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THIS  INDEX  is  b^sed  on  a  consolidation  of  contents 
entries  appearing  in  the  January- June  issues  of  the 
Federal  Registier  together  with  broad  subject  references. 
The  entries  are  arranged  first  under  the  name  of  the 
agency  which  Issued  the  document.  Under  each  agency, 
the  entries  arelthen  Hsted  alphabetically  within  the 
categories  of  R^iles,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents.  Tlje  number  at  the  end  of  each  entry  gives 
the  pages  in  thje  Federal  Register  where  the  document 
begins.  Use  thd  table  of  Federal  Register  Pages  and 
Dates  at  the  bapk  of  this  index  to  locate  the  issue  date 
for  each  page  dumber.  This  index  is  published  monthly 
and  is  cumulated^ for  12  months. 
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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  on  Aging 

See  Aging  Administration 

Advisory  Commission  on  Electronic 
Commerce 

See  Electronic  Commerce  Advisory  Commission 

Advisory  Council  on  Historic 
Preservation 

See  Historic  Preservation,  Advisory  Council 

AMcan  Development  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  13763 

Agency  for  Health  Care  Policy  and 
Research 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11910 
Submission  for  0MB  review;  comment  request, 
25043 
Committees;  establishment,  renewal,  termination, 
etc.: 
Health  Care  Policy,  Research,  and  Evaluation 
National  Advisory  Council,  14921 
Evidence-based  practice  centers;  topics 

nominations,  23836 
Evidence-based  tools  and  information;  partnerships 
between  health  care  systems  and  researchers; 
request  for  expressions  of  interest,  33292 
Meetings: 
Health  Care  Policy  and  Research  Special 

Emphasis  Panel,  7651 
Health  Care  Policy,  Research,  and  Evaluation 
National  Advisory  Council.  2222,  32057 
Health  care  quality  and  effectiveness  research, 

etc.;  subcommittees,  4664 
Health  Care  Research  Training  Study  Section, 

2223 
Health  care  technology  and  decision  sciences, 

etc.;  subcommittees,  9155 
Health  Services  Research  Initial  Review  Group, 

32057 
Special  emphasis  panels.  32058 
Technical  Review  Committee,  32058,  32059. 
33293 
Organization,  functions,  and  authority  delegations: 

Policy  Analysis  Office  abolished,  etc.,  11012 
Privacy  Act: 

Systems  of  records,  17383 
Strategic  plan;  priorities  (2000,  2001,  and  2002 
FYs),  18619 

Agency  for  International  Development 

See  International  Development  Cooperation 

Agency 
RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  5005,  16647 
Correction,  19217,25405 


Commodities  and  services  fmanced  by  US^ID; 
rules  and  procedures;  administrative  revisions, 
17535 
Organization,  functions,  and  authority  delegations: 
Executive  agency  status  and  CFR  chapter 
heading  revised,  15685 

PROPOSED  RULES 

Semi-annual  agenda,  2 1 884 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  5675, 

14464,28792 
Submission  for  0MB  review;  comment  request, 
10487,  26932 
Committees;  establishment,  renewal,  termination, 
etc.: 
Voluntary  Foreign  Aid  Advisory  Committee. 
1820 
Meetings: 
Food  Security  Interim  Advisory  Committee, 

6912 
International  Food  and  Agricultural 

Development  Board,  6913,  28428 
Malaria  Vaccine  Development  Program  Federal 

Advisory  Committee,  1820,  25473 

Voluntary  Foreign  Aid  Advisory  Committee, 

27232 

Organization,  functions,  and  authority  delegations: 

Acting  Inspector  General;  line  of  succession, 

32476 
Executive  agency  status,  15717 
Reports  and  guidance  documents;  availability,  etc.: 
Title  II  development  project  proposals — 
Programmatic  monetization  guidelines  (2000 
FY).  27955 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Childhood  asthma  and  hazardous  substances; 

research  and  development.  13583.  15168 
Environmental  health  promotion  activities; 

program  to  build  capacity  to  conduct. 

29316 
Environmental  justice  in  minority  and 

underserved  communities,  27993 
Hazardous  substances  emergency  events; 

surveillance.  9997  ' 

Healthy  People  2000— 
Environmental  health  education  activities, 
build  capacity  program.  29318 
Human  Health  Studies  Applied  Research  and 

Development,  15770 
Tribal  colleges  and  universities;  environmental 

public  health  capacity,  1 5768 
Tribal  communities;  health  education  and  health 

promotion  activities;  capacity  for 

development,  implementation,  and 

evaluation,  24654 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects;  list,  4422. 

15168.33090 


Meetings: 
Bunker  Hill  Workshop  on  Eariy  Detection  of 

Nephropathy.  24656 
Hanford  Health  Projects  Inter-tribal  Council  et 

al..  4423.  15772 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Ad/isory 

Committee.  4423.  1577.2 
Scientific  Counselors  Board,  12171,  19364 
Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  substaiKe  exposures  and  autism; 

chemical  specific  consultation,  4874 
Public  health  activities  for  fiscal  years  1999 

and  2000  at  U.S.  Department  of  Energy 

sites;  draft  agenda,  25345 
Superfund  program: 
Hazardous  substances  priority  list  (toxicological 

profiles),  6660.  9999,  28821 
Substance-specific  applied  research  program; 

status  update.  2760 

Aging  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collectioiit  comment  request,  6904, 
9156 
Grants  and  cooperative  agreemenu;  availability, 
etc.: 
Senior  Medicare  patrol  projects.  4424 
Supportive  and  nutritional  services  for  older 
Native  Americans.  9156 

Agricultural  Marketing  Service 

RULES 

Almonds  grown  in — 

California,  18800 
Avocados  grown  in — 

South  Florida,  26271 
Beef  promotion  and  research,  38 1 4 
Cherries  (sweet)  grown  in — 

Washington.  33741 
Cherries  (tart)  grown  in — 

Michigan  et  al..  387.  9265.  30229.  33005 
Cotton  classing,  testing,  and  standards: 

Classification  services  to  growers:  1999  user 
fees.  28883 
Conon  research  and  promotion  order: 

Imported  cotton  and  cotton  content  of  imported 
products;  supplemental  assessment 
calculation.  30236 
Cranberries  grown  in — 

Massachusetts  et  al..  24023,  34705 
Hazelnuts  grown  in — 

Oregon  and  Washington,  2422,  2301 1 
Melons  grown  in — 

Texas,  25754 
Milk  marketing  orders: 

Iowa,  25193  . 

CFR  correction.  19034  — 

Nebraska- Western  Iowa.  4957 
Nectarines  and  peaches  grown  in — 

California.  19022 
Olives  grown  in — 

California,  4286,  i  48 1 1 ,  23009 
Onions  (sweet)  grown  in — 

Oregon  and  Washington,  4928 
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Agricultural 

Oranges,  grapefh  it.  tangerines,  and  tangelos 
grown  in — 
Florida.  3807,  i5634 
Organic  certifyin];  agencies;  assessments  by 

Livestock  an  J  Seed  Program.  3086J 

Organization,  fim  rtions,  and  authority  delegations: 

Transfer  of  rcg  ilations  under  Egg  Products 

Inspection  Act  to  FSIS;  correction.  3340 

Peanut  promotion^  research,  and  information  order, 

referendum  procedures,  20102 
Potatoes  (Irish)  gicwn  in — 

California  and  Oregon.  341 13 
Prunes  (dried)  produced  in  California.  3621.  23759 
Raisins  produced  rom  grapes  grown  in — 

California.  242f .  9053.  10919,  25419,  30233 
Spearmint  oil  pnxiuced  in  Far  West.  2799 
Table  grapes  (European  or  vinifera  type);  grade 
standards,  14$75 

PROPOSED  RuiES 

Agricultural  comnlodities: 
Perishable  Agriculniral  Commodities  Act;  rules 
of  practice,  4342 
Almonds  grown  in  — 

California,  430,  31153 
Avocados  grown  ii  i — 

Florida,  13123 
Coaon  classing,  tcfting,  and  standards: 
Classification  se^ices  to  growers;  1999  user 
fees,  15937! 
Cotton  research  anf  promotion  order: 
Imported  cotton  and  conon  content  of  imported 
product"::  supplemental  assessment 
calculation,  19072 
Fruits;  impon  regulations: 

Nectarines,  1 464  J 
Kiwifhiit  grown  in-  - 

California,  3414i 

Milk  marketing  ord  in 

Iowa.  19071,  25f5 

Nebraska- Wester  1  Iowa,  13125,  30256 
New  England  et  |1.,  16026 
Nectarines  and  pea^ies  grown  in — 

California.  I1346t  30252 
Olives  grown  in — 
California.  4350 
Peanut  promotion,  r  search,  and  information  order 

20107,31736 
Periodic  review  of  r  ;gulations;  plan,  8014 
Pork  promotion,  res  ;arch.  and  information  order 

31158 
Prunes  (dried)  produced  in  California,  3660 
Raisins  produced  frdm  grapes  grown  in — 

California,  3457 
Soybean  promotion  ind  research  program; 


Beef  promotion  and 
Cattlemen's  Beef 


regulations,  25462 


referendum,  18t31 
Tobacco  inspection 
Flu-cured  tobacco 

NOTICES 

Agency  information  bollection  activities: 
Proposed  col  lectio  [1;  comment  request,  3674. 
6033,9121,  13147,  17144,  18874,23048 
33240,  3462^  34763 
I  ^search: 

■  I  "romotion  and  Research 
Board;  certification  and  nomination,  9122 
Canned  whole  kernel  (whole  grain)  com;  grade 

standards,  1044 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Organic  Standards  Board,  33240 
Meetings: 
Burley  Tobacco  Advisory  Committee,  26358 
Flue-Cured  Tobacc  0  Advisory  Committee 

28154 
National  Organic  iandards  Board,  3675,  28154 


Plant  Variety  Protection  Advisory  Board,  10442 
Research  and  Promotion  Task  Force,  9305 
Tobacco  Inspection  Services  National  Advisory 
Committee,  3924 
Oranges,  grapefhiit,  tangerines,  and  lemons;  grade 

standards,  32666 
Perishable  Agricultural  Commodities  Act 
Limited  liability  companies;  policy  statement, 
18397 
Shell  eggs;  grade  standards,  34764 

Agricultural  Research  Service 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  1 1823 
30298 
Meetings: 
Dietary  Guidelines  Advisory  Committee,  3676. 

26358 
National  Genetic  Resources  Advisory  Council 
12801 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Aqua-Tainer  Co.,  25270 
Buena  Biosystems,  Inc.,  et  al.,  3274 
Cargil,  Inc.,  1792 
Continental  Grain  Co..  5019 
Eco  Soil  Systems,  Inc.,  25270 
EneiCenetics  International,  Inc..  7161,  27232 
Protein  Scientific,  Inc.,  18398 
United  Agri  Products.  Inc..  15337 
Wisconsin  Global  Technologies.  Ltd    et  al 
34187 


Agriculture  Department 


See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research.  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Farm  Service  Agency 
See  Federal  Crop  InsuraiKe  Corporation 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
5**  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Risk  Management  Agency 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 
RULES 

Aerial  photographic  reproductions;  fee  schedule 

3395 
Food  and  Nutrition  Service;  debt  collection.  1 1 755 
Import  quotas  and  fees: 

Dairy  tariff-rate  quota  licensing,  17501 
National  Appeals  Division  procedure  rules: 
Adverse  decisions  appeals  procedures  and 
jurisdiction  and  records  authentication, 
33367 
Organization,  functions,  and  authority  delegations 
Forest  Service.  Chief.  34%7 
Naniral  Resources  and  Environment.  Under 
Secretary.  32797 

PROPOSED  RULES 

Semi-annual  agenda,  20946 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10978 


Submission  for  OMB  review;  comment  request, 
3673,7161,  10617,  13393.  15336,  16897 
24134,  28793,  30958,  33043,  34761 
Committees;  esublishment,  renewal,  termination, 
etc.: 
Agricultural  Biotechnology  Advisory 

Committee,  30297 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board 
30960 
Small  Farms  Advisory  Committee,  31 177 
Emergency  declarations: 
Dominican  Republic  and  Haiti — 

Classical  swine  fever,  12800 
Florida;  citrus  canker,  1 3540 
Illinois  and  New  York — 

Asian  longhomed  beetle,  12800 
Pseudorabies  m  swine,  2468 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  empowerment  zones  and  rural  enterprise 
communities  designation,  28152 
Meetings: 
21st  Century  Production  Agriculture 

Commission,  6604,  23262 
Federal  Subcontracting  Forum,  Workshop  and 

Opportunities  Fair,  28794 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board 
1587.  6604 
Research  Facilities  Strategic  Planning  Task 
Force.  1177.  17993.30473 
Privacy  Act: 
Computer  matching  programs,  7618 
Systems  of  records,  17604 
Program  payments;  income  tax  exclusion;  primary 
purpose  determinations: 
Mill  and  Deer  Creeks  Water  Exchange  Projects 

CA,  9304 
Onondaga  County.  NY;  priority  watersheds 
agricultural  environmental  management 
program,  1587 

Air  Force  Department 

RULES 

Acquisition  regulations: 

Types  of  contracts;  CFR  pan  removed,  995 
Aircraft: 
Leasing  U.S.  Air  Force  aircraft  and  related 

equipment  to  nongovernment  organizations; 
CFR  part  removed,  17545 
Military  personnel: 
Active  military  service  and  discharge 

determination  for  civilian  or  contractual 
groups,  33400 
User  charges;  CFR  pan  removed,  17101 
PROPOSED  RULES 
Military  persormel: 
Military  personnel,  employees,  and  dependents 
available  to  civilian  authorities  for  trial, 
29252 

NOTICES 

Active  military  service  and  discharge 
determinations: 
Viemamese  citizens  who  served  in  Vietnam  as 
commandos  under  contact  with  U.S.  Armed 
Forces  (1/1/61-12/31/70),  a/k/a  Lost  Army 
Commandos,  29843 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  862 
13408 
Commercial  activities  performance  (OMB  A-76); 
cost  comparison  smdies.  2197.  13408.  35128 
Environmental  sutements;  notice  of  intent: 
Evolved  Expendable  Launch  Vehicle  Program 
17635 
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F.E.  Warren  Air  Force  Base,  WY;  Peacekeeper 
Missile  System  deactivatioa'dismantlement. 
31553 
Pope  Air  Force  Base,  NC;  runway  extension, 

5777 
Tyndall  Air  Force  Base,  FL;  F-22  aircraft 
conversion,  7861 
Meetings: 
Air  University  Board  of  Visitors,  6635 
Community  College  Board  of  Visitors,  6635 
Defense  Intelligence  Agency  Scientific  Advisory 

Board,  5266 
Scientific  Advisory  Board.  3934,  6636.  10279, 
13007,  14436,  16715,  16946,  19518, 
19519,26738 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Air  Force  Research  I-aboratory,  Kirtland  Air 

Force  Base,  l^M,  16946 
Hybrid  Plastics,  LLC.  35132 
Laser  Photonics  Technology.  Iik.,  15732 
R&J  Fluidix  LLC,  35132 
Rice  University,  12154 
University  of  Cincinnati,  29843 
Privacy  Act: 
Systems  of  records,  17636,  18406,  24605. 
24611.30491,34789 
U.S.  Air  Force  Academy;  accrediting  agency 
inspection  and  evaluation;  comment  request, 
3279 

Alcohol,  Tobacco  and  Firearms 
Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Chiles  Valley.  CA.  7785 
San  Francisco  Bay.  CA.  3015 
Yountville.  CA.  13511 
Alcoholic  beverages: 
Labeling  proceedings — 
Certificates  of  label  approval,  exemption  fix)m 
label  approval,  and  distinctive  liquor 
bottle  approvals,  2122.  10949 
Wine;  labeling  and  advertising — 
Johannisberg  Riesling;  compliance  date 
deferred.  753 
Alcohol,  tobacco,  and  other  excise  taxes: 
Commerce  in  firearms  and  ammuninition — 
Technical  amendments,  17291 
Organization,  functions,  and  authority  delegations: 
Appropriate  ATF  officers,  1 3682 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 

Applegate  Valley,  OR,  24308 
Alcoholic  beverages: 

Distilled  spirits,  wine,  and  malt  beverages; 
labeling  and  advertising — 
Fill  standards.  6486.  17588 
Wine;  labeling  and  advertising — 
Johannisberg  Riesling;  wine  designation,  813 
Wine  labels;  net  contents  statement; 
withdrawn,  33448 
Alcohol,  tobacco,  and  other  excise  taxes: 
Firearms;  identification  markings,  33450 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2704. 
2705.  7234.  7235.  7236.  18068.  18069. 
18070.  25394.  25395,  25396.  25397. 
25398.  25399.  25400,  30562,  30563.  30564 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Gang  Resistance  Education  and  Training 
Program.  28026 


Organization,  functions,  and  authority  delegations: 
Subordinate  ATF  officers.  13846 

American  Battle  Monuments 
Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  5629 

Animal  and  Plant  Health  Inspection 
Service 

RULES 

Animal  welfare: 
Dogs  and  cats;  solid  resting  surfaces  in  primary 

enclosures;  requirement  removed,  19251 
Marine  mammals — 
Swim-with-the-dolphin  interactive  programs, 
15918 
Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  Australia  and  New  Zealand; 

quarantine  requirements.  31966 
Horses,  ruminants,  and  swine;  semen,  embryos, 
and  products;  alternative  ports  of  entry — 
Memphis.  TN.  23 1 78.  34707  ' 

Ports  of  entry — 
New  Jersey  and  New  York;  ports  designated 
for  exportation  of  horses.  29947 
Export  certification: 
Non-government  facilities:  accreditation  for 
laboratory  testing  or  phytosanitaiy 
inspection  services,  1098 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis;  procedures  for  retaining  class  free 

Sute  status,  15296 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications,  394,  15298 
Brucellosis  in  swine — 

State  and  area  classifications,  5 
Tuberculosis  in  cervids — 

Identification  requirements:  correction,  3340 
Livestock  and  poultry  disease  and  control: 
Pseudorabies  in  swine;  payment  of  indemnity, 
2545 
Technical  amendment.  13064 
Noxious  weed  lists: 

Update.  12881 
Overtime  services  relating  to  imports  and  exports: 

Commuted  traveltime  allowances.  25799 
Plant-related  quarantine,  domestic: 
Asian  longhomed  beetle,  28713,  29207 
Citrus  canker,  4777 
Fire  ant,  imported.  27657 
Gypsy  moth,  4285 
Kamal  bunt  disease — 
Compensation,  34109  « 

Regulated  areas  reclassification,  23749/29541 
Mediterranean  fruit  fly,  30213 
Mexican  fruit  fly,  31964 
Oriental  fruit  fly,  31963 
Pine  shoot  beetle,  385,  15916 
Plant-related  quarantine,  foreign: 
Mexican  fruit  fly,  2993  ^ 

PROPOSED  RULES 

Animal  welfare: 
Confiscation  of  animals,  28940 
Dogs  and  cats;  acclimation  certificates.  30257 
Marine  mammals;  humane  handling,  care. 

treatment,  and  transpwrtaiion.  8735.  26330 
Rats  and  mice  bred  for  use  in  research  and 

birds;  definition  as  animals;  rulemaking 

petition,  4356.  10400 
Aquaculture: 
Farm-raised  fin  fish.  23795 


Exportation  and  importation  of  animals  and  animal 
products: 
African  horse  sickness;  disease  status  change — 
Morocco.  16655 
Qatar,  2449 
Horses  from  Morocco;  change  in  disease  status. 
Pork  and  pork  products  from  Sonora  and 
Yucatan.  Mexico:  importation.  8755 
Poultry  meat  and  other  poultry  products  from 
Mexico;  relief  of  certain  import 
restrictions,  277 1 1 
Recognition  of  animal  disease  status  of  regions 

in  European  Union,  34155 
Rinderpest  and  foot-and-mouth  disease,  etc.; 
disease  status  change — 
South  Africa,  7816 
Foreign  quarantine  notices: 

Mexican  Haas  avocados.  34141 
Genetically  engineered  organisms;  regulatory 
requirements;  customer  service  workshop. 
16364 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Equities;  commercial  transportation  to  slaugfker 

facilities,  27210 
Johne's  disease  in  domestic  animals.  13726 
Texas  (splenetic)  fever  in  cattle:  incorporation 
by  reference.  17573 
Plant-related  quarantine,  domestic: 
Fire  ant.  imported.  30250 
Kamal  bunt  disease — 
Regulated  areas  reclassification.  1 1392 
Plant-related  quarantine,  foreign: 
Cut  flowers;  importation,  4347 
Grapefruit,  lemons,  and  oranges  from  Argentina. 

2151 
Unmanufactured  wood  anicles — 
Importation  from  Mexico.  31512 
Solid  wood  packing  material,  3049 
Veterinary  services;  import  or  entry  services  at 

ports,  user  fees.  28942 
Viruses,  serums,  toxins,  etc.: 
Packaging  and  labeling — 

Veterinary  biological  products,  13365 
Rabies  vaccine,  killed  virus:  standard 

requirements;  incorporation  by  reference 
update.  10400 
Veterinary  antibody  products;  meeting.  14156 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  9468. 

11433.  13394.  19335 
Reporting  and  recordkeeping  requirements, 
27504 
Animal  welfare: 
Farm  animals  used  for  nonagricultural  purposes, 

10268 
Horse  protection  strategic  plan;  supplement 
availability;  comment  request,  3482 
Environmental  statements:  availability,  etc.: 
Florida  Medfly  eradication  program;  risk 

reduction.  6034 
Genetically  engineered  organisms:  field  test 
permits — 
Fusarium  moniliforme  fungus  and  citrus 

viroid  III,  25866 
Monsanto  Co.;  com,  1 1434 
Nonindigenous  leaf  beetles,  13395.  23818 
Marek's  disease  and  Newcastle  disease  vaccine, 
serotypes  1  and  3.  live  marek's  disease     ' 
vims  vector,  field  testing.  27232 
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Animal 

Nonregulated  itatus  detenninations — 
AgrEvo  USA  Co.;  genetically  engineered 

canola,  15337 
AgrEvo  US  V  Co.;  genetically  engineered 

com,  1  (959 
AgrEvo  US,  ^  Co.;  genetically  engineered 

rice,  3?  24,  22595 
Agritope,  In;.;  genetically  engineered 

cantaloiipes,  12926 
Monsanto  Cb.;  genetically  engineered  canola, 

5628  J 
Monsanto  Co.;  genetically  engineered 

potatoet,  1 1 434 
Novartis  Se«ds  et  al.:  genetically  engineered 

sugar  beets,  1 1 77 
Saskatchewli,  University  of;  genetically 

engineered  flax,  10442 
University  of  Saskatchewan;  genetically 
engineered  flax,  28794 
Salmonella  dunlin  vaccine,  live  culture,  for  use 

in  cattle;  (eld  testing.  1 9743 
Wildlife  servic^  [irograin  to  alleviate  damage 
by  Canadi  geese  and  urban  ducks  to 
agriculturs,  property,  natural  resources,  and 
human  hejlth  and  safety  in  VA,  1 8875 
Meetings: 
National  Pouloy  Improvement  Plan  General 
Conference  Committee.  472 
Memorandums  of  understanding: 
Forest  Service,  animal  damage  management  on 
National  Horest  System  lands,  12801 
Reports  and  guidance  documents;  availability,  etc.: 
Veterinary  biological  products;  good  clinical 
practices,  14764 

Antitrust  Division 

NOTICES 

Agency  information  collection  activities: 
Proposed  colle<nion:  comment  request,  18635 
Submission  for  0MB  rcvievv;  comment  request, 

32065 
Competitive  imfiatrt  statements  and  proposed 
consent  judg^nts: 
Allied  Waste  Iiidustries,  Inc.  and  Browning- 
Ferris  Industries,  Inc.,  23859 
AT&T  Corp.  aild  Tele-Communications,  Inc., 

2506,  238^ 
Bell  Atlantic  COrp.  et  al.,  32523 
Capstar  Broadcjsting  Corp.  and  Triathlon 

Broadcasting  Co..  28512,  31612 
Central  Parking  Corp.  and  Allright  Holdings, 

Inc.,  1579I 
Chancellor  Meoia  Corp.  and  Whiteco  Industries 

Inc.,  2668  | 
Citadel  Comminications  Corp.,  Triathlon 

Broadcastiiig  Co.  and  Capstar  Broadcasting 

Corp.,  267|6 
Computer  Asso  ;iates  International,  Inc.  and 

PLATINUI A  Technology  International, 

Inc.,  3253S 
Concert  pic  and  MCI  Communications  Corp., 

1822 
Enova  Corp.,  3!  5 1 
Federation  of  Cfrtified  Surgeons  and 

Specialists^  Inc.,  aixl  Pershing  Yoakley  & 

Associates^  P.C,  5831 
Rorida  Rock  Iiilustries,  Inc.,  et  al.,  32258 


Halliburton  Cq. 


Imetal,  DBK  M  ncrals.  Inc.,  English  China 


and  English  China  Clays,  Inc., 


7208 


Clays,  pic, 

31624 
Medical  Muhiall  of  Ohio,  25 1 4 
Mercury  PCS  li  L.L.C.,  13598 
Motorola,  Inc.  i  l  Nextel  Communications,  Inc., 

33912 


Pearson,  pic,  Pearson,  Inc.  and  Viacom 

International  Inc.,  24173 
SBC  Communications,  Inc.  and  Ameritech 

Corp..  23099 
Signature  Flight  Support  Corp.  et  al.,  14758 
Suiza  Foods  Corp.  and  Broughton  Foods  Co., 

26782 
Waste  Management,  Inc.  and  Eastern 

Environmental  Services,  Iik.,  31638 
Waste  Management,  Inc.,  Ocho  Acquisition 
Corp.,  and  Eastern  Environmental  Services, 
Inc.,  9527 
Meetings: 
International  Competition  Policy  Advisory 
Committee,  10322,  16999,  19806,  35182 
Mutual  antitrust  enforcement  assistance;  agreement 

between  U.S.  and  Australia,  24178 
National  cooperative  research  notifications: 

Advanced  Lead-Acid  Battery  Consortium,  4704, 

8123,28515 
Aerospace  Vehicle  Systems  Institute 

Cooperative,  8123 
Aluminum  Metal  Matrix  Composites 

Consortium  Joint  Venture,  28516 
Asymmetrical  Digital  Subscriber  Line  Forum, 

4469,27601,29356 
Atlantic  Richfield  Co.,  13600 
ATM  Forum,  27602 

Auto  Body  Consortium,  Inc.,  8124,  28516 
Biotechnology  Research  &  Development  Corp., 

4704 
Cable  Television  Laboratories,  Iik.,  4469 
CNgroup,  4705 
CommerceNet  Consortium,  13601,  27602, 

28516 
Commerce  One,  Inc.,  28516 
Consortium  for  Integrated  Intelligent 

Manufacturing,  Planning  and  Execution, 
13602 
Consortium  for  Non-Contact  Gauging,  8 1 24 
Consortium  for  Plasma  Science,  LLC,  4705 
Cross  Industry  Working  Team  Project,  27603 
DeepVision  L.L.C..  29669 
Digiul  Imaging  Group,  4705,  13602 
Dow  Chemical  Co.,  4706,  28517 
Enterprise  Computer  Telephony  Forum,  4706, 

27603 
Fuiancial  Services  Technology  Consortium,  Inc. 

13602,28517 
Frame  Relay  Forum,  4706,  4707,  28517,  29356 
Fuel  Cell  Commercialization  Group,  27603 
Gas  Utilization  Research  Fonim,  27604 
HDTV  Broadcasting  Technology  Consortium, 

28518 
Health  Informatics  Initiative  Consortium,  27604 
H  Power  Corp.  et  al,  8124 
Innovative  Membrane  Systems,  Inc.,  28518 
Inter  Company  Collaboration  for  AIDS  Drug 

Development.  4707 
Key  Recovery  Alliance.  1 3603 
KLA-Tencor  Corp.,  8124,  29357 
Lightwave  Microsystems  Corp.,  29357 
MicToCoating  Technologies,  IncVSolarex,  Inc.. 

28518 
Microelectronics  &  Computer  Technology 

Corp.,  8125,  13603,28518 
Micro-Opto-Electro-Mechanical  Systems,  1 3603 
Minnesota  Mining  &  Manufacttiring  Co.,  13604 
Multiservice  Switching  Fonim,  28519 
National  Center  for  Manufacturing  Sciences, 

Inc.,  3571,  13604,  28519,  29357 
National  Electrical  Manufacturers  Association, 

4707 
National  Electronics  Manufacturing  Initiative, 

4708 
National  Semiconductor  Corp.,  8125 


National  Shipbuilding  Research  Program,  4708 
National  Transparent  Optical  Network 

Consortium.  13604 
OBI  Consortium.  13604,  28519 
Oil  Industry  Consortium  for  Nuclear  Modeling 

Technology,  4470 
Open  Group,  L.L.C.,  4708 
Optical  Internetworking  Forum,  4709,  28520 
PCAD  Venture  Team.  28520 
PDES,  Inc.,  4470 

Petroleum  E&P  Research  Cooperative,  28520 
Petroleum  Environmental  Research  Forum, 

13605 
Portland  Cement  Association,  4709,  29357 
Rotorcraft  Technology  Association,  Inc.,  13605 
Salutation  Consortium,  Inc.,  13605 
SEMI/SEMATECH  Chapter,  Inc.,  8125 
Semiconductor  Research  Corp.,  4709 
Silicon  Integration  Initiative,  Inc.,  4710 
Southwest  Research  Institute,  13606,  28521 
Supercomputer  Automotive  Applications 

Partnership.  4710 
Symbian  Ltd..  4470.  28521 
TeleManagement  Forum.  4470.  28522 
United  Technologies  Research  Center.  27604 
VSI  Alliance.  4710.  471 1.  28522 
Widegap  Technology.  LLC.  4471 
Wireless  Application  Protocol  Fortim.  Ltd.. 

28523 

Architectural  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Outdoor  Developed  Areas  Accessibility 
Guidelines  Regulatory  Negotiation 
Committee — 
Meetings.  13752.  31995 
Semi-annual  agenda.  21888 

NOTICES 

Meetings: 
Access  Board.  9124.  22596.  34778 
Electronic  and  Information  Technology  Access 

Advisory  Committee.  2622.  9%7.  23265 
Passenger  Vessel  Access  Advisory  Committee, 

2623.  9968.  33045 

Arctic  Research  Commission 

NOTICES 

Meetings,  33046 

Armed  Forces  Retirement  Home 

NOTICES 

Privacy  Act 
Computer  matching  programs.  33241 

Arms  Control  and  Disarmament 
Agency 

RULES 

Agency  abolished;  CFR  parts  removed,  15686 
NOTICES 
Meetings: 
Director's  Advisory  Committee,  8058.  14857 

Army  Department 

See  Engineers  Corps 
RULES 

Military  reservations  and  national  cemeteries: 
Private  organizations  on  Army  Department 
installations;  CFR  pan  removed,  14619 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  9321. 
9322.24373.31846.33139 
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Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Fon  Totten,  NY,  15353 
Military  Ocean  Terminal,  Bayonne.  NJ. 

15353 
Stratford  Army  Engine  Plant,  CT,  28163 
Camp  Atterbury,  IN;  training  areas  and  facilities 

upgrade,  3279 
Fort  Banning  and  Columbus,  GA;  land 

exchange,  6060 
Newport  Chemical  Depot.  IN;  neutfalization/ 
supercritical  water  oxidation  of  VX  agent; 
pilot  testing,  7862 
Environmental  statements;  notice  of  intent: 
Base  realignment  and  closure — 
Fort  Buchanan,  PR,  4399 
Fort  Hunter  Liggett,  CA,  4399 
Fort  Sill,  OK,  3686 

National  Guard  Training  Center,  PA;  training 
and  operations.  28 1 63 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Composite  Analysis  Software  Tools  technology 
development  and  commercialization,  6061 
Medal  of  Honor  award  recommendation  for 
Theodore  Roosevelt;  information  request, 
13781 
Meetings: 
Armament  Retooling  and  Manufacturing 
Support  Executive  Advisory  Committee, 
11452 
Armed  Forces  Epidemiological  Board.  8333, 

19346 
Army  Education  Advisory  Committee,  8333, 

8800,  16429 
Command  and  General  Staff  College  Advisory^ 

Committee,  17639 
Reserve  Officers'  Training  Corps  (ROTC) 
Program  Subcommittee,  31 198,  33139 
Science  Board,  3280,  4399,  6636,  28807 
U.S.  Military  Academy,  Board  of  Visitors, 
7633,  16429 
Military  traffic  management' 

DOD  brokers  qualifying  program,  33067 
Electronic  transportation  acquisition,  3488 

Electronic  spot  bid  application,  34636 
Freight  program;  defense  table  of  official 

distances;  implementation,  4848 
Military/industry  personal  property  tender  of 

service,  33067 
Purpose  and  application;  DOD  tenders  for 
shipment  of  ammunition  for  Coast  Guard, 
34636 
Organization,  functions,  and  authority  delegations: 
Armed  Forces  Discharge  Review/Correction 
Board  Reading  Room;  location  and  hours 
change,  1 34 1 1 
Patent  licenses;  non-exclusive,  exclusive  or 
partially  exclusive: 
Ceramic  part  to  semiconductor  substrate.  18886 
Chancepts,  Ltd.,  LLC,  14708 
Electromagnetic  target  generator,  29284 
Ice  detection  sensor,  etc.,  29284 
Incoherent  LADAR,  etc..  18887 
Load  carrying  system  and  interlock  attaching 

strap  system,  3934 
Microwave  ferroelectric  phase  shifters  and 

methods  for  fabricating  same,  etc.,  16429 
Multilayered  ferroelectric  composite 

waveguides,  etc.,  1 1453 
Rheinmetall  Industries  AG,  23284 
Self-imaging  waveguide  devices  for  wavelength 

division  multiplexing  applications,  14709 
Self-imaging  waveguide  optical  polarization  or 

wavelength  splitters,  1 1 453 
Training  device  for  digital  assessment  of 
intraocular  pressure,  etc.,  1 4709 


TransonLLC,  14709 

Vaccine  against  gram  negative  bacteria,  23284. 

24451 
Privacy  Act: 
Systems  of  records,  4075,  9478,  9479,  12291. 

13972,  15956,  16947.  17640,  17641, 

22839,  25308,  34791 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Meetings;  Sunshine  Act,  1 027 1 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mid-Columbia  coho  salmon  reintroduction 
feasibility  project.  WA,  24631 
Power  subscription  strategy: 
Sales  to  customers;  contracts;  draft  policy 
proposal,  24376 
Records  of  decision: 
Canadian  Entitlement  delivery,  19349 
Federal  Columbia  River  Power  System;  power 
subscription  strategy.  149 
Subscription  power  sales  and  service  standards: 
Federal  power  purchase;  draft  policy,  24382 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  1005.  4396.  10621. 
19746.24319,31178 

Census  Bureau 

RULES 

Foreign  trade  statistics: 
Customs  entry  records;  collection  of  Canadian 
Province  of  Origin  codes;  list.  24942 

PROPOSED  RULES 

Foreign  trade  statistics: 
Automated  Export  System;  shipper's  export 
data;  electronic  filing,  7412 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  3276, 

3926,  6303.  6606,  9125,  10272,  12284, 

12285,  13541,  16695,  17615,23267, 

23594,  23595,  26360,  26932,  27754. 

30474,30%!,  32479,34631 
Census  2000: 

Address  list  information;  development,  35548 
Meetings: 
African  American  Populations  Census  Advisory 

Committee,  8540,  33047 
American  Indian  and  Alaska  Native  Populations 

Census  Advisory  Committee,  8540.  8541. 

33047.  33048 
Asian  and  Pacific  Islander  Populations  Census 

Advisory  Committee.  8540.  33047 


Hispanic  Populations  Census  Advisory 
Committee.  8540.  33047,  33048 

Professional  Associations  Census  Advisory 
Committee.  13398 
Surveys,  determinations,  etc.: 

Manufacturing  area;  annual,  9969 

Census  Monitoring  Board 

NOTICES 

Meetings,  9968 

Centers  for  Disease  Control  and 
Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  2223, 
3520,4875.7651.  10000.  12811,  13206, 
17384.  23650.  24396.  25883.  26%7. 
28488.  31592.  32504 

Submission  for  0MB  review;  comment  request, 

2225.  2494.  5812.  9156.  13208.  15773, 
2365 1 .  28489,  29034.  29320.  3 1 865 

Committees;  establishment,  renewal,  termination, 
etc.: 
Healthcare  Infection  Control  Practices  Advisory 

Committee.  8380 
National  Institute  for  Occupational  Safety  and 
Health.  Scientific  Counselors  Board.  ^34 
National  Vaccine  Advisory  Committee.  32507 
Smoking  and  Health  Interagency  Committee. 

16974 
Tuberculosis  Elimination  Advisory  CouiKil. 
18915 
Grants  and  cooperative  agreements;  availability, 
etc.: 
5  A  Day  Nutrition  Programs;  Stale  grants. 
22868 

Acquired  immunodeficiency  syndrome  (AIDS) 
and  human  immunodeficiency  virus  (HIV) 
infection;  epidemiologic  research  studies, 
27560 

Aggression  and  interpersonal  youth  violence: 
evaluation  research  smdy,  28196 

Asthma;  public  health  prospective,  26969 

Chil(fiK)od  lead  poisoning  prevention  and  blood 
lead  surveillance;  State  and  local  programs, 
6093 

Children  riding  in  motor  vehicles;  community- 
based  intervention  research.  26759 

Chlamydia  trachomatis  infection  in 

asymptomatic  males;  urine-based  diagnostic 
tests;  translational  research;  innovative 
demonstration  projects.  26761.  32059 

Community  Partners  for  Healthy  Farming.  6661 

Diabetic  hypoglycemia  by  non-  or  minimally- 
invasive  techniques;  detection  and 
monitoring.  29035 

Disease  prevention  and  health  promotion; 
national  strategies  development.  32236 

Energy-related  public  health  activities: 

community  based  organizations.  25346 

Epidemiology  and  laboratory  capacity  for 

infectious  diseases.  4876 
Excellence  in  health  sutistics  centers.  24398 
Genital  herpes  infections  prevention  research, 

26981 
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Centers 

Healthy  People!  2000— 
HeaJth  coirjiunication  research  program, 

18033 
Health  pronK  nion.  disease  and  disability 
preventi  >n.  and  chronic  disease 
management  in  workplace,  33866 
Occupational  safety  and  health;  construction 
industry  safety  and  health  interventions, 
16468 
Occupational  safety  and  heahh;  education 

program!,  17386 
Tuberculosis  prevention  and  control  programs 
in  devel(  iping  countries;  education  and 
technical  assistance.  31003 
Viral  and  baqtehal  sexually  transmitted 
diseases  kSTDs)  in  sexually  assaulted 
female  apolescents  and  children;  non- 
invasive diagnosis,  33091 
Hemophilia;  pravention  of  complications.  5659 
Hepatitis  C  virufc  among  persons  without 

traditional  risk  factors;  potential  exposures 
to  blood  aiu  risk  of  infection;  evaluation. 
8380 
Hepatitis  education  for  inmates  and  correctional 

staff.  31224 
Human  immunofleficiency  virus  (HIV),  29554 
African  American  faith-based  organizations: 

preventicfi  projects.  33716 
African  American  populations;  HIV 

prevention  activities.  8106.  29646 
African  Americans;  conununity  based 

preventi<li  projects,  23076 
Applied  research  and  professional  education 

projects,  28200 
Community  based  prevention  projects,  13019 
Effective  beh^ioral  interventions;  technology 

translation  and  transfer,  30332 
HIV/AIDS  ani  I  STD  prevention  through  use 
of  behavi  sral  data  in  programmatic 
decision  (naking.  30335 
HIV  integration  trainmg  services; 

reproductive  health  settings,  26971 
HIV  superinfection;  research  studies  to 

characterte  clinical  relevance.  28822 
Organizations  serving  gay  men  of  color. 

services  ^  capacity-buiWing  assistance. 
33293 
Pregnant  womm.  children,  and  adolescents; 
HIV/ AID  >  interventional  epidemiologic 
research  s  tudies,  27994 
Prevention,  ini  rrvention.  and  continuity  of 
care  withi  n  correctional  settings  and 
community.  27564 
Prevention  Put  lie  Health  Conference  Support 

Program.  11911.  13586 
Primary  and  secondary  prevention  needs  of 
HlV-sero^itive  injection  drug  users; 
intervention  research.  33093 
Racial  and  ethaic  minority  populations; 
capabiliry'ibuilding  assistance  to 
strengtheri  prevention  of  HIV,  35170 
Social  and  env  ronmental  interventions  to 
reduce  HI  /  incidence.  29036 
Injury  prevention  and  control  research 
programs — 
Biomechanics  1  njury  research.  8823 
Research  agenda  needs.  7893 
Trauma  care  s)  stems  evaluation.  8820 
Violence-relate^  injury  evaluation  research. 
13025 
Intimate  partner  v  iolence — 
Prevention.  28^  90 
SurveillaiKe.  21 1493 
Laboratory  Medic  ine  Sentinel  Monitoring 

Networic.  26417 
Managed  care — 

Investigator-inii  iated  prevention  research. 


17395 
Prevention  promotion,  17394 


Minority  health  statistics  dissertation  research 

program.  26975,  28203 
National  Breast  and  Cervical  Cancer  Early 

Detection  Program,  16459 
National  minority  organizations  immunization 

projects,  4879 
National  poison  prevention  and  control  program. 

24656 
National  Sexual  Violence  Resource  Center, 

23839.  26765 
New  vaccines;  applied  research.  25506 
New  Vaccine  Surveillance  Network;  enhanced 

surveillance  and  data  collection.  34809 
Non-Governmental  Organization  Partnership 

Pilot  Project,  27570 
Occupational  Safety  and  health — 

Drywall  sanding  construction  activities; 

economic  analyses  of  engineering  control 
interventions,  10153 
Occupational  safety  and  health  clinics; 
research  prevention  education,  and 
clinical  services.  29868 
Young  worker  safety  and  health  risks  in 
construction.  17392 
Oral  Disease  Prevention  and  Oral  Health 
Promotion;  Infrastructure  Development 
Initiatives.  16738 
Pathogenesis  of  measles  infections;  development 

of  improved  vaccines.  16974 
Pregnancy  Risk  Assessment  Monitoring  System 

Program,  19364 
Prevention  research  using  genetic  information 
to  prevent  disease  and  improve  health. 
23842 
Public  health  information  infrastructure.  18622 
Racial  and  ethnic  approaches  to  community 

health.  010.  26977 
Rouvirus  gastroenteritis;  active  sentinel  hospital 
surveillance  and  epidemiologic  studies, 
34813 
State-based  Core  Injury  Program  Development, 

29039 
Strategies  to  prevent  genital  herpes  infections; 

building  a  national  program.  29321 
Vaccine  Prevenuble  Diseases  in  Managed  Care 

Settings;  surveillance  research.  26419 
Varicella  surveillaiKe  and  epidemiologic 

studies.  25347 
Water  Intervention  Studies  to  Determine 
Fraction  of  Gastrointestinal  Illness 
Attributable  to  Drinking  Water,  1 1025. 
13209 
Workplace  injuries  and  illnesses;  reduction  and 
prevention;  NIOSH  intervention  strategies. 
28497 
Young  worker  safety  and  health  risks  in 
construction;  research.  19180 
Imporu: 
Used  tire  casings  from  Asia;  certification 
requirement  cancellation.  1 767 1 
Inventions.  Government-owned;  availability  for 

licensing,  26421,  26422 
Meetings: 
Advisory  Committee  to  Director.  19542.  32507 
African  American  gay  men's  consultation  for 

HIV  prevention.  2653 
Antimicrobial  resistance;  public  health  action 

plan  development,  34658 
Breast  and  Cervical  Cancer  Eariy  Detection  and 

Control  Advisory  Committee.  19367 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  13028 
Clinical  Laboratory  Improvement  Advisory 

Committee,  19368 
Combination  Vaccines  International 

Symposium,  35172  | 


Community  Health  2010  Demonstration 
Projects;  racial  and  ethnic  approaches, 
28000 
Diabetes  Prevention  and  Control  Programs 
Translation  Advisory  Committee.  8574 
Disease,  Disability,  and  Injury  Prevention  and 
Control  Special  Emphasis  Panel,  3521, 
6363,  6364.  22612.  23844,  29870,  30036, 
30037.  34659 
Early  hearing  detection  and  intervention; 

epidemiologic  perspective.  10155 
Energy-Related  Epidemiologic  Research 

Advisory  Committee.  16740.  28499.  31866 
Genetics  of  Congenital  Hearing  Impairment, 

29870 
Guide  to  Community  rreventive  Services  Task 

Force.  4424,  32507 
Hanford  Health  Projects  Inter-tribal  Council  et 

al..  4423 
Hanfoid  thyroid  disease  study  draft  report. 

Update.  19543 
Hanford  Thyroid  Morbidity  Study  Advisory 
Committee;  cancellation.  19542,  25044 
Healthcare  Infection  Control  Practices  Advisory 

Committee.  17183 
Health  Statistics  National  Conference.  5812 
HIV  and  STD  Prevention  Advisory  Committee, 

28824 
Human  immunodeficiency  virus  (HIV) — 
Prevention  in  disproportionately  affected 

communities;  consultation.  4108 
Public  Health  Service  recommendations  for 
counseling  and  voluntary  testing  for 
pregnant  women.  13210 
ICD-9-CM  Coordination  and  Maintenance 

Co.imittee.  19790 
Inmiunization  Practices  Advisory  Committee, 

3522.  11915.28499 
Injury  Prevention  and  Conu-ol  Advisory 

Committee,  13224 
Injury  Research  Gram  Review  Committee. 

6099,27999 
Los  Alamos  Historical  Document  Redieval  and 

Assessment  Project;  smdy  team,  6904 
Lung  cancer  among  workers  exposed  to  external 

ionizing  radiation. 
Mine  Safety  and  Health  Research  Advisory 

Committee,  27271 
Musculoskeletal  disorders  prevention;  national 
occupational  research  agenda  development. 
6905 
National  Center  for  Infectious  Diseases — 

Scientific  Counselors  Board,  17183 
National  Instimte  for  Occupational  Safety  and 
Health- 
Lung  caiKer  among  workers  exposed  to 

external  ionizing  radiation,  16741 
Occupational  exposure  to  asphalt;  health 

effects.  4424 
Safety  and  Occupational  Health  Snidy 

Section.  3523.  9334.  25044 
Scientific  Counselors  Board.  27271 
Surveillance  of  occupational  diseases, 
injuries,  and  hazards;  sd^ategic  plan 
development,  31005 
National  Vaccine  Advisory  Committee.  22612 

29042 
Nuclear,  biological,  and/or  chemical  incidents; 
hazards  and  needs  relating  to  respiratory 
protection  for  emergency  responders; 
workshop.  9513 
President's  Council  on  Food  Safety.  32788 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee.  3522.  4423,  6363,  18915, 
27574,  29042 
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Racial  and  ethnic  approaches  to  community 

health  demonstration  projects,  11915 
Savannah  River  Site  Phase  II  environmental 

dose  reconstruction  project,  4108 
Self-rescuer  protection  and  mine  emergency 

preparedness  in  the  mining  industry,  2760S 
Tuberculosis  Elimination  Advisory  Council, 

8382,  28000 
Vessel  Sanitation  Program — 
Current' status  and  experience  with  program 

operations,  10468 
Operation  manual;  discussion,  10468 
National  Health  and  Nutrition  Examiniation 

Survey  Program  DNA  Specimens;  guidelines, 
29321 
Organization,  functions,  and  authority  delegations: 
Human  Resources  Management  Office.  23303 
National  Center  for  Chronic  Disease  Prevention 

and  Health  Promotion,  5308 
Respiratory  Disease  Studies  Division,  2903 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
SKC.  Inc.,  26423 
Reports  and  guidance  documents;  availability,  etc.: 
Prevention  of  opportunistic  infections  in  persons 
infected  with  Human  Immunodeficiency 
Virus.  27797 
Public  health  activities  for  fiscal  years  1999 
and  2000  at  U.S.  Department  of  Energy 
sites;  draft  agenda,  25345 
Smokeless  tobacco  products  manufactured, 
imported,  or  packaged  in  U.S.;  nicotine 
measuring  standards,  14086 
Vaccine  information  materials: 

Hepatitis  B,  Haemophilus  influenzae  type  b 
(Hib).  varicella  (Chickenpox),  and  measles, 
mumps,  rubella  (MMR)  vaccines.  9042, 
16741 
Polio;  oral  poliovinis  vaccine,  9040 
Vessel  sanitation  program: 
Rodent  infestation  inspections  and  dcratting  and 
deratting  exemption  certificates  issiiance — 
Fee  collection  at  United  States  ports,  24658 

Central  Intelligence  Agency 

RULES 

Conduct  on  agency  installation;  correction,  27041 

Children  and  Families  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 

RULES 

Child  support  enforcement  program: 
Grants  to  States  for  access  and  visitation 
programs;  monitoring,  evaluation,  and 
reporting,  15132 
Program  operations  standards;  State  case  closure 

procedures,  etc.,  11810 
Voluntary  paternity  acknowledgment  process; 
State  plan  requirements,  etc.,  1 1802 
Head  Start  Program; 
Authorization  of  use  of  grant  funds  to  purchase 
facilities  in  which  to  operate  programs. 
5939 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Child  support  enforcement  program;  revision  or 
elimination  of  obsolete  or  inconsistent 
provisions,  6237 
Temporary  Assistance  for  Needy  Families 
Program.  17720 
Out-of-wedlock  childbearing  decreases  and 
abortion  reduction;  bonus  awards  to 
States  with  largest  decreases  in 
illegitimacy.  18484 


PROPOSED  RULES 

Head  Stan  Program: 
Authorization  of  use  of  grant  funds  to  finance 

construction  and  major  renovation  of 

facilities,  6013 
Selection  and  funding  of  grantees;  policies  and 

procedures,  14202 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3523, 
4109,  5299,  7895,  8574,  8825,  10469, 

11474,  12171,  13028.  14922.25884. 
29871,30339 

Submission  for  0MB  review;  comment  request, 
515,  884,  5661,  71%,  7653.  10469,  1 1474, 

11475.  13211.  14922,  19368,20310. 
22613,  24659,  29042,  29656,  31866, 
33305.35172 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Adoption  Opportunities  Program.  27574 
Child  suppcvt  enforcement  demonstration  and 

special  projects.  8382 
Child  welfare  demonstration  projects.  6099 
Community  Services  Office — 
Assets  for  Independence  Dentonstration 

Program,  14923 
Independence  demonstration  program,  assets, 

4258 
Urban  and  Rural  Community  Economic 
Development  Program.  4665.  9160 
Developmental  disabilities — 
Projects  of  National  Significance  Program, 
13212,  19369 
Family  Violence  Prevention  and  Services 

Discretionary  Program.  7958 
Head  Start- 
Family  literacy  projects.  28500.  29944 
Head  Start  partnerships  with  tribally 
controlled  land  grant  colleges  and 
universities.  8826 
Training  partnerships  with  historically  black 

colleges  and  universities.  27797 
University-Head  Start  Partnerships  and  Head 
Start  Research  Scholars,  18035 
Indian  lands;  mitigation  of  environmental 
impacts  due  to  Defense  Department 
activities.  3594 
Low  Income  Home  Energy  Assistance  Program; 

1998  FY  funds  reallotmem,  30523 
Runaway  and  Homeless  Youth  Program.  5661, 

23305 
State  Developmental  Disabilities  Councils  and 
Protection  and  Advocacy  Programs.  27575 
State  median  income  estimates  for  four-person 
families  (2000  FY),  9513 
Meetings: 

Head  Start  Research  and  Evaluation  Advisory 

Committee.  16470,  19373,  25508 
Kinship  Care  Advisory  Panel,  1809 
Medical  Child  Support  Working  Group,  5663, 

16471,22614 
President's  Committee  on  Mental  Retardation. 
3132.24401 
Privacy  Act: 

Systems  of  records.  1 1015 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  1809 
State  child  welfare  programs;  outcomes  and 
performance;  comment  request,  5063 

Civil  Rights  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  21892 

NOTICES 

Meetings: 
Crisis  of  young  African-American  males  in 
inner  cities;  consultation  proceeding,  13%1 


Meetings;  State  advisory  committees 

Alaska.  14857 

Colorado,  10978 

Connecticut,  3483.  34631 

District  of  Columbia.  17313,  31 178 

Florida.  19977 

Illinois,  26360 

Iowa,  13962 

Kentucky,  8790 

Maryland.  10443.31178 

Michigan,  18599 

Minnesota.  23594 

Mississippi.  7621 

Nevada.  14858 

New  Hampshire.  4068.  13962.  18599 

New  Jersey,  6037 

New  Mexico.  24319 

New  Yorit.  15725 

North  Carolina,  8790 

Ohio,  6038 

Pennsylvania.  15726 

Rhode  Island.  6038 

South  Carolina.  10978 

South  Dakota.  34631 

Texas.  33826 

Utah.  18599 

Virginia.  15726 

Washington,  14858 

West  Virginia,  19977 

Wyoming,  15726 
Meeungs;  Sunshine  Act.  2469.  5629,  9125,  16694. 

24571,31178,32212 
Police  practices  and  civil  rights  in  New  York  City: 

public  hearing,  22597 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  8540 

Coast  Guard 

RULES 

Anchorage  regulations: 

Alaska.  32103 

Florida,  20176,  22554 
Drawbridge  operations: 

California,  13514 

Connecticut.  18576.  24944 

Florida.  10104.  16350.  29558.  30390 

Illinois,  405,  1516 

Iowa.  405 

Louisiana.  35.  406.  8720.  9270.  16641,  20177. 
26295.  27694.  29559,  29561.  33403 

Maryland.  7788 

Massachusetts,  25438,  28744 

Michigan.  9271,27694 

Minnesota.  17101 

Mississippi,  6220.  31981 

Missouri,  5717 

New  Jersey.  3424.  4787.  33403.  33404 

New  Yoric,  23545,  28101 

Nonh  Carolina,  6220 

Ohio.  29559 

Oregon.  8000 

Texas.  27179 

Upper  Mississippi  River,  lA,  4786 

Vermont.  28101 

Washington.  8000.  34992 
Meetings: 

Emergency  control  measures  for  tank  barges. 
18576 
Merchant  marine  officers  and  seamen: 

Management  information  system  requirements; 
chemical  drug  testing.  22555 
Correction.  25405.  31989 

Maritime  course  approval  procedure...  4981 
Military  personnel: 

Child  development  services  programs.  6527 
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Coast  Guard 

Navigation  aids  on  artificial  islands  and  fixed 
structures,  et< . 
Uniform  State  )  i'atcrways  arid  Western  Rivers 
Marking  Systetns  conformance  with  U.S. 
Navigation!  System;  implementation  dale 
delay.  IOI(H 
Pollution: 
National  Invasi\e  Species  Act  of  1996; 
impiemenu  tion.  26672 
Ports  and  waterwa  ^s  safety: 
Bayley  Beach.  ( T:  safety  zone.  34553 
Boston  Harbor.  ^A;  safety  zone,  30242 
Buzzards  Bay.  }  f  A;  sunken  fishing  vessel 
CAPE  FEAR;  safety  zone.  4052,  9066, 
32185 
Charles  River  E  planade,  MA;  safety  zone, 

31984 
Chelsea  River,  }  !A;  safety  zone,  27695 
Cleveland  Harix  r,  OH;  regulated  navigation 

area,  8002 
Cocos  Lagoon.  (JU;  safety  zone.  32184 
East  River.  NY;  safety  zone.  8722 
Fenwick  Pier.  L  ing  Island  Sound.  CT;  safety 

zone.  3499; 
First  Coast  Guar  1  District  navigable  waters; 
regulated  nivigation  area.  12746 
Correction.  15399 
Great  South  Bay  NY;  safety  zone.  27696. 

27918 
Groton  Long  Poi  nt,  CT;  safety  zone.  27697 
Hempstead  Harbjr.  NY;  safety  zone.  33196 
Hudson  River.  NY;  safety  zone,  7089,  16642, 
31982.  321  (  1 
Correction,  17*39 
Inner  Harbor,  Ba  Itimote,  MD;  safety  zone, 

13915 
Kennebec  River,  ME;  safety  zone,  2431,  5935 
Kill  Van  Kull  Gannel  et  al..  NY  and  NJ; 
regulated  navigation  area,  18577 
Correction,  34|!  1 3 
Marulatory  ship  Reporting  systems,  29229 

Correction,  31037 
Marblehead,  MA  to  Halifax,  Nova  Scotia;  safety 

zone,  30243 
Mississippi  Rivei .  LA;  regulated  navigation 

area.  18810 
New  York  Harbc  r.  NY;  safety  zone,  24286, 

26295 
Ports  of  New  Yo  k  and  New  Jersey;  safety 

zone,  24945 
Raritan  Bay  and  -ower  New  York  Bay,  NY; 

safety  zone,  |34992 
Safety  zones  and  security  zones,  etc.;  list  of 

temporary  nles,  16348 
Sag  Harbor  Bay.  NY;  safety  zone.  34556 
Sandy  Hook  Bay  NJ;  safety  zone,  32183 
San  Pedro  Bay.  C  A;  safety  zone.  29561 
Santa  Barbara  Channel.  CA;  safety  zone.  8001, 

18814 
Saybrook  Point,  (fonriecticut  River,  CT;  safety 

zone,  34554 
Shinnecock  Bay,  NY;  safety  zone,  27916 
Storrow  Drive  Ccnnector  Bridge.  Charles  River. 
MA;  safety  :one.  11771 
Correction.  14:06 
Swift  Creek  chan  lel.  NY,  4053 
Thames  River.  C ";  safety  zone.  3455 1 
Vessels  and  marine  facilities;  Year  2000  (Y2K) 

reporting  req  uiremenis.  33404 
Wall  Street  helip<  rt,  NY,  et  al.;  security  zone, 

24947 
Ward  Cove,  Ton^ass  Narrows,  AK;  safety  zone, 

16641 
West  Wharf,  Lonfc  Island  Sound,  CT;  safety 
zone.  34994 
Practice  and  procedi  ire: 


8 


r 


Adjudicative  procedures  consolidation,  28054 
Correction,  34540 
Regattas  and  marine  parades: 
1D48  Chesapeake  Grand  Prix- 
Distance  Race,  14382 
Round-the-Buoys  Races.  14384 
4th  of  July  Celebration.  32409 
Blue  Angels  Airshow,  19715 
Charleston  to  Bermuda  Sailboat  Race,  22553 
Crawford  Bay  Crew  Classic,  13913 
Empire  State  Regatta,  19715,  23395 
First  Coast  Guard  District  fireworks  displays, 

34543 
Fleet's  Albany  Riverfest,  28098 
Fort  Lauderdale  Air  and  Sea  Show,  16813 
Gasparilla  Marine  Parade.  3840 
Great  Chesapeake  Bay  Swim  Event.  30390 
Greater  Jacksonville  Kingfish  Tournament; 

correction,  22674 
Greenwood  Lake  Powerboat  Classic,  7999 
Hampton  Offshore  Challenge.  30388 
Harbour  Town  Fireworks  Display.  34541 
Harvard- Yale  Regatta,  27694 
Hudso.-!  River  Triathlon.  28100 
Independence  Day  Celebration.  31978 
Ohio  River  4th  of  July  Celebration.  34542 
Patapsco  River,  MD;  fireworks  display,  30389 
Riverbend  Festival,  31980 
Riverfest  9,  ,31979 
Safety  at  Sea  Seminar,  13914 
Sharptown  Outboard  Regatta.  31977 
Skull  Creek  July  4th  Celebration  Fireworks 

Display,  33402 
St.  Croix  International  Triathlon,  16812 
Technical  amendments;  organizational  changes; 

miscellaneous  editorial  changes,  etc.,  34710 
Vessel  identification  system;  effective  date  change, 

19039 
Vessel  inspection  alternatives: 
Alternate  Compliance  Program;  incorporations 
by  reference,  30437 
Vocational  rehabilitation  and  education: 
Reservists'  education — 
Montgomery  GI  Bill-Selected  Reserve;  rates 
payable  increase,  26297 
Veterans  education — 
Educational  assistance  and  benefits;  claims 
and  effective  dates.  23769 

PROPOSED  RULES 

AiKhorage  regulations: 

Florida.  3888,  3889.  27487 

New  York,  15322 
Boating  safety: 

Numbering  undocumented  vessels  in  Alaska:  fee 
increase.  4816 

Uninspected  passenger  vessels  safety.  15709 
Drawbridge  operations: 

Florida.  6290 

Louisiana.  12795 

Maryland.  26349.  26350 

Massachusetts.  12797 

New  Jersey.  3464,  8033,  28126 

New  Yoric  et  al.,  1155 

Oregon,  17134.  28125.  34748 

Washington.  22593 
Great  Lakes  pilotage  regulations: 

Meeting,  1585 
Pollution: 

Hazardous  substances;  tank  vessel  response 
plans,  13734,  31994 

Non-petroleum  oils,  marine  transportation- 
related  facilities  handling;  response  plans, 
17222 
Ports  and  waterways  safety 

Atlantic  Ocean  adjacent  to  Cape  Henlopen  State 
Parte,  DE;  safety  zone,  6006 


Detroit  River,  MI;  safety  zone,  23570 

Eagle  Harbor,  Bainbridge  Island,  WA;  regulated 

navigation  area.  8764 
East  River.  NY;  safety  zone.  28128 

Correction.  32209 
Hempstead  Harbor,  NY;  safety  zone,  24987 
Hudson  River.  NY;  safety  zone.  7147.  24983, 

24985 
Los  Angeles  and  Long  Beach,  CA;  port  access 

route  study,  12139 
Port  of  New  York  and  New  Jersey;  safety  zone, 

9107 
Puget  Sound-area  waters;  marine  safety 
improvements;  cost-benefit  analysis 
methodology;  meeting,  2023^ 
Raritan  River,  NJ;  safety  zone,  30274 
Tongass  Narrows  and  Ketchikan  Harbor,  AK; 
speed  limit;  safety  zone  redesignated  as 
anchorage  ground,  14414 
Traffic  separatioii  schemes — 
San  Fransisco,  CA;  Santa  Barbara  Channel 
in  approaches  to  Los  Angeles-Long 
Beach,  32451 
Westem  Long  Island  Sound,  NY;  safety  zone, 
24982 
Regattas  and  marine  parades: 
Charleston  Harbor  Grand  Prix,  24980,  30273 
Empire  State  Regatta,  66 
First  Coast  Guard  District  fireworks  display, 

18587 
Fleet's  Albany  Riverfest,  4814 
Hudson  Valley  Triathlon,  4812 
Night  in  Venice,  Great  Egg  Harbor,  24979 
Special  Olympics  1999  Summer  Sailing 
Regatta.  20236 
Regulatory  Flexibility  Act: 

Small  entities;  economic  impact,  2868 
Waterfront  facilities: 
Class  1  (explosive)  materials  or  other  dangerous 
cargoes,  handling;  improved  safety 
procedures,  1770 

NCnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  585 1 , 

9214,  13463.32089 
Submission  for  0MB  review;  comment  request, 
9371.23725.35237 
Committees:  establishment,  renewal,  termination, 
etc.: 
Chemical  Transportation  Advisory  Committee, 

19401 
Conmiercial  Fishing  Industry  Vessel  Advisory 

Committee,  3995,  33341 
Cook  Inlet  Regional  Citizens'  Advisory 

Council,  4169 
Great  Lakes  Pilotage  Advisory  Committee. 

18958 
Houston/Galveston  Navigation  Safety  Advisory 

Committee,  18958 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee.  30369 
Merchant  Marine  Personnel  Advisory 

Committee.  7227.  30556 
National  Boating  Safety  Advisory  Council,  6933 
Navigation  Safety  Advisory  Council.  562 
Prince  William  Sound  Regional  Citizens' 

Advisory  Council.  4170 
Towing  Safety  Advisory  Committee.  23148 
Environmental  statements;  availability,  etc.: 
National  Distress  System  Modernization  Project, 
6130 
Freedom  of  Information  Act;  implementation: 
Vessel  response  plan  information  release  on 
Internet;  predisclosure  notice.  23894 
Mariner  licensing  and  documentation  program; 
privatization:  comment  request.  1 646 
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Meetings: 
Atlantic  Intracoasta)  Waterway,  St.  Augustine, 
FL;  Bridge  of  Lions,  alternate  bridge 
designs:  public  hearing,  25S30 
Cargo  securing  standards  for  vessels  operating 

in  U.S.  waters.  1648 
Chemical  Transportation  Advisory  Committee, 

7938 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee,  6933,  16515.  17713 
Great  Lakes  Regional  Waterways  Management 

Forum,  10733.  13053 
Houston/Galveston  Navigation  Safety  Advisory 

Committee.  19849 
International  Safety  Management  Code:  impact 
of  Safety  Management  Systems  on  marine 
safety  and  environmental  protection.  19850 
Merchant  Marine  Personnel  Advisory 

Committee.  10058.  34692 
National  Boating  Safety  Advisory  Council. 

14493 
National  Offshore  Safety  Advisory  Committee, 

11530 
Navigation  Safety  Advisory  Council,  28233 
Towing  Safety  Advisory  Committee,  17714 
National  Preparedness  for  Response  Exercise 
Program: 
Triennial  exercise  schedule  for  1999,  2000.  and 
2001  and  new  equipment  deployment 
exercise:  comment  request.  32090 
Oil  Pollution  Act  of  1990;  implementation: 
Single  hull  tank  vessels:  phase-out  requirements, 

19575 
Tank  vessels:  compliance  waiver  applications — 
Reinauer  Transportation  Companies.  23726 
Ports  and  waterways  safety: 
Maritime  Differential  Global  Positioning  System 

Service:  full  operational  capability.  28234 
Strait  of  Juan  de  Fuca  and  adjacent  waters,  WA: 
port  access  routes  study.  3145,  18651 
Reports  and  guidance  documents;  availability,  etc.: 
Marine  Transportation  System;  conference 
proceedings:  comment  request,  12208 
Water  pollution  control: 
Clean  Water  Act;  Class  II  administrative  penalty 
assessments — 
Ashland.  Inc..  17053 

Parker  &  Parsley  Petroleum  USA,  Inc..  19852 
TransAmerican  Refining  Corp..  1 7054 

Commerce  Department 

See  Census  Bureau 

5*^  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Instimte  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Technical  Information  Service 
See  National  Teleconmiunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 

RULES 

Acquisition  regulations: 
Agency  protest  procedures.  16651 
Small,  small  disadvantaged  and  women-owned 

small  business  subcontracting  plan; 

solicitation  provisions  and  contract  clauses, 

35080 


PROPOSED  RULES 

Semi-aimual  agenda,  21048 

NOTICES 

Advisory  committees;  annual  reports:  availability, 

1005 
Agency  information  collection  activities: 
Proposed  collection:  comment  request.  1 4688 
Submission  for  OMB  review;  comment  request. 
477.  2169.  2469.  3275.  3276.  4839,  5022, 
5630,  6302.  6303,  6606,  10272,  1 1437. 
13397.  14689.  16694.  16898,  18877, 
18878,  19514,  23819,  24571,  27753, 
27957,  28449.  28450,  28451,  28452. 
32213.  32844.  33046 
Meetings: 

Electronic  Commerce  Working  Group,  23267 
Voting  age  population:  1998  census  count.  16898 

Commission  of  Fine  Arts 

NOTICES 

Meetings.  2195.  5641,  1 1846,  17349,  25479, 
30964,35128 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  19975 
Procurement  list;  additions  and  deletions.  75.  76. 

1590.  1591.  2623.  2624.  3482.  4637,  4638, 

5764.  7165.  7166.  8290.  9469,  10619,  10620, 

12283,  13767.  13768,  14687,  14688.  15954. 

15955.  17312.  18876.  18877.  19975.  19976. 

23265.  23266.  24570.  26359.  26360,  27751. 

27752.  27753.  28971.  28972.  29991,  29992. 

31538,  31539,  32842,  32843.  34187.  34188 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Cambodia.  6050.  23282 

China.  27757  ' 

Costa  Rica.  12802  »» 

Dominican  Republic.  8332.  13005,  13548. 
14704.15350.25876.33471  * 

Egypt.  14704 

El  Salvador.  6051.  18603 

Fiji.  2195.  26945.  29627.  29842 

India.  17147,  30964 

Indonesia,  24138 

Korea,  23282 

Laos,  12289 

Macau,  23609 

Macedonia.  29627 

Malaysia.  21%.  32848 

Maldives.  3684 

Mexico.  14705 

Pakistan.  2473.  12290 

Philippines.  17349.  22598 

Romania.  14705.  27758 

Singapore.  26946.  2%28 

Sri  Lanka,  27237 

Taiwan.  10278 

Thailand.  23283 

Turkey.  2%28 

United  Arab  Emirates.  32486 
Export  visa  requirements;  certification,  waivers, 
etc.: 

Bangladesh  et  al..  10124 

Russia.  8550 

Sri  Lanka,  34783 


t 


Ukraine.  9477 
Special  access  and  special  regime  programs: 
Caribbean  Basin  countries;  participating 

requirements:  temporary  amendment.  149 
Textile  and  apparel  categories: 
Mexico  and  Canada — 

Rayon  filament  yam.  34783 
Quota  and  visa  requirements;  exemptions — 
1999  Wonten's  World  Cup  Soccer  and 

International  Special  Olympics.  12290 
Undeliverable  textile  and  apparel  products. 
30%5 

Commodity  Credit  Corporation 
RULES 

Loan  and  (Hirchase  programs: 
Dairy  Market  Loss  Assistance  Program.  24933 
Emergency  livestock  assistance.  1 3497 
Loan  recourse  program — 
Honey.  10923 
Mohair.  10929 
Noninsured  Crop  Disaster  Assistance  Program, 

17271 
Single-year  and  multi-year  crop  loss  disaster 

assistance  program.  18553 
Tobacco.  15290 

Importer  assessments.  2802 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rice,  and  upland  cotton; 
production  flexibility  contracts.  24091. 

34154 

NOTICES 

AgeiKy  information  collection  activities; 
Proposed  collection;  comment  request,  2468. 
15717.23262.31537 
Agricultural  commodities  available  for  donation 

overseas:  types  and  quantities.  1 3540.  1 8875 
Conon  import  quotas,  special;  announcements, 

30960 
Cotton  storage  agreement  fee  schedule,  29626 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Market  access  program,  4836 
Meetings;  Sunshine  Act,  25473 
Organization,  functions,  and  authority  delegations: 

Bylaws  of  Corporation.  29987 
Uniform  grain  and  rice  storage  agreement  fees. 
25473 

Commodity  Futures  Trading 
Commission 

RULES 

Commission  records  and  information;  open 

Commission  meetings.  24 
Commodity  Exchange  Act: 

Federal  speculative  position  limits  and 
associated  rules:  revision.  24038 
Recordkeeping  requirements:  electronic  storage 
media  and  other  recordkeeping-related 
issues.  28735 
Self-regulatory  organization  governing  boards 
and  committees;  prohibition  of  voting  by 
interested  members.  16 
Correction.  3340 
Contract  markets: 
Contract  market  designation  applications — 
Economic  and  public  interests  requirements; 

guideline  reorganization.  29217 
Fee  schedule.  30384 

Leverage  transaction  merchant  audits:  fee 
schedule,  19711 
Foreign  fumres  and  options  transactions: 
Representations  and  dislosures  required  by 
introducing  brokers,  commodity  pool 
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Commodity 


operators, 
28910 
Correction 


and  commodity  trading  advisors. 


^103 
Practice  and  procedure: 

Miscellaneous  imieiidments;  correction,  30902 
Registration: 
Associated  pcrions,  floor  brokers,  floor  traders, 
and  guarafteed  introducing  brokers; 
temporary  j  licenses,  1725 

PROPOSED  Rl 

Contract  market  ( 
schedule,  IS 
Foreign  funires  ; 
Access  to  elecn 
trading  syi 
Correction,  In 
Withdrawn, 


ignation  applications;  fee 
30 
options  transactions: 
ic  boards  of  trade;  automated 
msuse,  14159,  22588 
439 
2829 

Representations!  and  disclosures  required  by 
introducint  brokers,  commodity  pool 
operators,  tnd  conuTKxlity  trading  advisors. 
1566 
Reporting  requiretients: 
Large  trader  reiorts;  reporting  levels  changes, 
5200         I 
Semi-annual  agen^  22242 

NOTICES  j 

AgeiKy  information  collection  activities: 
Proposed  colle«iion;  comment  request,  5776, 
14706,27118 
Committees;  esuUishment.  renewal,  termination, 
etc.:  I 

Agricultural  Advisory  Committee,  24372 
Contract  market  ptoposals: 
Cantor  Fmancia)  Futures  Exchange,  Inc. — 
U.S.  Treasury  bonds  and  two-year,  five-year, 
and  ten-^ear  notes.  3685 
Chicago  Board  t>f  Trade — 
Com  and  soypeans,  4845 
Soybean  oil,  1603,  5777 
Chicago  Mercantile  Exchange — 
Cash  settled  l»utter,  3278 
CME  Russian  rubles.  27759 
Degree  days  |idex  (10  cities),  33472 
E-Mini  Nasd^  100  futures  and  options, 

10450     ! 
Random  lengfis  lumber,  9129 
S&P  Euro  ln<jex  and  S&P  Euro  Plus  Index, 

13549     I 
Three  month  Eurodollar  FRAs.  26365.  29087 
Dual  trading  prohibition;  exemption  petitions — 
Chicago  Board  of  Trade.  10450.  31 193 
Chicago  Merqantile  Exchange.  24372 
Coffee.  Sugar|&  Cocoa  Exchange,  Inc..  1876 
Kansas  City  Boird  of  Trade- 
Western  natui|J  gas  index.  24372 
New  York  Fumi^s  Exchange — 
Russell  1.000 Large  Index  and  Russell  1. 000 
Index,  l'^ 
New  York  Mercantile  Exchange- 
Aluminum. 
Crude  oil.  he; 
average 
Futures  industry 

trading,  proc 
Meetings: 
Agricultural  Advisory  Comminee,  17148 
Financial  Products  Advisory  Conunittee,  19518 
Global  Markets  i  Advisory  Committee.  22599 
Meetings;  Sunshiw  Act.  2474.  2475.  3746.  6327 
8068.  9129.  9  30.  13006.  14707.  14708, 
15350.  17626.  19749,  27519,  27520.  28162 
33270 
National  Futures  Association: 
Commodity  pool 


|ing  oil,  and  unleaded  gasoline 

rice  options,  29842 

emative  execution,  -or  block 
lures,  31195.  34851 


trading  advisors — 


10 


operators  and  commodity 


Disclosure  documents;  firms  acting  as 
commodity  pool  operators  and  trading 
advisors,  29273 
Organization,  functions,  and  authority  delegations: 

National  Futures  Association,  30489 
Privacy  Act 

Systems  of  records,  33829 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
13549,  30322 

Community  Development  Financial 
Institutions  Fund 

NOTICES 

Grants  and  cooperative  ag'  xments;  availability, 
etc.; 
Community  development  financial  institutions 

program,  4754 
Presidential  Awards  for  Excellence  in 
Microenterprise  Development,  24218 
Meetings: 
Community  Development  Advisory  Board, 
1874.20058 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  Services  Block  Grant  Training. 
Technical  Assistance,  and  Capacity- 
Building  Program.  25885 

Comptroller  of  the  Currency 
RULES 

Organization  and  functions,  etc.: 
Disclosure  of  non-public  OCC  information; 
availability  and  release  of  infoimation, 
29214 
Risk-based  capital: 
Construction  loans  on  presold  residential 
properties,  junior  liens  on  1-  to  4-family 
residential  properties,  etc.,  10194 
Market  risk,  19034 

PROPOSED  RULES 

Community  bank-focused  regulation  review, 

25469 
Community  development  corporations,  projects. 

and  other  public  welfare  investments.  31 160 
Investment  securities;  corporate  activities  rules, 
policies,  and  procedures;  and  interpretive 
mlings,  31749 
Minimum  security  devices  and  procedures,  reports 
of  suspicious  activities,  and  Bank  Secrecy  Act 
compliance  program: 
National  banks;  Know  Your  Customer  programs 
development;  withdrawn.  15137 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6418. 

8162.  34843 
Submission  for  OMB  review;  comment  request, 
3742.  7689.  17215.  17216.  17217.  29083 
Bank  operating  subsidiary;  applications,  etc.: 
National  Bank  of  Commerce;  debt  obligations 
purchase,  sale,  and  dealing.  31677 
Community  Reinvestment  Act  regulations;  Federal 
financial  supervisory  agencies  policy 
statement;  withdrawn.  16578 
Insured  depository  institutions;  branch  closings; 
policy  statement.  34844 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
HoIIings): 


Sequestration  preview  repon  for  2000  FY; 
transmittal  to  Congress  and  OMB.  4516 

Consumer  Product  Safety 
Commission 

RULES 

Flammable  Fabrics  Act 
Children's  sleepwear  (sizes  0-6X);  flammability 
standards — 
Correction  and  infant  garments  definition 
clarification.  34533 
Children's  sleepwear  (sizes  0-6X  and  7-14); 
flammability  standards — 
Policy  statement  clariflcation.  2832 
Snug-fltting  sleepwear.  label  and  hangtag 

requirements.  34533 
Technical  changes.  2833 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Household  products  containing  methacrylic 
acid.  32799 

PROPOSED  RULES 

Bunk  beds;  safety  standards,  10245 
Consumer  Product  Safety  Act 

Bunk  beds;  safety  standards,  3456,  14158 
Federal  Hazardous  Substances  Act 

Bunk  beds;  safety  standards,  3456.  14158 
Ramroable  Fabrics  Act: 
Carpets  and  rugs;  surface  flammability 

standards;  laundering  procedure,  13132 
Children's  sleepwear  (sizes  0-6X  and  7-14); 
flammability  standards — ,  13126 
Amendments;  possible  revocation;  hearing, 

10%3 
Amendments  revocation,  2867.  34597 
Mattresses  and  mattress  pads;  flammability 
standards;  laundering  procedure.  13137 
Semi-annual  agenda,  22250 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  12153, 

13854.  14708.  16710 
Submission  for  OMB  review;  comment  request 
30322.  33472 
All-terrain  vehicles: 
Safety-related  actions;  resolution  commanding 
industry  members'  action  plans.  15350 
Commission  agenda  and  priorities;  public  hearing. 

15351 
Complaints: 

Cadet  Manufacturing  Co..  3932,  14436 
Flammable  Fabrics  Act: 
Polyurethane  foam  in  upholstered  furniture; 
labeling  rule  petition.  1671 1 
Meetings: 
Recall  effectiveness;  identiflcation  of  purchasers 
of  certain  products;  public  forum,  6052 
Meetings;  Sunshine  Act  2196,  4074,  7632,  13174. 

18603.  24139.  28162.  2%29.  30965.  33271 
Privacy  Act 

Systems  of  records,  3590 
Settlement  agreements: 
Carter  Brothers  Manufacturing  Co..  Inc.,  10649 
Nordstrom.  Inc..  13174 
Shimano  American  Corp..  29274 
Steel  electricians'  fish  tapes;  ban.  or  strict 
warnings  and  instructions  requirements, 
30323 

Cooperative  State  Research, 

Education,  and  Extension  Service 

RULES 

Grants: 
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Special  Research  Program,  34102 
PROPOSED  RULES 

Grants: 
Special  Research  Program,  14348 
Stakeholders:  recepienis  of  agricultural  research, 

education,  and  extension  formula  funds 

input  requirements,  18534 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15338 
Grants  and  cooperative  agreements;  availability, 
etc.: 
1890  Institution  teaching  and  research  capacity 

building  program.  680 
Agricultural  research  and  extension  formula 
funds;  State  plans  of  work;  guidelines; 
comment  request,  19242 
Community  Food  Projects  Program,  19430 
Food  and  Agricultural  Sciences  National  Needs 

Graduate  Fellowship  Program,  1 3306 
Higher  education  challenge  program,  1420 
National  research  initiative  competitive  grants 

program,  326 
Small  Business  Innovation  Research  Program, 

27884 
Special  Research  Programs — 
Citrus  Tristeza  Research,  35538 
Food  Safety  Research,  16580 
Pest  Management  Alternatives  Research; 
Food  Quality  Protection  Act  Issues, 
15268 
Potato  Research,  1 5258 
United  States  rice  genome  sequencing  project, 
5562 

Copyright  Office,  Library  of  Congress 

RULES 

Claims  registration: 

Daily  newsletters:  group  registration,  29522 
Copyright  arbitration  royalty  panel  rules  and 
procedures: 
Mechanical  and  digital  phonorecord  delivery 
rate  adjustment  proceeding;  royalty  rates, 
6221 
Payment  of  arbitrators;  distribution  proceedings, 
25201 
Copyright  claims  registration: 
Uruguay  Round  Agreements  Act  (URAA); 
restored  copyright,  notices  of  intent  to 
enforce;  mailing  address  change,  1 2902 
Copyright  office  and  procedures: 
Special  services;  fees,  295 1 8 

PROPOSED  RULES 

Copyright  arbitration  royalty  panel  rules  and 
procedures: 
Royalty  distribution  and  rate  adjustment 
proceedings;  conduct,  3055 
Correction,  3746 

NOTICES 

Digital  audio  recording  royalty  funds  (1995-1998); 

distribution  controversy,  23875 
Digital  Millennium  Copyright  Act: 
Distance  education;  promotion  through  digital 

technologies;  information  request,  9178 
Effects  on  encryption  research  and  encryption 
technology  development,  etc.;  comment 
request,  28802 
Satellite  royalty  funds: 
Arbitration;  distribution  of  1992-95  compulsory 

license  royalties,  27012 
Distribution  of  1992,  1993,  1994,  and  1995 
funds — 
Ascertainment  of  controversy,  25374 
Proceeding  termination,  28528 
Uruguay  Round  Agreements  Act  (URAA): 


Restored  copyright;  notices  of  intent  to  enforce; 
mailing  address  change,  3574 

Corporation  for  National  and 
Community  Service 

RULES 

Federal  claims  collection,  4315 
Foster  Grandparent  Program,  14123 
Privacy  Act;  implementation.  19293 
Retired  and  Senior  Volunteer  Program,  14133 
Senior  Companion  Program,  14113 

PROPOSED  RULES 

AmeriCorps  education  awards,  17302 
(jovemment  in  the  Sunshine  Act;  implementation, 

25260 
Privacy  Act;  implementation,  10872 
Semi-annual  agenda,  21894 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1604, 
3068,  3278,  9131,  15731.  16423,  29996, 
32214 
Submission  for  OMB  review;  comment  request. 
5032,  18403,  22600.  28806,  29006,  32215, 
-      34635 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels,  17626 
Grants  and  cooperative  agreements:  availability, 
etc.: 
AmeriCorps  programs — 

AmeriCorps*State  and  America  Reads 
programs;  allowable  cost  per  full-time 
equivalent  for  Indian  Tribes,  14216 
AmeriCorps  Promise  FellowshifK  in  selected 
States,  Indian  Tribes,  and  U.S. 
territories,  33271 
Indian  Tribes  and  America  Reads  Challenge 
programs;  technical  assistance  workshop, 
483.  2475 
North  Dakota  and  South  Dakota,  1 95 1 8 
Virgin  Islands.  Guam,  American  Samoa,  and 
Northern  Mariana  Islands;  match 
requirements  waiver,  etc..  1 8004 
Indian  tribal  governments;  working  group 

representatives,  18603 
Meetings: 
AmeriCorps  Indian  Tribes  and  America  Reads 
Challenge  program  funds;  pre-application 
technical  assistance  workshops,  6327 
Meetings;  Sunshine  Act,  10124,  18404 
Privacy  Act 
Systems  of  records,  10879 

Council  on  Environmental  Quality 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Basin  Electric  Power  Cooperative;  Grayrocks 
Dam;  Endangered  Species  Act  exemption, 
9153 
Worid  Trade  Organization: 
Forest  products  sector,  tariff  elimination; 
economic  and  environmental  effects; 
comment  request,  34304 

Crime  and  Security  in  U.S.  Seaports, 
Interagency  Commission 

NOTICES 

Establishment  of  agency  to  study  nature  and  extent 
of  crime  and  overall  state  of  security  in  U.S. 
seaports,  322 1 1 

Customs  Service 

RULES 

Air  commerce;  airport  designations  and 
withdrawals: 


Akron  Fulton  Airport,  OH,  18566 
Customs  bonds: 

Warehouse  withdrawals;  aircraft  turbine  fiiel; 
pipeline  transportation.  16345 
Customs  relations  with  Canada  and  Mexico: 
Foreign-based  commercial  motor  vehicles  entry 

into  international  traffic,  7502 
Land  border  carrier  initiative  program,  27 
Export  control: 
Used  motor  vehicles;  exportation  requirements, 
16635 
Fmancial  and  accounting  procedures: 

Automated  clearinghouse  credit.  75(X) 
Merchandise  remaining  at  place  of  arrival  or 
unlading  beyond  lay  order  period;  general 
order;  penalties  for  failure  to  notify  Customs; 
correction,  6801.  15302 
Merchandise,  special  classes: 
Byzantine  ecclesiastical  and  ritual  ethnological 
material  from  Cyprus;  import  restrictions. 
17529 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Fort  Myers,  FL;  port  of  entry,  7501 
Organization,  functions,  and  authority  delegations: 
Organizational  structure;  technical  corrections, 
13673 
Recordkeeping,  inspection,  search,  and  seizure: 
Plastic  explosives;  mandatory  seizure.  1 1 22 
Trademarks,  tradenames,  and  copynghts: 
Gray  market  imports  and  other  trademarked 

goods.  9058 
Technical  amendment,  1 1 376 
Vessels  in  foreign  and  domestic  trades: 
Nations  entitled  to  special  tonnage  tax 
exemptions;  list — 
Brazil:  addition,  15301 

PROPOSED  RULES 

Automated  Export  System: 
Shipper's  export  declarations  and  outbound 
vessel  manifest  information:  electronic 
transmission;  cross  reference  to  Census 
Bureau  regulations,  7422 
Customs  bonded  warehouses: 

Inventory  reports  filing.  16868 
Customs  brokers: 

Licensing  and  conduct.  22726,  34748 
Financial  and  accounting  procedures: 

Duties,  taxes,  interest,  and  fees;  expanded 
methods  of  payment.  13141 
Foreign  trade  zones;  weekly  entry  procedure: 
withdrawn,  13142 
Correction.  15873 
Vessels  in  foreign  and  domestic  trades: 
Foreign  repairs  to  U.S.  vessels,  19508.  29975 
Vessel  equipment  temporarily  landed  for  repair. 
13370 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comnient  request.  1 1992. 
11993,  11994.  12830,  12831,  12832, 
•   12833.  12834,  12835,  14045.  14046, 
14047,  14048,  18654,  18655.  18656. 
18657,30565,  30566,30567 
Automation  program  test: 
Electronic  cargo  declarations,  28870 
Electronic  processing  of  quota-class  apparel 
merchandise,  14499 
Commercial  gauger 
Approval — 
Accutest  Services  Inc.,  9216 
Conrnwdity  Control  Services  Inc..  9217 
Oil  Inspections  USA,  Inc.,  9216 
Revocation — 
Bergeron,  Ray  A.  9217 
Unimar.  Inc.  International,  32304 
Commercial  laboratory  accreditations: 
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II 


Customs 

Approval — 
Chemical  &  Petroteum  Inspections.  Inc., 
33547 
Revocation — 
Unimar,  In 
Customhouse 
suspension, 
C.G.  Staff  C 
Pcrroncino,  J 


International.  32304 
ker  license  cancellation, 
jetc: 

.  et  al.,  24449 
I  S.  etal..  11531 
Trevilcock.  Cleopatra  D.,  et  al.,  1 1532 
Trimodal  Inteitiational,  Inc..  23161 
World  Freight  Forwarders.  Inc..  et  al..  23161 
Customs  bonds: 
Authorized  facsimile  signatures  and  seals: 
approval  lo  use.  924.  9217 
Drawback;  specilic  manufacturing  rulings  and 
general  manufacturing  notices  of 
acknowledgiient,  2274 
Generalized  System  of  Preferences: 

Procedures  in  ^ase  of  expiration,  34847 
IRS  interest  rates  j  used  in  calculating  interest  on 
overdue  acci^unts  and  refunds.  7692,  23162 
Meetings: 

International  T^le  Prototype;  expansion;  public 
briefmg,  li9583 
Privacy  Act; 

Systems  of  rec^ds,  1 4500 
Reports  and  guidance  documents;  availability,  etc.: 
General  order  ifierchandise.  etc.;  damages  and 
penalties  f^r  failure  to  provide 
notificatio^,  take  possession,  etc.,  14790 
Tariff  rate  quotas^ 
Tuna  fish,  15810 
Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entitiesi  violating  textile  transshipment 
and  counti^  of  origin  rules;  list.  16781 
Y2K  compliance  »nnouncement,  3586 


Defense  Com 


U-act  Audit  Agency 


NOTICES 

Privacy  Act 

Systems  of  recids,  26947 
Senior  Executive  i  iervice: 

Performance  Review  Boards;  membership, 
34225 


Defense  Depai 


See  Air  Force  Dep 
See  Army  Oeparti^nt 
See  Defense  Contact  Audit  Agency 
See  Defense  Inforfiation  Systems  Agency 
See  Defense  Logi^ics  Agency 
See  Engineers  Corps 
See  Navy  Depaitnient 

See  Uniformed  Services  University  of  the  Health 
Sciences 

RULES  I 

Acquisition  regulations: 
Antiterrorism  tr^ning,  24529 
Buy  American  clauses;  applicability  to 

simplified  Requisitions,  24528 
Congressional  Medal  of  Honor.  31732 
Contract  actions! for  leased  equipment,  31732 
Contract  financi$g;  flexible  progress  payments 

method.  87l  l 
Contracts  crossing  fiscal  years.  28109 
Cost  accounting  jstandards  administration 

requirements;  deviations,  8726 
DOD  contractor^;  supplies  and  services  order 

form;  instr4:tions  update,  2600 
Independent  research  and  development  and  bid 

and  propos4l  costs  for  1996  FY  and 

beyond,  87i9 
Para-aramid  fibei^  and  yams.  2599,  24528 
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People's  Republic  of  China.  8727 
Persons  convicted  of  fiaud  or  other  defense- 
contract-related  felonies;  employment 
prohibition.  14397 
Correction.  32305 
Purchases  through  other  agencies.  14399 
Simplified  acquisition  procedures.  2595 
Singapore  accession  to  Worid  Trade 

Organization  government  procurement 
agreement.  8730 
Single  process  initiative.  1 4398 

Correction,  28875 
Specifications  and  standards  requisition,  8727 
Television-audio  suppoit  activity,  8726 
Work  stoppage  reports;  DD  Form  1507  use 
eliminated,  28109 
Armed  Forces  vessels;  uniform  national  discharge 

standards,  25126 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Corporate  service  providers;  provider 
certification  requirements,  1 1765 
Individual  case  management,  7084 
TRICARE  Prime  enrollment  procedures,  1 39 1 2 
Federal  Acquisition  Regulation  (FAR): 
Brand  name  item  descriptions  use,  32741 
Brooks  Act  application,  32746 
Compensation  for  senior  executives,  10547 
Competition  under  multiple  award  task  and 

delivery  order  contracts,  32746 
Electronic  funds  transfer,  10538,  18828 
Executive  Order  1 2933,  nondisplacement  of 
qualified  workers  under  ceruin  contracts, 
10545 
Historically  underutilized  business  zone 
(HUBZone)  empowerment  contracting 
program;  correction,  31% 
Information  technology  acquisition  restrictions, 

32747 
Introduction,  10530,  32740 
Manufacturing  Technology  Program,  18829 
Recruitment  costs  priiKiple,  10547 
Restructuring  savings  repricing  clause,  18827 
Review  of  FAR  represenutions.  10531 

Correction,  30103 
SBA's  8(a)  Business  Development  Program, 

32742 
Small  entity  compliance  guide,  10552,  32749 
Taxpayer  identification  numbers,  32741 
Technical  amendments,  10548,  32748 
Variation  in  quantity.  10538 
Very  small  business  concerns,  10535 
Waiver  of  cost  or  pricing  data  for  subcontracts, 
10544 
Freedom  of  Information  Act;  implementation, 

1130 
Privacy  Act;  implementation.  22784 

Correction.  27693 
Sexually  explicit  material;  sale  or  rental  on  DOD 

property;  resuictions,  6218 
Vocational  rehabilitation  and  education: 
Reservists'  education — 
Montgomery  GI  Bill-Selected  Reserve;  rates 
payable  increase.  26297 
Veterans  education — 
Educational  assistance  and  benefits;  claims 
and  effective  dates.  23769 

PROPOSED  RULES 

Acquisition  regulations: 
Cargo  preference-subcontracts  for  commercial 

items.  33238 
Contract  financing  payments;  distribution; 

withdrawn.  33239 
Foreign  military  sales  customer  observation  of 

negotiations.  22825 
Overseas  use  of  purchase  card,  28134 


Security  responsibilities;  oral  attestation,  14424 
Taxpayer  identification  numbers  and 

commercial  and  government  entity  codes, 

2617 
Uniform  procurement  instniment  identification, 

22822 
Weighted  guidelines  and  performance-based 

payments,  23814 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Double  coverage  policy,  3245 1 
Federal  Acquisition  Regulation  (FAR): 
Business  class  airfare;  withdrawn,  3380 
Clean  air  and  water  pollution  control,  26264 
Conforming  late  offer  treatment.  4248 
Contractor  liability  for  loss  of  and/or  damages 

to  household  goods,  7736 
Cost  accounting  standards  post-award 

notification,  3786 
Government  property:  meeting,  23982 
Interest  and  other  financial  costs,  4760 
Nondisplacement  of  qualified  workers,  32738 
Option  clause  consistency,  3618 
Progress  payments  and  related  finaiKing 

policies,  6758 
Relocation  costs,  28330 
Review  of  award  fee  determinations,  24472 
Semi-annual  agenda,  22226 
Travel  costs.  27654 
Freedom  of  Information  Act;  implementation: 
Defense  Information  Systems  Agency  and 

Office  of  Manager.  National 

Communications  System.  28773 
Semi-annual  agenda.  21 132 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  9982, 
13407,  13549,  14216.  14887.  17350. 
18885.  27623.  27760.  27%8.  31825 
Submission  for  0MB  review;  comment  request, 
4075.  5265.  8799.  9983.  13550,  13781, 
15352.  15353.  16711.  18404.  23609. 
24592.  25480.  26947.  299%.  31826. 
31827,32027.32216,34783 
Arms  sales  notification;  transmittal  letter,  etc., 
15149,  16424,  16938,  16942.  20268.  24593. 
25295.  29275.  31828.  31833,  34218,  34784 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Cancer  treatment  clinical  trials  demonstration 

project;  expansion.  3Q490 
TRICARE  program — 
Eligibility  extension  for  individuals  entitled 
to  Medicare  but  who  have  not  purchased 
Part  B.  28162 
Courts-Martial  Manual:  amendments.  27761 
DOD  Dependent  Schools.  SHAPE  International 
School,  and  Brussels  American  School; 
tuition  waivers,  9478 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  6052. 
6053,  6054,  6055,  6056,  6634.  6635. 
9132.  18604.  24598.  26366.  26367. 
26368 
Submission  for  0MB  review;  comment 
request.  17%,  6057.  6058.  6059.  6060, 
7169.  11445.  11446.  11447.  11448. 
11449.  11847,  13006.  13550.  18604. 
18605.  18606.  18607.  18913,  18914, 
19340,  23610,  30323 
Freedom  of  Information  Act;  implementation, 

25405 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ecology  and  Oceanography  of  Harmful  Algal 
Blooms  Project,  16930 
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Local  educational  agencies  program.  1 1450 
National  security  education  program; 

institutional  grants,  2475 
Meetings: 
Armed  Forces  Code  Committee,  U.S.  Court  of 

Appeals,  29281 
Ballistic  Missile  Defense  Advisory  Committee, 

4399 
Capabilities  for  Domestic  Response  to  Terrorist 

Attacks  Involving  Weapons  of  Mass 

Destruction  Advisory  Panel,  30491 
Defense  Acquisition  University  Board  of 

Visitors,  7632,  25299 
Defense  Intelligence  Agency  Science  and 

Technology  Advisory  Board,  2475,  5266, 

9983,  10996,  15956,  18405,  27763,  32028 
Defense  Partnership  Council.  3685,  19340 
Defense  Policy  Board  Advisory  Committee. 

3686.  13007.31838 
Defense  Retirement  Board  of  Actuaries.  29281 
Dependents'  Education  Advisory  CouiKil, 

24598 
Domestic  Advisory  Panel  on  Early  Intervention 

and  Education  for  Infants.  Toddlers, 

Preschool  Children,  and  Children  with 

Disabilities,  13551 
Education  Benefits  Board  of  Actuaries,  29281 
Electron  Devices  Advisory  Group,  1 1451. 

1 1452.  20279,  20280,  31838,  31839 
Gulf  War  chemical  and  biological  incidents 

investigations;  special  oversight  board, 

9983,  29997,  32028 
Historical  Records  Declassification  Advisory 

Panel,  10125 
Military  Justice  Joint  Service  Committee,  31839 
Military  Personnel  Testing  Advisory  Committee, 

7170 
National  Security  Education  Board,  23610 
National  Security  Education  Board  Group  of 

Advisors,  17350 
National  Security  Senior  Advisory  Board, 

14888.  15732.  34224 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  2475 
Overseas  Dependents'  Schools  National 

Advisory  Panel.  13972 
President's  Information  Technology  Advisory 

Committee.  3686 
President's  Security  Policy  Advisory  Board. 

8333.  33066 
Scientific  Advisory  Board,  6327.  24599.  27763 
Threat  Reduction  Advisory  Committee.  13007. 

13551.32217 
U.S.  Strategic  Command  Strategic  Advisory 

Group,  8333 
Wage  Committee,  3069,  7632,  13551,  25480, 

31839 
Women  in  Services  Advisory  Committee,  4075, 

10996 
Privacy  Act: 
Systems  of  records,  1005,  7632,  17627,  17629, 

17634,22837,25299,29281 
Senior  Executive  Service: 
Performance  Review  Board:  membership, 

18405,  34789 
Small  disadvanuged  businesses;  price  evaluation 

adjustment;  one-year  suspension,  4847 
Travel  per  diem  rates,  civilian  personnel;  changes. 
10125.  16712.  18075.  19340,  24599.  31840 

Defense  Information  Systems  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  30966 

Defense  Logistics  Agency 

RULES 

Defense  contracting: 


Wildfire  Suppression  Aircraft  Transfer  Act  of 
19%;  implementation.  29227 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Procurement  technical  assistaiKe  centers,  5266, 
•13176 
Privacy  Act: 
Computer  matching  programs,  3687,  5641 , 

13974,  16430,  29006 
Systems  of  records,  1 7642,  246 1 6,  253 1 0. 
27238,  29008,  29285.  29289.  30494 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
26953 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule.  31  lis 

NOTICES 

Meetings;  Sunshine  Act,  23824 

Delaware  River  Basin  Commission 

PROPOSED  RULES 

Ground  water  protected  area  in  Pennsylvania: 
New  withdrawals;  protected  area  permits,  1763 

NOTICES 

Hearings.  8335.  19750 

Meeungs  and  hearings.  3069.  10280.  32217 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Modafmil;  placement  into  Schedule  IV,  4050 

PROPOSED  RULES 

Records,  reports,  and  exports  of  listed  chemicals: 
Chemical  mixtures  that  contain  regulated 
chemicals.  7144 
Schedules  of  controlled  substances: 
Ketamine;  placement  into  Schedule  III.  1 7299 

Withdrawn.  17298 
Zalepon;  placement  into  Schedule  IV.  24094 
Correction.  25405 

NOTICES 

Comprehensive  Methamphetamine  Control  Act  of 
19%;  implenientation  : 
Chemicals,  prtxlucts.  materials,  and  equipment 
used  in  production  of  controlled  substances 
or  listed  chemicals;  special  surveillance  list. 
25910 
Schedules  of  controlled  substances;  production 
quotas: 
Schedules  I  and  II — 
1999  aggregate.  29358 
Applications,  hearings,  determinations,  etc.: 
Akom  Manufacturing  Inc..  5677 
Alfa  Chemical.  31289 
Ansys  Diagnostics.  Inc..  15803 
Applied  Science  Labs.  3718.  34825 
Arenol  Corp..  30358 
B.I.  Chemicals.  Inc..  24677 
Bill  Lloyd  Drug.  1823 
Bonds  Discount  Pharmacy.  25906 
Burt,  Joseph  M.,  M.D..  25907 
Cadiz  Thrift-T  Drug.  Inc..  15803 
Cauldron  Process  Chemistry.  181.  24678 
Celgene  Corp..  6681 
Chattem  Chemicals.  Inc..  30359.  31295 
Chcsmut.  Wendell  L..  M.D..  5313 
Chiragcne.  Inc.,  6913,  10724,  34825 
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Church  of  the  Living  Tree,  18056 

Conway,  Jimmy  H..  Jr..  M.D..  32271 

Daniel  Family  FTtarmacy.  5314 

Dietz.  Michael  W..  D.D.S..  15805 

Dupont  Pharmaceuticals,  24678 

Eli-Elsohly  Laboratories.  Inc..  29358 

Ethical  Nuuitionals.  LLC.  18056 

Fon  Dodge  Laboratories.  34680 

Punches.  Anthony  D..  14267 

Ganes  Chemicals.  Inc..  10724 

Glaxo  Welcome  Inc..  6681 

Goltz.  Jeffrey  I..  M.D.,  33516 

Guilford  Pharmaceuticals,  Inc.,  181 

Hahl.  Saihb  S..  M.D..  33319 

Harrison.  John  Robert.  M.D..  33516 

High  Standard  Products.  18057 

Hill.  Uwrence  C.  M.D..  30060 

Hoffmann-LaRoche.  Inc..  5677 

Irix  Pharmaceuticals.  Inc.,  15807 

Isotec.  Inc..  6681.25073 

Johnson  Matthey.  Inc..  5678.  15807.  17415. 

34681 
Knoll  Pharmaceutical  Co.,  181,  15808 
Leslie.  Robert  A..  M.D..  25908 
Lilly  defCaribe.  Inc..  15808.  34681 
Lipomed.  Inc..  17416 

Lonza  Riverside.  6682,  9541.  28213,  34681 
Los  Angeles  Cannabis  Resources  Center,  Inc., 

31295 
Mallinckrodt  Chemical,  Inc..  6682.  15808, 

22645.23114,  34682 
Medeva  Pharmaceuticals  CA.  Inc.,  5678,  9541 
Melgarejo.  Pablo  E..  M.D..  30063 
Neil  Uboratories.  Inc..  30063 
Noramco,  Inc..  28214 
Noramco  of  Delaware.  Inc..  15809.  24679 
Novanis  Pharmaceuticals  Corp..  5678.  9542. 

34682 
Nycomed.  Inc.,  15809 
Orpharm.  Inc..  5679.  24679 
Pettigrew  Rexall  Drugs.  8855 
Pharmacia  &  Upjohn  Co..  6682 
F*ierson,  Jacqueline  Lee,  et  al..  14269 
Pine.  Michael  J..  D.D.S.,  33318 
Prior,  William  Franklin,  Jr.,  M.D..  15806 
PRODIM.  15809 

Radian  International  LLC,  10725,  30359,  34825 
Reaves,  Leonard  E.,  III.  M.D..  17416.  19552 
Research  Biochemicals.  Inc.,  LP.,  5679.  28214 
Research  Triangle  Institute.  28214.  28215 
Roberts  Laboratories.  Iik.,  17417 
Roxane  Laboratories,  Inc.,  15810 
Saculla.  Francois  J..  M.D..  14769 
Saxton.  Paul  W..  DO..  25073 
Shohayeb,  Ahmed  A.,  M.D.,  33321 
Sigma  Aldrich  Research  Biochemicals.  Inc.. 

10725,  25080 
Sigma  Chemical  Co..  28215 
Stepan  Co..  22645.  22646.  34682 
Taro  Pharmaceuticals  U.S.A.,  Inc.,  1 58 II 
Thomas.  George.  PA-C.  1581 1 
Wildlife  Laboratories.  Inc..  182.  17417 
Yi  Heng  Enterprises  Development  Co.  et  al., 

2234 

Economic  Analysis  Bureau 

RULES 

International  services  surveys: 
Foreign  direct  investmenu  in  U.S. — 
BE- 15;  annual  survey;  exemption  level, 

10387 

PROPOSED  RULES 

Iniemational  services  surveys: 
Foreign  direct  investments  in  U.S. — 
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Economic 

Annual  surv  :y;  exemption  levels,  2454 

Economic  Development 
Administration 

RULES  : 

Economic  Develo  pment  Reform  Act  of  1998; 
ImplementatiDn:,  5348 
Disaster  grant  ute  eligibility  requirements, 
32974 

NOTICES 

Grants  and  coopeiative  agreements;  availability, 
etc.: 
Alaskan  salmor  fishing  industry;  trade 

adjustment  assistance.  7054 
Disaster  recovefy  activities;  economic 

development  assistance  program,  7050 
Economic  development  assistance  programs; 

unemployiient  <tnd  underemployment  in 

economically  depressed  areas,  etc.,  9222, 

19250 
National  technidal  assistance  and  research  and 

evaluation.J29l94 
National  Technfcal  Assistance  Projects,  23978 
Trade  adjustment  Assistance  eligibility 
determination!  petitions: 
Art-Craft  Optical  Co.,  Inc..  e«  al.,  28157 
Chicago  Dial  ln«licator  Co.  et  al.,  33048 
Electro-Chcm  Eiching  Co.,  Inc.,  et  al.,  5022 
Novtex,  Inc.,  el  »l.,  14858 
P.C.  Boards,  Inc.,  et  al.,  1 1437 
Pikes  Peak  Gre^ihouses,  Inc.,  et  al., 

Economic  Res^rch  Service 

NOTICES 


Agency  informatio  i 
Proposed  collecjon: 
24130 


22597 


collection  activities: 
;  comment  request.  2168, 


Economics  an4  Statistics 
Administitation 

NOTICES 

Committees;  establ  shment. 


renewal,  termination. 
Census  Advisory  Committee, 


isoty  Committee,  4840,  28 1 58 
Committees,  9126 


etc.: 

Secretary's  2000 

25274 

Meetings: 

2000  Census  Adi 

Census  Advisory 

Education  Department 

RULES  I 

Postsecondary  education: 
Federal  family  e<  ucation  loan  programs; 
corrections  s  nd  technical  amendments, 
18974 
Gaining  Early  Ai  rareness  and  Readiness  for 

Undergraduate  Programs,  10184 
Graduate  assistan  x  in  areas  of  national  need, 

13486 
International  Edu  ration  Programs,  7738 
Jacob  K.  Javits  fdlowship  program,  3198 
William  D.  Ford  Federal  direct  loan  program, 
29182 
Privacy  Act;  imple4cnution,  31066 
Special  education  aid  rehabilitative  services: 
Children  with  di&ibilities,  and  infants  and 

toddlers  witi  disabilities  early  intervention 
program;  ass  stance  for  States,  24862 
State  assistance  f(  r  education  of  children  with 
disabilities  p  ogram  and  early  intervention 
program  for  infants  and  toddlers  with 
disabilities,  12406 
Correction.  34C48 

PROPOSED  Runs 

Family  educational  i  ights  and  privacy 
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Amendments,  29532 
Postsecondary  education: 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs — 
Negotiated  rulemaking  committee; 
esublishment,  35105 
Secretary's  recognition  of  accrediting  agencies, 

34466 
Teacher  quality  enhancement  grants  program. 

27404 
William  D.  Ford  Federal  Direct  Loan  Program, 
32358 
Semi-annual  agenda,  21 166 
Special  education  and  rehabilitative  services: 
Infants  and  toddlers  with  disabilities  early 
intervention  program;  advice  and 
recommendations  request,  1 2674 
State-administered  programs;  charter  schools 
ftmding,  27152 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  484, 
2199,  3286,  3287,  5267.  6636,  6637,  6882, 
7171.  7633,  8550,  8551,  9134,  9481,  9482, 
10452,  11454,  12292,  13007.  13008. 
13176,  13177.  13413.  13788,  13976, 
14306,  15153,  15354,  15355,  15733. 
16431,  17149,  18608,  19751,23285. 
24139.  26738.  27764.  27%9.  28164, 
28165,  28454,  29852,  29998,  30502. 
32218.  32219.33275.34636 
Submission  for  0MB  review;  comment  request, 
484.  1181.  1605,  17%,  4077.  4641.  5037. 
5038.  6062.  7172.  7634.  7862.  7863,  8551, 
9134,  9322,  9483,  10131,  10281,  10652. 
10997,  12293,  13976,  15356,  15734, 
19982,  22853,  23286,  24627,  25027, 
25876.  26953.  28454.  29998,  30324, 
30503,  31 199,  32029,  33275.  33473.  34637 
Approved  ability-to-benefit  tests  and  passing 
scores;  expansion  for  students  with 
disabilities.  24246 
Committees;  establishment,  renewal,  termination, 
etc.: 
Institutional  Quality  and  Integrity  National 

Advisory  Committee,  28810.  30103 
National  Commission  on  Mathematics  and 

Science  Teaching  for  21st  Century.  13977 
National  Institute  on  Disability  and 

Rehabilitation  Research  standing  panels; 
peer  reviewers,  22950 
National  Research  Centers,  10076 
Web-Based  Education  Commission,  4849 
Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act — 
Waivers,  31199 
Grantback  arrangements;  award  of  funds: 

Connecticut,  27969 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bilingual  education  and  minority  languages 
affairs — 
Bilingual  training  for  all  teachers,  15094, 

18005 
Career  ladder  program,  4214 
Comprehensive  school  program,  238 
Field- Initiated  Research  Program.  19410 
Program  development  and  implementation 

program,  270 
Program  enhancement  projects,  298 
State  grant  program,  8448 
Systemwide  improvement  program,  206 
Teachers,  administrators,  and  other 
educational  personnel;  professional 
development  program,  4180 
Centers  for  independent  living  program,  10131 


Community  Technology  Centers  Program, 
19519.  22954 

Educational  research  and  improvement — 
National  Research  Institutes'  Field-Initiated 
Studies  Research  Program,  10652 
Elementary  and  secondary  education — 
Advanced  Placement  Incentive  Program, 
12154 

Alaska  Native  direct  grant  programs,  4078 
Even  Start  Family  Literacy  Program; 

federally  recognized  Indian  tribes  and 
tribal  organizations,  7430 
Foreign  language  assistance  program;  local 

educational  agencies,  2360 
Foreign  language  assistance  program;  State 

educational  agencies,  2387 
Native  Hawaiian  Curriculum  Development, 
Teacher  Training  and  Recruitment 
Program,  16715,  16716.  16718 
Safe  and  Drug-Free  Schools  and 

Communities  National  Programs,  18544, 
18546,  19347.  32364.  32366.  33853 
Safe  Schools/Healthy  Students  Initiative. 

15906,  15909,29010,  31684 
School  violence  prevention  and  early 

childhood  development  activities,  5839 
School  violence  prevention  programs,  27590 
Emergency  immigrant  education  program,  3492 
Even  Start  Statewide  Family  Literacy  Initiative, 

9228,  9229,  34225 
Federal  Work-Study  Programs;  waivers,  27243 
Hispanic-serving  institutions  program,  348, 

24928 
Impact  aid  program,  4400 
Indian  education  programs — 

Strengthening  Institutions  Program  et  al., 
1 1752 
Individuals  with  disabilities — 
Recreational  programs,  12802 
Training  and  information  for  parents  of 

children  wih  disabilities,  1 8548 
Various  special  education  programs,  1712 
Institute  for  International  Public  Policy 

Program,  15280 
International  Research  and  Studies  Program; 

annual  report  publication,  8336 
Jacob  K.  Javits  fellowship  program,  3200 
Magnet  schools  assistance;  innovative  programs, 
2110 

Minority  Science  and  Engineering  Improvement 

Program,  6637  - 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Disability  and  rehabilitation  research  projects. 
342,  2730,  4936,  9422,  11748,  13632. 
13637,  16528,  16532.  18992,  18995, 

23988,23993,24451,29190.29191. 
29528 

Rehabilitation  research  and  training  centers 
and  rehabilitation  engineering  research 
centers  program,  16532 
National  Research  Institutes'  field-initiated 

studies  program,  4401 
National  Resource  Centers  and  Foreign 

Language  and  Area  Studies  Fellowships 
Programs;  technical  assistance  workshop. 
6638 

Native  Hawaiian  Family-Based  Edualion 

Centers  Program,  16718 
Parental  Assistance  Program,  15608 
Postsecondary  education — 
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Alcohol  and  Other  Drug  Prevention  Models 

on  College  Campuses,  34638 
Child  Care  Access  Means  Parents  in  School 

Program,  11455,  11848 
Distance  Education  Demonstration  Program, 

5704,  6062 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs.  10190,  17351 
Graduate  Assistance  in  Areas  of  National 

Need  Program,  32487 
Higher  education  collaboration  between  U.S. 

and  European  Community.  4254 
Improvement  fund.  13009 
Learning  anytime  anywhere  partnerships. 

4026 
Leveraging  Educational  Assistance 

Parmership  Program,  7732 
Preparing  Tomorrow's  Teachers  to  Use 

Technology  Program,  14889 
Quality  higher  education  for  students  with 
disabilities;  demonstration  projects, 
10998.  13415.  13490 
Teacher  Quality  Enhancement  Programs. 

6140,  13789 
Technological  innovation  and  cooperation  for 
foreign  information  access  program. 
4178 
TRIO  Dissemination  Partnership  Program, 

27650 
Work-Colleges  Program,  13552 
Public  Charter  Schools  Program,  18887 
Public  education-equity  assistance  center 

program;  desegregation,  1 1 82 
Reading  Excellence  Program.  16574,  27244 
Special  education  and  rehabilitative  services — 
Centers  for  independent  living  program,  etc., 

2958 
Children  with  disabilities;  services  and  results 

improvement,  10352,  28674 
Disability  and  rehabilitation  research  projects, 

29529 
Individuals  with  disabilities;  various  special 

education  programs,  352 
Individuals  with  mental  or  physical 

disabilities  receiving  public  support; 
employment  opportunities.  1183,  10998 
Interpreters  for  individuals  who  are  deaf  or 
hard  of  hearing  atul  individuals  who  are 
deaf-blind;  training  program,  25140 
Parents  of  Children  with  Disabilities  Training 

and  Information  Program,  1 4556 
Traditionally  underserved  populations; 

capacity  building,  4401 
Training  and  information  for  parents  of 
children  with  disabilities  program, 
31068,31071 
Star  schools  program.  3804 
Strengthening  Institutions  Program  et  al.,  348, 

6178,24140 
Technology  Innovation  Challenge  Program, 

14223 
Undergraduate  International  Studies  and  Foreign 

Language  Program  et  al.,  7742 
Underground  Railroad  Educational  and  Cultural 

Program,  30210 
Vocational  and  adult  education — 
Nationa  Research  Centers,  27410 
Meetings: 
Education  Suiistics  Advisory  Council,  25027 
Federal  Interagency  Coordinating  Council,  5647, 

24374 
Foreign  Medical  Education  and  Accreditation 

National  Committee,  4849 
Indian  Education  National  Advisory  Council, 

10282 
Instinjtional  Quality  and  Integrity  National 
Advisory  Committee,  13415 


National  Assessment  Governing  Board.  8337, 
9323,  12156,  14224,  19140,  19752,  25028, 
30966 
National  Educational  Research  Policy  and 
Prioriues  Board,  8552,  15958,  29298 
Postsecondarv  Education  Improvement  Fund 

National"  Board,  6883,  30966 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  2476,  28455 
President's  Board  of  Advisors  on  Historically 

Black  Colleges  and  Universities,  3934 
Student  Fmancial  Assistance  Advisory 
Committee,  2200,  16432 
Postsecondary  education: 
Accrediting  agencies  and  State  approval 

agencies  for  vocational  and  nurse  education 
institutions;  national  recognition.  6882. 
30967 
Federal  Family  Education  Loan  Program, 

23287,29512,32103 
Federal  Pell  Grant,  Federal  Perkins  Loan, 
Federal  Work-Smdy,  and  Federal 
Supplemental  Education  Opporunity  Grant 
Programs.  29512.  32103 
Federal  need  analysis  methodology  for  2000-^ 
2001  award  year,  tables  updates.  29512, 
32103 
National  direct  and  Federal  Perkins  snident  loan 
programs;  directory  of  designated  low- 
income  schools;  availability — 
Teacher  cancellation  beneHts,  29526 
William  D.  Ford  Federal  Direct  Loan  Program. 
23287,29512,32103 
Privacy  Act: 

Systems  of  records,  29298.  30106 
Reports  and  guidance  documents;  availability,  etc.: 
National  Assessment  of  Educational  Progress; 
Design  2000-2010  and  voluntary  National 
testing  in  4ih  grade  reading  and  8th  grade 
mathematics.  25720 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  panel  decisions,  7635,  9984, 
32030,32031,32219,  32220 
Individuals  with  Disabilities  Education  Act 
(IDEA)— 
Correspondence;  quarterly  list.  6768 
State  educational  agencies;  submission  of 

expenditure  and  revenue  data,  etc.,  4642 
Vocational  and  adult  education: 
Carl  D.  Perkins  Vocational  and  Technical 

Education  Act  et  al.;  implementation.  7985 
Workforce  Investment  Act;  implementation, 
7984 

Electronic  Commerce  Advisory 
Commission 

NCnCES 

Meetings.  30958 

Employment  and  Training 
Administration 

RULES 

Aliens: 
Nonimmigrant  agricultural  workers;  temporary 
employment;  labor  certification  process; 
administrative  measures  to  improve 
program  performaiKe.  34958 
Workforce  Investment  Act;  implenientation: 
Job  training  system  reform.  1 8662 

PROPOSED  RULES 

Nonimmigrants  on  H-IB  visas  employed  in 

specialty  occupations  and  as  fashion  models; 


labor  condition  applications  and  employer 
requirements.  628 
Wage  recordkeeping  requirements.  5725 

NOTICES 

Adjustment  assistance: 
84  Mining  Co.  et  al..  6914 
Action  West,  6915 

Advanced  .Energy  Industries.  Inc..  25367 
Agip  Petroleum  Co.,  10323 
Ainge  Enterprises,  Inc.,  15172 
American  Cabinetry,  35 1 86 
American  Fracmaster.  27297 
American  Smelting  &  Refinery  Co..  16755 
Amoco  et  al..  16755 
Amphenol  Corp.  et  al..  3718 
Anitec  Image  Corp..  3722 
ARCO  Exploration  &  Production  Technology, 

24417.  33523 
ASM  America,  Inc.,  et  al.,  15173 
Auburn  Sportswear  Co.  et  al..  2677 
Baker  Atlas.  29890 
Baker  Atlas  et  al.,  8126 
Baker  Hughes  Inteq.  24417.  29891 
Baker  Oil  Tools.  10323.  231 15 
Baroid  Drilling  Fluids,  24418 
Becton  Dickinson,  10323 
Bernstein  &  Sons  Shirt  Corp..  32274 
Bethlehem  Steel  Corp..  8127 
BJ  Services.  6915 
BJ  Services  Co.,  USA,  6915 
BJ  Se!\'ices,  Inc..  6915 
Boeing  Co..  16755 

Boston  Precision  Parts  Co.  et  al.,  27810 
BP/ Amoco,  et  al..  24418 
Braebum  Alloy  Steel.  Inc..  25367 
Branch  Cheese,  Suputo  Cheese  USA,  32277 
Breed  Tech/Morton  Bendix  et  al..  25367 
Buckeye  Inc..  15174.  23115,  28525 
Buster  Brown  Apparel.  Inc.,  231 15.  25368 
Camp-Hill  Corp..  29891 
Camp  Sports.  Inc..  et  al..  10323 
Camptown  Togs.  Inc..  3719 
Capco,  Inc..  28526 
Capco.  Inc..  et  al..  16756 
Cascade  Steel  Rolling  Mills,  Inc.,  15174 
Caza  Drilling.  Inc..  3719,  15174 
Celanese  Acetate.  13037 
Clover  Trimmings.  Inc..  et  al..  29892 
Coach  Leatherware  Corp..  29892 
Coastal  Management  Corp..  10024 
Computalog  U.S.A..  Inc..  231 16 
Compuialog  Wireline  Services.  9356 
Consolidated  Coal  Co..  33523 
Cooper  Cameron  Corp..  1 240 
CTS  of  Bentonville.  6915 
Dan  River.  Inc.,  6916 
Dawson  Production,  33523 
Donnkenny  Apparel.  Inc.,  4713,  16482 
Double  EE  Service,  Inc.,  231 16 
Dresser  Oil  Tools.  1239.  34682 
Dupont  Corp.  et  al.,  9353 
E.I.  DuPont  de  Nemours  Performance  Coatings. 

34683 
Electronic  Components  &  Systems,  Inc.,  8128 
Emhart  Glass  Machinery,  27297 
Emhart  Glass  Machinery,  et  al..  27297 
Equity  Oil  Co..  16757 
Exolon-ESK  Co..  24418 
F&R  Fashions  et  al..  28526 
F.W.A.-J.S.M.  Drilling  Co..  13037 
Fashionland.  Inc..  25369 
FCI  Electronics.  13037 
Fellowes  Manufacturing  Co..  32275 
FirstMiss  Steel.  Inc..  22650.  2781? 
Florida  Coast  Paper  Co..  L.L.C.,  33524 
Forstmann  &  Co.,  Inc.,  3720 
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Gulf  Sutes 
H.M.C.  Hashi 
Hallibunon 
Harsco  Corp.] 


Houston  Atlai 
Huber  Lace 
Hudson  ICS. 
I  EC  Edinburg 
Inland  Prodi 


Fniit  of  the  ^om,  9356 
Garden  Statej  Tannery  et  al.,  2678 
GE  Lighung,  6916 
General  Eleciric  Co.,  231 16 
Geneva  Steel.  6916.  15174.  15175 
Gerbcr  Chilttenswear  et  al..  33524 
Gcsco  International.  10324 
GL&V/Blacl«  Clawson-Kenncdy.  8128 
Gould  Electr<)nics.  Inc..  32894 
Great  Northe^  Paper.  17015 
Guilford  Fib*s.  Inc..  24419.  32275 
Guilford  Milt.  Iik..  24419.  25369 
el.  Inc..  16483 
bns  Coat,  Inc..  28527 
ncrgy  Services,  13038 
[4714 

Hecken  Multkerv,  15175 
Herald  Handbag  Manufacturing  Co.,  10324 
Hooper  Trxjcl^ng  Co..  6917 
,  Inc..  10324 
;  Embroidery  Inc..  4714 
16757 

13038 
iion  Co.  et  aJ..  9357 
Inland  Resouites,  9357 
International  faper  Corp..  27813 
International  i'irc  Group,  32275 
Ithaca  Industries,  Inc.,  32894 
John  Deere  Consumer  Products,  4714 
Johnson  &  Jolnson  Medical,  Inc.,  231 16 
JRF  Enterprises,  1239 
KCS  Resourc^,  Inc.,  et  al..  34683 
Kelt  wood  Co.]  15175 
Kelly  Springfield  Tire  et  al.,  15175 
Kentucky  Apparel  LLP,  15177 
Kevlaur  Industries.  Inc..  1239 
Key  Energy  Drilling.  Inc..  27299 
Key  Energy  Slices,  Inc.,  24419 
Knoedler  Manufacturers.  Inc..  1 0325 
Kopfman  &  NlcGinnis.  Inc..  et  al..  8128 
Koppel  Steel  (|orp..  13038 
Inc..  2679 
I  Cement.  25369 
purees  International.  34684 
I  Co..  16483 
■Co.  etal..  23117 
Louisiana  Pacific  et  al..  17016  ^ 

Lucas  Varity.  Nonh  American  Light  Vehicle 

Bralung  sistems.  3722 
Lucia,  Inc..  27199 
LUMEX  Maniiracturing.  13039 
Mademoiselle  knitwear.  29892 
Martin- DeckerTTotco.  9357 
Mayflower  Ma^iufacturing  Co.,  29893 
McCulloch  Coi)..  3720 


L&S  Dress  Co 
Lehigh  Ponla 
Lightning  Res 
Lone  Star  Si 
Longview  Fib 


Meridian  Dyed 
Miller  Brothers 
Milton  Bradley 


Nu-Tek  Foods. 
Oldham  Saw  C( 


Otnimex  Energ) ,  Inc.,  32895 
Oryx  Energy  C( .,  9358 


OXY  USA,  Inc 
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Yam  Group,  15177 
Indutries.  Inc.,  25370 
Wood  Products,  10325 


Mitchell  ManuUcturing  Group,  13037,  15172 

Mitel,  Inc.,  et  a  ..  23117 

MKE  Quantum  Components.  34684,  34685 

Modular  Sweau  t.  Inc..  29893 

Morris  Button  Co.  et  al..  35183 

Motorola  Ccrariic  Products.  16757,  32275 

Motorola  Inc.. ;  31 18 

Nabors  Drilling  USA,  Inc.,  13039,  16484 

National  Fruit  F  roducts  Co.,  Inc.,  9357,  22650 

National  Oil  well,  16757,  231 18 

NCC  Industries,  Inc..  9358 

North  Americar  Refract,  et  al..  10325 


Jic.  1239 
9358 


29893 


Papillon  Ribbor  &  Bow  Co.,  8129 


Paramount  Headwear,  Inc.,  et  al.,  3720 

Parsons  Pine  Products,  10326 

Patterson  Drilling  Co.,  231 18 

Paxar  Woven  Ubel,  13039,  25370 

Perfection  Pad  Co.,  Inc.,  32895 

Perry  &  Perry.  Inc..  32276 

Phillips- Van  Heusen  Corp..  16484 

Pillsbury  Co.,  16484 

Pittsburgh  Coming  Corp.,  27813 

Pluma,  Inc.,  8129,  22650,  25370 

Pool  Co.,  15177 

Quebecor  Printing  Federated,  Inc.,  et  al.,  15178 

Quickie  Manufacturing  Corp.  et  al.,  1241 

R&M  Energy  Systems  et  al.,  33525 

Rainbow  Piece  Dye,  33526 

Rainier  West  Sportswear  et  al.,  29888 

Ralston  Purina,  17017 

Rayonier,  Inc.,  4715 

Rockwell  Semiconductor  Systems-Colorado 

Springs,  Inc.,  8 1 30 
Rocky  Mount  Instruments,  Inc..  et  al.,  471 1 
Salant  Corp..  25370 
Schlumberger  Oilfield  Services,  15178 
Schlumberger  Technology  Corp.,  231 19 
Shape  Global,  24419 
Siemens  Energy  &  Automation,  24420 
Simpson  Pasadena  Paper  Co.,  15178 
Simpson  Pasadena  Paper  Co.  et  al.,  22646 
Snyder  Oil  Corp.,  34685 
Southwest  Fashion,  Inc..  15178 
Sperry-Sun  Drilling  Services  et  al.,  34685 
Stanley  Fastening  Systems,  15179 
Texaco  Exploration  &  Producing,  Inc.,  16757 
Texas  Boot  Co.,  et  al.,  27299 
Thomas  &  Bens  Co.  et  al.,  13039 
Timken  Co.  et  al..  1 70 1 7 
Titan  Oil,  Inc.,  33526 
TMB/Shrap  Drilling,  Inc.,  27300 
Tony  Lama  Boot  Co.,  32276 
Topco.  Inc.,  27300 
Topps  Safety  Apparel,  1240 
TRW/BDM-Petroleum  Technologies,  6917 
Tube  City.  Inc.,  et  al..  16752 
Twinstar  Semiconductor,  17019 
Union  Pacific  Fuels.  Inc.,  et  al..  24420 
United  Technologies  Automotive.  15171 
Valve  Sales  Co..  Inc.,  28527 
VF  Knitwear,  Inc.,  15179 
Voest-Alpine  Services  &  Technologies  Corp., 

6917 

Vogue  Originals,  13040 
Washington  Veneer.  29893 
Weinman  Pump  &  Supply  Co.,  et  al.,  25371 
Wendt  Corp.,  32276 

Westark  Garment  Manufacturing,  1 240,  9359 
Willamette  Industries  et  al.,  2679 
William  Carter  Co..  13040.  29894 
Wilson  Supply  et  al..  24420 
Wood  Group  Pressure  Conuol,  231 19 
Wyeth-Ayerst  Laboratories.  32895 
Zenith  Electronics  Corp..  2265 1 
Agency  information  collection  activities: 
Proposed  collection;  conunent  request.  8130. 
15179.  16485,  18936,  23872,  27814, 
28216.  29361.  29894,  31318,  31647.  31877 
Alien  temporary  employment  labor  certification 
process: 
Agriculnire  and  logging;  adverse  effect  wage 
rates,  meal  charges,  and  maximum  travel 
subsistence  reimbursement,  6689 
Committees;  esublishment,  renewal,  termination, 
etc.: 
Registered  Apprenticeship  Federal  Committee 
3572,  4473 
Environmental  statements;  availability,  etc.: 
Jacksonville,  FL;  Job  Corps  Center,  17685 


Federal-Sute  unemployment  compensation 
program: 
Extended  benefit  periods;  changes,  19389 
Unemployment  insurance  program  letters — 
Federal  unemployment  insurance  law 
interpreution,  6691 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Female  apprentices  in  nontraditional 

occupations;  demonstration  projects,  12354 
Job  Training  Partnership  Act — 
Allotments  and  Wagner-Peyser  Act 

preliminary  planning  esutimates  for 
Sutes.  7909 
Contextual  Learning  Demonstration  Program, 

15819 
Migrant  and  Seasonal  Farmworker  Programs, 

15991,27390 
Title  III  dislocated  workers;  employment  and 
training  assistance  programs;  State 
allotments,  13819 
Onestop  career  system;  local  job  vacancy 

surveys,  3975 
Postsecondaiy  education — 
School-to-work  opportunities  partnerships; 
State  and  local  systems,  8131 
Quality  Child  Care  Initiative,  12362 
School-to- Work  systems,  34271 
Welfare-to-Work  Program,  4010,  31019 

Census  2000  Employment  Project,  26440 
Youth  Opportunities  Inititive,  2%72 
Job  Training  Partnership  Act 
Targeted  jobs  tax  credit  program — 
Lower  living  standard  income  level; 

economically  disadvantaged,  defmition, 
26452 
Meetings: 
Native  American  Employment  and  Training 
Council.  6692.  23873 
NAFTA  transitional  adjustitient  assistance: 
Action  West,  69 18 
Ansell  Protective  Products.  231 19 
Automotive  Logistics  Services  et  al.,  4715 
Boston  Precision  Parts  Co.  et  a!.,  27810 
Cascade  Steel  Rolling  Mills.  Inc..  13041 
Circle  DE  Lumber  et  al.,  35186 
Circle  Four  Farms,  22651 
Dupont  Corp.  et  al..  9353 
Electronic  Components  &  Systems.  Inc.,  8140 
Fashion  Enterprises,  32277 
Fleming  Companies,  Inc.,  6918 
Florida  Canyon  Mining,  Inc.,  32277 
Frenesius  Medical  Care,  32277 
Gould  Electronics,  Inc.,  32278 
Homestake  Mining  Co.,  28528 
International  Wire  Group,  32278 
Ithaca  Industries,  Inc.,  23120 
Jahmpasa,  USA,  32278 
Jahmpasa,  USA,  et  al.,  32896 
Jamesbury  etal.,  13041 
John  Deere  Consumer  Products,  47 1 7 
Johnson  &  Johnson  Medical.  Inc..  22651 
Lone  Star  Steel  Co..  16483 
Lucas  Varity,  North  American  Light  Vehicle 

Braking  Systems,  3722 
McCulloch  Corp.,  3723 
Mitchell  Manufacturing  Group,  13037,  15172 
Morris  Bunon  Co.  et  al.,  35183 
Motorola  Inc.,  23120 
Mount  Hamilton  Mining,  Inc.,  27300 
Oro  Nevada  Exploration,  Inc.,  2442 1 
Paramount  Headwear,  Inc.,  et  al.,  3720 
Pillsbury  Co.,  15181 

Quickie  Manufacturing  Corp.  et  al.,  1241 
Rainier  West  Sportswear  et  al.,  29888 
Rocky  Mount  Instruments,  Inc.,  et  al.,  471 1 
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Russell  Corp.  et  al.,  33526 
Siebe  Appliance  Controls  et  al.,  23120 
Simpson  Pasadena  Paper  Co.  et  al.,  22646 
Southwest  Fashions,  Inc.,  IS181 
Stonecutter  Textiles  et  al.,  27815 
Tony  Lima  Boot  Co.,  32278 
Tube  City,  Inc.,  et  al.,  16752 
United  Technologies  Autoinotive,  15171 
V.F.  Jeanwear  et  al.,  16757 
VF  Knitwear,  Inc.,  15182 
Washington  Veneer,  28528 
Weatherford  International,  Inc.,  28528 
Weinman  Pump  &  Supply  Co.,  et  al.,  25371 
Willtins  Industries  et  al.,  6917 
Permanent  labor  certification  program: 
Efficiency  increase  measures  (General 

Administrative  Letter  No.  1  -97,  Change  1 ), 
23984 
Reports  and  guidance  documents;  availability,  etc.: 
Awarding  incentive  grants  and  applying 
sanctions  for  Title  I  programs  under 
sections  503  and  1 36  of  Workforce 
Investment  Act;  consultation  paper,  22770 
Performance  accountability  measurement 
system;  consultation  papers,  14336 
Unemployment  compensation  for  ex- 
servicemembers: 
Remuneration  schedules,  791 1 
Workforce  Investment  Act;  implementation: 

Job  Corps  Program;  notice  to  employers,  19201 
Workforce  Investment  Act  and  Wagner-Peyser 
Act;  implementation: 
Strategic  five-year  State  plan;  planning  guidaiKe 
and  submission  instructions,  9402 

Employment  Standards 
Administration 

See  Wage  and  Hour  [Mvision 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8862, 
13821,  17418,25914,31648 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions,  182,  1241,  2680,  3573,  4717,  5840, 
7210,  8409,  9542.  10725,  12368,  13607. 
14770,  15999,  17419,  18937,  20023,  23359, 
24681.  26458.  27816.  29072.  30064.  31649. 
32898.  34280 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office.  Energy 

Department 
See  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

RULES 

Acquisition  regulations: 
Management  and  operating  contracts  and  other 

designated  contracts,  1 2220 
Performance  guarantees.  16649 
Rights  in  technical  dau  regulations;  revisions; 
correction,  4029 
Contractor  employee  protection  program;  criteria 
and  procedures.  12862 

PROPOSED  RULES 

Acquisition  regulations: 


Costs  associated  with  whistleblower  actions, 
14206 
Chronic  beryllium  disease  prevention  program, 

29811 
Semi-annual  agenda.  21 174 
Workplace  substance  abuse  programs  at  DOE 
sites;  random  alcohol  abuse  testing; 
withdrawn,  11819 

NOTICES 

Active  uranium  and  thorium  processing  sites; 
reimbursement  for  costs  of  remedial  action. 
2887 
Atomic  energy  agreements;  subsequent 

arrangements,  9323,  9324,  10132,  11456, 
13179,  16720.  17150.  24375.  26954.  31554 
Copyright  licenses: 
Wilmington  Publishing.  Ltd.;  Commercial 
Environmental  Cleanup,  Products  and 
Services  Directory,  13417 
Defense  Nuclear  Facilities  Safety  Board 
recommendations: 
Integrated  safety  management  and  DOE 

faciliUes,  15734 
Pantex  Plant;  safety  management;  DOE's 

implementation  plan,  23824 
Pantex  Plant;  Secretary's  response,  13179 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
A.  Gonzalez,  Inc.,  9985 
American  Electric  Power  Service  Corp..  7863 
British  Columbia  Power  Exchange  Corp..  24628 
Merrill  Lynch  Capital  Services.  Inc.,  7864 
Ontario  Hydro,  1606 
Ontario  Hydro  Interconnected  Markets  Inc., 

1606 
PP&L  EnergyPlus  Co.,  28455 
Public  Service  Electric  &  Gas  Go.,  7865 
Sumas  Energy  2,  Inc.,  18005 
Williams  Energy  Marketing  &  Trading  Co., 
20280 
Environmental  statements;  availability,  etc.: 
Commercial  light  water  reactor,  tritium 
accelerator  production;  and  tritium 
extraction  facility,  13553 
East  Technology  Tennessee  Technology  Park, 
TN,  et  al.;  alternative  strategies  for  long- 
term  management  and  use  of  depleted 
uranium  hexafluoride,  23058 
Hanford  Site,  Richland,  WA,  19983 
Idaho  National  Engineering  and  Environmental 
Laboratory.  ID;  Advanced  Mixed  Waste 
Treatment  Project.  16948.  23825 
Los  Alamos  National  Laboratory.  NM — 
Continued  operation.  8338 
Conveyance  and  transfer  of  tracts.  9483 
Public  Service  Co.  of  New  Mexico.  31204 
Rocky  Flats  Environmental  Technology  Site, 
CO;  Plutonium  residues  and  scrub  alloy 
storage  numagement,  8068 
Sandia  National  Laboratories,  NM,  22603 
Savannah  River  Site,  SC — 
Spent  nuclear  fiiel  and  targets;  safe  and 
efficient  management,  2201 
Spallation  Neuu-on  Source,  Oak  Ridge  Nati^al 
Laboratory,  TN;  construction  and 
operation,  35140 
Surplus  plutonium  disposition;  mixed  oxide 
fuel. 
Hearing,  32032 
Tritium  Supply  and  Recycling  Record  of 
Decision,  26369 
Environmental  statements;  notice  of  intent: 
Argonne  National  Laboratory-West,  ID; 

electrometallurgical  treatment  of  sodium- 
bonded  spent  nuclear  fuel,  8553 
CD.  Mcintosh,  Jr.  Power  Plant,  Lakeland,  FL; 
pressurized  circulating  fluidized  bed 
demonstration  project,  14710 
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Geneva  Steel  Co.,  UT;  integrated  coal/ore 

reduction  project.  34640 
Mound  Site,  Miamisburg,  OH;  heat  source/ 
radioisotope  thermoelectric  generator 
assembly  and  test  operations  transfer; 
withdravm,  26954 
Oak  Ridge,  TN— 
Transuranic  waste  treatment  facility,  4079. 

12293 
Y-12  Plant,  13179 
Phoenix.  AZ;  Public  Service  Co.  of  New 
Mexico;  transmission  line  construction. 
7173.  13553 
Savannah  River  Site.  SC;  in-tank  precipitation 

process  alternatives,  8558 
Surplus  plutonium  disposition  supplement; 
mixed  oxide  fuel,  16720 
Floodplain  and  wetlands  protection;  environmental 
review  determinations:  availability,  etc.: 
Argontte  National  Laboratory -East,  IL;  drainage 

ditch  rerouting,  23288 
Arroyo  Seco.  Sandia  National  Laboratories,  CA; 
embankment  and  strcambed  restoration, 
33276 
Fermi  National  Accelerator  Laboratory,  IL;  8 
GeV  fixed  target  facility  construction  and 
operation,  9484 
Frontera  Generation  L.P..  2028 1 
Los  Alamos  National  Laboratory,  NM,  34794 
Miamisburg  Envirorunental  Management 

Project.  OH.  1797,  1798,  20281 
Savannah  River  Site,  SC.  16433 

Pond  B  dam  repair  project.  7636,  1 3854 
Yucca  Mountain,  NV;  spent  nuclear  fuel  aitd 
high-level  radioactive  waste  disposal; 
geologic  repository,  31554 
Grant  and  cooperative  agreement  awards: 

National  Resources  Defense  Council.  12161 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Applications  of  Petroleum  Technologies  on 
Non-allotted  Native  American  Lands, 
31205 
Atmospheric  Radiation  Measurement  Program. 

13977 
Automotive  Electric  Motor  Drive  for 
Partnership  for  New  Generation  of 
Vehicles.  8800 
Beijing  energy-efficiency  and  renewable  energy 

demonstration  building  project.  2203 
Boxed  waste  form  nondestructive  assay 
development  and  demonstration  project, 
34226 
Carbon  management;  fundamental  research. 

3288 
Complex  and  collective  phenomena  research. 

5267 
Computational  Structrual  Biology,  24628 
Cooperative  Automotive  Research  for  Advanced 

Technologies  Program.  1 4437 
Crosscutting  integrated  industrial  combustion 
process  system  applications;  innovative 
cost-shared  research,  development  and 
demonstration  of  technologies,  19752 
Development  of  feed  system  for  alterruuive 

feedstocks  for  gasification.  1 47 1 3 
Emission  Control  Technologies  for  Fine 
Particulate  Matter,  Ozone,  and  Related 
Environmental  Issues,  1 3554 
Energy  efficiency  and  waste  reduction  for  plant/ 
crop  based  technology  in  agriculture 
industry,  6327 
Energy  efficient  industrialized  housing,  1 8609 
Environmental  management  science  program, 

1607.  4643 
Environmenul  meteorology  program.  4850, 
5779 
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Experimenul  I  Program  to  Stimulate  Competitive 
Researclj.  32488 

Geothennal  F^wer  Initiative,  8801 

High-€nergy-|ensity  and  laser-matter  interaction 
studies,  3647 

Hydrogen  refiprmer,  fuel  cell  generator,  and 
vehicle  ttfueling  system;  research  and 
developnent.  13010 

Hydrogen  tec^ology  innovation  program,  3689 

Improved  natib^l  gas  storage  well  remediation. 
14713 

Inventions  an^  Innovation  Program,  28165 

Low  dose  radiation  research  program,  4850 

Metal  casting  industry  of  the  future,  2632 

Million  solar  (oofs  program  for  State  and 

communi^  partnerships.  4643 
Native  Ameri^  Lands;  Remote  Applications 

of  Renev^ble  Power  Technologies.  8802 
Natural  and  Accelerated  Bioremediation 

Research  Program.  10282 

Natural  gas  u|^rading;  novel  methods,  28166 
Next  generati(|n  internet — 
Application),  network  technology,  and 

network  testbed  partnerships  program, 

1184 

Research  infcasic  technologies  program.  1 185 

University  network  technology  testbeds 
prograik  1187 

On-line  tempetature  measurement 

instrumentation  for  gasification  process 
control;  d  rvelopment.  18005 

Photovoltaics  for  schools.  1 8609 

Photovoltalcs  lor  utility  scale  applications. 
16434      j 

Sciences  and  eiigineering  training  for  Native 
Americanj  African  American.  Hispanic 
AmericanJ  Asian-PaciHc  American,  women 
and  disabfcd  students,  1 7649 

Sensor  and  control  technologies  for  industrial 

manufacnling  applications.  31560 
Steel  industries  of  the  future,  2888 

Stripper  gas  w«ll  enhancement;  advaiKed 
technologifes,  33853 

U.S.  Chemical  fndustry's  Technology  Vision 
2020; 

United  Suies 


5562 

Meetings: 

American  Statii 
Energy  St 

Basic  Energy 
4644 


irch  and  development,  24630 
Ice  genome  sequencing  project. 


:al  Association  Committee  on 
tistics.  19753 

:iences  Advisory  Committee. 


Biological  and  tnvlronmental  Research 

Advisory  Committee,  16721 
Central  Intemell  Daubase;  national  stakeholder 

forum.  19753 

Environmental  Management  Advisory  Board. 
14714,  18006 

Environmental  vlanagement  Site-Specific 
Advisory  I  loard — 


18 


Femald  Site,  OH,  485,  1 1000,  24141 
Hanford  Site,  WA,  I0I3Z  27971.  33277 
Idaho  National  Engineering  and 

Environmental  Laboratory,  ID,  9485, 
16722,  22604 
Kirtland  Area  Office  (Sandia),  NM.  6328, 

10999,  16435.  25029 
Los  Alamos  National  Laboratory.  NM.  1612, 

7865.  1 1456.  13790.  24142,  32222 
Monticello  Site,  UT,  7175,  13979,  30503 
Nevada  Test  Site,  NV,  7175.  1 1000,  18610, 

27972,  33277 
Oak  Ridge  Reservation,  TN.  3070.  13789. 

23827.  26740.  33276 
Paducah  Gaseous  Diffiision  Plant.  KY.  5039. 

10133.  14715.  23827,  28456.  34795 
Pantex  Plant.  TX.  6328.  10999.  26739 
Rocky  Flats.  CO.  1611.  3289.  5038.  8339. 
10653.  13183.  16434,  19520.23828. 
26739,  32221 
Savannah  River  Site,  SC,  1612.  13555.  24142 
Fusion  Energy  Sciences  Advisory  Committee. 

7176.  17650.23828.31206 
High  Energy  Physics  Advisory  Panel.  5039. 

26740 
Hydrogen  Technical  Advisory  Panel.  14891 
International  Energy  Agency  Industry  Advisory 

Board.  13183.26955 
National  analytical  management  program; 

interagency  manual  development  guidance. 
3934 
National  Coal  Council,  19754 
Nuclear  Energy  Research  Advisory  Committee, 

8340 
Secretary  of  Energy  Advisory  Board,  9486. 
11456,  14225.  17651.  19520.  19521, 
19522,25481,29302 
Natural  gas  exportation  and  importation: 
Avista  Corp.  et  al.,  31206 
Boston  Gas  Co.,  486 
Cascade  Natural  Gas  Corp.,  et  al..  26386 
City  of  Duluth.  MN.  2901 1 
Cogen  Energy  Technology  L.P.  et  al..  13178 
Engage  Energy  Canda.  L.P..  et  al..  3290 
Enron  Capital  &  Trade  Resources  Corp..  15357 
OGE  Energy  Resources.  Inc..  et  al..  8553 
Phillips  Alaska  Natural  Gas  Corp.  et  al..  17649 
Poco  Marketing  Ltd.  et  al..  23288 
ProGas  U.S.A.,  Inc.,  28167 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 

ANP  Blackstone  Energy  Co..  34226 
Elwood  Energy  LLC.  8340 
LSP-Kendall  Energy.  LLC.  27247 
Pacific  Klamath  Energy.  Inc.,  8340 
Panda  Guadalupe  Power,  L.P..  et  al..  15735 
Pasadena  Cogeneration  L.P.,  3071 
SEI  Texas,  L.P.,  27247 
Sumas  Energy  2,  Inc..  et  al..  30504 
Presidential  permit  applications: 
Fraser  Papers  Inc..  17351 
Frontera  Generation  L.P..  1 1457 
Public  Service  Co.  of  New  Mexico.  2476 
Sumas  Energy  2.  Inc..  9324 
Reports  and  guidance  documents;  availability,  etc 
Foreign  research  reactor  spent  nuclear  fuel  fee 

policy.  18006 
Low-level  and  mixed  low- level  radioactive 
waste  disposal;  commercial  facilities  use 
requirement,  12161 
Yucca  Mountain.  NV.  repository;  viability 
assessment;  report  to  Congress.  486 
Applications,  hearings,  determinations,  etc.: 
Cargill-Alliant.  LLC.  27245 
DTE  Energy  Trading.  Inc..  27245 


Electric  Clearinghouse.  Inc..  24375 
Frontera  Generation  L.P..  27246 
Montaup  Electric  Co.,  16432 
PDI  New  England,  Inc.,  25315 

Energy  Efficiency  and  Renewable 
Energy  Office 

RULES 

Energy  conservation: 
Alternative  fuel  transportation  program — 
Biodiesel  fiiel  use  credit.  27 1 69 
P-scries  fuels:  definition.  26822 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Clothes  washers — 
Energy  conservation  standards.  1272.  1545 
Energy  conservation: 
Distribution  transformers;  test  procedures. 
33431 

NOTICES 

Consumer  products;  energy  conservation  program: 
Fluorescent  lamp  ballasts,  clothes  washers,  and 

water  healers,  24634 
Representative  average  unit  costs  of  energy 
sources — 
Electricity,  natural  gas,  heating  oil.  propane, 
and  kerosene.  487 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Enhanced  Geothermal  Systems  Project,  29852 
Fuel  cell  technology  use  in  hydrogen-powered, 
mobile,  underground  equipment;  research 
and  development,  5269 
Mining  Industry  Roadmap  for  Crosscutting 

Technologies  initiative.  1 2294 
National  Industrial  Competitiveness  through 
Energy.  Environment,  and  Economics 
(NICE  3)  Program.  11001 
Renewable  energy  and  energy  efficiency 
technologies;  information  dissemination, 
public  outreach,  training,  and  related 
technical  analysis  activities.  9486 
Biomass  conversion  to  transportation  fiiels; 

innovative  technologies.  1 188 
PV  balance  of  system  reliability  analysis, 
1188 
Wind  energy  systems  program,  9487 
Meetings: 
Appliance  Energy  Efficiency  Standards 

Advisory  Committee,  10133 
Sute  Energy  Advisory  Board,  3291.  23828 
Recommendations: 
Product  energy  efficiency.  3492 

Energy  Information  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6884. 

13011.  14891.  15735.  16723.  26387.  32032 
Submission  for  0MB  review;  comment  request, 
7866,31560 
Meetings: 
American  Statistical  Association  Committee  on 
Energy  Sutistics,  16726 

Energy  Research  Office 

NOTICES 

Committees;  establishment,  renewal,  teimination, 
etc.: 
Basic  Energy  Sciences  Advisory  Committee, 

2204 
High  Energy  Physics  Advisory  Panel,  2632 

Engineers  Corps 

RULES 

Administrative  appeal  process,  1 1 708 
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Danger  zones  and  restricted  areas: 
Point  Lookout  to  Cedar  Point,  MD;  aerial  firing 
range  designation,  1 8580 
Permits  for  discharges  of  dredged  or  fill  material 
into  waters  of  the  United  Sutes,  25120 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dare  County,  NC;  Manteo  (Shallowbag)  Bay 

project,  4640 
Deep  Run  and  Tiber-Hudson  Watersheds,  MD; 

withdrawn,  23284 
Everglades  National  Park,  FL;  modified  water 

deliveries.  29630 
Jackson,  Clarke  County.  AL;  Tombigbee  River 

public  port  facilities.  10651 
Nationwide  Permit  Program;  scoping  meetings. 

13782 
Queen  Anne's  County.  MD;  Site  104;  open- 
water  placement  of  dredged  material.  9480. 
23285.24451 
Comment  period  extension,  17644 
Scranton,  PA;  Plot  and  Green  Ridge  Local 
Flood  Protection  Projects,  8334 
Environmental  statements;  notice  of  intent: 
Appalachian  coalfields.  WV;  mountaintop 

mining  and  valley  fills,  5778 
Broadwater  Resort  Facility,  Biloxi.  MS.  2531 1 
Dade  County.  FL;  beach  erosion  conffol  and 

hurricane  protection  project.  8335.  24373 
Dworshak  Dam  and  Reservoir,  ID,  33068 
East  St.  Louis  and  vicinity.  IL;  interior  flood 
control  and  ecosystem  restoration  project. 
3491 
Great  Egg  Harbor  Inlet  to  Townsends  Inlet, 
Cape  May  County.  NJ;  storm  damage 
reduction  project.  11453 
Harris  County.  TX;  construction  of  container 
terminal  and  cruise  ship  facility,  29630 
Lower  Platte  River  and  Tributaries.  NE;  flood 
control  and  environmental  restoration 
project,  29290 
Missouri  River  between  Fon  Peck  Dam.  MT, 
and  Gavins  Point  Dam.  SD  and  NE;  bank 
stabilization  project,  4641 
Nashua.  Hudson.  Litchfield,  and  Merrimack, 
NH;  Circumferential  Highway  Project. 
17644 
Oceanside.  San  Diego  County.  CA;  San  Luis 
Rey  River  flood  control  project,  304% 
Sacramento  and  San  Joaquin  River  Basins.  CA; 
flood  damage  reduction  and  integrated 
ecosystem  restoration,  27240 
Sand  Creek  Watershed,  NE;  environmental 
restoration  and  flood  control;  feasibility 
study.  19346 
San  Luis  Obispo  Creek.  CA;  watershed 

management  plan.  7170 
Stanislaus  County.  CA;  flood  reduction 

investigation.  13411 
Tatitlek.  AK;  small  boat  harbor,  7171 
Vallejo.  Solano  County.  CA;  White  Slough 

flood  control  study.  33848 
Wahoo.  NE;  Sand  Creek  Watershed; 
environmental  restoration  and  flood 
control.  17148 
Waukegan  Harbor.  IL;  comprehensive  dredging 

management  plan,  3688 
White  River  to  Newport.  AR;  navigation  project 
reevaluation.  1 181 
Harbor  Maintenance  Trust  Fund  status;  annual 

report  to  Congress.  19139 
Meetings: 
Chief  of  Engineers  Environmental  Advisory 

Board,  8800.  10181 
Coastal  Engineering  Research  Board,  7171. 
13782 


Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
River  sediment  transport  characteristics  micro 
modeling  method  and  apparatus,  etc..  5034 
Reports  and  guidance  documents;  availability,  etc.: 
Regulatory  guidance  letters,  13783 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Administrative  amendments.  3875 
Agency  protests;  solicitation  notice 

incorporation.  17109 
Contractor  performance  evaluations.  20201 
Service  contracting;  avoiding  improper  personal 
services  relationships.  30443 
Air  pollutants,  hazardous;  national  emission 
standards: 
Equivalent  enussion  limitations  by  permit; 
implementation.  18824.  26311 
Withdrawn.  26311 
Ferroalloys  production;  ferromanganese  and 

siliconmanganese.  27450 
Generic  maximum  achievable  control 

technology.  34854 
Magnetic  tape  manufacturing  operations.  17460 
Maximum  achievable  control  technology; 

constructed  or  reconstructed  n»jor  sources 
35029 
Mineral  wool  production,  29490 
Oil  and  natural  gas  production  and  natural  gas 

transmission  and  storage.  32610 
Pcrchloroethylene  emissions  from  dry  cleaning 
facilities — 
California.  4298 
Pesticide  active  ingedient  production.  33550 
Phosphoric  acid  manufacturing  and  phosphate 

fertilizers  production,  31358 
Polyether  polyols  production.  29420 

Correction.  31895 
Polymer  and  resin  production  facilities  (Group 

IV).  11536.24511,30406 
Polymers  and  resins  (Groups  I  and  IV),  35023 
Portland  cement  manufacmring  industry.  31898 
Primary  lead  smelting,  30194 
Pulp  and  paper  piroduction.  17555 
Radon  emissions  from  phosphogypsum  sucks. 

5573 
Secondary  lead  smelters,  new  and  existing; 
compliance  date  extension,  etc.;  correction, 
4570 
Source  categories — 
Florida;  construction  permitting  program, 
5189 
Steel  pickling  facilities;  hydrochloric  acid 

process.  33202 
Synthetic  organic  chemical  manufacturing 
industry  and  other  processes  subject  to 
equipment  leaks.  20189 
Wool  fiberglass  manufacmring.  31695 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Coal,  coal  refuse,  etc.;  definitions;  CFR 

correction,  24049 
Fossil  fuel-fired  boilers  and  turbines;  three  new 
test  methods  for  velocity  and  volumetric 
flow  rate  determination  in  stacks  or  ducts. 
26484 
Correction.  27623 
Municipal  solid  waste  landfills;  technical 

amendments  and  corrections.  9258 
Steel  plants;  electric  arc  furnaces.  10105 
Air  pollution  control;  new  motor  vehicles  and 
engines; 
Light-duty  vehicles  and  trucks — 


Pre-production  certification  procedures; 
compliance  assurance  program.  23906 
New  nonroad  spark-ignition  nonhandheld 
engines  at  or  below  19  kilowatu;  phase 
2  emission  standards.  15208 
Correction.  16526.  34313.  35256 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements;  equipment 
certification;  post-rebuild  emission  levels. 
30415 
Air  programs: 
Accidental  release  prevention — 
Flammable  hydrocarbon  fuels;  stay  of 

effectiveness.  29168 
Risk  Management  programs.  964 
Worst-case  release  scenario  analysis  for 
flammable  substances.  28696 
Ambient  air  quality  standards,  national- 
Fine  paniculate  matter,  reference  method 
revisions.  19717 
Ambient  air  quality  surveillance- 
Alabama.  Florida.  Georgia.  Kentucky. 
Mississippi,  and  Tennessee;  ozone 
monitoring  season  modification.  10389 
Lead  air  pollutant  monitoring  requirements. 

3030 
Washington  and  Oregon;  ozone  monitoring 
season  modification.  3028 
Diesel  fuel  sulfur  requirements;  Alask* 

exemption  petition.  34126 
Fuel  and  fuel  additives — 
Pueno  Rico  gasoline;  compliance  baseline 

modification.  30904 
St  Louis.  MO  moderate  ozone  nonatuinment 
area;  reformulated  gasolme  program. 
10366 
Ozone  areas  attaining  1  -hour  standard; 

identification  of  areas  where  standard  will 
cease  to  apply.  3091 1 
Pesticide  products;  Suie  registration- 
Large  municipal  waste  combustors  located  in 
States  where  Stale  plans  have  not  been 
approved;  emission  guidelines,  17219 
Reporting  and  recordkeeping  burden  reduction. 

7458 
Stratospheric  ozone  protection — 
Essential-use  allowances;  allocation.  1092 
Montreal  Protocol  adjustment  for  1999 
interim  reduction  in  Class  I.  Group  VI 
controlled  substances;  incorporation. 
29240 
Ozone-depleting  substances;  substitutes  list 

10374.  22982.  30410 
Significant  new  alternatives  policy  program; 
MT-31  listed  as  unaccepuble 
refrigerants.  3861.  3865 
Volatile  organic  compound  (VOC)  emission 
standards — 
Architccniral  coatings:  correction.  32103. 
34997 
Air  programs;  approval  and  promulgation;  Sute 
plans  for  designated  facilities  and  pollutants: 
Florida,  29%  I 
Iowa.  32425 
Kentucky,  19290 
Maryland.  19919 
l^ew  Yorit,  6234 
North  Dakota.  25831 
Oklahoma.  13517 
Pennsylvania.  13075 
South  Dakota.  297% 
Texas,  32427 
Air  programs;  State  authority  delegations: 
Alabama.  14393 
Anzona.  34560 
California.  12762 
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Georgia.  14^93 
Washington,  7793.  19719 
Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Oxides  of  nitrogen  emissions;  State 
implementation  plans;  fmdings  and 
subniission  requirements,  26298 
Recommended  test  methods;  CFR  correction, 
5188 
Xransponati0n  conformity  pilot  program,  13476 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  99116.  299S8 
Arizona.  13il,  34726 

CaJifomia,  754,  1517,  2141,  2573.  2575.  3214, 
3850,  6^23,  6226,  6228,  6803.  1 1773, 
12256,    3351,  13514,  14391,  14624, 
15129,  15922,  19277,  23774,  25822, 
25828, 16876,  29790,  30396,  30399, 
32924.  i3018,  34126,  34558,  35002,  35005 
CFRconeinon,  13916 
Colorado,  62B1,  1 1775,  17102,  32418 
Connecticut.Jl2002.  12005,  12015,  12019 
Delaware,  87p3.  12085,  18815,  32187 
District  of  Columbia.  9272,  17982,  31498 
Florida.  992.  32346  .  32353 


Georgia.  45< 

35002 
Idaho,  122571 
Illinois,  756, 
18816, 


13348,  17551,20186,27699, 


577,2581,7788.8517,  13346, 
12810 
Iowa.  12087, 1 13343,  17548,  25825 
Kansas,  2875^,  32809 
Kentucky,  415,  12749,  28748 
Louisiana,  413,  32430 
Maine.  2630^  34557 
Maryland.  38$2.  32415.  33197 
Massachusetti.  29567 
Michigan,  77io,  35017 
Minnesota.  5436,  26880 
Mississippi,  36007 
Missouri,  385; 
Nevada,  2521 
New  Jersey 
New  Mexico 
North  Carol 
Ohio,  13070 
Oregon.  1275 
Pennsylvania 

32422     j 
Rhode  Island,  926,  29563,  29567 


15688,28753,32809,34717 

29573 

32.  19913 

•235 

27465 
9286.  24949,  30394 

33021 
8818,  18821,30399,32411. 


35009 
4296,  12759,  19283,  19910, 


7091,  19916,  33200 
22789 
7545 


Tennessee,  19^81 

Texas,  3841. 

29570,  2^793 

Utah.  3216,  1-620,25214 

Various  Sutes 

Virginia,  3425 

Washington. 

Wisconsin.  28t45 

Wyoming.  27 1J79 
Air  quality  planning  purposes;  designation  of 
areas: 

Colorado,  117+5 

Connecticut,  1^002, 

Florida,  992 

Georgia,  1755 

Idaho,  12257 

Michigan.  350  7 

Missouri.  3855 

Ohio,  13070 

Utah,  3216 
Armed  Forces  ve  isels;  uniform  national  discharge 

standards,  24126 
Clean  Air  Act 

Acid  rain  progiam — 
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Continuous  emission  monitoring;  sulfur 
dioxide,  nitrogen  oxide,  and  carbon 
dioxide  emissions  monitoring  and 
reporting  provisions.  28564 
Permits  and  sulphur  dioxide  allowance 
system;  revisions,  25834 
Federal  operating  permits  program;  Indian 

country  policy,  8247  *" 

Interstate  ozone  transport  reduction — 
Nitrogen  oxides  budget  trading  program; 
Section  126  petitions;  fmdings  of 
significant  contribution  and  rulemaking, 
28250,  33956 
State  operating  permits  programs — 
Alaska,  24288 
Connecticut.  19922 
New  Jersey,  23777 
North  Dakota,  32433 
Wyoming,  8523 
Clean  Water  Act: 
State  and  interstate  monies  appropriation; 
allotment  formulas  revision,  23734 
Drinking  water 
National  primary  drinking  water  regulations — 
Consumer  confidence  reports;  correction, 

34732 
Small  public  water  systems;  unregulated 
contaminant  monitoring  requirements; 
suspension,  1494 
Underground  injection  control  program — 
Lance  Formation  aquifer,  Johnson  County. 
WY;  exemption  determination,  14800 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  3869,  4590,  9437,  16643,  31986 
Petroleum  refming  process  wastes;  land 

disposal  restrictions  for  newly  hazardous 
wastes;  etc.:  exemption  for  levhate  from 
non-hazardous  waste  landfills,  6806 
Land  disposal  restrictions — 
Chemical  Waste  Management,  Inc.;  site- 
specific  treaunent  variance,  28387 
Wood  preserving  wastes,  metal  wastes,  zinc 
micTonutrient  fertilizers  et  al.,  25408 
Municipal  solid  waste  landfills  and  non- 
municipaJ  waste  disposal  units;  State 
permit  program  adequacy  determination; 
State  implementation  rule. 
Amendments  and  technical  corrections,  431 1 
Solid  waste  disposal  facilities  that  receive 
conditionally  exempt  small  quantity 
generator  hazardous  waste;  state  permit 
program  adequacy,  30434 
State  underground  storage  tank  program 
approvals — 
Tennessee,  28927 
Treatment,  storage,  and  disposal  facilities  and 
hazardous  waste  generators — 
Tanks,  surface  impoundments,  and  containers; 
organic  air  emission  standards; 
clarification,  3382 
Hazardous  waste  program  authorizations: 
Idaho,  34133 
Michigan,  10111 
Missouri,  23780 
Nevada.  4596 
Utah.  2144 

Wyoming,  9278,  19925 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
2.4-dichlorophenoxyacetic  acid,  11792 
3,7-dichloro-8-quinoline  carboxylic  acid.  6542 
Aminoethoxyvinylglycine,  31 124 
Arsanilic  acid  ((4-aminophenyl)  arsonic  acid] 

14632 
Aspergillus  flavus  AF3,  ,  28371 


Avermectin,  16843 

Azoxystrobin,  4572,  13106.^  14106,  25448 
Beauveria  bassiana  (ATCC  No.  74040),  22793 
Bifenthrin,  22799,  35051 
Canceled  pesticide  active  ingredients  tolerance 
requirement;  tolerances  and  exemptions 
revoked;  correction.  3427 
Carboxin,  11799 
Cinnamaldehyde,  7801,  14098 
Clofentezine,  19042 
Clomazone,  28374 
Clopyralid,  1 4101,  17565 
Copper-ethylenediamine  complex,  41 
Cryolite;  partial  withdrawal,  4308 
Cyfluthrin.  35058 
Cymoxanil,  6532 
Cyprodinil,  18346,  35032 
Cyromazine,  18357 

Cytokinins,  etc.  (plant  regulators),  31501 
Dicamba  (3,6-dichloro-o-anisic  acid),  759, 

10233 
Didoran,  13094 
Difenoconazole.  29581 
Diflubenzuron,  19050 
Diflufenzopyr,  4301 
Dimethomorph,  18367,  25451 
Dimethyl  phosphate  of  3-hydroxy-N-methyl-cis- 

crotonamide  (monocrotophos),  19489 
Diphenylamine,  25842 
Emamectin  benzoate,  27192 
Fenbuconazole,  4577,  7794,  15304 
Fenhexamid,  28917 
Fenpropathrin,  3003 
Ferbam,  etc.  (canceled  food  uses);  conection. 

5190 
Fludioxonjl,  19484.  35037,  35070 
Fluroxypyr  1 -methylheptyl  ester,  22797 
Fluthiacet-methyl,  18351 
Formic  acid,  8526 
Glyphosate,  18360 
Halosulfiiron,  25439 
Hexaconazole,  35043 
Hydrogen  peroxide,  33022 
Imidacloprid,  3037,  14104.  18359 
Iprodione,  29589 
Kresoxim- methyl,  31 129 
Lambda-cyhalothrin,  4584 
Maleic  hydrazide,  1 1 789 
Maneb  (manganous  ethylenebisdithiocarbamatc), 

13097 
Mepiquat  chloride,  19493 
Methacrylic  copolymer,  27182 
Metolachlor,  11782 
Myclobutanil,  24292 
Norflurazon,  14099 
Oxirane,  etc.,  10567 
Oxyfluorfen,  18369 
Panquat,  35067 
Pendimethalin,  13086 
Pesticide  tolerance  processing  fees,  28384 
Picloram,  418 
Potato  leaf  roll  virus  resistance  gene  (orfl/orf2 

gene),  13078 
Propamocarb  hydrochloride,  16840 
Propargite;  CFR  conection,  3044 
Propiconazole,  2995,  13080,  13103 
Propyzamide,  6529 
Pyriproxyfen,  10227,  18333 
Quinclorac,  14626 
Sethoxydim,  32189 
Spinosad,  28363 
Sulfosate,  22802,  31505 
Sulfosulfuron,  27186 
Tebuconazole,  1 132,  28377 
Tebufenozide,  3428,  6539,  13088,  16850.  18339 
Terbacil,  28924 
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Trichodenna  harzianum  KRL-AG2  (ATCC  No. 
20847),  16856 
Rqmrting  and  recordkeeping  requirements,  27919 
Solid  wastes: 
Beverage  containers;  management  guidelines; 

CFR  part  removed,  32436 
Municipal  solid  v^aste  landfill  permit  programs; 
adequacy  determinations — 
Texas,  19494 
Superfiind  program: 
Emergency  Planning  and  Conuuunity-Right-To- 
Know  Act — 
Hazardous  chemical  reporting  thresholds, 
7032 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  2942,  6814, 
1 1801,  15926,  16351,  24949,  26883 
Radionuclide  releases;  administrative  reporting 

exemptions,  13113 
Toxic  chemical  release  reporting:  community- 
right-to-know — 
Forms  A  and  R  submissions;  amendment 
policy,  20198 
Toxic  substances: 

Health  effects  (test)  guidelines,  35072 
Lead-based  paint  activities — 
Training  programs  accreditation  and 
contractors  certification  fees,  31092 
Low  volume  exemption  and  low  release  and 
exposure  exemption;  recordkeeping 
requirements;  technical  amendment,  31987 
Polychlorinated  biphenyls  (PCBs) — 
Disposal;  reporting  and  recordkeeping 

requirements,  3026 
Disposal:  technical  correction,  33755 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Pharmaceuticals  manufacturing;  correction, 
10391,  13053 
Water  pollution  control: 
Clean  Water  Act— 
Oil  and  grease  and  non-polar  material;  test 
procedure  guidelines,  26315 
Discharge  of  dredged  material;  404  Program 
definition;  exempt  activities  not  requiring 
404  permits.  25120 
Water  jwograms: 
Pollutants  analysis  lest  procedures;  guidelines — 
Mercury;  measurement  method,  30417 
Whole  effluent  toxicity;  technical  corrections, 
4975 
PROPOSED  RULES 
Acquisition  regulations: 
Service  contracting;  avoiding  improper  personal 
services  relationships,  3060 
Air  pollutants,  hazardous;  national  emission 
standards: 
Equivalent  emission  limitations  by  permit: 

implementation,  18862 
Ferroalloys  production,  etc.,  7149 
Generic  maximum  achievable  contfol 

technology;  process  wastewater  provisions, 
34950 
Glycol  ethers  category;  redefinition,  1780 
Hazardous  air  pollutants  list — 

Methyl  ethyl  ketone;  delisting,  33453 
Magnetic  tape  manufacturing  operations,  17465 
Maximum  achievable  control  technology; 

constructed  or  reconstructed  major  sources, 
35110 
Oil  and  natural  gas  production  and  natural  gas 

Vansmission  and  storage,  26 1 1 
Perchloroethylene  emissions  from  dry  cleaning 
facilities — 
California.  4379 
Polymer  and  resin  production  facilities  (Group 
IV).  30453.  30456 


Polyelher  polyols  production.  1 1 560 
Polymer  manufacturing  industry,  1 1955 
Polymers  and  resins  (Groups  1  and  IV),  35107 
Secondary  aluminum  production,  6946  # 

Source  categories — 
Florida;  construction  permitting  program, 
5251 
Air  pollution;  standards  of  performance  for  new  * 
stationary  sources: 
Fossil  fuel-fired  boilers  and  turbines;  three  new 
test  methods  for  velocity  and  volumetric 
flow  rate  in  stacks  or  ducts.  26570 
Steel  plants;  electric  arc  furnaces,  10119 
Synthetic  organic  chemical  manufacturing 
industry  wastewater;  volatile  organic 
compound  emissions,  5728 
Air  pollution  control;  new  motor  vehicles  and 
engines;  and  fuels  and  fuel  additives: 
Compression-ignition  marine  engines  at  or 

above  37  kilowatu.  10596 
New  nonroad  spark-ignition  engines  rated  above 
19  kilowatts  and  new  land-based 
recreational  spark-ignition  engines,  6008, 
23030 
SruU  nonroad  and  marine  spark-ignition 
engines;  emission  requirements,  5251 
Tier  2  motor  vehicle  emission  standards  and 
gasoline  sulphur  control  requirements, 
26004,35112 
Air  programs: 
Accidental  release  prevention — 
Rammable  hydrocarbon  fuel  exemption, 

29171,34179 
Risk  management  programs,  28702 
Ambient  air  quality  standards,  national — 
Fine  particulate  ntatter,  reference  method 
revisions,  19740 
Ambient  air  quality  surveillance — 
Washington  and  Oregon;  ozone  monitoring 
season  modification,  3056 
Fuels  and  fiiel  additives — 

Diesel  ftiel  quality  control,  26142,  32209 
Methyicyclopentadienyl  manganese 

tricarbonyl  (MMT):  Alternative  Tier  2 
health  and  exposure  testing  requirements, 
6294 
Puerto  Rico  gasoline;  compliance  baseline 
modification,  30930 
Outer  Continental  Shelf  regulations — 

California;  consistency  update,  28775 
Ozone  areas  attaining  1  -hour  standard; 

identification  of  areas  where  standard  will 
cease  to  apply,  30937 
State  program  approvals  and  delegation  of 

Federal  authorities,  1 880 
Sn^itospheric  ozone  protection — 
Hydrochlorofluorocarbons  (HCFC) 

production,  import  and  export;  allowance 
system,  16373 
Montreal  Protocol  adjustment  for  1999 
interim  reduction  in  Class  1.  Group  VI 
contfolled  substances,  9290 
Nonessential  products  ban;  reconsideration, 

31772 
Ozone-depleting  substances;  substitutes  list, 

8038,  8043,  14417 
Significant  new  alternatives  policy  program; 
petition  denied.  3272 
Air  programs;  approval  aiKl  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Florida,  29976 
Iowa,  32464 

Kentucky,  19333  v 

Maryland,  19958 
New  Yoric.  6294 
Oklahoma.  13539 


South  Dakota.  29822 
Texas,  32465 
Air  programs;  State  authority  delegations: 

Arizona,  34627 
Air  programs  approval  and  promulgation;  State 
plans  for  designated  facilities  aitd  pollutants: 
North  Dakota.  25863 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  9951.29976 
Arizona.  3263.  13382,  14659 
California,  67,  818,  1573,  1770,  2165,  3271. 

6292,  6293.  6827,  13143,  13372,  13375. 

13379,  13382,  13538,  14416,  14665, 

15148,  15949,  17589,  18858,  19330, 

23813,  241 17,  241 19,  24550,  24988. 

25854,  25862,  26925,  29821,  30276. 

34173,34626,35106 
Colorado.  6293,  1 1822,  17136.  32458 
Connecticut,  12025 
Delaware.  8765,  I2I4I,  13753 
District  of  Columbia.  9289,  31529 
Rorida,  1003,  32352  ,  32355 
Georgia.  4605,  17593,35106 
Idaho.  7308.  17990 
Illinois,  820,  2610,  2611.  7840,  8532.  13378. 

18860.32831 
Iowa.  12141.  13378.  17592,25855 
Kansas,  3896 
Kentucky,  465.  12798 
Louisiana,  464,  2455,  9290.  32465 
Maine.  26352 

Maryland.  3906,  3908,  8034.  32457 
Massachusetts,  29616 
Michigan.  31168.35107 
Minnesota.  6008.  19097,  25855,  26926 
Missouri.  3901,  3908.  9460.  1571 1,  16659. 

28947 
Nevada.  32458 
New  Jersey,  3465,  9952 
New  Mexico.  29255 
Ohio,  13146.  19332.30453 
Oregon.  12799 
Pennsylvania,  5015.  18861,  18862.  32457, 

32464 
Rhode  Island,  29615,  29616 
Tennessee.  19331 

Texas,  3891,  4379,  12799.  19332,  19957,  29821 
Utah.  3272,  14665 
Various  States,  19957 
Virginia.  3465,  3891 
Washington.  17592 
Wisconsin.  24989 
Wyoming.  27223 
Air  quality  planning  purposes;  designation  of 
areas: 
California,  13383.24123 
Colorado,  11822 
Connecticut,  12025 
Florida.  992 
Georgia,  17593 
Illinois,  13384 
Indiana,  27734 
Kentucky,  27734 
Missouri,  3908.  13384 
Ohio,  13146 
Texas.  18864,  29822 
Utah,  3272 
Clean  Air  Act: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  buidgei  trading  program; 
Section  1 26  petitions;  findings  of 
significant  conu'ibution  and  rulemaking. 
10118.  10265.  10342.33962 
Section  1 26  petitions  and  Federal 
implementation  plans,  2416 
New  source  review  applicability  criteria  and 

control  technology  requirements;  meeting. 

3890 
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State  operating  permits  programs — 
New  Jcricy,  23813 
North  Dakota.  32465 
Wyomin*.  8533 
Consolidated  JFederaJ  air  rule: 
Synthetic  organic  chemical  manufacturing 
indust^.  2460 
Drinking  watqr 
National  primary  drinking  water  regulations — 
Microbes  lead,  and  magnesium;  analytical 

mctliods.  2538 
Public  nctification  requirements,  25964. 

2794 
Small  puflic  water  systems:  unregulated 
contiminani  monitoring  requirements; 
suspension.  1499 
Unregulafcd  contaminant  monitoring 
regulation  for  public  water  systems. 
30464 


233 
Hazardous  w 
Identificatii 
Exclusi 
Fossil 

228 
Fossil  fue 


and  listing — 
8278 
combustion;  repon  to  Congress. 


I  combustion  wastes;  report  to 
Congress,  31 170 
Land  disposil  restrictions — 
Mercury-Hearing  wastes;  treatment  standards. 
2894 
Lead-based  Daint  debris;  toxicity  characteristic 

rule:  teinporary  suspension.  7158 
Mixed  low-l^vel  radioactive  waste;  storage. 

treatmeilt.  and  disposition.  10064 
Municipal  solid  waste  landfills  and  non- 
municipal  waste  disposal  units:  State 
permit  t^gram  adequacy  determination: 
State  implementation  rule;  amendments  and 
technical  corrections. .  4379 
Solid  waste  disposal  facilities  that  receive 
conditionally  exempt  small  quantity 
generatci  hazardous  waste:  state  permit 
program  adequacy.  30465 
Waste  water  jreatment  sludges  from  metal 
finishing 
time,  48 
Hazardous  wast^ 
Idaho.  34180 

,9110.  1420 
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industry;  180-day  accumulation 
program  authorizations: 


Massachusett 
Michigan.  10 
Missouri.  238|l 
Nevada,  4605 
New  Jersey,  'a  5258 
Utah.  2166 

Wyoming,  92  >5.  19%8 
Pesticide  programs: 

Federal  Insect  cide.  Fungicide,  and  Rodenticide 
Act;  plant-pesticide  terminology:  alternative 
name  suggestions;  comment  request,  19958 
Notification  to  Agriculhire  Secretary,  6588 
Pesticides;  tolen  nces  in  food,  animal  feeds,  and 
raw  agriculi  ural  commodities: 
Bentazon,  etc.   19961 
Cytokinins,  et( .,  1 157 
Dalapon,  etc.,  16874 
Diazinon,  etc.,  27947 
Diphenylamin< ,  8273 
Emergency  exemptions;  time-limited  tolerances, 

29823 
Fonnaldehyde,  27943 
Phosphine.  30<  39 
Processing  fee  ,  31040 
Rhizobium  ino:ulants,  27223 
Radiation  protect  on  programs: 
Idaho  National  Engineering  and  Environmental 
Laborator  i;  waste  characterization 
program;  iocumcnts  availability,  18870 


Inspection  dates,  25863 
Los  Alamos  National  Laboratory:  transuranic 
radioactive  waste  proposed  for  disposal  at 
Waste  Isolation  Pilot  Plant;  documents 
availability,  26713 
Rocky  Flats  Environmental  Technology  Site: 
transuranic  waste  characterization  systems 
and  processes;  EPA  inspection  dates, 
14418,  18870 
Semi-annual  agenda,  21898 
Superfiind  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  2950.  7564, 
17593,  19968,  24990.  32466.  32468. 
33812.34180 
Toxic  chemical  release  reporting;  community- 
righi-to-know — 
Acetonitrile;  petition  denied.  10597 
Chromite  ore  from  Transvaal  Region.  South 

Africa,  8774 
Methyl  isobutyl  ketone.  8769 
Persistent  bioaccumulative  toxic  (PBT) 

chemicals;  reporting  thresholds  lowered, 
etc..  688,  8766,  9957 
Safety  Kleen  Corp..  15324 
Toxic  substaiKes: 
In  vitro  dermal  absorption  rate  testing  of  certain 
chemicals  of  interest  to  Occupational 
Safety  and  Health  Administration.  31074 
Lead-based  paint  activities — 
Lead-based  paint  debris;  management  and 

disposal.  7159 
Residences  and  child-occupied  facilities; 
identification  of  dangerous  levels  of 
lead.  2460.  5258 
Significant  new  uses — 

Diphenyl-2.4.6-trimethylbenzoyl  phosphine 
oxide:  withdrawn,  4605 
Water  pollution:  effluent  guidelines  for  point 
source  categories: 
Centralized  waste  treatment  facilities,  2280 
Oil  and  gas  extraction;  synthetic-based  and 
other  non-aqueous  drilling  fluids,  5488 
Correction,  10266 
Waste  combustors,  26714 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
San  Francisco  Deep  Ocean  Disposal  Site,  CA 
23030 
Underground  injection  control  program — 
Class  V  wells;  requirements  for  motor  vehicle 
waste  and  industrial  waste  disposal  wells 
and  cesspools  in  ground  water-based 
source  protection  areas,  27741 
Water  programs: 
Oil  pollution  prevention  and  response:  non- 
transpoitation-related  facilities.  17227. 
26926 
Pollutants  analysis  test  procedures;  guidelines- 
Mercury;  measurement  method.  10596 
Underground  injection  control  program; 
Alabama's  Class  II  program  withdrawn; 
public  hearing  and  comment  request.  27744 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  499, 
2486,  2488,  3083,  3086,  4868,  7188.  7189 
10290,  10293,  12314,  12803,  13573. 
14229,  14441,  16444,  16960,  17660, 
17661,  19149,  19354,  19772,  22607, 
22861,  23069,  26405,  26407,  26408, 
26958,  27779,  27780,  28817,  29310, 
3001 1,  30988,  31215,  32042,  32225, 
32491,  32856,  33284.  33859.  35150 
Reporting  and  recordkeeping  requirements. 
4869.  12316.  33078 


Submission  for  OMB  review:  comment  lequest, 
3088.  3508.  3509.  5057.  7882.  9143, 
10658,  10660,  13185,  13186,  16446. 
16%  I,  17662,  18015,  18898.  19355. 
23071.  23296.  24148.  25037.  25038. 
25334.  25500.  27252,  27253,  29639, 
29862,  29863,  305 1 4,  305 1 5,  3 1 2 1 6,  32044 
Air  pollutants,  hazardous:  national  emission 
standards: 
Authority  delegations — 

Virginia,  3938 
Clean  Air  Act — 
Source  categories  list  and  standards  schedule; 
revision,  26743 
Consumer  and  commercial  products — 
Consumer  products  and  automobile  refinish 
coatings  rules;  variance  requests,  16447 
Air  pollution  Control: 
Clean  Air  Act  grants — 
California,  1 1004,  24647 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards:  Federal 
preemption  waiver,  public  hearing,  14715, 
20295 
Massachusetts  and  automobile  manufacturers; 
sale  of  zero  emission  vehicles;  comment 
request,  14717 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements;  equipment 
certification — 
Detroit  Diesel  Corp.,  9500 
Engelhard  Corp.,  23072 
Johnson  Matthey,  Inc.,  1 1864 
Turbodyne  Systems,  Inc.,  I9I5I 
Air  fwograms: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Andersen  Instruments.  Inc..  Model  RAASIO- 
100  Single  Channel  Reference  Method 
PMIO  Sampler,  etc..  33481 
Andersen  Instruments,  Inc.  Model  RAAS2.5- 

200  PM2.5  Audit  Sampler,  12167 
Rupprecht  &  Patashnick  Co.,  Inc.  Partisol 
Model  2000  PM-2.5  Audit  Sampler. 
19153 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes,  31217 
Civil  penalty  enforcement  cases;  calculation  of 
economic  benefit  of  noncompliance,  32948 
Clean  Air  Act: 
Acid  rain  program — 

Small  diesel  refineries,  25335 
Citizens  suits;  proposed  settlements- 
Sierra  Club  V.  Browner,  15157 
Consolidated  lawsuits — 
Chemical  Manufacturers  Association  v. 

Environmenul  Protection  Agency,  25878 
Consumer  and  commercial  products:  schedule 

for  regulation,  1 3422 
Federal  operating  permits  program:  Indian 

country  policy,  8355 
Ozone  nonattainment  areas:  downwind  transport 

areas;  attainment  dates  extension,  14441 
Reporting  and  recordkeeping  requirements 

25878 
Risk  management  plans  for  preventing  chemical 
accidents,  method  and  format  for 
submitting,  9989 
State  operating  permits  programs — 
Washington,  25336 
Clean  Water  Act 
California;  continuing  planning  process; 

availability,  32857 
Enhanced  coordination;  memorandum  of 
agreement,  2742.  13014 
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State  water  quality  standards;  approval  and 
disapproval  lists  and  individual  control 
strategies',  availability — 
Pennsylvania.  2490 
Virginia — 
Clean  water  action  plan;  availability,  26959 
Impaired  waters  listing,  3940 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Policy  and  Technology  National 

Advisory  Council,  5788 
Food  Quality  Protection  Act,  Science  Review 

Board.  30991 
Innovative  Approaches  to  Environmental 

Protection  Task  Force,  13187 
Microbial  Disinfectants/Disinfection  Byproducts 

Advisory  Committee,  13574 
Pesticide  Program  Dialogue  Committee,  33078 
Urban  Wet  Weather  Flows  Advisory 
Committee,  31219 
Confidential  business  information  and  data 

transfer,  4413.  17362,  18899,  26959.  27254, 
30993,  30994,  32045 
Drinking  water 
Public  water  supply  supervision  program — 

New  York,  14718 
Safe  Drinking  Water  Act- 
Radon;  health  risk  reduction  and  cost 
analysis,  9560 
Sulfate,  exposure  to  high  levels;  health  effects; 

study  and  workshop,  7028 
Underground  injection  control  program — 
Agriculmral  and  storm  water  drainage  wells, 

etc.;  study,  1007 
Aquaculture  injection  wells,  etc.;  peer 

reviewers  and  study,  1008 
Aquifer  storage  and  recovery  wells,  etc.;  peer 
reviewers  and  study,  1007 
Endangered  Species  Act: 
Enhanced  coordination;  memorandum  of 
agreement,  2742,  13014 
Environmental  enforcement  and  compliance 

assurance  activities;  comment  request,  10144 
Environmentally  preferable  goods  and  services; 
voluntary  consensus  standards  development, 
2640 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  1 198.  2639.  3510, 
4647,  7190.  8356,  9507.  10661.  12317, 
13575,  14719,  15969,  17362.  18901, 
20000,  24648,  26409,  27782.  29025. 
30025,31571.32858 
Weekly  receipts.  1 199,  2639,  3510,  4648, 
5789.  7190.  8356.  9508,  10662,  12317. 
13575.  14720.  15969,  17364.  18900. 
19999,  232%.  24649.  26409.  27781. 
29025.  30024.  31571.  32857.  34235 
Hackensack  Meadowlands,  NJ;  special  area 
management  plan.  19775 
Environmental  statements;  notice  of  intent: 
Appalachian  coalfields,  WV;  mountaintop 

mining  and  valley  fills,  5800 
Ocean-dredged  material  disposal  sites — 
Long  Island  Sound.  CT  and  NY,  29865 
Federal  information  processing;  standards  waiver. 

25039 
Food  Quality  Protection  Act;  implementation: 

Science  policy  papers;  comment  request,  162 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Brownfields  cleanup  revolving  loan  fund  pilots 

2641 
Chesapeake  Bay  Program,  15362,  32858 
Ecology  and  Oceanography  of  Harmful  Algal 
Blooms  Project,  16930 


Environmental  Justice  Through  Pollution 

Prevention  Program,  30995 
Environmental  monitoring  for  public  access  and 

conununity  tracking  program,  4870 
Investigator-initiated  grants  programs,  16449 
Local  ground  water  and  source  water  protection; 
small,  rural,  or  economically  disadvantaged 
communities,  24392 
PrintSTEP  project  pilots  program.  19526 
Project  XL— 

Atlantic  Steel.  9143 
Regional  pesticide  environmental  stewardship 

program.  13576 
Transpoitation/air  quality  public  information 
initiative:  "It  All  Adds  Up  to  Cleaner  Air" 
demonstration  communities.  2212 
Tribal  Open  Dump  Cleanup  Project.  13578 
Grants.  State  and  local  assistance: 
Drinking  water  State  revolving  fund  program. 

1802 
Grantee  performance  evaluation  reports — 
Missouri  et  al.,  25879 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 

Waste  Management  of  Ohio.  Inc..  6650 
Project  XL  program;  site-specific  projects- 
Exxon  Fairmont  Coke  Works  Superfund  Site, 
WV;  clean-up,  17663 
Solid  Waste  Office;  reporting  and  recordkeeping 
burden  reduction  project,  32859 
Inventions,  Government-owned;  availability  for 

licensing,  9990 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Conunittee, 
8812,  29866 
Air  Quality  Criteria  for  Particulate  Matter, 

chapters  review.  1 3578 
Alternative-fueled  vehicles;  air  quality  modeling 
and  infrastructure  issues  workshop.  26410 
Analysis  of  pollutants  in  environment;  annual 

conference,  13993 
Azinphos-methyl;  revised  pesticide  risk 
assessment;  stakeholders.  24149 

Bensulide  and  Profenofos.  revised 

organophosphate  pesticide  risk  &sessments. 

29640 
Bucillus  thuringiensis  crop  resistance 

management;  EPA/USDA  woricshop.  27985 
Chemical  mixtures;  health  risk  assessment, 

guidance  for  conducting;  peer  review 

workshop,  23833 
Children's  Health  Protection  Advisory 

Committee,  4649,  20000 
Clean  Air  Act  Advisory  Committee.  14231. 

15157,  18902,  33482.  34798 
Clean  Water  Act;  effluent  guidelines  plan; 

update,  15158 
Drinking  water  and  wastewater  programs;  gap 

analysis;  local-level  funding  needs.  6072 
Drinking  water  issues — 
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Arsenic  in  drinking  water,  stakeholders. 

23297 
Long  term  1  enhanced  water  surface 
treatment  rule  and  filter  backwash 
recycling  rule,  7642 
Methodology  for  deriving  ambient  water 
quality  for  protection  of  human  health; 
peer  review  workshop  and  stakeholder 
meeting,  19779 
Microbial  pathogens  and  disinfection 

byproducu,  4096.  8086 
Municipal  wells  in  Florida;  Federal 
underground  injection  control; 
stakeholders.  30325 
National  Drinking  Water  Contaminant 
Occunence  Dau  Base;  stakeholders, 
28172 
Safe  Drinking  Water  Act  25th  Anniversary; 

funires  foium.  18902.  28172 
Small  drinking  water  systems  and 

underscrved  populations;  futures  forum. 
28469 
Ultraviolet  radiation  use  for  disinfection. 
15157 
Effluent  Guidelines  Task  Force.  16449.  19355 
Environmental  Financial  Advisory  Board.  5059 
Environmental  Laboratory  Advisory  Board. 

5059.  14232.31219 
Environmental  Policy  and  Technology  National 
Advisory  Council.  4649.  7191.  14721. 
15159.20295.25336 
EPA-USDA  Tolerance  Reassessment  Advisory 

Committee.  8813,  15970 
FIFRA  Risk  Assessment  Methods  Ecological 
Committee;  workshops  on  probabilistic 
methods,  30996 
FIFRA  Scientific  Advisory  Panel.  3089.  24150 
Good  Neighbor  Environmental  Board,  31572 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee,  6651.  9508.  34798 
Gulf  of  Mexico  Program  Focus  Teams.  13994. 

19155,  22608 
Gulf  of  Mexico  Program  Management 

Committee.  6072 
Gulf  of  Mexico  Program  Policy  Review  Board. 

27987 
Hazardous  waste  biennial  reporting 

requirements;  software  development 
privatization.  35 1 1 
High  Prtxluction  Volume  Chemical  Initiative; 

periodic  updates,  24151 
Innovative  approaches  to  environmental 

protection;  formation  of  a  task  force,  1 3 1 87 
Lead-based  paint  hazards;  renovation  and 
remodeling  activities;  round  table 
discussion,  6073 
Local  Government  Advisory  Committee,  2897 
Microbial  and  Disinfectants/Disinfection 

Byproducts  Advisory  Committee,  25880 
Mississippi  River/Gulf  of  Mexico  Watershed 

Nutrient  Task  Force,  6652,  28818 
Multi-agertcy  radiation  laboratory  protocols 

manual  development  working  group,  4413 
NASA  Advisory  Council,  24649 
National  Drinking  Water  Advisory  Council, 
1009,  2491,  8357,  10662,  12804,  12805.  . 
14721.  18903.  27542.  27784.  31219 
National  Environmental  Education  Advisory 

Council.  23617 
National  Environmental  Justice  Advisory 

Council.  4414 
National  Strategy  to  Develop  Regional  Nutrient 

Criteria;  stakeholders.  27542 
Northeast  United  States  Ozone  Transport 

Commission.  24649 
Oxygenate  Use  in  Gasoline  Panel.  2639.  8357, 
13189,  19155,26745,31852 
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EPA 

Ozone  Tranixjn  Commission.  3090 
Perchlorate  onvironmentaJ  contamination; 

technic4l  workshop.  2492 
Perfonnance*  Based  Measurement  System; 

regional  workshops.  22862 
Persistent  bi^accimiulative  toxic  pollutants; 

toxic  chemical  release  reporting; 

emergency  planning  and  community  right- 

to-know^  multimedia  strategy.  3941 
President's  Qouncil  on  Food  Safety,  32788 
Public  enviniimenial  information  needs; 

stakeholders.  5270 
RCRA  progr»m;  new  waste  leaching  procedures 

developfient.  28173 
Resource  netils  and  shortfall  for  administering 

and  implementing  Sute  and  local  level 

program!  under  Clean  Water  and  Safe 

Drinking  Water  Acts;  stakeholders.  1 1866 
Risk  Characterization  HaixJbook  and  case 

snidies;  hen  review  workshop.  10662. 

13053    1 
Rodenticide  Stakeholder  Workgroup.  8813 
Science  Adviiory  Board,  166.  167,  3941.  5793. 

57?>4,  7ipi,8086,  10294.  11866,  13189. 

14232,  16160,  17169,  25501,  27784, 

30516.  31572.  31852.  32228.  33483. 

34236.  3k237.  35150 
Scientific  Adiisory  Panel.  1 1866 
Scientiric  CoiLselors  Board  Executive 

Committee.  3090.  18903 
State  and  Trilial  Toxics  Action  Forum 

Coordinating  Committee  and  Projects. 

12805.    "^ 
State  FIFRA 

Group,  7 
State  water  q 

impleme 

resource 

510 
U.S.  Govemntnt  Representative  to  Commission 

for  Environmental  Cooperation — 
Govemmenlal  Advisory  Committee.  19156 


;ues  Research  and  Evaluation 
94,  18016.29311.33484 

ility  programs  administration  and 
lUiion  under  Clean  Water  Act: 
leeds  and  shortfall;  stakeholders. 


National  A 
Urban  Wet  Wi 

Commit 
Vinyl  chlori 
integral 
summary 
Patent  licenses 


isory  Committee,  19155 
ither  Flows  Advisory 

27543 
toxicological  review  and 
risk  information  system 
workshop,  27785 
in-exclusive,  exclusive,  or 


partially  exclusive: 
ARCADIS  Gefaghty  &  Miller.  Inc.,  9990 
International  P^l  Cells.  9991 
Pesticide  dau  sul^mitters  list  availability,  19527 
Pesticide,  food,  at>d  feed  additive  petitions: 
Abbott  Laboraiories,  1 1872 
AgraQuest,  Inc .,  20295 
AgrEvo  USA  <:o.,  16965.  30997 
American  Cyai  amid  Co.  et  al..  1 1 874 
BASF  Corp.,  3392 
Dow  AgroScieiices  LLC  «  al.,  6351 
Ecolab  Inc.,  52|73 
FMCCorp.  8C87 
ICI  Surfactants  13192 
ICI  Surfactants  et  al.,  9147 
Interregional  R  search  Project  No.  4,  4650, 

8358 
Interregional  R  search  Project  No.  4  et  al.. 

17171.27:162 
Kuraray  Amcrii  a.  Inc..  3092.  3096 
Nihon  Nohyakt  Co..  Ltd.,  et  al..  8090 
Novaxtis  Crop  I  Protection.  Inc..  8102.  8816 

24153 
Novailis  Crop  1  "rotection.  Inc..  et  al..  28480 
Rhodialnc..  13195 

Rohm  &  Haas  To..  3098.  7883.  34237 
Zeneca  Ag.  Pro  ducts.  3099 
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Pesticide  programs: 
Aquatic  and  terrestrial  non-target  organisms; 
probilistic  tools  and  methods  for  evaluating 
impact  of  pesticides;  workshop.  25501 
Organophosphate  pesticide — 

Bensulide  and  profenofos;  revised  risk 
assessments  availability  and  public 
panicipation  on  risk  management.  32229 
Phostebopirim;  preliminary  risk  assessment; 

availability.  28469 
Sulfotepp;  revised  risk  assessments 

availability  and  public  participation  on 
risk  management  35151 
Pesticide  registration,  caixrellation,  etc.: 
1 .3-Dichloropropene.  9145 
1999  FY  work  plan.  12063 
AgrEvo  USA  Co..  4414 
American  Cyanamid  Co..  5271 
BASF  Corp..  10295,  11867 
Bayer  Corp.,  28471 
BioSafe  Systems.  15363 
Biotechnologies  for  Horticulture.  Inc..  1 1 868 
Bromoxynil.  2216 
Chlorfenapyr.  risk  and  benefit  assessments. 

3091.8814 
Chlorine  gas.  11869 
Chloroethane,  etc..  31575 
Chlorothalonil.  29867 
Cleary  Chemical  Corp.  et  al..  4102 
Colgate-Palmolive  Co.  et  al.,  23617 
Cyanazine.  35 1 1 
Dacthal.  etc..  1 1870 
Dexol  peemergent  weed  and  grass  preventer  2 

et  al..  18421 
Dow  AgroSciences  Corp..  4102 
E.I.  du  Pont  de  Nemours  &  Co..  28472 
E.I.  du  Pont  de  Nemours  &  Co..  et  al..  4099 
Environmental  Biocontrol  International  et  al., 

15364 
Ficam  2  1/2G.  etc.,  9146 
FMC  Corp.  et  al..  5271,  27260,  33485 
GB  Biosciences  Corp.  et  al..  10296 
Hi-Yield  Chemical  Co.  et  al.,  27254 
Isofenphos,  2642 

Isomeric  active  ingredients,  22863,  33486 
McLaughlin  Gormley  King  Co.  et  al.,  1 1871 
MICROFLO  Co.  et  al.,  32868 
Monsanto  Co.,  4418 
Novartis  Crop  Protection,  Inc.,  14233.  17170. 

35152 
Oxythioquinox,  13191 
Pursell  Industries,  Inc..  et  al..  40% 
Rhome-Poulenc  Ag  Co.  et  al..  4097 
SEVIN  brand  10%  bait  carbaryl  insecticide,  et 

al..  18424 
Sureco  Inc.  et  al..  14234 
Taensa.  Inc..  et  al..  19356,  32231 
Tolerance  reassessment  process:  transparency 
increase;  organophosphates;  preliminary 
risk  assessments.  1 199.  2644.  27258 
Tomen  Agro  Inc..  8815 
Uniroyal  Chemical,  Inc..  22865 
Watkins,  Inc.,  et  al.,  28473 
Zeneca  Ag  Products,  14237 
Pesticides:  emergency  exemptions,  etc.: 
Bifenthrin.  11879 
Buprofezin.  11880 
Diclosulam.  9152 
Emamectin  benzoate.  24160 
Malathion  and  diazinon.  9153 
Pesticides;  experimental  use  permits,  etc.: 
AgrEvo  USA  Co.  et  al.,  15365 
E.I.  du  Pont  de  Nemours  &  Co.,  10299 
Fleming  Laboratories,  Inc.,  I6%7 
Mycogen  Corp..  6652.  24161 
Rhone-Poulenc  AG  Co..  4653.  10300.  15365 


University  of  Rhode  Island.  14238 
Project  XL  (excellence  and  leadership)  innovative 
technologies  projects: 
Atlantic  Steel  Site.  GA,  32493 
Public-health  and  environmental  protection;  tests 
for  innovative  ways  of  achieving  better  and 
more  cost  effective  procedures.  16450 
Reports  and  guidance  documents;  availability,  etc.: 
Carbon  monoxide;  air  quality  criteria,  13198 
Children's  environmental  health  standards: 
Children's  Health  Protection  Advisory 
Cotiunittee  recommendations,  5277 
Community  and  nontransient  noncommunity 
public  water  systems  operators: 
cenification  and  recertification  guidelines. 
5916 
Emergency  planning  and  community  right-to- 
know;  industry  guidance.  32232 
Exposure  Factors  Handbook,  32045 
Extrapolation  of  the  Benzene  Inhalation  Unit 
Risk  Estimate  to  the  Oral  Route  of 
Exposure,  et  al.;  comment  request  25502 
Food  Quality  Protection  Act  science  policy 
issues — 
Choosing  Percentile  of  Acute  Dietary 

Exposure  as  a  Threshold  of  Regulatory 
Concern;  policy  issues;  comment 
request  16962 
Data  for  refining  anticipated  residue  estimates 
used  in  dietary  risk  assessments  for 
organophosphate  pesticides.  16967 
Pesticide  chemicals  and  other  substances 
having  common  mechanism  of  toxicity; 
identification  for  use  in  assessing 
cumulative  toxic  effects  of  pesticides. 
5796 
Pesticide  data  program  use  in  acute  dietary 

assessmem.  28485 
Proposed  threshold  of  regulation  policy  when 
food  use  does  not  require  tolerance,  etc., 
5795 
Hazardous  waste  combustion  facilities;  human 

health  risk  assessment  protocol,  510 
Hypoxia  in  Gulf  of  Mexico:  causes  and 
consequences;  integrated  assessment 
topical  scientific  reports,  23834 
Industrial  waste  management;  voluntary  guide 

31576 
Interim  enhanced  surface  water  treatment  rule 
and  Suge  1  disinfectants  and  disinfection 
byproducts  rule;  implementation  guidance, 
33487 
Municipal  solid  waste  disposal  facilities:  non- 
migration  demonstrations,  9509 
Oxygenates  in  water:  research  strategy,  8817 
Pesticide  registration;  mandatory  and  advisory 

labeling  sutements,  29641 
Pollution  prevention  research  strategy,  1 2805 
Printed  wiring  board  cleaner  technologies 
substitute  assessment  making  holes 
conductive.  4653,  19156 
Public  water  systems:  Public  Notification 

Handbook.  25880 
Self-policing  incentives;  discovery,  disclosure, 
correction,  and  prevention  of  violations; 
policy  statement  26745 
U.S.  greenhouse  gas  emissions  and  sinks  (1990- 

1997);  inventory,  11881 
Waste  research  strategy,  13994 
Y2K  enforcement  policy,  1 1 88 1 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Adams  County/Quincy  Landfills  2  &  3  Site, 

IL,  27987 
American  Chemical  Service  Site,  1200 
Atlantic  Wood  Industries.  Inc..  Site.  VA.  1 7664 
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C&R  Battery  Co.,  Inc.  Site.  V A.  4419 
Caelus  Devices  Removal  Site,  CA,  17179 
Caldwell  Systems,  Inc.,  Site.  NC,  6077 
Chemical  Handling  Coip.  Site.  CO,  28818 
Cherokee  Resources  Sites.  NC.  9509,  15366 
Chlorine  Institute,  Inc.,  28705 
Conus  Chemical  Co.  Site,  NJ,  16732 
David  Chemical  Site.  IL.  1 1005 
Elizabethtown  Landfill  Site.  PA.  32869.  32870 
Evergreen  Manor  Groundwater  Contamination 

Site.  IL.  18016 
Friedrichsohn's  Cooperage.  Inc.  Site.  NY. 

15746 
Gila  Tire  Pile.  Gila  River  Indian  Community. 

AZ.  15361 
Havertown  PCP  Site.  PA.  32870 
Industri-Plex  Site,  MA,  33860 
Interstate  Uad  Co.  Site,  AL,  13199 
JC  Pennco  Site,  TX,  6653,  13579 
John  P.  Saad  Site,  TN,  32234,  32235 
Johnson  Iron  Industries  Site.  MI,  2898 
Li  Tungsten  Site,  NY,  23299 
M&V  Electroplating  Corp.  Site,  MA,  32046 
MacGillis  &  Gibbs/Bell  Lumber  &  Pole  Site, 

MN,  5799 
Memphis  Container  Site,  TN,  17179 
Metal  Bank  Site,  PA,  18017 
Michigan  Avenue  Dump  Site,  MI.  28819 
Moschiano  Plating  Co..  Inc.  Site.  IL.  4420 
Murray  Machinery.  Inc.  Site.  Wl.  25503 
Odessa  Drum  Site.  TX.  19780 
Osage  Metals  Site.  KS.  14914.  23299 
Peerless  Indusuial  Paint  Coatings  Site.  MO. 

14722 
Powell  Road  Landfill  Site.  OH.  14722 
Reclaim  Barrel  Site.  UT.  12168 
Rosen  Brothers  Site.  NY,  4870 
Southeastem  Wood  Preserving  Site,  MS.  10145 
Standard  Scrap  Site.  IL.  34654.  34655,  34656 
Sun  Laboratories  Site,  GA,  10145,  15366 
Tar  Lake  Site,  MI,  5059 
Transport  One  Acid  Spill  Site,  KY,  15366, 

30025 
Tri-County/Elgin  Landfill  Site.  IL,  20001 
Tulalip  Landfill  Site,  WA.  25503 
Uniroyal  Hill  Street  Site.  IN.  3942 
Ware  Shoals  Dyeing  and  Priming  Site.  SC. 

17180 
Waste.  Inc.  Site.  IN.  3102.  3103 
Superfund  program: 
Emergency  Planning  and  Community  Right-to- 
Know  Act — 
Toxic  relea.se  inventory  reporting 
requirements;  workshops,  6074 
O'Brien  Machinery  Site,  PA.  1804 
Prospective  purchaser  agreenjents — 
Container  Recycling  Site.  KS.  16732 
Deaconess  Hospital  Site.  WA.  12168 
Fike  Chemical  Site.  WV.  27543 
McAdoo  Associates  Site.  PA,  23835 
NL  Industries.  Inc.  Site.  NJ.  32% 
Phoenix  Metals  Site.  WI.  13579 
Portland  Cement  Site.  UT.  2217 
San  Fernando  Valley  North  Hollywood  Site. 

CA,  10464 
Schafer  Manufacturing/Hawkens  Furniture 

Site.  MI.  8360 
Warwick  Township  Creek  Road  Site.  PA, 

34798 
Zephyr  Refinery  Site,  MI.  26756 
Toxic  and  hazardous  substances  contfol: 
Chemical  testing — 
Conditional  exemptions.  26960 
Data  receipt.  1 2806 

Methyl  isobutyl  ketone;  enforceable  testing 
consent  agreement  and  order,  20298 
Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  and  Indian 
Tribe  authorization  applications — 


Alabama,  19528 
Arkansas.  27266,  29868 
Colorado,  18017 
Connecticut  at  al.,  18904 
Iowa,  14444 
New  Jersey,  12807 
Texas,  18906 
Utah,  9991 
Virginia,  11884 
West  Virginia,  15746 
Wisconsin,  35153 
New  chemicals:  receipt  and  status  information. 

31852.  31855.31859 
Premanufacmre  notices  receipts.  2217.  2219. 
5284.  11006.  13792.  18908 
Use  of  monitored  natural  attenuation  at  Superfund. 
RCRA  correction  action  and  underground 
storage  tank  sites;  directive  availability, 
25039 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Alaska — 
Cook  Inlet;  oil  and  gas  exploration, 

development,  and  production  facilities; 
general  permit.  1 1 885 
Water  multi-sector  general  permit  for 
indusuial  activities,  2898 
Gulf  of  Mexico  OCS  operations — 
Western  portion;  oil  and  gas  extraction 
category;  general  permit.  19156 
New  Mexico  et  al.;  concentrated  animal  feeding 
operations;  general  permits  for  discharge. 
3942 
Pribilof  Islands.  AK;  seafood  processors  within 
three  nautical  miles;  general  permit.  1010 
Saipan;  reverse  osmosis  dcsalinization  facilities; 

general  permit,  15749 
Storm  water  multi-sector  general  permit  for 

industrial  activities,  2898 
Texas;  petroleum  bulk  stations  and  terminals; 
general  permit,  34243 
Water  pollution  control: 
Clean  Water  Act- 
Class  II  administrative  penalty  assessments. 
4870.  4871.  5799,  5800,  6078,  6654, 
19780,  19781,28819 
Marine  sanitation  device  standard;  petitions — 
New  Jersey,  25504 
New  Yoric,  7194 
No  discharge  zone  determinations — 

South  Carolina.  10465 
Ocean  dumping;  emergency  permits- 
National  Science  Foundation;  McMurdo 
Station,  Antarctica;  ice  pier  disposal, 
5790 
Water  quality  criteria: 

National  recommendations  for  1 57  pollutants; 
republication.  19781 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

RULES 

Debt  Collection  Improvement  Act: 
Administrative  wage  garnishment; 
implementation,  28916 
Employment  discrimination  complaint  procedures 
for  previously  exempt  State  and  local 
government  employees,  28743 
Procedural  regulations: 
Designated  and  notice  agencies;  CFR  correction, 
23019 
PROPOSED  RULES 
Age  Discrimination  in  Employment  Act: 
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Rights  and  claims  waivers;  tender  back  of 
consideration.  19952 
Semi-annual  agenda.  22062 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request.  14446 
Submission  for  OMB  review;  comment  request 
13199 
Meetings;  Sunshine  Act,  2646,  12169,  16452, 

31220 
Memorandums  of  understanding: 
Labor  Depanment;  coordination  of  functions, 
17668 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  22866 

Executive  Office  of  the  President 

See  Central  Intelligence  Agency 

See  Council  on  Environmental  Quality 

See  Management  and  Budget  Office 

See  National  Drug  Conaol  Policy  Office 

See  National  Education  Goals  Panel 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

See  Trade  Represenutive,  Office  of  United  States 

RULES 

Standards  of  conduct;  repeal.  12881 

Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
Chemical  Weapons  Convention; 
implementation,  27138 
Correction,  27854,  28908,  30103 
Commercial  communications  satellites  and 
related  items  removed  from  Commerce 
Control  List  and  retransferred  to  U.S. 
Munitions  List,  13338 
Cuba;  export  license  issuances  for  food  and 
certain  agricultural  commodities,  25807 
Encryption  items;  correction,  3213 
License  exception  CTP;  high  performance 

computers  exports  to  China,  2429 
Macau;  addition  to  commerce  country  chart, 

28907 
Specially  designated  terrorists  and  foreign 
terrorist  organizations;  exports  and 
reexports;  foreign  policy  controls.  1 120 
Export  licensing: 
Commerce  control  list — 

Missile  technology  conu-ols  changes.  5931 
Wassenaar  Arrangement  List  of  Dual-Use 
Items;  implementation;  commerce 
control  list  revisions  and  reporting 
requirements,  10852.  12744 
Expom'or  reexports,  license  requirement;  entity 
list — 
China  and  India.  28909 
Russia,  India,  and  Pakistan,  14605 
Organization  of  American  Slates  (OAS);  model 
regulations  for  conuol  of  international 
movement  of  firearms,  parts,  components, 
and  ammunition,  17968 
Serbia;  license  requirements  for  exports  and 
reexports,  24018 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3927. 
4068.  5630,  10274,  12286.  16695.  18401. 
18599,  27958.  31823,  31824 
Export  privileges,  actions  affecting: 

A.V.S.  Armoured  Vehicles'  Systems.  Inc.. 

15342 
Aluminum  Co.  of  America.  9470 
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Export 

Ames,  Aldifch  Hazen.  15344 
Broder,  Kenneth.  6608.  34633 
El- A  war.  Khaled  Khalil,  19336 
Export  Mattrials.  Inc.,  et  aJ..  23049 
Ferreiero-Pwga,  Francisco  Javier,  5023 
McNeil,  Wijliam  F..  and  American  Protection 

Corp.,  ^4320 
Nicholson,  Harold  J..  15345 
Sesin,  Jose  tuis,  6607 
Thane-CoatJ  Inc..  et  al.,  23051 
Yasutomi,  Kiyoyuki,  16899,  19861 
Imports: 
Crude  oil  artd  petroleum  products;  initiation  of 
national  security  investigation,  23820 
Meetings:         I 
Information  jSystems  Technical  Advisory 

Committee.  1179 
Materials  Tethnical  Advisory  Committee,  2170, 

9471,  16696,26737 
President's  ^pon  Council,  76,  9472,  1 1438, 

22598,  S0304.  30%2 
Regulations  tnd  Procedures  TechnicaJ  Advisory 

CommiBee.  4396.  24321 
Sensors  and  Instrumentation  Technical  Advisory 

CommiRee.  28158 
Technical  A4visory  Committee.  18402 
National  Defense  Stockpile;  market  impact  of 
proposed  disposals  of  excess  commodities, 
27233 

Export-Impjort  Bank 

RULES 

Freedom  of  Infftrmation  Act  and  Privacy  Act; 

implementation,  14373 
NOTICES 

Agency  information  collection  activities: 
Prop(Ked  coliection;  comment  request.  6654 
Submission  for  0MB  review;  comment  request, 
22609 
Meetings: 
Advisory  Coiunittee,  1 1010.  29312 
Sub-Saharan  African  Advisory  Committee, 
15753.  i386l 

Farm  Credit  Administration 

RULES 

Farm  credit  sys^ 
Disclosure  to  shareholders — 
Bank  direc(or  compensation  limits,  16617, 
25423[ 
Funding  and  fiscal  affairs  loan  policies  and 
operatioi)s.  and  funding  operations — 
Investment jmanagement,  28884 
Leasing  activities,  34514 
Organization-i- 
Balloting  a*d  stockholder  reconsideration 

issues.^effective  date.  6784 
Bank  direcipr  compensation  limits,  16617, 
254231 

PROPOSED  R|JLES 

Farm  credit  system; 
Funding  and  fiscal  affairs  loan  policies  and 
operationt.  and  fiiixiing  operations — 
Financial  a»istance  to  associations.  8018 
Freedom  of  Information  Act;  implementation, 

10954 
Semi-annual  agetida.  2226U 
NOTICES 
Meetings;  Sunshine  Act,  1623,  2646,  3513,  4653, 

7196,  13791  16732.  25337,  31000 
Privacy  Act: 
Systems  of  reoords,-  28 1 75 

Farm  Credit!  System  Insurance 
Corporation 

PROPOSED  RULES 

Semi-annual  agenda,  22266 
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Farm  Service  Agency 
RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Tobacco.  15290 
Program  regulations: 
Community  Facilities  Grant  Program,  32387 
Community  Programs  Guaranteed  Loans 

Program,  28333 
Farm  labor  housing  loans  and  grants;  requests 

processing,  24476 
Housing  Opportunity  Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  Rural  Rental  Housing  Program, 
32370 
Preferred  lender  program  implementation  and 
guaranteed  loan  regulations  streamlining, 
7358 
Servicing  and  collections — 
Disaster-set-aside  program,  392 
Suspension  of  collection  of  recapture  amount 
for  borrowers  with  shared  appreciation 
agreements,  19863 
Special  programs: 
Dairy  indemnity  payment  program,  17942 
End-use  certificate  program  for  imported 

Canadian  wheat.  12884 
Small  hog  operation  payment  program.  6495 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Toibacco.  9452 
Program  regulations: 
Indian  Tribes  and  tribal  corporations;  loan  debt 
forgiveness,  10235 
Special  programs: 
End-use  certificate  program  for  imported 
Canadian  wheat,  2152 
Warehouses: 
Cotton  warehouses;   "without  unnecessary 
delay"  defmed,  28938 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7619, 
10123.  15717 
Certified  and  preferred  lenders;  volume 
requirements  and  loss  rates;  eligibility 
criteria.  7404 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Drought  Policy  Commission,  1792 
Direct  and  guaranteed  farm  ownership  and  farm 
operating  loan  program: 
Specialized  facilities  used  for  hog  production, 
construction;  temporary  suspension,  1 178 
Preferred  Lender  Program;  eligibility  criteria, 

24132 
Warehouse  Act  fees: 
Cotton,  etc.,  34765 
Warehouses,  licensed;  cancellations  and/or 
terminations;  list  availability.  191 18 

Federal  Aviation  Administration 
RULES 

Air  carrier  certification  and  operations: 
Commercial  passenger-carrying  operations  in 
single-engine  aircraft;  gyroscopic 
instrumentation  redundant  power, 
instrument  flight  rule  clarification 
Correction.  7065 
Crewmember  interference,  poruble  electronic 
devices,  and  other  passenger  related 
requirements 
Correction,  7066 
Flight  crewmember  flight  time  limitations  and 
rest  requirements;  enforcement  policy, 
32176 


Major  repair  data  development  (SFAR  No.  36). 
958 
Correction,  3836 
Aircraft: 
Turbine  engine  powered  airplanes — 
Emission  standards  and  revised  test 
procedures.  5556 
Airmen: 
Pilot-in-command  night  takeoff  and  landing 
recent  flight  experience  requirements; 
alternative  means  of  compliance.  23526 
Air  traffic  operating  and  flight  rules,  etc.: 
Anchorage.  AK;  terminal  area  description 
revised,  etc.,  1 4972 
Correction,  17439 
Grand  Canyon  National  Park,  AZ — 
Special  flight  rules  in  vicinity  (SFAR  No. 
50-2),  5152 
Pilot  responsibility  for  compliance  with  air 
traffic  control  clearances  and  instructions. 
15912 
Serbia-Montenegro;  flights  within  territory  and 
airspace;  prohibition  (SFAR  No.  84). 
15120 
Correction.  23395 
Airworthiness  directives: 
Aerospatiale.  8712.  17522.  23766 
Agusta  S.p.A..  2559.  7494,  7773,  13502 
Airbus,  1106,  1108,  1114,  1116.  1118.  2551. 
2552.  2813.  2817.  8225,  8232.  12242, 
12244.  12252 
Alexander  Schleicher  Segelflugzeugbau.  20142. 

22779,  33010 
AlliedSignal  Avionics,  Inc.,  1 1759 
AlliedSignal  Inc.,  16621,  31490 
Allison  Engine  Co.,  4525,  5592,  8233,  16339 
Avions  Pierre  Robin,  3817,  13504.  16624, 

20148.24028,24029 
Bell,  1715,  2819,  3819,  3821,  3823,  7771, 
10208,15661,16801,19254.23016.    ■ 
32398,  33747,  34525 
BMW  Rolls-Royce  GmbH,  9056 
Boeing.  5,  985,  987,  989,  1112,  1994,  2016, 
2038,  2061,  4959,  5590,  6189.  6791,  7774. 
8230,  8500,  9906.  9908.  10205,  10213. 
10557.  10935.  11533.  12743,  13669, 
13884,  14578.  15298.  15920.  16625. 
16810.  17514.  17524.  19879.  19883, 
20146,  24505.  25194,  25197,  25424. 
25426.  25804,  27905,  28901,  29778, 
29783.  31488,  33390,  33394,  34707.  34979 
Bombardier,  5587.  16803.  26653 
British  Aerospace,  8499,  991 1.  9912,  10555, 

13325,  13326,  14588,  20150,  24033,  24034 
Cessna,  29781,  32797 
CFM  Intemauonal,  13667,  17962 
Construcciones  Aeronauticas.  S.A.,  6518,  15659 
Day-Ray  Products,  Inc..  6788 
Domier.  3204,  13328.  17512 
Empresa  Brasileira  de  Aeronautica  S.A.,  4029, 
452 1 .  7993.  1 3892.  1 5 1 26.  2403 1 .  26835 
Eurocopter  France,  4288,  10216,  11375,  11764, 
13886,  14585,  14822,  16808,  19881, 
22782,  25198,  26839,  28353.  28355,  32399 
Fairchild,  1 1761 

Fokker.  2555,  2816,  3202,  23763 
General  Electric  Aircraft  Engines,  28905 
General  Electric  Co.,  749,  17951,  17958,  17961 
Honeywell,  1 110 
Industrie  Aeronautiche  e  Meccaniche,  14824, 

27661 
Intemational  Aero  Engines  AG,  6786,  9910, 

17956.31967 
Israel  Aircraft  Industries,  Ltd.,  2428 
LET  Aeronautical  Works,  34528 
Lockheed,  2556,  14580,  18324.  20144,  33386 
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McDonnell  Douglas.  1S02,  2810,  4291.  4S23. 
6521,  7498,  10209,  12249,  13330,  13890, 
15657,  16656,  16805,  17086,  18802, 
19689,  19691,  19693.  19695,  22544, 
23179,  27854.  29777,  33392,  34519 
Mitsubishi.  26831 
Mooney  Aircraft  Corp..  2791 1 
MT-Propeller  EntwicUung  GMBH,  34523 
New  Piper  Aircraft.  Inc.,  1021 1.  1 1757.  31687. 

34530 
Pilatus  Aircraft  Ltd..  395,  12241.  13882,  25200, 

34526 
Porsche,  14583 
Pratt  &  Whitney,  6784.  17947,  17949.  17954, 

25802,  26833,  28357,  30379,  30382 
Puritan-Bennett  Aero  Systems  Co..  18804 
Raytheon,  3816,  3826,  5710,  6512.  10560. 
18806.  20153.  22780.  24507.  26837. 
31491.31689 
Robinson  Helicopter  Co.,  2558,  17964,  17966, 

33745 
Rolls-Royce  Ltd.,  5093,  6514 
S.N.  CENTRAIR,  20152 
Saab,  6522,  8227 
Schempp-Hirth  K.G.,  4290 
Schweizer  Aircraft  Corp.,  2821,  7493 
Short  Brothers,  5588,  12247 
Sikorsky,  2560,  7491.  13889.  15669,  33743 
SOCATA-Groupe  Aerospatiale,  14820 
Textron  Lycoming.  5149,  6516 
Twin  Commander  Aircraft  Corp.,  395 
Uninsured  Relative  Workshop  Inc.,  751 
Williams  International,  L.L.C..  14097 
Airworthiness  standards: 
Model  Deland  Travelaire  airplane;  acceptance 

under  primary  category  aircraft  rule,  13501 
Special  conditions — 
Bell  Helicopter  Textron  Canada  model  427 
helicopters:  high  intensity  radiated  fields, 
27447 
Boeing  model  717-200  airplane:  operation 

without  normal  electrical  power,  27175 
Boeing  model  757-300  airplane,  3201 
Domier  model  328-300  airplane;  high 

intensity  radiated  fields,  25800,  27445 
General  Electric  Aircraft  Engines  models 
<7r7-6D,  CT7-6E  and  CT7-8  turboshaft 
engines,  28900 
Jetcruzer  model  500  airplane,  6510 
Learjet  Model  35,  35A,  36,  and  36A 
airplanes,  14818* 
Transport  category  airplanes — 

High-lift  device  controls;  gate  requirements, 
6160,  10740 
Carrier  certification  and  operations: 
Crewmembcr  interference,  poruble  electronic 
devices,  and  other  passenger  related 
requirements,  I07& 
Class  B  airspace,  4527,  17934 
Class  C  airspace,  6793,  17934,  23184 
Class  D  airspace.  8,  3206,  33%,  5712,  5930, 
6793,  6797,  12254,  12255,  13671,  13672, 
14306,  16340.  19255.  23184,  27913,  28091, 
28092.  28093,  29944.  34981 
Class  E  airspace,  8,  9,  10,  II.  12.  13.  1716,2119, 
2120.  2562,  2563,  2565,  2823,  2824,  2825, 
2827,  3009,  3010,  3206,  3207,  3208,  33%, 
3397,  3590,  3591,  3828,  3829,  3830,  3831, 
3832.  3833,  3834,  3835,  4782,  4783,  4784, 
5150,  5151,  5712,  6138,  6797,  6798,  6799, 
6800,  7499.  7994,  7995,  8234,  8502,  8504, 
8505,  8506,  8507,  8508,  8714,  9268,  9269, 
9270,  10387.  10562,  10563,  10740,  10937, 
10938,  10939,  10940,  12084,  12254,  12255. 
13333.  13671,  13672,  14306,  14589.  14590, 
14591,  14592,  14593,  14594,  14595,  145%, 


14597.  14598,  14599,  14600,  14601,  15300, 
15301,  15673,  15674,  15675,  15676,  15678, 
15679,  16024.  16340,  16341,  16342,  16343, 
16344,  17219.  18563,  19255,  19257.  19258, 
19259.  19260,  19261,  19262.  19263,  19264, 
19266.  19267,  19268,  19885.  19886,  20155, 
20156,  20157,  20158,  20159,  20160,  20161, 
20162.  22674.  23538,  23903,  24035,  24036, 
24510,  24713,  25806,  26656,  27913,  27914, 
28091,  28092,  28093.  28094.  28095,  280%, 
28875.  29944,  30241,  31 1 15,  31 1 16,  31 1 17, 
31 1 18.  31 1 19.  31 120.  32179.  32401.  32402. 
32924,  33010,  33011,  33012,  33013,  33014, 
33188,  33189,  33190,  33191,  33192.  33193. 
349821,34982,35256 

Commercial  spice  transportation: 
Licensing  regulations.  19586 
Correction,  29786 

Federal  airways  and  jet  routes,  3210 

Gulf  of  Mexico  high  ofTshore  airspace  area,  13504 

Hazardous  materials  transportation  by  air,  penalty 
guidelines;  policy  statement,  19443 

High  offshore  airspace  areas,  30888 

IFR  altitudes,  8234,  18563,  30890 

Jet  routes,  2565.  14602 

Procedural  rules: 
Protests  and  contract  disputes  procedures;  and 
Equal  Access  to  Justice  Act 
implementation,  32926 

Prohibited  areas,  1 3334 

Restricted  areas,  3623,  4534,  7777,  12743.  13506. 
14603.14604,23768 

Standard  instrument  approach  procedures,  1717. 
1724.  2828,  2830,  5154,  5594,  7778,  7779, 
7781.9912.9914,  13334,  13336,  14826, 
14828,  17272,  17526,  17528,  1%97.  22549, 
24283,  24284,  27663,  27664.  30892,  30895, 
308%,  33397,  33399 

VCR  Federal  airways,  29785 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Aging  airplane  safety,  16298 
Foreign  air  carrier  operations;  security 

programs.  13880 
Service  difficulty  reports,  18766 
Aircraft  overflights;  impact  on  National  Park 

System  units,  1 7293 
Air  traffic  operating  aitd  flight  rules,  etc.: 
Checked  baggage;  security  on  domestic  flights, 
19220,31686 
Conecuon,  23554,  28945 
High  density  airports;  takeoff  and  landing  slots 
and  slot  allocation  procedures.  2086 
Correction,  3055 
Kodak  Albuquerque  International  Balloon 
Fiesta.  NM;  airspace  and  flight  operations 
requirements,  27160 
Correction,  28945 
Parachute  operations,  18302 
Terrain  awareness  and  warning  system,  28770 
Airworthiness  directives: 
Aerospatiale,  438,  33441 
Airbus,  19942,  22816.  29607,  34579,  34588 
Alexander  Schleicher  Segelflugzeugbau,  445, 

20230 
AlliedSignal  Inc.,  190% 
American  Champion  Aircraft  Corp.,  29%9, 

29972 
Avions  Piene  Robin,  2863,  5985,  101 14,  101 16 
AyresCotp.,  2157 

Bell,  1 1401,  18845,  28418,  28420.  29814 
Boeing,  1545,  1549,  2161,  3226.  4367,  4372, 
4791,  6577,  7822.  7827,  7829,  8024, 
10578,  17130,  18386,  20224,  24092. 
24%3,  24964,  29602,  31518.  31523, 
31762,  31764.  33229.  33437,  33443,  34168 


Bombardier,  16366,  33232 

British  Aerospace,  435,  785,  7830,  8026,  8027, 

19930.  19936,  34586 
Cessna,  20221 

Construcciones  Aeronauticas,  S.A.,  3052 
Dassault,  23552.  29966,  34584 
De  Havilland,  19932 
Domier.  4370,  9453,  31520,  34590 
Empresa  Brasiliera  de  Aeronautica  S.A.,  24545 
Eurocopter  France,  27483,  34746 
Fairchild,  8022,  19934,  25218 
Fokker,  12772,  18840,  19940,  27480 
General  Electric  Co.,  8762,  16364 
Harwell  Propeller  Inc..  4061 
Industrie  Aeronautiche  e  Meccaniche.  8020 
International  Aero  Engines  AG,  787 
Learjet.  26703 

LET  Aeronautical  Works,  18384,  31760 
Lockheed.  18842,  19938,  34170 
McDonnell  Douglas.  6259,  8530,  101 13.  10959. 

13936.22818 
MD  Helicopters  Inc..  33447 
New  Piper  Aircraft,  Inc..  13530,  13934 
Pilatus  Aircraft  Ltd..  18382.  31756.  31758, 

33445 
Pran  &  Whitney,  1552,  12770.  13932.  15137, 

19726,  29%5 
Raytheon.  443.  9939,  10237 
Robinson  Helicopter  Co.,  13732 
Rolls-Royce  pic,  33435 
S.N.  CENTRAIR,  441 
Saab,  8029,  24542 
Short  Brothers,  33439,  34575,  34577,-34581, 

34582 
Sikorsky,  18835 

Stemme  GmbH  &  Co.  KG,  20229 
Airworthiness  standards: 
Soloy  Corp.  model  pathfinder  2 1  airplane, 

29247 
Special  conditions — 
Boeing  model  717-200  airplane,  14408 
Boeing  model  767-300  airplane,  25851 
Boeing  model  767-400ER  airplane:  sudden 

engine  stoppage,  27478 
McDonnell  Douglas  Corp.  model  MD-17 

series,  26900 
Soloy  Corp.  model  Pathfinder  2 1  airplane. 
14401 
Transpon  category  airplanes — 
Landing  gear  shock  absorption  test 
requirements.  32978 
Class  B  airspace,  2449,  9940.  26705,  34592 
Class  C  airspace,  14410 
Class  D  airspace,  447,  1 142,  2605.  4793.  5093. 
10238,  10241,  10410,  10411,  11533,  12404, 
15708,  17717,  19310,  23028,  23805.  26705, 
30259,  31525 
Class  E  airspace,  60,  447,  1 142,  1554,  1555,  1557, 
1558.  1559,  1560,  1561,  1562,  1563.  1564, 
1565.  2605,  2864.  2866.  3228,  3664.  4793. 
4794.  4795.  47%.  4797.  4799.  4800,  5093, 
6579,  6580.  6581,  6582.  6583,  6823.  7141, 
7142,  7143,  7558,  8031,  8167.  8271.  8272, 
8445,  10238,  10239,  10241,  10242,  10410. 
10411,  11533,  11819,  11820,  12126,  12404. 
13938,  15139,  15140,  15142,  16024,  16368, 
16369,  16370.  16371,  17133,  17983,  17984. 
18481,  18584.  19310,  19312,  19313,  19314, 
19315,  19316.  19728,  2.3028,  23806,  23807, 
23808.  23809.  25220,  25221,  25222.  26712. 
26922,  28122,  28944,  29817,  29944,  30260, 
30928,  31525,  31526,  31527,  32828,  33234, 
35100,  35256 
Colored  Federal  airways,  2450 
Commercial  space  transportation: 
Launch  site  operation;  licensing  and  safety 
requirements.  34316 
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FAA 

Reusable  launcli  vehicle  and  reentry  licensing 
regulations,  19626 
Federal  airways,  3664,  3665,  18392 
High  offshore  airssace  areas,  3666 
Jet  routes,  2452,  IB392 
Low  offshore  airspace  areas,  30261 
Restricted  areas,  9*55 
Schools  and  other  certiflcated  agencies: 

Repair  stations;  Pan  145  review,  33142 
VOR  Federal  airways,  2453.  10962 

NOTICES 

Advisory  circuiarsd  availability,  etc.: 
Aging  airplane  tecords  reviews  and  inspections. 

16321         I 
Aircraft  product^  and  parts — 
Aircraft  data  eonvnunications  systems;  design 

approval.  18652 
Aircraft  engine  instructions  for  continued 

airwonhmess,  16515 
Electronic  displays  installation  in  Pan  23 

airplanes.  19853 
Equipment,  systems,  and  installations  in  Pan 

23  airplanes,  19853 
Scrap  or  salvageable  aircraft  parts  and 
maierialsrdisposition,  31030 
Aircraft- 
General  aviati^  reciprocating  aircraft 
engines;  listallation.  inspection,  atxl 
maintenaace  of  controls.  2595 1 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes;  powerplant 
installation  guidaiKe,  3995 
U.S.  military  airplus;  flight  safety  critical 
aircraft  p»ru,  engines,  and  propellers; 
ehgibility  and  evaluation,  39% 
Continued  airwonhiness  of  older  small  iranspon 
and  conunuler  airplanes;  esublishment  of 
dunage-toletance-based  inspections  and 
procedures,  ^  16321 
Digital  communiiation  systems  use;  air  carrier 

operational  approval,  30370 
Digiul  flight  data  recorder  systems; 

airworthiness  and  operational  approval, 
28236 
Emergency  evactlation  demonstrations,  6416 
Integrating  helictfxer  and  tiltrotor  assets  into 

disaster  relief  plaiuiing,  25390 
Normal  and  transxm  category  rotoreraft — 

Updates,  13047 
Reusable  launch  vehicle  system  safety  process 
and  expecte4  casualty  calculations  for 
commercial  tpace  lauiKh  and  reentry 
missions,  I9&67 
Transpon  category  airplanes — 
Shock  absorbtion  tests,  32982 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  12399, 

17055,  24447.29404 
Submission  for  0MB  review;  comment  request, 
23895.  2702^.  28022,  28023.  33943.  34693 
Aircraft: 
Two-engine  aircraft  operation  approval  criteria; 
207-minute  extended  range  operations, 
22667,2445) 
Airpon  noise  compatibility  program: 
Baton  Rouge  Metropolitan  Airpon,  LA,  32602 
Key  West  International  Airport.  FL,  27848 
Naples  Municipal  Airport.  FL,  1 3625 
Noise  exposure  map — 
Anchorage  International  Airport,  AK,  10059 
Austin-Bergstnim  International  Airport  TX, 

19401 
Oakland  Ccumry  International  Airport.  MI, 

11080 
Rickenbacker  International  Airpon,  OH,  9214 
Salt  Lake  City  International  Airport,  UT, 

14493 
Ttalsa  International  Airport,  OK,  35238 
Airport  Privatizatioi^  Pilot  FVogram;  applications: 
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Stewart  International  Airport  NY,  17208,  31675 
Aviation  Rulemaking  Advisory  Committee;  task 

assignments,  201 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability,  1855,  24690 
Committees;  establishment  renewal,  termination, 
etc.: 
RTCA,  Inc.,  25391 
Environmental  statements:  availability,  etc.: 
Baltimore- Washington  metropolitan  area; 
Potomac  Consolidated  Terminal  Radar 
Approach  Control  Facility.  9554 
Colorado  Airspace  Initative.  31676 
Colorado  Airspace  Initiative.  22670.  27612 
East-central  equatorial  Pacific  Ocean;  mobile, 
floating  launch  platform  construction  and 
operation  in  international  waters,  8433 
Hulen  Airport,  WY,  7939 
Jackson  Hole  Airport,  WY.  8436 
John  F.  Kennedy  International  and  LaGuardia 
Airports,  NY;  terminal  Doppler  weather 
radar,  4488,  16516 
Potomac  Consolidated  Terminal  Radar 
Approach  Control  (TRACON)  Facility, 
VA,  23727 
Potomac  Terminal  Radar  Approach  Control 

(TRACON)  Facility,  VA,  31030 
Toledo  Express  Airport,  OH;  noise 
compatibility  plan.  1 8065 
Environmental  statements:  notice  of  intent: 
Grand  Canyon  National  Park,  AZ;  Special 

Flight  Rules  Area,  6131 
Hartsfield  Atlanta  International  Airport  GA, 

11081 
T.F.  Green  Airport,  Rl;  noise  compatibility 
program.  18065 
Exemption  petitions;  summary  and  disposition. 
2532.  2533.  3332.  6732.  6934,  9555,  13627, 
13628,  14960,  16774,  19402,  19578,  23903, 
27613,  29078,  30370.  30371.  32602.  33131 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Airport  Improvement  Program.  2266,  18653, 
31031,31032 
Level  I  VFR  towers;  privatization,  1 4494 
Meetings: 
Aging  Transport  Systems  Rulemaking  Advisory 

Committee,  8436,  32603 
Air  Traffic  Procedures  Advisory  Committee, 

5089,  16516 
Aviation  Rulemaking  Advisory  Committee, 
2267,  2534,  2936,  3583,  3737,  5089,  8634, 
10177,  10336,  10734,  16516,  32604,  34839 
Commercial  Space  Transportation  Advisory 

Committee,  16775 
Communications/Surveillance  Operational 

Implementation  Team,  1 4495 
Informal  airspace  meetings,  1267 
Research,  Engineering  and  Development 

Advisory  Committee,  16775 
Reusable  launch  vehicle  operators;  safety 

guidance,  2267 
RTCA,  Inc.,  202,  563,  3584,  5852,  6733,  6934, 
8898,  8899,  10525,  11977,  12208,  13244, 
14495,  14782,  15867,  15868,  18472, 
18959,  19579,  25391,  27023,  30372, 
34839,  34840 
San  Francisco  Class  B  airspace  area,  CA; 

modification,  12829 
Satellite-based  Navigation  User  Forum.  6935, 

13244,32297 
Satellite  Communications/Surveillance 

Operational  Implemenution  Team,  24212 
Satellite  Operational  Implementation  Team; 
Global  Positioning  SystemAvide  Area  and 
Local  Area  Augmentation  Systenjs; 


capabiliUcs,  15393.  17210,  18960,  23384. 
24213 
Noise  abatement 
Minneapolis-St.  Paul  International  Airport,  MN; 
Stage  2  aircraft  operations  restricted,  28023 
San  Francisco  International  Airport  CA;  Stage 
2  aircraft  operations;  restricted  hours 
extended;  withdrawn,  8160 
Toledo  Express  Airport.  OH.  5089 
Organization,  functions,  arxl  authority  delegations: 
Billings.  MT;  closure  of  workspace  for  Aviation 
Safety  Inspectors.  34693 
Passenger  facility  charges;  applications,  etc.: 
Atlantic  City  International  Airport  NJ.  24447 
Birmingham  Intemational  Airport.  AL.  27024 
Boise  Air  Terminal  Airport  ID.  24448 
Bradley  Intemational  Airport.  CT.  3584.  34840 
Bush  Field  Airpon,  GA.  13840 
Charlottesville-Albemarle  Airport  VA,  13841, 

15197,32093 
Chicago  O'Hare  International  Airport.  IL,  16776 
Chico,  CA,  et  al.,  28860 
Chico  Municipal  Airport,  CA,  3996 
Cleveland  Hopkins  International  Airpon  and 

Burke  Lakefroni  Airport  OH,  16776 
Clinton  County  Airpon,  NY,  29078 
Cortez  Municipal  Airport,  CO,  32298 
Des  Moines  Intemational  Airport  I  A,  24213 
Eastern  Iowa  Airport  lA,  24705 
Easterwood  Airport  TX,  5090 
Greater  Cumberiand  Regional  Airport  WV, 

25952,  32924 
Green  Bay,  Brown  County,  WI,  et  al.,  19404 
Hagerstown  Regional  Airport-Richard  A. 

Henson  Field.  MD.  15868 
Hariingen  Airpon  Board.  TX.  et  al...  33944 
Harrisburg  Intemational  Airport  PA.  1 1977 
Houghton  County  Memorial  Airpon.  MI.  28863 
Jackson  County  Airport  Authority,  OR,  et  al., 

13841 
Jackson  Hole  Airport,  WY.  30556 
Jackson  Intemational  Airport.  MS,  31033 
Jacksonville  Intemational  Airport  FL,  9555 
John  F.  Kennedy  Intemational  Airport.  NY; 
LaGuardia  Airport.  NY;  and  Newark 
Intemational  Airport.  NJ.  1 8065.  24449 
Johnstown-Cambria  County  Airpon.  PA.  5699 
Ketchikan  Gateway  Borough.  AK,  et  al.,  2268 
Key  Field  Airpon,  MS,  29405 
Key  West  International  and  Marathon  Airpoiu, 

FL,  28023 
Killeen  Municipal  Airport  TX,  31033 
Lamben-St.  Louis  Intemational  Airport,  MO, 

203 
Lebanon  Municipal  Airport  NH,  31034 
Long  Island  McArthur  Airpon,  NY,  2936 
Lubbock  Intemational  Airpon,  TX,  27024 
MBS  Intemational  Airport  MI,  17056 
Melbourne  Intemational  Airport  FL,  2937 
Metropolitan  Oakland  Intemational  Airpon,  CA, 

18066 
Missoula  Intemational  Airport  MT,  1 4782 
Mobile  Regional  Airport  AL,  26474 
Modesto  City-County  Airport-Harry  Sham 

Field,  CA.  2698 
North  Bend  Municipal  Airport  OR,  5852 
Orlando  Intemational  Airport  FL,  12829 
Pellston  Regional  Airport  of  Emmet  County, 

MI,  8899 
Pensacola  Regional  Airport  FL,  2938 
Portland  Intemational  Airport,  OR,  4172,  144% 
Richmond  Intemational  Airport  VA,  32094 
Rochester  Intemational  Airport  MN,  28864 
Southwest  Georgia  Regional  Airport  GA,  7683 
Syracuse  Aviation  Department,  NY,  et  al.,  6935 
Tri-Cilies  Airport.  WA.  15394 
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Tyler  Pounds  Field  Airport,  TX,  13465 
University  of  lilinois-Willard  Airport,  IL.  16T77 
University  Park  Airport,  PA,  19406 
Waterloo  Municipal  Airport,  I  A,  17210 
Will  Rogers  World  Airport,  OK,  2698 
Worcester  Regional  Airport,  MA,  10734 
Yeager  Airport,  WV,  19853 
Yellowstone  Regional  Airport.  WY,  27614 
Procurement  contracts  and  screening  information 
requests,  etc.;  standard  clauses  Change  1 1 ; 
revision,  19407 
Reports  and  guidance  documents;  availability,  etc.: 
Airport  revenue  use;  policy  and  procedures, 

76% 
Reusable  launch  vehicles;  interim  safety 
guidance  meeting  transcript,  18653 
Technical  standard  orders: 

Stand-alone  airborne  navigation  equipment 
using  Global  Positioning  System 
augmented  by  Wide  Area  Augmentation 
System,  5337 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1218, 
1219,  4125.  5076,  13036,  15378,  15379 
Submission  for  OMB  review;  comment  request, 
12180,  27604,  33517,  33518,  33519,  34269 
Committees;  establishment,  renewal,  termination, 
etc.: 
Criminal  Justice  Information  Services  Advisory 
Policy  Board,  23358 
Meetings: 
Criminal  Justice  Information  Services  Advisory 

Policy  Board,  9542 
DNA  Advisory  Board,  10163 

Federal  Communications  Commission 
RULES 

Common  carrier  services: 
Access  charges — 

Primary  lines;  defmition,  16353 
Commercial  mobile  radio  services — 
Number  portability  obligations  and  telephone 

portability,  22562 
Providers  rate  integration  requirements; 

rulemaking  petition  denied,  4999 
Wireless  services  compatibility  with  enhanced 
91 1  service,  34564 
Competitive  bidding  procedures — 
Commercial  broadcast  and  instructional 
television  fixed  service  licenses,  24523 
Computer  III  further  remand  proceedings;  Bell 
Operating  Co.  enhanced  services  provision; 
Computer  III  and  Open  Network 
Architecture  safeguards,  etc.,  14141 
Federal-State  Joint  Board  on  Universal 
Service — 
Access  charge  reform,  30917 
Rural  health  care  universal  service  support 
mechanism;  fiinding  year  change  from 
calendar  to  fiscal  year  cycle,  259  i 
Schools  and  libraries;  universal  support 
mechanism:  funding  priority  rules 
clarification,  etc.,  33785 
Schools,  libraries,  and  rural  health  care 
providers;  universal  service  support 
mechanisms,  22806,  30440 
International  coitunon  carriers;  biennial 
regulatory  review,  19057 
Correction,  22903 
International  settlements  policy  and  associated 
filing  requirements;  biennial  regulatory 
review,  34734 


Mutual  Recognition  Agreements  implementation 
and  Global  Mobile  Personal 
Communication  by  Satellite  terminals; 
equipment  authorization  process 
streamlining,  4984 
Nondomirumt  interexchange  carriers;  records 

preservation,  19722 
Paging  systems  development;  geographic  area 
licensing  and  competitive  bidding 
procedures.  33762 
Personal  communications  services — 
Communications  Assistance  for  Law 

Enforcement  Act;  implementation,  14834 
Satellite  communications — 
Alternative  incentive-based  regulation; 
policies  and  rules;  reclassification  of 
Comsat  Corp.  as  nondominant  carrier. 
14394 
Fixed-satellite  and  wireless  services  and 
government  operations;  spectrum 
allocations,  2585.  6138,  6565 
Telecommunications  Act  of  1 996; 
implementation — 
Lxx:al  competition  provisions;  unbundled 
network  elements;  deaveraged  rate 
zones;  temporary  stay,  32206 
Pay  telephone  reclassification  and 

compensation;  reconsideration  petition. 
13701 
Unauthorized  changes  of  consumers'  long 
distance  carriers  (slamming):  subscriber 
carrier  selection  changes,  7746.  9219 
Telegraph  and  telephone  franks;  CFR  part 

removed.  13916 
Terminal  equipment,  connection  to  telephone 
network — 
Customer-provided  terminal  equipment;  terms 
and  conditions;  U.S.  and  Canadian 
requirements  harmonization;  correction, 
3048 
Truth-in-billing  and  billing  format;  common 

sense  priixriples,  34488 
Wireless  Communications  Bureau;  limitations 
waived  on  payments  in  settlement 
agreements  among  parties  in  contested 
licensing  cases.  26883 
Wireline  services  offering  advanced 

telecommunications  capability;  deployment. 
23229.  29598 
Correction,  34137 
Freedom  of  Information  Act;  implementation: 

Fee  schedule.  31139 
Organization,  functions,  and  authority  delegations: 
General  Counsel  Office,  Competition  Division 

elimination;  etc.,  5950 
Meeting  procedures.  2149 
Wireless  Telecommunications  Bureau; 
Gettysburg,  PA  reference  facility 
elimination  and  license  application 
information  availability,  28936 
Personal  communications  services: 
Licenses  in  C  block  (Broadband  PCS) — 
Installment  payment  financing,  26887 
Practice  and  procedure: 
Paper  document  filings:  deadline  extension, 
27200 
Radio  broadcasting: 
Broadcast  and  cable  EEO  rules  and  policies, 

8779 
Radio  broadcast  services;  CFR  correction. 

26327 
Radio  technical  lules;  streamlining;  biennial 
regulatory  review,  19498 
Radio  frequency  devices: 
Scanning  receivers  receiving  cellular  radio 
signals;  prevention.  22559 


Radio  services,  special: 
Aviation  services — 
Differential  global  positioning  systems  (GPS) 
correction  data  and  hand-held 
transmitters  use  in  112-118  MHz  bands, 
27472 
Maritime  services — 
Global  Maritime  Distress  and  Safety  System; 
waiver  of  rules  for  small  passenger  and 
fishing  vessels.  6253 
Licensing  process  simplification  and 
flexibility  for  public  coast  stations. 
26885 
Personal  radio  services — 
Family  radio  service;  very  short  distance  two- 
way  voice  radio  service;  establishment, 
14639 
Private  land  mobile  services — 
700  MHz  band;  public  safety  radio  spectnun; 
priority  access  service  requirements; 
effective  date,  3048 
800  and  900  MHz  bands;  operation  and 
licensing,  10395 
Radio  stations;  Ubie  of  assignments: 
Alaska,  19299 
Arizona,  23243 
Arkansas.  12902 
Florida,  32822 
Guanv3ll43 
Iowa,  22564 
Iowa  et  al.,  23243 
Kentucky,  5718,  19067,  22566 
Louisiana,  3 1 1 40 
Massachusetu,  57 1 9,  1 3722 
Michigan.  27710 
Mississippi,  14397,  22565.  32441 
Missouri,  33225 
Montana,  13723,  31511,  32821,  32822.  32823. 

33224 
Nevada.  26697 
New  York.  31141 
North  Carolina,  3874,  13721 
North  Dakota.31140,  31141.31142,  31143 
Ohio,  3650 

Oklahoma,  3874.  9923,  13720,  13723 
Oregon,  23022.  31 142,  34742 
Pennsylvania,  22565 
Texas,  5720,  9923,  12903,  13720.  13722, 

17108.  22563.  32823,  33224,  33225,  34743 
Various  States,  995.  2858,  7813,  8725,  13721, 

24522 
Washington,  5719,22565 
West  Virginia,  3873,  5718,  22564 
Wisconsin,  13719,32821 
Wyoming,  22566,  22567 
Television  broadcasting: 
Advanced  television  (ATV)  systems — 
Digital  television  service;  channel  allotments; 
impact  upon  existing  television  service, 
4322 
Cable  Television  Consumer  Protection  aixl 
Competition  Act  of  1992— 
Direct  broadcast  satellite  public  interest 
obligations;  political  progioituning 
lequirements,  5951 
Cable  television  systems — 
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FCC 

Annua]  repot  (Form  325);  biennial  regulatory 

review.  28106 
Emergency  i  lert  system;  broadcast  channel 

overri(Ms;  termination.  5950 
Markets  deHtiition  for  purposes  of  broadcast 

signal  cwTiage  rules.  33788 
Multichannel  cable  and  cable  television 

service;  pleading  and  complaint  process, 
6565 
Navigation  d  ;vices;  commercial  availability, 

29599 
Video  progn  mming  distribution  and  carriage; 
competii  ion  and  diversity  development. 
2595 
Satellite  Home  Viewer  Act;  satellite  delivery 

of  broadca»t  network  signals.  7113 
Two-way  trans^ssions;  multipoint  distribution 
service  an<)  instructional  television  fixed 
service  licenses  participation;  correction, 
4054 
Television  stations  table  of  assigiunents: 

Missouri,  I276t 
Televison  broadcasting: 

Gosed  captioning  and  video  description  of 
video  programming;  inadvertent  trademark 
reference  removed.  33424 

PROPOSED  RUIES 

Common  carrier  slices: 
Access  charges-|- 

Primary  linesj  definition,  16389 
Agency  competitive  bidding  authority,  23571, 
30288        I 
Conection,  2$  1 30 
Commercial  mo|>ile  radio  services — 
Wireless  servjces  compatibility  with  enhanced 

911  service,  3478.  31530 
guidelines, 
Federal-Sute  Joint  Board  on  Universal 
Service — 
Access  chargQ  reform,  30949 
Non-rural  locti  exchange  carriers;  high  cost 
suppon;  forward-looking  mechanism. 
31780 
Telecommunications  service  and  Internet 
access  (priority  one  services)  appeals, 
etc.;  supi^  allocation  method  in  event 
of  insuffiicient  funding,  33813 
Fixed  satellite  sorvice  and  terrestrial  system  in 

Ku-band.  1786,7577 
Inier-carrier  conpensation  for  Internet  service 

provider  (ISP)-bound  traffic,  14203 
Numbering  resource  optimization,  32471 
Satellite  conunuaications — 
2  GHz  band;  policies  and  services  rules 

establishment.  16880 
Mobile  and  pqnable  earth  stations  in  1610- 
1660.5  MHz  band;  emissions  limits, 
16687 
Telecommunications  Act  of  1996; 
implementation — 
Local  competition  provisions,  20238 
Rate  integration  requirement.  26927 
Unauthorized  changes  of  consumers'  long 
distance  (Jarriers  (slamming);  subscriber 
carrier  selection  changes,  7763 
Truth-in-billing  aid  billing  format;  common 

sense  principles,  34499 
Wireline  service^  offering  advanced 

telecommunications  capability;  deployment. 
23247 
FrequeiKy  allocations  and  radio  treaty  maners: 
3650-3700  MHz  government  transfer  band. 
2462 
Practice  and  procetkire: 
Regulatory  fees|l999  FY);  assessment  and 
collection,  2M,  16661 
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Radio  broadcasting: 
Broadcast  and  cable  equal  employment 
opportunity  rules  and  policies — 
Extension,  16388 
Revision,  2461 
Low  power  FM  radio  service;  creation  and 
operation,  7577 
Radio  services,  special: 
Personal  radio  services — 
Medical  implant  communications  service  in 
402-405  MHz  band;  esublishment. 
10266 
Private  land  mobile  services — 
700  MHz  band;  public  safety  radio  spectrum: 
priority  access  service  requirements, 
1003 
Biennial  regulatory  review,  3480 
Commercial  wide-area  800  MHz  licenses; 
consuticticn  requirements,  3 1 532 
Radio  stations;  table  of  assignments: 
Arizona,  17137,  17142,26717,31172.31173, 

31174 
Arkansas,  17137,  17138 
California.  8781,  17140,  17142,  28427.  30290, 

30291.  30293,  30294.  30295,  30296 
Colorado,  7842.  7844,  7845,  7846,  8780,  8781, 
14423,  17138,  17139,  17140.  17141, 
26718,26719,31174 
Florida,  5738,  12922,  29980 
Georgia,  7843,  23253,  30294 
Hawaii,  24566,  26717,  30288,  30289,  30290, 

30291,30292 
Idaho,  7845,  30293,  31 171,  31 174,  31 175, 

31176 
Illinois,  8785,  28133 
Iowa,  8786,  15714,  15712,  1 57 1 5,  29978 
Kansas.  3913.  7844.  8781,  17137,  17143 
Kentucky,  8785 

Louisiana,  7843.  30292,  31 172,  31 173 
Maryland,  24567 
Michigan,  1 44 1 9,  18596 
Minnesota.  14420 
Mississippi,  3913,  13757,  26719 
Missouri,  12923,  24998 
Montana,  5736,  5737,  5738,  5739,  8786,  8787, 
8788,  12923,  14419,  14420,  24996,  24997, 
34751,  34752,  34753,  34754 
Nebraska,  14422,  18871.  28131,  28132,  28424, 

28425,  29978 
Nevada,  14421.  15713,  18873.  28425,  28426, 

34755 
New  Hampshire,  5625,  5626,  7841,  14420 
New  Mexico,  14421,  14423,  16396,  18872, 

1 8873,  23036,  28 1 32,  29977 
New  York,  5625,  5626,  7841,  14422,  15714 
North  Carolina.  13756 
North  Dakota,  5624,  7846,  7847,  7848 
Oklahoma,  5623,  29977 
Oregon,  7842.  7847.  28131.  28133 
Pennsylvania.  8782,  8784,  8785 
South  Dakota,  1 57 1 3 
Tennessee,  29979 
Texas.  5737,  5739,  8788,  12924,  24566,  24997, 

24998,31532,33237 
Utah,  23252.  23253,  23254,  23255,  34750, 

34751,  34752,  34753 
Various  States,  24565,  24567,  26720 
Vermont,  5624 
West  Virginia,  8784 
Wisconsin,  5740,  6020,  7843 
Wyoming,  8782,  8783,  15713,  29979 
Rulemaking  proceedings;  petitions  filed,  granted, 

denied,  etc.,  9960 
Semi-annual  agenda.  22268 
Television  broadcasting: 
Broadcast  and  cable  EEO  rules  and  policies. 
2461.  8779 


Digital  television  capacity;  ancillary  or 
supplementary  use  by  noncommercial 
licensees.  6852 

Digital  Television  Service  Industry  Coordination 
Conuninee;  establishment.  62% 

Local  television  ownership  rules;  En  Banc 
hearing,  6591 

Television  stations;  table  of  assigiunents: 

Arizona.  23036 

Arkansas,  7848 

Nevada.  23036 

Utah,  29980 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2900, 
3297,  3699,  5802,  6357.  7642,  7643,  7644, 
8563.  8564,  8565.  9509,  1 1909,  13014, 
13579,  14*47,  15753,  15754,  16452, 
18020,  18021,  18426,  18427,  19178, 
19179,  19530,  20300,  20301,  20302, 
20303,  22610,  23300,  24162,  25338, 
25339,  26961,  27786,  28186,  29643, 
30026,  30517,  30518,  31220,  31221. 
31863,31864,32495,34799 
Reporting  and  recordkeeping  requirements, 

2493,  2647,  4420,  6078,  6889,  7645,  9510, 
11471,  13580,  15754,  26412,  29026,  29644 

Submission  for  OMB  review;  comment  request, 
168,  877,  878,  1022,  1201,  2646,  2900, 
5803,  5804,  6358,  6890,  6891,  7646,  8565, 
8566,9333,  10466,  13015,  13581,  137%, 
14238,' 14448,  15163,  16453,  18021, 
18022,  18023,  19177,  19178,  19357, 
24162,25340,25880,25881.27786, 
27787,  30027,  324%.  32872,  34656.  35154 

Committees;  establishment,  renewal,  termination, 
etc.: 

Public  Safety  National  Coordination  Committee; 
chairperson  contact.  6358 

Technological  Advisory  Council,  16970,  29643 
Common  carrier  services: 
Inter-carrier  compensation  for  Internet  service 
provider  (ISP)-bound  traffic;  clarification, 
14239 

Local  multipoint  distribution  services — 
Auction  of  168  licenses;  minimum  opening 
bids  and  other  procedural  issues,  8361 
Paging  control  operations  licenses — 

Sacramento  County,  CA;  waiver  request, 

17364 

San  Mateo  County,  CA;  waiver  request, 
14915,  17365 

Pay  telephone  reclassification  and  compensation 
proceeding;  inmate  issues;  comment 
request,  25341 

Teleconununications  numbering  conservation 

measures;  implemenution.  34253 
Toll  free  service  access  codes — 

888  right-of-first  refusal  process  ended,  14243 
Wireless  telecommunications  services — 
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902-928  MHz  band;  location  and  monitoring 
service  licenses  auction;  electronic  filing 
requirement  waiver,  1201 
AM.  FM.  TV,  LPTV,  and  FM  and  TV 
translator  construction  permits;  closed 
broadcasting  auctions,  293 1 2 
Applications  and  pleadings;  unified  policy  for 

dismissal  and  return.  13S8I 
GPU  Energy  and  Pennsylvania;  sharing  of 
statewide  800  MHz  system  by  public 
safety  and  industrial/land  transportation 
eligibles;  waiver  request.  3103 
Location  monitoring  service  and  wireless 
communication  service  spectrum  auction; 
small  business  size  standard  definition. 
2901 
Paging  applications  pending,  dismissal  of  all 

those  mutually  exclusive,  etc..  12169 
Phase  II  220  MHz  service  spectrum  auction; 
minimum  opening  bids  and  other 
procedural  issues.  19530 
Meetings: 
2000  World  Radiocommunication  Conference 
(WRC  2000)  Advisory  Committee,  4654. 
9510.29643 
Emergency  Alert  System  National  Advisory 

Committee.  6359 
Network  Reliability  and  Interoperability 

Council.  15163.  34657 
North  American  Numbering  Council.  5060. 

10300.  14244.  16733,  25040.  31583 
Public  Safety  National  Coordination  Committee. 

17669.29315 
Technological  Advisory  Council,  16970,  32496 
Telecommunication  Certification  Bodies; 

workshop.  19781 
Virginia  Public  Safety  Regional  Planning 
Committee.  95 1 1 
Meetings;  Sunshine  Act.  3700,  3943,  5060.  8817. 
10146.  12809.  13016.  13796.  18023,25342, 
28186.  30027,30518 
Organization,  functions,  and  authority  delegations: 
Agency  closure  during  NATO  50th  Anniversary 

Summit.  19357 
Washington.  DC;  temporary  filing  facility 
closure.  95 1 1 
Personal  communications  services: 
C.  D.  E,  and  F  broadband  licenses;  auction. 
6892 
Public  Safety  National  Coordination  Committee; 

chairperson  contact.  17180 
Public  safety  radio  communications  plans: 
Florida,  5804 
New  England,  9993 
Radio  services,  special: 
Fixed  microwave  services — 

Broadwave  Albany,  L.L.C.;  waiver,  1 7366 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc..  3104.  3298,  4103,  5805,  6360, 
6943,8371,8818.  13796,  15755,  19357, 
19540.  30519.  30520.  31222,  32047,  34254 
Telecommunications  carriers,  foreign,  presumed  to 
possess  power  in  foreign  telecommunications 
markets;  list.  34799 
Television  broadcasting: 

Video  programming  delivery;  market 

competition  status;  annual  assessment. 
3514 
Applications,  hearings,  determinations,  etc.: 
Canyon  Area  Residents  for  the  Environment, 

35155 
Norcom  Communications  Corp..  1 5755 
Reading  Broadcasting.  Inc..  et  al..  32046 
Sprint  Communications  Co.,  L.P.,  33285 


Federal  Contract  Compliance 
Programs  Office 

RULES 

Affirmative  action  and  nondiscrimination 

obligations  of  contractors  and  subcontractors: 
Special  disabled  veterans  and  Vietnam  era 
veterans;  reporting  and  recordkeeping 
requirements,  15690 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Grapes,  24931 
Group  risk  plan  of  insurance;  2000  and 

succeeding  crop  years.  30214 
Onions.  33379 
Peanuts.  33378 

PROPOSED  RULES 

Administrative  regulations: 
Federal  Crop  Insurance  Act — 
Premium  reductions,  rebate  payments. 

dividends,  and  patronage  refunds,  etc.. 
25464 
Crop  insurance  regulations: 
Onions.  8015 

NOTICES 

Crop  revenue  coverage: 
Com,  grain  sorghum,  soybeans,  cotton,  and  rice. 

4609 
Wheat.  829,  33456 

Federal  Deposit  Insurance 
Corporation 

RULES 

Asset  and  liability  backup  program.  30869 
Deposit  insurance  coverage: 
Joint  accounts  and  payable-on-death  accounts. 
15653 
Practice  and  procedure: 
Filing  procedures  and  authority  delegations. 
20141 
Risk-based  capital: 
Construction  loans  on  presold  residential 
properties,  junior  liens  on  1-  to  4-family 
residential  propenies,  etc.,  10194 
Market  risk,  19034 

PROPOSED  RULES 

Minimum  security  devices  and  procedures  and 
Bank  Secrecy  Act: 
Insured  nonmcmber  banks;  Know  Your 
Customer  programs  development; 
withdrawTi,  14845 
Semi-annual  agenda.  22314 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  879, 
6082.  8371,  15756,  15757.  17180,  20302. 
28187 
Submission  for  OMB  review;  comment  request. 
3742.  7689.  13200,  1891 1.  20302,  23903, 
2648 1 ,  29083,  30326.  32047 
Community  Reinvestment  Act  regulations:  Federal 
financial  supervisory  agencies  policy 
statement;  withdrawn.  16578 
Federal  banking  and  thrift  agencies;  capital  and 
accounting  standards  differences;  report  to 
Congress.  26962 
Financial  institutions;  receivership  terminations, 

8372,  19358.  34803 
Insured  depository  institutions;  branch  closings; 

policy  statement.  34844 
Meetings;  Sunshine  Act.  5656,  5805.  7890.  8373. 
13582.  14245.  14723,  17367,  18024,  18912. 
19540.  20002,  29029.  29645.  30028.  30327 


Federal  Election  Commission 

RULES 

Presidential  primary  and  general  election 
candidates;  public  financing: 
Credit  and  debit  card  contributions  over 
Internet.  32394 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
Corporate  and  labor  organizations — 

Membership  association  member,  definition; 
public  hearing.  8270 
Freedom  of  Information  Act;  implementation, 

10405 
Presidential  pn-imary  and  general  election 
candidates;  public  financing: 
Eligibility  requirements  and  funding  expenditure 
and  repayment  procedures;  public  hearing. 
8270 
Rulemaking  petitions: 
Bopp,  James.  Jr.,  5200.  27478 
Wohlford.  Mary  Clare,  et  al..  31 159 

NOTICES 

Meetings;  Sunshine  Act.  1023.  3298.  4421.  4654. 
8105.9154.  10301.  11909,  13425,  17181, 
18427,  19782,  20303.  24394.  25505.  27268, 
27988,  28188.  29029.  30028,  31000.  31584. 
32235 
Special  elections;  filing  dates: 
Georgia,  3298 
Louisiana.  13582 

Federal  Emergency  Management 
Agency 

RULES 

Conduct  at  Mt.  Weather  Emergency  Assistance 
Center  and  National  Emergency  Training 
Center.  31136 
Disaster  assistance: 

Declaration  process;  cost-share  adjustment. 
19496 
Flood  elevation  determinations: 
California.  28935 
Ohio.  32816 

Various  States,  1521,  1523.  3045.  3046.  7107. 
7108.7109.7505.  11378.  11380.  11382, 
11384,  11386.  11388.  17567.  17569. 
17571.  24512,  24516.  24517.  26690, 
26692,  26694,  28931.  28933.  32817 
Virginia.  24515 
Flood  insurance;  communities  eligible  for  sale: 

Various  states,  4978,  7504,  9919,  24957 
Flood  insurance  program: 

Insurance  coverage  and  rales — 
Pre-RRM  buildings  in  coastal  areas  subject 
to  high  velocity  waters;  premium 
increase,  13115 
Write-your-own  program — 

Expense  allowance  percentage.  27705 
Regulatory  streamlining  and  udating;  Title  44  CFR 
parts  removed.  28103 

PROPOSED  RULES 

Disaster  assistance: 
Major  disaster  and  emergency  declarations. 
Governors'  requests;  evaluation.  3910 
Flood  elevation  determinations: 

Various  Sutes.  1573.  3056.  7570.  1 1403. 

1 1409.  17598,  24551,  26715,  28963,  32831 
Rood  insurance  program: 
Insurance  coverage  and  rates — 
Insured  structures;  inspection  by 

communities,  24256 
Pre-HRM  buildings  in  coastal  areas  subject 
to  high  velocity  waters;  premium 
increase,  3909 
Regulatory  streamlining  and  updating;  Title  44 
CFR  paru  removed.  8048 
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13797,  14917 
,33286 
1 26756,  33286.  33287 
24650,  27788 

655.5806.6083,8567.  13797. 


Federal  Emet^ency 

Conection,  10181 
Semi-annual  agei  ida,  22068 

NOTICES 

Agency  informat  on  collection  activities: 
Proposed  colle:tion;  comment  request.  511.512. 

513.  1623,  1624.  16733,  16734.  32873 
Submission  foi  0MB  review;  comment  request, 
513.  11472,  14917.  16735.  17367.32874, 
32876,  32  377,  34255 
American  Indian  land  Alaska  Native  policy: 
Intergovemmeital  relations — 
Comments;  $tatement  of  considerations.  2100 
Policy  statement.  2096 
Disaster  and  emergency  areas: 
Alabama.  6082,  7647.  8566.  9993 
Arkansas.  SSO\  6083.  7647.  8566.  8567,  9993. 

9994 
California, 
Colorado.  332! 
Florida,  24650, 
Georgia.  23: 
Idaho.  8567 
Illinois.  4654. 

33287       I 
Indiana.  5806.  (3084 
Iowa,  33287,  3ft288 

Kansas,  513,  2*757.  27788.  27789.  33289 
Louisiana,  608^.  19359.  20303 
Maine.  6085     ! 

Michigan.  6081  8568.  9994.  13797 
Mississippi.  60f6.  8568 
Missouri.  23301.  26757.  33289 
New  York.  6086,  6087.  9995.  13797.  14918 
Northern  Mariana  Islands.  5806 
Oklahoma.  26758.  27789.  27790.  33289 
Puerto  Rico.  1^59 
Tennessee.  5806.  5807.  6087.  6088.  7648.  8568 

9995.  277^1.  27792,  33290 
Texas,  514.27791.33290 
Washington.  8%9.  17368 
Wyoming.  137^8,  14918 
Flood  insurance  program: 
Flood  map  changes.  1 4980 
Map  changes  aad  flood  insurance  study  backup 

data;  fee  schedule.  1625 
Standard  flood  hazard  determination  fonn; 
revision,  3|04 
Grants  and  coope^tive  agreements;  availability, 
etc.: 
Emergency  Food  and  Shelter  Program.  22912 
Project  Impact;  building  disaster  resistant 
communitits.  7648 
Hotel  and  Motel  Pire  Safety  Act 

Colleges  and  uijiversities;  applicability.  20304 
Meetings:  I 

Emergency  Management  Instituie  Board  of 

Visitors,  3*44 
Emergency  Meiical  Services  Federal 

Interagcnc]f  Committee.  20305 
National  Fire  Atademy  Board  of  Visitors.  95 1 1 
National  Urban  ISearch  and  Rescue  Response 

System  Advisory  Committee.  27792 
Technical  Mapj^g  Advisory  CouiKil.  7890. 
16737,  24^0.  33291 
Radiological  emergency;  State  response  plans: 
Washington.  30J127 
I 
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Electric  utilities  (Tfederal 
Open  access 

(OASIS) 
interim  on-line 

denied. 
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Power  Act): 
time  information  system 
34117 
liscount  policy;  rehearing 


1995. 


Natural  Gas  Act 
Facilities  construction  and  operation,  etc.;  filing 
of  applications.  26572 
Natural  gas  companies  (Natural  Gas  Act): 
Project  cost  limits  under  blanket  certificates. 
8239 
Natural  Gas  Policy  Act 
Interstate  natural  gas  pipelines — 
Business  practice  standards.  5157,  17276 
Practice  and  procedure: 
Complaint  procedures,  1 7087 
Electronic  service  of  documents,  31493 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Open  access  same-time  information  system 
(OASIS)  and  standards  of  conduct — 
Uniform  business  practices.  5206 
Public  access;  information  and  electronic  filing, 

29614 
Rate  schedules  filing — 
Regional  Transmission  Organizations.  31390 
Natural  gas  companies  (Natural  Gas  Act): 
Landowner  notification.  ex[)anded  categorical 
exclusions,  and  other  environmental  filing 
requirements.  27717 
Natural  Gas  Policy  Act 
Interstate  natural  gas  pipelines — 
Transportation  services  regulation,  789 
Practice  and  procedure: 
Electronic  filing  issues;  staff  papers  availability 
and  technical  conference.  33034 
Semi-annual  agenda.  22322 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4402, 

9135.  14893.  14894.  19522.  19523.  33473 
Submission  for  OMB  review;  comment  request. 

16435,28167.31561.33068 
Bulletin  board  system;  elimination.  6642,  8445 
Declaratory  orders: 
Communications  of  market  information  between 

affiliates,  17150 
Electric  rate  and  corporate  regulation  filings: 
AES  Creative  Resources.  L.P..  et  al..  2480 
AES  Jennison.  L.L.C..  et  al..  4084 
AES  Westover.  L.L.C..  et  al..  4405 
Avista  Corp.  et  al..  14900 
BEC  Energy  and  Commonwealth  Energy 

System,  et  al..  29013 
Boralex  Stratton  Energy.  Inc..  et  al..  27764 
Boston  Edison  Co.  et  al..  33477 
California  Independent  System  Operator  Corp. 

et  al.  866 
California  Power  Exchange  Corp.  et  al..  8344 
Cambridge  Electric  Light  Co.  et  al..  1 2300 
Capital  Center  Generating  Co..  LLC.  et  al.. 

24636 
Central  Maine  Power  Co.  et  al..  7178 
Central  Piedra  Buena.  S.A.  et  al..  15959.  27766 
Central  Vermont  Public  Service  et  al..  17354 
Cincinnati  Gas  &  Electric  Co.  et  al..  1 3984 
Cinergy  Capital  &  Trading.  Inc..  et  al..  9489 
Cleco  Corp.  et  al..  2206 
Cleveland  Electric  Illuminating  Co..  et  al.. 

22605.  24637 
Commonwealth  Edison  Co.  et  al.,  34%.  14903, 

27769 
Connexus  Energy  et  al..  12306 
Cordova  Energy  Co.  LLC  et  al..«  14905 
CXY  Energy  Marketing  (U.S.A.),  Inc.  et  al.. 

158 
Dartmouth  Power  Association  L.P.  et  al..  4861 
Dearborn  Generation  Operating  L.L.C.  et  al.. 

19987 
Dominion  Elwood  Services  Co..  Inc..  et  al.. 

19758 


Duquesne  Light  Co.  et  al..  2632 

Eagle  Gas  Marketing  Co.  et  al..  6067 

Eastern  Utilities  Associates  et  al..  4865 

ECK  Generating.  S.R.O..  et  al..  1 193 

EGENOR  S.A.  et  al..  19143 

Electrade  Corp.  et  al..  18012 

Elwood  Energy  LLC  et  al..  5782 

Empresa  Guaracachi  S.A.  et  al..  7870 

Energy  National.  Inc..  et  al..  14907 

Enron  Capital  &  Trade  Resources  Corp.  et  al., 

31567 
Entergy  Nuclear  Generation  Co.  et  al..  2210, 

12308 
Entergy  Services.  Inc..  et  al..  29859.  30506 
Florida  Power  &  Light  Co.  et  al..  6643 
Foote  Creek  III.  LLC.  et  al..  26390 
Frontera  Generation  L.P.  et  al..  1 3560 
Front  Range  Energy  Associates,  L.L.C,  et  al., 

28460.  33858 
Genstar  Energy.  L.L.C.  et  al..  26395 
GEN  SYS  Energy  et  al..  18612 
Green  Country  Energy.  LLC.  et  al..  29303 
IGC/ERI  Pan  Am  Thermal  Generating  Ltd.  et 

al..  30979 
Illinois  Power  Co.  et  al.,  8080 
Indeck-Pepperell  Power  Associates.  Inc..  et  al., 

6069 
Indeck  Pleasant  Valley.  L.L.C.  et  al..  35145 
Indiantown  Cogeneration,  L.P..  et  al..  491 
Kentucky  Utilities  Co.  et  al.,  5650 
Lake  Road  Generating  Co.,  L.P..  et  al..  5046 
LG&E  Capital  Corp.  et  al..  17356 
LG&E  Energy  Marketing.  Inc..  et  al..  13562 
Magellan  Cogeneration.  Inc..  et  al..  3693 
MEG  Marketing.  LLC.  et  al..  20287 
Michigan  Gas  Exchange,  L.L.C.  et  al..  13564 
MidAmerican  Energy  Co.  et  al..  15961 
Milliken  Facility  Tnist  B-l.  et  al.,  26400 
Murphy  Oil  USA.  Inc..  et  al..  19990 
National  Fuel  Resources.  Inc..  et  al..  1 1856 
Nevada  Power  Co.  et  al..  18892 
New  York  State  Electric  &  Gas  Corp.  et  al.. 

3071 
Niagara  Mohawk  Power  Corp.  et  al.,  17359 
Northeast  Power  Coodinating  Council  et  al.. 

32035 
Northeast  Utilities  Service  Co.  et  al.,  25494 
Norwood.  MA,  et  al..  23612 
Np  Energy  Inc.  et  al.,  3500 
NRG  Northeast  Generating  LLC  et  al..  32849 
Pacific  Gas  &  Elecuic  Co.  et  al..  9987.  16955, 

17652 
PacifiCorp  et  al..  9492.  13986.  27772 
Panda  Guadalupe  Power.  L.P..  et  al..  29860 
Penobscot  Hydro.  L.L.C.  et  al..  9495 
PG&E  Power  Service  Co.  et  al..  496 
Phelps  Dodge  Energy  Services,  LLC,  et  al.. 

34229 
Phibro  Inc.  et  al..  3121 1.  32851 
PJM  Interconnection.  L.L.C.  et  al..  15963. 

24641.30510 
Portland  General  Electric  Co.et  al.,  24643 
Potomac  Electric  Power  Co.  et  al.,  26403 
Power  City  Partners.  L.P..  et  al.,  16438 
PS  Energy  Group.  Inc.,  et  al.,  9138 
Public  Service  Co.  of  New  Mexico  et  al.,  1801 
(Juestar  Energy  Trading  Co.  et  al.,  3504 
Rathdrum  Power,  LLC,  et  al.,  28169,  29087 
San  Diego  Gas  &  Electric  Co.  et  al.,  27776 
SCC-Ll,  L.L.C.  etal.,  10456 
SCC-L2.  L.L.C..  et  al..  10460 
SE  Holdings.  L.L.C.  et  al..  4090 
Sempra  Energy  &  KN  Energy.  Inc..  et  al., 

18894 
Sempra  Energy  Trading  Corp.  et  al..  13565. 

32038 


FEDERAL  REGISTER  INDEX,  January-June,  1999 


Somerset  Power  LLC  et  al.,  34233 

South  Carolina  Electric  &  Gas  Co..  et  al.,  29017 

Southern  Energy  Potrero.  L.L.C.,  et  al.,  10136, 

19993 
Southwestern  Power  Administration  et  al.,  7181 
Storm  Lake  Power  Partners  11  LLC  et  al., 

10288,  12311 
Sunoco  Power  Marketing,  L.L.C.,  et  al.,  328SS 
UGI  Power  Supply.  Inc.,  et  al.,  13567 
Vastar  Power  Marketing,  Inc.,  et  al.,  497 
Virginia  Electric  &  Power  Co.  et  al.,  23062 
Western  Area  Power  Administration,  et  al., 

7873,  29308 
Western  Systems  Coordinating  Council  et  al., 

870 
Western  Systems  Power  Pool,  et  al.,  6334, 

29020 
Westwood  Operating  Co.,  L.L.C.,  et  al.,  24646 
Wisconsin  Electric  Power  Co.  et  al.,  8346 
Wisest-Connccticuu  L.L.C.,  et  al.,  23614 
Woodstock  Hills,  LLC,  et  al..  15965 
Zapco  Power  Marketers.  Inc..  et  al..  34646 
Electric  utilities  (Federal  Power  Act): 
Open  access  same-time  informauon  system 
(OASIS)  and  standards  of  contact- 
Enron  Power  Marketing,  Inc..  et  al.;  nwtion 

for  clarification,  10464 
Next-hour  transmission  service;  requests 
processing  experiment;  report.  29861 
Electric  utilities,  licensees,  and  others;  electronic 
filing  of  annual  report  (Form  No.  1 ); 
Windows  software  upgrade.  3074 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co..  14227.  15399.  15740. 

25033 
Algonquin  LNG,  Inc.,  18420 
Bangor  Hydroelectric  Co..  13421 
Bonners  Ferry.  ID.  16958 
Briggs.  George  and  Arminda.  25496 
Central  Maine  Power  Co..  6650 
Chugach  Electric  Association,  Inc..  33480 
Cox.  H.  Bruce.  1618 
Curtis/Palmer  Hydroelectric  Co.  L.P.  et  al., 

5654 
Duke  Energy  Corp..  254%.  27248 
El  Dorado  Irrigation  District.  27975 
Finch.  Pruyn.  &  Co..  Inc.,  25878.  35149 
Grand  River  Dam  Authority.  18420,  31215 
Heber  Light  &  Power  Co.,  8560 
Independence  Pipeline  Co.  et  al.,  19524,  24387 
J.M.  Miller  Enterprises,  Inc.,  5655 
Jacobson.  Eric  R.,  19352 
Koyle.  John.  6338 

Millennium  Pipeline  Co..  L.P..  et  al..  19760 
Nantahala  Power  &  Light  Co..  25318 
Norwich  Public  Utilities  Department.  10138 
Pacific  Gas  &  Electric  Co..  24143.  24144 
Port  Angeles,  WA,  27248 
Public  Utility  District  No.  1  of  Pend  Oreille 

County,  WA.  10464 
Public  Utility  District  No.  2  of  Grant  County, 

WA,  3504 
Regional  Transmission  Organizations,  31445 
Rough  &  Ready  Hydro  Inc.,  18895 
S.R.  Hydropower  of  Brockway  Mills,  4093. 

11003 
Summit  Hydropower.  Inc..  4408 
Viking  Gas  Transmission  Co.,  6339 
White's  Brook  Micro  Hydroelectric  Project; 

David  Head.  14909 
Wisconsin  Electric  Power  Co.,  9332,  9498 
Wyoming  Interstate  Co.,  Ltd.,  30009 
Environmental  statements;  notice  of  intent: 
Algonquin  LNG,  Inc.,  1613 
ANR  Pipeline  Co.,  5050,  12164,  16957 
CNG  Transmission  Corp.,  873,  30010 


Florida  Gas  Transmission  Co..  10138 
Northern  Border  Pipeline  Co..  4408 
Northern  Naniral  Gas  Co.,  20290 
Northwest  Pipeline  Corp..  18896 
Questar  Southern  Trails  Pipeline  Co..  23065 
Southern  California  Edison,  Inc.,  6339 
Tennessee  Gas  Pipeline  Co.,  28170 
Texas  Eastern  Transmission  Corp.,  4410 
TriState  Pipeline  L.L.C.,  2484 
Wyoming  Interstate  Co.,  Ltd.,  2637 
Hydroelectric  applications,  499,  876.  877,  1 197. 
1619,  1620.  1621.  2486.  2890.  2891.  2892. 
2893,  2894,  2895,  2896,  3075.  3076.  3077, 
3078,  3079,  3080.  3081,  3082,  3295.  32%. 
3505,  3506.  4093.  4094.  4095.  441 1.  4412. 
4493.  4645.  4867,  5051.  5052.  5053,  5054, 
5055.  5056,  5655.  5785.  5786.  5787.  6340. 
6888,  7640,  7641,  7876,  7877,  7878,  7879, 
7880,  7881.  8083.  8084,  8085,  8349.  8350, 
8351,  8352,  8353,  8354,  8563,  8808,  8809, 
9142,  9332.  9498,  9499,  9500,  10142,  10143, 
10181,  10656,  10657,  11004,  11858,  11859, 
11860,  11861,  11862,  11863,  12165,  12166. 
13013.  13185.  13421,  13570,  13572,  13988. 
13989.  14910.  14911.  14912.  15359.  15360. 
15740.  15741.  15742,  15743,  15744,  15968, 
16437,  16440,  16441,  16442,  16443,  16729, 
16959,  17157.  17158.  17159.  17160.  17161. 
17162.  17163.  17164.  17165.  17166.  17167. 
17168.  17361.  17657.  17658.  17659.  18014, 
18617,  18897,  19145,  19146,  19147,  19148, 
19761,  19762.  19763.  19764,  19765,  19766, 
19767,  19768,  19769,  19770.  19771.  19995. 
199%.  19997,  20291.  20292,  22857.  22858. 
22859,  22860,  23068,  23295,  24144,  24145. 
24146.  24147.  24387.  24388.  24389.  24390. 
24391.  25034.  25319.  25497.  25498.  25499. 
26404.  27248.  27249.  27250.  27251.  27533. 
27534,  27535,  27536,  27537,  27538,  27539. 
27540.  27541.  27975.  27976.  27977.  28172. 
28464.  28465.  28466.  29022.  2%34.  2%35. 
2%36,  2%37.  2%38.  29861,  30513,  30514, 
30982,  30983,  30984.  30985.  30986,  30987, 
31570,  31849,  33071,  33072,  33073,  33074, 
33075,  33076,  33280,  33281,  33282.  33283, 
33480,34650,34651 
Meetings: 
Capacity  benefit  margin  in  computing;  available 
transmission  capacity;  technical  confereiKe, 
16730.  26958 
Electronic  filing;  technical  conference,  33077 
Holyoke  Project  on  Connecticut  River.  MA; 
continued  operation;  license  application 
review.  25318 
Millenium  Pipeline  Project.  NY.  25497 
Natural  gas;  anticipated  demand  projections  in 
Northeastern  United  States;  public 
conference.  19352.28817 
Nevada  Independent  System  Administrator, 

18421 
OASIS  How  Woricing  Group.  23833 
Oil  and  natural  gas  sector;  Year  2000  issues; 

technical  conference.  3697.  30325 
Regional  transmission  organizations; 
consultation  sessions  with  Slate 
commissions.  3082 
Stingray  Pipeline  Co.;  settlement  conference, 

27252 
Tacoma,  WA;  teleconference  on  fish  and 
wildlife  issues  in  Southern  Lower  North 
Fork  area,  5656 
Meetings;  Sunshine  Act.  1622.  3697.  6071,  7188. 
8810,  10144,  11469,  14912.  17659.  20292. 
25035.27977.31850.34652 
National  Register  of  Historic  Places: 
Programmatic  agreement  for  managing 
properties;  restricted  service  list — 
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Summit  Hydropower,  4413 
Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines — 
Business  practice  standards.  1 3989,  28467 
Oil  pipelines: 
Producer  price  index  for  finished  goods;  annual 
change,  28468 
Preliminary  permits  surretider 

Universal  Electric  Power  Corp.,  18618 
Reports  and  guidance  documents;  availabihty,  etcj 
Long-term  records  storage;  use  of  alternative 
storage  media.  2897  , 
Applications,  hearings,  determinations,  etc.: 
AEE2,  L.L.C..  15736 
AES  Eastern  Energy,  L.P.,  8341 
AES  Eastern  Energy,  L.P.,  et  al.,  16952 
AES  NY.  L.L.C..  2204 

AES  Redondo  Beach,  LLC,  et  al.,  15958,  18416 
Aladdin  Petroleum  Corp.,  7176 
Alcoa  Inc.,  et  al.,  32222 
Algonquin  Gas  Transmission  Co.,  3291,  3690, 
9325,  12162,  12294,  17651.  19349.  20282. 
30504 
Algonquin  LNG.  Inc..  488 
Alice  Falls  Corp..  25316.  27041 
Allegheny  Power  Service  Corp.  et  al..  6329 
Alliance  Pipeline  L.P..  29303 
Alliant  Energy  Corporate  Services,  Inc..  25482 
American  Electric  Power  Co.  et  al.,  16953 
Anadarko  Systems  of  Transok.  LLC.  13417 
Anaheim.  CA.  26955 

ANR  Pipeline  Co..  1798.  2204.  3691.  3935. 
6063.  10285.  11458.  11849.  12295.  14437. 
14895.  18007.  20282.  25482.  26388. 
28811.31207,  31208,33474 
Antrim  County,  MI,  13417 
Aquenergy  Systems.  Inc.,  30504 
Argent  Energy,  Inc..  3493 
Arkansas  Western  Pipeline.  L.L.C..  23289 
AUantic  City  Electric  Co.  et  al.,  6064 
Atlantic  Richfield  Corp.,  19141 
Avoca  Natural  Gas  Storage.  27972 
Baltimore  Gas  &  Electric  Co.  et  al..  6638 
Bangor  Hydro  Electric  Co.,  16726 
Black  Marlin  Pipeline  Co..  1798.  2889 
Bonneville  Power  Administration.  1614,  18611 
Boston  Edison  Co.,  8076.  13979 
Boundary  Gas,  Inc..  16726.  23290,  33854 
•     BR  Pipeline  Co.  et  al.,  31208 
Cabrillo  Power  I  LLC,  6329 
Cabrillo  Power  I  LLC  et  al.,  10654 
Cabrillo  Power  II  LLC,  6329 
California  Independent  System  Operator  Corp.. 

499,  5648.  33854.  34227 
California  Power  Exchange  Corp..  4857.  18416. 

29853,  32222 
Cambridge  Electric  Light  Co.,  29854 
Cambridge  Electric  Light  Co.  et  al.,  1615 
Canadian-Montana  Pipe  Line  Corp.,  9985. 

10740 
Canadian  Niagara  Power  Co..  Ltd..  23290 
Carolina  Power  &  Light  Co..  et  al..  15357 
Central  Maine  Power  Co..  6638 
Central  Vermont  Public  Service  Corp..  2477. 

7637,9986,  15959 
Chandeleur  Pipe  Line  Co.,  31562 
Chevron  U.S.A.  inc.,  19755 
CH  Resources.  Inc..  8803 
Cincinnati  Gas  &  Electric  Co..  15959 
Clear  Creek  Storage  Co..  L.L.C..  14225 
Cleco  Trading  &  Marketing  LLC  et  al..  34227 
Cleveland  Electric  Illuminating  Co.  et  al..  25317 
CNG  Transmission  Corp.,  2478,  3292,  7177, 
8076,  11459,  15154.  15737.  18008.31209. 
33475 
Colonial  Pipeline  Co..  33854 


33 


Federal  Ener^ 


Colorado  Inter«a(e  Gas  Co..  2478,  6064.  10134. 

1 1459,  13*80,  18890,  2361 1.  25483, 

28811,31^.33069 
Columbia  Gas  transmission  Corp.,  863.  1799, 

4082,  504<),  8076,  8077,  8803,  9325,  9488, 

11459.  lliSO,  13012,  15154.  15155, 

15357,  16436,  16953,  18008,  18416, 

1861 1.  25^3,  28457,  30968,  34643,  34795 
Columbia  Gulf  [Transmission  Co.,  1615,  5648, 

8077,  880i  9326.  1 1460.  19350.  2881 1 
Commodore  G^  &  Electric.  Inc.,  10134 
CommonweaithI  Edison  Co.,  28812 
Commonwealth  Electric  Co.,  29854 
Consolidated  E4ison  Co.  of  New  York.  Inc., 

34227 
Consumers  Enetgy  Co.,  16436 
Cotton  Valley  Compression,  L.L.C.,  31847 
Cove  Point  LN<;  LP.,  11850 
Dauphin  Island  fathering  Partners,  6885,  23059 
Destin  Pipeline  Co.,  L.L.C..  10453,  11461, 

1 1851,  171 51,  17152,  20283,  23060, 

28812,  351  « 
Discovery  Gas  '  'ransmission  LLC,  3935.  25484. 

29631,346143 
Distrigas  of  Maisachusetts  Corp.,  17152,  33069 
Dow  Intrasute  Qas  Co.,  3 1 209 
19350 
ding  &  Marketing.  LL.C. 


10453.  11458. 


IDow  Pipeline  O 
Duke  Energy  Ti 

6064 
Dynegy  Midstre^  Pipeline,  Inc 

25030 
Eastern  Shore  Natural  Gas  Co.,  3935,  6329, 

8560,  93261  13555.  25484,  30969,  32490, 

34644         1 
East  Tennessee  Katural  Gas  Co.,  7866,  8804, 

12296,  122^7,  20283,  25030 
Edison  Mission  Marketing  &  Trading,  Inc., 

6330  1 

El  Paso  Natural  Pas  Co..  863,  1 189,  3071, 

6064,6639^8804.  8805,  14895,  15155, 

17153,  I80P8.  18890,  23829.  23830, 

25484,  254|5.  31210,  32033,  35143 
El  Paso  Offshora  Gathering  &  Transmission 

Co.,  7637 
Elwood  Marketing,  LLC.  13556 
EME  Homer  CitV  Generation,  L.P.,  3292 
Endicon  Pipeline  Co.,  4083 
Energy  East  SoUh  Glens  Falls,  LLC,  13556 
Entergy  Arkansai.  Inc.,  5040 
Entergy  Nuclear  Generation  Co.,  8805 
Entergy  Servicest  Inc..  32223 
Equitrans.  LP..  i77,  1615.  4403,  8077,  8341, 

9327,  10134,  17153,  22854,  26956,  28812 

28813.33415 
Felts  Mills  Encr^  Partners,  LP.,  7177 
FirstEnergy  Ope^ting  Companies,  28168, 

32223 
Florida  Gas  Tr 

10453,  1043 

13418,  1353 

23291,238311 
Florida  Power  AjLight  Co.,  33855 
Foote  Creek  III,  LlC,  29631 
FPL  Energy  Wyiljan  LLC,  4857,  7638 
Frontier  Gas  Stowge  Co.,  15737,  23060 
Garden  Banks  G^s  Pipeline,  LL.C,  4083 
Gas  Research  Iniitute,  27973,  30969 
Genesee  Power  Station  L.P.,  6330 
Georgia  Power  Op..  2890 
Geysers  Power  Q).,  LLC,  18891 
Geysers  Sututot^j  Trust,  23060 
Grand  River  Daii  Authority,  13418,  33855 
Granite  State  Gai  Transmission,  Inc.,  2478, 

11851,  1216B,  13418,  13557,  14897, 

20283,  2503b,  31210 
Grayling  Generating  Sution  LP.,  6330 


(mission  Co.,  2889,  4857. 
11001,  12162,  13184, 
14896,  17153,  22854, 


Great  Lakes  Gas  Transmission  L.P.,  5041,  7867, 

14897.  16727.  18417.25485 
Green  Mountain  Power  Corp.,  30505 
Green  Wolf  Oil  Co.,  13980 
Gulf  Sutes  Pipeline  Corp.,  26956 
Gulf  Sutes  Transmission  Corp.,  3493,  17154 
Gustavus  Electric  Co.,  12297,  19985 
Harbor  Cogeneration  Co.,  13557 
High  Island  Offshore  System,  9328,  18891, 

19141 
High  Island  Offshore  System,  LLC,  31210, 

32223 
Hubbardston  Hydro  Co.,  15358 
Idaho  Power  Co.,  30505 
Illinois  Power  Co.,  157,  6885 
Indeck-Olean  L.P..  34228 
Indeck  Pepperell  Power  Associates,  25485 
Indiana  Municipal  Power  Agency,  34228 
Iroquois  Gas  Transmission  System,  L.P.,  1189, 

3292,  16436,  18009,  19350,  35143 
ISO  New  England  Inc.  et  al.,  14439 
Jefferson  Island  Storage  &  HUB  L.L.C.  6639 
Jen>  B.  Buckley  Hydro  Project,  CO,  3293 
Jupiter  Energy  Corp.,  29999 
Kaiser-Francis  Oil  Co.,  13557 
Kansas  City  Power  &  Light  Co.,  2890 
Kansas  Pipeline  Co.,  12298,  16727 
Kentucky  Utilities  Co.,  1616 
Kentucky  West  Virginia  Gas  Co.,  L.L.C,  2361 1 
Kern  River  Gas  Transmission  Co.,  2479,  7638, 

18009,  19756,  2361 1,  27973,  32490 
Ketchikan  Public  Utilities,  8078 
KeySpan-Ravenswood,  Inc.,  26741 
KN  Interstate  Gas  Transmission  Co.,  1616, 

10286,  19756.  22855.  25486.  29854.  30970 
KN  Wattenberg  Transmission  L.L.C.  25486 
Koch  Gateway  Pipeline  Co..  1 190.  1616.  3692, 
5648,  6065,  6885,  1 1002,  16953,  17352, 
19986,  20284,  28457,  30970,  31562 
Koch  Power  Louisiana,  LL.C,  3936 
KO  Transmission  Co.,  11461,  13419 
Lakewood  Cogeneration  L.P.,  10654 
Landon,  Alf  M.,  7638 
Las  Cruces,  NM,  3494,  14897 
LG&E- Westmoreland  Rensselaer,  10655 
Louisiana  State  Gas,  LLC,  31848 
Louisville  Gas  &  Electic  Co.  et  al.,  12298 
Maine  Electric  Power  Co.,  6639 
Maine  Public  Service  Co.  et  al.,  6065 
Maritimes  &  Northeast  Pipeline  L.L.C,  5041, 

6331,  13420 
MDU  Resources  Group,  Inc.,  1616 
MEP  Investments,  L.L.C,  et  al.,  29999 
Michigan  Gas  Storage  Co.,  10135,  23291, 

26956 
MidAmerican  Energy  Co.,  6886,  32849 
Midcoast  Interstate  Transmission,  7867,  15156, 

27974 
Mid-Continent  Area  Power  Pool,  15155,  347% 
Mid  Louisiana  Gas  Co.,  8560,  8561,  9136, 
13558,  13790,  14898,  16728,  17154, 
18892,  23061,  23831,  26957,  27973. 
28813,  34644 
Midwestern  Gas  Transmission  Co.,  8561, 
10135,  12298,  15737,  24143,  30970 
Midwestern  Gas  Transmission  Co.  et  al.,  864 
MIGC,  Inc.,  4858 
Milford  Power  L.P.,  1 1462 
Minnesota  Agri-Power,  L.L.C.,  10655,  30970, 

32103 
Minnesou  Power,  Inc.,  5779,  14439 
Mississippi  Canyon  Gas  Co.,  L.L.C,  28168 
Mississippi  Canyon  Gas  Pipeline,  LLC,  8806, 

9136,9328 
Mississippi  River  Transmission  Corp.,  1 799, 
5779,  6065,  8341,  9328,  9489,  16953, 
18009 


Mobile  Energy  Services  Co.,  LLC.  10655 
Mofunouth  Energy,  Inc.,  13558 
Montana  Power  Co.,  16954 
Morgan  Generation  Co.  L.L.C.  et  al.,  4858 
Mountain  Petroleum  Corp..  1 190.  2706 
National  Fuel  Gas  Distribution  Corp..  1 191, 

33069 
National  Fuel  Gas  Supply  Corp.,  1617,  4858, 

5779,  5780,  6331,  9329,  1 1003,  15156, 

17154,  18417,  19986,  23291.  27974, 

28457,  347% 
Naniral  Gas  Pipeline  Co.  of  America,  3293. 

5043.  633 1 ;  7639.  9137.  10286.  10454, 
10455,  15738,  25317,  25486,  28814, 
30000,30971,31563,32223 

Nautilus  Pipeline  Co.,  L.L.C.,  4083,  3121 1 

Nevada  Sun-Peak  LP.,  13559 

New  Charleston  Power  I,  L.P.,  27247 

New  England  Power  Co.  et  al.,  25031,  30324 

New  England  Power  Pool,  28168,  29854 

Newpon  Electric  Corp.,  29855 

New  Yoric  Power  Pool,  13012 

Niagara  Mohawk  Power  Corp.,  5648 

Niagara  Mohawk  Power  Corp.  et  al..  34228 

NorAm  Gas  Transmission  Co..  3692,  5702, 

6066,6640 
Northbrook  Carolina  Hydro,  LLC,  31563 
North  Carolina  Power  Co.,  27248 
Northeast  Empire  L.P.,  et  al.,  25031 
Northeast  Utilities  Service  Co.,  5043,  31564 
Northeast  Utilities  Service  Co.  et  al.,  23292 
Northern  Border  Pipeline  Co.,  3293,  4083, 

5044,  16728,  1861 1,  28458,  30505,  3121 1, 
32490 

Northern  Natural  Gas  Co.,  2479,  3494,  5780, 
7867,  8806,9137,  12163,  13559,  13981, 
14439,  14440,  14899,  15156,  16443, 
16954,  18418.  22855,  22856,  24635, 

25487,  28169,  28814,  2%32,  32034,  33855 
Northwest  Alaskan  Pipeline  Co.,  3294,  3495, 

28815,  32034 
Northwest  Pipeline  Co.,  1 1852 
Northwest  Pipeline  Corp.,  1617,  1799,  5044, 

5781,6066,  6332,  J  1851,  16954,  18418. 

26389 
NYSD  L.P.,  27247 
Ocean  State  Power  et  al.,  4858 
Oconto  Electric  Cooperative,  4404 
OkTex  Pipeline  Co.,  32224,  34644 
Overthrust  Pipeline  Co.,  5781,  7868,  28815, 

35144 
Ozark  Gas  Transmission,  L.L.C,  1800,  35144 
Ozark  Gas  Transmission  System  et  al.,  23292 
Pacific  Gas  &  Electric  Co.,  1800,  8078,  27247, 

30001 
PacifiCorp,  27532,  30001 
PacifiCorp  et  al.,  6640 
PanEnergy  Lake  Charles  Generation,  Inc.,  et  al., 

32224 
Panhandle  Eastern  Pipe  Line  Co.,  864,  1 191, 

2479,  4404,  4859,  5044,  6332,  10286, 

10287,  11462,  17155.  19351,24143, 

25488,  28815,  30971 
PDI  Canada,  Inc.,  23293 

PDI  New  England,  Inc.,  23293 

Peoples  Gas  Light  &  Coke  Co.,  4404 

Petal  Gas  Storage  Co.,  13420 

PG&E  Energy  Trading-Power,  L.P.,  et  al.,  157 

PG&E  Gas  Transmission-Northwest,  30001 

PG&E  Gas  Transmission,  Northwest  Corp., 

4859,  5045,  5649,  8561,  1 1462,  18419, 

20284,31564 
PG&E  Gas  Transmission  Teco  Inc.,  5649 
Pine  Needle  LNG  Co.,  LLC,  15358,  23612, 

25488,  25877,  27623 
PJM  Interconnection,  L.L.C,  12163 
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PNM  Gas  Services,  3692 
Portland  General  Electric  Co..  8806 
Portland  General  Electric  Co.  et  al.,  40% 
Portland  Natural  Gas  Transmission  Systeni, 

3693.  14899,  20284 
Power  Authority  of  State  of  New  York,  9330 
PP&L,  Inc.,  7639 
Providence  Gas  Co.,  7639 
Public  Service  Co.  of  New  Hampshire,  23061 
Puget  Sound  Energy,  Inc.,  16960 
Questar  Pipeline  Co.,  5649,  33070,  34645 
Questar  Southern  Trails  Pipeline  Co.,  13791 
Reliant  Energy  Gas  Transmission  Co.,  9330, 

9986,  10287,  10455,  10740,  11463,  13420, 

14226,  14440,  18010,  19351,  19756, 
19757,  20285.  25032.  25489.  27532. 
28458,  28459,  30971.  33278.  33475.  33476 

Reliant  EiKrgy  Gas  Transmission  Corp.,  23832 
Riverside.  CA.  26955 
RockGen  Energy,  LLC,  8807 
Rockingham  Power,  L.L.C..  et  al.,  17353 
Rocky  Road  Power,  LLC,  et  al.,  28459 
Rough  &  Ready  Hydro,  Inc.,  23293 
Sabine  Pipe  Line  Co.,  19524,  23061,  28816. 

34645 
Salt  River  Project  Agricultural  Improvement  and 

Power  District,  3294 
San  Diego  Gas  &  Electric  Co.,  13981.  13982 
SCC-Ll.L.L.C..etal..  23294 
SCC-L2,  L.L.C.,  17652 
Sea  Robin  Pipeline  Co.,  5045,  1 1463,  1 1853, 

25489 
SEI  Wisconsin.  L.L.C.,  3936 
Shenandoah  Gas  Co..  11463,  28169 
Sierra  Pacific  Power  Co.,  10656 
Sinclair  Oil  Corp.,  1 1853.  33856 
SkyGcn  Energy  Mariceting  LLC.  8807 
Smith.  Earle  H..  III.  et  al..  30972 
Southeastern  Hydro-Power.  Inc.,  27974 
Southern  California  Edison  Co.,  12164,  13982, 

30972 
Southern  Company  Services,  Inc..  5269.  30979 
Southern  Company  Services.  Inc.,  et  al.,  30001, 

30973 
Southern  Naniral  Gas  Co.,  1617,  3495,  4084. 

6886.6887.  10135,  11465,  13982,  14226, 

14227,  14439,  14899,  15358.  17155. 

20286.  25032,  29855,  30506,  33856 
Southern  Naniral  Gas  Co.  et  al.,  8342 
South  Georgia  Natural  Gas  Co..  2479,  8342, 

9331,  1 1465.  1 1853,  1 1854,  20285,  20286, 

30972 
South  Georgia  Nabiral  Gas  Co.,  et  al.,  2901 1 
Southwest  Gas  Storage  Co.,  1 1466,  1 18S4, 

25490 
Steam  Heat  LLC,  23062 
Steuben  Gas  Storage  Co..  1191,  4859 
Stingray  Pipeline  Co.,  3937,  4859,  23612, 

29855 
Storm  Lake  Power  Partners  II  LLC.  13559 
Sumas  Energy  2,  Inc..  23832,  24713 
Sumas  International  Pipeline  Iik.,  4860 
Tapoco,  Inc.,  13560 
TCP  Gathering  Co..  25490 
Tennessee  Gas  Pipeline  Co.,  490,  3294,  6333, 

8807.9331,  10135,  11466.  15359.  15738. 

20287,  22856.  23294,  23832,  24143, 
25490,  25491.  25877.  26389.  26957, 
29855,  29856.  31564.  31565.  33070. 
33279,  33476 

Tennessee  Gas  Pipeline  Co.  et  al.,  865,  33280 
Texaco  Exploration  &  Production,  Inc.,  19757 
Texas  Eastern  Transmission  Corp.,  1800,  8078, 

8562,  11466.  14227,  15739,  19351.23294, 

25491,2%33,  30506,  35144 
Texas  Gas  Transmission  Corp.,  1618,  5045, 

5046,  6333,  6334.  9137.  9331,  12299. 

18419,  19142,  24386.  31566 


Total  Peaking  Services,  L.L.C.,  8079,  13421. 

29856 
Trafalgar  Power  Inc.  et  al.,  2205 
TransColorado  Gas  Transmission  Co.,  4405. 

4860,  6887.  25491.  26741.  28816.  30103. 

35145 
Transcontinental  Gas  Pipe  Line  Corp..  4860. 

5781,  6066,  7868,  8342,  8343,  9987, 

11467,  11855.  13560,  16437,  17353, 

18010.  18011,  19142,  19352.23062, 

24386,  25492,  25493.  26957,  28816. 

2%33.  31566.  32035,  33476,  34645 
Transok.  LLC.  26958,  31848 
Transwestem  Pipeline  Co.,  1 1467,  18612, 

29011,29857,31567.34646 
TriSute  Pipeline.  L.L.C..  15739 
Ttunkline  Gas  Co.,  1 192.  2480.  10288,  1 1468. 

22856.  25494.  28460.  30009 
Ttunkline  Gas  Co.  et  al..  29633 
Tmnkline  LNG  Co..  6334.  28460.  29012 
Union  Light,  Heat  &  Power  Co.,  10288,  27975 
United  Gas  Services,  7869,  31848 
USG  Pipeline  Co..  9489 
UtiliCorp  United  Inc.,  7640  < 

Vector  Pipeline  L.P.,  17156 
Vemon  Ravenscroft,  17156 
Vidor  Pipeline  Co.,  23833 
Viking  Gas  Transmission  Co.,  1 192,  2706, 

6067,  7869.  1 1468.  20287.  25033.  26741. 

30979.  33476.  33857 
Virginia  Electric  &  Power  Co..  7870.  25033 
Virginia  Power  &  Electric  Co..  27248 
Washington  10  Storage  Corp..  32225 
Way.  Kenneth  L.,  35145 
Western  Gas  Interstate  Co..  27532 
Western  Massachusetts  Electric  Co.  et  al.. 

30324,  32491 
Western  Resources,  Inc.,  et  al..  28169 
Western  Systems  Power  Pool,  3295 
West  Texas  Gas,  Inc.,  2890 
Williams  Gas  Pipelines  Central,  Inc.,  204,  1801, 

3937,  4405,  5270,  6641,  8080,  9332. 

10456.  10656.  11855.  13013.  13983. 

17156,  18012,  19986,  22857,  25033, 
25318,  26742,  29857,  32035.  33477 

Williams  Natural  Gas  Co..  4644 
Williams  Pipe  Line  Co.  et  al.,  9138 
Williston  Basin  Interstate  Pipeline  Co.,  490, 
1618,  2205,  3937,  4861.  6888,  7640, 
10456,  11003,  11468,  12299,  13185, 

17157,  23612,  24386,  26389,  26742, 
27532,  27975,  29858 

Wisconsin  Power  &  Light  Co.,  158,  13013 
Wisconsin  Public  Service  Corp.,  8562 
Wisvest-Connecticut,  L.L.C.,  8808 
Wyoming  Iniersute  Co.,  Ltd.,  1801,  6334, 
13792  t 

Federal  Financial  Institutions 
Examination  Council 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  20305 
Community  Reinvestment  Act: 
Community  reinvestment;  interageiKy  questions 

and  answers,  23618 
Rating  guidelines  and  lending  analyses  policy 
statement;  interpretations  withdrawn,  16453 
Information  technology;  uniform  rating  system, 

3109 
Uniform  retail  credit  classification  policy.  6655 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 


Traffic  control  devices  design;  national 
standards — 
Metric  conversion  guide,  etc.;  incorporation 
by  referetKe,  3375 1 
Motor  carrier  safety  standards: 
Motor  carrier  registration  and  insurance  fees. 

7134 
Parts  and  accessories  necessary  for  safe 
operation — 
Lighting  devices,  reflectors,  and  electrical 
equipment.  15588 
Payment  procedures: 
Surface  transportation  projects;  credit  assistaiKe. 
29742 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Emergency  relief  program.  30263 
Uniform  Traffic  Control  Devices  Manual — 
Tourist  oriented  directional  signs,  recreation 
and  cultural  interest  signs,  and  traffic 
controls  for  bicycle  facilities,  33802 
Waniing  signs  and  traffic  controls  for 

highway-light  rail  transit  grade  crossings. 
33806 
Motor  carrier  safety  standards: 

Inspection,  repair,  and  maintenarKe — 
Intermodal  container  chassis  and  trailers, 
7849.24128 
Motor  carrier  qualifications  to  self-insure 

operations  and  fees  to  support  approval  and 
compliance  process,  24123 
Transportation  Equity  Act  for  21st  Century; 
implementation — 
Commercial  motor  carrier  safety  assistance 
program;  State  responsibility.  1 1414 
Payment  procedures: 
Surface  transportation  projects;  credit  assistaiKe. 
5996 
Right-of-way  and  environment: 
Mitigation  of  impacts  to  wetlands  and  natural 
habiut.  16870 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  5853, 
10060,  13843,27615,27850 

Submission  for  OMB  review;  comment  request, 
18472,26813,34840 
Environmenul  statements;  availability,  etc.: 

Nationwide  Differential  Global  Positioning 
System  Service.  10336 
Environmental  statements;  notice  of  intent: 

Brunswick  County,  NC.  33342 

Butte  and  Yuba  Counties.  CA.  32298,  35256 

Centre  County.  PA.  31034 

Chemung  County.  NY.  300% 

Gear  Creek  County.  CO.  29079 

Columbia  County,  NY.  18653 

Dade  County  et  al..  FL.  144% 

Dallas  County,  TX.  32299 

Desha  County.  AR.  et  al..  6734 

Douglas  County.  KS.  1 1978 

Erie  County.  NY.  5699 

Hamilton  and  Marion  Counties.  IN.  2270 

Hinds  and  Rankin  Counties.  MS.  3147 

Jackson  County.  OR.  10336 

Ketchikan.  AK.  8635- 

King  County.  WA.  31343 

Lafourche  Parish,  LA.  24213 

Mahoning  and  Trumbull  Counties,  OH.  10177 

Monterey  County.  CA.  33133 

Pierce  County.  WA.  30372 

Pitkin.  Eagle,  and  Garfield  Counties.  CO.  23149 

PolkCounty.IA.  12830 

Pulaski  County.  AR.  8161 

Rock  County  et  al..  WI,  10525 
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Federal  Higlway 


San  Diego.  CA.  27342 

Skagit  County^  WA,  19853 

Stark.  Colun^ana,  and  Carroll  Counties,  OH, 

14302 
Sullivan  Counjy.  NY.  35239 
Summit  Coun^.  CO,  14038 
Vemon  County.  Wl,  33133 
Washington  C<iunty,  MN.  ct  al.,  3147 
Washington  County,  UT.  12209 
Washoe  Coun^,  NV,  33947 
Will,  DuPage,  land  Cook  Counties,  IL,  19854 
Grants  and  coop^tive  agreements:  availability, 
etc.:  . 

Driver  history  initiative  projects,  25530 
Ferry  Boat  Discretionary  Program:  2000  FY 

implcmenlation  guidance,  20350 
Interstate  main|eiuuice  discretionary  program: 

2000  FY  inplementation  guidance.  20048 
Public  lands  highways;  discretionary  program 

funds,  25*03 
Transporution/^  quality  public  information 
initiative;  fit  All  Adds  Up  to  Cleaner  Air' 
demonstra^on  communities,  22 1 2 
Transporution  Equity  Act  for  2 1  st  Century — 
Transportation  and  Community  and  System 

PTeserv«ion  Pilot  Program,  25098 
Transportation  Infrastructure  FinaiKe  and 
Innovation  Act  of  1998  (TIFIA);  eligible 
surface  transportation  projects,  29754 
Hazardous  materials  transportation: 

Preemption  deWrminations,  35239 
Meetings: 
Adequacy  of  tnick  parking  facilities;  conference 

28237 
Intelligent  Tranlponation  Society  of  America, 

2699.  14783 
Ocular-based  measures  of  driver  alertness; 
conference!  4488 
Motor  carrier  safety  standards: 
Driver  qualificaiion — 
Andersen,  Gafy  R.,  et  al.;  vision  requirement 

exemptions,  16517 
Black.  Grady  Lee,  Jr.,  et  al;  vision 

requirempnt  waivers,  27027 
Durham.  Jamf  s  F.;  vision  requirement  waiver, 
27025     i 
Outdoor  advertising  control:  Nevada 

Transportatioil  Department  application  to 
change  Highv»ay  Beautification  Federal/Sute 
Agreement,  10735 
Reports  and  guidance  documents:  availability,  etc.: 
Comprehensive  truck  size  aixi  weight  study; 

scenario  analysis  (Vol.  Ill),  2699,  12399 
Highway  Perfonltance  Monitoring  System; 
strategic  reassessment,  10736 
Safety  advisories: 
Unauthorized  ca^o  tanks  used  to  transport 
hazardous  ttaterials,  7939 
Transportation  Equjty  Act  for  21st  Century; 
implementatiofi: 
Indian  reservatioii  bridge  program.  7229 
Innovative  bridg^  research  and  construction 

program;  mating,  8635 
Integration  progi^  and  commercial  vehicle 
intelligent  titosportation  infrastructure 
deployment  program,  17210 
Intersute  highway  reconstruction/rehabilitation 

pilot  progra»i,  6734 
Post-accident  alcohol  testing  of  commercial 
motor  vehicle  operators:  study,  4173 

Federal  Housiipg  Enterpiise  Oversight 
Office 

RULES 

Federal  claims  coll<ction,  34968  | 
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PROPOSED  RULES 

Risk-based  capital: 
Stress  test;  House  Price  Index  (HPI)  use  and 
benchmark  credit  loss  experience 
determination,  18084,  31756,  32828 

Semi-annual  agenda,  221 14 

Federal  Housing  Finance  Board 

RULES 

Affordable  housing  program  operation: 
Program  requirements  clarification,  23014, 
24025 
Correction,  2550 
Questions  and  answers;  staff  interpretation, 
12079 
Federal  home  loan  bank  lystem: 
Collateral  eligible  to  secure  Federal  home  loan 

bank  advaiKes,  16618 
Mandatory  excess  capital  stock  redemption: 
prohibition  of  fee  payment  in  lieu  of  stock 
redemption,  16788 
Freedom  of  Information  Act;  implementation, 

5929 
Procedural  rules,  30880 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Consolidated  obligations;  joint  and  several 

liability  allocation,  6819 
Mandatory  excess  capital  stock  redemption; 
prohibited  stock  dividends,  16792 
Semi-annual  agenda,  22328 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32235, 
35157,  35158 
Federal  home  loan  bank  system: 
Community  support  review — 
Members  selected  for  review;  list,  2647, 
17368 
Financial  management  and  mission  achievement 
requirements;  staff  framework  document. 
30328 
Items  processing  and  settlement  (negotiable 
order  of  withdrawal  or  NOW)  and  other 
services;  prices,  16454 
Meetings: 
Successful  mortgage  lending  practices  in  Indian 
country;  forum,  28188 
Meetings;  Sunshine  Act,  3701,  12822,  28487 
Privacy  Act: 
Systems  of  records.  14919 

Federal  Labor  Relations  Authority 
RULES 

Equal  Access  to  Justice  Act;  implementation: 

Anomcy  fees  regulations.  3086 1 
Freedom  of  Information  Act;  implementation 
18799 

NOTICES 

Amicus  curiae  briefs  in  unfair  labor  practice 
proceedings  pending  before  FLRA; 
opportunity  to  submit.  33079 

Federal  Law  Enforcement  Training 
Center 

NOTICES 

Meetings: 
National  Center  for  Sute,  Local,  and 

International  Law  Enforcement  Training 
Advisory  Committee.  26814 

Federal  Maritime  Commission 

RULES 

Employee  ethical  conduct  standards,  agency 
organization,  public  information. 


environmental  policy  analysis,  etc.;  technical 
amendments.  23545 
Maritime  carriers  in  foreign  commerce: 
Restrictive  foreign  shipping  practices  and 
controlled  carriers,  8007 
Correcuon,  10395,  23551 
United  Sutes/Japan  trade;  pott  restrictions  and 
requirements,  30245 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Marine  terminal  operator  schedules,  9281 
Ocean  transportation  intermediaries;  licensing, 
financial  responsibility  requirements,  and 
general  duties,  II 156 
Correction,  23019 
Practice  and  procedure: 
Miscellaneous  amendments,  7804 
Correction.  9922,  23551.  33762 
Tariffs  and  service  contracts: 
Carrier  automated  tariff  systems.  11218.  23020 
Shipping  Act  of  1984— 
Agreements  by  ocean  carriers  and  marine 

terminal  operators.  1 1 236,  23794 
Service  contracts  between  shippers  and  ocean 
common  carriers,  1 1 186,  23782 
PROPOSED  RULES 
Semi-annual  agenda.  22334 
Shipping  Act  of  1984;  implementation: 
Ocean  common  carriers;  definition  clarification. 
34183 
Tariffs  and  service  contracts: 
Carrier  automated  tariff  systems;  correction. 
2615 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7196 
Submission  for  OMB  review;  comment  request. 
20306 
Agreements  filed,  etc.,  514,  31 16.  4421,  4872, 
5288,  5807,  6902,  6943,  8373,  9512,  10146, 
10663,  11010,  12169,  I30I6,  13583.  13798. 
14448.  14723.  15164.  15758.  16458,  17379. 
18427,  18912,  19359,  20306,  23074,  24394, 
25505,  27543,  27988,  28875,  29029,  29316, 
30520,  31584,  32877,  33861 
Casualty  and  nonperformance  certificates: 
Camival  Corp.  et  al.,  3515 
Celebrity  Cruises  et  al.,  23074 
Classical  Cruises  et  al.,  3516 
Seaboum  Cruise  Line  et  al.,  23075 
Complainu  filed: 
Classic  International,  Inc.,  23301 
Shipco  Transport  Inc.,  13426 
Freight  forwarder  licenses: 
Admiral  Line,  Inc.,  et  al.,  12169 
Air- Mar  Shipping,  Inc.,  et  al.,  18024 
American  Caribbean,  Inc.,  et  al.,  27988 
American  Pioneer  Shipping  LLC,  et  al.,  27544 
AOT  Freight  Systems.  Ltd..  et  al.,  23302 
Bay  Area  Matrix,  Inc.,  et  al.,  5288 
Bittner  Shipping.  Inc.,  et  al.,  25506 
Certified  Transportation  Group,  Inc.,  3516 
Certified  Transportation  Group,  Inc.,  et  al., 

23302 
Choiceone  Logistics,  Inc..  et  al..  7649 
Container  Port  Services,  Inc.,  et  al.,  3117 
Cornerstone  Logistics  Inc.,  1 1010 
CSLGroup,  Inc.,  9512 
De  La  Vega  Group  Services,  Inc.,  15366 
Derwent  Freight  International,  Inc.,  et  al.,  12810 
DJR  Logistics,  Inc.,  4103 
Elle  International.  Inc.,  9154 
Empire  Shipping  Co..  Inc..  1627 
First  Unicom  International,  442 1 
Future  Freight  Systems.  Inc.,  17379 
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Cava  International  Freight  Consolidators 
(U.S.A.),  Inc.,  19541 

Giorgio  Gori  USA  Inc.,  5807 

Global  Management  Distribution  Corp.  et  al., 
25882 

I.C.E.,  24394 

Ileana  Mendigutia  et  al.,  13426 

Intermodal  Cargo  Forwarders,  9 1 54 

International  Cargo  Transporters,  Inc..  et  al., 
15165 

International  Freight  Forwarding  et  al.,  10147 

International  Freight  Services.  Inc.,  et  al.,  13017 

Irwin  Brown  Co.,  18025 

JCW  International  Group,  Inc.,  et  al.,  29029 

LK  Shipping  et  al.,  5061 

Long  &  Associates,  10467 

Mega  Express,  Inc.,  6902 

Menio  Lx)gistics  Global  Transportation  Services, 
Inc.,  et  al.,  14245 

Opus  One  USA  et  al.,  14449 

Overbruck  International,  Inc.,  et  al.,  514 

Palmetto  Freight  Forwarding  Corp..  16737 

Panalpina  FMS,  Inc.,  8373 

Pan-World  Express,  Inc.,  et  al.,  32047 

Primeship  et  al.,  20306 

S.A.T.  Sea  &  Air  Transport  Inc..  24394 

Safcomar,  Inc.,  et  al.,  3516 

Surair  Cargo,  Inc.,  et  al.,  6360 

Transpac  Services  Inc.  et  al.,  31222 

US  Western  Forwarders,  5289 

YCS  International.  Inc.,  515 
Investigations,  hearings,  petitions,  etc.: 

A.P.  Moller-Maersk  Line,  20307 

China  Ocean  Shipping  Co..  17181,  25506 

Coalition  for  Fair  Play  in  Ocean  Shipping, 
15971,  17670 

Direct  Container  Line  Inc.,  3516,  20308 

Eastbound  Transpacific  trades,  19359 

Pacific  Champion  Express  Co.,  Ltd.,  8571 

Prestige  Forwarding  Co.  el  al.,  8570 

Trans-Pacific  trades;  ocean  common  carrier 
practices,  19360 
Meetings;  Sunshine  Act.  1202,  4872,  7649,  8572, 

10467,  18913,  33081 
Privacy  Act: 

Systems  of  records.  33862 

Federal  Mediation  and  Conciliation 
Service 

PROPOSED  RULES 

Semi-regulatory  agenda.  22076 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Labor-management  cooperation  program.  26413 

Federal  Mine  Safety  and  Health 
Revie>v  Commission 

RULES 

Equal  Access  to  Justice  Act;  implementation: 
Attorneys'  fees  and  other  expenses;  award: 
correction.  31895 

PROPOSED  RULES 

Procedural  rules.  24547 

NOTICES 

Meetings;  Sunshine  Act.  528.  6382.  14010.  25080. 
27309.  31020.  33527 

Federal  Prison  Industries 

RULES 

Inmate  work  programs;  eligibility,  32168 

PROPOSED  RULES 

Agency's  ability  to  accomplish  its  mission; 
standards  and  procedures,  1082,  11821 


Standards  and  procedures: 

FPI's  ability  to  accomplish  agency  mission, 

24547 

Federal  Procurement  Policy  Office 

NOTICES  '- 

Acquisition  regulations: 

Alternative  and  innovative  procurement 
procedures;  NRC's  test  plan.  13823 
Small  disadvantaged  business  (H'ocurement — 
Government-wide  small  business.  HUBZone 
small  business,  small  disadvantaged 
business,  and  women -owned  small 
business  goals  for  procurement  conu^cts 
(Policy  Letter  99-1).  16003 
Subcontracting  opportunities  promotion  and 
plans  administration  (Policy  Letter  99- 
X).  16001 
Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request. 
29692 
Cost  Accounting  Standards  Board: 
Post-retirement  benefit  plans;  costs  treatment; 
request  for  comments  on  letter.  8141 
Government  contracts;  maximum  benchmark 

compensation  determination.  28529 
Motion  picture  and  videotape  productions. 

contracting  (Policy  Letter  79-4);  rescission, 
8631 
Small  business  competitiveness  demonstration 
program;  policy  directive,  29693 

Federal  Railroad  Administration 

RULES 

Magnetic  levitation  transportation  technology 

deployment  program,  7133 
Payment  procedures; 
Surface  transportation  projects;  credit  assistance, 
29742 
Railroad  safety: 

Passenger  equipment  safety  standards,  25540 

PROPOSED  RULES 

Freight  and  other  non-passenger  trains  and   • 
equipment;  brake  system  safety  standards, 
3273 
Meeting.  23816 
Payment  procedures: 
Surface  transportation  projects;  credit  assistance. 
59% 
Railroad  consolidations,  mergers,  and  acquisitions 
of  control: 
Safety  integration  plans.  19512 
Correction.  4833 
Railroad  rehabilitation  and  improvement  finaiKing 
program;  regulations  governing  loans  and 
loan  guarantees.  27488 
Steam  locomotives;  inspection  and  maintenance 
standards.  1791 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  13465. 

23385.  25952 
Submission  for  OMB  review;  comment  request, 
27616 

Emergency  orders: 
Northwestern  Pacific  Railroad.  30557 

Exemption  petitions,  etc.: 
Adirondack  Scenic  Railroad.  29406 
Alaska  Railroad  Corp..  7940.  34841 
Atlantic  &  Western  Railway.  L.P..  20052 
Blue  Grass  Railroad  Museum.  Inc..  1 4039 
Burlington  Northern  &  Santa  Fe  Railway  Co.. 

19854.  20052 
Burlington  Northern  Santa  Fe  Railway.  31035 


Canadian  National  Railway,  34841 

Honey  Creek  Railroad.  34842 

Indiana  Harbor  Belt  Railroad  Co..  14039 

Mc  Cloud  Railway  Co..  29406 

Michigan  State  Trust  for  Railway  Preservation. 

Inc..  7944 
Mid-Continent  Railway  Historical  Society.  Inc., 

20053 
Middleiown  &  Hummelstown  Railroad  Co., 

20053 
National  Railroad  Passenger  Corp.  (AMTRAK), 

25114 
Oil  Creek  &  Timsville  Lines.  14040 
Southeastern  Pennsylvania  Transfwriation 

Authority,  19855.  34842 
Southern  Freight  Logistics  Co..  20054 
General  railroad  system;  shared  use  by 

conventional  railroads  and  light  rail  transit 
systems;  joint  statement  of  agency  policy. 
28238 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Transportation  Equity  Act  for  21st  Century — 
Transportation  Infrastructure  FinarKe  and 
Innovation  Act  of  1998  (TIFIA);  eligible 
surface  transportation  projects.  29754 
Meetings: 
Amtrak  Refonn  Council.  2272.  1 1979 
Railroad  Safety  Advisory  Committee.  16778 
National  Environmental  Policy  Act; 
implementation: 
Environmental  impacts:  consideration 
procedures.  28545 
Railroad  Safety  Advisory  Committee;  working 

group  activity  update.  19855 
Safety  advisories,  bulletins,  and  directives: 

Railroad  equipment  lifting  or  jacking  to  reirmve 
trucks  or  repair  components  where 
individuals  work  beneath  equipment;  safely 
practices.  32300 
Richmond-built  tank  car  tanks  originally 
equipped  with  foam-in-place  insulation; 
inspection  requirements.  18473 
Traffic  control  systems;  discontinuance  or 
modification: 
Belt  Railway  Co.  of  Chicago,  29407 
Colorado  &  Kansas  Railroad  Co.,  25 1 1 5 
Consolidated  Rail  Corp.,  251 16 
CSX  Transportation.  Inc..  14040.  14041.  14042 
CSX  Transportation,  Inc..  et  al..  14040 
Delray  Connecting  Railroad  Co..  14042 
Duluth.  Missabe  &  Iron  Range  Railway  Co.. 

14043 
Maine  Coast  Railroad  Corp..  251 16 
Union  Pacific  Railroad  Co..  14043.  251 17. 

29407 
Wisconsin  Central  Ltd..  251 17 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Software  changes  related  to  mergers;  time  to 
implement,  14577 
Consumer  leasing  (Regulation  M): 
Lease  advertisements,  multiple-item  leases; 

renegotiations  and  extensions  and  estimates 
of  official  fees  and  taxes;  disclosure 
guidance,  16612 
Risk-based  capital: 
Construction  loans  on  presold  residential 
properties,  junior  liens  on  1-  to  4-family 
residential  properties,  etc..  10194.  10201 
Maricet  risk.  19034 
Securities  credit  transactions  (Regulations  G.  T. 
U.  and  X): 
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ore  margin  sujcks  and  foreign  stocks  lists, 
8711 
Truth  in  lending  (Regulation  Z): 
Calculation  of  {payment  schedules  involving 
private  mortgage  insurance,  etc.,  16614 

PROPOSED  RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  JCC): 
Sending  notic^  in  lieu  of  returning  original 
checks,  9I05 
Bank  holding  companies  and  change  in  bank 
control  (Reailation  Y): 
Domestic  and  foreign  banking  organizations; 
Know  Yol\u  Customer  programs 
development;  withdrawn.  I  S3 10 
Extensions  of  crepit  to  Federal  Reserve  banks 
(Regulation  A): 
Century  date  change  period  (Y2K);  special 

lending  p*>gram  to  extend  credit  to  eligible 
institutions  to  acconunodate  liquidity 
needs,  28768 
International  banking  operations  (Regulation  K): 
Domestic  and  loreign  banking  organizations; 
Know  Yom'  Customer  programs 
development;  withdrawn,  15310 
Membership  of  S|ate  banking  institutions  in 
Federal  Res^e  System  (Regulation  H): 
Domestic  and  loreign  banking  organizations; 
Kix>w  Yoar  Customer  programs 
development;  withdrawn,  153 10 
Semi-annual  ageiiia.  22340 

NOTICES 

Agency  information  collection  activities: 

Discontinuance!  1202 

Proposed  collection;  comment  request,  204, 
3701,  410i,  8572,  10181.  14245,  31584 

Reporting  and  tecordkeeping  requirements, 

13200,  13)04,  17380,  17382,  25342,  31586 

Submission  fori  0MB  review;  comment  request, 
3742.  768f  7890,  24650,  26481,  29083 
Banks  and  bank  liolding  companies: 

Change  in  bank  control,  515,  879,  1627,  2902, 
3518,  3944,  4106,  5061,  5656,  5807,  6360, 
6902,  764«,  8374,  8818,  9154,  9512. 
10301,  10^67,  10663,  1 1011.  11473, 
12318,  13798,  13995,  14920,  15165, 
16459,  16471,  17182.  17382,  18428. 
23075,  23448,  24395.  24651,  25040, 
25041,  25182.  26417,  26759,  27269, 
27989.  28i20,  30028,  30520,  31865, 
32496,  32i77,  34256,  34657.  35158 

Formations,  ac(  uisitions,  and  mergers,  879, 
1627,  180' ,  2222,  2494,  2902,  3299,  3518. 
3944,  394: ,  4106,  4421,  4873,  5061.  5656. 
5807.  6081 ,6361,  6659.  6903,  7892,  8106, 
8374,  857:  .8818,  9155,  9512,  9995, 
10147,  10:01,  10467,  10663,  1 101 1. 
11473,  12170,  12810,  13017,  13018, 
13426.  13-27.  13799.  13995.  13996. 
14449.  15165.  15367,  15971,  16458. 
16737.  I6<71.  17182,  17382,  17670. 
18025,  18' 28,  18619,  19179.  19363. 
19541.  19182,  20003.  20308.  22610. 
22866.  23<  75.  23302.  23648,  24395, 
24651.  25(41.  25344.  25882,  26759, 
27269,  2r  93,  27989,  27990,  28820. 
29030.  29<  45.  30028.  30029.  30521. 
31223.  3li65.  32048,  32236,  32497. 
32878.33(81,  34257.35159 

Permissible  nor  banking  activities,  1202.  1628. 
3299.  351^,  3945,  4107.  4873.  5062.  5657. 
6089.  666( ,  7892,  8819,  9155,  10302, 
11473,  12170,  12811,  13018,  13427, 
13799.  14^50,  14920,  15165,  15367, 
15972,  16^59,  16738,  17182,  17383, 
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17671,  19363.  20003.  20309.  22866. 
24395,  25042,  25344,  26966.  27270. 
27990.  28820,  29646,  30521,  31001, 
31223,  33081.  34257,  34658,  35159 
Committees;  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  Council.  33082 
Community  Reinvestment  Act  regulations;  Federal 
ftnaiKial  supervisory  agencies  policy 
statement;  withdrawn,  16578 
Edge  corporations;  proposals  to  organize: 

European  American  Bank,  28188 
Federal  Open  Market  Committee: 
Domestic  policy  directives,  2653,  8374. 18619. 
29030 
Federal  Reserve  bank  services: 
ACH  operations  and  pricing  practices  relative 

to  private-sector  ACH  operators.  27793 
Net  settlement  entries  processed  through 
enhanced  settlement  service;  daylight 
overdrafts  measurement  procedures 
modification.  13799 
Insured  depository  institutions;  branch  closings; 

policy  statement.  34844 
Meetings: 

Consumer  Advisory  Council,  10664,  28821 
Meetings;  Sunshine  Act,  168,  515,  1203,  1804, 
2653,  31 17,  3519,  4107,  4655,  5062,  6362, 
7649,  8106,  8375,  8819,  9513.  10302,  1 1909. 
12170,  13018.  13427.  13428,  13996,  14450, 
14921,  15166.  15972.  16971,  17383,  18025. 
18913.  19363.  20004.  22610.  23302,  24651. 
25344.  26759.  27270,  27796.  28189.  29031. 
29868.  30029.  30522.  31587.  32048.  32878, 
33488,  34658,  34804 
Reports  and  guidance  documents;  availability,  etc.: 
Capital  and  accounting  standards;  differences 
among  Federal  banking  and  thrift  agencies; 
report  to  congressional  conunittees,  3117 
Applications,  hearings,  determinations,  etc.: 
Fleet  Financial  Group.  Inc.,  34256 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Thrift  savings  plan: 

Eligiblity  expansion  and  continuation;  funds 
withdrawal  methods;  death  benefits;  and 
power  of  attorney  requirements,  31053 

PROPOSED  RULES 

Thrift  savings  plan: 

Death  benefits;  Q-ansfer  into  G  Fund  after 

participant's  death,  6818 
Eligibility:  expansion  and  continuation,  13924 
Funds  withdrawal;  methods,  13725 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  Council,  24163 
MeeUngs;  Sunshine  Act,  169,  4655,  9333,  15972, 
23076.  30030 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
Comparability  ranges — 
Clothes  washers.  32403 
Refrigerators,  refrigerator-freezers,  and 
freezers;  correction,  926 
Residential  energy  sources;  average  unit  energy 
costs,  7783 
Fair  Debt  Collection  Practices  Act: 
State  application  procedures  for  exemption; 
overall  costs  and  benefits,  34532 


Freedom  of  Information  Act;  implementation, 

3011 
Industry  guides: 
Jewelry,  precious  metals,  and  pewter  industries, 

33193 
Watch  industry,  30898 
Magnuson-Moss  Warranty  Act  interpretations,  etc.. 

19700 
Practice  and  procedure: 
Former  members  and  employees;  appearances 
before  Commission;  post-employment 
restrictions,  14829 
Voluntary  testimony;  disclosure  requests.  32179 
Correction.  35256 

PROPOSED  RULES 

(Thildren's  Online  Privacy  Protection  Act; 
implemenution,  22750 
Workshop.  34595 
Electronic  media;  rules  and  guides  interpretation, 
participation  procedures,  and  advertisements 
request;  workshop,  14156 
Industry  guides: 

Dog  and  cat  food  industry,  1 3368 

Correction,  18081 
Jewelry,  precious  metals,  and  pewter  industries, 

30448 
Law  book  industry.  1 3369 

Correction,  18081 
New  automobiles;  fuel  economy  advertising, 
19729 
Rules  and  industry  guides;  Federal  regulatory 
review;  intent  to  request  public  comments, 
3668 
Semi-annual  agenda,  22354 
Trade  regulation  rules: 

Funeral  industry  practices,  24250 
Pay-per-call  services  and  other  telephone-billed 
purchases  (9(X)-number  rule),  61 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1203, 

1876 
Submission  for  OMB  review;  comment  request, 
4655.  10147.  11533 
Interiocking  directorates: 
Clayton  Act;  Section  8  jurisdictional  thresholds. 
1628 
Meetings: 
Consumer  protection  in  global  electronic 

marketplace;  U.S.  perspectives;  workshop, 
5062,  19782,  30522 
Market  power  and  consumer  protection  issues 
involved  with  encouraging  competition  in 
the  U.S.  electric  industry,  20130 
Premerger  notification;  reporting  and  waiting 
period  requirements: 
Hart-Scott-Rodino  Act — 
Limited  liability  company  formation; 
interpretation.  34804 
Premerger  notification  waiting  periods;  early 
terminations.  3121.  3126,  5289,  5292,  5808, 
12318,  12323,  12326.  12333,  15972,  18025. 
19783.  30030.  32497 
Prohibited  trade  practices: 
ABB  ABetal..  3130 
Abercrombie  &  Fitch,  Inc.,  1 4723 
Albertson's,  Inc.,  et  al.,  35160 
American  College  for  Advancement  in 

Medicine,  12338 
American  Honda  Motor  Co.,  Inc.,  3945 
Apple  Computer.  Inc..  5297 
British  Peuoleum  Co.  p.l.c.  et  al..  880.  4659 
Bugle  Boy  Industries.  Inc..  14724 
Burlington  Coat  Factory  Warehouse  Corp.. 
14725 
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CMS  Energy  Corp.,  14725 

Delia's  Inc..  14727 

Dell  Computer  Corp.  &  Micron  Electronics, 

Inc..  27544 
Design  Zone.  Inc..  14728 
Federated  Department  Stores.  Inc.,  30328 
Fitness  Quest,  Inc..  et  al..  27545 
Gottschalks,  Inc.,  14729 
Intel  Corp.,  14246,20134 
Johnson  Worldwide  Associates.  Inc.,  3946 
Kroger  Co.  et  al.,  30329 
Kubota  Tractor  Corp..  3947 
Liberty  Financial  Companies.  Inc..  29031 
LS  Enterprises.  LLC.  et  al.,  24652 
Medtronic  Inc.,  14249 
Monier  Lifetile  LLC  et  al.,  12339 
North  Lake  Tahoe  Medical  Group,  Inc.,  14730 
Provident  Companies,  Inc.,  et  al.,  27991 
Quexco,  IiK.,  27547 
RJ.  Reynolds  Tobacco  Co.,  13205 
Rand  International  Leisure  Products,  Ltd.,  3948 
Rohm  &  Haas  Co.  et  al.,  23649 
Service  Corporation  International,  3949 
SNIA  S.p.A.,  27548 
Stanley  Works,  3950 
Tiger  Direct,  Inc.,  33291 
USDrives  Corp..  3951 
Wal-Mart  Stores.  Inc.,  14733 
Woolrich,  Inc..  14734 
Zcneca  Group  PLC.  15166 

Federal  Transit  Administration 

RULES 

Payment  procedures: 
Surface  transportation  projects;  credit  assistaiKe. 
29742 
Prohibited  drug  use  and  alcohol  misuse  prevention 
in  transit  operations: 
Safety  sensative  functions;  maintenance 
definition.  425 

PROPOSED  RULES 

Buy  America  requirements;  certification 
procedures: 
Corrections  to  inadvertent  errors  in  certifications 
after  bid  opening.  805 1 
Major  capital  investment  projects,  17062 

Woricshops.  25864 
Payment  procedures: 
Surface  transportation  projects;  credit  assistance. 
5996 
School  bus  operations:  tripper  service;  definition. 
23590 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  30096 
Environmental  statements;  availability,  etc.: 
Phoenix.  Tempe,  and  Mesa.  AZ;  Central 

Phoenix/East  Valley  light  rail  transit 

project.  10061 
Environmental  statements;  notice  of  intent: 
Berks  County.  PA;  Schuylkill  Valley  metro 

project,  1872 
Charlotte.  NC;  South  Corridor  Transitway.  1649 
Cincinnati/Northern  Kennicky  Region;  1-71 

Light  Rail  Transit  Project.  16778 
Dutchess  County.  NY;  Metro-North  Hudson 

Line  Extension  Project,  30558 
Hamilton  and  Marion  Counties,  IN,  2270 
Honolulu.  HI,  city  and  county;  Primary 

Transportation  Corridor.  22670 
Minneapolis  and  St.  Cloud.  MN;  Northstar 

Corridor  project.  30373 
New  York  City,  NY;  subway  service  extension 

from  Manhattan  to  LaGuardia  Airport. 

15197 


Pitkin.  Eagle,  and  Garfield  Counties,  CO.  23149 
Pittsburgh,  PA;  North  Shore-Central  Business 
District  Corridor,  transportation 
improvements.  3148 
Saint  Paul.  MN;  Riverview  Corridor  study  area; 
alternative  transportation  system  changes. 
12400 
Tacoma  and  Lakewood.  WA;  Commuter  Rail 

Project.  32920 
Tampa,  FL;  Tampa  Bay  Regional  Rail  System, 

16520 
Wilmington.  DE;  transit  connector.  32300 
General  railroad  system;  shared  use  by 

conventional  railroads  and  light  rail  transit 
systems;  joint  statement  of  agency  policy, 
28238 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Over-the-Road  Bus  Accessibility  Program. 

6166.  238% 
Transportation/air  quality  public  information 
initiative;  "It  All  Adds  Up  to  Cleaner  Air" 
demonstration  communities.  2212 
Transportation  Equity  Act  for  21st  Century — 
Transportation  Infrastructure  Finance  and 
Innovation  Act  of  1998  (RIF(A);  eligible 
surface  transportation  pwojects,  29754 
Urban  magnetic  levitation  transit  technology 
development  program,  4772 
Omnibus  Appropriations  Act  for  1999  FY.  Section 

360;  implementation.  3738 
Third  party  contracting  requirements;  customer 

service  survey.  24705 
Transfer  of  federally  assisted  land  or  facility: 
Crescent  and  Main  Streets  intersection; 
Brockton  Area  Transit  Authority.  MA. 
22672 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Integration  program  and  commercial  vehicle 
intelligent  transportation  infrastructure 
deployment  program.  17210 
International  Mass  Transporution  Program; 

comment  request,  34693 
Over-the-road  bus  accessibility;  program 
guidance,  18476 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notts,  and  bills: 
TreasuryDirect;  delay  of  security  transfer  to 
TRADES  account;  time  period  change, 
6526 
Federal  claims  collection: 
Transfer  of  debts  to  Treasury  Department  for 
collection,  22906 
Financial  management  services: 
Automated  Clearing  House;  Federal  agencies 

participation,  17472 
Bonds  secured  by  government  obligations; 
acceptance  in  lieu  of  bonds  with  sureties, 
4762 
Funds  transfers;  rules  and  procedures.  24242 
Marketable  book-entry  Treasury  bills,  notes,  and 
bonds;  sale  and  issue;  uniform  offering 
circular 
Marketable  securities  auction  program.  3632 

PROPOSED  RULES 

Financial  management  services: 


Federal  payments  by  electronic  funds  transfer, 
access  to  accounts  at  financial  institutions 
through  payment  service  providers,  1 149 

NOTICES 

Agency  information  collection  activities' 
Proposed  collection;  comment  request.  15871 

Meetings: 
Federal  agency  disbursements — 
Federal  payments;  conversion  of  checks  to 
electronic  fiinds  transfers;  electronic 
transfer  accounts.  268 1 4 

Surety  and  reinsuring  companies;  application  and 
renewal  fees  increase.  2939 

Surety  companies  acceptable  on  Federal  bonds: 
Allied  Mutual  Surety  Co.;  termination.  16783 
American  Alternative  Insurance  Corp..  3336 
Capital  Reinsurance  Co.;  termination,  8443 
Columbia  Mutual  Insurance  Co..  16783 
ICI  Mutual  Insurance  Co..  3336 
Liberty  Insurance  Corp.,  8443 
Michigan  Mutual  Insurance  Co..  16784 
NOVA  Casualty  Co..  16784 
Vesta  Fire  Insurance  Corp..  termination.  32921 
Zurich  Insurance  Co.,  U.S.  Branch.  1 1995 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act 
Title  VIII  implementation  (subsistence 
priority): 
Waters  subject  to  subsistence  priority; 
redefinition.  1276 
Alaska  National  Wildlife  Refuges: 
Administrative  and  visitor  facility  sites;  public 
safety,  government  property  protection,  and 
fish  and  wildlife  regulations,  14149 
Kenai  National  Wildlife  Refuge;  seasonal 
closure  of  Moose  Range  Meadows  public 
access  easements,  14151 
Endangered  and  threatened  species: 

Bull  trout  Jarbidge  River,  NV  and  ID,  171 10 
Califomia  bighorn  sheep;  Sierra  Nevada  distinct 

population  segment.  19300 
Catesbaea  melanocarpa.  131 16 
Coastal  Califomia  gnatcatcher.  critical  habitat 

designation,  5957 
Flatwoods  salamander,  15691 
Habitat  conservation  plans,  safe  haitor 

agreements,  and  candidate  conservation 
agreerrtents  with  assurances,  32706 
Howell's  spectacular  thelypody.  28393 
lone  buckwheat  and  manzanita,  28403 
Johnson's  seagrass.  28392 
Lloyd's  hedgehog  cacms,  33796 
Sacramento  splittail,  5963 
Stones  River  bladderpod,  25216 
Endangered  Species  Convention: 
Appendices  and  amendments — 

Bigleaf  mahogany,  31989 
River  otters  taken  in  Missouri  in  1998-1999 
and  subsequent  seasons;  exportation.  769 
Imporution,  exporution.  and  transportation  of 
wildlife: 
Qualified  fur  nippers;  user  fee  exemptions. 
23022 
Marine  mammals: 
Incidental  take  during  specified  activities — 
Beaufort  Sea,  AK;  year-round  oil  and  gas 
industry  operations;  polar  bears  and 
Pacific  walrus,  4328 
Polar  bear  trophies;  importation  from  Canada, 
1529 
Migratory  bird  hunting:  . 

Baiting  and  baited  areas.  29799 
Mid-continent  light  geese;  harvest  increase. 
7507 
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Fish 


Withdrawn,  32778 
Migratory  bird  pfcrmits: 
Canada  goose  idamage  management  program, 

32766      I 
Mid-continent  light  goose  populations  reduction; 
conservation  order  establishment.  7517 
PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  iniplementation  (subsistence 
priority  ):    J 
Alaska  Federal  Subsistence  Regional  Advisory 
CouiKils;  meetings.  4604 
Endangered  and  ^aiened  species: 
Abutilon  eremlopeulum.  etc.  (245  Hawaiian 
plants);  critical  habitat  designation 
reevaluati4n.  14209 
Alabama  sturg^n.  14676.  28142 
Cactus  ferTugiiAjus  pygmy-owl  and  Huachuca 

water  umUel.  18596 
Califomia  bighpm  sheep;  Sierra  Nevada  distinct 

population!  segment.  19333 
Coastal  cutthroat  trout  in  Washington  and 

Oregon.  If 397 
Columbian  while-tailed  deer.  25263 
Critical  habitat  Idesignations — 
Cactus  ferruj  inous  pygmy-owl  and  Huachuca 

water  ui  ibel.  3923 
Rio  Grande  silvery  minnow.  16890 
Findings  on  petitions,  etc. — 
Baird's  sparr>w,  27747 
Black-tailed  |»rairie  dog,  14424,  29983 
Bonneville  cutthroat  trout,  2167 
Grizzly  bean ,  26725 
Limoncillo,  3  4755 
Redband  trout.  821 
San  Diego  aribrosia.  19108 
Tinian  monaf:h,  8533 
Vermilion  dater,  3913 
Freshwater  mus  «ls.  28779 
Mountain  plove ', 
Pecos  pupflsh,  <  1 


,  7587,  19108 
119 
Preble's  meadow  jumping  mouse,  4607,  12924 
Rhadine  exilis,  ( ;tc.  (nine  invertebrate  species 

from  Bexai  County,  TX),  16890 
Santa  Ana  suck(T,  3915 
Tidewater  goby;  northern  populations.  33816 
Ventura  marsh  i  lilk-vetch.  28 1 36 
Migratory  bird  hui  ting: 
HEVI-METAL  i  hot;  application  for  approval  as 
non-toxic  si  lot  nuienal  for  waterfowl 
hunting.  17)08 
Mid-continent  li  [ht  geese- 
Harvest  increi  se.  82 1 
Populations  r<  duction;  conservation  order 
esublishi  nent.  822 
Seasons,  limits,  uxi  shooting  hours; 

establishme  u.  etc..  23742,  32758 
Tungsten-iron,  n  ngsten-polymer.  tungsten- 
matrix,  and  tin  shots;  final'temporary 
approval  as  non-toxic  for  1999-2000 
season,  327  i2 
National  Wildlife  Fefuge  System: 
Hunting  and  fish  Ing- 
Lead  Free  FisI  ling  Areas;  fishing  sinkers  and 
jigs  made  with  lead;  prohibited  use, 
17992 

NOTICES 

Agency  informatioi 
Proposed  collection: 

7660,  766 
Submission  for 
4696.  2334^ 
Clean  Water  Act 

Enhanced  coordination 
agreement, 

40 


collection  activities: 
comment  request.  6908. 


(MB 


review;  comment  request, 
29872 

Endangered  Species  Act 
memorandum  of 

;742 


Comprehensive  conservation  plans;  availability, 
etc.: 
Arid  Lands  National  Wildlife  Refuge  Complex. 

WA.  15986 
Browns  Park  National  Wildlife  Refuge,  CO, 

17195 
Deep  Fork  National  Wildlife  Refuge,  OK, 

22875 
Eastern  Shore  of  Virginia  National  Wildlife 
Reftige,  VA.  and  Wallkill  River  National 
Wildlife  Refuge,  NJ  and  NY,  7662 
Edwin  B.  Forsythe  National  Wildlife  Refuge 
and  Cape  May  National  Wildlife  Refuge 
(Jersey  Coast  Refuges),  NJ,  28503 
Fort  Niobrara  National  Wildlife  Refuge  et  al, 

NE.  23852 
Great  Meadows  National  Wildlife  Refuge 

Complex.  MA.  9166 
Kodiak  National  Wildlife  Refuge.  AK.  23662 
Little  Pend  Oreille  National  Wildlife  Refuge, 

WA.  24168 
Little  River  National  Wildlife  Refuge,  OK,  1638 
Lostwood  National  Wildlife  Refuge,  ND,  13031 
San  Joaquin  River  National  Wildlife  Refuge, 
CA,  8833 
Endangered  and  threatened  species: 
Candidate  conservation  agreements  with 

assurances,  32726 
Endangered  species  conservation;  habiut  role 

clarification,  31871 
Gabbro  soil  plants,  25362 
Incidental  take  permits — 
Balcones  Canyonlands  Preserve,  TX.  et  al., 

22875 
Douglas  County,  CO;  Preble's  meadow 

jumping  mouse,  29873 
Travis  County,  TX;  golden-cheeked  warbler, 

26771 
Travis  County,  TX;  golden-cheeked  warbler, 

etc.,  18927 
Volusia  County,  FL;  Florida  scrub-jay  and 

eastern  indigo  snake,  16745 
Washington  State;  Canada  lynx  and  Puget 
Sound/Coastal  bull  u-out.  etc..  34216 
Listing  priority  (1999  and  2000  FYs);  proposed 

guidance.  275% 
Quino  checkerspot  butterfly;  survey  protocol, 

4890 
Recovery  plans — 
Braunton's  milkvetch,  etc.  (six  plants  from 
mountains  surrounding  Los  Angeles 
Basin,  CA),  906 
Gila  topminnow,  10716 
Golden  paintbrush,  16478 
Heller's  blazing  star,  33904 
Hoffmann's  rock-cress,  etc.  (13  plants  from 
Northern  Channel  Islands,  CA),  1 4745 
Holy  Ghost  ipomopsis.  9166 
Indiana  bat.  17406 
MacFarlane's  four-o'clock,  16478 
Puerto  Rican  parrot,  32886 
Red-cockaded  woodpecker.  3959 
San  Benito  evening-primrose.  5066 
Stebbin's  morning-glory,  etc.  (Gabbro  soil 
plants  of  Central  Sierra  Nevada 
Foothills),  11035 
Safe  harbor  policy,  327 1 7 
Endangered  and  threatened  species  permit 

applications,  523,  1209,  1210,  3539,  4121, 
4698.  4888.  5310.  61 12.  6374.  6675,  7904. 
8397.8834.9521.  10485.  10714,  12175, 
12343,  13435,  14458,  14460.  15779,  16477, 
17405,  18440,  18442,  18926,  19547.  19801, 
23095,  24672,  24673,  25056,  25898,  27292. 
27595.  27802.  28830.  29331,  30533,  32062, 
32513,  33112,33903.35176 


Environmental  statements;  availability,  etc.: 
Big  Muddy  National  Fish  and  Wildlife  Refuge. 

MO,  15372 
Headwaters  Forest  and  Elk  Head  Springs  Forest, 
CA;  Headwaters  Forest  acquisition,  habitat 
conservation  plan,  and  sustained  yield  plan, 
3483 
Hi  View  Terrace  Superfund  Site,  NY; 

restoration  plan,  31604 
Incidental  take  permits — 
Adams  County,  WI;  Kamer  blue  butterfly, 

1818 
Baldwin  County,  AL;  Alabama  beach  mice, 

29332 
Central  Cascades,  King,  and  Kittitas 

Counties,  WA,  27236 
Clatsop  County,  OR;  northern  spotted  owl. 

10717 
Dalles  Municipal  Watershed,  OR;  northern 

spotted  owl,  907 
Highlands  County,  FL;  Florida  scrub  jay,  etc., 

16993 
Lamar  County,  MS;  Gopher  tortoise,  1 3227 
Los  Osos,  CA;  Mono  shoulderband  snail. 

18442 
Orange  County  Cenual,  OR;  multiple  species 

conservation  plan,  25513 
Queen  Anne's  County,  MD;  Delmarva  fox 

squirrel,  1273.  3540 
Riverside  County.  CA;  coastal  Califomia 

gnatcatcher.  etc..  1 3228 
San  Diego  County,  CA;  multiple  habitat 

conservation  plan,  1 8628 
San  Mateo  County,  CA;  callippe  silverspot 

butterfly,  7662 
Travis  County,  TX;  golden-cheeked  warbler, 

3133,29668 
Travis  County,  TX;  golden-cheeked  warbler, 

etc.,  19802 
Whatcom  and  Skagit  Counties,  WA;  northern 

spotted  owl,  etc.,  5775 
Williamson  County,  TX;  golden-cheeked 

warbler,  13436 
Williamson  County,  TX;  Tooth  Cave  ground 

beetle,  18928 
Yolo  County,  CA;  valley  elderberry  longhom 
beetle,  5067 
Neah  Bay,  WA;  Tenyo  Maru  oil  spill,  6675 
Pond  Creek  National  Wildlife  Refuge.  AR. 

26772 
Tijuana  Slough  National  Wildlife  Refuge,  CA. 
27802 
Environmental  statements;  notice  of  intent: 
Chelan  County,  WA;  Icicle  Creek;  Leavenworth 

National  Fish  Hatchery,  11945 
Diamond  Lake,  OR;  recreational  fishery 

restoration  program.  1 0009 
Incidental  take  permits — 

King  County.  WA;  northern  spotted  owl,  etc., 

3066.  6632 
Thurston  County  et  al..  WA;  marbled 
murrelet  and  bald  eagle.  6325 
Kenai  National  Wildlife  Refuge.  AK;  natural 
gas  pipeline  and  production  facilities 
construction,  13436 
Migratory  bird  hunting;  white  goose 

management,  26268 
Multi-Species  Conservation  Program.  Lower 
Colorado  River.  Arizona.  Nevada,  and 
Califomia,  27000 
Togiak  National  Wildlife  Refuge,  AK,  25899 
Grants  and  cooperative  agreements;  availability, 
etc.: 
North  American  Wetlands  Conservation  Act 
projects;  request  for  evaluation  proposals, 
28504 
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North  American  Wetlands  Conservation 
Council;  grant  application  instructions, 
9522 
Marine  mammals: 

Annual  report  availability  (1996  CY),  17407 
Incidental  taking;  authorization  letters,  etc. — 
Oil  and  gas  industry  activities;  polar  bears 
and  Pacific  walruses,  13437,  32514, 
34675 
Marine  mammals  permit  applications,  14435, 

14886,  18929,23346 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  15780, 

19190,  30056,  31015 
Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention,  9523, 
20320 
Klamath  Fishery  Management  Council,  5068, 

8835,  14936 
Klamath  River  Basin  Fisheries  Task  Force, 

5068,  31284 
North  American  Wetlands  Conservation 

Council,  35177 
Service  Regulations  Committee,  908 
Sport  Fishing  and  Boating  Partnership  Council, 

27002 
Washington;  Plum  Creek  Timber  Co.;  land 
exchange  and  habitat  conservation  plan, 
482 
Migratory  bird  hunting: 
Standard  Resources  Corp.;  HEVl-METAL  shot 
approval  as  nontoxic  for  waterfowl 
hunting;  application  review,  19191 
Migratory  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stamp)  contest,  6909 
National  Wildlife  Refuge  System: 
"Blue  Goose;"  official  design  symbol 
designation,  33904 
Pipeline  right-of-way  applications: 

New  Mexico,  20015 
Privacy  Act: 

Systems  of  records,  20016,  29055 
Reporu  and  guidance  documents;  availability,  etc.: 
Atlantic  salmon  in  seven  Maine  rivers; 

conservation  plan  implementation,  3067 
Endangered  Species  Consultation  Handbook; 
consultation  and  conference  activities 
procedures,  31285 
Giant  panda  research  reports,  17675 
Habitat  conservation  planning  and  incidenul 
take  permitting  process;  handbook 
addendum,  1 1 485 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Robben,  Judith  A.,  9167 
Withdrawal  and  reservation  of  lands: 
Nevada,  2229 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Animal  food  definitions  and  standards;  CFR 

part  removed,  4293 
Correction,  6801 
Bacitracin  methylene  disalicylate  powder,  1 3068 
Clomipramine  hydrochloride  tablets,  1761 
Decoquinate,  30386 
Dichlorvos  tablets,  18571 
Dihydrostreptomycin  tablets;  CFR  correction, 

4540 
Ivermectin  and  bacitracin  methylene 

disalicylate,  13342 
Ivermectin  and  clorsulon,  26670 
Lasalocid,  13068 
Lincomycin,  13341 


Monensin,  5158 

Monensin  and  virginiamycin,  13069 
Narasin  and  nicarbazin  with  methylene 
disalicylate  and  roxarsone,  18574 
Narasin  and  nicarbazin  with  roxarsone,  20163 
New  drug  applications — 
Albendazole  suspension,  1503 
Bacitracin  methylene  disalicylate  and 
roxarsone  with  monensin,  55% 

Carprofen,  32180 

Chlortetracycline  hydrochloride,  23539 

Decoquinate,  10103 

Dinoprost  tromethamine  sterile  solution, 

15685 
Doramcctin,  13508 
Fenbcndazole  suspension,  26844 
Florfenicol  solution,  5595,  9435 
Lasalocid  and  bacitracin  zinc,  26844 
LiiKomycin  hydrochloride  soluble  powder, 

13508 
Monensin  and  tylosin,  2855 
Narasin  and  nicarbazin  with  bacitracin 

methylene  disalicylate.  4965 
Neomycin  sulfate,  31497 
Oxytetracycline  hydrochloride  soluble 

powder,  10389,  13678 
Propofd  injection,  13509 
Selegiline  hydrochloride  tablets.  2121 
Selenium,  vitamin  E  injection,  27916 
Sponsor  names  and  drug  labeler  codes,  etc.; 

technical  amendments,  15683 
Sulfadimethoxine  tablets  and  boluses; 

technical  amendment,  15684 

Tilmicosin,  13679 
Omeprazole,  18572 
Oxytetracycline  and  neomycin,  991 
Oxytetracycline  hydrochloride  soluble  powder, 

13340 
Oxytetracycline  injection,  23186,  26670 
Piperazine,  23017 

Sulfadimethoxine  with  Ormetoprim,  26671 
Sulfadimrthoxine  soluble  powder,  1 8572 
Trenbolone  acetate  and  estradiol  benzoatc, 
18573 
Biological  products: 
Albumin  (human),  plasma  protein  fraction 
(human),  and  immune  globulin  (human), 
26282 
In  vivo  radiopharmaceuticals  used  for  diagnosis 
and  monitoring — 
Medical  imaging  drugs  and  biologies; 
development  evaluation  and  approval, 
26657 
Color  additives: 
D&C  Violet  No.  2  for  coloring  meniscal  tacks, 

32803 
[Phthalocyaninato(2-)]  copper,  23185 
Food  additives: 
Adhesive  coatings  and  components — 
1-octene,  29553 
Resinous  and  polymetric  coatings;  CFR 

correction,  4535 
Silver  chloride-coated  titanium  dioxide,  2567 
Adjuvants,  production  aids,  and  sanitizers — 
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1 ,3-propanediamine.  etc..  26281 

5,7-bis(  1 , 1  -dimethylethyl)-3-hydroxy-2(3H)- 

bcnzofuranone,  25428 
Alkyl  mono-  and  disulfanic  acids,  etc.;  CFR 

correction,  4535 
Anthra(2,l,9-def:6,5.10-d>'r)diisoquinoline- 
l,3,8,10(2H.9H)-tetrone  (C.I.  Pigment 
Violet  29),  26841 
Bis(2,2,6.6-tetramethyl-4-piperidinyl) 

sebacate,  24943 
Bis(p-ethylbenzylidene),  26842,  27854 
Butylated  reaction  product  of  p-cresol  and 

dicyclopentadicne.  34 
Di-tert-butyl-m-cresyl  phosphonite 

condensation  product  with  biphenyl, 
2854.  30386 
Phosphorous  acid,  cyclic  neopentanetetrayl 
bis(2,6-di-ten-butyl-4- 
mrthylphenyl)ester,  13506 
Paper  and  paperboard  components — 

Monoisopropanolamine.  27914 
Polymers — 
Cross-linked  sodium  polyacrylate  with 

polyvinyl  alcohol.  28097 
Ethylene'propylene  copolymers,  10943 
Ethylene-maleic  anhydride  copolymers,  27915 
Nylon  MXD-6  resins.  4785 
Polyestercarbonate  resins  produced  by 
condensation  of  4.4'- 
isopropylidenediphenol,  carbonyl 
chloride,  terephuloyl  chloride,  and 
isophthaloyl  chloride,  27177 
Secondary  direct  food  additives — 
Sodium  chlorite,  26841 
Sulphopropyl  cellulose.  1 4608 
Sucrose  acetate  isobutyrate.  29949 
Food  for  human  consumption: 
Food  Chemical  Codex;  3d  edition — 
Analytical  methods  and  specification 
monographs;  4th  edition  references 
updates,  1758,  7066 
Food  labeling — 

Apple  cider  food  safety  control:  workshop, 

34125 
Baking  powder,  baking  soda,  and  pectin; 
reference  amount  and  serving  sizes, 
12887 
Nutrient  content  claims;  "healthy"  definition; 
partial  stay  extension,  12886 
Secondary  direct  food  additives — 
Boiler  water  additives,  29224 
GRAS  or  prior-sanctioned  ingredients: 

Carbohydrase  and  protease  enzyme  preparations 
derived  from  bacillus  subtilis  or  bacillus 
amyloliquefaciens,  19887 
Cellulase  enzyme  preparation  derived  from 

trichoderma  longibrachiatum,  28358 
Magnesium  hydroxide:  technical  ametxlment, 
404 
Human  drugs: 
Antibiotic  drug  certification;  regulations 

removed,  396,  26657 
Drug  products  discontinued  from  sale  for 
reasons  of  safety  or  effectiveness;  list, 
10944 
Investigational  new  drug  and  new  drug 
applications — 
Clinical  hold  requirements,  19269 
In  vivo  radiopharmaceuticals  used  for  diagnosis 
and  monitoring — 
Medical  imaging  drugs  and  biologies; 
development  evaluation  and  approval, 
26657 
Labeling  of  drug  products  (OTC) — 
Internal  analgesic  and  antipyretic  active 
ingredients:  required  alcohol  warning; 
compliance  date,  13066 
Standardized  format,  13254,  18571 
Laxative  products  (OTC) — 
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Danthron  a  id  phenolphthalein; 
reclas^fication;  tentative  flnal 
•aph.  4535 
lucts  (OTC);  final  nxjnograph. 


mono; 

Sunscreen 

27666 

Medical  device: 

Class  II  devi 

exempli 


\ 


(s;  premarket  notiflcation 
IS.  1123,  14830 
Class  III  prea^endment  devices:  suction 

antichoka  device,  tongs  antichoke  device, 
and  impl^ted  neuromuscular  stimulator 
device;  premarket  approval,  1 8327 
Class  III  prea*icndments  physical  medicine 

devices;  tremarket  approval.  1 8329 
Corrections  and  removals:  authority  citation: 

CFR  corrtction.  14098 
Ear,  nose,  andl  throat  devices — 
Nasal  dilatof.  intranasal  splint,  and  bone 
panicle  collector.  10947 
Mammography  quality  standards,  18331.  32404 
Manufacturers  and  initial  importers  of  devices; 
establishrtent  registration  and  device 
listing.  1162 
Mutual  recogniti^  agreements: 
U.S.-EuropeanlCommunity — 
Pharmaceutical  good  manufacturing  practice 
inspection  reports  and  medical  device 
quality  system  audit  and  product 
evaluation  reporu;  correction.  16347 
Pharmaceutical  good  manufacturing  practices 
and  meOical  devices;  public  docket  and 
FDA  contact  points  esublishment.  1 1376 
Organization,  functions,  and  authority  delegations: 
Center  for  Devices  and  Radiological  Health 

4964         I 
Center  for  Foo4  Safety  and  Applied  Nutrition, 

33194 
Center  for  Veterinary  Medicine.  23184 
Compliance  Office.  Center  for  Drug  Evaluation 
and  Reseafch.  Director  and  Deputy 
Director.  (^FR  correction,  14098 
Protection  of  hun^  subjects: 
Emergency  research  activities  in  cases  of  life- 
threatening  medical  conditions;  informed 
consent  reiuirements,  exceptions;  technical 
amendment,  10942 

PROPOSED  RUtES 

Biological  produc 

I),  plasma  protein  fraction 
immune  globulin  (human) 


Albumin  (hur 
(human). 
26344 

In  vivo  radiop 
and  monita 


ceuticals  used  for  diagnosis 
ring- 
Evaluation  arid  approval;  developing  medical 
imaging  drugs  and  biologies;  guidance 
availability.  7561 
Medical  imagjlng  drugs  and  biologies. 

developiient;  evaluation  and  approval: 
industry  guidance.  457 
Supplements  and  other  changes  to  approved 
application]  34608 
Food  for  human  consumption: 
Dietary  supplentnts;  Center  for  Food  Safety 
and  Applied  Nutrition:  meeting.  32830 
Food  labeling — 

Dietary  supplements;  nutrition  labeling  on 

■per  day"!  basis.  1765 
Dietary  supplements;  use  of  health  claims 
based  onjauthoritative  statements: 
meeting.  3250.  14178.  15948 
Ingredients  dejclaraiion.  1 7295 
Irradiation  in  production,  processing,  and 
handling  on  food — 
Foods  treated  Iwith  ionizing  radiation;  labeling 
requirements.  7834,  27935 
General  enforcement  regulations: 
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Exports:  notification  and  recordkeeping 
requirements,  15944,  32442 
Human  drugs: 
Antibiotic  drug  certification;  regulations 

removed,  448 
In  vivo  radiopharmaceuticals  used  for  diagnosis 
and  monitoring — 
Evaluation  and  approval:  developing  medical 
imaging  drugs  and  biologies;  guidance 
availability,  7561 
Medical  imaging  drugs  and  biologies, 

development;  evaluation  and  approval: 
industry  guidance.  457 
Pharmacy  compounding;  bulk  drug  substances 
that  may  be  used  as  ingredients;  list,  996 
Progesutional  drug  products;  labeling  directed 

to  patient,  1 7985 
Supplements  and  other  changes  to  approved 
application,  34608 
Human  drugs,  animal  drugs,  biological  products, 
and  devices;  foreign  esublishmenu 
registration  and  listing,  26330 
Medical  devices: 
Gastroenterology  and  urology  devices — 

External  penile  rigidity  devices;  classification, 

62 
Extracorporeal  shock  wave  lithotripter, 
reclassification,  5987 
Mammography  quality  standards,  32443 
Menstrual  tampons  labeling:  absorbency  ranges 

3255 
Obstetrical  and  gynecological  devices — 
Female  condoms;  classification.  3 1 1 64 
Reclassification  of  38  preamendmcnts  class  III 

devices  into  class  II,  1 2774 
Sunlamp  products  performance  standard; 

recommended  exposure  schedule  and  health 
warnings  requirements,  6288.  238 1 1 
Medical  devices:  premarket  approval: 
Obsteuical  and  gynecological  devices — 
Glans  sheath  devices.  24967 
Radiological  health: 

Laser  products:  performance  standards,  14180 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4110, 
5664,  6364,  8832,  10002,  10470,  17672, 
20004,  23333.  23334,  24402,  25045, 
25405,  30037.  30524.  30525 
Reporting  and  recordkeeping  requirements,  1 70. 
516,  2906,  41 12,  5300,  5665,  6365,  7197, 
9515,  10155,  11018,  11920,  13029,  13430, 
14451,  16472.32880.34258 
Submission  for  0MB  review;  comment  request, 
3524,  3952,  41 12,  4665,  6365.  1 1920, 
13801.  19180,  23336,  24406,  24659, 
24660.  26765.28203,35173 
Biological  product  licenses: 

Bestblood,  Ltd.;  revocation  hearing,  18623 
latric  Corp.:  revocation.  20310 
Biological  products: 
Patent  extension;  regulatory  review  period 
determinations — 
Neumega.  27271 

Regranex  and  Becaplermin  Concentrate, 
10474 
Civil  money  penalties;  reduction  policy  for  small 

entities,  32059 
Codex  Alimentarius  Commission: 

International  standard-setting  activities — 
Vitamin  and  mineral  supplements; 

international  guidelines  background 
paper,  comment  request,  1 7397 
Color  additive  petitions: 
EM  Industries,  Inc..  33097,  34816 
Genzyme  Surgical  Products  Corp..  29871 


Committees;  establishment,  renewal,  termination, 
etc.: 
Food  Advisory  Committee,  8575 
Science  Board,  41 14 
Controlled  Substances  Act: 
Psychotropic  Substances  Convention; 
international  drug  scheduling — 
Ephedrine,  dihydroetoiphine,  remifentanil, 
etc.;  World  Health  Organization 
scheduling  recommendations,  1629 
Debarment  orders: 
Elsharaiha,  Rami;  proposal  and  hearing,  2905 
Uddin,  Mohammad,  1 809 
Draft  civil  money  money  penalties;  reduction 

policy  for  small  entities,  26984 
Environmental  statements;  availability,  etc.: 
New  drug  applications,  abbreviated  new  drug 
applications,  and  supplemental  applications; 
procedural  changes  for  public  notice, 
25046 
FDA  Modernization  Act  of  1997;  implementation: 
Mercury  compounds  in  drugs  and  food; 
comment  and  data  request,  23083 
Food  additive  petitions: 
Akzo  Nobel  Chemicals,  Inc.,  1 3430 
Alcide  Corp.  Inc.,  10302 
Angus  Chemical  Co.,  31593 
Arakawa  Chemical  Industries,  Ltd.,  16742 
Asahi  Chemical  Industry  Co.  et  al..  33097 
Asahi  Denka  Kogyo  K.K.,  10304,  28000 
BASF  Corp..  28825 
Bayer  Corp.,  3703 
BetzDearbom.  33306 
Califomia  Day-Fresh  Foods,  Inc.,  34258 
Ciba  Specialty  Chemicals  Corp.,  5299.  18429, 

22615.24407.28825 
Cytec  Industries,  Inc.,  33306 
Dow  Chemical  Co.,  19790 
Exxon  Chemical  Co.,  14451 
Exxon  Co.  International.  1 343 1 
General  Electric  Co..  22615 
GEO  Specialty  Chemicals,  5300 
Goldschmidt  Chemical  Corp.,  33488 
Goodyear  Tire  &  Rubber  Co.,  28500 
Life  Technologies,  Inc.,  23337 
McNeil  Specialty  Products  Co.,  1634 
Milliken  &  Co.,  28000 
Monsanto  Co.,  6100,  9219,  2031 1 
Procter  &  Gamble  Co..  16742 
Rohm  &  Haas  Co.,  19182,  23338 
Solvay  S.A.,  1023 

Sumitomo  Chemical  Co.,  Ltd.,  28501 
Ticona,  13586 
UCB  Films  PLC,  13431 
Witco  Corp.,  30038 
Yoshitomi  Fine  Chemicals,  Ltd.,  28825 
Zeneca  Biocides.  884 
Food  for  human  consumption: 
Foodbome  listeria  monocytogenes:  risk 

assessment;  scientific  dau  and  information 
request,  24661 
Food  Chemicals  Codex:  4th  Edition- 
New  monographs  and  revisions,  4667,  28204 
Identity  standards  deviation:  market  testing 
permits — 
Kraft  Foods,  Inc.:  grated  parmesan  cheese. 

16743 
Kraft  Foods,  Inc.;  salad  dressing,  24408 
Marine  bacterium  (Vibrio  vulnificus)  in  raw 
molluscan  shellfish;  performance  standard 
esublishment:  comment  request.  3300 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Innovative  food  safety  projects.  26766 
GRAS  or  prior  sanctioned  ingredients: 
Flax  Council  of  Canada,  16743 
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Harmonisation  International  Conference; 
guidelines  availability: 
Chronic  toxicity  testing  duration  in  animals 
(rodent  and  nonrodent),  34259 
Human  drugs: 
Anzemet.  3953 

FD&C  Act  Trade  Correspondence,  TC-61; 
advisory  opinion  regarding  drug  and/or 
cosmetic  status  of  sunburn  and  suntan 
preparations;  revocation,  27798 
New  drug  applications — 

Dipyridainole;  approval  withdrawn,  884 
Merck  &  Co.,  Inc.,  et  al.,  31226 
Nitroglycerin  transdermal  system;  hearing, 

14451 
Single  entity  coronary  vasodilators  containing 
controlled-release  nitroglycerin;  proposed 
withdrawal,  13802,  19373 
SoloPak  Laboratories,  Inc;  approval 

withdrawn,  33097 
Steris  Laboratories,  Inc.;  approval  withdrawn, 

33098 
Vale  Chemical  Co.,  Inc.,  et  al.;  approval 
withdrawn,  14252 
Orphan  drug  and  biological  designations; 

cumulative  list,  9515 
Patent  extension;  regulatory  review  period 
determinations — 
Amcrge,  23086 
Atacand,  10156 
Denavir,  25047 
Emadine,  4116 
Femara,  25046 
GenESA,  25350 
Gonal-F,  23338 
Lotemax  and  Alrex,  26986 
LumenHaiKe,  10303 
Ominicef  Oral  Suspension,  27579 
Omnicef  Tablets,  27578 
Prandin,  4425,  4426 
Singulair,  10304 
Tazorac,  27578 
Trovan,  27272 
Viagra,  4115 
Xeloda,  4115 
Zemplar,  10003 
Medical  devices: 

Medical  device  inspection  evaluation;  pilot 

customer  satisfaction  survey,  4426 
Orthopedic  devices — 
Shoulder  joint  metal/polymer/metal 
nonconstrained  or  semi-constrained 
porous-coated  uncemented  prosthesis; 
reclassification,  29043 
Patent  extension;  regulatory  review  period 
determinations — 
Apligraf,  23339 

Monostrut  Cardiac  Valve  Prosthesis,  27273 
Therma  Choice  Uterine  Ballon  Therapy 
System,  29046 
Warning  letter  pilot  program.  11018 
Medical  devices:  premarket  approval: 
Safety  and  effectiveness;  availability  of 
summaries;  list,  33306 
Meetings: 
2000  FDA  Science  Forun»— FDA  and  the 
Science  of  Safety:  New  Perspectives, 
23652 
Active  pharmaceutical  ingedient  workshop, 

29047 
Advisory  committees;  tenutive  schedule,  10475 
Airiine  catering  workshop  on  sanitation  HACCP 

and  1999  food  code,  25048 
Allergenic  Products  Advisory  Comminee,  6367 
Anti-Infective  Drugs  Advisory  Committee, 
6367,  13222 


Antiviral  Drugs  Advisory  Committee,  3132, 

32060.  32508 
Arthritis  Advisory  Committee,  2905,  14735, 

34659 
Biological  Response  Modifiers  Advisory 

Committee.  26987.  34816 
Blood  donor  suitability;  donor  history  of 

hepatitis;  workshop,  34260 
Blood  Products  Advisory  Committee,  8577, 

27580 
Cardiovascular  and  Renal  Drugs  Advisory 

Committee,  16976 
Center  for  Food  Safety  and  Applied  Nutrition; 

dietary  supplements,  25889,  3 1 593 
Changing  times;  clinical  trial  regulations, 

clinical  investigators  and  IRB's  learning  to 
cope,  14735 
Ginical  practice  regulations;  conducting 
successful  clinical  trials  to  facilitate 
product  approval  process;  public  workshop, 
19791 
Dermatologic  and  Ophthalmic  Drugs  Advisory 

Committee,  33308 
Dietary  supplements;  Center  for  Food  Safety 

and  Applied  Nutrition  strategy,  32880 
Drug  Abuse  Advisory  Committee,  16976 
Drug  and  biologic  applications:  site  specific 

subility  data,  13029 
Drug  repackager  workshop,  17183 
Endocrinologic  and  Meubolic  Drugs  Advisory 

Committee.  6100.  9334.  13431 
Ephedrine  and  other  substances;  World  Health 

Organization  recommendations.  4432 
FDA  in  vitro  diagnostic  products;  workshop, 

3703 
FDA  modernization:  stakeholders  meeting  and 
interactive  satellite  teleconference.  13804 
Food  Advisory  Committee.  31005 
Foodbome  listeria  monocytogenes;  public  health 

impact.  24663 
Food  contact  substances;  premarket  notification. 

8577 
Health  professional  organization  lepresenutives, 

1208,30526 
Human  research  subject  protection;  current 

issues,  7896 
Human  Tissue  Seminar,  1 3222 
International  outreach  and  training  on  good 
agricultural  and  good  manufacturing 
practices  for  fresh  produce,  14453 
Investigational  devices  intended  to  treat  serious 
or  life-threatening  conditions;  clinical  trials 
information,  33308 
Medical  device  manufacturers;  registration  and 

listing.  12813,20006.33309 
Medical  Devices  Advisory  Committee,  169, 
8224,  22615.  23087.  23652.  27581.  28501, 
30339.  32238.  34659 
Republication,  8498 
Medical  Imaging  Drugs  Advisory  Committee. 

30526 
National  Center  for  Toxicological  Research 

Science  Advisory  Board.  17399 
National  Mammography  Quality  Assurance 

Advisory  Committee.  30526 
New  Product  Applications;  FDA  Review 
Process;  interactiv*  workshop,  33489 
Nonprescription  Drugs  Advisory  Committee  et 

al..  30527 
Oncologic  Drugs  Advisory  Committee.  10003. 

27581.29325 
Peripheral  and  Central  Nervous  System  Drugs 

Advisory  Committee.  1634.  16977 
Pharmacy  Compounding  Advisory  Committee. 

886.  3952.  19791 
Preclinical  reproductive  toxicity  data  for 
pharmaceuticals;  assessment,  23844 
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President's  Council  on  Food  Safety.  32788 
Public  input  on  public  health;  public  forum. 

16472 
Reproductive  Health  Drags  Advisory 

Committee,  23340 
Transmissible  Spongiform  Encephalopathies 

Advisory  Committee,  27582 
Vaccines  and  Related  Biological  Products 

Advisory  Committee.  2227,  8388 
Veterinary  Medicine  Advisory  Committee,  1024 
Vibrio  parahaemolyticus  in  molluscan  shellfish; 
public  health  impact,  24664 
Memorandums  of  understanding: 

Food  Safety  and  bispection  Service  and  FDA; 
esublishments  and  operations  subject  to 
jurisdiction  by  both  agencies;  information 
exchange,  27274 
Interstate  distribution  of  compounded  drug 

products,  3301,  13997.33100 
Iowa  Public  Health  Department;  mammography 

facility  inspection  fees,  31593 
Republic  of  Korea  Ministry  of  Maritime  Affairs 
and  fisheries  and  FDA;  safe  and 
wholesome  importation  of  fresh  or  frozen 
molluscan  shellfish,  27284 
U.S.  Army  Medical  Research  and  Material 
Command;  medical  material  for  military 
applications;  research,  development,  and 
premarketing  acquisition.  26988 
Patent  extension;  regulatory  review  period 
determinations — 
Aggrasut,  25350 
Reporu  and  guidance  documents;  availability,  etc.: 
Abbreviated  new  drug  applications;  impurities 

in  drag  products.  5 1 6 
Accelerated  approval  products;  submission  of 

promotional  materials.  14735 
Adulterated,  misbrandcd,  or  unapproved  new 
drags;  manufacture,  distribution,  and 
promotion  for  human  use  by  state-licensed 
pharmacies;  rescission.  1207 
Adulteration  involving  hard  or  sharp  foreign 
objects;  compliance  policy  guide,  15774 
Advertising  and  promotional  labeling:  product 
name  placement,  size,  and  prominence; 
industry  guidance,  12341 
Advisory  panel  meetings;  amended  procedures, 

3954 
Allergenic  extract  or  allergen  patch  test 
chemistry,  manufacturing,  and  controls 
information  and  esublishment  description 
information;  content  and  formal.  20006 
Antimicrobial  new  animal  drags  intended  for 
use  in  food -producing  animals;  microbial 
effects  on  human  safely;  framework  for 
evaluation  and  assurance,  887 
Assayed  and  unassayed  quality  control  material; 

points  10  consider  guidance,  5300 
Biological  in  vitro  diagnostic  product; 
chemistty.  manufacturing  and  conuxjls 
information,  and  esublishment  description 
information;  content  and  format,  1 1023 
Blood  and  blood  components;  current  good 

manufacturing  practice.  33309 
Center  for  Drag  Evaluation  and  Research  and 
Center  for  Biologies  Evaluation  Research; 
formal  dispute  resolution:  appeals  above 
Division  level.  13587.  17673 
Changes  to  approved  new  drag  or  abbreviated 
new  drag  application;  industry  guidance. 
34660 
Civil  money  penalty  policy;  staff  guidance. 

30527 
Clinical  development  programs  for  drags, 
devices,  and  biological  products  for 
treatment  of  rheumatoid  arthritis.  7898 
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Computerized  [systems  used  in  clinical  trials, 

25048 
Current  guidar  ce  documents  at  FDA;  annua] 

comprehe  fisive  list,  3 1 228 
Drug  product  >  ariations  included  in  single 

abbrevlatid  new  drug  application:  industry 
guidance.  41 17 
Efficacy  studi«  to  support  marketing  of  fibran 
sealant  producu  manufactured  for 
commercial  use;  industry  guidaiKe,  27583 
Extracorporeal  jshock  wave  lithotripters  for 
fragmentaiion  of  kidney  and  ureteral 
calculi;  prtmarket  notiflcations  (510(lc)'s), 
content.  6100 
FDA  and  heaiti  authorities  of  Switzerland; 

agreed  miiutes  of  meeting.  30038 
HDA  approval  tf  new  cancer  treatment  uses 
for  markeipdd  drug  and  biological 
products;  iidustry  guidance,  5301 
Food  additive  itition  expedited  review.  517 
Food  Code;  19^9  revision.  8576 
Gamma  irradia^on  of  blood  and  blood 

componen^;  pilot  program  for  licensing; 
industry  guidance.  411 8 
Geriatric  labeling;  content  and  format;  industry 

guidance.  ^302 
Guidance  docui^ts;  quarterly  list,  888 
Human  blood  aid  blood  components  intended 
for  transfusion  or  manufacture,  etc.; 
informatioit  submission  guidance 
availabilityj  25049 
Human  plasma-^lerived  biological  products,  etc.; 
chemistry,  tnanufacturing  and  controls  and 
establishmait  description  information 
submission!  ^^^ 
Human  pregnancy  outcome  data  evaluation, 

30040         I 
Human  studies;  bioanalytical  methods 

validation.  :iI7 
Immediate  releaje  and  modified  release  solid 
oral  dosage:  forms,  manufacturing 
equipment  addendum.  9516 
Immunotoxicity  testing  framework;  draft 

guidaiKe  avjailability.  24408 
Inactive  ingredients;  Generic  Drug  Office's 

policy  statefcient  revocation,  23340 
Investigational  devices  intended  to  treat  serious 
or  life-threatening  conditions;  clinical  trials 
informationJ  333 1 3 
In  vivo  bioavail4)ility  and  bioequivalence 
studies  wai\jer  for  immediate  release  solid 
oral  dosage  forms  containing  active 
moieties/actjve  ingredients  based  on 
biopharmaciutics  classification  system, 
7897  1 

In  vivo  pharmacokinetics  and  bioavailability 
studies  and  in  vito  dissolution  testing  for 
levothyroxiiJ  sodium  ubiets;  industry 
guidance.  3 1280 
Mammography  duality  Standards  Act- 
Final  rcgulatiois  document  1;  compliance 

guidance,  j  13590 
Final  regulatiofs  document  2;  compliance 
guidance.  ;13589 
Medical  devices- - 
Medical  devices  regulated  by  Center  for 
Biologies  Evaluation  and  Research; 
applicable  documents;  list,  20312 
Medical  device  tracking  guidance,  7197 
Quality  system ;  inspections  technique.  29048 
Monoclonal  antib  xiies  used  as  reagents  in  drug 

manufacmrin  g;  industry  guidance.  33868 
Nasal  aerosols  an<l  nasal  sprays  for  local  action; 
bioavailability  and  bioequivalence  studies; 
industry  guid  ance.  33869 
Nasal  spray  and  ii  ihalation  solution,  suspension, 
and  spray  dr  ig  products;  chemistry. 
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manufacturing,  and  controls  documentation 
2%57 
New  animal  drugs  approval  for  minor  uses  and 
for  minor  species;  guiance  availability, 
26424 
New  drug  applications;  impurities  in  drug 
substances;  industry  guidatKe,  3303 
Non-contraceptive  estrogen  class  labeling; 

industry  guidance.  1 208 
Orthopedic  implants  with  metallic  plasma 
sprayed  coatings,  testing  to  support 
reconsideration  of  postmarket  surveillance 
requirements;  industry  guidance.  8579 
Phase  2  and  3  drug  studies;  investigational  new 

drug  applications.  19543 
Platelet  testing  and  evaluation  of  platelet 
substitute  products;  industry  guidance, 
27582 
Population  pharmacokinetics.  6663 
Pregnancy  registries;  establishment,  30041 
Prescription  Drug  User  Fee  Act  products; 
formal  meetings  with  sponsors  and 
applicants;  industry  guidance.  13591, 
17673 
Progestational  drug  products;  warnings  and 
contraindications  on  physician  and  patient 
labeling;  intent  to  revoke,  18035 
Publications  that  constitute  labeling;  disposition 

policy;  compliance  policy  guide.  22616 
Public  health  issues  posed  by  use  of  nonhuman 
primate  xenografts  in  humans;  industry 
guidance.  16743 
Ready-to-eat  foods;  Food  Code  prohibition 
against  bare  hand  contact  by  food 
preparation  employees;  scientific  data  and 
information  request,  15978 
Regulatory  submissions  in  electronic  format — 
General  considerations,  4433 
New  drug  applications.  4432 
Scientific  disputes  concerning  regulation  of 
medical  devices;  Medical  Devices  Dispute 
Resolution  Panel  use;  administrative 
procedures.  22617 
Seafood  hazard  analysis  critical  control  point 

transition,  14736 
Sectoral  Annex  on  Medical  Devices  to 
Agreement  on  Mutual  Recognition 
Between  United  States  and  European 
Community;  third  party  programs,  5302 
Skin  irritation  and  sensitization  testing  of 

generic  transdermal  drug  products,  9516 
SUPAC-SS;  nonsierile  semisolid  dosage  forms, 
manufacturing  equipment  addendum,  5 1 8 
Therapeutic  equivalence  code  placement  on 
prescription  drug  labels  and  labeling,  4434 
19792 

Vaccine  or  related  product;  content  and  format 
of  chemistry,  manufacturing  and  controls 
information  and  establishment  description 
information.  518 
Year  2000  (Y2K)  computer  compliaiKe  guide; 
guidance  for  FDA  personnel.  26424 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  12814 
Vibrio  parahaemolyticus  in  molluscan  shellfish; 
risk  assement;  scientific  data  and  information 
request,  24664 

Food  and  Nutrition  Service 
RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Vendor  disqualification,  13311 
Food  distribution  programs:  .^ 


Indian  households  in  Oklahoma;  waiver 

authority,  1097 
Oklahoma.  Indian  households;  waiver  authority, 
17085 
Food  stamp  program; 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation — 
Retailer  integrity,  fraud  reduction,  and 
penalties,  23165 
PROPOSED  RULES 
Child  nutrition  programs: 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Vendor  management  systems;  mandatory 
selection  criteria,  limitation  of  vendors, 
training  requirements,  high-risk  vendors 
identification  criteria,  etc..  32308 
Food  stamp  program: 
Issuance  and  use  of  coupons;  electronic  benefits 
transfer  systems  approval  staixlards;  audit 
requirements.  8733 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation — 
Coupons  replacement  by  electronic  benefit 
transfer  systems,  28763 
Retail  food  store  definition  and  program 
authorization  guidatKe,  35082 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71,  472, 
3274,  8054.  23049.  238 1 8.  34629.  34630 
Child  nutrition  programs: 
Child  and  Adult  Care  Food  Program, 
Income  eligibility  guidelines,  15951 
Commodity  School  Program — 

Income  eligibility  guidelines,  15951 
National  School  Lunch  Program — 

Income  eligibility  guidelines,  15951 
School  Breakfast  Ptogram — 

Income  eligibility  guidelines.  15951 
Special  Milk  Program  for  Children- 
Income  eligibility  guidelines,  15951 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Income  eligibility  guidelines,  14429 
Food  distribution  programs; 
Beef  and  pork;  subsititution  of  donations  with 

commercial  beef  and  pork,  71 
Emergency  food  assistance  program; 
commodities  availability,  3677 
Nutrition  program  for  elderly;  assistance  level 
10269 
Food  stamp  program: 
Alaska.  Hawaii.  Guam  and  Virgin  islands; 

maximum  allotments,  25270 
Maximum  allotments  and  income  eligibility 
standards  and  deductions.  25272 
Reporu  and  guidance  documents;  availability,  etc.: 
Commodity  Supplemental  Food  Program; 
elderly  income  guidelines.  24569 

Food  Safety  and  Inspection  Service 
RULES 

Meat  and  poultry  inspection: 

Beef  products  contaminated  with  Escherichia 
coli  0157:H7;  agency  policy,  2803 

Cooked  beef,  roast  beef,  and  cooked  corned 
beef  products,  etc.;  performance  standards, 
732 

Inspection  services;  fee  increase.  19865 

Listeria  monocytogenes  contamination  of  ready- 
to-eat  products;  compliance  with  HACCP 
system  regulations  and  comment  request, 
28351 
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Soy  protein  concentrate,  modified  food  starch, 
and  carrageenan;  use  as  binders,  27901 
Organization,  fiinctions,  and  authority  delegations: 

Transfer  of  regulations  under  Egg  Products 

Inspection  Act  from  AMS;  correction,  3340 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Inspection  services;  fee  increase,  10402 
Irradiation  of  refrigerated  or  frozen  uncooked 

meat,  meat  byproducts,  etc.,  9089.  29602 
Partial  quality  control  requirements;  elimination, 

26892 

NOTICES 

Codex  Alimcntarius  Commission: 
International  sanitary  and  phytosanitary 
standard-setting  activities,  28428 
Meat  and  poultry  inspection: 
Australia's  meat  safety  enhancement  program; 
slaughter  inspection  in  establishments  that 
slaughter  meat  for  export  to  United  States, 
30299 
Meetings: 
Australia's  meat  safety  enhancement  program; 

comment  request,  2621 
Codex  Alimentarius  Commission — 
Executive  Committee  agenda  and  U.S. 

participation.  6301,  27955 
Food  Additives  and  Contamiiuuits  Codex 

Committee,  4632 
Food  Import  and  Export  Inspection  and 

Certification  Systems  Committee,  843 
Food  Labelling  Committee,  1 1823 
General  Principles  Committee,  12281 
E.  coli  in  beef  products;  risk  assessment;  policy 

and  regulatory  changes,  9967 
Foreign  meat  and  poultry  food  regulatory 
systems;  equivalence  evaluation  process, 
12281 
Listeria  monocytogenes;  sampling  programs, 
monitoring  programs,  and  recall 
procedures,  5629 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  19335 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  8055,  12927,  20250 
President's  Council  on  Food  Safety,  32788 
Reporu  and  guidance  documents;  availability,  etc.: 
Ground  beef  processing  guidance  material,  2872 
In-distribution  inspection  pilot  test  project,  3678 
Meat  and  poultry  products;  organic  certification 
labeling.  17607 

Foreign  Agricultural  Service 

RULES 

Sugar  import  licensing: 
Refmed  sugar  re-export,  sugar-conuining 

products  re-export,  and  polyhydric  alcohol 
programs — 
Raw  sugar/refined  sugar  import-export 
equivalency,  7059 

PROPOSED  RULES 

Agricultural  commodities;  foreign  markets 
development  programs  (Foreign  Market 
Development  Cooperator  Program),  32156 

NO'nCES 

Agriculmral  commodities  available  for  overseas 

donation;  types  and  quantities,  73,  6876 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Policy  Advisory  Committees  for 
Trade,  17993 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Emerging  markets  program,  5756 


Foreign  market  development  cooperator 
program,  4837 
Meetings: 

Emerging  Markets  Advisory  Committee,  33044 
North  American  Free  Trade  Agreenient  (NAFTA): 
Frozen  concentrated  orange  juice  from  Mexico; 
temporary  duty  imposition,  6605 
Uruguay  Round  Agreements  Act  (URAA); 
agricultural  safeguard  trigger  levels,  1 1435 

Foreign  Assets  Control  Office 

RULES 

Cuban  assets  control  regulations: 
Sales  of  food  and  agricultural  inputs; 

remittances:  educational,  religious,  and 
other  activities;  travel-related  transactions; 
U.S.  intellecmal  property.  25808 
Iranian  transactions  regulations: 

Executive  Order  13059;  implementation,  20168 
Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  traffickers, 
and  blocked  vessels;  lists  consolidation — 
Additional  designations  and  removals  and 
supplementary  information  on  specially 
designated  narcotics  traffickers,  etc..  34984 
Removal  procedures,  5614 
Senior  UNITA  officials  designations,  34991 
Weappns  of  mass  destruction  trade  connnl 
regulations  (EO  1 3094  implemenution); 
import  measures,  87 1 5 

Foreign  Claims  Settlement 
Commission 

NOTICES 

Meetings;  Sunshine  Act.  182.  4126,  10322,  31295 
Privacy  Act: 
Systems  of  records,  25912.  31296 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arizona 
Gowan  Co.;  agrichemicals  manufacturing  and 
warehousing  facilities,  31824 
Arkansas,  7853 
California,  5764,  7854.  29993 
Grundfos  Manufacturing  Corp.;  industrial  and 
commercial  pumps  manufacturing  plants. 
5765 
Minnesota  Mining  &  Manufacturing  Co. 
(3M);  pharmaceuticals  manufacturing 
facility,  4068 
Rauch  Industries,  Inc.;  consumer  products 

warehousing/distribution  facility,  9472 
Tosco  Refining  Co.;  oil  refinery  complex, 
16421 
Connecticut 
Davidoff  of  Geneva  (CT),  Inc.;  cigars, 
tobacco  products  and  accessories 
distribution  facility.  27958 
Rorida.  14859 
Halter  Marine.  Inc.;  shipbuilding  facility, 

28972 
Komatsu  Latin-America  Corp.;  construction/ 
mining  equipment  components  and 
products  warehousing/distribution 
facility,  33242 
Georgia,  16421 

Matsushita  Communication  Industrial  Corp. 
of  U.S.A.;  automotive  audio/electronics 
and  telecommunications  products 
manufacturing  facility,  9126 
Idaho,  29993 
Illinois,  32023 
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Clark  Refining  &  Marketing.  Inc.;  oil  refinery 

complex.  6876.  6877 
E.I.  du  Pont  de  Nemours  and  Company.  Inc.; 
crop  protection  products,  26933 
Indiana 
Tetra  Pak  Paru  Americas.  Inc  ;  liquid  food 
processing  and  packaging  equipment 
paru  distribution  facility,  2170 
Louisiana,  23052 
Bollinger  Shipyards  Lockport.  LLC; 

shipbuilding  facility  expansion.  25476 
North  American  Shipbuilding.  Inc.;  shipyard, 
7854 
Michigan 
ESCO  Co.  L.P.;  colorformer  chemicals 
manufacturing  facility,  15726 
Mississippi,  2171 
Missouri,  3064,  34188 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.;  internal -combustion  engines 
manufacturing  facilities,  5765 
Nebraska 

Kawasaki  Motor  Manufacturing  Corp., 

U.S.A.;  utility  work  truck  manufacturing 
facility,  25476 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.;  industrial  robot  manufacturing 
facility.  25477 
New  Jersey,  14860 
New  York,  14212 

Pfizer  Inc..  pharmaceutical  manufacturing 
plant.  19977 
North  Carolina 
Consolidated  Diesel  Co..  Inc.;  spark  ignition 
and  diesel  engine  manufacturing 
facilities.  8541 
Philips  Monitor  Raleigh;  manufacturing 
facilities.  26933 
Ohio,  8542,  10979.  14212.  33242 
Milacron.  Inc.;  plastics  processing  machinery. 
32023 
Oklahoma.  9127 
Pennsylvania 
Kvacmer  Philadelphia  Shipyard.  Inc.; 

shipbuilding  facility.  32844 
Sandvik  Saws  &  Tools.  Inc.;  warehousing 
and  distribution  facility.  16697 
Pucno  Rico.  5765 
DuPom  Agriculmral  Caribe  Industries.  Ltd., 

26934 
Peerless  Oil  &  Chemicals,  Inc.;  petroleum 
product  storage  and  processing  facility, 
18878 
South  Carolina,  3064  , 

Borg-Wamer  Automotive  Powertrain  Systems 
Corp.;  automotive  transfer  case 
manufacturing  plant.  32845.  34189 
Hubner  Manufacturing  Corp.;  industrial 
bellows/molded  parts.  27959 
Tennessee.  9472 
Texas.  5765,  14212,  19978 
BASF  Corp:  caprolactara  and  cyclohexanonc 
chemical  products  manufacturing 
facilities.  14689 
Dell  Computer  Corp.;  computer 

manufacturing  facilities.  35124 
Diamond  Shamrock  Refming  Co..  L.P.;  oil 

refinery  complex.  16422 
Dow  Chemical  Co.;  petrochemical  complex. 

34189 
Equistar  Chemicals.  LP.  oil  refinery.  25477. 

32024 
Equistar  Chemicals  LP;  petrochemical 
complex,  27959 
Virginia.  14213 
Washington.  29993 
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Foreign 

Darigold.  %k.:  dairy  and  sugar-containing 
produtts  manufacturing  facility,  27960 
West  Virginif  9473 
Toyota  Motor  Manufacturing  West  Virginia, 
Inc.:  automobile  engine  manufacturing 
plant,  6877 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Waters  subje<  t  to  subsistence  priority. 
redeHnitlon,  1276 
Forest  developn^ent  transportation  system 
administration: 
Temporary  su  spension  of  road  construction  in 
roadless  kreas,  7290 
Land  ownership  adjustments: 

Land  exchanges:  technical  amendment.  25821 
National  Forest ;  System  timber,  disposal  and  sale: 
Small  business  timber  sale  set-aside  program; 
shares  reiomputation;  appeal  procedures. 
406         j 

PROPOSED  RIJLES 

Alaska  National  Bnterest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority):     | 
Alaska  Federal  Subsistence  Regional  Advisory 
Counciisi  meetings,  4604 

NOTICES        1 

Agency  informafon  collection  activities: 

Proposed  collection;  comment  request.  13763, 
17608.  1^398.  19118.  19744.  32476,  33457 
Appealable  deci^ons;  legal  notice: 
Intermountain  IRegion,  34767 
Northern  Reg  t)n.  17310 
Rocky  Mounuin  Region.  13764 
Southern  Regii  hi,  26734 
Environmental  si  itements;  availability,  etc.: 
Boise  National  Forest  et  al..  ID,  26736 
Daniel  Boone  Rational  Forest.  KY,  29626 
Dixie  National  Forest,  UT.  12801 
Eldorado  and  Tahoe  National  Forests,  CA, 

26359 
Tongass  National  Forest,  AK,  1793.  25274 
Environmental  st  itements;  notice  of  intent: 
Allegheny  Nat  onal  Forest.  PA,  5019,  6034. 

7162,  10618,  13396,22831 
Angelina,  Sabi  k,  and  Sam  Houston  National 

Forests.  TX,  15339 
Ashley  National  Forest.  UT.  7163 
Beaverhead- Doerlodge  National  Forest.  MT, 

8539,  17310.  30303 
Black  Hills  National  Forest.  SD.  19513 
Boise  National  Forest.  ID.  14686.  18598.  32840 
Cache  Nationa  Forest.  ID.  33459 
Caribou  Naiior  al  Forest.  ID.  23592 
Cave  Rock.  N^ ';  land  and  resource  management 

plan.  367! 
Colville  Natior  al  Forest  et  al..  OR  and  WA. 

32841 
Colville  National  Forest,  WA.  4839.  17144 
Delta  and  Gum  lison  Counties.  CO;  coal  lease 

and  exploiation  license  applications,  18044 
Fishlake  Natioi  lal  Forest,  UT.  7620 
Frank  Church-1  Liver  of  No  Renim  Wilderness, 

ID,  28795 
Gallaun  Natior  al  Forest,  MT,  32477 
Helena  Nation^  Forest,  MT.  29989 
Humboldt-Toi>tbc  National  Forest,  NV,  1761 1 
Idaho  Panhandl  e  National  Forests,  ID,  et  al.. 

5020 
Kootenai  National  Forest.  MT.  23263 
Lewis  and  Clailc  National  Forest,  MT.  29989 
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Lincoln  National  Forest.  NM,  24132 

Lolo  and  Idaho  Panhandle  National  Forests,  ID, 

27504 
Malheur  National  Forest,  OR,  9305 
Medicine  Bow/Routt  National  Forest,  CO.  1876 
Montana  et  al.;  resource  management  plans  and 
forest  plans;  off-highway  vehicle 
amendment.  3541 
Mt.  Baker-Snoqualmie  National  Forest,  WA. 

4633.  4635 
Okanogan  and  Wenatchee  National  Forests. 

WA.  5021 
Ouachiu  National  Forest.  OK.  15718 
Payette  National  Forest,  ID.  7164.  I2I50, 

12151.24130.24318 
Rogue  River  National  Forest,  OR,  2873,  9307 
Sierra  Nevada  National  Forests,  CA,  19745 
Siskiyou  National  Forest.  OR,  27505 
Siuslaw  National  Forest.  OR,  9308 
Tongass  National  Forest.  AK.  8289.  13766. 

28447 
Umatilla  National  Forest,  OR.  1588.  2875.  9310 
Umpqua  National  Forest.  OR,  15953,  18399 
Wallowa-Whitman  National  Forest,  OR.  8055, 

8056 
Wenatchee  National  Forest.  WA.  4633 
White  Mountain  National  Forest,  NH,  19120 
White  River  National  Forest.  CO.  16419.  18401 
Willamette  National  Forest.  OR.  34769 
Forest  Service  Manual: 

Ski  area  permit  fee  system,  8682 
Jurisdictional  transfers: 

Mark  Twain  National  Forest,  MO,  22831 
Meetings: 
Blue  Mountains  Natural  Resources  Institute 

Board  of  Directors,  6876.  19336 
California  Coast  Provincial  Advisory 
Committee.  2876.  13397,  29991 
Deschutes  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  3063. 
14687.  32212 
Eastern  Washington  Cascades  Provincial 
Advisoi-y  Committee  et  al.,  7165.  18401. 
29838 
Forestry  Research  Advisory  Council.  18401 
Intergovernmental  Advisory  Committee.  4396. 

20250 
John  Day/Snake  Resource  Advisory  CouiKil. 

1793.  12801.30473 
Klamath  Provincial  Advisory  Conunittee.  1793. 

10619,20251.  32479 
Lake  Tahoe  Basin  Federal  Advisory  Committee, 

2876,9123,  17311 
National  Urban  and  Community  Forestry 

Advisory  Council,  1 179,  31823 
Northwest  Sacramento  Provincial  Advisory 

Committee,  7853,  15954,  29838 
Olympic  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  8790, 
20251 
Oregon  Coast  Provincial  Advisory  Committee, 

17994 
Scienusts  Committee,  3063,  5021,  6301,  28796 
Southwest  Oregon  Province  Interagency 

Executive  Committee  Advisory  Committee, 
6302.  16693.  27233 
Southwest  Washington  Provincial  Advisory 

Committee.  3064.  12282 
Tonto  National  Forest,  AZ;  Diamond  Rim 
Recreational  Mineral  Collection  Area 
withdrawal  application.  9124 
Willamette  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  4635. 
13960 
Yakima  Provincial  Advisory  Committee  et  al.. 
3064 


National  Forest  System  lands: 
Utah;  northern  goshawk  habitat  management. 
5758 
National  Forest  System  timber,  disposal  and  sale: 
Small  business  timber  sale  set-aside  program; 
share  recompuution.  28%9 

General  Accounting  Office 

RULES 

Personnel  Appeals  Board;  procedural  rules.  15125 
NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Medicare  Payment  Advisory  Commission.  8375, 
22867 
Financial  manageiiKnt  systems: 
Joint  financial  management  improvement 
program;  travel  system  requirements; 
exposure  draft,  882,  5811 
Requirements  checklists;  availability.  8573 
Meetings: 
Federal  Accounting  Standards  Advisory  Board, 

5063.7893.  14734,31001 
Government  Auditing  Standards  Advisory 
Council.  5063.  29646 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Accounting  Standards  Advisory 
Board — 
Deferred  maintenance  reporting  amendments; 

exposure  draft;  comment  request.  1 805 
Direct  loans  arxl  loan  guarantees,  accounting; 
exposure  draft,  comment  request.  18032 
Seized  property  and  forfeited  assets  system 
requirements.  31224 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Federal  Supply  Service  multiple  award  schedule 

contracts;  streamlining  administration  and 

clarifying  marking  requirements.  4788 
Small  business  subcontracting  program.  15306 
Federal  Acquisition  Regulation  (FAR): 
Brand  name  item  descriptions  use.  32741 
Brooks  Act  application.  32746 
Compensation  for  senior  executives.  10547 
Competition  under  multiple  award  task  and 

delivery  order  contracts.  32746 
Electronic  funds  transfer,  10538 
Executive  Order  12933,  nondisplacement  of 

qualified  workers  under  certain  contracts, 

10545 
Historically  underutilized  business  zone 

(HUBZone)  empowerment  contracting 

program;  correction,  3196 
Information  technology  acquisition  restrictions, 

32747 
Introduction.  10530.  32740 
Recruitment  costs  principle,  10547 
Review  of  FAR  representations,  10531 

Correction,  30103 
SBA's  8(a)  Business  Development  Program. 

32742 
Small  entity  compliance  guide,  10552.  32749 
Taxpayer  identification  numbers.  32741 
Technical  amendments.  10548.  32748 
Variation  in  quantity.  10538 
Very  small  business  concerns.  10535 
Waiver  of  cost  or  pricing  data  for  subcontracts. 

10544 
Federal  property  management: 
Information  and  records  management  and  use — 
Records  management  program;  RRMR 
provisions  reestablishment;  expiration 
date  extended.  2857 
Purchase  or  lease  determinations  guidelines  and 

private  inspection,  testing,  and  grading 

services  use.  34733 
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Telecommunications  resources  management  and 
use — 
Network  registration  services;  user  fees, 
32196 
Utilization  and  disposal — 
Excess  personal  property;  reporting  criteria, 

1139 
Public  benefit  conveyaiKC  of  excess  Federal 
government  real  property  for  housing, 
law  enforcement,  and  emergency 
management  purposes,  5615 
Real  property  available  for  disposal; 
appraisals,  31731 
Federal  travel: 
Airline  contract  city-pair  fares,  property 
management  services,  and  technical 
corrections,  29162 
Income  tax  reimbursement  allowance,  32812 
Payment  of  expenses  in  connection  with  death 
of  employees  or  immediate  family 
members,  2432 
Per  diem  localities;  maximum  lodging  and  meal 
allowances,  6549,  16352,  28878.  28879 
Correction,  6550,  18581 
Privately  owned  automobile  mileage 

reimbursement,  15630 
Relocation  income  tax  allowance  tax  tables, 
17105 
Correction,  18659 
Travel  and  relocation  expenses  test  programs, 
28880 
Foreign  gifts  and  decorations;  utilization,  donation, 
and  disposal: 
Minimal  value  reporting  requirements,  13700 

PROPOSED  RULES 

Acquisition  regulations: 
Historic  preference,  for  use  in  acquisition  of 
leasehold  interests  in  real  property,  35122 
Federal  Acquisition  Regulation  (FAR): 
Business  class  airfare;  withdrawn,  3380 
Clean  air  and  water  pollution  control,  26264 
Conforming  late  offer  treatment,  4248 
Contractor  liability  for  loss  of  and/or  damages 

to  household  goods,  7736 
Cost  accounting  standards  post-award 

notification,  3786 
Government  property;  meeting.  23982 
Interest  and  other  financial  costs,  4760 
Nondisplacement  of  qualified  workers,  32738 
Option  clause  consistency,  3618 
Progress  payments  and  related  financing 

policies,  6758 
Relocation  costs,  28330 
Review  of  award  fee  determinations,  24472 
Semi-annual  agenda,  22226 
Travel  costs,  27654 
Federal  property  management: 
Purchase  or  lease  determinations  guidelines  and 
use  of  private  inspection,  testing,  and 
grading  services,  6589 
Federal  travel: 
Travel  and  relocation  expenses  test  programs, 
6590 
Semi-annual  agenda.  22078 

NOTICES 

Acquisition  regulations: 
Communications  control  (OF  121);  cancellation, 

32048 
Government  bill  of  lading-continuation  sheet 

(SF  1 109);  local  reproduction  authorized. 

12811 
Security  containers/vault  doors;  maintenance 

record  (OF  89).  2903 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 4887 


Submission  for  OMB  review;  comment  request. 
7649.  23835 
Committees;  establishment,  renewal,  termination, 
etc.: 
Govemmeniwide  Policy  Advisory  Board.  1®I5I 
Environmental  sutements;  availability,  etc.: 
Chattanooga.  TN;  volunteer  army  ammunition 

plant;  disposal.  18428 
Crystal  City  et  al..  VA;  U.S.  Patent  and 

Trademark  Office;  consolidation  project. 
33488 
Governors  Island,  New  York  Harbor.  New 

York.  NY;  disposal,  6089 
Prince  George's  County,  MD;  GSA  Federal 
Laboratories.  16972 
Environmental  statements;  notice  of  intent: 
United  States  Mission  to  United  Nations; 

replacement  facility  construction.  24163 
Washington.  DC;  Transportation  Department; 
lease  acquisition  of  new  or  renovated 
headquarters.  35168 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  6052. 
6053,  6054,  6055,  6056,  6634.  9132. 
18604.  18605.  18606,  18607,  24598. 
26366.  26367.  26368 
Submission  for  OMB  review;  comment 
request,  17%.  6057.  6058,  6059,  6060, 
7169,  11445.  11446.  11447.  11448. 
11449,  11847,  13006,  13550.  18604. 
18913,  18914,  19340,  23610,  30323 
Federal  property  management 

Activities  generating  precious  metals;  report  (SF 

291);  revision,  22611 
Commercial  antennas  placement  on  Federal 

property,  30523 
Public  buildings  and  space — 
Antennas  of  Federal  agencies  and  public 
service  organizations;  fees,  30523 
U.S.  Government  Transportation  Request  (SF 
1 169);  elimination,  34808 
Federal  travel: 
Centralized  household  goods  ffaffic  management 
program  (CHAMP>— 
Move  Management  Services;  transition  from 
Centralized  Household  CJoods  Traffic 
Management  Program  to 
Govemmentwide  Employee  Relocation 
Services  Schedule,  15976 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Small  Business  Competitivenesss  Demonstration 
Program,  16972 
InterageiKy  Committee  for  Medical  Records: 
Medical  record-allergen  extract  prescription  new 

and  refill  (SF  559);  automation,  27554 
Medical  record-history,  parts  2  and  3  (SF  505); 

automation,  27554 
Medical  record-nursing  notes  (SF  510); 

automation.  27553 
Medical  record- progress  notes  (SF  509); 

automation.  27552 
Medical  record-report  of  medical  history  (SF 

93);  automation,  27549 
Medical  record-serology  (SF  551);  automatioa 

27557 
Medical  standard  form  (SF  602);  automation. 
32048 
Meetings: 
Electronic  Posting  System;  adoption  as  single 
point  of  entry  for  notice  of  Federal 
business  opportunities.  35169 
Govemmentwide  Policy  Advisory  Board. 
Conmiittee  for  Excellence  in  Customer 
Satisfaction.  25042 
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President's  Commission  on  Celebration  of 
Women  in  American  History,  1805,  99%, 
243%,  27558.  28488 
Organization,  functions,  and  authority  delegations: 

Agency  for  International  Development,  19541 
Privacy  Act: 

Systems  of  records.  27558.  29032.  31001 
Transportation  and  property  management: 

Centralized  household  goods  traffic  management 
program.  3131.  15167 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5673, 

9346,  15373,27292,33315 
Submission  for  OMB  review;  comment  request 
34675 
Federal  Geographic  Data  Committee: 
Digital  geospatial  metadata  content  standard: 
remote  sensing  metadata  extensions; 
comment  request.  6375 
Geospatial  positioning  accuracy  standards  (Pan 
4);  public  review;  comment  request,  6377 
ReriKiie  sensing  swath  dau  content  standard; 

public  review:  comment  request,  6378 
Universal  grid  reference  system  standard  for 
spatial  addressing:  comment  request,  32514 
Grant  arid  cooperative  agreement  awards: 
American  Petroleum  Instinite,  4458 
AQUl-S  New  Zealand,  Ltd.,  23853 
Pictometry  International,  LLC.  4458 
United  Technologies  Corp..  6379 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  CJeographic  Data  Committee;  national 
spatial  data  infrastructure  cooperative 
agreements  program,  3540 
National  earthquake  hazards  reduction  program. 
4458 
Meetings: 
Land  Processes  Distributed  Active  Archive 
Center  Science  Advisory  Panel,  24674 
National  Satellite  Land  Remote  Sensing  Dau 

Archive  Advisory  Committee.  1 2  76 
Water  Information  Advisory  Commit  x,  15987 
Patent  licenses;  non-exclusive,  exclusiv ;,  or 
partially  exclusive: 
Systems  Management.  Itk..  19548 
Privacy  Act: 

Systems  of  records,  27002 

Government  Ethics  Office 

RULES 

Ethical  conduct  standards  for  executive  branch 

employees,  13063 
Financial  disclosure,  ethical  conduct  standards,  and 
outside  employment  limiutions;  corrections 
and  update,  2421 
Freedom  of  Information  Act  implementation, 

28089 
Government  ethics: 
Post-employment  conflict  of  interest  restrictions; 
departmental  component  designations 
revision,  5709 
PROPOSED  RULES 
Government  ethics: 

Public  fmancial  disclosure  gifts  waiver 
provision,  25849 
Semi-aruiual  agenda.  221 18 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  commen;  request.  5657 
Submission  for  OMB  review;  cotnmcnt  request, 
10151.32878 
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Govemmen 


Library  i 


Governmenf  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council,  8820 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

RULES  I 

Official  inspeition  and  weighing  services 
Correction,  16783 
Grain  inspection^ 
Com  oil,  protein,  and  starch;  ofTicial  testing 

service.  J9019 
Moisture  met^;  tolerances,  731 
Rice:  fees  increase,  7057 
Grain  standards: : 
Barley;  correction,  6783 

PROPOSED  RtLES 

Packers  and  stockyards  regulations: 
Feed  weight,  1 5938 

NOTICES 

Agency  designati  on  actions: 

Illinois,  8058. 

Indiana.  4635 

Nebraska  and  Missouri. 

Various  states,  ' 
Grain  inspection: 

Official  moisti  re  meter,  implementation.  22596 
Meetings: 

Grain  inspectidn  Advisory  Committee.  17994 
Stockyards;  posti  ig  and  deposting: 

Dixie  Livestoc  c  Market,  Inc.,  GA.  et  al.,  30473 

Health  and  Human  Services 
Department 


5723.  19122,25866 

29259 
73,75.  10270,  15724,29259 


|ealth  Care  Policy  and  Research 
9xic  SubstaiKes  and  Disease 


Services  De] 
See  National  Insti 
See  Program  Su| 
See  Public  Heal 


See  Agency  for 
See  Agency  for 

Registry 
See  Aging  Admii^istration 
See  Centers  for  pisease  Control  and  Prevention 
See  Children  andlFamilies  Administration 
See  Community  Services  Office 
See  Food  and  Drig  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resoi»ces  and  Services  Administration 
See  Indian  Health  Service 
5**  Inspector  Geiieral  Office.  Health  and  Human 

lartment 

lutes  of  Health 

lort  Center 

j  Service 
See  Refugee  Resettlement  Office 
See  Substance  Ahiisc  and  Mental  Health  Services 
Administration 

PROPOSED  RULES 

Acquisition  regulations: 

Streamlining  ai|d  simplification.  1344 
Freedom  of  Infonfiation  Act;  implementation, 

14668  ! 

Medically  unders^ed  populations  and  health 

professional  $honage  areas;  designation 

process  cons<  ilidation;  status  of  proposed 

miemaking.  19831 
Semi-annual  agem  la.  21 1% 
Correction.  278f  4 

NOTICES 

Agency  informatiiin 
Proposed  col  lee  ion: 
277%.  27c^2, 
Submission  for 
8376,  I04d8, 
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collection  activities: 

comment  request.  25883, 
28488,  32503 
DMB  review;  comment  request, 
1910,22611,22867 


Committees;  establishment,  renewal,  termination, 
etc.: 
Blood  Safety  and  Availability  Advisory 

Committee,  33083 
National  Toxicology  Program  Special  Emphasis 

Panel,  4874 
Vital  and  Health  Sutistics  National  Committee, 
13996 
Federal  claims;  interest  rates  on  overdue  debts, 

4874,  24163 
Grant  and  cooperative  agreement  awards: 
Auxiliary  to  National  Medical  Association,  Inc., 

6362 
Meharry  Medical  College,  883 
Minority  Access,  Inc.,  34257 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adolescent  Family  Life  demonstration  projects, 

25776,25782,  32051 
Adolescent  family  life  research  grants; 

withdrawn,  20309 
Emergency  assistance  services,  trends  in 

demand  for,  determination.  3205 1 
Family  Planning  and  Population  Research 

Program,  6492 
Family  Planning  Nurse  Practitioner  and 
Specialty  Training  Program,  1 4080 
Family  planning  service  delivery  improvement 

research  grants;  withdrawn,  20309 
Family  planning  services  projects,  30846 
Family  Planning  Service  Training  Program, 

10090 
HIV/AIDS-related  services  in  highly  impacted 
minority  communities;  technical  assistaiKe 
and  capacity  development  demonsuation 
program.  33863 
Minority  Community  Health  Coalition 

Demonstration  Program.  HIV/ AIDS,  33083 
Ricky  Ray  Hemophilia  Relief  Fund  Act  of 
1998;  payment  petitions  filing  procedures, 
14251 
Sute  and  Territorial  Minority  HIV/AIDS 

Demonstration  Program,  33087 
Temporary  Assistance  to  Needy  Families 

Program,  15758 
Welfare  outcomes;  short-term  policy  research, 
31587 
Health  pronation  and  disease  prevention 

objectives  for  Healthy  People  2010  project; 
partnership  initiative,  15767 
Meetings: 
Blood  Safety  and  Availability  Advisory 

Committee,  3132,  13206 
Dietary  Guidelines  Advisory  Committee,  3676. 

26358 
Genetic  Testing  Advisory  Committee,  31003 
Health  Promotion  and  Disease  Prevention 
Objectives  for  2010,  Secretary's  Council, 
IIOII 
HIV/AIDS  Presidential  Advisory  Council,  7893, 

25043 
National  Bioethics  Advisory  Conmiission,  3519, 

7651,  13800,  23302,  24653,  31592 
Novel  breast  imaging;  early  diagnosis  and 

treatment  of  breast  cancer,  9996 
President's  Council  on  Physical  Fimess  and 

Sports,  16973 
Vital  and  Health  Statistics  National  Committee, 
1628,  3520,  3702,  12170,  15767,  22612. 
23836.  25345,  30036 
National  Environmental  Policy  Act  compliaiKe 
and  environmental  protection  procedures, 
1656 
Organization,  fiinctions,  and  authority  delegations: 
Health  Resources  and  Services  Administration. 
18429.32503 


Program  Support  Center.  6092.  99%.  34809 
Public  Health  and  Science  Office.  241 63 
Substance  Abuse  and  Menul  Health  Services 
Administration.  30036 
Poverty  income  guidelines;  annual  update,  1 3428 
Privacy  Act; 

Systems  of  records,  1 3206 
Reports  and  guidance  documents;  availability,  etc.: 
Research  involving  persons  with  mental 

disorders  that  may  affect  decisionmaking 
capacity;  National  Bioethics  Advisory 
Commission;  executive  summary,  8376 
Women  living  long,  living  well;  women's  health 
research,  services,  and  eduation;  comment 
request,  6903 
Scientific  misconduct  foldings;  administrative 
actions: 
Angelides,  Kimon  J.,  Ph.D.,  12341 
Bodily,  Janell,  B.S  ,  M.S.W.,  5298 
Briggs-Brown,  Nellie,  4664 
Diaz,  Maria,  14450 
Huang,  Chang-Fen,  Ph.D..  23836 
Liburdy,  Roben  P.,  Ph.D..  32503 
Paul,  Saptarshi,  Ph.D.,  169 
Philpot,  Thomas,  R.N,  B.S.N.,  5658 
Roy,  Samar  N..  Ph.D..  4108 
Thackeray,  Roben  J..  R.N..  M.P.H.,  4664 
State  assistance  expenditures;  Federal  fmancial 
participation. 

Health  Care  Financing 
Administration 

See  Inspector  General  Office,  Health  and  Human 
Services  Department 

RULES 

Medicaid: 
Home  health  agencies — 
Outcome  and  assessment  information  set 
(OASIS)  data;  reporting  as  part  of 
participation  conditions,  3748,  3764 
Nursing  homes,  noncompliance;  civil  money 
penalties,  notification  requirements,  and 
discretionary  remedy  delegation  expansion, 
13354 
Provider  agreements  and  supplier  approvals; 
effective  dates;  correction,  24956 
Medicare: 
Ambulance  services;  vehicle  and  suff 
requirements;  coverage  and  payment 
policies,  3637 
Ambulatory  surgical  centers;  new  technology 
intraocular  lenses;  payment  amounts 
adjustment,  32198 
Home  health  agencies — 
Outcome  and  assessment  information  set 
(OASIS)  data;  reporting  as  part  of 
participation  conditions,  3748,  3764 
Hospital  inpatient  prospective  payment 
system — 
Wage  index  and  standardized  amounts,  9378 
Medicare+Choice  program — 

Establishment;  changes,  7%8 
Nursing  homes,  noncompliance;  civil  money 
penalties,  notification  requirements,  and 
discretionary  remedy  delegation  expansion, 
13354 
Physician  fee  schedule  (1999  CY);  payment 
policies  and  relative  value  units 
adjustments. 
Correction.  25456 
Provider  agreements  and  supplier  approvals; 
effective  dates;  correction.  24956 
PROPOSED  RULES 
Medicaid: 
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State  Children's  Health  Insurance  Program; 
allotments  and  payments  to  States,  10412 
Medicare: 
Ambulance  Fee  Schedule  Negotiated 
Rulemaking  Committee — 
Intent  to  establish  and  meeting,  3474 
Meetings,  14666,  24550 
Ambulatory  surgical  centers;  ratesetting 

methodology,  payment  rates  and  policies, 
and  covered  surgical  procedures  list,  1785, 
12278 
Clinical  diagnostic  laboratory  tests;  coverage 
and  administrative  policies;  negotiated 
rulemaking  committee — 
Meetings,  69 
Hospital  inpatient  prospective  payment  systems 
and  2000  FY  rates,  24716 
Correction,  31995 
Hospital  outpatient  services;  prospective 

payment  system;  correction,  1784,  12277, 
35258 
Outpatient  diabetes  self-management  training 
services;  expanded  coverage,  6827 
Women's  Health  and  Cancer  Rights  Act  of  1998; 
implementation: 
Breast  reconstruction  and  related  services  after 
mastectomy;  coverage,  29186 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  requesu  1024, 
1025,  1810,  3303,  3304,  5665,  6664,  6905, 
6906,  9160,  9161,  9335,  10305,  10306, 
10478,  10479,  11922,  14454,  15775, 
17673,  18624,  19375,  20007,  23845, 
24666,  27798.  29048,  29049,  30042, 
32239,  34661 
Submission  for  0MB  review;  comment  request, 
1025,  2907,  3305,  4435,  5665,  5666,  6664, 
6665.  6907,  8388,  9336,  10156,  13432, 
13997,  14454,  14455,  19544,  20008, 
23087,  23846,  23847.  25891,  25892, 
25893,  27584.  28826,  29050,  29657, 
30340,  32239,  32240,  32508,  33489, 
34661,35174 

Committees;  establishment,  renewal,  termination, 

etc.: 
Medicare  Education  Citizens  Advisory  Panel, 

7899 
Grant  and  cooperative  agreement  awards: 
AIDS  Healthcare  Foundation  of  Los  Angeles, 
10479 
Grants  and  cooperative  agreements;  availability, 

etc.: 
State  Children's  Health  Insurance  Program, 
6102,  12404 
Medicaid: 
Home  health  agencies- 
Outcome  and  assessnicnt  information  set 

(OASIS)  data;  mandatory  use,  collection, 
encoding  and  transmission,  32984 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers;  list,  1811 
Program  issuances  and  coverage  decisions; 

quarterly  listing.  25351 
Sute  allotments  for  payment  of  Medicare  Part 
B  premiums  for  qualifying  individuals 
(1999  FY),  14931 
State  plan  amendments,  reconsideration; 
hearings — 
Minnesota,  22871 
Medicare: 
Home  health  agencies- 
Outcome  and  assessment  information  set 
(OASIS)  data;  mandatory  use,  collection 
encoding  and  transmission,  32984 
Hospices;  national  accreditation  programs; 
applications,  etc. — 


Community  Health  Accreditation  Program. 

Inc..  19376 
Joint  Commission  for  Accreditation  of 
Healthcare  Organizations,  32881 
Medicare  Coordinated  Care  Demonstration 
project;  best  practices  of  coordinated  care; 
information  request.  1 3998 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers;  list.  1811 
Procedures  for  making  national  coverage 

decisions,  22619 
Year  2000  readiness  letter,  5667 
Meetings: 
Competitive  Pricing  Advisory  Committee — 
Detroit,  MI,  22872 

Kansas  City,  MO.  12172,  31281,  33314 
Maricopa  County.  AZ.  12173.  23653.  31006 
Medicare  program;  Skilled  Nursing  Facility 
Prospective  Payment  System  and  quality  of 
care  in  nursing  facilities.  17184 
Positron  emission  tomography;  town  hall 

meeting.  170 
Practicing  Physicians  Advisory  Council,  7198, 

26426 
Respiratory  assist  devices;  payment 
classification,  30042 
Organization,  functions,  and  authority  delegations: 
Communications  and  Operations  Support  Office 
33315 
Privacy  Act: 
Systems  of  records,  32992 

Health  Resources  and  Services 
Administration 

RULES 

National  practitioner  data  bank  for  adverse 
information  on  physicians  and  other  health 
care  practitioners: 
Self-queries;  charge,  9921 

NOTICES 

Advisory  committees;  annual  reports;  availability, 

32509 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4882, 
6368,  6665,  8388,  8389,  10004,  10005, 
10007,  23654,  23655,  23656.  25509.  29658 
Submission  for  0MB  review;  conmient  request. 
1026.  4882.  4883.  13999.  22625,  23657, 
30043,  33100 
Competitive  comprehensive  grants  preview  (1999 

FY);  availability,  928 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Health  professions  and  nursing  programs — 

Low  income  levels,  29659 
HIV/ AIDS  Bureau,  special  projects  of  national 

significance,  etc.,  18915 
Organ  and  tissue  donation;  extramural  support 

program,  16473,  29659 
Scholarships  for  Disadvantaged  Students  (SDS) 
program,  29660 
Meetings: 

AIDS  Advisory  Committee,  22626 
Childhood  Vaccines  Advisory  Oemmission, 

6666,  24164 
Graduate  Medical  Education  Council,  1 3806 
Health  Professions  and  Nurse  Education  Special 

Emphasis  Panel,  15775 
Infant  Mortality  Advisory  Committee,  15775 
Maternal  and  Child  Health  Research  Grants 

Review  Committee,  28501 
Migrant  Health  National  Advisory  Council. 

3703,  16475 
National  Health  Service  Corps  National 
Advisory  Council,  5066.  29326 


Nurse  Education  and  Practice  National  Advisory 

Council.  11476 
Rural  Health  National  Advisory  Committee, 
3704 
National  Practitioner  Data  Bank: 

Self-query  fee.  10007 
National  vaccine  injury  compensation  program: 
Health  insurance  policy;  average  cost  revision. 

10664 
Petitions  received,  1 1476 
Organization,  functions,  and  authority  delegations: 
Facilities  and  Loans  Division,  11478 
Field  Directors.  14000 
Health  Professions  Bureau,  Medicine  Division. 

31282 
Maternal  and  Child  Health  Bureau,  16977 

Hearings  and  Appeals  Office,  Energy 
Department 

NOTICES 

Decisions  and  orders,  13990,  13991,  13992.  15361 
Supplemental  crude  oil  overcharge  refunds; 
request  deadline.  19998 

Hearings  and  Appeals  Office,  Interior 
Department 

RULES 

Hearings  and  appeals  procedures: 
Indian  affairs;  administrative  judges  authority  to 
make  heirship  determinations;  definitions 
amended  and  address  correction.  1 3362 
Royalty  and  offshore  minerals  management 
programs;  order  appeals.  26240 

PROPOSED  RULES 

Royalty  and  offshore  minerals  management 
programs;  order  appeals,  1930 
Meeting,  3262 

NOTICES 

Privacy  Act 
Systems  of  records,  20017 

Historic  Preservation,  Advisory 
Council 

RULES 

Protection  of  historic  and  culniral  properties, 

27044 
PROPOSED  RULES 

Semi-annual  agenda,  21882 

NOTICES 

Archaeological  sites;  recommended  approach  for 
consultation  on  recovery  of  significant 
information;  guidance.  27085 
Environmental  statements;  availability,  etc.: 
Revised  regulations;  no  significant  impact  on 
human  environment,  25473 
Meetings.  6604.  32022 
National  Historic  Preservation  Act: 
Narragansett  Indian  Tribes  assumption  of 
historic  preservation  responsibilities: 
agreement.  4067 

Housing  and  Urban  Development 
Department 

See  Federal  Housing  Enterprise  Oversight  Office 

RULES 

Fair  housing: 
Complaint  processing;  plain  language  revision 

and  reorganization.  18538 
Fair  Housing  Act  violations;  civil  penalties. 

6744 
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Housing 

Housing  for  0  Ider  Persons  Act  of  1995; 
implemer  tation,  16324 
Government  Nati  onal  Mortgage  Association 
(Ginnie  Ma( ): 
Mongage-bacit  ed  securities;  book -entry 
securities,  34106 
Housing  prograrr  s: 
Uniform  finan  ial  reporting  standards;  technical 
amendment,  1504.  33754 
HUD-owned  pro|)crties; 
HUD-acquired  single  family  property 
disposition,  6470 
Lead-based  paint  poisoning  prevention  in 
residential  si  ructures: 
Reporting  and  recordkeeping  requirements; 
technical  tmendment.  14381 
Low  income  housing: 
Rental  voucher! and  certificate  programs 
(Section  8)  and  tenant-based  assistance 
(Section  8);  statutory  merger,  26632 
Mortgage  and  loa^  insuraiKe  programs: 
Home  equity  c(inversion  mortgage  program; 
consumer  |>rotection  from  excessive  fees, 
2984 
Multifamily  nxltgagees;  electronic  reporting 

requiremeiits,  4768 
Single  family  nlongage  insurance — 

Builder  warranty  for  high-ratio  FHA-insurcd 
mortgages  for  new  homes,  14572, 
15303,  19895 
Informed  cofsumer  choice  disclosure  notice. 

29758,  i4983 
Maximum  mortgage  limit  and  downpayment 
requirenlent;  statutory  changes,  14568 
Noncitizens;  fman^iai  restrictions  on  assistance, 

25726 
Nondiscrimination  in  federally-assisted  programs 

and  activities]  3796 
Public  and  Indian  housing: 
Certificate  and  toucher  programs  (Section  8) — 
Conforming  riile;  technical  amendment. 
13056,  lto3l 
Native  America^  Housing  Assistance  and  Self- 
Determinailon  Act;  implementation — 
Annual  perfoitnance  report;  due  date,  3014 
Public  housing  Agency  plans,  8170 

Public  forumst  22550 
Public  housing  c  evelopment  rule;  reporting  and 

recordkeepi  ig  requirements,  13510 
Public  housing  r  Kxlemization — 
Comprehcnsiv  t  Improvement  Assistance 
Program.  33636 
Section  8  certifu  ate  and  voucher  merger  rule; 
public  foruiis,  22550 
Real  Estate  Settlement  Procedures  Act: 
Lender  payment*  to  mortgage  brokers  (policy 
statement  1!  199-1).  10080 

PROPOSED  RVlks 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Admission  an<  occupancy  requirements; 

changes.  !3460 
Fair  market  re  it  schedules  for  rental 

certificate,  loan  management,  property 
dispositia  i,  moderate  rehabiliution. 
rental  voqcher  programs,  etc.,  24866, 
27623 
Homeownership  program,  23488 
Mortgage  and  loan  insurance  programs: 
Multifamily  hous  ing  projects;  tenant 

participation ,  32782 
Public  housing  n  odemization — 
Comprehensiv(  Improvement  Assistance 
Program,  23484 
Single  family  mc  rtgage  insurance — 
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Floodplain  requirements  applicable  to  new 

construction;  clarification,  23480 
Indian  reservations;  suspension  of  authority 
to  insure  mortgages;  withdrawn,  8532 
Informed  consumer  choice  disclosure,  7726 
Public  and  Indian  housing: 
Admission  and  occupancy — 

Pet  ownership  in  public  housing,  33640 
Capital  Fund  Allocation  Negotiated  Rulemaking 
Committee — 
Establishment  and  meeting,  1 3533,  20234 
Meetings,  24546.  30450 
Drug  elimination  programs;  formula  allocation 

funding  system,  25736 
Operating  Fund  Allocation  Negotiated 
Rulemaking  Committee — .  5570 
Correction,  6138 

Establishment  and  meeting,  12920 
Meetings,  17301,  30451 
Public  and  Indian  Housing  Drug  Elimination 

Program;  formula  allocation,  8210 
Public  housing  agency  organization;  required 
resident  membership  on  board  of  directors 
or  similar  governing  body,  33644 
Public  Housing  Assessment  System,  33348 
Section  8  Tenant-based  Contract  Renewal 
Allocation  Negotiated  Rulemaking 
Committee — 
Meetings,  30450 
Section  8  Tenant-based  Contract  Revewal 
Allocation  Fund  Rule  Negotiated 
Rulemaking  Committee,  26923 
Esublishment  and  meeting,  13531,  20232 
Semi-annual  agenda,  213041 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1636, 
2495,  4668,  8585,  8586,  9518,  9519, 
10313,  10671,  13594,  13595,  14916. 
14934,  16744,  18040,  18923,  19800, 
19772,  23092,  24167,  24413,  26428, 
27592,  27593,  27594.  30352.  31600, 
31601,31868,  33490,33491 
Reporting  and  recordkeeping  requirements, 

13224.22633 
Submission  for  OMB  review;  comment  request, 
905.  1636.  1637.  2229,  2495,  3535,  3536, 
41 19,  4120,  5669,  5670,  5671,  6369,  6370, 
7657,  7658,  8588,  9518,  10314,  10672, 
11483,  11484,  13225,  19189,  19379, 
19800,  22633,  22873,  26996,  28502, 
29330,31602,  31603 
Environmental  sutements;  availability,  etc.: 
Hartford,  CT;  Adriaen's  Landing  Project.  15777 
Monterey  Park,  CA;  Monterey  Park  Towne 
Plaza  Project.  33492 
Grant  and  cooperative  agreement  awards: 
Community  Development  Work  Smdy  Program, 

28005 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher 
programs,  4669 
Housing  Counseling  Program,  33493 
Housing  opportunities  for  persons  with  AIDS 

program,  2496 
Lead-based  Paint  Hazard  Control  Program — 
Midwest  Research  Institute.  14457 
National  Institute  of  Buiding  Sciences,  26429 
Various  organizations;  names  and  addresses, 
14934 
National  Housing  Counseling  Training  Program, 

33499 
Public  and  Indian  housing — 


Economic  Development  and  Supportive 
Services  and  Tenant  Opportunities 
Programs,  18040 
New  Approach  Anti-Drug  Program,  29666 
Service  Coordinator  Program,  34673 
Self-Help  Homeownership  Opportunity 

Program.  7206 
Supportive  Housing  Assistance  Program,  5672 
Urban  Empowerment  Zones  and  Strategic 
Planning  Communities,  24668 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  development  block  grant  prograin — 
Disaster  Recovery  Initiative,  1 1943 
Indian  Tribes  and  Alaska  Native  Villages. 

8692 
Multifamily  housing  owners;  service 
coordinator  program.  10912 
Community  development  work  study  program. 

2736 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1 209. 
2656,  3536,  46%,  5815.  7240.  8396. 
8588,  9602,  10673,  12342,  13596, 
14740,  15985,  17403,  18924,  20010, 
23344,  24668,  26430,  27798,  29055. 
30048,  31604,  32886.  34262 
Fair  Housing  Initiatives  Program.  35 1 75 
HOME  Investment  Partnership  Program.  12040 
HOPE  VI  demolition  grants  and  Fair  Housing 

Initiative  Program,  22634 
Housing  assistance  payments  (Section  8) — 
Family  self-sufficiency  program  coordinators 
for  rental  certificate  and  rental  voucher 
programs,  1 1 277 
Mainstream  housing  opportunities  for  persons 
with  disabilities  program,  11302,  15372 
Non-elderiy  persons  with  disabilities  in 
support  of  designated  housing  plans  el 
al.,  11294,24414 
Non-elderly  persons  with  disabilities  not 
currently  receiving  housing  assistance, 
11310 
Welfare-to-Woric  Tenant-Based  Assistance 
Program,  11286,  15170 
Housing,  community  development  and 

empowerment  programs  (SuperNOFA), 
9618 
Oklahoma  and  Kansas  disaster  areas; 

application  deadline  extension,  27120 
National  Rebuilding  Initiative  Financial 

Consortium,  32061 
Public  and  Indian  housing — 
Economic  Development  and  Supportive 

Services  Program,  1 2028 
Family  Unification  Program.  10904 
Indian  Housing  Block  Grant  Program.  1 5778 
Public  housing  drug  elimination  program, 
25746 
Rural  Housing  and  Economic  Development 
Program,  1 1 246 
Welfare-to-work  rental  voucher  program 
(Section  8);  tenant-based  assistance, 
4496 
HUD-insured  and  -assisted  properties;  baseline 

review,  6370 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Operating  cost  adjustment  factors,  28078 
Meetings: 
Public  Housing  Agency  Plan  and  Section  8 
certificate  and  voucher  merger;  public 
forums,  33111 
Mortgage  and  loan  insurance  programs: 
Debennire  interest  rates.  7659 
Mortgage-backed  securities;  release  of 

geographic  and  other  data  submitted  by 
Girmie  Mae  issuers,  28503 
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Multifamily  mongage  insurance  programs:  fraud 
and  abuse;  OIG  Program  Fraud  Alert, 
23850 
Single  family  mongage  insurance — 
Origination  approval  agreements  termination 
and  Credit  Watch  status;  clarification 
procedures;  notice  to  FHA-approved 
lenders,  26769 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Community  Planning 

and  Development,  1637,  25512 
Assistant  Secretary  for  Fair  Housing  and  Equal 

Opportunity,  7407 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  et  al.,  7406 
Housing- Federal  Housing  Administration 
Comptroller,  22874 
Privacy  Act: 

Systems  of  records,  6371,  33900,  33901 
Public  and  Indian  housing: 
Housing  assistance  payments  (Section  8) — 
Contract  administrators  for  project-based 

payments,  27358 
Rental  voucher,  rental  certificate,  and 
moderate  rehabilitation  programs; 
administrative  fees;  annual  factors, 
12686 
Public  Housing  Assessment  System — 
Financial  condition  scoring  process,  33700 
Management  operations  scoring  process, 

33708 
Physical  condition  scoring  process,  33650 
Real  Estate  Assessment  Center,  advisory 
scores  issuances,  26160,  26166,  26222, 
26232,  26236 
Real  Estate  Assessment  Center,  technical 
review  of  physical  inspection  results  and 
appeals  of  PHAS  scores,  26218 
Resident  service  and  satisfaction  scoring 
process,  33712 
Quality  Housing  and  Work  Responsibility  Act; 
initial  guidance,  8192 
Update;  clarification  and  technical 
corrections,  23344 
Section  8  tenant-based  assistance  contracts 
renewal,  8188 
Regulatory  waiver  requests;  quarterly  listing, 
12676,  25786 

Immigration  and  Naturalization 
Service 

RULES 

Documentary  requirements:  Nonimmigrants; 
waivers;  admission  of  certain  inadmissible 
aliens;  parole: 
Haiti;  adjustment  for  status  of  Haitian  nationals, 
25756 
Immigration: 
Aliens — 
Employment  eligibility  verification; 

acceptable  receipts,  6187,  1 1533 
Temporary  protected  status;  employment 

authorization  fee  requirements,  etc.,  4780 
Application  for  refugee  status;  acceptable 
sponsorship  agreement  and  guaranty  of 
transportation,  27660 
Commercial  delivery  service  addition  as  form 
of  personal  service  for  delivery  of  Notices 
of  Intention  to  Fine,  17943 
Documentary  requirements:  Nonimmigrants; 
waivers;  admission  of  certain  inadmissible 
aliens;  parole.  23174 
Guatemala,  El  Salvador,  and  former  Soviet  Bloc 
countries;  suspension  of  deportation  and 
special  rule  cancellation  of  removal  for 
certain  nationals,  27856 


Correction,  33386 
Nationality: 
Educational  requirements  for  naturalization — 
Exceptions  due  to  physical  or  developmental 
disability  or  mental  impairment,  7990 
Nonimmigrant  classes: 
Adjustment  of  status;  H- 1  and  L:  1  status 
applicants:  continued  validity  of 
nonimmigrant  status,  unexpired 
employment  authorization,  and  travel 
authorization.  29208 
F  and  J  nonimmigrant  aliens;  status  duration 
period  extension,  32146 
Conection.  33346 
Status  adjustment:  H- 1  and  L- 1  status 
applicants;  continued  validity  of 
nonimmigrant  status,  unexpired 
employment  authorization,  and  travel 
authorization 
Correction,  30103 
Visa  exemption  for  British  Virgin  Islands 

nationals  entering  U.S.  through  St.  Thomas, 
U.S.  Virgin  Islands.  7989 
United  Nations  Convention  Against  Torture  and 
Other  Cruel,  Inhuman,  or  Degrading 
Treatment  or  Punishment;  implementation: 
Protection  from  torture;  claim  procedures,  8478 
Correction,  13881 

PROPOSED  RULES 

Immigration: 
Aliens — 
Inadmissibility  and  deportability  on  public 
charge  grounds;  public  charge  definition, 
28676 
Mass  influx  of  aliens;  Attorney  General 
authorization  of  State  and  Local  law 
enforcement  officers  to  enforce 
immigration  law,  17128 
Immigration  examinations  fee  account;  small 
volume  application  fees;  adjustment,  26698 
Nonimmigrant  classes: 
H  petitions  filed  after  numerical  cap  is  reached; 
treaunent,  32149 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  910,  91 1, 
1219,  1641,  1642,  1643,  2517,  8404,  8860, 
8861.  9349,  9350,  10022,  10023,  14939, 
15816,  17679,  17680.  17681.  17681, 
18636,  18637,  29669,  29670.  29671. 
33519,  33520 
Submission  for  OMB  review;  comment  request, 
3572,  4471,  6380,  8405.  8406.  9351.  9352. 
10487.  10488.  10489.  10490.  11949, 
11950.  11951,  11952,  13237,  13448, 
14939,  14940,  15380,  15812,  15813, 
15814,  15815,  15990,  17678.  17679. 
17680.  17681,  24187,  25516,  27807, 
28523,  28524,  29359,  29360,  29361, 
33321,  33520,  34826 
Asylum  and  asylum-related  applications;  special 
filing  instructions  for  ABC  class  members: 
Address  change  notification  procedures,  32890 
Citizen  attestation  employment  eligibility  pilot 

program;  participation,  16751 
Employment  authorization: 
Haitian  nationals  previously  granted  deferred 
enforced  departure  status;  work 
authorization  extension,  8407 
Employment  eligibility  confirmation;  pilot 
programs;  expansion: 
Nebraska,  13606 
Immigration: 
H-IB  nonimmigrants;  numerical  limitation 
reached  for  1999  FY;  information,  32151 


Meetings: 
Immigration  and  Natur^ization  Service  User 

Fee  Advisory  Committee,  12820 
Immigraiiun  Matters  District  Advisory  Council, 
2517.24679 
Reports  and  guidance  documents:  availability,  etc.: 
Aliens;  deportability  and  inadmissibility  on 
public  charge  grounds;  field  guidance. 
28689 
Temporary  protected  status  (program  designations: 
Guinea-Bissau.  12181 
Honduras.  524 

Kosovo  Province,  30542,  33139 
Nicaragua.  526,  15817 

Indian  Affairs  Bureau 

RULES 

Codification  errors;  technical  corrections,  1 3894 
Indian  Gaming  Regulatory  Act: 
Class  III  (casino)  gaming  on  Indian  lands; 

authorization  procedures  when  States  raise 
Eleventh  Amendment  defense,  1 7535 
Tribal  government: 

Indian  rolls  preparation — 

Sisseton  &  Wahpcion  Mississippi  Sioux 
Tribe,  19896 

PROPOSED  RULES 

Financial  assistance  and  social  services  programs, 

24296 
Human  services: 
Financial  assistance  aixl  social  services 
programs,  34173 
Land  and  water: 
Land  held  in  trust  for  benefit  of  Indian  Tribes 
and  Individual  Indians;  title  acquisition, 
17574.  30929 
Transportation  Equity  Act  for  2 1  st  Century; 
implementation: 
Indian  Reservation  Roads  Negotiated 

Rulemaking  Committee;  meetings,  6825, 
18585 

NOTICES 

AgetKy  information  collection  activities: 
Proposed  collection;  comment  request,  26427, 

30533  » 

Submission  for  OMB  review;  comment  request, 
15374,  17196.  19802 
Environmental  statements;  availability,  etc.: 
Cabazon  Resource  Recovery  Park,  Cabazon 

Indian  Reservation.  CA.  2657,  34264 
Coquille  Forest  Resource  Management  Plan, 

OR.  14746 
Flathead  Indian  Reservation.  MT;  forest 

management  plan.  9525 
High  Mesa  Environmental  Facility.  Pueblo  of 

Nambe.  NM.  34264 
Skull  Valley  Indian  Reservation,  UT;  private 

fuel  storage  installation,  18451 
Southpoint  Power  Plant,  Fort  Mojave  Indian 
Reservation.  AZ.  2657.  7904 
Environmental  statements;  notice  of  intent: 
Colville  Indian  Reservation.  WA;  integrated 
resource  management  plan.  29332 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Connect  support  funds;  distribution  and  use, 

2658 
Housing  Improvement  Program.  13229 
Replacement  educational  facilities  construction. 

9,  14936 
Replacement  school  construction  FY.  9 
Traffic  safety  on  Indian  reservations.  1 4259 
Indian  Child  Welfare  Act: 

Designated  tribal  agents;  annual  ilst,  1 1 490 
Indian  tribes,  acknowledgement  of  existence 
detemiiiiations,  etc.: 
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c  peration  and  maintenance 

Poject.MT.  27003 
ion  Project.  AZ.  24674 
yale  or  distribution  ordinance: 
u  CA,  25056 

MM.  25059 

I  opics;  tribal  consultation. 


Utility,  MT.  25061 
Project-Power  Division, 


Trbe 


s|ment.  additions,  etc.: 
of  Indians.  WA.  2499 
to  Indian  Tribes: 
of  Chippewa  Indians  of 
5)69 


pacts 


approval;  Class  III  (casino) 
of  Chehalis  Reservation, 
of  Siletz  Indians,  OR, 


of  Umatilla  Indian 
DR,  29333 

of  Warm  Springs 
3R,  29333 
OR,  29334 
Pol^watomi  Community  of 


W\. 
CR 


Khll 


WfSi 


I  Trbe 


Indian  Health  Service 


OUB 


NOTICES 

AgeiKy  information 
Proposed  collectio^ 

26427 
Submission  for 
32060 
Grants  and 
etc 
Health  professions 
Medical  care: 
Reimbursement 
3955 
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i  cooperati  ve 


Indian 

Pakanoket/Wanip4noag  Federation/Wampanoag 

Nation/Pokaioket  Tribe/ And  Bands,  RI,  et 

al..  1818 
Irrigation  projects: 
charges: 
Crow  Irrigation 
San  Carlos  Irriga^ 
Liquor  and  tobacco 
Elk  Valley  Ranch^ria, 
Pueblo  of  Taos, 
Meetings: 
Indian  education 

24415     ■ 
Power  rate  adjustments 
Mission  Valley  Pdwer 
San  Carlos  Irrigation 

AZ,  23853 
Reservation  establi 

Squaxin  Island 

Restoration  of  lands 

Red  Lake  Band 

Minnesota, 
Tribal-State  Compi 
gambling: 
Confederated  Trit^es 

WA,  4458 
Confederated  Trit^s 

29333 
Confederated  Tribes 

Reservation, 
Confederated  Trills 

Reservation, 
Coquille  Indian 
Forest  County 

Wisconsin 
Ho-Chunk  Nation. 
Jamestown  S'Klaliam, 
Kalispel  Tribe. 
Klamath  Tribes 
Lac  du  Flambeau 

Chippewa  Indians, 
Little  River  Band 

8111 
Menominee  Indiai 

230% 
Muckleshoot  Indian 
Nooksack  Indian 
Omaha  Tribe  of 
Port  Gamble  S 
Puyallup  Tribe  of 
Quileute  Tribe, 
Quinault  Indian  Nbtion, 
Red  Cliff  Band  of 

Indians,  Wl, 
Skokomish  Indian 
Squaxin  Island 
Suquamish  Tribe, 
Swinomish  Indian 

4460 
Tulalip  Tribes  of 
Upper  Skagit  Trib^, 
Yakama  Indian  N 


4$90 
WT.  4890 
WA,  4459 
29874 
29334 
Band  of  Lake  Superior 

Wl,  14746 
af  Ottawa  Indians  et  al.,  MI, 

Tribe  of  Wisconsin,  4891, 

Tribe,  WA,  4459 
■  nbe,  WA,  4459 
t^braska.IA,  6112 
am  Tribe,  WA,  4459 
Indians,  WA.  4459 
26435 

WA,  26435 
Lake  Superior  Chippewa 
12176 
Tribe,  WA,  26435 

WA,  4460 
WA.  4460 
Tribal  Community.  WA. 


'  Vashington.  WA.  4460 

WA.  4460 
i  tion.  WA.  4461 


:ollection  activities: 
comment  request,  15169, 


raes 


review;  comment  request^ 
agreements;  availability, 
recruitment  program,  1 8429 
for  1998  and  1999  CYs. 


Inspector  General  Office,  Health  and 
Human  Services  Department 

PROPOSED  RULES 

Medicare: 
Hospital  outpatient  services;  prospective 
payment  system,  1784 

NOTICES 

Hospice  industry;  compliance  program  guidance 

development;  comment  request,  2228 
Privacy  Act; 

Systems  of  records,  7653 
Program  exclusions;  list,  3525,  8390,  14456, 

17185.  25509.31007 
Reports  and  guidance  documents;  availability,  etc.: 
Durable  medical  equipment,  prosthetics, 

orthotics,  and  sup>ply  industry;  compliance 
program  guidance,  4435 
Medicare-tChoice  organizations;  compliance 
program  guidance.  33869 
Special  fraud  alerts;  publication: 

Medical  equipment,  supplies,  and  home  health 
services;  physician  liability  for 
certifications,  1813 

Interagency  Commission  on  Crime 
and  Security  in  U.S.  Seaports 

See  Crime  and  Security  in  U.S.  Seaports, 
Interagency  Commission 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  16477 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Hearings  and  Appeals  Office,  Interior 

Department 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement 

Office 

PROPOSED  RULES 

Semi-annual  agenda,  21342 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13433 
Submission  for  OMB  review;  comment  request. 
46% 
Committees;  establishment,  renewal,  termination, 
etc.: 
Glen  Canyon  Dam  Adaptive  Management  Work 

Group.  173 
Joint  Fire  Science  Program  Stakeholder 

Advisory  Group,  331 12 
National  Historic  Oregon  Trail  Interpretive 
Center  Advisory  Board.  8110 
Environmental  statements;  notice  of  intent: 
Central  Utah  Project — 

Diamond  Fork  System.  Bonneville  Unit,  4888 
Exxon  Valdez  Oil  Spill  Trustee  Council; 

restoration  of  resources  and  services  injured 
by  oil  spill;  request  for  proposals  (2000  FY), 
12175 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Tribal  self-governance  program — 


BIA  negotiation  and  non-BIA  planning/ 

negotiation  programs,  6674 
Programs  eligible  for  inclusion  in  2000  FY 
annual  binding  agreements;  non-BIA 
bureaus,  1 1032 
Indian  Land  Consolidation  Act: 
Property  escheated  to  Indian  tribe;  reopening 
of  estates,  9520 
Meetings: 
Alaska  Land  Managers  Forum,  3467S 
American  Samoa  Economic  Advisory 

Commission,  1 1 484 
Blackstone  River  Valley  National  Heritage 

Corridor  Commission,  4121.  13434.  28210 
Delaware  and  Lehigh  Navigation  Canal  National 
Heritage  Corridor  Conunission.  10484, 
29331 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group, 

1209,  31284 
National  Recreation  Lakes  Study  Presidential 
Commission,  6907,  16477 
National  Historic  Landmark  Districts: 
Place  de  France,  New  Orleans,  LA;  relocation 
of  Jeanne  d'Arc  statue  to  French  Quarter, 
8110,  14936.31869 
Nevada;  federally-owned  facilities  and  lands; 

reservation  of  Colorado  River  water.  8625 
Organization,  fimctions.  and  authority  delegations: 
National  Indian  Gaming  Conrniission — 
Poust,  Teresa  E.;  appointment  to 
Commission,  6374 
Privacy  Act: 
Systems  of  records.  13226.  13808,  13809, 
14257,  14258,  16981,  16983,  16984, 
16985,  16986,  16987,  16988,  16989, 
16910,  16991,  17403,  17404,  18434, 
18436,  18437,  18438,  19380,  19381, 
19383,  19384,  20010.  2001 1,  20013, 
20014.26997.  26999 
Reports  and  guidance  documents;  availability,  etc.: 
National  Recreation  Lakes  Study  Commission; 
recommendations  and  themes.  1 3434 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands.  10622 

Internal  Revenue  Service 

RULES 

Employnwnt  taxes  and  collection  of  income  taxes 
at  source: 
Federal  employment  tax  deposits;  de  minimis 

rule.  32408 
Federal  Insurance  Contributions  Act  (FICA); 
taxation  of  amounts  under  employee 
benefit  plans.  4542 
Correction,  15687 
Federal  Unemployment  Tax  Act  (FUTA); 
taxation  of  amounts  under  employee 
benefit  plans.  4540 
Estate  and  gift  taxes: 
Annuities  valuation,  interests  for  life  or  terms 
of  years,  and  remainder  or  reversionary 
interests;  acutuarial  tables  use.  23187 
Correction.  33194 
Excise  taxes: 
Group  health  plans;  continuation  coverage 
requirements,  5160 
Correction,  14382,  15873 
Income  taxes: 
Annuities  valuation,  interests  for  life  or  terms 
of  years,  and  remainder  or  reversionary 
interests;  acutuarial  tables  use,  23187 
Correction.  33194 
Employee  Retirement  Income  Security  Act — 
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Defined  benefit  and  individual  account  plans; 
notice  of  significant  reduction  in  rate  of 
future  benefit  accrual:  correction.  10218 
Foreign  partnerships  and  corporations;  property 
transfers  by  U.S.  persons;  information 
reporting  requirements,  5713 
Correction,  15686 
Group-term  life  insurance  coverage  costs: 

uniform  premium  table,  29788 
Section  467  rental  agreements — 
Tangible  property  leases;  treatment  of  rent 
and  interest,  26845 
Stock  and  other  personal  property  disposition; 
recognized  loss  allocation  and  foreign  tax 
credit  limitation  computation,  1505 
Correction,  32181 
Taxpayer  Relief  Act — 
Employee  stock  ownership  plans:  protected 
and  qualified  retirement  plan  benefits, 
1125 
Roth  IRAs,  5597 
Transfers  of  stock  or  securities  by  U.S.  persons 
to  foreign  corporations  and  related 
reporting  requirements;  correction,  15687 
Income  taxes,  etc.: 
Withholding  of  tax  on  certain  U.S.  source 

income  paid  to  foreign  persons  and  related 
collection,  refunds,  and  credits,  etc.; 
correction,  1 1 378 
Procedure  and  administration: 
Census  Bureau;  return  information  disclosure, 

3631 
Filing  of  notice  of  lien;  notice  and  opportunity 

for  hearing,  3398 
Levy;  notice  and  opportunity  for  hearing,  3405 
Tax  exempt  organizations;  public  disclosure 

requirements,  17279 
Timely  mailing  treated  as  timely  filing/ 

electronic  postmark,  2568 
Trusts  and  estates  residency;  definition  as 

foreign  or  domestic  uiists,  4967 
Unified  partnership  audit  procedures: 
modifications  and  additions.  3837 
Reporting  and  recordkeeping  requirements 
Correction.  15688 

PROPOSED  RULES 

Estate  and  gift  taxes: 
Annuities  valuation,  interests  for  life  or  terms 

of  years,  and  remainder  or  reversionary 

interests:  actuarial  tables  use;  cross 

reference,  23245 
Grantor  retained  annuity  trust  and  grantor 

retained  unitrust ;  qualified  interest 

defmition,  33235 
Prior  gifts  valuation;  adequate  disclosure; 

correction,  10964 
Excise  taxes: 
Charitable  organizations:  qualification 

requirements;  excess  benefit  transactions: 

hearing,  5727 
Group  health  plans:  continuation  coverage 

requirements,  5237 
Prepaid  telephone  cards;  communications  excise 

tax:  hearing  cancellation,  22819 
Income  taxes: 
Annuities  valuation,  interests  for  life  or  terms 

of  years,  and  remainder  or  reversionary 

interests:  actuarial  tables  use;  cross 

reference,  23245 
Capital  gains:  installment  sales  of  depreciable 

real  property:  unrecaptured  section  1250 

gain,  3457 
Consolidated  return  regulations — 
S  corporation  acquisition  by  consolidated 
group  member,  hearing  cancellation, 
14846 
Credit  for  increasing  research  activities;  hearing, 

14412 


Determining  earned  income  credit  eligibility; 
paid  preparer  due  diligence  requirements: 
hearing  catKellation,  25223 
Education  tax  credits;  Hope  scholarship  credit 

and  lifetime  learning  credit;  guidance,  794 
Escrow  funds  and  other  similar  funds,  480 1 
Estates;  applicability  of  separate  share  rules,  790 
Fast-pay  stock:  financing  arrangements 
recharacterization,  805 
Correction,  10262 
Hearing  caiKellation,  16372       t^ 
Gross  proceeds  payments  to  attomeys; 

reporting,  27730 
Group-term  life  insurance  coverage  costs: 

uniform  premium  table,  2164 
Long-term  contracts;  income  accountability, 
240%.  32209 
Correction,  32306 
Low-income  housing  credit;  compliance 

monitoring  and  miscellaneous  issues,  1 143 
Correction,  14306 
Mark-to-market  accounting  for  dealers  in 
coirmiodities  atxl  traders  in  securities  or 
conunodities,  4374 
Partnership  retums  required  on  magnetic  media; 

hearing  catKellation,  1 148 
Passive  foreign  investment  companies — 
Marketable  stock;  definition,  5012,  13939 
Shareholders  treatment;  partial  withdrawal, 
5015 
Qualified  education  loans,  interest  deduction, 

3257 
Real  estate  mortgage  investment  conduits; 
reporting  requirements  and  other 
administrative  matters.  27221 
Recognition  of  gain  on  stock  or  securities 

disuibutions,  23554 
Section  467  rental  agreements — 
Agrecrtjcnts  involving  payments  of  $2, 
000,000,  26924 
Simplified  production,  and  resale  methods  with 
historic  absorption  ratio  election:  special 
rules,  27936 
Solely  for  voting  stock  requirement  in  certain 

corporate  reorganizations,  3 1 770 
Stock  and  other  personal  property  disposition; 
recognized  loss  allocation  and  foreign  tax 
credit  limitation  computation:  partial 
withdrawal  and  cross  reference. 
Hearing  and  comment  request,  1 57 1 
Hearing  catKellation,  26348 
incoiTK  taxes,  etc.: 
Federal  deposits;  electronic  fund»4wx>fers, 
13940  ^ 

Hearing  catKellation,  2381 1       —*^ 
Practice  and  procedure: 
Organizational  and  individual  performance; 
balanced  measurement  system: 
establishment,  457 
Procedure  and  administration: 
Census  Bureau:  remm  information  disclosure: 

cross  reference,  3669 
Federal  tax  lien  notice;  withdrawal  in  certain 

circumstances,  35102 
Filing  of  notice  of  lien;  notice  and  opportunity 
for  hearing:  cross  reference,  3461 
Hearing  cancellation,  31529 
Levy;  notice  and  opportunity  for  hearing:  cross 

reference,  3462 
Timely  mailing  treated  as  timely  filing/ 

electronic  postmark.  2606 
Unified  partnership  audit  procedures: 
modifications  and  additions,  3886 
Hearing  caiKellation,  1 6640 
Hearing  caiKelled:  correction,  19217 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection;  comment  request.  924, 
2275,  2276,  2534,  3150,  3151.  3337.  3338, 
3743,  3744,  5862.  6739,  7950,  7951,  7952. 
7953,  7954,  7955.  8163,  8164,  8165. 
10178,  10338,  10339,  11086.  11995. 
11996,  11997,  13249,  13250,  I325I. 
13851,  15201,  15202,  15203,  15204, 
15395,  153%,  15397,  16784,  16785, 
17057,  17058,  17059,  18070,  18071, 
18072,  18657.  18658,  24220,  25400, 
25401,  26479,  26815,  26816,  28243, 
28244,  28245,  28246,  28560,  29414. 
29415,  30101,  30102,  30568,  30569, 
30570,31677,31678,32922 
Bisynchronous  communications  protocol  use  for 

IRS  E-filing  of  forms:  discontinuance,  33138 
Committees:  establishment,  renewal,  termination, 
etc.: 
Information  Reporting  Progrann  Advisory 

Committee.  23728 
Special  Enrollment  Examination  Advisory 
Conmuttee.  3152 
Employee  Retirement  Income  Security  Act: 
Annual  Retum/Repori  of  Employee  Benefit  Plan 
(1999  Form  5500);  computer  scannable 
versions:  comment  request,  34686 
Excise  taxes: 
Motor  fuel;  approved  distribution  terminals, 
24221 
Federal  tax  deposits: 
Submission  of  tax  payment  information  on 
magnetic  tape:  impact  of  program 
discontinuaiKe:  comment  request.  6739 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Low  ItKome  Taxpayer  Ginic  Program; 
application  package  availability.  2535, 
17438 
Health  InsuraiKe  Portability  and  Accountability 
Act  of  19%:  implementation: 
Expatriation;  individuals  losing  United  States 
citizenship:  quarterly  list,  3339,  19858 
Inflation  adjustment  factor  and  refeierKe  prices: 
Nonconventional  source  fuel  credit,  16786 
Renewable  electricity  production  credit,  23729 
Meetings: 

Aft  Advisory  Panel,  1 1086 

Brooklyn  District  Citizen  Advocacy  Panel, 

15205,25402 
Citizen  Advocacy  Panels — 

Brooklyn  District.  18073.  29416,  34849 
Midwest  District,  34849 
Pacific-Northwest  District,  18073,  29416 
South  Florida  District,  1652,  7956,  18074 
ElecU'onic  Tax  Administration  Advisory 

Committee,  26480,  31679 
Florida  Citizen  Advocacy  Panel,  1 1998 
Income  tax  software  developers:  electronic 
filing  issues:  Year  2000  filing  season, 
alternative  ()aymem  options,  and  authentic 
strategies,  updates,  1 1998 
Information  Reporting  Program  Advisory 

Committee,  15871 
IRS  Advisory  Council,  31680 
Midwest  District  Citizen  Advocacy  Panel, 

11998,  15205 
Pacific-Northwest  District  Citizen  Advocacy 

Panel,  11998,  15205,25402 
Tax  software  developers,  24449 
Privacy  Act: 

Systems  of  records,  32095,  320% 
Reports  and  guidance  documents:  availability,  etc.: 
Art  Advisory  Panel:  closed  meetings,  1 1087 

International  Boundary  and  Water 
Commission,  Lnited  States  and 
Mexico 

NOTICES 

Environmental  statements:  notice  of  intent: 
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IntemAional 

Lower  Colorado  River  Boundary  and  Capacity 

Preservation  Project.  AZ.  27819 

Meetings: 

Border  Environmer^  Cooperation  Commission. 

10505  I 

International  Delvelopment 
Cooperatioit  Agency 

See  Agency  for  Inteniational  Development 
See  Overseas  Private  Investment  Corporation 

RULES 

Acquisition  regulatioifc: 
Miscellaneous  amendments. 
Correction,  18481 

International  Trade  Administration 

PROPOSED  RULE3 

Antidumping  and  coufitervailing  duties: 
Antidumping  duty  Orders;  revocation,  29818 

NOTICES 

AgeiKy  information  cpllection  activities: 
Proposed  collectionc  comment  request,  13542, 
17616.23821.134634 
Antidumping: 
Acrylonitrile  butadilene  rubber  from — 

Korea,  33461 
Anhydrous  sodium  metasilicate  from — 

France,  563 1 
Antifriction  beahnj  s  (other  than  tapered  roller 
bearings)  and  tarts  from — 

France  e.  al..  60:  8 

Various  countriei .  8790 
Aperture  masks  fro  n — 

China.  13771 

Japan,  13768 

South  Korea,  13^68 
Aramid  fiber  formeid  of  poly  para-phenylene 
lerephthalamide  from — 

Netherlands.  7854 
Barbed  wire  and  b^less  feiKing  wire  from — 

Argentina,  1689^ 
Barium  chloride  fn 

China.  5633 
Brake  rotors  froi 

China.  9972,  2 
Brass-sheet  and  si 

Canada,  6039.  2 

Germany.  16697 

Netherlands,  57( 
Bulk  aspirin  froi 

China,  33463 
Canned  pineapple 

Thailand,  11824.130476 
Carbon  steel  butt-w|eld  pipes  from — 

Thailand,  11824 
Carbon  steel  wire 

Argentina,  2305 
Carbon  steel  wire 

Mexico,  10979 
Cased  pencils  froi 

China,  2171,25 
Chloropicrin  froi 

China,  10982,  1 1|^ 
Chrome- plated  lug  ^uts  from — 

China,  5766 

Taiwan,  6609,  17314,30306 
Circular  welded  cat  bon  steel  pipes  and  tubes 
from — 

Taiwan,  30306 
Circular  welded  no^-alloy  steel  pipe  and  tube 
from — 

Mexico,  34190 
Circular  welded  no^-alloy  steel  pipe  from — 

Korea,  24327 
Cold-rolled  and  corrosion-resistant  carbon  steel 
flat  products  f  om — 


2.  28982.  32845 
fwvn — 
983 

\ 


uit  from — 


from — 

bpe  from — 

24573 


Korea,  1592,  10982,  12927 
Cold-rolled  carbon  steel  flat  products  from — 

Netherlands.  1592,  11825,  23598 
Cold-rolled  flat-rolled  carbon-quality  steel 
products  froin — 

Various  countries,  34194 
Compact  duaile  iron  waterworks  fittings  and 
glands  from — 

China,  27960 
Corrosion-resistant  carbon  steel  flat  products 
from — 

Canada,  2173,  7622,  9475 

Japan,  2192,  5024,  7167.  9127,  12951,  14862 
Creatine  from — 

China,  11834 
Cut-to-length  carbon-quality  steel  plate  from — 

Japan,  20251 
Cut-to-length  carbon  steel  plate  from — 

Canada,  846,  7167 

Czech  Republic  et  al.,  12959 

Mexico,  76,  14690 

Romania,  14689 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  and  above 
(DRAMs)  from— 

Korea,  3065,  30481 

Taiwan.  10443.  28983,  32480 
Elastic  rubber  tape  from — 

India,  5025,  19123 
Electrolytic  manganese  dioxide  from — 

Greece,  85,  25008 
Elemental  sulphur  from — 

Canada,  848,  10983 
Emulsion  styrene-butadiene  rubber  from — 

Brazil,  14863 

Korea,  14865 

Mexico,  14872 
Extruded  rubber  thread  from — 

Indonesia,  14690,  27755 

Malaysia,  12967,  19337,  27960 
Ferrosilicon  from — 

Brazil,  9475 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  9979,  17616 
Fresh  cut  flowers  from — 

Colombia,  8059,  14695,  30487 

Ecuador,  18878 
Fresh  kiwifruit  from — 

New  Zealand,  3277 
Freshwater  crawfish  tail  meat  from — 

China,  851,  8543,  12977,  13398,  13399, 
24328,  27%  I 
Frozen  concentrated  orange  juice  from — 

Brazil,  5767,  16901,31540 
Furfiiryl  alcohol  from — 

South  Africa,  10983 
Gray  ponland  cement  and  clinker  from — 

Mexico,  13148,23598 
Greige  polyester  cotton  printcloth  from — 

China,  10985.  13399 
Heavy  forged  hand  tools,  finished  or  unfinished, 
with  or  without  handles,  from — 

China,  851.  5770 
Heavy  forged  hand  tools  from — 

China.  31178 
Helical  spring  lock  washers  from — 

China.  13401 
HEU  natural  uranium  component  in  United 

States;  delivery  procedures.  25867 
Hot-rolled  flat-rolled  carbon-quality  steel 
products  from — 

Brazil,  8299 

Japan,  8291,24329,  34778 

Russian  Federation,  9312,  24329,  31 179 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 


Germany,  16703 

United  Kingdom,  16699 
Industrial  nitrocellulose  from — 

United  Kingdom,  6609,  11836,  16707 
Industrial  phosphoric  acid  from — 

Belgium,  24574 
Iron  construction  castings  from — 

Canada  etal.,  10985 

Various  countries,  30310 
Large  newspaper  printing  presses  and 

components,  assembled  or  unassembled, 
from — 

Japan,  10444 
Live  cattle  from — 

Canada,  18885 
Malleable  cast  iron  pipe  fittings  from — 

Brazil  and  Thailand,  23598 
Manganese  metal  from — 

China,  7624,  10986 
Natural  brisde  paintbrushes  and  brush  heads 
from — 

China,  2192,  25011,27506 
Oil  country  tubular  goods  from — 

Argentina,  4069 

Canada,  5265,  33465 

Korea,  7855,  13169 

Mexico,  3065,  13962,  14213,  24370 
Oil  country  tubular  goods,  other  than  drill  pipe, 
from — 

Japan,  11837 
Paper  clips  from — 

China,  33465 
Pasta  from — 

Italy,  852,  6615 

Italy  and  Turkey,  12287,  32213 
Persulfates  from — 

China,  10444 
Petroleum  wax  candles  from — 

China,  32481 
Polyester  staple  fiber  from — 

Korea  and  Taiwan,  23053 
Polyethylene  terephthalate  film,  sheet,  and  strip 
from — 

Korea,  5030,  7855,  25014 
Polyvinyl  alcohol  from — 

Taiwan,  6042.  32024 
Porcelain-on-steel  cookware  from — 

Mexico,  1592,  26934,  29262 
Potassium  permanganate  from — 

China,  10991,  16907,  32846 

Spain,  10991,  16904 
Preserved  mushrooms  from — 

China,  8308 

India.  8311 

Indonesia.  8310 
Pressure  sensitive  plastic  tape  from — 

Italy.  853 
Professional  electric  cutting  tools  from — 

Japan.  10621 
Pure  magnesium  from — 

Canada.  12977,25276 
Roller  chain,  other  than  bicycle  from — 

Japan.  11837.25015,32485 
Sebacic  acid  from — ,  1 3768 

China,  16910 
Silicon  metal  from — 

Argentina,  23056 

Brazil,  6305,  6325 

China,  4842 
Small  business  telephone  systems  and 
subassemblies  from — 

Taiwan,  24576 
Sorbitol  from — 

France,  5636 
Stainless  steel  bar  from — 

India,  13771,  18601,20253 

Japan,  10445 
Stainless  steel  plate  from — 
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Sweden,  3683 
Stainless  steel  plate  in  coils  fix>m — 

Belgium,  15476 

Canada.  15457 

Italy,  15458 

Koiea,  15444 

South  Africa.  15459 

Taiwan,  15493 

Various  countries,  27756 
Stainless  steel  round  wire  from — 

Canada.  17324 

India,  17319 

Japan,  17317 

Korea,  17342 

Spain,  17323 

Taiwan,  17336 
Stainless  steel  sheet  and  strip  from — 

Various  countries,  8799 
Stainless  steel  sheet  and  strip  in  coils  from — 

France,  130,  30820 

Germany.  92,  30710 

Italy.  1 16.  30750 

Japan.  108.  30574 

Korea.  3928.  30664 

Mexico,  124,  30790 

South  Korea,  137 

Taiwan.  101,  4070.  30592 

United  Kingdom.  85.  30688 
Stainless  steel  wire  rod  from — 

India,  856 
Static  random  access  memory  semiconductors 
from — 

Taiwan,  27966 
Steel  concrete  reinfrjrcing  bars  fiDm — 

Turicey.  24578 
Steel  wire  rope  from — 

Korea,  17995 
Steel  wire  strand  from — 

Japan,  857 
Sugar  and  syrups  from — 

Canada.  3683.  20253 
Sugar  from — 

France  et  al..  5638 
Sulfanilic  acid  from — 

China.  7168.  33826 
Synthetic  methionine  from — 

Japan,  30488 
Tapered  roller  bearings  and  parts  finished  and 
unfinished  from — 

China,  8312,  11442 

Japan,  24577 
Tapered  roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components  from — 

Japan,  15729 
Titanium  sponge  from — 

Kazakhstan,  1598.  25024 

Russian  Federation.  1599,  4072 
Uranium  from — 

Kazakhstan,  2877.  12287.  24137.  31 179 

Kyrgzstan  et  al..  19338 
Vector  supercomputers  from — 

Japan,  2624 
Welded  carbon  steel  pipe  and  tube  from — 

India,  6046.  23821 

Taiwan.  860 

Thailand,  17998 
Welded  stainless  steel  pipe  from — 

Taiwan.  33243 
Antidumping  and  countervailing  duties: 
Administrative  review  requests.  2470.  3682. 
6878.  8542.  1 1439,  14860,  18600,  23269, 
27235,28973,30962,35124 
Five-year  (sunset)  reviews — 


Extension  of  time  limit,  24573 
Fuial  results  and  revocations,  2471,  9473, 
15728,  24137,  24572,  28974,  28975. 
30305 
Industrial  phosphoric  acid  from  Israel  and 

Belgium;  extension.  34189 
Initiation  of  reviews,  364,  4840,  9970,  15727. 

23596,  29261 
Preliminary  results,  28975,  28978 
Hot-rolled  flat-rolled  carbon-quality  steel 
from — 
Brazil,  9474,  24321 
Porcelain-on-steel  cooking  ware,  etc.,  from — 
Various  countries.  30305 
Asian  Pacific  Economic  Cooperation  Electronic 

Conunerce  Steering  Group;  work  plan,  1 69 1 3 
Cheese  quota;  foreign  government  subsidies: 
Annual  list.  147 
Quarteriy  update.  15730.  29263 
Committees;  establishment,  renewal,  termination, 
etc.: 
Trade  Policy  Matters  Industry  Sector  and 

Functional  Advisory  Committees.  10448 
U.S.  Automotive  Parts  Advisory  Committee. 

6631 
U.S. -China  Housing  Initiative;  U.S. -China 
Residential  Building  Council,  10621 
U.S.-Egypt  Presidents"  Council.  17617,  24582 
U.S. -Korea  Committee  on  Business 

Cooperation.  24581 
U.S. -Palestinian  Business  Advisory  Group. 

32486 
U.S. -Turkey  Business  Development  CouikII. 
10991 
Countervailing  duties: 
Agricultural  tillage  tools  from — 

Brazil.  14884.  15731 
Carbon  steel  wire  rod  from — 

Argentina.  9475 
Cold-rolled  flat-rolled  carbon-quality  steel 
products  from — 
Various  countries.  34204 
Cotton  shop  towels  from — 

Peru.  23599 
Cut-to-length  carbon-quality  steel  plate  from — 

Various  countries.  23057 
Cut-to-length  carbon  steel  plate  from — 
Belgium.  12982.  18001 
France  et  al..  12996 
Macedonia.  12993 
Mexico,  24370 
Elastic  rubber  tape  from — 

India.  860,  19125 
Extruded  rubber  thread  from — 

Indonesia.  14695 
Heavy  iron  construction  castings  from — 

Brazil.  10992.30313 
Hot-rolled  flat-rolled  carbon-quality  steel 
products  from — 
Brazil.  4638,  8313 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 
Germany,  16915 
United  Kingdom.  7856.  16920 
Industrial  phosphoric  acid  from — 

Israel,  2879.  24582 
Iron  metal  castings  from — 

India,  10992.  23822.  26363.  30316 
Live  catde  from — 

Canada.  4073.  25277.  35127 
Live  swine  from — 

Canada.  14884.34209 
Pasta  from — 
Italy.  17618 
Pure  Magnesium  and  alloy  magnesium  from — 

Canada.  24585 
Refrigeration  compressors  from — 


Singapore.  8065 
Stainless  steel  plate  in  coils  from — 
Belgium.  15567 
Belgium  et  al..  2195 
Italy.  15508 
Korea.  15530 
South  Africa.  15553 
Various  countries.  25288 
Stainless  steel  sheet  and  strip  in  coils  from — 
France,  30774 
France  et  al.,  9476 
Italy,  30624 
Korea,  30636 
Sugar  from  — 

European  Community,  3683,  20257 
Tillage  tools  from — 
Argentina.  10993 
Welded  carbon  steel  pipes  and  tubes  and  welded 
carbon  steel  line  pipe  from — 
Turkey.  16924 
Export  trade  certificates  of  review,  4843,  663 1 , 
10993.  13002.  13777.  14214.  16929.  18602. 
19746.  20261.  29264,  29265,  29994,  32846 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Market  Development  Cooperator  Program. 

23599 
Special  American  Business  Internship  Training 
Program.  4397.  13970 
HEU  namral  uranium  component  in  United  States; 

delivery  procedures.  14697 
Meetings: 
Environmental  Technologies  Trade  Advisory 

Committee.  9128.  28452 
Exporters"  Textile  Advisory  Committee.  13777 
President's  Export  Council.  13970 
Steel  products  from  Russian  Federation;  import 

resoictions;  hearing.  9050 
U.S.  Automotive  Parts  Advisory  Committee, 
7856.27516 
North  American  Free  Trade  Agreement  (NAFTA); 
binatiotial  panel  reviews: 
Circular  welded  non-alloy  steel  pipe  and  tube 
from — 
Mexico.  861.4397 
Corrosion-resistant  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate  from — 
Canada.  4397,  10275 
Gray  Pordand  cement  and  clinker  from — 

Mexico.  4398.  27517 
Porcelain-on-steel  cookware  from — 

Mexico.  26364.  30320 
Stainless  steel  round  wire  from  — 

Canada.  28798 
Steel  wire  rod  from — 
Canada.  26364 
Overseas  tnde  missions: 

1999  trade  missions  (May  and  June);  application 

opportunity.  12287 
Business  development  mission  to  Central 

America.  8799 
Information  Technology  Dealmaker.  Toronto. 

Canada,  et  al.,  247 1 
Multi-ageiKy  business  development 

infrastructure  mission  to  China  and  Hong 
Kong,  etc.,  477.  4398 
Oil,  gas,  and  petrochemicals  trade  mission  to 
Saudi  Arabia.  United  Arab  Emirates.  aiKl 
Kuwait.  10995 
Reports  and  guidance  documents:  availability,  etc.: 
European  Union's  Directive  on  Dau  Protection; 
compliance  guidance  for  U.S. 
organizations,  19747.  24587 
Showcase  exhibit  of  exported  U.S.  products  and 

services  at  ITA  headquarter;,  1 3406 
Steel  products  from  Russian  Federation;  trade 
agreement.  9892  ^ 
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International 


Watches  and  watch  ciovenients;  allocatuM  of 

duty-«xemption$: 
Virgin  Islands.  1 0^22 
Applications,  hearings,  detenninations,  etc.: 
Ames  Laboratory,  Energy  Department,  et  al., 

4843 
Commerce  Deparanent,  31540 
Commerce  DepartBiem  et  al..  23056 
Harvard  University,  et  aJ..  27515 
Johns  Hopkins  University,  4843,  1 1442 
Louisiana  Sute  Uitiversity,  16913,  27516 
Montana  State  University.  6879 
North  Carolina  Sta^  University,  10991,  23057 
Princeton  University,  6879 
Rutgers.  State  University  of  New  Jersey,  7626 
State  University  ot  New  Jersey,  2195 
Texas  A&M  Univ^ity  et  al..  35126 
University  of — 

California, ' 

Chicago.  9980 

Colorado,  9981 

Hawaii  et  al.,  39 

Illinois  u  Chica|o,  27516 

Illinois  et  al.,  31540 

Maryland,  7627J  275 16 

Michigan.  9981.116913 

Minnesota  et  al.J  393 1 

Pennsylvania  et  ^1..  3930 

Wisconsin-Madi$on.  32485 

International  Trade  Commission 

NOTICES 

Administrative  protec  tive  orders;  breaches 

investigation  sun  unary.  23355 
Agency  information  oollection  activities: 
Proposed  collectioit;  comment  request.  4466. 

9172 
Submission  for  OV^B  review;  comment  request, 
9172.  1 1039.    1947,  19549.  23670,  24416 
Import  investigations^ 
3 J"  microdisks  fr«m — ^ 

Japan,  23670 
Acesulfame  potassium  and  blends  and  products 

containing  sai^e,  2232,  3308 
Agricultural  tillage  tools  from — 

Brazil.  14265 
Agricultural  tractor;  under  50  power  take-off 

horsepower.  2j098 
Andean  Trade  Preference  Act;  effect  on  U.S. 
economy  and  (in  Andean  drug  crop 
eradication;  ai|iual  report.  14265 
Anhydrous  sodium  metasilicate  from — 

France.  4892.  10315 
Aperture  masks  froii — 
Japan  and  Korea  10316.  19550 


Aspirin  from — 
Turkey.  10012.  3 


New  Zealand,  3718, 
South  Africa,  371 1, 


Br(x>m  com  broom:;,  9173 


Bulk  acetylsalicylic 


56 


608 


Barbed  wire  and  ba  rbless  wire  strand  from — 

Argentina,  12351,  24171 
Barium  chloride  frc  m — 

China,  3308,  I03J|7 
Bearings  from — 

Various  countries,  15783 
Beer  products,  3001  8 
Benzyl  paraben  froi  n — 

Japan.  29337 
Brass  fire  protectio^  products  from — 

Italy.  4123 
Brass  sheet  and  strib  from — 

Various  countries  4892,  27294 
Brazing  copper  wir^  and  rod  from — 


17198 
17198 


acid  (aspirin)  from — 


China,  30355 
Carbon  steel  butt-weld  pipe  fittings  from — 

Various  countries,  23672 
Carbon  steel  wire  rod  from — 

Argentina.  8120,  15375 
Caribbean  Basin  Economic  Recovery  Act; 
impact  on  U.S.  industries  and  consumers: 
annual  repon,  14266 
CD-ROM  controllers  and  products  contaiiting 

same,  3309.  6679,  28509 
Cellular  mobile  telephones  and  subassemblies 
from — 
Japan,  376 
China;  accession  to  World  Trade  Organizatioir, 
effects  on  U.S.  trade.  3714,  27294,  35181 
Chloropicrin  from — 

China,  9173,  16998 
Code  hopping  remote  control  systems,  including 
components  and  integrated  circuits  used 
therein,  909 
Cold-rolled  steel  products  from — 

Various  countries,  31018 
Color  picture  mbes  from — 

Various  countries,  10014,  31609 
Condensers,  pans,  and  prtxhicts  containing 
same,  including  automobile  air 
conditioners,  1 1 948 
Conductive  coated  abrasives,  34678 
Cooking  ware  from — 

Various  countries,  27295 
Cotton  shop  towels  from — 

Various  countries,  371,  19195.  34679 
Creatine  monohydrate  from — 

China,  8629,  16998 
Cut-to-length  steel  plate  from — 

Various  countries,  9174,  17198 
Digital  satellite  system  receivers  and 

components,  27295 
Drafting  machines  from — 

Japan,  29339 
Drams  of  one  megabit  and  above  from — 

Taiwan,  32521 
Economic  impact  of  U.S.  sanctions  with  respect 
to  India  and  Pakistan;  overview  and 
analysis,  22642 
Elastic  rubber  tape  from — 

India,  6679.  22643.  22644.  30541 
Electrolytic  manganese  dioxide  from — 

Greece  and  Japan.  23675 
Elemental  sulfur  from — 

Canada.  2232 
Emulsion  styrene-butadiene  rubber  from — 

Various  countries.  272% 
Enhanced  DRAM  devices  containing  embedded 
cache  memory  registers,  components,  and 
products  containing  same,  30356 
EPROM,  EEPROM,  flash  memory,  and  flash 
microcontroller  semiconductor  devices,  and 
products  containing  same,  4895 
Excimer  laser  systems  for  vision  correction 
surgery  and  components  and  methods  for 
performing  such  surgery,  10016 
Extruded  rubber  thread  from — 

Indonesia,  16999,25515 
Ferrosilicon  from — 

Various  counuies,  28212 
Fresh  cut  flowers  from — 

Various  countries,  3 1 609 
Frozen  concentrated  orange  juice  from — 

Brazil,  12351,27806 
Granular  polyte&afluoroethylene  resin  from — 

Italy  and  Ja(>an,  23677 
Greige  polyester/cotton  printcloth  from — 

China.  9175.  19195 
Harmonized  Tariff  Schedule — 
Pharmaceutical  appendix;  addition  of  certain 
pharmaceutical  products  and  chemical 
intermediates,  3310 
Simplification.  15376 
Hot-rolled  steel  products  from — 


Brazil,  10723 

Japan,  10723,33514 

Russia,  10722 

Various  countries,  24676 
Industrial  belts  from — 

Various  countries,  29342 
Industrial  nitrocellulose  from — 

Various  countries,  29344 
Industrial  phosphoric  acid  from — 

Belgium,  10017.31610 

Israel,  10017,30358,31610 
Internal  combustion  forklift  trucks  from — 

Japan,  15786 
Iron  castings  from — 

Various  countries,  9176 
Iron  metal  castings,  etc.,  from — 

Various  countries,  1 1 039 
Lamb  meat  from — 

Canada  and  Mexico,  3715,  4702,  18448 
Lens-fitted  film  packages,  19195,  20324,  30541 
Live  cattle  from — 

Canada  and  Mexico,  3716 
Live  swine  from — 

Canada,  12352,  15377 
Malleable  cast  iron  pipe  fittings  from — 

Various  countries,  369,  19196,  32255 
Mechanical  lumbar  supports  and  products 

containing  same,  2503 
Mechanical  transfer  presses  from — 

Japan,  29347 
Melamine  from — 

Japan,  2233 
Methyl  tertiary  butyl  ether,  5312 
Multiangle  laser  light-scattering  instruments 
from — 

Japan,  29349 
Natural  bristle  (aint  brushes  from — 

China,  374,  19197,  29885 
Nitrile  rubber  from — 

Japan,  15788 

Korea,  30059 
Non-frozen  concentrated  apple  juice  from — 

China,  32256 
Organic  photo-conductor  drums  and  products 

containing  same,  5313,  9177,  27296 
Petroleum  wax  candles  from — 

China,  365,  19197,  27807 
Pipe  and  tube  from — 

Various  countries,  23679 
Polyester  suple  fiber  from — 

Korea  and  Taiwan,  17414,  28510 
Porcelain-on-steel  cooking  ware,  etc.,  from — 

Various  countries,  4896 
Potassium  chloride  (potash)  from — 

Canada,  15790,  30357 
Potassium  permanganate  from — 

China,  9177,  11041 

Spain,  9177,  11041 
Preserved  mushroooms  from — 

Various  countries,  9 1 78 
Pressure  sensitive  plastic  tape  from — 

Italy,  6681 
Prestressed  concrete  steel  wire  strand  from — 

Japan.  4123 
Rare-earth  magnets  and  magnetic  materials  and 

anicles  containing  same,  3317 
Refrigeration  compressors  from — 

Singapore.  4123 
Rodent  bait  stations  and  components,  3716, 

22644 
Roller  chain  from — 

Japan,  25515 
Sebacic  acid  from — 

Canada,  12353 

China,  27297 
Small  business  telephone  systems  from — 
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Various  countries,  2935 1 
Solid  urea  from — 

Various  countries,  10020,  30358,  31610 
Sorbitol  ftt)m — 

France,  5075.  1 1948 
Stainless  steel  plate  from — 

Korea,  22645 

Various  countries,  255 1 5 
Stainless  steel  round  wire  fiwm — 

Various  countries,  28510 
Stainless  steel  sheet  and  strip  frt>ni — 

Various  countries,  2504,  32063 
Standard  chrysanthemums,  etc.,  from — 

Various  countries,  4898,  30358 
Steel  rails  ftx)m — 

Canada,  29353 
Steel  wire  rod,  4123,  19550 
Steel  wire  rope  from — 

Various  countries,  367,  19198,  35181 
Sugar  and  syrups  from — 

Various  countries,  4901.  12178 
Synthetic  methionine  from — 

Japan,  27807 
Textiles,  etc.,  from — 

Various  countries.  14266 
Tomatoes  and  peppers;  monitoring  reports, 

29885 
Two-handle  centerset  faucets  and  escutcheons, 

and  components,  32522 
U.S.  Africa  trade  flows  and  effects  of  Uruguay 
Round  Agreements  and  U.S.  trade  and 
development  policy,  1 2353 
U.S.  merchandise  trade  shifts  in  selected 

industries/commodity  areas;  annual  report, 
24677 
U.S.  tariffs;  probable  economic  effects  of 

reduction  or  elimination,  19199 
Uranium  from — 

Kazakhstan,  10317 
Vector  supercomputers  from — 

Japan,  3717 
Video  graphics  display  controllers  and  products 

containing  same,  335 1 5 
Welded  carbon  steel  line  pipe  from — 

Turkey.  32064 
Meetings;  Sunshine  Act.  1821.  2234.  3551.  3975. 

4702.  6380.  8402,  12179,  14010,  15171, 

18935.  19387.  22876.  25065.  27010.  28213, 

29669.  31289.  331 16.  33515.  34268 

Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Enrolled  actuary  examinations;  restructuring  and 

vansition  credits  awarding,  1 2 1 49 
Meetings: 
Actuarial  Examinations  Advisory  Committee. 
15336.31537 

Judicial  Conference  of  the  United 
States 

NOTICES 

Judicial  Conduct  and  Disability  Act: 
Petitions  for  review  of  circuit  council  orders. 
15792 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procedure  Rules.  16748 
Bankruptcy  Procedure  Rules.  16749 
Civil  Procedure  Rules,  16748 
Criminal  Procedure  Rules,  16748,  16749 
Evidence  Rules,  16748 
Practice  and  Procedure  Rules,  16748 


Justice  Department 

See  Antitrust  Division 


See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

See  Federal  Prison  Industries 

See  Foreign  Claims  Settlement  Commission 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  Juvenile  Justice  and  Delinquency  Prevention 

Office 
See  National  Institute  of  Corrections 
See  National  Institute  of  Justice 
See  Parole  Commission 
See  Prisons  Bureau 
See  Victims  of  Crime  Office 
RULES 

Executive  Office  for  Immigration  Review: 
Aliens  who  are  nationals  of  Guatemala,  El 

Salvador,  and  former  Soviet  bloc  countries; 
deportation  suspension  and  removal 
cancellation;  motion  to  reopen,  13663 
Federal  attorneys;  ethical  standards  recognizing 
State  laws  and  State  and  local  Federal  court 
rules.  19273 
Freedom  of  Information  Act;  implementation: 
Production  or  disclosure  of  material  or 
infoimation;  CFR  correction.  23019 
Grants: 
Juvenile  accountability  incentive  block  grants 
program.  19674 
Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  other  non-profit 
organizations;  uniform  administrative 
requirements;  CFR  correction.  19898 
Illegal  Immigration  Reform  and  Immigrant 
Responsibility  Act  and  Debt  Collection 
Improvement  Act;  implementation: 
Employer  sanctions,  unfair  immigration-related 
employment  practice  cases,  and 
immigration-related  document  fraud,  7066 
Organization,  functions,  and  authority  delegations: 
Prisons  Bureau  Director  and  Drug  Enforcement 
Administrator,  gift  acceptance  authority 
withdrawn,  4294 
Vacancy,  disability,  and  absence,  6526 
Police  Corps  eligibility  and  selection  criteria: 
Educational  expenses;  timing  of 

reimbursements,  33016 
Police  Recruiting  Program,  32806 
Privacy  Act;  implementation,  17977 
Radiation  Exposure  Compensation  Act;  claims: 
Evidentiary  requirements;  definitions  and 
number  of  times  claims  may  be  filed, 
13686 

PROPOSED  RULES 

Criminal  justice  information  services  systems  and 

procedures.  24972 
Grants: 
Justice  Programs  Office;  violent  crimes  against 
women  on  campuses.  20090 
National  Instant  Criminal  Background  Check 
System: 
Firearms  transactions;  information  retention, 
10262 
Pam  Lychner  Sexual  Offender  Tracking  and 
Ictentification  Act  of  1996;  implementation: 
National  Sex  Offender  Registry;  operation  and 
notification  requirements,  7562 
Protection  of  Children  from  Sexual  Predators  Act 
of  1998;  implementation: 
Designation  of  agencies  to  receive  and 

investigate  reports  of  child  pornography, 
28422 
Public  Safety  Officers'  Educational  Assistance 

Program,  28123 
Semi-annual  agenda,  21424 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection;  comment  request,  1218, 

10318.  10319,  10320,  11948,20325, 

23683.  23684.  23685,  27010,  32064,  34824 
Submission  for  0MB  review;  comment  request, 

4702,  7908,  10321,  25065.  25066.  25067, 

25068,  32065 
Community  Oriented  Policing  Services  Office: 
Safe  Schools/Healthy  Students  Initiative,  15906. 

15909 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  oriented  policing  services 

(COPS)— 
School -Based  Partnerships.  7666 
Tribal  Resources  Program,  13447 
Immigration  related  employment  discrimination 

public  education  program.  13814 
Meetings: 
Global  Criminal  Justice  Information  Network 

Advisory  Committee,  4902,  8403,  1 2179 
Megan's  Law  and  Jacob  Wetterling  Crintes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act;  implementation 
guidehncs,  572,  3590 
Pollution  control;  consent  judgments: 
A.G.  Miller  Co.,  Inc.,  et  al..  16749 
Abitibi  Price  Corp.  et  al.,  33907 
Absolute  Enterprises.  Inc.,  et  al.,  33908 
Agway,  Inc.,  et  al.,  12819.  26774 
Alabama  Electric  Cooperative  et  al.,  24171 
Albion.  MI.  et  al..  19551 
AlliedSignal  Inc.  et  al..  10163 
Alshabkhoun,  27601 
Alshabkhoun.  et  al.,  25068 
American  Board  Companies,  Inc.,  et  al.,  16749 
American  Color  &  Chemical  Corp.  et  al.,  14465 
American  Jetway  Corp.  et  al.,  23858 
Armco,  Inc.,  et  al.,  16750 
Aronowitz,  Jack  L.,  et  al.,  9348 
Atlantic  Richfield  Co.,  33908 
Atlas  Shipping,  Ltd..  et  al.,  33909 
AZS  Corp.  et  al..  9349 
Barbera.  Edmund,  estate,  et  al.,  1821 
Bermington  Potters,  Inc.,  et  al.,  4703 
Ben  Shemper  &  Sons,  Inc.,  et  al..  16750 
Berks  Associates.  Inc.,  et  al.,  16751 
Bestfoods  et  al..  29886 
BP  Exploration  &  Oil  Inc.,  14465 
Braselman  Corp.  et  al.,  3161 1 
Browniiig-Ferris  Industries  of  Illinois,  Inc., 

29886 
Buckley  &  Co.  et  al..  5675 
Butterfield  Joint  Venmre.  Ltd..  15794 
C&D  Technologies,  Inc.,  et  al..  4124 
Cannelton  Industries.  Inc..  26775 
Cantrell  et  al..  15794 
Carroll,  Linda,  et  al.,  15795 
Chem-Pak  Corp.,  19552 
Chevron  Products  Division,  33909 
Chicago,  III,  26775 

Commercial  Auto  Body  et  al..  1675f*^- 
Coon  Refrigeration,  et  al..  25069 
Crozer  Chester  Medical  Center  el  al.,  1 2820 
Delaware  Transportation  Department,  5675 
Drum  Service  Co.  of  Florida  et  al.,  355 1 
Eason,  Michael  P.,  et  al.,  29887 
Eastern  Poly  Packaging  Co.,  Inc.,  20326 
Edelen.  Edward  J.,  III.  et  al..  29355 
Emery.  Paul  D..  et  al..  8403 
Encyclen"exas.  Inc.,  et  al.,  23858 
Fisher,  David  B.,  ei  al..  5676 
Ford  Motor  Co.  et  al.,  25069      ' 
Gallatin  Steel  Co.,  18049 
Gencorp,  Inc..  et  al..  285 1 1 
GK  Technologies.  Inc..  et  al..  33909 
Grand  Rapids.  MI.  et  al..  32257 
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Justice 


J.S.  Alberici  C 
Janssen  Onho 
Jason  Propenie: 
Kennecon  Holdi 
Lake  Undergroi 
Marshall,  et  al 
McCune.  Ray. 
Montana  Power 


Hammond  Sanil  iry  District,  IN,  et  al.,  24172 
Hamm's  Holida  i  Harbor.  Inc.,  et  al..  15990 
Hercules  Inc..  4  24 
HF  Bar  Ranch.  (3910 
Horsehead  Indu!  tries.  Inc..  33910 
Independent  Sie^l  Castings  Co.,  8120 
Indiana  Correctibns  Department  et  al.,  33910 
Interstate  Pollution  Control.  Inc.,  et  al.,  2505 
istruction  Co.,  Inc.,  8120 
,C,  15795 
Ltd.,  et  al.,  14466 
gs  Corp.  et  al..  33911 
id  Storage  Corp.  et  al.,  8121 
070 

al.,  31612 
o..  24172 

Montauk  Oil  Transportation  Corp.,  8121 
Montgomery  W^d  Holding  Corp.  et  al,  1 4466 
rvers.  Inc.,  et  al.,  23859 
32257 


y  Cheese,  Inc.,  12820 

.NY.  33911 

al.,  25070 
ravel.  Inc.,  18050 
612 
Research,  Inc.,  et  al.,  18050 


National  Wood 

NationsBank.  N 

NVF  Co..  5676 

Old  Capital  Val 

Onondaga  Coun 

Port  of  Seattle. 

Prairie  Sand  & 

Quanex  Corp.,  3| 

Ribi  ImmunocI 

Riehl,  Ralph,  Jr.J  et  al.,  18051 

Robert  Bosch  cirp.,  3391 1 

SeyiiKHir  Recycling  et  al.,  1821 

Sheridan  Area  Water  Supply  Joint  Powers 

Board.  I01S3 
Sinclair  Oil  Cor*.,  24173 
Smith,  Jr.,  Haii^J.,  et  al.,  5676 
Southern  Califotjiia  Edison  Co.,  1822 
Standard  Chlorii^e  of  Delaware,  Inc.,  20327 
Strieker  Paint  Pr^xiucts,  Inc.,  1822 
Tansitor  Electroiiics,  Inc.,  et  al.,  4125 
Thomas  Plating.  [26775 

Co.  etal.,  8121 
uthority  et  al.,  335 1 5 

Corp.,  8403 
8122,  19804 
Corp.,  4468,  8404 


Tsacaba  Shippinj 

Tucson  Airpon 

United  States  B: 

USX  Corp.  et  al 

Vermont  Ameri' 

WCI  Steel.  Inc..  |1 9805 

Western  Publishing  Co 

Wettreich.  Danii 

Williams.  Johnn 

Yellowstone  Pi 

Zabel.  Anne,  et 
Privacy  Act: 

Systems  of  recoi 
25071,2' 
Senior  Executive 

Performance  Re 
29887 


Inc.,  etal.,  5831,8123 
et  al.,  19806 
,  et  al..  29887 
Line  Co.  et  al.,  18051 
,4704 

18051,  18056,25070, 

29069,  33912 
rvice: 
lew  Boards;  membership. 


CMB 


1768  4, 


state  ments: 


Justice  Programs  Office 

NOTICES 

AgeiKy  informatioi 
Proposed  collectian 

5076.  17683, 
Submission  for 
4126,  6683. 
13817.  1381 
17683,  I 
Environmental 
Fon  McClellan, 
Center.  8401 
Grants  and 
etc.: 
Watch  Your  Car 
vehicle  thefl 
Reports  and  gu 
Prison  Industry 
program; 
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collection  activities: 
;  comment  request,  4472, 
7684,  32066 
review;  comment  request, 
0164.  10165,  11042,  11952. 
,  14467,  15381.  17682. 
19200 

notice  of  intent: 
ikL;  Domestic  Preparedness 


coopera  ive  agreements;  availability. 


lidanre 


(national  voluntary  motor 
prevention  program),  27808 
documents;  availability,  etc.: 
ehhancement  certification 
guideline,  17000 


Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Comprehensive  program  plan  (1999  FY) — 

Program  activities,  4940 
Drug-Free  Conmiunities  Support  Program,  6683 
Elementary  and  secondary  education — 
School  violence  prevention  and  early 

childhood  development  activities,  5839 
Internet  crimes  against  children  program,  24856 
Internet  Crimes  Against  Children  Task  Force 

Program,  3255 1 
Labor  Department's  education  and  training  for 
youth  offenders  initiative;  evaluation, 
19670 
Life  Skills  Training  Drug  Prevention  Program; 

training  and  technical  assistance,  34504 
Missing  and  Exploited  Children's  Program, 

11366 
Parents  Anonymous  program,  1 1 360 
Safe  Schools/Healthy  Students  Initiative,  15906, 

31684 
Safe  Start  demonstration  project;  Safe  Stan 

Initiative,  16556 
School  violence  prevention  fwograms,  27590 
Meetings: 
Coordinating  Council,  9353.  33521 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor-Management  Standards  Office 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training.  Office 

of  Assistant  Secretary 
See  Wage  and  Hour  Division 
See  Workers'  Compensation  Programs  Office 

RULES 

Grants,  contracts,  and  other  agreements,  and 
States,  local  governments,  and  non-pwofit 
organizations;  audit  requirements.  14538 

PROPOSED  RULES 

Semi-annual  agenda.  21486 
Wage  rates  predetermination  procedures;  and 
construction  and  nonconstruction  contracts; 
labor  standards  provisions: 
Davis-Bacon  and  Related  Acts  (DBRA)  semi- 
skilled helper  employment.  1 7442 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  8630 
Submission  for  OMB  review;  comment  request. 
1825.  2677.  3137.  8409.  12821.  14467. 
14769.  15817.  15819.  17418.  19387, 
20022,  23358,  24680,  25366,  25913, 
29072,  30545.  33521,  33522,  33913, 
34827,  34828 
Apparel  and  footwear  industries  in  other  countries; 
minimum  wage,  prevailing  wage,  and  non- 
wage  benefits,  and  poverty  levels; 
information  submissions,  35 1 82 
Grants  and  cooperative  agreements;  availability, 
etc.: 
International  Child  Labor  Program,  31876 
Women  in  Apprenticeship  and  Nontraditional 
Occupations  Act — 


Title  IV-D  demonstration  program,  26624 
International  Labor  Affairs  Bureau: 
Abusive  and  exploitative  child  labor  elimination 
and  increased  enrollment  of  children  in 
school;  economic  benefits;  information 
request,  20327 
Meetings: 
Presidential  Task  Force  on  Employment  of 

Adults  with  Disabilities,  26439 
President's  Committee  on  Intemational  Labor 

Organization,  16482 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  6689,  25366 
Memorandums  of  understanding: 
Equal  Employment  Opportunity  Commission; 
coordination  of  functions.  1 7664 
National  women  veterans  art  design  search;  search 

period  extended.  17015 
Privacy  Act; 
Computer  matching  programs.  638 1 

Labor-Management  Standards  Office 

PROPOSED  RULES 

Transporution  Equity  Act  for  21st  Century; 
implementation: 
Employee  protections;  certification 
requirements.  15276 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2681. 
4718,7912.  13608.  14468.  19389.23122. 
23123,23124.30067 
Meetings: 
Labor  Research  Advisory  Council,  20327 

Land  Management  Bureau 

PROPOSED  RULES 

Coal  management: 

Regional  coal  leasing  process;  public 
participation  and  regional  coal  team 
meetings;  Federal  Advisory  Committee  Act 
exemption,  12142 
Land  resource  management: 
Rights-of-way — 

Principles  and  procedures,  and  Mineral 
Leasing  Act,  32106 
Minerals  management: 
Mining  claims  under  general  mining  laws; 
surface  management,  6422 
Correction,  9960 
Oil  and  gas  leasing — 
Federal  oil  and  gas  resources;  protection 

against  drainage  by  operations  on  nearby 
lands  resulting  in  lower  royalties  from 
Federal  leases,  2166,  17598 
PerformaiKe  standards  in  lieu  of  current 
prescriptive  requirements.  14666,  29256 

NO-nCES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1001 1, 
10157,  16994,  18931,  22639,  29334,  35177 

Submission  for  OMB  review;  comment  request, 
5674,  24169,  30056 
Alaska  Native  claims  selection: 

Calisu  Corp.,  24675 

Chugach  Alaska  Corp.,  23854.  33905 

Far  West.  Inc..  27803 

Iliamna  Natives  Ltd..  15170 

Kijik  Corp..  31287 

Ouzinkie  Native  Corp.,  23663 
Classification  of  public  lands: 

Arizona.  27600 
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Closure  of  public  lands: 

Arizona,  4461,  14461,  29063 

Idaho,  17676,  19548,  23096.  23348,  29335 

Montana,  9347,  28830,  33905 

Nevada,  15987,  18044,  18629,  28830,  30534 

New  Mexico,  23854,  25063,  27600 

Oregon,  4698,  7904,  10718,  11036,  15987, 

16479,  23663,  25514,  28831,  35178 
Utah,  22639 
Coal  leases,  exploration  licenses,  etc.: 
Colorado,  28831 
Montana,  11037,  26772 
Oklahoma,  4699 
Utah,  4461,  8627,  13596,  20018 
Wyoming.  1638,  3133,  8397,  28508 
Committees;  establishment,  renewal,  termination, 
etc.: 
Butte  District  Resource  Advisory  Council,  1819 
California  Desert  District  Advisory  Council, 

33500 
Eastern  Washington  Resource  Advisory 

Council,  14261 
Gila  Box  Riparian  National  Conservation  Area 

Advisory  Committee,  14007 
National  Historic  Oregon  Trail  Interpretive 

Center  Advisory  Board,  28831 
Resource  Advisory  Councils,  14007 
San  Pedro  Riparian  National  Conservation  Area 

Advisory  Committee,  14008 
Southeast  Oregon  Resource  Advisory  Council, 

13230 
Wild  Horse  and  Burro  Advisory  Board,  8626 
Environmental  statements;  availability,  etc.: 
ASARCO  Inc.;  Ray  Mine  and  Hayden 

Complex,  AZ;  land  exchange,  34265 
Bisti/De-Na-Zin  Wilderness  Area,  NM,  4462 
Caribou  National  Forest  phosphate  leasing; 

record  of  decision.  18630.  26435 
Cassia  County.  ID,  8626 
Continental  Divide/Wamsutter  II  Natural  Gas 

Project,  WY,  23349 
Diamond  Mountian  Resource  Area,  UT,  18631 
Glenwood  Springs  Resource  Area,  CO,  4699 
Grand  Staircase-Escalante  National  Monument. 

UT,  2499,  7905 
Grass  Creek  Resource  Management  Plan,  WY, 

4463 
Gravel  Mining  Operation,  CA,  24415 
Gulkana  River,  Ak;  acceptable  change  limits, 

10158 
Imperial  County,  CA;  Imperial  Project  gold 

mining/processing  operations,  13437 
Lincoln  County,  NV;  desert  tortoise  habitat 

management,  3225 1 
Locatable  mineral  operations;  surface 

management  regulations,  7905 
Nevada;  impacts  of  mining  claims  and  millsite 

occupancies,  25514 
Owyhee  Resource  Area.  ID,  34266 
Pony  Express  Resource  Management  Plan,  UT, 

25900 
Public  land  health  standards  and  livestock 

grazing  management  guidelines — 
New  Mexico,  4464 
Red  Gulch  Dinosaur  Tracksite,  WY,  7906, 

30535 
Red  Rock  Canyon  Conservation  Area.  NV, 

34676 
Rio  Blanco  County  et  al.,  CO;  Colorado  Sodium 

Products  Development  Project,  1819.  4700 
Skull  Valley  Indian  Reservation,  UT;  fiiel 

storage  installation,  18451 
Sonoma-Gerlach  and  Paradise-Denio 

management  framework  plan,  NV,  3541 
South  Baggs  Area  Natural  Gas  Development 

Project,  WY.  26435 


Squirrel  River,  AK;  national  wild  and  scenic 

river  designation,  2659 
Summo  USA  Corp.,  San  Juan  County,  UT; 

Lisbon  Valley  open  pit  copper  mine,  6112 
Thompson  Creek  Mine,  ID,  13438 
Transit  Mixed  Concrete  Co.  Sand  and  Gravel 

Mining  Project.  CA,  32251 

Utah  public  lands;  new  wilderness  study  areas, 
24416 

Wyodak  Coalbed  Methane  Project.  WY.  26436 

Environmental  sutements:  notice  of  intent: 

Beavethead-Deerlodge  National  Forest,  MT. 

30303 
Gackamas  County  et  al..  OR;  seed  orchard  pest 

management  programs,  14747 
Delta  and  Gimnison  Counties.  CO;  coal  lease 

and  exploration  license  applications.  1 8044 
Douglas  County,  OR;  North  Bank  Habitat 

Management  Area,  5674 
Imperial  County,  CA;  Newmont  Gold  Co. 

Mesquite  gold  mine,  2660 
Josephine  and  Curry  Counties,  OR;  watershed 

projects.  30353 
Lander  County.  NV;  Battle  Mountain  Gold  Co. 

Phoenix  Project.  13031 
Lost  Creek  Gathering  System  Project,  WY; 

scoping  meeting.  14748 
Montana  et  al.;  resource  management  plans  and 

forest  plans;  off-highway  vehicle 

amendment,  3541 

New  Mexico,  Colorado,  and  Utah;  various 
counties;  pipeline  transportation  of  refined 
petroleum  products  and  natural  gas,  23349 

San  Bernardino  County,  CA;  Cadiz 

Groundwater  Storage  and  Dry-year  Supply 
Program,  10011,23855 

Utah  public  lands;  new  wilderness  study  areas, 
13439 

Yellowstone  County,  MT;  Four  Dances  Natural 
Area  and  SundaiKe  Lodge  Recreation  Area, 
31605 

Land  use  plans: 
Wyoming;  resource  and  land  use  planning  and 
management  decisions  on  former 
Reclamation  Bureau  withdrawn  lands 
restored  to  BLM  jurisdiction.  32252 
Management  framework  plans,  etc.: 
Nevada.  5311 
Utah,  23096 
Meetings: 
Advisory  Council  on  Historic  Preservation; 
proposed  Imperial  Gold  Mine  Project, 
10159 
California  Desert  District  Advisory  CouiKil, 
16747 

Fossils  from  Federal  and  Indian  lands; 

collection,  storage,  preservation,  and 

scientific  study,  27803 
Gila  Box  Riparian  National  Conservation  Area 

Advisory  Committee,  10315 
Historic  Preservation  National  Advisory 

Council,  8398 

National  Historic  Oregon  Trail  Interpretive 
Center  Advisory  Board.  13032.  27804 

Oregon  Trail  Interpretive  Center  Advisory 

Board.  909 
Powder  River  Regional  Coal  Team.  3542 
Resource  Advisory  Councils — 


Alaska,  3134.  18631.31016 

Arizona.  1 1037,  25901 

Butte,  7206 

Central  California,  13440 

Colorado.  3705 

Dakotas.  30535 

Eastern  Montana.  32887 

Eastern  Washington.  1027,  11037,  25901, 
31605 

Front  Range,  25901 

John  Day-Snake,  6909.  19803 

Lewistown,  3307,  28509 

Lower  Snake  River  District.  18932 

Miles  City  District.  15988 

New  Mexico.  1639,  24675 

Northeast  California,  16747 

Northeastern  Great  Basin,  16995,  29668 

Northwest  California.  1 1946,  16480 

Northwest  Colorado,  14748,  26437.  34676 

Sierra  Front/Northwest  Great  Basin,  1 6480 

Southeast  Oregon,  174.  14749.  18047.  33114 

Southwest.  6113.  18046,  30057.  33501 

Upper  Columbia-Salmon  Clearwater  District, 
29064 

Upper  Snake  River  Districts,  10486 

Western  Montana.  2335 1 
Science  Advisory  Board.  6113.  20321 
Wild  Horse  and  Burro  Advisory  Board.  16480 
Wyoming  wild  horse  management;  helicopter 
and  motor  vehicles  use;  public  hearing. 
1211 
Motor  vehicle  use  restrictions: 
California.  17407 
Oregon.  23097 
South  Dakota.  14461 
Utah.  5072.  13441 
National  Petroleum  Reserve-Alaska;  special 

designation  areas;  additions,  16747 
Noxious  weed  control: 
North  Dakota,  32518 
Oil  and  gas  leases: 
Alabama,  3543 
Alaska,  3307,  16481 
Califomia.  8398 
Mississippi.  2230,  3543 
Montana.  29064 

New  Mexico.  10719.  19548.  24169.  32518 
Wyoming.  1027,  7207,  27600 
Opening  of  public  lands: 
Arizona.  29064 
California,  27006 
New  Mexico.  30057 
Oregon,  35178 
Organization,  functions,  and  authority  delegations: 
Billings  Field  Office.  MT,  et  at;  office 

relocation  and  temporary  closure,  33316 
Califomia  State  Office.  CA;  relocation.  20019 
Califomia  State  Office  Information  Access 
Center,  change  in  business  hours.  523 
Montana  State  Office.  MT;  relocation,  33905 
Protraction  diagram  plat  filings: 

Montana.  23664.  32519 
Public  land  orders: 
Alaska.  14261.  14461,  19803.29064 
Arizona.  19386.  23664 
Califomia.  25063.  28211 
Colorado,  13596,  14262 
Michigan,  19386 
Montana.  14462 

New  Mexico.  1820.  7207,  14463.  28832 
Oregon.  28211 
Utah.  23856.  35179 
Wyoming.  31287,  32305 
Realty  actions;  sales,  leases,  etc.: 
Alaska,  4121,  15988 
Arizona,  3543,  1 5171,  27006.  28832,  32924 
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5829,9347.  13441,  13810, 
17676.  17677.  18631, 
23665.  29336,  32062.  33316 
7207.  13231.  169% 
15781.30536,33114. 


Land 

California,  3307,  i«76,  10719,  14262,  15374, 

33906 
Colorado.  15988.  25901.  25902,  31016 
Idaho.  8627 

Montana.  1 7676. :  335 1 ,  30057 
Nevada,  3705,  41  2, 

14749,  17191 

19191,23351 
New  Mexico,  61 1  I, 
Oregon,  5702.  13:3 

33316 
Utah.  2500.  3706.  8399.  12176.  14464 
Wyoming.  1 639, 1 664.  25063 
Recreation  managem  cnt  lestrictions.  etc.: 
Arizona  and  Califi>mia.  Yuma  Field  Office.  AZ; 

fee  dcmonstrition  program.  35 1 79 
Bakersfield.  CA;  ^)ecial  recreation  use  permit 

for  events  in>jolving  more  than  50  persons. 

12176  I 

Blackfoot  River  R^reation  Corridor,  MT; 

camping,  motorized  vehicle  use,  etc.. 

18632 
Bums  District.  OB ;  moratorium  on  commercial 

outfiaing  pen  nits,  27007 
Grand  Gulclv'Cedv  Mesa.  UT;  fees  and 

campfire  prohibitions,  3%7 
Gunnison  Forks  Wildlife  Management  Area, 

CO;  camping  closure  and  motorized 

vehicle  use  restrictions.  23856 
Gunnison  Gorge  \4'ildemess  Study  Area  and 

Recreation  Aiea,  CO;  user  fees.  23857 
Headwaters  Foresd  Reserve.  CA;  interim 

management  Guidelines.  14263 
Miles  City  and  Bikings.  MT  Held  office  areas; 

camping  stayjlimits.  8111 
Sand  Mountain  Wjldemess  Study  Area,  ID, 

27804 
San  Miguel  River  Special  Recreation  Area,  CO; 

commercial  oiitfitting  moratorium  lifted. 

etc..  10720 
Shasta  County,  C/.;  firearms  restrictions.  14749 
Upper  Missouri  Nftional  Wild  and  Scenic 

River.  MT;  s^sonal  boating  restrictions. 

13231  I 

Vale  District,  Bak^r  Resource  Area.  OR; 

Wallowa/Grande  Ronde  Rivers;  special 

permit  requirements.  9347,  15781 
Walker  Lake.  Spoftman's  Beach  Recreation 

Area.  NV;  fei  collection.  10159 
Resource  management  plans,  etc.: 
Bayfield  County  ei  al..  Wl.  9525 
Bonanza  Herd  Area.  UT;  wild  horse 

maintenaiKe.  1 4750 
Box  Elder  Resource  Area,  UT,  13442 
El  Malpais  National  Conservation  Area  et  al., 

NM,  34267 
Glenwood  Springs!  Field  Office,  CO,  174 
Grand  County.  UT.  28833 
Grand  Junction  Resource  Area,  CO,  6379 
Judith-Valley-Ptiill|f>s  Resource  Management 

Plan.  Petroleiin  and  Fergus  Counties.  MT, 

27292 
Lakeview  Resourc^  Area,  OR,  331 15 
Las  Vegas.  NV.  1^192 
Organ/Franklin  M<|untains  Area.  NM.  10159. 

28006  < 

Pony  Express  Res<  urce  Management  Plan;  Salt 

Lake.  UT.  1&.33 
Potter  County.  TX   14009 
Public  land  and  resources;  planning. 

programming^  and  budgeting;  schedule 

notification.  11211 
Washington  Counl^.  UT.  1 4009 
Restoration  of  lands  to  Indian  Tribes: 
Red  Lake  Band  of  Chippewa  Indians  of 

Minnesota.  5(169 
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Survey  plat  filings: 

Arizona.  26437 

Arkansas.  27601 

Colorado.  1027,  32887 

Rorida,  30057 

Idaho,  23352,  25363 

Illinois,  14010 

Montana,  7208.  30354 

Nebraska.  35180 

Nevada.  18047 

New  Mexico.  18633 

New  Mexico  et  al..  32253 

Oregon,  1027,  18633,  19192,  34677 

Utah,  13597 

Washington,  1027,  18633,  19192 

Wisconsin,  18047.  28833 

Wyoming,  24170 
Wild  horses  removal: 

Wyoming,  2500,  2660 
Withdrawal  and  reservation  of  lands: 

Arizona,  15781,35180 

Colorado,  7664,  31287 

Idaho.  3134,  18048 

Montana,  531 1,  18932,  25363,  28833,  30058 

Nevada,  14750 

New  Mexico,  6910,  14937,  14938,  18932, 
24713,26438,30058,31682 

Wyoming,  10720.  15873 

Legal  Services  Corporation 

RULES 

Legal  assistance  eligibility: 
Maximum  income  levels,  17108 
Correction,  18372 

PROPOSED  RULES 

Audit  services: 
Debarment,  suspension,  and  removal  of 
recipient  auditors,  5728 
Timekeeping  requirements;  republication,  16383 

NOTICES 

Grants  and  contracts;  competitive  grant  funds, 

8410  '' 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Civil  legal  services  to  poor,  18941 
Comprehensive  integrated  statewide  delivery 
systems  development;  technical  assistance, 
10328 
Meetings: 
Aliens;  presence  in  U.S.  required  to  be  eligible 
for  legal  assistarKe  fTX)m  Corporation- 
fiinded  programs;  hearings  and  comment 
request.  8140.  12822.  16000 
Meetings;  Sunshine  Act.  721 1.  7212,  7676,  17422. 
18638,  28012,  30367,  30368,  31319 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 
PROPOSED  RULES 
Semi-annual  agenda,  22126 
NOTICES 

Budget  rescissions  and  deferrals,  6721 
Cumulative  reports,  3140,  3579,  8147.  16013, 
22877,28221,34299 


Census  2000: 

Address  list  information;  development,  35548 
Circulars,  etc.: 
A-76,  10031,  15190 
A-94,  8151 
A-97,  8151 
A-llO,  5684 
A- 1 33,  26793 
Commercial  activities  performance  (Circular  A- 
76);  Federal  pay  raise  assumptions  and 
inflation  factors  update  (Transmittal 
Memorandum  No.  19),  15190 
Cost-effectiveness  analysis  of  Federal  programs; 

discount  rales  (Circular  A-94),  8151 
Federal  fmancial  accounting  standards: 
Property,  plant,  and  equipment  defmitional 
changes,  32072 
Government  Paperwork  Elimination  Act; 
implementation: 
Electronic  documents,  signatures,  and  record 
keeping;  optional  use  and  acceptance, 
10896 
Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  other  nonprofit 
organizations;  uniform  administrative 
requirements  (Circular  A- 1 10).  5684 
North  American  Industry  Classification  System: 
Completion  activities;  comment  request.  9416 
Comprehensive  product  classification  system, 
18984 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Activities  Inventory  Reform  Act; 
implementation.  10031.  33927 
Rules  and  regulations  permitting  Federal  agencies 
to  provide  specialized  or  technical  services 
to  State  and  local  government  units  (Circular 
A-97).  8151 
Stales,  local  governments,  and  nonprofit 
organizations  audits;  1999  compliance 
supplement  (Circular  A- 133).  26793 

Maritime  Administration 

PROPOSED  RULES 

Cargo  preference — U.S. -flag  commercial  vessels: 

Carriage  of  agricultural  exports.  4382.  1 4676 
Subsidized  vessels  and  operators: 
Marine  hull  insurance;  underwriters  approval; 
termination.  1 175 
U.S.-flag  commercial  vessels: 
U.S.-flag  vessels  of  100  feet  or  greater, 

eligibility  to  obtain  commercial  fisheries 
documents,  243 1 1 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  203, 
3997,  7233,  10337,  13048,  25391,  30374, 
30560,  34696 
Reporting  and  recordkeeping  requirements, 

18476.29732 
Submission  for  OMB  review;  comment  request, 
23727.  28024 
Meetings: 
U.S.  Foreign  Waterbome  Transportation 

Statistics  Program.  2938 
Voluntary  Intermodal  Sealift  Agreement  Joint 
Planning  Advisory  Group.  33541 
Reports  and  guidance  documents;  availability,  etc.: 
Marine  Transportation  System;  conference 
proceedings;  comment  request,  12208 
Voluntary  Intermodal  Sealift  Agreement; 
extension,  8214 

Medicare  Payment  Advisory 
Commission 

NOTICES 

Meetings.  186.  10726.  17688.  18659,  30546 
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Merit  Systems  Protection  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Human  resources  management  functions,  1 59 1 6 
Practice  and  procedure: 
Alternative  dispute  resolution  process:  filing  of 
appeal;  automatic  extension  of  regulatory 
time  limit,  27899 
Petitions  for  review;  modification  of  what 
agency  must  show,  27899 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18943 
Submission  for  OMB  review;  comment  request. 
34687 

Meetings;  Sunshine  Act,  18943 

Organization,  functions,  and  authority  delegations: 
Headquarters  closing  during  SOth  Anniversary 
NATO  Summit,  19390 

Privacy  Act: 
Systems  of  records.  30068 

Mexico  and  United  States, 

International  Boundary  and 
Water  Commission 

See  Inte.Tiational  Boundary  and  Water 

Commission.  United  States  and  Mexico 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf  operations: 

Miscellaneous  corrections.  9065,  1 3343 
Royalty  and  offshore  minerals  management 
programs;  order  appeals.  26240 

PROPOSED  RULES 

Federal  regulatory  review;  request  for  comments, 

30267 
Outer  Continental  Shelf;  oil.  gas,  and  sulphur 
operations: 
Bonus  payments  with  bids.  15320 
Coastal  zone  consistency  review  of  exploration 
plans  and  development  and  production 
plans.  7837 
Documents  incorporated  by  reference;  update. 

13535 
Lessee  and  contractor  employees  training 
program.  19318 
Public  workshop,  23029 
Royalty  and  offshore  minerals  management 
programs;  order  appeals,  1 930 
Meeting,  3262 
Royalty  management: 
Audit  functions;  delegation  to  States,  6586 
Federal  and  Indian  leases;  oil  valuation. 
Federal  leases  and  Federal  royalty  oil  sale;  oil 
valuation,  12267 
Workshops.  15949 
Federal  marginal  properties;  accounting  and 

auditing  relief  3360,  13734.  19739 
Oil  value  for  royalty  due  on  Federal  leases; 
establishment.  17990 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2500, 
2501,  3134,  3968,  6910,  8835,  8844, 
13442,  13443.20321 
Submission  for  OMB  review;  comment  request, 
13231,  15781.  18933,  27805,  29336,  34267 
Committees;  establishment,  renewal,  termination, 
etc.: 
Minerals  Management  Advisory  Board,  2231 
Environmental  statements;  availabihty,  etc.: 


Central  Gulf  of  Mexico- 
Lease  sales,  23352 
Gulf  of  Mexico  OCS— 

Oil  and  gas  operations,  4465.  23353 
Western  Gulf  of  Mexico  OCS— 
Lease  sales,  23097 
Environmental  statements;  notice  of  intent- 
Eastern  Gulf  of  Mexico  OCS— 
Oil  and  gas  lease  sales.  3707 
Gulf  of  Mexico  OCS— 
Floating  production,  storage,  and  offloading 
systems,  31288 
Government  Performance  and  Results  Act 
Strategic  plan;  comment  request,  20323 
Meetings:  •* 

Minerals  Management  Advisory  Board,  23666, 
26439 
Memorandums  of  understanding: 
Coast  Guard;  offshore  facilities  responsibilities. 
2660 
Oil  and  gas  leases: 

Bid  adequacy  procedures;  nKxtiflcations.  6677 
Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations: 
Civil  monetary  penalties  paid  January  I  - 

December  31.  1998;  list  13811 
Letters  and  notices  to  lessees  and  operators, 
25364.  32103 
Outer  Continental  Shelf  Lands  Act: 
Oil  and  gas  lease  of  submerged  lands  (Form 
MMS-2005);  revision.  2502.  5072 
Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Lease  sales.  7486 
Lease  systems.  7487 
Oil  and  gas  lease  sales — 

Restricted  joint  bidders  list  14751,  19193 
Western  Gulf  of  Mexico — 
Lease  sales.  17198 
Privacy  Act 
Systems  of  records.  81 1 1.  81 12,  8113,  81 15. 
8116,8117.8118 
Royalty  management: 
Audit  delegations — 

Alaska.  32519 
Phosphate  production  on  western  public  lands; 
royalty  computation.  14751.  17717.  18934 

Mine  Safety  and  Health 
Administration 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Hazard  communication.  1 5 1 44 
Underground  mines — 
Diesel  paniculate  matter  exposure  of  miners. 
7144,  22592 
Education  and  training: 
Shell  dredging  and  mining  of  sand,  gravel, 
surface  stone,  surface  clay,  colloidal 
phosphate,  and  surface  limestone;  hearings, 
18498 
Metal  and  nonmetal  mine  safety  and  health: 
Hazard  communication,  15144 
Underground  mines — 
Diesel  paniculate  maner  exposure  of  miners. 
7144.  14200 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  10326. 
26459.26460.27818 
Meetings: 
Self-rescuer  protection  and  mine  emergency 
preparedness  in  mining  industry.  27605 
Petitions  for  safely  standard  modifications; 
summary  of  affirmative  decisions.  33323 


Safety  standard  petitions: 
Alex  Energy  Co.  et  al..  8140 
Consolidauon  Coal  Co.  et  al.,  23873 
International  Uranium  Corp.  et  al.,  16759 
Island  Creek  Coal  Co.  et  al.,  25517 
Jackson  Valley  Energy  Panners.  L.P.,  et  al., 

2518 
Mallie  Coal  Co.,  Inc.,  et  al..  2519 
Mountian  Coal  Co.  et  al.,  12183  ' 

Remington  Coal  Co..  Inc..  et  al..  27301 
Synder  Coal  Co.  et  al.,  32551 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Minority  Business  Development 
Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  14702 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act.  1 2809 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Canadian  Commercial  Corp.  and  small  business 

innovation  research  Pha.se  II  contracts; 

submission  of  cost  or  pricing  data  for 

acquisitions;  waiver.  10573 
Contract  financing;  electronic  funds  transfer 

payment  other  than  central  contractor 

registration.  18372 
Contracting  officer's  technical  representative 

training.  19928 
Earned  value  management  system;  application, 

10573 
Internal  programmatic  approval  documentation. 

14640 
Labor  disputes;  contracts  for  Government 

notification.  14148 
Mentor-protege  program.  10571 
MidRange  procurement  procedures — 
CFR  conection.  1529 
Changes.  19925 
Miscellaneous  amendments.  5620 
NASA  contractors,  taxpayer  identification 

numbers;  payment  information  to  Internal 

Revenue  Service;  rcponing  requirements. 

1528 
Small  disadvantaged  bussiness  panicipation  in 

competitive  negotiated  acquisitions; 

evaluation  and  incentives.  25214 
Federal  Acquisition  Regulation  (FAR): 
Brand  name  item  descriptions  use.  32741 
Brooks  Act  application.  32746 
Compensation  for  senior  executives.  10547 
Competition  under  multiple  award  task  and 

delivery  order  contracts.  32746 
Electronic  funds  transfer.  10538 
Executive  Order  1 2933.  nondisplacemeni  of 

qualified  workerri  under  certain  contracts, 

10545 
Historically  underutilized  business  zone 

(HUBZone)  empowerment  contracting 

program:  correction.  319o 
Information  technology  acquisition  restrictions, 

32747 
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NASA 

Introduction.  I(M|30.  32740 
Recruitment  cost$  principle.  10547 
Review  of  FAR  fepresentations,  10531 

Correction,  3O|03 
SBA's  8(a)  Busiaess  Development  Program. 

32742 
Small  entity  compliance  guide.  I05S2.  32749 
Taxpayer  identification  numbers.  32741 
Technical  amendtncnts,  10548.  32748 
Variation  in  quantity.  10538 
Very  small  business  concerns,  10535 
Waiver  of  cost  of  pricing  data  for  subcontracts, 
10544 
Space  shuttle: 
Small,  self-conta^ied  payloads  use — 
Domestic  educational  instimtions;  special 

policy;  retulation  removed,  19886 
Regulation  removed,  19886 

PROPOSED  RULt:S 

Acquisition  regulatit>ns: 
Agency  protests;  jmandatory  solicitation 

provision.  lt603 
Agency  structure^  approach  for  profit  or  fee 

objective.  3<j468 
Property  reportin|  requirements,  26721 
Federal  Acquisitioni  Regulation  (FAR): 
Business  class  aiifare;  withdrawn,  3380 
Clean  air  and  waier  pollution  control,  26264 
Conforming  late  pffer  treatment.  4248 
Contractor  liability  for  loss  of  and/or  damages 

10  household  goods,  7736 
Cost  accounting  Itandards  post-award 

notification.  j3786 
Government  property;  meeting,  23982 
Interest  and  otheij  financial  costs,  4760 
Nondisplacementjof  qualified  workers,  32738 
Option  clause  consistency,  3618 
Progress  payments  and  related  financing 

policies,  67% 
Relocation  costs,  28330 
Review  of  awardlfee  determinations,  24472 
Semi-annual  ageiida,  22226 
Travel  costs,  27664 
Management  fee  prohibition;  grant  and  cooperative 

agreement  handbook;  withdrawn,  26923 
Semi-annual  agendal,  22092 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4473, 

14887 
Submission  for  G^B  review;  comment  request. 
10726.  10727 
Environmental  stateinents:  availability,  etc.: 
Ames  Research  C  enter  Aerodynamics  Testing 
Program.  31^51 

Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collet  :tion;  comment  request,  6052, 
6053.  605  t,  6055.  6056,  6634,  6635, 
9132,  186t)4,  24598,  26366,  26367, 
26368 
Submission  foijOMB  review;  comrnent 
request,  I  '%.  6057.  6058.  6059.  6060. 
7169.  1I4»5.  11446.  11447.  11448. 
!47,  13006.  13550.  18604. 
8913.  18914. 
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licensing, 
14273,  29363. 
Meetings: 
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11449, 

18605,  18fc06.  18607. 

19340.23)10,30323 


Grants  and  cooperative  agreements;  availability, 
etc.: 

Ecology  and  Oceanography  of  Harmful  Algal 

Blooms  ProJK:t,  16930 

Inventions,  Govemi  lent-owned;  availability  for 

182(.  1827,  1828.  11953,  12380, 

.  32554.  32555.  33528 


Advisory  committees  charters,  25519 
Advisory  Council.  24683 
Aero-Space  Technology  Advisory  Committee. 

29363,  31878,  32067 
International  Space  Station  Operatiotul 

Readiness  Task  Force,  1 1065,  24188 
Life  and  Microgravity  Sciences  and 

Applications  Advisory  Committee,  2522. 
14772.  14941.  16501 
Space  Science  Advisory  Committee.  29702, 

33916,34831 
Technology  and  Commercialization  Advisory 
Committee,  4473,  16501 
Aeronautics  and  Space  Transportation 

Technology  Advisory  Committee,  1242, 
6382,9543,  14771,  18944 
Aerospace  Safety  Advisory  Panel,  1828 
Earth  System  Science  and  Applications 

Advisory  Committee,  2522 
International  Space  Station  Advisory 

Committee,  1243,  18943 
International  Space  Station  Operational 

Readiness  Task  Force,  252 1 
Minority  Business  Resource  Advisory 

Comminee,  2237,  18944 
NASA  Advisory  Council,  17199 
Space  Science  Advisory  Committee,  4721, 
4722,  7676,  7677,  9544,  23360 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Aervoe-Pacific  Co.,  31652 
AirRow  Catalyst  Systems,  Inc.,  12381 
AVIR.LL.C,  31652 
Benick  Brands,  Inc.,  2237 
CryCle  Cryogenic  Development  NV,  32555 
GcoTech  Chemical  Co.,  Inc.,  6116 
Jemison  Group,  33326 
Midwest  Industrial  Supply,  Inc.,  31652 
Patterned  Fiber  Composites,  Inc.,  6382 
Rohm  and  Haas  Co.,  17199 
Scout  Technologies,  Inc.,  28217 
Spartan  School  of  Aeronautics,  1 72(X) 
Sprag-Tech  L.L.C.,  18944,  22674 
SPX  Corp.,  31653 
SRS  Technologies,  Inc..  12381 
Thermosurgery  Technologies.  Inc..  10329 
Visual  Programs,  Inc.,  6383 
Williams-Pyro,  Inc.,  6383 

National  Agricultural  Statistics 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  commem  request,  368 1 , 
3925,  7853,  10271,  27956,  27957,  29260, 
30473,  33044 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agriculture  Statistics  Advisory  Committee, 
16693,26359,26481 

National  Archives  and  Records 
Administration 

RULES 

Public  availability  and  use: 
Researcher  registration  and  research  room 
fffocedures,  19899 

PROPOSED  RULES 

Records  management 
Agency  records  centers;  storage  standard 

update.  23504,  30276 
Federal  records  disposition;  records  centers  used 

to  store  Federal  records;  facility  standards; 

meeting,  4818 


Federal  records  storage;  creation,  maintenance, 
and  disposition,  23510 
Semi-annaul  agenda,  22096 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17423, 

23361,34687 
Submission  for  OMB  review;  comment  request, 
8863,  32067 
AgeiKy  records  schedules;  availability,  529,  5319, 
9179,  12822,  18638,  24424.  27820,  30546, 
34297.  35187 
Electronic  copies  previously  covered  by  General 
Records  Schedule  20;  records  schedules 
availability  and  comment  request,  30547 
Format  changes;  comment  request,  17494 
Meetings: 
National  Industrial  Security  Program  Policy 

Advisory  Committee,  12381 
Preservation  Advisory  Committee,  25925 
Records  of  Congress  Advisory  Committee, 
27822 
Nixon  Presidential  historical  materials:  opening  of 

materials,  3574 
Organization,  functions,  and  authority  delegations: 
Move  to  Archives  II,  College  Park,  MD— 
Textual  records  holdings,  reference  services; 
closure  and  reopening.  1(X)25 

National  Bipartisan  Commission  on 
Future  of  Medicare 

NOTICES 

Meetings.  2237,  4474,  6383,  7212 

National  Capital  Planning 
Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Prince  George  County,  MD;  mixed-use 
waterfront  destination  resort,  1 9202 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  3 1 878 

National  Commission  on  Libraries 
and  Information  Science 

NOTICES 

Meetings;  Sunshine  Act,  12822.  29692 

National  Communications  System 

NOTICES 

Meetings: 
National  Security  Telecommunications  Advisory 

Committee,  19831 
Telecommunications  Service  Priority  System 

Oversight  Conunittee.  10505 

National  Council  on  Disability 

NOTICES 

Meetings: 
International  Watch  Advisory  Committee.  8143, 
17688 
Meetings;  Sunshine  Act,  914 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Credit  union  service  organizations — 
Investment  and  deposit  activities,  33184 
Real  estate  brokerage  services;  grandfather 
exemption,  33187 
Loan  interest  rates,  5927 
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Mergers  or  conversions  of  federally-insured 
credit  unions — 
Mutual  savings  banks,  28733 
Organization  and  operations — 
Charitiable  contributions  and  donations; 

incorporation  of  agency  policy,  19441 
Directors  and  senior  officers;  prior  notice  of 
appointment  or  employment;  corporate 
risk  information  system;  "troubled" 
credit  union  defmition,  287 1 S 
Fidelity  bond  and  insurance  coverage.  28718 
Member  business  loans  and  appraisals,  28721 
Regulatory  action;  change  of  Central 

Liquidity  Facility  by  laws  description, 
17085 
Safe  deposit  box  service;  regulation  removed, 
28717 
Share  insurance  and  appendix,  1%8S 
Truth  in  Savings  Act — 

Indoor  lobby  signs,  disclosure  requirements 
for  share  accounts,  civil  liability,  etc., 
33009 

PROPOSED  RULES 

Credit  unions: 
Fidelity  bond  and  insurance  coverage,  58 
Insurance  requirements — 

Share  insurance  fund  capitalization,  28415 
Organization  and  operations — 
Safe  deposit  box  service,  57 
Supervisory  committee  audits  and  verifications, 

776 
Undercapitalized  federally-insured  credit  unions; 
prompt  corrective  action  system,  27090 
Semi-annual  agenda,  22364 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  23126, 

23127,33116 
Submission  for  OMB  review;  comment  request. 
7213,  9180,  10727,  12825,  25375.  26462 
Credit  unions: 
Bylaws.  187 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  development  revolving  loan 
program,  1243 
Meetings;  Sunshine  Act.  3983.  8632,  13042, 
17688,  19202.  22653.  26791,  28012.  31320, 
32067 

National  Drug  Control  Policy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug-Free  Communities  Support  Program.  6683 
Meetings: 
Drug-Free  Communities  Advisory  Commission, 
16970 

National  Education  Goals  Panel 

NOTICES 

Meetings,  6383 

National  Foundation  on  the  Arts  and 
the  Humanities 

PROPOSED  RULES 

Semi-aimual  agenda: 
Institute  of  Museum  and  Library  Services. 

22104 
National  Endowment  for  the  Arts,  22106 
National  Endowment  for  the  Humanities,  22108 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection;  conmient  request.  7677 
Submission  for  OMB  review;  comment  request. 

3138.3319,6384 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Arts  projects  on  millenium  trails,  26792 
National  Mars  Millenium  project,  530 
Theater  and  musical  discipline.  25925 
Meetings: 
Arts  and  Artifacts  Indemnity  Panel.  1 4469 
Arts  National  Council.  841 1 
Combined  Arts  Advisory  Panel.  26462.  27607, 

28529,  29702,  30550,  32068.  33528. 

33529.  33530 
Fellowships  Panel.  27309 
Humanities  National  Council.  3575.  1 1065 
Humanities  Panel,  9359,  14469,  22654.  29702. 

34688 
Leadership  Initiatives  Advisory  Panel.  914, 

6920,  25080,  25926.  30550,  31878 
National  Museum  Services  Board,  3576 
President's  Committee  on  Arts  and  Humanities, 

4147,  23361 
Meetings;  Sunshine  Act,  17423 
Nondiscrimination  on  basis  of  age.  10505 

National  Gambling  Impact  Study 
Commission 

NOTICES 

Meetings.  1828.  10027,  12381,  14772.  17019. 
17424.23362.24188.27013 

National  Highway  Traffic  Safety 
Administration 

RULES 

Consumer  information: 
Uniform  tire  quality  grading  standards,  2792 1 
Utility  vehicle  label;  rollover  warning 
requirement.  1 1724 
Compliance  date  clarification.  20209 
Fuel  economy  standards: 
Light  trucks;  2001  model  year.  16860 
Passenger  automobiles — 
Assembly  and  production  of  components  in 
Mexico;  consideration  as  domestic  value 
added.  27201 
Low  volume  manufacturer  exemptions.  1 2090 
Motor  vehicle  safety  standards: 
Bumper  standard^ 
Technical  amendment,  16359 
Temporary  exemption.  2858.  5866 
Child  restraint  systems — 

Standardized  child  restraint  anchorage 

systems  independent  of  seat  belts,  10786 
Hydraulic  brake  systems — 
Light  vehicle  brake  systems;  antilock  brake 
system  malfunction  indicator  lamp 
activation  protocol;  compliance  date 
delay.  9446 
Lamps,  reflective  devices  and  associated 
equipment — 
Identification  and  clearance  lamps  mounted 
on  rear  of  trucks  and  trailers;  location 
requirements.  16358 
Occupant  crash  protection — 
Air  bag  on-off  switch  tellule  location  in  new 

vehicles.  2446 
Occupant  protection  in  interior  impact,  7 1 39 
Seat  belt  assemblies.  27203 
Roof  crush  resistance  test  procedures;  rounded 

or  raised  roofs;  suitability.  22567 
Vehicle  certification — 
Multipurpwse  passenger  vehicles  and  light 
duty  trucks;  certification  labels  contents 
requirements.  6815.  9445 
Motor  vehicle  theft  prevention  standard: 


High  theft  lines  for  2000  model  year,  listing. 
28110 
National  Driver  Register  problem  driver  pointer 
system;  procedures  for  participating  in  and 
receiving  data  from  system: 
Coast  Guard  Commandant;  authorization  to 
request  and  receive  information.  19269 
Seat  bell  use: 
State  observational  surveys;  unifonn  criteria, 
8714 

PROPOSED  RULES 

American  Automobile  Labeling  Act; 
implementation: 
Motor  vehicle  content  labeling;  domestic  and 
foreign  parts  content  information.  6021 
Anthropomorphic  test  devices: 
Occupant  crash  protection — 

12-month-old  infant  crash  test  dummy, 

10%5.  19742 
Hybrid  III  test  dummies;  3-year-old  child 
dummy;  design  and  performance 
specifications.  4385 
Civil  monetary  penalties;  inflation  adjustment, 

16690 
Importation  of  vehicles  and^equipment  subject  to 
Federal  safety,  bumper,  and  theft  prevention 
standards: 
Show  or  display;  limited  conditions  for 
exemption  from  compliance  standards. 
13757 
Insurer  reporting  requirements: 

Insurers  required  to  file  reports;  lists.  263S2 
Motor  vehicle  safety  standards: 
Air  brake  systems — 

Air  brake  standard;  petition  granted  and 
partly  denied.  5259 
Bus  emergency  exits  and  window  retention  and 
release — 
Wheelchair  securement  devices;  anchorages. 
10604 
Defect  and  rKMKompliance  reports  and 

notification;  manufaaurer  notification  to 
dealers  of  safety  related  defects; 
implementation.  27227 
Electric  brake  systems — 
School  buses;  parking  brake  warning  system. 
9961 
Hydraulic  brake  systems — 
Light  vehicle  brake  systems;  vehicles  with 
gross  weight  rating  between  3.501  and 
4,536  kilograms;  withdrawn.  20245 
School  buses;  parking  brake  warning  system, 
9961 
Lamps,  reflective  devices,  and  associated 
equipment — 
Headlighting.  6021 
Light  vehicle  brake  systems;  performance  levels 

establishment.  9115 
Occupant  crash  protection — 
Biomechanical  performance  criteria;  technical 

workshop.  13947 
Black  box  (data  recorders)  insullation  in 
passenger  cars  and  light  trucks;  petition 
denied,  29616 
Child  restraint  systems;  Federal  regulatory 

review,  4834 
Child  restraint  systems;  head  excursion 
requirement  for  rear-facing  convertible 
restraints;  petition  denied,  23037 
High  profile  gas  tank  design  on  motorcycles; 

petition  denied,  1 9740 
Occupant  protection  in  interior  impact;  upper 
interior  head  protection;  small  volume 
automobile  manufacturers;  phase-in 
compliance  time  extension;  petition 
denied,  6591 
Seat  belt  sensors  and  transinitter.  petition 
denied,  9118 
Seat  belt  assembly  aiKhorages,  2%  17 
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systems; 
Vehicle  certificak 
Altered  vehici  es 


be  [lefits  ; 


requirem  :nts 
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31533 
Windshield  defrost 

windshield 

denied.  1 91 1)6 
Vehicles  built  in  tv  o 
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Committee; 


inflatable  restraint 
Its  and  risks;  meeting.  14207 
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certiHcation  labels  contents 
6852 
to  alert  operators  and  public 
is  not  immobilized  and  may 
)perator  exits;  petition  denied. 


ing  and  defogging  and 
viping  and  washing;  petition 
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NOTICES 

Agency  inforn^.atior 
Proposed  collection: 

14303.  177 
Submission  for 
20054.  33 
Fuel  economy 

to  Cangess.  2J 
Global  technical  re 
wheeled  vehicles 
implementatioi 
Agency  priorities 
request;  pub 
Grants  and  coopera  i 
etc.: 
Buckle  Up  America 
Children 

booster  seat 
Crash  outcome 

developmeni 
Impaired  motorc 

innovative 
Seat  belt  use  rate 


program,  automotive;  annual  report 
149 

I  ulations,  1998  agreement  for 
equipment  and  parts; 

and  practices;  comment 

ic  workshop.  563 

ve  agreements;  availability. 
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Campaign.  5854 
programs  to  increase 
uid  seal  belt  use.  35245 

evaluation  systems 
program.  23385 
e  riding  reduction; 
programs.  14784 

innovative  projects  to 
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mcrease, 
Highway  safety 
devices: 
Model  specifications 
list — 
Evidential  brea|h 
Meetings: 
Motor  Vehicle 

Committee, 
Ocular-based 

conference 
Research  and 

13467 
Safety  performan<  e 
program 
Motor  vehicle  defec 
Halas.  Mary;  peti 
Heiskell.  Edgar  F 
31682 
Motor  vehicle  safety 
Nonconforming  v 
Eligibility  for  i 
Importation  eli 
7685,  768'; 
13248.  1 
18961.  1 
25392 
34306 
Motor  vehicle  safety 
petitions,  etc.: 
American  Honda 
American  Transpciiat 
Bridgestone.  Firest  me 
Capacity  of  Texas 
Cosco.  Inc.,  2940! 
Dailey  Body  Co 
Dan  Hill  & 
Dorsey  Trailers, 

64 


jibi 


8-i77 

85  62 

29S37 


34]  D8 


Assoc  ates 


he 


stages: 

Rulemaking 
intent  to  form.  27499 


collection  activities: 
comment  request,  6132, 


review;  comment  request. 


pTo|rams;  breath  alcohol  testing 

and  conforming  products 

devices.  30097 

Sa  Fety  Research  Advisory 
6814 
measures  of  driver  alermess; 

^488 
development  programs.  8636, 


standards;  vehicle  regulatory 
8,  25392 

proceedings;  petitions,  etc.: 
on  denied,  30100 

III;  petition  denied,  27343, 


standards: 
1  hides — 

nponation.  19580.  19581 
ility;  determinations.  7684. 
13244.  13245.  13247. 
18478,  18479,  18960. 
18963,  19212.23896, 
,29938.  29940.29941, 


standards;  exemption 

i  /lotOT  Co..  Inc.,  28025 
ion  Corp.,  28242 
.  Inc..  6937.  29080 
Inc..  11979,24214 
32303 
13843.29732 
.  Inc.,  27353 
2272 


Electric  Vehicles  Intemational  LLC,  17715 

Ford  Motor  Co..  3997,  24215 

General  Motors  Corp.,  7944,  22897,  27032, 

27034,  28864,  34309 
Johnston  Sweeper  Co..  9215,  19214 
Kolcraft  Enterprises,  Inc..  29410 
Mercedes-Benz  U.S.  Intemational.  Inc.,  29733 
Mitsubishi  Motor  Sales  of  America  Inc..  1 650 
Nissan  Motor  Corp.  U.S.A..  3739 
Qvale  Automotive  Group  SrL,  24216 
Red  River  Manufacniring,  Inc.,  10737 
Shelby  American,  Inc.,  6736 
TarasPort  Trailers,  Inc.,  2273,  13844 
Vectrix  Corp.,  20353 
Motor  vehicle  theft  prevention  standards; 

exemption  petitions,  etc.: 
BMW  of  North  America,  Inc.,  33947 
Ford  Motor  Co..  7949 
General  Motors  Corp..  14963.  29736 
Nissan  North  America,  Inc.,  14044 
Passenger  motor  vehicle  theft  data  (1997  CY), 
7945 
Truck  splash  and  spray  reduction;  report  to 

Congress;  comment  request,  24709 

National  Indian  Gaming  Commission 

RULES 

Indian  Gaming  Regulatory  Act: 


Minimum  internal  control  standards. 
Correction.  4966 


590 


PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 
Gaming  facilities  operated  on  Indian  lands; 
construction  and  maintenance  to  protect 
environment  and  public  health  and  safety, 
22588 

Semi-annual  agenda,  22374 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Class  III  tribal  gaming  ordinances:  approval. 

4722,  14273 
Fee  rates.  10165,  12404,  19831 

National  Institute  for  Literacy 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13609 


comment  request. 


Submission  for  0MB  review; 
29074.31320 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Literacy  Leader  Fellowship  Program.  1 3449 
Meetings: 
Advisory  Board,  198,  28529 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Classification  of  Women  Offenders  project, 

33322 
Gender-Specific  Responses:  Research,  Practice 

and  Guiding  Principles,  17014 
Management  information  systems  to  support 

prison  classification;  development  project, 

32893 
Staff  sexual  misconduct;  training  video 

development,  34269 
Washington  StatfcLocal  Planning  for 

Correctional  Population  Management 

project,  10023 
Meetings: 
Advisoi>  Board.  2236.  23686 


National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Corrections  and  Law  Enforcement  Family 
Support  Research.  Evaluation, 
Development,  and  Demonstration  Projects, 
12182 
Domestic  violence  cases;  evaluation  of  multi- 
site  demonstration  for  enhanced  judicial 
oversight.  31317 
Evaluation  of  Domestic  Violence  Victims'  Civil 

Legal  Assistance  Program,  28525 
Examination  of  Privatization  in  Federal  Bureau 

of  Prisons,  28525 
Safe  school  technologies,  24187 
Sentencing  and  corrections,  research  and 

evaluation,  16482 
Video  sensing  and  processing  technologies, 

24188 
Violence  against  women — 
Arrest  policies  for  domestic  violence; 
researcher-practioner  parmerships; 
evaluation.  2701 1 
Basic  research.  2701 1 
National  impact  evaluation  of  victim  service 

programs,  27012 
Policies,  procedures,  and  programs; 

evaluation,  19200 
Violence  against  Indian  women;  research, 
31318 
Meetings: 
Future  of  DNA  Evidence  National  Commission, 

5077.  18449.31876 
Methamphetamine  Interagency  Task  Force. 
8861 

National  Institute  of  Standards  and 
Technologj' 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10275, 
12288.28159.31825 
Committees;  establishment,  renewal,  termination, 
etc.: 
Advanced  Technology  Program  Federal 
Advisory  Committee,  33049 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  Alliance  for  Math,  Science  and 
Technology  Literacy  pilot  program; 
establishment,  29265 
Professional  Research  Experience  Program, 
24588 
Information  processing  standards.  Federal: 
Data  encryption  standard;  algorithm 
specifications.  2625 
Inventions.  Government-owned;  availability  for 

licensing,  1794.  4639.  23605.  28452 
Meetings- 
Advanced  Technology  Visiting  Committee, 

8322 
Computer  System  Security  and  Privacy 

Advisory  Board,  8547.  28453 
Malcolm  Baldrige  National  Quality  Awards — 
Board  of  Overseers,  25478 
Panel  of  Judges,  25478  ' 
Manufacturing  Extension  Partnership  National 

Advisory  Board,  1794,  8322 
U.S.-European  Commission  Mutual  Recognition 
Agreement;  Medical  Devices  Annex 
conformity  assessment  bodies;  public 
workshop.  13053 
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EMC/Telecom  Annexes  confoimity 

assessment  bodies;  public  workshops, 
13543 
Medical  Devices  Annex  confonnity 

assessment  bodies:  public  workshop. 
10449 
Visiting  Committee  on  Advanced  Technology. 

26944 
Weights  and  Measures  National  Conference, 
2628,  34635 
National  Fire  Codes: 
Fire  safety  standards,  7857 
Technical  committee  reports.  7858 
National  voluntary  laboratory  accreditation 
program: 
Information  technology  security  testing 
laboratories  accreditation,  7859 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Four  Seasons  Solar  Products  Corp.,  25025 
Voluntary  product  standards: 
American  Lumber  Standard  Committee — 
American  softwood,  4844 

National  Institutes  of  Health 

PROPOSED  RULES 

Fellowships,  internships,  training: 
National  Research  Service  Awards.  35119 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  519, 
3305,  3955,  6666,  15367,  18918,  25360, 
28001,28827 
Submission  for  0MB  review;  comment  request. 
17187,  20313,  27585,  29326,  32240, 
32241,33101,34817 
Clinical  Trial  Agreements: 
Liver  disease  in  patients  with  chronic  Hepatitis 
C  Virus  (HCV)  infection;  practical,  safe 
and  effective  means  of  prevention; 
multicenter  clinical  trial.  31600 
Committees;  establishment,  renewal,  termination, 
etc.: 
Cancer  Advisory  Panel  for  Complementary  and 

Alternative  Medicine,  10665 
National  Institute  of  Allergy  and  Infectious 
Diseases — 
Chronic  Fatigue  Syndrome  Coordinating 
Committee,  17400 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Library  of  cDNA  clones  derived  from  mouse 

stem  cells.  17188 
National  Cancer  Institute — 
Anti-CD30  monoclonal  antibody 

development,  32242 
Immunosuppressive  factor(s)  released  from 
himtan  glioblastoma  cells  in  culture; 
research,  purification,  and  further 
development,  25050 
Improved  cytologic  sampler  for  early 

detection  of  esophageal  cancer,  scientific 
and  commercial  development,  19184 
Multidrug  resistant  HIV-infected  population; 
new  treatments  and  diagnostic  methods; 
,    joint  evaluation  and  development  of 
inhibitors,  15979 
Software  applications  for  enterprise  and 
individuals;  research  and  development. 
19183 
Software  for  managing  distributed 

knowledgebases  consisting  of  large 
numbers  of  objects  of  diverse  categories; 
lesearch  and  development,  33101 
National  Institute  of  Allergy  and  Infectious 
Diseases — 


Respiratory  syncytial  virus  and  parainfluenza 
virus  in  children;  drug  and  method  for 
therapeutic  treatment,  33102 
National  Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases — 
Weight  loss;  health  outcomes;  study,  30341 
Toxicological  cDNA  microarrays;  technology 
and  application  testing  development.  6667 
Inventions,  Government-owned;  availability  for 
licensing.  903.  3528,  4884,  4885,  6668,  6669, 
7900,  9336,  9337,  9338,  9339,  9341,  9342, 
10665,  10667,  12814.  12815.  12816.  14000. 
17400.  24165,  25052,  30342.  30343.  30344. 
30345,  33103 
Meetings: 
Advisory  Committee  to  Director,  1 5980,  25893 
AIDS  Research  Office  Advisory  Council,  17192 
Clinical  Center,  25053 
Director's  Council  of  Public  Representatives, 

17189 
Fogany  International  Center  Advisory  Board, 

3956,  24165 
Hematopoietic  cell  transplant  network,  14001 
National  Cancer  Instinjte,  521,  522,  3530,  4454, 
4455,  7199,  7901,  8581,  9162,  9343, 
10308,  10667,  11923,  11924,  12817, 
13222,  14002,  14253,  16475,  17190, 
18036,  19792,  23088,  23341,  24409, 
25053,  25893,  26992,  26993.  27585. 

30043,  30044,  30347,  30528,  32243, 
33104,  33105,  33887,  34818,  34819 

National  Center  for  Complementary  and 
Alternative  Medicine,  32244,  33105 

National  Center  for  Research  Resources,  1 1024, 
14002,  14253,  17191,  18432,  18433, 
24410,  25054,  27586,  32244.  34819 

National  Eye  Institute,  522,  14003,  27586, 
28827,  29327 

National  Heart,  Lung,  and  Blood  Institute,  5304, 
6670,  8391,  8581,  9162,  10008,  10308, 
11024,  15369,  18036,  19793,20314, 
22626,  23088,  24410,  26993,  28002, 

30044,  30045,  30528,  30529,  32244,  33105 
National  Human  Genome  Research  Institute, 

2654,  7200,  7901,  10308.  24410,  28828 

National  Institute  of  Allergy  and  Infectious 
Diseases,  2655  ,  2655,  3530.  4456.  7201, 
7202,  7203,  7901,  7902,  9344,  10310, 
11925,  14255,  14739,  18037,  18038, 
18626,  19186,  20315,  23341,  23342, 
23660,  23661,  24412,  25055,  25896. 
27588,  28004,  28828,  29329,  30045, 
33106,34821 

National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases,  5305, 
8583,  12174.  12818,  17191,  23659.  25361, 
25895,27587,  33107,33888 

National  Institute  of  Child  Health  and  Human 
Development,  905,  1816,  6671,  10668, 
12173,  12175,  12817,  14738,  16476, 
19185,  19186,  19187.  24166.  28003, 
28004,30044,  30045,32511 

National  Institute  of  Dental  and  Craniofacial 
Research,  41 19,  5306,  7901,  7902,  9163, 
12818,  14739,  23660,  27587.  27588, 

30045,  33887 

National  Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  3958,  4457,  4886,  4887, 
7201,8581,  11015,  11024,  12817,  14004. 
14740.  15982,  18037,  18038,23341, 
23659,  24412,  25894,  27587,  27589, 
32510,33887 

National  Institute  of  Environmental  Health 
Sciences,  1817,  2655,  5305,  6110,  6672, 
8392,9163,  14003,  14738,  14739,  15370. 
18433,  23089,  2441 1,  26994,  28003, 
29329,  32509.  34819 


National  Institute  of  General  Medical  Sciences. 
905.  5307.  7200.  8582.  1031 1.  10667, 

10668,  10669,  14255,  15983,  18626, 
25054,  25055,  25895.  28828.  34820 

National  Instimte  of  Mental  Health.  3531.  3532, 
5307,  6671,  7902.  10008,  10308,  10309, 
12174.  12342.  12819,  14003,  15776, 
15982,  18625,  18627,  18919,  19187, 
20314,  2441 1,  29330,  30529,  31282, 

32245,  33107,  34820 

National  Institute  of  Neurological  Disorders  and 

Stroke.  904.  3957.  4456.  6110.  7902,  9162. 

9344,  10668,  11925,  13223,  14254,  18433, 

19188,  19545,  23343,  24410.  24411. 

30348.  33106 
National  Institute  of  Nursing  Research.  6672, 

8393,  13223.  15370,  18919,  25896,  26994 
National  Instinite  on  Aging,  2654,  5304.  5305. 

7903.  10669.  14737.  17191.  19187.  19545. 

24667,  25055,  25894,  27587,  27589, 

28002,  28003,  29329,  32509,  32510 
National  Institute  on  Alcohol  Abuse  and 

Alcoholism,  10309.  10310.  10669.  14740. 

18626.  23089.  24667.  25896.  27586.  31283 
National  Institute  on  Deafness  and  Other 

Communication  Disorders,  2654,  3306, 

4888.  8392,  13223.  14255.  20316.  23088, 

34820 
National  Instinite  on  Drug  Abuse.  3530.  3956, 

5306.  61 10.  9164.  1 1924.  14004.  20315. 

23342.  29328.  30046,  32245,  32246, 

33888,  33889 
National  Library  of  Medicine.  1817.  5307. 

8583.  13224.  14005.  14255.  15776,  28004, 

29330,33107,  33108,34821 
Peer  Review  Oversight  Group,  25897 
Recombinant  DNA  Advisory  Committee,  1818, 

7964.29051 
Scientific  Counselors  Boards,  chairpersons. 

28829 
Scientific  Review  Center  special  emphasis 

panels.  520.  2656.  3306,  4457,  5303,  6109. 

7203,  7904,  8393,  9164,  9345,  10306, 

10669,  11926,  11927,  12819.  13210. 
14005,  14256,  15368,  15980,  15981, 
16476,  18038.  18920,  18921,  19546, 
20316,  23090,  23343,  24166.  25053, 
26992,  27589,  28829,  30046,  30529, 

32246,  32249,  32511,  33108,  33889,  34821 
Warren  Grant  Magnuson  Clinical  Center  Board 

of  Governors,  1818,  10009.  14257 
Warren  Grant  Magnuson  Clinical  Center 

Scientific  Counselors  Board.  26994 
Women's  health  research;  biologic  &  molecular 

mechanisms  for  sex  differences  in 

pharmacokinetics,  pharmacodynamics,  and 

pharmacogenetics,  17192 
Women's  Health  Research  Advisory  Committee. 

17192 
Organization,  functions,  and  authority  delegations: 
Clinical  Center.  Office  of  Associate  Director  for 

Radiologic  and  Imaging  Sciences.  7205 
Communications  and  Public  Liaison  Office  et 

al..  8583 
Disease  Prevention  Office.  24167 
Information  Technology  Center.  15370 
National  Center  for  Complementary  and 

Alteniative  Medicine.  6672.  6673 
Patent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 
AlbaPharm,  Inc..  30348.  30349 
American  Home  Products  Corp..  10671 
Genaissance  Pharmaceuticals,  Inc.,  8584 
Gi  lead  Sciences,  17193 
Ventana  Medical  Systems,  Inc.,  3532 
Vital  Signs,  Inc.,  3958 
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Recombinant  DNA 


molecules  research: 


Actions  under  gu  delines.  25361 
Proposed.  796- 
Reports  and  guidance  documents;  availability,  etc.: 
Biomedical  research  resources;  principles  and 
guidelines  f(^  research  grant  and  contract 
recipients.  2^205 

Electric  and  magieiic  fields  research  and  public 
information  jlissemination  program,  34261 

i 

National  Labor  Relations  Board 


NOTICES 

Meetings;  Sunshine 
Pnvacy  Act 

Systems  of  recon^ 
Senior  Executive 

Performance  Rev 


Act.  8144.  II9S4 


Sey 


23362.  33139 
ice: 
tw  Boards;  membership,  7913 


National  Mediation  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  coilecticn;  comment  request,  15182 

National  Ocean  ic  and  Atmospheric 
Administration 

RULES 

Atlantic  tuna  fisherii  s: 
Bluefin  tuna,  272(7 
Endangered  and  threatened  species: 
Critical  habitat  de;  ignation — 
Central  Califom  ia  Coast  and  Southern 

Oregon/No  rthem  California  Coasts  coho 
salmon.  2'tp49 


Marine  and  anadrdmous  species — 


West  coast  chin  x)k  salmon.  1 4308 

West  coast  steel  liead  in  Washington  and 
Oregon.  14  517 

Regulations  conso  idation,  1 4052 
Sea  turtle  conservj  tion;  shrimp  trawling 
requirements-  - 

Turtle  excluder  Jevices.  25460.  27206. 
28761.298)5 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 


66 


Washington  and  Oregon, 


Chum  salmon  ii 
14508 

Ozette  Lake  soc  ^eye  salmon,  1 4528 


Atka  mackerel,  3446,  5198,  10398,  12093, 

16362,  17126 
Bering  Sea  and  Aleutian  Islands  groundfish, 

50,  427,  4602,  5720,  8269,  10952, 
12103,  12265,23244,27208 
Catcher  vessel;  definition;  CFR  correction, 

3453 
Community  development  quota  program. 

1539 
Crab  and  scallop  fisheries;  overfishing, 

maximum  sustainable  yield,  and 

optimum  yield,  1 1 390 
Deep-water  species,  14840,  22815 
Eastern  Bering  Sea  C.  bairdi  stock: 

overfishing,  15308 
Essential  fish  habitat,  20216 
Fishery  cooperatives,  13723 
Gulf  of  Alaska  groundfish,  46,  428,  10952, 

12094,  12767,22814,27476 
Gulf  of  Alaska  shallow-water  species;  direct 

fishing  prohibition  by  vessels  using  trawl 

gear,  16654 
Pacific  cod.  9937,  12768,  13122,  16362, 

18373,  19069,  19507,  25216,  30927. 

31151 
Pacific  halibut  and  red  king  crab,  29809 
Pacific  halibut  and  sablefish,  24960 
Pollock,  4790,  5198,  7557,  7815,  8529,  8731, 

9937,  10398.  12093.  30926,  31733, 

32207,  33425 
Pollock;  Steller  sea  lion  protection  measures. 

3437.  7814,9375 
Pollock  and  Pacific  cod,  3653,  3658 
Pollock  catcher/processors;  observer  and 

inscason  management  requirements, 

3435 
Rock  sole/fiathead  sole/other  flatfish,  10397 
Sablefish,  131 21 

Shallow-water  species,  14155,  35080 
Steller  sea  lion  critical  habitat;  trawling,  8013 
Vessel  moratorium  program,  365 1 
Western  Alaska  community  development 

quota  program,  3877,  20210,  34743 
American  lobster — 
Vessels  issued  limited  access  Federal  fishery 

permits;  regulatory  consistency  in  permit 

provisions,  8263 
Atlantic  coastal  fisheries — 

Atlantic  sturgeon,  9449,  19069 
Atlantic  highly  migratory  species — 
Atlantic  bluefm  tuna,  29806,  31992 
Bluefm  tuna  catch  repotting,  34138 
Large  coastal  shark,  30248 
Regulations  consolidation,  29090 
Atlantic  shark,  1 41 54 
Atlantic  swordfish,  4055,  12903 
Caribbean.  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  3650,  5195, 

7556,  13120,  13528 
Gulf  of  Mexico  essential  fish  habitat 

designation.  13363 
Gulf  of  Mexico  reef  fish.  33800 
Red  snapper.  23026,  30445 
South  Atlantic  snapper-grouper.  3624 
Magnuson-Stevens  Act  provisions — 
Fisheries  and  gear  list  and  notification 

guidelines,  4030 
Pacific  Coast  groundfish  fishery  specifications 

and  management  measures,  etc.,  1316. 

5093,6943,9932 
Regional  fishery  management  councils: 

members  nomination  and  appointment, 

4599 
Northeastern  United  Sutes  fisheries — 


Atlantic  mackerel,  squid,  and  butterfish.  1 139. 

34139 
Atlantic  sea  scallop,  14835,  31 144 
Atlantic  surf  clam  and  ocean  quahog,  427 
Black  sea  bass,  32824 
Monkfish,  32825 
Northeast  multispecies,  2601,  4059,  15704, 

24066.  28937 
Northeast  multispecies,  Atlantic  sea  scallop, 

and  Atlantic  salmon,  19503 
Scup,  16361,  33424 
Summer  flounder,  16361 
Summer  flounder,  scup,  and  black  sea  bass, 

2600,5196,9088,  18582 
Vessels  issued  limited  access  Federal  fishery 
permits;  regulatory  consistency  in  permit 
provisions,  8263 
Pacific  halibut,  26890 
West  Coast  States  and  Western  Pacific 
fisheries — 
Pacific  Coast  groundfish;  compensation  for 

collecting  resource  information,  45 
Pacific  Coast  groundfish;  exempted  fishing 

permits  renewed,  15307 
Pacific  Coast  groundfish;  limited  entry 

permits;  CFR  correction.  33026 
Pacific  Coast  groundfish;  tribal  and  nontribal 

allocations,  27928,  31895 
Pacific  Coast  groundfish;  trip  limit 

adjustments,  16862,  24062 
Pacific  whiting,  29808 
Pelagic,  crustacean,  bottomfish  and  seamount 

groundfish.  and  precious  corals,  19067 
West  Coast  salmon.  17125,  24078.  26328 
Western  Pacific  bottomfish,  22810 
Western  Pacific  crustacean,  1 2092 
International  fisheries  regulations: 

High  Seas  Fishing  Compliance  Act;  vessel 
identification  and  reporting  requirements. 
13 
Pacific  halibut — 
Catch  sharing  plan,  13519 
Marine  mammals: 
Beluga  whales  harvested  in  Cook  Inlet,  AK; 
marking  and  reporting  by  Alaskan  Natives, 
27925 
Commercial  fishing  authorizations — 
Atlantic  large  whale  take  reduction  plan. 

7529,  17292 
Fisheries  categorized  according  to  frequency 
of  incidental  takes;  1999  list  and  update 
of  regulations,  9067 
Pacific  offshore  cetacean  take  reduction  plan; 
placement  of  acoustic  deterrent  devices 
in  nets  of  California/Oregon  drift  gillnet 
fishery,  3431 
Incidental  taking — 
Naval  activities;  USS  Seawolf  submarine 

shock  testing;  correction,  28121 
Seabrook  Station,  NH;  power  plant 

operations;  seals.  281 14 
Vandenberg  Air  Force  Base,  CA;  missile  and 
rocket  launches,  aircraft  flight  test 
operations,  and  helicopter  operations, 
9925 
Tuna,  Atlantic  bluefin  fisheries,  10576,  30925 
Whaling  provisions:  aboriginal  subsistence 

whaling  quotas  and  other  limitations,  28413 
Correction,  31037 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Caribbean,  Gulf  of  Mexico,  aixl  South  Atlantic 
fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  29622 
Critical  habitat  designation — 
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Oregon  coast  coho  salmon,  24998 
Puget  Sound  marine  fishes,  33037 
West  Coast  steelhead,  S740,  20248 
Designated  critical  habitats — 
Snake  River  spring/summer  chinook  salmon, 
29618 
Findings  on  petitions,  etc. — 
Barndoor  skate,  33040 
Capron  shoal  bryozoans,  28965 
Coho  salmon;  Siskiyou  County,  CA,  16396 
Gulf  of  Maine/Bay  of  Fundy  harbor  porpoise; 

withdrawn,  465 
Marine  and  anadromous  species — 

West  coast  chinook  salmon,  1 4329 
Southwestern  Washington/Columbia  River  and 
Umpqua  River  coastal  cutthroat  trout  in 
Washington  and  Oregon,  16397 
Summer  steelhead  trout,  26355 
Fisheries  assistance  programs;  fishing  capacity 

reduction  program,  6854 
Fishery  conservation  and  management 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Fishing  participation  credit,  2870 
License  limitation  program,  191 13 
Recordkeeping  and  reporting  requirements; 

revisions,  5868 
Western  Alaska  community  development 
quota  program,  6025 
Atlantic  coastal  fisheries  cooperative 
management — 
American  lobster,  2708,  65% 
Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna,  9298,  29984 
Regulations  consolidation,  3154,  10438 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Essential  fish  habitat.  10612 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  27750, 
27951 
Gulf  of  Mexico  Fishery  Management 

Council;  hearings,  31536 
Gulf  of  Mexico  reef  fish,  2620,  1061 3, 

18395,  34756 
Gulf  of  Mexico  shrimp.  23039 
Puerto  Rico  aitd  Virgin  Islands  coral  reef 

resources,  33041 
South  Atlantic  Region:  fishery  management 

plans,  27952 
South  Atlantic  Region:  Sustainable  Fisheries 
Act  provisions:  compliance,  8052 
Magnuson-Stcvens  Act  provisions — 
Domestic  fisheries;  experimental  fishing 

permits,  30956 
Foreign  fishiog;  transshipment  permits.  16414 
Gulf  of  Maine  separator  ffawl  whiting  fishery 
and  proposed  supplemental  gear.  18394 
Limited  access  permits:  central  registry 
system;  meeting.  12925 
Northeastern  United  States  fisheries — 
AUantic  bluefish.  23260 
Atlantic  salmon.  5754 
Atlantic  sea  scallops;  experimental  fishing 

permits.  191 1 1 
New  England  Fishery  Management  Council; 

meetings.  2466.  6595,  15334 
Northeast  multispecies,  etc..  471.  823,  3480, 
7601,  8788,  13392,  13952,  14846, 
19111,27749,29257,34758 
Sea  scallop  management,  1 1 43 1 
Spiny  dogfish.  34759 
Summer  flounder,  scup,  and  black  sea  bass. 

etc..  4065.  16891.  23256.  32021 
Tilefish,  16417 
West  Coast  States  and  Western  Pacific 
fisheries — 


Bottomfish  and  seamount  groundfish.  823 
Northern  anchovy,  12279,  28143 
Pacific  Coast  groundfish,  1341,  6597 
Pacific  Fishery  Management  Council: 

hearings,  2467 
West  coast  salmon,  4065,  10439.  1421 1 
Western  Pacific  crustacean,  29834 
Western  Pacific  Region  Coral  Reef 

Ecosystem;  environmental  statement, 
32210 
International  fisheries  regulations: 
Pacific  halibut — 
Catch  sharing  plan,  6869 
Sitka  Sound;  local  area  management  plan, 
22826 
Pacific  tuna:  conservation  and  management 
measures,  9296 
Marine  mammals: 
Commercial  fishing  authorizations — 
Tuna  purse  seine  vessels  in  eastern  tropical 
Pacific  Ocean,  31806 
Incidental  taking — 
BP  Exploration;  Beaufort  Sea;  offshore  oil 
and  gas  platform  construction  and 
operation,  9965 
Meetings: 
New  England  Fishery  Management  CoutkII, 
25472 
Ocean  and  coastal  resource  management 
Channel  Islands  National  Marine  Sanctuary, 
CA;  review  of  management  plan/ 
regulations,  intent  to  prepare  environmental 
impact  sutement,  and  scoping  meetings, 
31528 
Marine  sanctuaries — 
Gulf  of  Farallones  National  Marine 
Sanctuary,  CA:  motorized  personal 
watercraft  operation,  19945,  27484, 
30929,35102 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  479, 
10995,  13777,  25872.  27517.  28159. 
28799.  34215 
Submission  for  OMB  review;  comment  request, 
19134.  19135.  24371.  28991.  32847 
Clean  Water  Act  aixl  Endangered  Species  Act 
Enhanced  coordination:  memorandum  of 
agreement.  2742 
Coastal  zone  management  [programs  and  esmarine 
sanctuaries: 
Apalachicola  National  Estuarine  Research 

Reserve.  FL.  19978 
Consistency  appeals — 

Taylor.  Jessie  W..  3684 
Jacques  Cousteau  National  Estuarine  Research 
Reserve,  Mullica  River  and  Great  Bay,  NJ; 
Kachemak  Bay  National  Estuarine 
Research  Reserve,  AK;  designations,  19979 
Sapelo  Island  National  Estuarine  Research 

Reserve,  GA:  management  plan,  31541 
Stafe  programs — 
Evaluation  findings  availability,  17624 
Intent  to  evaluate  performance,  23823 
Weeks  Bay  National  Estuarine  Research 
Reserve,  AL;  management  plan,  31541 
Endangered  and  threatened  species: 
Candidate  conservation  agreements  with 

assurances,  32726 
Candidate  species  list  revision;  information 

request,  2629.  33466 
Cook  Inlet  beluga  whales;  sutus  review. 

17347 
Gulf  of  Maine/Bay  of  Fundy  harbor  porpoise, 

480 
Incidental  take  permits — 


Washington  State:  Canada  lynx  and  Puget 
Sound/Coastal  bull  trout,  etc.,  34216 
Safe  harbor  policy,  32717 
Environmental  statements:  availability,  etc.: 
Headwaters  Forest  and  Elk  Head  Springs  Forest, 
CA;  Headwaters  Forest  acquisition,  habitat 
conservation  plan,  and  sustained  yield  plan. 
3483 
Incidental  take  permits — 
Central  Cascades.  King,  and  Kittitas 

Counties.  WA,  27236 
King  County,  WA;  northern  spotted  owl,  etc., 

480 
Whatcom  and  Skagit  Counties,  WA;  northern 
spotted  owl,  etc.,  5775 
Whale  watching  vessels;  operational  guidelines, 
29270 
Environmental  statements:  notice  of  intent 
Incidental  take  permits — 
King  County,  WA:  northern  spotted  owl,  etc., 

6632 
Mid-Columbia  River,  WA;  Upper  Columbia 
spring  Chinook  salmon  and  steelhead, 
861 
Thurston  County  et  al.,  WA;  marbled 
murrelet  and  bald  eagle.  6325 
Fishery  conservation  aitd  management 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  and  Bering  Sea  groundfish, 
25478 
Caribbean,  Gulf,  and  South  Adantic  fisheries — 
Dolphin  and  wahoo,  33468 
Essential  fish  habitat,  14884 
Grant  and  cooperative  agreement  awards: 
University  of  Virginia — 
Probabilistic  Hydrometeorological  Forecast 
System.  11838 
Grants  and  cooperative  agreements:  availability, 
etc.: 
American  Meteorological  Society's  Industry  / 
Government  Scholarship,  and  Fellowship 
Program.  25025 
Collaborative  ScieiKe,  Technology,  and  Applied 

Research  Program,  31 188 
Ecology  and  Oceaiwgraphy  of  Harmful  Algal 

Blooms  Project,  16930 
Fishing  industry  research  and  development 
projects — 
Saltonstall-Kennedy  Program,  33050 
Global  Ocean  Ecosystems  Dynamics  Project, 

11839 
Halibut  and  sablefish  fisheries  quota-share  loan 

program,  25289 
Marine  Fisheries  Initiative:  Northeastern  Coastal 

States.  20262 
National  Sea  Grant  College  Program — 
Aquatic  nuisance  species  research  and 

outreach  and  ballast  water  treatment  and 
management  methods,  10623 
Dean  John  A.  Knauss  Marine  Policy 

Fellowship.  10628 
Industry  Fellowship  Program.  10636 
National  Oyster  Disease  Research  Program 
and  Gulf  Oyster  Industry  Program, 
10630 
Technology  transfer  and  development 
*    program.  10640 
Northeast  multispecies  fishery  failure:  disaster 
assistance,  31542 
Marine  mammals: 
Incidental  taking:  authorization  letters,  etc. — 
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NOAA 

30th  Space  \  Zing,  U.S.  Air  Force;  explosve 

testing:  seals  and  sea  lions.  171 4S 
Beaufort  Seat  offshore  oil  and  gas  activities, 

17347  j 
BP  Exploratf>n  (Alaska).  AK;  offshore  oil 

platfomi  construction.  1 3778 
BP  Exploratibn  (Alaska),  AK:  ringed  seals; 

on-ice  seismic  activities.  14431 
California  Ttbnsportation  Department,  San 
Francisqo  Bay,  CA;  Richnx>nd-San 
Rafael  fridge;  seismic  retrofit 
construdtion;  Pacific  harbor  seals,  etc., 
7627 
Gulf  of  Mex|:o;  oil  and  gas  stnicture  removal 
activitiei:  bottJenose  and  spotted 
dolphins,  23605 
Italy  as  large-scale  high  seas  driftnet  nation, 

34217 
La  Jolla  Children's  Pool,  CA;  Pacific  harbor 

seals;  withdrawn,  8S48.  22834 
Newfield  Ex|loration  Co.  et  al.,  TX;  oil  and 
gas  structure  removal  activities: 
bonleno^  and  spotted  dolphins.  31 192 
Seismic  haza^  investigation  in  southern 

California,  31548 
U.S.  Geological  Survey:  southern  California 
offshore  marine  seismic-reflection  data 
collection.  10644 
Western  geophysical/Western  Atlas 
International.  TX;  offshore  seismic 
activities,  28992 
International  Dblphin  Conservation  Program 
Act—        ] 
Survey  of  dobhins  in  eastern  tropical  Pacific 
Ocean:  initial  research  results; 
availability.  15346 
Tuna  purse  s4ine  vessels  in  Eastern  Tropical 
Pacific  (^ean;  taking  incidental  to 
commercial  fishing  operations,  24590 
Spain;  yellowfin  tuna  imports;  affirmative 

finding.  1602 
Stock  assessmeiii  reports  and  guidelines; 
availability!  8323 
Meetings: 

Atlantic  Highly  Migratory  Species  and  Billfish 

Advisory  Pknels.  28997 
Atlantic  tioia  fis  leries;  hearings,  etc.,  3486, 

6879,  8547 
Caribbean  Fishc  y  Management  Council,  7629, 

8065,  2283  > 
Gulf  of  Mexico  Fishery  Management  Council, 
7630.  13001,  16422,  17624,  20265,  29838, 
29839,34710 
International  Co  nmission  for  Conservation  of 
Atlantic  Tuias,  U.S.  Section  Advisory 
Committee,,  8330,  30321 
International  Wljaling  Commission,  4639,  12288 
Marine  Fisheries  Advisory  Committee,  7169 
Mid-Atlafltic  Fis  hery  Management  Council, 
2886.8547   11443.  16422,  17348,  19515. 
25026,279)7.28160.33269 
Modernization  Transition  Committee,  1 1443, 

28799 
New  England  Fi  ihery  Management  Council, 
3487,  4073  6048,  8330,  1 1443,  1 1846, 
13003.  142  5.  18402,  19339,22835. 
22836,292'!.  34781 
North  Pacific  Fii  hery  Management  Council. 

2630,  1670'.  16937.  25026.  27967,  28800 
Pacific  Fishery  I  Management  Council,  1 795, 
4074,  4398,  6880.  8066,  9128.  9319. 
13970,  195  5.  23606.  25872,  26737, 
26738,  277: 17,  29272,  33269,  33826 
Science  Advisor  i  Board,  1 1 80,  32847 
Sea  C}rant  Reviciv  Panel,  30321 
South  Atlantic  F  ishery  Management  CouiKil, 
1795.  2887  7631.  14431,  19339,  22836. 
28160 
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Washington;  Plum  Creek  Timber  Co.;  land 
exchange  and  habitat  conservation  plan. 
482 

Western  Pacific  Fishery  Management  Council, 
6049,  8067,  9476,  13971,  13972.  16708, 
18003,  19748,  22836.  23606,  28998. 
34781.34782 
National  Weather  Service;  modernization  and 
restructuring: 

Consolidation,  automation,  and  closure 
certifications,  14703 
Ocean  and  coastal  resourse  management: 

Marine  sanctuaries — 
Florida  Keys  National  Marine  Sanctuary,  n.; 
coral  reef  restoration  activities,  35127 
Permits; 

Endangered  and  threatened  species,  148,  5030, 
5640,  6880,  8331,  1 1444,  14431,  14432, 
16937,  19515,  20266,  23281,  25873, 
29839,  33827 

Exempted  fishing.  9319,  29994,  30488 

Experimenul  fishing,  14885 

Foreign  fishing,  10123 

Marine  mammals,  483.  862,  1 180,  1602,  2472, 
2631,  3932,  6326,  6632,  7861,  10276, 
10649,  13004.  13406,  13780,  14435, 
14886,  17146,  19135,  20268,  23607, 
23608,  24371,  24592.  25294,  25875, 
28800.  29626,  30964,  31 193,  32213, 
32848,  33056,  33270,  33470,  33829 
Recreational  fishing:  angling  ethics  code,  8067 
Reports  and  guidance  documents;  availability,  etc.: 

Alaska,  Atlantic,  and  Pacific  marine  mammal 
stock  assessment  reports,  29000 

Endangered  Spiecies  Consultation  Handbook: 
consultation  and  conference  activiites 
procedures,  31285 

Habitat  conservation  planning  and  incidental 
take  permitting  process;  handbook 
addendum,  11485 

Salmonids  and  West  Coast  ecosystems;  impacts 
of  pinnipeds;  report  to  Congress,  998 1 

National  Park  Service 

RULES 

Historic  preservation  program  procedures;  State, 

Tribal,  and  local  govemments,  1 1 736 
National  Natural  Landmarks  Program;  revision, 

25708 
Special  regulations: 
Kaloko-Honokohau  National  Historical  Park, 
HI:  public  nudity  prohibition,  19480 

PROPOSED  RULES 

Concession  contracts;  solicitation,  award,  and 

administration,  35516 
National  Park  System: 

Aircraft  overflights:  impact  on  NPS  units, 

17293 
Glacier  Bay  National  Park.  AK;  commercial 
fishing  activities.  1573 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3710, 
4700.  13232.  14264 
Bicentennial  Anniversary  of  Lewis  and  Clark 
Expedition.  2003-2006;  conunemoration: 
Official  insignia  designation.  1 8049 
Boundary  establishment,  descriptions,  etc.: 
Cabrillo  National  Monument,  CA,  13232 
Cuyahoga  Valley  National  Recreation  Area, 

OH,  3710 
Grand  Canyon  National  Park.  AZ.  3544 
Katmai  National  Park  and  Preserve,  AK.  1 1946 
Point  Reyes  National  Seashore.  CA.  18048 
Saint  Croix  National  Scenic  Riverway,  WI. 
31017 


Concession  contract  negotiations: 

Wrangell-St.  Elias  National  Preserve,  27293 
Corps  of  Discovery  II  medal  establishment; 

commemoration  of  Bicentennial  Anniversary 
of  Lewis  and  Clark  Expedition,  32520 
Environmental  statements;  availability,  etc.: 
Air  Force  Memorial.  Arlington,  VA;  prelimiiutfy 

design  and  park  improvements,  5073,  9526 
Big  Cypress  National  Preserve.  FL;  commercial 

airboat  tours  operation,  24170 
Big  Thicket  National  Preserve,  TX;  Cobra 

Exploration  Co.  3-D  seismic  survey. 

19193.  22674 
Biscayne  National  Park.  FL;  soundscape 

management  plan  development,  28(X)7 
Booker  T.  Washington  National  Monument, 

VA.  34822 
Colonial  National  Historical  Park,  VA; 

meetings.  4891 
Death  Valley  National  Park,  CA  and  NV; 

Timbisha  Shoshone  Tribal  Homeland, 

19193 
Delaware  Water  Gap  National  Recreation  Area, 

PA,  33501 
Fort  Stanwix  National  Monument,  NY,  28007 
George  Washington  Memorial  Parkway, 

Arlington  County  and  Alexandria,  VA; 

land  exchange.  30537 
Gettysburg  National  Military  Park,  PA.  33906 
Glen  Canyon  National  Recreation  Area,  AZ  and 

UT,  9526 
Homestead  National  Monument  of  America, 

NE,  28509 
Isle  Royale  National  Park,  MI,  13814,  30537 
Little  River  Canyon  National  Preserve.  AL. 

4891.22640 
Little  Rock  Central  High  School  National 

Historic  Site,  AR.  20019 
Lyndon  B.  Johnson  National  Historic  Park,  TX, 

25903 
Marsh-Billings-Rockefeller  National  Historical 

Park,  VT.  33502 
New  Orleans  Jazz  National  Historical  Park,  LA, 

30540 
Oregon  Caves  National  Monument.  OR;  general 

management  plan,  9168 
Padre  Island  National  Seashore,  TX;  oil  and 

gas  management  plan,  9167 
Place  de  France,  New  Orleans,  LA;  relocation 

of  Jeanne  d'Arc  statue  and  two  broiue 

cannons  to  French  (Quarter,  23354 
Point  Reyes  National  Seashore.  CA,  28008 
Rock  Creek  Park.  Washington,  DC;  wireless 

telecommunications  facilities,  1 1038 
Sequoia  and  Kings  Canyon  National  Parks,  CA; 

fire  management  plan,  9168 
Stones  River  National  Battlefield,  TN.  8399 
Yosemite  National  Park.  CA:  Merced  Wild  and 

Scenic  River  management  plan,  31605 
Environmental  statements;  notice  of  intent: 
Arkansas  Post  National  Memorial,  AR,  35180 
Big  Cypress  National  Preserve,  FL,  13233 
Carl  Sandburg  Home  National  Historic  Site. 

NC,  25903 
Chiricahua  National  Monument,  AZ,  31874 
Denali  National  Park  and  Preserve,  AK.  61 15 
Fort  Bowie  National  Historic  Site,  AZ,  31874 
Fort  Fredcrica  National  Monument,  GA,  8400 
Grand  Portage  National  Monument,  MN,  23666 
Maurice  National  Scenic  and  Recreational 

River,  NJ;  comprehensive  management 

plan,  12343 
Shenandoah  Valley  Battlefields  National 

Historic  District.  VA,  8400 
Washita  Battlefield  National  Historic  Site,  OK, 

17408 
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Wilson's  Creek  National  Battlefield,  MO.  25904 
Jurisdictional  transfers: 

Saguaro  National  Park,  AZ.  20020 
Management  and  land  protection  plans: 
availability,  etc.: 
Yellowstone  and  Grand  Teton  National  Parks 

and  John  D.  Rockefeller,  Jr.,  Memorial 

Parkway,  WY;  winter  use  plan;  comment 

request,  19804 
Meetings: 
Acadia  National  Park  Advisory  Commission. 

2667,27293,33115 
Aniakchak  National  Monument  Subsistence 

Resource  Commission,  4891,  8401 
Boston  Harbor  Islands  Advisory  Council,  9170, 

14264 
Cape  Cod  National  Seashore  Advisory 

Commission,  1 1499,  19548,  29065 
Death  Valley  National  Park  Advisory 

Commission.  17678 
Delaware  Water  Gap  National  Recreation  Area 

Citizen  Advisory  Commission,  7665,  34822 
Denali  National  Park  Subsistence  Resource 

Commission,  6115 
Gates  of  Arctic  National  Park  and  Preserve 

SubsisteiKe  Resource  Commission,  17408 
Gettysburg  National  Military  Park  Advisory 

Commission.  3713,  14753 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commission,  12177 
Jimmy  Carter  National  Historic  Site  Advisory 

Commission,  16996 
Joshua  Tree  National  Park  Advisory 

Commission,  2667 
Kaloko-Honokohau  National  Historical  Park 

Advisory  Commission,  1 8048 
Keweenaw  National  Historical  Park  Advisory 

Commission.  9526 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  1640 
Maine  Acadian  Culture  Preservation 

Commission,  1640 
Manzanar  National  Historic  Site  Advisory 

Commission,  17678 
Mojave  National  Preserve  Advisory 

Commission,  1640 
National  Capital  Memorial  Commission,  15989 
National  Preservation  Technology  and  Training 

Board,  17678 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee,  10160 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission,  20020 
Selma  to  Montgomery  National  Historic  Trail 

Advisory  Council,  19549 
Strategic  plan;  goal  review  process,  34823 
Trail  of  Tears  National  Historic  Trail  Advisory 

Council.  18443 
Wrangell-St.  Elias  National  Park  Subsistence 

Resource  Commission,  17409 
National  Park  System: 
Death  Valley  National  Park,  CA  and  NV— 
Timbisha  Shoshone  Tribal  Homeland 

establishment;  report  to  Congress,  32063 
Glacier  Bay  National  Park,  AK;  Dungeness  crab 

commmercial  fishery  compensation 

program;  application  procedures,  32888 
Grand  Canyon  National  Park,  AZ;  air  tour 

operations;  comprehensive  noise 

management  plan,  3969 
National  Register  of  Historic  Places: 
Pending  nominations,  524,  1641,  3135,  3972, 

5073,  6678,  7907,  9170,  10160,  1 1499, 
13032,  13814,  14938,  15990,  18048, 
19194.  20323.  23667,  25064,  27007, 

2821 1.  30354,  31017,  31875.  33317,  34823 


National  tourism  policy;  establishment;  Director's 

order,  28008 
National  Trails  System: 
Lewis  and  Clark  National  Historic  Trail;  trail 

marker  insignia,  18444 
Management  and  operations;  Director's  Oder 
availability,  17409 
Native  American  Graves  Protection  and 
Repatriation  Act 
Disposition  of  culturally  unidentifiable  human 
remains;  principles  of  agreement;  comment 
request.  33502 
Native  American  human  remains  and  associated 
funerary  objects: 
Air  Force  Flight  Test  Center,  Edwards  Air 

Force  Base.  CA;  inventory,  1028 
American  Museum  of  Natural  History,  NY; 

repatriation,  29065 
American  Museum  of  Natural  History,  NY — 
Inventory  from  Anvik  Village,  AK,  31606 
Natoas  bundle  used  in  Blackfeet  Sun  Dance, 
31606 
Anchorage  Museum  of  History  and  Art,  AK; 

Chilkat  robe  or  blanket.  17410 
Arizona  State  Museum,  University  of  Arizona. 

AZ;  Chapayeka  masks,  etc..  10161 
Bandelier  National  Monument,  Los  Alamos, 
NM;  projectile  points,  20020,  24713. 
30354 
Bemice  Pauahi  Bishop  Museum,  Honolulu,  HI; 
sandstone  sections  containing  petroglyphs, 
17410 
California  State  University,  Fresno,  CA; 

inventory  completion,  18444 
Chaco  Culture  National  Historical  Park, 

Nageezi,  NM;  inventory,  12344 
Colorado  Historical  Society.  CO.  inventory 

completion,  29066 
Delu  County  Historical  Society  Museum,  CO: 

inventory  completion,  29066 
Hastings  Museum  of  Natural  and  Cultural 
History,  NB— 
Black  and  white  beads,  31607 
Heard  Museum,  Phoenix,  AZ;  repatriation, 

18445 
Kansas  State  Historical  Society,  KS — 
Inventory,  12349 

Ness  City  and  Rawlins  County,  KS; 
inventory,  10162,  13033 
Little  Bighorn  National  Monument,  MT: 

inventory,  13034 
Maxwell  Museum  of  Anthropology,  University 
of  New  Mexico,  NM;  repatriation,  29067 
Minnesota  Indian  Affairs  Council,  Bemidji, 

MN;  inventory  completion,  1 8445,  29067 
Museum  of  Anthropology,  University  of 

Missouri-Columbia,  MO;  inventory,  13035 
Navy  Department  et  al.;  inventory  from  Hawaii, 

8853 
Nebraska  State  Historical  Society,  NE; 

inventory  from  Cass,  Gage,  and  Saunders 
Counties,  NE,  8853 
Peabody  Museum  of  Archaeology  and 
Ethnology,  MA — 
Inventory  from  Conneaicut,  32253 
Inventory  from  Pecos  Pueblo,  NM,  1741 1, 

18446 
Repatriation  of  cultural  items  from  Pecos 
Pueblo,  NM,  18447 
Pecos  National  Historical  Park,  NM;  inventory. 

13444,  15873 
Prescott  National  Forest,  AZ;  inventory  from 

Yavapai  County,  AZ,  8854 
Repository  of  Archaeological  and  Ethnographic 
Collections.  University  of  California 
Anthropology  Department,  CA;  Hopi 
prayer  stick,  etc..  3136 


University  of  Nebraska  State  Museum.  NE — 
Cradle  board,  etc.,  from  Webster  County,  NE, 

14757 
Inventory,  14754 

Inventory  from  Barrow,  AK.  17411 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology,  PA — 
Inventory  from  lava  cave  in  Hawai'i.  31608 
Wisconsin  State  Historical  Society.  Madison. 
WI;  inventory  from  La  Crosse,  Wl,  14757 
Oil  and  gas  plans  of  operations;  availability,  etc.: 
Padre  Island  National  Seashore,  TX.  9171, 
13233,20324 
Racial  desegregation  of  public  education;  national 

historic  landmark  theme  study,  30540 
Realty  actions;  sales,  leases,  etc.: 
Fredericksburg  and  Spotsylvania  County 
Battlefields  National  Military  Park,  VA, 
23668 
Telecommunications  facilities;  construction  and 
operation: 
Golden  Gate  National  Recreation  Area,  CA. 

29337 
Grand  Canyon  National  Park.  AZ,  30541 
Grand  Teton  National  Park.  WY;  cellular  site, 

24170 
Great  Falls  Park,  VA;  mobile  services  antennas, 
10486 
Wilderness  management  plan;  Gulf  Islands 
NatiotuI  Seashore,  MS;  public  meetings. 
25904 

National  Partnership  for  Reinventing 
Government 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Boost  for  Kids;  performance  partnerships  with 
State  and  local  governments,  6920 

National  Science  Foundation 

PROPOSED  RULES 

Semi-annual  agenda,  22110 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  531, 

2682,  8144,  18639,  19831,  29920 
Submission  for  OMB  review;  comment  request, 
531.  532.  10329,  11505,  12382,  24189, 
35189 
Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc..  1030,  1031.  2522.  8145, 
28530 
Committees;  establishment,  renewal,  termination, 
etc.: 
Small  Business  Industrial  Innovation  Advisory 
Committee  et  al.,  35190 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ecology  and  Oceanography  of  Harmful  Algal 

Blooms  Project.  16930 
Global  Ocean  Ecosystems  Dynamics  Project, 

11839 
United  Sutes  rice  genome  sequencing  project. 
5562 
Meetings: 
Advanced  Computational  Infrastructuie  & 

Research  Special  Emphasis  Panel,  1 8640 
Advanced  Networking  and  Infrastructure 

Research  Special  Emphasis  Panel,  14010, 
33116,33117 
Advancement  of  Women  aixl  Minorities  in 
Science.  Engineering  and  Technology 
Development  Commission,  17019 
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Water  nan  Award  Committee.  8863 
i  or  Advisory  Panel,  1 8640 
and  Geographic  Sciences 
>anel,  14011.  25081 
and  Environmental  Systems 
asis  Panel,  6116 
Infrastructure  Advisory  Panel,  23127 
Advisory  Committee.  28012 
Special  Emphasis  Panel, 
28013 
Accesses  Advisory  Panel.  23128 
Spei  iai  Emphasis  Panel.  8864, 
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1,  31320.33117 
I  Computation  Research  Special 
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Com  nunications  Research  Special 
>anel.  2684.  8864.  14011 
Disciplin  iry  Activities  Special  Emphasis 
767! 
Manufi  cturing.  and  Industrial 

Special  Emphasis  Panel.  61 16. 
8865,  14941,24189 
uman  Resources  Advisory 
31321 
Conununications  Systems  Special 
I'anel,  18640.  26463 

and  Informal  Education 
lasis  Panel.  18641 
ion  and  Centers  Special 
I'anel.  1829.  2684.  3723.  3724, 
14011,  31321 
Integrative  Activities 
of  Visitors,  23128 
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29363.31321.33118 
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Development  Special 
Ffanel,  6117,  25081,29363 

Intelligent  Systems  Special 
rtanel.  26463.  29364 
Methods,  and  Science  Studies 
23128 
Special  Emphasis  Panel. 
7678 

Physical  Sciences  Advisory 
8866 
S4iences  Special  Emphasis  Panel. 

ations  Advisory  Panel.  31322 
visory  Panel,  14942,  18641 
ice  Award  Committee.  8866 
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:  Special  Emphasis  Panel,  34690 
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Act,  6692,  13043,22877 
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Privacy  Act: 

System  of  records,  29703 
Year  2000  computer  readiness:  public's  views  and 
attitudes;  data  collection,  1 1505 

National  Skill  Standards  Board 

NOTICES 

Meetings.  5679,  20024 

National  Technical  Information 
Service 

NOTICES 

Meetings: 
Advisory  Board,  2472,  23608,  28161 

National  Telecommunications  and 
Information  Administration 

NOTICES 

Digital  Millennium  Copyright  Act;  effects  on 
encryption  research  and  encryption 
technology  development,  etc.;  comment 
request,  28802 
Enhancement  of  .us  domain  space:  open  electronic 

mailing  list,  26365 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Pan-Pacific  Education  and  Communications 
Experiments  by  Satellite  (PEACESAT) 
Program,  13060,  18004 
Public  Telecommunications  Facilities  Program, 

20066 
Telecommunications  and  Information 

Infrastructure  Assistance  Program,  332 
Applications  received;  list.  23518 
Meetings: 

Enhancement  of  .us  domain  space,  6633 
Satellite  communications  market  and  role  of 
intergovernmental  satellite  organizations; 
comment  request.  17625 

National  Transportation  Safety  Board 

RULES 

Board  employee  testimony: 

Use  of  Board  reports  in  litigation,  etc.; 
correction,  5621 
Organization,  functions,  and  authority  delegations: 

Technical  amendments;  correction,  5621 

NOTICES 

Marine  accidents;  hearings,  etc.: 
Fire  aboard  cruise  ship  ECSTASY.  3320 
Sinking  of  pleasure  MORNING  DEW,  3938 
Meetings: 
Truck/Bus  Safety;  hearings,  1 7200 
Union  Pacific  Railroad;  safety  oversight;  public 
hearing.  7213 
Meetings;  Sunshine  Act.  533.  2919,  13043.  18057, 
24426.  29364,  33326 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act,  10330 

Natural  Resources  Conservation 
Service 

NOTICES 

Conservation  Practices  National  Handbook: 
Conservation  practice  standards,  new  or  revised; 
comment  request,  17311.  27751 
Environmental  statements;  availability,  etc.: 
Buena  Vista  Watershed.  VA.  17612 
Buffalo  Creek  Subchaiuiel  Extension,  WV, 
32022 


Double  Creek  Watershed  project,  OK.  1793 

Mill  Creek  Watershed,  PA,  3681 

Okatoma  Creek  Watershed,  MS,  19975 

Sergeant  Major  Creek  Watershed,  OK,  29991 
Federal  Agriculture  Improvement  and  Reform  Act 
of  1996: 

Nutrient  management  technical  assistance 
activities  policy,  19122 
Field  office  technical  guides;  changes: 

Delaware,  23265 

Florida,  14857 

Idaho,  28155 

Indiana.  17994,  33045 

Iowa,  24569 

Louisiana,  17995 

Michigan,  28970 

New  York,  30474 

Ohio,  23819 

Oklahoma,  1794,  9124.  27751 

Washington,  1 1 79 

Wisconsin,  15954 
Meetings: 

Agricultural  Air  Quality  Task  Force,  5021, 
28970 
Reports  and  guidance  documents;  availability,  etc.: 

Prime  farmland:  mining  specifications.  34770 

Navy  Department 

RULES 

Navigation.  COLREGS  compliance  exemptions: 

USS  BARRY.  25433 

USS  CURTIS  WILBER,  25433 

USS  DULUTH.  2572 

USS  HIGGINS,  2571 

USS  JOHN  S.  McCAIN,  25434 

USS  JUNEAU,  25820 

USS  OGDEN,  25436 

USS  OKANE,  25435 

USS  PORTER,  3423,  25437,  31037 
PROPOSED  RULES 
National  Environmental  Policy  Act; 
implementation: 

Policies  and  responsibilities,  9286 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  19749, 
26368 
Environmental  statements;  availability,  etc.: 
Atlantic  Ocean  offshore  Mayport  Naval  Station, 
n,;  USS  Seawolf  submarine  shock  testing, 
3280 
Base  realignment  and  closure — 
Guam  Land  Use  Plan;  surplus  property, 

33274 
Naval  Air  Station  Agana,  Guam;  public 

hearing,  19346 
Naval  Air  Station  Alameda  et  al..  CA.  23057 
Naval  Air  Station  Barbers  Point. 'Hi,  35132 
Naval  Air  Station  Cecil  Field,  FL,  29844 
Naval  Radio  Transmitting  Facility,  VA. 

29843 
Naval  Training  Center  San  Diego,  CA,  14217 
Marine  Corps  Air  Station  Yuma,  AZ;  improved 

ordnance  storage,  5036 
Pacific  Missile  Range  Facility  enhanced 

capability,  19979 
Patuxent  River  Complex,  MD;  increased  flight 
and  related  operations,  28807 
Environmental  statements;  notice  of  intent: 
Acoustic  Thermometry  of  Ocean  Climate 
Project,  HI;  sound  source  installation  and 
continued  operation,  32029 
Base  realignment  and  closure — 
Naval  Weapons  Industrial  Reserve  Plant 
Bethpage.  NY.  10997 
Naval  Air  Station  San  Diego,  CA;  deep  draft 
power  intensive  ship  berthing,  logistics, 
and  maintenance  pier,  25480 
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Naval  Air  Station  Whidbey  Island.  WA;  aircraft 
operations  management,  1S3S4 
Inventions.  Government-owned;  availability  for 
licensing,  5643,  9132,  10280,  13413,  18607, 
18608.  22600.  23824.  29997.  33851 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel. 

4400,  9481.  17350.  29851.  32487,  33852 
Naval  Academy,  Board  of  Visitors,  10452. 

31846 
Naval  Postgraduate  School  Board  of  Advisors 

to  Superintendent.  23285.  33853 
Naval  Research  Advisory  Committee,  10280, 

23824.  28453 
Ocean  Research  Advisory  Panel,  14888 
Planning  and  Steering  Advisory  Committee, 
26953 
Organization,  functions,  and  authority  delegations: 
Navy-Marine  Corps  Relief  Society,  Board  of 
Directors,  8068 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
BTG  International,  Inc.,  9133 
ECR  Technology  Ltd.,  31 199 
Electronic  data.  13412 
John  Crane  Marine  USA,  29997 
Madison  Technology  International.  Ltd.,  15733 
Privacy  Act 
Systems  of  records,  5645.  14889.  17645.  17648. 
18410.  22840.  24619,  24627,  25312, 
25314,  28875,  29009,  29291,  29292. 
30496,  34793 
Vessel  donation  applications;  submission 
deadlines:  ex-FORRESTAL.  32217 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  9181.  25519.  27607 

Northeast  Dairy  Compact 
Commission 

RULES 

Over-order  price  regulations: 
Compact  over-order  price  regulations — 
Fluid  milk  distributions  in  six  New  England 
States  during  1999-2000  contract  year; 
exemption.  345 1 1 
Handler  petition  procedure.  1 1755 
Milk  handlers;  administration  assessment  and 
electronic  fiinds  transfer.  23532 
Rulemaking  procedures  and  producer  referendum, 
18323 

PROPOSED  RULES 

Over-order  price  regulations: 
Compact  over-order  price  regulations — 
Fluid  milk  distributions  in  six  New  England 
States  during  1998-1999  contract  year, 
exemption;  hearing.  12769 
Milk  handlers;  adnunistrative  assessment.  4353 
Supply  management  program;  hearings.  19084. 
33027 

NOTICES 

Meetings,  533,  6384,  14943,  19552,  27310,  331 18 

Nuclear  Regulatory  Commission 

RULES 

Classified  information,  access  and  protection; 

conformance  to  national  policies,  15636 
Fee  schedules  revision;  100%  fee  recovery  (1999 

FY),  31448 
Independent  storage  of  spent  nuclear  fuel  and 

high-level  radioactive  waste;  licensing 

requirements,  33178 


Operators'  licenses: 

Initial  examination  requirements,  19868 
Praaice  rules: 
Domestic  licensing  proceedings — 
Federally  recognized  Indian  tribal 

governments;  participation  eligibility, 
29212 
High-level  radioactive  waste  disposal  at 

geologic  repository;  correction.  1 5920 
Materials  and  operator  licensing  proceedings; 
procedures  for  adjudications,  29213 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants — 
IEEE  national  consensus  standard;  safety 
systems;  power,  instrumentation  and 
control  portions;  incorporation  by 
reference.  23763 
Nuclear  power  generating  stations;  safety 
systems  criteria;  IEEE  national 
consensus  standard  for  power, 
instrumentation,  and  control  portions  of 
safety  systems;  incorporation  by 
reference,  17944 
Nuclear  power  reactors — 

Emergency  preparedness  programs, 
safeguards  contingency  plans,  and 
security  programs;  licensees' 
independent  reviews  and  audits,  14814, 
17947 
Quality  assurance  programs;  routine  and 
administrative  changes.  9030 
Public  records: 
Government  in  Sunshine  Act  regulations,  24936 
Correction.  27041 
Radiation  protection  standards: 
Uranium  recovery  facilities;  radiological  criteria 
for  license  termination.  1 7506 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements: 
30-day  hold  in  loading  spent  fuel  after 

preoperational  testing  of  independent  spent 
fuel  or  monitored  retrievable  storage 
installation;  reporting  requirement 
eliminated.  17510 

PROPOSED  RULES 

Byproduct  material;  domestic  licensing: 
Generally  licensed  devices  with  accessible  air 
gap  and  radiation  levels  exceeding 
specified  values;  requirements;  withdrawn. 
3052 
Byproduct  material;  medical  use: 
Revision;  training  and  experience  requirements; 
workshop.  5721 
Domestic  licensing  and  related  regulatory 
functions;  environmental  protection 
regulations: 
Nuclear  power  plant  operating  licenses;  renewal 
requirements.  9884 
Early  site  permits  standard  design  certifications 
and  combined  licenses  for  nuclear  power 
plants: 
AP600  design  certification.  27626 
Electronic  records;  availability,  24531 
Fee  schedules  revision;  100%  fee  recovery  (1999 
FY),  15876 
Correction,  18835 
Practice  rules: 
Domestic  licensing  proceedings — 
Federally  recognized  Indian  tribal 

governments;  participation  eligibility, 
29246 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants — 


Alternative  source  terms  use.  12117 
Components;  construction,  inservice 

inspection,  and  inservice  testing;  industry 
codes  and  standards.  22580 
Nuclear  power  reactors;  shutdown  and  low- 
power  operations;  withdravm.  5623 
Potassium  iodide  in  emergency  plans.  31737 
Public  workshop  meeting;  cancellation.  57 
Quality  assurance  programs;  routine  and 
administrative  changes.  9035 
Radiation  protection  standards: 
Solid  materials  release  at  licensed  facilities; 
regulatory  framework.  35090 
Radioactive  wastes,  high-level;  disposal  in 
geologic  repositories: 
Yuc;a  Mountain.  NV.  8640,  24092 
Correction.  9219 
Public  meetings.  10405.  27935 
Rulemaking  petitions: 
Atlantic  City  Electric  Co.  et  al..  432 
Metabolic  Solutions,  Inc..  23796 
Nuclear  Energy  Institute;  denied.  1 8833 
Nuclear  Information  and  Resource  Service, 
3790.  3791 
Semi-annual  agenda.  22380 
Special  nuclear  material;  domestic  licensing: 

Rulemaking  activities;  meetings.  1542.  13368 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks;  list  addition. 
1542 
Well  logging  operations;  licenses  and  radiation 
safety  requirements: 
Energy  compensation  sources  and  other 
regulatory  clarifications.  19089 

NO^nCES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  1032. 
1243.  4147,  4148.  5077.  5078.  5680.  7913. 
7914.9544.  10027.  12184.  13238.  13451. 
14943.  15381.  18057.  23686.  27013. 
28530.  33119,  34832 
Submission  for  OMB  review;  comment  request. 
3983.  5680.  841 1.  8867,  1 1066.  12383. 
13238.  16763.  17689.  18058,  18642, 
19553,  22654,  23876.  25082.  25083, 
25926,  27312,  27822.  27823.  28013. 
28217.  28843.  29364,  32279 
Certificates  of  compliance: 
United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant.  KY. 

18944,32556 
Portsmouth  Gaseous  Diffusion  Plant,  OH. 
12184.  18944 
Commercial  nuclear  power  plants;  safety 
performance;  oversight  processes; 
recommended  improvements;  comment 
request.  3576 
Conunittees;  establishment,  renewal,  termination, 
etc.: 
Reactor  Safeguards  Advisory  Committee,  30550 
Decommissioning  plans;  sites: 
Georgia  Instiwte  of  Technology;  Georgia  Tech 

Research  Reactor,  4902 
Iowa  Sute  University  Research  Reactor,  3725, 

7214 
Manhattan  College  Zero  Power  Research 

Reactor,  7214 
Molycorp  Washington,  PA,  28531 
Northeast  Nuclear  Energy  Co.;  Millstone 

Nuclear  Power  Station  (Unit  1).  CT.  2525 
Safety  Light  Corp.  Site.  Bloomsburg.  PA,  13825 
Sequoyah  Fuels  Corp..  Gore.  OK.  31023 
Southern  California  Edison  Co.  et  al.;  Zvt 
Onofre  Nuclear  Generating  Station  (Unit 
I).  CA;  meeting.  5322 
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Nuclear 

University  of  II  inois  Advanced  TRIGA 

Research  Reactor.  3 1 882 
Enforcement  actiofis;  policy  and  procedure: 
General  statem^i  of  policy  and  procedure. 

27310 
Power  reactor  licensees;  Severity  Level  IV 

violations,  treatment,  6388 
Violations;  severity  levels.  32070 
Environmental  stajements;  availability,  etc.: 
Baltimore  Gas  k  Electric  Co..  1 1071.  14275 
BP  Chemicals.  Inc..  5841 
BWX  Technoloiies.  29921 
Carolina  Power  Be  Light  Co.,  17019 
Commonwealth  jEdison  Co..  9549,  1 1506 
Consumers  Energy  Co.,  332 1 
Duke  Energy  C^tp  .  14950,  28843 
Duquesne  Light i Co.  et  al.,  19204 
Energy  Department,  Idaho  Operations  Office, 

13826,  13828,  13829 
Entergy  Operatiims,  Inc.,  1 36 1 1 
Envirocare  of  Uah,  Inc..  26463.  27826 
Exxon  Corp..  2")  828 

FirstEnergy  Nuc  lear  Operating  Co.,  4906 
Florida  Power  &  Light  Co.,  Inc..  14276,  23133, 

34833 
Fort  St.  Vrain  Ir  dependent  Spent  Fuel  Storage 


Installation 


10330 


GPU  Nuclear,  Irtc.,  et  al.,  19205 

Kerr-McGee  Coip..  15831 

Maine  Yankee  Atomic  Power  Co..  23365 

Manhattan  College  Zero  Power  Reactor.  1 3830 

Niagara  Mohawf  Power  Corp.,  18059 

Northeast  Nucleir  Energy  Co.  et  al..  12186 

Pacific  Gas  &  EJectric  Co..  23688.  28532 

Peco  Energy  Col  27014 

Pordand  General  Electric  Co..  15183.  15184. 

15185.241*0 
PP&L.  Inc.,  333^6 

Public  Service  Electric  &  Gas  Co.,  16764 
RMI  Titanium  Qo..  2685 
Shellwell  Services.  Inc.,  9181 
Skull  Valley  Ind^i  Reservation.  UT;  private 

fuel  storage]  installation.  18451 
Sohio  Western  Mining  Co..  10331 
Southern  Califof^iia  Edison  Co..  14470 
Southern  Nuclea^  Operating  Co.,  Inc.,  et  al.. 

14017 
STP  Nuclear  Operating  Co..  23689 
Texas  Utilities  ^ectric  Co..  23880 
Transnuclear,  In^..  22661 
TU  Electric.  72  l|j 
Umetco  Mineral^  Corp..  28220 
Union  Electric  Qo.,  2687,  28535 
Virginia  Electric i&  Power  Co..  14277 
Washington  Pubjc  Power  Supply  System.  1644 
Westinghouse  Elfcctric  Co..  10332 
Wolf  Creek  Nuclear  Operating  Corp.,  14018. 

15186.231% 
Yankee  Atomic  |lectric  Co..  5320,  17690 
Export  and  import  license  applications  for  nuclear 
facilities  or  m4terials: 
Aldrich  Chemical  Co.,  23137 
Generic  letters:       i 
Laboratory  testing  of  nuclear-grade  activated 

charcoal,  31654 
Licensee  qualiric^tion  for  performing  safety 
analyses;  co^pliaiKe  criteria,  35194 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agreement  Stales;  appropriation  from  General 
Fund  for  foitnetly  licensed  sites,  28014 
Meetings: 
American  Societt  for  Quality.  29366 
Decofiunissionini  standard  review  plan; 
workshop.  Ml 2 

f  Isotopes  Advisory  Committee. 


Medical  Uses  of 
5321.  1033^ 
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Nuclear  power  plant  applications;  probabilistic 
risk  assessment;  ASME  presentation,  9550 
Nuclear  Waste  Advisory  Committee,  3984, 

10030,  11071,  19553,  19832,29921 
Plant  specific  reactor  regulatory  activities;  low 

power  and  shutdown  risk;  workshop.  14471 
Radiation  Standards  Interagency  Steering 

Committee,  25087 
Reactor  Oversight  Process  Pilot  Program; 

workshop,  14019 
Reactor  Safeguards  Advisory  Comminee.  2525. 
2526.  3985.  4907.  8867,  9182,  1 1072, 
11073.  13831,  13832,  15834.  16006. 
16503.  16765.  18452.  19206.  19390. 
19553.  23690.  27313.  28015.  29366. 
32070.  331 19,  34690,  34691 
Regulatory  Oversight  Process  Pilot  Program; 

workshop.  20025,  24684 
Standards  development  organizations;  voluntary 
consensus  standards  and  conformity 
assessment.  23880 
Meetings;  Sunshine  Act.  916.  1829.  3578.  3985, 
5080,  5683,  6391,  7914,  9182,  9359,  10166. 
1 1507,  13241,  14020,  15189,  17021,  18643, 
19554,  22877,  24191,  25088,  25384,  27014, 
28538.  29706.  31023.  32070,  33927.  34833 
Memorandums  of  understanding: 
Energy  Department;  management  policy 

governing  NRC-funded  research  programs 
at  DOE  laboratories;  update.  3986 
Nuclear  waste  and  spent  fiiel  shipments: 
Governors'  designees  receiving  advance 
notification;  list,  35197 
Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices. 
2243.  4152,  6692.  9183.  1 1959.  14278. 
17021.  19207,  19554,  24192,  27315.  29707. 
32284,34692,35199 
Organization,  fimctions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Detroit  Edison  Co.  Enrico  Fermi  Atomic 
Power  Plant.  Monroe.  MI;  temporary 
closing.  31024 
Petitions;  Director's  decisions: 
Atlas  Corp..  3988.  7217 
Connecticut  Yankee  Atomic  Power  Co.,  2921 
Entergy  Operations.  Inc..  20328 
Indiana  Michigan  Power  Co..  8869 
Natural  Resources  Defense  CouiKil,  16504 
Niagara  Mohawk  Power  Corp..  32071,  32557 
North  Atlantic  Energy  Service  Corp.  et  al., 

23137 
Pacific  Gas  &  Electric  Co.,  917,  13451 
Teiuiessec  Valley  Authority,  16007 
Vermont  Yankee  Nuclear  Power  Corp.,  9360, 
15835 
Regulatory  agreements: 

Ohio,  12187,  13453,  14473,  15837,  17040 
Regulatory  guides;  issuaiKe,  availability,  and 
withdrawal,  3138.  6720.  6721,  6922.  13832. 
13833.  15190.31324,32899 
Reports  and  guidance  documents;  availability,  etc.: 
Abnormal  occurreiKes;  annual  report  to 

Congress,  30551 
AdvaiKed  vapor  laser  isotope  system  facility; 
license  applications  review;  standard 
review  plan,  13612 
Energy  Department;  tritium  production  core 
topical  report;  suff  safety  evaluation, 
28844 
Enforcement  actions;  policy  and  procedure; 
discretion  involving  natural  events,  915, 
4727 
Gaseous  diffusion  plants;  standard  review  plan 
for  recertification;  comment  request.  8412. 
31324 


Materials  licenses,  consolidated  guidance — 
Commercial  radiopharmacy  licenses; 

program-specific  guidance,  1 1509 
Part  36  irradiator  licenses;  program-specific 

guidance,  29721 
Self-shielded  irradiator  licenses;  program- 
specific  guidance,  1 1073 
NRC  enforcement  actions;  generally  licensed 
devices  containing  byprodiKt  material, 
11508 
Nuclear  industry;  contingency  plan  for  Year 

2000  issue.  3139 
Nuclear  power  plants,  license  renewal;  generic 
environmental  impact  statement; 
transpoftation.  9889 
Nuclear  power  plants — 
Light  water  reactor  safety  analysis  reports; 
standard  review  plan.  29922 
Nuclear  power  reactors — 
Operating  licensing  examination  standards, 

27015 
Oversight  processes;  recommended 

improvements;  comment  request,  19207 
Standard  review  plan  for  evaluating  license 
termination  plans,  3140 
Radiological  assessments  for  clearance  of 
equipment  and  materials  from  nuclear 
facilities,  14952 
Reactor  licenses;  foreign  ownership,  control,  or 

domination;  standard  review  plan.  10166 
Tank  Waste  Remediation  System  Privatization 
Project;  license  application  review; 
standard  review  plan,  13613 
Uranium  mill  tailings  sites;  reclamation  plan 

review;  standard  review  plan,  5321 
Uranium  recovery  facilities;  benchmark  dose 
modeling  for  radiological  criteria  for 
license  termination.  1 7690 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
13833 
Site  Decommissioning  plans;  sites: 
Fansteel  facility.  Muskogee.  OK.  17695 
MalliiKkrodt  Chemical.  Inc.,  Columbium- 
Tantalum  processing  facility.  1830 
Applications,  hearings,  determinations,  etc.: 
Abdulshafi,  A..  Ph.D..  17424 
Allmon.  Randall  W.,  6384 
Arizona  Public  Service  Co.,  32280 
Army  Department,  31020,  34690 
Atlas  Corp.,  2919,  7914,  12383,  23365 
Baltimore  Gas  &  Electric  Co..  1244,  13043, 

18058 
Boston  Edison  Co.,  3984,  5841,  24426,  32556 
Bums,  Sheila  N.,  25083 
Carolina  Power  &  Light  Co.,  2237,  10165, 

14273 
Cleveland  Electric  Illuminating  Co.  et  al.,  31879 
Cochran,  Thomas  B.,  6386 
Commonwealth  Edison  Co.,  1032,  3320,  10728, 

14012,  14944,  27824,  32280 
Consumers  Energy  Co.,  198 
Dawson,  James  S.,  25085 
Duke  Energy  Corp..  14274,  16005 
Duke  Energy  Corp.  et  al.,  534 
Duquesne  Light  Co.  et  al.,  16501,  31021,  31880 
El-Naggar,  Mohammed,  Dr..  1 7425 
Energy  Department.  13611 
Energy  Department.  Idaho  Operations  Office, 

14946 
Entergy  Operations.  Inc.,  3320,  6921.  8145. 

10729,  11067,27312,28014 
Exxon  Coal  &  Minerals  Co.,  2241 
FirstEnergy  Nuclear  Operating  Co.,  15831, 

18450 
Florida  Power  &  Light  Co.,  2685,  16502, 
25927.  26792 
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Florida  Power  &  Light  Co.  et  al.,  31322 

Florida  Power  Corp..  9544,  23686 

Florida  Power  Corp.  et  al.,  8146 

GPU  Nuclear,  Inc..  22655 

GPU  Nuclear.  Inc..  et  al.,  19202,  19832,  27826 

Grace,  Michael  P..  estate,  25376 

H.B.Robinson  Steam  Electric  Plant,  18642 

lES  Utilities,  Inc.,  et  al..  4902 

Illinois  Power  Co..  4474 

Indiana  Michigan  Power  Co..  534.  23129 

International  Uranium  (USA)  Corp..  23876, 

282 1 8  32069 
Isakoff.  Gary.  1 1954.  16503.  20328 
Kansas  Gas  &  Electric  Co..  33916 
Kansas  Gas  &  Electric  Co.  et  al..  1 1069 
Kint,  Peter.  11956 
LaRocque.  Lee.  1 1958 
Maine  Yankee  Atomic  Power  Co..  2920 
March  Metalfab.  Inc..  6386 
Molycorp.  Inc..  16764.  31021 
NDT  Services.  Inc..  4723 
Niagara  Mohawk  Power  Corp..  41 48 
North  Atlantic  Energy  Service  Corp.  et  al.. 

12384,  22657,  35190 
Northeast  Nuclear  Energy  Co.  et  al.,  2523, 

14012,  24190,  29365.  33530.  35191 
Northern  States  Power  Co..  23131 
Nuclear  Fuel  Services.  Inc..  5681 
Pacific  Gas  &  Electric  Co..  14946.  24683. 

31022 
Pathfmder  Mines  Corp..  13239 
PECO  Energy  Co..  28531 
Porstmouth  Gaseous  Diffusion  Plant.  17200 
Portland  General  Electric  Co..  23877 
Power  Authority  of  State  of  New  York.  4148. 

34832 
PP&L.  Inc..  4904 

Public  Service  Co.  of  Colorado.  2241 .  32069 
Public  Service  Electric  &  Gas  Co..  199.  18450. 

35192 
Rogers.  Brian  K..  6387 
Shieldalloy  Metallurgical  Corp..  915 
South  Carolina  Electric  &  Gas  Co..  6118 
Southern  California  Edison  Co..  9545.  13610. 

23687 
Southern  Nuclear  Operating  Co.,  Inc.,  23877, 

28218 
Southern  Nuclear  Operating  Co..  Inc.,  et  al., 

6118.  17201 

Special  Testing  Laboratories.  Inc..  199.  915, 

5079 
STP  Nuclear  Operating  Co..  5683.  25519 
Texas  Utilities  Electric  Co..  1 1070.  25520. 

27607.31881 
Texas  Utilities  Electric  Co..  et  al..  25086.  25522 
Thermal  Science.  Inc..  25376 
Todd.  Dale,  et  al..  17427 
TU  Electric.  4148.  5865 
Union  Electric  Co..  22658.  31653 
Vermont  Yankee  Nuclear  Power  Corp..  10506 
Virginia  Electric  &  Power  Co..  23687 
Washington  Public  Power  Supply  System.  4725 
Wolf  Creek  Nuclear  Operating  Corp..  4726. 

6119.  9546.  10028.  14950.  17203.  25383 
Yankee  Atomic  Electric  Co..  17689 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings: 
Panel  meeting;  Yucca  Mountain  repository, 
27608,  29087 

Occupational  Safety  and  Health 
Administration 

RULES 

Construction  safety  and  health  standards: 


Reporting  and  recordkeeping  requirements, 

18809 
Safety  and  health  standards,  etc.: 
Dipping  and  coating  operations  (dip  tanks). 

13897 
Methylene  chloride;  CFR  correction,  1 3700 
Permit-required  confined  spaces;  correction,  204 
Powered  industrial  truck  operator  training 

requirements;  compliance  dates 

clarification,  22552 

PROPOSED  RULES 

Construction  safety  and  health  standards: 
Steel  Erection  Negotiated  Rulemaking 

Committee;  reestablishment,  26713 
Safety  and  health  standards,  etc.: 
Employer  payment  for  personal  protective 

equipment.  27941 
Personal  protective  equipment;  employer 

payment.  15402.  33810 
Tuberculosis;  occupational  exposure.  32447. 

34625 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 8938. 

22652.  33527.  34828.  34829,  34830.  34831 
Reporting  and  recordkeeping  requirements, 
10025,  12379,  19806 
Grants  and  cooperative  agreements;  availability, 
etc.: 
On-site  consultation  projects;  project  manager 

orientation  course.  27606 
Susan  Harwood  Training  Program,  4719,  16761 
Meetings: 
Construction  Safety  and  Health  Advisory 

Committee,  1825,  18939,  24682.  28834 
Maritime  Advisory  Committee  for  Occupational 

Safety  and  Health.  10491.  31019 
Metalworking  Fluids  Standards  Advisory 

Committee.  912.  23360.  32279 
Occupational  Safely  and  Health  National 
Advisory  Committee.  2236.  17421 
Nationally  recognized  testing  laboratories,  etc.: 
Electro-Test,  Inc.,  11500 
Entela.  Inc.,  11501 

Factory  Mutual  Research  Corp.,  18939 
MET  Laboratories.  Inc.,  1 1502 
Southwest  Research  Institute,  1 1503 
Uncjerwriters  Laboratories  Inc..  33913 
State  plans;  development,  enforcement,  etc.: 

Oregon,  913 
State  plans;  standards  approval,  etc.: 
Oregon,  183,  17686 
Washington,  184 

Occupational  Safety  and  Health 
Review  Commission 

RULES 

Practice  and  procedure: 
Settlement  judge  procedure;  settlement  part 
procedure  addition;  pilot  program,  8243 

Office  of  Federal  Housing  Enterprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

OfHce  of  the  Special  Counsel 

PROPOSED  RULES 

Semi-annual  agenda,  22160 

Office  of  United  States  Trade 
Representative 

See  Trade  Represenutive.  Office  of  United  States 


Overseas  Private  Investment 
Corporation 

RULES 

Administrative  provisions: 
Legal  proceedings;  production  of  nonpublic 
records  and  testimony  of  OPIC  employees. 
8239 
Organization,  functions,  and  authority  delegations: 
International  Development  Cooperation  Agency 
abolished;  and  CFR  chapter  heading 
revised.  32805 

PROPOSED  RULES 

Semi-afutual  ^^enda,  22162 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10721 
Submission  for  0MB  review;  comment  request, 
27009 
Meetings;  Sunshine  Act,  9171,  10012,  28012, 

29668 
Organization,  functions,  and  authority  delegations: 
International  Development  Cooperation  Agency; 
abolishment,  32890 

Panama  Canal  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  22164 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.:  ' 
District  of  Columbia  Code;  prisoners  serving 
sentences.  561 1 

NOTICES 

Meetings;  Sunshine  Act.  528.  2518,  17684,  22646. 
34270.  34271 

Patent  and  Trademark  Office 
RULES 

Patent  cases: 

Interference  proceedings;  consideration  of 
interlocutory  rulings.  12900 

PROPOSED  RULES 

Trademark  Law  Treaty  Implementation  Act 
implementation.  25223 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  10277, 
16709.  18402.  27967 
Electronic  information  dissemination: 

Internet  usage  policy,  33056 
New  Act  of  Hague  Agreement;  international 
registration  of  industrial  designs;  public 
hearing  and  comment  request,  19135 
Patents: 
Human  drugs  and  drug  products — 
Roboxetine  mesylate;  interim  term  extension. 
10449 
Patent  application  examination;  prior  art 

identification  issues;  comment  request  and 
hearing.  28803 
Reexaminations;  compliance  with  decision  in 
case.  In  re  Ponola  Packaging.  Inc.; 
guidelines.  15346 
Trademark  protection: 
Native  American  Tribes,  official  insignia; 
statutorily  required  study.  13004.  29841 
Hearings.  32027 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda,  22168 
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Peace 

NOTICES 

Agency  informaiion  collection  activities: 
Submission  for  0MB  review;  comment  request, 
10169.  2(^026 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retire(nent  Income  Security  Act 
Individual  retiiement  accounts;  payroll 

deduction  prognuns;  interpretive  bulletin, 
33000 

PROPOSED  RULES 

Employee  Retiretient  Income  Security  Act 
Employee  benefit  plans;  claims  procedures; 

hearing.  85 
Employee  pension  and  welfare  benefit  plans; 
recordkeeping  and  disclosure  requirements; 
use  of  electronic  media.  4S06 
Section  3(40)  Collective  Bargaining  Agreements 
Negotiated  Rulemaking  Advisory 
Committee,  meetings.  3463.  15143,  30452 
Women's  Health  and  Cancer  Rights  Act  of  1998; 
implementation: 
Breast  reconstitiction  and  related  services  after 
mastectonjy;  coverage.  29186 

NOTICES 

Employee  benefit  plans;  class  exemptions: 


Individual  ret 

1 1042.  1  \{ 

Employee  benefit 

exemptions: 

Aetna,  Inc..  et 

Bankers  Trust 


•man  accounts  and  Keogh  plans, 
plans;  prohibited  transaction 


25916 
po.  et  al..  30360 
Chase  Manhattan  Bank  et  al..  34281 
First  Security  Corp.  et  al..  19807.  34293 
Genito-Urinaryi  Surgeons.  Inc.,  et  al.,  3342, 

11045       I 
Keystone  Finai^ial.  Inc..  et  al..  7667 
Mice.  Inc..  et  lal.,  28835 
Moody-Day.  Int..  et  al..  3318 
RREEF  America  L.L.C.  et  al.,  29895 
Salomon  Smith!  Barney,  Inc..  16486 
Salomon  Smithi  Barney.  Inc..  et  al..  4127 
Standard  Bank  Employees.  7672 
Standard  [tank  Employees  et  al.,  24422 
VECO  Corp.  el  al..  10491.  1 1052.  28838 
Wells  Fargo  B»ik,  N.A..  et  al..  4132.  16493 
Employee  Retirement  Income  Security  Act: 
Annual  Reninv'Repon  of  Employee  Benefit  Plan 

(1999  Fonji  5500);  computer  scannable 

versions;  c^jmrnent  request,  34686 
Meetings:  ' 

Employee  Wei  fere  and  Pension  Benefit  Plans 

Advisory  Council,  5841.  12379.  12380. 

18940.  18^41.  26790.  26791.  34296.  34297 
Medical  Child  Support  Working  Group.  6919. 

15382.22^2 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Single-employer  dans: 
Allocation  of  as  sets — 
Interest  assur  iptions  for  valuing  benefits, 
2569.  7(83.  12745.  18575.  26287. 
31975.32103 

PROPOSED  RU^ES 

Premium  paymenii: 
Self-conection  t)f  premium  underpayments. 
22589 
Semi-annual  agem  la.  22172 

NOTICES 

AgeiKy  informati(n  collection  activities: 
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Proposed  collection;  comment  request,  2689 
Submission  for  0MB  review;  comment  request, 
17040.  29722 
Alternative  dispute  resolution;  policy  statement, 

17696 
Employee  Retirement  InconK  Security  Act 
Annual  Retum/Repoit  of  Employee  Benefit  Plan 
(1999  Form  SSOO);  computer  scannable 
versions;  comment  request,  34686 
Multiemployer  plans: 
Interest  rates  and  assumptions,  2689,  7218, 
12825,  18644,  26465,  32072 
Single-employer  plans: 
Interest  rates  and  assumptions,  2689,  12825, 
18644,  32072 

Personnel  Management  Office 

RULES 

Combined  Federal  Campaign;  solicitations 

authorizations,  27169 
District  of  Columbia  Courts  and  Justice  Technical 
Corrections  Act  of  1998;  implementation: 
Federal  retirement,  health  insurance,  and  life 
insurance  coverage  for  certain  District  of 
Columbia  employees;  extensions  and 
exclusions,  15286 
Employment 
Displaced  former  Panama  Canal  Zone 

employees;  interagency  career  u^nsition 
assistance.  24503 
Federal  employees  performing  military  duty; 

reemployment  rights.  31485 
Reduction  in  force — 
Service  credit  retention  records.  16797. 
23531 
Selective  Service  System;  statutory  bar  to 

appointment  of  persons  failing  to  register; 
technical  amendment.  28713 
Temporary  appointment  pending  establishment 
of  register  (TAPER)  authority;  promotion 
possibility  for  employees  appointed,  15285 
(jroup  life  insurance.  Federal  employees: 

Court  orders.  16601 
Health  benefits.  Federal  employees: 
Contributions  and  withholdings;  weighted 
average  of  subscription  charges.  15633 
Pay  administration: 
Hazardous  duty  pay.  1501 
Premium  pay;  availability  pay  for  criminal 
investigators.  4517 
Prevailing  rate  systems.  9905.  9906.  17941. 
23531.  33175 
Environmental  differential  pay  for  working  at 
high  aliinides.  15915 
Retirement 
Federal  employees'  group  life  insurance 
program:  new  premium  rates.  22543 
PROPOSED  RULES 
Absence  and  leave: 
Restored  annual  leave;  Year  2000  (Y2K) 
computer  conversion,  31735 
Employment: 
Sielective  Service  System;  stamtory  bar  to 
appointment  of  persons  failing  to  register, 
14842 
Suitability  for  employment  in  competitive 
service  positions  and  Senior  Executive 
Service  career  appointments; 
determinations  and  procedures,  4336 
Federal  Tort  Claims  Act;  administrative  claims. 

33226 
Prevailing  rate  systems.  20221.  33427 
Retirement: 
Civil  Service  Retirement  System  (CSRS — 
State  income  tax  withholding  and  voluntary 
allotment  program;  expansion,  33429 
Federal  Employees  Retirement  System 
(FERS)— 


State  income  tax  withholding  and  voluntary 
allotment  program;  expansion,  33429 
Semi-annual  agenda,  22132 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  535, 
1830,  8412,  9360,  20027,  20339,  33327, 
33328,  34302 
Submission  for  OMB  review;  comment  request, 
536.  1245,  4476,  4727,  8413,  18945, 
20027.  28015,  331 19,  33327,  34302,  34303 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or 
revoked — 
Update,  536,  14772,  24684,  33328 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee, 

11510,29722 
National  Partnership  Council,  5081,  322% 
Pay  under  General  Schedule: 
Basic  and  locality  pay  for  certain  Federal 
employees;  adjustments,  20340 
Personnel  management  demonstration  projects: 
Army  Department — 
Aviation  Research,  Development,  and 

Engineering  Center,  Federal  Center,  St 
Louis,  MO,  1 1074 
U.S.  Army  Engineer  Research  and 

Development  Center  et  al.,  12216 
U.S.  Army  Medical  Research  and  Materiel 
Command,  Fort  Detrick,  MD,  30378 
Defense  Department  civilian  acquisition 

workforce  project  1426 
Navy  Department — 
U.S.  Naval  Research  Laboratory,  Washington, 
DC,  8964,  33970 
Privacy  Act: 

Systems  of  records,  4727 
Senior  Executive  Service: 
Career  positions  reserved  during  1998;  list,  8904 

Postal  Rate  Commission 

RULES 

Practice  aixi  procedure: 
Domestic  mail  classification  schedule;  postage 
rates,  fees,  and  classifications:  changes, 
1392 
Correction,  4493 

NOTICES 

Complaint  cases: 

Electronic  delivery  service  pilot  program,  28015 
Domestic  mail  classifications  and  rates: 
Bulk  parcel  return  service;  legal  definition 

expansion,  29931 
Experimental  online  mailing  service  and  fees; 

market  test;  termination,  28225 
Nonletter-sized  business  reply  mail;  accounting 

methods,  13613 
Nonprofit  and  classroom  periodicals  class 
mailers;  mail  classification  case,  18946 
Meetings: 

Mailers'  presentation,  28539 
Meetings;  Sunshine  Act,  32558 
Organization,  functions,  and  authority  delegations: 
IDocket  room;  change  in  hours  of  operation, 
4477 
Reports  and  guidance  documents;  availability,  etc.: 

International  mail  report,  3991 
Visits  to  facilities,  8413,  31024 
New  York.  917 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
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Breast  cancer  research  semi-posta]  stamp:  terms 

and  conditions  for  use  and  determination 

of  value,  109S0 
Commercial  mail  receiving  agency;  delivery  of 

mail;  procedure  clarification,  1 4385 
Delivery  confirmation  service;  classification  and 

fees,  12072 
Slay  of  delivery  confnTnation  service  for 
customers  sending  mail  to  APO/FPO 
destinations,  17102 
Experimental  nonletter-size  business  reply  mail 

categories  and  fees;  implementation 

standards,  31121 
Location-based  post  office  box  fees;  expansion; 

and  rate,  fee,  and  classification  changes; 

correction,  6802 
Miscellaneous  amendments,  36 
Package  reallocation  for  periodicals  and 

standard  mail  (A)  flats  placed  on  pallets 

and  new  labeling  list  LOO  I; 

implementation,  16814 
Rural  and  highway  contract  delivery  routes; 

shared  mail  receptacles;  addressing 

requirements.  2141 
International  Mail  Manual: 
Global  Direct — Canada  Admail  service,  28S5, 

9915 
Internationa]  priority  airmail  service;  postage 

rates  and  service  conditions  changes,  10219 
Postal  rate  changes.  20178 
Priority  Mail  Global  Guaranteed;  enhanced 

expedited  service  from  selected  U.S. 

locations  to  selected  European  countries, 

19039 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Flat-size  periodicals  and  standard  mail; 
packaging  material  standards,  1 1 402 
Withdrawn,  28130 
Freedom  of  Information  Act;  implementation, 
30929 

NOTICES 

Domestic  Mail  Manual: 

Periodicals  rate  anomaly,  20340 
Domestic  rates,  fees,  and  mail  classifications: 
Experimental  nonletter-size  business  reply  mail 
classifications  and  fees;  changes,  3 1 325 
Meetings: 
Universal  Postal  Union;  international  postal 
issues,  2690 
Meetings;  Sunshine  Act,  3992,  6922.  8153,  13458, 

19208,  23881,28225,32296 
Postage  meters: 
Information-based  indicia  program;  performance 
criteria  and  security  architecture  for  closed 
IBI  systems,  4728 
Privacy  Act: 
Systems  of  records,  8876,  16765 

Presidential  Documents 

PROCLAMATIONS 

Imports  and  exports,  wheat  gluten  (Proc.  7202), 

29773 
Special  observances: 
African  American  History  Month,  National 

(Proc.  7165),  5585 
American  Heart  Month  (Proc.  7166),  6181 
Asian/Pacific  American  Heritage  Month  (Proc. 

7189),  24275 
Blackmun,  Harry  A.,  death,  1 1373 
Cancer  Control  Month  (Proc.  7177),  17075 
Child  Abuse  Prevention  Month,  National  (Proc. 

7178),  17077 
Consumer  Protection  Week,  National  (Proc. 
7164),  5581 


Crime  Victims'  Rights  Week,  National  (Proc. 

7187).  22777 
D.A.R.E.  Day.  National  (Proc.  7180).  17939 
Defense  Transportation  Day,  National,  and 

National  Transportation  Week  (Proc.  7197), 

27439 
Education  and  Sharing  Day,  U.S.A.  (Proc. 

7176),  15123 
Equal  Pay  Day,  National  (Proc.  7179),  17499 
Father's  Day  (Proc.  7205),  33737 
Flag  Day  and  National  Flag  Week  (Proc.  7204), 

32381 
Former  Prisoner  of  War  Recognition  Day, 

National  (Proc.  7182).  18321 
Gay  and  Lesbian  Pride  Month  (Proc.  7203), 

32379 
Greek  Independence  Day:  A  National  Day  of 

Celebration  of  Greek  and  American 

Democracy  (Proc.  7175),  14807 
Irish- American  Heriuge  Month  (Proc.  7169), 

10381 
Jewish  Heritage  Week  (Proc.  7183).  19017 
Jordan,  death  of  King  Hussein  (Proc.  7167), 

6777 
Law  Day,  U.S.A.  (Proc.  7191),  24279 
Loyalty  Day  (Proc.  7192),  24281 
Maritime  Day,  National  (Proc.  7199),  28709 
Martin  Luther  King.  Jr.,  Federal  Holiday  (Proc. 

7163),  2991 
Mother's  Day  (Proc.  7194),  25191 
Older  Americans  Month  (Proc.  7190).  24277 
Older  Workers  Employment  Week,  National 

(Proc.  7173),  12879 
Organ  and  Tissue  Donor  Awarertess  Week, 

National  (Proc.  7185).  19681 
Pan  American  Day  and  Pan  American  Week 

(Pioc.  7181),  18317 
Park  Week,  NaUonal  (Proc.  7184).  19439 
Peace  Officers  Memorial  Day  and  Police  Week 

(Proc.  7195),  25797 
Poison  Prevention  Week,  National  (Proc.  7174), 

14353 
Prayer  for  Peace,  Memorial  Day  (Proc.  7201), 

29769 
Prayer.  National  Day  of  (Proc.  7193),  25189 
Red  Cross  Month,  American  (Proc.  7168), 

lOIOl 
Religious  Freedom  Day  (Proc.  7162).  2989 
Safe  Boating  Week,  National  (Proc.  7198), 

28083 
Save  Your  Vision  Week  (Proc.  7171),  10385 
Science  and  Technology  Week,  National  (Proc. 

7188),  23005 
Small  Business  Week  (Proc.  7200),  2871 1 
Volunteer  Week,  National  (Proc.  7186),  19683 
Women's  History  Month  (Proc.  7170),  10383 
World  Trade  Week  (Proc.  7196),  27437 

EXECUTIVE  ORDERS 

Armed  Forces,  U.S.;  ordering  members  of  the 
Selected  Reserve  and  the  Individual  Ready 
Reserve  to  active  duty  (EO  13120),  23007 
Chemical  weapons:  implementation  of  convention 

and  implementing  act  (EO  13128),  34703 
Child  Labor,  prohibition  of  acquistion  of  products 
produced  by  forced  or  indentured  (EO 
13126),  32383 
Conmiittees;  establishment,  renewal,  termination, 
etc.: 
Coast  Guard.  Interagency  Task  Force  on  the 
Roles  and  Missions  of  the  U.S.; 
establishment  (EO  13115).  15283 
Information  Technology  Advisory  Committee, 

President's;  amendments  (EO  13113),  7489 
Nazi  War  Criminal  Records  Interagency 
Woricing  Group  (EO  131 10),  2419 
Southwest  Border,  Interagency  Task  Force  on 
the  Economic  Development  of  the; 
establishment  (EO  13122),  29201 


Sustaiiuible  Development,  President's  Council 
on;  amendment  (EO  131 14).  10099 
Expon  control  regulations;  amerxlinent  (EO 

13117),  16591 
Government  agencies  and  employees: 
Asian  Americans  and  Pacific  Islanders, 
increasing  participation  in  Federal 
programs  (EO  13125),  31105 
Efficient  energy  management  (EO  13123), 

30851 
Electronic  systems;  year  2000  conversion; 

amendment  (EO  13127),  32793 
Foreign  Affiars  Reform  and  Resturcturing  Act 
of  1998;  implementation  (EO  13118), 
16595 
Psychi.->.!ric  disabilites.  Federal  Employees  with, 
amendment  to  Civil  Service  Rules  (EO 
13124).  31103 
Technology  training  (EO  131 1 1),  2793 
Invasive  Species  (EO  131 12).  6183 
Trade;  identification  of  expansion  priorities  and 
discriminatory  procurement  practices  (EO 
13116),  16333 
Yugoslavia  (Serbia  and  Montenegro),  Federal 
Republic  of.  Republic  of  Serbia.  Republic  of 
Montenegro;  sartctions  regarding  the  situation 
in  Kosovo  (EO  I3I21),  18797.  24021 

ADMINISTRATIVE  ORDERS 

Belarus;  continuation  of  waiver  authority  under 

the  Trade  Act  of  1974  (Presidential 

Determination  No.  99-26  of  June  3,  1999), 

31109 
Bribery  of  Foreign  Public  Officials  in  International 

Business  Transactions.  Convention  on 

Combating:  delegation  of  responsibility  to 

Secretary  of  State 
(Memorandum  of  June  10,  1999),  32795 
Burma;  continuation  of  emergency  (Notice  of  May 

18.  1999),  27443 
China;  continuation  of  waiver  authority  uixler  the 

Trade  Act  of  1974  (Presidential 

Determination  No.  99-28  of  June  3,  1999), 

31113 
Croatia;  military  assistance  (Presidential 

Determination  No.  99-21  of  April  8,  1999), 

18551 
Cuba;  anchorage  and  movement  of  vessels, 

regulation;  continuation  of  emergency  (Notice 

of  February  24,  1999),  9903 
Foreign  Affairs  Reform  and  Restructuring  Act  of 

1998;  delegation  of  authority  to  Secretary  of 

State  (Memorandum  of  May  26,  1999), 

17079,  29539 
Foreign  Operations,  Export  Financing,  and  Related 

Programs  Appropriations  Act.  1999: 
Delegation  of  authority  to  Secretary  of  State 

(Memorandum  of  March  23.  1999).  14809 
Determination  (Presidential  Determination  No. 
99-1 1  of  January  28.  1999),  6773 
Iran;  continuation  of  emergeiKy  (Notice  of  March 

10,  1999),  12239 
Iraq;  foreign  assistance  to  democratic  opposition 

organizations  (Presidential  Determination  No. 

99-13  of  February  4.  1999).  6781 
Jenisalem  Embassy  Act;  suspension  of  budgetary 

limitation  (Presidential  Determination  No.  99- 

29  of  June  17.  1999),  33739 
Jordan:  military  drawdown  (Presidential 

Determination  No.  99-18  of  March  25,  1999), 

16337 
Korean  Peninsula  Energy  Development 

Organization:  U.S.  contributions  (Presidential 

Determination  No.  99-24  of  May  18,  1999). 

981,  13495,  28087 
Kosovo: 
Migration  and  refugee  assistance  (Presidential 
Determination  No.  99-22  of  April  29, 
1999),  24501 
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Presidential 


assistai  ce 


Military  assistaifce 

No.  99-20 
Refugee 

No.  99-19 
Libya:  state  of 

30.  1998).  386 
Middle  East  peace 

emergency  re  ;arding 
to  disrupt  (N(  tice 
Migration  and  Ref  igee 
availability  ol 
Determinatior 
5925.  28085 
Montenegro. 


(Presidential  Determination 
)f  March  31.  1999).  17083 

(FVesidential  Determination 
)f  March  31.  1999),  17081 
em  Tgency  (Notice  of  December 


Repu>l 


on  assistance 
99-14  of 

Narcotics;  certirical 
producing  anc 
Determinatior 
1999).  11319 

Palestine  Liberation 


ic  of;  waiver  of  prohibition 
Presidential  Determination  No. 
Febf|iary  16.  1999).  9263 
ion  of  major  illicit  drug 
transit  countries  (Presidential 
No.  99-15of  Febniary  26. 


(f 


statutory  prov 
(Presidential 
24.  1999).  29$37 
Viemam: 
Continuation  of 
Trade  Act 
Determinatt>n 
31111 
Prisoners  of  war 
cooperation 
Determinati  3n 
1999).  677? 
Yugoslavia.  Federa  I 
Montenegro); 
(Notice  of 


Organization;  waiver  of 
sions  relating  to  terrorism 
Ibeiermination  No.  99-25  of  May 


*'aiver  authority  under  the 
1974  (Presidential 
No.  99-27  of  June  3.  1999). 


and  missing  in  action, 
in  accounting  for  (Presidential 
No.  99-12  of  February  3. 

Republic  of  (Serbia  and 
:ontinuation  of  emergency 
27.  1999).  29205 


PROPOSED  RUL  ES 

Management  of  Presidio; 

2870 
Semi-annual  agend^ 

NOTICES 

Common  carrier 
Wireless 
Wireless 

application 
Telephom ; 
Environmental 
Letterman  Comp|( 
CA.  22662 
Environmental 

Public  Health 
Meetings.  9209 


Se'v 


Prisons  Bureai  i 


acceptai  ce. 


usody 


PROPOSED  RUi 

Inmate  control,  ci 
Federal  Tort  Cla^ns 

76 


process;  continuation  of 

terrorists  who  threaten 
of  January  20.  1999).  3393 
Assistance  Act  of  1962; 

funds  (F*residentiai 

No.  99-23  of  May  18.  1999). 


Ma^ 

President's  Cduncil  on  Sustainable 
Development 

NOTICES 

Meetings.  2259 

Presidio  Trust 


general  provisions,  etc., 
22178 


se  •vices: 
commu  lication  services — 

telecimmuncations  facilities  site: 
from  Bay  Area  Cellular 
Co.;  comment  request.  26466 
statements:  availability,  etc.: 

ex.  Presidio  of  San  Francisco, 
32899 
statements;  notice  of  intent: 

ice  Hospital  Complex.  3 1 883 


RULES 

Donations 

Inmate  control,  cus  ody 
Birth  control 
abortion. 
Classincation  anf  program  review;  team 

meetings. 
Correspondence: 
Visitor  notiricati 


17270 
,  care,  etc.: 
prtoancy.  child  placement,  and 
94  29 
ind  p 
9-28 


return  address,  32170 
requirements,  25794 


]iin 
LES 


,  care,  etc.: 
Act.  32172 


Inmate  commissary  account  deposit  procedures. 

20126 
Inmate  discipline  respecting  violations  of 

telephone  and  smoking  policies.  9432 
Over-the-counter  (OTC)  medications;  inmate 

access.  10094 
Searches  of  housing  units,  inmates,  and  inmate 

work  areas,  and  persons  other  than  inmates; 

use  of  electronic  devices,  9431 
Smoking/no  smoking  areas.  24468 
Visiting  regulations;  prior  relationships.  27166 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17014 
Submission  for  OMB  review;  comment  request. 
34271 
Environmental  statements:  notice  of  intent: 
Housing  criminal  alien  populations  in  non- 
Federal  low-security  correctional  facilities. 
20021 
Lassen  County,  CA;  Federal  correctional  facility 
construction,  29071 

Program  Support  Center 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  24413 

Public  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  fequc:!,  5344, 
5345 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

PROPOSED  RULES 

Indian  Child  Protection  and  Family  Violence 
Prevention  Act;  implementation: 
Individuals  employed  in  positions  involving 
regular  contact  with  or  control  over  Indian 
children;  minimum  standards  of  character 
and  employment  suitability.  14560.  28778 

NOTICES 

Meetings: 
National  Toxicology  Program — 
Alternative  Toxicological  Methods  Advisory 

Committee.  61 1 1 
Scientific  Counselors  Board,  17402 
Special  Emphasis  Panel.  18040 
National  Toxicology  Program: 
Carcinogens  Report.  Tenth  Edition — 
Substances,  mixtures,  and  exposure 

circumstances  for  listing  or  delisting, 
15983,  19188 
Center  for  Evaluation  of  Risks  to  Human 

Reproduction;  phthalates  review;  comment 
request.  18921,  23903 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention, 
83%,  17674,  25897 
Reports  and  guidance  documents;  availability,  etc.: 
Murine  local  lymph  node  assay;  test  method 
for  assessing  allergic  contact  dermatitis 


potential  of  chemicals/compounds 
(NIEHS),  14006 
National  toxicology  program — 
Corrositex;  in  vitro  test  method  for  assessing 
dermal  corrosivity  of  chemicals,  33109 

Railroad  Retirement  Board 

PROPOSED  RULES 

Semi-annual  agenda.  22182 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1034. 
2527,3581,5081,  11975.  12192.  13241. 
13458.  14020.  15841.23137.28539. 
33329.  33935 
Submission  for  OMB.  review;  comment  request. 
10506.  11976.  14021.  14477.  17204. 
19833.  25927.  27015.  28540.  28844.  33530 
Meetings: 

Actuarial  Advisory  Committee.  30554 
Meetings;  Sunshine  Act.  25928.  33936 
Privacy  Act: 

Systems  of  records,  17041 
Supplemental  annuity  program;  determination  of 
quaneriy  rate  of  excise  tax,  10729,  35221 

Reclamation  Bureau 

PROPOSED  RULES 

Farm  operations  in  excess  of  960  acres, 
information  requirements;  and  formerly 
excess  land  eligibility  to  receive  non-full  cost 
irrigation  -.vater.  2870.  12141 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  174,  175, 

27806 
Submission  for  OMB  review;  conmient  request 

28009.28011 
Central  Valley  Project  Improvement  Act: 
Water  management  plans:  evaluation  criteria. 

1217 
Committees:  establishment,  renewal,  termination, 
etc.: 
Trinity  River  Basin  Fish  and  Wildlife  Task 

Force.  3974 
Contract  negotiations: 
Tabulation  of  water  service  and  repayment; 

quarterly  status  report.  3544.  22640 
Environmental  statements;  availability,  etc.: 
CALFED  Bay-Delu  Program.  CA.  34677 
Clark  County.  NV;  Las  Vegas  Wash  Wetlands 

Park,  11946 
Contra  Loma  Reservoir  Project,  CA;  future  use 

and  operation,  3974 
Orange  County,  CA;  groundwater  replenishment 

system,  2503 
San  Joaquin  River  Agreement  (1999-2010); 

flow  objectives,  5074 
Yakima  River  Basin  Water  Enhancement 

Project  WA,  3714.  12177 
Environmental  statements;  notice  of  intent: 
Animas-La  Plata  Project.  CO  and  NV.  1 76 
Central  Valley  Project  Improvement  Act.  CA. 

33504 
Colorado  River,  management  plan.  27008 
Klamath  Project  OR  and  CA;  long-term 

operations,  691 1 
Mul-.i-Species  Conservation  Program,  Lower 

Colorado  River,  Arizona,  Nevada,  and 

California,  27000 
Placer  County  Water  Agency  American  River 

Pump  Station  Project.  CA.  32889 
Tracy  Fish  Facility.  Central  Valley  Project,  CA, 

8401 
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Meetings: 
Bay-Delta  Advisory  Council.  2918,  1 1038, 

18447.  23669.  25905,  29337.  31875,  33907 
Colorado  River,  surplus  criteria  for  water 

delivery  to  Arizona,  California,  and 

Nevada,  29068 
Glen  Canyon  Dam  Adaptive  Management  Work 

Group,  25905 
Glen  Canyon  Technical  Work  Group,  61 16, 

10487 
Trinity  River  Basin  Fish  and  Wildlife  Task 

Force,  10721,30355 
Yakima  River  Basin  Water  Enhancement 

Project  Conservation  Advisory  Group, 

25365 
Privacy  Act: 
Systems  of  records,  6912,  8119,  13234,  29874. 

29876,  33504 

Refugee  Resettlement  Office 

PROPOSED  RULES 

Refugee  resettlement  program: 
Public/private  partnership  program;  refugee  cash 
and  medical  assistance;  requirements,  1 159 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  and  family  strengthening  and 
integration  services;  discretionary  social 
service  funds,  34662 
Community  service  employment  opportunities 
for  refiigees  experieiKing  long-term 
difTiculties  with  assimilation,  34667 
Refugee  resettlement  program — 
Individual  development  accounts 

establishment  for  refugees,  31009 
Refugees  and  Cuban  and  Haitian  entrants; 
alternative  approaches  to  provision  of 
cash  assistance,  medical  assistance, 
social  services,  and  case  management, 
19793 
Refugees  in  local  areas  of  high  need,  1 1 927 
Social  services  funds;  State  allocations,  22626 

Regulatory  Information  Service 
Center 

PROPOSED  RULES 

UniHed  Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions,  20940 

Research  and  Special  Programs 
Administration 

RULES 

Hazardous  materials: 
Hazardous  liquid  transportation — 
LiqueFied  compressed  gases;  continued 
manufacture  of  MC33 1  cargo  tanks, 
9923 
Liquefied  compressed  gases;  transportation 
and  unloading.  28030 
Hazardous  materials  transportation — 
Harmonization  with  UN  recommendations. 
Intemational  Maritime  Dangerous  Goods 
Code,  and  Intemational  Civil  Aviation 
Organization's  technical  instructions, 
10742 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Breakout  tanks;  industry  standards  adoption. 

15926 
Older  hazardous  liquid  and  carbon  dioxide 
pipelines;  pressure  testing  within 
terminals  and  tank  farms;  correction, 
6814 

PROPOSED  RULES 

Hazardous  materials: 


Hazardous  liquid  transportation — 
Liquefied  compressed  gases;  continued 
manufacture  of  MC33 1  cargo  tanks, 
1789 
Liquefied  compressed  gases;  transportation 

and  unloading,  1 3856 
Liquefied  compressed  gases  in  cargo  tank 
motor  vehicles:  safety  standards  for 
unloading;  negotiated  rulemaking 
committee;  meetings.  70,  9115,  16882 
Hazardous  materials  transportation — 
DOT  cylinder  specifications  and  maintenance, 
requalification,  and  repair  requirements, 
9114,28965 
Loading,  unloading,  and  storage;  regulatory 

applicability,  22718 
Registration  and  fee  assessment  program, 
18786,28135 
Incident  reporting  requirements  and  Detailed 
Hazardous  Materials  Incident  Report  form; 
revision.  13943 
Pipeline  safety: 
Gas  and  hazardous  liquid  pipeline  corresion 

control.  16885 
Gas  gathering  lines,  defmition;  electronic 

discussion  forum,  12147,  23256 
Hazardous  liquid  transportation — 

Liquefied  compressed  gases.  16882 
Natural  gas  transportation,  etc. — 
Gas  pipelines;  corrosion  extent  determination. 
28136 
Pipeline  personnel;  qualification  requirement; 
environmental  assessment,  5018,  29834 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3333, 

3585,  5091 
Reporting  and  recordkeeping  requirements, 

19856 
Submission  for  OMB  review;  comment  request. 
29413 
Grants  and  cooperative  agreements:  availability, 
etc.: 
University  Transportation  Centers  Program, 
11980 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  2701, 
3334,  3335,  8437.  8441.  8442.  1 1081, 
13467,  13468,  20055,  20056,  20057, 
28556,  28558.  32605.  32606 
Exemption  applications  delayed;  list,  29082 
Safety  advisories — 
Compressed  gas  cylinders;  unauthorized 
marking.  15394 
Hazardous  materials  transportation: 
Advisory  bulletins — 
Potential  computer  problems  related  to  Year 
2000  (Y2K)  conversion.  29080 
Department-wide  program  evaluation.  1 1 528 
Intemational  standards  on  transpon  of 
dangerous  goods — 
Substances  dangerous  to  environment; 

requirements  and  criteria  development; 
conunent  request,  14497 
Preemption  determinations.  14%5,  33949. 

35239 
Registration  requirements  and  fee  assessment, 
14788 
Mi;ctings: 
Intemational  standards  on  transpon  of 

dangerous  goods.  23897 
Mechanical  damage  and  cracking  in  pipelines, 
detection;  quarteriy  performance  review. 
12209 
Pipeline  safety;  one-call  systems  study.  28866 
Pipeline  Safety  Advisory  Committees.  15869 


Pipeline  Risk  Management  Demonstration 
Program: 
Participants — 
Chevron  Pipe  Line  Co..  8900 
Natural  Gas  Pipeline  Co.  of  America,  1067, 
5091 
Pipeline  safety: 
Advisory  bulletins — 
Natural  gas  distribution  systems;  Century 
polyethylene  plastic  pipe;  potential 
failure  due  to  brittle-like  crackinge, 
12211 
Natural  gas  distribution  systems:  potential 
failures  due  to  brittle-like  cracking  of 
older  plastic  pipe.  1 22 1 2 
Pipeline  safety:  waiver  petitions: 
Chevron  Pipe  Line  Co..  28867 
Year  2000  (Y2K)  problems;  compliance  policy, 
33541 

Risk  Management  Agency 

NOTICES 

Committees:  establishment,  renewal,  termination, 
etc.: 
Risk  Management  Advisory  Conunittee,  12152, 
18875 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Community  Facilities  Grant  Program,  32387 
Community  Programs  Guaranteed  Loans 

Program.  28333 
Farm  labor  housing  loans  and  grants;  requests 

processing.  24476 
Housing  Opportunity  Program  Extension  Act  of 
19%;  implementation — 
Guaranteed  Rural  Rental  Housing  Program. 
32370 
Preferred  lender  program  implementation  and 
guaranteed  loan  regulations  streamlining. 
7358 
Servicing  and  collections — 
Suspension  of  collection  of  recapture  amount 
for  borrowers  with  shared  appreciation 
agreements.  19863 
PROPOSED  RULES 
Program  regulations: 
Indian  Tribes  and  tribal  corporations;  loan  debt 
forgiveness.  10235 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13960. 
25474 
Committees;  esublishment.  renewal,  termination, 
etc.: 
National  Sheep  Industry  Improvement  Center 
Board.  28155 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  business  enterprise  program;  technical 
assistance  for  rural  transporuiion  systems, 
844 
Rural  Cooperative  Development,  17612 
Rural  cooperative  opportunities  and  problems 
research.  17613 
Hog  production: 

Loans,  direct  and  guaranteed:  suspension.  3926 
Loan  guarantee  authority;  maximum  portion 

available.  13961 
Meetings: 
National  Sheep  Industry  Improvement  Center 
Board.  1590 

Rural  Housing  Service 

RULES 

Program  regulations: 
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tribal  corporations;  loan  debt 

10235 


Rural 

Community  Facilities  Grant  Program,  32387 
Community  Prokrams  GuarantcMl  Loans 

Program,  2|333 
Farm  labor  hou^g  loans  and  grants:  requests 

processing.:  24476 
Housing  Opportiinity  Program  Extension  Act  of 
1996:  implementation — 
Guaranteed  Rural  Rental  Housing  Program. 
32370     . 
Preferred  lender  [program  implementation  and 
guaranteed  koan  regulations  streamlining, 
7358 
Servicing  and  collections — 
Suspension  ol|  collection  of  recapture  aiiKXint 
for  borrowers  with  shared  appreciation 
agieemeiits.  19863 

PROPOSED  RUI 

Program  regulatior^ 
Indian  Tribes  ; 
forgivenessj  1 

NOTICES 

Ageixry  information)  collection  activities: 
Proposed  collection:  comment  request,  28 1 56, 
33460 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Off-farm  housin*.  24483 
Section  5 1 5  rur4  rental  housing  program.  2877 
Section  538  Gu^anteed  Rural  Rental  Housing 
Program,  32373 

Rural  Telephone  Bank 

NOTICES  I 

Meetings;  Sunshiny  Act,  4067.  23819 

Rural  Utilitiesi  Service 

RULES 

EInrtric  loans: 
Fidelity  and  insi^'ance  requirements.  1 
Insured  and  gua^teed  loans;  general  and  pre- 
loan  policies  and  procedures.  33176 
Program  reguiationE: 
Community  Facilities  Grant  Program.  32387 
Community  Pro|rams  Guaranteed  Loans 

Program.  2$333 
Electric  standard^  and  specifications  for 
materials  ai|d  construction — 
Electronic  ov^head  distribution  lines; 

specificaions  and  drawings  for  24.9/14.4 
kV  line  construction.  14813 
Farm  labor  housing  loans  and  grants;  requests 

processing.  124476 
Housing  Opporttlnity  Program  Extension  Act  of 
1996:  implementation — 
Guaranteed  Raral  Rental  Housing  Program, 
32370 
Materials  and  co  istruction — 
Electric  overh  ;ad  distribution  lines; 

speciflcal  ons  and  drawings  24.9/14.4  kV 
line  construction,  1 72 1 9 
Preferred  lender  program  implementation  and 
guaranteed  |oan  regulations  streamlining, 
7358  I 

Servicing  and  cc  llections — 
Suspension  of  collection  of  recapture  amount 
for  borro'  vers  with  shared  appreciation 
agreemeifs,  19863 
Rural  development; 
Distance  leaminf  and  telemedicine  loan  and 
grant  progrtm,  1 4355 
Effective  date  confirmation  and  correction, 
25422 
TelecoiTununicatioils  loans: 
Fidelity  and  insi^^iKe  requirements.  1 


7S 


Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  constriKtion — 
Borrower  contractual  obligations:  staixlard 
contract  forms  requirements,  6498 
Telecommunications  system  construction  policies 
and  procedures: 
Telecommunications  borrowers  preloan  and 
postloan  requirements;  rediKtion  o."  RUS 
oversight  with  respect  to  preparation  of 
plans  and  specifications,  etc.,  16602 
Water  and  waste  loans  aixl  grants: 
Agriculnire,  Rural  Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act;  implementation.  29945 

PROPOSED  RULES 

Electric  loans: 
Insured  and  guaranteed  loans;  general  and  pre- 
loan policies  and  procedures,  33228 
Program  regulations: 
Indian  Tribes  aixl  tribal  corporations;  loan  debt 
forgiveness,  10235 
Rural  development: 
Distance  learning  and  telemedicine  loan  and 
grant  program,  14401 
Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Borrower  contractual  obligations;  standard 
contract  forms  requirements,  6577 

NOTICES 

Electric  loans: 

Quarterly  municipal  interest  rates,  13541,  34630 
Environmental  statements;  availability,  etc.: 
Lincoln-Pipestone  Rural  Water  Existing  System 
North/Lyon  County  Phase  and  Northeast 
Phase  Expansion  Project,  MN,  287% 
Environmental  statements;  notice  of  intent 
Alabama  Electric  Cooperative,  Inc..  4636 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Distance  learning  and  telemedicine  loan  and 
grant  program,  25475 

Saint  Lawrence  Seaway  Development 
Corporation 

NOTICES 

Meetings: 
Advisory  Board,  7687,  32304 

Science  and  Technology  Policy  Office 

NOTICES 

Government  PerformaiKe  and  Results  Act: 
Agency  performance  evaluation;  survey,  3287 1 

Meetings: 
President's  Committee  of  Advisors  on  ScietKe 
and  Technology,  5801,  22609 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  manual — 
System  modernization,  27888 
Update  adoption  and  incorporation  by 
reference,  27897 
Investment  advisers: 
Advisers  between  Commission  and  States; 
reallocation  of  responsibilities:  and 
transactions  not  deemed  assignments; 
technical  corrections,  2566 
Multi-state  investment  advisers;  exemption;  and 
investment  advisers  with  principal  offices 
and  places  of  business  in  Colorado  or 
Iowa;  technical  changes,  2 1 20 


Ohio  investment  advisers;  transition  rule,  15680 
Investment  companies: 
Deregistration  of  registered  investment 

companies;  electronic  filing  requirements, 
19469 
Investment  company  assets;  custody  outside  the 
United  States.  5156,  24488 
Organization,  functions,  and  authority  delegations: 
Investment  Management  Division  Director, 
authority  to  cancel  registration  of 
investment  advisers,  34539 
Securities: 
Belgium:  securities  exemption  for  purposes  of 

trading  futures  contracts,  10564 
Broker-dealer  registration  and  repotting — 
Form  BDW.  uniform  request  for  withdrawal 
from  broker-dealer  registration; 
amendments,  25144 
Compensatory  benefit  arrangements;  offers  and 

sales  exemption,  1 1095 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  System  (EDGAR)— 
Institutional  investment  managers;  Form  I3F 
electronic  filing  requirements,  2843, 
5865 
Exchanges  and  alternative  trading  systems, 
19450 
Correction,  13065 
Form  S-8;  securities  offer  and  sale  to 

consultants  and  advisors,  and  exercise  of 
stock  options  by  family  members  of 
employee  optionees,  1 1 1 03 
Operating  segments;  fmancial  reporting 

requirements;  technical  amendments,  1728 
Seed  capital  exemption.  1 1090 
Sweden;  securities  exemption  for  purposes  of 
trading  futures  contracts,  29550 
Correction.  31493,32924 

PROPOSED  RULES 

Freedom  of  Information  Act,  Privacy  Act,  and 
confidential  treatment  rules;  amendments, 
19732 
Investment  advisers: 

Ohio  investment  advisers;  transition  rule,  5722 
Investment  com|)anies: 
Canadian  tax -deferred  retirement  savings 
accounts;  offer  and  sale  of  securities, 
14648 
Correction,  18481 
Electronic  Data  Gathering,  Analysis,  and 

Retrieval  (EDGAR)  system  modernization, 
12908 
Investment  company  assets;  custody  outside  the 
United  States.  24489 
Practice  and  procedure: 
Recordkeeping  requirements  for  transfer  agents; 
use  of  electronic  media  to  produce  and 
preserve  records,  29608 
Securities: 
Broker-dealer  registration  and  reporting — 
Form  BD,  uniform  broker-dealer  registration 
form;  amendments.  25153 
Canadian  tax -deferred  retirement  savings 
accounts;  offer  and  sale  of  securities, 
14648 
Correction,  18481 
Form  S-8;  securities  offer  to  consultants  and 
advisore,  etc.;  abuse  prevention,  11118 
International  disclosure  standards;  foreign 

private  issuers  conformatKe,  6261 
Publication  or  submission  of  quotations  without 

specified  information.  1 1 1 24.  1 8393 
Registered  broker-dealers  and  transfer  agents 
and  Year  2000  compliance;  operational 
capability  requirements,  12127 
Revised  transfer  agent  form  and  related  rule. 
15310 
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Securities  ofTerings,  regulatory  structure: 
modernization  and  clarincation,  IS  143 

Subsidiary  issuers  and  guarantors;  finatKial 
statements  and  periodic  reports,  10579 

Sweden:  securities  exemption  for  purposes  of 
trading  futures  contracts,  9948 
Semi-annual  agenda,  22402 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1034, 
1245,  2528,  5843.  61 19,  7678,  7915.  8413, 
8415,  16766.  17204.  19833.  25088.  25385. 
25386,  27015,  28845,  30069.  30554. 
32558.  32560.  33531 
Submission  for  0MB  review;  comment  request, 
11976.  13044,  14021,  18948,  19391. 
19834,  20027,  20029,  20030,  23903, 
.31883,  34303 
Committees:  establishment,  renewal,  termination, 
etc.; 
Securities  and  Exchange  Commission  Advisory 
Committee  on  Technology,  26470 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Voluntary  Y2K  test  filings;  EDGAR  lest  system 
availability,  31886 
Intermarket  Trading  System;  plan  amendments, 

17700 
Investment  Company  Act  of  1940: 
Deregisu^tion  applications — 
Alameda-Contra  Costa  Medical  Association  et 

al.,  30076 
Kemper  Gold  Fund  et  al.,  15852 
Morgan  Stanley  Dean  Witter  Intermediate 

Term  U.S.  Treasury  Tnist  et  al..  10732 
Old  Mutual  Equity  Growth  Assets  South 

Africa  Fund  et  al..  5690 
Pinnacle  Fund  et  al..  35222 
Exemption  applications — 
Bankers  Trust  Co..  13459 
Salomon  Brothers  Series  Funds  Inc.  et  al.. 
33531 
Shares  substitution  applications — 
Protective  Life  Insurance  Co.  et  al..  14028 
Joint  industry  plan: 
National  Association  of  Securities  Dealers,  Inc., 
etal.,  1834.27839 
Meetings: 
Securities  laws  uniformity  annual  conference; 
proposed  agenda;  comment  request,  1 7042 
Meeungs;  Sunshine  Act,  538,  1037,  3727,  7679, 
7930,  7931,  8632,  9209,  9551,  1 1074,  1 1976, 
13835,  15399,  16017.  18954,  20345,  23366. 
26471,  26795,  29366,  31662,  33941 
Privacy  Act: 

Systems  of  records:,  19840 
Securities: 
International  series  releases — 

Foreign  issuers;  exemption  list,  26795 
Suspension  of  trading — 
C.P.R.  Corp..  8633 
Citron.  Inc..  5087 
Cosmos  Ventures,  Inc.,  14293 
DCI  Telecommunication,  Inc.,  2421 1 
Electronic  Transfer  Associates,  Inc.,  5087 
Golden  Mountain,  Inc.,  9209 
Ikar  Mineral  Corp.,  1 3046 
Invest  Holdings  Group,  Inc.,  5087 
Leah  Industries,  Inc.,  13046 
Metro  Match,  Inc..  9210 
Net  Command  Tech,  Inc,  34699 
Net  Command  Tech,  Inc..  32074 
Polus.  Inc.,  5087 
Powertech,  Inc..  2929 
Redwing,  Inc.,  8632 
Shebolt  International,  Inc..  8632 
Smattek,  Inc..  5088 
USA  Talks.com,  Inc.,  5087 
Transfer  agents;  registration,  cancellation,  etc. — 


Non-bank  transfer  agents,  27840 
Self-regulatory  organizations: 

Clearing  agency  registration  applications — 
Government  Securities  Clearing  Corp.,  10510 
International  Securities  Clearing  Corp.,  10521 
MBS  Clearing  Corp.,  15854 
Thomson  Financial  Technology  Services, 
Inc.,  5691,25948 

Exchange  registration  applications — 
International  Securities  Exchange  LLC,  29367 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Exchange,  Inc.,  3727.  6405. 
29367 

American  Stock  Exchange  LLC,  1037,  1836. 
4480.  5327.  6404,  6726,  7679,  1051 1, 
10512,  10515,  11510,  11519,  11520, 
12194,  13836,  19393,  22663,  23138, 
23883,  25931,  28845,  31331,  31886, 
32563,  33346,  33533,  33941,  35222 

Boston  Stock  Exchange,  Inc.,  1039,  1040.  1041, 
1838,  1839.  1841,  10516,  15384,  27609, 
28225,31332 

Chicago  Board  Options  Exchange,  Inc..  1044, 
4482,  4485,  491 1,  4915,  4916.  5693,  6410, 
8156.8893,  10033,  10517,  11523,  12197, 
16017.  16771,  17702,  19395,  19842. 
23691,  25091,  25932,  25936.  25937, 
26808,  28226,  29370,  31662,  32568,  32906 

Chicago  Board  Options  Exchange,  hie,  et  al.. 
1842,  5702 

Chicago  Stock  Exchange,  Inc.,  1043.  1046. 

1253.  1845,  1847,  3730,  5696,  5844,  8167, 
14032,  23885,  32570,  32572,  33331.  34699 

Cincinnati  Stock  Exchange,  Inc.,  1048.  6413. 
8421,  10035,  11527,  17204,  19843,  25939 

Depository  Trust  Co.,  7931,  9368,  10522, 
10523,  14478.  20034.  28540.  28541, 
29377,  30077,  3 1 663.  32574.  33 1 24, 
33333,  33539 

Emerging  Markets  Clearing  Corp.,  5329,  17704, 
17705,27841,  28848.33540 

Government  Securities  Clearing  Corp..  6727. 
7932,  13242,20346 

MBS  Clearing  Corp.,  33125.  35228 

Midwest  Clearing  Corp.,  28542 

Municipal  Securities  Rulemaking  Board,  539, 
544,  5702,  7219.  8894,  13837,  14479, 
15855,  23886,  30078,  33334 

Municipal  Securities  Rulemaking  Board  et  al., 
25940 

National  Association  of  Securities  Dealers,  Inc., 
548,  549,  554,  555,  918,  1049.  1050,  1255. 
1258,  2930.  3142,  3993,  4729,  5329,  5331, 
5846,  6415,  7223,  9552,  10037,  10041, 
12198,  14034,  14293,  14778,  15386. 
17428.  17429,  17707,  19573,  19844, 
20036,  20347,  22664,  23366,  23887, 
23889,  24430,  25386,  25942,  25945, 
27016,  28227,  29075,  30081,  31024, 
31335,  32575.  32907.  32910.  33335. 
34699,  34835,  34836 

National  Securities  Clearing  Corp.,  3328,  4920, 

10171,  16018,  16513,  16772,31664, 
31666,32586,33336 

New  York  Stock  Exchange,  Inc.,  561,  1051, 
1054,  1055,  2693,  3329.  3330,  5332,  5702, 
7680,  8422.  8424,  9369,  9370,  10050, 
12202,  13460,  13462,  13620,  13838, 
14294,  14306,  17206,  23142,  23710, 
24435,  24437,  25092,  25387,  26809, 
26810,  27610,  28848,  29723,  30088, 
31338,  31667,  32588,  32595,  325%, 
32911,32912,35229.35231 

Options  Clearing  Corp..  5333.  5334,  10051, 

10172,  16772,  17709,  20043,  28543, 
30091,  30092,  31889,  32599,  32600 


Pacific  Exchange,  Inc.,  1057,  1058,  1059.  2694, 
2932,  5335,  5336,  5848,  7681,  8426, 

10052.  12826,  15388,  15856,  20349, 
22888,  23370,  23722,  25093,  28850. 
31674,31890 

Pacific  Stock  Exchange.  Inc.,  25096 
Philadelphia  Stock  Exchange.  Inc.,  1061,  1263. 
1849,  3581,  3734,  4921,  4922,  5697, 

10053,  10054.  12203.  14036.  15391, 
15399,  15857,  16019,  18648,  19396, 
22665,  23144,  23378,  25388.  25946. 
29725.  29726,  29727.  29729,  33127,  35232 

Stock  Clearing  Corp.  of  Philadelphia,  1264, 

1851,  17711 
Applications,  hearings,  determinations,  etc.: 
AAL  Variable  Product  Series  Fund.  Inc.  et  al., 

6392 
ABM  Industries  Inc..  4477 
AIM  Advisor  Funds.  Inc.,  et  al..  27829 
All  Communications  Corp..  3142 
Allegiance  Telecom,  Inc.,  27608 
American  AAdvaniage  Funds  et  al.,  20341 
American  Capiul  Strategies,  Ltd.,  19570 
American  Skandia  Life  Assurance  Corp.  et  al., 

7917 
American  Skandia  Trust  and  American  Skandia 

Investment  Services,  Inc.,  18452 
AMR  Invesunent  Services  Trust,  et  al.,  18454 
AiKhor  National  Life  Insurance  Co.  et  al., 

27831 
Aquinas  Funds,  Iik.,  et  al.,  16767 
Arizona  Slock  Exchange.  Inc..  4908,  25928 
Armor  Holdings,  Inc.,  27835 
Bankers  Trust  co.,  et  al..  24427,  25929 
Bergstrom  Capital  Corp..  1035 
Bestfoods.  17696,33936 
BranUey  Capital  Corp.,  16769,  23881 
Brinson  Funds  et  al.,  1 4023 
CareMatrix  Corp.,  27836 
CenterTrust  Retail  Properties.  Inc..  8892 
Charles  Schwab  Family  of  Funds  et  al..  6723 
Chanwell  Dividend  &  Income  Fund,  Inc.,  1 4952 
CityFed  Financial  Corp.,  4165 
Colchester  Street  Trrist  et  al..  19834 
Conseco  Series  Trust  et  al..  8415 
ConKll  Corrections.  Inc.,  3142 
CSX  Financial  Management.  Inc..  34834 
Delmarva  Power  &  Light  Co.,  13458 
e4L,  Inc.,  30555 

Eaton  Vance  Management  et  al..  17697 
Emerging  Markets  Growth  Fund,  Inc..  el  al., 

31654 
Endeavor  Series  Trust  et  al.,  6397 
Equitable  Life  AssuraiKe  Society  of  the  United 

Sutes,  et  al.,  18457 
First  Defined  Portfolio  Fund  LLC.  31326 
FirstLink  Communications,  Inc.,  13834 
Franklin  Gold  Fund  el  al..  1831 
Frank  Russell  Investment  Co.  et  al..  2529 
Gabelli  Equity  Trust  Inc.  et  al..  22882 
Global  TeleSystems  Group,  Inc.,  322% 
Goldman  Sachs  Group.  Inc.,  et  al.,  18062 
Gradison  Growth  Trust  et  al.,  6120 
Grubb&  Ellis  Co.,  917 
Hanger  Orthopedic  Group.  Inc..  1036 
Hartford  Life  &  Annuity  InsuraiKe  Co.  et  al., 

3322,  9361 
HElCOCotp.,  10033 
Horace  Mann  Mutual  Funds  el  al.,  6122 
Infinity  Mutual  Funds.  Inc.,  el  al.,  7923 
InfoCure  Corp.,  10169 
Innovative  Medical  Services.  14292 
Integrated  Security  Systems.  Inc..  1 2826 
Intercept  Group,  Inc.,  1 8645 
International  FiberCom.  Inc..  14293 
INVESCO  Bond  Funds.  Inc..  et  al.,  20031 
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INVESCO  FuiK  s  Group,  Inc.,  18645 

Ivy  Fund  et  al..  2924 

J.P.  Morgan  Sei  ies  Trust  et  al.,  33330 

K2  Design,Inc..  17042 

Kemper  Floaiint  Rate  Fund  et  al..  23881 

K-V  Pharmaceutical  Co..  19572 

Lincoln  National  Life  Insurance  Co.  et  al.,  2927 

Manufacturers  divestment  Trust  et  al.,  15842 

Market  Street  F$nds,  Inc.,  et  al.,  13617 

MBL  Life  Assurance  Corp.  et  al.,  4477 

Mentor  VariabW  Insurance  Portfolios  et  al., 

30069        j 
Mercury  Asset  Management  International  Ltd. 

et  al.,  3207i 
Merrill  Lynch  Ljfe  Insurance  Co.,  et  al.,  18461 
MFS  Scries  Truit  XI  et  al.,  20033 
Midland  Co.,  31B85 
Monitor  Investor,  L.P.,  et  al.,  32900 
Morgan  Stanley  Dean  Witter  Institutional  Fund, 

Inc.,  et  al.,  27339 
Morgan  Stanley  Dean  Witter  Variable 

Investment  Series,  9365 
Nasdaq- 100  Tm^t,  Series  1,  et  al.,  5082 
NationsBanc  Cojnvest  Fund  1999,  L.P.,  et  al., 

5322  ; 

irtfolios.  Inc.,  et  al.,  13044 
et  al.,  22883 
Insurance  Series  Fund.  Inc., 


Nations  Funds 
Nations  Fund  Ti 
Navellier  Varii 

etal.,  1245 
New  England  Fields  Tmst  I,  et  al.,  26466 
Norwest  Advantage  Funds  et  al.,  31330 
Old  Mumal  South  Africa  Equity  Trust.  4479 
PaineWebber  Group  Inc.  et  al..  33120 
PaineWebber  Inq..  et  al.,  18646 
Paragon  Portfoli^  et  al..  24686 
PFL  Life  Insurai^ce  Co.  et  al..  15844 
PolyMedica  Cor*..  19572 
Premier  Bancshajes,  Inc.,  33936 
Premier  Capital  trust  I,  33937 
Pre-Paid  Legal  S^i:es.  Inc.,  29074 
Principal  Management  Corp.  et  al.,  3725 
Prudential  Insurance  Co.  of  America,  et  al.. 

18464 
Prudential  Series  Fund,  Inc.,  et  al.,  6922 
Public  utility  holding  company  filings,  1036. 
1645,  4728,6124,  6128,  6928,  9550, 
|l,  12397,  13619,  14774. 
17698.  18949,  18952. 
jl.  24687,26467,26794. 
30075,  32904,  33937 
t  al.,  19839 

s  Investment  Trust.  6402 
5685 
6929 


10729,  123' 

15383,  16: 

19838,  2 

27836 
RBB  Fund,  Inc 
Robertson  StepI 
Rydex  Variable  "^rust  et  al. 
Salomon  Smith  Qamey  Inc 
Scudder  Kemper  Investments,  Inc..  et  al.,  8153 
Security  Benefit  Life  Insurance  Co.  et  al.,  15191 
Sessions  Group  a  al.,  1251 
Sirrom  Funding  uorp.,  12192 
Sirrom  Investments,  Inc.,  12193 
SoftNet  Systems.llnc..  29933 
Stephens  Group.  Inc..  et  al..  6930 
STI  Classic  Fundi  ei  al..  22886 
Strategic  Global  iKome  Fund,  Inc.,  32561 
Sun  Capital  Adviiers  Trust  et  al.,  15846 
TCW  Galileo  Fuiids,  Inc.,  et  al.,  13834 
Templeton  Dragoji  Fund.  Inc.,  3326 
Titan  Pharmaceuticals.  Inc.,  13619 
Todd  Investment  Advisors,  Inc.,  14776 


ial  Networks  pic.  14953 


Tradepoint  Finan( 
Turner  Corp..  88?  2 
Unocal  Corp.,  19  72 
Viacom,  Inc.,  195  73 
Victory  Portfolio!  et  al..  4909.  10730 
Warburg  Dillon  Fead  LLC.  10507 
Warburg  Pincus  >  isset  Management.  Inc..  et  al., 
25089 


Washington  Real  Esute  Investment  Trust,  6932 
WEBS  Index  Fund,  Inc..  et  al.,  31658 
Western  Reserve  Life  Assurance  Co.  of  Ohio 

etal.,  14024 
Zweig/Glaser  Advisers  et  al.,  7928 

Selective  Service  System 

PROPOSED  RULES 

Semi-annual  agenda,  22188 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
6129,25950 

Small  Business  Administration 

RULES 

Business  loans: 
504  program  financing  and  clarification  of 
existing  regulations,  21  IS 
Correction,  27445 
Premier  certified  lenders  program:  pilot  program 
exteixled  and  certified  development 
company  authority  expanded.  26273 
Unguaranteed  portions  of  loans;  securitization, 
sales,  and  pledges,  6503 
Disaster  loan  program: 

Streamlining  and  clarification;  correction,  13667 
Small  business  size  standards: 

Engineering  services,  architectural  services,  and 
surveying  and  mapping  services,  26275 
Surety  bond  guarantees: 
Technical  amendments,  18324 

PROPOSED  RULES 

Business  loans: 
Certified  development  companies;  fees 

limitation.  15942 
Liquidation  of  collateral  and  sale  of  commercial 
loans,  34745 
Federal  claims  collection: 

Debt  collection  through  offset,  3454 
Government  contracting  programs: 

Contract  bundling,  2153 
Organization,  functions,  and  authority  delegations: 
Disaster  Area  Counsel  et  al.;  administrative 
claims  approval,  denial,  etc.,  23027 
Semi-aiuiual  agenda,  22190 
Small  business  investment  companies: 
Low  and  moderate  income  investments  (LMI 

investments);  category  establishment.  6256 
Miscellaneous  amendments,  18375 
Small  business  size  standards: 

Accounting,  auditing,  and  bookkeeping  services, 

29813 
Health  services  agencies,  23798 
Manufacturer  and  remanufacturer.  definitions  as 
they  apply  to  computer  industry.  15708 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3582, 
4923.6933.  10055.  11075,  14779,  18467, 
23724,27018.  30368,31341 
Submission  for  OMB  review;  comment  request, 
3144,  12204,  17051,  20044,  22896,  33942, 
33943 
Alternative  dispute  resolution;  use  and  case 

selection  criteria;  policy  statement,  27843 
Business  loan  programs: 
Securitization  of  Section  7(a)  loans;  initial 
beiKhmark  number  establishment,  16021 
Disaster  loan  areas: 
Alabama,  35233 
Alabama  et  al..  12204 
Alaska.  8431 


Arkansas,  5698,  843 1 ,  8633 

California.  4730,  20045 

Colorado,  29076,  30369,  35233 

Florida,  919,  3331,28229 

Georgia,  23892,  31892 

Illinois,  26471,31893.  35233 

Indiana,  8432 

Iowa,  29934.  31893,  33128 

Kansas,  27018,  27846.  29076 

Louisiana,  20045,  23379 

Louisiana  et  al.,  19208 

Massachusetts  et  al.,  3331,  12205,  23379 

Mississippi,  23380 

Missouri,  23893,  27846,  29934 

New  Jersey  et  al.,  8633 

New  Mexico,  33128 

New  York,  4731 

North  Carolina.  24212 

North  Dakota,  33129 

Ohio,  20045 

Ohio  et  al.,  7224 

Oklahoma,  27019,  27846 

Pennsylvania,  8633 

South  Dakota,  33129 

Tennessee,  5849,  8432.  8634,  16021,  28230, 

29934 
Texas,  919,  23380,  27019,  29076,  29934,  31893 
Texas  etal..  12205 
Washington,  14780,  16021 
Washington  et  al.,  5849 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug-free  workplace  demonstration  program, 

17050 
FinaiKial  counseling  and  other  technical 
assistance  to  women;  Federal  assistance, 
2934 
Women's  Business  Center  projects  in  Mid-Delta 
Region,  MS,  20045 
Interest  rates;  quarteriy  determinations,  18468, 

35234 
Intergovernmental  review  of  ageiKy  programs  and 

activities,  18064 
License  surrenders: 
Cactus  Capiul  Co.,  17050 
Enterprise  Capital  Corp.;  revocation,  26471 
Enterprise  Fund,  L.P.,  26471 
KOCO  Capital  Co..  L.P.,  14781 
Pioneer  Ventures  L.P..  1 8468 
Polaris  Capital  Corp.,  26472 
SBC  Equity  Partners,  Inc.,  5849 
TLC  Funding  Corp.,  14781 
Meetings: 
National  Small  Business  Development  Center 

Advisory  Board,  3144,  23724 
New  Markets  Lending  Company  pilot  loan 

program,  10055,  11075 
Regional  Faimess  Boards — 
Chairs,  5850 

Heartland  States,  17050,  17051 
New  England  States,  23724 
Northwestern  Sutes,  23724 
Rocky  Mountain  States,  31893 
South  Atlantic  States.  31893 
Meetings;  district  and  regional  advisory  couiKils: 
Connecticut,  2934 
District  of  Columbia,  14781.35234 
Florida,  2934,  13463,31894 
Maine,  24437 
New  York,  17051 
Oregon,  4731 
Pennsylvania.  19208 
Texas,  5850 

Wisconsin,  2934,  25097,  31894.  35234 
Organization,  functions,  and  authority  delegations: 
Assistant  Administrator.  Portfolio  Management, 
31.341 
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District  office  name  changes,  6130 
Reporting  and  Recordkeeping  Requirements, 
Small  business  competitiveness  demonstration 

program;  policy  directive,  29693 
Applications,  hearings,  determinations,  etc.: 
Bayview  Capital  Paimers,  L.P.,  8429 
BOCNY.  LLC,  14780 

Caduceus  Capital  Health  Ventures,  L.P..  8429 
Capital  International  SBIC,  L.P.,  8429 
EOS  Partners  SBIC  II.  L.P.,  13243 
First  New  England  Capital  2,  L.P..  8430 
InvestCare  Parmers.  L.P.,  1 4780 
KCEP  Ventures  II,  L.P.,  14780 
Key  Mezzanine  Capital  Fund  I,  L.P.,  8430 
Leg  Partners  Debennire  SBIC,  L.P.,  14960 
Leg  Partners  III.  SBIC  L.P..  14960 
NationsBanc  Capital  Investors  SBIC,  L.P.,  8430 
Norwest  Venture  Partners  VII,  LP.,  8430 
RBC  Equity  Investments,  Inc.,  8430 
RFE  VI  SBIC,  LP..  228% 
TO  Origen  Capital  Fund,  L.P.,  et  al.,  32601 
Virginia  Capital,  L.P.,  8431 
Viridian  Capital,  LP.,  8431 
Wasatch  Vennire  Fund  11,  L.L.C..  14960 
Zero  Stage  Capital  VI,  L.P.,  8431,  18467 

Social  Security  Administration 

RULES 

Social  security  benefits: 
Federal  old  age,  survivors,  and  disability 
insurance — 
Body  system  listings;  expiration  date 

extensions,  29786 
Commissioner,  defmiiion;  CFR  correction, 

10103 
Employer  identification  numbers  for  State  and 

local  government  employment.  33015 
Guarantee  cases;  maximum  family  benefits, 

17100 
Prehearing  proceedings  and  decisions; 
attorney  advisors  authority;  extension, 
13677 
Spouses,  mothers,  fathers,  and  children; 

technical  ametxlments,  14606 
Substantial  gainful  activity  amounts;  average 
monthly  earnings  guidelines,  22903 
Supplemental  security  iiKome: 
Aged,  blind,  and  disabled — 
Prehearing  proceedings  and  decisions; 
attorney  advisors  authority;  extension, 
13677 
Substantial  gainful  activity  amounts;  average 
monthly  earnings  guideline,  18S66, 
22903 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation — 
Benefits  application  effective  date,  31%9 

PROPOSED  RULES 

Semi-amiual  agenda,  22198 
Social  security  benefits: 
Federal  old  age,  survivors  and  disability 
insurance — 
Disability  benefits  reduaion  on  account  of 
workers'  compensation  and  public 
disability  benefits  and  payments; 
proration  methods;  withdrawn,  6824 
Substantial  gainfiil  activity  amounts;  average 
monthly  earnings  guidelines,  7559 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Substantial  gainful  activity  amounts;  average 
monthly  earnings  guidelines,  7559 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection:  comment  request,  1645, 

2685,  4168,  5088,  5850,  8897,  12398, 

13839,  14781,  17051,  18955,  26472, 

28852,32913,  35234 
Submission  for  OMB  review;  comment  request, 

2695.  5088.  5850.  9553,  14781,  18956, 

23145,33130 
Foreign  insurance  or  pension  systems: 

Hungary,  13243 
Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner  for  Systems,  30369 
Deputy  Commissioner  Office,  Disability  and 

Income  Security  Programs,  19397 
Deputy  Commissioner  Office,  Human 

Resources,  19849 
Office  of  Deputy  Commissioner,  Operations, 

31028 
Office  of  Financial  Policy  and  Operations, 

29378 
Privacy  Act: 
Computer  matching  programs,  1266,  24688 
Systems  of  records,  10173,  11076 
Social  security  acquiescence  rulings: 
Florez  on  behalf  of  Wallace  v.  Callahan; 

supplemental  iiKome;  deeming  of  iiKome 

from  stepparent  to  child  when  natural 

parent  is  not  living  in  same  household. 

4923 
Kems  V.  Apfel;  highly  marketable  skills  for 

individuals  close  to  retirement  age, 

definition,  12205 
McQueen  v.  Apfel;  defuiition  of  highly 

marketable  skills  for  individuals  close  to 

retirement  age,  28853 
Termination  of  entitlement  based  on  presumed 

death,  18468 
Social  security  rulings: 
Chronic  Fatigue  Syndrome,  disability  claims; 

evaluation  and  adjudication,  23380 
Disability  and  blindness  claims  evaluation  for 

individuals  age  65  and  older,  33337 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Cumberland  System  of  Projects,  6341 

Southwestern  Power  Administration 

NOTICES 

Integrated  System  power  rates: 

New  power  rates;  rate  order  approved  and 
placed  in  effect  on  interim  basis.  6342 
Power  rates: 

Sam  Raybum  Dam  Project,  34797 

Special  Counsel  Oflice 

See  Office  of  the  Special  Counsel 

State  Department 

RULES 

Freedom  of  Information  Act;  implementation: 
National  security  information;  classification, 
safeguarding,  and  declassification.  25430 
International  Traffic  in  Arms  regulations: 
Commercial  arms  transfers;  model  regulations; 

implementation.  17531 
Commercial  communications  satellite  control  on 
U.S.  Munitions  List,  13679 
Nationality  and  passports: 
Passports  denial,  revocation,  or  cancellation  and 
consular  reports  of  birth  cancellation; 
procedures,  19713 
Privacy  Act;  implementation.  10949.  18808 
United  Nations  Convention  Against  Torture  and 
Other  Cruel.  Inhuman,  or  Degrading 
Treatment  or  Punishment;  implementation: 


Extradition  of  individual  likely  to  be  tortured; 
prohibition.  9435 
Visas;  nonimmigrant  documentation: 
Passport  and  visa  waivers.  28915 
Photograph  requirement.  13510 
Visa  waiver  pilot  program — 
Countries  added  and  probationary  entry  stanis 
eliminated,  35 
Waiver  by  Secretary  of  State  and  Attorney 
General  of  passport  aiKl/or  visa 
requirements- 
British  Virgin  Islands  nationals  entering  U.S. 
through  St.  Thomas,  U.S.  Virgin  Islands, 
7998 

PROPOSED  RULES 

Consular  services;  fee  schedule: 

Changes,  6584,  28946 
Nationality  and  passports: 
Passports  denial,  revocation,  or  cancellation  and 
consular  reports  of  birth  cancellation; 
procedures.  5725 
Privacy  Act;  implemenution,  789 
Semi-annual  agenda,  21558 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3583, 

10056.  25097.  25098 
Submission  for  OMB  review;  comment  request. 
16514,25389 
Aims  Export  Control  Act 
Determinations.  26474 
Export  licenses;  Congressional  notifications. 
7934.  17430.23145,32074 
Committees;  establishment,  renewal,  tennination, 
etc.: 
Arms  Control  and  Nonproliferation  Advisory 

Board,  32601 
Inter-American  Tropical  Tuna  Commission, 

U.S.  Section  Advisory  Commiiiee.  23724 
Labor  Diplomacy  Advisory  Committee,  10733 
Overseas  Presence  Advisory  Panel.  8160 
Private  International  Law  Advisory  Commitee. 
20! 
Environmental  statements;  availability,  etc.: 
Farm  to  Market  Road  3464  from  Interstate 
Highway  35  to  Laredo  Northwest 
International  Bridge.  TX,  32083 
Foreign  Affairs  Agencies  Consolidation  Act  of 
1998;  implementation: 
Privacy  Act;  transfer  of  systems  of  records  from 
Arms  Control  and  Disarmament  Agency, 
18956 
Foreign  Affairs  Reform  and  Restructuring  Act  of 

1998;  implementation.  29731 
Foreign  Assistance  Act;  determinations: 

Honduras.  15197 
Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act: 
Bosnia  and  Herzegovina;  U.S.  position  on 
proposed  credit  facility  of  European  Bank 
for  Reconstruction  and  Development, 
13840 
U.S.  bilateral  assistance;  waivers — 
Bosnia  and  Sert)ia.  7224,  19398 
Foreign  passports  validity;  list  of  countries,  4731, 

14300 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Anti-domestic  violence  and  trafficking  in 

women  and  children  training  and  technical 
assistance  program,  28230 
International  agreements: 
Satellite  telecommunications;  international  anti- 
bribery  and  fair  competition  laws,  14301 
International  Joint  Commission: 
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Treaty  of  1909— 
projects,  comment  request,  919 
Nkmakan  Lakes;  dams 
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Comiiittee.  6731 

Dipic  matic  Documentation  Advisory 
7938.  10334.  24688 
Communications  and  Information 
Ad\  isory  Committee,  920,  7226. 

Eqonomic  Policy  Advisory 

4732.  22666 
hahnonization  of  chemical 
and  labeling  sytems; 
activities.  1266 
Advisory  Committee,  9370 
Telecommunications  Advisory 
3331,5698,  19575,27341. 


Advisory  Panel.  10334, 
,  28022,  33341 
Advisory  Council,  27342 
Advisory  Council.  5698. 


International  Law  Advisory  Committee. 
17435.  17436.  17437 
Freedt>m  Abroad  Advisory 

25951 
Coordinating  Committee.  3 1 44.  5089. 
10524.  11079.  11080.  19399, 
(129 


Union:  international  postal 

0 

Union  Congress;  briefing, 

proliferation  activities; 

entities.  18957 
2935 
icenses;  suspension,  revocation. 

Inc.,  et  al.,  200 

2936.  31029 
functions,  and  authority  delegations: 
for  International  Narcotics 
Ejiforcement  Affairs.  1 267 
Secretary  for  Records  and 
Services.  7227 

of  State  for  Arms  Control  and 
Security.  17208 
application  of  United  States 
trdaiies.  3735 
res  Tictions,  U.S.: 


Pipeline  facilities  on  U.S.  borders;  permit 
applications: 
Penn  Octane  Corp..  28544 
Portland  Pipe  Line  Corp..  1 7052 
Presidential  permits: 
El  Paso.  TX;  pipeline  facilities  crossing 
boundary  between  United  States  and 
Mexico.  24689 
Laredo  Northwest  International  Bridge.  TX, 

32085 
San  Diego,  CA;  pedestrian  toll  bridge  between 
Tijuana,  Baja  California,  Mexico,  and  San 
Diego.  9210 
Simias,  WA,  and  Abbotsford.  British  Columbia, 
Canada;  construction  of  municipal  water 
systems  pipeline.  27847 
Privacy  Act: 

Systems  of  records.  92 1 
Shrimp  trawl  fishing;  sea  turtle  protection 
guidelines;  certifications.  14481 

State  Justice  Institute 

NOTICES 

Meetings;  Surtshine  Act  28856 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration 

NOTICES 

ADAMHA  Reorganization  Act;  implementation: 
Adults  with  serious  mental  illness;  estimation 
methodology.  33890 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1634. 
2907.  5668.  7205,  9517,  13029,  13030, 
13806.  18434.  20317.  22632.  31283 
Submission  for  OMB  review;  comment  request, 
522,  3704.  6368,  7657,  15777,  15984, 
20008.  25897.  26995.  29051.  29052.  34261 
Changing  the  conversation;  national  plan  to 

improve  substaiKe  abuse  treatment;  comment 
request.  30531 
Federal  agency  urine  drug  testing:  certified 

laboratories  meeting  minimum  standards,  list 
171.  5813,  10480,  17193,  23848,  29664 
Grant  and  cooperative  agreement  awards: 
Alaska  Health  and  Social  Services  Department 
Mental  Health  and  Developmental 
Disabilities  Division.  18922 
Farm  Resource  Center  of  Cairo.  IL.  26995 
Minority  Fellowship  Program — 

American  Nurses  Association  et  al.,  20009 
Pace/Orchard  Place-Child  Guidance.  Inc.,  23850 
Policy  Research,  Inc..  19799 
Research  Triangle  Institute.  3704 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Child  mental  health  initiative.  3533 
Community-based  practice/research 

collaboratives  development.  33897 
Community-initiated  interventions.  10311 
Elementary  and  secondary  education — 
School  violence  prevention  and  early 

childhood  development  activities.  5814, 
5839 
Emotionally  disturbed  children  and  their 
families:  national  training  and  technical 
assistance  center.  203 1 8 
Homeless  families;  women  with  psychiatric, 
substance  use.  or  co-occurring  disorders 
and  their  dependent  children.  30350 
Mental  Health  Services  Center — 


CSAT  Action  Grant  Program.  1 1027 
Mental  health  and  substance  abuse  needs, 

29666 
School  action  grant,  1 1935 
Predictor  variables  by  developmental  stage 
grantees  and  research  coordinating  center. 
23091 
Safe  Schools/Healthy  Students  Initiative.  15906, 

15909,  31684 
School  violence  prevention  programs,  27590 
Substance  Abuse  Prevention  Center — 
Family  strengthening,  1 1938 
Targeted  substance  abuse  and  HIV/AIDS 

prevention.  1 1940 
Technical  assistance;  workshop.  23661 
Substance  Abuse  Treatment  Center — 
Adolescent  treatment  models,  10482 
Mental  health  and  substance  abuse  needs, 

29666 
Targeted  capacity  expanision  et  al.,  1 1478 
Technical  assistance;  workshop,  23661 
Targeted  substance  abuse  and  HIV/ AIDS 
prevention  and  targeted  substance  abuse 
treatment  and  HIV/AIDS  services.  33490 
Meetings: 

Drug  Testing  Advisory  Board,  5310.  22873 
Grant  programs  technical  assistance  workshops. 

8109 
SAMHSA  National  Advisory  Council,  1635 
SAMHSA  National  Advisory  CouiKil  et  al., 

29053 
SAMHSA  special  emphasis  panels,  173,  1635, 
6907.  10157.  18627,  18626,  28209.  28210. 
30048.  31867.32513 
Substance  Abuse  Treatment  Center  National 

Advisory  Council.  2908.  26996 
Women's  Services  Advisory  Committee.  14007 
Privacy  Act: 
Systems  of  records,  2909 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Abandoned  mine  land  reclamation: 

Projects  financing.  7470 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Alaska.  8510 

Illinois.  3413.  6191 

Indiana.  12890.28362.31691 

Maryland.  17978 

Montana,  3604,  361 1 

North  Dakota,  1127,  128% 

Ohio,  17980 

Oklahoma,  3420 

Pennsylvania,  14610,  30387 

Texas.  23540 

Utah.  8514 

Various  States.  20164 

Virginia.  23542 

West  Virginia.  6201.  26288 

PROPOSED  RULES 

Federal  and  Indian  lands  programs: 

Indian  lands;  definition  clarification,  8464, 
18585 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Indiana,  6150,  14412.27484 

Kentucky,  816,  3670.  4604,  29247 

Missouri,  32449 

North  Dakou,  18586 

Ohio,  6005.  18857 

Pennsylvania,  12269 

Texas,  7145,  29249 

West  Virginia,  19327,28771 
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Surface  coal  mining  and  reclamation  operations: 
Mining  operations  ownership  and  control: 
definitions,  application  and  permit 
information  requirements,  permit  eligibility, 
etc.,  8763 
Ownership  and  control  of  mining  operations; 
defmitions,  permit  requirements, 
enforcement  actions,  etc.,  15322,  2381 1 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  179, 
2231.  4701,  8628,  13035,  13236,  18934, 
33505 
Submission  for  0MB  review;  comment  request. 
3136,  23669,  23857,  32254,  32520 
EnvironnKntal  statements;  availability,  etc.: 
Fall  Creek  Falls  Sute  Park.  TN;  unsuitability 
for  mining  operations,  4701 
Environmental  statements:  notice  of  intent 
Appalachian  coalfields,  WV;  mountaintop 
mining  and  valley  fills,  5830 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Ridgewater  Improvement  District  water 

distribution  system;  Converse  County,  WY, 
18634 
Watershed  cooperative  agreement  program,  180 
Wyoming — 
Abandoned  Coal  Mine  Land  Research 

Program.  33506 
Cokeville  High  School  Project,  33513 
Converse  County  Road  37  Project,  33510 
Greybull  Sewer  Replacement  Project,  33507 
Kaycee  Community  Health  Center  Project. 

33511 
Rock  Springs  Stormwater  Drainage  Channel 
Project,  33508 
Meetings: 
Reforestation  of  surface  coal  mines;  policy 
outreach  symposium,  909 
Privacy  Act: 
Systems  of  records,  16997,  17412.  17413, 
20021 
Revegetation;  standards  for  success: 
Meetings  and  comment  request,  26773 

Surface  Transportation  Board 

RULES 

Fees: 
Licensing  and  related  services;  1999  update, 
5191 
Tariffs  and  schedules: 
Transportation  of  property  by  or  with  water 
carrier  in  noncontiguous  domestic  trade; 
publication,  posting,  and  filing,  5194 
Title  49  (Parts  1000-1 199);  republication:  CFR 
correction,  10234 

PROPOSED  RULES 

Rail  carriers: 

Waybill  dau;  confidentiality,  26723 
Rail  procedures: 
Rail  rate  reasonableness,  exemption  and 
revocation  proceedings;  expedited 
procedures.  34185 
Railroad  consolidations,  mergers,  and  acquisitions 
of  control: 
Safety  integration  plans.  19512 
Semi-annual  agenda,  22430 

NOTICES 

Environmental  statements:  availability,  etc.: 
Dakota.  Minnesota  &  Eastein  Railroad  Corp.. 

11980 
Illinois  Central  Corp.  et  al..  1 1083 
Market  dominance  determinations:  product  ;tnd 
geographic  competition:  policy  statement. 
6417 


Meetings;  Sunshine  Act.  13845.  15200 
Motor  carriers: 
Control  exemptions — 

Coach  USA,  Inc.,  25392 
Finance  applications — 
Coach  USA.  Inc..  26475 
Coach  USA,  Inc..  et  al..  4174 
Greyhound  Lines.  Inc..  et  al..  5859 
K.C.  Irving.  Ltd..  et  al..  13628 
Laidlaw.  Inc..  1651 
Pooling  agreements — 
Groendyke  Transport,  Iik.,  et  al..  4743 
Rail  carriers: 
Cost  of  capital — 

Railroad  industry's  1998  decision,  27035 
Cost  recovery  procedures — 
Adjustment  factor.  14304.  33543 
Prtiductivity  adjustment  factor,  4744 
Railroad  operation,  acquisition,  construction,  etc.: 
Adrian  &  Blissfield  Rail  Road  Co..  29942 
Albany  Bridge  Co..  Inc..  et  al..  6133 
Ballard  Terminal  Railroad  Co.,  L.L.C.,  9556 
Blacklands  Railroad  Co..  7688 
Blue  Rapids  Railway  Co..  16780 
BNSF  AcquisiUon.  Inc..  10526 
Branch  &  St  Joseph  Counties  Rail  Users 

Association,  Inc..  35249 
Brandywine  Valley  Railroad  Co..  18965 
Burlington  Northern  &  Santa  Fe  Railway  Co.. 
1268.  3336,  5860.  9371.  12402.  29414, 
30375,  32095,  32607 
Canadian  Pacific  Railway.  26476.  26477 
Central  New  England  Railroad,  Inc.,  4490 
Chattooga  &  Chickamauga  Railway  Co.,  1269 
Consolidated  Rail  Corp.,  15869.  24217.  27851 
CSX  Transportation.  Inc..  18067.  33544 
CSX  Transportation.  Inc..  et  al.,  2471 1 
Dakota.  Minnesou  &  Eastern  Railroad  Corp.. 

19407 
Dakota.  Missouri  Valley  &  Western  Railroad. 

Inc..  2«559 
Dallas  Area  Rapid  Transit.  2534 
Dallas,  Gariand  &  Northeastern  Railroad,  Inc., 

5861 
Delaware  Transportation  Group,  Iik.,  34310, 

34311 
Diamond  State  Port  Corp.  et  al.,  343 1 1 
Fredonia  Valley  Railroad.  Inc.,  1269.  7688 
Georgia  &  Florida  RailNet,  Inc..  25953 
Georgia  Department  of  Transporution,  1068. 

1270 
Grand  Trunk  Western  Railroad  Inc..  10338, 

30101.346% 
Great  Westem  Railway  of  Colorado.  L.L.C., 

23391 
Greenville  County  Economic  Development 

Corp.,  29942 
Illinois  Cenual  Railroad  Co.,  20354,  33544, 

35249 
IMC  Global  Inc.,  17214 
Indiana  Northeastem  Railroad  Co.  et  al.,  352SO 
New  England  Central  Railroad,  Inc.,  9556 
New  Hampshire  &  Vermont  Railroad  Co., 

18966 
New  Hampshire  Transportation  Department. 

18966 
New  Orieans  &  Gulf  Coast  Railway  Co..  22898 
New  York  Central  Lines  LLC,  34843 
Norfolk  Southern  Railway  Co.  et  al.,  19215 
North  American  RailNet,  Inc.,  25954 
Oakland.  CA,  1069  Ogeechee  Railway  Co.. . 

1069 
Pioneer  Railcorp..  26477 
Pioneer  Railcorp  et  al.,  4490 
Portland  &  Western  Railroad,  Inc.,  26478 
Port  of  Tillamook  Bay  Railroad.  26478 


RailTex.  Inc..  et  al..  3149 

Rio  Grande  Pacific  Corp..  22897 

Rock  &  Rail.  Inc..  23391.  34312 

Salt  Lake  City  Southern  Railroad  Co..  Inc.. 

7234 
San  Joaquin  Valley  Railroad  Co..  15200 
Tongue  River  Railroad  Co..  5339 
Union  Pacific  Railniad  Co..  1069.  1270.  6937, 

11083,  17214,  18965,  25954 
Railroad  services  abandonment 
Buriington  Northern  &  Sanu  Fe  Railway  Co., 

33544 
Central  Kansas  Railway  L.L.C.,  14789 
Columbus  &  Greenville  Railway  Co.,  5701 
CSX  Transportation.  Inc.,  2702.  1 1084.  13629. 

18967.  27852.  28868 
Doniphan.  Kensett  &  Searcy  Railway,  7688 
Dunn-Erwin  Railway.  16022 
Florida  Midland  Railroad  Co.,  Inc.,  8161 
Gauley  River  Railroad,  LLC,  13469 
Kansas  Southwestern  Railway,  L.L.C.,  12213 
Lake  Superior  &  Ishpeming  Railroad  Co.,  6738 
Lone  Star  Railroad,  Inc.,  3I03S 
Mid-Michigan  Railroad.  Inc..  28559 
Norfolk  Southern  Railway  Co..  1 1530.  14045 
Pittsburgh  Industrial  Railroad.  Inc..  33134 
Railroad  Venmres,  Inc.,  30560 
Red  River  Valley  &  Western  Railroad  Co., 

10526 
Rio  Valley  Railroad.  Inc..  23898 
Rochelle  Railroad  Co..  1 1084 
Soo  Line  Railroad  Co..  3150 
Southeastern  International  Corp.,  23898 
Union  Pacific  Railroad  Co.,  3740.  8901,  17056. 

27617.  33545 
Yreka  Western  Railroad  Co..  5343 

Technology  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
National  Medal  of  Technology  Nomination 

Evaluation  Committee,  1 1445 
United  States-China  Science  and  Technology 
Commission:  Civil  Industrial  Technology 
Coordinating  Committee.  6050 
United  States-Greek  Ministry  of  National 
Economy  Initiative  for  Technology 
Cooperation  with  Balkans:  Joint  Science 
and  Technology  Cooperation  Council.  6050 
United  States-Northern  Ireland  Industrial 
Research  and  Technology  Unit:  Joint 
ScieiKe  and  Technology  Cooperation 
Council.  6050 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Experimental  Program  to  Stimulate  Competitive 
Technology.  13543.  17717 

Tennessee  VaJley  Authority 

RULES 

Electronic  Freedom  of  Information  Act; 
implementation.  4044 

PROPOSED  RULES 

Semi-annual  agenda.  22220 
NOTICES 

AgeiKy  infomtation  collection  activities: 
Proposed  collection:  comment  request.  2530. 

24438.  29935 
Submission  for  OMB  review;  comment  request 
I44«5 
Committees:  establishment  renewal,  termination, 
etc.: 
Land  Between  the  Lakes  Advisory  Committee. 
10176 
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Environmental  statements;  availability,  etc.: 
Columbia  Dant  and  Reservoir  Project.  TN; 
unfinishe*^  dam  structure  stabilization, 
288S6      i 
Kingston  Fossl  Plant.  TN:  alternative  coal 

receiving  Systems.  27020 
North  Alabami  Pipeline  Project  AL.  4486 
Shoreline  management  intiative;  assessment  of 
residential  shoreline  development  impacts 
in  Tennesiee  Valley,  30092 
Environmental  statements;  notice  of  intent: 
Haywood  Coufty,  TN;  greenfield  sites;  electric 
generatioit  peaking  and  baseload  capacity 
addition.  19935 
LSP  Energy  LP:,  option  purchase  agreement 
for  supply^  of  electric  energy;  termination, 
6130 
Tellico  Reservoir.  TN.  2531.  5699 
Meetings: 
Land  Between  the  Lakes  Advisory  Committee. 
25951 
Meetings;  Sunshijie  /wct.  3994,  4924.  10056. 

19400,  3208J5 
Privacy  Act 
Systems  of  reci)rds.  29379 

Textile  Agreements  Implementation 
Committee 

See  Committee  fqr  the  Implementation  of  Textile 
Agreements  ' 

Thrift  Supervision  Office 

RULES 

Consumer  credit  classified  as  loss,  slow  consumer 
credit  and  spw  loans;  defmitioas  removed. 
6502 
Risk-based  capita): 
Construction  lobns  on  presold  residential 
properties,  junior  liens  on  1  -  to  4-family 
residential  properties,  etc..  10194 
Savings  associations: 
Capital  distrib«<ions.  2805 

PROPOSED  RUtES 

Operations: 
Savings  associ^ions;  Know  Your  Customer 
programs  ^velopment  withdrawn.  1 4845 
Regulated  activities: 
Exempt  savings  and  loan  holding  companies 
and  grandfathered  activities.  5982 

NOTICES  I 

AgeiKy  information  collection  activities: 
Proposed  colle()tion;  comment  request  9218. 

15397.  16J22.  28027.  28873 
Submission  forjOMB  review;  comment  request 
9218.  290^3,29943,  34849 
Community  Reinvestment  Act  regulations;  Federal 
fmancial  supervisory  agencies  policy 
statement;  withdrawn,  16578 
Insured  depositor^  instimtions;  branch  closings; 

policy  staientent  34844 
Applications,  hea^gs.  determinations,  etc.: 
Alaska  Federal  Savings  Bank,  27354 
Douglas  Feder^  Bank,  26817 
First  Federal  Btnkshares,  M.H.C..  8901 
First  Federal  Savings  Bank.  8901 
Florida  Parishe*  Bank,  27853 
Indian  Village  Community  Bank,  27354 
Mechanics  Savings  &  Loan,  ^\,  27355 
Palmyra  Savings  &  Building  Association,  F.A., 
8902 


Toxic  Substatces  and  Disease 
Registry  ^Agency 

See  AgeiKy  for  T  )xic  Substances  and  IDisease 
Registry 
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Trade  Representative,  Office  of 
United  States 

NOTICES 

Caribbean  Basin  Economic  Recovery  Act: 

Program  operation;  report  to  Congress,  3 1 342 
Committees;  establishment  renewal,  termination, 
etc.: 
Free  Trade  Area  of  the  Americas  Joint 
Government-Private  Sector  Experts 
Committee:  identification  of  private  sector 
expert  on  electronic  commerce  consumer 
issues;  comment  request  268 1 1 
Generalized  System  of  Preferences: 

Annual  product  and  country  eligibility  practices 
review  (1999)— 
Petitions  submission  deadline,  20046 
Competitive  need  limitations;  import  statistics: 

comment  request  4732 
Mauritania;  beneficiary  developing  country 

designation  criteria,  1 8957 
Mongolia;  beneficiary  developing  country 

designation  criteria.  3736 
Soda  ash  petition;  1998  beneficiary  country 
practices  review.  4168 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Govenunent-funded  airport  construction 
projects;  list  of  countries  denying  fair 
market  opportunities,  24689 
Harmonized  Tariff  Schedule: 

Technical  corrections,  32915 
Intellectual  property  rights  protection,  countries 
denying;  policies  and  practices:.  26% 
Argentina  et  al..  24438 
Meetings: 
Industry  Sector  Advisory  Committees — 
Aerospace  equipment  3995,  10057 
Small  and  Minority  Business,  32087 
Trade  and  Environment  Policy  Advisory 

Committee,  19400 
Trade  Policy  and  Negotiations  Advisory 

Committee,  16773.  28022 
Trade  Policy  Staff  Committee — 
World  Trade  Organization;  free  trade  area  of 
the  Americas;  market  access 
negotiations,  etc.;  public  hearings  and 
request  for  comments.  25525 
North  American  Free  Trade  Agreement  (NAFTA): 
Accelerated  tariff  eliminations — 
Petitions  request  28857 
Reports  and  guidance  documents;  availability,  etc.: 
Discrimination  in  foreign  government 

procurement  pursuant  to  Executive  Order, 
3116,25525 
Trade  expansion  priorities  pursuant  to  Executive 
Order  131 16,  Super,  01,  24439 
Tariff  Act  of  1930: 
Subsidies  agreement  countries — 
Macedonia,  17208 
Tariff-rate  quota  amount  determinations: 

Beef  from  New  Zealand,  18957 
Trade  Policy  Staff  Committee: 
Telecommunications  equipment;  mutual 
recognition  agreement  negotiations  by 
members  of  Inter-American 
Telecommunications  Commission  (CITEL), 
1853 
World  Trade  Organization — 
Free  trade  area  of  the  Americas;  market 
access  negotiations,  etc.,  1 8469 
Unfair  trade  practices,  petitions,  etc.: 
Canada;  tourism  and  sport  fishing,  28545 
Mexico;  high  fructose  com  syrup;  investigation 

and  comment  request,  28860 
Priority  foreign  country  practices  and  foreign 
countries  engaging  in  discriminatory 


government  procurement  practices;  c, 

17053 
United  States-Israel  Free  Trade  Area 

Implementation  Act;  qualifying  industrial 
zone  designations,  13623, 
World  Trade  Organization: 
Dispute  settlement  panel  establishment 
requests — 
European  Communities;  banana  importation, 

sale,  and  distribution,  19209 
European  Communities;  examine  Section 
1 10(5)  of  U.S.  Copyright  Act  29077 
European  Communities;  hot-rolled  lead  and 
bismuth  carbon  steel  products  from 
United  Kingdom,  17712 
European  Communities;  wheat  gluten  import 

limitation,  33 1 30 
Japan;  Antidumping  Act  of  1916 

examination,  32919 
Korea;  imports  of  fresh,  chilled,  and  frozen 

beef,  27847 
Measures  affecting  government  procurement 

27022 
Trade  Act  of  1974;  inconsistency  with  U.S.'s 
obligations,  14037 
Forest  products  sector,  tariff  elimination; 
economic  and  environmental  effects; 
comment  request  34304 
Germany;  compliance  with  Basic 

Telecommunications  Agreement;  comment 
request.  30094 
Recommendations — 
European  Communities;  meat  and  meat 
products.  14486 
Telecommunications  trade  agreements  and 
electronic  conmierce  market  opportunities; 
comment  request,  1854 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  2436 
Air  carrier  authority  applications;  procedures  and 
evidence 
Correction,  12084 
Computer  reservation  systems,  carrier-owned 

Expiration  date  extension.  1 5 1 27 
Disadvantaged  business  enterprise  participation  in 
DOT  financial  assistance  programs.  50% 
Correction.  34569 
Economic  regulations: 
Airline  change-of-gauge  services;  disclosure. 

12854 
Airline  code-sharing  arrangements  and  long- 
term  wet  leases;  disclosure.  1 2838 
Commuter  air  carriers;  fimess  applications; 

filing  location  change.  32 1 1 
Foreign  air  carriers,  charter  trips;  airline 

codesharing  agreements  and  authorization 
statements;  filing  location  change.  3212 
Organization,  functions,  and  authority  delegations: 
Commandant.  U.S.  Coast  Guard.  29601 
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Correction,  3876 
Commandant.  U.S.  Coast  Guard:  Federal 
Railroad  Administrator,  and  Federal 
Highway  Administrator,  7813 
Maritime  Administrator,  2150,  24959 
Payment  procedures: 
Surface  transportation  projects;  credit  assistance, 
29742 
Uniform  relocation  assistance  and  real  property 
acquisition  regulations  for  Federal  and 
federally-assisted  programs,  7127 

PROPOSED  RULES 

Administrative  practice  and  procedure: 

Special  services;  fees  and  charges.  3229 
Airline  service  quality  performance  standards: 

On-time  disclosure  rule;  withdrawn,  3883 

Air  travel;  nondiscrimination  on  basis  of  disability: 

Wheelchairs  and  other  assistive  devices; 

compensation  for  damage,  7833 

Computer  reservation  systems,  carrier-owned. 

9457 
Economic  regulations: 

Domestic  baggage  liability,  34592 
Semi-annual  agenda,  21566 
Standard  time  zone  boundaries: 

Kentucky,  33035 
Worl'olace  drug  and  alcohol  testing  programs: 
Organizations  certifying  substance  abuse 

professionals;  procedure  to  have  members 
included  in  DOT's  substance  abuse 
professional  deflnition,  2983 1 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15866, 

23893,  35236 
Submission  for  OMB  review;  comment  request, 

2697,  6416,  9210,  9212,  9213.  10057. 

10058.  10334,  10335,  10733.  11976, 

13046.  13624 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  2698,  4924, 
5851,  7938,  8634.  10058,  11528,  13047, 
13840.  15393,  16774,  17713,  23894, 
25390,  26812,  28233,  29404,  30555, 
32088,  34838 

Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications,  201,  3737,  4925.  7938.  1 1528. 

13047,  15393,  25390,  26813,  28233. 
32088,  34838 

Hearings,  etc. — 
Kiwi  International  Air  Lines,  Inc..  14782 
National  Airlines,  Inc.,  4743 
Sun  Jet  International,  Inc.,  6130 
Trans  International  Express,  8898 
Wrangell  Mountain  Air,  Inc.,  14302 
Committees;  establishment,  renewal,  termination, 
etc.: 
U.S.  Coast  Guard  Interagency  Task  Force. 
25098 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Transportation  Equity  Act  for  21st  Century — 
Transportation  Infrastructure  Finance  aiid 
Innovation  Act  of  1998  (TIFIA);  eligible 
surface  transportation  projects.  29754 
Hazardous  materials  transportation: 

Department- wide  program  evaluation,  1 1528 
Meetings: 
Amtrak  Reform  Council,  17713.  24446,  25529, 

30555 
Economic  Analysis  Rulemaking  Forum,  24689 
Partnership  Council,  6731.  31030 
Risk  assessment  public  forum.  30095 
Reports  and  guidance  documents;  availability,  etc.: 


Passenger,  third-pany,  and  property  liability 
insurance  coverage  for  U.S.  and  foreign 
air  carriers;  non-approval  of  exclusions 
related  to  Year  2000  problem.  20047 
U.S.  Coast  Guard;  roles  and  missions;  cotnnient 
request.  31343 

Transportation  Statistics  Bureau 

RULES 

ICC  Termination  Act;  implementation: 
Motor  carriers  of  property  and  household  goods; 
reporting  requirements,  13916 

PROPOSED  RULES 

Alaska  commuter  and  small  certificated  air  carrier 
data  collection  program  improvement; 
meeting.  34747 
ICC  Termination  Act;  implementation: 
Motor  carriers  of  property  and  household  goods; 
reporting  requirements.  13948 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  27852 
Submission  for  OMB  review;  comment  request, 
17437.31345 
Meetings: 
Transportation  Statistics  Advisory  Council. 
19582 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Customs  Service 

See  Federal  Law  Enforcement  Training  Center 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Thrift  Supervision  Office 
See  Thrift  Supervision  OfficeReader  Aids 
See  United  States  Mint 

RULES 

Govemment  Securities  Act;  implementation: 
Brokers  and  dealers  reporting  requirement;  Year 
2000  compliance.  1735 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

24454 
Practice  before  Intemal  Revenue  Service;  general 

review  of  regulations,  31994 
Privacy  Act;  implementation.  1152 
Semi-annual  agenda,  21748 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3585. 

3741,  11531.23899 
Submission  for  OMB  review;  comment  request, 
2703,  3998,  3999,  4000,  4490.  4491,  5861, 
6938,  8637,  8638,  10738,  12213,  13845, 
13846,  14968,  16022,  17214,  17215, 
18967,  18968.  19582.  20354.  20355. 
20356.  23392.  25955.  27617.  27619. 
27620.  28868,  29739,  30561,  33135, 
33136,  33137,  33546,  33547,  35250, 
35251,35252 
Boycotts,  iniemational: 

Countries  requiring  cooperation;  list,  1 1085 
Committees;  establishment,  renewal,  termination, 
etc.: 
Bond  Market  Association  Borrowing  Advisory 
Committee,  35252 
Meetings: 


Community  Adjustment  and  Investment 

Program  Advisory  Committee,  1 5870 
Customs  Service  Commercial  Operations 

Advisory  Committee,  19857 
Debt  Management  Advisory  Commitiee,  2703, 

18067 
International  Child  Labor  Enforcement  Advisory 

Comminee,  14499,  34697 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Management  and  Chief 

Financial  Officer,  3336 
Chief  Information  Officer,  4000 
Commissioner,  Customs  Service,  6133 
Commissioner.  Internal  Revenue  Scivice,  6134 
Deputy  Secretary  el  al.,  6135 
Director,  Alcohol,  Tobacco  and  Firearms 

Bureau,  6418 
Information  Systems,  Deputy  Assistant 

Secretary,  et  al..  4001 
Secret  Service  Director,  4000 
Tax  Administration  Office  Treasury  Inspector 

General,  4001,4004 
Reports  and  guidance  documents;  availability,  etc.: 
Capital  Budgeting  Study  Commission;  final 

report  16780 

Udall,  Morris  K.,  Scholarship  and 
Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  18480 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  2887,  16431 

United  States  Information  Agency 

RULES 

Exchange  visitor  program: 
Foreign  medical  graduates;  pursuit  of  graduate 

medical  education  or  training  in  U.S.; 

program  administration  issues;  policy 

statement.  34982 
Retum  to  home  cour  try  two-year  requirement; 

waiver  requests,  proccuuig  fee.  6191 
Short-term  scholars;  particiiMtion  in  seminars, 

workshofis,  etc.,  1 7975 
Summer  work  travel  programs,  1 7976 

PROPOSED  RULES 

Exchange  visitor  program: 

Au  pair  programs;  oversight  and  general 
accountability.  17988 
Semi-annual  agenda.  22222 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13852, 

14048.  16523.  16524 
Submission  for  OMB  review;  comment  request. 

6740.27035,  27621,28028 
Art  objects;  importation  for  exhibition: 
Alfred  Hitchcock:  Behind  the  Silhouette.  I4%9 
Cezanne  to  Van  Gogh:  The  Collection  of 

Doctor  Gachet,  19215 
Collecting  Impressionism,  4744 
Defining  Russian  Graphic  Arts:  From  Diaghilev 

to  Stalin  (1898-1934),  8444 
Degas  and  New  Orieans:  A  French 

Impressionist  in  America,  15205 
Diego  Rivera;  An  and  Revolution,  3587 
Discovering  the  Secrets  of  Soft  Paste  Porcelain 

in  the  Saint  Cloud  Manufactory  ( 1 690- 

1766),  30375 
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Dresden  in  th4  Ages  of  Splendor  and 

Enlightenment:  18th  Century  Paintings 

from  the  pid  Masters  Picture  Gallery, 

17060      j 
Egyptian  Art  i^  The  Age  of  the  Pyramids,  2277 
Eva  Levina-Rdzengolts:  Her  Life  and  Work, 

27621.30571 
Facing  West  Jews  of  Central  Asia  and  the 

Caucasus^  22672 
Francis  Bacon^  A  Retrospective  Exhibition, 

1874 
Goya.  Anothe^  Look.  1 1999 
Gustave  Moreiu  (1826-1898).  2S36.  14798 
Impressionists  {in  Winter  Effects  de  Neige. 

11999 

John  Singer  Sargent.  3IS2 
Land  of  Myth  and  Fire:  The  Ancient  and 

Medieval  Culture  of  Georgia,  20058 
Land  of  the  >Wnged  Horsemen:  Art  in  Poland 

(1572-1744).  lo53 
Modem  Maste^orks  form  the  Israel  Museum. 

Jerusaleni  29416 
Monet  and  Baxille:  A  Collaboration,  5346 
Museum  as  Mase:  Artists  Reflect,  1653 
Nainsukh:  Paiiiter  from  the  Punjab  Hills,  13252 
Picasso:  Paintdr  and  Sculptor  in  Clay,  1069 
Portraits  by  Ingres:  Image  of  an  Epoch,  18074 
Projects  68:  William  Kentridge,  1 1532 
Ringing  Thumler:  Tomb  Treasures  from  Ancient 

China,  196)5 
Saints  and  Sinners:  Caravaggio  and  the  Baroque 

Image,  29D86 
Sigmar  Poike:  Works  on  Paper  (1963-1974), 

4491 
Ten  Works  of  Art  from  the  Republic  of  Korea, 

10339 
Topkapi  Palac( :  Jewels  and  Treasures  of  the 

Sultans,  in 087 
Treasures  of  til  e  Last  Empire.  35253 
Treasury  of  Si,  Francis  of  Assisi,  4175 
Cultural  property 

Cambodia;  req  >est  for  U.S.  protection  of  certain 

categories  of  archaeological  material  from 

pillage,  2^873 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Africa  Regional  Internship  Program.  18969 
Azerbaijan;  Secondary  School  Civic  Education 

Curriculum  Development  Project.  25956 
Azores  and  Catoe  Verde  School  Partnership 

Program.  ?6817 
Bosnia  and  Hel^egovina;  Youth  Leadership 

Program.  23730 
Burma  Refugee  Scholarship  Program.  3 1 346 
College  and  Uiiversity  Affiliations  Program. 

27036 
English  Language  Enrichment  Program,  14500 
Fulbright  senior  scholar  program 

Bidders  conference.  2114.  2536 
Future  Leaders  Exchange  FYogram — 
Administratile  components.  3 1 349 
Civic  education  workshop.  1070 
Hubert  H.  Hui^phrey  Fellowship  Program 

Washingt<Jn  Seminar.  3587 
International  visitor  program.  6938 
Moldova:  curritulum  development  project; 

secondary  school  civic  education.  9372 
Nigeria;  legislature  development  program, 

14503     J 
South  Africa  Teacher  Training  Program,  3 1 352 
Teaching  Excellence  Awards  Program,  25958 
USIA-Bosnia  and  Herzegovina  undergraduate 

development  program.  1072 
Women's  leadership  training;  small  grants 

competiti()n.  20356 
Meetings: 
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Cultural  Property  Advisory  Committee.  1875. 

28873 
Public  Diplomacy,  U.S.  Advisory  Commission, 

22673.  27622 
Privacy  Act 
Systems  of  records.  32097 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Unsolicited  grants — 
Fall  competition  program,  33953 
Spring  competition  program,  7237 

Meetings;  Sunshine  Act  1074,  10527,  30571 

United  States  Mint 

PROPOSED  RULES 

Exchange  of  paper  currency  and  coin: 
Melting  discontinuaiKe  and  substitution  of 
mechanical  means  to  destroy  mutilated 
coins,  4063 

Utah  Reclamation  Mitigation  and 
Conservation  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Utah  Project- 
Diamond  Fork  System;  campground 
construction,  925 

Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 
Improper  business  practices  and  personal 

conflicts  of  interest;  solicitation  provisions 
and  contract  clauses,  30442 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Compensation  for  additional  disability  or  death 
due  to  hospital  care,  medical  or  surgical 
treatment,  examination,  or  training  and 
rehabilitation  services,  1131 
Dental  conditions;  service  connection 
determination  fOT  outpatient  dental 
treatment  purposes.  30392 
Post- traumatic  stress  disorder,  direct  service 

connection.  32807 
Surviving  spouse's  beneflt  for  month  of 

veteran's  death.  30391 
Terminated  marital  relationships;  reinstatement 

of  benefits  eligibility.  30244 
Veterans  and  surviving  spouses  receiving 
Medicaid-covered  nursing  home  care; 
pension  benefits  limitation.  32807 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Board  decisions  revised  on  grounds  of  clear 
and  unmistakable  error,  representatives 
notification.  7090 
Grounds  of  clear  and  unmistakable  error 
decisions,  2 1 34 
Disabilities  rating  schedule: 
Ear  and  other  sense  organ  diseases,  25202 
Fibromyalgia.  32410 
Loan  guaranty: 
Interest  rate  reduction  refinancing  loans 
requirements,  19906 
Correction,  28363 
Medical  benefits: 
Veterans'  medical  care  or  services:  collection 
or  recovery,  22676 
Organization,  fuiKtions.  and  authority  delegations: 


National  Cemetery  Administration.  30244 
Vocatioiuil  rehabilitation  and  education: 
Reservists'  education — 
Montgotnery  GI  Bill-Selected  Reserve;  rates 
payable  increase,  26297 
Veterans  education — 
Educational  assistance  and  benefits:  claims 

and  effective  dates,  23769 
Montgomery  GI  Bill-Active  Duty;  rates 
payable  increase,  31693 

PROPOSED  RULES 

Acquisition  regulations: 

Simplified  acquisition  procedures,  29981 

Tax-free  tobacco  products.  4607 
Disabilities  rating  schedule: 

Eye  disabilities,  25246 
Medical  benefits: 

P;iiient  rights — 
Medication  prescribing  authority,  23812, 
27733 
Semi-annual  agenda,  21848 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4745, 

4746,  4747,  4748,  13470,  13471,  16523, 

20058.  20059,  20060,  20061,  20062, 

32101,  33342.  33343.  33344.  33345, 

34697,  35253 
Submission  for  OMB  review;  comment  request, 

4746.  4749.  4750,  4751,  5091,  8637, 

13471,  13472,  16525,  22898,  22899, 

22900,  22901,  22902,  25403,  27622,  35254 
Committees;  establishment,  renewal,  termination, 
etc.: 
Medical  Research  Service  Merit  Review 

Committee  et  al.,  35255 
Voluntary  Service  National  Advisory 

Committee,  13472 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  Providers  Grant  and  Per  Diem 

Program,  12402 
Legal  interpretations;  General  Counsel-precedent 
opinions: 
Veterans'  benefits  under  VA  administered  laws; 

summary,  31680 
Medical  benefits: 
Veterans'  medical  care  or  services;  collection 

or  recovery;  methodology  for  calculating 

charges.  22684 
Meetings: 
Cemeteries  and  Memorials  Advisory 

Committee.  15206 
Education  Advisory  Committee.  1 3048 
Environmental  Hazards  Advisory  Committee, 

13852 
Former  Prisoners  of  War  Advisory  Committee, 

14304 
Medical  Research  Service  Merit  Review 

Committee,  10527 
Minority  Veterans  Advisory  Committee,  3339, 

9218,24711 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee.  10738 
Rehabilitation  Advisory  Committee.  3339 
Research  and  Development  Cooperative  Studies 

Evaluation  Committee.  24712 
Scientific  Review  and  Evaluation  Board  for 

Health  Services  Research  and  Development 

Service.  10179 
Special  Medical  Advisory  Group.  1 8972 
Veterans  Readjustment  Advisory  Committee, 

6942 
Veterans'  Rehabilitation  Advisory  Committee, 

25536 
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Voluntary  Service  National  Advisory 
Committee,  20062 

Women  Veterans  Advisory  Committee,  10179 
Privacy  Act: 

Computer  matching  piDgrams,  13048,  23163 

Systems  of  records,  5862,  13049,  23900 
Service  connected  benefits: 

Rate  adjustments,  29416 

Veterans  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  Contractor  Award  Information  System; 

transition,  I6S00 
Local  Veterans  Employment  Representative 

Fund  (FY  1999),  26791 
Rural  Homeless  Veterans  Reintegration  Projects, 
19816  Reader  Aids 
Meetings: 
Veterans  Employment  and  Training  Advisory 
Committee,  3574,  31650 

Victims  of  Crime  Office 

NOTICES 

Grams  and  cooperative  agreements;  availability, 
etc.: 


Indian  Country  Post  Rape  Stress  Video,  18935 

Wage  and  Hour  Division 

NOTICES 

American  Samoa;  special  industry  committee  for 
all  industries;  appointment,  convention,  and 
hearing,  13822 

Western  Area  Power  Administration 

NOTICES 

Central  Valley  Project,  CA.  and  Salt  Lake  City 
Area  Integrated  Projects,  UT;  size  of  project- 
specific  resource  pools;  comment  request  and 
meetings,  4646 
Electric  utility  industry  restructuring;  impact  on 

power  allocation  policies,  34433 
Energy  Planning  and  Management  Program  Power 
Marketing  Initiative: 
Salt  Lake  City  Area  Integrated  Projects,  34414 
Environmental  statements;  availability,  etc.: 
Parker-Davis  and  Pacific  Northwest-Pacific 
Southwest  Intertie  transmisson  systems; 
interconr»ection  of  Griffith  Power  Plant. 
29023 
Southpoint  Power  Plant  Project,  CA;  Calpine 
Corp.  interconnection  with  WAPA's 


Parker-Davis  No.  1  and  No.  2  230-kilowan 
Vansmission  lines.  15744 

Sutter  Power  Project,  Calpine  Corp.,  CA; 
interconnection  with  WAPA's  Keswick- 
Elverta/Olinda-Elverta  230-kilovolt  double- 
circuit  transmission  line,  32041 
Power  marketing  plans: 

Sierra  Nevada  Region  (2004),  34417 
Power  rate  adjustments: 

Amistad  and  Falcon  Projects,  25320 

Boulder  Canyon  Project;  firm  power  services 
base  charge,  1 4227 

Desen  Southwest  Customer  Service  Region. 
25323,  28469 

Pacific  Notthwest-Pacific  Southwest  Intertie 
Project.  6344 

Workers'  Compensation  Programs 
Office 

RULES 

Federal  Employees  Compensation  Act: 
Disability  and  death  of  noncitizen  Federal 
employees  outside  U.S.;  compensation, 
correction,  12684 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 


Editorial  Ptote:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  far  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  o:  promulgated  after  July  4.  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
informatioi   submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 

For  Further  Information  Contact: 

i 
Gary  Pbsselt,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 

(202)  5^3-5227  or  (202)  523-5228. 


Agency  and  subagency 

nav 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  Af  Defense, 
Office  of  t^  e  Secretary 


Department  ^f  Defense, 
Departmert  of  the  Air 
Force 


Department  pf  Defense. 
Departmert  of  the 
Army,  Infortnation  Sys- 
tems Comriiand,  Army 
Publicationfi  Command 
and  Printing  Command 

Department  <)f  Education 
(ED),  Offic*  of  the  As- 
sistant Seaetary  for 
Legislation  and  Public 
Affairs 


Department  i 
Bonneville 
minlstratior 


Energy, 
=ower  Ad- 


DoD  Directives  System  Quarterly 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  arxl 
by  subject  matter;  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


Numerical  index  of  standard  publica- 
tions (AFIND2).  Lists  regulations, 
manuals,  and  pamphlets  together 
under  each  subject  series;  list  vis- 
ual aids  and  recurring  periodicals 
separately 

Numerical  index  of  departmental 
forms  (AFIND9).  Lists  forms  nu- 
merically within  each  category,  in- 
cluding accountatjie  forms,  forms 
requiring  storage  safeguards,  arxj 
obsolete  forms 

DA  pamphlet  25-30  (Consolidated 
Index  of  Amiy  Put)lications  and 
Blank  Forms)  January  1,  1997. 
Printed  in  microfiche  and  CD-ROM 
version. 

ED  IrxJex  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Information  Act).  The  irxlex 
is  a  guide  to  ED  policies,  instruc- 
tion memoranda,  organization 
function  statements,  guidelines, 
decisions  and  procedures  not  pub- 
lished in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarterly 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  di- 
rectives material  indexed  by  sutv 
ject  and  BPA  Manual  chapter  num- 
ber 


Subscription  service  is  Si  3.00  annu- 
ally. Mail  certified  bank  check  or 
postal  money  order  to  the  Director, 
Naval  Put)lications  and  Printing 
Service,  Eastern  Division,  Building 
4,  Section  D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111 


National  Technk:al  Information  Serv- 
ice, 5285  Port  Royal  Road,  Spring- 
field. VA  22161. 


National  Technical  Information  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road,  Springfield. 
VA  22161 


Freedom  of  Information  Officer,  De- 
partment of  Education,  Office  of 
Legislation  and  Public  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


The  public  may  review  the  irxjex,  ot)- 
tain  a  copy  of  the  index,  without 
charge,  or  secure  further  informa- 
tion concerning  the  contents  of  the 
records  listed  by  contacting  Bonne- 
ville Power  Administration's  Office 
of  Media  Relations,  905  NE.  11th 
Avenue,  Portland,  OR  97232,  or 
the  Washington,  DC,  Office.  For- 
restal  Building,  Room  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585  - 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA). 
Washington,  DC  20301 

Telephone  202-697-1 1 71 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
ices, Washington,  DC  20301 

Telephone  202-697-41 1 1 

Available  on  the  World  Wide  Web  at 
http://afpubs.hq.af.mil/elec-prod- 
ucts/.  For  additional  information, 
contact  the  Director  of  Commu- 
nications and  Information  at  your 
nearest  Air  Force  installation 


Director,  Army  Publications  and 
Printing  Command,  Hoffman  BkJg., 
Alexandria.  VA  22331-0302 


Office  of  Legislation  and  Public  Af- 
fairs, Document  Review  Center. 
400  Maryland  Ave.,  SW.,  Wash- 
ington, DC  20202 

Telephone  245-8907  or  472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N..  Seattle,  WA  98109;  U.S.  Cthse, 
West  920  Riverside  Ave.,  Spo- 
kane, WA  99201;  West  101  Poplar 
St..  Walla  Walla.  WA  99362;  U.S. 
Federal  BIdg..  21 1  E.  7th  Ave.,  Eu- 
gene, OR  97401;  800  Kensington. 
Missoula,  MT  59801;  U.S.  Federal 
BIdg.,  301  Yakima  St.,  Wenatchee. 
WA  98807;  1650  Hollipari<  Dr.. 
Idaho  Falls,  ID  83401;  and  550 
West  Fort  Street,  Boise,  ID  83724 
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Agency  and  subagency 
name 


Index  title:  period  covered,  t>rief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Centers  for  Disease 
Control  (HHS/PHS/ 
CDC) 


Department  of  Health 
and  Human  Services, 
PulJlic  Health  Service, 
Food  and  Drug  Admin- 
istration (HHS/PHS/ 
FDA) 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  Information  Act  (P.L.  90-23). 
This  index  provides  identifying  in- 
formation, by  program  and  subject, 
for  the  public  as  to  any  nr^tter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub- 
lished in  the  Federal  Register. 
Index  is  updated  quarterly 

Analyst  Operations  Manual:  Training 
information,  instructions  and  proce- 
dures for  new  laboratory  personnel 


Bio-research  Monitoring  Manual  for 
Supervisory  Investigators,  NCTR 
Nonclinical:  One-week  course  corv 
ducted  by  the  National  Center  for 
Toxicological  Research 

Center  for  Drugs  and  Biologies  Staff 
Manual:  Primarily  concerned  with 
the  prepeu^ation  and  review  of  doc- 
uments within  the  Center  for  Drugs 
and  Biologies 

Center  for  Food  Safety  and  Applied 
Nutrition  Daily  Operating  Guide: 
Primarily  concerned  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medrcine  Polk;y 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparation 
and  review  of  documents  within 
the  Center  for  Veterinary  Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  poicy, 
including  those  statements  which 
contain  regulatory  action  guidance 
information 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  instruc- 
tions directed  to  FDA  field  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion 

Drug  Autoanalysis  Manual:  A  manual 
of  automated  nnethods  which  pro- 
vides content  uniformity  test  speci- 
fications in  USP  XVII  and  NF  XII. 
Provides  assurance  of  honrx)- 
geneity  within  a  single  lot  for  a 
safe  and  effective  drug  supply. 
Specifications  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quan- 
tities (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects  used 
for  reporting  project  information 
into  the  Program  Oriented  Data 
System  (PODS) 


Public  Inquiries,  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


National  Technical  Information  Serv- 
k:e,  U.S.  Department  of  Conv 
merce,  5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Accession 
#PB85-211639:  $46.50  for  paper 
copy,  S6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payat)le  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Conrv 
merce,  5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-915499,  $109.95; 
subscription  accession  #PB88- 
915400,  $135.00 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Conv 
merce,  5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Entire  man- 
ual accession  #PB89-920499, 
$157.95;  subscription  accession 
#PB89-920-400,  $425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $100.00.  Payable  to 
the  Food  and  Drug  Administration 


Pubiic  Inquiries,  Communicatk)ns 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta. GA  30333 


Food  and  Drug  Administratton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  an^  subagency 


rume 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Field  Management  Directives:  FDA 
field  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

Inspection  Operations  Manual: 
Standard  operating  inspectional 
and  investigational  procedures  and 
instructions  used  by  FDA  Inves- 
tigational personnel 


Inspector  Training  Manual:  Basic 
training  manual  for  food  and  drug 
inspectors  and  inspection  tech- 
niques 

Inspector's  Manual  for  State  Food 
and  Drug  Officials:  Two-part  man- 
ual—Part (1):  operations  section 
contains  inspectional  arxJ  inves- 
tigational procedures,  Part  (2):  pro- 
gram section  outlines  the  specific 
recommended  inspectional  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Drug  Officials 

Inspector's  Technical  Guide:  Tech- 
nical informcition  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillance  of  the 
extent  and  significarKe  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  parts — (1)  proce- 
dures for  measuring  fill-of<orv 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  sampling  where  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsitjil- 
ities  in  the  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supervisory  irv 
specters  in  managing  investiga- 
tional groups 


Order  from;  price;  make  checks  pay- 
able to — 


Food  and  Drug  Administo^ation,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $35.00.  Payable  to 
the  Food  and  Drug  Administi'ation 

National  Technical  Information  Sen/- 
ice,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-913399,  S55.95; 
subscription  accession  #PB88- 
913300.365.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Drug  Administi^ation 


Food  and  Drug  Administration.  Free- 
dom of  Infornnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice. U.S.  Department  of  Com- 
merce. 5285  Port  Royal  Rd., 
Springfield.  VA  22161.  Volume  I— 
Accession  #PB8&-911799,  S62.95. 
Volume  II— Accession  #PB88- 
911999,  3193.95.  Entire  Manual- 
Accession  #PB86-91 1799,  3230.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  318.60.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administration 


For  inspection,  copying,  or  additional 
infonnation  contact 
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Agency  and  subagency 
name 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Health  Services  Ad- 
ministration (HHS/PHS/ 
HSA) 


Department  of  the  Inte- 
rior, Office  of  the  Sec- 
retary 


Index  title:  period  covered,  t>rief  de- 
scription of  contents 


Index  to  Administrative  Staff  Manu- 
als: Current  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 

HSA  Freedom  of  Information  Act 
(FOIA)  Index:  March  1975  to  June 
30,  1982.  The  HSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circulars,  memoranda,  notices  and 
guides  used  by  the  components  of 
HSA.  All  information  included  in 
this  index  is  cun-ent  as  of  June  30, 
1982.  The  respective  bureau  level 
Indexes  are  listed  as  follows:  OA— 
Office  of  the  Administrator: 
OCPA— Public  Affairs  Manage- 
ment System  Manual;  OPEL— HSA 
fonward  plan,  fiscal  year  1979-83; 
OM/OCG — HSA  procurement  oper- 
ating instructions;  OM/OMP— HSA 
transmittal  notices  for  supplements 
to  HHS  manuals;  HSA  Circulars; 
OM/OFS — policy  decisions,  proce- 
dures, and  opinion.  BMS — Bureau 
OF  Medical  Services:  Division  of 
Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to  HHS 
manuals;  Manual  of  Operations  for 
PHS  Health  Unit,  DFEH,  BMS; 
BMS  circulars;  Contract  Physi- 
cian's Guide.  IHS — Indian  Health 
Services:  IHS  circulars;  IHS  sup- 
plements to  HHS  manuals;  IHS 
Operations  Manual;  General  Coun- 
sel opinions;  policy  and  procedural 
manual  and  circulars.  BCHS — Bu- 
reau OF  Community  Health  Serv- 
ices: BCHS  administrative  guide 
system;  BCHS  Operations  Manual; 
Emergency  Medical  Service  Sys- 
tems Program  Guidelines;  BCHS 
Regional  Memorandum  Series. 
BHPDS— Bureau  of  Health  Per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  Include  memo- 
randa, guidelines,  handbooks  and 
procedures 

Departmental  Manual  Table  of  Con- 
tents, Checklist,  and  Subject  Index 
dated  May  31,  1989.  Index  of  di- 
rectives containing  descriptions  of 
central  and  field  organizations  of 
the  Department,  delegations  of  au- 
thority, internal  policies,  guidelines, 
procedures,  and  other  administra- 
tive matters. 

Checklist  and  Subject  Index  of  De- 
partmental Manual  Additions  to  the 
FPM  dated  June  3,  1 988.  Index  of 
Departmental  personnel  manage- 
ment directives. 

Listing  of  Secretary's  Orders  which 
are  considered  in  effect  with  re- 
spect to  current  operations  of  the 
Department 

Internet  address:  http://elips.doi.gov 


Order  from;  price;  make  checks  pay- 
able to — 


Food  and  Drug  Administratkjn,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S29.00  Payable  to 
the  Food  and  Drug  Administration 

Offk;e  of  Communications  and  PuWk: 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857.  Checks  payable 
to  HHS/Public  Health  Service.  Mail 
to  HSA  Collection  Officer.  HHS/ 
PHS/HSA,  Room  16-36,  5600 
Fishers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
and  reproduction  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  information 
under  the  FOI  regulations  (45  CFR 
part  5  subpart  E) 


Office  of  Planning  and  Performance 
Management,  U.S.  Departrr^nt  of 
the  lnterk)r,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone  202-208-3059 


Office  of  Personnel,  U.S.  Department 
of  the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone  202-208-3059 


For  inspectk>n,  copying,  or  additional 
informatk)n  contact 


Office  of  Communcations  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane.  Rock- 
ville. MD  20857 
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Agency  and  subagency 

name 


Department  of  the  Inte- 
riof ,  Office  of  Acquisi- 
tion and  Property  Man- 
agement 


Department 
riof,  Office 
Services 


Department 


3f  the  Inte- 
of  Aircraft 


)f  the  Inte- 


nor,  Bureifj  of  Indian 
Affairs 


Department  of  the  Inte- 
rior, Bureaii  of  Land 
Management 


Department  6f 
rior,  Bureaj 


the  inte- 
of  Mines 


Department  Qf  the  Inte- 
rior, Burea|i  of  Rec- 
lamation 


Department 
rior,  U.S. 
Survey 


<  f  the  Inte- 
Ceological 


Department  of  the  Inte- 
rior, Fish  afKJ  Wildlife 
Service 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Departmental  Manual  Additions  to 
the  Federal  Acquisition  Regulation 
(FAR) 


400  DM  -  Departmental  Manual  Addi- 
tion to  the  Interior  Property  Man- 
agement Regulations  (IPMR) 


OAS  Operational  Procedures  Memo- 
randum No.  99-1 ,  dated  January  1 , 
1999.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memoranda  Information. 

Bureau  of  Indian  Affairs  Index  dated 

August  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Directives  Digest  Bulletin's  dated  -  1/ 
31/90,  2/28/90,  3/31/90.  4/30/90,  5/ 
31/90,  6/30/90,  7/31/90,  8/31/90,  9/ 
31/90,  10/31/90,  11/30/90,  12/31/ 
90 

Larxl  Management  Instructions  and 
Manual  Indexes 


Bureau  of  Mines  Manual  -  Subject 
Index 


Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  se- 
ries, part,  chapter,  paragraph,  and 
sutiordinate  paragraph 

Reclamation  Manual  Index  dated  6/ 
18/98. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  tfie  U.S. 
Geological  Survey  Manual 

001  FW  1  -  Table  of  Contents 

001  FW  2  -  Checklist 

Lists  ail  manual  chapters  of  the  Fish 
and  Wildlife  Service 

010  FW  1,  Appendixes  1-3 

Lists  all  National  Policy  Issuances, 
specialized  directives,  and  author- 
ized handtxxjks  of  the  Fish  and 
Wildlife  Service. 

012  FW  1,  Appendix  1 

Lists  all  orders  issued  by  the  Direc- 
tor, Fish  and  Wildlife  Service. 


Order  from;  price;  make  checks  pay- 
abte  to— 


Office  of  Acquisition  and  Properly 
Management,  Department  of  the 
Interior.  1849  C  Street.  NW.,  Room 
5512,  Washington,  DC  20240 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW,  Room 
5512.  Washington,  DC  20240 

Offrce  of  Aircraft  Services 
2350  West  Robinson  Road 
P.O.  Box  15428 
Boise,  ID  83715-5428. 


Bureau  of  Indian  Affairs 

Division  of  Management  Support 

Code  850,  MS  351 

1951  Constitution  Ave.,  N.W. 

Washington,  DC  20245 

First  copy  no  charge 


Department  of  the  Interior,  Bureau  of 
Land  Management.  1849  C  Street, 
N.W..  MIB  2454.  Washington,  DC 
20240 

Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
N.  W..  MIB  2454,  Washington.  DC 
20240 

Duplk^ate  copies  at  13  cents  per 
page. 

In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 


Bureau  of  Mines 


Bureau  of  Reclamation,  Property  & 
Office  Services,  D-7924,  Denver 
Federal  Center,  P.O.  Box  25007, 
Denver  CO  80225 

No  charge. 


Directives  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Res- 
ton.  VA  20192 

No  charge 

Division    of    Policy    and    Directives 

Management 
Fish  and  Wildlife  Service 
1849  C  Street.  NW 
Mail  Stop  -  224  Art.  Sq. 
Washington.  D.C.  20240 
No  charge 


For  inspection,  copying,  or  additional 
information  contact 


Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior.  1849  C  Street.  NW.,  Room 
5512,  Washington,  DC  20240 

Telephone  (202)  208-3348 

Office  of  Acquisition  and  Property 
Management.  Department  of  the 
Interior,  1849  C  Street,  NW.  Room 
5512,  Washington,  DC  20240 

Telephone  (202)  208-6649 

Office  of  Aircraft  Services 
FOIA  Offkjer 
P.O.  Box  15428 
Boise.  ID  83715-5428 

Tele:  (208)  387-5750 
Fax:  (208)  387-5830 
Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850.  MS  351 
1951  Constitution  Ave.,  N.W. 
Washington,  DC  20245 
Telephone  (202)  208-2977 


Department  of  the  Interior,  Bureau  of 

Land  Management,  1849  C  Street. 

N.  W.,  MIB  2454.  Washington,  DC 

20240 
Telephone  (202)  208-6152 
Section  for  Directives  and  Records 

Operations  (W0873) 
Room  2454,  MIB 
Telephone  (202)  208-6152 


Elizabeth  Knon-.  Chief,  Branch  of 
Management  Analysis,  810  7th 
Street,  NW.,  MS-2193,  Wash- 
ington, DC  20241 

Telephone  202-501-9248 


Bureau  of  Reclamation,  Property  & 
Office  Services,  D-7924,  Denver 
Federal  Center,  P.O.  Box  25007, 
Denver.  CO  80225 

Telephone  (303)  445-2048 

Internet  address:  www.usbr.gov/ 
recman/rnvindex.htm 

Directives  Officer,  U.S.  Geologkal 
Sun/ey;  807  National  Center,  Res- 
ton,  VA  20192 

Telephone  703-648-7313 

Division    of    Policy    and    Directives 

Management 
Fish  and  WikJIife  Service 
4401  N.  Fairfax  Drive 
Room  224 
Artington,  VA  22203 
703-358-1730 
Email  Address: 
Hope_Grey@mail.fws.gov 
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f           Agency  and  subagency 

Index  title:  period  covered,  brief  de- 

Order from;  price;  make  checks  pay- 

For inspection,  copying,  or  additional 

name 

scription  of  contents 

able  to— 

information  contact 

Department  of  the  Inte- 

Table of  Contents  and  Checklist  to 

In  accordance  with  fee  schedule  in 

Chief,  Strategk:  Direction  and  Coordi- 

rior, Minerals  Manage- 

Basic Minerals  Management  Serv- 

43 CFR  2,  Appendix  A 

nation  Branch,  381   Elden  Street. 

ment  Service 

ice  Manual.  Listed  numerically  by 

MS-2200,    Hemdon,    VA    20170- 

■ 

part,  series,  chapter,  release  num- 

4817 

ber,  date,  and  pages. 

Telephone  703-787-1258 

» 

Index  of  Director's  appeal  decisions 

In  accordance  with  fee  schedule  in 

Chief,    Appeals    Division,    Offk:e    of 

43  CFR  2,  Appendix  A 

Policy  and  Management  Improve- 
ment, 1849  C  St.,  NW,  MS-9110. 
Washington,  DC  20240,  Telephone 
(202)  208-2437 

Department  of  the  Inte- 

Checklist of  the  NPS  Guidelines  and 

U.  S.  Dept.  of  the  Interior,  National 

U.  S.  Dept.  of  the  Interior,  National 

rior,  National  Park 

Directives  Dated  January  1,  1993 

Park    Service,    P.O.    Box    37127, 

Park    Servce.    P.O.    Box    37127. 

Service 

Washington.  DC  20013-7127  Attn: 

Washington.  DC  20013-7127  Attn: 

Management  Services  Division 

Management  Services  Division 

No  charge 

Telephone  202-523-5043 

Department  of  the  Inte- 

Electronic    Director     Orders/Proce- 

No charge 

http://www.nps.gov/refdesk/ 

rior,  National  Park 

dures 

Refdesk.htm 

Service,  Administrative 

Program  Center 

Department  of  the  Inte- 

Listing  of   Director's   orders,   hand- 

Chief.  Office   of   Policy,   MS   2414, 

Chief,   Office   of   Policy,   MS   2414. 

rior,  National  Park 

books,    reference    manuals,    and 

Main  Interior  Building.  Washington, 

Main  Interior  Building,  Washington. 

Service,  Office  of  Pol- 

other documents  that  guide  em- 

DC  20240.    Telephone    202-208- 

DC    20240.    Telephone    202-208- 

icy 

ployees    in    managing    parks/pro- 
grams administered  by  the  NPS. 

7456. 

7456. 

No  charge 

http://www.  nps.gov/refdesk/ 
Refdesk.htm 

Department  of  tfie  Inte- 

Index-Digest. Index  of  synopses  for 

Editorial  Branch,  Office  of  Hearings  4 

Editorial  Branch.  Office  of  Hearings 

rior,  Office  of  Hearings 

all  decisions  decided  by  Office  of 

Appeals,  4015  Wilson  Blvd.  Arting- 

and  Appeals.   4015  Wilson   Blvd. 

and  Appeals 

Hearings  and  Appeals  Boards  of 

ton.  VA  22203.   Telephone  703- 

Artington.    VA    22203.    Telephone 

Appeal   and   put>lished   Solicitor's 

235-3791 

703-235-3791 

decisions    under    specific    topical 

headings.    Useful    in    researching 

Price:  S495.00  annually  for  quarteriy 

legal  holdings  of  Department  of  the 

issues  and  tx>urxj  cumulative  issue 

Interior.  Published  quarteriy,  annu- 

at end  of  calendar  year.  Checks 

ally  and  on  5-year  basis. 

made  payable  to  "Department  of 
the  Interior." 

Price  for  photocopies  as  prescribed 
in    Department   fee   schedule   for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  issue  is  set  by 
Government    Printing    Office    and 
available  from  that  agency. 

Indian   Citator.   Index   of  authorities 

Administrative   Division   Subscription 

Administrative   Division   Subscription 

cited  in  decisions  of  the  Interior 

Service,  Office  of  Hearings  &  Ap- 

Sen/ice, Office  of  Hearings  &  Ap- 

Board of  Indian  Appeals  (IBIA).  Ini- 

peals, 4015  Wilson  Blvd.,  Arting- 

peals,  4015  Wilson  Blvd.,  Arting- 

tial publication  covers  volumes  1- 

ton,  VA  22203. 

ton,  VA  22203. 

15  of  IBIA  decisions.  Updated  an- 

Telephone 703-235-3799 

Telephone  (703)  235-3799 

nually. 

Price:    S40.00    for    Citator.    Checks 
made  payable  to:   Department  of 
the  Interior. 

Administrative  Manual.  Index  related 

Administrative     Division,     Office     of 

Administrative     Division,    Office    of 

to  administrative  policies,   proce- 

Hearings &  Appeals,  4015  Wilson 

Hearings  and  Appeals,  4015  Wil- 

dures and  standards  as  contained 

Blvd.,  Artington,  VA  22203. 

son   Blvd.,    Artington,    VA   22203. 

in  the  Administrative  Manual 

Price  for  photocopies  as  prescribed 
in    Department   fee   schedule   for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  De- 
partment of  the  Interior. 

Telephone  (703)  235-3793 

Department  of  the  Inte- 

Inspector General  Manual  Index,  De- 

In accordance  with  fee  schedule  in 

Betty  Foyes,  Information  Officer,  De- 

rior, Office  of  Inspector 

cember  17,  1992. 

43  CFR  Part  2,  Appendix  A  -  Fees 

partment  of  the  Interior,  Office  of 

General 

Numeric  and  subject  listing  of  inter- 

Office of  Inspector  General 

Inspector    General,    i8th    and    C 

nal  policies  and  procedures  by  vol- 

Streets.   NW.    Washington,    DC 

ume,  chapter,   section,   and  sub- 

20240    ♦ 

• 

section 

- 

Telephone  202-208-^356 
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vh. 


Agency  artj  subagency 

nlme 


Department 
rior,  Offio  \ 
Mining 


Department 


Legal  Servl<^s  Corpora- 
tion 


Department 
tation,  Fe<^ral 


Jf  Transpor- 
High- 


way  Admii^istratlon 
(FHWA) 


of  the  Inte- 
of  Surface 


of  Labor 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Functional  Index  (OSMRE  Directives 
Listed  by  Functions)  dated  Decem- 
ber 21,  1993 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Overview  and 
Guide  to  DOL  agencies  and  sub- 
agencies  witti  information  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sul)- 
agency;  includes  cross-reference 
to  agencies  by  statute  or  executive 
order;  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  policy,  manuals,  and 
other  records  of  general  interest  to 
meml»rs  of  the  public  in  under- 
standing the  activities  of  the  Cor- 
poration. The  index  contains 
records  from  1975  to  date. 

CrossReference  Index  of  cun-ent  di- 
rectives. The  index  is  alphabetical 
by  subject  and  within  each  subject, 
applicable  directives  are  identified. 
The  index  also  includes  a  three- 
part  cross-reference  for  tfie  FHPM, 
23  U.S.C.  and  23  CFR.  The  index 
is  updated  semi-annually  (March 
and  SeptemtDer) 

Cease  and  Desist  and  Driver  Dis- 
qualification Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  arxj  driver  disqualification 
final  orders  of  the  Federal  Highway 
Administrator;  items  listed  are 
identified  by  case  docket  number, 
name  of  carrier  and  date  notice  of 
investigation  was  mailed 

Opinions  and  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regulation 
of  Toll  Bridges:  1968-1984  listing 
of  opinions  and  final  orders  regard- 
ing regulation  of  toll  bridges  issued 
by  the  Federal  Highway  Adminis- 
trator, which  identifies  the  case 
and  the  date  issued 


Order  from;  price;  make  checks  pay- 
able to — 


Office  of  Surface  Mining,  Division  of 
Management  Servk^s,  1951  Con- 
stitution Ave..  NW.,  Washington, 
DC  20240 

No  charge 

Mail  S4.20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Admin- 
istrative Law,  Division  of  Legisla- 
tion and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428,  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington. 
DC  20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


For  inspection,  copying,  or  additional 
information  contact 


Office  of  Surface  Mining,  Division  of 
Management  Services,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

Telephone  (202)  343-5447 

Administrator,  FOIA/PA,  Counsel  for 
Administrative  Law,  Division  of 
Legislation  and  Legal  Counsel,  Of- 
fice of  the  Solicitor,  Department  of 
Labor,  200  Constitution  Avenue. 
NW.,  Room  N2428,  Washington. 
DC  20210 

Phone  (202)  523-9277 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE.  Washington. 
DC  20002-4250. 


FOIA  Program  Officer.  FHWA.  400 
Seventh  Street.  SW..  Washington, 
DC  20590 


FOIA  Program  Officer, 
Seventh  Street,  SW., 
DC  20590 


FHWA,  400 
Washington, 


FOIA  Program  Officer.  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  Treas- 
ury, Departmental  Of- 
fices 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


Index  of  Selected  Records,  July  1967 
to  December  31,  1994.  Index  ei- 
ther contains  the  following  informa- 
tion or  indicates  where  the  public 
may  obtain  information,  decisions, 
statements  of  the  general  course 
and  method  by  which  functions  are 
channeled  and  determined;  a  de- 
scription of  the  central  and  field  of- 
fices; rules  of  procedure,  descrip- 
tions of  forms;  substantive  rules 
and  statements  of  general  policy 
and  interpretations  adopted  by  the 
agency;  and  each  amendment,  re- 
vision, or  repeal  of  the  foregoing; 
final  adjudications  of  cases;  state- 
ments of  policy  and  interpretations 
which  have  been  adopted  by  the 
agency  and  are  not  published  in 
the  Federal  Register;  and  adminis- 
trative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public  for  the  Departmental 
Offices,  Internal  Revenue  Service, 
United  States  Customs  Service, 
United  States  Secret  Service,  Bu- 
reau of  Alcohol,  Tobacco  and  Fire- 
arnns.  Bureau  of  Engraving  and 
Printing,  Financial  Management 
Service,  United  States  Mint,  Bu- 
reau of  the  Publk:  Debt,  Office  of 
the  Comptroller  of  the  Currency, 
Federal  Law  Enforcement  Training 
Center,  Office  of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Board  in 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  No- 
vember 3,  1989;  (b)  Current  index 
November  1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  in  the  adju- 
dication of  cases.  April  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders  in 
enforcement  cases  and  reparations 
proceedings  before  the  Commis- 
sion) 

Index  of  statements  of  policy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register.  April  21,  1975  to 
date 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1 .7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  Building  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107,  Arlington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  the  United  States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  10  cents  per  page 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BIdg.,  I5th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St.. 
SW.,  Washington,  DC 

Phone:202-245-1591 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-1591 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formation Officer 


Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202  254-6314 
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Agency  aiJKJ  subagency 

riame 


General  Services  Admin- 
istration 4GSA) 


International  Boundary 
and  Water  Commis- 
sion, United  States  and 
Mexico,  Us.  Section 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Commission  administrative 
manuals  and  instructions  to  staff 
that  affect  a  memt)er  of  the  public. 
April  21,  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  this  index) 

GSA  Freedom  of  Information  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  information 
which  is  final  opinions,  including 
concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudica- 
tion of  cases.  Category  B  informa- 
tion which  is  those  statements  of 
policy  and  interpretations  which 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  informa- 
tion which  is  administrative  staff 
manuals  and  instructions  to  staff 
th?t  affect  members  of  the  public 


Brochure:   Amistad   0am  and   Res- 
ervoir 


Brochure:  Falcon  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for  1 
year  co  ering  flow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM,  to  Gulf  of  Mexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemical 
analyses,  sanitary  aspects  of  water 
quality,  meteorologic  data,  and  irri- 
gated areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Colorado 
River  and  other  Western  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Cruz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 

Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


Order  from;  price;  make  checks  pay- 
able to— 


GSA,  Freedom  of  Information  Officer 
(ATRAR),  Washington,  DC  20405. 
Price:  S4.75.  Make  checks  payable 
to:  General  Services  Administration 


Project  Engineer,  U.S.  Section, 
I8WC,  Route  2.  Box  37,  Highway 
90  West.  Del  Rio,  TX  78840.  No 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Fateon  Village, 
TX  78545.  No  charge 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso. 
TX  79902.  Prk:e:  S4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission.  U.S.  Section 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Prce:  35.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission,  U.S.  Section 

Division  Engineer,  Projects  Division, 
U.S.  Sectkjn,  IBWC.  4171  North 
Mesa,  Suite  C-310.  El  Paso.  TX 
79902.  Prices:  14>x36>  S4.00  per 
map;  10>x28>  $3.00  per  map. 
Payable  to:  International  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 


For  inspection,  copying,  or  additional 
information  contact 


GSA  Central  Office  Library  and  the 
business  service  centers  located  in 
each  regional  office  listed  below: 

Central  Office  Library,  18th  &  F  Sts.. 
NW.,  Rm.  1033,  Washington.  DC 
20405 

Business  Service  Centers: 

National  Capital  Region: 

7th  &  D  Sts.,  SW.,  Washington,  DC 
20407 

Region  1 :  John  W.  McCormack  Post 
Offkie  and  Courthouse,  Boston, 
Mass.  02109 

Region  2:  26  Federal  Plaza,  New 
York.  NY  10278 

Region  3:  9th  &  Market  Sts..  Phila- 
delphia, PA, 19107 

Region  4:  Richard  B.  Russell  Bkjg., 
75  Spring  St.,  Atlanta,  GA  30303 

Region  5:  230  So.  Dearborn  St.,  Chi- 
cago. IL,  60604 

Region  6:  1500  East  Bannister  Rd., 
Kansas  City.  MO  64131 

Region  7:  819  Taylor  St.,  Ft.  Worth. 
TX  76102 

Region  8:  Bui  Wing  41,  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Region  9:  525  Market  St.,  San  Fran- 
cisco, CA  94105 

Region  10:  GSA  Center,  Auburn,  WA 
98002 

Project  Engineer,  U.S.  Section, 
IBWC,  Route  2,  Box  37.  Highway 
90  West,  Del  Rio.  TX  78840 

Reservoirs  Manager.  U.S.  Section, 
IBWC,  P.O.  Box  1 ,  Falcon  Village, 
TX  78545 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso. 
TX  79902 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC.  4171 
North  Mesa.  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


National  Archives  and 
Records  Administration 
(NARA) 


National  Science  Foun- 
dation (NSF) 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  con- 
cerning the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  ttie  Govemments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  twundary  between  the 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  been  adopt- 
ed by  NARA  since  April  1,  1985, 
and  which  are  not  putilished  in  the 
Federal  Register:  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy and  interpretations,  and  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public 


Reviewer  panelist,  alphabetical  listing 
contains  name.  State,  and  institu- 
tion of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Foundation  for  the  pre- 
viously completed  fiscal  year 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso. 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payat>le  to  International  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
txochure.  Payatsle  to  International 
Boundary  and  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  Division 
(NAA),  National  Archives,  College 
Park,  MD  20740-6001 

One  copy  only  (free). 


Division  Engineer.  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Seaetary,  U.S.  Section, 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Policy  and  Program  Analysis  Division 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Part<,  8601 
Adelphi  Rd..  College  Park,  MD 
20740-6001.  301-713-6730 


NSF  Library,  Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550 
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Agency  arjd  subagency 


name 


\ 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Numerical  index  of  tfie  following  NSF 
agerx:y-wide  issuances  and  Impor- 
tant Notices  in  effect  as  of  January 
24,  1986:  (1)  Office  of  the  Director 
Staff  Memoranda  (0/D's);  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notices.  0/D's  are 
used  by  the  NSF  Director  and 
Deputy  Director  to  communicate 
Information  to  the  staff.  0/D's  also 
may  be  used  to  convey  short-term 
policy  statements  or  the  Initial 
statement  of  long-term  policy.  NSF 
Bulletins  transmit  approved 
changes  to  policy  arxj  convey  ad- 
ministrative or  "housekeeping"  in- 
formation. Significant  NSF  policy 
and  procedure  are  located  in  NSF 
Manuals.  NSF  Circulars  (histori- 
cally used  to  communicate  policies 
arxl  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als arxJ  will  be  discontinued.  Harxl- 
books,  less  formal  than  Manuals, 
provide  compendia  of  information 
concerning  NSF  programs,  i.e., 
they  do  not  establish  NSF  policy. 
Important  Notices  are  the  Direc- 
tor's primary  means  of  commu- 
nicating with  organizations  receiv- 
ing or  eligible  for  NSF  support.  Inv 
portant  Notices  are  issued  over  the 
Director's  signature  and  convey  in- 
formation on  NSF  policies  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  interest  to  the  aca- 
demic community  and  to  other  se- 
lected audiences. 

Index  of  NSF  regulations  promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Putjiic  Con- 
tracts and  Property  Management; 
and  Title  45,  Public  Welfare.  A  list- 
ing, by  subject  title,  of  current 
Foundation  regulations  with  a  t>rief 
description  of  the  content  of  each 

Publications  of  the  National  Science 
Foundation.  An  index  by  topical 
classification,  as  of  April  1986,  of 
current  NSF  publications  issued 
and  available  to  the  pub'ic.  Listing 
include  annual  reports,  specific 
program  announcements,  and  bro- 
chures, science  resources  studies 
pamphlets,  special  studies  publica- 
tions, and  NSF  periodicals.  In  addi- 
tion to  Titles,  provides  NSF  publi- 
cation numt^ers  arxl  copy  prices. 
(NSF  Publication  86-18) 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


NSF  Forms  and  Publications  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
only  (free) 


Office  of  the  General  Counsel,  Room 
501,  1800  G  St.,  NW.,  Wash- 
ington, DC  20550 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550.  For 
additional  information:  Public  Af- 
fairs Group,  room  527,  1800  G  St., 
NW.,  Washington,  DC  20550 


99 


Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Office  of  Personnel  Man- 
agement 


Pennsylvania  Avenue 
Development  Corpora- 
tion 


Pension  Benefit  Guaranty 
Corporation,  Office  of 
the  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


NSF  Guide  to  Programs,  A  com- 
posite listing  of  sumn^ry  informa- 
tion about  NSF  support  programs, 
as  of  October  1985.  Provides  gen- 
eral guidance  and  information  de- 
scribing the  principal  characteris- 
tics and  basic  purposes  of  each 
activity;  eligit>ility  requirements; 
closing  dates  (where  applicat)le); 
and  the  address  where  more  de- 
tailed infomnation  or  applications 
may  be  obtained.  (NSF  Publk^ation 
85-40) 

NSF  Grant  Polk:y  Manual.  A  conv 
pendium  of  basic  NSF  grant  poli- 
cies and  procedures  for  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  OMB  Cir- 
cular No.  A-110,  which  is  directed 
toward  standardizing  and  simpli- 
fying the  various  accountat}ility  and 
reporting  requirements  amoung 
Federal  granting  agencies.  (NSF 
Put>lication  77-47) 

Handbook  of  Publications,  Periodi- 
cals, and  Operating  Manuals, 
OPM-OCAS-PSD-01 .  As  of  Sep- 
tember 1996.  A  listing  of  publica- 
tions, periodicals,  and  operating 
manuals  arranged  in  alphabetical 
order  by  title  within  each  0PM 
issuing  organization.  This  hand- 
book contains  some  information 
fomneriy  put)lished  in  the  Index  to 
Information  (no  longer  puttlished). 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  polk:y  statements;  public  im- 
provement policies;  development 
guidelines;  final  opinions  and 
cases  interpreting  PADC  enabling 
legislation;  and  internal  policies, 
guidelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  October  27,  1972,  to 
date.  The  index  is  updated  semi- 
annually (March  and  September). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1974  to  present;  interpretive  letters 
addressing  the  provisions  of  Title 
IV  of  the  Employee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
basic  policy  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  termination  insurance  pro- 
gram 


NSF  Forms  and  Publications  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Govemment  Printing 
Office,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  S5.00 


Supenndendent  of  Documents,  U.S. 
Government  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  S13.00 


Publishing  Management  Branch.  Of- 
fice of  Personnel  Management, 
Room  5H35,  1900  E  St.  NW, 
Washington.  DC  20415-0001. 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washington, 
DC  20004-1703.  Fees  charged  for 
research  and  reproduction  of  infor- 
mation are  ttased  upon  the  current 
Corporation  fee  schedule  for  infor- 
mation under  FOI  regulations  (36 
CFR  Part  902,  Subpart  I). 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pension  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
closure Officer  for  information  re- 
garding a  subscription  to  the  Opin- 
ion Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St..  NW.,  Wash- 
ington, DC  20005.  Charge  S.I 5  per 
page.  Payable  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Disclo- 
sure Officer  for  price  of  entire  Op- 
erating Policy  Manual 


NSF  Divisk>n  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  SL, 
NW.,  Washington.  DC  20550 


0PM  Library  or  any  0PM  Office,  in- 
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Science  policies;  draft  papers;  comment  request,  162-166 


IV 
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Meetings: 
Science  Advisory  Board,  166-168 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Admlnialration  Bureau 

NOTICES  I 

Meetings:  j 

President's  Export  Cotincil,  76 

Federal  Aviatiofi  Administration 

RULES 

Airworthiness  dlirectives: 

Boeing,  5-8 
Class  D  airspace , 
Class  E  airspac4  8-13 
PROPOSED  RULES 

Class  E  airspace,  60-61 

NOTICES  I 

Aviation  Rulem^cing  Advisory  Committee;  task 

assignment^,  201-202 
Meetings: 

RTCA.  Inc.,  2( 
Passenger  facilil 

Lambert-St.  U 


charges:  applications,  etc.: 
luis  International  Airport.  MO,  203 


Federal  Communications  Commission 

PROPOSED  RULES 

Practice  and  prqcedure: 

Regulatory  fe^s  (1999  FY);  assessment  and  collection 
Correction,  C8-33564 
NOTICES 
Agency  informaiion  collection  activities: 

Submission  fqr  0MB  review;  comment  request,  168 

Federal  Energy  Regulatory  Commission 

NOTICES 

Complaints: 

Wisconsin  Potver  &  Light  Co.;  comment  period,  158 
Electric  rate  anq  corporate  regulation  fiUngs: 

CXY  Energy  Marketing  (U.S.A.),  Inc.,  et  al.,  158-162 
Applications,  hearings,  determinatior.c,  etc.: 

Illinois  Poweii  Co.,  157 

PG  &  E  Energy  Trading-Power,  L.P.,  et  al.,  157 

Williams  Gas  Pipelines  Central,  Inc. 
Correction,  C8-33788 

Federal  Reserve  System 

NOTICES 

Agency  informaiion  collection  activities: 
Proposed  collection;  comment  request 
Correction,  C8-33846 
Meetings;  Sunsliine  Act,  168-169 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings:  Sunshine  Act,  169 

Federal  Trade  Commission 

PROPOSED  RULES 

Trade  regulation  rules: 
Pay-per-call  rule,  61-62 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Butylated  reaction  product  of  p-cresol  and 
dicyclojpentadiene,  34-35 


PROPOSED  RULES 

Medical  devices: 
External  penile  rigidity  devices;  proposed  classification, 
62-65 
NOTICES 

Meetings: 

Medical  Devices  Advisory  Committee,  169-170 
Reporting  and  recordkeeping  requirements,  162-170 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71 
Food  distribution  programs: 

Beef  and  pork;  subsititution  of  donations,  71-73 

Foreign  Agricultural  Service 

NOTICES 

Agricultiual  commodities  available  for  donation  overseas; 
types  and  quantities,  73 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  182 

Grain  Inspection,  Paclcers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
Georgia,  et  al.,  73-75 
Illinois,  et  al.,  75 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Paul,  Saptarshi,  Ph.  D.,  Fox  Chase  Cancer  Center,  169 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 
Clinical  Diagnostic  Laboratory  Tests;  coverage  and 
administrative  policies;  public  meetings,  69 

NOTICES 

Meetings: 
Medicare  Program;  town  hall  meeting  to  discuss  positron 
emission  tomography,  170-171 

Interior  Department 

See  Land  Management  Bureau 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Glen  Canyon  Dam  adaptive  management  work  group, 
173-174 

international  Trade  Administration 

NOTICES 

Antidumping: 
Cut-to-length  carbon  steel  plate  from — 

Mexico,  76-85 
Electrolytic  manganese  dioxide  from — 

Greece,  85 
Stainless  steel  sheet  and  strip  in  coils  from — 

France,  130-137 
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Germany,  92-101 

Italy,  116-124 

Japan,  108-116 

Mexico,  124-130 

South  Korea,  137-147 

Taiwan,  101-108 

United  Kingdom,  85-92 
Antidumping  and  coimtervailing  duties: 
Five-year  (sunset)  reviews — 

Conduct  policies,  364-365 
Cheese  quota;  foreign  government  subsidies: 
In-quota  rate  of  duty;  annual  list  of  countries,  147-148 

International  Trade  Commission 

NOTICES 

Import  investigations; 
Brazing  copper  wire  and  rod  from — 

New  Zealand  and  South  Africa.  378-380 
Cellular  mobile  telephones  and  subassemblies  from — 

Japan, 376-378 
Cotton  shop  towels  from — 

China  et  al.,  369-371 
Malleable  cast  iron  pipe  fittings  from — 

Brazil  et  al,  369-371 
Paint  brushes  (natural  bristle)  from — 

China,  374-376 
Petroleimi  wax  candles  from — 

China,  365-367 
Steel  wire  rope  from — 

Korea  et  al.,  367-369 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 

Lat>or  Department 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Resource  Advisory  Coimcils — 
Southeast  Oregon,  174 
Resource  management  plans,  etc.: 

Glenwood  Springs  Resource  Area,  CO,  174 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  203 

Medicare  Payment  Advisory  Commission 

NOTICES 

Meetings,  186-187 

National  Credit  Union  Administration 

PROPOSED  RULES 

Credit  Unions: 
Organization  and  operations — 
Fidelity  bond  and  insurance  coverage;  insurance 

requirements,  58-60 
Safe  deposit  box  service;  elimination,  57-58 
NOTICES 
Credit  unions: 
Bylaws,  187-198 


National  Institute  for  Literacy 

NOTICES 
Meetings: 
Advisory  Board,  198 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish,  50-56 
Gulf  of  Alaska  groundfish,  46-50 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  45-46 
High  Seas  Fishing  Compliance  Act;  implementation: 
Vessel  identification  and  reporting  requirements,  13-16 

NOTICES 

Permits: 
Endangered  and  threatened  species,  148-149 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Telecommimications  and  information  infrastructure 
assistance  program,  331-339 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Public  workshop  meeting;  cancellation,  57 

NOTICES 

Orders: 

Suspension  of  license — 
Special  Testing  Laboratories,  Inc.,  199-200 
Applications,  hearings,  determinations,  etc.: 

Consumers  Energy  Co.,  198-199 

PubUc  Service  Electric  &  Gas  Co.,  199 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Permit-required  confined  spaces 
Correction,  C8-31946 
NOTICES 

State  plans;  standards  approval,  etc.: 
Oregon,  183-184 
Washington,  184-186 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act; 
Claims  procedure;  proposed  changes,  65-66 

Postal  Service 

RULES 

Domestic  Mail  Manual; 
Miscellaneous  amendments.  36—41 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Libya;  state  of  emergency  (Notice  of  December  30.  1998). 
98-34836 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Substanv^t!  Abuse  and  Mental  Health  Services 
Administration 


VI 
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Reclamation  Buneau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  174-176 

Environmental  statements;  notice  of  intent: 
Animas-La  Plata  Project,  CO;  supplement  and  public 
scoping  meetings,  176-179 

Research  and  S|)ecial  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  liquid  transportation — 
Liquefied  compressed  gases  in  cargo  tank  motor 

vehicles]  safety  standards  for  unloading;  negotiated 
rulemaking  committee;  meetings,  70 

Rural  Utilities  Service 

RULES 

Electric  and  teledommunications  borrowers;  fidelity  and 
insurance  requirements,  1-5 

State  Departmer  I 

RULES 

Visas;  nonimmig  ant  documentation: 
Visa  waiver  pi.  ot  program — 
Probationary  entry  status  elimination,  35 
NOTICES 

Arms  Export  Cor  trol  Act: 
Export  licenses  denials — 
CWP  Industi  les.  Inc.  and/or  Luciana  Lawrence,  200- 
201 
Committees;  esta  )lishment,  renewal,  termination,  etc.: 
Private  International  Law  Advisory  Commitee,  201 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  utine  drug  testing;  certified  laboratories 

meeting  min  mum  standards,  list,  171-173 
Meetings: 
SAMSHA  specjal  emphasis  panels,  173 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  179-180 

Grants  and  cooperative  agreements;  availability,  etc.: 
Watershed  cooperative  agreement  program,  180-181 

Textile  Agreements  Implementation  Committee 

See  Committee  far  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Avia  ;ion  Administration 


See  Maritime  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreigbn  air  carrier  permits;  weekly  applications,  201 

Treasury  Department 

See  Customs  Service 
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Part  II 
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Part  III 

Department  of  Education,  237-267 

Part  IV 

Department  of  Education,  269-296 

Part  V 

Department  of  Education,  297-323 

Part  VI 

Department  of  Agriculture,  Cooperative  State,  Research, 
Education,  and  Extension  Service,  325-329 

Part  VII 

Department  of  Commerce,  National  Telecommimications 
and  Information  Administration,  331-339 

Part  VIII 

Department  of  Education,  341-345 

Part  iX 

Department  of  Education,  347-349 

PartX 

Department  of  Education,  351-362 

Part  XI 

Department  of  Commerce,  International  Trade 

Administration,  and  International  Trade  Commission, 
364-380 

Part  XII 

The  President,  381-383 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1788 

RIN  0572-AA86 

RUS  Fidelity  and  Insurance 
Requirements  for  Electric  and 
Telecommunications  Borrowers 

agency:  Rxiral  Utilities  Service.  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  streamlining  its  fidelity  and 
insurance  requirements  for  electric  and 
telecommunications  systems.  The  rule 
was  last  revised  in  1986.  and  the 
revisions  are  intended  to  update 
requirements.  The  rule  provides  a 
flexible  approach  to  insurance  that 
protects  the  government's  security 
interest  in  mortgaged  assets  and 
conforms  to  today's  business  practices. 

DATES:  Effective  date  January  4, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
U.S.  Department  of  Agriculture,  Rural 
Utihties  Service,  Room  4034  South 
Bldg.,  1400  Independence  Avenue,  SW., 
Washington.  DC  20250-1522. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120.  E-mail:  fheppe@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  fmal  rule  related  notice 
entitled  "Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  determined 
that  RUS  loans  and  loan  guarantees 
were  not  covered  by  Executive  Order 
12372. 


Execative  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  addition,  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted,  no 
retroactive  effort  will  be  given  to  this 
rule.  and.  in  accordance  with  section 
212(c)  of  the  Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(c)),  appeal  procedures  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies  may  be 
initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  RUS  electric  and 
telecommimications  programs  provide 
loans  to  borrowers  at  interest  rates  and 
terms  that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  RUS  borrowers,  as  a  result  of 
obtaining  federal  financing,  receive 
economic  benefits  that  exceed  any 
direct  economic  costs  associated  with 
complying  with  RUS  regulations  and 
requirements.  Moreover,  this  action 
offers  borrowers  increased  flexibility  in 
determining  the  appropriate  insurance 
coverage  for  their  organizations  which 
further  offsets  economic  costs. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 


Assistance  programs  under  No.  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees,  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Docimients,  the  United  States 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
number  (202)  512-1800. 

National  Performance  Review 

The  regulatory  action  is  being  taken  as 
part  of  the  National  Performance  Review 
program  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force. 

Information  Collection  and 
Recordkeeping  Requirements 

The  recordkeeping  and  reporting 
requirements  contained  in  this  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35.  as 
amended)  under  control  numbers  0572- 
0032  and  0572-0031.  Send  questions  or 
comments  regarding  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  biu-den,  to 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  Stop  1522,  1400 
Independence  Avenue.  SW., 
Washington,  DC  20250-1522. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Background 

The  Rural  Utilities  Service  (RUS) 
makes  and  guarantees  loans  to  furnish 
and  improve  electric  and 
telecommunications  service  in  rural 
areas  pursuant  to  the  Rural 
Electrification  Act  of  1936,  as  amended, 
(7  U.S.C.  901  et  seq.)  (RE  Act).  The 
security  for  these  loans  is  generally  a 
first  mortgage  on  the  borrower's  electric 
or  telecommunications  system.  In  order 
to  maintain  the  security  for  government 
loans,  the  RUS  debt  covenants  require 
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borrowers  to  maintain  adequate  levels  of 
fidelity  and  insurance  coverage.  Such 
coverage  is  generally  carried  by  any 
prudent  business  and  required  by  any 
prudent  lender. 

RUS  regulations  implementing  these 
fidelity  and  insurance  requirements,  7 
CFR  part  1788,  Were  last  issued  in  1986. 
Since  that  time,  ^e  business  and 
regulatory  environment  of  electric  and 
telecommunications  utilities  have 
undergone  rapid  change,  and  the 
experience  and  sjophistication  of  RUS 
financed  systems  have  increased.  RUS 
has  published  a  number  of  regulations 
updating  and  streamlining  various 
requirements.  Tqe  regulation  is  part  of 
this  overall  effort  to  modernize 
requirements  in  6rder  to  improve  the 
delivery  of  customer  service. 

On  October  8. 1998  RUS  published  a 
proposed  rule  at  63  FR  54385.  One 
comment  was  received.  That  comment 
was  favorable  to  the  rule  as  published 
and  suggested  nc  changes  in  the  rule. 

Consequently,  RUS  is  publishing  the 
final  rule  with  no  changes  from  the 
proposed  rule. 

Electric  distribution  borrowers  having 
the  form  of  mortj  [age  found  in  7  CFR 
part  1718  are  cuirently  subject  to 
provisions  similar  to  subpart  A  of  this 
part.  All  other  bdrrowers  are  required  to 
make  the  first  certification  under 
subpart  A  of  thisjrule  at  the  end  of  the 
first  complete  cajendar  year  after  the 
effective  date  of  this  rule.  It  is 
contemplated  thit  an  insurance 
provision  similar  to  subpart  A  of  this 
rule  will  be  included  in  all 
telecommunicatijons  mortgages  executed 
by  RUS  after  thejeffective  date  of  this 
rule  and  that  all  porrowers  receiving  a 
telecommunicatijons  loan  or  loan 
guarantee  after  s(ich  effective  date  will 
be  required  to  eaecute  such  a  mortgage. 
A  provision  has  peen  included  in 
subpart  A  that  places  a  requirement  on 
borrowers  concerning  the  reporting  of 
irregularities  tha  is  similar  to  the 
requirement  on  Certified  Public 
Accountants  in  5  CFR  part  1773. 

Subparts  B  and  C  of  this  rule  will 
apply  to  the  first  contracts  covered  by 
the  rule  that  bon  owers  enter  into  after 
the  effective  date  of  this  rule. 

List  of  Subjects  m  7  CFR  Part  1788 

I 
Electric  power.  Insurance,  Loan 
programs — communications.  Loan 
programs — energy.  Reporting  and 
recordkeeping  raquirements,  Rural 
areas,  Teleconununications. 

For  the  reason^  set  forth  in  the 
preamble,  RUS  atnends  7  CFR  Chapter 
XVn  by  revising  jpart  1788  to  read  as 
follows: 


PART  1788— RUS  FIDELITY  AND 
INSURANCE  REQUIREMENTS  FOR 
ELECTRIC  AND 
TELECOMMUNICATIONS 
BORROWERS 

Subpart  A — Borrower  Insurance 
Requirements 

Sec. 

1788.1  General  and  definitions. 

1788.2  General  insurance  requirements. 

1788.3  Flood  insurance. 

1788.4  Disclosure  of  irregularities  and 
illegal  acts. 

1 788. 5  RUS  endorsement  required. 

1788.6  RUS  right  to  place  insurance. 
1788.7—1788.10    (Reserved] 

Subpart  B — Insurance  for  Contractors, 
Engineers,  and  Architects,  Electric 
Borrowers 

1788.11  Minimum  insurance  requirements 
for  contractors,  engineers,  and  architects. 

1 788. 1 2  Contractors'  bonds. 

Subpart  C — Insurance  for  Contractors, 
Engineers,  and  Architects, 
Telecommunications  Borrowers 

1788.46  General. 

1788.47  Policy  requirements. 

1788.48  Contract  insurance  requirements. 

1788.49  Contractors' bond  requirements. 

1788.50  Acceptable  sureties. 
1788.51—1788.53     [Reserved] 

1788.54  Compliance  with  contracts. 

1788.55  Providing  RUS  evidence. 
Authority:  7  U.S.C.  901  et  seq.;  7  U.S.C. 

1921  et  seq.;  7  U.S.C.  6941  et  seq. 

Subpart  A — Borrower  Insurance 
Requirements 

S 1 788. 1    General  and  definitions. 

(a)  The  standard  forms  of  documents 
covering  loans  made  or  guaranteed  by 
the  Rural  Utilities  Service  contain 
provisions  regarding  insurance  and 
fidelity  coverage  to  be  maintained  by 
each  borrower.  This  part  implements 
those  provisions  by  setting  forth  the 
requirements  to  be  met  by  all  borrowers. 

(d)  As  used  in  this  part: 

Borrower  means  any  entity  with  any 
outstanding  loan  made  or  guaranteed  by 
RUS. 

Irregularity  has  the  meaning  found  in 
§1773.2. 

Loan  documents  means  the  loan 
agreement,  notes,  and  mortgage 
evidencing  or  used  in  conjunction  with 
an  RUS  loan. 

Mortgage  means  the  mortgage,  deed  of 
trust,  security  agreement,  or  other 
security  document  securing  an  RUS 
loan. 

Mortgaged  property  means  any 
property  subject  to  the  lien  of  a 
mortgage. 

RUS  means  the  Rural  Utilities  Service 
and  includes  the  Rural  Telephone  Bank. 

RUS  loan  means  a  loan  made  or 
guaranteed  by  RUS. 


(c)  RUS  may  revise  these 
requirements  on  a  case  by  case  basis  for 
borrowers  with  unusual  circumstances. 

§  1788.2    General  insurance  requirements. 

(a)  Borrowers  will  take  out,  as  the 
respective  risks  are  incurred,  and 
maintain  the  classes  and  amounts  of 
insurance  in  conformance  with 
generally  accepted  utility  industry 
standards  for  such  classes  and  amounts 
of  coverage  for  utilities  of  the  size  and 
character  of  the  borrower  and  consistent 
with  Prudent  Utility  Practice.  Prudent 
Utility  Practice  shall  mean  any  of  the 
practices,  methods,  and  acts  which,  in 
the  exercise  of  reasonable  judgment,  in 
light  of  the  facts,  including  but  not 
limited  to,  the  practices,  methods,  and 
acts  engaged  in  or  approved  by  a 
significant  portion  of  the  electric  utility 
industry  in  the  case  of  an  electric 
borrower  or  of  the  telecommunications 
indiistry  in  the  case  of  a 
telecommimications  borrowers  prior 
thereto,  known  at  the  time  the  decision 
was  made,  would  have  been  expected  to 
accomplish  the  desired  result  consistent 
with  cost-effectiveness,  reliability, 
safety,  and  expedition.  It  is  recognized 
that  Prudent  Utility  Practice  is  not 
intended  to  be  limited  to  optimimi 
practice,  method,  or  act  to  the  exclusion 
of  all  others,  but  rather  is  a  spectrum  of 
possible  practices,  methods,  or  act 
which  could  have  been  expected  to 
accomplish  the  desired  result  at  the 
lowest  reasonable  cost  consistent  with 
cost-effectiveness,  reliability,  safety,  and 
expedition. 

(b)  The  foregoing  insurance  coverage 
shall  be  obtained  by  means  of  bond  and 
policy  forms  approved  by  regulatory 
authorities  having  jurisdiction,  and, 
with  respect  to  insurance  upon  any  part 
of  the  mortgaged  property  securing  an 
RUS  loan,  shall  provide  diat  the 
insurance  shall  be  payable  to  the 
mortgagees  as  their  interests  may  appear 
by  means  of  the  standard  mortgagee 
clause  without  contribution.  Each 
poUcy  or  other  contract  for  such 
insurance  shall  contain  an  agreement  by 
the  insurer  that,  notwithstanding  any 
right  of  cancellation  reserved  to  such 
insurer,  such  policy  or  contract  shall 
continue  in  force  for  at  least  30  days 
after  written  notice  to  each  mortgagee  of 
suspension,  cancellation,  or 
termination. 

(c)  In  the  event  of  damage  to  or  the 
destruction  or  loss  of  any  portion  of  the 
mortgaged  property  which  is  used  or 
useful  in  the  borrower's  business  and 
which  shall  be  covered  by  insurance, 
unless  each  mortgagee  shall  otherwise 
agree,  the  borrower  shall  replace  or 
restore  such  damaged,  destroyed,  or  lost 
portion  so  that  such  mortgaged  property 
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shall  be  in  substantially  the  same 
condition  as  it  was  in  prior  to  such 
damage,  destruction,  or  loss  and  shall 
apply  the  proceeds  of  the  insurance  for 
that  purpose.  The  borrower  shall  replace 
the  lost  portion  of  such  mortgaged 
property  or  shall  commence  such 
restoration  promptly  after  such  damage, 
destruction,  or  loss  shall  have  occurred 
and  shall  complete  such  replacement  or 
restoration  as  expeditiously  as 
practicable,  and  shall  pay  or  cause  to  be 
paid  out  of  the  proceeds  of  such 
insurance  form  all  costs  and  expenses  in 
connection  therewith. 

(d)  Sums  recovered  under  any  policy 
or  fidelity  bond  by  the  borrower  for  a 
loss  of  funds  advanced  under  a  note 
secured  by  a  mortgage  or  recovered  by 
any  mortgagee  or  holder  of  any  note 
seciired  by  the  mortgage  for  any  loss 
under  such  poUcy  or  bond  shall,  imless 
applied  as  provided  in  the  preceding 
paragraph,  be  used  as  directed  by  the 
borrower's  mortgage. 

(e)  Borrowers  shall  furnish  evidence 
annually  that  the  required  insurance 
and  fidelity  coverage  has  been  in  force 
for  the  entire  year,  and  that  the  borrower 
has  taken  all  steps  currently  necessary 
and  will  continue  to  take  all  steps 
necessary  to  ensure  that  the  coverage 
will  remain  in  force  until  all  loans  made 
or  guaranteed  by  RUS  are  paid  in  full. 
Such  evidence  shall  be  in  a  form 
satisfactory  to  RUS.  Generally  a 
certification  included  as  part  of  the  RUS 
Financial  and  Statistical  Report  filed  by 
the  borrower  annually  (RUS  Form  7  or 
Form  12  for  electric  borrowers,  RUS 
Form  479  for  telecommunications 
borrowers,  or  the  successors  to  these 
forms)  is  sufficient  evidence  of  this 
coverage. 

§  1788.3    Flood  Insurance. 

(a)  Borrowers  shall  purchase  and 
maintain  flood  insurance  for  buildings 
in  flood  hazard  areas  to  the  extent 
available  and  required  under  the 
National  Flood  Insurance  Act  of  1968, 
as  amended  (42  U.S.C.  4001,  et  seq.)  The 
insurance  should  cover,  in  addition  to 
the  building,  any  machinery, 
equipment,  fixtures,  and  furnishings 
contained  in  the  building. 

(b)  The  National  Flood  Insurance 
Program  (see  44  CFR  Part  59  et  seq.) 
provides  for  a  standard  flood  insurance 
policy;  however,  other  existing 
insurance  policies  which  provide  flood 
coverage  may  be  used  where  flood 
insurance  is  available  in  lieu  of  the 
standard  flood  insurance  policy.  Such 
policies  must  be  endorsed  to  provide: 

(1)  That  the  insurer  give  30  days 
written  notice  of  cancellation  or 
nonrenewal  to  the  insured  with  respect 
to  the  flood  insurance  coverage.  To  be 


effective,  such  notice  must  be  mailed  to 
both  the  insured  and  RUS  and  other 
mortgagees  if  any  and  must  include 
information  as  to  the  availability  of 
flood  insurance  coverage  under  the 
National  Flood  Insurance  Program,  and 
(2)  That  the  flood  insurance  coverage 
is  at  least  as  broad  as  the  coverage 
offered  by  the  Standard  Flood  Insurance 
Policy. 

§  1 788.4    Disclosure  of  Irregularities  and 
illegal  acts. 

(a)  Borrowers  must  immediately 
report,  in  writing,  all  irregularities  and 
all  indications  or  instances  of  illegal 
acts  in  its  operations,  whether  material 
or  not,  to  RUS  and  the  Office  of  the 
Inspector  General  (OIG).  See  7  CFR 
1773.9(c)(3)  for  OIG  addresses.  The 
reporting  requirements  for  borrowers  are 
the  same  as  those  for  CPA's  set  forth  in 
§1773.9 

(b)  Borrowers  are  required  to  make 
full  disclosure  to  the  bonding  company 
of  the  dishonest  or  fraudulent  acts. 

§1788.5    RUS  endorsement  required. 

In  the  case  of  a  cooperative  or  mutual 
organization,  RUS  requires  that  the 
following: 

Endorsement  Waiving  Immunity  From  Tort 
Liability"  be  included  as  a  part  of  each 
public  liability,  owned,  non-owned,  hired 
automobile,  and  aircraft  liability,  employers' 
liability  policy,  and  boiler  policy: 

The  Insurer  agrees  with  ihe  Rural  Utilities 
Service  that  sucn  insurance  as  is  afforded  by 
the  policy  applies  subject  to  the  following 
provisions: 

1.  The  Insurer  agrees  that  it  will  not  use. 
either  in  the  adjustment  of  claims  or  in  the 
defense  of  suits  against  the  Insured,  the 
immunity  of  the  Insured  from  tort  liability, 
unless  requested  by  the  Insured  to  interpose 
such  defense. 

2.  The  Insured  agrees  that  the  waiver  of  the 
defense  of  immunity  shall  not  subject  the 
Insurer  to  liability  of  any  portion  of  a  claim, 
verdict  or  judgment  in  excess  of  the  limits  of 
liability  stated  in  the  policy. 

3.  The  Insurer  agrees  that  if  the  Insured  is 
relieved  of  liability  because  of  its  immunity, 
either  by  interposition  of  such  defense  at  the 
request  of  the  lnsiu«d  or  by  voluntary  action 
of  a  court,  the  insurance  applicable  to  the 
injuries  on  which  such  suit  is  based,  to  the 
extent  to  which  it  would  otherwise  have  been 
available  to  the  Insured,  shall  apply  to 
officers  and  employees  of  the  Insured  in  their 
capacity  as  such;  provided  that  all  defenses 
other  than  inununity  from  tort  liability  which 
would  be  available  to  the  Insurer  but  for  said 
immunity  in  suits  against  the  Insured  or 
against  the  Insurer  under  the  policy  shall  be 
available  to  the  Insurer  with  respect  to  such 
officers  and  employees  in  suits  against  such 
officers  and  employees  or  against  the  Insurer 
under  the  policy. 

§  1 788.6    RUS  right  to  place  Insurance. 

If  a  borrower  fails  to  purchase  or 
maintain  the  required  insurance  and 


fidelity  coverage,  the  mortgagees  may 
place  required  insurance  and  fidelity 
coverage  on  behalf  and  in  the  name  of 
the  borrower.  The  borrower  shall  pay 
the  cost  of  this  coverage,  as  provided  in 
the  loan  documents. 

§§1788.6—1788.10    [Reserved] 

Subpart  B — Insurance  for  Contractors, 
Engineers,  and  Architects,  Electric 
Borrowers 

§  1788.1 1     Minimum  insurance 
requirements  for  contractors,  engineers, 
and  architects. 

(a)  Each  electric  borrower  shall 
include  the  provisions  in  this  paragraph 
in  its  agreements  with  contractors, 
engineers,  and  architects,  said 
agreements  that  are  wholly  or  partially 
financed  by  RUS  loans  or  guarantees. 
The  borrower  should  replace 
"Contractor"  with  "Engineer"  or 
"Architect"  as  appropriate. 

1.  The  Contractor  shall  take  out  and 
maintain  throughout  the  period  of  this 
Agreement  insurance  of  the  following 
minimum  types  and  amounts; 

a.  Worker's  compensation  and  employer's 
liability  insurance,  as  required  by  law, 
covering  all  their  employees  who  perform 
any  of  the  obligations  of  the  contractor, 
engineer,  and  architect  under  the  contract.  If 
any  employer  or  employee  is  not  subject  to 
workers'  compensation  laws  of  the  governing 
State,  then  insurance  shall  be  obtained 
voluntarily  to  extend  to  the  employer  and 
employee  coverage  to  the  same  extent  as 
though  the  employer  or  employee  were 
subject  to  the  workers'  compensation  laws. 

b.  Public  liability  insurance  covering  all 
operations  under  the  contract  shall  have 
limits  for  bodily  injury  or  death  of  not  less 
than  $1  million  each  occiurence,  limits  for 
pro{)erty  damage  of  not  less  than  SI  million 
each  occurrence,  and  SI  million  aggregate  for 
accidents  during  the  policy  period.  A  single 
limit  of  $1  million  of  bodily  injury  and 
property  damage  is  acceptable.  This  required 
insurance  may  be  in  a  policy  or  policies  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

c.  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  the 
contract,  whether  owned,  non-owned,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million  per  person 
and  SI  million  each  occurrence,  and  property 
damage  limits  of  SI  million  for  each 
occurrence.  This  required  insurance  may  be 
in  a  policy  or  policies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form. 

2.  The  Owner  shall  have  the  right  at  any 
time  to  require  public  liability  insurance  and 
property  damage  liability  insurance  greater 
than  those  required  in  paragraphs  (a)(1)(b) 
and  (a)(1)(c)  of  this  section.  In  any  such 
event,  the  additional  premium  or  premiums 
payable  solely  as  the  result  of  such  additional 
insurance  shall  be  added  to  '^^e  Contract 
price. 
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3.  The  Owner  sjtall  be  named  as  Additional 
Insured  on  all  policies  of  insurance  required 
in  (a)(1)(b)  and  (a][l)(c)  of  this  section. 

4.  The  policies  i  )f  insurance  shall  be  in 
such  form  emd  iss'  jed  by  such  insurer  as  shall 
be  satisfectory  to  I  he  Owner.  The  Contractor 
shall  furnish  the  CKvner  a  certificate 
evidencing  compliance  with  the  foregoing 
requirements  that  jshall  provide  not  less  than 
30  days  prior  written  notice  to  the  Owner  of 
any  cancellation  c  r  material  change  in  the 
insurance. 

(b)  Electric  bcfrowers  shall  also 
ensure  that  all  a^hitects  and  engineers 
working  under  dontract  with  the 
borrower  have  insurance  coverage  for 
Errors  and  Omissions  (Professional 
Liability  Insurance)  in  an  amount  at 
least  as  large  as  ^le  amount  of  the 
architectural  or  Engineering  services 
contract  but  not  less  than  $500,000. 

(c)  The  borrovyer  may  increase  the 
limits  of  insuraiice  if  desired. 

(d)  The  minimum  requirement  of  $1 
million  of  public  liability  insurance 
does  not  apply  tp  contractors 
performing  maii^tenance  work, 
janitorial-type  services,  meter  reading 
services,  rights-of-way  mowing,  and  jobs 
of  a  similar  native.  However,  borrowers 
shall  ensure  that  the  contractor 
performing  the  ^rork  has  public  liability 
coverage  at  a  le\iel  determined  to  be 
appropriate  by  the  borrower. 

(e)  If  requested  by  RUS,  the  borrower 
shall  provide  RljIS  with  a  certificate 
from  the  contracitor,  engineer,  or 
architect  evidencing  compliance  with 
the  requirements  of  this  section. 

§  1 788. 1 2    Contractors'  bonds. 

Electric  borrowers  shall  require 
contractors  to  obtain  contractors'  bonds 
when  required  by  part  1726,  Electric 
System  Construttion  Policies  and 
Procedures,  of  tils  chapter.  Surety 
companies  providing  contractors'  bonds 
shall  be  listed  a$  acceptable  sureties  in 
the  U.S.  Department  of  Treasury 
Circular  No.  570.  The  circular  is 
maintained  through  periodic 
publication  in  the  Federal  Register  and 
is  available  on  tfce  Internet  under  ftp:/ 
/ftp.fedworld.goiv/pub/tel/sureties.txt, 
and  on  the  Depa(rtment  of  the  Treasury's 
computer  bulletin  board  at  202-874- 
6817.  i 

Subpart  C — Insurance  for  Contractors, 
Engineers,  and  Architects, 
Telecommunications  Borrowers 

§1788.46    General. 

This  subpart  ^ts  forth  RUS  policies 
for  minimiun  insurance  requirements 
for  contractors,  tngineers,  and  architects 
performing  worit  under  contracts  which 
are  wholly  or  partially  financed  by  RUS 
loans  or  guarantees  with 
telecommunications  borrowers. 


§  1 788.47    Policy  requirements. 

(a)  Contractors,  engineers,  and 
architects  performing  work  for 
borrowers  under  construction, 
engineering,  and  architectural  service 
contracts  shall  obtain  insurance 
coverage,  as  required  in  §  1788.48,  and 
maintain  it  in  effect  imtil  work  under 
the  contracts  is  completed. 

fb)  Contractors  entering  into 
construction  contracts  with  borrowers 
shall  furnish  a  contractors'  bond,  except 
as  provided  for  in  §  1788.49,  covering 
all  of  the  contractors'  imdertaking  under 
the  contract. 

(c)  Borrowers  shall  make  sure  that 
their  contractors,  engineers,  and 
architects  comply  with  the  insurance 
and  bond  requirements  of  their 
contracts. 

§  1 788.48    Contract  insurance 
requirements. 

Contracts  entered  into  between 
borrowers  and  contractors,  engineers, 
and  architects  shall  provide  that  they 
take  out  and  maintain  throughout  the 
contract  period  insurance  of  the 
following  types  and  minimum  amounts: 

(a)  Workers'  compensation  and 
employers'  liability  insurance,  as 
required  by  law,  covering  all  their 
employees  who  perform  any  of  the 
obligations  of  the  contractor,  engineer, 
and  architect  under  the  contract.  If  any 
employer  or  employee  is  not  subject  to 
the  workers'  compensation  laws  of  the 
governing  state,  then  insurance  shall  be 
obtained  voluntarily  to  extend  to  the 
employer  and  employee  coverage  to  the 
same  extent  as  though  the  employer  or 
employee  were  subject  to  the  workers' 
compensation  laws. 

(bj  Pubhc  liability  insurance  covering 
all  operations  under  the  contract  shall 
have  limits  for  bodily  injury  or  death  of 
not  less  than  $1  million  each 
occurrence,  limits  for  property  damage 
of  not  less  than  $1  million  each 
occiurence,  and  $1  million  aggregate  for 
accidents  during  the  policy  period.  A 
single  limit  of  $1  million  of  bodily 
injury  and  property  damage  is 
acceptable.  This  required  insurance  may 
be  in  a  policy  or  policies  of  insurance, 
primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

(c)  Automobile  liaoility  insurance  on 
all  motor  vehicles  used  in  cormection 
with  the  contract,  whether  owned,  non- 
owned,  or  hired,  shall  have  limits  for 
bodily  injury  or  death  of  not  less  than 
$1  million  per  person  and  $1  million 
per  occurrence,  and  property  damage 
limits  of  $1  million  for  each  occurrence. 
This  required  insurance  may  be  in  a 
policy  or  policies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form. 


(d)  When  a  borrower  contracts  for  the 
installation  of  major  equipment  by  other 
than  the  supplier  or  for  the  moving  of 
major  equipment  from  one  location  to 
another,  the  contractor  shall  furnish  the 
borrower  with  an  installation  floater 
policy.  The  policy  shall  cover  all  risks 
of  damage  to  the  equipment  until 
completion  of  the  installation  contract. 

§  1788.49    Contractors'  t>ond  requirements. 

Construction  contracts  in  amounts  in 
excess  of  $250,000  for  facilities  shall 
require  contractors  to  secure  a 
contractors'  bond,  on  a  form  approved 
by  RUS,  attached  to  the  contract  in  a 
penal  sum  of  not  less  than  the  contract 
price,  which  is  the  simi  of  all  labor  and 
materials  including  owner-furnished 
materials  installed  in  the  project.  RUS 
Form  168b  is  for  use  when  the  contract 
exceeds  $250,000.  RUS  Form  168c  is  for 
use  when  the  contractor's  surety  has 
accepted  a  Small  Business 
Administration  guarantee  and  the 
contract  is  for  $1,000,000  or  less.  For 
minor  construction  contracts  imder 
which  work  will  be  done  in  sections 
and  no  section  will  exceed  a  total  cost 
of  $250,000,  the  borrower  may  waive 
the  requirement  for  a  contractors'  bond. 

§1788.50    Acceptable  sureties. 

Surety  companies  providing 
contractors'  bonds  shall  be  listed  as 
acceptable  sureties  in  the  U.S. 
Department  of  Treasury  Circular  No. 
570.  The  circular  is  maintained  through 
periodic  publication  in  the  Federal 
Register  and  is  available  on  the  Internet 
under  ftp://ftp.fedworld.gov/pub/tel/ 
sureties.txt,  and  on  the  Department  of 
the  Treasury's  computer  bulletin  board 
at  202-874-6817. 

§§1788.51—1788.53    [ReservecQ 

§  1 788.54    Compliance  with  contracts. 

It  is  the  responsibility  of  the  borrower 
to  determine,  before  the  commencement 
of  work,  that  the  engineer,  architect,  and 
the  contractor  have  insurance  that 
complies  with  their  contract 
requirements. 

§1788.55    Providing  RUS  evidence. 

When  RUS  shall  specifically  so  direct, 
the  borrower  shall  also  require  the 
engineer,  the  architect,  and  the 
contractor,  to  forward  to  RUS  evidence 
of  compliance  with  their  contract 
representative  of  the  insurance  company 
and  include  a  provision  that  no  change 
in  or  cancellation  of  any  policy  listed  in 
the  certificate  will  be  made  without  the 
prior  written  notice  to  the  borrower  and 
to  RUS. 
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Dated:  December  24, 1998. 
JiU  Long  Thompaon, 
Under  Secretary,  Rural  Development. 
[FR  Doc.  98-34778  Filed  12-31-98;  8:45  am] 
MUMQ  CODE  34ie-1S-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart78 
[Dodwt  No.  98-066-2) 

Validated  Brucellosia-Frae  Statas; 
Alabama 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regiilations 
concerning  the  interstate  movement  of 
swine  by  adding  Alabama  to  the  list  of 
validated  brucellosis-free  States.  We 
have  determined  that  Alabama  meets 
the  criteria  for  classification  as  a 
validated  brucellosis-free  State.  The 
interim  rule  relieved  certain  restrictions 
on  the  interstate  movement  of  breeding 
swine  from  Alabama. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  Augiist  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Taft,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231,  (301)  734- 
4916. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
August  21, 1998  (63  FR  44778-44777, 
Dodcet  No.  98-086-1),  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
by  adding  Alabama  to  the  list  of 
validated  brucellosis-free  States  in 
§  78.43. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
October  20, 1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 


review  process  required  by  Executive 
Order  12866. 

List  (rf  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  78  and  that 
was  published  at  63  FR  44776-44777  on 
August  21, 1998. 

Aiidiority:  21  U.S.C.  lll-114a-l.  114g, 
115, 117, 120, 121, 123-126, 134b,  and  134f; 
7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  24th  day  of 
December  1998. 

Joan  M.  Anioldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  98-34745  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart78 
[Dockot  No.  96-101-2] 

Validated  Brucellosie-Frae  States;  . 
South  Carolina 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
swine  by  adding  South  Carolina  to  the 
list  of  validated  brucellosis-free  States. 
We  have  determined  that  South 
Carolina  meets  the  criteria  for 
classification  as  a  validated  brucellosis- 
five  State.  The  interim  rule  relieved 
certain  restrictions  on  the  interstate 
movement  of  breeding  swine  from 
South  Carolina. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  October  7, 1998. 
FOR  FIJRTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Taft,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231.  (301)  734- 
4916. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 


October  7, 1998  (63  FR  53781-53783, 
Docket  No.  98-101-1),  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
by  adding  South  Carolina  to  the  list  of 
validated  brucellosis-free  States  in 
§  78.43. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  7. 1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

Tnis  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

FurUier,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Sobiects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  63  FR  53781- 
53783  on  October  7,  1998. 

Autliwity:  21  U.S.C.  lll-114a-l,  114g. 
115, 117, 120, 121. 123-126, 134b,  and  134f; 
7  CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Washington,  DC.  this  24th  day  of 
December  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  98-34744  Filed  12-31-98;  8:45  ainl 
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DEPARTMENT  OP  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-72-AD;  AmendmMt 
39-10967;  AD  96-26-^4] 

RIN  2120-AA64  ' 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appUcable  to  certain  Boeing  Model  737- 
100  and  -200  series  airplanes,  that 


fideral  Register / Vol.  64.  No.  1/ Monday,  January  4,  1999 /Rules  and  Regulations 


currently  require^  replacement  of 
certain  outboard  4nd  inboard  wheel 
halves  with  impnived  wheel  halves; 
cleaning  and  inspecting  certain 
outboard  and  inboard  wheel  halves  for 
corrosion,  missini  paint  in  large  areas, 
and  cracks;  and  repair  or  replacement  of 
the  wheel  halves  With  serviceable  wheel 
halves,  if  necessaiy.  That  AD  was 
prompted  by  a  review  of  the  design  of 
the  flight  control  iy stems  on  Model  737 
series  airplanes.  This  amendment 
requires  that  the  actions  be 
accomplished  in  accordance  with 
revised  service  information.  The  actions 
specified  by  this  A.D  are  intended  to 
prevent  failure  ofjthe  wheel  flanges, 
which  could  result  in  damage  to  the 
hydraulics  systems,  jammed  flight 
controls,  loss  of  electrical  power,  or 
other  combinatioas  of  failures;  and 
consequent  reduced  controllability  of 
the  airplane.         | 
DATES:  Effective  I 

The  incorporat 
Allied  Signal  Ser 
026.  dated  June  2 
Attachment  1.  da 
and  Attachment 
is  approved  by  th 
Federal  Register 

The  incorporat 
certain  other  pub 
the  regulations. 


bruary  8,  1999. 
n  by  reference  of 
ice  Bulletin  737-32- 
1988,  including 
d  January  17,  1978, 
dated  June  27,  1988, 
Director  of  the 
of  February  8,  1999. 
n  by  reference  of 
cations,  as  listed  in 
s  approved 
previously  by  theJDirector  of  the  Federal 
Register  as  of  September  16, 1997  (62  FR 
43067,  August  12j  1997). 
ADDRESSES:  The  sisrvice  information 
referenced  in  thisl  AD  may  be  obtained 
from  Allied  Signal  Aerospace  Company, 
Bendix  Wheels  aijd  Brakes  Division. 
South  Bend,  Indiina  46624;  and  Bendix, 
Aircraft  Brake  ani  Strut  Division,  3520 
Westmoor  Street,  South  Bend,  Indiana 
46628-1373.  Thia  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Rent  on, 
Washington;  or  afl^the  Office  of  the 
Federal  Register,  poo  North  Capitol 
Street,  NW.,  suite'  700,  Washington,  DC. 
FOR  FURTHER  INFOpMATlON  CONTACT: 
David  Herron,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seatt  e  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  9805  5-4056;  telephone 
(425)  227-2672;  ffex  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatilons  (14  CFR  part  39) 
by  superseding  A  D  97-17-01, 
amendment  39-1^102  (62  FR  43067, 

which  is  applicable  to 
certain  Boeing  Mbdel  737-100  and  -200 
series  airplanes,  was  published  in  the 


Federal  Register  on  July  9, 1998  (63  FR 
37072).  The  action  proposed  to  continue 
to  require  replacement  of  certain 
outboard  and  inboard  wheel  halves  with 
improved  wheel  halves;  cleaning  and 
inspecting  certain  outboard  and  inboard 
wheel  halves  for  corrosion,  missing 
paint  in  large  areas,  and  cracks;  and 
repair  or  replacement  of  the  wheel 
halves  with  serviceable  wheel  halves,  if 
necessary.  The  action  also  proposed  to 
require  that  the  actions  be  accomplished 
in  accordance  with  revised  service 
information. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

The  commenters  support  the 
proposed  rule. 

Explanation  of  Changes  Made  to  This 
Final  Rule 

The  notice  of  proposed  rulemaking 
(NPRM)  references  Allied  Signal  Service 
Bulletin  No.  737-32-026,  dated  June  27, 
1998.  including  Attachment  1,  dated 
January  17, 1978,  and  Attachment  2, 
dated  June  27, 1988,  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  actions  specified 
in  paragraph  (a)(1)  of  the  NPRM. 
However,  the  FAA  intended  to  give 
credit  to  any  operator  that  may  have 
accomplished  the  actions  previously  in 
accordance  with  Allied  Signal  Service 
Bulletin  No.  737-32-026,  dated  April 
26, 1988  (which  was  referenced  as  the 
appropriate  source  of  service 
information  for  accomplishment  of 
certain  actions  in  AD  97-17-01). 
Reference  to  Allied  Signal  Service 
Bulletin  No.  737-32-026.  dated  April 
26, 1988,  was  inadvertently  omitted 
from  paragraph  (a)(1)  of  the  NPRM. 
Therefore,  the  FAA  has  revised  the  final 
rule  to  specify  that  accompUshment  of 
the  actions  specified  in  paragraphs 
(a)(l)(i),  (a)(l)(ii).  and  (a)(l)(iii)  of  this 
AD  in  accordance  with  Allied  Signal 
Service  Bulletin  No.  737-32-026,  dated 
April  26. 1988.  or  Allied  Signal  Service 
Bulletin  No.  737-32-026.  dated  June  27. 
1988.  including  Attachment  1,  dated 
January  17, 1978,  and  Attachment  2, 
dated  June  27, 1988;  prior  to  the    * 
effective  date  of  this  AD;  is  acceptable 
for  compliance  with  the  applicable 
requirements  of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 


described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  634  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  241  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

Because  this  AD  merely  requires  that 
the  actions  currently  required  by  AD 
97-17-01  be  accomplished  in 
accordance  with  revised  service 
information,  the  AD  adds  no  additional 
costs  and  requires  no  additional  work  to 
be  performed  by  affected  operators.  The 
current  costs  associated  with  this 
amendment  are  reiterated  in  their 
entirety  (as  follows)  for  the  convenience 
of  affected  operators. 

The  FAA  estimates  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
replacement  of  wheel  halves,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$20,212  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $4,928,932,  or  $20,452 
per  airplane. 

The  FAA  also  estimates  that  it  will 
take  approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
cleaning  and  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
required  cleaning  and  inspection  on 
U.S.  operators  is  estimated  to  be 
$28,920,  or  $120  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
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been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10102  (62  FR 
43067,  August  12,  1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10967,  to  read  as 
follows: 

9a-2fr-24    Boeing:  Amendment  39-10967. 

Docket  98-NM-72-AD.  Supersedes  AD 

97-17-01,  Amendment  39-10102. 

Applicability:  Model  737-100  and  -200 

series  airplanes  equipped  with  Bendix  main 

wheel  assemblies  having  part  number  (P/N) 

2601571-1,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  wheel  flanges, 
which  could  result  in  damage  to  the 
hydraulics  systems,  jammed  flight  controls, 
loss  of  electrical  power,  or  other 
combinations  of  failures;  and  consequent 
reduced  controllability  of  the  airplane; 
accomplish  the  following: 

Note  2:  Allied  Signal,  Aircraft  Landing 
Systems,  Service  Information  Letter  (SIL) 
#619,  dated  February  26, 1997,  is  an 
additional  source  of  service  infonnaUon  for 
appropriate  wheel  half  serial  numbers. 

(a)  For  airplanes  equip[>ed  with  a  Bendix 
main  wheel  assembly  having  P/N  2601571- 
1  with  an  inboard  wheel  half  with  serial 
number  (S/N)  B-5898  or  lower,  or  S/N  H- 
1721  or  lower;  or  with  an  outboard  wheel 
half  with  S/N  B-5898  or  lower,  or  S/N  H- 
0863  or  lower;  accomplish  the  following: 

(1)  Within  180  days  after  September  16, 
1997  (the  effective  date  of  AD  97-17-01, 
amendment  39-10102,  62  FR  43067),  and 
thereafter  at  each  tire  change  until  the 
replacement  required  by  paragraph  (b)  of  this 
AD  is  accomplished:  Accomplish  the  actions 
specified  in  paragraphs  (a)(l)(i),  (a)(l)(ii),  and 
(a)(l)(iii)  of  this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Allied 
Signal  Service  Bulletin  No.  737-32-026, 
dated  April  26, 1988,  or  Allied  Signal  Service 
Bulletin  No.  737-32-026,  dated  June  27, 
1988,  including  Attachment  1,  dated  January 
17, 1978,  and  Attachment  2.  dated  June  27. 
1988.  After  the  effective  date  of  this  AD,  only 
Allied  Signal  Service  Bulletin  No.  737-32- 
026,  dated  June  27, 1998,  including 
Attachment  1,  dated  January  17, 1978,  and 
Attachment  2,  dated  June  27, 1988,  shall  be 
used. 

(i)  Clean  any  inboard  and  outboard  wheel 
half  specified  in  paragraph  (a)  of  this  AD. 
And 

(ii)  hispect  the  wheel  halves  for  corrosion 
or  missing  paint.  If  any  corrosion  is  found, 
or  if  any  paint  is  missing  in  large  areas,  prior 
to  further  flight,  strip  or  remove  paint,  and 
remove  any  conxjsion.  And 

(iii)  Perform  an  eddy  current  inspection  to 
detect  cracks  of  the  bead  seat  area. 

(2)  If  any  cracking  is  found  during  the 
inspections  required  by  this  paragraph,  prior 
to  further  flight,  repair  or  replace  the  wheel 
halves  with  serviceable  wheel  halves  in 
accordance  with  procedures  specified  in  the 
Component  Maintenance  Manual. 

(b)  For  airplanes  equipped  with  a  Bendix 
main  wheel  assembly  having  P/N  2601571- 
1  with  an  inboard  wheel  half  with  S/N  B- 


5898  or  lower,  or  S/N  H-1721  or  lower,  or 
with  an  outboard  wheel  half  with  S/N  B- 
5898  or  lower,  or  S/N  H-0863  or  lower; 
accomplish  the  following:  Within  2  years 
after  September  16,  1997,  accomplish  the 
actions  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD,  in  accordance  with  Bendix 
Service  Information  Letter  392,  Revision  1, 
dated  November  15, 1979.  Accomplishment 
of  the  replacement  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

(1)  Remove  any  inboard  wheel  half 
specified  in  paragraph  (b)  of  this  AD,  and 
replace  it  with  an  inboard  wheel  half  having 
P/N  2607046,  S/N  5899  or  greater,  or  S/N  H- 
1722  or  greater.  And 

(2)  Remove  any  outboard  wheel  half 
specified  in  paragraph  (b)  of  this  AD,  and 
replace  it  with  an  outboard  wheel  half  having 
P/N  2607047,  S/N  B-5899  or  greater,  or  S/N 
H-0864  or  greater. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-17-01,  amendment  39-10102,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Bendix  Service  Information 
Letter  392,  Revision  1,  dated  November  15, 
1979;  Allied  Signal  Service  Bulletin  No.  737- 
32-026,  dated  April  26, 1988;  or  Allied 
Signal  Service  Bulletin  No.  737-32-026, 
dated  June  27, 1998;  including  Attachment  1, 
dated  January  17, 1978,  and  Attachment  2, 
dated  June  27, 1988;  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision  level  shown  on  page 

Date  shown  on  page 

1-6 

Original  

June  27.  1988. 

Attachment  1 

7-14 _ 

Original  

January  17,  1978. 

Attachment  2 

15 _ 

Original  „ 

June  27,  1988. 
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(1)  The  incorporanlon  by  reference  of 
Allied  Signal  Servicfe  Bulletin  737-32-026. 
dated  June  27,  1988J including  Attachment  1, 
dated  January  17. 1978,  and  Attachment  2, 
dated  June  27, 1988J  is  approved  by  the 
Director  of  the  Fede^l  Register  in  accordance 
with  5  U.S.C.  552(a)|and  1  CFR  part  51. 

(2)  The  incorporaion  by  reference  of 
Bendix  Service  Infoimation  Letter  392, 
Revision  1.  dated  sivember  15, 1979;  and 
Allied  Signal  Servicfe  Bulletin  No.  737-32- 
026,  dated  April  26.J1988;  was  approved 
previously  by  the  Df-ector  of  the  Federal 
Register  as  of  Septeijiber  16. 1997  (62  PR 
43067,  August  12,  1*97). 

(3)  Copies  may  be  obtained  from  Allied 
Signal  Aerospace  Campany,  Bendix  Wheels 
and  Brakes  Divisioru  South  Bend,  Indiana 
46624:  and  Bendix  Aircraft  Brake  and  Strut 
Division.  3520  Westinoor  Street,  South  Bend, 
Indiana  46628-1373J.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lipd  Avenue,  SW.,  Renton, 
Washington;  or  at  t^e  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 

(f)  This  amendme  it  becomes  effective  on 
February  8, 1999. 

Issued  in  Renton,  Washington,  on 
December  17. 1998. 
Durell  Nf.  Pedersoi , 
Acting  Manager.  Transport  Airplane 
Directorate.  AircmftCertification  Service. 
IFR  Doc.  98-34097  filed  12-31-98;  8:45  am] 

BILUNQ  CODE  4«10-13-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  jAdministration 

14  CFR  Part  71    ' 

[Airspace  Docitet  l«>.  98-ACE-44] 

Remove  Class  D  Airspace;  Fort 
Leavenworth,  KS 


AGENCY:  Federal  ^viation 
Administration,  DOT. 
action:  Direct  fin^l  rule;  confirmation  of 
effective  date. 


inili 


summary:  This  document  confinns  the 
effective  date  of  a  direct  final  rule  which 
removes  Class  D  airspace  at  Fort 
Leavenworth,  KSJ 

DATES:  The  direct  final  rule  published  at 
63  FR  57585  is  effective  on  0901  UTC. 
January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  4^6-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  18, 1998  (63  FR 
57585).  The  FAAiuses  the  direct  final 
rulemaking  proceidure  for  a  non- 


controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  December 
11,  1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  98-34772  Filed  12-31-98;  8:45  am] 

BILUNG  CODE  491»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-58] 

Amendment  to  Class  E  Airspace: 
Dubuque,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Dubuque  Regional 
Airport,  Dubuque,  LA.  A  review  of  the 
Class  E  airspace  area  for  Dubuque 
Regional  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  imder 
Instrument  Flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D. 

DATES:  Effective  date:  0901  UTC,  March 
25,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  2, 1999. 

ADDRESSES:  Send  comments  regartiing 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-58,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 


the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Dubuque,  LA.  A 
review  of  the  Class  E  airspace  for 
Dubuque  Regional  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  the  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  nmway.  Any  fi-actional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at 
Dubuque  Regional  Airport,  LA,  will 
provide  additional  controlled  airspace 
for  aircraft  operating  imder  IFR  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  vnll  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
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date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  mle. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-58."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Ck)mp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
E)esignations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  ES    Dubuque,  lA  [Revised] 

Dubuque  Regional  Airport,  lA 

(Lat.  42''24'11"N.,  long.  90'"42'33"  W.) 
Dubuque  VORTAC 
(Lat.  42''24'05"  N..  long.  90''42'33"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-niile 
radius  of  Dubuque  Regional  Airport  and 
within  2.6  miles  each  side  of  the  321°  radial 
of  the  Dubuque  VORTAC  extending  from  the 
VORTAC  to  7  miles  northwest  of  the  airp>ort 
and  within  3  miles  each  side  of  the  133° 
radial  of  the  Dubuque  VORTAC  extending 


from  the  VORTAC  to  13.5  miles  southeast  of 
the  airport  and  within  3  miles  each  side  of 
the  189°  radial  of  the  Dubuque  VORTAC 
extending  from  the  VORTAC  to  7.4  miles 
south  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO,  on  December 
11, 1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division.  Central 

Region. 

[FR  Doc.  98-34776  Filed  12-31-98;  8:45  am) 

BILUNO  COOe  4tia-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-43] 

Amendment  to  Class  E  Airspace; 
Meade,  KS;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date  and  correction. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  Class  E  airspace  at  Meade, 
KS,  and  corrects  the  geographic 
coordinates  of  the  Airport  Reference 
Point  (ARP)  for  Meade  Municipal 
Airport  as  published  in  the  direct  final 
rule. 

DATES:  The  direct  final  rule  published  at 
63  FR  54350  is  effective  on  0901  UTC, 
January  28,  1999. 

This  correction  is  effective  on  January 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  On 
October  9, 1998,  the  FAA  published  in 
the  Federal  Register  a  direct  final  rule; 
request  for  comments  which  revises  the 
Class  E  airspace  at  Meade,  KS  (FR 
Document  98-27249,  63  FR  54350, 
Airspace  Docket  No.  98-ACE-43).  An 
error  was  subsequently  discovered  in 
the  geographic  coordinates  for  the 
Meade  Mimicipal  Airport  ARP.  After 
careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  adoption  of  the 
rule.  The  FAA  has  determined  that  this 
correction  will  not  change  the  meaning 
of  the  action  nor  add  any  additional 
burden  on  the  public  beyond  that 
already  published.  This  actio.i  corrects 
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the  geographic  coordinates  of  the  Meade 
Municipal  Airport  ARP  and  confirms 
the  effective  date  of  the  direct  final  rule. 

The  FAA  uses  the  direct  final 
rulemaking  ]  >rocedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that!  there  will  be  no  adverse 
public  comraent.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  averse  comment,  or  a 
written  notiae  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  c^nunent  period,  the 
regulation  wbuld  become  effective  on 
January  28, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effegtive  on  that  date. 

Correction 

In  rule  FRpoc.  98-27249  pubUshed 
in  the  Federal  Register  on  October  9, 
1998,  63  FR  54350,  make  the  following 
correction  tc^  the  Meade,  KS,  Class  E 
airspace  designation  incorporated  by 
reference  in  14  CFR  71.1: 

f71.1    [Corrtcted] 

ACE  KS  ES  M^ade,  KS  [Corrected] 

On  (>age  54)51,  in  the  third  column,  under 
Meade  Municipal  Airport,  KS  correct  "(lat. 
37»16'37"  N.,  long.  100*21'23"  W.)  to  read 
"(lat.  37»16'4a"N.,  long.  100'21'23"W.)" 

Issued  in  Kansas  City,  MO  on  December  1, 
1998.  ! 

Bryan  H.  Burleson, 

Acting  Mana^T,  Air  Traffic  Division.  Central 
Fegion. 
(FR  Doc.  98-314774  Filed  12-31-98;  8:45  ami 

BILUNQ  CODE  4lO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRPanlTI 

[Airspace  Doilcet  No.  9S-iACE-62] 

Amendment  to  Class  E  Airspace; 
Peny,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direbt  final  rule;  request  for 
comments.  | 

SUMMARY:  Tliis  action  amends  Class  E 
airspace  are*  at  Perry  Municipal 
Airport,  Perfy,  lA.  A  review  of  the  Class 
E  airspace  area  for  Perry  Municipal 
Airport  indicates  it  does  not  comply 
with  the  criteria  for  700  feet  Above 
Groimd  Level  (AGL)  airspace  required 
for  diverse  4epariures  as  specified  in 
FAA  Order  7400. 2D.  The  Class  E 


airspace  has 


to  the  criter  a  of  FAA  Order  7400.2D. 


been  enlarged  to  conform 


The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC.  March 
25,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  28, 1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-52,  601  East  12th  Street,  Kansas 
City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Perry,  LA.  A  review 
of  the  Class  E  airspace  for  Perry 
Municipal  Airport  indicates  it  does  not 
meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400. 2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fi-actional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Perry  Municipal  Airport, 
lA,  will  provide  additional  airspace  for 
aircraft  operating  under  IFR  and  comply 
with  the  criteria  of  FAA  Order  7400.2D. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  Uie  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F.  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
doooment  will  be  published 
subsequenUy  in  the  Order. 


The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendments  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
pubUsh  a  docimient  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit  a 
comment,  a  document  withdrawing  the 
direct  final  rule  will  be  published  in  the 
Federal  Register,  and  a  notice  of 
proposed  rulemaking  may  be  published 
with  a  new  comment  period. 

Comments  Invited. 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  in  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-52."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  this  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Pohcies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 


dated  September  10, 1998.  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAE5    Peny,  lA  [Revisedl 

Perry  Municipal  Airport.  lA 

(Lat  41''49'41"N.,  long.  94''09'36"W.) 
Perry  NDB 
(Lat.  41''49'50"N..  long.  94"'09'38"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-niile 
radius  of  Perry  Municipal  Airport  and  within 
2.6  miles  each  side  of  the  151°  bearing  from 
Perry  NfDB  extending  from  the  6.4-mile 
radius  to  7  miles  southeast  of  the  airport  and 
within  2.6  miles  each  side  of  the  316°  bearing 
from  the  Peny  NDB  extending  from  the  6.4- 
mile  radius  to  7  miles  northwest  of  the 
airport,  excluding  that  airspace  within  the 
Des  Moines,  lA,  and  the  Jefferson,  lA,  Class 
E5  airspace. 
*         •         •         *         * 

Issued  in  Kansas  City,  MO,  on  Decemtwr  7. 
1998. 

Jack  L.  Skehon, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-34771  Filed  12-31-98;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-57] 

Amendment  to  Class  E  Airspace;  Fort 
Madison,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Fort  Madison  Municipal 
Airport,  Fort  Madison,  LA.  A  review  of 
the  Class  E  airspace  are  for  Fort 
Madison  Municipal  Airport  indicates  it 
does  not  comply  with  the  criteria  for 
700  feet  Above  Ground  Level  (AGL) 
airspace  required  for  diverse  departiires 
as  specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  and 
comply  writh  the  criteria  of  FAA  Order 
7400.2D. 
DATES:  0901  UTC,  March  25, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  2, 1999. 


ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-57.  601  East  12th  Street.  Kansas 
City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  Airspace  at  Fort  Madison,  lA.  A 
review  of  the  Class  E  airspace  for  Fort 
Madison  Municipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  nmway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at  Fort 
Madison  Municipal  Airport,  lA,  will 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  &t)m 
700  feet  or  more  above  the  surface  of  the 
Earth  are  published  in  paragraph  6005 
of  FAA  Order  7400.9F.  dated  September 
10. 1998.  and  effective  September  16. 
1998.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiu^  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
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altitudes,  estjecially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronaut  cal  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  noti:e  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  vill  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  d()cument  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receivd,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  nbtice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  i*  the  Federal  Register,  and 
a  notice  of  jiroposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  ftavited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  writtei  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  idenjlify  the  Rules  Docket 
number  anq  be  submitted  in  triplicate  to 
the  address  Ispecified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  maly  be  amended  or  withdrawn 
in  light  of  \Ja^e  comments  received. 
Factual  infc^ation  that  supports  the 
commenteri  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectivenesis  of  this  action  and 
determining  whether  additional 
rulemakinglaction  would  be  needed. 

Comment^  are  specifically  invited  on 
the  overall  ijegulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  moaify  the  rule.  All  comments 
submitted  vf  ill  be  available,  both  before 
and  after  th*  closing  date  for  comments, 
in  the  Rulea  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizea  each  FAA-public  contact 
concerned  \/ith  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenrers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  setf-ad dressed,  stamped 
postcard  on!  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-57."  The  postcard 
will  be  datej  stamped  and  returned  to  the 
commenter 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  8uid 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
FoUcies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. OF,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Fort  Madison,  lA  (Revised] 

Fort  Madison  Municipal  Airport,  lA 
(Ut.  40''39'33"  N.,  long.  91»19'37"  W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  a  6.4-mile 
radius  of  Fort  Madison  Municipal  Airport 
and  within  1.8  miles  each  side  of  the  078* 
bearing  from  the  Fort  Madison  Municipal 
Airport  extending  from  the  6.4-mile  radius  to 
8.2  miles  northeast  of  the  airport. 
•         *         »         *         • 

Issued  in  Kansas  City,  MO,  on  December 
11. 1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Centra] 
Region. 
(FR  Doc.  98-34770  Filed  12-31-98;  8:45  am) 

BILUNQ  CODE  4«1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-46] 

Revision  of  Class  E  Airspace;  Hugo, 
OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Hugo.  OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  55531  is  effective 
0901  UTC,  January  28, 1999. 

FOR  FURTHER  INFORMUTION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  16, 1998  (63  FR 
55531).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  wfill  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28, 1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 
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Issued  in  Fort  Worth,  TX  on  December  22, 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  98-34769  Filed  12-31-98;  8:45  am) 

BtLUNQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  9»nASW-45I 

Establishment  of  Class  E  Airspace; 
Oak  Grove,  LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confinns  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Oak 
Grove,  LA. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  55530  is  effective 
0901  UTC,  January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  16, 1998  (63  FR 
55530).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28, 1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Forth  Worth,  TX,  on  December 
22, 1998. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

[FR  Doc.  98-34768  Filed  12-31-98;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  COMMERCE 


Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-44] 

Establishment  of  Class  E  Airspace; 
Carrizo  Springs,  Glass  Ranch  Airport, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Carrizo 
Springs.  Glass  Ranch  Airport,  TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  50992  is  effective 
0901  UTC,  January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  24, 1998  (63  FR 
50992).  The  FAA  uses  the  direct  final 
rulemaking  procediu«  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28,  1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  December  22, 
1998. 

Albert  L.  ViseUi, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  98-34766  Filed  12-31-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  300 

[Docket  No.  980602143-8309-02;  I.D. 
0401 97B] 

RIN  0648-AI99 

High  Seas  Fishing  Compliance  Act; 
Vessel  Identification  and  Reporting 
Requirements;  0MB  Control  Numbers 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  vessel  identification  and 
reporting  requirements  under  the  High 
Seas  Fishing  Compliance  Act  (HSFCA). 
This  rule  requires  vessels  possessing 
permits  issued  under  the  HSFCA  to  be 
marked  for  identification  purposes  and 
to  report  their  catches  and  effort  when 
fishing  on  the  high  seas.  This  action  is 
necessary  to  comply  with  the  HSFCA. 
DATES:  Effective  February  3, 1999. 
ADDRESSES:  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298;  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702;  Southwest 
Region,  NMFS.  501  West  Ocean  Blvd., 
Suite  4200.  Long  Beach,  CA  90802- 
4213;  Northwest  Region,  NMFS,  7600 
Sand  Point  Way,  NE.,  BIN  C15700,  Bldg. 
1,  Seattle,  WA  98115;  Alaska  Region, 
NMFS,  709  West  Ninth  Street,  Suite 
401,  P.O.  Box  21668,  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson,  (301)  713-2276. 
SUPPLEMEfffARY  INFORMATION:  The 
HSFCA  (16  U.S.C.  5501  et  seq.) 
implements  the  United  Nations  Food 
and  Agriculture  Organization  (FAO) 
Agreement  to  Promote  Compliance  with 
International  Conservation  and 
Management  Measures  by  Fishing 
Vessels  on  the  High  Seas  (Agreement). 
The  HSFCA  requires  U.S.  vessels  fishing 
on  the  high  seas  to  possess  a  permit 
issued  under  the  HSFCA.  As  used  in  the 
HSFCA,  the  term  "high  seas"  means  the 
waters  beyond  the  territorial  sea  or 
exclusive  economic  zone  (or  the 
equivalent)  of  any  nation,  to  the  extent 
that  such  territorial  sea  or  exclusive 
economic  zone  (or  the  equivalent)  is 
recognized  by  the  United  States. 
Additional  information  on  the 
Agreement  and  the  HSFCA  •-'  published 
at  61  FR  11751.  March  22, 1P96,  and  61 
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FR  35548,  July  5, 1996.  Regulations  at 
50  CFR  part  :foo,  subpart  B  govern 
permit  application  and  issuance 
procedures  upder  the  HSFCA. 

The  HSFCA  also  prescribes  that 
licensed  U.S.!  vessels  operating  on  the 
high  seas  be  tiarked  for  identification 
purposes  and  report  their  catches  on  the 
high  seas.  A  proposed  rule  to  implement 
vessel  identification  and  reporting 
requirements!  was  published  at  63  FR 
34624,  June  25, 1998.  The  proposed  rule 
requested  public  comments.  No 
comments  w^re  received. 

NMFS  has  ^ndeavored  to  minimize 
duplication  df  reporting  requirements 
and  to  ensure  that,  to  the  extent 
practicable,  tjie  regulations  issued  by 
this  action  are  consistent  writh 
regulations  implementing  fishery 
management  plans  (FMPs)  under  the 
Magnuson-Stevens  Fishery 
Conservation]  and  Management  Act 
(Magnuson-Stevens  Act)  (16  U.S.C.  1801 
et  seq.)  and  regulations  implementing 
other  Federal  fishery  management 
statutes  (e.g.,  regulations  implementing 
the  Antarctic  I  Marine  Living  Resources 
Convention  Act). 

NMFS  proposed  to  implement  vessel 
identification!  requirements  under  the 
HSFCA  by  ccpsidering  hcensed  vessels 
that  are  alreai  ly  marked  according  to 
regulations  implementing  Federal 
fishery  statutes  as  being  appropriately 
marked  for  piirposes  of  the  HSFCA.  For 
vessels  not  sd  marked,  NMFS  proposed 
to  specify  id^tification  requirements 
for  licensed  vessels  based  on  the  FAO 
Standard  Specifications  for  the  Marking 
and  Identification  of  Fishing  Vessels. 
The  proposea  vessel  identification 
regulations  a^  adopted  as  final  without 
change.  < 

NMFS  proposed  to  implement  vessel 
reporting  requirements  under  the 
HSFCA  by  ctmsidering  vessel  operators 
already  reporting  high  seas  catch  and 
effort  in  confbrmity  with  regulations 
implementing  Federal  fishery  statutes  as 
meeting  HSFCA  reporting  requirements. 
It  was  proposed  that  vessel  operators 
not  already  s0  reporting  be  required  to 
meet  HSFCAjreporting  requirements  by 
completing  gfear-specific  logs,  to  be 
available  from  NMFS  Regional 
Administrat(Jrs  (see  ADDRESSES),  except 
that  vessel  operators  in  the  albacore 
fishery  of  thej  Pacific  Ocean  would  meet 
their  HSFCA  reporting  requirements  by 
completing  t|»e  "U.S.  Pacific  Albacore 
Logbook,"  to  be  available  from  the 
NMFS  Southwest  Regional 
Administrate^-  (see  ADDRESSES).  The 
proposed  vessel  reporting  regulations 
are  adopted  as  final  without  change. 

Sources  for  listed  reporting  forms  for 
specified  fisheries  may  be  found  in  the 
applicable  in^plementing  regulations; 


the  "U.S.  Pacific  Albacore  Logbook" 
may  be  obtained  from  the  NMFS 
Southwest  Region  (see  ADDRESSES); 
gear-specific  log  forms  (consisting  of 
forms  for  the  following  gear  types: 
Longline/gillnet,  purse  seine,  troll/pole 
and  line,  trawl,  trap,  mothership  and 
"other")  may  be  obtained  from  the 
NMFS  Regional  Office  (see  ADDRESSES) 
from  which  a  vessel's  HSFCA  permit 
was  issued. 

NMFS  also  proposed  to  revise  the 
existing  regulations  to  clarify  the 
conditions  under  which  a  U.S.  vessel  is 
eligible  for  a  permit  and  the  scope  of 
permit  sanction  authority  under  the 
HSFCA.  The  proposed  revisions 
regarding  permit  eligibility  and  sanction 
authority  are  adopted  as  final  without 
change. 

Operators  of  U.S.  vessels  fishing  on 
the  high  seas  are  reminded  of  their 
responsibility  under  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1361  et  seq.)  to  report  all 
incidental  injuries  and  mortalities  of 
marine  mammals  that  occur  as  a  result 
of  commercial  fishing  operations. 
MMPA  reporting  forms  and  additional 
information  about  the  MMPA  can  be 
obtained  through  NMFS  Regional 
Offices  (see  ADDRESSES). 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17,  1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Coimsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  contains  two  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
collection-of-information  requirements 
have  been  approved  by  the  CDffice  of 
Management  and  Budget  (OMB).  The 
first  collection-of-information 
requirement  pertains  to  vessel 
identification  requirements  for  vessels 
not  already  marked  for  identification 
purposes  in  accordance  with  the 
implementing  regulations  of  a  FMP  or 
Federal  fishery  management  statute.  The 


collection  of  this  information  has  been 
approved  imder  OMB  control  number 
0648-0348.  The  second  collection-of- 
information  requirement  pertains  to 
reporting  of  catch  and  effort  by  those 
vessels  not  otherwise  required  to  report 
high  seas  catches  and  effort.  The 
collection  of  this  information  has  been 
approved  under  OMB  control  number 
0648-0349. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  imless  that  collection-of- 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  300 

Exports,  Fisheries,  Marine  resoiut:es, 
Reporting  and  recordkeeping 
requirements.  Treaties. 

Dated:  December  24, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  IX  and  50 
CFR  Chapter  III  are  amended  as  follows: 

15  CFR  Chapter  K 

PART  902—  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b),  the  table 
is  amended  by  adding  in  the  left  column 
imder  50  CFR,  in  numerical  order, 
"300.14"  and  "300.17",  and  in  the  right 
colimin,  in  corresponding  positions,  the 
control  numbers  "-0348"  and  "-0349", 
as  follows: 

§  902. 1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

•        *        •        •        • 

(b)*  *  * 


CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


Cun'ent  OMB  control 

number  (All  numbers 

begin  with  0648-) 


50  CFR 
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CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


Cun'ent  0MB  control 

number  (All  numbers 

begin  with  0648-) 


300.14 
300.17 


-0348 
-0349 


50  CFR  Chapter  III 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

3.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  5501  et  seq. 

4.  In  §  300.13.  (a)(1)  introductory  text 
is  revised  to  read  as  follows: 

{300.13    Vessel  permits. 

(a)  •  *  * 

(1)  Any  high  seas  fishing  vessel  of  the 
United  States  is  eligible  to  receive  a 
permit  under  this  subpart,  unless  the 
vessel  was  previously  authorized  to  be 
used  for  fishing  on  the  high  seas  by  a 
foreign  nation,  and  — 
•        »        *        *        * 

5.  In  §  300.14,  the  section  heading  is 
revised,  and  text  is  added  to  read  as 
follows: 

§300.14    Vessel  Identification. 

(a)  General.  A  vessel  permitted  under 
this  subpart  must  be  marked  for 
identification  purposes  in  accordance 
with  this  section. 

(b)  Marking.  Vessels  must  be  marked 
either: 

(1)  In  accordance  with  vessel 
identification  requirements  specified  in 
Federal  fishery  regulations  issued  under 
the  Magnuson-Stevens  Act  or  under 
other  Federal  fishery  management 
statutes;  or 

(2)  In  accordance  with  the  following 
identification  requirements: 

(i)  A  vessel  must  be  marked  with  its 
IRCS,  or,  if  not  assigned  an  IRCS,  must 
be  marked  (in  order  of  priority)  with  its 
Federal,  state,  or  other  documentation 
number  appearing  on  its  high  seas 
fishing  permit; 

(ii)  The  markings  must  be  displayed  at 
all  times  on  the  vessel's  side  or 
superstructure,  port  and  starboard,  as 
well  as  on  a  deck; 

(iii)  The  markings  must  be  placed  so 
that  they  do  not  extend  below  the 
water  line,  are  not  obscured  by  fishing 
gear,  whether  stowed  or  in  use,  and  are 
clear  of  flow  from  scuppers  or  overboard 
discharges  that  might  damage  or 
discolor  the  markings; 

(iv)  Block  lettering  and  numbering 
must  be  used; 


(v)  The  height  of  the  letters  and 
numbers  must  be  in  proportion  to  the 
size  of  the  vessel  as  follows:  for  vessels 
25  meters  (m)  and  over  in  length,  the 
height  of  letters  and  nimibers  must  be 
no  less  than  1.0  m;  for  vessels  20  m  but 
less  than  25  m  in  length,  the  height  of 
letters  and  numbers  must  be  no  less 
than  0.8  m;  for  vessels  15  m  but  less 
than  20  m  in  length,  the  height  of  letters 
and  numbers  must  be  no  less  than  0.6 
m;  for  vessels  12  m  but  less  than  15  m 
in  length,  the  height  of  letters  and 
numbers  must  be  no  less  than  0.4  m;  for 
vessels  5  m  but  less  than  12  m  in  length, 
the  height  of  letters  and  numbers  must 
be  no  less  than .0.3  m;  and  for  vessels 
under  5  m  in  length,  the  height  of  letters 
and  numbers  must  be  no  less  than  0.1 
m; 

(vi)  The  height  of  the  letters  and 
numbers  to  be  placed  on  decks  must  be 
no  less  than  0.3  m; 

(vii)  The  length  of  the  hyphen(s),  if 
any,  must  be  half  the  height  (h)  of  the 
letters  and  numbers; 

(viii)  The  width  of  the  stroke  for  all 
letters,  nimibers,  and  hyphens  must  be 
h/6; 

(ix)  The  space  between  letters  and/or 
numbers  must  not  exceed  hy4  nor  be 
less  than  h/6; 

(x)  The  space  between  adjacent  letters 
having  sloping  sides  must  not  exceed  h/ 
8  nor  be  less  than  h/10; 

(xi)  The  marks  must  be  white  on  a 
black  backgroimd,  or  black  on  a  white 
background; 

(xii)  The  background  must  extend  to 
provide  a  border  around  the  mark  of  no 
less  than  h/6;  and 

(xiii)  The  marks  and  the  background 
must  be  maintained  in  good  condition  at 
all  times. 

6.  In  §  300.15,  paragraph  (c)  is  added 
to  read  as  follows: 

§300.15    Prohibitions. 


(c)  Use  a  high  seas  fishing  vessel  on 
the  high  seas  that  is  not  marked  in 
accordance  with  §  300.14. 

7.  Section  300.16  is  revised  to  read  as 
follows: 

§300.16    Penalties. 

(a)  Any  person,  any  high  seas  fishing 
vessel,  the  owner  or  operator  of  such 
vessel,  or  any  person  who  has  been 
issued  or  has  applied  for  a  permit, 
found  to  be  in  violation  of  the  Act,  this 
subpart,  or  any  permit  issued  under  this 
subpart  will  be  subject  to  the  civil  and 
criminal  penalty  provisions,  permit 
sanctions,  and  forfeiture  provisions 
prescribed  by  the  Act,  15  CFR  part  904 
(Civil  Procedures),  and  other  applicable 
laws. 

(b)  Permits  imder  this  subpart  may  be 
subject  to  permit  sanctions  prescribed 


by  the  Act,  15  CFR  part  904  (Civil 
Procedures),  and  other  applicable  laws 
if  any  amount  in  settlement  of  a  civil 
forfeiture  imposed  on  a  high  seas  fishing 
vessel  or  other  property,  or  any  civil 
penalty  or  criminal  fine  imposed  on  a 
high  seas  fishing  vessel  or  on  an  owner 
or  operator  of  such  a  vessel  or  on  any 
other  person  who  has  been  issued  or  has 
applied  for  a  permit  under  any  fishery 
resource  statute  enforced  by  the 
Secretary,  has  not  been  paid  and  is 
overdue. 

8.  In  §  300.17,  the  section  heading  is 
revised,  and  text  is  added  to  read  as 
follows: 

§300.17    Reporting. 

(a)  General.  The  operator  of  any  vessel 
permitted  under  this  subpart  must 
report  high  seas  catch  and  effort 
information  to  NMFS  in  a  manner  set  by 
this  section.  Reports  must  include: 
identification  information  for  vessel  and 
operator;  op>erator  signature;  crew  size; 
whether  an  observer  is  aboard;  target 
species;  gear  used;  dates,  times, 
locations,  and  conditions  under  which 
fishing  was  conducted;  species  and 
amounts  of  fish  retained  and  discarded; 
and  details  of  any  interactions  with  sea 
turtles  or  birds. 

(b)  Reporting  options.  (1)  For  the 
following  fisheries,  a  permit  holder 
must  maintain  and  submit  the  Usted 
reporting  forms  to  the  appropriate 
address  and  in  accordance  with  the  time 
limits  required  by  the  relevant 
regulations: 

(i)  Antarctic— CCAMLR  Logbook  (50 
CFR  300.107); 

(ii)  Atlantic — Fishing  Vessel  Log 
Reports  (50  CFR  648.7(b)); 

(iii)  Atlantic  Pelagic  Longline — 
Longline  Logbook  (50  CFR  630.5); 

(iv)  Atlantic  Purse  Seine — Purse  Seine 
Logbook  (50  CFR  285.54); 

(v)  Pacific  Pelagic  LongUne — Longline 
Logbook  (50  CFR  660.14(a)); 

(vi)  Eastern  Pacific  Purse  Seine — 
L\TTC  Logbook  (50  CFR  300.22);  or 

(vii)  Western  Pacific  Purse  Seine — 
South  Pacific  Tuna  Treaty  Logbook  (50 
CFR  300.34). 

(2)  For  the  albacore  troll  fisheries  in 
the  North  and  South  Pacific,  a  permit 
holder  must  report  high  seas  catch  and 
effort  by  maintaining  and  submitting  the 
log  provided  by  the  Regional 
Administrator,  Southwest  Region, 
NMFS. 

(3)  For  other  fisheries,  a  permit  holder 
must  report  high  seas  catch  and  effort  by 
maintaining  and  submitting  records, 
specific  to  the  fishing  gear  being  used, 
on  forms  provided  by  the  Regional 
Administrator  of  the  NMFS  Region 
which  issued  the  permit  holder's 
HSFCA  permit. 
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(c)  Confidentiality  of  statistics. 
Information  submitted  pursuant  to  this 
subpart  will  be  treated  in  accordance 
with  the  protrisions  of  50  CFR  part  600 
of  this  title. 
[FR  Doc.  98-3|738  Filed  12-31-98;  8:45  am] 
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17CFRPart|l 

Voting  by  Interested  Members  of  Self- 
Regulatory  Organization  Governing 
Boards  and  Committees 

AGENCY:  Coiiimodity  Futures  Trading 
Commission), 

ACTION:  Final!  rulemaking. 

i 

summary:  Tl^e  Commodity  Futures 
Trading  Con>mission  ("Commission"  or 
"CFTC")  has  adopted  a  new  Regulation 
1.69  that  implements  the  statutory 
directives  onSection  5a(a)(17)  of  the 
Commodity  Exchange  Act  ("CEA")  as  it 
was  amended  by  Section  217  of  the 
Futures  Trading  Practices  Act  of  1992 
("FTPA"}.»  I 

New  Com|nission  Regulation  1.69 
requires  self«regulatory  organizations 
("SRO")  to  aldopt  rules  prohibiting 
governing  bdard,  disciplinary  committee 
and  oversigi  t  panel  members  from 
deliberating  or  voting  on  certain  matters 
where  the  mpmber  has  either  a 
relationship  jwith  the  matter's  named 
party  in  intepst  or  a  financial  interest 
in  the  mattef's  outcome.  This  final 
rulemaking  $lso  has  amended 
Commission!  Regulations  1.41  and  1.63 
to  make  modifications  made  necessary 
by  new  Cominission  Regulation  1.69. 
EFFECTIVE  D^Jte:  March  5.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Vao  Wagner,  Acting  Associate 
Director,  or  A4artha  A.  Mensoian, 
Attomey-Aavisor,  Division  of  Trading 
and  Markets|  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  115^  21st  Street,  N.W., 
Washington;  D.C.  20581.  Telephone: 
(202)  418-5490. 
SUPPLEMENTARY  INFORMATION 

I.  Introductipn 

Section  217  of  the  FTPA  amended 
Section  5a(l)(17)  of  the  CEA  to  "provide 
for  the  avoidance  of  conflict  of  interest 
in  deliberations  by  the  governing  board 
and  any  disqiplinary  and  oversight 
committee.  "2  On  May  3, 1996,  5ie 


'  Pub.  L.  No. 
(1992). 

*  For  the 
"committee' 


02-546.  section  217.  106  Stat.  3590 


purposes  of  this  release,  the  term 
ge  [lerally  will  be  used  to  include 


Commission  published  for  pubic 
comment  in  the  Federal  Register  a 
proposed  new  Regulation  1.69  and 
related  amendments  to  existing 
Commission  Regulations  1.41  and  1.63 
which  would  have  required  SROs  to 
adopt  rules  prohibiting  governing  board, 
disciplinary  committee  and  oversight 
panel  members  ft-om  deliberating  and 
voting  on  certain  matters  where  the 
member  had  either  a  relationship  with 
the  matter's  named  party  in  interest  or 
a  financial  interest  in  the  matter's 
outcome.^  In  response  to  that  proposed 
rulemaking  release,  the  Commission 
received  letters  from  eleven 
commenters.  After  reviewing  those 
comments,  the  Commission  decided  to 
incorporate  into  its  rulemaking  many  of 
the  suggestions  made  by  the 
commenters  and  to  issue  for  pubic 
comment  re-proposed  versions  of 
Regulation  1.69  and  amended 
Regulations  1.41  and  1.63.  The 
Commission  published  its  re-proposed 
rulemaking  in  the  Federal  Register  on 
January  23,  1998.*  That  release 
extensively  discusses  the  comments  that 
were  made  on  the  originally  proposed 
rulemaking,  indicates  whether  and  how 
the  re-proposed  rulemaking  responds  to 
the  comments  and  explains  the 
Commission's  reasons  for  proposing  a 
re-proposed  version  of  the  rulemaking. 
The  co."iment  period  for  the  re-proposed 
rulemaking  expired  on  March  25, 1998. 

n.  Conunents  Received 

The  Commission  received  ten 
comment  letters  in  response  to  its  re- 
proposed  rulemaking.  The  comment 
letters  were  submitted  by  five  futures 
exchanges  (the  Chicago  Board  of  Trade 
("CBT"),  the  Chicago  Mercantile 
Exchange  ("CME"),  the  Coffee,  Sugar  & 
Cocoa  Exchange,  Inc.  ("CSCE"),  the 
Minneapolis  Grain  Exchange  ("MGE"), 
and  the  New  York  Mercantile  Exchange 
("NYMEX")):  a  hitures  clearing 
organization  (the  Board  of  Trade 
Clearing  Corporation  ("BOTCC"));  two 
trade  associations  (the  Futures  Industry 
Association  ("FLA")  and  the  National 
Grain  Trade  Council  ("NGTC"));  a 
futures  commission  merchant 
(American  Futures  Group,  Inc.  ("AFG")) 
and  Mr.  Evan  Tucker,  an  individual 
who  was  formerly  an  associated  person 
with  AFG. 

The  Commission  has  carefully 
reviewed  these  comments  and  has 
decided  to  issue  new  Regulation  1.69 
and  amended  Regulations  1.41  and  1.63 
as  final  with  certain  modifications  from 


governing  boards,  disciplinary  committees  and 
oversight  panels  unless  otherwise  specified. 

'61  FR  19869  (May  3,  1996}. 

<61  FR  3492  (Jan.  23. 1998). 


the  re-proposed  version  of  the 
rulemaking.  The  following  sections  of 
this  release  analyze  the  Commission's 
final  rulemaking.  Each  section  describes 
a  provision  of  the  Commission's 
reproposed  rulemaking,  discusses 
comments  which  were  made  on  that 
particular  provision,  indicates  how  the 
provision  has  been  adopted  in  the  final 
rulemaking,  and  explains  the 
Commission's  rationale  for  adopting  the 
provision.  (For  ease  of  reference,  the  re- 
proposed  rulemaking  will  be  referred  to 
as  the  "proposed"  rulemaking 
throughout  the  remainder  of  this 
release.) 

m.  Final  Rulemaking 

A.  Definitions  (Regulation  1.69(a)) 

1.  Disciplinary  Committee  (Regulation 
1.69(a)(1)) 

As  proposed.  Regulation  1.69(a)(1) 
defined  "disciplinary  committee"  to 
mean  "any  person  or  committee  of 
persons,  or  any  subcommittee  thereof 
that  is  authorized  by  an  SRO  "to  issue 
disciplinary  charges  to  conduct 
disciplinary  proceedings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions,  or  to  hear 
appeals  thereof  in  any  case  involving 
a  violation  of  an  SRO's  rules.  The 
proposed  definition  excluded  persons 
who  were  individually  authorized  by  an 
SRO  to  impose  sanctions  summarily  for 
decorum-type  rule  violations.  CBT, 
CME.  CSCE.  FLA  and  NYMEX  each 
commented  that  the  definition  should 
exclude  any  person  or  committee  of 
persons  that  summarily  imposed  minor 
disciplinary  fines.  These  commenters 
contended  that  imposing  conflict  of 
interest  restrictions  on  anyone  taking 
summary  actions,  whether  a  single 
person  or  a  committee,  would  be 
cumbersome  for  SROs  to  implement. 

The  Commission  has  reviewed  these 
comments  and  concurs  that  applying 
conflict  of  interest  requirements  to  SRO 
disciplinary  authorities  when  they  take 
summary  actions  for  minor  rule 
violations  could  be  administratively 
burdensome  and  might  hamper  the 
SROs'  ability  to  take  quick,  decisive 
actions  in  these  circumstances. 
Accordingly,  the  Commission  has 
determined  to  establish  a  disciplinary 
committee  definition  that  would 
exclude  committees  and  persons  who 
summarily  issue  minor  penalties  for 
violating  rules  regarding  "decorum, 
attire,  the  timely  submission  of  accurate 
records  for  clearing  or  verifying  each 
day's  transactions  or  other  similar 
activities." 


Federal  Register / Vol.  64,  No.  1 /Monday,  January  4,  1999 /Rules  and  Regulations 


17 


2.  Family  Relationship  (Regulation 
1.69(a)(2)) 

As  further  discussed  below,  proposed 
Regulation  1.69(b)(l){i)(E)  prohibited 
committee  members  from  deliberating 
and  voting  on  committee  matters  in 
which  they  had  a  "family  relationship" 
with  the  matter's  named  party  in 
interest.  For  these  purposes,  proposed 
Regulation  1.69(a)(2)  defined  "fieunily 
relationship"  to  mean  a  person's 
"spouse,  former  spouse,  parent, 
stepparent,  child,  stepchild,  sibling, 
stepbrother,  stepsister,  grandparent, 
grandchild,  uncle,  aimt,  nephew,  niece 
or  in-law." 

CBT  commented  that  the  inclusion  of 
"former  spouses"  in  the  definition  ran 
counter  to  the  approach  taken  in 
proposed  Regulation  1.69(b)(l)(i)(D) 
where  conflicts  of  interests  were  limited 
to  current,  "ongoing"  business 
relationships  with  the  named  party  in 
interest.  The  Commission  believes  that 
the  two  types  of  relationships  cited  by 
the  CBT  are  distinguishable.  The 
rationale  for  limiting  conflict  of  interest 
requirements  to  committee  members 
with  "ongoing"  business  relationships 
is  that,  when  a  member  and  a  matter's 
named  party  in  interest  have  an  ongoing 
business  relationship,  a  committee 
action  that  could  impact  the  party 
financially  also  could  redound  to  the 
financial  advantage  or  disadvantage  of 
anyone  who  is  doing  business  with  the 
party  at  that  point  in  time,  including  the 
committee  member.  Once  a  business 
relationship  between  two  parties  no 
longer  exists,  however,  presumably  the 
financial  health  of  the  two  parties  no 
longer  has  any  degree  of 
interdependence.  By  contrast,  a 
committee  member's  relationship  vrith  a 
former  spouse  may  have  emotional  and 
financial  implications  that  continue 
after  their  marriage,  especially  if  there  is 
any  sort  of  monetary  support 
arrangement  between  the  former 
spouses.  Accordingly,  the  Commission 
has  determined  to  include  former 
spouses  in  the  final  definition  of  family 
relationship  and  to  adopt  the  definition 
as  proposed. 

3.  Governing  Board  (Regulation 
1.69(a)(3)) 

As  proposed,  Regulation  1.69(a)(3)'s 
definition  of  "governing  board" 
included  any  SRO  "board  of  directors, 
board  of  governors,  board  of  managers, 
or  similar  body,  or  any  subcommittee 
thereof,"  such  as  an  executive 
committee  that  was  authorized  to  "take 
action  or  to  recommend  the  taking  of 
action"  on  behalf  of  its  SRO.  The  CBT 
commented  that  the  definition  should 
not  include  governing  board 


subcommittees  because  any  potential 
harm  fi-om  any  conflict  of  interest  on 
such  a  subcommittee  would  be  cured  by 
the  fact  that  its  actions  would  be  subject 
to  the  independent  review  and  oversight 
of  a  governing  board.  The  Commission 
believes  that,  although  board 
subcommittee  actions  usually  have  to  be 
ratified  by  governing  boards,  oftentimes 
recommendations  of  such  subcommittee 
are  the  primary  influence  on  board 
decision.  Accordingly,  in  order  to 
advance  the  integrity  of  the  SRO 
committee  decision-making  process,  the 
Commission  has  decided  to  apply  its 
conflict  of  interest  restrictions  to 
governing  board  subcommittees  and  to 
adopt  the  same  governing  board 
definition  as  proposed. 

4.  Oversight  Panel  (Regulation 
1.69(a)(4)) 

In  the  proposed  rulemaking,  the 
Commission  defined  "oversi^t  panel" 
as  an  SRO  committee  authorized  to 
"recommend  or  establish  policies  or 
procedures  with  respect  to  the  [SRO's] 
surveillance,  compliance,  rule 
enforcement,  or  disciplinary 
responsibilities."  *  The  CBT  and  NYCE 
commented  that  thi"?  definition  was  too 
broad  and  should  not  include 
committees  which  recommend  policies 
as  such  a  definition  would  deter  people, 
inside  and  outside  of  the  futures 
industry,  from  serving  on  task  forces 
and  plaiming  committees  that  formulate 
ideas  that  are  helpful  to  the  SROs. 

The  Commission  believes  that  SRO 
policies  with  respect  to  surveillance, 
compliance,  rule  enforcement  and 
disciplinary  responsibilities  are  an 
integral  part  of  die  self-regulatory 
process  and  that  persons  who  are 
entrusted  with  recommending  such 
pohcies  should  be  free  ft-om  conflicts  of 
interests.  Accordingly,  the  Commission 
has  decided  to  adopt  the  proposed 
definition  of  oversight  panels. 

5.  Member's  Affiliated  Firm  (Regulation 
1.69(a)(5)) 

Under  proposed  Regulation  1.69(a)(5), 
a  "member's  affiliated  firm"  was 
defined  as  any  firm  at  which  a 
committee  member  was  either:  (1)  A 
principal,  as  defined  by  Regulation 
3.1(a),  or  (2)  an  employee.  The  term 
became  operative  under  proposed 
Regulation  1.69(b)(2)(iii)  which  required 
SROs  to  review  positions  at  a  committee 
member's  "affiliated  firm"  when 
determining  whether  the  member  had  a 
direct  and  substantial  financial  interest 
in  the  outcome  of  a  significant  action. 
CME  commented  that  the  "member's 
affiliated  firm"  definition  should  be 


'See  proposed  Conunission  Regulation  1.69(a)(4). 


limited  to  firms  where  the  member  was 
a  principal.  CME  contended  that  firms 
which  employ  committee  members 
should  not  be  included  in  the  definition 
as  firm  employees  have  much  less 
knowledge  regarding  their  firms' 
positions  than  do  principals.  The 
Commission  believes  the  potential  for  a 
committee  member  to  be  influenced  by 
an  employment  relationship  is  sufficient 
to  warrant  his  or  her  disqualification 
from  deliberating  and  voting  on 
significant  actions  which  might  impact 
the  member's  employer.  Many  firm 
employees  have  as  much  knowledge  of 
their  firm's  positions  as  do  the  firm's 
principals.  In  fact,  the  Commission 
believes  that  in  some  instances  an 
employment  relationship  may  have  an 
even  greater  influence  on  a  committee 
member  than  an  ownership  relationship 
in  that  employees  may  be  under  the 
control  of  their  employing  firm. 
Accordingly,  the  Commission  has 
determined  not  to  modify  this  aspect  of 
the  definition  of  "member's  affiliated 
firm"  but  rather  to  adopt  the  definition 
as  proposed. 

6.  Named  Party  in  Interest  (Regulation 
1.69(a)(6)) 

In  its  proposed  rulemaking,  the  term 
"named  party  in  interest"  was  defined 
to  mean  a  party  who  was  "the  subject 
of  any  matter  being  considered"  by  an 
SRO  committee.  In  its  comment  letter, 
CBT  suggested  that  "named  party  in 
interest"  be  defined  to  mean  a  "person 
who  is  identified  by  name  to  a 
governing  board,  disciplinary  committee 
or  oversight  panel  as  the  subject  of  a 
matter  to  be  considered  by  it."  The 
Commission  believes  the  CBT's 
suggestion  would  help  to  clarify  the 
named  party  in  interest  definition. 
Accordingly,  the  Commission  has 
adopted  the  substance  of  CBT's 
proposed  definition  with  the 
modification  that  the  provision  include 
any  "person  or  entity"  that  is  identified 
by  name  as  a  subject  of  a  committee 
action.  In  adopting  this  definition  of 
"named  party  in  interest,"  the 
Commission  reminds  the  SROs  that  it 
would  be  inconsistent  with  the  intent  of 
Regulation  1.69  for  SROs  to  shield  the 
identities  of  named  parties  in  interests 
from  committee  members  in  order  to 
circumvent  the  conflict  of  interest 
requirements. 

7.  Self-Regulatory  Organization 
(Regulation  1.69(a)(7)) 

Proposed  Regulation  1.69  defined 
SROs  to  include  exchanges,  clearing 
organizations  and  registered  futures 
associations  ("RFAs")(with  RFAs  being 
excluded  from  the  definition  for  the 
purposes  of  Regulation  1.69(brv2) 
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"financial  interest"  conflicts  of  interest). 
BOTCC  an^  CBT  both  objected  to  the 
inclusion  qf  clearing  organizations  in 
the  definition  of  SRO  on  the  ground  that 
CEA  Section  5a(a)(17).  Regulation  1.69's 
statutory  enabling  provision,  only 
applies  to  (Contract  markets  and  not 
clearing  organizations. 

The  Conimission  believes  that 
BOTCC's  and  CBT's  suggestions  would 
lead  to  sigi^ificant  inconsistencies  in  the 
applicatioii  of  Regulation  1.69.  Some 
contract  mirkets  have  in-house  clearing 
organizatictis  {e.g..  CME  and  NYMEX). 
while  other  contract  markets  are  cleared 
by  independent  clearing  organizations 
(e.g.,  CBT  and  CSCE).  Applying 
Regulation|l.69  to  clearing 
organizatictis,  as  well  as  contract 
markets,  would  ensure  that  there  would 
not  be  differing  treatment  of  contract 
markets  bated  on  whether  or  not  they 
had  an  in-house  or  independent  clearing 
mechanisn|. 

The  Conttnission  notes  that,  while 
CEA  Section  5a(a)(17)  only  specifies 
"contract  i^arkets,"  the  provision  also 
requires  th>t  its  conflict  of  interest 
restrictions  shall  apply  to  committees 
handling  cirtain  types  of  margin 
changes.  Margin  levels  in  the  futures 
industry  aile  established  by  both 
contract  mtrkets  and  clearing 
organizatiops.  The  Commission  also 
notes  that  t^ere  have  been  previous 
occasions  ^itrhen  CEA  requirements  for 
contract  mtrkets  have  been  applied  to 
clearing  ortanizations.  For  example, 
Section  5afc)(12)(A)  of  the  CEA 
mandates  Commission  review  of 
"contract  itarket"  rules  while 
Commission  Regulation  1.41,  which 
establishesi  procedures  for  Commission 
review  of  piroposed  rules,  specifically 
includes  clearing  organizations  within 
its  definition  of  contract  markets  for 
these  purposes.  In  addition,  clearing 
organizations  already  are  subject  to 
regulatory  requirements  that  are 
comparably  to  Regulation  1.69  such  as 
Regulation  il.41(f)'s  emergency  action 
provisions  land  Regulation  1.63's 
prohibition  on  committee  service  by 
persons  with  disciplinary  histories. 

For  each  of  the  aoove  reasons,  the 
Commissich  has  determined  that  it  is 
appropriate  to  make  clearing 
organizatiovis  subject  to  Regulation  1.69 
and  to  inclitde  them  in  the  definition  of 
SRO.  I 

8.  Significant  Actions  (Reg\ilation 
1.69(a)(8))  I 

Proposed  Regulation  1.69(b)(2) 
apphed  conflict  of  interest  restrictions 
to  SRO  coitmittees  whenever  they 
considered  any  significant  action.  The 
term  "significant  action"  was  proposed 
to  mean:  (1)  Actions  or  rule  changes  that 


address  Regulation  1.41(a)(4)  non- 
physical  emergencies;  (2)  margin 
changes  that  respond  to  extraordinary 
market  conditions,  such  as  "an  actual  or 
attempted  comer,  squeeze,  congestion 
or  undue  concentration  of  positions"; 
and  (3)  margin  changes  that  are  likely  to 
have  a  substantial  e^ect  on  contract 
prices  of  any  contract  traded  or  cleared 
at  the  particular  SRO.  BOTCC  and  CBT 
commented  that  this  provision  should 
track  the  language  of  the  CEA  and  that, 
accordingly,  the  rulemaking  should 
pertain  only  to  those  contract  market 
margin  changes  that  respond  to 
extraordinary  market  conditions  that  are 
likely  to  have  a  substantial  effect  on 
contract  prices. 

The  Commission  believes  that  margin 
changes  that  €ue  made  in  response  to 
comers,  squeezes,  congestion,  or  undue 
concentrations  of  positions  serve 
important  market  integrity  purposes  and 
that  committee  members  should  not  be 
influenced  by  their  personal  interests 
when  considering  such  decisions. 
Accordingly,  the  Commission  has 
determined  not  to  reduce  the  scope  of 
the  significant  action  definition,  but 
rather  to  adopt  the  provision  as  it  was 
proposed. 

B.  Self-Regulatory  Organization  Rules 
(Regulation  1.69(b)) 

Proposed  Commission  Regulation 
1.69Cb)  required  SROs  to  adopt  mles 
prohibiting  committee  members  from 
deliberating  and  voting  on  certain  types 
of  matters  as  to  which  they  had  conflicts 
of  interest.  Proposed  Regulation 
1.69(b)(1)  restricted  committee 
participation  for  members  who  had  a 
relationship  with  a  matter's  named 
party  in  interest.  Proposed  Regulation 
1.69(b)(2)  restricted  committee 
participation  for  members  who  had  a 
"direct  and  substantial  financial 
interest"  in  certain  types  of  committee 
actions  that  do  not  require  prior 
Commission  review  and  approval. 
Proposed  Commission  Regulations 
1.69(b)(1)  and  (2)  also  mandated  certain 
procedures  that  SROs  must  follow  when 
making  a  determination  as  to  the 
existence  of  a  conflict  of  interest. 

1.  Conflict  of  Interest  Due  to  a 
Relationship  With  Named  Party  in 
Interest  (Regulation  1.69(b)(1)) 

a.  Nature  of  Relationship  (Regulation 
1.69(b)(l)(i)) 

Under  proposed  Regulation 
1.69(b)(l)(i),  SRO  committee  members 
were  required  to  abstain  from 
deliberating  and  voting  on  any  matter 
where  they  had  a  significant 
relationship  with  the  "named  party  in 
interest."  These  relationships  would 


include  family,  employment,  broker 
association  and  "significant,  ongoing 
business"  relationships.  In  its  comment 
letter,  the  CBT  noted  that  CEA  Section 
5a(a)(17)  limits  this  abstention 
requirement  to  "confidential" 
deliberations  and  voting.  Accordingly, 
CBT  suggested  that  Regulation 
1.69(b)(l)(i)  should  be  revised  to 
conform  with  Section  5a(a)(17)  in  this 
regard. 

Although  the  CEA  only  mandates 
that,  at  a  minimum,  committee  members 
must  abstain  from  confidential 
deliberations  on  matters  in  which  they 
have  a  relationship  with  a  named  party 
in  interest,  the  Commission  believes 
that  adopting  a  more  prophylactic 
approach  in  these  types  of  matters 
would  ensure  that  SRO  committees 
could  not  imdermine  the  intent  of  this 
provision  by  declaring  "open" 
committee  meetings  in  lieu  of  applying 
conflict  of  interest  restrictions. 
Accordingly,  the  Commission  has 
decided  to  adopt  Regulation  1.69(b](l)(i) 
as  proposed  and  to  apply  its 
requirements  to  all  committee 
deliberations,  regardless  of  whether  they 
are  confidential  or  not. 

CME,  CSCE  and  NYMEX  commented 
that  the  Commission  should  clarify 
Regulation  1.69(b)(l)(i)  so  that  it  does 
not  apply  to  committee  actions  such  as 
price  change  register  revisions  and  the 
certification  of  the  late  submission  of  pit 
cards.  The  commenters  contended  that 
these  situations  already  are  addressed 
by  their  own  existing  procedures  and 
that,  accordingly,  a  Commission 
mlemaking  in  this  area  would  be  an 
unnecessary  administrative 
encumbrance. 

The  fact  that  these  commenters 
akeady  have  their  own  conflict  of 
interest  requirements  for  price  change 
register  revisions  and  late  pit  card 
certifications  does  not  obviate  the  need 
for  the  Commission  to  establish  an 
industry-wide  standard  in  this  area.  In 
addition,  the  existence  of  such 
requirements  at  these  exchanges  also 
would  seem  to  contradict  the  contention 
that  Commission-established 
requirements  would  be  administratively 
cumbersome  to  enforce.  Accordingly,  in 
connection  with  this  provision,  the 
Commission  wishes  to  clarify  that,  if  a 
particular,  identifiable  person 
approaches  an  SRO  committee  member 
to  request  sign-off  on  a  price  change 
register  revision  or  a  late  pit  card 
certification.  Regulation  1.69(b)(1) 
should  apply,  and  the  committee 
member  should  abstain  from  handling 
the  matter  if  his  or  her  relationship  with 
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the  requesting  member  falls  within  the 
parameters  of  Regulation  1.69(b)(l)(i).^ 

The  Commission  recognizes  that  a 
floor  committee  would  not  be  subject  to 
Regulation  1.69(b)(l)'s  requirements 
when  taking  summary  disciplinary 
actions  for  minor  rule  violations,'  while 
the  same  committee  would  be  subject  to 
Regulation  1.69(b)(l)'s  requirements 
when  taking  actions  such  as  price 
change  register  revisions  and  the 
certification  of  the  late  submission  of  pit 
cards.  This  distinction  reflects  the 
important  regulatory  interests 
implicated  by  these  latter  actions  but 
not  summary  actions  for  minor  rule 
violations. 

AFG  and  Mr.  Tucker  each  suggested 
that  regulation  1.69(b)(l)(i)'s  restrictions 
should  extend  to  relationships  where  a 
committee  member  and  a  matter's 
named  party  in  interest  may  have 
shared  liability  for  facts  that  are  under 
consideration  by  a  committee.  AFG  and 
Mr.  Tucker  indicated  that  their 
suggestions  were  prompted  by  a 
particular  SRO  enforcement  case  in 
which  a  member  of  the  disciplinsury 
committee  hearing  the  case  potentially 
shared  liability  with  the  case's  named 
party.  The  Commission  believes  that  the 
proposed  provision  would  be  difficult  to 
formulate  and  would  likely  be 
overbroad  in  application,  bi  addition, 
the  types  of  relationships  described  by 
the  commenters  would  probably  qualify 
as  employment  or  significant  business 
relationships  and,  thus,  would  already 
appear  to  qualify  as  one  of  Regulation 
1.69(b)(l)(i]'s  list  of  disqualifying 
relationships. 

MGE  commented  that,  because  of  its 
small  size,  some  of  its  broker 
associations  contain  practically  all  of 
the  exchange's  floor  brokers  and 
consequently,  under  proposed 
Regulation  1.69(b)(l)(i)(C),  a  large 
number  of  MGE  committee  members 
would  be  disqualified  in  matters  where 
a  floor  broker  was  a  named  party  in 
interest.  In  order  to  address  possible 
hardships  that  Regulation  1.69  may 
impose  on  smaller  futures  exchanges, 
the  Commission  has  decided  to  consider 
granting  small  exchanges  exemptions 
from  certain  provisions  of  Regulation 
1.69  on  a  case-by-case  basis.  In  making 
a  request  for  such  an  exemption,  the 
requesting  exchange  must:  (1) 
Demonstrate  that  the  pertinent 
provision  of  Regulation  1.69  would 
create  a  material  hardship  and  (2) 


*The  Commission  notes  that  committees  which 
act  in  these  capacities  would  qualify  as  oversight 
panels  under  Regulation  1.69(a)(4].  rather  than 
disciplinary  committees  or  governing  tx>ards. 

<  See  discussion  of  Regulation  l.69(a)(l)'s 
definition  of  disciplinary  committee  in  Section 
ni.A.l  above. 


provide  for  alternative  procedures  that 
are  not  inconsistent  with  the  policy 
considerations  underlying  Regulation 
1.69. 

b.  Disclosure  of  Relationship 
(Regulation  1.69(b)(l)(ii)) 

Proposed  Regulation  1.69(b)(l)(ii) 
required  that  SRO  committee  members 
disclose  to  the  appropriate  SRO  staff 
whether  they  had  any  one  of  the 
relationships  listed  in  Regulation 
1.69(b)(l)(i)  with  respect  to  a  matter's 
named  party  in  interest.  No  commenter 
addressed  this  provision,  and  the 
Commission  has  determined  to  adopt 
Regulation  1.69(b)(l)(ii)  as  proposed. 

c.  Procedures  for  Determination 
(RegulaUon  1.69(b)(l)(iii)) 

Proposed  Regulation  1.69(b)(l)(iii) 
required  that  SROs  establish  procedures 
for  determining  whether  committee 
members  had  a  disqualifying 
relationship  with  a  matter's  named 
party  in  interest.  The  provision 
mandated  that  the  determination  must 
be  based  upon:  (1)  information  provided 
by  the  committee  members  to  the 
appropriate  SRO  staff  (Regulation 
1.69(b)(l)(iii)(A)),  and  (2)  "any  other 
source  of  information  that  is  reasonably 
available"  to  the  SRO  (Regulation 
1.69(b)(l)(iii)(B)). 

The  CBT,  CSCE  and  NYMEX  each 
proposed  amendments  to  the  clause 
covering  "any  other  source  of 
information  reasonably  available"  to  the 
SRO.  CBT  suggested  that  SROs  be  able 
to  rely  upon  "any  information  of  which 
the  [SRO]  has  actual  knowledge."  CSCE 
suggested  that  SROs  be  able  to  rely  upon 
"any  information  otherwise  known  to 
the  SRO  in  the  ordinary  course  of 
business."  Finally,  NYMEX  proposed 
that  SROs  be  permitted  to  rely  upon 
information  in  their  membership  and 
broker  association  files. 

The  Commission  believes  that  CBT's 
and  CSCE's  respective  proposed 
changes  could  create  an  undesirable 
incentive  for  SROs  to  remain  ignorant  of 
their  committee  members'  relationships. 
On  the  other  hand,  the  Commission 
believes  that  NYNffiX's  proposed  change 
is  too  limited  in  that  it  would  permit 
SROs  to  overlook  committee  member 
information  they  may  hold  somewhere 
other  than  in  their  membership  or 
broker  association  files. 

In  order  to  avoid  the  ambiguities  and 
compliance  issues  created  by  proposed 
Regulation  1.69(b)(l)(iii)(B)'s  knowledge 
standard,  the  Commission  has 
determined  to  establish  a  more  defined, 
narrower  scope  for  SRO  reviews 
undertaken  to  determine  whether 
committee  members  have  a  conflict  of 
interest  with  a  named  party  in  interest. 


Accordingly,  in  addition  to  the 
particular  information  required  to  be 
provided  to  SROs  by  committee 
members  pursuant  to  Regulation 
1.69(b)(l)(iii)(A),  final  Regulation 
1.69(b)(l)(iii)(B)  requires  that  SROs 
review  information  that  is  "held  by  and 
reasonably  available"  to  them. 

NYMEX  also  suggested  that  SROs  be 
permitted  to  take  into  account  the 
"exigency"  of  a  committee  action  in 
determining  what  type  of  information  to 
review  when  assessing  committee 
member  relationships  with  named 
parties  in  interest.  The  Commission  has 
determined  to  adopt  NYMEX's 
suggestion  and  has  incorporated  an 
"exigency"  modifier  into  final 
Regulation  1.69(b)(l){iii).  The 
Commission  notes  that  the  revision 
peirallels  what  proposed  Regulation 
1.69(b)(2)(iv)  already  provided  in 
connection  with  SRO  determinations  of 
conflict  due  to  financial  interests  in 
significant  actions. 

2.  Conflict  of  Interest  Due  to  a  Financial 
Interest  in  a  Significant  Action 
(Regulation  1.69(b)(2)) 

Proposed  Regulation  1.69(b)(2) 
required  committee  members  to  abstain 
from  "significant  actions"  by  their 
committees,  as  that  term  is  defined  in 
Regulation  1.69(a),  if  the  member 
knowingly  had  a  direct  and  substantial 
financial  interest  in  the  outcome  of  the 
matter. 

While  most  of  the  comments 
addressing  proposed  Commission 
Regulation  1.69(b)(2)  focused  on  the 
provisions  that  mandated  SRO 
procedures  for  implementing  this 
provision,  See  Regulations  1.69(b)(2)(ii) 
through  (iv),  MGE  and  NGTC  both 
contended  that  Regulation  1. 69(b)(2) 's 
basic  restriction  would  adversely  impact 
small  exchanges.  They  commented  that 
small  exchanges  often  have  a  single 
dominant  contract  that  most  of  the 
exchange  members  (and  hence  most 
committee  members)  trade.  According 
to  these  commenters,  apply  Regulation 
1.69(b)(2)  to  significant  actions 
concerning  these  contracts  would  cause 
a  large  number  of  committee  members 
to  abstain  and  would  cripple  the 
decisionmaking  ability  of  small 
exchange  committees. 

The  Commission  is  prepared  to 
consider  granting  small  exchanges 
exemptions  from  Regulation  1.69fb)(2), 
on  a  case-by-case  basis.  In  applying  for 
such  an  exemption,  an  exchange  must: 
(1)  Demonstrate  that  Regulation 
1.69(b)(2)  would  create  a  material 
hardship  (e.g.,  an  exchange  that  has  a 
single  large  contract  whidi  is  traded  by 
a  large  majority  of  its  members),  and  (2) 
provide  for  alternative  procedui  .a  that 
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are  not  inconsistent  with  the  policy 
considerations  underlying  Regulation 
1.69(b(2) 

a.  Nature  o  Interest  (Regulation 
1.69{b)(2)(i  ) 

Proposec  Commission  Regulation 
1.69(b)(2)(i)  required  that  SRO 
committee  niembers  abstain  from 
committee  |deliberations  and  voting  on 
certain  matters  in  which  they 
"knowingly  [had]  a  direct  and 
substantial  I  financial  interest."  The 
proposed  restriction  applied  whenever  a 
committee  considered  significant 
actions."  No  commenter  addressed  this 
provision  ip  particular.  Accordingly,  the 
Commissicifi  has  determined  to  adopt 
Regulation  1.69(b)(2)(i)  as  proposed.  In 
adopting  this  provision,  however,  the 
Commissicfi  emphasizes  that  Regulation 
1.69(b)(2)(i)  itself  states  that  the  bases 
for  a  cormnittee  member's  direct  and 
substantial!  financial  interest  in  a 
significant  Action  are  limited  to 
exchange  and  non-exchange  positions 
that  "reasonably  could  be  expected  to  be 
affected  bylthe  action."  SROs  should 
follow  this  standard  in  establishing  the 
level  of  disclosure  made  by  committee 
members  pjursuant  to  Regulation 
1.69(b)(2)(i  i)  and  the  level  of  position 
review  ma«  le  by  them  and  their  staffs 
pursuant  td  Regulations  1.69(b)(2]  (iii) 
and  (iv).9 

b.  Disclosure  of  Interest  (Regulation 
1.69(b)(2)(ii)) 

Proposed  Regulation  1.69(b}(2)(ii) 
required  that,  prior  to  the  consideration 
of  a  significant  action,  committee 
members  riust  disclose  to  appropriate 
SRO  staff  prescribed  position 
information  that  was  "known"  to  the 
committee  'member. 

BOTCC.  CBT,  CME  and  FTA  each 
suggested  l(hat  Regulation  1.69 
specifically  permit  a  committee  member 
to  recuse  himself/herself  from 
deliberating  and  voting  on  a  matter 
without  halving  to  make  the  required 
disclosure  pursuant  to  Regulation 
1.69(b)(2)(fi).  The  commenters' 
suggestions  are  consistent  with  the 
Commission's  original  intent  in 
proposing  Regulation  1.69(b)(2)(ii). 
Accordingly,  the  Commission  has  made 
responsive^  changes  to  the  final 
provision 
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ion  of  such  significant  actions  is 
final  Regulation  1.69(a)(8)  and  is 
in  Section  III.A.8. 
and  CME  each  requested 
this  particular  point  in  their 
coihinent  letters. 


c.  Procedure  for  Determination 
(Regulation  1.69(b)(2)(iii)) 

In  determining  a  committee  member's 
financial  interest  in  a  significant  action, 
proposed  Regulation  1.69(b)(2)(iii)  (A) 
through  (D)  required  SROs  to  review 
certain  types  of  positions  held  at  the 
SRO  by  the  member,  the  member's 
affiliated  firm,  and  customers  of  the 
member's  firm  in  any  contract  that 
could  be  affected  by  the  committee's 
significant  action.  Li  addition. 
Regulation  1.69(b)(2)(iii)(E)  required 
SROs  to  review  "any  other  types  of 
positions,  whether  at  that  (SRO)  or 
elsewhere,"  that  the  SRO  "reasonably 
expect[ed]  could  be  affected  by  the 
significant  action." 

CBT  commented  that  the  review  of 
positions  held  outside  of  the  particular 
SRO  should  be  limited  to  positions 
owned  or  controlled  by  the  committee 
member  himself  or  herself  and  should 
not  include  outside  positions  held  by 
the  member's  firm  or  customers  of  the 
member's  firm.  The  Commission 
concurs  with  this  suggestion  insofar  as 
it  pertains  to  positions  held  outside  of 
an  SRO  by  customers  of  a  committee 
member's  firm.  Such  positions  would  be 
both  difficult  to  ascertain  and  would  be 
less  Ukely  to  influence  a  committee 
member's  decisionmaking.  In  contrast, 
positions  held  by  a  committee  member 
are  certainly  less  difficult  to  ascertain, 
and  both  positions  held  by  a  member 
and  in  the  proprietary  accoimts  of  a 
member's  affiliated  firm  are  more  likely 
to  influence  a  committee  member's 
decisionmaking.  Accordingly,  the 
Commission  has  amended  final 
Regulation  1.69(b)(2)(iii)(E)  to  require 
SRO  review  of  outside  positions  held  in 
a  member's  personal  accounts  or  the 
proprietary  accounts  of  a  member's 
affiliated  firm. 

CME  suggested  that  it  was  not 
necessary  to  have  an  SRO  conduct  the 
same  level  of  review  for  positions  held 
outside  of  the  SRO  as  for  positions  held 
at  the  SRO  and  that  Regulation 
1.69(b)(2)(iii)  should  be  appropriately 
amended.  The  Commission  does  not 
believe  that  it  is  appropriate  to  establish 
some  lessened  level  of  review  standard 
for  positions  held  outside  of  the  subject 
SRO.  Regulation  1.69(b)(2)  aheady 
includes  provisions  that  serve  the  same 
purpose.  For  example.  Regulation 
1.69(b)(2)(i)  limits  the  bases  for  conflict 
of  interest  determinations  to  positions 
that  "reasonably"  could  be  expected  to 
be  affected  by  a  significant  action.  In 
addition,  Regulation  1.69(b)(2)(iv)  states 
that  SROs  may  take  into  account  "the 
exigency  of  the  significant  action"  when 
undertaking  a  review  of  the  various 
sources  of  information  to  be  considered 


when  making  a  conflict  of  interest 
determination. 


d.  Bases  for  Determination  (Regulation 
1.69(b)(2)(iv)) 

Proposed  Regulation  1.69(b)(2)(iv) 
specified  what  sources  of  information 
SROs  should  rely  upon  in  determining 
whether  a  committee  member  had  a 
conflict  of  interest  in  a  significant 
action.  Generally,  the  provision  directed 
SROs  to  consult:  (1)  The  most  recent 
large  trader  reports  and  clearing  records 
available  to  the  SRO  (Regulation 
1.69(b}(2)(iv)(A));  (2)  position 
information  provided  to  the  SRO  by  the 
committee  member  (Regulation 
1.69(b)(2)(iv)(B));  and  (3)  any  other 
source  of  information  that  was  "held  by 
and  reasonably  available"  to  the  SRO, 
whether  it  be  from  inside  or  outside  the 
SRO  (Regulation  1.69(b){2)(iv)(C)). 

CBT  and  CSCE  each  suggested 
replacement  language  for  Regulation 
1.69(b)(2)(iv)(C)'s  requirement  that 
SROs  consult  "any  other  source  of 
information  that  is  reasonably 
available"  to  the  SRO.  CBT  suggested 
that  SROs  be  permitted  to  rely  on  "any 
information  of  which  the  [SRO]  has 
actual  knowledge."  CSCE  suggested  that 
SROs  be  able  to  rely  on  "any 
information  otherwise  known  to  [the 
SRO]  in  the  ordinary  course  of 
business." 

The  Commission  does  not  believe  that 
either  of  these  suggested  review 
standards  would  be  appropriate  in  that 
they  could  create  a  disincentive  for 
SROs  to  remain  apprised  of  their 
committee  members'  positions.  The 
Commission  has  adopted  an  alternative 
revision  to  Regulation  1.69(b)(2)(iv)(C) 
which  provides  that  SROs  consult  "any 
other  source  of  information  that  is  held 
by  and  reasonably  available"  to  the 
SRO.  The  Commission  notes  that  this 
revision  parallels  the  standard  which 
the  Commission  has  adopted  in 
Regulation  1.69(b)(l)(iii)  with  respect  to 
information  that  SROs  should  consult  in 
determining  whether  a  committee 
member  has  a  conflict  due  to  a 
relationship  with  a  matter's  named 
party  in  interest. 

3.  Participation  in  Deliberations 
(Regulation  1.69(b)(3)) 

CEA  Section  5a(a)(17)  recognizes  that 
in  some  instances  a  committee  member 
with  a  conflict  in  a  particular  committee 
matter  also  might  have  special 
knowledge  or  experience  regarding  that 
matter.  Accordingly,  in  a  limited 
niimber  of  circumstances,  proposed 
Commission  Regulation  1.69(b)(3) 
perinitted  SRO  committees  to  allow  a 
committee  member,  who  otherwise 
would  be  required  to  abstain  from 


Federal  Register /Vol.  64,  No.  1 /Monday,  January  4,  1999 /Rules  and  Regulations 


21 


deliberations  and  voting  on  a  matter 
because  of  a  conflict,  to  deliberate  but 
not  to  vote  on  the  matter.  This 
"deliberation  exception"  was  only  made 
applicable  to  matters  in  which  a 
committee  member  had  a  conflict  of 
interest  as  the  result  of  having  a  "direct 
and  substantial  financial  interest"  in  the 
outcome  of  a  vote  on  a  significant  action 
imder  Regulation  l.6g(b)(2).  Consistent 
with  Section  5a(a)(17),  proposed 
Regulation  1.69(b)(3)'s  deliberation 
exception  did  not  apply  to  matters  in 
which  a  committee  member  had  a 
conflict  due  to  his  or  her  relationship 
with  a  matter's  named  party  in  interest 
under  Regulation  1.69(b)(1). 

In  determining  whether  to  permit  a 
"conflicted"  committee  member  to 
deliberate  on  a  matter,  proposed 
Regulation  1.69(b)(3)  required  that  the 
presiding  committee  consider  a  nimiber 
of  factors  including:  (1)  Whether  the 
member  had  unique  or  special  expertise, 
knowledge  or  experience  in  the  matter 
involved,  and  (2)  whether  the  member's 
participation  in  deliberations  would  be 
necessary  for  the  committee  to  obtain  a 
quorum.*"  Proposed  Regulation 
1.69(b)(3)(iii)  also  required  that  when 
SRO  committees  determine  whether  to 
grant  a  deliberation  exception,  they 
"must  fully  consider  the  position 
information"  which  evidences  the 
committee  member's  financial  interest 
in  the  matter. 

The  Commission  has  decided  to  retain 
the  basic  requirements  of  proposed 
Regulation  1.69(b)(3)'s  deliberation 
exception  provision  in  this  final 
rulemaking.  The  Commission  believes 
that  the  provision  strikes  a  reasonable 
balance  between  ensuring  that  SRO 
committees  make  well-informed 
decisions  while  minimizing  the 
influence  of  a  committee  member's 
potential  bias  or  self-interest  in  a  matter. 

Only  two  commenters  addressed 
proposed  Regulation  1.69(b)(3). 
Specifically,  CBT  and  CSCE  commented 
that  Regulation  1.69(b)(3)(iii)  should  not 
be  interpreted  to  mean  that  a  member's 
precise  position  information  must  be 
disclosed  to  the  entire  SRO  committee 


>°The  Commission,  in  its  proposed  rulemaking, 
indicated  that  it  believed  that,  given  the  factors  that 
must  be  considered,  deliberation  exception 
determinations  should  be  made  by  the  committee 
involved,  rather  than  SRO  staff.  For  any  particular 
SRO  committee  matter,  the  committee  members 
themselves  would  be  in  a  better  position  than  SRO 
staff  to  assess  their  individual  levels  of  expwrtise  in 
the  matter  and  their  need  for  input  during 
deliberations  from  the  committee  member  who 
otherwise  would  be  required  to  abstain.  The 
Commission  continues  to  adhere  to  this  view,  and 
no  conunenters  on  the  proposed  rulemaking 
addressed  this  issue.  Accordingly,  final  Regulations 
1.69  specifically  confers  the  responsibility  for 
deliberation  exception  determinations  on  the  SRO 
committee  involved. 


and  that,  instead,  some  sort  of  general 
summary  of  the  member's  positions 
should  be  sufficient  disclosure. 

The  disclosure  of  a  "conflicted" 
committee  member's  position 
information  to  the  committee,  pursuant 
to  Regulation  1.69(b)(3)(iii),  generally 
serves  two  purposes.  First,  it  enables  the 
committee  to  evaluate  the  depth  of  a 
committee  member's  financial  interest 
in  the  outcome  of  a  significant  action 
and  to  balance  whether  his  or  her 
participation  in  deliberations  would  be 
worthwhile.  Second,  in  the  case  of  a 
committee  member  who  receives  a 
deliberation  exception,  the  disclosure  of 
the  member's  interest  to  his  or  her 
fellow  committee  members  should  help 
to  mitigate  any  prejudicial  influence 
such  member's  views  could  have  on  the 
other  members  during  the  course  of 
deliberations.  In  light  of  this  important 
need  for  acciuBte  position  information, 
the  Commission  does  not  believe  that  it 
would  be  appropriate  for  SRO 
committees  to  make  deliberation 
exception  determinations  based  upon  a 
general  sununary  of  a  conflicted 
member's  position  information. 
Accordingly,  the  Commission  has  not 
revised  this  provision  in  the  final 
rulemaking. 

4.  Documentation  of  Determination 
(Regulation  1.69(b)(4)) 

Whenever  an  SRO  committee  made  a 
conflict  of  interest  determination, 
proposed  Regulation  1.69(b)(4)  required 
that  certain  information  regarding  the 
abstention  determination  be  recorded. 
Such  a  record  was  required  to  indicate: 
(1)  The  committee  members  who 
attended  the  meeting  (Regulation 
1.69(b)(4)(i)),  (2)  the  name  of  any 
committee  member  who  was  directed  to 
abstain  or  who  voluntarily  recused 
himself  or  herself  and  the  reasons  why 
(Regulation  1.69(b)(4)(ii)),  (3)  a  listing  of 
the  position  information  reviewed  for 
each  committee  member  (Regulation 
1.69(b)(4)(iii)),  and  (4)  in  those  instances 
when  a  committee  member  was  granted 
a  deliberation  exception,  a  general 
description  of  the  views  expressed  by 
the  member  during  the  committee's 
deliberations  on  the  underlying 
significant  action  (Regulation 
1.69(b)(4)(iv)). 

The  CSCE  commented  that,  imder  the 
proposal,  committee  members  who 
received  a  deliberation  exemption 
would  be  "chilled"  from  expressing 
their  opinions  by  the  requirement  that 
their  views  be  particularly  recorded. 
The  Commission  concurs  with  CSCE's 
comment  and,  accordingly,  has  deleted 
this  requirement  from  final  Regulation 
1.69. 


C.  Amendments  to  Other  Commission 
Regulations  Made  Necessary  by  Final 
Commission  Regulation  1.69 

Section  213  of  the  FTPA  amended 
Section  5a(a)(12)(B)  of  the  CEA  to 
require  that  the  Commission  issue 
regulations  establishing  "terms  and 
conditions"  under  which  contract 
markets  may  take  temporary  emergency 
actions  without  prior  Commission 
approval.  Section  5a(a)(12)(B)  and 
Regulation  1.41(f),  the  Commission's 
implementing  regulation,  require  that 
any  such  temporary  emergency  action 
be  adopted  by  a  two-thirds  vote  of  a 
contract  market's  governing  board.  In 
recognition  of  the  fact  that  governing 
board  members  may  be  required  to 
abstain  firom  deliberations  and  voting  on 
such  actions  under  contract  market 
rules  implementing  Regulation  1.69,  the 
Commission,  as  part  of  its  proposed 
conflict  of  interest  rulemaking, 
proposed  to  amend  Regulation  1.41(f)  to 
provide  that  such  abstaining  board 
members  not  be  included  in 
determining  whether  a  temporary 
emergency  action  has  been  approved  by 
a  two-thirds  majority  of  a  governing 
board.  Abstaining  board  members  are, 
however,  included  for  quorum  purposes 
so  that  the  existence  of  conflicted 
members  will  not  prevent  a  board  from 
taking  temporary  emergency  actions. 

No  commenters  addressed  this 
provision,  and  the  Commission  has 
determined  to  amend  Regulation 
1.41(f)(10)  as  proposed. 

The  Commission  also  proposed  to 
amend  Commission  Regulation  1.63's 
definition  of  "disciplinary  committee" 
so  that  it  more  closely  conformed  with 
Regulation  1.69's  definition  of  the  same 
term.  As  indicated  above  in  Section 
ni.A.l.,  the  Commission  now  has 
revised  Regulation  1.69(a)(l)'s 
definition  of  disciplinary  committee  to 
exclude  committees  and  persons  who 
summarily  issue  minor  penalties  for 
minor  offenses  regarding  "decorum, 
attire,  the  timely  submission  of  accurate 
records  for  clearing  or  verifying  each 
day's  transactions  or  other  similar 
activities."  This  revision  was  made  in 
response  to  the  concern  that  the 
application  of  conflict  of  interest 
requirements  to  SRO  disciplinary 
authorities  when  they  take  summary 
actions  for  minor  rule  violations  would 
be  administratively  burdensome  and 
might  hamper  the  SROs'  ability  to  take 
quick  and  decisive  actions  in  such 
circumstances.  The  same  concerns  are 
not  presented  by  Regulation  1.63  which 
generally  prohibits  persons  with 
disciplinary  histories  from  serving  on 
disciplinary  committees  /or  at  least 
three  years  after  the  date  of  the 
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underlying  disciplinary  judgment  or 
settlement  aareement.  Accordingly,  the 
Commissionjhas  determined  to  adopt 
Regulation  ll63(a)(2)'s  disciplinary 
committee  definition  as  proposed.  The 
definition  is  identical  to  Regulation 
1.69's  disciplinary  committee 
definition,  eicept  that  Regulation  1.63's 
definition  does  not  exclude  committees 
that  handle  ^ummary  disciplinary 
matters. 

Finally,  thp  CME  in  its  comment  on 
proposed  Regulation  1.69  suggested  that 
Commission  Regulation  8.17(a)(1), 
which  already  imposes  a  general 
conflict  of  interest  requirement  on 
disciplinary  committees,  be  amended  to 
clarify  that  Regulation  1.69  pre-empts 
Regulation  81 17(a)(1).  The  Commission 
does  not  belijeve  that  compliance  with 
Regulation  1.69  will  necessarily 
constitute  compliance  with  Regulation 
8.17(a)(1).  siecifically,  instances  when 
a  disciplinaiy  committee  member  is  a 
witness  to  the  alleged  misconduct, 
testifies  abo\tt  the  alleged  misconduct  or 
investigates  the  alleged  misconduct 
would  not  constitute  a  conflict  of 
interest  pursuant  to  Regulation  1.69  but 
would  possil)ly  be  a  conflict  of  interest 
pursuant  to  Regulation  8.17(a)(1) 
requiring  tha  member's  recusal  from  the 
disciplinary  committee.  See  In  the 
Matter  of  Malato,  [1987-1990  Transfer 
Binder]  Corapi.  Fut.  L.  Rep.  (CCH) 
1 24,084.  at  34.704  (CFTC  Dec.  22, 
1987).  Accondingly,  for  these  reasons, 
the  Commisjion  has  determined  not  to 
amend  Regulation  8.17(a)(1)  as 
suggested  by  the  CME. 

D.  Conclusion 

The  Commission  believes  that  final 
Regulation  li69  and  the  amendments  to 
Regulation  lj.41  and  1.63  meet  the 
statutory  dirfectives  of  Section  5a(a)(17) 
of  the  CEA  as  it  was  amended  by 
Section  217  bf  the  FTPA.  The 
rulemEJung  tstablishes  guidelines  and 
factors  to  be|considered  in  determining 
whether  an  $R0  committee  member  is 
subject  to  a  (^onflict  of  interest  which 
could  potentially  impinge  on  his  or  her 
ability  to  majke  fair  and  impartial 
decisions  inja  matter  and,  thus,  warrants 
abstention  fiBom  participation  in 
committee  deliberations  and  voting. 

rv.  Related  Matters 

A.  Regulato^  Flexibility  Act 

The  Reguljatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  etseq.  (1980), 
requires  that  agencies,  in  promulgating 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  Commission 
has  previou)  ly  determined  that  contract 
markets  are  lot  "small  entities"  for 
piuposes  of  the  RFA.  47  Fed.  Reg. 


18618,  18619  (Apr.  30, 1982). 
Furthermore,  the  then  Chairman  of  the 
Commission  previously  has  certified  on 
behalf  of  the  Commission  that 
comparable  rules  affecting  clearing 
organizations  and  registered  futures 
associations  did  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  51  FR  44866, 
44868  (Dec.  12,  1986). 

This  rulemaking  will  affect 
individuals  who  serve  on  SRO 
governing  boards,  disciplinary 
committees  and  oversight  panels.  The 
Commission  believes  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  these  SRO 
committee  members.  This  rulemaking 
requires  these  committee  members  to 
disclose  to  their  SROs  certain 
information  which  is  known  to  them  at 
the  time  that  their  committees  consider 
certain  types  of  matters.  The 
Commission  believes  that  this 
requirement  will  not  have  any 
significant  economic  impact  on  such 
members  because  the  information  which 
they  are  required  to  provide  should  be 
readily  available  to  them. 

Accordingly,  the  Chairperson,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  Section  3(a)  of  the 
RFA.  5  U.S.C.  §  605(b),  that  the  action 
taken  herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Agency  Information  Activities; 
Proposed  Collection;  Comment  Request 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1995 
("FRA")  (Pub.  L.  104-13  (May  13, 
1995))  imposes  certain  requirements  on 
federal  agencies  (including  the 
Corrmiission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  PRA.  In 
compliance  with  the  Act,  this  final  rule 
informs  the  public  of: 

(1)  The  reasons  the  information  is  planned 
to  be  and/or  has  been  collected;  (2)  the  way 
such  information  is  planned  to  be  and/or  has 
been  used  to  further  the  proper  performance 
of  the  functions  of  the  agency;  (3)  an 
estimate,  to  the  extent  practicable,  of  the 
average  burden  of  the  collection  (together 
with  a  request  that  the  public  direct  to  the 
agency  any  comments  concerning  the 
accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden);  (4) 
whether  responses  to  the  collection  of 
information  are  voluntary,  required  to  obtain 
or  retain  a  benefit,  or  mandatory;  (5)  the 
nature  and  extent  of  confidentiality  to  be 
provided,  if  any;  and  (6)  the  fact  that  an 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it  displays  a 
currently  valid  Office  of  Management  and 
Budget  ("OMB"  control  number. 


The  Commission  previously  submitted 
this  rule  in  proposed  form  and  its 
associated  information  collection 
requirements  to  OMB.  OMB  approved 
the  collection  of  information  associated 
with  this  rule  on  October  24,  1998,  and 
assigned  OMB  control  number  3038- 
0022,  Rules  Pertaining  to  Contract 
Markets  and  their  Members,  to  the  rule. 
The  burden  associated  with  this  entire 
collection,  including  this  final  rule,  is  as 
follows: 

Average  burden  hours  per  response: 
788,857. 

Number  of  respondents:  434,052. 

Frequency  of  response:  On  occasion. 

The  biu'den  associated  with  this 
specific  final  rule,  is  as  follows: 

Average  burden  hours  per  response: 
2.00. 

Number  of  respondents:  20. 

Frequency  of  response:  On  occasion. 

Persons  wishing  to  comment  on  the 
information  required  by  this  final  rule 
should  contact  the  Desk  Officer,  CFTC, 
Room  10202,  NEOB.  Washington.  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  the  CFTC 
Clearance  Officer,  1155  21st  Street  NW., 
Washington,  DC  20581,  (202)  418-5160. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures.  Contract  markets, 
Clearing  organizations.  Members  of 
contract  market. 

In  consideration  of  the  foregoing,  and 
based  on  the  authority  contained  in  the 
Commodity  Exchange  Act  and,  in 
particular.  Sections  3,  4b,  5,  5a,  6,  6b, 
8,  8a,  9, 17,  and  23(b)  thereof,  7  U.S.C. 
5,  6b.  7,  7a.  8. 13a.  12. 12a.  13.  21  and 
26(b),  the  Commission  hereby  amends 
Title  17,  Chapter  I,  Part  1  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a,  4.  4a,  6, 6a,  6b, 
6c,  6d.  6e,  6f,  6g,  6h,  6i.  6),  6k.  61. 6m.  6n. 
6o.  7,  7a,  8,  9, 12, 12a.  12c,  13a,  13a-l.  16. 
19,  21.  23.  and  24.  unless  otherwise  stated. 

2.  Section  1.41  is  amended  by  adding 
paragraph  (f)(10)  to  read  as  follows: 

§  1 .41    Contract  market  rules;  submission 
of  rules  to  the  Commission;  exemption  of 
certain  rules. 

•        •        •        •        • 

(f)*  *  * 

(10)  Governing  board  members  who 
abstain  from  voting  on  a  temporary 
emergency  rule  pursuant  to  §  1.69  shall 
not  be  counted  in  determining  whether 
such  a  rule  was  approved  by  the  two- 
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thirds  vote  required  by  this  regulation. 
Such  members  can  be  counted  for  the 
purpose  of  determining  whether  a 
quorum  exists. 

3.  Section  1.63  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§  1 .63    Service  on  self-regulatory 
organization  governing  boards  or 
committees  by  persons  with  disciplinary 
histories. 

(a)*  *  * 

(2)  Disciplinary  committee  means  any 
person  or  committee  of  persons,  or  any 
subcommittee  thereof,  that  is  authorized 
by  a  self-regulatory  organization  to  issue 
disciplinary  charges,  to  conduct 
disciplinary  proceedings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions  or  to  hear  appeals 
thereof. 
•        *        •        *        * 

4.  Section  1.69  is  added  to  read -as 
follows: 

S 1 .69    Voting  by  Interested  members  of 
self-regulatory  organization  governing 
boards  and  various  committees. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Disciplinary  committee  means  any 
person  or  committee  of  persons,  or  any 
subcommittee  thereof,  that  is  authorized 
by  a  self-regulatory  organization  to  issue 
disciplinary  charges,  to  conduct 
disciplinary  proceedings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions,  or  to  hear 
appeals  thereof  in  cases  involving  any 
violation  of  the  rules  of  the  self- 
regulatory  organization  except  those 
cases  where  the  person  or  committee  is 
authorized  simimarily  to  impose  minor 
penalties  for  violating  rules  regarding 
decorum,  attire,  the  timely  submission 
of  accurate  records  for  clearing  or 
verifying  each  day's  transactions  or 
other  similar  activities. 

(2)  Family  relationship  of  a  person 
means  the  person's  spouse,  former 
spouse,  parent,  stepparent,  child, 
stepchild,  sibling,  stepbrother, 
stepsister,  grandparent,  grandchild, 
uncle,  aunt,  nephew,  niece  or  in-law. 

(3)  Governing  board  means  a  self- 
regulatory  organization's  board  of 
directors,  board  of  governors,  board  of 
managers,  or  similar  body,  or  any 
subcommittee  thereof,  duly  authorized, 
pursuant  to  a  rule  of  the  self-regulatory 
organization  that  has  been  approved  by 
the  Commission  or  has  become  effective 
pursuant  to  either  Section  5a(a)(12)(A) 
or  17(j)  of  the  Act  to  take  action  or  to 
recommend  the  taking  of  action  on 
behalf  of  the  self-regulatory 
organization. 

(4)  Oversight  panel  means  any  panel, 
or  any  subcommittee  thereof,  authorized 


by  a  self-regulatory  organization  to 
recommend  or  establish  policies  or 
procedures  with  respect  to  the  self- 
regulatory  organization's  surveillance, 
compliance,  rule  enforcement,  or 
disciplinary  responsibilities. 

(5)  Member's  affiliated  firm  is  a  firm 
in  which  the  member  is  a  "principal," 
as  defined  in  §  3.1(a),  or  an  employee. 

(6)  Named  party  in  interest  means  a 
person  or  entity  that  is  identified  by 
name  as  a  subject  of  any  matter  being 
considered  by  a  governing  board, 
disciplinary  committee,  or  oversight 
panel. 

(7)  Self-regulatory  organization  means 
a  "self-regulatory  organization"  as 
defined  in  §  1.3(ee)  and  includes  a 
"clearing  organization"  as  defined  in 

§  1.3(d),  but  excludes  registered  futiues 
associations  for  the  purposes  of 
paragraph  (b)(2)  of  this  section. 

8  (Significant  action)  includes  any  of 
the  following  types  of  self-regulatory 
organization  actions  or  rule  changes  that 
can  be  implemented  without  the 
Commission's  prior  approval: 

(i)  Any  actions  or  rule  changes  which 
address  an  "emergency"  as  defined  in 
§  1.41(a)(4)(i)  through  (iv)  and  (vi) 
through  (viii);  and, 

(ii)  Any  changes  in  margin  levels  that 
are  designed  to  respond  to  extraordinary 
market  conditions  such  as  an  actual  or 
attempted  comer,  squeeze,  congestion 
or  undue  concentration  of  positions,  or 
that  otherwise  are  likely  to  have  a 
substantial  effect  on  prices  in  any 
contract  traded  or  cleared  at  such  self- 
regulatory  organization;  but  does  not 
include  any  rule  not  submitted  for  prior 
Commission  approval  because  such  rule 
is  unrelated  to  the  terms  and  conditions 
of  any  contract  traded  at  such  self- 
regulatory  organization. 

(b)  Self-regulatory  organization  rules. 
Each  self-regulatory  organization  shall 
maintain  in  effect  rules  that  have  been 
submitted  to  the  Commission  pursuant 
to  Section  5a(a)(12)(A)  of  the  Act  and 
§  1.41  or,  in  the  case  of  a  registered 
futures  association,  pursuant  to  Section 
17(j)  of  the  Act,  to  address  the 
avoidance  of  conflicts  of  interest  in  the 
execution  of  its  self-regulatory 
functions.  Such  rules  must  provide  for 
the  following: 

(1)  Relationship  with  named  party  in 
interest — (i)  Nature  of  relationship.  A 
member  of  a  self-regulatory 
organization's  governing  board, 
disciplinary  committee  or  oversight 
panel  must  abstain  &t>m  such  body's 
deliberations  and  voting  on  any  matter 
involving  a  named  party  in  interest 
where  such  member: 

(A)  is  a  named  party  in  interest; 


(B)  is  an  employer,  employee,  or 
fellow  employee  of  a  named  party  in 
interest; 

(C)  is  associated  with  a  named  party 
in  interest  through  a  "broker 
association"  as  defined  in  §  156.1; 

(D)  has  any  other  significant,  ongoing 
business  relationship  with  a  named 
party  in  interest,  not  including 
relationships  limited  to  executing 
futures  or  option  transactions  opposite 
of  each  other  or  to  clearing  futures  or 
option  transactions  through  the  same 
clearing  member;  or, 

(E)  Has  a  family  relationship  with  a 
named  party  in  interest. 

(ii)  Disclosure  of  relationship.  Prior  to 
the  consideration  of  any  matter 
involving  a  named  party  in  interest, 
each  member  of  a  self-regulatory 
organization  governing  board, 
disciplinary  committee  or  oversight 
panel  must  disclose  to  the  appropriate 
self-regulatory  organization  staff 
whether  he  or  she  has  one  of  the 
relationships  listed  in  paragraph  (b)(l)(i) 
of  this  section  with  a  named  party  in 
interest. 

(iii)  Procedure  for  Determination. 
Each  self-regulatory  organization  must 
establish  procedures  for  determining 
whether  any  member  of  its  governing 
board,  disciplinary  committees  or 
oversight  committees  is  subject  to  a 
conflicts  restriction  in  any  matter 
involving  a  named  party  in  interest. 
Taking  into  consideration  the  exigency 
of  the  committee  action,  such 
determinations  should  be  based  upon: 

(A)  information  provided  by  the 
member  pursuant  to  paragraph  Cb)(l)(ii) 
of  this  section;  and 

(B)  any  other  source  of  information 
that  is  held  by  and  reasonably  available 
to  the  self-regulatory  organization. 

(2)  Financial  Interest  m  a  Significant 
Action — (i)  Nature  of  Interest.  A 
member  of  a  self-regulatory 
organization's  governing  board, 
disciplinary  committee  or  oversight 
panel  must  abstain  from  such  body's 
dehberations  and  voting  on  any 
significant  action  if  the  member 
knowingly  has  a  direct  and  substantial 
financial  interest  in  the  result  of  the 
vote  based  upon  either  exchange  or  non- 
exchange  positions  that  could 
reasonably  be  expected  to  be  affected  by 
the  action. 

(ii)  Disclosure  of  Interest.  Prior  to  the 
consideration  of  any  significant  action, 
each  member  of  a  self-regulatory 
organization  governing  board, 
disciplinary  committee  or  oversight 
panel  must  disclose  to  the  appropriate 
self-regulatory  organization  staff  the 
position  information  referred  to  in 
paragraph  (b)(2)(iii)  of  this  section  that 
is  known  to  him  or  her.  This 
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requirement  does  not  apply  to  members 
who  choosy  to  abstain  from 
deliberations  and  voting  on  the  subject 
significant  iction. 

(iii)  Procedure  for  Determination. 
Each  self-ragulatory  organization  must 
establish  pijocedures  for  determining 
whether  any  member  of  its  governing 
board,  disciplinary  committees  or 
oversight  committees  is  subject  to  a 
conflicts  restriction  under  this  section 
in  any  significant  action.  Such 
determination  must  include  a  review  of: 

(A)  gross  positions  held  at  that  self- 
regulatory  Organization  in  the  member's 
personal  accounts  or  "controlled 
accoimts,"  is  defined  in  §  1.3(j); 

(B)  gross  positions  held  at  that  self- 
regulatory  organization'  in  proprietary 
accounts,  ak  defined  in  §  1.17(b)(3),  at 
the  member's  affiliated  firm; 

(C)  gross  positions  held  at  that  self- 
regulatory  organization  in  accounts  in 
which  the  ijiember  is  a  principal,  as 
defined  in  i  3.1(a); 

(D)  net  positions  held  at  that  self- 
regulatory  (Organization  in  "customer" 
accounts,  a$  defined  in  §  1.17(b)(2),  at 
the  member's  affiliated  firm;  and, 

(E)  any  other  types  of  positions, 
whether  maintained  at  that  self- 
regulatory  Organization  or  elsewhere, 
held  in  the  jmember's  personal  accounts 
or  the  prophetary  accounts  of  the 
member's  ajffiliated  firm  that  the  self- 
regulatory  Organization  reasonably 
expects  could  be  affected  by  the 
significant  iction. 

(iv)  Base!  for  Determination.  Taking 
into  consid  sration  the  exigency  of  the 
significant  jction,  such  determinations 
should  be  oased  upon: 

(A)  the  most  recent  large  trader 
reports  and!  clearing  records  available  to 
the  self-regulatory  organization; 

(B)  infonhation  provided  by  the 
member  wiih  respect  to  positions 
pursuant  tq  paragraph  (b)(2)(ii)  of  this 
section;  &ni 

(C)  any  other  source  of  information 
that  is  held  by  and  reasonably  available 
to  the  self-negulatory  organization. 

(3)  Participation  in  Deliberations,  (i) 
Under  the  tules  required  by  this  section, 
a  self-regulatory  organization  governing 
board,  disciplinary  committee  or 
oversight  jjttnel  may  permit  a  member  to 
participate  in  deliberations  prior  to  a 
vote  on  a  significant  action  for  which  he 
or  she  otherwise  would  be  required  to 
abstain,  pursuant  to  paragraph  (b)(2)  of 
this  section,  if  such  participation  would 
be  consisteht  with  the  public  interest 
and  the  member  recuses  himself  or 
herself  froip  voting  on  such  action. 

(ii)  In  making  a  determination  as  to 
whether  toipermit  a  member  to 
participate lin  deliberations  on  a 
significant  Action  for  which  he  or  she 


otherwise  would  be  required  to  abstain, 
the  deliberating  body  shall  consider  the 
following  factors: 

(A)  whether  the  member's 
participation  in  deliberations  is 
necessary  for  the  deliberating  body  to 
achieve  a  quorum  in  the  matter;  and 

(B)  whetner  the  member  has  imique  or 
special  expertise,  knowledge  or 
experience  in  the  matter  imder 
consideration. 

(iii)  Prior  to  any  determination 
pursuant  to  paragraph  (b)(3)(i)  of  this 
section,  the  deliberating  body  must  fully 
consider  the  position  information  which 
is  the  basis  for  the  member's  direct  and 
substantial  financial  interest  in  the 
result  of  a  vote  on  a  significant  action 
pursuant  to  paragraph  (b)(2)  of  this 
section. 

(4)  Documentation  of  Determination. 
Self-regulatory  organization  governing 
boards,  disciplinary  committees,  and 
oversight  panels  must  reflect  in  their 
minutes  or  otherwise  document  that  the 
conflicts  determination  procedures 
required  by  this  section  have  been 
followed.  Such  records  also  must 
include: 

(i)  the  names  of  all  members  who 
attended  the  meeting  in  person  or  who 
otherwise  were  present  by  electronic 
means; 

(ii)  the  name  of  any  member  who 
voluntarily  recused  himself  or  herself  or 
was  required  to  abstain  from 
deliberations  and/or  voting  on  a  matter 
and  the  reason  for  the  recusal  or 
abstention,  if  stated;  and 

(iii)  information  on  the  position 
information  that  was  reviewed  for  each 
member. 

Issued  in  Washington,  D.C.  on  December 
23, 1998,  by  the  Commission. 
Catherine  D.  Dixon. 
Assistant  Secretary  of  the  Commission. 
IFR  Doc.  98-34516  Filed  12-31-98;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  145  and  147 

Commission  Records  and  Information; 
Open  Commission  Meetings 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  adopts  final  rules  relating  to 
Commission  records  and  information. 
The  rules  update  and  streamline 
procedures  in  light  of  the  Commission's 
experience  in  the  past  several  years  and 


amend  rules  regarding  open 
Commission  meetings  to  conform  to 
these  modifications. 
EFFECTIVE  DATE:  February  3, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Donovan,  Attorney- Advisor, 
Office  of  the  Secretariat,  (202)  418- 
5096,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NW,  Washington,  DC 
20581.  Facsimile:  (202)  418-5543. 
Electronic  mail:  secretary@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

By  notice  published  at  61  FR  66949 
on  December  19, 1996,  the  Commission 
requested  comments  from  the  public 
regarding  its  proposal  to  modify  its  rules 
relating  to  Commission  records  and 
information.  The  proposal  was  based  on 
the  Commission's  experience  since  the 
rules  implementing  the  Freedom  of 
Information  Act  ("FOIA"),  5  U.S.C.  552 
(1997),  had  been  revised  October  5, 
1989  and  the  Commission's  desire  to 
conform  the  rules  to  its  practice  and  the 
Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L.  99-570,  §§  1801-1804). 
The  Commission  proposed  modifying 
the  terms  of  Section  145.5(g)(1)  to 
conform  to  Exemption  7,  5  U.S.C. 
552(b)(7),  relating  to  requests  for  records 
compiled  for  law  enforcement  purposes, 
modifying  the  procedures  regarding 
requests  for  confidential  treatment  and 
compilation  of  Commission  records 
available  to  the  public,  increasing  the 
schedule  of  fees,  and  changing  the  rule 
to  reflect  current  addresses  and 
telephone  numbers.  In  response  to  its 
notice,  the  Commission  received  only 
one  comment,  which  was  submitted  by 
the  New  York  Mercantile  Exchange 
("NYMEX").  NYMEX  expressed  concern 
regarding  one  aspect  of  the  proposed 
revision  of  17  CFR  145.9(d)(7)  and 
(e)(1). 

Under  the  current  scheme,  when  there 
is  a  FOIA  request  for  materials  for 
which  confidential  treatment  has  been 
sought  imder  Section  145.9  by  the 
submitter  of  the  materials,  the  Assistant 
Secretary  of  the  Commission  for 
Freedom  of  Information,  Privacy  and 
Sunshine  Acts  Compliance,  ("Assistant 
Secretary")  seemingly  must  require  the 
submitter  to  file  a  detailed  written 
justification  of  the  confidential 
treatment  request  within  ten  days. 
However,  in  some  cases  the  submitter's 
initial  petition  for  confidential 
treatment  of  the  information  or  its 
response  to  a  prior  FOIA  request  is  so 
complete  that  the  Assistant  Secretary 
does  not  need  supplemental 
information.  The  proposed 
modifications  to  Sections  145.9(d)(7) 
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and  145.9(e)(1)  address  release  of 
information  for  which  confidential 
treatment  has  been  requested  but  as  to 
which  the  Assistant  Secretary 
determines  that  it  is  necessary  for  the 
submitter  of  the  material  to  provide 
supplemental  information  justifying 
confidential  treatment.  As  proposed,  the 
rule  provides  that  the  Assistant 
Secretary  will  notify  the  submitter  of  the 
material  that  the  requested  information 
will  be  released  after  ten  business  days 
imless  the  submitter  objects  by 
providing  a  detailed  written  justification 
and  that,  absent  a  timely  detailed 
written  justification,  the  submitter  will 
not  be  given  an  opportunity  to  appeal  an 
adverse  determination.  NYMEX 
contends  that  ten  business  days  may  not 
provide  a  submitter  with  sufficient  time 
to  prepare  and  file  a  detailed  written 
justification  and  urges  the  Commission 
to  revise  its  proposal  to  permit  a 
submitter  to  request  an  extension  of  the 
response  period. 

The  Commission  has  decided  to 
amend  the  proposed  language  to 
accommodate  NYMEX's  concern. 
Accordingly,  in  the  final  rule  the 
Commission  has  inserted  in  Section 
145.9(d)(7l  "Upon  request  and  for  good 
cause  shown,  the  Assistant  Secretary 
may  grant  an  extension  of  such  time," 
and  in  Section  145.9(e)(1)  the 
Commission  has  inserted  "(unless  under 
§  145.9(d]7)  an  extension  of  time  has 
been  granted)." 

The  Commission  reviewed  the 
proposed  language  in  Sections 
145.9(d)(4),  145.9(d)(6),  145.9(d)(7),  and 
145.g(d)(8)  and  determined  that  the 
language  should  be  clarified.  Therefore, 
the  Commission  redrafted  those  sections 
to  make  them  clearer  without  changing 
the  meaning  of  the  proposed  language 
substantially.  Accordingly,  the 
Commission  determined  that  it  was  not 
necessary  to  request  comment  from  the 
public  regarding  these  modifications. 
The  modifications  are  set  forth  below. 

Section  145.9(d)(4)  is  modified  by 
changing  "possible"  to  "practicable"  in 
the  phrase  "at  the  time  the  information 
is  submitted  or  as  soon  thereafter  as 
possible". 

Section  145.9(d)(6)  is  redrafted  as 
follows: 

A  request  for  confidential  treatment  (as 
distinguished  from  the  material  that  is  the 
subject  of  the  request)  shall  be  considered  a 
public  docimient.  When  a  submitter  deems  it 
necessary  to  include,  in  its  request  for 
confidential  treatment,  information  for  which 
it  seeks  confidential  treatment,  the  submitter 
shall  place  that  information  in  an  appendix 
to  the  request. 

Section  145.9(d)(7)  is  modified  by 
inserting  "fi'om  the  Assistant  Secretary" 


after  "On  ten  business  days  notice"  and 
before  the  comma. 

Section  145.9(d)(8)(i)  is  redrafted  as 
follows: 

Requests  for  confidential  treatment  for  any 
reasonably  segregable  material  that  is  not 
exempt  from  public  disclosure  under  the 
Freedom  of  Information  Act,  as  implemented 
in  §  145.5,  shall  be  summarily  rejected  under 
$  145.9(d)(9).  Requests  for  confidential 
treatment  of  public  infonnation  contained  in 
financial  reports  as  specified  in  §  1.10  shall 
not  be  processed.  A  submitter  has  the  burden 
of  specifying  clearly  and  precisely  the 
material  that  is  the  subject  of  the  confidential 
treatment  request.  A  submitter  may  be  able 
to  meet  this  burden  in  various  ways, 
including: 

Additionally,  the  Commission  has 
modified  proposed  Section  145.5(g)(l)(i) 
"Disclosiu*  of  nonpublic  records."  The 
proposed  rule  includes  an  exemption 
for  records  or  information  compiled  for 
law  enforcement  purposes  to  the  extent 
that  the  production  of  such  information 
would  interfere  with  enforcement 
activities  undertaken  by  the  listed 
entities.  The  list,  as  proposed,  includes 
both  "foreign  governmental  authority" 
and  "foreign  futxires  or  securities 
authority."  It  is  unnecessary  to  include 
both  terms  because  the  term  "foreign 
governmental  authority"  includes  law 
enforcement  activities  undertaken  by  a 
foreign  futures  authority  as  defined  by 
the  Commodity  Exchange  Act  or  a 
foreign  securities  authority. 
Accordingly,  the  Commission  is 
deleting  the  term  "foreign  futures  or 
securities  authority"  from  the  final  rule. 

The  Commission  has  also  deleted 
Section  145.5(g)(2)  which  defines 
"investigatory  records"  form  the  final 
rule  because  Section  145.5(g)(1)  renders 
it  redundant  and  has  renumbered 
Section  145.5(g)  accordingly.  Section 
145.9(d)(10)  is  also  deleted  because  it 
has  been  incorporated  into  Section 
145.9(d)(4),  and  reference  to  it  in 
Section  145.9(d)(1)  has  been  revised 
accordingly. 

II.  Related  Matter 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  etseq.  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  Commission 
has  previously  determined,  pursuant  to 
5  U.S.C.  605(b),  that  Part  145  rules 
relating  to  Commission  records  and 
information  do  not  have  a  significant 
economic  impact  on  a  substantial 
ntmiber  of  small  business  entities. 
Because  they  do  not  impose  regulatory 
obligations  on  commodity  professionals 
and  small  commodity  firms  and 
because,  if  instituted,  the  proposed 


corrections  and  amendments  will 
expedite  and  improve  the  FOLA  process, 
the  Commission  does  not  expect  the 
final  rule  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

Accordingly,  pursuant  to  Rule  3(a)  of 
die  RFA  (5  U.S.C.  605(b)).  the 
Chairperson,  on  behalf  of  the 
Commission,  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

17  CFR  Part  145 

Confidential  business  information, 
Freedom  of  information. 

17  CFR  Part  17 

Sunshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  title  17,  parts  145  and  147  are 
amended  as  follows: 

PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

1.  The  authority  for  Part  145  is  revised 
to  read: 

Authority:  Pub.  L.  99-570,  100  Stet.  3207; 
Pub.  L.  89-554,  80  Stat.  383;  Pub.  L.  90-23, 
81  Stat.  54;  Pub.  L.  98-502,  88  SUt.  1561- 
1564  (5  U.S.C  552);  Sec.  101(a),  Pub.  L.  93- 
463,  88  Stat.  1389  (5  U.S.C.  4a(j)):  unless 
otherwise  noted. 

2.  Section  145.5  is  amended  as  set 
forth  below: 

a.  In  the  introductory  paragraph  add 
a  sentence  to  the  end  as  set  forth  below. 

b.  Remove  the  introductory  text  of 
paragraph  (d)(1). 

c.  In  (d)(l)(i)(B)  and  (E)  remove  the 
following  phrase:  "Provided,  The 
procedure  set  forth  in  17  CFR  1.10(g)  is 
followed:". 

d.  In  (d)(l)(i)(C)  and  (D)  remove  ihe 
following  phrase:  ",  provided  the 
procedure  set  forth  in  §  1.10(g)  of  this 
chapter  is  followed". 

e.  In  (d)(l)(i)(F]  remove  the  following 
phrase:  ",  if  the  procedure  set  forth  in 

§  1.10(g)  of  this  chapter  is  followed". 

f.  In  (d)(l)(i)(H)  remove  the  following 
phrase:  ",  provided  the  procedure  set 
forth  in  §  31.13(m)  of  this  chapter  is 
followed". 

g.  Paragraph  (g)  is  revised  to  read  as 
set  forth  below. 

i  145.5    Disclosure  of  nonpublic  records. 

*  *  *  Requests  for  confidential 
treatment  of  segregable  public 
information  will  not  be  processed. 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes  to  the 
extent  that  the  production  of  such 
records  or  infonnation: 
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(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  activities 
undertaken  oi  likely  to  be  undertaken 
by  the  Commission  or  any  other 
authority  incl  jding,  but  not  limited  to, 
the  Departmei  it  of  Justice  or  any  United 
States  Attorney  or  any  Federal,  State, 
local,  or  forei)  n  governmental  authority 
or  any  futures  or  securities  industry  self- 
regulatory  organization; 

(2)  Would  d  eprive  a  person  of  a  right 
to  a  fair  trail  or  an  impartial 
adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  iaentity  of  a  conHdential 
source  including  a  State,  local  or  foreign 
agency  or  autnority  or  any  private 
institution  which  furnished  information 
on  a  confideniial  basis  and,  in  the  case 
of  a  record  or  information  compiled  by 

a  criminal  law  enforcement  authority  in 
the  course  of  t :  criminal  investigation  or 
by  an  agency  ( londucting  a  lawful 
national  secunty  intelligence 
investigation,  information  furnished  by 
a  confidentialjsource; 

(5)  Would  cmsclose  techniques  or 
procedures  orlwould  disclose  guidelines 
for  law  enforcfement  investigations  or 
prosecutions  if  such  disclosure  could 
reasonably  be  expected  to  risk 
circumventior  i  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  nfe  or  physical  safety  of 
any  individuj ' 


dual. 


f  145.6    [Amer|d«d] 

3.  In  §  145.6|(a),  remove  the  phrase 
"(816)  374-6802"  and  add  in  its  place 
"(816)  931-7600";  remove  the  phrase 
"10880  Wilshlre  Blvd.,  suite  1005  Los 
Angeles,  California  90024,  Telephone: 
(310)  575-6786"  and  add  in  its  place 
"10900  Wilshjre  Boulevard,  Suite  400, 
Los  Angeles,  (talifomia  90024, 
Telephone:  (3iO)  235-6783". 

4.  Section  l45.9  is  amended  as  set 
forth  below: 

a.  In  (d)(1)  remove  the  phrase 
"(d)(10)"  and  Insert  in  its  place  "(d)(4)". 

b.  Remove  (ii)(10)  and  redesignate 
(d)(ll)  as  (d)(fo). 

c.  Revise  pai-agraphs  (d)(4),  (6),  (7), 
and  (8)  and  the  first  sentence  of  (e)(1)  to 
read  as  followp: 

S  145.9    Petition  for  confidential  treatment 
of  informatioo  fubmitted  to  the 
Commission. 

*        *        * 

(d)  *  •  * 

(4)  A  reques  t  for  confidential 
treatment  shoi  ild  accompany  the 
material  for  which  confidential 
treatment  is  being  sought.  If  a  request 


for  confidential  treatment  is  filed  after 
the  filing  of  such  material,  the  submitter 
shall  have  the  burden  of  showing  that  it 
was  not  possible  to  request  confidential 
treatment  for  that  material  at  the  time 
the  material  was  filed.  A  request  for 
confidential  treatment  of  a  future 
submission  will  not  be  processed.  All 
records  which  contain  information  for 
which  a  request  for  confidential 
treatment  is  made  or  the  appropriate 
segregable  portions  thereof  should  be 
marked  by  the  person  submitting  the 
records  with  a  prominent  stamp,  typed 
legend,  or  other  suitable  form  of  notice 
on  each  page  or  segregable  portion  of 
each  page  stating  "Confidential 
Treatment  Requested  by  [name]."  If 
such  marking  is  impractical  under  the 
circumstances,  a  cover  sheet 
prominently  marked  "Confidential 
Treatment  Requested  by  [name]"  should 
be  securely  attached  to  each  group  of 
records  submitted  for  which 
confidential  treatment  is  requested. 
Each  of  the  records  transmitted  in  this 
matter  should  be  individually  marked 
with  an  identifying  number  and  code  so 
that  they  are  separately  identifiable.  In 
some  circumstances,  such  as  when  a 
person  is  testifying  in  the  course  of  a 
Commission  investigation  or  providing 
documents  requested  in  the  course  of  a 
Commission  inspection,  it  may  be 
impractical  to  submit  a  written  request 
for  confidential  treatment  at  the  time  the 
information  is  first  provided  to  the 
Commission.  In  no  circumstances  can 
the  need  to  comply  with  the 
requirements  of  this  section  justify  or 
excuse  any  delay  in  submitting 
information  to  the  Commission.  Rather, 
in  such  circumstances,  the  person 
testifying  or  otherwise  submitting 
information  should  inform  the 
Commission  employee  receiving  the 
information,  at  the  time  the  information 
is  submitted  or  as  soon  thereafter  as 
practicable,  that  the  person  is  requesting 
confidential  treatment  for  the 
information.  The  person  shall  then 
submit  a  written  request  for  confidential 
treatment  within  30  days  of  the 
submission  of  the  information.  If  access 
is  requested  under  the  Freedom  of 
Information  Act  with  respect  to  material 
for  which  no  timely  request  for 
confidential  treatment  has  been  made,  it 
may  be  presumed  that  the  submitter  of 
the  information  has  waived  any  interest 
in  asserting  that  the  material  is 
confidential. 


(6)  A  request  for  confidential 
treatment  (as  distinguishing  from  the 
material  that  is  the  subject  of  the 
request)  shall  be  considered  a  public 
document.  When  a  submitter  deems  it 


necessary  to  include,  in  its  request  for 
confidential  treatment,  information  for 
which  it  seeks  confidential  treatment, 
the  submitter  shall  place  that 
information  in  an  appendix  to  the 
request. 

(7)  On  ten  business  days  notice  from 
the  Assistant  Secretary,  a  submitter 
shall  submit  a  detailed  written 
justification  of  a  request  for  confidential 
treatment,  as  specified  in  paragraph  (e) 
of  this  section.  Upon  request  and  for 
good  cause  shown,  the  Assistant 
Secretary  may  grant  an  extension  of 
such  time.  The  Assistant  Secretary  will 
notify  the  submitter  that  failure  to 
provide  timely  a  detailed  written 
justification  wrill  be  deemed  a  waiver  of 
the  submitter's  opportunity  to  appeal  an 
adverse  determination. 

(8)(i)  Requests  for  confidential  - 
treatment  for  any  reasonably  segregable 
material  that  is  not  exempt  from  public 
disclosure  under  the  Freedom  of 
Information  Act,  as  implemented  in 
§  145.5,  shall  be  summarily  rejected 
under  §  145.9(d)(9).  Requests  for 
confidential  treatment  of  public 
information  contained  in  financial 
reports  as  specified  in  §  1.10  shall  not  be 
processed.  A  submitter  has  the  burden 
of  specifying  clearly  and  precisely  the 
material  that  is  the  subject  of  the 
confidential  treatment  request.  A 
submitter  may  be  able  to  meet  this 
burden  in  various  ways,  including: 

(A)  Segregating  material  for  which 
confidential  treatment  is  being  sought; 

(B)  Submitting  two  copies  of  the 
submission:  a  copy  from  which  material 
for  which  confidential  treatment  is 
being  sought  has  been  obliterated, 
deleted,  or  cleeu'ly  marked  and  an 
unmarked  copy;  and 

(C)  Clearly  describing  the  material 
within  a  submission  for  which 
confidential  treatment  is  being  sought. 

(ii)  A  submitter  shall  not  employ  a 
method  of  specifying  the  material  for 
which  confidential  treatment  is  being 
sought  if  that  method  makes  it  unduly 
difficult  for  the  Commission  to  read  the 
full  submission,  including  all  portion 
claimed  to  be  confidential,  in  its 
entirely. 
•        *        •        •        * 

(e)*  *  *  (1)  If  the  Assistant 
Secretary  or  his  or  her  designee 
determines  that  a  FOLA  request  seeks 
material  for  which  confidential 
treatment  has  been  requested  pursuant 
to  §  145.9,  the  Assistant  Secretary  or  his 
or  her  designee  shall  require  the 
submitter  to  file  a  detailed  written 
justification  of  the  confidential  request 
within  ten  business  days  (unless  under 
§  145.9(d)(7)  an  extension  of  time  has 
been  granted)  of  that  determination 
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unless,  pursuant  to  an  earlier  FOIA 
request,  a  prior  determination  to  release 
or  withhold  the  material  has  been  made, 
the  submitter  has  already  provided 
sufficient  information  to  grant  the 
request  for  confidential  treatment;  or  the 
material  is  otherwise  in  the  pubUc 
domain.*  *  * 


Appendix  A  to  Part  145 — (Amended] 

6.  In  Appendix  A  remove  paragraph 
(b)(1)  and  redesignate  paragraphs  (b)(2) 
through  (b)(13)  as  (b)(1)  through  (b)(12). 
respectively;  and  in  paragraph  (g)  of 
Appendix  A  remove  the  phrase  "from 
the  Division  of  Trading  and  Markets, 
Commodity  Futiu«s  Trading 
Commission,  300  South  Riverside  Plaza, 
suite  1600  North,  Chicago,  Illinois 
60606  or." 

7.  Amend  Appendix  B  to  Part  145  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

Appendix  B  to  Part  145 — Schedule  of 
Fees 

(a)  •  •  • 

(3)  The  Commission  uses  a  variety  of 
computer  systems  to  support  its 
operations  and  store  records.  Older 
systems  of  records,  particularly  systems 
involving  large  numbers  of  records,  are 
maintained  on  a  mainframe  computer. 
More  recently,  systems  have  been 
developed  using  small,  inexpensive, 
shared  computer  systems  to  store 
records.  Systems  of  use  in  particular 
programmatic  and  administrative 
operations  may  also  store  records  on  the 
workstation  computers  assigned  to 
particular  staff  members.  For  searches  of 
records  stored  on  the  Commission's 
mainframe  computer,  the  use  of 
computer  processing  time  will  be 
charged  at  $456.47  for  each  hour.  $7.61 
for  each  minute,  and  $0.1268  for  each 
second  of  computer  processing  time 
indicated  by  the  job  accoimting  log 
printed  with  each  secut^.  When 
searches  require  the  expertise  of  a 
computer  speciaUst,  staff  time  for 
programming  and  performing  searches 
will  be  charged  at  $32.00  per  hour.  For 
searches  of  records  stored  on  personal 
computers  used  as  workstations  by 
Commission  staff  and  shared  access 
network  servers,  the  computer 
processing  time  is  included  in  the 
search  time  for  the  staff  member  using 
that  workstation  as  set  forth  in  the  other 
paragraphs  under  paragraph  (a)  of 
Appendix  B. 


PART  147— OPEN  COMMISSION 
MEETINGS 

8.  The  authority  for  part  147 
continues  to  read: 

Authority:  Sec.  3(a),  Pub.  L  94-409,  90 
Stat.  1241  (5  U.S.C.  552b).  sec.  101(a)(ll), 
Pub.  L.  93-463, 88  Stat.  1391  (7  U.S.C.  4a(j) 
(Supp.  V,  1975)),  unless  otherwise  noted. 

S  147.3    [Amended] 

9.  In  §  147.3  make  the  following 
changes: 

a.  Remove  the  introductory  text  of 
paragraph  (b)(4)(i). 

b.  In  paragraphs  (b)(4)(i)(A)(2)  and  (5) 
remove  the  following  phrase:  "Provided, 
The  procedure  set  forth  in  17  CFR 
1.10(g)  is  followed:". 

c.  In  paragraphs  (b)(4)(i)(A)(3)  and  (4) 
remove  the  following  phrase:  ", 
provided,  the  procedure  set  forth  in 

§  1.10(g)  of  this  chapter  is  followed." 

d.  In  paragraph  (b)(4)(i)(A)(6)  remove 
the  following  phrase:  ",  if  the  procedure 
set  forth  in  §  1.10(g)  of  this  chapter  is 
followed." 

e.  In  paragraph  (b)(4)(i)(A)(d)  remove 
the  following  phrase:  "provided  the 
procedure  set  forth  in  §  31.13(m)  of  this 
chapter  is  followed." 

Issued  by  the  Commission. 

Dated:  December  28, 1998. 
Jean  A.  Webb, 

Secretary  of  the  Commission,  Commodity 
Futures  Trading  Commission. 
(FR  Doc.  98-34732  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servics 

19  CFR  Parts  123. 142.  and  178 

[T.D.99-2] 

RiN  151&-AC16 

Land  Border  Carrier  Initiative  Program 

AGENCY:  Customs  Service,  Treasury. 
ACTKM:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  for  the 
Land  Border  Carrier  Initiative  Program 
(LBCIP),  a  program  designed  to  prevent 
smugglers  of  ilUcit  drugs  from  utiUzing 
commercial  land  conveyances  for  their 
contraband.  The  program  provides  for 
agreements  between  carriers  and 
Customs  in  which  the  carrier  agrees  to 
increase  its  security  measures  and 
cooperate  more  closely  with  Customs, 
and  Customs  agrees  to  apply, 
commensurate  with  the  degree  of  carrier 
compliance  with  the  terms  of  the 
agreement,  special  administrative 


provisions  pertaining  to  penalty 
amounts  and  expedited  processing  of 
penalty  actions  if  illegal  drugs  are  foimd 
on  a  conveyance  belonging  to  the 
participating  carrier.  Further,  at  certain, 
high-risk  locations  along  the  land 
border,  an  importer's  continued  use  of 
the  Line  Release  method  of  processing 
entries  of  merchandise  is  conditioned 
on  the  use  of  carriers  that  participate  in 
the  LBQP.  These  regulatory  changes  are 
designed  to  improve  Customs 
enforcement  of  Federal  drug  laws  along 
the  land  border  by  enhancing  its  ability 
to  interdict  ilUcit  drug  shipments 
through  additional  trade  movement 
information  provided  by  common 
carriers  that  voluntarily  choose  to 
participate  in  the  LBCn>. 
EFFECTIVE  DATE:  February  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Kelly,  Office  of  Field  Operations,  Anti- 
Smuggling  Division,  (202)  927-0458. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1984  Customs  began  an  air  and  sea 
Carrier  Initiative  Program  (CIP),  in  part 
because  of  Customs  growing  awareness 
of  an  increase  in  the  smuggling  of 
marijuana  and  cocaine  in  the  South 
Florida  area.  Developed  under  Customs 
remission  and  mitigation  of  penalties 
authority  pursuant  to  section  618  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1618),  the 
CIP  was  grounded  in  the  execution  of 
written  Carrier  Initiative  Agreements 
between  Customs  and  the  common 
carrier,  whereby  the  carrier  agrees  to 
improve  cargo  and  conveyance  security, 
and  Customs  provides  security  and  drug 
awareness  training. 

In  1986,  Congress  enacted  the  Anti- 
Drug  Abuse  Act  of  1986  (Pub.  L.  99-570, 
100  Stat.  3207;  21  U.S.C.  801  note)  (the 
1986  Act)  to,  among  other  things, 
strengthen  Federal  efforts  to  improve 
the  enforcement  of  Federal  drug  laws 
and  enhance  the  interdiction  of  ilUcit 
drug  shipments.  Pursuant  to  the  drug 
interdiction  mandates  contained  in  the 
1986  Act,  in  1995  Customs  decided  to 
expand  the  CIP  to  land  border  carriers 
to  address  the  increasing  drug 
smuggling  threat  along  the  southwest 
border. 

This  new  Land  Border  Carrier 
Initiative  Program  (LBQP)  is  designed 
to  prevent  smugglers  of  iUidt  drugs 
from  utilizing  commercial  land 
conveyances  for  their  contraband.  The 
program  solicits  land  and  rail  carriers  to 
voluntarily  enter  into  agreements  with 
Customs  in  which  the  carrier  agrees  to 
increase  its  security  measures  and 
cooperate  more  closely  v.ilh  Customs  in 
identifying  and  reporting  suspected 
smuggling  conduct  in  exchange  for 
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Analysis  of  Coiunents 

Concerns  With  the  LBCIP,  in  General 

Comment:  A  1  of  the  commenters 
inquired  if  the  .3CIP  would  be  limited 
to  the  southwest  border.  Acknowledging 
that  Customs  slated  its  intention  to  limit 
the  LBCIP  to  the  Mexican  border  in  the 
BACKGROUNlj>  portion  of  the  NPRM, 
these  commenters  pointed  out  that  the 
proposed  regulations  did  not  contain 
such  a  limitatic  n  and  that  Customs 
should  clearly  ndicate  in  the  regulatory 
text  portion  of  he  Final  Rule  document 
that  the  LBCIP  will  apply  only  to  the 
Mexican  horde; '. 

Customs  Res  yonse:  The  whole  reason 
for  expanding  ^e  Carrier  Initiative 


Program  (CIP)  to  include  land  border 
carriers  is  to  address  the  increased  drug- 
smuggling  threat  to  the  United  States. 
While  that  threat  presently  comes 
primarily  from  the  southwest  border, 
should  that  threat  find  other  avenues  for 
entering  the  U.S.,  i.e.,  along  the 
northern  border,  and  if  the  regulations 
expressly  restrict  the  LBCIP's 
application  to  the  southern  border,  then 
Customs  would  not  be  able  to  employ 
the  LBCIP  as  a  law  enforcement  tool  to 
counter  the  threat  from  the  different 
direction.  On  reconsideration  of  the 
scope  and  benefits  of  the  program,  it 
makes  more  sense  to  make  the  program 
available  to  all  interested  carriers  than 
to  restrict  the  program's  availability  to 
one  border  area. 

Accordingly,  although  it  was  Customs 
intention  at  the  time  it  published  the 
NPRM  to  implement  the  LBCIP  only 
along  the  southwest  border — where  the 
drug  threat  to  the  United  States  is 
greatest — because  of  the  interest  raised 
in  the  comments  concerning  the 
application  of  special  administrative 
provisions  (see  below).  Customs  will 
now  make  the  program  available  to 
interested  carriers  at  any  Customs  land 
border  crossing  point.  Thus,  no  change 
will  be  made  to  §  123.71,  which 
describes  the  LBCIP  in  general  terms,  to 
expressly  limit  the  application  of  the 
LBCIP  to  the  southwest  border. 

Comment:  Two  commenters  inquired 
that  if  the  LBCIP  Agreements  are  only 
entered  into  with  carriers  on  the 
southwest  border,  will  the 
accompanying  special  administrative 
provisions  pertaining  to  the  assessment 
and  mitigation  of  penalties  for  carriage 
of  controlled  substances  apply  only  at 
the  Mexican  border,  and  not  the 
Canadian  border? 

Customs  Response:  As  mentioned 
above,  because  of  comments  concerned 
about  the  application  of  special 
administrative  provisions.  Customs  has 
decided  to  expand  the  availability  of  the 
LBCIP  to  interested  carriers  at  any  land 
border  crossing  location.  Accordingly, 
the  issues  of  limited  LBCIP  participation 
and  application  of  special 
administrative  provisions  are  rendered 
moot. 

Comment:  One  commenter  wanted 
Customs  to  define  a  "high-risk"  area  in 
the  regulations,  stating  that  carriers 
need  to  know  whether  they  are 
operating  in  such  areas,  which  can 
effect  carrier  safety  and  security  and 
impact  operational  efficiency.  "This 
commenter  also  inquired  that  should 
Canadian  land  border  ports  ever  be 
designated  as  "high  risk",  will  Customs 
afford  Canadian  carriers  fair  and 
appropriate  notice  so  that  they  can  meet 
the  requirements  of  the  LBCIP. 


Along  this  line  of  inquiry,  another 
commenter  stated  that  compliance  with 
the  LBCIP  is  only  a  requirement  for 
carriers  participating  in  Line  Release 
and  that  the  LBCIP  should  remain  a 
voluntary  program  for  carriers  not 
participating  in  Line  Release. 

Customs  Response:  These  comments 
reveal  a  certain  confusion  concerning 
how  the  LBCIP  is  designed  to  operate  as 
a  voluntary,  stand-alone  program  and 
how  it  interrelates  with  the  Line 
Release-method  of  processing  certain 
merchandise.  As  provided  in  proposed 
§  123.71,  the  LBCIP  is  a  voluntary 
program — for  carriers — designed  to 
assist  Customs  in  preventing  the 
smuggling  of  controlled  substances  into 
the  United  States.  The  LBCIP  is 
independent  of  Line  Release  processing, 
which  is  an  automated  method  to 
expedite  the  release  of  certain 
shipments — for  importers.  However,  at 
certain  land  border  crossing  locations, 
designated  "high  risk"  by  Customs,  an 
importer's  continued  use  of  Line 
Release  processing  will  be  contingent  on 
the  importer's  use  of  carriers  that 
participate  in  the  LBCIP.  Accordingly,  if 
there  are  no  carriers  at  a  designated 
high-risk  area  that  participate  in  the 
LBCIP,  then  the  importer  cannot  use  the 
Line  Release  program. 

"High-risk"  locations — where 
continued  use  of  Line  Release  will  be 
conditioned  on  the  importer's  use  of 
carriers  that  participate  in  the  LBCIP — 
currently  designated  by  Customs  are: 

1.  Calexico,  CA; 

2.  Otay  Mesa,  CA; 

3.  Tecate,  CA; 

4.  Douglas,  AZ; 

5.  Nogales,  AZ; 

6.  Brownsville,  TX; 

7.  Del  Rio,  TX 

8.  Eagle  Pass,  TX; 

9.  El  Paso,  TX; 

10.  Hidalgo,  TX,  the  cargo-processing 

center  at  Pharr; 

11.  Laredo,  TX;  and 

12.  Progreso.TX. 

These  ports  of  entry  are  designated  as 
"high  risk"  based  on  seizure  statistics. 
Additional  areas  designated  by  Customs 
as  high  risk  will  be  identified  in  General 
Notices  that  will  be  published  in  the 
Federal  Register.  These  notices  will 
normally  be  published  with  a  30-day 
delayed  effective  date  to  give  affected 
importers  time  to  restructure  their 
business  interests. 

Concerns  With  the  Written  Agreement: 
§123.72 

Comment:  One  commenter  stated  that 
a  standard  agreement  should  be  used 
throughout  the  entire  southwest  border, 
and  another  commenter  stated  that  port 
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directors  should  not  have  the  ability  to 
change  the  language  in  an  agreement. 

Customs  Response:  Since  the  drug 
threat  is  the  focus  of  the  program  and 
not  regional/local  conditions,  one 
standard  agreement  will  be  used  in  the 
LBCIP.  and  port  directors  will  not  have 
the  ability  to  modify  the  language 
employed  in  agreements. 

Comment:  One  commenter  stated  that 
Customs  should  clarify  whether  they 
want  carriers  or  individual  train  crews, 
to  enter  into  agreements  with  Customs. 
This  commenter  suggested  that  Customs 
should  revise  §  123.71  to  make  this 
clear. 

Customs  Response:  As  provided  at 
proposed  §  123.72,  which  pertains  to  the 
written  a^eement  requirement,  it  is  the 
commercial  carriers  (not  the  drivers  of 
the  conveyance)  that  are  to  enter  into 
the  written  agreement  with  Customs. 
The  statement  in  proposed  §  123.71  that 
the  LBCIP  is  a  program  designed  to 
enlist  the  voluntary  cooperation  of  the 
designated  drivers  of  commercial 
entities  as  well  as  the  commercial 
entities  was  merely  to  reflect  that  a 
participating  carrier's  commitment  to 
the  LBCIP  includes  the  carrier  being 
responsible,  after  designating  drivws  (or 
crews)  for  program  participation,  for 
adequately  training  the  drivers  (or 
crews)  on  how  to  identify  and  report 
suspected  smuggling  attempts. 
Accordingly,  the  carriers  are,  in  effect, 
responsible  for  enlisting  the  cooperation 
of  the  drivers  (or  crews)  they  designate 
to  be  in  the  program.  However,  because 
language  regarding  drivers  in  §§  123.71, 
123,72,  and  123.74  confused  readers 
concerning  whether  Customs  intends  to 
enter  into  individual  agreements  with 
the  drivers  (or  crew),  these  provisions 
will  be  revised  to  remove  references  to 
designated  drivers. 

However,  because  the  cooperation  of 
drivers  is  such  an  integral  part  of  the 
program  and  with  the  revisions 
discussed  above  to  §§  123.71, 123.72, 
and  123.74,  a  new  §  123.76  will  be 
added  that  more  fully  explains  how 
drivers  fit  into  the  program. 

Comment:  One  commenter  wants 
Customs  to  modify  the  written 
agreement  provision  (§  123.72)  to 
acknowledge  that  the  training  of 
railroad  crews  might  impact  existing 
labor  agreements. 

Customs  Response:  Since  the  LBCIP  is 
a  voluntary  program.  Customs  finds  the 
issue  of  labor  agreements  between 
carriers  and  its  employees  outside  the 
scope  of  these  regulations.  Accordingly, 
no  change  will  be  made  to  §  123.72. 

Comment:  Concerned  with  the  written 
agreement  provision  that  requires 
carrier-participants  to  establish  security 
procedures  aimed  at  restricting  access  to 


transporting  conveyances  and 
preventing  the  unauthorized  lading  of 
illegal  drugs  while  the  conveyance  is  en 
route  to  the  U.S..  one  commenter 
suggested  that  §  123.72(b)  be  revised  to 
acknowledge  the  national  limits 
incumbent  on  establishing  such  security 
measures. 

Customs  Response:  Customs  is  well 
aware  of  the  national  limits/physical 
restraints  faced  by  carrier-applicants  in 
establishing  the  security  measures 
provided  for  at  §  123.72(b)  and  does  not 
expect  the  carriers  to  do  what  is  beyond 
their  control.  With  the  LBCIP  being  a 
cooperative  venture  between 
participant-carriers  and  Customs, 
Customs  will  of  course  work  with 
particular  carriers  to  establish  those 
security  procedures  that  are  necessary 
and  v«thin  the  ability  of  the  LBCIP 
participant  to  implement.  Since  the 
scope  of  the  security  biirden  on  the 
carrier-participant  is  substantially  less 
than  that  envisioned  by  the  commenter. 
Customs  sees  no  reason  to  revise  the 
security  requirements  of  §  123.72(b). 

Comment:  Two  commenters  wanted 
Customs  to  clarify  what  background 
checks  need  to  be  performed  and  on 
which  employees.  These  commenters 
questioned  which  criminal  records  have 
to  be  checked — pres\imably  this  relates 
to  records  maintained  by  the  resident 
country  of  the  participant-carrier — and 
whether  the  "all  personnel  designated 
to  participate  in  the  LBCIP"  language 
encompasses  all  employees  who  will 
handle  a  shipment  from  the  time  it 
crosses  one  border,  traverses  the  U.S., 
and  arrives  at  another  border,  and  all 
employees  in  between.  These 
commenters  argued  that  the  scope  of 
such  a  provision  would  affect 
thousands,  if  not  tens  of  thousands,  of 
employees,  and  that  the  provision 
should  be  limited  to  new  hires.  Based 
on  the  magnitude  of  these  concerns,  two 
commenters  stated  that  Customs 
paperwork  assessment/recordkeeping 
burden  is  understated. 

Customs  Response:  Section  123.72(c) 
provides,  in  part,  that,  to  the  extent 
permitted  by  law,  participant-carriers 
are  to  conduct  employment  and 
criminal  history  record  checks  on  all 
(not  just  newly  hired)  employees  who 
will  be  designated  to  participate  in  the 
LBCIP.  Customs  contemplates  within 
this  context  that  a  carrier-employer  need 
not  check  the  criminal  histories  of  all 
employees  as  all  employees  will  not  be 
designated  to  be  involved  with  the 
LBCIP.  Involvement  with  the  LBCIP 
would  mean  involvement  with 
physically  processing/transporting  the 
merchandise  that  is  to  be  exported  to 
the  United  States,  Further,  Customs 
contemplates  that  the  criminal  records 


of  all  potential  employees  who  may  be 
involved  with  physically  processing/ 
transporting  merchandise  for  export  to 
the  United  States  may  not  be  accessible 
to  the  carrier-exporter  despite  the 
carrier-employer's  best  efforts.  Thus, 
concerning  the  question  of  which 
criminal  records  have  to  be  checked,  a 
carrier-employer  would  be  required  to 
report  to  Customs  any  criminal  activity 
concerning  employees  that  are  directly 
involved  with  the  physical  processing/ 
transporting  of  merchandise  exported  to 
the  United  States,  which  the  employer 
learns  either  through  a  search  of 
accessible  criminal  records  maintained 
by  the  country  in  which  the  employee 
is  hired  or  through  communication  by 
the  employee  to  the  employer.  Given  the 
above,  no  change  to  §  123.72(c)  wrill  be 
made. 

Regarding  Customs  assessment  of  the 
paperwork  burden  in  applying  for  the 
LBCIP.  since  the  scope  of  the 
backgroimd  checks  is  more  limited  and 
reasonable  than  understood  by  the 
commenters.  Customs  does  not  believe 
that  the  time  an  average  carrier  will 
spend  completing  the  application  for 
LSCIP  participation,  providing 
background  information  on  drivers 
designated  for  inclusion  in  the  program, 
completing  an  affidavit  of  business 
character,  and  listing  the  conveyances 
that  will  be  used  will  exceed  one  hour. 
However,  because  some  carrier- 
applicants  will  experience  a  significant 
turnover  in  drivers,  conveyances,  and 
ownership,  those  applicants  may  have  a 
greater  paperwork  burden — as  much  as 
2  hours  a  week — in  complying  with  the 
continuing  reporting  obligations  of  the 

f)rogram.  Other  carrier-applicants  are  so 
arge  and  have  so  many  drivers,  they 
may  fall  outside  the  average. 
Accordingly.  Customs  will  revise  its 
paperwork  estimates  to  fully  account  for 
this  secondary  reporting  burden.  The 
collection  of  information  data 
previously  submitted  to  the  Office  of 
Management  and  Budget  has  been 
revised  to  reflect  an  increase  of  3  more 
hours  per  respondent.  This  increase  is 
based  on  increased  applicants  and 
business  turnover  estimates,  which 
impact  both  the  initial  paperwork 
requirement  and  the  secondary 
reporting  obligation. 

Comment:  One  commenter  wanted 
Customs  to  clarify  the  terms  "properly 
registered  conveyances,"  i.e.,  does  it 
pertain  to  railcars  or  locomotives,  and 
two  commenters  suggested  that 
locomotive  engineers  be  separately 
enumerated,  rather  than  be  collectively 
included  with  drivers. 

Customs  Response:  For  purposes  of 
the  written  agreement,  the  term 
"conveyance"  would  include 
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locomotives — being  the  powered  unit — 
rather  than  the  railcars,  which  are  non- 
powered,  and  I  he  term  "drivers"  would 
include  locomi  )tive  engineers — being 
the  drivers  of  tne  powered  conveyance. 
Concerning  thd  "proper  registration"  of 
such  conveyances,  what  is  envisioned 
here  is  that  the  conveyance  is  registered 
with  the  appro  priate  government  agency 
responsible  foi  registering  such 
conveyances  in  the  country  where  the 
conveyance  oc  erates. 

Customs  bel:  eves  that  no  change  to 
§  123.72(d)  is  r  ecessary. 

Comment:  0  le  commenter  wanted 
Customs  to  del  ne  the  term  "dishonest 
conduct"  in  th  5  regulations. 

Customs  Res  ponse:  Although  not  a 
term  of  art,  the  term  "dishonest 
conduct"  has  been  defined  as  an 
absence  of  inte  jrity;  a  disposition  to 
betray,  cheat,  c  eceive,  lie,  or  defraud; 
and  being  untristworthy.  The  meaning 
of  the  term  exti  snds  beyond  acts  which 
would  be  crim  nal.  and  is  not  restricted 
to  such  conduct  as  would  be  criminal. 
However,  the  turm  does  not  necessarily 
include  "wron  >ful  acts".  For  example,  a 
speeding  viola  ion  in  an  automobile 
would  be  a  wningful  act  in  law,  but  it 
does  not  constitute  "dishonest 
conduct".  The  term  "dishonest 
conduct"  is  deiigned,  but  not  limited,  to 
include  any  co  iduct  or  activity  that 
bears  on  an  inc  ividual's  veracity,  such 
as  allegations/complaints  of  lying, 
misleading,  or  perjury.  Examples  of 
such  conduct  \  fould  include  writing 
bad  checks,  misrepresenting 
employment  history,  and  deceiving 
government  agencies  as  to  the  nature  of 
information.  Customs  does  not  believe 
that  it  is  appropriate  to  define  the  term 
in  the  regulations. 

Comment:  Three  commenters 
requested  that  §  123.72  be  revised  to 
delete  references  to  principals,  drivers, 
and  conveyanoss,  because  such 
information  is  irrelevant.  Further,  these 
commenters  sti  ited  that  the  five-day 
notification  peiiod  for  advising  Customs 
concerning  maierial  changes  in  business 
organization,  dk^ivers,  or  conveyances 
serves  no  useful  purpose  and  that  this 
time-frame  is  t^o  short  anyway. 

Customs  Response:  Customs  believes 
that  by  receiving  the  names  of  the 
drivers  and  principal  officers  of  the 
companies  whp  apply  to  join  the  LBCIP, 
Customs  is  better  able  to  make  a 
determination  ^bout  the  threat  posed  by 
the  drivers  and  companies  and  to  make 
an  informed  dacision  about  the 
suitability  of  tl|e  carriers  and  specific 
drivers  for  the  program.  Customs  also 
believes  that  the  five-day  notification 
period  is  suffiaent  time  for  a  carrier  to 
advise  Customs  in  wTiting  by  mail  of 
material  changes  affecting  a  carrier's 


business  organization,  designated 
drivers  or  registered  conveyances. 
Accordingly,  no  change  to  §  123.72  will 
be  made. 

Comment:  One  commenter  wanted  to 
delete  language  regarding  the 
requirement  to  provide  information 
about  past  business  relations,  and  the 
necessity  of  providing  information 
about  "dishonest  conduct".  Another 
commenter  wanted  clearer  language 
regarding  the  "affidavit  of  business 
character"  requirement. 

Customs  Response:  Because  of  the 
high-risk  environment  in  which 
transportation  companies  sometime 
operate.  Customs  believes  that  it  is 
imperative  that  principals  of 
participating  carriers  submit  an 
"affidavit  of  business  character"  and 
that  information  concerning  "dishonest 
conduct"  on  the  part  of  all  designated 
participants  be  provided  to  Customs. 
This  information  will  assist  Customs  in 
making  informed  decisions  about  a 
carrier's  suitability  for  the  program. 

Concerns  With  the  Revocation 
Procedure;  §  123.75 

Comment:  One  commenter  argued 
that  carriers  should  be  provided  with 
advance  notice  of  revocation  and  given 
the  opportunity  to  cure  defaults  prior  to 
revocations.  This  commenter  also 
questioned  the  scope  of  revocations, 
wanting  to  know  if  all  Customs  land 
border  ports  will  be  notified  in  the  case 
of  a  revocation. 

Customs  Response:  Because  the 
LBCIP  is  a  cooperative  venture  between 
Customs  and  participant-carriers,  the 
on-going  dialogue  between  Customs  and 
the  carrier  will  enable  a  carrier  to  be 
aware  of  Customs  concerns  regarding 
the  carrier's  operations  and  allow  a 
carrier  to  explain  or  take  remedial 
action  to  resolve  a  deficiency  in  the 
carrier's  operations.  However,  in  cases 
where  immediate  revocation  is 
necessary,  proposed  §  123.75(c)  details 
the  appeal  process  to  be  followed  by  the 
subject  carrier  once  a  decision  to 
immediately  revoke  the  carrier's 
participation  in  the  LBCIP  has  been 
made  by  a  port  director.  Under  this 
process,  the  subject  participant-carrier 
may  file  a  written  appeal  directly  with 
the  Assistant  Commissioner  of  Field 
Operations  within  10  days  and  receive 
a  determination  within  30  days  of  the 
appeal's  receipt  by  the  Assistant 
Commissioner.  Customs  believes  that 
these  time  frames  provide  carriers  with 
ample  time  to  cure  operational  defects 
noted  by  Customs,  and  that  the  process 
will  ensure  uniformity  regarding 
revocations. 

Concerning  the  scope  of  revocations, 
decisions  to  immediately  revoke  a 


carrier-participant  or  individual  driver 
would  be  effective  at  the  national  level; 
all  land  border  ports  would  be  notified. 

Comment:  One  commenter  felt  that 
some  misdemeanors,  such  as  drunk 
driving,  should  not  result  in  revocation. 

Customs  Response:  Offenses  such  as 
drunk  driving  will  not  automatically 
result  in  revocation.  The  circiunstances 
of  such  conduct,  i.e.,  did  it  occur  as  an 
incident  to  employment,  will  be  fully 
considered  by  Customs  before  any 
action  to  institute  revocation  procedures 
is  initiated. 

Comment:  One  commenter  wanted 
Customs  to  define  "misuse"  regarding 
authorized  conveyances. 

Customs  Response:  The  term 
"misuse"  of  authorized  conveyances 
means  the  unauthorized  use  of  a 
carrier's  conveyance  by  a  designated 
driver,  e.g.,  making  unscheduled  stops/ 
trips,  and  such  other  use  as  goes  beyond 
the  scope  of  the  agreement  entered  into 
between  the  carrier  and  Customs. 

Concerns  Over  Tying  Line  Release  to 
LBCIP;  §§  123.71,  142.41,  and  142.41 

Comment:  Two  commenters  did  not 
see  the  value  of  linking  the  LBCIP  to 
Line  Release  at  "high-risk"  areas. 

Customs  Response:  Linking  the  LBCIP 
with  Line  Release  at  designated  "high- 
risk"  areas  will  aid  Customs  invaluably 
in  its  endeavor  to  thwart  the  smuggling 
of  illicit  drugs  into  the  United  States. 
The  LBCIP  is  based  on  a  mutual 
exchange  of  business  information 
between  a  participant  carrier  and 
Customs:  Customs  receives  participant- 
specific  information  regarding  the 
participant's  facilities,  conveyances, 
drivers,  and  business  structure;  the 
carrier  receives  special  training  in  the 
areas  of  cargo  and  personnel  security 
standards,  document  review,  drug 
awareness,  and  container/conveyance 
searches.  Line  Release,  on  the  other 
hand,  requires  an  importer  to  provide 
Customs  with  information  regarding  the 
merchandise  being  imported,  the 
importer,  and  the  shipper  or 
manufacturer.  Linking  the  LBCIP  with 
Line  Release  merges  the  merchandise, 
importer,  carrier,  driver,  and 
conveyance  data  together,  thereby 
enhancing  Customs  ability  to  assess  the 
threat  of  each  Line  Release-type 
commercial  shipment  more  effectively. 
Accordingly,  since  Customs  scrutiny  of 
Line  Release  transactions  would  be 
enhanced  if  it  possesses  the  information 
that  LBCIP  participants  provide,  it 
makes  perfect  sense  at  those  LBCIP 
locations  designated  as  "high  risk"  to 
condition  an  importer's  continued  use 
of  Line  Release  on  the  use  of  carriers/ 
drivers  that  participate  in  the  LBCIP. 
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Conclusion 

After  careful  consideration  of  all  the 
comments  received  and  further  review 
of  the  matter,  Customs  has  decided  to 
adopt  as  a  final  rule  with  the 
modifications  and  changes  discussed 
above  and  set  forth  below,  the 
amendments  to  implement  the  LBCIP 
and  tying  Line  Release  privileges  to 
LBCIP  carriers/drivers  at  certain,  high- 
risk  locations.  The  document  also 
identifies  the  high-risk  locations  where 
merchandise  must  be  transported  by 
carriers  who  are  participants  in  the 
LBQP  in  order  for  the  merchandise  to 
be  processed  through  Line  Release. 

To  reflect  the  paperwork  requirements 
contained  at  §  123.73,  part  178  of  the 
Customs  Regulations  is  also  amended. 

Regulatory  FlexiMHy  Act  and 
Executive  Order  12866 

Ptirsuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
nujnber  of  small  entities,  because  the 
amendments  concern  a  voluntary 
program  that  will  confer  a  benefit  on  the 
trade  commimity.  Accordingly,  the 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  revised,  reviewed,  and  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1515-0217.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  of  information  displays  a 
vaUd  control  number  assigned  by  OMB. 

The  collection  of  information  m  this 
final  rule  is  at  §  123.73.  This 
information  is  required  to  improve 
Customs  ability  to  interdict  illicit  drug 
shipments  along  the  land  border  in 
cooperation  with  common  carriers  and 
their  designated  drivers  who  voluntarily 
participate  in  the  LBCIP.  This 
information  will  be  used  to  process 
applications  for  voluntary  participation 
in  the  Land  Border  Carrier  Initiative 
Program.  The  likely  respondents  are 
commercial  carrier  organizations  that 
engage  in  foreign  commerce  and  trade 
along  the  land  border  of  the  United 
States. 


The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  four 
hours  per  respondent  or  recordkeeper. 
Conunents  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  U.S.  Customs  Service, 
Information  Services  Group,  Office  of 
Finance,  1300  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20229;  and  to  CMB, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503. 

Drafting  Informatioa 

The  principal  author  of  this  doamient 
was  Gregory  R  Vilders,  Attorney, 
Regulations  Branch.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  123 

Administrative  practice  and 
procedure,  Aliens,  Canada,  Common 
carriers.  Customs  duties  and  inspection, 
Forms,  Imports,  International 
boundaries,  Mexico,  Motor  carriers. 
Railroads,  Reporting  and  recordkeeping 
requirements.  Vehicles. 

19  CFR  Part  142 

Bonds,  Common  carriers.  Customs 
duties  and  inspection.  Entry  of 
merchandise,  Forms,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  178 

Administrative  practice  and 
procedure.  Collections  of  information, 
Exports,  Imports,  Paperwork 
requirements.  Reporting  and 
recordkeeping  requirements. 

Amendments  To  the  Regulations 

For  the  reasons  stated  above,  parts 
123, 142,  and  178  of  the  Customs 
Regulations  (19  CFR  parts  123,  142,  and 
178)  are  amended  as  set  forth  below: 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  continues  to  read  as  follows, 
the  specific  authority  citation  for 
§  123.71  is  removed,  and  specific 
authority  citations  for  §§  123.71  through 
123.76  and  for  §  123.81  are  added,  to 
read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1431. 1433, 1624. 

•         •         •         *         • 

Sections  123.71-123.76  also  issued  under 
19  U.S.C.  1618;  Section  123.81  also  issued 
under  19  U.S.C.  1595. 


2.  Subpart  H  is  redesignated  as 
subpart  I  and  §§  123.71  and  123.72  are 
redesignated  as  §§  123.81  and  123.82 
therein,  respectively,  and  a  new  subpart 
H,  consisting  of  §§  123.71  through 
123.76,  is  added  to  read  as  follows: 

Subpart  H— Land  Border  Carrter  Inltlatlva 
Program 

123.71  Description  of  program. 

123.72  Written  agreement  requirement. 

123.73  Application  to  participate. 

123.74  Notice  of  selection;  appeal  of 
determination. 

123.75  Notice  of  revocation;  appeal  of 
decision. 

123.76  Authorization  by  Customs  for 
participants  to  use  certain  drivers. 

Subpart  H — Lar>d  Border  Carrier 
Initiativa  Program 

f  1 23.71    Description  of  program. 

The  Land  Border  Carrier  Initiative 
Program  (LBCIP)  is  a  program  designed 
to  enUst  the  volimtary  cooperation  of 
commercial  conveyance  entities  in 
Customs  effort  to  prevent  the  smuggling 
of  controlled  substances  into  the  United 
States.  Participation  in  the  LBCIP 
requires  the  land  or  rail  commercial 
carrier  to  enter  into  a  written  agreement 
with  Customs  that  describes  the 
responsibilities  of  participants  in  the 
LBCIP.  The  agreement  generally 
provides  that  the  carrier  agrees  to 
enhance  the  security  of  its  facilities  and 
the  conveyances  employed  to  transport 
merchandise.  The  carrier  also  agrees  to 
cooperate  closely  with  Customs  in 
identifying  and  reporting  suspected 
smuggling  attempts.  In  exchange  for  this 
cooperation.  Customs  agrees  to  provide 
training  to  carrier  personnel  in  the  areas 
of  Ccirgo  and  personnel  security, 
docimient  review  techniques,  drug 
awareness,  and  conveyance  searches. 
Customs  also  agrees  that  should  a 
controlled  substance  be  found  aboard  a 
conveyance  owned  or  operated  by  a 
participating  carrier,  special 
administrative  procedures  relating  to 
the  assessment  and  mitigation  of  drug- 
related  penalties  will  be  followed;  the 
degree  of  compliance  with  the  terms  of 
the  agreement  will  be  considered  as  an 
additional  positive  mitigating  factor  in 
any  seizure  or  penalties  decision  or 
recommendation.  Lastly,  at  certain  high- 
risk  locations,  for  the  use  of  Line 
Release,  imported  merchandise,  which 
otherwise  qualifies  for  Line  Release 
entry  [see,  subpart  D  of  part  142  of  this 
chapter),  must  be  transported  over  the 
border  by  carriers  that  participate  in  the 
LBCIP.  The  locations  where  the  use  of 
Line  Release  will  be  conditioned  on 
participation  in  the  LBCL  will  be 
published  in  the  Federal  Register. 
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§  1 23.72    Written!  agreement  requirernenL 

Commercial  c»rriers  desiring  to 
participate  in  the  LBCIP  shall  enter  into 
a  written  agreerient  with  Customs 
regarding  the  mtitual  obligations  of  the 
carrier-participant  and  Customs.  The 
terms  and  conditions  in  the  written 
agreement  shall  generally  provide  that 
the  carrier-applicant  agrees: 

(a)  To  participate  in  Customs  training 
regarding  cargo  ind  personnel  security, 
document  review  techniques,  drug 
awareness,  and  conveyance  searches; 

(b)  To  establis  h  security  systems  at 
the  place  of  busi  ness  for  the  safe  storage 
and  handling  of  cargo  intended  to  be 
imported  into  th  e  United  States;  and 
security  procedures  aimed  at  restricting 
access  to  transpi  >rting  conveyances  and 
preventing  the  u  nauthorized  lading  of 
illegal  drugs  wh  le  the  conveyance  is  en 
route  to  the  Uni  ed  States; 

(c)  To  conduc  ,  to  the  extent  allowed 
by  law,  employi  lent  and  criminal 
history  record  cl  lecks  on  all  personnel 
designated  to  participate  in  the  LBCIP 
and  to  exercise  responsible  supervision 
and  control  ovei  those  personnel; 

(d)  To  ensure  that  only  authorized 
drivers  and  proj  »erly  registered 
conveyances  are  utilized  in  the 
transportation  o "  merchandise  into  the 
United  States,  and  to  maintain  current 
lists  of  such  drivers  and  conveyances  for 
Customs  inspection  upon  request; 

(e)  To  immediately  report  to  the 
appropriate  porl  director  any  criminal 
or  dishonest  cor  duct  on  the  part  of 
drivers  designat  jd  to  participate  in  the 
LBCIP,  or  attemi  )ts  by  others  to  impede, 
influence,  or  co(  irce  the  carrier  or 
drivers  into  viol  sting  any  United  States 
law,  including  Customs  regulations, 
especially  those  concerned  with 
trafHcking  in  illegal  drugs;  and 

(f)  To  notify  the  appropriate  port 
director  in  writiig  by  mail  within  5 
days  of  any  chaige  in  legal  name, 
business  addresf ,  business  principals, 
ownership,  drivters,  or  conveyances  that 
affects  the  basis  for  continued 
participation  in  the  LBCIP. 

§  1 23.73    Applic^ion  to  participate. 

To  request  paiticipation  in  the  LBCIP, 
the  carrier-applicant  must  submit  an 
application  containing  the  information 
requested  in  thin  section.  The 
application  must  be  accompanied  by 
two  copies  of  a  1.BCIP  written  agreement 
(see  §  123.72  of  his  part;  upon  request, 
the  local  port  di  rector  will  provide 
copies  of  an  una  igned  written 
agreement)  cont  lining  original 
signatures  of  corporate  officers  or 
owners  of  the  cc  mmon  carrier.  The 
application  shall  be  prepared  by  the 
common  carrier  be  signed  by  corporate 
officers  or  owners,  and  submitted  to  the 


port  director.  If  a  submitted  application 
does  not  provide  all  of  the  information 
specified  in  this  section,  the  processing 
of  the  application  will  either  be  delayed 
or  the  application  will  be  rejected.  The 
application  shall  include  the  following 
information: 

(a)  General  business  identification 
and  site  condition  information.  The 
name  and  address  of  the  commercial 
conveyance  entity,  the  names  of  all 
principals  or  corporate  officers,  the 
name  and  telephone  number  of  an 
individual  to  be  contacted  for  further 
information,  and  a  complete  and 
detailed  description  of  the  premises 
where  business  operations  are 
conducted,  to  include  all  working/ 
storage  areas  and  security  features 
employed; 

(b)  Designated  driver  information.  A 
listing  of  the  drivers  designated  by  the 
carrier  who  will  be  transporting 
merchandise  into  the  U.S.  The  listing 
shall  set  forth  the  name(s),  address(es), 
date  of  birth,  nationality,  driver's 
license  number,  and  any  other  personal 
identifying  information  regarding  the 
drivers  listed,  e.g.,  social  secimty 
number  (if  available),  to  enable  Customs 
to  conduct  background  checks  and  to 
aid  Customs  officers  at  the  border 
crossing  point  in  identifying  individual 
LBCIP-authorized  drivers; 

(c)  Conveyance  identification 
information.  A  listing  of  the 
conveyances,  e.g..  trucks  and 
locomotives,  that  the  carrier  will  utilize 
to  transport  merchandise  into  the  U.S. 
The  listing  shall  set  forth  the  type  and 
make  of  conveyances,  country  of 
registration  and  license  number(s), 
conveyance-specific  identifying 
markings,  e.g.,  vehicle  identification 
numbers  (VINs),  and  any  other  general 
conveyance  identifying  information, 
e.g.,  weight,  color,  recognizable 
modifications,  etc.,  to  aid  Customs 
officers  at  the  border  crossing  point  in 
identifying  particular  LBCIP-registered 
conveyances;  and 

(d)  Affidavit  of  business  character.  A 
statement  signed  by  the  carrier- 
appliccmt  which  attests  to  each 
principal's  or  corporate  officer's  past 
and  present  business  relations,  e.g..  a 
list  of  past  companies  worked  for  and 
positions  held,  which  fully  explains  the 
presence  of  any  past  or  present  crime 
involving  theft  or  smuggling  or 
investigations  into  such  crimes,  or  other 
dishonest  conduct  on  the  part  of  a 
principal. 

§  123.74    Notice  of  selection;  appeal  of 
determination. 

The  information  provided  pursuant  to 
paragraphs  (b)  through  (d)  of  §  123.73 
shall  constitute  the  criteria  used  to 


evaluate  the  competency  of  the  carrier- 
applicant  to  participate  in  the  LBCIP. 
Following  Customs  evaluation  of  the 
information  provided.  Customs  shall 
notify  the  carrier-applicant  in  writing  of 
Customs  determination  as  to  whether 
the  carrier-applicant  is  qualified  to 
participate  in  the  LBCIP.  In  cases  of 
selection.  Customs  will  sign  and  return 
one  of  the  copies  of  the  written 
agreement.  In  cases  of  nonselection.  the 
written  notice  shall  clearly  state  the 
reason(s)  for  denial  and  recite  the 
applicant's  appeal  rights  under 
paragraph  (b)  of  this  section. 

(a)  Grounds  for  nonselection.  The  port 
director  may  deny  a  carrier's  application 
to  participate  in  the  LBCIP  for  any  of  the 
following  reasons: 

(1)  Evidence  of  any  criminal  or 
dishonest  conduct  involving  the  carrier, 
a  corporate  officer,  designated  drivers, 
or  other  person  the  port  director 
determines  is  exercising  substantial 
ownership  or  control  over  the  carrier 
operation  or  corporate  officer; 

(2)  Evidence  ofimproper  use  of 
designated  conveyances; 

(3)  Evidence  that  the  written 
agreement  was  entered  into  by  fraud  or 
misstatement  of  a  material  fact;  or 

(4)  A  determination  is  made  that  the 
grant  of  LBCIP  privileges  would 
endanger  the  revenue  or  security  of  the 
Customs  area. 

(b)  Appeal  of  determination.  Carrier- 
applicants  not  selected  to  participate  in 
the  LBCIP  and  who  wish  to  appeal  the 
decision  shall  either: 

(1)  Appeal  the  adverse  determination 
in  accordance  with  the  appeal 
procedure  set  forth  in  §  123.75(c)  of  this 
part;  or 

(2)  Cure  any  deficiency  in  the  first 
application  by  submitting  a  new 
application  to  the  port  director  who 
denied  the  previous  application  after 
waiting  60  days  from  the  date  of 
issuance  of  the  first  determination. 

§  1 23.75    Notice  of  revocation;  appeal  of 
decision. 

(a)  Revocation.  The  port  director  may 
immediately  revoke  a  carrier's 
participation  in  the  LBCIP  and  cancel 
the  written  agreement  for  any  of  the 
following  applicable  reasons: 

(1)  The  selection  and  written 
agreement  were  obtained  through  fraud 
or  the  misstatement  of  a  material  fact  by 
the  carrier; 

(2)  The  carrier,  a  corporate  officer,  or 
other  person  the  port  director 
determines  is  exercising  substantial 
ownership  or  control  over  the  carrier 
operation  or  corporate  officer,  is 
indicted  for,  convicted  of,  or  has 
committed  acts  which  would  constitute 
any  felony  or  misdemeanor  under 
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United  States  Federal  or  State  law.  In 
the  absence  of  an  indictment, 
conviction,  or  other  legal  process,  the 
port  director  must  have  probable  cause 
to  believe  the  proscribed  acts  occurred; 

(3)  The  carrier-participant  allows  an 
unauthorized  person  or  entity  to  use  its 
LBCIP  certificate  or  other  approved  form 
of  identification; 

(4)  The  carrier-participant  misuses 
authorized  conveyances; 

(5)  The  carrier-participant  refuses  or 
otherwise  fails  to  follow  any  proper 
order  of  a  Customs  officer  or  any 
Customs  order,  rule,  or  regulation; 

(6)  The  carrier-participant  fails  to 
operate  in  accordance  with  the  terms  of 
the  written  agreement;  or 

(7)  Continuation  of  LBCIP  privileges 
would  endanger  the  revenue  or  security 
of  the  Customs  area  in  the  judgment  of 
the  port  director. 

(b)  Notice.  When  a  decision  revoking 
participation  has  been  made,  the  port 
director  shall  notify  the  carrier- 
participant  of  the  decision  in  writing. 
The  notice  of  revocation  shall  clearly 
state  the  reason(s)  for  revocation  and 
recite  the  applicant's  appeal  rights 
under  paragraph  (c)  of  this  section. 

(c)  Appeal  of  decision.  Carrier- 
participants  that  receive  a  notice  of 
revocation  and  who  wish  to  appeal  the 
decision  shall  file  a  written  appeal  with 
the  Assistant  Commissioner,  Office  of 
Field  Operations,  U.S.  Customs  Service, 
Washington,  D.C.  20229,  within  10 
calendar  days  of  receipt  of  the  notice. 
The  appeal  shall  be  filed  in  duplicate 
and  shall  set  forth  the  carrier's 
responses  to  the  grounds  specified  by 
the  port  director  in  the  notice.  Within 
30  working  days  of  receipt  of  the  appeal, 
the  Assistant  Commissioner,  or  his 
designee,  shall  make  a  determination 
regarding  the  appeal  and  notify  the 
appUcant  in  writing. 

§  1 23.76    Authorization  by  Customs  for 
participants  to  use  certain  drivers. 

(a)  Responsibilities  of  LBCIP 
participants.  An  LBCIP  participant  is 
required,  pursuant  to  §  123.73  of  this 
part,  to  list  the  drivers  designated  to 
transport  merchandise  into  the  United 
States  for  the  carrier  to  enable  Customs 
to  conduct  background  checks.  An 
LBCIP  participant  is  also  required, 
pursuant  to  §  123.72  of  this  part,  to 
conduct,  to  the  extent  allowed  by  law, 
employment  and  criminal  history 
checks  on  all  persormel  designated  to 
participate  in  the  LBCIP;  these 
personnel  include  drivers. 

(b)  Authorization  of  drivers  by 
Customs.  Customs  may  not  approve  a 
carrier  for  participation  in  the  LBCIP  if 
it  determines  that  there  is  evidence  that 
a  driver  designated  by  a  carrier  has  been 


involved  in  criminal  or  dishonest 
conduct  or  it  may  request  that  the 
carrier  not  use  that  driver  before 
approving  the  carrier  for  participation. 
Once  a  carrier  has  been  accepted  in  the 
LBCIP,  Customs  may  determine  to 
cancel  a  particular  driver's 
authorization  to  transport  merchandise 
for  a  LBCIP  carrier  for  the  reasons  set 
forth  in  paragraph  (c)  of  this  section. 

(c)  Reasons  for  cancellation  of  driver's 
authorization.  Customs  may  cancel  a 
driver's  authorization  to  transport 
merchandise  for  an  LBCIP  participant 
for  any  of  the  following  reasons: 

(1)  The  designated  driver  is  indicted 
for,  convicted  of,  or  has  committed  acts 
which  would  constitute  any  felony  or 
misdemeanor  under  United  States 
Federal  or  State  law.  In  the  absence  of 
an  indictment,  conviction,  or  other  legal 
process,  the  port  director  must  have 
probable  cause  to  believe  the  proscribed 
acts  occurred; 

(2)  The  designated  driver  allows  an 
unauthorized  person  or  entity  to  use  his 
LBCIP  certificate  or  other  approved  form 
of  identification; 

(3)  The  designated  driver  misuses 
authorized  conveyances; 

(4)  The  designated  driver  refuses  or 
otherwise  fails  to  follow  any  proper 
order  of  a  Customs  officer  or  any 
Customs  order,  rule,  or  regulation;  or 

(5)  The  designated  driver  fails  to 
operate  in  accordance  with  the  terms  of 
the  written  agreement. 

(d)  Notice;  rights  of  driver.  (1)  If  driver 
not  acceptable  to  Customs  at  time  of 
review  of  carrier's  application.  When 
Customs  notifies  a  carrier-applicant, 
pursuant  to  §  123.74  of  this  part,  of  its 
nonselection  into  the  LBCIP  because  of 
conduct  committed  by  a  driver 
designated  by  the  carrier  or  when 
Customs  conditionally  approves  a 
carrier-applicant's  participation  in  the 
LBCIP,  but  does  not  approve  a  driver 
designated  on  the  application  to  be 
authorized  to  transport  merchandise 
under  the  LBCIP,  Customs  will  also 
notify  the  driver  of  the  decision  in 
writing  and  recite  the  driver's  appeal 
rights  imder  paragraph  (e)  of  this 
section. 

(2)  If  driver's  authorization  cancelled. 
When  Customs  makes  a  determination 
to  cancel  the  authorization  of  a 
particular  designated  driver,  pursuant  to 
§  123.76(b)  of  this  section.  Customs  will 
notify  both  the  carrier-participant  and 
the  driver  of  the  decision  in  writing;  the 
notice  to  the  driver  will  recite  the 
driver's  appeal  rights  under  paragraph 
(e)  of  this  section. 

(e)  Appeal  rights  of  drivers.  Drivers 
who  receive  a  notice  of  nonselection  or 
cancellation  and  who  wish  to  appeal  the 
decision  shall  file  a  written  appeal  with 


the  Assistant  Commissioner,  Office  of 
Field  Operations,  U.S.  Customs  Service, 
Washington.  D.C.  20229,  within  10 
calendar  days  of  receipt  of  the  notice. 
The  appeal  shall  be  filed  in  duplicate 
and  shall  set  forth  the  driver's  responses 
to  the  grounds  specified  by  the  port 
director  in  the  notice.  Within  30 
working  days  of  receipt  of  the  appeal, 
the  Assistant  Commissioner,  or  his 
designee,  shall  make  a  determination 
regarding  the  appeal  and  notify  the 
applicant  in  writing. 

PART  142— ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1448,  1484,  1624. 

2.  Section  142.41  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows: 

§142.41     Line  Release. 

*   *   *  At  certain  high-risk  locations 
along  the  land  borders  of  the  United 
States  (the  locations  to  be  published  in 
the  Federal  Register),  which  are 
approved  by  Customs  for  handling  Line 
Release,  the  use  of  Line  Release  for 
particular  shipments  may  be  denied  by 
Customs  unless  the  imported 
merchandise  is  transported  by  carriers 
that  participate  in  the  Land  Border 
Carrier  Initiative  Program  [see,  subpart 
H  of  part  123  of  this  chapter). 

§  142.47    [Amended] 

3.  In  §  142.47,  the  first  sentence  of 
paragraph  (b)  is  amended  by  removing 
the  words  "because  of  an  examination" 
and  adding,  in  their  place,  the  words 
"for  the  following  reasons:  because  of  an 
examination,  because  a  carrier 
transporting  the  Line  Release 
merchandise  is  not  a  participant  in  the 
Land  Border  Carrier  Initiative  Program 
(LBCIP),  or  because  a  driver  or 
conveyance  is  not  authorized  in 
accordance  with  the  LBCIP". 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding,  in  appropriate  numerical  order, 
a  listing  for  §  123.73  to  read  as  follows: 

§  1 78.2    Listing  of  0MB  control  numtMrs. 


19CFR 
Section 


Description 


OMB  con- 
trol No. 
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19CFR 
Section 


Description 


0MB  con- 
trol No. 


§123.73... 


1 

•        I  * 

Application  to  par- 
ticipate in  the 
tand  Border 
Carrier  Initiative 
program. 


1515-0217 


Raymond  W.  Killy, 

Commissioner  of  Customs. 

Approved:  N<^ember  4, 1998. 
Dennis  M.  O'Coiinell, 

Acting  Depu  ty  Assistant  Secretary  of  the 

Treasury. 

(FR  Doc.  98-34875  Filed  12-31-98;  8:45  am] 

8ILUNO  CODE  483Q-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  iVs 

[Doclwt  No.  97f)-0504] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitlzers 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  ifule. 


SUMMARY:  The  Food  and  Drug 
Administratio^  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  the  butylated 
reaction  product  of  p-cresol  and 
dicyclopentadlene  for  use  as  an 
antioxidant  in  acrylonitrile/butadiene/ 
styrene  copolymers  in  contact  with 
food.  This  actiDn  is  in  response  to  a 
petition  filed  by  The  Goodyear  Tire  and 
Rubber  Co. 

DATES:  The  regulation  is  effective 
January  4, 1996;  submit  written 
objections  and  request  for  a  hearing  by 
February  3, 1999. 

ADDRESSES:  Si^bmit  written  objections  to 
the  Dockets  M^agement  Branch  (HFA- 
305),  Food  an^  Drug  Administration, 
5630  Fishers  liane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
206),  Food  anq  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-308a 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  10, 1997  (62  FR  65084),  FDA 
announced  th^t  a  food  additive  petition 


(FAP  8B4561)  had  been  filed  by  The 
Goodyear  Tire  and  Rubber  Co.,  c/o 
Keller  and  Heckman  LLP,  1001  G  St. 
NW.,  suite  500  West,  Washington,  DC 
20001.  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  butylated 
reaction  product  of  p-cresol  and 
dicyclopentadlene  for  use  as  an 
antioxidant  in  acrylonitrile/butadiene/ 
styrene  copolymers  in  contact  with 
food. 

In  the  notice  of  filing  for  this  additive, 
FDA  annoimced  that  it  had  determined 
under  §25.32(i)  (21  CFR  25.32(i))  that 
this  action  was  of  a  type  that  did  not 
individually  or  cumulatively  have  a 
significant  efi'ect  on  the  human 
environment.  Subsequently,  during 
FDA's  indepth  review  of  the  petition, 
the  agency  determined  that  the 
proposed  use  of  the  subject  additive  was 
for  both  single  service  food-packaging 
materials  and  repeat  use  articles. 
Therefore,  at  the  agency's  request,  the 
petitioner  provided  an  amended  claim 
of  categorical  exclusion  from  the 
requirement  to  prepare  an 
environmental  assessment  under  both 
§  25.32(i)  (single  service  food  packaging) 
and  (j)  (repeated  use  articles). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  will 
achieve  its  intended  technical  effect, 
and  (3)  the  regulations  in  §  178.2010 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Apphed  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  fixim  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

'The  agency  has  determined  imder 
§  25.32(i)  and  (j)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  3, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  vtdth 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  342,  348,  3796. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  in  the  entry  for 
"Butylated  reaction  product  of  p-cresol 
and  dicyclopentadiene  *  *  *"by 
revising  the  entry  under  the  heading 
"Limitations"  to  read  as  follows: 

§178^10    Antioxidants  and/or  stabilizers 
for  polymers. 


(b) 
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Substances 


Butylated  reaction  product  of  p-cresol  and  dtcylopentadiene  produced 
by  reacting  p-cresol  and  dicyclopentadiene  in  an  approximate  mole 
ratio  of  1 .5  to  1 ,  respectively,  followed  by  alkylation  witti  isobutylene 
so  tttat  the  butyl  content  of  ttie  final  product  is  not  less  ttian  18  per- 
cent 


Limitations 


For  use  only: 

1 .  As  components  of  nonfood  articles  complying  witt)  §§175.105  and 
177.2600(c)(4)(iii)  of  this  chapter. 

2.  At  levels  not  to  exceed  1 .0  percent  by  weight  of  acrytonitrile/txjta- 
diene/styrene  copolymers.  The  finished  copolymers  may  be  used  in 
contact  with  food  of  Types  I,  II,  IV-B,  Vl-A,  Vl-e,  Vll-B,  and  VIII 
under  conditions  of  use  B  ttvough  H,  as  described  in  tat4es  1  and  2 
of  §176.170(0)  of  this  chapter,  and  with  food  of  Types  III,  IV-A,  V, 
Vl-C,  Vll-A,  and  IX  under  conditions  of  use  C  through  G  as  de- 
scribed in  tables  1  and  2  of  §  176.  170(c)  of  this  chapter. 


Dated:  December  21, 1998. 
L.  Robert  Lake, 

Director,  Office  of  Policy.  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  98-34734  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  STATE 

22CFRPart41 
[Public  Notice  2939] 

Bureau  of  Consular  Affairs;  VISAS: 
Passports  and  Visas  Not  Required  for 
Certain  Nonimmigrants— VWPP 

AGENCY:  Bureau  of  Consular  Afi'airs, 
DOS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  the 
interim  rules  which  added  Andorra, 
Argentina.  Australia,  Belgium,  Brunei, 
Denmark,  Finland,  Iceland,  Ireland, 
Liechtenstein,  Luxembourg,  Monaco. 
New  Zealand,  Norway,  San  Marino, 
Slovenia  and  Spain  as  participating 
coimtries  in  the  Visa  Waiver  Pilot 
Program  (VWPP),  eUminated 
probationary  entry  status. 

DATES:  The  rule  takes  effect  January  4. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom.  Chief,  Legislation  and 
Regulations  EKvision,  Visa  Office.  Room 
L603-C.  SA-1,  Department  of  State, 
Washington,  D.C.  20520-0106.  (202) 
663-1203. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  Part  41,  Title  22  of  the 
Code  of  Federal  RegiUations  concerning 
visas  for  nonimmigrants  pursuant  to 
section  217  of  the  Inunigration  and 
Nationality  Act.  Over  the  past  several 
years  the  Department  published  the 
following  interim  rules  amending  22 
CFR  42.1(1): 


(1)  56  FR  46716,  September  13,  1991, 
which  removed  the  eight-country  cap 
and  added  Andorra,  Austria,  Belgium, 
Denmark,  Finland,  Iceland, 
Liechtenstein,  Luxembourg,  Monaco, 
New  Zealand,  Norway,  San  Marino  and 
Spain  to  the  list  of  participating 
countries  and  extended  the  VWPP 
Program  through  September  30, 1994; 

(2)  58  FR  40585,  July  29,  1993,  which 
added  Brunei  as  a  participating  coimtry; 

(3)  60  FR  15872.  March  28, 1995. 
which  extended  the  program  through 
September  30,  1996,  created  a 
probationary  status  for  the  VWPP  and 
added  Ireland  as  a  country  vtdth 
probationary  status; 

(4)  61  FR  35628,  July  8, 1996,  which 
added  Argentina; 

(5)  61  FR  39318,  July  29,  1996,  which 
added  Australia;  and 

(6)  62  FR  51030,  September  30, 1997, 
which  eliminated  probationary  entry 
status  for  countries,  designated  Ireland 
as  a  permanent  participating  country 
and  added  Slovenia  to  the  VWPP. 

Pub.  L.  105-173,  enacted  on  April  27, 
1998,  extends  the  Program  through 
April  30,  2000. 

Comments 

Each  of  the  six  interim  rules  invited 
interested  persons  to  submit  written 
comments  concerning  these 
amendments.  No  comments  were 
received.  This  rule  makes  final  the 
above-listed  interim  rules. 

Final  Rule 

This  final  rule  implements  the 
regulation  as  published  on  September 
30, 1997  [62  FR  51030].  This  regulation 
is  being  promulgated  in  conjimction 
with  the  Immigration  and  Natiu-alization 
Service  (INS)  because  action  by  the 
Attorney  General  in  consultation  with 
the  Secretary  of  State  is  required  under 
section  217  of  the  INA,  as  amended. 
(See  INS  Rule  also  pubUshed  in  the 
Federal  Register  on  December  30, 1998.) 


As  no  comments  were  received,  the 
interim  rule  published  on  September  30, 
1997  (62  FR  51030)  is  incorporated 
herein  as  a  final  rule. 

PART  41— VISAS:  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

Accordingly,  the  interim  rule 
amending  22  CFR  part  41  which  was 
published  at  62  FR  51030  is  adopted  as 
a  final  rule  without  change. 

Dated:  November  16, 1998. 

Nancy  H.  Sambaiew, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

|FR  Doc.  98-34783  Filed  12-31-98;  8:45  ami 
BILUNO  COOC  4710-0*-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  08-4a-078] 
RIN211S-AE47 

DrawtNldge  Operating  Regulation; 
Bayou  Lacombe,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Conunander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the 
Tammany  Trace  swing  span  drawbridge 
across  Bayou  Lacombe,  mile  5.2,  at 
Lacombe.  St.  Tammany  Parish, 
Louisiana.  This  deviation  allows  the  St. 
Tammany  Parish  Police  Jury  to  close  the 
bridge  to  navigation  continuously  from 
6  a.m.  on  January  4.  1999  m.dl  6  a.m. 
on  January  16,  1999  and  from  6  a.m.  on 
January  18  until  12  p.m.  on  January  22. 
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1999.  The  bridf  e  will  operate  normally 
from  6  a.m.  on  anuary  16,  1999  until  6 
a.m.  on  January  18.  1999.  This 
temporary  deviition  is  issued  to  allow 
for  cleaning  anc  lubricating  the  drive 
gears  and  repla(  :ing  the  drive  motor,  a 
necessary  main  enance  operation. 
IXuing  the  clos  ire,  the  railroad  rails  and 
ties  will  be  rem  3ved  and  the  swing  span 
deck  will  be  paved  with  concrete,  an 
operation  necea  sary  for  converting  the 
bridge  from  a  raiilroad  bridge  to  a 
pedestrian/bicyfcle  bridge. 
DATES:  This  deviation  is  effective  from 
January  4, 1999  through  January  22, 
1999. 

FOR  FURTHER  INI^RMATION  COffTACT: 
Phil  Johnson,  B  -idge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  »01  Magazine  Street, 
New  Orleans,  Ljuisiana.  70130-3396, 
telephone  numfcer  504-589-2965. 
supplementary' INFORMATION:  The  Bayou 
Lacombe  Tamniany  Trace  swing  span 
drawbridge  across  Bayou  Lacombe,  mile 
5.2,  in  Lacombe,  St.  Tammany  Parish, 
Louisiana,  has  c  vertical  clearance  of  5 
feet  above  mear  high  water  in  the 
closed-to-navigation  position  and 
unlimited  clear  ince  in  the  open-to- 
navigation  posi  ion.  Navigation  on  the 
waterway  consi  5ts  of  fishing  vessels, 
sailing  vessels,  md  other  recreational 
craft.  The  St.  Temmany  Parish  Policy 
Jury  requested  c  temporary  deviation 
from  the  norma  operation  of  the  bridge 
in  order  to  accommodate  the 
maintenance  work  and  to  convert  the 
bridge  from  a  railroad  bridge  to  a 
bicycle/pedestr  an  bridge.  The  work 
involves  cleanii  tg,  repairing  and 
lubricating  the  drive  gears,  replacing  the 
drive  motor,  relieving  the  railroad  rails 
and  ties  and  res  urfacing  the  swing  span 
deck  with  concrete.  This  work  is 
essential  for  the  continued  operation  of 
the  draw  span,  md  it  is  necessary  for 
converting  the  bridge  from  a  railroad 
bridge  to  a  bicy  :le/ pedestrian  bridge. 

This  deviatio  1  allows  the  draw  of  the 
Bayou  Lacombe  Tammany  Trace  swing 
span  bridge  across  Bayou  Lacombe,  mile 
5.2,  at  Lacombe  to  remain  in  the  closed- 
to-navigation  position  from  6  a.m.  on 
January  4, 1999  until  6  a.m.  on  January 
16, 1999  and  fr(im  6  a.m.  on  January  18 
until  12  p.m.  or  January  22, 1999. 

This  deviatio  i  will  be  effective  from 
6  a.m.  on  Januay  4, 1999  through  12 
p.m.  on  January  22, 1999.  Presently,  the 
draw  opens  on  signal  at  any  time. 

Dated:  16  Dece  nber  1998. 
Paul  J.  Pluta. 

Rear  Admiral.  U..  >.  Coast  Guard,  Commander, 
Eighth  Coast  Qua  -d  District. 
[FR  Doc.  98-34783  Filed  12-31-98;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual;  Miscellaneous 
Amendments 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  document  describes  the 
numerous  amendments  consolidated  in 
the  Transmittal  Letter  for  Issue  54  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  amendments  reflect  changes  in 
mail  preparation  requirements  and  other 
miscellaneous  rules  and  regulations  not 
previously  published  in  the  Federal 
Register. 

EFFECTIVE  DATE:  January  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Emmerth,  (202)  268-2363. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  title  39, 
Code  of  Federal  Regulations,  part  111, 
contains:  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 
mail  services;  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use;  and 
standards  for  rate  eligibility  and  mail 
preparation.  The  document  is  amended 
and  republished  about  every  6  months, 
with  each  issue  sequentially  numbered. 

DMM  Issue  54,  the  next  edition  of  the 
DMM,  is  scheduled  for  release  on 
January  10, 1999.  The  issue  will  contain 
all  changes  previously  published  in  the 
Federal  Register  and  all  changes  listed 
below,  including  the  rate,  fee,  and 
classification  changes  that  were 
published  in  the  Federal  Register  on 
July  14,  1998  (63  FR  37946). 

The  following  excerpt  from  section 
1010,  Summary  of  Changes,  of  the 
transmittal  letter  for  DMM  Issue  54 
covers  the  minor  changes  not  previously 
described  in  final  rules  or  in  other 
interim  or  final  rules  published  in  the 
Federal  Register.  Announcements  of 
these  minor  changes  were  first 
published  in  various  issues  of  the  Postal 
Bulletin,  an  official  biweekly  document 
published  by  the  Postal  Service.  In 
addition,  the  revised  table  of  contents  of 
DMM  Issue  54  is  also  presented. 

Domestic  Mail  Manual  Issue  54 

Summary  of  Changes 

Rate  and  Classification  Changes 
Resulting  From  R97-1 

The  revised  standards  summarized  in 
this  section  were  published  on  July  14, 
1998,  in  the  Federal  Register  (63  FR 
37946),  as  approved  on  June  29, 1998, 


by  the  Postal  Service  to  implement  the 
Etecision  of  the  Governors  of  the  Postal 
Service  in  Postal  Rate  Commission 
Docket  No.  R97-1.  Notice  of  the  U.S. 
Postal  Service's  Filing  of  Proposed 
Postal  Rate,  Fee,  and  Classification 
Changes  and  Order  Instituting 
Proceedings.  Effective  January  10,  1999. 

A    Addressing 

A060.5.3  is  amended  to  eliminate  the 
option  to  pay  postage  for  excess  or 
undeliverable  detached  address  labels 
(DALs)  or  items  being  returned  at  the 
single-piece  Standard  Mail  (A)  rates. 
Postage  for  excess  or  undeliverable 
DALs  or  items  being  returned  is 
computed  at  the  applicable  single-piece 
rate  (First-Class  Mail,  Priority  Mail,  or 
Stemdard  Mail  (B))  for  the  combined 
weight  of  the  DAL  and  the 
accompanying  item,  regardless  of 
whether  both  are  being  returned. 

C    Characteristics  and  Content 

References  to  single-piece  Standard 
Mail  (A)  are  deleted  throughout.  COlO  is 
amended  to  change  Parcel  Post  weight 
limits  and  add  the  nonstandard 
surcharge  for  First-Class  Mail.  C050.5.0 
and  C050.6.0  are  amended  to  add 
"Nonmachinable"  to  the  title.  ClOO.1.0 
is  amended  to  change  the  weight  limit 
for  First-Class  Mail.  ClOO.4.0  is 
amended  to  include  keys  and 
identification  devices  as  items  that  may 
be  considered  nonstandard  mail. 
C600.1.2  is  amended  to  change  the 
maximum  weight  for  Parcel  Post  pieces 
mailed  at  the  oversized  rate.  C600.1.2 
also  is  amended  to  add  a  balloon  rate  for 
Parcel  Post  pieces  that  weigh  less  than 
15  pounds  but  measure  more  than  84 
inches  in  combined  length  and  girth. 
C600.2.0  is  amended  to  delete  the 
nonstandard  surcharge  criteria  that 
formerly  applied  to  single-piece 
Standard  Mail  (A).  C810.2.0  is  amended 
to  provide  new  maximum  weights  for 
automation  heavy  letters.  C820.2.0  is 
amended  to  increase  the  maximum 
weight  limit  for  First-Class  automation 
flats.  C840.8.0  is  amended  to  add  a 
stipulation  for  ZIP+4  barcodes  for 
QBRM  and  other  barcoded  BRM.  A  new 
C850  is  added  to  provide  standards  for 
Standard  Mail  (B)  barcodes. 

D    Deposit,  Collection,  and  Delivery 

DOIO.1.1  is  amended  to  remove 
single-piece  rate  Priority  Mail.  DOIO.1.2 
is  amended  to  exclude  pieces  mailed  at 
new  Parcel  Post  discounts  from  pickup 
service.  DlOO  is  amended  to  remove 
references  to  Presorted  Priority  Mail. 
D600.2.0  is  amended  to  remove 
references  to  single-piece  Standard  Mail 
(A). 
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E    Eligibility 

E060.5.0  is  amended  to  reflect  the 
new  13-ounce  weight  limit  for  First- 
Class  Mail.  E060.12.0  is  amended  to 
remove  references  to  single-piece 
Standard  Mail  (A).  El  10.4.0  is  revised  to 
delete  references  to  Presorted  Priority 
Mail.  E120  is  revised  to  remove 
references  to  Presorted  Priority  Mail  and 
to  add  information  on  rates  and  fees 
applicable  to  keys  and  identification 
devices.  El  30  is  amended  for  cleirity  and 
to  add  information  on  rates  and  fees 
applicable  to  keys  and  identification 
devices.  El 50  is  added  to  provide 
information  on  qualified  business  reply 
mail.  E211.14.0  is  amended  to  delete 
references  to  single-piece  Standard  Mail 
(A).  E230.1.0  and  E230.3.0  through 
E230.5.0  are  amended  to  provide  for 
separate  5-digit  and  3-digit  rates  for 
Periodicals  and  to  show  that  the 
applicable  3-digit  rates  will  apply  to 
both  unique  and  nonunique  3-digit  ZIP 
Code  areas.  E230.6.0  is  amended  to 
allow  In-County  mail  to  qualify  for  high 
density  carrier  walk-sequence  rates 
based  on  either  a  minimum  of  125 
pieces  per  route  or  25%  of  the  total 
active  possible  deliveries  on  the  carrier 
route.  E230.7.0  is  amended  to  require 
documentation  for  pieces  and  copies 
mailed  to  all  3-digit  destinations. 
E240.2.0  is  amended  to  provide  for 
separate  5-digit  and  3-digit  rates  for 
Periodicals  and  to  show  that  the 
applicable  3-digit  rates  will  apply  to 
both  unique  and  nonunique  3-digit  ZIP 
Code  areas.  E600  is  amended 
throughout  to  delete  references  to 
single-piece  Standard  Mail  (A)  and  to 
change  the  name  "nonautomation 
presort"  to  "Presorted"  or  "Presorted 
Standard."  E612  is  amended  to  change 
the  weight  breakpoints  for  the  Standard 
Mail  (A)  minimum  per  piece  rates,  to 
require  Standard  Mail  (A)  mailed  at  a 
Standard  Mail  (B)  rate  to  show  the 
applicable  Standard  Mail  (B)  marking, 
and  to  move  restrictions  on  use  of 
special  services  &"om  E612.4.1  to  new 
section  E612.4.10.  E620  and  E630  are 
reorganized  so  that  E620  contains 
standards  for  Standard  Mail  (A)  and 
E630  contains  standards  for  Standard 
Mail  (B).  E620  is  amended  to  add  new 
minimum  volume  requirements  for 
Presorted  Standard  mailings,  to  add 
provisions  for  maiUng  certain  matter  not 
eligible  for  Standard  Mail  (A)  rates  that 
bears  Standard  Mail  (A)  markings  at  the 
single-piece  First-Class  or  Priority  Mail 
rates,  and  to  add  provisions  for  the  new 
residual  shape  surcharge.  E630  is 
revised  to  add  provisions  for  DSCF  and 
DDU  rates,  OBMC  Presort  and  BMC 
Presort  discounts,  oversized  parcels, 
and  balloon  rate  parcels.  E630  is 


amended  to  add  provisions  for  a 
barcoded  discount  for  Standard  Mail  (B) 
rates.  E630  is  amended  to  change 
marking  requirements  for  Standard  Mail 
(B).  E640  is  amended  to  clarify  that 
Nonprofit  rate  mail  may  qualify  for 
automation  rates.  E651  is  amended  to 
clarify  procedures  for  depositing  mail. 
E652  is  revised  to  add  provisions  for 
DSCF  and  DDU  Parcel  Post  rates.  E670 
is  amended  to  delete  references  to 
Presorted  Priority  Mail. 

F    Forwarding  and  Related  Services 

FOlO  is  amended  throughout  to  delete 
references  to  single-piece  Standard  Mail 
(A),  to  revise  forwarding  and  related 
services  for  Periodicals  and  Standard 
Mail  (A),  and  to  show  that  return 
postage  is  subject  to  the  First-Class  or 
Priority  Mail  rates  based  on  weight, 
except  for  machinable  Standard  Mail 
(A)  parcels  returned  under  bulk  parcel 
return  service  (BPRS).  F020  is  amended 
to  remove  references  to  single-piece 
Standard  Mail  (A). 

G    General  Information 

G043  is  amended  to  add  names  and 
addresses  of  organizations  from  whom 
barcode  specifications  and  barcode 
grading  requirements  can  be  obtained. 

L    Labeling  Lists 

Section  LlOO,  including  labeling  list 
L102,  ADCs — Presorted  Priority  Mail,  is 
deleted.  New  labeling  list  L605,  BMCs— 
Nonmachinable  Parcel  Post  is  added. 

M    Mail  Preparation  and  Sortation 

MOll.1.0  is  amended  to  add  the 
definition  of  an  overflow  sack  for  Parcel 
Post  DSCF  rate  mailings  and  to  amend 
the  definition  of  a  mailing.  M012  is 
amended  to  change  marking 
requirements  for  First-Class  Mail  and 
Standard  Mail  and  to  specify  time 
frames  for  new  marking  requirements. 
In  M032,  Exhibit  1.3a  is  amended  to 
show  headings  for  new  Periodicals  rate 
levels  and  for  new  Parcel  Post  rates  and 
to  change  the  name  "bulk  Bound 
Printed  Matter"  to  "Presorted  Bound 
Printed  Matter."  M033.1.0  is  amended 
to  reflect  the  new  13-ounce  weight  limit 
for  First-Class  Mail.  M041  is  amended  to 
reflect  requirements  for  new  Standard 
Mail  (B)  rates.  M045  is  amended  to  add 
preparation  requirements  for  new 
Standard  Mail  (B)  rates.  M050.4.0  is 
amended  to  reflect  new  docimientation 
requirements  for  high  density  In-County 
Periodicals.  MO 72. 1.1  is  amended  for 
clarity.  M072.2.5  is  amended  to  delete 
references  to  "Bulk  Parcel  Post,"  to 
rename  "bulk  Bound  Printed  Matter"  as 
"Presorted  Bound  Printed  Matter,"  to 
add  an  exception  to  the  zone  separation 
requirement,  and  to  add  information  on 


preparation  of  drop  shipment  mail  for 
Parcel  Post  DSCF  and  DDU  rates.  M073 
is  amended  to  add  information  about 
permissibility  and  preparation 
requirements  for  combining  Standard 
Mail  (A)  and  Standard  Mail  (B)  parcels 
in  mailings  qualifying  for  new  Parcel 
Post  rates.  Ml 20  is  revised  to  delete  the 
sections  concerning  Presorted  Priority 
Mail.  M130.2.0  and  M130.3.0  are 
amended  to  revise  their  titles.  M130.5.0 
is  amended  to  reflect  the  new  13-ounce 
weight  limit  for  First-Class  Mail. 
M200.3.0  is  revised  to  require 
preparation  of  an  SCF  sack  for 
nonletters,  to  delete  the  provisions  for 
an  optional  origin/required  entry  3-digit 
sackt  and  to  add  provisions  for  an 
optional  origin/required  entry  SCF  sack. 
M610  and  M620  are  revised  to  change 
"nonautomation  presort"  to 
"Presorted,"  to  amend  references  to 
E620  and  E630,  and  to  revise  rate 
marking  requirements,  including  time 
frames,  for  changing  the  "Bulk  Rate" 
marking  to  "Presorted  Standard."  M630 
is  amended  to  add  preparation 
requirements  for  DSCF  and  DDU  rates 
and  Presorted  Library  Mail;  to  change 
"nonautomation  presort"  to  "Presorted"; 
to  revise  references  to  E620  and  E630; 
and  to  amend  marking  requirements  for 
all  Standard  Mail  (B).  M810  is 
reorganized  and  revised  to  clarify 
documentation  requirements,  to  add 
new  rate  categories  for  Periodicals,  and 
to  make  the  5-digit/scheme  sortation 
level  optional  for  Periodicals 
automation  letters.  M820  is  revised  to 
make  the  SCF  sack  a  required  level  of 
presort  for  Periodicals  automation  flats, 
to  delete  the  provisions  for  an  optional 
origin/required  enti^  3-digit  sack,  and  to 
add  provisions  for  an  optional  origin/ 
required  entry  SCF  sack. 

P    Postage  and  Payment  Methods 

POll  is  amended  to  delete  references 
to  single-piece  Standard  Mail  (A).  P012 
is  amended  to  standardize 
documentation  for  Periodicals  by 
adding  separate  5-digit  and  3-digit  rates 
for  both  automation  and  nonautomation 
and  by  adding  new  rate  abbreviations 
for  nonautomation  5-digit  and  3-digit 
rates.  P013  is  amended  to  reflect 
payment  for  keys  and  identification 
devices  at  First-Class  Mail  and  Priority 
Mail  rates  plus  a  $0.30  fee,  to  delete 
sections  concerning  computation  of 
single-piece  Standard  Mail  (A)  rates,  to 
revise  the  breakpoints  for  Standard  Mail 
(A)  rates,  to  delete  references  to  Bulk 
Parcel  Post,  and  to  revise  the  term  "bulk 
Bound  Printed  Matter"  to  "Presorted 
Bound  Printed  Matter."  P014.2.0  is 
amended  to  delete  references  to  single- 
piece  Standard  Mail  (A).  P030.1.5  is 
amended  to  reflect  the  nev  13-ounce 
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weight  limit  foi  First-Class  Mail. 
P030.5.4  is  am(  nded  to  delete  a 
reference  to  single-piece  Standard  Mail 
(A).  P040.4.1  is  amended  to  reflect  the 
new  rate  marki  ig  requirements  for  First- 
Class  Mail  and  Standard  Mail  and  to 
delete  example;  for  single-piece 
Standard  Mail  A).  PlOO  is  amended  to 
add  payment  p  ovisions  for  mailing 
residual  Standard  Mail  (A)  pieces  at 
single-piece  Fiist-Class  or  Priority  Mail 
rates.  P600  is  a;  nended  to  establish 
postage  payment  methods  for  Standard 
Mail  (B)  containing  a  combination  of 
discounts,  to  ddlete  information  on 
payment  and  n  arkings  for  single-piece 
Standard  Mail  A),  and  to  clarify  that  for 
mailings  of  identical  weight  Standard 
Mail  (A)  pieces  postage  may  be  affixed 
to  all  pieces  in  ;he  mailing  at  the  lowest 
rate  in  the  mail  ng  job.  P750  is  amended 
to  include  instnuctions  on  the  new 
Parcel  Post  DSCF  and  DDU  rates.  P760 
is  revised  to  ch  mge  "nonautomation"  to 
"Presorted"  for  Standard  Mail  (A)  and 
to  delete  referei  ices  to  single-piece 
Standard  Mail  I  A). 

R  Rates  and  I'ees 


ROOO,  RlOO. 
R900  are  revi 
reflect  new 


1200,  R500,  R600,  and 
sep  in  their  entirety  to 
and  fees. 


S913  is  revised 
to  single- piece 


rates 

S  Special  Sei  vices 

SOlO  is  amended  to  add  information 
on  claims  for  b  ilk  insurance  service. 
S070  is  amend(  id  to  clarify  applicability 
Drop  Shipment.  S911  is 
amended  to  reflect  changes  to 
indemnity  cov<  rage  for  registered  mail, 
to  eliminate  references 
Standard  Mail  (A),  to 
clarify  insurance  eligibility,  and  to 
include  rules  f(ir  bulk  insurance  service. 
S915.1.0  and  S)15.2.0  are  amended  for 
clarity.  S917  is  amended  to  delete 
availability  of  BBtum  receipt  for 

[ith  single-piece  Standard 
s  amended  to  delete 
:0D  with  single-piece 
A).  S922  is  amended  to 
change  references  from  BRMAS  to 
QBRM,  to  remove  eligibility 
requirements  for  BRMAS,  and  to  require 
all  BRM  bearing  barcodes  to  meet 
specified  stancurds  and  requirements. 
S923  is  amended  to  ehminate  the  return 
of  merchandise  return  pieces  at  single- 
piece  StandardlMail  (A)  rates,  to 
prescribe  new' rates  and  corresponding 
markings  for  returned  mailpieces,  and  to 
reflect  new  standards  for  use  of 
registered  mailiwith  merchandise  return 
service.  S924  is  amended  to  eliminate 
references  to  sipgle-piece  Standard  Mail 
(A).  S930  is  an^nded  to  end  availability 
of  special  handling  service  for  single- 
piece  Standard]  Mail  (A)  and  to  allow 


merchandise 
Mail  (A).  S921 
availability  of 
Standard  Mctil 


First-Class  Mail  and  Priority  Mail  to 
receive  special  handling. 

Advance  Payment  of  Annual  Fees 

EllO.4.1  is  corrected  to  add 
information  regarding  First-Class  Mail 
presort  mailing  fees  that  was 
inadvertently  left  out.  Effective  February 
26,  1998  (PB  21966  (02-26-98)). 

Ancillary  Service  Endorsements  for 
Perishable  Priority  Mail 

FOIO.5.1  and  F030.5.3  are  amended  to 
allow  use  of  the  endorsement  "Change 
Service  Requested"  with  perishable 
matter  (excluding  live  animals)  mailed 
at  Priority  Mail  rates  under  two 
conditions:  (1)  The  mail  participates  in 
electronic  Address  Change  Service 
(ACS)  and  the  pieces  bear  the  proper 
ACS  codes,  and  (2)  the  pieces  bear  the 
marking  "Perishable."  These 
amendments  also  exclude  use  of  the 
endorsement  "Change  Service 
Requested"  with  live  animals  mailed  at 
First-Class  rates.  Effective  November  7, 
1997  (PB  21958  (11-6-97)). 

Ancillary  Service  Endorsements  for 
Temporary  Change-of-Address 

FOIO.5.1  is  amended  to  allow  use  of 
the  endorsement  "Temp — Return 
Service  Requested"  on  First-Class  Mail 
so  that  mailpieces  may  be  forwarded  to 
a  temporary  address  when  a  temporary 
change-of-address  notice  is  on  file. 
Effective  August  1,  1998  (PB  21977  (07- 
30-98)). 

Application  for  Post  Office  Box  or  Caller 
Service 

D910.2.2  is  added  and  D910.2.3  is 
revised  to  require  two  forms  of  * 
identification  when  applying  for  post 
office  box  or  caller  service.  Effective 
July  31,  1998  (PB  21982  (10-8-98)). 

Breast  Cancer  Research  Semi-Postal 
Stamp 

P014.1.1,  P014.1.2,  P014.1.5,  and 
ROOO.4.0  are  amended  and  P014.2.10 
and  P022.1.6  are  added  to  establish 
terms  and  conditions  for  use  and 
determination  of  value  of  the  Breast 
Cancer  Research  Semi-Postal  Stamp. 
Effective  July  29, 1998  (PB  21976  (07- 
16-98)). 

Customs  Declarations  for  Military  Mail 

EOIO.2.6  is  amended  to  clarify  when 
customs  declarations  are  required  on 
mail  sent  between  government  agencies 
and  APO  and  FPO  ZIP  Codes.  Effective 
August  13,  1998  (PB  21978  (08-13-98)). 

Disaster  Field  Office  Meters 

E060.7.1,  GG43,  and  P030  Exhibit  4.1 
are  amended  and  E060.7.11  is  added  to 
introduce  a  new  style  of  meter  indicia 


for  federal  government  agency  disaster 
field  office  use.  Effective  December  18, 

1997  (PB  21961  (12-18-97)). 

Elimination  of  Mixed  ADC  and  Mixed 
BMC  Pallets  for  Packages  and  Bundles 

M020,  M041,  and  M045  are  revised  to 
eliminate  the  options  for  mailers  to 
place  packages  and  bundles  of 
Periodicals  on  mixed  ADC  pallets  and  to 
place  packages  and  bundles  of  Standard 
Mail  (A)  and  Standard  Mail  (B)  on 
mixed  BMC  pallets.  Effective  October  4, 

1998  (PB  21976  (07-16-98)). 
M020  is  amended  to  clarify  the 

standards  published  in  Postal  Bulletin 
21976  (07-16-98).  (PB  21977  (07-30- 
98)). 

Enclosures  at  Periodicals  Rate 

C200  is  revised  to  remove  the 
restriction  that  allows  only  a  single 
sheet  of  printed  matter  containing 
information  related  exclusively  to,  and 
included  with,  a  receipt  or  request  or 
order  for  a  subscription  to  the  host 
publication;  and  to  clarify  that  the 
receipt,  request,  or  order  for  a 
subscription  may  be  prepared  as  reply 
mail.  Effective  March  12, 1998  (PB 
21967  (03-12-98)). 

Experimental  First-Class  and  Priority 
Mail  Small  Parcel  Test  Expires 

G091  is  deleted  as  a  result  of  the 
expiration  of  the  Experimental  First- 
Class  and  Priority  Mail  Small  Parcel 
Test  on  April  28, 1998.  The  four-cent 
per  piece  discount  available  to 
participants  of  the  test  will  not  be 
offered  after  April  28, 1998.  Effective 
April  28.  1998  (PB  21970  (04-23-98)). 

Group  E  Post  Office  Box  Service 

D910  is  amended  to  clarify  the 
standards  for  Group  E  post  office  box 
service.  Effective  July  2, 1998  (PB  21975 
(07-02-98)). 

Hazardous  Materials  Mailability 
Standards 

COlO,  C021,  C022,  C023,  C024.  C050, 
and  El  10  are  revised  to  clarify  the 
standards  for  the  mailability  of 
hazardous  materials.  Effective  April  9, 
1998  (PB  21969  (04-09-98)). 

C023  is  amended  to  clarify  the 
hazardous  materials  standards.  This 
notice  issues  minor  corrections  to  the 
DMM  revisions  published  in  Postal 
Bulletin  21969  (4-9-98).  (PB  21970  (04- 
23-98)). 

C023  is  amended  to  clarify  the 
hazardous  materials  standards.  This 
notice  issues  minor  corrections  to  the 
DMM  revisions  published  in  Postal 
Bulletin  21969  (04-09-98).  (PB  21975 
(07-02-98)). 

C021  and  C023  are  amended  to  clarify 
the  hazardous  material  standards.  This 
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notice  issues  minor  corrections  to  the 
DMM  revisions  published  in  Postal 
BuUeUn  21969  (4-9-98).  (PB  21978  (08- 
13-98)). 

Labeling  List  Changes 

L002.  L003.  L004.  LOOS.  L604.  L801, 
and  L803  are  amended  to  reflect 
changes  in  mail  processing  operations. 
Effective  May  21, 1998  (PB  21972  (05- 
21-98)). 

L004  and  L801  are  amended  to  reflect 
changes  in  mail  processing  operations. 
Effective  August  13, 1998  (PB  21978 
(08-13-98)). 

Locksmithing  Devices 

C024.10.5e  is  added  to  expand  the  list 
of  permissible  addressees  who  may 
receive  locksmithing  devices  through 
the  mail.  Effective  August  27, 1998  (PB 
21979  (08-27-98)). 

New  Specifications  for  Automated  Flats 

C820.1.0  through  C820.9.0,  0840.3.0, 
M820.1.5  through  M820.1.9.  and  R200 
are  revised  and  C820.3.0  and  C820.4.0 
are  added  to  describe  specifications  for 
automated  flats  processed  on  FSM  1000 
equipment.  Effective  October  4^1998 
(PB  21982  (10-08-98)). 

Nondenominated  Stamps  in 
International  Mail 

P022.2.1  is  revised  to  clarify  that 
nondenominated  stamps,  except  for 
precanceled  stamps  with  rate  markings, 
may  be  used  for  international  mail. 
Effective  August  13, 1998  (PB  21978 
(08-13-98)). 

Nonprofit  Standard  Mail  Eligibility 

E670.5.9  is  added  to  facilitate 
acceptance  at  the  Nonprofit  Standard 
Mail  rates  of  certain  material  requesting 
donations  or  payment  of  membership 
dues  when  "premiums"  are  provided  in 
exchange  for  the  donation  or 
membership  dues  payment.  Effective 
November  20, 1997  (PB  21959  (11-20- 
97)). 

Periodicals  Identification  Statement 

E211.10.4  is  revised  to  allow 
publishers  to  print  the  Periodicals 
identification  statement  on  one  of  the 
last  three  editorial  pages  when  the 
publication  is  mailed  with  a  First-Class 


Mail  or  Standard  Mail  (A)  enclosure 
paid  with  permit  imprint.  M071.1.2and 
P070.2.6  are  revised  to  no  longer  require 
that  a  permit  imprint  be  printed  in  the 
identification  statement  when  the 
marking  "First-Class  Mail  Enclosed"  or 
"Standard  Mail  (A)  Enclosed"  is  placed 
in  the  identification  statement.  Effective 
August  13, 1998  (PB  21978  (08-13-98)). 

Permissible  Mailpiece  Components 

C200.1.8  is  revised  to  allow 
attachments  to  covers  ot  protective 
covers  of  Periodicals  pubUcations  that 
may  consist  of  advertising, 
nonadvertising,  or  a  combinatimi  of 
both  when  the  publication  is  enclosed 
in  a  wrapper.  Effective  April  23, 1998 
(PB  21970  (04-23-98)). 

Plant-Verified  Drop  Shipment  Forms 

P750  and  1021  are  revised  to  describe 
the  use  of  the  new  PS  Form  8125-C  and 
to  eliminate  references  to  PS  Form  8125- 
PV.  Effective  January  10, 1999  (PB 
21977  (07-30-98)). 

Postage  Meters  Outside  the  Country 

P030.2.2  and  P030.2.4  are  revised, 
and  P030.2.11  is  added  to  allow  for  the 
use  of  specifically  approved  postage 
meters  outside  the  country.  Effective 
April  9, 1998  (PB  21969  (04-09-98)). 

Presort  Requirements  for  Periodicals 
Mail 

MOll.1.2,  MOll.1.3,  M032.1.3. 
M200.1.5,  M200.3.1,  M820.1.8,  and 
M820.3.2  are  revised  and  M200.1.6  and 
M820.1.9  are  added  to  provide  for 
optional  preparation  of  a  secticmal 
center  facility  (SCF)  level  of  sack  for 
nonletter-size  Periodicals  mail.  Effective 
January  5, 1998  (PB  21963  (01-15-98)). 

Priority  Mail  Permit  Indicia  Content 

P040.3.1  is  revised  to  not  require  the 
words  "Priority  Mail"  or  "Priority"  as 
part  of  the  permit  imprint  indicia  when 
using  USPS-provided  Priority  Mail 
envelopes  and  containers.  Effective  July 
2, 1998  (PB  21975  (07-02-98)). 

Products  Mailable  at  Nonprofit 
Standard  Mail  Rates 

E670.5.11  (formerly  E670.5.10)  is 
revised  to  reflect  an  increase  from  $6.93 
to  $7.10  for  low-cost  products  mailable 


at  Nonprofit  Standard  Mail  rates. 
Effective  January  1,  1998  (PB  21966  (02- 
26-98)). 

Revision  for  the  Calculation  of  Delivery 
Point  Barcode  Information 

C840.1.4  is  amended  to  change  the 
method  by  which  delivery  point 
barcode  (DPBC)  information  is 
calculated.  Effective  July  31, 1998  (PB 
21976  (07-16-98)). 

System  Certification  Program 
Discontinued 

P710.4.4,  P720.2.5,  and  P730.2.3  are 
removed  to  reflect  the  discontinuation 
of  Stage  1,  System  Certification 
Program.  Emotive  December  18, 1997 
(PB  21962  (01-01-98)). 

Weight  Per  Copy  for  Periodicals 

P013.1.3,  P013.7.2,  P013.7.3.  and 
P200.2.5  are  revised  to  reflect  the  weight 
per  copy  for  Periodicals  to  include 
address  labels  and  envelopes,  wrappers, 
and  sleeves  enclosing  individual  copies, 
but  to  exclude  extraneous  material  such 
as  strapping  and  package  wrap.  Effective 
December  18. 1997  (PB  21961  (12-18- 
97)). 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101. 
401.  403.  404.  3001-3011,  3201-3219.  3403- 
3406.  3621,  3626.  5001. 

2.  The  table  at  the  end  of  §  111.3(f)  is 
amended  by  adding  at  the  end  thereof 
a  new  entry  to  read  as  follows: 

$111.3    Amendments  to  ttie  Domestic  lyiail 
Manual. 


(f) 


Transmittal  letter  for  issue 


Dated 


Federal  Register  publication 


54 


January  10,  1999 63  FR  (INSERT  PAGE  NUMBER). 
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3.  Section  11 
follows: 


is  is 


revised  to  read  as         D930    General  Delivery  and  Firm  Holdout 


S 1 11 .5    Contentt  of  ttie  Domestic  Mail 
Manuai. 

A    ADDRESSINd 

AOOO    Basic  Addressing 

AOlO    General  Addressing  Standards 
A040    Alternative  Addressing  Formats 
A060    Detached  Address  Labels  (DALs) 

A800    Addressing  for  Automation 

A900    Customer  $upport 
A910    Mailing  Libt  Services 
A920    Address  Sequencing  Services 
A930    Other  Services 
A950    Coding  Aqpuracy  Support  System 
(CASS) 

C    GHARACTERISnCS  AND  CO^JTENT 

GOOD    General  Information 

COlO    General  M^ilability  Standards 
C020    Restricted  br  Nonmailable  Articles 
and  Substances 
C021     Articles  bnd  Substances  Generally 
C022    Perishafailes 
C023    Hazardous  Materials 
C024    Other  R^tricted  or  Nonmailable 
Matter 
C030    Nonmailable  Written,  Printed,  and 
Graphic  Matter 
C031     Written,  Printed,  and  Graphic 

Matter  Generflly 
C032     Sexually  Oriented  Advertisements^ 
C033    Pandering  Advertisements 

C050  Mail  Processing  Categories 

ClOO  First-Classj  Mail 

C200  Periodical! 
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BILUNQ  CODE  7nO-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300777;  FRL-6052-q 
RIN  207a-AB78 

Copper-ethylenediamine  Complex; 
Exemption  From  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  copi>er- 
ethylenedlamine  complex  in  or  on 
potatoes  when  applied/used  in 
accordance  with  good  agricultvual 
practice  as  an  active  ingredient  in 
pesticide  formulations  as  a  desiccant/ 
harvest  aid.  The  Interregional  Research 
Project  Nimfiber  4  (IR— 4)  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170)  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  estabUsh  a  maximiun 
permissible  level  for  residues  of  Copper- 
ethylenediamine  complex  in  or  on 
potatoes. 

DATES:  This  regulation  is  effective 
February  3, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  5, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300777], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  30460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300777).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 


may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opi>- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  IOPP-3007771.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson  (PM5). 
Registration  Division  7505C,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  305-7610.  e-mail: 
jackson.sidney®epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  29, 1997  (62 
FR  56179)  (FRL-5749-7).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quahty  Protection  Act  of  1996 
announcing  the  filing  of  a  pesticide 
tolerance  petition  by  IR— 4.  This  notice 
included  a  summary'  of  the  petition 
prepared  by  the  Griffin  Corporation. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolereince  for  residues  of  Copper- 
ethylenediamine  complex. 

I.  Background  and  Statutory  Authority 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
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consideratiott  tb  exposiire  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  rao  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  thq  pesticide  chemical 
residue..." 

EPA  performs  a  number  of  analyses  to 
determine  the  nsks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  thq  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occiu"  as  a  result  of 
pesticide  us  in  residential  settings. 

n.  Toxicologicil  Profile 

Consistent  wjth  section  408(b)(2)(D) 
of  FFDCA,  EPAi  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  con$idered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consxuners, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
Copper-ethylenediamine  complex  are 
discussed  below: 

Copper-ethylenediamine  complex  and 
copper  sulfate  pentahydrate  are  the 
active  ingredient  components  of 
INFLRNQTM  Plant  Desiccant,  a 
formulation  cofitaining  8%  elemental 
copper.  An  identical  product, 
KOMEEN®  Aquatic  Herbicide  (EPA  Reg. 
No.  1812-312)J  is  approved  for  use  in 
slow  moving  of  quiescent  bodies  of 
water  including  potable  water 
reservoirs.  Copper  sulfate  pentahydrate 
is  edready  exenipt  from  the  requirement 
of  a  tolerance  ^cording  to  40  CFR 
180.1001(b)(l)J 

Copper  is  ubiquitous  in  natvue  and  is 
a  nutritionally  required  element  for 
plants  and  animals.  The  National 
Academy  of  Sdience  has  established  a 
recommended  daily  dietary  intake  for 
copper.  In  addition,  humans  possess  a 
natural  efficient  homeostatic 
mechanism  for  regulating  copper  body 
levels  over  a  wjide  range  of  dietary 
intake.  The  to)<icity  of  the  copper  ion  is 
well-characterized  in  the  published 
literature.  There  is  no  evidence  of  any 
chronic  effects]  induced  by  dietary 
ingestion  of  copper  unless  the  intake  is 
of  such  enormous  magnitude  that  there 
is  a  disruption!  of  the  natural 
homeostatic  mpchanism  for  controlling 
body  levels.  Consequently,  there  is  no 
reason  to  expect  that  long-term 
exposure  to  thh  copper  ion  in  the  diet 
is  likely  to  lea< .  to  adverse  health  effects. 


The  EPA  toxicology  database  on 
copper-ethylenediamine  complex  shows 
this  compound  has  similar  toxicological 
properties  to  other  copper  compounds 
already  exempt  from  the  requirement  of 
a  tolerance  such  as  copper  hydroxide 
and  cuprous  oxide. 

The  Agency  does  not  require 
subchronic,  chronic,  reproductive  or 
developmental  toxicity  studies  for  the 
copper  salts. 

Results  of  a  battery  of  acute  toxicity 
studies  show  copper-ethylenediamine 
complex  (Komeen)  is  slightly  to 
moderately  toxic  upon  acute  oral, 
dermal  and  inhalation  exposure,  slightly 
irritating  to  the  skin  and  moderately 
irritating  to  the  eye. 

In  rats,  the  acute  oral  lethal  dose  (LD) 
50  (95%  confidence  limits)  for  Komeen 
was  498  miUigram  (mg)/kilogram  (kg) 
(349-710  mg/kg)  for  a  Toxicity  Category 
n  classification. 

The  acute  dermal  LDso  in  rabbits  for 
Komeen  was  determined  to  be  >  2,000 
mg/kg  (Toxicity  Category  ID). 

m  acute  inhalation  studies  with 
Sprague-Dawley  rats,  the  lethal 
concentration  (llc)  50  (95%  confidence 
limits)  for  Komeen  was  0.81  mg/liter(l) 
(0.26-1.37  mg/1). 

In  rabbit  studies,  Komeen  was  shown 
to  be  moderately  irritating  to  the  eye 
with  all  signs  of  ocular  irritation  cleared 
within  10  days  of  treatment  (Toxicity 
Category  III). 

m.  Aggregate  Exposures 

In  examining  aggregate  exposxire, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposiues  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietcay  Exposure 

1.  Food.  Based  on  the  proposed  used 
pattern  of  potato  vine  desiccation, 
minimal  copper  residues  are  expected  to 
occur  in  potatoes  and  the  dietary 
exposiu«  would  be  negligible  by 
comparison  to  the  normal  daily  intake 
of  copper.  A  single  day's  diet  may 
contain  10  mg  or  more  of  copper.  The 
daily  recommended  allowance  of 
copper  for  adults  nutritional  needs  is  2 
mg. 

Copper  levels  toxic  to  plants  induce  a 
chlorosis  condition  which  causes 
decreased  growth  and  yield  before 
hazardous  copper  levels  are  reached. 
Since  the  INFERNQtm  formulation  will 
be  applied  to  the  potato  vine  above 
ground,  the  potato  tubers  below  ground 


will  not  be  directly  treated.  Moreover, 
copper  is  naturally  found  in  several 
types  of  food,  such  as  fruits  and 
vegetables,  at  levels  ranging  from  0.3  to 
3.9  ppm.  The  Agency  believes  that 
residues  of  copper,  if  any,  in  potatoes 
from  pesticidal  application  of  copper- 
ethylenediamine  complex  are  not  likely 
to  exceed  these  naturally  occiuring 
levels.  Additionally,  the  Agency  has 
waived  all  residue  chemistry  study 
requirements  for  copper- 
ethylenediamine  complex  since  copper 
is  naturally  occurring  in  plants  and  it  is 
impossible  to  distinguish  copper 
residues  resulting  from  naturally 
occurring  copper  or  copper- 
ethylenediamine  complex. 

2.  Drinking  water  exposure.  Copper  is 
ubiquitous  in  the  environment  smd 
foimd  in  natural  water.  Komeen  is 
registered  for  use  in  water  including 
potable  water,  livestock  watering,  fish 
hatcheries,  etc.  The  average  copper 
concentration  in  drinking  water  is  0.13 
ppm.  In  1991,  the  US  EPA  established 
a  maximum  contamination  level  (MCL) 
for  copper  in  drinking  water  of  1.3  mg/ 
1.  The  Agency  believes  that  no  impact 
on  copper  levels  foimd  naturally  in 
water  would  occur  as  a  result  of  potato 
vine  desiccant  use  of  copper- 
ethylenediamine  complex 

B.  Other  Non-Occupational  Exposure 

Copper  is  registered  for  use  as  an 
aquatic  herbicide  for  outdoor  residential 
sites.  Any  ccHitributions  to  aggregate 
exposure  from  this  use  would  not  be 
expected  to  be  significant. 

1.  Dermal  exposure.  No  significant 
dermal  exposxu«  would  be  expected  to 
result  from  intended  use  of  copper- 
ethylenediamine  complex. 

2.  Inhalation  exposure.  Air 
concentrations  of  copper  are  relatively 
low.  A  study  based  on  several  thousand 
samples  assembled  by  EPA's 
Environmental  Monitoring  Systems 
Laboratory  showed  copper  levels 
ranging  from  0.003  to  7.32  micrograms 
per  cubic  meter.  Other  studies  indicate 
that  air  levels  of  copper  are  much  lower. 
The  Agency  does  not  expect  the  air 
concentration  of  copper  to  be 
significantly  effected  by  the  use  of 
copper-ethylenediamine  complex  on 
potatoes. 

IV.  Cumulative  Effects 

The  Agency  beheves  that  copper  has 
no  significant  toxicity  to  humans  and 
that  no  cumulative  adverse  effects  are 
expected  from  long-term  exposure  to 
copper  salts.  No  other  elements  are 
expected  to  produce  cumulative  toxicity 
with  copper-ethylenediamine  complex. 
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V.  Oetermination  of  Safety  for  U.S. 
Population,  Infants  and  Qiildren 

Copper  compounds  such  as  copper 
sulfate  pentahydrate  are  considered  as 
Generally  Recognized  as  Safe  (GRAS)  by 
the  Food  and  Drug  Administration.  EPA 
has  exempted  various  copper 
compounds  from  the  requirement  of  a 
tolerance  when  used  as  aquatic 
herbicides  (40  CFR  180.1021).  Copper 
compounds  are  also  exempt  from  the 
requirement  of  a  tolerance  when  applied 
to  growing  crops  when  used  as  a  plant 
fungicide  in  accordance  with  good 
agricultural  practices  (40  CFR 
180.1001(b)(1)). 

1.  U.S.  population.  Copper  is  a 
component  of  the  human  diet  and  an 
essential  element.  Use  of  copper- 
ethylenediamine  complex  is  not 
expected  to  increase  the  amount  of 
copper  in  the  diet  as  a  result  of  potato 
vine  desiccation. 

2.  Infants  and  children.  Infants  and 
children  also  require  copper  in  their 
diets  and  EPA  believes  Uiat  no  special 
sensitivity  for  this  population  subgroup 
would  be  expected  as  a  result  of  the 
proposed  use.  Because  of  copper's  low 
toxicity,  EPA  has  not  used  a  safety 
factor  approach  to  analyzing  the  safety 
of  copper-ethylenediamine  complex 
used  a  potato  vine  desiccant.  For  similar 
reasons,  an  additional  tenfold  margin  of 
safety  is  not  necessary  for  the  protection 
of  infants  and  children. 

Based  on  the  information  in  this 
preamble,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
general  population,  including  infants 
and  children,  from  aggregate  exposure 
to  Copper-ethylenediamine  complex 
residues.  Accordingly,  EPA  finds  that 
exempting  Copper-ethylenediamine 
complex  from  the  requirement  of  a 
tolerance  will  be  safe. 

VI.  Other  Considerations 

A.  Endocrine  Disruptors 

Since  copper  is  required  for 
homeostasis,  low  copper  dietary 
exposures  would  not  be  expected  to 
result  in  any  adverse  endocrine  effects. 
Moreover,  the  Agency  has  no 
information  to  suggest  that  copper  will 
adversely  affect  the  immune  or 
endocrine  systems.  The  Agency  is  not 
requiring  information  on  the  endocrine 
effects  of  copper  at  this  time;  Congress 
has  allowed  three  (3)  years  after  August 
3, 1996,  for  the  Agency  to  implement  a 
screening  program  with  respect  to 
endocrine  effects. 

B.  Analytical  Method(s) 

A  practical  analytical  method  for 
copper-ethylenediamine  complex  is  not 
required  for  crop  use  since  it  is  expected 


that  no  residues  will  occur  in  potatoes. 
Additionally,  the  Agency  is  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  without  any  numeric 
limitation;  therefore,  the  Agency  is  not 
requiring  an  analytical  method  for 
enforcement  purposes  for  copper— 
ethlenediamine  complex. 

C.  Existing  Tolerances 

There  are  no  existing  tolerance(s)  for 
copper-ethylenediamine  complex. 

D.  International  Tolerances 

No  maximum  residue  level  has  been 
established  for  copper-ethylenediamine 
complex  by  the  Codex  Alimentarius 
Conmiission. 

Vn.  Ob|ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciirrently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  Marach  5, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
hearing  clerk  should  be  submitted  to  the 
OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 


(703)  305-5697,  tompkins.jim©epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  Actual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  reUed  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPF-300777]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  119  of  the  Pubfic  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  itPA  at: 
opp-docketOepa.gov. 
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E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  tie  use  of  special 
characters  and  any  form  of  encryption. 

The  official  fecord  for  this  regiflation, 
as  well  as  the  public  version,  as 
described  in  tfiis  unit  will  be  kept  in 
paper  form.  Accordingly.  EPA  will 
transfer  any  cqpies  of  objections  and 
hearing  reque^s  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  \fill  place  the  paper  copies 
in  the  official  iecord  which  will  also 
include  all  coinments  submitted 
diredtUy  in  wrtiting.  The  official  record 
is  the  paper  record  maintained  at  the 
Virginia  addreks  in  "ADDRESSES"  at 
the  beginning  of  this  document. 

DC.  Regulatory  Assessment 
Requirements  i 

A.  Certain  Act^  and  Executive  Orders 

This  final  ru^e  establishes  an 
exemption  fro^  the  tolerance 
requirement  uider  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  tlte  Agency.  The  Office  of 
Management  ahd  Budget  (0MB)  has 
exempted  thesp  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR|51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  0MB 
approval  unde^  the  Paperwork 
Reduction  Actl(PRA),  44  U.S.C.  3501  et 
seq.,  or  impos9  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  und^r  Title  II  of  the  Unfunded 
Mandates  Refcirm  Act  of  1995  (UMRA) 
(Pub.L.  104-4 )i  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Ord^r  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Pppulations  (59  FR  7629), 
February  16. 1094),  or  require  0MB 
review  in  accci-dance  with  Executive 
Order  13045,  Entitled  Protection  of 
Children  from^Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23.  19971. 

In  additions!  since  tolerance 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  a$  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rulJB,  the  requirements  of  the 
Regulatory  Fletxibility  Act  (RFA)  (5 
U.S.C.  601  et  aeq.)  do  not  apply. 
Nevertheless,  ^e  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  ^d  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 


the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of  ■ 
affected  State,  local,  and  tribal 
govenmients,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
goverrunents  "to  pjrovide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not  - 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 


effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.1001    [Amended] 

2.  Section  180.1001  in  subpart  D  is 
amended  in  paragraph  (b)(1).  by  adding 
alphabetically  "copper-ethylenediamine 
complex,". 

(FR  Doc.  98-34702  Filed  12-31-98;  8:45  am] 
BIUJNQ  CODE  6S<»-S0-f 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  971229312-7312-01;  I.D. 
042398C] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Compensation  for 
Collecting  Resource  Information 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  rule;  extension  of 
expiration  date. 

SUMMARY:  This  action  extends  an 
existing  emergency  rule  by  which  a 
vessel  owner  or  operator,  who  has 
collected  resource  information 
according  to  NMFS-approved  protocol, 
may  be  compensated  with  the 
opportunity  to  harvest  fish  in  excess  of 
current  vessel  limits  and/or  outside 
other  restrictions.  This  emergency  rule 
was  intended  to  improve  the  types  and 
amounts  of  scientific  information 
available  for  use  in  stock  assessments 
and  management  of  the  Pacific  Coast 
groundfish  fishery. 
DATES:  Effective  January  4, 1999,  the 
emergency  rule  published  July  7,  1998, 
beginning  at  63  FR  36614  is  extended 
through  July  2,  1999. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review  are 
available  from  William  Stelle,  Jr., 
Administrator,  Northwest  Region, 
(Regional  Administrator)  NMFS,  7600 
Sand  Point  Way  NE.,  Seattle.  WA  98115; 
or  William  T.  Hogarth,  Administrator, 
Southwest  Region,  (Regional 
Administrator)  NMFS,  501  West  Ocean 
Blv  '.,  Suite  4200,  Long  Beach,  CA 
90802-4213.  Send  comments  regarding 
the  reporting  burden  estimate  or  any 
other  aspect  of  the  collection-of- 
information  requirements  in  this 
emergency  rule,  including  suggestions 
for  reducing  the  burden,  to  one  of  the 
NMFS  addresses  and  to  the  Office  of 
Management  and  Budget  (0MB), 
Washington.  D.C.  20503  (ATTN:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  A.  King  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  NMFS  is 
extending  an  emergency  rule  (63  FR 
36614,  July  7, 1998)  which  otherwise 
would  expire  on  January  4, 1999.  It 
allows  owners  or  operators  of  vessels 
that  collect  resource  information  to  be 
compensated  with  the  opportunity  to 


harvest  fish  in  excess  of  current  vessel 
limits  and/or  outside  other  restrictions 
(hereinafter  "compensated  with  fish"). 
NMFS  is  extending  this  rule  under  the 
Secretary's  emergency  rulemaking 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  Section 
305  (c)(3)(B).  Amendment  11  to  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (PCGFMP),  prepared 
by  the  Pacific  Fishery  Management 
Council  (Council)  and  under  review  by 
NMFS,  includes  provisions  that  would 
continue  this  measure  on  a  permanent 
basis.  This  action  is  necessary  to 
support  the  1999  resource  surveys  until 
regulations  implementing  Amendment 
11  to  the  PCGFMP,  if  approved,  become 
effective. 

The  Magnuson-Stevens  Act,  as 
amended  on  October  11, 1996, 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  use  the  private  sector  to 
provide  vessels,  equipment,  and 
services  necessary  to  survey  fishery 
resources  and  to  pay  for  surveys  through 
the  sale  of  fish  taken  during  the  survey 
or,  if  the  quality  or  amount  of  fish  is  not 
adequate,  on  a  subsequent  commercial 
fishing  trip  (sec.  402(e)).  Section 
303(b)(ll)  of  the  Magnuson-Stevens  Act 
enables  the  Secretary  to  "reserve  a 
portion  of  the  allowable  biological  catch 
of  the  fishery  for  use  in  scientific 
research."  A  vessel  that  is  chartered  by 
NMFS  to  conduct  resource  surveys 
becomes  a  "scientific  research  vessel" 
as  defined  at  50  CFR  600.10,  and  it  must 
not  conduct  commercial  fishing  on  the 
same  trip  during  which  a  resource 
survey  is  conducted. 

Background 

At  its  November  1997  meeting,  the 
Council  recommended  that  NMFS 
implement  an  emergency  rule  for  1998 
that  would  allow  owners  or  operators  of 
vessels  that  collect  resource  information 
to  be  compensated  with  fish.  At  the 
time,  the  Council  was  in  the 
developmental  stages  of  Amendment  11, 
with  the  expectation  that  a  portion  of 
Amendment  11  would  authorize  the 
Council  to  allow  small  amounts  of  the 
allowable  biological  catches  (ABC)  of 
managed  species  to  be  reserved  for  use 
in  scientific  research  and  as 
compensation  fish  for  that  research. 
Because  NMFS  needed  to  use  private 
vessels  in  its  resource  surveys  in  the 
summer  and  fall  of  1998,  emergency 
rule  authorization  was  needed  to  make 
fish  available  as  compensation  for  those 
vessels  conducting  the  surveys  before 
Amendment  11  could  be  approved.  A 
proposed  emergency  rule  with  a  request 
for  public  comments  was  published  on 
May  15, 1998  (63  FR  27035).  On  July  1, 


1998,  the  emergency  rule  in  support  of 
this  action  became  effective  (63  FR 
36614,  July  7,  1998).  NMFS  received 
one  public  comment,  which  was 
supportive  of  the  action  and  resulted  in 
no  change  to  the  emergency  rule.  This 
extension  makes  no  change  to  the 
regulatory  text  for  this  rule,  which  is 
available  at  50  CFR  660.350. 

NMFS  is  committed  to  addressing 
concerns  over  the  amount  and  accuracy 
of  survey  data  used  for  stock 
assessment.  However,  Federal  fiscal 
constraints  have  precluded  gathering 
the  information  needed.  The 
unavailability  of  the  principal  NOAA 
survey  ship.  Miller  Freeman,  has  further 
restricted  the  agency's  ability  to  gather 
data.  To  expand  and  improve 
information  used  in  management  of  the 
groundfish  fishery,  the  fishing  industry, 
environmental  groups,  and  NMFS 
actively  explored  ways  to  involve  the 
fishing  industry  in  gathering  data.  A 
result  of  this  effort  was  the  emergency 
rule  to  compensate  a  fishing  vessel's 
owner  or  operator  with  fish  for 
participating  in  collecting  the  resource 
information. 

During  1998,  compensation  with  fish 
was  included  as  a  component  of 
contracts  that  NMFS  awarded  to 
commercial  fishing  vessels  to  conduct 
the  annual  slope  survey. 
Implementation  of  these  provisions  has 
allowed  NMFS  to  expand  sampling  and 
provide  much  needed  data  for 
groundfish  stock  assessments. 
Extending  these  provisions  until   • 
Amendment  11  regulations  become 
effective  will  allow  NMFS  to  proceed 
with  data  collection  programs  during 
the  winter  and  spring  of  1999  that  will 
provide  additional  data  for  groundfish 
stock  assessment. 

The  process  by  which  NMFS  and  the 
Council  will  approve  the  use  of  fish  for 
compensation  is  described  in  the 
preamble  of  the  emergency  rule  (63  FR 
36614,  July  7,  1998).  In  addition, 
detailed  discussion  on  the 
compensation  process  for  vessels 
conducting  resource  surveys,  including 
the  issuance  of  exempted  fishing 
permits,  the  selection  of  commercial 
vessels,  the  adjustment  of  the  ABCs  to 
account  for  compensation  fishing,  and 
the  retention  of  samples  are  included  in 
the  preamble  to  the  emergency  rule  and 
is  not  restated  in  this  extension. 

Classification 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

This  emergency  rule  contains  a 
collection-of-informatioii  i-equirement 
subject  to  the  Paperwork  P';duction  Act 
(PRA).  Notwithstanding  any  other 
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provision  of  law.  no  person  is  required 
to  respond  to,  :ior  shall  any  person  be 
subject  to  a  pe  lalty  for  failure  to  comply 
with,  a  collect  on  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valic  0MB  control  number. 
The  collection  of  this  information  has 
been  approvec  by  0MB  under  0MB 
control  numbe  r  0648-0203  for  Federal 
fishing  permit:!.  The  public  reporting 
burden  for  applications  for  exempted 
fishery  permit*  is  estimated  at  1  hour 
per  response;  ihe  burden  for  reporting 
by  exempted  fishing  permittees  is 
estimated  at  30  minutes  per  response. 
These  estimates  include  the  time  for 
reviewing  instructions ,  searching 
existing  data  siurces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  revising  the  collection 
of  information!  Send  comments 
regarding  thes^  burden  estimates  or  any 
other  aspect  o[  the  data  requirements, 
including  sug^stions  for  reducing  the 
burden,  to  NM  FS  (see  ADDRESSES)  and 
to  OMB,  Wash  ington,  DC  20503  (ATTN: 
NOAA  Desk  Officer). 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  E)ecem  )er  28. 1998. 
Gary  C.  Matlod  , 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-34/  86  Filed  12-29-98;  2:24  pm] 

BILUNG  CODE  361(-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981222314-8321-02;  I.D. 
121698B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Quif  of  Alaska; 
Interim  1999  Harvest  Specifteations 


Natiofial  Marine  Fisheries 

,,  National  Oceanic  and 
i administration  (NOAA), 


agency: 

Service  {NMF$) 

Atmospheric 

Commerce. 

action:  Interim  1999  harvest 

specifications Ifor  groundfish  and 

associated  ma|iagement  measures. 

i 

summary:  NMt'S  issues  interim  1999 
total  allowabl*  catch  (TAC)  amounts  for 
each  category  pf  groundfish  and 
specificationsifor  prohibited  species 
bycatch  allow^ces  for  the  groundfish 
fishery  of  the  pulf  of  Alaska  (GOA). 
This  action  is  kiecessary  to  conserve  and 
manage  the  groundfish  resources  in  the 
GOA  and  is  intended  to  implement  the 
goals  and  objectives  of  the  Fishery 


Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 
DATES:  Effective  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1, 1999.  until  the 
effective  date  of  the  final  1999  harvest 
specifications  for  GOA  groundfish, 
which  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  The  preliminary  1999  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report,  dated  September  1998. 
is  available  from  the  North  Pacific 
Fishery  Management  Council.  605  West 
4th  Avenue.  Suite  306.  Anchorage.  AK 
99501-2252.  telephone  907-586-7237. 
The  Final  Supplemental  Environmental 
Impact  Statement  as  well  as  an 
Environmental  Assessment  prepared  for 
this  action  and  the  final  1999  GOA 
groundfish  specifications  may  be 
obtained  from  the  Alaska  Region. 
NMFS.  P.O.  Box  21668,  Juneau,  Alaska 
99801-21668.  Attn:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  regulations  at  50  CFR  part  679 
that  implement  the  FMP  govern  the 
groundfish  fisheries  in  the  GOA.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMP. 
and  NMFS  approved  it  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  General 
regulations  that  also  pertain  to  the  U.S. 
fisheries  appear  at  50  CFR  part  600. 

The  Council  met  October  7  to  12, 
1998,  to  review  scientific  information 
concerning  groundfish  stocks.  At  that 
meeting,  the  Council  adopted  the 
preliminary  SAFE  Report  for  the  1999 
GOA  groundfish  fisheries.  The 
preliminary  SAFE  Report,  dated 
September  1998,  provides  an  update  on 
the  status  of  stocks.  Copies  of  the 
preliminary  SAFE  Report  are  available 
for  public  review  from  the  Council  (see 
ADDRESSES).  The  Council  recommended 
a  preUminary  total  TAC  of  327.046 
metric  tons  (mt)  and  a  preliminary  total 
acceptable  biological  catch  of  548,650 
mt  for  the  1999  fishing  year. 

Under  §679.20(c)(l)(ii),  NMFS 
published  in  the  December  30. 1998 
Federal  Register,  the  proposed  initial 
harvest  specifications  for  groundfish 
and  associated  management  measures  in 
the  GOA  for  the  1999  fishing  year.  That 
action  discusses  in  detail  the  1999 
specification  process,  as  well  as  1999 
proposed  specifications,  reserves, 
apportionments  for  groundfish,  and  PSC 
limits. 

This  action  provides  interim  harvest 
specifications  and  apportionments 


thereof  of  GOA  groundfish  for  the  1999 
fishing  year  that  will  become  available 
on  January  1, 1999.  and  remain  in  effect 
until  superseded  by  the  final  1999 
harvest  specifications.  NMFS  notes  that 
the  Council,  at  its  December  1998 
meeting,  requested  NMFS  to  implement, 
by  emergency  interim  rule,  conservation 
measures  to  mitigate  impacts  of  the 
GOA  pollock  fishery  on  Steller  sea  lions 
and  their  critical  habitat.  Prior  to  the 
opening  of  the  1999  pollock  trawl 
fisheries,  NMFS  will  implement 
measures  necessary  to  ensure  that  the 
pollock  trawl  fisheries  do  not  jeopardize 
the  continued  existence,  or  adversely 
modify  the  critical  habitat,  of  Steller  sea 
lions.  NMFS  will  revise  the  pollock 
interim  specifications  accordingly. 

Establishment  of  Interim  TACs 

Regulations  at  §  679.20(c)(2)  require 
that  one-fourth  of  each  proposed  TAG 
and  apportionment  thereof  (not 
including  the  reserves  and  the  first 
seasonal  allowance  of  pollock),  one- 
foiulh  of  the  proposed  halibut 
prohibited  species  catch  (PSC)  amoxmts, 
and  the  proposed  first  seasonal 
allowance  of  pollock  become  available 
for  harvest  at  0001  hours.  A.l.t..  January 
1.  on  an  interim  basis  and  remain  in 
effect  until  superseded  by  the  final 
harvest  specifications. 

On  December  16.  1998.  NMFS 
approved  portions  of  Amendment  51  to 
the  FMP.  which  allocate  100  percent  of 
the  pollock  TAC  and  90  percent  of  the 
Pacific  cod  TAC  to  vessels  catching 
pollock  and  Pacific  cod  for  processing 
by  the  inshore  component.  Ten  percent 
of  the  Pacific  cod  TAC  is  allocated  to 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component. 

The  reserves  for  the  GOA  are  20 
percent  of  the  TAC  amounts  for  pollock. 
Pacific  cod.  flatfish  species,  and  the 
"other  species"  category.  The  GOA 
groundfish  TAC  amounts  have  been 
fully  utilized  since  1987.  NMFS  expects 
this  trend  to  continue  in  1999,  and,  with 
the  exception  of  Pacific  cod,  has 
proposed  reapportioning  all  the  reserves 
to  TAC. 

The  Pacific  cod  fishery  in  the  GOA 
has  become  increasingly  difficult  to 
manage.  The  increased  number  of 
participants,  unexpected  increases  in 
harvest  rates,  and  unexpected  shifts  to 
other  management  areas  and  targets  in 
the  GOA  have  resulted  in  overharvests 
of  Pacific  cod  in  some  areas.  Therefore, 
NMFS  proposed  to  initially  reserve  20 
percent  of  the  Pacific  cod  TACs  in  the 
GOA  as  a  management  buffer  to  prevent 
exceeding  the  Pacific  cod  TAC. 

With  the  exception  of  Pacific  cod,  the 
interim  TAC  amounts  contained  in 
Table  1  to  this  part  reflect  the 
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reapportionment  of  reserves  back  to  the 
TAG. 

Interim  1999  GOA  Groundfish  Harvest 
Specifications  and  Apportionments 

Table  1  to  this  part  provides  interim 
TAG  amounts,  interim  TAG  allocations 
of  Pacific  cod  to  the  inshore  and 


offshore  components,  the  first  seasonal 
allowance  of  pollock  in  the  combined 
Western  and  Central  regulatory  areas, 
and  interim  sablefish  TAG 
apportioimients  to  hook-and-line  and 
trawl  gear.  These  interim  TAG  amounts 
and  apportionments  become  effective  at 
0001  hours.  A.l.t.,  January  1, 1999.  This 


table  also  lists  inshore/offshore 
allocations  of  Pacific  cod  that  will  be 
effective  under  the  final  rule 
implementing  the  inshore/offshore 
allocations  of  Pacific  cod  authorized 
under  Amendment  51  to  the  FMP  that 
was  approved  by  NMFS  on  December 
16,  1998. 


Table  1. —Interim  1999  TAG  Amounts  of  Groundfish  for  the  Combined  Western/Central  (W/C),  Western 
(W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYak),  Southeast  Out- 
side (SEO),  AND  GULFWIDE  (GW)  DISTRICTS  OF  THE  GULF  OF  ALASKA  (G0A);1  2  THE  FIRST  SEASONAL  ALLOW- 
ANCES OF  POLLOCK  IN  THE  COMBINED  W/C  REGULATORY  AREAS;  INTERIM  SABLEFISH  TAC  APPORTK)NMENTS  TO 
HOOK-AND-UNE  (H/L)  AND  TRAWL  (TRW)  GEAR    • 


Species 


Polock)« 


Total 
Rex  sole 


Total  

Flattwad  sole 


Total  

FlatTish,  Shallow-water' 


Total  

Arrowtootti  flounder 


SutJtotal 

Total  

Pacific  cod  5 

Inshore  

Offshore  

Inshore 

Offshore  

Inshore 

Offshore  ». 

Total  

Flatfish,  Deep-water" 


Area 


W  (610) 
C(620) 
C(630) 

W/C 

E 


W 
W 

c 
c 

E 
E 


W 

c 

E 


W 

c 

E 


Total 

Sablefish  «««> 

H/L „ _ 

TRW „ 

H/L L 

TRW ^ 

TRW „ 

H/L 

H/L 


W 
C 

E 


Interim  TAC 
(ml) 


7,450 

12,510 

9,830 


29.790 
1,395 

31.185 

4,171 
436 

7.510 
834 

211 
23 


12.523 

86 
923 

785 


1,793 

298 

1,373 
618 


W 
C 

E 


W 

c 

E 


W 
W 
C 
C 

E 

WYak 

SEO 


2.288 

500 

1.250 

510 


2.260 

1.125 

3.238 

295 


4.658 

1,250 
6.250 
1.250 


8,750 

N/A(368) 

92 

N/A(1.264) 

316 

75 

N/A(543) 

N/A(872) 
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Table  1  — InIerim  1999  TAG  Amounts  of  Groundfish  for  the  Combined  Western/Central  (W/C).  Western 
(W),  Central  (C).  and  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat  (WYak),  Southeast  Out- 
side (SEO),  AND  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (G0A);12  the  First  Seasonal  Allow- 
ances OF  Pollock  in  the  Combined  W/C  Regulatory  Areas;  Interim  Sablefish  TAC  Apportionments  to 
Hook-anD-Line  (H/L)  and  Trawl  (TRW)  Gear— Continued 


Total  

Pacific  ocean 


Total  

Shoflraker/roughfeye 


Species 


peicti 


12 


Total  

Rockfish,  northeili 


Total  

Rockfish,  ottier '^ 


Total  

Rockfish,  pelagic 


1 13 


Shelf'" 


Total  

Rockfish,  demerial  shelf  SEO'^ 

Thomyhead  rockfish 


Total  

Atka  mackerel 


Other  species'* 


Area 


W 
C 

E 


W 

c 

E 


W 

c 

E 


w 
c 

E 


W 

c 

E 


Interim  TAC 
(mt) 


3,530 

453 

1.650 

592 


2,694 

40 
242 

115 


397 

210 

1,037 

3 


1,250 

5 
162 
375 


542 

156 
815 

250 


GOA  Total  Interim  TAC  

(Interim  TAC  amounts  have  been  rounded.) 


SEO 

W 
C 

E 


GW 


1,220 

140 

63 
178 

260 


500 

150 
3,893 


78,462 


1  Reserves  have  been  reapportioned  back  to  each  species  TAC  and  are  reflected  in  the  interim  TAC  anwunts  except  for  Pacific  cod.  (See 
§  679.20(a)(2).) 

2  See  §679.2  lor  definitions  of  regulatory  area  and  statistical  area.  See  Figure  3b  to  part  679  for  a  descriptkMi  of  regulatory  district 

3  Poflock  is  apcortkxied  to  ttvee  statistical  areas  in  the  combined  Western/Central  Regulatory  Area,  and  is  further  divided  into  three  alk>warx:es 
of  25  percent,  33  percent,  and  40  percent  The  first  allowarx»s  are  in  effect  on  an  interim  basis  as  of  January  1 ,  1999.  In  the  Eastern  Regulatory 
Area.  polkx:k  is  rwt  divkJed  into  less  than  annual  allowances,  and  one-fourth  of  the  TAC  is  available  on  an  interim  basis. 

*  Under  Amendment  51  of  the  FMP  approved  by  NMFS  on  December  16,  1998,  the  pdkxk  TAC  in  all  regulatory  areas  will  be  allocated  100 
percent  to  vessels  catching  groundfish  for  processing  by  the  inshore  component  after  subtraction  of  amounts  ttiat  are  determined  by  ttie  Re- 
gkxial  Administrator,  NMFS,  to  be  necessary  to  support  the  bycatch  needs  of  the  offshore  component  in  directed  fisheries  for  other  groundfish 
species.  At  this  Ime,  these  bycatch  anxjunts  are  unknown  and  will  be  determiried  during  ttie  fishing  year.  (See  §679.20(a)(6)(ii)). 

5  The  Pacific  ood  TAC  in  all  regulatory  areas  is  allocated  90  percent  to  vessels  calchino  groundfish  for  processing  by  the  inshore  component 
and  10  percent  to  vessels  catching  groundfish  for  processing  t>y  ttie  offshore  component.  (See  §679.20(a)(6)(iii).) 

*  "Deep-water  flatfish"  means  Dover  sole,  Greenland  turtxjt  and  deepsea  sole. 

^"Shaltow-water  flatfish"  means  flatfish  not  including  "deep-water  flatfish",  flattiead  sole,  rex  sole,  or  arrowtooth  flounder. 

8Sat)lefish  TAC  amounts  for  each  of  ttie  regulatory  areas  and  districts  are  assigned  to  hook-and-line  and  trawl  gear.  In  the  Central  and  West- 
em  Regulatory  Areas,  80  percent  of  ttie  TAC  is  aikxated  to  hook-and-line  gear  and  20  percent  to  trawl  gear.  In  the  Eastern  Regulatory  Area,  95 
percent  of  ttie  TAC  is  assigned  to  hook-and-line  gear.  Five  percent  is  alkx:ated  to  trawl  gear  and  may  only  be  used  as  bycatch  to  support  di- 
rected fisheries  lor  other  target  species.  (See  §  679.20(a)(4).) 
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8  The  sablefish  hook-and-line  (H/L)  gear  fishery  is  managed  under  the  Individual  Fishing  Quota  (IFQ)  program  and  is  subject  to  regulations 
contained  in  subpart  D  of  50  CFR  part  679.  Annual  IFQ  amounts  are  based  on  the  final  TAG  amount  specified  for  the  sablefish  H/L  gear  fishery 
as  contained  in  the  final  specifications  for  groundfish.  Under  §  679.7(f)(3),  retention  of  sablefish  caught  with  H/L  gear  is  prohibited  unless  the  har- 
vest is  authorized  under  a  valid  IFQ  permit  and  IFQ  card.  In  1999,  IFQ  permits  and  IFQ  cards  will  not  be  valid  pnor  to  the  effective  date  of  the 
1999  final  specifications.  Thus,  fishing  for  sablefish  with  H/L  gear  will  not  be  authorized  under  these  intenm  specifications.  Nonetheless,  intenm 
amounts  are  shown  in  parentheses  to  reflect  assignments  of  one-fourth  of  the  proposed  TAG  amounts  among  gear  categones  and  regulatory 
areas  in  accordance  with  §679.20(c)(2)(i).  See  §679.40  for  guidance  on  the  annual  allocafion  of  IFQ. 

^°  Sablefish  caught  in  the  GOA  with  gear  other  than  hook-and-line  or  trawl  gear  must  be  treated  as  prohibited  spades  and  may  not  be  re- 
tained. 

' '  "Pacific  ocean  perch"  means  Sebastes  alutus. 

'2"Shortraker/rougheye  rockfish"  means  Sebastes  borealis  (shortraker)  and  S.  aleutianus  (rougheye). 

'3  "Northern  rockfish"  means  Sebastes  polyspinis. 

'*  "Other  rockfish"  in  the  Western  and  Gentral  Regulatory  Areas  and  in  the  West  Yakutat  District  means  skjpe  rockfish  and  demersal  shelf 
rockfish.  The  category  "other  rockfish"  in  the  Southeast  Outside  District  means  slope  rocrfdish. 

'* "Slope  rockfisn"  means  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill),  S.  paudspinis  (txxaccio),  S.  goodei  (chilipepper),  S.  crameri 
(darkblotch),  S.  elongatus  (greenstriped),  S.  variegateu  (hartequin),  S.  wilsoni  (pygmy).  S.  proriger  (redstripe),  S.  zacentrus  (sharpchin),  S.  jordani 
(shortbelly),  S.  brevispinis  (silvergrey),  S.  diploproa  (splitnose),  S.  saxicola  (stripetail),  S.  miniatus  (vermilion),  S.  babcocki  (redbanded),  and  S. 
reedi  (yeliowmouth). 

'^"Pelagic  shelf  rockfish"  includes  Sebastes  ciliatus  (dusky),  S.  entomelas  (widow),  and  S.  flavidus  (yellowtail).  "Offshore  Pelagic  shelf  rock- 
fish" includes  S.  ciliatus  (dusky),  S.  entomelas  (widow),  and  S.  flavidus  (yellowtail). 

'^"Demersal  shelf  rockfish"  means  Sebastes  pinniger  (canary),  S.  nebulosus  (china),  S.  caurinus  (copper),  S.  maliger  (quillback),  S. 
helvomaculatus  (rosethom),  S.  nigrodnctus  (tiger),  and  S.  ruberrimus  (yeltoweye). 

'8  "Other  species"  includes  sculpins,  sharks,  skates,  squid,  and  octopus.  The  TAG  for  "other  species"  equals  5  percent  of  the  TAG  amounts  of 
target  species. 


Interim  Halibut  PSC  Mortality  Limits         Classification 


Under  §  679.21(d),  annual  Pacific 
halibut  PSC  mortality  limits  are 
established  for  trav/1  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
The  Coimcil  recommended  that  the 
1998  halibut  mortality  limits  be 
reestablished  for  1999  because  no  new 
information  was  available.  Consistent 
with  1998,  the  Council  recommended 
exemptions  for  pot  gear,  jig  gear,  and  the 
sablefish  hook-and-line  fishery  from 
halibut  PSC  limits  for  1999.  The  interim 
PSC  limits  take  effect  on  January  1, 
1999,  and  remain  in  effect  until 
superseded  by  the  final  1999  harvest 
specifications.  The  interim  haUbut  PSC 
limits  are:  (1)  500  mt  to  trawl  gear,  (2) 
75  mt  to  hook-and-line  gear  for  fisheries 
other  than  demersal  shelf  rockfish,  and 
(3)  2.5  mt  to  hook-and-line  gear  for  the 
demersal  shelf  rockfish  fishery  in  the 
Southeast  Outside  District. 

Regulations  at  §679.21(d)(3)(iii) 
authorize  apportionments  of  the  trawl 
halibut  PSC  limit  allowance  as  bycatch 
allowances  to  a  deep-water  species 
complex;  comprising  rex  sole,  sablefish, 
rockfish,  deep-water  flatfish,  and 
arrowtooth  flounder,  and  to  a  shallow- 
water  species  complex;  comprising 
pollock,  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species".  The  interim  1999 
apportionment  for  the  shallow-water 
species  complex  is  417  mt  and  for  the 
deep-water  species  complex  is  83  mt. 

NMFS  will  implement  fishery 
closures  for  those  fisheries  where 
insufficient  interim  TAC  exists  to 
support  a  directed  fishery.  The  closures 
will  be  implemented  prior  to  the 
beginning  of  the  1999  fishing  year. 


This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  E.O.  12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS 
completed  a  consultation  on  the  effects 
of  the  pollock  and  Atka  mackerel 
fisheries  on  listed  and  candidate 
species,  including  the  Steller  sea  lion, 
and  designated  critical  habitat.  The 
biological  opinion  prepared  for  this 
consultation,  dated  December  3, 1998, 
concludes  that  the  pollock  fisheries  in 
the  Bering  Sea/Aleutian  Island 
Management  Area,  and  the  GOA 
jeopardize  the  continued  existence  of 
Steller  sea  lions  and  adversely  modify 
their  designated  critical  habitat.  The 
biological  opinion  contains  reasonable 
and  prudent  alternatives  (RPAs)  to 
mitigate  the  adverse  impacts  of  the 
pollock  fisheries  on  Steller  sea  lions.  At 
its  December  meeting,  the  Council 
recommended  specific  measures 
necessary  to  implement  the  RPAs.  On 
December  16, 1998,  NMFS  issued 
revised  reasonable  and  prudent 
alternatives  based  on  the  Council's 
recommendations  adopted  during  its 
December  meeting,  which  adhere  to  the 
principles  identified  in  the  December  3, 
1998,  Biological  Opinion.  Prior  to  the 
start  of  the  1999  pollock  fishery,  NMFS 
will  implement  these  measures  through 
emergency  rulemaking. 

NMFS  also  initiated  consultation  on 
the  effects  of  the  1999  GOA  groundfish 
fisheries  (excluding  pollock)  on  listed 
and  candidate  species,  including  the 
Steller  sea  lion  and  listed  seabirds,  and 
on  designated  critical  habitat.  The 
biological  opinion  prepared  for  this 
consultation,  dated  December  22, 1998, 
concludes  that  groundfish  fisheries  in 
the  GOA  (excluding  pollock)  are  not 
likely  to  jeopardize  the  continued 


existence  of  the  listed  and  candidate 
species,  or  to  adversely  modify 
designated  critical  habitat. 

The  Assistant  Administrator  for 
Fisheries  (AA),  NOAA,  finds  for  good 
cause  under  5  U.S.C.  553(b)(B)  that  the 
need  to  establish  interim  total  allowable 
catch  level  limitations  and  related 
management  measures  for  fisheries  in 
the  GOA,  effective  on  January  1,  1999. 
makes  it  impracticable  and  contrary  to 
the  public  interest  to  provide  prior 
notice  and  opportunity  for  public 
comment  on  this  rule.  Likwise,  the  AA 
finds  for  good  cause  under  5  U.S.C. 
553(d)(3)  that  the  need  to  establish 
interim  TAC  levels  and  other 
management  measures  in  the  GOA, 
effective  on  January  1,  1999,  makes  it 
impractical  and  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 
limits  and  measures  for  30  days. 
Regulations  at  §  679.20(c)(2)  require 
NMFS  to  specify  interim  harvest 
specifications  to  be  effective  on  January 
1  and  remain  in  effect  until  superseded 
by  the  final  specifications  in  order  for 
the  GOA  groundfish  fishing  season  to 
begin  on  January  1  (see  §  679.23). 
Without  interim  specifications  in  effect 
on  January  1,  the  groundfish  fisheries 
would  not  be  able  to  open  on  January 
1 ,  which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  Because  the  stock 
assessment  reports  and  other 
information  concerning  the  fisheries  in 
the  GOA  became  available  only 
recently,  NMFS  is  not  able  to  provide  an 
opportunity  for  comment  on  the  interim^ 
specifications.  NMFS  anticipates  that 
the  interim  specifications  will  be  in 
effect  for  only  a  short  period  of  time 
before  they  are  superseded  by  the  final 
specifications.  The  proposed  1999 
harvest  specifications  for  i^roundfish  of 
the  GOA  have  been  published  in  the 
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Federal  Registo-  on  December  30, 1998, 
and  provide  tl|e  opportunity  for  public 
comment.  Th^  interim  specifications 
will  be  effective  January  1,  1999. 

Because  these  interim  specifications 
are  not  required  to  be  issued  with  prior 
notice  and  opportunity  for  public 
comment,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Conseciuently,  no  regulatory 
flexibility  analysis  has  been  prepared. 

Authority:  IBiU.S.C.  773  etseq.  and  1801 
etseq. 

Dated:  December  28, 1998. 
Gary  C  Matleci. 

Director.  Office  bf  Sustainable  Fisheries. 
National  Marin^  Fisheries  Service. 
|FR  Doc.  98-34*29  Filed  12-28-98;  4:55  pml 

MLUNQ  COOC  W1*-22-r 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  079 

[Docket  No.  M1222313-8320-02: 1.D. 
1221  MA] 

Rsheries  of  t^e  Exciusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Area;  interim  1999 
Harvest  SpacHications  for  Qroundfish 

AGENCY:  National  Marine  Fisheries 

Service  (NMF5),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Interitn  1999  harvest 

specifications]  for  groundfish. 

summary:  NVfi^S  issues  interim  1999 
total  allowable  catch  (TAG)  amounts  for 
each  category  of  groundfish,  Community 
Development  IQuota  (CDCy  amounts, 
and  prohibited  species  catch  (PSC) 
amounts  for  Ube  groundfish  fishery  of 
the  Bering  Set  and  Aleutian  Islands 
management  »rea  (BSAI).  This  action  is 
necessary  to  c»nserve  and  manage  the 
groundfish  re$ources  in  the  BSAI  and  is 
intended  to  implement  the  goals  and 
objectives  of^e  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  anid  Aleutian  Islands  Area 
(FMP).  ■ 

DATES:  The  Interim  Specifications  are 
effective  from!  0001  hours,  Alaska  local 
time  (A.l.t),  jknuary  1, 1999.  until  the 
effective  date  {of  the  final  1999  harvest 
specification^  for  BSAI  groundfish, 
which  will  ba  published  in  the  Federal 
Register. 

ADDRESSES:  Tlie  preliminary  1999  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Repoii,  dated  September  1998, 
is  available  b^m  the  North  Pacific 


Fishery  Management  Council,  605  West 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252,  telephone  907-271-2809. 
The  Final  Supplemental  Envirormiental 
Impact  Statement  as  well  as  the 
Environmental  Assessment  (EA)  for  the 
1999  Groundfish  Harvest  Specifications 
is  available  from  the  Alaska  Region 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802-1668,  Attn:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Capron,  907-586-7228. 
SUPPt.EMENTARY  INFORMATION: 

Backgnmnd 

Federal  regulations  at  50  CFR  part  679 
that  govern  the  groundfish  fisheries  in 
the  BSAI  implement  the  FMP.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMP, 
and  NMFS  approved  it,  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
General  regulations  that  also  pertain  to 
the  U.S.  fisheries  appear  at  subpart  H  of 
50  CFR  part  600. 

The  Coimcil  met  in  October  1998  to 
review  scientific  information 
concerning  groundfish  stocks.  The 
Council  adopted  for  public  review  the 
preliminary  SAFE  Report  for  the  1999 
BSAI  groimdfish  fisheries.  The 
preliminary  SAFE  Report,  dated 
September  1998,  provides  an  update  on 
the  status  of  stocks.  Copies  of  the  SAFE 
Report  are  available  from  the  Coimcil 
(see  ADDRESSEES).  The  preliminary  TAG 
amounts  for  each  species  are  based  on 
the  best  available  biological  and 
socioeconomic  information.  The 
Council  recommended  a  preliminary 
total  acceptable  biological  catch  (ABC) 
of  2,379,976  metric  tons  (mt)  and  a 
preliminary  total  TAG  of  1.925,000  mt 
for  the  1999  fishing  year. 

Under  §  679.20(c)(1),  NMFS 
published  in  the  December  30,  1998 
Federal  Register,  proposed  harvest 
specifications  for  BSAI  groimdfish  for 
the  1999  fishing  year.  That  document 
contains  a  detailed  discussion  of  the 
1999  groundfish  harvest  specifications 
and  of  the  proposed  1999  TAGs.  initial 
TAGS  (ITAGs)  and  related 
apportionments,  ABC  amounts, 
overfishing  levels.  PSC  amounts,  and 
associated  management  measures  of  the 
BSAI  groundfish  fishery  including 
detailed  information  on  the 
implementation  of  the  American 
Fisheries  Act  (AFA). 

This  action  provides  interim  harvest 
specifications  and  apportionments 
thereof  for  BSAI  groundfish  for  the  1999 
fishing  year  that  will  become  available 
on  January  1.  1999,  and  remain  in  effect 
until  superseded  by  the  final  1999 
harvest  specifications. 


NMFS  notes  that  the  Council  at  its 
December  1998,  meeting  requested 
NMFS  to  implement  an  emergency 
interim  rule  establishing  conservation 
measures  to  mitigate  impacts  of  the 
BSAI  pollock  fishery  on  Steller  sea  lions 
and  their  critical  habitat.  NMFS  is 
currently  preparing  an  emergency  rule 
to  implement  parts  of  the  Council's 
recommendations  as  well  as  other 
measures  necessary  to  ensure  that  the 
pollock  trawl  fishery  does  not 
jeopardize  the  continued  existence,  or 
adversely  modify  the  critical  habitat,  of 
Steller  sea  lions.  These  emergency 
measures  will  likely  revise  these  interim 
specifications  for  pollock. 

Establishment  of  Interim  TACs 

Fifteen  percent  of  the  TAG  for  each 
target  species  or  species  group,  except 
for  the  hook-and-line  and  pot  gear 
allocation  of  sablefish.  is  automatically 
placed  in  a  non-specified  reserve 
(§  679.20(b)(1)).  The  remainder  is  the 
initial  TAG  (IT AC).  The  AFA  supersedes 
this  provision  for  pollock  because  the 
1999  TAG  fw  this  species  is  required  to 
be  fully  allocated  among  the  CDQ 
program,  incidental  catch  allowance, 
and  inshore,  catcher/processor,  and 
mothership  directed  fishery  allowances. 

Regulations  at  §  679.20(b)(l)(iii) 
require  that  one-half  of  each  TAG 
amount  placed  in  the  non-specified 
reserve  be  allocated  to  the  groundfish 
CDQ  reserve,  and  that  20  percent  of  the 
hook-and-line  and  pot  gear  allocation  of 
sablefish,  be  allocated  to  the  fixed-gear 
sablefish  CDQ  reserve.  The  AFA 
requires  that  10  percent  of  the  pollock 
TAG  be  allocated  to  a  pollock  CDQ 
reserve  (section  206).  The  groundfish 
and  pollock  CDQ  reserves  are  not 
further  apportioned  by  gear.  Fifteen 
percent  of  the  groundfish  CDQ  reserve 
established  for  squid,  arrowtooth 
flounder,  and  "other  species"  is 
apportioned  to  a  non-specific  CDQ 
reserve.  Regulations  governing  the  use 
and  release  of  the  non-specific  CDQ 
reserve  are  found  at  §  679.31(g). 
Regulations  at  §  679.21(e)(l)(i)  also 
require  that  7.5  percent  of  each  PSC 
limit,  with  the  exception  of  herring,  be 
withheld  as  prohibited  species  quota 
(PSQ)  reserve  for  the  CDQ  fisheries. 
Regulations  governing  the  management 
of  the  CDQ  and  PSQ  reserves  are  set 
forth  at  §679.30  and  §679.31. 

After  subtraction  of  the  CDQ  reserves, 
the  remainder  of  the  non-specified 
reserve  is  not  designated  by  species  or 
species  group,  and  any  amount  of  the 
reserve  may  be  reapportioned  to  a  target 
species  or  the  "other  species"  category 
during  the  year,  providing  that  sudi 
reapportionments  do  not  result  in 
overfishing. 
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Regulations  at  §  679.20(c)(2)(ii) 
require  that  one-fourth  of  each  proposed 
IT  AC  amount  and  apportionment 
thereof  (not  including  the  first  seasonal 
allowance  of  pollock),  one-fourth  of 
each  prohibited  species  catch  (PSC) 
allowance  established  under  §  679.21, 
and  the  first  seasonal  allowance  of 
pollock  TAG  become  effective  0001 
hours,  A. It.,  January  1,  on  an  interim 
basis  and  remain  in  effect  until 
superseded  by  the  final  groundfish 
harvest  specifications. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  November  9, 1998, 
(63  FR  60288)  th«t  would  implement 
measures  to  mitigate  effects  of  the  Atka 
mackerel  fishery  on  Steller  sea  lion 
critical  habitat.  NMFS  anticipates  that  a 
final  rule  will  be  effective  by  January  20, 
1999,  the  start  of  the  1999  trawl  season, 
that  will  seasonally  apportion  the  Atka 
mackerel  TACs  and  revise  the  interim 
specifications  for  this  species. 

Apportionment  of  Pollock  TAG  to 
Vessels  Using  Nonpelagic  Trawl  Gear 

Regulations  at  §  679.20(a)(5)(i)(B) 
authorize  NMFS,  in  consultation  with 


the  Gouncil,  to  limit  the  amount  of 
pollock  that  may  be  taken  in  the 
directed  fishery  for  pollock  using 
nonpelagic  trawl  gear.  At  its  June  1998 
meeting,  the  Gouncil  adopted 
management  measures  that,  if  approved 
by  NMFS,  would  prohibit  the  use  of 
nonpelagic  trawl  gear  in  the  directed 
fishery  for  pollock  and  reduce  specified 
prohibited  species  bycatch  limits  by 
amounts  equal  to  anticipated  savings  in 
bycatch  or  bycatch  mortality  that  would 
be  expected  ft-om  this  prohibition.  The 
Gouncil  did  not  take  specific  action  to 
allocate  zero  amounts  of  pollock  to  the 
1999  directed  fishery  for  pollock  with 
nonpelagic  trawl  gear  under 
§679.20(a)(5)(i)(B)  because 
implementation  of  the  Gouncil's  June 
action  in  time  for  the  1999  fishery  was 
assumed. 

NMFS  recognizes  that  the  Council's 
proposed  prohibition  on  the  use  of 
nonpelagic  trawl  gear  in  the  BSAI 
pollock  fishery  will  not  be  effective  in 
time  for  the  1999  pollock  "A"  season 
fishery  that  starts  on  January  20. 
Therefore,  NMFS  allocates  0  mt  of  the 


BSAI  pollock  TAG  to  the  directed 
fishery  for  pollock  with  nonpelagic 
trawl  gear.  The  action  is  necessary  to 
reduce  unnecessary  bycatch  in  the  1999 
pollock  fishery  and  to  carry  out  the 
Council's  intent  for  this  fishery.  For 
further  discussion  of  this  action  see  the 
proposed  1999  harvest  specifications  for 
BSAI  groundfish  published  in  the 
Federal  Register  on  December  30,  1998. 

Interim  1999  BSAI  Groundfish  Harvest 
Specifications 

Table  1  provides  interim  TAG  and 
GDQ  amounts  and  apportionments 
thereof.  Regulations  at  §  679.20(c)(2)(ii) 
do  not  provide  for  an  interim 
specification  for  the  non-trawl  sablefish 
GDQ  reserve  or  for  sablefish  managed 
under  the  Individual  Fishing  Quota 
(IFQ)  management  plan.  As  a  result, 
fishing  for  the  non-trawl  allocation  of 
GDQ  sablefish  and  sablefish  harvested 
with  fixed  gear  is  prohibited  until  the 
effective  date  of  the  Final  1999 
Groundfish  Specifications. 


Table  1.— Interim  1999  TAC  Amounts  for  Groundfish  and  Apportionments  There  for  the  Bering  Sea  and 

Aleutian  Islands  Management  Area  ^  2 


Species  and  component 

(if  applicable) 


Pollock  2 

Inshore  

Catcher/processor 

Mothership  

CDQ  

Inshore  

Catcher/processor 

Mothership  

CDQ  

Inshore  

Catcher/processor . 

Mothership  

CDQ  


Area  and/or  gear 
(if  applicable) 


as 

BS 

BS 

BS 

ai 

ai 

AI  

AI  

BogDist 
BogDist 
BogDist 
BogDist 


Interim 
TAC 


Total  Pollock 
Pacific  Cod  3 


CDQ 


Total  Pacific  cod 
Sablefish*  5 


Total  Sablefish 
Atka  mackerel  * 


Total  Atka  mackerel 

Yellowfin  sole „ 

Rock  sole  _ 


Jig 

H/L  &  Pot  .. 
Trawl  C/Vs 
Trawl  C/Ps 


BS-Trawl  

BS-H/L  &  Pot 

Al-Trawt  

AI-H/L&Pot  . 


Western  AI 

Central  AI  

Eastern  AI/BS 

Jig  gear 

Other  gear  


BSAI 
BSAI 


197,012 

157.610 

39,402 

10.067 
8.054 
2.013 

423 

338 

85 


Interim 
CDQ 


46.575 


2.380 


100 


415,005 

49,055 

893 

22.759 

10.487 

10.487 

3.938 

44.625 

3,938 

138 

12 

N/A 

N/A 

73 

6 

N/A 

N/A 

211 

18 

5,738 

506 

4.760 

420 

3,166 

279 

32 

3.135 

13,664 
46.750 
21,250 


1,205 
4,125 
1,875 
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Table  i.— Interim  1999  TAG  Amounts  for  Groundfish  and  Apportionments  There  for  the  Bering  Sea  and 

Aleutian  Islands  Management  Area  ^  2_continued 


Species  and  component 
(if  applicable) 


Greenland  turtx)t 


Total  Greenland  turtx>t 

Arowtooth  floun0er 

Flathead  sole 


Other  flatfish  ' 
Pacific  ocean  pefch 


Total  Pictfic  ocean  perch 

Othef  red  rockfi**  

Sharpchln/Northern  „. 

ShoftraKer/Rougheye 

Other  rockfish*  L 


lolw 


roddish 


Total 
Squid  .... 
Other  Spedes  ^ 
Non-specified  CpQ  reserve," 


Total  interim  TAG 


Area  and/or  gear 
(if  applicable) 


BS 
Al  . 


BSAI  

BSAI  

BSAI  

BS 

Western  Al 
Central  Al  . 
Eastern  Al  . 


BS 
Al  . 
Al  . 
BS 
Al  . 


BSAI 
BSAI 
BSAI 


Interim 
TAG 


2,136 
1,052 


3.188 

3,400 

21,250 

19,005 

298 

1,186 

733 

652 


2,869 

57 

899 

205 

78 

146 


224 

419 

5.483 


601.668 


Interim 
GDQ 


188 
93 


281 

255 

1.875 

1,677 

26 

105 

65 

57 


253 

5 

79 

18 

7 
13 


20 

31 

411 

123 


65,246 


'  Amounts  arel  in  metric  tons.  These  amounts  apply  to  the  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  area  unless  othenwse  specified. 
With  the  excepfi^  of  pollock,  and  for  purposes  of  these  specifications,  ttie  BS  includes  the  Bogoslof  District  (BogDist). 

2After  subtraction  of  the  pollock  GDQ  amount  (10  percent  of  the  TAG)  and  the  incidental  catch  allowance  (6  percent  of  the  remainder  of  the 
TAG)  the  ITAG  amounts  of  polkx*  for  each  subarea  or  district  are  then  divided  into  A  and  B  seasonal  allowances.  (See  §679.20(a;(5)(i;.)  For 
the  BS  subarea.  the  A  and  B  seasonal  apportionments  are  45  and  55  percent  of  the  pollock  ITAG  amounts,  respectively.  The  Al  subarea  and  the 
Bogostof  District  receive  100  percent  of  their  respective  ITAG  seasonal  allowances  during  the  A  season  with  the  remainder  of  the  respective 
ITAG  seasonal  altowance  during  the  B  season.  Component  altocations  of  the  ITAG  amounts  are  50  percent  for  the  Inshore,  40  percent  for  listed 
catcher/processors  and  1 0  percent  to  vessels  delivering  to  Motherships.  The  first  seasonal  allowance  of  the  pollock  component  allocations  are  in 
effect  on  January  1  as  an  interim  TAG.  NMFS,  under  regulations  at  §679.20(a)(5)(i)(B),  afkjcates  0  mt  of  pollock  to  nonpelagic  trawJ  gear.  This 
action  is  based  on  Counal  intent  to  prohibit  ttie  use  of  nonpelagic  trawl  gear  in  1999  because  of  concerns  of  unnecessary  bycatch  with  bottom 
trawl  gear  in  the  pollock  fishery. 

3  After  subtraction  of  the  resen/es,  the  ITAG  amount  for  Pacific  cod  is  allocated  2  percent  to  vessels  using  jig  gear,  51  percent  to  H/L  gear,  and 
47  percent  to  Trawl.  The  Pacific  cod  allocation  to  trawl  gear  is  split  evenly  between  catcher  vessels  and  catcher/processor  vessels  (See 
§679.20(a)(7)(i)).  Pacific  cod  ITAG  seasonal  apportionments  to  vessels  using  H/L  or  pot  gear  are  not  reflected  in  the  interim  TAG  amounts.  One- 
fourth  of  the  \JfiC  gear  apportionments  are  In  effect  on  January  1  as  an  interim  TAG. 

*Sablefish  gear  allocations  are  as  follows:  In  the  BS  subarea,  trawl  gear  is  allocated  50  percent  and  H/L  and  pot  gear  is  alkxated  50  percent 
of  the  TAG.  In  the  Al  subarea,  trawl  gear  is  allocated  25  percent,  and  H/L  and  pot  gear  is  atkxated  75  percent  of  the  TAG  (See  §679.20(a)(4)(iii) 
and  (iv)).  Rfteen  percent  of  the  sablefish  trawl  gear  allocation  is  placed  in  the  nonspedfk:  reserve.  One-fourth  of  the  ITAG  amount  for  trawl  gear 
is  in  effect  January  1  as  an  interim  TAG  amount. 

5  Trie  sablefis^  H/L  gear  fishery  is  managed  under  the  IFQ  program  and  subject  to  regulations  contained  in  sutjpart  D  of  50  CFR  part  679. 
Twenty  percent  of  the  sablefish  H/L  and  pot  gear  final  TAG  amount  will  be  reserved  for  use  by  GDQ  participants.  (See  §  679.31(c).)  Existing  reg- 
ulations at  §679.20(c)(2)(ii)  do  not  provide  for  an  interim  specification  for  the  GDQ  sablefish  reserve  or  for  an  interim  speafication  for  sablefish 
managed  under  the  IFQ  program.  In  addition,  in  accordance  with  §  679.7(f)(3),  retention  of  sablefish  caught  with  fixed  gear  is  prohibited  unless 
the  harvest  is  authorized  under  a  valid  IFQ  permit  and  IFQ  card.  In  1999,  IFQ  permits  and  IFQ  cards  will  not  be  valid  prior  to  the  effective  date  of 
the  1999  final  s|>ecifications.  Thus,  fishing  for  sablefish  with  fixed  gear  is  not  authonzed  under  these  interim  specifications.  See  subpart  D  of  50 
CFR  part  679  and  §  679.23(g)  for  guidance  on  the  annual  alkxation  of  IFQ  and  the  sat>lefish  fishing  season. 

•Regulations  at  §679.20  (a)(8)  require  that  up  to  2  percent  of  the  Eastern  Al  area  ITAG  Ije  allocated  to  the  jig  gear  fleet.  The  amount  of  this 
alkxatwn  is  1  percent  and  was  determined  by  the  Council  based  on  anticipated  harvest  capacity  of  the  Jig  gear  fleet.  The  jig  gear  allocation  is 
not  apportkxied  by  season. 

^  "Other  flatfish"  includes  all  flatfish  species  except  for  Pacific  halibut  (a  prohitjited  species),  flathead  sole,  Greenland  turbot,  rock  sole,  ■ 
arrowtooth  ftounder,  and  yellowfin  sole. 

*  "Other  red  rackfish"  includes  shortraker,  rougheye,  sharpchin,  and  northern  rockfish  in  the  BS  subarea. 

""Other  rockish"  includes  all  Sebastes  and  Sebastolobus  species  except  for  Padfk:  ocean  perch,  sharpchin,  northern,  shortraker,  and 
rougheye  rockfish. 

'°"Other  species"  indudes  sculpins,  sharks,  skates,  eulachon,  smelts,  capelin,  and  octopus. 

' '  Fifteen  percent  of  the  groundfish  GDQ  reserve  established  for  squkj,  arrowtooth  flounder,  and  "other  spedes"  is  alkxated  to  a  non-spedfic 
CDQ  reserve  (f  679.31(g)). 


Pollock  Allocations  Under  the  AFA 

The  AFA  specifies  the  manner  in 
which  the  BSAl  pollock  TAG  must  be 
allocated  among  industry  components. 
Under  sectioi^  206  of  the  AFA,  10 
percent  of  thelBSAI  pollock  TAG  is 
allocated  as  a  {directed  tishing  allowance 


to  the  CDQ  program.  The  remainder  of 
the  BSAI  pollock  TAG,  after  the 
subtraction  of  an  allowance  for  the 
incidental  catch  of  pollock  by  vessels 
harvesting  other  groundfish  species,  is 
allocated:  50  percent  to  catcher  vessels 
harvesting  pollock  for  processing  by  the 
inshore  component,  40  percent  to  listed 


catcher/processors  and  listed  catcher 
vessels  harvesting  pollock  for 
processing  by  listed  catcher/processors 
in  the  offshore  component,  and  10 
percent  to  catcher  vessels  harvesting 
pollock  for  processing  by  listed 
motherships  in  the  offshore  component 
(Table  1).  For  1999,  NMFS  has  proposed 
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an  incidental  catch  allowance  of  6 
percent  of  the  poUock  TAG  after 
subtraction  of  the  10  percent  CDQ 
reserve.  The  considerations  leading  to 
this  proposal  are  discussed  in  the 
proposed  1999  harvest  specifications  for 
BSAI  groundfish  which  was  published 
in  the  Federal  Register  on  December  30, 
1998. 

The  AFA  also  contains  three  specific 
pollock  allocations  that  must  be 
specified  annually.  First,  paragraph 
208(e)(21)  of  the  AFA  specifies  that 
catdier/processors  qualifying  to  fish  for 
pollock  under  this  paragraph  are 
prohibited  from  harvesting  in  the 
aggregate  a  total  of  more  than  one-half 
(0.5)  percent  of  the  pollock  allocated  to 
vessels  for  processing  by  offshore 
catcher/processors.  Second,  section 
210(c)  of  the  AFA  requires  that  not  less 
than  8.5  percent  of  the  pollock  allocated 


to  vessels  for  processing  by  offshore 
catcher/processors  be  available  for 
harvest  only  by  offshore  catcher  vessels 
harvesting  pollock  for  processing  by 
offshore  catcher/processors  listed  in 
section  208(b).  Third,  section  210(e)(1) 
prohibits  any  particular  individual, 
corporation,  or  other  entity  from 
harvesting  a  total  of  more  than  17.5 
percent  of  the  pollock  available  to  be 
harvested  in  the  directed  pollock 
fishery.  The  interim  allocations  and 
catch  limits  are  equal  to  the  proposed 
pollock  "A"  season  specifications  set 
out  in  Table  2  of  the  proposed 
specifications. 

Interim  Allocation  of  PSC  Limits  for 
Crab,  Halibut,  and  Herring 

Under  §  679.21(e),  annual  PSC  limits 
are  specified  for  red  king  crab, 
Chionoecetes  (C.)  bairdi  Tanner  crab, 
and  C.  opilio  crab  in  applicable  Bycatch 


Limitation  Zones  (see  §679.2)  of  the  BS 
subarea,  and  for  Pacific  halibut  and 
Pacific  herring  throughout  the  BSAI. 
Regulations  under  §  679.21(e)  authorize 
the  apportionment  of  each  PSC  limit 
into  PSC  allowances  for  specified 
fishery  categories.  Under 
§679.21(e)(l)(i).  7.5  percent  of  each  PSC 
limit  specified  for  haUbut,  crab,  and 
salmon  is  reserved  as  a  PSQ  reserve  for 
use  by  the  groundfish  CDQ  program. 

Rejgulations  at  §  679.20(c)(2)(ii) 
require  that  one-fourth  of  each  proposed 
PSC  and  PSQ  allowance  be  made 
available  on  an  interim  basis  for  harvest 
at  the  beginning  of  the  fishing  year, 
imtil  superseded  by  the  final  harvest 
specifications.  The  fishery  sptecific 
interim  PSC  allowances  for  halibut  and 
crab  are  specified  in  Table  2  and  are  in 
effect  at  0001  hoiu«,  A.l.t.,  January  1, 
1999. 


Table  2.— IrfTERiM  1999  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries 


Prohibited  species  and  zone 

Trawl  Fisheries 

Halibut  mortality  (nt)  BSAI 

Herring 

mt) 

BSAI 

Red  King 

Crab 
(animals) 
Zonel' 

C.  opilk) 
(animals) 
COBLZ2 

C.  bairdi  (animals) 

Zonel' 

Zone  2' 

Yellowfin  sole 

232 
184 

66 
5 

4,625 
24,688 
10,000 

759,656 
187,313 

63,898 
68,462 

221,487 
73,829 

Rock  sole/otti.flat/flat  sole' 

RKCSS* 

Turbot/sabtefish/arrowtooths  

10.406 
10,406 
31,219 

Rockfish  

17 
358 

2 

5 

305 

38 

3i469 

1,448 
40.327 

Pacific  cod  

30,808 

Mklwater  trawl  poltock  

Polk)ck/Atka/other » 

81 

41,625 

10,269 

97.198 

Total  Trawl  PSC  

Non-Trawl  Fisheries 

Pacific  cod  

873 

187 

21 

exempt 
exempt 
208 

421 

46,250 

1,040,625 

173.437 

434,288 

Other  non-trawl 

Groundfish  pot  &  jig 

Sabtefish  hook  &  line 

Total  Non-Trawl 

PSQ  Reserve' 

88 

3,750 

84,375 

14.063 

35,212 

Grand  Total  

1,169 

421 

50,000 

1,125.000 

187,500 

469.500 

^  Refer  to  §679.2  for  definitions  of  areas. 

2C.  (XJ/7/0  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  §  679.21  (e)(7)(iv)(B). 
3  Rock  sole,  other  flatfish,  and  flathead  sole  category. 

*The  Council  at  its  October  1998  meeting  allocated  10,000  red  king  crab  to  the  RKCSS  (§679.21  (e)(3)(ii)(B)). 
s  Greenland  turtxit,  arrowtooth  flounder,  and  satalefish  fishery  category. 
"Polkx:k  other  than  pelagic  trawl  polkx:k,  Atka  mackerel,  and  "other  species"  fishery  category. 

'With  the  exception  of  hemng,  7.5  percent  of  each  PSC  limit  is  allocated  to  the  multi-species  CDQ  program  as  PSQ  reserve.  The  PSQ  re- 
serve is  not  allocated  by  fishery,  gear  or  season. 


NMFS  will  issue  fishery  closures 
based  on  these  interim  specifications  if 
the  Regional  Administrator,  Alaska 
Region,  NMFS,  determines  that  interim 
TAC  amoimts  are  required  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  or  if  the  PSC 
allowance  for  a  fishery  has  been 
reached.  NMFS  may  also  issue  other 


closures  based  on  the  final  1999  harvest 
specifications. 

Protections  for  Other  Fisheries  Under 
the  AFA 

Section  211(b)(2)(A)  of  the  AFA 
prohibits  listed  catcher/processors  from 
harvesting  more  than  a  specified 
amount  of  each  non-pollock  groimdfish 


species  in  the  BSAI.  Non-pollock 
groimdfish  that  is  delivered  to  listed 
catcher/processors  by  catcher  vessels 
would  be  deducted  from  the  open 
access  groundfish  allocations  and  would 
not  be  deducted  from  the  1999  interim 
harvest  limits  for  the  listtJ  catcher/ 
processors.  Except  for  Atka  mackerel, 
the  catch  limitations  specified  for  the 


54 


Federal  Register / Vol.  64.  No.  1/ Monday,  January  4,  1999 /Rules  and  Regulations 


listed  catcher  processors  are  equivalent 
to  the  percentage  of  non-pollock 
groundfish  harvested  in  the  non-pollock 
fisheries  by  the  listed  catcher/processors 
and  those  listed  under  section  209  of  the 
AFA  during  1995, 1996,  and  1997.  The 
groundfish  ha  rvest  amounts  by  these 
vessels  in  the  BSAI  from  1995  through 
1997  are  shovrn  in  Table  3.  These  data 
were  used  to  calculate  the  relative 
amount  of  no  i-pollock  groxmdfish  TACs 
harvested  by  isted  catcher/processors 
in  the  non-po  lock  fisheries,  and  then 
used  to  detennine  the  proposed  harvest 
limits  for  nonj-poUock  groundfish  by 
listed  catcher/processors  in  the  1999 
BSAI  fifiheriei  i. 


These  annual  limits  may  be  higher 
than  the  interim  TAG,  which  is  25 
percent  of  the  IT  AC.  If  the  interim  TAG 
is  less  than  the  listed  catcher/processor 
limit  then  the  listed  catcher/processors 
would  be  prohibited  fi-om  exceeding  a 
harvest  amount  greater  than  the  interim 
TAG  as  specified  in  Table  1.  However, 
listed  catcher/processors  are  not 
restricted  to  25  percent  of  their  1999 
limit  (Table  3)  under  the  interim  TAG 
specifications. 

NMFS  intends  to  establish  by 
emergency  rule  inseason  authority 
necessary  to  manage  the  harvest  of 
groundfish  by  listed  catcher/processors 
so  that  the  1999  non-pollock  harvest 


limits  are  not  exceeded.  Under  the 
emergency  rule  authority,  NMFS  likely 
will  limit  directed  fishing  by  the  listed 
catcher/processors  to  Atka  mackerel. 
Pacific  cod,  and  yellowfin  sole.  The 
interim  1999  harvest  limits  for  other 
species  may  not  be  sufficient  to  allow 
for  both  a  directed  fishery  and  for 
incidental  catch  requirements  in  other 
directed  fisheries.  NMFS  intends  to 
manage  conservatively  the  listed 
catcher/processor  harvest  limitations 
consistent  with  the  intent  of  the  AFA  to 
limit  the  ability  of  these  vessels  to 
redistribute  fishing  effort  into  non- 
pollock  fisheries  in  which  they  have  not 
historically  participated. 


Table  3.— l(frERiM  Historical  Catch  Ratio,  1999  Aggregate  Catch  Limits,  and  1999  Catch  Limits  for  Vessels 

Listed  Under  Section  208  of  the  American  Fisheries  Act  ^ 


Ta  get  species^ 


- 


Atka  mackerel ' 


Arrowtooth  flouiider 
Other  flatfish  . 
Flathead  sole 
Greenland  turt>At 


Other  species 
Pacific  Cod 
Pacifk:  ocean 


tra\  ^1 


psrch' 


Other  rockfish 


Rock  sole  .... 
Sablefish  trawl" 


Sharpchin/Nortfem 
Squid 


Shortraker/Rou  jheye 
Other  red  rock^h 
Yellowfin  sole 


Area 


Eastern  AI/BS 

Central  Al 

Western  Al  

BSAI 

BSAI 

BSAI  

Al 

BSAI  

BSAI  

BSAI  

BSAI  

Central  Al 

Eastern  Al  

Western  Al  

Al 

BS  

BSAI 

Al 

BS  

Al 

BSAI 

Al 

BS  

BSAI  


1995-1997 


Total 
catch 


788 

12.145 

3,030 

31 

168 

3,551 

13,547 

58 

95 

112 

356 

95 

39 

14,753 

1 

8 

1,034 

7 

68 

75 

123,003 


Availaole 
TAG 


36,873 

92,428 

87.975 

6,839 

16,911 

65,925 

51,450 

5,760 

6,195 

6,265 

12,440 

1,924 

1,026 

202,107 

1,135 

1,736 

13,254 

3,670 

2,827 

3,034 

527,000 


Ratio  3 


0.115 
0.200 
0.021 
0.131 
0.034 
0.005 
0.010 
0.054 
0.263 
0.010 
0.015 
0.018 
0.029 
0.049 
0.038 
0.073 
0.001 
0.005 
0.078 
0.002 
0.024 
0.025 
0.233 


1999 

ITAC 

available 

to  trawl 

aPs 


19.040 

22.950 

13.600 

76,019 

85,000 

4,208 

8.543 

21,930 

41,948 

1,190 

2,933 

2,610 

4,743 

582 

314 

85,000 

293 

553 

3,596 

1,675 

314 

227 

187,000 


1999  har- 
vest 
limit* 


2,190 

4,590 

291 

9,989 

2.927 

19 

85 

1.181 

11.045 

12 

45 

47 

136 

29 

12 

6,205 

0 

3 

280 

3 

8 

6 

43,646 


'  The  AFA  sjbecifies  the  manner  in  which  the  BSAI  pollock  TAC  must  be  allocated  among  industry  components  and  prohibits  catcher/proc- 
essors listed  under  paragraphs  1-20  of  section  208(e)  from  exceeding  the  historical  non-pollock  harvest  percentages  by  such  catcher/processors 
and  those  listed  under  section  209  relative  to  the  total  available  in  the  offshore  component  in  BSAI  groundfish  fisheries  in  1995,  1996.  and  1997. 
Amounts  are  in  metric  tons. 

2  For  further  Oefinitions  of  target  species  see  Table  1 . 

3  The  ratio  is  calculated  by  dividing  the  total  catch  by  the  available  TAC. 

*The  1999  tervest  limit  for  listed  catcher/processors  is  calculated  by  multiplying  the  historic  catch  ratio  by  the  1999  proposed  ITAC  available 
to  trawl  catcher/processors.  .  .    ^ .        ..  .  . 

5  In  section  211(b)(2)(C)  of  the  AFA,  catcher/processors  listed  in  paragraphs  1-20  of  section  208(e)  are  prohibited  from  harvesting  Atka  mack- 
erel in  excess  of  1 15  percent  of  the  available  TAC  in  the  Central  Aleutian  Islands  area  and  20  percent  in  the  Western  Aleutian  Islands  area.  It  is 
prohibited  for  lifted  catcher/processors  to  harvest  Atka  mackerel  in  the  Eastern  Aleutian  Islands  and  Bering  Sea  subarea. 

9  For  Pacific  t»d,  47  percent  of  the  ITAC  is  allocated  to  trawl,  and  of  that  50  percent  is  available  for  catcher/processors.  Separate  catcher/proc- 
essor and  catclier/vessel  allocations  became  effective  in  1997,  therefore  only  data  from  1997  was  used  to  calculate  the  histork:  ratio. 

^Apportionments  to  western,  central,  and  eastem  Aleutian  Islands  subareas  began  in  1996,  therefore  only  data  from  1996  and  1997  was  used 
to  cakxilate  tha  historic  ratio. 

8  25  percent  of  the  SaWefish  ITAC  is  allocated  to  trawl  in  the  Al  sutjarea,  50  percent  is  allocated  to  trawl  in  the  BS  subarea. 


Section  2li(b)(2)(A)  of  the  AFA 
prohibits  listW  catcher/processors  fi'om 
harvesting  more  than  a  specified 
amount  of  eafch  prohibited  species  in 
the  BSAI.  These  amounts  are  equivalent 


to  the  percentage  of  prohibited  species 
bycatch  limits  harvested  in  the  non- 
pollock  fishery  by  the  listed  catcher/ 
processors  and  those  listed  under 
section  209  during  1995.  1996.  and 


1997.  Prohibited  species  amounts 
harvested  by  these  catcher/processors  in 
BSAI  non-pollock  fisheries  bom  1995 
through  1997  is  shown  in  Table  4.  These 
data  were  used  to  calculate  the  relative 
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amount  of  prohibited  species  bycatch 
limits  harvested  by  listed  catcher/ 
processors,  and  then  used  to  determine 
the  proposed  prohibited  species  harvest 
limits  for  listed  catcher/processors  in 
the  1999  non-pollock  fisheries. 
Regulations  at  §679.21(e)(7)(vii)  and 
(viii)  do  not  provide  for  fishery-specific 
management  of  the  salmon  bycatch 
limits.  Therefore,  NMFS  is  not 
including  salmon  catch  limits  for  the 
listed  catcher/processors  during  1999. 


The  Council  at  its  November  1998 
meeting  proposed  that  prohibited 
species  caught  by  listed  catcher/ 
processors  and  listed  catcher  vessels 
while  fishing  for  pollock  accrue  against 
either  the  midwater  pollock  or  the 
pollock/ Atka  mackerel/other  species 
fishery  categories  (Table  2).  However, 
PSC  that  is  caught  by  listed  catcher/ 
processors  participating  in  groundfish 
fisheries  other  than  pollock  (Table  3), 
shall  accrue  against  the  1999  PSC  limits 


for  the  listed  catcher/processors  as 
outlined  in  section  211(b)(2)(B)  of  the 
APA  (Table  4).  The  emergency  rule 
being  prepared  by  NMFS  to  manage  the 
AFA  harvest  limitations  specified  for 
listed  catcher/processors  will  provide 
authority  to  close  directed  fishing  for 
groimdfish  to  the  listed  catcher/ 
processors  once  a  1999  PSC  limitation 
listed  in  Table  4  is  reached. 


Table  4.— Proposed  PSC  Limits  for  Vessels  Listed  Under  Section  208  of  the  American  Fisheries  act' 


PSC  species 


1995-1997 


PSC  catch 


Total  PSC 


Ratios 


1999  PSC 

availat)te  to 

aPs 


1999 
limit  3 


Halibut  mortality 

Herring  

Red  king  crab  ... 
C.  bairdi 

Zone  1  

Zone  2  

C.  opilio 


955 

62 

7.641 

385,978 

406,860 

2.323,731 


11.325 

5.137 

473.750 

2,750,000 

8,100,000 

15,139,178 


0.084 
0.012 
0.016 

0.140 
0.050 
0.153 


3,492 

1.685 

185,000 

693,750 
1,737,150 
4,162,500 


294 

20 

2.084 

97.372 

87.256 

638,907 


^  The  AFA  specifies  the  manner  in  which  the  BSAI  pollock  TAC  must  be  aikx^ated  among  industry  components  and  prohit)its  catcher/proc- 
essors listed  under  sectk>ns  1-20  of  section  208(e)  from  exceeding  the  histohcal  harvest  percentages  of  prohibited  species  by  such  catcher/proc- 
essors and  those  listed  under  sectkxi  209  relative  to  the  total  avaitat)le  in  the  offshore  component  in  BSAI  grourxifish  fisheries  in  1995,  1996, 
arxj  1997.  Amounts  are  in  metric  tons. 

2  The  ratio  is  cakxilated  by  dh/iding  the  PSC  catch  t>y  the  total  PSC  available. 

3  The  1999  prohibited  species  catch  limit  for  listed  catcher/processors  is  cateuiated  by  muttiplying  ttie  historic  ratk>  t>y  the  PSC  available  in 
1999.  The  1999  PSC  limit  is  based  on  an  annual  amount  and  is  not  reduced  on  an  interim  basis. 


Classification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
imderE.0. 12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS  has 
completed  a  consultation  on  the  effects 
of  the  pollock  and  Atka  mackerel 
fisheries  on  listed  and  candidate 
species,  including  the  Steller  sea  lion, 
and  designated  critical  habitat.  The 
biological  opinion  prepared  for  this 
consultation,  dated  December  3, 1998, 
concludes  that  the  pollock  fisheries  in 
the  BSAI  and  the  GOA  jeopardize  the 
continued  existence  of  Steller  sea  lions 
and  adversely  modify  their  designated 
critical  habitat.  The  biological  opinion 
contains  reasonable  and  prudent 
alternatives  (RPAs)  to  mitigate  the 
adverse  impacts  of  the  pollock  fisheries 
on  Steller  sea  lions.  Specific  measures 
necessary  to  implement  the  RPAs  were 
discussed  at  the  £)ecember  1998  Council 
meeting.  On  December  16, 1998,  NMFS 
issued  revised  reasonable  and  prudent 
alternatives  based  on  the  Council's 
recommendations  adopted  during  its 
December  meeting,  which  adhere  to  the 
principles  identified  in  the  December  3, 
1998,  Biological  Opinion.  NMFS  will 
implement  measiues  necessary  to 
comply  with  the  RPAs  prior  to  the  start 
of  the  1999  pollock  trawl  fishery.  If 
these  measures  are  not  in  place  by  the 


scheduled  regulatory  opening  on 
January  20,  1999,  then  NMFS  will  close 
the  pollock  trawl  fishery. 

NMFS  also  initiated  consultation  on 
the  effects  of  the  1999  BSAI  groundfish 
fisheries  (excluding  pollock  and  Atka 
mackerel)  on  listed  and  candidate 
species,  including  the  Steller  sea  Uon 
and  listed  seabirds,  and  on  designated 
critical  habitat.  The  Biological  Opinion 
prepared  for  this  consultation,  dated 
December  22, 1998.  concludes  that 
groundfish  fisheries  in  the  BSAI 
(excluding  pollock  and  Atka  mackerel) 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed  and 
candidate  species,  or  to  adversely 
modify  designated  critical  habitat. 

NMFS  has  also  initiated  consultation 
on  the  effects  of  the  1999  BSAI 
groundfish  fisheries  on  Usted  and 
candidate  species,  including  the  Steller 
sea  lion  and  listed  seabirds,  and  on 
designated  critical  habitat.  This 
consultation  will  be  concluded  prior  to 
the  start  of  fishing  on  January  1, 1999, 
under  the  1999  interim  specifications. 
Pending  determinations  imder  this 
consultation,  NMFS  may  initiate 
emergency  rulemaking  to  mitigate  any 
adverse  impacts  resulting  from  the  BSAI 
groundfish  fisheries  on  Usted  and 
candidate  species  and  designated 
critical  habitat. 

The  Assistant  Administrator,  NMFS 
(AA),  finds  for  good  cause  under  5 


U.S.C.  553(b)(B)  that  the  need  to 
estabUsh  interim  total  allowable  catch 
levels  and  other  management  measures 
for  fisheries  in  the  BSAI,  effective  on 
January  1, 1999,  makes  it  impracticable 
and  contrary  to  the  pubhc  interest  to 
provide  prior  notice  and  opportxmity  for 
public  comment  on  this  rule.  Likewise, 
the  AA  finds  for  good  cause  under  5 
U.S.C.  553(d)(3)  that  the  need  to 
establish  interim  TACs  levels  and  other 
management  measures  in  the  BSAI, 
effective  January  1, 1999.  makes  it 
impractical  and  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 
limits  and  measures  for  30  days. 
Regulations  at  §  679.20(c)(2)  require 
NMFS  to  specify  interim  harvest 
specifications  to  be  effective  on  January 
1  and  remain  in  effect  until  superseded 
by  the  final  specifications  in  order  for 
the  BSAI  groundfish  fishing  season  to 
begin  on  January  1  (see  §  679.23). 
Without  interim  si>ecifications  in  effect 
on  January  1 ,  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  Because  the  stock 
assessment  reports  and  other 
information  concerning  the  fisheries  in 
the  BSAI  became  available  only 
recently,  NMFS  is  not  able  to  provide  an 
opportunity  for  comment  on  the  interim 
specifications.  NMFS  anticipates  that 
the  interim  specifications  will  be  in 
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effect  for  only  a  short  period  of  time 
before  they  ait  superseded  by  the  final 
specifications.  The  proposed  1999 
harvest  specifications  for  groundfish  of 
the  BSAI  were  published  in  the  Federal 
Register  on  December  30,  1998  and 
provide  the  opportunity  for  public 


comment.  The  interim  specification  will 
be  effective  January  1. 1999. 

Because  these  interim  specifications 
are  not  required  to  be  issued  with  prior 
notice  and  opportunity  for  public 
comment,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Consequently,  no  regulatory 
flexibility  analysis  has  been  prepared. 


Authority:  16  U.S.C.  773  etseq.,  1801  et 
seq.,  and  3631  et  seq. 

Dated:  December  28, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Senice. 

IFR  Doc.  98-34728  Filed  12-28-98;  4:23  pm] 

BILUNG  CODE  3510-22-P 


57 


Proposed  Rules 


Federal  Register 

Vol.  64,  No.  1 

Monday,  January  4,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

Domestic  Licensing  of  Production  and 
Utilization  Facilities;  Public  Workshop 
Meeting  Cancellation 

AQENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Cancellation  of  public  workshop 
meeting. 

summary:  On  December  3, 1998,  63  FR 
66772  stated:  "The  Commission  has 
requested  the  staff  to  develop  and  assess 
options  on  incorporating  risk  insights  in 
the  Code  of  Federal  Regulations  10  CFR 
50.59.  This  regulation  permits  licensees 
to  implement  certain  changes  that  do 
not  require  prior  NRC  approval.  On  or 
about  December  19,  1998,  the  staff  will 
place  in  the  Public  Document  Room 
(PDR)  a  draft  report  that  identifies 
options  for  incorporating  risk  insights 
into  the  existing  10  CFR  50.59  process. 
At  the  same  time  that  the  docimient  is 
placed  in  the  PDR,  the  staff  will  issue 
a  notice  to  hold  a  public  workshop  on 
January  19, 1999,  at  the  NRC 
auditorium,  in  Rockville,  Maryland. 
That  notice  will  also  solicit  comments 
on  this  program." 

This  notice  makes  the  following  three 
changes  to  that  previous  notice:  (1)  The 
draft  report  that  identifies  options  for 
incorporating  risk  insights  into  the 
existing  10  CFR  50.59  process  will  be 
placed  in  the  PDR  during  the  week  of 
December  21, 1998,  (2)  the  public 
workshop  on  January  19, 1999,  is 
canceled,  and  (3)  a  Kiture  notice  will  be 
issued  regarding  the  incorporation  of 
risk  insists  into  application  of  the 
requirements  of  10  CFR  Part  50.  That 
future  notice  wrill  incorporate  the 
previous  separately  planned  public 
comments  and  public  meetings 
regarding  the  10  CFR  50.59  process. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Guttmann,  301-415-7732. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December,  1998. 


For  the  Nuclear  Regulatory  Commission. 
Mary  Drouin, 

Acting  Branch  Chief,  Probabilistic  Risk 
Analysis  Branch,  Division  of  Systems 
Technology,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  98-34790  Filed  12-31-98;  8:45  ami 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operation  of  Federal 
Credit  Unions 

AOENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  NCUA  Board  proposes 
removing  its  rule  governing  safe  deposit 
box  service.  This  revision  will  eliminate 
an  unnecessary  section  from  the 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  March  5,  1999. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  may  fax  comments  to 
(703)  518-6319.  Please  send  comments 
by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  M.  Metz,  Staff  Attorney,  Division 
of  Operations,  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

NCUA  has  a  policy  of  continually 
reviewing  its  regulations  to  "update, 
clarify  and  simplify  existing  regulations 
and  eliminate  redundant  and 
unnecessary  provisions."  Interpretive 
Rulings  and  Policy  Statement  (IRPS)  87- 
2,  Developing  and  Reviewing 
Government  Regulations.  Our  review  of 
§  701.30  of  NCUA's  regulations  has 
revealed  that  this  section  is  an 
unnecessary  provision. 

B.  Proposed  Rule 

The  proposed  rule  removes  the 
section  of  the  regulations  regarding  safe 
deposit  box  service.  12  CFR  701.30.  The 
NCUA  Board  proposes  removing  this 
section  to  streamline  the  publication  of 


the  regulations.  The  deletion  of  §  701.30 
does  not  affect  the  authority  of  federal 
credit  unions  to  offer  safe  deposit  box* 
service. 

C  Section  701.30  Analysis 

Section  701.30  of  NCUA's  regulations 
provides  that  a  federal  credit  union  may 
lease  safe  deposit  boxes  to  its  members. 
The  Board  recommends  removing 
§  701.30  because  it  is  no  longer 
necessary.  Under  the  Federal  Credit 
Union  Act  (the  Act),  federal  credit 
unions  have  the  power  to  exercise 
incidental  powers  that  are  necessary  or 
requisite  to  enable  them  to  carry  on 
effectively  the  business  for  which  they 
are  incorporated.  12  U.S.C.  1757(17). 
Federal  credit  unions  may  lease  safe 
deposit  boxes  to  their  members  as  part 
of  routine  services  that  federal  credit 
unions  can  provide.  The  removal  of 
§  701.30  would  not  affect  this  incidental 
authority. 

D.  Regulatory  Procedures 

1.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  NCUA  has 
determined  and  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  NCUA  has  determined  that 
a  Regulatory  Flexibility  analysis  is  not 
required. 

2.  Paperwork  Reduction  Act 

This  proposed  rule  to  remove  §  701.30 
does  not  involve  a  collection  of 
information  under  the  Paperwork 
Reduction  Act.  Accordingly,  NCUA  has 
determined  that  a  Paperwork  Reduction 
analysis  is  not  required. 

3.  Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
rule  is  to  remove  a  current  regulation 
that  applies  to  federal  credit  unions,  not 
federally  insured  state  chartered  credit 
unions.  Therefore,  NCUA  has 
determined  that  the  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  purposes  of  the  E>«M:utive 
Order. 
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List  of  Subject^  in  12  CFK  Part  701 

Credit  unioi^s.  Safe  deposit  box 
service. 

By  the  Nationil  Credit  Union 
Administration  ^oard  on  December  17, 1998. 

Bedcy  Baker.     | 
Secretary  of  the  ^cxird. 

for  the  reasdns  set  forth  in  the 
preamble,  the  National  Credit  Union 
Administratioil  proposes  to  amend  12 
CFR  part  701  ek  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  reiad  as  follows: 


Authority:  12 
1757.  1759.  176 
1784. 1787,  and 
autliorized  by  3 
is  also  authoi 
42  U.S.C.  1861 
Section  701.35  i 


.S.C.  1752(5),  1755,  175lB, 
a,  1761b,  1766, 1767, 1782. 
789.  Section  701.6  is  also 
U.S.C  3717.  Section  701.31 
by  15  U.S.C.  \60\  etseq., 
d  42  U.S.C.  3601-3610. 
also  authorized  by  42 


U.S.C.  4311-431P. 

§701.30    [R«ni9v«d] 

2.  Part  701  i$  amended  to  remove 
§701.30. 

(FR  Doc.  98-34080  Filed  12-31-98;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  tOI.  713. 741 

Organization  and  Operations  of 
Federal  Credit  Unions;  Fidelity  Bond 
and  insurance  Coverage  for  Federal 
Credit  Unions;  Requirements  for 
Insurance 

AQBCY:  National  Credit  Union 

Administration  (NCUAj. 

ACTION:  Noticeiof  proposed  rulemaking. 

summary:  The  ^CUA  is  proposing  to 
update,  clarify;  revise  and  redesignate 
its  regulation  that  addresses  the 
requirements  for  surety  bond  coverage 
for  losses  caused  by  credit  union 
employees  and  officials  and  for  general 
insurance  covarage  for  losses  caused  by 
persons  outside  of  the  credit  union,  e.g., 
losses  due  to  tlieft,  holdup  or 
vandalism.  Tht  proposed  rule  recasts 
the  rule  in  plaiti  English  format  and 
adds  several  pteviously  approved  bond 
forms  to  the  regulation. 
DATES:  Submitjcomments  on  or  before 
March  5. 1999  j 

ADDRESSES:  Difect  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  cpmments  to:  National 
Credit  Union  /  dministration,  1775 
Duke  Street.  A  exandria.  VA  22314- 


3428.  Fax  comments  to  (703)  518-6319. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Fenner,  General  Counsel,  or 
Allan  Meltzer,  Associate  General 
Counsel,  at  the  above  address,  or 
telephone  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Credit  Union  Act  sets  forth 
statutory  requirements  for  the  bonding 
of  credit  union  employees  and 
appointed  and  elected  officials.  12 
U.S.C.  1761a,  176lb(2)  and  1766(h).  The 
NCUA  Board  is  directed  to  promulgate 
regulations  setting  forth  both  the 
amoimt  and  character  of  bond 
requirements  for  employees  and 
officials.  The  NCUA  Board  is  also 
granted  the  following  powers 
concerning  bonding: 

To  approve  bond  forms; 

To  set  minimum  requirements  for  bond 

coverage; 
To  require  such  other  surety  coverage  as 

the  Board  may  determine  to  be 

reasonably  appropriate; 
To  approve  a  blanket  bond  in  lieu  of 

individual  bonds;  and 
To  approve  bond  coverage  in  excess  of 

minimum  surety  coverage. 

In  addition,  NCUA's  general 
rulemaking  authority  provides  a 
statutory  basis  for  both  the  bonding 
requirements  of  Section  701.20  and  the 
insurance  coverage  requirements  related 
to  losses  caused  by  persons  outside  the 
credit  union.  12  U.S.C.  1766(a), 
1789(a)(ll). 

NCUA  has  a  policy  of  periodically 
reviewing  its  regulations  to  "update, 
clarify  and  simplify  existing  regulations 
and  eliminate  redundant  and 
unnecessary  provisions."  IRPS  87-2, 
Developing  and  Reviewing  Government 
Regulations.  As  part  of  its  regulatory 
review  program,  NCUA  reviewed 
§  701.20  to  determine  whether  the 
language  of  the  regulation  was  clear  and 
effective.  As  a  result  of  that  review, 
these  amendments  are  proposed  to 
increase  regulatory  effectiveness  by 
making  it  easier  for  credit  imions  to 
understand  the  requirements  regarding 
surety  bonds  eind  other  insurance.  The 
proposed  rule  also  adds  a  number  of 
bond  forms  which  have  been  approved 
by  the  NCUA  for  use  by  federal  credit 
unions. 

In  addition,  when  the  original  surety 
bond  regulation  was  issued,  no  surety 
bond  policy  provided  for  an  aggregate 
limit  of  liability.  Most  approved  policies 
now  provide  for  such  a  limit.  The 
minimum  required  bond  coverage 
provision  of  the  proposed  rule  has  been 
modified  to  clarify  that  the  required 
dollar  amount  of  coverage  is  for  a  single 


\ 


loss  under  the  bond.  Any  aggregate  limit 
of  liability  provided  for  in  the  policy 
must  be  for  at  least  twice  the  single  loss 
limit  of  liability. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
determined  and  certifies  that  the 
proposed  amendment,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  amendment  docs  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

The  NCUA  Board  has  determined  that 
the  proposed  rule  will  not  have  a 
substantial  direct  effect  on  tlie  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subjects 

12  CFR  Part  701 

Credit,  Credit  unions,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  713 

Credit  unions,  Svuety  bonds. 

12  CFR  Part  741 

Bank  deposit  insiu-ance.  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  this  17th  day  of 
December,  1998. 
Becky  Baker. 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  12  CFR 
chapter  VII  be  amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 
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"^  Authority:  12  U.S.C.  1752(5),  1755. 1756, 
1757,  1759,  1761a,  1761b,  1766,  1767,  1782, 
1784, 1787, 1789.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

2.  Part  701  is  amended  by  removing 
and  reserving  701.20. 

3.  Part  713  is  added  to  read  as  follows: 

PART  713— FIDELITY  BOND  AND 
INSURANCE  COVERAGE  FOR 
FEDERAL  CREDIT  UNIONS 

Sec. 

713.1  What  is  the  scope  of  this  section? 

713.2  What  are  the  responsibilities  of  a 
credit  union's  board  of  directors  under  this 
section? 

713.3  What  bond  coverage  must  a  credit 
union  have? 

713.4  What  bond  fonns  may  be  used? 


713.5  What  is  the  required  minimum  dollar 
amount  of  coverage? 

713.6  What  is  the  permissible  deductible? 

713.7  May  the  NCUA  Board  require  a  credit 
union  to  secure  additional  insurance 
coverage? 

Authority:  12  U.S.C.  1761a,  1761b,  1766(a), 
1766(h),  1789(a)(ll). 

S  713.1    What  Is  the  scope  of  this  section? 

This  section  provides  the 
requirements  for  fidelity  bonds  for 
Federal  credit  union  employees  and 
officials  and  for  other  insurance 
coverage  for  losses  such  as  theft, 
holdup,  vandalism,  etc.,  caused  by 
persons  outside  the  credit  union. 

§713.2    What  are  the  responsibilities  of  a 
credit  union's  board  of  directors  under  this 
section? 

The  board  of  directors  of  each  Federal 
credit  union  must  at  least  annually 
review  its  fidelity  and  other  insurance 


coverage  to  ensure  that  it  is  adequate  in 
relation  to  the  potential  risks  facing  the 
credit  union  and  the  minimum 
requirements  set  by  the  Board. 

S  71 3.3    What  bond  coverage  must  a  credit 
union  have? 

At  a  minimum,  your  bond  coverage 
must: 

(a)  Come  from  a  company  holding  a 
certificate  of  authority  from  the 
Secretary  of  the  Treasury;  and 

(b  Include  fidelity  bonds  that  cover 
fraud  and  dishonesty  by  all  employees, 
directors,  officers,  supervisory 
committee  members,  and  credit 
committee  members. 

§  71 3.4    What  bond  forms  may  be  used? 

(a)  The  following  basic  bonds  may  be 
used  without  prior  NCUA  Board 
approval: 


Credit  union  form  No. 


Credit  Union  Blanltet  Bond  Standard  Form  23  of  the  Surety  Association 
of  America  (revised  May  1950) 

Extended  Form  23 

100 

200 , 

300 ..SZ!ZZ^ZZLZZZ"^'"'"'Z'""". 

400 


AIG  23 

Reliance  Preferred  Form  23 

Form  31  

Form  24  with  Credit  Union  Endorsement 

Form  40325  

Form  F2350 

Form  9993  (6/97) 


Carrier 


Various. 

USFG. 

CUMIS  (only  approved  for  corporate  credit  union  use). 

CUMIS. 

CUMIS. 

CUMIS. 

National  Union  Fire  Insurance  Co.  of  Pitts.,  PA 

Reliance  Insurance  Company. 

ITT  Hartford. 

Continental  (only  approved  for  corporate  credit  union  use). 

St.  Paul  Fire  and  Marine. 

Fidelity  &  Deposit  Co.  Of  Maryland. 

Progressive  Casualty  Insurance  Co. 


(b)  To  use  any  of  the  following,  you 
need  prior  written  approval  from  the 
Board: 

(1)  Any  other  basic  bond  form;  or 


(2)  Any  rider  or  endorsement  that 
limits  coverage  on  approved  bond 
forms. 


Assets 
$0  to  $10.000 

$10,001  to$i,ooa,ooo 

$1,000,001  to  $50,000.000 , 

$50,000,001  to  $295,000,000 , 

Over  $295,000,000 


§  713.5    What  Is  the  required  minimum 
dollar  amount  of  coverage? 

(a)  The  minimum  required  amount  of 
fidelity  bond  coverage  for  any  single 
loss  is  computed  based  on  a  Federal 
credit  union's  total  assets. 


Minimum  bond 


Coverage  equal  to  the  credit  union's  assets. 

$10,000  for  each  $100,000  or  fraction  thereof. 

$100,000  plus  $50,000  for  each  million  or  fraction  over  $1,000,000. 

$2,550,000  plus  $10,000  for  each  million  or  fraction  thereof  over 

$50,000,000. 
$5,000,000. 


(b)  This  is  the  minimiun  coverage 
required,  but  a  Federal  credit  union's 
board  of  directors  should  purchase 
additional  coverage  when 
circumstances,  such  as  cash  on  hand  or 
cash  in  transit  warrant. 

(c)  While  the  above  is  the  required 
minimiun  amount  of  bond  coverage, 
credit  unions  should  maintain  increased 
coverage  equal  to  the  greater  of  either  of 
the  following  amoimts  within  thirty 


days  of  discovery  of  the  need  for  such 
increase: 

(1)  The  amount  of  the  daily  cash  fund, 
i.e.  daily  cash  plus  anticipated  daily 
money  receipts  on  the  credit  union's 
premises,  or 

(2)  The  total  amount  of  the  credit 
imion's  money  in  transit  in  any  one 
shipment. 

(3)  Increased  coverage  is  not  required 
pursuant  to  this  paragraph  (c).  however, 
when  the  credit  union  temporarily 


increased  its  cash  fund  because  of 
unusual  events  which  cannot 
reasonably  be  expected  to  recur. 

(d)  Any  aggregate  limit  of  liability 
provided  for  in  a  surety  bond  policy 
must  be  at  least  twice  the  single  loss 
Hmit  of  liability. 

(e)  Any  proposal  to  reduce  your  bond 
coverage  must  be  approved  in  writing 
by  the  NCUA  Board  a*  ieast  twenty  days 
in  advance  of  the  proposed  effective 
date  of  the  reduction. 
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§  71 3.6    What  is  the  permissible 
deductible? 

(a)(1)  The  maximum  amount  of 
allowable  deductible  is  computed  based 


on  a  Federal  credit  union's  asset  size,  as 
follows: 


Assets 


$0-5100,000 

S1 00,001-5250.000 

5250,001-51,000,0^0 

Over  51.000.001 


Minimum  bond 


No  deductibles  allowed. 
51.000. 
$2,000. 

$2,000  plus  1/1000  of  total  assets  up  to  a  maximum  deductible  of 
$200,000. 


(2)  The  deduct  bles  may  apply  to  one 
or  more  insurance  clauses  in  a  policy. 
Any  deductibles  in  excess  of  the  above 
amounts  must  receive  the  prior  written 
permission  of  thd  NCUA  Board. 

(b)  A  deductible  may  not  exceed  10 
percent  of  a  credjt  union's  Regular 
Reserve  unless  a  separate  Contingency 
Reserve  is  set  up  jfor  the  excess.  In 
computing  the  mjaximum  deductible, 
valuation  accounts  such  as  the 
allowance  for  loan  losses  caimot  be 
considered. 

$713.7    May  the  NCUA  Board  require  a 
credit  union  to  secure  additional  insurance 
coverage?  | 

The  NCUA  Boird  may  require 
additional  coverage  when  the  Board 
determines  that  t  credit  union's  current 
coverage  is  inadqouate.  The  credit  union 
must  purchase  this  additional  coverage 
within  30  days. 

PART  741— REoiuiREMENTS  FOR 
INSURANCE       i 

4.  The  authorily  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C  3717.  I 

$741.20    [Amended] 

5.  Section  74lJ201  (a)  and  (b)  are 
amended  by  remaving  "§  701.20"  and 
adding  "Part  713"  in  its  place. 

[FR  Doc.  98-34031  Filed  12-31-98;  8:45  am) 

BIUJNQ  CODE  7S3$-01  -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9a-ACE-64] 

Proposed  Amendment  to  Class  E 
Airspace;  Alliance,  NE 


agency:  Federal 


Administration  (FAA),  DOT. 


ACTION:  Notice  o 


Aviation 


proposed  rulemaking. 


SUMMARY:  This  document  proposes  to 
amend  Class  E  airspace  areas  at  Alliance 
Municipal  Airport,  Alliance,  NE.  The 
FAA  has  developed  Nondirectional 
Radio  Beacon  (NDB)  Runway  (RWY)  12 
and  NDB  RWY  30  Standard  Instrument 
Approach  Procedures  (SLAPs)  to  serve 
Alliance  Municipal  Airport,  NE. 
Controlled  Class  E  surface  area  and 
Class  E  airspace  extending  upward  from 
700  feet  Above  Ground  Level  (AGL)  is 
necessary  to  accommodate  these  SIAPs, 
and  for  Instrument  Flight  Rules  (IFR) 
operations  at  this  airport.  The  areas  will 
contain  the  NDB  RWY  12  and  NDB 
RWY  30  in  controlled  airspace.  The 
intended  effect  of  this  rule  is  to  provide 
controlled  Class  E  airspace  for  aircraft 
executing  the  NDB  RWY  12  and  NDB 
RWY  30  SIAPs,  and  to  segregate  aircraft 
using  instnunent  approach  procedures 
in  instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  Comments  must  be  received  on 
or  before  January  15,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ACE-520,  Federal 
Aviation  Administration,  Docket  No. 
9a-ACE-54,  601  East  12th  Street, 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  office  of  the  Manager, 
Airspace  Branch,  Air  Traffic  Division,  at 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  number:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ACE-54."  The  postcard  v/ill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  amend 
the  Class  E  airspace  areas  at  Alliance, 
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NE.  The  FAA  has  developed  NDB  RWY 
12  and  NDB  RWY  30  SIAPs  to  serve 
Alliance  Municipal  Airport,  Alliance, 
NE.  The  intended  effect  of  this 
amendment  at  Alliance  Mimicipal 
Airport,  NE,  will  provide  segregation  of 
aircraft  operating  under  Instrument 
Flight  rules  (IFR)  ft-om  aircraft  operating 
in  visual  weather  conditions.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  areas  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designated  as  a  surface 
area  for  an  airport  are  published  in 
paragraph  6002,  and  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
E>esignations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  designated 
as  a  surface  area  for  an  airport. 

•         *         •         •         • 

ACE  NE  E2  Alliance,  NE 

Alliance  Municipal  Airport,  NE 

(Lat.  42"'03'12"N.,  long.  102»48'14"W.) 
Alliance  VOR/DME 

(Ut.  42''03'20"N..  long.  102°48'16"W.) 
Alliance 

(Ut.  42''02'35"N..  long.  102»47'58"W.) 
Within  a  4.3-mile  radius  of  Alliance 
Municipal  Airport  and  within  2.5  miles 
each  side  of  the  124°  bearing  from  the 
Alliance  NDB  extending  from  the  4.3- 
mile  radius  to  7  miles  southeast  of  the 
NDB  and  within  2.6  miles  each  side  of 
the  145°  radial  of  the  Alliance  VOR/ 
DME  extending  from  the  4.3-mile  radius 
to  8.7  miles  southeast  of  the  VOR/DME 
and  within  2.6  miles  each  side  of  the 
302°  radial  of  the  Alliance  VOR/DME 
extending  from  the  4.3-mile  radius  to 
5.7  miles  northwest  of  the  VOR/DME 
and  within  2.5  miles  each  side  of  the 
318°  bearing  from  the  Alliance  NDB 
extending  from  the  4.3-mile  radius  to  7 
miles  northwest  of  the  NDB.  This  Class 
E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragrpah  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5  Alliance,  NE 

Alliance  Municipal  Airport,  NE 

(Ut.  42°03'12"N.,  long.  102°48'14"W.) 
Alliance  VOR/DME 

(Ut.  42°03'20"N..  long  102°48'16"W.) 
Alliance  NDB 
(Ut  42°02'35"N.,  long  102°47'48"W.) 
That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.8- 
mile  radius  of  the  Alliance  Municipal 
Airport  and  within  2.5  miles  each  side 
of  the  124°  bearing  from  the  Alliance 
NDB  extending  from  the  6.8-mile  radius 
to  7  miles  southeast  of  the  NDB  and 
within  3  miles  each  side  of  the  145" 
radial  of  the  Alliance  VOR/DME 
extending  from  the  6.8-mile  radius  to 
10.5  miles  southeast  of  the  VOR/DME 


and  within  2.5  miles  each  side  of  the 
318°  bearing  from  the  Alliance  NDB 
extending  from  the  6.8-mile  radius  to  7 
miles  northwest  of  the  NDB  and  within 
3  miles  each  side  of  the  302°  radial  of 
the  Alliance  VOR/DME  extending  from 
the  6.8-mile  radius  to  8.7  miles 
northwest  of  the  VOR/DME. 
*        *        •        •        • 

Issued  in  Kansas  City.  MO.  on  November 
19, 1998. 

Christopher  R.  Blum, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  98-34775  Filed  12-31-98;  8:45  am) 

BILLWO  CODE  4t1»-1»-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  308 

Pay-Per-Call  Rule 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  extension  of  comment 
period;  change  in  date  for  public 
workshop;  and  availability  of  additional 
material. 

summary:  The  Federal  Trade 
Commission  ("the  Commission"  or 
"FTC")  has  extended  the  date  by  which 
comments  must  be  submitted 
concerning  the  review  of  its  Trade 
Regulation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992  ("Pay-Per-Call 
Rule").  This  dociunent  informs 
prospective  commenters  of  the  change 
and  sets  a  new  date  of  March  10, 1999 
for  the  end  of  the  comment  period,  and 
new  dates  of  May  20  and  21, 1999  for 
the  public  workshop.  This  document 
also  informs  interested  parties  of 
typesetting  errors  in  the  Commission's 
Notice  of  Proposed  Rulemaking 
("NPRM")  on  the  Pay-Per-Call  Rule. 
Finally,  this  document  informs 
interested  parties  that,  for  the 
convenience  of  the  commenters,  certain 
materials  that  were  cited  in  the  NPRM 
will  now  be  made  available  for  public 
inspection  at  the  address  listed  below. 
DATES:  Written  comments  will  be 
received  until  the  close  of  business  on 
March  10, 1999.  Notification  of  interest 
in  participating  in  the  public  workshop 
must  be  submitted  separately  on  or 
before  March  10, 1999.  The  public 
workshop  will  be  held  at  the  Federal 
Trade  Commission  on  May  20  and  21, 
1999,  fitjm  9:00  a.m.  until  5:00  p.m. 
each  day. 

ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary,  Room  159, 
Federal  Trade  Commission,  600 
Pennsylvania  Ave.,  NW,  Washington. 
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DC  20580.  If  possible,  comments  should 
also  be  submittjed  in  electronic  form, 
pursuant  to  thd  instructions  contained 
in  the  NPRM.  Comments  should  be 
identified  as  "Pay-Per-Call  Rule 
Review — Comment.  FTC  File  No. 
R6111016."  Notifications  of  interest  in 
participating  in  the  public  workshop 
should  be  addressed  to  Carole 
Danielson,  Division  of  Marketing 
Practices,  Federal  Trade  Commission, 
600  Pennsylvaiia  Ave.,  NW, 
Washington,  DC  20580.  Materials  cited 
in  the  NPRM  aie  available  for  pubUc 
inspection  at  t^e  FTC's  Public  Reference 
Section,  Room  130,  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
NW..  WashingtJDn,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adam  G.  Cohef  (202)  326-3411, 
Marianne  K.  Schwanke,  (202)  326-3165, 
or  Carole  I.  Dar  ielson,  (202)  326-3115, 
Division  of  Marketing  Practices,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  vVashington,  DC. 
SUPPLEMENTARY  INFORMATION:  On 
October  30,  1998,  at  63  FR  58524,  the 
Commission  pi|blished  a  request  for 
comment  on  its  Notice  of  Proposed 
Rulemaking  ("WPRM")  regarding 
proposed  amendments  to  its  Pay-Per- 
Call  Rule.  The  Pay-Per-Call  Rule 
governs  the  advertising  and  operation  of 
pay-per-call  services,  and  establishes 
billing  dispute  ^procedures  for  those 
services  as  welf  as  for  other  telephone- 
billed  purchasas.  The  comment  period 
is  currently  set  eduled  to  close  on 
January  8, 199< ,  and  the  pubHc 
workshop  is  scheduled  for  February  25 
and  26,  1999. 

On  December  14, 1998,  a  diverse 
group  represen  ting  a  broad  cross-section 
of  interests  ^  fijed  a  Joint  Request  for 
Extension  of  Comment  Deadline,  in 
which  they  reduested  an  extension  of 
the  comment  deriod  by  thirty  (30)  days 
to  February  8,  i999.  The  parties 
indicated  that  Additional  time  was 
required  to  prepare  thorough,  thoughtful 
responses  to  thiB  comprehensive  and 
complex  set  of  proposals  contained  in 
the  NPRM.  Subsequently,  the 
Commission  received  two  additional 
requests  for  extension;  the  first  also 
seeking  an  additional  30  days,'  and  the 
second  seeking  a  60-day  extension  of 
the  comment  period.^ 

'  The  Joint  Requqst  signatories  include:  the 
American  Association  of  Retired  Persons,  the 
Billing  Reform  Tas^  Force,  the  Coalition  to  Ensure 
Responsible  Billing,  AT4T  Corp.,  the  Promotion 
Marketing  Associanon,  and  the  Teleservices 
Industry  Association. 

>  On  December  15. 1998.  a  request  for  a  30-day 
extension  was  received  from  the  law  firm  of  Kelley 
Drye  &  Warren,  LLf .  on  behalf  of  Cable  &  Wireless 
(West  Indies)  Ltd. 

>  The  Electronic  Commerce  Association 
submitted  a  reques :  on  behalf  of  its  members,  on 


The  Commission  is  mindful  of  the 
need  to  resolve  this  matter 
expeditiously.  However,  the 
Commission  is  also  aware  that  the 
issues  raised  by  the  NPRM  are  complex 
and  it  welcomes  as  much  substantive 
input  as  possible  to  facilitate  its 
decision-making  process.  Accordingly, 
in  order  to  provide  sufficient  time  for 
these  and  other  interested  parties  to 
prepare  useful  comments,  the 
Commission  has  decided  to  extend  the 
deadline  for  comments  by  sixty  (60) 
days,  until  March  10, 1999.  The 
Commission  has  likewise  rescheduled 
the  public  workshop  for  May  20  and  21, 
1999. 

It  should  be  noted  that  the  NPRM  as 
published  in  the  Federal  Register  on 
October  30, 1998,  omitted  itaHcization 
that  the  Commission  had  included  in 
many  places  throughout  the  text  for 
emphasis  or  organizational  clarity.  The 
italics  were  erroneously  removed  in  the 
printing  process.  An  accurate  and 
properly  italicized  version  of  the 
Commission's  NPRM  is  available  in  the 
Commission's  Public  Reference  room 
and  on  the  Commission's  Web  page,  at 
www.ftc.gov.  Commenters  wishing  to 
cite  to  the  NPRM,  however,  should  cite 
to  the  Federal  Register  version  of  the 
document. 

Finally,  for  the  convenience  of 
interested  parties,  certain  materials 
cited  in  the  NPRM  will  be  made 
available  for  public  inspection  at  the 
FTC's  Public  Reference  Section.  Room 
130,  Federal  Trade  Commission,  600 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  These  materials  include,  but 
are  not  limited  to,  pleadings  and  other 
filings  from  Commission  and  state 
enforcement  actions,  as  well  as 
newspaper  and  magazine  articles.  In 
addition,  the  Commission  may  make 
available  other  materials  that  may  be 
useful  to  commenters,  such  as  consumer 
complaints.  The  Commission  may 
continue  to  update  these  materials 
periodically,  as  appropriate. 

List  of  Subjects  in  16  CFR  Part  308 

Advertising,  900  telephone  niunbers. 
Pay-per-call  services.  Telephone, 
Telephone-billed  purchases,  Toll-firee 
numbers,  Trade  practices. 

Authority:  Pub.  L.  102-556. 106  Stat.  4181 
(15  U.S.C.  5701,  et  seq.y.  Sec.  701.  Pub.  L. 
104-104. 110  Stat.  56  (1996). 

By  the  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  98-34408  Filed  12-31-98;  8:45  am) 
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December  16, 1998,  requesting  a  60-day  extension 
of  the  comment  period. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 
[Docket  No.  98N-1 111] 

External  Penile  Rigidity  Devices; 
Proposed  Classification  for  the 
External  Penile  Rigidity  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  the  generic  type  of  external 
penile  rigidity  device  including 
constriction  rings,  vacuum  pumps,  and 
penile  splints  for  the  management  of 
erectile  dysfunction.  These  devices  fit 
on.  over,  or  around  the  penis  to  support, 
promote,  or  maintain  sufficient  penile 
rigidity  for  sexual  intercourse.  Under 
the  proposal,  the  external  penile  rigidity 
devices  would  be  classified  into  class  n 
(special  controls).  The  agency  is  issuing 
in  this  document  the  recommendations 
of  the  Gast'-oenterology-Urology 
Advisory  Panel  regarding  the 
classification  of  those  devices.  After 
considering  public  comments  on  the 
proposed  classification,  FDA  will 
publish  a  final  regulation  Classifying 
this  device.  This  action  is  being  taken  to 
establish  sufficient  regulatory  controls 
that  will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  this 
device. 

DATES:  Written  comments  by  April  5, 
1999.  See  section  V  of  this  document  for 
the  proposed  effective  date  of  a  final 
rule  based  on  this  document. 
ADDRESSES:  Submit  written  comments 
to  the  Documents  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  St.  Pierre,  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2194. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et.  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295)  and  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Pub.  L.  101-629).  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
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use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  III 
(premarket  approval). 

Under  the  1976  amendments,  class  n 
devices  were  defined  as  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  assure  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
performance  standards  to  provide  such 
assurance.  The  SMDA  broadened  the 
definition  of  class  II  devices  to  mean 
those  devices  for  which  there  is 
insufficient  information  to  show  that 
general  controls  themselves  will  assure 
safety  and  effectiveness,  but  for  which 
there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance.  Special  controls  may 
include  performance  standards, 
postmarket  surveillance,  patient 
registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 
appropriate  actions  the  agency  deems 
necessary  (section  513  (a)(1)(B)  of  the 
act). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendment 
devices,  are  classified  after  FDA  has  met 
three  requirements:  (1)  FDA  has 
received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  FDA  has 
published  the  panel's  recommendation 
for  comment,  along  with  a  proposed 
regulation  classifying  the  device;  and  (3) 
FDA  has  published  a  final  regulation 
classifying  the  device.  FDA  has 
classified  most  preamendment  devices 
under  these  procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendment 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  in  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
m  and  require  premarket  approval, 
unless  and  until  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 


of  the  act  (21  U.S.C.  360{k))  and  21  CFR 
part  807  of  the  regulations. 

A  preamendment  device  that  has  been 
classified  into  class  III  may  be  marketed, 
by  means  of  premarket  notification 
procedures,  without  submission  of  a 
premarket  approval  application  until 
FDA  issues  a  final  regulation  under 
section  515(b)  of  the  act  (21  U.S.C. 
360e(b))  requiring  premarket  approval. 

Consistent  with  the  act  and  the 
regulations,  FDA  consulted  with  the 
Gastroenterology-Urology  Advisory 
Panel  (the  Panel),  an  FDA  advisory 
committee,  regarding  the  classification 
of  these  external  penile  rigidity  devices. 
During  a  public  meeting  held  Thursday, 
August  7, 1997,  the  Panel  discussed  the 
usage  and  history  of  external  penile 
rigidity  devices,  specifically 
constriction  rings,  vacuiun  pumps,  and 
penile  splints  used  for  the  management 
of  erectile  dysfunction. 

The  paneldiscussed  the  usage  and 
composition  of  each  of  these  devices. 
Constriction  rings  are  devices  that  are 
placed  around  the  base  of  the  erect 
penis  for  the  duration  of  sexual 
intercourse  to  restrict  the  flow  of  venous 
blood  leaving  the  penis.  Constriction 
rings  are  usually  elastic  bands  or 
adjustable  loops,  and  they  must  be 
designed  to  include  handles  or  tabs  so 
that  they  can  be  readily  removed  froni 
the  penis. 

Vacuum  erection  systems  are  devices 
consisting  of  vacuum  pumps  (either 
hand-operated  or  motorized)  and  penile 
cylinders.  They  produce  an  erection  by 
creating  a  vacuum  around  the  flaccid 
penis  to  induce  passive  blood  flow  into 
the  penis,  thus  producing  an  erection. 
Once  a  satisfactory  erection  is  obtained, 
the  user  often  places  a  constriction  ring 
around  the  base  of  the  erect  penis,  prior 
to  removing  the  vacuum  cylinder,  in 
order  to  maintain  the  erection. 

Penile  splints  are  rigid  or  flexible 
support  structures  that  are  externally 
attached  to  or  placed  along  the  penis  to 
physically  support  the  penis  during 
sexual  intercourse. 

External  penile  rigidity  devices  are 
preamendment  devices  not  included  as 
part  of  the  gastroenterology  and  urology 
devices  that  were  classified  in  1983. 
FDA  has  reviewed  marketing 
applications  for  these  devices  through 
the  premarket  notification  or  510(k) 
process. 

The  premarket  notifications  or  510(k) 
reviews  involved  verifying  that  the 
labeling  of  these  devices  adequately 
informs  both  patients  and  practitioners 
on  their  safe  use.  Additionally,  the 
premarket  notifications  or  510(k) 
reviews  ensure  that  the  device  has 
certain  key  safety  features,  such  as 
handles  on  constriction  rings  for  quick 


removal  and  safe  limits  on  the 
maximum  vacuum  pressure  that  can  be 
generated. 

Pain  and/or  discomfort,  bruising, 
hemorrhage  and/or  hematoma 
formation,  penile  injury,  and  penile 
gangrene  (if  blood  flow  is  restricted  too 
long)  are  risks  and  possible  side  effects 
associated  writh  the  use  of  these  external 
penile  rigidity  devices. 

Currently,  these  devices  are  offered 
both  over  the  counter  and  by 
prescription.  While  the  over  the  counter 
and  prescription  devices  are  similar,  the 
differences  distinguishing  the  over  the 
counter  and  prescription  devices  are  in 
their  labeling  and  packaging. 

II.  Recommendation  of  the  Panel 

During  the  public  meeting  held  on 
Thursday,  August  7, 1997,  the  Panel 
made  the  following  recommendation  for 
the  classification  of  external  penile 
rigidity  devices  into  class  H. 

A.  Identification 

Penile  rigidity  devices  are  generic 
external  devices  that  include 
constriction  rings,  vacuimi  pumps,  and 
penile  splints  for  the  management  of 
erectile  dysfunction.  These  devices  fit 
on,  over,  or  around  the  penis  to  support, 
promote,  or  maintain  sufficient  penile 
rigidity  for  sexual  intercourse. 

B.  Recommended  Classification  of  the 
Panel 

The  Panel  recommended  that  external 
penile  rigidity  devices  be  classified  into 
class  n,  special  controls  devices.  Based 
on  the  available  information,  the  Panel 
believes  that,  in  addition  to  general 
controls,  the  following  special  controls 
regarding  labeling  recommendations  are 
necessary  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  external  penile  rigidity  devices 
with  regard  to  the  identified  risks  to 
health  of  this  device: 

1.  Labeling  for  the  external  penile 
rigidity  device  should  include  the 
device  name,  corporation  name, 
address,  telephone  number,  intended 
use,  disposable/single  use  status  (if 
applicable),  a  description  of  the  device 
(including  dimensional  specifications), 
and  directions  for  use; 

2.  The  labeling  should  include  the 
indications  for  use  and  identification  of 
the  population(s)  for  whom  the  device 
is  appropriate; 

3.  The  directions  for  use  should 
contain  comprehensive  instructions  on 
how  to  size,  place,  operate,  remove,  and 
clean  the  device; 

4.  The  labeling  should  include  the 
warning:  "If  you  cannot  achieve  an 
erection  that  is  sufficient  for  sexual 
intercourse,  see  your  doctor  before  using 
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be  able  to  check 
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this  device  to  b<  sure  that  it  will  not 
aggravate  anothur  medical  condition 
Also,  your  doctor  will 
you  for  some  of  the 


most  common  causes  of  erection 
problems,  such  is  diabetes,  multiple 
sclerosis,  cirrhosis  of  the  liver,  chronic 
kidney  failing,  (ir  alcoholism.";  and 

5.  Relevant  cpntraindications, 
warnings,  and  pn-ecautions  should  be 
included  in  the  labeling  of  the  device 
along  with  possple  methods  of 
resolution  of  th#  problems/risks 
associated  with  jthe  use  of  the  device. 
Specifically,  wel  believe  that  the 
warning  and  caitionary  statements 
listed  in  section]  II. B.1.2.and  3  of  this 
document  by  d^ice  type  should  be 
addressedin  thd  labeling  for  these 
devices  using  te  rminology  well- 
understood  by  t  le  average  layperson  as 
follows: 

1.  Information  I  elevant  to  Constriction 
Rings 

Use  of  the  device  should  be  restricted 
to  30  minutes.  I  lo  not  fall  asleep 
wearing  the  con  striction  ring.  Prolonged 
use  of  the  const  iction  bands  (i.e., 
without  removal)  may  cause  permanent 
injury  to  the  pe<iis. 
Consult  your  physician  should  any 
;cur  and  discontinue 
if  such  conditions 


complications 
use  of  the  devi 
persist 

The  user  sho 
between  uses. 

Use  the  largi 
which  maintai 


Id  allow  60  minutes 


size  constnction  nng 
an  erection. 

Constriction  icings  should  not  be  used 
under  the  influence  of  alcohol  or  drugs. 

Constriction  nings  are  not  intended  for 
use  as  a  contracpptive/birth  control. 

Frequent  use  jof  constriction  rings  may 
result  in  bruisirig  at  the  base  of  the  penis 
(where  the  shaft  of  the  penis  meets  the 
pubic  area). 

Do  not  use  thp  device  if  you  have  a 
decreased  abilitjy  to  sense  pain  in  the 
area  of  the  penis  because  pain  may 
occur  as  a  warning  sign  that  the  device 
may  be  causing  |in jury. 

Do  not  use  thfe  device  if  you  have 
insufficient  manual  dexterity  to  easily 
remove  the  device. 


lelevant  to  Vacuum 

}hysician  should  any 

ccur  and  discontinue 

if  such  conditions 


2.  Information 
Pumps 

Consult  your 
complications 
use  of  the  devii 
persist. 

The  user  shoi^ld  apply  the  minimum 
amount  of  vacuiim  pressure  necessary  to 
achieve  an  ereciion. 

The  user  sho»ld  stop  using  the 
vacuum  pump  if  pain  occurs. 

Vacuum  punips  should  not  be  used 
under  the  influence  of  alcohol  or  drugs. 


Use  of  a  vacuum  pump  may  bruise  or 
rupture  the  blood  vessels  either 
immediately  below  the  surface  of  the 
skin  or  within  the  deep  structures  of  the 
penis  or  scrotum,  resulting  in 
hemorrhage  and/or  the  formation  of  a 
hematoma. 

Misuse  of  a  vacuum  pump  may 
aggravate  already  existing  medical 
conditions  such  as  Peyronie's  disease, 
priapism,  and  urethral  strictures. 

Misuse  of  the  vacuum  pump  could 
result  in  swelling  of  the  penis  and/or 
serious  permanent  injury  to  the  penis. 

Do  not  use  an  electrically  powered 
vacuum  pump  in  or  near  water. 

Vacuum  pumps  should  not  be  used  by 
men  who  take  anticoagulants  (blood 
thinners). 

Vacuum  pumps  do  not  provide  a 
satisfactory  erection  in  every  man.  If 
erection  satisfactory  for  intercourse  is 
not  achieved  the  user  should  consult 
with  a  physician  familiar  with  such 
devices  to  determine  the  cause. 

Do  not  use  the  device  if  you  have  a 
decreased  ability  to  sense  pain  in  the 
area  of  the  penis,  because  pain  may 
occur  as  a  warning  sign  that  the  device 
may  be  causing  injury. 

3.  Information  Relevant  to  Penile 
Splints 

Consult  a  physician  if  any  injuries 
occur  to  either  yourself  or  your  sexual 
partner,  and  discontinue  use  of  the 
device  if  such  conditions  persist. 

C.  Summary  of  Reasons  for 
Recommendation 

The  Panel  believes  the  external  penile 
rigidity  devices  should  be  classified  into 
class  II  because  special  controls,  in 
addition  to  general  controls,  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance. 

D.  Summary  of  Data  Upon  Which  the 
Recommendation  is  Based 

The  panel  based  its  recommendation 
on  their  knowledge  and  experience  in 
addition  to  published  literature  on 
external  penile  rigidity  devices  (Refs.  2 
through  4). 

E.  Risks  to  Health 

Pain  and/or  discomfort,  bruising, 
hemorrhage  and/or  hematoma 
formation,  penile  injury  and  penile 
gangrene  (if  blood  flow  is  restricted  too 
long)  are  risks  and  possible  side  effects 
associated  with  the  use  of  these  external 
penile  rigidity  devices.  FDA  believes, 
however,  that  the  special  controls 
regarding  labeling  recommendations 
will  provide  reasonable  assurance  of  the 


safety  and  effectiveness  of  the  external 
penile  rigidity  devices. 

ni.  Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  for  classification  of 
these  devices  under  class  11.  FDA 
believes  the  external  penile  rigidity 
devices  should  be  classified  into  class  n 
because  special  controls,  in  addition  to 
general  controls,  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  and  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance. 

rv.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
though  Friday. 

1.  Gastroenterology  and  Urology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee  transcript,  August  7, 1997. 

2.  Lewis,  J.  H.  et  al.,  "A  way  to  help  your 
patients  who  use  vacuum  devices," 
Contemporary  Urology,  vol.  3,  No.  12: 15-24, 
1991. 

3.  Montague,  D.  K.  et  al.,  "Clinical 
Guidelines  Panel  on  Erectile  Dysfunction; 
Summary  Report  on  the  Treatment  of  Erectile 
Dysfunction,"  Journal  of  Urology,  156,  2007- 
2011, 1996. 

4.  "NIH  Consensus  Statement-Impotence," 
National  Institutes  of  Health,  vol.  10,  No.  4, 
1992. 

V.  Proposed  Effective  Date 

The  agency  proposes  that  any  final 
rule  that  may  issue  based  on  this 
proposed  rule  become  effective  30  days 
after  its  date  of  publication  in  the 
Federal  Register. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
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net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  and  other  advantages, 
distributive  impacts,  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  imder  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  proposed  rule  does 
not  impose  any  new  requirements,  it 
will  impose  no  significant  economic 
impact  on  any  small  entities.  The 
agency  certifies  that  this  proposed  rule, 
if  issued,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  proposed  rule  will  not  impose  costs 
of  $100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Vm.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collection  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

IX.  Submission  of  Comments 

Interested  persons  may,  on  or  before 
April  5. 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  876  be  amended  as  follows: 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360j,  3601,  371. 


2.  Section  876.5020  is  added  to 
subpart  F  to  read  as  follows: 

§  876.5020    External  penile  rigidity  devices. 

(a)  Identification.  An  external  penile 
rigidity  device  is  a  device  intended  to 
help  manage  erectile  dysfunction. 
External  penile  rigidity  devices  consist 
of  vacuum  pumps,  constriction  rings, 
and  penile  splints.  The  vacuum  pump 
has  a  cylinder  that  is  placed  over  the 
penis  and  produces  an  erection  by 
creating  a  vacuiun  around  the  penis. 
The  constriction  ring  is  placed  around 
the  base  of  the  erect  penis,  keeping  the 
blood  in  the  penis  and  thus, 
maintaining  the  erection.  Penile  splints 
are  rigid  or  flexible  support  structures 
that  are  externally  attached  to  the  penis 
to  physically  support  the  penis  during 
sexual  intercourse. 

(b)  Classification.  Class  n  (special 
controls). 

Dated:  December  17, 1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 
(PR  Doc.  98-34733  Filed  12-31-98;  8:45  am) 

BILUNQ  COOE  41«M>1-f 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2560 
RiN  1210-nAA61 

Public  Hearing  on  Proposed  Claims 
Procedures 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  public  hearing. 

summary:  The  purpose  of  this  Notice  is 
to  inform  interested  persons  that  the 
Department  of  Labor  will  hold  a  public 
hearing  on  both  February  17  and  18, 
1999,  and,  if  necessary,  on  February  19, 
1999,  regarding  the  adoption  of 
regulations  governing  the  processing  of 
employee  benefit  plan  claims  under 
section  503  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  (ERISA).  The  Department 
published  in  the  Federal  Register 
proposed  changes  to  the  requirements 
governing  the  processing  and  appeal  of 
claims  by  employee  benefit  plans  under 
ERISA  (63  FR  48390,  September  9. 
1998).  The  purpose  of  the  public 
hearing  is  to  obtain  and  consider  further 
information  and  views  on  the  proposed 
regulation  and  the  effects  of  the 
proposed  claim  procedure  changes  on 
plans,  plan  participants,  plan  sponsors 
and  service  providers. 


DATES:  The  public  hearing  is  scheduled 
for  February  17  and  18, 1999,  and,  if 
necessary,  February  19, 1999.  The 
hearing  will  begin  at  10  a.m.  on  each  of 
these  days.  Requests  to  testify  at  the 
hearing  should  be  received  by  the 
Department  no  later  than  January  15, 
1999.  Oral  statements  will  be  limited  to 
10  minutes.  Individuals  with 
disabilities,  who  need  special 
accommodations,  should  contact  Jeffiey 
J.  Turner  by  February  5, 1999,  at  the 
address  below. 

ADDRESSES:  Requests  to  testify  at  the 
hearing  should  be  submitted  to:  Jeffrey 
J.  Turner,  Office  of  Regulations  and 
Interpretations,  Room  N-5669,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  All  requests  will  be  open  to 
public  inspection  at  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5638, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  from  8:30  a.m.  to  5:30  p.m. 
The  hearing  will  be  held  in  the  U.S. 
Department  of  Labor  Auditorium,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  J.  Turner,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  at  (202)  219-8671. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  On 
September  9, 1998,  the  Department  of 
Labor  (the  Department)  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (63  FR  48390)  revising 
the  minimum  requirements  for  benefit 
claims  procedures  of  employee  benefit 
plans  covered  under  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA).  In  that  notice,  the 
Department  invited  interested  persons 
to  submit  written  comments  concerning 
the  proposed  regulations  on  or  before 
November  9,  1998.  On  October  30, 1998, 
in  response  to  requests  from  the  public 
for  additional  time  to  prepare 
comments,  the  Department  extended  the 
comment  p)eriod  through  December  9, 
1998  (63  FR  58335).  A  number  of 
comments  submitted  in  response  to  the 
solicitation  for  public  comment 
requested  that  the  Department  hold  a 
public  hearing  on  proposed  regulation. 
Because  of  the  complexity  and 
importance  of  the  issues  involved,  the 
Department  believes  that  it  is 
appropriate  to  hold  a  public  hearing  on 
the  proposed  regulation.  The 
information  obtained  from  the  hearing 
will  assist  the  Departmeni  in  assessing 
whether,  and  to  what  exteui,  the 
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proposed  regulation  should  be  modified 


in  conjunction 
final  rule. 


with  the  adoption  of  a 


Notice  of  Public  Hearing 

Notice  is  heneby  given  that  a  public 
hearing  regarding  the  IDepartment  of 
Labor's  proposed  claims  procedure 
regulations  (63.  FR  48390,  September  9. 
1998)  is  schedi^led  for  February  17  and 
18,  1999,  and,  if  necessary,  February  19, 
1999.  The  hearing  will  begin  at  10:00 
a.m.  on  each  of  these  days.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  ao  extended  statement  may 
be  submitted  for  the  record.  Requests  to 
testify  should  be  submitted  to  the 
address  identified  above,  no  later  than 
January  15, 19^9.  It  is  requested  that 
persons  testifying  on  behalf  of  plans, 
plan  sponsors,  and  service  providers  be 
prepared  to  answer  questions  pertaining 
to  specific  claiins  processing  procedures 
and  practices  (e.g..  methods  of 
notification,  time  frames,  etc.)  of  their 
plans,  their  clients'  plan(s)  or  their 
members'  plan$. 

Signed  at  Washington,  DC,  this  23rd  day  of 
December,  1998. 
Laslie  B.  Kramerich, 
Depu  ty  Assista n  t  Secretary  For  Policy, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Departmenilpf  Labor. 
[FR  Doc.  98-348i9  Filed  12-31-98;  8:45  ami 

BILUNO  CODE  4«10>2>-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1 
[CQD01-«8-16i 
RIN2115-AE46 

Special  Local  ttegulatlons:  Empire 
State  Regatta,  Albany,  NY 

AQENCY:  Coast  Cuard,  DOT. 

ACTION:  Notice  bf  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  Special  Local  Regulations  for 
the  Empire  Sta^e  Regatta.  Tliis  action  is 
necessary  to  u{idate  the  course  location 
and  effective  period  for  this  annual 
event.  This  action  is  intended  to  restrict 
vessel  traffic  iii  a  portion  of  the  Hudson 
River.  I 

DATES:  Comments  must  be  received  on 
or  before  Man4  5, 1999. 
ADDRESSES:  Cotnments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGD01-98-16fe),  Coast  Guard  Activities 
New  York,  212|Coast  Guard  Drive, 
Staten  Island.  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  betweoi  8  a.m.  and  3  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encoiu-ages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-98-162)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  wall  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Albany  Rowing  Center  sponsors 
this  annual  crewing  race  with 
approximately  300  rowers  competing  in 
this  event.  The  sponsor  expects  no 
spectator  craft  for  this  event.  The  race 
will  take  place  on  the  Hudson  River  in 
the  vicinity  of  Albany,  New  York.  The 
sponsor  held  the  race  in  a  new  location 
in  1998  and  is  planning  on  holding  the 
event  in  this  new  location  in  the  futiire. 
This  proposed  new  course  provides 
better  viewing  for  spectators  on  shore, 
and  it  is  also  easier  for  the  sponsor  to 


set  up.  The  proposed  regulated  area 
encompasses  all  waters  of  the  Hudson 
River  from  the  Albany  Rensselaer  Swing 
Bridge,  river  mile  146.2,  to  Light  224 
(LLNR  39015).  river  mile  147.5.  located 
approximately  75  yards  north  of  the  I- 
90/Patroon  Island  Bridge.  The  new  race 
course  is  800  yards  smaller  than  the 
current  course. 

The  proposed  effective  period 
(§  100.104(b))  states  the  event  will  be 
held  on  the  first  weekend  of  June.  The 
current  effective  period  states  the  event 
will  be  held  on  the  first  or  second 
weekend  of  June.  This  proposed  rule 
reduces  uncertainty  the  current 
regulation  causes  regarding  the  date  of 
the  event.  The  special  local  regulations 
(§  100.104(c))  remains  unchanged. 

Discussion  of  Proposed  Rule 

The  proposed  Special  Local 
Regulation  is  for  the  Empire  State 
Regatta  held  on  the  Hudson  River  in  the 
vicinity  of  Albany.  New  York.  The 
Special  Local  Regulations  for  this  event 
are  located  at  33  CFR  §  100.104.  The 
sponsor  held  this  event  further  north  in 
1998  from  the  area  published  in 
§  100.104  and  is  planning  on  holding 
the  event  in  this  new  location  in  the 
future.  This  event  will  be  held  on  the 
first  weekend  of  Jime.  The  current 
regulation  states  the  event  will  be  held 
on  the  first  or  second  weekend  of  June. 
This  rule  is  proposed  to  change  the 
course  location  and  the  event  date 
published  in  §  100.104,  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event,  and  to  give  the  marine 
community  the  opportunity  to  comment 
on  the  regulated  area. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Oflice  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  the  Hudson  River 
during  the  race,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  this  is  an  annual  marine 
event  currently  published  in  33  CFR 
§  100.104,  the  limited  amount  of 
commercial  traffic  in  this  area  of  the 
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river,  commercial  vessels  can  plan  their 
transits  up  the  river  around  the  time  the 
regulated  area  is  in  effect  as  they  will 
have  advance  notice  of  the  event,  it  is 
an  annual  event  with  local  support,  the 
new  course  is  800  yards  smaller  than 
the  current  course,  the  event's  course 
has  only  been  moved  1600  yards  north 
of  the  current  regulated  area,  vessel 
traffic  wrill  still  be  able  to  transit  the 
regulated  area  in  accordance  with  33 
CFR  §  100.104(c),  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  by  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  §  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
§  605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  vtdll  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  §  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 


governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  government  entities  will  be 
effected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  costs  of 
$100  million  or  more.  Therefore,  the 
Coast  Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  docimientation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Revise  §  100.104  (a)  and  (b)  to  read 
as  follows: 

§  100. 1 04    Empire  State  Regatta,  Albany, 
New  York 

(a)  Regulated  area.  All  waters  of  the 
Hudson  River  between  the  Albany 
Rensselaer  Swing  Bridge,  river  mile 
146.2,  and  Light  224,  (LLNR  39015), 
river  mile  147.5,  located  approximately 
750  yards  north  of  the  I-90/Patroon 
Island  Bridge. 

(b)  Effective  period.  This  section  is 
effective  annually  from  12  p.m.  Friday 
through  7  p.m.  Sunday,  on  the  first 
weekend  of  June. 

•        •        *        *        • 

Dated:  December  18, 1998. 

R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  98-34764  Filed  12-31-98;  8:45  am] 

B4LUNQ  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  210-0115;  FRL-6214-d] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Antelope  Valley  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StJMMARY:  EPA  is  proposing  approval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  recission  of  administrative 
rules  for  the  Antelope  Valley  Air 
Pollution  Control  District  (AVAPCD). 
These  rules  concern  conduct  and 
procedure  governing  hearings  by  the 
governing  board  on  permit  apf>eals.  The 
intended  effect  of  this  action  is  to  bring 
the  AVAPCD  SIP  up  to  date  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act). 
DATES:  Wiitten  comments  must  be 
received  by  February  3, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel,  Chief, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 
Antelope  Valley  Air  Pollution  Control 
District,  43301  Division  Street,  Suite 
206,  Lancaster,  CA  93539-4409. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1184. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  proposed  for  recission 
from  the  Antelope  Valley  Air  Pollution 
Control  District  (AVAPCD)  portion  of 
the  California  SIP  include:  AVAPCD 
Regulation  XII,  Rules  of  Practi  .e  and 
Procedures,  consisting  of:  Rule  1201, 
Discretion  to  Hold  Hearing;  Rule  1202, 
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Notice;  Rule  1203 ,  Petitions;  Rule  1204. 
Answers  to  Petitions;  Rule  1205. 
Function  of  the  Baard;  Rule  1206, 
Appearances;  Rule  1207.  Service  and 
Filing;  Rule  1208  Rejection  of 
Documents;  Rule  1209.  Form  and  Size; 
Rule  1210,  Copie! ;  Rule  1211, 
Subpoenas;  Rule  L212,  Continuances; 
Rule  1213,  Request  for  Continuances  or 
Time  Extensions;|Rule  1214,  Transcript 
and  Record;  Rule  11215,  Conduct  of 
Hearing;  Rule  12^6.  Presiding  Officer; 
Rule  1217,  Disqualification  of  Hearing 
Officer  or  Board  Member;  Rule  1218,  Ex 
Parte  Communications;  Rule  1219, 
Evidence;  Rule  1^20,  Prepared 
Testimony;  Rule  1221,  Official  Notice; 
Rule  1222,  Order  bf  Proceedings;  Rule 
1223,  Prehearing  Conference;  Rule  1224, 
Opening  Statements;  Rule  1225, 
Conduct  of  Cross-JExamination;  Rule 
1226,  Oral  Argument;  Rule  1227,  Briefs; 
Rule  1228,  Motiojis;  Rule  1229. 
Decisions;  and  Rule  1230,  Proposed 
Decision  and  Exceptions.  These  rule 
recissions  were  adopted  by  the 
AVAPCD  on  Octcfcer  21, 1997  and 
submitted  by  the  California  Air 
Resources  Board  \o  EPA  on  May  18, 
1998. 

n.  Background 

The  Antelope  Valley  Air  Pollution 
Control  District  (AVAPCD)  was  created 
pursuant  to  California  Health  and  Safety 
Code  (CHSC)  sectton  40106  and 
assumed  all  air  pollution  control 
responsibilities  of  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  in  thd  Antelope  Valley 
region  of  Los  Angeles  County,'  effective 
July  1, 1997.  AVAPCD  is  the  successor 
agency  to  SCAQMD  in  the  Antelope 
Valley  portion  of  the  Southeast  Desert 
ModiHed  Air  Quality  Maintenance  Area. 
The  SCAQMD  rules  and  regulations 
remain  in  effect  ajfter  July  1, 1997,  until 
the  AVAPCD  rescjinds  them  or  adopts 
new  rules  and  regulations  to  supersede 
them.  ] 

The  rules  being  proposed  for  recission 
for  AVAPCD  werf  adopted  by  the 
SCAQMD  for  the  ipurpose  of 
establishing  conquct  and  procedure 
governing  hearings  by  its  Governing 
Board  on  permit  ippeals.  The  rules  were 
necessary  to  implement  section  40509  of 
the  CHSC  which  ptates.  "Any  person 
may  petition  the  $outh  Coast  district 
board  to  hold  a  piiblic  hearing  on  any 
application  to  iss  le  or  renew  a  permit. 
No  other  air  distr  ct  Governing  Board 
has  specific  auth<)rity  to  hear  appeals  on 
permits.  For  all  o^er  districts,  the 


'  The  Antelope 
County  is  contained 
as  the  Southeast  Oese^ 
Management  Area  an 
State  of  California  as 


Valli  ly  region  of  Los  Angeles 
wjithin  the  Federal  area  known 
Modified  Air  Quality 
the  region  identified  by  the 
t(ie  Mojave  Desert  Air  Basin. 


authority  for  such  appeals  is  vested  with 
the  hearing  board  of  the  district. 

The  newly  formed  AVAPCD  is  a 
"county  district"  pursuant  to  CHSC 
section  40106(d)  and  may  not  exercise 
powers  granted  exclusively  to  the 
SCAQMD  Governing  Board  by  CHSC 
section  40509.  Regulation  XII  applies 
only  to  the  SCAQMD  Governing  Board 
and  not  to  any  other  air  district  board. 
Therefore.  AVAPCD  has  rescinded 
Regulation  XII,  Rules  of  Practice  and 
Procedure  from  the  AVAPCD  rulebook 
and  the  AVAPCD  SIP. 

Regulation  XII  (Rules  1201  to  1231) 
was  approved  into  the  SCAQMD  SIP  on 
September  9,  1980  (45  FR  30626)  and 
September  28, 1981  (46  FR  47451).  It 
became  part  of  the  AVACPD  SIP  when 
the  AVAPCD  was  formed  on  July  1, 
1997. 

The  State  of  California  submitted 
many  revised  rules  for  incorporation 
into  its  SIP  on  May  18. 1998.  including 
the  rule  recissions  being  acted  on  in  this 
document.  This  document  addresses 
EPA's  proposed  action  for  approving  the 
recission  of  AVAPCD's  Regulation  XII, 
which  includes  Rules  1201  to  1230.  The 
revision  was  adopted  on  October  21, 
1997  by  the  Governing  Board  of  the 
AVAPCD.  These  revisions  were  found  to 
be  complete  on  July  17, 1998  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51.  appendix  V  ^ 
and  are  being  proposed  for  recission 
from  the  SIP. 

HI.  EPA  Evaluation  and  Action 

EPA  has  evaluated  the  submitted  rule 
recissions  and  has  determined  that  they 
are  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  recission  of  AVAPCD  Regulation 
XII,  Rules  1201  to  1230  is  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 


'EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly:  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
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the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant^ 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 


aggregate;  or  to  private  sector,  of  $100 
miUion  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovenmiental 
relations. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  17, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  98-34820  Filed  12-31-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Chapter  IV 
[HCFA-3250-N2] 
RIN  093&-At92 

Medicare  Program;  Negotiated 
Rulemaking;  Coverage  and 
Administrative  Policies  for  Clinical 
Diagnostic  laboratory  Tests; 
Announcement  of  Additional  Public 
Meetings 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces 
additional  public  meetings  of  the 
Negotiated  Rulemaking  Committee  on 
Coverage  and  Administrative  Policies 
for  Clinical  Laboratory  Tests.  The 
Committee  was  mandated  by  section 
4554(b)  of  the  Balanced  Budget  Act  of 
1997,  and  established  under  the  Federal 
Advisory  Committee  Act. 
DATES:  The  meetings  are  scheduled  as 
follows: 


1.  January  25, 1999,  9:00  a.m.  to  5:00 
p.m. 

2.  January  26, 1999,  9:00  a.m.  to  2:00 
p.m. 

3.  January  27,  1999,  8:00  a.m.  to  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Sheridan,  (410)  786-^635. 

SUPPLEMENTARY  INFORMATION:  We 
published  a  notice  in  the  Federal 
Register  on  June  3, 1998  (63  FR  30166) 
announcing  the  intent  to  form  a 
negotiated  rulemaking  committee  to 
provide  advice  and  make 
recommendations  to  the  Secretary  on 
the  content  of  a  proposed  rule  that  will 
establish  national  coverage  and 
administrative  policies  for  clinical 
laboratory  tests  payable  under  Part  B  of 
the  Medicare  program.  The  notice  also 
announced  the  dates  of  the  Committee 
meetings  that  began  on  July  13, 1998. 
The  meetings  were  originally  scheduled 
to  end  December  10, 1998. 

The  Committee  will  have  an 
additional  3-day  public  meeting  from 
9:00  a.m.  to  5:00  p.m.  on  January  25th, 
from  9:00  a.m.  to  2:00  p.m.  on  January 
26th,  and  from  8:00  a.m.  to  4:90  p.m.  on 
January  27,  1999.  The  opportunity  for 
public  comment  will  be  at  9:00  a.m.  on 
January  26th.  The  meetings  will  be  held 
at  the  Hubert  H.  Humphrey  Building, 
Room  800.  200  Independence  Avenue. 
SW,  Washington.  DC  20201. 

The  meetings  are  open  to  the  public 
without  advance  registration.  Public 
attendance  at  the  meetings  may  be 
limited  to  space  availability.  During 
these  meetings,  the  Committee  will 
continue  to  address  the  issues  within 
the  scope  of  the  negotiations  as 
described  in  this  document.  More 
detailed  information  for  each  meeting 
will  be  available  on  the  HCFA  Internet 
Home  Page  (http://vvrwrw.hcfa.gov/ 
quahty/qlty-8a)  preceding  each  meeting 
date. 

Authority:  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  December  21, 1998. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  98-34740  Filed  12-31-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administratioi| 

49  CFR  Parts  171, 177, 178, 180 
[Docket  No.  RSPA-«7-2718  (HM-225A)] 
RIN2137-AD07I 


Hazardous  Materials:  Safety  Standards 
for  Preventing  and  Mitigating 
Unintentional  Releases  During  the 
Unloading  of  Cargo  Tank  Motor 
Vehicles  In  Liquefied  Compressed  Gas 
Service 

agency:  Reseaich  and  Special  Programs 
Administratioii  (RSPA),  DOT. 
action:  Notice  bf  negotiated  rulemaking 
committee  me^ings. 

SUMMARY:  Thisidocument  announces 
cancellation  ofja  negotiated  rulemaking 
advisory  comntittee  meeting  scheduled 
for  January  6-^,  1999  and  addition  of 
meeting  dates  fcr  February  2—4, 1999 
and  March  2  and  3,  1999.  This 
dociunent  is  issued  in  accordance  with 
the  provisions  0f  the  Federal  Advisory 
Committee  ActJ  The  purpose  of  these 
meetings  is  to  negotiate 
recommendations  for  alternative  safety 
standards  for  preventing  and  mitigating 


unintentional  releases  of  hazardous 
materials  during  the  imloading  of  cargo 
tank  motor  vehicles  in  liquefied 
compressed  gas  service.  The  public  is 
invited  to  attend;  an  opportimity  for 
members  of  the  public  to  make  oral 
presentations  will  be  provided  if  time 
permits. 

DATES:  The  February  meeting  will  be 
from  8:30  a.m.  to  4:00  p.m.,  February  2- 
3, 1999  and  fi-om  8:30  a.m.  to  12:30  p.m. 
on  February  4, 1999.  The  March  meeting 
will  be  from  8:30  a.m.  to  4:00  p.m.  on 
March  2-3,  1999. 

ADDRESSES:  The  meetings  will  take 
place  at  the  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  The  February  2- 
4  and  March  2-3  meetings  are 
scheduled  in  Room  10234. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Susan  Gorsky,  (202) 
366-8553,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation.  Facilitator:  Philip  J. 
Harter,  The  Mediation  Consortiimi, 
(202)  887-1033. 

SUPPLEMENTARY  INFORMATION:  On  August 
20,  1998  (63  FR  44601),  RSPA  published 
in  the  Federal  Register  a  document 
announcing  dates  and  locations  for  a 
series  of  negotiated  rulemaking 


committee  (the  Conainittee)  meetings.  In 
the  document,  RSPA  annoiuiced  a 
meeting  for  January  6-7, 1999.  During 
the  December  1-2, 1998  meeting,  the 
Committee  agreed  to  cancel  the  January 
meeting  and  add  meetings  for  February 
and  March.  The  purpose  of  this 
document  is  to  annoimce  the 
cancellation  of  the  January  6-7  meeting 
and  the  addition  of  meetings  on 
February  2-4, 1999  and  March  2-3, 
1999. 

This  Committee  has  been  established 
to  develop  recommendations  for 
alternative  safety  standards  for 
preventing  and  mitigating  unintentional 
releases  of  hazardous  materials  during 
the  unloading  of  cargo  tank  motor 
vehicles  in  liquefied  compressed  gas 
service.  Meeting  simunaries  and  other 
relevant  materials  are  placed  in  the 
public  docket  and  can  be  accessed 
through  (http://dms.dot.gov). 

Issued  in  Washington,  DC,  on  December 
28, 1998  under  authority  delegated  in  49 
CFR  Part  1. 

Edward  T.  Mazzullo, 

Director,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special  Programs 
Administration. 

(FR  Doc.  98-34737  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request — Survey  of  States 
on  Their  School  Meals  Initiative  (SMI) 
Reviews 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

•  SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  FNS  wishes  to  examine 
whether  data  currently  collected  by 
States  can  be  used  to  devise  a 
nationwide  estimate  of  the  nutrient 
content  of  the  meals  that  are  offered 
tmder  the  school  meals  programs. 
Obtaining  this  estimate  is  necessary  for 
FNS  to  monitor  progress  toward  goals  in 
its  strategic  plan. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  5, 1999  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  on  this 
proposed  collection  of  information  to 
Matthew  Sinn;  Food  and  Nutrition 
Service;  3101  Park  Center  Drive;  Room 
208;  Alexandria,  VA  22302-1500. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

When  FNS  requests  approval  for  this 
information  collection  from  the  Office  of 
Management  and  Budget  (OMB),  FNS 
will  provide  OMB  with  all  comments 
received.  All  comments  will  thus 
become  pubUc  docvunents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Sinn.  (703)  305-2133. 
SUPPLEMENTARY  INFORMATION: 

Title:  Survey  of  States  on  their  School 
Meals  Initiative  Reviews. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  E)epartment  of 
Agriculture's  (USDA)  Food  and 
Nutrition  Service  (FNS)  wishes  to 
examine  whether  certain  data  currently 
collected  by  States  can  be  used  to  devise 
a  nationwide  estimate  of  FNS's  progress 
toward  a  goal  in  its  strategic  plan.  The 
goal  is  that  school  meals  be  consistent 
with  the  Recommended  Daily 
Allowances  (RDA)  and  the  Dietary 
Guidelines  for  Americans,  i.e.,  the 
nutritional  standards  for  school  meals 
that  were  recently  established  by 
USDA's  School  Meals  Initiative  (SMI). 

SMI  is  the  umbrella  term  for  all  efforts 
and  activities  associated  with  updating 
the  nutritional  standards  for  school 
meals  served  pursuant  to  the  National 
School  Lunch  and  School  Breakfast 
Programs.  The  primary  goal  of  SMI  was 
to  make  the  nutritional  standards  for 
these  meals  consistent  with  the  latest 
scientific  evidence  on  proper  nutrition 
for  children.  The  legislative  and 
regulatory  history  of  SMI  began  when 
USDA  pubUshed  a  proposed  rule  on 
June  10. 1994  (59  FR  30218),  and 
culminated  when  the  President  signed 
the  Healthy  Meals  for  Children  Act 
(Public  Law  104-149)  into  law  on  May 
29, 1996.  The  operational 
implementation  of  SMI  began  soon  after 
and  is  ongoing. 

States  are  required  to  assess 
nutritional  compliance  with  school 
meals  requirements  of  all  their  school 
food  authorities  (SFAs)  (the  legal 
entities,  typically  school  districts,  that 
operate  the  USDA  school  meals 
programs  in  schools).  This  proposed 
data  collection  is  intended  to  inform 
FNS  of  the  specific  data  States  are 
collecting  in  their  school  meals 


nutrition  compliance  reviews  so  that 
FNS  can  determine  whether  this  data  is 
in  such  a  form  that  it  would  allow  FNS 
to  derive  from  it  national  estimates  of 
the  nutrient  content  of  meals  analyzed 
in  the  reviews.  This  data  collection  will 
not  ask  States  to  provide  their  review 
data;  rather,  it  will  only  ask  States  about 
the  disposition  and  contents  of  their 
review  data,  where  it  is  maintained,  and 
how  it  is  maintained  (on  paper, 
electronically,  etc.). 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  45  minutes  per 
State. 

Respondents:  Respondents  will  be  the 
persons  or  person  in  each  State  most 
knowledgeable  of  the  specifics  of  school 
meals  nutrition  compliance  reviews  in 
that  State. 

Estimated  Number  of  Respondents: 
There  will  be  51  respondents  for  the 
survey:  the  48  contiguous  States, 
Hawaii.  Alaska,  and  the  District  of 
Columbia. 

Estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  38  hours. 

Copies  of  \ins  information  collection 
can  be  obtained  from  Matthew  Sinn. 
Food  and  Nutrition  Service.  3101  Park 
Center  Drive,  Room  208,  Alexandria,  VA 
22302-1500. 

Dated:  December  14. 1998. 
Samuel  Chambera,  Jr., 
Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  98-34753  Filed  12-31-98;  8:45  am] 
BILUNQ  CODE  3410-30-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Distribution  Program: 
Substitution  of  Donated  Beef  and  Pork 
With  Commercial  Beef  and  Pork 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

summary:  This  notice  announces  the 
Food  and  Nutrition  Service's  (FNS) 
intent  to  implement  a  demonstration 
project  to  test  program  changes  designed 
to  improve  the  State  processing  of 
donated  foods  by  allowing  the 
substitution  of  donated  beef  and  pork 
supplied  by  the  Department  of 
Agricuhure  (the  Departnient)with 
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commercial  beef  and  pork.  FNS  is 
invoking  its  autljority  under  7  CFR 
250.30(t)  to  waive  the  mrrent 
prohibition  in  7 JCFR  250.30(fl(l)(i) 
against  the  subsptution  of  meat  and 
poultry  items  anjd  to  establish  the 
criteria  under  w)iich  substitution  would 
be  permitted.  Tlie  Department  will  use 
the  demonstration  project  results  to 
further  examine  whether  allowing  this 
type  of  substitution  will  result  in 
increased  processor  participation  and 
provide  a  greatef  variety  of  processed 
end  products  to  incipient  agencies  in  a 
more  timely  maiiner  and/ or  at  lower 
costs. 

DATES:  The  proposals  described  in  this 
Notice  may  be  submitted  to  FNS 
through  June  30i  2000.  The 
demonstration  pp^ject  runs  until  June 
30,  2001.  j 

ADDRESSES:  Proitosals  should  be  sent  to 
Les  Johnson,  Director,  Food  Distribution 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  Park 
Office  Center,  R^om  501.  3101  Park 
Center  Drive,  Al^andria,  Virginia 
22302-1594. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Brothers,  schools  and  Institutions 
Branch, at (703)  305-2644. 
SUPPLEMENTARY  INFORMATION: 

Executive  Orderj  12866 

This  notice  hais  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  undir  Executive  Order 
12866.  ' 

Executive  Order]  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.550  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  Part 
3015,  Subpart  Viand  final  rule-related 
notices  published  at  48  FR  29114,  Jime 
24,  1983  and  49  FR  22675,  May  31, 
1984).  j 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  is  thus  exempt  from  the 
provisions  of  that  Act. 

Background       ' 

Section  250.3d  of  the  current  Food 
Distribution  Program  regulations  (7  CFR 
Part  250)  sets  forth  the  terms  and 
conditions  under  which  distributing 
agencies,  subdis^butlng  agencies,  and 
recipient  agenci^  may  enter  into 
contracts  with  commercial  firms  for 
processing  donated  foods  and  prescribes 
the  minimum  requirements  to  be 


included  in  such  contracts.  Section 
250.30(t)  authorizes  FNS  to  waive  any  of 
the  requirements  contained  in  7  CFR 
Part  250  for  the  purpose  of  conducting 
demonstration  projects  to  test  program 
changes  designed  to  improve  the  State 
processing  of  donated  foods. 

Current  Program  Requirements 

The  State  processing  regulations  at 
Section  250.30(f)(l)(i)  ciurently  allow 
for  the  substitution  of  certain  donated 
food  items  with  commercial  foods,  with 
the  exception  of  meat  and  poultry. 
Section  250.30(g)  provides  that,  when 
donated  meat  or  poultry  products  are 
processed  or  when  any  commercial 
meat  or  poultry  product  is  incorporated 
into  an  end  product  containing  one  or 
more  donated  foods,  ail  of  the 
processing  shall  be  performed  in  plants 
under  continuous  Federal  meat  or 
poultry  inspection,  or  continuous  State 
meat  or  poultry  inspection  in  States 
certified  to  have  programs  at  least  equal 
to  the  Federal  inspection  programs.  In 
addition  to  Food  Safety  Inspection 
Service  (FSIS)  inspection,  all  donated 
meat  and  poultry  processing  must  be 
performed  under  Agricultural  Marketing 
Service  (AMS)  acceptance  service 
grading. 

Currently,  only  a  few  companies 
process  donated  beef  and  pork.  Those 
processors  have  stated  that  the  current 
poUcy  prohibiting  the  substitution  of 
donated  beef  and  pork  reduces  the 
quantity  of  donated  beef  and  pork  they 
are  able  to  accept  and  process  during  a 
given  period.  Processors  must  schedule 
production  around  deliveries  of  the 
donated  beef  and  pork  because  those 
products  are  highly  perishable.  Some  of 
the  processors  must  schedule 
production  around  deUveries  of  donated 
beef  and  pork  for  up  to  30  States. 
Vendors  do  not  always  deliver  donated 
beef  and  pork  to  the  processors  as 
scheduled,  causing  delays  in 
production.  These  delays  may  be 
alleviated  if  the  processors  can  replace 
donated  beef  and  pork  with  their 
commercial  beef  and  pork. 

Demonstration  Project 

From  October  1, 1998  to  June  30, 
2001,  the  Department  will  operate  a 
demonstration  project  under  which  it 
will  permit  selected  processors  to 
substitute  donated  beef  and  pork  in  the 
State  processing  program  for 
commercial  beef  and  pork.  Processors 
may  submit  proposals  and  be  approved 
to  participate  in  the  demonstration 
project  during  this  time.  FNS  is 
invoking  its  authority  under  7  CFR 
250.30(t)  to  waive  the  ciurfent 
prohibition  in  7  CFR  250.30(f)(l)(i) 


against  substitution  of  beef  and  pork  for 
purposes  cf  this  demonstration  project. 

The  term  substitution  in  7  CFR  250.3 
is  defined  to  mean  the  replacement  of 
donated  foods  with  like  quantities  of 
domestically  produced  commercial 
foods  of  the  same  generic  identity  and 
equal  or  better  quality. 

FNS  is  soliciting  interested  beef  and 
pork  processors  to  submit  written 
proposals  to  participate  in  the 
demonstration  project.  The  following 
basic  requirements  will  apply  to  the 
demonstration  project: 

•  As  with  the  processing  of  donated 
beef  and  pork  into  end  products,  AMS 
graders  must  monitor  the  process  of 
substituting  commercial  beef  and  pork 
to  ensure  program  integrity  is 
maintained. 

•  Only  bulk  beef  and  pork  delivered 
by  USDA  vendors  to  the  processor  will 
be  eligible  for  substitution.  No 
backhauled  product  will  be  eligible. 
(Backhauled  product  is  typically  frozen 
beef  and  pork  in  9  pound  chubbs 
delivered  to  schools  which  may  be  sent 
to  processors  for  further  processing  at  a 
later  time.) 

•  Commercial  beef  and  pork 
substituted  for  donated  beef  and  pork 
must  be  certified  by  an  AMS  grader  as 
complying  with  the  same  product 
specifications  as  the  donated  beef  and 
pork.  The  age  of  any  commercial 
product  that  is  used  in  replacement  for 
donated  food  may  not  exceed  six 
months. 

•  Substitution  of  commercial  beef  and 
pork  may  occur  in  advance  of  the  actual 
receipt  of  the  donated  beef  and  pork  by 
the  processor.  However,  no  substitution 
may  occur  before  the  notice  to  deliver 
for  that  processor  is  issued  by  USDA. 
Lead  time  between  the  purchase  and 
delivery  of  donated  beef  and  pork  may 
be  up  to  five  weeks.  Any  variation 
between  the  amount  of  commercial  beef 
and  pork  substituted  and  the  amount  of 
donated  beef  and  pork  received  by  the 
processor  will  be  adjusted  according  to 
guidelines  furnished  by  USDA. 

•  Any  donated  beef  and  pork  not 
used  in  end  products  because  of 
substitution  must  only  be  used  by  the 
processor  in  other  commercial 
processed  products  and  cannot  be  sold 
as  an  intact  unit.  However,  it  may  be 
used  to  fulfill  other  USDA  contracts , 
provided  all  terms  of  the  other  contract 
are  met. 

•  The  only  regulatory  provision  or 
State  processing  contract  term  affected 
by  the  demonstration  project  is  the 
prohibition  on  substitution  of  beef  and 
pork  (section  250.30(f){l){i)  of  the 
regulations).  All  other  regulatory  and 
contract  requirements  remain 
unchanged  and  must  still  be  met  by 
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processors  participating  in  the 
demonstration  project. 

The  demonstration  project  will  enable 
FNS  to  evaluate  whether  to  amend 
program  regulations  to  allow  the 
substitution  of  donated  beef  and  pork 
with  commercial  beef  and  pork  in  the 
State  processing  program.  Particular 
attention  will  be  paid  to  whether  such 
an  amendment  of  the  regulations  would 
increase  the  number  of  processors 
participating,  and  whether  it  would 
increase  the  quantity  of  donated  beef 
and  pork  that  each  processor  accepts  for 
processing.  Further,  FNS  will  attempt  to 
determine  whether  the  expected 
increase  in  competition  and  the 
expected  increase  in  the  quantity  of 
donated  beef  and  pork  accepted  for 
processing  will  enable  processors  to 
function  more  efficiently,  producing  a 
greater  variety  of  processed  end 
products  more  quickly  and/or  at  lower 
costs. 

Interested  processors  should  submit  a 
written  proposal  to  FNS  outUning  how 
they  plan  to  carry  out  the  substitution 
while  complying  with  the  above 
conditions.  The  proposal  must  contain 
(1)  a  step-by-step  description  of  how 
production  vtrill  he  monitored;  and  (2)  a 
complete  description  of  the  records  that 
will  be  maintained  for  (a)  the 
commercial  beef  and  pork  substituted 
for  the  donated  beef  and  pork  and  (b) 
the  disposition  of  the  donated  beef  and 
pork  delivered  by  USDA.  All  proposals 
will  be  reviewed  by  representatives  of 
the  Food  Distribution  Division  of  FNS 
and  by  representatives  of  the  AMS 
Livestock  Division's  Commodity 
Procurement  Branch  and  Grading 
Branch.  Companies  approved  for 
participation  in  the  demonstration 
project  will  be  required  to  enter  into  an 
agreement  with  FNS  and  AMS  which 
authorizes  the  processor  to  substitute 
donated  beef  and  pork  with  commercial 
bulk  beef  and  pork  in  fulfilUng  any 
current  or  future  State  processing 
contracts  during  the  demonstration 
project  period.  Participation  in  the 
demonstration  project  will  not  ensure 
that  processors  will  be  awarded  any 
State  processing  contracts. 

Dated:  December  22, 1998. 
Samuel  Chambers,  Jr., 
Administrator.  Food  and  Nutrition  Senice. 
(PR  Doc.  98-34789  Filed  12-31-98;  8:45  am] 
BILUNQ  CODE  341l>-a»-U 


DEPARTMErfT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
In  Fiscal  Year  1999 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice. 

summary:  On  Dec.  18, 1998,  the 
President  of  the  Commodity  Credit 
Corporation,  who  is  the  Under  Secretary 
of  Agriculture  for  Farm  and  Agricultural 
Services,  determined  that  an  additional 
2.5  million  metric  tons  grain  equivalent 
of  wheat  and  wheat  products  that  may 
be  acquired  by  the  Commodity  Credit 
Corporation  (CCC)  under  its  surplus 
removal  operations  is  available  for 
donation  overseas  under  section  416(b) 
of  the  Agricultural  Act  of  1949,  as 
amended,  during  fiscal  year  1999.  This 
determination  increases  the  amount  of 
wheat  and  wheat  products  available  for 
donation  overseas  under  section  416(b) 
diuing  fiscal  year  1999  to  5.0  million 
metric  tons  grain  equivalent. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Branson,  Director,  CCC  Program 
Support  Division,  FAS,  USDA,  (202) 
720-3573. 

Dated:  December  2, 1998. 
Lon  Hatamiya, 
Vice  President,  CCC. 
[PR  Doc.  98-34754  Filed  12-31-98;  8:45  am) 

BiLUNQ  CODE  M10-10-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  tfie 
Georgia,  Schneider  (IN),  Central  Iowa 
(lA),  Montana,  Mid-Iowa  OA),  and 
Oregon  Areas  and  Request  for 
Comments  on  the  Georgia,  Schneider, 
Central  Iowa,  Montana,  Mid-Iowa,  and 
Oregon  Agencies 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
July,  August,  and  September  1999. 
GIPSA  is  asking  persons  interested  in 
providing  official  services  in  the  areas 


served  by  these  agencies  to  submit  an 
application  for  designation.  GIPSA  is 
also  asking  for  comments  on  the 
services  provided  by  these  currently 
designated  agencies: 

Georgia  Department  of  Agriculture 
(Georgia); 

Schneider  Inspection  Service,  Inc. 
(Schneider); 

Central  Iowa  Grain  Inspection  Service, 
Inc.  (Central  Iowa); 

Montana  Department  of  Agriculture 
(Montana); 

Mid-Iowa  Grain  Inspection,  Inc.  (Mid- 
Iowa);  and 

Oregon  Department  of  Agriculture 
(Oregon). 

DATES:  Applications  and  comments 
must  be  postmarked  or  sent  by 
telecopier  (FAX)  on  or  before  February 
2,  1999. 

ADDRESSES:  Applications  and  comments 
must  be  submitted  to  USDA.  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Comphance  Division,  STOP  3604,  Room 
1647— S,  1400  Independence  Avenue, 
S.W.,  Washington,  DC  20250-3604. 
Applications  and  comments  may  be 
submitted  by  FAX  on  202-690-2755.  If 
an  application  is  submitted  by  FAX, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
and  comments  will  be  made  available 
for  pubUc  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(0(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA 's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act. 

1.  Current  Designations  Being 
Announced  for  Renewal. 


Official  agency 

Main  office 

Designation 
start 

Designation 
end 

Georgia 

Tifton,GA 

8/1/1996 

7/31/1999 
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Official  agency 


Main  office 


Designation 
start 


Designation 
end 


Schneider  .... 
Central  Iowa 

Montana  

Mid-Iowa 

Oregon  


Lake  Village,  IN 

Des  Moines,  lA 

Great  Falls,  MT  ..... 
Cedar  Rapids,  lA  „. 
Pendleton.  OR 


8/1/1996 

9/1/1996 

9/1/1996 

10/1/1996 

10/1/1996 


7/31/1999 
8/31/1999 
8/31/1999 
9/30/1999 
9/30/1999 


a.  Georgia.  Pursuant  to  Section  7(f)(2) 
of  the  Act,  the  following  geographic 
area,  the  entire  State  of  Georgia,  except 
those  export  pprt  locations  within  the 
State  which  aiie  serviced  by  GIPSA,  is 
assigned  to  Georgia. 

b.  Schneide^.  Pursuant  to  Section 
7(f)(2)  of  the  Hct.  the  following 
geographic  araa,  in  the  States  of  Illinois, 
Indiana,  and  Nlichigan,  is  assigned  to 
Schneider. 

In  Illinois  aiid  Indiana: 

Bounded  oq  the  North  by  the  northern 
Will  County  line  from  Interstate  57  east 
to  the  Illinois-Indiana  State  line;  the 
Illinois-Indian^  State  line  north  to  the 
northern  Lake  {County  line;  the  northern 
Lake,  Porter,  ijaporte,  St.  Joseph,  and 
Elkhart  County  lines; 

Bounded  orx  the  East  by  the  eastern 
and  southern  ^Ikhart  County  lines;  the 
eastern  Marshall  County  line; 

Bounded  on  the  South  by  the 
southern  Marshall  and  Starke  County 
lines;  the  eastern  Jasper  County  line 
south-southwest  to  U.S.  Route  24;  U.S. 
Route  24  west  to  Indiana  State  Route  55; 
Indiana  State  Route  55  south  to  the 
Newton  Countjy  line;  the  southern 
Newton  Counl^  line  west  to  U.S.  Route 
41;  U.S.  Routd41  north  to  U.S.  Route 
24;  U.S.  Route  24  west  to  the  Indiana- 
Illinois  State  4ne;  and 

Boimded  onj  the  West  by  Indiana- 
Illinois  State  line  north  to  Kankakee 
County;  the  sdithem  Kankakee  County 
line  west  to  UJS.  Route  52;  U.S.  Route 
52  north  to  Interstate  57;  Interstate  57 
north  to  the  nc^rthem  Will  County  line. 

Berrien,  Cas^,  and  St.  Joseph 
Counties,  Micliigan. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  araa,  are  part  of  this 
geographic  araa  assignment:  Cargill, 
Inc.,  and  Fanners  Grain,  both  in 
Winamac,  Pul4ski  County.  Indiana 
(located  insid^  Titus  Grain  Inspection, 
Inc. 's  area). 

Schneider's  assigned  geographic  area 
does  not  include  the  export  port 
locations  inside  Schneider's  area  which 
are  serviced  by  GIPSA. 

c.  Central  Iowa.  Pursuant  to  Section 
7(f)(2)  of  the  yyrt.  the  following 
geographic  araa,  in  the  State  of  Iowa,  is 
assigned  to  Central  Iowa. 

Bounded  on  the  North  by  U.S.  Route 
30  east  to  N44  N44  south  to  E53;  E53 


east  to  U.S.  Route  30;  U.S.  Route  30  east 
to  the  Boone  County  line;  the  western 
Boone  County  Une  north  to  E18;  E18 
east  to  U.S.  Route  169;  U.S.  Route  169 
north  to  the  Boone  County  line;  the 
northern  Boone  County  liiie;  the 
western  Hamilton  County  line  north  to 
U.S.  Route  20;  U.S.  Route  20  east  to  R38; 
R38  north  to  the  Hamilton  Coimty  line; 
the  northern  Hamilton  County  line  east 
to  Interstate  35;  Interstate  35  northeast 
to  C55;  C55  east  to  S41;  S41  north  to 
State  Route  3;  State  Route  3  east  to  U.S. 
Route  65;  U.S.  Route  65  north  to  C25; 
C25  east  to  S56;  S56  north  to  C23;  C23 
east  to  T47;  T47  south  to  C33;  C33  east 
to  T64;  T64  north  to  B60;  B60  east  to 
U.S.  Route  218;  U.S.  Route  218  north  to 
Chickasaw  County;  the  western 
Chickasaw  County  line;  and  the  western 
and  northern  Howard  County  lines. 

Bounded  on  the  East  by  the  eastern 
Howard  and  Chickasaw  County  lines; 
the  eastern  and  southern  Bremer  County 
lines;  V4g  south  to  State  Route  297; 
State  Route  297  south  to  D38;  D38  west 
to  State  Route  21;  State  Route  21  south 
to  State  Route  8;  State  Route  8  west  to 
U.S.  Route  63;  U.S.  Route  63  south  to 
Interstate  80;  Interstate  80  east  to  the 
Poweshiek  County  line;  the  eastern 
Poweshiek,  Mahaska,  Monroe,  and 
Appanoose  County  lines; 

Bounded  on  the  South  by  the 
southern  Appanoose,  Wayne,  Decatur, 
Ringgold,  and  Taylor  County  lines; 

Bounded  on  the  West  by  me  western 
Taylor  County  Une;  the  southern 
Montgomery  County  line  west  to  State 
Route  48;  State  Route  48  north  to  M47; 
M47  north  to  the  Montgomery  Coimty 
line;  the  northern  Montgomery  County 
line;  the  western  Cass  and  Audubon 
County  lines;  the  northern  Audubon 
County  line  east  to  U.S.  Route  71;  U.S. 
Route  71  north  to  U.S.  Route  30. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Farmers 
Co-op  Elevator  Company,  Chapin, 
Franklin  County;  and  CENEX  Land 
O'Lakes,  Inc.,  Rockwell,  Cerro  Gordo 
County  (located  inside  D.  R.  Schaal 
Agency's  area). 

Central  Iowa's  assigned  geographic 
area  does  not  include  the  following 
grain  elevators  inside  Central  Iowa's 
area  which  have  been  and  will  continue 


to  be  serviced  by  the  following  official 
agencies: 

1.  A.  V.  Tischer  and  Son,  Inc.: 
Farmers  Co-op  Elevator,  Boxhohn, 
Boone  County;  and 

2.  Omaha  Grain  Inspection  Service, 
Inc.:  T&K  Evans,  Elliot,  Montgomery 
County;  and  Hemphill  Feed  &  Grain, 
and  Hansen  Feed  &  Grain,  both  in 
Griswold,  Cass  County. 

d.  Montana.  Pursuant  to  Section 
7(f)(2)  of  the  Act,  the  following 
geographic  area,  the  entire  State  of 
Montana,  is  assigned  to  Montana. 

e.  Mid-Iowa.  Piirsuant  to  Section 
7(f)(2)  of  the  Act,  the  foUovdng 
geographic  area,  in  the  State  of  Iowa,  is 
assigned  to  Mid-Iowa. 

Bounded  on  the  North  by  the  northern 
Winneshiek  and  Allamakee  County 
lines; 

Bounded  on  the  East  by  the  eastern 
Allamakee  County  line;  the  eastern  and 
southern  Clajrton  County  lines;  the 
eastern  Buchanan  County  line;  the 
northern  and  eastern  Jones  County  lines; 
the  eastern  Cedar  County  line  south  to 
State  Route  130; 

Boimded  on  the  South  by  State  Route 
130  west  to  State  Route  38;  State  Route 
38  south  to  Interstate  80;  Interstate  80 
west  to  U.S.  Route  63;  and 

Bounded  on  the  West  by  U.S.  Route 
63  north  to  State  Route  8;  State  Route 
8  east  to  State  Route  21;  State  Route  21 
north  to  D38;  D38  east  to  State  Route 
297;  State  Route  297  north  to  V49;  V49 
north  to  Bremer  Coimty;  the  southern 
Bremer  County  line;  the  western  Fayette 
and  Winneshiek  County  lines. 

f.  Ch«gon.  Pursuant  to  Section  7(f)(2) 
of  the  Act,  the  following  geographic 
area,  the  entire  State  of  Oregon,  except 
those  export  port  locations  within  the 
State  whdch  are  serviced  by  GIPSA,  is 
assigned  to  Oregon. 

2.  Opportunity  for  designation. 
Interested  persons,  includ^g  Georgia, 
Schneider,  Central  Iowa,  Montana,  Mid- 
Iowa,  and  Oregon,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
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Designation  Term 

Georgia 

08/01/1999  to  7/31/2002. 

Schneider 

08/01/1999  to  7/31/2002. 

Central  Iowa 

09/01/1999  to  8/31/2002. 

Montana 

09/01/1999  to  8/31/2002. 

Mid-Iowa  

10/01/1999  to  9/30/2002. 

Oregon 

10/01/1999  to  9/30/2002. 

Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

3.  Request  for  Comments.  GIPSA  also 
is  publishing  this  notice  to  provide 
interested  persons  the  opportimity  to 
present  comments  on  the  Georgia, 
Schneider,  Central  Iowa,  Montana,  Mid- 
Iowa,  and  Oregon  official  agencies. 
Commenters  are  encouraged  to  submit 
pertinent  data  concerning  the  Georgia, 
Schneider,  Central  Iowa,  Montana,  Mid- 
Iowa,  and  Oregon  official  agencies 
including  information  concerning  the 
timeliness,  cost,  quality,  and  scope  of 
services  provided.  All  comments  must 
be  submitted  to  the  Compliance 
Division  at  the  above  address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  December  10, 1998. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[PR  Doc.  98-33928  Piled  12-31-98;  8:45  am] 
BHJJNG  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designatton  for  the  Alton  (IL), 
Columbus  (OH),  and  Farwell  (TX)  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  designation 
of  the  following  organizations  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act): 
Alton  Grain  Inspection  Department,  Inc. 

(Alton); 
Columbus  Grain  Inspection,  Inc. 

(Columbus)  and; 
FarweU  Grain  Inspection,  Inc.  (Farwell). 
EFFECTIVE  DATE:  February  1, 1999. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  CompUance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 


FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  at  202-720-8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  August  3, 1998,  Federal 
Register  (63  FR  41224),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Alton  Grain  Inspection 
Department,  Columbus,  and  Farwell  to 
submit  an  application  for  designation. 
Applications  were  due  by  September  1 , 
1998.  There  were  four  appUcants:  Alton 
(a  new  corporation  set  up  by  Alton 
Grain  Inspection  Department),  Missouri 
Department  of  Agriculture,  Columbus, 
and  Farwell.  Columbus  and  Farwell, 
each  appUed  for  designation  to  provide 
official  services  in  the  entire  area 
currently  assigned  to  them.  Alton  and 
the  Missouri  Department  of  Agriculture 
applied  for  designation  to  provide 
official  services  in  the  Alton  area. 

Since  Columbus  and  Farwell  were  the 
only  appUcants,  GIPSA  did  not  ask  for 
comments  on  them. 

In  the  August  3, 1998,  Federal 
Register,  GIPSA  asked  for  comments  on 
Alton  Grain  Insj)ection  Department.  In 
the  October  1,  1998,  Federal  Register 
(63  FR  52678),  GIPSA  asked  for 
comments  on  the  appUcants  for  the 
Alton  area.  There  were  six  comments  to 
the  August  3, 1998,  Federal  Register: 
five  from  customers  of  Alton  Grain 
Inspection  Department  and  one  from  a 
tow  boat  operator,  all  supporting 
designation  of  Alton  Grain  Inspection 
Department,  Inc.  There  were  no 
comments  to  the  October  1, 1998, 
Federal  Register. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Columbus  and  Farwell 
are  able  to  provide  official  services  in 
the  geographic  areas  for  which  they 
applied  and  that  Alton  is  better  able  to 
provide  official  services  in  the  Alton 
area. 

Effective  February  1,  1999,  and 
ending  January  31,  2000,  Alton  is 
designated  to  provide  official  services  in 
the  Alton  geographic  area  specified  in 
the  August  3, 1998,  Federal  Register. 
Effective  February  1, 1999,  and  ending 
January  31,  2002,  Columbus  and  Farwell 
are  designated  to  provide  official 
services  in  the  geographic  areas 
specified  in  the  August  3,  1998,  Federal 
Register. 


Interested  persons  may  obtain  official 
services  by  contacting  Alton  at  314- 
978-1961,  Columbus  at  740-474-3519. 
and  Farwell  at  806-481-9052. 

Authority:  Pub.  L.  94-582,  90  Sut.  2867, 
as  amended  (7  U.S.C.  71  et  seq). 

Dated:  December  10, 1998. 

Neil  E.  Porter, 

Director,  Compliance  Division. 

[FR  Doc.  98-33929  Filed  12-31-98:  8:45  am) 

BILLING  CODE  341»-EN-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  3,  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  fiunish  the 
service  to  the  Government.^ 
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3.  There  are  tio  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  US.C.  46— 48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Prociuement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  Usted: 

Mail  and  Messenger  Service,  US  Army  Test 
and  Evaluation  Command,  Aberdeen 
Proving  Ground,  Aberdeen,  Maryland, 

NPA:  The  Arc  of  Northern  Chesapeake 
Region,  Inc.,  Forest  Hill,  Maryland 

Beverly  L.  MilkMan, 

Executive  DincUr. 

[FR  Doc.  98-347W  Filed  12-31-98;  8:45  am) 

BNJJNQ  C006  SSaMI-P 


COMMmEE  POR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcurenMnt  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  A^  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List.  I 


SUMMARY:  This  action  adds  to  the 
Procurement  list  commodities  and 
services  to  be  fUmished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATEt  February  3, 1999. 
ADDRESSES:  Committee  for  P\irchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Cryslal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  On  July 
31,  September  11,  and  November  20, 
1998,  the  Committee  for  Purchase  From 
People  Who  Aje  Blind  or  Severely 
Disabled  published  notices  (63  F.R. 
40877,  48696  amd  64458)  of  proposed 
additions  to  th^  Proctirement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  aldditions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  atid  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prociuement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Skid  Board 

1670-01-342-5913 
Pad,  Fingerprint 

7520-00-117-5627 

Services 

JanitoriaiyCustodial,  Defense  National 
Stockpile  Center,  Baton  Rouge  Depot, 
2695  N.  Sherwood  Forest  Drive,  Baton 
Rouge,  Louisiana 

Janitorial/Custodial,  Portsmouth  Naval 
Shipyard,  Building  357,  Kittery,  Maine 

Janitorial/Custodial.  Basewide,  Fort  Detrick, 
Maryland 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  98-34795  Filed  12-31-98;  8:45  am] 
BH.UNO  cooc  nas-oi-p 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Encryption;  Notice 
of  Open  Meeting 

The  President's  Export  Council 
Subcommittee  on  Encryption 
(PECSENC)  will  meet  on  January  15, 
1999,  at  the  Hewlett-Packard  Company, 
Pacific  Ocean  Room,  Building  47, 19447 
Pruneridge  Avenue,  Cupertino, 
California,  95014.  The  Subcommittee 


provides  advice  on  matters  pertinent  to 
policies  regarding  commercial 
encryption  products. 

Open  Session:  9:00  a.m.-4K)0  p.m. 

1.  Opening  remarlcs  by  the  Acting 
Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Bureau  of  Export 
Administration  initiatives. 

4.  Issue  briefings. 

5.  Open  discussion. 

The  meeting  is  open  to  the  public  and 
a  limited  number  of  seats  will  be 
available.  Reservations  are  not  required. 
To  the  extent  time  permits,  membisrs  of 
the  public  may  present  oral  statements 
to  the  PECSENC.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  PECSENC  members,  the 
PECSENC  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below:  Ms.  Lee  Ann 
Carpenter,  Advisory  Committees,  MS: 
3886C,  U.S.  Department  of  Commerce, 
15th  St.  &  Pennsylvania  Ave,  NW, 
Washington,  DC  20230. 

For  more  information,  contact  Ms. 
Carpenter  on  (202)  482-2583. 

Dated:  December  29, 1998. 
Lae  Ann  Carpenter, 
Committee  Liaison  Officer. 
(FR  Doc.  98-34815  Filed  12-31-98;  8:45  am] 
BILUNQ  CODE  3S10-33-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-80S] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  9, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  1996-97  administrative 
review  of  the  antidumping  duty  order 
on  certain  cut-to-length  (CTL)  carbon 
steel  plate  from  Mexico.  This  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise.  The  period  of 
review  (POR)  is  August  1, 1996  through 
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July  31, 1997.  We  gave  interested  parties 
an  opportunity  to  comment  on  the 
prelhninary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  not  changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review. 

EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Osborne  or  Mike  Heaney, 
Enforcement  Group  in,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-3019  or  482-4475, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1998). 

Background 

On  September  9, 1998,  the 
Department  published  the  preliminary 
results  of  the  1996-97  administrative 
review  of  the  antidumping  duty  order  ^ 
on  certain  CTL  carbon  steel  plate  from 
Mexico.  See  Preliminary  Results  of 
Antidumping  Administrative  Review, 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Mexico,  63  FR  48181  [Preliminary 
Results).  This  review  covers  one 
manufactiu«r/exporter  of  the  subject 
merchandise.  Altos  de  Homos  de 
Mexico  (AHMSA).  The  POR  is  August  1, 
1996  through  July  31, 1997.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  and 
held  a  public  and  closed  hearing  on 
November  4, 1998.  The  following 
parties  submitted  comments  and/or 
rebuttals:  Bethlehem  Steel  Corporation, 
Geneva  Steel,  Gulf  Lakes  Steel,  Inc.,  of 
Alabama,  Inland  Steel  Industries,  Inc., 
Lukens  Steel  Company,  Sharon  Steel 
Corporation,  and  U.S.  Steel  Group  (a 
imit  of  USX  Corporation)  (collectively 
the  petitioners),  and  AHMSA. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  the  Review 

The  products  covered  in  this  review 
include  hot-rolled  carbon  steel  universal 
mill  plates  [i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 


pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  vn\h  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
imder  item  numbers  7208. 31.0000, 
7208.32.0000,  7208.33.1000, 
7208.33.5000.  7208.41.0000, 
7208.42.0000,  7208.43.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000, 
7211.22.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  "worked  after  rolling");  for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70plate. 

These  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Analysis  of  Conunents  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results.  We 
received  comments  from  AHMSA  and 
the  petitioners. 

Comment  1:  Reported  Costs 

AHMSA  contends  that  the 
Department's  rationale  for  using  adverse 
facts  available  is  refuted  by  statements 
in  the  Department's  cost  verification 
report  which  demonstrate  that 
AHMSA 's  reported  costs  reconciled  to 
its  accounting  lecords  and  financial 
statements.  AHMSA  cites  to  several 
statements  in  the  cost  verification  report 
where  the  Department  performed  tests 
of  specific  cost  data  and  traced  that  cost 
data  to  AHMSA's  accounting  records. 
AHMSA  urges  the  Department  to 
reexamine  its  own  findings,  as  set  forth 
in  the  cost  verification  report,  and 
reconsider  its  conclusions.  AHMSA 
contends  that  the  cost  data  is  verifiable. 


Petitioners  claim  that  the  fact  that 
certain  of  AHMSA's  costs  in  the 
aggregate  may  have  reconciled  to 
AHMSA's  financial  statement  does  not 
suggest  that  AHMSA's  control  number 
(CONNUM)-specific  costs  were  verified 
or  reconciled  to  AHMSA's  financial 
statements.  Petitioners  note  that  the 
verification  report  identifies  specific 
costs  which,  in  the  aggregate,  were 
verified,  including  the  trace  of  trial 
balance  accounts  to  financial  statement 
line  items.  Citing  to  Final  Results  of 
Antidumping  Duty  Administrative 
Review)  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany,  56  FR  31692.  31707  (July 
11, 1991),  petitioners  state  that  the 
verification  of  aggregate  costs  does  not 
equate  to  the  verification  of  CONNUM- 
specific  costs. 

Department's  Position:  We  were 
unable  to  verify  the  CONNUM-specific 
costs  reported  by  AHMSA.  The 
individual  verification  procedures  cited 
by  AHMSA  are  tests  of  individual 
elements  of  the  submitted  data  and  do 
not,  separately  or  combined,  indicate 
that  AHMSA  correctly  reported  its  cost 
data. 

Section  773(f)(1)(A)  of  the  Act 
specifically  requires  that  costs  be 
calculated  based  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  generally  accepted 
accounting  principles  (GAAP)  of  the 
exporting  country  and  reasonably  refiect 
the  costs  associated  vsrith  the  production 
and  sale  of  the  merchandise.  In 
accordance  with  the  statutory  directive, 
the  Department  will  accept  costs  of  the 
exporter  or  producer  if  they  are  based 
on  records  kept  in  accordance  with 
GAAP  of  the  exporting  country  and 
reasonably  reflect  the  costs  associated 
with  the  production  and  sale  of  the 
merchandise  (i.e.,  the  cost  data  can  be 
reasonably  allocated  to  subject 
merchandise).  In  determining  if  the 
costs  were  reasonably  allocated  to  all 
products  the  Department  will, 
consistent  with  section  773(f)(1)(A)  of 
the  Act,  examine  whether  the  allocation 
methods  are  used  in  the  normal 
accounting  records  and  whether  they 
have  been  historically  used  by  the 
company. 

Before  assessing  the  reasonableness  of 
a  respondent's  cost  allocation 
methodology,  however,  the  Department 
must  ensure  that  the  aggregate  amount 
of  the  reported  costs  captures  all  costs 
incurred  by  the  respondent  in 
producing  the  subject  merchandise 
during  the  period  under  examination. 
This  is  done  by  performing  a 
reconciliation  of  the  respondent's 
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submitted  cqst  of  production  (COP)  and 
constructed  iralue  (CV)  data  to  the 
company's  aiidited  financial  statements, 
when  such  statements  are  available. 
Because  of  the  time  constraints  imposed 
on  verificati(^ns,  the  Department 
generally  must  rely  on  the  independent 
auditor's  opiiiion  concerning  whether  a 
respondent's  financial  statements 
present  the  aptual  costs  incurred  by  the 
company,  anjd  whether  those  financial 
statements  are  in  accordance  with 
GAAP  of  the  exporting  country.  In 
situations  wkere  the  respondent's  total 
reported  costs  differ  from  amoimts 
reported  in  its  financial  statements,  the 
overall  cost  peconciliation  assists  the 
Department  in  identifying  and 
quantifying  t^iose  differences  in  order  to 
determine  whether  it  was  reasonable  for 
the  respondeint  to  exclude  certain  costs 
for  purposes  of  reporting  COP  and  CV. 

AJthough  tiie  format  of  the 
reconciliation  of  submitted  costs  to 
actual  finandal  statement  costs  depends 
greatly  on  the  nature  of  the  accoimting 
records  maintained  by  the  respondent, 
the  reconciliation  represents  the  starting 
point  of  a  coit  verification  because  it 
assures  the  department  that  the 
respondent  has  accounted  for  all  costs 
before  allocating  those  costs  to 
individual  products. 

AHMSA,  however,  was  unable  to 
perform  suclj  a  reconciliation.  As 
discussed  in  Comment  8  below,  the 
Department  lound  that  AHMSA  had 
failed  to  include  costs  incurred  in  its 
coke  plants,  Winter  plant,  blast  furnaces, 
basic  oxygen  furnaces,  and  continuous 
casters.  AHMSA  incurred  all  of  these 
costs  in  the  production  of  the  subject 
merchandisei  These  unreported  costs 
were  substarjtial  and  raise  serious 
concerns  about  whether  there  are 
additional  cost  center  costs  related  to 
the  plate  production  process  which 
were  not  reported  by  AHMSA  and  not 
discovered  b^  the  Diepartment  at 
verification. 

Moreover,  even  if  AHMSA  had  been 
able  to  recont:ile  its  submitted  costs  to 
its  financial  Statements,  it  still  would 
have  failed  verification  due  to  its  failure 
to  use  its  normal  cost  accounting  system 
in  developing  its  COP  and  CV  data. 
AHMSA  indicated  in  its  questionnaire 
response  thai  its  normal  cost  accounting 
system,  whioh  AHMSA  used  to  prepare 
its  financial  Statements,  is  not 
maintained  dn  the  product-specific  level 
requested  bylthe  Department.  See 
AHMSA's  Cost  Questionnaire  Response 
at  D-46,  D-A7.  Therefore,  AHMSA 
claimed  that  lit  was  necessary  to  use  a 
separate  costing  model  to  develop  such 
grade-specific  COP  and  CV  data.  In  an 
effort  to  veri^  AHMSA's  statements  that 
its  normal  cdst  accounting  system  did 


not  capture  costs  at  the  product-specific 
level,  the  Department  was  obligated  to 
review  and  evaluate  AHMSA's  normal 
cost  accoimting  system.  As  explained  in 
the  preliminary  results,  AHMSA 
withheld  its  normal  cost  accounting 
system's  product-specific  cost  records 
until  the  end  of  verification.  See 
Preliminary  Results.  63  FR  at  48182, 
September  9, 1998.  AHMSA's 
withholding  of  this  data  precluded  us 
bom  verifying  AHMSA's  COP/CV  data. 
However,  we  were  able  to  determine 
that  AHMSA's  normal  cost  accounting 
system  included  grade-specific  slab  cost 
data  (the  process  preceding  the  plate 
rolling  process).  This  data  was  more 
detailed  than  and  significantly  different 
from  the  data  submitted  by  AHMSA. 
Based  on  the  foregoing,  we  determined 
that  the  data  submitted  by  AHMSA  was 
not  based  on  the  allocation  methods 
AHMSA  historically  used  in  its  normal 
cost  accounting  system,  even  though 
such  data  was  available  to  AHMSA. 

Comment  2:  Verification 

AHMSA  argues  that  the  purpose  of 
the  Department's  verification  is  to  verify 
the  information  submitted  on  the 
record.  AHMSA  claims  the  Department 
verifiers  refused  to  examine  the 
information  that  was  prepared  in 
advance  by  AHMSA  to  support  its  COP/ 
CV  information.  AHMSA  states  the 
Department  verifiers  mistakenly 
concluded  that  AHMSA  maintains  only 
standard  costs  in  its  normal  accounting 
system,  and  claims  that  the  Department 
verifiers  misunderstood  its  cost 
accounting  system  and  the  submitted 
data.  AHMSA  maintains  that  it  used 
actual  costs  recorded  in  its  normal 
accounting  system  to  prepare  its  cost 
response,  and  that  the  Department's 
insistence  on  examining  its  standard 
costs  was  based  upon  a 
misimderstanding  of  AHMSA's 
accoimting  system. 

Petitioners  state  that  there  is  no  basis 
for  AHMSA's  claim  that  the  Department 
verifiers  misunderstood  its  cost 
accounting  system.  Petitioners  assert 
that  the  Department's  verification  report 
clearly  indicates  that  it  fully  understood 
that  AHMSA's  normal  accounting 
records  included  both  actual  and 
standard  costs.  Petitioners  note  that  at 
verification  the  Department  found  that 
AHMSA  has  both  a  standard  cost  report 
and  a  version  of  the  report  that  adjusts 
standard  costs  to  actual  costs.  See 
Memorandum  fi-om  Michael  Martin  to 
Christian  Marsh,  Verification  Report  on 
the  Cost  of  Production  and  Constructed 
Value  Data  Submitted  by  Altos  Homos 
de  Mexico,  S.A.  de  CV.  (Cost 
Verification  Report)  at  21  (August  27, 
1998).  A  public  version  of  this  report  is 


available  in  Room  B099  of  the  Main 
Commerce  Building.  (AHMSA 
references  these  reports  in  its  brief  to 
indicate  that  it  maintains  both  standard 
and  actual  costs.) 

Petitioners  also  note  that  in  its 
questionnaire  responses  AHMSA 
described  its  normal  cost  accounting 
system  as  being  based  on  standard  costs 
which  were  adjusted  to  actual  costs 
through  the  application  of  variances. 
Petitioners  contest  AHMSA's  assertion 
that  because  AHMSA  used  actual 
average  plate  cost  and  not  its  standard 
costs  in  reporting  CONNUM-specific 
costs,  the  Department  was  not  obliged  to 
examine  AHMSA's  standard  cost  build- 
ups during  verification.  Petitioners 
argue  that  without  substantiation,  the 
standard  input  factors  could  be 
manipulated  to  improperly  shift  plate 
costs  to  non-subject  merchandise. 
Further,  petitioners  argue,  the  only  way 
to  rule  out  mis-allocations  to  non- 
subject  merchandise  was  for  the 
£)epartment  to  review  the  standard 
usage  factors  compared  to  the  actual 
consumption  for  AHMSA's  steel  grades. 
Accordingly,  petitioners  conclude  that 
the  standard  cost  build-ups  were  crucial 
to  the  verification  because  they  identify 
the  types  of  costs  included  in  AHMSA's 
average  plate  cost  calculation. 

Department's  Position:  We  agree  with 
AHMSA  that  the  purpose  of  verification 
is  to  verify  the  accuracy  of  information 
submitted  on  the  record,  and  note  that 
the  Department  verifiers  adhered  to  this 
basic  tenet  during  verification. 
However,  as  discussed  in  our  response 
to  Comment  1 ,  it  was  necessary  for  the 
Department  verifiers  to  fully  understand 
AHMSA's  normal  cost  and  financial 
accounting  systems  before  they  could 
evaluate  the  reported  product-specific 
costs.  Therefore,  it  was  crucial  for  the 
verifiers  to  review  the  costs  as 
maintained  in  the  normal  cost 
accounting  system.  It  was  also  essential 
that  the  Department  verify  AHMSA's 
claim  that  it  had  to  resort  to  a  system 
outside  its  normal  cost  accoimting 
system  to  prepare  the  reported  grade- 
specific  COP  and  CV  data  because,  as 
explained  by  AHMSA,  its  normal  cost 
accoimting  system  did  not  include 
grade-specific  cost  information  at  the 
level  of  specificity  required  by  the 
Department.  As  noted  in  the  verification 
report,  we  found  that  AHMSA's  normal 
cost  accounting  system  cost  build-ups 
did  in  fact  distinguish  between  the 
grades  of  product  produced. 

Additionally,  the  Department  verifiers 
clearly  understood  AHMSA's  normal 
accounting  system  and  realized  that  it 
included  both  standard  and  actual  costs. 
Moreover,  it  was  clear  from  AHMSA's 
responses  that  AHMSA's  normal  cost 
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accounting  system  (used  in  the 
preparation  of  AHMSA's  financial 
statements)  is  based  on  standard  costs 
adjusted  to  actual  costs  through  the 
application  of  variances.  Thus,  because 
the  normal  cost  accounting  system  was 
based  on  standards,  the  Department  was 
obliged  to  review  the  build-up  of 
AHMSA's  standard  costs.  Because 
AHMSA's  normal  cost  accoimting 
system  was  based  on  standard  costs, 
there  is  no  basis  for  AHMSA's  assertion 
that  it  had  to  prepare  the  requested 
standard  cost  data  for  the  fi»t  time 
during  verification. 

At  verification  the  Department  must 
review  the  normal  financial  and  cost 
accounting  systems  before  reviewing  the 
reported  cost  allocation  methodologies. 
The  cost  questionnaire  and  verification 
agenda  are  organized  and  presented  so 
that  the  respondent  is  aware  that  it  must 
use  its  normal  books  and  records  in 
preparing  its  response.  Both  the  cost 
questionnaire  and  the  verification 
agenda  start  with  the  explanation  of  the 
normal  financial  accoimting  system, 
then  progress  to  the  normal  cost 
accounting  system,  and  finally  to  the 
reported  cost  methodology.  In  this  case 
the  verifiers  attempted  to  proceed  in 
this  fashion;  however,  they  were 
hampered  by  AHMSA's  refusal  to 
provide  the  standard  cost  build-ups 
used  to  prepare  the  financial  statements 
until  late  in  the  verification  process. 

As  to  the  methods  and  tecnniques  of 
verification,  the  Ck)urt  of  International 
Tnde  (CXT),  in  Koenig  6r  Bauer-Albert 
AG,  et  ai.  v.  United  States,  15  F.  Supp. 
2d  834  (Crr  1998),  acknowledged  that 
"[c]ongress  has  afforded  ITA  a  degree  of 
latitude  in  implementing  its  verification 
procediu^s"  and  that  "[t]he  decision  to 
select  a  particular  method  of  verification 
rests  solely  within  the  agency's  sound 
discretion.  *  *  *  If  a  reasonable 
standard  is  applied  and  the  verification 
is  supported  by  substantial  evidence, 
the  court  will  sustain  the  methodology." 
Consistent  vfixh  its  practice,  the 
Department  first  attempted  to  review 
AHMSA's  normal  financial  and  cost 
accounting  system.  The  problems 
encountered  at  this  crucial  first  step 
were  significant  [see  Cost  Verification 
Report  at  2)  and  resulted  in  AHMSA's 
failure  of  the  cost  verification.  See 
Preliminary  Results,  63  FR  at  48182-84 
(describing  AHMSA's  failure  of  the  cost 
verification).  Contrary  to  AHMSA's 
argiunents,  the  Department  cannot 
simply  verify  reported  information  in  a 
vacuum.  If  reported  cost  information  is 
not  verifiably  grounded  in  a 
respondent's  normal  books  and  records, 
it  is  meaningless  to  "verify"  the 
reported  information.  This  is  because 
deviating  from  the  product-specific 


costs  recorded  in  a  respondent's  normal 
books  and  records  can  significantly 
distort  reported  COP  and  CV  data. 
AHMSA's  failure  to  use  the  product- 
specific  costs  recorded  in  its  normal 
books  and  records  prevents  us  from 
quantifying  the  magnitude  of  the 
distortions  which  exist  in  its  submitted 
data.  Under  these  circumstances,  the 
E)epartment's  conduct  of  verification 
and  verification  findings  are  reasonable. 

Comment  3:  Use  of  Normal  Cost 
Accounting  System 

AHMSA  claims  that,  contrary  to  the 
statements  in  the  Department's  cost 
verification  report,  it  did  rely  on  its 
"normal"  cost  accounting  system  to 
prepare  its  COP  and  CV  data.  AHMSA 
states  that  it  maintains  both  actual  and 
standard  costs  in  its  normal  cost 
accounting  system.  The  actual  costs  tie 
to  the  cost  of  goods  sold  on  the  income 
statement,  while  the  standard  costs  tie 
to  the  inventory  value  on  the  balance 
sheet. 

For  piuposes  of  preparing  its  COP  and 
CV  information,  AHMSA  maintains  that 
it  reported  the  actual  cost  of  producing 
plate,  and  then  used  its  quarterly  cost 
model  to  determine  the  costs  of  specific 
grades  of  plate.  According  to  AHMSA, 
the  Department  incorrectly  concluded 
that  AHMSA  did  not  rely  on  its 
"normal"  cost  accounting  system 
because  it  failed  to  report  standard 
costs. 

AHMSA  asserts  it  is  being  unfairly 
and  improperly  penalized  because  of 
the  Department's  misimderstanding  of 
AHMSA's  normal  cost  accoimting 
system.  AHMSA  maintains  that  its 
normal  cost  accounting  system 
comprises  both  actual  and  standard 
costs.  AHMSA  contends  that  the  result 
is  identical  whether  using  standard 
costs  adjusted  for  variances  or  actual 
costs.  However,  to  comply  with  the 
verifiers'  requests  for  standard  cost 
build-ups,  AHMSA  claims  it  had  to 
manually  calculate  these  standard  costs, 
delaying  the  verification.  AHMSA 
contends  that  the  Department's 
misunderstanding  of  its  cost  accounting 
system  and  the  verifiers'  insistence  on 
reviewing  AHMSA's  standard  costs 
resulted  in  the  failed  cost  verification. 

Petitioners  note  that  AHMSA's 
method  of  deriving  CONNUM-specific 
COPs  and  CVs  involves  two  major  steps. 
First,  petitioners  claim  AHMSA  derived 
an  average  cost  for  all  plate  based  on 
standard  costs  adjusted  for  variances. 
Second,  according  to  petitioners, 
AHMSA  calculated  the  cost  of  specific 
plate  grades  using  its  costing  model.  In 
petitioners'  view  this  resulted  in 
CONNUM-specific  costs  that  are 
significantly  different  than  those 


recorded  in  its  normal  accounting 
records. 

Petitioners  contend  that  there  is  no 
basis  for  AHMSA's  claim  that  the 
Department  misunderstood  its  normal 
cost  accounting  system.  Petitioners 
assert  that  the  Department's  verification 
report  clearly  indicates  that  AHMSA 
normally  maintains  both  actual  and 
standard  costs.  Petitioners  claim  that  the 
Department's  statement  that  AHMSA 
did  not  use  its  normal  cost  accounting 
system  to  prepare  the  submitted  COP 
and  CV  data  refers  to  AHMSA's  use  of 
a  "sales  pricing  model"  which  AHMSA 
admittedly  does  not  use  in  its  normal 
accounting  system.  Regardless  of  the 
model's  nomenclature,  petitioners  allege 
that  it  is  disingenuous  of  AHMSA  to 
suggest  that  the  Department's  statement 
refers  to  anything  but  AHMSA's  cost/ 
pricing  model. 

Department's  Position:  We  disagree 
with  AHMSA.  The  cost  verification 
report  accurately  reflected  the 
procedures  performed  and  issues  found 
during  the  verification.  While  AHMSA's 
reporting  methodology  may  have  relied 
on  certain  total  actual  costs  from  its 
accounting  system  in  calculating  the 
aggregate  average  cost  of  all  plate, 
AHMSA  did  not  rely  on  the  allocation 
methodologies  used  in  its  normal  cost 
accounting  system,  which  are  used  to 
prepare  the  GAAP-based  financial 
statements  to  calculate  the  reported 
product-specific  costs.  AHMSA 
concedes  this  point  in  its  case  brief  at 
page  20. 

Additionally,  we  disagree  with 
AHMSA's  assertion  that  the  verifiers 
misunderstood  its  normal  cost 
accounting  system.  To  the  contrary,  the 
verifiers  were  fully  aware  that  a 
standard  cost  accounting  system  and 
financial  accounting  system  includes 
both  the  standard  costs  and  actual  costs. 
See  response  to  Comment  2  above.  We 
also  disagree  with  AHMSA's  assertion 
that  it  is  being  unfairly  and  improperly 
penalized  for  the  Department's 
misunderstanding  of  its  normal  cost 
accounting  system.  AHMSA  did  not  use 
its  normal  cost  allocation  methodology 
as  the  basis  for  its  COP  and  CV 
submissions,  as  required  by  the 
Department.  Therefore,  we  were 
obligated  to  reject  in  its  entirety  the  cost 
data  submitted  by  AHMSA. 

Moreover,  we  disagree  with  AHMSA's 
claim  that  its  methodology  leads  to  the 
same  result  as  would  adjusting 
AHMSA's  standard  costs  for  variances. 
The  Department's  questionnaire 
requires  respondents  to  report  product- 
specific  costs  as  defined  by  product 
characteristics  identified  hy  the 
Department.  While  AHMS/^  's 
contention  that  standard  costs  plus 
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variances  are  the  same  as  actual  costs 
may  be  true  oa  an  overall  basis,  it  does 
not  hold  true  In  this  instance  for  the 
CONNUM-spqcific  cost  data.  The 
methodology  tised  by  AHMSA  started 
with  certain  plate  production  costs  in 
total,  from  which  AHMSA  calculated  an 
average  plate  cost  for  all  steel  grades. 
AHMSA's  cost  model  then  attempted  to 
differentiate  grade-specific  cost 
differences.  The  costs  derived  from  the 
model  were  n^t  representative  of  the 
more  detailed  jcosts  maintained  in 
AHMSA's  nortnal  cost  accounting 
system,  which  includes  grade-specific 
costs  for  diffeiient  grades  of  steel  slab. 

As  described  in  Comment  1  above,  the 
underlying  ba$is  for  formatting 
AHMSA's  COP/CV  response  should 
have  been  AHMSA's  normal  cost 
accoimting  system.  The  Department 
allows  a  respohdent  to  deviate  from  its 
normal  cost  aocounting  system  only  if 
the  normal  co$t  accounting  system  does 
not  allocate  pijoduct-specific  costs  to  the 
level  of  detail  Required  or  does  not 
appropriately  Allocate  costs  to  products, 
and  only  after  consulting  with 
representatives  from  the  Department 
(see  Questionnaire,  Section  E>-III, 
Response  Metjiodology).  AHMSA 
deviated  from  its  normal  accounting 
system,  and  n^ver  discussed  the 
deviation  with  the  Department  prior  to 
filing  its  cost  i^sponse.  In  its  response, 
AHMSA  clain^  that  it  did  not  account 
for  grade-specific  cost  differences  in  its 
accounting  reaords;  yet  at  verification, 
the  Department  found  that  in  fact  it  did 
account  for  such  differences.  Therefore, 
the  Departmeiit  found  AHMSA's 
reported  product-specific  costs  were 
based  on  a  methodology  that  was 
completely  separate  bom  AHMSA's 
normal  cost  aqcounting  system. 

Comment  4:  Orade-Specific  Slab  Costs 

AHMSA  argues  that  it  did  not 
withhold  infoimation  about  its  grade- 
specific  slab  costs  from  the  verifiers. 
AHMSA  insists  that  its  questionnaire 
response  at  pages  D-46  and  D-47 
indicated  that  the  company  maintains 
grade-specific  {costs  for  slab,  but  does 
not  maintain  grade-specific  costs  for 
plate.  According  to  AHMSA,  if  the 
Department  h^d  wanted  AHMSA  to 
recalculate  grajde-specific  plate  costs 
using  the  grad^specific  slab  costs  as  the 
starting  point,  then  it  was  incumbent 
upon  the  Department  to  notify  AHMSA 
of  this  requirelnent  prior  to  the 
verification.  AHMSA  argues  that  the 
methodology  it  employed  to  report  its 
costs  should  not  be  considered 
unreasonable  tnd  inappropriate  simply 
because  the  Department  believes  there  is 
a  more  approp^ate  methodology  for 
reporting  cost^. 


Petitioners  claim  that  AHMSA's 
failure  to  provide  the  standard  cost 
build-ups  prevented  verification  of  its 
submitted  CONNUM-specific  costs. 
Petitioners  argue  that  the  average  plate 
cost  is  a  function  of  the  standard  costs 
that  are  used  to  produce  the  plate. 
Petitioners  contend  that  it  was 
imperative  for  the  Department  to  review 
the  underlying  standard  costs  of  slab  to 
determine  if  the  reported  CONNUM- 
specific  costs  were  consistent  with  costs 
actually  incurred  to  produce  the 
merchandise.  Because  AHMSA  did  not 
provide  the  standard  cost  build-ups 
until  very  late  in  the  verification, 
petitioners  argue  the  Department  was 
deprived  of  its  opportunity  to  examine 
the  grade-specific  slab  costs  normally 
maintained  by  AHMSA. 

Department's  Position:  We  agree  with 
petitioners  that  AHMSA  withheld  from 
the  Department  information  concerning 
its  grade-specific  slab  costs.  There  is  no 
record  evidence  supporting  AHMSA's 
claim  that  AHMSA  explained  in  its 
questionnaire  response  that  grade- 
specific  slab  costs  were  maintained  in 
its  normal  accounting  system.  The 
evidence  cited  to  by  AHMSA  at  pages 
D-46  and  D-47  of  its  questionnaire 
response,  where  AHMSA  asserts  it 
"notified"  the  Department  that  the 
normal  cost  accounting  system  included 
grade-specific  slab  costs,  reads: 

These  actual  costs  are  the  costs  recorded  in 
AHMSA's  plate  mill  cost  center  and  include 
all  costs  incurred  in  prior  production 
processes.  Given  AHMSA's  accounting 
system,  it  is  most  appropriate  to  cost  product 
at  this  level  since  slab  is  used  to  produce  a 
number  of  different  products,  including 
many  types  of  non-subject  merchandise. 
Thus,  the  most  accurate  measure  of  the 
amount  of  slab  (which  is  the  compilation  of 
all  materials  and  other  inputs  up  to  that  point 
in  the  production  process)  used  to  produce 
a  ton  of  plate  occurs  at  the  plate  mill  cost 
center. 

This  cannot  reasonably  be  construed  as 
notification  that  AHMSA's  normal  cost 
accoimting  system  included  grade- 
specific  slab  costs.  In  fact,  AHMSA's 
response  arguably  gave  no  indication 
that  its  normal  cost  accounting  system 
was  more  detailed  with  respect  to  grade- 
specific  slab  costs.  Had  Af^SA 
provided  the  Department  with  a  clear, 
complete,  and  accurate  response  to  the 
questionnaire  regarding  its  normal  cost 
accoimting  system,  we  would  have  been 
able  to  address  these  concerns  in  a 
supplemental  questionnaire. 

Because  AHMSA  had  described  its 
normal  cost  accounting  system  as  a 
standard  cost  system  which  was 
adjusted  to  actual  costs  through  the 
application  of  variances,  the  verification 
agenda  sent  to  AHMSA  prior  to  the 


verification  indicated  that  the 
Departnmnt  would  review  the  normal 
accounting  system.  This  verification 
agenda  included  standard  cost  build- 
ups. The  data  withheld  by  AHMSA,  and 
used  by  AHMSA  in  its  normal 
accoimting  records,  is  clearly  more 
detailed  than  the  data  submitted  by 
AHMSA  in  its  cost  questionnaire 
response.  Accordingly,  there  is  no  basis 
for  AHMSA's  assertion  that  it  was 
obligated  to  use  a  methodology  which 
was  outside  the  normal  cost  accounting 
system  to  develop  product-specific 
costs. 

Comment  5:  Reconciliation  of  Costs 

AHMSA  contends  that  the 
Department  reconciled  AHMSA's 
reported  costs  to  its  accounting  system 
and  to  the  audited  financial  statements. 
AHMSA  explains  that  when  the 
Department  verifiers  requested  the 
general  ledger  in  order  to  trace  amounts 
from  the  trial  balances,  AHMSA  did  not 
imderstand  what  the  Department 
wanted,  because  those  specific  amounts 
could  not  be  seen  directly  in  the  general 
ledger.  AHMSA  acknowledges  that  the 
Department  has  the  authority  to  review 
documentation  other  than  that  specified 
in  the  verification  outline.  However, 
AHMSA  claims  that  it  was  wrong  for  the 
Department  to  conclude  that  AHMSA 
failed  to  reconcile  its  costs  when  it  was 
able  to  tie  its  reported  costs  to  the 
company's  trial  balances.  AHMSA  states 
that  the  Department's  verification 
outline  does  not  require  that  the  trial 
balances  be  reconciled  to  the  general 
ledger.  Moreover,  AHMSA  contends 
that  the  statement  in  the  verification 
report  that  the  Department  reconciled 
the  total  cost,  which  AHMSA  identified 
as  plate  cost  per  the  accounting  system, 
to  the  total  reported  cost  of  manufacture 
(COM),  refutes  the  Department's 
conclusion  that  AHMSA's  costs  could 
not  be  reconciled  to  its  accounting 
records. 

Petitioners  disagree  with  AHMSA's 
claim  that  a  reconciliation  of  its 
financial  statement  to  its  trial  balances 
would  be  sufficient  for  its  reported  costs 
to  verify.  According  to  the  petitioners, 
the  verification  of  certain  aggregate  costs 
neither  constitutes  reconciliation  of 
costs  nor  constitutes  verification  of 
AHMSA's  CONNUM-specific  plate 
costs. 

Responding  to  AHMSA's  claim  that 
the  agenda  did  not  require  the 
Department  to  trace  the  amounts  from 
the  trial  balance  to  the  general  ledger, 
petitioners  note  that  a  company's 
general  ledger  links  the  individual  trial 
balance  amounts  to  the  source 
documentation  that  substantiate  the  trial 
balance  amounts.  Additionally, 
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petitioners  note  that  in  Toyota  Motor 
Sales  U.S.A.,  Inc.  v.  United  States,  Slip 
Op.  98-95  (CIT  July  2,  1998)  the  CIT 
upheld  the  Department's  practice  of 
using  facts  available  when  a  respondent 
fails  to  provide  basic  accounting 
documentation  such  as  expense  ledgers. 

Department's  Position:  We  disagree 
with  AHMSA's  claim  that  a  general 
ledger  does  not  include  amoimts  shown 
on  a  trial  balance.  To  the  contrary,  the 
trial  balance  is  simply  a  svunmary  of  the 
account  balances  from  the  general 
ledger.  The  general  ledger  contains 
transactions,  and  is  the  connection 
between  the  trial  balance  and  the 
underlying  source  documents.  Because 
AHMSA  (Sd  not  provide  the  general 
ledger,  we  were  unable  to  make  the 
cormection  between  total  amounts 
shown  on  the  trial  balance  and  the 
source  docimients. 

Moreover,  we  disagree  with  AHMSA's 
assertion  that  its  reported  costs  were 
reconciled  to  the  financial  statements. 
See  complete  discussion  of  this  issue  in 
Comment  1  above.  When  we  discovered 
that  a  significant  percentage  of  costs 
were  excluded  from  the  reported  costs, 
AHMSA  attempted  to  distinguish  total 
costs  recorded  for  all  products  from 
total  costs  allocated  to  plate.  See 
Comment  8  below.  The  statement  cited 
by  AHMSA  simply  indicates  that  the 
total  costs  AHMSA  allocated  to  plate 
were  reconciled  to  the  total  reported 
COM  (i.e.,  multiplication  of  the  reported 
per-imit  COM  and  the  production 
quantity). 

Comment  6:  Physical  Characteristics 
Cost  Differences 

AHMSA  claims  that  it  informed  the 
Department  long  before  the  start  of  the 
verification  that  its  reported  COP  and 
CV  amounts  do  not  capture  cost 
differences  arising  from  products  that 
imdergo  different  levels  of  rolling  or 
slitting.  AHMSA  contends  that 
characteristics  such  as  ovemms  vs.  non- 
ovemuis,  prime  vs.  non-prime,  painted 
vs.  non-painted,  checkered  vs.  non- 
checkered,  and  scaled  vs.  non-scaled, 
are  the  same  for  all  plate  products 
produced  by  AHMSA.  With  respect  to 
products  of  different  widths  and 
thicknesses,  AHMSA  contends  that 
these  cost  differences  are  accounted  for 
because  its  reported  costs  are  calculated 
on  a  per-ton  basis. 

Petitioners  contend  that  AHMSA's 
cost  reporting  methodology  is 
inadequate  because  it  did  not  reflect  the 
level  of  CONNUM-specificity  requested 
by  the  Department.  Citing  the  cost 
verification  report,  petitioners  state  that 
thinner  plates  should  incur  greater  costs 
because  they  require  more  processing. 
Noting  that  AHMSA's  normal  cost 


accounting  system  distinguished  grade- 
specific  slab  costs,  petitioners  claim  that 
AHMSA  could  have  provided  costs  with 
greater  product  specificity  if  it  had  used 
its  normal  cost  accounting  system  rather 
than  its  quarterly  costing  model. 
Additionally,  petitioners  state  that 
AHMSA's  failure  to  disclose  accurately 
the  level  of  product  specificity 
maintained  in  its  normal  accounting 
system  prevented  the  Department  from 
notifying  AHMSA  of  its  response 
deficiency. 

Department's  Position:  We  agree  with 
petitioners  that  AHMSA's  cost  reporting 
methodology  inadequately,  accounted 
for  CONNUM-specific  cost  differences. 
For  steel  grade  differences,  AHMSA 
used  its  cost  model  rather  than  its 
normal  cost  accounting  system.  See 
Comment  3.  Moreover,  we  disagree  with 
AHMSA's  claim  that  its  per-ton  cost 
allocation  reasonably  accoimts  for  cost 
differences  attributable  to  differing 
widths  and  thicknesses.  AHMSA's 
assertion  that  products  with  different 
width  and  thicknesses  both  share  the 
same  processing  cost  is  contrary  to  our 
verification  findings  that  thinner  plate 
requires  more  processing  than  thicker 
plate.  By  allocating  processing  costs 
equally  to  all  types  of  plate,  regardless 
of  its  thickness,  AHMSA  significantly 
imderstated  the  processing  cost  on  its 
thinner  plate  sizes. 

Comment  7:  Raw  Material  Consumption 

AHMSA  contends  that,  contrary  to  the 
conclusion  of  the  cost  verification 
report,  the  Department  did  in  fact  verify 
the  actual  materials  consumption  upon 
which  AHMSA's  reported  costs  are 
based.  AHMSA  claims  that  the  monthly 
production  reports  included  in  one  of 
the  verification  exhibits  contains 
information  on  actual  consumption  of 
all  raw  material  inputs  used  to  produce 
plate. 

Petitioners  claim  that  AHMSA's 
refusal  to  provide  the  normal 
accoimting  system  cost  build-ups 
prevented  the  Department  from 
verifying  material  costs. 

Department's  Position:  We  do  not 
support  AHMSA's  claim  that  any 
number  appearing  on  a  verification 
exhibit  is  a  verified  number.  Because 
AHMSA  withheld  standard  cost  build- 
ups which  include  standard  usage  and 
standard  prices,  we  were  unable  to 
verify  the  consumption  included  in  the 
reported  costs  to  the  consumption 
amounts  reflected  in  AHMSA's  normal 
cost  accounting  system. 

Comment  8:  Unreported  Costs 

In  a  letter  submitted  to  the 
Department  on  June  8, 1998.  AHMSA 
explained  it  found  that  certain 


depreciation  and  other  expenses  related 
to  processes  occurring  prior  to  the  plate 
mill  cost  center  had  been  inadvertently 
omitted  from  the  reported  costs. 
AHMSA  claims  that  the  Department's 
verification  finding  of  additional 
unreported  depreciation  costs  was  not 
discovered  by  the  verifiers.  Instead, 
AHMSA  holds  that  the  identified  costs 
were  submitted  to  the  Department  at  the 
commencement  of  verification. 

AHMSA  maintains  that  it  also 
inadvertently  omitted  certain  fixed  costs 
associated  with  these  same  processes. 
AHMSA  declares  that  these  additional 
unreported  cost  center  costs  were  not 
found  by  the  verifiers.  AHMSA  claims 
that  it  discovered  these  uxueported  cost 
centers,  quantified  them,  and  informed 
the  Department  verifiers  of  the  missing 
additional  fixed  costs  on  the  morning  of 
the  second  day  of  verification. 
Additionally,  AHMSA  claims  that  its 
position  is  substantiated  by  record 
evidence.  AHMSA  contends  that  the 
omitted  costs  are  shown  in  Verification 
Exhibit  B14,  AHMSA  Total  Cost 
Reconciliation,  on  the  line  "additional 
fixed  costs." 

Petitioners  contend  that  the  cost 
verification  report  clearly  establishes 
that  AHMSA  failed  to  include  a 
substfuitial  portion  of  plate 
manufacturing  costs. 

Department's  Position:  AHMSA  did 
not  identify  the  cost  centers  in  question 
at  the  onset  of  verification.  While  the 
Department  verifiers  were  reviewing  the 
cost  center  list  and  the  corrections 
presented  by  AHMSA  at  the  beginning 
of  verification,  the  verifiers  identified 
several  cost  centers  which  AHMSA  had 
excluded  from  the  reported  costs.  These 
cost  centers  relate  to  plate  production 
inoirred  prior  to  the  plate  mill,  and 
should  have  been  included  by  AHMSA. 
During  our  review  of  AHMSA's  cost 
centers,  we  asked  AHMSA  to  quantify 
the  costs  incuirred  in  those  cost  centers 
and  to  provide  an  allocation  of  those 
costs  to  plate.  Only  after  we  identified 
the  cost  centers  and  requested  AHMSA 
to  quantify  the  amoimts,  did  AHMSA 
provide  the  data.  The  cost  centers 
identified  by  the  verification  team  were 
in  addition  to  the  cost  centers  AHMSA 
identified  at  the  beginning  of 
verification. 

Comment  9:  Possible  Unreported  Costs 

AHMSA  claims  that  the  Department's 
assiunption  that  there  may  be  additional 
cost  centers  related  to  the  production  of 
plate  which  were  neither  included  in 
the  reported  costs  nor  identified  at 
verification  is  unwarranted.  AHMSA 
contends  that  the  Department  could  not 
have  reconciled  these  costs  to  as 
accounting  system  if  there  were 
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additional  missing  fixed  costs.  AHMSA 
cites  to  the  verification  reports  which 
states,  "We  reconciled  the  total  costs 
which  AHM$A  identified  as  plate  cost 
per  the  accounting  system,  to  the  total 
reported  COM  (B14)  *   *   *"  AHMSA 
concludes  that  the  Department's 
statement  th^t  there  could  be  other 
missing  cost$  is  illogical  given  that  the 
Department  ? erified  its  total  reported 
COM. 

Petitioners!  cite  the  verification  report 
which  states  that  the  Department  could 
not  determine  whether  there  were 
additional  ccist  centers  related  to  plate 
which  were  i)ot  included  in  the  reported 
costs. 

Departmeiijt's  Position:  We  disagree 
with  AHMSA's  statement  that  we 
performed  an  overall  reconciliation  of 
its  total  costs;  As  discussed  in  Comment 
5  above,  the  9tatement  in  the 
verification  report  only  indicates  that 
the  total  repolrted  COMs  (i.e., 
multiplication  of  the  per-unit  COM  and 
the  production  quantity)  reconciled  to 
the  amounts  AHMSA  allocated  to  plate. 
However,  it  4oes  not  indicate  that  we 
were  able  to  reconcile  the  total  costs  for 
all  products  tp  the  total  costs  allocated 
to  plate.  See  l^omment  1  above. 

Comment  lo\  Comparison  of  Reported 
Costs  to  Standard  Costs 

AHMSA  cl^s  that  the  cost 
verification  report  incorrectly 
concluded  that  the  actual  costs  AHMSA 
reported  to  the  Department  di  fleered 
significantly  bom  the  standard  costs 
reviewed  by  the  Department  at 
verification.  Specifically,  AHMSA 
contends  that  the  Department's 
conclusion  that  AHMSA  had 
imderstated  its  reported  costs  was 
erroneous  based  on  the  fact  that  the 
Department  ihcorrectly  compared  the 
inventory  coat  for  one  discrete  product 
to  the  reported  average  cost  for  all  plate 
products.  AP^SA  maintains  that  it 
actually  overstated  its  reported  costs 
based  on  a  cotnparison  of  the  company's 
December  1 996  average  inventory  value 
to  the  reported  average  POR  plate  cost. 

Petitioners  did  not  comment  on  this 
issue. 

Department's  Position:  We  disagree 
with  AHMSA's  claim  that  the  actual 
costs  it  reported  to  the  Department  did 
not  differ  significantly  fi'om  the 
standard  costt  reviewed  by  the 
Department  at  verification.  A 
comparison  of  AHMSA's  product- 
specific  standard  costs  of  production,  as 
recorded  in  itts  normal  accounting 
records  for  ten  sampled  products,  to  the 
reported  per-unit  costs  for  the  same  ten 
prixlucts,  reveals  significant  differences 
in  the  per-unit  costs  between  the 
reporting  methodology  and  AHMSA's 


normal  books  and  records  (see  Cost 
Verification  Report  at  2).  This 
inconsistent  difference  in  per-unit  costs 
between  its  reporting  methodology  and 
its  normal  books  and  records  supports 
the  Department's  contention  that  the 
cost  model  used  by  AHMSA  to 
determine  product-specific  costs  for  its 
COP  and  CV  response  generated  per- 
unit  costs  that  differed  significantly 
from  those  maintained  in  its  normal 
accounting  records. 

Comment  11:  Use  of  Facts  Available 

AHMSA  contests  the  Department's 
characterization  of  the  company  as 
uncooperative  and  claims  it  did  not 
withhold  information.  AHMSA  claims 
to  have  complied  with  every  request  for 
information  made  by  the  Department. 
AHMSA  notes  that  it  submitted  sales 
and  expense  data  on  over  25,000  home 
market  plate  sales  during  a  14-month 
period,  and  that  it  also  submitted 
information  indicating  that  it  reported 
all  home  market  plate  sales  of  all  plate 
products  sold  during  the  12-month 
period  of  review  and  the  two  months 
following  the  last  month  in  which 
AHMSA  had  sales. 

As  evidence  of  its  cooperation, 
AHMSA  notes  that  it  reported  the  COP 
for  every  plate  product  sold  in  the  home 
market  during  the  14-month  period, 
which  totaled  over  200  different 
products,  as  well  as  CV  information  for 
merchandise  exported  to  the  United 
States. 

AHMSA  also  notes  that  it  allowed  the 
Department  to  spend  two  full  weeks  at 
its  Monclova,  Mexico  facility  to  verify 
its  reported  sales  and  cost  data.  AHMSA 
emphasizes  that  the  submitted  sales 
data  was  verified  without  any  problems 
or  discrepancies.  AHMSA  objects  to  the 
Department's  statement  that  AHMSA 
failed  to  cooperate  to  the  best  of  its 
ability,  given  the  amount  of  information 
that  it  compiled  and  reported  to  the 
Department.  Because  AHMSA  claims  to 
have  cooperated  to  the  best  of  its  ability, 
it  disputes  the  Department's  decision  to 
apply  adverse  facts  available  in  this 
case.  Finally,  as  an  alternative  to  total 
adverse  facts  available,  AHMSA 
suggests  that  the  Department  use  data 
contained  in  petitioners'  sales-below- 
cost  allegation  to  determine  normal 
value.  AHMSA  further  suggests  that  the 
Department  base  CV  on  the  highest  cost 
reported  for  any  single  plate  product, 
and  calculate  a  margin  using  the 
verified  sales  information  and  the 
highest  reported  cost. 

Petitioners  contend  that  the 
Department's  practice  is  to  use  total 
adverse  facts  available  in  cases  in  which 
the  absence  of  reliable  cost  data  renders 
a  respondent's  entire  response  unusable. 


Petitioners  argue  that  the  Department's 
use  of  facts  available  in  this  case  is 
consistent  with  its  position  in  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Sweden:  Final  Results  of  Antidumping 
Administrative  Review,  62  FR  18396, 
18398  (April  15,  1997). 

Department's  Position:  Section  776(a) 
of  the  Act  provides  that,  if  an  interested 
party  withholds  information  that  has 
been  requested  by  the  Department,  fails 
to  provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  which 
caimot  be  verified,  the  Department  shall 
use,  subject  to  sections  782(d)  and  (e), 
facts  otherwise  available  in  reaching  the 
applicable  determination.  In  this  review 
AHMSA  had  described  its  norma!  cost 
accounting  system  as  a  standard  cost 
system  which  was  adjusted  to  actual 
costs  through  the  application  of 
variances.  "The  verification  agenda  sent 
to  AHMSA  prior  to  the  verification 
indicated  that  the  Department  would 
review  the  normal  accounting  system 
including  the  standard  cost  build-ups. 
As  noted  in  the  Cost  Verification  Report, 
AHMSA  withheld  from  the  Department 
this  data  which  clearly  indicated  that  its 
normal  cost  accoimting  system 
maintained  more  detailed  costs  than 
claimed  in  the  cost  questioimaire 
response  [i.e.,  the  normal  cost 
accounting  system  did  include  grade- 
specific  costs).  Therefore,  AHMSA's 
claim  that  it  had  to  use  its  model  (a 
methodology  which  was  outside  the 
normal  cost  accounting  system)  to 
develop  product-specific  costs,  was 
incorrect.  Since  AHMSA  failed  to 
provide  the  necessary  information  in  the 
form  and  manner  requested,  and  in 
some  instances  the  submitted 
information  was  found  to  be  inaccurate, 
we  conclude  that,  pursuant  to  section 
776(a)  of  the  Act,  use  of  facts  otherwise 
available  is  appropriate. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and,  to  the  extent 
practicable,  shall  provide  that  person 
the  opportunity  to  remedy  or  explain 
the  deficiency.  If  that  person  submits 
further  information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department,  subject  to 
section  782(e),  may  disregard  all  or  part 
of  the  original  and  subsequent 
responses,  as  appropriate.  In  this  case, 
we  were  unable  to  inform  AHMSA  of  its 
deficiency  of  not  using  its  normal 
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accounting  system  to  report  grade- 
specific  costs  because,  until  verification, 
we  relied  upon  AHMSA's  claim  that  its 
normal  standard  cost  accounting  records 
did  not  account  for  grade-specific  cost 
differences.  At  verification,  after 
significant  delays  in  providing  its 
standard  cost  build-ups,  we  noted  that 
AHSMA's  standard  cost  accounting 
system  did  in  fact  account  for  grade- 
specific  cost  differences. 

The  Department  rejects  AHMSA's 
suggestion  that  we  should  determine 
normal  value  by  relying  on  the  data 
contained  in  the  petitioners's  sales- 
below-cost  allegation.  Although  this 
information  was  sufficient  to  warrant  a 
cost  investigation,  we  have  no  assurance 
that  petitioners'  alleged  costs  capture  all 
of  AHMSA's  costs.  Because  we  could 
not  confirm  that  the  petitioners'  cost 
allegation  fully  reflected  AHMSA's 
costs,  we  could  not  determine  whether 
sales  were  made  above  or  below  COP  in 
this  review.  Similarly,  we  could  not 
base  CV  on  the  highest  cost  reported  by 
AHMSA  for  any  single  plate  product 
because,  as  shown  at  verification,  we 
could  not  verify  the  full  extent  of 
AHMSA's  costs. 

Comment  12:  Use  of  Adverse  Facts 
Available  (FA) 

AHMSA  claims  the  Department's 
assertion  that  AHMSA  failed  to 
cooperate  to  the  best  of  its  abiUty  is  not 
supported  by  record  evidence.  Citing  to 
the  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Grain- 
Oriented  Electrical  Steel  from  Italy,  59 
FR  33952  (July  1, 1994),  AHMSA  claims 
the  Department's  prior  precedent 
suggests  that  despite  a  failed  cost 
verification,  AHMSA  should  not  be 
considered  uncooperative.  Like  the 
respondent  in  Grain  Oriented  Electrical 
Steel  from  Italy,  AHMSA  claims  it 
responded  to  all  information  requests 
firom  the  Department  and  permitted 
verification  of  its  sales  and  cost  data. 
Due  to  its  degree  of  cooperation, 
AHMSA  considers  a  determination 
based  on  total  adverse  FA  to  be 
unwarranted  in  this  case. 

Petitioners  argue  that  the  statute  gives 
the  Department  ample  discretion  to 
draw  an  adverse  inference  where  a 
respondent  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability. 
Petitioners  claim  that  the  Department 
could  not  verify  AHMSA's  information 
because  AHMSA  failed  to  provide 
necessary  supporting  documentation  in 
a  timely  fashion,  failed  to  provide 
CONNUM-specific  costs,  and  omitted  a 
sigiuficant  portion  of  its  total  cost  of 
manufacturing.  Additionally,  petitioners 
note  that  AHMSA  submitted  incomplete 


and  erroneous  responses  to  the 
E)epartment's  Questionnaire. 

Regarding  wnether  the  highest  rate 
from  the  petition  is  the  most  appropriate 
adverse  FA  rate,  petitioners  cite  section 
776(b)  of  the  Act,  which  allows  the 
Department  to  use  as  FA  information 
derived  from  a  petition,  a  final 
determination,  any  previous 
administrative  review,  or  any  other 
information  placed  on  the  record. 

Petitioners  distinguish  Grain  Oriented 
Electrical  Steel  from  Italy  from  the 
present  case  because  the  respondent  in 
that  case  was  considered  cooperative, 
while  AHMSA  was  determined  not  to 
have  acted  to  the  best  of  its  ability. 

Finally,  citing  Notice  of  Final  Results 
and  Partial  Rescission  of  Antidumping 
Administrative  Review  of  Roller  Chain, 
Other  than  Bicycle,  from  Japan,  62  FR 
60472  (November  10, 1997),  petitioners 
note  that  when  considering  whether  the 
FA  selected  are  sufficiently  adverse,  a 
factor  to  consider  is  the  extent  to  which 
a  party  may  benefit  from  its  own  lack  of 
cooperation. 

Department's  Position:  We  disagree 
with  AHMSA's  argument  that  the 
Department  should  not  use  an  adverse 
inference  in  selecting  FA.  Section  776(b) 
of  the  Act  provides  that  adverse 
inferences  may  be  used  when  a  party 
that  has  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
requests  for  information.  As  discussed 
in  our  positions  in  the  comments  above 
and  in  the  verification  report,  AHMSA 
failed  to  use  its  normal  cost  accounting 
system  to  report  the  submitted  COP  and 
CV  data  and,  as  a  result,  failed  to 
reconcile  the  reported  costs  to  its 
normal  cost  accounting  system. 
Moreover,  the  Department  was  imable  to 
reconcile  AHMSA's  submitted  costs  to 
its  financial  statements  because,  among 
other  issues,  AHMSA  failed  to  report 
costs  from  a  number  of  relevant  cost 
centers.  Reporting  of  costs  based  on  a 
respondent's  normal  books  and  records 
and  reporting  of  all  relevant  costs  are 
both  central  to  the  Department's  cost 
questionnaire.  By  failing  to  comply  with 
the  information  requests  in  the 
questionnaire  and  by  failing  to  notify 
the  Etepartment  or  request  assistance  on 
these  issues  as  instructed  in  the 
questionnaire,  the  Department  finds  that 
AHMSA  failed  to  cooperate  to  the  best 
of  its  ability.  Furthermore,  in  certain 
instances,  AHMSA  failed  to  cooperate 
with  even  minimal  requests  for 
information  at  verification  (such  as 
presentation  of  its  general  ledger). 
Hence,  an  adverse  inference  is 
warranted. 

The  statute  provides  no  clear 
obligation  or  preference  for  relying  on  a 
particular  source  in  choosing 


information  to  use  as  adverse  FA.  In  this 
case,  as  adverse  FA  we  have  used  the 
highest  rate  fi^m  any  prior  segment  of 
the  proceeding,  49.25  percent.  This  rate 
was  used  as  the  best  information 
available  rate  in  the  LTFV  investigation 
and  was  based  on  information  in  the 
petition.  As  determined  in  Certain  Cut- 
to-Length  Carb&n  Steel  Plate  from 
Sweden:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
18396,  18398  (April  15, 1997),  the 
Department  may  use  as  FA  the  final 
determination  in  the  less-than-fair-value 
(LTFV)  proceeding,  even  when  the 
LTFV  determination  is  based  on  best 
information  available. 

When  making  adverse  inferences,  the 
Statement  of  Administrative  Action 
(SAA)  authorizes  the  Department  to 
consider  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
cooperation  (SAA  at  870).  Because 
AHMSA's  current  cash  deposit  rate  is 
49.25  percent,  the  Department  beUeves 
that  assigning  a  49.25  percent  rate  will 
prevent  AHMSA  from  benefitting  from 
its  failure  to  respond  to  the 
Department's  requests  for  information. 
Anything  less  than  the  current  cash 
deposit  rate  would  effectively  reward 
AHMSA  for  not  cooperating  to  the  best 
of  its  ability.  The  cash  deposit  rate  at  the 
time  AHMSA  requested  this  review  was 
49.25  percent  and  we  presume  that  the 
49.25  percent  rate  is  sufficiently  adverse 
to  induce  cooperation  in  future 
segments  of  this  proceeding.  Generally 
in  tases  resulting  in  adverse 
determinations  the  assigned  rate  is 
greater  than  the  current  cash  deposit 
rate.  In  this  case,  however,  the  only  rate 
comparable  to  AHMSA's  current  cash 
deposit  rate  is  the  highest  rate  from  the 
petition. 

In  Grain  Oriented  Electrical  Steel 
from  Italy  the  Department  indicated  that 
as  best  information  available  it  would 
have  used  the  higher  of  (1)  the  average 
of  the  margins  alleged  in  the  petition  or 
(2)  the  calculated  dumping  margin  for 
another  respondent;  however,  it  would 
not  make  an  adverse  inference  that 
resulted  in  a  rate  lower  than  the  current 
cash  deposit  rate  for  the  company. 
Although  in  Grain  Oriented  Electrical 
Steel  from  Italy  the  Department  deemed 
the  respondent  to  be  cooperative, 
despite  a  failed  cost  verification,  it 
rejected  in  full  the  information 
submitted  during  the  review  and  relied 
on  the  margin  alleged  in  the  petition.  In 
this  review,  we  also  are  rejecting  in  full 
the  information  submitted  during  the 
course  of  the  review  and  instead  are 
using  the  margin  alleged  in  the  petition. 
In  contrast  to  Grain  Oriented  Electrical 
Steel  from  Italy,  we  do  not  consider 
AHMSA's  e^orts  to  comply  with  the 
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Department's  Irequests,  reflective  of  its 
ability  to  provide  the  information  or  its 
willingness  to  cooperate.  It  is  not  our 
practice  to  use  dumping  margins  based 
on  adverse  FA  that  effectively  reward  a 
respondent's  |iailure  to  cooperate  to  the 
best  of  its  ability.  Because  we  will  not 
use  a  dumping  margin  based  on  adverse 
FA  that  is  less  than  the  current  cash 
deposit  rate,  we  determine  the  most 
appropriate  rqte  to  apply  as  adverse  FA 
in  this  review  is  the  rate  from  the  LTFV 
investigation  of  49.25  percent. 

Conunent  13:  Corroboration 

AHMSA  stajtes  that  if  the  Department 
maintains  its  position  in  the  preliminary 
results  and  apiplies  adverse  FA,  the 
Department  n^st  adequately 
corroborate  thie  information.  AHMSA 
claims  that  the  Department  took  no 
affirmative  action  in  the  preliminary 
results  to  corroborate  the  information  in 
the  1992  petition. 

Petitioners  consider  the  rate  firom  the 
petition  to  be  sufficiently  prot)ative, 
citing  the  Finil  Results  of 
Administratis^  Review  in  Certain 
Welded  Stainless  Steel  Pipe  from 
Taiwan.  62  FR  37543  (July  13, 1997), 
where  the  Department  determined  that 
the  highest  margin  is  the  most  probative 
evidence  of  ciirrent  margins  because,  if 
it  were  not  so^  the  importer,  knowing  of 
the  rule,  woulkl  have  produced  current 
information  sl^owing  the  margin  to  be 
less. 

Department's  Position:  We  disagree 
with  AHMSA's  contention  that  the 
Department  his  not  corroborated  the 
facts  available!  rate  assigned  to  AHMSA. 
The  49.25  pertent  rate  is  based  on  the 
LTFV  final  determination,  which  in  turn 
was  based  on  information  in  the 
petition.  Section  776(b)  of  the  Act 
authorizes  the!  Department  to  use  as 
adverse  FA  information  derived  from, 
among  other  places,  the  petition  or  the 
final  determination  from  the  LTFV 
investigation.  [This  type  of  information 
is  considered  secondary  information. 
See  SAA  at  870;  19  CFR  351.308(c)(1). 

Section  776ib)  of  the  Act  mandates 
that  the  Depaitment,  to  the  extent 
practicable,  s^all  corroborate  that 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  In  accordance  with  the  law, 
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the  Department,  to  the  extent 
practicable,  will  examine  the  reliability 
and  relevance  of  the  information  used. 
However,  in  an  administrative  review 
the  Department  will  not  engage  in 
updating  the  petition  to  reflect  the 
prices  and  costs  that  are  found  during 
the  current  review.  Rather, 
corroboration  consists  of  determining 
that  the  significant  elements  used  to 
derive  a  margin  in  a  petition  are  reliable 
for  the  conditions  upon  which  the 
petition  is  based.  With  respect  to  the 
relevance  aspect  of  corroboration,  the 
Department  will  consider  the 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circiunstances  that 
would  render  a  margin  not  relevfint. 

To  corroborate  the  LTFV  rate  of  49.25 
percent,  we  examined  the  basis  of  the 
rates  contained  in  the  petition.  The  U.S. 
price  in  the  petition  was  based  on  actual 
prices  from  invoices,  quotes  to  U.S. 
customers,  and  IM-145  import  statistics. 
Additionally,  the  foreign  market  value 
was  based  on  actual  price  quotations  to 
home  market  customers,  home  market 
price  lists,  and  published  reports  of 
domestic  prices.  Home  market  price 
quotations  were  obtained  through  a 
market  research  report.  (See  Initiation  of 
Antidumping  Duty  Investigations  and 
Postponement  of  Preliminary 
Determinations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Conxjsion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Various 
Countries,  57  FR  33488  (July  29,  1992).) 

We  were  able  to  corroborate  the  1991 
fourth  quarter  average  unit  values  listed 
in  the  petition  by  comparing  these 
values  to  publicly  available  information 
compiled  by  the  U.S.  Census  Bureau 
and  made  available  by  the  International 
Trade  Commission  (ITC).  The  ITC 
reports  quantity  and  value  by  HTS 
numbers.  Using  the  same  HTS  nimibers 
as  hsted  in  the  petition  (HTS  7208.42 
and  7208.43),  we  divided  the  total 
quantity  by  the  total  volume  for  the 
fourth  quarter  1991  and  noted  the 
average  unit  values  were  very  similar  to 
those  reported  in  the  original  petition. 
In  addition,  export  prices  which  are 
based  on  U.S.  import  statistics  are 
considered  corroborated.  Price  lists  and 


published  reports  of  domestic  prices 
which  support  the  petition  margin  are 
independent  soiuces.  With  regard  to  the 
normal  values  contained  in  the  petition, 
the  Department  was  provided  no  useful 
information  by  the  respondent  or  other 
interested  parties  and  is  &vfaie  of  no 
other  independent  sources  of 
information  that  would  enable  us  to 
further  corroborate  the  margin 
calculation  in  the  petition.  Fiuthermore, 
with  respect  to  the  relevance  of  the 
margin  used  for  adverse  FA,  the 
Department  stated  in  Tapered  Roller 
Bearings  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  47454  (September  9, 
1997),  that  it  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  irrelevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse  FA, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin.  See  also  Fresh  Cut  Flowers  from 
Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  49567  (September  26, 
1995).  We  have  determined  that  there  is 
no  evidence  on  the  record  that  would 
provide  a  more  appropriate  adverse  FA 
rate  than  the  petition  rate. 

Finally,  we  note  that  the  SAA  at  870 
specifically  states  that  where 
"corroboration  may  not  be  practicable  in 
a  given  circimistance,"'  the  Department 
may  nevertheless  apply  an  adverse 
inference.  The  SAA  at  869  emphasizes 
that  the  Department  need  not  prove  that 
the  facts  available  are  the  best 
alternative  information.  Therefore, 
based  on  our  efforts,  described  above,  to 
corroborate  information  contained  in 
the  petition,  and  mindful  of  the 
legislative  history  discussing  FA  and 
corroboration,  we  consider  the  petition 
margin  we  are  assigning  to  AHMSA  in 
this  review  as  adverse  facts  available  to 
be  corroborated  to  the  extent 
practicable. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  August  1, 1996  through  July  31, 
1997: 


Manufacturer/exporter 


Period 


Margin 
(percent) 


AMMSA 


8/1/96-7/31/97 


4925 


The  Departi^ent 
the  U.S.  Custo^ns 
antidimiping 


shall  determine,  and 
Service  shall  assess, 
duties  on  aU  appropriate 


entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 


piuposes,  we  normally  calculate 
importer-specific  duty  assessment  rates 
for  the  merchandise  based  on  the  ratio 
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of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
during  the  POR  to  the  total  entered 
value  of  sales  examined  during  the  POR. 
Because  we  could  not  calculate  a  margin 
based  on  sales  during  the  POR,  and  had 
to  base  the  margin  on  adverse  FA,  we 
have  determined  that  importer-specific 
duty  assessments  rates  are  not  necessary 
for  this  review. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
CTL  carbon  steel  plate  from  Mexico, 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  stated  above; 
(2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  or 
the  original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  for  this  case  will  continue  to  be 
49.25  percent,  the  "All  Others"  rate  in 
the  LTFV  investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402{fi  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presimiption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34  (1997).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 


751(a)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.213. 

Dated:  December  22, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-34799  Filed  12-31-98;  8:45  am] 

BILUNO  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-484-801] 

Electrolytic  Manganese  Dioxide  from 
Greece:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  antidumping 
duty  administrative  review  of  the 
antidumping  duty  order  on  electrolytic 
manganese  dioxide  from  Greece.  The 
period  of  review  is  April  1,  1997, 
through  March  31, 1998. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Robin  Gray,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3477  or  (202) 482-4023, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Extension  of  Time  Limits  for 
Preliminary  Results 

The  Department  of  Commerce  (the 
Department)  has  received  a  request  to 
conduct  an  administrative  review  of  the 
antidimiping  duty  order  on  electrolytic 
manganese  dioxide  fi-om  Greece.  On 
May  29, 1998,  the  Department  initiated 
this  administrative  review  covering  the 
period  April  1. 1997,  through  March  31, 
1998. 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 


limits  mandated  by  section  751(a)(3)(A) 
of  the  Act  [see  Memorandum  from 
Richard  W.  Moreland  to  Robert  S. 
LaRussa,  Extension  of  Time  Limit  for 
Administrative  Review  of  Electrolytic 
Manganese  Dioxide  from  Greece, 
December  30, 1998),  the  Department  is 
extending  the  time  limit  for  the 
preUminary  results  to  April  29, 1999. 
The  Depfulment  intends  to  issue  the 
final  results  of  review  120  days  after  the 
publication  of  the  preliminary  results. 
This  extension  of  the  time  limit  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  19  CFR  351.213  (h)(2). 

Dated:  December  23, 1998. 
Laurie  Parichiil, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  98-34800  Filed  12-31-98;  8:45  am) 
BUJJNQ  COOE  Uie-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-412-8iq 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Pair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Slieet  and  Strip  in  Colls 
From  the  United  Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  4,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Rast  at  (202)  482-5811  or  Nancy 
Decker  at  (202)  482-0196,  Antidumping 
and  Countervailing  Duty  Enforcement 
Group  in,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351,  62  FR  27296  (May  19,  1997). 

Preliminary  Determination 

We  preUminarily  determine  that 
stainless  steel  sheet  and  strip  in  coils 
(SSSS)  from  the  United  Kingdom  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
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the  Tariff  Act.  The  estimated  margins  of 
sales  at  LTFV  are  shown  in  the 
"Suspensioh  of  Liquidation"  section  of 
this  notice.  | 

CaseHistor 

On  June  30, 1998,  the  Department 
initiated  aniidumping  duty 
investigatiohs  of  imports  of  SSSS  from 
France,  Germany,  Italy,  Japan,  Mexico, 
South  Koref,  Taiwan,  and  the  United 
Kingdom.  S^  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel 
Sheet  and  Si^p  in  Coils  From  France, 
Germany,  It^y,  Japan,  Mexico,  South 
Korea,  TaiWan,  and  the  United 
Kingdom,  6^  PR  37521,  (July  13, 1998). 
Since  the  initiation  of  this  investigation 
the  following  events  have  occtured. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  p^duct  coverage.  On  July  29, 
1998,  Allegheny  Ludlum  Corporation, 
Armco,  Inc.,  J&L  Specialty  Steel,  Inc., 
Washington!  Steel  Division  of  Bethlehem 
Steel  Corporation,  United  Steelworkers 
of  America,  AFL-QO/CLC,  Butler 
Armco  Independent  Union,  and 
Zanesville  ^rmco  Independent 
Organization,  Inc.  (collectively 
"petitioner^')  filed  comments  proposing 
clarifications  to  the  scope  of  these 
investigations.  Also,  from  July  through 
October  1998,  the  Department  received 
numerous  responses  from  respondents 
aimed  at  clarifying  the  scope  of  the 
investigatiotis.  See  Memorandum  to 
Joseph  A.  Stetrini,  December  14, 1998. 

During  Jujy  1998,  the  Department 
requested  aikd  received  information 
from  the  U.$.  Embassy  in  London  to 
identify  producers/exporters  of  the 
subject  merchandise.  On  July  21, 1998, 
the  Department  also  requested 
comments  from  petitioners,  potential 
respondents,  and  the  British  Embassy  in 
Washington]  regarding  the  criteria  to  be 
used  for  model  matching  purposes.  On 
July  27, 1998,  petitioners  and  a  potential 
respondent,  Avesta  Sheffield  Ltd.  and 
Avesta  Sheffield  NAD,  Inc.  (collectively 
"Avesta"),  ^bmitted  comments  on  our 
proposed  mbdel  matching  criteria. 

Also  on  July  24,  1998,  3ie  United 
States  Inten^ational  Trade  Commission 
(the  Commi|sion)  notified  the 
Department  |of  its  affirmative 
preliminarylinjury  determination  in  this 
case.  ! 

The  Department  subsequently  issued 
its  antidumping  questionnaire  to  Avesta 
and  to  Lee  Steel  Strip  Ltd.  ("Lee")  on 
August  3, 1^98.  The  questionnaire  was 
divided  intd  five  paris,  in  which  we 
requested  tqat  Avesta  and  Lee  respond 
to  section  A  (general  information, 
corporate  structure,  sales  practices,  and 
merchandise  produced),  section  B 
(home  market  or  third-country  sales), 


section  C  (U.S.  sales),  and  section  D 
(cost  of  production/constructed  value). 

Avesta  and  Lee  submitted  their 
responses  to  section  A  of  the 
questionnaire  on  September  8, 1998; 
Avesta's  responses  to  sections  B  through 
D  followed  on  September  28, 1998. 

On  September  8, 1998,  Lee  requested 
to  be  excused  from  being  a  mandatory 
respondent  because  it  accounted  for  a 
minimal  share  of  imports  of  subject 
merchandise.  On  September  10, 1998, 
petitioners  stated  that  they  did  not 
object  to  Lee's  request.  On  September 
14, 1998,  the  Department  granted  Lee's 
request  to  withdraw  from  the 
investigation  because  of  its  minimal 
share  of  imports  of  subject  merchandise 
(see  Memorandum  to  Richard  Weible, 
September  14, 1998).  On  September  21, 
1998,  the  Department  decided  to  (1) 
limit  the  examination  of  producers/ 
exporters  of  subject  merchandise,  and 
(2)  not  investigate  voluntary 
respondents  in  this  investigation,  as 
well  as  in  the  related  investigations  of 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  France,  Germany,  Italy,  Japan, 
Mexico,  South  Korea,  and  Teiiwan  (see 
Memorandum  to  Joseph  A.  Spetrini, 
September  21,  1998). 

Petitioners  filed  comments  on 
Avesta's  questionnaire  responses  on 
Septamber  23  and  October  13, 1998.  We 
issued  a  supplemental  questionnaire  for 
section  A  to  Avesta  on  October  9,  1998, 
and  a  supplemental  questionnaire  for 
sections  B  through  D  on  October  28, 
1998.  Avesta  responded  to  our 
supplemental  questionnaire  for  section 
A  on  November  2,  1998,  and  to  our 
supplemental  questionnaire  for  sections 
B  tluough  D  on  November  23, 1998. 

On  August  28,  1998,  Avesta  requested 
that  the  Department  exempt  it  from 
reporting  certain  U.S.  resales  of  rejected 
merchandise.  On  September  4, 1998, 
petitioners  argued  that  the  Department 
should  deny  Avesta's  request  because 
these  sales  are  needed  for  making  a  fair 
comparison  of  the  company's  U.S.  and 
home  market  sales.  On  October  26, 
1998,  the  Department  indicated  in  a 
decision  memorandum  that  Avesta 
should  report  these  U.S.  sales  subject  to 
its  exclusion  request.  However,  if  the 
Department  determines  based  on 
verification  that  Avesta's  claims  about 
the  nature  of  the  resales  are  correct,  they 
vdll  not  be  used  in  the  final 
antidumping  margin  calculations.  (See 
Memorandum  to  Joseph  A.  Spetrini, 
October  26, 1998.) 

On  October  6, 1998,  petitioners  made 
a  timely  request  for  a  thirty-day 
postponement  of  the  preliminary 
determination  pursuant  to  section 
733(c)(1)(A)  of  the  Tariff  Act.  On 
October  23, 1998,  we  postponed  the 


preliminary  determination  until  no  later 
than  December  17, 1998.  See  Stainless 
Steel  Sheet  and  Strip  From  Italy,  France, 
Germany,  Mexico,  Japan,  the  Republic 
of  Korea,  the  United  Kingdom,  and 
Taiwan;  Notice  of  Postponement  of 
Preliminary  Determinations  in 
Antidimiping  Duty  Investigations,  63  FR 
56909  (October  23, 1998). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

TTie  merchandise  subject  to  mis 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65.  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25.  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25.  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60.  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15.  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  piuposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 
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Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (2)  sheet  and  strip 
that  is  cut  to  length,  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more),  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm),  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS, 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below: 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  wei^t,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuimi  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  nmi,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 


Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  alirniiniun  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  reraanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  fit>m  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 


grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."' 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
(e.g.,  carpet  knives).*  This  steel  is 
similar  to  ASTM  grade  440F.  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  sihcon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing. 


'  "Amokrome  ID"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
2  "Gilphy  36"  is  a  trademark  of  Imphy ,  S.A. 


>  "Durphynox  17"  is  a  trademar!^  }f  bnphy,  S.A. 
'This  list  of  uses  is  illustrative  air*  provided  for 
descriptive  purposes  only. 
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and  is  suppiiiid  as,  for  example. 
"GIN6".5 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1997  through  March  31. 1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  Section  735(a)(2)  of  the 
Tariff  Act.  on  December  8  and  9,  1998, 
Avesta  requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  (nal  determination  until 
not  later  than!  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register,  and  request  to  extend 
the  provisionpl  measures  to  not  more 
than  six  months.  In  accordance  with  19 
CFR  351.210^),  because  (1)  our 
preliminary  determination  is 
affirmative,  (^)  Avesta  accoimts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondent's  request 
and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the!  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  wjU  be  extended 
accordingly.  | 

Fair  Value  G)mparisons 

To  determine  whether  sales  of  SSSS 
fi-om  the  United  Kingdom  to  the  United 
States  were  niade  at  less  than  fair  value, 
we  compared' export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  i(NV),  as  described  in  the 
"Export  Pricejand  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  b«low.  In  accordance  with 
section  777AJd)(l)(A)(i)  of  the  Tariff 
Act,  we  calculated  weighted-average 
EPs  and  CEPsj  for  comparison  to 
weighted-avei-age  NVs. 

On  Januaryl8, 1998,  the  Court  of 
Appeals  for  tie  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
1998  WL  362^  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Tariff  Act.  th^  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  jwhen  the  Department 
finds  home  n^ket  sales  to  be  outside 
the  "ordinaryl  course  of  trade."  The 
URAA  amended  the  definition  of  sales 
outside  the  'ordinary  course  of  trade"  to 
include  sales  {below  cost.  See  Section 
771(15)  of  th^  Tariff  Act.  Consequently, 
the  Department  has  reconsidered  its 
practice  in  accordance  with  this  court 


'"GIN4  Mo".  "JeINS"  and  "GINe"  are  the 
proprietary  gradak  of  Hitachi  Metals  America,  Ltd. 


decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  HV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  N V  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison. 

Transactions  Investigated 

For  its  home  market  and  U.S.  sales, 
Avesta  reported  the  date  of  invoice  as 
the  date  of  sale,  in  keeping  with  the 
Department's  stated  preference  for  using 
the  invoice  date  as  the  date  of  sale. 
Avesta  stated  that  the  invoice  date  best 
reflects  the  date  on  which  the  material 
terms  of  sale  are  established  and  that 
price  and/or  quantity  can  and  do  change 
between  order  date  and  invoice  date. 
However,  petitioners  have  alleged  that 
the  sales  documentation  indicates  that 
the  order  date  appears  to  be  the  date 
when  the  material  terms  of  sale  are  set 
for  the  majority  of  Avesta's  sales  of 
SSSS.  Given  the  relevance  of  petitioners 
comments  and  the  nature  of  marketing 
these  types  of  made- to-order  products, 
petitioners  claims  have  some  merit. 
Consequently,  on  October  9  and  28, 
1998,  the  Department  requested  that 
Avesta  provide  additional  information 
concerning  the  nature  and  frequency  of 
price  and  quantity  changes  occurring 
between  the  date  of  order  and  date  of 
invoice.  We  also  asked  Avesta  to  report 
order  date  for  all  home  market  and  U.S. 
sales  and  to  ensiire  that  all  sales  with 
order  or  invoice  dates  within  the  POI 
are  reported.  On  November  2  and  23, 
1998,  Avesta  reiterated  that  invoice  date 
is  the  appropriate  date  of  sale  and  stated 
that  it  is  unable  to  gather  the  data 
within  a  reasonable  period  of  time. 
Avesta  did  not  report  order  date  for 
home  market  sales.  However,  Avesta 
reported  the  order  date  for  U.S.  sales, 
including  sales  with  order  dates  within 
the  POI  but  invoices  after  the  POI.  The 
Department  is  preliminarily  using  the 
invoice  date  as  the  date  of  sale  for  both 
home  market  and  U.S.  sales.  We  intend 
to  fully  examine  this  issue  at 
verification,  and  we  will  incorporate  our 
findings,  as  appropriate,  in  our  analysis 
for  the  final  determination.  If  we 
determine  that  order  confirmation  is  the 
appropriate  date  of  sale,  we  may  resort 
to  facts  available  for  the  final 
determination  to  the  extent  that  this 
information  has  not  been  reported. 

In  its  September  28, 1998,  response, 
Avesta  noted  that  slabs,  which  are 


initially  produced  in  the  U.K.,  are  hot- 
rolled  outside  of  the  U.K.  (i.e.,  in 
Sweden),  and  then  returned  to  the  U.K. 
for  annealing  and  pickling.  Avesta 
asserts  that  hot-rolled  merchandise, 
which  is  sold  only  in  the  home  market, 
should  be  considered  a  product  of 
Sweden  and,  thus,  sales  of  hot-rolled 
merchandise  should  be  excluded  from 
the  Depcirtment's  analysis.  Avesta  also 
asserts  that  a  small  amount  of 
merchandise  reported  in  the  U.S.  and/ 
or  home  market  databases  is:  (1)  hot- 
rolled  and  cold-rolled  in  Sweden,  and 
then  further  cold-rolled,  annealed  and 
finally  processed  in  the  U.K.  (affecting 
U.S.  and  home  markets);  and  (2)  hot- 
rolled  and  cold-rolled  in  Sweden  and 
then  further  processed  in  the  U.K. 
(affecting  the  home  market).  Avesta 
claims  that  this  cold-rolled  merchandise 
should  also  be  considered  a  product  of 
Sweden  and,  as  such,  it  should  be 
excluded  from  the  Department's 
analysis.  In  Stainless  Steel  Plate  from 
Sweden,  we  determined  that  hot  bands 
rolled  in  Sweden  fi-om  British  slab  are 
within  the  scope  of  that  antidumping 
finding  (see  Memorandum  to  Joseph  A. 
Spetrini,  December  22, 1997,  the  public 
version  of  which  is  attached  to  our 
Preliminary  Determination  Analysis 
Memorandum.  December  17, 1998). 
Therefore,  we  preliminarily  determine, 
pending  the  results  of  verification,  to 
exclude  from  our  analysis  (1)  Avesta's 
hot-rolled  sales,  and  (2)  those  sales  of 
merchandise  that  are  first  cold-rolled  in 
Sweden.  The  Department  invites  parties 
to  submit  information  and  comment  on 
this  issue.  Interested  parties  are 
instructed  to  submit  their  comments, 
along  with  any  additional  supporting 
information,  to  the  E)epartment  by 
January  7, 1998. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Tariff  Act,  we  considered  all 
products  produced  by  the  respondent 
covered  by  the  description  in  the 
"Scope  of  the  Investigation"  section, 
above,  and  sold  in  the  home  market 
during  the  POI,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  Department's 
questionnaire. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  determine  NV 


Federal  Register/Vol.  64,  No.  1 /Monday,  January  4,  1999/Notices 


89 


based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP  it  is  the  level  of  the  sale 
from  the  exporter  to  the  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 
If  the  sales  being  compared  are  at 
different  LOTs,  and  the  difference 
affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  the  U.S.  sales 
being  compared,  we  make  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Tariff  Act. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution.  If  the  comparison  market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparabiUty,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Tariff 
Act.  Finally,  for  CEP  sales,  if  the  NV 
level  is  more  remote  from  the  factory 
than  the  CEP  level  and  there  is  no  basis 
for  determining  whether  the  differences 
in  the  levels  between  NV  and  CEP  sales 
affect  price  comparabiUty,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Tariff 
Act  (the  CEP  offset  provision).  (See,  e.g.. 
Certain  Carbon  Steel  Plate  from  South 
Africa,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  62  FR  61731 
(November  19, 1997).) 

In  the  home  market,  A  vesta  made 
sales  to  distributors  and  end-users.  The 
company  claims  five  channels  of 
distribution  with  respect  to  these  sales: 
(1)  mill  "super  direct"  sales  (i.e.,  sales 
shipped  directly  to  affiliated  and 
unaffiUated  end-user  customers  and 
invoiced  from  the  producing  mill);  (2) 
mill  "direct"  sales  to  unaffiliated 
distributor  and  end-user  customers  (i.e., 
sales  shipped  directly  from  the  mill, 
using  Avesta  Sheffield  Distribution  Ltd. 
(AVSD),  an  affiliated  sales  company/ 
service  center,  as  a  sales  agent);  (3) 
AVSD  "service  center  distributor"  sales 
(i.e.,  the  producing  mills  sell  to  AVSD, 
which  resells  the  merchandise  in 
original  form  or  following  further 
processing) ;  (4)  Billing  Stainless,  an 
affiliated  sales  company,  sales  (i.e., 
resales  of  offcuts  and  non-prime 
merchandise  from  the  mills);  and  (5) 
AVSD  consignment  sales.  Avesta  claims 


that  each  channel  of  distribution 
represents  a  separate  LOT.  In  the  U.S. 
market,  Avesta  reported  sales  made  to 
distributors  and  end-users,  claiming 
three  channels  of  distribution  for  these 
sales:  (1)  Mill  "direct"  sales  (i.e.,  sales 
shipped  directly  from  the  mill  to  the 
unaffiliated  U.S.  distributor  and  end- 
user  customers,  using  Avesta  Sheffield, 
Inc.  (ASI),  an  affiliated  sales  company, 
as  a  sales  agent);  (2)  sales  from 
warehouse  stock  which  includes  ASI 
"master  distributor"  sales;  and  (3)  ASI 
consignment  sales.  Avesta  claims  two 
LOTs  in  the  U.S.:  (1)  CEP  sales;  and  (2) 
EP  sales.  The  first  channel  of 
distribution  (i.e.,  mill  direct  sales) 
includes  both  CEP  and  EP  sales,  while 
the  other  two  channels  of  distribution 
(i.e.,  ASI  master  distributor  and  ASI 
consignment  sales)  consist  solely  of  CEP 
sales.  Avesta  also  asserts  that  prices 
charged  to  customersin  the  United 
States  and  in  the  United  Kingdom  tend 
to  vary  across  channels  of  distribution 
and  that  these  variations  typically 
reflect  differences  in  the  selling 
activities  performed.  Avesta  claims  that 
CEP  sales  were  made  at  a  LOT 
comparable  to  "super  direct"  mill  sales 
in  the  home  market.  Avesta  requests 
that  the  Department  make  a  LOT 
adjustment  or,  alternatively,  grant  a  CEP 
offset  to  the  extent  ASI's  CEP  sales 
cannot  be  compared  to  sales  at  the  same 
LOT. 

In  determining  whether  separate  LOT 
actually  existed  in  the  home  market,  we 
first  examined  whether  Avesta's  sales 
involved  different  marketing  stages  (or 
their  equivalent)  and  selling  functions 
along  the  chain  of  distribution  between 
Avesta  and  its  unaffiliated  customers. 
We  foimd  that  Avesta  provided  no 
detailed  narrative  explanation 
supporting  its  claim  that  the  channels  of 
distribution  represent  different  LOTs, 
nor  did  it  explain  why  each  of  these 
channels  represents  a  different  stage  of 
mariceting.  Normally,  stages  of 
marketing  focus  on  whether  sales  are  to 
service  centers  or  end-users,  in  some 
instances  taking  into  account  whether  or 
not  sales  are  made  through  intermediate 
parties.  On  this  basis,  it  appears  that 
Avesta's  mill  super  direct  sales  may  be 
at  a  different  stage  of  marketing  than  its 
other  sales  because  these  sales  were  sold 
directly  from  the  mill  to  the  unaffiliated 
customer,  whereas  sales  through  the 
other  four  channels  of  distribution 
involved  an  affiliated  intermediary 
before  going  to  the  unaffiliated 
customer.  This  would  indicate  that 
Avesta  has,  at  most,  two  home  market 
LOTs,  rather  than  five. 

In  further  analyzing  Avesta's  LOT 
claims  in  the  home  market,  we  reviewed 
available  information  on  the  record 


about  the  company's  selling  functions  at 
each  marketing  stage.  Avesta  identified 
30  different  selling  functions  (see 
Attachment  SRA-5  of  Avesta's 
November  2, 1998,  supplemental 
section  A  response).  We  closely 
examined  these  functions  and 
concluded  that  the  following  ten 
functions  do  not  appear  to  be  selling 
functions  relevant  to  the  Department's 
LOT  analysis  because  they  do  not 
characterize  significant  services 
provided  to  customers:  issuing  purchase 
order  confirmations;  inputting  orders; 
sending  a  mill  certificate;  sending 
packing  lists;  issuing  invoices;  buying 
coils  from  mills;  acting  as  commission 
agent;  buying  merchandise  on  account; 
repacking;  and  issuing  product 
brochures  and  data  sheets.  We  also 
decided  to  combine  several  other 
functions  because  we  found  that  they 
were  not  sufficiently  different  to 
warrant  being  treated  as  unique  selling 
functions.  Thus,  we  consolidated 
negotiating  price/discounts/rebates  to 
unaffiliated  and  affiliated  customers  and 
maintaining  internal  and  external 
warehouses  into  two  single  categories. 
Similarly,  we  have  combined  several 
sales  and  marketing  support  functions 
(i.e.,  identifying  customers,  acting  as 
mill  and  customer  liaison,  promoting 
new  products,  maintaining  sales 
department,  sales  and  marketing 
support,  and  developing  sales  strategies) 
into  a  single  sales  and  marketing 
support  selling  function.  As  a  result  of 
our  analysis,  we  concluded  that  Avesta 
performed  13  separate  selling  functions 
in  its  home  market,  rather  than  30. 

Next,  we  tested  whether  these  selling 
functions  are  provided  consistently 
across  all  five  channels  of  distribution 
in  the  home  market,  finding  that  the 
following  eight  functions  were  provided 
across  all  channels  of  distribution: 
negotiating  prices;  performing  credit 
checks;  extending  credit;  collecting 
payment;  assuming  warranty 
obligations;  maintaining  inventory; 
arranging  shipment  logistics;  and 
providing  sales  and  marketing  support. 
Of  the  remaining  five  selling  functions, 
we  noted  the  following  differences: 
processing  services  are  not  provided  on 
super  direct  and  mill  direct  sales; 
warehousing  services  are  not  provided 
on  mill  direct  sales;  technical  services 
and  market  research  are  not  provided  on 
Billing  Stainless  sales;  and  R&D  is  only 
provided  on  super  direct  sales. 

In  conclusion,  while  Avesta  claimed 
differences  in  selling  functions  in 
connection  with  each  channel  of 
distribution,  we  find  that  the  actual 
differences  in  selling  functions  between 
channels  are  relatively  minv,".  Thus,  we 
conclude  that  the  company  did  not 
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adequately  support  these  claims. 
Therefore,  wa  preliminarily  determine 
that  only  one  LOT  existed  for  A  vesta  in 
the  home  majket. 

In  determining  whether  two  LOTs 
existed  in  thej  U.S.  market,  as  Avesta 
claims,  we  e?cimined  the  selling 
functions  performed  by  Avesta  for  both 
EP  and  CEP  sales.  According  to  Avesta, 
it  provides  ncj  selling  functions  in 
support  of  itsjCEP  sales,  when  the 
expenses  ass(iciated  v\rith  the  sales  by 
AS!  to  the  imaffiliated  buyer  are 
excluded  pursuant  to  the  Department's 
practice.  Aveita  reported  that  the 
following  selSng  functions  were 
provided  for  CP  sales:  sales  and 
marketing  support  (including 
negotiating  prices);  logistics;  credit 
checks;  creditj;  collecting  payment;  and 
assuming  warranty  obligations.  Based 
on  our  analysis  of  the  information  on 
the  record,  w*  find  that  these  functions 
were  not  proyided  for  Avesta's  CEP 
sales.  Consequently,  we  determine  that 
Avesta  provided  significantly  different 
selhng  functions  for  its  EP  sales  than  it 
did  on  CEP  sajles. 

In  analyzing  the  differences  between 
stages  of  marketing,  we  have  also 
concluded  that  Avesta's  EP  and  CEP 
sales  are  at  two  separate  stages  of 
marketing.  See  PreUminary  Analysis 
Memoranduni,  December  17, 1998,  a 
public  version  of  which  is  on  file  in 
room  B-099  of  the  main  Commerce 
building.  Bas^d  on  our  analysis,  we 
have  preliminiarily  determined  that 
Avesta  has  twb  separate  LOTs  in  the 
United  States. 

We  next  cotipared  EP  sales  to  home 
market  sales  tp  determine  whether  they 
were  made  at  ihe  same  LOT.  To  perform 
this  analysis.  We  compared  the  selling 
functions  offered  by  Avesta  on  its  EP 
sales  to  the  fu|ictions  performed  by  it  on 
its  home  marl^et  sales.  The  information 
on  the  record  indicates  that,  for  both  EP 
and  home  majket  transactions,  Avesta 
performed  numerous  similar  selling 
functions,  suc^  as  sales  and  marketing 
support,  negotiating  prices,  logistics, 
credit  checks.iextencUng  credit, 
collecting  payment  and  assuming 
warranty  obligations.  We  also  noted  that 
there  were  some  selUng  functions 
performed  by  Avesta  that  were  not 
common  to  its  EP  and  home  market 
sales  (e.g.,  inventory  maintenance, 
processing  setyices,  R&D,  warehousing, 
technical  support  and  market  research). 
We  believe  th^se  differences  are 
qualitatively  and  quantitatively 
significant.  Se^  Preliminary  Analysis 
Memorandumi  December  17.  1998. 
Because  we  compared  these  EP  sales  to 
home  market  lales  at  a  different  LOT, 
we  examined  whether  a  LOT  adjustment 
may  be  appropriate.  In  this  case,  Avesta 


sold  at  one  LOT  in  the  home  market; 
therefore,  there  is  no  basis  upon  which 
Avesta  has  demonstrated  a  pattern  of 
consistent  price  differences  between 
LOTs.  Further,  we  do  not  have  the 
information  which  would  allow  us  to 
examine  pricing  patterns  of  Avesta's 
sales  of  other  similar  products,  and 
there  are  no  other  respondents  or  other 
record  evidence  on  which  such  an 
analysis  could  be  based.  Therefore,  we 
cannot  make  a  LOT  adjustment,  and  a 
CEP  offset,  pursuant  to  section 
773(a)(7)(B)  of  the  Tariff  Act,  is  not 
appropriate  because  these  are  EP  sales. 

Avesta  requested  a  CEP  offset  in  this 
investigation.  Section  773(a)(7)(B)  of  the 
Tariff  Act  establishes  that  a  CEP  "offset" 
may  be  made  when  two  conditions 
exist:  (1)  NV  is  established  at  a  LOT 
which  constitutes  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP;  and  (2)  the  data  available  do  not 
provide  an  appropriate  basis  to 
determine  a  LOT  adjustment.  In  this 
case,  we  note  that  for  CEP  sales,  after 
excluding  the  expenses  associated  with 
the  sales  by  ASI  to  the  unaffiliated 
buyers  in  the  United  States,  Avesta 
performed  no  services  for  the  customer. 
Therefore,  the  differences  in  selling 
functions  between  home  market  sales 
and  CEP  sales  are  even  greater  than 
those  described  above.  Because  Avesta's 
home  market  sales  are  at  a  more 
advanced  stage  of  distribution  than  its 
CEP  sales,  these  sales  are  at  a  different 
LOT.  See  Preliminary  Analysis 
Memorandum,  December  17,  1998. 

Because  we  compared  these  CEP  sales 
to  home  market  sales  at  a  different  LOT, 
we  examined  whether  a  LOT  adjustment 
may  be  appropriate.  See  discussion 
above.  Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment,  but  the  home  market 
LOT  is  at  a  more  advanced  stage  than 
the  LOT  of  the  CEP  sales,  a  CEP  offset 
is  appropriate  in  accordance  with 
section  773(a)(7)(B)  of  the  Tariff  Act.  as 
claimed  by  Avesta.  We  based  the  CEP 
offset  amount  on  the  amount  of  home 
market  indirect  selling  expenses,  and 
limited  the  deduction  for  home  market 
indirect  selling  expenses  to  the  amount 
of  indirect  selling  expenses  deducted 
from  CEP  in  accordance  with  section 
772(d)(l)(Dj  of  the  Tariff  Act.  We 
appUed  the  CEP  offset  to  NV,  whether 
based  on  home  market  prices  or  CV. 

Export  Price  and  Constructed  Export 
Price 

Avesta  reported  as  EP  transactions  its 
sales  of  subject  merchandise  to 
unaffiliated  U.S.  customers,  in  which 
sales  arrangements  are  negotiated  with 
sales  representatives  at  the  U.K.- 
producing  mill,  although  paperwork, 


invoicing,  and  shipment  are  handled  by 
ASI.  For  EP  sales,  Avesta  has  claimed 
that  the  prices  are  negotiated  by  sales 
representatives  in  the  United  Kingdom 
before  importation  into  the  United 
States,  and  the  products  were  shipped 
directly  to  the  customer  through  ASI 
without  being  introduced  into  U.S. 
inventory.  Avesta  reported  as  CEP 
transactions  its  sales  of  subject 
merchandise  sold  to  ASI  for  its  own 
account.  ASI  then  resold  the  subject 
merchandise  to  unaffiliated  customers 
in  the  United  States. 

We  calculated  EP.  in  accordance  with 
section  772(a)  of  the  Tariff  Act.  for  those 
sales  where  the  merchandise  was  sold  to 
the  first  unaffiUated  purchaser  in  the 
United  States  prior  to  importation  and 
CEP  methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  based  EP  on  the  packed,  delivered, 
duty  paid  price  to  imaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  freight  charged  to 
the  customer  and  other  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Tariff  Act;  these 
included,  where  appropriate,  freight 
charged  to  the  customer  (the  amount 
included  in  reported  gross  unit  price), 
foreign  inland  freight,  foreign  inland 
insurance,  international  freight,  marine 
insurance,  U.S.  inland  freight.  U.S. 
inland  insurance,  unloading  charges, 
U.S.  duty,  and  foreign  and  U.S. 
brokerage  and  handling. 

We  calculated  CEP.  in  accordance 
with  subsection  772(b)  of  the  Tariff  Act, 
for  those  sales  made  by  ASI  to 
unaffiliated  purchasers  in  the  United 
States.  We  based  CEP  on  the  packed, 
delivered,  duty  paid  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  adjustments  for 
discounts  and  rebates,  where  applicable. 
We  also  made  deductions  for  fireight 
charged  to  the  customer  and  other 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act; 
these  included,  where  appropriate, 
foreign  inland  freight,  foreign  inland 
insurance,  international  freight,  marine 
insurance,  U.S.  inland  freight,  U.S. 
warehousing.  U.S.  inland  insurance, 
unloading  charges.  U.S.  duty,  and 
foreign  and  U.S.  brokerage  and 
handling.  In  accordance  writh  section 
772(d)(1)  of  the  Tariff  Act.  we  deducted 
those  selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 
expenses  (credit  costs,  warranty 
expenses),  inventory  carrying  costs,  and 
indirect  selling  expenses.  In  accordance 
with  section  772(d)(2)  of  the  Tariff  Act, 
we  deducted  the  cost  of  further 
manufacturing  (slitting  costs).  For  CEP 
sales,  we  also  made  an  adjustment  for 
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profit  in  accordance  with  section 
772(d)(3)  of  the  Tariff  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Tariff  Act.  As 
Avesta's  aggregate  volimie  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  NV  on  home 
market  sales  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade. 

Affiliated-Party  Transactions  and 
Arm's-length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
See  19  CFR  351.102.  To  test  whether 
these  sales  were  made  at  arm's-length 
prices,  we  compared,  on  a  model- 
specific  basis,  the  starting  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  unaffiliated  parties, 
we  determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  In  instances  where 
no  price  ratio  could  be  constructed  for 
an  affiliated  customer  because  identical 
merchandise  was  not  sold  to 
imaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's-length  prices  and,  therefore, 
excluded  them  from  our  LTFV  analysis. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062,  37077  (July  9. 
1993);  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination:  Emulsion  Styrene- 
Butadiene  Rubber  from  Brazil,  63  FR 
59509  (Nov.  8, 1998).  citing  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  58  FR 


37062  (July  9, 1993).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made  a 
comparison  to  the  next  most  similar 
model. 

Cost  of  Production  Analysis 

Based  on  a  cost  allegation  filed  by 
petitioners,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  Avesta's  sales  of  the  foreign  like 
product  were  made  at  prices  which 
represent  less  than  the  cost  of 
production  (COP).  See  section 
773(b)(2)(A)  of  the  Tariff  Act.  As  a 
result,  the  Department  has  initiated  an 
investigation  to  determine  whether  the 
respondent  made  home  market  sales 
during  the  POI  at  prices  below  their 
respective  COPs.  within  the  meaning  of 
section  773(b)  of  the  Tariff  Act.  (See 
Initiation,  63  FR  37521.  July  13, 1998). 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  Avesta's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  an  amount  for  G&A, 
interest  expenses,  and  packing  costs.  In 
addition,  on  a  transaction  specific  basis, 
we  added  to  COP,  tolling  costs  for 
sUtting  work  done  by  an  unaffiliated 
party. 

We  used  the  information  from 
Avesta's  section  D  questionnaire 
responses  to  calculate  COP.  We 
compared  the  weighted-average  COP  for 
Avesta  to  home  market  sales  prices  of 
the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Tariff  Act.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than  the 
COP,  we  examined  whether  such  sales 
were  made  (i)  in  substantial  quantities 
over  an  extended  period  of  time,  and  (ii) 
at  prices  which  permitted  the  recovery 
of  all  costs  writhin  a  reasonable  period 
of  time.  On  a  product-specific  basis,  we 
compared  COP  to  home  market  prices, 
less  any  applicable  movement  charges, 
bilhng  adjustments,  and  discounts  and 
rebates. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
^the  Tariff  Act,  where  less  than  twenty 
percent  of  a  respondent's  sales  of  a 
given  product  were  at  prices  less  than 
the  COP.  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  twenty  percent  or 
more  of  a  respondent's  sales  of  a  given 
product  during  the  POI  were  at  prices 
less  than  the  COP.  we  determined  such 
sales  to  have  been  made  in  substantial 
quantities,  in  accordance  with  section 
773(b)(2)(C)(i)  of  the  Tariff  Act.  In 
addition,  we  determined  that  such 
below-cost  sales  were  made  within  an 


extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  of  the  Tariff 
Act.  In  such  cases,  pursuant  to  section 
773(b)(2)(D)  of  the  Tariff  Act.  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  Therefore,  we 
disregarded  the  below-cost  sales.  Where 
all  sales  of  a  specific  product  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  of  that  product  and  reUed  on 
similar  merchandise  to  match,  if 
available  [see  CEMEX  v.  United  States, 
1998  WL  3626  (Fed.  Cir.)). 

Our  cost  test  for  Avesta  revealed  that 
less  than  twenty  percent  of  Avesta's 
home  market  sales  of  certain  products 
were  at  prices  below  Avesta's  COP.  We 
retained  all  such  sales  in  our  analysis. 
For  other  products,  more  than  twenty 
percent  of  Avesta's  sales  were  at  below- 
cost  prices.  In  such  cases  we 
disregarded  the  below-cost  sales,  while 
retaining  the  above-cost  sales  for  our 
analysis.  See  Preliminary  Determination 
Analysis  Memorandum,  E)ecember  17, 
1998. 

Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Tariff  Act.  we  calculated  CV 
based  on  the  sum  of  respondent's  cost 
of  materials,  fabrication,  SG&A.  interest 
expenses,  and  profit.  In  accordance  with 
section  773(e)(2)(A)  of  the  Tariff  Act.  we 
based  SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  Avesta  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  We 
used  the  CV  data  Avesta  supplied  in  its 
section  D  questionnaire  responses. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  FOB  or 
delivered  prices  to  unaffiliated 
customers  or  prices  to  affiliated 
customers  that  we  determined  to  be  at 
arm's-length  prices.  We  made 
adjustments  for  billing  adjustments  and 
discounts  and  rebates.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  warehousing,  and 
inland  insurance,  pursuant  to  section 
773(a)(6)(B)  of  the  Tariff  Act.  In 
addition,  we  made  adjustments  for 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Tariff  Act.  as  well 
as  for  differences  in  circumstances  of 
sale  (COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  and  19 
CFR  351.410.  We  made  COS 
adjustments  for  imputed  credit  expenses 
and  warranties.  Finally,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs  in  accordance  with 
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section  773(a)(a)(A)  and  (B)  of  the  Tariff 
Act.  ' 

Price-to-CV  Coitiparisons 

In  accordance  with  section  773(aH4) 
of  the  Tariff  Ac^,  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  the  costs  of  materials  and  fabrication 
employed  in  producing  the  subject 
merchandise,  SO&A,  and  profit.  In 
accordance  witH  section  773(a)(2)(A)  of 
the  Tariff  Act,  wre  based  SG&A  expense 
and  profit  on  th0  amoimts  incurred  and 
realized  by  the  lespondent  in 
connection  with  the  production  and  sale 
of  the  foreign  lite  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  United  Kingdom. 
For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expenses.  Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Tariff  Act.  For 
comparisons  to  EF.  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  exfienses.  When  we 
compared  CV  toiCEP,  we  deducted  from 
CV  the  weighted-average  home  market 
direct  selling  expenses. 

Currency  Conversion 

We  made  ciin|ency  conversions  into 
U.S.  dollars  bas^d  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  vwth  section  773A(a)  of 
the  Tariff  Act. 

Verification 

As  provided  i^i  section  782(i)  of  the 
Tariff  Act,  we  w^ll  verify  all  information 
relied  upon  in  n|aking  our  final 
determination. 

Suspension  of  Liquidation 

In  accordanceiwith  section  733(d)  of 
the  Tariff  Act,  w(e  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  imports  oflsubject  merchandise 
that  are  entered  j  or  withdrawn  from 
warehouse,  for  qonsimiption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  pasting  of  a  bond  equal 
to  the  weighted-Bverage  amoimt  by 
which  the  NV  exceeds  the  export  price, 
as  indicated  bel4w.  These  suspension- 
of-liquidation  instructions  will  remain 
in  effect  until  further  notice.  The 
weighted-averag|e  diunping  margins  are 
as  follows: 


Exportef/manufactuier 

Weighted-aver- 
age margin 
(percentage) 

Avesta  Sheffied 

Al  Others 

13.45 
13.45 

Coraniission  NodficatioB 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  have  notified  the 
Commission  of  our  determination.  If  our 
final  determination  is  affirmative,  the 
Commission  will  determine  before  the 
later  of  120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
imports  of  stainless  steel  sheet  and  strip 
in  coils  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
siunmary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  simmiary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the 
Tariff  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
argiunents  raised  in  case  or  rebuttal 
briefs.  Tentatively,  any  hearing  will  be 
held  fifty-seven  days  after  publication  of 
this  notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
See  19  CFR  351.310(c).  If  this 
investigation  proceeds  normally,  we 


will  make  our  final  determination  by  no 
latecthan  135  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  December  17, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-34460  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-42fr-«25) 

Notice  of  Preliminary  Detannination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination; 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Gefmany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Ranado,  Robert  James,  or 
Stephanie  Arthur  at  (202)  482-3518, 
(202)  482-5222  or  (202)  482-6312, 
respectively,  Antidmnping  and 
Coimtervailing  Duty  Enforcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Applicable  Statute  and  Regulations: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (May  19, 1998). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  sheet  and  strip  in  coil 
(SSSS)  from  Germany  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  733  of  the  Tariff  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
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Case  History 

On  June  30, 1998,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  SSSS  from 
France,  Germany,  Italy,  Japan,  Mexico, 
South  Korea,  Taiwan,  and  the  United 
Kingdom.  See  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  France, 
Germany,  Italy,  Japan,  Mexico,  South 
Korea,  Taiwan,  and  the  United 
Kingdom,  63  FR  37521  ^uly  13,  1998) 
(Initiation).  Since  the  initiation  of  this 
investigation  the  following  events  have 
occurred. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  Between 
July  and  October  1998,  Allegheny 
Ludlum  Corporation,  Armco,  Inc.,  J&L 
Specialty  Steel,  Inc.,  Washington  Steel 
Division  of  Bethlehem  Steel  Corporation 
(formerly  Lukens,  Inc.),  the  United 
Steelworkers  of  America,  AFL-CIO/ 
CLC,  the  Butler  Armco  Independent 
Union  and  the  Zanesville  Armco 
Independent  Organization,  Inc. 
(collectively,  petitioners)  filed 
comments  proposing  clarifications  to 
the  scope  of  these  investigations.  Also, 
from  July  through  October  1998,  the 
Department  received  numerous 
responses  from  respondents  aimed  at 
clarifying  the  scope  of  the 
investigations. 

During  July  1998,  the  Department 
requested  information  from  the  U.S. 
Embassy  in  Germany  to  identify 
producers/exporters  of  the  subject 
merchandise.  On  July  21, 1998,  the 
Department  also  requested  comments 
from  petitioners,  two  potential 
respondents,  Krupp  Thyssen  Nirosta 
GmbH  (KTN),  and  Stahlwerk  Ergste 
Westig  GmbH  (Ergste).  and  the  Embassy 
of  Germany  in  Washington  regarding  the 
criteria  to  be  used  for  model  matching 
purposes.  On  July  27, 1998,  KTN  and 
petitioners  submitted  comments  on  our 
proposed  model-matching  criteria. 

Also  on  July  24,  1998,  the  United 
States  International  Trade  Commission 
(the  Commission)  notified  the 
Department  of  its  affirmative 
preliminary  injury  determination  in  this 
case. 

The  Department  subsequently  issued 
antidumping  questionnaires  to  KTN  and 
Ergste  on  August  3,  1998.  The 
questionnaire  is  divided  into  five  parts; 
we  requested  that  KTN  and  Ergste 
respond  to  Section  A  (general 
information,  corporate  structure,  sales 
practices,  and  merchandise  produced). 
Section  B  (home  market  or  third-country 
sales).  Section  C  (U.S.  sales),  and 
Section  D  (cost  of  production/ 
constructed  value). 


On  August  21, 1998,  Ergste  wrote  the 
Department  requesting  that  it  be  exempt 
from  the  investigation  due  to  the  fact 
that  it  was  a  small  German  producer 
"accoimting  for  a  minimal  share  of 
imports  of  subject  merchandise  from 
Germany,  a  sub-minimal  portion  of  all 
imports,  and  a  microscopic  part  of  U.S. 
apparent  consimiption."  Ergste's  August 
21,  1998  submission  at  1  and  2.  On 
September  3, 1998,  petitioners 
submitted  a  letter  to  the  Department 
stating  that  it  did  not  object  to  Ergste's 
withdrawal  request.  Therefore,  due  to 
its  negligible  imports  during  the  period 
of  investigation  (POI)  and  because 
petitioners  agreed  to  the  request,  on 
September  9, 1998,  we  consented  to 
Ergste's  request  to  be  excused  as  a 
mandatory  respondent  in  the 
investigation  [see  Germany  Respondent 
Selection  Memo  For  Richard  Weible, 
September  9, 1998). 

KTN  submitted  its  response  to  section 
A  of  the  questionnaire  on  September  8, 
1998;  KTN's  responses  to  sections  B 
through  D  followed  on  September  29, 
1998.  Petitioners  filed  comments  on 
KTN's  questionnaire  responses  in 
September  and  October  1998.  We  issued 
the  following  supplemental 
questionnaires:  (i)  Section  A  to  KTN  on 
October  9,  1998;  (ii)  Sections  B  and  C 
on  October  27,  1998;  and,  (iii)  Section 
D  on  November  2, 1998.  KTN  responded 
to  our  Section  A  supplemental  on 
October  23, 1998,  and  to  Sections  B 
through  D  on  November  16,  1998. 

On  October  6, 1998,  petitioners  made 
a  timely  request  for  a  thirty-day 
postponement  of  the  preliminary 
determination  pursuant  to  section 
733(c)(1)(A)  of  the  Tariff  Act.  The 
Department  determined  that  these 
concurrent  investigations  warranted  the 
thirty-day  postponement  requested  by 
petitioners.  On  October  23,  1998,  we 
postponed  the  preliminary 
determination  imtil  no  later  than 
December  17, 1998.  See  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  Italy, 
France,  Germany,  Mexico,  Japan,  South 
Korea,  the  United  Kingdom,  and 
Taiwan;  Notice  of  Postponement  of 
Preliminary  Determinations  in 
Antidumping  Duty  Investigations,  63  FR 
56909  (October  23, 1998). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 


thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13,00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38. 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10. 
7220.20.60.15.  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05. 
7220.20.70.10.  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (2)  sheet  and  strip 
that  is  cut  to  length,  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more),  (4)  flat 
wire  (j.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm),  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat-rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight.  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  erf  17  to  be 
used  in  the  manufacture  of  ray^r  blades. 
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See  Chapter  72|of  the  HTSUS, 
"Additional  U.S.  Note"  1(d). 

In  response  tp  comments  by  interested 
parties  the  Department  has  determined 
that  certain  spacialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  prod«cts  are  described  below: 

Flapper  valvf  steel  is  defined  as 
stainless  steel  ^p  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon^  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  perceill  manganese.  This  steel 
also  contains,  l^  weight,  phosphorus  of 
0.025  percent  ck  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  at  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with!  inclusion  controls  for 
sulphide  of  no  piore  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flappar  valve  steel  has  a  tensile 
strength  of  betvfeen  210  and  300  ksi, 
yield  strength  ctf  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  ft>il,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  ass«  mblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thicki^ss  between  14  and  127 
microns,  with  aj  thickness  tolerance  of 
plus-or-minus  201  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foilj  must  be  supplied  in  coil 
widths  of  not  mjore  than  407  mm,  and 
with  a  mass  of  ^25  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  e)diibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  n|m  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from_die  scope  of  this 
investigation.  Tpis  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  ta  produce  a  metallic 
substrate  with  aj  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  0f  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  alui^inum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 


Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  nmi. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Arnokrome  III."  ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titaniimi 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."  ^ 


Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
[e.g..  carpet  knives).*  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6".5 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1997  through  March  31, 1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Putrsuant  to  Section  735(a)(2)  of  the 
Tariff  Act,  on  December  16, 1998,  KTN 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  E)epartment 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register,  and  extend  the 
provisional  measures  to  not  more  than 
six  months.  In  accordance  with  19  CFR 
351.210(b),  because  (1)  our  preliminary 
determination  is  affirmative,  (2)  KTN 


'  'Arnokrome  m"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 
J  "Durphynox  i7"  is  a  trademark  of  Imphy,  S.A. 


'This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

'"GIN4  Mo."  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  MeUls  America,  Ltd. 
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accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  respondent's 
request  and  are  postponing  the  final 
detennination  imtll  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Affiliation 

We  have  preliminarily  determined 
that  KTN  is  affiliated  with  Thyssen 
Stahl  and  Thyssen  AG  (Thyssen). 
Section  771(33)(E)  provides  that  the 
Department  shall  consider  companies  to 
be  affiliated  where  one  company  owns, 
controls,  or  holds,  with  the  power  to 
vote,  five  percent  or  more  of  the 
outstanding  shares  of  voting  stock  or 
shares  of  any  other  company.  Where  the 
Department  has  determined  that  a 
company  directly  or  indirectly  holds  a 
five  percent  or  more  equity  interest  in 
another  company,  the  Department  has 
deemed  these  companies  to  be  affiliated. 

We  have  preliminarily  determined 
that  KTN  is  affiliated  with  Thyssen  and 
Thyssen  Stahl  because  Thyssen  Stahl 
indirectly  owns  and  controls  tiirough 
KTS  forty  percent  of  KTN  "s  outstanding 
stock  and  Thyssen,  which  wholly  owns 
Thyssen  Stahl,  likewise  indirectly  owns 
and  controls  forty  percent  of  KTN.  We 
examined  the  record  evidence  to 
evaluate  the  nature  of  KTN's 
relationship  with  Thyssen  Stahl  and 
Thyssen.  KTN's  Section  A 
Questionnaire  Response  dated 
September  8, 1998,  states  that  KTN  is  a 
wholly-owned  subsidiary  of  KTS.  KTS 
formed  a  subsidiary  entity  KTN  in  1997 
with  the  intention  that  KTN  would 
handle  the  stainless  steel  production 
business  managed  and  operated  by  its 
parent  company  KTS.  The  supporting 
exhibits  to  this  submission  confirm 
Thyssen  Stahl 's  interest  in  KTS  and 
KTS's  100-percent  shareholder  interest 
in  KTN.  In  its  September  8  submission, 
respondent  states  that  KTS  is  a  joint 
venture  owned  sixty  percent  by  Fried. 
Krupp  AG  Krupp-Hoesch  (Krupp)  and 
forty  percent  by  Thyssen  Stahl.  In  a 
submission  dated  October  20, 1998,  the 
petitioners  placed  on  the  record 
publicly  available  data  that  confirmed 
not  only  the  foregoing  shareholding 
interests,  but  also  confirmed  that 
Thyssen  Stahl  is  a  wholly-owned 
subsidiary  of  Thyssen.  Consequently, 
Thyssen,  through  Thyssen  Stahl  and 
KTS,  indirectly  owns  a  40  percent 
interest  in  KTN.  Therefore,  KTN,  as  the 
wholly-owned  subsidiary  of  the  joint 
venture  entity  KTS,  is  affiUated  with  the 
joint  venturer  Thyssen  Stahl  and  its 
parent  company  Thyssen  pursuant  to 


section  771(33)(E).  See  Steel  Wire  Rod 
From  Sweden.  63  FR  40499,  40453  (July 
29, 1998)  [Sweden). 

In  addition,  we  have  preliminarily 
determined  that  KTN  is  affiliated  with 
Thyssen  and  its  U.S.  and  home  market 
affihates.  Section  771(33)(F)  provides 
that  the  Department  shall  consider 
companies  to  be  affiliated  where  two  or 
more  companies  are  under  the  common 
control  of  a  third  company.  The  statute 
defines  control  as  being  in  a  position  to 
legally  or  operationally  exercise 
restraint  or  direction  over  the  other 
entity.  Actual  exercise  of  control  is  not 
required  by  the  statute.  In  this 
investigation,  the  nature  and  quality  of 
corporate  contact  necessitate  a  finding 
of  affiliation  vis-a-vis  the  common 
control  mechanism. 

Section  771{33)(F)  and  the 
Department's  determinations  in  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Brazil.  62  FR  18486, 18490  (April  15. 
1997)  and  Sweden  at  40452,  support  a 
finding  that  KTN  and  Thyssen's  other 
affiliates  are  under  the  common  control 
of  Thyssen  and,  therefore,  KTN  is 
affiliated  with  Thyssen's  other  affiliates 
in  both  the  home  and  U.S.  markets.  The 
record  facts  show  that  Thyssen,  as  the 
majority  equity  holder  and  ultimate 
parent  company  to  its  various  affiliates, 
is  in  a  position  to  exercise  direction  and 
restraint  over  the  Thyssen  affiliates' 
production  and  pricing.  The  record 
evidence  also  shows  that  Thyssen 
indirectly  holds  a  substantial  equity 
interest  in  KTN.  plays  a  significant  role 
in  KTN's  operations  and  management, 
and  therefore  is  in  a  position  to  legally 
and  operationally  exercise  direction  and 
restraint  over  KTTJ  (see  Memorandum  to 
Joseph  Spetrini.  KTN  Affiliation. 
December  16. 1998)  (AffiUation  Memo). 
The  evidence,  taken  as  a  whole, 
indicates  that  Thyssen  has  several 
potential  avenues  for  exercising 
direction  and  restraint  over  KTN's 
production,  pricing  and  other  business 
activities.  In  siun,  Thyssen's  substantial 
equity  ownership  in  KTN  and  Thyssen's 
odier  affiliates,  in  conjimction  with  the 
"totality  of  other  evidence  of  control" 
requires  a  finding  that  these  companies 
are  under  the  common  control  of 
Thyssen. 

Finally,  notwithstanding  KTN's 
November  23  and  25  submissions,  we 
note  that  KTN  to  date  has  failed  to  place 
rebuttal  evidence  on  the  record  which 
addresses  whether  Thyssen's  other 
affiliates  are  affiliated  with  KTN.  The 
Department  on  three  separate  occasions 
issued  questionnaires  requesting  more 
information  fi^om  KTN.  Etespite  three 
Department  requests  for  information  on 
affiliation,  and  KTN's  repeated 
assurances  that  it  would  provide  the 


Department  with  its  factual  and  legal 
analysis  of  this  issue,  it  has  yet  to 
comply  with  these  statements  and  to 
provide  the  Department  with  this 
information.  Therefore,  the  Department 
preliminarily  determines  that  pursuant 
to  section  776(a)  of  the  Tariff  Act  that 
the  use  of  partial  facts  otherwise 
available  is  necessary  to  determine 
whether  KTN  is  affihated  with 
Thyssen's  other  affihates  that  act  as 
steel  service  centers  in  the  home  and 
U.S.  markets  {see  Affiliation  Memo). 
Accordingly,  the  Department  has 
preliminarily  determined  that  the  record 
evidence  establishes  that  KTN  is 
affiliated  under  section  771(33)(F)  with 
these  service  centers  because  they  are 
imder  the  common  control  of  Thyssen. 

Facts  Available 

In  accordance  with  section  776  of  the 
Tariff  Act,  in  these  preliminary  results 
we  have  used  partial  facts  available  in 
one  instance  where  KTN  failed  to 
provide  us  with  certain  sales 
information  concerning  KTN's  reseller 
sales  in  the  U.S.  and  home  market. 

On  August  3,  1998,  the  Department 
issued  to  KTN  its  standard  antidumping 
questionnaire.  That  questionnaire 
explicitly  instructed  KTN  to  report 
affiliates'  resales  to  unaffiliated 
customers  rather  than  its  sales  to 
affiliates.  We  also  directed  KTN  to 
contact  the  agency  official  in  charge  if 
the  sales  to  affiliated  parties  represented 
a  "relatively  small  part"  of  its  total 
sales,  or  if  KTN  was  unable  to  collect 
the  necessary  information.  Our  October 
9,  1998  section  A  supplemental 
questionnaire  reiterated  this  instruction 
(see.  question  l.c)  and  further  instructed 
KTN  to  report  the  sales  of  subject 
merchandise  in  the  home  and  U.S. 
market  by  the  various  subsidiaries  of 
Thyssen  identified  in  KTN's  section  A 
questionnaire  response  (see  question 
2.d).  Finally,  on  October  27.  1998, 
Department  personnel  contacted  KTN's 
counsel  and  once  again  requested  a 
detailed  explanation  of  KTN's  reporting 
methodology  concerning  its  sales  to 
affiliated  and  unaffiliated  customers. 
During  that  conversation  we  instructed 
KTN  to  report  the  downstream  sales  of 
certain  affiliates  and,  if  unable  to  do  so, 
required  KTN  to  provide  the 
Department  with  a  detailed  explanation 
as  to  why  it  was  unable  to  report  such 
sales  (see  Memorandum  to  the  File, 
Affihated  Party  Sales,  October  28,  1998). 
-      On  October  28,  1998,  KTN  submitted 
comments  regarding  its  downstream 
sales.  KTN  submitted  additional 
information  regarding  such  sales  on 
November  4, 1998.  KTN  indicated  in 
both  of  its  submissions  that,  per  the 
Department's  instruction*^  it  intended  to 
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report  downstream  sales  information  by 
certain  home  market  affiliates  and  U.S. 
affiliated  resellers,  but  for  numerous 
other  reasons,  it  did  not  intend  to  report 
its  remaining  affiliates'  reseller  sales. 

After  a  thorough  review  of  the  record 
the  Department  notified  KTN  that  it  was 
still  required  to  jreport  downstream  and 
reseller  sales  by  additional  home  market 
and  U.S.  affiliates  (see  Memorandum  to 
the  File,  Downstream  Sales,  November 
6,  1998).  Furthet,  on  November  6,  1998, 
KTN  wrote  the  Department  requesting 
an  extension  of  time  in  which  to  submit 
a  response  to  sections  B  and  C  of  the 
Department's  questionnaire,  which  the 
Department  grafted  in  full. 

A  review  of  iCTN's  November  16, 
1998,  section  B  and  C  supplemental 
responses  indicated  that  KTN  failed  to 
report  certain  affiliated  reseller  sales 
information  requested  by  the 
Department.  OnNovemtjer  17,  1998,  we 
issued  a  letter  t0  KTN  stating  that  if  the 
information  req^iested  was  not 
submitted  by  November  23, 1998,  the 
Department  wowld  apply  adverse  facts 
available  to  KTN's  unreported 
downstream  an4  reseller  sales.  On 
November  23, 1998,  KTN  submitted 
additional  affiliated  reseller  sales 
information,  but  failed  to  provide  the 
Department  witji  a  majority  of  the 
requested  downjstream  and  reseller  sales 
information.  KTIm  did  not  submit 
downstream  sales  information  for  its 
home  market  affiliates  in  question,  and 
submitted  inaccurate  reseller 
information  for  its  affiliated  U.S. 
resellers.  Specifically,  for  the  expenses 
incurred  iy  certain  of  its  U.S. 
subsidiaries,  KllN  reported  the  amount 
it  inciured  whe$  selling  to  certain  of  its 
resellers  instead  of  the  amount  of 
expenses  incurred  by  certain  of  its 
resellers  when  selling  to  unaffiliated 
U.S.  customers. 

Therefore,  we{  preliminarily  determine 
that,  pursuant  to  section  776(b)  of  the 
Tariff  Act,  it  is  appropriate  to  make  an 
inference  adverse  to  the  interests  of 
KTN  because  it  failed  to  cooperate  by 
not  fully  responding  to  the  Department's 
request  for  specific  information.  The 
Department  is  authorized,  under  section 
776(b)  of  the  Tariff  Act,  to  use  an 
inference  that  is<  adverse  to  the  interest 
of  a  party  if  the  Department  finds  that 
the  party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  the  Departfient's  request  for 
information.  Wa  examined  whether 
KTN  had  acted  to  the  best  of  its  ability 
in  responding  to  our  requests  for 
information.  Based  on  the  details  listed 
above,  we  have  preliminarily 
determined  that  KTN  had  sufficient 
time  to  prepare  the  requested 
information.  As  knentioned  above,  both 


our  antidumping  questionnaire  and 
subsequent  supplemental 
questioimaires  explicitly  directed  KTN 
to  report  its  downstream  sales  in  the 
home  market  and  affiliated  reseller's 
sales  in  the  United  States.  While  we  did 
eventually  conclude  that  KTN  was  not 
required  to  report  certain  resales  by 
certain  affiliates,  from  the  time  of  our 
initial  questionnaire,  it  was  required  to 
gather  all  affiliated  reseller  information. 
As  a  result,  we  have  calculated  the 
highest  normal  value  (NV)  reported  by 
control  number  (CONNUM)  in  KTN's 
home  market  database  and  applied  it  to 
KTN's  sales  to  its  affiliates  for  which 
KTN  did  not  report  home  market 
downstream  sales.  For  sales  by  KTN's 
affiliated  U.S.  resellers  for  which 
expenses  were  incorrectly  reported,  we 
identified  the  highest  value  for  each 
U.S.  expense  from  KTN's  U.S.  database 
and  applied  this  highest  value  to  all  of 
KTN's  reseller  expenses  that  were 
incorrectly  reported.  See  KTN 
Preliminary  Analysis  Memorandum, 
December  17, 1998,  a  copy  of  which  is 
on  file  in  room  B-099  of  the  main 
Commerce  building. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  KTN 
from  Germany  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV),  as  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Tarifi^ 
Act,  we  calculated  weighted-average 
EPs  and  CEPs  for  comparison  to 
weighted-average  NVs. 

On  January  8,  1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CE^fEXv.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Tariff  Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Tariff  Act.  Consequently, 
the  Department  has  reconsidered  its 
"practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 


that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Tariff  Act,  we  considered  all 
products  sold  in  the  home  market  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
above,  that  were  in  the  ordinary  course 
of  trade  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade,  we  compared  U.S.  sales  to  sales 
of  the  most  similar  foreign  like  product 
made  in  the  ordinary  coiuse  of  trade, 
based  on  the  characteristics  listed  in 
Sections  B  and  C  of  our  antidimiping 
questionnaire. 

Transactions  Investigated 

For  its  home  market  and  U.S.  sales, 
KTN  reported  the  date  of  invoice  as  the 
date  of  sale,  in  keeping  with  the 
Department's  stated  preference  for  using 
the  invoice  date  as  the  date  of  sale.  KTN 
stated  that  the  invoice  date  best  reflects 
the  date  on  which  the  material  terms  of 
sale  are  established  and  that  price  and/ 
or  quantity  can  and  do  change  between 
order  date  and  invoice  date.  However, 
petitioners  have  alleged  that  the  sales 
docimientation  indicates  that  the  order 
date  appears  to  be  the  date  when  the 
material  terms  of  sale  are  set  for  the 
majority  of  KTN's  sales  of  SSSS.  Given 
the  relevance  of  petitioners  comments 
and  the  nature  of  marketing  these  types 
of  made-to-order  products,  petitioners 
claims  have  some  merit.  Consequently, 
on  October  9,  1998,  the  Department 
requested  that  KTN  provide  additional 
information  concerning  the  nature  and 
frequency  of  price  and  quantity  changes 
occiuring  between  the  date  of  order  and 
date  of  invoice.  We  also  asked  KTN  to 
report  order  date  for  all  home  market 
and  U.S.  sales  and  to  ensure  that  all 
sales  with  order  or  invoice  dates  within 
the  POI  are  reported.  On  November  16, 
1998,  KTN  reported  the  order  date  for 
its  home  market  sales  including  sales 
with  order  dates  within  the  POI  but 
invoices  after  the  POI.  With  respect  to 
KTN's  U.S.  sales,  on  December  4,  1998, 
KTN  reported  order  date  for  sales 
through  its  wholly-owned  U.S. 
subsidiary,  Knipp  Hoesch  Steel 
Products  (KHSP),  but  failed  to  report 
order  date  for  sales  through  its  other 
affiliated  resellers.  However,  in  both 
submissions  KTN  reiterated  that  invoice 
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date  is  the  appropriate  date  of  sale.  The 
Department  is  preliminarily  using  the 
invoice  date  as  the  date  of  sale  for  both 
home  market  and  U.S.  sales.  We  intend 
to  fully  examine  this  issue  at 
verification,  and  we  will  incorporate  our 
findings,  as  appropriate,  in  our  analysis 
for  the  final  determination.  If  we 
determine  that  order  confirmation  is  the 
appropriate  date  of  sale,  we  may  resort 
to  facts  available  for  the  final 
determination  to  the  extent  that  this 
information  has  not  been  reported. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  fi'om 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  US  LOT  is  also  the 
level  of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiUated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Tariff 
Act  (the  CEP  offset  provision).  (See  e.g., 
Certain  Carbon  Steel  Plate  from  South 
Africa,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  62  FR  61731 
(November  19,  1997)). 

In  implementing  these  principles  in 
this  review,  we  asked  KTN  to  identify 
the  specific  differences  and  similarities 
in  selling  functions  and/or  support 
services  between  all  phases  of  marketing 
in  the  home  market  and  the  United 
States.  KTN  identified  five  chaimels  of 
distribution  in  the  home  market:  (1) 
direct  factory  (2)  inventory  sales  (3) 
second  quality  sales  (4)  further 


processed  sales,  and  (5)  precision  strip 
sales.  For  all  channels,  KTN  performs 
similar  selling  functions  such  as 
negotiating  prices  with  customers, 
setting  similar  credit  terms,  arranging 
height  to  the  customer,  and  conducting 
market  research  and  sales  calls.  The 
remaining  selling  activities  did  not 
differ  significantly  by  channel  of 
distribution.  Because  channels  of 
distribution  do  not  qualify  as  separate 
levels  of  trade  when  the  selling 
functions  performed  for  each  customer 
class  or  channel  are  sufficiently  similar, 
we  determined  that  one  level  of  trade 
exists  for  KTN's  home  market  sales. 

For  the  U.S.  market,  KTN  reported 
four  channels  of  distribution:  1)  back-to- 
back  CEP  sales  made  through  KHSP;  2) 
consignment  CEP  sales  made  through 
KHSP;  3)  "second"  quality  CEP  sales 
made  through  KHSP;  and  4)  factory 
direct  EP  sales.  However,  for  CEP 
transactions,  the  Department  examines 
the  selling  functions  at  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer  [i.e.,  the  sale  from  Krupp 
Nirosta  Export  (KTN's  home  market 
affiliate)  in  Germany  to  KHSP).  These 
selling  functions  included  negotiating 
prices  with  customers,  offering 
technical  advice,  arranging  deUvery 
services,  providing  after-sale  warranties, 
and  conducting  market  research  and/or 
sales  calls.  We  found  that  KTN  provided 
a  greater  degree  of  these  services  on  its 
factory-direct  sales  (channel  4)  than  it 
did  on  its  CEP  sales  to  KHSP  (chaimels 
1  through  3),  and  that  the  selling 
functions  were  sufficiently  different 
between  sales  to  these  customers  to 
support  a  finding  of  two  separate  LOTs. 
Furthermore,  we  determined  that  KTN's 
sales  through  channel  4  were  at  a 
different  stage  of  distribution  than  were 
its  sales  through  KHSP.  Therefore,  we 
have  determined  that  two  LOTs  exist  in 
the  United  States,  notwithstanding 
KTN's  claim  that  it  sold  through  four 
channels.  See  KTN  Preliminary 
Analysis  Memorandum. 

When  we  compared  EP  sales  [i.e., 
factory-direct  sales)  to  home  market 
sales,  we  determined  that  both  sales 
were  made  at  the  same  LOT.  For  both 
EP  and  home  market  transactions,  KTN 
sold  directly  to  the  customer,  and 
provided  similar  levels  of  price 
negotiations,  freight  arrangements,  sales 
calls,  market  research,  advertising,  after- 
sales  service  warranties,  and  technical 
services.  For  CEP  sales,  KTN  performed 
fewer  price  negotiations,  freight 
arrangements,  sales  calls,  market 
research,  and  after-sales  service 
warranties.  In  addition,  the  differences 
in  selling  functions  performed  for  home 
market  and  CEP  transactions  indicates 
that  home  market  sales  involved  a  more 


advanced  stage  of  distribution  than  CEP 
sales.  See  Id. 

Because  we  compared  CEP  sales  to 
HM  sales  at  a  different  level  of  trade,  we 
examined  whether  a  LOT  adjustment 
may  be  appropriate.  In  this  case  KTN 
sold  at  one  LOT  in  the  home  market; 
therefore,  there  is  no  basis  upon  which 
to  determine  whether  there  is  a  pattern 
of  consistent  price  differences  between 
levels  of  trade.  Further,  we  do  not  have 
the  information  which  would  allow  us 
to  examine  pricing  patterns  of  KTN's 
sales  of  other  similar  products  and  there 
is  no  other  record  evidence  upon  which 
such  an  analysis  could  be  based. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment  but  the  LOT  in 
Germany  for  KTN  is  at  a  more  advanced 
stage  than  the  LOT  of  the  CEP  sales,  a 
CEP  offset  is  appropriate  in  accordance 
with  section  773(a)(7)(B)  of  the  Tariff 
Act,  as  claimed  by  KTN.  We  based  the 
CEP  offset  amount  on  the  amoimt  of 
home  market  indirect  selling  expenses, 
and  Umited  the  deduction  for  HM 
indirect  selling  expenses  to  the  amount 
of  indirect  selling  expenses  deducted 
from  CEP  in  accordance  wdth  section 
772(d)(1)(D)  of  the  Tariff  Act.  We 
apphed  the  CEP  offset  to  NV.  whether 
based  on  home  market  prices  or  CV.  See 
KTN  Preliminary  Analysis 
Memorandum. 

Export  Price  and  Constructed  Export 
Price 

KTN  reported  as  EP  transactions 
certain  sales  of  subject  merchandise 
sold  to  unaffiliated  U.S.  customers  prior 
to  importation  without  the  involvement 
of  its  affiliated  company.  KHSP.  KTN 
reported  as  CEP  transactions  its  sales  of 
subject  merchandise  sold  to  KHSP  for 
its  own  account.  KHSP  then  resold  the 
subject  merchandise  after  importation  to 
unaffiliated  customers  in  the  United 
States. 

Also,  because  KTN  was  unable  to 
demonstrate  that  it  was  not  in  the 
position  to  collect  downstream  sales 
information  from  its  U.S.  affiliates, 
based  on  record  evidence,  we  requested 
that  KTN  report  its  downstream  sales 
made  in  the  United  States  [see 
Memorandum  To  Richard  Weible, 
Limited  Reporting  of  Home  Market  and 
United  States  Sales,  November  13,  1998) 
(Limited  Reporting). 

We  calculated  EP,  in  accordance  with 
section  772(a)  of  the  Tariff  Act,  for  those 
sales  where  the  merchandise  was  sold  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
CEP  methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  based  EP  on  the  packtd,  delivered 
tax  and  duty  unpaid  price  .o 
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unaffiliated  piirchasers  in  the  United 
States.  We  made  deductions  for  billing 
adjustments  and  movement  expenses  in 
accordance  v/\Xh  section  772(c)(2)(A)  of 
the  Tariff  Act;]  these  included,  where 
appropriate,  foreign  inland  freight, 
foreign  brokerage  and  handling, 
international  l^ight  and  foreign  inland 
insurance.       ]     ^^ 

We  calculated  CEP,  in  accordance 
with  subsections  772(b)  of  the  Tariff 
Act,  for  those  eales  to  the  first 
unaffiliated  pi|rchaser  that  took  place 
after  importation  into  the  United  States. 
We  based  CEP  on  the  packed,  delivered, 
duty  paid  or  delivered  prices  to 
unaffiliated  piirchasers  in  the  United 
States.  We  made  adjustments  for  price- 
billing  errors,  where  applicable.  We  also 
made  deductions  for  movement 
expenses  in  aacordance  with  section 
772(c)(2)(A)  olthe  Tariff  Act;  these 
included,  where  appropriate,  foreign 
inland  fi^ight,]  marine  insurance,  U.S. 
customs  dutiel,  U.S.  inland  freight, 
foreign  brokerage  and  handling, 
international  £|«ight,  foreign  inland 
insurance,  and  U.S.  warehousing 
expenses.  In  accordance  with  section 
772(d)(1)  of  the  Tariff  Act,  we  deducted 
those  selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 
expenses  (credit  costs,  warranty 
expenses  and  other  direct  selling 
expenses),  inventory  carrying  costs,  and 
indirect  selling  expenses.  We  offset 
credit  expenses  by  the  amount  of 
interest  revenue  on  sales.  For  CEP  sales, 
we  also  made  «n  adjustment  for  profit 
in  accordance  with  section  772(d)(3)  of 
the  Tariff  Act. 

With  respect  to  subject  merchandise 
to  which  valua  was  added  in  the  United 
States  by  KTN  prior  to  sale  to 
unaffiliated  customers,  we  deducted  the 
cost  of  further  manufacturing  in 
accordance  with  section  772(d)(2)  of  the 
Tariff  Act.  Also,  KTN's  further 
manufacturer  Calculated  a  ratio  specific 
to  stainless  ste^l  processing,  rather  than 
a  company-wifie  G&A  rate.  We 
recalculated  a  company-wide  G&A  rate 
by  dividing  to1|al  G&A  expense  by  total 
processing  costs.  See  Calculation  Memo 
of  the  Office  of  Accounting  to  the  File, 
dated  December  1, 1998  (Calculation 
Memo). 

Affiliated-Part  r  Transactions  and 
Arm's-length  ''est 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  (if  any)  Were  excluded  irom  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
See  19  CFR  35^.102.  To  test  whether 
these  sales  wefe  made  at  arm's-length 
prices,  we  conipared  on  a  model- 


specific  basis  the  starting  prices  of  sales 
to  affiliated  eind  unaffiliated  customers 
net  of  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c).  In 
instances  where  no  price  ratio  could  be 
calculated  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's-length  prices  and, 
therefore,  excluded  them  fi-om  our  LTFV 
analysis.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  ArgenUna,  58  FR  37062,  37077 
(July  9, 1993)  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination;  Emulsion  Styrene- 
Butadiene  Rubber  from  Brazil,  63  FR 
59509,  59512  (November  4,  1998). 
Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volimie  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Tariff  Act.  As 
KTN's  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  was 
greater  than  five  percent  of  its  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  we  determined  that  the 
home  market  was  viable.  Therefore,  we 
have  based  NV  on  home  market  sales  in 
the  usual  commercial  quantities  and  in 
the  ordinary  course  of  trade. 

Cost  of  Production  (COP)  Analysis 

Based  on  a  cost  allegation  filed  by  the 
petitioners,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  KTN's  sales  of  the  foreign  like 
product  were  made  at  prices  which 
represent  less  than  the  cost  of 
production.  See  section  773(b)(2)(A)  of 
the  Tariff  Act.  As  a  result,  the 
Department  has  initiated  an 
investigation  to  determine  whether  the 


respondent  made  home  market  sales 
during  the  POI  at  prices  below  their 
respective  COPs,  within  the  meaning  of 
section  773(b)  of  the  Tariff  Act  [see 
Initiation). 

We  calculated  the  COP  based  on  the 
sum  of  the  respondents  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  SG&A  and 
packing  costs,  in  accordance  vdth 
section  773(b)(3)  of  the  Tariff  Act.  We 
relied  on  the  home  market  sales  and 
COP  information  provided  except  in  the 
following  circumstances. 

1.  Affiliated  Purchases 

In  accordance  with  section  773(f)(2)  of 
the  Tariff  Act,  a  transaction  directly  or 
indirectly  between  affiliated  p>ersons 
may  be  disregarded  if,  in  the  case  of  any 
element  of  value  required  to  be 
considered,  the  amount  representing 
that  element  does  not  fairly  reflect  the 
amount  usually  reflected  in  sales  of 
merchandise  under  consideration  in  the 
market  under  consideration.  If  a 
transaction  is  disregarded  under  the 
preceding  sentence  and  no  other 
transactions  are  available  for 
consideration,  the  determination  of  the 
amount  shall  be  based  on  the 
information  available  as  to  what  the 
amount  would  have  been  if  the 
transaction  had  occurred  between 
persons  who  are  not  affiliated. 

Because  a  COP  investigation  is  being 
conducted  in  this  case,  the  Department 
requested  in  its  Section  D  questionnaire 
of  September  29,  1998  and  in  its 
supplemental  questionnaire  of 
November  2, 1998  that  KTN  provide 
both  COP  and  market  prices  for  each  of 
the  inputs  obtained  fi-om  affiliates. 

For  our  preliminary  determination  in 
this  investigation,  we  used  the  market 
prices  provided  by  KTN.  However,  to 
the  extent  that  the  amounts  paid  to 
affiliated  suppliers  did  not  fairly  reflect 
the  amount  usually  reflected  in  sales  of 
merchandise  under  consideration  in  the 
market  under  consideration,  we 
adjusted  the  affiliated-party  per-unit 
price  to  the  higher  of  (i)  the  actual 
transfer  price  or  (ii)  the  average  price 
paid  to  unaffiliated  suppliers  of  the 
same  inputs.  See  Calculation  Memo  at  1 
and  Attachment  2. 

2.  General  and  Administrative  Expenses 

In  calculating  general  and 
administrative  (G&A)  expenses  in  its 
response,  KTN  subtracted  several 
revenue  items  from  its  G&A  expense. 
Also,  KTN  subtracted  from  the 
denominator  used  to  calculate  its  G&A 
expense  ratio  (j.e.,  total  cost  of 
manufacturing)  amounts  for 
international  projects,  year-end 
adjustments  and  personnel  costs. 
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Because  KTN  did  not  provide 
explanations  as  to  the  sources  of  these 
deductions  or  supporting 
documentation,  the  Department- is 
imable  to  determine  whether  such  items 
should  be  included  in  the  G&A  rate. 
Therefore,  for  purposes  of  this 
preliminary  determination  we 
disallowed  its  claimed  offsets.  See 
Calculation  Memo. 

3.  Financial  Expense 

In  calculating  the  net  financial 
expenses  in  its  response,  KTN  included 
total  financial  income  as  a  reduction  to 
its  financial  expense.  Because  KTN  did 
not  provide  any  documentation 
supporting  the  nature  of  the  income  or 
its  long  term  or  short  term  portions,  we 
disallowed  its  claimed  offset.  See 
Calculation  Memo. 

Where  possible,  we  used  KTN's 
reported  COP  amounts,  adjusted  as 
discussed  above,  to  compute  weighted- 
average  COPs  during  the  POI.  We 
compared  the  product-specific 
weigbted-average  COP  figures  to  home 
market  sales  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Tariff  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  COP.  We  compared  the 
COP  to  the  home  market  prices,  less  any 
applicable  movement  charges  and 
discounts. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  less 
than  the  COP,  we  examined  whether 
such  sales  were  made  (i)  in  substantial 
quantities  over  an  extended  period  of 
time,  and  (ii)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Tariff  Act,  where  less  than  twenty 
percent  of  KTTJ's  sales  of  a  given 
product  were  at  prices  less  than  the 
COP,  we  did  not  disregard  any  below- 
cost  sales  of  that  product  because  we 
determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  twenty  percent  or 
more  of  its  sales  of  a  given  product 
during  the  POI  were  at  prices  less  than 
the  COP,  we  determined  such  sales  to 
have  been  made  in  substantial 
quantities  within  an  extended  period  of 
time,  in  accordance  with  sections 
773(b)(2)(B)  and  773(b)(2)(C)(i)  of  the 
Tariff  Act.  Because  we  used  POI  average 
costs,  pursuant  to  section  773(b)(2)(D)  of 
the  Tariff  Act,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 


In  the  event  that  there  were  no  home 
market  sales  of  identical  or  similar 
merchandise  in  the  home  market 
available  to  match  to  U.S.  sales,  we 
compared  the  CEP  to  CV  in  accordance 
vdth  section  773(a)(4)  of  the  Tariff  Act. 

Our  cost  test  for  KTN  revealed  that 
less  than  twenty  percent  of  KTN's  home 
market  sales  of  certain  products  were  at 
prices  below  KTN's  COP.  Therefore,  we 
retained  all  such  sales  in  our  analysis. 
For  other  products,  more  than  twenty 
percent  of  KTN's  sales  were  at  below- 
cost  prices.  In  such  cases  we 
disregarded  the  below-cost  sales,  while 
retaining  the  above-cost  sales  for  oiu 
analysis.  See  KTN  Preliminary  Analysis 
Memorandum. 

Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Tariff  Act,  we  calculated  CV 
based  on  the  svun  of  respondent's  cost 
of  materials,  fabrication,  SG&A,  interest 
expenses,  profit,  and  U.S.  packing  costs. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Tariff  Act,  we  based  SG&A  and 
profit  on  the  amounts  incurred  and 
realized  by  KTN  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
We  used  the  CV  data  KTN  supplied  in 
its  section  D  supplemental 
questionnaire  response,  except  for  the 
adjustments  that  we  made  for  COP 
above. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  FOB  or 
delivered  prices  to  unaffiliated 
customers  or  prices  to  affiliated 
customers  that  we  determined  to  be  at 
arm's-length  prices.  We  made 
adjustments  for  price  billing  errors, 
where  appropriate.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  pursuant  to 
section  773(a)(6)(B)  of  the  Tariff  Act.  In 
addition,  we  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Tariff  Act,  as  well 
as  for  differences  in  circumstances  of 
sale  (COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  and  19 
CFR  351.410.  We  made  COS 
adjustments  for  imputed  credit 
expenses.  Finally,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs  in  accordance  with 
section  773(a)(6)(A)  and  (B)  of  the  Tariff 
Act. 

To  the  extent  practicable,  we  based 
NV  on  sales  at  the  same  level  of  trade 
as  the  EP  or  CEP  transactions.  Finally, 
because  KTN's  sales  to  its  home  market 
affiliates  represented  more  than  five 


percent  of  its  total  home  market  sales, 
for  certain  of  its  home  market  affiliates 
we  requested  that  KTN  report  its 
affiliates  downstream  sales  (e.g.,  sales 
made  by  the  affiUate).  See  Limited 
Reporting. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act,  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  Where  appropriate,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Tariff  Act. 
For  comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses.  Where  we 
compared  CV  to  CEP,  we  deducted  from 
CV  the  weighted-average  home  market 
direct  selling  expenses. 

Preliminary  Determination  of  Critical 
Circumstances 

On  October  30,  1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  SSSS.  In  accordance  with  19 
CFR  351.206(c),  since  these  allegations 
were  filed  earlier  than  the  deadline  for 
the  Department's  preliminary 
determination,  we  must  issue  our 
preliminary  critical  circumstances 
determination  not  later  than  the    ' 
preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if:  (A)(i)  there  is  a  history  of  dimiping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

1.  History  of  Dumping  or  Importer 
Knowledge  of  Dumping 

To  determine  whether  there  is  a 
history  of  injurious  dumping  of  the 
merchandise  under  investigation,  in 
accordance  with  Section  733(e)(l)(A)(i), 
the  Department  considers  evidence  of 
an  existing  antidumping  order  on  the 
subject  merchandise  from  the  country  in 
question  in  the  United  States  or 
elsewhere  to  be  sufficient.  We  are  not 
aware  of  any  antidumping  "orders  on 
SSSS  from  Germany. 
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In  detennining  whether  there  is  a 
reasonable  basis  ;to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling 
SSSS  at  less  thau  fair  value,  the 
Department  non|ially  considers  margins 
of  15  percent  or  inore  on  CEP  sales  or 
25  percent  or  mqre  on  EP  sales  to 
provide  a  basis  for  imputing  knowledge. 
See,  e.g.,  Prelimmary  Critical 
Circumstances  determination:  Honey 
From  the  People's  Republic  of  China 
(PRC),  60  FR  29324  (June  6,  1995) 
(Honey  from  theiPRC)  and  Notice  of 
Final  Detenuinapon  of  Sales  at  Less 
Than  Fair  Valuet  Brake  Drums  and 
Rotors  From  the  People's  Republic  of 
China,  62  FR  9160,  9164  (February  28, 
1997) . 

Since  KTN's  margin  in  ovu 
preliminary  determination  for  SSSS  is 
equal  to  or  greater  than  15  percent,  we 
have  imputed  knowledge  of  dumping  to 
importers  of  subject  merchandise  from 
this  exporter. 

2.  hnporter  ICno\  fledge  of  Material 
Injury  j 

Pursuant  to  the  URAA,  and  in 
conformance  wilp  the  WTO 
Antidumping  Agreement,  the  statute 
now  includes  a  provision  requiring  the 
Department,  wh9n  relying  upon  section 
735{a)(3)(A)(ii),  tjo  determine  whether 
the  importer  kneiw  or  should  have 
known  Xhai  there  would  be  material 
injiuy  by  reason  jof  the  less  than  fair 
value  sales.  In  thjis  respect,  the 
preliminary  Hndlng  of  the  International 
Trade  Commission  (ITC)  is  instructive, 
especially  because  the  general  public, 
including  importers,  is  deemed  to  have 
notice  of  that  finding  as  published  in 
the  Federal  Register.  If,  as  in  this  case, 
the  ITC  finds  a  reasonable  indication  of 
present  material  injury  to  the  relevant 
U.S.  industry,  thfe  Department  will 
determine  that  a  reasonable  basis  exists 
to  impute  importer  knowledge  that  there 
would  be  material  injury  by  reason  of 
dumped  imports!  during  the  critical 
circumstances  period — the  90-day 
period  beginning  with  the  initiation  of 
the  investigationi  See  19  CFR  351.206(1). 

Accordingly,  We  find  that  the 
importers  either  knew,  or  should  have 
known,  that  the  Imports  of  SSSS  were 
being  sold  at  les^  than  fair  value  and 
that  there  was  Ukely  to  be  material 
injury  by  reason  of  such  sales. 

3.  Massive  Impoits 

When  examining  the  trade  data  on 
volume  and  valuje,  the  Department 
typically  compaites  the  export  volume 
for  equal  periods  immediately  preceding 
and  following  thfe  filing  of  the  petition. 
Pursuant  to  19  C  T?  351.206(h)(2), 
unless  the  imports  in  the  comparison 


period  have  increased  by  at  least  15 
percent  over  the  imports  during  the  base 
period,  we  will  not  consider  the  imports 
to  have  been  "massive."  In  addition,  the 
regulations  allow  for  the  adjustment  of 
the  base  and  comparison  periods  where 
the  availability  of  the  data  and  the 
conunercial  realities  of  the  marketplace 
so  dictate. 

We  have  examined  the  increase  in 
import  voliunes  from  April- Jxme  1998  as 
compared  to  July-September  1998  and 
have  found  that  imports  of  SSSS  in  coils 
from  Germany  increased  by  67.74 
percent  [see  KTN  Preliminary  Analysis 
Memo).  Therefore,  we  determine  that 
there  have  been  massive  imports  of 
stainless  steel  sheet  and  strip  in  coils 
from  Germany  over  a  relatively  short 
period  of  time. 

4.  KTN's  Results 

Based  on  the  ITC's  preliminary 
determination  of  material  injury,  the 
massive  increases  in  imports  noted 
above,  and  KTN's  margins,  which  were 
greater  than  15  percent  for  CEP  sales, 
the  Department  preliminarily 
determines  that  critical  circuimstances 
exist  for  KTN. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  eniect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Tariff  Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  will  verify  all  information 
relied  upon  in  making  oiu'  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Tariff  Act,  we  are  directing 
Customs  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  90 
days  prior  to  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  We 
will  instruct  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
export  price,  as  indicated  in  the  chart 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 

Krupp  Thyssen  Nirosta  GmbH 

21.34% 

Exporter/manufacturer 

Weighted- 
average 
margin 

All  others 

21.34% 

Commission  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  have  notified  the 
Commission  of  our  determination.  If  our 
final  determination  is  affirmative,  the 
Commission  will  determine  before  the 
later  of  120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  oiu-  final  determination  whether 
imports  of  stainless  steel  sheet  and  strip 
in  coils  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the 
Tariff  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  any  hearing  will  be 
held  fifty-seven  days  after  publication  of 
this  notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
See  19  CFR  351.310(c).  We  intend  to 
issue  our  final  determination  in  this 
investigation  no  later  than  135  days 
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after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  determination  is  issued  and 
pubUshed  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  December  17, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-34461  Filed  12-31-98;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S83-831] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Sheet  and  Strip  in  Colls 
From  Taiwan 

AGENCY:  Import  Administration, 
Internationa)  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Biozy  (Chang  Mien),  Doreen  Chen 
(Tung  Mung),  Gideon  Katz  (YUSCO)  or 
Michael  Panfeld,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0165,  (202)  482- 
0408.  (202)  482-5255,  and  (202)  482- 
0172,  respectively. 
THE  APPLICABLE  STATUTE:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351,  62  FR 
27296  (May  19,  1997). 
PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  stainless 
,  steel  sheet  and  strip  in  coils  ("SSSS") 
from  Taiwan  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  July  13, 1998,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  SSSS  from 
France.  Germany,  Italy,  Japan,  Mexico, 
South  Korea.  Taiwan,  and  the  United 


Kingdom.  See  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  France, 
Germany,  Italy,  fapan,  Mexico,  South 
Korea,  Taiwan,  and  the  United 
Kingdom,  63  FR  37521,  (July  13, 1998) 
("Initiation").  Since  the  initiation  of  this 
investigation  the  following  events  have 
occurred. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  On  July  27, 
1998,  petitioners,  Allegheny  Ludlum 
Corporation,  Armco  Inc.,  J&L  Specialty 
Steel,  Inc.,  Washington  Steel  Division  of 
Bethlehem  Steel  Corporation  (formerly 
Lukens,  Inc.),  the  United  Steelworkers 
of  America,  AFL-CIO/CLC,  the  Butler 
Armco  Independent  Union,  and  the 
Zanesville  Armco  Independent 
Organization,  Inc.,  filed  comments 
proposing  clarifications  to  the  scope  of 
these  investigations.  From  July  October, 
1998,  the  Department  received 
numerous  responses  from  respondents 
aimed  at  clarifying  the  scope  of  the 
investigations.  See  Memorandum  for 
Joseph  A.  Spetrini,  Scope  Issues,  dated 
December  14,  1998. 

On  July  31,  1998,  the  Department 
requested  information  from  the 
American  Institute  in  Taiwan  ("AIT")  to 
identify  producers/exporters  of  the 
subject  merchandise.  On  August  2, 
1998,  AIT  responded  to  the 
Department's  request  for  information. 
On  July  27  and  July  28,  1998,  petitioners 
and  Yieh  United  Steel  Corporation 
(YUSCO),  respectively,  submitted 
comments  on  our  proposed  model 
matching  criteria. 

On  July  24, 1998,  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case.  On  August  3, 
1998,  the  Department  issued 
antidumping  questionnaires  to  YUSCO, 
Chia  Far  Industrial  Factory  Co.,  Ltd. 
("Chia  Far"),  Tang  Eng  fron  Works  Co., 
Ltd.  ("Tang  Eng"),  Tung  Mung 
Development  Co.,  Ltd.  ("Tung  Mung"), 
Ta  Chen  International  ("Ta  Chen"),  and 
Chang  Mien  Industries,  Co.,  Ltd. 
("Chang  Mien").  On  September  21, 
1998,  the  Department  selected  YUSCO 
and  Tujig  Mung  (collectively 
"respondents")  as  respondents  in  this 
investigation.  On  November  3, 1998,  the 
Department  amended  its  decision  to 
include  Chang  Mien  as  a  mandatory 
respondent.  See  "Selection  of 
Respondents,"  below. 

On  September  8, 1998,  we  received 
the  section  A  questionnaire  response 
from  Chang  Mien.  On  September  21, 
1998,  we  received  sections  B,  C,  and  D 
of  the  questionnaire  from  Chang  Mien. 
Petitioners  filed  comments  on  Chang 


Mien's  questionnaire  responses  on 
September  24,  and  November  12,  1998. 
We  issued  supplemental  questionnaires 
for  sections  A,  B,  C  and  D  to  Chang 
Mien  on  November  13, 1998,  and 
December  3,  1998,  and  received 
responses  to  these  questionnaires  on 
November  27,  1998  and  December  10, 
1998.  Additionally,  on  December  4, 
1998,  petitioners  submitted  comments 
concerning  adjustments  that  the 
Department  should  make  in  its 
preliminary  determination. 

On  September  8,  1998,  we  received 
the  section  A  questionnaire  response 
from  Tung  Mung.  On  September  24, 
1998,  we  received  sections  B,  C,  and  D 
of  the  questionnaire  from  Tung  Mung. 
Petitioners  filed  comments  on  Tung 
Mung's  questionnaire  responses  on 
September  24.  and  October  16,  1998.  We 
issued  a  supplemental  questionnaire  for 
sections  A.  B.  C  and  D  to  Tung  Mimg 
on  October  26. 1998,  and  received 
responses  to  this  questionnaire  on 
November  12,  1998.  On  November  18. 
1998,  we  requested  that  Tung  Mung 
report  the  date  or  order,  which  Timg 
Mung  describes  as  "initial  estimates," 
and  also  requested  that  Tung  Mung 
ensure  that  all  those  home  market  sales 
for  which  "initial  estimates"  were 
finalized  during  the  period  of  the 
investigation  are  included  in  the  revised 
home  market  sales  listing.  On  IDecember 
2.  Tung  Mung  provided  the  requested 
information. 

On  September  8.  1998.  we  received 
the  section  A  questionnaire  response 
from  YUSCO.  On  September  25,  1998. 
we  received  sections  B  and  C  of  the 
questionnaire,  and  on  September  28, 
1998.  we  received  section  D  of  the 
questionnaire  from  YUSCO.  Petitioners 
filed  comments  on  YUSCO's 
questionnaire  responses  on  September 
25.  1998  and  October  19,  1998.  We 
issued  a  supplemental  questionnaire  for 
sections  A,  B,  and  C  to  YUSCO  on 
October  26. 1998.  and  received  a 
response  to  this  questionnaire  on 
November  18,  1998.  We  issued  a 
supplemental  questionnaire  for  section 
D  on  November  2, 1998  and  received  a 
response  on  November  16, 1998.  We 
issued  a  second  supplemental 
questionnaire  for  sections  A,  B,  and  C 
on  November  25, 1998  and  received  a 
response  on  December  3, 1998. 

On  October  6, 1998,  petitioners  made 
a  timely  request  for  a  thirty-day 
postponement  of  the  preliminary 
determination  pursuant  to  section 
733(c)(1)(A)  of  the  Act.  The  Department 
determined  that  these  concurrent 
investigations  are  extraordinarily 
complicated  and  warranted  the  thirty- 
day  postponement  requesv-.d  by 
petitioners.  On  October  23,  1998,  we 
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postponed  the  prelimmary 
determination  i^ntil  no  later  than 
December  17.  1B98.  See  Stainless  Steel 
Sheet  and  Stria  in  Coils  From  Italy, 
France,  Germany,  Mexico,  Japan,  the 
Republic  of  South  Korea,  the  United 
Kingdom  and  Tpiwan;  Notice  of 
Postponement  df  Preliminary 
Determinationslin  Antidumping  Duty 
Investigations,  S3  FR  56909  (October  23, 
1998).  On  October  30,  1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circximstances  exist  with  respect  to 
imports  of  SSSS  from  Taiwan.  The 
critical  circumstances  analysis  for  the 
preliminary  determination  is  discussed 
in  the  "Critical  Ciromistances"  section 
of  the  notice  bejow. 

Finally,  on  Dumber  3, 1998, 
petitioners  subiiiitted  comments 
regarding  the  p^duct  concordance.  For 
specific  adjustrients  to  the  product 
concordance  information  submitted  by 
Chang  Mien,  see  Memorandum  to  the 
File:  Analysis  of  Chang  Mien  in  the 
Preliminary  Determination  of  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Taiwan.  December  17, 1998. 

On  October  14  and  15,  1998, 
petitioners  alleged  that  Ta  Chen  is 
reselling  subject  merchandise  by  certain 
respondents  in  the  United  States  at 
prices  less  than  Ta  Chen's  cost  of 
acquisition  andirelated  selling  and 
movement  expanses.  On  December  3, 
1998,  we  initiated  a  middleman 
dumping  investigation  against  Ta  Chen. 
The  results  of  that  investigation  will  be 
incorporated  in,  the  final  determination 
of  this  investigation. 

Postponement  of  Final  Determination 

Piirsuant  to  section  735(a)(2)  of  the 
Act,  on  December  9,  1998,  YUSCO 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  fin3l  determination  until 
not  later  than  ItS  days  after  the  date  of 
the  publication  {of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  YUSCO  also  requested 
to  extend  the  pi  ovisional  measures  to 
not  more  than  six  months.  Additionally, 
on  December  11  and  15,  1998,  Timg 
Mimg  and  Chang  Mien,  respectively 
requested  a  postponement  of  the 
deadline  for  th^  Final  Determination 
and  an  extension  of  provisional 
measures,  if  found  that  their  margins  are 
higher  than  de  minimis.  In  accordance 
with  19  CFR  35I1. 210(b),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  VUSCO  and  Tung  Mung 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  a  denial 
exists,  we  are  granting  the  respondent's 


request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
Uquidation  vdll  be  extended 
accordingly. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromiimi,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.]  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Tne  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50.  7219.13.00.70. 
7219.13.00.80.  7219.14.00.30. 
7219.14.00.65.  7219.14.00.90. 
7219.32.00.05.  7219.32.00.20. 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36.  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20. 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36.  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44. 
7219.34.00.05.  7219.34.00.20. 
7219.34.00.25.  7219.34.00.30. 
7219.34.00.35.  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30. 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60.  7219.90.00.80. 
7220.12.10.00.  7220.12.50.00. 
7220.20.10.10.  7220.20.10.15. 
7220.20.10.60.  7220.20.10.80. 
7220.20.60.05.  7220.20.60.10. 
7220.20.60.15.  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 


otherwise  heat  treated  and  pickled  or 
otherwise  descaled;  (2)  sheet  and  strip 
that  is  cut  to  length;  (3)  plate  [i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more);  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangiUar  in  shape,  of 
a  width  of  not  more  than  9.5  mm);  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS, 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below: 

Flapper  valve  steel  is  excluded.  It  is 
defined  as  stainless  steel  strip  in  coils 
containing,  by  weight,  between  0.37  and 
0.43  percent  carbon,  between  1.15  and 
1.35  percent  molybdenum,  and  between 
0.20  and  0.80  percent  manganese.  This 
steel  also  contains,  by  weight, 
phosphorus  of  0.025  percent  or  less, 
silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapj)er 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  conamonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluaed  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  also  is 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
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in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  aliuninum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromiimi- 
cobalt  alloy  stainless  strip  also  is 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  imder  proprietary  trade  names 
such  as  "Amokrome  m."  ■ 

Certain  electrical  resistance  alloy  steel 
also  is  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromiiun,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  ruptiure  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
ciurently  available  imder  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  also  is 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise. 


by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1 700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
ciurently  available  under  proprietary 
trade  names  such  as  "Diuphynox  17."  ^ 

Finally,  three  specialty  stainless  steels 
tjT)ically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  also  are  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
(e.g.,  carpet  knives).^  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  imder  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  sificon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6".5 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
April  1, 1997  through  March  31, 1998. 


'  "Arnokrome  m"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


'  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 

'This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

'  "GIN4  Mo".  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  section 
777A(c)(2]  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either:  (1)  A  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  valid  based  on  the 
information  available  at  the  time  of 
selection;  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  reasonably 
be  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  this 
proceeding  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  in  this 
investigation  to  examine  all  known 
producers/exporters  of  subject 
merchandise.  Instead,  we  found  that, 
given  our  resources,  we  would  be  able 
to  investigate  the  Taiwanese  producers/ 
exporters  writh  the  greatest  export 
volume,  as  identified  above.  In  total, 
these  companies  (YUSCO,  Tung  Miuig 
and  Chang  Mien)  accounted  for  more 
than  85  percent  of  all  known  exports  of 
the  subject  merchandise  from  Taiwan 
diuing  the  POI.  For  a  more  detailed 
discussion  of  respondent  selection  in 
this  investigation,  see  Respondent 
Selection  Memomndum,  September  24, 
1998. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSSS 
from  Taiwan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  ("EP")  to  the 
normal  value  ("NV"),  as  described  in 
the  "export  price"  section  of  this  notice 
below.  In  accordance  with  section 
777A(d){l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

On  January  8,  1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
1998  WL  3626  (Fed  Cfr.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Dep^.tment 
finds  home  market  sales  to  hi  outside 
the  "ordinary  course  of  trade."  The 
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URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  b^low  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accolxiance  with  this  court 
decision  and  h^  determined  that  it 
would  be  inapp^priate  to  resort 
directly  to  CV,  ii  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchaiidise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  ate  otherwise  suitable  for 
comparison. 

Tranaactions  Iqvestigated 

YUSCO 

For  its  home  (narket  sales,  YUSCO 
reported  the  Government  Uniform 
Invoice  ("GUI")  date  as  the  date  of  sale, 
while  for  its  U.i.  market  sales,  YUSCO 
reported  the  commercial  invoice  date  as 
the  date  of  sale.  YUSCO  stated  that  the 
sale  dates  submitted  for  each  market 
represented  the  date  when  the  essential 
terms  of  sales,  i>.,  price  and  quantity, 
are  definitively  set,  and  that  until  the 
invoice  date,  th^se  terms  were  subject  to 
change.  Petitioners  alleged  that  the 
questionnaire  response  by  YUSCO  does 
not  support  YUSCO's  claim  that  price 
and  quantity  may  change  at  any  time 
between  the  order  acceptance  date 
(confirmation  dtte)  and  the  final  invoice 
date.  Given  the  relevance  of  petitioners' 
comments  and  the  nature  of  marketing 
these  types  of  made-to-order  products, 
petitioners'  claims  have  some  merit. 
Consequently,  dn  October  26, 1998,  the 
Department  requested  that  YUSCO 
provide  additional  information 
concerning  the  ^ature  and  frequency  of 
price  and  quantity  changes  occurring 
between  order  and  invoice.  In  addition, 
we  requested  that  YUSCO  report  sales 
during  the  POI  lor  which  YUSCO  had 
issued  an  order  acceptance,  in  addition 
to  those  sales  invoiced  during  the  POI. 
Based  on  our  ai^lysis  of  the  information 
submitted  by  Y^JSCO,  we  have 
preliminarily  determined  that  for  home 
market  and  U.SJ  sales,  the  GUI  and 
commercial  invoice  dates,  respectively, 
are  the  appropriate  indicators  of  the 
actual  date  of  saHe  because  a  large 
percentage  of  onlers  in  each  market 
were  modified  or  canceled  during  the 
time  between  oi;der  and  invoice  dates. 

YUSCO  reported  that  it  made  sales  of 
subject  merchaiidise  to  several  end- 
users  during  tha  POI,  including  Yieh 
Mau,  to  which  YUSCO  claims  an 


affiliation.  With  respect  to  Yieh  Mau, 
there  is  no  equity  ownership  of  five 
percent  or  more  between  the  two 
companies  and  YUSCO  did  not  provide 
record  evidence  sufficient  to 
demonstrate  either  financial  or 
operational  control  of  Yieh  Mau. 
Therefore,  the  Department  preliminarily 
determines  that  Yieh  Mau  is  not 
affiliated  with  YUSCO.  See  Proprietary 
Analysis  Memorandum:  YUSCO.  With 
respect  to  the  other  allegedly  affiliated 
parties,  the  Department  has  likewise 
conducted  an  analysis  of  these  parties' 
affiliation  with  YUSCO.  Because  the 
identities  of  these  parties,  as  well  as  all 
pertinent  information  regarding  the 
affiliations,  is  proprietary  information, 
please  refer  to  the  Proprietary  Analysis 
Memorandum:  YUSCO.  We  note  that 
the  Department  intends  to  examine 
closely  all  affiliation  issues  at 
verification. 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  were  excluded  bom  our  analysis 
because  we  considered  them  to  be 
outside  the  ordinary  course  of  trade.  See 
19  CFR  351.102.  To  test  whether  these 
sales  were  made  at  arm's-length  prices, 
we  compared  on  a  model-specific  basis 
the  starting  prices  of  sales  to  affiliated 
and  unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  In  instances  where 
no  price  ratio  could  be  constructed  for 
an  affiliated  customer  because  identical 
merchandise  was  not  sold  to 
unaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's-length  prices  and,  therefore, 
excluded  them  from  our  less  than  fair 
value  ("LTFV")  analysis.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
FR  37062,  37077  (July  9, 1993);  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Emulsion 
Styrene-Butadiene  Rubber  from  Brazil, 
63  Fed.  Reg.  59509  (Nov.  8,  1998). 
Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

Tung Mung 

For  its  home  market,  Tung  Mimg 
reported  the  date  of  invoice  as  the  date 
of  sale,  while  for  its  U.S.  market  sales, 


Tung  Mimg  reported  the  contract  date  as 
the  date  of  sale.  Timg  Mung  stated  that 
the  sale  dates  submitted  for  each  market 
represented  the  date  when  the  essential 
terms  of  sales,  i.e.,  price  and  quantity, 
are  definitively  set,  and  that  up  to  the 
invoice  date,  these  terms  were  subject  to 
change.  Petitioners  alleged  that  the 
questionnaire  response  by  Tung  Mung 
did  not  support  Tung  Mung's  claim  that 
for  home  market  sales,  price  and 
quantity  may  change  at  any  time 
between  the  order  acceptance  date 
(confirmation  date)  and  the  final  invoice 
date.  Given  the  relevance  of  petitioners' 
conmients  and  the  nature  of  marketing 
these  types  of  made-to-order  products, 
petitioners'  claims  have  some  merit. 
Consequently,  on  October  26  and 
November  18, 1998,  the  Department 
requested  that  Tung  Mimg  provide 
additional  information  concerning  the 
nature  and  frequency  of  price  and 
quantity  changes  occurring  between  the 
confirmation  date  and  date  of  invoice. 
In  addition,  we  requested  that  Tung 
Mung  report  sales  during  the  POI  for 
which  Tung  Mung  had  issued  an  order 
acceptance,  in  addition  to  those  sales 
invoiced  during  the  POI.  Based  on  our 
analysis  of  the  information  submitted  by 
Tung  Mung,  we  have  preliminarily 
determined  that  the  sales  contract  date 
is  the  appropriate  date  of  sale  because 
the  sale  contract  date  is  the  date  on 
which  the  terms  are  finalized.  With 
respect  to  home  market  sales,  we  have 
preliminarily  determined  that  the  date 
of  invoice  is  the  appropriate  date  of  sale 
since  it  is  the  date  on  which  the  terms 
are  set  and  not  changed  thereafter.  For 
a  further  discussion  of  this  issue,  see 
Analysis  Memorandiun:  Tung  Mung. 

Chang  Mien 

In  its  original  questionnaire  response, 
Chang  Mien  reported  that  for  home 
market  transactions  it  was  using  the 
date  of  invoice  as  the  date  of  sale 
because  Chang  Mien's  accounting  books 
treated  date  of  sale  in  this  manner.  In 
petitioners'  November  12, 1998 
submission,  they  stated  that  it  appeared 
that  Chang  Mien  was  using  the  wrong 
date  of  sale.  Given  the  relevance  of 
petitioners'  comments  and  the  natiu'e  of 
marketing  these  types  of  made-to-order 
products,  petitioners'  claims  have  some 
merit.  Consequently,  on  November  13, 
1998,  the  Department  requested  that 
Chang  Mien  provide  additional 
information  concerning  the  nature  and 
fi^quency  of  price  and  quantity  changes 
occurring  between  the  confirmation  date 
and  date  of  invoice.  In  its  November  27, 
1998  supplemental  response  Chang 
Mien  stated  that  because  home  market 
customers  piuchase  fi-om  inventory, 
"there  usually  is  no  price  change  or 
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change  in  quantity  between  order 
confirmation  date  (day  0]  and  shipping 
(invoice  date)  (day  1-3)."  See  Chang 
Mien's  November  27, 1998 
supplemental  response  at  8.  Therefore, 
we  preliminarily  determine  that  the  date 
of  the  order  confirmation  is  the  more 
appropriate  sale  date.  Accordingly,  on 
Etecember  3, 1998,  the  Department 
requested  that  Chang  Mien  submit  a 
revised  home  market  sales  listing  using 
date  of  order  confirmation  as  the  sale 
date. 

Also,  in  its  November  27, 1998 
supplemental  response,  Chang  Mien 
reported  that  for  its  U.S.  transactions  it 
was  using  the  date  of  sale  employed  in 
its  accounting  system,  i.e.,  the  export 
declaration  date  for  sales  through 
August  31, 1997,  and  after  August  31, 
1997,  the  date  of  shipment.  In  the 
preamble  to  the  regulations,  the 
IDepartment  addressed  the  issue  of  why 
it  was  appropriate  normally  to  use  date 
of  invoice,  not  date  of  shipment  as  the 
imiform  date  of  sale.  Specifically,  the 
Department  noted  in  the  preamble  that: 
(1)  date  of  shipment  is  not  among  the 
possible  dates  of  sale  sp>ecified  in  note 
8  of  the  AD  Agreement;  (2)  date  of 
shipment  rarely  represents  the  date  on 
which  the  material  terms  of  sale  are 
established;  (3)  firms  rarely  use 
shipment  documents  as  the  basis  for 
preparation  of  financial  reports,  thus 
making  reliance  on  date  of  shipment  at 
verification  more  difficult;  and  (4) 
concerns  regarding  possible 
manipulation  by  using  date  of  invoice 
do  not  warrant  substituting  date  of 
shipment  for  date  of  invoice." 
Antidumping  Duties;  CountCivailing 
Duties:  Final  Rule.  62  FR  27297,  27349 
(May  19, 1997).  In  this  case,  Chang  Mien 
has  reported  that  the  terms  of  sale 
changed  between  the  order  date  and  the 
invoice  date.  Specifically,  an  analysis  of 
all  U.S.  sales  of  subject  merchandise  in 
the  POI  reveals  that  for  approximately 
94  percent  of  the  sales  there  was  a 
change  between  the  quantity  ordered 
and  the  quantity  shipped,  and  that  for 
approximately  30  percent  of  the  sales, 
the  change  between  the  quantity 
ordered  and  the  quantity  shipped  was 
greater  than  the  accepted  industry 
tolerances.  Therefore,  we  preliminarily 
determine  that  the  invoice  date  is  the 
appropriate  date  of  sale  for  U.S. 
transactions.  Accordingly,  on  IDecember 
3, 1998,  the  Department  requested  that 
Chang  Mien  submit  a  revised  U.S.  sales 
listing  using  date  of  invoice  as  the  sale 
date.  For  a  further  discussion  of  this 
issue,  see  Memorandum  to  the  File: 
Analysis  of  Chang  Mien  in  the 
Preliminary  Determination  of  Stainless 


Steel  Sheet  and  Strip  in  Coils  from 
Taiwan,  December  17,  1998. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Tariff  Act,  we  considered  all 
products  produced  by  respondents, 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section,  above, 
and  sold  in  the  home  market  during  the 
POI,  to  be  foreign  like  products  for 
purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  and  reporting 
instructions  listed  in  the  Department's 
August  3, 1998  questionnaire. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
constructed  export  price  ("CEP") 
transaction.  The  NV  LOT  is  that  of  the 
starting  price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
expenses  ("SG&A")  and  profit.  For  EP, 
the  LOT  is  also  the  level  of  the  starting 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
fit)m  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  this  investigation,  none  of  the 
respondents  requested  a  LOT 


adjustment.  To  ensure  that  no  such 
adjustment  was  necessary,  in 
accordance  with  principles  discussed 
above,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  United  States  and  Taiwan 
markets,  including  the  selling  functions, 
classes  of  customer  and  selling  expenses 
for  each  respondent. 

YUSCO 

YUSCO  reported  one  LOT  in  the 
home  market  and  one  LOT  in  the  U.S. 
market.  YUSCO  reported  that  it  made 
sales  in  the  home  market  through  one 
channel  of  distribution,  directly  from 
the  plant  to  distributors,  end  users,  and 
further  manufacturers.  In  the  U.S. 
market,  YUSCO  reported  that  it  made 
sales  through  one  channel  of 
distribution,  directly  from  the  plant  to 
trading  companies  and  distributors. 

The  Department  examined  the  selling 
activities  performed  within  each  LOT 
reported.  YUSCO's  selling  activities  in 
the  home  market  were  comprised  of 
technical  advice,  warranty  services  and 
freight  and  delivery  arrangements. 
YUSCO  claimed  that  there  were  no 
other  sales  support  activities.  None  of 
YUSCO's  home  market  selling  activities 
differed  by  customer  category.  YUSCO's 
selling  activities  in  the  U.S.  market  were 
comprised  of  warranty  services  and 
freight  and  delivery  arrangements.  Sales 
to  trading  companies  were  made  on  an 
FOB,  FOR,  or  C&F  basis  and  sales  to 
distributors  were  made  on  an  FOB  or 
CIF  basis.  YUSCO  claims  that  its  selling 
activities  did  not  differ  by  customer 
category  in  any  other  way  in  the  U.S. 
market.  Because  there  are  only 
insignificant  differences  between  the 
selUng  functions  on  sales  made  to  home 
market  and  U.S.  customers,  we 
preliminarily  conclude  that  there  is  one 
LOT  in  both  the  U.S.  and  home  market 
and  that  sales  to  these  customers 
constitute  the  same  LOT  in  each  market. 
Therefore  a  LOT  adjustment  for  YUSCO 
is  not  appropriate.  For  a  further 
discussion  of  the  Department's  LOT 
analysis  with  respect  to  YUSCO,  see 
Memorandum  to  the  File:  Analysis  of 
YUSCO  in  the  Preliminary 
Determination  of  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Taiwan, 
December  17, 1998. 

Tung Mung 

Timg  Mung  claimed  that  there  was 
only  one  LOT  in  the  home  market.  Tung 
Mung  reported  that  in  the  home  market 
it  made  sales  to  distributors,  service 
centers,  and  end-users  through  one 
channel  of  distribution.  Tung  Mung 
offered  freight  and  delivei . 
arrangements  and  warranty  services  to 
all  customers  in  the  home  market.  Based 
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determine  that 


reported  that  it 
two  channels  o 
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Tung  Mung  had  one  LOT 


in  its  home  maiket. 
In  the  U.S.  market.  Tung  Mung 


sold  at  one  LOT  through 
'distribution,  (1)  a 
foreign  distributor  and  (2)  domestic 
trading  compaaies.  In  the  U.S.  market, 
Timg  Mung  reported  only  one  LOT  to 
customers.  Tuqg  Mung  reported  that  it 
performed  idei^tical  selling  functions  in 
the  United  States  and  in  the  home 
market.  These  filing  functions  include 
freight  and  delivery  arrangements  and 
warranty  serviqes.  Therefore,  we 
preliminary  conclude  that  there  is  one 
LOT  in  the  U.Sy  and  that  sales  to  these 
customers  con^itute  the  same  LOT  in 
the  comparison  market  and  the  United 
States.  Therefo^  a  LOT  adjustment  for 
Tung  Mimg  is  Hot  appropriate.  For  a 
further  discussion  of  the  Department's 
LOTrfmalysis  With  respect  to  Tung 
Mur  g,  see  Mei^orandum  to  the  File: 
Anojysis  of  Tujig  Mung  in  the 
Preliminary  Determination  of  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Taiwan,  December  17, 1998. 

Chang  Mien 

Chang  Mien  reported  two  LOTs  in  the 
home  market  aiid  two  channels  of 
distribution.  Within  both  channels  of 
distribution,  thje  merchandise  is  either 
shipped  immediately  to  the  customer  or 
stored  in  Chang  Mien's  warehouse.  In 
the  home  marlget,  Chang  Mien  stated 
that  it  performed  identical  selling 
activities  for  bqth  channels  of 
distribution  such  as  providing  inventory 
maintenance,  technical  advice,  warranty 
services,  delivery  arrangements,  and 
advertising.  Alihough  the  selling 
activities  offered  are  identical  for  each 
of  its  customers,  an  additional  selling 
activity  is  performed  for  those  sales 
which  are  stored  in  inventory.  However, 
we  preliminarily  determine  that  sales  on 
which  invento^  maintenance  is 
performed  do  i>ot  involve  significantly 
greater  resourcps  than  sales  on  which 
inventory  maii^tenance  is  not  performed 
and,  therefore,  Ido  not  constitute  a 
separate  LOT.  Therefore,  because  Chang 
Mien  performs!  identical  selling 
activities  for  each  claimed  LOT,  we 
preliminarily  f|nd  that  the  two  claimed 
LOTs  constitut^  one  LOT. 

In  the  U.S.  market,  Chang  Mien 
reported  that  1%  sold  at  one  LOT,  through 
one  channel  o^  distribution,  and  to  one 
type  of  customer  (trading  company).  For 
sales  in  the  U.S.  market,  Chang  Mien 
performed  the  Following  activities: 
packing,  delivery  arrangements  (i.e., 
transportation,  brokerage  and  handling, 
and  marine  in3urance),  advertising,  and 
warranty  servites.  Based  on  a 
comparison  of  the  selling  activities 


performed  in  the  U.S.  market  to  the 
selling  activities  in  the  home  market,  we 
preliminarily  conclude  that  there  is  not 
a  significant  difference  in  the  selling 
functions  performed  in  both  markets. 
We  prehminarily  conclude  that  U.S. 
sales  are  made  at  the  same  LOT  as  the 
home  market.  Therefore,  a  LOT 
adjustment  is  not  appropriate.  For  a 
further  discussion  of  the  Department's 
LOT  analysis  with  respect  to  Chang 
Mien,  see  Memorandum  to  the  File: 
Analysis  of  Chang  Mien  in  the 
Preliminary  Determination  of  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Taiwan,  December  17, 1998. 

Export  Price 

For  all  respondents,  we  based  our 
calculation  on  EP,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  by  the 
producer  or  exporter  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP 
methodology  was  not  otherwise 
indicated.  Furthermore,  we  calculated 
EP  based  on  packed  prices  charged  to 
the  first  imaffiliated  customer  in  the 
United  States. 

We  made  company-specific 
adjustments  as  follows: 

YUSCO 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  the 
following  movement  expenses,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act:  foreign  inland  freight; 
international  freight;  marine  insurance; 
brokerage  and  handling  expenses; 
container  handling  fees;  and 
certification  fees.  No  other  adjustments 
were  claimed  or  allowed. 

Tung  Mung 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  the 
following  movement  expenses,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act:  foreign  inland  freight; 
containerization  expenses;  brokerage 
and  handling  expenses;  harbor  duty 
fees,  and  bank  charges.  Additionally,  we 
added  to  the  U.S.  price  an  amount  for 
duty  drawback  pursuant  to  section 
772(c)(1)(B)  of  the  Act. 

Chang  Mien 

We  made  deductions  for  foreign 
inland  freight,  brokerage  and  handling, 
ocean  freight,  and  marine  insurance,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  Additionally,  we  added  to  the 
U.S.  price  an  amount  for  duty  drawback 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  For  further  information,  see 
Memorandum  to  the  File:  Analysis  of 
Chang  Mien  in  the  Preliminary 


Determination  of  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Taiwan, 
December  17, 1998. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to-CV 
Comparison"  sections  of  this  notice. 

Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
each  of  the  respondent's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise,  in  accordance 
with  section  773(a)(1)(B)  of  the  Act. 
Since  each  of  the  respondent's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  all  respondents. 
Therefore,  we  have  based  NV  on  home 
market  sales  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade. 

Cost  of  Production  (COP)  Analysis 

Based  on  the  cost  allegation  submitted 
by  petitioners  in  the  petition,  the 
Department  found  reasonable  grounds 
to  believe  or  suspect  that  respondents 
had  made  sales  in  the  home  market  at 
prices  below  the  cost  of  producing  the 
merchandise,  in  accordance  with 
section  773(b)(2)(A)  of  the  Act.  As  a 
result,  the  Department  initiated  an 
investigation  to  determine  whether 
respondents  made  home  market  sales 
during  the  POI  at  prices  below  their 
respective  COPs  within  the  meaning  of 
section  773(b)  of  the  Act.  See  Initiation. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  Uke  product, 
plus  amounts  for  home  market  SG&A, 
interest  expenses,  and  packing  costs.  We 
relied  on  the  COP  data  submitted  by 
each  respondent  in  its  cost 
questionnaire  response. 
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B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  each  respondent,  adjusted 
where  appropriate  (see  above),  to  home 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act.  ki  determining  whether  to 
disregard  home  market  sales  made  at 
prices  less  than  the  COP,  we  examined 
whether  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  On  a  product-specific 
basis,  we  compared  the  COP  to  home 
market  prices,  less  any  applicable 
movement  charges  and  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities," 
pursuant  to  section  773(b)(2)(c)(i),  and 
within  an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  weighted-average 
COPs  for  the  POI ,  we  also  determined 
that  such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales.  Where  all  sales  of 
a  specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  respondent's  cost  of 
materials,  fabrication,  SG&A,  interest 
expenses,  profit  and  U.S.  packing  costs. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  Taiwan. 

Price-to-Price  Comparisons 

We  performed  price-to-price 
comparisons  where  there  were  sales  of 
comparable  merchandise  in  the  home 


market  that  did  not  fail  the  cost  test. 
There  were  no  sales  to  affiliated 
customers  in  the  home  market  for  any 
respondent.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(c)(ii) 
of  the  Act. 

YUSCO 

For  YUSCO's  home  market  sales  of 
products  that  were  above  COP,  we  based 
NV  on  prices  to  home  market  customers. 
YUSCO  classified  certain  home  market 
customers  as  affiliated,  and  one  of  these 
customers,  Yieh  Mau.  reported  its 
downstream  sales  in  the  home  and  U.S. 
markets.  We  have  preliminarily 
determined  that  these  customers  were 
not  affiliated  because  five  percent  or 
more  ownership  does  not  exist  between 
YUSCO  and  any  of  these  companies. 
Additionally,  the  record  does  not  show 
that  these  customers  meet  any  other  of 
the  "affiUated  persons"  criteria  set  forth 
in  Section  771(33)  of  the  Act.  Therefore, 
we  did  not  conduct  an  arm's-length  test 
on  any  of  YUSCO's  sales. 

We  calculated  NV  based  on  prices  to 
unaffiliated  home  market  customers.  We 
made  deductions  for  inland  freight  and 
two  post-sale  price  adjustments  (these 
adjustments  were  originally  reported  as 
a  quantity  discount  and  sales  promotion 
discount).  In  addition,  we  made 
circumstance-of-sale  (COS)  adjustments 
for  differences  in  direct  selling  expenses 
(i.e.,  credit,  warranty,  and  a  document 
handling  fee)  incurred  on  U.S.  and 
home  market  sales,  where  appropriate. 
In  accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

Tung Mung 

For  Tung  Mung's  home  market  sales 
of  products  that  were  above  COP,  we 
based  NV  on  prices  to  home  market 
customers.  We  made  a  deduction  for 
inland  freight  and  two  post-sale  price 
adjustments  (these  adjustments  were 
originally  reported  as  a  quantity 
discount  and  other  discounts)  pursuant 
to  Section  351.401(c)  of  the 
Department's  Regulations.  We 
calculated  NV  based  on  prices  to 
unaffiliated  home  market  customers.  In 
addition,  we  made  COS  adjustments  for 
differences  in  direct  selling  expenses 
(i.e.,  credit  and  warranty  expenses), 
where  appropriate.  In  accordance  with 
section  773(a)(6),  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

Chang  Mien 

For  Chang  Mien's  home  market  sales 
of  products  that  were  above  the  COP,  we 


based  NV  on  prices  to  home  market 
customers. 

We  calculated  NV  based  on  prices  to 
unaffiliated  home  market  customers.  We 
made  a  deduction  for  inland  freight.  In 
its  December  4,  1998  submission, 
petitioners  argued  that  the  Department 
should  deny  Chang  Mien's  reported 
home  market  credit  expense  and 
reclassify  Chang  Mien's  claimed 
advertising  expenses  as  indirect  selling 
expenses.  For  the  preliminary 
determination,  the  Department  has 
accepted  Chang  Mien's  home  market 
credit  expenses  and  continued  to 
classify  Chang  Mien's  advertising 
expenses  in  both  the  U.S.  and  home 
market  as  direct  selling  expenses.  We 
made  COS  adjustments  for  direct  selling 
expenses  (i.e.,  credit,  warranty, 
advertising,  and  bank  charges),  where 
appropriate.  In  accordance  with  section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act.  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  such  or  similar  merchandise. 
We  made  adjustments  to  CV  in 
accordance  with  section  773(a)(8)  of  the 
Tariff  Act.  For  these  EP  comparisons, 
we  made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Tariff  Act. 

Critical  Qrcumstances 

On  October  30, 1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  beheve  or  suspect  that  critical 
circuimstances  exist  with  respect  to 
imports  of  SSSS  from  Taiwan.  In 
accordance  with  19  CFR 
351.206(c)(2)(i),  since  this  allegation 
was  filed  at  least  20  days  prior  to  the 
Department's  preliminary 
determination,  we  must  issue  our 
prehminary  critical  circumstances 
determination  not  later  than  the 
prehminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circumstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  beUeve  or  suspect  that:  (A)(i) 
there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dimiped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise;  or 
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(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  sWlUng  the  subject 
merchandise  ai  less  than  its  fair  value 
and  that  there  was  Ukely  to  be  material 
injury  by  reasoji  of  such  sales;  and  (B) 
there  have  beei  massive  imports  of  the 
subject  mercha^idise  over  a  relatively 
short  period.    ■ 

To  determine  that  there  is  a  history  of 
dumping  of  tha  subject  merchandise, 
the  Department  normally  considers 
evidence  of  an  [existing  antidumping 
duty  order  on  SSSS  in  the  United  States 
or  elsewhere  to  be  sufficient.  Petitioners 
did  not  provide  any  information 
indicating  a  hiiitory  of  dumping  of  SSSS 
from  Taiwan.  lurthermore,  we 
investigated  the  existence  of 
antidumping  duty  orders  on  SSSS  from 
Taiwan  in  the  Llnited  States  or 
elsewhere,  and!  did  not  find  any.  We 
were  also  unaqle  to  find  other 
information  lh|!t  would  have  indicated  a 
history  of  dumbing  of  SSSS  from 
Taiwan. 

In  determini  ig  whether  an  importer 
knew  or  shoula  have  known  that  the 
exporter  was  sf  Uing  subject 
merchandise  at  less  than  fair  value  and 
thereby  causing  material  injury,  the 
Department  noirmally  considers 
estimated  dumping  margins  of  25 
percent  or  greater  for  EP  sales  to  impute 
knowledge  of  (lumping  and  of  resultant 
material  injure.  In  this  investigation,  we 
have  not  establjished  calculated 
estimated  dumping  margins  of  25 
percent  or  greajter.  Based  on  these  facts, 
we  determine  (hat  the  first  criterion  for 
ascertaining  whether  critical 
circimistances  exist  is  not  satisfied. 
Therefore,  we  preliminarily  determine 
that  there  is  nq  reasonable  basis  to 
believe  or  suspject  that  critical 
circimistances  exist  with  respect  to 
exports  of  SSSS  from  Taiwan  by 
respondents  fs^e,  e.g..  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fait  Value  and  Postponement 
of  Final  Determination:  Collated  Roofing 
Nails  Fmm  Kotea,  62  FR  25895,  25898 
(May  12, 1997J).  We  have  not  analyzed 
the  shipment  data  for  respondents  to 
examine  whetl^er  imports  of  SSSS  have 
been  massive  dver  a  relatively  short 
period.  Because  we  do  not  find  that 
critical  circumBtances  exist  for  all  other 
respondents,  vf  e  determine  that  critical 
circumstances  ido  not  exist  for 
companies  co\<ered  by  the  "All  Others" 
rate.  We  will  nake  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  in  this 
investigation,  |f  that  final  determination 
is  affirmative. 


Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  will  verify  all  information 
relied  upon  in  making  our  final 
determination. 

All  Others  Rate 

In  accordance  with  Section  735(c)(5) 
of  the  Act,  the  estimated  all-others  rate 
shall  be  an  amount  equal  to  the 
calculated  estimated  weight-average 
dumping  margins  established  for 
producers  individually  investigated, 
excluding  any  zero  and  de  minimis 
margins,  and  any  margins  determined 
entirely  under  section  776.  As  a  result, 
the  all-others  rate  is  2.94  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Tariff  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
that  are  entered,  or  v«thdrawn  fi-om 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  U.S.  Customs  Service  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  export 
price,  as  indicated  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 

Weighted-average 
margin  percent- 
age 

Chang  Mien  

Tuna  Muna  

.57 
.07 

YUSCO  

All  Ottiers 

2.94 
2.94 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  have  notified  the  ITC 
of  our  determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  imports  of  SSSS 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 


summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the 
Tariff  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  any  hearing  will  be 
held  fifty-seven  days  after  pubhcation  of 
this  notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
See  19  CFR  351.310(c).  We  intend  to 
issue  our  final  determination  in  this 
investigation  no  later  than  135  days 
after  publication  of  this  notice. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  December  17, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  98-34462  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
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Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Japan 
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International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-6412,  (202)  482-3362  or  (202) 
482-1391,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  othenvise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351,  62  FR 
27296  (May  19, 1997). 

Prelimiaary  Determination 

We  preliminarily  determine  that 
Stainless  Steel  Sheet  and  Strip  in  Coils 
("SSS&S")  from  Japan  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  For 
Nippon  Steel  Corporation  ("NSC"),  the 
Department  used  the  sales  data 
submitted  on  December  2, 1998  and  the 
cost  of  production  and  constructed 
value  data  submitted  on  November  19, 
1998.  For  Kawasaki  Steel  Corporation 
("Kawasaki")  the  Department  used  the 
response  submitted  on  November  30, 
1998. 

Case  History 

On  July  13, 1998,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  stainless 
steel  sheet  and  strip  in  coils  from 
France,  Germany,  Italy,  Japan,  Mexico, 
South  Korea,  Taiwan  and  the  United 
Kingdom  (see  Initiation  of  Antidumping 
Investigations:  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  France,  Germany, 
Italy,  Japan,  Mexico,  South  Korea, 
Taiwan  and  the  United  Kingdom,  63  FR 
37521  (July  13,  1998)).  Since  the 
initiation  of  this  investigation  the 
following  events  have  occurred. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage  in  a  letter  to 
interested  parties  on  July  21,  1998.  On 
July  27, 1998,  Allegheny  Ludlum 
Corporation,  Armco,  Inc.,'  J&L  Specialty 
Steel,  Inc.  ,2  Washington  Steel  Division 
of  Bethlehem  Steel  Corporation 
(formerly  Lukens,  Inc.),  the  United 


Steelworkers  of  America,  AFL-CIO/ 
CLC,  the  Butler  Armco  Independent 
Union  ^  and  the  Zanesville  Armco 
Independent  Organization,  Inc.  * 
("petitioners")  submitted  comments  to 
the  Department  stating  that  they 
generally  agree  with  the  E)epartment's 
product  characteristics  and  model 
match  criteria.  However,  petitioners 
noted  that  the  reporting  of  products' 
actual  alloy  content,  within  certain 
ranges,  must  be  incorporated  from  the 
outset  into  the  product  characteristics 
that  comprise  the  product  matching 
hierarchy  that  create  the  control 
numbers  ("CONNUMs"). 

On  July  17, 1998,  NSC  submitted 
comments  claiming  that  petitioners  do 
not  manufacture  suspension  foil  and 
thus  do  not  have  standing  to  file  a 
petition  against  this  product.  Also  on 
July  17,  1998,  NSC  submitted  a 
statement  regarding  petitioners 
agreement  to  exclude  suspension  foil 
from  the  scope  of  the  investigation.  Also 
on  July  20, 1998,  Hutchinson 
Technology  submitted  comments 
regarding  the  definition  of  suspension 
foil.  On  July  20, 1998,  Hitachi  Metals 
America,  Ltd.  submitted  comments 
concerning  razor  blade  steel,  flapper 
valve  steel,  and  surgical/medical 
categories  of  stainless  steel  sheet  and 
strip  and  that  all  of  its  products  are 
outside  of  the  scope  of  the  investigation. 

On  July  27,  1998,  respondent  NSC 
submitted  comments  stating  that  the 
criteria  should  be  reordered  and 
clarified  and  that  the  "additional 
information"  concerning  chemical 
content  is  burdensome  and  unnecessary. 
On  July  29, 1998,  Hitachi  Metals 
America,  Ltd.  submitted  comments 
regarding  an  exclusion  for  flapper  valve 
steel.  On  July  27, 1998,  respondent 
Kawasaki  Steel  Corporation  stated  that 
it  agrees  with  NSC's  July  27,  1998 
comments.  On  July  29, 1998  petitioners 
submitted  a  letter  regarding  the  scope. 

On  July  24, 1998,  the  International 
Trade  Commission  ("ITC")  notified  the 
Department  of  its  affirmative 
preliminary  determination  in  this  case. 

On  August  3,  1998,  the  Department 
issued  antidumping  duty  questionnaires 
to  Kawasaki,  NSC,  and  Hitachi  Metals 
America,  Ltd.*  On  August  4,  1998,  the 
Department  issued  antidumping  duty 
questionnaires  to  Nisshin  Steel  Co.,  Ltd. 
("Nisshin"),  Nippon  Yakin  Kogyo 
("Nippon  Yakin"),  Nippon  Metal 
Industries  ("Nippon  Metal"),  and 


'  Armco,  Inc.  is  not  petitioner  in  the  Mexico  case. 
'  )&L  Specialty  Steel,  Inc,  is  not  a  petitioner  in 
the  France  case. 


>  Butler  Armco  Independent  Union  is  not  a 
petitioner  in  the  Mexico  case. 

*  Zanesville  Armco  Independent  Organization, 
Inc.  is  not  a  petitioner  in  the  Mexico  case. 

'Counsel  for  Hitachi  Metals  America,  Ltd. 
forwarded  the  questioniuire  to  Hitachi  Metals.  Ltd. 
in  Japan. 


Sumitomo  Metal  Industries 
("Sumitomo").  On  September  21,  1998, 
the  Department  selected  NSC,  Kawasaki, 
Nippon  Metal,  Nippon  Yakin,  and 
Nisshin  (collectively  "respondents")  as 
mandatory  respondents.  See  Decision 
Memorandum  from  Division  Directors, 
Office  Vn,  to  Joseph  Spetrini,  regarding 
Selection  of  Respondents,  September 
21, 1998. 

On  August  28,  October  19  and  27,  and 
November  2, 1998,  in  letters  to  the 
Department,  NSC  requested  that  it  not 
be  required  to  report  downstream  sales 
in  Japan  because  relevant  resales:  (1) 
Involve  sales  to  affiliated  resellers 
which  are  at  arm's  length;  (2)  are  all  at 
a  different  level  of  trade  from  United 
States  sales;  (3)  for  the  most  part  are  not 
likely  to  match  U.S.  sales;  and  (4)  would 
entail  ujidue  burden.  On  September  8 
and  November  25,  1998,  petitioners 
rebutted  NSC's  requested  exemption 
from  reporting  certain  home  market 
sales. 

On  September  9,  1998,  the 
Department  received  responses  to 
Section  A  of  the  questionnaire  from 
Kawasaki,  NSC,  and  Sumitomo.  On 
October  5  and  7, 1998,  petitioners  filed 
comments  to  the  Section  A  responses 
for  Kawasaki  and  NSC,  respectively.  On 
September  29, 1998,  the  Department 
received  Kawasaki  and  NSC's  responses 
to  Sections  B  and  C  of  the  questionnaire. 
On  October  15, 1998,  petitioners  filed 
comments  on  Kawasaki  and  NSC's 
Section  B  and  C  questionnaire 
responses.  On  October  20  and  21, 1998, 
the  Department  issued  supplemental 
questionnaires  on  Sections  A,  B,  and  C 
to  NSC  and  Kawasaki,  respectively. 

On  October  6, 1998,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary  determination 
for  thirty  days.  The  IDepartment 
determined  that  this  investigation  is 
extraordinarily  complicated  and  that  the 
additional  time  is  necessary  for  the 
Department  to  make  its  preliminary 
determination.  On  October  16, 1998,  we 
postponed  the  preliminary 
determination  until  no  later  than 
December  17, 1998.  See  Stainless  Steel 
Sheet  and  Strip  from  Italy,  France, 
Germany,  Mexico,  Japan,  the  Republic 
of  Korea,  the  United  Kingdom  and 
Taiwan;  Notice  of  Postponement  of 
Preliminary  Determinations  for 
Antidumping  Duty  Investigations,  63  FR 
56909,  (October  23,  1998). 

On  October  8  and  13, 1998, 
petitioners  timely  requested  that  the 
Department  initiate  a  cost  investigation 
against  Kawasaki  and  NSC,  resp>ectively. 
Based  on  an  adequate  sales  below  cost 
of  production  allegation,  the 
Department  initiated  a  cost  of 
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production  investigation  against 
Kawasaki  and  NSC  on  October  28. 1998. 
See  Memorandiim  from  William  Jones 
and  Taija  Slander  to  Roland 
MacDonald  regarding  Allegations  of 
Sales  Below  th^  Cost  of  Production  for 
Kawasaki  Steel' Corporation  and  Nippon 
Steel  Corporation  dated  October  28, 
1998.  On  November  19,  1998,  Kawasaki 
and  NSC  submitted  their  Section  D 
responses. 

On  October  28,  1998,  NSC  submitted 
a  request  that  it  not  be  required  to  report 
sales  based  on  ^rder  confirmation  date 
as  was  requestad  in  the  supplemental 
questionnaire  that  the  Department 
issued  on  October  20, 1998.  On 
November  18.  |998.  Kawasaki  requested 
a  waiver  from  tjie  Department's  request 
to  submit  a  neW  database  using  order 
confirmation  d»te. 

On  October  30. 1998.  petitioners 
timely  alleged  (hat  critical 
circumstances  txist  with  respect  to 
imports  of  stainless  steel  sheet  and  strip 
in  coils  from  Japan.  On  November  19. 
1998.  Kawasaki  submitted  shipment 
information  in  regards  to  this  allegation. 
On  December  4, 1998,  NSC  submitted 
shipment  information  in  regards  to  this 
allegation.        | 

On  Decembej  2. 1998.  NSC  submitted 
the  order  confifmation  date  for  the  sales 
it  previously  reported  in  its  Section  B 
and  C  responses  as  well  as  downstream 
sales.  On  December  3.  1998.  petitioners 
submitted  comments  on  appropriate 
product  comparisons.  On  Etecember  7, 
1998,  Kawasaki  submitted  its  sales 
made  to  unaffi bated  parties  based  on 
order  confirmation  date.  On  December  4 
and  8. 1998,  pcjtitioners  submitted 
comments  regarding  preliminary 
determination  ^idance  for  Kawasaki 
and  NSC.  respectively.  On  December  11, 
1998.  NSC  sublnitted  a  rebuttal  to 
petitioners'  December  8. 1988 
preliminary  determination  comments. 
On  December  ^1.  1998.  NSC  submitted 
additional  ord^r  confirmation  reporting. 
On  December  i.  1998.  Kawasaki 
submitted  a  rel^uttal  to  petitioners' 
December  4th  preliminary 
determination  pomments. 

Scope  of  the  /nvestigaf ion 

For  purpose^  of  this  investigation,  the 
products  coveifed  are  certain  stainless 
steel  sheet  and;  strip  in  coils.  Stainless 
steel  is  an  alloi  steel  containing,  by 
weight.  1.2  peicent  or  less  of  carbon  and 
10.5  percent  oB  more  of  chromium,  with 
or  without  othjr  elements.  The  subject 
sheet  and  stripiis  a  flat-rolled  product  in 
coils  that  is  grater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heati  treated  and  pickled  or 
otherwise  desqaled.  The  subject  sheet 


and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized. 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65.  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36.  7219.32.00.38, 
7219.32.00.42.  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35. 
7219.33.00.36,  7219.33.00.38. 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80. 
7220.12.10.00.  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80.  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60.  7220.20.70.80. 
7220.20.80.00.  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  Sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled;  (2)  sheet  and  strip 
that  is  cut  to  length;  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more);  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm);  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS, 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 


that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  mbre  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  conunonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
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strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  imder  proprietary  trade  names 
"Amokrome."* 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."' 

Certain  martensitic  precipitation- 
hardenable  stainless  stpel  is  also 
excluded  bom  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  ("UNS")  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromiimi,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less,  lliis 
steel  has  copper,  niobium,  and  titaniimi 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  bom  the 


scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
(e.g.,  carpet  knives).'  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  siUcon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  suppUed 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  suppUed  as,  for  example, 
"GIN6".'o 

Period  of  Investigation 

The  Period  of  Investigation  ("POI")  is 
April  1, 1997  through  March  31, 1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  November  19  and  25, 1998, 
Kawasaki  and  NSC  respectively, 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Renter.  On  December  15, 
1998,  NSC  and  Kawasaki  amended  their 
requests  to  include  a  request  to  extend 
the  provisional  measures  to  not  more 
than  six  months.  In  accordance  with  19 
CFR  351.210(b),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  NSC  and  Kawasaki 


'"Arnokionie  m"  is  a  tiademark  of  the  Arnold 
Engineering  Company. 
''"Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 
•  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 


'This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

'""GIN*  Mo",  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  respondents' 
requests  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
Uquidation  will  be  extended 
accordingly. 

Preliminary  Determination  of  Critical 
Circumstances 

On  October  30, 1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  sus|}ect  that  critical 
circumstances  exist  with  respect  to  the 
subject  merchandise.  Petitioners  based 
their  allegation  on  a  comparison  of 
import  data  from  April-Jime  and  July- 
September,  1998,  arguing  comparison  of 
these  periods  due  to  a  one-month 
shipping  time  lag.  In  accordance  with 
19  CFR  351.206(c)(2),  since  this 
allegation  was  filed  earlier  than  the 
deadline  for  the  Department's 
preliminary  determination,  we  must 
issue  our  preliminary  critical 
circiunstances  determinations  not  later 
than  the  preliminary  determination.  See 
Policy  Bulletin  98/4  regarding  Timing  of 
Issuance  of  Critical  Circiunstances 
Determinations,  63  FR  55364,  (October 
15,  1998). 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circiunstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that:  (A)(i) 
there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise;  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  shoiUd  have  known  that  the 
exporter  was  selUng  the  subject 
merchandise  at  less  than  fair  value  and 
that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales;  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

The  statute  and  the  Statement  of 
Administrative  Action  ("SAA")  which 
accompanies  the  Uruguay  Round 
Agreements  Act  are  silent  as  to  how  we 
are  to  make  a  finding  that  there  was 
knowledge  that  there  was  likely  to  be 
material  injury.  Therefore,  Congress  has 
left  the  method  of  implementing  this 
provision  to  the  Department's  \ 

discretion. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  the 
product  at  less  than  fair  v.'ilue,  the 
Department  normally  considers  margins 
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of  15  percent  ojj  more  sufficient  to 
impute  knowle<lge  of  diunping  for 
constructed  export  price  ("CEP")  sales, 
and  margins  of  25  percent  or  more  for 
export  price  ("HP")  sales.  See,  e.g.. 
Preliminary  Cri^cal  Circumstances 
Determination:  \Honeyfrom  the  People's 
Republic  of  China.  60  FR  29824  (June  6, 
1995).  Since  th$  company  specific 
margin  for  EP  s#les  in  our  preliminary 
determination  tor  stainless  steel  sheet 
and  strip  in  coils  are  greater  than  25 
percent  for  Kawasaki,  we  have  imputed 
importer  knowledge  of  dumping  for 
Kawasaki.  Sinc^  the  company  specific 
margins  for  EP  sales  in  our  preliminary 
determination  for  stainless  steel  sheet 
and  strip  in  coils  are  less  than  25 
percent  for  NSC.  we  have  not  imputed 
knowledge  of  dumping  based  on  this 
margin.  There  is  no  evidence  on  the 
record  regarding  history  of  dumping  by 
NSC.  TTiereforer NSC  does  not  meet  the 
first  prong  of  thie  analysis. 

In  determining  whether  there  is  a 
reasonable  basis  to  beUeve  or  suspect 
that  an  importer  knew  or  should  have 
known  that  theie  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  the  l5epartment  normally  will 
look  to  the  preliminary  injury 
determination  Qf  the  FTC.  If,  as  in  this 
case,  the  ITC  fii^ds  a  reasonable 
indication  of  present  material  injury  to 
the  relevant  U.S.  industry,  the 
Department  wiU  determine  that  a 
reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
Ukely  to  be  material  injury  by  reason  of 
dumped  imports  during  the  critical 
circumstance  period — the  90-day  period 
beginning  with  |the  initiation  of  the 
investigation.  See  19  CFR  351.206. 
Therefore,  the  Department  finds  it  is 
reasonable  to  iqipute  importer 
knowledge  of  injury  by  reason  of 
dumped  imports  in  this  case. 

Since  Kawasaki  has  met  the  first 
prong  of  the  critical  circumstances 
allegation,  we  :|iust  examine  whether  or 
not  it  had  mas^ve  imports.  To 
determine  whether  imports  were 
massive  over  a  relatively  short  time 
period,  the  Depiartment  typically 
compares  the  iitiport  volimie  of  the 
subject  merchandise  for  the  three 
months  immediately  preceding  and 
following  the  filing  of  the  petition.  See 
19  CFR  351.20d(i).  Pursuant  to  19  CFR 
351.206(h)(2),  ^e  Department  will 
consider  an  inc^ase  of  15  percent  or 
more  in  the  imports  of  the  subject 
merchandise  oter  the  relevant  period  to 
be  massive.  On  November  19, 1998, 
Kawasaki  submitted  shipment 
information  which  shows  that  its 
imports  decreased  during  the 
comparison  period  (July-September, 
1998)  from  the  evel  of  the  preceding 


three  months.  Therefore,  we  do  not  find 
that  critical  circimistances  exist  for 
Kawasaki,  since  it  did  not  have  massive 
imports,  or  for  NSC,  since  it  does  not 
have  a  history  of  diunping  or  a  margin 
high  enough  to  impute  knowledge. 

In  addition,  for  companies  which  did 
not  respond  to  the  Department's 
questionnaire,  we  are  imputing 
knowledge  based  on  the  facts  available 
rate  assigned,  which  is  the  highest 
petition  rate.  Therefore,  we  determine, 
based  on  facts  available,  that  there  were 
massive  imports  of  stainless  steel  sheet 
and  strip  in  coils  by  companies  that  did 
not  respond  to  the  Department's 
questionnaire.  Therefore,  we 
preliminarily  determine  that  critical 
circtimstances  exist  with  regard  to  these 
companies.  Regarding  all  other 
exporters,  because  we  find  that  critical 
circumstances  exist  for  three  out  of  five 
investigated  companies,  we  also 
determine  that  critical  circumstances 
exist  for  all  other  exporters. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section 
above,  and  sold  in  Japan  during  the  POI, 
are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  nine 
characteristics  to  match  U.S.  sales  of 
subject  merchandise  to  comparison 
market  sales  of  the  foreign  like  product 
(Usted  in  order  of  significance):  grade; 
hot/cold  rolled;  gauge;  finish;  metallic 
coating;  non-metallic  coating;  width; 
temper/tensile  strength;  and,  edge  trim. 
These  characteristics  have  been 
weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  the 
antidumping  duty  questionnaire  and 
reporting  instructions. 

£>ateo/Sa7e 

For  its  home  market  and  U.S.  sales, 
NSC  and  Kawasaki  reported  the  date  of 
invoice  (shipment  date)  as  the  date  of 
sale,  in  keeping  with  the  Department's 
stated  preference  for  using  the  invoice 
date  as  the  date  of  sale.  Both 
respondents  stated  that  the  invoice  date 
best  reflects  the  date  on  which  the 
material  terms  of  sale  are  established 
and  that  price  and/or  quantity  can  and 
do  change  between  order  date  and 
invoice  date.  However,  petitioners  have 
alleged  that  the  sales  documentation 
indicates  that  the  order  date  appears  to 


be  the  date  when  the  material  terms  of 
sale  are  set  for  the  majority  of  these 
respondents'  sales  of  SSSS.  Given  the 
relevance  of  petitioners'  comments  and 
the  nature  of  marketing  these  types  of 
made-to-order  products,  we  determined 
that  petitioners'  claims  have  some  merit. 
Consequently,  on  October  20  and  21, 
1998,  the  Department  requested  that 
NSC  and  Kawasaki,  respectively, 
provide  additional  information 
concerning  the  natiue  and  fi^uency  of 
price  and  quantity  changes  occiuring 
between  the  date  of  order  and  date  of 
invoice.  We  also  asked  NSC  and 
Kawasaki  to  report  the  order  date  for  all 
home  market  and  U.S.  sales,  and  to 
ensure  that  all  sales  with  order  or 
invoice  dates  within  the  POI  are 
reported.  On  October  28  and  November 
18,  1998,  NSC  and  Kawasaki  reiterated 
that  invoice  date  is  the  appropriate  date 
of  sale  and  requested  that  they  not  have 
to  report  sales  based  on  order 
confirmation  date.  On  December  21, 
1998,  NSC  reported  the  order  date  for 
sales  reported  in  its  section  B  and  C 
responses.  NSC  supplemented  this  filing 
on  December  11, 1998  reporting  sales 
with  final  order  date  within  the  POI, 
and  invoice  dates  within  the  POI.  On 
December  7, 1998,  Kawasaki  submitted 
its  response  to  the  Department's  request 
for  order  confirmation  date  reporting. 

The  Department  is  preliminarily  using 
the  invoice  date  as  the  date  of  sale  for 
both  home  market  and  U.S.  sales.  We 
intend  to  fully  examine  this  issue  at 
verification,  and  we  will  incorporate  our 
findings,  as  appropriate,  in  our  analysis 
for  the  final  determination.  If  we 
determine  that  the  order  confirmation 
date  is  the  appropriate  date  of  sale,  we 
may  resort  to  facts  available  for  the  final 
determination  to  the  extent  that  this 
information  has  not  been  reported. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSS&S 
from  Japan  to  the  United  States  were 
made  at  LTFV,  we  compared  EP  to  the 
normal  value  ("NV"),  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section  772(a)  and  (c), 
we  calculated  EP  for  all  of  Kawasaki  and 
NSC's  sales,  since  the  subject 
merchandise  was  sold  to  the  first 
imaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  on  the  record. 

Export  Price 

We  calculated  EP  based  on  the  packed 
delivered  price  to  unaffiliated 
purchasers  in  the  United  States.  For 
Kawasaki,  we  made  deductions  from  the 
starting  price  (gross  unit  price),  where 
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appropriate,  for  foreign  inland  freight, 
insurance,  rebates  and  brokerage  and 
handling,  and  we  added  duty  drawback. 
For  NSC,  we  made  deductions  from  the 
starting  price  (gross  unit  price),  where 
appropriate,  for  foreign  inland  freight, 
inland  insurance,  discounts  and  rebates, 
credit,  and  warranty  expenses. 

Normal  Value 

After  testing  home  market  viability,  as 
discussed  below,  we  calculated  NV  as 
noted  in  the  "Price-to-CV  Comparisons" 
and  "Price-to-Price  Comparisons" 
sections  of  this  notice. 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volimie  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
each  respondent's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Since 
each  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV.  Therefore,  we 
have  based  NV  on  home  market  sales. 

2.  Cost  of  Production  Analysis 

Based  on  a  cost  allegation  filed  by  the 
petitioners,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  Kawasaki  and  NSC  in  the 
home  market  were  made  at  prices  below 
the  costs  of  production  ("COP"), 
pursuant  to  section  773(b)(1)  of  the  Act. 
As  a  result,  the  E)epartment  initiated  an 
investigation  to  determine  whether 
Kawas£^  or  NSC  made  home  market 
sales  during  the  POl  at  prices  below 
their  respective  COPs,  within  the 
meaning  of  section  773(b)  of  the  Act.  We 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  Kawasaki's  and  NSC's 
respective  costs  for  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  selling,  general  and 
administrative  expenses,  interest 
expenses,  research  and  development, 
and  packing  costs.  We  relied  on  the  COP 
data  submitted  by  Kawasaki  and  NSC, 
except  as  discussed  below,  where 
Kawasaki  submitted  costs  were  not 


sufficiently  reported,  quantified  or 
valued. 

1.  Kawasaki  did  not  report  costs  for 
some  CONNUMs  that  were  sold  in  the 
home  market.  In  these  instances,  we 
assigned  the  highest  reported  costs  to 
those  CONNUMs. 

2.  Kawasaki  reported  no  costs  for 
secondary  merchandise.  Therefore,  we 
have  assigned  the  highest  reported  costs 
to  those  products. 

3.  In  any  instances  where  Kawasaki 
reported  more  than  one  cost  for  the 
same  CONNUM,  we  calculated  a  single 
weighted-average  cost  for  each 
CONNUM  using  the  reported 
production  quantities. 

4.  We  revised  Kawasaki's  general  and 
administrative  ("GAA")  expenses  to 
include  losses  related  to  the  disposal  of 
tangible  fixed  assets  and  expenses 
related  to  retirement  payments  and 
pension  costs  see  Cost  of  Production 
and  Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Determination  from  William  Jones  and 
Taija  Slaughter  to  Neal  Halper,  dated 
December  17, 1998. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  each  respondent,  adjusted 
where  appropriate  (see  above),  to  home 
market  sales  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act.  On  a  product-specific 
basis,  we  compared  the  COP  to  home 
market  prices,  less  any  applicable 
movement  charges,  discounts  and 
rebates,  other  selling  expenses,  and 
home  market  packing. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities.  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  that  such  sales  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time,  in  accordance 


with  section  773(b)(2)(B)  of  the  Act. 
Because  we  compared  prices  to  POI 
average  costs,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  each  respondent's  cost  of 
materials,  fabrication,  G&A  expenses, 
U.S.  packing  costs,  direct  and  indirect 
selling  expanses,  interest  expenses, 
research  and  development  expenses, 
and  profit.  We  made  adjustments  to 
Kawasaki's  reported  costs  as  indicated 
above  in  the  COP  section.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  selling,  general,  and 
administrative  expenses  and  profit  on 
the  amounts  incurred  and  realized  by 
each  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the  actual 
weighted-average  home  market  direct 
and  indirect  selling  expenses. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  prices  to 
home  market  customers.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section  773(a)(6)(C) 
of  the  Act.  In  accordance  with  Section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

Kawasaki 

We  based  home  market  prices  on  the 
packed,  delivered  prices  to  affiliated 
and  unaffiliated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  in  accordance  with  section 
773(a)(6)  of  the  Act.  Where  appHcable, 
we  made  adjustments  for  rebates  and 
movement  expenses.  To  adjust  for 
differences  in  circumstances  of  sale 
between  the  home  market  and  the 
United  States,  we  reduced  home  market 
prices  by  the  amounts  of  direct  selling 
expenses  [i.e.,  warranty  and  credit 
expenses)  and  added  U.S.  credit 
expenses.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  HM  packing  costs 
and  added  U.S.  packing  costs. 

NSC 

We  calculated  NV  based  on  prices  to 
unaffiliated  home  market  customers.  We 
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made  deducti  ans  for  direct  selling 
expenses,  discounts  and  rebates,  inland 
freight  chargeis,  insurance,  warehousing, 
and  packing  Expenses,  where 
appropriate.  Ui  accordance  with  section 
773(a)(6),  we  ^educted  home  market 
packing  costsiand  added  U.S.  packing 
costs.  Lastly,  in  our  NV  calculations,  we 
did  not  use  NfeC's  reported  downstream 
sales  because  |the  sales  by  NSC  to  its 
first  affiliated  reseller  passed  the  arm's- 
length  test  (see  section  on  Arm's  Length 

Test). 

I 
Price-to-CV  Opmparisons 

In  accordaiice  with  section  773(a)(4) 
of  the  Tariff  Act,  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  each  respondent's  cost  of  materials, 
fabrication,  G^A  expenses,  U.S. 
packing,  dire<tt  and  indirect  expenses, 
interest  expeiise,  research  and 
development  expenses  employed  in 
producing  the  subject  merchandise  as 
well  as  profits  In  accordance  with 
section  773(aj(2)(A)  of  the  Tariff  Act,  we 
based  SG&A  expense  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  a4d  sale  of  the  foreign  like 
product  in  thi  ordinary  course  of  trade 
for  consumption  in  Japan.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  iselUng  expenses.  Where 
appropriate,  i  ve  made  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Tariff  Acti  For  comparisons  to  EP, 
we  made  COi  adjustments  by  deducting 
home  market  idirect  selling  expenses 
and  adding  US.  direct  selling  expenses. 

Arm's  Lengtlij  Test 

Sales  to  affjUated  customers  in  the 
home  market  jnot  made  at  arm's  length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  th»  ordinary  course  of  trade. 
See  19  CFR  3^1.102.  To  test  whether 
these  sales  wf  re  made  at  arm's  length 
prices,  we  cotnpared  on  a  model- 
specific  basis  the  starting  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise^  prices  to  the  affiliated 
party  were  ori  average  99.5  percent  or 
more  of  the  pfice  to  the  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affihated  party  were  at  arm's 
length.  See  1^  CFR  351.403  (c).  In 
instances  where  no  price  ratio  could  be 
constructed  fbr  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's  length  prices  and. 


therefore,  excluded  them  from  our  LTFV 
analysis.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
FR  37062,  37077  (July  9, 1993).  Where 
the  exclusion  of  such  sales  eliminated 
all  sales  of  the  most  appropriate 
comparison  product,  we  made  a 
comparison  to  the  next  most  similar 
product. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP, 
the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer.  To 
determine  whether  NV  sales  are  at  a 
different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  South  Africa,  62  FR 
61731  (November  19. 1997). 

Kawasaki 

In  its  questionnaire  responses, 
Kawasaki  stated  that  it  sold  subject 
merchandise  through  a  total  of  five 
channels  of  trade  during  the  period  of 
investigation,  four  in  the  home  market 
and  one  in  the  United  States. 
Kawasaki's  U.S.  sales  were  all  made  to 
unaffiliated  trading  companies.  Its  four 
home  market  channels  were  sales  from 
Kawasaki  to  end  users,  sales  from 


Kawasaki  to  unaffiliated  trading 
companies,  sales  from  Kawasaki  to 
affiliated  trading  companies  and  then  to 
affiliated  customers  (which  used  the 
subject  merchandise  to  manufacture 
products  outside  the  scope  of  the 
proceeding),  and  finally,  sales  from    - 
Kawasaki  to  affiliated  trading 
companies  and  then  to  unaffiliated 
customers.  Thus,  Kawasaki  sold  subject 
merchandise  to  two  types  of  customers: 
trading  companies,  whether  affiliated  or 
not,  and  unaffiliated  end  users.  These 
sales  represent  two  different  points  in 
the  chain  of  distribution  between  the 
producer  and  the  final  end  user,  as  in 
one  instance  (sales  to  trading 
companies),  the  subject  merchandise 
passes  through  the  intermediary  parties, 
while  in  the  other  case,  sales  are  made 
without  any  intervening  parties  at  all. 
As  a  result,  these  sales  to  different 
points  in  the  distribution  chain  could 
represent  different  levels  of  trade  in  the 
home  market. 

The  Department  then  examined 
whether  any  differences  existed  with 
respect  to  the  selling  functions 
Kawasaki  performed  in  making  sales  to 
these  two  types  of  customers.  Regardless 
of  the  type  of  customer,  all  of 
Kawasaki's  home  market  sales  were 
manufactured  to  order  and  the 
merchandise  was  shipped  directly  from 
the  factory  to  the  end  user.  The  packing 
processes  were  also  identical  for  all 
sales,  and  the  reported  selling  expenses 
were  comparable  for  all  sales.  There  is 
no  evidence  on  the  record  to  suggest 
that  Kawasaki  had  formal  policies  for 
providing  special  payment  terms,  such 
as  discoimts,  to  different  types  of 
customers.  Regarding  the  selling 
functions  with  respect  to  the  sales  to 
end  users,  Kawasaki  conducted  price 
negotiations,  communications  with  the 
customers,  payment  collection  activity, 
and  warranty  activity,  in  addition  to 
maintaining  a  long-term  cooperative 
relationship  designed  to  assist  the 
customers'  utilization  of  Kawasaki's 
products.  None  of  these  qualitatively 
different  functions  were  performed 
regarding  the  sales  to  trading 
companies.  Based  on  the  different 
points  in  the  chain  of  distribution  and 
the  differences  in  selling  functions,  the 
Department  has  preliminarily 
determined  that  two  levels  of  trade  exist 
for  Kawasaki's  sales  in  the  home  market. 

Regarding  U.S.  sales,  the  Department 
found  that  no  evidence  existed  to 
differentiate  the  selling  functions 
between  sales  made  to  trading 
companies  for  sale  to  the  United  States 
and  sales  made  to  trading  companies  for 
sale  in  the  home  market.  Therefore,  the 
Department  preliminarily  considers 
sales  made  through  trading  companies. 
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whether  to  the  United  States  or  the 
home  market,  to  be  at  the  same  level  of 
trade. 

The  Department  then  checked  to 
determine  whether  a  pattern  of 
consistent  price  differences  existed 
between  these  two  levels  of  trade.  The 
Department  foimd  that  no  consistent 
significant  pattern  existed  and  therefore 
did  not  adjust  NV  if  U.S.  sales  were 
compared  to  home  market  sales  made  at 
a  different  LOT. 

NSC 

In  the  home  market  NSC  sold  to 
unaffiliated  and  affiliated  trading 
companies  and  to  end  users.  In  ^e  U.S. 
market,  NSC  sold  only  to  unaffiliated 
trading  companies.  NSC  claims  that 
there  is  no  difference  in  the  selling 
expMises  between  channels.  Although 
the  sales  in  the  home  market  represent 
different  points  in  the  chain  of 
distribution  between  the  producer  and 
the  final  end-user  which  could 
represent  different  levels  of  trade,  NSC 
provided  essentially  the  same  level  of 
marketing  assistance  and  selling 
functions  to  all  three  types  of  customers. 
For  its  U.S.  sales,  NSC  reported  sales  to 
imaffiliated  resellers  as  its  only  method 
of  distribution. 

When  comparing  NSC's  sales  at  its  EP 
LOT  to  its  home  market  LOT,  we  foimd 
that  NSC  provided  essentially  the  same 
level  of  stiategic  or  economic  planning, 
market  research,  engineering  services,  or 
post-sale  warehousing  at  both  the  EP  or 
home  market  LOT.  All  packing  expenses 
and  freight  arrangements  were  similar 
(in  the  activities  performed]  in  both 
markets.  NSC  provided  similar  degrees 
of  aiter-sales  and  technical  support  at 
both  the  EP  and  home  market  LOT. 
Based  upon  our  examination  of  the 
information  on  the  record,  we  agree 
with  NSC  that  it  had  one  LOT. 

We  have  not,  therefore,  made  a  LOT 
adjustment  because  all  price 
comparisons  are  at  the  same  LOT  and  an 
adjustment  pursuant  to  section 
773(a)(7)(A)  of  the  Tariff  Act  is  not 
appropriate. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  a 
proceeding  under  the  antidumping 
statute;  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
as  provided  in  section  782(i),  the 
Department  shall,  subject  to  subsections 
782(d),  use  facts  otherwise  available  in 
reaching  the  applicable  determination. 


Because  Nisshin,  Nippon  Yakin,  and 
Nippon  Metal  failed  to  respond  to  the 
Department's  questionnaire,  and 
because  that  failing  is  not  overcome  by 
the  application  of  section  782,  we  must 
use  facts  otherwise  available  to  calculate 
the  dumping  margins  for  each  company. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  the  Department's 
requests  for  information.  See  also 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
316, 103d  Cong.,  2d  Sess.  870  (1994). 
The  non-responsive  companies' 
decisions  not  to  reply  to  the 
Department's  antidumping 
questionnaire  demonstrates  that  they 
have  failed  to  act  to  the  best  of  their 
ability  to  comply  with  a  request  for 
information  under  section  776  of  the 
Act.  Thus,  the  Department  has 
determined  that,  in  selecting  among  the 
facts  otherwise  available,  an  adverse 
inference  is  warranted. 

Consistent  with  Department  practice, 
as  adverse  facts  available,  the 
Department  is  assigning  to  Nisshin, 
Nippon  Yakin,  and  Nippon  Metal  the 
higher  of:  (1)  the  highest  margin  stated 
in  the  petition;  or  (2)  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation. 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition  or 
any  other  information  placed  on  the 
record.  See  also  SAA  at  829-831. 
Section  776(c)  provides  that,  when  the 
Department  relies  on  secondary 
information  (e.g.,  the  petition)  as  the 
facts  otherwise  available,  it  must,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal.  We 
reviewed  the  adequacy  and  accuracy  of 
the  information  in  the  petition  during 
oiu-  pre-initiation  analysis  of  the 
petition,  to  the  extent  appropriate 
information  was  available  for  this 
purpose  (e.g.,  import  statistics,  call 
reports,  and  data  from  business 
contacts).  In  this  case,  the  highest 
margin  alleged  in  the  petition  for  any 
Japanese  producer  is  57.87  percent  (see 
Import  Administration  AD  Investigation 
Initiation  Checklist,  dated  June  30, 1998 
for  a  discussion  of  the  margin 
calculations  in  the  petition). 

The  Department  was  provided  with 
no  other  useful  information  by  the 
respondents  or  other  interested  parties, 
and  is  aware  of  no  other  independent 
sources  of  information,  that  would 
enable  it  to  further  corroborate  the 
remaining  components  of  the  mnrgin 
calculation  in  the  petition. 


Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773(A)  of  the 
Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  Uquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  For  all  companies  except 
Kawasaki  and  NSC,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
that  are  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  See  section  733(e)(2).  We  will 
instruct  the  Customs  Service  to  require 
a  cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 

Weighted-av- 
erage margin 
percentage 

Kawasaki  Steel  Corporation  ... 

Nippon  Steel  Corporation 

Nisshin  Steel  Co.,  Ltd 

Nippon  Yakin  Kogyo 

48.41 
24.94 
57.87 
57.87 

Nippon  Metal  Industries 

All  Others 

57.87 
35.61 

Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  any 
zero  and  de  minimis  margins  and  any 
margins  determined  entirely  under 
section  776  of  the  Act,  from  the 
calculation  of  the  "All  Others  Rate." 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination,  or  45  days  after  our  final 
determination,  whether  thf  se  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
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Public  Commtnt 


Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fift3Jdays  after  the  date  of 
pubhcation  oBthis  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  latei  than  fifty-five  days  after 
publication  ojthis  notice.  A  list  of 
authorities  us^d  and  an  executive 
summary  of  i^ues  should  accompany 
any  briefs  subbitted  to  the  Department. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  4  public  hearing,  if 
requested,  to  ifford  interested  parties  an 
opportunity  ti  comment  on  argxmients 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice,  time  atid  room  to  be  determined, 
at  the  U.S.  Department  of  Commerce, 
14th  Street  anjd  Constitution  Avenue, 
N.W..  WashiiJgton.  D.C.  20230.  Parties 
should  confirii  by  telephone  the  time, 
date,  and  placje  of  the  hearing  48  hours 
before  the  schpduled  time. 

Interested  pterties  who  wish  to  request 
a  hearing,  or  tp  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce  J  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  addresi.  and  telephone  number; 
(2)  the  numb^  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations 'will  be  Umited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  non|ially,  we  will  make  our 
final  determination  no  later  than  135 
days  after  publication  of  this  notice. 

This  determination  is  issued  and 
pubUshed  in  accordance  with  sections 
733(d)  and  77|7{i)(l)  of  the  Act. 

Dated:  Decen>ber  17, 1998. 
Richard  Morel$iid, 

Acting  Assistai^t  Secretary  for  Import 

Administratioti 

[FR  Doc.  98-34)463  Filed  12-31-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A^75-824]     I 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Stainless  Stoel  Sheet  and  Strip  in  Coils 
From  Italy 

AGENCY:  ImpQri  Administration. 
International  7'rade  Administration. 
Department  ojf  Commerce. 


EFFECTIVE  DATE:  January  4. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Stagliano  or  Rick  Johnson. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  telephone:  (202)  482-0190  or 
(202)  482-3818,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351,  62 
FR  27296  (May  19.  1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  sheet  and  strip  in  coils 
("SSSS")  from  Italy  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  ("LTFV"),  as  provided  in 
section  733  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

On  June  30, 1998,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  SSSS  from 
France,  Germany,  Italy,  Japan.  Mexico, 
South  Korea.  Taiwan,  and  the  United 
Kingdom.  See  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  France, 
Germany,  Italy,  fapan,  Mexico,  South 
Korea.  Taiwan,  and  the  United  Kingdom 
[•'Initiation")  63  FR  37521.  (July  13. 
1998) .  Since  the  initiation  of  this 
investigation  the  following  events  have 
occurred. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  On  July  29. 
1998.  petitioners.  Allegheny  Ludlum 
Corporation,  Armco  Inc.,  J&L  Specialty 
Steel,  Inc.,  Washington  Steel  Division  of 
Bethlehem  Steel  Corporation  (formerly 
Lukens,  Inc.).  the  United  Steelworkers 
of  America.  AFL-CIO/CLC.  the  Butler 
Armco  Independent  Union,  and  the 
Zanesville  Armco  Independent 
Organization,  Inc.,  filed  comments 
proposing  clarifications  to  the  scope  of 
these  investigations.  Also,  from  July 
through  October.  1998.  the  Department 
received  numerous  responses  from 
respondents  aimed  at  clarifying  the 
scope  of  the  investigations.  See 
Memorandum  to  foseph  A.  Spetrini.  Re: 
Scope  Issues,  dated  Etecember  14, 1998. 


On  July  7. 1998,  the  Department 
requested  information  from  the  U.S. 
Embassy  in  Italy  to  identify  producers/ 
exporters  of  the  subject  merchandise. 
On  July  21, 1998,  the  Department 
requested  comments  from  petitioners 
and  other  interested  parties  regarding 
the  criteria  to  be  used  for  model 
matching  purposes.  On  July  27. 1998, 
petitioners  submitted  comments  on  our 
proposed  model  matching  criteria. 

Also  on  July  24, 1998.  the  United 
States  International  Trade  Commission 
(ITC)  notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case.  On  August  3, 
1998.  the  Department  issued  an 
antidumping  questionnaire  to  Acciai 
Speciali  Temi  SpA  ("AST")  and  Arinox 
SrL  ("Arinox").  On  September  21. 1998, 
the  Department  selected  AST  as  a 
respondent  in  this  investigation.  See 
"Selection  of  Respondents,"  below. 

AST  submitted  its  response  to  section 
A  of  the  questionnaire  on  September  8, 
1998,  and  AST's  responses  to  sections  B 
through  D  followed  on  September  28, 
1998.  Petitioners  filed  comments  on 
AST's  Section  A  through  D  responses  on 
October  9,  October  13,  and  October  16, 
1998.  We  issued  supplemental 
questionnaires  for  Sections  A,  B,  and  C 
to  AST  on  October  23, 1998.  and  for 
Section  D  on  November  13, 1998.  AST 
responded  to  oui  supplemental 
questionnaires  for  Sections  A,  B.  and  C 
on  November  6.  and  November  12, 
1998,  and  to  our  supplemental 
questionnaires  for  Section  D  on 
December  2, 1998. 

On  October  6,  1998,  petitioners  made 
a  timely  request  for  a  thirty-day 
postponement  of  the  preliminary 
determination  pursuant  to  section 
733(c)(1)(A)  of  the  Act.  The  Department 
determined  that  these  concurrent 
investigations  are  extraordinarily 
complicated  and  warranted  the  thirty- 
day  postponement  requested  by 
petitioners.  On  October  23, 1998.  we 
postponed  the  preliminary 
determination  until  no  later  than 
December  17, 1998.  See  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  France, 
Germany,  Italy,  fapan.  Mexico,  South 
Korea,  Taiwan,  and  the  United 
Kingdom;  Notice  of  Postponement  of 
Preliminary  Determinations  in 
Antidumping  Duty  Investigations,  63  FR 
56909  (October  23, 1998).  On  October 
30, 1998,  petitioners  alleged  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
with  respect  to  imports  of  SSSS  from 
Italy.  The  critical  circumstances 
analysis  for  the  preliminary 
determination  is  discussed  in  the 
"Critical  Circumstances"  section  of  the 
notice  below. 
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On  December  2, 1998,  petitioners 
submitted  conunents  for  use  in  this 
preliminary  determination.  Petitioners 
also  submitted  comments  on  December 
3, 1998,  regarding  the  product 
concordance  for  use  in  this  preliminary 
determination. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2]  of  the 
Act,  on  December  15, 1998,  AST 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  imtil 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  AST  also  included  a 
request  to  extend  the  provisional 
measures  to  not  more  than  six  months. 
In  accordance  with  19  CFR  351.210(b), 
because  (1)  our  preliminary 
determination  is  affirmative,  (2)  AST 
accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  respondent's 
request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  The  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromiiun,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  nmi  in 
thickness,  and  that  is  aimealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
[e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25.  7219.32.00.35. 
7219.32.00.36.  7219.32.00.38. 
7219.32.00.42.  7219.32.00.44. 
7219.33.00.05.  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 


7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15.  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.09.25, 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15. 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05.  7220.20.60.10. 
7220.20.60.15,  7220.20.60.60. 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15. 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30. 
7220.20.90.60.  7220.90.00.10, 
7220.90.00.15.  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Occluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (2)  sheet  and  strip 
that  is  cut  to  length,  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more).  (4)  flat 
wire  (i.e..  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm),  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS, 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below: 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 


strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flap{}er  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  cartx>n  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  aliuninum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 


■  "Arnokrome  III"  is  a  trademark  of  tui  Arnold 
Engineering  Company. 
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manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 
specification  B344  and  containing,  by 
weight.  36  pertent  nickel.  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  f6r  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsiu^.  This  steel  is  most 
commonly  us^  in  the  production  of 
heating  ribbonp  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  marlensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  fronKthe  scope  of  this 
investigation,  vhis  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  qhromium,  and  7  to  10 
percent  nickel,  Carbon,  manganese, 
silicon  and  malybdenum  each  comprise, 
by  weight,  O.OJ  percent  or  less,  with 
phosphorus  aitd  sulfur  each  comprising, 
by  weight,  0.0$  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achi^e  aging,  and  will  exhibit 
yield  strength^  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1730  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  genetally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  cf  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."' 

Finally,  three  specialty  stainless -steels 
typically  used  in  certain  industrial 
blades  and  sui^ical  and  medical 
instruments  ar^  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
[e.g.,  carpet  kntives).*  This  steel  is 
similar  to  ASlJM  grade  440F.  but 
containing,  bylweight,  0.5  to  0.7  percent 
of  molybdenuia.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  su|lfur  of  0.020  percent  or 
less,  and  inclujdes  between  0.20  and 
0.30  percent  cApper  and  between  0.20 
and  0.50  perc^t  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  siinilar  to 
AISI  420-J2  arid  contains,  by  weight. 


2  "Gilphy  36"  is 

'"Durphynox  13 

'This  list  of  usei 

descriptive  piupo!  bs 


I  trademark  of  Imphy,  S.A. 
"  is  a  trademark  of  Imphy,  S.A. 
is  illustrative  and  provided  for 
only. 


carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles. per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  v\rith 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  t)etween  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6".5 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1997  through  March  31,  1998. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  section 
777A(c)(2)  of  the  Act  gives  the 
Department  discretion,  when  faced  vdth 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either:  (1)  a  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  valid  based  on  the 
information  available  at  the  time  of 
selection;  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  reasonably 
be  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  this 
proceeding  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  in  this 
investigation  to  examine  all  known 
producers/exporters  of  subject 
merchandise.  Instead,  we  found  that, 
given  our  resources,  we  would  be  able 
to  investigate  the  Italian  producers/ 
exporters  with  the  greatest  export 
volume,  as  identified  above.  Since  AST 
accounted  for  more  than  70  percent  of 
all  known  exports  of  the  subject 


'  "GIN4  Mo".  "GIN5  ■  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


merchandise  from  Italy  during  the  POI, 
we  selected  it  as  the  sole  respondent. 
See  Memorandum  from  Program 
Managers  to  Joseph  A.  Spetrini  Re: 
Selection  of  Respondents,  September  21, 
1998. 

Affiliation 

AST  has  claimed  that  it  is  not 
affiliated  with  Thyssen  AG  or  any  of 
Thyssen  AG's  affiliates.  However,  a 
review  of  the  evidence  demonstrates 
that  AST  is  affiliated  with  Thyssen  AG. 
Pursuant  to  section  771(33)(E)  of  the 
Act,  the  Department  will  determine  that 
companies  are  affiliated  where  a 
company  directly  or  indirectly  ourns, 
controls,  or  holds  power  to  vote,  five 
percent  or  more  of  the  outstanding 
voting  stock  or  shares  of  any 
organization.  Here,  evidence  estabUshes 
that  AST  is  75  percent  owned  by  a  joint 
venture  company,  KTS.  KTS,  in  turn,  is 
40  percent  owned  by  Thyssen  Stahl  AG, 
itself  a  wholly-owned  subsidiary  of 
Thyssen  AG.  Consequently,  Thyssen  AG 
has  a  33.75  percent  equity  holding  in 
AST  and,  therefore,  because  this  is 
greater  than  five  percent,  Thyssen  AG  is 
affiliated  with  AST  within  the  meaning 
of  section  771(33)(E).  See  Memorandum: 
Affiliation  of  AST  and  Thyssen  AG,  and 
AST  and  A  Thyssen  Affiliate  (company 
A),  dated  December  17, 1998. 

AST  also  claimed  that  because  it  was 
not  affiliated  with  Thyssen  AG  or  any  of 
Thyssen  AG's  affiliates.  AST  was  not 
affiliated  with  a  particular  U.S. 
customer,  company  A.  AST  stated  that 
company  A  was  wholly-owned  by 
Thyssen  Inc.,  N.A.  and  other  evidence 
establishes  that  Thyssen  Inc.,  is  in  turn 
a  wholly-owned  subsidiary  of  Thyssen 
AG.  Because  the  Department  is 
precluded  under  the  statute  from  using 
sales  to  affiliates  in  determining  CEP  or 
EP,  we  examined  whether  AST  was 
affiliated  to  company  A.  See  Section  772 
(a)  and  (b)  of  the  Act.  Section  771(33)(F) 
provides  the  Department  with  the 
authority  to  find  parties  affiliated  where 
two  or  more  persons  are  directly  or 
indirectly  controlled  by  or  under 
common  control  with  any  other  person. 
Therefore,  if  evidence  demonstrates  that 
Thyssen  AG  controls  both  company  A 
and  AST,  then  AST  and  company  A  are 
affiliated  within  the  meaning  of  section 
771(33)(F).  Based  on  the  evidence,  we 
have  preliminarily  found  that  Thyssen 
AG  has  the  ability  to  control  AST  and 
company  A,  and  therefore,  we  find  that 
AST  and  company  A  are  affiliated. 

In  codifying  a  new  definition  of 
affiliated  persons,  the  legislative  history 
make  clear  that  one  of  the  Department's 
goals  was  to  broaden  its  abiUty  to 
analyze  commercial  relationships  for 
the  purposes  of  a  dumping  analysis  and 
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consistent  with  economic  reality.  New 
section  771(33)(F)  defines  affiliation  to 
include  additional  control  relationships. 
The  legislative  history  also  makes  clear 
that  the  statute  does  not  require  majority 
ownership  for  a  finding  of  control,  but 
rather  encompasses  both  legal  and 
operational  control.  See  SAA  at  838.  A 
minority  ownership  interest,  examined 
within  the  context  of  the  totality  of  the 
circumstances,  is  a  factor  that  we  will 
consider  in  determining  if  one  party  is 
operationally  in  control  of  another.  See 
Certain  Cut-To-Length  Carbon  Steel 
Plate  From  Brazil,  62  FR  18486, 18490 
(April  15, 1998).  Additionally,  evidence 
of  actual  control  is  not  required.  See  19 
C.F.R.  351.102(b). 

Because,  in  essence,  company  A  is 
wholly-owned  by  Thyssen  AG,  Thyssen 
AG  has  both  legal  and  operational 
control  over  company  A.  With  regard  to 
AST,  Thyssen  AG  has  a  substantial 
minority  equity  interest  in  AST  of  33.75 
percent.  Under  the  prior  statutory 
provision,  parties  were  deemed 
"related"  if  any  person  or  persons 
owned  or  controlled  20  percent  or  more 
of  the  voting  power  or  control  in  both 
entities.  See  Queen 's  Flowers  de 
Colombia  v.  United  States,  981  Fed. 
Supp.  617  (GIT  1997);  section  771(13)  of 
the  Act.  As  Congress  intended  the 
Department  to  analyze  a  broader  range 
of  relationships  under  section  771(33)  of 
the  Act,  a  minority  equity  interest  of 
over  20  percent  presumably  would 
represent  control  pursuant  to  section 
771(33)(F)oftheAct. 

However,  for  our  preliminary 
determination  we  also  examined  the 
shareholder  agreement  forming  KTS  and 
other  evidence  which  leads  us  to 
conclude  that,  coupled  v«th  its  33.75 
percent  interest  in  AST,  Thyssen  AG 
has  the  ability  to  control  AST.  Because 
most  of  this  evidence  is  proprietary  in 
nature,  we  are  not  able  to  discuss  this 
evidence  publicly.  See  Memorandum: 
Affiliation  of  AST  and  Thyssen  AG.  and 
AST  and  A  Thyssen  Affiliate  (Company 
A).  In  siunmary,  we  can  say  that  this 
evidence  indicates  that  Thyssen  AG 
retained  the  ability  to  control  the 
production  and  pricing  decisions  of 
AST  through  the  joint  venture  company 
KTS.  Because  both  company  A  and  AST 
are  controlled  by  Thyssen  AG  within 
the  meaning  of  section  771(33)(F),  we 
have  preliminarily  found  that  AST  and 
company  A  are  affiliated.  We  therefore 
have  requested  company  A  to  provide 
all  of  its  downstream  sales  of  subject 
merchandise  made  during  the  POI.  On 
December  11, 1998,  the  Department 
received  this  downstream  U.S.  sales 
information.  However,  due  to  the  timing 
of  the  receipt  of  this  information,  we 
were  not  able  to  review  these 


transactions  for  the  preUminary 
determination. 

Additionally,  on  December  11, 1998, 
AST  reported  that  it  could  not  compel 
two  additional  resellers  in  the  U.S. 
market,  to  which  it  claims  to  have  only 
an  indirect  minority  interest,  to  report 
their  downstream  sales  information. 
Based  on  the  fact  that  such  sales 
constitute  an  insignificant  portion  of 
total  U.S.  sales  (exclusion  of  which  fi-om 
the  margin  calculation,  therefore,  is 
non-distortive),  for  the  purposes  of  the 
preliminary  determination,  we  have 
calculated  a  margin  which  does  not 
account  for  these  sales. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSSS 
from  Italy  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV),  as  described  in  the 
"export  price  and  constructed  export 
price"  and  "normal  value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  for  comparison  to  weighted- 
average  ^4Vs. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX  v.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  The 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison. 

Transactions  Investigated 

For  its  home  market  sales,  and  U.S. 
sales  which  AST  claimed  were  CEP, 
AST  reported  the  date  of  invoice  as  the 
date  of  sale,  stating  that  the  invoice  date 
represented  the  date  when  the  essential 


terms  of  sale,  i.e.,  price  and  quantity,  are 
definitively  set,  and  that  up  to  the 
invoice  date,  these  terms  were  subject  to 
change.  For  sales  AST  claimed  were  EP 
("back-to-back")  sales,  AST  reported  the 
date  of  shipment  from  Italy  as  the  date 
of  sale  because  this  is  when  final  price 
and  quantity  terms  are  determined. 
However,  petitioners  alleged  that  the 
sales  documentation  provided  by  AST 
does  not  appear  to  support  AST's  claims 
that  price  and  quantity  may  change  at 
any  time  between  the  order  acceptance 
date  (confirmation  date)  and  the 
shipment  date.  Given  the  relevance  of 
petitioners  comments  and  the  nature  of 
marketing  these  types  of  made-to-order 
products,  petitioners  claims  have  some 
merit.  Consequently,  on  October  23, 
1998,  the  Department  requested  that 
AST  provide  additional  information 
concerning  the  nature  and  frequency  of 
price  and  quantity  changes  occurring 
between  the  date  of  order  and  date  of 
invoice  for  sales  in  both  markets.  In 
addition,  we  requested  that  AST  report 
all  sales  during  the  POI  for  which  AST 
had  issued  an  order  acceptance,  in 
addition  to  those  sales  invoiced  during 
the  POI.  AST  reported  this  information 
in  its  November  12, 1998  submission. 

Normally,  the  Department  has  a 
preference  of  using  invoice  date  as  the 
date  of  sale.  However,  the  Department 
may  use  a  date  other  than  invoice  date 
if  a  di^erent  date  better  reflects  the  date 
on  which  the  material  terms  of  the  sale 
were  set.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Polyvinyl  Alcohol 
from  Taiwan,  61  FR  14067  (March  29, 
1996);  19  C.F.R.  351.401(i).  For  AST's  . 
home  market  sales,  AST  submitted 
information  that  indicates  that  date  of 
invoice  is  the  appropriate  date  of  sale. 
See  Analysis  Memo  for  AST  at  page  2. 
Therefore,  we  have  preliminarily 
determined  that  the  date  of  invoice  is 
the  appropriate  indicator  of  the  actual 
date  of  sale  for  all  home  market  sales, 
because  price  and  quantity  are  subject  to 
negotiation  until  that  time.  For  the  U.S. 
sales  that  are  EP  (direct)  sales,  we  have 
preliminarily  determined  that  the 
shipment  date  is  the  appropriate 
indicator  of  the  actual  date  of  sale 
because  price  and  quantity  are  subject  to 
negotiation  until  the  date  of  shipment, 
a  date  preceding  the  invoice  date.  For 
the  U.S.  sales  that  are  CEP  sales,  we 
used  the  invoice  date  as  the  date  of  sale, 
because  either  the  material  terms  of  sale 
had  not  been  fixed  prior  to  invoice  or 
the  sale  did  not  occur  prior  to 
importation. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent  covered  by 
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the  descriptioii  in  the  "Scope  of  the 
Investigation  "isection,  above,  and  sold 
in  the  home  market  during  the  POI,  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  t<)  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  m^ket  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  and 
reporting  instructions  listed  in  the 
Department's  Questionnaire. 

In  its  supplcvnental  response  dated 
November  12,  ri998,  AST  defined  "side 
cuts"  as  the  1 V*  inch  trimmings  that 
result  from  slitting  mill-edge  coils  with 
a  width  of  5o4  inches.  AST  stated  that 
side  cuts  are  stcond  quality 
merchandise  because  "the  mill  edges 
often  containing  surface  defects  (Uke 
edge  laminatidns)  and  variable  width." 
For  "pup  coil^*,  AST  stated  that  during 
inspection,  it  $ometimes  is  determined 
that  the  ends  of  the  coil  require 
cropping  due  to  defects  (such  as  cross 
breaks)  that  caiinot  be  corrected.  AST 
stated  that  the  resulting  coils  generated 
from  cropping  the  ends  are  pup  coils. 
Although  AST  has  claimed  that  pup 
coils  and  side  {cuts  are  non-prime 
merchandise,  because  AST  provided  no 
evidence  to  siipport  its  claim  that  side 
cuts  and  pup  coils  were  damaged  or 
defective,  thus  making  them  non-prime, 
the  Departmei|t  has  treated  both  side- 
cuts  and  pup-toils  as  prime 
merchandise  fbr  the  purposes  of  this 
preliminary  determination.  Data 
regarding  the  quality  of  side-cuts  and 
pup-coils  will  be  reviewed  at 
verification. 

Level  of  Tradi 

In  accordance  with  section 
773(a)(l)(B)(i)|of  the  Act.  to  the  extent 
practicable,  wfe  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transacti(^n.  The  NV  LOT  is  that  of 
the  starting  piice  comparison  sales  in 
the  home  market  or,  when  NV  is  based 
on  constructed  value  (CV),  that  of  the 
sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  EP,  the  LOT  is 
also  the  level  of  the  starting  price  sale, 
which  is  usually  from  the  exporter  to 
the  importer.  For  CEP,  it  is  the  level  of 
the  construct^  sale  from  the  exporter  to 
the  importer. 

To  determiije  whether  NV  sales  are  at 
a  different  LCfr  than  EP  or  CEP  sales,  we 
examine  stag^  in  the  marketing  process 
and  selling  futictions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiUatqd  customer  in  the 
comparison  n^arket.  If  the  comparison- 
market  sales  are  at  a  different  LOT,  and 
the  difference  affects  price 


comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  imder  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  Notice  of  Find  Determination  of 
Sales  at  Less  Than  Fair  Value,  62  FR 
61731  (November  19,  1997). 

In  this  investigation,  AST  did  not 
request  a  level-of-trade  (LOT) 
adjustment.  To  ensure  that  no  such 
adjustment  was  necessary,  in 
accordance  with  principles  discussed 
above,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  United  States  and  Italian 
markets,  including  the  selling  functions, 
classes  of  customers  and  selUng 
expenses  for  AST. 

For  its  home  market  sales,  Acciai 
Speciali  Temi  SpA  ("AST")  reported: 
(1)  three  customer  categories — industrial 
end-users,  white  goods  manufacturers, 
and  service  centers/distributors;  and  (2) 
two  channels  of  distribution — direct 
factory  sales  (sales  of  prime 
merchandise)  and  warehouse  sales  (the 
majority  of  which  are  sales  of  non-prime 
merchandise).  AST  claimed  two  levels 
of  trade  in  the  home  market  based  solely 
on  the  quality  of  subject  merchandise, 
i.e.,  prime  vs.  non-prime. 

In  reviewing  AST's  LOT  in  the  home 
market,  we  asked  AST  to  identify  the 
specific  differences  and  similarities  in 
selling  functions  and/or  support 
services  between  all  phases  of  marketing 
to  customers  in  the  home  market  and 
the  United  States.  As  mentioned  above, 
AST  identified  two  channels  of 
distribution  in  the  home  market  based 
entirely  on  whether  the  sale  to  the 
customer  was  of  prime  or  non-prime 
merchandise.  For  sales  of  prime 
merchandise,  AST  sold  to  all  three  of 
the  customers  mentioned  above,  and 
provided  the  same  selling  functions  to 
each  of  the  customers.  Specifically.  AST 
provided  freight  and  delivery,  credit, 
technical  services,  and  warranties.  For 
sales  of  mostly  non-prime  merchandise 
sold  from  AST's  warehouse,  AST 
performed  the  same  selling  functions 
(except  for  providing  warranties)  as  for 
sales  of  its  prime  merchandise,  but  AST 
also  engaged  in  the  additional  selling 
activities  of  advertising  of  its  mostly 
non-prime  merchandise  and 


maintaining  inventory  of  this 
merchandise  at  AST's  warehouse. 
Because  the  selling  activities  engaged  in 
by  AST  were  identical  for  each 
customer  when  selling  prime 
merchandise  and  were  identical  for  each 
customer  when  selling  mostly  non- 
prime  from  inventory,  and  because  the 
selling  activities  for  both  groups  of  sales 
were  very  similar,  we  preliminarily 
determine  that  there  exists  one  level  of 
trade  for  AST's  home  market  sales. 

For  its  U.S.  sales,  AST  reported  that 
its  affiliated  importer,  AST  USA.  made 
sales  to  two  customer  categories — 
industrial  end-users  and  service  centers 
and  through  three  channels  of 
distribution — direct  factory  sales, 
warehouse  sales,  and  consignment  sales. 
AST  claimed  two  levels  of  trade  in  the 
U.S.  market  based  solely  on  the  quality 
of  subject  merchandise:  (1)  non-prime; 
and  (2)  prime.  We  examined  the 
claimed  selling  functions  performed  by 
AST  and  its  U.S.  affihate,  AST  USA.  for 
all  U.S.  sales.  For  sales  made  directly  to 
the  unaffiliated  U.S.  customer  (EP 
sales),  AST  performed  the  same  selling 
functions;  it  provided  technical  and 
warranty  services,  arranged  for  freight 
and  delivery,  and  extended  credit.  For 
sales  made  to  AST  USA  (CEP  sales)  as 
adjusted,  AST  engaged  in  identical 
selling  activities,  providing  technical 
and  warranty  services,  freight  and 
delivery  and  credit.  In  making  sales 
from  warehousing  and  consignment 
sales,  AST  USA  engaged  in  the 
additional  activities  of  advertising  and 
maintaining  inventory. 

In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chains  of  distribution  between 
AST  and  its  home  market  customers. 
We  compared  the  selling  functions 
performed  for  home  market  sales  vdth 
those  performed  with  respect  to  the  CEP 
transaction,  after  deductions  for 
economic  activities  occurring  in  the 
United  States,  piu^uant  to  section 
772(d)  of  the  Act.  to  determine  if  the 
home  market  levels  of  trade  constituted 
more  advanced  stages  of  distribution 
than  the  CEP  level  of  trade. 

Based  on  our  analysis  of  the  chains  of 
distribution  and  selling  functions 
performed  for  sales  in  the  home  market 
and  CEP  and  EP  sales  in  the  U.S. 
market,  we  preliminarily  find  that  both 
are  made  at  the  same  stage  in  the 
marketing  process  and  involve  identical 
selling  functions.  Therefore,  we 
preliminarily  determine  that  AST  made 
sales  in  the  home  market  at  the  same 
level  of  trade  as  existed  in  the  U.S. 
market  for  both  CEP  sales  and  EP  sales. 
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Thus,  an  LOT  adjustment  in  this  case  is 
not  appropriate. 

For  matching  purposes,  we  have 
matched  AST's  sale  of  prime 
merchandise  in  the  home  market  to 
sales  of  prime  merchandise  in  the  U.S. 
market.  We  have  also  matched  sales  of 
non-prime  merchandise  in  the  home 
market  to  sales  of  non-prime 
merchandise  in  the  U.S.  market. 

Export  Price  And  Constructed  Export 
Price 

Based  on  the  £)epartment's  practice, 
we  examine  several  criteria  in 
determining  whether  sales  made  prior  to 
importation  through  a  sales  agent  to  an 
unaffiliated  U.S.  customer  are  EP  sales, 
including:  (1)  whether  the  merchandise 
was  shipped  directly  from  the 
manufacturer  to  the  unaffiliated 
customer;  (2)  whether  this  was  the 
customary  commercial  channel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent 
was  limited  to  that  of  a  "processor  of 
sales-related  documentation"  and  a 
"communications  link"  with  the 
unaffiliated  U.S.  buyer.  Where  all  three 
criteria  are  met,  indicating  that  the 
activities  of  the  U.S.  selling  agent  are 
ancillary  to  the  sale,  the  Department  has 
regarded  the  routine  selling  functions  of 
the  exporter  as  merely  having  been 
relocated  geographically  from  the 
coimtry  of  exportation  to  the  United 
States  where  the  sales  agent  performs 
them,  and  has  determined  the  sales  to 
be  EP  sales.  Where  one  of  more  of  these 
conditions  are  not  met.  Indicating  that 
the  U.S.  sales  agent  is  substantially 
involved  in  the  U.S.  sales  process,  the 
Department  has  classified  the  sales  in 
question  as  CEP  sales.  See  Viscose 
Rayon  Staple  Fibre  From  Finland:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  32820, 
32821  (June  16, 1998);  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FH  13170, 
13174  (March  18, 1998). 

AST  has  classified  certain  sales 
transactions  which  are  further- 
processed  in  the  United  States  as  EP 
sales.  However,  we  preliminarily 
determine  that  such  sales  are  CEP  sales. 
Evidence  establishes  that  AST  USA 
contracts  with  unaffiliated  processors  to 
provide  substantial  value-added 
services  for  these  sales.  This  necessarily 
entails  significant  expenses  which  are 
added  to  the  price  originally  negotiated 
between  the  unaffiliated  customer  and 
AST.  Under  such  circumstances,  the 
characterization  of  a  further- 
manufactiued  sale  as  an  export  price 
sale  would  ignore  these  substantial 


expenses  related  to  the  sale  of  subject 
merchandise.  Clearly,  AST  USA's  role 
with  regard  to  these  sales  is  more  than 
an  ancillary  one.  Moreo\rer,  the 
Department  has  always  analyzed  further 
manufacturing  in  the  context  of  CEP, 
pursuant  to  section  772(d)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  At  Less  Than  Fair  Value:  Large 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Germany,  61  FR 
38166,  38174  (July  23.  1996). 

For  the  remaining  sales  which  AST 
has  classified  as  EP  sales,  our 
examination  leads  us  to  preUminarily 
conclude  that  these  are  EP  sales.  AST 
ships  the  subject  merchandise  directly 
to  the  unaffiliated  U.S.  customer  and  we 
have  no  evidence  to  indicate  this  is 
other  than  a  customary  commercial 
channel  of  trade  between  the  parties. 
Additionally,  the  facts  demonstrate  that 
it  is  AST  which  sets  the  terms  of  the  sale 
in  Italy  prior  to  importation.  AST  USA 
merely  provides  a  communication  link 
and  processes  sales-related 
dociunentatlon  by  transmitting  the  U.S. 
customer's  request  to  AST  and  receiving 
AST's  response  either  confirming  or  not 
confirming  the  order. 

Finally,  AST  classified  sales  of  subject 
merchandise  sold  by  AST  USA  after 
importation  and  for  the  account  of  AST 
USA  as  CEP  sales.  These  were  referred 
to  by  AST  as  warehouse  or  consignment 
sales. 

We  calculated  EP,  in  accordance  virlth 
section  772(a)  of  the  Act,  for  those  sales 
where  the  merchandise  was  sold  to  the 
first  imaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  based  EP  on  the  packed,  delivered 
tax  and  duty  unpaid  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  adjustments  to  starting 
price  for  bilUng  adjustments,  alloy 
surcharges,  and  skid  charges,  and  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  freight 
equalization  charges,  foreign  inland 
freight,  foreign  brokerage  and  handling, 
International  freight  and  foreign  Inland 
insiuance.  

We  calculated  CEP,  in  accordance 
with  subsections  772(b)  of  the  Act,  for 
those  sales  to  the  first  unaffiliated 
purchaser  that  took  place  after 
importation  into  the  United  States,  or 
otherwise  warranted  the  application  of 
CEP,  as  discussed  above.  We  based  CEP 
on  the  packed,  deUvered,  duty  paid  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  adjustments  to  the  starting  price 
for  price-billing  errors,  where 


applicable.  In  addition,  we  made 
adjustments  to  the  starting  price  by 
adding  alloy  surcharges,  and  skid 
charges  where  appropriate.  We  also 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  freight  equaUzation 
charges,  foreign  inland  freight,  marine 
insurance,  U.S.  customs  duties,  U.S. 
inland  freight,  foreign  brokerage  and 
handling,  international  freight,  foreign 
inland  insurance,  and  U.S.  warehousing 
expenses.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  those 
selling  ex}>enses  associated  with 
economic  activities  occiming  in  the 
United  States,  including  direct  selling 
expenses  (credit  costs,  warranty 
expenses  and  technical  selling 
expenses),  inventory  carrying  costs,  and 
indirect  selling  expenses.  With  regard  to 
indirect  selling  expenses,  we  have 
included  the  expense  associated  with 
AST's  two  U.S.  shipments  that  were 
damaged  in  transit,  before  reaching  the 
United  States.  We  calculated  the 
expense  as  the  difference  between  the 
original  value  of  the  merchandise  (as 
represented  by  the  amoimt  of  the 
insurance  claim)  less  the  insurance 
revenue  received  for  these  two 
shipments,  and  the  less  value  of  the 
subsequent  sale  of  this  material  as 
secondary  merchandise.  For  CEP  sales, 
we  also  made  an  adjustment  for  profit 
in  accordance  with  section  772(d)(3]  of 
the  Act. 

Affiliated-Party  Transactions  and 
Arm's-Length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  were  excluded  from  our  analysis 
because  we  considered  them  to  be 
outside  the  ordinary  course  of  trade.  See 
19CFR351.102.  To  test  whether  these    . 
sales  were  made  at  arm's-length  prices, 
we  compared  on  a  model-specific  basis 
the  starting  prices  of  sales  to  affiliated 
and  unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  In  instances  where 
no  price  ratio  could  be  constructed  for 
an  affiliated  customer  because  identical 
merchandise  was  not  sold  to 
imaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's-length  prices  and.  therefore, 
excluded  them  from  our  LTFV  analysis. 
See  Final  Determination  of  uo/es  at  Less 
Than  Fair  Value:  Certain  Coid-RoUed 
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Carbon  Steel  Flat  Products  from 
Argentina  ("Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina")  (58 
FR  37062.  37077  (July  9, 1993);  See, 
Notice  of  Preli^nary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Emulsion  Styrine-Butadiene  Rubber 
from  Brazil,  63|  Fed.  Reg.  59509  (Nov.  8, 
1998).  citing  tc^  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina.  Whpre  the  exclusion  of  such 
sales  eliminateld  all  sales  of  the  most 
appropriate  cotnparison  product,  we 
made  a  compafison  to  the  next  most 
similar  model. 

Nonnal  Value 

After  testing  home  market  viability 
and  whether  hpme  market  sales  were  at 
below-cost  prices,  we  calculated  KV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to-CV 
Comparison"  factions  of  this  notice. 

Home  Market  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  voliune  of  sales  in  the 
home  market  t^  serve  as  a  viable  basis 
for  calculating  NV  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  fivie  percent  of  the  aggregate 
volume  of  U.S.:  sales)  we  compared 
AST's  volume  of  home  market  sales  of 
the  foreign  likq  product  to  the  volume 
of  its  U.S.  sale4  of  the  subject 
merchandise,  iti  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
AST's  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  was 
greater  than  fi\te  percent  of  its  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  we  determined  that  the 
home  market  if  as  viable.  Therefore,  we 
have  based  NV  on  home  market  sales  in 
the  usual  comitiercial  quantities  and  in 
the  ordinary  coiuse  of  trade. 

Cost  of  Production  Analysis 

Based  on  the  information  contained  in 
the  timely  cost  allegation  filed  by  the 
petitioners  on  |ime  10, 1998,  the 
Department  foiind  reasonable  grounds 
to  believe  or  suspect  that  AST's  sales  of 
the  foreign  lika  product  were  made  at 
prices  which  represent  less  than  the  cost 
of  production.  In  accordance  with 
section  773(b)(1)  of  the  Act.  As  a  result, 
the  Department  initiated  an 
investigation  te  determine  whether  AST 
made  home  market  sales  during  the  POI 
at  prices  below  their  respective  cost  of 
production  (CQP)s,  within  the  meaning 
of  section  773(b)  of  the  Act.  See 
Initiation.  Befqre  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 


Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  AST's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  home  market  general 
and  administrative  expenses  (SG&A), 
interest  expenses,  and  packing  costs.  We 
relied  on  the  COP  data  submitted  by 
AST  in  its  Section  D  cost  questionnaire 
response,  except  in  the  following 
instances  where  we  determined  the 
reported  costs  were  improperly  valued: 
(1)  We  recalculated  AST's  G&A  rate 
using  fiscal  year  data  as  reported  on  its 
1997  audited  financial  statement;  (2)  we 
recalculated  AST's  financial  expense 
rate  by  excluding  its  financial  income 
offset  because  it  failed  to  support  that  it 
was  generated  from  short-term  sources. 
In  addition,  we  recalculated  the  cost  of 
sales  denominator  to  include  certain 
non-operating  income  and  expense 
items. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  figures  for  AST  to  home  market 
sales  prices  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  sales 
had  been  made  at  prices  below  their 
COPs.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  less  than  the  COP,  we  examined 
whether  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  nonnal  course  of  trade.  On  a 
product-specific  basis,  we  compared 
COP  to  home  market  prices,  less  any 
applicable  movement  charges,  billing 
adjustments,  alloy  surcharges,  skid 
charges,  rebates,  and  direct  and  indirect 
selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities", 
pursuant  to  section  773(b)(2)(c)(i),  and 
within  an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  weighted-average 
COPs  for  the  POI,  we  also  determined 


that  such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
piu^uant  to  section  773(b)(2)(D)  of  the 
Act.  Therefore,  we  disregarded  the 
below-cost  sales.  Where  all  sales  of  a 
specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product.  For  those  U.S.  sales  of  SSSS  for 
which  there  were  no  comparable  home 
market  sales  in  the  ordinary  course  of 
trade,  we  compared  the  CEP  to  CV  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  simi  of  AST's  cost  of  materials, 
fabrication,  selling,  general,  and 
administrative  expenses  (SG&A), 
interest  expenses,  profit,  and  packing.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  inciured  and  realized  by 
AST  in  connection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade  for 
consumption  in  Italy.  For  CV,  we  made 
the  same  adjustments  described  in  the 
COP  section  above. 

Price-to-Price  Comparisons 

We  performed  price-to-price 
comparisons  where  there  were  sales  of 
comparable  merchandise  in  the  home 
market  that  did  not  fail  the  cost  test. 

For  AST's  home  market  sales  of 
products  that  were  above  COP,  we 
calculated  NV  based  on  FOB  or 
delivered  prices  to  unaffiliated 
customers  or  prices  to  affiliated 
customers  that  we  determined  to  be  at 
arm's-length  prices.  We  made 
adjustments  for  price  billing  errors, 
discounts  and  rebates  where 
appropriate.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  warehousing,  and  foreign  inland 
insurance  expenses  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  In  addition,  we 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise,  as 
well  as  for  differences  in  circumstances 
of  sale  (COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410.  We  made  COS  adjustments, 
where  appropriate,  for  imputed  credit, 
warranty  expenses,  and  technical 
expenses.  Finally,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs  in  accordance  with 
section  773(a)(6)(A)  and  (B)  of  the  Act. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
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match  of  such  or  similar  merchandise. 
Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  the  weighted 
average  home  market  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
Where  we  compared  CV  to  CEP,  we 
deducted  from  CV  the  average  home 
market  direct  selling  expenses. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Act. 

Critical  Circumstances 

On  October  30, 1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circvunstances  exist  with  respect  to 
imports  of  SSSS  from  Italy,  hi 
accordance  with  19  CFR 
351.206(c)(2)(i),  since  this  allegation 
was  filed  at  least  20  days  prior  to  the 
Department's  preliminary 
determination,  we  must  issue  our 
preliminary  critical  circimistances 
determination  not  later  than  the 
preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circumstances,  the  Department  will 
determine  that  critical  circumstances 
exist  if  there  is  a  reasonable  basis  to 
believe  or  suspect  that:  (A)(i)  there  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise;  or  (ii)  the  person  by 
whom,  or  for  whose  accoimt,  the 
merchandise  was  imported  knew  or 
should  have  known  Uiat  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales;  and  (B)  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period. 

To  determine  that  there  is  a  history  of 
dimiping  of  the  subject  merchandise, 
the  Department  normally  considers 
evidence  of  an  existing  antidumping 
duty  order  on  SSSS  in  the  United  States 
or  elsewhere  to  be  sufficient.  Petitioners 
did  not  provide  any  information 
indicating  a  history  of  dumping  of  SSSS 
from  Italy.  Furthermore,  we  investigated 
the  existence  of  antidumping  duty 
orders  on  SSSS  from  Italy  in  the  United 
States  or  elsewhere  and  foimd  none.  We 
were  also  unable  to  find  other 
information  that  would  have  indicated  a 
history  of  dumping  of  SSSS  from  Italy. 


In  determining  whether  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  subject 
merchandise  at  less  than  fair  value  and 
thereby  causing  material  injury,  the 
Department  normally  considers  margins 
of  25  percent  or  greater  for  EP  sales  to 
impute  knowledge  of  dumping  and  of 
resultant  material  injury.  In  this 
investigation,  we  have  not  calculated 
estimated  dumping  margins  of  25 
percent  or  greater.  With  regard  to  CEP 
sales,  the  Department  normally  consider 
margins  of  15  percent  or  greater 
sufficient  to  impute  knowledge  of 
dumping  and  material  injury.  In  this 
investigation,  we  have  not  calculated 
estimated  dumping  margins  of  15 
percent  or  greater.  Based  on  these  facts, 
we  determine  that  the  first  criterion  for 
ascertaining  whether  critical 
circumstances  exist  is  not  satisfied. 
Therefore,  we  preliminarily  determine 
that  there  is  no  reasonable  basis  to 
believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
exports  of  SSSS  from  Italy  by  AST.  We 
have  not  analyzed  the  shipment  data  for 
AST  to  examine  whether  imports  of 
SSSS  have  been  massive  over  a 
relatively  short  period,  (see  e.g..  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Collated  Roofing 
Nails  From  Korea,  62  FR  25895,  25898 
(May  12, 1997)).  Regarding  all  other 
exporters,  because  we  do  not  find  that 
critical  circiimstances  exist  for  AST,  we 
determine  that  critical  circiunstances  do 
not  exist  for  companies  covered  by  the 
"All  Others"  rate.  We  will  make  a  final 
determination  concerning  critical 
circumstances  when  we  make  olu  final 
determination  in  this  investigation,  if 
that  final  determination  is  affirmative. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

The  All  Others  Rate 

Because  the  Department  investigated 
one  company  (AST),  we  used  AST's 
margin  in  this  investigation  as  the  all- 
others  rate.  As  a  result,  the  all-others 
rate  is  6.25  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 


average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated 
below.  These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
averape 
margin 

AST 

6.25% 

All  Others 

6  25% 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  imports  of 
stainless  steel  plate  in  coils  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  siunmary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870.  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issue.^  !o  be 
discussed.  At  the  hearing,  iach  party 
may  make  an  affirmative  presentation 
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only  on  issues  riised  in  that  party's  case 
brief,  and  may  niake  rebuttal 
presentations  o4ly  on  arguments 
included  in  thatJ  party's  rebuttal  brief. 
See  19  CFR  351  J310(c).  We  will  issue 
our  final  determination  in  this 
investigation  noi  later  than  135  days 
after  the  date  of  publication  in  the 
Federal  Register  of  the  preliminary 
determination,  i 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  Decembet- 17, 1998. 
Ridurd  W.  Morehnd, 

Acting  Assistant  Secretary  for  Import 

Administration. 

{FR  Doc.  9»-34464  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  6f  COMMERCE 

International  Trade  Administration 
[A-201-«22] 

Notice  of  Prelinilnary  Determination  of 
Sales  at  Less  Tkan  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Slieet  and  Strip  in  Coils 
from  Mexico 

AGENCY:  Impori  Administration, 
International  Tr^de  Administration, 
Department  of  Qommerce. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Martin  Odenyo,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)i  482-2924  or  (202)  482- 
5254,  respectively. 

The  Applicable  Statute 

Unless  othen^se  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351,  62 
FR  27296  (May  19.  1997). 

Preliminary  Determination 

We  preliminajily  determine  that 
stainless  steel  st  eet  and  strip  in  coils 
(SSSS)  from  Meiico  is  being,  or  is  likely 
to  be,  sold  in  th0  United  States  at  less 
than  fair  value  (ITFV),  as  provided  in 
section  733(b)  o|  the  Act.  "The  estimated 
margins  of  sales  |at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 


Case  History 

On  June  30. 1998.  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  SSSS  from 
France,  Germany,  Italy,  Japan,  Mexico. 
South  Korea,  Taiwan,  and  the  United 
Kingdom.  See  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  France, 
Germany,  Italy,  Japan,  Mexico,  South 
Korea.  Taiwan,  and  the  United 
Kingdom.  63  FR  37521  (July  13, 1998) 
(Initiation  Notice).  Since  the  initiation 
of  this  investigation  the  following 
events  have  occurred. 

In  the  Initiation  Notice,  the 
De[>artment  set  aside  a  period  for  all 
interested  parties  to  raise  issues 
regarding  product  coverage.  On  July  29, 
1998,  petitioners  (Allegheny  Ludlum 
Corp.;  J&L  Specialty  Steel,  Inc.; 
Washington  Steel  Division  of  Bethlehem 
Steel  Corporation;  United  Steelworkers 
of  America,  and  AFL-CIO/CLC)  filed 
comments  proposing  clarifications  to 
the  scope  of  these  investigations.  Also, 
from  July  through  October  1998,  the 
Department  received  numerous 
submissions  from  petitioners  and 
respondents  concerning  product 
coverage. 

Petitioners  identified  Mexinox  S.A.  de 
C.V  (Mexinox)  as  the  sole  producer  of 
the  subject  merchandise  in  Mexico. 
Thus  Mexinox  is  the  sole  respondent  in 
this  investigation.  See  Memorandum  to 
Joseph  Spetrini,  dated  September  21, 
1998.  Attachment  7  (Selection  of 
Respondents  Memo).  On  July  21,  1998, 
the  Department  also  requested 
comments  from  petitioners,  Mexinox, 
and  the  Embassy  of  Mexico  regarding 
the  criteria  to  be  used  for  model 
matching  purposes.  On  July  27  and 
December  3, 1998,  Mexinox  and 
petitioners  submitted  comments  on  our 
proposed  model  matching  criteria. 

Also,  on  July  24,  1998,  the  United 
States  International  Trade  Commission 
(the  ITC)  notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case. 

The  questionnaire  is  divided  into  five 
parts;  Section  A  (general  information, 
corporate  structure,  sales  practices,  and 
merchandise  produced).  Section  B 
(home  market  or  third-country  sales). 
Section  C  (U.S.  sales).  Section  D  (cost  of 
production/constructed  value),  and 
Section  E  (further  manufacturing  in  the 
United  States).  The  Department  issued 
its  antidumping  questionnaire  to 
Mexinox  on  August  3, 1998,  requesting 
that  Mexinox  respond  to  Sections  A-D. 
On  October  14, 1998,  we  instructed 
Mexinox  to  respond  to  Section  E  of  the 
questionnaire. 


Mexinox  submitted  its  response  to 
Section  A  of  the  questionnaire  on 
September  8. 1998;  Mexinox's  responses 
to  Sections  B  through  D  followed  on 
September  29,  and  to  Section  E  on 
November  10.  1998.  Petitioners  filed 
comments  on  Mexinox's  Sections  A 
through  D  responses  on  October  13,  and 
Octoter  21, 1998.  We  issued 
supplemental  questionnaires  for  Section 
A  to  Mexinox  on  October  14,  October 
29,  and  November  5, 1998,  and  for 
Sections  B  and  C  on  October  29, 1998. 
Mexinox  responded  to  our 
supplemental  questionnaires  for  Section 
A  on  October  29,  and  November  17, 
1998,  and  to  our  supplemental 
questionnaires  for  Sections  B  and  C  on 
November  17,  1998. 

On  October  6, 1998,  petitioners  made 
a  timely  request  for  a-thirty-day 
postponement  of  the  preliminary 
determination  pursuant  to  section 
733(c)(1)(A)  of  the  Act.  On  October  23, 
1998,  we  postponed  the  preliminary 
determination  until  no  later  than 
December  17, 1998.  See  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  Italy, 
France,  Germany,  Mexico,  Japan, 
Repubhc  of  Korea,  United  Kingdom,  and 
Taiwan;  Notice  of  Postponement  of 
Preliminary  Determinations  in 
Antidumping  Duty  Investigations,  63  FR 
56909  (October  23, 1998). 

Scope  of  the  Investigations 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  them  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
[e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Trie  merchandise  subject  to  mis 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7219.13.0q.3G,  7219.13.00.50, 
7219.13.00.70,  7219.13.00.80, 
7219.14.00.30,  7219.14.00.65, 
7219.14.00.90,  7219.32.00.05, 
7219.32.00.20,  7219.32.00.25, 
7219.32.00.35,  7219.32.00.36, 
7219.32.00.38.  7219.32.00.42, 
7219.32.00.44,  7219.33.00.05, 
7219.33.00.20.  7219.33.00.25, 
7219.33.00.35,  7219.33.00.36, 
7219.33.00.38,  7219.33.00.42, 
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7219.33.00.44,  7219.34.00.05. 
7219.34.00.20,  7219.34.00.25. 
7219.34.00.30,  7219.34.00.35. 
7219.35.00.05,  7219.35.00.15, 
7219.35.00.30,  7219.35.00.35. 
7219.90.00.10,  7219.90.00.20, 
7219.90.00.25,  7219.90.00.60. 
7219.90.00.80.  7220.12.10.00. 
7220.12.50.00,  7220.20.10.10, 
7220.20.10.15,  7220.20.10.60. 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15. 
7220.20.60.60,  7220.20.60.80. 
7220.20.70.05, 7220.20.70.10,       . 
7220.20.70.15,  7220.20.70.60, 
7220.20.70.80,  7220.20.80.00, 
7220.20.90.30,  7220.20.90.60, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  Sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled;  (2)  sheet  and  strip 
that  is  cut  to  length;  (3)  plate  [i.e..  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more);  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangulfu  in  shape,  of 
a  width  of  not  more  than  9.5  mm);  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufactiu«  of  razor  blades. 
See  Chapter  72  of  the  HTSUS, 
"AddiUonal  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting.  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi. 
yield  strength  of  between  170  and  270 


ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Susp>ension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  siuface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  suppUed  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metalUc 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromiiun  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remtdnder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III." ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 


specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
sihcon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1 700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17." ' 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
[e.g.,  carpet  knives).*  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  siUcon  of  between  0.20  and 


'  "Amokrome  m"  U  a  trademark  of  the  Arnold 
Engineering  Company. 


'  "Gilphy  36"  i*  a  trademark  of  Imphy,  S.A. 
^  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 
'This  list  of  uses  is  illustrative  ^.  d  provided  for 
descriptive  purposes  only. 
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0.50  percent,  pianganese  of  between 
0.45  and  0.80  {percent,  phosphorus  of  no 
more  than  0.0^5  percent  and  sulfur  of 
no  more  than  D.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  th^s  product  is  "GINS"  steel. 
The  third  spe<^alty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  O.io  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silico^  of  between  0.20  and 
0.50  percent,  4nd  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardnets  of  more  than  Hv  500 
guaranteed  aftar  customer  processing, 
and  is  supplieti  as,  for  example, 
"GIN6".5 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1907  ifcjough  March  31,  1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  Section  735(a)(2)  of  the 
Tariff  Act,  on  t)ecember  14, 1998, 
Mexinox  requested  that,  in  the  event  of 
an  affirmative  preliminary 
determination  in  this  investigation,  the 
E)epartment  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
an  affirmative  preliminary 
determination  in  the  Federal  Register, 
and  extend  the  provisional  measures  to 
not  more  than  six  months.  In 
accordance  with  19  CFR  351.210(b), 
because:  (1)  our  preliminary 
determination  b  affirmative;  (2) 
Mexinox  accounts  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise:  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
the  respondent's  request  and  are 
postponing  the  final  determination  imtil 
no  later  than  135  days  after  the 
publication  of  ^his  notice  in  the  Federal 
Register.  Suspension  of  liquidation  will 
be  extended  aacordingly. 

AffiliatioD 

We  have  preliminarily  determined 
that  Mexinox  it  affiliated  with  Thyssen 
Stahl  AG  (Thy$sen  Stahl)  and  Thyssen 
AG  (Thyssen).  Section  771(33)(E)  of  the 
Act  provides  that  the  Department  shall 
consider  comp^es  to  be  affiliated 
where  one  owns,  controls  or  holds,  with 
the  power  to  vpte,  five  percent  or  more 
of  the  outstanding  voting  stock  or  shares 
of  any  other  cotnpany.  Where  the 
Department  ha$  determined  that  a 


'■•GIN4M0' 
proprietary  grades 


Gl  N5"  and  "GINe"  are  the 
if  Hitachi  Metals  America,  Ltd. 


company  directly  or  indirectly  holds  a 
five  percent  or  greater  equity  interest  in 
another  company,  the  Department  has 
deemed  these  companies  to  be  affiliated. 

We  have  preliminarily  determined 
that  Mexinox  is  affiliated  with  Thyssen 
and  Thyssen  Stahl  because  these  two 
companies  indirectly  own  and  control 
36  percent  of  Mexinox's  outstanding 
stock.  We  examined  the  record  evidence 
to  evaluate  the  nature  of  Mexinox's 
relationship  with  Thyssen  Stahl  and 
Thyssen.  Mexinox's  Section  A 
Questionnaire  Response,  dated 
September  8, 1998,  states  that  Krupp 
Thyssen  Stainless  (KTS)  is  a  joint 
venture  entity  owned  60  percent  by 
Krupp  and  40  percent  by  Thyssen  Stahl, 
and  that  KTS  owns  90  percent  of 
Mexinox.  The  supporting  exhibits  to 
this  submission  confirm  Thyssen  Stahl's 
interest  in  KTS  and  KTS's  90  percent 
shareholder  interests  in  Mexinox.  In  its 
submission  dated  December  9, 1998,  the 
petitioners  submitted  to  the  Department 
publicly  available  data  that  confirmed 
not  only  the  foregoing  shareholding 
interests,  but  also  confirmed  that 
Thyssen  Stahl  is  a  wholly-owned 
subsidiary  of  Thyssen.  Consequently, 
Thyssen,  through  Thyssen  Stahl  and 
KTS,  indirectly  owms  36  percent  interest 
in  Mexinox.  Therefore,  Mexinox,  as  the 
majority  owned  subsidiary  of  the  joint 
venture  entity  KTS,  is  affiliated  with  the 
joint  venturer  Thyssen  Stahl  and  its 
parent  company,  Thyssen,  pursuant  to 
section  771(33)(E)  of  the  Act.  See  Steel 
Wire  Rod  From  Sweden.  63  FR  40499. 
40453  Only  29. 1998)  (Mre  Rod  From 
Sweden). 

In  addition,  we  have  preliminarily 
determined  that  Mexinox  is  affiliated 
with  Thyssen  AG  and  its  U.S.  affiliates. 
Piu^uant  to  section  771(33)(F)  of  the 
Act,  affiliation  exists  between  a  parent 
company  and  its  various  subsidiaries 
where  the  subsidiaries  are  under  the 
common  control  of  the  ultimate  parent 
company.  The  statute  defines  control  as 
being  in  a  position  to  legally  or 
operationally  exercise  restraint  or 
direction  over  the  other  entity.  Actual 
exercise  of  control  is  not  required  by  the 
statute.  In  this  investigation,  the  nature 
and  quality  of  corporate  contact 
necessitate  a  findiiig  of  affiliation  vis-a- 
vis the  common  control  mechanism. 

Section  771(33)(F)  of  the  Act  and  the 
Department's  determinations  in  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Brazil,  62  FR  18486.  18490  (April  15. 
1997),  and  Wire  Rod  From  Sweden  at 
40452,  support  a  finding  that  Mexinox, 
Thyssen  Stahl  and  Thyssen's  affiliates 
in  the  U.S.  market  are  under  the 
common  control  of  Thyssen  and, 
therefore,  affiliated  with  Thyssen.  and 
each  other.  The  record  evidence  shows 


that  Thyssen.  as  the  majority  equity 
holder  and  ultimate  parent  company  of 
its  various  affiliates,  is  in  a  position  to 
exercise  direction  and  restraint  over  the 
Thyssen  affiliates'  production  and 
pricing.  The  record  evidence  also  shows 
that  Thyssen  indirectly  holds  a 
substantial  equity  interest  in  Mexinox 
and  is  in  a  position  to  legally  and 
operationally  exercise  direction  and 
restraint  over  Mexinox  (see 
Memorandum  to  Joseph  Spetrini. 
Mexinox  Affiliation,  December  17. 
1998)  (Affiliation  Memo).  The  evidence, 
taken  as  a  whole,  strongly  suggests  that 
Thyssen  has  several  potential  avenues 
for  exercising  direction  and  restraint 
over  Mexinox's  production,  pricing  and 
other  business  activities.  In  sum, 
Thyssen's  substantial  equity  ownership 
in  both  Mexinox  and  its  Thyssen 
affiliates,  in  conjimction  with  the 
"totality  of  other  evidence  of  control," 
requires  a  finding  that  these  companies 
are  under  the  common  control  of 
Thyssen,  and  are  therefore  affiliated 
parties  within  the  meaning  of  section 
771(33)(F)oftheAct. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSSS 
from  Mexico  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV),  as  described  in  the 
"export  price  and  constructed  export 
price"  and  "normal  value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  for  comparison  to  weighted- 
average  hA^s. 

On  January  8, 1998,  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC)    . 
issued  a  decision  in  CEMEX  v.  United 
States,  133  F.3d  897  (Fed.  Or.  1998).  In 
that  case,  based  on  the  pre-URAA 
version  of  the  Act.  the  CAFC  discussed 
the  appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  The 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV.  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV.  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  vnll  use  sales  of 
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similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison. 

Transactions  Investigated 

For  its  home  market  and  U.S.  sales, 
Mexinox  reported  the  date  of  invoice  as 
the  date  of  sale,  in  keeping  with  the 
Department's  stated  preference  for  using 
the  invoice  date  as  the  date  of  sale 
(section  19  CFR  351.401  (i)).  Mexinox 
further  stated  that  the  invoice  date 
represented  the  date  when  the  essential 
terms  of  sales,  i.e.,  price  and  quantity, 
are  definitively  set,  and  that  up  to  the 
invoice  date,  these  terms  were  subject  to 
change.  However,  petitioners  have 
alleged  that  the  sales  dociunentation 
provided  by  Mexinox  does  not  appear  to 
support  Mexinox's  claims  that  price  and 
quantity  may  change  at  any  time 
between  the  order  acceptance  date 
(confirmation  date)  and  the  final  invoice 
date.  On  October  29, 1998,  the 
Department  requested  that  Mexinox 
provide  additional  information 
concerning  the  nature  and  frequency  of 
price  and  quantity  changes  occurring 
between  the  date  of  order  and  date  of 
invoice.  In  addition,  we  requested  that 
Mexinox  report  sales  during  the  POI  for 
which  Mexinox  had  issued  an  order 
acceptance,  in  addition  to  those  sales 
invoiced  during  the  POI.  Mexinox 
responded  to  our  request  on  November 
17, 1998.  We  have  preliminarily 
determined  that  the  date  of  invoice  is 
the  appropriate  indicator  of  the  actual 
date  of  sale  because  record  evidence 
indicates  that  in  a  substantial  number  of 
instances  the  price  and  quantity 
changed  between  the  date  of  the  order 
acceptance  and  the  date  of  invoice,  thus 
substantiating  Mexinox's  claim  that 
price  and  quantity  terms  are  subject  to 
negotiation  until  the  date  of  invoice.  See 
Mexinox's  November  17, 1998 
Submission,  pages  5-6.  We  will 
examine  this  issue  closely  at 
verification.  If  we  determine  that  order 
confirmation  date  is  the  more 
appropriate  date  of  sale,  to  the  extent 
that  this  information  has  not  been 
provided  we  may  resort  to  facts 
available  for  the  final  determination. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,,  we  considered  all  products 
produced  by  the  respondent  covered  by 
the  description  in  the  "Scope  of  the 
Investigation"  section,  above,  and  sold 
in  the  home  market  during  the  POI,  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 


in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  and 
reporting  instructions  listed  in  the 
Department's  questionnaire. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting  price  of  the  comparison 
sales  in  the  home  market  or,  when  NV 
is  based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general,  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affect  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision). 

In  implementing  these  principles  in 
this  investigation,  we  asked  Mexinox  to 
identify  the  specific  differences  and 
similarities  in  selling  functions  and/or 
support  services  between  all  phases  of 
marketing  in  the  home  market  and  the 
United  States.  Mexinox  identified  two 
channels  of  distribution  in  the  home 
market:  (1)  distributors/retailers  and  (2) 
end-users.  For  both  channels,  Mexinox 
performs  similar  selling  functions  such 
as  pre-sale  technical  assistance  and 
after-sales  warranty  services.  Because 
channels  of  distribution  do  not  qualify 
as  separate  LOTs  when  the  selling 
functions  performed  for  each  customer 
class  are  sufficiently  similar,  we 
determined  that  there  exists  one  LOT  for 
Mexinox's  home  market  sales.  See 
Certain  Stainless  Steel  Wire  Rods  from 
France:  Final  Results  of  Antidumping 


Duty  Administrative  Review,  63  PR 
30185,  30190  (June  3,  1998). 

For  the  U.S.  market,  Mexinox 
reported  in  its  original  questionnaire 
response  two  LOTs:  1)  EP  sales 
consisting,  in  some  cases,  of  sales  made 
directly  to  unaffiliated  U.S.  customers, 
and  in  other  cases  of  sales  made  from 
the  merchandise  finished  goods  stock 
held  at  the  Mexican  factory  in  San  Luis 
Potosi  (SLP  Stock  sales);  and  2)  CEP 
sales  made  through  Mexinox  USA's 
Brownsville  warehouse  to  service 
centers  and  end  users.  The  Department 
examined  the  selling  functions 
performed  by  Mexinox  for  both  EP  and 
CEP  sales  (after  deductions  under 
772(d)).  These  selling  functions 
included  customer  sales  contacts  [i.e., 
visiting  current  or  potential  customers 
receiving  orders  and  promotion  of  new 
products),  technical  services,  inventory 
maintenance,  and  business  system 
development.  We  found  that  Mexinox 
provided  a  qualitatively  different  degree 
of  these  services  on  EP  sales  than  it  did 
on  CEP  sales,  and  that  the  selling 
functions  were  sufficiently  different  to 
warrant  a  determination  that  two 
separate  LOTs  exist  in  the  United  States. 

When  we  compared  EP  sales  to  home 
market  sales,  we  determined  that  both 
sales  were  made  at  the  same  LOT.  For 
both  EP  and  home  market  transactions, 
Mexinox  sold  directly  to  the  customer, 
and  provided  similar  levels  of  customer 
sales  contacts,  technical  services,  and 
inventory  maintenance.  For  CEP  sales  as 
adjusted,  Mexinox  performed  fewer 
customer  sales  contacts,  technical 
services,  inventory  maintenance,  and 
warranty  services.  In  addition,  the 
differences  in  selling  functions 
performed  for  home  market  and  CEP 
transactions  indicate  that  home  market 
sales  involved  a  more  advanced  stage  of 
distribution  than  CEP  sales.  In  the  home 
market,  Mexinox  provides  marketing 
further  down  the  chain  of  distribution 
by  providing  the  range  of  customized 
downstream  selling  functions  that  are 
normally  performed  by  service  centers 
in  the  U.S.  market  (e.g.,  further 
processing  of  coils,  inventory 
maintenance,  just-in-time  deliveries, 
technical  advice,  credit  and  collection, 
etc.) 

Based  on  the  above  analysis,  we 
determined  that  CEP  and  the  starting 
price  of  home  market  sales  represent 
different  stages  in  the  marketing 
process,  and  are  therefore  at  different 
LOTs.  Therefore,  when  we  compared 
CEP  sales  to  home  market  sales,  we 
examined  whether  a  level-of-trade 
adjustment  may  be  appropriate.  In  this 
case,  Mexinox  sold  at  one  LOT  in  the 
home  market:  therefore,  then-  is  no  basis 
upon  which  to  determine  whedier  there 
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is  a  pattern  of  cionsistent  price 
differences  between  levels  of  trade. 
Further,  we  dojiot  have  the  information 
which  would  allow  us  to  examine 
pricing  patterns  of  Mexinox's  sales  of 
other  similar  products,  and  there  are  no 
other  respond^t's  or  other  record 
evidence  on  wl^ch  such  an  analysis 
could  be  based] 

Because  the  data  available  does  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment  and  the  level  of  trade 
in  Mexico  for  Mexinox  is  at  a  more 
advanced  stage  than  the  level  of  trade  of 
the  CEP  sales.  ^  CEP  offset  is 
appropriate  in  Accordance  with  section 
773(a)(7)(B)  of  ihe  Act,  as  claimed  by 
Mexinox.  We  besed  the  CEP  offset 
amount  on  the  amount  of  home  market 
indirect  sellingi  expenses,  and  limited 
the  deduction  lor  home  market  (HM) 
indirect  selling,  expenses  to  the  amount 
of  indirect  selling  expenses  deducted 
from  CEP  in  accordance  with  section 
772(d)(1)(D)  of  the  Act.  We  appUed  the 
CEP  offset  to  NV,  whether  based  on 
home  market  prices  or  CV. 

In  addition  to  the  three  channels  of 
distribution  contained  in  the  two  U.S. 
levels  of  trade  Mexinox  reported  in  its 
original  questionnaire  response, 
Mexinox  reported  (in  response  to  the 
Department's  r^uest  in  a  supplemental 
questionnaire)  U.S.  sales  through  two 
other  channels  tof  distribution:  CEP  sales 
through  a  U.S.  affiliate  of  Krupp;  and 
CEP  sales  through  a  U.S.  affiUate  of 
Thyssen  AG.  \^e  do  not  at  this  time 
have  the  infon^ation  on  the  record  to 
enable  us  to  m^ke  a  LOT  determination 
for  these  two  cl^aimels  of  distribution. 
We  are  currently  soliciting  such 
information  frolm  Mexinox  and  will 
invite  comment  on  the  information  we 
receive  from  interested  parties.  For  the 
purposes  of  thi$  preliminary 
determination,  we  treated  both  of  these 
channels  of  distribution  as  equivalent  to 
the  CEP  level  of  trade  as  described 
above. 

Export  Price  and  Constructed  Export 
Price  I 

Mexinox  reported  its  sales  of  subject 
merchandise  sold  to  unaffiliated  U.S. 
customers  throtigh  its  affiliated 
company,  Mexinox  USA.  as  EP 
transactions.  For  EP  sales,  the  price 
terms  were  set  by  management  in 
Mexico  before  Importation  into  the 
United  States,  and  the  products  were 
shipped  directly  to  the  customer 
through  Mexinox  USA  without  being 
introduced  intd  U.S.  inventory. 
Furthermore,  we  reviewed  the 
information  M#xinox  submitted  about 
the  sales  procefs  for  these  sales  and 
determined  that  the  role  Mexico  USA 
played  was  anqillary  at  most.  Mexinox 


reported  as  CEP  transactions  its  sales  of 
subject  merchandise  sold  to  Mexinox 
USA  for  its  own  accoimt.  Mexinox  USA 
then  resold  the  subject  merchandise 
after  importation  to  unaffiliated 
customers  in  the  United  States. 

We  calculated  EP,  in  accordance  with 
section  772(a)  of  the  Act,  for  those  sales 
where  the  merchandise  was  sold  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  based  EP  on  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
discounts,  rebates,  and  debit/credit 
rates.  We  also  made  adjustments  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight,  foreign  brokerage  and 
handling,  foreign  inland  insurance,  U.S. 
inland  freight,  U.S.  brokerage  and 
handling,  U.S.  customs  duty,  and  U.S. 
warehousing.  We  also  added  duty 
drawback  to  the  starting  price,  in 
accordance  with  section  772(c)(1)(B)  of 
the  Act. 

We  calculated  CEP,  in  accordance 
with  section  772(b)  of  the  Act,  for  those 
sales  to  the  first  unaffiliated  purchaser 
that  took  place  after  importation  into  the 
United  States.  We  based  CEP  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  adjustments  for 
discounts,  rebates,  and  debit/credit 
notes  where  applicable.  We  also  made 
deductions  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act;  these  included,  where 
appropriate,  U.S.  customs  duties,  U.S. 
inland  freight,  foreign  brokerage  and 
handling,  and  foreign  inland  insurance. 
In  accordance  with  section  772(d)(1)  of 
the  Act,  we  deducted  those  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs  and  warranty  expenses),  inventory 
carrying  costs,  and  other  indirect  selling 
expenses.  We  also  made  an  adjustment 
for  profit  in  accordance  with  section 
772(d)(3)  of  the  Act,  and  added  duty 
drawback  to  the  starting  price  in 
accordance  with  section  772(c)(1)(B)  of 
the  Act.  In  addition,  the  U.S.  entity 
affiliated  with  Mexinox  through 
Thyssen  AG  (discussed  above) 
performed  some  further  manufacturing 
of  some  of  Mexinox's  U.S.  sales.  For 
these  sales,  we  deducted  the  cost  of 
further  manufacturing  in  accordance 
with  772(d)(2)  of  the  Act.  In  calculating 
the  cost  of  further  manufacturing  from 
the  Thyssen  affiliate,  we  relied  upon  the 
further  manufacturing  information 
Mexinox  provided  except  for  general 
and  administrative  (G&A)  expenses. 


Mexinox's  reported  G&A  expenses 
included  interest  expense  and  G&A 
expense.  Mexinox  also  included  a 
separate  amount  for  interest  expense. 
Therefore,  we  deducted  the  interest 
expense  from  the  total  G&A  expenses 
and  we  accounted  for  interest  expenses 
as  a  separate  item  in  our  total  cost 
calculation.  Also,  Mexinox  calculated 
G&A  using  a  ratio  specific  to  stainless 
steel  processing.  We  recalculated  the 
ratio  by  dividing  company-wide  G&A 
expenses  by  total  processing  costs.  See 
memorandvun  from  Laurens  Van  Houten 
to  Neal  Halper  regarding  cost  of 
production  and  constructed  value 
calculation  dated  December  17, 1998. 
As  indicated  above  under  "Level  of 
Trade,"  Mexinox  made  some  U.S.  sales 
through  an  affiliate  of  Thyssen  AG.  In 
its  November  17, 1998  submission 
Mexinox  reported  (at  page  20)  that  this 
affiliate  subsequently  resold  a  small 
amount  of  this  merchandise  to  other 
Thyssen  affiliates.  On  December  14, 
1988  we  requested  that  Mexinox  report 
these  downstream  U.S.  sales.  We  will 
receive  Mexinox's  response  on  January 
4,  1999,  and  will  consider  using  the 
information  for  the  final  determination. 
However,  section  776(a)  of  the  Act 
requires  the  Department  to  resort  to 
facts  available  if  a  party  "fails  to  provide 
(requested]  information  by  the  deadlines 
for  submission  of  the  information  or  in 
the  form  and  manner  requested,  subject 
to  subsections  (c)(1)  and  (e)  of  section 
782."  Furthermore,  section  776(b)  of  the 
Act  authorizes  the  Department,  if  it 
finds  that  a  party  has  failed  to  act  to  the 
best  of  its  ability  in  compljring  with  a 
request  for  information,  to  use  an 
inference  adverse  to  the  interests  of  the 
party  in  selecting -from  among  the  facts 
otherwise  available.  We  determine  that 
by  reporting  in  its  November  17, 1998 
submission  its  U.S.  sales  to  affiliated 
customers,  rather  than  to  the  first 
imaffiliated  U.S.  customer,  Mexinox  has 
failed  to  act  to  the  best  of  its  ability. 
Therefore,  for  pvuposes  of  this 
preliminary  determination  we  assigned 
a  margin  to  these  sales  based  on  the 
facts  available,  pursuant  to  section 
776(a)  of  the  Act.  As  facts  available,  we 
assigned  to  these  sales  the  highest 
margin  we  found  for  any  of  the  sales 
made  by  the  Thyssen  AG  affiliate  to  its 
unaffiliated  U.S.  customers 

Normal  Value 

A.  Selection  of  Comparison  \farket 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  {i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
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percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  respondent's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  voliune  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Because  the  respondent's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  for  the  subject 
merchandise,  we  determined  that  the 
home  market  was  viable. 

B.  Affiliated-Party  Transactions  and 
Arm's-Length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  were  excluded  from  our  analysis 
because  we  considered  them  to  be 
outside  the  ordinary  course  of  trade.  See 
19  CFR  351.102(b).  To  test  whether 
these  sales  were  made  at  arm's-length 
prices,  we  compared  on  a  model- 
specific  basis  the  starting  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
minus  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise,  prices  to  the  affihated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c).  In 
instances  where  no  price  ratio  could  be 
calculated  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  imaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's-length  prices  and, 
therefore,  excluded  them  from  our  LTFV 
analysis.  See,  e.g.,  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Emulsion  Styrene- 
Butadiene  Rubber  from  Brazil,  63  PR 
59509  (Nov.  8, 1998),  citing  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
PR  37062  (July  9, 1993).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made  a 
comparison  to  the  next  most  similar 
model. 

C.  Cost  of  Production  Analysis 

Based  on  the  cost  allegation  contained 
in  the  petition,  the  Department  found 
reasonable  groimds  to  believe  or  suspect 
that  sales  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  the  merchandise,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  the  respondent  made  home 


market  sales  during  the  POI  at  prices 
below  its  cost  of  production  (COP) 
within  the  meaning  of  section  773(b)  of 
the  Act  (See  Initiation  Notice). 

We  calculated  the  COP  based  on  the 
sum  of  the  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amoimts  for  SG&A 
and  packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act. 

We  used  the  respondent's  reported 
COP  amounts,  adjusted  as  discussed 
below,  to  compute  weighted-average 
COPs  during  the  POI.  We  compared  the 
weighted-average  COP  figures  to  home 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  l)elow 
COP.  On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges  and  discounts. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  in  accordance 
with  sections  773(b)(1)  (A)&(B)  of  the 
Act:  (1)  Whether,  within  an  extended 
period  of  time,  such  sales  were  made  in 
substantial  quantities;  and  (2)  whether 
such  sales  were  made  at  prices  which 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade. 

Where  twenty  percent  or  more  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  below  the  COP,  we  found 
that  sales  of  that  model  were  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  sections  773(b)(2)  (B)  and  (C)  of  the 
Act.  Based  on  our  comparison  of  prices 
to  the  weighted-average  per-ujiit  cost  of 
production  for  the  POI,  we  determined 
whether  the  below-cost  prices  were 
such  as  to  provide  for  recovery  of  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)P)  of 
the  Act.  Therefore,  we  disregarded 
below-cost  sales  in  determining  NV. 

Our  cost  test  for  Mexinox  revealed 
that  less  than  twenty  percent  of 
Mexinox's  home  market  sales  of  certain 
products  were  at  prices  below 
Mexinox's  COP.  We  therefore  concluded 
that  for  such  products,  Mexinox  had  not 
made  below-cost  sales  in  substantial 
quantities.  See  section  773  (b)(2)(C)(i)  of 
the  Act.  We  therefore  retained  all  such 
sales  in  our  analysis.  For  other  products, 
more  than  twenty  percent  of  Mexinox's 
sales  were  at  below-cost  prices.  In  such 
cases  we  disregarded  the  below-cost 
sales,  while  retaining  the  above-cost 
sales  for  our  analysis.  See  Preliminary 
Determination  Analysis  Memorandimi, 
December  17, 1998,  a  public  version  of 
which  is  on  file  in  room  B-009  of  the 
main  Commerce  building.  We  relied  on 


the  respondent's  reported  COP  and  CV 
amounts  except  as  noted  below. 

1 .  We  revised  the  reported  material 
cost  obtained  from  affiliates  to  include 
the  highest  of  cost  of  production, 
transfer  price,  or  market  price.  We  made 
this  adjustment  in  accordance  with 
section  773(f)(3)  of  the  Act. 

2.  We  revised  the  reported  G&A  rate 
to  include  G&A  expenses  as  reported  in 
the  financial  statement  without 
adjustment  for  expenses  incurred  on 
behalf  of  subsidiaries.  Additionally,  we 
applied  the  revised  G&A  rate  to  the  cost 
elements  on  which  the  rate  was  based 
in  order  to  ensure  that  we  did  not 
imderstate  the  total  G&A  expenses. 

3.  We  revised  the  reportea  net 
financing  expense  ratio  to  include  an 
offset  only  for  those  items  which  we 
determined  to  be  short-term  interest 
income.  This  is  consistent  with  our 
methodology  for  calculating  financing 
expenses.  See,  e.g.  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al; 
Final  Results  of  Antidumping  Reviews, 
Partial  Termination  of  Administrative 
Reviews,  and  Revocation  Part  of 
Antidumping  Duty  Orders,  60  FR  10900, 
10925  (February  28. 1998). 

D.  Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication,  SG&A  expenses, 
profit,  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  We 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses 
incurred  on  sales  made  in  the  ordinary 
course  of  trade. 

E.  Price-to-Price  Comparisons 

We  calculated  NV  based  on  prices  to 
unaffiliated  customers  or  prices  to 
affiliated  customers  that  we  determined 
to  be  at  arm's  length.  We  made 
adjustments  for  debit/credit  notes, 
interest  revenue,  discounts,  rebates, 
insurance  revenue,  and  fi«ight  revenue, 
where  appropriate.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  insurance, 
handling,  and  warehousing,  pursuant  to 
section  773(a)(6)(B)  of  the  Act.  In 
addition,  we  made  adjustments  for 
differences  in  cost  attributable  to 
difiierences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  i9  CFR 
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351.411,  as  we^  as  for  differences  in 
circumstances  (f  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410.  We 
made  CXDS  adji^stments  for  imputed 
credit  expenses  and  warranty  expenses. 
We  also  made  an  adjustment,  where 
appropriate,  for  the  CEP  offset  in 
accordance  with  section(a)(7)(B)  of  the 
Act.  Finally,  w#  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  in  accordance  with  sections 
773(a)(6)  (A)  ai^  (B)  of  the  Act. 

F.  Price-to-CV  Comparisons 

In  accordanc*  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
match  of  such  Or  similar  merchandise. 
Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a}(a]  of  the  Act.  For 
comparisons  tojEP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses.  Where  we 
compared  CV  to  CEP,  we  deducted  from 
CV  the  weighted-average  home  market 
direct  selling  expenses.  We  also  made 
an  adjustment,  where  appropriate,  for 
the  CEP  offset  in  accordance  with 
section  773(a)(7)(B)  of  the  Act. 

Currency  Conversion 

We  made  ciu^ncy  conversions  into 
U.S.  dollars  basied  on  the  exchange  rates 
in  efliect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  >fith  section  773A(a)  of 
the  Act.  I 

Verification 

As  provided  pi  section  782(i)  of  the 
Act,  we  will  ve^fy  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  Uquidation 
of  all  imports  of  subject  merchandise 
that  are  entered^  or  withdrawn  from 
warehouse,  for  t:onsiunption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  U.S.  Custonis  Service  to  require  a 
cash  deposit  or  ^e  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  export 
price,  as  indicated  below.  These 
suspension-of-Uquidation  instructions 
will  remain  in  affect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 

Weighted-aver- 
age margin 
(Percentage) 


Mexinox 


23.27 


Fxporter/manufacturer 

Weighted^ver- 
age  margin 
(Percentage) 

AH  Others 

23.27 

Commission  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  have  notified  the 
Commission  of  our  determination.  If  our 
final  determination  is  affirmative,  the 
Commission  will  determine  before  the 
later  of  120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
imports  of  stainless  steel  sheet  and  strip 
are  materially  injuring,  or  threaten 
material  injiuy  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  pubUcation  of  this 
preliminary  determination.  See  19  CFR 
351.309.  A  hst  of  authorities  used  and 
an  executive  siunmary  of  issues  should 
accompany  any  briefs  submitted  to  the 
De(>artinent.  This  summary  should  be 
limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  See  19  CFR  351.310.  Tentatively, 
any  hearing  will  be  held  fifty-seven  days 
after  pubUcation  of  this  notice  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230,  at  a  time  and 
location  to  be  determined.  Parties 
should  confirm  by  telephone  the  date, 
time,  and  location  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
niunber;  (2)  the  number  of  participants; 
and  (3)  a  Ust  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
See  19  CFR  351.310(c).  We  intend  to 
issue  our  final  determination  in  this 
investigation  no  later  than  135  days 


after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.205  (c). 

Date:  December  17, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  98-34465  Filed  12-31-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-814] 

Notice  of  Preiiminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Sheet  and  Strip  In  Colls 
From  France 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Robert  Boiling,  Import 
Adoodnistration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3964  or  (202)  482- 
3434,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351,  (May  19, 
1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
Stainless  Steel  Sheet  and  Strip  in  Coils 
("SSSS")  from  France  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  The 
Department  used  the  data  submitted 
December  1, 1998  in  its  analysis. 

Case  History 

On  July  13, 1998,  the  Department 
initiated  antidumping  duty 
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investigations  of  imports  of  stainless 
steel  sheet  and  strip  in  coils  from 
France,  Germany,  Italy,  Japan,  Mexico, 
South  Korea,  Taiwan  and  the  United 
Kingdom  [Notice  of  Initiation  of 
Antidumping  Investigations:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
France,  Germany,  Italy,  Japan,  Mexico, 
South  Korea,  Taiwan  and  the  United 
Kingdom  (63  FR  37521  (July  13, 1998)). 
Since  the  initiation  of  this  investigation 
the  following  events  have  occiured. 

The  E>epartment  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  On  July  27, 
1998,  Allegheny  Ludlum  Corporation, 
Armco,  Inc.,'  J&L  Specialty  Steel,  Inc.,^ 
Washington  Steel  EKvision  of  Bethlehem 
Steel  Corporation  (formerly  Lukens, 
Inc.),  the  United  Steelworkers  of 
America,  AFL-aO/CLC  ,  the  Butler 
Armco  Independent  Union  ^  and  the 
Zanesville  Armco  Independent 
Organization,  Inc.*  ("petitioners") 
submitted  comments  to  the  Department 
stating  that  they  generally  agree  with  the 
Department's  product  characteristics 
and  model  match  criteria.  However, 
petitioners  noted  that  the  products' 
actual  alloy  content,  within  certain 
ranges,  must  be  incorporated  from  the 
outset  into  the  product  characteristics 
that  comprise  the  product  matching 
hierarchy  that  create  the  control 
nimibers  (CONNUMs).  Additionally,  on 
July  27, 1998,  respondent  Usinor 
submitted  comments  stating  that  the 
order  and  categories  of  some  of  the 
elements  should  be  modified  to  ensure 
that  the  Department's  model  matching 
criteria  appropriately  identify  identical 
and  like  products,  consistent  with  the 
statute.  Further,  on  July  28,  1998, 
respondent  submitted  additional 
comments  on  its  product  specification 
information  regarding  certain  products 
(i.e.,  Durphynox  17  and  Gilphy  36).  On 
December  3, 1998,  petitioners  submitted 
additional  comments,  pertaining  to  all 
of  the  pending  SSSS  investigations, 
detailing  for  the  Department  the 
appropriate  basis  for  product 
comparison  when  matching  sales  of 
non-identical  merchandise.  On 
December  4, 1998,  petitioners  submitted 
additional  comments,  specific  to  the 
French  SSSS  case,  on  the  additional 
finish  information  provided  by  Usinor. 
On  December  7, 1998,  Usinor  submitted 
comments  arguing  that  the  E)epartment 
should  disregard  concerns  articulated 


■  Annco,  Inc.  is  not  a  petitioner  in  the  Mexico 
case. 

'J&L  Si>ecialty  Steel,  Inc.  is  not  a  petitioner  in  the 
France  case. 

'Butler  Armco  Independent  Union  is  not  a 
petitioner  in  the  Mexico  case. 

'Zanesville  Armco  Independent  Organization, 
Inc.  is  not  a  petitioner  in  the  Mexico  case. 


by  petitioners  in  their  letters  of 
Clecember  4th  and  7th,  1998.  However, 
Usinor  misinterprets  the  purpose  of  the 
early  deadline  for  commenting  on 
model  matching.  The  purpose  of  that 
deadline  is  not  to  cut  off  comment  on 
all  model  match  related  issues,  but 
rather  to  let  parties  know  the  date  by 
which  they  must  respond  in  order  to 
ensure  that  their  comments  are 
considered  in  formulating  initial 
questionnaires.  In  this  way  the 
Department  tries  to  avoid  situations  in 
which  parties  point  out  relevant 
matching  criteria  too  late  for  the 
Department  to  gather  necessary  data. 
Petitioners'  December  comments  do  not 
propose  gathering  new  types  of 
information,  but  rather  suggest  other 
ways  to  arrange  the  criteria  already 
reported.  Depending  on  the  content, 
such  general  comments  are  subject  to 
the  deadlines  of  new  factual 
information,  or  for  legal  arguments.  19 
CFR  351.301  and  351.309,  respectively. 

On  July  24, 1998,  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case.  Additionally, 
on  August  5, 1998,  the  ITC  published  its 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured  or  is  threatened  wi&  material 
injury  by  reason  of  imports  of  the 
subject  merchandise  from  France  (63  FR 
29250). 

On  August  3, 1998,  the  Department 
issued  an  antidumping  duty 
questionnaire  to  Usinor  and  Imphy,  S.A. 
On  September  9, 1998,  the  Department 
received  Usinor's  response  to  Section  A 
of  the  questionnaire.  In  this  response, 
Usinor  stated  that  it  made  sales  in  the 
home  market  through  its  Ugine  division, 
and  through  Bemier  SNC  (Bemier)  and 
Ugine-Service  SAS  (Ugine-Service),  and 
in  the  U.S.  market  through  its  affihate 
Uginox.  Additionally,  on  September  29, 
1998,  the  Department  received  Usinor's 
responses  to  Sections  B,  C,  D,  and  E  of 
the  questionnaire.  On  September  29  and 
October  14, 1998,  petitioners  filed 
comments  on  Usinor's  questionnaire 
responses.  On  October  20, 1998,  we 
issued  a  supplemental  questionnaire  to 
Usinor  for  Sections  A,  B,  C,  D,  and  E. 
On  November  12  and  December  1, 1998, 
we  received  Usinor's  responses  to  the 
Department's  supplemental 
questionnaire.  On  December  2. 1998, 
petitioners  filed  comments  to  the 
upcoming  preliminary  determination 
with  respect  to  Usinor's  sales  and 
confirmation  dates. 

On  August  31, 1998,  in  a  letter  to  the 
Department,  respondent  Usinor 
requested  that  it  not  be  required  to 


report  downstream  sales  in  France  by 
Bemier  or  Ugine-Service,  or  sales  in  the 
United  States  by  Edgcomb  Metals,  Inc. 
(Edgcomb).  Usinor  requested  that  it  not 
be  required  to  report  downstream  sales 
in  France  because  Bemier's  and  Ugine- 
Service's  relevant  resales:  (1)  represent 
approximately  five  percent  of  sales  in 
France  during  the  POI;  (2)  are  all  at  a 
different  level  of  trade  from  United 
States  sales;  (3)  for  the  most  part  are  not 
likely  to  match  U.S.  sales;  and  (4)  would 
entail  a  disproportionately  large  effort  to 
report.  Additionally,  Usinor  also 
requested  that  it  not  be  required  to 
report  sales  in  the  United  States  by 
Edgcomb,  an  affiliated  processor/ 
reseller.  Usinor  stated  tnat  the  majority 
of  Ugine's  sales  of  SSSS  in  the  United 
States  are  made  by  Uginox,  a  wholly- 
owned  subsidiary  of  Usinor,  and  that 
during  the  POI,  Uginox  sold  a  small 
quantity  of  SSSS  to  Edgcomb.  Also, 
Usinor  argues  that  while  Edgcomb  is 
affiliated  with  Usinor,  since  January  1, 
1998,  Usinor  only  indirectly  owns 
28.5%  of  its  shares  through  its  control 
of  SoUac,  which  is  wholly  owned  by 
Usinor.^  Usinor  asserts  that  Edgcomb 
should  not  be  regarded  as  affiliated  with 
Uginox  because  Uginox  and  Edgcomb 
are  not  imder  common  control,  and 
neither  Uginox  nor  Edgcomb  controls 
the  other.  On  September  11, 1998,  in  a 
letter  to  the  Department,  petitioners 
contested  Usinor's  request  for 
exemption  from  reporting  certain  home 
market  and  U.S.  sales.  In  the  home 
market,  petitioners  argue  that  Usinor 
misapplied  the  Department's  five 
percent  test  *  by  calculating  the 
percentage  of  sales  made  by  affiliated 
buyers  to  their  unaffiliated  customers 
rather  than  calculating  the  percentage  of 
sales  made  by  Usinor  to  all  of  its 
affiliated  customers.  On  October  19, 
1998,  we  determined  that  Bemier  and 
Ugine-Service  were  required  to  report 
their  home  market  downstream  sales, 
and  that  Edgcomb  was  required  to 
report  its  U.S.  downstream  sales.  See 
Decision  Memorandum  from  Roland 
MacDonald.  Office  Director.  Office  VII 
to  Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary,  Group  III,  dated  October  19, 
1998.  See  also.  Affiliation  Memorandum 
from  Case  Analysts  to  Roland 
MacDonald.  dated  December  14, 1998. 

On  October  6, 1998,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
petitioners  made  a  timely  request  to 


'  Prior  to  January  1,  1998.  Unisor  indirectly 
owned  49%  of  Edgcomb  through  Its  wholly-owned 
subsidiary  Sollac. 

*The  Department's  practice  of  not  requiring  the 
reporting  of  downstream  sales  for  purposes  of 
determining  normal  value  if  th  :./irm  in  question 
does  not  have  sales  of  the  foreig.-'  Mke  product  over 
five  percent  to  its  affiliated  customers. 
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postpone  the  prtliminary  determination 
for  thirty  days.  The  Department 
determined  that  this  investigation  is 
extraordinarily  complicated  and  that  the 
additional  time  )s  necessary  for  the 
Department  to  n^ake  its  preliminary 
determination.  On  October  15, 1998,  we 
postponed  the  preliminary 
determination  ujitil  no  later  than 
December  17, 1998.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Daty  Investigations  of 
Stainless  Steel  Sheet  and  Strip  in  Coils: 
from  France,  Germany,  Italy,  Japan, 
Mexico,  South  Korea,  Taiwan  and  the 
United  Kingdoni  63  FR  56909  (October 
23,  1998).  ! 

Finally,  Imphy  S.A.  reported  that  it 
did  not  produce  .or  sell  subject 
merchandise.  Sap  Memorandum  from 
Robert  James,  to  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  through 
Roland  MacDonold,  Office  Director, 
Office  VII,  Richard  Weible,  Office 
Director,  Office  Vlll  Edward  Yang. 
Office  Director,  Office  IX.  Group  m, 
dated  December  14, 1998. 

Scope  of  Investigation 

For  purposes  df  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  $teel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  i^ore  of  chromium,  with 
or  without  other 'elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  al$o  be  further  processed 
(e.g.,  cold-rolledi  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  mis 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  72^9.13.00.30, 
7219.13.00.50,  7^19.13.00.70, 


7219.13.00.80,  7; 
7219.14.00.65,  7\ 
7219.32.00.05,  T. 
7219.32.00.25,  7 
7219.32.00.36.  7 
7219.32.00.42,  7 
7219.33.00.05,  7 
7219.33.00.25,  7 
7219.33.00.36,  7 
7219.33.00.42,  7: 
7219.34.00.05,  7] 
7219.34.00.25,  71 
7219.34.00.35,  7; 
7219.35.00.15.  71 
7219.35.00.35,  71 
7219.90.00.20 


!19.14.00.30, 
519.14.00.90, 
119.32.00.20, 
!19.32.00.35, 
[19.32.00.38, 
•19.32.00.44, 
•19.33.00.20, 
tl9.33.00.35, 
•19.33.00.38, 
[19.33.00.44, 
•19.34.00.20, 
!19.34.00.30. 
•19.35.00.05, 
119.35.00.30, 
•19.90.00.10, 


7|19.90.00.25, 


7219.90.00.60,  7219.90.00.80. 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10.  7220.20.10.15. 
7220.20.10.60,  7220.20.10.80. 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05. 
7220.20.70.10,  7220.20.70.15. 
7220.20.70.60.  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  (2)  sheet  and  strip 
that  is  cut  to  length,  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more).  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  nun),  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  mm  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  chromium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS, 
"Additional  U.S.  Note"  1(d). 

In  response  to  conunents  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  investigation.  These 
excluded  products  are  described  below: 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdeniun,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelUng,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 


Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  suppUed  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromium  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthaniun  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  HI."' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  (ASTM) 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 


''  "Amokrome  m"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
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point  of  1390  degrees  Celsius  and 
displays  a  creep  ruptxire  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
cxurently  available  under  proprietary 
trade  names  such  as  "Gilphy  36.  "^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this 
investigation.  This  hig^-strength, 
ductile  stainless  steel  product  is 
designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  siUfur  each  comprising, 
by  weight,  0.03  percent  or  less.  Tliis 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths^as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."» 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instnmients  are  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 
in  the  production  of  textile  cutting  tools 
{e.g..  carpet  knives).'"  This  steel  is 
similar  to  ASTM  grade  440F,  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum.  T^e  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI 420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 


■  "Gilphy  36"  U  a  trademark  of  Imphy,  SA. 
'"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 
'"This  list  of  uses  is  illustrative  and  provided  Cor 
descriptive  purposes  only. 


carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6"." 

Period  of  Investigation 

The  Period  of  Investigation  (POI)  is 
April  1, 1997,  through  March  31, 1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  Section  735(a)(2)  of  the 
Act,  on  November  25, 1998,  Usinor 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register,  and  extend  the 
provisional  measures  to  not  more  than 
six  months.  In  accordance  with  19  CFR 
351.210(b),  because  (1)  our  preliminary 
determination  is  affirmative,  (2)  Usinor 
accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  respondent's 
request  and  are  postp>oning  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Usinor  covered  by  the 
description  in  the  Scope  of  Investigation 
section,  above,  and  sold  in  France 
during  the  POI,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  nine 
characteristics  to  match  U.S.  sales  of 
subject  merchandise  to  comparison 
sales  of  the  foreign  like  product  (listed 
in  order  of  preference):  grade,  hot/cold 
rolled,  gauge,  finish,  metallic  coating, 
non-metallic  coating,  width,  tempered/ 
tensile  strength,  and  edge  trim.  The 
£)epartment's  questionnaire  authorized 


' '  "GIN4  Mo",  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


respondents  to  make  distinctions  (sub- 
codes) within  some  of  these 
characteristics,  but  not  within  others. 
For  certain  product  characteristics  (i.e., 
finish  and  coating)  Usinor  reported 
additional  sub-codes  which  were 
specifically  permitted  by  the 
Department's  questionnaire.  However, 
Usinor  also  reported  additional  sub- 
codes in  its  hot/cold  rolled,  and 
tempered  product  characteristic 
categories.  TLese  are  characteristics  for 
which  the  Department's  questionnaire 
xlid  not  expUcitly  permit  sub-codes. 
Nevertheless,  for  this  preliminary 
determination,  the  Department  has 
included  the  additional  codes  that 
Usinor  reported  in  the  aforementioned 
categories  in  the  Department's  product 
matching  methodology.  See  Analysis 
Memo  from  Doug  Campau  to  The  File, 
dated  December  17, 1998.  We  will 
further  review  Usinor's  distinctions 
within  characteristics  to  determine  their 
appropriateness  for  the  final 
determination.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  the 
antidumping  duty  questionnaire  and  the 
August  3, 1998,  reporting  instructions. 

Date  of  Sale 

In  the  home  market  and  U.S.  market. 
Usinor  has  reported  date  of  sale  as  the 
invoice  date.  Based  on  information 
reported  in  Usinor's  questionnaire 
response,  it  appeared  that  the  date  of  the 
order  confirmation  may  be  the 
appropriate  date  of  sale.  On  October  14, 
1998.  petitioners  requested  that  the 
Department  inquire  further  into  how 
Usinor  reported  its  date  of  sale.  Given 
the  relevance  of  petitioners'  comments 
and  the  nature  of  marketing  these  types 
of  made-to-order  products,  petitioners' 
claims  have  some  merit.  Consequently, 
on  October  20, 1998,  the  Department 
requested  sales  data  bases  reported  on 
that  t)asis.  On  November  2. 1998,  Usinor 
submitted  a  letter  requesting  that  the 
Department  not  require  the  submission 
of  order  confirmation  date  data  because 
the  companies'  record  keeping  systems 
were  not  equipped  to  report  order 
acknowledgments,  in  some  cases 
because  order  acknowledgments  were 
not  generated,  and  in  some  cases 
because  they  were  routinely  purged 
from  the  involved  databases. 
Furthermore,  Usinor  reported  that  the 
essential  terms  of  the  companies'  orders 
change  between  the  date  of  order 
acknowledgment  and  the  invoice  date 
for  most,  but  not  all,  of  its  U.S.  and 
home  market  sales.  On  December  1, 
1998,  Usinor  provided  the  Department 
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with  a  databa^  containing  sales  by 
order  confirmation  date.  On  December 
2,  1998,  petitioners  submitted  a  letter 
stating  that  U$inor  misrepresented  its 
date  of  sale  delta  by  reporting  invoice 
date  instead  of  order  date.  Petitioners 
contend  that  Usinor's  material  terms  of 
sale  do  not  ch^ge  but  for  changes  to 
sales  toleranc^  levels. 

Section  35i;401(i)  of  the  Department's 
regulations  states  that  the  Department 
will  normally  use  the  date  of  invoice,  as 
recorded  in  the  exporter's  or  producer's 
records  kept  it  the  ordinary  course  of 
business,  as  the  date  of  sale.  The 
preamble  to  the  Final  Rules  (the 
"Preamble")  pn-ovides  an  explanation  of 
this  policy  and  examples  of  when  the 
Department  may  choose  to  base  the  date 
of  sale  on  a  date  other  than  the  date  of 
invoice.  See  6?  FR  at  27348-49  (May  19, 
1997).  For  the 'reasons  given  in  the 
November  2, 1998  letter  discussed 
above.  Usinor  has  argued  that  invoice 
date  should  b0  considered  the  proper 
date  of  sale.  Iq  accordance  with  19  CFR 
351.401(1),  where  appropriate,  we  based 
date  of  sale  on  invoice  dates  recorded  in 
the  ordinary  course  of  business  by  the 
involved  sellers  and  resellers  of  the 
subject  merchandise.  However,  we 
intend  to  fully  verify  information 
concerning  respondent's  claims  that 
invoice  date  i$  the  appropriate  date  of 
sale.  Based  onithe  outcome  of  our 
verification,  wie  will  determine  whether 
it  is  appropriate  to  continue  to  use  the 
date  of  invoice  as  the  date  of  sale.  We 
will  consider,  among  other  things, 
whether,  in  fait,  there  were  any  changes 
to  the  material  contract  terms  between 
the  original  order  confirmation  and  the 
date  of  invoic^.  See  e.g.,  Notice  of  Final 
Results  of  AnUduwping  Duty 
Administrativt  Review:  Canned 
Pineapple  Fruit  from  Thailand,  63  FR 
7392  at  7394-$5  (February  13, 1988). 

Fair  Value  Cotnparisons 

To  determine  whether  sales  of  SSSS 
from  France  to  the  United  States  were 
made  at  LTFV,  we  compared 
constructed  e^ort  price  ("CEP")  to  the 
Normal  Value  ("NV"),  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Valu0"  sections  of  this  notice, 
below.  In  accol-dance  with  section 
777A(d)(l)(A)|i)  of  the  Act,  we 
calculated  we^ted-average  CEP  sales 
for  comparison  to  weighted-average  NV 
sales  or  CV  sales. 

Constructed  Export  Price 

We  calciilatfd  CEP  in  accordance 
with  section  7r2(b)  of  the  Act  because 
the  first  sales  tb  an  unaffi  hated 
purchaser  took  place  after  the  subject 
merchandise  was  imported  into  the 
United  States. 


We  based  CEP  on  the  packed  ex- 
warehouse  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  fix)m  the  starting  price  for 
discounts,  credit,  warranty  expenses, 
and  commissions.  We  also  made 
deductions  for  the  following  movement 
expenses,  where  appropriate,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act:  inland  freight  from  plant  to 
distribution  warehouse,  inland  freight 
from  plant/warehouse  to  port  of 
exportation,  international  freight, 
marine  insurance,  U.S.  inland  height 
from  port  to  warehouse,  U.S.  inland 
freight  from  warehouse  to  the 
unaffiliated  customer,  U.S.  inland 
insurance,  U.S.  warehouse  expenses, 
and  U.S.  Customs  duties.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including  direct 
selUng  expenses,  inventory  carrying 
costs,  and  other  indirect  selling 
expenses.  We  recalculated  credit 
expenses  for  those  sales  with  missing 
payment  dates  because  payment  has  not 
yet  been  made.  For  sales  with  missing 
payment  dates,  the  Department  set  the 
date  of  payment  as  the  projected 
preliminary  results  date.  For  a  further 
explanation,  see  Analysis  Memo  from 
Doug  Campau  to  The  File,  dated 
December  17, 1998.  We  also  adjusted 
the  starting  price  for  billing  adjustments 
to  the  invoice  price.  For  products  that 
were  further  manufactured  after 
importation,  we  adjusted  for  all  costs  of 
further  manufacturing  in  the  United 
States  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  deducted  the 
profit  allocated  to  expenses  deducted 
imder  section  772(d)(1)  and  (d)(2)  in 
accordance  with  sections  772(d)(3)  and 
772(f)  of  the  Act.  In  accordance  with 
section  772(f)  of  the  Act,  we  computed 
profit  based  on  total  revenues  reahzed 
on  sales  in  both  the  U.S.  and  home 
markets,  less  all  expenses  associated 
with  those  sales.  We  then  allocated 
profit  to  expenses  incurred  with  respect 
to  U.S.  economic  activity  (including 
further  manufacturing  costs),  based  on 
the  ratio  of  total  U.S.  expenses  to  total 
expenses  for  both  the  U.S.  and  home 
market.  In  our  U.S.  CEP  calculation,  we 
included  all  downstream  sales  from 
Edgcomb  and  Hague  Steel  Corp.  (Hague) 
reported  in  respondent's  December  1, 
1998  submission. 

Normal  Value 

After  testing  home  market  viability,  as 
discussed  below,  we  calculated  NV  as 
noted  in  the  "Price-to-CV  Comparisons" 
and  "Price-to-Price  Comparisons" 
sections  of  this  notice. 


1.  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  sufficient  volume  of 
sales  in  the  home  market  to  serve  as  a 
viable  basis  for  calculating  NV  (i.e.,  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  greater 
than  or  equal  to  five  percent  of  the 
aggregate  volume  of  U.S.  sales),  we 
compared  the  respondent's  volimie  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise.  Because 
Usinor's  aggregate  voliune  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  voliune  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable.  We 
therefore  based  NV  on  home  market 
sales. 

2.  Cost  of  Production  Analysis 

Based  on  a  cost  allegation  filed  by  the 
petitioners,  the  Department  found 
reasonable  groimds  to  believe  or  suspect 
that  sales  by  Usinor  in  its  home  market 
were  made  at  prices  below  the  costs  of 
production  (COP),  pursuant  to  section 
773(b)(1).  As  a  result,  the  Department 
has  initiated  an  investigation  to 
determine  whether  the  respondent  made 
home  market  sales  during  the  POI  at 
prices  below  their  respective  COPs, 
within  the  meaning  of  section  773(b)  of 
the  Act. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of 
Usinor's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  general  and 
administrative  expenses,  interest 
expenses,  and  packing  costs.  We  relied 
on  the  COP  data  submitted  by  Usinor  in 
its  original  and  supplemental  cost 
questionnaire  responses.  For  this 
preliminary  determination,  we  did  not 
make  any  adjustments  to  Usinor's 
submitted  costs. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  Usinor  to  home  market  sales  of 
the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
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trade,  in  accordance  with  section 
773(b)(1)(A)  and  (B)  of  the  Act.  On  a 
product-specific  basis,  we  compared  the 
COP  to  home  market  prices,  less  any 
applicable  billing  adjustments, 
movement  charges,  discounts,  and 
direct  and  indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

P\u«uant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
Usinor's  sales  of  a  given  product  were 
at  prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  Usinor's  sales  of  a 
given  product  during  the  POI  were  at 
prices  less  than  the  COP,  we  determined 
that  such  sales  have  been  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  of  the  Act.  In 
such  cases,  because  we  use  POI  average 
costs,  we  also  determined  that  such 
sales  were  not  made  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  Therefore,  we  disregarded  the 
below-cost  sales.  Where  all  sales  of  a 
specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  Usinor's  cost  of  materials, 
fabrication,  G&A,  U.S.  packing  costs, 
direct  and  indirect  selling  expenses, 
interest  expenses  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amoimts  incurred  and 
realized  by  Usinor  in  connection  with 
the  production  and  sale  of  the  foreign 
like  product  in  the  ordinary  course  of 
trade,  for  consumption  in  the  foreign 
country.  For  selling  expenses,  we  used 
the  actual  weighted-average  home 
market  direct  and  indirect  selling 
expenses. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP.  we  based  NV  on  prices  to 
home  market  customers.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  In  accordance 
with  section  773(a)(6),  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

We  calculated  NV  based  on  prices  to 
unaffiliated  home  market  customers. 


Where  appropriate,  we  deducted 
discoimts,  rebates,  credit  expenses, 
warranty  expenses,  inland  freight, 
inland  insiuance,  and  warehousing 
expense.  We  also  adjusted  the  starting 
price  for  billing  adjustments  and  frei^t 
revenue.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  CEP  comparisons. 

We  recalculated  credit  expenses  for 
those  sales  with  missing  payment  dates. 
For  sales  with  missing  payment  dates, 
the  Department  set  the  date  of  payment 
to  the  projected  preliminary  results 
date.  We  also  recalculated  indirect 
selling  expenses  incurred  by  Ugine, 
subtracting  indirect  selling  expenses  not 
clearly  attributable  to  the  scope 
merchandise.  See  Analysis  Memo  from 
Doug  Campau  to  The  File,  dated 
December  17, 1998.  In  oui  home  market 
NV  calculation,  we  included  all 
downstream  sales  from  Bemier  and 
Ugine-Service  reported  in  respondent's 
December  1, 1998  submission. 

For  reasons  discussed  below  in  the 
"Level  of  Trade"  section,  we  allowed  a 
CEP  ofl^set  for  comparisons  made  at 
different  levels  of  trade.  To  calculate  the 
CEP  offset,  we  deducted  the  home 
market  indirect  selling  expenses  from 
normal  value  for  home  market  sales  that 
were  compared  to  U.S.  CEP  sales.  We 
limited  the  home  market  indirect  selling 
expense  deduction  by  the  amount  of  the 
indirect  selling  expenses  deducted  in 
calculating  the  CEP  as  required  under 
section  772(d)(1)(D)  of  the  Act. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act,  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  the  costs  of  materials  and  fabrication 
employed  in  producing  the  subject 
merchandise,  SG&A,  and  profit.  In 
accordance  with  section  773(a)(2)(A)  of 
the  Tariff  Act,  we  based  SG&A  expense 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  France.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses.  Where 
appropriate,  we  made  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Tariff  Act.  We  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  allowed  a  CEP 
offset  adjustment  (see  "Level  of  Trade" 
section). 


Arm's-length  Sales 

Usinor  reported  that  it  made  sales  in 
the  home  market  to  affiliated  end  usere. 
Sales  to  affiliated  customers  in  the  home 
market  not  made  at  arm's  length  were 
excluded  from  our  analysis.  To  test 
whether  these  sales  were  made  at  arm's 
length,  we  compared  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers  net  of  all  movement  charges, 
direct  selling  expenses,  discounts  and 
packing.  Where  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  unrelated  party, 
we  determined  that  sales  made  to  the 
related  party  were  at  arm's  length. 
Where  no  affiliated  customer  ratio  could 
be  calculated  because  identical 
merchandise  was  not  sold  to 
unaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's  length  and,  therefore,  excluded 
them  from  our  analysis.  See  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
FR  37062,  37077  (July  9,  1993).  Where 
the  exclusion  of  such  sales  eliminated 
cdl  sales  of  the  most  appropriate 
comparison  product,  we  made 
comparisons  to  the  next  most  similar 
model. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market,  or  when  NV  is 
based  on  constructed  value  (CV),  that  of 
the  sales  irom  which  we  derive  selling, 
general  and  administrative  (SG&A) 
expenses  and  profit.  For  EP,  the  U.S. 
LC5t  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  fit>m 
exporter  to  importer.  For  CEP,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  mo.n.  remote 
frx>m  the  factory  than  the  CEF  level  and 
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there  is  no  basi^  for  determining 
whether  the  difference  in  levels  between 
NV  and  CEP  affects  price  comparability, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEP  offset  provision).  See 
Notice  of  Final  determination  of  Sales 
at  Less  Than  Fdir  Value:  Certain  Cut-to- 
Length  Carbon  ^teel  Plate  from  South 
Africa:  62  FR  6i731. 61732  (November 
19.  1997).  j 

In  reviewing  the  selling  functions 
reported  by  thelrespondents,  we 
examined  all  ty^s  of  selling  functions 
and  activities  reported  in  respondent's 
questionnaire  response  on  LOT.  In 
analyzing  whet^ier  separate  LOTs 
existed  in  this  review,  we  found  that  no 
single  selling  function  was  sufficient  to 
warrant  a  separate  LOT  in  the  home 
market.  See  Antidumping  Duties; 
Countervailing  Duties,  Final  Rule,  63  FR 
65347  (Noveml^r  25,  1998).) 

We  determined  that  Usinor  sold 
merchandise  at  two  LOTs  in  the  home 
market  during  the  POI.  One  level  of 
trade  involved  iales  made  through  two 
channels:  1.  Sales  by  Usinor's  Ugine 
division,  directly  to  unaffiliated  service 
centers  or  end  ysers  (Channel  1),  and  2. 
Sales  made  by  IJJsinor's  Ugine  division, 
with  the  assistatice  of  Ugine-Service  in 
its  capacity  as  sfiles  agent,  to 
unaffiliated  sertice  centers  or  end  users 
(Channel  2).  The  second  level  of  trade 
involved  sales  ^t>m  Ugine  to  Usinor's 
affiUates,  Uginei-Service  and  Bemier, 
together  with  subsequent  resales  by 
those  affiliates  t|o  unaffiliated  end  users 
(Channel  3).  From  our  analysis  of  the 
marketing  proc^  for  these  sales,  we 
determined  that  sales  through  Channel 
3  were  made  at  a  more  remote  marketing 
stage  than  that  ^r  sales  through 
Channels  1  or  2i  See  Memorandum  from 
Doug  Campau  <p  Roland  MacDonald, 
dated  December  12,  1998,  on  file  in 
Import  Administration's  Central 
Records  Unit,  Rt)om  B-099,  U.S. 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC.  We  also  found  significant 
distinctions  in  filing  activities  and 
associated  expehses  between  the  sales 
through  channel  3  and  those  through 
channel  1  or  2.  Based  on  these 
differences,  we  Concluded  that  two 
LOTs  existed  in|  the  home  market. 

In  order  to  determine  whether 
separate  LOTs  actually  existed  between 
the  U.S.  and  hopie  market,  we  reviewed 
the  selling  activities  associated  with 
each  channel  of  distribution.  Usinor 
only  reported  Cf!P  sales  in  the  U.S. 
market.  Because  all  of  Usinor's  CEP 
sales  in  the  U.S.  market  were  made 
through  Uginoxi  there  was  only  one 
level  of  trade.  For  these  CEP  sales,  we 
determined  that  fewer  and  different 
selling  function^  were  performed  for 


CEP  sales  to  Uginox  than  for  sales  at 
either  of  the  home  market  LOTs.  In 
addition,  we  found  that  the  home 
market  sales  were  at  a  more  advanced 
stage  of  distribution  (to  end-users) 
compared  to  the  CEP  sales  (to  the 
affiliated  distributor). 

We  examined  whether  a  LOT 
adjustment  was  appropriate.  The 
Department  makes  this  adjustment 
when  it  is  demonstrated  that  a 
difference  in  LOTs  affects  price 
comparability.  However,  where  the 
available  data  do  not  provide  an 
appropriate  basis  upon  which  to 
determine  a  LOT  adjustment,  and  where 
the  NV  is  established  at  a  LOT  that  is 
at  a  more  advanced  stage  of  distribution 
than  the  LOT  of  the  CEP  transactions, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEP  ofl^set  provision).  We 
were  unable  to  quantify  the  LOT 
adjustment  in  accordance  writh  section 
773(a)(7)(A)  of  the  Act,  as  we  found  that 
neither  of  the  LOTs  in  the  home  market 
matched  the  LOT  of  the  CEP 
transactions.  Because  of  this,  we  did  not 
calculate  a  LOT  adjustment.  Instead,  a 
CEP  offset  was  applied  to  the  NV-CEP 
comparisons.  See  Memorandum  from 
Doug  Campau  to  Roland  MacDonald, 
dated  December  12, 1998,  on  file  in 
Import  Administration's  Central 
Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A  of  the 
Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  wiUidrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  CEP,  as  indicated  in  the 
chart  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice.  The 
weighted-average  dimiping  margins  are 
as  follows: 


Expofter/tnanufacturer 

Weighted-av- 
erage margin 
(percentage) 

Usinor 

All  Others 

11.73 
11.73 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination,  or  45  days  after  our  final 
determination,  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
publication  of  this  notice.  A  Ust  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  conmient  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice,  time  and  room  to  be  determined, 
at  the  U.S.  E)epartment  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington.  D.C.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  no  later  than  135 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

This  determination  is  issued  and 
pubUshed  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 
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Dated:  December  17, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-34466  Filed  12-31-98;  8:45  ami 
Btuma  cooE  3si»-os-p 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-834] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Sheet  and  Strip  In  Colls 
From  South  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Dybczalc  (Pohang  Iron  and  Steel 
Company.  Ltd.  ("POSCO")),  Brandon 
Farlander  (Inchon  Iron  &  Steel  Co.,  Ltd. 
("Inchon")),  or  Rick  Johnson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-1398  (Dybczak). 
(202)  482-0182  (Farlander),  or  (202) 
482-3818  (Johnson). 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  E)epartment's  regulations  are  to 
the  regulations  at  19  CFR  part  351.  62 
FR  27296  (May  19, 1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  sheet  and  strip  in  coils 
("SSSS")  from  South  Korea  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV").  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  June  30. 1998,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  SSSS  from 
France,  Germany,  Italy,  Japan,  Mexico, 
South  Korea,  Taiwan,  and  the  United 
Kingdom.  See  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  France. 
Germany,  Italy,  Japan,  Mexico,  South 


Korea,  Taiwan,  and  the  United 
Kingdom,  63  FR  37521  (July  13,  1998) 
("Initiation").  Since  the  initiation  of  this 
investigation  the  following  events  have 
occurred. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  On  July  29, 
1998,  petitioners,  Allegheny  Ludlum 
Corporation.  Armco  Inc.,  J&L  Specialty 
Steel,  Inc.,  Washington  Steel  Division  of 
Bethlehem  Steel  Corporation  (formerly 
Lukens,  Inc.),  the  United  Steelworkers 
of  America,  AFL-QO/CLC,  the  Butler 
Armco  Independent  Union,  and  the 
Zanesville  Armco  Independent 
Organization,  Inc.,  filed  comments 
proposing  clarifications  to  the  scope  of 
these  investigations.  Also,  from  July 
through  October,  1998,  the  Department 
received  numerous  responses  from 
respondents  aimed  at  clarifying  the 
scope  of  the  investigations.  See 
Memorandum  For  Joseph  A.  Spetrini, 
Re:  Scope  Issues,  dated  December  14, 
1998. 

In  July  1998,  the  Department 
requested  information  from  the  U.S. 
Embassy  in  South  Korea  to  identify 
producers/exporters  of  the  subject 
merchandise.  On  July  21, 1998  the  U.S. 
Embassy  in  South  Korea  responded  to 
the  Department's  request  for  this 
information.  Also,  on  July  21, 1998,  the 
Department  requested  comments  from 
petitioners  and  other  interested  parties 
regarding  the  criteria  to  be  used  for 
model  matching  purposes.  On  July  27. 
1998,  petitioners  submitted  comments 
on  our  proposed  model  matching 
criteria. 

On  July  24, 1998,  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case.  On  August  3, 
1998,  the  Department  subsequently 
issued  its  antidumping  questionnaire  to 
the  following  respondents:  Pohang  Iron 
and  Steel  Co.,  Ltd.  ("POSCO");  Inchon 
Iron  and  Steel  Co.,  Ltd.  ("Inchon"); 
Taihan  Electric  Wire  Co.,  Ltd. 
("Taihan");  Sammi  Steel  Co.,  Ltd. 
("Sammi");  and  Dai  Yang  Metal  Co., 
Ltd.  ("Dai  Yang").  On  August  7, 1998, 
Sammi  submitted  a  letter  to  the 
Department  stating  that  it  did  not  export 
the  subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POI").  with  a  request  that  it  be 
excluded  from  further  participation  in 
the  investigation. 

POSCO,  Inchon,  Sammi,  and  Dai 
Yang  submitted  responses  to  section  A 
of  the  questionnaire  on  September  8, 
1998.  Taihan  did  not  respond  to  section 
A  of  the  Department's  questionnaire.  On 
September  21,  the  Department  issued  a 
decision  with  regard  to  selection  of 


respondents  in  the  above-mentioned 
investigations  (see  Memorandum  to 
Joseph  A.  Spetrini,  dated  September  21, 
1998).  On  the  basis  of  the  analysis 
detailed  in  the  memorandum,  the 
Department  chose  three  mandatory 
Korean  respondents  for  the 
investigation:  POSCO,  Inchon,  and 
Taihan.  POSCO  submitted  responses  to 
sections  B  through  D  on  September  23, 
1998.  Taihan  did  not  respond  to 
sections  B  through  D  of  the 
Department's  questionnaire.  Inchon 
submitted  responses  to  sections  B  and  C 
on  September  23, 1998,  and  to  section 
D  on  September  25,  1998.  Petitioners 
filed  comments  on  POSCO's  section  A 
through  D  responses  on  October  13, 
1998,  and  October  21,  1998.  Petitioners 
filed  comments  on  Inchon's  section  A 
on  September  21, 1998;  to  sections  B 
and  C  on  October  14, 1998;  and  to 
section  D  on  October  16,  1998.  We 
issued  supplemental  questionnaires  for 
sections  A,  B  and  C  to  POSCO  on 
October  23, 1998,  and  October  27, 1998. 
In  addition,  we  issued  a  supplemental 
questionnaire  to  POSCO  for  section  D 
on  October  20,  1998.  We  issued 
supplemental  questiormaires  for 
sections  A,  B,  C,  and  D  to  Inchon  on 
October  26, 1998.  POSCO  responded  to 
our  supplemental  questionnaires  for 
sections  A,  B  and  C  on  November  23, 
1998,  and  to  our  supplemental 
questionnaires  for  section  D  on 
November  17, 1998.  Inchon  responded 
to  our  supplemental  questionnaires  for 
sections  A,  B,  C,  and  D  on  November  19, 
1998. 

On  October  6, 1998,  ptetitioners  made 
a  timely  request  for  a  thirty-day 
postponement  of  the  preUminary 
determination  pursuant  to  section 
733(c)(1)(A)  of  the  Act.  The  Department 
determined  that  these  conciurent 
investigations  are  extraordinarily 
complicated  and  warranted  the  thirty- 
day  postponement  requested  by 
petitioners.  On  October  23, 1998,  we 
postponed  the  preUminary 
determination  until  no  later  than 
December  17, 1998.  See  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  Italy, 
France,  Germany,  Mexico,  Japan,  the 
Republic  of  Korea,  Taiwan,  the  United 
Kingdom,  and  Taiwan;  Notice  of 
Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty 
Investigations,  63  FR  56909  (October  23, 
1998).  On  October  30,  1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  SSSS  bom  South  Korea.  The 
critical  cimmistances  analysis  for  the 
preliminary  determination  is  discussed 
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in  the  "Critical  Circumstances"  section 
of  the  notice  bf  low. 

On  December  3, 1998,  petitioners 
submitted  conunents  regarding  product 
concordance.  See  Memorandum  to  File: 
Analysis  for  the  Preliminary 
Determination  Jn  the  Investigation  of 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Korea — T^)hang  Iron  and  Steel  Co.. 
Ud.  ("POSCOV  ("Analysis  Memo: 
POSCO")  (December  17. 1998)  and 
Memorandum  to  File:  Analysis  for  the 
Preliminary  Determination  in  the 
Investigation  of  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Korea — Inchon 
Iron  and  Steel  Co.,  Ltd.  ("Inchon") 
("Analysis  Meipo:  Inchon")  (December 
17, 1998)  for  the  Department's 
discussion  and  treatment  regarding 
product  concoidance. 

Postponement  ipf  Final  Determination 

and  Extension  hf  Provisional  Measures 

I 

Pursuant  to  Section  735(a)(2)  of  the 
Act,  on  December  15, 1998,  POSCO 
informed  the  Department  that,  in  the 
event  of  an  affirmative  preliminary 
determination  In  this  investigation,  it 
would  request  a  full  extension  of  the 
final  determinaition,  until  not  later  than 
135  days  after  ttie  date  of  publication  of 
the  preliminary  determination.  On 
December  16,  1998,  POSCO  amended  its 
request  to  include  a  request  to  extend 
the  provisional  measures  to  not  more 
than  six  months.  In  accordance  with  19 
CFR  351.210(b).  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  POSCO  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondent's  request 
and  are  postpoiMng  the  final 
determination  until  no  later  than  135 
days  after  the  date  of  publication  in  the 
Federal  Register  of  the  preliminary 
determination.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  per^nt  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  \s  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  coid-rolle^.  polished,  aluminized, 
coated,  etc.)  prdvided  that  it  maintains 


the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7219.13.00.30, 
7219.13.00.50.  7219.13.00.70, 
7219.13.00.80.  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90. 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25.  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20.  7219.90.00.25, 
7219.90.00.60.  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60.  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15.  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchemdise  under  investigation  is 
dispositive. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  sheet 
and  strip  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled;  (2)  sheet  and  strip 
that  is  cut  to  length;  (3)  plate  (i.e.,  flat- 
rolled  stainless  steel  products  of  a 
thickness  of  4.75  mm  or  more);  (4)  flat 
wire  (i.e.,  cold-rolled  sections,  with  a 
prepared  edge,  rectangular  in  shape,  of 
a  width  of  not  more  than  9.5  mm);  and 
(5)  razor  blade  steel.  Razor  blade  steel  is 
a  flat  rolled  product  of  stainless  steel, 
not  further  worked  than  cold-rolled 
(cold-reduced),  in  coils,  of  a  width  of 
not  more  than  23  nun  and  a  thickness 
of  0.266  mm  or  less,  containing,  by 
weight,  12.5  to  14.5  percent  duY)mium, 
and  certified  at  the  time  of  entry  to  be 
used  in  the  manufacture  of  razor  blades. 
See  Chapter  72  of  the  HTSUS. 
"Additional  U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 


scope  of  this  investigation.  These 
excluded  products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  wei^t,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactiued  by  means  of  vacuum  arc 
remelUng,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufactiue  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  tiiickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximiun  deflection,  and 
flatness  of  1.6  mm  over  685  mm  l«igth. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this 
investigation.  This  stainless  steel  strip 
in  coils  is  a  specialty  foil  with  a 
thickness  of  between  20  and  110 
microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromimn  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanum  of  between 
0.002  and  0.05  percent,  and  total  rare 
earth  elements  of  more  than  0.06 
percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this 
investigation.  This  ductile  stainless  steel 
strip  contains,  by  weight,  26  to  30 
percent  chromium,  and  7  to  10  percent 
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cobalt,  with  the  remainder  of  iron,  in 
widths  228.6  mm  or  less,  and  a 
thickness  between  0.127  and  1.270  mm. 
It  exhibits  magnetic  remanence  between 
9,000  and  12,000  gauss,  and  a  coercivity 
of  between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III." ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
investigation.  This  product  is  defined  as 
a  non-magnetic  stainless  steel 
manufactiured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  predpitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this 
investigation.  This  high-strength, 
ductile  stainl&ss  steel  product  is 
designated  imder  the  Unified 
Numbering  System  ("UNS")  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium,  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging,  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  imder  proprietary 
trade  names  such  as  "Durphynox  17."  ' 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  investigation.  These 
include  stainless  steel  strip  in  coils  used 


in  the  production  of  textile  cutting  tools 
(e.g.,  carpet  knives).*  This  steel  is 
similar  to  ASTM  grade  440F.  but 
containing,  by  weight,  0.5  to  0.7  percent 
of  molybdenum,  lie  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  imder  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenimi  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6".5 

Period  of  Investigation 

The  period  of  investigation  is  April  1, 
1997  through  March  31, 1998. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  section 
777A(c)(2)  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  nimiber  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
nimiber  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either:  (1)  a  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  vahd  based  on  the 
information  available  at  the  time  of 
selection;  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 


'  "Arnokrome  ID"  U  a  trademark  of  the  Arnold 
Engineering  Company. 
2  "Gilphy  36"  i«  a  trademark  of  Imphy,  S.A. 
i  "Duiphynox  17"  it  a  trademark  of  Imphy,  S.A. 


*Thi»  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

'  "GIN4  Mo",  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 


subject  merchandise  that  can  reasonably 
be  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  this 
proceeding  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  in  this 
investigation  to  examine  all  known 
producers/exporters  of  subject 
merchandise.  Instead,  we  found  that, 
given  ouj  resources,  we  would  be  able 
to  investigate  the  Korean  producers/ 
exporters  with  the  greatest  export 
volume,  as  identified  above.  In  total, 
these  companies  (POSCO,  Inchon  and 
Taihan)  accounted  for  more  than  8*1 
percent  of  all  known  exports  of  the 
subject  merchandise  during  the  POI.  For 
a  more  detailed  discussion  of 
respondent  selection  in  this 
investigation,  see  Memorandum  to 
Joseph  A.  Spetrini:  Selection  of 
Respondents,  September  21, 1998. 

Inflation 

Generally,  when  the  annual  inflation 
rate  in  the  coimtry  imder  investigation 
exceeds  25  percent,  the  Department 
considers  that  inflation  to  be  significant 
and  uses  a  modified  methodology.  See, 
e.g..  Import  Administration 
Antidumping  Manual,  Chapter  8, 
Section  15,  (January  1998). 

Petitioners  allege  that  the  Korean 
economy  should  be  classified  as 
hyperinflationary,  basing  their  argument 
on  an  "annualized"  monthly  rate  for 
three  months  of  producer  prices  (see 
Petitioners'  submissions  of  September  4, 
1998  and  December  2,  1998).  However, 
in  accordance  with  the  Department's 
practice,  we  considered  the  Korean 
inflation  rate  for  the  POI,  which  was 
17.06  percent.  Although  the  inflation 
rate  in  Korea  for  December  1997  was 
8.19  percent,  the  annual  inflation  rate 
during  the  POI  was  well  below  25 
percent.  See  International  Monetary 
Fund's  International  Financial 
Statistics:  Producer  Prices  (July  1998; 
March  1998;  December  1997;  July  1997). 
Therefore,  we  preliminarily  determine 
that  it  is  not  appropriate  to  use  the 
Department's  high  inflation 
methodology  in  this  case.  For  a  further 
discussion  of  this  issue,  see  Analysis 
Memo:  POSCO. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSSS 
from  Korea  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  ("EP")  or 
constructed  export  price  ("CEP")  to  the 
normal  value  ("NV"),  as  described  in 
the  "export  price  and  constructed 
export  price"  and  "normal  value" 
sections  of  this  notice,  below.  In 
accordance  with  sectioii 
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777A(d)(l)(A)(i|  of  the  Act.  we 
calculated  wei^ted-average  EPs  and 
CEPs  for  comparison  to  weighted- 
average  NVs. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX  v.  United  States, 
1998  WL  3626  (Fed  dr.).  In  that  case, 
based  on  the  pr©-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  ("CV")  a^the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  The 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Consequently,  the 
Department  ha^  reconsidered  its 
practice  in  accdrdance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV',  in  lieu  of  foreign  market 
sales,  as  the  ba^s  for  NV  if  the 
IDepartment  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchaadise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  wh^n  there  are  no  above- 
cost  sales  that  ske  otherwise  suitable  for 
comparison. 

Transactions  Imestigated 

POSCO 

POSCO  repotted  that  it  made  sales  of 
subject  merchaadise  to  affiUated 
resellers  during  the  POI,  but  claimed 
that  less  than  five  percent  of  these 
resales  were  sales  of  subject 
merchandise.  Iq  its  response  to  the 
Department's  October  23, 1998 
supplemental  questionnaire,  POSCO 
provided  detail^  information  regarding 
the  sales  of  subject  merchandise  made 
to  its  affiliates.  The  Department 
preliminarily  finds  that  the  sales  of 
subject  merchandise  made  to  affiliated 
resellers  constitutes  less  than  five 
percent  of  POSCO's  total  sales  in  the 
home  market  (subject  to  verification], 
and  thus,  the  Department  considered 
POSCO's  sales  ^  the  affiliated  service 
centers. 

Sales  to  affiUtted  customers  in  the 
home  market  npt  made  at  arm's-length 
prices  (if  any)  Were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
See  19  CFR  351.102.  To  test  whether 
these  sales  wer«  made  at  arm's-length 
prices,  we  compared  on  a  model- 
specific  basis  the  starting  prices  of  sales 
to  affiliated  and  unaffiUated  customers 
net  of  all  movement  charges,  direct 
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selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c).  In 
instances  where  no  price  ratio  could  be 
calculated  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's-length  prices  and, 
therefore,  excluded  them  frism  our  LTFV 
analysis.  See,  e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Emulsion  Styrene- 
Butadiene  Rubber  from  Brazil,  63  Fed. 
Reg.  59509  (Nov.  8.  1998),  citing  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  58  Fed.  Reg,  37062  (July  9, 
1993).  Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

For  its  home  market  and  U.S.  sales. 
POSCO  reported  the  date  of  invoice  as 
the  date  of  sale,  because  POSCO  stated 
that  the  invoice  date  represented  the 
date  when  the  essential  terms  of  sales, 
i.e.,  price  and  quantity,  are  definitively 
set,  and  that  up  to  the  invoice  date, 
these  terms  were  subject  to  change. 
Petitioners  have  alleged  that  the  sales 
dociunentation  provided  by  POSCO 
does  not  appear  to  support  POSCO's 
claim  that  price  and  quantity  may 
chemge  at  any  time  between  the  order 
acceptance  date  (confirmation  date)  and 
the  final  invoice  date.  Given  the 
relevance  of  petitioners'  comments  and 
the  natiu«  of  marketing  these  types  of 
made-to-order  products,  petitioners 
claims  have  merit.  Consequently,  the 
Department  requested  further 
information  concerning  date  of  sale.  On 
November  23, 1998,  in  its  supplemental 
questionnadre  response,  POSCO 
provided  additional  information 
concerning  the  nature  and  frequency  of 
price  and  quantity  changes  occiirring 
between  the  date  of  order  and  date  of 
invoice.  This  information  appears  to 
support  POSCO's  contention  that  terms 
of  the  contract  are  not  finalized  imtil  the 
invoice  date.  We  will  conduct  an  in- 
depth  examination  of  information 
concerning  the  designation  of  date  of 
sale  [i.e.,  order  date  versus  invoice  date) 
at  verification.  However,  based  on 
POSCO's  record  submissions  to  date,  we 
preliminarily  determine  that  the  date  of 
invoice  is  the  appropriate  indicator  of 


the  actual  date  of  sale  because  price  and 
quantity  are  subject  to  negotiation  imtil 
the  date  of  invoice.  For  a  further 
discussion  of  this  issue,  see  Analysis 
Memo:  POSCO. 

In  calculating  EP,  the  IDepartment 
determined  that  those  U.S.  sales  for 
which  POSCO  was  not  paid  should  be 
excluded  from  the  U.S.  database.  We 
preliminarily  determine  that  the  U.S. 
sales  for  which  POSCO  did  not  receive 
payment  because  the  customer  went 
bankrupt  are  atypical  and  not  part  of 
POSCO's  normal  business  practice. 
Therefore,  for  this  preliminary 
determination,  the  Department  has 
excluded  these  sales  from  our  margin 
analysis.  Nevertheless,  record  evidence 
indicates  that  POSCO's  U.S.  sales 
affiliate,  Pohang  Steel  America  Corp. 
("POSAM"),  recognized  the  cost  of 
these  sales.  Petitioners  suggest  that  the 
Department  treat  the  cost  of  these  sales 
as  a  direct  expense.  However,  direct 
expenses  are  typically  expenses  that  are 
incurred  as  a  direct  and  imavoidable 
consequence  of  the  sale  [i.e.,  in  the 
absence  of  the  sale  these  expenses 
would  not  be  inciured).  whereas 
indirect  expenses  are  fixed  expenses 
that  are  incurred  whether  or  not  a  sale 
is  made.  In  this  case,  the  cost  of  these 
sales  would  have  occiured  whether  or 
not  other  sales  had  been  made,  and 
therefore,  the  Department  preliminarily 
determines  that  the  costs  associated 
with  these  sales  are  more  appropriately 
treated  as  indirect  selling  expenses 
incurred  on  U.S.  sales. 

Inchon 

For  both  home  market  and  U.S. 
transactions,  Inchon  reported  the 
invoice  date  as  the  date  of  sale,  i.e.,  the 
date  when  price  and  quantity  are 
finalized,  because  Inchon  states  that  the 
price  and  quantity  may  change  until  the 
time  of  shipment  and  invoicing. 
However,  petitioners  have  requested 
that  the  Department  examine  whether 
the  material  terms  of  sale  (i.e.,  price  and 
quantity)  change  and,  if  the  material 
terms  do  change,  how  frequently  are  the 
material  terms  of  sale  changed.  Also, 
petitioners  have  requested  that  the 
Department  determine  whether  Inchon 
charges  a  fee  for  changes  to  the  terms  of 
sale  and  how  much  time,  on  average, 
exists  between  the  purchase  order  date 
and  the  shipment/invoice  date.  Given 
the  relevance  of  petitioners'  comments 
and  the  nature  of  marketing  these  types 
of  made-to-order  products,  petitioners 
claims  have  merit.  Consequently,  on 
October  26. 1998.  the  Department  issued 
a  supplemental  questionnaire, 
requesting  that  Inchon  answer  several 
questions  regarding  changes,  if  any,  in 
Inchon's  material  terms  of  sale  between 
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the  order  confirmation  date  and  the 
invoice  date.  In  Inchon's  November  19, 
1998  supplemental  questionnaire, 
Inchon  stated  that  for  approximately  17 
percent  of  U.S.  sales,  based  on  sales 
volimie,  there  was  a  change  in  the 
material  terms  of  sale  [i.e.,  price  or 
quantity)  between  the  order  date  and  the 
invoice  date.  Based  on  this  information, 
the  Department  has  determined  that  the 
invoice  date  is  the  most  appropriate 
date  to  use  for  the  date  of  sale  for  U.S. 
sales,  because  the  frequency  of  changes 
in  price  and  quantity  between  order 
confirmation  and  invoice  date  indicate 
that  the  essential  terms  of  sale  are  not 
fixed  until  the  invoice  date. 

Inchon  claimed  that  it  could  not 
report  the  frequency  of  changes  made  in 
the  material  terms  of  sale  for  home 
market  sales.  In  Inchon's  November  19. 
1998  supplemental  questionnaire 
response,  Inchon  stated  that  most  of  its 
home  market  sales  are  from  inventory. 
Inchon  stated  that  when  a  sale  is  made 
from  inventory,  the  terms  of  sale  rarely 
change  because  the  order  is  filled  within 
one  or  two  days.  However,  if  Inchon 
receives  an  order  that  it  does  not  have 
in  inventory,  Inchon  will  usually 
produce  the  requested  product.  Inchon 
claims  that  if  a  product  is  produced  to 
fill  the  order,  there  can  be  significant 
changes  in  the  terms  of  sale  between  the 
order  date  and  the  invoice  date. 
Because,  as  Inchon  states,  the  majority 
of  its  sales  in  the  home  market  are  made 
from  inventory,  and  thus  the  terms  are 
set,  and  because  Inchon  has  not  been 
able  to  substantiate  its  claim  of  fi«quent 
changes  in  the  terms  of  its  non- 
inventory  sales,  the  Department 
preliminarily  determines  that  the  order 
date  is  the  most  appropriate  date  to  use 
for  the  date  of  sale  for  home  market 
sales.  For  a  further  discussion  of  this 
issue,  see  Analysis  Memo:  Inchon. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents  covered  by 
the  description  in  the  "Scope  of  the 
Investigation"  section,  above,  and  sold 
in  the  home  market  during  the  POI,  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  and 
reporting  instructions  listed  in  the 
Department's  August  3, 1998 
questionnaire. 


Export  Price  and  Constructed  Export 
Price 

The  Department  considers  several 
factors  in  making  its  determination 
concerning  whether  sales  made  prior  to 
importation  through  a  U.S.  affiliate  to  an 
imaffiliated  customer  in  the  United 
States  are  EP  sales.  These  factors  are:  (1) 
whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
imaffiliated  U.S.  customer  without 
being  introduced  into  the  physical 
inventory  of  the  affiliated  selling  agent; 
(2)  whether  the  sales  follow  customary 
commercial  channels  between  the 
parties  involved;  and  (3)  whether  the 
functions  of  the  U.S.  sales  affiliates  are 
limited  to  those  of  a  "processor  of  sales- 
related  documentation"  and  a 
"communication  link"  with  the 
unrelated  U.S.  buyer.  Where  the  factors 
indicate  that  the  activities  of  the  U.S. 
sales  affiliate  are  ancillary  to  the  sale, 
we  treat  the  transactions  as  EP  sales. 
Where  the  U.S.  sales  affiliate  has  a 
significant  role  in  the  sales  process,  we 
treat  the  transactions  as  CEP  sales.  See 
Certain  Cut-to-length  Carbon  Steel  Plate 
from  Germany:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  18389,  18391  (April  15,  1997); 
Mitsubishi  Heavy  Industries  v.  United 
States,  Slip  Op.  98-82  at  6  (CTT,  June 
23, 1998). 

POSCO 

POSCD  reported  three  channels  of 
distribution  for  U.S.  sales.  In  channel  1, 
POSCO  Steel  Sales  and  Service  Co.,  Ltd. 
("POSTEEL"),  which  is  POSCO's 
affiliated  trading  company,  sold  directly 
to  a  U.S.  customer.  In  channel  3, 
POSTEEL  sold  directly  to  unaffiUated 
Korean  trading  companies  for  resale  of 
subject  merchandise  to  the  United 
States.  We  classified  sales  made  through 
these  two  channels  as  EP  sales,  since  the 
U.S.  affiliate,  POSAM,  had  no 
involvement  in  the  selling  process.  In 
channel  2,  however,  POSAM  was 
involved  in  all  the  sales  made  to 
unaffiliated  U.S.  customers,  and 
reported  that  although  the  majority  of 
sales  were  EP  sales,  there  were  some 
sales  classified  as  CEP. 

For  U.S.  sales  channels  one  and  three, 
we  based  our  calculation  on  EP,  in 
accordance  with  section  772  (a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  by  the  producer  or  exporter 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation,  and  CEP  methodology  was 
not  otherwise  indicated.  For  U.S.  sales 
channel  two,  for  those  sales  for  which 
POSCO  categorized  as  EP  sales,  we 
based  our  calculations  on  EP,  in 
accordance  with  section  772(a)  of  the 
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Act.  For  sales  for  which  POSCO 
categorized  as  CEP,  we  based  our 
calculations  on  CEP,  in  accordance  with 
772(b)  of  the  Act. 

The  record  indicates  that  those  of 
POSCO's  channel  2  sales  reported  as  EP 
sales  were  shipped  directly  from  the 
manufacturer  to  the  unaffiliated  U.S. 
customer  and  that  the  reported  U.S. 
sales,  with  the  exception  of  "bankrupt" 
sales  not  included  in  our  analysis  [see 
"Transactions  Investigated",  above), 
were  made  in  the  customary  commercial 
channel,  thereby  satisfying  the  first  two 
criteria  mentioned  above.  In 
determining  whether  the  U.S.  affiliate 
acted  solely  as  a  "processor  of  sales- 
related  documentation"  and  a 
"communication  Unk"  with  the 
imaffiliated  U.S.  customer,  we  reviewed 
the  selling  functions  performed  by 
POSAM  and  the  sales  process  for  these 
sales. 

POSAM  performed  a  variety  of  selling 
functions  on  behalf  of  POSCO  in 
connection  with  POSCO's  SSSS  sales  in 
the  United  States.  These  functions 
include  forwarding  inquiries  and 
confirmations  to  and  from  the  customer 
and  POSTEEL,  invoicing  customers, 
arranging  for  freight  to  the  customer 
from  the  U.S.  port,  extending  credit  and 
collecting  payment,  and  serving  as 
importer  of  record.  POSCO  has  stated 
that  POSTEEL  determined  price  and 
terms  of  sale  and  performed  "all  other" 
sales  related  activities,  including 
meeting  with  U.S.  customers  on 
standard  marketing  trips,  warranty- 
related  functions,  market  research  and 
technical  assistance. 

In  addition,  according  to  POSCO's 
response,  POSTEEL  "communicates  a 
variety  of  general  price  information  to 
and  from  POSAM,"  including 
"quarterly  FOB  price  guidelines"  [see 
November  23.  1998  response  at  11). 
Record  evidence  indicates  that  although 
POSTEEL  presents  POSAM  wi\h 
quarterly  guidelines,  each  sale  must  be 
approved  by  POSTEEL.  In  some 
instances,  POSTEEL  has  rejected  terms 
of  particular  inquiries  submitted  by 
POSAM. 

We  will  conduct  an  in-depth 
examination  of  the  information 
concerning  classification  of  POSCO's 
U.S.  sales  through  POSAM  [i.e.,  CEP 
versus  EP)  at  verification.  However, 
based  on  POSCO's  record  statements, 
we  preliminarily  determine  that 
POSCO's  U.S.  sales  of  SSSS  through 
POSAM  reported  as  EP  sales  qualify  as 
EP  sales.  For  further  discussion  of  this 
issue,  see  Analysis  Memo:  POSCO. 

As  discussed  in  'Transactions 
Investigated",  above,  one  of  POSCO's 
customers  declared  bankrriptcy  during 
the  POI.  During  this  time,  snipments  to 
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this  customei  were  canceled  en  route  to 
the  United  Stiates,  and  POSCO  had  to 
place  the  me^andise  into  an 
vinaffiliated  Warehouse.  POSCO  then 
resold  the  merchandise  with  POSTEEL 
as  the  facilitator.  As  these  sales  to  the 
first  unaffiliated  purchaser  took  place 
after  importafion  into  the  United  States, 
they  have  bean  correctly  classified  by 
POSCO  as  CBP  sales. 

We  based  BP  on  the  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  m^de  deductions  for  foreign 
inland  freight,  brokerage  and  handling, 
ocean  freight,  marine  insurance,  U.S. 
inland  freight  (where  applicable),  U.S. 
brokerage  an^  wharfage  charges  (where 
applicable)  atd  U.S.  Customs  duties  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  Additionally,  we  added  to  the 
U.S.  price  an  lamount  for  duty  drawback 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  For  a  further  discussion  of  this 
issue,  see  Anolysis  Memo:  POSCO. 

We  calculated  CEP,  in  accordance 
with  subsectiions  772(b),  (c),  and  (d)  of 
the  Act,  for  those  sales  to  the  first 
unaffiliated  purchaser  that  took  place 
after  importation  into  the  United  States. 
We  based  CEP  on  the  packed,  delivered, 
duty  paid  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  mtde  deductions  for 
movement  e)a>enses  in  accordance  with 
section  772(c|(2)(A)  of  the  Act;  these 
Included,  where  appropriate,  foreign 
inland  freight,  foreign  wharfage  and 
loading,  international  freight,  marine 
insurance,  dqmestic  inland  freight,  U.S. 
brokerage  and  wharfege,  and  U.S. 
warehousing  expenses.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  thofie  selling  expenses 
associated  w^  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs  and  bank  charges)  and  indirect 
selling  expenses  (e.g.,  inventory 
carrying  costs).  For  CEP  sales,  we  also 
made  an  adjuistment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  AddltioQally,  we  added  to  the  U.S. 
price  an  amount  for  duty  drawback 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  For  a  further  discussion  of  this 
issue,  see  Anolysis  Memo:  POSCO. 

Inchon 

For  U.S.  sales  channels  two  and  three, 
which  are  defined  in  the  Level  of  Trade 
section  beloW,  we  based  our  calculation 
on  EP,  in  accordance  with  section  772 
(a)  of  the  Act,  because  the  subject 
merchandise  !was  sold  by  the  producer 
or  exporter  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP 
methodology; was  not  otherwise 
indicated.  Fak  U.S.  sales  channel  one, 


which  is  defined  in  the  Level  of  Trade 
section  below,  we  based  our  calculation 
on  CEP,  in  accordance  with  section  772 
(b)  of  the  Act,  because  the  merchandise 
was  sold  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  and  based  on  our 
analysis  of  the  facts  as  discussed  in  this 
section. 

We  have  preliminarily  determined 
that  the  affiliated  purchaser  in  the 
United  States,  Hyundai  U.S.A.,  did 
more  than  merely  act  as  a  "processor  of 
sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyer."  Inchon  claimed  that  all  of 
its  U.S.  sales  of  subject  merchandise  are 
EP  sales,  including  those  sales  made 
prior  to  importation  through  Hyimdai 
U.S.A.,  Hyundai  Corporation's  wholly- 
owned  U.S.  subsidiary  (/.e.,  channel  1 
sales).  Inchon  claims  that  Hyundai 
U.S.A.,  did  not  act  in  a  significant  role 
in  the  sales  negotiation  process.  We 
preliminarily  disagree  with  this 
characterization. 

To  ensure  proper  application  of 
statutory  definitions,  where  a  U.S. 
affiliate  is  involved  in  making  a  sale,  we 
normally  consider  the  sale  to  be  CEP 
unless  the  record  demonstrates  that  the 
U.S.  affiliate's  involvement  in  making 
the  sale  is  incidental  or  ancillary.  The 
record  demonstrates  that  Hyimdai 
U.S.A.'s  role  exceeds  that  of  an 
incidental  or  ancillary  role. 

Hyimdai  U.S.A.  participates  in  several 
significant  pre-  and  post-sale  selling 
activities.  At  the  initial  stages,  Inchon 
and  Hyundai  U.S.A.  jointly  call  on  U.S. 
customers  to  discuss  sales  and  prices. 
Hyundai  U.S.A.  quotes  prices  to 
prospective  customers  and  if  the  price  is 
acceptable,  the  customer  submits  a 
purchase  order  to  Hyundai  U.S.A.  When 
the  merchandise  arrives  in  the  United 
States,  Hyundai  U.S.A.  acts  as  the 
importer  of  record  and  arranges  for  U.S. 
inland  freight.  For  a  significant  number 
of  channel  1  transactions,  Hyimdai 
U.S.A.  also  arranged  and  paid  for  post- 
sale  watphousing  and  freight  to  the 
warehouse.  Hyundai  U.S.A.  invoices 
and  collects  payment  from  the  U.S. 
customer,  including  any  late  payments 
and/or  outstanding  accoimts  receivable. 
Additionally,  there  is  one  other  selling 
function  which  supports  our 
determination  that  these  sales  are  CEP. 
However,  because  this  information  is 
business  proprietary,  please  see  our 
discussion  in  the  analysis 
memorandum.  See  Analysis  Memo: 
Inchon,  page  4.  Based  on  the  record  as 
stated  above,  we  have  determined  that 
these  sales  are  CEP  transactions.  For  a 


further  discussion  of  this  issue,  see 
Analysis  Memo:  Inchon. 

We  based  EP  on  the  packed, 
delivered,  tax  and  duty  unpaid  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight,  foreign  wharfage  and 
loading,  international  freight,  marine 
insurance,  domestic  inland  freight,  and 
U.S.  brokerage  and  wharfage. 
Additionally,  we  added  to  the  U.S.  price 
an  amount  for  duty  drawback  pursuant 
to  section  772(c)(1)(B)  of  the  Act.  For  a 
further  discussion  of  this  issue,  see 
Analysis  Memo:  Inchon. 

We  calculated  CEP,  in  accordance 
with  subsections  772(b),  (c),  and  (d)  of 
the  Act,  for  those  sales  to  the  first 
unaffiliated  purchaser  that  took  place 
after  importation  into  the  United  States. 
We  based  CEP  on  the  packed,  delivered, 
duty  paid  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  fi^ight,  foreign  wharfage  and 
loading,  international  freight,  marine 
insurance,  domestic  inland  freight,  U.S. 
brokerage  and  wharfage,  and  U.S. 
warehousing  expenses.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs  and  bank  charges),  and  indirect 
selling  expenses.  For  CEP  sales,  we  also 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  Additionally,  we  added  to  the  U.S. 
price  an  amount  for  duty  drawback 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  For  a  further  discussion  of  this 
issue,  see  Analysis  Memo:  Inchon. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 
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To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer,  ff  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offiset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Plate 
from  South  Africa.  62  FR  61731 
(November  19, 1997). 

In  the  present  review,  none  of  the 
respondents  requested  a  LOT 
adjustment.  To  ensure  that  no  such 
adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
Korean  markets,  including  the  selling 
functions,  classes  of  customer,  and 
selling  expenses  for  each  respondent. 

POSCO 

POSCO  did  not  claim  a  LOT 
adjustment.  POSCO  identified  two 
channels  of  distribution  in  the  home 
market:  (1)  sales  made  by  POSCO 
directly  to  its  customers;  and  (2)  sales 
made  by  POSCO  through  its  selling  arm, 
POSTEEL,  to  customers.  Both  POSCO 
and  POSTEEL  made  sales  to  domestic 
trading  companies,  service  centers,  and 
unaffiliated  and  affiliated  end-users.  For 
both  channels,  POSCO  and  POSTEEL 
report  that  they  perform  similar  selling 
functions.  Either  POSCO  or  POSTEEL 
contacted  customers,  managed 
inventory,  arranged  for  shipment  and 
freight,  and  invoiced  the  customer.  In 
addition,  POSCO  claims  that  either 
POSCO  or  POSTEEL  offered,  as  needed, 
technical  services  and  warranty 
processing.  Because  channels  of 
distribution  do  not  qualify  as  separate 
LOTs  when  the  selling  functions 
performed  for  each  customer  class  are 
sufficiently  similar,  we  preliminarily 
determine  that  there  exists  one  LOT  for 
POSCO's  home  market  sales. 

POSCO  reports  three  channels  of 
distribution  in  the  U.S.  market:  (1)  sales 
made  by  POSTEEL  directly  to  a  U.S. 


end-user;  (2)  sales  to  U.S.  end-users 
made  by  POSTEEL  through  its  wholly- 
owned  U.S.  subsidiary,  POSAM;  and  (3) 
sales  made  by  POSTEEL  to  unaffiliated 
Korean  trading  companies  for  shipment 
to  the  United  States.  POSCO  claimed 
two  LOTs  in  the  U.S.  market,  but 
requested  no  LOT  adjustment  for  the 
U.S.  LOT  purported  to  be  different  from 
the  home  market  LOT.  The  Etepartment 
examined  the  claimed  selling  functions 
performed  by  POSCO  and  its 
subsidiaries.  POSTEEL  and  POSAM 
(although  we  did  not  consider  POSAM's 
selUng  functions  in  determining  CEP 
LOT),  for  all  U.S.  sales.  These  selling 
functions  included  freight  and  delivery 
arrangements,  invoicing  customers,  and 
extending  credit. 

In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chains  of  distribution  between 
POSCO  and  its  home  market  and  U.S. 
customers.  We  compared  the  selling 
functions  performed  for  home  market 
sales  with  those  performed  with  respect 
to  the  CEP  transactions,  after  deductions 
for  economic  activities  occurring  in  the 
United  States,  pursuant  to  section 
772(d)  of  the  Act,  to  determine  if  the 
home  market  level  of  trade  constituted 
a  more  advanced  stage  of  distribution 
than  the  CEP  level  of  trade. 

Based  on  our  analysis  of  the  chains  of 
distribution  and  selling  functions 
performed  for  sales  in  the  home  market 
and  CEP  and  EP  sales  in  the  U.S. 
market,  we  preliminarily  find  that  CEP 
and  EP  sales  to  all  three  channels  of 
distribution  are  made  at  the  same  stage 
in  the  marketing  process  and  involve 
identical  selling  functions.  Therefore, 
we  preliminarily  determine  that  POSCO 
and  its  subsidiaries  POSTEEL  and 
POSAM  (for  EP  sales)  provided  a 
sufficiently  similar  degree  of  services  on 
sales  to  all  three  channels  of 
distribution,  and  that  the  sales  made  to 
the  United  States  constitute  one  LOT. 

Based  on  a  comparison  of  the  selling 
activities  performed  in  the  U.S.  market 
to  the  selling  activities  in  the  home 
market,  we  preliminarily  determine  that 
there  is  not  a  significant  difference  in 
the  selling  functions  performed  in  both 
markets,  and  thus,  a  LOT  adjustment  is 
not  appropriate.  For  a  further 
discussion,  see  Analysis  Memo:  POSCO. 

Inchon 

In  the  home  market,  Inchon  reported 
two  sales  channels:  (1)  to  unaffiliated 
distributors;  and  (2)  to  affiliated  and 
imaf filiated  end-users.  We  examined  the 
selling  functions  performed  for  both 
channels.  These  selling  functions 
included  inventory  maintenance,  freight 


and  delivery  arrangements,  and  credit 
services.  Because  there  are  no 
differences  between  the  selling 
functions  on  sales  made  to  either 
unaffiliated  distributors  or  affiliated  and 
unaffiliated  end-users  in  the  home 
market,  sales  to  both  of  these  customer 
categories  represent  a  similar  stage  of 
marketing.  Therefore,  we  preliminarily 
conclude  that  sales  to  unaffiliated 
distributors  and  affiliated  and 
unaffiliated  end-users  constitute  one 
LOT  in  the  home  market. 

For  its  EP  and  CEP  sales  in  the  U.S. 
market,  Inchon  reported  three  sales 
channels:  (1)  Inchon  sales  through 
Hyundai  Corporation,  Inchon's  affiliated 
trading  company,  to  Hyundai  U.S.A.,  a 
wholly  owned  subsidiary  of  Hyundai 
Corporation  located  in  the  United  States 
and  an  affiliate  of  Inchon,  and  finally, 
to  an  unaffiliated  customer;  (2)  Inchon 
sales  through  Hyundai  Corporation,  to 
an  unaffiUated  customer;  and  (3)  Inchon 
sales  to  an  unaffiliated  trading 
customer.  Inchon's  U.S.  customers  for 
all  three  sales  chaimels  are  to  trading 
companies  and  distributors.  We 
examined  the  selling  functions 
performed  for  each  of  the  three  U.S. 
sales  channels.  These  selling  functions 
included  freight  and  dehvery 
arrangements,  credit  services,  and  post- 
sale  warehousing.  With  the  exception  of 
post-sale  warehousing  for  one  sale  in 
channel  one,  selling  fimctions 
performed  in  the  three  sales  chaimels 
were  identical.  Thus,  sales  to  these 
customer  categories  represent  a  similar 
stage  of  marketing.  Therefore,  we 
preliminarily  determine  that  Inchon 
provided  a  sufficiently  similar* degree  of 
services  on  sales  to  all  three  channels  of 
distribution,  and  that  the  sales  made  to 
the  United  States  constitute  one  LOT. 

Further,  because  we  preliminarily 
conclude  that  the  U.S.  LOT  and  the 
home  market  LOT  included  similar 
selling  functions,  we  conclude  that 
these  sales  are  made  at  the  same  LOT. 
Therefore,  a  LOT  adjustment  for  Inchon 
is  not  appropriate.  For  a  further 
discussion,  see  Analysis  Memo:  Inchon. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  were 
made  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
Price  Comparisons"  and  "Price-to-CV 
Comparison"  sections  of  this  notice. 

Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  saias  of  the 
foreign  like  product  is  equal  to  or 
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greater  than  hire  percent  of  the  aggregate 
volume  of  U.SL  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  fo^ign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Since 
both  POSCO'4  and  Inchon's  aggregate 
volume  of  hoiiie  market  sales  of  the 
foreign  like  pijoduct  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determine<i  that  the  home  markets 
for  both  companies  were  viable. 
Therefore,  we  have  based  ^rv  on  home* 
market  sales  iti  the  usual  commercial 
quantities  andj  in  the  ordinary  course  of 
trade. 

Cost  of  Production  ("COP")  Analysis 

Based  on  th^  cost  allegations 
submitted  by  ^e  petitioners  in  their 
June  10, 1998  betition,  the  Department 
found  reason^le  grounds  to  beheve  or 
suspect  that  POSCO  and  Inchon  had 
made  sales  in  the  home  market  at  prices 
below  the  cost  of  producing  the 
merchandise,  in  accordance  with 
section  773(b)(1)  of  the  Act.  As  a  result 
the  Oepartmei^t  initiated  an 
investigation  tb  determine  whether 
POSCO  and  Inchon  made  home  market 
sales  during  the  POI  at  prices  below 
their  respective  COPs  within  the 
meaning  of  seirtion  773(b)  of  the  Act. 
See  Initiation. I 

We  conductjed  the  COP  analysis 
described  belaw. 


iijof< 


A.  Calculatioi^  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  for  each  respondent  we 
calculated  CO^  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amoimts  for 
home  market  $elling,  general  and 
administrative  expenses  ("SG&A"), 
interest  expenses,  and  packing  costs, 
respectively.  We  used  the  information 
from  POSCO'9  and  Inchon's  section  D 
supplemental  questionnaire  responses 
to  calculate  eaph  company's  COP. 

In  a  letter  d^ted  August  12, 1998, 
POSCO  asked  that  the  Department 
examine  fiscal  year  1997  (January- 
December  1997)  cost  data  rather  than 
cost  data  for  tke  hill  POI,  April  1, 1997 
to  March  31, 11998.  On  September  4, 
1998,  petitioners  responded  to 
respondent's  oequest,  noting  that  the 
cost  data  submitted  would  not  coincide 
with  the  sales  data,  particularly  in  light 
of  the  won's  devaluation  during  the  POI. 
On  SeptembeD  28, 1998,  the  Department 
requested  that  POSCO  report  its  costs 
using  costs  incurred  during  the  POI. 


B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  POSCO  and  Inchon  to  each 
company's  respective  home  market  sales 
of  the  foreign  like  product  as  required 
under  section  773(b)  of  the  Act.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than  the 
COP,  we  examined  whether  (1)  within 
an  extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  POSCO's  and  Inchon's  COP 
to  their  respective  home  market  prices, 
less  any  apphcable  movement  charges 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  sections  773(b)(2)(B) 
and  773(b)(2)(C)(i)  of  the  Act.  In  such 
cases,  because  we  compared  prices  to 
weighted-average  COPs  for  the  POI,  we 
also  determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product 
in  determining  NV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  each 
respondent's  CV  based  on  the  sum  of 
the  respondent's  cost  of  materials, 
fabrication,  SG&A,  interest  expenses 
and  profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondents  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  South  Korea. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
ihe  COP,  we  based  NV  on  prices  to 


home  market  customers.  We  made 
adjustments,  where  appropriate,  for 
physical  diff'erences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act. 

POSCO 

We  calculated  NV  for  EP  sales  based 
on  prices  to  unaffiliated  home  market 
customers.  We  made  a  deduction  for 
inland  freight.  We  made  circiunstance- 
of-sale  ("COS")  adjustments  based  on 
differences  in  direct  selling  expenses 
(i.e.,  credit,  warranty  expense  and 
interest  revenue)  incurred  on  U.S.  and 
home  market  sales,  where  appropriate. 
In  accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

We  calculated  NV  for  CEP  sales  based 
on  prices  to  unaffiliated  home  market 
customers,  as  sales  to  affiliated 
customers  failed  the  arm's  length  test. 
We  made  a  deduction  for  inland  freight. 
We  made  COS  adjustments  based  on 
differences  in  direct  selling  expenses 
(i.e.,  credit,  warranty  expense  and 
interest  revenue)  incurred  on  U.S.  and 
home  market  sales,  where  appropriate. 
In  accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

Inchon 

We  calculated  NV  for  EP  sales  based 
on  prices  to  unaffiliated  home  market 
customers.  We  made  a  deduction  for 
inland  freight.  We  made  billing 
adjustments,  where  appropriate.  We 
made  COS  adjustments  based  on 
differences  in  direct  selling  expenses 
(i.e.,  credit)  incvured  on  U.S.  and  home 
market  sales,  where  appropriate.  In 
accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

We  calculated  NV  for  CEP  sales  based 
on  prices  to  imaffifiated  home  market 
customers.  We  made  a  deduction  for 
inland  freight.  We  made  billing 
adjustments,  where  appropriate.  We 
made  COS  adjustments  based  on 
differences  in  direct  selling  expenses 
(i.e.,  credit)  incurred  on  U.S.  and  home 
market  sales,  where  appropriate.  In 
accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  imable  to  find  a  home  market 
match  of  the  foreign  like  product.  We 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
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direct  selling  expenses.  Where  we 
compared  CV  to  CEP,  we  deducted  the 
wei^ted-average  home  market  direct 
selling  expenses  from  CV. 

Currency  Conversion 

Our  preliminary  analysis  of  Federal 
Reserve  dollar-won  exchange  rate  data 
shows  that  the  won  declined  rapidly  at 
the  end  of  1997,  losing  over  40  percent 
of  its  value  between  the  beginning  of 
November  and  the  end  of  DBcember. 
The  decline  was,  in  both  speed  and 
magnitude,  many  times  more  severe 
than  any  change  in  the  dollar-won 
exchange  rate  during  the  previous  eight 
years.  Had  the  won  rebounded  quickly 
enough  to  recover  all  or  almost  all  of  the 
initial  loss,  the  IDepartment  might  have 
been  inclined  to  view  the  won's  decline 
at  the  end  of  1997  as  nothing  more  than 
a  sudden,  but  only  momentary  drop, 
despite  the  magnitude  of  that  drop.  As 
it  was,  however,  there  was  no 
significant  reboimd. 

We  have  preliminarily  determined 
that  the  decline  in  the  won  at  the  end 
of  1997  was  so  precipitous  and  large 
that  the  dollar-won  exchange  rate 
caimot  reasonably  be  viewed  as  having 
simply  fluctuated  during  this  time,  i.e., 
as  having  experienced  only  a 
momentary  drop  in  value.  Therefore,  in 
making  this  preliminary  determination, 
the  E>epartment  used  daily  rates 
exclusively  for  ciurency  conversion 
purposes  for  home  market  sales 
matched  to  U.S.  sales  occurring  between 
November  1, 1997  and  December  31, 
1997. 

For  sales  occurring  after  December  31, 
but  before  March  1, 1998,  the 
Department  relied  on  the  standard 
exchange  rate  model,  but  used  a 
modified  benchmark.  In  calculating  a 
benchmark  rate,  the  Department's 
standard  practice  is  to  incorporate  rates 
extending  back  40  days  bom  the  date  of 
sale.  However,  using  such  a  benchmark 
rate  would  incorporate  rates  during 
November  and  Diecember  of  1997,  when 
the  dollar-won  exchange  rate  dropped, 
and  hence  would  result  in  apparent 
significant  fluctuations  in  the  dollar- 
won  exchange  rates  used  in  the 
Department's  margin  calculation. 

In  order  to  ensure  that  rates  used  are 
more  indicative  of  the  exchange  rate 
climate  during  January  and  February 
1998,  the  benchmark  was  modified  to 
include  rates  extending  back  only  to 
January  1. 1998.  Therefore,  we  have 
applied  an  up-to-date  (post-precipitous 
drop)  benchmark,  while  at  the  same 
time  we  have  avoided  making  sales 
comparisons  using  exchange  rates  with 
excessive  day-to-day  fluctuations.  By 
March  1, 1998,  the  dollar- won  exchange 
rate  had  stabilized  sufficiently  so  that 


the  Department's  standard  model  could 
be  employed.  For  sales  occiuring  after 
March  1 ,  the  standard  model  and 
benchmark  rate  were  used. 

Petitioners  have  suggested  that  the 
Department  segregate  the  current  POI 
into  multiple  periods  to  account  for  the 
effect  of  the  devaluation  of  the  Korean 
won  during  the  last  portion  of  the  POI. 
See  petitioners'  submission  of  December 
2, 1998.  Petitioners  state  that  the 
Department  has  examined  this  question 
in  a  recent  preliminary  determination 
involving  the  same  POI  and  Korea, 
namely.  Emulsion  Styrene-Butadiene 
Rubber  from  the  Republic  of  Korea.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Emulsion  Styrene-Butadiene  Rubber 
from  the  Republic  of  Korea,  63  FR  59514 
(November  4,  1998).  However,  the 
Department  used  the  same  currency 
conversion  methodology  described 
above  in  that  case,  and  for  the 
preliminary  determination,  did  not 
average  margins  based  on  multiple 
periods  within  the  POI.  In  the  one  case 
cited  by  petitioners  in  support  of 
averaging  multiple  periods,  PVA  from 
Taiwan,  the  Department  used  multiple 
periods  when  there  was  a  significant 
change  in  pricing.  However,  in  that 
case,  the  decline  in  pricing  was  due  to 
a  company-specific  change  in  selling 
practices  made  at  a  particular  point  in 
the  POI  (i.e.,  the  use  of  long  term 
contracts  versus  purchase  orders),  rather 
than  a  devaluation  of  the  local  currency. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Polyvinyl 
Alcohol  from  Taiwan,  61  FR  14064 
(March  29, 1996).  The  Department 
preliminarily  determines  that  the 
modification  of  currency  conversion 
reasonably  accoimts  for  the  devaluation 
of  the  won,  and  that  the  use  of  multiple 
periods  for  averaging  purposes  is 
imwarranted. 

The  Department  makes  this 
determination  without  the  benefit  of 
extensive  case  precedent  dealing  with 
this  area  of  our  currency  conversion 
policy.  The  Department  therefore 
welcomes  comments  from  interested 
parties  on  all  aspects  of  our  analysis  and 
the  time  period-specific  exchange  rates 
used.  For  the  purposes  of  the  final 
determination,  the  Department  will 
continue  to  analyze  the  implications,  if 
any,  of  the  decline  in  the  won  during 
1997  for  price  averaging  and  whether 
multiple  averages  are  warranted.  The 
Department  is  examining  this  issue  in 
Mushrooms  from  Indonesia  and 
Emulsion  Styrene-Butadiene  Rubber 
from  the  Republic  of  Korea.  See  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 


of  Final  Determination:  Certain 
Preserved  Mushrooms  from  Indonesia, 
63  FR  41783  (August  5.  1998);  also,  see 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Emulsion  Styrene-Butadiene  Rubber 
from  the  Republic  of  Korea,  63  FR  59514 
(November  4,  1998). 

Critical  Circumstances 

On  October  30, 1998,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  SSSS  from  Korea.  In 
accordance  with  19  CFR 
351.206(c)(2)(i),  since  this  allegation 
was  filed  at  least  20  days  prior  to  the 
Department's  preliminary 
determination,  we  must  issue  our 
preliminary  critical  circimistances 
determination  no  later  than  the 
preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if:  (A)(i)  there  is  a  history  of  dumping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise;  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales;  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

To  oetermine  whether  there  is  a 
history  of  injurious  dumping  of  the 
merchandise  under  investigation,  in 
accordance  with  Section  733(e)(l)(A)(i), 
the  Department  considers  evidence  of 
an  existing  antidumping  order  on  SSSS 
from  the  country  in  question  in  the 
United  States  or  elsewhere  to  be 
sufficient.  We  are  not  aware  of  any 
antidumping  order  in  any  country  on 
SSSS  from  any  of  the  countries  subject 
to  this  investigation. 

In  determining  whether  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  SSSS  at  less  than 
fair  value  and  thereby  causing  material 
injury,  the  Department  normally 
considers  margins  of  15  percent  for  CEP 
sales  and  25  percent  for  EP  sales  or 
more  sufficient  to  impute  knowledge  of 
dujnping  and  of  resultant  material 
injury.  See  Notice  of  Final 
Determination  of  Sales  Less  than  Fair 
Value:  Certain  Cut-to-Length  Carbon  ■ 
Steel  Plate  from  the  People's  Republic  of 
China,  63  FR  61964,  61967  i?  Jovember 
20,  1997);  see  also  Notice  oftmal 
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DeterminatioB  of  Sales  Less  Than  Fair 
Value:  Manganese  Sulphate  from 
People's  of  Republic  of  China  60  FR 
52155,  52161  {(October  5, 1995). 

In  this  inveiitlgation,  respondents 
POSCO  and  Inchon,  whicli  the 
Department  has  preliminarily 
determined  have  both  EP  and  CEP  sales, 
do  not  have  niargins  over  15  percent. 
Based  on  these  facts,  we  determine  that 
the  first  criterion  for  ascertaining 
whether  critioal  circimistances  exist  is 
not  satisfied.  Therefore,  we 
preliminarily  determine  that  there  is  no 
reasonable  ba»is  to  believe  or  suspect 
that  critical  circvmistances  exist  with 
respect  to  imports  of  SSSS  from 
respondents  IHDSCO  or  Inchon.  We  have 
not  analyzed  the  respondent's  shipment 
data  to  examine  whether  imports  of 
SSSS  have  been  massive  over  a 
relatively  short  period.  See  e.g.,  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fab"  Value  and  Postponement 
of  Final  Deterfnination:  Collated  Roofing 
Nails  from  Korea,  63  FR  25895,  25898 
(May  12. 1997*). 

However,  because  respondent  Taihan 
has  not  respoQded  to  the  Department's 
questionnaire!,  and  has  been  assigned  a 
margin  based  on  facts  otherwise 
available  [see  "Facts  Available"  section, 
below),  its  margin  exceeds  25  percent, 
thus  meeting  l|he  first  criterion.  Also,  as 
focts  available^  we  consider  Taihan  to 
have  had  massive  imports  over  a 
relatively  short  period.  Therefore, 
having  met  both  criteria,  critical 
circimistance$  exist  for  imports  of 
subject  merch^dise  from  Taihan. 

Regarding  all  other  exporters,  an  "All 
Others"  rate  has  been  determined  (see 
"The  All  Others  Rate",  below);  because 
this  rate  does  tiot  exceed  15  percent,  we 
determine  thai  critical  circimistances  do 
not  exist  for  companies  covered  by  the 
"All  Others"  ipte.  We  will  make  a  final 
determination!  concerning  critical 
drcujnstancea  when  we  make  our  final 
determination  in  this  investigation,  if 
that  final  determination  is  affirmative. 

Verification 

As  provide^  in  section  782(i)  of  the 

Act,  we  will  verify  all  information  relied 

upon  in  makii^g  our  final  determination. 

Facts  Availablie 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the 
administrating  authority;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  tjbe  submission  of 
information  o»  in  the  form  and  manner 
requested,  sutqect  to  subsections  (c)(1) 
and  (e)  of  section  782  of  the  Act;  (C) 
significantly  iiipedes  a  proceeding 


J: 


under  the  antidimiping  statute;  or  (D) 
provides  such  information,  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i)  of  the  Act,  the 
administrating  authority  shall,  subject  to 
section  782(d)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
appUcable  determination.  As  discussed 
above,  Taihan  failed  to  respond  to  the 
Department's  questionnaire. 
Accordingly,  we  have  preliminarily 
determined,  imder  section  776(a)(2)(A), 
that  we  must  base  our  determination  for 
that  company  on  facts  available. 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  for  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information  (see  also  the  Statement  of 
Administrative  Action  ("SAA"), 
accompanying  the  URAA,  H.R.  Rp.  No. 
316, 103rd  Cong.,  2d  Sess.  870).  Given 
the  company's  refusal  to  comply  with 
the  Department's  request  for 
information,  Taihan  has  failed  to 
cooperate  to  the  best  of  its  ability  in  this 
investigation.  Therefore,  the  Department 
has  determined  that  an  adverse 
inference  is  warranted  with  respect  to 
Taihan. 

In  this  proceeding,  we  used  the 
information  from  the  petition,  as 
adjusted  by  the  Department  for  the 
purposes  of  initiation,  to  form  the  basis 
for  a  dumping  margin  for  this 
respondent.  Thus,  consistent  with  the 
Department's  practice  (see  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Germany,  63  FR  10847 
(March  5, 1998)  ("Stainless  Steel  Wire 
Rod  bom  Germany")),  the  Department  is 
assigning  to  Taihan  the  highest  margin 
alleged  in  the  petition,  as  adjusted,  for 
Korean  producers,  which  is  58.79 
percent  (see  June  30,  1998,  "Import 
Administration  Antidimiping 
Investigation  Initiation  Checklist 
("Initiation  Checklist")  and  the  Notice 
of  Initiation  for  a  discussion  of  the 
margin  calculations  in  the  petition). 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on 
"secondary  information"  (e.g.,  the 
petition)  as  the  facts  available,  the 
IDepartment  shall,  to  the  extent 
practicable,  corroborate  that  information 
with  independent  sources  reasonably  at 
the  Department's  disposal.  The  SAA 
accompanying  the  URAA  clarifies  that 
the  petition  is  "secondary  information." 
See  SAA  at  870.  The  SAA  also  clarifies 
that  "corroborate"  means  to  determine 
whether  the  information  used  has 
probative  value.  Id. 

We  reviewed  the  accuracy  and 
adequacy  of  the  information  in  the 
petition  during  our  pre-initiation 


analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose  (e.g.,  import  statistics, 
foreign  market  research  reports,  and 
data  from  U.S.  producers).  See  Initiation 
Checklist.  Specifically,  in  the  petition, 
the  petitioners  based  both  EP  and  NV  on 
foreign  market  research,  affidavits 
concerning  prices  and  freight  costs, 
official  U.S.  import  statistics,  U.S. 
government  sources  and  International 
Financial  Statistics. 

As  certain  information  included  in 
the  petition's  margin  calculation  is  fit>m 
public  sources  (e.g.,  international  freight 
and  insurance,  U.S.  harbor  maintenance 
and  U.S.  merchandise  processing  fees, 
SG&A,  and  profit),  we  find  for  the 
purpose  of  Uie  preliminary 
determination,  that  the  information  has 
probative  value  and  is  therefore 
corroborated.  In  addition,  with  respect 
to  certain  data  included  in  the  margin 
calculations  included  in  the  petition 
(e.g.,  gross  U.S.  and  home  market  unit 
prices),  the  Department  was  provided 
information  by  other  respondents  that 
corroborates  the  remaining  portions  of 
the  margin  calculation  in  the  petition. 
We  have  examined  the  reliability  of  this 
information.  See  Memorandum  to  the 
File,  dated  June  20, 1998.  Finally,  we 
note  that  the  Department  has,  in  other 
cases,  for  facts  available  purposes,  used 
margins  developed  in  a  petition  that  are 
based  in  part  on  foreign  market 
research.  However,  with  respect  to 
certain  data  included  in  the  margin 
calculations  in  the  petition  (e.g.,  gross 
U.S.  and  home  market  unit  prices),  the 
Department  was  provided  no 
information  by  the  respondents  or  other 
interested  parties,  and  is  aware  of  no 
other  independent  sources  of 
information,  that  would  enable  it  to 
further  corroborate  the  remaining 
components  of  the  margin  calculation  in 
the  petition.  The  implementing 
regulation  to  section  776  of  the  Act,  at 
19  CFR  351.308(c),  states  "(t]he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance",  the  Department 
may  nevertheless  apply  an  adverse 
inference.  We  note  further  that  the 
Department  has  used  as  the  facts 
available  margins  developed  in  the 
petition  that  are  based  in  part  on  foreign 
market  research  in  other  cases.  See  e.g.. 
Stainless  Steel  Wire  Rod  from  Germany, 
and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
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Fair  Value  and  Postponement  of  Final 
Determination:  Melamine  Institutional 
Dinnerware  Pmducts  from  Indonesia,  61 
FR  43333  (August  22. 1996). 

The  All  Others  Rate 

Section  735(c)(5)  of  the  Act  provides 
that,  where  the  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
determined  entirely  under  section  776 
of  the  Act,  the  Department  may  use  any 
reasonable  method  to  estabUsh  the 
estimated  all-others  rate  for  exporters 
and  producers  not  individually 
investigated.  For  this  preliminary 
determination,  since  Inchon  has  a  zero 
margin,  the  all  other's  rate  is  simply  the 
calculated  rate  for  POSCO. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  Uquidation 
of  all  imports  of  subject  merchandise 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  U.S.  Customs  Service  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  export 
price,  as  indicated  in  the  chart  b«low. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 


POSCO  .. 
Inchon  .... 
Taihan  .... 
AH  Others 


Weighted- 
average 
margin 
(percent- 
age) 


12.35 

0.0 

58.79 

12.35 


In  addition,  in  accordance  with 
section  733(e)(2)  of  the  Act,  on  the  date 
of  publication  of  affirmative  preliminary 
determinations  in  these  investigations, 
the  Department  will  direct  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  SSSS  from  Korea  for 
exporter  Taihan,  for  which  we  foimd 
critical  circumstances,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  prior 
to  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins  reflected 
in  the  preliminary  determinations 
published  in  the  Federal  Register.  This 


suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  are  notifying  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  50  days 
after  the  publication  of  the  preliminary 
determination,  and  rebuttal  briefs, 
limited  to  issues  raised  in  case  briefs,  no 
later  than  55  days  after  the  publication 
of  the  preliminary  determination.  A  list 
of  authorities  used  and  an  executive 
sununary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  57 
days  after  the  publication  of  the 
preliminary  determination,  time  and 
room  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  We  will  make  our 
final  determination  no  later  than  135 
days  after  the  date  of  publication  in  the 
Federal  Register  of  our  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 


Dated:  December  17, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  9ft-34467  Filed  12-31-98;  8:45  am] 
BiUJNO  CODE  361»-OS-P 

DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

Annual  Listing  of  Foreign  Government 
Sut>sidles  on  Articies  of  Cheese 
Subject  to  an  in-Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty. 

SURMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty  during  the 
period  October  1, 1997  through 
September  30.  1998.  We  are  publishing 
the  cxurent  listing  of  those  subsidies 
that  we  have  determined  exist. 
EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  (the  Act)  requires  the 
Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary  of 
Agricultiue,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  annual  list  of  subsidies  on 
articles  of  cheese  that  were  imported 
during  the  period  October  1,  1997 
through  September  30, 1998. 

Tlie  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  ai-'n-quota 
rate  of  duty.  The  appendix  to  tius  notice 
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lists  the  country,  the  subsidy  program  or 
programs,  ani  the  gross  and  net  amount 
of  each  subsidy  for  which  information  is 
currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  foimd  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  ^formation  is  developed. 


The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  December  22, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 


Appendix—Subsidy  Programs  on  Cheese  Subject  to  an  In  In-Quota  Rate  of  Duty 


Qountry 


Program(s) 


Gross  ^  sub- 
sidy 

Net  2  subsidy 

$0.21 

$0.21 

0.07 

0^7 

0.24 

024 

0.12 

0.12 

027 

0,27 

0.18 

ai8 

0.25 

025 

0.00 

OJOO 

0.19 

019 

0.18 

018 

0.07 

0.07 

0.10 

O10 

0.35 

036 

0.16 

0.16 

0J5^ 

0.51 

0.07 

0.07 

0.11 

0.11 

0.24 

0.24 

0.13 

0.13 

Austria  

Belgium 

Canada  

Denmarit 

Finland 

France  

Germany  

Greece  

Ireland 

Italy 

Luxembourg 
Netherlands 
Norway  ~, 


Total 

Portugal  

Spain  

SwitzerlafKl 
U.K 


European  Union  Restitution  Payments 

EU  Restitution  Payments 

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments 

EU  Restitution  Paynients 

EU  Restitution  Payments _ 

EU  Restitution  Payments , 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments , 

EU  Restitution  Payments , 

Indirect  (Milk)  Subsidy , 

Consumer  Subsidy „„ „ , 


EU  Restitution  Payments 
EU  Restitution  Payments 

Deficiency  Payments 

EU  Restitution  Payments 


^  Defined  In  1 
2  Defined  in  1 


U.S.C.  1677(5). 
U.S.C.  1677(6). 


[FR  Doc.  98-34f01  Filed  12-31-98;  8:45  am] 
MLUNQCooc  asii-oe-p 

DEPARTMENT  OF  COMMERCE 

National  Ocatnic  and  Atmosphadc 
Administration 

p.D.  1223MB] 

Endangared  $pecle8;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

scientific  research  permits  (1189, 1190). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  permit  applications  from: 
Dr.  James  Kirk,  U.S.  Army  Corps  of 
Engineers  Waterways  Experiment 
StaUon  (WES)  (1 189),  and  Charles 
Kamella,  NMFS  Southwest  Region 
(NMFS-SER)  C1190). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 


applications  must  be  received  on  or 
before  February  3, 1999. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permit  1189:  Protected  Resources 
Division,  F/SER3,  9721  Executive 
Center  Dr.,  St.  Petersburg,  FL  33702- 
2432  (813-570-5312) 

For  permit  1190:  Director,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310-980-4016). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1189:  Terri  Jordan,  Silver  Spring, 
MD  (301-713-1401) 

For  permit  1190:  Michelle  Rogers, 
Silver  Spring,  MD  (301-713-1401) 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the  ESA, 
is  based  on  a  finding  that  sudi  permits/ 
modifications:  (1)  Are  applied  for  in 


good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  parts  217-222  of  Title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits. 

Species  Covered  in  this  Notice 

The  following  species  are  covered  in 
this  notice:  Green  sea  turtle  [Chelonia 
mydas),  Hawksbill  sea  turtle 
(Eretmochelys  imbricata),  Leatherback 
sea  tiutle  [Dermochelys  coriacea], 
Loggerhead  sea  turtle  (Caretta  caretta), 
Olive  ridley  sea  turtle  (Lepidochelys 
olivacea),  and  Shortnose  sturgeon 
{Acipenser  brevirostrmn). 

New  Applicatioiis  Received 

WES  (1189)  requests  a  3-year  permit 
to  take  and  conduct  research  on 
endangered  shortnose  sturgeon  to 
characterize  the  Ogeechee  River  system 
shortnose  sturgeon  population  size,  age, 
structure  and  growth;  document 
seasonal  movement  and  habitat 
preferences;  identify,  if  possible, 
spawning  and  rearing  sites  and  develop 
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population  models  to  evaluate 
anthropogenic  effects,  population 
trends,  and  define  a  recovering  or 
steady-state  population. 

NMFS-SWR  (1190)  requests  a  5-year 
scientific  research  permit  to  take  up  to 
150  loggerhead,  10  green,  10  hawksbill, 
25  leatherback,  and  10  olive  ridley  sea 
turtles  annually  in  the  Pacific  Basin  for 
the  purpose  of  determining  take  rates  of 
sea  turtles  taken  incidental  to  the 
Hawaiian  longline  fishery,  and  to 
determine  the  fate  of  sea  turtles  released 
ahve  after  incidental  capture.  Trained 
observers  may  weigh,  measure,  flipper 
tag.  satellite  tag,  tissue  sample,  blood 
sample,  stomach  lavage,  and  release  sea 
turtles  taken  incidental  to  the  Hawaiian 
longline  fishery.  This  is  a  continuation 
of  work  permitted  under  scientific 
research  permit  924,  which  expires  on 
February  28,  1999. 

Dated:  December  28, 1998. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  98-34797  Filed  12-31-98;  8:45  ami 
MLUNG  CODE  3610-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Temporary  Amendment 
to  the  Requirements  for  Participating 
In  the  Special  Access  Program  for 
Caribbean  Basin  Countries;  Correction 

December  24, 1998. 

In  the  document  published  in  the 
Federal  Register  on  December  18, 1998 
(63  FR  70112),  make  the  following 
corrections: 

1.  In  the  notice,  2nd  column,  first  full 
paragraph,  9th  line,  correct  "Categories 
433, 443, 633  and  643"  to  read 
"Categories  433,  435,  443,  444.  633.  635. 
643  and  644." 

2.  In  the  letter  to  the  Commissioner  of 
Customs,  3rd  column,  2nd  paragraph, 
10th  line,  correct  "Categories  433,  443, 
633  and  643"  to  read  "Categories  433, 
435, 443, 444, 633, 635,  643  and  644." 
Troy  H.  Crit>b, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  98-34781  Filed  12-31-98;  8:45  am] 
BU.UNG  CODE  3S10-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  New  York  Futures 
Exchange  for  Designation  as  a 
Contract  Market  in  Russeii  1,000  Large 
Index  Futures  and  Russeii  1,000  Index 
Futures  Options 

AGENCY:  Commodity  Futures  Trading 

Conunission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

summary:  The  New  York  Futures 
Exchange  (NYFE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  Russell  1,000  Large  Index 
futures  and  Russell  1,000  Index  options. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  pubUc  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purpose  of  the 
Commodity  Exchange  Act. 
DATES:  Conunents  must  be  received  on 
or  before  January  19, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  NYFE  Russell 
1,000  Index  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futiues  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.  Washington,  DC 
20581,  telephone  (202)  418-5278. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  tleahy@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  There  are 
no  substantive  issues  raised  by  the 
applications,  since  contracts  having 
similar  terms  have  been  approved  based 
on  the  Russell  indexes.  In  this  regard, 
the  proposed  Russell  1,000  Index  option 
contract  is  an  option  on  the  previously 
approved  NYFE  Russell  1,000  Index 
futures  contract,  and  the  proposed  Large 
Russell  1,000  index  futures  contract  is 
identical  (except  for  the  contract  size)  to 
that  previously  approved  contract.  In 
approving  the  existing  NYFE  Russell 


1,000  futures  index  contract,  the 
Commission  determined  that  it  satisfied 
the  requirements  of  the  Accord. 
Accordingly,  the  Division  beUeves  that 
an  abbreviated  15-day  comment  period 
is  appropriate  for  the  subject 
applications. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
NYFE  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
CompUance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argimients  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYFE,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  December 
28.  1998. 
John  Mielke, 
Acting  Director 

(FR  Doc.  98-34731  Filed  12-31-98;  8:45  am) 
BIUJNO  COOE  Mei-OI-M 


DEPARTMENT  OF  ENERGY 
Bonneviiie  Power  Administration 

Power  Subscription  Strategy 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Record  of  Decision 
(ROD). 

SUMMARY:  The  Bonneville  Power 
Administration  (BPA)  has  decided  to 
adopt  a  Power  Subscription  Strategy  for 
entering  into  new  power  sales  contracts 
with  its  Pacific  Northwest  customers. 
The  Strategy  equitably  distributes  the 
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electric  power  generated  by  the  Federal 
Columbia  River  Power  System  (FCRPS). 
within  the  fr^ework  of  existing  law. 
The  Power  Subscription  Strategy 
addresses  the  availability  of  power; 
describes  poiver  products;  lays  out 
strategies  foi;  pricing,  including  risk 
management;  and  discusses  contract 
elements.  In  proceeding  with  this 
Subscription  Strategy,  BPA  is  guided  by 
and  committied  to  the  "Fish  and 
Wildlife  Furiding  Principles  for 
Bonneville  Power  Administration  Rates 
and  Contrads"  (Fish  and  Wildlife 
Funding  Principles)  that  were 
announced  tiy  the  Vice  President  of  the 
United  State$  in  September  1998.  This 
decision  is  a  direct  appUcation  of  BPA's 
earlier  decision  to  use  a  Market-Driven 
approach  foij  participation  in  the 
increasingly  competitive  electric  power 
market  and  is  consistent  with  BPA's 
Business  Plan,  the  Business  Plan 
Environmental  Impact  Statement  (BP 
EIS)  (DOE/ElS-0183,  June  1995)  and  the 
Business  Plan  Record  of  Decision  (BP 
ROD)  (August  15, 1995).  The  complete 
text  of  the  P^wer  Subscription  Strategy 
ROD  is  belo^r  in  the  Supplementary 
Information  Section  of  this  Notice. 

ADDRESSES:  Additional  copies  of  this 
ROD.  and  of  the  BP  EIS  and  the  BP 
ROD,  may  b^  obtained  by  calling  BPA's 
toll-free  doctunent  request  line:  1-800- 
622-4520.     I 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Pierce — ECP— 4,  Boimeville 
Power  Admi^stration,  P.O.  Box  3621, 
Portland,  Oregon.  97208-3621.  phone 
number  (SOSQ  230-3962,  fax  number 
(503)  230-5099. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  4  need  for  sound  policy  to 
guide  its  bu^ness  direction  under 
changing  market  conditions,  BPA 
explored  six  alternative  plans  of  action 
in  its  BP  EISl  The  six  alternatives  were: 
Status  Quo  (No  Action),  BPA  Influence, 
Market-Drivfn,  Maximize  Financial 
Returns,  Miiiimal  BPA,  and  Short-Term 
Marketing.  I^  the  subsequent  BP  ROD, 
the  BPA  Adininistrator  selected  the 
Market-Driven  alternative.  Although  the 
Status  Quo  apd  the  BPA  Influence 
alternatives  Ivere  the  environmentally 
preferred  alternatives,  the  differences  in 
total  environmental  impacts  among 
alternatives  fvere  relatively  small.  Other 
business  asplects,  including  loads  and 
rates,  showed  greater  variation  among 
the  alternatives.  The  Market-Driven 
alternative  strikes  a  balance  between 
marketing  a4d  environmental  concerns. 
It  also  helps  BPA  to  ensure  the  Bnancial 
strength  necessary  to  maintain  a  high 
level  of  support  for  pubUc  service 
benefits  suci  as  energy  conservation 


and  fish  and  wildlife  mitigation 
activities. 

The  BP  EIS  was  intended  to  support 
a  number  of  decisions  (BP  EIS,  section 
1.4.2),  including  the: 

•  Products  and  services  BPA  will 
market, 

•  Rates  for  BPA  products  and  services 
to  be  implemented  in  future  rate  cases, 

•  Strategy  BPA  will  use  to  administer 
its  fish  and  wildlife  responsibilities, 

•  Policy  direction  for  BPA's  sale  of 
power  products  to  customers,  and, 

•  Contract  terms  BPA  will  offer  for 
power  sales. 

The  BP  EIS  and  ROD  also 
documented  a  decision  strategy  for 
subsequent  actions.  BPA's  Power 
Subscription  Strategy  is  one  of  these 
subsequent  actions  and  the  subject  of 
this  tiered  ROD  (BP  EIS,  section  1.4.1 
and  BP  ROD,  page  1).  Tiering 
subsequent  RODs  to  the  BP  ROD  helps 
delineate  BPA  decisions  and  provides  a 
logical  framework  for  connecting  broad 
programmatic  or  policy  level  decisions 
to  more  specific  actions  (see  Figure  1 — 
not  included  in  this  Notice).  BPA 
reviewed  the  BP  EIS  to  ensure  that 
power  Subscription  was  adequately 
covered  within  its  scope  and  that  it  was 
appropriate  to  issue  a  tiered  ROD  (BP 
EIS,  section  1.4.2).  This  tiered  ROD, 
which  summarizes  and  incorporates 
information  from  the  BP  ROD,  dearly 
demonstrates  this  decision  is  within  the 
scope  of  the  BP  EIS  and  ROD.  This  ROD 
describes  specific  information 
applicable  to  the  decision  on  BPA's 
Power  Subscription  Strategy,  and 
provides  a  summary  of  the 
environmental  impacts  associated  with 
this  decision  with  reference  to  the 
appropriate  sections  of  the  BP  EIS  and 
BP  ROD.  BPA  will  also  issue  an 
Administrative  ROD  describing  the  legal 
and  poUcy  rationale  supporting  the 
administrative  decisions  made  in  the 
Final  Power  Subscription  Strategy. 

Competitiveness  in  the  Electric  Utility 
Industry 

BPA  supplies  about  40  percent  of  the 
Pacific  Northwest's  electricity  and  about 
75  percent  of  the  region's  high-voltage 
transmission.  Although  it  is  a  Federal 
agency,  BPA  does  not  receive  tax 
money.  It  must  cover  all  its  costs  with 
revenues  earned  in  the  market.  From 
these  revenues,  BPA  funds  public 
benefits,  such  as  fish  and  wildfife, 
conservation,  and  renewable  energy 
programs.  It  also  uses  its  revenues  to 
meet  its  repayment  obligations  to  the 
United  States  Treasury  (Treasury)  on  the 
Federal  investment  in  the  region's 
hydroelectric  dams  and  the 
transmission  lines. 


The  electric  utility  industry  is 
increasingly  competitive  and  dynamic. 
Four  factors  have  substantially  affected 
BPA's  ability  to  compete  in  a  fully 
deregulated  wholesale  electricity 
market:  market  change,  increased 
nonpower  obligations,  the  potential 
deterioration  of  BPA's  cost/price 
advantage,  and  lost  hydro  output. 
However,  BPA  must  be  able  to  balance 
its  costs  and  revenues.  The  emergence 
of  a  competitive  market  for  power 
creates  supply  choices  for  BPA 
customers  and  prevents  BPA  fi-om 
meeting  costs  simply  by  raising  rates. 
Expected  firm  prices  set  a  power  rate 
level,  above  which  a  rate  increase  would 
no  longer  increase  BPA's  revenue  and 
cover  BPA's  costs.  This  level  is  defined 
as  BPA's  maximum  sustainable  revenue 
(MSR)  (BP  EIS,  sections  1.1,  2.6.1.  and 
4.4.1). 

Allowing  BPA's  rates  to  exceed  this 
level  would  not  be  consistent  with 
sound  business  principles.  It  would 
result  in  a  reduction  in  BPA's  total 
revenue  and  BPA's  ability  to  fund 
public  benefits.  Power  Subscription  will 
facilitate  BPA's  ability  to  retain 
customers  and  successfully  compete  in 
the  market  for  the  long  term. 

Customers 

BPA  sells  at  the  wholesale  level  to 
public  agencies,  other  utilities,  and  to  a 
few  direct  service  industries  (DSIs). 
Subscription  contracts  will  be  available 
to  BPA's  public  agency  preference 
customers.  Federal  agencies,  investor- 
owned  utilities  (lOUs)  and  DSIs. 

•  Preference  customers — Public 
utility  districts,  municipalities,  and 
cooperatives  to  which,  by  law,  BPA 
must  give  preference  for  Federal  power. 
These  customers  include  utilities 
without  power  generation  that  rely  on 
BPA  for  all  or  nearly  all  of  their 
wholesale  power  needs,  and  those  with 
generation  that  meet  some  of  their  load 
with  non-Federal  resources. 

•  Federal  agency  customers — ^Those 
Federal  agencies  in  the  Pacific 
Northwest  that  buy  most  of  their 
electricity  directly  from  BPA.  Customers 
include  Fairchild  Air  Force  Base  and 
the  U.S.  Department  of  Energy  (DOE), 
Richland  Operations  Office. 

•  lOUs — +*rivate,  investor-owned 
utilities.  Under  the  Residential 
Exchange  Program,  as  defined  by  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act),  regional  lOUs 
have  historically  "sold"  BPA  an  amount 
of  power  equal  to  their  residential  and 
small  farm  load  at  a  price  equal  to  their 
average  system  cost.  In  exchange,  BPA 
has  sold  them  an  equal  amoimt  of  power 
at  the  Priority  Firm  (PF)  Exchange  rate. 
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The  benefits  of  this  financial  transaction 
have  been  passed  on  to  their  residential 
and  small  farm  customers  in  the  form  of 
lower  retail  rates.  BPA's  Subscription 
Strategy  proposes  to  offer  lOUs  a 
settlement  of  the  Residential  Exchange 
Program  comprised  of  a  sale  of  power 
and  the  payment  of  monetary  benefits. 

•  DSIs — Large  industries,  primarily 
aluminum  smelters,  that  buy  electric 
power  directly  from  BPA  at  relatively 
high  voltages. 

Under  the  Power  Subscription 
Strategy,  all  customers  serving  regional 
firm  load  are  eligible  to  purchase  firm 
power  within  the  constraints  of  existing 
statutes. 

Public  Process 

As  shown  in  Figure  1  (not  included  in 
this  Notice),  public  process  is  integral  to 
BPA's  decisionmaking.  With  the 
changing  marketplace  for  electric 
power,  there  is  considerable  regional 
interest  in  defining  how  and  to  whom 
the  region's  Federal  power  should  be 
sold.  The  public  has  been  involved  at 
several  levels  during  the  development  of 
BPA's  Power  Subscription  Strategy.  In 
addition  to  the  public  meetings  held 
specifically  on  Subscription,  BPA 
sought  input  firom  a  wide  range  of 
interested  and  affected  groups  and 
individuals.  BPA  collaborated  with 
Northwest  Tribes,  interest  groups, 
Congressional  members,  DOE,  the 
Administration,  and  customers  to 
resolve  issues,  understand  commercial 
interests,  and  develop  strong  business 
relationships. 

The  concept  of  power  Subscription 
came  from  the  Comprehensive  Review 
of  the  Northwest  Energy  System,  which 
was  convened  by  the  governors  of 
Idaho,  Montana,  Oregon,  and 
Washington  to  assist  the  Northwest 
through  the  transition  to  competitive 
electricity  markets.  The  goal  of  the 
review  was  to  develop 
recommendations  for  changes  in  the 
region's  electric  utility  industry  through 
an  open  public  process  involving  a 
broad  cross-section  of  regional  interests. 
In  December  1996,  after  over  a  year  of 
intense  study,  the  Comprehensive 
Review  Steering  Committee  released  its 
Final  Report. 

The  Final  Report  recommended  that 
BPA  capture  and  deliver  the  low-cost 
benefits  of  the  Federal  hydropower 
system  to  Northwest  energy  customers 
through  a  subscription-based  system. 
Consistent  with  the  new 
competitiveness  in  the  electricity 
market,  the  goals  for  Federal  power 
marketing  were  to:  align  the  benefits 
and  risks  of  access  to  Federal  power, 
ensuire  BPA's  repayment  of  the  debt  to 
the  Treasury,  deUver  the  low-cost 


benefits  of  the  Federal  hydropower 
system  to  Northwest  energy  customers, 
and  retain  the  long-term  benefits  of  the 
system  for  the  region.  In  early  1997,  the 
Governors'  representatives  formed  a 
Transition  Board  to  monitor,  guide,  and 
evaluate  progress  on  these 
recommendations. 

Also  in  early  1997,  BPA  and  the 
Pacific  Northwest  UtiUties  Conference 
Committee  (PNUCC)  invited  2800 
interested  parties  throughout  the  Pacific 
Northwest  to  help  further  define 
Subscription.  The  collaborative  effort  to 
design  a  Subscription  process  began 
with  a  public  kickofi  meeting  on  March 
11, 1997.  At  this  meeting,  a  BPA/ 
customer  design  team  presented  a 
proposed  work  plan,  including  a 
description  of  the  environmental 
coverage  for  Subscription.  An  important 
element  of  the  work  plan  was  the 
formation  of  a  Subscription  Work 
Group.  The  Work  Group,  which 
normally  met  twice  a  month  (on  the  first 
and  third  Wednesdays)  fi-om  March 
1997  through  September  1998,  was  open 
to  the  public.  On  average,  40-45 
participants — representing  customers, 
customer  associations.  Tribes,  state 
governments,  public  interest  groups, 
and  BPA — attended.  Three  subgroups 
formed  to  more  intensely  pursue  the 
resolution  of  issues  involving  business 
relationships,  products  and  services, 
and  implementation. 

Over  the  past  18  months.  BPA  and  its 
customers  have  discussed  and  clarified 
many  Subscription  issues.  Diuing  this 
time,  BPA  and  the  public  confirmed 
goals,  defined  issues,  developed  an 
implementation  process  for  offering 
Subscription,  and  developed  proposed 
product  and  pricing  principles. 

In  addition  to  the  March  1997  kick-off 
meeting,  two  other  regional  meetings 
were  held  specifically  to  ensure  the 
public  understood  and  had  an 
opportunity  to  participate  in  the 
Subscription  process.  One  meeting  was 
held  in  E)ecember  1997  and  the  other  in 
June  1998.  In  addition,  BPA  conducted 
a  series  of  meetings  around  the  region. 
These  meetings,  which  were  part  of  the 
public  involvement  process  luiown  as 
"Issues  '98,"  covered  many  regional 
subjects.  Issues  related  to  Subscription 
were  key  topics  in  the  discussions  at 
those  meetings.  The  public  comment 
period  for  Issues  '98  closed  June  26, 
1998. 

Late  in  the  summer  of  1998,  after 
considering  the  efforts  of  the 
Subscription  Work  Group,  public 
comments  on  Subscription,  and  the 
broad  information  from  Issues  '98,  BPA 
developed  a  Power  Subscription 
Strategy  Proposal.  BPA  released  its 
Power  Subscription  Strategy  Proposal 


on  September  18, 1998.  The  Proposal, 
which  incorporated  the  information 
received  from  customers,  Tribes,  fish 
and  wildlife  interest  groups,  industries 
and  other  constituents,  laid  out  BPA's 
strategy  for  retaining  the  benefits  of  the 
FCRPS  for  the  Pacific  Northwest  after 
2001.  The  public  was  invited  to 
participate  in  two  comment  meetings: 
one  in  Spokane,  Washington,  on 
October  8;  the  other  in  Portland, 
Oregon,  on  October  14.  The  comment 
period  closed  October  23,  1998, 
although  all  comments  received  after 
that  date  were  considered.  To  learn 
more  about  the  issues  addressed  in 
BPA's  Subscription  Strategy  Proposal, 
interested  parties  were  also  invited  to 
BPA's  Columbia  River  Power  and 
Benefits  Conference  on  September  29, 
1998,  in  Portland.  Oregon.  Over  250 
people  attended. 

Summary  of  Key  Issues  and  Concerns 

BPA  received  over  200  separate 
written  comments  from  Tribes.  States, 
utilities,  industries,  interest  groups,  and 
citizens.  Most  of  the  comments 
presented  at  the  two  pubUc  meetings 
were  followed  with  formal  written 
comments.  Comments  on  BPA's  Power 
Subscription  Strategy  Proposal  totaled 
almost  600  pages.  In  general,  comments 
were  readily  grouped  by  customer  class 
or  interest  group.  Many  customers 
expressed  concern  over  BPA's  proposed 
risk  management  strategy,  especially  the 
potential  level  of  financial  reserves  and 
the  use  of  such  reserves.  Similarly,  most 
customer  groups  also  voiced  concern 
about  the  details  of  a  Cost  Recovery 
Adjustment  Clause  (CRAC).  including 
the  levels  and  disposition  of  cash 
reserves.  Also,  most  customers 
encouraged  BPA  to  extend  the 
Subscription  "window"  for  three  to  six 
months  beyond  the  final  rate  decisions. 

A  summary  of  key  issues  and 
concerns  by  customer  class  or  interest 
group  follows.  The  Administrative  ROD 
provides  a  more  detailed  evaluation  of 
comments  by  issue. 

•  Preference  customers — In  general, 
comments  received  from  preference 
customers  and  their  associations  were 
supportive  of  the  Proposal.  However, 
these  customers  shared  common 
concerns  about  preference  and  sales  to 
other  customer  classes.  Preference 
customers  were  adamant  that  BPA 
should  avoid  taking  any  actions  that 
would  impinge  on  their  statutory  right 
to  preference  and  priority  to  Federal 
power.  In  urging  BPA  to  extend  the 
Subscription  "window."  most  of  these 
customers  cited  the  need  to  understand 
the  rates  before  they  could  negotiate 
contracts  and  take  the  pn^^'osed 
contracts  to  their  elected  boards  for 
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discussion  a«d  final  action.  Most 
preference  ciistomers  were  opposed  to 
tiered  rates,  noting  they  are  entitled  to 
BPA's  lowest  cost  power. 

Most  preference  customers  did  not 
object  to  BPA  selling  firm  power  to  the 
lOUs  in  settlement  of  the  Residential 
Exchange  Program  as  long  as  all 
preference  customer  requests  were  met 
first.  In  contipst.  the  preference 
customers  wire  not  generally  supportive 
of  BPA  reserring  power  for  the  DSIs. 
Much  expressed  concern  that  BPA 
might  offer  to  sell  surplus  firm  power  to 
the  DSIs  ahead  of  offering  such  power 
to  them. 

In  additioi),  there  were  a  large  number 
of  comments  on  issues  specific  to 
individual  ot,  subgroups  of  public 
utilities.  For  ^xample,  comments  from 
utilities  with]  rural  systems  focused  on 
BPA's  low  density  discount  (LDD) 
proposal  while  those  dependent  on 
general  transfer  agreements  (GTAs)  for 
their  BPA  sehdce  focused  their 
comments  on  GTA-related  proposals. 

Also,  soma  public  utilities  expressed 
concern  that  the  range  of  costs  for  fish 
and  wildUfe  was  too  high. 

•  lOUs— Li  general.  Uie  lOUs 
supported  B9A's  proposal  to  sell  firm 
power,  in  co^ibination  with  some 
monetary  benefit,  to  settle  the 
Residential  Bxchange  Program.  They 
also  all  urged  BPA  to  make  more  power 
available  to  tjiem  and  to  offer  as  broad 
an  array  of  products  as  possible  to  serve 
their  residential  and  small  farm  loads. 
Some  lOUs  qoted  that  residential 
exchange  "d^emer"  balances  should  not 
affect  proposed  sales  to  them  for 
residential  and  small  farm  customers. 

The  lOUs  isked  for  greater  assiu-ance 
of  rate  comparability  with  the  PF  rate. 
Several  asked  for  lower  rates  than 
Priority  Firmi.  citing  the  advantage  to  the 
FederaJ  systete  of  the  proposed  flat 
block  loads.  The  lOUs  were  unanimous 
that  BPA  is  obligated  to  make  final 
decisions  regarding  sales  of  power  to 
individual  lOUs  rather  than  allowing 
the  state  utility  commissions  to  make 
the  final  decisions.  They  also  all  pushed 
for  a  longer  tjme  period  for 
Subscription^  citing  their  contracting 
and  regulatoiy  processes. 

Most  of  th4  lOUs  supported  BPA's 
proposal  to  t^er  rates.  "This  support  was 
based  on  the  concept  that  marginal  cost 
rates  would  trevent  undue  growth  of 
the  Federal  power  system.  In  fact,  the 
lOUs  were  unanimous  in  recommending 
that  BPA  not  "grow  the  system"  by 
piurhasing  power  to  firm  its  nonfirm 
power,  or  otherwise  increasing  the  size 
of  the  Feder^  Base  System  (FBS). 

The  lOUs  commented  that  either  no 
transmission  surcharge  should  be 
considered  or  a  siucharge  should  only 


apply  to  Federal  power  being  wheeled. 
Some  lOUs  recommended  that  BPA 
allow  delivery  of  non-Federal  power 
under  applicable  GTAs. 

•  DSIs — The  most  significant  issue  for 
the  DSIs  was  whether  or  not  BPA  would 
have  any  firm  power  available  to  them 
after  serving  preference  customers  and 
lOUs.  Several  of  the  DSIs  were 
concerned  that  BPA  might  make  final 
power  "allocation"  decisions,  which 
would  eliminate  the  possibility  of 
power  sales  to  them.  They  urged  BPA  to 
delay  any  final  Subscription  decisions 
until  BPA  was  actually  engaged  in 
Subscription  sales.  They  suggested  BPA 
could  then  better  judge  what  its  actual 
sales  to  publics  and  lOUs  would  be  and 
could  better  decide  what  level  of  system 
augmentation  purchases  were  necessary 
and  affordable.  The  DSIs  also  disagreed 
with  BPA  over  BPA's  legal  authority 
under  the  Northwest  Power  Act  section 
5(b)  to  sell  power  to  the  lOUs  for  their 
residential  and  small  farm  customers. 
They  recommended  that  BPA  rely  on 
the  Northwest  Power  Act's  section  5(c) 
statutory  Residential  Exchange  program 
as  the  primary  mechanism  to  extend 
benefits  to  the  residential  and  small 
farm  customers  of  lOUs. 

The  DSIs  urged  BPA  not  to  declare 
that  the  inventory  available  for 
Subscription  would  be  absolutely 
limited  to  6300  average  megawatts 
(aMW).  Rather,  they  urged  BPA  to 
augment,  or  at  least  keep  open  the 
possibiUty  of  augmentation,  the  Federal 
power  system  and  meld  the  costs  into 
the  existing  FBS  costs.  As  regional 
customers,  they  also  asserted  "first  call" 
rights  on  any  surplus  Federal  power 
before  it  could  be  sold  outside  of  the 
region.  Some  DSIs  expressed  the  view 
that  BPA  should  give  special  policy 
consideration  to  the  DSIs  that  had 
remained  faithful  customers  during  the 
first  years  of  wholesale  power 
deregulation. 

In  addition,  some  of  the  DSIs  claimed 
that  BPA's  proposal  to  tier  rates  was  not 
contemplated  by  the  Northwest  Power 
Act.  Moreover,  they  noted  that  if  such 
incremental  pricing  were  to  be  adopted, 
it  should  be  adopted  across  all  classes 
of  customers.  Also,  the  DSIs  commented 
that  the  range  of  fish  and  wildlife  cost 
alternatives  being  considered  was  too 
high. 

•  States — ^The  four  Pacific  Northwest 
state  public  utility  commissions  (PUCs) 
submitted  joint  comments.  The  PUCs 
encouraged  greater  sales  to  the  lOUs  and 
they  recommended  the  Slice  product  be 
offered  to  lOUs  for  residential  and  small 
farm  customers.  The  PUCs  encouraged 
BPA  to  continue  a  full  separation  of 
power  and  transmission.  They  also 
suggested  using  a  transmission 


surcharge  only  in  an  extreme 
emergency.  The  states  believe  BPA's 
power  should  reach  market  rates  before 
any  transmission  surcharge  is  enacted. 

The  governors'  offices  strongly 
supported  the  positions  taken  by  the 
PUCs.  In  addition,  the  Office  of  the 
Governor  of  Montana  reminded  BPA  of 
Montana's  deregulation  legislation  in 
encouraging  BPA  to  ensure  the 
residential  and  small  farm  customers  of 
lOUs  share  in  the  power  benefits  of  the 
Federal  system. 

•  Tribes — Several  Tribes  conveyed 
their  support  for  the  Tribal  Utility 
proposal,  but  expressed  concern  about 
the  relatively  short  timeframe  for 
planning  and  developing  a  Tribal  Utility 
and  about  their  lack  of  resources.  Some 
Tribes  also  noted  their  concerns  about 
the  allocation  of  the  benefits  of  the 
FCRPS. 

•  Interest  groups — Public  interest 
groups  were  generally  supportive  of 
BPA's  proposal.  They  were  largely 
unsympathetic  to  the  DSIs  plight  and 
urged  more  power  be  sold  to  the  lOUs' 
residential  and  small  farm  customers. 
Alone  among  commenters,  they  asked 
how  BPA  would  cope  with  a  major  loss 
of  resources.  Some  encouraged  BPA  to 
plan  for  the  highest  cost  scenario  for 
fish  and  wildlife  funding;  some  asked 
BPA  to  drop  the  lowest  cost  scenario 
fix)m  consideration.  The  public  interest 
groups  were  universally  complimentary 
of  a  proposed  conservation  and 
renewable  resource  rate  discount. 

BPA  also  received  letters  from  about 
50  citizens — all  of  whom  are  served  by 
Puget  Sound  Energy  in  Washington 
State — urging  BPA  to  make  Federal 
power  available  to  them  even  though 
they  are  served  by  an  lOU.  Several 
members  of  the  Washington  State 
Legislature  also  commented  similarly. 

Relationship  to  Other  Processes 

PubUc  input  on  BPA's  Power 
Subscription  Strategy  Proposal  revealed 
regional  interest  in  several  other  key 
issues,  notably  future  fish  and  wildlife 
funding  and  the  1999  Power  Rate  Case, 
facing  BPA  and  the  region.  The  tiered 
ROD  strategy  (Figiu^  1 — not  included  in 
this  Notice)  supports  the  Power 
Subscription  process  being  conducted 
simultaneously  with  other  processes  on 
these  key  issues.  As  anticipated  in  the 
BP  EIS  analysis,  BPA  has  confirmed  that 
prospective  customers  are  not  waiting 
luitil  2001  to  arrange  their  21st  century 
power  supply  (BP  EIS.  section  1.1  and 
BP  ROD,  page  2).  Instead,  many  are 
looking  for  sellers  who  can  offer  them 
low.  stable,  long-term  rates  now.  By 
offering  competitively  priced  power  in  a 
timely  fashion,  BPA  will  be  able  to 
retain  customers  and  corresponding 
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revenue.  Without  sufficient  revenue, 
BPA  would  be  unable  to  guarantee  full 
funding  for  its  many  responsibilities, 
including  conservation,  fish  and 
wildlife  projects,  and  renewable  energy 
proffams  (BP  EIS.  section  2.6.1). 

BPA's  multi-faceted  business  is 
complex.  To  help  ensure  its  success, 
BPA  decided  to  embark  simultaneously 
upon  independent  processes  addressing 
these  key  issues.  While  contract 
negotiators  would  benefit  from  absolute 
knowledge  of  all  future  program  costs 
and  program  negotiators  would  benefit 
from  absolute  knowledge  of  BPA's 
future  revenue,  the  reaUties  of  a 
competitive  marketplace  often  preclude 
waiting  for  such  comprehensive 
information.  To  carry  out  its  public 
responsibilities  within  a  competitive 
marketplace,  BPA  must  have  the 
freedom  to  define  the  scope  of 
individual  business  decisions  without 
having  to  resolve  all  of  the  region's 
problems  at  once. 

BPA  understands  the  extensive 
regional  interest  and  concerns  regarding 
future  fish  and  wildlife  funding.  The 
Fish  and  WildUfe  Funding  Principles 
were  aimounced  by  Vice  President  Gore 
on  September  21,  1998.  The 
announcement  of  the  Principles 
followed  a  process  that  began  in 
November  1997  and  continued  imtil 
early  September  1998.  This  public 
process  included  over  60  meetings  writh 
concerned  citizens.  Tribes,  State  and 
Federal  agencies,  BPA  customers,  and 
public  interest  groups.  The  preamble  to 
the  Fish  and  Wildlife  Funding 
Principles  states  that  the  purpose  "of 
these  principles  is  to  conclude  the  fish 
and  wildlife  funding  process  in  which 
BPA  has  been  engaged  with  various 
interests  in  the  region,  and  provide  a  set 
of  guidelines  for  structuring  BPA's 
Subscription  and  power  rate  processes. 
The  principles  are  intended  to  'keep  the 
options  open'  for  future  fish  and 
wildlife  decisions  that  are  anticipated  to 
be  made  in  late  1999  on  reconfigxiration 
of  the  hydrosystem  and  in  early  2000  on 
the  Northwest  Power  Planning  Council's 
Fish  and  Wildlife  Program." 

BPA  has  examined  issues,  including 
fish  and  wildUfe  funding,  related  to  fish 
and  wildlife  administration  imder 
different  business  conditions  (BP  EIS, 
section  2.4.5).  The  analysis  included  a 
determination  of  potential  impacts. 
Therefore,  BPA  is  well  prepared  to  make 
separate  individual  business  decisions 
such  as  a  Power  Subscription  Strategy 
and  the  1999  Power  Rate  Case  that 
complement  one  another  and  are  guided 
by  the  Fish  and  Wildlife  Fimding 
Principles. 

Proceeding  with  the  Power 
Subscription  Strategy  is  vital  to 


providing  BPA  writh  the  financial 
predictability  and  stability  it  needs  to 
compete  in  a  deregulated  wholesale 
electric  marketplace.  As  explained  in 
detail  in  the  BP  EIS  and  the  System 
Operation  Review  (SOR)  EIS  (DOE/EIS- 
0170,  February  1995),  BPA  will  serve  its 
contractual  obligations  and  market 
power  and  services  with  available 
resources  consistent  vsrith  the  operating 
constraints  that  apply  to  the 
hydrosystem.  (BP  EIS,  section  1.5.6  and 
BP  ROD,  page  4).  Additionally,  the  BP 
EIS  details  various  response  strategies 
designed  to  address  any  financial 
imbalance  due  to  revenue  shortfall  as  a 
resuh  of  unanticipated  expenditures  (BP 
EIS,  section  2.5  and  BP  ROD,  pages  13- 
14).  In  circumstances  with  unforeseen 
costs  or  revenue  shortfalls,  BPA  could 
implement  one  or  more  of  these 
response  strategies  to  allow  the  agency 
to  continue  to  compete  in  the  electric 
utility  market  and  fulfill  its  statutory 
responsibilities.  The  Risk  Management 
Strategy  described  in  the  Power 
Subscription  Strategy  is  consistent  with 
the  response  strategies  discussed  in  the 

BPEIS.  ,    _, 

During  the  past  year,  BPA  has  worked 
with  interest  groups,  other  agencies,  and 
customers  to  understand  how  BPA  vnll 
address  the  uncertainty  of  future  fish 
and  wildlife  costs  in  future  rates  and 
contracts.  BPA  is  committed  to  meeting 
the  Fish  and  Wildlife  Funding 
Principles  presented  in  September  1998. 
The  Subscription  process  and  the  power 
rate  proposal  are  the  major  means  for 
meeting  BPA's  commitment.  BPA 
believes,  based  on  analyses  to  date,  that 
the  Power  Subscription  Strategy  carries 
out  the  Fish  and  Wildlife  Funding 
Principles.  This  issue  is  subject  to 
further  test  in  the  Power  Rate  Case,  and 
adjustments  may  be  made  in  BPA's 
implementation  methods  if  necessary. 

"The  Power  Subscription  Strategy 
Proposal  discussed  some  issues  that  will 
not  be  finally  decided  in  the  Power 
Subscription  Strategy.  Most  of  these 
issues  will  be  finally  decided  in  the 
1999  Power  Rate  Case  (also  known  as  a 
section  7(i)  process),  although  some  will 
be  decided  in  other  forums,  such  as  the 
Transmission  Rate  Case,  which  will  be 
concluded  before  October  2001.  For 
example,  while  the  Strategy  documents 
BPA's  intention  to  implement  a 
discount  for  conservation  and 
renewable  resources,  the  final  design  of 
that  discount  will  be  decided  in  the 
1999  Power  Rate  Case.  Other  issues  that 
will  be  decided  in  the  1999  Power  Rate 
Case  include  the  design  and  application 
of  the  CRAC.  which  rates  apply  to 
which  sales,  and  the  design  of  the  LDD. 

While  BPA's  Subscription  Strategy 
does  not  estabUsh  any  rates  or  rate 


designs,  rate  design  approaches 
identified  in  the  Subscription  Strategy 
will  be  part  of  BPA's  initial  power  rate 
proposal,  which  is  expected  to  be 
published  in  early  1999.  The  comments 
received  during  the  Subscription  pubUc 
process  regarding  the  various  rate- 
related  issues  will  be  addressed  in  the 
power  rate  case,  which  includes 
extensive  opportunities  for  pubUc 
involvement. 

The  final  Power  Subscription  Strategy 
will  provide  a  framework  for  the  1999 
Power  Rate  Case  and  Subscription 
contract  negotiations.  The  Subscription 
window  vdll  remain  open  120  days  after 
the  Power  Rates  ROD  is  signed  by  the 
BPA  Administrator,  providing  relatively 
certain  information  to  potential 
purchasers  regarding  rates. 

Summary  of  BPA'S  Power  Subscription 
Strategy 

The  Power  Subscription  Strategy  is 
BPA's  decision  on  equitably  distributing 
to  its  customers  the  electric  power 
generated  by  the  FCRPS,  vdthin  the 
framework  of  existing  law.  The  Strategy 
outlines  the  overall  process  for 
implementing  Federal  power 
Subscription  and  provides  a  policy 
fi^mework  for  the  1999  Power  Rate 
Case.  The  Power  Subscription  Strategy, 
which  provides  a  comprehensive 
description  of  BPA's  decision,  is 
available  as  a  separate  docxmient.  The 
Strategy  is  briefly  summarized  as 
follows. 

The  Strategy  has  four  principal  goals: 

•  Spread  the  benefits  of  the  FCRPS  as 
broadly  as  possible,  with  special 
attention  given  to  the  residential  and 
rural  customers  of  the  region; 

•  Avoid  rate  increases  through  a 
creative  and  businesslike  response  to 
markets  and  additional  aggressive  cost 
reduction; 

•  Allow  BPA  to  fulfill  its  fish  and 
wildlife  obhgations  while  assuring  a 
high  probabihty  of  Treasury  payment; 

and 

•  Provide  market  incentives  for  the 
development  of  conservation  and 
renewables  as  part  of  a  broader  BPA 
leadership  role  in  the  regional  effort  to 
capture  the  value  of  these  and  other 
emerging  technologies. 

Subscribing  to  Federal  Power.  The 
Subscription  wdndow  v«ll  be  open  from 
February  1, 1999,  until  120  days  after 
the  ROD  for  the  1999  Power  Rate  Case 
is  signed.  BPA  and  its  customers  can 
bilaterally  negotiate  and  execute  power 
sales  contracts  at  any  time  during  this 
period.  In  determining  customers'  net 
requirements  eligibility,  BPA  will  apply 
criteria  that  define  which  entities 
qualify  for  service.  BPA  al=:i  will  apply 
section  9(c)  of  the  Northwcs*  Power  Act 
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and  review  (iistomer  requests  for 
service  in  li^t  of  the  extent  to  which 
power,  including  power  previously 
applied  to  lo^ds  in  the  region,  has  been 
sold  for  use  outside  the  region.  All 
contracts  will  be  subject  to  the  final 
rates  established  in  the  Power  Rate  Case 

AH  customers  can  negotiate  during 
the  Subscription  window  for  power  at 
applicable  rates. 

•  PubUcs-~-AU  net  requirements  load, 
including  load  of  new  publics  and  load 
annexed  by  pjublics  during  the 
Subscription  jwindow,  not  currently 
served  by  all  5(b)(1)(A)  resources  and 
5(b)(1)(B)  generating  resources. 

•  Residential  Loads  of  lOUs— For 
2002-2006  BpA  intends  to  offer  at  least 
1000  aMW  oft  power  and  800  aNfW  of 
power  or  financial  benefits.  For 
customers  that  purchase  10- year 
contracts,  BP^  will  provide  the  1800 
aMW  package  for  the  first  five-year 
period,  and  2200  eMW  for  the  second 
five  years. 

•  DS/s—BPA  expects  to  be  able  to 
serve  all  DSI  load  placed  on  the  agency. 

•  Managing  Financial  Risk.  BPA's 
pricing  of  its  power  products  and 
services  is  baaed,  in  part,  on  the 
agency's  risk  jnanagement  strategy.  BPA 
faces  a  pumbar  of  uncertainties, 
including  future  hydro  conditions, 
market  prices,  operating  costs,  and  fish 
and  wildhfe  costs,  which  could  affect 
how  BPA  opelates  and  successfully 
meets  all  of  its  public  responsibilities. 
To  ensure  BPA  recovers  all  of  its  costs, 
the  agency  wijl  use  a  variety  of  risk 
management  tbols.  These  tools  are 
described  in  dietail  in  BPA's  Power 
Subscription  Strategy. 

Products  and  Services.  BPA  will 
market  three  categories  of  products: 

•  Core  Sub^ription  products — These 
products  are  available  to  customers  who 
request  requirfments  service  to  serve 
load  and  accej^t  constraints  on  their 
ability  to  shap^  their  purchases  fix»m 
BPA  for  any  repson  other  than  following 
variations  in  consumer  load.  These 
undelivered  pioducts  will  be  offered  at 
BPA's  posted  Bates. 

•  Customized  Subscription 
products — Cu^omized  products  are 
available  to  cu$tomers  who  request 
requirements  services  to  serve  load 
(Core  Productsi  and  who  want 
additional  flexibility  to  reshape  their 
purchases  fron)  BPA  in  order  to 
optimize  their  resource  operations. 
These  product^  will  have  bilaterally 
negotiated  pricing  for  all  modifications 
to  Core  Products  and  any  additional 
products  and  services  customers  wish  to 
purchase.  BPA  lanticipates  that  the  price 
for  customized! products  that  differ 
substantially  frbm  the  core  products 
will  be  negotiated  under  the  Firm  Power 
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Products  and  Services  (FPS)  rate 
schedule. 

•  Non-Subscription  products — This 
category  broadly  includes  power 
products  and  services  that  BPA  might 
sell  to  any  customer  in  the  marketplace. 
These  products  will  have  prices 
negotiated  under  BPA's  FPS  rate 
schedule  within  the  cost-based  cap 
existing  for  that  rate  schedule.  For 
detailed  product  descriptions,  refer  to 
the  BPA  Power  Products  Catalog 
available  fi-om  BPA  accoimt  executives 
or  on  the  Power  Business  Line  Web  site. 

BPA  will  also  offer  another  product 
called  Slice  of  the  System.  The  Slice  of 
the  System  is  a  requirements  service 
and  will  be  offered  by  a  formula  to  be 
developed  during  the  Power  Rate  Case. 
The  final  details  of  this  product  will  be 
developed  through  an  open  process  that 
will  be  concluded  before  the  end  of 
January  1999.  SUce  will  allow  efigible 
customers  to  pay  a  fixed  percentage  of 
BPA's  costs  in  return  for  a  fixed 
percentage  of  the  capability  of  the 
FCRPS,  mapped  to  net  requirements. 

Pricing.  BPA  intends  to  propose 
power  rates  for  the  2002-2006  rate 
period  that  are  significantly  below 
market  and  approximately  equal  for  all 
customer  groups.  Final  pricing 
decisions  will  be  made  in  the  power  rate 
7(i)  process  in  1999. 

•  Subscription  sales  (i.e.,  contracts 
signed  during  the  Subscription  window) 
to  public  agency  customers  will  be  at 
the  PF  rate.  Subscription  sales  to  lOUs 
and  DSIs  would  be  at  applicable  rates, 
which  are  expected  to  be  approximately 
equivalent  to  the  PF  rate,  subject  to  a 
section  7(i)  hearing  and  BPA  meeting  its 
statutory  rate  directives. 

•  Loads  of  preference  customers  that 
contract  for  services  too  late  for 
inclusion  in  rate  case  analysis  (i.e.,  the 
Power  Rate  Case  setting  rates  for  the  FY 
2007-2011  period)  will  be  served  at  the 
PF  rate  through  the  end  of  that  rate 
period,  with  a  targeted  adjustment 
charge.  This  targeted  adjustment  charge 
will  reflect  incremental  costs,  if  such 
costs  are  incurred  to  serve  the  load. 
Also,  any  loads  placed  on  BPA  after  the 
close  of  the  Subscription  window  will 
receive  this  rate  treatment  at  least 
through  FY  2006. 

•  Option  fees  have  been  dropped. 
Eligible  customers  who  make  long-term 
commitments  to  buy  power  will  get  a 
contractual  guarantee  of  BPA's 
applicable  lowest  cost-based  rates 
beyond  FY  2006. 

•  BPA  will  continue  the  LDD,  with 
minor  modifications,  in  a  maimer 
similar  to  current  practice. 

•  BPA  intends  to  continue  existing 
General  Transfer  Agreement  (GTA) 
service  to  customers  for  dehvery  of 


Federal  power  through  the  2002-2006 
rate  period.  This  service  will  not  be 
available  to  new  preference  customers 
or  to  existing  preference  customers  for 
service  territory  expansions.  BPA  will 
attempt  to  negotiate  extensions  through 
2006  for  GTA  agreements  that  expire 
during  this  time.  If  unsuccessful  in  this 
attempt,  BPA  will  arrange  for  open 
access  tariff  transmission  to  replace 
GTAs  for  delivery  of  Federal  power  to 
GTA  points  of  delivery.  This  delivery 
will  be  covered  by  power  rates.  The 
costs  for  delivery  of  non-Federal  power 
to  GTA  points  of  delivery  will  not  be 
covered  bv  power  rates. 

•  BPA  nas  an  important  role  in 
fostering  and  promoting  the 
development  of  energy  conservation  and 
renewable  resources  in  the  Northwest. 
BPA  plans  to  offer  a  0.5  mill  per 
kilowatthour  Conservation  and 
Renewables  Rate  Discoimt  to  utilities 
that  volimtarily  implement  measures  to 
develop  energy  conservation  and 
renewable  resources,  up  to  a  total  of  $30 
million  per  year.  The  discount  will  be 
dollar  for  dollar.  BPA  is  also 
considering  whether,  if  its  actual 
financial  performance  turns  out  to  be 
much  better  than  the  rate  case  plan,  to 
offer  an  additional  discount  for 
customers  who  support  additional 
conservation  and  renewables  activities. 
The  details  of  how  BPA  plans  to 
proceed  with  the  discoimt  in  the  initial 
rate  proposal  will  be  provided  in  the 
Administrative  ROD. 

Contract  Elements.  BPA  intends  to 
conduct  bilateral  negotiations  with  each 
of  its  customers  to  develop  a  contract 
that  establishes  the  specific  business 
relationship  between  that  customer  and 
BPA.  All  contracts  will  contain  some 
provisions  that  are  non-negotiable  and 
consistent  across  all  Subscription 
contracts. 

•  BPA  will  provide  various  incentives 
for  customers  to  choose  among  three- 
year  contracts,  five-year  contracts,  and 
contracts  longer  than  five  years. 

•  BPA  will  be  willing  to  negotiate 
non-requirements  surplus  firm  power 
contracts  with  small  rural  full  service 
customers  that  may  be  inordinately 
affected  by  rate  design  changes. 

•  Under  Subscription  contracts, 
customers  bear  the  risk  of  losing  load 
due  to  retail  open  access.  BPA  will  offer 
several  means  to  mitigate  a  customer's 
financial  risk  due  to  retail  load  loss. 

•  BPA  will  offer  load  growth  coverage 
to  public  agency  customers.  Utilities 
whose  loads  grow  due  to  retail  access 
load  gain  or  annexations  and  have 
contracts  before  the  close  of  the 
Subscription  window  will  be  served 
with  requirements  power  at  the  PF  rate. 
However,  new  large  single  loads  (NLSL) 
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will  be  served  at  the  New  Resources 
Firm  Power  rate.  Public  agency  requests 
to  BPA  for  additional  service  after  the 
Subscription  window  closes  will  be 
subject  to  the  special  price  and  notice 
provisions  described  in  the  Pricing 
section. 

•  A  new  public  utility,  which  is 
eligible  for  service  under  BPA's  statutes 
and  which  forms  and  contracts  for 
service  within  the  Subscription  window 
will  be  offered  power  at  the  PF  rate  for 
its  entire  load  obligation,  except  for 
NLSLs.  New  tribal  preference  utilities, 
vN^ch  are  eligible  for  service  imder 
BPA's  statutes,  will  be  treated  the  same 
as  other  new  public  utilities. 

•  Under  current  statutory  provisions, 
ciistomers  who  purchase  for  their  net 
firm  power  requirements  load  are  not 
able  to  pool  their  power  purchases  with 
other  customers'  purchases.  If  new 
legislation  affecting  pooling  is  passed, 
BPA  will  consider  modifying  its 
contracts. 

Environmental  Analysis 

BPA's  BP  EIS  focused  on  the 
relationships  of  BPA  to  the  market.  (BP 
EIS,  section  2.1).  BPA's  marketing 
actions  do  not  have  a  direct  effect  on  air, 
land,  and  water.  Previous 
environmental  studies  (e.g..  Initial 
Northwest  Power  Act  Power  Sales 
Contracts  EIS.  January  1992;  and  Final 
Enviromnental  Assessment:  1993 
Wholesale  Power  and  Transmission 
Rate  Adjustment,  February  1993) 
showed  that  environmental  impacts  are 
determined  by  the  responses  to  BPA's 
marketing  actions,  rather  than  by  the 
actions  themselves.  These  market 
respcmses,  discussed  in  detail  in  section 
4.2  of  the  BP  EIS,  are  resource 
development  (including  conservation), 
resource  operation,  transmission 
development  and  operation,  and 
consimier  behavior.  With  this 
knowledge,  BPA  used  market  responses 
as  the  foundation  for  the  environmental 
analysis  in  section  4.3  of  the  BP  EIS. 

These  market  responses  that 
determine  the  environmental  impacts 
also  determine  whether  BPA's  costs  will 
exceed  the  level  of  maximum 
sustainable  revenue.  If  BPA  were  imable 
to  balance  its  revenue  and  costs,  the 
agency  would  need  to  pursue  a  response 
strategy.  These  response  strategies, 
which  are  discussed  below,  fall  into 
three  general  categories:  increase 
revenues,  reduce  spending,  and  transfer 
costs.  The  ability  to  utilize  response 
strategies,  such  as  the  risk  management 
tools  described  in  the  Power 
Subscription  Strategy,  to  meet  BPA's 
financial  obligation  allows  the  agency  to 
continue  to  be  competitive  in  the  market 
and  provide  public  benefits. 


A  review  of  the  BP  EIS  clearly  shows 
that  the  potential  environmental 
impacts  from  BPA's  Power  Subscription 
Strategy  are  adequately  covered.  Figure 
2  below  (not  included  in  this  Notice) 
shows  how  the  decision  to  adopt  the 
Power  Subscription  Strategy  affects  the 
environment. 

Potential  Air,  Land,  and  Water 
Effects. 

•  Resource  development  and 
operation — Customers'  decisions  on 
whether  to  buy  power  from  BPA  or  from 
other  suppliers  to  serve  their  firm  loads 
have  potential  effects  on  resoiux;e 
development  and  operations.  Moreover, 
resource  operations  and  development 
are  more  lU^ely  to  have  a  potential 
impact  on  the  environment  than  other 
market  responses.  Even  so,  resource 
operations  are  not  expected  to  change 
significantly  due  to  BPA's  decision  to 
adopt  the  Power  Subscription  Strategy. 

BPA's  energy  resources  are 
overwhelmingly  hydropower.  The  SOR 
EIS  evaluated  various  hydro  operation 
scenarios  and  the  requirements 
necessary  to  serve  the  multiple  purposes 
of  the  Federal  facilities,  including 
power  generation,  fisheries,  recreation, 
irrigation,  navigation,  and  flood  control. 
The  resulting  decisions  about  operating 
requirements,  as  docimiented  in  the 
Columbia  River  System  Operation 
Review  On  Selecting  An  Operating 
Strategy  For  The  FCRPS  ROD  (February 
21, 1997),  defined  the  power  operations 
and  amoimt  of  resources  available  for  all 
BPA  power  transactions.  However,  to 
assist  in  fully  understanding  the 
potential  range  of  impacts  as  a 
consequence  of  fundamental  Business 
Plan  decisions,  the  BP  EIS  evaluated  the 
possible  effects  under  two  SOR 
operating  strategies  covering  a  wide 
spectrum  of  possible  hydro  operations 
(BP  EIS,  sections  4.4.3  and  4.4.4).  It  is 
important  to  note  that  contractual 
decisions  predicated  upon  the  BP  EIS 
do  not  influence  the  SOR  analysis  or 
hydro  operations.  In  fact,  the  reverse  is 
true:  the  results  from  the  SOR  ROD 
siffect  BPA's  Power  Subscription 
Strategy  decisions  by  defining  the 
amount  of  power  available  to  BPA  &om 
its  hydro  resources. 

Also,  whether  customers  choose  BPA 
or  other  regional  providers  to  serve  their 
loads  has  a  minimal  effect  on 
environmental  impacts  from  resource 
development.  The  BP  EIS  showed  that 
the  difference  between  BPA  serving  the 
loads  and  the  rest  of  the  region  serving 
the  loads  is  relatively  minor.  Although 
BPA's  share  of  regional  load  varied 
across  alternatives,  the  differences  in 
total  environmental  impacts  among 
alternatives  were  small  (BP  EIS,  Figure 
4.4.5,  page  4-117). 


The  more  important  factor  for 
determining  potential  environmental 
impacts  from  resource  operations  and 
development  is  whether  the  region  will  • 
be  in  an  energy  resource  surplus  or 
deficit  situation.  Based  on  BPA's  most 
recent  Pacific  Northwest  Loads  and 
Resources  Study  (the  White  Book),  the 
region  post-2001  is  expected  to  be 
resource  deficit  imder  a  critical  water 
level  (the  lowest  expected  water 
condition  based  on  historical  data)  for 
the  hydroelectric  system. 

Under  these  conditions  all  resources 
in  the  region  will  nm  and  there  will  be 
an  increased  likelihood  of  needing 
additional  resources.  It  is  anticipated 
that  much  of  this  need  for  additional 
resources  will  be  met  through  better 
water  conditions  (closer  to  an  average 
water  year)  than  critical  water.  In 
addition,  BPA  will  promote  the 
development  of  conservation  and 
renewable  resources  in  the  region.  The 
region  may  also  rely  on  existing  power 
resources  outside  the  region  or  on  the 
construction  of  new  resources  within 
the  region.  In  any  case,  there  is  likely  to 
be  an  increase  in  air  emissions. 
However,  any  new  resources  are 
expected  to  be  CTs.  If  these  cleaner, 
more  fuel  efficient  CTs  displace  existing 
thermal  generation,  the  overall  air 
quality  impacts  may  be  lessened  (BP 
EIS,  section  4.4.1.4).  Section  4.3.1  of  the 
BP  EIS  describes  the  typical 
environmental  impacts  from  various 
generating  resources. 

Currently  BPA  does  not  intend  to  rely 
on  the  long-term  acquisition  of  the 
output  of  new  generating  resources  to 
meet  any  increases  in  its  loads.  Instead, 
BPA  plans  to  use  cost-effective  power 
purchases.  If  necessary,  BPA  would 
consider  the  long-term  acquisition  of  the 
output  of  new  combined  cycle 
combustion  turbines  (CTs). 

In  the  less  likely  event  that  the  region 
is  in  a  surplus  situation,  fewer  air 
quality  impacts  would  be  expected. 
New  generation  would  not  be  needed 
and  surplus  hydro  could  displace 
existing  thermal  generation,  resulting  in 
fewer  air  emissions.  If  most  existing 
resources  in  the  region  run,  no 
substantial  changes  in  the  current 
environmental  effects  would  be 
expected.  The  closer  the  region  is  to 
load/resource  balance,  however,  the 
greater  the  likelihood  new  resources 
will  be  constructed.  As  discussed  above, 
these  new  resources  would  impact  air 
quality. 

•  Transmission  development  and 
operation — Little  change  is  expected  in 
transmission  development  and 
operation  due  to  the  decision  by  BPA  to 
adopt  the  Power  Subscript! v/i  Strategy. 
Reliability  criteria  and  regioral 
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planning  wcjuld  still  set  the  direction  for 
a  regional  tiinsmission  system  (BP  EIS, 
Table  4.2.1.  page  4-40.)  The  potential 
environmental  impacts  of  transmission 
development  and  operation  were 
described  inisection  4.3.2  of  the  BP  EIS. 
Analysis  of  tt^nsmission  system 
development  and  operation  across 
Business  Plati  alternatives  (which 
represent  a  broad  range  of  loads  placed 
on  BPA)  shows  overall  transmission 
development  in  the  region  varying  by 
less  than  six  bercent  (BP  EIS,  section 
4.4.3.6).         i 

•  Consumer  behavior — Conservation 
reinvention,  jwhich  is  intrinsic  to  BPA's 
market-drivet)  approach,  included  price 
incentives  for  conservation  (BP  EIS, 
section  2.2.3).  A  renewables  incentives 
module  was  ilso  analyzed  as  a  variable 
(BP  EIS.  section  2.3).  The  success  of  any 
incentives,  sich  as  a  rate  discount,  for 
conservation  or  renewable  resources 
would  reducf  the  region's  rehance  on  or 
need  for  thertnal  resources.  As  a  result, 
there  would  be  fewer  impacts  to  air, 
land  and  wat0r.  Conservation  measures, 
in  and  of  thei^selves.  have  few 
environmental  impacts  (BP  HS,  section 
4.3.1). 

Potential  Socioeconomic  Effects. 
Consistent  with  its  market-driven 
approach.  BPA  will  remain  active  in  the 
competitive  riarket,  working  to  assure 
its  success.  BpA  must  generate  enough 
revenue  to  pay  all  of  its  costs.  If  the 
costs  exceed  f  PA's  ability  to  generate 
revenues,  BPA  may  not  be  able  to  meet 
its  financial  obligations,  including 
repaying  the  Treasury  and  providing 
pubUc  benefits.  The  BP  EIS  showed  that 
two  factors  dominated  BPA's  ability  to 
be  successful  In  the  market:  rates  and 
terms  of  servi(:e.  Under  the  market- 
driven  appro^h,  BPA  focused  on 
keeping  rates  low  and  on  meeting 
customers'  needs  (BP  EIS,  section  2.6). 
The  success  of  BPA's  Power 
Subscription  $trategy  will  be 
determined  b]f  how  well  it  responds  to 
these  same  twb  factors.  The  Strategy 
equitably  distributes  the  benefits  of  the 
FCRPS,  provides  customers  with  a 
variety  of  chores  to  meet  their  needs, 
and  acknowledges  BPA's  financial  and 
public  benefit  responsibilities.  However, 
BPA  faces  a  ni^ber  of  uncertainties 
that  could  affelct  its  success.  The  Risk 
Management  Strategy  incorporates  a  set 
of  risk  management  tools  to  manage  this 
risk.  , 

•  flafes— Fdr  BPA  to  be  successful, 
the  Power  SubBcription  Strategy  must 
offer  power  products  and  services  at 
prices  that  arejacceptable  to  customers. 
To  the  extent  BPA  is  more  or  less 
successful,  thaj  agency  could  be  over- 
subscribed or  ftnder-subscribed. 


If  BPA's  cost-based  rates  for 
Subscription  power  are  below  market, 
BPA  could  sell  all  the  power  it  has 
available.  BPA  would  meet  this  over- 
Subscription  by  making  cost-effective 
power  purchases  from  existing 
resources.  In  the  unlikely  event  that  the 
cost  of  these  power  purchases  or 
customer  demands  were  much  higher 
than  expected,  BPA  could  use  a  variety 
of  measures,  including  adjusting  the 
shape  of  deliveries  and  interruption 
provisions,  to  ensure  the  DSIs  share  in 
the  benefits  of  federal  power. 

Over-Subscription  would  likely 
decrease  air  quahty.  BPA's  power 
purchases  could  cause  regional  thermal 
resources  to  run,  resulting  in  increased 
air  emissions.  In  addition,  BPA 
currently  sells  power  to  California, 
offsetting  the  operation  of  some  of 
CaUfomia's  thermal  plants.  These  plants 
may  be  operated,  leading  to  increases  in 
air  emissions  in  California.  If,  as 
expected,  the  region  is  deficit,  BPA's 
purchases  could  encourage  others  to 
develop  resources,  including 
conservation. 

If  BPA's  rates  for  Subscription  power 
are  higher  than  what  customers  perceive 
market  prices  to  be,  BPA  could  end  up 
selling  less  firm  power  than  it  is 
offering.  Consequently,  BPA  might  not 
be  able  to  recover  its  costs  for  the  rate 
period  and  could  be  unable  to  make  its 
Treasury  payments  or  meet  recovery 
costs  for  fish  and  v/ildlife.  BPA  would 
likely  implement  one  or  more  of  the 
financial  contingency  measures  in  the 
Risk  Management  Strategy  to  address 
such  imder-Subscription. 

If  BPA  were  under-Subscribed,  other 
regional  resources  would  meet 
customers'  loads.  These  thermal 
resources  would  have  negative  air 
quality  impacts.  Under  the  likely 
regional  deficit  for  resources,  resource 
development  would  be  encouraged. 
Unhke  BPA's  existing  resources,  these 
new  resources  (primarily  CTs)  would 
have  air  quality  impacts.  To  the  extent 
the  new  CTs  displaced  older,  less 
efficient  thermal  resources,  the  potential 
impacts  would  be  less. 

•  Terms  o/semce— BPA  also  found 
that  the  issues  raised  during  the  Power 
Subscription  Strategy  public  process 
were  focused  on  business  actions  that 
affect  the  marketabiUty  or  desirability  of 
BPA's  power.  The  Power  Subscription 
Strategy  must  also  offer  terms  of  service 
that  are  attractive  to  BPA's  customers. 
BPA  worked  with  customers  in 
developing  the  Strategy,  and  was 
responsive  to  their  concerns.  The 
Strategy  preserves  pubUc  preference  and 
regional  preference,  while  assuring  that 
the  residential  and  small  farm 
customers  of  the  region's  lOUs  share  the 


benefits  of  the  FCRPS.  The  Power 
Subscription  Strategy  also  recognizes 
the  unique  needs  of  customers  and 
responds  to  those  needs,  A  variety  of 
competitively-priced  power  products 
and  services  are  available.  In  addition, 
BPA  intends  to  conduct  bilateral 
negotiations  with  each  of  its  customers 
to  develop  individual  contracts. 

To  the  extent  these  terms  of  service 
are  attractive,  customers  will  choose  to 
buy  power  from  BPA.  At  the  same  time, 
the  Strategy  must  recognize 
constituents'  concerns.  The  Power 
Subscription  Strategy  balances  the 
concerns  and  interests  of  customers  and 
constituents.  The  more  successful  the 
Power  Subscription  Strategy,  the  more 
likely  BPA  will  be  able  to  fulfill  all  of 
its  financial  obligations. 

•  Public  benefits — As  discussed 
above.  BPA  is  making  a  systematic  effort 
through  this  Power  Subscription 
Strategy  to  meet  customer  needs  and 
improve  business  relationships.  This 
will  make  the  purchase  of  federal  power 
more  attractive  to  customers,  resulting 
in  reliable  and  predictable  BPA 
revenues  which  will  provide  better 
financial  stability  over  time.  This 
success  in  the  market  will  provide  the 
financial  strength  necessary  to  ensure 
the  public  benefits  BPA  provides  the 
region.  The  Power  Subscription  Strategy 
provides  BPA  the  mechanisms  to  spread 
the  benefits  of  the  FCRPS  throughout 
the  region,  fulfill  BPA's  fish  and 
wildlife  obligations,  and  encourage 
conservation  and  renewables. 

•  Response  strategies  (Mitigation) — 
BPA  faces  a  niunber  of  uncertainties 
that  could  affect  its  success:  hydro 
conditions,  market  prices,  operating 
costs,  and  fish  and  wildlife  costs.  The 
Power  Subscription  Strategy  includes  a 
Risk  Management  Strategy  BPA  intends 
to  use  to  make  sure  all  of  its  costs  and 
public  responsibilities  are  met  despite 
these  uncertainties.  The  BP  EIS, 
acknowledging  these  same 
uncertainties,  detailed  representative 
response  strategies  BPA  could  invoke  to 
balance  costs  and  revenues  (BP  EIS, 
section  2.5  and  BP  ROD,  pages  13-14). 
These  response  strategies  fell  into  three 
general  categories:  decrease  spending, 
increase  revenues,  and  transfer  costs. 
The  risk  management  tools  in  the  Power 
Subscription  Strategy  are  consistent 
with  the  response  strategies  in  the  BP 
EIS.  BPA  has  akeady  decided  (in  the  BP 
ROD)  to  implement  as  many  response 
strategies,  or  equivalents,  as  necessary 
to  mitigate  for  cost  and  revenue 
imbalance.  Such  mitigation  enhances 
BPA's  ability  to  continue  to  adapt  to 
changing  market  conditions  and 
improves  BPA's  long-term  attractiveness 
as  a  power  supplier  and  business 
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partner  and  BPA's  ability  to  ultimately 
continue  to  provide  public  benefits  to 
the  region. 

Public  Availability 

This  Power  Subscription  Strategy 
ROD.  which  satisfies  BPA's 
requirements  under  the  National 
Environmental  Pohcy  Act  (NEPA),  will 
be  distributed  to  interested  and  affected 
persons  and  agencies.  The  ROD  will 
also  be  posted  on  BPA's  web-site,  which 
is  http://www.bpa.gov/power/ 
subscription.  Copies  of  BPA's  Power 
Subscription  Strategy,  the  Business 
Plan,  Business  Plan  EIS,  and  the 
Business  Plan  ROD  and  additional 
copies  of  this  NEPA  ROD  are  all 
available  from  BPA's  Communications 
Office,  P.O.  Box  12999,  Portland, 
Oregon  97212.  Copies  of  these 
docvunents  may  also  be  obtained  by 
using  BPA's  nationwide  toll-free 
document  request  line,  1-800-622- 
4520. 

Conclusion 

After  participating  in  an  extensive 
public  process,  I  have  decided  to  adopt 
and  implement  BPA's  Power 
Subscription  Strategy.  Consistent  with 
the  decision  strategy  laid  out  in  BPA's 
BP  EIS,  I  have  examined  that  EIS  and 
found  that  this  decision  is  clearly 
within  its  scope.  In  making  this  decision 
to  adopt  the  Power  Subscription 
Strategy,  I  have  carefully  considered  the 
potential  environmental  impacts. 
Further,  in  proceeding  with  the 
Strategy,  BPA  is  guided  by  and  remains 
fully  committed  to  the  Fish  and  Wildlife 
Fimding  Principles. 

This  decision  is  a  direct  application  of 
BPA's  Market-Driven  approach  for 
participation  in  the  increasingly 
competitive  electric  power  market.  BPA 
is  offering  a  variety  of  power  products 
and  pricing  to  address  customers'  needs 
and  make  the  purchase  of  federal  power 
more  attractive  to  customers.  BPA  will 
begin  bilateral  negotiations  during 
which  customers  will  make  federal 
power  piuthase  conmiitments  and 
execute  individual  contracts. 

Implementing  the  Power  Subscription 
Strategy  will  result  in  reliable  and 
predictable  BPA  revenues  which  will 
provide  financial  stability  over  time  to 
help  provide  public  benefits,  avoid    . 
stranded  costs  and  reduce  the  need  to 
invoke  risk  management  strategies.  BPA 
is  responding  to  customers'  needs  while 
ensuring  the  financial  strength 
necessary  to  produce  the  public  benefits 
that  are  of  concern  to  the  people  of  the 
Pacific  Northwest.  Making  Power 
Subscription  contracts  available  to 
customers  is  a  prudent  business  and 


pubUc  agency  decision  that  reflects  the 
values  of  the  region. 

Issued  in  Portland.  Oregon,  on  December 
21. 1998. 
J.  A.  lohansen, 

Administrator  and  Chief  Executive  Officer. 
(FR  Doc.  98-34788  Filed  12-31-98;  8:45  am) 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER99-e86-000] 

Illinois  Power  Company;  Notice  of 
Filing 

December  28, 1998. 

Take  notice  that  on  December  18, 
1998,  Illinois  Power  Company  (IP),  500 
South  27th  Street,  Decatur,  Illinois 
62526,  tendered  for  fiUng  a  summary  of 
its  activity  for  the  third  quarter  of  1998, 
imder  its  Market  Based  Power  Sales 
Tariff,  FERC  Electric  Tariff.  Original 
Voliune  No.  7. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
January  8, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-34747  Filed  12-31-98;  8:45  am] 

BILLINQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER95-1 625-01 7;  ER95-1614- 
017;  ER94-1 394-01 8;  ER99-©05-000;  ER99- 
934-000;  ER99-«35-000;  and  ER99-936- 
000] 

PGAE  Energy  Trading-Power,  LP.; 
PG&E  Energy  Services,  Energy 
Trading  Corp.;  PG&E  Power  Services 
Company;  USGen  New  England,  inc.; 
Millennium  Power  Partners,  L.P.; 
Logan  Generating  Company,  LP.;  and 
Pittsfield  Generating  Company,  LP.; 
Notice  of  Filing 

December  21. 1998. 

Take  notice  that  on  December  14, 
1998,  PG&E  Energy  Trading-Power.  L.P.; 
PG&E  Energy  Services.  Energy  Trading 
Corp.;  PG&E  Power  Services  Company; 
USGen  New  England,  Inc.;  Millennium 
Power  Partners.  L.P.;  Logan  Generating 
Company,  L.P.;  and  Pittsfield 
Generating  Company,  L.P.;  (PG&E 
Subsidiaries);  collectively  tendered  for 
filing  an  updated  market  analysis  as 
required  by  the  Commission's  orders 
approving  market  based  rates  for  each-of 
the  PG&E  Subsidiaries. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
January  4. 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-34748  Filed  12-31-98;  8:45  am) 
BILUNC  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  710-000] 

Wisconsin  Power  &  Light  Company; 
Notice  Estat>lishing  Comment  Period 
for  Complaint 

December  28,  1J998. 

On  December  1. 1998,  the  Menominee 
Indian  Tribe  pf  Wisconsin  filed  a 
dociiment  entitled  "Complaint  against 
Wisconsin  Polwer  &  Light  for  Non- 
Comphance  and  Motion  Requesting 
FERC's  Enforcement  of  License  Articles 
203  and  411."  The  Complainant 
requests,  pursuant  to  18  CFR  385.206  of 
the  Commissipn's  regulations,  that  the 
Commission  ftnd  Wisconsin  Power  & 
Light  Compai^y  to  be  in  violation  of  its 
license  for  th^  Shawano  Project  No.  710, 
because  of  its  jalleged  failure  to  negotiate 
annual  chargejs  as  required  by  Ucense 
Article  203,  aid  its  alleged  failure  to 
consult  with  the  Menominee  Indian 
Tribe  or  monitor  archeological  sites  in 
accordance  with  its  Programmatic 
Agreement  asrequired  by  license 
Article  411.  T\ie  Complainant  requests 
that  the  Comniission  require  immediate 
comphance  with  Articles  203  and  411  of 
the  Ucense. 

Any  person  imay  file  an  answer, 
comments,  protests,  or  a  motion  to 
intervene  wit!  respect  to  the  complaint 
in  accordance  with  the  requirements  of 
the  Rules  of  Piactice  and  Procedure,  18 
CFR  385.210,  ;i85.211,  385.213,  and 
385.214.  In  determining  the  appropriate 
action  to  take  ^ith  respect  to  the 
complaint,  the(  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  pr|)ceeding.  Any  answers, 
comments,  protests,  or  motions  to 
intervene  must  be  received  no  later  than 
30  days  after  pliblication  of  this  notice 
in  the  Federal  Register.  ^ 
Linwood  A.  Wal^n,  Jr., 
Acting  Secretarjn 

[FR  Doc.  98-34786  Filed  12-31t98;  8:45  am) 
BILUNG  CODE  STItIoi-M 


« See  18  CFR  385i213(d).  See  also  18  CFR 
385.202. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-3019-007,  et  al.] 

CXY  Energy  Marketing  (U.S.A.)  inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  28, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CXY  Energy  Marketing  (U.S. A.)  Inc. 

[Docket  No.  ER9&-3019-007] 

Take  notice  that  on  December  21, 
1998,  CXY  Energy  Marketing  (U.S.A.) 
Inc.  (CXY),  tendered  for  filing  a 
Transaction  Report  for  Quarter  ended 
September  30, 1998. 

Comment  date:  January  11,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Strategic  Energy,  Ltd. 

[Docket  No.  ER96-3107-0081 

Take  notice  that  on  December  21, 
1998,  Strategic  Energy,  Ltd.,  tendered 
for  filing  a  Quarterly  Transaction  Report 
describing  SEL's  wholesale  electricity 
sales  for  the  third  quarter  of  1998. 

Comment  date;  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  ER98-4401-O00J 

Take  notice  that  on  December  22, 
1998,  Western  Resources,  Inc.  (Western 
Resources),  tendered  for  fihng 
amendments  to  Electric  Power  Supply 
Agreements  (Agreements)  between 
Western  Resources,  Inc.  d/b/a  KPL  and 
Doniphan  Electric  Cooperative 
Association,  Inc.,  Kaw  Valley  Electric 
Cooperative,  Inc.,  and  Nemaha-Marshall 
Electric  Cooperative  Association,  Inc.. 
(collectively  termed  the  Cooperatives). 
Western  Resources  states  that  the 
amendments  have  been  resubmitted 
with  the  exclusion  of  general  stranded 
cost  provisions  that  were  in  the  original 
filing. 

Western  Resources  requests  the 
revised  amendments  be  substituted  for 
those  originally  tendered  for  filing  and 
be  allowed  to  become  effective  on 
August  1,  1998  as  originally  requested. 

Copies  of  the  filing  were  served  upon 
the  Cooperatives  and  the  Kansas 
Corporation  Commission. 

Comment  date:  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-962-000] 

Take  notice  that  on  December  22, 
1998,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  changes  to  its  FERC 
Electric  Tariff,  First  Revised  Volume  No. 

4,  by  separating  the  Tariff  into  two  (2) 
separate  tariffs,  one  for  Market-Based 
sales  and  one  for  Cost-Based  sales. 

Rates  are  to  become  effective 
concurrently  with  this  fiUng. 

Copies  of  the  filing  were  served  on 
wholesale  customers  under  Cinergy's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  and  the  pubhc  service 
commissions  of  Indiana,  Ohio  and 
Kentucky. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Nevada  Sun-Peak  Limited 
Partnership 

[Docket  No.  ER99-963-000J 

Take  notice  that  on  December  21, 
1998,  Nevada  Sun-Peak  Limited 
Partnership  (Sun-Peak),  owner  of  a  210 
MW  generating  facility  located  near  Las 
Vegas,  Nevada,  petitioned  the 
Comniission  for  acceptance  of  its 
Amended  and  Restated  Power  Purchase 
Contract  with  Nevada  Power  Company. 
Sun-Peak  is  an  affiliate  of  Edison 
International  and  Oxbow  Power 
Corporation. 

Sun-Peak  requested  acceptance  of  the 
contract  as  a  market-based  rate 
schedule,  waiver  of  the  60-day  notice 
requirement,  and  certain  other  waivers 
and  preapprovals  under  the 
Commission's  Regulations. 

Comment  c/ote;  January  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Energy  Canal,  L.L.C 

(Docket  No.  ER99-694-000] 

Take  notice  that  on  December  22, 
1998,  Southern  Energy  Canal,  L.L.C. 
(Southern  Canal),  tendered  for  filing 
Notice  of  Withdrawal  and  amendment 
concerning  its  November  24,  1998,  filing 
in  this  docket  which  requested 
Commission  acceptance  of  agreements 
for  cost-based  wholesale  power  sales  by 
Southern  Canal  to  Cambridge  Electric 
Light  Company,  Commonwealth  Electric 
Company,  New  England  Power 
Company,  Montaup  Electric  Company, 
and  Boston  Edison  Company. 

Comment  date;  January  12, 1999,  in 
accofdemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Cielo  Power  Market  LP 

[Docket  No.  ER99-964-0001 

Take  notice  that  on  December  21, 
1998,  Qelo  Power  Market  LP  (Qelo), 
petitioned  the  Commission  for 
acceptance  of  Cielo  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

Cielo  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Cielo  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

IDocket  No.  ER99-965-000] 

Take  notice  that  on  December  21, 
1998,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  imder 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Select 
Energy,  tic,  (collectively.  Select). 

Boston  Edison  requests  that  the 
Service  Agreement  become  effective  as 
ofDecember  1.1998. 

Boston  Edison  states  that  it  has  served 
a  copy  of  this  filing  on  Select  and  the 
Massachusetts  Department  of  Public 

Utilities. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
9.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER99-966-O00] 

Take  notice  that  on  December  21, 
1998,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conmiission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
Select  Energy,  Inc.  This  Transmission 
Service  Agreement  specifies  that  Select 
Energy,  Inc.,  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Select 
Energy,  Inc.,  to  enter  into  separately 
scheduled  transactions  xmder  which 
NMPC  will  provide  transmission  service 
for  Select  Energy,  Inc.,  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
December  8, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Select  Energy,  Inc. 


Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisvest-Connecticut,  L.L.C 

(Docket  No.  ER99-967-O00] 

Take  notice  that  on  December  21, 
1998,  Wisvest-Connecticut,  L.L.C. 
(Wisvest-Connecticut),  a  Coimecticut 
limited  liabiUty  company,  tendered  for 
filing  proposed  market-based  rate 
schedules  for  the  sale  of  capacity  and 
energy  and  for  the  sale  of  ancillary 
services  pursuant  to  negotiated 
agreements,  together  with  a  form  of 
service  agreement  and  a  code  of  conduct 
to  govern  relationships  with  affiUated 

banchised  utilities. 
Wisvest-Cormecticut  requests  that  the 

Commission  accept  these  schedules  for 

filing  and  grant  such  waivers  of  its 

regulations  and  blanket  authorizations 

as  the  Commission  has  granted  to  other 

power  marketers. 
Wisvest-Connecticut  requests  that  the 

Commission  permit  these  schedules  to 

become  effective  no  later  than  April  1, 

1999. 
Copies  of  the  filing  have  been  served 

upon  the  Connecticut  Department  of 

Public  Utility  Control. 
Comment  date:  January  11, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Central  Illinois  Light  Company 

(Docket  No.  ER99-969-000] 

Take  notice  that  on  December  21, 
1998,  Central  Illinois  Light  Company 
(CILCO),  300  Uberty  Street,  Peoria, 
Illinois  61202,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  for  a  name  change  for  a  customer. 
Williams  Energy  Services  Co.,  changing 
its  name  to  Williams  Energy  Marketing 
&  Trading  Co.,  and  one  service 
agreement  for  one  new  customer.  New 
Energy  Ventures.  Inc. 

CILCO  requested  an  effective  date  of 
December  9, 1998. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  11, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


intends  to  sell  energy  and  capacity  from 
the  FaciUty  at  market-based  rates,  and 
on  such  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party. 

RockGen  Energy  proposes  that  its  Rate 
Schedule  No.  1,  become  effective  upon 
commencement  of  service  of  the 
RockGen  Energy  Center  (the  Facility),  a 
generation  project  currently  being 
developed  by  RockGen  Energy  in  the 
State  of  Wisconsin.  The  FaciUty  will  not 
be  commercially  operable  until  June. 
2000. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  NYSEG  Solutions,  Inc. 


12.  RockGen  Energy  LLC 

(Docket  No.  ER99-970-000I 

Take  notice  that  on  December  21, 
1998,  RockGen  Energy  LLC  (RockGen 
Energy),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1.  RockGen  Energy 


(Docket  No.  ER99-971-0001 

Take  notice  that  on  December  21. 
1998,  NYSEG  Solutions,  hic.  (NYSEG 
Solutions  or  NSI),  tendered  for  filing 
pursuant  to  Section  35.13  (18  CFR 
35.13),  with  the  Federal  Energy 
Regulatory  Conunission  NYSEG 
Solutions'  revised  Tariff  for  Market- 
Based  Power  Sales  and  Reassignment  of 
Transmission  Service  Rights,  FERC 
Electric  Rate  Schedule  No.  1.  which 
permits  NYSEG  Solutions  to  make 
wholesale  power  sales  at  market-based 
rates  and  revises  NYSEG  Solutions' 
Tariff  for  Market-Based  Power  Sales  and 
Reassigimient  of  Transmission  Service 
Rights.  FERC  Electric  Rate  Schedule  No. 
1. 

NSI  respectfully  requests  that  the 
Commission  accept  this  Revised  Market- 
Based  Power  Sales  Tariff  for  fiUng  and 
allow  it  to  become  effective  as  of 
December  22, 1998,  and  accordingly 
requests  waiver  of  the  60-day  notice 
requirement. 

Comment  date:  January  11.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  SkyGen  Energy  Marketing  LLC 

(Docket  No.  ER99-972-0001 

Take  notice  that  on  December  21, 
1998,  SkyGen  Energy  Marketing  LLC 
(SkyGen),  petitioned  the  Commission 
for  acceptance  of  SkyGen  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations.  SkyGen  is  a 
subsidiary  of  SkyGen  Energy  LLC,  a 
limited  UabiUty  company  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware  and  headquartered  in 
Northbrook,  Illinois. 

Comment  date:  January  11. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Select  Eneigy,  Inc. 

[Docket  No.  ER9b-973-000l 

Take  notice  that  on  December  21, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  fifing  a  Service  Agreement 
with  the  New  ^ergy  Ventures,  Inc., 
under  the  Selett  Energy,  Inc.,  Market- 
Based  Rates,  Ttriff  No.  1. 

Select  Energy.  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  the  New 
Energy  Venturis,  Inc. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
1,  1998. 

Comment  da  te.-  January  11, 1999,  in 
accordance  witn  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Boston  Edi^n  Company 

(Docket  No.  ER9^ 

Take  notice 
1998,  Boston  E^ 
Edison),  tender 
tariff  sheets  to 
and  conditions 


-978-000) 

liat  on  December  22, 
iison  Company  (Boston 
pd  for  filing  proposed 
ihange  the  rates,  terms 
of  service  under  its 
Open  Access  Transmission  Tariff.  The 
principal  change  proposed  by  Boston 
Edison  is  the  adoption  of  a  formula  rate 
methodology  tci  mirror  that  proposed  by 
the  New  England  Power  Pool  in  Docket 
Nos.  OA97-237-000,  et  al.  Based  on 
1997  data,  the  revenue  requirement 
would  be  approiximately  $48  miUion. 
Boston  Edison  also  proposes  a  formula 
rate  for  the  derivation  of  its  Schedule  1, 
costs  for  Scheduling,  System  Control 
and  Dispatch  Service,  and  Boston 
Edison  propose!  to  change  various  non- 
rate  provisions  of  the  tariff  as  shown  in 
detail  in  the  filing. 

Boston  Edisoa  proposes  an  effective 
date  of  February  21, 1999. 

Comment  daW:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi » notice. 

17.  Peco  Energy  Company 

(Docket  No.  ER99t979-000l 

Take  notice  that  on  December  22, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  fili<ig  a  Service  Agreement 
dated  DecembeillO,  1998  with  Borough 
of  Middletown,  Pennsylvania 
(Middletown)  uider  PECO's  FERC 
Electric  Tariff  Original  Voliune  No.  1 
(Tariff).  The  Service  Agreement  adds 
Middletown  as  i  customer  imder  the 
Tariff. 

PECO  request$  an  effective  date  of 
December  18,  1998,  for  the  Service 
Agreement.        1 

PECO  states  tliat  copies  of  this  filing 
have  been  supplied  to  Middletown  and 
to  the  Pennsylvania  PubUc  Utility 
Commission.      ! 

Comment  dat^:  January  12, 1999,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  Xhii  notice. 


18.  Peco  Enei^  Company 

(Docket  No.  ER99-980-000J 

Take  notice  that  on  December  22, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  August  24,  1998  with  Central 
Hudson  Enterprises  Corporation  (CHEC) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  CHEC  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  2, 1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CHEC  and  to  the 
Pennsylvania  PubUc  Utility 
Commission. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Peco  Energy  Company 

(Docket  No.  ER99-981-0001 

Take  notice  that  on  December  22, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  fiUng  a  Service  Agreement 
dated  December  9,  1998  with  Select 
Energy,  Inc.  (Select),  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  Select  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
December  9, 1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Select  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Peco  Energy  Company 

[Docket  No.  ER9»-982-000l 

Take  notice  that  on  December  22, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  December  18, 1998,  with  Strategic 
Power  Management,  Inc.  (SPM),  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  SPM  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  18,  1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppUed  to  SPM  and  to  the 
Pennsylvania  PubUc  Utility 
Commission. 

Comment  date;  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  MidAmerican  Energy  Company 

[Docket  No.  ER99-983-000J 

Take  notice  that  on  December  22, 
1998,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309  tendered  for  filing 
proposed  changes  to  its  Rate  Schedule 
FERC  Nos.  64  and  83.  The  changes 
consist  of  the  annual  adjustment  of  the 
transmission  service  fee  for  1998 
pursuant  to  the  Transmission  Service 
and  Facilities  Agreement  dated  October 
2,  1979,  as  amended,  between 
MidAmerican  and  Cedar  Falls 
Municipal  Electric  Utility  (Cedar  Falls), 
and  the  Transmission  Service 
Agreement  dated  August  26, 1985,  as 
amended,  between  MidAmerican  and 
Cedar  Falls. 

MidAmerican  proposed  an  effective 
date  of  January  1,  1998,  for  the  rate 
schedule  change  and  states  that  good 
cause  exists  for  this  waiver  pursuant  to 
the  Commission's  decision  in  Central 
Hudson  Gas  &  Electric  Corporation,  60 
FERC  ^61, 106  (1992). 

Copies  of  the  filing  were  served  on 
representatives  of  Cedar  Falls,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Ameren  Services  Company 

[Docket  No.  ER99-984-OO0J 

Take  notice  that  on  December  22, 
1998,  Ameren  Services  Company 
(Ameren  Services),  tendered  for  filing  a 
Network  Operating  Agreement  and  a 
Service  Agreement  for  Network 
Integration  Transmission  Service 
between  Ameren  Services  and  the  City 
of  California,  Missouri  (the  City). 
Ameren  Services  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
Ameren  Services  to  provide 
transmission  service  to  the  City 
pursuant  to  Ameren's  Open  Access 
Tariff. 

Ameren  Services  requests  that  the 
Network  Service  Agreement  and 
Network  Operating  Agreement  be 
allowed  to  become  effective  as  of 
December  1, 1998. 

Comment  date.- January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Ameren  Services  Company 

(Docket  No.  ER99-985-000| 

Take  notice  that  on  December  22, 
1998,  Ameren  Services  Company  (ASC) 
as  Agent  for  Union  Electric  Company 
(UE),  tendered  for  filing  a  Service 
Agreement  for  Market  Based  Rate  Power 
Sales  between  UE  and  the  City  of 
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California  (the  Qty),  Missouri.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  make 
sales  of  capacity  and  energy  at  market 
based  rates  to  the  City  pursuant  to 
ASC's  Market  Based  Rate  Power  Sales 
Tariff  filed  in  Docket  No.  ER98-3285- 
000. 

ACS  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  December  1, 1998. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  NGE  Generation,  Inc. 

(Docket  No.  ER99-987-0001 

Take  notice  that  on  December  22, 
1998,  NGE  Generation,  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  (18  CFR  35),  a  service 
agreement  (the  Service  Agreement) 
vmder  which  NGE  Gen  may  provide 
capacity  and/or  energy  to  Select  Energy, 
Inc.  (Select)  in  accordance  with  NGE 
Gen's  FERC  Electric  Tariff,  Original 
Volume  No.  1. 

NGE  Gen  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  with  Select  becomes 
effective  as  of  December  23, 1998. 

NGE  Gen  has  served  copies  of  the 
filing  upon  the  New  York  State  Public 
Service  Commission  and  Select. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  NGE  Generation,  Inc. 

[Docket  No.  ER99-988-0001 

Take  notice  that  on  December  22, 
1998,  NGE  Generation,  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Regulations,  (18  CFR  35) 
service  agreements  under  which  NGE 
Gen  may  provide  capacity  and/or  energy 
to  Statoil  Energy  Services,  Inc.  (SESI),  in 
accordance  with  NGE  Gen's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 

NGE  Gen  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreement  becomes  effective  as  of  May 
22,  1998. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  SESI. 

Comment  date;  January  12, 1999,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

26.  Entei^  Services,  Inc. 

[Docket  No.  ER99-989-0001 

Take  notice  that  on  December  22, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 


Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Letter  Amendment  (dated 
December  19, 1990)  to  the  Capacity  and 
Energy  Letter  Agreement  between 
Entergy  Services,  Inc..  and  Sam  Raybum 
G&T  Electric  Cooperative,  Inc., 

Comment  dafe;  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Detroit  Edison  Company 

[Docket  No  ER99-990-O001 

Take  notice  that  on  December  22, 
1998,  The  Detroit  Edison  Company 
(Detroit  Edison),  tendered  for  filing 
Service  Agreements  for  wholesale 
power  sales  transactions  (the  Service 
Agreements)  under  Detroit  Edison's 
Wholesale  Power  Sales  Tariff  (WPS-1), 
FERC  Electric  Tariff  No.  4  (the  WPS-1 
Tariff),  and  Wholesale  Power  Sales 
Tariff  (WPS-2),  FERC  Electric  Tariff  No. 
3  (the  WPS-2  Tariff)  between  Detroit 
Edison  and  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (collectively,  Allegheny 
Power). 

Detroit  Edison  requests  that  both 
service  agreements  be  allowed  to 
become  effective  as  of  November  30, 
1998. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-991-(X)0l 

Take  notice  that  on  December  22, 
1998,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  executed  service 
agreements  for  non-firm  point-to-point 
service  agreement  and  short-term  firm 
point-to-point  service  with 
DukeSolutions,  Inc.,  under  the  PJM 
Open  Access  Tariff. 

The  effective  date  of  these  agreements 
is  December  17,  1998.  the  date  they 
were  executed.  PJM  requests  a  waiver  of 
the  Commission's  60  day  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date:  January  12, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Portiand  General  Electric  Company 

[Docket  No.  ER99-992-000] 

Take  notice  that  on  December  22, 
1998,  Portland  General  Electric 
Company  (PGE),  filed  to  restructure  its 
Long-Term  Power  Sale  and  Exchange 
Agreement  (Burbank  Agreement) 


between  PGE  and  The  City  of  Burbank, 
Cahfomia  (The  City  of  Burbank).  The 
Burbank  Agreement  is  a  non-economy 
coordination  agreement,  which  is  on  file 
with  the  Commission  as  PGE  FERC  Rate 
Schedule  No.  77,  and  was  accepted  for 
filing  by  the  Commission  on  July  22, 
1991,  to  be  effective  as  of  September  15, 
1988,  in  Docket  No.  ER91-493-000.  As 
part  of  the  restructuring  of  the  existing 
contract,  the  parties  have  entered  into  a 
Sununer  Power  Sale  Agreement  and  a 
Restructuring  Agreement. 

PGE  requests  that  the  revised  Binbank 
Agreement  be  made  effective  March  1, 
1999.  PGE  also  requests  that  the 
Commission  approve  the  Restructuring 
Agreement  to  be  effective  on  December 
31, 1998. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  UtiliCorp  United  Inc. 

(Docket  No.  ES99-17-<X)0[ 

Take  notice  that  on  December  18, 
1998,  UtiliCorp  United  Inc.  (Applicant), 
tendered  for  filing  an  application 
seeking  an  order  under  Section  204(a)  of 
the  Federal  Power  Act  authorizing  the 
Applicant  to  issue  corporate  guaranties 
in  support  of  Debt  Secxirities  and  related 
obligations  in  an  amount  of  up  to  and 
including  $500,000,000  to  be  issued  by 
a  direct  or  indirect  Australian 
subsidiary  of  Applicant,  at  some  time 
before  February  5. 1999,  and  for 
exemption  from  competitive  bidding 
and  negotiated  placement  requirements. 
Said  guaranties  would  be  in  connection 
with  Applicant's  subsidiary's 
investment  in  gas  distribution  assets 
being  privatized  by  the  State  of  Victoria, 
Australia. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  wi'Ji  the 
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Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretarjf. 

[FR  Doc.  98-34779  Filed  12-31-98;  8:45  am] 

MLUNQ  CODE  tn'Loi-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00S75:  FRL-6054-8J 

Pesticides;  Saience  Policy  Issues 
Related  to  the  Food  Quality  Protection 
Act  I 

AGENCY:  Environmental  Protection 

Agency  (EPA).l 

ACTION:  Notice!  of  availability. 

SUMMARY:  To  assure  that  EPA's  science 
policies  related  to  implementing  the 
Food  Quality  Protection  Act  (FQPA)  are 
transparent  and  open  to  public 
participation,  $PA  is  soliciting 
comments  on  fbur  draft  science  policy 
papers— "A  User's  Guide  to  Available 
OPP  Information  on  Assessing  Dietary 
-  (Food)  Exposute  to  Pesticides,"  "Dietary 
(Drinking  Water)  Exposure  Estimates," 
"Standard  Operating  Procedures  (SOPs) 
for  Residential  Exposure  Assessment" 
and  "Framework  for  Assessing  Non- 
Occupational,  Kon-Dietary  (Residential) 
Exposure  to  Pesticides."  In  addition, 
EPA  is  announcing  the  availability  of 
the  National  Pe^sticide  Residue  Data 
Base  which  is  being  posted  on  the 
internet  for  accfess  to  the  public,  and  the 
availability  of  Use  and  Usage  Matrices 
for  Organopho^hates.  This  notice  is  the 
fourth  in  a  series  concerning  science 
policy  documents  related  to  FQPA  and 
developed  through  the  Tolerance 
Reassessment  Advisory  Conunittee 
(TRAC). 

DATES:  Written  tomments  for  each 
science  policy  paper,  identified  by  the 
separate  docket  control  numbers 
provided  in  Unit  I.  of  this  document, 
should  be  submitted  by  March  5, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  f^jUow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  docimient. 
FOR  FURTHER  INRORMATION  CONTACT:  For 
"A  User's  Guid^  to  Available  OPP 
Information  on  Assessing  Dietary  (Food) 
Exposure  to  Pesticides"  and  "National 
Pesticide  Residue  Data  Base"  contact  by 
mail:  Kathleen  Martin,  Environmental 
Protection  Agency  (7509C).  401  M  St., 
SW.,  Washingtoh,  DC  20460;  telephone 
number:  (703)  3P8-2857;  fax:  703-305- 
5147;  e-mail:  martin.kathleen@epa.gov. 


For  "Standard  Operating  Procedures 
(SOPs)  for  Residential  Exposure 
Assessment"  and  "Framework  for 
Assessing  Non-Occupational,  Non- 
Dietary  (Residential)  Exposure  to 
Pesticides"  contact  by  mail:  William 
Wooge,  Environmental  Protection 
Agency  (7509C).  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6794;  fax:  703-305- 
5147;  e-mail:  wooge.william@epa.gov. 

For  "Dietary  (Drinking  Water) 
Exposure  Estimates"  contact  by  mail: 
Denise  Keehner,  Environmental 
Protection  Agency  (7507C),  401  M  St., 
SW.,  Washington,  DC  20460;  telephone 
number:  (703)  305-7695;  fax:  703-305- 
6309;  e-mail:  keehner.denise@epa.gov. 

For  "Use  and  Usage  Matrices  for 
Organophosphates"  contact  by  mail: 
Kathy  Davis,  Environmental  Protection 
Agency  (7503C),  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-7002;  fax:  703-308- 
8091;  e-mail:  davis.kathy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  the 
four  science  policy  papers  and 
"National  Pesticide  Residue  Data  Base" 
from  the  EPA  Home  Page  under  the 
Office  of  Pesticide  Pro-ams  (OPP)  at 
http://www.epa.gov/pesticides/.  On  the 
Office  of  Pesticide  Program  Home  Page 
select  "TRAC"  and  then  look  up  the 
entry  for  this  document.  You  can  also  go 
directly  to  the  listings  at  the  EPA  Home 
page  at  the  Federal  Register  — 
Environmental  Doomients  entry  for  this 
docimient  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/)  to  obtain  this  notice  and  the 
five  science  policy  papers.  The  Use  and 
Usage  Matrices  for  Organophosphates 
will  be  available  at  this  site  in  January, 
1999. 

2.  Fax  on  Demand.  You  may  request 
to  receive  a  faxed  copy  of  this 
docimient,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item  6027 
for  "A  User's  Guide  to  Available  OPP 
Information  on  Assessing  Dietary  (Food) 
Exposure  to  Pesticides,"  item  6028  for 
"Dietary  (Drinking  Water)  Exposure 
Estimates,"  item  6029  for  "Standard 
Operating  Procediu^s  (SOPs)  for 
Residential  Exposure  Assessment,"  and 
item  6030  for  "Framework  for  Assessing 
Non-Occupational  Non-Dietary 
(Residential)  Exposure  to  Pesticides." 
You  may  also  follow  the  automated 
menu. 


3.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  appropriate  technical  person 
idenUfied  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  of 
this  dociunent.  In  addition,  the  official 
records  for  the  science  policy  papers 
listed  in  the  SUMMARY  section  of  this 
docujnent,  including  the  public 
versions,  have  been  established  under 
the  docket  control  numbers  listed  in 
Unit  I.B.  of  this  docimient  (including 
comments  and  data  submitted 
electronically  as  described  below). 
Public  versions  of  these  records, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  do  not 
include  any  information  claimed  ts 
Confidential  Business  Information  (CBI), 
are  available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  703-305- 
5805. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  in  your  correspondence. 
The  docket  control  number  for  "A 
User's  Guide  to  Available  OPP 
Information  on  Assessing  Dietary  (Food) 
Exposure  to  Pesticides"  is  OPP-00576, 
for  "Dietary  (Drinking  Water)  Exposure 
Estimates,"  is  OPP-00577,  for 
"Standard  Operating  Procedures  (SOPs) 
for  Residential  Exposure  Assessment"  is 
OPP-00578,  and  for  "Framework  for 
Assessing  Non-Occupational,  Non- 
Dietary  (Residential)  Exposure  to 
Pesticides"  is  OPP-00579. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  DeUver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  as  an  ASCII  file. 
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avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5.1/6.1  or  ASCn  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
nxmiber.  Electronic  comments  on  this 
notice  may  also  be  filed  online  at  many 
Federal  Depository  Libraries. 

C.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  fordi  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  call  the  Public  Information  and 
Records  Integrity  Branch  telephone 
nxmiber  is  703-305-5805. 

D.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  draft  science 
policy  papers,  new  approaches  we  have 
not  considered,  the  potential  impacts  of 
the  various  options  (including  possible 
imintended  consequences),  and  any 
data  or  information  that  you  would  like 
the  Agency  to  consider.  You  may  find 
the  following  suggestions  helpful  for 
preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimaptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Indicate  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  You 
can  do  this  by  providing  the  docket 
control  number  assigned  to  the  notice, 
along  with  the  name,  date  and  Federal 
Register  citation. 


n.  Background 

On  August  3, 1996,  the  Food  QuaUty 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-l»sed  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 
from  unacceptable  pesticide  exposing; 
provided  heightened  health  protections 
for  infants  and  children  fi-om  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Coimcil  for 
Environmental  PoUcy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
fi-om  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory  decisions  that  met  FQPA's 
.standard  but  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
poUcy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT,  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  environmental,  states  and 
other  interested  groups.  The  TRAC  has 


met  five  times  as  a  full  committee  from 
May  27  through  September  16,  1998. 
The  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
poUcies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process 
would  benefit  from  initiating  noUce  and 
comment  on  the  major  science  policy 
issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availabiUty  in  the  Federal  Register.  In 
addition  to  comments  received  in 
response  to  these  Federal  Register 
notices,  EPA  wrill  consider  comments 
received  during  the  TRAC  meetings. 
Each  of  these  issues  is  evolving  and  in 
a  different  stage  of  refinement. 
Accordingly,  as  the  issues  are  further 
refined  by  EPA  in  consultation  with 
USDA  and  others,  they  may  also  be 
presented  to  the  SAP. 

In  accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038)  (FRL-6041-5),  EPA 
is  issuing  a  series  of  draft  documents 
concerning  nine  science  policy  issues 
identified  by  the  TRAC  related  to  the 
implementation  of  FQPA.  This  notice 
announces  the  availability  of  four  draft 
documents  as  identified  in  Unit  I.B.  of 
this  document,  as  described  in  the 
framework  notice  published  in  the 
Federal  Register  of  October  29, 1998  (63 
FR  58038).  EPA  also  stated  in  its 
October  29, 1998  Federal  Register 
notice  that  it  would  issue  a  draft 
document  titled  "Monte-Carlo 
Techniques  and  the  99.9th  Percentile" 
for  comment  in  December  1998.  Due  to 
the  complexity  of  this  issue  and  the 
need  to  coordinate  with  the  USDA,  EPA 
will  issue  this  document  separately. 

m.  Summary  of  Draft  Papers  and 
Information 

A.  "A  User's  Guide  to  Available  OPP 
Information  on  Assessing  Dietary  (Food) 
Exposure  to  Pesticides" 

Assessing  the  amount  of  pesticide 
residues  in  and  on  the  foods  Americans 
consume  is  a  complex  process.  Over  the 
years  the  Agency  has  written  a  number 
of  guidelines  and  policy  statements 
related  to  the  conduct  ann  review  of 
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residue  studies.  "A  User's  Guide  to 
Available  OPP  Information  on  Assessing 
Dietary  (Food)  Exposure"  describes  in 
"plain  Engliih"  how  EPA  conducts 
acute  and  chronic  pesticide  dietary 
(food)  exposure  assessments  and,  more 
importantly,  iwhere  in  EPA  guidance 
and  policy  documents  one  can  find 
methods  for  doing  such  assessments. 

B.  "Dietary  (Drinking  Water)  Exposure 
Estimates" 

The  EPA  Office  of  Pesticide  Programs 
is  proposing  io  build  on  its  existing 
policy  for  estimating  pesticide 
concentrations  in  drinking  water  as  part 
of  its  assessn^nt  of  dietary  exposures  to 
pesticides.  The  most  significant  changes 
being  proposed  are  those  that  refine 
existing  screwing  methods  for 
identifying  pesticides  which  may  be 
present  in  drikiking  water  at  levels  of 
concern.  The$e  refinements  will  enable 
OPP  to  more  accurately  estimate  the 
potential  risk!  of  pesticides  from 
drinking  watar  exposure  to  the  public 
and  sensitive  populations  such  as 
infants  and  children. 

For  some  time  the  Agency  has  been 
usinjg  screeniig  models  to  estimate 
pesticide  concentrations  in  groundwater 
and  surface  wjater  to  rule  out  those  food- 
use  pesticide^  that  are  not  expected  to 
contribute  enough  exposure  via 
driniung  watet  to  result  in  unacceptable 
levels  of  risk.  The  Agency  uses 
monitoring  data,  where  available  and 
reliabltj,  to  reftne  its  assessments  in 
those  cases  wkere  the  use  of  the 
screening  models  does  not  result  in 
"clearing"  (i.eL,  indicate  a  low  risk)  the 
pesticide  froni  a  drinking  water 
perspective.  Sbecifically,  OPP  proposes 
to:  J 

1.  Replace  t^e  "farm  field  pond" 
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scenario  in  its  surface  water  screening 
models  with  a  "driniung  water 
reservoir"  scenario. 

2.  Incorporaie  into  the  model  a  factor 
to  account  for  the  area  surrounding  the 
reservoir  that  is  cropped. 

3.  Develop  J^second-level  (tier  2) 
screening  model  for  groundwater. 

4.  Evaluate  how  OPP  uses  water 
monitoring  data  in  its  drinking  water 
assessment,      j 

5.  Continue  efforts  to  obtain 
additional  moi^itoring  of  pesticides  in 
drinking  wateri 

The  proposed  changes  are  intended  to 
improve  EPA's  initial  screening  models 
by  making  thei^  capable  of  producing 
more  acciu^te  Estimates  of  pesticide 
concentrations  in  drinking  water.  In 
addition,  EPA  is  seeking  comment  on 
ciirrent  approaches  to  the  use  of 
monitoring  datb  in  its  assessment  of 
drinking  water  exposure.  The  Agency 
particularly  se^ks  comments  on  the 


quantity  and  quality  of  data  that  would 
be  appropriate  for  conducting  driniung 
water  assessments  for  purposes  of 
tolerance  decision-making.  Finally,  the 
Agency  is  soliciting  comment  on  the 
ciurent  approach  of  back-calculating 
Drinking  Water  Levels  of  Comparison 
(DWLOC)  only  after  all  other  exposures 
from  food  and  residential  use  are 
considered. 

C.  "Standard  Operating  Procedures 
(SOPsJfor  Residential  Exposure 
Assessment" 

As  required  by  the  FQPA,  EPA  must 
now  include  residential  and  other  non- 
occupational exposures  in  the  aggregate 
exposure  assessments  for  pesticides. 
Generally  speaking,  residential  exposure 
monitoring  data  have  not  been  routinely 
required.  Thus,  EPA  has  been  relying  on 
existing  monitoring,  survey  and 
modeling  data,  including  information 
on  activity  patterns,  particularly  for 
children,  to  estimate  residential 
exposure  to  pesticides.  Because  highly 
specific,  residential  exposure  data  are 
generally  laclung  and  tJiere  is  not  wide 
understanding  and  acceptance  of 
existing  models  and  assumptions, 
several  workgroups  and  task  forces  are 
working  to  generate  data  and  improve 
methods  for  conducting  residential 
exposure  assessments.  One  of  these 
such  efforts  is  the  work  group  for 
developing  Residential  Standard 
Operating  Procedures  (SOPs)  for 
Residential  Exposure  Assessments. 

The  Residential  Exposure  Assessment 
Standard  Operating  Procedures  are 
being  developed  by  the  Office  of 
Pesticide  Programs  as  standard  methods 
for  conducting  residential  exposure 
assessments  fof  both  handler  and  post- 
application  exposures  when  pesticide- 
specific  and/or  site-specific  field  data 
are  limited  or  not  available.  Handler  and 
post-application  SOPs  were  drafted  for 
assessments  of  dermal,  inhalation  and/ 
or  potential  ingestion  exposures  for  the 
following  major  residential  exposure 
scenarios:  residential  lawns,  garden 
plants,  trees  (e.g.,  fruit,  ornamental), 
swimming  pools,  painting  and  wood 
preservative  treatments,  fogging,  crack 
and  crevice,  and  broadcast  treatments, 
pet  treatments,  detergent/hand  soap, 
impregnated  materials,  termiticides, 
inhalation  of  residues  from  indoor 
treatments,  and  rodenticides. 

Each  SOP  includes:  A  description  of 
the  exposure  scenario,  the 
recommended  methods  (i.e.,  algorithms 
and  default  parameters)  for  quantifying 
potential  pesticide  doses,  example 
calculations,  limitations  and 
uncertainties  associated  with  the  use  of 
the  SOPs  and  applicable  references.  The 
estimated  doses  resulting  from  using 


these  SOPs  are  appropriate  for  use  in 
developing  estimates  of  human  risks 
associated  writh  residential  exposures  to 
pesticides.  Potential  dermal  and 
inhalation  doses  determined  by  these 
SOPs  do  not,  in  general,  include  an 
adjustment  for  the  amoimt  of  chemical 
likely  to  pass  through  the  skin  or  lungs 
and  be  absorbed  into  the  human  system. 
Assessors  will  need  to  apply  chemical- 
specific  dermal  and  inhalation 
absorption  rates,  if  available,  to 
determine  absorbed  doses. 

The  SOPs  were  jointly  developed  (and 
are  now  being  revised)  with  the  Pest 
Management  Regulatory  Agency 
(PMRA)  of  Health  Canada  and  the 
Cahfomia  State  EPA— Department  of 
Pesticide  Regulations.  Other  USEPA 
offices  providing  support  include  the 
National  Exposure  Research  Laboratory 
(NERL)/ORD;  the  National  Center  for 
Environmental  Assessment  (NCEA)/ 
ORD;  and  the  Economics,  Exposure,  and 
Technology  Division  (EETD)/OPPT. 

The  first  draft  of  the  SOPs  was 
presented  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP)  on  September  9, 
1997,  for  their  consideration  and 
comment.  In  the  summer  of  1998,  as  the 
Agency  was  preparing  the  Framework 
for  Addressing  Key  Science  Issues,  EPA 
believed  that  for  the  SOPs  it  would  be 
reasonable  to  incorporate  all  the  SAP's 
comments  by  December  1998  and  in 
fact,  this  is  the  timeframe  that  was 
provided  in  the  Framework  Federal 
Register  notice  (63  FR  58038).  Early  this 
Fall,  the  Residential  SOP  Workgroup 
met  to  discuss  the  best  approach  for 
implementing  the  SAP's  comments  and 
in  a  separate  endeavor,  the  Agency 
decided  that  the  SOPs  should  go  back  to 
the  SAP  in  July  1999.  So,  EPA's  original 
schedule  for  producing  the  final  SOPs 
has  been  slightly  altered.  Instead  of 
issuing  final  SOPs  in  May  1999,  as 
originally  planned,  a  significantly 
revised  and  updated  version  will  be 
released  in  June  1999  in  preparation  for 
the  July  1999  SAP  meeting. 

Today,  the  Agency  is  releasing  a 
revised  version  (December  19, 1997)  of 
the  SOPs  for  comment  along  with  a 
short  paper  describing  how  the  Agency 
is  incorporating  the  SAP's  September 
1997  comments  ("The  Agency's 
Response  to  Comment  on  the  Draft 
Residential  Standard  Operating 
Procedures").  More  importantly,  EPA  is 
taking  this  opportunity  to  seek 
additional  data  and  information  on 
residential  exposure  for  the  next 
revision.  Because  chemical-specific 
residential  exposure  data  are  generally 
lacking,  there  are  several  workgroups 
and  task  forces  working  to  generate  data 
and  improved  methods,  which  could 
significantly  impact  refinements  to  the 
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SOPs.  It  is  the  Agency's  belief  that  new 
information  will  be  forthcoming  in  the 
next  few  months  from  registrant  groups 
and  industry  task  forces,  such  as  the 
Indoor  Residential  Exposure  Joint 
Venture  (IREJV)  and  the  Outdoor 
Residential  Exposure  Task  Force 
(ORETF),  as  well  as  from  university  and 
EPA  researchers  to  more  properly 
address  the  SAP  comments  and  refine 
the  SOPs  for  the  June  1999  release. 

D.  "Framework  for  Assessing  Non- 
Occupational,  Non-Dietary  (Residential) 
Exposure  to  Pesticides" 

Non-occupational,  non-dietary 
exposure  assessment  is  an  important 
component  in  establishing  an 
individual's  overall  risk  from  pesticides. 
This  type  of  assessment  focuses 
primarily  on  those  exposures  that  occur 
in  and  around  the  home  (otherwise 
known  as  residential  exposure 
assessment).  It  is  important  to  note  that 
exposures  that  occur  as  a  result  of 
pesticide  applications  in  schools,  parks 
and  day  care  centers  are  included  imder 
the  term  "residential"  Residential 
exposures  are  "non-dietary"  in  nature 
(i.e..  through  the  skin  or  inhaled). 
The  importance  of  non-dietary 
residential  exposure  assessment  has 
only  increased  with  the  passage  of  the 
Food  Quality  Protection  Act  of  1996  and 
the  statute's  increased  emphasis  on  the 
protection  of  children.  EPA  is  currently 
refining  its  assessments  in  order  to 
improve  overall  quahty  and  achieve 
more  reaUstic  exposiue  estimates.  This 
paper  discusses: 

1.  Exposure  basics. 

2.  How  EPA  currently  conducts  non- 
dietary  residential  exposure  assessment. 

3.  The  generally  conservative  nature 
of  the  Agency's  non-dietary  residential 
exposure  assessment. 

4.  How  EPA  is  refining  non-dietary 
residential  exposure  assessments. 

E.  "National  Pesticide  Residue  Data 
Base" 

EPA  stated  in  its  October  29, 1998 
Federal  Register  notice  that  it  would 
complete  the  National  Pesticide  Residue 
Database  (NPRD),  a  comprehensive 
database  that  will  contain  information 
about  actual  pesticide  residues  in  raw 
and  processed  foods.  A  complete 
version  of  the  NPRD  is  expected  to  be 
available  on  EPA's  web  page  in  January 
1999.  Provided  on  EPA's  web  site  is  a 
description  on  the  history,  development 
and  use  of  NPRD  (http://www.epa.gov/ 
pesticides/nprd/). 

F.  "Use  and  Usage  Matrices  for 
Organopbosphates" 

To  assist  in  the  calculation  of 
cumulative  and  aggregate  risks  fitim 


organophosphate  (OP)  pesticides  and  to 
evaluate  the  relative  importance  of  the 
uses  of  each  OP  pesticide,  EPA 
decision-makers  need  complete 
information  about  "real-world" 
pesticide  usage.  With  the  support  of  the 
USDA  and  the  grower  community.  EPA 
is  gathering  available  information  about 
usage  patterns  and  putting  it  into  crop- 
by-crop  matrices.  These  matrices 
present  real-world  information  on 
pesticide  usage  and  the  pests  which 
drive  the  usage,  and  are  developed  with 
support  from  the  USDA  and  the  States 
and  the  grower  community  is  invited  to 
comment. 

Matrices  are  being  developed  for 
approximately  75  crops,  including 
details  such  as  percent  of  crop  treated, 
typical  application  information,  timing 
of  pesticide  use,  target  pests  and 
registered  alternatives.  All  of  the 
matrices  will  be  made  available  on  the 
Internet.  The  first  10  draft  matrices  vriW 
be  posted  on  the  Internet  in  January 
1999. 


IV.  Questions/Issues  for  Comment 

While  comments  are  invited  on  any 
aspect  of  the  first  four  papers  above, 
EPA  is  particularly  interested  in 
comments  on  the  following  questions 
and  issues. 

A.  "A  User's  Guide  to  Available  OPP 
Information  on  Assessing  Dietary  (Food) 
Exposure  to  Pesticides" 

1.  Is  EPA's  paper  clear  and  complete? 

B.  "Dietary  (Drinking  Water)  Exposure 
Estimates" 

1.  Surface  Water  Screening  Model 
Refinements: 

i.  What  factors  should  EPA  consider 
in  determining  whether  to  replace  the 
field  pond  scenario  with  an  index 
reservoir  in  surface  water  screening 
models? 

ii.  What  factors  should  EPA  consider 
in  determining  whether  to  use  an  index 
reservoir  similar  to  Shipman  City  Lake 
for  its  surface  water  screening  m.odels? 

iii.  How  should  the  crop  area  factor  be 
applied  to  surface  water  screening 
models  when  the  pesticide  may 
potentially  be  used  on  several  crops 
present  in  the  same  watershed? 

iv.  How  should  OPP  address  changes 
to  the  crop  area  from  year  to  year,  crop 
rotations,  fallow  land,  and  the  spatial 
distribution  of  the  crop  within  the 
watershed? 

V.  How  should  OPP  apply  the  crop 
area  factor  to  minor-use  crops  for  which 
data  may  not  be  available  or  may  be 
limited? 

vi.  What  watershed-scale  models  are 
available  to  provide  effective  screening 


tools  for  drinking  water  exposure 
assessments  for  pesticides? 

2.  Incorporating  Water  Monitoring 
Data  in  the  Drinking  Water  Exposure 
A  GCAssmcntc 

i.  Under  what  circumstances  should 
valid  monitoring  data  replace  model 
predictions  in  a  drinking  water 
assessment  when  the  data  may  not 
include  potentially  vuhierable  areas? 

ii.  How  should  non-detects  be 
handled  in  a  drinking  water  assessment? 

iii.  What  is  a  workable  definition  of 
"reUable"  monitoring  data  for  the 
purpose  of  conducting  a  national 
drinking  water  assessment?  Describe  the 
quantity  and  quality  of  data  that  would 
be  acceptable  for  the  purpose  of 
conducting  regional  or  national  drinking 
water  assessments. 

iv.  At  what  scale  (i.e.,  national, 
regional  or  local)  should  OPP  be 
conducting  pesticide  assessments  in 
drinking  water?  What  factors  are 
important  in  determining  the  scale  for 
assessements? 

V.  OPP  currently  calculates  DWLOCs 
only  after  contributions  from  food  and 
residential  exposures  have  been 
considered.  Should  OPP  continue  with 
this  approach  or,  if  not,  what  approach 
should  OPP  consider? 

vi.  How  should  the  impact  of  water 
treatment  processes  be  incorporated  into 
the  drinking  water  assessment?  What 
information  is  available  on  treatment 
effects  on  pesticides  in  water?  Should  a 
"default "  treatment  (i.e.,  some 
minimum  standard  which  is  employed 
by  most  drinking  water  faciUties  in  the 
coimtry)  be  used?  If  so.  what? 

C.  "Standard  Operating  Procedures 
(SOPs)  for  Residential  Exposure 
Assessment" 


1.  Do  EPA's  responses  to  the  SAP's 
comments  appear  reasonable? 

2.  Are  the  SOPs  technically  correct, 
complete  and  based  on  sound  science? 

D.  "Framework  for  Assessing  Non- 
Occupational  (Residential)  Exposure  to 
Pesticides." 

1.  Is  EPA's  approach  to  non-dietary 
exposure  assessment  clear  and 
complete? 

V.  Policies  Not  Rules 

The  draft  science  policy  docimients 
discussed  in  this  notice  are  intended  to 
provide  guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  pubUc.  As 
guidance  documents  and  not  rules, 
these  policies  are  not  binding  on  either 
EPA  or  any  outside  parties.  Although 
these  guidance  documents  provide  a 
starting  point  for  EPA  risk  assessments. 
EPA  will  depart  from  'hese  policies 
where  the  facts  or  circumstances 
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warrant.  In  such  cases.  EPA  will  explain 
why  a  differeiit  course  was  taken. 
Similarly,  outride  parties  remain  free  to 
assert  that  a  given  policy  is  not 
appropriate  fop-  a  specific  pesticide  or 
that  the  circuitistances  surrounding  a 
specific  risk  assessment  demonstrate 
that  a  given  policy  should  be 
abandoned.     ' 

EPA  has  staled  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment. 
Public  comment  is  not  being  soUcited 
for  the  purposp  of  converting  these 
policy  docimi^nts  into  binding  rules. 
EPA  will  not  be  codifying  these  policies 
in  the  Code  of  jFederal  Regulations.  EPA 
is  soliciting  pilbhc  comment  so  that  it 
can  make  fulljj  informed  decisions 
regarding  the  qontent  of  these  guidance. 

The  "revise<i"  guidance  will  not  be 
unalterable  documents.  Once  a 
"revised"  guidlance  document  is  issued, 
EPA  will  continue  to  treat  it  as 
guidance,  not  i  rule.  Accordingly,  on  a 
case-by-case  bisis  EPA  will  decide 
whether  it  is  appropriate  to  depart  from 
the  guidance  of  to  modify  the  overall 
approach  in  thfe  guidance.  In  the  course 
of  commenting  on  the  individual 
guidance  dociiinents,  EPA  would 
welcome  comr^ents  that  specifically 
address  how  tl^  guidance  documents 
can  be  structiuted  so  that  they  provide 
meaningful  guidance  without  imposing 
binding  requirements. 

VI.  Contents  ofj  Docket 

Docimients  that  are  referenced  in  this 
notice  will  be  inserted  in  the  docket 
under  the  dockfet  control  numbers 
'•OPP-00576,  TOPP-00577  ,"  "OPP- 
00578  "  or  "OIT-00579."  hi  addition, 
the  documents  Referenced  in  the 
framework  notijce,  which  pubHshed  in 
the  Federal  Re^ster  on  October  29. 
1998  (63  FR  58938)  have  also  been 
inserted  in  the  docket  under  docket 
control  number}  OPP-0055  7. 

List  of  Subjects 

Environmental  protection. 
Administrative  jpractice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests.  i 

Dated:  December  23, 1998. 

Lynn  R.  Goldman, 

Assistant  Admininmtor  for  Prevention, 
Pesticides  and  To]cic  Substances. 

[FR  Doc.  98-34736  Filed  12-31-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6214-6] 

Science  Advisory  Board;  Public 
Advisory  Committee  Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  two 
Committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Docximents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  U.S.  Environmental 
Protection  Agency  (EPA)  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Ecological  Risk  Subcommittee  (ERS) 
of  the  SAfi's  Integrated  Risk  Project 
(IRP) — Teleconference 

The  Ecological  Risk  Subconunittee 
(ERS)  of  the  SAB's  Integrated  Risk 
Project  (IRP)  will  hold  a  working 
meeting  via  teleconference  on  Tuesday 
January  26, 1999,  from  1:00-3:00  pm. 
The  meeting  will  be  held  in  the  SAB 
Conference  Room  (Room  3709),  401  M 
Street,  SW,  Washington,  DC  20460.  A 
limited  number  of  teleconference  lines 
will  be  available  on  a  first  come,  first 
served  basis  for  interested  members  of 
the  public.  The  purpose  of  the  working 
meeting  will  be  to  brief  staff  from  the 
Agency's  Office  of  the  Chief  Financial 
Officer  (OCFO)  on  the  draft 
methodology  developed  by  the  ERS  for 
ranking  ecological  risks.  The  ERS  was 
formed  as  part  of  the  SAB's  Integrated 
Risk  Project,  a  multi-year  SAB  effort  to 
update  the  1990  report.  Reducing  Risk. 
Tlie  IRP  full  report,  including  the  ERS 
chapter,  is  expected  to  be  released  for 
peer  review  this  winter.  A  draft  of  the 
report  was  released  April  1, 1998,  and 
this  draft  will  form  the  basis  of  the  ERS 
discussion  at  this  teleconference 
meeting. 

For  Further  Information:  Copies  of  the 
draft  ERS  chapter  are  available  from  Ms. 
Mary  Winston,  Science  Advisory  Board, 
telephone  (202)  260-6557;  FAX  (202) 
260-7118.  or  E-mail  at 
winston.mary@epa.gov.  Anyone 
interested  in  participating  in  the 
meeting  should  contact  Ms.  Stephanie 
Sanzone.  Designated  Federal  Officer 


(DFO)  for  the  ERS.  no  later  than  4:00  pm 
on  January  21, 1999  at:  USEPA.  Science 
Advisory  Board  (1400).  Washington.  DC 
20460.  (202)  260-6557.  FAX  (202)  260- 
7118.  or  via  E-Mail  at 
sanzone.stephanie€)epa.gov. 

2.  Science  Advisory  Board's  (SAB) 
Executive  Committee  (EC) 

The  Science  Advisory  Board's  (SAB) 
Executive  Committee  (EC)  vdll  meet  on 
Wednesday.  January  27.  and  Thursday, 
January  28.  1999.  The  meeting  will 
convene  each  day  at  8:30  am.  in  the 
Administrator's  Conference  Room  1103 
West  Tower  of  the  U.S.  Environmental 
Protection  Agency  Headquarters 
Building  at  401  M  Street,  SW, 
Washington,  DC  20460,  and  adjourn  no 
later  than  5:30  pm  on  each  day. 

At  this  meeting,  the  Executive 
Committee  v«ll  receive  updates  from  its 
committees  and  subcommittees 
concerning  their  recent  «nd  planned 
activities.  As  part  of  these  updates, 
some  committees  will  present  draft 
reports  for  Executive  Committee  review 
and  approval.  Copies  of  these  drafts  will 
be  available  on  the  SAB  Website  (see 
below  for  site  address)  two  weeks  prior 
to  the  meeting  or  may  be  obtained  from 
Ms.  Tillery-Gadson  (see  address  below). 

In  addition,  the  Board  anticipates 
interacting  with  various  senior  Agency 
officials  on  issues  of  general  interest,  as 
well  as  issues  currently  before  or 
proposed  for  future  Board 
consideration. 

For  Further  Information:  Any  member 
of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes. 
Designated  Federal  Officer  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  EPA,  Washington,  DC 
20460,  phone  (202)-260-4126;  fax 
(202)-26O-9232;  or  via  Email  at: 
bames.don@epa.gov.  Copies  of  the  draft 
meeting  agenda  and  the  draft  reports 
will  be  available  on  the  SAB  Website 
(wwrw.epa.gov/sab)  approximately  two 
weeks  prior  to  the  meeting. 
Alternatively,  these  materials  can  be 
obtained  from  Ms.  Priscilla  Tillery- 
Gadson  at  the  above  phone  and  fax 
numbers  or  via  Email: 
tillery.priscilla@epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings. 
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opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  the 
meeting  date,  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  Subcommittee  at  its  meeting. 
Written  comments  may  be  provided  to 
the  Subcommittee  up  until  the  time  of 
the  meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  in  The 
FY1998  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS.  401  M  Street,  SW, 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Website  at:  http://vww.epa.gov/ 

sab 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  relevant  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  December  23. 1998. 
A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory  Board 
(FR  Doc.  98-34821  Filed  12-31-98;  8:45  ami 

BILUNQ  CODE  a6M-60-P 


ENVIRONMENTAL  PROTECTION 

AGENCY 

[FRL-«214-41 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Piu^uant  to  the  Federal 
Advisory  Committee  Act,  PubUc  Law 
92-463.  notice  is  hereby  given  that  the 
Cancer  Guidelines  Subcommittee  of  the 
Science  Advisory  Board  Executive 
Committee  will  meet  on  Wednesday, 
January  20  and  Thursday,  January  21, 
1999,  begiiming  no  earUer  than  8:30  am 
and  ending  no  later  than  5:30  pm  on 
each  day.  All  times  noted  are  Eastern 
Time.  The  meeting  is  open  to  the  public; 
however,  seating  will  be  on  a  first-come 
basis.  The  meeting  will  be  held  at  the 
Crowne  Plaza  Hotel,  14th  k  K  Streets, 
N.W.,  Washington,  DC  20005-3411; 


phone:  (202)  682-0111.  Important 
Notice:  Documents  that  are  the  subject 
of  SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  Office — 
information  concerning  availability  of 
documents  from  the  relevant  Program 
Office  is  included  below. 

Purpose— The  purpose  of  the  meeting 
is  to  conduct  an  advisory  on  the 
Agency's  revisions  to  its  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment. 

BacJcground— In  February,  1997.  the 
Environmental  Health  Committee  (EHC) 
of  the  Science  Advisory  Board  met  to 
review  the  Agency's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  which  were  published  in 
the  Federal  Register  on  April  23, 1996. 
During  this  meeting,  the  EHC  responded 
to  specific  questions  from  the  EPA's 
Risk  Assessment  Forum.  At  that  time, 
the  EHC  addressed  issues  that  Agency 
scientists  and  members  of  the  public 
regarded  as  particularly  important 
matters  of  science  to  be  addressed  to 
finalise  the  guidelines.  The 
Environmental  Health  Committee 
provided  its  review  report  to  the 
Agency,  Guidelines  for  Cancer  Risks 
Assessment  (EPA-SAB-EHC-97-OlO), 
in  September  1997.  Since  that  time,  the 
technical  panel  has  been  addressing  the 
SAB  recommendations  in  revising  the 
Guidelines. 

Since  this  meeting  is  an  advisory,  the 
Cancer  Guidelines  Subcommittee  does 
not  plan  to  conduct  a  full  review  of  the 
revisions  to  the  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment.  The 
■    Cancer  Guidelines  Subcommittee  will 
provide  technical  advice  on  the . 
Agency's  plans  to  address  the  following 
four  topics:  (a)  changes  to  the  hazard 
descriptors  for  weight  of  evidence  of 
human  carcinogenic  potential;  (b)  a 
framework  for  analysis  of  mode  of 
action  data;  (c)  illustrative  examples  of 
mode  of  action  framework  analysis;  and 
(d)  new  dose  response  guidance 
methodologies  with  illustrative 
-    examples  for  margin  of  exposure 
analysis.  The  Cancer  Guidelines 
Subcommittee  has  been  asked  to 
respond  to  the  following  issues: 


1.  Hazard  Descriptors 

(a)  Please  comment  on  the 
appropriateness  and  adequacy  of  the  use 
of  the  narrative  summary  and  the  5 
hazard  descriptors  as  a  means  of 
characterizing  human  carcinogenic 
potential. 

(b)  Please  comment  on  the  adequacy 
and  clarity  of  the  nature  of  the  evidence 
applied  to  each  of  the  proposed  hazard 
descriptors. 


2.  Use  of  Mode  of  Action  Information 

(a)  Sections  2.3.5-2.5  have  been 
revised,  please  comment  on  the  clarity 
and  transparency  of  the  guidance. 

(b)  Please  comment  on  the  proposed 
key  elements  and  their  use  in 
supporting  a  mode  of  action  conclusion 
via  the  framework  (section  2.5). 

(c)  Please  evaluate  the  usefulness  of 
the  case  studies  as  illustrations  of  the 
guidance  and  framework. 

3.  Dose  Response  Analjrsis— Defining  a 
Point  of  Departure 

(a)  Please  comment  on  the  soundness 
of  the  scientific  rationale  provided  for 
the  standard  approach  and  options  for 
selecting  departure  points. 

(b)  Please  comment  on  the  adequacy 
and  clarity  of  the  guidance  on  this 
subject. 

4.  Dose  Response  Analjrsis — Margin  of 
Exposure  Analysis 

(a)  Please  comment  on  the  adequacy 
and  clarity  of  the  guidance  regarding 
how  to  perform  a  MOE  analysis. 

(b)  Please  comment  on  the 
appropriateness  of  the  proposed 
approach  and  the  factors  for 
consideration  in  determining  the 
appropriate  magnitude  of  the  MOE. 
Specifically  address  the  use  of  factors  to 
account  for:  (1)  the  nature  of  the 
response  (i.e.,  tumors  or  key  events 
selected  as  the  point  of  departure  for 
extrapolation);  (2)  steepness  of  the  dose 
response  curve;  (3)  human  intraspecies 
variability,  including  susceptible 
populations;  and  (4)  interspecies 
variability. 

For  Further  Information  on  the 
Meeting:  Copies  of  the  background 
materials  for  the  advisory  are  not 
available  from  the  SAB.  The  EPA  Risk 
Assessment  Forum  will  post  the 
background  material  by  January  8, 1999. 
on  its  Internet  website  which  is  located 
at  www.epa.gov/ncea/raf/rafpub.htm. 
Hardcopies  of  the  background  material 
may  be  requested  by  contacting  Dr. 
WilUam  P  Wood,  ExecuUve  Director, 
Risk  Assessment  Forum,  U.S.  EPA 
(8601-D).  401  M  St.,  S.W.,  Washington, 
DC  20460;  by  telephone  202-564-3361; 
by  fax  202-565-0062;  or  \'ia  E-mail  at: 
wood.bill@epa.gov.  General  information 
about  the  cancer  guidelines  advisory  or 
technical  questions  should  also  be 
directed  to  Dr.  Wood. 

Members  of  the  pubUc  desiring 
additional  information  about  the 
meeting,  including  an  agenda,  should 
contact  Ms.  Wanda  R.  Fields, 
Management  Assistant,  Science 
Advisory  Board  (1400),  US  EPA,  401  M 
Street,  SW.  Washington  DC  20460.  by 
telephone  (202)  260-5510;  by  fax  (202) 
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260-7118;  or  via  E-mail  at: 
fields.wanda@epa.gov. 

Anyone  wisaing  to  make  an  oral 
presentation  ad  the  meeting  must  contact 
Ms.  Roslyn  Edion,  Designated  Federal 
Officer,  in  writing,  no  later  than  5  p.m. 
noon  Eastern  TjLme  on  January  15,  1999, 
by  fax  (202)  26i)-7118,  or  via  E-mail: 
edson.roslyn®!  pa.gov.  The  request 
should  identify  the  name  of  the 
individual  whc  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressee .  At  least  35  copies  of 
any  written  coriments  to  the  Committee 
are  to  be  given  to  Ms.  Edson  no  later 
than  the  time  of  the  presentation  for 
distribution  to  me  Committee  and  the 
interested  public. 

Providing  Oral  lor  Written  Comments  at 
SAfi  Meetings  | 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  nbt  be  repetitive  of 
previously  subiliitted  oral  or  written 
statements.  In  gpneral,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  fc|r  oral  comment  will  be 
limited  to  no  mfcre  than  five  minutes  per 
speaker  and  no  hiore  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copiesjteceived  in  the  SAB 
Staff  Office  sufficiently  prior  to  the 
meeting  dete,  mpy  be  mailed  to  the 
Subcommittee  firior  to  its  meeting; 
comments  receii^ed  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  Subcomniittee  at  its  meeting. 
Written  comments  may  be  provided  to 
the  Subcommittje  up  until  the  time  of 
the  meeting. 

Information  c(  tnceming  the  Science 
Advisory  Board,  its  structure,  function, 
and  compositior ,  may  be  found  in  The 
FY1998  Annual  Report  of  the  Staff 
Director  which  iE  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  (jontacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESSj  401  M  Street.  SW, 
Washington,  Dcl20460  or  via  fax  (202) 
260-1889.  Addilkonal  information 
concerning  the  3AB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab 


Dated:  December  23,  1998. 
Donald  G.  Barnes. 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  9&-34822  Filed  12-31-98;  8:45  am] 
BILUNC  CODE  6e60-6O-P 


Meeting  Access 

Individuals  requiring  special 
accommodation  6t  this  meeting, 
including  wheelchair  access,  should 
contact  Ms.  Rosl;  m  Edson  at  202-260- 
3823,  via  fax  at  3)2-260-7118  or  via  E- 
mail  at  edson. ro$lyn@epa.gov  at  least 
five  business  dajis  prior  to  the  meeting 
so  that  appropria  te  arrangements  can  be 
made. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Submitted  to  0MB  for 
Review  and  Approval 

December  23.  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  ciirrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  prooer 
performance  of  the  functions  of  Uie 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  3,  1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0433. 


Title:  Basic  Signal  Leakage 
Performance  Report. 

Form  Number:  FCC  320. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  33,000. 

Estimated  Time  per  Response:  20 
hours. 

Frequency  of  Response:  Annually. 

Total  Annual  Burden:  660.000  hours. 

Total  Annual  Costs:  $3,750. 

Needs  and  Uses:  Cable  television 
system  operators  who  use  frequencies  in 
the  bands  108-137  and  225-400  MHz 
(aeronautical  frequencies)  are  required 
to  file  a  cumulative  signal  leakage  index 
(CLI)  derived  under  Section  76.611(a)(1) 
or  the  results  of  airspace  measurements 
derived  under  Section  76.611(a)(2).  This 
filing  must  include  a  description  of  the 
method  by  which  compliance  with  basic 
signal  leakage  criteria  is  achieved  and 
the  method  of  calibrating  the 
measurement  equipment.  This  yearly 
filing  is  done  in  accordance  with 
Section  76.615  with  the  use  of  FCC 
Form  320.  The  data  collected  on  the 
FCC  Form  320  are  used  by  Commission 
staff  to  ensure  the  safe  operation  of 
aeronautical  and  marine  radio  services, 
and  to  monitor  for  compliance  of  cable 
aeronautical  usage  in  order  to  minimize 
future  interference  to  these  safety  of  life 
services. 

Federal  Communications  Commission. 

William  F.  Caton, 

E>epu  ty  Secretary. 

IFR  Doc.  98-34761  Filed  21-31-98;  8:45  ami 

BILUNC  CODE  S712-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
January  6, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Persormel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  appUcations,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  30, 1998. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  98-34825  Filed  12-30-98;  10:32 

am] 

BILLING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EST)  January 

11,  1999. 

PLACE:  4th  Floor,  Conference  Room 

4506. 1250  H  Street,  N.W.,  Washington, 

D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
December  14, 1998,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  December  30, 1998. 
John  J.  CMeara, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  98-34829  Filed  12-30-98;  1:27  pm) 

BILUNO  CODE  B7e»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (OR!) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Saptarshi  Paul,  Ph.D.,  Fox  Chase 
Cancer  Center:  Based  on  a  report 
forwarded  to  the  Office  of  Research 
Integrity  (ORI)  by  Fox  Chase  Cancer 
Center  (FCCC).  Institute  for  Cancer 
Research,  dated  July  28,  1997,  Dr.  Paul's 
admissions,  and  information  obtained 
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by  ORI  during  its  oversight  review,  ORI 
found  that  Dr.  Paul,  former  research 
associate.  Molecular  Oncology  Division, 
FCCC,  engaged  in  scientific  misconduct 
in  biomedical  research  funded  by  a 
National  Cancer  Institute  (NCI), 
National  Institutes  of  Health  (NIH), 
grant.  This  project  seeks  improvements 
in  cancer  treatment  through  the 
development  of  agents  that  fight  cellular 
resistance  to  drugs. 

Specifically,  Dr.  Paul  falsified  an 
experiment  on  the  uptake  of  all-trans 
retinoic  acid  (ATR)  by  HL60  cells 
conducted  by  several  researchers  during 
July  1997.  Although  this  experiment 
was  not  published,  the  discovery  of  the 
falsified  data  led  to  admissions  by  Dr. 
Paul  that  he  had  altered  an  experiment 
and  an  acknowledgment  that 
publications  would  need  to  be  retracted. 
Several  publications  were  retracted  in 
whole  or  in  part,  and  portions  of  two 
grant  applications  were  retracted. 

Dr.  Paul  has  accepted  the  ORI  finding 
and  has  entered  into  a  Volimtary 
Exclusion  Agreement  writh  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  December  18, 
1998: 

(1)  To  exclude  himself  fi-om  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for.  or  involvement 
in  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  C.F.R.  Part  76  (Debarment 
Regulations);  and 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  the  PubUc 
Health  Service  (PHS).  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director.  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330 
Chris  B.  Pascal, 

Acting  Director.  Office  of  Research  Integrity. 
(FR  Doc.  98-34760  Filed  12-31-98;  8:45  am] 
BILUNO  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Hematology  and  Pathology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee:  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 


of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Hematology  and 
Pathology  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  19, 1999,  9:30  a.m.  to 
4  p.m.,  and  January  20, 1999.  9  a.m.  to 
4:30  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Salons,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Veronica  J.  Calvin, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Drug 
Administration.  2098  Gaither  Rd.. 
Rockville.  MD  20850.  301-594-1243.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  E)C  area),  code 
12515.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  20, 1999.  the 
committee  will:  (1)  Discuss,  make 
recommendations,  and  vote  on  a 
petition  for  reclassification  of  automated 
differential  cell  counters  in  Class  III  and 
(2)  estabUsh  a  new  classification  for 
flow  cytometers. 

Procedure:  On  January  20.  1999.  from 
9  a.m.  to  4:30  p.m..  the  meeting  is  open 
to  the  pubhc.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  6,  1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:15 
a.m.  and  9:45  a.m.  Near  the  end  of  the 
committee  deliberations,  a  30-minute 
open  public  session  will  be  conducted 
for  interested  persons  to  address  issues 
specific  to  the  submission  or  topic 
before  the  committee.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  6, 1999.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations.  On 
January  19,  1999,  fi-om  9:30  a.m.  to  4 
p.m.,  the  meeting  will  be  closed  to  the 
public.  The  committee  will 'near  and 
review  trade  secret  and/or  confidential 
commercial  information  on  a  product 


170 


Federal  Register/Vol.  64,  No.  1 /Monday,  January  4.  1999/Notices 


development  protocol.  This  portion  of 
the  meeting  is  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  tneeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).    I 

Dated:  December  28, 1998. 

Miduwl  A.  Fricdiaan, 

Deputy  Commissi<iner for  Operations. 
(FR  Doc.  98-3482^  Filed  12-30-98;  12:28 
pml  j 

MLUNQ  COOe  41W-0f-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  MN-0494] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Medical  Device  Registration 
and  Listing 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


DEPARTMENT  0F  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dock0tNo.98N-O811] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Guidance  for  Industry:  Fast 
Track  Drug  Development  Programs- 
Designation,  Development,  and 
Application  Review 

AGENCY:  Food  a|id  Drug  Administration, 

HHS. 

ACnON:  Notice. 


SUkMHARY:  The  I^ood  and  Drug 
Administration  l(FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry:  Fast  Track  Drug 
Development  Programs — Designation, 
Development,  ahd  Application  Review" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INrORMATION  CONTACT: 
JonnaLynn  P.  Qapezzuto,  Office  of 
Information  Refources  Management 
(HFA-250).  Fo<>d  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARll  INFORMATION:  In  the 
Federal  Register  of  October  21, 1998  (63 
FR  56195),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted!  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  jrequired  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cxirrently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0389.  The 
approval  expires  on  May  31, 1999. 

Dated:  Deceml>er  23. 1998. 
William  K.  HubtMrd, 
Associate  Commissioner  for  Policy 
Coordination.     I 
(FR  Doc.  98-34735  Filed  12-31-98;  8:45  amj 

MLLMQ  COOC  41MM1-F 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Device  Registration  and 
Listing"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  14, 1998  (63 
FR  55132).  the  agency  annoimced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0387.  The 
approval  expires  on  December  31,  2001. 

Dated:  December  23, 1998. 
William  K.  Hulibard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-34736  Filed  12-31-98;  8:45  am] 

BILUNQ  COOE  41«0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heami  Care  Financing  Administration 
[HCFA-3889-N] 

Medicare  Program;  Open  Town  Hall 
Meeting  to  Discuss  the  Positron 
Emission  Tomography 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  to  present  and  discuss  the 
current  medical  and  scientific  evidence 


regarding  the  clinical  use  of  positron 
emission  tomography  scans  for  cancers 
of  the  head  and  neck,  colorectal 
malignancy,  melanoma,  lymphoma,  and 
brain  timiors.  We  will  discuss  the 
clinical  comparabiUty  of  dedicated 
positron  emission  tomography  scanners 
compared  to  coincident  imaging 
cameras.  This  meeting  represents  an 
aspect  of  the  evolving  process  for 
making  our  coverage  reviews  more  open 
and  responsive  to  the  public. 
DATES:  The  meeting  is  scheduled  for 
January  20, 1999  from  8:00  a.m.  xmtil 
5:00  p.m.,  E.S.T.  and  January  21, 1999 
from  8:30  a.m.  until  4:00  p.m.,  E.S.T. 
ADDRESSES:  The  meeting  will  be  held  in 
the  HCFA  headquarters  auditoriiun, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  I.  Burken,  M.D.,  (410)  786- 
6861. 
SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  Medicare  covers  positron 
emission  tomography  (PET)  scanning  for 
the  diagnostic  evaluation  of  solitary 
pulmonary  nodules  and  for  staging  of 
primary  limg  cancer.  The  purpose  of  the 
PET  Scan  Town  Hall  Meeting  is  to 
convene  dialogue  on  PET  scanning  for 
the  evaluation  and  management  of  head 
and  neck,  brain,  and  colorectal  cancers; 
melanoma;  and  lymphoma.  We 
anticipate  participation  by  national 
professional  medical  organizations; 
medical  equipment  manufactiu«rs; 
experts  in  technology  assessment, 
health  policy,  and  clinical  research; 
other  federal  agencies;  managed  care 
organizations;  national  cancer 
organizations;  and  other  members  of  the 
public  with  an  interest  in  future 
oncology  applications  of  PET. 

The  format  of  the  meeting  will 
include  short  (10-20  minutes)  public 
presentations  on  PET  scanning  for  the 
above  oncology  applications.  It  is  oiu- 
■    intent  for  invited  panelists  to  stimulate 
further  discussion  based  on  the 
presentations.  This  discussion  will  be 
free-flowing  and  will  not  result  in  a  set 
of  advisory  recommendations,  or 
consensus  statements. 

The  PET  Scan  Town  Hall  Meeting 
will  assist  us  in  reviewing  the  state  of 
evidence  for  PET  scanning  in 
malignancies,  as  well  as  understanding 
the  viewpoints  of  stakeholders  with  an 
interest  in  PET  coverage  policy. 

The  meeting  will  conclude  with  a 
question-and-answer  session  during 
-    which  the  public  may  raise  any  issues 
related  to  the  topics  discussed.  While 
the  meeting  is  open  to  the  public, 
attendance  is  limited  to  space  available. 


Individuals  must  register  in  advance  as 
described  below. 

Registration 

AFYA,  Incorporated  in  Takoma  Park, 
Maryland  vnll  handle  registration  for 
the  meeting.  Individuals  may  register  by 
contacting  Cathy  Freeland  at  AFYA, 
Incorporated  by  mall  or  fax.  Please 
provide  your  name,  title,  firm  name, 
address,  telephone  number,  fax  number, 
and  Internet  electronic  mail  address  (if 
applicable). 

•  For  mail  registration,  the  address  is: 
AFYA,  Incorporated,  6930  Carroll 
Avenue,  Suite  820,  Takoma  Park, 
Maryland  20912,  Attention:  Cathy 
Freeland. 

•  For  fax  registration,  the  nimiber  is 
(301)  270-3441. 

AFYA,  Inc.  will  provide  all  registrations 
with  a  confirmation  packet  and 
background  papers  before  the  meeting. 
Participants  who  wish  to  display  an 
exhibit  or  make  a  presentation  at  the 
meeting,  must  contact  Maria  Ellis  at 
(410)  786-0309  or  via  E-Mail  at 
MEms@HCFA.GOV  or  Mitchell  I. 
Burken,  M.D.  at  (410)  786-6881  or  via 
E-Mail  at  MBURKEN@HCFA.GOV  no 
later  than  December  30, 1998. 

We  will  accept  written  questions, 
comments,  or  other  materials,  either 
before  the  meeting,  or  up  to  14  days 
after  the  meeting.  Address  comments  to: 
Health  Care  Financing  Administration, 
ATTN:  Mitchell  I.  Burken,  M.D.,  Office 
of  Chnical  Standards  and  QuaUty/CAG, 
Room  83-02-01,7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850,  Telephone  Number:  (410)  786- 
6861,  Fax  Number:  (410)  786-0169;  E- 
Mail:  MBurken@HCFA.GOV. 

There  is  no  special  format  for  the 
materials;  however,  we  request  that 
commenters  be  clear  about  the  issue  or 
aspect  of  the  proposed  process  on  which 
they  have  a  question,  comment,  or 
suggestion. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  98.773,  Medicate — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicate — Supplementary  Medical 
Insurance  Program) 

Dated:  December  18, 1998. 
Nancy- Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  98-34739  Filed  12-31-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMIIARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  noUce 
listing  all  currently  certified  laboratories 
will  be  pubUshed  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  imtil  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www.health.org 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel: (301)  443-6014. 
SPECIAL  NOTE:  Our  office  moved  to  a 
different  building  on  May  18, 1998. 
Please  use  the  above  address  for  all 
regular  mail  and  correspondence.  For  all 
overnight  mail  service  use  the  following 
address:  Division  of  Workplace 
ProgTfuns,  5515  Security  Lane,  Room 
815,  Rockville,  Maryland  20852. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  GuideUnes, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 


agencies.  To  become  certified  an 
appUcant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
apphcant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis.  WI  53227,  414-328- 
7840  (formerly:  Bay  shore  Clinical 
Laboratory) 
Advanced  Toxicology  Network,  15201 
East  I-IO  Freeway,  Suite  125, 
Channelview,  TX  77530,  713-457- 
3784  /  800-888-4063  (formerly: 
Drug  Labs  of  Texas,  Premier 
Analytical  Laboratories) 
Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 
Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,800-541-4931   /   334-263- 
5745 
Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000  (formeriy:  Jewish 
Hospital  of  Cincinnati,  Inc.) 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas.  NV  89119-5412,  702- 
733-7866  /  800-433-2750 
Associated  Regional  and  University 
Pathologists,  hic.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801- 
583-2787  /  800-242-2787 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Cedars  Medical  Center.  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65^02,  800- 
876-3652  /  417-269-30?i3  (formerly: 
Cox  Medical  Centers) 
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Dept.  of  the  Na\  y,  Navy  Drug  Screening 
Laboratory,  Cfeat  Lakes.  IL,  P.  O.  Box 
88-6819,  Gre4t  Lakes,  IL  60088-6819, 
847-688-204$  /  847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drii^e,  Fort  Myers,  FL 
33913,941-5^1-8200  /  800-735- 
5416 

Doctors  Laboratbrv.  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.i  Valdosta,  GA  31604, 
912-244-446$ 

DrugProof,  Division  of  Dynacare/ 
Laboratory  ofiPathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tow^r,  Seattle,  WA  98104, 
800-898-0186  /   206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  ©rugProof,  Division  of 
Laboratory  odPathology  of  Seattle, 
Inc.)  [ 

DrugScan,  Inc..  P.O.  Box  2969,  1119 
Meams  Rd.,  Warminster,  PA  18974. 
215-674-9310 

Dynacare  Kaspdr  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1  B4,  800-661-9876 
403-451-3702 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655.  601-236- 
2609  I 

Gamma-Dynacate  Medical 
Laboratories,!  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  ^45  Pall  Mall  St.. 


London,  ON 
679-1630 

General  Medi 
Brooks  St., 
267-6267 

Hartford  Hospi 
80  Seymour 
5037,  860-5 

Info-Meth  112 


lada  N6A  1P4,  519- 

Laboratories  36  South 
idison, WI  53715, 608- 


Toxicology  Laboratory 
It.,  Hartford.  CT  06102- 
1-6023 
jscent  Ave..  Peoria.  IL 
61636.800-752-1835  /  309-671- 
5199  (Formerly:  Methodist  Medical 
Center  Toxicology  Laboratory) 

LabCoip  Occupational  Testing  Services. 
Inc..  1904  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  919-672- 
6900  /  800-p33-3984  (Formerly: 
CompuChem  Laboratories,  Inc.; 
CompuCheni  Laboratories,  Inc..  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
LaboratorieSd  Inc..  A  Member  of  the 
Roche  Group ) 

LabCorp  Occuj  lational  Testing  Services. 
Inc..  4022  W  How  Lake  Blvd.. 
Memphis,  TN  38118,  901-795-1515/ 
800-223-6339  (Formerly: 
MedExpress/National  Laboratory 
Center) 

LabOne,  Inc.,  iblOl  Renner  Blvd.. 
Lenexa,  KS  96219,  913-888-3927 

800-728-4^64  (formerly:  Center  for 
Laboratory  SJervices,  a  Division  of 
LabOne,  IncJ 

Laboratory  Coi)oration  of  America,  888 
Willow  St.,  Reno,  NV  89502,  702- 


334-3400  (formerly:  Sierra  Nevada 
Laboratories,  Inc.) 
Laboratory  Corporation  of  America 
Holdings.  69  First  Ave..  Raritan.  NJ 
08869.800-437-4986  /  908-526- 
2400  (formerly:  Roche  Biomedical 
Laboratories.  Inc.) 
Laboratory  Specialists.  Inc. ,  1111 
Newton  St..  Gretna.  LA  70053.  504- 
361-8989  /  800^33-3823 
Marshfield  Laboratories.  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave..  Marshfield.  WI  54449.  715- 
389-3734  /  800-331-3734 
MAXXAM  Analytics  Inc.*  5540 
McAdam  Rd..  Mississauga.  ON. 
Canada  L4Z  IPI,  905-890-2555 
(formerly:  NOVAMANN  (Ontario) 
Inc.) 
Medical  College  Hospitals  Toxicology 
Laboratory.  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43614,  419-383-5213 
MedTox  Laboratories,  Inc..  402  W. 
County  Rd.  D.  St.  Paul.  MN  55112. 
800-832-3244  /  612-636-7466 
Methodist  Hospital  Toxicology  Services 
of  Clarian  Health  Partners.  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Blvd.,  Indianapohs,  IN  46202,  317- 
929-3587 
MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232.  503-413-4512.  800-950-5295 
Minneapolis  Veterans  Affeurs  Medical 
Center.  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Minnesota  55417,  612- 
725-2088 
National  Toxicology  Laboratories,  Inc.  , 
1100  California  Ave.,  Bakersfield,  CA 
93304,  805-322^250 
Northwest  Toxicology,  Inc..  1141  E. 
3900  South.  Sah  Lake  City,  UT  84124. 
800-322-3361  /  801-268-2431 
Oregon  Medical  Laboratories.  P.O.  Box 
972  .  722  East  11th  Ave..  Eugene.  OR 
97440-0972. 541-341-8092 
Pacific  Toxicology  Laboratories.  6160 
Variel  Ave..  Woodland  Hills.  CA 
91367,  818-226-4373  (formerly: 
Centinela  Hospital  Airport  Toxicology 
Laboratory 
Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana, 
Spokane,  WA  99206,  509-926-2400 
800-541-7891 
PharmChem  Laboratories,  Inc.  ,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025, 
650-328-6200  /  800-^46-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7610  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-595-0294  (formerly: 
Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory  7800 
West  110th  St..  Overland  Park.  KS 
66210.913-339-0372  /  800-821- 
3627 


Poisonlab,  Inc.  .  7272  Clairemont  Mesa 
Blvd..  San  Diego.  CA  92111.  619-279- 
2600  /  800-882-7272 

Quest  Diagnostics  Incorporated.  4444 
Giddings  Road,  Auburn  Hills,  MI 
48326,  810-373-9120  /  800-444-0106 
(formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Rd.,  Baltimore, 
MD  21227,  410-536-1485  (formerly: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 

Quest  Diagnostics  Incorporated.  4770 
Regent  Blvd..  Irving.  TX  75063.  800- 
526-0947  /  972-916-3376  (formerly: 
Damon  Clinical  Laboratories.  Damon/ 
MetPath.  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated.  875 
Greentree  Rd..  4  Parkway  Ctr.. 
Pittsburgh.  PA  15220-3610.  800-574- 
2474  /  412-920-7733  (formerly:  Med- 
Chek  Laboratories.  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd.,  St.  Louis.  MO  63146, 
800-288-7293  /  314-991-1311 
(formerly:  Metropolitan  Reference 
Laboratories,  Inc..  CORNING  Clinical 
Laboratories.  South  Central  Division) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  800-446-4728  /  619- 
686-3200  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT).  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 
Quest  Diagnostics  Incorporated.  One 
Malcohn  Ave..  Teterboro.  NJ  07608, 
201-393-5590  (formerly:  MetPath, 
Inc..  CORNING  MetPath  CUnical 
Laboratories.  CORNING  Clinical 
Laboratory) 
Quest  Diagnostics  Incorporated.  1355 
Mittel  Blvd..  Wood  Dale,  IL  60191, 
630-595-3888  (formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 
Scientific  Testing  Laboratories.  Inc..  463 
Southlake  Blvd..  Richmond,  VA 
23236. 804-378-9130 
Scott  &  White  Drug  Testing  Laboratory, 
600  S.  31st  St.,  Temple,  TX  76504, 
800-749-3788  /  254-771-8379 
S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300  /  800-999-5227 
SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr., 
Atlanta,  GA  30340,  770-^52-1590 
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(formerly:  SmithKline  Bio-Sdence 
Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas.  TX  75247.  214-637-7236 
(formerly:  SmithKline  Bio-Sdence 
Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  801  East  Dixie  Ave., 
Leesburg.  FL  34748.  352-787-9006 
(formerly:  Doctors  &  Physicians 
Laboratory) 
SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403.  800-877- 
7484.  610-631-4600  (formerly: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories.  506  E.  State  Pkwy., 
Schaimiburg.  IL  60173.  847-447- 
4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories.  7600  Tyrone  Ave.,  Van 
Nuys.  CA  91405,  818-989-2520  / 
800-877-2520 

South  Bend  Medical  Foimdation,  Inc.. 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus. 
1210  W.  Saginaw.  Lansing.  MI  48915. 
517-377-0520  (formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  Qty,  OK  73101,  405-272- 
7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane. 
Suite  B,  Lower  Level,  Columbia.  MO 
65202. 573-882-1273 

Toxicology  Testing  Service.  Inc.,  5426 
N.W.  79th  Ave.,  Miami.  FL  33166, 
305-593-2260 

UNILAB.  18408  Oxnard  St.,  Tarzana. 
CA  91356,  800-492-0800  /  818-996- 
7300  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland, 
Texas  79706,  915-561-8851  /  888- 
953-8851 

UTMB  Pathology-Toxicology 
Laboratory,  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division,  301  University  Boulevard, 
Room  5.158,  Old  John  Sealy, 
Galveston,  Texas  77555-0551,  409- 
772-3197 


173 


through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do.  Upon  finding  a  Canadian 
laboratory  to  be  qualified,  the  DHHS  will 
reconunend  that  DOT  certify  the  laboratory 
(Federal  Register,  16  )uly  1996)  as  meeting 
the  minimum  standards  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing"  (59 
Federal  Register,  9  June  1994,  Pages  29908- 
29931).  After  receiving  the  DOT  certification, 
the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  certified  laboratories 
and  participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  98-34730  Filed  12-31-98;  8:45  am] 
BILUNO  CODE  4iaO-2ft-U 


•The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Piu^uant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
teleconference  meeting  of  the  SAMHSA 
Special  Emphasis  Panel  II  in  December 
1998. 

A  siunmary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman.  Committee 
Management  Liaison,  SAMHSA,  Office 
of  Policy  and  Program  Coordination, 
Division  of  Extramural  Activities, 
Pohcy,  and  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301-443-7390. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2.  §  10(d). 


Committee  Name:  SAMHSA  Spedal 
Emphasis  Panel  11  (SEP  11). 

Meeting  Dates:  December  30, 1998. 

Place:  Parklawn  Building,  5600 
Fishers  Lane,  Room  17-90,  Rockville, 
Maryland  20857. 

C/osed;  December  30,  1998,  2:00 
p.m. — adjournment. 

Panel:  Federal  Emergency 
Management  Assistance  for  Alabama. 

Contact:  Raquel  Crider,  Ph.D.,  Room 
17-89,  Parklavm  Building,  Telephone: 
301-443-5063  and  FAX:  301-443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  lugent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  December  28, 1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  98-34762  Filed  12-31-98;  8:45  am) 

BH.UNO  CODE  41<3-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group;  Notice  of 
Renewal 

This  notice  is  pubUshed  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior 
(Secretary)  is  renewing  the  Glen  Canyon 
Dam  adaptive  Management  Work 
Group.  The  purpose  of  the  Adaptive 
Management  Work  Group  is  to  advise 
and  provide  recommendations  to  the 
Secretary  vdth  respect  to  his 
responsibility  to  comply  with  the  Grand 
Canyon  Protection  Act  of  October  30, 
1992,  embodied  in  Public  Law  102-575. 

Further  information  regarding  the 
advisory  council  may  be  obtained  from 
the  Bureau  of  Reclamation,  Department 
of  the  Interior,  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also 
call  Steven  Lloyd,  Staff  for  Secretary's 
Designee,  at  (801)  524-3690. 

The  certification  of  renewal  is 
published  below. 

Certification 

I  hereby  certify  that  renewal  of  the 
Glen  Canyon  Dam  Adaptive 
Management  Work  Group  is  in  the 
public  interest  in  connection  with  the 
purpose  of  duties  imposedon  the 
Department  of  the  Interior  by  30  U.S.C. 
1-8. 
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Dated:  Decembef  28, 1998. 
Bruce  Babbitt. 
Secretary  of  the  Interior. 
[FR  Doc.  98-3479^  Filed  12-31-98;  8:45  am] 

BNJJNQ  COM  43ie-a4-M 
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DEPARTMENT  pF  THE  INTERIOR 

Buraau  of  Land  Management 

Resource  Management  Plan 
Amendment 

agency:  Bureau, of  Land  Management. 
Glenwood  Springs  Field  Office. 
Department  of  the  Interior. 

action:  Notice  qf  Intent. 

* ■ 

SUMMARY:  Pursuit  to  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  and  section  202  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  Bureau  of  Land  Management 
(BLM)  regulations  in  CFR  1610.2  and 
1610.5-5..  BLM  intends  to  write  an 
Environmental  Assessment  which 
proposes  to  amond  the  Resource 
Management  Pl^n  (RMP)  for  the 
Glenwood  Springs  Field  Office  (GSFO) 
approved  in  January  Of  1984. 

The  amendment  will  consider 
management  changes  to  the  Red  Hill 
area,  approximately  3.093  acres,  north 
of  the  town  of  Qarbondale.  It  includes 
all  BLM  managed  public  lands  bounded 
on  the  west  by  Hi^way  82.  on  the  north 
by  the  Cattle  Cr0ek  Road,  on  the  east  by 
County  Road  112  and  on  the  south  by 
State  Highway  ^2.  The  concerns  of 
residents,  the  residential  development 
on  nearby  private  lands,  new  recreation 
information  an4  the  increase  use  has 
prompted  BLM  to  consider  amending 
the  Resource  Management  Plan.  A 
change  in  manaigement  strategy  is 
needed  to  reduce  conflicts  between 
users,  address  adjoining  private 
landowner  concerns  and  enhance  the 
experiences  of  visitors  taking  part  in 
hiking,  mountain  biking  and  horseback- 
riding.  The  plan  amendment  will 
address  the  administrative  recognition 
of  the  Red  Hill  area  as  a  Special 
Recreation  Management  Area  (SRMA). 
closure  of  the  area  to  unauthorized 
motorized  vehicles,  and  the  designation 
of  routes  open  for  mountain  bike  riding. 
The  amendmei^t  vdll  also  consider  no 
surface  occupancy  (NSO)  stipulations  to 
maintain  the  current  physical,  social 
and  managerial  setting. 
DATES:  The  BL^kl  is  accepting  written 
comments  concerning  this  Notice  until 
February  3, 19^9.  Comments  or  requests 
to  be  placed  oq  a  mailing  list  should  be 
mailed  to  the  address  below. 
ADDRESSES:  Comments  should  be  sent  to 
the  Area  Manager,  Glenwood  Springs 


Field  Office.  Bureau  of  Land 
Management.  50629  Highway  6  &  24. 
P.O.  Box  1009,  Glenwood  Springs,  CO 
81601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hopkins,  (970)  947-2840. 
SUPPt.EMENTARY  INFORMATION:  The  Red 
Hill  area  is  important  to  visitors  and  the 
community  of  Carbondale.  Use  and  user 
conflicts  in  the  Red  Hill  area  have 
increased  significantly  with  the 
population  growth  in  the  Roaring  Fork 
Valley. 

A  group  of  concerned  users  and 
neighbors  formed  the  Red  Hill  Planning 
Conunittee  to  look  at  the  area's  future. 
The  final  report  of  the  Red  Hill  Project 
produced  a  series  of  proposed 
recommendations  for  management  of 
Red  Hill.  Public  meetings  were  held  to 
discuss  the  recommendations.  It  was 
concluded  that  the  current  open  travel 
designation  and  dispersed  recreation 
management  emphasis  was  inadequate 
for  preventing  resource  damage  and 
reducing  user  conflicts. 

Visitors  to  the  Red  Hill  area  can 
generally  expect  to  enjoy  a  mostly 
natural  setting  and  see  fewer  people, 
largely  due  to  challenging  or  difficult 
access.  It  was  also  advocated  that  the 
Bureau  not  authorize  new  roads  and 
development  that  would  negatively 
change  the  undeveloped  setting  that 
favors  non-motorized  activities  and  the 
desired  recreational  experiences  of  the 
users. 

Michael  S.  Mottice. 

Glenwood  Springs  Field  Office  Manager. 
(PR  Doc.  9&-34796  Filed  12-31-98;  8:45  ami 

BILLING  CODE  4910-JB-4I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-01 0-1 430-00;GP9-0043] 

Meeting  Notice  for  the  Southeast 
Oregon  Resource  Advisory  Council 

agency:  Lakeview  District.  Bureau  of 
Land  Management.  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Southeast  Oregon 
Resource  Advisory  Council  will  meet  at 
the  Payette-Clearwater  room  of  the 
training  center  at  the  National 
Interagency  Fire  Center.  3833  South 
Development  Way.  Boise.  Idaho,  from 
8:00  a.m.  to  4:30  pm  (MST)  on  January 
26. 1999.  and  from  8:00  am  to  12:00 
noon  (MST)  on  January  27.  1999.  Topics 
to  be  discussed  by  the  Council  include 
the  Southeast  Oregon  Resource 
Management  Plan,  the  Wild  Horse  and 
Burro  Program,  and  such  other  matters 


as  may  reasonably  come  before  the 
Council.  The  entire  meeting  is  open  to 
the  public.  Public  comment  is 
scheduled  for  11:30  am  to  12:00  noon 
(MST)  on  January  26. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Hickman.  Bureau  of  Land 
Management.  Lakeview  District  Office, 
P.O.  Box  151.  Lakeview.  OR  97630, 
(Telephone:  541/947-2177). 

Dated:  December  16. 1998. 
Scott  Florence, 

Acting  Designated  Federal  Official. 

[FR  Doc.  98-34757  Filed  12-31-98;  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Proposed  Revisions  to  a 
Currently  Approved  Information 
Collection 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
(we.  our.  or  us)  intends  to  submit  the 
following  proposed  revised  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.):  Certification 
Summary  Form.  Reporting  Summary 
Form  for  Acreage  Limitation,  43  CFR 
Part  426.  OMB  Control  Niunber:  1006- 
0006.  This  information  collection  is 
required  vmder  the  Reclamation  Reform 
Act  of  1982  (RRA),  Acreage  Limitation 
Rules  and  Regulations.  43  CFR  Part  426, 
and  a  proposed  rulemaking  entitled: 
Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  EUgibility  of  Certain  Formerly 
Excess  Land,  43  CFR  Part  428.  We 
request  your  comments  on  the  revised 
RRA  forms  and  specific  aspects  of  the 
information  collection. 
DATES:  Your  written  comments  must  be 
received  on  or  before  March  5, 1999. 
ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  D-5200.  PO  Box  25007, 
Denver.  CO  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  copies  of  the  proposed 
revised  forms  by  writing  to  the  above 
address  or  by  contacting  Marilyn 
Rehfeld  at:  (303)  445-2899. 
SUPPLEMENTARY  INFORMATION: 

Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

We  made  a  few  changes  to  the  current 
Form  7-21SUMM-C  and  Form  7- 


21SLJMM-R  and  rewrote  the 
instructions  to  those  forms  in  "plain 
language"  to  meet  the  requirements  of 
the  President's  June  1, 1998, 
memorandum.  Other  changes  to  the 
forms  and  the  instructions  to  the  forms 
are  editorial  in  nature  and  are  designed 
to  increase  the  respondents' 
understanding  of  the  forms,  instructions 
to  the  forms,  and  what  information  is 
required  to  be  submitted  with  the  forms 
to  the  districts.  The  proposed  revisions 
to  the  RRA  forms  will  be  effective  in  the 
2000  water  year. 

Draft  of  a  New  RRA  Form 

We  published  a  proposed  rulemaking, 
43  CFR  Part  428,  in  the  Federal  Register 
on  November  18, 1998  (63  FR  64154, 
Nov.  18, 1998),  and  requested  comments 
on  the  proposed  rule  and  the 
information  collection  to  be  submitted 
to  us  by  January  19,  1999.  The  proposed 
rulemaking  requires  farm  operators  who 
provide  services  to  more  than  960 
nonexempt  acres  westwide,  held  by  a 


single  trust  or  legal  entity  or  any 
combination  of  trusts  and  legal  entities 
to  submit  RRA  forms  to  the  district(s) 
where  such  land  is  located.  We 
requested  comments  from  the  public  on 
whether  to  revise  an  existing  RRA  form 
or  create  a  new  form  for  farm  operators 
to  prepare. 

We  anticipate  that  if  the  rule  is 
finalized,  the  districts  will  be  required 
to  provide  specific  information  about 
declaring  farm  operators  to  us  annually. 
We  have  developed  a  new  Tabulation  G 
to  be  used  with  Form  7-21SUMM-C 
and  Form  7-21SUMM-R,  and 
instructions  on  how  to  complete  the 
tabulation  sheets  to  accommodate  this 
requirement.  We  do  not  believe  the 
estimated  burden  hours  will  increase  by 
requiring  districts  to  complete  these 
tabulation  sheets  since  only  a  few 
districts  should  have  farm  operators  in 
this  category.  Nevertheless,  the 
tabulation  sheets  will  not  be  used  until 
after  the  proposed  rule  is  published  as 
a  final  rule  in  the  Federal  Register. 


Title:  Certification  Summary  Form, 
Reporting  Summary  Form  for  Acreage 
Limitation,  43  CFR  Part  426. 

Abstract:  These  forms  are  to  be  used 
by  district  offices  to  summarize 
individual  landholder  (direct  or  indirect 
landowner  or  lessee)  certification  and 
reporting  forms  as  required  by  the  RRA, 
43  CFR  Part  426,  and  proposed 
regulation  43  CFR  Part  428.  This 
information  allows  us  to  establish  water 
user  compliance  with  Federal 
reclamation  law. 

Frequency:  Annually. 

Respondents:  Contracting  entities  that 
are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  276. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Number  of  Annual 
Responses:  345. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,800  hours. 

Estimate  of  Burden  for  Each  Form: 


Form  No. 

Burden  esti- 

mate  per  form 

(in  flours) 

Number  of  re- 
spondents 

Annual  num- 
t)er  of  re- 
sponses 

Annual  txjrden 
on  respond- 
ents (in  hours) 

7-21SUMM-C  and  associated  tatxjlation  sheets 

7-21SUMM-R  and  associated  tatxjlation  sheets 

40 
40 

222 

54 

278 
67 

11,120 
2,680 

Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information: 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  to  this  notice  and  any 
comments  regarding  this  information 
collection  received  during  the  comment 
period  for  the  notice  of  proposed 
rulemaking.  We  will  publish  that 
simunary  in  the  Federal  Register  when 
the  information  collection  request  is 
submitted  to  OMB  for  review  and 
approval. 

Dated:  December  18, 1998. 
Alonzo  D.  Knapp, 

Acting  Director,  Program  Analysis  Office. 
(FR  Doc.  98-34379  Filed  12-31-98;  8:45  am) 

BILUNG  CODE  431fr-«4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Proposed  Revisions  to  a 
Currently  Approved  Information 
Collection 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
(we,  our,  or  us)  intends  to  submit  the 
following  proposed  revised  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.):  Individual 
Landholder's  Certification  and 
Reporting  Forms  for  Acreage  Limitation, 
43  CFR  Part  426,  OMB  Control  Number: 
1006-0005.  This  information  collection 
is  required  under  the  Reclamation 
Reform  Act  of  1982  (RRA),  Acreage 
Limitation  Rules  and  Regulations,  43 
CFR  Part  426,  and  a  proposed 
rulemaking  entitled:  Information 
Requirements  for  Certain  Farm 
Operations  In  Excess  of  960  Acres  and 
the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  Part  428.  We 
request  your  comments  on  the  revised 
RRA  forms  and  specific  aspects  of  the 
information  collection. 


DATES:  Your  written  comments  must  be 
received  on  or  before  March  5, 1999. 
ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT: 
You  may  request  copies  of  the  proposed 
revised  forms  by  writing  to  the  above 
address  or  by  contacting  Marilyn 
Rehfeld  at:  (303)  445-2899. 
SUPPLEMENTARY  INFORMATION: 

Changes  to  the  RRA  forms  and  the 
instructions  to  those  forms. 

We  made  a  few  changes  to  the  current 
RRA  forms  £md  rewrote  the  instructions 
to  those  forms  in  "plain  language"  to 
meet  the  requirements  of  the  President's 
June  1,  1998,  memorandum.  Other 
changes  to  the  forms  and  the 
instructions  to  the  forms  are  editorial  in 
nature  and  are  designed  to  increase  the 
respondents'  understanding  of  the 
forms,  instructions  to  the  forms,  and 
what  information  is  required  to  be 
submitted  with  the  forms  to  the 
districts.  The  proposed  revisions  to  the 
RRA  forms  will  be  included  starting  in 
the  2000  water  year. 

Draft  of  a  new  RRA  form.- 

We  published  a  proposed  rulemaking, 
43  CFR  Part  428,  in  the  Federal  Register 
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on  November  IB.  1998  (63  FR  64154. 
Nov.  18, 1998).  and  requested  comments 
on  the  propose^  rule  and  the 
information  co^ection  to  be  submitted 
to  us  by  January  19, 1999.  The  proposed 
rulemaJdng  requires  farm  operators  who 
provide  services  to  more  than  960 
nonexempt  acres  westwide.  held  by  a 
single  trust  or  legal  entity  or  any 
combination  of* trusts  and  legal  entities 
to  submit  RRA  forms  to  the  district(s) 
where  such  land  is  located.  We 
requested  comments  from  the  public  on 
whether  to  revifee  an  existing  RRA  form 
or  create  a  newl  form  for  farm  operators 
to  prepare. 

Just  in  case,  if  the  rule  is  finalized  and 
it  is  determined  that  farm  operators  will 
be  required  to  submit  a  separate  form, 
we  have  prepaled  a  draft  of  this  form  for 
review  and  comment  (see  FOR  FURTHER 
INFORMATION  CONTACT).  We  have 
included  the  e$timated  burden  for  the 


draft  farm  operator  form  (Form  7- 
21FARMOP)  in  this  notice.  Farm 
operators  are  not  required  to  submit  an 
RRA  form  to  their  district  until  the 
proposed  rulemaking  is  published  as  a 
final  rule  in  the  Federal  Register. 

Title:  Individual  Landholder's 
Certification  and  Reporting  Forms  for 
Acreage  Limitation,  43  CFR  Part  426. 

Abstract:  This  information  collection 
requires  certain  landholders  to  complete 
forms  demonstrating  their  compliance 
with  the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
are  submitted  to  districts  who  use  the 
information  to  establish  each 
landholder's  status  with  respect  to 
landownership  limitations,  full-cost 
pricing  thresholds,  lease  requirements, 
and  o^er  provisions  of  Federal 
reclamation  law.  All  landholders  whose 
entire  westwide  landholdings  total  40 
acres  or  less  are  exempt  from  the 


requirement  to  submit  RRA  forms. 
Landholders  who  are  "qualified 
recipients"  have  RRA  forms  submittal 
thresholds  of  80  acres  or  240  acres 
depending  on  the  district's  RRA  forms 
submittal  threshold  caregory  where  the 
land  is  held. 

Frequency:  Annually. 

Respondents:  Landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  of  certain  lands  in  Bureau  of 
Reclamation  projects,  whose 
landholdings  exceed  specified  RRA 
forms  submittal  thresholds. 

Estimated  Total  Number  of 
Respondents:  19,202. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  19,586. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,829  hours. 

Estimate  of  Burden  for  Each  Form: 


Forni  7- 
Fofm7- 
Form7- 
Fofm7- 
Form  7- 
Form  7- 
Form  7- 
Form  7- 
Form  7- 
Form  7- 
Form  7- 
Form  7- 
Form  7 
Form  7- 


2180 

2180EZ 

•2181 

2184 

■2190 

'2190EZ 

•2191 

■2194 

•21 PE 

■21TRU^ 
-21VERIIFY 

21 FC 

21 XS 
-21FARM0P 


Form  no. 


Burden  esti- 
mate per  form 
(in  minutes) 


60 
45 
78 
45 
60 
45 
78 
45 
66 
60 
12 
30 
30 
78 


Number  of  re- 
spondents 


5.358 
537 

1.758 
40 

1.910 

113 

891 

4 

205 

1.331 

6.452 
243 
164 
196 


Annual  nunrv 
ber  of  re- 
sponses 


5.465 
548 

1,793 
41 

1,948 

115 

909 

4 

209 

1,358 

6.581 
248 
167 
200 


Annual  txjrden 
on  respond- 
ents 
(in  hours) 


5,465 

411 

2.331 

31 

1.948 

86 

1.182 

3 

230 

1,358 

1.316 

124 

84 

260 


Comments       ] 

Comments  ate  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  o|f  our  functions,  including 
whether  the  iitformation  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  thje  proposed  collection  of 
information; 

(c)  Ways  to  Enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  tq  be  collected;  and 

(d)  Ways  to  ^ninimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  sui^unarize  all  comments 
received  to  this  notice  and  any 
comments  regarding  this  information 
collection  received  during  the  comment 
period  for  the' notice  of  proposed 
rulemaking.  We  will  publish  that 
summary  in  t]ie  Federal  Register  when 


the  information  collection  request  is 
submitted  to  OMB  for  review  and 
approval. 

Dated:  December  18, 1998. 
Alonzo  D.  Knapp, 

Acting  Director,  Program  Analysis  Office. 
[FR  Doc.  98-34380  Filed  12-31-98;  8:45  am] 

BILUNG  CODE  4310-«4-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Intent  To  Prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  to  the  1996  Final 
Supplement  to  the  Final  Environmental 
Statement  for  the  Animas-La  Plata 
Project  and  Announcement  of  Public 
Scoping  Meetings 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  intent  to  prepare  a 
Draft  Supplemental  Environmental 
Impact  Statement  to  the  1996  Final 
Supplement  to  the  Final  Environmental 
Statement  and  Announcement  of  Public 
Scoping  Meetings. 

summary:  The  Department  of  the 
Interior,  Bureau  of  Reclamation 
(Reclamation),  annoimces  its  intent  to 
prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  to  the  1996  Final  Supplement  to 
the  Final  Environmental  Statement  for 
the  Animas-La  Plata  Project  (ALP) 
pursuant  to  the  National  Environmental 
PoUcy  Act  (NEPA)  of  1969,  as  amended. 

This  DSEIS  will  evaluate  the 
environmental  impacts  of  the 
Administration  Proposal,  which  was 
announced  on  August  11, 1998,  for 
Final  Implementation  of  the  Colorado 
Ute  Settlement  Act.  At  the  heart  of  the 
proposal  is  a  modified  ALP  which  is 
limited  to  a  smaller  dam  and  reservoir 


designed  to  supply  municipal  and 
industrial  water  to  the  Colorado  Ute 
Tribes,  Navajo  Nation,  and  non-Indian 
entities  in  the  local  area.  This  modified 
project  deviates  from  those  previously 
evaluated  for  ALP,  thus  necessitating 
the  need  for  supplemental 
environmental  review.  The  proposal 
also  contains  a  non-structural  element 
as  part  of  the  settlement  implementation 
which  has  not  been  the  subject  of  any 
previous  analysis  under  NEPA. 

Reclamation  invites  other  federal 
agencies,  states,  Indian  tribes,  local 
governments,  and  the  general  public  to 
submit  written  comments  or  suggestions 
concerning  the  scope  of  the  issues  to  be 
assessed  in  the  DSEIS.  The  public  is 
invited  to  participate  in  a  series  of 
scoping  meetings  that  will  be  held  in 
February  in  Colorado  and  New  Mexico. 
A  schedule  of  the  meetings  is  provided. 
Those  not  desiring  to  submit  comments 
or  suggestions  at  this  time,  but  who 
would  Uke  to  receive  a  copy  of  the 
DSEIS,  should  write  to  the  address 
below.  When  the  DSEIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register,  in  the  local  news 
media,  and  through  direct  contact  with 
interested  parties.  Comments  will  be 
solicited  on  the  doomient. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  meeting  dates. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Ml. 
Pat  Schumacher,  Manager,  Southern 
Division  of  the  Western  Colorado  Area 
Office,  P.O.  Box  640,  Durango,  Colorado 
81302.  Telephone:  (970)  385-6500. 
FAX:  (970)  385-6539.  E-mail: 
pschumacher@uc.usbr.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animas-La  Plata  Project  (ALP) 
was  authorized  by  the  Colorado  River 
Basin  Project  Act  of  September  30, 1968 
(Pub.  L.  84-485),  and  would  be  located 
in  La  Plata  and  Montezimia  Counties  in 
southwestern  Colorado  and  in  San  Juan 
Coimty  in  northwestern  New  Mexico. 
Since  its  authorization,  several  studies 
have  been  conducted  regarding  ALP. 
The  results  of  these  studies  are 
summarized  in  the  following  documents 
and  their  supporting  appendices:  the 
1979  Bureau  of  Reclamation  Definite 
Plan  Report,  a  1980  Final 
Environmental  Statement,  the  1992 
Draft  Supplement  to  the  Final 
Environmental  Statement,  and  the  1996 
Final  Supplement  to  the  Final 
Environmental  Statement  (FSFES). 
Much  of  the  information  compiled  in 
these  documents  focuses  on  addressing 
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NEPA,  Endangered  Species  Act.  and 
Clean  Water  Act  compliance, 
identifying  project  impacts,  and 
developing  an  extensive  environmental 
commitment  plan  for  the 
implementation  of  mitigation  measures. 
Some  of  the  issues  that  have  received 
consideration  over  this  period  include 
impacts  to  aquatic  resources  (including 
wetlands  identification/mitigation), 
water  quality,  recreation.  wildUfe 
habitat,  endangered  and  threatened 
species,  alternative  analysis,  Indian 
trust  assets  and  cultural  resources,  and 
economic/social  impacts. 

In  the  early  1980s,  discussions  were 
initiated  to  achieve  a  negotiated 
settlement  of  water  right  claims  of  the 
Southern  Ute  Indian  and  Ute  Mountain 
Ute  Tribes  in  southwest  Colorado.  The 
Colorado  Ute  Tribes  and  other  parties 
subsequently  signed  the  Final 
Settlement  Agreement  on  December  10, 
1986.  The  Colorado  Ute  Indian  Water 
Rights  Settlement  Act  of  1988  (Pub.  L. 
100-585)  (Settlement  Act)  provided 
language  to  implement  the  Final 
Settlement  Agreement  and 
supplemented  the  authorization  of  the 
ALP.  A  significant  component  of  the 
Final  Settlement  Agreement  was 
incorporation  of  the  provisions  of  the 
"Agreement  in  Principle  Concerning  the 
Colorado  Ute  Indian  Water  Rights 
Settlement  and  Binding  Agreement  lor 
Animas-La  Plata  Project  Cost  Sharing" 
(Cost  Sharing  Agreement).  The  Cost 
Sharing  Agreement  was  executed  by 
representatives  of  the  states  of  New 
Mexico  and  Colorado,  the  two  Colorado 
Ute  Tribes,  the  Animas-La  Plata  Water 
Conservancy  District,  the  San  Juan 
Water  Commission,  Montezuma  County 
in  Colorado,  and  the  Department  of  the 
Interior. 

Recognizing  the  potential  of  ALP  to 
affect  endangered  species  (the  Colorado 
squawfish),  Reclamation  consulted  with 
the  Fish  and  Wildhfe  Service  (Service) 
piu^uant  to  the  requirements  of  the 
Endangered  Species  Act.  A  Biological 
Opinion  was  issued  by  the  Service  on 
October  25, 1991,  containing  a 
Reasonable  and  Prudent  Alternative  that 
would  allow  construction  of  several 
ALP  features  (including  Durango 
Pimiping  Plant,  Ridges  Basin  Inlet 
Conduit,  Ridges  Basin  Dam  and 
Reservoir,  and  other  features)  and  an 
average  annual  initial  water  depletion 
for  ALP  of  57,100  acre-feet  from  the  San 
Juan  River. 

After  Reclamation  was  authorized  to 
initiate  construction,  several  challenges 
were  made  regarding  the  completeness 
of  the  1980  Final  Environmental 
Statement  and  Reclamation 
subsequently  rescinded  the 


authorization  for  construction  pending 
completion  of  a  FSFES. 

Reclamation  filed  a  Draft  Supplement 
with  the  Environmental  Protection 
Agency  (EPA)  and  released  the  Draft 
Supplement  for  public  review  and 
comment  in  October  1992.  Based  on 
comments  received  on  the  Draft 
Supplement,  the  FSFES  was  completed 
and  filed  with  EPA  in  April  1996.  No 
record  of  decision  was  issued. 

In  May  1995,  reconsultation  with  the 
Service  addressed  new  information  and 
changes  to  the  project.  A  Biological 
Opinion  was  issued  by  the  Service  in 
February  1996.  This  Biological  Opinion 
contained  a  Reasonable  and  Prudent 
Alternative  that  would  limit 
construction  to  only  those  project 
features  which  would  initially  result  in 
an  average  annual  water  depletion  of 
57,100  acre  feet. 

Following  the  completion  of  the 
FSFES  in  1996.  Colorado  Governor  Roy 
Romer  and  Lt.  Governor  Gail  Schoettler 
convened  the  Project  supporters  and 
opponents  in  a  process  intended  to  seek 
resolution  of  controversy  involved  in 
the  original  ALP.  and  to  attempt  to  gain 
consensus  on  an  alternative  to  the 
original  project.  The  Romer-Schoettler 
process  concluded  with  the  suggestion 
of  two  alternatives,  a  structural  and 
nonstructural  proposal.  The  Animas- 
La  Plata  Reconciliation  Plan  (Structural 
Proposal)  proposed  to  construct  the 
initial  stage  of  the  project  as  described 
in  the  FSFES,  wi\h  some  modifications. 
The  Animas  River  Citizens'  Coalition 
Conceptual  Alternative  (Nonstructural 
Proposal)  proposed  to  purchase  irrigated 
lands  and  other  associated  water  rights 
near  the  existing  Ute  reservations  in 
southern  Colorado  and  would  use  or 
purchase  water  from  existing  projects  or 
from  expanded  projects/delivery 
systems  for  the  purpose  of  providing 
Indian-only  water. 

On  August  11. 1998.  the  Secretary  of 
the  Interior  presented  an  Administration 
Proposal  to  build  a  down-sized  version 
of  ALP  to  implement  the  Colorado  Ute 
water  rights  settlement  which  would 
also  include  a  nonstructural  element  as 
part  of  the  settlement  implementation. 

Purpose  and  Need  for  Action 

The  purpose  and  need  of  the 
proposed  federal  action  is  to  implement 
the  Settlement  Act  by  providing  the  Ute 
Tribes  an  assured  long-term  water 
supply  and  water  acquisition  fund  in 
order  to  satisfy  the  Tribes'  senior  water 
rights  claims  as  quantified  in  the 
Settlement  Act.  and  to  provide  for 
identified  municipal  and  industrial 
water  needs  in  the  ProjecUirea. 

Congress  enacted  the  Settlement  Act 
to  settle  outstanding  water  rights  claims 
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of  the  two  Colorado  Ute  Tribes.  The 
Ck)lorado  Ute  Imdian  reservations  were 
created  in  1868.  and  as  such,  the  Tribes 
have  a  priority  date  for  their  water  rights 
that  precedes  the  priority  dates  for  most, 
if  not  all.  non-ttidian  water  rights. 
Implementation  of  the  Act  will  allow 
the  development  of  Tribal  senior  water 
rights  without  adversely  impacting  non- 
Indian  water  rifehts  and  users,  including 
cities  and  municipalities  throughout 
southwestern  Colorado  and 
northwestern  New  Mexico. 

The  Proposed  federal  Action 

The  Administration  proposal  for  final 
implementation  of  the  Colorado  Ute 
Water  Rights  Settlement  was  developed 
after  a  review  qf  the  Settlement  Act 
requirements,  ihe  issues  surroimding 
the  1996  formulation  of  ALP,  and  a 
consideration  0f  the  alternatives 
generated  during  the  Romer-Schoettler 
Process.  As  a  result,  the  Administration 
Proposal  Includes  both  structural  and 
nonstructural  elements  designed  to 
achieve  the  fuitdamental  purpose  of 
securing  the  Ute  Tribes  an  assured  water 
supply  in  satisfaction  of  their  water 
rights  as  deteriiined  by  the  1986 
Settlement  Agfeement  and  the  1988 
Settlement  Act  and  by  providing  for 
identified  municipal  and  industrial 
water  needs  in  the  Project  area.  The 
Administration  proposal  also  brings 
final  resolution  to  the  ALP  issue  by 
restricting  the  project  to  construction  of 
a  defined  numper  of  facilities  centered 
around  a  dowH-sized  storage  facility 
limited  to  miulicipal  and  industrial 
(M4I)  water  uses.  Other  previously 
contemplated  project  features  would  be 
deauthorized.  f 

The  Adminitration  proposal  includes 
two  components: 

Structural  Cofiponent 

This  includes  an  off-stream  storage 
reservoir  (approximately  90,000  acre- 
feet  capacity)  with  only  a  limited 
amount  of  "dqad"  storage,  a  pumping 
plant  (up  to  approximately  240  cubic 
feet  per  second  of  capacity),  and  a 
reservoir  inlet  conduit,  all  designed  to 
deplete  no  more  than  an  average  of 
57,100  af  per  year  (afy)  from  the  Animas 
River.  This  depletion  limit  of  57.100  afy 
is  consistent  with  the  Biological 
Opinion  issued  by  the  Service,  which 
limits  further  water  depletion  in  the 
entire  San  JuMi  River  Basin  in  order  to 
avoid  jeopardy  to  the  endangered  fish. 
The  proposed]  reservoir  would  be 
located  at  the  Ridges  Basin  site. 

Consumptive  use  of  water  from  the 
project  will  be  restricted  to  MAI  uses 


only  and  will  be  allocated  in  the 
following  maimer: ' 


Southern  Ute  Tribe  (M&l)  

Ute  Mountain  Ute  Tribe  (M&l)  

Navajo  Nation  (M&l)  

ALP  Water  Conservancy  District 

(Mil) 

San    Juan    Water    Conmiission 

(M&l) 


Afy  de- 
pletion 


19,980 

19,980 

2.340 

2,600 

10,400 


Consistent  with  the  purpose  and  need 
statement,  a  substantial  portion  of  the 
costs  of  the  reservoir  and  associated 
works  are  anticipated  to  be  non- 
reimbursable to  the  federal  treasury. 
Costs  of  any  project  benefits  accruing  to 
non-Indian  parties  are  expected  to  be 
fully  absorbed  by  those  parties  in 
accordance  with  Reclamation  law  and 
Administration  policy. 

Nonstructural  Component 

Under  the  allocation  shown  above, 
the  Tribes  are  still  approximately  13,000 
af  short  of  the  total  quantity  of  depletion 
recognized  in  the  settlement  agreement. 
The  proposed  action  therefore  includes 
a  nonstructural  element  which  would 
establish  and  utilize  a  water  acquisition 
fund  which  the  Tribes  could  use  one 
time  to  acquire  water  rights  on  a  willing 
buyer/willing  seller  basis.  The  fund 
would  be  sufficient  to  acquire  rights  to 
the  use  of  sufficient  quantities  of  water 
allowing  the  Tribes  about  13,000  afy  of 
depletion  in  addition  to  the  depletions 
stated  above.  Preliminary  cost  estimates 
indicate  that  a  fund  of  approximately 
$40,000,000  would  be  required  to 
purchase  the  additional  rights. 
However,  to  provide  flexibility  in  the 
use  of  the  fund,  authorization  would 
allow  some  or  all  of  the  funds  to  be 
redirected  for  on-farm  development, 
water  delivery  infrastructure,  and  other 
economic  development  activities.^ 

Several  features  of  the  proposed 
action,  particularly  the  reservoir 
location,  pumping  plant,  and  inlet 
works  have  been  the  subject  of  previous 
analysis  by  Reclamation  as  described  in 
the  Background  section.  Details 
concerning  these  items  and  changes 
from  the  previous  ALP  configuration 
can  be  obtained  by  contacting 
Reclamation's  Western  Colorado  Area 
Office,  Southern  Division,  in  Durango, 


■  The  balance  of  the  available  depletions  Is  lost 
to  evaporation  making  total  depletions  of  57,ieO 
afy. 

2  At  the  request  of  the  Ute  Tribes,  this  provision 
represents  a  change  from  the  Administration 
proposal  released  on  August  11,  which  limited 
redirection  of  funds  to  only  50%  of  the  total  amount 
provided. 


Colorado  at  the  address  and  telephone 
nimiber  shown  above. 

Proposed  Scope  of  Analysis 

The  Administration  Proposal  is 
related  to  but  represents  a  refinement  in 
the  configuration  of  ALP.  Accordingly. 
Reclamation  intends  to  fulfill  the 
reqmrements  of  NEPA  through 
development  of  a  DSEIS  which  is 
supplemental  to  the  1996  FSFES  for 
ALP.  This  approach  will  allow  for  full 
assessment  of  the  new  or  changed 
features  which  are  part  of  the 
Administration  proposal  but  make  use, 
to  the  extent  appropriate,  of  the  prior 
environmental  analysis  for  ALP.  Given 
this  approach,  the  following  discussion 
represents  Reclamation's  current  view 
of  the  range  of  alternatives  and  the  type 
of  analysis  which  is  appropriate  for  the 
Administration  Proposal. 

1.  Range  of  Alternatives — In  addition 
to  the  above-described  proposed  action 
(i.e.  the  Administration  Proposal), 
Reclamation  mtends  to  evaluate  the 
following  alternatives  as  part  of  its 
NEPA  analysis. 

a.  Administration  Proposal  with 
Recreation  Element  Added— At  the 
request  of  the  state  of  Colorado, 
Reclamation  will  evaluate  adding 
recreation  as  a  feature  of  the  reservoir. 
This  featvue  would  necessitate 
consideration  of  a  conservation  pool  of 
approximately  30,000  af  thereby 
increasing  the  overall  reservoir  size  to 
approximately  120,000  af. 

b.  Animas-La  Plata  Reconciliation 
Plan — This  alternative  represents  the 
structural  alternative  developed  during 
the  Romer-Schoettler  process.  It  was 
also  the  basis  for  legislation  which  was 
introduced  during  the  105th  Congress 
(S.  1771  and  H.R.  3478).  The  proposal 
provides  water  for  both  M&I  and 
irrigation  uses.  It  also  contains  project 
features  similar  to  the  Administration 
Proposal  although  the  reservoir  would 
be  sized  to  a  260,000  af  capacity  to 
allow  for  future  M&I  and  irrigation 
storage  needs.  No  deauthorization  of 
project  featiues  is  included  in  this 
proposal. 

c.  Animas  River  Citizens'  Coalition 
Conceptual  Alternative— This 
alternative  represents  the  nonstructural 
proposal  developed  during  the  Romer- 
Schoettler  process.  It  proposes  the 
purchase  of  irrigated  lands  and  other 
associated  water  rights  near  the  Ute 
reservations,  and  would  use  or  purchase 
water  from  existing  projects  or 
expanded  projects/delivery  systems  for 
the  purpose  of  providing  water  in 
satisfaction  of  the  Ute  Tribes'  water 
rights  claims. 

d.  1996  Final  Supplement  to  the  Final 
Environmental  Statement  (FSFES) 


Recommended  Action— This  alternative 
recommended  constructing  ALP  in  two 
phases,  providing  a  total  water 
depletion  of  149,220  af  and  is  described 
in  the  1996  FSFES.  Initial  project  water 
depletions  were  limited  to  57,100  af 
(Phase  I,  Stage  A)  due  to  the  Service's 
Biological  Opinion  on  endangered  fish 
species.  The  total  water  depletion  of 
149,220  af  would  have  required 
additional  consultation  with  the 
Service. 

e.  Administration  Proposal  with  an 
Alternative  Water  Supply  for  Non-Ute 
Entities — This  alternative  will  consider 
supplying  non-Ute  M&I  water  (i.e. 
Animas-La  Plata  Water  Conservancy 
District,  San  Juan  Water  Commission, 
and  Navajo  Nation)  from  sources  other 
than  the  proposed  Ridges  Basin 
Reservoir. 

f.  Citizens  Progressive  Alliance 
Proposal — This  proposal  would  allow 
the  Ute  Tribes  to  lease  water  instream 
based  on  the  water  amounts  in  the 
Settlement  Agreement.  The  economic 
value  of  such  instream  leasing  would  be 
calculated  on  the  value  of  leaving 
Animas  River  water  instream  and  based 
on  hydropower  production,  lower  levels 
of  salinity,  and  other  benefits  included 
in  the  authorized  plan. 

g.  No  Action  Alternative — Under  this 
alternative,  the  project  would  not  be 
constructed.  As  a  result,  the  Settlement 
Act  would  not  be  fulfilled.  The 
Southern  Ute  Indian  Tribe  and  Ute 
Mountain  Ute  Tribe  could  initiate  either 
litigation  or  negotiation  with  non-Indian 
water  users  and  the  United  States  to 
resolve  their  water  rights  claims  on 
rivers  flowing  throu^  their  respective 
reservations,  including  the  Animas  and 
La  Plata  Rivers.  Tribal  development  of 
natural  resources  or  other  economic 
development  tied  to  water  use  would 
likely  be  delayed  until  the  Tribes'  water 
claims  were  settled.  Conflicts  could 
exist  between  the  Indian  and  non-Indian 
communities  in  the  area. 

Existing  water  uses  would  likely 
continue  during  litigation  or 
negotiation.  However,  development  of 
new  water  storage  or  delivery  facilities 
by  private,  state,  or  Tribal  entities 
would  likely  be  deferred  until  those 
water  rights  claims  were  resolved. 

2.  Type  of  Analysis — Pending  public 
input,  Reclamation  intends  that  the 
Administration  Proposal  and  each  of  the 
alternatives  described  above  undergo  an 
analysis  beginning  with  a  threshold 
assessment  of  the  alternative's 
capabihty  to  accomplish  the  project's 
purpose.  The  foUovnng  items  will  then 
be  analyzed  as  appropriate.  Any  new  or 
updated  information  from  that 
contained  in  the  1980  FES  and  the  1996 
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FSFES  vdll  be  evaluated  and  included 
in  this  supplement. 

a.  Direct  and  Indirect  Impacts — 
Reclamation  intends  to  evaluate  the 
direct  and  indirect  impacts  the 
Administration  Proposal  and 
alternatives  may  have  on  the  affected 
environment  including  wetlands,  water 
quahty,  recreational  activities,  wildlife 
habitat  and  aquatic  resources,  geology, 
cultural  resoiut:es,  and  endangered 
species.  This  assessment  would  also 
examine  the  indirect  impacts  of 
potential  end  uses  of  project  water.  An 
assessment  of  options  to  avoid  or 
minimize  environmental  impacts  will 
also  be  a  focus  of  the  analysis. 

b.  Connected  Actions — These  actions 
include  those  closely  related  to  the 
Administration  Proposal  or  other 
alternatives  being  reviewed.  They  are 
typically  either  automatically  triggered 
by,  dependent  upon,  or  interdependent 
with  the  subject  action.  Examples  of 
current  coimected  actions  which 
Reclamation  intends  to  analyze  include 
(i)  reoperation  of  Navajo  Dam  and 
Reservoir  and  (ii)  relocation  of  gas 
pipelines. 

c.  Cumulative  Impacts — These 
impacts  arise  from  ihe  incremental 
impact  a  proposed  action  or  alternative 
has  on  the  enviromnent  when  added  to 
other  past,  present  or  reasonably 
foreseeable  future  actions.  Cumulative 
impacts  which  Reclamation  intends  to 
consider  depending  upon  the  action  or 
alternative  being  reviewed  include  (i) 
the  cumulative  effects  of  ALP  and  other 
actions  on  endangered  species;  and  (ii) 
water  development  opportunities  for 
other  communities  in  the  San  Juan  River 
basin  (e.g.  completion  of  the  Navajo 
Indian  Irrigation  Project). 

d.  Compliance  with  Other  Laws — 
Reclamation  will  comply  with  all 
environmental  laws  and  regulations, 
including  but  not  limited  to  the  Clean 
Water  Act  and  the  Endangered  Species 
Act,  in  the  preparation  of  the  DSEIS. 

e.  Cost  Estimate — Although  not 
intended  to  be  a  focus  of  in-depth 
analysis,  the  supplemental  analysis  will 
discuss  the  estimated  overall  costs 
attributable  to  each  alternative. 

Public  Scoping 

Scoping  meetings  will  be  held  in 
Durango,  Colorado;  Farmington,  New 
Mexicoi  and  Denver,  Colorado  in  early 
February  of  1999  for  the  purpose  of 
obtaining  public  input  on  the  significant 
issues  related  to  the  proposed  action. 
The  schedule  and  locations  for  the 
meetings  are  shovra  below.  The  public 
is  especially  asked  to  provide  input  on 
the  following: 

1.  Whether  the  overall  range  of 
alternatives  is  appropriate.  The 


Administration  Proposal  was  developed 
in  response  to  the  alternatives 
developed  during  the  Romer-Schoettler 
process,  both  of  which  are  included  in 
the  range  of  alternatives  to  be 
considered. 

2.  Identification  of  significant  issues 
related  to  the  proposed  action. 

Schedule  of  Scoping  Meetings 

A  series  of  meetings  will  be 
conducted  in  Colorado  and  New 
Mexico.  Each  vdll  begin  with  a  one  hour 
open  house  where  the  public  can 
informally  discuss  issues  and  ask 
questions  of  staff  and  managers. 

The  open  house  vfill  be  followed  by 
a  more  formal  scoping  hearing  in  which 
each  participant  will  be  given  time  to 
make  official  comments.  Speakers  will 
be  given  five  minutes  for  their 
comments.  These  comments  will  be 
formally  recorded.  Speakers  are 
encouraged  to  provide  written  versions 
of  their  oral  comments,  and  any  other 
additional  written  materials,  for  the 
record. 

Comments  may  also  be  sent  directly 
to  the  Bureau  of  Reclamation's  Southern 
Division  of  the  Western  Colorado  Area 
Office  in  Durango,  Colorado.  Written 
comments  should  be  received  by 
February  19,  1999.  to  be  most  effectively 
considered. 

Dates  of  Scoping  Meetings 

•  February  2, 1999.  6-9  p.m., 
DoubleTree  Hotel.  Main  Balkoom,  501 
Camino  Del  Rio,  Durango,  Colorado 

•  February  3,  1999,  6-9  p.m.,  San 
Juan  College.  Henderson  Fine  Arts 
Center,  Room  10,  4601  College 
Boulevard,  Fcumington,  New  Mexico 

•  February  4, 1999,  6-9  p.m., 
Colorado  Convention  Center.  Room 
A201,  700  14th  Street,  Denver.  Colorado 

Dated:  December  29,  1998. 
Eluid  L.  Martinez. 
Commissioner. 
(PR  Doc.  98-34818  Filed  12-31-98;  8:45  am) 

BILLING  COOe  431»-M-p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  DOL 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  w^h  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
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and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  iafonnation  under  30  CFR 
Parts  750  and  8177  which  relate  to 
surface  coal  mihing  and  reclamation 
operations  on  Iiidian  Lands;  and  use  of 
police  power,  if  necessary,  to  effect 
entry  upon  private  lands  to  conduct 
reclamation  activities  or  exploratory 
studies  if  the  l^idowner  refuses  consent 
or  is  not  availal^le,  respectively. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  March  5, 19fi9.  to  be  assured  of 
consideration.  ] 

ADDRESSES:  Coinments  may  be  mailed  to 
John  A.  Treleafle,  Office  of  Surface 
Mining  Reclanttion  and  Enforcement, 
1951  Constitution  Ave..  NW,  Room  210- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtrelease@osmr^.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  pf  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARt  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  ^  CFR  1320.  which 
implemented  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  reqiiire  that  interested 
members  of  (h$  public  and  affected 
agencies  have  in  opportunity  to 
comment  on  information  collection  and 
recordkeeping  Activities  [see  CFR  1320.8 
(d)l.  This  notioB  identifies  information 
collections  thai  OSM  will  be  submitting 
to  OMB  for  approval.  These  collections 
are  contained  i  a  (1)  30  CFR  Part  750, 
Requirements  or  surface  coal  mining 
and  reclamatio  n  operations  on  Indian 
Lands;  and  (2)  30  CFR  Part  877,  Rights 
of  entry.  OSM  will  request  a  3-year  term 
of  approval  fon  each  information 
collection  actiyity. 

Comments  afe  invited  on:  (1)  The 
need  for  the  cdllection  of  information 
for  the  performance  of  the  functions  of 
the  agency:  {2)|the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burien  on  respondents,  such 
as  use  of  autoipated  means  of  collection 
of  the  information.  A  sxmunary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  reqi^est  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  cbllection,  description  of 
the  responden  ts.  estimated  total  annual 


responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Requirements  for  surface  coal 
mining  and  reclamation  operations  on 
Indian  Lands— 30  CFR  Part  750. 

0^4B  Control  Number:  1029-0091. 

Summary:  Operators  who  conduct  or 
propose  to  conduct  surface  coal  mining 
and  reclamation  operations  on  Indian 
lands  must  comply  with  the 
requirements  of  30  CFR  750  pursuant  to 
Section  710  of  SMCRA. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Applicants  for  coal  mining  permits. 

Total  Annual  Responses:  75. 

Total  Annual  Burden  Hours:  1.400. 

Title:  Rights  of  Entry— 30  CFR  Part 
877. 

OMB  Control  Number:  1029-0055. 

Summary:  This  regulation  establishes 
procedures  for  non-consensual  entry 
upon  private  lands  for  the  piupose  of 
abandoned  mine  land  reclamation 
activities  or  exploratory  studies  when 
the  landowner  refuses  consent  or  is  not 
available. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
abandoned  mine  land  reclamation 
agencies. 

Total  Annual  Responses:  30. 

Total  Annual  Burden  Hours:  30. 

Dated:  December  29, 1998. 
John  A.  Trelease. 

Acting  Chief,  Division  of  Regulatory  Support. 
[FR  Doc  98-34817  Filed  12-31-98;  8:45  am] 

BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Watershed  Cooperative  Agreement 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  DOI. 
ACTION:  Notice  of  availability  of  funds 
for  the  Waters  Cooperative  Agreement 
Program. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
announcing  its  intent  to  solicit 
applications  from  eligible,  not-for-profit 
candidates  for  funding  imder  the 
Watershed  Cooperative  Agreement 
Program  to  undertake  local  acid  mine 
drainage  reclamation  projects. 
DATES:  Applications  for  the  cooperative 
agreements  should  be  submitted  to  the 


appropriate  individual  listed  under 
ADDRESSES  Starting  February  1,  1999. 
Applications  will  be  accepted  imtil  Jime 
1, 1999. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  an  apphcation  package, 
which  includes  further  information  on 
the  prognun,  the  application  forms  and 
evaluation  criteria,  should  be  directed  to 
the  appropriate  Appalachian  Clean 
Streams  Coordinator:  Alabama:  Jeannie 
O'Dell.  Birmingham  Field  Office,  135 
Gemini  Circle,  Suite  215,  Homewood, 
AL  35209.  205-290-8292.  ext.  21; 
Illinois:  David  Best.  Mid-Continent 
Regional  Coordinating  Center.  Alton 
Federal  Center.  501  Belle  Street,  Room 
216.  Alton.  IL  62002,  618-463-6463  ext. 
123;  Indiana:  Michael  Kalagian, 
Indianapolis  Field  Office.  Minton- 
Capehart  Federal  Building.  575  N. 
Pennsylvania  Street,  Room  392, 
Indianapolis.  IN  46204,  317-226-6166 
ext.  234;  Iowa:  Len  Meier.  Mid- 
Continent  Regional  Coordinating  Center, 
Alton  Federal  Center.  501  Belle  Street, 
Room  216,  Alton,  IL  62002,  618-463- 
6463,  ext.  109;  Kentucky:  Dave  Beam, 
Lexington  Field  Office.  2675  Regency 
Road.  Lexington.  KY  40503.  606-233- 
2896;  Maryland:  Peter  Hartman. 
Appalachian  Regional  Coordinating 
Center.  3  Parkway  Center.  Pittsburgh. 
PA  15220.  412-937-2905;  Missouri:  Jeff 
Gillespie.  Mid-Continent  Regional 
Coordinating  Center,  Alton  Federal 
Center.  501  Belle  Street,  Room  216. 
Alton.  IL  62002.  618-463-6463  ext.  128; 
Ohio:  Max  Luehrs,  Columbus  Area 
Office,  4480  Refugee  Road.  Suite  201, 
Columbus.  OH  43232,  614-866-0578 
ext.  110;  Pennsylvania:  David  Hamilton, 
Harrisburg  Field  Office,  415  Mairket 
Steet.  Suite  3,  Harrisburg,  PA  17101, 
717-782-2285;  Tennessee:  Danny  Ellis, 
Knoxville  Field  Office,  530  Gay  Street, 
Suite  500,  Knoxville,  TN  37902,  423- 
545-4103  ext.  147;  Virginia:  Ronnie 
Vicars,  Big  Stone  Gap  Field  Office,  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Stone  Gap.  VA  24219,  540- 
523-5053;  West  Virginia:  Rick  Buckley, 
Charleston  Field  Office,  1027  Virginia 
Street  East.  Charleston.  WV  25301.  304- 
347-7162  ext.  3024. 

SUPPLEMENTARY  INFORMATION:  For  Fiscal 
Year  1999,  OSM  expects  to  award  a  total 
of  $750,000  to  eligible  not-for-profit 
groups  to  undertake  actual  construction 
projects  to  clean  up  streams  impacted 
by  acid  mine  drainage.  The  cooperative 
agreements  will  be  in  the  $5000- 
$80,000  range  in  order  to  assist  as  many 
groups  as  possible.  The  cooperative 
agreements  will  have  a  performance 
period  of  two  years. 

Eligible  applicants  are  not-for-profit, 
established  organizations  vdth  IRS 


501(c)(3)  status.  Applicants  must  have 
other  partners,  contributing  either 
funding  of  in-kind  services;  the  partners 
must  provide  a  substantial  portion  of 
the  total  resources  needed  to  complete 
the  project. 

Projects  in  the  following  States  are 
eligible:  Alabama,  Illinois,  Indiana, 
Iowa,  Kentucky.  Maryland,  Missouri, 
Ohio,  Pennsylvania,  Tennessee,  Virginia 
and  West  Virginia.  Projects  must  meet 
eligibility  criteria  for  coal  projects 
outlined  in  Section  404  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977: 

Laods  and  water  eligible  for  reclamation  or 
drainage  abatement  expenditures  under  this 
title  are  those  which  were  mined  for  coal  or 
which  were  affected  by  such  mining, 
wastebanks,  coal  processing,  or  other  coal 
mining  processes  •  •  •  and  abandoned  or 
left  in  an  inadequate  reclamation  status  prior 
to  the  date  of  enactment  of  this  Act  [August 
3, 1977],  and  for  which  there  is  no 
continuing  reclamation  responsibility  under 
State  or  odier  Federal  laws. 

There  must  be  demonstrated  public 
support  for  the  project.  The  project 
should  propose  to  use  proven  or 
innovative  technology  that  has  a  high 
probability  of  success.  The  project  must 
produce  tangible  results,  e.g.,  fishery 
restored,  stream  miles  improved, 
educational  and  commimity  benefits, 
pollutants  removed  from  the  streams. 
The  funds  must  be  used  primarily  for 
the  construction  phase  of  a  project; 
reimbursement  of  administrative  costs 
will  be  carefully  scrutinized.  There 
must  be  a  plan  to  address  any  ongoing 
operation/maintenance  considerations. 

Two  copies  of  a  complete  application 
should  be  submitted  to  the  appropriate 
Appalachian  Clean  Streams  Coordinator 
identified  under  ADDRESSES.  Awards  are 
subject  to  the  availability  of  funds. 
Applications  will  receive  technical  and 
financial  management  reviews. 

Dated:  December  29, 1998. 
Kathy  Karpaii, 

Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
(FR  Doc.  98-34816  Filed  12-31-98;  8:45  am] 
BILUNG  COOE  4310-05-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 


substance  in  Schedule  I  or  U  and  prior 
to  issuing  a  regulation  xmder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  5, 1998, 
Cauldron  Inc.,  DBA  Cauldron  Process 
Chemistry,  383  Phoenixville  Pike, 
Malvern,  Pennsylvania  19355,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  n. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  the  amphetamine  basic  class. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  at>ove  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington.  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  bom  publication). 

This  procedure  is  to  be  conducted 
simultaneously  writh  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  December  23, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  98-34811  Filed  12-31-98:  8:45  am] 

BILUNO  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances  Notice  of  Registration 

By  Notice  dated  September  2, 1998. 
and  pubUshed  in  the  Federal  Register 
on  September  10, 1998,  (63  FR  48523), 
Guilford  Pharmaceuticals,  Inc.,  Attn: 
Ross  S.  Laderman,  6611  Tributary 
Street,  Baltimore,  Maryland  21224. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  cocaine  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture 
methyl-3-beta-(4- 

trimethylstannylphenyl)-tropane-2- 
carboxylate  as  a  final  intermediate  for 
the  production  of  dopascan  injection. 

No  comments  or  objections  nave  bteen 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Guilford  Pharmaceuticals 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  December  23, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  98-34814  Filed  12-31-98:  8:45  am) 

BILLMQ  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  A'  plication 

Pursuant  to  Section  ir-.ii.Z'Ja)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
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9, 1998,  Knoll  I^hannaceutical 
Company,  30  Nbrth  Jefferson  Road, 
Whippany.  New  Jersey  07981,  made 
application  by  lenewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


"dtuJ" 


Dthydromorphine  (9145) 
Hydromorphone  (9150) .. 


Schedule 


II 


The  firm  plains  to  produce  bulk 
product  and  finished  dosage  imits  for 
distribution  to  its  customers. 

Any  other  sut:h  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  ooiections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  he  fil0d  no  later  than  March 
5. 1999. 

Dated:  Decemfasr  23, 1998. 
John  H.  King, 

Deputy  AssistanrAdministrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
[FR  Doc.  98-34812  Filed  12-31-98;  8:45  am) 

BILUN8  COOE  441»-M-M 


classes  of  controlled  substances  listed 
below: 


DEPARTMErrr  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Sut)stance8; 
Notice  of  Application 

Pursuant  to  $ection  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  Genefal  shall,  prior  to  issuing 
a  registration  u^der  this  Section  to  a 
bulk  manufafctiirer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  i4  accordance  with  Section 
1301.34  of  Tit$  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  13. 1998, 
Wildlife  Laboratories,  Inc.,  1401  Duff 
Drive,  Suite  600,  Fort  Collins,  Colorado 
80524,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  a^  an  importer  of  the  basic 


Drug 


Etorphine  Hydrochloride  (9059) 
Carfentanil  (9743) 


Schedule 


The  firm  plans  to  import  the  listed 
controlled  substances  to  produce 
finished  products  for  distribution  to  its 
ctistomers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with- 21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procediu-es  described  in  21  CFR 
1301.34(b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
£or  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a).  (b).  (c),  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  December  23. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  98-34813  Filed  12-31-98;  8:45  am] 

BILUNO  COOE  441IMW-M 


DEPART1MENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Sunshine  Act  Meeting 

[F.C.S.C.  Meeting  Notice  No.  1-89] 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 


(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Monday,  January  11, 1999, 
10:00  a.m. 

Subject  Matter:  Hearings  on  the  Record  on 
Objections  to  Proposed  Decisions  on  claims 
against  Albania,  as  follows: 

Claim  No. 

ALB-072  Thomas  Toma 

ALB-092  Thanas  A.  Laske 

ALB-173  Marigo  Tellios,  et  al. 

ALB-220  Gjergji  Gjeli 

ALB-315  Afroditi  Botsis 

Status:  Open. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission.  600  E 
Street.  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6002.  Washington,  DC  20579. 
Telephone:  (202)  616-«988. 

Dated  at  Washington,  DC,  December  30. 
1998. 

David  E.  Bradley, 
ChiefCounsel. 

[FR  Doc.  98-34828  Filed  12-30-98;  1:26  pm] 
BILUNO  COOE  4410-8A-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 


\ 


statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  a  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wage  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  mininnini  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  E)epartment. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None 

Volume  n 

None 

Volume  ni 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  VTI 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  £)epository 
Libraries  and  many  of  the  1,400 
Govenmient  Depository  Libraries  across 
the  coimtry. 

TTie  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 


which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C,  this  28th  day 
of  December  1998. 

Terry  Sullivan, 

Acting  Chief.  Branch  of  Construction  Wage 
Determinations. 

[PR  Doc.  98-34749  Filed  12-31-98;  8:45  am] 

BILLINQ  CODE  461»-«1-M 


OEPARTMEtfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Oregon  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28,  1972,  notice  was 
pubUshed  in  the  Federal  Register  (37 
FR  28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
•required.  The  Oregon  plan  also  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  by  reference. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
October  16,  1992,  from  John  A.  Pompei, 
Administrator,  to  James  W.  Lake, 
Regional  Administrator,  a  repeal  of 
three  Oregon  codes — Division  94, 
Shipbuilding,  Shipbreaking,  Ship 
Rei>air;  Division  307,  Marine  Terminals; 
and  Division  308,  Longshoring — and  the 
adoption  by  reference  of  the  following 
federal  standards  into  a  new  Division  5, 
Maritime  Activities:  29  CFR  1915, 
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Occupational  $afety  and  Health 
Standards  for  Shipyard  Employment; 
1917.  Marine  '^'erminals;  and  1918, 
Safety  and  He^th  Regulations  for 
Longshoring,  with  the  exception  of 
1917.27(a)(2),  concerning  the  percentage 
of  oxygen  in  ID>LH  atmospheres  (Oregon 
requires  \9.5^),  and  1918  93(d).  on 
hiring  (Oregon(  added  provisions 
required  by  thfe  Americans  with 
Disabilities  Aqt).  Oregon  also  retained 
two  additional  State-initiated  rules, 
concerning  fall  protection  for  line 
handling  in  Marine  Terminals,  and  the 
weight  of  contjainerized  cargo  in 
Longshoring.  fri  addition,  Oregon 
adopted  references  to  other  Oregon 
standards  that]  apply  to  maritime 
activities:  OAll  437,  Division  1,  General 
Administrative  Rules;  1910.95, 
Occupational  Noise  Exposure;  1910.147. 
Control  of  Haaardous  Energy  (Lockout/ 
Tagout);  OAR  1437-02-161,  Medical  and 
First  Aid;  OAR  Division  2/L,  Fire 
Protection  and  OAR  437-02-182,  Fire 
Fighters;  OAR  437,  Division  2/N,  OAR 
437-02-228  tirough  235  and  1910.179 
through  .184  pertaining  to  Cranes;  OAR 
437.  Division  l.  General  Provisions; 
OAR  437.  Division  2/M.  Compressed 
Gas  and  Compressed  Air  Equipment  and 
OAR  437-02-Z23,  CommerciaJ  and 
Industrial  Trucks.  The  State  of  Oregon 
also  adopted  i^e  follovvring  additional 
and  preexisting  State  standards  for 
shipyard  employment:  OAR  437-05— 
025,  Ladders  to  Docks;  OAR  437-04- 
030.  Air  Contaminants,  in  lieu  of 
1915.1000;  OAR  437-05-0035. 
Additional  Asbestos  Rules;  OAR  437- 
05-040.  Rules  for  MOCA  (4.4'- 
Methylene  Bi^  (2-chloroamline));  OAR 
437-04-045,  Amendment  to 
1915.1029(j){l)(ii)  for  Benzene  to  require 
that  pipes  be  labeled  and  OAR  437-05- 
050,  Rules  fot  Pipe  Labeling.  The  State 
rules  were  adopted  on  September  24, 
1992,  effective  November  1, 1992,  imder 
Oregon  Admtiistrative  Order  9-1992. 
The  State  standards  originally  received 
Federal  Regitter  approval  (40  FR  58704) 
on  December.ia,  1975.  Before  approval 
of  this  State-iiitiated  change  was  made, 
the  State  in  response  to  Federal 
standard  changes  published  in  the 
Federal  Register  (58  FR  35512)  on  July 
1, 1993.  submitted  by  letter  dated 
January  20, 1994.  from  John  A.  Pompei, 
administrator,  to  James  W.  Lake, 
Regional  Administrator,  State  standards 
comparable  to  1915.5, 1915.12(a)(3)  & 
(b)(3).  1915.99  and  1915  Subpart  Z 
(except  in  lidu  of  1915.1000.  the  State 
has  its  equivalent  standard.  OAR  437- 
05-030).  The  State  rules  were  adopted 
and  effective  December  29,  1993,  under 
Administrative  Order  19-1993. 


2.  Decision.  OSHA  has  determined 
that  the  State  standards  for  Division  5. 
Maritime  Activities  (Shipyard 
Employment.  Marine  Terminals,  and 
Longshoring).  as  amended  through 
December  29. 1993.  are  at  least  as 
effective  as  the  comparable  Federal 
standards,  as  required  by  Section 
18(c)(2)  of  the  Act.  These  standards 
have  been  in  effect  since  December  29, 
1993.  During  that  time  OSHA  has 
received  no  indication  of  significant 
objection  to  the  State's  diffeerent 
standard  either  as  to  its  effectiveness  in 
comparison  to  the  Federal  standard  or 
as  to  its  conformance  with  the  product 
clause  requirements  of  section  18(c)(2) 
of  the  Act.  (A  different  State  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  con(htions  and  not 
unduly  burden  interstate  commerce.) 
OSHA  therefore  approves  these 
standards;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 
The  State  standards  were  adopted 
pursuant  to  ORS5  654.025(2),  ORS 
656.726(3)  and  ORS  183  335. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards,  along  with  the  approved 
plan,  may  be  inspected  and  copied 
during  normal  business  hours  at  the 
following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  1111 
Third  Avenue,  Suite  715,  Seattle, 
Washington  98101-3212;  Oregon 
Occupational  Safety  and  Health 
Division.  Department  of  Consimier  and 
Business  Services,  Salem,  Oregon 
97310;  and  the  Office  of  State  Programs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3476,  200 
Constitution  Avenue,  NW,  Washington. 
D.C.  20210.  An  electronic  copy  of  this 
Federal  Register  notice  may  be  obtained 
from  the  OSHA  home  page,  http:// 
www.osha.gov. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  Urn  .supplement  to  the 
Oregon  State  Plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  amendments  are  at 
least  as  effective  as  the  federal  standards 
which  were  promulgated  in  accordance 
with  the  federal  law  including  meeting 
requirements  for  public  participation. 


2.  The  standards  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective  January  4, 1999. 
(Sec.  18,  Pub.  L.  91-596,  84  STAT.  6108  [29 
U.S.C.  667)) 

Signed  at  Seattle,  Washington,  this  16th 
day  of  October  1998. 
Richard  S.  Terrill, 
Acting  Regional  Administrator 
|FR  Doc.  98-34741  Filed  12-31-98;  8:45  am] 

BILUNO  CODE  4S10-26-P 


DEPARTMEHT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Washington  Stats  Standards;  Notics  of 
Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regvdations.  prescribes 
procedures  imder  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  vdll  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordeince  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  26, 1973.  notice  was 
published  in  the  Federal  Register  (38 
FR  2421)  of  the  approval  of  the 
Washington  plan  and  the  adoption  of 
Subpart  F  to  Part  1952  containing  the 
decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

m  response  to  a  Federal  standard 
change,  the  State  submitted  by  letter 
dated  September  2, 1994,  from  Mark  O. 
Brown,  Director,  to  James  W.  Lake, 
Regional  Administrator,  a  state  standard 
amendment  comparable  to  29  CFR 
1910.1200,  1926.59, 1915.1200, 1917.28. 
1918.90  and  1928.21(a)(5),  Hazard 
Commimication  for  General  Industry, 
Construction,  Maritime  and  Agriculture, 
as  published  in  the  Federal  Register  on 
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February  9, 1994  (59  FR  6126).  The  state 
standards  were  adopted  by 
Administrative  Order  94-08  on  August 
3, 1994,  with  an  effective  date  of 
September  12, 1994.  The  major 
difference  is  that  there  is  no  exemption 
for  nuisance  particiilates.  Employers 
must  also  follow  the  state's  permissible 
exposure  limits  (PELS)  for  evaluation  of 
employee  exposures  and  training,  not 
the  ones  listed  on  a  material  safety  data 
sheet.  A  review  of  the  standard  revealed 
discrepancies  and  the  submission  was 
returned  to  the  State  for  correction.  On 
November  17, 1995,  the  state  submitted 
by  letter  from  Mark  O.  Brown,  Director, 
to  Richard  S.  Terrill,  Acting  Regional 
Administrator,  corrections  to  the 
discrepancies  and  state  standard 
amendments  in  response  to  the  federal 
Hazard  Communication  standard 
amendments  published  in  the  Federal 
Register  on  December  22, 1994  (59  FR 
65947).  The  state  standard  amendments 
were  adopted  by  Administrative  Order 
94-19  on  October  20, 1995,  effective 
January  16, 1996.  A  review  of  the 
amendments  revealed  discrepancies  and 
the  submission  was  returned  to  the  State 
for  correction.  On  July  10, 1997,  the 
state  submitted  by  letter  from  Gary 
Moore,  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator,  the 
requested  corrections.  The  corrections 
were  adopted  by  Administrative  Order 
96-15  on  May  20, 1997,  effective  August 
1, 1997.  The  state  standards  are 
contained  in  WAC  296-62-054. 

In  response  to  a  Federal  standard 
change,  the  state  submitted  by  letter 
dated  October  14, 1994,  from  Mark  O. 
Brown,  Director,  to  James  W.  Lake, 
Regional  Administrator,  state  standard 
amendments  comparable  to  29  CFR 
1910.137,  Electrical  Protective 
Equipment,  as  published  in  the  Federal 
Register  on  January  31, 1994  (59  FR 
4435)  and  29  CFR  1910.135.  Head 
Protection,  as  published  in  the  Federal 
Register  on  April  6, 1994  (59  FR  16362). 
The  state  standards  were  adopted  by 
Administrative  Order  94-16  on 
September  30, 1994,  effective  November 
20, 1994.  A  review  of  the  standard 
revealed  discrepancies  and  the 
submission  was  returned  to  the  State  for 
correction.  On  May  8, 1996,  the  state 
submitted  by  letter  from  Mark  O. 
Brown,  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator,  the 
requested  corrections  and  the  standards 
are  contained  in  WAC  296-24-084  and 
WAC  296-24-092.  The  change  was 
adopted  by  Administrative  Order  96-01 
on  April  10, 1996,  effective  Jime  1. 
1996.  The  original  state  standard  for 
Head  Protection,  WAC  296-24-084, 


received  approval  on  January  30, 1976 
(41  FR  4689). 

In  response  to  Federal  standard 
changes,  the  state  submitted  by  letter 
dated  July  10, 1997,  from  Gary  Moore, 
Director  to  Richard  S.  Terrill,  Acting 
Regional  Administrator,  a  state  standard 
amendment  comparable  to  29  CFR 
1910.133(a)(1),  (a)(2).  (a)(3)  &  (a)(5).  Eye 
and  Face  Protection,  1910.135(a)(1)  & 
(a)(2).  Head  Protection  and  1910.136(a), 
Foot  Protection  as  published  in  the 
Federal  Register  on  May  2, 1996  (61  FR 
19548)  and  May  9, 1996  (61  FR  21228). 
The  state  standards  are  contained  in 
WAC  296-24-078,  WAC  296-24-084 
and  WAC  296-24-088,  and  were 
adopted  by  Administrative  Order  96-15 
on  May  20, 1997,  effective  August  1, 
1997.  The  original  state  standards  for 
Eye  and  Face  Protection,  Head 
Protection  and  Foot  Protection  received 
approval  on  January  30, 1976  (41  FR 
4689). 

In  response  to  a  Federal  standard 
change,  the  State  submitted  by  letter 
dated  October  17, 1997,  from  Gary 
Moore,  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator,  a  state 
standard  comparable  to  29  CFR 
1910.1051,  1910.1000,  Table  Z-1, 
1915.1000,  1926.55  and  1910.19, 1,3- 
Butadiene,  as  published  in  the  Federal 
Register  on  November  4, 1996  (61  FR 
56745).  The  state  standard  amendment 
was  adopted  on  September  5,  1997, 
effective  November  5, 1997,  under 
Washington  Administrative  Order  97- 
07.  The  state  standards  are  contained  in 
WAC  296-62-07460. 

In  response  to  a  Federal  standard 
change,  the  state  submitted  by  letter 
dated  October  20, 1997,  from  Gary 
Moore,  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator,  a  state 
standard  comparable  to  29  CFR 
1910.19(m),  1910.1000.  1910.1052, 
1915.1052. 1926.55  and  1926.1152, 
Methylene  Chloride,  as  published  in  the 
Federal  Register  on  January  10, 1997 
(62  FR  1494).  The  state  standard 
amendment  was  adopted  on  September 
2, 1997,  effective  December  1.  1997, 
under  Washington  Administrative  Order 
97-08.  The  state  standards  are 
contained  in  WAC  296-62-07470. 

In  a  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  November  26, 1997,  from 
Michael  A..Silverstein,  M.D.,  Assistant 
Director,  to  Richard  S.  Terrill,  Acting 
Regional  Administrator.  State  standards 
comparable  to  29  CFR  1910.272.  Grain 
Handling  Facilities  as  published  in  the 
Federal  Register  (61  FR  9577)  on  March 
8, 1996.  The  state  standard  amendment 
was  adopted  on  November  3, 1997, 
effective  January  1, 1998,  under 
Washington  Administrative  Order  96- 


17.  The  main  difference  is  that  the  State 
standard  is  written  in  plain  language 
format.  The  state  standards  are 
contained  in  WAC  296-99. 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  April  3, 1998,  from  Michael 
A.  Silveretein,  Assistant  Director,  to 
Richard  S.  Terrill,  Acting  Regional 
Administrator,  a  State  standard 
comparable  to  the  Federal  standard, 
1926.450. 1926.451, 1926.452, 1926.453, 
1926.454  and  Appendix  A,  C,  D  and  E, 
Scaffolds,  published  in  the  Federal 
Register  (61  FR  46026)  on  August  30, 
1996.  The  State  standard  was  adopted 
on  February  13, 1998,  effective  April  15, 
1998,  under  Administrative  Order  97- 
10.  The  state  standards  are  contained  in 
WAC  296-155-481  through  498. 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  February  8, 1991,  from  Joseph  A. 
Dear,  Director,  to  James  W.  Lake, 
Regional  Administrator,  a  State  standard 
for  Crane  and  Derrick  Suspended 
Personnel  (Work)  Platforms.  The  State's 
submission  was  adopted  on  January  10, 
1991,  effective  February  12, 1991,  under 
Washington  Administrative  Order  90- 

18.  A  review  of  the  standard  revealed 
discrepancies  and  the  submission  was 
returned  to  the  State  for  correction.  On 
May  16, 1996,  the  State  submitted  a 
corrective  amendment  that  made  the 
changes  requested.  This  submission  was 
adopted  on  April  10,  1996,  effective 
Jime  1, 1996,  imder  Washington 
Administrative  Order  96-01.  The  major 
difference  is  the  broader  scope:  the 
standard  applies  not  just  to  construction 
industry  employers,  but  to  all  employers 
who  use  cranes  and  derricks.  The  State 
standard  is  contained  in  WAC  296-24- 
23533.  The  original  state  standard  for 
Overhead  and  Gantry  Cranes,  WAC 
296-24-235,  received  approval  on 
January  26. 1973  (38  FR  2421). 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  September  7, 1995,  from  Mark  O. 
Brown.  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator, 
corrections  to  the  Stifety  Standards  for 
Cranes  and  Derricks  used  in 
Construction.  WAC  296-155-525.  The 
State's  submission  was  adopted  on 
August  8,  1995,  effective  September  25, 
1995,  imder  Washington  Administrative 
Order  95-04.  The  state  added 
definitions  and  an  appendix  from 
applicable  ANSI/ASME  standards.  A 
review  of  the  standard  revealed 
discrepancies  and  the  submission  was 
returned  to  the  State  for  correction.  On 
Jime  27, 1997,  the  State  submitted  a 
corrective  amendment  that  made  the 
requested  changes.  This  ^  :bmission  was 
adopted  on  May  20, 1997,  effective 
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August  1, 1997.  under  Washington 
Administrative  Order  96-15.  The 
original  state  standard  for  Cranes  and 
Derricks  in  Construction,  WAC  296- 
155-525,  received  approval  on  February 
9, 1982  (47  FR  5956). 

On  its  owniinitiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  January  26, 1998,  from  Michael  A. 
Silverstein,  Assistant  Director,  to 
Richard  S.  Tefrill,  Acting  Regional 
Administratoi',  a  state  standard  change 
to  Chapters  206-62-11015  WAC  and 
296-24-675  WAC,  Safe  Practices  of 
Abrasive  Blasting  Operations.  The 
amendments  to  Qiapter  296-24-675 
incorporates  limilar  language  on 
abrasive  blasting  found  in  Chapter  296- 
62-11015,  and  simplifies  or  clarifies 
this  language.  The  requirements  in 
Chapter  296-62  were  deleted  and  a 
reference  is  made  to  the  new 
consolidated  standard  in  Chapter  296- 
24.  The  Stated  submission  was  adopted 
on  December  26, 1997.  efi^ective  March 
1, 1998,  under  Washington 
Administration  Order  98-18.  The 
original  state  standards  received 
approval  on  August  17, 1976  (41  FR 
34837). 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  February  27, 
1998,  from  Michael  A.  Silverstein, 
Assistant  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator  an 
amendment  to  their  standard  for 
Guarding  of  Abrasive  Wheel  Machinery, 
WAC  296-24^18005.  The  amendment 
was  made  to  incorporate  a  previously 
approved  Wa$hington  Regional 
Directive  6.69  which  was  adopted  in 
response  to  QSHA  Directive  STD  1- 
12.26A.  The  State  amendment  was 
adopted  on  December  31, 1997,  effective 
January  31. 1998,  under  Washington 
Administrative  Order  97-22.  The 
original  state  standard  received 
approval  on  June  4,  1976  (41  FR  22655). 

The  administrative  orders  were 
adopted  pursuant  to  RCW  34.04.040(2), 
49.17.040, 49117.050,  Public  Meetings 
Act  RCW  42.io,  Administrative 
Procedures  Act  RCW  34.04,  and  the 
State  Register  Act  RCW  34.08. 

2.  Decision,  OSHA  has  determined 
that  the  State  standards  amendments  for 
Electrical  Protective  Equipment,  Head 
Protection,  Eye  and  Face  Protection, 
Foot  Protection,  1,3-Butadiene, 
Methylene  Chloride,  Abrasive  Blasting, 
Guarding  of  Abrasive  Wheel  Machinery, 
Scaffolds,  Grain  Handling,  Hazard 
Communication  (1996-1997  changes), 
Cranes  and  Derricks  (1997  change),  and 
Crane  and  Derrick  Suspended  Personnel 
Platforms  (1908  change)  are  at  least  as 
effective  as  tlie  comparable  Federal 
standards,  as  required  by  Section 
18(c)(2)  of  th^  Act.  OSHA  has  also 


determined  that  the  differences  between 
these  State  and  Federal  standards 
amendments  are  minimal  and  that  the 
amendments  are  thus  substantially 
identical.  OSHA  has  determined  that 
the  earlier  State  standard  amendments 
for  Hazard  Commimication,  Crane  and 
Derrick  Suspended  Personnel  Platforms 
and  Cranes  and  Derricks  are  at  least  as 
effective  as  the  comparable  Federal 
standard,  as  required  by  Section  18(c)(2) 
of  the  Act.  The  Hazard  Communication 
amendment  has  been  in  effect  since 
September  12, 1994,  the  Crane  and 
Derrick  Suspended  Platforms 
amendment  has  been  in  effect  since 
February  12, 1991,  and  the  Crane  and 
Derrick  standard  amendments  have 
been  in  effect  since  September  25, 1998. 
During  this  time  OSHA  has  received  no 
indication  of  significant  objection  to  the 
State's  different  standards  either  as  to 
their  effectiveness  in  comparison  to  the 
Federal  standard  or  as  to  their 
conformance  with  the  product  clause 
requirements  of  section  18(c)(2)  of  the 
Act.  (A  different  State  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 
OSHA,  therefore  approves  these 
standards  amendments;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  1111 
Third  Avenue,  Suite  715,  Seattle, 
Washington  98101-3212;  State  of 
Washington  Department  of  Labor  and 
Industries,  Division  of  Industrial  Safety 
and  Health,  7273  Linderson  Way,  S.W., 
Tumwater,  Washington  98501;  and  the 
Office  of  State  Programs,  Occupational 
Safety  and  Health  Administration, 
Room  N-3476,  200  Constitution 
Avenue.  NW,  Washington.  D.C.  20210. 
For  electronic  copies  of  this  Federal 
Register  notice,  contact  OSHA's  Web 
Page  at  http://www.osha.gov/. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Washington  State  Plan  as  a  proposed 
change  and  making  the  Regional 


Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standard  amendments  are  as 
effective  as  the  Federal  standards  which 
was  promulgated  in  accordance  vsrith  the 
Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  ptarticipation  would 
be  repetitious. 

This  decision  is  effective  January  4, 1999. 
(Sec.  18,  Pub.  L.  91-596,  84  STAT.  6108  [29 
U.S.C  667]) 

Signed  at  Seattle,  Washington,  this  16th 
day  of  October,  1998. 
Richard  5.  Tenill, 
Acting  Regional  Administrator. 
[FR  Doc.  98-34742  Filed  12-31-98;  8:45  am] 
BILUNO  COOe  4S10-W-P 


IMEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
January  14, 1999  and  Friday  15. 1999  at 
the  Crowne  Plaza  Hotel.  14th  K  Streets, 
NW.  Washington.  IXl.  The  meeting  is 
tentatively  scheduled  to  begin  at  9:00 
a.m.  on  January  14,  and  at  10:00  a.m.  on 
January  15. 

The  Commission  will  discuss  draft 
chapters  and  recommendations  for  its 
March  1999  report  on  Medicare 
payment  policy.  Topics  to  be  addressed 
include  the  Medicare-t-Choice  program 
and  payments  for  inpatient  and 
outpatient  hospital  services,  post-acute 
care  facilities,  physician  services  and 
dialysis.  The  Commission  will  also 
continue  its  discussion  of  graduate 
medical  education  and  the  Medicare 
program. 

Agendas  will  be  mailed  on  January  7, 
1999.  The  final  agenda  will  be  available 
on  the  Commission's  web  sites 
(WWW.MedPAC.GOV). 

ADDRESSES:  MedPAC's  address  is:  1730 
K  Street.  NW,  Suite  800,  Washington, 
DC  20006.  The  telephone  number  is 
202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Ellison,  Office  Manager,  202/653- 
7220. 

SUPPLEMENARY  INFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
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wish  to  receive  an  agenda,  please  call 

202/653-7220. 

Murray  N.  Ron, 

Executive  Director. 

[FR  Doc  98-34777  Filed  12-31-98;  8:45  am) 

BtLUMO  COM  mO-BWMN 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Federal  Credit  Union  Bylaws 

AGENCY:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Notice  and  request,  for  conunent. 

SUMMARY:  The  proposed  changes 

consolidate  the  two  manuals  which 

oirrently  contain  the  federal  credit 

union  (ECU)  bylaws  into  one  manual 

and  riiminate  or  modernize  several 

bylaws.  This  action  is  necessary  because 

several  of  the  bylaws  had  become 

outdated  or  obsolete.  The  proposal  is 

intended  to  update  and  clarify  the  FCU 

bylaws. 

DATES:  Ck)mments  must  be  received  by 

April  5, 1999. 

ADDRESSES:  Comments  should  be 

directed  to  Becky  Baker,  Secretary  of  the 

Board. 

Mail  or  hand-deliver  comments  to: 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  may  Fax  comments  to 
(703)  518-6319  or  E-mail  comments  to 
boardmail@ncua.gov.  Please  send 
conunents  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Coimsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6553. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  108  of  the  Federal  Credit 
Union  Act  (the  Act)  requires  the  NCUA 
Board  to  prepare  bylaws  to  be  used  by 
all  federal  credit  unions  (FCUs).  12 
U.S.C.  1758.  The  FCU  bylaws  are 
contained  in  two  manuals  entitled 
Federal  Credit  Union  Bylaws  (FCU 
Bylaws)  and  Federal  Credit  Union 
Standard  Bylaw  Amendments  and 
Guidelines  (Standard  Amendments). 
These  manuals  were  last  updated  in 
December  1987  and  October  1991, 
res{>ectively.  The  bylaws  contained  in 
the  two  manuals  may  be  adopted  by  an 
FCU  without  approval  from  NCUA.  An 
FCU  must  obtain  approval  from  its 
Regional  Director  to  adopt  a  bylaw  not 
contained  in  the  manuals. 

On  March  7, 1997,  the  NCUA  Board 
issued  a  request  for  comments  on  the 


FCU  Bylaws  and  Standard 
Amendments.  62  FR  11778  (March  13, 
1997).  The  purpose  of  the  request  was 
to  solicit  comments  to  help  gmde  the 
preparation  of  revised  bylaws  that 
would  clarify  and  reorganize  existing 
FCU  bylaws.  The  Board  received  29 
conunraits. 

Summary  of  Comments 

The  Board  requested  comment  on  four 
specific  issues,  as  well  as  any  additional 
comments  that  would  assist  the  Board 
in  streamlining  and  modernizing  the 
FCU  Bylaws.  Ilie  four  specific  issues 
and  the  comments  are  as  follows: 

1.  Should  the  bylaws  be  published  as 
a  regulation?  Twenty  of  the  twenty-three 
commenters  that  responded  to  this 
question  opposed  publishing  the  bylaws 
as  a  regulation.  These  commenters 
noted  that:  it  is  rare  for  NCUA  to  get 
involved  in  a  bylaw  dispute;  NCUA 
should  not  be  enforcing  the  bylaws, 
because  they  are  a  contract  between  the 
FCU  and  its  members;  NCUA  would 
have  to  go  through  the  rulemaking 
process  for  an  FCU  to  change  its  bylaws; 
and  bylaws  are  primarily  for  internal 
self  governance  and  don't  raise  safety 
and  soundness  issues. 

Because  the  commenters  were 
overwhelmingly  opposed  to  pubUshing 
the  bylaws  as  a  regulation  and  made  a 
persuasive  argument  in  support  of  this 
position,  the  NCUA  Board  will  publish 
the  bylaws  as  a  manual.  Although  the 
Act  requires  FCUs  to  use  the  bylaws 
published  by  NCUA,  FCUs  will 
continue  to  have  the  flexibility  to 
request  a  nonstandard  bylaw 
amendments  if  the  need  arises. 

2.  Should  the  bylaws  be  consoUdated 
in  one  publication?  We  asked  for 
comment  on  whether  the  FCU  Bylaws 
and  Standard  Amendments  should  be 
published  in  one  place  with  alternative 
provisions  side  by  side  when  necessary. 
Sixteen  of  the  seventeen  commenters 
that  responded  to  this  question  said  yes. 
The  reciuring  reason  given  in  support  of 
consolidation  was  that  it  would  provide 
for  easier  reference  and  improve 
efficiency.  The  California  Credit  Union 
League  advised  that  it  works  well  for 
Cahfomia  state  chartered  credit  unions 
and  provided  a  copy  of  the  Cahfomia 
bylaws.  This  document  was  very  helpful 
in  drafting  the  proposed  consoUdated 
bylaws. 

3.  Should  outdated  bylaws  be 
eliminated?  Sixteen  of  the  nineteen 
commenters  that  responded  to  this 
question  answered  yes.  Some  of  the 
bylaws  frequently  suggested  for  deletion 
were  those  addressing  share  accounts, 
lost/stolen  passbook  procedures, 
stipulation  on  loans,  late  fees,  pre- 
payments, cash  funds  and  operations 


following  an  attack  on  the  United  States. 
It  was  suggested  that  a  FCU  that  wishes 
to  retain  a  bylaw  that  is  outdated  for 
most  FCUs  could  adopt  a  policy.  It  was 
also  suggested  that  a  committee  be 
formed  to  help  decide  which  bylaws  are 
outdated. 

The  proposal  deletes  several  outdated 
provisions.  As  several  of  the 
conmienters  suggested,  NCUA  staff 
worked  closely  with  the  credit  union 
trade  groups  to  ensure  that  FCUs'  voices 
were  heard  before  deleting  a  provision. 

4.  Should  FCUs  be  reqiurea  to  adopt 
the  revised  bylaws?  Eighteen  of  the 
twenty-two  commenters  that  responded 
to  this  question  answered  no.  The 
reasons  cited  for  this  response  were  that 
credit  unions  should  have  maximum 
flexibihty;  uniformity  is  not  necessary; 
forcing  FCUs  to  change  the  way  they  do 
business  will  create  an  luinecessary 
regulatory  burden;  and  current  bylaws 
work  well  for  a  large  number  of  FCUs. 
Because  of  the  overwhelming 
opposition  to  this  requirement,  FCUs, 
although  strongly  encouraged  to  adopt 
the  revised  bylaws,  are  not  required  to 
do  so  and  may  continue  to  use  their 
previously  approved  FCU  Bylaws. 

Proposed  FCU  Bylaws 

The  bylaws  have  been  revised  so  that 
they  are  more  user  friendly  for  FCUs. 
All  of  the  information  is  now  in  one 
place;  plain  English  is  used;  provisions 
that  are  outdated  are  deleted;  and 
provisions  that  are  operational  or 
covered  in  the  Accounting  Manual  or 
regulations  are  deleted,  unless  it  was 
determined  that  because  of  their 
importance  they  should  also  be 
included  in  the  bylaws.  An  index  will 
be  provided  with  the  final  version  of  the 
bylaws.  Currently,  there  is  only  an 
index  for  the  FCU  Bylaws  and  not  the 
Standard  Amendments. 

Article  by  Article  Analysis 

The  following  articles  and  sections 
have  no  substantive  changes.  There  may 
be  some  minor  editing  or  technical 
corrections: 

Article  I,  Sections  1  and  2; 
Article  n,  Sections  1,  2,  and  4 

(renumbered  3); 
Article  III,  Sections  1.  2  and  5  a,  b,  d 

(renumbered  c)  and  e  (renumbered 

d); 
Article  V  (renumbered  Article  IV), 

Sections  1,  4  and  5; 
Article  VI  (renumbered  Article  V), 

Sections  3,  4,  5  and  6; 
Article  VII  (renumbered  Article  VI), 

Sections  1,  2  (renumbered  Section 

3),  6  (renumbered  Section  7)  and  8 

(reniunbered  Section  9); 
Article  VIII  (renumbered  Ank,le  VII). 

Sections  1,  2,  4  (renumbeied  5)  a,  c 
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(renumbeied  b),  e  and  f 

(renumbeied  d  and  e),  7,  8,  9,  and 

10  (renumbered  8,  9, 10,  and  11); 
Article  X  (renumbered  Article  IX), 

Sections^: 
Article  XI,  (renumbered  Article  X). 

Sections  1-3; 
Article  Xn  (reilimibered  Article  XI), 

Section  8  (renumbered  Section  3); 
Article  XTV  (recumbered  Article  XII), 

Section  1;: 
Article  XVI  (r8|iumbered  Article  XIV), 

Section  1;| 
Article  XVII  (renumbered  Article  XV), 

Section  1;| 
Article  XVIII  (^numbered  Article  XVI), 

Section  1; 
Article  XIX  (renumbered  Article  XVII), 

Sections  1[  2,  5  and  6;  and 
Article  XXI  (retiumbered  Article  XVm), 

Section  1. 

The  following  articles  and  sections 
have  substantive  changes: 

Article  n,  Qualifications  for 
Membership 

Section  3  ha$  been  deleted.  It  required 
a  credit  union  to  assign  each  member  a 
number  as  a  means  of  identifying  the 
member's  accojunt.  This  is  an 
operational  matter  that  does  not  belong 
in  the  bylaws. 

Section  5  hai  been  deleted  because 
the  "once  a  member  always  a  member" 
policy  is  now  addressed  in  the  Act. 

Article  m,  Shares  of  Members 

In  Section  3,i  the  requirement  that  the 
credit  union  allow  at  least  six  months 
for  a  member  to  pay  one  share  has  been 
deleted.  Section  1  of  this  Article  and  the 
Act  require  crefdit  unions  to  allow  for 
the  payment  of  shares  in  installments. 
12  U.S.C.  17591 

The  $1  fee  limitation  on  share 
transfers  has  b^en  deleted  from  Section 
4. 

Section  5(c)  Addressed  withdrawal  of 
shares  pledged  as  security.  This  has 
been  deleted  because  it  should  be 
addressed  in  the  loan  agreement.  The 
first  paragraph  of  Section  5(e)  has  been 
deleted  because  it  referenced  Article  U, 
Section  5  whicli  has  been  deleted. 
Section  5(f)  addressed  fees  for  excessive 
share  withdrawals.  This  is  covered  by 
our  Truth  in  Savings  Act  regulation  and 
has  been  delettd.  12  CFR  707.  Section 
6(a)  and  (b)  have  been  combined  for 
easier  reading  ^d  (c)  has  been  deleted. 

Article  IV,  Reoeipting  for  Money — 
Passbooks 

This  Article  has  been  deleted.  It 
covered  operational  procedures  of  the 
credit  imion  a^d  does  not  belong  in  the 
bylaws. 


Article  V — Renumbered  Article  IV, 
Meetings  of  Members 

In  Section  2,  the  time  frame  for 
notification  of  the  annual  meeting  has 
been  changed  from  "at  least  7days"  to 
"at  least  30  but  no  longer  than  75  days." 

Section  3  has  been  revised  to  allow 
directors  to  call  a  special  meeting.  This 
is  currently  a  standard  amendment.  In 
addition,  the  maximum  number  of 
members  necessary  to  call  a  special 
meeting  has  been  changed  £rom  200  to 
500. 

Article  VI — Renumbered  Article  V, 
Elections 

An  FCU  elects  the  voting  method  it 
wishes  to  follow  by  checking  the 
appropriate  box.  The  choices  provided 
are  currently  contained  in  the  FCU 
Bylaws  and  Standard  Amendments.  An 
additional  electronic  voting  option  has 
been  added.  In  addition,  the  absentee 
ballot  provision  fi*om  the  Standard 
Amendments  has  been  included  as  an 
option  the  FCU  may  elect  by  checking 
the  box. 

In  Section  7,  the  age  to  vote  has  been 
changed  from  "not  greater  than  16"  to 
"not  greater  than  18"  because  this  is  the 
age  of  legal  majority  in  most  states. 

Article  VH — Renumbered  Article  VI, 
Board  of  Directors 

Section  2  has  been  added.  This 
provision  allows  a  credit  union  to  elect 
an  option  currently  available  in  the 
Standard  Amendments  limiting  the 
niunber  of  directors  and  family 
members  of  directors  who  can  be  paid 
employees  of  the  credit  imion  and 
electing  whether  or  not  the  management 
official  and  assistant  management 
official  may  serve  on  the  board. 

Section  3  is  renimabered  Section  4 
and  the  phrase  "within  a  reasonable 
time"  has  been  added  to  the  provision 
requiring  the  board  to  fill  vacancies  on 
the  board  and  committees  until  the  next 
annual  meeting. 

Section  4  is  renimibered  Section  5.  It 
adopts  the  Standard  Amendment 
requirement  of  at  a  minimiun  one  face- 
to-face  board  meeting  each  calendar 
quarter.  The  FCU  Bylaws  require 
monthly,  in  person  board  meetings. 

Section  5  is  renumbered  Section  6.  It 
combines  the  Standard  Amendment 
option  of  no  credit  committee  with  the 
FCU  Bylaw  of  a  credit  committee.  The 
no  credit  committee  option  adds  a  new 
provision  allowing  the  board  to  appoint 
a  mid-level  loan  review  committee  but, 
in  compliance  with  the  Act,  still 
requires  the  board  to  review  all  appeals 
of  loan  denials.  The  mid-level  loan 
review  committee  is  currently  being 
used  by  some  FCUs  through  a 
nonstandard  bylaw  amendment. 


Section  7  is  renumbered  Section  8.  It 
allows  the  board  to  declare  a  position 
vacant  if  a  director  or  credit  committee 
member  misses  3  consecutive  meetings 
or  4  meetings  within  a  calendar  year. 
This  is  a  combination  of  the  FCU 
Bylaws  and  the  Standard  Amendments. 

Article  Vm— Renumbered  Article  Vn. 
Board  Officers,  Management  Officials 
and  Executive  Committee 

The  requirement  that  the  executive 
officer  countersign  all  notes,  etc.  has 
been  deleted  from  Section  3  and  a  new 
Section  4  has  been  added  that  requires 
the  board  to  approve  all  individuals 
authorized  to  sign  notes,  etc. 

Section  5  is  renumbered  Section  6. 
Subsection  (b)  is  deleted  because  it  is 
covered  by  the  addition  of  Section  4. 
Subsection  (d)  is  renumbered  (c)  and  the 
time  frame  is  changed  from  7  to  20  days, 
an  option  available  in  the  standard 
amendment. 

Section  6  is  renumbered  Section  7. 
The  prohibition  against  the  manager  and 
assistant  manager  serving  on  the  board 
is  deleted  because  it  is  now  addressed 
in  Article  VI,  Section  2. 

The  suggested  titles  have  been  deleted 
from  the  Addendum  and  the  board  has 
been  directed  to  identify  the  positions. 
In  an  effort  to  be  consistent  throughout 
the  bylaws,  the  following  terms  have 
been  replaced:  "executive  officers"  with 
"board  officers",  "executive  officer" 
with  "chair",  "assistant  executive 
officer"  with  "vice  chair"  and 
"recording  officer"  with  "secretary". 

Article  K — Renumbered  Article  Vm. 
Option  1  Credit  Committee  or  Option  2 
Loan  Officers 

An  FCU  selects  Option  1  if  it  has  a 
credit  committee  and  Option  2  if  it 
doesn't.  The  Options  mirror  the  ciirrent 
FCU  Bylaws  and  Standard 
Amendments. 

Article  X — Renumbered  Article  IX. 
Supervisory  Committee 

Section  1  is  modified  slightly  to  allow 
the  terms  of  the  supervisory  committee 
to  be  staggered  in  die  same  way  that  the 
terms  of  the  credit  conunittee  are. 

Article  Xn — Renumbered  Article  XI. 
Loans  and  Lines  of  Credit  to  Members 

Section  1  is  taken  from  the  standard 
amendment  that  allows  FCUs  to  make 
loans  to  nonnatural  persons  imder 
certain  limited  circumstances.  The  FCU 
Bylaws  only  allow  loans  to  nonnatural 
persons  if  the  loan  is  share  secured. 
Some  of  the  commenters  asked  the 
Board  to  expand  this  provision  beyond 
the  standard  amendment.  The  Board  has 
safety  and  soundness  concerns  with 
expanding  this  provision  beyond  what 


is  allowed  in  the  standard  amendment 
but  is  interested  in  receiving  additional 
comment  on  this  issue. 

Sections  2-7  have  been  deleted  and 
replaced  with  the  requirement  that  the 
FCU  follow  appUcable  law  and 
regulations.  All  of  the  requirements  in 
deleted  Sections  2-7  were  either 
operational  or  set  forth  in  NCUA's 
regulations. 

Article  Xm.  Reserves 

This  provision  has  been  deleted 
because  it  is  covered  in  the  Act  and 
regulations. 

Article  XIV — Rraumbered  Article  XII. 
Dividends 

Sections  2  and  3  have  been  deleted 
because  they  are  covered  in  the  Act  and 
regulations. 

Article  XV— Renumbered  Article  Xm. 
Deposit  and  Disbursement  of  Funds- 
Investments  and  Borrowings 

Retitled  Deposit  of  Funds.  Section  1  is 
modernized  by  allowing  FCUs  to  fill  in 
the  number  of  days  and  the  amounts. 
Sections  2-5  are  deleted  because  they 
are  operational. 

Article  XVIII— Renumbered  Article 
XVI.  Definitions 

Section  2(a)  is  deleted  because 
"members  of  their  immediate  families" 
will  be  defined  in  NCUA's  regulations. 

Article  XIX— Renumbered  Article  XVII. 
General 

Section  3  follows  the  standard 
amendment  which  limits  the 
membership's  authority  to  remove  to 
directors,  committee  members  or 
oflBcers  and  does  not  provide  the 
authority  to  remove  employees. 

Section  4  is  the  conflict  of  interest 
provision  for  directors,  committee 
members,  officers  and  employees.  It  has 
been  expanded  to  prohibit  participation 
not  only  in  matters  affecting  their 
pecuniary  interest  but  also  matters 
affecting  their  personal  interest. 
Personal  interest  is  intended  to  include 
matters  affecting  their  family  members. 

Section  7  requires  the  member  to  keep 
the  board  informed  of  his  current 
address  but  deletes  the  discussion  on 
permissible  fees. 

Section  8  adds  the  provision  from  the 
standard  amendments  that  allows  the 
board  to  indemnify  officials  and 
employees  in  accordance  with  the  laws 
of  the  state  or  the  Model  Business 
Corporation  Act. 

Article  XX.  Operations  Following  an 
Attack  on  the  United  States 

This  provision  is  deleted  fi-om  the 
bylaws.  FCUs  may  adopt  a  board  policy 


setting  forth  the  FCU's  policy  in  the 
event  of  an  attack. 

Request  for  Comment 

The  Board  is  interested  in  receiving 
comments  on  the  proposed  format  of  the 
FCU  Bylaws,  as  well  as  any  substantive 
issues  the  commenters  wislTto  see 
addressed  in  the  final  bylaws. 

By  the  National  Credit  Union 
Administration  Board  on  December  17, 1998. 
Becky  Bako-, 
Secretary  of  the  Board. 

BYLAWS 

Federal  Credit  Union,  Charter 
No. 

(A  corporation  chartered  imder  the  laws 
of  the  United  States) 

Article  L  Name — Purposes 

Section  1.  The  name  of  this  credit 
union  is  as  stated  in  section  1  of  the 
charter  (approved  organization 
certificate)  of  this  credit  imion. 

Section  2.  The  purpose  of  this  credit 
union  is  to  promote  thrift  among  its 
members  by  affording  them  an 
opportimity  to  accumulate  their  savings 
and  to  create  for  them  a  source  of  credit 
for  provident  or  productive  purposes. 

Article  n.  Qualifications  for 
Membership 

Section  1.  The  field  of  membership  of 
this  credit  imion  is  limited  to  that  stated 
in  section  5  of  ita  charter. 

Section  2.  Applications  for 
membership  from  persons  eligible  for 
membership  under  section  5  of  the 
charter  must  be  signed  by  the  appUcant 
on  forms  approved  by  the  board.  Upon 
approval  of  an  application  by  a  majority 
of  the  directors,  or  a  majority  of  the 
members  of  a  duly  authorized  executive 
committee  or  by  a  membership  officer, 
and  upon  subscription  to  at  least  one 
share  of  this  credit  union  and  the 
payment  of  the  initial  installment,  and 
the  payment  of  a  uniform  entrance  fee 
if  required  by  the  board,  the  applicant 
is  admitted  to  membership.  If  a 
membership  application  is  denied,  the 
reasons  must  be  furnished  in  writing  to 
the  person  whose  application  is  denied, 
upon  written  request. 

Section  3.  A  member  who  withdraws 
all  shareholdings  or  fails  to  comply  with 
the  time  requirements  in  article  ID, 
section  3,  ceases  to  be  a  member.  By 
resolution,  the  board  may  require 
persons  readmitted  to  membership  to 
pay  another  entrance  fee. 

Article  m.  Shares  of  Members 

Section  1.  The  par  value  of  each  share 

shall  be  $ .  Subscription  to  shares 

are  payable  at  the  time  of  subscription. 


or  in  installmenta  of  at  least  $ per 

month. 

Section  2.  The  maximum  amount  of 
shares  that  may  be  held  by  any  one 
member  shall  be  established  from  time 
to  time  by  resolution  of  the  board. 

Section  3.  A  member  who  fails  to 
complete  payment  of  one  share  within 

of  admission  to  membership,  or 

within from  the  increase  in  the  par 

value  of  shares,  or  a  member  who 
reduces  the  share  balance  below  the  par 
value  of  one  share  and  does  not  increase 
the  balance  to  at  least  Lke  par  value  of 

one  share  within of  the  reduction 

may  be  terminated  from  membership. 

Section  4.  Shares  may  only  be 
transferred  from  one  member  to  anothOT 
by  a  written  instrument  in  a  form  as  the 
board  may  prescribe.  Such  transfer  will 
cany  dividend  credits  with  it. 

Section  5.  Money  paid  in  on  shares  or 
installments  of  shares  may  be 
withdrawn  as  provided  in  these  bylaws 
or  regulation  on  any  day  when  payment 
on  shares  may  be  made:  Provided, 
however,  That 

(a)  The  board  has  the  right,  at  any 
time,  to  require  members  to  give,  in 
writing,  not  more  than  60  days  notice  of 
intention  to  withdraw  the  whole  or  any 
part  of  the  amounts  so  paid  in  by  them. 

(b)  The  board  may  determine  that,  if 
shares  are  paid  in  under  an  accumulated 
payroll  deduction  plan  as  prescribed  in 
the  Accounting  Manual  for  Federal 
Credit  Unions,  they  may  not  be 
withdrawn  until  credited  to  members' 
accoimts. 

(c)  No  member  may  withdraw  any 
shareholdings  below  the  amount  of  his 
primary  or  contingent  liability  to  the 
credit  union  if  he  is  delinquent  as  a 
borrower,  or  if  borrowers  for  whom  he 
is  comaker,  endorser,  or  guarantor  are 
delinquent,  without  the  written 
approval  of  the  credit  committee  or  loan 
officer;  except  that  shares  issued  in  an 
irrevocable  trust  as  provided  in  section 
6  of  this  article  are  not  subject  to 
restrictions  upon  withdrawal  except  as 
stated  in  the  trust  agreement. 

(d)  The  share  account  of  a  deceased 
member  (other  than  one  held  in  joint 
tenancy  with  another  member)  may  be 
continued  until  the  close  of  the 
dividend  period  in  which  the 
administration  of  the  deceased's  estate 
is  completed,  but  not  to  exceed  a  period 
of  4  yeare. 

Section  6.  Shares  may  be  issued  in  a 
revocable  or  irrevocable  trust,  subject  to 
the  following: 

When  shares  are  issued  in  a  revocable 
trust,  the  settlor  must  be  a  member  of 
this  credit  union  in  his  own  right.  When 
shares  are  issued  in  an  irrevocable  trust, 
the  settlor  or  the  beneficiaiy  must  be  a 
member  of  this  credit  uniou  in  his  own 
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right.  The  name  of  the  beneficiary  must 
be  stated  in  both  a  revocable  and 
irrevocable  trust.  For  purposes  of  this 
section,  shares  issued  pursuant  to  a 
pension  plan  authorized  by  the  rules 
and  regulations  shall  be  treated  as  an 
irrevocable  trust  unless  otherwise 
indicated  in  the  rules  and  regulations. 

Article  IV.  Meetings  of  Members 

Section  1.  Ttie  annual  meeting  of  the 
members  must  be  held  within  the 
period  authorised  in  the  Act,  in  the 
county  in  which  the  office  of  the  credit 
union  is  located  or  within  a  radius  of 
100  miles  of  such  office,  at  the  time  and 
place  as  the  bqard  determines  and 
announces  in  the  notice  of  the  annual 
meeting. 

Section  2.  At  least  30  but  no  more 
than  75  days  before  the  date  of  any 
annual  meeting  or  at  least  7  days  before 
the  date  of  any  special  meeting  of  the 
members,  the  secretary  must  give 
written  notice  ^o  each  member  by  in 
person  delivery,  or  by  mailing  the 
written  notice  to  each  member  at  the 
address  that  appears  on  the  records  of 
this  credit  union.  Notice  of  the  annual 
meeting  may  be  given  by  posting  the 
notice  in  a  conspicuous  place  in  the 
office  of  this  ctedit  union  where  it  may 
be  read  by  the  Inembers,  at  least  30  days 
prior  to  such  meeting,  if  the  annual 
meeting  is  to  be  held  during  the  same 
month  as  that  of  the  previous  annual 
meeting  and  if  this  credit  union 
maintains  an  office  that  is  readily 
accessible  to  members  where  regular 
business  hours  are  maintained.  Any 
meeting  of  the  members,  whether 
annual  or  speqial,  may  be  held  without 
prior  notice,  at  any  place  or  time,  if  all 
the  members  entitled  to  vote,  who  are 
not  present  at  the  meeting,  waive  notice 
in  writing,  befi^ire,  during,  or  after  the 
meeting. 

Notice  of  any  special  meeting  must 
state  the  purpose  for  which  it  is  to  be 
held,  and  no  business  other  than  that 
related  to  this  purpose  may  be 
transacted  at  toe  meeting. 

Section  3.  Special  meetings  of  the 
members  may  be  called  by  the  chair  or 
the  board  of  directors  upon  a  majority 
vote,  or  by  the  supervisory  committee  as 
provided  in  these  bylaws,  and  may  be 
held  at  any  location  permitted  for  the 
annual  meeting.  A  special  meeting  must 
be  called  by  the  chair  within  30  days  of 
the  receipt  of  4  written  request  of  25 
members  or  5 '^  of  the  members  as  of  the 
date  of  the  reqtiest,  whichever  number 
is  larger.  However,  a  request  of  no  more 
than  500  members  may  be  required  for 
such  meeting.  The  notice  of  a  special 
meeting  must  be  given  as  provided  in 
section  2  of  this  article. 


Section  4.  The  order  of  business  at 
annual  meetings  of  members  must  be — 

(a)  Ascertainment  that  a  quorum  is 
present. 

(b)  Reading  and  approval  or 
correction  of  the  minutes  of  the  last 
meeting. 

(c)  Report -of  directors. 

(d)  Report  of  the  financial  officer  or 
the  chief  management  official. 

(e)  Report  of  the  credit  committee,  if 
there  is  one. 

(f)  Report  of  the  supervisory 
conunittee. 

(g)  Unfinished  business. 

(h)  New  business  other  than  elections. 

(i)  Elections. 

(j)  Adjournment. 

The  members  assembled  at  any 
annual  meeting  may  suspend  the  above 
order  of  business  upon  a  two-thirds  vote 
of  the  members  present  at  the  meeting. 

Section  5.  Except  as  otherwise 
provided,  15  members  constitutes  a 
quorum  at  annual  or  special  meetings.  If 
no  quorum  is  present,  an  adjournment 
may  be  taken  to  a  date  not  fewer  than 
7  nor  more  than  14  days  thereafter.  The 
members  present  at  any  such  adjourned 
meeting  will  constitute  a  quorum, 
regardless  of  the  numtwr  of  members 
present.  The  same  notice  must  be  given 
for  the  adjourned  meeting  as  is 
prescribed  in  section  2  of  this  article  for 
the  original  meeting,  except  that  such 
notice  must  be  given  not  fewer  than  5 
days  previous  to  the  date  of  the  meeting 
as  fixed  in  the  adjournment. 

Article  V.  Elections 

The  Credit  Union  must  select  one  of 
the  four  voting  options.  This  may  be 
done  by  printing  the  credit  union's 
bylaws  with  the  option  selected  or 
retaining  this  copy  and  checking  the  box 
of  the  option  selected. 

D  Option  Al — In-person  elections; 
nominating  committee  and  nominations 
from  floor 

Section  1.  At  least  30  days  prior  to 
each  annual  meeting,  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected. 

Section  2.  After  the  nominations  of 
the  nominating  committee  have  been 
placed  before  the  members,  the  chair 
calls  for  nominations  from  the  floor. 
When  nominations  are  closed,  tellers 
are  appointed  by  the  chair,  ballots  are 
distributed,  the  vote  is  taken  and  tallied 


by  the  tellers,  and  the  results 
annoimced.  All  elections  are 
determined  by  plurality  vote  and  will  be 
by  ballot  except  where  there  is  only  one 
nominee  for  the  office. 

D  Option  A2 — In-person  elections; 
nominating  committee  and  nominations 
by  petition 

Section  1.  At  least  120  days  prior  to 
each  annual  meeting  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating  ° 
committee  files  its  nominations  with  the 
secretary  of  the  credit  union  at  least  90 
days  prior  to  the  anniial  meeting,  and 
the  secretary  notifies  in  writing  all 
members  eligible  to  vote  at  least  75  days 
prior  to  the  annual  meeting  that 
nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  1%  of  the 
members  with  a  minimum  of  20  and  a 
maximum  of  500. 

The  written  notice  must  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 
A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  all  eligible  members.  Each 
nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date 
that  the  petition  requirement  and  the 
list  of  nominating  committee's 
nominees  are  mailed  to  all  members.  To 
be  effective,  such  nominations  must  be 
accompanied  by  a  signed  certificate 
fit)m  the  nominee  or  nominees  stating 
that  they  are  agreeable  to  nomination 
and  will  serve  if  elected  to  office.  Such 
nominations  must  be  filed  with  the 
secretary  of  the  credit  imion  at  least  40 
days  prior  to  the  annual  meeting  and  the 
secretary  will  ensure  that  nominations 
by  petition  along  with  those  of  the 
nominating  committee  are  posted  in  a 
conspicuous  place  in  each  credit  union 
office  at  least  35  days  prior  to  the 
annual  meeting. 

Section  2.  AU  persons  nominated  by 
either  the  nominating  committee  or  by 
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petition  must  be  placed  before  the 
members.  When  nominations  are  closed, 
tellers  are  appointed  by  the  chair, 
ballots  are  distributed,  the  vote  is  taken 
and  tallied  by  the  tellers,  and  the  results 
announced.  All  elections  are 
determined  by  plurality  vote  and  will  be 
by  ballot  except  where  there  is  only  one 
nominee  for  each  position  to  be  filled. 

Nominations  cannot  be  made  from  the 
floor  unless  insufficient  nominations 
have  been  made  by  the  nominating 
committee  or  by  ptetition  to  provide  for 
one  nominee  for  each  position  to  be 
filled  or  circiunstances  prevent  the 
candidacy  of  the  one  nominee  for  a 
position  to  be  filled.  Only  those 
positions  without  a  nominee  are  subject 
to  nominations  from  the  floor.  In  the 
event  nominations  bom  the  floor  are 
permitted  and  result  in  more  than  one 
nominee  for  a  position  to  be  filled, 
when  nominations  have  been  closed, 
tellers  are  appointed  by  the  chair, 
ballots  are  distributed,  the  vote  is  taken 
and  tallied  by  the  tellers,  and  the  results 
annoimced.  When  only  one  member  is 
nominated  for  each  position  to  be  filled, 
the  chair  may  take  a  voice  vote  or 
declare  each  nominee  elected  by  general 
consent  or  acclamation  at  the  Annug] 
meeting. 

D  Option  A3— Election  by  ballot  boxes 
or  voting  machine;  nominating 
committee  and  nomination  by  petition 

Section  1.  At  least  120  days  prior  to 
each  annual  meeting  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  imexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  files  its  nominations  with  the 
secretary  of  the  credit  union  at  least  90 
days  prior  to  the  annual  meeting,  and 
the  secretary  shall  notify  in  writing  all 
members  eligible  to  vote  at  least  75  days 
prior  to  the  annual  meeting  that 
nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  1%  of  the 
members  with  a  minimum  of  20  and  a 
maximiun  of  500. 

The  written  notice  must  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 
A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  all  eligible  members.  Each 


nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date  of 
the  petition  requirement  and  the  list  of 
nominating  committee's  nominees  are 
mailed  to  all  members.  To  be  effective, 
such  nominations  must  be  accompanied 
by  a  signed  certificate  from  the  nominee 
or  nominees  stating  that  they  are 
agreeable  to  nomination  and  will  serve 
if  elected  to  office.  Such  nominations 
must  be  filed  vvdth  the  secretary  of  the 
credit  union  at  least  40  days  prior  to  the 
annual  meeting  and  the  secretary  will 
ensure  that  nominations  by  petition 
along  with  those  of  the  nominating 
committee  are  posted  in  a  conspicuous 
place  in  each  credit  union  office  at  least 
35  days  prior  to  the  annual  meeting. 

Section  2.  All  elections  shall  be 
determined  by  pliu^lity  vote.  The 
election  will  be  conducted  by  ballot 
boxes  or  voting  machines,  subject  to  the 
following  conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors; 

(b)  If  sufficient  nominations  are  made 
by  the  nominating  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  at  least  10  days  prior  to 
the  annual  meeting,  will  cause  ballot 
boxes  and  printed  ballots,  or  voting 
machines,  to  be  placed  in  conspicuous 
locations,  as  determined  by  the  board  of 
directors  with  the  names  of  the 
candidates  posted  near  the  boxes  or 
voting  machines.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors; 

(c)  After  the  members  have  been  given 
24  hours  to  vote  at  conspicuous 
locations  as  determined  by  the  board  of 
directors,  the  ballot  boxes  or  voting 
machines  will  be  opened,  the  vote 
tallied  by  the  tellers,  the  tallies  placed 
in  the  ballot  boxes,  and  the  ballot  boxes 
resealed.  The  tellers  are  responsible  at 
all  times  for  the  ballot  boxes  or  voting 
machines  and  the  integrity  of  the  vote. 
A  record  must  be  kept  of  all  persons 
voting  and  the  tellers  must  assure 
themselves  that  each  person  so  voting  is 
entitled  to  vote;  and 

(d)  The  ballot  boxes  will  be  taken  to 
the  annual  meeting  by  the  tellers.  At  the 
annual  meeting,  printed  ballots  will  be 
distributed  to  those  in  attendance  who 
have  not  voted  and  their  votes  will  be 
deposited  in  the  ballot  boxes  placed  by 
the  tellers,  before  the  beginning  of  the 
meeting,  in  conspicuous  locations  with 


the  names  of  the  candidates  posted  near 
them.  After  such  members  have  been 
given  an  opportimity  to  vote  at  the 
annual  meeting,  balloting  will  be  closed, 
the  ballot  boxes  opened,  the  vote  tallied 
by  the  tellers  and  added  to  the  previous 
count,  and  the  chair  will  announce  the 
result  of  the  vote. 

Option  A4 — Election  by  electronic 
device  (including  but  not  limited  to 
telephone  and  electmnic  mail)  or  mail 
ballot;  nominating  committee  and 
nominations  by  petition 

Section  1.  At  least  120  days  prior  to 
each  annual  meeting  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  files  its  nominations  with  the 
secretary  of  the  credit  union  at  least  90 
days  prior  to  the  annual  meeting,  and 
the  secretary  notifies  in  writing  all 
members  eligible  to  vote  at  least  75  days 
prior  to  the  annual  meeting  that 
nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  1%  of  the 
members  with  a  minimum  of  20  and  a 
maximum  of  500. 

The  written  notice  must  indicate  that 
the  election  wiU  not  be  omducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 
A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  all  eligible  members.  Each 
nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date  of 
the  petition  requirement  and  the  Ust  of 
nominating  committee's  nominees  are 
mailed  to  all  members.  To  be  effective, 
such  nominations  must  be  accompanied 
by  a  signed  certificate  from  the  nominee 
or  nominees  stating  that  they  are 
agreeable  to  nomination  and  will  serve 
if  elected  to  office.  Such  nominations 
must  be  filed  with  the  secretary  of  the 
credit  union  at  least  40  days  prior  to  the 
annual  meeting  and  the  secretary  will 
ensiu^  that  nominations  by  petition 
along  with  those  of  the  nominating 
committee  are  posted  in  a  conspicuous 
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place  in  each  credit  union  office  at  least 
35  days  prior  to  the  annual  meeting. 
Section  2.  All  elections  will  be  by 
electronic  device  or  mail  ballot,  subject 
to  the  following  conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors; 

(b)  If  sufficient  nominations  are  made 
by  the  nomin^ng  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  $.t  least  30  days  prior  to 
the  annual  maeting,  will  cause  either  a 
printed  ballot  or  notice  of  ballot  to  be 
mailed  to  all  members  ehgible  to  vote; 

(c)  If  the  credit  union  is  conducting  its 
elections  electronically,  the  secretary 
will  cause  the  following  materials  to  be 
mailed  to  each  eligible  voter: 

(1)  One  notice  of  balloting  stating  the 
names  of  the  candidates  for  the  board  of 
directors  and  the  candidates  for  other 
separately  identified  offices  or 
committees,  llie  name  of  each 
candidate  mu$t  be  followed  by  a  brief 
statement  of  qlialifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors. 

(2)  One  instruction  sheet  stating 
specific  instructions  for  the  electronic 
election  procadure,  including  how  to 
access  and  us«  the  system,  and  the 
period  of  time  in  which  votes  will  be 
taken.  The  instruction  will  state  that 
members  without  the  requisite 
electronic  device  necessary  to  vote  on 
the  system  may  vote  by  mail  ballot  upon 
written  or  telephone  request  and  specify 
the  date  the  r^uest  must  be  received  by 
the  credit  union. 

(3)  It  is  the  duty  of  the  tellers  of 
election  to  vetify,  or  cause  to  be  verified 
the  name  of  tl^e  voter  and  the  credit 
union  account  number  as  they  are 
registered  in  the  electronic  balloting 
system.  It  is  the  duty  of  the  teller  to  test 
the  integrity  of  the  balloting  system  at 
regular  intervals  during  the  election 
period. 

(4)  Ballots  ipust  be  received  no  later 
than  midnight  5  calendar  days  prior  to 
the  annual  meeting. 

(5)  Voting  will  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (41  hereof  and  the  vote  will 
be  tallied  by  ^e  tellers.  The  result  must 
be  verified  at  the  annual  meeting  and 
the  chair  will  make  tlie  result  of  the  vote 
public  at  the  annual  meeting. 

(6)  In  the  event  of  malfunction  of  the 
electronic  balloting  system,  the  board  of 
directors  may  in  its  discretion  order 
elections  be  held  by  mail  ballot  only. 
Such  mail  bal|lots  must  conform  to 
section  2(d)  ojf  this  Article  and  must  be 
mailed  to  all  eligible  members  30  days 
prior  to  the  annual  meeting.  The  board 
may  make  reasonable  adjustments  to  the 
voting  time  frames  above,  or  postpone 


the  annual  meeting  when  necessary,  to 
complete  the  elections  prior  to  the 
annual  meeting. 

(d)  If  the  credit  union  is  conducting 
its  election  by  mail  ballot,  the  secretary 
will  cause  the  following  materials  to  be 
mailed  to  each  candidate: 

(1)  One  ballot,  clearly  identified  as 
such,  on  which  the  names  of  the 
candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  are 
printed  in  order  as  determined  by  the 
draw  of  lots.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors; 

(2)  One  ballot  envelope  clearly 
marked  with  instructions  that  the 
completed  ballot  must  be  placed  in  that 
envelope  and  sealed; 

(3)  One  identification  form  to  be 
completed  so  as  to  include  the  name, 
address,  signature  and  credit  union    . 
account  number  of  the  voter; 

(4)  One  maiUng  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided  with  the  mailing  envelope, 
must  insert  the  sealed  ballot  envelope 
and  the  identification  form,  and  which 
must  have  postage  prepaid  and  be 
preaddressed  for  return  to  the  tellers; 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot/identification  form, 
and  postage  prepaid  and  preaddressed 
return  envelope; 

(6)  It  is  the  duty  of  the  tellers  to  verify, 
or  cause  to  be  verified,  the  name  of  the 
voter  and  his  credit  union  account 
number  as  appearing  on  the 
identification  form;  to  place  the  verified 
identification  form  and  the  sealed  ballot 
envelope  in  separate  places  of 
safekeeping  pending  the  count  of  the 
vote;  in  the  case  of  a  questionable  or 
challenged  identification  form,  to  retain 
the  identification  form  and  sealed  ballot 
envelope  together  until  the  verification 
or  challenge  has  been  resolved; 

(7)  Ballots  mailed  to  the  tellers  must 
be  received  by  the  tellers  no  later  than 
midnight  5  days  prior  to  the  date  of  the 
annual  meeting; 

(8)  Voting  will  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (7)  hereof  and  the  vote  will 
be  tallied  by  the  tellers.  The  result  will 
be  verified  at  the  annual  meeting  and 
the  chair  will  make  the  result  of  the  vote 
pubUc  at  the  annual  meeting. 

Section  3.  Nominations  shall  be  in  the 
following  order: 

(a)  Nominations  for  directors. 

(b)  Nominations  for  credit  committee 
members,  if  applicable.  Elections  may 
be  by  separate  ballots  following  the 
same  order  as  the  above  nominations  or, 


if  preferred,  may  be  by  one  ballot  for  all 
offices. 

Section  4.  Members  cannot  vote  by 
proxy,  but  a  member  other  than  a 
natiual  person  may  vote  through  an 
agent  designated  in  writing  for  the 
purpose.  A  trustee,  or  other  person 
acting  in  a  representative  capacity,  is 
not,  as  such,  entitled  to  vote. 

Section  5.  Irrespective  of  the  number 
of  shares,  no  member  has  more  than  one 
vote. 

Section  6.  The  names  and  addresses 
of  members  of  the  board,  board  officers, 
executive  committee,  and  members  of 
the  credit  committee,  if  applicable  and 
supervisory  committees  must  be 
forwarded  to  the  Administration  in 
accordance  with  the  Act  and  regulations 
in  the  maimer  as  may  be  required  by  the 
Administration. 

Section  7.  The  board  may  establish  by 
resolution  a  minimum  age,  not  greater 
than  18  years  of  age,  as  a  qualification 
for  eligibility  to  vote  at  meetings  of  the 
members,  or  to  hold  elective  or 
appointive  office,  or  both. 

The  Credit  Union  may  select  the 
absentee  ballot  provision  in  conjunction 
with  the  voting  procedure  it  has 
selected.  This  may  be  done  by  printing 
the  credit  union's  bylaws  with  this 
provision  or  by  retaining  this  copy  and 
checking  the  box. 

D    Section  8.  The  board  of  directors 
may  authorize  the  use  of  absentee 
ballots  in  conjunction  with  the  other 
procedures  authorized  in  this  article, 
subject  to  the  following  conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors; 

(b)  If  sufficient  nominations  are  made 
by  the  nominating  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  at  least  30  days  prior  to 
the  annual  meeting,  will  cause  printed 
ballots  to  be  mailed  to  all  members  of 
the  credit  union  who  are  eUgible  to  vote 
and  who  have  submitted  a  written 
request  for  an  absentee  ballot; 

(c)  The  secretary  will  cause  the 
following  materials  to  be  mailed  to  each 
such  eligible  voter  who  has  submitted  a 
written  request  for  an  absentee  ballot: 

(1)  One  ballot,  clearly  identified  as 
such,  on  which  the  names  of  the 
candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  are 
printed  in  order  as  determined  by  the 
draw  of  the  lots.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors; 

(2)  One  ballot  envelope  clearly 
marked  with  instructions  that  the 
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completed  ballot  must  be  placed  in  that 
envelope  and  sealed; 

(3)  One  identification  form  to  be 
completed  so  as  to  include  the  name, 
address,  signature  and  credit  union 
account  number  of  the  voter; 

(4)  One  mailing  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided  with  the  envelope,  must  insert 
the  sealed  ballot  envelope  and  the 
identification  form,  and  which  must 
have  postage  prepaid  and  be 
preaddressed  for  return  to  the  tellers; 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot/identification  form, 
and  postage  prepaid  and  preaddressed 
return  envelope; 

(d)  It  shall  be  the  duty  of  the  tellers 
of  election  to  verify,  or  cause  to  be 
verified,  the  name  of  the  voter  and  his 
credit  imion  account  nimiber  as 
appearing  on  the  identification  form;  to 
retain  in  a  safe  place  the  verified 
identification  form  and  to  place  the 
sealed  ballot  envelope  in  the  ballot  box 
in  the  credit  union  office;  in  the  case  of 
a  questionable  or  challenged 
identification  form,  to  retain  the 
identification  form  and  the  sealed  ballot 
envelope  together  imtil  the  verification 
or  challenge  has  been  resolved;  and  in 
the  event  that  more  than  one  voting 
procedure  is  used,  to  verify  that  no 
eligible  voter  has  voted  more  than  one 
time; 

(e)  Ballots  mailed  to  the  tellers 
pursuant  to  subsection  (b)  hereof,  must 
be  received  by  the  tellers  no  later  than 
midnight  5  days  prior  to  the  date  of  the 
annual  meeting;  and 

(f)  After  the  expiration  of  the  period 
of  time  specified  in  subsection  (e) 
hereof,  the  voting  by  absentee  ballot  will 
be  closed  and  absentee  ballots  deposited 
in  the  ballot  boxes  to  be  taken  to  the 
annual  meeting  or  included  in  a 
precount  in  accordance  with  procedures 
specified  in  Article  V,  Section  2. 

Article  VI.  Board  of  Directors 

Section  1.  The  board  consists  of 


members,  all  of  whom  must  be  members 
of  this  credit  union.  The  number  of 
directors  may  be  changed  to  an  odd 
number  not  fewer  than  5  nor  more  than 
15  by  resolution  of  the  board.  No 
reduction  in  the  number  of  directors 
may  be  made  unless  corresponding 
vacancies  exist  as  a  result  of  deaths, 
resignations,  expiration  of  terms  of 
office,  or  other  actions  provided  by 
these  bylaws.  A  copy  of  the  resolution 
of  the  board  covering  any  increase  or 
decrease  in  the  nimiber  of  directors 
must  be  filed  with  the  official  copy  of 
the  bylaws  of  this  credit  union. 

Section  2. (No,  one  or  two) 

directors  or  committee  members  may  be 


a  paid  employee  of  the  credit  union. 

(No,  one  or  two)  immediate  family 

members  of  a  director  or  committee 
member  may  be  a  paid  employee  of  the 
credit  union.  In  no  case  may  employees 
and  family  members  constitute  a 
majority  of  the  board.  The  board  may 

appoint  a  management  official  who 

(may  or  may  not)  be  a  member  of  the 
board  and  one  or  more  assistant 

management  officials  who (may  or 

may  not)  be  a  member  of  the  board.  If 
the  management  official  or  assistant 
management  official  is  permitted  to 
serve  on  the  board,  he  or  she  may  not 
serve  as  the  chair. 

Section  3.  Regular  terms  of  office  for 
directors  must  be  for  periods  of  either  2 
or  3  years  as  the  board  determines: 
Provided,  however,  that  all  regular 
terms  must  be  for  the  same  niunber  of 
years  and  until  the  election  and 
qualification  of  successors.  The  regular 
terms  must  be  fixed  at  the  beginning,  or 
upon  any  increase  or  decrease  in  the 
number  of  directors,  that  approximately 
an  equal  number  of  regular  terms  must 
expire  at  each  annual  meeting. 

Section  4.  Any  vacancy  on  the  board, 
credit  committee  (if  applicable),  or 
supervisory  committee  will  be  filled 
within  a  reasonable  time  by  vote  of  a 
majority  of  the  directors  then  holding 
office.  Directors  and  credit  committee 
members  (if  applicable)  so  appointed 
will  hold  office  only  luitil  the  next 
annual  meeting,  at  which  any  unexpired 
terms  will  be  filled  by  vote  of  the 
members,  and  until  the  qualification  of 
their  successors.  Members  of  the 
supervisory  committee  so  appointed 
will  hold  office  until  the  first  regular 
meeting  of  the  board  following  the  next 
annual  meeting  of  members  at  which 
the  regular  term  expires  and  until  the 
appointment  and  qualification  of  their 
successors. 

Section  5.  A  regular  meeting  of  the 
board  must  be  held  each  month  at  the 
time  and  place  fixed  by  resolution  of  the 
board.  One  regular  meeting  each 
calendar  quarter  must  be  conducted  in 
person.  The  other  regular  meetings  may 
be  conducted  using  audio  or  video 
teleconference  methods.  The  chair,  or  in 
his  absence  the  ranking  vice  chair,  may 
call  a  special  meeting  of  the  board  at 
any  time;  and  must  do  so  upon  written 
request  of  a  majority  of  the  directors 
then  holding  office.  Unless  the  board 
prescribes  othenvise,  the  chair,  or  in  his 
absence  the  ranking  vice  chair,  will  fix 
the  time  and  place  of  special  meetings. 
Notice  of  all  meetings  will  be  given  in 
such  manner  as  the  board  may  from 
time  to  time  by  resolution  prescribe. 
Special  meetings  may  be  conducted 
using  audio  or  video  teleconference 
methods. 


Section  6.  The  board  has  the  general 
direction  and  control  of  the  affairs  of 
this  credit  union  tmd  is  responsible  for 
performing  all  the  duties  customarily 
performed  by  boards  of  directors.  This 
includes  but  is  not  limited  to  the 
following: 

(a)  Directing  the  affairs  of  the  credit 
union  in  accordance  with  the  Act,  these 
bylaws,  the  rules  and  regulations  and 
sound  business  practices. 

(b)  Establishing  programs  to  achieve 
the  purposes  of  this  credit  union  as 
stated  in  article  1,  section  2,  of  these 
bylaws. 

(c)  Establishing  a  loan  collection 
program  and  authorizing  the  chargeoff 
of  uncollectible  loans. 

(d)  Determining  that  all  persons 
appointed  or  elected  by  this  credit 
union  to  any  position  requiring  the 
receipt,  payment  or  custody  of  money  or 
other  property  of  this  credit  imion,  or  in 
its  custody  or  control  as  collateral  or 
otherwise,  are  properly  bonded  in 
accordance  vfith  the  Act  and 
regulations. 

(e)  Performing  additional  acts  and 
exercising  additional  powers  as  may  be 
required  or  authorized  by  applicable 
law. 

If  the  credit  union  has  an  elected 
credit  committee,  you  do  not  need  to 
check  a  box.  If  the  credit  union  has  no 
credit  committee  check  Option  1  and  if 
it  has  an  appointed  credit  committee 
check  Option  2. 

n  Option  1    No  Credit  Committee. 

(f)  Reviewing  denied  loan 
applications  of  members  who  file 
written  requests  for  such  review. 

(g)  Appointing  one  or  more  loan 
officers  and  delegating  to  those  officers 
the  power  to  approve  or  disapprove 
loans,  lines  of  credit  or  advances  from 
lines  of  credit. 

(h)  In  its  discretion,  appointing  a  loan 
review  committee  to  review  loan  denials 
and  delegating  to  the  committee  the 
power  to  overturn  denials  of  loan 
applications.  The  committee  will 
function  as  a  mid-level  appeal 
committee  for  the  board.  Any  denial  of 
a  loan  by  the  committee  must  be 
reviewed  by  the  board  upon  written 
request  of  the  member.  The  committee 
must  consist  of  three  members  and  the 
regular  term  of  office  of  the  committee 
member  will  be  for  two  years.  Not  more 
than  one  member  of  the  committee  may 
be  appointed  as  a  loan  officer. 

D  Option  2 
Committee. 


Appointed  Credit 


(f)  Appointing  an  odd  number  of 
credit  committee  member"^ as  provided 
in  Article  VIII  of  these  bylaws. 
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Section  7.  A  majority  of  the  number 
of  directors,  including  any  vacant 
positions,  constitutes  a  quorum  for  the 
transaction  of  business  at  any  meeting 
thereof;  but  fewer  than  a  quonun  may 
adjourn  from  time  to  time  until  a 
quorum  is  in  attendance. 

Section  8.  If  a  director  or  a  credit 
committee  metnber,  if  applicable,  fails 
to  attend  regular  meetings  of  the  board 
or  credit  comniittee,  respectively,  for  3 
consecutive  mjonths,  or  4  meetings 
within  a  calendar  year,  or  otherwise 
fails  to  perform  any  of  the  duties 
devolving  upon  him  as  a  director  or  a 
credit  committee  member,  the  office 
may  be  declared  vacant  by  the  board 
and  the  vacancy  filled  as  herein 
provided.  The  board  may  remove  any 
board  officer  from  office  for  failure  to 
perform  the  duties  thereof,  after  giving 
the  officer  reasonable  notice  and 
opportunity  to  be  heard. 

When  any  board  officer,  membership 
officer,  executive  committee  member  or 
investment  committee  member  is 
absent,  disqualified,  or  otherwise  unable 
to  perform  the  duties  of  the  office,  the 
board  may  by  resolution  designate 
another  member  of  this  credit  union  to 
act  temporarily  in  his  place.  The  board 
may  also,  by  resolution,  designate 
another  member  or  members  of  this 
credit  union  to  act  on  the  credit 
committee  wh^n  necessary  in  order  to 
obtain  a  quoruln. 

Section  9.  Any  member  of  the 
supervisory  caonmittee  may  be 
suspended  by  8  majority  vote  of  the 
board  of  direclbrs.  The  members  of  this 
credit  union  will  decide,  at  a  special 
meeting  held  not  fewer  than  7  nor  more 
than  14  days  after  any  such  suspension, 
whether  the  suspended  committee 
member  will  be  removed  from  or 
restored  to  the  supervisory  committee. 

Article  VII.  Board  Officers, 
Nfanagement  Officials  and  Executive 
Committee 

Section  1 .  Tlie  board  officers  of  this 
credit  union  ate  comprised  of  a  chair, 
one  or  more  vice  chairs,  a  financial 
officer,  and  a  aecretary,  all  of  whom  are 
elected  by  the  board  and  from  their 
number.  The  board  determines  the  title 
and  rank  of  each  board  officer  and 
records  them  i^  the  addendum  to  this 

article.  One  bofard  officer,  the , 

may  be  compensated  for  services  as 
determined  by  the  board.  If  more  than 
one  vice  chair  is  elected,  the  board 
determines  th^ir  rank  as  first  vice  chair, 
second  vice  chair,  and  so  on.  The  offices 
of  the  financial  officer  and  secretary 
may  be  held  b^  the  same  person.  Unless 
removed  as  provided  in  these  bylaws, 
the  board  officers  elected  at  the  first 
meeting  of  the  board  bold  office  imtil 


the  first  meeting  of  the  board  following 
the  first  annual  meeting  of  the  members 
and  until  the  election  and  qualification 
of  their  respective  successors. 

Section  2.  Board  officers  elected  at  the 
meeting  of  the  board  next  following  the 
annual  meeting  of  the  members,  which 
must  be  held  not  later  than  7  days  after 
the  annual  meeting,  hold  office  for  a 
term  of  1  year  and  until  the  election  and 
quahfication  of  their  respective 
successors:  Provided,  however,  That  any 
person  elected  to  fill  a  vacancy  caused 
by  the  death,  resignation,  or  removal  of 
an  officer  is  elected  by  the  board  to 
serve  only  for  the  unexpired  term  of 
such  officer  and  until  a  successor  is 
duly  elected  and  qualified. 

Section  3.  The  chair  presides  at  all 
meetings  of  the  members  and  at  all 
meetings  of  the  board,  unless 
disqualified  through  suspension  by  the 
supervisory  committee.  The  chair  also 
performs  such  other  duties  as 
customarily  appertain  to  the  office  of 
the  chair  or  as  may  be  directed  to 
perform  by  resolution  of  the  board  not 
inconsistent  with  the  Act  and 
regulations  and  these  bylaws. 

Section  4.  The  board  must  approve  all 
individuals  who  are  authorized  to  sign 
all  notes  of  this  credit  union  and  all 
checks,  drafts  and  other  orders  for 
disbursement  of  credit  union  funds. 

Section  5.  The  ranking  vice  chair  has 
and  may  exercise  all  the  powers, 
authority,  and  duties  of  the  chair  during 
the  absence  of  the  latter  or  his  inability 
to  act. 

Section  6.  The  financial  officer 
manages  this  credit  imion  under  the 
control  and  direction  of  the  board 
unless  the  board  has  appointed  a 
management  official  to  act  as  general 
manager.  Subject  to  such  limitations, 
controls  and  delegations  as  may  be 
imposed  by  the  board,  the  financial 
officer  will: 

(a)  Have  custody  of  all  funds, 
securities,  valuable  papers  and  other 
assets  of  this  credit  union. 

(b)  Provide  and  maintain  full  and 
complete  records  of  all  the  assets  and 
liabilities  of  this  credit  imion  in 
accordance  with  forms  and  procedures 
prescribed  in  the  Accounting  Manual 
for  Federal  Credit  Unions  or  otherwise 
approved  by  the  Administration. 

(c)  Within  20  days  after  the  close  of 
each  month,  ensure  that  a  financial 
statement  showing  the  condition  of  this 
credit  union  as  of  the  end  of  the  month, 
including  a  simunary  of  delinquent 
loans  is  prepared  and  submitted  to  the 
board  and  post  a  copy  of  such  statement 
in  a  conspicuous  place  in  the  office  of 
the  credit  union  where  it  will  remain 
until  replaced  by  the  financial  statement 
for  the  next  succeeding  month. 


(e)  Ensure  that  such  financial  and 
other  reports  as  the  Administration  may 
require  are  prepared  and  sent. 

(f)  Within  standards  and  limitations 
prescribed  by  the  board,  employ  tellers, 
clerks,  bookkeepers,  and  other  office 
employees,  and  have  the  power  to 
remove  such  employees. 

(g)  Perform  such  other  duties  as 
customarily  appertain  to  the  office  of 
the  financial  officer  or  as  may  be 
directed  to  perform  by  resolution  of  the 
board  not  inconsistent  with  the  Act, 
regulations  and  these  bylaws. 

The  board  may  employ  one  or  more 
assistant  financial  officers,  none  of 
whom  may  also  hold  office  as  chair  or 
vice  chair,  and  may  authorize  them, 
under  the  direction  of  the  financial 
officer,  to  perform  any  of  the  duties 
devolving  on  the  financial  officer, 
including  the  signing  of  checks.  When 
designated  by  the  board,  any  assistant 
financial  officer  may  also  act  as 
financial  officer  during  the  temporary 
absence  of  the  financial  officer  or  in  the 
event  of  his/her  temporary  inability  to 
act. 

Section  7.  The  board  may  appoint  a 
management  official  who  is  imder  the 
direction  and  control  of  the  board  or  of 
the  financial  officer  as  determined  by 
the  board.  The  management  official  may 
be  assigned  any  or  all  of  the 
responsibiUties  of  the  financial  officer 
described  in  section  6  of  this  article. 
The  board  will  determine  the  title  and 
rank  of  each  management  official  and 
record  them  in  the  addendum  to  this 
article.  The  board  may  employ  one  or 
more  assistant  management  officials. 
The  board  may  authorize  assistant 
management  officials  under  the 
direction  of  the  management  official,  to 
perform  any  of  the  duties  devolving  on 
the  management  official,  including  the 
signing  of  checks.  When  designated  by 
the  board,  any  assistant  management 
official  may  also  act  as  management 
official  during  the  temporary  absence  of 
the  management  official  or  in  the  event 
of  his  temporary  inability  to  act. 

Section  8.  The  board  employs,  fixes 
the  compensation,  and  prescribes  the 
duties  of  such  employees  as  may  in  the 
discretion  of  the  board  be  necessary, 
and  has  the  power  to  remove  such 
employees,  unless  it  has  delegated  these 
powers  to  the  financial  officer  or 
management  official.  Neither  the  board, 
the  financial  officer,  nor  the 
management  official  has  the  power  or 
duty  to  employ,  prescribe  the  duties  of, 
or  remove  necessary  clerical  and 
auditing  assistance  employed  or  utilized 
by  the  supervisory  committee  and,  if 
there  is  a  credit  committee,  the  power 
or  duty  to  employ,  prescribe  the  duties 
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of,  or  remove  any  loan  officer  appointed 
by  the  credit  committee. 

Section  9.  The  secretary  prepares  and 
maintains  full  and  correct  records  of  all 
meetings  of  the  members  and  of  the 
board,  which  records  will  be  prepared 
within  7  days  after  the  respective 
meetings.  The  secretary  must  promptly 
inform  the  Administration  in  writing  of 
any  change  in  the  address  of  the  office 
of  this  credit  imion  or  the  location  of  its 
principal  records.  The  secretary  will 
give  or  cause  to  be  given,  in  the  manner 
prescribed  in  these  bylaws,  proper 
notice  of  all  meetings  of  the  members, 
and  perform  such  other  duties  as  may  be 
directed  to  perform  by  resolution  of  the 
board  not  inconsistent  with  the  Act, 
regulations  and  these  bylaws.  The  board 
may  employ  one  or  more  assistant 
secretaries,  none  of  whom  may  also 
hold  office  as  chair,  vice  chair,  or 
financial  officer,  and  may  authorize 
them  under  direction  of  the  secretary  to 
perform  any  of  the  duties  devolving  on 
the  secretary. 

Section  10.  The  board  may  appoint  an 
executive  committee  of  not  fewer  than 
three  directors  to  serve  at  its  pleasure, 
to  act  for  it  with  respect  to  specifically 
delegated  functions  authorized  by  the 
Act  and  regulations.  The  board  may  also 
authorize  such  executive  committee  or  a 
membership  officer(s]  appointed  by  the 
board  from  the  membership  other  than 
a  board  member  paid  as  an  officer,  the 
financial  officer,  any  assistant  to  the 
paid  officer  of  the  board  or  to  the 
financial  officer  or  any  loan  officer,  to 
serve  at  its  pleasure  to  approve 
applications  for  membership  under  such 
conditions  as  the  board  and  these 
bylaws  may  prescribe.  No  executive 
committee  member  or  membership 
officer  may  be  compensated  as  such. 

Section  11.  The  board  may  appoint  an 
investment  committee  composed  of  not 
less  than  two,  to  serve  at  its  pleasure  to 
have  charge  of  making  investments 
luider  rules  and  procedures  established 
by  the  board.  No  member  of  the 
investment  committee  may  be 
compensated  as  such. 

Addendimi:  The  board  shall  list  the 
positions  of  the  board  officers  and 
management  officials  of  this  credit 
union.  They  are  as  follows: 

Select  Option  1  if  the  credit  union  has 
a  credit  committee  and  Option  2  if  it 
does  not  have  a  credit  committee. 

DOption  1    Article  vm.  Credit 
Committee 

Section  1.  The  credit  committee 

consists  of members.  All  the 

members  of  the  credit  committee  must 
be  members  of  this  credit  union.  The 
number  of  members  of  the  credit 


committee  must  be  an  odd  niunber  and 
may  be  changed  to  not  fewer  than  3  nor 
more  than  7  by  resolution  of  the  board. 
No  reduction  in  the  niunber  of  members 
may  be  made  imless  corresponding 
vacancies  exist  as  a  result  of  deaths, 
resignations,  expiration  of  terms  of 
office,  or  other  actions  provided  by 
these  bylaws.  A  copy  of  the  resolution 
of  the  board  covering  any  increase  or 
decrease  in  the  number  of  committee 
members  must  be  filed  with  the  official 
copy  of  the  bylaws  of  this  credit  union. 

Section  2.  Regular  terras  of  office  for 
elected  credit  committee  members  are 
for  periods  of  either  2  or  3  years  as  the 
board  shall  determine:  Provided, 
however,  That  all  regular  terms  are  for 
the  same  niunber  of  years  and  until  the 
election  and  qualification  of  successors. 
The  regular  terms  are  fixed  at  the 
beginning,  or  upon  any  increase  or 
decrease  in  the  number  of  committee 
members,  that  approximately  an  equal 
number  of  regular  terms  expire  at  each 
annual  meeting. 

Regular  terms  of  office  for  appointed 
credit  committee  members  are  for 
periods  as  determined  by  the  board  and 
as  noted  in  the  board's  minutes. 

Section  3.  The  credit  committee 
chooses  from  their  number  a  chair  and 
a  secretary.  The  secretary  of  the 
committee  prepares  and  maintains  full 
and  correct  records  of  all  actions  taken 
by  it,  and  such  records  must  be 
prepared  within  3  days  after  the  action. 
The  offices  of  the  chair  and  secretary 
may  be  held  by  the  same  person. 

Section  4.  llie  credit  committee  may, 
by  majority  vote  of  its  members,  appoint 
one  or  more  loan  officers  to  serve  at  its 
pleasure,  and  delegate  to  him/her  or 
them  the  power  to  approve  appUcation 
for  loans  or  lines  of  credit,  share 
withdrawals,  releases  and  substitutions 
of  security,  within  limits  specified  by 
the  committee  tmd  within  limits  of 
applicable  law  and  regulations.  Not 
more  than  one  member  of  the  committee 
may  be  appointed  as  a  loan  officer.  Each 
loan  officer  must  furnish  to  the 
committee  a  record  of  each  transaction 
approved  or  not  approved  by  him 
within  7  days  of  the  date  of  the  filing 
of  the  application  or  request,  and  such 
record  becomes  a  part  of  the  records  of 
the  committee.  All  applications  or 
requests  not  approved  by  a  loan  officer 
must  be  acted  upon  by  the  committee. 
No  individual  may  disburse  funds  of 
this  credit  union  for  any  application  or 
share  withdrawal  which  he  has 
approved  as  a  loan  officer. 

Section  5.  The  credit  committee  holds 
such  meetings  as  the  business  of  this 
credit  union  may  require,  and  not  less 
fi«quently  than  once  a  month.  Notice  of 
such  meetings  will  be  given  to  members 


of  the  committee  in  such  a  manner  as 
the  committee  may  from  time  to  time, 
by  resolution^rescribe. 

Section  6.  The  credit  committee  or 
loan  officer  must  inquire  into  the 
character  and  financial  condition  of 
each  applicant  for  a  loan  or  fine  of 
credit  and  his  sureties,  if  any,  to 
ascertain  their  ability  to  repay  fully  and 
promptly  the  obligations  incurred  by 
them  and  to  determine  whether  the  loan 
or  line  of  credit  will  be  of  probable 
benefit  to  the  borrower.  The  credit 
committee  and  its  appointed  loan 
officers  will  endeavor  diligentiy  to  assist 
applicants  in  solving  their  financial 
problems. 

Section  7.  No  loan  or  fine  of  credit 
may  be  made  unless  approved  by  the 
committee  or  a  loan  officer  in 
accordance  with  appUcable  law  and 
regulations. 

Section  8.  Subject  to  the  limits 
imposed  by  applicable  law  and 
regulations,  these  bylaws,  and  the 
general  policies  of  the  board,  the  credit 
committee,  or  a  loan  officer,  shall 
determine  the  security  if  any  required 
for  each  application  and  the  terms  of 
repayment.  The  security  furnished  must 
be  adequate  in  quality  and  character  and 
consistent  with  sound  lending  practices. 
When  funds  are  not  available  to  make 
all  the  loans  and  lines  of  credit  for 
which  there  are  applications,  preference 
will  be  given,  in  all  cases,  to  the  smaller 
applications  if  the  need  and  credit 
factors  are  nearly  equal. 

Option  2    Article  VUI.  Loan  Officers 
(No  Credit  Committee) 

Section  1.  Each  loan  officer  must 
maintain  a  record  of  each  transaction 
approved  or  not  approved  by  him/her 
within  7  days  of  the  filing  of  the 
application  or  request,  and  such  records 
becomes  a  part  of  the  records  of  the 
credit  union.  No  individual  may 
disburse  funds  of  this  credit  union  for 
any  application  or  share  withdrawal 
which  he  has  approved  as  a  loan  officer. 

Section  2.  The  loan  officer  must 
inquire  into  the  character  and  financial 
condition  of  each  applicant  for  a  loan  or 
line  of  credit  and  his  sureties,  if  any,  to 
ascertain  their  abiUty  to  repay  fully  and 
promptly  the  obligations  incurred  by 
them  and  to  determine  whether  the  loan 
or  line  of  credit  will  be  of  probable 
benefit  to  the  borrower.  The  loan 
officers  will  endeavor  diligently  to  assist 
applicants  in  solving  their  financial 
problems. 

Section  3.  No  loan  or  line  of  credit 
may  be  made  unless  approved  by  a  loan 
officer  in  accordance  with  applicable 
law  and  regulations. 

Section  4.  Subject  to  the  '-.-.mits 
imposed  by  applicable  law  ard 
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regiilations,  t^ese  bylaws,  and  the 
general  policies  of  the  board,  a  loan 
officer  determines  the  security  if  any 
required  for  each  application  and  the 
terms  of  repayment.  The  security 
furnished  must  be  adequate  in  quahty 
and  character]  and  consistent  with  sound 
lending  practices.  When  funds  are  not 
available  to  make  all  the  loans  and  lines 
of  credit  for  which  there  are 
appUcations,  preference  will  be  given, 
in  all  cases,  to  the  smaller  appUcations 
if  the  need  and  credit  factors  are  nearly 
equal. 

Article  DC.  Si^rviaory  Committee 

Section  1.  the  supervisory  committee 
is  appointed  by  the  board  from  among 
the  members  of  this  credit  union,  one  of 
whom  may  bei  a  director  other  than  the 
financial  offioer.  The  board  determines 
the  number  of  members  on  the 
committee,  which  may  not  be  fewer 
than  3  nor  more  than  the  maximimi 
number  permitted  by  the  Act.  No 
member  of  th«  credit  committee,  if 
apphcable,  or  any  employee  of  this 
credit  union  itiay  be  appointed  to  the 
committee.  Regular  terms  of  committee 
members  are  for  periods  of  1,  2,  or  3 
years  as  the  board  determines:  Provided, 
however,  That  all  regiilar  terms  are  for 
the  same  niunjber  of  years  and  until  the 
appointment  and  qualification  of 
successors.  The  regular  terms  are  fixed 
at  the  begiimi|ig,  or  upon  any  increase 
or  decrease  in'  the  nimiber  of  committee 
members,  so  that  approximately  an 
equal  number  of  regular  terms  expires  at 
each  annual  meeting. 

Section  2.  ithe  supervisory  committee 
members  choose  from  among  their 
number  a  chair  and  a  secretary.  The 
secretary  of  the  supervisory  conunittee 
prepares,  maiti tains,  and  has  custody  of 
full  and  correct  records  of  all  actions 
taken  by  it.  The  offices  of  chair  and 
secretary  may;  be  held  by  the  same 
person.  | 

Section  3.  The  supervisory  committee 
makes,  or  causes  to  be  made,  such 
audits,  and  pilepares  and  submits  such 
written  reports,  as  are  required  by  the 
Act  and  regulations.  The  committee  may 
employ  and  use  such  clerical  and 
auditing  assistance  as  may  be  required 
to  carry  out  it$  responsibilities 
prescribed  by  this  article,  and  may 
request  the  board  to  provide 
compensation  for  such  assistance.  It  will 
prepare  and  forward  to  the 
Administration  such  reports  as  may  be 
required. 

Section  4.  Tthe  supervisory  committee 
must  verify  the  accounts  of  all  members 
with  the  records  of  the  financial  officer 
from  time  to  tjme  and  not  less 
frequently  th4n  as  required  by  the  Act 


and  regulations.  The  committee  must 
maintain  a  record  of  such  verification. 

Section  5.  By  unanimous  vote,  the 
supervisory  committee  may  suspend 
until  the  next  meeting  of  the  members 
any  director,  tx>ard  officer,  or  member  of 
the  credit  committee.  In  the  event  of  any 
such  suspension,  the  supervisory 
committee  must  call  a  special  meeting 
of  the  members  to  act  on  the 
suspension,  which  meeting  must  be 
held  not  fewer  than  7  nor  more  than  14 
days  after  the  suspension.  The  chair  of 
the  committee  acts  as  chair  of  the 
meeting  unless  the  members  select 
another  person  to  act  as  chair. 

Section  6.  By  the  affirmative  vote  of 
a  majority  of  its  members,  the 
supervisory  committee  may  call  a 
special  meeting  of  the  members  to 
consider  any  violation  of  the  provisions 
of  the  Act,  the  regulations,  or  of  the 
charter  or  the  bylaws  of  this  credit 
union,  or  to  consider  any  practice  of  this 
credit  imion  which  the  committee 
deems  to  be  unsafe  or  unauthorized. 

Article  X.  Oi^anization  Meeting 

Section  1 .  At  the  time  application  is 
made  for  a  federal  credit  union  charter, 
the  subscribers  to  the  organization 
certificate  must  meet  for  the  purpose  of 
electing  a  board  of  directors  and  a  credit 
committee,  if  appUcable.  Failure  to 
commence  operations  within  60  days 
following  receipt  of  the  approved 
organization  certificate  is  cause  for 
revocation  of  the  charter  luiless  a 
request  for  an  extension  of  time  has 
been  submitted  to  and  approved  by  the 
Regional  Director. 

Section  2.  The  subcribers  elect  a  chair 
and  a  secretary  for  the  meeting.  The 
subscribers  then  elect  from  their 
number,  or  from  those  eligible  to 
become  members  of  this  credit  imion,  a 
board  of  directors  and  a  credit 
conunittee,  if  applicable,  all  to  hold 
office  until  the  first  annual  meeting  of 
the  members  and  imtil  the  election  and 
qualification  of  their  respective 
successors.  If  not  already  a  member, 
every  person  elected  under  this  section 
or  appointed  under  section  3  of  this 
article,  must  qualify  within  30  days  by 
becoming  a  member.  If  any  person 
elected  as  a  director  or  committee 
member  or  appointed  as  a  supervisory 
committee  member  does  not  qualify  as 
a  member  within  30  days  of  such  an 
election  or  appointment,  his  office  will 
automatically  become  vacant  and  be 
filled  by  the  board. 

Section  3.  Promptly  following  the 
elections  held  imder  the  provisions  of 
section  2  of  this  article,  the  board  must 
meet  and  elect  the  board  officers  who 
will  hold  office  until  the  first  meeting  of 
the  board  of  directors  following  the  first 


annual  meeting  of  the  members  and 
imtil  the  election  and  qualification  of 
their  respective  successors.  The  board 
also  appoints  a  supervisory  committee 
at  this  meeting  as  provided  in  article  DC, 
section  1,  of  these  bylaws  and  a  credit 
committee,  if  applicable.  The  members 
so  appointed  hold  office  until  the  first 
regular  meeting  of  the  board  following 
the  first  annual  meeting  of  the  members 
and  until  the  appointment  and 
quahfication  of  their  respective 
successors. 

Article  XI.  Loans  and  Lines  of  Credit  to 
Members 

Section  1.  Loans  to  individuals  may 
only  be  made  to  members  and  for 
provident  or  productive  purposes  in 
accordance  with  applicable  law  and 
regulations.  Loans  to  a  member  other 
than  a  natiual  person  may  not  exceed  its 
shareholdings  in  this  credit  union, 
unless  the  loan  is  made  jointly  to  one 
or  more  natiiral  person  members  and  a 
business  organization  in  which  they 
have  a  majority  interest,  or  if  the 
nonnatural  person  is  an  association,  the 
loan  is  made  jointly  to  a  majority  of  the 
members  of  the  association  and  to  the 
association  in  its  own  right. 

Section  2.  All  loans  made  by  the 
credit  union  must  follow  applicable  law 
and  regulations. 

Section  3.  Any  member  whose  loan  is 
delinquent  may  be  required  to  pay  a  late 
charge  as  determined  by  the  board  of 
directors. 

Article  XII.  Dividends 

Section  1.  The  board  establishes 
dividend  periods  and  declares 
dividends  as  permitted  by  the  Act  and 
applicable  regulations. 

Article  XIII.  Deposit  of  Funds 

Section  1.  All  funds  of  this  credit 
imion,  except  for  petty  cash  and  cash 
change  funds,  must  be  deposited  in 
such  quahfied  depository  or 
depositories  from  among  those 
authorized  by  applicable  law  and 
regulations  as  the  board  may  from  time 
to  time  by  resolution  designate;  and 
must  be  so  deposited  not  later  than  the 

(fill  in  number)  banking  day  after 

their  receipt:  Provided,  however.  That 

receipts  in  the  aggregate  of  $ (fill  in 

number]  or  less  may  be  held  as  long  as 
1  week  before  they  are  deposited. 

Article  XIV.  Expulsion  and  Withdrawal 

Section  1.  A  member  may  be  expelled 
only  in  the  manner  provided  by  the  Act. 
Expulsion  or  withdrawal  will  not 
operate  to  relieve  a  member  of  any 
liability  to  this  credit  union.  All 
amounts  paid  in  on  shares  by  expelled 
or  withdrawing  members,  prior  to  their 
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expulsion  or  withdrawal,  will  be  paid  to 
them  in  the  order  of  their  withdrawal  or 
expulsion,  but  only  as  funds  become 
available  and  only  after  deducting  any 
amounts  due  to  this  credit  union. 

Article  XV.  Minors 

Section  1.  Shares  may  be  issued  in  the 
name  of  a  minor. 

Article  XVI.  Definitioiu 

Section  1.  When  used  in  these  bylaws 
the  terms: 

(a)  "Act"  means  the  Federal  Credit 
Union  Act.  as  amended. 

(b)  "Administration"  means  the 
National  Credit  Union  Administration. 

(c)  "Board"  means  board  of  directors 
of  the  federal  credit  union. 

(d)  "NCUA  Board"  means  the  Board 
of  the  National  Credit  Union 
Administratic»i. 

(e)  "Regulation"  or  "regiilations" 
means  rules  and  regulations  issued  by 
the  NCUA  Board. 

(f)  "Applicable  law  and  regulations" 
means  the  Federal  Credit  Union  Act  and 
rules  and  regulations  issued  thereunder 
or  other  appUcable  federal  statutes  and 
rules  and  regulations  issued  thereunder 
as  the  context  indicates  (such  as  The 
Higher  Education  Act  of  1965). 

^  "Paid  in  and  unimpaired  capital." 
as  of  a  given  date,  means  the  balance  of 
the  paid-in  share  accounts  as  of  such 
date,  less  any  losses  that  may  have  been 
incurred  for  which  there  is  no  reserve  or 
which  have  not  been  charged  against 
undivided  earnings. 

(h)  "Surplus."  as  of  a  given  date, 
means  the  credit  balance  of  the 
imdivided  earnings  account  on  such 
date,  after  all  losses  have  been  provided 
for  and  net  earnings  or  net  losses  have 
been  added  thereto  or  deducted 
therefrom,  as  the  case  may  be.  Reserves 
are  not  considered  as  a  part  of  the 
surplus. 

(i)  "Share"  or  "shares"  means  all 
classes  of  shares  and  share  certificates 
that  may  be  held  in  accordance  with 
appUcable  law  and  regulations. 

Section  2.  If  includeid  in  the  definition 
of  the  field  of  membership  in  the 
organization  certificate  charter  of  this 
credit  union,  the  term  or  expression 
"Organizations  of  such  persons"  means 
an  organization  or  organizations 
composed  exclusively  of  persons  who 
are  within  the  field  of  membership  of 
this  credit  imion. 

Article  XVII.  General 

Section  1.  All  power,  authority, 
duties,  and  functions  of  the  members, 
directors,  officers,  and  employees  of  this 
credit  union,  pursuant  to  the  provisions 
of  these  bylaws,  must  be  exercised  in 
strict  conformity  with  the  provisions  of 


applicable  law  and  regulations,  and  of 
the  charter  and  the  bylaws  of  this  credit 
union. 

Section  2.  The  officers,  directors, 
members  of  committees  and  employees 
of  this  credit  union  must  hold  in 
confidence  all  transactions  of  this  credit 
union  with  its  members  and  all 
information  res(>ecting  their  personal 
affairs,  except  to  the  extent  deemed 
necessary  by  the  board  in  connection 
with: 

(a)  The  making  of  loans  and  extending 
lines  of  credit. 

(b)  The  collection  of  loans. 

(c)  The  guarantee  of  member  share 
drafts  by  third  parties. 

In  accordance  with  the  above,  the 
board  of  directors  may  authorize 
participation  in: 

(a)  A  credit  reporting  agency  if  it  has 
determined  that  use  of  such  an  agency 
is  essential  in  the  making  of  loans  and 
extending  lines  of  credit  and  that 
information  supplied  by  the  credit 
union  concerning  its  members  will  be 
made  available  only  to  legitimate 
members  belonging  to  that  agency  and 
persons  who  have  a  legitimate  business 
need  for  information  in  connection  with 
a  business  transaction  involving  a 
consimier. 

(b)  A  consumer  reporting  agency  if  it 
has  determined  that  information 
supplied  by  the  credit  union  is  essential 
to  the  guarantee  of  member  share  drafts 
by  that  agency. 

Section  3.  Notwithstanding  any  other 
provisions  in  these  bylaws,  any  director, 
committee  member  or  officer  of  this 
credit  union  may  be  removed  bom 
office  by  the  affirmative  vote  of  a 
majority  of  the  members  present  at  a 
special  meeting  called  for  the  purpose, 
but  only  after  an  opportunity  has  been 
given  to  be  heard. 

Section  4.  No  director,  committee 
member,  officer,  agent,  or  employee  of 
this  credit  imion  may  participate  in  any 
manner,  directly  or  indirectly,  in  the 
deliberation  upon  or  the  determination 
of  any  question  affecting  his  pecuniary 
or  personal  interest  or  the  pecuniary 
interest  of  any  corporation,  partnership, 
or  association  (other  than  this  credit 
imion)  in  which  he  or  she  is  directly  or 
indirectly  interested.  In  the  event  of  the 
disqualification  of  any  director 
respecting  any  matter  presented  to  the 
board  for  deliberation  or  determination, 
such  director  must  withdraw  from  such 
deliberation  or  determination;  and  in 
such  event  the  remaining  qualified 
directors  present  at  the  meeting,  if 
constituting  a  quorum  with  the 
disquaUfied  director  or  directors,  may 
exercise  with  respect  to  this  matter,  by 
majority  vote,  all  the  powers  of  the 
board.  In  the  event  of  the 


disqualification  of  any  member  of  the 
credit  committee,  if  applicable  or  the 
supervisory  committee,  such  committee 
member  must  withdraw  from  such 
deliberation  or  determination. 

Section  5.  Copies  of  the  organization 
certificate  of  this  credit  imion.  its 
bylaws  and  any  amendments  thereof, 
and  any  special  authorizations  by  the 
Administration  must  be  preserved  in  a 
place  of  safekeeping.  Returns  of 
nominations  and  elections  and 
proceedings  of  all  regular  and  special 
meetings  of  the  members  and  directors 
must  be  recorded  in  the  minute  books 
of  this  credit  union.  The  minutes  of  the 
meetings  of  the  members,  the  board,  and 
the  committees  must  be  signed  by  their 
respective  chairmen  or  presiding 
officers  and  by  the  persons  who  serve  as 
secretaries  of  such  meetings. 

Section  6.  All  books  of  account  and 
other  records  of  this  credit  union  must 
be  available  at  all  times  to  the  directors 
and  committee  members  of  this  credit 
union.  The  charter  and  bylaws  of  this 
credit  union  must  be  made  available  for 
inspection  by  any  member  and.  if  the 
member  requests  a  copy,  it  will  be 
provided  for  a  reasonable  fee. 

Section  7.  Each  member  must  keep 
the  credit  union  informed  about  his 
current  address. 

Section  8.  (a)  The  credit  union  may 
elect  to  indemnify  to  the  extent 
authorized  by  (check  one) 

[     ]  law  of  the  state  of : 

I    ]  Model  Business  Corporation  Act: 

the  following  individuals  fit)m  any 
liability  asserted  against  them  and 
expenses  reasonably  incurred  by  them 
in  connection  with  judicial  or 
administrative  proceedings  to  which 
they  are  or  may  become  parties  by 
reason  of  the  performance  of  their 
official  duties  (check  as  appropriate). 

[  ]  current  officials 

[  ]  former  officials 

[  1  current  employees 

[  ]  former  employees 

(b)  The  credit  union  may  purchase 
and  maintain  insurance  on  behalf  of  the 
individuals  indicated  in  (a)  above 
against  any  liability  asserted  against 
them  and  expenses  reasonably  incurred 
by  them  in  their  official  capacities  and 
arising  out  of  the  performance  of  their 
official  duties  to  the  extent  such 
insurance  is  permitted  by  the  applicable 
state  law  or  the  Model  Business 
Corporation  Act. 

(c)  The  term  "official"  in  this  bylaw 
means  a  person  who  is  a  member  of  the 
board  of  directors,  credit  committee, 
supervisory  committee,  other  volunteer 
committee  (including  elect  "1  or 
appointed  loan  officers  or  membership 
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officers),  established  by  the  board  of 
directors.         j 

Article  XVm.  Amendments  of  Bylaws 
and  Charter 

Section  1 .  Ainendments  of  these 
bylaws  may  be  adopted  and 
amendments  of  the  charter  requested  by 
the  affirmativel  vote  of  two-thirds  of  the 
authorized  nuikiber  of  members  of  the 
board  at  any  duly  held  meeting  thereof 
if  the  members  of  the  board  have  been 
given  prior  written  notice  of  said 
meeting  and  the  notice  has  contained  a 
copy  of  the  proposed  amendment  or 
amendments.  No  amendment  of  these 
bylaws  or  of  tfa|B  charter  shall  become 
effective,  howaver,  until  approved  in 
writing  by  the  NCUA  Board. 

(FR  Doc.  98-33M7  Filed  12-31-98;  8:45  am) 
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NATIONAL  II 


INSTITUTE 


FOR  LITERACY 


Notice  of  Meeting,  Advisory  Board 

agency:  National  Institute  for  Literacy. 
ACTION:  Notice  of  meeting. 


SUMMARY:  ThislNotice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TME:  January  13. 1999  from 
9:00  AM  to  5:O0  PM. 
AD0AE8SES:  National  Institute  for 
Literacy,  800  Cpnnecticut  Avenue.  NW, 
Suite  200.  Was|ungton,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Coles,  Executive  Assistant  to  the 
NIFL  Director,  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW, 
Suite  200,  Washington,  DC  20006. 
Telephone  (202)  632-1507. 
SUPPLEMENTARY  INK)RMATION:  The  Board 
is  estabhshed  under  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I  of  Pub.  I^.  102-73,  the  National 
Literacy  Act  of  |1991.  The  Board  consists 
of  ten  Individu^s  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  To  Board  is  estabUshed  to 
advise  and  make  recommendations  to 
the  Interagency  Group,  composed  of  the 
Secretaries  of  Bducation,  Labor,  and 
Health  and  Human  Services,  which 
administere  th4  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considecs  the  Board's 
recommendations  in  planning  the  goals 


of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington,  DC  on  January  13, 1999 
from  9:00  AM  to  5:00  PM.  The  meeting 
of  the  NIFL  Board  is  open  to  the  public. 
This  meeting  of  the  Board  will  focus  on 
the  following  agenda  items:  The 
administrative  structure  of  the  NIFL  and 
its  staffing;  an  update  of  NIFL  activities, 
and  its  role  in  carrying  out  the  goals  of 
the  Reading  Excellence  Act.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
National  Institute  for  Literacy.  800 
Connecticut  Avenue,  NW,  Suite  200. 
Washington.  IX  20006  from  8:30  AM  to 
5:00  PM,  Monday  through  Friday. 

Dated:  December  28, 1998. 
Shaiyn  M.  Abbott, 
Executive  Officer.  National  Institute  for 

Literacy. 

[FR  Doc.  98-34823  Filed  12-31-98;  8:45  am] 
B«.LINQ  CODE  M6S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DodwINcSO-ISS] 

Big  Rock  Point  Plant;  Consumers 
Energy  Company;  Notice  of  Partial 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumera 
Energy  Company  (Consumers  or  the 
licensee)  to  withdraw  parts  of  its 
September  19.  1997.  application,  as 
supplemented  October  10  and 
November  12, 1997,  and  June  5,  July  21 
and  27,  October  14,  November  25  and 
December  21, 1998,  for  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-6  for  the  Big  Rock 
Point  (BRP)  Plant  located  in  Charlevoix 
County,  Michigan. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  3, 
1997  (62  FR  63974),  pursuant  to  the 
licensee's  September  19, 1997,  request, 
as  supplemented.  This  proposed 


amendment  was  to  amend  the  DPR-6 
license  and  change  Appendix  A, 
Technical  Specifications  (TS),  to  the 
license  to  reflect  the  permanently 
shutdown  and  defueled  condition  of  the 
BRP  facility. 

By  letters  dated  November  25  and 
December  21, 1998,  the  licensee 
proposed  to  withdraw  parts  of  its 
September  19, 1997,  request,  as 
supplemented.  As  requested  in  the 
November  25,  1998,  letter,  these  parts 
include  withdrawal  of  proposed 
changes  with  regard  to:  (1)  storage  of 
spent  fuel  with  a  decay  time  of  greater 
than  one  year  in  the  outer  three  rows  of 
the  fuel  rack  adjacent  to  the  south  wall 
of  the  spent  fuel  pool;  (2)  deletion  of 
portions  of  TS  6.12. l.b  regarding  the  use 
of  a  radiation  monitoring  device  which 
continuously  integrates  the  radiation 
dose  rate  in  the  area  and  alarms  when 
a  preset  integrated  dose  is  received;  (3) 
applicabihty  of  TS  6.12.2  wording  to 
dose  rates  equal  to  1000  millirem  per 
hour  at  30  centimetera  but  less  than  500 
rads  per  hour  at  1  meter  from  the 
radiation  source;  (4)  replacement  of  TS 
6.12.2  regarding  the  dose  rate  levels  in 
the  immediate  work  areas  and  the 
maximum  stay  time  for  individuals  in 
that  area;  (5)  replacement  of  TS  13.1.3.1 
regarding  limitations  on  dose  rate  due  to 
radioactive  materials  released  in 
gaseous  effluents;  and,  (6)  deletion  of  TS 
13.1.4.3  regarding  dose  to  a  member  of 
the  public  from  tritium  and  all 
radionuclides  in  particulate  form  with 
half  lives  greater  than  8  days  in  gaseous 
effluents.  In  its  December  21, 1998, 
letter,  Consumera  requested  to  withdraw 
its  proposed  revision  of  the  first 
sentence  in  paragraph  2.A.  of  the  DPR- 
6  license  that  added  the  phrase 
"decommissioning  of  prior  to  "Big 
Rock  Point  Plant." 

For  further  details  with  respect  to  this 
action,  see  appUcation  for  amendment 
dated  September  19, 1997,  as 
supplemented  October  10  and 
November  12,  1997,  and  Jime  5,  July  21 
and  27,  October  14, 1998,  and  lettera 
dated  Nov«nber  25  and  December  21, 
1998,  the  last  two  of  which,  in  part, 
withdrew  certain  portions  of  the 
proposed  amendment  request.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  North 
Central  Michigan  College  Library,  1515 
Howard  Street,  Petoskey,  MI  49770. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  December  1998. 
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For  the  Nuclear  Regulatory  Commission. 
PaulW.IUiTJs. 

Project  Manager,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-34791  Filed  12-31-98;  8:45  am] 
MUMQ  OOOt  TBM-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-464] 

Public  Service  Electric  A  G&s 
Company;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
C^onunission  (the  Commission)  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  withdraw  its  application  dated 
August  26, 1997,  as  supplemented  April 
24, 1998,  and  September  24,  1998,  for 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-57  for  the 
Hope  Creek  Generating  Station,  located 
in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
(TS)  4.6.5. 3. l.b,  for  the  Filtration, 
Recirculation  and  Ventilation  System 
(FRVS)  Ventilation  Subsystem,  and  TS 
4.6.5.3.2.b  for  the  FRVS  Recirculation 
Subsystem.  The  revisions  would  have 
allowed  the  FRVS  heaters  to  be 
"operating  (automatic  heater 
modulation  to  maintain  relative 
humidity)"  instead  of  "on"  when 
performing  the  10-hour  monthly 
surveillance  test 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  8, 1997 
(62  FR  52587).  However,  by  letter  dated 
December  21, 1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26. 1997,  as 
supplemented  April  24, 1998,  and 
September  24, 1998,  and  the  licensee's 
letter  dated  December  21, 1998,  which 
withdrew  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Ptiblic  Docimient  Room, 
the  Gelman  Bmlding,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Pennsvllle  Public  Library,  190  S. 
Broadway,  Pennsvllle,  NJ,  08070. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  December  1998. 


For  the  Nuclear  Regulatory  Commission. 
Richard  B.  Ennis. 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — l/n.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  98-34792  Filed  12-31-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  030-34318.  UoMM  No.  06- 
30361-01.  EA  96-621] 

Special  Testing  Laboratories,  Inc.,  P.O. 
Box  200,  Bethel.  Connecticut  068M- 
0200;  Order  SUspsndIng  License 
(Effective  Immediately) 

I 

Special  Testing  Laboratories,  Inc. 
(Special  Testing  or  Licensee)  is  the 
holder  of  Byproduct  Nuclear  Material 
License  No.  06-30361-01  Issued  by  die 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  license  authorizes  possession 
and  use  of  Troxler  Electronics 
Laboratories,  Campbell  Pacific  Nuclear, 
Humbolt  Scientific,  Seamen  Nuclear,  or 
Solltest  nuclear  gauges.  Mr.  Richard 
Speclale  (Mr.  Speciale)  is  the  President 
and  Radiation  Safety  Officer  of  Special 
Testing  Laboratories.  The  license  was 
Issued  on  August  6, 1997,  and  is  due  to 
expire  on  August  31,  2007. 

License  No.  06-19720-01  authorizing 
possesion  and  use  of  portable  nuclear 
density  gauges  was  previously  Issued  to 
Testwell  Craig  Laboratories  of 
Connecticut,  Inc.  (Testwell  Craig),  but 
was  suspended  on  July  1, 1996,  due  to 
non-payment  of  fees.  Mr.  Speclale  was 
also  the  President  of  Testwell  Craig. 

n 

On  October  14, 15,  and  16, 1998,  and 
November  9-10, 1998,  an  NRC  Region  I 
inspector,  accompanied  by  an 
investigator  from  the  NRC  Office  of 
Investigations,  conducted  an  inspection 
at  die  Licensee's  facility  in  Bethel, 
Connecticut.  Ehuing  the  inspection,  the 
NRC  determined  that:  (1)  portable 
gauges  containing  NRC-Ucensed 
material  were  routinely  used  by  some 
Licensee  employees  who  had  not 
received  the  required  training;  (2)  some 
Licensee  employees  were  using  the 
gauges  without  being  provided  the 
required  personnel  dosimeters;  and  (3) 
leajc  tests  of  the  gauges  were  not  being 
performed  at  the  required  frequency. 

E)uring  the  October  inspection,  Mr. 
Speclale  was  Interviewed  by  the 
Inspector  and  investigator.  In  that 
interview,  Mr.  Speciale,  when 
questioned  concerning  the  scope  of  the 
Licensee's  program.  Informed  the  NRC 


that  the  Licensee  possessed  four  Troxler 
portable  gauges  that  were  used  by  three 
or  four  authorized  users,  including 
himself.  He  also  stated  that  he  did  not 
believe  any  of  his  field  technicians  were 
operating  gauges  without  training. 

The  NRC  inspector  and  Investigator 
returned  to  the  facility  on  November  9- 
10, 1998,  to  complete  the  investigation, 
at  which  time  the  NRC  was  provided 
records  indicating  that  nine  individuals 
had  received  manufacturer's  training  on 
October  29. 1998,  which  was 
subsequent  to  the  NRC's  October  1998 
visit.  Mr.  Speciale  was  questioned  as  to 
why  nine  individuals  had  received  such 
training  when  he  had  previously  stated 
that  gauges  were  used  by  three  or  four 
users.  Although  Mr.  Speciale  initially 
maintained  that  only  three  individuals 
were  using  four  gauges,  h»  subsequenUy 
stated,  and  available  records  showed, 
that  Speciale  Testing  possessed  13 
gauges,  and  these  gauges  were  used  by 
as  many  as  14  individuals.  Also,  during 
the  November  inspection,  seven  gauge 
users  stated  that  they  used  portable 
gauges  without  formal  training  for 
periods  ranging  fit>m  several  weeks  to 
four  years  prior  to  October  29,  1998.  In 
addition,  the  NRC  learned,  based  on 
discussions  with  Mr.  Speclale,  that 
there  were  periods  when  gauge  users 
were  not  provided  personnel 
dosimeters.  Further,  five  gauge  users 
stated  that  they  operated  portable 
gauges  without  wearing  "film  badges" 
for  periods  ranging  from  one  to  several 
months  prior  to  October  1998.  When 
questioned  as  to  why  individuals  were 
using  gauges  without  training  or 
personnel  dosimeters,  Mr.  Speciale 
indicated  that  the  required  training  and 
dosimeters  were  not  previously 
provided  due  to  financial 
considerations,  even  though  he 
continued  to  direct  the  individuals  to 
use  the  gauges. 

Based  on  this  November  review  by  the 
NRC,  Mr.  Speciale,  during  the  October 
1998  communications  with  the  NRC 
regarding  the  review  of  gauges  being 
used,  the  number  of  users,  and  the 
training  of  those  users,  provided 
information  to  the  NRC  that  he  knew  at 
the  time  was  not  complete  and  acctirate 
In  all  material  respects. 

Furthermore,  during  a  subsequent 
interview  with  the  OI  investigator  on 
November  19, 1998,  Mr.  Speciale  also 
admitted  that  he  "never  stopped  using 
nuclear  gauges"  after  the  Testwell  Craig 
license  was  suspended  for  non-payment 
of  fees  and  before  the  Special  Testing 
license  was  issued.  He  stated  that  he 
failed  to  do  so  because  Test  <^  all  Craig 
had  "job  commitments  to  finioh." 
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The  NRC  inyestigation  is  continuing. 
However,  in  light  of  the  facts  set  forth 
in  Section  II,  the  NRC  finds  that  the 
Licensee  has  dehberateiy  violated  NRC 
requirements  by:  (1)  directing  untrained 
individuals  to  use  gauges,  contrary  to 
License  Condition  II.A;  (2)  not 
providing  the^  individuals  with  the 
necessary  dosimetry  while  they  were 
using  the  gau«s,  contrary  to  License 
Condition  19;  (3)  making  false 
statements  to  iftie  NRC,  contrary  to  10 
CFR  30.9.  Furthermore,  the  facts  show 
that  Mr.  Speci^le  used  gauges  between 
July  1. 1996  artd  August  6, 1997,  even 
though  Testwall  Craig's  license  had 
been  suspended  for  nonpayment  of  fees 
and  Special  Tasting's  license  had  not 
yet  been  issued,  contrary  to  10  CFR  30.3 
and  the  Order  Suspending  License 
issued  to  Testwell  Craig. 

Deliberately  violating  NRC 
requirements  is  significant  because  the 
NRC  must  be  able  to  rely  on  the 
integrity  of  Licensee  employees  to 
comply  with  h^RC  requirements. 
Moreover,  providing  false  information 
to  the  NRC  is  of  significant  regulatory 
concern  because  the  Commission  must 
be  able  to  rely  on  its  licensees  to 
provide  compete  and  accurate 
information.  Directing  untrained 
individuals  to  conduct  NRC-licensed 
activities  and  not  providing  dosimetry  is 
also  of  significent  regulatory  concern 
because  misus^  of  gauges  (which 
contain  NRC-ljcensed  material)  could 
result  in  unne((essary  radiation 
exposures  to  vforkers  or  members  of  the 
public.  Given  the  above,  it  appears  that 
the  Licensee  is  either  unwilling  or 
unable  to  comply  with  the 
Commission's  requirements. 

Consequent^,  I  lack  the  requisite 
reasonable  assurance  that  the  Licensee's 
current  operations  can  be  conducted 
under  License  No.  06-30361-01  in 
compliance  with  the  Commission's 
requirements,  fend  that  the  health  and 
safety  of  the  piiblic,  including  the 
Licensee's  employees,  will  be  protected. 
Therefore,  the  public  health,  safety  and 
interest  require  that  License  No.  06- 
30361-01  be  suspended,  with  the 
exception  of  certain  requirements 
enumerated  in  Section  IV  below, 
pending  completion  of  the  NRC 
investigation  ahd  further  Order  by  the 
NRC.  Furthemjore,  pursuant  to  10  CFR 
2.202, 1  find  that  the  significance  of  the 
conduct  described  above  is  such  that  the 
public  health,  feafety  and  interest  require 
that  this  Order  be  immediately  effective. 

IV 

Accordingly  pursuant  to  Sections  81, 
161b,  161i,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 


and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Fart  30,  it  is 
hereby  ordered,  effective  immediately, 
that: 

A.  Except  as  provided  below,  the 
authority  to  perform  NRC-licensed 
activities  under  License  No.  06-30361- 
01  is  hereby  suspended  pending 
completion  of  the  NRC  investigation 
and  further  Order  by  the  NRC. 

B.  All  NRC  licensed  material  in  the 
Licensee's  possession  shall  be  placed  in 
locked  storage  at  21  Henry  Street, 
Bethel,  Connecticut  and  shall  not  be 
used. 

C.  The  Licensee  shall  not  receive  any 
NRC  licensed  material  while  this  order 
is  in  effect. 

D.  All  records  related  to  licensed 
activities  shall  be  maintained  in  their 
original  form  and  shall  not  be  removed 
or  altered  in  any  way. 

E.  Within  2  days  of  the  date  of  the 
Order,  all  Licensee  employees  shall  be 
informed  of  this  Order. 

F.  Within  7  days  of  the  date  of  the 
Order,  the  NRC  shall  be  provided  a  list 
of  all  clients  for  whom  the  Licensee  has 
performed  activities  that  involve  use  of 
the  gauges  within  the  past  12  months. 

G.  Within  24  hours  of  receipt  of  this 
Order,  a  copy  of  this  Order  shall  be 
posted  at  the  facility,  pursuant  to  10 
CFR  19.11(a)(4). 

The  Regional  Administrator,  Region  I, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief  Rulemaking  and  Adjudications 
Staff,  Washington,  D.C.  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road,  King  of  Prussia, 


Pennsylvania,  19406,  and  to  the 
Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Piirsuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  imfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  FV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  AN 
ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDIATE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 
[FR  Doc.  9&-34793  Filed  12-31-98;  8:45  ami 

BILUNQ  CODE  75MM)1-P 


DEPARTMENT  OF  STATE 

Public  Notice  2930] 

Bureau  of  Political-Military  Affairs; 
Office  of  Defense  Trade  Control; 
Munitions  Export  Involving  CWP 
Industries,  Inc.  and/or  Luciana 
Lawrence 

agency:  Department  of  State. 
ACTION:  Notice. 

summary:  It  shall  be  the  policy  of  the 
Department  of  State  to  deny  all  export 
license  applications  or  approvals  sought 
by  CWP  Industries,  Inc.  and  any  of  their 
subsidiaries,  associated  companies  or 
successor  entities,  of  defense  articles  or 
defense  services  and  Luciana  Lawrence 
to  export  or  otherwise  transfer  defense 
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articles  and  defense  services  pursuant  to 
section  38  of  the  Aims  Export  Control 
Act. 

EFFECTIVE  DATE:  January  4. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  S.  Rhoads,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (703)  875-6644. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  taken  pursuant  to 
sections  38  of  the  Arms  Export  Control 
Act  (AECA)  (22  U.S.C.  2778)  and 
126.7(1)  and  (2)  of  the  International 
Traffic  in  Arms  Regulations  (ITAR)  (22 
CFR  126.7(1)  and  (2))  in  furtherance  of 
the  national  security  and  foreign  policy 
of  the  United  States.  It  will  remain  in 
force  imtil  rescinded. 

This  action  also  precludes  the  use  by 
such  entities  and  persons  of  any 
exemptions  from  license  or  other 
approval  requirements  included  in  the 
ITAR  (22  CFR  parts  120-130). 

Dated;  December  21, 1998. 
Michael  T.  Dixon, 

Assistant  Director,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military  Affairs. 
[FR  Doc.  98-34758  Filed  12-31-98;  8:45  am] 

BILUNO  CODE  4710-2S-P 

DEPARTMENT  OF  STATE 
Public  Notice  No.  2946] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law;  Notice  of  Renewal  of  Charter 

The  Charter  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law  was  renewed  on 
December  2, 1998  and  expires  on 
December  2,  2000. 

The  Advisory  Committee  assists  the 
State  Department  to  monitor  domestic 
and  international  developments  in 
private  international  law,  and  provides 
information  to  assist  in  the  development 
of  United  States  positions  for 
international  efforts  to  negotiate 
uniform  rules  of  private  law  by  treaty, 
model  national  laws,  and  other  means. 

The  Advisory  Committee  has  focussed 
on  work  undertaken  or  proposed  for 
various  international  bodies,  including 
the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL), 
the  Hague  Conference  on  Private 
International  Law;  the  International 
Institute  for  the  Unification  of  Private 
Law  (UNIDROIT),  the  Organization  of 
American  States  (OAS),  and  others.  The 
Committee  reviewed  proposed  positions 
for  the  negotiation  at  the  Hague 
Conference  of  a  multilateral  convention 
on  jurisdiction  and  enforcement  of 
foreign  judgments;  the  United  Nations 


model  international  law  on  cross-border 
insolvency:  the  1996  Hague  Convention 
on  the  Protection  of  Minors;  new  UN 
Rules  on  electronic  commerce;  proposed 
positions  on  UNCITRAL  work  on 
international  digital  signature  systems; 
and  proposed  federal  legislation  to 
implement  the  Hague  Convention  on 
Inter-Country  Adoption. 

In  addition  to  persons  designated  as 
members  who  represent  interested 
nationally-based  groups,  broad  public 
participation  is  relied  on  for  the 
Committee's  work,  and  a  wide  range  of 
experts  and  interest  groups  participate 
as  a  regular  part  of  the  Committee's 
work  throughout  the  year.  Public  notice 
is  provided  for  all  meetings  and  public 
notice  is  provided  as  well  for  comment 
on  various  international  documents  and 
proposals. 
Harold  S.  Burman, 

Executive  Director.  Secretary  of  State's, 
Advisory  Committee  on  Private  International 
Law. 
[FR  Doc.  98-34759  Filed  12-31-98;  8:45  am) 

BILLING  CODE  471IM»-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  December  25, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procediu-al  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-1998-4605. 

Date  Filed:  December  22, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope;  January  19, 1999. 

Description:  Amendment  No.  2  of  the 
Application  of  Cargolux  Airlines 
International,  S.A.,  pursuant  to  49 
U.S.C.  Section  41302,  and  Subpart  Q. 
requests  an  amendment  of  its  Foreign 
Air  Carrier  Permit  to  authorize  it  to 
provide  Seventh  Freedom  all-cargo 
charter  services  as  specifically  added  to 


the  United  States-Luxembourg  Air 

Transport  Agreement. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

IFR  Doc.  98-34782  Filed  12-31-98;  8:45  am) 

BILUNO  CODE  4»1»-a2-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Issues — New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY;  Notice  is  given  of  a  new  task 
assigned  to  arid  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Quentin  J.  Smith,  Federal  Aviation 
Administration  (AFS-200),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  phone  (202) 
267-5819;  fax  (202)  267-5229. 
SUPPLEMENTARY  INFOMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its 
regulations  and  practices  with  its 
trading  partners  in  Europe  and  Canada. 

One  area  ARAC  deals  with  is  air 
carrier  operations  issues.  These  issues 
involve  the  operational  requirements  for 
air  carriers,  including  crewmember 
requirements,  airplane  operating 
performance  and  limitations,  and 
equipment  requirements. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendations 
on  the  following  harmonization  tasks: 

Tasks  1  through  3  have  been 
previously  published  and  are  restated 
here  for  continuity;  Task  4  is  new  and 
is  hereby  added  by  this  notice.  Task  4 
also  cites  the  required  completion  date 
for  all  tasks. 

Airplane  Performance  Operating 
Limitations 

1.  Review  FAA  and  JAA^rplane 


202 


Federal  Register /Vol.  64,  No.  1/ Monday,  January  4,  1999 /Notices 


operational  performance  requirements 
(14  CFR  parts  ^21  and  135/JAR-OPS) 
and  develop  a  jist  of  differences 
between  the  tv^o  sets  of  requirements. 
(Use  should  bo  made  of  preliminary 
work  on  the  ta$k  carried  out  by 
industry).  During  this  review,  if 
differences  are  identified  in  the 
associated  certification  requirements, 
such  differences  should  be  reported  to 
the  Aviation  Rfilemaking  Advisory 
Committee  (A^AC)  and  the 
Harmonization,  Management  Team  by 
the  FAA  and  JAA  contracts. 

2.  When  the  ^t  step  is  completed, 
explore  the  fealibility  of  harmonization 
of  each  identified  difference  in  the 
following  order  of  priority:  Performance 
Class  A,  Class  B,  and  Class  C. 

3.  Develop  r^conrniendaUons  for 
common  (harmonized)  operational 
performance  requirements  for  those 
items  identified  under  item  2  above  as 
being  feasible  fbr  harmonization.  If  the 
working  group  determines  FAA 
rulemaking  is  required,  that 
determination  must  be  forwarded  to  the 
FAA  for  consid|eration  of  rulemaking 
priority,  resourte  allocation,  and 
additional  tasking  to  ARAC,  as 
appropriate,     i 

4.  (The  new  task)  Within  one  year  of 
publication  of  Ipis  revised  ARAC  task  in 
the  Federal  Register,  recommend:  a) 
whether  the  standards  adopted  by  the 
FAA  on  Februaty  18, 1997,  in  the  final 
rule,  "Improved  Standards  for 
Determining  Rejected  Takeoff  and 
Landing  Performance,"  should  be 
applied  retroactively  to  airplanes 
currently  in  us#  or  airplanes  of  existing 
approved  designs  that  will  be 
manufactured  i|i  the  future;  and  b) 
whether  to  ado|>t  a  requirement  for 
operators  to  taije  into  account  any 
distance  needed  to  align  the  airplane  on 
the  runway  in  the  direction  of  takeoff. 
The  standards  ileferenced  in  (a)  revise 
the  method  for  taking  into  account  the 
time  needed  for  the  pilot  to  accomplish 
the  procedures  ;for  a  rejected  takeoff; 
require  that  takeoff  performance  be 
determined  for  Wet  runways;  and 
require  that  rejected  takeoff  and  landing 
stopping  distances  be  based  on  worn 
brakes,  but  apply  only  to  airplanes 
whose  type  certification  basis  includes 
Amendment  2S-92  (effective  March  20, 
1998)  or  equivalent.  JAR-OPS  1  requires 
operators  of  Performance  Class  A 
airplanes  to  takfe  wet  runways  and 
nmway  aUgnm^nt  distance  into  account 
regardless  of  th0  type  certification  basis 
of  the  airplane. 

Working  Group  Activity 

The  Airplanel  Performance 
Harmonization  Working  Group  is 


expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  air  carrier  operations  issues 
held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  an  appropriate  report. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider  air 
carrier  operations  issues. 

Participation  in  the  Working  Group 

The  Airplane  Performance 
Harmonization  Working  Group  is 
composed  of  experts  having  an  interest 
in  the  assigned  tasks.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee.  The 
working  group  has  formed.  However,  an 
individual  who  has  specific  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
contact  the  person  listed  imder  the 
caption  FOR  FURTHER  INFORMATION 
COffTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  by  the  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 
To  the  extent  possible,  the  composition 
of  the  working  group  will  be  balanced 
among  the  aviation  interests  selected  to 
participate. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Airplane 
Performance  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 


Issued  in  Washington,  DC,  on  December 
23, 1998. 
Quentin  J.  Smith, 

Assistant  Executive  Director,  Air  Carrier 
Operations  Issues  Group,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  98-34765  Filed  12-31-98;  8:45  am) 

BiLUNQ  COOE  49n>-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  193/Eurocae 
Working  Group  44;  Terrain  and  Airport 
Datat>ases 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
193/EURC)CAE  Working  Group  44 
meeting  to  be  held  January  18-21, 1999, 
starting  at  9:00  a.m.  on  January  18.  The 
meeting  will  be  held  at  the  Sheraton 
Denver  Technical  Center,  7007  South 
Clinton  Street,  Englewood,  Colorado. 

The  agenda  will  be  as  follows: 
Monday,  Janucuy  18,  Opening  Plenary 
Session:  (1)  Chairmen's  Introductory 
Remarks;  (2)  Review/ Approval  of 
Meeting  Agenda;  (3)  Review  of 
Summary  of  the  Previous  Meeting  (4) 
Subgroup  2,  Terrain  and  Obstacle 
Databases:  (a)  Review  of  Summary  of  the 
Previous  Meeting;  (b)  Review  of  Actions 
Taken  during  the  Previous  Meeting;  (c) 
Presentations;  (d)  Review  of  the  Draft 
Docimient.  Tuesday,  January  19:  (5) 
Subgroup  2,  continuation  of  previous 
day's  discussions.  Wednesday,  January 
20:  (6)  Subgroup  3,  Airport  Databases. 
Thursday,  January  21:  (7)  Subgroup  3, 
continuation  of  previous  day's 
discussions.  Closing  Plenary  Session:  (8) 
Summary  of  Subgroups  2  and  3 
Meetings;  (9)  Assign  Tasks;  (10)  Other 
Business;  (11)  Dates  and  Locations  of 
Next  Meetings;  (12)  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Washington,  DC,  20036;  (202) 
833-9339  (phone),  (202)  833-9434  (fax), 
or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  December 
28. 1998. 
Richard  A.  Cox, 
Designated  Official. 
(FR  Doc.  98-34767  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
#99-05-U-00-STL  to  use  the  Revenue 
from  a  Passenger  Facility  Charge 
(PFC)  at  Lamt}ert-St.  Louis 
International  Airport,  St  Louis, 
Missouri 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Lambert-St.  Louis  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  3,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  te-Col.  Leonard 
L.  Griggs,  Jr.,  Director  of  Airports, 
Lambert-St.  Louis  International  Airport, 
at  the  following  address:  City  of  St. 
Louis  Airport  Authority,  P.O.  Box 
10212,  St.  Louis,  Missouri  63145. 

Air  carriers  euid  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  St. 
Louis  Airport  Authority,  Lambert-St. 
Louis  International  Airport,  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lome  K.  Sandridge,  PFC  Program 
Manager,  FAA,  Central  Region,  601  E. 
12th  Street,  Kansas  City.  MO  64106. 
(816)  426-4730.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  the  Lambert-St. 
Louis  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  18, 1998,  the  FAA 
determined  that  the  application  to  use 


the  revenue  from  a  PFC  submitted  by 
the  City  of  St.  Louis  Airport  Authority, 
St.  Louis,  Missouri,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  1,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  S3.00. 

Actual  charge  effective  date:  July, 
1998. 

Estimated  charge  expiration  date: 
January,  2002. 

Total  approved  net  PFC  revenue: 
$155,000,000. 

Brief  description  of  proposed  projects: 
Property  and  Business  Acquisition  for 
Natural  Bridge  Road  Relocation  (Phase 
1);  Land  Acquisition  for  Natural  Bridge 
Road  Relocation  (Phase  2);  Land 
Acquisition  for  New  Runway  12R/30L 
Site  Preparation  Work;  Early  Road 
Work;  and  Program  Management  and 
Design  Fees  for  Roads  and  Runway 
(including  Program  Management 
Consultant/ Airport  Development 
Program  Consultation  Fees). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 

INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lambert-St. 
Louis  International  Airport. 

Issued  in  Kansas  Qty.  Missouri  on 
December  18, 1998. 
George  A.  Hendon, 

Manager,  Airports  Division  Central  Region. 
[FR  Doc.  98-34773  Filed  12-31-98;  8:45  am] 

BILUNQ  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
pocket  No.  MARAD-98^950] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  vfith  the 

Paperwork  Reduction  Act  of  1995.  this 

notice  announces  the  Maritime 

Administration's  (MARAD's)  intentions 

to  request  extension  of  approval  for 

three  years  of  a  currently  approved 

information  collection. 

DATES:  Comments  should  be  submitted 

on  or  before  March  5. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  M.  Boyd,  Office  of  Financial 


Approvals,  Maritime  Administration, 
MAR-580,  Room  8114,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Telephone  202-366-5870  or  FAX  202- 
366-7901.  Copies  of  this  collection  can 
also  be  obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Uniform  Financial 
Reporting  Requirements. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0005. 

Form  Numbers:  MA-172. 

Expiration  Date  of  Approval:  October 
31,  1999. 

Summary  of  Collection  of 
Information:  The  Uniform  Financial 
Reporting  Requirements  are  used  as  a 
basis  for  preparing  and  filing 
semiannual  and  annual  financial 
statements  with  the  Maritime 
Administration.  Regulations  requiring 
financial  reports  to  the  Maritime 
Administration  are  authorized  by 
Section  21,  Shipping  Act.  1916.  as 
amended,  and  Section  801.  Merchant 
Marine  Act.  1936.  as  amended. 

Need  and  Use  of  the  Information:  The 
collected  information  is  necessary  for 
MARAD  to  determine  compliance  with 
regulatory  and  contractual 
requirements. 

Description  of  Respondents:  Vessel 
owners  acquiring  ships  from  MARAD 
on  credit,  companies  chartering  ships 
from  MARAD,  and  companies  having 
Title  XI  guarantee  obligations. 

Annual  Responses:  220. 

Annual  Burden:  2090  hours. 

Comments:  Signed  wn-itten  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL^Ol.  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590.  Sj>ecifically,  address  whether 
this  information  collection  is  necessary 
for  proper  performance  of  the  function 
of  the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this  burden 
and  ways  to  enhance  quality,  utility, 
and  clarity  of  the  information  to  be 
collected.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  ET.  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  Worid  Wide  Web  at  http:/ 
dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  Decemt)er  28, 1998. 
Joel  C  Richard, 
Secretary. 
[FR  Doc.  98-34756  Filed  12-31-98;  8:45  am] 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENt  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


P99-1 


[Docket  No.  RP99-1 74-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Compliance  Filing 

Correction 

In  notice  document  98-33788, 
beginning  on  plage  70763,  in  the  issue  of 
Tuesday,  Decetnber  22,  1998,  the  docket 
number  should  appear  as  set  forth 
above. 
(FR  Doc.  Ca-337B8  Filed  12-31-98;  8:45  am) 

BILUNQ  COOE  1S0541-D 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MO  Docket  No.  98-200;  FCC  98-298] 

Assessment  and  Collection  of 
Regulatory  Fees  For  Fiscal  Year  1999 

Correction 

In  proposed  rule  document  98-33564, 
beginning  on  page  70090,  in  the  issue  of 
Friday,  December  18, 1998,  make  the 
following  correction: 

On  page  70092,  in  the  third  column, 
in  paragraph  19,  in  the  fifth  line,  "July" 
should  read  "January". 
(FR  Doc.  C8-33564  Filed  12-31-98;  8:45  am] 

nUlNQ  CODE  150S-41-O 

FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Correction 

In  notice  document  98-33846 
beginning  on  page  70773  in  the  issue  of 
Tuesday,  December  22, 1998  make  the 
following  correction: 

On  page  70773,  in  the  third  column, 
imder  DATES,  in  the  second  line  "[insert 
date  60  days  from  publication  in  the 
Federal  Register!"  should  read 
"February  22, 1999". 
[FR  Doc.  C8-33846  Filed  12-31-98;  8:45  am] 

BILUNG  CODE  1S05-01-D 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  S^19A] 

PIN  1218-AA51 

Permit-Required  Confined  Spaces 

Correction 

In  rule  document  98-31946, 
beginning  on  page  66018,  in  the  issue  of 
Tuesday,  December  1, 1998,  make  the 
following  correction: 

PART  1910-CORRECTED 

On  page  66038,  in  the  first  column, 
the  heading  "§1950.141  [Amended]" 
should  be  removed,  and  the  authority 
citation  to  part  1910  should  read  as  set 
forth  below: 

Authority:  Sees.  4,  6,  and  8,  Occupational 
Safety  and  Health  Act  of  1970,  29  U.S.C.  653, 
655, 657;  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83  (48 
FR  35736),  1-90  (55  FR  9033),  or  6-96  (62  FR  . 
Ill),  as  applicable. 

Sections  1910.141, 1910.142, 1910.145, 
1910.146,  and  1910.147  also  issued  under  29 
CFR  part  1911. 
[FR  Doc.  C8-31946  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.:84.2tlFq 

Bilingual  Education:  Systemwide 
improvement  Oiants;  Notice  inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1999. 

Note  to  App^cants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statutQ  authorizing  the  program 
and  appUcable  jregulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EI)GAR),  this  notice 
contains  all  of  ijhe  information, 
application  for|is,  and  instructions 
needed  to  apply  for  an  award  under  this 
program.  j 

The  statutory  authorization  for  this 
program,  and  the  application 
requirements  that  apply  to  this 
competition,  ar^  set  out  in  sections  7115 
and  7116  of  thej  Elementary  and 
Secondary  Eduction  Act  of  1965,  as 
amended  by  th*  Improving  America's 
Schools  Act  of  J 994  (Pub.  L.  103-382. 
enacted  October  20, 1994  (the  Act)  (20 
U.S.C.  7425  ani  7426)). 

Purpose  ofPHogram:  This  program 
provides  grants  to  implement 
districtwide  bilingual  education 
programs  or  special  alternative 
instructional  pijograms  to  improve, 
reform,  and  upgrade  relevant  programs 
and  operations,]  within  an  entire  local 
educational  age^icy  (LEA),  that  serve  a 
signiHcant  numjber  of  limited  English 
proficient  (LEP)  children  and  youth  in 
one  or  more  LEAs  with  significant 
concentrations  of  these  children  and 
youth.  I 

Eligible  Applicants:  (1)  One  or  more 
LEAs;  or  (2)  one  or  more  LEAs  in 
collaboration  with  an  institution  of 
higher  education,  community-based 
organizations,  other  LEAs,  or  a  State 
educational  agency. 

Deadline  for  Transmittal  of 
Applications:  February  26, 1999. 

Deadline  for  intergovernmental 
Review:  April  27,  1999. 

Available  Fulfds:  $4  million. 

Estimated  Ra^ge  of  Awards: 
$350,000— $65(i,000. 

Estimated  Avierage  Size  of  Awards: 
$500,000. 

Estimated  Number  of  Awards:  8. 


Note:  The  Depa 
estimates  in  this : 


tent  is  not  bound  by  any 
lotice. 


Project  Period:  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Part  74,  75|,77,  79,  80,  81,  82,  85, 
and  86;  and  (b)  84  CFR  Part -299. 

Description  of  Program:  Grants  under 
this  program  mi  y  be  used  during  the 


first  12  months  exclusively  for  activities 
preparatory  to  the  delivery  of  services. 
Grants  may  be  used  to  improve  the 
education  of  limited  English  proficient 
students  and  their  families  by 
reviewing,  restructiuing,  and 
upgrading — 

(A)  Educational  goals,  curriculum 
guidelines  and  content,  standeirds  and 
assessments; 

(B)  Personnel  policies  and  practices 
including  recruitment,  certification, 
staff  development,  and  assignment; 

(C)  Student  grade-promotion  and 
graduation  requirements; 

(D)  Student  assignment  policies  and 
practices; 

(E)  Family  education  programs  and 
parent  outreach  and  training  activities 
designed  to  assist  parents  to  become 
active  participants  in  the  education  of 
their  children; 

(F)  The  instructional  program  for 
limited  English  proficient  students  by 
identifying,  acquiring  and  upgrading 
ciirriculiun,  instructional  materials, 
educational  software  and  assessment 
procedvues  and,  if  appropriate,  applying 
educational  technology; 

(G)  Tutorials  and  academic  or  career 
counseling  for  children  and  youth  of 
limited-English  proficiency;  and 

(H)  Such  other  activities,  related  to 
the  purposes  of  this  part,  as  the 
Secretary  may  approve. 

Priorities 

Absolute  Priority:  The  priority  in  the 
notice  of  final  priority  for  this  program, 
as  published  in  the  Federal  Register  on 
October  30, 1995  (60  FR  55246-55247) 
applies  to  this  competition. 

Under  34  CFR  75.105(c)(3)  and 
section  7115(a)  of  the  Act,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  LEAs  in 
which  the  number  of  LEP  students,  in 
each  LEA  served,  is  at  least  1 ,000  or  at 
least  25  percent  of  the  total  student 
enrollment. 

Competitive  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  under  34  CFR 
75.105(c)(2)(i)  and  34  CFR  299.3(b)  gives 
preference  to  appUcations  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 


an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priority.  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the 
invitational  priority  in  the  next 
paragraph.  An  application  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Applicants  that  consider  the 
Department  of  Education  Professional 
Development  Principles  in  planning  and 
designing  a  Systemwide  Improvement 
Grant  project. 

These  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  coUegial,  and  organizational 
improvement;  respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community;  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 
collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development;  requires  substantial  time 
and  other  resources;  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7116  and  7123  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Extent  of  need  for 
the  project.  (15  points)  The  Secretary 
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considers  the  need  for  the  proposed 
project.  In  detennining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  number  of  children  and  youth 
of  limited-Ehglish  proficiency  in  the 
school  district  to  be  served. 

(ii)  The  characteristics  of  such 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English-proficient  peers  of  those 
children  and  youth;  and 

(E)  If  applicable,  the  recency  of 
inunigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)) 

(2)  Project  Design.  (35  points)  (i)  The 
Secretary  considers  the  quaUty  of  the 
design  of  the  proposed  project.  In 
detennining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  project 
design: 

(A)  Relates  to  the  linguistic  and 
academic  needs  of  the  children  and 
youth  of  limited-English  proficiency  to 
be  served; 

(B)  Is  coordinated  with  other 
programs  under  this  Act,  the  Goals 
2000:  Educate  America  Act  and  other 
Acts,  as  appropriate  in  accordance  with 
section  14306  of  this  Act; 

(C)  Involves  the  parents  of  the 
children  and  youth  of  Umited-English 
proficiency  to  be  served; 

(D)  Ensures  accountability  in 
achieving  high  academic  standards;  and 

(E)  Promotes  coordination  of  services 
for  the  children  and  youth  of  limited- 
EngUsh  proficiency  to  be  served  and 
their  families. 

(ii)  If  appropriate,  the  quality  of  the 
applicant's  proposal  to  collaborate  with 
institutions  of  higher  education, 
community-based  organizations,  local  or 
State  educational  agencies,  private 
schools,  nonprofit  organizations,  or 
businesses  in  carrying  out  the  project. 

(iii)  The  extent  to  which  the  project 
will  be  integrated  with  the  overall 
educational  program. 

(ivfThe  extent  to  which  the  project 
will  provide  for  training  for  persormel 
participating  in  or  preparing  to 
participate  in  the  program  which  will 
assist  such  personnel  in  meeting  State 
and  local  certification  requirements  and 
that,  to  the  extent  possible,  will  award 
college  or  university  credit  for  such 
training. 

(Authority:  20  U.S.C.  7426(g)(1)(B)  and  (c). 
(2)(B)(i),  and  (i)(5)) 

(3)  Proficiency  in  English  and  Another 
Language.  (5  points)  The  Secretary 


reviews  each  application  to  determine 
the  extent  to  which  the  project  will 
provide  for  the  development  of  bilingual 
proficiency  both  in  English  and  another 
language  for  all  participating  students. 

(Authority:  20  U.S.C.  7426(i)(a)(l)) 

(4)  Quality  of  the  management  plan. 
(10  points)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  followinc  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(g)(1)  and  (2){i)  and 
(iv)) 

(5)  Quality  of  key  personnel.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  meets  the  following 
requirements: 

Ci)  Employment  of  teachers  in  the 
proposed  program  that,  individually  or 
in  combination,  are  proficient  in 
English,  including  written,  as  well  as 
oral,  communication  skills. 

(ii)  Use  of  qualified  personnel, 
including  personnel  who  are  proficient 
in  the  language  or  languages  used  in 
instruction. 

(Authority:  20  U.S.C.  7426(g)(1)(E)  and  (h)(1)) 

(6)  Adequacy  of  Resources.  (5  points) 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  die  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(f)(1)  and  (2)(iii)- 
(iv)) 

(7)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  proposed 
project's  evaluation  will  meet  the 
following  requirements: 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students. 


(ii)  The  evaluation  must  include — 

(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited-English 
proficiency  with  nonlimited  English 
proficient  children  and  youth  with 
regard  to  school  retention,  academic 
achievement,  and  gains  in  English  (and, 
if  applicable,  native  language) 
proficiency; 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction; 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  youth  of  limited  English 
proficiency. 

(Authority;  20  U.S.C.  7426(h)(3)  and  7433 
(c)(l)-(3)) 

(8)  Capacity  Building,  Dissemination, 
and  Serving  Students  with  Disabilities. 
(5  points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which: 

(i)  Limited  English  proficient  students 
who  are  disabled  will  be  identified  and 
served  in  accordance  with  the 
requirements  of  the  Individuals  with 
Disabilities  Education  Act;  [20  U.S.C. 
\ 400  et  seq.]; 

(ii)  The  assistance  provided  under  the 
application  will  contribute  toward 
building  the  capacity  of  the  applicant  to 
provide  a  program  on  a  regular  basis, 
similar  to  that  proposed  for  assistance, 
which  will  be  of  sufficient  size,  scope, 
and  quality  to  promise  significant 
improvement  in  the  education  of 
students  of  limited-English  proficiency; 

(iii)  The  applicant  will  have  the 
resources  and  commitment  to  continue 
the  program  when  assistance  is  reduced 
or  no  longer  available;  and 

(iv)  The  applicant  will  provide  for 
utilization  of  the  State  and  national 
dissemination  sources  for  program 
design  and  in  dissemination  of  results 
and  products. 

(Authority:  20  U.S.C.  7426(h)(3),  (5),  and  (6)) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
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Programs)  and  ^e  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  ana  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Fedefal  financial  assistemce. 

Applicants  n)ust  contact  the 
appropriate  Stajte  Single  Point  of 
Contact  to  find  mut  about,  and  to  comply 
with,  the  Statef  process  under 
Executive  ordet  12372.  Applicants 
proposing  to  p^form  activities  in  more 
than  one  State  $hould  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  nafie  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3,  1998  (63  FR  59452  through 
59455). 

In  States  thatjhave  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawidei  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Prqcess  Recommendation 
and  other  comnients  submitted  by  a 
State  Single  Poijit  of  Contact  and  any 
comments  from!  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  thi$  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.291  F^  U.S.  Department  of 
Education,  Rooln  6213,  600 
Independence  Avenue,  SW., 

:.  20202-0124. 
ig  will  be  determined 
Is  as  applications  (see  34 
conunendations  or 
comments  may  he  hand-delivered  until 
4:30  p.m.  (Eastehi  time)  on  the  date 
indicated  in  thif  notice. 

PLEASE  NOlfe  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  At'PLICATION.  Do  not 
send  applications  to  the  above  address. 

Instructions  for'Transmittai  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  apptcant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to?  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.291R), 
Washington,  D.C.  20202-4725,  or 

(2)  Hand  deliijer  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 


Washington,  D.I 

Proof  of  mailij 

on  the  same  has 

CFR  75.102).  Re 


Application  Control  Center,  Attention: 
(CFDA#  84.291R).  Room  3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  fiost  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  appUcant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and  in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
and  suffix  letter  of  the  competition 
under  which  the  application  is  being 
submitted. 

Application  Instructions  and  Forms 

This  notice  contains  the  following 
forms  and  instructions,  including  a 
statement  regarding  estimated  public 
reporting  burden,  a  notice  to  applicants 
regarding  compliance  with  section  427 
of  the  General  Education  Provisions  Act, 
a  checidist  for  applicants,  various 
assurances,  certifications,  and  required 
documentation: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  AppUcants  (OMB  No. 
1801-0004) 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88)  and 
Instructions. 

g.  Budget  Information-Non- 
Construction  Programs  (ED  Form  No. 
524)  and  Instructions. 

h.  Group  Application  Certification. 


i.  Student  Data. 

j.  Project  Documentation. 

k.  Program  Assurances. 

1.  Assurances-Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

m.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

n.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

(Note:  This  form  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

o.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  docimaent  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996.  An  applicant  may  submit 
information  on  photostatic  copies  of  the 
application  form,  budget  forms, 
assurances,  and  certifications.  However, 
the  application  form,  the  assurances, 
and  the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application  with  ink 
signatures  on  all  forms  and  assurances, 
and  Two  (2)  copies  of  the  application. 
Please  mark  each  application  as  original 
or  copy.  No  grant  may  be  awarded 
unless  a  complete  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecile  Kreins,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  5090.  Switzer  Building. 
Washington.  D.C.  20202-6510. 
Telephone:  Cecile  Kreins  (202)  205- 
5568.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  fqjTnat 
(e.g.,  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  tliat  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociiments  published  in  the 
Federal  Register,  in  text  or  portable 
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doounent  format  (pdf)  on  the  World 

Wide  Web  at  either  of  the  following 

sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ea.gov/news.html. 

To  use  the  pdf  you  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 

which  is  available  free  at  either  of  the 

preceding  sites.  If  you  have  questions 

about  using  the  pdf,  call  the  U.S. 

Govenunent  Printing  Office  at  (202) 

512-1530  or,  toll  free  at  1-888-293- 

6498. 

Anyone  may  also  view  these 
docxunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
docimients  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7424. 

Dated:  December  23, 1998. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  vaUd 
OMB  number.  The  valid  OMB  control 
number  for  this  information  collection 
is  OMB  No.  1885-0537  (exp.  12/31/ 
2001).  The  time  required  to  complete 
this  information  collection  is  estimated 
to  average  120  hours  per  response, 
including  the  time  to  review 
instructions,  search  existing  data 
resoiiTces.  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to;  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  room  5605, 
Switzer  Building,  Washington,  D.C. 
20202-6510. 

Application  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 


limit  the  narrative  to  the  equivalent  of 
no  more  than  75  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  printed  on 
one  side  only  with  1"  margins  at  the 
top,  bottom,  and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  appUcation  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

(3)  If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

(4)  The  page  limit  does  not  apply  to 
the  Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assiuances  and 
certifications;  or  the  one-page  abstract 
and  the  table  of  contents  described 
below.  The  page  limit  applies  only  to 
item  14  in  the  Checklist  for  AppHcants 
provided  below. 

IF,  IN  ORDER  TO  MEET  THE  PAGE 
LIMIT,  YOU  USE  PRINT  SIZE. 
SPACING,  OR  MARGINS  SMALLER 
THAN  THE  STANDARDS  SPECIFIED 
IN  THIS  NOTICE.  YOUR  APPLICATION 
WILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Abstract 

The  narrative  should  begin  with  an 
abstract  that  includes  a  short 
description  of  the  population  to  be 
served  by  the  project,  project  objectives, 
and  planned  project  activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  send  letters 
of  support  unless  they  are  critical  to  the 
objectives  of  the  program. 

Empowerment  Zone/Enterprise 
Community  Priority 

Applicants  that  wish  to  be  considered 
tmder  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentation 
Form  the  applicable  Zone  or 
Community.  The  appUcation  narrative 
should  describe  the  extent  to  which  the 


proposed  project  will  contribute  to 
systemic  educational  reform  in  the 
particular  Zone  or  Community  and  be 
an  integral  part  of  the  Zone's  or 
Community's  comprehensive 
revitaUzation  strategies.  A  list  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 
Communities  is  provided  at  the  end  of 
this  notice. 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  sections  in 
the  order  required  and  identifying  the 
page  numbers. 

Budget 

Budget  line  items  should  be  directly 
related  to  the  activities  proposed  in  the 
project  design  and  other  project 
components. 

Submission  of  Application  to  State 
Education  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)); 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  the  application  to  the 
U.S.  Department  of  Education.  This 
section  of  Edgar  also  requires  appUcants 
to  attach  to  their  application  a  copy  of 
their  letter  requesting  the  SEA  to 
comment  on  the  application  (34  CFR ). 
A  copy  of  this  letter  should  be  attached 
to  the  Project  Documentation  Form 
contained  in  this  application  package. 
APPUCANTS  THAT  DO  NOT  SUBMIT 
A  COPY  OF  THEIR  APPUCATION  TO 
THEIR  STATE  EDUCATIONAL 
AGENCY  IN  ACCORDANCE  WITH 
THESE  STATUTORY  AND 
REGULATORY  REQUIREMENTS  WILL 
NOT  BE  CONSIDERED  FOR  FUNDING. 

Final  Application  Preparation 

AppUcants  should  use  the  CheckUst 
provided  below  to  verify  that  the 
application  is  complete.  Three  (3) 
copies  of  the  application,  including  one 
copy  with  an  original  signature  on  each 
form  that  requires  the  signatiue  of  the 
authorized  representative,  should  be 
submitted.  Applicants  should  not  use 
elaborate  bindings,  notebooks,  or  covers. 
The  application  must  be  mailed  or 
hand-delivered  to  the  Aj/plication 
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Control  Center  (ACC)  in  the  U.S. 
Department  of  Education  and,  for 
mailings,  postmarked  by  the  deadline 
date. 

Checklist  for  Applicants 

The  followitig  forms  and  other  items 
must  be  included  in  the  apphcation  in 
the  order  Usted: 

1.  Application  for  Federal  Assistance 

(SF  424). 

2.  Group  Application  Certification  (if 

applicablt). 

3.  Budget  Information  (ED  Form  No. 

524). 

4.  Itemized  budget  for  each  year. 

5.  Student  Data  Form. 

6.  Project  Documentation  Form, 

including: 
Section  A— Copy  of  transmittal  letter 


to  SEA; 
Section  B — ^Documentation  of 

consultation  with  nonprofit  private 

school  Officials,  if  applicable; 
Section  C — Appropriate  box  checked; 
Section  D — Empowerment  Zone  or 

Enterprise  Community  identified  (if 

appUcable). 

7.  Pro-am  Assurances  Form. 

8.  Assurances — Non-Construction 

Programs  Form  (SF  424B). 

9.  Certification  Regarding  Lobbying; 

Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug- 
Free  Workplace.  Requirements 
Form  (ED  80-0013). 

10.  Certification  Regarding  Debarment, 

Suspension,  Ineligibility  and 
Voluntary  Exclusion — Lower  Tier 


^     Covered  Transactions  Form  (ED  80- 
0014)  (if  applicable). 

11.  Disclosure  of  Lobbying  Activities 

Form  (SF-LLL). 

12.  Information  that  addresses  section 

427  of  the  General  Education 
Provisions  Act— NOTICE  TO  ALL 
1,  APPUCANTS  (OMB  No.  1801- 
0004). 

13.  Table  of  Contents.  Indicate  page 

nimibers. 
-14.  Application  narrative  (not  to  exceed 

75  p^es).  The  narrative  must  be 

paginated. 
15.  One  original  and  two  cc^ies  of  the 

application  for  transmittal  to  the 

Education  Department's 

Apphcation  Control  Center. 

BNJJNQ  CODE  4000-01-P 
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EMer  (he  legal  MBMtf  ■pyiicMi  Md  (ke 
of  ike  prinary  ariaoizaiioMl  uait  which  will  uadenake  ike  m- 
aciiviiy. 


2.  IM;-N-S  Naaber.  Eaurike  ippliBaa|-t  D-U-N-S  Nnabn.  If  your 
ot|iaiTiioa  docc  aoi  have  i  D-U-N-S  NuBbec,  yov  caa  obiaia  ihe 
■•■ber  by  ctfliot  I -<0O-333-OS0S  or  by  oompleuac  a  D-U-N-S  Nuat- 
b«r  Request  Farm.  The  kinn  caa  be  obiaiaed  via  ike  laienei  ai  Ike 
fqUowiag  URL:  hSpt/Nrwwj 


3.  (^tabg  ar  Federal  Dancstic  Aaetataace  (CFDA)  Ni 
UK  CFDA  aumber  aad  tide  of  ike  profnun  under  which 


4.  PraJaetDlnclar.  Naiw.addttM.iekpiK>neaad  fu  Ba«ben.awle- 
aiwl  adcbest  of  ihe  penoa  lo  be  coaiaaed  oa  manen  iavolTiai  dus 
a|plicaiM». 

5.  FcdenI  Debt  Dtamqurmey.  Check  "Yes"  if  the  appUcaat't  orfaM- 
s«ioa  is  deliaqueat  oa  aay  Fedeal  debL  fThM  quesnoa  lefen  lo  ihe 
applicaal'i  of|aiiizaiioa  aod  bm  to  the  person  who  signs  u  the  audto- 
naed  fcpreseacative.  Categories  of  debt  include  deliaquem  audit  dU- 
alkiwances,  loans  aod  taxes.)  Otherwise,  check  ''No.'* 

<w  Tjfpt  otAprUcmn.  Eater  the  approjiriaie  letter  ia  the  box  provided. 

7.  Nftvfae  Appikaat.  Check '^cs"  only  t/ as-sistaiice  is  beiag  re«|uested 
uader  a  program  that  gives  special  coastdentioa  to  aovice  applicaau 
a^  you  meet  the  progiam  requiieiiieau  for  aovice  appiicaots.  By 
diking  "Yes'  the  appticam  ccnifies  that  it  aieets  the  novice  ippii- 
ca^  mjuuesaeats  ifcdTied  by  EO.  Otherwise,  check  "Na." 


S.  T^afSnl 


SeU-«xplaBat(«y. 


9.  E«eciitivt  Order  \2372.  Check  ''Yes"  if  the  applicatioa  is  subject  lo 
leriew  by  Executive  Order  12372.  Abo,  please  enter  the  mooth.  date, 
aa^  fotir  (4)  digit  year  (e.g..  12/12/2000)  Applicants  should  contact 
04  State  Single  PouM  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  detetmiae  whether  dte  application  is  subfect  to  the  State  ia- 
te%avenMicaul  review  process.  Otherwise,  check  "N*." 

It.  Pwpiiud  Projaet  Daiea.  Please  enter  the  month,  date,  and  four  (4) 
di|H  year  (e.g..  12/12/2000). 

II.  Btmmm  StAJacti.  Check  "Yea-  k  '^'o"  if  icaeweh  activities  in- 
volving human  subjecu  are  gat.  planned  it  lit  H^  duriaf  the  pn>- 
poaed  project  period,  check  '^No."  The  rrmalnlng  partt  af  ilaai  U 
ait  thca  not  appBcahte. 

If  research  activities  iavolviag  human  subjects,  whether  or  not  ex- 
empt from  Federal  reguUtioot  for  the  protectioa  of  human  nibjectt, 
tit  planned  aUixJiBC  dunag  the  propovd  project  period,  aiher  at 
tha  applicant  organi2atjoa  or  at  aay  other  pe/focmance  uie  or  coliabo- 
radag  institution,  check  "Vn."  If  aldw  research  activities  aicdeiit-  [ 
naiEd  to  be  exempt  uader  die  legulatioas,  enter,  ia  item  1  la,  Uk  ex- 
ei^tioa  Buorfieifs)  cooespondiag  to  one  or  more  of  dM  six  exonption 
cai^tonc*  l>*>ed  in  TitXaHlan  af  BuaMa  Sttbjecta  in  laaawch" 
aiiarhrd  to  this  fonn.  Provide  sufficieat  infonnauoo  la  dw  lyplica- 
tiot  10  allow  a  drarrwiaaiion  dui  tke  desigaarcid  exemptions  ia  item 
11$.  are  appropriate.  Pra«UalMaanrTativckiiar«aliaahiaa*llaa 
IliTiatatHon  af  Hiimia  ynhjarta  Attarhmanr  mi hwartlfchat- 
■fdialrtyMhaHttkaEP 424 face p^a.  SUptha 
;  pnrti  afitaa  n. 


Uiha 

Amnranta  af  CaaqpHaaca  oa  file  widi  the  Grants  Policy  and  Over- 
tight  Staff  (CPOS),  VS.  Depaitmtat  of  Education,  or  with  ike  Office 
for  Protectioa  &om  Reaeaich  Risks  (OPRR).  NaiioiMl  lastiiiiMT  of 
Health.  \JS.  Deparaneat  of  Health  and  Humaa  Servicca,  that  covert 
the  specific  activity,  eater  Ike  Atautanoe  number  in  item  lib  and  tka 
d«e  of  approval  by  Ike  Inatiiuoonal  Review  Board  (IRB)  of  dK  pto- 
poaed  activities  ia  item  He  This  dale  mutt  he  no  earlier  diaa  one  year 

heiti^l%Ktrt9iftdmtrtiwmkieihA»tffl\rttu,  i«  «^f%1lli«l^  aad  HMW 

iachide  dK  four  (4)  digit  year  (e-g.,  2000X  Check  the  type  of  IRB 
review  ia  the  appnpiiaie  box.  An  DtB  may  use  dK  expedited  review 
pmcadumifitcompliftwidnheiB>|uiwmeataof34CFR  97.I10L  If 
the  IRB  review  is  delayed  beyotai  the  «'*iniffiim  of  the  ipplififla. 
enter 'Tendbig^ia  item  lie.  If  your  applicaiioB  is  lecommended^ 
selected  for  ftiading,  a  foUow-up  oenificatioo  of  IRB  approval  from 
an  olBcial  signing  for  tke  applicant  otganiration  mutt  be  seat  to  aad 
received  by  *e  detigMied  EO  official  wiihia  30  days  after  a  specific 
formal  request  fron  the  drtignitrd  ED  official.  If  the  applkaal  nr- 
ganiaadan  daaa  nM  hnvc  on  file  widi  CPOS  or  OPRR  an  approved 
Aatnranca  af  Compdanca  diat  covets  the  proposed  research  activity, 
rater  *'Naae"  in  item  lib  and  skip  He  hi  this  case,  die  applicant 
otgaaixaiion,  by  the  sigaaoare  on  ihe  appUcation,  is  «*«rliai^  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  fotiBd 
leqtiestfrom  dM  designated  ED  official  for  dM  Assuraace(s)  Mid  IRB 
certifications. 

12.  Project  Tide.  Eater  a  brief  descriptive  tide  of  die  projecL  If  more 
ihaa  one  prognm  is  involved,  you  should  append  an  explanatian  on  a 
separate  sheet.  If  appropriate  (e.g.,  constiwctioa  or  real  propeny 
pmiecuXaKacb  a  map  drawing  project  loc«ion.  For  preapplicatioos, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

13l  Eatiaaied  F— dhig.  Amount  requested  or  to  be  coniribtiied  dtaing 
Ihe  first  fiiadiogAMdgei  period  by  each  oontribuiot  Vklue  of  iihkiad 
roniribiMions  should  be  iachided  oa  appropriate  liaes  as  applicable, 
ir  dw  action  wiU  result  in  a  dollar  change  to  an  existing  aw«d,  indi- 
cate ah  the  amount  of  die  change.  For  decreases,  eadoae  die  amouau 
ia  pateadMses.  If  bodi  basic  and  supplemental  amounts  are  included, 
show  breakdoam  on  aa  attached  sheet.  For  muluple  program  fiiading. 
use  lotab  aad  show  bteakdowa  using  same  categories  as  item  13. 

14,  CanMcaliaa.  To  be  tigaed  by  tke  aMkorized  representative  of  tke 
applicanL  A  copy  of  ike  governing  body's  autborizatioa  for  you  to 
tiga  dus  applicMion  as  official  lepieseatative  must  be  oa  file  in  the 
applicant's  office. 

be  suR  10  eater  *c  telephone  aod  bx  auodier  and  e-mail  addtcss  of 
the  authorized  lepieseaiative.  Also,  in  item  I4e,plea!ie  enter  die  moodL 
date,  and  four  (4)  digit  year  (e.g..  12/12/2000)  in  the  date  tigaed  field. 


i) 


If  iHIUul  of  the  plaaawd  icaeaidi  activities  involvii^  human  tuk- 
jecft  are  covered  (nooexempt),  skip  item  I  la  Mid  continue  with  the 
rettauiittg  pans  of  item  1 1,  is  aotcd  betow  la  additioa.  follow  the 
uaaiucuons  in  Tratectian  rf  HauMinSnkjecu  hi  Reaearck"  attached 
to  this  font)  to  prepare  the  su-poiM  nairative  about  the  oooexempi 
aci(vaiev  Piovlde  tkh  lix-palnt  nafrntiva  In  m  •^tem  llAhattc- 


According  to  the  Paperworit  Reductioo  Act  of  199S,  no  persons  are 
requued  to  respoad  lo  a  coUectjoa  of  infornoatioo  uidess  such  coUec- 
iioo  displays  a  valid  (MB  coiMiol  aumber  The  viOjd  OMB  coatiol 
nuniher  for  *is  iafnnnaiion  ooUection  is  ItTMlM.  The  time  le- 
<l«iired  to  compleic  Ums  infotmatioa  collection  is  >«ti—f««~«  e  average 
berweea  IS  aad  45  minutes  per  leapOMe,  iachidiag  dw  liaM  to  review 
iostractiont,  search  existing  data  icaounet,  gadw  dM  d«a  aeeded. 
aad  coaipleie  and  review  the  infomation  eoUectioo.  ifyoukavehny 
f  wiwwH  ranrrwlng  Ifca  nctiwcy  af  ifce  tatkmala(»)  ar  waaa- 
liaM  far  impraviiiglkia  farm,  pinnae  write  to:  US  Dcp«tmeaiof 
Kducaiicn.Washiagtoa.  DC.  20202^465 1  "jTihaif  nifinli  nr 
t*«enni*piditlWHn>wafyanrlndltldnriaMh«hiiaaaf*<« 
fana  wite  dbcctiy  to:  Joyce  I.  Mays.  Applicauon  CoKfolCeaiet 
I  '.S.  Depanmeat  of  Education,  7di  and  D  Streets.  S.W.  ROB-3,  Room 
.'633,WHhingion.  DC  20202.4723. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424)  


L  iMtnictioM  to  Appttcanti  about  the  Narrative  I»> 
fonnatioB  tlMt  Miut  be  Provided  if  Rcwarch  Ac- 
tivities iBvoMag  Humaa  SubJecU  are  Flanned 


If  you  maiked  item  1 1  on  the  application  *Tes"  and 
designated  exeiiq>tions  in  1 1  a ,  (all  research  activities 
are  exenpt),  provide  sufficient  information  in  the  ^>- 
plicatioo  to  allow  a  detennination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  HA.  '^Exemptions,"  below.  The  Narra- 
tive must  be  succinct  Provide  this  informatioa  in  aa 
"Item  U/ProtectioB  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marited  "Yes"  to  item  1 1  on  the  face  page,  and 
designated  no  exen^ions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  infonnation  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation ai^lies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  ''Item  11 /Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvennent  of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  healdi  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  E)q>lain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  dau.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  wbetha  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting content  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  ricks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  approiniale,  describe  alternative  treatments 
and  procedures  that  might  be  advanugeous  to  the  subjecu. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  eflFectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  dau  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  ejqiected  to  result 


II.  iBfornatioa  en  Research  Activities 
Involving  Hunan  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

—Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjecu, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plait  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study'or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Ii  it  1  human  lubjecl? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidualiabout  whom  an  investigator  (whether  professiona] 
or  student)  conducting  research  obuins  (1)  dau  through 
interventioo  or  interaction  with  tttc  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  in/brmation  about  a  living  person  by  manipu- 
lating that  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subjeci  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  infdrmation  can  be  linked  to  that  individual  (the  iden- 
tity oflfie  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition ^f  human  subject  is  met.  [Private  inforrnation  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  Which  an  individual  can  reasonably  expect  that  no 
observltion  or  recording  is  taking  place,  and  information 
which  las  been  provided  for  specific  purposes  by  an  indi- 
vidual ftnd  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record)iJ 


B.  Ex()inpdons. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

( 1 )  Research  conducted  in  established  or  commonly  ac- 
cepted Mucational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectivemess  of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Resjearch  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, iiterview  procedures  or  observation  of  public  be- 
havior, iinless:  (a)  information  obtain  ^  is  recorded  in  such 
a  manner  that  hutnan  subjects  can  b  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosite  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liabiH^y-  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects^  are  children,  this  exemption  applies  only  to  re- 
search in  volving  educational  tests  or  observations  of  pub- 


tic  behavior  when  the  bivestigator(s)  do  not  particle  Ih 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educationid  tests  (cogni- 
tive, diagnostic,  ^)titude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are<lected  or  appointed  public  ofiRcials  or  candidates 
for  public  oflfice:  or  federal  statute(s)  require(8)  without  ex- 
ception  that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wist-  examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  conuins  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe.  (»-  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
DrugAdministiaticm  or  ai^iroved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education  k  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  availabtefrom  the  Grants  Policy  and 
Oversight  Stajf(GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion. Washington,  D.C,  lelqthone:  (202)  708-S263,  and 
on  the  U.S.  Department  of  Education 's  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  ht^://oifoLed.gov/ 
humansutkhtm. 


Federal  Register /Vol.  64,  No.  1 /Monday,  January  4,  1999/  Notices 


215 


f                   Z     1 

1 

~ 

~ 

1 

1 

— — 

e 

^ 

t 

& 

e 

-g 

1 

• 

i 

o 

1 

-2 

1 

• 

u 

e 
• 

n 

u 

u     • 

• 
• 
• 

e 

•  « 

« 

a  • 

e 
• 

9  £ 

1 

~~"~ 

II 

• 

if 

II 

r 

• 

9  ■ 

•   m 

o 

•< 

It 

V 

Ij 

u 

1 

5"3 

z 

ol 

1 

-5 

a 

< 

II 

e 

• 
• 

1 

U 
UJ 

U 

Z 

m  • 

fi 

•  5 

Si 

« 

• 
S 

o 

•  f 

c 

p 

?  ** 

m 

< 
g 

2  • 

• 

a 

3 

0. 

1€ 

i 

« 

a. 

e 

S 

< 

•    2 

o 

«■ 

a. 

11 

■ 

S 

D 

•a  « 

u 

s 

M 

Q 

•  • 

& 

1     CE 

55 

J 

U 

§2     ^ 

• 
2 

- 

«  2      Z 

i 

m 

1 

II      2 

• 

EI      « 

S  E    £ 

s 
m 

^ 

P 

""  •       u 

7 

II   E 

.a 
e 

m 
• 

1 

o 
z 

• 

1 

e 

1 

• 

e 

> 
E 

e 

II 

H 

1 

• 
• 

1 

« 

"i 

3 

1 

• 

^.^ 

K>  • 

< 

H 

1 

216 


Federal  Register/ Vol.  64,  No.  1/ Monday,  January  4,  1999/  Notices 


U 

Q 
U 

u. 
O 

z 


z 
o 


< 


£ 


a. 
u 
Q 

GO 

b 


CO 


i 
I 


u 


CO 


2      8 


o. 

Z 
O 

P 

u 

0^ 
H 
CO 

Z 

O 

V 

z 
o 

z 


1;! 


i 


} 


H 


t 


II 


^ 


I' 


s 


5  < 
So 

is 

CO 

b 


I, 


>■  ^ 

It 


i. 


I 


i 
1 


i 


f 


I 


I 


s 


If 


I 


3! 


l<n 

r 


Federal  Register /Vol.  64,  No.  1 /Monday,  January  4.  1999/  Notices 


217 


LI 


■    S 


2 

I 


I 


if 
It 

?5 


J 


3 

< « 


T 


2  (O 


u 


r 


L 


I 


i 

z 


ffi  Q 
ffl   . 

H 
hi 


8 


r 


t  J 


I 


I 


I 


TT 


J 


;i 


S 


I 


3! 
U 


z 
o 

p 


o 


CO 

oi 

I 
I- 
o 

u 

i 

hi 

C/) 


s 


218 


Federal  Register /Vol.  64,  No.  1/ Monday.  January  4,  1999/  Notices 


RiblJc  rtportino  burden  for  this  coNection  of  information  is  Mtimat»d  to  vary  from  1 3  to  22  hours  per 
rssponss,  with  an  average  of  17.5  hours,  including  the  tinr»e  for  reviewing  instructions,  tearcNng 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  mni  completing  and  reviewing  the 
collecifon  of  information.  Send  comments  regarding  this  burden  esiim-ste  or  any  other  aspect  of  this 
collection  of  information,  including  suggestioru  for  reducing  this  burde..,  to  the  U.S.  Department  of 
Education,  Infonmation  Management  end  Con^iance  Division,  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  &jdget,  Peperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Gmnmnl  ln«tnifftinn« 

This  form  is  used  to  apply  to  individual  U.S. 
Departilient  of  Education  discretionary  gram 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  muki-year  funding  request.  Pay  attention 
to  epplicabie  program  specific  instructions,  if 
sttached. 


11 


Section  A  .  Budoat  SiimfTMry 
S.  Deoartmant  of  PHnriitiftn  PunH^ 


All  applicants  must  complete  Section  A  end 
provide  e  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  l-hl.  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
totel  emount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-yeer 
total  foreach  budget  category.   If  funding  is 
request^  for  only  one  project  year,  leave  this 
column  blank. 

Line  12.^ columns  (aMe):  Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  ell  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  .  Biidoat  SumnmrY 
Non-Fftdaral  Ptinri< 

If  you  are  required  to  provkte  or  vohinteer  to 
provMe  matching  funds  or  other  norv4^ederal 
resources  to  the  project  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  Ml  of  Sections. 


Lines  Ml,  columns  (aMe):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Unes  1-11.  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  non-Federel 
contributions  are  provkjed  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (aMe):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-yeer 
project.  If  norvFederal  contributions  are 
provkled  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Rudoat  infftrmtinn 

Pay  attention  to  wnnlir«bla  nrnarmm  f^nrfifi 
instmctiona.  H  attarh^wi 

1.  ProvUe  en  itemized  budget  breakdown,  by 
project  year,  for  eech  budget  category  listed 
in  Sections  A  arKi  B. 

2.  If  applicable  to  this  program,  enter  ttte  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period,  in  addition,  enter  the 
estimated  anxHint  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expenae. 

3.  If  applicable  to  this  program,  provkte  the 
rete  end  bese  on  which  fririge  benefits  are 
calculated. 

4.  Provkle  other  explanations  or  comments 
you  deem  necessary. 


« 
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PROJECT  docomehtatxoh 


HOTS: 


Subait  tlia  approprimt*  doeumants  and  informatioB  as  sp«eifi«d 
balov  for  tti«  folloving  programs: 

•  Compr«hansly«  School  Grants 

•  Systaavida  Improyaaant  Grants 


8ECTZ0H  X 

A  copy  of  applicant's  transnittal  letter  requesting  the  appropriate 
State  educational  agency  to  cosaent  on  the  application.  This 
requirement  does  not  apply  to  schools  funded  by  the  Bureau  of  Indian 
Affairs.   (See  34  CFR  75.155  and  75.156  below.) 

S7S.1S5  Reyiev  procedure  if  state  may  comment  on  applications: 
Purpose  of  s$75.lS<-75.lSt.   If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State  agency  be  given  an 
opportunity  to  comment  on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in  SS75. 156-75. 158  for  that 
purpose . 

(Authority:  20  U.S.C.  1221e-3 (a) (1) ) 

Cross-Reference:  See  34  CTR  part  7»  (Intergovernmental  Reviev 
of  Department  of  Education  Programs  and  Activities)  for  the 
regulations  implamenting  the  application  review  procedures  that 
States  may  use  under  E.O.  12372.   (In  addition  to  the 
requirement  in  §75.155  for  review  by  the  State  educational 
agency,  the  application  is  subject  to  review  by  State  Executive 
Order  12372  process.   Applicants  must  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424,  Application  for 
Federal  Assistance)  by  either  (a)  specifying  the  date  when  the 
application  was  made  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  the  program  has  not 
been  selected  by  the  State  for  review.) 

S7S.1SC  When  an  applicant  under  S75.1SS  must  submit  its 
application  to  the  State:  proof  of  submission. 

(a)  Each  applicant  under  a  program  covered  by  $75,155  shall 
submit  a  copy  of  its  application  to  the  State  on  or  before  the 
deadline  date  for  submitting  its  application  to  the  Department. 

(b)  The  applicant  shall  attach  to  its  application  a  copy  of  its 
letter  that  requests  the  State  to  comment  on  the  application. 

(Authority:  20  U.S.C.  122le-3(a) (1) ) 
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PROJSCT  DOCUMEUTATZOH 

(continued) 


8ECTZ0V  B 

Evidence  of  compliance  with  the  Federal  requirements  for 
participation  of  students  enrolled  in  nonprofit  private  schools 
(See  section  7116(h)(2)  of  Public  Law  103-382  and  34  CFR  75.I19! 
76.652,  and  76.656  below.)  ' 

«>c.  7116.  Applications.  '(2)  in  designing  the  program  for 
wftich  application  is  made,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools  have  been  taken  into 
account  through  consultation  with  appropriate  private  school 
Officials  and,  consistent  with  the  number  of  such  children 
carolled  in  such  schools  in  the  area  to  b«  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the  program  is 
Intended  to  address,  after  consultation  with  appropriate 
private  school  officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
Provided  for  public  school  children." 

(Authority:  20  U.S.C.  7426(h)(2)) 

S'  S.iif  Information  needed  if  private  schools  participate, 
jr  *  program  requires  the  applicant  to  provide  an  opportunity 
r or  participation  of  students . enrolled  in  private  schools,  the 
application  must  include  the  information  required  of 
subgrantees  under  34  CFR  76.656 

(Approved  by  the  Office  of  Management  and  Budget  under  control 
number  1880-0513)  ""-twx 

(Authority:  20  U.S.C.  1221e-3(a) (i)) 

siud*'*  Co»»^l^^ion  "ith  representatives  of  private  school 

(a)  An  applicant  for  a  subgrant  shall  consult  with  appropriate 

representatives  of  students  enrolled  in  private  schools  during 

*4.l  phase,  of  the  development  and  design  of  the  project  covered 

/?.^.*PP^^*^*^^°"'  i'»<=l'«iing  consideration  of: 

(J)  Which  children  will  receive  benefits  under  the  project; 

(2)  How  the  children's  needs  will  be  identified; 

'***  What  benefits  will  be  provided; 

How  the  benefits  will  be  provided;  and 

How  the  project  will  be  evaluated. 

A  subgrantee  shall  consult  with  appropriate  representatives 
oi  students  enrolled  in  private  schools  before  the  subgrantee 
■aJces  any  decision  that  affects  the  opportunities  of  those 
students  to  participate  in  the  project!. 


(4) 
(5) 
(b) 
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vftojscr  Bccu2isarrx7zoif 
(concinu*d) 


\ 


(c)  Th«  applicant  or  aubgrancaa  shall  ^iva  tha  appropriata 
raprasantativas  a  ganuina  opportunity  to  express  thair  views 
regarding  each  aattar  subject  to  the  consultation  requireaents 
in  this  section. 

(Authority:  20  U.S. C.  122le-3(a) (1)) 

S7C.CSC  Zaforaatioa  la  aa  applleatioa  for  a  subgrmat. 
An  applicant  for  a  subgrant  shall  include  the  following 
information  in  its  application; 

(a)  A  description  of  how  tha  applicant  will  meat  tha  Fedaral 
requireaants  for  participatica  of  students  enrolled  in  private 
schools. 

(b)  The  nuBbar  of  students  enrolled  in  private  schools  who  have 
bean  Tdantifiad  as  eligible  to  benefit  under  the  prograa. 

(c)  The  nuabar  of  students  enrolled  in  private  schools- who  will 
receiva  benefits  under  tha  prograa. 

(d)  Tha  basis  tha  applicant  used  to  select  the  students. 

(e)  Tha  aannar  and  extent  to  which  the  applicant  coaplied  with 
S76.652  (consultation). 

(f)  The  places  and  tiaas  that  tha  students  will  receive 
bane fits  undar  tha  prograa. 

(g)  The  diffarencas,  if  any,  betvean  tha  prograa  banafits  tha 
applicant  will  provide  to  public  and  private  school  students, 
and  the  reasons  for  tha  differences. 

(Authority:  20  U.S.C.  1221e-3(a) (i)) 

SECTION  C 

Check  the  appropriate  box  below: 

•  There  axe  ao  eligible  aoaprofit  private      Q 
schools  ia  the  proposed  service  delivery 

area  that  vish  to  participate  ia  the 
projaet. 

•  Oaa  or  aore  eligible  nonprofit  private       Q 
schools  ia  the  proposad  service  delivery 

vrea  vish  to  participate  ia  the  project 
Aad  are  listed  oa  tha  aaelosad  Studeat 
Data  foxa. 

•  There  are  ao  eligible  nonprofit  private      Q 
schools  ia  the  proposed  service  delivery 
area. 

SECTION  D 

If  applicable,  identify  on  the  line  at  the 

right  the  Empowerment  Zone,  Supplemental 

Empowerment  Zone,  or  Enterprise  Community 

that  the  proposed  project  will  serve.   (See 

the  competitive  priority  and  the  list  of 

designated  Empowerment  Zones  and  Enterprise 

Communities  in  previous  sections  of  this 

application  package.)  
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PROGRAM  ASSURANCES 


NOTij:  Tlie  aochorizixig  sutute  requires  applicants  aoder  certain  programs  to  provide 
assurances.  This  form  must  be  completed  for  applications  um'der  the  foDowing 
prosraaa: 

•  Comprehensive  School  Grants 

•  Systemwide  Improvement  Grants 


As  the 


iuly  authorized  representanve  of  the  applicant,  I  certify  that  the  applicant: 


•  Will  not  reduce  the  levd  of  State  and  local  funds  that  the  appUcant  expends  for  bilingual 
education  or  special  alternative  instructional  programs  if  the  applicant  is  awarded  a  grant 
under  the  program. 

•  WUl  employ  in  the  proposed  project  teachers  who  are  proficient  in  English,  including 
written  and  oral  communication  skills. 

•  WiU  integrate  the  proposed  projea  with  the  appUcant's  overaU  educational  program. 

•  Has  developed  this  application  in  consultation  with  an  advisory  council,  the  majority  of 
whose  members  are  parents  and  other  representatives  of  the  children  and  youth  to  be  served 
m  the  proposed  project 

(Authority:  20  U.S.C  7426(g)) 


Authorized  Representative 


Applicant  Organization 
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X88URA1ICB8-   KOM-CONSTRUCTZOM  PROGRAMS 


Motai  Ceftain  of  IbeM  uiimaoM  may  not  be  tppOeabic  to  your  project  or  prognm.  If  you  have  quMlioet,  pieaae  oontMt 
the  awarding  agency.  Fiuther.  ceitain  Federal  awardinf  afcaciei  may  require  applicanu  to  certify  to  additiooaJ 
atauraneea.  If  «uch  it  the  ease,  you  will  be  notified. 

Al  the  duly  authorWBd  fmf«ent»tiv«.  nf  th«  .j^V^rt  I  .^,ati^  that  Owe  .ppl«..#- 


1.  Has  the  legal  authority  to  apply  for  Pedenl  aaaiitanoe, 
and  the  inititutional.  managerial  and  finiiKial 
capability  (including  funds  sufBcieat  to  pay  the  non- 
Federal  share  of  project  oosU)  to  ensure  proper 
planning,  management,  and  coo^klion  of  the  pR»|ee( 
described  in  this  application. 

2.  Will  give  the  awarding  ageney,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate,  the 
State,  through  any  authoriied  representative,  access  to 
and  the  right  to  calamine  alJ  record*,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
prcsenu  the  appearance  of  personal  or  organizattonal 
conflict  of  interest,  or  personal  gain. 

4.  Will   initiate  and   complete  the   work   within  the. 
applicable  time  frame  after  receipt  of  approval  of  the 
awarding  agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act 
of  1970  (42  U.S.C.  |>472S-4763)  relating  to 
prescribed  standards  for  merit  systems  for  programs 
funded  under  one  of  the  nineteen  statutes  or 
regulations  specified  in  Appendix  A  of  0PM 's 
Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  stattitet  relating  to 
nondiscrimination.  These  include  but  are  not  limited 
to:  (a)  Title  VI  of  the  Civil  RighU  Act  of  1964  (P.L. 
88-352)  which  prolubits  discrimination  on  the  baai*  of 
race,  color  or  national  origin;  (b)  Title  DC  of  the 
Education  Amendments  of  1972,  as  amended  (20 
U.S.C.  |ilttM683,  and  168S-16S6).  which  prohibiu 
discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973.  as  amended  (29  U.S.C. 
|794).  which  prohibits  discrimination  on  the  baais  of 
handlers;  (d)  the  Age  Discrimination  Act  of  1975,  u 
amended  (42  U.S.C.  ||  6101-6107).  which  prohibitt 
discrimination  on  the  basis  of  age;  (e)  the  Dnig  Abuse 
Office  and  Treatment  Act  of  1972  (P.L.  92-255),  u 
amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  ^uae;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
akobolian;  (g)  |i  523  and  527  of  the  Public  Health 
Scfviee  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drag  abuse  patient  reoofda;  (h)  Title  VID  of  the 


10. 


11. 


aa  amended,  relating  to  non-discrimination  in  the  aak, 
rental  or  finaitcing  of  bousing;  (i)  any  other 
nondiscrimination  provisioni  in  the  specific  stBtuie(s) 
under  which  ^iplication  for  Federal  sssistanoe  is  being. 
made;  aitd  (j)  ^^  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  i^y  to  the 
application. 

Will  comply,  or  has  already  oomplied,  with  the 
requiremenU  of  Title*  D  and  ID  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  which  provide  for 
(air  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  s  resuk  of  FedenJ  or 
federally  assisted  programs  These  requiremenU  apply 
to  all  inieresu  in  real  properly  acquired  for  project 
purposes  regardless  of  Federal  paiticfMtioo  in 
purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act  (5 
U.S.C.  111501-1508  and  7324-7328)  «4uch  limit  the 
political  activitiea  of  employees  whose  principal 
employment  activities  are  fimded  in  whole  or  in  part 
with  Bederal  funds. 

WiD  comply,  as  applicable,  with  the  provisions  of  the 
DavU-Bacon  Act  (40  U.S.C.  ||276a  to  276a-7),  the 
CopdandAcl(40U.S.C  |276candl8U.S.C  |(874) 
and  the  Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  H  327-333).  regarding  Isbor  standards 
for  federally  aasisted  construction  subagreemenU. 

Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  (he  Flood 
Disaster  Protection  Act  of  1973  (PL.  93-234)  which 
requires  recipients  in  s  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase  flood 
insimnee  if  the  total  eosi  of  insurable  construction  and 
acquisition  is  SlO.OOOorraore. 

^tU  comply  with  enviranmental  standards  which 
may  be  prescribed  pursuant  to  the  foUowing:  (a) 
institution  of  environmental  quality  control  measures 
under  die  National  Environmental  ft>licy  Act  of  1969 
(PL.  91-190)  and  Executive  Order  (EO)  1 1514;  (b) 
notification  of  violating  f«/-il|»irf  punuaat  to 


^Ml» 
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12. 


EO  11738;  (e)  procection  of  wetknda  punuuttto 
EO  1 1990;  (d)  evaluation  of  flood  hazards  in 
floodplaiiu  io  accordance  with  EO  1 1988;  (e) 
aMunnoe  of  project  ooni istency  with  the 
approved  State  management  program  developed 
under  the  Qiaatai  Zone  Management  Act  of  1972 
(l4  U.S.C.  If  1451  et  aeq);  (0  conformity  of 
Federal  actions  to  Stale  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Ckv  Air  Act  of  1955.  as  amended  (42  U.S.C. 
7401  et  seq.);  (g)  protection  of  underground 
souroes  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended.  (P.L. 
93-523):  and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973.  as 
amooded.  (P.L.  93-205). 

VTill  comply  with  the  Wild  and  Scenic  Riven  Act 
of  11968  (16  U.S.C.  H1271  et  seq)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  riven  system. 


15.  Will  comply  with  the  Laboratory  Animal  Welfiue 
Act  of  1966  (P.L.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported 
by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Runt  Poisoning 
Prevention  Act  (42  U.S.C.  ||  4801  ct  seq.) 
which  prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
■tructurca. 

17.  Will  cause  to  be  performed  the  required  financial 
tnd  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenu  of 
all  other  Federal  laws,  executive  ord«i. 
regulations  and  policies  governing  this  program. 


13. 


Will'  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  u  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974j(16  U.S.C.  469a-l  et  seq.). 


14.  WUl  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  alward  of  assistance. 


r 


Signature  of  Authorized  Certifying  OfBcial 


Applicant  Organization 


TiUe 


Date  Submitted 
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CCfmnCATKMiS  REOJUVJMO  U>BBYMO;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPCNSBIUTY  MATTERS:  AND  DRUO^REE  MORKPUCE  REQiNREMENTS 


Appic«nliihouldwiiftett>«r<fluliiofiicSidbilBwladMwn»ini>wctiWciSonlDW»i^  AppfeankiheuM 

tlMtm*mi9)»initnie»onttMcmmcMon!ndkiti$d\nW*tngfigtanB  SIgraluraorWitonnprmidMlbr 
oompiMM  wNh  o«Mc«ton  nquNoMftt  undw  34  CFR  Part  82.  "Iilaw  R«lrt^^ 
wid*D«faanMfNandSMp«niion(NonpfeGuram««)«idQeMnMwnMMd*R«quirHT^^  Tlw 


1.  Lonvwo 

M  f*quirad  by  SmNmi  1352.  TB«  31  arSw  U^SXoda.  Md 
knpiMiMnlid  M  34  CPR  Pert  82.  tsr  pwMiM  MlMlnQ  iRto  • 
gwwt  Of  Mopwiiw  iwtimnt  ewtf  $100,000.  ■§  d<inid  M  34 
CFR  Part  82.  SmIm»  S2.105  Md  82.110.  Sw  I 


(s)  No  FodHii  oppropiMod  ftmdi  hovo  boon  poid  of  wB  bo 
■■id.  btf  sf  fin  hflhiff  of  lltfi  undmianfid.  Ii  ■fMasMaiilw 
inluoMina  Of  iMofUBlifMi  Id  Mbjoneoan  oMcar  ar  fimalMMfi  af 
onvooonev  oMoiiiborafCaiMvooo.onaHBaf  afainBlDMMaf 
Conorooo.  of  on  aiiiBlBMBfi  of  oMomlMf  of  CaitarMfiin 
connscion  wNh  Ito  fiMJkinQ  of  my  Fodoral  orant  1^  ^ 

comnuoDon,  l■^•ll■^  ononomon^  of  niosncooon  oi  ony 
Fodorol  gront  Of  ( 


(b)  ■  ony  fundi  odiof  ffion  F odofoi  oppfopdolod  njnsi  howo 
Doon  ponoi  Mi  po  psow  Ony  ponon  iDi  mwonong  of 
attofnplino  to  Mluoneo  on  oMoor  or  ompioyoo  of  any  oeoncy,  0 
Mombof  of  Congrooo,  on  ofRoof  or  omptoyoo  of  CoitQrooo,  or  on 
ompioyoo  of  0  Mombor  of  Congrooo  in  oonrtocdon  tM8h  Mo 
Fodonl  gront  or  cooporaB^o  agroomont.  tho  undonignod  ohal 
compMa  and  aubmit  Standard  Form  •  111,  *OMoaufo  Form  to 
Roport  Lobbying.*  in  occordonoo  wtth  to  inoinjciono; 

(c)  Tho  undoraignod  ohol  roquiro  thattho  longuogo  of  thia 
cocliKeobon  bo  indudod  in  tho  owwd  documonii  for  ol 
oub»yordo  ot  oKoro  (ir>cludfc>g  oubgranto.  oontrocli  undor 
grantB  and  cooporol>»o  ogroontont^  ond  oubconfracli)  and  that 
al  oubrocipionto  ohol  cortNy  ond  dodooo  aooordbtgly. 


2.  DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  roquirod  by  Exoculivo  Ordor  12S40,  Dobarmontond 
Suoponaion,  and  impiamanlod  at  34  CFR  Part  85.  for 
proopodivo  porliciponii  in  primory  covorodlranaaciono,  as 
dolinod  at  34  CFR  Part  85.  Sodiono  85.105  ond  85.110- 

A  Tho  oppfcont  corHnoo  that  K  and  ito  prindpolK 

(0)  Aro  not  prooontly  doborrod.  ouopondod.  propoood  for 
dobormont,  doclorod  inofgiblo,  or  voluntorly  OBCoiidod  from 
covorod  tronoodiorto  by  ony  Fodoral  dapartmont  or  agoncyi 

(b)  Hovo  not  «dlhln  0  throO'YOor  poriod  prooodhtg  INi  opplcatton 
boon  convictod  of  or  hod  o  cM  iudaaniont  rortdafad  aooinit 
thorn  for  commiOMon  of  fraud  or  a  ctimirtai  oSonoo  In  cannodton 
wAh  obtaining,  aHompting  to  obtain,  or  porforming  o  pubic 
(Fodoral,  State,  or  locaQ  tranaadton  or  oontrad  undof  a  pubic 
tranaadien;  wioMion  of  Fodoral  or  State  anlftruat  alalutoo  or 
oommiaaion  of  omlMz^omont,  thoR,  fofgory,  bdbory,  iMMlcaMon 
or  doatructlon  of  rocord^  malgr>g  talao  atatemanl^  or  racoMng 


(r  yVt  nnt  pfooontjf  iniirted fnf  of  ntiKwdoo  r itaiiiiy  m  ij>% 
chaitad  ^  a  goMmmanW  an«y  (FodMd.  Stete,  Of  locoO  wlh 
rowmliaiinofanyafiteolllinMianumarMidlni 
(iXNifMx 


(d)  Haw*  not  «4Mn  a  Siraaifaar  partod  procadng  tNa 

had  ono  or  moro  pubic  ttanoadion  (Fodonl,  Stalo,  or  tocoO 
"  Iforcauooof  '  '    " 


ii  unoWo  to  eortiy  to  ony  of  tho 
hoorafwahaianaehan 


3.  DRUO^REE  WORKPLACE 
(GRANTEES  OTHER  THAN  MDtVKHJALS) 

Aa  roquirod  by  tho  Onjg^roo  Wortcpteoo  Ad  of  1088.  ond 
imptemanlod  ot  34  CFR  Port  85.  Subpart  F.  for  grantooo.  aa 
dalnad  at  34  CFR  Part  85,  Sodiono  85.805  «)d  85.810  • 

A.  ThoappieantcortMoothotlv^orwiicontinuotopro¥idoo 
drug4tao  wortqaioco  by: 

(0)  Pubiohing  0  atatomoni  nodfyino  ompioyooo  that  tho  unloMM 
mom<oduro.  dWributlen.  doponoing.  pomnion.  oruooof  o 

controiod  oubotonco  is  proNbitod  in  tho  grontoo'i  «vort(pteco  «id 
opodfjflng  tho  odiono  that  wi  bo  takon  ogoind  omptoyoao  for 
wOMDon  of  ouch  proNUbon^ 

(b)  Estabiahing  an  on-gdng  dni»4^  o»i>afonaaa  program  to 
inform  omptoyooo  otxMt- 

(1)  Tho  dongora  of  drag  obuoo  in  tho  wortcploca: 

(2)  Tho  grontoo^  polcy  of  moMaMng  a  dni»4tao  wortipiooo: 

P)  Any  awaiabte  drug  oeunooing.  lahabKalon,  ond  ofnptoyao 
iprogramai  and 


(4)  Tho  ponaMoa  that  may  bo  impooad  upon  ompioyooo  tor  drag 
abuoo  ^MoOono  occurring  in  tho  vrarttptaoo; 

(e)  Mohang  1 0  roquiromont  thd  oach  ompioyoo  to  bo  ongaeod  in 
tho  porfbnnonco  of  tho  grant  bo  glwon  a  copy  of  tho  atatemont 
roquirod  by  porograph  (a); 

(d)  NoHtying  tho  omptoyoo  m  tho  atetemont  roquirod  by 
paragraph  (a)  that,  aa  a  oondton  of  omptoymont  undof  tho 
grant,  tho  omptoyoo  w^ 

(1)  Abido  by  tho  tormo  of  tho  otatemont  ond 

(2)  Nodiy  tho  omptoyof  in  wiMng  of  hia  Of  hor  oonwidion  for  a 
tMolon  of  0  criminal  drug  atahito  ocounfng  in  tho  wort(piooo  no 
later  than  Ivo  calandar  daya  after  auch  con^dion; 
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(•)  Ne0/»tg  »•  ■ganey.  In  wiMng.  «<**>  ^  0  eatwidar  d^n  altor 
racaMno  MOM  Ufldar  Mbparagraph  (dX2)  from  an  wnptoyM  or 
oVtarMtoaracaMnfl  actual  noVcaofaucAeomtalon  Empioyara 
of  eo>wiet«d  amptoyaaa  muat  pro«tda  noioa.  InekMSng  poaMon 
Ma.  to:  DMetor,  Orinii  Potcy  and  OvMiigM  aM.  U.S. 
Dapttwiit  m  Eduealen,  600  Indapandafwa  Awanua.  t-W. 
(Roam  3682,  OSA  Rational  Odea  MMnt  Na.  S),  WaaNngton, 
OC20302424I.  Nolcaahallnelu6a«Ml 
numbaf(a|oraaeh( 


(0  TaUnfl  ena  of  tha  talowing  adtona,  wMtln  30  calandar  day*  of 
facaMng  r)o«ca  undar  aubparagraph  (d)(2).  «i«h  raapaet  to  any 
amployoa  twfto  ii  io  eornMad- 

(1)  TaMngappropdala  pataonnal  adfon  agalnai  auch  an 
ampteyaa,  up  to  and  Indwdfctg  toftnlnalon.  conalaton>\M>>  tx 
fB»<lf  awaaii  af  t)a  WahabHadon  A<  of  1673.  aa  antandad;  of 


DRUO-f  RCe  WORKPLACE 
(ORANTEBt  WHO  ARE  MOtVIOUALS) 

Aa  raqulrad  by  «)a  Dnis-Fraa  Wortcplaca  Ad  of  1868.  and 
Implamantod  M  34  CFR  Part  85.  Subpart  F.  for  grantoaa.  aa 
dalnad  al  94  CFR  Part  65, 6ae6ona  65.605  wtd  85.610- 

A.  AaaaondtenofVtafrantloartVytiallwInotangagaln 
6to  unlpwAjl  ffianiffacbKa,  salriMMton,  tfapanaing,  poaaaaaion, 
Of  uaa  Of  a  oofi6o8adaubalBnoaln  oanduoSng  any  actM^M6i 


(2)  Raqul>»g  aucn  ampteyaa  to  partldpato  lalafoctor^^  >»  a 
dnig  abua«  aaaJatonea  f  rahabMaian  pragram  approwad  tor 
Mch  pufpaaaa  by  a  Federal,  State,  or  toeal  haaMfi.  law 
afrforcamaiTt,  or  odter  appropriate  agancyi 

(S)  Making  a  good  fafth  tffort  to  contnua  to  maintoin  a 
drgg-froa  vvorkpteca  t^rough  implemerrtabon  of  paragraph* 
(a),  (b).  (c|.  (d).  (a),  and  (f) 

B   The  grantee  may  insert  in  the  space  provided  below  the 
alM(t)  tor  tHe  performance  of  vmrk  dorte  in  connection  mWi  tfia 
•pectlSc  grant 

Place  of  Parformance  (Street  address  dty.  county,  state,  zip 
code) 


B.  V  convteted  of  a  cfdnlnal  drug  offanaa  raauMng  from  a 
vtoiaHon  occuning  duitog  Iha  conduct  of  any  grant  activity,  I  wl 
report  «ia  convtetion.  In  wdHng,  wihin  10  catondar  days  of  iha 
oemtaaen.  to:  Diractof,  Oranto  Polcy  and  Ovaralght  Staff, 
DapartnMnt  af  EduoMen.  600  Indapandanoa  AMnua,  t.W. 
(Room  3652. 08A  Ragtonal  Ofiea  SuMng  Na.  3).  WaaMngton, 
DC20202-4248.  Nottea ahal induda 6>a idan8»ca8on 
iNMnbaf(a)  af  aaeb  affoded  grant 


Chacl(  [  ]  If  there  are  workplaces  on  fHe  that  are  not  identined 
here 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  w6  comply  with  the  above  cartlflcalions. 
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C#nMcfllioii  R9QVQMI0  DsowwisMi^  SiMpMcioi^  BwlQMMy  end 
Voluntary  ExdiMlM  -  L0«Mr  Ttar  Covmd  TrMMMttoM 

hwtnietiom  lor  C«f1iieMM 

1.  ByaigninoandMibmWnoMBprepanl,tM 
praapwIiM  lo«Mr  tlv  pwllcip««  It  prwidha  tM 
MftMcition  Ml  out  btlow. 

2  ThoylMlciMowlnWoclwooloaiiirtMMioMoooiiyliuitorii^ 
wMch ralinoo wMO piMOd w4wn Mt IwiomIImi IMS vMrod Mb.  Vlli 
■NT  oMinnnoo  raivM  pi^^iaaiMRMMr  ■«  pvnG^viHininpqf 
ranowovi  vrmDUv  oonnKBuDn,  vi 

oifiwinNra  or  agency  wm  wwwcn  ira>  ■mmon  onpnawi  may  punua 

avalabli  ranwiM,  ndmflnQ  ouaponalon  aodtor  ditannanL 

nnlli  ■  In  Ihi  inf  ifw  In  wihlf  h  ffili  ntmifil  li  aitn^Bwl  g  li  mii  Ifcm  in 

pfOOpSClKW  lOMV  tMf  pWtiClptfll  HMRIS  VMC  M  CWtlnUttOn  WW  WOOBOUS 

Wn)sn  BUDfnittsd  or  hw  noonwronmAby  fHMnoi  ohBn0id 

#.   1  iM  wnnB  «ow«a  vwBCBDn,    osoviva,    «iN|MnD9a,  ^miiqbMc 

mIWV  iMr  OvWvQ  IrWWBMRirl,     pWCIiMni,      pWOn,    ^nmVjr  OiWWO 

■•nncBon,     pnnc^H,  praiiQwB,  wnn  ^nmMmmWf  CHGWOva,  s  umo  n 

Itw  cIbum,  hsv§  wW  ntMninQS 

aol  oU  in  Iho  DaAnKofw  and  Covaraga  aactiona  of  rulaa  bnptOTwnlino 

ExacuNwa  Ordar12S40.  YoumayoortadtttaparaontoaMehMa 

propoaai  la  aubmidad  tar  aaaialanea  in  oMaMns  a  copy«r«waa 

raguMona. 

S.  Thaproapacdvatowarllorparticipanl^rMabyaubmMngMa 
prapoOT  viK,  snouKi  vw  fmiKMHi  mwva  uwaBSon  Mm  wnimWm  mwm,  m 
tnM  fMR  knOMnnQqf  OTIV  jnio  Viy  lOWirMf  O0¥BfM  wWIMODOfI  VMn  s 

OTnUOVQ  fiOTll  ptHK^moon  m  jnm  ^9rmWQ 

wncDDn,  unnvB  ■unorBMi  pjf  ms  otpmunmu  or  ■gonof  wv  vwn 

MkW  ■■■■  1  1  11*1  II  ■ '  — ' *-  J 

ireo  imomon  onprano. 

laminllng  EmcuMm  Ordar  12S48,  DabamMt  and  Suipanatorv  34  CFR  P«t  86, 
ladal8«elian8S.lia 

9.  The  proapaedMlMMrlar  participant  ftftwagraaa  fay  at*ml»io  Mi 
prepoaal  thai  1  wl  (nckida  Iw  dMM  Mad  *CartMoalion  Ragadb« 

Ccwatad  Tfanaacdona.' 

wlhout  modMeaHon,  bi  al  lowar  lar  eovarad  MnaMdona  md  h  tf 

aeUMlona  for  kMW  llw  ooMTod  MnaMNona. 

7.  ApaitMpdnHndccwdMwwcdawwyialyi^cwacartWcliiiiafa 

lrBnaaelen.iMaaal 

taowa  im  ttw  oartMcadon  la  arrenaoua.  A  p«tielp«d  may  daeUa  iia 
malhod  and  kaquwicy  by  MMch  1  ditHinlnaa  tha  a«BURy  of  la 
prinoipala.  EaehpartMpa(dfflayMlBnatra4uMdto,ehaekSia 

8.  NoMng  comakiad  in  tht  feragoino  ahal  ba  oonabuad  to  ivquM 
aatabMvnant  of  a  ayatom  cf  noorda  In  «rdv  to  randar  ki  good  Wti  Iha 
oartMcalionraqulradbylhlaclBuae.  ThatwawH^ 
and  Monnalion  of  a  parfUpanI  la  not  laquMd  to  avaad  that  «Me»i  la 
nonnaaypoaaaaaadbya  pnidani  paraen  In  ««  ordtary  oouraa  oT 

w.  mvopi  iQ>  wnoBCDono  buvio*boo  unQor  otmWOfWBi^  5  Ov  vmoo 

lna>ucSona.gapa>fclpanltnaoow»dfr»iaacllunlBw»»lr^»wd«aMe 

a  towMr  liar  coMrad  tranaaclian  vdlh  a  paraon  who  la 

aui|Mnaoa,  oaovraa,  naigna,  or  woanany  aacwoao  mxn  parnapdnn 

m  Ma  tranaadion.  m  addion  to  odiar  lanwdtaa  MataWa  to  tto  Fadml  . 

uiMammara,  ra  oopanmani  or  agoncy  Mat  WMcn  na  wanaacdon 

^ff  J                             11^  ^l^i^^HMrW  H^MVi    ^^    I^BilH^^VH  V^HIH^^B^  1^  ^HlNni^VdHal  tH  !■■■  |MWfM^i^lt  WIBI  fiViVIVi    ■  IBtH    ■■  piBBaaawVV  W  ■VWHvwv  W^VVW|  VKHBVIBBB^ 

prepoood  fof  dobvfnont,  dodvod  InolpUo,  or  wtunlwly  owrtudod  from  pofttdpflOon  In  IMo  tronoacllon  by  my  F^dnl  diportnMnI  of  opwwy. 

(2)           Whorolhopmpocltolowvtiirp«tfdp««loiraM»«DOorti^ 
■n  09^miion  to  Ihio  prapooiL 

NAMEOFAPPUCANT 

PR/AWARD  NUMBER  ANIVOR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  S(M)014, 9160  (Rtplaoaa  GCS400  (REV.ia«Q,  wNoti  i»  ataoMa) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  thw  fonn  to  disdoo*  lobbying  activttioB  purcuwn  to  31  U.S.C  1SS2 
lSe«  fvrae  for  public  burden  diiclotuf  .> 


1.       Tvp<i« 


of  Fodocw  Aowofiz 

contract 

grant 

eooporativa  agraamant 
d.  loan 

^.  loan  guarantaa 
f .  loan  iiwurartca 


•       •la 

D 


Statua  of  Fadaral  Action: 

a.  bid/offar/appKoation 

b.  initial  award 

c.  poat-award 


Nama  and  Addraaa  of  RaportJng  Enthy: 
D     ^rima  O      Subawardaa 


Congraaaional  Diatrict.  Ifk/iown: 


S.       Kapert  Typa: 
I         j   a.  initial  fUing 
I I  b.  matarial  change 

Per  Materiel  Chenge  <My: 

V** quarter  __ 

dete  of  leet  report 


B.       If  PUporting  Entity  in  Ne.4  ie  tubewerdea. 
Name  end  Addreea  sf  Prime: 


FedamI  Depertment/Ager>cy: 


FedeiW  Action  Number,  if  known: 


I 


Congreaelonet  DIatrtet,  if  known: 


7.      Federel  Program  Neme/Deeeriptien: 


CPDA  Number,  if  appMeabio: 


Awerd  Amount,  If  known: 
% 


10.     a.  Name  and  Addraaa  of  Lobbying  Erttitr  lUgiatrant 

lif  individuaJ.  last  namt,  first  nama.  Mi): 


b.  indivlduela  Performing  Servioee  (indwSng  addrass  If 
diffarant  from  No.  lOal , 
ffast  nama,  fkat  nama.  Mil: 


11.  Aweun^  af  Pa>mem  Hhatk  mil  tftmt  aptifff. 

D  actual  D  ulamied 


II.  Teim  ail  Payment  fthmtk  aH  that  wfiptfl: 


t  LWll 


fa  irrkiiri,  niecify. 


iiatuia 
yelue 


ia.  Type  t4  Payment  tOftaU  ail  Ifiut  atip*th 


e.  letaiiii 

b.  er>e  time  fee 


t.  teiiir»aww> 
d.  oewtiiigawt  fee 


e.  deferred 

f.  atliei.  apewfy. 


14.  Brief  DiBwiptiw>i  ef  Oerfieea  Performed  w  to  be  Peifuiiiied  end  Detaial  ef  6er»iue.  inciudtog  uffkwilal.  eiiyfuieatej. 
ec  Mew4iei(a|  uuntected,  far  PayiiieiH  liidiceled  in  Item  11. 


ar»t*  »Biii— iwi  Of^mtiat  tmiitt^  » 


10.     <wniiiUBUuii  Wiaetlat  OFAIL  aHeUiedr 


O    Vea 


D    Nu 


19.     M »«  >nuiiii«  — ■mn  at!  tmm  ti  ayawtiad  kr  Ma  ai  w.«.c. 

1 1 1mnm—t  i^*tl>  namm  wm  itmta  tif  am  am 

IM».  TMi  ai^iiai  li  naditt 


»w«wM««  «  SI  U.a.e.  1M3.  TM* 

c»i>am»  iBwiiwai  tiia  ••  k« 

pumn  <0hm  tiaa  »  m»  am    iai<n<  ii^imi  tliia  >»  i^|im»  >iKa 

pttuttf  «f  KM  iM*  ew  1 10400  ma  MM  (MM  oiM  •loa.eeo  tm  mth 


fedarerUMOtiTy 


■^- 


SIgneture:  , 
Print  Nama: 
Tltia: 


Telephone  No. 


Dale: 


Authoriied  for  Local  fUprodueiion 
•tenderd  Form  •  ILL 
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MtTmiCTlONt  FOR  CCMMXTION  OF  tP4Jl,  nSCLOtUIS  OP  UMVMO  ACTMmES 


TMs 


••    MMWiy  DM 

%.  MMittfytiM 


OftlM 


•(MsrapMlVMslsa 


pravlously  submHtod  rapert  by  thb  ra|»orting  MWy  ferMiJe  cawwad  FadwH 


bya 


I  af  tha  lapartlnt  annlyc 
tMdaalaMlMVIIIa. 


Ia,ar 


la  ba,  a  pttmt  ar 


Imiladlai 


tl>>tiare*tha»ubwwTdM.a^.thalrrt«ub«wifdaaalltwpfbml«lha1i<thr.«ubawafd>hidii<>bMtaia»at 
o  Mbcanlracts,  subgraMfta  and  eeiHact  awards  undw  oranla. 


aftha  prbm  Fadaral  ladpiML  btduda  CangraaiieiMl  OMrict.  V 


jUij    -■*-'     — » 

cay,  KM*  ana 


agwicy  mrMi  If  knowiii  Far 


af  TrMwportallan.  United  States  CaaM 


'*  g"*y_M?l''«<»q'P'09»"'»«niserdaaCTlggyiarthacovarsdFadsrilaclton(ltemUlflw^ 


(CFDA) 


fergrante. 


toana,  and  loan 


t.  Enter  Iha  wwit  approprtite  Fsdsral  MsidifyiM  numbsr 


lDrPraposal(RFP) 


lor  tha  Fadsral  action 


In  Item  1  |a.s^ 


bivlMlon  lor  Md  (FB)  maiter,  grant  announcOTisnt  numbsr;  tho  canlrsct.  grant,  or  loan 
.      ^_.       ^         .        by  ths  Fadsral  agsncy).b»diidsprstias,a*,"ltFF.Oi 


t.  Foraeovsrad 

amount  of  tha  award/loan 


W.    MEnlsrthsMlnama. 


sn  award  er  nsn  cananlbnsnt  by  tha  Fadsral 
lor  ths  prbns  antlty  MsntMad  in  Item  4  ar  I. 


dty. 


afths 


Act  of  IMf  angagsd  by  ths  raperting  anilly  idsntiaad  bi  Item  4  to 


WEntar  tha  hdlnsmss  afths  tedMdusl(s)psrlorndng 
10(a).  Entar  Lsst  Notw.  First  Nsms.  and  Mddte  biwii  (MQ. 


andindudsfkdl 


lit    Qhssbwhathsrarnsistnn  ABindHssiaw  irhiH(i|  ii  stteibiii 
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OMB  Control  No.   1801-0004  (Exp.  8/31/2001) 


NOTICE  TO  ALL  APPLICANTS 


the  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Department 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  applies  to  iqiplicants  for  new 
{rant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA,  enacted  as 
part  of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 

I 

To  Whom  Does  This  Pnvitiom  Apply? 


Section  427  of  GEPA  affects  applicants  for  new  grant  awards  under  this  program. 
ALL  APPUCANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPUCATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TX) 
RECEIVE  FUNDDVG  UNDER  THIS  PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts  or  other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  fiindmg.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as  described  below.) 


What  Does  This  Provision  Require? 


Section  427  requires  each  applicant  for  fiinds  (other  than  an  individual  person)  to 
include  ia  its  application  a  description  of  the  steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its  Federally-assisted  program  for  students,  teachers, 
and  other  program  beneficiaries  with  special  needs. 


This 


iis  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  impede  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the  Federally-funded  project  or  activity.  The  description 
in  your  application  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengthy;  you 
may  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  are 
applicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 
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narrative,  or,  if  appropriate,  may  be  discussed  in  connection  with  related  topics  in  the 
triplication. 

Secti(Mi  427  is  nxA  intended  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  fully  participate  in  the 
project  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  s^licant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
baniers  it  identifies. 


Whai  an  Examples  of  How  an  Applicant  Might  Sati^  the  Requirement  of  This  Provision? 


427. 


The  following  examples  may  help  illustrate  how  an  a    licant  may  comply  with  Section 


(1)  An  ir>plicant  that  proposes  to  carry  out  an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participants 
in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  ts^  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model  science  program  for  secondary 
students  and  is  concerned  that  giris  may  be  less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may  already  be  implementing  effective  steps  to  ensure 
equity  of  access  and  participation  in  their  grant  programs,  and  we  appreciate  your  cooperation 
in  responding  to  the  requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3 
hours  per  response,  with  an  average  of  1.5  hours,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  and  maintain  the  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
estiinate(s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Dqpartment  of 
Education,  Washington,  DC  20202-4651. 
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EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITIES 

Emoowennent  Zones 

Louisiana:  Northeast  Delta* 

California:  Lx>s  Angeles 

Louisiana:  Macon  Ridge* 

California:  Oakland 

Louisiana:  New  Orleans 

Georgia:  Atlanta 

Louisiana:  Ouachita  Parish 

Illinois:  Chicago 

Massachusetts:  Lowell 

Kentucky:  Kentucky  Highlands* 

Massachusetts:  Springfield 

Maryland:  Baltimore 

Michigan:  Five  Cap* 

Massachusetts:  Boston 

Michigan:  Flint 

Michigan:  Detroit 

Michigan:  Muskegon 

Mississippi:  Mid  Delta* 

Minnesota:  Minneapolis 

Missouri/Kansas:  Kansas  City,  Kansas  City 

Minnesota:  St.  Paul 

New  York:  Harlem,  Bronx 

Mississippi:  Jackson 

Ohio:  Cleveland 

Mississippi:  North  Delta* 

Pennsylvania/New  Jersey:  Philadelphia, 

Missouri:  F-ast  Prairie* 

Camden 

Missouri:  St.  Louis 

Texas:  Houston 

Nebraska:  Omaha 

Texas:  Rio  Grande  Valley* 

Nevada:  Qaricc  County,  I^s  Vegas 
New  Hampshire:  Manchester 

Enterprise  Communities 

New  Jersey:  Newark 

Alabama:  Birmingham 

New  Mexico:  Albuquerque 

Alabama:  Chambers  County* 

New  Mexico:  Mora,  Rio  Arriba,  Taos 

Alabama:  Greene,  Sumter  Counties* 

Counties* 

Arizona:  Phoenix 

New  York:  Albany,  Schenectady,  Troy 

Arizona:  Arizona  Border* 

New  York:  Buffalo 

Arkansas:  East  Central* 

New  York:  Newburgh,  Kingston 

Arkansas:  Mississippi  County* 

New  York:  Rochester 

Arkansas:  Pulaski  County 

North  Carolina:  Charlotte 

California:  Imperial  County* 

North  Carolina:  Halifax,  Edgecombe,  Wilson 

California:  L.A.,  Huntington  Park 

Counties* 

California:  San  Diego 

North  Carolina:  Robeson  County* 

California:  San  Francisco.  Bayview,  Hunter's 

Ohio:  Akron 

Pomt 

Ohio:  Columbus 

California:  Watsonville* 

Ohio:  Greater  Portsmouth  * 

Colorado:  Denver 

Oklahoma:  Choctaw,  McCurtain  Counties* 

Connecticut:  Bridgeport 

Oklahoma:  Oklahoma  City 

Connecticut:  New  Haven 

Oregon:  Josephine* 

Delaware:  Wilmington 

Oregon:  Portland 

,     District  of  Columbia:  Washington 

Pennsylvania:  Harrisburg 

Florida:  Jackson  County* 

Pennsylvania:  Lock  Haven* 

Florida:  Tampa 

Pennsylvania:  Pittsburgh 

Florida:  Miami,  Dade  County 

Rhode  Island:  Providence 

Georgia:  Albany 

South  Dakota:  Deadle,  Spink  Counties* 

Georgia:  Central  Savannah* 

South  Carolina:  Charleston 

Georgia:  Crisp,  Dooley  Counties* 

South  Carolina:  Williamsburg  County* 

Illinois:  East  St.  Louis 

Tennessee:  Fayette,  Haywood  Counties* 

Illinois:  Springfield- 

Tennessee:  Memphis 

Indiana:  Indianapolis 

Tennessee:  Nashville 

Iowa:  Des  Moines 

Tennessee/Kentucky:  Scott,  McCreary 

Kentucky:  Louisville 

Counties* 
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Texas:  Dallas 
Texas:  El  Paso 
Texas:  San  Antonio 
Texas:  Waco 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack* 
Virginia:  Norfolk 


*denotes  rural  designee 


[FR  Doc.  98-34486  Filed  12-30-98;  8:45  am] 
MLUNG  COOE  4000-01-0 


Washington:  Lower  Yakima* 
Washington:  Seattle 
Washington:  Tacoma 
West  Virginia:  West  Central* 
West  Virginia:  Huntington 
West  Virginia:  McDowell* 
Wisconsin:  Milwaukee 


i  Monday 

January  4,  1999 


Part 


Department  of 
Education 

Bilingual  Education:  Comprehensive 
School  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1999 


^    1^  i  ^ 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.S90U1 

Bilingual  Education:  Comprehensive 
School  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999 

Note  to  Applicants:  This  notice  is  a 
complete  appUcation  package.  Together 
with  the  stati^te  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  cofitains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  an 
award  under  this  program.  The  statutory 
authorization  for  this  program,  and  the 
application  r^uirements  that  apply  to 
this  competition,  are  contained  in 
sections  7114  and  7116  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  4s  amended  by  the 
Improving  Aitierica's  Schools  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20,  1994  (the  Act)  (20  U.S.C.  7424  and 
7426)). 

Purpose  of  Program:  This  program 
provides  grants  to  implement 
schoolwide  bilingual  education 
programs  or  achoolwide  special 
alternative  instruction  programs  for 
reforming,  restructuring,  and  upgrading 
all  relevant  programs  and  operations, 
within  an  individual  school,  that  serve 
all  or  virtualljr  all  limited  English 
proficient  (LBP)  children  and  youth  in 
one  or  more  schools  with  significant 
concentrations  of  these  children  and 
youth. 

bilgjbie  Ap  olicants:  One  or  more  local 
educational  agencies  (LEAs),  or  one  or 
more  LEAs  in  collaboration  with  an 
institution  of  higher  education, 
community-biased  organizations,  other 
LEAs,  or  a  Stite  educational  agency. 

Deadline  far  Transmittal  of 
Applicationsi  February  26, 1999. 

Deadline  fdr  Intergovernmental 
Review:  April  27, 1999. 

Available  fiunds:  $6  million. 

Estimated  Bange  of  Awards: 
$150,0O0-n$275,000. 

Estimated  Average  Size  of  Awards: 
$200,000.       ! 

Estimated  dumber  of  Awards:  30. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  th|s  notice. 

Project  Period:  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  a^d  (b)  The  regulations  in 
34  CFR  part  ^99. 

Description  of  Program:  Fimds  imder 


this  program 


are  to  be  used  to  reform, 


restructure,  atad  upgrade  all  relevant 


operations  and  programs,  within  a 
school,  that  serve  LEP  children  and 
youth.  Before  carrying  out  a  project 
assisted  imder  this  program,  a  grantee 
shall  plan,  train  personnel,  develop 
curriculiun,  and  acquire  or  develop 
materials.  In  addition,  grantees  are 
authorized,  under  this  program,  to 
improve  the  education  of  LEP  children 
and  youth  and  their  famiUes  by 
implementing  family  education 
programs,  improving  the  instructional 
program  for  LEP  children,  compensating 
personnel  who  have  been  trained^-or 
are  being  trained — to  serve  LEP  children 
and  youth,  providing  tutorials  and 
academic  or  career  counseling  for  LEP 
children  and  youth,  and  providing 
intensified  instructirai. 

Prioritiefl 

Absolute  Priority:  The  priority  in  the 
notice  of  final  priority  for  this  program, 
as  published  in  the  Federal  Register  on 
October  30, 1995  (60  FR  55245),  applies 
to  this  competition. 

Under  34  CFR  75.105(c)(3)  and 
section  7114(a)  of  the  Act,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment. 

Competitive  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  luider  34  CFR 
75.105(c)(2)(i)  and  34  CFR  299.3(b)  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  5  points  to  an 
appUcation  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  commimity 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 


However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Reading . 

Projects  that  focus  on  reforming, 
restructuring,  and  upgrading  reading 
instruction  to  assist  limited  English 
proficient  students  to  read 
independently  and  well  by  the  end  of 
third  grade. 

Invitational  Priority  2— Mathematics 

Projects  that  focus  on  reforming, 
restructuring,  and  upgrading 
mathematics  instruction  to  assist 
limited  English  proficient  students  to 
master  challenging  mathematics, 
including  the  foiuidations  of  algebra  and 
geometry,  by  the  end  of  eighth  grade. 

Invitational  Priority  3— Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 

Invitational  Priority  4 — Professional 
Development 

Applicants  that  consider  the 
Department  of  Education  Professional 
Development  Principles  in  planning  and 
designing  a  Comprehensive  School 
Grant  project. 

Those  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  collegial,  and  organizational 
improvement;  respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community;  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  Ufe  of  schools;  is  planned 
collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development;  requires  substantial  time 
and  other  resoim:es;  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 


Federal  Register /Vol.  64.  No.  1/ Monday,  January  4,  1999 /Notices 


239 


Selei^tion  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7114,  7116,  and  7123  of  the  Act 
to  evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project  will  implement 
schoolwide  bilingual  education 
programs  or  schoolwide  special 
alternative  instruction  programs  for 
reforming,  restructuring,  and  upgrading 
all  relevant  programs  and  operations, 
within  an  individual  school,  that  serve 
all  (or  virtually  all)  children  and  youth 
of  limited  English  proficiency  in  schools 
with  significant  concentrations  of  those 
children  and  youth. 

(Authority:  20  U.S.C.  7424(a)) 

(2)  Need  for  the  project.  (10  points) 
The  Secretary  considers  the  neM  for  the 
proposed  project.  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  number  of  children  and  youth 
of  limited  English  proficiency  in  the 
school  or  school  district  to  be  served, 
and 

(ii)  The  characteristics  of  those 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  youth;  and 

(E)  If  appUcable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)) 

(3)  Quality  of  the  project  design.  (15 
points)  The  Secreta^  considers  the 
quality  of  the  design  of  the  proposed 
project.  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfiilly  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 


support  rigorous  academic  standards  for 

fSumonfy:  34  CFR  75.210(c)(2)  (i),  (ii).  and 
(xviii)) 

(4)  Project  activities.  (15  points)  The 
Secretary  reviews  each  application  to 
determine — 

(i)  How  well  the  proposed  project  will 
improve  the  education  of  limited 
English  proficient  students  and  their 
families  by  carrying  out  some  or  all  of 
the  following  authorized  activities: 

(A)  Implementing  family  education 
programs  and  parent  outreach  and 
training  activities  designed  to  assist 
parents  to  become  active  participants  in 
the  education  of  their  children. 

(B)  Improving  the  instructional 
program  for  limited  English  proficient 
students  by  identifying,  acquiring,  and 
upgrading  curriculum,  instructional 
materials,  educational  software,  and 
assessment  procedures,  and,  if 
appropriate,  applying  educational 
technology. 

(C)  Compensating  personnel, 
including  teacher  aides  who  have  been 
specifically  trained,  or  are  being  trained, 
to  provide  services  to  children  and 
youth  of  limited  English  proficiency. 

(D)  Providing  training  for  personnel 
participating  in  or  preparing  to 
participate  in  the  program  that  will 
assist  that  personnel  in  meeting  State 
and  local  certification  requirements  and, 
to  the  extent  possible,  obtaining  college 
or  imiversity  credit. 

(E)  Providing  tutorials  and  academic 
or  career  counseling  for  children  and 
youth  of  limited  English  proficiency. 

(F)  Providing  intensified  instruction, 
(ii)  The  degree  to  which  the  program 

for  which  assistance  is  sought  involves 
the  collaborative  efforts  of  institutions 
of  higher  education,  community-based 
organizations,  and  the  appropriate  local 
and  State  educational  agency  or 
businesses;  and 

(iii)  How  well  the  proposed  project 
provides  for  utilization  of  the  State  and 
national  dissemination  sources  for 
program  design  and  in  dissemination  of 
results  and  products. 

(Authority:  20  U.S.C.  7424(b)(3);  7426(h)(6) 
and  (i)(4H5)) 

(5)  Proficiency  in  English  and  another 
language.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proficiency  both  in  English 
and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C.  7426(i)(l)) 

(6)  Quality  of  the  management  plan. 
(10  points)  The  Secretary  considers  the 
quality  of  the  memagement  plan  for  the 
proposed  project.  In  determining  the 


quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(g)(1)  and  (2)(i)  and 
(iv)) 

(7)  Quality  of  project  personnel.  (5 
points)  (i)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  quaUfications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  persoimel. 

(Authority:  34  CFR  75.210(e)(l)-(3)(i)  and 
(ii)) 

(8)  Language  skills  of  personnel.  (3 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project  meets  the  following 
requirements: 

(i)  The  program  will  use  qualified 
personnel,  including  personnel  who  are 
proficient  in  the  language  or  languages 
used  for  instruction. 

(ii)  The  appUcant  will  employ 
teachers  in  the  proposed  program  who, 
individually  or  in  combination,  are 
proficient  in  English,  including  written, 
as  well  as  oral,  communication  skills. 

(Authority:  20  U.S.C.  7426(g)(1)(E)  and  (h)(1)) 

(9)  Adequacy  of  resources.  (3  points) 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  s^udget  is 
adequate  to  support  the  propoi»ed 
project. 
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(ii)  The  extent  to  which  the  costs  are 
reasonable  in{ relation  to  the  objectives, 
design,  and  piDtential  significance  of  the 
proposed  project. 

(Authority:  34  fFR  75.210(0(1)  and  (2)(iii)- 
(iv))  j 

(10)  Integn^on  of  project  funds.  (5 
points]  The  Sbcretary  reviews  each 
application  to  detennine  how  well 
funds  received  under  this  program  will 
be  integrated  with  all  other  Federal, 
State,  local,  aiid  private  resources  that 
may  be  used  to  serve  children  and  youth 
of  limited  English  proficiency. 

(Authority:  20  tl.S.C.  7426(g)(2)(A)(iii)) 

(11)  Eva}u($ion  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  proposed 
project's  evaluation  will  meet  the 
following  requirements: 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students. 

(ii)  The  evajluadon  must  include — 

(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited  EngUsh  proficiency 
with  nonlimited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,,  and  gains  in  English  (and, 
if  applicable,  jnative  language) 
proficiency;  ' 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
ciuTiculum  io  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(C)  Prograif  context  indicators  that 
describe  the  lelationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  jyouth  of  limited  English 
proficiency. 

(Authority:  20  U.S.C.  7426(h)(3)  and 
7433(c)(l)-{3)) 

(12)  Comimtment  and  capacity 
building.  (4  points)  The  Secretary 
reviews  each  {application  to  determine 
how  well  the  proposed  project  meets  the 
following  reqjuirements: 

(i)  The  proposed  project  must 
contribute  toward  building  the  capacity 
of  the  applicant  to  provide  a  program  on 
a  regular  basis,  similar  to  that  proposed 
for  assistance,  that  will  be  of  sufficient 
size,  scope,  apd  quality  to  promise 
significant  in^provement  in  the 


education  of  students  of  limited  English 
proficiency. 

(ii)  The  applicant  wiU  have  the 
resources  and  commitment  to  continue 
the  program  when  assistance  under  this 
program  is  reduced  or  no  longer 
available. 

(Authority:  20  U.S.C.  7426(h)(5)) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  aliout,  and  to  comply 
with,  the  State's  process  imder 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3,  1997  (62  FR  59452  through 
59455). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  conunents  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.290U,  U.S.  Department  of 
Education,  Room  6213,  400  Maryland 
Avenue,  SW.  Washington,  DC  20202- 
0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  imtil 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 


Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.290U), 
Washington,  DC  20202-4725;  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.290U),  Room 
3633,  Regional  Office  Building  *3,  7th 
and  D  Streets,  SW,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  70S- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — end  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  burden,  a  checklist  for 
applicants,  various  asstu'ances, 
certifications,  and  required 
doamientation: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  (GEPA 
Requirement)  (OMB  No.  1801-0004). 
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e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Program  Assiuances. 

1.  Assiuances — Non-Construction 
Programs  (SF  424B)  and  instructions. 

m.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

n.  Certification  Regarding  Debarment, 
Suspension,  IneligibiUty  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department 

o.  Disclosure  of  Lobbying  Activities 
(SF  LLL)  (if  applicable)  and 
instructions,  liiis  dociunent  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  appUcants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  appUcation  has  been 
received. 

For  Further  Information  Contact: 
Harry  Logel,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5605,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-5530.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
biformation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  Usted  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 


in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electroaic  Access  to  this  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/new8.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  dociunent  published  in  the  Fedoral 
Register. 

Program  Authority:  20  U.S.C.  7424. 

Dated:  December  23, 1998. 

Delia  Ponpa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  uiiless  it  displays  a  valid 
OMB  control  number.  The  vahd  0MB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0535  (Exp. 
12/31/2001).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  120  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  room  5605, 
Switzer  Building,  Washington,  DC 
20202-6510. 


Applicatioii  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  appUcation.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  45  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 
The  page  limit  applies  only  to  item  15 
in  the  Checkfist  for  Applicants  provided 
below. 

IF,  IN  ORDER  TO  MEET  THE  PAGE 
LIMIT,  YOU  USE  PRINT  SIZE. 
SPACING,  OR  MARGINS  SMALLER 
THAN  THE  STANDARDS  SPECIFIED 
IN  THIS  NOTICE,  YOUR  APPLICATION 
WILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Abstract 

The  narrative  section  ^ould  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resiunes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  supporf ,  or 
appendices  in  your  application. 
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Empowenneht  Zone/Enterprise 
Community  )^ority 

Applicant!  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communitiel,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Dociunentation 
Form  the  applicable  Empowerment 
Zone  or  Entoprise  Community.  The 
application  narrative  should  describe 
the  extent  to  which  the  proposed  project 
will  contribute  to  systemic  educational 
reform  in  th«  particular  Empowerment 
21one  or  Enterprise  Community  and  be 
an  integral  pert  of  the  Zone's  or 
Commimity'B  comprehensive 
revitalizatioa  strategies.  A  list  of  areas 
that  have  be«n  designated  as 
Empowerment  Zones  and  Enterprise 
CommimitieB  is  provided  at  the  end  of 
this  notice. 

Additional  (guidance 

Table  of  Contents 

The  applii(ation  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 
selection  criteria.  Be  sure  that  the  table 
includes  the  page  numbers  where  the 
parts  of  the  narrative  are  found. 

Budget        I 

Budget  liite  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructibnal  design  and  all  other 
project  components. 

Fina7  Application  Preparation 

Use  the  C|tecklist  for  Applicants  to 
verify  that  y^ur  application  is  complete. 
Submit  thret  copies  of  the  application, 
including  an  original  copy  containing 
an  original  aignatuxe  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to(the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Submission  of  Application  to  State 
Educationai  Agency 

Section  7tl6(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improvi|ig  America's  Schools  Act  of 
1994,  Pub.  tf.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  theiV'  appUcation  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)). 
Section  75.t56  of  the  Education 
Department;  General  Administrative 
Regulation^  (EDGAR)  requires  these 


applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  appUcation  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  titiis  letter  should  be 
attached  to  the  Project  Dociunentation 
Form  contained  in  this  appUcation 
package.  APPUCANTS  THAT  DO  NOT 
SUBMIT  A  COPY  OF  THEIR 
APPLICATION  TO  THEIR  STATE 
EDUCATIONAL  AGENCY  IN 
ACCORDANCE  WITH  THESE 
STATUTORY  AND  REGULATORY 
REQUIREMENTS  WILL  NOT  BE 
CONSIDERED  FOR  FUNDING. 

Checldist  for  Applicants 

The  foUowing  forms  and  other  items 
must  be  included  in  the  appUcation  in 
the  order  Usted  below: 

1.  AppUcation  for  Federal  Education 

Assistance  Form  (ED  424). 

2.  Group  AppUcation  Certification  Form 

(if  applicable). 

3.  Budget  Information  Form  (ED  524). 

4.  Itemization  of  costs  for  each  budget 

year. 

5.  Student  Data  Form. 

6.  Project  Documentation  Form, 

including: 
Section  A— Copy  of  transmittal  letter 

to  SEA  requesting  SEA  to  comment 

on  the  appUcation; 
Section  B — Docxmientation  of 

consultation  with  nonprofit  private 

school  officials; 
Section  C — Appropriate  box  checked; 
Section  D — Empowerment  Zone  or 

Enterprise  Community  identified  (if 

appUcable). 

7.  Pro^^m  Assurances  Form. 

8.  Assurances — Non-Construction 

Programs  Form  (SF  424B). 

9.  Certifications  Regarding  Lobbying; 

Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements  Form 
(ED  80-0013). 

10.  Certification  Regarding  Debarment, 

Suspension,  IneUgibiUty  and 
Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  Form  (ED  80- 
0014)  (if  appUcable). 

11.  Disclosure  of  Lobbying  Activities 

Form  (SF  LLL). 

12.  Information  that  addresses  section 

427  of  the  General  Education 
Provisions  Act.  See  the  docimient 
below  enUtled  NOTICE  TO  ALL 
APPLICANTS  (OMB  No.  1801- 
0004). 

13.  One-page  abstract. 

14.  Table  of  Contents. 

15.  AppUcation  narrative,  not  to  exceed 

45  pages. 


16.  One  original  and  two  copies  of  the 
appUcation  for  transmittal  to  the 
Education  Department's 
AppUcation  Control  Center. 


Empowerment  Zones  and  Enterprise 
Communities 

Empowerment  Zones 

(Listed  Alphabetically  by  State) 

CaUfomia:  Los  Angeles,  Oakland 

Georgia:  Atlanta 

Illinois:  Chicago 

Kansas:  Kansas  Qty 

Kentucky:  Kentucky  Highlands  Area 

(Clinton,  Jackson,  and  Wayne 

Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston 
Michigan:  Detroit 
Mississippi:  Mid-Delta  Area  (BoUvar, 

Holmes,  Humphreys,  and  Leflore 

Counties) 
Missoiui:  Kansas  Qty- 
New  Jersey:  Camden 
New  York:  Harlem,  Bronx 
Ohio:  Cleveland 
Pennsylvania:  Philadelphia 
Texas:  Houston,  Rio  Grande  VaUey  Area 

(Cameron,  Hidalgo,  Starr,  and  WiUacy 

Counties) 

Enterprise  Communities 

(Listed  AlphabeticaUy  by  State) 

Alabama:  Birmingham,  Chambers 
Coimty,  Greene  County,  Sumter 
County 

Arizona:  Arizona  Border  Area  (Cochise, 
Santa  Cruz  and  Yuma  Counties), 
Phoenix 

Arkansas:  East  Central  Area  (Cross,  Lee, 
Monroe,  and  St.  Francis  Counties), 
Mississippi  County,  Pulaski  County 

CaUfomia:  Imperial  County,  Los 
Angeles  (Huntington  Park),  San  Diego, 
San  Francisco  (Bayview,  Himter's 
Point),  Watsonville 

Colorado:  Denver 

Connecticut:  Bridgeport,  New  Haven 

Delaware:  Wilmington 

District  of  Columbia:  Washington 

Florida:  Dade  Coimty,  Jackson  County, 
Miami,  Tampa 

Georgia:  Albany,  Central  Savannah 
River  Area  (Burke,  Hancock,  Jefferson, 
McDuffie,  TaUaferro,  and  Warren 
Counties),  Crisp  County,  Dooley 
County 

Ulinois:  East  St.  Louis,  Springfield 

Indiana:  IndianapoUs 

Iowa:  Des  Moines 

Kentucky:  Louisville,  McCreary  County 

Louisiana:  Macon  Ridge  Area 
(Catahouis,  Concordia,  Franklin, 
Morehouse,  and  Tensas  Parishes), 
New  Orleans,  Northeast  DeUa  Area 
(Madison  Parish),  Ouachita  Parish 

Massachusetts:  Lowell,  Springfield 

Michigan:  Five  Cap,  Flint,  Muskegon 
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Minnesota:  Minneapolis,  St.  Paul 
Mississippi:  Jackson,  North  Delta  Area 

(Panola,  Quitman,  and  Tallahatchie 

Counties) 
Missouri:  East  Prairie,  St.  Louis 
Nebraska:  Omaha 
Nevada:  Clarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  Moro 

County,  Rio  Arriba  County,  Taos 

County 
New  York:  Albany,  Buffalo,  Kingston, 

Newburgh,  Rochester,  Schenectady, 

Troy 


North  Carolina:  Charlotte,  Edgecombe 

Coimty,  Halifax  County,  Robeson 

Coimty,  Wilson  County 
Ohio:  Akron,  Columbus,  Greater 

Portsmouth  Area  (Scioto  County) 
Oklahoma:  Choctaw  Coimty,  McCurtain 

Coimty,  Oklahoma  City 
Oregon:  Josephine  County,  Portland 
Pennsylvania:  Harrisburg,  Lock  Haven, 

Pittsburgh 
Rhode  Island:  Providence 
South  Carolina:  Charleston, 

Williamsburg  County 

South  Dakota:  Deadle  County,  Spink 
Coimty 


Tennessee:  Fayette  County,  Haywood 

County,  Memphis,  Nashville,  Scott 

County 
Texas:  Dallas,  El  Paso,  San  Antonio, 

Waco 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack  County,  Norfolk 
Washington:  Lower  Yakima  County, 

Seattle,  Tacoma 
West  Virginia:  Himtington,  McDowell 

County,  West  Central  Area  (Braxton, 

Clay,  Fayette,  Nicholas,  and  Roane 

Counties) 
Wisconsin:  Milwaukee 

BiuJNO  cooc  4oe»-ei-p 
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pplication    for    Federal 
ducation    Assistance 


vs.  Department  of  Education 


OMB  No.  irV0106 

tMf.o6nofioo\ 


A  I  p  I  i  f  a  II  t  I  n  lo  r  m  J 1 1  <>  n 


1.  Nunc  and  AddreM 
Legal  Name: 


Orpnixational  Unit 


CSiy 


2.  Ap(>licam't  D-U-N-S  Nnmber 


X  ChMlot<rf  Federal  DomMbc  A  itiwiirr*: 


8|4|  2|9    I  0|U 


-lide:. 


CoMKy 


BILINGUAL  EDUCATION: 


ZIPCede  *  4 


COMPREHENSIVE  SCHOOL  GRANTS 


4.  Ftoject  Dincior. 
Address: 


C  Type  of  Appbcant  (£n<«r  appropriate  Ittur  in  the  box.) 


D 


Til.#:(  )_ 

E  Mail  Address.. 


State 
.  FaxthC 


TIFCSSr*  J" 

) -_ 


5.   Il  the  applicant  delinquent  on  any  Federal  debt?   LJ  Yes  !_)  No 
(ff  '  Yts.  '  attach  ait  explanation. )  


A  pplicatiini   I  nIOrmiilioii 


S.  type  of  Submission: 

—PttAppiication  —Application 

LJ  Construction  LJ  Conscructioo 

D  Non-O»$trectioo  d  Non-Coostinaioo 

9.  h  applicalioa  subject  to  review  by  Execvtive  Ofder  12372  pnccs*? 
^  Yes   (Date  made  avaUabU  to  the  ExeaitiveOnler  12372 

process  for  review):      __} I 

n  No    f  y  'No, "  cfcec*  appropriate  box  below. ) 

\\  Piugiam  is  not  covered  by  EG.  12372. 

□  Program  has  no<  been  leleciBd  by  Sine  far  review. 


A  State 

B  Cemy 

C  Miioicipal 

D  Towialap 

E  ImeTWte 

F  liimMuninpal 
O  Spedat  District 


H  kidepcadeat  School  DisBicl 

I  Public  CoUeteotUnivenny 

J  PiivaK,Noii-PiofitColkteorliaiv(niiy 

K  Miwiyibe 

L  bdividual 

M  Privatt.Pn>(it-MalciatOrtHizalian 

N  O^Bl(Sreeify): 


7.  Novice  Applicvu   LJ  Yes 


I  No 


11.  Are  any  researeh  activities  involving  human  subjecu  planned  M  any 
time  dnriag  the  proposed  project  period?    QYei       Qno 
a.  ir'Yes,''Exemption(s)«:  b.  Asmrance  of  Compliance*: 


OR 


c  IRB  approval  date: 


{DfuMKB 
I 


n  Expedited  Review 


10.  froposed  Project  Dates: 


J L 


IX  Descriptive  Title  of  Applicant's  Projea: 


Kstimated  r  undin}; 


A  u  I h o r i /i' il 


In  lor  mat  ion 


rodcnl 


i 


ct  State 


^  Local 


if  Other 


C  Piogrim  Income 


(.TOTAL 


14.  To  d>e  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicnioB  are  tnie 
■Id  conect  The  documem  has  been  duly  authorized  by  the  govenmg  body  of  the  ipplic«t 
and  die  ^iplicant  will  cooyly  with  the  aaacfaedassunBccs  if  d>e  assistance  is  awarded. 


•.  Typed  Mame  of  Authorued  Remmtative 


b.  Title 


c  Tel.«h  ( 


f^x^^■.  ( 


4.  E-Mail  Adtess: 


a.  Slgnatartof  Aatbertxed 


Daie:__/__/_ 
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Iiislrui  t  ioiis   lor   I.I)  424- 


1.  Lc(al  Naae  aMl  AddrcK.  Eacer  the  legal  nam;  of  applicaiu  and  ibe 
name  of  (be  primary  organizational  unit  which  will  undertake  the  «*- 
sisunce  acuvity. 

2.  D-U-N-SNymbcr.  EaierUie  ^pUcaMs  D-U-N-S  Number.  If  your 
oiganizacion  does  not  have  a  D-U-N-S  Number,  you  can  obuin  (he 
number  by  calling  1 -S0O-333-QSQ5  or  by  completing  a  D-U-N-S  Num- 
ba  Request  Form.  The  foma  can  be  obtained  via  the  Inientet  at  dK 
following  URL:  bKp;//www^dob.c«ai/dhia/aboulAi/yiiMynaAl«. 

3.  Calaiog  of  Federal  Domeadc  AmittMicc  (CFDA)  NuBbcr.  Enter 
the  CFDA  number  and  tide  of  the  program  under  which  auistance  is 
requested. 

4.  Project  Dtrcctw.  Name,  addiea*,  telephone  and  fax  numbets.  and  e- 
mail  address  of  (be  person  to  be  cootacieb  on  matters  involving  diis 
application. 

5.  Federal  Deb(  I>eUn4«MBcy.  Check  "Yes"  if  the  applicant's  organi- 
zaiion  IS  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  atkbo- 
rized  representauve.  Categories  of  debt  utclude  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No.** 

(.  Type  of  AppUcnnL  Enter  the  appropriate  letter  in  the  box  provided. 

7.  Novice  Applicant  Check"Ves"only  if  assistance  is  being  requested 
under  a  pix>gram  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants  By 
checking  "Yes"  the  applicant  cenifies  that  it  meets  the  novice  appli- 
cant icquuements  specified  by  ED.  Otherwise,  check  "No." 

8.  Type  of  Submission.  Self-explanatory. 

9.  Executive  Order  12372.  Check  "Yes**  if  the  application  is  subject  lo 
review  by  Executive  Onler  12372  Also,  plea.se  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g..  12/12/2000)  Applicants  should  contact 
the  Suie  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  deieimine  whether  the  application  is  subject  to  the  State  in- 
tergovemroenul  review  process.  Otherwise,  check  "No.** 

10.  Proposed  Project  Dates.  Plea.se  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g..  12/12/2000). 

11.  Human  Subjects.  Check  "Yes"  ttc  "No"  If  research  activities  in- 
volving human, subjects  are  Jtm  planned  at  »nv  timt  during  the  pro- 
posed project  period,  check  "No."  The  remaining  parts  of  item  11 
•re  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt frofD  Federal  reguiatioas  for  the  proiecuon  of  human  subjects, 
are  planned  at  any  time  during  the  proposed  project  period,  either  at 
(he  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes.**  If  lU  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  Ua.  the  ex- 
emption numbei(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  ILsted  in  "Protection  of  Human  Subjects  in  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 1  a,  are  appropriate.  Provide  this  narrative  information  in  an  "Item 
11/Proteclion  of  Human  Subjects  Attachment"  and  insert  this  at- 
Uchment  immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  11. 

If  some  or  all  of  the  planned  research  activities  involving  human  sub- 
jects are  coveted  (nonexempt),  skip  item  1  la  and  continue  with  the 
remaining  parts  of  item  11,  as  noted  below  In  addition,  follow  the 
instructions  ui  "Protection  of  Human  Subjects  in  Research"  attached 
(o  (his  form  (o  prepare  the  six-point  narrative  about  the  nonexempt 
aaivities.  Provide  this  rix-point  narrative  in  an  "Item  11/Protec- 


tiaa  of  HuBU  Suk^ccts  AttartiMfnt"  and  Uuen  iWs  ati 
IMM I  ilildy  UUmimt  tbe  ED  424  face  page. 

If  tkc  appHfl  •rgudntiMi  bas  aa  approved  Muhipit  Project 
Aaauraacc  «f  CaapUaacc  on  file  widi  the  Grants  Policy  and  Over- 
sight Su(r(GPOS),  US  Deparuneni  of  Education,  or  with  the  Office 
for  Protectioo  from  Research  Risks  (OPRJ().  Natioaal  laiututa  of 
Heahfa,  U.S  I>epanment  of  Heakh  and  Human  Services.  tb«  cov«n 
the  specific  activity,  enter  the  Assurance  number  in  item  lib  and  the 
dale  of  approval  by  dte  Ittstjiucionat  Review  Board  (IRB)  of  die  pro- 
posed activities  in  item  lie.  This  date  must  be  no  earlier  than  one  year 
befoie  the  leoeipi  date  for  which  the  applicatioo  is  submiBed  and  idum 
include  the  four  (4)  digit  year  (e.g.,  2000)  Check  die  type  of  KB 
review  in  the  appropriate  box.  Aa  IRB  may  use  the  expedited  review 
pfocedwe  if  it  co«plies  with  the  Mquiftments  of  34  CFR  97.110.  If 
the  IRB  review  is  tielayed  beyond  the  submission  of  (he  appbcanon, 
rater  "Prnding"  in  item  lie.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  cenification  of  IRB  approval  from 
an  ofTicial  signing  for  the  applicant  organization  must  be  seiK  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  ofTicial.  If  the  appticaat  or- 
ganiiatioa  doca  nat  have  on  Hie  widi  GPOS  or  OPRR  an  approved 
AasttraiMe  af  raaapllanrr  diat  covers  the  proposed  lesearch  activity, 
eater  "Naiw"  in  item  lib  and  skip  lie.  In  ilus  case,  die  applicant 
oiganization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  .34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  officiai  for  die  Assurance(s)  and  IRB 
cenifications. 

12.  lYoJect  Tide.  Enter  a  brief  descriptive  tide  of  die  project  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g..  consinicuon  or  real  property 
projects),  attach  a  map  showing  project  location  For  preapplications. 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

13.  FjUmaled  Funding.  Amouni  requested  or  lo  be  contributed  during 
the  first  funding/budget  period  by  each  contributor  Value  of  io-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
I  (the  action  will  result  in  a  dollar  change  to  an  existmg  award,  indi- 
cate Qolx  the  amcxini  of  the  change  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  arc  included, 
show  breakdown  on  an  attached  sheet  For  multiple  program  fiinding. 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Ortincation.  To  be  signed  by  the  authorized  represenuuve  of  the 
applicant  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  repieseniative  must  be  on  file  in  the 
applicant's  office. 

He  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
tne  auihonzed  representative  Also,  in  item  1 4e,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (eg.,  12/12/2000)  in  the  date  signed  field. 


[  Paperwork  Burden  StaiementJ 

According  to  the  Paperwork  Reduction  Act  of  1993.  no  persons  are 
r^uired  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  1S7$-0106  The  time  le- 
quired  to  complete  thts  informauon  collection  is  estimated  to  average 
between  1 S  and  4S  minutes  per  respon.se.  including  the  time  to  review 
instructions,  search  exisung  data  resources,  gather  the  dau  needed, 
and  complete  and  review  the  information  collection.  If  you  have  any 
romments  concerning  the  accuracy  of  the  cstimate(s)  or  tugget- 
titmsforimprovlng  this  form,  please  write  to:  US  Department  of 
f.ducation.  Washington.  DC  20202-4651  If  you  have  comments  or 
conceriu  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I  Mays,  Applicauon  Control  Centet 
1  IS.  Depanmeni  of  Education.  7th  and  D  Streets.  S  W  ROB-3.  Room 
:-633.  Washington.  DC  20202-4725 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


nstructions  to  Applicants  ibout  the  Narrative  In- 
brmation  that  Must  be  Provided  if  Research  Ac- 
ivides  Involving  Human  Subjects  are  Planned 


f  you  marlied  item  1 1  on  the  application  Tes"  and 
I  lesignated  exemptions  in  11a ,  (all  research  activities 
I  ire  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.   Research  involving  hu- 
1  nan  subjects  that  is  exempt  from  the  regulations  is  dis- 
I  mussed  under  U3.  "Exemptions,"  below.  The  Naira- 
I  ive  must  be  succinct.  Provide  this  infornatiiHi  in  an 
'Item  11/Protection  of  Human  SubJecU  Attacb- 
nent"  and  iasert  thb  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  1 1  on  the  face  page,  and 
iesignated  no  exemptions  from  the  regulations  (some 
»r  all  of  the  research  activities  are  nonexempt),  ad- 
Irass  the  following  six  points  for  each  nonexempt  ac- 
ivity.  In  addition,  if  research  involving  human  sub- 
ects  will  ukc  place  at  collaborating  site(s)  or  other 
)erformancc  site(s),  provide  this  information  before  dis- 
:ussing  the  six  points.  Although  no  specific  page  limi- 
ation  applies  to  this  section  of  the  application,  be  suc- 
:inct.  Provide  the  six-point  narrative  and  discussion 
>f  other  performance  sites  in  an  '*Item  11/Protection 
>f  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  £D  424  face 
)age. 

I)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
>ated  number,  age  range,  and  health  status.  Identify 
he  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
ation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
^Inerable. 

[2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  daU  will  be  obtamed  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
toined,  who  will  seek  it,  the  nature  of  the  infonnation  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent  State  if  the  Institutional  Review  Board 
GRB)  has  authorized  a  nsodification  or  waiver  of  the  ele* 
ments  of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  eflFectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessions^ intervention  in  the  event  of  adverse  efifects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— b  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atvry  study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  I  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1 )  data  through 
interventicMi  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

( 1 )  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  q)ecial  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search in  votving  educational  teas  or  observations  of  pub- 


lie  behavior  \  Sen  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jectii  are  elected  or  appointed  public  officials  or  candidates 
for  public  office:  or  federal  sutute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able informL..on  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wist-  examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  conuins  a  food 
ingridient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  conumi- 
nani  at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S  Department  of  Educa- 
tion. Washington,  D.C,  telephone:  (202)  708-S263,  and 
OH  the  U.S.  Department  of  Education 's  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansulkhtm. 
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Public  reporting  burden  for  tNs  coiiection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response.  «vith  an  averago  of  17.5  hours,  induding  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
coiiection  of  infonnation.  Send  cowwnents  regarding  this  burden  estimate  or  any  other  espect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Deportment  of 
Education.  Information  Management  and  CompKanee  Division.  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


fiitnf  I  Ingtmetiona 

This  fonn  is  used  to  apply  to  Indivklual  U.S. 
Department  of  Education  discretiorwry  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  infonnation  for  each  year  of 
the  nrMilti>year  funding  request.  Pay  attention 
to  epplicable  program  specific  instructions,  if 
attached. 

Siirtion  A  .  Budant  Summan/ 
US   Dapartmant  of  friuestion  Funds 

AH  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11.  columns  tsMe):  For  each  project 
yeer  for  which  funding  is  requested,  show  the 
total  amoum  requested  for  each  applicable 
budget  category. 

Lines  1-11.  colunwi  (f):  Show  the  multi-yesr 
total  for  each  budget  category.  If  funding  is 
requested  for  only  one  project  year,  leave  this 
cohjmn  blank. 

Una  12.  columns  (aMe):  Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12.  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Rjtrtian  B  .  Burfont  Summanr 

MftrwPartaml  Fund« 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project  these  shouM  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Sections. 


Unee  1-11.  columns  (aMe):  For  eech  protect 
year  for  which  matchir>g  furvJs  or  other 
contributioTtt  are  provkied.  show  the  total 
contribution  for  each  applicabie  budget 
category. 

Lines  1-11,  column  (f):  Show  the  nwHI-yeBr 
total  for  each  budget  category.  K  norvFederal 
comributions  are  provkJed  for     iy  one  year, 
leave  this  cobmn  biarUc. 

Line  12.  columns  (aMe):  Show  the  total 
matchir>g  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.  If  non-Federal  contributions  are 
provkied  for  only  one  year,  leave  this  space 
blank. 

Saetion  C  -  Other  RtiHnitt  Information 

Pay  attantion  to  apolicabla  program  aoactfie 

instruetiona   if  attaehad. 

1 .  Provkie  en  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sectioru  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  wiM  be  in  effect  during 
the  furxiing  perkKJ.  In  addition,  enter  the 
estimated  emount  of  the  base  to  which  the 
rate  is  applied,  arvl  the  total  irviirect 
expense. 

3.  If  applicable  to  this  program,  provkie  the 
rete  ervi  base  on  which  fringe  benefits  are 
calculated. 

4.  Provkie  other  explanatiorts  or  comments 
you  deem  rwcessery. 
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PROJECT   DOCUHEliITATIOV 


NOTE: 


Submit  th«  appropriata  documants  and  information  aa  apacified 
balov  for  tha  following  programs: 

•  coraprahansiva  School  Grants 
•  Systaovida  Improvamant  Grants 


SECTZON  X 


A  copy  I  of  applicant's  transmittal  letter  requesting  tha  appropriate 
State  educational  agency  to  coioment  on  the  application.   This 
requirement  does  not  apply  to  schools  funded  by  the  Bureau  of  Indian 
Affairs.   (See  34  CFR  75.155  and  75.156  below.) 

S75.155  Raviav  procedure  if  state  may  comment  en  applications: 
Purpose  of  SS75. 156-75. 158.   If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State  agency  be  given  an 
opportunity  to  comment  on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in  SS75. 156-75. 158  for  that 
purpose. 

(Authority;  20  U.S.C.  1221e-3(a) (1) ) 

Crosa-Raference:  See  34  CTR  part  79  (Zntergovemaeatal  Review 
of  Department  of  Education  Programs  and  Activities)  for  the 
regulations  implementing  the  application  review  procedures  that 
"^^•«  "ey  use  under  E.G.  12372.   (In  addition  to  the 
requirement  in  S75.155  for  review  by  the  State  educational 
agency,  the  application  is  subject  to  review  by  State  Executive 
Order  12372  process.   Applicants  mxist  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424,  Application  for 
^J<*«fal  Assistance)  by  either  (a)  specifying  the  date  %#hen  the 
a|)plication  was  made  available  to  the  State  Single  Point  of 
contact  for  review  or  (b)  indicating  that  the  program  has  not 
been  selected  by  the  State  for  review.) 

STS.15C  When  an  applicant  under  S75.15S  must  submit  its 
application  to  the  State:  proof  of  submission. 

(a)  Each  applicant  under  a  program  covered  by  S75.155  shall 
aabmit  a  copy  of  its  application  to  the  State  on  or  before  the 
djadline  date  for  submitting  its  application  to  the  Department. 

(b)  The  applicant  shall  attach  to  its  application  a  copy  of  its 
letter  that  requests  the  State  to  comment  on  the  application. 

(Authority:  20  U.S.C.  122la-3(a) (1)) 
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PROJECT  DOCUMEVTATZOV 
(continuttd) 


aSCTZOV  B 

Evidance  of  coBpIianc«  with  th«  F«dftral  rftquir«i«nts  for 
participation  of  students  enrolled  in  nonprofit  private  schools. 
(See  section  7116(h)(2)  of  Public  Law  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  belov.) 

Sec.  711C.  Applications.  "(2)  in  designing  the  program  for 
which  application  is  aade,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools  have  been  taken  into 
account  through  consultation  with  appropria.te  private  school 
officials  and,  consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the  program  is 
intended  to  address,  after  consultation  with  appropriate 
private  school  officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children.' 

(Authority:  20  U.S.C.  7426(h)(2)) 


S7S.lif  ZmformatioB  needed  if  private  schools  participate. 
If  a  program  requires  the  applicant  to  provide  an  opporttinity 
for  participation  of  students  enrolled  in  private  schools,  the 
application  must  include  the  information  required  of 
s\ibgrantees  under  34  CFR  76.656. 

(^proved  by  the  Office  of  Management  and  Budget  under  control 

number  1880-0513) 

(Authority:  20  U.S.C.  1221e-3(a) (1)) 

S76.C52  coBsultatioB  vith  representatives  of  private  school 
students. 

(a)  An  applicant  for  a  subgrant  shall  consult  with  appropriate 
representatives  of  students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of  the  project  covered 
by  the  application,  including  consideration  of: 

(1)  Which  children  will  receive  benefits  under  the  project; 

(2)  How  the  children's  needs  will  be  identified; 

(3)  What  benefits  will  be  provided; 

(4)  Row  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with  appropriate  representatives 
of  students  enrolled  in  private  schools  before  the  subgrantee 
Bakes  any  decision  that  affects  the  opportxinities  of  those 
students  to  participate  in  the  project. 
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PROJ£CT  DOCOMSSITATZOH 
(cdncinuad) 


(c)  Th«  applicant  or  subgranc««  shall  giv«  tha  appropriata 
rapresantativas  a  ganuina  opportunity  to  axprass  thair  viaws 
ragarding  aach  aattar  subject  to  tha  consultation  raquirtaants 
in  this  section. 

(Authority:  20  U.S.C.  1221e-3 (a) (1) ) 

S7(.csc  Zafonatioa  ia  an  applleatioa  for  a  subgraat. 
An  applicant  for  a  subgrant  shall  include  the  following 
information  in  its  application: 

(a)  A  description  of  how  tha  applicant  will  meet  the  Federal 
requirements  for  participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in  private  schools  who  have 
been  identifiad  as  eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in  private  schools- who  will 
receive  benefits  under  the  program. 

(d)  The  basis  the  applicant  used  to  select  the  students. 

(e)  The  manner  and  extent  to  which  the  applicant  coaplied  with 
576.652  (consultation). 

(f)  The  places  and  times  that  the  students  will  receive 
benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the  program  benefits  the 
applicant  will  provide  to  public  and  private  school  students, 
and  the  reasons  for  the  differences. 

(Authority:  20  U.S.C.  1221e-3 (a) (1) ) 


SECTION  C 
Check  the  appropriate  box  below: 

*  There  are  no  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
Area  that  wish  to  participate  in  the 
project. 

*  One  or  more  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
•xea  wish  to  participate  ia  the  project 
*ad  are  listed  ea  the  eaclosed  Student 
Data  fora. 

*  There  are  ae  eligible  nonprofit  private 
schools  ia  the  proposed  service  daliverr 
area.  "* 


SECTION  D 


If  applicable,  identify  on  the  line  at  the 
right  the  Empowerment  Zone,  Supplemental 
Empowerment  Zone,  or  Enterprise  Community 
that  the  proposed  project  will  serve.   (See 
the  competitive  priority  and  the  list  of 
designated  Empowerment  Zones  and  Enterprise 
Communities  in  previous  sections  of  this 
application  package.) 
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PROGRAM  ASSURANCES 


NOTE:  The  authorizing  statute  requires  applicants  under  certain  programs  to  provide 
assurances.  This  form  must  be  completed  for  applications  under  the  foDowing 
programa: 

•  Comprehensive  School  Grants 

•  Systemwide  Improvement  Grants 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

•  Will  not  reduce  the  level  of  State  and  local  funds  that  the  applicant  expends  for  bilingual 
education  or  special  alternative  instructional  programs  if  the  applicant  is  awarded  a  grant 
under  the  program. 

•  Will  employ  in  the  proposed  project  teachers  who  are  proficient  in  English,  including 
written  and  oral  communication  skills. 

•  Will  integrate  the  proposed  project  with  the  applicant's  overall  educational  program. 

•  Has  developed  this  application  in  consultation  with  an  advisory  council,  the  n\^ority  of 
whose  members  are  parents  and  other  representatives  of  the  children  and  youth  to  be  served 
in  the  proposed  project 

(Authority:  20  U.S.C.  7426(g)) 


Authorized  Representative 

Signature 

Title 

Typed  Name 

Date  Signed 
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OMAirimtim. 

ASSX7RANCE8-  MOH-COMSTRDCTZOM  PROGRAMS 

Cettain  of  these  ■Munnoet  nay  aM  be  applicable  to  your  project  or  profram.  If  you  have  queatioos,  please  contact 
the  awarding  agency.  Further,  ceitain  Federal  awarding  agencies  may  raquire  ^ipUcantt  to  ceitify  to  additional 
assunnoes.  If  such  is  the  case,  you  wiU  be  notified. 

Ai  t4c  duly  ».tfhnri'»^  rppretenutive  of  the  applicant  I  certify  that  the  applieatt: 


1. 


2. 


5. 


Has  the  legal  authority  to  apply  for  Federal  assistance, 
and  (he  institutional,  managerial  and  financial 
capability  (including  Ainds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure  proper 
planning,  management,  and  completion  of  the  project 
described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate,  the 
State,  through  any  authorized  representative,  acoeu  to 
and  the  right  to  examine  all  records,  boolu,  papers,  or 
liocuments  related  to  the  award;  and  will  establish  a 
proper  accounting  lyitem  in  accordance  with  generally 
kcceptcd  accounting  standards  or  agency  directives. 

will  establish  safeguards  to  prohibit  employees  from 
using  their  poiitions  for  a  purpose  that  constitutes  or 
presents  tiie  appearance  of  personal  or  organizational 
nflict  of  interest,  or  personal  gain. 


r 


Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of  the 
Awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act 
•f  1970  (42  U.S.C.  |)472S-4763)  relating  to 
prescribed  standards  for  merit  systems  for  programs 
^ded  under  one  of  the  nineteen  statutes  or 
regulations  specified  in  Appendix  A  of  0PM 's 
Sundardt  for  a  Merit  System  of  Personnel 
Administration  (S  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
iondiscrimination.  These  include  but  are  not  limited 
(o:  (a)  Title  VI  of  the  CivU  RighU  Act  of  1964  (P.L. 
M-3S2)  which  prohibiu  discrimination  on  the  basis  of 
face,  color  or  national  origin;  (b)  Title  DC  of  the 
Education  Amendmenu  of  1972,  as  amended  (20 
U.S.C.  H16SM683,  and  1685-1686).  wrhich  prohibiu 
discrimination  on  the  basis  of  sex;  (c)  Section  S04  of 
4te  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C. 
|794),  which  prohibits  discrimination  on  the  basis  of 
landicaps;  (d)  the  Age  Discrimination  Act  of  197S,  as 
•mended  (42  U.S.C.  ||  610M107).  which  proUbks 
discrimination  on  the  basis  of  age;  (e)  the  Drug  Abuae 
Office  and  Treatment  Act  of  1972  (P.L.  92-2SS).  aa 
amended,  relating  to  rtondiscrimination  on  the  basis  of 
4rug  abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
Nondiscrimination  on  the  basis  of  alcohol  abuse  or 
ilcoholism;  (g)  |i  523  and  527  of  the  Public  Health 
Seivioe  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
;  i),  as  amended,  relating  to  confidentiality  of  alcohol 
( ad  drug  abuse  patient  records;  (h)  TOe  VID  of  the 


7. 


as  amended,  relating  to  non-discrimiiuUion  in  the  aak, 
rental  or  financing  of  bousing;  (j)  any  other 
nondiscrimination  provisions  in  the  specific  statute(8) 
under  which  application  for  Federal  assistance  is  being 
made;  and  Q)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  D  and  in  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Pblicies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  penons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
fsdenDy  assisted  programs.  These  requiremenu  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  piiticipation  in 
purchasea. 

Will  comply  with  the  provisions  of  the  Hatch  Act  (S 
U.S.C.  II1S0MS08  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal 
employment  aetivities  are  funded  in  whole  or  in  part 
with  Federal  funds. 


9.  V^  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  ||276a  to  276a-7).  the 
Copeland  Act  (40  U.S.C.  |276c  and  18  U.S.C.  ||874) 
and  the  Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  H  327-333).  regarding  labor  standards 
for  federally  assisted  construction  subagreemenu. 

10.  Will  comply,  if  ^iplicabie,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (P.L.  93*234)  which 
requires  recipienu  in  a  special  flood  haxard  area  to 
participate  in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  SIO.OOO  or  more. 

1 1 .  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institi«ion  of  environmental  qualky  control  measures 
under  the  National  Environmental  Policy  Act  of  1969 
(P.L.  91-190)  and  Executive  Order  (BO)  11S14;  (b) 
notification  of  violating  beilities  puntiant  to 


iHmmtHlltm 
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12. 


EO  11738;  (e)  praleetioa  of  wctkudt  punuaot  to 
EO  11990;  (d)  evaluation  of  flood  hazarda  in 
floodplaint  in  aocordaooe  with  EO  1198S;  (e) 
aMuranoe  of  project  contiitency  with  the 
approved  State  management  program  developed 
under  the  COaital  Zone  Mmagemeot  Aot  of  1972 
(16  U.S.C.  H  14S1  «t  aeq);  (0  oonfonniQr  of 
Ireienl  actions  to  State  (Clear  Air) 
Implementation  Plana  under  Section  176(c)  of  the 
Clear  Air  Act  of  19S5.  aa  amended  (42  U.S.C. 
7401  et  teq.);  (f)  protection  of  underground 
•oureea  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  at  amended,  (P.L. 
93-523);  and  (h)  protection  of  endangered  tpeciea 
under  the  Endangered  ^weiet  Act  of  1973,  as 
amended,  (P.L.  93-205). 

Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  H1271  et  seq)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


15.  ^K^  eomply  with  the  Laborttory  Ammd  V^ICm 
Act  of  1966  (P.L.  89-544.  as  anMnded,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  bk>oded  animals  held  for 
fcsearch,  teaching,  or  other  activities  supported 
by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  ||  4801  et  seq.) 
which  prohibiu  the  use  of  lead  based  paint  in 
construction  or  rehabiUation  of  reaideooe 
•tructurea. 

17.  ^K^  cause  to  be  performed  the  required  financial 
and  compliance  audiu  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenu  of 
all  other  Federal  laws,  executive  orders, 
regulations  and  policies  governing  this  program. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470),  EO  11593  fidentification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 


Signature  of  Authorized  Certifying  Official 

Title 

1  A{^licant  Organization 

Date  Submitted 
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CERT1FICATWNS  REGARDING  LOBBYMG:  DEBARMErfT.  SUSPENSION  AND  OTHER 
RESPONSIBNJTY  MATTERS:  AND  DRUG^REE  WORKPLACE  REQUIREMENTS 

Appfic«n19  should  r«f«r  to  tho  raguiationt  dtod  balowlD  dotormino  tho  cwtificaton  to  wtvch  ttMy  ar*  roquirod  to  attatt  Apptcanti  thould 
alao  rtNWH  t^•  instrucliona  for  cartilicabon  indudod  in  th«  raguialiona  bafora  complating  thia  form.  Signatura  of  thia  form  providaa  for 
compkanee  with  cartification  raquiraments  undar  34  CFR  Part  82.  'Naw  Rastrictorw  or)  Lobbying,*  and  34  CFR  Part  65,  'Govammant- 
wida  D«b«rmant  and  Suapanaion  (Nonprocuramant)  and  Govammant-wida  Raquiramanta  for  Drug-Fraa  Worfcplac*  (Granti).'  Tha 
cartificatiana  shal  ba  traatad  aa  a  matarial  rapraaantation  of  foct  upon  wtuch  raianca  \Mi  ba  piaoad  whan  tha  Oapaitonant  of  Education 
datarminaa  to  avvartflha  oovarad  transaction,  grant,  or  cooparativa  agraamant 


1.  LOBBVING 

Aa  raquirad  by  Saclion  1352.  TMa  31  of  tha  US  Coda,  and 
implamantad  at  34  CFR  Part  82.  for  pataona  antarvig  into  a 
grant  or  caoparativa  agraamant  ovar  $100,000.  aa  dafinad  at  34 
CFR  Part  p2,  Sactiona  82. 1 05  and  82. 1 1 0.  tha  appicant  caitMaa 
that 

(a)  NoFabaratappropnatadfundahavabaanpaidorwIba 
paid,  by  oi  on  bahalf  of  tha  undaraignad,  to  any  paraon  for 
Influenang  or  attempting  to  Influanca  an  officar  or  ompioyaa  of 
any  aganqy.  a  Memt>ar  of  Congraaa,  an  ofRcer  or  ampioyaa  of 
Congraas,  or  an  ampioyaa  of  a  Mambar  of  Congraaa  in 
connacbon  with  the  malung  of  any  Paderal  grant  tha  antering 
into  of  any  cooparativa  agraamant,  and  tha  axtansion. 
continuation,  ranawai,  amandmant,  or  modMcation  of  any 
Fadaral  grant  or  cooparativa  agraamant; 

(b)  If  any  funda  othar  than  Fadaral  appropriatad  funda  hava 
been  paid  or  wi  be  paid  to  any  peraon  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congraaa,  an  officar  or  employee  of  Congraaa.  or  an 
employee  of  a  Member  of  Congreaa  in  connection  with  thia 
Federal  grant  or  cooperative  agreement,  the  undersigned  shal 
complete  and  submit  Standard  Form  -  LLL,  'Disclosure  Form  to 
Report  Lo^t>ying,*  in  accordance  with  its  instructions; 

(c)  The  undersigned  shal  require  that  the  language  of  thia 
cerlificatioA  be  included  in  the  award  documents  for  al 
subawarda  at  al  tiers  (mduding  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subreoaients  shall  certify  and  disdoaa  accordingly 


eoaic 
SARM 


2   DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

Aa  raquireti  by  Executive  Order  12549,  Detsarmant  and 
Suspension,  and  impiamentad  at  34  CFR  Part  85.  for 
prospectva  participants  in  primary  covered  transactiona.  aa 
defined  at  34  CFR  Part  65,  Sactiona  65  105  and  65.110- 

A  Tha  ap^ant  cartiffaa  that  It  and  Ms  prindpalB: 

(a)  Are  not  presently  deterred,  auspended,  proposed  for 
debarment  declared  inetgibie,  or  voluntarily  excluded  from 
covered  tr«naacliona  by  any  Fadaral  dapartntant  or  agency, 

(b)  Hava  nw  within  a  three-year  period  preceduig  thia  appieation 
been  convicted  of  or  had  a  civil  judgement  rendered  against 
them  for  cdmmiaaion  of  fraud  or  a  criminal  offense  in  connection 
wMi  obtaining,  attempting  to  obtain,  or  performing  a  pubic 
(Federal,  Steta,  or  local)  tranaaction  or  contract  undar  a  pubic 
tranaactionc  violation  of  Federal  or  State  antitrust  statutaa  or 
commisaiofi  of  embezzlement,  theft,  forgery,  bribery,  falaification 
or  daatruclion  of  records,  making  false  statements,  or  receiving 
stolen  proparty; 


(c  )Ara  not  praaanlty  indktad  fbr  or  oilhanMaa  crimlnaly  or  cMly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  ^Mi 
commisaion  of  any  of  tha  ofTanaaa  anumaratad  in  paragraph 
(1Kb)  of  this  cartificalion,  and 

(d)  Hava  not  vMthin  a  thraa-yaar  parted  pracadng  this  appicalion 
had  one  or  more  pubic  transaction  (Federal.  State,  or  locaO 
terminated  for  cauaa  or  default;  and 

B.  Where  the  appicant  ia  unable  to  certify  to  any  of  the 
atataments  in  this  certlficatton,  ha  or  aha  ahal  attach  an 
explanation  to  thia  appicatton. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1 968.  and 
implemented  at  34  CFR  Part  65,  Subpart  F,  for  grantaea.  aa 
dafinad  at  34  CFR  Part  85.  Sactiona  85.605  and  65.610  - 

A.  Tha  appicant  cartffiaa  that  Kw*  or  wB  continue  to  providaa 
drug-free  workplace  by: 

(a)  Pubiahing  a  statement  notifying  ampioyaaa  that  the  unlawful 
manufacture,  dstribution.  dnpensing.  poaseasion,  or  use  of  a. 
controied  substonce  is  prohibited  in  the  grantee's  workplace  and 
apecifying  the  actions  that  wi  be  taken  against  amployeaa  for 
violation  of  auch  prohibition; 

(b)  Estebishing  an  on-going  drug-free  awaranaaa  program  to 
inform  employeea  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplaca; 

(2)  Tha  grantaea  poicy  of  maintaining  a  drug-fraa  workplaca; 

(3)  Any  avaiabia  drug  eounaaing,  rahabOtation.  and  employee 
aaaiatenca  programa;  and 

(4)  The  penaltiea  that  may  be  Impoaad  upon  employeea  for  drug 
abuaa  violattona  occurring  in  tha  workplaoa; 

(c)  Making  it  a  requirement  that  each  amptoyaa  to  ba  engaged  in 
the  performance  of  the  grant  ba  givan  a  copy  of  the  atatamont 
required  by  paragraph  (a); 

(d)  Notifying  the  employaa  in  tha  statamant  raquirad  by 
paragraph  (a)  that,  aa  a  condition  of  employment  under  the 
grant,  tha  ampioyaa  wi- 

(1 )  Abide  by  tha  tarma  of  tha  atatamant;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  har  comrfdion  for  a 
vnlation  of  a  criminal  dmg  statute  occurring  in  tha  workplaoa  no 
later  than  fiva  calendar  days  after  auch  oonvidion: 
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(•)No0(Vin0th*sg«)ey.ln«M«n0.wllMn1Oeitondwd«y*aftor               DRUO^REE  WORKPLACE 

rwMMng  note*  undwMibpmgraphCdX?)  from  ■nwnpioyM  or             (GRANTEES  VyfHO  ARE  WDMOUALB) 

oChwwiMroctiving  actual  note*  of  McticemMion.  Emptoyaia 

erconvict*d*mpioyaaamuatpravM*no(lca.lneludlngpoaiaon                A8r*quir*dbythaDru9-Fr*aWort(plac*Actori968.and 

W*.  to:  Oiractor.  Granti  PoCcy  and  OvaraigM  Staff,  U.S.                          bnplemantad  at  34  CFR  Part  S5.  Suttpart  F,  for  grantaaa.  aa 

Dapartmant  of  Education,  600  mdapandanca  Avanua,  S.W.                   daAnad  ai  34  CFR  Part  85.  Sadiona  85.605  and  85.61 0- 

(Room  3652, 6SA  Ragional  Offiea  BuMng  No.  3).  Waahinglon. 

DC  20202-4246.  Notea  aha!  induda  tha  idantWclion                            A  AaacondMonoTthagrant,  lcwtlMhatlwlr>ot*ngag*ln 

numbar(a)  or  aachaltoctad  grant                                                      tha  unto»»ful  manufactura.  datributton,  dtepanalng.  p inn. 

or  uaa  of  a  controlad  aubalanoa  In  oonduding  any  aolMly  wMi 
(0Takingonaorthafolow(ngactiona,\Mlhln30calandardayaor            thagrant;and 
racaMng  notfca  undaraut)paragraph  (d)(2).  ««h  raapactto  any 
amployaa  wtw  ia  ao  convietad-                                                          B.  IT  con^ctad  of  a  criminal  drug  olVanaaraaulIng  from  a 

^olabon  occurring  during  tha  conduct  of  any  grant  acMly,  1  wl 

(1)  Talcing  approprialaparaonnaladtonagalnatauch  an                        raporttt)aconvicton.inwi1lina«)«Nn  lOcalandardayaortha 
amployaa,  uptoandindutfngtarminalion.eonaiatantMWitha                 conviction,  to:  Oiractor,  Oranto  Polcy  and  OvaraigM  Stiff, 
raquiramantiofthaRahabilalionActoriy7i,aBamandad:or               Dapartmant  of  Education,  «D0  Indapandanca  Avanua,  S.W. 

(Room  3652. 6SA  Ragional  Oflioa  BuMng  No  3),  WaM>gian. 

(2)  Raquiringauch  amployaato  partidpla  lallifactnny  in  a                    DC20202-4248   NoltcaahalinctudathaidantiAcalion 

such  purpoaaa  by  a  Fadaral.  Stata.  or  local  haaMi,  law 
anforcamant.  or  othar  appropiiata  agancy. 

(g)  IMaldng  a  good  faith  affort  to  continu*  to  maintain  a 
dru0-fr*«  wortcpiaca  through  implamantation  of  paragrapha 
{•).(b).(c),(d).(a).and(0. 

B.  Thagrantaamayinaartlnthaapacaprovidadbalowtha 
■ita(t)  for  tha  parfonnanca  of  worit  dona  in  connadion  y«h  tha 
ipadfic  grant 

Plac*  of  Paitbrmanca  (Straat  addraaa.  d^.  county,  atata,  Dp 
coda) 

Chadt  [  ]  Iftharaaraworitplacaaonllathalaranotidanllllad 
hara. 

Aa  tha  duly  authoiizad  rapraaantallva  of  tha  appicaiit.  1  harat>y  cartify  that  tha  appicant  vM  comply  wNh  tha  abov^ 

NAMEOFAPPUCANT                                                                      PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE                                                                                   DATE 

• 

ED  80^13 

•* 

9 
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C«rtNlcaCion  ftogvding  Dtbanmnt.  tuspwwion,  IntiQlbaity  «d 
VolunUry  Exdiision  -  Lamm  Vmt  Covarad  Transactions 


TMs  cartificalion  » rsquirad  by  ttw  Ospartmsni  or  EducsUon  rtguMions 
far  al  lowor  Mr  twwactions  msaiino  0w  avnhoU  and  ttsr  nqummanls 

Instructions  «of  CailHIcaUen 

1.  By  signing  irtd  submMing  tNs  proposal,  Vw 
prospscUvs  tonwttsr  partcipant  is  prwMkig  tha 
csrtMicaiion  sat  sul  baiow. 

2.  Tba  cottifieatlon  in  this  dausa  is  s  malsriai  raprassntsbon  of  fact  upon 
wt^chraianoawMplaeadwtMn  this  transaction  waaonlsrad  into.  Nils 
iatf  iktifminadttattha  Drospactlui  lowsrmrrw**^'''*ntlmowhMi¥ 
randarsd  an  orronsous  csftiflcaUon.  in 

addtion  to  othsr  romsdMS  avaMabia  to  tits  Fadarat  Oowammsf*.  Iha 
dspartmant  or  agoncy  wth  ¥i4)ich  this  transaction  originatad  may  puraus 
svaiiabts  fsmsdiss.  including  suspansion  arKVor  dsbarmanL 

3Ths  orosBscliva  loMar  Usr  oartlciDant  shal  orovida  immadtaia  Mrttsn 
nolica  to  Iha  parson  to  which  thia  proposalis  submMad  if  at  any  Ikna  Iha 
proapactivt  lowar  tiar  partidpsnt  Issms  that  fts  esrtificstion  vvas  srronaoua 
wt)an  submMsd  ^  has  bacoma  orrenaous  by  raason  of  changad 

4  Tha  tarms  'cgvafsd  trartsaction,'  'dabarrad.'  'auspsndsd.'  "insBgibls.' 
lowar  tiar  covarad  Iranaaction,'  'participant.'  *  parson.*  *pr1mary  oovsrad 
transaction,' '  prtictpal.'  propoaai.*  and  \alurterfly  aseludad,*  aa  usad  in 
tha  ciauaa.  hava  tha  maanings 

sal  out  ID  tha  DalnNions  snd  Covsrags  ssctions  of  rutss  implsmsnbng 
Exacutivt  Order  1 2S49   You  may  corttsct  ths  psrson  to  which  this 
proposal  Is  subrninsd  for  assistanea  in  obtaining  a  copy  o(thoaa 
ragulationa. 

5  The  proapactiU  lower  tiar  partic^anl  agraaa  by  submMing  this 
propoaai  that,  should  tha  propioaad  covered  tnnaaction  ba  aniarad  into,  I 
shs«  not  lOTCTwInqftrsntsrlntosny  lower  tier  oovarad  Iranaaction  wth  a 
parson  who  is  dstwred,  auapandad,  deelarad  inaigMe,  or  wolunlarily 
tffrlmjtd  from  participation  in  Ihia  ooMrad 

tranaadion.uniesaauthorttad  by  tha  department  or  agency  w*hwtilch 
thia  Iranaaction  ofiginatad 


Certification 


ExacuUva  Order  12540,  Oabwmani  and  Suapanaion,  34  cm  PHt  85. 
alSactian86.110. 

6.  Tha  proapactivalowar  tier  paiticipanl  further  agraea  by  submttfv  this 
propoaai  thai  I  wl  indude  tha  ciauaa  tMad  *Cartificaiion  Ragardkig 
Oafaannenl.  Suapenaion,  InaiigUKy,  and  Volunlary  Eiduaion-Lawar  Tier 
Pnwefari  Tianaactions  * 

v^^rv^M  ^na       ?  vi  ev^asMMpa  iVt 

«4thoul  modffication,  in  al  loiMr  tier  ooverad  transactiona  and  In  rt 

(for  lower  tier  covered  tranaactiena. 


7.  Apartidpanllnacovaradlranaaelionmayraiyuponacaftlflcalioneri 
proapactive  partieipanl  in  a  tower  tier  oovered  tanaaction  that  I  la  net 
debarred,  auspsndsd,  insigUa,  or  wlunlaity  sMdudsd  from  ths  cevarad 
vanaacDon,  uraaaa  ■ 

loiowalhalttieoertificaUonlaerrorwoue.  A  participani  may  decide  tha 
method  and  frequency  by  wMeh  I  detanninaa  tha  eigibiHy  or  to 
prlndpala.  Each  participani  may  bUia  not  rsqulrad  to,  chaol(  tha 
NonprocursmenI  UaL 

B.  r4othingeaf«ainad  In  the  foregoing  ahalbaeenabuad  to  raquka 
aatablishmsnl  or  a  syitsm  or  rscords  In  ordsr  to  randsr  m  good  fWh  tha 
eartiflcalion  required  by  thia  ciauaa.  Thatowwiedga 
and  Information  or  a  participant  ia  not  raquirad  to  excaad  that  whicMa 
nonnalypoasassadbya  pnjdanl  person  m  the  ordkwy  eouraa  of 
iHJiinsis  dasBnoi. 

9.  EMcapt  for  Iransactionaaulhorlzad  under  paragraph  5  or  Ihaaa 
Inetnjctiona.  if  a  participani  in  a  covered  trmaction  knowingly  enter*  Into 
a  tower  tier  covered  Iranaaction  wtth  a  parson  who  is 
suspended,  debarred,  inaligUa,  or  vekntarty  aMdudad  from  partidpaUon 
In  thia  iranaaction,  in  addlbon  to  other  ramadtoaavaihble  to  Iha  Federal 
Govamment,  the  department  or  agency  wBh  which  Watranaadton 
originated  may  pursue  evstoble  rentedtos,  indudtog  suspaneton  wd/ior 


(1)  The  prospective  lower  tier  participant  cartiflea,  by  submisston  or  Ihia  propoaai,  that  nailhar  I  nor  to  prlndpala  are  prsaanliydabaiTad,  auapandad. 

propoawl  for  deberment.  declared  ineligi*.  or  vduntorihr  OMduded  Ihim  partidpalion  in  this  transaction  by  any  Fadard  dspartmant  or  iganc^ 

^  VVtwr^tftepreapacttvalmw 

an  ai^^Hialion  to  thia  propoad. 


NAAHE  OF  APfltCANT 


■4- 


PR/AWARD  NUMBER  ANCVOR  PROJECT  NAME 


PRINTED  NAME  AND  TPOE  OF  AUTHORIZEO  REPRESENTATIVE 


SIGNATURE 


DATE 


EO  8(M014,  asp  (Reptocea  GCS-009  (REV.12«8),  which  Is  obadate) 


Federal  Register/Vol.  64,  No.  1 /Monday,  January  4,  1999/Notices 


263 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complct*  thi«  femi  to  diMlo**  lobbying  oelivitioo  purouont  to  SI  U3.C  1S82 
y—  rovTM  for  auMc  bufdon  dtoctooufo.t 


1. 


rT: 


•(Fotforal^ 
eontroet 

o>  ooopofouvo  OQfooraofit 

d.  loon 

o.  loon  guorontoo 

f .  loon  inouroneo 


•totuo  o(  Podorol  Aetfon: 
o.  bid/oMor/ap»iieotion 
b.  Mtial  owofd 
e.  poot-oword 


D 


ri  • 


MtMfKng 
I I  b.  motorM  ehono* 

For  MotofM  OiMffo  (My: 

¥••' quortof_ 

doto  of  toot  ropoft 


Ml 
D 


O      Subowordoo 


Confroooional  DiolHet  If  known: 


N  lUporting  btthy  in  No.4  is  tubowordoo. 


Conor— tonal  Diotrict.  If  known: 


•.      Fodoral  Doportmont/AQonoy: 


7.       Fodoral  Program  Namo/Doaoription: 


CFDA  Numbor.  If  appHcabh: 


•.       FodorolAetion  Numbor.  if  AffOMm; 


Award  Amount,  If  known: 
A 


10.    a.  Namo  and  Addrooa  of  Lobbying  Entity  ItogistrBnt 
tif  individuol,  lost  nonf,  tint  noma,  Mil: 


b.  btdlvlduaia  Farforming  Sorviooa  fmehidmg  oddrots  If 
difffnt  from  No.  lOol  . 
ffoMt  nmmo,  first  namo,  Mlh 


1 1 .  Anwimt  of  Faywiawt  fe^oc*  oH  thmt  opptftr 

♦  D  omuol         D  uloiinod 


<1.  Toim  of  Foymowt  hhotk  mM  tint  tfpffj: 


m.  Boah 


b.  iirkirid,  apodify: 


iiaHuio 
»alua 


H.  Typo  of  Fayiiiow  fOfiteA  o0  rtof  ofifi^l. 


m.  lotoiwf 

b.  Olio  tii'iia  faa 


D  c.  nwiatBoawwi 

D  d.  oowtiiigom  foo 

O  o.  dolaiiod 

D  f.  otiiot,  apowfy. , 


<4.  Biiof  Doauiption  of  Sorwicoa  Farformad  oi  to  bo  Forformod  ortd  Dalatal  of  Borvico.  IntJuding  offtcotial.  owyluyoalal, 
or  Mamborle)  Bontoclad.  for  Poywont  indicotod  in  ham  H  I: 


IWitOawirt— ■nOmiWO^Uil.  »iiin  —  »» 


ID.     Cwitiiiuatiuii  Wioollal  TiJLi  ttoiiiod.         D    Voo 


D    No 


16. 


—tm  laaa.    th* 


ay  «••  t1  VJtX. 
t  M*  iteMa  av  «■•  •« 

IMM.  TM*  Oi<ili»«  <•  I 
pwwMM  w  ai  U.a.C.  1M2.  TMa 
C*nff*M  Mnd^Miyiav  ani  «■  a* 
PM«Mi  «ii»Wtowa»a»  ••«*•«  ««riMH«iMibsMk|M«»«ri«a 

MMftr  at  MM  iMi  0«M  •10.00««i«aM  hmm  *am  tlOOMO  Iv  a* 


%  s     ■•   ^        ■A.s  •'„  <„   s      V"^^,':*t--S**J 


•ignaturo 
Friftt  M 
TMo: 


Tolophono  No. 


Data: 


Authorisod  for  Local  Ropreduetion 
•tandard  Form  •  UX      
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MtTmWTlOlM  RM  COMPLETION  OF  SP411,  DISCLOSURE  OF  L0B8YM0  ACnVITIES 


TMs  dtegotuw  fonn  shal  b»  conyltted  by  dt*  raporting  Mitty,  whtthf  subawardM  or  prim*  FadanI  rtclplwit,  Um  inMaMoo 
or  racaipl  of  a  eovirad  F«dtnl  acOoiv  or  ■  milwtel  clwng*  to  ■  pravious  filing,  pursuant  to  ttia  31  U^.C.  st^^ 

of  a  form  i«  raquirad  for  aadi  paymant  or  agraamant  to  maka  paymant  to  any  •-'-*--' '^--.-•-- 

Mluanca  «i  ofRcor  or  amployoa  of  any  aganqf.  a  Mambar  of  Coogras*.  an  ( 

a  Mambar  of  Congrass  in  connacHow  wWi  a  covarad  Fadaral  action.  Waa  tha  i  

iwfofwiati»n  if  tba  apaea  en  tha  fawn  ia  inadaquata.  CompMa  all  Nama  that  apply  for  both  ttta  initial  filing  and  matarial  changa 
raport  Rafftr  to  tha  implamanting  guidanca  pubOshad  by  tha  Offica  of  Managamant  and  Budgat  for  additional  inftormation. 


ig.  pwswwK  n  wa  «i  vmm.  aocuon  iwz.  Tlta  iMng 
» any  lobbying  antlty  for  influaneing  or  attanyting  to 
I  ofOcar  or  amployoa  of  Congrats,  or  an  amployoa  of 
laa  tha  6r4.LL  A  Oenttwiiatiew  Shaal  far  adilHiuiiol 


1.  Idaiilify  ma  typa  of  cswarad  Fadaral  action  for  which  lobbying  acttvlty  is  and/or  has  baansocurad  to  bifluanca  tha  outeoina 
of  «  covarad  Fadaral  actioa 

X.   Mailtlfy  tha  status  of  tha  covarad  Fadaral  action. 

S.  Mattify  tha  appropriata  dassMcalion  of  thia  rapoil  If  this  Is  a  follow  up  roport  cauaad  by  a  matartal  changa  to  tha 
information  praviously  raportad,  antar  tha  yaar  and  quartsr  in  which  tha  changa  occurrad.  Entar  tha  data  ol  tha  last 
prafiousfy  submlttad  raport  by  this  raporting  antlty  for  this  covarad  Fadaral  action. 

4.  Entar  tha  lbliun«.addrass.eify.ataia  and  zip  coda  of  tha  raporting  anttty.bieluda  Congressional  District,  If  known.  Chack 
tha  approprfata  classification  of  Iha  raporting  antity  that  dasignatas  If  it  is,  or  axpacts  to  ba,  a  prima  or  subaward  raclpiant 
idantify  tha  tiar  of  tha  subawardaa.  a.g.,  Iha  first  subawardaa  of  tha  prima  is  tha  1st  tiar.  Subawards  incfcida  but  ara  not 
limHad  to  sutKontracts,  sut>grants  and  conract  awards  undar  grants. 

i.   if  th«  organization  Mng  Iha  raport  in  Ram  4  cfMcks  "Subawardaa"  than  antar  tha  fkiH  nama,  addrass,clty.stataaiKf  zip 
of  tha  prima  Fadaral  racipiant  induda  Congrassional  District  If  known. 

C.    Entar  Iha  nama  of  tha  Fadaral  agaiKy  makktg  tha  award  or  ktan  commitmanL  Ineluda  at  laast  ona  organizational  laval 
agaacy  nama.  if  known.  For  axampla.  Dapartmant  of  Transportatioit.  Unltad  Statas  Coast  Guard. 

7.  Entar  tha  Fadaral  program  nama  or  dascriptkMi  fbr  tha  covarad  Fadaral  action  (Kam  1).  If  known,  antar  ttia  fUN  Catalog  of 
Fadaral  Domastic  AssistarKS  (CFDA)  numbar  for  grants,  eooparativa  agraamants,  loans,  and  loan  commttmants. 

t.  Ent4r  tha  most  appropriata  Fadaral  klantifying  numbar  avalUbIa  for  tha  Fadaral  action  idantifiad  in  Kam  1  (a.g..  Raquatt 
for  f^oposal  (RFP)  msnbar;  btvttabon  for  Bid  (TB)  nwnbar,  grant  annourtcamant  numbar;  tha  contract,  grant,  or  loan  award 
nuT<>ar;  Iht  applicatkwVproposal  control  numbar  assignad  by  tha  Fadaral  agancy).  Induda  prafixas,  a.g.,  'RFP4>E-M401.' 

t.  For  a  covarad  Fadaral  action  wtiara  thars  has  baan  an  award  or  loan  commNmant  by  tha  Fadaral  agartcy.  antar  ttia  Fadaral 
amoiint  of  tha  award/loan  commltmant  for  tha  prima  antity  idantifiad  in  Mam  4  or  I. 

10.     (a)  Ehtar  tha  full  nama,  addrass,  city,  stata,  and  zip  coda  of  tha  lobbying  awtWy  ragistrant  undar  tha  Lobbying  Diadoaura 
Act  of  199S  angagad  by  tha  raporting  antity  idantifiad  in  Mam  4  to  influanca  tha  covarad  Fadaral  action. 

(b)  Sntar  tha  full  namas  of  tha  individual(s)  parforming  sarvicas,  and  kKluda  fuU  addrass  if  diffarant  from 
10|B).  Entar  Last  Nama,  First  Nama,  and  KAiddIa  Inttiai  (Ml). 


44r 


Cntar  tha  aiweunt  ef  eempanaatien  paid  or  raaaonabfy  axpaetad  to  ba  paid  by  ttia  rapertinq  antMy  (Mam  4)  to  tha  lehhylng 
?!^  ^J'y.A'J.'.'P^^'fJ'-T'*'^!?? **!.'*'*?!*''!*  ^y .^f  "*"**  (ytyO  w  wWI  bs  wads  (plannad).  Ghaek  all  beaas  that  apply. 


-Ifc- 


matcrial  ehangs  rspert,  antar  tha  cumuiatiya  amount  of  paymant  mads  or  plannad  te  I 

«es  that  apply.  If  paymsnt  ia  mada  through  an  In^tind  eentHbutien.  apaeWy  tha 


-6ha<fc  the  appreprtata 
natufa  and  vaiua  of  in'kind  paymant 

1».    Ghaah  tht  appfopfiats  bo«(es).  Ghaek  oW  besas  that  apply.  If  ethar  spaeify  notura. 

-44: — f^ovMa  a  ipadfle  and  ditaMid  daacriptiow  ef  tha  aarvieaa  that  tha  lebbyiat  has  perfeimad,  at  wIM  I 

and  IN  da«s(s)  ef  any  aaivicas  rsndarad.  toehida  all  praparatory  and  ralatad  aetivMy.  net  just  tima  apant  in  actual  cowtaet 
wMh  Tadtral  efUcials.  idaiili»|  Iha  Tadarai  Bf»cial(B)  centaetad  or  tha  effiear(s).  ampieyaa(s).  or  Mambar(a)  ef  Oengraaa  that 
ware  eentaetad. 

H.    Oheak  whether  or  net  a  CT^J  I  A  ftantinuatlen  Shaat(s)  la  alteahsd. 

K.    The  certifying  official  sttaR  sign  and  date  ttte  form,  print  his/her  name,  tNia.  and  talaplMna  number. 


bwuueean* 
Iwforfweew. 
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OMB  Control  No.    1801-0004  (Exp.  8/31/2001) 


NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Dq>artment 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  applies  to  applicants  for  new 
grant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA,  enacted  as 
part  of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 


To  Whom  Does  This  Provision  Apply? 


Section  427  of  GEPA  affects  applicants  for  new  grant  awards  under  this  program. 
ALL  APPLICANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 

Of  this  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts  or  other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  funding.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as  described  below.) 


What  Does  This  Provision  Require? 


Section  427  requires  each  applicant  for  funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the  steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its  Federally-assisted  program  for  students,  teachers, 
and  other  program  beneficiaries  with  special  needs. 

This  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  impede  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the  Federally-funded  project  or  activity.  The  description 
in  your  application  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengthy;  you 
may  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  arc 
applicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 
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nanative,  or,  if  appropriate,  may  be  discussed  in  connection  with  related  to|»cs  in  the 
application. 

Section  427  is  not  intended  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
ratho*  to  ensure  that,  in  designing  their  projects,  «q)plicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  fully  parti^xtte  in  the 
projea  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  aj^licant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 


Wbai  art  Examples  of  How  an  Applicant  Might  Sati^  the  Requirement  of  This  Provision  f 


427. 


The  following  examples  may  help  illustrate  how  an  applicant  may  comply  with  Section 


(1)  An  applicant  that  proposes  to  carry  out  an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participant 
in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  tape  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model  science  program  for  secondary 
students  and  is  concerned  that  giris  may  be  less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 


We  recognize  that  many  ^plicants  may  already  be  implementing  effective  steps  to  ensure 
equity  of  access  and  participation  in  their  grant  programs,  and  we  appreciate  your  cooperation 
in  responding  to  the  requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3 
hours  per  response,  with  an  av^age  of  1 .5  hours,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  and  maintain  the  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
cstimate(s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-4651. 
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DEPARTMENt  OF  EDUCATION 

[CFDA  No.:  84.2|B8S] 

I 
Bilingual  EduOation:  Program 
Development  and  Implementation 
Grants  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999 

Note  To  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  conkains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  prMram. 

Purpose  of  Program:  The  purpose  of 
this  program  ia  to  provide  grants  to 
develop  and  implement  new 
comprehensivi,  coherent,  and 
successful  bilipgual  education  or  special 
alternative  instructional  programs  for 
limited  English  proficient  (LEP) 
students,  including  programs  of  early 
childhood  education,  kindergarten 
through  twelfth  grade  education,  gifted 
and  talented  education,  and  vocational 
and  applied  technology  education. 

Eligible  Apaicants:  (1)  One  or  more 
local  educational  agencies  (LEAs),  (2) 
one  or  more  LtiAs  in  collaboration  with 
an  institution  if  higher  education  (IHE), 
community-ba^d  organization  (CBO), 
or  a  State  educational  agency  (SEA);  or 
(3)  a  CBO  or  an  IHE  that  has  an 
application  approved  by  the  LEA  to 
develop  and  in  iplement  early  childhood 
education  or  fcmily  education  programs 
or  to  conduct  i  n  instructional  program 
that  supplemei  its  the  educational 
services  provided  by  an  LEA. 

Deadline  for\  Transmittal  of 
Applications:  February  16,  1999. 

Deadline  for  Intergovernmental 
Review:  April  i9,  1999. 

Available  Fiinds:  $10.8  million. 

Estimated  Range  of  Awards: 
$100,000-5173,000. 

Estimated  Ayerage  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  72. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  thisj  notice. 

Project  Perjqd;  36  months. 

Applicable  ttegulations:  (a)  The 
Education  Depjartment  General 
Adrninistrativf  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  ani  (b)  34  CFR  part  299. 

Description  of  Program 

The  statutory  authorization  for  this 
program,  and  ^e  application 
requirements  t  lat  apply  to  this 
competition,  are  set  out  in  sections  7112 
and  7116  of  th  3  Elementary  and 


Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20,  1994  (the  Act)  (20 
U.S.C.  7422  and  7426)). 

The  grants  awarded  under  this  section 
are  to  be  used  to  improve  the  education 
of  limited  English  proficient  students 
and  their  families.  Specifically,  grantees 
are  required  to  serve  limited  English 
proficient  students  by:  (a)  developing 
and  implementing  comprehensive 
preschool,  elementary,  or  secondary 
bilingual  education  or  special 
alternative  instructional  programs  that 
are  coordinated  with  other  relevant 
programs  and  services;  and  (b) 
providing  inservice  training  to 
classroom  teachers,  administrators,  and 
other  school  or  cOmmunity-based 
organizational  personnel.  Grantees  may 
also  implement  family  education 
programs,  improve  the  instructional 
program,  compensate  personnel,  and 
provide  tutorials  and  academic  or  career 
counseling  to  limited  English  proficient 
students. 

Priorities: 

Competitive  Priority:  The  Secretary 
under  34  CFR  75.105(c)(2)(i)  and  34  CFR 
299.3(b)  gives  preference  to  applications 
that  meet  the  following  competitive 
priority.  The  Secretary  awards  5  points 
to  an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Commimities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  read 


independently  and  well  by  the  end  of 
third  grade. 

Invitational  Priority  2 — Mathematics 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  master 
challenging  mathematics,  including  the 
foundations  of  algebra  and  geometry,  by 
the  end  of  eighth  grade. 

Invitational  Priority  3 — Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7116  and  7123  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria— (1)  Need  for  the 
project.  (15  points)  The  Secretary 
considers  the  need  for  the  proposed 
project.  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  number  of  children  and  youth 
of  limited  English  proficiency  in  the 
school  or  school  district  to  be  served, 
and 

(ii)  The  characteristics  of  those 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  youth;  and 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)). 

(2)  Quality  of  the  project  design.  (25 
points)  (i)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(B)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(C)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
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to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(D)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(E)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  commimity.  State,  and 
Federal  resources. 

(F)  The  extent  to  which  the  proposed 
project  encoiutiges  parental 
involvement. 

(Authority:  34  CFR  75.210(cj(2)(i).  (ii).  (xii). 
(xvi),  (xviii),  and  (xix)). 

(3)  Quality  of  project  services.  (15 
points)(i)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(ii)  In  determining  the  quahty  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  the  training 
or  professional  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
diUBtion  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(Authority:  34  CFR  75.210(d)(1).  (2),  (3)(i),  (v) 
and  (vii)). 

(4)  Proficiency  in  English  and  another 
language.  (3  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proficiency  both  in  English 
and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C.  7426  (i)(l)). 

(5)  Quality  of  project  personnel.  [7 
points)  (i)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 


considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  imderrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(Authority:  34  CFR  75.210(e)(l)-{3)(i)  and 
(ii)). 

(6)  Adequacy  of  resources.  (7  points) 
(i)  The  Secretary  considers  the  adequacy 
of  resources  for  the  proposed  project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(C)  THb  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(D)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(Authority:  34  CFR  75.210(f)(1).  (2).  (iv).  (v) 
and  (vi)). 

(7)  Quality  of  the  management  plan. 
(13  points)  (i)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(B)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(C)  How  the  apphcsuit  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 


project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(Authority:  34  CFR  75.210(g)(1).  (2)(i).  (iv) 
and  (v)). 

(8)  Quality  of  project  evaluation  plan. 
(15  points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project's  evaluation  will  meet 
the  following  requirements: 

(i)  Student  evaluation  and  assessment 
procediu^s  must  be  valid,  reliable,  and 
fair  for  Umited  EngUsh  proficient 
students. 

(ii)  The  evaluation  must  include — 

(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited  English  proficiency 
with  nonlimited  EngUsh  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  English  (and, 
if  applicable,  native  language) 
proficiency; 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
ciuriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction:  and 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal.  State,  or  local  programs  serving 
children  and  youth  of  limited  English 
proficiency. 

(Authority:  20  U.S.C.  7426(h)(3)  and 
7433{c)(l)-{3)). 

Intergovenunentai  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  1237"2.  Applicants 
proposing  to  perform  activities  in  more 
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than  one  State  ^hould  immediately 
contact  the  Sii^e  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  nqme  and  address  of  any 
State  Single  Pqint  of  Contact,  see  the  list 
published  in  tile  Federal  Register  on 
November  3. 1998  (63  FR  59452  through 
59455). 

In  States  thai  have  not  established  a 
process  or  cho$en  a  program  for  review. 
State,  areawid#,  regional,  and  local 
entities  may  submit  conunents  directly 
to  the  Department. 

Any  State  Pnxress  Recommendation 
and  other  com|nents  submitted  by  a 
State  Single  Pc^t  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA#  84.288S.  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  {Avenue,  SW., 
Washington,  DC  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  {Commendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Waahington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  tiiat  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA*  84.288S), 
Washington.  DC  20202-4725,  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFpAt  84.288S),  Room 
3633,  Regional  Office  Building  #3,  7th 
and  D  Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible, mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  ServiceJ 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 


(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Etepartment  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  burden,  a  checklist  for 
applicants,  various  assiu^nces, 
certifications,  emd  required 
documentation: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  (OMB  No. 
1801-0004). 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Assurances — Non-Construction 
Programs  (SF  424B)  and  instructions. 

1.  Certifications  Regarding  Lobbying; 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

m.  Certification  Regarding  Debarment, 
Suspension,  Inehgibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

n.  Disclosure  of  Lobbying  Activities 
(SF  I.I.I.)  (if  applicable)  and 
instructions.  This  doctunent  has  been 
marked  to  reflect  statutory  changes.  See 


the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  die  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  imless  a 
completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ursula  Lord,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  5622,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-5709.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiota(>e,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  doctiment,  as 
well  as  all  other  Department  of 
Education  doctunents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.htinl 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-688-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  bee,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 
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Note:  The  official  version  of  this  docmnent 
is  the  document  published  in  the  Federal 
Register. 

PROGRAM  AUTHORtTY:  20  U.S.C  7422. 

Dated:  December  23, 1998. 
Delia  Pompa, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0538 
(Expiration  Date:  12/31/2001).  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  80 
hours  per  response,  including  the  time 
to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed, 
and  complete  and  review  the 
informatiori"col  lection.  If  you  have  any 
comments  concerning  the  accuracy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to: 
U.S.  Department  of  Education, 
Washington,  DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to;  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  room  5605, 
Switzer  Building,  Washington,  DC 
20202-6510. 

Application  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 


Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 
The  page  limit  applies  only  to  item  14 
in  the  Checklist  for  Applicants  provided 
below. 

IF,  IN  ORDER  TO  MEET  THE  PAGE 
LIMTT,  YOU  USE  PRINT  SIZE, 
SPACING,  OR  MARGINS  SMALLER 
THAN  THE  STANDARDS  SPECIFIED 
IN  THIS  NOTICE,  YOUR  APPLICATION 
WILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Abstract 

The  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  plaimed  project 
activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Empowerment  Zone/Enterprise 
Community  Priority 

Applicants  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentation 
Form  the  applicable  Empowerment 
Zone  or  Enterprise  Community.  The 
application  narrative  should  describe 
the  extent  to  which  the  proposed  project 
will  contribute  to  systemic  educational 
reform  in  the  particular  Empowerment 
Zone  or  Enterprise  Community  and  be 
an  integral  part  of  the  Zone's  or 
Community's  comprehensive 
revitalization  strategies.  A  list  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 
Communities  is  provided  at  the  end  of 
this  notice. 

Additional  Guidance 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 
selection  criteria.  Be  sure  that  the  table 
includes  the  page  numbers  where  the 
parts  of  the  narrative  are  found. 


Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signature  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994.  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  should  be 
attached  to  the  Project  Documentation 
Form  contained  in  this  application 
package.  APPLICANTS  THAT  DO  NOT 
SUBMIT  A  COPY  OF  THEIR 
APPLICATION  TO  THEIR  STATE 
EDUCATIONAL  AGENCY  IN 
ACCORDANCE  WITH  THESE 
STATUTORY  AND  REGULATORY 
REQUIREMENTS  WILL  NOT  BE 
CONSIDERED  FOR  FUNDING. 

Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  appUcation  in 
the  order  listed  below: 

1.  Application  for  Federal  Education 

Assistance  Form  (ED  424). 

2.  Group  Application  Certification  Form 

(if  applicable). 

3.  Budget  Information  Form  (ED  524). 

4.  Itemization  of  rosts  for  each  budget 

year. 

5.  Student  Data  Form. 
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6.  Project  Documentation  Form, 

including: 
Section  A— Copy  of  transmittal  letter 

to  SEA  requesting  SEA  to  comment 

on  the  application: 
Section  B— Ckxmmentation  of 

consultaticm  with  nonprofit  private 

school  officials; 
Section  C — Appropriate  box  checked; 
Section  D — Elmpowerment  Zone  or 

Enterprise  Community  identified  (if 

applicable). 

7.  Assiirances— Non-Construction 

Programs  Form  (SF  424B). 

8.  Certifications  Regarding  Lobbying; 

Debarment,  Suspension  and  Other 
Responsibility  Matters;  find  Drug- 
Free  Workplace  Requirements  Form 
CED  80-0013). 

9.  Certification  Regarding  Debarment, 

Suspensioi),  Ineligibility  and 
Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  Form  (ED  80- 
0014)  (if  applicable). 

10.  Disclosure  of  Lobbying  Activities 

Form  (SF  LLL). 

11.  Information  that  addresses  section 

427  of  the  General  Education 
Provisions  Act.  (See  the  form  below 
entitled  Notice  to  All  Applicants. 
(0MB  No.  1801-0004). 

12.  One-page  abstract. 

13.  Table  of  Contents. 

14.  Application  narrative,  not  to  exceed 

35  pages. 

15.  One  original  and  two  copies  of  the 

application  for  transmittal  to  the 
Education  Department's 
Application  Control  Center. 

Empowerment  Z^oes  and  Enterprise 
Communities 

Empowerment  Zones 

California:  Los  Angeles 

California:  Oakland 

Georgia:  Atlanta 

IlliDois:  Chicago 

Kentucky:  Kentucky  Highlands* 

Maryland:  Baltintore 

Massachusetts:  Boston 


Michigan:  Detroit 

Mississippi:  Mid  Delta* 

Missouri/Kansas:  Kansas  Qty,  Kansas  Qty 

New  York:  Harlem,  Bronx 

Ohio:  Geveland 

Pennsylvania/New  Jersey:  Philadelphia, 

Camden 
Texas:  Houston 
Texas:  Rio  Grande  Valley* 

Enterprise  Communities 

Alabama:  Birmingham 

Alabama:  Chambers  County* 

Alabama:  Greene,  Sumter  Counties* 

Arizona:  Phoenix 

Arizona:  Arizona  Border* 

Arkansas:  East  Central* 

Arkansas:  Mississippi  Covmty* 

Arkansas:  Pulaski  County 

California:  Imperial  County* 

California:  LA.,  Huntington  Park 

California:  San  Diego 

California:  San  Francisco,  Bayview,  Hunter's 

Point 
California:  Watsonville* 
Colorado:  Denver 
Connecticut:  Bridgeport 
Connecticut:  New  Haven 
Delaware:  Wilinington 
District  of  Columbia:  Washington 
Florida:  Jackson  County* 
Florida:  Tampa 
Florida:  Miami,  Dade  County 
Georgia:  Albany 
Georgia:  Central  Savannah* 
Georgia:  Crisp,  Dooley  Counties* 
Illinois:  East  SL  Louis 
Illinois:  Springfield 
Indiana:  Indianapolis 
Iowa:  Des  Moines 
Kentucky:  Louisville 
Louisiana:  Northeast  Delta* 
Louisiana:  Macon  Ridge* 
Louisiana:  New  Orleans 
Louisiana:  Ouachita  Parish 
Massachusetts:  Lowell 
Massachusetts:  Springfield 
Michigan:  Five  Cap* 
Michigan:  Flint 
Michigan:  Muskegon 
Minnesota:  Minneapolis 
Minnesota:  St.  Paul 
Mississippi:  Jackson 
Mississippi:  North  Delta* 
Missouri:  East  Prairie* 


Missoiui:  St  Louis 

Nebraska:  Omaha 

Nevada:  Clarke  County,  Las  Vegas 

New  Hampshire:  Manchester 

New  Jersey:  Newark 

New  Mexico:  Albuquerque 

New  Mexico:  Mora,  Rio  Arriba,  Taos 

Counties* 
New  York:  Albany,  Schenectady,  Troy 
New  York:  Buffalo 
New  York:  Newburgh,  Kingston 
New  York:  Rochester 
North  Carolina:  Charlotte 
North  Carolina:  Halifex,  Edgecombe,  Wilson 

Counties* 
North  Carolina:  Robeson  County* 
Ohio:  Akron 
Ohio:  Columbus 
Ohio:  Greater  Portsmouth* 
Oklahoma:  Choctaw,  McCurtain  Counties* 
Oklahoma:  Oklahoma  Qty 
Oregon:  Josephine* 
Oregon:  Portland 
Pennsylvania:  Harrisburg 
Pennsylvania:  Lock  Haven* 
Pennsylvania:  Pittsburgh 
Rhode  Island:  Providence 
South  Dakota:  Deadle,  Spink  Counties* 
South  Carolina:  Charleston 
South  Carolina:  Williamsburg  County* 
Tennessee:  Fayette,  Haywood  Counties* 
Tennessee:  Memphis 
Tennessee:  Nashville 
Tennessee/Kentucky:  Scott,  McCreary 

Counties* 
Texas:  Dallas 
Texas:  El  Paso 
Texas:  San  Antonio 
Texas:  Waco 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack* 
Virginia:  Norfolk 
Washington:  Lower  Yakima* 
Washington:  Seattle 
Washington:  Tacoma 
West  Virginia:  West  Central* 
West  Virginia:  Huntington 
West  Virginia:  McDowell* 
Wisconsin:  Milwaukee 

*Denotes  rural  designee. 
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Application    for   Federal 
Education   Assistance 


vs.  DepwfeM  MtimeaOom 


m.  irvoiw 


CScy 


Z  Appikai's  D-U-N-S  Nunbcr  |      j 
a.C«alotorFedenlDooetticAnijt»ccf:|8|  4 


OoMjr 


♦  4 


n 


8     S 


4k  PiDJccl  Directorr. 
Address: 


BILDiOOAL  EDUCATICm: 
^  liik-  PROGRAM  DEVELOPMENT  AND 

•  iHPLtMarrATiflN  grants  program 


^TypectApfboMiEnurapprvpriauktterlmAtbax.^   \ | 


Tel.#:(         ). 
E-Mail  Addreu- 


.  n»«:( 


Tircssnr 
I -_ 


5.  b  the  applicant  delinqaent  on  any  Federal  debt?   Qves  Q  No 
(If  'Yes, "  attach  an  explanatum.) 


Application  Inrormalion 


t.  lype  of  Submission: 
—FnApplication 
l_J  Construction 
LJ  Non-CoBitruction 


—^Applicatum 
LJ  Coostniction 
LJ  Non^^onstroction 


a  Stmt  H  Inikprnrtf Bi  SAool  Dmnct 

B   Ceauy  I    Mibc  Colkfe  or  Unvmity 

C  Maaicipal  J    PrivMcNcB-PnAtCoUcgtorUantnay 

D  TMVMhip  K  httaalMbe 

B   taienuK  L  MividMl 

F   fanonunicipal  M  NvatcPrafit-MakJagOrgaiuMian 

O  Spaeial  Diarici  N  OtmiS^tcifyt: 

7.  Novice Appiicant   Oycs     Q  No 


U.  Are  any  research  activitic*  invoivini  bumw  subjects  pianaed  at  My 
time  duriai  the  proposed  pre)ea  period?     Q  Yes        Q  No 
a.  If"Yes,''Euaiptioo(i)t:  b.  Aasanocc  of  Compliance  •: 


9.  Is  Mplication  subject  to  review  by  Executive  Order  1 2372  process? 
Q  Yes  (DttUinadeavaiiabU  10  thtEucuivt  Order  J2372 
process  for  review):  I       I 


OR 


c.  IRB  approval  date: 


Q  No    (If  "No."  check  appwpriate  box  below.) 

LJ  Program  is  not  covered  by  EG.  12372. 

LJ  Program  has  not  been  adeeted  by  State  for  review. 


{OfuUIRB  k 
LJ  Expedited  Review 


10.  Proposed  Project  Dates: 


IX  Descriptive  Titk  of  Appiicant's  Project: 


K  s  t  i  ni  a  t  e  d   F 11  n  d  i  n  i> 


13a.  Federal 


k  Applicau 


c  Stale 


4.  Local 


«.  Other 


•.TOTAL 


Aulhuri/id  Ki-priscnlati  vc  I  iir«>rinalion 


14.  To  the  best  rf  ay  kaowladgt  aad  bebef .  all  data  ia  this  prr^pticMioB/ipplKstioii  irt  gue 
ladconccL  The  docwnent  hai  baca  duly  authoriaed  by  the  tovtnuag  body  ol  the  ippixam 
aad  dw  appUcaM  win  coopiy  with  dK  Miached  assurances  if  the  MsistMce  is 


&  Typed  Name  of  AadMtiaed  RepreMBtaDvc 


bwTUe 


c.  TeL*:  ( 


). 


Fax*:  ( 


d.  E-Maa  Address: 


J^f- 
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I.  Legal  itoMeaadAddroB.  Eater  ibe  let»I  oamrof  applicant  and  ibe  . 
*  Dame  <g  the  pninaiy  organiiationai  unit  which  wiU  undertake  the  a«- 

(iatancc  activity. 

r  D-U-M^  Number.  Enter  the  applicanif  D-U-N-S  Number.  If  your 
orjanijation  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
Dumber  by  caUiaj  1 -«00- 33 3-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obcMned  via  the  Internet  at  the 
foUowint  URL:  bttp-J/wwwAibxaM/dbb/aboutilh/toaduna.Mw, 

3.  Catak*  aT  Federal  DoncMfe  AaridaMc  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  (he  program  under  which  auittance  i$ 
requcMed. 

4.  Pntictt  Dircctar.  Name,  address,  teiepiwiie  and  fax  numbers,  aad  e- 
mail  a4<kess  of  the  person  to  be  contacted  on  matten  involving  this 
application. 

5.  Federal  Debt  Ddlaqoency.  Check  "Yes"  if  the  appUcaw's  organi- 
zation is  delinquent  on  any  Federal  debt  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  aixho- 
rized  itpreseatative.  Categories  of  debt  include  delinquent  audit  dis- 
allow«ces,  loans  and  taxes.)  Otherwise,  check  "No." 

ft.  Type  ir  AppUcant  Enter  the  appropnate  letter  in  the  box  provided. 

7.  N«vi4ApplicanL  Check"Yef''oiUy  if  assistance  is  being  requested 
undwa  program  that  gives  special  coosiderauoo  to  novice  appUcanu 
and  yau  meet  the  program  requueroents  for  novice  applicants.  By 
checklig  •Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant i4qMreroems  specified  by  EO.  CW»erwi.se.  check  "No." 
i 

S.  Typc^Submiaaim.  Self -explanatory. 

9.  Execi^ve  Onier  12372.  Check  "Yes"  if  the  application  is  subject  to 
revies*  by  Executive  OnJer  12372.  Also,  please  enter  the  month,  date. 
and  ftiir  (4)  digit  year  (e.g..  12/12/2000).  Applicants  should  contact 
the  S««ie  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  i»- 
lergowmmenul  review  process   Otherwise,  check  "No." 

10.  Propitcd  Projcet  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g..  12/12/2000). 

II.  Humta  Subjects.  Check  "Yes"  ac  "No"  If  research  activities  in- 
volviag  human  subjects  are  aflt  planned  f  »■*  '"■*  during  the  pro- 
posed project  penod.  check  "Na."  TW  remaining  parts  of  item  11 
arc  t|c«  iMM  appiicabte. 

If  le.'^arch  activities  involving  hutiian  subjects,  whether  or  atx  ex- 
empt from  Federal  regulaiions  for  the  protection  of  human  subjects. 
m  pt.nn«<  «i  Mv  Hme  durina  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  perfonnance  site  or  coUabo- 
ratiai  institution,  check  "Yea."  If  i|  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  1  la.  the  ex- 
emption nuit>bei<$)  conesponding  to  one  or  more  of  the  six  exemption 
categpnes  luted  in  "tnuctiom  of  Human  Subjects  in  Researdi" 
,flgf|f^  lo  Ibis  form.  Provide  sufficieat  mformauoa  in  the  applica- 
tioa  p  Mom  a  deiermiaatioa  that  the  designated  exempuons  in  item 
1 1  a.  We  appropriate.  Pravide  tWa  narrative  informatiM  in  an  'Item 
U/flol«ctio«  ef  H— ■  Subjettt  Attarhmmr  and  insert  thia  at- 
tachment  immedUtely  fallowii«  the  ED  424  face  page.  Skip  the 
rcaa«iiiii«  parti  oritem  U. 

If  111  nr  ill  of  (l>c  planned  reaeaich  activities  involving  human  sub- 
jects are  covered  (nooexempt).  skip  item  I  la  and  cotiiinoe  with  the 
rein«mng  parts  of  item  11.  as  noted  below  In  addition,  follow  the 
in.su^ion.s  in  "Protection  of  Hunwn  Subjects  in  Rcaearcfa"  attached 
10  tl^s  form  to  prepare  the  six-poini  namiive  about  ihe  nonexempt 
acbviiies.  Pravidc  thia  pis-poiat  aarraUvc  bt  an  "Item  11/Protac- 


Ilea  of  Human  Subjeeta  Attacboaent"  aad  iaaerl  this  attacbmeat 
inaediately  followiat  tbe  ED  424  bee  page. 

If  tbe  appUcaat  orgaidaatitM  baa  aa  appiaved  Multiple  Prelect 
Aaauraace  af  CoaqtlUacc  on  fik  with  the  GranLs  Policy  and  Over- 
sight Staff  (GPOS).  U.S.  Depaitment  of  Education,  or  with  the  OfTice 
for  Ptotectioa  from  Research  Risks  (OPRR).  National  Institutes  of 
Health.  VS.  Department  of  Health  and  Human  Services,  that  covets 
the  specific  activity,  eiHer  the  Assurance  number  in  item  lib  aod  the 
date  of  approval  by  the  Instiniiional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  He.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  data  for  which  die  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g..  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
pioceduieifiicoaaplieswiihtherequiieinenuof  34CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
cater  "PCadbi^  ia  item  Uc.  If  your  application  is  lecommended/ 
selected  for  funding,  a  foUow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  d>e  designaKd  ED  official  within  30  days  after  a  specific 
formal  lequea  ftom  the  designated  ED  official.  If  Ibe  applicaat  or- 
gaaiaaiion  dom  aot  teve  on  Hie  with  CPOS  or  OPRR  an  approved 
Aasuraaca  of  Coarptiaace  diai  covers  the  proposed  research  activity. 
enter  "Naae"  in  item  lib  and  skip  lie  In  this  case,  the  applicaat 
oiganizatioA.  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Axsurance(s)  and  IRB 
certifications. 

12.  Project  Ttfe,  Enter  a  brief  descriptive  ude  of  the  project  If  more 
than  one  program  is  involved,  you  should  append  an  expUaatioa  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  propeny 
piDJects).  attach  a  map  showing  project  location.  For  preappUcation.v 
use  a  separate  sheet  to  provide  a  summaty  description  of  this  project 

13.  EftiaMted  Funding.  Amount  requested  or  lo  be  contributed  during 
the  first  fundug/budget  penod  by  each  contributor  Value  of  in-kind 
rooiributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  wUl  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate ntx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  md  supplemental  aaxHints  are  included, 
show  btsakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Ccrtiflcatioa.  To  be  signed  by  the  audionzed  representative  of  the 
applicant  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  lepreseautive  must  be  on  file  in  the 
applicant's  office. 

He  sive  to  eater  the  telephone  and  fu  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  14e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g..  12/1 2/2000)  in  the  date  signed  field. 


I  Pa^rworit  Baraea 


According  to  the  Paperwork  RedtKtion  Act  of  1995,  no  persons  are 
required  n  respond  to  a  coUectioo  of  infonaation  unless  such  collec- 
tion iksplays  a  valid  OMB  coactol  number  The  valid  OMB  control 
number  for  this  information  ooUectioo  is  1S7S41M.  Tbe  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  I S  aad  45  minutes  per  tespoese.  including  the  tioie  to  review 
imtructicns.  search  existing  dau  resources,  gather  the  dau  needed. 
and  complete  and  review  the  iirf^otmaiion  collection.  If  yoa  have  any 
fawmratf  cwKcr«ia«  tbe  accuracy  af  Ibe  estiaMte(a)  or  sanes- 
lioas  for  impr«viag  Ibia  form,  pleaae  write  to:  U.S.  Depaitineat  of 
Education.  Washington.  D.C.  20202-465 1 .  If  you  have  coaMMals  or 
roacerM  tcgardiac  tbe  ftadis  of  your  indlvidiMl  (ubmissioa  of  tUt 
form  wriu  dirvetly  to:  loyce  I.  Mays.  Application  Control  Center; 
U.S.  Depanmeoi  of  Education,  7th  and  D  Streets.  S.W.  ROB-3,  Room 
■'633.WMhtngtoo.  D.C.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  11  on  the  application  "Yes"  and 
designated  exemptions  in  1  la  .(all  research  acbvides 
are«xempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  ai^ropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
"Item  ll/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  1 1  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  infomiation  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  ll/Protection 
of  Human  Subjects  Attachment"  and  Insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obuined 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  dau.  Indicate 
whether  the  material  or  dato  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
uined, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent  State  if  the  Institutional  Review  Board 
ORB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  aiicmalive  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  imporunce  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subject.. 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  SubjecU, 
Title  34,  Code  of  Federal  Regulations,  Part  97.  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  t-esearch.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— b  it  a  human  tubject? 

i 
The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  studei*)  conducting  research  obtains  (1 )  data  through 
intervention  or  interactioD  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  cm  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating th^t  person  or  that  person 's  environment,  as  might 
occur  wHpi  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs witksurveys  and  interviews,  the  definition  of  human 
subject  li  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity ofthi  subject  is  or  may  be  readily  determined  by  the 
investiga  \or  or  associated  with  the  information),  the  defi- 
nition ofhuman  subject  is  met.  [Private  information  in- 
cludes iniformation  about  behavior  that  occurs  in  a  con- 
text in  wiich  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  ha^  been  provided  for  specific  purposes  by  an  indi- 
vidual ard  which  the  individual  can  reasonably  expect 
will  not  pe  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions 


Research 
man  sub 
categori^ 
tions 


activities  in  which  the  only  involvement  of  hu- 

ects  will  be  in  one  or  more  of  the  following  six 

of  exemptions  are  not  covered  by  the  regula- 


( 1 )  Res«  arch  conducted  in  established  or  commonly  ac- 
cepted ec  ucational  settings,  involving  normal  educational 
ptactices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectivenass  of  or  the  comparison  among  instructional  tech- 
niques, cjurricula,  or  classroom  management  methods. 

(2)  Resaarch  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research! could  reasonably  place  the  subjects  at  risk  of 
criminal |or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  repuUtion.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search ii^volving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  ofificials  or  candidates 
for  public  office:  or  fwleral  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
propams. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
DrugAdministration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  ofhuman  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion. Washington,  D.C,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  'i  Protection  ofhu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub,htm. 
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Public  reporting  burden  for  this  collection  of  information  it  estiniated  to  vary  from  1 3  to  22  hours  par 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  Information.  Send  comments  regardir>g  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  tNs  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Contpliance  Division.  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington.  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


finnaral  In^tfugtiQfM 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  infornrtation  for  each  year  of 
the  multi-year  funding  request.  Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Sitrtton  A  -  ftirt<7»t  Summary 
11  S    DeD«rtmi>nt  of  Edumtiftn  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11.  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (a)-(el:  Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

gttrtJQn  B  -  Bilfig**  Summarv 
[^ftn.F«>rt*ral  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  notching  funds  or  other  rwrvFederal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Sections. 


Unas  1-11,  columns  (aMe):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
cetegory. 

Unes  1-11.  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  H  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Una  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):  Show  the  total  amount  to 
be  contributed  for  alt  years  of  the  multi-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

fjmrtinn  C.  .  Other  Budoet  Information 

Paw  attention  to  atanlicable  program  specific 

ingtruetions.  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  cetegory  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  furxiing  period.  In  eddition,  enter  the 
estinrtated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  arxi  base  on  which  frirtge  beriefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 
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paoJTCT  DocmizarrxTioH 


VOTE  9 


Subalt  thm   «ppropriAt«  doe;a«ats  and  iaf orm*tioa  as  •pacified 
b«loir  for  th«  folloviag  prograas: 


PROGRAM  DEVELOPMENT  AND  IMPLEMENTATION  GRANT 


>py 


SZCTZQH  JL 


t^tt^   S  apnlicanfs  transmittal  latter  requesting  the  appropriate 

^!^?.*'*'*'^''i°"*^  agency  to  coaaent  on  thelpplication.   Sis 

IJ?^t^f'*"^c^/2L*?E^^  ^®  schools  funded  by  the  Bureau  of  Indian 
XffajfS.   (See  34  CTR  75.155  and  75.15«  belov.) 

S75.1S5  ReTiev  procedure  if  state  Bay  eoaaeat  on  appUeatioas* 
Purpose  of  SS7S.l5C.75.i3t.  If  the  Juthoriring  sStute  for  a* 

program  requires  that  a  specific  State  agency  be  given  an 
opportunity  to  comment  on  each  appUcation,  the  State  and  the 
applicant  shall  use  the  procedures  in  SS75. 156-75. 158  for  that 

purpose... 

tuthority:  20  U.S.C.  1221e-3(a)  (l)) 
oaa-Refereaeet  See  34  cm  part  7f  (latergovenxmental  Review 
of  Department  of  Sdocatioa  Frograma  and  Xetivitlee)  for  the 
fcegulatioas  implemeatiag  the  application  review  procedures  that 
States  may  use  umder  B.O.  12372.   (In  addition  to  the 
requirement  in  $75. 155  for  review  by  the  State  educational 
agency,  the  application  is  subject  to  review  by  State  Executive 
order  12372  process.   Applicants  must  complete  item  16  of  the 
pSSiift^t®"-^!*"*  *^1^  (Standard  Form  424,  Application  fot 
r^?r\.^*"^*~'*i  ^  •'•^^^^  (*>  specifying  the  date  when  the 
application  was  made  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  the  program  has  not 
jbeen  selected  by  the  State  for  review.)       P'^^'^i^  oas  not 

S7S.1S€  When  am  applicant  under  S7S.1SS  must  submit  its 
application  to  the  state:  proof  of  submlssioa. 
IJlLTt   applicant  under  a  program  covered  by  $75,155  shall 
2^?«*  T^  Z^   its  application  to  the  State  on  or  before  the 
?M  ii^*  ^^   ^°^  submitting  its  application  to  the  Department.. 

l^L!^%;PS^^""^  ^^^   '^**«=»^  ^»  i^  application  a  c^yof  its 
letter  that  requests  the  State  to  comment  on  the  appliStion. 

(Authority:  20  U.S.C.  122le-3(a) (i) ) 
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PROJECT  DOCrmZBTXTZOH 

(continued) 


•SCTZQV  B 

Evidence  of  conpliance  with  the  Federal  requireaents  for 
participation  of  students  enrolled  in  nonprofit  private  schools^ 

if^JcJ^^^^^SV^"^*"^^^^  °'  **^^ic  I^V  103-382  and  34  cm  75.119, 
76.652,  and  76.656  belov.) 


^,  -  ^"•;,  ^iieatloas.  -(2)  in  designing  the  prograa  for 
Which  application  is  aade,  the  needs  of  children  in  nonprofit 
private  eleaentary  and  secondary  schools  have  been  taken  into 
account  through  consultation  with  appropriate  private  school 
officials  and,  consistent  with  the  nuaber  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the  prograa  is 
intended  to  address,  after  consultation  with  appropriate 
private  school  officials,  provision  has  been  Bade  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children.* 

(Authority:  20  U.S.C.  7426(h)(2)) 


S7S.3J.S  Zmformatlea  needed  if  private  schools  particlpete. 
If  a  program  requires  the  applicant  to  provide  an  opportunity 
Cor  participation  of  students  enrolled  in   private  schools,  the 
application  must  include  the  information  required  of 
subgrantees  uzkler  34  CFR  76.656. 

(Approved  by  the  Office  of  Kanagement  and  Budget  under  control 

number  1880-0513) 

(Authority:  20  U.S.C.  I221e-3(a)  (1)) 

S76.CS2  Consultation  with  representatives  of  private  school 
students. 

(a)  An  applicant  for  a  subgrant  shaU  consult  with  appropriate 
representatives  of  students  enrolled  in  private  schools  during 
all  phasM  of  the  development  and  design  of  the  project  covered 
by  the  application,  including  consideration  of: 

(1)  Which  children  will  receive  benefits  under  the  project; 

(2)  Bow  the  children's  needs  will  be  identified; 

(3)  «hat  benefits  will  be  provided; 
Bow  the  benefits  will  be  provided;  and 
Bow  the  project  will  be  evaluated. 
A  subgrantee  shall  consult  with  appropriate  representatives 

DC  students  enrolled  in  private  schools  before  the  subgrantee 
■akes  any  decision  that  affects  the  opportunities  of  those 
stadmnts  to  participate  in  the  project. 


(4) 
(5) 
(b) 
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(eoticina«d) 


(c)  Th«  •pplxc*nt  or  sutoqr«nt««  «h*ll  giv«  th«  appropriat* 
r«pr«s«Atariv«s  a  qanuins  opportunity  ta  «xprttss  C2i«ir  vicvs 
rogartiag  oaeh  Mtt«r  subj«c?  to  th«  consultation  roquir«a«nts 
in  this  saetioa. 

(Authority:  20  tJ.S.C.  1221a-]  (a)  (i) ) 


S7C. CSC  xaforaatloa  la  aa  appUcatloa  for  a  sub^zaat. 
An  applicant  Cor  a  sobgraat  shall  iaeloda  tha  folleviaa 
iarorsatioa  in  its  application: 

(a)  k  ^ascription  o£  hov  tha  applicant  vill  »a«t  tha  Fodaral 
raquiraaants  for  participation  of  stadants  anrollad  in  privata 
schools. 

(b)  Tha  nuBbar  of  stadants  anroll«d  in  privata  sdiools  vho  hava 
baaa  idantif lad  as  aligibla  to  banafit  undar  tha  pregraa. 

(e)  Tha  BUBbar  of  stadants  anrollad  in  privata  schools  «h»  vill 
raeaiva  banafits  undar  tha  program. 

(d)  Tha  basis  tha  applicant  usad  to  salact  tha  stadants. 

(a)  Tha  aannar  and  axtant  to  which  tha  applicant  coapliod  with 

S7C.(S2  (consultation). 

(f)  Thar  pUcas  and  tiaas .  that,  tha  studants  vill  raeaiva 
banafits  undar  tha  program. 

(?)  Tha  diffarancas,  if  any,  batvaan  tha  prograa  banafits  tha 
applicant  vill  provida  to  public  and  privata  school  stadants, 
and  tha  raasons  for  tha  diffarancas. 

(Authority:  20  U.S.C.  1221a>3(a)  (i)) 


•BCTZOV  C 


Chadc  tha  appropriata  box  balov: 


Thara  ara  so  aligibla  aoapref  it  privata 
schools  in  tha  propoaad  sarrica  dalivary 
aroa  that  vish  to  partieipata  ia.  tha 
pro j act. 

Oaa  or  aora  aligibla  aoaprof  it  privata 
aehools  is  tha  propoaad  sarrica  dalivary 
araa  vish  to  partieipata  la  tha  projact 
aad  ara  listad  oa  tha  aaelesad  ttudant 
Bata  f < 


•  Thara  ara  ao  aligibla  aoapref  it  privata 
aehools  ia  tha  propoaad  sarrica  dalivary 


SECTION  0 


If  applicable,  identify  on  the  line  at  the 
right  the  Effloowerment  Zone,  Supplemental 
Empowerment  Zone,  or  Enterprise  Community 
that  the  proposed  project  will  serve.   (See 
the  competitive  priority  and  the  litt  of 
designated  Empowerment  Zones  and  Enterprise 
Communities  in  previous  sections  of  this 
application  package.) 
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oia 


ASSURAHCES-  NON-CONSTRUCTION  PROGRAMS 

Met*  t  Cottin  of  tbew  asminuioM  may  not  be  tpp&cable  to  your  project  or  projmn  ''  yo"  ^"^  queitioiM.  pleue  oonuct 
the  iwirding  ageocy.  Further,  oertiin  Federal  iwarding  ageacies  may  require  applicanu  to  oertiiy  to  additional 
assunnoes.  If  luch  i*  the  caae,  you  will  be  notified. 

A.  »hi.  duly  ainhnriTfttl  tTP"^*""*'*"-  "^'*"  'pp^cant '  «^^'^  t*>"  ^  applicant: 


1.  Hat  the  legal  authority  to  ^ply  for  Federal  aaaiitanoe, 
tnd  the  inititutional.  managerial  and  financial 
capability  Ctncluding  ftmds  auffieieat  to  pay  the  noa- 
Fedeial  ahare  of  project  eo»a)  to  caaure  proper 
planning,  management,  and  complelion  of  the  project 
described  in  this  applieatjon. 

2.  Will  give  the  awarding  agency,  the  Con^troller 
General  of  the  United  Sutei,  and  if  ^ipropfiato.  the 
Suae,  through  any  authorixed  repreaentative,  aooeti  to 
and  the  right  to  examine  all  records,  books,  papers,  or 
documenu  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  geneimlly 
tecepud  accounting  standards  or  agency  directives. 

3.  Will  establish  ufeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presenu  the  appearance  of  personal  or  organizational 
oonflia  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  reoeipl  of  approval  of  the 
awarding  agency. 

5.  VWll  comply  with  the  Imergovemmenul  Personnel  Act 
of  1970  (42  U.S.C.  H472»-«763)  relating  to 
prescribed  standards  for  merit  systems  for  progranu 
funded  under  one  of  the  nineteen  statues  or 
regulations  specified  in  Appendix  A  of  0PM 's 
Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  eomply  with  aU  Federal  itatules  relating  to 
nondiscrimination.  These  include  but  are  not  limited 
to:  (a)  Tkle  VI  of  the  CivU  Ri|^  Act  of  1964  (P.L. 
Sg-352)  which  prohibitt  discrimination  on  the  basis  of 
race,  cotor  or  national  origin;  (b)  T«le  DC  of  the 
Education  Ameadmenu  of  1972.  as  amended  (20 
U.S.C.  H16S1-I6S3.  and  16S5-1686).  which  prohibits 
discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Hehabittation  Act  of  1973,  as  amended  (29  U.S.C. 
1794),  which  prohibiu  discrimination  on  the  basis  of 
handicipe;  (d)  the  Age  Discrimination  Act  of  1973,  as 
amended  (42  U.S.C.  H  6101-6107).  which  pn>h2>its 
dacfimination  on  the  basis  of  age;  (e)  the  Drug  Abuse 
Office  and  Treatmett  Act  of  1972  (P.L.  92-2SS),  as 
amended,  rotating  to  nondiacrinunatioa  on  the  basis  of 
dnig  abuse;  (0  the  Comprehensive  Akohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  u  amended,  relating  to 
nondiscfimination  on  the  basis  of  aloobol  abuse  or 
alcoholism;  (g)  H  S23  and  S27  of  the  Ptiblic  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of  alcohol 
and  dnig  abuse  patient  reeords;  (h)  r^Ie  Vm  of  the 


as  amended,  relating  to  nondiscrimination  in  the  sale, 
rcnul  or  financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific  «atue(s) 
under  which  srr>f'^*~'  for  Federal  assistance  is  being 
made;  and  Q)  the  requiremenU  of  any  other 
nondiscrimination  statute(i}  which  may  ^>ply  to  the 
application. 

7.  Will  comply,  or  has  already  oomplied,  with  the 
requiremenU  of  Ttfks  D  and  ID  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  resuh  of  Federal  or 
fedenDy  assisted  programs.  These  requiremenU  apply 
to  all  interesu  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

g.  Will  eomply  with  the  provisions  of  the  Hstcb  Act  (5 
U.S.C.  II1501-1S08  and  7324-732S)  which  limit  the 
political  activities  of  employees  whose  principal 
employment  activities  are  funded  in  whole  or  in  part 
with  Fedeiml  ftmda. 

9.  Will  comply,  u  applicable,  with  the  provisions  of  the 
DavU-Baoon  Act  (40  U.S.C.  ||276a  to  276a-7),  the 
CopelandAct(40U.S.C  |276c  and  II U.S.C.  ||S74) 
and  the  Contract  Woik  Hour*  and  Safety  Standards 
Act  (40  U.S.C.  H  327-333).  regarding  labor  standarda 
for  federally  assisted  construction  subagrectneau. 

10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (PL.  93-234)  which 
requires  recipienu  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase  flood 
MMWifKT  if  the  total  cost  of  insurable  eoastnictioa  and 
acquisition  is  SIO.OOO  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  foUowing:  (a) 
institution  of  environmental  quality  oootrol  aMasures 
under  the  National  Environmental  Poliey  Act  of  1969 
(P.L.  91-190)  and  Executive  Order  (BO)  11S14;  (b) 
notification  of  violating  facilities  pursuant  to 


<  Mm  «••••« 


288 


Federal  Register / Vol.  64,  No.  1/ Monday,  January  4,  1999 /Notices 


12. 


13. 


14. 


^ 


1 1173S;  (e)  protectioa  of  ««e»knd»  puisuaK  to 

EQ  11990;  (d)  evaJiutioa  of  flood  huards  id 
flood^ains  in  tooordanoe  with  EO  119U;  (e) 
KMunnce  of  project  coniistency  with  the 
approved  State  management  program  developed 
lavler  the  Coutal  Zone  Management  Act  of  1972 
(l4  U.S.C.  If  1451  et  seq):  (0  confonnity  of 
Foderal  actions  to  Suue  (Ckar  Air) 
Implementation  Plant  under  Section  176(c)  of  the 
Ckar  Air  Act  of  19S5.  as  amended  (42  U.S.C. 
744)1  et  leq.);  (g)  protection  of  underground 
•otiroea  of  drinking  water  under  the  Safe 
Diinking  Water  Act  of  1974.  u  amended.  (P.L. 
9^523);  and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973.  as 
amended.  (P.L.  93-205). 

Wi|l  comply  with  the  Wild  and  Scenic  Rivers  Art 
of  11968  (16  U.S.C.  111271  et  seq)  related  to 
pi^iecting  componenu  or  potential  oomponenu  of 
the  national  wild  and  scenic  riven  system. 

Wtl  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Holoric  Preservation  Art  of  1966.  u  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Arohaeological  and  Historic  Preservation  Art  of 
.  (16  U.S.C.  469a-lrt  seq.). 


19T4I 


Will  comply  with  P.L.  93-34«  regarding  the 
protection  of  human  subjerts  involved  in  research, 
development,  and  related  artivities  supported  by 
this  sward  of  assistance. 


Signature  of  Authorized  Certifying  Official 


Applicant  Organixation 


15.  Will  conv>Iy  with  the  Laboratory  Animal  Wel&re 
Art  of  1966  (P.L.  89-544.  as  amended.  7  U.S.C. 
2131  rt  seq.)  pertaining  to  the  eare,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported 
by  this  award  of  assistanoe. 

16.  Vill  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Art  (42  U.S.C.  |f  4S01  el  aeq.) 
which  prohibiu  the  use  of  lead  baaed  pattt  in 
eonstruction  or  rehabilitation  of  retidenoe 
atniotiirea. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  auditt  in  aoeordanoe  with  the 
Single  Audit  Art  of  1984. 

IS.  Will  eomply  with  all  applicable  requiremenu  of 
all  other  Federal  laws,  executive  orders, 
regulations  and  policies  foveming  this  program. 


rule 


Dato  Submitted 
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CERTIFICATIONS  REOAROINO  LOBBYMO;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


AppficantB  thould  rafw  to  th«  ragulatiofw  dtad  btkN*  to  dattrmin*  th«  cwtiticatton  to  which  th«y  ar*  r*quirad  to  MmL  Appicanti  thould 
■Ito  rtview  th«  instruction*  for  cftHtetion  Indudsd  in  th*  raguiationt  bafort  compMing  thit  form.  Signatura  of  thia  form  providaa  fbr 
compiianca  \Mth  cartification  raquiramanta  undar  34  CFR  Part  82,  *Naw  Raatndiont  on  Lobbyfng.*  and  34  CFR  Part  B5,  'Oovammant- 
vMda  Dabarmant  and  Sutpantion  (Nonprocuramant)  and  Govammant-wida  RaquiramantB  for  Drug-Fraa  Worttptaca  (Grant*).'  Tha 
carlificationa  ahal  ba  traatad  at  a  matarial  rapraaantation  of  fad  upon  which  raianca  wA  ba  ptacad  whan  tha  Dapartmant  of  Education 
datarminaa  to  award  tha  eovarad  transaction,  grant,  or  cooparabva  agraamant 


1.  LOBBVmO 

As  raquirad  by  Saction  1352.  Titia  31  eftha  U.S.  Coda,  and 
implamantad  at  34  CFR  Part  82,  for  parsona  antaring  into  a 
grant  or  cooparativa  agraamant  ovar  $100,000,  as  dallnad  H  34 
CFR  Part  82.  Sactiona  62.105  and  82.110,  tha  applcant  cartAaa 
that 

(a)  No  Fadaral  appropriatad  funds  hav*  baan  paid  or  wA  ba 
paid,  by  or  on  bahaif  of  tha  undarsignad,  to  any  parson  for 
Influancing  or  attempting  to  intluanca  an  oflicar  or  amployaa  of 
any  agency,  a  Mambar  of  Congress,  an  officer  or  employaa  of 
Congress,  or  an  amployaa  of  a  Mambar  of  Congraaa  in 
connection  with  the  maidng  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement  and  tha  mOamion, 
continuation,  renewal,  amendment  or  modMcation  of  any 
Federal  grant  or  cooperativa  agreement; 

(b)  If  any  funds  other  than  Federal  appropriatad  funds  have 
been  paid  or  wi  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperativa  agreement  the  undersigned  shsl 
complete  and  submit  Standard  Form  •  UJL,  'Disdosura  Form  to 
Report  Lobbying,*  in  accordance  with  its  instructions; 

(c)  The  undersigned  shal  require  that  tha  language  of  this 
certification  be  included  in  the  avi^rd  documents  for  al 
subawards  at  all  tiers  (induitng  subgrants.  contracts  undar 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subrecipients  shal  certify  and  disdose  accordmgly. 


2   DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  t>y  Executive  Order  12549,  Debarment  and 
Suspension,  and  implamantad  at  34  CFR  Part  85,  for 
prospective  partidpants  in  primary  covered  tranaacHons,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.1 10> 

A  The  appteant  cartiffea  that  R  and  Ks  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment  declared  ineigible,  or  voluntarty  exdudad  ffom 
covered  transactions  by  any  Fadaral  dapartmant  or  agency; 

(b)  Have  not\Mthin  a  thraa-yaar  period  precadbtg  thia  applcatton 
been  convicted  of  or  had  a  dvl  Judgement  rendered  againat 
them  for  commission  of  fraud  or  a  criminal  olTanaa  in  connection 
vMh  obtaining,  attempting  to  otitain,  or  performing  a  pubic 
(Federal,  State,  or  local)  transaction  or  contrad  undar  a  pubic 
transaction;  violation  of  Federal  or  State  antitrust  ststutaa  or 
commiaaion  of  ambezziemant  theft,  forgery,  bribery,  falsification 
or  destruction  of  records,  making  false  statements,  or  receiving 
stolen  property; 


(c  )Are  net  praaantiy  indctsd  for  or  otherwise  criminaiy  or  dvSy 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commiaaion  of  any  of  tha  ofTensas  anumaratad  in  paragraph 
(IXb)  of  this  cartiflcalion;  and 

(d)  Have  not  within  a  three-year  period  precedng  this  appicaJon 
had  one  or  more  pubtc  transaction  (Federal.  State,  or  locaQ 
terminated  for  cause  or  default  and 

B.  Where  the  appicant  la  unable  to  oernry  to  any  of  the 
atataments  in  this  certification,  ha  or  she  shal  attach  an 
explanation  to  this  appication. 


3.  DRUO^REE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Woricpiace  Ad  of  19B8.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85  605  and  85.610  • 

A  The  appicant  certifies  that  R  wJI  or  «^  continue  to  provide  a 
drug-free  woriiplaca  by: 

(a)  Pubishing  s  statement  notifying  employeee  that  the  unlawfU 
manufacture.  distribut)on,  dispensing,  possession,  or  use  of  s. 
controted  substance  is  prohibited  in  the  grantee's  woritplsce  end 
specifying  the  ecbons  that  wl  ba  telien  against  employees  for 
violstion  of  such  prohibition; 

(b)  Estsbbshing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  poicy  of  maintaining  a  drug-free  workplaoa; 

(3)  Any  avalabie  drug  counaaing,  rahafaltalion,  and  amptoyee 
assistance  progranns;  and 

(4)  The  panalbee  that  may  be  Impoaad  upon  employees  for  dnig 
abuse  violations  occurring  in  the  worlcplaca; 

(e)  Making  R  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  ba  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Nourying  the  employee  in  the  statement  raquirad  by 
paragraph  (a)  that  ••  ■  condition  of  amploymant  under  the 
grant  the  employee  wB- 

(1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  hia  or  her  con^ctk>n  fbr  a 
violation  of  a  criminal  drug  atatute  occurring  in  the  workplaea  no 
later  than  five  calendar  days  after  auch  convictk>n. 


\ 
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(•)  Notify«ng  th«  agency,  in  wrUJng,  w«hin  10  calendar  dayt  aftac 
racaiving  ndbea  undaf  subparagraph  (dX2)  from  an  amptoyaa  or 
othafwiaaracaivmg  actual  notica  of  auch  conviction.  Emptoyaca 
of  convwted  amployeaa  mutt  provide  notice,  including  poaMon 
tiOe.  to  Director,  Granti  PoScy  and  Overaight  Staff,  U.S. 
Department  of  Educat)on,  500  Independence  Avenue,  S.W. 
(Room  365J,  GSA  Regional  Office  Building  No  3),  Waahington. 
DC  20202-4248   Notice  aha*  mduda  the  idenbfication 
numberta)  of  each  affected  grant 

(f)  Taking  oi»e  of  the  folowing  actiona,  wtthin  30  calendar  days  of 
receiving  notice  under  subparagraph  (dK2).  wWi  reaped  to  any 
employee  Mio  ia  eo  convicted- 

(1)  Taking  appropriate  peraonnei  action  againat  auch  an 
employee  jp  to  and  including  termination,  conaistent  with  the 
requirements  of  t^e  Rehabtlitaton  Act  of  1973,  as  amended,  or 

(2)  Requinng  such  employee  to  participate  satiafactorly  In  a 
drug  at>use  assistance  or  rahaCxIitation  program  approved  for 
auch  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement  or  other  appropriate  agency. 

(g)  Making  4  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  {c),:(d),  (e),  and(f). 

B   The  graiitee  may  insert  in  the  space  provided  below  the 
site<s)  for  thi  performance  of  work  done  in  connecton  with  the 
specific  grait: 

Place  of  Pef  ormance  (Street  address  city,  county,  state,  zip 
code) 


DRUO^REE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
Implementad  at  34  CFR  Part  85,  Subpart  F.  for  grantaea,  aa 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  Aa  a  condition  of  the  grant.  I  certify  that  I  wl  not  engage  in 
the  uniSMVful  manufacture,  dstribution,  dnpensing,  potsaaalon. 
or  uae  of  a  controled  aubstance  in  conductinn  any  activity  wMi 
the  grant;  and 

B.  If  convicted  of  a  criminal  drug  ofTanae  raauRing  from  a 
violation  occurring  duhng  the  conduct  of  any  grant  activity,  I  wi 
report  the  conviction,  in  writng,  within  10  calendar  days  of  the 
conviction,  to:  Director.  Granti  Pdcy  and  Oversight  Staff, 
Department  of  Education,  600  Independence  Avenue,  S.W. 
(Room  3652,  GSA  Regional  Office  Buiding  No  3),  Washington, 
DC  20202-4248.  Notice  shal  indude  the  identification 
number(s)  of  each  affected  grant 


Check  [  ] 
here 


r  there  are  workplaces  on  file  that  are  not  identified 


As  the  duly 


luthorized  representative  of  the  applicant  I  hereby  certify  that  the  applicant  w«l  comply  with  the  above  certilicatlons. 


NAME  OF  APP  LICANT 


PRINTED 


SIGNATL  RE 


ED804X)1) 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


DATE 
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CarlHicilion  Ragarding  DtbarniMil.  Suspwtsion.  hwHglblKy  and 
Vohmtary  Exclusion  -  Umm  Tier  Covarad  Tranaactiens 


This  cartWcaBon  is  raquirad  by  the  DapaftmanI  of  Edueitlan  ragulabons  Implsmandng  Exacubva  Odsr  1 2548.  Dabarmsnt  and  Suapanalon,  34  CFR  Part  86, 
for  al  lowar  Uar  tFvwaetiona  maating  ths  thraahoid  awl  ttar  raqulramants  statad  at  SacUon  86.1 10. 


mstruetions  for  Cartiflcation 

1.  By  signing  and  submitting  this  proposal,  Iha 
prospactivt  iownr  tiar  pwticipani  Is  provitSng  ths 
cartiflcation  sal  out  botow. 

2.  ThacartirtcationlnthisciauaaiaamatarlalrspraaanlabonorfKtupon 
w^iich  ralianca  w«s  placad  w^ian  this  transaction  WW  antarad  into.  Mils 
Istar  dotarminad  thai  tha  proapadK*  tovMf  tiar  partidpafM  towwingly 
randarad  an  orronaous  cartiflcation.  In 

addition  to  othar  ramadias  svsttabia  to  tha  Fodaral  Oowanwnart,  Iha 
dapartmani  or  agancy  wllh  wrfiich  this  transaction  orlginilad  may  pursua 
Bvsilabta  ramadias.  including  suspension  and/or  dabarmanL 

3.  Tha  prospoetiva  lowar  tiar  partieipani  ahal  prowida  ImmadMa  wrttan 
notica  to  tha  parson  to  w^tich  this  proposal  is  submittad  if  at  any  tima  tha 
prospactiva  lowsr  tiar  participant  laams  that  Rs  oartlflcabon  <ms  srronsous 
iMhan  submittod  or  haa  baeoma  orrortaoua  by  raaaon  of  changad 
circumstarwas. 

4.  Tha  tarms 'covarad  tranaaction,"dabarTad."auapandad,"lnaagibla.* 
lowar  tiar  covarad  transsction,*  *psrticipant.' '  parson,*  'primary  covarad 
transaction,*  *  principal,'  proposal.*  and  *voluntarily  axcludad,*  as  usad  in 
this  cisuse,  havt  ttia  maarungs 

set  out  in  tha  Definitions  srtd  Covarsge  sections  of  rulaa  innplamanbng 
Executive  Order  12549.  You  may  contact  the  person  to  wMeh  this 
proposal  is  submitted  lor  sssistsnce  in  obtainirtg  s  copy  of  those 
regulations. 

5:  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  ahould  the  propoaed  covered  trartaaction  be  entered  into,  • 
Shan  not  knowingly  enter  into  any  lowar  tier  covered  tranaaction  wrflh  a 
person  who  is  detisrred,  suspended,  declared  Irwiigibie,  or  voluntarily 
excluded  from  perticipation  In  this  covered 

transaction,  unless  suthorized  by  the  department  or  agency  with  wMch 
thia  transaction  originated. 


6.  TheproepecUvelowartiarpafMpanlfMharagraeebyeubmMngtNs 
pnpoeal  thai  11  wil  include  the  dauae  titled 'Certification  Regerdirv 
DabariTMnt,  Suapanaion,  Irtalgftiillty,  and  Votunlary  Eiacluaion-Uwar  Tier 
Covarad  Tranaacbona,* 

«i«hoU  modmcatlon.  ki  al  lower  bar  covered  tranaactiona  and  In  rt 
I  for  kMW  tier  otwarad  tranaacbona. 


7.  Apartidparllnaoovaredtraneactionmayralyuponacartlficabonofa 
proapectlve  partidpant  In  a  lowir  bor  covered  transaction  that  R  is  not 
debarred,  auspandad.  inalgfeia,  or  votuntarty  eadudad  from  the  oowirad 
banaacbon,  unleee  I 

lowwsthatthacertlficabonlaarrBnaous.  A  partidpanl  may  dadde  the 
method  and  frequency  by  which  R  determlnee  the  etigibiiity  of  «s 
prindpels   Each  participam  may  but  la  not  raquirad  to.  check  the 
Nonprocurement  LlaL 

8.  Nothing  oontainad  In  the  foregoing  ahal  be  conabued  to  require 
eatabUshmam  of  a  system  of  records  In  order  to  render  In  good  falh  ttia 
certification  required  by  thia  dauae.  The  loiowledge 

and  Information  of  a  particlpani  la  not  required  to  exceed  that  «^iich  la 
normaRy  poesesaed  by  a  prudent  peraon  In  the  ordinary  course  of 
buainaaa  i 


8    Except  for  trar^sactions  authorized  under  paragraph  5  of  these 
Irtatructiorw,  If  a  participant  in  ■  covered  trartsaction  krKMMngly  enters  into 
a  lower  tier  covered  transaction  vulth  a  person  w^  Is 
suspended,  debsnsd.  Ineligibie.  or  voiuntarVy  excluded  from  parttclpabon 
In  this  transaction,  In  sdditnn  to  other  ramedie*  avsilabie  to  the  Federal 
Govemmert.  the  department  or  agertcy  wRh  w^vch  th»  transaction 
originated  may  pgraue  available  remedies,  including  auspertsion  and^or 
debarment. 


Certification 

(1)  The  proapactive  tower  tier  participant  cartWea.  by  submission  of  this  proposal,  that  neither  R  nor  Ra  prindpala  are  preeenby  debarred,  euapanded. 
proposed  for  debarment,  declared  Ineligible,  or  voluntarily  excluded  from  participation  in  thia  transacUon  by  any  Federal  department  or  agency. 

(2)  Where  the  proapactive  tower  tier  participani  ia  unable  to  certify  to  any  of  tha  atilemertt  In  this  oartlflcabon.  such  proapecbve  partidpart  ahal  attach 


NAME  OF  APPLICANT 

PRMWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  8(M014, 9190  (Raplaoaa  GCS-OOe  (REV.12«8),  which  is 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Compitt*  thi»  fofm  to  di«elo.«  lobbv«f>«  .ctivitiM  pur.tj.nt  to  31  U.8.C  1352 
(S^  r«vf  ffff  pvH'e  t>"rt<»n  dudoiurt.l 


034»«04« 


1.        TvfC 


of  Fodoral  Action: 
conuact 

cooporativ*  •groomont 
d.  loon 

o.  loan  guarantoo 
f .  loan  inauranca 


2.       »tat>ia  of  Fodaral  Action: 
1.  b«d/offar/applieation 
^ ,  initial  award 
c.  post-award 


•tatua 


Nama  and  Addraaa  of  IUportin«  Entity: 

0     Ptinw  ^       Subawardaa 

Tiar .if  known: 


Congraaaional  DIatrict.  tf  known: 


Fodaral  DapartmontyAsoney: 


Ndoral  Action  Numbor.  If  known: 


3.      Wopoct  Typo: 
I        I   a.  initial  filing 
I        I  b.  matariai  ohango 

For  Mauriai  Chango  Only: 

yaar quartar  _ 

data  of  laat  raport 


N  fUporting  Entity  In  No.4  is  ftubawardaa,  Entar 
Nama  and  Addraaa  of  Prima: 


Conaraaslonal  District,  if  known: 


7.       Fadoral  Program  Nama/Doaoription: 


CFDA  Numbar.  if  oppHeablt: 


Award  Amount,  if  known: 
% 


10.     a.  Nama  and  Addraaa  of  Lobbying  Errtity  Ragisttant 
///  incUvtduaJ,  Issi  nam*,  first  nam*.  Ml): 


b.  Individuaia  Parforming  Sarvicaa  (including  oddross  if 
diffwnt  from  No.  10a) . 
(last  nama.  first  nama.  Ml): 


»1.  Aiiiwint  ol  Pafiiiaiu  ^^latt  wH  that  aupfff: 

^     I     . O  actual  D  plannad 


<e.  rwiii  el  Pa>iiiaiu  KhtU  aH  that  apphyh 


■■  taih 


I '      \}.  ill  kind.  ipuLifr 


iiatura 

»alua — 


<0.  Typa  of  Payiiiant  iOti*i.k  aH  tfiat  attptft' 


a.  latainar 

b.  uiw  til  1 10  faa 


c.  coiiiii'iiaaion 

d.  coiitiiigaiit  faa 
a.  duferrad 


D        t.  uUwi,  apacifr 


^i»  Daauipiiun  ul  Gai.lua.  Pailuiniad  ».  lu  lia  Py*""'**'  ""'  P'"«''  "'  O*"'*^'  ki^^M^u^  ulfif  .|al.  amnluyaalal. 
w  Maiiitmlal  cuiUactaJ.  tw  Paymaiil  hidicatad  iii  Itam  <1; 


1gim*»m\^wa«iMtatmM\*taeUi.A.tf\\nttmTt 


IP.     euiniiiuaUuiieiiaal|a)Sr-m.aUa>Jiad.         D    ¥aa  D  -Wy 


McttMi    Uta       TM»   tfMtoM*   •♦  lit*i|l"l   •rt«i««  l»  •  nmmM 


PUItWMN 

Q*n«rM« 


Mi  MMettwi  M*  ma*  ••  •MM«4  tM>  TN*  «^ 
•m  »  *1  U.«.C.  11»J   T»*  l;<«^«*«"  «*>» 

••nrity  ,nm\mma^  «10.000  via  nM  «««•  a»  •100.000  Iw  Mk 


Fad4r«(U»»0nfy 


iddri 


Bignaturo: 
Print  Noma: 
TMo: 


Tolophena  No.; 


DM*: 


Authoriiad  for  Local  Raproduelien 
Standard  Form  » LLL . 
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MSTRUCT10NS  FOR  COMPLETION  OF  tF4±L,  DISCLOSURE  OF  LOBBYMO  ACnvmES 

This  diselosura  fbnn  shaU  b«  con^totod  by  Um  raporting  witMy.  whether  subawardM  or  primt  Fedaral  radptont.  tha  InWatton 
or  lac^it  or  •  covarad  Fadaril  Kliofv  or  a  malwial  chano*  to  •  pravious  nibtg.  pursuant  to  tlUa  31  U^.C.  Mc*^ 
of  a  form  is  raquirad  for  aach  payimml  or  agraamant  to  maka  paymant  to  aiw  lobbying  antlty  for  influancing  or  attampting  to 
influanca  an  offiear  or  aiTiployaa  of  any  agartcy.  a  Mambar  of  Congrass,  an  ofllcar  or  arnployaa  of  Coitgrass.  or  an  amployaa  of 
a  Mambar  of  Congrass  in  connactlon  with  a  covarad  Fadaral  action.  Vm  tha  cr  LLL"^  Oontinuatian  Bhaat  far  addHlana* 
infoffnatien  if  ths  apaea  en  tha  fewii  Is  inadsquali.  Complata  an  Itams  that  apply  fo*  both  tha  Mtial  lUing  and  malarial  changa 
rapoit  Rafar  to  tha  invlafnanting  guidanea  publishad  by  tha  Ofnca  of  Managamant  and  Budgat  for  additional  information. 

1.  idanlNy  tha  typa  of  covarad  Fadaral  action  far  which  lobbying  activity  Is  and/or  has  baansacurad  to  Mluanca  tha  outcoma 
of  a  covarad  Fadaral  action. 

2.  idantify  tha  status  of  tha  covarad  Fadaral  action. 

i.  Idantify  tha  appropriate  classification  of  this  raport  If  this  is  a  foSow  up  raport  causad  by  a  matarlal  changa  to  tha 
information  pravioualy  raportad.  antar  tha  yaar  and  quartar  in  which  tha  changa  occurrad.  Entar  tha  date  of  tha  last 
pravlousiy  submittad  raport  by  this  rapoiting  antity  for  this  covarad  Fadaral  action. 


44r 


4.  Entar  tha  fUlnama.addrass.dty.  state  and  xlp  coda  of  tha  raporting  antlty.  InciudaCongrassional  District,  if  lmown.Chack 
tha  appropriate  dassificalion  of  tha  raporUng  antity  that  dasignatas  If  it  is.  or  axpacte  to  ba.  a  prima  or  subaward  radpianL 
Idanti^  tha  tiar  of  tha  subawardaa,  a.g.,  tha  first  subawardaa  of  tha  priiiw  is  tha  1st  tiar.  Subawards  induda  but  ara  not 
Hmitad  to  subcontracts,  subgranto  artd  conrad  awards  undar  grants. 

I.  vtha  organization  fUng  tha  raport  In  Ilam4chacks  "Subawardaa"  than  antar  tha  fun  nama.addrass,clty.  state  and  zip  coda 
of  tha  prima  Fadaral  racipianL  Inc^uda  Congressional  District,  if  known. 

1.  Entar  tttansna  of  0M  Fadaral  agancymaUng  tha  award  or  loan  comnNmanL  Include  at  laastonaorganlzatiortaltevalbalow 
agency  name,  If  known.  For  axampla.  Department  of  Transportation,  Untted  States  Coast  Guard. 

7.  Entar  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Nam  1).  If  known,  enter  the  1u»  Catalog  of 
Federal  Domestic  Assistance  (CFOA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

i.  Enter  the  most  appropriate  Federal  identifying  number  avanabte  for  the  Federal  action  IdantKled  in  Item  1  (e.g..  Request 
tor  Proposal  (RFP)  msnbar.  InvKabon  for  Bid  (FB)  rairter.  grant  announcement  number,  the  contract,  grant,  or  loan  award 
mnter,  the  applcation/proposal  contrd  nwnber  assigned  by  the  Federal  agency).  Indude  prefixes,  e.g.,  "RFP-OE-M401.* 

1.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal 
amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item4  or  I. 

10.    (a)  Enter  the  hill  name,  address,  dty,  state,  and  zip  coda  ofthe  lobbying  entity  registrant  under  the  Lobbying  Disclosure 
Ad  of  199S  engaged  by  the  reporting  entity  identified  in  Mem  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  fuU  names  of  the  individuai(s)  perfonning  services,  and  include  hiU  address  if  different  from 
10(a).  Entar  Ust  Name,  First  Name,  and  Middte  hiitial  (Ml). 


Biter  the  wnount  of  eempenaaHan  paid  er  rsasenably  SMpeded  to  be  peid  by  the  reporting  entity  (Mem  4)  to  th>  tabbying 
ilO)  kirBfale  v»ttetherths  paymanl  hei  lisin  mertr  (■liuif)  r*— '"*•■  ■'•^'  (r'""*/l  '^^"*-  ^"  " 


If  this  a  material  change  reparj  enter  the  cumulative  ameurit  of  peyment  made  er  plenned  te  hi  mode. 


foprlate  bea<aa)H 


f.  If  payment  Is  madt  through  an  in  hind  eentfibwHai 


nature  and  value  of  in4iind  | 
-40: — Chech  the  epprepriate  beM(ea).  Ohach  aM  beses  that  apply.  If  ether  epeeify  neture. 


■44.    fVovide  e  apedlte  end  ditaHid  dtacriptien  of  the  aervieea  thd  the  lobbyist  I 

te(»)  of  any  aerviees  rendered,  htclude  eM  preparatory  and  reieted  ectivMy,  not  Just  thwe  epent  kt  ettaal  aonted 
,  idantify  the  Fidiral  BfMtial(s)  eantarted  ar  the  elfteer(a).  r  -"     '     .-»-^'»  -— • 
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10.    Oheek  whether  Of  net  a  or  III  A  Oawtbtiidlen  Shaet(« 

10.    The  certifying  official  aha!  dgn  and  date  the  forni.  print  his/her  name,  tNte.  and  tatephone  number. 


PiMk  mpemne  km<»i>  for  tMt 
hwtfMcaoM.  MwcMnfl  ejdtdm  4«U 
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OMB  Control  No.   1801-0004  (Exp.  8/31/2001) 


NOTICE  TO  AT.1.  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Department 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  applies  to  applicants  for  new 
grant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA,  enacted  as 
part  of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 


To  Whom  Does  This  Provision  Apply? 


Section  427  of  GEPA  affects  applicants  for  new  grant  awards  under  this  program. 
ALL  APPLICANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 


(I. 


Jf  this  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts  or  other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  funding.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  entity  has 
submittdd  a  sufficient  section  427  statement  as  described  below.) 


Whca  ubes  This  Provision  Require? 


Section  427  requires  each  applicant  for  funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the  steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its  Federally-assisted  program  for  students,  teachers, 
and  other  program  beneficiaries  with  special  needs. 

This  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  impede  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the  Federally-funded  project  or  activity.  The  description 
in  your  application  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengthy;  you 
may  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  are 
applicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 


Federal  Register/ Vol.  64,  No.  1 /Monday,  January  4,  1999/Notices  295 

narrative,  or,  if  appropriate,  may  be  discussed  in  connection  with  related  topics  in  the 
application. 

Section  427  is  not  intended  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  fully  participate  in  the 
project  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 


What  an  Examples  of  How  an  Applicant  Might  Sati^  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an  applicant  may  comply  with  Section 
427. 

(1)  An  applicant  that  proposes  to  carry  out  an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participants 
in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  tape  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model  sdence  program  for  secondary 
students  and  is  concerned  that  giris  may  be  less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct  "outreach"  efforts  to  giris,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may  already  be  implementing  effective  steps  to  ensure 
equity  of  access  and  participation  in  their  grant  programs,  and  we  appreciate  your  cooperation 
in  responding  to  the  requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  fix)m  1  to  3 
hours  per  response,  with  an  average  of  l.S  hours,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  and  maintain  the  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Dq>artment  of 
Education,  Washington,  DC  20202-4651. 
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GENERAL  EDUCATION  PROVISIONS  ACT  (GEPA)  Requirement 

Applicants  should  use  this  section  to  address  the  GEPA  provision. 


[FR  Doc.  98-34488  Filed  12-31-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.2^P] 

Bilingual  Education:  Program 
Enhancement  Projects;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999 

Notice  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute,  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  ne^ed  to  apply  for  an 
award  under  thjs  program.  The  statutory 
authorization  fair  this  program,  and  the 
application  requirements  that  apply  to 
this  competitioi ,  are  contained  in 
sections  7113  aiid  7116  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  1(13-382,  enacted  October 
20,  1994  (the  Adt)  (20  U.S.C.  7423  and 
7426)). 

Purpose  of  Program:  The  purpose  of 
this  program  is  In  provide  grants  to 
carry  out  highly!  focused,  innovative, 
locally  designed  projects  to  expand  or 
enhance  existing  bilingual  education  or 
special  alternative  instructional 
programs  for  lirnited  English  proficient 
(LEP)  students. 

Eligible  Applicants:  (1)  One  or  more 
local  educational  agencies  (LEAs);  (2) 
one  or  more  LEAs  in  collaboration  with 
an  institution  of  higher  education  (IHE), 
community-basad  organization  (CBO), 
or  a  state  educational  agency  (SEA);  or 
(3)  a  CBO  or  an  |HE  that  has  an 
application  appiioved  by  the  LEA  to 
develop  and  imblement  early  childhood 
education  or  fan  ily  education  programs 
or  to  conduct  an  instructional  program 
that  supplements  the  educational 
services  provided  by  an  LEA. 

Deadline  for  Transmittal  of 
Applications:  February  16,  1999. 

Deadline  for  Intergovernmental 
Review:  April  \9l  1999. 

Available  Funps:  $10  million. 

Estimated  Rarige  of  Awards: 
$100.000-$150,(W0. 

Estimated  Av^ge  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  80. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Project  Period 

Applicable  Regulations 
Education  Departmi 
Administrative 
34  CFR  parts  74, 
85,  and  86;  and 


()) 


24  months. 

;  (a)  The 
ent  General 
Regulations  (EDGAR)  in 
75,77,  79,80,81,82, 
34  CFR  part  299. 


Description  of  Program 

Under  this  section  grantees  are 
authorized  to  improve  the  education  of 
LEP  children  and  youth  and  their 
families  by,  among  other  things: 
implementing  family  education 
programs,  improving  the  instructional 
program  for  LEP  children,  compensating 
personnel  who  have  been  trained — or 
are  being  trained — to  serve  LEP  children 
and  youth,  providing  tutorials  and 
academic  or  career  counseling  for  LEP 
children  and  youth,  and  providing 
intensified  instruction.  Also,  grants 
awarded  imder  this  section  may  be  used 
to  provide  inservice  training  to 
classroom  teachers,  administrators,  or 
other  school  or  community-based 
organization  personnel  to  improve  the 
instruction  and  assessment  of  language- 
minority  and  LEP  students. 

Priorities 

Competitive  Priority:  The  Secretary, 
under  34  CFR  75.105(c)(2)(i)  and  34  CFR 
299.3(b).  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  5  points  to  an  application  that 
meets  this  competitive  priority.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  imder 
34  CFR  75.105(c)(1),  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  read 
independently  and  well  by  the  end  of 
third  grade. 

Invitational  Priority  2 — Mathematics 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  master 
challenging  mathematics,  including  the 


foundations  of  algebra  and  geometry,  by 
the  end  of  eighth  grade. 

Invitational  Priority  3 — Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7116  and  7123  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria  -(1)  Need  for  the 
project.  (15  points)  The  Secretary 
considers  the  need  for  the  proposed 
project.  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors:  (i)  The 
number  of  children  and  youth  of  limited 
English  proficiency  in  the  school  or 
school  district  to  be  served,  and  (ii)  The 
characteristics  of  those  children  and 
youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  youth;  and 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)). 

(2)  Quality  of  the  project  design.  (25 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  design  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(B)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(C)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(D)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 
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(E)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community,  State,  and 
Federal  resources. 

(F)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(Authority:  34  CFR  75.210(c)(2)(i),  (ii).  (xii), 
(xvi),  (xviii),  and  (xix)). 

(3)  Quality  of  project  services.  (15 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  services  to  be  provided  by  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficieiries  of 
those  services. 

(B)  The  extent  to  which  the  training 
or  professional  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(Authority:  34  CFR  75.210  (d)(l),(2),(3)(i),(v) 
and  (vii)). 

(4)  Proficiency  in  English  and  another 
language.  (3  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proBciency  both  in  English 
and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C.  7426(i)(l)). 

(5)  Quality  of  project  personnel.  (7 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  personnel  who  will  carry  out  the 
proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 


based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  persoimel. 

(Authority:  34  CFR  75.210(e)(l)-{3)(i)  and 
(ii)). 

(6)  Adequacy  of  resources.  (10  points) 
(i)  The  Secretary  considers  the 

adequacy  of  resources  for  the  proposed 
project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(C)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  nvunber  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(D)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(Authority:  34  CFR  75.210(f)(1),  (2)(iii),  (iv), 
(v),  and  (vi)). 

(7)  Quality  of  the  management  plan. 
(15  points) 

(i)  The  Secretary  considers  the  quality 
of  the  management  plan  for  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(B)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(C)  How  the  appUcant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 


fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(Authority:  34  CFR  75.210(g)(1).  (2)(i).  (iv) 
and  (v)). 

(8)  Quality  of  project  evaluation  plan. 
(10  points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project's  evaluation  will  meet 
the  following  requirements: 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  Hmited  English  proficient 
students. 

(ii)  The  evaluation  must  include — 

(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited  English  proficiency 
with  nonlimited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  English  (and, 
if  applicable,  native  language) 
proficiency; 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  youth  of  Umited  English 
proficiency. 

(Authority:  20  U.S.C.  7426(h)(3)  and 
7433(c)(lH3)). 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 
Applicants  must  contact  the  appropriate 
State  Single  Point  of  Contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  order  12372. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
immediately  contact  the  Single  Point  of 
Contact  for  each  of  those  States  and 
follow  the  procedure  estajlished  in  each 
State  under  the  Executive  order.  If  you 
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want  to  know  1  he  name  and  address  of 
any  State  Single  Point  of  Contact,  see 
the  list  published  in  the  Federal 
Register  on  Nok^ember  3,  1998  (63  PR 
59452  throuRh  59455). 

In  States  tnaj  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawidd,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  handl-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.289F,  U.S.  Department  of 
Education,  Rooin  6213.  600 
Independence  Avenue,  SW, 
Washington,  EXt  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  tl  at  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  fori  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  oHginal  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  tq:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFD(A#  84.289P). 
Washington,  DCJ  20202-4725;  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  tot  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.289P),  Room 
3633,  Regional  Office  Building  #3.  7th 
and  D  Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark.  j 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  ^tamped  by  the  U.S. 
Postal  Service.   I 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  thf  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  rtietered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  foils  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  burden,  a  checklist  for 
applicants,  various  assurances, 
certifications,  and  required 
documentation: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  (0MB  No. 
1801-0004). 

e.  Checklist  for  Apphcants. 

f.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Program  Assurances. 

1.  Assurances — Non-Construction 
Programs  (SF  424B)  and  instructions. 

m.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibihty  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

n.  Certification  Regarding  Debarment, 
Suspension,  IneUgibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

o.  Disclosure  of  Lobbying  Activities 
(SF  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  eind  Budget  on  January  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 


the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 
submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  two  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
James  Lockhart,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  5622,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-5426.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g.,  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Docimient 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ofco.ed.gov/fedreg.htm 
http://Mfww.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
docimients  are  located  under  Options 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7422. 
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Dated:  December  23, 1998. 

Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Notice  To  All  Applicants 

The  purpose  of  this  enclosure  is  to 
inform  you  about  a  new  provision  in  the 
Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  nev^r  grant 
awards  under  Department  programs. 
This  provision  is  section  427  of  GEPA, 
enacted  as  part  of  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  ALL 
APPLICANTS  FOR  NEW  AWARDS 
MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula 
grant  program,  a  State  needs  to  provide 
this  description  only  for  projects  or 
activities  that  it  carries  out  with  funds 
reserved  for  State-level  uses.  Ih 
addition,  local  school  districts  or  other 
eligible  applicants  that  apply  to  the 
State  for  funding  need  to  provide  this 
description  in  their  applications  to  the 
State  for  funding.  The  State  would  be 
responsible  for  ensuring  that  the  school 
district  or  other  local  entity  has 
submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  em  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 


proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  provision  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highlights  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  Are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirements  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
qarry  out  an  adult  literacy  project 


serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement  for  GEPA 
Requirements 

The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

BILUNG  CODE  4000-01 -P 
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GENERAL  EDUCATION  PROVISIONS  ACT  (GEPA)  Requirement 

Applicants  should  use  this  section  to  address  the  GEPA  provision. 
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Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1.  Application  for  Federal  Education 
Assistance  Form  (ED  424). 

2.  Group  Application  Certification 
Form  (if  applicable). 

3.  Budget  Information  Form  (ED  524). 

4.  Itemization  of  costs  for  each  budget 
year. 

5.  Student  Data  Form. 

6.  Project  Documentation  Form, 
including: 

Section  A — Copy  of  transmittal  letter 
to  SEA  requesting  SEA  to  comment  on 
the  application;  Section  B — 
Documentation  of  consultation  with 
nonprofit  private  school  officials; 
Section  C — Appropriate  box  checked; 
Section  D — Empowerment  Zone  or 
Enterprise  Community  identified  (if 
applicable). 

7.  Program  Assurances  Form. 

8.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 

9.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 

10.  Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  Form  (ED  80- 
0014)  (if  applicable). 

11.  Disclosure  of  Lobbying  Activities 
Form  (SF  LLL). 

12.  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act.  (See  the  above  section  entitled 
Notice  to  All  Applicants.  (0MB  No. 
1801-0004)). 

13.  One-page  abstract. 

14.  Table  of  Contents. 

15.  Application  narrative,  not  to 
exceed  30  pages. 

16.  One  original  and  two  copies  of  the 
application  for  transmittal  to  the 
Education  Department's  Application 
Control  Center. 

Application  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  30  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1'  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative. 


including  titles,  headings,  footnotes, 
quotations,  references,  and  charts, 
tables,  figures,  and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 
The  page  limit  applies  only  to  item  15 
in  the  Checklist  for  Applicants  provided 
above. 

IF,  IN  ORDER  TO  MEET  THE  PAGE 
LIMIT,  YOU  USE  PRINT  SIZE, 
SPACING,  OR  MARGINS  SMALLER 
THAN  THE  STANDARDS  SPECIFIED 
IN  THIS  NOTICE,  YOUR  APPLICATION 
WILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Abstract 

The  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detail 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Empowerment  Zone/Enterprise 
Community  Priority 

Applicants  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentation 
Form  the  applicable  Empowerment 
Zone  or  Enterprise  Community.  The 
application  narrative  should  describe 
the  extent  to  which  the  proposed  project 
will  contribute  to  systemic  educational 
reform  in  the  particular  Empowerment 
Zone  or  Enterprise  Community  and  be 
an  integral  part  of  the  Zone's  or 
Community's  comprehensive 
revitalization  strategies.  A  fist  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 


Communities  is  provided  at  the  end  of 
this  notice. 

Additional  Guidance 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 
selection  criteria.  Be  sure  that  the  table 
includes  the  page  numbers  where  the 
parts  of  the  narrative  are  found. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signature  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  tlie 
deadline  date. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994.  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  should  be 
attached  to  the  Project  Documentation 
Form  contained  in  this  application 
package.  APPLICANTS  THAT  DO  NOT 
SUBMIT  A  COPY  OF  THEIR 
APPLICATION  TO  THEIR  STATE 
EDUCATIONAL  AGENCY  IN 
ACCORDANCE  WITH  THESE 
STATUTORY  AND  REGULATORY 
REQUIREMENTS  WILL  NOT  BE 
CONSIDERED  FOR  FUNlJING. 
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Estimated  Burden  Statement 

According  tl  the  Paperwork 
Reduction  Act|of  1995,  no  persons  are 
required  to  resbond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number'  The  valid  0MB 
control  number  for  this  information 
collection  is  0MB  No.  1885-0539 
(Expiration  Date;  12/31/2001).  The  time 
required  to  coi>iplete  this  information 
collection  is  estimated  to  average  80 
hours  per  resppnse,  including  the  time 
to  review  instructions,  search  existing 
data  resources]  gather  the  data  needed, 
and  complete  and  review  the 
information  cqllection.  If  you  have  any 
comments  conterning  the  accuracy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to: 
U.S.  Department  of  Education, 
Washington,  DC  20202-4651. 


Empowerment ', 
Communities 


snes  and  Enterprise 


Empowerment  Z  ones 

California:  Los  A  ngeles 

California:  Oakl4nd 

Georgia:  Atlanta 

Illinois:  Chicago 

Kentucky:  Kentu  cky 

Maryland:  Baltiniore 

Massachusetts 

Michigan:  Detroit 

Mississippi:  Mic 

Missouri/Kansas : 

New  York:  Harlejn 

Ohio:  Cleveland 

Pennsylvania/N^w  Jersey:  Philadelphia, 

Camden 
Texas:  Houston 
Texas:  Rio  Crane  e  Valley 

Enterprise  Comn  mnities 

Alabama:  Birmir  gham 
Alabama:  Chamqers  County* 


Highlands* 

Boston 

Delta* 

Kansas  City,  Kansas  City 
Bronx 


Alabama:  Greene,  Sumter  Counties* 

Arizona:  Phoenix 

Arizona:  Arizona  Border* 

Arkansas;  East  Central* 

Arkansas:  Mississippi  County* 

Arkansas:  Pulaski  County 

California;  Imperial  County* 

California;  LA.,  Huntington  Park 

California:  San  Diego 

California:  San  Francisco,  Bayview,  Hunter's 

Point 
California:  Watsonville* 
Colorado;  Denver 
Connecticut:  Bridgeport 
Connecticut:  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida;  Jackson  County* 
Florida:  Tampa 
Florida;  Miami,  Dade  County 
Georgia:  Albany 
Georgia:  Central  Savannah* 
Geoi^ia:  Crisp,  Dooley  Counties* 
Illinois;  East  St.  Louis 
Illinois;  Springfield 
Indiana:  Indianapolis 
Iowa:  Des  Moines 
Kentucky;  l,ouisville 
Louisiana:  Northeast  Delta* 
Louisiana:  Macon  Ridge* 
Louisiana:  New  Orleans 
Louisiana:  Ouachita  Parish 
Massachusetts;  Lowell 
Massachusetts;  Springfield 
Michigan;  Five  Cap* 
Michigan:  Flint 
Michigan:  Muskegon 
Minnesota;  Minneapolis 
Minnesota:  St.  Paul 
Mississippi;  Jackson 
Mississippi;  North  Delta* 
Missouri:  East  Prairie* 
Missouri;  St.  Louis 
Nebraska:  Omaha 
Nevada;  Clarke  County,  Las  Vegas 
New  Hampshire;  Manchester 
New  Jersey:  Newark 
New  Mexico;  Albuquerque 


New  Mexico;  Mora,  Rio  Arriba,  Taos 

Counties* 
New  York:  Albany,  Schenectady,  Troy 
New  York:  Buffalo 
New  York:  Newburgh,  Kingston 
New  York:  Rochester 
North  Carolina:  Charlotte 
North  Carolina:  Halifax,  Edgecombe,  Wilson 

Counties* 
North  Carolina;  Rot)eson  County* 
Ohio;  Akron 
Ohio;  Columbus 
Ohio;  Greater  Portsmouth  * 
Oklahoma:  Choctaw,  McCurtain  Counties* 
Oklahoma:  Oklahoma  City 
Oregon:  Josephine* 
Oregon:  Portland 
Pennsylvania:  Harrisburg 
Pennsylvania;  Lock  Haven* 
Pennsylvania;  Pittsburgh 
Rhode  Island:  Providence 
South  Dakota;  Deadle,  Spink  Counties* 
South  Carolina:  Charleston 
South  Carolina:  Williamsburg  County* 
Tennessee;  Fayette,  Haywood  Counties* 
Tennessee:  Memphis 
Tennessee:  Nashville 
Tennessee/Kentucky:  Scott,  McCreay 

Counties* 
Texas;  Dallas 
Texas;  El  Paso 
Texas:  San  Antonio 
Texas;  Waco 
Utah;  Ogden 
Vermont:  Burlington 
Virginia:  Accomack* 
Virginia;  Norfolk 
Washington;  Lower  Yakima* 
Washington:  Seattle 
Washington;  Tacoma 
West  Virginia;  West  Central* 
West  Virginia;  Huntington 
West  Virginia:  McDowell* 
Wisconsin;  Milwaukee 

*  Denotes  rural  designee. 
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Application    for    Federal 
Education    A  ssistance 


Applicant   I  nrorniul  kmi 


1.  Nime  and  Address 
Legal  Name: 

AddRU: 


VS.  Dcpirtment  of  EdHcatiM 


Pom  Afpowd 
OMlNe  IPMII06 


Orfanizatioaal  Unit 


2.  Applicant's  D-U-N-S  Nomba 
X  Catalog  of  FedenlDoflMtic 


Sutt 


Coaaty 


ZVCede  f  4 


1  1  1  1  1  1  1  M 

-~>H«|4|^ 

8 

9 

Jj 

"*  BILINGUAL  EDUCATION 


GRANTS  PROGRAM 


4>  Praject  Diracior, 
Address: 


D 


X5^— 
Tel.#:( 


.nx«:( 


ZVCode-fT 


E-Mail  Address:. 


5.  Is  the  applicant  delinqoeiK  on  my  FedenI  debt?   LJVes  LJ  No 
(^  'Yes. "  anaeh  an  txplanation.) 


Application 


S.  type  of  Submission: 
—FrtAppUcation 
LJ  Constniction 
UJ  Non-Coaitniction 


LJ  CoaslHiction 
LJ  Non-Conttniction 


4  IVpe  of  Applicant  {Enur  approphatt  Utter  in  the  box.) 

A  Swe  H  ladepcadcM  School  Dnatei 

B   CoMCy  I    PlibbcCaikteorUWvMAy 

C   Municipsl  J    Plivatc,  NoD-Pniftt  College  or  Univattiy 

D  TowMhip  K  lDdi«i'I>ibe 

E   bHentMc  L  todividiul 

F    Imcnnuiucipal  M  Wvie.ftoftl-M«lan|On»BimicB 

C  Special  Dinict  N  tMti<Spteify>: 

7.  Novice  Applicant   Dyss     D  No 


11.  Are  any  research  activ'ties  involving  homan  subjects  planned  at  any 
time  during  the  proposed  project  penod?     Q  Y"        11  No 
a.  lf-Ye»."Exeinp«ion(s)#:  b.  Aasoraw*  of  Cooirtiance  #: 


0» 


9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
n  Yes   (Dae  made  available  to  the  Executive  Otder  12372 

pwceufor  review):  I       I 

n  No    (ff  "No,"  dieek  appropriate  box  below.) 

n  Program  is  not  covered  by  E.0. 12372. 

Q  ProfTMi  has  not  been  sdecied  by  Stale  lor  review. 


c  IRB  approval  date: 


{□fuHIRB  k 
ri  Expedited  Review 


10.  Proposed  Project  D«es: 


i;  s  t  i  ni  a  t  c  d 


Slut  Date: 


Kmi 

J t. 


11  Descriptive  Title  of  Applicant's  Proyect 


A  ii(liori/cd 


13a.  Fedenl 


k.  ApplicaDt 


c  State 


4  Local 


c  Other 


t*  Program  Income 


g.  TOTAL 


14.  To  the  be«  of  my  knowledge  and  belief,  all  dau  a  ihu  preapplicatioa/appbcauon  are  crae 
ndoonect  TIm  docaneM  has  been  duly  aothofusd  by  die  govcnint  body  of  the  ipplicam 
id  the  appbcant  will  comply  with  d>e  attached  assurances  if  die  saiistMceistwiidBd. 


a.  Typed  Name  of  AndMri»d 


k.  TUe 


c.  Td.*-.  ( 


Axt:  ( 


4.  E-Mail  Addreu: 


J L 
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Instructions  for  ED  424 


I  Name  and  Addren.  Enier  the  legal  name  of  applicant  and  ihe' 
nam4  of  (he  pnmary  orgaiuzauonai  uiut  which  will  undenake  the  as- 
sioa^ce  activity. 

2.  D-U'f^'-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
orgaiiizauon  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
numJKf  by  calling  1  -«00-  333-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
follotving  URL:  bQp://www.dnb.cain/dbis/aboutdl>/InUdunsJlOn. 

3.  Catalog  of  Federal  Domestic  AvUtance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistaace  is 
tequ4sied. 

4.  Project  Director.  Name,  address,  telephone  and  fax  numben,  and  e- 
mail  addres.<  of  the  person  to  be  conucted  on  maueis  uivolving  this 
appli^iion. 

5.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant'^  organi- 
zatioi  15  delinquent  on  any  Federal  debt  (Thi.i  question  lefert  to  the 
applicant's  orgamiation  and  not  to  the  person  who  signs  as  the  autho- 
rized ^preseniative.  Categories  of  debt  include  delinquent  audit  dis- 
allov4nce.«.  loans  and  taxes.)  Otherwise,  check  "No." 

6.  Typeiof  ApplicanL  Enter  the  appropnate  letter  in  the  box  provided. 

7.  Novice  ApplkanL  Check  "Yes"  only  if  as.sistance  is  being  requested 
unde<a  program  thai  gives  special  con.sideration  to  novice  applicants 
and  ypu  meet  the  progtam  requuements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant equiremeni.«  speciried  by  ED.  Otherwise,  check  "No." 

S.  TypeUrSubmiision.  Self-explanatory. 

9.  Esecktive  Ortier  12372.  Check  "Yes"  if  the  application  is  subject  to 
review  by  Executive  Order  12372.  Also,  please  enter  the  noonih.  date, 
and  fjur  (4)  digit  year  (eg  .  12/12/2000)  Applicants  should  contact 
(he  S^te  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
1237}  to  deiennine  whether  (he  applicaUon  is  subjea  to  the  State  in- 
tergovenrunenul  review  proces.s.  Otherwi.te.  check  "No." 

10.  Proposed  Project  Dales.  Please  enter  the  month,  date,  and  four  (4) 

digit  W  (e.g..  12/12/2000). 

11.  Human  Subjects.  C^eck  "Yes"  at  "No"  If  research  activities  in- 
volving human  subjects  are  jist  planned  ■»  anv  ttni>  during  the  pro- 
pose4  project  penod,  check  "No."  Tbe  remaining  parts  of  Item  11 
arc  tlen  not  applicable. 

If  re.<«arch  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protecuon  of  hunun  subjects. 
are  planned  at  any  lime  during  the  proposed  projea  period,  either  at 
the  ai:f>licani  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  iM  the  research  activities  are  desig- 
nated to  be  exempt  under  tbe  regulations,  enter,  in  item  1  la.  the  ex- 
empton  numbertsj  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in  Research" 
attacl^  to  this  form.  Provide  sufTicient  information  in  the  applica- 
uoo  t^  allow  a  determination  that  the  designated  exemptions  in  item 
1 1  a,  a^  appropriate.  Provide  this  narrative  information  in  an  "item 
ll/Prvicction  of  Human  Subjects  Atudunent"  and  insert  this  at- 
tachiaent  immediately  fotlowing  the  ED  424  face  page.  Skip  tbe 
remaining  parts  of  item  11. 

If  loi^e  or  all  of  (he  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  1  la  and  continue  with  the 
remaiping  paas  of  item  1 1,  as  noted  below  In  addition,  follow  the 
lasuutiions  in  "Proiection  of  Human  Subjects  in  Research"  attached 
to  (hill  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
aaivilies    Provide  this  lii-poini  narrative  in  an  "ilcn  U/Protec- 


tion  of  Human  Subjects  Attachment"  and  insert  this  attaclunent 
immediately  following  the  ED  424  face  page. 

If  tbe  applicant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  widi  the  Crams  Policy  and  Over- 
sight Staff  (CPOS),  U.S.  Depanment  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risiu  (OPRR).  National  Institutes  of 
Health,  U.S.  Depanment  of  Health  and  Human  Services,  that  covers 
ibc  specific  activity,  enter  the  Assurance  number  in  item  lib  and  the 
date  of  approval  by  the  Iiutiiutional  Review  Board  (IR£)  of  the  pro- 
posed acuvittes  in  item  1 1  c.  This  date  must  be  no  earlier  than  one  year 
before  tbe  receipt  date  for  which  the  application  ls  subnuaed  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  tbe  type  of  IRB 
review  in  (he  appropriate  box.  An  IRB  may  use  (he  expedited  review 
procedureif  it  complies  with  the  retjuiretnents  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  He.  If  yotir  appUcation  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  otganization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  oiTicial.  If  the  applicant  or- 
ganization docs  not  have  on  file  widi  CPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  (he  proposed  research  activity, 
enter  "None"  in  item  lib  and  skip  He.  In  (hLs  ca.se,  (he  applicant 
oiganization.  by  the  signa(ure  on  the  application,  is  declaring  (hat  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  (he  designated  ED  official  for  the  Assurance(s)  and  IRB 
ceftiCca(ions. 

12.  Project  Ttle.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  .should  append  an  explanation  on  a 
separate  sheet.  If  appitipriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplicaiions, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

13.  Estimated  Fimding.  Amount  reques(ed  or  (o  be  contributed  during 
the  first  fundingAaidget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  (he  ac(ion  will  resul(  in  a  dollar  change  (o  an  existing  award,  indi- 
cate ubIx  the  amount  of  the  change  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Certification.  To  be  signed  by  (he  authorized  representative  of  Ihe 
applicant.  A  copy  of  (he  governing  body's  au(honzauon  for  you  to 
sign  this  appUcation  as  official  representative  nuist  be  on  file  in  the 
applicant's  office. 

He  sure  to  enter  tlie  telephone  and  fax  number  and  e-mail  address  of 
tbe  authorized  representative.  Also,  in  item  14e.  plea.se  enter  (he  month, 
date,  and  four  (4)  digit  year  (e.g.,  12/12/2000)  in  the  date  signed  field. 


f  Paperwork  Burden  Statement  J 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number  The  valid  0MB  control 
number  for  diis  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  esttmaied  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instiuctioot,  search  existing  dau  resources,  gather  the  dau  needed, 
and  complete  and  review  the  information  collection  If  you  have  any 
romments  concerning  the  accuracy  of  tlte  estimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  US  Depanment  of 
Education,  Washington.  DC.  20202-4651.  If  yttu  have  comments  or 
concerns  regarding  the  status  of  yotir  inilividual  submissk>n  of  this 
form  write  directly  to:  Joyce  I.  Mays.  AppUcation  Control  Centei: 
\  IS.  Depanment  of  Education,  7th  and  D  Streets,  S.W.  ROB-3.  Room 
.'633. Washington.  DC.  20202-4725 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities InvoMng  Human  Subjects  are  Planned 


If  you  marked  item  1 1  on  the  application  "Yes"  and 
designated  exemptions  in  1  la ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  detennination  that  the  designated 
exemptions  are  aj^rophate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  113.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct  Provide  this  information  in  an 
"Item  11/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  1 1  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaboratmg  site(s)  or  other 
performance  site(s),  fjrovide  this  infonnation  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six^int  narrative  and  discussion 
of  other  perfonnance  sites  in  an  "Item  11/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subp<^u- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data.     . 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  infonnation  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
oasness.  Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  lesearch,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34.  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
poiled  under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— ^Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  studeit)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating thut  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs wit^  surveys  and  interviews,  the  definition  of  human 
subject  li  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity ofthk  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  hais  been  provided  for  specific  purposes  by  an  indi- 
vidual a^d  which  the  individual  can  reasonably  expect 
will  not  Ibe  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categorids  oi  exemptions  are  not  covered  by  the  regula- 
tions: , 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
j)ractice%  such  as  (a)  research  on  regular  and  special  edu- 
cation inklructional  strategies,  or  (b)  research  on  the  ef- 
fectivenoss  of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, inierview  procedures  or  observation  of  public  be- 
havior, uiless:  (a)  information  obtamed  is  recorded  ui  such 
a  mannev  that  human  subjects  can  be  identified,  directly, 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosuiie  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  0r  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  ore  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  ofificials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those  . 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
coiuiumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nani  at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
DrugAdministration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  StafffCPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion. Washington,  D.C,  telephone:  (202)  708-S263,  and 
on  the  U.S  Department  of  Education 's  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
huniansukhtm. 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  r>eeded,  arxi  completing  and  reviewing  the 
collection  of  information.   Serxl  comments  regarding  this  burden  estimate  or  eny  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Departn^ent  of 
Education.  Infornrwtion  Management  end  Compliance  Division.  Wsshington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Weshington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Cwnaral  Instfuetions 

This  form  is  used  to  apply  to  ir>dividual  U.S. 
Department  of  Education  discretionary  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  information  for  eech  year  of 
the  multi-year  funding  request.  Pay  attention 
to  epplicable  program  specific  instructions,  if 
attached. 

Section  A  •  Rnrigftt  Summary 
US   Department  nf  Friiiration  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aHe):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12.  column  (f):   Show  the  total  amount 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  RnHget  Summary     ' 
Nnn.Ferteral  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11,  columns  (sMe):  For  each  project 
year  for  which  matching  furxJs  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):  Show  the  multi-year 
total  for  each  budget  category.   K  r>on-Federel 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):  Show  the  total  amount  to 
be  contributed  for  ell  years  of  the  nnilti-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budoet  information 

Pay  attention  to  applicable  program  soecifie 

instructions    if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.   In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  aryj  base  on  which  fringe  benefits  ere 

calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 


64 


ISS 
1 


JA 


199 


Ml 


Federal  Register /Vol.  64,  No.  1 /Monday,  January  4,  1999 /Notices                                313 

- 

# 

1 

1 

2 

• 

• 

1 

t 

t 

- 

1 

m 

_. 

" 

* 

a 

■ 

1 

• 

« 

SI 

••  ' 

li 

i 

< 

a 

1 

4 

< 

< 

• 

. 

( 

D 

1  « 

z 

- 

1 

IM 

B 

*       % 

** 

i 

2 

11 

1 

s 

•  • 

• 

I* 

1 

M 

^ 

• 

1 

s 

.  3 

II 

1  ■ 

I 

• 

1 
1 

m 

1 

«4 

S 

! 

• 

1 

i 

2   « 

li 

jl 

^      • 
1      « 

1 

• 

• 

1 

J 

• 

• 

• 
• 

i 

7 

1 

•a    5 

• 

i  ; 

ii- 

'                                                                                                                                                                                                                                                                                                                                                                                        -^ 

314 


Federal  Register/Vol.  64,  No.  1 /Monday.  January  4,  1999/Notices 


PROJECT   DOCTCfZanXTZOH 

NOTS:   Submit  th«  appropriat*  dooa«ats  aad  iaforaation  as  apacified 
b«lo«  for  the  follovia?  progri 


Bilingual  Education:  Program  Enhancement  Projects 

SECTZQli  A 

A  cop^  of  applieanr's  transmittal  latter  requesting  the  appropriate 
State  educational  agency  to  comment  on  the  application.   This 
requirement  does  not  apply  to  schools  funded  by  the  Bureau  of  Indian 
Affairs.   (See  34  CTR  7S.1SS  and  7S.15«  below.) 

I7S.1SS  ReTiev  procedure  if  State  may  coBaeat  oa  applieatioxis: 
purpose  of  SS7S.15C-7S.ISt.   If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State  agency  be  given  an 
opportiinity  to  comment  on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in  SS7S.1S6-7S.1S8  for  that 
purpose... 

(Authority:  20  U.S.C.  1221e-3(a) (l) ) 

eresa-ftefereaeex  See  34  C7K  part  79  ( later goverameatal  Seviev 
Bf  Department  of  Sducatioa  Programe  aad  Xetivitiee)  for  the 
regulations  implementiag  the  application  reriev  procedures  that 
States  may  use  under  E.O.  12372.   (In  addition  to  the 
requirement  in  S7S.1SS  for  review  by  the  State  educational 
agency,  the  application  is  subject  to  review  by  State  Executive 
Order  12372  process.   Applicants  must  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424,  Application  for 
Federal  Assistance)  by  either  (a)  specifying  the  date  when  the 
application  was  made  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  the  program  has  not 
been  selected  by  the  State  for  review.) 

S7S.1S€  When  am  applicant  under  S7S.15S  must  submit  its 
application  to  the  State:  proof  of  aufamissioa. 

(a)  Each  applicant  under  a  program  covered  by  S75.15S  shall 
submit  a  copy  of  its  application  to  the  State  on  or  before  the 
deadline  date  for  submitting  its  application  to  the  Deparbaent.. 

(b)  The  applicant  shall  attach  to  its  application  a  copy  of  its 
letter  that  requests  the  State  to  comment  on  the  application. 

(Authority:  20  U.S.C.  I22le-3(a) (l) ) 
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VaOJZCT  DOCUXZHTATIQH 
(continued) 


lECTZQV  B 

Evidence  of  compliance  with  the  Federal  requirements  for 
participation  of  students  enrolled  in  nonprofit  private  school*. 
(See  section  7116(h)(2)  of  Public  Lav  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  belov.) 

Sec.  7116.  Applieatioas.  *(2)  in  designing  the  program  for 
which  application  is  made,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools  have  been  taken  into 
account  through  consultation  vith  appropriate  private  school 
officials  and,  consistent  vith  the  niimber  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  vhose 
educational  needs  are  of  the  type  and  vhose  language  and  grade 
levels  are  of  a  similar  type  to  those  vhich  the  program  is 
intended  to  address,  after  consultation  vith  appropriate 
private  school  officials,  provision  hats  been  made  for  the 
pjurticipation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children.* 

(Authority:  20  U.S.C.  7426(h)(2)) 


S7S.119  Zafoxmatloa  needed  if  private  schools  participate. 
If  a  program  requires  the  applicant  to  provide  an  opportunity 
for  participation  of  students  enrolled  in  private  schools,  the 
application  must  include  the  information  required  of 
subgrantees  under  34  CFR  76.656.  • 

(Approved  by  the  Office  of  Management  and  Budget  under  control 

number  1880-0513) 

(Authority:  20  U.S.C.  1221e-3(a)  (1)) 

S76.CS2  CoBsultatioa  vith  represeatatives  of  private  school 
•tadents.- 

(a)  An  applicant  for  a  subgrant  shall  consult  vith  appropriate 
representatives  of  students  enrolled  in  private  schools  during 
ell  phases  of  the  development  and  design  of  the  project  covered 
by  the  application,  including  consideration  of: 

(1)  Which  children  vill  receive  benefits  under  the  project; 

(2)  Bov  the  children's  needs  vill  be  identified; 

(3)  What  benefits  vill  be  provided; 

(4)  Bov  the  benefits  vill  be  provided;  and 

(5)  Bov  the  project  vill  be  evaluated. 

(b)  A  stibgrantee  shall  consult  vith  appropriate  representatives 
of  students  enrolled  in  private  schools  before  the  subgrantee 
makes  any  decision  that  affects  the  opportunities  of  those 
students  to  participate  in  the  project. 
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f lOJXCT  0OCTC(Br;x7Z0> 
(conciwiad) 


(c)   Th«  •pplie*nc  or  sutogranc**  «h«li  giv«  th«  •spropriar* 

r«pr«s«ncaciv«s  «  9«nuin«  opportunity  to  express  th«ir  riows 

S'Si^eSSn**"''  »«*»j«ct  to  tho'consSLtioit  r«mir«i«nts 


(Authorit/:  20  C.S.C.  122Itt>3  (a)  (i) ) 


p<.<s<  Ztfoxastioa  la  u  appUcatloa  for  a  nbqnat. 

inforMtion  in  its  application:  ^ 

(*)  k  dascriptioa  of  hov  tHa  applicant  wiU  BMt  tha  Fadanl 

js^r""*  "^  p*r6icipationif  .r«5«»s^js:!i2*i;is^t. 

(b)  Tha  nuBbar  of  students  enrollad  in  orivata  sehaal«  i^^  h>«. 
been  id«,tif iad  a.  eligible  to  ben^jt?  SSU  Jhl^J^JjJ^  "^^ 

(c)  Tba  nuaber  of  students  enroll«i  in  private  schooL  who  will 
recaiva  benefits  under  the  prograa.  •«»«—  ww»  wiii 

(d)  The  basis  the  appUcant  used  to  select  the  students. 

iiie^Tts^iiss  s  ji:;;.^ '  ^-  '"^^  '^^  "-^- 

(g)  The  differences,  if  any,  between  the  prograa  benefits  the 
applicant  will  provide  to  public  and  privitTschool  ItuSnS? 

•«d  the  reasons  for  the  diffarences.         »«»»*  »ciw«au, 

(Xutharity:  20  O.S.C.  I221e>3(a)  (1) ) 


cscxzov  c 
Check  the  appropritte  box  below: 


•  There  are  ao  eligible  aoaprofit  private 
schools  ia  the  proposed  service  delivery 


schools  ia  the  propeaea  sem 
area  that  wish  to  partieipat* 
project. 


or  Bore  eligible  aoaprofit  private 
•cbools  la  tha  proposed  eervlee  delivery 
**•*  vlsh  to  participate  ia  the  project 
•ad  are  listed  oa  the  eaelosed  Studeat 
Data  ft  •••-«. 


•  There  are  ao  eligible  aoaprofit  private 
schools  ia  the  proposed  service  delivery 


SECTION  0 


If  applicable,  identify  on  the  line  at  the 
right  the' Empowerment  Zone,  Supplemental 
Empowerment  Zone,  or  Enterprise  Community 
that  the  proposed  project  will  serve.   (See 
the  competitive  priority  and  the  list  of 
designated  Empowerment  Zones  and  Enterprise 
Communities  in  previous  sections  of  this 
application  package.) 
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ASSDRAIICBS-  1I0M-C0M8TRDCTZ0M  PROGRAMS 

Hot*  I  Cemin  of  tb»e  anunnoet  iMy  not  be  appUcable  to  your  project  or  program.  If  you  h«ve  quectioni,  pleue  ooBt»rt 
the  twarding  agency.  Further,  oeitain  Federal  awarding  agenciea  may  require  appbcantt  to  certify  to  acldAional 
iBsunnoea.  If  luch  if  the  ease,  you  will  be  notified. 

/kt  the  duly  t>*^r.A,mA  renTM«n.tive  of  the  applicant  1  CCrtiN  thit  ihf,  limllfiMtt: 


1.  Has  the  kgal  authority  to  ^ply  for  Federal  auistance. 
and  the  institutional,  managerial  and  financial 
capability  (including  ftinds  sufficient  to  pay  the  non- 
Federal  share  of  project  ooaU)  to  ensure  proper 
planning,  management,  and  completion  of  the  project 
described  in  this  application. 

2.  Win  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate,  the 
State,  threugh  any  authorized  representative,  access  to 
and  the  right  to  examine  all  records,  books,  papers,  or 
documenu  related  to  the  award;  and  will  esublish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  esublish  safeguards  to  prohibit  employees  firom 
using  their  positions  for  a  purpose  that  constitutes  or 
presenu  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the 
appUcable  lime  frame  after  receipt  of  i^>proval  of  the 
awarding  agency. 

5.  Will  comply  with  the  Intergovemmenul  Personnel  Act 
of  1970  (42  use  |f»72«-4763)  reUting  to 
prescribed  standards  for  merit  systems  for  programs 
funded  under  one  of  the  nineteen  statutes  or 
regulations  specified  in  Appendix  A  of  0PM  s 
Sundards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  aU  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited 
to:  (s)  Title  VI  of  the  CivU  RighU  Act  of  1964  (P.L. 
8S-352)  which  prohS>iU  discrimination  on  the  basis  of 
race,  color  or  national  origin;  (b)  Title  IX  of  the 
Education  AroendmenU  of  1972,  as  amended  (20 
U.S.C.  M16SM683.  and  1685-1686).  which  prohibiu 
discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C. 
§794),  which  prohibiu  discrimination  on  the  basis  of 
handicaps;  (d)  the  Age  Discrimination  Act  of  1973,  as 
amended  (42  U.S.C.  ||  6101^107),  which  prohibiu 
discrimination  on  the  basis  of  age;  (e)  the  Drug  Abuse 
OfTice  and  Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabiliution 
Act  of  1970  (P.L.  91-616).  u  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  |i  523  and  527  of  the  Public  Health 
Senrice  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  dnig  abuse  patient  records;  (h)  Title  VID  of  the 


u  amended,  rdating  to  non-discriminatioo  in  the  sale, 
reaul  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  apr4rp**^~'  for  Federai  assistance  is  being 
made;  and  (j)  the  requiremcnu  of  any  other 
nondiscrinunation  statuie(s)  which  may  apply  to  the 
^>pIication. 

7.  Will  comply,  or  has  already  complied,  with  the 
rcquiremenu  of  Titles  D  and  m  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equiuble  treatment  of  persons  displaced  or 
whose  property  is  scquired  as  s  result  of  Federal  or 
federally  assisted  programs.  These  requiremcnu  apply 
to  all  interesu  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act  (S 
use.  II1501-1S08  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal 
employment  saiviiies  sre  funded  in  whole  or  in  part 
with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  ||276a  to  276a-7).  the 
CopclandAot(40U.S.C.  |276cand  18  US  C  HS74) 
and  the  Contract  Worit  Hours  and  Safety  Standards 
Act  (40  U.S.C.  H  327-333).  regarding  Ubor  standards 
for  federally  usisted  construction  subagreemenu. 

10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirtanenu  of  Section  102(s)  of  the  Fk)od 
Disaster  Prateetioo  Act  of  1973  (PL.  93-234)  which 
requires  recipienu  in  s  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchaae  flood 
■wuranoe  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

1 1 .  Will  comply  with  environmenUl  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  oontral  measures 
under  the  National  Environntental  Policy  Aa  of  1969 
(P.L.  91-190)  and  Executive  Order  (EO)  11514;  (b) 
notification  of  violating  bcilities  pursuant  to 
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EO  11738;  (c)  prcHection  of  wctluids  punuant  to 
EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplaina  in  aocordanoe  with  EO  1 19S8;  (e) 
asiurance  of  project  oonaiitency  %vith  the 
Mppnvcd  State  management  program  developed 
uniier  the  CoaiUl  Zone  Management  Act  of  1972 
(U  U  S.C.  II  1451  et  teq);  (()  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plant  under  Section  176(c)  of  the 
Cl«ar  Air  Act  of  1955.  as  amended  (42  U.S.C. 
74(1  et  teq.);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Diinking  Water  Act  of  1974,  as  amended,  (P.L. 
93^23);  and  (h)  protection  of  endangered  species 
un4er  the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L.  93-205). 


i4 


12     WiJi  comply  with  the  Wild  and  Scenic  Riven  Act 
of  1968  (16  U.S.C.  111271  et  seq)  related  to 
protecting  components  or  potential  components  of 
Ihe.nalional  wild  and  scenic  nvers  system. 


15.  Will  comply  with  the  Laboratory  Animal  Wel&fe 
Act  of  1966  (P.L.  89-544,  as  amended.  7  U.S.C. 
2131  et  teq.)  peftaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animalt  held  for 
research,  teaching,  or  other  activities  tuppoited 
by  thit  award  of  atsittancc. 

16.  Will  comply  with  the  Lead-Based  Punt  Poisoning 
Prevention  Act  (42  U.S.C.  ||  4801  et  teq.) 
which  prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
fltnioturea. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  aooordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  appUcable  requirements  of 
all  other  Federal  laws,  executive  orders, 
regulations  and  policies  governing  this  program. 


13.  Will  assist  the  swarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
HisU>nc  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470),  EO  11593  (identiiication  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  ct  seq.). 


14.  Will  comply  with  PL.  93-348  regsrding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  kward  of  assisunce. 


Signatune  of  Authorized  Certifying  OfGcial 


Title 


Applicant  Organization 


Date  Submitted 
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CERTIFICATIONS  REOARDMO  LOBBYWO;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBIUTY  MATTERS;  AND  DRUO^REE  WORKPLACE  REQUIREMENTS 

Appljcanti  thouW  r •f«r  to  th«  r«Qul«tion«  ctod  b«tow  to  d«twtnin«  th«  c«tlfic«bon  to  which  th«y  v*  r •qutr»d  to  MMt  Appfcanti  thmM 
also  review  the  instructone  for  c«ftJflc«t)on  jnduded  In  the  regutaBorw  before  compJeting  thie  form   Sigrieture  of  thie  forni  providee  for 
compliar^ce  with  certification  requirements  under  34  CFR  Pert  82,  'New  Reetriction*  on  Lobbying,*  end  34  CFR  Pert  85,  •Government- 
wide  Debarment  end  Sutpeneion  (Nonprocurement)  ar>d  Government-wide  Requirementi  for  Drug-Free  WorKp*«ce  (Grenl»).'  The 
cwtificetione  ehel  be  trerted  ee  a  meteri*  repreeentrton  offec*  upon  ¥»(hich  retoftce  wB  be  pieced  when  the  Depwtrnent  of  Edocrton 

determinee  to  award  the  covered  traneaction.  grant,  or  cooperative  aoreement 


V  LOBBYINO 

Aa  required  by  Section  1352.  TWe  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  peraona  entering  into  a 
grant  or  cooperative  agraamant  over  $100,000,  aa  defined  at  34 
CFR  Part  82,  Sectiona  82.105  and  82.1 10,  the  applcant  certiftea 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  mA  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
Influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congreas  In 
connection  with  the  malcing  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  exteneion, 
confinuaton,  renev«l.  amendment  or  modMcaHon  of  any 
Federal  grant  or  cooperetive  egreement; 

(b)  If  any  funda  other  than  Federal  appropriated  funds  have 
been  paid  or  wi  be  paid  to  any  person  for  influencing  or 
attempfing  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  sn  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congreas  in  connectwn  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shal 
complete  and  submit  Standard  Form  -  UUl,  "Disdosure  Form  to 
Report  Lobbying,'  in  accordance  \Mth  Its  instructions; 

(c)  The  undersigned  shal  require  that  the  language  of  thia 
certification  be  included  in  the  award  documents  for  al 
subav^rds  at  al  tiers  (including  subgrsnts,  contrscts  under 
grsnts  and  cooperative  agreements,  and  subcontracts)  and  that 
al  subrecipients  shal  certify  and  disclose  accordingly. 


2  DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549.  Debarment  and 
Suspension,  and  implamanted  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transactions,  aa 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110- 

A.  The  applcant  certlfiea  that  Rand  Ms  prindpala: 

(a)  Are  not  presentty  debarred,  auspandad,  propoaad  fdr 
debarment,  declared  ineligible,  or  voluntarily  excluded  from ' 
covered  transactions  by  any  Federal  department  or  agency, 

(b)  Have  not  within  a  three-year  period  precadh^g  this  appCcaOon 
been  convicted  of  or  had  a  dvi  judgement  rendered  against 
them  for  commission  of  fraud  or  a  criminal  offense  in  connection 
with  obtaining,  attempting  to  oMain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or  contract  under  a  pubic 
transaction,  violation  of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery,  bribery,  falsification 
or  destruction  of  racorda,  making  false  statement*,  or  receiving 
stolan  property; 


(c  )Are  not  preaentiy  indktod  for  or  othenMise  criminaly  or  civly 
charged  by  a  governmental  entity  (Federal,  Stats,  or  local)  w«h 
commission  of  sny  of  the  offenses  enumerated  m  paragraph 
(1Kb)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  appicatton 
had  one  or  more  pubic  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applcant  is  unable  to  certify  to  any  of  the 
atatements  in  this  certification,  he  or  she  shal  attach  an 
explanation  to  this  appicaOon. 


3.  DRUO-f  REE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Wortcplace  Act  of  1 088,  and 

implemented  at  34  CFR  Part  85,  Subpart  f,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85  605  and  85.610  - 

A  The  applcant  certifies  that  K  wB  or  viM  continue  to  provide  a 
drug-free  wortcplace  by: 

(a)  Pubishing  a  statement  notifying  employees  that  the  uniaM^ 
manufacture,  distribution,  dispensing,  posseeaion,  or  use  of  s 
controled  substance  •  prohibited  in  the  grantee's  wortcplace  and 
specifying  the  actions  that  wfl  be  talcen  against  employees  for 
violation  of  such  prohibition; 

(b)  Esteblishing  an  on-gotng  drug-lree  awareness  program  to 
inform  employees  ebout- 

(1 )  The  dangers  of  dnjg  abuse  in  the  wortcplace; 

(2)  The  grantee's  poicy  of  maintaining  a  drug-free  wortcplace; 

(3)  Any  avalable  drug  counseing,  rehabltatfon,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  dnig 
abuse  violations  occurnng  in  the  worlcplaca; 

(c)  Making  K  a  requirement  that  each  employee  to  be  engeged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  reqoired  by 
paragraph  (a)  that,  as  a  condKion  of  employment  under  the 
grant.  tt>e  employee  wM- 

(1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  convtetion  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  wortcplace  no 
later  than  five  calendar  day*  after  such  conviction; 
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(•)  NoWyinfl  th«  •gwtcy,  in  wt«ng.  *««Nn  10  calwtdv  days  Mar 
racaiving  noBca  undaf  aubparaflraph  (dX2)  from  an  ampioyaa  or 
othaoMaa  racaiving  actual  nolica  of  •uet\  convicten   Emptoyafi 
of  convictad  amptoyaaa  muat  provkJa  nofica.  Indudng  poaMon 
Wa,  to:  Diractof,  Grant*  Poicy  and  Ovafiight  Staff,  U.S. 
Dapartmant  of  Education.  600  Indapandanca  Avanua,  S.W. 
(Room  3652,  GSA  Ragional  Oftica  Bul<«ng  No  3).  Waahington. 
DC  20202-4248   Notica  ahal  incJuda  tha  jdantXfcation 
numbar(«)  of  aach  affactad  grant 

(f)  Taking  oiia  of  tha  folowing  adtona.  w«hin  30  calandar  day*  of 
racaiving  ndtica  undar  subparagraph  (dX2).  wtth  raspact  to  any 
ampioyaa  Mho  ia  ao  convictad- 

(1)  Taking  appropriate  paraonnai  action  agatnat  auch  an 
amptoya*  up  to  and  mduding  tarminatSon,  conaiatant  with  tha 
raquiramanto  of  tha  Rahabittation  Act  of  1973,  as  amandad,  or 

(2)  Raquiring  auch  ampioyaa  to  partcipata  satisfactorly  in  a 
drug  abuaa  assiatanca  or  rahabditation  program  approved  for 
auch  purpoaaa  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  •  good  faith  effort  to  continue  to  maintain  a 
drug-free  warKpJace  through  implementation  of  paragrapha 
(•).  (b).  (c)j(d).  (a),  and  (f). 

B   The  grailtae  may  inaart  in  the  apace  provided  below  the 
■ite<t)  for  tha  performance  of  work  done  in  connection  with  the 
specific  grant 

Place  of  Pelformance  (Street  addrasa  dty,  county,  atata,  zip 
code) 


DRUO^REE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

Aa  required  by  tha  Drug-Fraa  Workplace  Act  of  1988,  and 
impiamented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  Aa  a  condMon  of  the  grant,  I  certify  that  I  wl  not  engage  in 
tha  uniaw^l  manufacture,  datributlon.  dtepensing.  possaaalon. 
or  uae  of  a  controlad  aubatanca  In  conducting  any  acliv(ty.iM0i 
tha  grant  and 

B.  If  convictad  of  a  criminal  drug  offense  reaulbng  from  ■ 
vk)lation  occurring  during  tha  conduct  of  any  grant  activity,  I  wM 
report  the  convklion,  in  writing,  w4ihin  10  calendar  days  of  tha 
conviction,  to:  Director.  Grant*  Polcy  and  Oversight  Staff. 
Department  of  Education,  600  Independence  Avenue.  S.W. 
(Room  3652,  GSA  Regional  OfRca  Buidmg  No  3),  Washington, 
DC  20202-4248.  Notica  shal  induda  tha  identification 
number(s)  of  each  affected  grant 


Check  [1 


f  there  are  vM>rkptacas  on  fila  that  are  not  klentifted 


As  the  duly  authonzed  representative  of  the  applk^flt  I  hereby  certify  that  the  applicant  wi  comply  with  the  above  certificationa. 


tiAME  OP  APP  LICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED!  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


1 


SIGNATLRE 


ED  80^1  I 


DATE 
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CwtMortion  lUgardlng  Dtbarmtnt  Suspansion,  iMttglbHITy  and 
Voluntary  Exclusion  -  Lowar  Tkar  Covarad  Transactlona 


This  caftificabon  Is  raquirad  by  tha  Oapartmant  oT  Education  raguMions  jn^lamantlng  Exacuttva  Ordar  12548.  Dabannant  and  Suapanalon,  M  CFR  Part  86, 
for  all  lowar  tiar  transactions  maating  tha  thraahoM  and  tiar  raqulramanta  atalad  at  Sactton  85.110. 


Instructions  for  Cartiflcstion 

1.  By  signing  and  submitting  this  propoaal.  tha 
proapactiva  lowar  tiar  participant  la  providing  tha 
cartircation  aat  out  Mom. 

2.  Tha  cartlficaticn  In  this  clauaa  is  a  matarial  rapraaantatlon  of  fad  lyon 
«^)ich  ralianca  \Mas  piaoad  wrfwn  this  transaetian  vxaa  aniarad  into.  Ifkia 
latar  dstarminad  that  tha  proapactiva  lowar  tiar  participant  Imc  wingly 
randarad  an  arronaous  cartiflcation.  In 

addition  to  othar  ramadias  availabis  to  tha  Fadaral  Gowsmmant,  tha 
dapartmani  or  agancy  \Mth  wMch  this  transaction  ortginatad  may  pureua 
availabia  ramadiaa,  including  suspanaion  and/or  dabarmant 

3.  Tha  proapactiva  lowar  tier  participant  shaR  prowtda  mmadiata  wrtDan 
notica  to  tha  parson  to  which  this  proposal  is  submittad  H  at  arry  tima  tha 
prospactiva  kfMV  tiar  participant  lasmt  that  Ks  cartification  was  arronaoua 
vi^>an  submittad  or  has  bacoma  anonaous  by  raaaon  of  changad 
circumstsncas. 

4.  Tha  tarma  'covarad  tranaaction,*  'dabarrad,*  'auapandad.*  InaiigMa,* 
'kMvar  tiar  covarad  transaction,'  'participant,' '  parson.'  'prlmiary  covarad 
tranaaction,' '  principal.*  proposal,'  and  'voiunUrVy  axduded,'  as  usad  in 
this  clausa,  have  tt>e  meanings 

set  out  in  the  Definitions  and  Coverage  sections  of  rulaa  implementing 
Executive  Order  1 2549   You  may  contact  the  person  to  w^hich  this 
proposal  is  sut>mitted  for  assistance  m  obtaining  a  copy  of  thoaa 
regulations. 

5   Tha  prospectivt  lower  tier  perticipant  agrees  by  submitting  this 
proposal  that,  should  the  propiosad  covered  trarwaction  be  entered  ir>to,  R 
shall  not  krwwingly  enter  irtto  eny  lower  tier  covered  tranaaction  wM)  a 
person  who  is  debarred,  suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covarad 

transaction,  unless  authorized  by  the  department  or  agency  wRh  wt«ch 
this  transaction  originated. 


6.  The  prospective  lower  tier  partictpam  further  agree*  by  submlltir^  Ms 
propoaal  that  I  wifl  Inciude  tht  cImm*  tAM  'Cartificatior  Regwdirv 
Dabarmant,  Suspension,  IneligibtUty,  and  Voluntary  £xciusion-t.owar  Tier 
Ccwsrad  Tranaactiana,* 

wlhoul  modfication,  in  al  lower  tier  oowered  tranaacdona  Mid  in  a 
aoidtationa  for  lower  Her  covered  tranaacllona 

7.  A  participant  In  a  covered  tranaaction  may  rely  upon  eoertiflcaban  of  a 
proapectiva  participant  in  a  iowver  tier  covered  tranaaction  that  I  is  not 
dsbarrad.  auspanded,  inaiigftile,  or  vdurtartly  exduded  from  the  covered 
tranaaction,  unleaaK 

knows  that  the  oertificslion  la  arroneoua.  Aparticipanlmaydaeidattta 
method  end  frequency  by  which  K  determinea  ffte  eligttNlity  of  ta 
principals   Each  participant  may  but  ia  not  required  to,  check  the 
Nonprocurement  Uat. 

6.  Nothing  contained  In  the  foregoing  shall  be  cortetrued  lo  requira 
astablishmeni  of  a  system  of  records  In  order  to  render  in  good  (sRh  tha 
oartiftcation  required  by  this  cisuse   The  lovM^edge 
and  information  of  a  participant  is  not  required  to  exceed  that  which  la 
normaOy  poaaeased  by  s  prudent  person  in  the  ordinary  course  of 
business  dealtnga. 

8   Except  for  transactions  authorized  under  paragraph  5  of  Ihaee 
Instructions,  if  a  participant  m  a  covered  tranaaction  knovringly  enters  Mo 
a  lower  tier  covered  transaction  with  a  person  who  is 
auspended,  debarred,  ineiigibie.  or  voluntarily  excluded  from  participation 
m  Ihia  tranaaction,  m  addition  to  other  remediea  avateble  to  the  Feder;^ 
Goverrvnent,  the  department  or  agency  MAh  wMch  thia  tranaaction 
origir^atad  may  pursue  available  remediea,  Irtdudk^g  suspartsion  and^ 


Certification 

(1)  The  prospective  lower  tier  participarvt  certlflea,  by  aubmission  of  this  propoaal.  that  neither  K  nor  its  principais  are  preeentty  debarred,  euapanded, 

proposed  for  debarment,  declared  ineligible,  or  woluntarily  excluded  from  participation  In  thia  transaction  by  any  Federal  dapartmanl  or  agercy. 


(2)  Where  the  prospective  lower  tier  participani  la  unable  to  certify  to  any  of  the  statementa  in  thia 

an  expiartation  to  this  propoaal. 


certification,  auch  proapectfve  partidpanl  ahal  attach 


NAME  OF  APPUCANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  800014, 9m  (Replacas  GCS-008  (REV.12«8).  which  is  obaoMe) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Comp(«t«  this  form  to  discloa*  lobbying  octivitioc  pursuant  to  31  U.S.C  1352 
(StB  f  vri>  for  public  burden  di.eto.uf  1 


AMr««^bvOMt 


dT; 


of  Fodorol  Aetion: 

contract 

grant 

cooparativo  agraamartt 
d.  loan 

a.  loan  guararttaa 
f.  loan  JrMurarKa 


•tatua  of  Fadaral  Aetion: 
r/application 
award 
,  post-award 


•tatua  of  Fadari 

□  a.  bid/offar/i 
b.  IrMtJal  awi 
c.  post-awai 


4.       Mima  and  Addraaa  of  Raporting  Erttity: 


C      Prime 


Subawardaa 

Tiar ,  If  known: 


3.      Hapoft  Typa: 
I         I   a.  initial  fUing 
I         I   b.  material  change 

For  Material  Change  Only: 

V»« quarter 

data  of  last  report    ~ 


N  Reporting  Entity  in  No.4  ia  Subawardaa.  Enter 
Name  and  Addraaa  of  Prima: 


Cingraaelonal  Oiatriet,  if  known: 


6.       Federal  Deparimant/Agancy: 


Feldarel  Action  Number,  If  known: 


Congreeelonai  Diatrict.  If  known: 


7.       Federal  Program  Name/Daaeripdon: 
CFDA  Number.  If  mppHcmbI*: 


9.       Awerd  Amount, /r*/iown; 


10.     a.  Name  and  Address  of  Lobbying  Emrty  Ragietrent 
(if  mdividuml.  I»st  n»m»,  first  namt.  Mil: 


b.  Individuala  Performing  Services  (including  tdOross  if 
diff»r»nt  from  No.  lOal 
(last  noma,  first  noma.  Mil: 


11.  AwtAiwt  of  PeifiiiaiH  fcAaU  aH  tfiat  attpfff; 
♦       !  D  ai.iui< B 


<e.  Toim  of  Peyiiiam  fe^sc*  aH  that  a>ip^y/. 


a.  f  sli 


b.  iii-tiiinJ.  spetify. 


watuia 


a  ef  Payment  fOft»i.A  aH  that 


a.  retinal 

b.  one  time  fee 


e.  eew'wuaaiuii 


a.  dafaiiaii 


<■  ethai,  apaoify. 


value 


i 


1  «■  DiisrOaaulpiiun  uf  Oe.  .1.^,  P„f»„„.d  uilu  ba  P..f».,„sd  and  Dat.lsl  »f  Cs.  ..ca.  i..JuJlnu  uffica.lsl.  ■■■■.lo.„l.l 
w  Msiiibai(a)  cwuaclad.  ♦or  PeyiitaiH  Indicatad  in  ham  H.  -...^.-,-w,-,. 


aiiw^awni— iitoiaftwtiwai^tiii-^^1 


10.     euiniiiuailuii  »liaat(s|  ttTAiX  sttsiiied. D    y^ 


O    Nu 


16.  hilotWwSew  r«9u«Mid  Sirwufc  tit  loim  \m  miOmtUtt  >y  «<■  11  U.S.C. 
Mc«««  1St2  TM*  amnyw  aT  li»|lin  mit<Mm  I*  •  m  |J 
ryt—waiow  »r  tan  i«oft  arN«h  nSMM  mm  ^umt  ^  am  *m  Am* 
■*•*•*»  •■"Miiiii  WM  maS*  ••  Mlirarf  InM.  TNa  tfMlnw*  la  naL<n< 
»t«t«aMi  M  SI  U.S.e  1SU.  TMa  lalawwaSaii  •■  ka  •aaanartMSw 
CaA»a««  .awJaaw^y  aart  «■  ba  anBAIa  la.  M«*  maaaaSaa.  Amt 
»ana(i  w»»  Ma  la  Ma  S<a  »aei<«aa  ii^niai  ttaM  ha  najm  »  a  iWi 
*■"■**•'  "M  laaa  aian  110.000  ana  aai  awia  Sm  1100.000  tar  aaah 


Fadarat 


;iaaQnly 


Signature: 
Print  Name: 
Title: 


Telaphona  No.: 


Data: 


Authorised  for  Local  Reproduction 
Standard  Farm  .III 
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MSTRUCnOlto  FOR  COMPLETION  OF  tf-LkJU  DtSCLOSURE  OF  LOBBYMO  ACnvmES 

This  disclosurt  fonn  shall  bt  compMad  by  th*  reporting  witlty.  whcthar  subawariSM  or  prinw  F«d*rai  raclpiont.  th*  MtlaUon 
or  rMaipl  of  •  covwad  Fsdwtf  action,  or  a  natwtal  ciMngt  to  a  pravloua  lUing.  pursuarit  to  tlUa  3 1  U4X.  Mc^ 
of  a  form  is  raquirad  for  oach  paymant  or  agraamant  to  maka  paymant  to  any  lobbying  antlty  for  Influartdng  or  attamptlng  to 
InMuanca  an  ofllcar  or  ampioyaa  of  any  aoanqr,  a  Mambar  of  Conor—a.  an  olBcar  or  amptoyaa  of  Coogr aaa.  or  an  amptoyaa  of 
a  Mambar  of  Congrats  in  coiwtaction  with  a  covarad  Fadaral  action.  Uaa  tha  OT^il^  Pewtlwuattow  Ohaat  for  addWawal 
Infowwation  if  tha  apaea  en  tha  fonw  Is  Irwdsquata.  Complata  an  Hams  that  apply  for  both  tha  initial  filing  aitd  matarial  changa 
ra|M>rt  Rafar  to  tha  imylamanting  guidanca  pubUshad  by  tha  Ofllca  of  Manaoamartf  and  Budgat  for  addiUortal  infonmation. 

1.  Uanttfyowlypa  of  coiwadFadafiladkmfbr  which  lobbyUtgacth^  Is  and/or  has  baanaacurad  to  Influaitca  tha  oulcoma 
of  a  covarad  Fadaral  action. 

2.  Mantify  tha  status  of  tha  covarad  Fadaral  action. 


Mantlfy  tha  approprlata  classification  of  this  raport  If  this  Is  a  follow  up  raport  causad  by  a  matarial  changa  to  tha 
Information  praviously  raportad,  antar  tha  yaar  and  quartar  in  which  tha  changa  occurrad.  Entar  tha  date  of  tha  laat 
previously  submittad  raport  by  this  raporting  antlty  for  this  covarad  Fadaral  action. 


44r 


a. 


4.  Entar  tha  Mlnama,addi«ss.dly,  state  and  zip  coda  of  tha  raporting  antlty.  IneiudaCongrassional  District  If  known.  Chack 
tha  appropriate  classification  of  tha  laporting  antlty  that  dasignatas  if  N  Is,  or  axpacte  to  ba,  a  prims  or  subaward  radpiant 
Manti^  tha  tiar  of  tha  subawardaa.  a.g..  Um  first  subawardaa  of  tha  prima  is  tha  1st  tiar.  Subawards  include  but  ara  not 
limitad  to  subcontracts,  subgrants  and  conract  awards  undar  grants. 

I.  If  tha  organization  filing  tha  raport  in  tan  4  chscks  "Subawardaa' than  antar  tha  fuHnama.  address,  dty.  stats  and  zip  coda 
of  tha  prima  Federal  raciptenL  Include  Congressional  District.  If  known. 

t.  Entar  the  nam  of  the  Federal  agency  making  the  award  or  loan  commitmenL  Include  at  least  one  organizaOonal  level  below 
agency  name,  if  known.  For  exanq^  Department  of  Transportation.  United  States  Coast  Guard. 

7.  Entar  the  Federal  program  name  or  description  for  ttta  covered  Federal  action  (Kam  1).  If  known,  enter  the  fun  Catatog  of 
Federal  Domestic  AssisUnce  (CFDA)  number  for  grants,  cooperaUva  agreements,  loans,  and  loan  conwnttments. 

t.  Enter  the  most  appropriate  Federal  Identifying  number  avaiiabto  for  the  Federal  action  Identlffed  in  Rem  1  (e.g.,  ftoquest 
for  Proposal  (RFP)  mshbar;  kivltation  for  Bid  (FB)  nwnber,  grant  announcement  number;  the  contract  grant  or  loan  award 
nmtm;  the  appBcatlon^proposal  control  number  assigned  by  the  Federal  agency).  Include  prefixes,  a.g..  "RFP-DE-M^OOI." 

t.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal 
amount  of  the  award/loan  commitment  fbr  the  prime  entity  identified  in  Item4  or  1. 

10.    (a)  Enter  the  fun  name,  address,  dty.  state,  and  zip  code  of  the  tabbying  entity  registrant  under  the  Lobbying  Disclosure 
Act  of  1998  engaged  by  the  reporting  entity  klentified  in  Item  4  to  influence  the  covered  Federal  actiork 

(b)  Enter  the  fuU  names  of  the  individual(s)  performing  services,  and  include  hin  address  if  different  from 
10(a).  Enter  Ust  Name.  FUst  Name,  and  Middle  Initial  (Ml). 


enter  the  ■weunt  of  compensation  paid  or  re aaonaWy  sspected  te  be  paid  by  ths  reporting  entity  (Hem  4)  to  the  lebbylng 
entity  (Mem  19).  Indicate  whether  the  paymawl  has  been  mods  (eetual)  or  win  be  made  (pianned).  Oheeh  eM  beses  the*  apply. 
If  this  a  meteriel  ehenge  report,  enter  the  eumuletlve  emeunt  of  payment  made  or  ptenned  te  bs  mede. 


1g.    Oheeh  the  ^preprlate  beK(es).  Oheeh  an  basse  that  apply.  If  payment  is  mads  threugh  an  in^ilnd  contribution,  ap 
natufs  end  velue  of  in4>ind  payment 

19.    Cheek  the  epprepriate  bos(es).  Oheeh  an  beses  that  apply.  If  othsr  specify  nature. 

-44: — nuuidiiBipeLificenddelenoddiirriptinnnfthi  iirrirTr*^-*""  '-^fcy'-^^-T-^'— ^  ...Jiib.  .■p..i.d«.  p.i<.». 

andltwdalc(i)ofeny  stirrlrisrenrlsrsil  Inrliiili  sM  rrirTiT*'-j'  "^ j.^i.j*yi  ..i  j,,.ii;-.  .p..ti«  ..« ^i..* 

unMirediireloinciali  lilsiilirj  Iharsrtefalnflirial(i)  rnntsriiit  nrthi  ffffirir(i)  i-nr''yT(-) "*•"(')  ''""H 

wen  eonteeted. 

-44: — Oheeh  wfiether  or  net  a  criLI  A  Owntinuatten  Chsst(i)  to  attoahad. 

10.    The  certifying  offictol  shaH  aign  and  date  tha  fonn.  print  hisAter  name,  titte,  and  telephone  number. 


PubSc  MporUng  burdan  for  tM*  eolM«oii  ef  IMiwudow  b  MamMad  to 
iMtiucdoM.  •MfcMnfl  airiatlns  4i1«  —we—.  aadMAif  ami  iMlntaMne  tlw 
Monmtieit.  S*n4  cenmwnU  f*eM*«a  tk*  bwd—  —dmeto  •*  eNy 


30  mimutm  pmt  t—pcnf,  htdutfne  tim*  for  loirtowrtna 
poet  ef  tM*  MiocdoM  of  Iwfomioeon. 


(FR  Doc.  98-34489  Filed  12-31-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

National  Research  Initiative 
Competitive  Qrants  Program  Fiscal 
Year  1999:  Amendment  of  Solicitation 
of  Application^  and  Request  for  Input 


AGENCY 
Education,  anc 
USDA. 


Cooperative  State  Research, 
Extension  Service, 


action:  Notice 
Solicitation 
1999  National 
Competitive 
Request  for 


Infut 


of  Amendment  of 
of  {Applications  Fiscal  Year 

ilesearch  Initiative 
Gfants  Program  and 


SUMMARY:  Thisj  notice  amends  the  fiscal 
year  (FY)  1999  Solicitation  of 
Applications  for  competitive  grant 
awards  in  agricultural,  forest,  and 
related  environmental  sciences  under 
the  National  Research  Initiative  (NRI) 
Competitive  Grants  Program  published 
at  63  FR  461 14  August  28,  1998.  This 
amendment  re|)laces  the  estimated 
amounts  of  funds  available  in  each 
research  program  area  with  the  actual 
amounts  available  and  imposes  a  lower 
indirect  cost  calling  in  accordance  with 
subsequent  legislation.  This  amendment 
also  adds  a  new  research  program  area 
and  new  topics  within  two  previously 
published  research  program  areas.  By 
this  notice,  thei  Cooperative  State 
Research,  Edu4ation,  and  Extension 
Service  (CSRE^S)  additionally  solicits 
stakeholder  in^ut  from  any  interested 
party  regarding  the  FY  1999  NRI 
solicitation  of  applications  for  use  in  the 
development  of  the  next  request  for 
proposals  for  tftis  program. 
DATES:  This  an^endment  does  not  alter 
the  original  deadlines  for  receipt  of 
proposals  as  sek  forth  previously  in  this 
solicitation  of  applications  as  published 
on  August  28,  i998  (63  FR  46110). 
Proposals  subiaitted  in  response  to  the 
amended  research  topics  for  animal 
genome  and  gehetic  mechanisms  and  for 
agricultural  systems  must  be 
postmarked  bylFebruary  15, 1999. 
Proposals  subn^itted  in  response  to  the 
new  research  p|-ogram  area 
Epidemiological  Approaches  to  Food 
Safety  must  be  postmarked  by  April  5, 
1999.  Comments  regarding  this 
solicitation  of  applications  are  requested 
within  six  months  from  the  issuance  of 
this  notice.  Coipments  received  after 
that  date  will  bs  considered  to  the 
extent  practicable. 

For  Further  Information  Contact: 
USDA/CSREEg/NRI,  Stop  2241, 1400 
Independence  Ave.,  SW,  Washington, 
D.C.  20250-2241.  Phone:  (202)  401- 
5022.  E-mail:  nricgp@reeusda.gov. 


Written  comments  should  be  submitted 
by  first-class  mail  to:  Office  of 
Extramural  Programs;  Competitive 
Research  Grants  and  Awards 
Management;  USDA-CSREES;  STOP 
2299;  1400  Independence  Avenue,  SW; 
Washington,  D.C.  20250-2299,  or  via  e- 
mail  to:  RFP-OEP@reeusda.gov.  In  your 
comments,  please  include  the  name  of 
the  program  and  the  fiscal  year 
solicitation  of  applications  to  which  you 
are  responding. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Stakeholder  Input 

Authority  and  Applicable  Regulations 

Conflicts  of  Interest 

Project  Types  and  Eligibility  Requirements 

I.  Conventional  Projects 

II.  Agricultural  Research  Enhancement 
Awards 

Funding  Categories  for  FY  1999 
Research  Opportunities 
Application  Materials 
Materials  Available  on  Internet 
Electronic  Subscription  to  NRI  Documents 
NRI  Deadline  Dates 

Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
These  comments  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (Pub.  L.  105-185).  This  section 
requires  the  Secretary  to  solicit  and 
consider  input  on  a  current  request  for 
proposals  from  persons  who  conduct  or 
use  agricultural  research,  education,  or 
extension  for  use  in  formulating  the 
next  request  for  proposals  for  an 
agricultural  research  program  funded  on 
a  competitive  basis. 

In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
solicitation  of  applications  to  which  you 
are  responding.  Comments  are  requested 
within  six  months  from  the  issuance  of 
the  solicitation  of  applications. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

Authority  and  Applicable  Regulations 

The  authority  for  this  program  is 
contained  in  7  U.S.C.  450i(b).  Under 
this  program,  subject  to  the  availabihty 
of  funds,  the  Secretary  may  award 
competitive  research  grants,  for  periods 
not  to  exceed  five  years,  for  the  support 
of  research  projects  to  further  the 
programs  of  the  United  States 
Department  of  Agriculture  (USDA). 


Regulations  applicable  to  this 
program  include  the  following:  (a)  the 
regulations  governing  the  NRI,  7  CFR 
part  3411,  which  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher- 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  7  CFR  part  3019; 
(c)  the  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part 
3015:  (d)  the  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  CFR  part 
3016;  and  (e)  7  U.S.C.  3103,  which 
defines  "sustainable  agriculture." 

Conflicts  of  Interest    - 

For  the  purpose  of  determining 
conflicts  of  interest  in  accordance  with 
7  CFR  part  3411.12,  the  academic  and 
administrative  autonomy  of  an 
institution  shall  be  determined  by 
reference  to  the  January  1998  issue  of 
the  Codebook  for  Compatible  Statistical 
Reporting  of  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutions,  prepared  by  Quantimi 
Research  Corporation  for  the  National 
Science  Foundation.  Copies  may  be 
obtained  from  Quantum  Research 
Corporation,  7315  Wisconsin  Avenue, 
Suite  400W,  Bethesda,  MD  20814. 

Project  Types  and  Eligibility 
Requirements 

The  project  types  for  which  proposals 
are  solicited  include: 

/.  Conventional  Projects 

(a)  Standard  Research  Grants: 
Research  will  be  supported  that  is 
fundamental  or  mission-linked,  and  that 
is  conducted  by  individual 
investigators,  co-investigators  within  the 
same  discipline,  or  multidisciplinary 
teams.  Any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization,  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual  may  apply. 
Proposals  submitted  by  non-United 
States  organizations  will  not  be 
considered  for  support. 

(b)  Conferences:  Scientific  meetings 
that  bring  together  scientists  to  identify 
research  needs,  update  information,  or 
advance  an  area  of  research  are 
recognized  as  integral  parts  of  research 
efforts.  Any  State  agricultural 
experiment  station,  college,  university, 
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other  research  institution  or 
organization,  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual  is  an  eligible 
applicant  in  this  area.  Proposals 
submitted  by  non-United  States 
organizations  will  not  be  considered  for 
support. 

//.  Agricultural  Research  Enhancement 
Awards 

To  contribute  to  the  enhancement  of 
research  capabilities  in  the  research 
program  areas  described  herein, 
applications  are  solicited  for 
Agricultural  Research  Enhancement 
Awards.  Such  applications  may  be 
submitted  by  any  State  agricultural 
experiment  station,  college,  imiversity, 
other  research  institution  or 
organization,  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual;  however, 
further  eligibility  requirements  are 
defined  in  7  CFR  part  3411.3(d)  and 
restated  in  the  FY  1999  NRI  Program 
Description.  Applications  submitted  by 
non-United  States  organizations  will  not 
be  considered  for  support.  However, 
United  States  citizens  applying  as 
individuals  for  Postdoctoral 
Fellowships  may  perform  all  or  part  of 
the  proposed  work  at  a  non-United 
States  organization.  Agricultural 
Research  Enhancement  Awards  are 
available  in  the  following  categories: 

(a)  Postdoctoral  Fellowships 

(b)  New  Investigator  Awards 

(c)  Strengthening  Awards:  Institutions 
in  USDA  EPSCoR  entities  are  eligible  for 
strengthening  awards.  For  FY  1999, 
USDA  EPSCoR  states  consist  of  the 
following: 

Alaska 

Arkansas 

Connecticut 

Delaware 

Hawaii 

Idaho 

Maine 

Mississippi 

Montana 

Nevada 

New  Hampshire 

New  Mexico 

North  Dakota 

Rhode  Island 

South  Carolina 

South  Dakota 

Utah 

Vermont 

West  Virginia 

Wyoming 

For  FY  1999.  other  USDA-EPSCoR 
entities  consist  of  the  following: 

American  Samoa 
District  of  Columbia 
Guam 
Micronesia 
Northern  Marianas 


Puerto  Rico 
Virgin  Islands 

Investigators  at  small  and  mid-sized 
institutions  (total  enrollment  of  15,000 
or  less)  may  also  be  eligible  for 
Strengthening  Awards.  An  institution  in 
this  instance  is  an  organization  that 
possesses  a  significant  degree  of 
autonomy,  as  determined  by  reference 
to  the  January  1998  issue  of  the 
"Codebook  for  Compatible  Statistical 
Reporting  of  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutions",  prepared  by  Quantum 
Research  Corporation  for  the  National 
Science  Foundation.  Copies  may  be 
obtained  from  Quantum  Research 
Corporation;  7315  Wisconsin  Avenue; 
Suite  400W;  Bethesda.  MD  20814. 

Institutions  which  are  among  the  top 
100  universities  and  colleges,  except 
those  in  USDA  EPSCoR  states,  are 
ineligible  for  strengthening  awards.  The 
top  100  institutions  excluding  those  in 
USDA  EPSCoR  states,  as  listed  in  the 
table  "Federal  obligations  for  science 
and  engineering  research  and 
development  to  the  100  universities  and 
colleges  receiving  the  largest  amounts, 
ranked  by  total  amount  received,  by 
agency:  fiscal  year  1996"  of  the  "Survey 
of  Federal  Science  and  Engineering 
Support  to  Universities,  Colleges,  and 
Nonprofit  Institutions"  (National 
Science  Foundation,  accessible  through 
the  Internet  at  www.nsf.gov/sbe/srs/ 
sfsucni/start.htm),  are  as  follows: 

Baylor  College  of  Medicine 

Boston  University 

California  Institute  of  Technology 

Carnegie-Mellon  University 

Case  Western  Reserve  University 

Colorado  State  University 

Columbia  University 

Cornell  University 

CUNY  Mount  Sinai  School  of  Medicine 

Duke  University 

Emory  University 

Florida  State  University 

Geoi;gia  Institute  of  Technology 

Harvard  University 

Indiana  University 

Iowa  State  University  of  Science  and 

Technology 
Johns  Hopkins  University 
Louisiana  State  University  (All  Campuses) 
Massachusetts  Institute  of  Technology 
Medical  College  of  Wisconsin 
Michigan  State  University 
New  York  University 
North  Carolina  State  University  at  Raleigh 
Northwestern  University 
Ohio  State  University 
Oregon  Health  Sciences  University 
Oregon  State  University 
Pennsylvania  State  University 
Princeton  University 
Purdue  University 
Rockefeller  University 
Rutgers,  the  State  University  of  New  Jersey 
Stanford  University 


State  University  of  New  York  at  Stony  Brook 

State  University  of  New  York  at  Buffalo 

Texas  A&M  University 

Thomas  Jefferson  University 

Tufts  University 

Tulane  University 

University  of  Alabama  Birmingham 

University  of  Arizona 

University  of  California  Santa  Barbara 

University  of  California  San  Francisco 

University  of  California  Irvine 

University  of  California  San  Diego 

University  of  California  Davis 

University  of  California  Los  Angeles 

University  of  California  Berkeley 

University  of  Chicago 

University  of  Cincinnati 

University  of  Colorado 

University  of  Florida 

University  of  Georgia 

University  of  Illinois  Urbana-Champaign 

University  of  Illinois  Chicago 

University  of  Iowa 

University  of  Kansas 

University  of  Kentucky  (All  Campuses) 

University  of  Maryland  Baltimore  Prof  Sch 

University  of  Maryland  College  Park 

University  of  Massachusetts  Amherst 

University  of  Massachusetts  Med  Schl 

Worcester 
University  of  Medicine  and  Dentistry  of  New 

lersey 
University  of  Miami 
University  of  Michigan 
University  of  Minnesota 
University  of  North  Carolina  Chapel  Hill 
University  of  Pennsylvania 
University  of  Pittsburgh 
University  of  Rochester 
University  of  Southern  California 
University  of  Texas  at  Austin 
University  of  Texas  Health  Science  Center 

Houston 
University  of  Texas  Health  Sci.  Center  San 

Antonio 
University  of  Texas  MD  Anderson  Cancer 

Center 
University  of  Texas  Medical  Branch 

Galveston 
University  of  Texas  SW  Medical  Center 

Dallas 
University  of  Virginia 
University  of  Washington 
University  of  Wisconsin  Madison 
Vanderbilt  University 
Virginia  Polytech  Institute  and  State 

University 
Virginia  Commonwealth  University 
Wake  Forest  University 
Washington  University 
Wayne  State  University 
Woods  Hole  Oceanographic  Institute 
Yeshiva  University,  New  York 

See  the  FY  1999  NRI  Program 
Description  for  complete  details  on 
programs  and  eligibility. 

Funding  Categories  for  FY  1999 

CSREES  is  soliciting  proposals, 
subject  to  the  availability  of  funds,  for 
support  of  high  priority  research  of 
importance  to  agriculture,  forestry,  and 
related  environmental  s'l'ences,  in  the 
following  research  categories  with  the 
available  funding: 
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•  Natural  R  jsources  and  the 
Environment  $19,177,982). 

•  Nutrition  Food  Quality,  and  Health 
($14,947,581). 

•  Plant  Sysl ems  ($38,255,800). 

•  Animal  S  fstems  ($27,076,707). 

•  Markets, '  'rade,  and  Policy 
($4,304,510). 

•  New  Products  and  Processes 
($7,670,370). 

Support  for  research  opportunities 
listed  below  n  ay  be  derived  from  one  or 
more  of  the  above  funding  categories 
based  on  the  n  ature  of  the  scientiHc 
topic  to  be  sup  ported. 

Pursuant  to  7  U.S.C.  450i(b)(10),  no 
less  than  10  pdrcent  ($11. IM)  of  the 
available  funds  listed  above  will  be 
made  availably  for  Agricultural 
Research  Enhaincement  Awards 
(excluding  Ne  v  Investigator  Awards), 
and  no  more  tlian  2  percent  ($2.2M)  of 
the  available  f  mds  listed  above  will  be 
made  available  for  equipment  grants. 
Further,  no  less  than  30  percent 
($33. 4M)  of  th  5  funds  listed  above  shall 
be  made  avail;  ble  for  grants  for  research 
to  be  conducted  by  multidisciplinary 
teams,  and  no  less  than  40  percent 
($44.6M)  of  thij  funds  listed  above  shall 
be  made  avails  ble  for  grants  for  mission- 
linked  system!  research. 

Pursuant  to  Section  711  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appi  opriations  Act  for  Fiscal 
Year  1999,  (section  101(a)  of  Pub.  L.  No. 
105-277),  CSFEES  is  prohibited  from 
paying  indirec  t  costs  exceeding  14  per 
centum  of  the  total  Federal  funds 
provided  und^r  each  award  on 
competitively  bwarded  research  grants. 

Research  06portunities:  In  addition  to 
those  publishad  in  the  Federal  Register 
August  28.  19^8.  (63  FR  46110)  CSREES 
is  soliciting  proposals,  for  support  of 
high  priority  r*secux;h  of  importance  to 
agriculture,  forestry,  and  related 
environmental!  sciences,  in  the 
following  Research  Program  areas: 

Epidemiolo^cal  Approaches  for  Food 
Safety:  Deadline  date:  April  5, 1999. 

Anticipated  iProgram:  Based  on 
availabihty  of  funds,  CSREES 
anticipates  a  future  NRICGP  solicitation 
of  applications  for  a  United  States  Rice 
Genome  Seque  ncing  Project  Program,  to 
be  jointly  adm  nistered  by  USDA,  the 
National  Science  Foundation  and 
Department  of  Energy. 

CSREES  is  broadening  the  scope  of 
existing  progr^  areas  in  the  following 
manner: 

Animal  Genetics  and  Genome:  In 
addition  to  top^ics  solicited  in  the 
Federal  Register  announcement  of 
August  28,  19^8,  (63  FR  46110)  CSREES 
encourages  reslearch  proposals  on 
Animal  Genome  Basic  Reagents  and 


Tools.  Deadline  Date  remains  at 
February  15,  1999. 

Agricultural  Systems:  In  addition  to 
topics  solicited  in  the  Federal  Register 
announcement  of  August  28, 1998,  (63 
FR  46110)  CSREES  encourages  systems 
research  that  will  impact  the  small  or 
mid-sized  producer,  land  manager  or 
land  owner.  Deadline  date  remains  at 
February  15, 1999. 

Application  Materials 

The  FY  1999  Supplemental  NRI 
Program  Description,  which  contains 
research  topic  descriptions,  and  the  NRI 
Application  Kit,  which  contains 
detailed  instructions  on  how  to  apply 
and  the  requisite  forms,  are  available  on 
the  NRI  home  page,  vvrww.reeusda.gov/ 
nri.  Paper  copies  of  these  application 
materials  may  be  obtained  by  sending 
an  e-mail  with  your  name,  complete 
mailing  address  (not  e-mail  address), 
phone  number,  and  materials  that  you 
are  requesting  to  psb@reeusda.gov. 
Materials  will  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 
Alternatively,  paper  copies  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below. 
Proposal  Services  Unit,  Office  of 
Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  STOP  2245,  1400 
Independence  Ave.,  SW,  Washington, 
D.C.  20250-2245,  Telephone:  (202) 
401-5048. 

Materials  Available  on  Internet 

The  following  are  among  the  materials 
available  on  the  NRI  home  page 
(www.reeusda.gov/nri). 

NRI  Program  Description 

This  document  is  available  for  the 
current  fiscal  year,  and  describes  all  of 
the  NRI  funding  programs.  To  apply  for 
a  grant,  it  is  also  necessary  to  obtain  the 
NRI  Application  Kit. 

NRI  Supplemental  Program  Description 

This  document  is  available  for 
supplemental  programs  or  emphasis 
areas  offered  for  the  current  fiscal  year. 
To  apply  for  a  grant,  it  is  also  necessary 
to  obtain  the  NRI  Application  Kit. 

NRI  Application  Kit 

This  document  contains  guidelines 
for  proposal  preparation  and  the 
requisite  forms. 

NRI  Abstracts  of  Funded  Research 

The  abstracts  available  on  this 
searchable  database  are  nontechnical 
abstracts  written  by  the  principal 
investigator  of  each  individual  grant, 
starting  with  FY  1993.  Each  entry  also 


includes  the  title,  principal 
investigator(s),  awardee  institution, 
dollar  amount,  and  proposal  number  for 
each  grant.  The  first  two  digits  of  the 
proposal  number  indicate  the  fiscal  year 
in  which  the  proposal  was  submitted. 

NRI  Annual  Report 

The  NRI  Annual  Reports  starting  with 
FY  1995  are  available.  These  reports 
include  descriptions  of  the  program 
concept,  the  authorization,  policy, 
inputs  to  establish  research  needs, 
program  execution,  and  outcomes, 
including  relevant  statistics.  Also 
included  are  examples  of  recent 
research  funded  by  the  NRI. 

Electronic  Subscription  to  NRI 
Documents 

The  NRI  mailserver  will  notify 
subscribers  when  publications  such  as 
its  Program  Description  or  Abstracts  of 
Funded  Research  are  available 
electronically  on  the  World  Wide  Web. 
Subscribers  will  not  receive  the 
document  itself,  but  instead  will  receive 
an  e-mail  containing  an  announcement 
regarding  the  document's  availability  on 
the  NRI  home  page. 

To  subscribe: 

Send  an  e-mail  message  to: 
majordomo@reeusda.gov 

In  the  body  of  the  message,  include 
only  the  words:  subscribe  nri-epubs. 

To  unsubscribe: 

Send  an  e-mail  message  to: 
majordomo@reeusda.gov 

In  the  body  of  the  message,  include 
only  the  words:  unsubscribe  nri-epubs. 

Please  note  that  this'  is  not  a  forum. 
Messages,  other  than  those  related  to 
subscription,  can  not  be  posted  to  this 
address. 

NRI  Deadline  Dates 

The  following  fixed  dates  have  been 
established  for  proposal  submission 
deadlines  for  this  supplementary 
Solicitation  of  Applications.  To  be 
considered  for  funding  in  any  fiscal 
year,  proposals  must  be  transmitted  by 
the  date  listed  below  (as  indicated  by 
postmark  or  date  on  courier  bill  of 
lading).  When  the  deadline  date  falls  on 
a  weekend  or  Federal  holiday, 
transmission  must  be  made  by  the 
following  business  day. 

Programs  offered  in  any  fiscal  year 
depend  on  availability  of  funds  and 
deadlines  may  be  delayed  due  to 
unforeseen  circumstances.  Consult  the 
pertinent  NRI  soficitation  in  the  Federal 
Register,  the  NRI  Program  Description, 
or  the  NRI  home  page 
(www.reeusda.gov/nri)  for  up-to-date 
information. 


Postmarked  dates 

Program 
codes 

Program  areas 

February  15.  1999 

April  5.  1999 

43.0 

100.0 

31.1 

Animal  Genome  and  Genetic  Mechanisms. 

Agricultural  Systems. 

Epidemiological  Approaches  to  Food  Safety. 

Done  at  Washington,  D.C.,  this  28  day  of 
December  1998. 
Colien  HeSeran, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
(PR  Doc.  98-34784  Filed  12-31-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Infonnation  Administration 

[Docket  Number:  981203295-8295-01; 
CFDA:  11.552] 

FUN0660-ZA06 

Telecommunications  and  Information 
Infrastructure  Assistance  Program 

agency:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Notica  of  availability  of  funds. 


3 


SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  issues  this 
Notice  describing  the  conditions  imder 
which  applications  will  be  received 
under  the  Tel*:ommunications  and 
Information  Infrastructure  Assistance 
Program  (TIIAp)  and  how  NTIA  will 
determine  which  applications  it  will 
fund.  THAP  assists  eligible 
organizations  by  promoting  the 
widespread  use  and  availability  of 
advanced  telecommunications  and 
information  technologies  in  the  public 
and  non-profit  sectors.  By  providing 
matching  grants  for  information 
infrastructure  projects,  this  program  will 
help  develop  9  nationwide,  interactive, 
multimedia  information  infrastructure 
that  is  accessible  to  all  Americans,  in 
rural  as  well  8$  urban  areas. 
DATES:  Complete  applications  for  the 
Fiscal  Year  1999  TIIAP  grant  program 
must  be  mailed  or  hand-carried  to  the 
address  indicted  below  and  received 
by  NTIA  no  later  than  9:00  p.m.  EST, 
March  11.  1996- 

ADDRESSES:  Amplications  must  be 
mailed  to:        ; 

Telecommunications  and  Information 
Infrastructute  Assistance  Program, 
National  Telecommimications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  1401 
Constitutioi^  Avenue,  NW,  HCHB, 
Room  4092,  Washington.  D.C.  20230 
Or  hanq-delivered  to: 
Telecommunications  and  Infonnation 
Infrastructure  Assistance  Program, 
National  Telecommimications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  Room 
1874,  Herbetl  Clark  Hoover  Building, 
1401  Constitution  Avenue,  NW, 
Washington*  D.C.  20230 
Room  1874  |s  located  at  entrance  #10 
on  15th  StreetiNW,  between 
Pennsylvania  fend  Constitution 
Avenues. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Stephen  J.  Downs.  Director  of  the 


Telecommimications  and  Information 
Infirastructure  Assistance  Program. 
Telephone:  202/482-2048;  fax:  202/ 
501-5136;  e-mail:  tiiap®ntia.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Program  Purposes  ' 

NTIA  announces  the  sixth  annual 
round  of  a  competitive  matching  grant 
program,  the  Telecommunications  and 
Infonnation  Infrastructure  Assistance 
Program  (TIIAP).  TRAP  was  created  to 
promote  the  development,  widespread 
availability,  and  use  of  advanced 
telecommunications  and  information 
technologies  to  serve  the  public  interest. 

To  accomplish  this  objective,  TRAP 
will  provide  matching  grants  to  state, 
local,  and  tribal  governments; '  non- 
profit health  care  providers  and  public 
health  institutions;  schools;  libraries; 
museums;  colleges;  universities;  public 
safety  providers;  non-profit  community- 
based  organizations;  and  other  non- 
profit entities.  TRAP  will  support 
projects  that  improve  the  quality  of.  and 
the  public's  access  to,  cultural, 
educational,  and  training  resources; 
reduce  the  cost,  improve  the  quality, 
and/or  increase  the  accessibiUty  of 
health  care  and  public  health  services; 
promote  responsive  public  safety 
services;  improve  the  effectiveness  and 
efficiency  of  government  and  public 
services;  and  foster  communication, 
resource-sharing,  and  economic 
development  within  communities,  both 
rural  and  urban. 

Authority 

Title  n  of  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Bill  for  Fiscal  Year 
1999,  Pub.  L.  No.  105-277  (1998). 

Funding  Availability 

Approximately  $1 7  million  is 
available  for  federal  assistance.  A  small 
amount  of  funds  that  have  been 
deobligated  from  grants  awarded  in 
previous  fiscal  years  may  also  be 
available  for  Fiscal  Year  1999  grants. 
Based  on  past  experience,  NTIA  expects 
this  year's  grant  round  to  be  very 
competitive.  In  Fiscal  Year  1998,  NTLA 
received  more  than  750  applications 
collectively  requesting  more  than  $300 
million  in  grant  funds.  From  these 
applications,  the  Department  of 
Commerce  announced  46  TRAP  awards 
totaling  $18.5  million  in  federal  funds. 

Based  on  previous  grant  rounds, 
TRAP  anticipates  that  the  average  size 
of  a  grant  award  will  be  approximately 
$350,000  and  last  between  two  and 


'  American  Indian  Tribes  and  Alaska  Native 
Villages. 


three  years.  An  applicant  may  request 
up  to  $650,000  in  total  federal  support. 

Eligible  Organizations 

Non-profit  entities;  state,  local,  and 
tribal  governments;  and  colleges  and 
universities  are  eligible  to  apply. 
Although  individuals  and  for-profit 
organizations  are  not  eligible  to  apply, 
they  may  participate  as  project  partners. 

Matching  Funds  Requirements 

Grant  recipients  under  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
Applicants  must  document  their 
capacity  to  provide  matching  funds. 
Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  contributions.  Grant 
funds  under  this  program  are  usually 
released  in  direct  proportion  to  local 
matching  funds  utilized  and 
docimiented  as  having  been  expended. 
NTLA  will  provide  up  to  50  percent  of 
the  total  project  cost,  unless  the 
applicant  can  document  extraordinary 
circumstances  warranting  a  grant  of  up 
to  75  percent.  Generally,  federal  funds 
(such  as  grants)  may  not  be  used  as 
matching  funds,  except  as  provided  by 
federal  statute.  If  you  plan  to  use  funds 
from  a  federal  agency,  you  should 
contact  the  federal  agency  that 
administers  the  funds  in  question  and 
obtain  documentation  from  that 
agency's  Office  of  General  Counsel  to 
support  the  use  of  federal  funds  for 
matching  purposes. 

Completeness  of  Application 

TRAP  will  initially  review  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  The  required 
elements  are  listed  and  described  in  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  1999.  Each  of  the  required 
elements  must  be  present  and  clearly 
identified.  Failure  to  do  so  may  result  in 
rejection  of  the  application. 

Application  Deadline 

As  noted  above,  complete 
applications  for  the  Fiscal  Year  1999 
TRAP  grant  program  must  be  received 
by  NTIA  no  later  than  9:00  p.m.  EST. 
March  11, 1999.  A  postmark  date  is  not 
sufficient.  Applications  which  have 
been  provided  to  a  delivery  service  on 
or  before  March  10, 1999,  vrith 
"delivery  guaranteed"  before  9:00  p.m. 
on  Mardi  11, 1999,  will  be  accepted  for 
review  if  the  appUcant  can  document 
that  the  application  was  provided  to  the 
delivery  service  with  delivery  to  the 
address  listed  above  guaranteed  prior  to 
the  closing  date  and  time.  Applications 
will  not  be  accepted  via  facsimile 
machine  transmission  or  electronic 
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mail.  NTIA  anticipates  that  it  will  take 
approximately  six  months  to  complete 
the  review  of  applications  and  m^e 
final  funding  decisions. 

Program  Funding  Priorities 

NTIA  supports  innovative  and 
exemplary  projects  that  can  serve  as 
models  for  using  information 
infrastructure  in  the  public  and  non- 
profit sectors  and  thereby  contribute  to 
the  development  of  an  advanced 
National  Information  Infrastructure 
(Nil). 2  NTIA  believes  that  every  project 
supported  under  TIIAP  should  be  a 
nationally  significant  demonstration  of 
how  telecommunications  and 
information  technologies  can  be  used  to 
extend  valuable  services  and 
opportunities  to  all  Americans, 
especially  the  underserved. 
"Underserved"  refers  to  individuals  and 
commimities  that  are  subject  to  barriers 
that  limit  or  prevent  their  access  to  the 
benefits  of  information  infrastructure 
technologies  and  services.  In  terms  of 
information  infrastructure,  these 
barriers  may  be  technological, 
geographic,  economic,  physical, 
linguistic,  or  cultural. 

NTIA  expects  each  project  to  serve  as 
a  national  model  and  offer  potentially 
new  and  useful  insights  into  the  use  of 
network  technologies.  Each  project 
should  identify  specific  problems  or 
needs  in  a  commimity,  use  information 
infrastructure  services  and  technologies 
to  offer  concrete  solutions,  and  produce 
measurable  outcomes.  TIIAP 
emphasizes  the  application  of 
technology  to  meet  people's  needs,  and 
not  simply  on  the  technology  as  an  end 
in  itself.  In  addition,  the  development  of 
the  Nn  depends  upon  the  contribution 
of  a  wide  variety  of  skills,  ideas,  and 
perspectives.  Therefore,  TIIAP- 
supported  projects  should,  to  the 
greatest  degree  possible,  reach  out  to  all 
members  of  a  community  and  catalyze 
partnerships  ^  to  help  erase  the 
distinction  between  information 
"haves"  and  "have-nots." 

As  a  national  program,  TIIAP 
supports  a  variety  of  model  projects 


'The  National  Information  Infrastructure  (Nil)  is 
a  federal  policy  initiative  to  facilitate  and  accelerate 
the  development  and  utilization  of  the  nation's 
information  infrastructure.  The  Admiiustration 
envisions  the  NH  as  a  seamless  web  of 
communications  networks,  computers,  databases, 
and  consumer  electronics  that  will  put  vast 
amounts  of  Information  at  users'  fingertips.  For 
more  information  on  various  aspects  of  the  Nil 
initiative,  see  The  National  Information 
Infrastructure:  Agenda  for  Action,  58  Fed.  Reg. 
49,025  (September  21, 1993). 

'  A  "partner"  is  defmed  as  an  organization  that 
supplies  cash  or  in  kind  resources  and/or  plays  an 
active  role  in  the  planning  and  implementation  of 
the  project 


among  different  application  areas,^ 
geographic  regions,  and  underserved 
populations.  Each  project  awarded  a 
grant,  however,  must  be  innovative  in 
its  application  of  technology.  TIIAP 
defines  innovation  broadly.  It  can 
encompass,  but  is  not  restricted  to,  a 
new  application  of  proven  technologies; 
a  creative  strategy  for  overcoming 
traditional  barriers  to  access;  a  new 
configuration  of  existing  information 
resources;  or  uses  of  cutting  edge 
technologies. 

For  FY  1999,  TIIAP  is  especially 
interested  in  projects  developed  by 
smaller,  locally-based  organizations  that 
both  serve  and  represent  technologically 
underserved  communities  across  the 
nation.  For  example,  these  organizations 
may  include  but  are  not  limited  to: 
community-based  organizations;  small 
non-profits;  colleges  and  universities 
serving  rural  communities;  Historically 
Black  Colleges  and  Universities, 
Hispanic  Serving  Institutions,  and 
Tribal  Colleges  and  Universities;  and 
organizations  representing 
Empowerment  Zones  and  Enterprise 
Communities.  TEAP  wants  to  build  the 
capacity  of  smaller  organizations  that 
work  closely  with  the  community. 
These  non-profits  often  are  able  to 
understand  the  local  dynamics  that  are 
helpful  in  defining  the  problem  and 
creating  a  community-driven,  successful 
solution. 

For  the  FY  1999  grant  competition, 
TEAP  is  also  especially  interested  in 
projects  that  propose  to  use  advanced 
network  technologies  to  enhance  the 
quality  and  efficiency  of  services 
delivered  through  non-profit 
organizations.  Driven  by  research  efforts 
in  academia,  the  federal  government, 
and  the  private  sector,'  technological 
advances  promise  to  improve 
significantly  the  quafity  of  today's 
networks.  For  example,  higher 
bandwidth  networks  will  afford  the 
opportunity  to  deliver  high  resolution 
video  to  the  desktop;  emerging  wireless 
networks  will  give  end  users  greater 
flexibility  in  how  and  when  they  can 
access  information.  TIIAP  encourages 
applicants  to  explore  the  capabilities  of 
these  technologies. 

AppUcants  who  are  not  ready  to 
prepare  a  project  demonstrating 
innovative  uses  of  advanced  network 
technologies  this  year  may  want  to 
consider  preparing  a  planning  grant. 
While  the  emphasis  for  Fiscal  Year  1999 
is  on  projects  that  deploy,  use,  and 


^For  a  discussion  of  the  application  areas  TEAP 
supfKirts,  please  see  Notice,  page  6. 

'  The  Internet2  and  the  Next  Generation  Internet 
initiatives  are  but  two  examples  of  the  partnerships 
working  to  enhance  the  quality  of  today's 
networking  technologies. 


evaluate  the  use  of  information 
infrBStructure  applications,  NTIA  will 
also  consider  allocating  a  limited 
amount  of  funds  to  support  outstanding 
plimning  projects  that  explore  potential 
uses  of  advanced  network  technologies. 
Applications  for  such  projects  will  be 
evaluated  against  the  same  criteria 
applied  to  all  other  applications. 

In  Fiscal  Year  1999.  TIIAP  will 
support  projects  in  five  application 
areas:  Community  Networking; 
Education,  Culture,  and  Lifelong 
Learning;  Health;  Pubhc  Safety;  and 
Public  Services.  Each  application  will 
be  reviewed  with  other  applications  in 
the  same  area.  In  this  grant  round,  TIIAP 
is  especially  interested  in  projects  that 
cut  across  application  areas  to  better 
serve  the  needs  of  individuals  and 
communities.  Different  application 
areas  often  share  the  same  end  users. 
TIIAP  encourages  applications  in  which 
the  use  of  network  technology  enables 
partners  in  different  disciplines  (e.g., 
health,  education,  and  public  safety)  to 
share  information.  For  example,  health 
providers  and  field  emergency  services 
that  share  responsibility  in  the  rescue 
and  care  of  accident  victims,  or  schools 
and  social  service  providers  that  work  to 
serve  the  same  families,  could  benefit  by 
increasing  coordination  and  information 
sharing. 

The  live  application  areas  are 
described  below. 

Community  Networking 

This  area  focuses  on  multi-purpose  , 
projects  that  enable  a  broad  range  of 
commimity  residents  and  organizations 
to  communicate,  share  information, 
promote  community  economic 
development,  and  participate  in  civic 
activities.  While  TIIAP  will  continue  to 
support  a  full  range  of  projects  in  the 
Community  Networking  application 
area,  this  year  TIIAP  is  particularly 
interested  in  projects  that:  (1)  provide 
individual  end  users  with  sophisticated 
and  useful  tools  for  gathering, 
analyzing,  and  applying  a  variety  of 
information  resources  to  concrete 
community  or  regional  problems;  (2) 
enable  small  firms,  non-profit  providers 
of  services,  and  persons  involved  in 
community  development  to 
communicate,  share  resources,  and 
launch  collaborative  initiatives  more 
effectively  in  order  to  promote  local  or 
regional  community  and  economic 
development;  or  (3)  develop 
collaborative,  regional  approaches 
which  address  the  needs  of  both  rural 
and  urban  populations. 

Examples  of  Community  Networking 
projects  may  include,  but  -rould  not  be 
limited  to:  projects  involvii?g  multiple 
stakeholder  organizations  that  wish  to 


334 


link  services, 


Federal  Register /Vol.  64,  No.  1/ Monday,  January  4,  1999 /Notices 


reduce  duplicative  record- 


keeping, simp  lify  and/or  expand  end- 
user  access  to  a  variety  of  information 
resources,  enj  age  in  initiatives  that 
would  not  ha  re  been  possible  without 
networking  te  dinologies,  or  provide 
information  across  various  application 
areas  within  a  specific  geographic 
region. 

Education,  Ci  ilhire,  and  Lifelong 
Learning 

Projects  in  i  his  area  seek  to  improve 
education  an(  training  for  learners  of  all 
ages  and  prov  ide  cultural  enrichment 
through  the  u^  of  information 
infrastructure'  in  both  traditional  and 
non-traditional  settings.  While  TIIAP 
will  continue  ito  support  a  full  range  of 
projects  in  th^  Education,  Culture,  and 
Lifelong  Lear<ung  application  area,  this 
year  TIIAP  is  particularly  interested  in 
projects  whicn  propose  partnprships 
among  multiple  institutions  to  address 
Ufelong  learning  needs. 

Examples  of  Education,  Culture,  and 
Lifelong  Learjiing  projects  may  include, 
but  would  not  be  limited  to:  projects 
that  explore  amative  partnerships 
among  schools,  libraries,  museums, 
colleges,  or  universities  to  deliver 
network-based  learning  resources; 
projects  linking  workplaces  and  job- 
training  sites  p  educational  institutions; 
projects  that  gnrich  communities  by 
delivering  ontline  informational, 
educational,  4nd  cultural  services  from 
public  libraries,  museums,  and  other 
cultural  centars;  and  projects  that  allow 
users  to  collaborate  in  the  creation  of 
cultural  works  or  participate  actively  in 
meaningful  oi  i-line  learning  exchanges. 

Health 

Projects  in  this  area  involve  the  use  of 
information  infrastructure  in  the 
dehvery  of  hmlth  care  and  public  health 
services.  Whi|e  TIIAP  wrill  continue  to 
support  a  fuU  range  of  projects  in  the 
Health  appliaation  area,  this  year  TIIAP 
is  particularly  interested  in  projects  that 
support  the  delivery  of  public  health 
services  such!  as  efforts  to  identify 
physical,  mental,  and  environmental 
health  probletns;  define  priorities  for 
public  health] response;  prevent  disease, 
injury,  and  debility;  and  enforce  laws 
and  regulations  that  protect  physical, 
mental,  and  environmental  health. 

Examples  c^f  Health  projects  may 
include,  but  irould  not  be  limited  to: 
systems  that  improve  the  care  and 
treatment  of  patients  in  their  homes; 
telemedicine  systems  that  offer  new 
approaches  t^  extending  medical  and 
dental  expertise  to  rural  or  underserved 
urban  areas  or  non-traditional  settings; 
projects  designed  to  improve 
conununicati  w  between  health  care 


providers  and  patients  and  enable 
consumers  to  participate  more  actively 
in  their  health  care;  projects  to  improve 
treatment  of  patients  in  emergency 
situations  and  extend  trauma  care 
services  beyond  the  emergency  room; 
and  networks  or  information  services 
aimed  at  disease  prevention  and  health 
promotion. 

Public  Safety 

Projects  in  this  area  will  seek  to 
increase  the  effectiveness  of  law 
enforcement  agencies,  emergency, 
rescue,  and  fire  departments,  the  court 
system,  or  other  entities  involved  in 
providing  safety  services  that  respond 
to,  prevent,  or  intervene  in  crises.  While 
TIIAP  will  continue  to  support  a  full 
range  of  projects  in  the  Pubhc  Safety 
application  area,  this  year  TIIAP  is 
particularly  interested  in  projects  that 
include  multiple  agencies  (such  as  those 
that  combine  police,  emergency  medical 
services,  fire  companies,  or  courts)  or 
participation  across  municipal 
boundaries. 

Examples  of  Public  Safety  projects 
may  include,  but  would  not  be  limited 
to:  projects  that  facilitate  information 
exchange  among  public  safety  agencies 
located  in  single  or  multiple  geographic 
areas  to  increase  efficiency  and  share 
resources,  including  spectrum 
resources;  projects  that  provide 
information  in  a  timely  manner  to  "first- 
response  officials,"  such  as  police 
officers,  emergency  medical  technicians, 
and  firefighters;  projects  that  help 
public  safety  agencies  provide 
commimity  outreach  services;  and 
projects  that  aim  to  increase  the  safety 
and  security  of  children  and  reduce 
domestic  violence. 

Public  Services 

Projects  in  this  area  aim  to  improve 
the  delivery  of  services  to  people  with 
a  range  of  social  service  needs.  This  area 
includes,  for  example,  employment 
counseling,  housing  and  transportation 
support,  dbild  welfare,  food  assistance, 
and  other  services  typically  delivered  by 
state,  tribal,  and  local  governments  or  by 
community-based  non-profit 
organizations.  While  TRAP  will 
continue  to  support  a  full  range  of 
projects  in  the  Public  Services 
application  area,  this  year  TIIAP  is 
particularly  interested  in  projects  that 
aim  to  link  multiple  organizations  to 
provide  a  client-based  focus  to  the 
delivery  of  services.  Such  projects 
would  focus  on  the  comprehensive 
needs  of  individuals  and  families  who 
require  the  coordinated  services  of 
multiple  organizations. 

Examples  of  Public  Services  projects 
may  include,  but  would  not  be  limited 


to:  projects  that  use  information 
technology  creatively  to  promote  self- 
sufficiency  and  independence  among 
individuals  and  families;  electronic 
information  and  referral  services  that 
provide  information  on  a  variety  of 
community-based  and  government 
services;  projects  that  make  public 
agencies  more  accessible  and  responsive 
to  community  residents;  electronic 
benefits  transfer  projects;  projects  that 
employ  geograpWc  information  systems 
to  study  demographic  or  environmental 
trends  and  target  community  strategies 
to  assist  individuals;  and  projects  that 
focus  on  the  needs  of  special 
communities,  such  as  seniors  or 
individuals  with  disabilities. 

Limitations  on  Project  Scope 

Projects  funded  by  TIIAP  must  meet 
the  Program  Fimding  Priorities 
described  in  this  Notice.  Projects  must 
involve  innovative  approaches  to  the 
delivery  of  useful,  practical  services  in 
real-world  environments  within  the 
grant  award  period. 

Listed  below  are  types  of  projects 
TIIAP  will  not  support  in  Fiscal  Year 
1999. 

(1)  One- Way  Networks.  TIIAP  will  not 
support  construction  or  extensions  of 
one-way  networks,  that  is,  networks 
which  deliver  information  to  a  passive 
audience;  all  networks  and  services 
proposed  for  TIIAP  support  must  be 
interactive.  *  For  example,  TIIAP  will 
not  fund  one-way  broadcast  systems, 
tape  duplication  and/or  delivery 
projects,  or  any  project  which  does  not 
permit  the  end  user  in  some  fashion  to 
•select  the  information  he  or  she  will 
receive. 

(2)  Single-Organization  Projects. 
TIIAP  will  not  support  projects  whose 
primary  emphasis  is  on  the  internal 
commimications  needs  of  a  single 
organization,  even  if  the  organization 
has  a  considerable  nimiber  of  offices  in 
different  cities  or  regions  of  the  country. 
For  example,  TIIAP  wdll  not  consider 
projects  that  create  or  expand  Local 
Area  Networks  or  internal  e-mail 
systems  whose  end  users  are 
principally,  or  exclusively,  staff 
members  of  a  single  organization. 
However,  TIIAP  will  support 
appUcations  that  extend 
communications  among  multiple 
organizations  and  agencies  within  a 
governmental  jurisdiction.  Projects 
should,  to  the  maximum  degree  feasible, 


*  "Interactivity"  is  defined  as  the  capacity  of  a 
communications  system  to  allow  end  users  to 
communicate  directly  with  other  users,  either  in 
real  time  (as  in  a  video  teleconference)  or  on  a  store- 
and-forward  basis  (as  with  electronic  mail),  or  to 
seek  and  gain  access  to  information  on  an  on- 
demand  basis,  as  opposed  to  a  broadcast  basis. 
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include  appropriate  partnerships,  with 
plans  for  inter-organizational 
commimications  among  the  partners. 

(3)  Replacement  or  Upgrade  of 
Existing  Facilities.  TIIAP  will  not 
support  any  projects  whose  purpose  is 
to  upgrade  or  replace  existing  systems, 
add  workstations  or  servers  to  existing 
networks,  or  complete  the  installation  of 
a  network. 

In  addition,  TIIAP  will  not  support 
projects  whose  primary  purpose  is  to 
develop  content,  hardware,  or  software, 
to  provide  training  on  the  use  of  the 
information  infrastructure, '  or  to  build 
voice-based  systems. 

(1)  Content  Development  Projects. 
Many  projects  necessarily  involve  some 
modification  or  development  of 
content.  *  Therefore,  TIIAP  vdll  support 
projects  in  which  the  creation  or 
conversion  of  content  is  part  of  a  larger 
effort  to  utilize  information 
infrastructure  technologies  to  address 
real-world  problems.  However,  TIIAP 
will  not  support  projects  whose  primary 
purpose  is  to  develop  data  resources,  or 
in  any  other  way  produce  information 
content.  For  example,  TIIAP  will  not 
consider  projects  which  are  designed 
only  to  develop  curriculvmi,  create 
databases,  convert  existing  paper-based 
information  to  a  digital  format,  digitize 
existing  graphics  collections,  or 
establish  World  Wide  Web  sites. 

(2)  Hardware  or  Software 
Development  Projects.  Some  projects 
may  require  limited  software 
development  or  the  customization  or 
modification  of  existing  software  or 
hardware  in  order  to  meet  particular 
end-user  requirements  or  to  enable  the 
exchange  of  information  across 
networks.  However,  the  creation  of  a 
software  or  hardware  product  cannot  be 
a  project's  primary  purpose. 

(3)  Training  Projects.  While  TIIAP 
does  consider  training  to  be  an  essential 
aspect  of  most  implementation  projects, 
TIIAP  will  not  support  projects  whose 
primary  purpose  is  to  provide  training 
in  the  use  of  software  applications, 
Internet  use,  or  other  use  of  information 
infrastructure. 

(4)  Voice-based  Systems.  Two-way, 
interactive  voice  networks  are  an 
important  element  of  the  existing 
information  infrastructure.  Voice  as  a 
means  for  conveying  information  and 


' ''  "Information  infrastructure"  includes 
telecommunication  networks,  computers,  other 
end-user  devices,  software,  standards,  and  skills 
that  collectively  enable  people  to  connect  to  each 
other  and  to  a  vast  array  of  services  and  information 
resources. 

•  "Content  development"  refers  to  the  creation  of 
information  resources,  such  as  databases  or  World 
Wide  Web  sites,  for  the  purpose  of  dissemination 
through  one  or  more  on-line  services. 


voice  input  tools  play  critical  roles  in 
ensuring  people  with  disabilities  have 
access  to  network  technology.  However, 
TEAP  will  not  support  projects  whose 
primary  purpose  is  to  either  build  or 
install  voice-based  communication 
networks  such  as  call  centers  or  two- 
way  radio  networks. 

Review  Criteria 

Reviewers  will  review  and  rate  each 
application  using  the  following  criteria, 
liie  relative  weights  of  each  criterion 
are  identified  in  parentheses. 

1.  Project  Definition  (10%) 

Each  application  will  be  judged  on 
the  overall  purpose  of  the  proposed 
project  and  its  potential  impact  on  a 
community.  In  assessing  the  "Project 
Definition,"  reviewers  will  examine  the 
degree  to  which  the  applicant  clearly: 
(1)  identifies  a  specific  problem(s)  or 
need(s]  within  the  community  to  be 
served;  (2)  proposes  a  feasible  means  of 
addressing  the  commimity's  problem(s) 
employing  network  services  and 
technologies;  and  (3)  identifies 
anticipated  outcomes  and  potential 
impacts  that  are  both  realistic  and 
measurable. 

Reviewers  wall  assess  the  degree  to 
which  an  applicant  convincingly  links 
the  three  major  elements — problem, 
solution,  and  outcomes. 

2.  Evaluation  (15%) 

Each  application  will  be  rated  on  the 
quality  of  its  plans  for  evaluation  and  its 
potential  to  measure  both  the 
effectiveness  and  efficiency  of  the 
proposed  solution(s)  and  anticipated 
outcome(s)  of  the  project. 

Reviewers  also  will  assess  the  degree 
to  which  the  evaluation  links  to  the 
overall  formulation  of  project  goals  and 
objectives  (i.e.,  the  problem,  solution, 
and  anticipated  outcomes  identified  in 
the  "Project  Definition"  section)  and  the 
Review  Criteria  treated  below. 

When  examining  an  applicant's 
evaluation,  reviewers  will  assess  the 
evaluation  design,  an  implementation 
plan  for  the  evaluation,  and  the 
allocation  of  resources  (i.e.,  budget, 
staff,  and  management)  for  evaluation. 
Reviewers  will  also  analyze  the 
evaluation  questions;  the 
methodological  approach  for  answering 
the  evaluation  questions;  how  data  will 
be  collected;  and  how  the  data  vnll  be 
analyzed.  Finally,  reviewers  vnll  assess 
the  quaUfications  of  any  proposed 
evaluators. 

3.  Significance  (20%) 

When  considering  "Significance," 
reviewers  v\rill  assess  the  degree  to 


which  the  proposed  project  is 
innovative  and  can  serve  as  a  model. 

When  rating  the  degree  to  which  an 
apphcation  demonstrates  innovation, 
reviewers  will  use  their  experience  as 
experts  in  their  respective  fields  to 
determine  whether  a  proposed  project 
introduces  a  unique  or  novel  approach 
6uid  extends  the  state-of-the-art  in  a 
given  application  area.  As  noted  in  the 
section  on  "Program  Funding 
Priorities,"  reviewers  will  assess 
innovation  broadly,  examining  both  the 
technology  to  be  used  and  the 
application  of  technology  in  a  particular 
setting,  to  serve  a  particular  population, 
or  to  solve  a  particular  problem. 
Reviewers  will  examine  each  project  in 
a  national  context  and  ask:  (1)  how  an 
application  compares  with, 
complements,  or  improves  upon  other 
activities  in  a  given  application  area, 
and  (2)  what  insight(s)  a  proposed 
project  could  add  to  what  is  known 
about  using  network  technologies  in  a 
given  application  area. 

With  respect  to  identifying  projects 
that  could  serve  as  models  for  other 
commimities  across  the  country, 
reviewers  will  draw  on  their  own 
experience  as  experts  in  the  field  to 
assess  the  degree  to  which  a  project  has 
the  potential  to  be  readily  duplicated  or 
adapted  to  other  communities  across  the 
country. 

4.  Project  Feasibility  (15%) 

Each  application  will  be  rated  on  the 
overall  feasibility  of  the  proposed 
project  and  its  plan  of  implementation. 
In  assessing  project  feasibility, 
reviewers  will  focus  on  the  following 
issues:  the  technical  approach;  the 
qualifications  of  the  applicant  team;  the 
proposed  budget  and  implementation 
schedule;  and  the  applicant's  plan  for 
sustaining  the  project  beyond  the  grant 
period. 

Reviewers  will  assess  how  the 
proposed  system  would  work,  how  it 
would  operate  with  other  systems,  the 
technological  alternatives  that  have 
been  examined,  the  plans  for  the 
maintenance  and/or  upgrading  of  the 
system,  and  the  capability  of  the  system 
to  accommodate  growth  and  new 
technological  developments.  Applicants 
are  expected  to  make  use  of  existing 
infrastructure  and  commercially 
available  telecommunications  services, 
imless  extraordinary  circumstances 
require  the  construction  of  new  network 
facilities. 

In  assessing  the  qualifications  of  the 
project  team,  reviewers  will  assess  the 
applicant  and  its  partners  to  determine 
if  they  have  the  resources,  expertise, 
and  experience  necessary  to  undertake 
the  project  and  complete  it  within  the 


336 


Federal  Register /Vol.  64,  No.  1/ Monday,  January  4.  1999 /Notices 


proposed  period.  Reviewers  will  also 
examine  the  proposed  duration  of  the 
project  to  detf  rmine  if  the 
implementation  schedule  is  reasonable. 

Reviewers  Will  analyze  the  budget  in 
terms  of  clarity  and  cost-effectiveness. 
The  proposed  budget  should  be 
appropriate  td  the  tasks  proposed  and 
sufficiently  detailed  so  that  reviewers 
can  easily  understand  the  relationship 
of  items  in  th0  budget  to  the  project 
narrative.       i 

Finally,  reviewers  will  examine  the 
potential  long-term  viability  of  the 
applicant's  plans.  In  evaluating  the 
plan,  reviewefs  will  consider  the 
economic  cirt^iunstances  of  the 
community  ot  communities  to  be  served 
by  the  proposed  project  and  the 
applicant's  strategies  to  sustain  the 
project  after  tjie  completion  of  the  grant. 

5.  Communitj  Involvement  (20%) 

Each  applidation  will  be  rated  on  the 
overall  level  of  community  involvement 
in  the  develo|)ment  and  implementation 
of  the  proposed  project.  Reviewers  will 
pay  pairticulat  attention  to  the 
partnerships  Involved,  the  strength  and 
diversity  of  support  for  the  project 
within  the  cojnmunity,  the  support  for 
the  project's  and  users,'  and  any 
applicable  privacy  and  security  issues. 

Reviewers  ivill  examine  the  breadth  of 
community  involvement  to  ensure  it 
includes  the  development  of 
partnerships  ^ong  unaffiliated 
organization^'"  from  the  public,  non- 
profit, or  priviate  sectors,  as  an  integral 
part  of  each  p(roject.  TIIAP  considers 
partners  to  b^  organizations  that  supply 
cash  or  in-kiiid  resources  and/ or  play  an 
active  role  in  the  planning  and 
implementation  of  the  project. 
Reviewers  will: 

(1)  Examine  the  steps  the  applicant 
has  taken  to  involve  a  variety  of 
community  stakeholders  in  project 
development  and  the  plans  for  ongoing 
community  imvolvement  in  the  project. 
Reviewers  wi|l  look  for  evidence  of 
demand,  fronl  the  community,  the  end 
users,  and  th*  potential  beneSciaries, 
for  the  services  proposed  by  the  project; 

(2)  Considar  tne  degree  of  attention 
paid  to  the  n0eds,  skills,  working 
conditions,  a4id  living  environments  of 
the  targeted  etod  users.  Reviewers  will 
also  consider]  the  extent  to  which 


»An  "end  user]'  is  one  who  customarily  employs 
or  seelu  access  to.  rather  than  provides,  information 
infrastructure.  Aa  end  user  may  be  a  consumer  of 
information  (e.g.Ja  member  of  the  public  employing 
a  touch-screen  p* blic  access  terminal):  may  be 
involved  in  an  irf  eractive  communication  with 
other  end  users;  it  may  use  information 
infrastructure  to  irovide  services  to  the  public. 
°"Unafriliate<  "  organizations  are  institutions 


applicants  involve  representatives  from 
a  broad  range  of  potential  users  in  both 
the  design  and  implementation  of  the 
project  and  consider  the  varying  degrees 
of  abilities  of  all  end  users,  including 
individuals  with  disabilities; 

(3)  Assess  the  apphcant's  plans  for 
training  end  users,  upgrading  their 
skills,  and  building  community 
awareness  and  knowledge  of  the  project; 

(4)  Evaluate  the  steps  applicants  have 
taken  to  involve  and  document  the 
support  of  a  variety  of  stakeholder 
groups  and  organizations;  and 

(5)  examine  the  applicant's  efforts  to 
safeguard  the  privacy  of  the  end  users 
and  beneficiaries ' '  of  the  project.  In 
circumstances  where  proprietary  or 
sensitive  individual  data  is  involved, 
reviewers  will  closely  examine  the 
applicant's  strategies  for  addressing  the 
privacy  and  confidentiality  of  user  data. 

6.  Reducing  Disparities  (15%) 

Reviewers  will  assess  the  degree  to 
which  each  application  targets 
underserved  communities  specifically 
and/or  reaches  out  to  underserved 
groups  within  a  broader  community. 
"Underserved"  refers  to  individuals  and 
communities  that  are  subject  to  barriers 
that  limit  or  prevent  their  access  to  the 
benefits  of  information  infrastructure 
and  services.  These  barriers  may  be 
technological,  geographic,  economic, 
physical,  linguistic,  or  cultural.  For 
example, 

(1)  A  rural  community  may  be 
geographically  isolated  from 
information  resources  and  lack  local 
technical  expertise  to  help  install  and 
manage  the  network  infi-astructure; 

(2)  An  inner  city  neighborhood  may 
contain  large  numbers  of  potential  end 
users  who  lack  the  technical  and 
financial  resources  to  access  the 
information  infi-astructure;  or 

(3)  People  with  disabilities  may  need 
a  variety  of  special  hardware  or  software 
interfaces  to  facilitate  their  use  of  the 
information  infrastructure. 

Reviewers  will  assess  evidence  of 
community  need  and  the  applicant's 
proposed  strategies  for  overcoming 
barriers  to  the  access  and  use  of 
information  technologies.  Reviewers 
will  focus  on  the  applicant's  strategies 
for  reaching  out  to  targeted  groups  and 
for  tailoring  services  which  address  the 
learning  mechanisms,  attitudes, 
abilities,  and  customs  of  the 
community. 


that  do  not  have 


brmal  associations  or 


relationships  wit  i  the  applicant 


■  ■  Project  beneflciaries  are  those  individuals  or 
organizations  deriving  beneflts  from  a  project's 
outcome(s).  A  project  beneficiary  may  also,  but  not 
necessarily,  be  a  project  end  user. 


7.  Documentation  and  Dissemination 
(5%) 

Applicants  will  also  be  rated  on  the 
quality  of  their  plans  for  documentation 
and  dissemination.  Reviewers  will 
assess  whether  an  applicant  has 
allocated  sufficient  funds  and  resources 
to  document  project  activities  and 
disseminate  project  findings  and  lessons 
learned. 

Applicants  will  be  rated  on  the  extent 
to  wldch  their  dociunentation  plans 
include  effective  record  keeping 
strategies  that  will  assist  in  the 
applicant's  assessment  of  the  project 
and  facilitate  future  evaluations  of  the 
applicant's  efforts.  Reviewers  will  also 
assess  an  applicant's  plans  for 
disseminating  the  knowledge  gained  as 
a  result  of  the  project. 

Eligible  Costs 

Eligible  Costs.  Allowable  costs 
incurred  under  approved  projects  shall 
be  determined  in  accordance  with 
applicable  federal  cost  principles,  i.e., 
OMB  Circular  A-21.  A-67,  A-122,  or 
Appendix  E  of  45  C.F.R.  Fart  74.  If 
included  in  the  approved  project 
budget,  TIIAP  will  allow  costs  for 
persoimel;  fringe  benefits;  computer 
hardware,  software,  and  other  end-user 
equipment;  telecommimication  services 
and  related  equipment;  consultants, 
evaluators,  and  other  contractual 
services;  travel;  rental  of  office 
equipment,  fumitxue,  and  space;  and 
supplies.  All  costs  must  be  reasonable 
and  directly  related  to  the  project. 

Indirect  Costs.  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  agency  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

Ineligible  Costs 

Costs  associated  with  the  construction 
or  major  renovation  of  buildings  are  not 
eligible.  While  costs  for  the  construction 
of  new  network  facilities  are  eligible 
costs,  applicants  are  expected  to  make 
use  of  existing  infrastructure  and 
commercially  available 
telecommimications  services.  Only 
under  extraordinary  circumstances  will 
the  construction  of  new  network 
facilities  be  approved.  Costs  of  the 
professional  services,  such  as 
instruction,  coimseling,  or  medical  care, 
provided  via  a  network  supported 
through  this  program  are  not  ehgible. 

Note  that  costs  that  are  ineligible  for 
TIIAP  support  may  not  be  included  as 
part  of  the  applicant's  matching  fund 
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contribution.  In  addition,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  for  Fiscal 
Year  1999  places  restrictions  on  eligible 
costs  for  applicants  which  are  recipients 
of  Universal  Service  Fund  discoimts 
and  applicants  receiving  assistance  from 
the  Department  of  Justice's  Regional 
Information  Sharing  Systems  Program  as 
part  of  the  project  costs. 
This  statute  provides: 

That  notwithstanding  any  other  provision 
of  law,  no  entity  that  receives 
telecommunications  services  at  preferential 
rates  under  section  254(b)  of  the 
Conmiunications  Act  of  1934  (47  U.S.C 
254(h))  or  receives  assistance  under  the 
regional  information  sharing  systems  grant 
program  of  the  Department  of  Justice  under 
part  M  of  title  I  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  (42 
U.S.C.  3796h)  may  use  funds  under  a  grant 
imder  this  heading  to  cover  any  costs  of  the 
entity  that  would  otherwise  be  covered  by 
such  preferential  rates  or  such  assistance,  as 
the  case  may  be.'^ 

Accordingly,  recipients  of  the  above- 
described  preferential  rates  or  assistance 
are  prohibited  from  including  any  costs 
that  would  be  covered  by  such 
preferential  rates  or  assistance  in  their 
proposed  THAP  grant  budget. 

Award  Period 

Successful  applicants  will  have 
between  12  and  36  months  to  complete 
their  projects.  While  the  completion 
time  will  vary  depending  on  the 
complexity  of  the  project,  NTIA  has 
found  that  most  applicants  require  at 
least  two  years  to  complete  and  fully 
evaluate  their  projects.  Acccvdingly, 
NTIA  encourages  applicants  to  propose 
projects  that  last  two  to  three  years. 

Selection  Process 

NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  TIIAP.  Listing  an 
application  in  such  a  notice  merely 
acknowledges  receipt  of  an  application 
that  will  compete  for  funding  with  other 
applications.  Publication  does  not 
preclude  subsequent  return  or 
disapproval  of  the  application,  nor  does 
it  ensure  that  the  application  will  be 
funded.  The  selection  process  will  last 
approximately  six  months  and  involves 
four  stages: 

(Ij  During  the  first  stage,  each  eligible 
appHcation  will  be  reviewed  by  a  panel 
of  outside  readers,  who  have 
demonstrated  expertise  in  both  the 
programmatic  and  technological  aspects 
of  the  application.  The  review  panels 
will  evaluate  applications  according  to 


the  review  criteria  provided  in  this 
Notice  and  make  non-binding  written 
recommendations  to  the  program. 

(2)  Upon  completion  of  the  external 
review  process,  program  staff  may 
analyze  applications  as  necessary. 
Program  staff  analysis  will  be  based  on 
the  degree  to  which  a  proposed  project 
meets  the  program's  funding  scope  as 
described  in  the  section  entitled 
"Limitations  on  Project  Scope;"  the 
eligibility  of  costs  and  matching  funds 
included  in  an  application's  budget;  '^ 
and  the  extent  to  which  an  appUcation 
complements  or  duplicates  projects 
previously  funded  or  under 
consideration  by  NTIA  or  other  federal 
programs.  The  analysis  of  program  staff 
will  be  provided  to  the  TIIAP  Director 
in  writing. 

The  tSaP  Director  then  prepares  and 
presents  a  slate  of  recommended  grant 
awards  to  the  Office  of 
Telecommunications  and  Information 
AppUcations'  (OTIA)  Associate 
•Administrator  for  review  and 
approval.  '•♦  The  Director's 
recommendations  and  the  Associate 
Administrator's  review  and  approval 
will  take  into  accoimt  the  following 
selection  factors: 

1.  The  evaluations  of  the  outside 
reviewers; 

2.  The  analysis  of  program  staff; 

3.  The  degree  to  wnich  the  proposed 
grants  meet  the  program's  priorities  as 
described  in  the  section  entitled 
"Program  Funding  Priorities;" 

4.  The  geographic  distribution  of  the 
proposed  grant  awards; 

5.  The  variety  of  technologies  and 
strategies  employed  by  the  proposed 
grant  awards; 

6.  The  extent  to  which  the  proposed 
grant  awards  represent  a  reasonable 
distribution  of  funds  across  application 
areas; 

7.  The  promotion  of  access  to  and  use 
of  the  information  infrastructure  by 
rural  communities  and  other 
imderserved  groups; 

8.  Avoidance  of  redundancy  and 
confhcts  with  the  initiatives  of  other 
federal  agencies;  and 

9.  The  availabiUty  of  funds. 

(3)  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  Official,  the 
NTIA  Admmistrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 


"Title  n  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental  Appropriations  Bill  for 
Fiscal  Year  1999,  Pub.  L  No.  105-277  (1998). 


>*See  discussion  of  "Eligible  Costs"  and 
"Matching  Funds  Requirements"  in  this  Notice. 

>*The  Office  of  Telecommunication  and 
Information  Applications  is  the  division  of  the 
National  Telecommunications  and  Information 
Administration  that  supervises  NTIA's  grant  awards 
programs. 


taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  appUcations.  taken  as 
a  whole,  satisfies  the  selection  factors 
described  above  and  the  program's 
stated  purposes  as  set  forth  in  the 
section  entitled  "Program  Purposes." 

(4)  After  applications  have  been 
selected  in  this  manner,  negotiations 
will  take  place  between  TIIAP  staff  and 
the  applicant.  These  negotiations  are 
intended  to  resolve  any  differences  that 
exist  between  the  applicant's  original 
request  and  what  TIL\P  proposes  to 
fimd,  and  if  necessary,  to  clarify  items 
in  the  application.  Not  all  applicants 
who  are  contacted  for  negotiation  will 
necessarily  receive  a  TIIAP  award.  Final 
selections  made  by  the  Administrator 
will  be  based  upon  the 
recommendations  by  the  Director  and 
the  OTIA  Associate  Administrator  and 
the  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  piuposes  as  set 
forth  in  the  section  entitled  "Program 
Purposes,"  upon  the  conclusion  of 
negotiations. 

Use  of  Program  Income 

Applicants  are  advised  that  any 
program  income  generated  by  a 
proposed  project  is  subject  to  special 
conditions.  Anticipated  program  income 
must  be  docmnfented  appropriately  in 
the  project  budget.  In  addition,  should 
an  application  be  fimded,  imanticipated 
program  income  must  be  reported  to 
THAP,  and  the  budget  for  the  project 
must  be  renegotiated  to  reflect  receipt  of 
this  program  income.  Program  income 
means  gross  income  earned  by  the 
recipient  that  is  either  directly 
generated  by  a  supported  activity,  or 
earned  as  a  result  of  the  award,  hi 
addition,  federal  policy  prohibits  any 
recipient  or  subrecipient  receiving 
federal  funds  from  the  use  of  equipment 
acquired  with  these  funds  to  provide 
services  to  non-federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services.  This  prohibition  does  not 
apply  to  services  provided  to  outside 
organizations  at  no  cost. 

Policy  on  Sectarian  Activities 

Applicants  are  advised  that  on 
December  22,  1995,  NTIA  issued  a 
notice  in  the  Federal  Register  on  its 
pohcy  wdth  regard  to  sectarian 
activities.  Under  NTIA's  policy,  while 
religious  activities  cannot  be  the 
essential  thrust  of  a  grant,  an 
application  will  not  be  ineUgible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
purpose  for  which  fimding  is  requested. 
Applicants  for  whom  thii  policy  may  be 
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relevant  should  read  the  policy  that  was 
published  in  tbe  Federal  Register  at  60 
FR  66491,  Dec.  22.1995. 

Waiver  Authority 

It  is  the  general  intent  of  NTIA  not  to 
waive  any  of  tne  provisions  set  forth  in 
this  Notice.  However,  under 
extraordinary  circumstances  and  when 
it  is  in  the  best  interest  of  the  federal 
government,  NTIA,  upon  its  own 
initiative  or  when  requested,  may  waive 
the  provisions  in  this  Notice.  Waivers 
may  only  be  granted  for  requirements 
that  are  discretionary  and  not  mandated 
by  statute.  Any  request  for  a  waiver 
must  set  forth  the  extraordinary 
cimmistances  for  the  request  and  be 
included  in  thp  application  or  sent  to 
the  address  pit>vided  in  the 
"Addresses"  *ction  above.  NTIA  will 
not  consider  a  request  to  waive  the 
application  deadline  for  an  application 
until  the  application  has  been  received. 

Other  Information 

Electronic  Information.  Information 
about  NTIA  and  TIIAP,  including  this 
doc\unent  and  the  Guidelines  for 
Preparing  Applications — Fiscal  Year 
1999,  can  be  rfetrieved  electronically  via 
the  Internet  using  the  World  Wide  Web. 
Use  http://wwfw.ntia.doc.gov  to  reach 
the  NTIA  honie  page  and  follow 
directions  to  Ibcating  information  about 
TIIAP.  TIIAP  ian  also  be  reached  via 
electronic  maH  at  tiiap@ntia.doc.gov. 

Application  Forms.  Standard  Forms 
424  (OMB  Approval  Number  0348- 
0044),  Application  for  Federal 
Assistance.  4a4A  (OMB  Approval 
Number  0348-0043).  Budget 
Information— 4Mon-Construction 
Programs;  anq  424B  (OMB  Approval 
Number  0348-i0040),  Assurances — Non- 
Construction  Programs,  (Rev  4-92),  and 
other  Departnient  of  Commerce  forms 
shall  be  used  In  applying  for  financial 
assistance.  These  forms  are  included  in 
the  Guidelinej  for  Preparing 
Applications-|-Fiscal  Year  1999,  which 
can  be  obtaine  d  by  contacting  NTIA  by 
telephone,  fax,  or  electronic  mail,  as 
described  in  tfce  "Addresses"  section 
above.  TIIAP  ^quests  one  original  and 
five  copies  of  the  application. 
Applicants  fot  whom  the  submission  of 
five  copies  presents  financial  hardship 
may  submit  oite  original  and  two  copies 
of  the  applicajion.  Notwithstanding  any 
other  provision  of  law,  no  person  is 
required  to  rejpond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  sipbject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number.  In 
addition,  all  abplicants  are  required  to 


submit  a  copy  of  their  application  to 
their  state  Single  Point  of  Contact 
(SPOC)  offices,  if  they  have  one.  For 
information  on  contacting  state  SPOC 
offices,  refer  to  the  Guidelines  for 
Preparing  Applications — Fiscal  Year 
1999. 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by  TIIAP, 
the  program  anticipates  receiving 
requests  for  copies  of  successful 
applications.  Applicants  are  hereby 
notified  that  the  applications  they 
submit  are  subject  to  the  Freedom  of 
Information  Act.  To  assist  NTIA  in 
making  disclosure  determinations, 
applicants  may  identify  sensitive 
information  and  label  it  "confidential." 

Type  of  Funding  Instnunent.  The 
funding  instnunent  for  awards  imder 
this  program  shall  be  a  grant. 

Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  applicable  federal  laws  and  federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  federal  financial  assistance  awards. 

Pre-Award  Activities.  If  an  applicant 
incurs  any  project  costs  prior  to  the 
project  start  date  negotiated  at  the  time 
the  award  is  made,  it  does  so  solely  at 
its  own  risk  of  not  being  reimbursed  by 
the  government.  Applicants  are  hereby 
notified  that,  notwithstanding  any  oral 
or  written  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  the  Department  of  Commerce  to 
cover  pre-award  costs. 

No  Obligation  for  Future  Funding.  If 
an  application  is  selected  for  funding, 
the  Department  of  Commerce  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

Past  Performance.  Unsatisfactory 
performance  of  an  applicant  under  prior 
federal  financial  assistance  awards  may 
result  in  that  applicant's  proposal  not 
being  considered  for  funding. 

Delinquent  Federal  Debts.  No  award 
of  federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinauent  federal  debt  until: 

1.  Tne  delinquent  accoimt  is  paid  in 
hill; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

Purchase  of  American  Made  Products. 
Applicants  are  hereby  notified  that  any 
equipment  or  products  authorized  to  be 
piutjiased  with  funding  provided  under 
this  program  must  be  American-made  to 
the  maximum  extent  feasible. 


Name  Check  Review.  All  non-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

Pnmary  Applicant  Certifications.  All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1 .  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  C.F.R.  Part  26,  Section 
105)  are  subject  to  15  C.F.R.  Part  26, 
"Nonprocurement  E)ebarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  C.F.R.  Part  26,  Section 
605)  are  subject  to  15  C.F.R.  Part  26, 
Subpart  F,  "Government  wide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

3.  Anti-Lobbjdng — Persons  (as  defined 
at  15  C.F.R.  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  §  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whidbever  is  greater;  and 

4.  Anti-Lobbying  Disclosure — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  a  covered 
federal  action,  such  as  the  awarding  of 
any  federal  contract,  the  making  of  any 
federal  grant,  the  making  of  any  federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  federal  contract, 
grant,  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities"  (OMB  Control  Number 
0348-0046),  as  required  under  15  C.F.R. 
part  28,  Appendix  B. 

Lower  "Tier  Certifications.  Recipients 
shall  require  applicants/bidders  for 
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subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  03-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 


LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

False  Statements.  A  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
§1001. 


Intergovernmental  Review. 
Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  a  "not  significant"  rule 
under  Executive  Order  12866. 
Larry  Iiring, 

Assistant  Secretary  for  Communications  and 
Information. 

(FR  Doc.  98-34228  Filed  12-31-98;  8:45  am] 
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DEPARTMErfTOF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Funding 
Priorities 


agency:  Department  of  Education. 
ACTION:  Notice  <)f  Proposed  Fimding 
Priorities  for  Fi^l  Years  1999-2000  for 
Certain  Centers  and  Projects. 


summary:  The  Secretary  proposes 
funding  phoritips  for  two  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
and  two  Disability  and  Rehabilitation 
Research  Projects  (DRRPs)  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1990-2000.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need. 
These  priorities!  ^^  intended  to  improve 
rehabihtation  services  and  outcomes  for 
individuals  with  disabiUties. 
DATES:  Commeqts  must  be  received  on 
or  before  February  3, 1999. 
AOORESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Dccma  Nangle,  U.S. 
Department  of  Bducation,  600  Maryland 
Avenue,  S.W.,  room  3418,  Switzer 
Building,  Washiagton,  D.C.  20202-2645. 
Comments  may  also  be  sent  through  the 
Internet:  commentsded.gov 

You  must  include  the  term  "Disability 
and  Rehabilitation  Research  Projects 
and  Centers"  in  the  subject  line  of  your 
electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommimical^ons  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna NangleOed .  gov 

Individuals  with  disabilities  may 
obtain  this  docximent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  cc^nputer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPI.EMENTARY  INFORMATION:  This 
notice  contains  proposed  priorities 
under  the  Disability  and  I^habilitation 
Research  Projects  and  Centers  Program 
for  two  RRTCs  related  to:  measuring 
rehabilitation  outcomes;  and 
rehabilitation  of  persons  with 
disabilities  from  minority  backgrounds. 
The  notice  also  contains  proposed 
priorities  for  tw0  DRRPs  related  to: 
dissemination  of  disability  and 
rehabilitation  research;  and  the 
international  exchange  of  information 
and  experts.  Thare  are  references  in  the 
proposed  priorities  to  NIDRR's  Long- 
Range  Plan  (LRP).  The  LRP  can  be 
accessed  on  the  World  Wide  Web  at: 


http://www.ed.gov/legislation/ 
FedRegister/announcements/ 1 998-4/ 
102698a.html.  These  proposed  priorities 
support  the  National  Education  Goal 
that  calls  for  every  adult  American  to 
possess  the  skills  necessary  to  compete 
in  a  global  economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764). 

The  Secretary  will  annoimce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Fimding  of  a  particular  project  depends 
on  the  final  priority,  the  availabihty  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Re^ster 
conciirrent  with  or  following  the  publication 
of  the  notice  of  final  priorities. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(b)(2)).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  piupose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  Individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 


Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  Institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resoiuces  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  Improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maxlmimi  social  and  economic 
Independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resoiut^s  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
thixiugh  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  indivldtials  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrotmds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  partictilarly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and. 
thus,  has  built  this  accotmtability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC.  NIDRR  wrill  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a).  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 
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PropoMd  General  Requironents 

The  Secretary  proposes  that  the 
following  requirements  apply  to  these 
RRTCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  the 
peer  review  process.  The  Secretary  is 
interested  in  receiving  conunents  on 
these  proposed  requirements: 

Eacn  RRTC  must  provide:  (1)  training 
on  research  methodology  and  applied 
research  experience;  and  (2)  training  on 
knowledge  gained  from  the  Center's 
research  activities  to  persons  with 
disabilities  and  their  families,  service 
providers,  and  other  appropriate  parties. 

Each  RRTC  must  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  conduct  a  state-of- 
the-sdence  conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
thegrant. 

The  RRTC  must  coordinate  with  other 
entities  carrying  out  related  research  or 
training  activities. 

Priorities 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities. 

Proposed  Priority  1 :  Measuring 
Rehabilitation  (Dutcomes 

Introduction 

Chapter  Four  of  NIDRR's  proposed 
LRP  (63  FR  57204)  discusses  issues  in 
medical  rehabilitation,  including 
research  on  rehabilitation  outcomes. 
There  is  a  need  to  develop  more 
effective  outcomes  measurement  tools  to 
determine  the  effectiveness,  including 
the  cost-effectiveness,  of  medical 
rehabilitation  interventions  and 
products.  Chapter  Seven  of  the 
Proposed  LRP  (63  FR  57211)  reviews  the 
importance  of  documenting  outcomes 
across  service  settings  and  programs. 
The  proposed  LRP  identifies  long-term 


outcomes,  such  as  employment, 
community  integration,  and  quality  of 
life,  as  an  important  component  of  the 
new  paradigm  of  disability  that  expands 
the  focus  of  research  from  the 
individual  to  society  and  the 
environment.  NIDRR  expects  this  RRTC 
to  integrate  the  new  paradigm  of 
disability  in  its  research  activities.  The 
new  paradigm  maintains  that  disability 
is  a  product  of  an  interaction  between 
characteristics  of  the  individual  and 
characteristics  of  the  natural,  man- 
made,  cultural,  social  environments. 

Medical  rehabilitation  outcomes 
research  has  focused  on  function. 
NIDRR  supported  the  development  and 
application  of  the  Functional 
Independence  Measure  (FIM),  a 
criterion-referenced  scale  that  has  been 
widely  accepted  in  inpatient 
rehabilitation  settings.  NIDRR  also 
supported  the  development  of  the  Craig 
Handicap  Assessment  and  Reporting 
Technique  that  contains  scales  for 
assessing  the  World  Health  Organization 
dimensions  of  "handicap"  (i.e., 
participation)  and  is  currently  being 
refined  to  measiue  cognitive 
components  of  disability. 

Wnile  researchers  have  been  able  to 
demonstrate  gain  in  function,  as 
measiued  by  instruments  like  the  FIM, 
there  is  no  conclusive  evidence 
regarding  the  specific  impact  of 
therapeutic  intervention  on  functional 
gain  (Heinemaim,  A.  et  al.,  "Relation  of 
Rehabilitation  Intervention  to 
Fimctional  Outcome,"  Final  Technical 
Report,  Center  for  Functional 
Assessment  Research,  University  of 
Buffalo,  pg.  11, 1998).  In  addition, 
medical  rehabiUtation  providers  are 
being  asked  to  demonstrate  the 
relationship  between  short-term 
functional  gain  and  long-term  outcomes 
for  persons  with  disabilities  (Wilkerson, 
D.  and  Johnston,  M.,  "Clinical  Program 
Monitoring  Systems,"  in  Assessing 
Medical  Rehabilitation  Practices — The 
Promise  of  Outcomes  Research,  pgs. 
275-305, 1997). 

In  addition  to  the  widespread  use  of 
the  FIM  as  a  measure  of  function,  there 
are  other  coounonly  used  measures. 
Also,  there  are  multiple  measures 
related  to  other  types  of  outcomes, 
including  quality  of  life,  community 
integration,  and  consimier  satisfaction. 
Providers,  consumers,  and  other 
stakeholders  have  difficulty  comparing 
outcomes  because  use  of  outcome 
measures  across  settings  is  not 
standardized  (Wilkerson,  D.  and 
Johnston,  M.,  ibid.). 

Proposed  Priority 

The  Secretary  proposes  to  establish  an 
RRTC  for  the  purpose  of  developing 


improved  methods  that  assess  the 
effectiveness  of  medical  rehabiUtation 
services.  The  RRTC  must: 

(1)  Develop  and  test  a  theoretical 
model  or  models  assessing  long-term 
outcomes  as  part  of  a  system  of 
evaluating  medical  rehabilitation 
effectiveness; 

(2)  Investigate  the  extent  to  which  the 
effectiveness  of  medical  rehabilitatiaQ 
services  can  be  determined  by  applying 
functional  outcomes  measures  to 
specific  rehabilitation  interventions; 

(3)  Identify  gaps  in  existing  measures 
of  medical  rehabilitation  effectiveness, 
assessing  not  only  the  FIM's,  but  also 
other  instruments'  utility  as  a  measure 
of  the  impact  of  therapeutic 
interventions  on  function  across 
rehabilitation  settings; 

(4)  Revise  or  develop  and  test 
measures  of  medical  rehabilitation 
effectiveness  to  address  gaps  identified 
by  (3)  above;  and 

(5)  Evaluate  and  describe  the  uses  of 
medical  rehabilitation  outcome  data  by 
payers,  providers,  and  consiuners. 

In  carrying  out  these  purposes,  the 
RRTC  must  coordinate  with  the  RRTC 
on  Health  Care  for  Individuals  with 
Disabilities — Issues  in  Managed  Health 
Care,  the  National  Center  on  Medical 
Rehabilitation  Research,  the  Department 
of  Veterans  Affairs,  and  the  Health  Care 
Financing  Administration. 

Proposed  Priority  2:  Rehabilitation  of 
Persons  With  Disabilities  From  Minority 
Backgrounds 

Introduction 

Chapter  Two  of  NIDRR's  proposed 
LRP  (63  FR  57194)  discusses  and 
highlights  methodological  problems  in 
the  categorization  and  definition  of 
disability,  including  identifying  and 
measuring  consequences  of  disabihty  in 
minority  populations.  DisabiUties  in 
minority  populations  may  be  associated 
with  factors  such  as  health,  poverty, 
family  structiue,  environment,  aging. 
substance  abuse,  chronic  disease,  and 
violence-related  trauma  in  ways  that  are 
substantially  different  from  non- 
minority  populations.  Chapter  3  of  the 
proposed  LRP  identifies  the  need  for 
minority  populations  research  that 
provides  information  about  employment 
factors,  including  identifying 
rehabilitation  strategies  that  are  based 
on  knowledge  about  the  characteristics 
of  racial  and  ethnic  minorities. 

For  the  purpose  of  this  proposed 
priority,  persons  for  minority 
backgrounds  include  one  or  more  of  the 
following  minorities:  Asian- Americans, 
Hispanics  or  Latinos,  Black  or  African- 
Americans,  and  Native  l^Iawaiians  or 
other  Pacific  Islanders.  American 
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Indians  and  Al^kan  Natives  are  not 
included  as  a  target  population  for  this 
RKTC  because  other  NIDRR  grants 
address  their  nqeds  directly. 

Proposed  Priority 

The  Secretar>|  proposes  to  establish  an 
RKTC  on  rehabilitation  of  persons  with 
disalulities  front  minority  backgrounds 
for  the  purpose  |of  evaluating  their 
rehabilitation  n^eds  and  improving  their 
rehabilitation  outcomes.  The  RRTC 
must: 

(1)  Identify  mpthodological  problems 
in  determining  the  rehabilitation  needs 
of  persons  with  disabilities  from 
minority  backgrounds,  including 
subpopulationsiwlthin  these  groups, 
and  propose  strategies  to  address  these 
methodological  problems; 

(2)  Based  on  paragraph  (1),  identify 
impUcations  foit  rehabilitation  research, 
training,  policy  development,  and 
services; 

(3)  Assess  thei  outcomes  of 
rehabilitation  for  persons  with 
disabilities  front  minority  backgrounds, 
as  measured  by  Itwo  or  more  variables 
(e.g.,  functional  abilities,  health  and 
wellness,  employment,  and 
psychosocial  stttus),  and  analyze  the 
effects  of  minority  status  on 
rehabihtation  oiitcomes;  and 

(4)  Identify,  cfevelop,  and  evaluate 
rehabilitation  ntethodologies,  models 
and  interventioiis  for  specific  minorities 
in  selected  areas  drawn  from  the  NIDRR 
Research  Agenqa  in  Section  Two  of  the 
proposed  LRP. 

In  carrying  oqt  the  purpose  of  the 
priority,  the  RRt'C  must: 

•  Include  ccficepts  of  health  self- 
assessment  and  {consumer  decision- 
making related  to  participation  in  the 
labor  force;  and: 

•  Coordinate  with  the  Centers  for 
Disease  Control!  and  Prevention's  Center 
on  Minority  Health. 

Disability  and  H/ehabilitation  Research 
Projects 

Authority  for  Disability  and 
Rehabilitation  Research  Projects 
(DRRPs)  is  contained  in  section  204(a) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  UJS.C.  764(a)].  DRRPs 
carry  out  one  or  more  of  the  following 
types  of  activities,  as  specified  in  34 
CFR  350.13—3^0.19:  research, 
development,  demonstration,  training, 
dissemination,  utilization,  and  technical 
assistance.  Disability  and  Rehabilitation 
Research  Projects  develop  methods, 
procedures,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  iategration  into  society, 
employment,  inldependent  Uving,  family 
support,  and  ect>nomic  and  social  self- 
suMdency  of  individuals  with 


disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
DRRPs  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabihtation  Act  of  1973,  as  amended. 

Proposed  Priority  3:  Dissemination  of 
Disability  and  Rehabilitation  Research 

Introduction 

Chapter  Eight  of  NIDRR's  proposed 
LRP  (63  FR  57213)  describes  the 
importance  of  effective  knowledge 
dissemination  and  utilization  (D&U). 
NIDRR  proposes  to  establish  a  center 
that  will  serve  as  the  cornerstone  of 
NIDRR's  D&U  efforts  by  carrying  out 
research  on  effective  dissemination 
methodologies  and  providing  technical 
assistance  to  all  of  NIDRR's  grantees  as 
well  as  to  the  wide  array  of  consumers 
of  disability  research  findings. 

Proposed  Priority 

The  Secretary  proposes  to  establish  a 
DRRP  for  the  purpose  of  increasing  the 
usefulness  of  NIDRR-funded  research 
findings.  The  National  Center  for  the 
Dissemination  of  Disability  Research 
must: 

(1)  Identify  and  evaluate  effective 
methodologies  for  disseminating 
disability  research  to  persons  with 
disabilities  and  their  families,  service 
providers,  policymakers,  and  other 
researchers; 

(2)  Provide  technical  assistance  on 
D&U  methodologies  to  all  NIDRR 
grantees  including,  but  not  limited  to, 
addressing  cultiu-al  relevance,  ensuring 
physical  accessibility  of  information, 
and  developing  effective  dissemination 
plans. 

(3)  Develop,  implement,  and  evaluate 
a  plan  for  collaboration  among  NIDRR 
projects  that  primarily  disseminate 
information  in  order  to  enhance 
dissemination  and  avoid  duplication  of 
activities;  and 

(4)  Develop,  implement,  and  evaluate 
methods  that  diverse  public  audiences 
can  use  to  access  NIDRR-funded 
research  findings. 

Proposed  Priority  4:  International 
Exchange  of  Information  and  Experts 

Introduction 

The  Rehabilitation  Act  of  1973,  as 
amended,  provides  NIDRR  with  the 
authority  to  exchange  experts  and 
technical  assistance  in  field  of 
rehabilitation  of  individuals  with 
disabilities  as  well  as  conduct  a  program 
for  international  research  and 
demonstration  (Section  204  (b)(6)). 
Cooperative  international  research 
activities  can  offer  new  perspectives  on 
solving  rehabilitation  problems,  provide 
data  for  the  evaluation  of  domestic 


programs,  and  assist  U.S.  rehabilitation 
practitioners  to  improve  the 
effectiveness  of  the  services  they 
provide,  especially  for  minority  and 
immigrant  populations. 

Proposed  Priority 

The  Secretary  proposes  to  establish  a 
DRRP  for  the  piupose  of  improving 
rehabihtation  services  by  obtaining  and 
disseminating  information  on 
international  rehabihtation  research  and 
practices.  The  project  must: 

(1)  Develop  and  maintain  a  database    ' 
of  international  rehabihtation  research 
and  make  this  database  available  to 
grantees  supported  by  NIDRR,  the  Office 
of  Special  Education  Programs,  and  the 
Rehabihtation  Services  Administration; 

(2)  Conduct  rehabihtation  research 
conferences  involving  participants  from 
the  U.S.  and  other  countries; 

(3)  Conduct  an  international  exchange 
of  research  and  technical  assistance 
experts  between  other  countries  and  the 
United  States;  and 

(4)  Disseminate  information  on 
cultural  perspectives  on  rehabilitation 
to  entities  that  provide  rehabilitation  or 
conduct  rehabilitation  research  and 
training  activities  involving  persons 
from  foreign  backgrounds. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdO  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  tee  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
docviments  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  reconunendations  regarding  these 
proposed  priorities.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  pubhc  inspection. 


during  and  after  the  comment  period,  in 
Room  3424,  Swritzer  Building.  330  C 
Street  S.W.,  Washington,  D.C.,  between 
the  hours  of  9:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  Parts  350. 


Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  IDomestic  Assistance 
Number  84.133A,  Disability  and 
Rehabilitation  Research  Projects,  and 
84.133B,  Rehabilitation  Research  and 
Training  Centers) 


Dated:  December  28, 1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(PR  Doc.  98-34750  Filed  12-31-98;  8:45  am) 
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Department  of 
Education 

Notice  Inviting  Applications  for 
Designation  as  Eligible  Institutions  for 
Fiscal  Year  1999  for  the  Strengthening 
Institutions  and  Hispanic-Serving 
Institutions  (HSI)  Programs;  Notice 
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DEPARTMENT  bF  EDUCATION 
[CFDA  NO.:  84.0^1  H] 

Notice  Inviting  Applications  for 
Designation  as  Eligible  Institutions  for 
Fiscal  Year  (FY)  1999  for  the 
Strengthening  Institutions  and 
Hispanic-Servipg  Institutions  (HSI) 
Programs         I 

Purpose  of  This  Notice:  This  notice 
supersedes  the  Institutional  eligibility 
notice  published  in  the  Federal  Register 
of  September  zi.  1998  (63  FR  50960- 
50961)  for  the  Strengthening  Institutions 
and  Hispanic-Serving  Institutions  (HSI) 
Programs.  This  notice  incorporates 
statutory  changes  to  the  institutional 
eligibihty  provisions  in  those  programs 
that  were  madeiby  the  Higher  Education 
Amendments  of  1998.  Public  Law  105- 
244.  and  becamte  effective  on  October  1, 
1998.  Those  changes  include,  for 
example,  the  aqdition  of  a  waiver  option 
for  American  Indian  Tribally  Controlled 
Colleges  and  uiiversities.  This  notice 
also  replaces  the  low-income  table  set 
forth  in  the  September  23.  1998  notice 
with  a  Base  Year  1996-97  Low-Income 
Levels  Table.     I 

Because  the  statutory  changes  made 
by  the  Higher  Education  Amendments 
of  1998  to  the  Strengthening  and  HSI 
Programs  becaiie  effective  on  October  1 , 
1998.  the  Depantment  will  not  have 
adequate  time  to  implement  the  "early 
application  procedures"  contained  in 
the  September  }3.  1998  notice  for  this 
year.  Thereforej  the  Department  will  not 
use  those  early  application  procedures 
for  this  fiscal  year.  As  a  result,  the 
Department  will  not  accept  amended  or 
corrected  applications  after  the  deadline 
dates  set  forUi  in  this  notice. 

For  the  readers  convenience,  this 
notice  repeats  aQl  the  relevant 
application  information  contained  in 
the  September  ts,  1998  Federal  Register 
notice  in  order  io  provide  a  single 
reference  point 'for  information  about 
the  institutional  eligibihty  application 
process. 

Puqiose  of  The$e  Programs 

Under  the  Stfengthening  Institutions 
Program  authomzed  under  Part  A  of 
Title  in  of  the  Higher  Education  Act  of 
1965,  as  amenc  ed  (HEA),  institutions  of 
higher  education,  including  American 
Indian  Tribally  Controlled  Colleges  and 
Universities  an  i  Alaska  Native  and 
Native  Hawaiian — Serving  Institutions, 


are  eligible  to  receive  funds  if  they  meet 
specific  statutory  and  regulatory 
requirements.  Similarly.  Hispanic- 
Serving  Institutions  may  receive  funds 
under  the  HSI  Program,  now  authorized 
under  Title  V  of  the  HEA,  if  they  meet 
specific  statutory  and  regulatory 
requirements. 

An  institution  that  is  designated  as  an 
eligible  institution  under  those 
programs  may  receive  a  grant  imder 
those  programs,  and  may  also  receive  a 
waiver  of  certain  non-Federal  share 
requirements  under  the  Federal 
Supplemental  Educational  Opportimity 
Grant  (FSEOG),  Federal  Work  Study 
(FWS),  and  Undergraduate  International 
Studies  and  Foreign  Language  Programs 
(UISFLP).  These  first  two  programs  are 
student  financial  assistance  programs 
authorized  under  Title  IV  of  the  HEA; 
the  third  program  is  authorized  under 
Title  VI  of  the  HEA.  QuaUfied 
institutions  may  receive  these  waivers 
even  if  they  are  not  recipients  of  grant 
funds  under  the  Title  III  or  Title  V 
programs. 

Deadline  for  Transmittal  of 
Applications:  Fehmary  15.  1999  for 
applicants  who  wish  to  compete  for  new 
grants  under  the  Strengthening 
Institutions  and  HSI  Programs;  May  28, 
1999  for  applicants  who  wish  to  apply 
only  for  FSEOG.  FWS,  or  UISFLP 
waivers.  Accordingly,  if  an  institution  is 
interested  in  applying  both  for  a  grant 
and  a  waiver,  it  must  submit  its 
application  by  February  15, 1999. 

Applications  Available:  January  15, 
1999. 

Eligibility  Information:  To  qualify  as 
an  eligible  institution  under  the  HSI 
Program,  an  institution  must  first 
qualify  as  an  eligible  institution  under 
the  Strengthening  Institutions  Program. 
To  qualify  as  an  eligible  institution 
under  the  Strengthening  Institutions 
Program,  an  applicant,  including  an 
American  Indian  Tribally  Controlled 
College  or  University  or  an  Alaska 
Native  or  Native  Hawaiian  Serving 
Institution,  must  (1)  be  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency;  (2)  be  legally 
authorized  by  the  State  in  which  it  is 
located  to  be  junior  or  community 
colleges  (except  that  an  American 
Indian  Tribally  Controlled  College  or 
University  merely  must  qualify  as  a 
junior  or  community  college)  or  provide 
a  bachelor's  degree  program;  and  (3) 
have  a  high  enrollment  of  needy 


students.  In  addition,  its  education  and 
general  (E&G)  expenditures  per  full-time 
equivalent  (FTE)  undergraduate  student 
must  be  low  in  comparison  with  the 
average  E&G  expenditures  per  FTE 
undergraduate  student  of  institutions 
that  offer  similar  instruction.  The 
complete  eligibility  requirements  are 
found  in  the  Strengthening  Institutions 
Program  regulations,  34  CFR  607.2- 
607.5.  The  regulations  may  also  be 
accessed  by  visiting  the  following 
Department  of  Education  web  site  on 
the  World  Wide  Web:  http:/ 
www.ed.gov/offices/OPE/OHEP 

Enrollment  of  Needy  Students:  Under 
34  CFR  607.3(a),  an  institution  is 
considered  to  have  a  high  enrollment  of 
needy  students  if— (1)  at  least  50 
percent  of  its  degree  students  received 
financial  assistance  under  one  or  more 
of  the  following  programs:  Federal  Pell 
Grant,  FSEOG,  FWS,  and  Federal 
Perkins  Loan  Programs;  or  (2)  the 
percentage  of  its  undergraduate  degree 
students  who  were  enrolled  on  at  least 
a  half-time  basis  and  received  Federal 
Pell  Grants  exceeded  the  median 
percentage  of  undergraduate  degree 
students  who  were  enrolled  on  at  least 
a  half-time  basis  and  received  Federal 
Pell  Grants  at  comparable  institutions 
that  offered  similar  instruction. 

To  qualify  under  this  latter  criterion, 
an  institution's  Federal  Pell  Grant 
percentage  for  base  year  1996-1997 
must  be  more  than  the  median  for  its 
category  of  comparable  institutions 
provided  in  the  table  set  forth  below  in 
this  notice. 

Educational  and  General 
Expenditures  per  FuU-Time  Equivalent 
Student:  An  institution  should  compare 
its  average  E&G  expenditures  per  FTE 
student  to  the  average  E&G  expenditure 
per  FTE  student  for  its  category  of 
comparable  institutions  contained  in  the 
table  set  forth  below  in  this  notice.  If  the 
institutions's  average  E&G  expenditure 
for  the  1996-1997  base  year  is  less  than 
the  average  for  its  category  of 
comparable  institutions,  it  meets  this 
eligibility  requirement. 

An  institution's  E&G  expenditures  are 
the  total  amount  it  expended  during  the 
base  year  for  instruction,  research, 
public  service,  academic  support, 
student  services,  institutional  support, 
operation  and  maintenance, 
scholarships  and  fellowships,  and 
mandatory  transfers. 
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Table 

[The  following  table  identifies  the  relevant  median  Federal  Pell  Grant  percentages  and  the  average  E&G  expenditures  per  FTE  student  for  the 

1996-1997  base  year  for  the  four  categories  of  comparable  institutions] 


Student 


Median  Pell 
Grant  percent- 
age 


Average  E  & 
GFTE 


2-year  Public  Institutions 

2-year  Non-Profrt  Private  Institutions 

4-year  Public  Institutions 

4-year  Non-Profit  Private  Institutions 


26.9 
39.1 
28.7 
27.1 


S  8,132 
12,322 
17,067 
24.756 


Waiver  Information:  Institutions  of 
higher  education  that  are  unable  to  meet 
the  needy  student  enrollment 
requirement  or  the  E&C  expenditure 
requirement  may  apply  to  the  Secretary 
for  waivers  of  these  requirements,  as 
described  in  34  CFR  607.3(b)  and 
607.4(c)  and  (d).  Institutions  requesting 
a  waiver  of  the  needy  student 
requirement  must  include  the  detailed 
information  as  set  forth  in  the 
instructions  for  completing  the 
application. 

The  waiver  authority  provided  in  34 
CFR  607.3(b)(2)  and  (3),  refers  to  "low- 
income"  students  and  families.  The 
regulations  define  "low-income"  as  an 
amount  that  does  not  exceed  150 
percent  of  the  amount  equal  to  the 
poverty  level  in  1996-97  base  year  as 
established  by  the  U.S.  Bureau  of  the 
Census,  34  CFR  607.3(c).  For  the 
purposes  of  this  waiver  provision,  the 
following  table  sets  forth  the  low- 
income  levels  for  the  various  sizes  of 
families: 

FY  1996-97  ANNUAL  LOW-lNCOME 
LEVELS 


Size  of 

family 

unit 

Contig- 
uous 48 
States, 
the  Dis- 
trict of 
Columbia 
and  outly- 
ing 

Alaska 

Hawaii 

1  

2  

3  

4  

5  

11.610 
15.540 
19,470 
23,400 
27,330 
31.260 
35.190 
39,120 

14.490 
19,410 
24,330 
29,250 
34.170 
39,090 
44,010 
48,930 

13,365 
17,880 
22,395 
26,910 
31,425 
35  940 

7  

40  455 

8  

44.970 

For  family  units  with  more  than  eight 
members,  add  the  following  amount  for 
each  additional  family  member:  $3,930 
for  the  contiguous  48  states,  the  District 


of  Columbia  and  outlying  jurisdictions; 
$4,920  for  Alaska;  and  $4,515  for 
Hawaii. 

The  figures  shown  as  low-income 
levels  represent  amounts  equal  to  150 
percent  of  the  family  income  levels 
established  by  the  U.S.  Bureau  of  the 
Census  for  determining  poverty  status. 
The  Census  levels  were  published  by 
the  U.S.  Department  of  Health  and 
Human  Services  in  the  Federal  Register 
on  February  24, 1998  (63  FR  9235- 
9238). 

In  reference  to  the  waiver  option 
specified  in  §  607.3(b)(4)  of  the 
regulations,  information  about 
"metropolitan  statistical  areas"  may  be 
obtained  by  requesting  the  Metropolitan 
Statistical  Areas,  1 993,  order  number 
PB93-192664.  fi-om  the  National 
Technical  Information  Services, 
Document  Sales,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  telephone 
number  (703)  487-4650.  There  is  a 
charge  for  this  publication. 

Applicable  Regulations:  Regulations 
applicable  to  the  eligibility  process 
include  the  Strengthening  Institutions 
Program  Regulations  in  34  CFR  part  607, 
and  the  Education  Department  General 
Administrative  Regulations  in  34  CFR 
parts  74,  75,  77,  82,  85,  and  86. 

For  Applications  or  Information 
Contact:  Ellen  M.  Sealey,  Margaret  A. 
Wheeler  or  Anne  S.  Young,  Institutional 
Development  and  Undergraduate 
Education  Service.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  (Portals  CY-80)  Washington,  D.C. 
20202-5335.  Telephone  (202)  708-8866, 
708-9926  and  708-8839.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 


format  (e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  the  FIRS.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  To  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922.  The  documents 
located  under  Option  G — Files/ 
Announcements,  Bulletins,  and  Press 
Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1057, 1059c 

and  1065a. 

Dated:  December  28. 1998. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  98-34751  Filed  12-31-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabiiitative  Services;  Grant 
Appiications  Under  Part  D,  Subpart  2 
of  the  Individuals  With  Disabilities 
Education  Act  Amendments  of  1997. 


agency:  Depart! 
action:  Notice 
new  awards  for 


lent  of  Education, 
iviting  applications  for 
iscal  year  1999. 


summary:  This  iotice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  fiscal 
year  1999  competitions  under  four 
programs  authoiized  by  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  amended.  Th0  four  programs  are:  (1) 
Special  Education — Research  and 
Innovation  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
(three  priorities!;  (2)  Special 
Education — Personnel  Preparation  to 
Improve  Servic*  and  Results  for 
Children  with  Disabilities  (one  priority); 
(3)  Special  Edumtion— Technical 
Assistance  and  pissemination  to 
Improve  Service  and  Results  for 
Children  with  Usabilities  (one  priority); 
and  (4)  Special  1  education — Technology 
and  Media  Services  for  Individuals  with 
Disabilities  (two  priorities). 

This  notice  supports  the  National 
Education  Goals  by  helping  to  improve 
results  for  child  -en  with  disabilities. 


Waiver  of  Rulei  laking 

It  is  generally 
Secretary  to 
opportunity  to 
priorities 
IDEA  makes  the 
Procedure  Act 
inapplicable  to 
notice. 


offe  r 


(1' 


the  practice  of  the 
interested  parties  the 
c  omment  on  proposed 
Howler,  section  661(e)(2)  of 
Administrative 
U.S.C.  553) 
I  he  priorities  in  this 


General  Requintments 

(a)  Projects  fuiided  under  this  notice 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  wita  disabilities  in  project 
activities  (see  Section  606  of  IDEA); 

(b)  Applicant^  and  grant  recipients 
funded  under  tljis  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  v^ith  disabilities  in 
planning,  impleinenting,  and  evaluating 
the  projects  (sed  Section  661(f)(1)(A)  of 
IDEA); 

(c)  Projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Director!  i'  meeting  in 
Washington,  D.('.  during  each  year  of 
the  oroject;  and 

(a)  In  a  single  application,  an 
applicant  must  iddress  only  one 
absolute  priority  in  this  notice. 

Note;  The  Department  of  Education  is  not 
bound  by  any  estiinates  in  this  notice. 


Information  collection  resulting  from 
this  notice  has  been  submitted  to  OMB 
for  review  under  the  Paperwork 
Reduction  Act  and  has  been  approved 
under  control  number  1820-0028, 
expiration  date  July  31,  2000. 

Research  And  Innovation  To  Improve 
Services  And  Results  for  Children  With 
Disabilities  (CFDA  84.324] 

Purpose  of  Program:  To  produce,  and 
advance  the  use  of,  knowledge  to:  (1) 
improve  services  provided  imder  IDEA, 
including  the  practices  of  professionals 
and  others  involved  in  providing  those 
services  to  children  with  disabilities; 
and  (2)  improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  (b)  The  selection  criteria  for 
Absolute  Priorities  1-3  are  drawrn  from 
the  EDGAR  general  selection  criteria 
menu.  The  specific  selection  criteria  for 
each  of  the  priorities  are  included  in  the 
funding  application  packet  for  the  three 
competitions. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
these  competitions  only  applications 
that  meet  these  absolute  priorities: 

Absolute  Priority  1 — Directed  Research 
Projects  (84.324D) 

This  priority  provides  support  for 
projects  that  advance  and  improve  the 
knowledge  base  and  improve  the 
practice  of  professionals,  parents,  and 
others  providing  early  intervention, 
special  education,  and  related  services, 
including  professionals  who  work  with 
children  with  disabilities  in  regular 
education  environments  and  natural 
environments,  to  provide  those  children 
effective  instruction  and  interventions 
that  enable  them  to  learn  and  develop 
successfully.  Under  this  priority, 
projects  must  support  innovation, 
development,  exchange  of  information, 
and  use  of  advancements  in  knowledge 
and  practice  designed  to  contribute  to 
the  improvement  of  early  intervention, 
instruction,  and  learning  of  infants, 
toddlers,  and  children  with  disabilities. 


Focus  1 — Inclusion  of  Students  With 
Disabilities  in  Large-Scale  Assessment 
Programs 

The  IDEA  amendments  of  1997 
include  a  number  of  provisions  related 
to  State  and  district-wide  assessment 
programs.  These  provisions  call  for  (1) 
the  participation  of  children  with 
disabilities  in  general  State  and  district- 
wide  assessment  programs,  with 
appropriate  accommodations  where 
necessary  (Sec.  612(a)(17)(A));  (2)  the 
provision  of  alternate  assessments  for 
children  with  disabilities  who  cannot 
participate  in  State  or  district-wide 
assessment  programs  (Sec. 
612(a)(17)(A)(I)(ii)).  (3)  public  reporting 
on  the  participation  and  performance  of 
students  with  disabilities  in  general 
assessment  programs  and  alternate 
assessments  (Sec.  612(a)(17)(B)).  and  (4) 
individualized  decision  making  during 
the  development  of  the  lEP  about 
modifications  in  the  administration  of 
State  and  district-wide  assessments  and 
participation  in  alternate  assessments 
(Sec.  614(d)(l)(A)(v)). 

Focus  1  supports  projects  that  pursue 
systematic  programs  of  applied  research 
to  (a)  determine  how  State  and  local 
educational  agencies  can  best  meet 
these  requirements,  and/or  (b)  study  the 
effects  of  State  and  local  efforts  to  meet 
these  requirements.  Projects  may  focus 
on  one  or  more  specific  requirements  or 
issues. 

The  Secretary  intends  to  fund  at  least 
one  project  focusing  on  low-incidence 
disabilities,  i.e.,  visual  impairments 
(including  blindness),  hearing 
impairments  (including  deafiiess), 
orthopedic  impairments,  autism, 
traumatic  brain  injury,  other  health 
impairments,  and  multiple  and  severe 
disabilities.  The  Secretary  intends  to 
make  approximately  3  awards  in  Focus 
Area  1. 

Focus  2 — Instructional  Interventions 
and  Results  for  Children  With 
Disabilities 

The  successful  implementation  of  the 
IDEA  Amendments  of  1997  requires  a 
strong  emphasis  on  access  to  and 
support  for  children  with  disabilities  in 
general  education  curricula.  Research  is 
needed  to  describe,  test,  and  validate 
instructional  practices  that  have  the 
potential  for  generating  positive  results 
for  children  with  disabilities  as  they 
strive  to  meet  State  and  local  standards 
and  performance  goals  set  for  all 
students.  The  research  must  focus  on 
children  in  preschool,  elementary, 
middle,  or  high  school.  The  Secretary 
intends  to  award  at  least  2  projects  for 
each  of  the  following  grade  levels; 
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preschool,  elementary,  middle,  and  high 
school. 

Projects  supported  under  Focus  2 
must  investigate  one  or  more  issues 
related  to  content-area  results  for 
children  with  disabilities.  These  issues 
may  include,  but  are  not  limited  to: 

(a)  The  relationship  of  instructional 
interventions  in  core  subjects  to  results. 
Core  subjects  include,  for  example, 
language  arts,  mathematics,  science,  and 
social  studies. 

(b)  The  relationship  of  contextual 
variables  to  results.  Contextual  variables 
include,  for  example,  classroom  design, 
groupings,  or  management  strategies; 
curricular  design,  delivery,  or  materials; 
family  and  sta^  interaction. 

(c)  How  to  provide  instructional  and 
curricular  accommodations  to  ensure 
that  students  with  disabilities  have 
access  to  the  general  education 
curriculum. 

The  Secretary  intends  to  fund 
approximately  12  awards  in  Focus  2. 

Focus  Area  3 — Early  and  Prescriptive 
Assessment  of  Children  With  Learning 
or  Emotional  Disabilities 

Analyses  of  identification  rates  for 
children  with  disabilities  have 
repeatedly  documented  that,  in  general, 
children  with  physical,  sensory,  speech, 
and  severe  cognitive  disabilities  are 
recognized  relatively  early,  and  children 
with  learning  and  emotional  disabilities, 
relatively  late.  Between  first  grade  and 
fourth  grade  the  number  of  children 
identified  with  learning  disabilities  and 
emotional  disturbance  triples.  In 
contrast,  research  has  shown  that  early 
intervention  is  particularly  effective  for 
children  with  learning  or  emotional 
disabilities,  to  improve  educational 
results  and  reduce  behavioral 
difficulties. 

Attempts  to  explain  the  late 
identification  patterns  for  children  with 
learning  or  emotional  disabilities  have 
targeted  weaknesses  in  assessment 
practices,  and  the  consequent  reluctance 
of  schools  to  engage  in  potentially 
stigmatizing  erroneous  identification. 
Nevertheless,  this  reluctance  has 
undoubtedly  resulted  in  the  denial  of 
appropriate  services  to  many  yoimg 
children  at  the  age  when  they  would 
obtain  the  greatest  benefit  from  targeted 
interventions. 

Research  is  needed  to  examine  and 
document  effective  and  prescriptive 
assessment  procedures  that  will 
contribute  to  the  accurate  identification 
of  yoimg  children  (3  through  9  years  of 
age)  wath  learning  or  emotional 
disabilities,  and  will  lead  to 
specification  of  appropriate  services  to 
maximize  their  social  and  educational 
development.  The  procedures  and 


services  to  be  studied  must  incorporate 
multiple  assessment  approaches 
including  observational  techniques  and, 
where  appropriate,  prereferral  strategies 
to  enhance  the  accuracy  of  assessment 
and  prevent  misidentification  of 
children.  The  research  must  document 
the  effectiveness  of  methods  to 
accurately  identify  and  prescribe 
interventions  for  young  children  with 
learning  or  emotional  disabilities, 
including  students  who  may  be 
determined  eligible  for  special 
education  under  the  classifications  of 
specific  learning  disabilities,  emotional 
disturbance,  development  delay,  or 
other  health  impaired.  Given  the 
common  co-occurrence  of  learning  and 
behavioral  problems  in  young  children 
with  any  of  these  disabilities,  and  the 
importance  of  including  appropriate 
objectives  in  lEPs  that  cover  both  of 
these  areas  when  necessary,  all 
applicants  for  research  awards  under 
this  focus  area  must  conduct  research 
on  early  assessment  procedures  that 
examine  both  emotional/behavioral  and 
learning  domains. 

The  Secretary  intends  to  award 
approximately  4  projects  in  Focus  3. 

Focus  4 — Improving  the  Delivery  of 
Early  Intervention,  Special  Education  or 
Related  Services  to  Children  With 
Disabilities  From  High  Poverty 
Backgrounds 

The  association  between 
socioeconomic  status  and  enrollment  in 
special  education  has  been  well 
documented.  Poverty  has  been 
associated  with  an  increased  risk  of 
children  being  bom  with  a  lower  than 
average  birth  weight.  Low  birth  weight 
babies  are  at  higher  risk  of  developing 
learning  disabilities,  hyperactivity, 
emotional  problems,  mental  illness, 
neurodevelopmental  problems,  and 
visual  and  hearing  impairments.  When 
poverty  and  low  birth  weight  occur 
together,  the  number  of  students  who 
need  special  education  services  is 
greater  than  would  be  predicted  for 
those  factors  independently  (Nineteenth 
Annual  Report  to  Congress  on  the 
Implementation  of  IDEA).  Available 
data  from  the  National  Longitudinal 
Transition  Study  show  that  68  percent 
of  students  in  special  education  live  in 
a  household  where  the  income  is  less 
than  $25,000  per  year  versus  39  percent 
of  the  general  population  of  youth. 

A  number  oi  problems  that  affect 
educational  outcomes  for  children  are 
associated  with  poverty.  Children  of 
low-income  families  on  average  miss 
more  days  of  school  (Sherman,  1994).  A 
pattern  of  underachievement  is  also 
associated  with  children  of  low-income 
families  (Carnegie  Corporation,  1996). 


Students  from  lo\"  income  families  are 
twice  as  likely  to  drop  out  of  high 
school  as  their  middle  income  peers, 
and  11  times  more  likely  to  drop  out 
than  their  upper-income  peers 
(Sherman,  1994). 

Research  projects  supported  under 
this  focus  must  identify,  examine,  and 
document  information  about  the 
specific  factors  that  contribute  to 
effective  early  intervention,  special 
education,  or  related  services  for 
children  with  disabilities  from  high 
poverty  backgrounds. 

Invitational  Priority 

The  Secretary  is  particularly 
interested  in  applications  that  address 
issues  related  to  young  women  and  girls 
with  disabilities  from  high  poverty 
backgrounds.  However,  under  34  CFR 
75.105(c)(1),  an  application  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

The  Secretary  intends  to  award 
approximately  3  projects  in  Focus  4. 

Project  Period  for  All  Focus  Areas:  Up 
to  36  months. 

Maximum  Award  for  All  Focus  Areas: 
The  Secretary  rejects  and  does  not 
consider  an  application  that  proposes  a 
budget  exceeding  $180,000  for  any 
single  budget  period  of  12  months.  This 
maximum  award  applies  to  any 
application  for  any  Focus  area.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Page  Limits  for  All  Focus  Areas:  Part 
in  of  the  application,  the  application 
narrative,  is  where  an  applicant 
addresses  the  selection  criteria  that  are 
used  by  reviewers  in  evaluating  an 
application.  An  applicant  must  limit 
Part  III  to  the  equivalent  of  no  more  than 
50  double-spaced  pages,  using  the 
following  standards:  (1)  A  "page"  is 
8V2"  X  11"  (on  one  side  only)  with  one- 
inch  margins  (top,  bottom,  and  sides); 
(2)  All  text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs,  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  ch:;-acters  to  the 
inch. 
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The  page  lir  lit  does  not  apply  to  Part 
I — the  cover  si  eet;  Part  11 — the  budget 
section  (incluc  ing  the  narrative  budget 
justification);  fait  TV — the  assurances 
and  certificati(^ns;  or  the  one-page 
abstract,  resun^es,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  ai|  application  narrative 
uses  a  smaller  brint  size,  spacing,  or 
margin  that  wculd  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 


Absolute  Priority 
Demonstratior 
with  Disabilitivs 


This  priority 
demonstration 


2— Model 
Projects  for  Children 
(84.3247] 


supports  model 
projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for 
providing  earli  intervention,  special 
education  and  related  services  to 
infants,  toddle's,  and  children  with 
disabilities,  ages  birth  through  21. 
Projects  supported  under  this  priority 
are  expected  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  fundej  imder  the  Individuals 
with  Disabilities  Education  Act. 

Under  this  absolute  priority,  the 
Secretary  expects  to  fund  projects  across 
the  full  range  orfage,  disability,  and 
service  issue  categories.  In  addition,  the 
Secretary  intends,  under  section 
661(e)(2)  of  IDIIA,  to  fund  a  limited 
number  of  projects  in  each  of  the  focus 
areas  listed  belbw. 


Requirements  ^ 
Projects 


or  All  Demonstration 


lonstration  project 


A  model  der 
must — 

(a)  Develop  ^d  implement  the  model 
with  specific  ct)mponents  or  strategies 
that  are  based  on  ^eory,  research,  or 
evaluation  dat^; 

(b)  Evaluate  ^e  model  by  using 
multiple  measures  of  results  to 
determine  the  effectiveness  of  the  model 
and  its  compoi^ents  or  strategies.  With 
the  exception  qf  projects  under  focus 
area  3,  Local  oi|  State  Child  Find,  all 
projects  must  ijiclude  measures  of 
individual  child  change  and  other 
indicators  of  thp  effects  of  the  model 
(e.g.,  family  outcomes,  peer  outcomes, 
teacher  outcon^s),  and  cost  data 
associated  with  implementing  the 
model;  and       I 

(c)  Produce  detailed  procedures  and 
materials  that  ^ould  enable  others  to 
replicate  the  mDdel. 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  development, 


implementation,  evaluation,  and 
dissemination  of  the  project. 

In  addition  to  the  annual  two  day 
Project  Director's  meeting  in 
Washington,  D.C.  mentioned  in  the 
General  Requirements  section  of  this 
notice,  projects  must  budget  for  another 
annual  two-day  trip  to  Washington,  D.C. 
to  collaborate  with  the  Federal  project 
officer  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  discuss  project  implementation 
issues. 

Focus  Areas 

Focus  Area  1 — Instructional  Models 
To  Improve  Early  Reading  Results  for 
Children  With  Learning  Disabilities. 

Children  with  learning  disabilities 
typically  need  highly  purposeful, 
strategic,  systematic,  and  carefully 
designed  instruction  to  learn  to  read. 
The  purpose  of  this  focus  area  is  to 
develop  models  to  improve  the  early 
reading  results  for  children  with 
learning  disabilities  in  kindergarten 
through  third  grade.  As  a  result  of 
research  conducted  over  the  last  several 
years,  researchers  have  found  that  the 
models  must  incorporate  research-based 
principles  of  phonemic  awareness, 
alphabetic  understanding  and 
knowledge,  and  the  appreciation  of 
meaning.  The  models  must  also  reflect 
research-based  principles  including, 
creating  an  appreciation  of  the  written 
word;  developing  awareness  of  printed 
language;  learning  the  alphabet; 
understanding  the  relation  of  letters  and 
words;  understanding  that  language  is 
made  of  words,  syllables,  and 
phonemes;  learning  letter  sounds; 
sounding  out  new  words;  identifying 
words  in  print  accurately  and  easily; 
knowing  spelling  patterns;  and  learning 
to  read  critically. 

Projects  are  required  to  evaluate  their 
effectiveness.  Where  appropriate,  the 
Secretary  particularly  encourages 
projects  under  this  focus  area  to  include 
information  related  to  the  following 
measures — 

(a)  Multiple  measures  of  student's 
beginning  reading  knowledge  and  skills; 

(b)  The  extent  to  which  children  with 
learning  disabilities  access  the  general 
education  curriculum,  including 
participation  in  national  and  State 
assessments;  and 

(c)  Descriptions  of  the  instructional 
models,  including  basal  reading 
programs,  supplemental  materials,  and 
instructional  approaches. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
1. 


Focus  Area  2 — Appropriate  Services  for 
Children  With  Deaf-Blindness 

This  focus  area  supports  model 
projects  to  meet  the  needs  of  children 
with  deaf-blindness.  Projects  may 
include,  for  example,  related  services 
such  as  assistive  technology  devices, 
innovative  approaches,  media  and 
materials  to  address  language  and 
communication,  sensory  functioning, 
and  orientation  and  mobility  skills  for 
students  attending  their  local  schools. 
Projects  may  address  the  heterogeneous 
nature  of  the  students'  needs,  ranging 
from  advanced  curricula  for  some 
students  to  lifelong  support  for  others. 
Projects  are  required  to  evaluate  their 
effectiveness.  Where  appropriate,  the 
Secretary  particularly  encourages 
projects  under  this  focus  area  to  include 
information  related  to  the  following 
measures: 

(a)  Changes  in  family  satisfaction  with 
the  provision  of  services  and  the  child's 
education;  and 

(b)  Changes  in  the  teacher's 
assessment  of  the  provision  of  services. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
2. 

Focus  Area  3 — Local  or  State  Child  Find 

Local  or  State  Child  Find  Projects 
under  this  area  support  development  of 
local  or  State  Child  Find  models  to 
identify  all  e^gible  children  under  IDEA 
Part  C  (e.g.,  children  with  specific 
disabilities  or  children  with 
developmental  delays).  Projects  must 
test  and  describe  the  environments  that 
promote  successful  child  find  practices 
(e.g.,  success  in  identifying  all  eligible 
children  with  disabilities  or  screening  of 
all  children  for  hearing  loss  or  low  birth 
weight. 

Projects  are  required  to  evaluate  their 
effectiveness.  Where  appropriate,  the 
Secretary  particularly  encourages 
projects  under  this  focus  area  to  include 
information  related  to  the  following 
measures— 

(a)  Changes  in  the  number  and 
proportion  of  children  served  under  Part 
C,  ages  birth  to  3; 

(b)  Changes  in  the  number  of  children 
referred  to  the  State  Child  Find  system 
from  all  sources,  public  and  private; 

(c)  Changes  in  the  number  and 
proportion  of  children  served  ages  birth 
to  one  year  old,  as  measured  relative  to 
the  total  number  of  children  served 
under  IDEA,  Part  C  within  the 
geographic  area  served  by  the  project; 
and 

(d)  Changes  in  the  collaboration 
efforts  and  linkages  among  other 
agencies  in  States  that  provide  services 
for  infants  and  toddlers  at-risk  for 
disabilities. 
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The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
3. 

Focus  Area  4 — Services  Through  Age  21 

Projects  under  this  focus  area  support 
models  that  provide  appropriate 
transition  services  to  students  ages  18 
through  21  who  have  not  exited  and  are 
not  expected  to  exit  secondary  schools 
with  "regular"  diplomas.  To  the  extent 
possible,  the  models  should  be 
developed  in  age  appropriate 
environments  such  as  community-based 
work  settings,  community  colleges,  or 
other  adult  learning  environments. 
Students  included  in  these  models  are 
expected  to  remain  eligible  for  special 
education  services  until  they  reach  their 
State's  maximum  age  for  services. 
Students  must  be  included  in  the  IDEA 
Part  B  Child  Count. 

Projects  are  required  to  evaluate  their 
effectiveness.  Where  appropriate,  the 
Secretary  particularly  encourages 
projects  under  this  focus  area  to  include 
information  related  to  the  following 
measures — 

(a)  Participation  of  youth  with 
disabilities  and  their  families  in  the 
planning  and  implementation  of 
services; 

(b)  Participation  of  adult  service 
agencies  or  providers  in  the  planning 
and  implementation  of  services; 

(c)  Utilization  of  work  incentives 
under  the  Supplemental  Security 
Income  (SSI)  Program;  and 

(d)  Change  in  tne  percentage  of 
students  participating  in  employment 
and  other  post  school  activities. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
4. 

Project  Period  For  All  Focus  Areas: 
Up  to  48  months. 

Maximum  Award  for  All  Focus  Areas: 
The  Secretary  rejects  and  does  not 
consider  an  application  that  proposes  a 
budget  exceeding  $180,000  (exclusive  of 
any  matching  funds)  for  any  single 
budget  period  of  12  months. 

The  Secretary  may  change  the 
maximimi  amount  through  a  notice 
published  in  the  Federal  Register. 

Eligible  Applicants:  For  Focus  areas 
1-3,  eligible  applicants  include,  State 
and  local  educational  agencies; 
institutions  of  higher  education;  other 
public  agencies;  private  nonprofit 
organizations;  outlying  areas;  freely 
associated  States;  and  Indian  tribes  or 
tribal  organizations.  For  Focus  area  4, 
eligible  applicants  are  limited  to  local 
educational  agencies  only. 

Page  Limits  for  All  Focus  Areas:  Part 
in  of  the  application,  the  application 
narrative,  is  where  an  applicant 
addresses  the  selection  criteria  that  are 


used  by  reviewers  in  evaluating  an 
application.  An  applicant  must  limit 
Part  III  to  the  equivalent  of  no  more  than 
40  double-spaced  pages,  using  the 
following  standards:  (1)  A  "page"  is 
8V2"  X 11"  (on  one  side  only)  with  one- 
inch  margins  (top,  bottom,  and  sides); 
(2)  All  text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs,  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  HI.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  3 — Research  Institute 
To  Improve  Results  for  Adolescents 
With  Disabilities  in  General  Education 
Academic  Curricula  (84.324S) 

Background:  The  purpose  of  this 
priority  is  to  support  an  institute  that 
will  conduct  research  and  development 
activities  aimed  at  improving  results  for 
secondary  school-aged  (grades  9  through 
12)  students  with  disabilities 
participating  in  the  general  education 
academic  curricula.  Research  must  be 
conducted  on  how  students  with 
disabilities  learn  challenging  academic 
content,  as  well  as  on  a  broad  array  of 
instructional  and  contextual  variables 
that  influence  skill  acquisition  among 
high  school  students  with  disabilities. 

Although  various  school  reforms  have 
been  implemented  that  are  intended  to 
help  all  students  succeed  academically, 
multiple  and  significant  challenges  face 
both  general  and  special  educators.  For 
example,  findings  from  the  National 
Longitudinal  Transition  Study  indicate 
that  students  with  disabilities  are 
spending,  on  average,  nearly  70  percent 
of  their  school  day  in  regular  education 
classrooms  where  exposure  to  general 
education  academic  curricula  is  most 
common.  However,  it  is  uncertain  if 
academic  content  is  learned  when  fewer 
than  one-quarter  of  students  with 
disabilities  move  on  to  two  or  four-year 


colleges.  Furthermore,  when  special 
education  and  other  related  services  are 
being  increasingly  provided  in  regular 
education  classrooms,  a  stronger 
collaboration  among  general  and  special 
educators  is  needed.  For  example, 
general  educators  play  an  increasingly 
prominent  role  in  the  education  of 
students  with  disabilities,  not  only  as 
classroom  teachers  for  academic 
content,  but  also  in  the  lEP  process. 
Therefore,  the  redefinition  of 
responsibilities  for  both  general  and 
special  educators  will  require  the 
learning  of  new  content  and  new 
strategies  for  teaching  and  assessing 
students. 

Furthermore,  many  high  school 
students  with  disabilities  have 
significant  skill  deficiencies  that  create 
significant  barriers  which  enable  them 
to  benefit  from  instruction  offered  in  the 
general  education  academic  curricula. 
Studies  are  needed  to  develop 
instructional  strategies  that  enable 
students  with  disabilities  to  understand, 
remember,  and  integrate  content 
information  contained  in  academic 
curricula,  and  to  examine  factors  which 
define  the  instructional  dynamic  within 
high  school  classrooms  between 
teachers  and  students  and  between 
groups  of  students. 

Some  of  the  specific  questions  about 
which  more  knowledge  is  needed 
include:  Are  current  practices  sufficient 
for  teaching  complex,  high  school 
subject  content  within  the  context  of 
restructured  high  schools  to  students 
with  disabilities,  including  students 
who  live  in  poverty?  How  do  classroom 
teachers  best  structure  and  deliver 
content  information?  How  can  teachers 
best  organize  instruction  within  an 
academically  diverse  class  to  ensure 
that  all  students  master  and  can 
generalize  targeted  content?  What  are 
the  critical  instructional  and  contextual 
variables  that  influence  skill  acquisition 
among  adolescents  with  disabilities? 
How  can  this  knowledge  inform  the 
improvement  of  instructional  practice? 

For  real  change  to  occur,  secondary 
special  and  general  education  teachers 
who  serve  children  with  disabilities  in 
the  general  education  academic 
curricula  need  to  know  of,  and  be  able 
to  use,  research-based  practices. 
Moreover,  it  is  necessary  to  develop 
effective  ways  of  disseminating  research 
results  and  effective  research -based 
practices  to  teachers  and  other  school 
personnel.  This  calls  for  ambitious, 
innovative,  and  collaborative 
approaches  to  infuse  research  findings 
into  professional  practice.  Effective 
approaches  for  translating  research  to 
secondary  school  practice  can  help 
ensure  that  students  wi^n  disabilities 
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have  access  t(i  and  achieve  success  in 
general  educajtion  curricula  with  high, 
measurable  stpndards,  and  that  they  will 
be  prepared  tp  succeed  in  post- 
secondary  education. 

Priority 

The  Secretajry  establishes  an  absolute 
priority  for  a  fesearch  institute  to 
improve  results  for  high  school  students 
with  disabilities  by  enhancing  learning 
in  general  education  academic 
curricula.  A  project  funded  under  this 
priority  must-  - 

(a)  Review  end  identify  the  critical 
gaps  in  the  current  knowledge  in  the 
following  areais: 

(1)  How  high  school  students  with 
disabilities  levn  challenging  academic 
content,  specifically  in  core  high  school 
courses  (e.g.,  math,  science,  English, 
social  studies^  and  foreign  language); 

(2)  How  teachers  leam  and  use 
effective  and  ^fHcient,  research-based 
instructional  practices  including 
necessary  instructional  accommodations 
and  sup{>orts  Ho  help  students  with 
disabilities  ac|iieve  in  a  rigorous, 
standards-basdd  curriculum.  We  know 
that  certain  teaching  strategies  (e.g., 
intensive  instiiuction;  individualized, 
instructional  46cision-making  and 
planning;  curriculum  that  provides 
contextualized  learning  opportunities) 
enable  studenlis  to  leam  in  a  more 
efficient  manner;  and 

(3)  How  contextual  factors  in 
secondary  classrooms  and  schools 
influence  teacjiing  and  learning.  For 
example,  scheduling,  cross-disciplinary 
teaching  and  cooperative  teaching 
approaches,  and  the  use  of  technology 
to  support  instruction  and  learning  are 
often-cited  factors  that  improve  learning 
for  all  studenti; 

(b)  Design  a4d  conduct  a  strategic 
program  of  research  that  addresses 
knowledge  gaps  identiHed  in  paragraph 
(a)  by:  , 

(1)  Conductipg  a  rigorous  research 
program  and  einploying  collaborative 
research  team  models  (e.g.,  teacher- 
researcher  partnership  research,  action 
research);         i 

(2)  Conductiiig  the  program  of 
research  in  organizationally  and 
demographically  diverse  high  school 
settings,  inducting  high  poverty  rural 
and  urban  schools;  and 

(3)  Collaborating  with  other  research 
institutes  supported  under  the 
Individuals  with  Disabilities  Education 
Act,  and  other  Experts  and  researchers 
in  related  subject  matter  and 
methodological  fields  in  designing  and 
conducting  thei  activities  of  the  institute; 

(c)  Design,  ii^iplement,  and  evaluate  a 
dissemination  Approach  that  links 
research  to  practice  and  promotes  the 


use  of  current  knowledge  and  ongoing 
research  findings  in  the  professional 
development  of  teachers.  This  approach 
must — 

(1)  Serve  as  a  "blueprint"  for 
maximizing  the  use  of  research-based 
knowledge  to  improve  and  sustain 
effective  and  efficient  instructional 
practices  of  general  and  special 
education  teachers  in  high  school 
academic  courses; 

(2)  Actively  engage  teachers, 
administrators,  and  related  service 
personnel  in  learning  about,  adapting, 
and  evaluating  research; 

(3)  Be  comprehensive,  flexible  and 
responsive  to  new  knowledge  and  to 
changing  school  environments; 

(4)  Include  a  rigorous  evaluation 
methodology  with  multiple  outcome 
measures  to  assess  its  effectiveness 
across  diverse  sites; 

(5)  Be  implemented  and  evaluated  in 
organizationally  and  demographically 
diverse  settings  including  high  poverty 
urban  and  rural  hieh  schools;  and 

(6)  Be  developed  in  coordination  with 
other  U.  S.  Department  of  Education- 
sponsored  efforts  and  technical 
assistance  providers,  including  other 
research  institutes,  centers,  and 
information  clearinghouses; 

(d)  Develop  approaches  to 
disseminating  effective  research-based 
information  and  practices  to  secondary 
education  teachers  who  serve  high 
school  students  with  disabilities 
participating  in  general  education 
academic  curricula;  and 

(e)  The  project  must  budget  three  trips 
annually  to  Washington,  D.  C.  (two  trips 
to  meet  with  U.S.  Department  of 
Education  officials  and  one  trip,  as 
specified  in  the  general  requirements  for 
all  projects,  to  attend  the  Office  of 
Special  Education  Programs  Project 
Director's  Conference). 

Under  this  priority.  The  Secretary  will 
make  one  award  for  a  cooperative 
agreement  with  a  project  period  of  up  to 
60  months  subject  to  the  requirements 
of  34  CFR  75.253(a)  for  continuation 
awards.  In  determining  whether  to 
continue  the  project  for  the  fourth  and 
fifth  years  of  the  project  period,  the 
Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  selected 
by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project,  are  to  be  performed 
during  the  last  half  of  the  project's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  imder  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 


project's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$6,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  project;  and 

(c)  The  degree  to  which  the  project's 
design  and  methodology  demonstrates 
the  potential  for  advancing  significant 
new  knowledge. 

Project  Period:  Up  to  60  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $700,000  for  any  single 
budget  period  of  12  montlis.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  an  application.  An  applicant 
must  limit  Part  HI  to  the  equivalent  of 
no  more  than  75  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides);  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 


Federal  Register/Vol.  64,  No.  1 /Monday,  January  4,  1999/Notices 


357 


Special  Education — Personnel 
Preparation  To  Improve  Services  and 
Results  for  Children  With  Disabilities 
(CFDA  84.325) 

Purpose  of  Program:  The  purposes  of 
this  program  are  to  (1)  help  address 
State-identified  needs  for  qualified 
personnel  in  special  education,  related 
services,  early  intervention,  and  regular 
education,  to  work  with  children  with 
disabilities;  and  (2)  to  ensure  that  those 
personnel  have  the  skills  and 
knowledge,  derived  from  practices  that 
have  been  determined  through  research 
and  experience  to  be  successful,  that  are 
needed  to  serve  those  children. 

Eligible  Applicants:  Local  educational 
agencies  and  institutions  of  higher 
education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82, 
85,  and  86;  (b)  The  selection  criteria  for 
this  priority  are  drawn  from  the  EDGAR 
general  selection  criteria  menu.  The 
specific  selection  criteria  for  this 
priority  are  included  in  the  funding 
application  packet  for  this  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  section  673  of  the  Act 
and  34  CFR  75.105  (c)(3),  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  those  applications  that 
meet  this  absolute  priority: 

Absolute  Priority  1 — Partnerships  To 
Link  Personnel  Training  and  School 
Practice  (84.325P) 

Background:  Teachers  need  to  be 
prepared  to  provide  effective  instruction 
across  the  full  range  of  student  abilities. 
An  overwhelming  majority  of  all 
students  with  disabilities  spend  at  least 
a  portion  of  their  school  day  in  a  general 
education  classroom.  The  movement 
toward  inclusive  education  in  today's 
schools  requires  that  general  and  special 
education  teachers  work  together  to 
meet  the  needs  of  students  with 
disabilities.  However,  extensive  data 
indicate  that  general  education  teachers 
do  not  feel  that  they  have  the  knowledge 
and  skills  necessary  to  meet  the 
educational  needs  of  these  students  in 
their  classrooms  and  that  special 
education  teachers  are  required  to 
assume  roles  (e.g.,  consulting  with 
general  education  teachers,  co-teaching 
in  general  education  classrooms,  and 
supervising  paraprofessional  staff)  for 
which  they  are  insufficiently  prepared. 

In  order  to  meet  the  challenge  of 
preparing  general  and  special  education 


teachers  to  be  effective  in  addressing  the 
needs,  and  improving  the  results,  of 
students  with  disabilities  in  inclusive 
schools,  teacher  preparation  programs 
must  be  grounded  in  the  structural, 
organizational,  and  instructional 
realities  of  schools,  while  schools  must 
facilitate  continuous  improvement  of 
teacher  knowledge  and  skills. 
Institutions  that  prepare  teachers  and 
the  schools  in  which  teachers  work  both 
have  a  responsibility  to  ensure  that 
teachers  (special  and  regular  education) 
can  effectively  fulfill  their  roles  in 
working  with  children  with  disabilities. 

Too  often  the  sole  relationship 
between  preparation  programs  and  local 
schools  is  limited  to  setting  up 
practicum  settings  for  trainees.  Faculty 
members  at  Institutions  of  Higher 
Education  (IHEs)  are  most  often 
minimally  involved  in  practicum 
supervision.  Yet,  universities  and 
schools  can  no  longer  afford  to  work  in 
isolation.  Similarly,  training  regular  and 
special  education  teachers  can  no  longer 
be  viewed  as  separate  functions.  The 
following  priority  is  intended  to 
develop  models  for  building  and 
enhancing  partnerships  between 
training  institutions  and  local  schools  in 
order  to  strengthen  the  quality  and 
effectiveness  of  preservice  preparation 
programs  and  ongoing  professional 
development  activities  for  teachers  and 
instructional  leaders  (both  special  and 
regular  education)  who  serve  children 
with  disabilities. 

The  power  of  the  partnerships 
supported  through  this  priority  should 
not  be  imderestimated.  The  Secretary 
expects  projects  to  develop  models  that 
connect  preservice  and  inservice 
development  for  professional  personnel 
and  will  have  a  significant  impact  on 
the  improvement  of  educational 
practices  that  will  lead  to  better  results 
for  children.  It  is  intended  that  these 
models  will  provide  a  means  by  which 
local  schools  and  IHEs  can 
simultaneously  improve  their  work  and 
effectiveness. 

Priority 

The  Secretary  establishes  an  absolute 
priority  to  support  projects  that  develop, 
implement,  and  evaluate  innovative 
models  for  engaging  general  education 
and  special  education  faculty  in  IHEs 
and  general  education  and  special 
education  teachers  and  instructional 
leaders  in  local  schools  and  districts  in 
a  dynamic  and  enduring  partnership  to 
enhance  and  simultaneously  improve 
the  quality  of  preservice  preparation 
and  ongoing  professional  development 
of  teachers  and  instructional  leaders. 
Partnership  activities  must  be  designed 
to  ensure  that  both  special  education 


and  regular  education  professionals 
have  the  knowledge  and  skills  necessary 
to  improve  results  for  children  with 
disabilities. 

Projects  funded  luider  this  priority 
must: 

(a)  Develop  a  partnership  model  for 
linking  IHE  personnel  training  programs 
with  local  school  practice  that  is  guided 
by  a  conceptual  framework 
incorporating  relevant,  research-based 
knowledge  and  practice.  The 
partnership  model  must  include  the 
following  features: 

(1)  A  systematic  approach  to 
professional  development  at  all  stages  of 
the  training  continuum  by  focusing  on 
continuous  learning  by  teachers, 
instructional  leaders,  and  faculties  of 
IHE  education  pro-ams; 

(2)  The  integration  of  theory  and 
practice  to  produce  more  practical, 
contextualized  theory  and  more 
theoretically  grounded,  broadly 
informed  practice; 

(3)  A  strong  commitment  to  research- 
based  change  that  is  continually 
responsive  to  personnel  needs  and  to 
advances  in  the  knowledge  base;  and 

(4)  A  description  of  the  benefits  that 
will  accrue  to  all  stakeholders, 
including,  but  not  limited  to,  IHE 
faculty,  teachers-in-training,  practicing 
professionals  in  local  schools,  and 
students  with  disabilities,  as  a  result  of 
the  implementation  of  the  proposed 
partnership  model. 

(b)  Provide  substantial  evidence  that 
the  proposed  model  will  serve  a  broad- 
based  need. 

(c)  Establish  an  advisor>'  panel  of 
relevant  stakeholders  and  potential 
users  to  provide  guidance  that  will  help 
to  assure  the  model  developed  has 
broad  applicability. 

(d)  Include  the  following  partnerships 
activities: 

(1)  Identification  of  a  common  core  of 
knowledge  and  skills  that  are 
appropriate  for  all  prospective  general 
and  special  education  teachers,  are 
aligned  with  critical  teaching  standards 
and  with  high  student  content  and 
performance  standards,  and  for  which 
there  is  broad  based  support  among  all 
stakeholders; 

(2)  Clarification  of  the  current  and 
emerging  roles  and  responsibilities  of 
special  educators  in  inclusive  schools, 
including  identification  of  the 
specialized  knowledge  and  skill 
competencies  that  these  educators  must 
perform  effectively,  and  for  which  there 
is  broad  based  support  among  all 
stakeholders; 

(3)  Modification  of  curricula  and 
materials  used  for  preservice 
preparation  of  general  arc!  special 
education  teachers  that  is  consistent 
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with  the  requn-ements  under  paragraph 
(a)  and  is  conducted  through 
collaboration  petween  IHEs  and  schools 
or  districts;  ai^d 

(4)  Developtnent  of  an  approach  for 
providing  intensive,  ongoing 
professional  djevelopment  that  will 
advance  the  career-long  learning  of 
school  and  IHK  personnel  and  ensure 
that  children  ^ith  disabilities  achieve  to 
high  standards. 

(e)  Conduct  ongoing  formative 
evaluations  ofi  project  activities,  and  a 
final  evaluation  to  assess  the  success  of 
the  partnershi|)  model  in  enhancing  the 
sidlls,  knowledge,  and  practices  of 
professional  personnel  that  will  lead  to 
improved  results  for  children  with 
disabilities,     j 

(f)  Develop  ii  plan  for  sustaining 
implementatic  n  of  the  model  beyond 
the  period  of  federal  funding  for  this 
project. 

(g)  Produce  i  model  "blueprint"  or 
case  study  tha :  would  permit  others  to 
replicate  or  im  plement  the  model  and 
includes  comp  rehensive  information 
related  to  para  »raphs  (a)  through  (d)  and 
comprehensivi ;  outcomes  of  the  final 
evaluation  required  under  paragraph  (e). 

(h)  In  addition  to  the  annual  two  day 
Project  Directc  rs'  meeting  in 
Washington,  L  .C.  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for  ano  :her  annual  two-day  trip 
to  Washingtont  D.C.  to  collaborate  with 
the  Federal  project  officer  and  other 
projects  funded  under  this  priority  by 
sharing  information  and  discussing 
model  development,  implementation, 
and  dissemina  tion  issues,  including  the 
carrying  out  ol  cross-project 
dissemination  activities. 

To  be  consic  ered  for  an  award,  an 
applicant  mus  satisfy  the  following 
requirements: 

(a)  Any  applicant  that  is  not  a  local 
educational  agency  or  a  State 
educational  agency  must  demonstrate 
that  it  has  eng4ged  in  a  cooperative 
effort  with  onej  or  more  State 
educational  a^ncies  or,  if  appropriate, 
lead  agencies  vpr  providing  early 
intervention  services,  to  plan,  carry  out, 
and  monitor  the  project  Section  673 
(n(2){B)ofthekct; 

(b)  Projects  mat  provide  student 
financial  assistance  may  only  provide 
such  assistanc^  for  the  preservice 
preparation  of  jspecial  education,  related 
services,  early  intervention,  and 
leadership  personnel  to  serve  children 
ages  3  through! 21.  and  early 
intervention  personnel  who  serve 
infants  and  toddlers;  and 

(c)  Ensure  thjat  individuals  who 
receive  student  financial  assistance 
under  the  propiosed  project  will 
subsequently  p  rovide,  special  education 


and  related  services  to  children  with 
disabilities,  or  early  intervention 
services  to  infants  and  toddlers  with 
disabilities,  for  a  period  of  two  years  for 
every  year  for  which  assistance  was 
received  or  repay  all  or  part  of  the  cost 
of  that  assistance.  Applicants  must 
describe  how  they  will  notify 
scholarship  recipients  of  this  work  or 
repay  requirement,  which  is  specified 
under  section  673(h)(1)  of  the  Act  (20 
U.S.C.  1473(h)(1)).  The  requirement 
must  be  implemented  consistently  with 
section  673(h)(1)  of  the  Act  and  with 
applicable  regulations  in  effect  prior  to 
the  awarding  of  grants  under  this 
priority. 

Under  this  priority,  the  project  period 
is  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  project  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  selected 
by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project,  are  to  be  performed 
during  the  last  half  of  the  project's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
project's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$6,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the  grant 
have  been  or  are  being  met  by  the 
project;  and 

(c)  The  degree  to  which  the  project's 
design  and  methodology  demonstrates 
the  potential  for  advancing  significant 
new  knowledge. 

Project  Period:  Up  to  60  months. 

Maximum  Awara:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $300,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Pari  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  an  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  50  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"xli"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides);  (2)  All  text  in  the  application 
narrative,  including  titles,  headings. 


footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Special  Education-Technical  Assistance 
and  Dissemination  To  Improve  Services 
and  Results  for  Children  With 
DisabiUties  (CFDA  84.326) 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  technical 
assistance  and  information  through  such 
mechanisms  as  institutes,  regional 
resource  centers,  clearinghouses  and 
programs  that  support  States  and  local 
entities  in  building  capacity,  to  improve 
early  intervention,  educational,  and 
transitional  services  and  results  for 
children  with  disabilities  and  their 
families,  and  address  systemic-change 
goals  and  priorities. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  selection  criteria 
for  this  priority  are  drawn  from  the 
EDGAR  general  selection  criteria  menu. 
The  specific  selection  criteria  for  this 
priority  are  included  in  the  funding 
application  packet  for  this  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  section  685  of  the 
Individuals  with  Disabilities  Education 
Act  and  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
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competitions  only  those  applications 
that  meet  this  absolute  priority: 

Absolute  Priority — National 
Clearinghouse  on  Deaf-Blindness 
(84.326U) 

Background 

As  a  result  of  the  uniqueness  and 
complexity  of  serving  children  and 
young  adults  with  deaf-blindness,  there 
is  a  significant  need  to  provide  and 
disseminate  information  on  a  national 
basis  to  those  with  deaf-blindness  and 
to  their  families,  stakeholders,  service 
providers,  and  other  interested  parties. 
The  current  trend  of  these  children  to 
live  and  attend  neighborhood  schools 
has  caused  an  increase  in  the  number 
and  variety  of  individuals  who  require 
access  to  current,  organized, 
authoritative,  and  synthesized 
information  pertaining  to  deaf- 
blindness. 

In  an  effort  to  effectively  address  this 
informational  need  and  to  improve 
results  for  children  who  are  deaf-blind, 
the  following  priority  supports  a 
national  clearinghouse  that  will  make 
widely  available  specialized  knowledge, 
effective  practices,  research,  and  other 
informational  resources  related  to  deaf- 
blindness. 

Priority 

The  Secretary  proposes  an  absolute 
priority  for  the  purpose  of  establishing 
and  operating  a  national  clearinghouse 
on  deaf-blindness  to  improve  outcomes 
for  children  and  individuals  who  are 
deaf-blind. 
The  clearinghouse  must  — 

(a)  Identify,  collect,  organize,  and 
disseminate  information  related  to  deaf- 
blindness,  including  research-based  and 
other  practices  that  are  supported  by 
statistical  or  narrative  data  establishing 
their  effectiveness  in  improving  results 
for  children  who  are  deaf-blind. 
Information  made  available  through  the 
clearinghouse  shall  relate,  at  a 
minimum,  to  the  following  items — 

(1)  Early  intervention,  special 
education,  and  related  services,  for 
children  with  deaf-blindness; 

(2)  Related  medical,  health,  social, 
and  recreational  services; 

(3)  The  nature  of  deaf-blindness  and 
the  barriers  to  education  and 
employment  that  it  causes; 

(4)  Identified  legal  issues  that  are 
currently  affecting  persons  with  deaf- 
blindness;  and 

(5)  Postsecondary  education  for 
individuals  with  deaf-blindness. 

(b)  Disseminate  research  and 
information  on  deaf-blindness  to  a  wide 
variety  of  audiences  employing  multiple 
dissemination  mechanisms  and 


approaches,  including  the  establishment 
and  maintenance  of  a  user- friendly  Web 
site  that  permits  the  downloading  of  all 
clearinghouse  information  data  bases 
and  incorporates  hotlinks  to  other 
relevant  information  sources.  The  data 
bases  must  also  include  national 
bibUographic,  personnel,  and 
organizational  resources; 

(c)  Employ  state-of-the-art  technology, 
while  linking  researchers  with 
practitioners  in  order  to  identify, 
collect,  develop,  and  disseminate 
information; 

(d)  Assist  State  and  local  educational 
agencies,  and  other  related  agencies  and 
organizations,  in  developing  and 
implementing  systemic-change  goals  for 
children  with  deaf-blindness; 

(e)  Respond  to  information  requests 
from  professionals,  parents,  students, 
institutions  of  higher  education,  and 
other  interested  individuals.  The 
clearinghouse  shall  also  develop  and 
implement  appropriate  strategies  for 
disseminating  information  to  under- 
represented  groups,  including  those 
with  limited  English  proficiency; 

(f)  Carry  out  clearinghouse  activities 
by  collaborating  with  appropriate 
agencies,  organizations,  and  consumer 
groups  that  have  specific  expertise  in 
addressing  the  needs  of  children  with 
deaf-blindness  and  building  capacity  to 
improve  results  for  these  children; 

(g)  Develop  a  broad,  coordinated 
network  of  professionals,  related 
organizations  and  associations,  mass 
media,  other  clearinghouses,  and 
governmental  agencies  at  the  Federal, 
regional,  State,  and  local  level  for 
purposes  of  promoting  awareness  of 
issues  related  to  deaf-blindness  and 
referring  individuals  to  appropriate 
resources; 

(h)  Expand  and  broaden  the  use  of 
current  informational  resources  by 
developing  materials  that  synthesize 
established  and  emerging  kiiowledge 
into  easily  understandable  products 
with  accessible  formats;  and 

(i)  Establish  and  implement  a 
comprehensive  system  of  evaluation  to 
annually  determine  the  impact  of  the 
clearinghouse  activities  on  children 
with  deaf-blindness,  identify  relevant 
achievements,  and  identify  strategies  for 
improvement. 

Under  this  priority,  the  project  period 
is  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  project  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  selected 


by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project,  are  to  be  performed 
during  the  last  half  of  the  project's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
project's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$6,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the  grant 
have  been  or  are  being  met  by  the 
project;  and 

(c)  The  degree  to  which  the  project's 
design  and  methodology  demonstrates 
the  potential  for  advancing  significant 
new  knowledge. 

Project  Period:  Up  to  60  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $400,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  an  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"xll"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides);  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 
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Special  Education — Technology  and 
Media  Services  for  Individuals  With 
Disabilities  [CFDA  84.327] 

Purpose  ofPrograw:  The  purpose  of 
this  program  is  to  promote  the 
development,  demonstration,  and 
utilization  of  technology  and  to  support 
educational  media  activities  designed  to 
be  of  educational  value  to  children  with 
disabilities.  Ttiis  program  also  provides 
support  for  same  captioning,  video 
description,  and  cultural  activities. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  educaUon;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

Applicable  Begulations:  (a)  The 
Education  Department  General 
Administrativ|e  Regulations  (EDGAR)  in 
34  CFR  parts  ^4,  75.  77.  79.  80,  81,  82. 
85,  and  86;  and  (b)  The  selection  criteria 
for  the  Local  SJews  and  Public 
Information  and  Closed  Captioned 
Spanish  Television  Programs  priorities 
are  drawn  froii  the  EDGAR  general 
selection  criteria  menu.  The  specific 
selection  criteria  for  this  priority  are 
included  in  the  funding  application 
packet  for  thi^  competition. 


in  34  CFR  part  86 
of  higher  education 


Note:  The  regiilations 
apply  to  institui  ions 
only. 

Priority.  Unper  section  687  and  34 
CFR  75.105(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  those  applications  that  meet  this 
absolute  priority: 

Absolute  Prioiity  1 — Closed  Captioned 
Television  Programs — Local  News  and 
Public  Information  (84.327L) 

Background    I 

The  wide  a^ilability  of  closed 
captioning  seijvices  for  local  television 
programming  desired  by  individuals 
who  are  deaf  or  hard  of  hearing  has  been 
limited  by  the.  lack  of  start-up  funds  for 
equipment  and  real-time  captioning  by 
local  captionilig  agencies.  This  effort  to 
provide  real-time  captioning  of  local 
programming  is  further  hampered  by 
difficulties  in  ^le  training,  recruitment, 
and  retention  of  stenocaptioners  who 
are  sufficiently  skilled  to  provide 
captioning  fori  on-air  broadcast. 

Priority  I 

This  activity  will  support  cooperative 
agreements  to  provide  funds  for  start  up 
costs  and  for  the  captioning  of  local 
television  programming  utilizing  the 
real-time  stenographic  method  preferred 
by  consumers  (who  are  deaf  or  hard  of 


hearing,  and  will  result  in  an  increase 
of  the  capacity  of  the  industry  to 
respond  to  demands  for  accurate  real- 
time captioning. 

To  be  considered  for  funding  under 
this  competition,  a  project  must — 

(1)  Include  procedures  and  criteria  for 
selecting  programs  for  captioning  that 
take  into  account  the  preferences  of 
consumers  who  are  deaf  or  hard  of 
hearing; 

(2)  Provide  and  maintain  back-up 
systems  that  will  ensure  successful, 
timely  captioning  service; 

(3)  Identify  and  support  a  consumer 
advisory  group,  which  would  meet  at 
least  annually,  to  provide  the  captioning 
agency  and  program  providers  ongoing 
feedback  regarding  the  quality  of 
captioning; 

(4)  Identify  the  total  number  of  hours 
and  cost  per  hour  for  each  of  the 
programs  captioned; 

(5)  Identify  for  each  program  to  be 
captioned,  the  source,  and  amount  of 
any  private  or  other  public  support,  if 
any; 

(6)  Provide  a  plan  for  ongoing  training 
for  stenocaptioners  which  may  include 
mentoring  and; 

(7)  Implement  procedures  for 
monitoring  the  extent  to  which  the 
project  provides  full  and  accurate 
captioning  and  uses  this  information  to 
make  refinements  in  captioning 
operations. 

Captions  produced  under  these 
awards  may  be  reformatted  or  otherwise 
adapted  by  owners  or  rights  holders  of 
programming,  including  networks,  and 
syndicators,  for  future  airings  or  other 
distributions. 

Competitive  preference:  Within  this 
absolute  priority,  the  Secretary  will  give 
the  following  competitive  preference: 
An  additional  20  points  to  an  applicant 
who,  during  1998,  was  not  a  grantee  or 
a  subcontractor  of  a  grantee  under  the 
captioning  program  of  IDEA  and  does 
not  propose  to  use  a  subcontractor  who 
was  a  grantee  or  a  subcontractor  of  a 
grantee  under  this  program  during  the 
same  period  of  time. 

Project  Period:  Up  to  36  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $80,000  for  Local  News  and 
Public  Information,  for  any  single 
budget  period  of  12  months.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  proposes  a  budget 
exceeding  this  maximum  amount.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 


criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"xll"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  tides,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  2 — Closed-Captioned 
Spanish  Television  Programs  (84.327F) 

Background 

Individuals  who  are  deaf  or  hard  of 
hearing,  including  children,  teens,  and 
late-deafened  adults  are  found  in  every 
segment  of  society,  including  the  Latino 
commimity  which  is  the  fastest  growing 
minority  group  within  the  United 
States.  Currently,  Latino  individuals 
who  are  deaf  or  hard  of  hearing  lack 
access  to  widely  available  television 
programming  originally  broadcast  in 
Spanish. 

Priority 

This  priority  supports  cooperative 
agreements  to  provide  for  a  variety  of 
programs,  including,  educational, 
sports,  and  naticHial  news  and  public 
information  programs  broadcast  or 
cablecast  in  Spanish  to  be  captioned  in 
that  language  so  that  Latino  individuals 
who  are  deaf  or  hard  of  hearing  can 
have  access  to  those  same  programs  as 
their  family  and  friends. 

To  be  considered  for  funding  under 
this  competition,  a  project  must — 

(1)  Include  procedures  and  criteria  for 
selecting  programs  for  captioning  that 
take  into  account  the  preferences  of 
consumers,  parents,  students,  and 
educators,  for  particular  programs,  the 
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diversity  of  programming  available,  and 
the  contribution  of  programs  to  the 
general  educational  and  cultural 
experiences  of  individuals  who  are  deaf 
or  hard  of  hearing; 

(2)  Provide  and  maintain  back-up 
systems  that  will  ensure  successful, 
timely  captioning  service; 

(3)  Identify  the  extent  to  which  the 
programming  is  widely  available; 

(4)  Identify  and  support  a  consumer 
advisory  group,  which  would  meet  at 
least  annually,  to  provide  the  captioning 
agency  and  program  providers  ongoing 
feedback  regarding  the  quality  of 
captioning; 

(5)  Identify  the  total  number  of  hours 
captioned,  the  captioning  method  used, 
and  the  captioning  cost  per  hour  for 
each  of  the  programs  captioned; 

(6)  Identity  for  each  program  to  be 
captioned  the  source,  and  amount  of 
any  private  or  other  public  support,  if 
any; 

(7)  Provide  assurances  from  program 
providers  clarifying  the  extent  to  which 
programs  captioned  under  this  project 
will  air,  and  will  continue  to  air, 
without  modification;  and 

(8)  Implement  procedures  for 
monitoring  the  extent  to  which  the 
project  provides  full  and  accurate 
captioning  and  uses  this  information  to 
make  refmements  in  captioning 
operations;  and 

Captions  produced  under  these 
awards  may  be  reformatted  or  otherwise 
adapted  by  owners  or  rights  holders  of 
programming,  including  networks,  and 
syndicators,  for  future  airings  or  other 
distributions. 

Project  Period:  Up  to  36  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  for  Closed 


Captioned  Spanish  Television  Programs, 
for  any  single  budget  period  of  12 
months.  The  Secretary  rejects  and  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount.  The  Secretary  may 
change  the  maximum  amount  through  a 
notice  published  in  the  Federal 
Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides);  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  Hgures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justiHcation);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 


For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  600 
Independence  Avenue.  S.W.,  room 
3317,  Switzer  Building,  Washington, 
D.C.  20202-2641.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to:  (202)  205-8717. 
Telephone:  (202)  260-9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Intergovernmental  Review 

All  programs  in  this  notice  except  for 
the  Research  and  Innovation  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  inter-governmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  those  programs. 
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CFDA  No.  and  name 

Applica- 
tions avail- 
able 

Application 

deadline 

date 

Deadline 
for  inter- 
govern- 
mental re- 
view 

Maximum 

award  (per 

year)- 

Project  period 

Page 
limit" 

Esti- 
mated 
number 

of 
awards 

84.324    Directed  Research  Projects: 

Focus  1— Inclusion  of  Students  with  Dis- 
abilities in  Large-scale  Assessment  Pro- 
grams. 
Ffv^i^    P^ln^tnirtinnfll    Intprvpntions    and 

1/15/98 

1/15/98 
1/15/98 

1/15/98 

3/8/98 

3/8/98 
3/8/98 

3/8/98 

5f7l99 

5/7/99 
5/7/99 

5/7//99 

$180,000 

Up  to  36  mos 

50 

3 
12 

Results  for  Children  with  Disabilities. 

Focus  3— Early  Prescriptive  Assessment  of 
Children  with  Learning  or  Emotional  Dis- 
abilities. 

Focus  4 — Improving  the  Delivery  of  Early 
Intervention,  Special  Education  or  Relat- 
ed Services  to  Children  with  Disabilities 
from  High  Poverty  Backgrounds. 
84.324T    Model  Demonstration  Projects: 

4 

3 
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Individuals  With  Disabilities  Education  Act— Application  Notice  for  Fiscal  Year  1999— Continued 

. 

Deadline 

Esti- 

Appllca- 

Application 

for  inter- 

Maximum 

Page 
limit" 

mated 

CFDA  No.  and  name 

tlons  avail- 

deadline 

govern- 

award (per 

Project  period 

number 

able 

date 

mental  re- 

year)* 

of 

view 

awards 

Focus  1— Instnxiional  Models  to  Improve 

1/15/98 

3/1/98 

4/30/99 

180,000 

Up  to  48  mos 

40 

3 

Early  Reading  Results  for  Children  with 

Learning  Disabilities. 

Focus  2— Appropriate  Services  for  Children 

1/15«8 

3/1/98 

4/30/99 

3 

with  Deal-Blindness. 

Focus  3—1, 

Focus  4— J 

84.324S    Rese 

,ocal  or  State  Child  Find 

1/15«8 
1/15/98 
1/15/98 

3/1/98 
3/1/98 
3/1/98 

4/30/99 
4/30/99 
4/30/99 

zboiobb 

3 

^enrtces  Through  Age  21  

3 

arch   Institute  to   Improve   Re- 

Up  to  60  mos 

75 

1 

suits  for  Adolescents  with  Disabilities  in  Gen- 

eral Education  Academic  Curricula. 

84.325P    Partnerships  to  Link  Personnel  Train- 

1/15/98 

3/1/98 

4/30/99 

300,000 

Up  to  60  mos 

50 

4 

ing  and  School  Practice. 

84.326U    National    Clearinghouse    on    Deaf- 

1/15/98 

3/8/98 

5/7/99 

400,000 

Up  to  60  mos 

40 

1 

Blindness. 

84.327L    Closed    Captioned    Television    Pro- 

1/15/98 

3/1/98 

4/30/99 

80,000 

Up  to  36  mos 

40 

•       10 

grams—Local  News  and  Public  Information. 

84.327F    Closed  Captioned  Spanish  TV  Pro- 

1/15/98 

3/1/98 

4/30/99 

200.000 

Up  to  36  mos 

40 

3 

grams. 

*  The  Secretary  rejects  and  does  not  consider  an  application  that  proposes  a  budget  exceeding  the  amount  listed  for  each  priority  for  any  sin- 
gle budget  period  of  1 2  months. 

"  Applicants  must  limit  the  Application  l^rrative,  Part  III  of  the  Application,  to  the  page  limits  noted  above.  Please  refer  to  the  "Page  Limit"  re- 
quirements lncl»)ded  under  each  priority  and  competition  description  in  this  notice.  The  Secretary  rejects  and  does  not  consider  an  application 
that  does  not  adhere  to  this  requirement. 


\dti 


Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  tither  of  the  following 
sites: 

http://ocfo.ed^gov/fedreg.htm 

http://www.eq.gov/news.html 

To  use  the  pdjyou  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 


which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 


G — Files/Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated:  December  28, 1998. 
Judith  E.  Heiimann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  98-34752  Filed  12-31-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Five- Year  C'Sunset ") 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  ^f  Commerce. 
ACTION:  Notice  of  Initiation  of  Five- Year 
("Sunset")  Reviews. 

8LIMMARY:  In  accordance  with  section 
751(c)  of  thejrariff  Act  of  1930,  as 
amended  ("tie  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatical  Iv  initiating  five-year 


("sunset")  reviews  of  the  antidumping 
and  countervailing  duty  orders, 
findings,  and/or  suspended 
investigations  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five-Year  Reviews 
covering  these  same  orders  and/or 
suspended  investigations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Scott  E.  Smith,  or 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  (202) 


482-6397  or  (202) 482-3207, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998)), 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders,  findings,  or 
suspended  investigations: 


Decease 
No. 


ITC  case  No. 


Country 


Product 


A-614-502 
A-791-502 
A-588-^05 
A-570-501 
A-570-OO3 
C-535-001 
C-333-401 
A-538-602 
A-570-504 
A-588-045 
A-201-606 
A-580-811 
A-351-505 
A-580-507 
A-583-507 
A-588-605 
A-549-601 


A-246 

A-247 

A-207 

A-244 

A-103 

0-202 

C-None 

A-514 

A-282 

AA-124 

A-547 

A-546 

A-278 

A-279 

A-280 

A-347 

A-348 


New  Zealand 
South  Africa  .. 

Japan  

Ctiina.  PR 

CWna,  PR 

Pakistan 

Peru 

Bangladesh  .. 

China,  PR 

Japan  

Mexico 

Korea  (South) 

Brazil  ."... 

Korea  (South) 

Taiwan 

Japan  

Thailand 


Brazing  Copper  Wire  &  Rod. 

Brazing  CoQper  Wire  &  Rod. 

Cellular  Mobile  Phones. 

Paint  Brushes. 

Shop  Towels. 

Shop  Towels. 

Cotton  Shop  Towels. 

Shop  Towels. 

Candles. 

Steel  Wire  Rope. 

Steel  Wire  Rope. 

Steel  Wire  Rope. 

Malleable  Cast  Iron  Pipe  Fittings. 

Malleable  Cast  Iron  Pipe  Fittings. 

Malleable  Cast  Iron  Pipe  Fittings. 

Malleable  Cast  Iron  Pipe  Fittings. 

Malleable  Cast  Iron  Pipe  Fittings. 


Statute  and  Ifegulations 

Pursuant  tq  sections  751(c)  and  752  of 
the  Act,  an  ai^tidumping  ("AD")  or 
countervailinc  duty  ("CVD")  order  will 
be  revoked,  o"  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
hkely  to  lead  lo  continuation  or 
recurrence  of  (1)  dumping  or  a 
countervai labile  subsidy,  and  (2) 
material  injuiry  to  the  domestic  industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Renews  of  Antidumping  and 
Countervailirlg  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ("Sunset 
Regulations"!  Guidance  on 
methodologicBl  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  revieMs  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset(')  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16, 19g|8)  ("Sunset  Policy 
Bulletin"). 


Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address:  "http://www.ita.doc.gov/ 
import admin/records/simset/". 

All  submissions  in  the  sunset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (1998). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify  the  Department  in  writing  of  any 
additions  or  corrections  to  the  list.  We 
also  would  appreciate  written 
notification  if  you  no  longer  represent  a 
party  on  the  service  list. 


Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  imder  APO  can 
be  found  at  19  CFR  351.304-306  [see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures:  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order,  63  FR  24391  (May  4, 
1998)). 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (1998))  wishing  to 
participate  in  the  sunset  review  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
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intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
will  automatically  revoke  the  order 
without  further  review. 

If  we  receive  a  notice  of  intent  to 
participate  from  a  domestic  interested 
party,  the  Sunset  Regulations  provide 
that  all  parties  wishing  to  participate  in 
the  sunset  review  must  file  substantive 
responses  not  later  than  30  days  after 
the  date  of  pubhcation  in  the  Federal 
Register  of  the  notice  of  initiation.  The 
required  contents  of  a  substantive 
response  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews. '  Please  consult  the 
Department's  regulations  at  19  CFR  Part 
351  (1998)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated;  December  21, 1998. 
Robert  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  98-34802  Filed  12-31-98;  8:45  ami 

BILUNG  CODE  3S10-OS-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-282 
(Review)] 

Petroleum  Wax  Candles  From  China 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  petroleum  wax  candles  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 


'  A  number  of  parties  commented  that  these 
interim-rmal  regulations  provided  insufricient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  [Sunset  Regulations.  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  351.302(b) 
(1998),  the  Department  will  consider  individual 
requests  for  extension  of  that  five-day  deadline 
based  upon  a  showing  of  good  cause. 


pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on 
petroleum  wax  candles  from  China 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  February  23, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  March  19, 1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  January  4,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background.— On  August  28, 1986, 
the  Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
petroleum  wax  candles  from  China  (51 
F.R.  30686).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Definitions. — The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 


(2)  The  Subject  Country  in  this  review 
is  China. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  petroleum 
wax  candles. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  petroleum  wax 
candles. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  August  28, 1986. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  publir 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  th? 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notl  :e  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  rece':.e  BPI  under 
the  APO. 
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Certificaticft. — Pursuant  to  section 
207.3  of  the  dommission's  rules,  any 
person  submitting  information  to  the 
Commission  jn  connection  with  this 
review  must  iertify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter  s  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  cohsent,  unless  otherwise 
specified,  forihe  Commission,  its 
employees,  aid  contract  personnel  to 
use  the  infonration  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  Conducts  under  Title  VII  of 
the  Act,  or  in  pntemal  audits  and 
investigations  relating  to  the  programs 
and  operatioiK  of  the  Commission 
pursuant  to  5  lU.S.C.  Appendix  3. 

Written  sutirnissions. — Pursuant  to 
section  207. 61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  February  23, 1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  Jnay  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  ^ould  conduct  an 
expedited  or  lull  review.  The  deadline 
for  fifing  such  comments  is  March  19, 
1999.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  3f  sections  201.6  and 
207.7  of  the  Csmmission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  subm  issions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  tie  Commission's  rules, 
each  documei  it  filed  by  a  party  to  the 
review  must  he  served  on  all  other 
parties  to  the  ■eview  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  part]  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  orovide  requested 
information.-  -Pursuant  to  section 
207.61(c)  of  tl  e  Commission's  rules,  any 
interested  par  ;y  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Con  imission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  canr  ot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  whic  1  it  can  provide 
equivalent  inf  srmation.  If  an  interested 
party  does  nol  provide  this  notification 
(or  the  Comm  ssion  finds  the 
explanation  provided  in  the  notification 


inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution: 
As  used  below,  the  term  "firm"  includes 
any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  yoiu"  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1985. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis. 


for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  finn's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  vour  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  finn's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
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conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  December  24, 1998. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  98-34803  Filed  12-31-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  AA1921-124  (Review); 
Investigations  Nos.  731-TA-646-647 
(Review)] 

Steel  Wire  Rope  From  Japan;  Cart>on 
Steel  Wire  Rope  From  Korea  and 
Mexico 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 

concerning  the  antidumping  duty  orders 

on  steel  v^rire  rope  from  Japan  and 

carbon  steel  wire  rope  from  Korea  and 

Mexico. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 


Act)  to  determine  whether  revocation  of 
the  antidumping  duty  orders  on  steel 
wire  rope  from  Japan  and  carbon  steel 
wire  rope  from  Korea  and  Mexico  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  this 
notice  by  submitting  the  information 
specified  below  to  the  Commission;  the 
deadline  for  responses  is  February  23, 
1999.  Comments  on  the  adequacy  of 
responses  may  be  filed  with  the 
Commission  by  March  19, 1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
downloaded  fi-om  the  Commission's 
World  Wide  Web  site  at  http:// 
vvrww.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 

VvrWW.USitC.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — On  October  15, 1973, 
the  Department  of  the  Treasury  issued 
an  antidumping  finding  on  imports  of 
steel  wire  rope  from  Japan  (38  F.R. 
28571).  On  March  25, 1993.  the 
Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
carbon  steel  wire  rope  ft-om  Mexico  (58 
F.R.  16173).  On  March  26,  1993,  the 
Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
carbon  steel  wire  rope  from  Korea  (58 
F.R.  16397).  The  Commission  is 
conducting  reviews  to  determine 
whether  revocation  of  the  finding  and/ 
or  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 


Definitions. — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Japan,  Korea,  and  Mexico. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination  concerning  steel  wire 
rope  from  Japan,  as  subsequently 
clarified  by  the  Commission  (38  F.R. 
27560,  October  4, 1973),  the 
Commission  defined  the  Domestic  Like 
Product  as  steel  wire  rope,  except  brass 
electroplated  steel  truck  tire  cord  of 
cable  construction  specially  packaged 
for  protection  against  moisture  and 
atmosphere.  In  its  original 
determinations  concerning  carbon  steel 
wire  rope  from  Korea  and  Mexico,  the 
Commission  defined  the  Domestic  Like 
Product  as  all  steel  wire  rope,  whether 
made  of  carbon  steel  or  stainless  steel. 
One  Commissioner  defined  the 
Domestic  Like  Product  differently. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination 
concerning  steel  wire  rope  from  Japan, 
as  subsequently  clarified  (38  F.R.  27560, 
October  4, 1973),  the  Commission 
defined  the  Domestic  Industry  as 
producers  of  steel  wire  rope,  except 
brass  electroplated  steel  truck  tire  cord 
of  cable  construction  specially  packaged 
for  protection  against  moisture  and 
atmosphere.  (The  Commission  stated 
that  there  was  no  domestic  production 
of  the  latter  brass  tire  cord  product.)  In 
its  original  determinations  concerning 
carbon  steel  wire  rope  from  Korea  and 
Mexico,  the  Commission  defined  the 
Domestic  Industry  as  producers  of  all 
steel  ware  rope,  whether  made  of  carbon 
or  stainless  steel.  One  Commissioner 
defined  the  Dpmestic  Industry 
differently. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidumping  duty  orders  under 
review  became  effective.  In  the  review 
concerning  steel  wire  rope  from  Japan, 
the  Order  Date  is  October  15, 1973.  In 
the  reviews  concerning  carbon  steel 
wire  rope  from  Mexico  and  Korea,  the 
Order  Dates  are  March  25, 1993,  and 
March  26,  1993,  respectively. 

(6)  An  Importer  is  any  p^^^on  or  firm 
engaged,  either  directly  or  through  a 
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parent  compiiny  or  subsidiary,  in 
importing  th^  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacture^  or  through  its  selling 
agent. 

Participati  on  in  the  reviews  and 
public  servicp  list. — Persons,  including 
industrial  us6rs  of  the  Subject 
Merchandise!  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  ir|  the  reviews  as  parties 
must  file  an  intry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commissions  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  arjd  addresses  of  all  persons, 
or  their  reprejsentatives,  who  are  parties 
to  the  reviewis. 

Limited  diiclosure  of  business 
proprietary  ii  iformation  (BPI)  under  an 
administrati\  e  protective  order  (APO) 
and  APO  ser  'ice  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  ii  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Itegister.  Authorized 
applicants  mtist  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
reviews.  A  s^arate  service  list  will  be 
maintained  m  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO.       I 

Certificaticm. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  tn  connection  with  these 
reviews  must  certify  that  the 
information  ^  accurate  and  complete  to 
the  best  of  thfe  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,!  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigation^  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5i  U.S.C.  Appendix  3. 

Written  sukmissions. — Pursuant  to 
section  207. ai  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  mtist  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  February  23, 1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission'  i  rules,  eligible  parties  (as 


specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  March  19,  1999.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
dociunent  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  fiill  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution:  If 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  diat  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 


the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  woricers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  the  Domestic  Industry  in 
general  and/or  yoiu-  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 

§  1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Japan  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  coimtries  since  1972.  A 

"list  of  all  known  and  currently  operating 
U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Korea  and 
Mexico  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1992. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 
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(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
knowrn,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(d)  the  quantity  and  value  of  your 
firm's{s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 


conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)^  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  December  24,  1998. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  98-34804  Filed  12-31-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatioas  Nos.  731-TA-278-280  and 
347-348  (Review)] 

Malleable  Cast  Iron  Pipe  Fittings  From 
Brazil,  Korea,  Taiwan,  Japan,  and 
Thailand 

AGENCY:  United  States  International 
Trade  Commission. 
action:  Institution  of  five-year  reviews 
concerning  the  antidimiping  duty  orders 
on  malleable  cast  iron  pipe  fittings  from 
Brazil,  Korea,  Taiwan,  Japan,  and 
Thailand. 

summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  orders  on 
malleable  cast  iron  pipe  fittings  from 
Brazil,  Korea,  Taiwan,  Japan,  and 
Thailand  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 


to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  February  23, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  March  19, 1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599.  June  5,  1998.  and  may  be 
downloaded  from  the  Commission's 
Worid  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background.— On  May  21. 1986.  the 
Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
malleable  cast  iron  pipe  fittings  from 
Brazil  (51  F.R.  18640).  On  May  23.  1986, 
the  Department  of  Commerce  issued 
antidumping  duty  orders  on  imports  of 
malleable  cast  iron  pipe  fittings  from 
Korea  and  Taiwan  (51  F.R.  18917).  On 
July  6. 1987,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  malleable  cast  iron 
pipe  fittings  from  Japan  (52  F.R.  25281). 
On  August  20,  1987,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  malleable  cast  iron 
pipe  fittings  from  Thailand  (52  F.R. 
31440).  The  Commission  is  conducting 
reviews  to  determine  whether 
revocation  of  the  orders  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time. 

Definitions.— The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
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scope  of  the  five-year  reviews,  as 
defined  by  t  le  Department  of 
Commerce. 

(2)  The  Su  aject  Coimtries  in  these 
reviews  are  prazil,  Japan.  Korea, 
Taiwan,  andj Thailand. 

(3)  The  Domestic  Like  Product  is  the 
domesticallM  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  lijce,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Menjhandise.  In  its  original 
determinatiobs,  the  Commission 
defined  the  Ij)omestic  Like  Product  as 
malleable  ca$t  iron  pipe  fittings. 

(4)  The  Dojnestic  Industry  is  the  U.S. 
producers  asla  whole  of  the  Domestic 
Like  Product!  o'  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  dtomestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  malleable  cast 
iron  pipe  fittings. 

(5)  Tne  Order  Dates  are  the  dates  that 
the  antidumping  duty  orders  under 
review  becanie  effective.  In  the  review 
concerning  njalleable  cast  iron  pipe 
fittings  from  ^razil,  the  Order  Date  is 
May  21, 198fl.  In  the  reviews  concerning 
malleable  ca^  iron  pipe  fittings  from 
Korea  and  Taiwan ,  the  Order  Date  is 
May  23, 1980.  In  the  review  concerning 
malleable  caal  iron  pipe  fittings  from 
Japan,  the  Order  Date  is  July  6,  1987.  In 
the  review  concerning  malleable  cast 
iron  pipe  fittings  from  Thailand,  the 
Order  Date  is, August  20. 1987. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  thai  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer!  or  ^"'"S^  i^^  selling 
agent. 

Participatk  n  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  us^  of  the  Subject 
Merchandise  fend,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  s^tion  201.11(b)(4)  of  the 
Commission'^  rules,  no  later  than  21 
days  after  pul^lication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  an<J  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review^. 

Limited  disclosure  of  business 
proprietary  iiiformation  (BPI)  under  an 
administrativ^  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(8)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 


submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  emd  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  February  23, 1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  March  19, 1999.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 


Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution:  If 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  ft-om  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
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imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  Ust  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Brazil.  Korea, 
and  Taiwan  that  ciirrently  export  or 
have  exported  Subject  Merchandise  to 
the  United  States  or  other  countries 
since  1985.  A  list  of  all  known  and 
ciurently  operating  U.S.  importers  of  the 
Subject  Merchandise  and  producers  of 
the  Subject  Merchandise  in  Japan  and 
Thailand  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1986. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  tons  and  value  data  in  thousands  of 
U.S.  dollars,  f.o.b.  plant).  If  you  are  a 
union/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  tons  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  knowm,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 


Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  tons  and  value 
data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(d)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States.  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 


Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  [December  24, 1998. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  98-34805  Filed  12-31-98;  8:45  am) 

BILUNQ  CODE  703O-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-103  (Review), 
701-TA-202  (Review),  701-TA-E  (Review), 
and  731-TA-614  (Review)] 

Cotton  Shop  Towels  From  China, 
Pakistan,  Peru,  and  Bangladesh 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  cotton  shop  towels  from  China  and 
Bangladesh,  the  countervailing  duty 
order  on  cotton  shop  towels  from 
Pakistan,  and  the  suspended 
countervailing  duty  investigation  on 
cotton  shop  towels  from  Peru. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  orders  on  cotton 
shop  towels  from  China  and 
Bangladesh,  revocation  of  the 
countervailing  duty  order  on  cotton 
shop  towels  from  Pakistan,  and 
termination  of  the  suspended 
countervailing  duty  investigation  on 
cotton  shop  towels  from  Peru  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  this 
notice  by  submitting  the  information 
specified  below  to  the  Commission;  the 
deadline  for  responses  is  February  23, 
1999.  Comments  on  the  adequacy  of 
responses  may  be  filed  with  the 
Commission  by  March  19, 1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at^ttp:// 
wwrw.usitc.gov/rules.htn: 
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EFFECTIVE  DATt:  January  4.  1999. 
FOR  FURTHER  »JFORMATION  CONTACT: 
Mary  Messer  i  202-205-3193)  or  Vera 
Libeau  (202-2  05-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  1  )C  20436.  Hearing- 
impaired  persDns  can  obtain 
information  o  i  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretaik'  at  202-205-2000. 
General  infoniation  concerning  the 
Commission  riay  also  be  obtained  by 
accessing  its  iatemet  server  (http:// 
www.usitc.gOT). 
SUPPLEMEhfTARry  INFORMATION: 

Background. — On  October  4, 1983, 
the  Department  of  Commerce  issued  an 
antidumping  c|uty  order  on  imports  of 
cotton  shop  toivels  from  China  (48  F.R. 
45277).  On  Malrch  9,  1984,  the 
Department  of  Commerce  issued  a 
countervailing  duty  order  on  imports  of 
cotton  shop  to  vels  from  Pakistan  (49 
F.R.  8974).  On  September  12.  1984,  the 
Department  of  Commerce  suspended  a 
countervailing  duty  investigation  on 
imports  of  cottDn  shop  towels  from  Peru 
(49  F.R.  35835  .  On  March  20,  1992,  the 
Department  of  Commerce  issued  an 
antidumping  d  uty  order  on  imports  of 
cotton  shop  towels  from  Bangladesh  (57 
F.R.  9688).  The  Commission  is 
conducting  reviews  to  determine 
whether  revoc.  tion  of  the  orders  and/or 
termination  of  ;he  suspended 
investigation  v>|ould  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  vkdthin 
a  reasonably  foreseeable  time. 
Definitions. — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  W  erchandise  is  the  class  or 
kind  of  mercha  [idise  that  is  within  the 
scope  of  the  fiv  3- year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Bangladesh,  China, 
Pakistan,  and  Peru. 

(3)  The  Domestic  Like  Product  is  the 
domestically  ptoduced  product  or 
products  which  are  like,  or  in  the 
absence  of  like  j  most  similar  in 
characteristics  ^nd  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations  concerning  China  and 
Pakistan,  the  Commission  defined  the 
Domestic  Like  Product  as  shop  towels. 
In  its  original  d  jtermination  concerning 
Bangladesh,  th«  Commission  defined 
the  Domestic  Like  Product  as  shop 
towels,  whethet  blended  or  all  cotton, 
regardless  of  the  origin  of  the  fabric.  The 


Commission  in  the  Bangladesh 
determination  indicated  that  this 
definition  was  not  different  in  substance 
than  the  definition  used  in  the  original 
determinations  concerning  China  and 
Pakistan.  There  was  no  Commission 
determination  concerning  the 
suspended  countervailing  duty 
investigation  concerning  Peru. 
Therefore,  for  purposes  of  this  notice 
concerning  Peru,  you  should  consider 
the  Domestic  Like  Product  to  be  shop 
towels,  whether  blended  or  all  cotton, 
regardless  of  the  origin  of  the  fabric. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations 
concerning  China  and  Pakistan,  the 
Commission  defined  the  Domestic 
Industry  as  all  producers  of  shop  towels. 
In  its  original  determination  concerning 
Bangladesh,  the  Commission  defined 
the  Domestic  Industry  as  all  producers 
of  the  Domestic  Like  Product,  including 
integrated  producers,  converters,  and 
toll  producers.  There  was  no 
Commission  determination  concerning 
the  suspended  countervailing  duty 
investigation  concerning  Peru. 
Therefore,  for  purposes  of  this  notice 
concerning  Peru,  the  Domestic  Industry 
is  all  producers  of  the  Domestic  Like 
Product,  including  integrated  producers, 
converters,  and  toll  producers. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidumping  duty  and 
countervailing  duty  orders  under  review 
became  effective  and  the  countervailing 
duty  investigation  was  suspended.  In 
the  review  concerning  China,  the  Order 
Date  is  October  4, 1983.  In  the  review 
concerning  Pakistan,  the  Order  Date  is 
March  9,  1984.  In  the  review  concerning 
Peru,  the  Order  Date  is  September  12, 
1984.  In  the  review  concerning 
Bangladesh,  the  Order  Date  is  March  20. 
1992. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list.— Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 


days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
appUcation  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  February  23, 1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  March  19, 1999.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
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facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution:  If 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 


(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
and  countervailing  duty  orders  and 
termination  of  the  suspended 
investigation  on  the  Domestic  Industry 
in  general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
the  years  the  petitions  were  filed.  The 
Subject  Countries  and  the  years  the 
petitions  were  filed  are  listed  below: 


Subject  Countries 


China 

Pakistan  

Peru  

Bangladesh 


Years 


1982 
1983 
1984 
1990 


(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  towels  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  towels  and  value  data 


in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidimiping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries,  ■ 
provide  the  following  information  on 
your  finn's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  thousands  of 
towels  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  finn's(s')  production;  and 

(d)  the  quantity  and  value  of  your 
firm*s(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm*s(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any. 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shif^  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demanc  abroad). 
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Demand  con(  litions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availabil  ty  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  Statea  Subject  Merchandise 
'produced  in  Ithe  Subject  Countries,  and 
such  merchai^dise  from  other  countries. 

(11)  (Optiohal)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of^the  Domestic  Like  Product 
and  Domestia  Industry;  if  you  disagree 
Mfith  either  orj  both  of  these  definitions, 
please  explaii  why  and  provide 
alternative  dejfinitions. 

Authority:  Tllese  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1980;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Conunission's  rules. 

By  order  of  tHe  Commission. 

Issued:  Deceijiber  24. 1998. 
Donna  R.  Koeh^e, 
Secretary.  I 

(FR  Doc.  98-34^06  Filed  12-31-98;  8:45  am] 

BIUINGCOOE  7D2f-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  Ho.  731-TA-244  (Review)] 

Natural  BristI*  Paint  Brushes  From 
China 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 

concerning  thf  antidumping  duty  order 

on  natural  bridle  paint  brushes  from 

China. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  hjas  instituted  a  review 
piu^uant  to  settion  751(c)  of  the  Tariff 
Act  of  1930  (l!l  U.S.C.  §  1675(c))  (the 
Act)  to  determ  ne  whether  revocation  of 
the  antidumping  duty  order  on  natural 
bristle  paint  brushes  from  China  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(|:)(2)  of  the  Act,  interested 
parties  are  reqiested  to  respond  to  this 
notice  by  submitting  the  information 
specified  belo\l  to  the  Commission;  the 
deadUne  for  responses  is  February  23, 
1999.  Commenjts  on  the  adequacy  of 
responses  may  be  filed  with  the 
Commission  bjf  March  19,  1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Hules  of  Practice  and 
Procedure,  pari  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  t.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  andjProcedure  pertinent  to 


five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5.  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — On  February  14,  1986, 
the  Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
natural  bristle  paint  brushes  from  China 
(51  F.R.  5580).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Definitions. — The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  China. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  all 
domestically  produced  paint  brushes 
(including  natural  bristle  and  synthetic 
filament  paint  brushes). 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  all  domestic  producers  of 
paint  brushes. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 


became  effective.  In  this  review,  the 
Order  Date  is  February  14,  1986. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
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such  responses  is  February  23, 1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  an 
expedited  or  full  review.  The  deadline 
for  filing  such  comments  is  March  19, 
1999.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution: 
As  used  below,  the  term  "firm"  includes 
any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  imion 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 


union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 

§  1677(4)(B)). 

(6)  A  list  of  all  knowm  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Meithandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1985. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  units  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  units  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 


the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  &t)m 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  thousands  of 
units  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  knovra,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  application:,  the  existence 
and  availability  of  substitu*?  products; 
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and  the  level  lof  competition  among  the 
Domestic  Ukk  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optio^)  A  statement  of 
whether  you  $gree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic,  Industry;  if  you  disagree 
with  either  orjboth  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  Vn  of  the  Tariff  Act 
of  1930;  this  Dotice  is  publishefl  pursuant  to 
section  207.61  0f  the  Commission's  rules. 

By  order  of  ti|B  Commission. 

Issued:  Decei^ber  24, 1998. 
Donna  R.  Koeluike, 
Secretary. 
(FR  Doc.  9ft-34«07  Filed  12-31-98;  8:45  am] 

MJJNO  COOE  7024-02-P 


INTERNATIOflAL  TRADE 
COMMISSION 

PnvMtlgatlon  Nb.  731-TA-207  (R«v<«w)] 

Cellular  Mobile  Telephones  and 
SubassembU*  From  Japan 

AGENCY:  United  States  International 
Trade  CommisEion. 

ACTKM:  Instituiion  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  cellular  mobile  telephones  and 
subassembUes  from  Japan. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
ptu^uant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (1^  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on  cellular 
mobile  telephones  and  subassemblies 
from  Japan  would  be  likely  to  lead  to 
continuation  o^  reciurence  of  material 
injury.  Pursuailt  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  inJformatioQ  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  February  23, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commissiob  by  March  19, 1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  anlendments  to  the  Rules 
of  Practice  and  Procediue  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  Jbne  5, 1998,  and  may  be 
downloaded  from  the  Commission's 


World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  4, 1999. 
FOfi  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

BacAgrou/id.— On  December  19, 1985, 
the  Department  of  Commerce  issued  an 
antidiunping  duty  order  on  imports  of 
cellular  mobile  telephones  and 
subassemblies  from  Japan  (50  F.R. 
51724).  The  Commission  is  conducting 
a  review  to  determine  whether 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time. 

Definitions.— The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
eight  Domestic  Like  Products.  The 
Commission  determined  that 
domestically  produced  transportable 
cellular  mobile  telephones  and 
vehicular  cellular  mobile  telephones  are 
a  single  like  product.  The  Commission 
also  determined  that  the  subassemblies 
dedicated  to  the  performance  of  each  of 
the  following  seven  essential  functions 
of  a  complete  cellular  mobile  telephone 
are  separate  like  products:  audio 
processing,  signal  processing  (logic), 
frequency  transmitting,  frequency 
receiving,  frequency  comparing 
(synthesizing),  duplexing  (enabling 
sending  and  receiving  at  the  same  time), 
and  power  amplifying.  Certain 
Commissioners  defined  the  Domestic 
Like  Product  differently  in  the  original 


determination.  In  response  to  the 
October  31, 1988,  order  of  the  United 
States  Court  of  International  Trade 
remanding  the  investigation,  the 
Commission  found  one  Domestic  Like 
Product  consisting  of  complete  cellular 
mobile  telephones  and  subassemblies 
thereof.  Certain  Commissioners  defined 
the  Domestic  Like  Product  differently  in 
the  remand  determination.  For  purposes 
of  this  notice,  there  is  one  Domestic 
Like  Product,  complete  cellular  mobile 
telephones  and  subassemblies  thereof. 
(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  eight  Domestic 
Industries:  one  Domestic  Industry 
consisting  of  firms  that  manufacture 
complete  cellular  mobile  telephones  or 
transceivers  or  control  units  and  the 
other  seven  domestic  industries 
consisting  of  producers  of  the  specified 
subassemblies  for  cellular  mobile 
telephones.  Certain  Commissioners 
defined  the  Domestic  Industry 
differently  in  the  original  determination. 
In  response  to  the  October  31, 1988, 
order  of  the  United  States  Court  of 
International  Trade  remanding  the 
investigation,  the  Commission  found 
one  Domestic  Industry  consisting  of 
producers  of  complete  cellular  mobile 
telephones  and  subassemblies  thereof. 
Certain  Commissioners  defined  the 
Domestic  Industry  differently  in  the 
remand  determination.  For  piuposes  of 
this  notice,  there  is  one  Domestic 
Industry,  producers  of  complete  cellular 
mobile  telephones  and  subassemblies 
thereof. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  imder  review 
became  effective.  In  this  review,  the 
Order  Date  is  December  19, 1985. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  frtim  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
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maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  imder  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — ^Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  February  23, 1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  an 
expedited  or  full  review.  The  deadline 
for  filing  such  comments  is  March  19, 
1999.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 


each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution: 
As  used  below,  the  term  "firm"  includes 
any  related  firms. 

U)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise. 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 


Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1984. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars,  f.o.b.  plant).  If  you  are  a 
union/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
fi-om  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-f)aid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  knowm,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  units  and  value 
data  in  thousands  of  U.S.  dollars. 
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(a)  Productijon  (quantity)  and,  if 
known,  an  est  imate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s'l  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  th«i  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Lika  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  io  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  donsider  include 
technology;  prpduction  methods; 
development  Efforts;  ability  to  increase 
production  (injcluding  the  shift  of 
production  facilities  used  for  other 
products  and  tne  use,  cost,  or 
availability  of  fnajor  inputs  into 
production);  aid  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  inl  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  a|}plications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  ot  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  airee  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Ikidustry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain Jwhy  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  Af  title  VII  of  the  Tariff  Act 
of  1930;  this  notce  is  published  pursuant  to 
section  207.61  oithe  Conunission's  rules. 

By  order  of  thq  Commission. 

Issued:  December  24, 1998. 
Donna  R.  KoehnlLe, 
Secretary. 
[FR  Doc.  98-348(^8  Filed  12-31-98;  8:45  am] 

BILUNQ  CODE  702<Mi2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-246-247 
(Review)] 

Brazing  Copper  Wire  and  Rod  From 
New  Zealand  and  South  Africa 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  brazing  copper  wire  and  rod  from 
New  Zealand  and  South  Africa. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  orders  on  brazing 
copper  wire  and  rod  from  New  Zealand 
and  South  A&ica  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  February  23, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  March  19, 1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5.  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  EK]  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background.— On  December  4, 1985, 
the  Department  of  Commerce  issued  an 


antidumping  duty  order  on  imports  of 
brazing  copper  wire  and  rod  from  New 
Zealand  (50  F.R.  49740).  On  January  29, 
1986,  the  Department  of  Commerce 
issued  an  antidumping  duty  order  on 
imports  of  brazing  copper  wire  and  rod 
from  South  Africa  (51  F.R.  3640).  The 
Commission  is  conducting  reviews  to 
determine  whether  revocation  of  the 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 
Definitions. — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  New  Zealand  and  South 
Africa. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission 
defined  the  Domestic  Like  Product  as 
low-fuming  brazing  copper  wire  and  rod 
of  either  680  or  681  alloy,  whether  bare 
or  flux-coated. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Commission  defined  one  Domestic 
Industry  to  include  firms  that  only  flux- 
coat  bare  low-fuming  brazing  copper 
wire  and  rod,  as  well  as  firms  that 
manufacture  bare  low-fuming  brazing 
copper  wire  and  rod. 

15)  The  Order  Dates  are  the  dates  that 
the  antidumping  duty  orders  under 
review  became  effective.  In  the  review 
concerning  brazing  copper  ware  and  rod 
from  New  Zealand,  the  Order  Date  is 
December  4, 1985.  In  the  review 
concerning  brazing  copper  wire  and  rod 
from  South  Africa,  the  Order  Date  is 
January  29, 1986. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  //s(.— Persons,  including 
industrial  users  of  the  tSubject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 


Federal  Register/Vol.  64.  No.  1 /Monday.  January  4.  1999/Notices 


379 


participate  in  the  reviews  as  parties 
must  File  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  y/sf.— Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification.— Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VIl  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  February  23,  1999. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  March  19. 1999.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 


conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution: 
If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 


(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 

1985. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  byyour 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
ft-om  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  v^lue  (landed, 
duty-paid  but  not  includi'^g 


380 


or  I 


antidumping 
of  U.S.  import;; 
estimate  of  the 
imports  of 
the  Subject 
your  rirm's(s') 

(b)the 
port,  includin 
countervailing 
commercial  sh 
Merchandise 
Countries. 

(9)  If  you  are 
or  a  trade/busi 
producers  or 
Merchandise  ir 
provide  the  fol 
your  firm's(s') 
product  during 
(report  quanti 
pounds  and  va 
U.S.  dollars,  la 
the  U.S.  port 
antidumping  oi 
If  you  are  a 
provide  the  i 
basis,  for  the 

of vour 

(a)  Producti 
known,  an 


countervailing  duties) 
and,  if  known,  an 
percentage  of  total  U.S. 
Suh  iect  Merchandise  from 
Coi  mtries  accounted  for  by 
mports;  and 
quantity  and  value  (f.o.b.  U.S. 
antidumping  and/or 
duties)  of  U.S. 
pments  of  Subject 
iitiported  from  the  Subject 

a  producer,  an  exporter, 
iiess  association  of 
e)  porters  of  the  Subject 
the  Subject  Countries, 
owing  information  on 
(iperations  on  that 
calendar  year  1998 
data  in  thousands  of 
ue  data  in  thousands  of 
ded  and  duty-paid  at 
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total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm'sCs')  production;  and 

(b)  the  quantity  and  value  of  your 
finn's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  fi-om  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 


national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  ft-om  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  December  24, 1998. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-34809  Filed  12-31-98;  8:45  am] 
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The  President 
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Presidential  Documents 


Notice  of  December  30,  1998 
Continuation  of  Libyan  Emergency 


On  January  7,  1986,  by  Executive  Order  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8, 
1986,  by  Executive  Order  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  Every  President  has  transmitted 
to  the  Congress  and  the  Federal  Register  a  notice  continuing  this  emergency 
each  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  The 
Government  of  Libya  has  continued  its  actions  and  policies  in  support 
of  terrorism,  despite  the  calls  by  the  United  Nations  Security  Council,  in 
Resolutions  731  (1992),  748  (1992),  and  883  (1993),  that  it  demonstrate 
by  concrete  actions  its  renunciation  of  terrorism.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  the  national  emergency  with  respect  to  Libya.  This  notice 
shall  be  published  in  the  Federal  Register  and  transmitted  to  the  Congress. 


OOlAjAiU^AA  ^TtUjudk^O^ 


[FR  Doc.  98-34836 
Filed  12-31-98;  8:45  am] 
Billing  code  3195-01^ 


THE  WHITE  HOUSE. 
December  30,  1996. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compileti  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclu$ion  from 
this  list  has  no  le^al 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  4, 
1999 

I 
AGRICULTURE 
DEPARTMErfT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  giown  in — 
Colorado;  published  12-3-98 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Clear  title;  farm  pfoduct 
purchasers  prot^ion: 
Effective  financiig 
statements;  statewide 
central  filing  lystems; 
establishment  and 
management:  published 
12-3-98         i 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  and        J 
telecommunicalions 
borrowers;  fidelity  and 
insurance  requifements; 
published  1-4-90 

COMMERCE  DEPARTMENT 
National  Oceania  and 
Atmospheric  Administration 

Fishery  conservafon  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
published  1-4-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Historically  underutilized 
business  zone  (HUBZone) 
empowerment  contracting 
program;  published  12-18- 
98 

Technical  amertdments; 
published  12>  18-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  ^rious 
States: 

California:  publshed  12-3-98 
Maryland;  published  11-5-98 

Air  quality  implerrtentation 
plans;  VAVapproval  and 


promulgation:  various 
States;  air  quality  planning 
purposes:  designation  of 
areas: 

Connecticut:  published  11-2- 
98 
Air  quality  planning  purposes: 
designation  of  areas: 
Arizona:  published  11-20-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Universal  service — 
Universal  service 
woritsheet:  contributor 
reporting  requirements 
and  reimbursement 
clarification:  published 
12-4-98 
Radio  services,  special: 
Private  land  mobile 
services — 

700  MHz  band:  public 
safety  radio  spectrum; 
priority  access  service 
requirements;  published 
11-2-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Historically  underutilized 

business  zone  (HUBZone) 
•    empowerment  contracting 

program:  published  12-18- 

98 
Technical  amendments; 

published  12-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Butylated  reaction  product 
of  p-cresol  and 
dicyclopentadiene; 
published  1-4-99 

LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 

Affirmative  action  and 
nondiscrimination  obligations 
of  contractors  and 
sut)Contractors: 
Individuals  with  disabilities; 

special  disabled  veterans; 

published  11-4-98 
Special  disabled  veterans 

and  Vietnam  era  veterans; 

published  11-4-98 

LABOR  DEPARTMENT 
Workers'  Compensation 
Programs  Office 

Federal  Employees 
Compensation  Act 

Disability  and  death  of 
nondtizen  Federal 


employees  outside  U.S.; 
compensation:  published 
11-25-98 

Con-ection;  published  12- 
23-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Historically  underutilized 
business  zone  (HUBZone) 
empowerment  contracting 
program:  published  12-18- 
98 

Technical  amendments; 
published  12-18-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Brol<ers  and  dealers 
reporting  requirement — 

Year  2000  compliance; 
published  11-3-98 

Over-the-counter  derivatives 
dealers;  published  11-3-98 

Correction:  published  11- 
12-98 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 

Visa  waiver  pilot  program — 

Probationary  entry  status 
elimination;  published  1- 
4-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

HOAC-Austria;  published  11- 
23-98 

McCauley  Propeller 
Systems:  published  12-18- 
98 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Radio  standards  and 
procedures: 

Wireless  communications 
devices  requirements; 
published  9-4-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  container  integrity; 
material  and 
manufacturing  process 
requirements:  published 
12-3-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  research,  promotion, 
and  consumer  information 
order;  comments  due  by  1- 
11-99;  published  11-10-98 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida  and 
imported  grapefruit; 
comments  due  by  1-11-99; 
published  11-10-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Asian  longhomed  beetie; 
comments  due  by  1-11- 
99;  published  11-13-98 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children:  special 
supplemental  nutrition 
program — 
Food  and  nutrition 

services  and 

administration  funding 

formulas  rule; 

comments  due  by  1-11- 

99;  published  10-13-98 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Consumer  protection 
standards- 
Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chilling  performance 
standards;  comments 
due  by  1-13-99; 
published  12-14-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  halibut  and 
sablefish;  individual 
fishing  quota  program; 
nrxxjified  hired  skipper 
requirements;  comments 
due  by  1-15-99; 
published  12-16-98 
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HI 


DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Generic  maximum 
achievable  control 
technology;  comments 
due  by  1-12-99;  published 
10-14-98 
Air  pollutants;  hazardous; 
national  emission  standards: 
Publicly  owned  treatment 
works;  188  HAP;  list; 
comments  due  by  1-15- 
99;  published  12-1-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maine;  comments  due  by  1- 
11-99;  published  12-11-98 
Air  programs;  State  authority 
delegations: 

California;  comments  due  by 
1-15-99;  published  12-16- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nevada;  comments  due  by 
1-11-99;  published  12-11- 
98 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical 
manufacturing  industry; 
comments  due  by  1-11- 
99;  published  10-28-98 
Superfund  program: 
CERCLA  hazardous 
substances  list;  additions 
and  removals — 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-13-99;  published 
12-14-98 

National  priorities  list 
update;  comments  due 


by  1-14-99;  published 
12-15-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Incumbent  local  exchange 
carriers;  biennial 
regulatory  review; 
comments  due  by  1-11- 
99;  published  12-11-98 
Universal  service — 
Wireless 
telecommunications 
providers;  local  usage 
requirements;  comments 
due  by  1-11-99; 
published  12-10-98 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  1- 
11-99;  published  12-4-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Write-your-own  program — 
Expense  allowance 
percentage;  comments 
due  by  1 -12-99; 
published  11-13-98 
Expense  allowance; 
marketing  Incentives, 
performance  measures, 
agent  compensation, 
and  compensation  for 
unallocated  loss 
expenses;  comments 
due  by  1-12-99; 
published  11-13-98 
FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Shipping  Act  of  1984; 
agreements  by  ocean 
carriers  and  marine 
tenminal  operators; 
comments  due  by  1-14- 
99;  published  12-15-98 
GENERAL  SERVICES 
ADMINISTRATION      . 
Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Sodium  2,2'- 
methylenebis(4,6-di-tert- 
butylphenyl)phosphate; 
comments  due  by  1-11- 
99;  published  12-11-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  care  programs;  fraud 
and  abuse: 


Health  Insurance  Portability 
and  Accounteibility  Act- 
Data  collection  program; 
final  adverse  actions 
reporting;  comments 
due  by  1-11-99; 
published  12-30-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Marron  bacora,  etc.; 
comments  due  by  1-15- 
99;  published  11-16-98 
Redband  trout;  comments 
due  by  1-15-99;  published 
11-16-98 
Spalding's  catchfly; 
comments  due  by  1-15- 
99;  published  11-16-98 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  comments  due 
by  1-15-99;  published  12- 
11-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by  1- 

11-99;  published  12-10-98 
West  Virginia;  comments 

due  by  1-15-99;  published 

12-10-98 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 

comments  due  by  1-11-99; 

published  12-10-98 
Whistleblower  protection  for 

FBI  employees;  comments 

due  by  1-11-99;  published 

11-10-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Earned  value  management 
system;  application; 
comments  due  by  1-15- 
99;  published  11-16-98 
Federal  Acquisition  Regulation 
(FAR): 

BrarKJ  name  Items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Non-owner  operating  service 
companies;  proposed 
criteria;  comments  due  by 
1-15-99;  published  10-9- 
98 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Greenwood  Lake  Powertx>at 
Classic;  comments  due  by 
1-12-99;  published  11-13- 
98 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  1- 

12-99;  published  11-13-98 
Boeing;  comments  due  by 
1-12-99;  published  11-13- 
98 

British  Aerospace; 
comments  due  by  1-11- 
99;  published  12-8-98 

International  Aero  Engines; 
comments  due  by  1-12- 
99;  published  11-13-98 

McDonnell  Douglas; 
comments  due  by  1-12- 
99;  published  11-13-98 

Robinson  Helicopter  Co.; 
comments  due  by  1-11- 
99;  published  11-10-98 

Schweizer  Aircraft  Corp.  et 
al.;  comments  due  by  1- 
11-99;  published  11-10-98 
Airworthiness  standards: 

Special  conditions — 
Boeing  model  757-300 
airplane;  comments  due 
by  1-11-99;  published 
12-10-98 

Class  E  airspace;  comments 
due  by  1-11-99;  published 
11-19-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Freight  and  other  non- 
passenger  trains  and 
equipment;  brake  system 
safety  standards;  comments 
due  by  1-15-99;  published 
9-9-98 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistics 
Bureau 

ICC  Termination  Act; 

implementation: 

Motor  earners  of  proerty; 
reporting  requirements; 
commenfe  due  by  1-15- 
99;  published  11-25-98 


IV 
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TREASURY  DEPARTMENT 
Comptroller  of  0ie  Currency 

Organization  and  functions, 

etc.;  ! 

Suspicious  activity  reports 
and  other  n^n-pubiic 
agency  inforfnation; 
disclosure;  comments  due 
by  1-11-99;  published  11- 
10-98 

VETERANS  AFHAIRS 

DEPARTMENT  \ 

Vocational  rehabilitation  and 
education:        j 
Veterans  education — 

Montgomery!  Gl  Bill-Active 
Duty;  eligibility  criteria. 
etc.;  comrrients  due  by 


1-11-99; 
12-98 


□jublished  11- 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  Is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  F/0<  your 
charge  orders  to  (202)  51 2-2250. 

TItIs  stock  Number  Price      Rtvlalon  Oat* 

1,  2  (2  Reserved) (869-034-^)0001-1) 5J0O     *Jan.  1,  1998 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-034-00002-9) 19.00      'Jan.  1,  1998 

4 (869-034-00003-7) 7.00      *Jan.  1,  1998 

5  Parts:       . 

1-699  (869-034-00004-5) 35.00        Jan.  1,  1998 

700-1199 (869-034-00005-3) 26.00        Jan.  1,  1998 

1200-End,  6  (6 
Resen/ed) (869-034-00006-1)  ... 


39.00        Jan.  1,  1998 


7  Parts: 

1-26  (869-034-00007-0) 

27-52  (869-034-00008-8) 

53-209 (869-034-00009-6) 

210-299 (869-034-00010-0) 

300-399 (869-034-00011-8) 

400-699 (869-034-00012-6) 

700-899 (869-034-00013-4) 

900-999 (869-034-00014-2) 


24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 


1000-1199  (869-034-00015-1) 44.00 


220-299 (869-034-00032-1) 

300-499 (869-034-00033-9) 

500-599 (869-034-00034-7) 

600-End  (869-034-00035-5) 

13  (869-034-00036-3) 


34.00 
58.00 
18.00 
33.00 
40.00 
24.00 


1200-1599  (869-034-00016-9) 

1600-1899  (869-034-00017-7) 

1900-1939  (869-034-00018-5) 

1940-1949  (869-034-00019-3) 

1950-1999  (869-034-00020-7) 

2000-End (869-034-00021-5) 

8  (869-034-00022-3) 

9  Parts: 

1-199 (869-034-00023-1) 

200-End  (869-034-00024-0) 

10  Parts: 

0-50  (869-034-00025-8) 

51-199 (869-034-00026-6) 

200-499 (869-034-00027-4)  , 

500-End  (869-034-00028-2)  , 

11  (869-034-00029-1)  , 

12  Parts: 

1-199  (869-034-0003O-4) 17.00 

200-219 (869-034-00031-2) 21.00 

39.00 
23.00 
24.00 
44.00 


Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jon,  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 


33.00        Jan.  1,  1998 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 


Jan.  1,  1998 
Jan.  1,  1998 

Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 


19.00   Jan.  1,  1998 


Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

23.00       Jan.  1,  1998 


rm* 


Stock  Number 


Pric*       Ravlaion  Data 


14  Parts: 

1-59  (869-034-00037-1) 47.00 

60-139 (869-034-00038-0) 40.00 

140-199 (869-034-O0039-8) 16.00 

200-1199  (869-034-00040-1) 29.00 

1200-End (869-034-00041-0) 2300 

15  Parts: 

0-299  (869-034-00042-8)  .. 

300-799 (869-034-00043-6)  .. 

800-End  (869-034-00044-4)  .. 


16  Parts: 

0-999  (869-034-00045-2) 

1000-€nd (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 


22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 


18  Parts: 

1-399  (869-034-00051-7) 45.00 

400-£nd  (869-034-00052-5) 13.00 

19  Parts: 

1-140  (869-034-00053-3)  .. 

141-199 (869-034-00054-1)  .. 

200-End  (869-034-00055-0)  .. 


34.00 
33.00 
15.00 

20  Parts: 

1-399  (869-034-OO056-8) 29.00 

400-499 (869-034-00057-6) 28.00 

500-End  (869-034-00058-4) 44.00 

21  Parts: 

1-99  (869-034-00059-2) 21.00 

100-169 (869-034-00060-6) 27.00 

170-199 (869-034-00061-4)  28.00 

200-299  (869-034-00062-2)  9.00 

300-499 (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034-00065-7) 9.00 

800-1299  (869-034-00066-5) 32.00 

1300-End (869-034-00067-3) 12.00 

22  Parts: 

1-299  (869-034-00068-1)  .. 

300-End  (869-034-00069-0)  .. 


41.00 
31.00 


32.00 
28.00 
17.00 
45.00 
1700-End (869-034-00075-4) 17.00 


25  (869-034-00076-2) 

26  Parts: 

§§  1.0-1-1.60 (869-034-00077-1) 26.00 

§§  1.61-1.169 (869-034-00078-9) 48.00 

§§  1.170-1.300 (869-034-00079-7) 31.00 

§§  1.301-1.400 (869-034-00080-1) 23.00 

§§1.401-1.440 (869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§  1.501-1.640 (869-034-00083-5) 27.00 

§§  1.641-1.850 (869-034-00084-3) 32.00 

§§  1.851-1.907 (869-034-00085-1) 36.00 

§§  1.908-1.1000  (869-034-00086-0) 35.00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

§§  1.1401-£nd  (869-034-00088-6) 51.00 

36.00 
25.00 
16.00 
19.00 
34.00 
10.00 


2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-00091-6) 

50-299 (869-034-00092-4) 

300^99 (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-End  (869-034-00095-9) 9.0i^ 


Jan.  1,  1998 
Jan,  1,  1998 
Jan,  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 

Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jon.  1.  1998 
Jon.  1.  1998 

Apr.  1.  1998 
Apr,  1,  1998 
Apr,  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr,  1.  1998 
Apr.  1.  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


Apr,  1, 
Apr 


1998 
1998 


Apr,  1,  1998 


Apr,  1, 
Apr,  1, 


1998 
1998 
Apr.  1.  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1,  1996 

Apr,  1,  1998 
Apr.  1,  1998 


23  (869-034-00070-3) 25.00   Apr,  1,  1998 

24  Parts: 

0-199  (869-034-00071-1) 

200^99 (869-034-00072-0) 

500-699 (869-034-00073-8) 

700-1699 (869-034-00074-6) 


Apr,  1,  1998 
Apr.  1,  1998 
Apr,  1.  1998 
Apr,  1,  1998 
Apr.  1,  1998 

42.00   Apr,  1,  1998 


kpr. 
Apr,  1 


1998 
1998 


Apr,  1,  1998 
Apr.  1.  1998 


Apr,  1, 
Apr,  1 


1998 
1998 


Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr.  1.  1998 
Apr,  1,  1998 
1998 
1998 
Apr.  1.  1998 
Apr,  1,  1998 


Apr, 
Apr, 


27  Parts: 

1-199  


(869-034-00096-7) 49.00   Apr.  1,  1998 


VI 


Tltl0 
200-€nd  .. 

28  Parts: 

0-42  

43-encl  .... 


to 


29  Parts: 

0-99  , 

100-499  

500-899  

900-1899  

1900-1910  (§§19(t)  to 

1910.999)  

1910(§§1910.100f  I 

end)  

1911-1925  

1926 

1927-£nd  

30  Parts: 

1-199  

20O-699 

70O-End  


31  Parts: 

0-199  

20(Hnd  .... 

32  Parts: 

1-39,  Vol.  I . 
)-39,  Vol.  II 
1-39.  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

800-End  .... 


33  Parts: 

1-124  

125-199  ... 
200-End  .. 

34  Parts: 

1-299  

300-399  ... 
400-End  .. 


35  

36  Parts 

1-199  

200-299.. 
300-End  . 

37 

38  Parts: 

0-17  

18-End  ... 


39 


40  Parts: 

1-49  

50-51  

52  (52.01-52.1018: 
52  (52.1019-End) 

53-59  

60  

61-62  

63  

64-71  

72-80  

81-85  

86  

87-135  

136-149 

150-189  

190-259  

260-265 , 
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Stock  Number  Price       Revision  Date 

(869-034-00097-5) 17.00      *Apr.  1,  1997 


TWe 


Stock  Number 


Price       Revision  Date 


(869-034-00098-3) 36.00  July 

(869-034-00099-1)  30.00  July 

(869-034-00100-9) 26.00  July 

(869-034-00101-7) 12.00  July 

(869-034-00102-5) 40.00  July 

(869-034-00103-3) 20.00  July 

(869-034-00104-1) 44.00  July 


,  (869-034-00105-0) 27.00 

(869-034-00106-8) 17.00 

(869-034-00107-6) 30.00 

(869-034-00108-4) 41.00 

,  (869-034-00109-2) 33.00 

(869-034-00110-6) 29.00 

(869-034-00111-4) 33.00 

(869-034-00112-2) 20.00 

(869-034-00113-1) 46.00 


15.00 

19.00 

18.00 

(869-034-00114-9) 47.00 

(869-032-00115-4) 51.00 

(869-034-00116-5) 33.00 

(869-034-00117-3) 22.00 

(869-034-00118-1) 26.00 

(869-034-00119-0) 27.00 

(869-034-00120-3) 29.00 

(869-034-00121-1) 38.00 

(869-034-00122-0) 30.00 

,  (869-034-00123-8) 27.00 

.  (869-034-00124-6) 25.00 

,  (869-034-00125-4) 44.00 

(869-034-00126-2) 14.00 

.  (869-034-00127-1) 20.00 

(869-034-00128-9) 21.00 

.  (869-034-00129-7) 35.00 

(869-034-00130-1) 27.00 


(869-034-00131-9) 34.00 

(869-034-00132-7) 39.00 

(869-034-00133-5) 23.00 


(869-034-00134-3) 31.00 

(869-034-00135-1) 24.00 

(869-034-00136-0) 28.00 

(869-034-00137-8) 33.00 

(869-034-00138-6) 17.00 

(869-034-00139-4) 53.00 

,  (869-034-00140-8) 18.00 

(869-034-00141-6) 57.00 

(869-034-00142-4) 11.00 

,  (869-034-00143-2) 36.00 

.  (869-034-00144-1) 31.00 

.  (869-034-00144-9) 53.00 

.  (869-034-00146-7) 47.00 

.  (869-034-00147-5) 37.00 

.  (869-034-00148-3) 34.00 

.  (869-034-00149-1) 23.00 

.  (869-034-00150-9) 29.00 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
Jufy 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


,  1998 
,  1998 

,  1998 
,  1998 
,  1998 
,  1998 

,  1998 

,  1998 
,  1998 
,  1998 
,  1998 

,  1998 
,  1998 
,  1998 

,  1998 
,  1998 

,  1984 
,  1984 
,  1984 
,  1998 
,  1997 
,  1998 
,  1998 
,  1998 
,  1998 

,  1998 
,  1998 
,  1998 

,  1998 
,  1998 
,  1998 

,  1998 

,  1998 
,  1998 
,  1998 

,  1998 

,  1998 
,  1998 

,  1998 

,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
.  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 


266-299 (869-034-00151-3) 33.00 

300-399 (869-034-00152-1) 26.00 

400-424 (869-034-00153-0) 33.00 

425-699 (869-034-00154-8) 42.00 

700-789 (869-034-00155-6) 41.00 

790-End  (869-034-00156-4) 22.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 


3-6 
7 
8 
9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  fr-19 13.00 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100 13.00 

1-100  (869-034-00157-2) 13.00 

101  (869-034-00158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

201-End  (869-034-00 160-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1) 34.00 

400-429 (869-032-00161-8) 35.00 

430-£nd  (869-032-00162-6) 50.00 

43  Parts: 

1-999  (869-032-00163-4) 31.00 

1000-end  (869-032-00164-2) 50.00 


July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

3  July  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

}  July  1,  1984 

JJuty  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 


44  (869-032-00165-1) 31.00  Oct.  1,  1997 

45  Parte: 

1-199  (869-032-00166-9) 30.00  Oct.  1,  1997 

200-499 (869-032-00167-7) 18.00  Oct.  1,  1997 

500-1199 (869-032-00168-5) 29.00  Oct.  1,  1997 

1200-End (869-032-00169-3) 39.00  Oct.  1,  1997 

46  Parte: 

1-40 (869-032-00170-7) 26.00  Oct.  1,  1997 

41-69  (869-032-00171-5) 22.00  Oct.  1,  1997 

70-89  (869-034-00173-4) 8.00  Oct.  1,  1998 

90-139 (869-032-00173-1) 27.00  Oct.  1,  1997 

140-155 (869-032-00174-0) 15.00  Oct.  1,  1997 

156-165 (869-032-00175-8) 20.00  Oct.  1,  1997 

166-199 (869-032-00176-6) 26.00  Oct.  1,  1997 

200-499 (869-032-00177-4)  21.00  Oct.  1,  1997 

500-End  (869-034-0017^3) 16.00  Oct.  1,  1998 

47  Parte: 

0-19 (869-032-0017^1) 34.00  Oct.  1,  1997 

20-39  (869-032-00180-4) 27.00  Oct.  1,  1997 

40-69  (869-032-00181-2) 23.00  Oct.  1,  1997 

70-79  (869-032-00182-1) 33.00  Oct.  1,  1997 

80-End  (869-032-00183-9) 43.00  Oct.  1,  1997 

48  Chapters: 

1  (Parts- 1-51) (869-034-00185-8) 51.00  Oct.  1,  1998 

1  (Parts  52-99)  (869-032-00185-5) 29.00  Oct.  1,  1997 

2  (Parts  201-299) (869-032-00186-3) 35.00  Oct.  1,  1997 

3-6 (869-032-00187-1) 29.00  Oct.  1,  1997 

7-14  (869-032-00188-0) 32.00  Oct.  1,  1997 

15-28  (869-032-00189-8) 33.00  Oct.  1,  1997 

29-End  (869-032-0019O-1) 25.00  Oct.  1,  1997 

49  Parte: 

1-99  (869-034-00192-1) 31.00  Oct.  1,  1998 

100-185 (869-032-00192-8) 50.00  Oct.  1,  1997 

186-199 (869-032-00193-6) 11.00  Oct.  1,  1997 

200-399 (869-032-00194-4) 43.00  Oct.  1,  1997 

400-999 (869-032-00195-2) 49.00  Oct.  1,  1997 

1000-1199  (869-034-00197-1) 17.00  Oct.  1,  1998 

1200-End (869-032-00197-9) 14.00  Oct.  1,  1997 

50  Parte: 

1-199 (869-032-00198-7) 41.00  Oct.  1,  1997 

200-599 (869-032-00199-5) 22.00  Oct.  1,  1997 

600-End  (869-032-00200-2) 29.00  Oct.  1,  1997 
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Title  Stock  Number  Price       Revision  Date 

CFR  Index  and  Findings 
Aids (869-034-00049-6) 46.00        Jan.  1,  1998 

Complete  1998  CFR  set 951.00  1998 

Microficfie  CFR  Edition: 

Subscription  (mailed  as  issued)  247.00  1998 

Individual  copies 1.00  1998 

Connplete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-tirrie  mailing) 264.00  1996 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retoined  as  a  permanent  reference  source. 

2 The  July  I,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  o»  July  1,  1984,  containing 
those  parts. 

'The  July  1.  1985  edition  of  41  CFR  Chapters  1-I(X)  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  I,  1996,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  Jonuory 
1, 1997  should  be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1997,  through  April  1,  1998.  The  CFR  volume  issued  as  of  Apr«  1,  1997, 
should  be  retained. 
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CFR  ISSUANCES  1999 

Complete  Listing  of  1998  Editions  and  Projected 

January,  1999  Editions 

This  list  sets  out  ihe  CFR  issuances  for  ttie  1998  editions  and 

projects  the  publifcation  plans  for  the  January,  1999  quarter.  A 

projected  schedule  that  will  include  the  April,  1999  quarter  will 

appear  in  the  first  Federal  Register  issue  of  April. 

For  pricing  information  on  available  1998-1999  volumes 

consult  the  CFR  checklist  which  appears  every  Monday  in 

ttie  Federal  Register. 

Pricing  informatiqn  is  not  available  on  projected  issuances.  The 

weekly  CFR  che^kiist  and  the  monthly  List  of  CFR  Sections 

Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 

and  parts,  revisioti  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 

schedule: 

Titles  1-16-kJanuary  1 
Titles  17-27|-April  1 
Titles  28-41  |-July  1 
Titles  42-50|— October  1 

All  volumes  listea  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particiiar  volume. 


Titles  revised 

is  of  January  1, 1998: 

TItJe 

CFR  Index 

200-End 

1-2  (Cover  only 

1                          10  Parts: 

1-50 

3  (Compilation) 

51-199 

200-^99 

4  (Cover  only) 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1200-End 

1-199 

200-219 

6  [Reserved] 

220-299 

300-499 

7  Parts: 

500-599 

1-26 

600-End 

27-52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1199 

200-1199 

1200-1599 

1200-End 

1600-1899 

1900-1939 

15  Parts: 

1940-1949 

0-299 

1950-1999 

300-799 

2000-End 

800-End 

8 

16  Parts: 

0-999 

9  Parts: 

1000-End 

1-199 

Titles  revised  as  of  April  1, 1998: 

Titl* 


17  Parts: 

1-199 

200-239 

240-End 


18  Parts: 

1-399 
400-End 

19  Parts: 


1-140 

141-199 

200-End 


700-1699 
1700-End 

25 


20  Parts: 

1-399 

26  Parts: 

400-499 

1  (§§1.0-1-1.60) 

500-End 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

21  Parts: 

1  (§§1.301-1.400) 

1-99 

1  (§§1.401-1.440) 

100-169 

1  (§§1.441-1.500) 

170-199 

1  (§§1.501-1.640) 

200-299 

1  (§§1.641-1.850) 

300-499 

1  (§§1.851-1.907) 

500-599 

1  (§§1.908-1.1000) 

600-799 

1  (§§1.1001-1.1400) 

800-1299 

1  (§1.1401-End) 

1300-End 

2-29 

30-39 

22  Parts: 

40-49 

1-299 

50-299 

300-End 

300-499 

500-599 

23 

600-End 

24  Parts: 

27  Parts: 

0-199 

1-199 

200-499 

200-End 

500-699 

Titles  revised  as  of  July  1 , 

1998: 

Tltl« 

28  Parts: 

35 

0-42 

43-End 

36  Parts: 

1-199 

29  Parts: 

200-299 

0-99 

300-End 

100-499 

500-899 

37 

900-1899 

1900-1910.999 

38  Parts: 

1910.1000-End 

0-17 

1911-1925 

18-End 

1926 

1927-End 

39 

30  Parts: 

40  Parts: 

1-199 

1-49 

200-699 

50-51 

700-End 

52  (§52.01— 52.1018) 

52  (§52.1019  to  end) 

31  Parts: 

53-59 

0-199 

60 

200-End 

61-62 

63 

32  Parts: 

64-71 

1-190 

72-80 

191-<399 

81-85 

400-629 

86 

630-699  (Cover  only) 

87-135 

700-799 

136-149 

800-End 

150-189 

190-259 

33  Parts: 

260-265 

1-124 

266-299 

125-199 

300-399 

200-End 

400-424 

425-699 

34  Parts: 

700-789 

1-299 

790-End 

300-399 

400-End 
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IX 


41  Parts: 

Chs.  102-200 

Chs.  1-100    ■ 

Ch.  201-End 

Ch.  101 

Titles  revised  as  of  October  1, 1998: 

ntit 

42  Parts: 

0-19 

1-399 

20-39 

400-429 

40-69 

430-End 

70-79 

80-End 

43  Parts: 

1-999 

48  Parts: 

1000-End 

Ch.  1  (1-51) 

Ch.  1  (52-99) 

44 

Ch.  2  (201-299) 

Chs.  3-6 

45  Parts: 

Chs.  7-14 

1-199 

Ch.  15-28 

200-499 

Ch.  29-End 

500-1199 

1200-End 

49  Parts: 

1-99 

46  Parts: 

100-185 

1-40 

186-199 

41-69 

200-399 

70-89 

400-999 

90-139 

1000-1199 

140-155 

1200-End 

156-165 

166-199 

50  Parts: 

200-499 

1-199 

500-End 

200-599 

47  Parts: 


600-End 


Projected  January  1, 1999  issuances: 

Tltl« 


CFR  index 

1-2  (Cover  only) 

3  (Compilation) 

4  (Cover  only) 

5  Parts: 

1-699 

700-1199 

1200-End 

6  [Reserved] 

7  Parts: 

1-26 

27-52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1199 

1200-1599 

1600-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End 


9  Parts: 

1-199 


200-End 

10  Parts: 

1-50 
51-199 
200-499 
500-End 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

600-End 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 

1200-End 

15  Parts: 

0-299 

300-799 

800-End 

16  Parts: 

0-999 
1000-End 


Federal  Register  /  Vol.  64,  No.  1  /  Monday,  January  4,  1999  /  Reader  Aids 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JANUARY  1999 


This  table  is  ised  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


agency  docume 

Its.  In  computing  these 

is  used.  (See  1  CFR  1 

8.17J 

Date  Of  FR 

PUBUCAnON 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PlIBdCATION 

January  4 

January  19 

February  3 

February  18 

March  5 

Aprils 

January  5 

January  20 

February  4 

February  19 

March  8 

April  5 

January  6 

January  21 

February  5 

February  22 

March  8 

April  6 

January  7 

January  22 

February  8 

February  22 

March  8 

April  7 

January  8 

January  25 

February  8 

February  22 

March  9 

April  8 

January  1 1 

January  26 

February  10 

February  25 

March  12 

April  12 

January  12 

January  27 

February  1 1 

February  26 

March  15 

April  12 

January  13 

January  28 

February  12 

March  1 

March  15 

April  13 

January  l4 


January  29 


February  16 


March  1 


March  15 


April  14 


January  1£ 


February  1 


February  16 


March  1 


March  16 


April  15 


January  1! 


February  3 


February  18 


March  5 


March  22 


April  19 


January  20 

February  4 

February  19 

March  8 

March  22 

April  20 

January  21 

February  5 

February  22 

March  8 

March  22 

April  21 

January  22 

February  8 

February  22 

March  8 

March  23 

April  22 

January  2S 

February  9 

February  24 

March  11 

March  26 

April  26 

January  26 

February  10 

February  25 

March  12 

March  29 

April  26 

January  27 

February  1 1 

February  26 

March  15 

March  29 

April  27 

January  28 

February  12 

March  1 

March  15 

March  29 

April  28 

January  2£ 


Febmary  16 


March  1 


March  15 


March  30 


April  29 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuan-  13,  1997 
Votume  33— Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5420 


^^^^^^'      MEM* 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  Yll/S,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

D  $137.00  First  Class  Mail         D  $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I I  GPO  Deposit  Account 

CH  VISA       n  MasterCard  Account 


l-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1 

/  notiK  you  J  Or 

(Credit  card  expiration  date)                  .,r...r  ^^.ir,^  f 

YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  namc^address  available  to  other  mailers?     | |  | | 


Authorizing  signature 

Mail  To:  Sup)erintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


11/3 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I I  V ES.  i  nter  my  subscription(s)  as  follows: 


Ofdof  Processing  Co* 

*6173 


Charge  your  order.   '^ 

It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


cc  pies  of  The  Federal  Register  -  What  It  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-^. 


The  total  cost  ( if  my  order  is  $  

International  customers  please  add  25% 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  pers  anal  name 


(Please  type  or  print) 


Additional  addres  i/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


-□ 


I     I  VISA       LJ    MasterCard  Account 


Street  address 


City,  State.  ZIP  c(  de 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  ir  eluding  area  code 


Authorizing  signature 


(Rev.  11/3) 


Purchase  order  niimber  (optional) 

YES     NO 

May  we  make  your  nametaddress  availabfe  to  Other  mailers?      | |   | | 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  earned 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  subjects  are  canied 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  qf  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


DYES. 


VISA 


enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order  ^gf^f^ff, 

It's  Easy!  ^^W^ 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


\ 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

(Please  type  or  print)  i — i 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


VISA              MasterCard  Account 

u 

/  nanK  you  jor 

(Credit  card  expiration  date)                    .,„.._  ,>_,i,.-f 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name^address  avaiiai)ie  to  oCher  mailers?      | |   | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents    ^ 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


1/97 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  lo  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  o "  your  label  as  shown  in  this  example: 


:   AFR  SMIT4212J 
:  JOHN  SMI TH 
:  212  MAIN 
•  FORESTVI 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


DEC97R  I 


STREET 

LE  MD  20704 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

:  212    MAIN    STREET 

•  FORESTVILLE    MD    20704 


DEC97R  1 


To  be  sure  thj  t  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscijiption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstj  ted. 

To  change  ymir  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9: 73. 

To  inquire  aiout  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  ntw  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

n  YES.  eliter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

.^         J  F      V'  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
0  ■  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

SI  ibscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  ( )f  my  order  is  $ 

International  cistomers  please  add  25%. 


Company  or  perso  lal  name 


Additional  address  /anention  line 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        |    |     |     |     |     |    |    l-f"! 
I    I  VISA       LJ  MasterCard  Account 


(Please  type  or  print) 


Street  address 


City,  State,  ZIP  co  le 


Daytime  phone  in(  luding  area  code 


i    1    1    1 

1             ■■  ■                                                           1  nunK  you  jor 

1                       (Credit  card  expiration  date)                .,„,,-  ^-j^- 1 

•^                        .   your  order ! 

Purchase  order  nu:  nber  (optional) 

'  YES     NO 

May  we  make  youf  name/address  avaflaMe  to  other  mailers?      | |   | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


11/3 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quevteriy  basis,  is  published  in  24x 
microfiche  fonmat  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5419 


I I  YliriS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 
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Rules  and  Regulations 


Federal  Register 
Vol.  64.  No.  2 

Tuesday,  January  5.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlity  and  legal  effect,  rrtost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunnents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  98-1 13-1] 

Pine  Shoot  Beetle;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  to  add  19 
counties  in  Indiana,  Michigan,  New 
York,  Ohio,  Permsylvania,  and  West 
Virginia  to  the  list  of  quarantined  areas. 
This  action  is  necessary  to  prevent  the 
spread  of  the  pine  shoot  beetle,  a  pest 
of  pine  products,  fnto  noninfested  areas 
of  the  United  States. 
DATES:  Interim  rule  effective  December 
29,  1998.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
March  8,  1999. 

ADDRESSES:  Please  send  an  original  and 
ihrec  copies  of  your  comments  to 
Docket  No.  98-113-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-113-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  EXH,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Christine  K.  Markham,  Regional 
Program  Manager.  PPQ,  APHIS,  505 
South  Lenola  Road,  Suite  201, 
Moorestowrn,  NJ,  08057-1549,  (609) 


757-5073,  E-mail: 

christine.markham@usda.gov;  or  Ms. 
Coaime  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236.  (301)  734- 
8247,  E-mail: 

coanne.e.o'hem@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  301.50 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
from  quarantined  areas  in  order  to 
prevent  the  spread  of  the  pine  shoot 
beetle  (PSB)  into  noninfested  areas  of 
the  United  States. 

PSB  is  a  pest  of  pine  trees.  PSB  can 
cause  damage  in  weak  and  dying  trees, 
where  reproduction  and  immature 
stages  of  PSB  occur,  and  in  the  new 
growth  of  healthy  trees.  During 
"maturation  feeding."  young  beetles 
tunnel  into  the  center  of  pine  shoots 
(usually  of  the  current  year's  growth), 
causing  stunted  and  distorted  growth  in 
host  trees.  PSB  is  also  a  vector  of  several 
diseases  of  pine  trees.  Adults  can  fly  at 
least  one  kilometer,  and  infested  trees 
and  pine  products  are  often  transported 
long  distances;  these  factors  may  result 
in  the  establishment  of  PSB  populations 
far  from  the  location  of  the  original  host 
tree.  This  pest  damages  urban 
ornamental  trees  and  can  cause 
economic  losses  to  the  timber, 
Christmas  tree,  and  nursery  industries. 

PSB  hosts  include  all  pine  species. 
The  beetle  has  been  found  in  a  variety 
of  pine  species  (Pinus  spp.)  in  the 
United  States.  Scotch  pine  [P.  sylvestris) 
is  the  preferred  host  of  PSB.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  determined,  based  on 
scientific  data  from  European  countries, 
that  fir  [Abies  spp.).  spruce  [Larix  spp.). 
and  larch  (Picea  spp.)  are  not  hosts  of 
PSB. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed 
additional  areas  infested  with  PSB  in  six 
States  that  were  previously  known  to 
contain  infested  areas  (IN,  Ml,  NY,  OH. 
PA,  and  WV).  Copies  of  the  surveys  may 
be  obtained  by  wTiting  to  either  of  the 
individuals  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  regulations  in  §  301.50-3  provide 
that  the  Administrator  of  APHIS  will  Ust 
as  a  quarantined  area  each  State,  or  each 


portion  of  a  State,  in  which  PSB  has 
been  found  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
PSB  is  present,  or  that  the  Administrator 
considers  necessary  to  regulate  because 
of  its  inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  PSB  has  been  found. 

In  accordance  with  these  criteria,  we 
are  designating  Hancock,  Howard,  and 
Tipton  Counties,  IN;  Chippewa,  Delta, 
Leelanau,  Marquette,  and  Schoolcraft 
Counties,  MI;  Cortland,  Chemung,  and 
Onondaga  Counties,  NY;  Belmont, 
Coshocton,  Morgan,  Noble,  and 
Paulding  Counties,  OH;  Blair  and 
Greene  Counties,  PA;  and  Tyler  County, 
WV,  as  quarantined  areas,  and  we  are 
adding  them  to  the  list  of  quarantined 
areas  provided  in  §  301.5O-3(c). 

Miscellaneous  Change 

We  are  removing  paragraph  (d)  of 
§301.50-3  from  the  regulations. 
Paragraph  (d)  contains  a  map  that  shows 
the  quarantined  counties  listed  in 
§  301.50-3(c).  The  map  does  not  add 
any  information  to  the  regulations; 
therefore,  we  have  decided  not  to 
recreate  it  each  time  the  counties  are 
changed. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  a  situation  exists  that 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
to  prevent  PSB  from  spreading  to 
noninfested  areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  '^or  this  action, 
the  Office  of  Manageme:''.  and  Budget 
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implementati(^ 
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review  process  required 
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enough  data  for  a 
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Distribution  of  Affected  Entities  in  19  Counties  to  be  Added  to  the  Quarantined  Area  for  Pine  Shoot 

Beetle 
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Total  entities 
Srnall  entities 
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as  small  entitieis 
tree  farms  in  t 
counties  are  si 
Christmas  tree 
newly  regulatei 
locally  to  chooi 
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this  rule.  Thosi 
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Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
ISObb,  ISOdd.  150ee,  150ff.  161, 162, 
and  164-167),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
interstate  movement  of  articles  to 
prevent  the  spread  of  injurious  plant 
pests  in  the  United  States. 

The  PSB  regulations  impose 
restrictions  on  the  interstate  movement 
of  certain  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  PSB  into  noninfested  areas 
of  the  United  States.  This  rule  amends 
these  regulations  by  adding  19  counties 
in  IN,  MI.  NY.  OH.  PA,  and  WV  to  the 


list  of  quarantined  areas.  This  action  is 
necessary  to  prevent  the  spread  of  PSB, 
a  pest  of  pine  products,  into  noninfested 
areas  of  the  United  States. 

Currently,  there  are  approximately 
223  entities  in  the  19  newly  regulated 
counties  that  may  be  affected  by  the 
quarantine.  Of  those,  82  are  Christmas 
tree  growers,  85  are  tree  nurseries,  and 
28  are  commercial  timber  companies  or 
commercial  sawmills.  Approximately 
212  of  the  223  entities  are  considered 
small.  The  following  table  shows  these 
entities  by  type  and  state. 


Entities 


Christmas  tree 
Tree  nurseries 

Commercial  tim^r  companies  or  com- 
mercial sawmi 
Other  types 


Is 


State 


NY 


14 
15 

12 
0 


41 

41 


PA 


3 
2 

5 

23 


33 
25 


IN 


Ml 


46 

45 

7 
0 


98 
95 


OH 


16 
22 

4 
0 


42 
42 


WV 


Total 


82 
85 

28 
28 


223 

212 


The  Small  B  isiness  Administration 
(SBA)  defines  tree  nurseries  with  emnual 
sales  of  less  than  $150,000  as  small 
entities.  Most  t  ree  nurseries  specialize 
in  production  of  deciduous  landscape 
products,  but  s  ome  also  produce  pine 
nursery  stock  a  nd  some  produce  rooted 

trees.  For  most  of  the 
tree  nurseries  t  lat  produce  pine  nursery 
stock  and  roote  d  pine  Christmas  trees, 
these  commod:  ties  comprise  a  minor 
share  of  their  products  or  they  service 

pulations  within  the 
quarantined  aria.  Therefore,  we  do  not 
expect  that  the !  will  be  notably  affected 
by  this  rule. 
The  SBA  de$nes  Christmas  tree  farms 
es  of  less  than  $500,000 
Most  of  the  Christmas 
newly  regulated 
all  entities.  Of  the  82 
"arms  that  are  in  the 
counties,  most  sell 
e-and-cut  markets, 
would  not  be  affected  by 
Christmas  tree  farms 
hristmas  trees  and  tree 
products  outsicje  of  the  quarantined  area 
would  be  most  jaffected  by  the 
quarantine.  In  iome  newly  quarantined 
areas,  up  to  5  pkrcent  of  the  Christmas 
trees  are  sold  U^ough  the  wholesale 
market.  Christi*as  tree  farms  in  the 
newly  quarantined  areas  in  Michigan, 
New  York,  and 'Ohio  shipped  6  percent, 
12  percent,  anc  10  percent,  respectively, 


of  their  Christmas  trees  and  tree 
products  to  markets  outside  the 
quarantined  areas  in  1997.  In 
Pennsylvania,  Christmas  tree  farms  in 
the  newly  quarantined  counties  shipped 
all  of  their  Christmas  trees  and  tree 
products  outside  the  quarantined  area  in 
1997.  Therefore,  the  Christmas  tree 
farms  in  the  newly  quarantined  counties 
in  Pennsylvania  will  be  most  affected  by 
the  quarantine. 

Aifected  businesses  can  maintain 
markets  outside  the  regulated  areas  by 
arranging  for  inspections  and  the 
issuance  of  certificates  or  limited 
permits  or  by  fumigating  or  cold  treating 
the  regulated  articles.  Inspection  is 
provided  at  no  cost  during  normal 
business  hours.  However,  there  may  be 
imputed  costs  to  the  businesses  in 
preparing  for  the  inspections  and 
possible  marketing  delays.  Such  costs 
and  inconveniences  may  be  more  likely 
for  producers  of  live  pine  nursery  stock, 
since  inspection  is  required  of  each  live 
plant  before  it  may  be  moved  to  a 
nonregulated  area.  For  producers  in 
these  counties  who  already  have  their 
trees  inspected  for  other  pests,  another 
inspection  may  be  a  relatively  small 
burden,  especially  when  compared  to 
the  societal  benefits  of  minimizing  the 
human-assisted  movement  of  PSB. 

The  alternative  to  this  interim  rule 
was  to  make  no  changes  in  the 
regulations.  After  consideration,  we 


rejected  this  alternative  because  the 
quarantine  of  the  19  counties  listed  in 
this  document  is  necessary  to  prevent 
the  eutificial  spread  of  PSB. 

This  interim  rule  contains  no 
reporting  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 
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National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of  pine 
products  from  these  19  newly  regulated 
counties  will  not  present  a  risk  of 
introducing  or  disseminating  plant  pests 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Envirormiental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  either  of  ihe  individuals 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities, 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd, 
150ee,  150ff.  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  Section  301.50-3  is  amended  as 
follows: 

a.  In  paragraph  (c),  under  Indiana, 
Michigan,  New  York,  Ohio, 
Pennsylvania,  and  West  Virginia,  by 


adding  new  counties  in  alphabetical 
order  to  read  as  set  forth  below. 

b.  By  removing  paragraph  (d). 

§  301 .50-3    Quarantined  areas. 

***** 

(c)*  *  * 

INDIANA 

*  •         •         •         * 

Hancock  County.  The  entire  county. 
Howard  County.  The  entire  county. 

***** 

Tipton  County.  The  entire  county. 

***** 

MICHIGAN 

***** 

Chippewa  County.  The  entire  county. 

***** 

Delta  County.  The  entire  county. 

***** 

Leelanau  County.  The  entire  county. 

***** 

Marquette  County.  The  entire  county. 

***** 

Schoolcraft  County.  The  entire  county. 

***** 

NEW  YORK 

*  *         *         •         • 

Chemung  County.  The  entire  county. 
Cortland  County.  The  entire  county. 
***** 

Onondaga  County.  The  entire  county. 

***** 

OHIO 

***** 

Belmont  County.  The  entire  county. 

***** 

Coshocton  County.  The  entire  county. 

***** 

Morgan  County.  The  entire  county. 

***** 

Noble  County.  The  entire  county. 

***** 

Paulding  County.  The  entire  county. 

***** 

PENNSYLVANIA 

***** 

Blair  County.  The  entire  county. 

***** 

Greene  County.  The  entire  county. 

***** 

WEST  VIRGINL\ 

***** 

Tyler  County.  The  entire  county. 

***** 

Done  in  Washington,  DC,  this  29th  day  of 
December  1998. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  99-112  Filed  1-4-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  930 

pocket  No.  FV98-93&-1  FR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  a!.;  Final  Free  and 
Restricted  Percentages  for  the  1998-99 
Crop  Year  for  Tart  Cherries 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
final  free  and  restricted  percentages  for 
the  1998-99  crop  year.  The  percentages 
are  60  percent  free  and  40  percent 
restricted.  The  percentages  establish  the 
proportion  of  cherries  from  the  1998 
crop  which  may  be  handled  in  normal 
commercial  outlets  and  are  intended  to 
stabilize  supplies  and  prices,  and 
strengthen  market  conditions.  The 
percentages  were  recommended  by  the 
Cherry  Industry  Administrative  Board 
(Board),  the  body  which  locally 
administers  the  marketing  order.  The 
marketing  order  regulates  the  handling 
of  tart  cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah.  Washington,  and 
Wisconsin. 

EFFECTIVE  DATE:  January  6,  1999  through 
June  30,  1999,  and  applies  to  all  tart 
cherries  handled  from  the  beginning  of 
the  1998-99  crop  year. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456:  telephone:  (202)  720- 
2491.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491;  Fax:  (202) 
205-6632.  or  E-mail:  Jay_— N_ 
Guerber@usda.gov.  You  may  also  view 
the  marketing  agreements  and  orders 
small  business  compliance  guide  at  the 
following  website:  http:// 
www.ams.usda.gov/f.v./moab.html. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  marketing 
agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  h  '.ndling  of  tart 
cherries  produced  in  the  States  of 
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Michigan,  Nevr  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hei'einafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amunded  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Departnient  of  Agriculture 
(Department)  ib  issuing  this  rule  in 
conformance  vrith  Executive  Order 
12866. 

This  rule  haii  been  reviewed  under 
Executive  Ordisr  12988,  Civil  Justice 
Reform.  Undei  the  marketing  order 
provisions  no\i  in  effect,  final  free  and 
restricted  pero  sntages  may  be 
established  for  tart  cherries  handled  by 
handlers  during  the  crop  year.  This  rule 
establishes  finfl  free  and  restricted 
percentages  fof  tart  cherries  for  the 
1998-99  crop  tear,  beginning  July  1, 
1998.  through  June  30,  1999.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  m  jst  be  exhausted  before 
parties  may  fill!  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  ^s  not  in  accordance  with 
law  and  reque^  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  affofded  the  opportunity  for 
a  hearing  on  thje  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  whioh  the  handler  is  an 
inhabitant,  or  aas  his  or  her  principal 
place  of  busindss,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition  provided  an  action  is 
filed  not  later  tpan  20  days  after  the  date 
of  the  entry  of  the  ruling. 

The  order  prescribes  procedures  for 
computing  an  (Optimum  supply  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  tart  cherries  that 
can  be  marketed  throughout  the  season. 
The  regulation^  apply  to  all  handlers  of 
tart  cherries  thft  are  in  the  regulated 
districts.  Tart  cherries  in  the  bee 
percentage  cat^ory  may  be  shipped 
immediately  tojany  market,  while 
restricted  percentage  tart  cherries  must 
be  held  by  handlers  in  a  primary  or 
secondary  reserve,  or  be  diverted  in 
accordance  witp  section  930.59  of  the 
order  and  section  930.159  of  the 
regulations,  or  iised  for  exempt 
purposes  (and  obtaining  diversion 
credit)  under  section  930.62  of  the  order 


and  section  930.162  of  the  regulations. 
The  regulated  Districts  for  this  season 
are:  District  one — Northern  Michigan; 
District  two — Central  Michigan;  District 
three — Southwest  Michigan;  District 
four — New  York;  and  District  seven — 
Utah.  Districts  five,  six,  eight  and  nine 
(Oregon,  Pennsylvania,  Washington, 
and  Wisconsin,  respectively)  would  not 
be  regulated  for  the  1998-99  season. 

The  order  prescribes  under  section 
930.52  that  upon  adoption  of  the  order, 
those  districts  to  be  regulated  shall  be 
those  districts  in  which  the  average 
annual  production  of  cherries  over  the 
prior  three  years  has  exceeded  1 5 
million  pounds.  A  district  not  meeting 
the  15  million  pound  requirement  shall 
not  be  regulated  in  such  crop  year. 
Therefore,  for  this  season,  handlers  in 
the  districts  of  Oregon,  Pennsylvania, 
Washington,  and  Wisconsin  would  not 
be  subject  to  volume  regulation.  They 
were  also  not  subject  to  volume 
regulation  during  the  last  season. 

Section  930.50(a)  of  the  order 
describes  procedures  for  computing  an 
optimum  supply  for  each  crop  year.  The 
Board  must  meet  on  or  about  July  1  of 
each  crop  year,  to  review  sales  data, 
inventory  data,  current  crop  forecasts 
and  market  conditions.  The  optimimi 
supply  volume  shall  be  calculated  as 
100  percent  of  the  average  sales  of  the 
prior  three  years  to  which  is  added  a 
desirable  carryout  inventory  not  to 
exceed  20  million  pounds  or  such  other 
amount  as  may  be  established  with  the 
approval  of  the  Secretary.  The  optimum 
supply  represents  the  desirable  volume 
of  tart  cherries  that  should  be  available 
for  sale  in  the  coming  crop  year. 

The  order  also  provides  that  on  or 
about  July  1  of  each  crop  year,  the  Board 
is  required  to  establish  preliminary  free 
and  restricted  percentages.  These 
percentages  are  computed  by  deducting 
the  carryin  inventory  from  the  optimum 
supply  figure  (adjusted  to  raw  product 
equivalent — the  actual  weight  of 
cherries  handled  to  process  into  cherry 
products)  and  dividing  that  figure  by  the 
current  year's  USDA  crop  forecast.  "The 
carryin  inventory  figure  reflects  the 
amount  of  cherries  that  handlers 
actually  have  in  inventory.  If  the 
resulting  quotient  is  100  percent  or 
more,  the  Board  should  establish  a 
preliminary  free  market  tonnage 
percentage  of  100  percent.  If  the 
quotient  is  less  than  100  percent,  the 
Board  should  establish  a  preliminary 
free  market  tonnage  percentage 
equivalent  to  the  quotient,  rounded  to 
the  nearest  whole  percent,  with  the 
complement  being  the  preliminary 
restricted  percentage. 


The  Board  met  on  June  18-19, 1998, 
and  computed,  for  the  1998-99  crop 
year,  an  optimum  supply  of  287.4 
million  pounds.  The  Board 
recommended  that  the  carryout  figure 
be  zero  pounds.  Carryout  is  the  amount 
of  fruit  required  to  be  carried  into  the 
succeeding  crop  year  and  is  set  by  the 
Board  after  considering  market 
circumstances  and  needs.  This  figure 
can  range  from  zero  to  a  maximum  of  20 
million  pounds.  The  Board  calculated 
preliminary  iree  and  restricted 
percentages  as  follows:  The  USDA 
estimate  of  the  crop  was  292.5  million 
pounds;  a  46  million  pound  carryin 
added  to  that  equaled  a  total  available 
supply  of  338.5  million  pounds.  The 
carryin  figure  reflects  the  amount  of 
cherries  that  handlers  actually  have  in 
inventory.  The  optimum  supply  was 
subtracted  from  the  total  estimated 
available  supply  resulting  in  a  surplus 
of  51.1  million  pounds  of  tart  cherries. 
An  adjustment  for  changed  economic 
conditions  of  37.0  million  poimds  was 
added  to  the  surplus,  pursuant  to 
section  930.50  of  the  order.  This 
adjustment  is  discussed  later  in  this 
document.  After  the  adjustment,  the 
resulting  total  surplus  is  88.1  million 
pounds  of  tart  cherries.  The  total 
surplus  88.1  million  pounds  is  a 
correction  to  a  proposed  rule  published 
November  18,  1998  (63  FR  64008) 
which  incorrectly  stated  the  resulting 
total  surplus  for  1998-99  at  125.1 
milUon  pounds.  The  surplus  was 
divided  by  the  production  in  the 
regulated  districts  (258  million  pounds) 
and  resulted  in  66  percent  free  and  34 
percent  restricted  for  the  1998-99  crop 
year.  The  Board  recommended  these 
percentages  by  a  15  to  2  vote,  with  one 
abstention.  Those  Board  members 
voting  against  the  recommendation 
disagreed  with  the  computation  of  the   - 
carryin  figure  because  they  thought  that 
the  figure  should  also  include  the 
amount  in  the  inventory  reserve.  Record 
evidence  received  during  the 
promulgation  of  the  order  indicated  that 
the  carryin  figiu^e  reflects  the  amount  of 
cherries  that  handlers  actually  have  in 
inventory  (not  in  the  primary  or 
secondary  reserve).  The  Board 
recommended  the  percentages  and 
announced  them  to  the  industry  as 
required  by  the  order. 

The  preliminary  percentages  were 
based  on  the  USDA  production  estimate 
and  the  following  supply  and  demand 
information  for  the  1998-99  crop  year: 
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Millions  of 
pounds 


Optimum  Supply  Fomiula 

(1)  Average  sales  of  the  prior  tfiree  years  

(2)  Less  carryout 

(3)  Optimum  Supply  calculated  t)y  the  Board  at  the  June  meeting 


Preliminary  Percentages 


(4)  Less  carryin  as  of  July  1,  1998 

(5)  Tonnage  requirement  for  current  crop  year . 

(6)  USDA  crop  estimate 

(7)  Surplus  (item  6  minus  item  5) , 

(8)  Economic  adjustment  to  surplus 

(9)  Adjusted  surplus  (item  7  plus  item  8)  

(10)  USDA  crop  estimate  for  regulated  districts 


287.4 

0 
287.4 

46.0 

241.4 

292.5 

51.1 

37.0 

88.1 

258.0 


Percentages 

Free 

Restricted 

(11)  Preliminary  percentages  (item  9  divided  by  item  10)  x  1(X) 

66 

34 

Between  July  1  and  September  15  of 
each  crop  year,  the  Board  may  modify 
the  preliminary  free  and  restricted 
percentages  by  announcing  interim  free 
and  restricted  percentages  to  adjust  to 
the  actual  pack  occurring  in  the 
industry. 

Section  930.50(d)  of  the  order  requires 
the  Board  to  meet  no  later  than 
September  15  to  recommend  final  free 
and  restricted  percentages  to  the 
Secretary  for  approval.  The  Board  met 
on  September  10-11,  1998,  and 
recommended  final  free  and  restricted 
percentages  of  60  and  40,  respectively. 
The  Board  recommended  that  the 
interim  percentages  and  final 
percentages  be  the  same  percentages.  At 
that  time,  the  Board  had  available  actual 
production  amounts  to  review  and  made 
the  necessary  adjustments  to  the 
percentages. 

The  Secretary  establishes  final  free 
and  restricted  percentages  through  an 
informal  rulemaking  process.  These 
percentages  would  make  available  the 
tart  cherries  necessary  to  achieve  the 
optimum  supply  figure  calculated 
earlier  by  the  industry.  The  difference 


between  any  final  free  market  tonnage 
percentage  designated  by  the  Secretary 
and  100  percent  is  the  final  restricted 
percentage. 

The  Board  used  a  revised  optimum 
supply  figiu*  for  its  final  free  and 
restricted  percentage  calculations.  The 
figure  is  288.6  million  pounds  instead  of 
the  287.4  million  pound  figure  used  in 
June.  This  is  because  the  3-year  average 
sales  figure  used  at  the  June  meeting  by 
necessity  required  an  estimate  of  June 
1998  sales.  The  3-year  average  sales 
figure  used  in  the  final  calculations 
reflects  actual  sales  through  the  1997-98 
crop  year. 

Tne  optimum  supply,  therefore  is 
288.6  million  pounds.  The  actual 
production  recorded  by  the  Board  was 
339.9  million  pounds,  which  is  a  47.4 
million  pound  increase  from  the  USDA 
crop  estimate  of  292.5  million  pounds. 
The  increase  in  the  crop  is  due  to  very 
favorable  growing  conditions  in 
portions  of  the  State  of  Michigan  this 
season.  For  the  current  crop  year,  305.3 
million  pounds  of  tart  cherries  were 
produced  in  the  regulated  districts. 

A  38.8  million  pound  carryin  (actual 
carryin  as  opposed  to  the  46  million 


pounds  originally  estimated)  was 
subtracted  from  the  optimum  supply  of 
288.6  million  pounds,  which  yields  a 
tonnage  requirement  for  the  current 
crop  year  of  249.8  million  pounds. 
Subtracted  from  the  actual  production 
in  all  districts  of  339.9  million  pounds 
reported  by  the  Board  is  the  tonnage 
required  for  the  current  crop  year  (249.8 
million  pounds)  which  results  in  a  90.1 
million  pound  surplus.  An  adjustment 
for  changed  economic  conditions  of  31.4 
million  pounds  was  added  to  the 
surplus,  pursuant  to  section  930.50  of 
the  order.  This  adjustment  is  discussed 
later  in  this  document.  After  the 
adjustment,  the  resulting  total  surplus  is 
121.5  million  pounds  of  tart  cherries. 
The  total  surplus  of  121.5  million 
poimds  is  divided  by  the  305.3  million 
pound  voliune  of  tart  cherries  produced 
in  the  regulated  districts.  This  results  in 
a  40  percent  restricted  percentage  and  a 
corresponding  60  percent  free 
percentage  for  the  regulated  districts. 

The  final  percentages  are  based  on  the 
Board's  reported  production  figures  and 
the  following  supply  and  demand 
information  for  the  1998-99  crop  year: 


Milliom  of 
pour>ds 


Optimum  Suppty  Formula 

(1)  Average  sales  of  the  prior  three  years  

(2)  Less  carryout 

(3)  Optimum  Supply  calculated  by  the  Board  at  the  September  meeting  

Final  Percentages 

(4)  Less  carryin  as  of  July  1,  1998 

(5)  Tonnage  required  current  crop  year 

(6)  Board  reported  production  .t 

(7)  Surplus  (item  6  minus  item  5) 

(8)  Economic  adjustment  to  surplus  „ 

(9)  Adjusted  surplus  (item  7  plus  item  8)  

(10)  Production  in  regulated  districts 


288.6 

0 
288.6 

38.8 

249.8 
339.9 
90.1 
31.4 
121.5 
305.3 
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Percentages 


Free 


Restricted 


(11)  Final  Perc<  ntages  (item  9  divided  by  item  10)  x  100 


60 


40 


As  previou!  ly  mentioned,  the  Board 
recommendec  an  economic  adjustment 
be  made  in  computing  both  the 
preliminary  aid  final  percentages  for 
the  1998-99  crop  year.  This  is 
authorized  under  section  930.50.  These 
subsections  piovide  that  in  its 
deliberations  )f  volume  regulation 
recommendat  ons,  the  Board  consider, 
among  other  t  lings,  the  expected 
demand  cond  tions  for  cherries  in 
different  market  segments  and  an 
analysis  of  ecdnomic  factors  having 
bearing  on  the  marketing  cherries.  Based 
on  these  considerations,  the  Board  may 
modify  its  maj  keting  policy  calculations 
to  reflect  chan  ?es  in  economic 
conditions. 


'.Al 

tlei 


n 


pounds 


Me  ( 
12.2 


find 


ciin 


The  order 
average  of  all 
determining 
cherries.  In 
sales  to  export 
dramatically 
61.1  million 
1994  sales  (16 
increase  in  ex 
destinations 
regulation 
Japan,  and 
rising  from  1 
million  poundfe 
countries  othei 
Mexico  were  e 
regulations  as 
industry  to 
markets  for  th^ 
this  volume  of 
supply  formul 
overestimate  o 
cherries  that 
in  unrestricted 
recommended 
surplus  cherries 
export  sales. 

By  recomme  iding  this  marketing 
policy  modificition,  the  Board  believes 
that  it  will  prof  ide  stability  to  the 
marketplace  ar(d  the  industry  will  be  in 
a  better  situation  for  future  years  since 
new  markets  will  have  been  developed. 
Board  member;  were  of  the  opinion 
that,  if  this  adjustment  is  not  made, 
growers  could  be  paid  less  than  their 
production  cosis,  because  handlers 
would  suffer  financial  losses  that  would 
probably  be  pa$sed  on.  Handlers  would 
have  to  meet  their  reserve  obligations  by 
other  means.  Ir  addition,  the  value  of 
cherries  alreadv  in  inventory  could  be 
depressed  due  :o  the  overabundant 
supply  of  available  cherries,  a  result 


pi  ovides  that  the  3-year 
les  be  used  in 
optimum  supply  of 
re(tent  seasons,  however, 
markets  have  risen 
1997,  export  sales  of 
s  were  379  percent  of 
1  million  pounds).  The 
^ort  sales  to  those 
from  volume 
(coi^ntries  other  than  Canada, 
ico)  was  even  greater, 
milhon  pounds  to  48.7 
Export  sales  to 
than  Canada,  Japan  and 
<empt  from  volume 
way  for  the  tart  cherry 
and  expand  new 
ir  products.  Including 
sales  in  the  optimum 
however,  resuUs  in  an 
the  volume  of  tart 

be  profitably  marketed 
markets.  Thus,  the  Board 
adjusting  its  estimate  of 
by  adding  exempt 


inconsistent  with  the  intent  of  the  order 
and  the  Act. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  would  be  met  by  the  establishment 
of  a  preliminary  percentage  which 
releases  100  percent  of  the  optimum 
supply  and  the  additional  release  of  tart 
cherries  provided  under  section 
930.50(g).  This  release  of  tonnage,  equal 
to  10  percent  of  the  average  sales  of  the 
prior  three  years  sales,  is  made  available 
to  handlers  each  season.  The  Board 
recommended  that  such  release  shall  be 
made  available  to  handlers  the  first 
week  of  December  and  the  first  week  of 
May.  Handlers  can  decide  how  much  of 
the  10  percent  release  they  would  like 
to  receive  during  the  December  and  May 
release  dates.  Once  released,  such 
cherries  are  released  for  free  use  by  such 
handler.  Approximately  29  million 
pounds  would  be  made  available  to 
handlers  this  season  in  accordance  with 
Department  Guidelines.  This  release 
would  be  made  available  to  every 
handler  and  released  to  such  handler  in 
proportion  to  its  percentage  of  the  total 
regulated  crop  handled.  If  such  handler 
does  not  take  such  handler's 
proportionate  amount,  such  amount 
shall  remain  in  the  inventory  reserve. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  would  allow  AMS 
to  certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  owm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  tart  cherry 
marketing  order  and  approximately 
1,400  producers  of  tart  cherries  in  the 
regulated  area.  Small  agricuhural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Board  and  subcommittee  meetings  are 
widely  publicized  in  advance  and  are 
held  in  a  location  central  to  the 
production  area.  The  meetings  are  open 
to  all  industry  members  (including 
small  business  entities)  and  other 
interested  persons — who  are  encouraged 
to  participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  "Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  fi'ozen,  canned, 
juiced  and  pureed.  During  the  period 
1993/94  through  1997/98, 
approximately  89  percent  of  the  U.S. 
tart  cherry  crop,  or  281.1  million 
pounds,  was  processed  annually.  Of  the 
281.1  million  pounds  of  tart  cherries 
processed,  63  percent  was  frozen,  25 
percent  canned  and  4  percent  utilized 
for  juice.  The  remaining  8  percent  was 
dried  or  assembled  into  juice  packs. 

Based  on  National  Agricultural 
Statistics  Service  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  In  the  ten-year  period, 
1987/88  through  1997/98,  tart  cherry 
area  decreased  from  50.050  acres,  to  less 
than  40,000  acres.  In  1997/98, 
approximately  88  percent  of  domestic 
tart  cherry  acreage  is  located  in  four 
States:  Michigan,  New  York,  Utah  and 
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Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry  acreage  with  67  percent  of 
the  total.  Michigan  produces  about  78 
percent  of  the  U.S.  tart  cherry  crop  each 
year.  In  1997/98,  tart  cherry  acreage  in 
Michigan  decreased  to  26,800  from 
27,300  in  the  previous  year. 

In  crop  years  1987/88  through 
1997/98,  tart  cherry  production  ranged 
from  a  high  of  359  million  pounds  in 
1987/88  to  a  low  of  189.9  million 
pounds  in  1991/92.  The  price  per  pound 
to  tart  cherry  growers  ranged  from  a  low 
of  7.3  cents  in  1987  to  a  high  of  46.4 
cents  in  1991.  These  problems  of  wide 
supply  and  price  fluctuation  in  the  tart 
cherry  industry  are  national  in  scope 
and  impact.  Growers  testified  during  the 
order  promulgation  process  that  the 
prices  which  they  received  often  did  not 
come  close  to  covering  the  costs  of 
production.  They  also  testified  that 
production  costs  for  most  growers  range 
between  20  and  22  cents  per  pound, 
which  is  well  above  average  prices 
received  during  1993-1995. 

The  industry  has  demonstrated  a  need 
for  an  order  during  the  promulgation 
process  of  the  marketing  order  because 
large  variations  in  annual  tart  cherry 
supplies  tend  to  lead  to  fluctuations  in 
prices  and  disorderly  marketing.  As  a 
result  of  these  fluctuations  in  supply 
and  price,  growers  realize  less  income. 
The  industry  chose  a  volume  control 
marketing  order  to  even  out  these  wide 
variations  in  supply  and  improve 
returns  to  growers.  During  the 
promulgation  process,  proponents 
testified  that  small  growers  and 
processors  would  have  the  most  to  gain 
from  implementation  of  a  marketing 
order  because  many  such  growers  and 
handlers  had  been  going  out  of  business 
due  to  low  tart  cherry  prices.  They  also 
testified  that,  since  an  order  would  help 
increase  grower  returns,  this  should 
increase  the  buffer  between  business 
success  and  failure  because  small 
growers  and  handlers  tend  to  be  less 
capitalized  than  larger  growers  and 
handlers. 

In  discussing  the  possibility  of 
marketing  percentages  for  the  1998-99 
crop  year,  the  Board  considered  the 
following  factors  contained  in  the 
marketing  policy:  (1)  the  estimated  total 
production  of  tart  cherries;  (2)  the 
estimated  size  of  the  crop  to  be  handled; 
(3)  the  expected  general  quality  of  such 
cherry  production;  (4)  the  expected 
carryover  as  of  July  1  of  canned  and 
frozen  cherries  and  other  cherry 
products;  (5)  the  expected  demand 
conditions  for  cherries  in  different 
market  segments;  (6)  supplies  of 
competing  commodities;  (7)  an  analysis 
of  economic  factors  having  a  bearing  on 
the  marketing  of  cherries;  (8)  the 


estimated  tonnage  held  by  handlers  in 
primary  or  secondary  inventory 
reserves;  and  (9)  any  estimated  release 
of  primary  or  secondary  inventory 
reserve  cherries  during  the  crop  year. 

The  Board's  review  of  the  factors 
resulted  in  the  computation  and 
aimouncement  in  June  1998  of 
preliminary  free  and  restricted 
percentages  and  in  the  final  and  free 
and  restricted  percentages  established  in 
this  rule  (60  percent  free  and  40  percent 
restricted). 

The  Board  discussed  the  demand  for 
tart  cherries  is  inelastic  at  high  and  low 
levels  of  production.  At  the  extremes, 
different  factors  become  operational. 
The  order's  promulgation  record  stated 
that  in  very  short  crops  there  is  limited 
but  sufficient  exclusive  demand  for 
cherries  that  can  cause  processor  prices 
to  double  and  grower  prices  to  triple.  In 
the  event  of  large  crops,  there  seems  to 
be  no  price  low  enough  to  expand  tart 
cherry  sales  in  the  marketplace 
sufficient  to  market  the  crops. 

In  considering  alternatives,  the  Board 
discussed  not  having  volume  regulation 
this  season.  Board  members  stated  that 
no  volume  regulation  would  be 
detrimental  to  the  tart  cherry  industry. 
Returns  to  growers  would  not  even 
cover  their  production  costs  for  this 
season. 

The  Board  discussed  the  fact  that  the 
general  quality  of  the  crop  for  this 
season  is  fair  to  good.  Alternative 
products  used  by  food  processing  and 
preparation  establishments  instead  of 
cherries  are  apples  and  blueberries 
which  can  be  substituted  for  cherries  if 
cherries  cannot  be  sold  at  consistent 
prices. 

As  mentioned  earlier,  the 
Department's  "Guidelines  for  Fruit,   v. 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  The 
quantity  available  under  this  rule  is  110 
percent  of  the  quantity  shipped  in  the 
prior  three  years. 

The  free  and  restricted  percentages 
proposed  to  be  established  by  this  rule 
release  the  optimum  supply  and  apply 
uniformly  to  all  regulated  handlers  in 
the  industry,  regardless  of  size.  There 
are  no  known  additional  costs  incurred 
by  small  handlers  that  are  not  incurred 
by  large  handlers.  The  stabilizing  effects 
of  the  percentages  impact  all  handlers 
positively  by  helping  them  maintain 
and  expand  markets,  despite  seasonal 
supply  fluctuations.  Likewise,  price 
stability  positively  impacts  all 
producers  by  allowing  them  to  better 


anticipate  the  revenues  their  tart 
cherries  will  generate. 

While  the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  markets  even  though  tart 
cherry  supplies  fluctuate  widely  from 
season  to  season. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  {Pub.  L.  104-13),  the 
information  collection  and 
recordkeeping  requirements  have  been 
previously  approved  by  OMB  and 
assigned  OMB  Number  0581-0177. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
purposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other,  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  This  rule  does 
not  change  those  requirements. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
regulation. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Wednesday,  November  18, 
1998  (63  FR  64008).  Copies  of  the  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  Board  members  and  cherry  handlers. 
Finally,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register. 

A  15-day  comment  period  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal.  Fifteen  days 
was  deemed  appropriate  because  a  rule 
finalizing  the  action  would  need  to  be 
in  place  as  soon  as  possible  since 
handlers  are  currently  marketing  1998- 
99  cherries.  No  comments  were  received 
during  the  comment  period. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  tht"  good  cause 
exists  for  not  postponing  the  effective 
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date  of  this  rule  until  30  days  after 
publication  in  tne  Federal  Register  (5 
U.S.C.  553)  becmse  handlers  are  already 
shipping  cherriss  from  the  1997-98  crop 
and  need  to  kn(^w  the  final  percentages 
as  soon  as  possible.  Further,  handlers 
are  aware  of  thip  rule,  which  was 
recommended  m  a  public  meeting.  Also, 
a  15-day  comment  period  was  provided 
for  in  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agfeements.  Reporting  and 
recordkeeping  aequirements,  Tart 
cherries. 

For  the  reaso  is  set  forth  in  the 
preamble,  7  CF  I  Fart  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN      I 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.B.C.  601-674. 

2.  Section  938.251  is  added  to 
Subpart — Supplementary  Regulations  to 
read  as  follows  i 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Ffderal  Regulations. 

§  930.251     Final  free  and  restricted 
percentages  for  tie  1998-99  crop  year. 

The  final  percentages  for  tart  cherries 
handled  by  handlers  during  the  crop 
year  beginning  on  July  1,  1998,  which 
shall  be  free  and  restricted,  respectively, 
are  designated  i  s  follows:  Free 
percentage,  60  percent  and  restricted 
percentage,  40  percent. 

Dated:  Decemb  t  28, 1998. 
Robert  C.  Keeney 

Deputy  AdwinisU  ator.  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  99-33  Filed  1-4-99;  8:45  am] 
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DEPARTMENT  DF  AGRICULTURE 
Farm  Service  Agency 

7CFRPart195l 

RIN  056a-AF59 

Disaster  Set-Aside  Program — Second 
Installment  Set*Aslde 

AGENCY:  Farm  ^rvice  Agency,  USDA. 


action:  Interim 


The 


SUMMARY 

(FSA)  is 

program  requirement 
borrowers  to  sel 
payments  that 


rule. 


F  arm  Service  Agency 
amend  ng  the  disaster  set-aside 
to  allow  farm 
aside  portions  of 
dould  not  be  made  as 


scheduled  due  to  a  natural  disaster  as 
declared  by  the  President  or  Secretary  of 
Agriculture  during  1998,  or  because  of 
low  commodity  prices  during  1998. 
Applications  for  set-aside  due  to  1998 
low  commodity  prices  must  be  received 
on  or  before  August  31,  1999.  Borrowers 
who  have  loans  with  set-aside  payments 
as  of  the  publication  date  of  this 
regulation  may  set  aside  a  second 
payment  on  the  same  loans  if 
determined  eligible  based  on  criteria 
established  by  this  rule.  To  receive 
consideration  for  a  second  set-aside  due 
to  a  natural  disaster,  the  borrower's 
request  must  be  received  within  8 
months  from  the  date  of  the  disaster 
designation,  in  accordance  with  7  CFR 
part  1945,  subpart  A.  The  impact  of 
these  provisions  will  allow  the  agency 
to  serve  farmers  who  have  experienced 
losses  due  to  a  natural  disaster  or  low 
commodity  prices  during  1998  in  an 
efficient  and  timely  manner  while 
helping  them  stay  in  business. 
EFFECTIVE  DATE:  The  effective  date  for 
this  rule  is  January  5, 1999.  Comments 
on  this  rule  and  on  the  information 
collections  must  be  submitted  by  March 
8,  1999  to  be  assured  consideration. 
ADDRESSES:  Submit  written  comments 
to  Director,  Farm  Loan  Programs,  Loan 
Servicing  and  Property  Management 
Division,  United  States  Department  of 
Agriculture,  Farm  Service  Agency, 
STOP  0523,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0523. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Spillman,  Branch  Chief,  United 
States  Department  of  Agriculture,  Farm 
Service  Agency,  Farm  Loan  Programs, 
Loan  Servicing  and  Property 
Management  Division,  1400 
Independence  Avenue,  SW,  STOP  0523, 
Washington,  D.C.  20250-0523; 
telephone  (202)  720-0900;electronic 
mail: 

david spillman@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 


entities.  Thus,  large  entities  are  subject 
to  these  rules  to  the  same  extent  as 
small  entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  performed. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  issuing  agency  has  determined  that 
this  action  does  not  affect  the  quality  of 
human  environment,  and  in  accordance 
writh  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  In  accordance  with 
this  rule:  (1)  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  1 1  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule. 

Executive  Order  12372 

For  reasons  set  forth  in  the  Notice  to 
7  CFR  part  3015,  subpart  V  (48  FR 
29115,  June  24,  1983),  the  programs 
within  this  rule  are  excluded  from  the 
scope  of  E.O.  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
goverimients  or  the  private  sector  of 
$100  million  or  more  in  any  1  year. 
When  such  a  statement  is  needed  for  a 
rule,  section  205  of  the  UMRA  requires 
FSA  to  prepare  a  written  statement, 
including  a  cost  benefit  assessment,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in  such 
expenditures  for  State,  local,  or  tribal 
govermnents,  in  the  aggregate,  or  to  the 
private  sector.  UMRA  generally  requires 
agencies  to  consider  alternatives  and 
adopt  the  more  cost  effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates,  as  defined  under  Title  II  of 
the  UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 
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Paperwork  Reduction  Act  of  1995 

Approval  of  information  collections 
requirements  associated  with  this 
regulation  expired  on  August  31,  1998. 
A  notice  of  request  for  extension  of 
currently  approved  information 
collections  was  published  on  May  5, 
1998.  FSA  has  submitted  a  request  for 
emergency  reinstatement  of  the 
information  collections.  Estimates  for 
information  collections  have  been 
modified  from  those  published  on  May 
5,  1998.  to  reflect  an  increase  in  requests 
which  will  be  a  result  of  the  changes 
made  by  this  rule.  Therefore,  the  agency 
is  again  seeking  public  comments  on  the 
information  collection  estimates. 

Abstract 

The  FSA  is  authorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended  (7  U.S.C. 
1921  et  seq.),  or  other  Acts,  and  the 
regulations  promulgated  thereunder,  to 
solicit  the  information  requested  on  this 
paperwork  burden.  The  information 
requested  is  necessary  for  FSA  to 
determine  eligibility  for  credit  or  other 
financial  assistance  and  service 
borrower's  loans. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  31  minutes  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  number  of  respondents: 
16.300. 

Estimated  number  of  responses  per 
respondent:  3.9. 

Estimated  total  annual  burden  on 
respondents:  33,399  hours. 

The  Agency  is  soliciting  comments  on 
the  burden  of  all  of  the  above  subparts 
regarding:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  These 
comments  should  be  sent  to  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  David 


Spilhnan,  Branch  Chief,  USDA,  FSA, 
Farm  Loan  Programs,  Loan  Servicing 
Division,  1400  Independence  Avenue, 
SW.,  Stop  0523,  Washington,  DC  20250- 
0523.  Copies  of  the  information 
collections  may  be  obtained  from  Mr. 
Spillman  at  the  above  address.  All 
comments  will  become  a  matter  of 
public  record. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance. 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 

Discussion  of  the  Interim  Rule 

The  Farm  Service  Agency  (FSA) 
publishes  this  amendment  to  subpart  T 
of  part  1951  without  prior  notice  and 
comment  because  of  the  emergency 
nature  of  the  program  and  the  eligibility 
requirements  involved.  Publication  as  a 
proposed  rule  for  notice  and  comment 
is  impractical  and  contrary  to  the  public 
interest  as  discussed  below. 

The  Disaster  Set-Aside  (DSA)  program 
was  first  made  available  to  FSA  Farm 
Loan  Programs  (FLP)  borrowers 
beginning  October  21, 1994.  because  of 
the  heavy  fiooding  in  the  Midwest  and 
extreme  drought  in  the  South.  Since  that 
time  approximately  15,000  borrowers 
have  received  DSA  assistance.  The 
overall  success  of  the  program  can  be 
attributed  to  the  relatively  small  amount 
of  paperwork  required  in  applying  for 
and  processing  DSA  requests.  DSA  gives 
FLP  borrowers  a  chance  to  recover  from 
their  losses  without  having  to  incur 
additional  debt  to  pay  creditors  or 
liquidate  essential  assets.  The  cost  to  the 
Government  is  substantially  less  under 
this  servicing  program  than  any  other, 
as  no  debt  is  written  off.  no  appraisal 
costs  are  incurred  as  under  subpart  S  of 
part  1951.  and  no  Hquidation  costs  are 
incurred. 

Many  borrowers  have  received  a 
previous  writedown  of  debt  under 
subpart  S  of  part  1951.  thereby  making 
them  ineligible  for  additional  debt 
forgiveness  and  farm  loans,  in  certain 
cases,  under  §  373  of  the  Consolidated 
Farm  and  Rural  Development  Act.  The 
expansion  of  the  program  to  permit  a 
second  debt  set-aside  or  a  set-aside  due 
to  1998  declared  disasters  or  low 
commodity  prices,  therefore,  is  needed 
immediately  to  prevent  irreparable 
financial  harm  to  those  adversely 
affected,  an  estimated  11,424,  farmers. 
While  there  is  justification  for  the  rule 
to  become  effective  immediately  after 
publication,  FSA  will  accept  public 
comments  on  the  rule  for  60  days  for 


consideration  when  the  rule  is  made 
final. 

7  CFR  1951.954,  generally  provides 
that  each  loan  can  only  have  one  set- 
aside  installment  outstanding.  A 
borrower  could  receive  DSA  again  only 
if  the  existing  set-aside  installment  were 
paid  in  full,  or  canceled  through 
restructuring  under  subpart  S  of  part 
1951.  This  rule  will  allow  borrowers 
who  were  affected  by  low  commodity 
prices  in  1998.  or  by  a  natural  disaster 
in  a  county  declared  a  major  disaster  by 
the  President  or  Secretary  during  1998. 
to  have  a  second  installment  set  aside 
without  the  first  set-aside  installment 
being  paid  in  fullor  canceled. 
Borrowers  who  farmed  in  counties 
contiguous  to  the  disaster  area  also  may 
be  eligible  for  the  second  installment 
set-aside. 

This  rule  will  allow  such  borrowers  to 
receive  immediate  financial  relief  from 
their  FLP  obligations  in  a  more 
expedient  manner  than  under  subpart  S 
of  part  1951.  When  the  borrower  pays 
any  portion  of  the  set-aside  installments 
in  the  future,  the  payment  will  be 
applied  to  the  oldest  installment  set- 
aside. 

Applications  from  borrowers  affected 
by  low  commodity  prices  during  1998 
must  be  received  by  August  31.  1999. 
Borrowers  affected  by  a  natural  disaster 
declared  by  the  President  or  Secretary 
during  1998  must  apply  within  8 
months  of  the  designation. 

List  of  Subjects  in  7  CFR  Part  1951 

Accounting,  Credit,  Disaster 
assistance.  Loan  programs-agriculture. 
Loan  programs-housing  and  community 
development.  Low  and  moderate 
income  housing. 

Accordingly.  7  CFR  part  1951  is 
amended  as  follows: 

PART  1951-SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  31 
U.S.C.  3716;  42  U.S.C.  1480. 

Subpart  T— Disaster  Set-Aside 
Program 

2.  Section  1951.951  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§1951.951    Purpose. 

*  •   *  The  DSA  program  is  available 
to  Farm  Loan  Program  (FLP)  borrowers, 
as  defined  in  subpart  S  of  this  part,  who 
suffered  losses  as  a  result  of  a  natural 
disaster  or  low  commoc.  ty  prices  in 
specified  years.  *  *  * 
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3.  Section  1^51.952  is  amended  by 
revising  the  first  and  second  sentences 
to  read  as  follpws: 

$1951.952    Geiieral. 

DSA  is  a  prdgram  whereby  borrowers 
who  are  current  or  not  more  than  one 
installment  benind  on  any  and  all  FLP 
loans  may  be  Permitted  to  move  the 
scheduled  annual  installment  for  each 
eligible  FLP  loan  to  the  end  of  the  loan 
term.  The  intent  of  this  program  is  to 
relieve  some  of  the  borrower's 
immediate  financial  stress  caused  by  the 
disaster  or  lov^  commodity  prices  that 
occurred  in  spfecified  years  and  avoid 
foreclosure  byithe  Government.  *  *  * 

4.  Section  1951.953  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 951 .953    Notification  and  request  for 
DSA. 


(b)  Deadline  to  apply.  All  FLP 
borrowers  liable  for  the  debt  must 
request  a  DSA: within  8  months  from  the 
date  the  disaster  was  designated,  in 
accordance  wim  7  CFR  part  1945, 
subpart  A.  AppUcations  for  set-aside  or 
second  install^ient  set-aside  due  to  low 
commodity  prices  in  1998  must  be 
received  on  or  before  August  31, 1999. 
***** 

5.  Section  1!  151.954  is  amended  by 
revising  paragraphs  (a)(1),  (a)(5),  (a)(7), 
(b)(2),  (b)(4).  aiid  (b)(5)  to  read  as 
follows: 

§1951.954    Eligibiltty  and  loan  limitation 
raquirements. 


(a)*  *  *      I 
(l)(i)ThebolTov 


(a) 

(l)(i)  The  borrower  must  have 
operated  a  farm  or  ranch  in  a  county 
designated  a  disaster  area  as  contained 
in  7  CFR  part  1945,  subpart  A,  or  a 
county  contigvious  to  such  an  area,  and 
must  have  beeh  a  borrower  and  operated 
the  farm  or  ranch  at  the  time  of  the  low 
commodity  prices  or  disaster  period. 

(ii)  If  the  bonrower  is  applying  for  a 
second  installfient  to  be  set  aside  based 
on  a  declared  disaster,  the  borrower 
must  have  operated  in  a  county  declared 
a  major  disaster  by  the  President  or  the 
Secretary  during  1998.  Borrowers  who 
farmed  in  a  county  contiguous  to  a 
county  that  was  declared  a  disaster  area 
also  may  be  eligible  for  a  second 
installment  sef-aside. 

(iii)  All  FLP  borrowers  may  apply  for 
an  installment!  to  be  set  aside  based  on 
low  commodity  prices  during  1998. 
Coimty  location,  or  proximity  to  a 
disaster  declared  county  is  not  a 
consideration  vhen  the  DSA  is  justified 
by  low  commc  dity  prices. 


(iv)  A  borrower  cannot  have  more 
than  two  installments  set  aside  on  any 
loan. 

***** 

(5)  As  a  direct  result  of  the  declared 
disaster  or  the  1998  low  commodity 
prices,  sufficient  income  was  not 
available  to  pay  all  family  living  and 
operating  expenses,  debts  to  other 
creditors,  and  FSA.  This  determination 
will  be  based  on  the  borrower's  actual 
production,  income  and  expense 
records  for  the  disaster  or  affected  year 
and  any  other  records  required  by  the 
servicing  official.  Compensation 
received  for  losses  shall  be  considered 
as  well  as  increased  expenses  incurred 
because  of  a  disaster.  Consideration  will 
also  be  given  to  insufficient  income  for 
the  next  production  and  marketing 
period  following  the  affected  year  if  the 
borrower  establishes  that  production 
will  be  reduced  or  expenses  increased 
as  a  result  of  the  disaster  or  the  1998 
low  commodity  prices. 
***** 

(7)  The  borrower's  FLP  loan  has  not 
been  accelerated  nor  has  the  borrower's 
debt  been  restructured  under  subpart  S 
of  this  part  since  the  disaster  or  the  low 
commodity  prices  occurred. 

(b)*  *  * 

(2)(i)  Except  as  provided  in  paragraph 
(b)(2)(ii),  only  one  unpaid  installment 
for  each  FLP  loan  may  be  set-aside.  If 
there  is  an  installment  remaining  set- 
aside  from  a  previous  disaster,  the  lo£in 
is  not  eligible  for  another  DSA. 

(ii)  For  disaster  declarations  during 
1998,  or  low  commodity  prices  in  1998, 
borrowers  who  already  have  one 
installment  set  aside  from  a  previous 
disaster  may  set  aside  a  second 
installment. 

(iii)  If  all  set-asides  are  paid  in  full,  or 
cancelled  through  restructuring  under 
subpart  S  of  this  part,  the  set-aside  will 
no  longer  exist  and  the  loan  may  be 
considered  for  DSA. 
***** 

(4)  The  amount  of  set-aside  shall  be 
limited  to  the  amount  the  borrower  was 
unable  to  pay  FSA  from  the  production 
and  marketing  period  in  which  the 
disaster  or  low  commodity  prices 
occurred.  However,  if  the  installment 
due  immediately  after  the  disaster  was 
peiid,  but  other  creditors  and  expenses 
were  not,  the  amount  set-aside  will  be 
the  lessor  of  th»  amount  the  borrower  is 
unable  to  pay  other  creditors  and 
expenses,  rounded  up  to  the  nearest 
whole  installment,  or  the  next  FLP 
installment  due. 

(5)  The  installment  that  may  be  set- 
aside  is  limited  to  the  first  scheduled 
annual  installment  due  immediately 
after  the  disaster  or  low  commodity 


prices  occurred,  unless  that  installment 
is  paid,  then  the  next  scheduled  annual 
installment  may  be  set-aside. 

***** 

Signed  in  Washington,  DC,  on  December 
30. 1998. 
Dallas  R.  Smith, 

Acting  Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 
|FR  Doc.  99-115  Filed  1-4-99;  8:45  am] 

BILUNO  CODE  3410-06-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  98-014-3] 

Brucellosis  In  Cattle;  State  and  Area 
Classifications;  Florida 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Florida  from  Class  Free  to  Class  A.  We 
have  determined  that  Florida  no  longer 
meets  the  standards  for  Class  Free 
status.  The  interim  rule  was  necessary 
to  impose  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Florida. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  August  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.T.  RoUo,  Jr.,  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231,  (301)  734- 
7709;  or  e-mail:  reed.t.rollo@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  on  August 
13,  1998,  and  published  in  the  Federal 
Register  on  August  20,  1998  (63  FR 
44544-^4545,  Docket  No.  98-014-2),  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  removing  Florida  from 
the  list  of  Class  Free  States  or  areas  in 
§  78.41(a)  and  adding  it  to  the  list  of 
Class  A  States  or  areas  in  §  78.41(b). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
October  19, 1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

Tnis  action  also  affirms  the 
information  contained  in  the  interim 
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rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Furtner,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  widiout  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  63  FR  44544- 
44545  on  August  20,  1998. 

Authority:  21  U.S.C.  lll-114a-l,  114g, 
115.  117,  120,  121,  123-126.  134b,  and  134f; 
7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
December  1998. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  99-114  Filed  1-4-99;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-CE-64-AD;  Amendment  3t- 
10821;  AD  98-08-25  R1] 

RiN2120-nAA64 

Ainworthiness  Directives;  Twin 
Commander  Aircraft  Corporation  500, 
680, 690,  and  695  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  action  confirms  the 
effective  date  of  Airworthiness  Directive' 
(AD)  98-08-25  Rl,  which  applies  to 
certain  Twdn  Commander  Aircraft 
Corporation  (Twin  Commander)  500, 
680,  690.  and  695  series  airplanes.  AD 
98-08-25  Rl  requires  replacing  the  nose 
landing  gear  (NLG)  drag  link  bolt  with 
an  approved  heat-treated  bolt  that  has 
the  manufacturer's  serial  number, 
manufacture  date,  and  the  last  three 
digits  of  the  drawing  number  (055)  on 
the  bolt  head;  and  changing  the  bolt  part 
number  (P/N)  to  be  installed  on  Models 
690D  and  695 A  from  P/N  EDI  005  5  to  P/ 
N  750076-1.  This  AD  was  the  result  of 
the  FAA  inadvertently  transposing  the 


serial  numbers  of  the  4  affected  Model 
695A  airplanes.  The  actions  specified  in 
this  AD  are  intended  to  prevent  the  NLG 
from  collapsing  due  to  failure  of  a  drag 
link  bolt,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations. 

EFFECTIVE  DATE:  January  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Morfitt,  Aerospace  Engineer, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Ave.  S.W..  Renton, 
Washington,  98055-4056;  telephone: 
(206)  227-2595;  facsimile:  (206)  227- 
1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with 
request  for  comments  in  the  Federal 
Register  on  October  9,  1998  (63  FR 
54347).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
anticipates  that  there  wrill  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  was  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  5, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  becomes 
effective  on  that  date. 

Issued  in  Kansas  City,  Missouri,  on 
December  29, 1998. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc.  99-45  Filed  1-4-99;  8:45  am) 

MLUNG  COOE  4910-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-40-AD;  Amendment  39- 
10681;  AD  98-11-01  R2] 

RIN  2120-nAA64 

Airworttiiness  Directives;  Pllatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  98-11-01  R2,  which  was 
published  in  the  Federal  Register  on 
July  31.  1998  (63  FR  40807).  and 
concerns  Pilatus  Aircraft  Ltd.  (Pilatus) 
Models  PC-12  and  PC-12/45  airplanes. 


Certain  references  to  the  AD  number 
and  amendment  number  in  the 
document  are  incorrect.  The  AD 
currently  requires  replacing  the  fuel 
tank  vent  valves  and  drilling  a  4.8 
millimeter  (0.1875  inch)  hole  in  each 
fuel  filler  cap  on  certain  Pilatus  Models 
PC-12  and  PC-12/45  airplanes.  AD  98- 
11-01  R2  also  requires  inserting  a 
temporary  revision  in  the  Pilot's 
Operating  Handbook  (POH)  that 
specifies  checking  to  assure  that  the  fuel 
filler  cap  hole  is  clear  of  ice  and  foreign 
objects.  This  action  corrects  the  AD  to 
reflect  the  correct  reference  to  the  AD 
number  and  amendment  number 
throughout  the  entire  document. 
EFFECTIVE  DATE:  September  22.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys.  Aerospace  Engineer. 
FAA.  Small  Airplane  Directorate.  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  July  23,  1998,  the  FAA  issued  AD 
98-11-01  R2.  Amendment  39-10681  (63 
FR  40807,  July  31,  1998),  which  applies 
to  certain  Pilatus  Models  PC-12  and 
PC-12/45  airplanes.  This  AD  requires 
replacing  the  fuel  tank  vent  valves  and 
drilling  a  4.8  millimeter  (0.1875  inch) 
hole  in  each  fuel  filler  cap  on  certain 
Pilatus  Aircraft  Ltd.  (Pilatus)  Models 
PC-12  and  PC-12/45  airplanes.  AD  98- 
11-01  R2  also  requires  inserting  a 
temporary  revision  in  the  Pilot's 
Operating  Handbook  (POH)  that 
specifies  checking  to  assiu'e  that  the  fuel 
filler  cap  hole  is  clear  of  ice  and  foreign 
objects. 

Need  for  the  Correction 

Certain  references  to  the  AD  number 
and  amendment  number  in  the 
document  are  incorrect.  As  written, 
owners/operators  of  the  affected 
airplanes,  may  enter  the  incorrect  AD 
number  and  amendment  number  into 
their  logbook  when  showing  compliance 
with  the  AD. 

Correction  of  Publication 

Accordingly,  the  publication  of  July 
31,  1998  (63  FR  40807),  of  Amendment 
39-10681;  AD  98-11-01  R2,  which  was 
the  subject  of  FR  Doc.  98-20439,  is 
corrected  as  follows: 

§39.13    [Corrected] 

On  page  40808,  in  the  third  column, 
section  39.13,  the  third  line,  correct 
"98-11-01  Rl"  to  "98-11-01  R2". 

On  page  40808,  in  the  third  column, 
section  39.13,  the  ninth  line,  correct 
"Amendment  39-34565",  to 
"Amendment  39-10192.  ' 
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Action  is  takeii  herein  to  correct  this 
reference  in  AD  98-11-01  R2  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  remains  September 
22, 1998. 

Issued  in  Kansak  City,  Missouri,  on 
December  29,  199|l 

Marvin  R.  Nuss, 

Acting  Manager,  Sknall  Airplane  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc.  99-43  Pi  ed  1-4-99:  8:45  ami 
BILUNQ  CODE  4910-1B 


DEPARTMENT  6f  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  2,l3,  5, 10, 12, 16,  20,  25, 
50,  54,  56,  58,  60,  70,  71,  200,  201,  202, 
206,  207,  210,  211,  299,  300,  310,  312, 
314,  316,  320.  333,  369,  510,  514,  520, 
522.  524,  529,  800,  801,  807,  809,  812, 
and  860 

[Docket  No.  98N-072O] 

Conforming  Regulations  Regarding 
Removal  of  Section  507  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Direct  fiial  rule. 


summary:  The  F(  lod  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  remove  references  to  the 
repealed  statutoiy  provision  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  under  which  the  agency 
certified  antibiotic  drugs.  FDA  is  also 
removing  references  to  the  repealed 
antibiotic  monograph  regulations  and  to 
those  regulations  dealing  with  antibiotic 
applications.  Thd  agency  is  taking  this 
action  in  accordance  with  provisions  of 
the  Food  and  Dnig  Administration 
Modernization  Act  of  1997  (FDAMA). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
companion  proposed  nde,  under  FDA's 
usual  procedure^  for  notice  and 
comment,  to  provide  a  procedural 
framework  to  finilize  the  rule  in  the 
event  the  agency  receives  any 
significant  adverse  comment  and 
withdraws  the  direct  final  rule. 
DATES:  This  rule  is  effective  May  20. 
1999.  Submit  wr^ten  comments  on  or 
before  March  22, 1999.  If  no  timely 
significant  adverfe  comments  are 
received,  the  ageicy  will  publish  a 
document  in  the  Federal  Register  before 
April  20.  1999.  confirming  the  effective 
date  of  the  direct  final  rule.  The  agency 


intends  to  make  the  direct  final  rule 
effective  30  days  after  publication  of  the 
confirmation  document  in  the  Federal 
Register.  If  timely  significant  adverse 
comments  are  received,  the  agency  will 
publish  a  document  of  significant 
adverse  comment  in  the  Federal 
Register  withdrawing  this  direct  final 
rule  before  April  20,  1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  human  drugs,  Christine  F.  Rogers 

or  Wayne  H.  Mitchell,  Center  for 

Drug  Evaluation  and  Research 

(HFD-7),  Food  and  Drug 

Administration.  5600  Fishers  Lane. 

Rockville.  MD  20857,  301-594- 

2041. 
For  animal  drugs,  Richard  L.  Arkin, 

Center  for  Veterinary  Medicine 

(HFV-6),  Food  and  Drug 

Administration.  7500  Standish  PL. 

Rockville.  MD  20855.  301-827- 

0141. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  21.  1997.  the  President 
signed  FDAMA  (Pub.  L.  105-115). 
Section  125(b)  of  FDAMA  repealed 
section  507  of  the  act  (21  U.S.C.  357). 
Section  507  of  the  act  was  the  statutory 
provision  under  which  the  agency 
certified  antibiotic  drugs.  Section  125(b) 
of  FDAMA  also  made  conforming 
amendments  to  other  sections  of  the  act. 
With  the  repeal  of  section  507  of  the  act. 
antibiotic  drugs  previously  regulated 
under  section  507  will  be  subject  to  the 
provisions  of  section  505  of  the  act  (21 
U.S.C.  355). 

FDA  has  determined  that  it  will  be 
most  efficient  to  make  changes  in  its 
regulations  to  reflect  the  repeal  of 
section  507  of  the  act  in  phases.  In  the 
first  phase,  FDA  published  in  the 
Federal  Register  of  May  12,  1998  (63  FR 
26066).  a  direct  final  rule  removing 
parts  430  through  460  (21  CFR  parts  430 
through  460).  which  had  provided  the 
procedures  and  standards  used  to  certify 
antibiotic  drugs.  This  direct  final  rule  is 
the  second  phase  of  rulemaking  in 
which  the  agency  is  making  various, 
noncontroversial  conforming 
amendments  to  the  balance  of  Title  21 
of  the  Code  of  Federal  Regulations.  The 
rule  removes  citations  to  section  507  of 
the  act.  It  removes  references  to  the 
certification  of  antibiotics,  to  the 
antibiotic  certification  regulations,  and 
to  specific  antibiotic  monographs.  It  also 
removes  references  to  antibiotic  drug 
applications,  abbreviated  antibiotic  drug 


applications,  and  supplemental  drug 
antibiotic  applications. 

The  agency  recognizes  that  as  it 
implements  the  transition  from 
regulating  the  premarket  review  and 
approval  of  antibiotic  drugs  under 
section  507  of  the  act  to  section  505  of 
the  act,  other  issues  may  arise  that  could 
require  additional  rulemaking.  These 
issues  will  be  addressed  in  the  third 
phase  of  implementation. 

IL  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subject 
of  this  rulemaking  is  suitable  for  a  direct 
final  rule.  The  repeal  of  section  507  of 
the  act  eliminates  the  statutory 
provision  on  which  the  agency  relied  to 
certify  antibiotic  drugs.  FDA  will, 
therefore,  remove  all  provisions  of  Title 
21  of  the  Code  of  Federal  Regulations 
that  were  issued  primarily  to  carry  out 
the  agency's  certification  of  antibiotic 
drugs  under  former  section  507  of  the 
act.  All  direct  references  to  section  507 
of  the  act  will  be  removed,  as  well  as  all 
references  to  regulations  that  were 
issued  to  carry  out  programs  under 
section  507  and  all  references  to  forms 
and  applications  that  were  unique  to  the 
regulation  of  antibiotics  under  section 
507.  The  actions  taken  should  be 
noncontroversial,  and  the  agency  does 
not  anticipate  receiving  any  significant 
adverse  comments  on  this  rule. 

If  FDA  does  not  receive  significant 
adverse  comment  on  or  before  March 
22,  1999.  the  agency  will  publish  a 
document  in  the  Federal  Register  before 
April  20.  1999.  confirming  the  effective 
date  of  the  direct  final  rule.  The  agency 
intends  to  make  the  direct  final  rule 
effective  30  days  after  publication  of  the 
confirmation  document  in  the  Federal 
Register.  A  significant  adverse  comment 
is  one  that  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
luiacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  this  rule  will  not  be 
considered  a  significant  adverse 
comment  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  of  significant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  before 
April  20.  1999. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a 
companion  proposed  rule,  which  is 
identical  to  the  direct  final  rule,  that 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
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because  of  significant  adverse  comment. 
The  comment  period  for  the  direct  final 
rule  runs  concurrently  with  that  of  the 
companion  proposed  rule.  Any 
comments  received  under  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule  and  the 
agency  will  consider  such  comments  in 
developing  a  final  rule.  FDA  will  not 
provide  additional  opportunity  for 
comment  on  the  companion  proposed 
rule. 

If  a  significant  adverse  comment 
applies  to  an  amendment,  paragraph,  or 
section  of  this  rule  and  that  provision 
may  be  severed  from  the  remainder  of 
the  rule,  FDA  may  adopt  as  final  those 
provisions  of  the  rule  that  are  not  the 
subject  of  a  significant  adverse 
comment.  A  full  description  of  FDA's 
policy  on  direct  final  rule  procedures 
may  be  found  in  a  guidance  document 
published  in  the  Federal  Register  of 
November  21,  1997  (62  FR  62466). 

III.  Environmental  impact 

The  agency  has  determined  under  21 
CFR  25.30(hj  that  this  action  is  of  a  class 
of  actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
direct  final  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12806  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  As 
discussed  in  this  section  of  this 
document,  the  agency  believes  that  this 
final  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  In 
addition,  the  direct  final  rule  is  not  a 
significant  regulatory  action  as  defined 


by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  that  if  a  rule  has  a  significant 
impact  on  a  substantial  niunber  of  small 
entities,  the  agency  must  analyze 
regulatory  options  to  minimize  the 
economic  impact  on  small  entities.  The 
agency  certifies,  for  the  reasons 
discussed  below,  that  the  direct  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  1  year.  These 
conforming  amendments  will  not  result 
in  any  increased  expenditures  by  State, 
local,  and  tribal  governments  or  the 
private  sector.  Because  this  rule  will  not 
result  in  an  expenditure  of  $100  million 
or  more  on  any  governmental  entity  or 
the  private  sector,  no  budgetary  impact 
statement  is  required. 

This  rule  is  intended  to  make 
conforming  changes  to  FDA's 
regulations  necessitated  by  repeal  of  the 
section  507  of  the  act  that  had  provided 
for  the  certification  of  antibiotic  drugs. 
Accordingly,  the  agency  believes  that 
the  rule  is  necessary  and  that  it  is 
consistent  with  the  principles  of 
Executive  Order  12866;  that  it  is  not  a 
significant  regulatory  action  under  that 
Executive  Order;  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  that  it  is 
not  likely  to  result  in  an  annual 
expenditure  in  excess  of  $100  million. 

V.  Paperwork  Reduction  Act  of  1995 

This  direct  final  rule  does  not  require 
information  collections  and,  thus,  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13). 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  22, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 


seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Sub)ects 

21  CFR  Part  2 

Administrative  practice  and 
procedure.  Cosmetics,  Drugs,  Foods. 

21  CFR  Part  3 

Administrative  practice  and 
procedure,  Biologies,  Drugs,  Medical 
devices. 

21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 

21  CFR  Parts  12  and  16 

Administrative  practice  and 
procedure. 

21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

21  CFR  Part  25 

Environmental  impact  statements. 
Foreign  relations,  RepoJi|ing  and 
recordkeeping  requirements. 

21  CFR  Part  50 

Human  research  subjects,  Prisoners, 
Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  54 

Biologies,  Drugs,  Medical  devices. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  56 

Human  research  subjects.  Reporting 
and  recordkeeping  requirements.  Safety. 

21  CFR  Part  58 

Laboratories,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  60 

Administrative  practice  and 
procedure.  Drugs,  Food  additives. 
Inventions  and  patents.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  70 

Color  additives.  Cosmetics,  Drugs, 
Labeling,  Packaging  and  containers. 

21  CFR  Part  71 

Administrative  practice  and 
procedure.  Color  additive. ,  Confidential 
business  information,  Cosnietics,  Drugs. 
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recordkeeping 


210 


and  300 
iption  drugs. 


Reporting  and 
•equirements. 


Reporting  and 
requirements. 

21  CFR  Parts 

Drugs,  Prescj'ipti 

21  CFR  Part . 

Drugs,  Labeling, 
recordkeeping 

21  CFR  Part . 

Advertising, 
21  CFR  Parts . 

Drugs. 

21  CFR  Parts  2b7  and  320 

Drugs,  Repor  ing  and  recordkeeping 
requirements. 

21  CFR  210 

Drugs.  Packa  'ing  and  containers. 

21  CFR  Part  21 


2\)6 


Drugs,  Labeling 
Packaging  and 
drugs.  Reporting 
requirements 


,  Laboratories, 
( :ontainers.  Prescription 

and  recordkeeping 
Warehouses. 


Ml 


Dri  ig; 


21  CFR  Part  31 

Administrati 
procedure.  Dru; ; 
devices.  Report  ng 
requirements. 

21  CFR  Part  31 

Drugs,  Expotljs 
Investigations 
research.  Reporting 
requirements. 

21  CFR  Part  31 

Administrati\le 
procedure.  Con 
information 
recordkeeping 

21  CFR  Part  3 It 

Administrative 
procedure.  Druj  s 
recordkeeping 

21  CFR  Part  333 

Labeling.  Ove  ■ 

21  CFR  Part  369 

Labeling, 
counter  drugs 

21  CFR  Part  510 

Administrativ ; 
procedure.  Aninjal 
Reporting  and 
requirements. 

21  CFR  Part  514 

Administrative 
procedure.  Ani 
business  informal 
recordkeeping 


rescription  drugs. 
and  299 


1  e  practice  and 
s.  Labeling,  Medical 
and  recordkeeping 


,  Imports, 
.abeling.  Medical 

and  recordkeeping 
Sfafety. 


practice  and 
idential  business 
s.  Reporting  and 
rfequirements. 


practice  and 
Reporting  and 
r*quirements. 


the-counter  drugs. 


Mec  ical  devices,  Over-the 


practice  and 
drugs.  Labeling, 
rdkeeping 


re  CO 


mal 


practice  and 
1  drugs.  Confidential 
ion.  Reporting  and 
requirements. 


21  CFR  Parts  520.  522.  524,  and  529 

Animal  drugs. 

21  CFR  Part  800 

Administrative  practice  and 
procedure.  Medical  devices, 
Ophthalmic  goods  and  services, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  807 

Confidential  business  information. 
Imports,  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  809 

Labeling,  Medical  devices. 

21  CFR  Part  812 

Health  records,  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  860 

Administrative  practice  and 
procedure.  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  2,  3, 
5,  10.  12,  16,  20.  25.  50.  54.  56.  58.  60, 
70,  71.  200, 201, 202, 206, 207, 210, 211, 
299, 300, 310, 312, 314, 316, 320, 333, 
369, 510, 514, 520, 522, 524, 529,  800. 
801.  807.  809.  812,  and  860  are 
amended  as  follows: 

PART  2— GENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

1.  The  authority  citation  for  21  CFR 
part  2  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  335,  342. 
346a.  348,  351,  352,  355,  360b,  361.  371,  372. 
374;  15  U.S.C.  402.  409. 

PART  3— PRODUCT  JURISDICTION 

2.  The  authority  citation  for  21  CFR 
part  3  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352.  353: 
355.  360,  360c-360f,  360h-360j.  360gg- 
360SS,  371(a).  379e.  381.  394;  42  U.S.C.  216, 
262. 

§3.2    [Amended] 

3.  Section  3.2  Definitions  is  amended 
in  paragraph  (k)  by  removing  "507,"  and 
"antibiotic  application,". 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

4.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552.  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.C.  638.  1261-1282. 


3701-3711a;  15  U.S.C.  1451-1461;  21  U.S.C. 
41-50.  61-63.  141-149.  321-394.  467f. 
679(b).  801-886.  1031-1309;  35  U.S.C.  156; 
42  U.S.C.  241.  242.  242a.  2421.  242n,  243. 
262.  263.  264,  265.  300u-300u-5.  300aa-l; 
1395y.  3246b.  4332.  4831(a).  10007-10008; 
E.O.  11921.  41  PR  24294,  3  CFR.  1977  Comp., 
p.  124-131;  E.O.  12591.  52  FR  13414.  3  CFR. 
1988  Comp.,  p.  220-223. 

§  5.31     [Amended] 

5.  Section  5.31  Petitions  under  part  10 
is  amended  by  removing  and  reserving 
paragraphs  (f)(2)(v),  (f)(2)(vi).  and 
(n(2)(vii). 


§  5.70    [Amended] 

6.  Section  5.70  Issuance  of  notice 
implementing  the  provisions  of  the  Drug 
Amendments  of  1962  is  amended  by 
removing  "sections  505  and  507"  and 
adding  in  its  place  "section  505". 

§  5.75    [Removed] 

7.  Section  5.75  Designation  of  official 
master  and  working  standards  for 
antibiotic  drugs  is  removed. 

§  5.76    [Removed] 

8.  Section  5.76  Certification  of 
antibiotic  drugs  is  removed. 

§  5.78    [Removed] 

9.  Section  5.78  /ssuance,  amendment, 
or  repeal  of  regulations  pertaining  to 
antibiotic  drugs  is  removed. 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

10.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-558,  701-706:  15 
U.S.C.  1451-1461;  21  U.S.C.  141-149,  321- 
397,  467f,  679,  821,  1034;  28  U.S.C.  2112;  42 
U.S.C.  201,  262.  263b,  264. 

§10.50    [Amended] 

11.  Section  10.50  Promulgation  of 
regulations  and  orders  after  an 
opportunity  for  a  formal  evidentiary 
public  hearing  is  amended  by  removing 
"314.300,"  from  paragraph  (a)(2)  and  by 
removing  and  reserving  paragraph 
(c)(ll). 

§10.55    [Amended] 

12.  Section  10.55  Separation  of 
functions;  ex  parte  communications  is 
amended  in  paragraph  (c)  by  removing 
"314.300."  from  the  first  sentence. 

§10.80    [Amended] 

13.  Section  10.80  Dissemination  of 
draft  Federal  Register  notices  and 
regulations  is  amended  in  paragraph  (g) 
by  removing  the  phrase  "or  a  proposed 
or  final  antibiotic  regulation". 
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PART  12— FORMAL  EVIDENTIARY 
PUBLIC  HEARING 

14.  The  authority  citation  for  21  CFR 
part  12  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  141-149,  321-393, 
467f,  679,  821, 1034;  42  U.S.C.  201,  262, 
263b-263n,  264;  15  U.S.C.  1451-1461;  5 
U.S.C.  551-558,  701-721;  28  U.S.C.  2112. 

§12.20    [Amended] 

15.  Section  12.20  Initiation  of  a 
hearing  involving  the  issuance, 
amendment,  or  revocation  of  a 
regulation  is  amended  by  removing 
"507(f),"  from  the  introductory  text  of 
paragraph  (a),  by  removing  the  phrase 
"or  for  an  antibiotic  petition  in 
§431.50"  from  paragraph  {a)(2)(i),  and 
by  removing  and  reserving  paragraph 
(c). 

§12.24    [Amended] 

16.  Section  12.24  Ruling  on  objections 
and  requests  for  hearing  is  amended  by 
removing  "314.300,"  from  paragraphs 
(b)(6)  and  (c). 

§12.87    [Amended] 

17.  Section  12.87  Purpose;  oral  and 
written  testimony;  burden  of  proof  is 
amended  by  removing  "antibiotic," 
from  the  first  sentence  of  paragraph  (d). 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

18.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1461;  21  U.S.C. 
141-149,  321-394,  467f,  679,  821,  1034;  28 
U.S.C.  2112;  42  U.S.C.  201-262,  263b,  364. 

§  16.1    [Amended] 

19.  Section  16.1  Scope  is  amended  by 
removing  §§431.52,  433.2(d), 
433.12(b)(5).  433.13(b).  433.14(b). 
433.15(b).  433.16(b),  and  514.210  from 
the  list  of  regulatory  provisions  in 
paragraph  (b)(2). 

PART  20— PUBLIC  INFORMATION 

20.  The  authority  citation  for  21  CFR 
part  20  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  18  U.S.C.  1905;  19 
U.S.C.  2531-2582;  21  U.S.C.  321-393, 1401- 
1403;  42  U.S.C.  241,  242,  242a,  2421,  242n. 
243,  262,  263.  263b-263n,  264,  265,  300u- 
300U-5,  300aa-l. 

§20.100    [Amended] 

21.  Section  20.100  Applicability; 
cross-reference  to  other  regulations  is 
amended  by  removing  an^  reserving 
paragraphs  (c)(20)  and  (c)(21). 

§20.117    [Amended] 

22.  Section  20.117  New  drug 
information  is  amended  by  removing 


"antibiotic  applications,"  from 
paragraph  (a)(3). 

PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

23.  The  authority  citation  for  21  CFR 
part  25  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321-393;  42  U.S.C. 
262.  263b-264;  42  U.S.C.  4321,  4332;  40  CFR 
parts  1500-1508;  E.O.  11514,  35  PR  4247,  3 
CFR,  1971  Comp.,  p.  531-533,  as  amended  by 
E.O.  11991.  42  FR  26967,  3  CFR,  1978  Comp., 
p.  123-124  and  E.O.  12114,  44  FR  1957,  3 
CFR.  1980  Comp.,  p.  356-360. 

§25.5    [Amended] 

24.  Section  25.5  Terminology  is 
amended  by  removing  the  phrase  ",  an 
abbreviated  antibiotic  application," 
from  paragraph  (b)(1). 

§25.31    [Amended] 

25.  Section  25.31  Human  drugs  and 
biologies  is  amended  by  removing 
paragraph  (f)  and  redesignating 
paragraph  (g)  as  paragraph  (0,  by 
removing  paragraph  (h),  and  by 
redesignating  paragraph  (i)  through 
paragraph  (1)  as  paragraph  (g)  through 
paragraph  (j). 

PART  50— PROTECTION  OF  HUMAN 
SUBJECTS 

26.  The  authority  citation  for  21  CFR 
part  50  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  346,  346a,  348, 
352,  353,  355,  360,  360c-360f.  360h-360j, 
371,  379e,  381;  42  U.S.C.  216,  241,  262. 
263b-263n. 

§50.1    [Amended] 

27.  Section  50.1  Scope  is  amended  by 
removing  ",  507(d),"  from  the  first 
sentence  of  paragraph  (a)  and  removing 
"507."  from  the  last  sentence  of 
paragraph  (a). 

§  50.3    [Amended] 

28.  Section  50.3  Definitions  is 
amended  by  removing  and  reserving 
paragraph  (b)(ll)  and  removing  ". 
507(d)."  from  paragraph  (c). 

§50.23    [Amended] 

29.  Section  50.23  Exception  from 
general  requirements  is  amended  in 
paragraph  (d)(1)  by  removing  the  phrase 
"(including  an  antibiotic  or  biological 
product)"  and  adding  in  its  place  the 
phrase  "(including  a  biological 
product)". 

PART  54— FINANCIAL  DISCLOSURE 
BY  CLINICAL  INVESTIGATORS 

30.  The  authority  citation  for  21  CFR 
part  54  is  revised  to  read  as  follows: 


Authority:  21  U.S.C.  321.  331,  351,  352, 
353.  355,  360,  360C-360J.  371.  372.  373,  374. 
375,  376.  379:  42  U.S.C.  262. 

§54.4    [Amended] 

31.  Section  54.4  Certification  and 
disclosure  requirements  is  amended  by 
removing  "507,"  from  paragraph  (a). 

PART  56— INSTITUTIONAL  REVIEW 
BOARDS 

32.  The  authority  citation  for  21  CFR 
part  56  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  346.  346a.  348. 
351.  352.  353.  355,  360,  360c-360f,  360h- 
360j,  371.  379e.  381;  42  U.S.C.  216.  241,  262. 
263b-263n. 

§56.101    [Amended] 

33.  Section  56.101  Scope  is  amended 
by  removing  ".  507(d),"  from  paragraph 
(a). 

§56.102    [Amended] 

34.  Section  56.102  Definitions  is 
amended  by  removing  paragraph  (b)(10). 
by  redesignating  paragraph  (b)(ll) 
through  paragraph  (b)(21)  as  paragraph 
(b)(10)  through  paragraph  (b)(20),  and 
by  removing  ",  507(d)."  from  the  first 
sentence  of  paragraph  (c). 

PART  58— GOOD  LABORATORY 
PRACTICE  FOR  NONCLINICAL 
LABORATORY  STUDIES 

35.  The  authority  citation  for  21  CFR 
pjirt  58  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  342.  346,  346a,  348, 
351.  352.  353,  355.  360,  360b-360f,  360h- 
360j.  371,  379e.  381;  42  U.S.C.  216,  262, 
263b-263n. 

§58.1    [Amended] 

36.  Section  58.1  Scope  is  amended  by 
removing  "507,"  from  paragraph  (a). 

§58.3    [Amended] 

37.  Section  58.3  Definitions  is 
amended  by  removing  and  reserving 
paragraph  (e)(9). 

PART  60— PATENT  TERM 
RESTORATION 

38.  The  authority  citation  for  21  CFR 
part  60  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  348.  355,  360€.  360j. 
371,  379e;  35  U.S.C.  156;  42  U.S.C.  262. 

§  60.3    [Amended] 

39.  Section  60.3  Definitions  is 
amended  by  removing  "507(d),"  from 
paragraph  (b)(5);  by  removing  ". 
antibiotic  drug."  from  paragraph  (b)(10); 
and  by  removing  "or  507"  from 
paragraphs  (b)(ll)(i)  and  (b)(12)(i). 

40.  Section  60.22  is  amended  by 
revising  paragraphs  (a)(1)  and  (2)  to  read 
as  follows: 
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§  60.22    Regulatory  review  period 
determination^. 

* 

(a) 

(1)  The  test  ing  phase  begins  on  the 
date  an  exemption  under  section  505(i) 
of  the  Act  becomes  effective  (or  the  date 
an  exemption  under  former  section 
507(d)  of  the  Act  became  effective)  for 
the  approved!  human  drug  product  and 
ends  on  the  date  a  marketing 
application  under  section  351  of  the 
Public  Healtl;  Service  Act  or  section  505 
of  the  act  is  ii  litially  submitted  to  FDA 
(or  was  initia  ly  submitted  to  FDA 
under  formerjsection  507  of  the  Act), 
and 

(2)  The  apdroval  phase  begins  on  the 
date  a  market  ing  application  under 
section  351  o  the  Public  Health  Service 
Act  or  sectior  505(b)  of  the  Act  is 
initially  submitted  to  FDA  (or  was 
initially  submitted  under  former  section 
507  of  the  Ac  )  and  ends  on  the  date  the 
application  is  approved. 


PART  70— COLOR  ADDITIVES 


41.  The 
part  70  contiijues 


Authority:  21 
348.  351.  360b 


aut  lority 


citation  for  21  CFR 
to  read  as  follows: 


U.S.C.  321,  341.  342,  343, 
361,371,  379e. 


§70.10    [A  me 
42.  Section 
standardized 
antibiotics  is 
heading  to 
standardized 
revising  the 
read  "New 
phrases  "or 
antibiotic  d 
of  paragraph  ( 
an  antibiotic 
sentence  of  pi 
request  for 
drug"  from 


iided] 

70.10  Color  additives  in 
hods,  new  drugs,  and 
i  imended  by  revising  the 

Color  additives  in 
foods  and  new  drugs",  by 
h  Jading  of  paragraph  (b)  to 
and  by  removing  the 
certification  of  an 
'  from  the  first  sentence 
3)(1),  "or  certification  of 
(  rug"  from  the  first 
ragraph  (b)(2),  and  "or  the 
ification  of  the  antibiotic 
paragraph  (b)(3). 


rejd 


drigs. 
fcr 
ru> 


ceiti 


PART  71— CQLOR  ADDITIVE 
PETITIONS 


43.  The 
part  71  is  rev 

Authority:  21 
355,  360.  360b-b60f, 
379e,  381;42  U 


autl  lority  citation  for  21  CFR 
iped  to  read  as  follows: 

U.S.C.  321,342,348,351, 
360h-360j,  361,371, 
S.C.  216,  262. 


§71.2    [Amenqed] 

44.  Section  5^1.2  Notice  of  filing  of 
petition  is  amended  by  removing  the 
phrase  "or  certifiable  antibiotic"  from 
the  last  sentei^ce  of  paragraph  (a).- 

PART  200— GENERAL 


45.  The  authority 
part  200  is  revised 


citation  for  21  CFR 
to  read  as  follows: 


Authority:  21  U.S.C.  321,  331.  351.  352. 
353,  355,  358,  360e,  371,  374,  375. 

PART  201— LABELING 

46.  The  authority  citation  for  21  CFR 
part  201  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
353,  355,  358,  360,  360b,  360gg-360ss,  371, 
374,  379e;  42  U.S.C.  216,  241,  262,  264. 

47.  Section  201.59  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  201 .59    Effective  date  of  §§  201 .56, 201 .57, 
201.100(d)(3),  and  201.100(e). 

(a)  *   •   * 

(1)  If  the  drug  is  a  prescription  drug 
that  is  not  a  biologic  and  not  subject  to 
section  505  of  the  act  (21  U.S.C.  355), 
and  was  not  subject  to  former  section 
507  of  the  act  (21  U.S.C.  357,  repealed 
1997),  §§  201.56.  201.57.  and 
201.100(d)(3)  are  effective  on  April  10, 
1981. 


§201.100    [An)ended] 

48.  Section  201.100  Prescription  drugs 
for  human  use  is  amended  by  removing 
"or  507"  from  paragraph  (c)(2).  and  by 
removing  "or  507"  and  "or  507, 
respectively"  from  paragraph  (d)(1). 

§201.150    [Amended] 

49.  Section  201.150  Drugs;  processing, 
labeling,  or  repacking  is  amended  by 
removing  paragraphs  (e)  through  (h). 

PART  202— PRESCRIPTION  DRUG 
ADVERTISING 

50.  The  authority  citation  for  21  CFR 
part  202  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  352,  355, 
360b.  371. 

§202.1    [Amended] 

51.  Section  202.1  Prescription-drug 
advertisements  is  amended  by  removing 
paragraph  (e)(4)(ii)  and  redesignating 
paragraph  (e)(4)(iii)  as  paragraph 
(e)(4)(ii),  by  removing  the  words 
"paragraphs  (e)(4)(i)  and  (ii)"  from 
newly  redesignated  paragraph  (e)(4)(ii) 
and  by  adding  in  their  place  the  words 
"paragraph  (e)(4)(i)",  by  removing 
"(e)(4)(iii)"  and  by  adding  in  its  place 
"(e)(4)(ii)"  in  paragraph  (e)(6)(i),  by 
removing  ",  507,  or  512"  from 
paragraph  (e){6)(xvii),  by  removing  the 
phrase  "or  antibiotic"  from  indefinitely 
stayed  paragraph  (e)(6)(ii)(a);  and  by 
removing  the  phrase  "or  a  certified  or 
released  antibiotic,"  from  indefinitely 
stayed  paragraph  (e)(6)(ii)(6). 


PART  206— IMPRINTING  OF  SOLID 
ORAL  DOSAGE  FORM  DRUG 
PRODUCTS  FOR  HUMAN  USE 

52.  The  authority  citation  for  21  CFR 
part  206  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352. 
355,  371;  42  U.S.C.  262. 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  LISTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

53.  The  authority  citation  for  21  CFR 
part  207  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355, 
360,  360b,  371,  374:  42  U.S.C.  262. 

§207.20    [Amended] 

54.  Section  207.20  Who  must  register 
and  submit  a  drug  hst  is  amended  by 
removing  the  words  "an  antibiotic 
application,"  from  paragraph  (c). 

§207.21    [Amended] 

55.  Section  207.21  Times  for 
registration  and  drug  listing  is  amended 
by  removing  the  words  "antibiotic 
application."  from  the  second  sentence 
of  paragraph  (a). 

§207.25    [Amended] 

56.  Section  207.25  Information 
required  in  registration  and  drug  listing 
is  amended  by  removing  "507,"  and  by 
removing  the  phrase  "new  animal  drug 
application  number,  or  antibiotic 
application  number"  from  paragraph 
(b)(2l  and  by  adding  in  its  place  the 
phrase  "or  new  animal  drtig  application 
number",  by  removing. "or  507"  fi-om 
paragraph  (b)(4).  and  by  removing 
"507,"  from  paragraph  (b)(5)  and 
paragraph  (b)(6). 

§207.31    [Amended] 

57.  Section  207.31  Additional  drug 
listing  information  is  amended  by 
removing  the  phrase  "or  507"  from 
paragraph  (a)(1)  and  by  removing  "507," 
fi-om  paragraphs  (a)(2)  and  (a)(3),  and 
paragraph  (c). 

§207.35    [Amended] 

58.  Section  207.35  Notification  of 
registrant;  drug  establishment 
registration  number  and  drug  listing 
number  is  amended  by  removing  the     • 
phrase  ".  or  supplemental  antibiotic 
application"  from  parrgraph  (b)(3)(v). 

§207.37    [Amended] 

59.  Section  207.37  Inspection  of 
registrations  and  drug  listings  is 
eimended  by  removing  "507,"  from 
paragraph  (a)(2)(i). 
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PART  210-CURRENT  GCX)D 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PROCESSING, 
PACKING,  OR  HOLDING  OF  DRUGS; 
GENERAL 

60.  The  authority  citation  for  21  CFR 
part  210  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352,  355, 
360b,  371.374. 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

61.  The  authority  citation  for  21  CFR 
part  211  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352.  355. 
360b,  371.374. 

PART  299— DRUGS;  OFFICIAL  NAMES 
AND  ESTABLISHED  NAMES 

62.  The  authority  citation  for  21  CFR 
part  299  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331.  351,  352,  355. 
358,  360b,  371. 

§299.4    [Amended] 

63.  Section  299.4  Established  names 
for  drugs  is  amended  by  removing  the 
phrase  "or  a  new  antibiotic  drug"  from 
the  fifth  sentence  of  paragraph  (d). 

PART  300— GENERAL 

64.  The  authority  citation  for  21  CFR 
part  300  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355. 
360b,  361,  371. 

§300.50    [Amended] 

65.  Section  300.50  Fixed-combination 
prescription  drugs  for  humans  is 
amended  by  removing  the  words  "or 
antibiotic  monograph"  from  paragraph 
(b). 

PART  310— NEW  DRUGS 

66.  The  authority  citation  for  21  CFR 
part  310  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355.  360b-360f.  360j.  361(a),  371.  374. 
375.  379e;  42  U.S.C.  216,  241,  242(a).  262. 
263b-263n. 

67.  Section  310.502  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§  310.502    Certain  drugs  accorded  new 
drug  status  through  rulemaking 
procedures. 

(a)  The  drugs  listed  in  this  paragraph 
have  been  determined  by  rulemaking 
procediures  to  be  new  drugs  within  the 
meaning  of  section  201  (p)  of  the  act.  An 


approved  new  drug  application  under 
section  505  of  the  act  and  pari  314  of 
this  chapter  is  required  for  marketing 
the  following  drugs: 


PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

68.  The  authority  citation  for  21  CFR 
part  312  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351.  352. 
353.  355.  371;  42  U.S.C.  262. 

§312.2    [Amended] 

69.  Section  312.2  Applicability  is 
amended  by  removing  "or  507"  from 
paragraph  (a)  and  by  removing  "or 
antibiotic  drug"  from  paragraph  (d). 

§312.3    [Amended] 

70.  Section  312.3  Definitions  and 
interpretations  is  amended  by  removing 
",  fmtibiotic  drug,"  from  the  paragraph 
defining  "Investigational  new  drug"  and 
by  removing  the  phrase  ".a  request  to 
provide  for  certification  of  an  antibiotic 
submitted  under  section  507  of  the 
Act,"  fi"om  the  paragraph  defining 
"Marketing  application". 

Subpart  E— Drugs  Intended  to  Treat 
Life-Threatening  and  Severely- 
Debilitating  illnesses 

71.  The  authority  citation  for  21  CFR 
part  312,  subpart  E  is  revised  to  read  as 
follows: 

Authority:  21  U.S.C.  351,  352,  353,  355, 
371;  42  U.S.C.  262. 

§312.81    [Antended] 

72.  Section  312.81  Scope  is  amended 
by  removing  ",  antibiotic,"  from  the 
introductory  text. 

73.  Section  312.110  is  amended  by 
revising  paragraph  (b)(4)  and  by 
removing  paragraph  (b)(5)  to  read  as 
follows: 

§  312.1 10    Import  and  export  requirenrtents. 

•        •        •        •        • 

(b)*  *  • 

(4)  This  paragraph  does  not  apply  to 
the  export  of  new  drugs  (including 
biological  products,  antibiotic  drugs, 
and  insulin)  approved  or  authorized  for 
export  under  section  802  of  the  act  (21 
U.S.C.  382)  or  section  351(h)(1)(A)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262(h)(1)(A)). 

§312.120    [Amended] 

74.  Section  312.120  Foreign  clinical 
studies  not  conducted  under  an  IND  is 
amended  by  removing  "or  antibiotic 
drug"  from  the  last  sentence  of 
paragraph  (a). 


§312.130    [Amended] 

75.  Section  312.130  Availability  for 
public  disclosure  of  data  and 
information  in  an  IND  is  amended  by 
removing  "or  antibiotic  drug"  from 
paragraph  (b). 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

76.  The  authority  citation  for  21  CFR 
part  314  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353,  355,  371,  374,  379e. 

77.  The  heading  for  part  314  is  revised 
to  read  as  set  forth  above. 

78.  Section  314.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§314.1    Scope  of  this  part 

(a)  This  part  sets  forth  procedures  and 
requirements  for  the  submission  to.  and 
the  review  by,  the  Food  and  Drug 
Administration  of  applications  and 
abbreviated  applications  to  market  a 
new  drug  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  well  as  amendments,  supplements, 
and  postmarketing  reports  to  them. 


§314.50    [Amended] 

79.  Section  314.50  Content  and 
format  of  an  application  is  amended  by 
removing  "or  507"  fixjm  the 
introductory  text  of  paragraph  (d). 

§314.81    (Amended] 

80.  Section  314.81  Other 
postmarketing  reports  is  amended  in 
paragraph  (a)  by  removing  the  words 
"sections  505(k)  and  507^)"  and  by 
adding  in  their  place  the  words  "section 
505(k)". 

§314.92    [Amended] 

81.  Section  314.92  Drug  products  for 
which  abbreviated  applications  may  be 
submitted  is  amended  by  removing  and 
reserving  paragraph  (a)(2). 

§314.94    [Antended] 

82.  Section  314.94  Content  and 
format  of  an  abbreviated  application  is 
amended  by  removing  and  reserving 
paragraph  (c)  and  paragraph  (d)(3). 

§314.96    [Amended] 

83.  Section  314.96  Amendments  to  an 
unapproved  abbreviated  application  is 
amended  by  removing  paragraph  (c). 

§314.98    [Amended] 

84.  Section  314.98  Postmarketing 
reports  is  amended  in  paragraph  (a)  by 
removing  the  phrase  "approved 
abbreviated  antibiotic  application  under 
§  314.94  or"  and  in  paragraph  (c)  by 
removing  the  words  "sec''ons  505(k) 
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and  507(g}"  iind  by  adding  in  their  place 
the  words  "s  action  505  (k)". 

$314,100    [A«iended] 

85.  Section  314.100  Timeframes  for 
reviewing  applications  and  abbreviated 
applicationsis  amended  in  paragraph 
(a)  by  removing  the  phrase  "or  of  an 
application  gr  abbreviated  application 
for  an  antibi(itic  drug  under  section  507 
of  the  act,". 

$314,101    [Aiiwnded] 

86.  Sectioq  314.101  Filing  an 
application  dnd  an  abbreviated 
antibiotic  application  and  receiving  an 
abbreviated  iew  drug  application  is 
amended  by  revising  the  heading  to  read 
"Filing  an  application  and  receiving  an 
abbreviated  ^ew  drug  application",  by 
removing  thai  phrase  "or  abbreviated 
antibiotic  apphcation"  each  time  it 
appears  in  thjs  section,  and  by  removing 
the  phrase  "or  abbreviated  antibiotic"  in 
the  first  sentence  of  paragraph  (a)(2). 

$314,105    [Aifiended] 

87.  SectioiJ  314.105  Approval  of  an 
application  and  an  abbreviated 
application  i|  amended  by  removing  the 
phrases  "or  an  abbreviated  antibiotic 
application"  and  "or  abbreviated 
antibiotic  application"  from  the  first 
sentence  of  paragraph  (a),  by  removing 
the  fourth  and  sixth  sentences  of 
paragraph  (a),  and  by  removing  the 
phrase  "or  ahfcreviated  antibiotic 
application"  JErom  the  first  sentence  of 
paragraph  (bjjboth  times  it  appears. 

$314,110    [Ailiended] 

88.  Section]  314.110  Approvable  letter 
to  the  applicant  is  amended  by 
removing  the  phrases  "or  abbreviated 
antibiotic  application",  "or  an 
abbreviated  ahtibiotic  apphcation",  and 
"or  the  abbreviated  antibiotic 
apphcation"  each  time  they  appear  in 
this  section;  l)y  removing  and  reserving 
paragraph  (a)J4);  by  removing  ",  or 
(a)(4)"  from  the  first  sentence  of 
paragraph  (a)|5);  and  by  removing  the 
words  "under  §  314.99"  from  paragraph 
(a)(2)  and  paragraph  (a)(5). 

$314.t20    [Aifended] 

89.  Section;314.120  Not  approvable 
letter  to  the  applicant  is  amended  by 
removing  the  .phrase  "or  abbreviated 
antibiotic  apjjlication"  from  the  first 
sentence  of  tije  introductory  text  of 
paragraph  (a)  and  from  the  third 
sentence  of  paragraph  (a)(3),  by  adding 
the  word  "orj  to  the  end  of  paragraph 
(a)(3),  by  removing  and  reserving 
paragraph  (a)(4),  and  by  removing  the 
phrase  "(a)(3i  or  (a)(4)"  and  adding  in 
its  place  "or  (i)(3)"  in  the  first  sentence 
of  paragraph  a)(5). 


$314,125    [Amended] 

90.  Section  314.125  Refusal  to 
approve  an  apphcation  or  abbreviated 
antibiotic  application  is  amended  by 
revising  the  heading  to  read  "Refusal  to 
approve  an  application";  by  removing 
the  phrase  "or  abbreviated  antibiotic 
application"  each  time  it  appears  in  this 
section;  by  removing  the  phrase  ",  or  for 
an  antibiotic  publish  a  proposed 
regulation  based  on  an  acceptable 
petition  under  §  314.300,"  from  the 
introductory  text  of  paragraph  (a);  by 
removing  the  phrase  "or  files  a  petition 
for  an  antibiotic  proposing  the  issuance, 
amendment,  or  repeal  of  a  regulation" 
from  paragraph  (a)(2);  and  by  removing 
"or  507"  from  paragraph  (b)(2). 

$314,126    [Amended] 

91.  Section  314.126  Adequate  and 
well-controlled  studies  is  amended  in 
paragraph  (a)  by  removing  the  word 
"sections"  and  adding  in  its  place  the 
word  "section"  and  removing  the  words 
"and  507"  from  the  third  sentence  and 
by  removing  the  words  "and 
antibiotics"  from  the  fourth  sentence. 

$314,150    [Amended] 

92.  Section  314.150  Withdrawal  of 
approval  of  an  application  or 
abbreviated  application  is  amended  by 
removing  the  phrase  "or,  for  an 
antibiotic,  rescind  a  certification  or 
release,  or  amend  or  repeal  a  regulation 
providing  for  certification  under  section 
507  of  the  act  and  under  the  procedure 
in  §  314.300,"  from  the  introductory  text 
of  paragraphs  (a)  and  (b). 

93.  Section  314.170  is  amended  by 
revising  the  first  sentence  and  by 
removing  the  phrase  "and  approved 
antibiotic  drugs"  from  the  second 
sentence  to  read  as  follows: 

S  314.170    Adulteration  and  misbranding  of 
an  approved  drug. 

All  drugs,  including  those  the  Food 
and  Drug  Administration  approves 
under  section  505  of  the  act  and  this 
part,  are  subject  to  the  adulteration  and 
misbranding  provisions  in  sections  501, 
502,  and  503  of  the  act.  *  *  * 

Subpart  F — [Removed  and  Reserved] 

94.  Subpart  F,  consisting  of  §  314.300. 
is  removed  and  reserved. 

95.  Section  314.410  is  amended  by 
revising  the  heading,  by  removing  the 
phrase  "or  an  antibiotic"  from 
paragraph  (a)(1),  by  removing  the  phrase 
"or,  in  the  case  of  an  antibiotic  not 
exempt  from  certification  under  part 
433,  it  is  also  certified  or  released"  from 
paragraph  (a)(l)(i),  by  removing  the 
phrases  "or  an  antibiotic"  and  ",  and,  in 
the  case  of  an  antibiotic,  it  is  certified 

or  released,"  from  paragraph  (b)(1),  and 


by  revising  paragraph  (b)(3)  to  read  as 
follows: 

$  31 4.41 0    Imports  and  exports  of  new 
drugs. 


(b)  *  *  * 

(3)  hisuUn  or  an  antibiotic  drug  may 
be  exported  without  regard  to  the 
requirements  in  section  802  of  the  act  if 
the  insulin  or  antibiotic  drug  meets  the 
requirements  of  section  801(e)(1)  of  the 
act. 

$314,430    [Amended] 

96.  Section  314.430  Availability  for 
public  disclosure  of  data  and 
information  in  an  application  or 
abbreviated  application  is  amended  by 
removing  paragraph  (e)(8)  and  in 
paragraph  (f)(6)  by  removing  "sections 
505(j)  and  507"  and  adding  in  its  place 
"section  505". 

$314,500    [Amended] 

97.  Section  314.500  Scope  is  amended 
by  removing  the  phrase  "and 
antibiotic". 

$314,530    [Amended] 

98.  Section  314.530  Withdrawal 
procedures  is  amended  by  removing  the 
phrase  "and  antibiotics"  from  paragraph 
(a). 

PART  316— ORPHAN  DRUGS 

99.  The  authority  citation  for  21  CFR 
part  316  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360aa,  306bb,  360cc, 
360dd,371. 

$316.3    [Amended] 

100.  Section  316.3  Definitions  is 
amended  by  removing  the  phrase  ",  a 
request  for  certification  of  an  antibiotic 
imder  section  507  of  the  act,"  from 
paragraph  (b)(9). 

PART  320— BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

101.  The  authority  citation  for  21  CFR 
part  320  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  355, 
371. 

$320.38    [Amended] 

102.  Section  320.38  Retention  of 
bioavailability  samples  is  amended  by 
removing  "or  507"  from  paragraph  (a). 

$320.63    [Amended] 

103.  Section  320.63  Retention  of 
bioequivalence  samples  is  amended  by 
removing  "or  507"  from  the  first 
sentence. 
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PART  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

104.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352.  353. 
355,  360,  371. 

§333.103    [Amended] 

105.  Section  333.103  Definitions  is 
amended  by  removing  paragraph  (a)  and 
by  removing  the  designation  for 
paragraph  (b). 

§333.110    [Amended] 

106.  Section  333.110  First  aid 
antibiotic  active  ingredients  is  amended 
in  paragraph  (a)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §448.510a(b)";  in 
paragraph  (b)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  448.513f(b)";  in 
paragraph  (c)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  446.510(b)";  in 
paragraph  (d)  by  removing  the  phrase  *': 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  444.542a(b)";  in 
paragraph  (e)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  444.542b(b)";  and 
in  paragraph  (f)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  446.581d(b)". 

§333.120    [Amended] 

107.  Section  333.120  Permitted 
combinations  of  active  ingredients  is 
amended  in  paragraph  (a)(1)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.510d(b)";  in  paragraph  (a)(2)  by 
removing  the  phrase  ";  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.510€(b)";  in  paragraph  (a)(3)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.5 10f(b)";  in  paragraph  (a)(4)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.513b(b)":  in  paragraph  (a)(5)  by 
removing  the  phrase  ";  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.513c(b)";  in  paragraph  (a)(6)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  assay  in 
§448.513a(b)";  in  paragraph  (a)(7)  by 
removing  the  phrase  ":  Provided,  That  is 
meets  the  tests  and  methods  of  assay  in 
§  448.51 3e(b)  of  this  chapter";  in 
paragraph  (a)(8)  by  removing  the  phrase 
'*:  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §448.513d(b)";  in 
paragraph  (a)(9)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §444.542e(b)";  in 
paragraph  (a)(10)  by  removing  the 


phrase  ":  Provided,  That  it  meets  the 
tests,  methods  of  assay,  and  potency  in 
§  444.5421(b)";  in  paragraph  (a)(ll)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  assay  in 
§446.567b(b)";  in  paragraph  (a)(12)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  assay  in 
§446.567c(b)";  in  paragraph  (b)(1)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.510a(b)";  in  paragraph  (b)(2)  by 
removing  the  phrase  "Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.510e(b)";  in  paragraph  (b)(3)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.510f(b)  of  this  chapter";  in 
paragraph  (b)(4)  by  removing  the  phrase 
";  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §448.513c(b)  of  this 
chapter";  in  paragraph  (b)(5)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.513a{b)  of  this  chapter";  and  in 
paragraph  (b)(6)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  444.5421(b)  of  this 
chapter". 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

108.  The  authority  citation  for  21  CFR 
part  369  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352, 
353,355.371. 

PART  51&-NEW  ANIMAL  DRUGS 

109.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351,  352, 
353.  360b,  371,  379e. 

§510.45    [Removed] 

110.  Section  510.45  Packaging 
requirements  for  drugs  for  animal  use  is 
removed. 

§510.110    [Amended] 

111.  Section  510.110  Antibiotics  used 
in  food-producing  animals  is  amended 
by  removing  the  phrase  "to  amend  or 
revoke  antibiotic  regulations  under  the 
provisions  of  section  507  of  the  act,  or" 
in  paragraph  (e),  by  removing  the  phrase 
"(except  certifiable  antibiotics)"  in  the 
first  sentence  of  paragraph  (f),  and  by 
removing  the  last  sentence  of  paragraph 
(f). 

PART  514— NEW  ANIMAL  DRUG 
APPLICATIONS 

112.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 


Authority:  21  U.S.C.  351,  352,  360b,  371, 
379e,  381. 

§514.10    [Removed] 

113.  Section  514.10  Confidentiality  of 
data  and  information  in  an 
investigational  new  animal  drug  notice 
and  a  new  animal  drug  application  file 
for  an  antibiotic  drug  is  removed. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

114.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.1204    [Amended]  " 

115.  Section  520.1204  Kanamycin 
sulfate,  aminopentamide  hydrogen 
sulfate,  pectin,  bismuth  subcarbonate, 
activated  attapulgite  suspension  is 
amended  in  paragraph  (a)  by  removing 
the  phrase  "(the  kanamycin  used 
conforms  to  the  standards  of  identity, 
strength,  quality,  and  purity  prescribed 
by  §444.30  of  this  chapter)". 

116.  Section  520.1263a  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§520.1263a    LIncomycIn  hydrochloride 
monohydrate  tablets  and  sirup. 

(a)  Specifications.  The  sirup  contains 
lincomycin  hydrochloride  equivalent  to 
either  25  milligrams  or  50  milligrams  of 
lincomycin. 


§520.1 263b    [Amended] 

117.  Section  520.1263b  Lincomycin 
hydrochloride  monohydrate  and 
spectinomycin  sulfate  tetrahydrate 
soluble  powder  is  amended  by  removing 
the  Hrst  complete  sentence  in  paragraph 
(a). 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

118.  The  authority  citation  for  21  CFR 
part  522  continuesio  read  as  follows: 

Authority:  21  U.S.C.'360b. 

119.  Section  522.1204  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  522.1204    Kanamycin  sulfate  injection, 
(a)  Specifications.  Each  milliliter  of 
kanamycin  sulfate  injection  veterinary 
contains  either  50  or  200  milligrams  of 
kanamycin. 


§522.1484    [Amended] 

120.  Section  522.1484  Neomycin 
sulfate  sterile  solution  is  amended  by 
removing  the  second  sentence  of 
paragraph  (a)  but  retainini^  footnote  1  at 
the  end  of  paragraph  (a). 
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PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

121.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§524.12008    [Amended] 

122.  Sectioij  524.1200a  Kanamycin 
ophthalmic  oiptment  is  amended  by 
removing  para^aph  (a)(1)  and  by 
removing  the  ( lesignation  for  paragraph 
(a)(2). 

123.  Section 
revising  paragi  aph 


524.1200b  is  amended  by 
(a)  to  read  as  follows: 


§  524.1 200t)    Kanamycin  ophttulmic 

aqueous  solutiqn. 

I 

(a)  Specifications.  The  drug,  which  is 
in  an  aqueous  Solution  including 
suitable  and  harmless  preservatives  and 
buffer  substantes,  contains  10 
milligrams  of  kanamycin  activity  (as  the 
sulfate)  per  milliliter  of  solution. 


§524.1204    [Amended] 

124.  Section  524.1204  Kanamycin 
sulfate,  calcium  amphomycin,  and 
hydrocortisone  acetate  is  amended  by 
removing  para|raph  (a)(1),  by 
redesignating  paragraphs  (a)(2)(i) 
through  (a)(2)(jii)  as  paragraphs  (a)(l)(i) 
through  (a)(l)(jii),  and  by  redesignating 
paragraph  (a)(3)  as  paragraph  (a)(2). 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

125.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  jj.S.C.  360b. 

§529.360    [Amended] 

126.  Section  b29.360  Cephalothin 
discs  is  amended  by  removing  the 
phrase  ",  compjly  with  the  requirements 
of  §  460.1  of  this  chapter"  from 
paragraph  (a)  apd  adding  in  its  place 
"have  a  unifonii  potency  of  30 
micrograms  ceihalothin  per  disc". 

PART  800-GBNERAL 

127.  The  authority  citation  for  21  CFR 
part  800  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  334.  351.  352. 
355,  360e,  360i,  3(60k,  361,  362,  371. 

PART  801— LABELING 

128.  The  authority  citation  for  21  CFR 
part  801  is  revised  to  read  as  follows: 


Authority:  21 1 


360i,  360j,  371,  3t4. 


S.C.  321,  331,  351,  352, 


PART  807— ESTABLISHMENT  AND 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

129.  The  authority  citation  for  21  CFR 
part  807  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  360, 
360c,  360e,  3601,  360j.  371,  374. 

§807.25    [Amended] 

130.  Section  807.25  Information 
required  or  requested  for  establishment 
registration  and  device  listing  is 
amended  by  removing  ",  507,"  in 
paragraph  (f)(3). 

PART  809— IN  VITRO  DIAGNOSTIC 
PRODUCTS  FOR  HUMAN  USE 

131.  The  authority  citation  for  21  CFR 
part  809  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355. 
360b,  360c,  360d,  360h,  360i,  360),  371,  372, 
374,  381. 

§  809.5    [Removed] 

132.  Section  809.5  Exemption  from 
batch  certification  requirements  for  in 
vitro  antibiotic  susceptibility  devices 
subject  to  section  507  of  the  act  is 
removed. 

§  809.6    [Removed] 

133.  Section  809.6  Conditions  on  the 
effectiveness  of  exemptions  of  antibiotic 
susceptibility  devices  from  batch 
certification  requirements  is  removed. 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

134.  The  authority  citation  for  21  CFR 
part  812  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  353, 
355,  360.  360c-360f.  360h-360j,  371.  372. 
374,  379€,  381.  382.  383;  42  U.S.C.  216,  241. 
262,  263b-263n. 

PART  860— MEDICAL  DEVICE 
CLASSIFICATION  PROCEDURES 

135.  The  authority  citation  for  21  CFR 
part  860  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360c,  360d.  360e, 
360i.  360),  371,  374. 

§860.84    [Amended] 

136.  Section  860.84  Classification 
procedures  for  "old  devices"  is 
amended  by  removing  the  fourth 
sentence  in  paragraph  (a). 

Dated:  December  16, 1998. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  99-140  Filed  1^1-99;  8:45  am] 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 

[Docket  No.  78N-0281] 

Direct  Food  Substances  Affirmed  as 
Generally  Recognized  as  Safe; 
Magnesium  Hydroxide;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  on  food  for  human 
consumption  to  correct  an  error  in  the 
Chemical  Abstracts  Service  (CAS) 
registry  number  for  magnesium 
hydroxide.  This  document  corrects  that 
error. 

DATES:  This  regulation  is  effective 
January  5,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3077. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  5,  1985  (50  FR 
13557),  the  agency  amended  its 
regulations  by  adding  §  184.1428  (21 
CFR  184.1428)  to  affirm  that  magnesium 
hydroxide  is  generally  recognized  as 
safe  (GRAS)  as  a  direct  human  food 
ingredient.  The  CAS  registry  number  for 
magnesiimi  hydroxide  was  incorrectly 
published  as  "(Mg(OH)2,  CAS  Reg.  No. 
1409-^2-8)"  instead  of  "(Mg(OH)2,  CAS 
Reg.  No.  1309-42-8)".  Accordingly,  the 
agency  is  amending  §  184.1428  to 
correct  the  error. 

Publication  of  this  document 
constitutes  final  action  on  this  change. 
Notice  and  public  procedure  are 
unnecessary  because  FDA  is  merely 
correcting  a  nonsubstantive  error  in  its 
regulations. 

List  of  Subjects  in  21  CFR  Part  184 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  184  is 
amended  as  follows: 
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PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348,  371. 

§184.1428    [Amended] 

2.  Section  184.1428  Magnesium 
hydroxide  is  amended  in  paragraph  (a) 
by  removing  "(Mg(0H)2,  CAS  Reg.  No. 
1409-42-8)"  and  adding  in  its  place 
"(Mg(0H)2.  CAS  Reg.  No.  1309-42-8)". 

Dated:  December  21, 1998. 
L.  Robert  Lake, 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
|FR  Doc.  99-28  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPami7 
[CGD  08-98-079] 
RIN2115-AE47 

Temporary  Drawbridge  Regulations; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulation  governing  the 
Burlington  Railroad  Drawbridge,  Mile 
403.1,  Upper  Mississippi  River.  The 
drawbridge  shall  open  on  signal  if  at 
least  six  (6)  hours  advance  notice  is 
given  from  12:01  a.m.  on  December  31, 
1998,  until  12:01  a.m.  on  March  1,  1999. 
Advance  notice  may  be  given  by  calling 
(309)  345-6103  during  work  hours  or 
(309)  752-5244  after  hours.  This 
arrangement  is  necessary  to  perform 
annual  maintenance  and  repair  work  on 
the  bridge. 

DATES:  This  temporary  rule  is  effective 
from  12:01  a.m.  on  December  31.  1998, 
until  12:01  a.m.  on  March  1, 1999. 
ADDRESSES:  The  public  docket  and  all 
documents  referred  to  in  this  notice  will 
be  available  for  inspection  and  copying 
at  room  2.107f  in  the  Robert  A.  Young 
Federal  Building  at  Director,  Western 
Rivers  Operations  (ob).  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 
Louis,  MO  63101-2832,  between  7  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator;  Director,  Western  Rivers 


Operations,  Eighth  Coast  Guard  District, 
Bridge  Branch,  1222  Spruce  Street,  St. 
Louis,  MO  63101-2832,  telephone  (314) 
539-3900.  extension  378. 
SUPPLEMENTARY  INFORMATION:  On 
December  1, 1998,  BurUngton  Northern 
Santa  Fe  requested  a  temporary  change 
to  the  operation  of  the  Burlington 
Railroad  Drawbridge  across  the  Upper 
Mississippi  River,  Mile  403.1  at 
Burlington,  Iowa.  The  Railroad 
requested  that  the  bridge  be  allowed  to 
open  for  navigation  between  December 
31,  1998  and  March  1, 1998  upon  a  six 
(6)  hour  advance  notice  so  that 
necessary  maintenance  and  bridge 
repair  activities  can  be  performed. 
Advance  notice  may  be  given  by  calling 
Al  Poole,  (309)  345-6103  during  work 
hours  and  Larry  Moll,  (309)  752-5244, 
after  hours. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  has  not 
been  published  and  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days  from  publication. 
Following  normal  rulemaking 
procedures  would  be  impractical. 
Delaying  implementation  of  the 
regulation  will  not  benefit  navigation 
and  would  result  in  unnecessary  delays 
in  repairing  the  bridge. 

Background  and  Purpose 

The  Burlington  Railroad  Drawbridge 
has  a  vertical  clearance  of  21.5  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterway  consists  of  commercial  tows 
and  recreational  watercraft.  Presently 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  This  temporary  drawbridge 
operation  amendment  has  been 
coordinated  with  the  commercial 
waterway  operators  who  do  not  object. 
Winter  conditions  on  the  Upper 
Mississippi  River  coupled  with  the 
closure  of  Army  Corps  of  Engineer's 
Locks  No.  11,  12,  19,  20,  24,  and  25 
until  March  1,  1999,  will  preclude  any 
significant  navigation  demands  for  the 
drawspan  openings.  The  Burlington 
Railroad  Drawbridge  is  located 
downstream  of  Lock  18  and  upstream  of 
Lock  19.  Performing  maintenance  on  the 
bridge  during  the  winter  when  no 
vessels  are  impacted  is  preferred  to 
bridge  closures  or  advance  notification 
requirements  during  the  commercial 
navigation  season. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  The  Office  of 
Management  and  Budget  has  not 


reviewed  it  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  is  because  river  traffic  will  be 
extremely  limited  by  lock  closures  and 
ice  during  this  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act. 
5  U.S:C.  601  et  seq.,  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  action  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b).  that  this  action 
will  not  have  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  Section  2.B.2,  Figure 
2-1  (32)(e)  of  the  National 
Environmental  Protection  Act 
Implementing  Procedures,  COMDTINST 
M16475.1C. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 
Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of. federal 
Regulations,  is  amended  as  follows: 
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PART  117— ORAWBRIOGE 
OPERATION  REGULATIONS 


1.  The  autl^ority 
continues  to 


citation  for  Part  117 
■ead  as  follows: 


31 


Authority: 

1.46;  33  C.F.R. 
issued  under 
587. 106  Stat 


2.  Effective 
31. 1998.  through 
1,1999,  Section 
added  to  reac 


U.S.C.  Sec.  499;  49  C.F.R. 
1.05-(g);  section  117.255  also 
tie  authority  of  Pub.  L.  102- 
!  C39. 


12:01  a.m.  on  December 
12:01  a.m.  on  March 
117.5-T-08-079  is 
as  follows: 


§  1 17.5-T-0M79    Upper  Mississippi  Rivw. 

Burlington  iRailroad  Drawbridge,  Mile 
403.1,  Upper iMississippi  River.  From 
12:01  a.m.  on(  December  31, 1998 
through  12:oi  a.m.  on  March  1, 1999, 
the  drawspan  shall  open  on  signal  if  at 
least  six  (6)  hours  advance  notiGcation 
is  given.  Advance  notice  may  be  given 
by  calling  (309)  345-6103  during  work 
hours  and  {3(|9)  752-5244  after  hours. 

Dated:  Decei^ber  22. 1998. 
PaulJ.  PluU,    ! 

Rear  Admiral,  11. S  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

|FR  Doc.  99-57]  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  4«i 


•^ia 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part   17 

[CGD08-98-0e«] 
RIN2115-AE47 

Drawbridge  Operating  Regulation; 
Lafourche  Bayou,  LA 

agency:  Coast  Guard,  DOT. 
action;  Final  [rule. 

SUMMARY:  Thi  Coast  Guard  is  finalizing 
the  interim  rejgulations  regarding  the 
modification^  to  the  operating 
regulations  fof  the  SRI  vertical  Uft 
bridge  (Galliaho-Tarpon  bridge),  mile 
30.6,  and  the  SRl  pontoon  bridge  (Cote 
Blanche  bridge),  mile  33.9,  near  Cutoff, 
Lafourche  Paiish,  Louisiana. 

DATES:  This  final  rule  becomes  effective 
on  January  5,  1999. 

ADDRESSES:  Ddcuments  referred  to  in 
this  notice  ara  available  for  insjjection 
or  copying  at  iie  office  of  the  Eighth 
Coast  Guard  pistrict.  Bridge 
Administration  Branch,  Hale  Boggs 
Federal  Building,  room  1313,  501 
Magazine  Straet,  New  Orleans, 
Louisiana  70l|3O-3396  between  7  a.m. 
and  4  p.m.,  N/flonday  through  Friday, 
except  Federail  holidays.  The  telephone 
number  is  (504)  589-2965.  Commander 


(ob)  maintains  the  public  docket  for  this 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  telephone  number  504-589- 
2965. 

SUPPLEMENTARY  INFORMATION:  On 
October  1 4 ,  1 998 ,  the  Coast  Guard 
published  interim  regulations  (63  FR 
55030)  to  modify  the  drawbridge 
operation  regulations  for  the  SRl 
vertical  lift  bridge  (Galliano-Tarpon 
bridge),  mile  30.6,  and  the  SRl  pontoon 
bridge  (Cote  Blanche  bridge),  mile  33.9, 
near  Cutoff,  Lafourche  Parish, 
Louisiana. 

The  modification  to  the  regulation 
facilitates  the  movement  of  the  school 
bus  traffic  while  still  providing  for  the 
reasonable  needs  of  navigation.  The 
interim  rule  requires  the  draws  of  the 
SRl  bridge,  mile  30.6,  and  the  SRl 
bridge,  mile  33.9,  both  near  Cutoff,  shall 
open  on  signal  except  that,  from  2:30 
p.m.  to  3:30  p.m.,  and  fitjm  4:30  p.m.  to 
5:30  p.m.  Monday  through  Friday 
except  Federal  holidays,  the  draws  need 
not  open  for  the  passage  of  vessels. 

The  60-day  comment  period  expired 
on  December  14, 1998.  The  Coast  Guard 
did  not  receive  any  comments  during 
the  comment  period.  Therefore,  the 
interim  rule  is  being  adopted  as  a  final 
rule.  ., 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rale  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  pohcies  and  procedures  of 
DOT  is  unnecesscuy. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
"Small  entities"  include  (1)  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  (2)  governmental 
jurisdictions  with  populations  of  less 
than  50,000. 

The  amended  regulation  adjusts  the 
hours  that  the  bridges  need  not  open  for 


the  passage  of  vessels  by  30  minutes. 
Any  impact  the  adjustment  may  have  on 
small  entities  is  not  substantial. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
CE  #  32(e)  of  the  NEPA  Implementing 
Procedures.  COMDINST  M16475.IC. 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

Accordingly,  the  interim  rule 
amending  33  CFR  part  117  which  was 
published  at  63  FR  55030  on  October 
14,  1998,  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  22, 1998. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
IFR  Doc.  99-55  Filed  1-4-99;  8:45  am] 
BILUNQ  CODE  491fr-15-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  223 

RIN  0596-AB62 

Small  Business  Tlmt>er  Sale  Set-Aside 
Program;  Appeal  Procedures  on 
Recomputation  of  Shares 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Final  rule. 
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SUMMARY:  This  final  rule  establishes 
procedures  by  which  timber  purchasers 
may  comment  on  an  appeal  the 
recomputation  of  shares  and  related 
decisions  made  under  the  Small 
Business  Timber  Sale  Set-aside 
Program.  This  rule  clarifies  the  kinds  of 
decisions  that  are  subject  to  appeal,  who 
may  appeal  decisions,  the  procediues 
for  appealing  decisions,  the  timeUnes 
for  appeal,  and  the  contents  of  the 
notice  of  appeal.  The  intended  effect  is 
to  provide  an  opportunity  for  timber 
sale  purchasers  to  appeal  small  business 
shares  as  called  for  in  the  conference 
report  accompanying  the  Fiscal  Year 
1997  Omnibus  Appropriations  Act.  This 
final  rule  supersedes  the  interim  rule 
published  March  24, 1997. 
DATES:  This  final  rule  is  effective 
January  20,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Sallee,  Forest  Management  Staff,  (202) 
205-1766. 
SUPPLEMENTARY  INFORMATION: 

Background 

Developed  in  cooperation  with  the 
Small  Business  Administration,  the 
Forest  Service  Small  Business  Timber 
Sale  Set-aside  Program  is  designed  to 
ensure  that  qualifying  small  business 
timber  purchasers  have  the  opportimity 
to  purchase  a  fair  proportion  of  National 
Forest  System  timber  offered  for  sale. 
The  cmrent  set-aside  program  was 
adopted  July  26, 1990  (55  FR  30485). 

Under  the  program,  the  Forest  Service 
must  recompute  the  shares  of  timber 
sales  to  be  set  aside  for  qualifying  small 
businesses  every  5  years  on  the  actual 
volume  of  sawtimber  that  has  been 
piut:hased  and/or  harvested  by  small 
business.  Also,  shares  must  be 
recomputed  if  there  is  a  change  in 
manufacturing  capability,  if  the 
purchaser  size  class  changes,  or  if 
certain  purchasers  discontinue 
operations.  Direction  to  guide 
employees  in  administering  the  Small 
Business  Timber  Sale  Set-aside  Program 
is  issued  in  the  Forest  Service  Manual, 
Chapter  2430,  and  Chapter  90  of  the 
Forest  Service  Timber  Sale  Preparation 
Handbook  (FSH  2409.18). 

In  1992,  the  agency  adopted  new 
administrative  appeal  procedures  at  36 
CFR  part  215  in  response  to  new 
statutory  direction.  These  rules  apply  to 
certain  National  Forest  System  project- 
level  decisions  for  which  an 
environmental  assessment  (EA)  or 
impact  statement  (EIS)  has  been 
prepared.  Because  the  recomputation  of 
shares  imder  the  Small  Business  Timber 
Sale  Set-aside  Program  is  not  subject  to 
dociunentation  in  an  EA  or  EIS,  the 
decisions  on  the  1996-2000  Forest 


Service  recomputation  of  small  business 
shares  were  not  subject  to  the  new 
appeal  procedures.  However,  since  the 
agency  had  accepted  appeals  of 
recomputation  decisions  under  36  CFR 
part  217  prior  to  adoption  of  part  215, 
the  agency  decided  to  establish 
procedures  for  providing  notice  to 
affected  purchasers  with  opportunity  to 
comment  on  the  recomputation  of 
shares.  Notice  of  these  procedures  was 
published  in  the  Federal  Register  on 
February  28,  1996  (61  FR  7468). 

The  Conference  Report  accompanying 
the  1997  Omnibus  Appropriation  Act 
(Pub.  L.  104-208)  found  the  Forest 
Service  decision  to  eliminate  an 
administrative  appeals  opportunity  for 
the  Small  Business  Timber  Sale  Set- 
Aside  Program  "unacceptable"  and 
directed  the  Forest  Service  to  reinstate 
an  appeals  process  before  December  31, 
1996.  The  Conference  Report  required 
that  the  agency  establish  a  process  by 
which  purchasers  may  appeal  decisions 
concerning  recomputations  of  Small 
Business  Set-Aside  (SBA)  shares, 
structural  recomputations  of  SBA 
shares,  or  changes  in  policies  impacting 
the  Small  Business  Timber  Sale  Set- 
Aside  Program.  It  also  provided  that,  as 
in  the  past,  decisions  related  to  the 
designation  of  the  sales  to  be  set  aside 
are  not  subject  to  appeal.  An  interim 
rule  pubhshed  March  24,  1997  (62  FR 
13826),  went  into  effect  immediately  to 
comply  with  the  Conference  Report 
accompanying  the  FY  1997  Omnibus 
Appropriations  Act.  However,  the 
agency  also  requested  comment  on  the 
interim  rule. 

Response  to  Comments  Received 

Fifteen  responses  were  received  on 
the  interim  rule.  Comments  were 
received  from  13  purchasers,  one  timber 
industry  representative  reflecting  the 
joint  views  of  four  industry  associations, 
and  the  Small  Business  Administration. 
A  summary  of  the  comments  and  the 
Department's  response  follows: 

General  Comments 

Comment:  Fairness  and  balance  of  the 
rule.  One  timber  industry  reviewer 
remarked  that  the  rules  were  not  fair  or 
balanced  and  should  be  rejected. 

Response.  This  respondent  did  not 
specify  what  is  unfair  or  unbalanced  in 
the  interim  rule  and  did  not  provide 
suggestions  for  modifying  or  improving 
the  regulations.  Therefore,  the 
Department  is  unable  to  address  the 
respondent's  concerns  directly. 
Nevertheless,  the  Department  believes 
the  final  rule  is  fair  and  balanced  with 
regard  to  both  the  decisions  that  can  be 
appealed  and  who  may  participate  in 
appeals. 


Comment:  Large  purchasers  influence. 
One  respondent  stated  that  the  interim 
rule  gives  "undue  influence  to  non- 
small  business  timber  purchasers"  and, 
as  a  result,  limits  the  small  business 
community's  opportunity  to  purchase  a 
fair  proportion  of  National  Forest 
System  timber  offered  for  sale. 

Response.  It  appears  that  this 
respondent  does  not  understand  that  the 
interim  rule  applies  both  to  small  and 
large  businesses.  The  interim  rule  limits 
neither  party's  opportunity  to  purchase 
National  Forest  System  timber  and  gives 
all  purchasers  within  the  area, 
regardless  of  size,  equal  opportunity  to 
comment  on  and  appeal  the  market 
share  computations.  Because  the  , 
respondent  was  not  specific  about  how 
the  rule  gives  "undue  influence  to  non- 
small  business  timber  purchasers,"  the 
Department  is  unable  to  address  this 
comment  in  more  depth. 

Comment:  Include  appeals  under  36 
CFR  part  251,  subpart  C.  Several 
respondents  suggested  placing  the  Small 
Business  Timber  Sale  Set-Aside 
Program  appeal  rule  under  36  CFR  part 
251,  subpart  C.  Appeal  of  Decisions 
Relating  to  Occupancy  and  Use  of 
National  Forest  Systems  Lands.  In 
particular,  an  organization  representing 
timber  purchasers  asserted  that  the 
Forest  Service  had  never  explained  why 
timber  purchasers  are  not  afforded  the 
same  appeal  procedures  as  other 
National  Forest  System  commercial 
users,  such  as  holders  of  grazing, 
mining,  and  special  use  permits. 

Response.  Regulations  at  36  CFR  part 
251,  subpart  C,  set  our  procedures  for 
appealing  decisions  related  to 
occupancy  and  use  of  National  Forest 
System  lands  through  the  issuance  of 
written  authorizations.  By  contrast, 
timber  sales  are  governed  by  contracts, 
and  contracts  disputes  are  governed  by 
the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  601  et  seq.)  settled  by  the 
Agriculture  Board  of  Contract  Appeals 
under  7  CFR  part  24.  Moreover,  the 
nature  of  the  timer  sale  set-aside 
decisions  which  are  subject  to  appeal 
under  36  CFR  223.118  are  more  limited 
than  those  decision  appealable  under  36 
CFR  part  251.  subpart  C,  and  the  set- 
aside  decisions  precede  the  request  for 
bids  and  award  of  contracts,  a 
prerequisite  for  appeal  under  36  CFR 
part  251.  The  Small  Business  Timber 
Sale  Set-Aside  Appeal  process  gives 
purchasers  the  opportunity  to  appeal 
discrepancies  in  data  related  to  the 
share  of  timber  to  be  made  available  for 
bidding  by  large  and  small  businesses, 
as  well  as  other  decisions  about  the 
recomputation  process.  The  Department 
believes  trying  to  intent  ingle  the  set- 
aside  sale  decisions  and  ippeal 
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procedures  ^n  part  251,  subpart  C, 
would  unnecessarily  complicate  the 
appeal  process  and  prove  burdensome 
to  the  appellant  and  the  agency. 
However  to  the  extent  possible,  the 
Department  pas  made  the  Small 
Business  Tiihber  Sale  Set-Aside  Appeal 
regulations  consistent  with  the 
procediu-al  ijules  governing  the  appeal  of 
other  Forest  Service  decisions  under  36 
CFR  parts  215  and  217  in  the  belief  that 
providing  sitnilar  appeal  procedures  for 
recomputati^n  of  shares  and  related 
decisions  at  136  CFR  part  223  should 
faciUtate  appellant  understanding  and 
use. 

Comments  cli  Specific  Provisions  of  the 
Interim  Rul  4 

Section  223.118(8)  Decisions  subject 
to  appeal.  Paragraph  (a)  of  §  223.1 18 
specifies  thai  only  those  decisions 
leading  to  recomputation  of  shares  in 
the  Small  Business  Timber  Sale  Set- 
Aside  Program  are  subject  to  appeal. 
Decisions  leading  to  the  recomputation 
of  shares  indlude  structural  change, 
special  change,  and  market  change 
decisions  as  well  as  the  scheduled  5- 
year  recomputations  of  the  small 
business  share  of  timer  sales. 

Conunentl  Five  respondents  suggested 
that  the  range  of  decisions  subject  to 
appeal  should  be  expanded  to  include 
other  critical  decisions,  such  as  changes 
in  delineation  of  market  areas  and 
decisions  to  Initiate  a  Small  Business 
Timber  Sale  Set-Aside  Program  within 
the  market  area  (trigger  decisions).  By 
contrast,  the j Small  Business 
Administration  (SBA)  indicated  that 
they  would  like  to  make  certain  that  the 
types  of  decKions  subject  to  appeal  in 
paragraph  (al  of  the  interim  rule  remain 
restricted  to  {those  listed  in  the  interim 
rule  as  struciural.  special,  market 
change,  or  the  scheduled  5 -year 
recomputation  of  the  small  business 
share  of  timl^r  sales.  The  SBA 
specifically  disagreed  with  suggestions 
by  some  smill  purchasers  that  decisions 
selecting  thei  sales  to  be  designated  as 
timber  set-aside  sales  should  also  be 
appealable. 

Response.  Because  the  SBA  has  the 
key  responsibility  for  administering  the 
overall  Small  Business  programs,  the 
Department  i:onciu^  with  SBA's 
recommendation  not  to  expand  the 
appeal  categories. 

However,  having  considered  industry 
comments,  tie  Department  believes 
some  clarifioBtion  of  the  intended  range 
and  type  of  decisions  that  are  subject  to 
appeal  would  be  helpful.  Some  changes 
in  the  Small  business  Timber  Sale  Set- 
Aside  Prograin  require  decisions  to  be 
made  at  two  different  times;  for 
example,  strictiual  changes  have  two 


decision  points — the  first  is  the  decision 
that  a  structural  change  is  needed.  This 
is  followed  by  a  later  decision  that 
recomputes  and  establishes  a  new  small 
business  share  recomputation.  Other 
imique  situations,  such  as  carryover 
volume,  may  require  two  decisions, 
first,  determining  the  next 
recomputation  period  and,  secondly, 
recomputing  the  shares.  In  both  cases, 
decisions  made  at  the  earlier  stage  as 
well  as  the  later  stage  are  appealable. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  clarify  which  decisions  are 
appealable. 

The  second  sentence  is  paragraph 
228.118(a)  of  the  interim  rule  described 
who  may  appeal  recomputation  related 
decisions.  Since  the  substance  of  this 
provision  is  already  set  out  in  paragraph 
(c),  Who  may  appeal  or  file  written 
comments  as  an  interested  party,  this 
sentence  is  redundant  and  has  been 
removed  from  paragraph  (a)  in  the  final 
rule. 

Section  223.118(b)(1)  Predecisional 
notice  and  comment.  No  comment  was 
received  on  this  regulatory  provision; 
therefore,  no  substantive  changes  have 
been  made  to  the  text  in  the  final  rule. 

Section  223.118(b)(2)  Notice  of 
decision.  Paragraph  (b)(2)  requires  the 
Responsible  Official,  upon  close  of  the 
30-day  predecisonal  review  period,  to 
consider  any  comments  received,  make 
a  decision  on  the  small  business  shares 
or  related  matters,  and  give  prompt 
notice  to  all  parties  on  die  bidders'  list 
for  die  bid  area. 

Comment.  The  Small  Business 
Administration  suggested  that  the  Forest 
Service  and  the  Small  Business 
Administration  make  a  joint  decision  on 
the  small  business  shares,  requiring  the 
signature  of  officials  from  both  agencies 
on  the  Notice  of  Decision. 

Response.  Agency  officials  "cooperate 
fully  with  Small  Business 
Administration  representatives  in 
meeting  the  spirit  and  objectives  of  the 
small  business  timber  sale  set-aside 
programs'"  (FSM  2436.03).  Nevertheless, 
it  would  be  unwieldy  and  time- 
consuming  the  require  approval  of  both 
agencies  each  time  a  decision  on  a 
Small  Business  Timber  Sale  Set- Aside 
matter  is  made.  Moreover,  the 
administration  of  the  timber  sale  set- 
aside  program,  including  decisions  on 
recomputation  of  shares,  is  ultimately 
the  responsibility  of  the  Forest  Service. 
For  these  reasons,  the  Department  has 
not  adopted  this  recommendation. 

Section  223.118(c)  Who  may  appeal 
or  file  written  comments.  This  provision 
of  the  interim  rule  provides  that  only 
timber  sale  purchasers  who  are  affected 
by  the  recomputations  of  the  small 
business  share  of  the  timber  sale 


program,  or  their  representatives,  and 
who  have  submitted  predecisional 
comment  may  appeal  recomputation 
decisions. 

Comment.  Several  respondents  agreed 
with  the  interim  rule  requirement 
limiting  appeal  to  timber  sale 
purchasers  who  are  on  the  bidders'  list 
for  the  affected  £uea  and  who  have 
submitted  predecisional  comments. 
However,  one  respondent  suggested  that 
both  small  and  large  businesses  be  given 
the  opportunity  to  provide  comment  as 
an  interested  party  to  any  appeal 
submitted  and  several  recommended 
allowing  interveners. 

Response.  While  the  intent  of  the 
interim  rule  was  to  give  both  small  and 
large  business  the  opportunity  to 
participate  as  appellants  in  the  appeal 
process,  the  interim  rule  did  not  provide 
for  interested  parties  to  participate.  In 
light  of  the  comment  on  this  provision, 
the  E)epartment  has  reconsidered  and 
consequently  has  revised  the  final  rule 
at  §  223.118(c)(1)  through  (c)(3)  to  allow 
timber  sale  purchasers  who  are  affected 
by  recomputation  decisions  and  who 
submitted  predecisional  comment  to 
submit  written  comment  as  an 
interested  party  to  the  Appeal  Deciding 
Officer  within  15  days  afier  the  close  of 
the  appeal  filing  period  for  any  filed 
appeal. 

Comment.  One  respondent  remarked 
that  a  timber  purchasing  firm  with 
legitimate  interest  in  being  an  appellant 
might  not  have  filed  earlier  comments 
in  the  firm's  name,  because  the 
comments  were  filed  in  the  name  of  an 
association  to  which  the  firm  belongs.  In 
this  case,  if  the  association  does  not 
wish  to  pursue  an  appeal,  but  one  of  its 
members  firms  wants  to  appeal,  the 
respondent  felt  that  the  member  firm 
should  not  be  barred  from  filing  an 
appeal  based  on  the  fact  that  it  was  not 
an  entity  that  had  commended  earlier. 

Response  The  Department  disagrees 
that  the  member  firm  should  have  the 
right  to  appeal  without  having 
commented  as  an  individual  timber  sale 
purchaser  on  the  predecisional  notice. 
However,  the  agency  has  reconsidered 
who  may  be  considered  interested 
parties  to  an  appeal  and,  subsequently, 
has  amended  the  language  in  the  final 
rule  to  allow  member  firms  to  file 
comments  on  an  appeal  as  an  interested 
party.  Paragraph  (c)(2)  of  §223.118 
clarifies  that  a  timber  sale  purchaser  is 
considered  an  interested  party,  even  if 
an  association  of  which  they  are  a 
member  files  comments  but  decides  not 
to  appeal.  The  rule  makes  clear  that  if 
an  association  appeals  but  the 
individual  timber  sale  purchaser  did  not 
file  an  individual  predecisional 
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conunent,  then  the  purchaser  is  not 
eligible  to  file  a  separate  appeal. 

Comment.  One  respondent  suggested 
that  affected  purchasers  be  defined  as 
small  business  companies  employing 
less  than  five  hundred  employees. 

Response.  The  Department  disagrees 
that  affected  purchasers  should  be 
limited  to  small  businesses  and  that 
only  small  businesses  should  be  able  to 
appeal  small  business  share  decisions. 
The  small  business  set-aside  program  is 
designed  to  allocate  shares  among  small 
and  large  businesses  and,  therefore, 
large  and  small  businesses  are  equally 
eUgible  to  appeal  recomputation 
decisions  or  file  written  comments  as 
interested  parties. 

Section  223.118(d)  Level  of  appeal. 
This  provision  of  the  interim  rule 
provides  for  one  level  of  appeal  and 
notes  that  the  Appeal  Deciding  Officer 
is  normally  the  Regional  Forester. 

Comment.  One  respondent  suggested 
that  appeals  under  this  rule  be  decided 
by  the  highest  official  in  the  Forest 
Service. 

Response.  The  Department  disagrees 
with  this  suggestion.  Share  decisions  are 
located  decisions  affecting  a  defined 
market  area.  The  land  management 
official  who  oversees  timber  sales  for 
the  area  is  best  prepared  to  make  such 
a  decision.  Issues  can  best  be 
imderstood  and  addressed  through  local 
diedogue.  Also,  this  provision  is 
consistent  with  the  general  appeal 
process  at  36  CFR  part  215,  which 
provides  only  one  level  of  appeal. 

Section  223.118(e)  through  (h)(2).  No 
comments  were  received  on  paragraphs 
§  223.118(e)  through  (h)(2)  of  the 
interim  rule;  therefore,  these  paragraphs 
are  retained  as  they  appeared  in  the 
interim  rule,  except  for  minor  editorial 
changes. 

Section  223.118(h)  Dismissal  without 
decision.  The  agency  determined  that 
further  clarification  was  needed  to 
specify  what  information  is  required  in 
order  to  review  an  appeal  and  to  clarify 
that  an  appeal  will  be  dismissed 
without  decision  unless  that 
information  is  provided.  Therefore,  a 
new  paragraph  (h)(3)  is  added  to  this 
section  whidi  states  that  the  Appeal 
Deciding  Officer  must  dismiss  an  appeal 
if  the  appellant's  notice  of  appeal  does 
not  contain  the  information  required  by 
paragraph  (f)  of  this  section.  Paragraph 
(h)(3)  of  the  interim  rule  is  retained  but 
is  redesignated  paragraph  (h)(4)  in  the 
final  rule. 

Section  223.118(1)  Appeal  record.  No 
comments  were  received  on  this 
provision  and,  subsequently,  no 
substantive  changes  are  made  to  this 
paragraph  in  the  final  rule. 


Section  223.118(j)  Appeal  decision. 
This  provision  of  the  interim  rule  states 
that  the  Appeal  Deciding  Officer  shall 
review  the  decision  and  appeal  record 
and  issue  a  written  appeal  decision  to 
the  parties  within  30  days  of  the  close 
of  the  appeal  period.  The  Appeal 
Deciding  Officer  may  affirm  or  reverse 
the  Responsible  Official's  decision,  in 
whole  or  in  part.  The  time  period  for 
issuing  the  appeal  decision  may  not  be 
extended.  Additional  provisions  of  this 
paragraph  of  the  interim  rule  state  that 
if  a  decision  is  not  rendered  within  the 
required  30  days,  the  existing  decision 
is  automatically  affirmed.  The  Appeal 
Deciding  Officer's  decision  or  the  failure 
of  the  Appeal  Deciding  Officer  to  decide 
within  the  required  30  days  would 
constitute  a  final  administrative 
decision  of  the  Department  of 
Agriculture. 

Comment.  Ten  respondents  suggested 
requiring  a  formal  response  to  an  appeal 
rather  than  allowing  automatic 
affirmation  of  the  existing  decision  if  no 
formal  response  was  made  within  30 
days. 

Response.  Upon  reconsideration,  the 
Department  agrees  with  this  suggestion. 
Accordingly,  the  final  rule  at 
§  223.118(j)  is  revised  to  require  the 
Appeal  Deciding  Officer  to  issue  a 
written  appeal  decision  to  the  parties 
within  30  days  of  the  close  of  the  appeal 
period.  The  provision  in  the  interim 
rule  at  §  223.1 18(j),  which  affirmed  the 
decision  under  appeal  if  no  formal 
response  is  made  within  30  days,  is  not 
retained  in  the  final  rule. 

Comment.  Several  respondents 
suggested  allowing  oral  presentation 
during  the  appyeal  process.  In  addition, 
one  respondent  remarked  that  §  215.16 
of  this  chapter  of  the  Code  of  Federal 
Regulations  allows  parties  to  request  a 
meeting  for  informal  discussions. 

Response.  The  provisions  at  part  215 
of  this  chapter  provide  an  informal 
process  for  resolving  issues  concerning 
National  Forest  System  projects  and 
activities.  The  Small  Business  Timber 
Sale  Set-aside  Appeal  process  is 
designed,  however,  to  address 
discrepancies  in  data  used  to  make  the 
recomputation  of  shares.  Because  of  the 
factual  basis  of  the  information 
provided  for  recomputation  appeals,  an 
oral  presentation  would  not  likely  be 
the  best  mediumi  for  presenting  data  in 
an  appeal  of  this  type.  Furthermore, 
there  is  ample  opportunity  for  informal 
discussion  with  he  responsible  official 
prior  to  the  decision.  Paragraph  (b)(1)  of 
§223.118  allows  30  days  for 
predecisional  review  and  comment. 
However,  in  response  to  this  comment 
and  to  provide  additional  opportunity  to 
discuss  and  clarify  factual  material,  a 


new  paragraph  (j)(2)  has  been  added  to 
permit  Appeal  Deciding  Officers,  at 
their  discretion,  to  invite  an  appellant  to 
discuss  data  relevant  to  the  appeal. 

Comment.  Several  respondents 
recommended  that  responsive 
statements  be  a  requirement  of  the 
appeals  process. 

Response.  If  the  Responsible  Official 
and  the  Appeal  Deciding  Officer  agree 
that  the  information  in  the  appeal 
records  clearly  demonstrates  the  basis 
for  the  decision,  then  a  responsive 
statement  addressing  the  points  of  the 
appeal  is  not  necessary.  If  the  records  do 
not  adequately  demonstrate  the  basis  for 
the  decision,  then  the  Responsible 
Official  may  voluntarily  prepare  or  the 
Appeal  Deciding  Officer  may  direct  that 
the  Responsible  Official  prepare  a 
responsive  statement.  Also,  the  Appeal 
Deciding  Officer  may  request  additional 
information  from  either  the  Responsible 
Official  or  the  appellant  for  clarification 
of  appeal  issues.  The  clarifying 
information  must  be  based  upon 
information  previously  documented  in 
the  files  or  in  the  appeal.  A  voluntarily 
prepared  responsive  statement  or  any 
information  provided  as  a  result  of  the 
Appeal  Deciding  Officer's  request  for 
more  information  must  be  made 
available  to  both  parties.  Either  party 
will  have  5  days  after  the  Appeal 
Deciding  Officer  receives  the  additional 
information  to  review  and  comment  on 
the  information,  and  the  appeal  decision 
period  will  be  extended  5  additional 
days  to  accommodate  this  review 
period. 

The  Appeal  Deciding  Officer  must 
review  the  decision  and  appeal  record 
and  issue  a  written  appeal  decision  to 
the  parties  within  30  days  of  the  close 
of  the  appeal  period,  except,  as 
previously  noted,  that  period  will  be 
extended  to  35  days  to  allow  5  days 
review  by  parties  when  additional 
information  is  requested  by  the  Appeal 
Deciding  Officer. 

Paragraph  223.1 18(j)  of  this  section 
lias  been  revised  to  incorporate  these 
procedures  and  timeframes. 

Comment.  The  Small  Business 
Administration  suggested  that  the 
regulations  include  a  provision 
requiring  the  Appeal  Deciding  Officer  to 
consult  with  the  Small  Business 
Administration  on  appeals  of 
recomputations. 

Response.  Forest  Service  Manual 
direction  already  requires  employees  to 
cooperate  fully  with  the  Small  Business 
Administration  (FSM  2436.03).  In 
addition,  a  Forest  Service  Responsible 
Official  is  required  to  consult  the  Small 
Business  Administration  when  issuing 
an  initial  decision  that  i-:  subject  to 
appeal  (FSH  2409.18,  91  J. 
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Administratioh  of  the  agency's  Small 
Business  Administration  Program, 
including  decisions  on  recomputation  of 
shares,  is  the  aesponsibility  of  the  Forest 
Service;  therefore,  the  Department  has 
not  adopted  this  recommendation. 
However,  in  recognition  of  the  potential 
value  of  the  Stiall  Business 
Administration's  participation  in  the 
appeals  proceis,  the  Department  has 
revised  paragraph  (c){2)  to  include  the 
Small  Busineas  Administration  as  an 
interested  party  to  an  appeal  imder  this 
section. 

Section  223J118(k)  Implementation  of 
decisions  during  pendency  of  appeal. 
No  comments  were  received  on  this 
provision  of  tl^e  interim  rule;  therefore, 
the  paragraph  is  retained  without 
change  in  the  final  rule. 

Section  223^118(1)  Timber  sale  set- 
aside  poUcy  changes.  The  agency 
received  no  cc^mment  on  paragraph 
§  223.118(1)  ot  the  interim  rule; 
therefore,  this  paragraph  is  retained 
without  chfmge  in  the  final  rule.  As 
stated  in  the  preamble  of  the  interim 
rule,  timber  purchasers  are  given  an 
opportunity  to  review  and  comment  on 
significant  changes  in  the  Small 
Business  Timl^r  Sale  Set-aside  program 
or  policy  priot  to  adoption  and 
implementation.  This  opportimity  is 
given  through  Federal  Register  notice 
and  is  consistent  with  the  agency's 
treatment  of  a|l  other  major  poUcy 
decisions. 

Controlling  Paperwork  Burdens  on  the 
Public  j 

In  the  interiin  rule,  the  agency 
requested  coniment  on  the  information 
collection  requirement  for  the  Small 
Business  Timber  Sale  Set-aside 
Program,  Office  of  Management  and 
Budget  number  0596-0141.  The 
information  required  by  paragraph  (f)  of 
the  interim  rule  must  be  provided  by 
purchasers  who  object  to  the  decision 
recomputing  limber  sales  to  be  set  aside 
for  small  timber  purchasers  and  who 
wish  to  file  an  appeal. 

Comment.  One  respondent 
commented  tliat  the  estimates  of  the 
time  required  to  prepare  appeals  of 
Small  Business  Timber  Sale  Set-aside 
decisions  werk  too  low.  This  respondent 
assumed  that  an  appellant  would  have 
to  develop  an  individual  database,  and, 
under  this  assumption,  the  reviewer 
stated  that  it  ^ould  take  4-hours  per 
market  area  p^r  6-month  period  to     - 
collect  the  Small  Business  Set-aside 
decision  appoal  information  into  a  data- 
base. This  res|>ondent  suggested  that  the 
burden  be  increased  to  8  hours  per 
market  area  to  analyze  any  proposed 
change  and  2  hours  to  write  the 
comments.  Another  respondent 


indicated  that  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  is 
"way  low."  This  respondent  also  said 
that  managing  the  information 
collection  electronically  would  reduce 
the  burden  of  collection. 

Response.  The  requirements  in 
§  223.118  (f)  set  out  the  information  that 
must  be  provided  in  a  notice  of  appeal 
of  recomputations  of  Small  Business 
Set-aside  Timber  Sale  shares  or  related 
decisions.  The  agency  does  not  expect 
that  appellants  would  need  to  establish 
an  individual  database  in  order  to 
collect  this  information,  since 
commercial  databases  are  already 
available  which  provide  easy,  fast 
access  to  recomputation-related 
information. 

Furthermore,  the  agency  recognizes 
that  the  time  to  prepare  a  collection 
would  vary  depending  on  the  appeal 
issue.  The  estimate  of  the  burden  of  the 
proposed  collection  is  intended  to  be  an 
average  of  the  time  that  might  be 
required  to  file  an  appeal  under  these 
regulations.  Therefore,  the  Department 
does  not  agree  that  an  adjustment  to  the 
number  of  hours  is  needed. 

Comment.  One  respondent  thought 
that  the  proposed  collection  of 
information  appears  reasonable  except 
for  the  requirements  of  paragraph 
(f)(2)(vi)  of  the  rule,  which  requires  the 
appellant  to  fist  specific  references  to 
any  law,  regulation,  or  policy  that  the 
appellant  believes  to  have  been  violated 
and  the  basis  for  such  an  allegation,  and 
paragraph  (f)(2)(vii),  which  requires  a 
statement  as  to  whether  and  how  the 
appellant  has  tried  to  resolve  with  the 
Responsible  Official  the  issue(s)  being 
appealed,  including  evidence  of 
submission  of  written  comments  at  the 
predecisional  stage.  The  respondent 
indicated  that  Usting  legal  references 
does  not  add  meaningful  information 
and  remarked  that  the  burden  of 
documenting  how  issues  have  been 
resolved  should  be  shared  between  the 
appellant  and  the  Responsible  Official. 

nesponse.  The  Department  agrees  that 
in  some  circiunstances  the  requirements 
of  paragraph  (f)(2)(vi)  may  not  apply  to 
the  decision  being  appealed  and, 
accordingly,  has  edited  the  provision  to 
indicate  that  this  information  is  needed 
only  if  the  appellant  believes  a  law, 
regulation,  or  order  is  being  violated. 
Paragraph  (f)(2)(vii)  is  intended  to 
encourage  resolution  of  the  issues  in  the 
spirit  of  an  informal  administrative 
process  and,  thus,  avoid  entering  into  a 
formal  appeal  process.  Documenting 
whether  and  how  such  issue  resolution 
occurred  is  not  intended  to  be 
burdensome,  but  the  information  is 
necessary  to  provide  evidence  that  the 
party  did  submit  predecisonal 


comments  and,  therefore,  is  eligible  to 
appeal.  Accordingly,  the  Department 
does  not  agree  that  a  change  in 
paragraph  (f)(2)(vii)  is  necessary. 

This  information  collection  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  according  to  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320.  The  Office  of  Management  and 
Budget  has  approved  information 
requirements  and  assigned  control 
number  0596-0141,  which  expires  May 
31.  2000. 

"The  preamble  to  the  interim  rule 
stated  that  when  the  information 
collection  was  approved  by  the  Office  of 
Management  and  Budget,  a  separate 
notice  would  be  published  in  the 
Federal  Register  announcing  the 
effective  date  of  the  information 
requirements.  Although  the  agency 
received  this  approval,  due  to  an 
oversight,  the  agency  did  not  publish 
notice  of  that  approval  prior  to 
publication  of  this  final  rule.  The  final 
rule  contains  a  new  paragraph  (m) 
which  sets  forth  the  information 
collection  control  number. 

Other  Comments 

Several  respondents  commented  on 
other  aspects  of  the  timber  sale  set-aside 
program.  Two  respondents  said  the 
small  business  appeal  process  was  not 
needed.  One  reviewer  commented  on 
the  difficulty  that  small  companies  have 
bidding  against  large  companies.  These 
comments  are  beyond  the  scope  of  this 
rulemaking,  and,  therefore,  not 
addressed  as  part  of  this  final  rule. 

Conclusion 

Based  on  the  comments  received,  the 
interim  rule  has  been  revised  to  clarify 
decisions  subject  to  appeal,  to  allow 
interested  party  participation,  to  modify 
information  requirements  in  an  appeal, 
to  allow  the  Appeal  Deciding  Officer  to 
request  additional  information  fi'om  the 
appellant  or  a  responsive  statement 
from  the  Responsible  Official,  to  remove 
automatic  affirmation  of  the  existing 
decision,  and  to  clarify  the  filing 
procedure,  when  appeals  may  be 
dismissed  without  decision,  and  the 
appeal  decision  process.  The  final  rule 
offers  affected  timber  purchasers  of  any 
size  the  opportunity  to  appeal  decisions 
related  to  the  recomputation  of  share 
calculations  for  the  "Timber  Sale  Set- 
aside  Program. 

Environmental  Impact 

This  final  rule  would  establish 
imifonn  procediues  for  providing 
qualifying  timber  purchasers  the 
opportunity  to  review,  comment  on,  and 
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appeal  decisions  on  recomputed  shares 
of  the  Timber  Sale  Set-aside  Program. 
Section  31.1b  of  Forbst  Service 
Handbook  1909.15  (57  FR  43180; 
September  18, 1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  estabhsh 
Service-wide  administrative  procedures, 
program  processes,  or  instructions."  The 
agency's  assessment  is  that  this  final 
rule  falls  within  this  category  of  actions 
and  has  no  direct  or  indirect 
environmental  impact,  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement.  No 
comments  were  received  to  the  contrary. 

Unfunded  Mandates  Reform 

Pursuant  to  Tile  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22, 1995,  the  Department  has  assessed 
the  effects  of  this  rule  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  tribal 
governments  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  Act  is  not  required. 

Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  final  rule  will  not 
interfere  with  an  action  taken  or 
planned  by  another  agency  nor  raise 
new  legal  or  policy  issues.  Finally,  this 
action  will  not  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipienfs  of  such 
programs.  Accordingly,  this  final  rule  is 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866. 

Piu^uant  to  5  U.S.C.  605(b).  it  is 
hereby  certified  that  this  final  rule  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  60 
et  seq.)  and  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  that  Act.  The  final  rule 
imposes  no  additional  requirements  on 
small  business  timber  sale  purchasers  or 
other  small  entities.  It  merely 
implements  legislative  intent  to  provide 


small  purchasers  an  administrative 
appeal  opportimity.  To  facilitate  the 
preparation  and  process  of  timber  sale 
set-aside  appeals,  the  agency  has  kept 
the  appeal  procedures  as  streamlined 
and  as  simple  as  possible. 

No  Takings  Implications 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  Constitutionally-protected 
private  property.  This  final  rule 
provides  qualifying  timber  sales 
purchasers  the  opportunity  to  comment 
on  and  appeal  the  procedures  for 
purchasing  a  fair  proportion  of  the 
National  Forest  System  timber  offered 
for  sale  and  neither  abrogates  or 
expands  any  rights  related  to  such  sales. 

Civil  Justice  Reform  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12788,  Civil 
Justice  Reform,  therefore:  (1)  all  state 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  final  rule  or  which 
would  impede  its  full  implementation 
would  be  preempted;  (2)  no  retroactive 
effect  would  be  given  to  this  final  rule; 
and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 

List  of  Subjects  in  36  CFR  Part  223 

Administrative  practice  and 
procedure.  Exports,  Forests  and  forest 
products,  Government  contracts. 
National  forests,  and  Reporting  and 
recordkeeping  requirements. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Subpart  B  of  Part  223  of 
Title  36  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  223— SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  Part  223 
continues  to  read  as  follows: 

Authority:  90  Stat.  2958. 16  U.S.C.  472a:  98 
Stat.  2213, 16  U.S.C  618;  104  Stat.  714-726, 
16  U.S.C.  620-620h,  unless  othenvise  noted. 

Subpart  B— Timtier  Sale  Contracts— 
[Amended] 

2.  Revise  §  223.118  to  subpart  B  to 
read  as  follows: 

§  223. 1 1 8    Appeal  process  for  small 
business  tlmt)er  sale  set-aside  program 
share  recomputation  decisions. 

(a)  Decisions  subject  to  appeal.  The 
rules  of  this  section  govern  apf>eal  of 
recomputation  decisions  related  to 


structural,  special,  or  market  changes  or 
the  scheduled  5-year  recomputations  of 
the  small  business  share  of  National 
Forest  System  timber  sales.  Certain 
decisions  related  to  recomputation  of 
shares,  such  as  structural  change  and 
carryover  volume,  may  require  two 
decisions,  one  to  determine  that  a 
recomputation  is  needed  and  the  other 
to  recompute  the  shares.  Decisions 
made  both  at  the  earlier  stage  as  well  as 
the  later  stage  are  appealable. 

(b)  Manner  of  giving  notice.  (1) 
Predecisional  notice  and  comment.  The 
Responsible  Official  shall  provide 
qualifying  timber  sale  purchasers,  as 
defined  in  paragraph  (c)(1)  of  this 
section,  30  days  for  predecisional 
review  and  comment  on  any  draft 
decision  to  reallocate  shares,  including 
the  data  used  in  making  the  proposed 
recomputation  decision. 

(2)  Notice  of  decision.  Upon  close  of 
the  30-day  predecisional  review  period, 
the  Responsible  Official  shall  consider 
any  comments  received.  Within  15  days 
of  the  end  of  the  comment  period,  the 
Responsible  Official  shall  make  a 
decision  on  the  small  business  shares 
and  shall  give  prompt  written  notice  to 
all  parties  on  the  national  forest  timber 
sale  bidders  list  for  the  affected  area. 
The  notice  of  decision  must  identify  the 
name  of  the  Appeal  Deciding  Officer, 
the  address,  the  date  by  which  an 
appeal  must  be  filed,  and  a  source  for 
obtaining  the  appeal  procedures 
information. 

(c)  Who  may  appeal  or  file  written 
comments  as  an  interested  party.  (1) 
Only  timber  sale  purchasers,  or  their 
representatives,  who  are  affected  by 
recomputations  of  the  small  business 
share  of  timber  sales  as  described  in 
paragraph  (a)  of  this  section  and  who 
have  submitted  predecisional  comments 
pursuant  to  paragraph  (b)(1)  of  this 
section,  may  appeal  recomputation 
decisions  under  this  section  or  may  file 
written  comments  as  an  interested 
party. 

(2)  Interested  parties  are  defined  as 
the  Small  Business  Administration  and 
those  timber  sale  purchasers,  or  their 
representatives,  who  are  affected  by 
recomputations  of  the  small  business 
share  of  timber  sales  as  described  in 
paragraph  (a)  of  this  section  and  who 
have  individually,  or  through  an 
association  to  which  they  belong, 
submitted  predecisional  comments 
pursuant  to  paragraph  (b)(1)  of  this 
section. 

(i)  A  timber  sale  piurhaser  may 
submit  comments  on  an  appeal  as  an 
interested  party  if  an  association  to 
which  the  purchaser  beloi  gs  filed 
predecisional  comment  but  later  decides 
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not  to  appeal  ^r  not  to  file  comments  as 
an  interested  (tarty. 

(ii)  A  timber  sale  purchaser,  who  is  a 
member  of  an  association  that  appeals  a 
decision,  mayinot  file  a  separate  appeal 
imless  that  purchaser  filed  separate 
predecisional  comment  under  paragraph 
(b)(1). 

(3)  Interested  parties  who  submit 
written  comments  on  an  appeal  filed  by 
another  party  may  not  continue  an 
appeal  if  the  appellant  withdraws  the 
appeal.  j 

(d)  Level  of  appeal.  Only  one  level  of 
review  is  available  for  appeal  of 
decisions  pertaining  to  recomputations 
under  the  Smtll  Business  Timber  Sale 
Set-aside  Program.  The  Appeal  Deciding 
Officer  is  the  official  one  level  above  the 
level  of  the  Responsible  Official  who 
made  the  recc^putation  of  shares 
decision.  The  Responsible  Official  is 
normally  the  Forest  Supervisor;  thus, 
the  Appeal  Deciding  Officer  is  normally 
the  Regional  Porester.  However,  when 
the  Regional  Porester  makes 
recomputatioQ  decisions,  the  Appeal 
Deciding  Officer  is  the  Giief  or  such 
officer  at  the  National  headquarters 
level  as  the  Cliief  may  designate. 

(e)  Filing  procedures.  In  order  to  file 
an  appeal  imder  this  section,  an 
appellant  mu^  file  a  notice  of  appeal,  as 
specified  in  tl^e  notice  of  decision,  with 
the  Appeal  Deciding  Officer  within  20 
days  of  the  date  on  the  notice  of  the 
decision.  Thi$  date  must  be  specified  in 
the  notice  of  decision  given  pursuant  to 
paragraph  (b)(2)  of  this  section.  Written 
comments  filed  by  an  interested  party  in 
response  to  aq  appeal  must  be  filed 
within  15  day^  after  the  close  of  the 
appeal  filing  period. 

(f)  Content  of  notice  of  appeal.  (1)  It 
is  the  responsibility  of  the  appellant  to 
provide  sufficient  narrative  evidence 
and  argument  to  show  why  a 
recomputation  decision  by  the 
Responsible  Official  should  be  reversed 
or  changed. 

(2)  An  appculant  must  include  the 
following  information  in  a  notice  of 
appeal: 

(i)  The  appellant's  name,  mailing 
address,  and  daytime  telephone 
nimiber; 

(ii)  The  title  or  type  of  recomputation 
decision  involved,  the  date  of  the 
decision,  and  the  name  of  the 
Responsible  Official; 

(ill)  A  brief  description  and  date  of 
the  decision  being  appealed: 

(iv)  A  statetient  of  how  the  appellant 
is  adversely  affected  by  the  decision 
being  appealed; 

(v)  A  8taten|ent  of  the  facts  in  dispute 
regarding  the  issue(s)  raised  by  the 
appeal; 


(vi)  If  relevant,  any  specific  references 
to  any  law,  regulation,  or  policy  that  the 
appellant  believes  to  have  been  violated 
and  the  basis  for  such  an  allegation; 

(vii)  A  statement  as  to  whetner  and 
how  the  appellant  has  tried  to  resolve 
with  the  Responsible  Official  the 
issue(s)  being  appealed,  including 
evidence  of  submission  of  written 
comments  at  the  predecisional  stage  as 
provided  by  paragraph  (a)  of  this 
section,  the  date  of  any  discussion,  and 
the  outcome  of  that  meeting  or  contact; 
and 

(viii)  A  statement  of  the  reUef  the 
appellant  seeks. 

(g)  Time  periods  and  timeliness.  (1) 
All  time  periods  applicable  to  this 
section  will  begin  on  the  first  day 
following  a  decision  or  action  related  to 
the  appeal. 

(2)  Time  periods  applicable  to  this 
section  are  computed  using  calendar 
days.  Saturdays,  Sundays,  or  Federal 
holidays  are  included  in  computing  the 
time  allowed  for  filing  an  appeal; 
however,  when  the  filing  period  would 
expire  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  filing  time  is 
automatically  extended  to  the  end  of  the 
next  Federal  working  day. 

(3)  It  is  the  responsibiuty  of  those 
filing  an  appeal  to  file  the  notice  of 
appeal  by  the  end  of  the  filing  period. 
In  the  event  of  questions,  legible 
postmarks  ou  a  mailed  appeal  or  the 
time  and  date  imprint  on  a  facsimile 
appeal  will  be  considered  evidence  of 
timely  fiUng.  Where  postmarks  or 
facsimile  imprints  are  illegible,  the 
Appeal  Deciding  Officer  shall  rule  on 
the  timeliness  of  the  notice  of  appeal. 

(4)  The  time  period  for  filing  a  notice 
of  appeal  is  not  extendable. 

(tw  Dismissal  without  decision.  The 
Appeal  Deciding  Officer  shall  dismiss 
an  appeal  and  close  the  record  without 
a  decision  in  any  of  the  following 
circumstances: 

(1)  The  appellant  is  not  on  the  timber 
sale  bidders  list  for  the  area  affected  by 
the  recomputation  decision; 

(2)  The  appellant's  notice  of  appeal  is 
not  filed  within  the  required  time 
period; 

(3)  The  appellant's  notice  of  appeal 
does  not  contain  responses  required  by 
paragraphs  (f)(2)(i)  through  (f)(2)(viii)  of 
this  section;  or 

(4)  The  appellant  did  not  submit 
written  comments  on  the  proposed 
decision  of  the  new  recomputed  shares 
as  described  in  paragraph  (c)  of  this 
section. 

(i)  Appeal  record.  The  appeal  record 
consists  of  the  written  decision  being 
appealed,  any  predecisional  comments 
received,  any  written  comments 
submitted  by  interested  parties,  any 


other  supporting  data  used  to  make  the 
decision,  the  notice  of  appeal,  and,  if 
prepared,  a  responsive  statement  by  the 
Responsible  Official  which  addresses 
the  issues  raised  in  the  notice  of  appeal. 
The  Responsible  Official  must  forward 
the  record  to  the  Appeal  Deciding 
Officer  within  7  days  of  the  date  the 
notice  of  appeal  is  received.  A  copy  of 
the  appeal  record  must  be  sent  to  the 
appellant  at  the  same  time. 

Ij)  Appeal  decision.  (1)  Responsive 
statement  for  appeal  decision.  The 
Appeal  Deciding  Officer  may  request 
the  Responsible  Official  to  prepare  a 
responsive  statement.  However,  if  the 
information  in  the  files  clearly 
demonstrates  the  rationale  for  the 
Responsible  Officio's  decision,  then  a 
responsive  statement  addressing  the 
points  of  the  appeal  is  not  necessary. 

(2)  Appeal  issue  clarification.  For 
clarification  of  issues  raised  in  the 
appeal,  the  Appeal  Deciding  Officer 
may  request  additional  information 
from  eidier  the  Responsible  Official,  the 
appellant,  or  an  interested  party  who 
has  submitted  comments  on  the  appeal. 
At  the  discretion  of  the  Appeal  Deciding 
Officer,  an  appellant  or  interested  party 
may  be  invited  to  discuss  data  relevant 
to  the  appeal.  Information  provided  to 
clarify  issues  or  facts  in  the  appeal  must 
be  based  upon  information  previously 
documented  in  the  file  or  appeal.  Any 
information  provided  as  a  result  of  the 
Appeal  Deciding  Officer's  request  for 
more  information  must  be  made 
available  to  all  parties,  that  is,  to  the 
Responsible  Official,  the  appellant,  and 
interested  parties  who  have  submitted 
comments  on  the  appeal.  All  parties 
will  have  5  days  after  the  Appeal 
Deciding  Officer  receives  the  additional 
information  to  review  and  comment  on 
the  information,  and  the  appeal  decision 
period  will  be  extended  5  additional 
days. 

(3)  Issuance  affinal  decision.  The 
Appeal  Deciding  Officer  shall  review 
the  decision  and  appeal  record  and 
issue  a  written  appeal  decision  to  the 
parties  within  30  days  of  the  close  of  the 
appeal  period  except  that  this  period 
must  be  extended  to  35  days  when 
additional  information  is  requested  by 
the  Appeal  Deciding  Officer.  The 
Appeal  Officer  may  affirm  or  reverse  the 
Responsible  Official's  decision,  in 
whole  or  in  part.  There  is  no  extension 
of  the  time  period  for  rendering  an 
appeal  decision. 

(k)  Implementation  of  decisions 
during  pendency  of  appeal. 
Recomputation  of  shares  arising  from  a 
scheduled  5-year  recomputation  are 
effective  on  April  1  following  the  end  of 
the  5-year  period  being  considered.  If  an 
appeal  that  may  affect  the  shares  for  the 
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next  5-year  period  is  not  resolved  by  the 
April  1  date,  the  share  decision 
announced  by  the  Responsible  Official 
must  be  implemented.  If  an  appeal 
decision  results  in  a  change  in  the 
shares,  the  revised  total  share  of  the 
Small  Business  Timber  Sale  Set-aside 
Program  must  be  accomplished  during 
the  remaining  portion  of  the  5-year 
period. 

(1)  Timber  sale  set-aside  policy 
changes.  Timber  purchasers  shtdl 
receive  an  opportunity,  in  accordance 
with  all  applicable  laws  and  regulations, 
to  review  and  comment  on  significant 
changes  in  the  Small  Business  Timber 
Sale  Set-aside  Program  or  policy  prior  to 
adoption  tmd  implementation. 

(m)  Information  collection 
requirements.  The  provisions  of 
paragraph  (f)  of  this  section  specify  the 
information  that  appellants  must 
provide  when  appealing  decisions 
pertaining  to  recomputation  of  shares. 
As  such,  these  rules  contain  information 
requirements  as  defined  in  5  CFR  Part 
1320.  These  information  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
control  nimiber  0596-0141. 

Dated:  December  29, 1998. 
Anne  KnuMdy, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 

(FR  Doc.  99-68  Filed  1-4-99:  8:45  am] 
MLUNQ  CODE  341»-11-il 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA40-1-7338a;  FRL-«207-8I 

Approval  and  Promulgatfon  of 
ImplanMntatlon  Plan  Louisiana; 
Nonattainment  Major  Stationary 
Source  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP).  Title  33  of 
the  Louisiana  Administrative  Code 
Chapter  5  Section  504,  "Nonattainment 
New  Soiux:e  Review  Procedures."  This 
revision  was  submitted  on  May  9, 1997, 
by  the  Governor  of  Louisiana  to  EPA  for 
approval. 

This  revision  allows  major  stationary 
sources  emitting  or  having  the  potential 
to  emit  at  least  100  tons  per  year  of 
volatile  organic  compounds  (VOC)  to 
offset  emissions  within  the  soiurce  by  an 
internal  offset  ratio  of  at  least  1.3  to  1. 


If  the  internal  o^set  condition  is  met, 
then  the  requirement  to  apply  the 
Lowest  Achievable  Emission  Rate 
(LAER)  shall  be  lifted.  This  rule  making 
action  is  being  taken  under  sections  110, 
301,  and  part  D  of  the  1990  Clean  Air 
Act  (Act). 

DATES:  This  action  is  effective  on  March 
8, 1999,  unless  adverse  or  critical 
comments  are  received  by  February  4, 
1999.  If  EPA  receives  such  comments, 
then  it  will  publish  a  timely  withdrawal 
in  the  Federal  Register  (FR)  informing 
the  public  that  this  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jole  Luehrs,  Chief,  Air  Permits 
Section,  Mailcode  6PD-R, 
Envirorunental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  above 
location  or  at  the: 

Louisiana  Department  of 
Environmental  Quality,  H.  B.  Garlock 
Building,  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  S.  Stogner  of  the  EPA  Region  6 
Air  Permits  Section  at  (214)  665-«510. 
SUPPLEMENTARY  INFORMATION: 

L  Background  of  Sectimi  504 

This  regulation  is  a  revision  to 
Section  504  previously  approved  on 
October  10, 1997,  by  EPA  (62  FR  52948). 
The  Governor  of  Louisiana  submitted  a 
revision  of  Louisiana  Administrative 
Code  (LAC)  33:111.504  (Section  504)  on 
May  9, 1997,  for  EPA  approval.  This 
revision  was  submitted  to  incorporate 
provisions  to  implement  Section 
182(c)(8)  of  the  Act 

n.  Section  504:  Incorporation  of  the 
Provision  of  Section  182(c)(8)  of  the  Act 

The  State  of  Louisiana  adopted  this 
revision  to  incorporate  provisions  to 
implement  section  182(c)(8]  of  the  Act 
which  provides  a  special  rule  for 
modifications  of  sotirces  emitting  100 
tons  or  more  of  VOCs  per  year.  Affected 
sources  are  any  major  stationary  soiut» 
of  VOCs  located  in  an  ozone 
nonattaiiunent  area  classified  as  serious, 
and  which  emits,  or  has  the  potential  to 
emit,  100  tons  or  more  of  VOCs  per  year. 
Whenever  there  is  any  change  in 
emissions  of  VOCs  from  any  discrete 
operation,  imit.  or  other  pollutant 
emitting  activity  at  the  source,  such 
increase  shall  be  considered  a 
modification  for  purposes  of  section 
172(c)(5)  and  section  173(a).  This  Rule 
allows  the  owner  or  operator  of  the 
source  to  ofiiset  the  increase  by  a  greater 


reduction  in  emissions  of  VOCs  from 
other  operations,  units,  or  activities 
within  the  source  at  an  internal  offset 
ratio  of  at  least  1.3  to  1,  in  lieu  of  the 
requirements  of  section  173(a)(2) 
concerning  the  LAER. 

m.  Requirements  of  Section  182(f)  of 
the  Act 

Section  182(f)  sets  forth  the 
presimiption  that  Nitrogen  Oxides  (NO.) 
are  an  ozone  precursor  unless  the 
Administrator  makes  a  finding  of 
nonapplicability  or  grants  a  waiver 
pursuant  to  criteria  contained  in  that 
subsection.  Specifically,  section  182(f) 
provides  that  requirements  applicable 
for  major  stationary  sources  of  VOC 
shall  apply  to  major  stationary  sources 
of  NO,,  unless  otherwise  determined  by 
the  Administrator,  based  upon  certain 
determinations  related  to  the  benefits  or 
contribution  of  NO.  control  to  air 
quahty,  ozone  attainment,  or  ozone  air 
quahty.  In  the  revised  rule,  NO,  has 
been  removed  based  on  a  demonstration 
that  additional  NO,  reductions  would 
not  contribute  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
for  ozone  in  the  nonattainment  area.' 

IV.  EPA  Analysis 

This  regulation  meets  all 
requirements  for  major  source 
modifications  exempting  sources 
complying  with  section  182(c)(8)  of  the 
Act  from  the  requirements  of  section 
173(a)(2)  concerning  l^ER  and  is  being 
approved  by  EPA.  For  further  details 
regarding  this  rule,  EPA  has  pre{>ared  a 
Technical  Support  Document  for  EPA 
actions  on  LAC  33:111.504  for  this  notice. 

V.  Final  Action 

The  EPA  is  approving  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  thi^  FR  publication,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  should  relevant  adverse 
comments  be  filed.  This  rule  will  be 
effective  March  8, 1999,  without  further 
notice  imless  the  Agency  receives 
relevant  adverse  comments  by  February 
4, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  dociunent 
withdrawing  the  final  rule  and 


'  The  EPA  previously  approved  the  exemption 
tunder  section  182(0  of  the  Act)  of  NO. 
requirements  for  the  serious  ozone  nonattainment 
area  of  Baton  Rouge  on  January  IB.  1996  (see  61  FR 
2438)  and  approved  the  exemption  of  nitrogen 
oxide  requirements  for  the  marj;--val  ozone 
nonattainment  area  of  Lake  Charles  (Calcasieu 
Parish)  on  May  27, 1997  (See  62  FR  29072). 
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informing  thej  public  that  the  rule  will 
not  take  effecj.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  filial  rule  based  on  the 
proposed  rula.  The  EPA  will  not 
institute  a  secjond  comment  period  on 
this  rule.  Only  parties  interested  in 
commenting  ©n  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  8, 1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

Nothing  in  this  action  should  be 
construed  as  (>ermitting  or  allowing  or 
establishing  ai  precedent  for  any  futxire 
request  for  revision  to  any  SIP.  Each 
request  for  reVision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in|  relation  to  relevant 
statutory  and  regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  pf  Management  and  Budget 
(OMB)  has  e^mpted  this  regulatory 
action  from  EO.  12866,  entitled 
"Regulatory  ijlanning  and  Review." 

B.  Executive  ^er  12875 

Under  E.O.J  12875,  EPA  may  not  issue 
a  regulation  teat  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  nedessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  ERA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with  concerns, 
copies  of  wnritten  communications  from 
the  govemmants,  and  a  statement 
supporting  \iifs  need  to  issue  the 
regulation.  In  addition,  E.O.  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  dfficials  and 
other  representatives  of  state,  local,  and 
tribal  govemibents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceal^le  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  l(a]  of  E.O.  12875  do  not  apply 
to  this  rule.    I 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  an^  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 


12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  enviroiunental  health  or  safety 
risks  addressed  by  this  action  do  not 
have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB,  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment  rule 
making  requirements  unless  the  agency 
certifies  that  the  rule  will  riot  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 


section  110  and  subchapter  I,  part  D  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.,  v.  U.S.  EPA,  427 
U.S.  246,  255-66;  42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995, 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

"The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
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the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  FR.  This  rule  is  not  a  "major"  rule 
as  defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  March  8, 1999  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  comments  by 
February  4.  1999. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  8, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements,  (section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
General  conformity,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Volatile  organic  compounds. 


Dated:  December  8, 1998. 
WilUun  N.  Rhea, 
Acting  Regional  Administrator.  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS2-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Sut>part  T— Louisiana 

2.  In  §  52.970  (c),  the  table  is  amended 
under  Chapter  5  by  revising  the  entry 
for  section  504  to  read  as  follows: 

152.970    Mwittficatlon  of  plan, 
(c)*  •  • 


EPA  APPROVED  REGULATIONS  IN  THE  LOUISIANA  SIP 


State  citation 


Title/sut)iect 


State  approval 
date 


EPA  approval 
date 


Comments 


LAC  Title  33.  Environmental  Quality  Part  III.  Air 


Chapter  5— Permit  Procedures 


Section  504 


Nonattainment  New 
view  Procedures. 


Source  Re- 


February  20, 
1997 


January  5, 
1999. 


(PR  Doc.  99-19  Filed  1-4-99;  8:45  am] 

BILUNO  CODE  a66<M0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY98-e808a;  FRL-4199-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky; 
Approval  of  Revisions  to  Basic  Motor 
Vehicle  Inspection  and  Maintenance 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  on  November  10, 1997,  by  the 
Commonwealth  of  Kentucky,  through 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet.  This 
revision  modifies  the  implementation  of 
a  basic  motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  Jefferson 
County,  Kentucky,  to  require  loaded 
mode  testing  of  vehicles  instead  of  the 
current  idle  testing. 


DATES:  This  final  rule  is  effective  March 
8,  1999  without  further  notice  unless 
EPA  receives  relevant  adverse 
comments  by  February  4,  1999.  Should 
the  EPA  receive  such  comments,  it  will 
publish  a  timely  document  withdrawing 
this  rule  informing  the  pubfic  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Dale  Aspy 
at  the  Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Copies  of  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  docuiments  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  KY98-9808.  The  Region  4 
office  may  have  additional  background 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington.  DC  20460. 


Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Dale  Aspy.  (404)  562-9041. 

Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet, 
Division  for  Air  Quality,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601- 
1403,  (505)  573-3382. 

Jefferson  County  Air  Pollution  Control 
District,  850  Barret  Avenue, 
Louisville,  Kentucky,  (502)  574-6000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Aspy  at  404/562-9041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act  as  amended  in 
1990  (the  Act)  requires  that  many  ozone 
nonattainment  areas  adopt  either 
"basic"  or  "enhanced"  I/M  programs, 
depending  on  the  severity  of  the 
problem  and  the  population  of  the  area. 
The  moderate  ozone  nonattainment 
areas,  as  well  as  marginal  ozone  areas 
with  existing  or  previously  required  I/M 
programs,  must  adopt  programs  that 
meet  the  "basic"  I/M  requirements. 
Enhanced  programs  are  required  in 
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serious,  severe,  and  extreme  ozone 
nonattainment  areas  with  1980 
urbanized  populations  of  200,000  or 
more.  On  November  5, 1992,  EPA 
promulgated  ^  I/M  regulation  that 
establishes  minimum  performance 
standards  for  basic  I/M  programs  as  well 
as  other  requirements  that  must  be  met 
for  the  prograi^i  to  be  approved  in  the 
SIP.  The  perfohnance  standard  for  basic 
I/M  programs  remains  the  same  as  it  has 
been  since  initial  1/M  policy  was 
established  in  1978,  pursuant  to  the 
1977  amendments  to  the  Clean  Air  Act. 

The  Commonwealth  of  Kentucky 
contains  the  Louisville  urbanized  area 
portion  of  the  Louisville  ozone 
nonattaiiunent  area  which  is  classified 
as  moderate.  Tihe  Louisville  ozone 
nonattaiiunent  area  includes  Jefferson 
County,  Kentiicky,  portions  of  Bullitt 
and  Oldham  CJounties,  Kentucky,  and 
two  counties  i^  Indiana.  This  notice 
addresses  only  the  Jefferson  County, 
Kentucky,  portion  of  the  nonattainment 
area. 

The  I/M  pro  ;ram  currently  in 
operation  in  J«  fferson  County, 
Kentucky,  requires  idle  testing  of  a 
vehicle's  emis$ions  and  was  foimd  to 
meet  all  EPA  ^uirements  for  a  basic 
I/M  program.  EPA  published  a  notice  in 
the  July  28,  1995.  Federal  Register 
approving  the  program  as  meeting  all 
EPA  requirements  for  basic  I/M 
programs.  HoWever,  the  Act  also 
required  ozone  nonattainment  areas 
such  as  Louisville  to  meet  several  other 
conditions,  including:  (1)  a  15  percent 
volatile  organic  compound  (VCDC) 
emission  reduction  plan;  (2)  reasonably 
available  contfol  technologies,  and  (3) 
an  attainment  demonstration  including 
any  necessary  ladditional  reductions 
sufficient  to  attain  the  ozone  standard. 
The  Jefferson  |]ounty,  Kentucky,  Air 
Pollution  Control  District  (APCD) 
determined  that  reductions  beyond 
those  achievable  with  the  basic  idle  test 
were  needed  Xp  meet  those  additional 
requirements.  They  determined  that  a 
loaded  mode  I/M  test,  in  which  the 
vehicle's  emissions  are  measured  while 
the  vehicle  is  ^n  a  dynamometer 
simulating  actual  driving  conditions, 
would  be  the  most  effective  emission 
reduction  strategy  to  meet  those 
additional  requirements.  The  Jefferson 
County.  Kenti^ky,  APCD  also 
determined  that  an  additional  emission 
reduction  of  910  tons  per  year  or  2.49 
tons  per  sumnier  day  would  be  achieved 
through  the  iniplementation  of  loaded 
mode  testing. 

On  November  10,  1997,  the 
Commonwealth  of  Kentucky,  through 
the  Kentucky  Natural  Resources  and 


Environmenta 


submitted  to  ^A  a  revised  SIP  for  an 


Protection  Cabinet 


I/M  program  that  would  achieve  greater 
emission  reductions  than  the  current 
basic  I/M  program  for  Jefferson  County. 
This  submittal  included  revisions  to 
Regulation  8.01,  Mobile  Source 
Emissions  Control  and  Regulation  8.02, 
Vehicle  Emissions  Testing  Procedxire. 
The  majority  of  the  changes  to  these  two 
regulations  were  minor  modifications  in 
the  language  and  numbering  of  the 
regulation.  The  significant  revision 
involved  the  type  of  vehicle  emission 
testing  required  in  Jefferson  County. 
Beginning  April  1, 1998,  all  vehicles 
presented  for  an  emission  test  in 
Jefferson  Coimty,  Kentucky,  that  are 
capable  of  being  tested  on  a 
dynamometer  will  be  subject  to  a  loaded 
mode  exhaust  gas  emission  test.  The 
loaded  mode  test  adopted  and  described 
in  Regulation  8.02  is  one  of  the  short 
test  procedures  contained  in  EPA's  I/M 
rule,  as  pubhshed  on  November  5, 1992. 
The  loaded  mode  procedure  is 
described  in  Subpart  S,  Appendix  B, 
Section  III  of  the  EPA  rule.  The  I/M 
regulations  were  adopted  by  the 
Department  of  Planning  and 
Environmental  Management,  Air 
PoUution  Control  District  of  Jefferson 
County,  Kentucky,  on  October  15, 1997. 

II.  EPA's  Analysis  of  Changes  to  the 
Louisville,  Kentucky,  Basic  I/M 
Program 

EPA's  review  of  the  submitted 
revisions  indicates  that  the  Jefferson 
County  I/M  program  is  in  accordance 
with  the  requirements  of  the  Act. 
Modeling  analyses  were  conducted  by 
the  Jefferson  Coimty  APCD  using 
MOBILE5a-H,  and  demonstrated  that 
additional  emission  reductions  beyond 
those  of  a  basic  idle  test  would  be 
achieved  by  implementing  a  loaded 
mode  exhaust  emission  test.  Since  the 
revised  test  procedure  adopted  by  the 
APCD  is  one  of  the  short  test  procedures 
described  in  Subpart  S,  Appendix  B, 
Section  III  of  the  November  5, 1992  EPA 
I/M  rule,  EPA  is  approving  the 
Kentucky  SIP  revision  for  a  loaded 
mode,  basic  I/M  program  in  Jefferson 
County. 

m.  Final  Action 

EPA  is  approving  this  revision  to  the 
Kentucky  SEP  for  a  basic  I/M  program  in 
Jefferson  County.  EPA  is  pubUshing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  public 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 


filed.  This  rule  will  be  effective  March 
8, 1999  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  February  4, 1999. 

If  EPA  receives  such  conunents,  then 
EPA  will  publish  a  timely  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  be  discussed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Only  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  8, 1999 
and  no  further  action  vfill  be  taken  on 
the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  firom  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
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applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 
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D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simimary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
£md  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  afiect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 


small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  8, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  5,  1998. 
A.  Stanely  Meibui^, 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S — Kentucky 

2.  Section  52.920,  is  amended  by 
adding  paragraph  (c)(88)  to  read  as 
follows: 

§52.920    Identification  of  plan. 

•        •        *        •        • 

(c)*  *  • 

(88)  Modifications  to  the  existing 
basic  I/M  program  in  Jefferson  County  to 
implement  loaded  mode  testing  of 
vehicles  submitted  by  the 
Commonwealth  of  Kentucky  on 
November  10,  1997. 

(i)  Incorporation  by  reference. 

Regulation  8.01  and  3.02,  adopted  on 
October  15. 1997. 
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(ii)  Other  mi  iterial.  None. 


(FR  Doc.  9»-17  filed  1-4-99;  8:45  am] 
WtUMO  C006  m4  to  P 
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40  CFR  Part  180 
[OPP-300748;  l|RL-603»^] 
RIN  2070-nAB78| 

Ptcloram;  TIme-Umited  Pesticide 
Tolerances 

AOENCY:  Enviranmental  Protection 
Agency  (EPA), 
ACTION:  Final  lule. 


summary:  This  regulation  establishes 
time-limited  tolerances  for  the  indirect 
or  inadvertent  residues  of  the  herbicide, 
picloram,  4-ai^ino-3,5,6- 
trichloropicolinic  acid  and  its 
potassium  salt  in  or  on  certain  raw 
agricultural  commodities.  Dow 
AgroSciences  requested  this  tolerance 
imder  the  Federal  Food.  Drug  and 
Cosmetic  Act  (kkdCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170). 

DATES:  The  efifective  date  of  this  rule  is 
December  31. 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  8. 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300748], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviro^ental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  pe  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittiburgh,  PA  15251.  A  copy 
of  any  objectic^  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300748],  must  also  be  submitted  to: 
PubUc  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Ag*icy,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rii^.  119.  CM  #2. 1921 
Jefferson  Davii  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  iivith  the  Hearing  Clerk 
may  also  be  sujbmitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 


submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  (OPP- 
300748).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA,  (703)  305-5697,  e-mail: 
tompkins.jim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATK>N:In  the 
Federal  Register  of  May  13, 1997  (62  FR 
26305),  EPA  issued  a  notice  pursuant  to 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e)  aiuiouncing  the  filing  of  a 
pesticide  petition  (PP  4F4412)  for 
tolerances  by  DowElanco,  9330 
Zionsville  Road.  Indianapolis,  IN  46254. 
This  notice  included  a  summary  of  the 
petition  prepared  by  DowElanco,  the 
registrant.  TTie  petition  requested  that 
40  CFR  180  be  amended  by  estabhshing 
tolerances  for  inadvertent  residues  of 
the  herbicide,  picloram,  4-amino-3,5,6- 
trichloropicolinic  acid,  in  or  on 
sorghum  grain  at  0.3  parts  per  million 
(ppm),  sorghum  grain  forage  at  0.2  ppm, 
and  sorghum  stover  at  0.5  ppm. 

In  the  Federal  Register  otNovember 
20,1998  (63  FR  64494).  EPA  issued  a 
notice  announcing  that  Dow 
AgroSciences  amended  the  petition  by 
also  proposing  to  estabhshed  a  tolerance 
for  residues  of  the  herbicide  picloram  in 
or  on  the  raw  agricultural  commodity 
aspirated  grain  fractions  at  4  ppm.  There 
were  no  comments  received  in  response 
to  the  notices  of  filing.  The  tolerances 
will  expire  and  will  be  revoked  on 
December  31,  2000. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 


anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fi:om  aggregate 
exposure  to  the  pesticide  chemical 
residue***." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26, 1997)  (FRL- 
5754-7). 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  adverse  effect  level" 
or  "NOAEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOAEL  from  the 
study  with  the  lowest  NOAEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertfiinty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
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exposure  into  the  NOAEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structiu« 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOAEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposiue  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposiue  to  food  and  water 
residues  are  typically  assiuned. 

Short-term  nsk  results  fit)m  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposiue  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reUable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 


of  the  very  low  probabiUty  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  finm 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposiue  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOAEL 
is  selected  to  be  adequate  for  at  least  7 
days  of  exposiue.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposiu«  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposiuv.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposiue, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  siuface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Ehetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 


pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
milhon,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  p>esticide.  the  most 
highly  exposed  population  subgroup 
non-nursing  infants  was  not  regionally 
based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  picloram  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  indirect  or 
inadvertent  residues  of  picloram  and  its 
potassium  salt  in  certain  raw 
agricultiual  commodities  when  present 
therein  as  a  result  of  the  application  of 
picloram  as  a  herbicide.  D'A's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows: 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  .lature  of  the 
toxic  effects  caused  by  pic:oram  acid 
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kilogram  (kg) 
(females)  wi 
than  5,000  m{ 
kg  (females) 
picloram 

2.  A  13-W( 
picloram  acid 
Adverse  Eff< 


and  its  salts  ai  id  esters  are  discussed 
helovr: 

1.  Rat  acute  oral  studies  with  LDjos 
greater  than  5,000  milligrams  (mg)/ 


males)  and  4,012  mg/kg 
picloram  acid  and  greater 
g  (males)  and  3,536  mg/ 
th  the  potassium  salt  of 


^k  rat  feeding  study  with 
/ith  a  No  Observed 

;  Level  (NOAEL)  50  mg/ 
kg/day  and  with  a  Lowest  Observed 
Adverse  Effect  Level  (LOAEL)  of  150 
mg/kg/day  ba^d  on  liver  weight 
increases  and  ininimal  microscopic 
changes  in  thej  liver. 

3.  A  13-we4k  rat  feeding  study  with 
the  isooctyl  e*er  of  picloram  with  a 
NOAEL  73  mg/kg/day  and  with  a 
LOAEL  of  2201  mg/kg/day  based  on 
increased  livet  weights  accompanied  by 
slight/very  slight  hepatocellular 
hypertrophy  siid  increased  kidney 
weights  in  males  only. 

4.  A  13-we6k  rat  feeding  study  with 
the  triisopropanolamine  salt  of  picloreim 
with  a  NOAEL  90  mg/kg/day  and  with 

a  LOAEL  of  5$0  mg/kg/day  based  on 
hepatocellulaij  hypertrophy;  decreased 
body  weight  gain  and  increased  liver 
and  kidney  weights  (females  only)  at 
1 ,800  mg/kg/()ay. 

5.  A  6  montli  dog  feeding  study  with 
picloram  acid  With  a  NOAEL  of  35  mg/ 
kg/day  and  a  IJDAEL  of  175  mg/kg/day 
based  on  decreased  mean  body  weight 
gain  and  food  consiunption. 

6.  A  21-day  dermal  study  with 
potassium  salt  of  picloram  in  rabbits 
with  a  NOAEI|  for  systemic  effects 
greater  than  7$3  mg/kg/day,  the 
maximum  amount  of  test  material  that 
could  be  practically  maintained  at  the 
test  site  -  limi^  of  test. 

7.  A  21-day|  dermal  study  with 
triisopropanolUnine  salt  of  picloram  in 
rabbits  with  a  NOAEL  for  systemic 
effects  greater  ithan  1,320  mg/kg/day  • 
limit  of  test.    I 

8.  A  dog  chqonic  feeding  study  with 
picloram  acid  With  a  NOAEL  of  35  mg/ 
kg/day  and  a  LOAEL  of  175  mg/kg/day 
based  on  increased  absolute  and  relative 
liver  weights. 

9.  A  rat  chrdnic  feeding/ 
carcinogenicity  study  with  picloram 
acid  with  a  sy$temic  NOAEL  of  20  mg/ 
kg/day  and  a  ^stemic  LOAEL  of  60  mg/ 
kg/day  based  ^n  increased  size  and 
altered  staining  properties  of 
centrilobular  l^epatocytes  and  increased 
absolute  and/(^r  relative  liver  weights  in 
both  sexes,  ^dgative  for  carcinogenicity. 

10.  A  seconfl  rat  chronic  feeding/ 
carcinogenicity  study  with  picloram 
acid  with  a  syi  itemic  NOAEL  less  than 
250  mg/kg/da; '  and  a  systemic  LOAEL 
of  250  mg/kg/  lay  based  on  increases  in 


the  incidence  and  severity  of 
glomerulonephritis,  blood  in  the  urine, 
decreased  specific  gravity  of  the  urine, 
increased  size  of  hepatocytes  that  often 
had  altered  staining  properties,  increase 
in  the  incidence  of  unilateral  or  bilateral 
renal  papillary  necrosis  and  increases  in 
absolute  and  relative  kidney  weights. 
There  was  no  evidence  of  increased 
tumor  incidence. 

11.  A  mouse  carcinogenicity  study 
with  picloram  acid  with  a  NOAEL  was 
500  mg/kg/day  and  the  LOAEL  was 
1,000  mg/kg/day  based  on  increased 
absolute  and  relative  kidney  weights  in 
males.  There  was  no  evidence  of 
carcinogenicity. 

12.  A  two-generation  rat  reproduction 
study  with  picloram  acid  with  a 
parental  systemic  NOAEL  of  200  mg/kg/ 
day  and  a  reproductive  NOAEL  of  1,000 
mg/kg/day  [Highest  Dose  Tested  (HDT)] 
and  a  Parental  Systemic  LOAEL  of  1,000 
mg/kg/day  based  on  microscopic  lesions 
in  male  (and  some  female)  kidneys, 
blood  in  urine,  decreased  urine  specific 
gravity,  increased  absolute  and  relative 
kidney  weights. 

13.  A  rat  developmental  study 
(picloram  acid)  with  a  maternal  NOAEL 
of  500  mg/kg/day  and  a  developmental 
LOAEL  of  500  mg/kg/day  [Lowest  Dose 
Tested]  t)ased  on  transient  delayed 
ossification  of  5th  stemebrae  (fetuses 
but  not  litters)  and  with  a  maternal 
LOAEL  of  750  rag/kg/day  based  on 
hyperactivity  and  mild  diarrhea  and 
deaths. 

14.  A  rat  developmental  study  with 
the  potassium  salt  of  picloram  with  a 
maternal  NOAEL  of  174  mg/kg/day  and 
a  developmental  NOAEL  of  347  mg/kg/ 
day  [HDT]  and  with  a  maternal  LOAEL 
of  347  mg/kg/day  based  on  excessive 
salivation. 

15.  A  rabbit  developmental  study 
with  the  potassium  salt  of  picloram  with 
a  maternal  NOAEL  of  40  mg/kg/day  and 
a  developmental  NOAEL  of  400  mg/kg/ 
day  [HDT]  and  with  a  maternal  LOAEL 
of  200  mg/kg/day  based  on  reduced 
maternal  weight  gain  during  gestation. 

16.  A  rat  developmental  study  with 
the  isooctyl  ester  of  picloram  with  a 
maternal  fJOAEL  of  100  mg/kg/day  and 
a  developmental  NOAEL  of  1,000  mg/ 
kg/day  [HDT]  and  with  a  maternal 
LOAEL  of  500  mg/kg/day  based  on 
decreased  body  weight  gain  during  early 
gestation. 

17.  A  rabbit  developmental  study 
with  the  isooctyl  ester  of  picloram  with 
a  maternal  NOAEL  of  20  mg/kg/day  and 
a  developmental  NOAEL  of  500  mg/kg/ 
day  [HDT]  and  with  a  maternal  LOAEL 
of  100  mg/kg/day  based  on  an  increase 
in  incidence  of  clinical  signs  (decreased 
feces  at  500  and  decreased  body  weight 
gain  at  100  mg/kg/day  and  above). 


18.  A  rat  developmental  study  with 
the  triisopropanolsunine  salt  of  picloram 
with  a  maternal  NOAEL  of  500  mg/kg/ 
day  and  a  developmental  NOAEL  of 
1,000  mg/kg/day  [HDT]  and  with  a 
maternal  LOAEL  of  1,000  mg/kg/day 
based  on  excessive  salivation,  decreased 
body  weight  gain  and  food 
consumption. 

19.  A  rabbit  developmental  study 
with  the  triisopropanolamine  salt  of 
picloram  with  a  maternal  NOAEL  of  54 
mg/kg/day  and  a  developmental  NOAEL 
of  1,000  mg/kg/day  [HDT]  and  with  a 
maternal  LOAEL  of  180  mg/kg/day 
based  on  increased  rate  of  abortions  at 
1,000  mg/kg/day,  increased  clinical 
signs  at  538  mg/kg/day  and  above  and 
decreased  food  consiunption  and  body 
weight  gain  at  180  mg/kg/day  and 
above. 

20.  In  a  gene  mutation  assay  (Ames 
assay)  picloram  acid  did  not  produce  a 
mutagenic  response  either  in  the 
presence  or  alienee  of  activation.  In  a 
gene  mutation  assay  in  Chinese  hamster 
ovary  (CHO)  cells  picloram  acid  was 
found  to  be  negative  for  inducing 
forward  mutation  with  and  without 
metabolic  activation.  In  gene  mutation 
assay  with  CHO/HGPRT+  cells  picloram 
acid  did  not  induce  a  mutagenic 
response  at  doses  up  to  and  including 
those  generally  associated  with  severe 
cytotoxicity.  In  a  cytogenetics  in  vivo 
study  picloram  acid  did  not  produce 
cytogenetic  effects.  In  an  other 
genotoxic  effects  study  picloram  acid 
was  negative  for  unscheduled  DNA 
synthesis  treated  up  to  cytotoxic  levels. 
In  a  gene  mutation  assay  (Ames  test)  the 
isooctyl  ester  of  picloram  did  not  induce 
a  mutagenic  response  in  the  presence  or 
absence  of  metabolic  activation.  In  a 
gene  mutation  assay  (mammalian  CHO 
cells)  isooctyl  ester  of  picloram  there 
was  no  evidence  of  a  mutagenic 
response  at  any  dosage  level  in  either 
the  S9  activated  trials  or  the  non- 
activated  trials.  In  a  structural 
chromosomal  aberration  assay  isooctyl 
ester  of  picloram  demonstrated  no 
potential  for  inducing  chromosomal 
aberrations.  In  a  micronucleus  test  in 
mice  the  isooctyl  ester  was  found  not  to 
be  clastogenic.  In  a  gene  mutation  assay 
(Ames  test)  the  triisopropanolamine  salt 
of  picloram  did  not  produce  a 
mutagenic  response  either  in  the 
presence  or  al»ence  of  activation.  In  a 
cytogenetics  assay  the 
triisopropanolamine  salt  of  picloram 
was  non-clastogenic  in  mice,  as 
determined  by  lack  of  mutagenic  effect 
at  doses  up  to  lethality.  In  another 
genotoxic  effects  assay  the 
triisopropanolamine  salt  of  picloram 
was  negative  for  inducing  unscheduled 
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DNA  synthesis  at  doses  up  to  toxic 
levels. 

21.  A  rat  metabolism  study  showed 
that  radio-labeled  '^-picloram  acid  is 
rapidly  absorbed,  distributed  and 
excreted  following  oral  and  intra-venous 
(i.v.)  administration.  A  rat  metabolism 
study  demonstrated  that  isooctyl  ester  of 
picloram  is  hydrolyzed  rapidly  to 
picloram  (free  acid)  and  2-ethyl 
bexanol,  and  that  picloram  isooctyl 
ester  does  not  influence  the  excretion  of 
picloram  in  the  rat.  For  the 
triisopropanolamine  salt  of  picloram, 
the  metabolism  study  showed  that  the 
conversion  of  the  salt  to  picloram  was 
not  affected  by  the  presence  of 
triisopropanolamine. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  could  not 
identify  any  toxicological  effects  that 
could  be  attributable  to  a  single  oral 
exposure  (dose)  in  any  of  the  available 
toxicological  studies. 

2.  Short-  and  intermediate-term 
toxicity.  EPA  could  not  identify  any 
toxicological  effects  that  could  be 
attributable  to  short-  or  intermediate- 
term  dermal  or  inhalation  exposure.  No 
systemic  effects  were  observed  in 
available  dermal  studies.  In  addition,  no 
endpoints  for  short-  or  intermediate- 
term  exposure  could  be  identified  from 
available  oral  studies. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  picloram  at  0.2 
mg/kg/day.  This  RfD  is  based  on 
NOAEL  of  20  mg/kg/day  in  the 
combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  with  a 
100-fold  safety  factor  to  accoimt  for 
inter-species  extrapolation  (lOx)  and 
intra-species  variabiUty  (lOx). 

4.  Carcinogenicity.  The  Health  Effects 
Division  Carcinogenicity  Peer  Review 
Committee  has  classified  picloram  acid 
and  its  potassium  salt  as  Group  E  "no 
evidence  of  carcinogenicity"  to  humans 
based  on  the  lack  of  carcinogenicity  in 
rats  and  mice.  A  carcinogenicity  risk 
assessment  is  required  for 
hexachlorobenzene  (HCB)  a  process 
impurity  in  picloram. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  estabUshed  (40 
CFR  180.292)  previously  for  the 
residues  of  picloram,  and  its  salts  in  or 
on  raw  agricultiu'al  commodities  from 
use  on  barley,  grasses,  oats  and  wheat. 
Appropriate  tolerances  are  established 
for  secondary  residues  of  picloram  and 
its  salts  occuiTiug  iii  meat,  milk, 
poultry,  or  eggs.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 


exposures  and  risks  from  picloram  from 
the  proposed  and  registered  uses  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  No 
toxicological  effect  that  could  be 
attributable  to  a  single  oral  exposure 
was  identified,  and  therefore  picloram  is 
not  expected  to  present  an  acute  dietary 
risk. 

ii.  Picloram  chronic  exposure  and 
risk.  The  Reference  Dose  (RfD)  for 
picloram  is  0.02  mg/kg/day.  This  value 
is  based  on  the  systemic  LOAEL  of  200 
mg/kg/day  in  the  rat  chronic  feeding/ 
carcinogenicity  study  with  a  100-fold 
safety  factor  to  account  for  interspecies 
extrapolation  (lOx)  and  intraspecies 
variabiUty  (lOx).  start 

A  Dietary  Risk  Evaluation  System 
(DRES)  chronic  exposure  analysis  was 
conducted  using  established  tolerance 
levels  for  proposed  tolerances,  meat, 
milk  and  eggs,  and  percent  crop  treated 
information  for  cereal  grains  to  estimate 
dietary  for  the  general  population  and 
22  subgroups.  The  chronic  analysis 
showed  that  dietary  exposure  for  non- 
nursing  infants  (the  subgroup  vrith  the 
highest  exposure)  would  be  2%  of  the 
Reference  Dose  (RfD).  The  exposure  for 
the  general  U.S.  population  would  be 
less  than  1%  of  the  RfD. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (1) 
That  the  data  used  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  (2)  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  (3)  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows.  A  routine 
chronic  dietary  exposure  analysis  for 
picloram  was  based  on  2%  of  cereal 
grain  crop  treated.  The  Agency  believes 
that  the  three  conditions  listed  above 
have  been  met.  With  respect  to  (1),  EPA 
finds  that  the  (PCT)  information 
described  above  for  picloram  used  on 
cereal  grains  is  reliable  and  has  a  valid 


basis  based  on  past  pesticide  use 
surveys.  Approval  of  crop  rotation  of  the 
minor  use  corp  sorghum  after  treatment 
with  picloram  is  not  likely  to  significant 
increase  the  percentage  of  the  total  U.S. 
cereal  grains  treated  with  picloram.  As 
to  (2)  and  (3),  regional  consimiption 
information  and  consumption 
information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
picloram  may  be  applied  in  a  particular 
area. 

iii.  HCB  (hexachlorobenzene)  chronic 
exposure  and  risk.  EPA  calculated  the 
chronic  dietary  carcinogenic  risk  from 
all  known  pesticidal  sources  of  HCB, 
including  picloram.  Eight  pesticides 
were  included  in  the  calculations,  three 
of  which  were  major  contributors  to 
HCB  levels  in  the  diet:  chlorothalonil, 
pentachloronitrobenzene  and  picloram. 
The  estimated  dietary  carcinogenic  risk 
for  HCB  from  all  known  pesticidal 
sources  is  6.3  x  10''  which  is  less  than 
the  1x10"*  point  which  is  generally 
considered  to  be  negligible. 

2.  From  drinking  water-  i.  Acute  risk. 
Because  no  acute  dietary  endpoint  was 
determined,  no  acute  risk  is  expected. 

ii.  Chronic  risk.  Based  on  the  chronic 
dietary  (food)  exposure  and  using 
default  body  weights  and  water 
consumption  figures  [70  kg  weight/2L 
water  consumed  (aduh  male),  60  kg/2L 
(aduh  female),  and  10  kg/lL  (child)],  the 
chronic  drinking  water  levels  of  concern 
(DWLOC)  for  drinking  water  were 
calculated.  To  calculate  the  DWLOC,  the 
chronic  dietary  food  exposure  was 
subtracted  from  the  RfD. 

DWLOCcxnmic  =  (chronic  water  exposure 
(mg/kg/day)  x  (body  weight)l/[consumption 
(L)  X  10-J  mg/jig] 

where  chronic  water  exposure  (mg/kg/ 
day)  =  (RfD  -  (chronic  food  +  residential 
exposure)  (mg/kg/day)] 

The  results  are  summarized  in  the 
following  Table: 
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opuJation  Subgroups 


U.S.  Poputetion 

Females  (13-19  i|eafs  okJ.  not  pregnant  or  nursing) 
NofvNursing  Infaitts  (<  lyr  oW)  


Chronic  Scenario 


RfDmg/kg/ 
day 


0.20 
0.20 
020 


Food  Expo- 
sure mgAcg/ 
day 


0.0011 

0.00090 

0.0043 


Maximum 
Water  Ex- 
posure mg/ 
kg/day2 


0.20 
0.20 
020 


DWLOC 
(UQ^L) 


7000 
6000 
2,000 


SCI- 

GR0W2 

EEC  Oig/L)3 


379 

379 
379 


GENEEC 
EEC  (ng/L)3 


103.1 
103.1 
103.1 


'  Population  sutaroups  chosen  were  US.  population  (70  l<g.  body  weight  assumed),  the  adult  female  subgroup  with  the  highest  food  exposure 

5  ko    horiw  wmr«it  a«»iimort^  anrl  tha  .nfanf/^h.lH  o.,K^,~.^  ..^  t^  highest  fOOd  expOSUre  (10  '--    •-'--■    -^--^ ^  oA^wouio 

ARC  from  ORES  (mg/kg/day). 


(60  Ka  body  *®*flf;J,^j;JJJ]|®^2  ?i!fl/^/w"  >    "itl'l?  ?.^°^  ^.^*]!9^?!I"2R?  exposure  (10  l<g.  body  we^ht  assumed) 


sr  Exposure  (mg/kg/day)  «  RfD  (mg/kg/day) 
3  The  crop  proqucing  the  highest  level  was  used. 


For  the  most  highly  exposed 
populations  subgroup,  non-nursing 
infants  (<  1  yeat  old),  chronic  dietary 
(food  only)  exposure  occupies  2%  of  the 
RfD.  The  chronic  drinking  water  level  of 
concern  (DWLOC)  for  non-nursing 
infants  (<  1  yr  old)  is  2,000  ng/L  (ppb). 
The  GENEEC  model  predicted  that  with 
the  present  use  battem,  the  56-day 
average  picloram  surface  water 
concentration  for  the  highest 
appUcation  rate  (2  lbs/A)  would  be 
103.1  Mg/L  (ppbj.  The  SCI-GROW2 
model  estimated  that  the  ground  water 
concentration  from  the  current  uses  of 
picloram  for  tha  highest  appUcation  rate 
would  be  379  ng/L  (ppb).  Therefore, 
exposure  from  water  is  below  DWLOC 
for  chronic  dietary  exposure  for  any  of 
the  populations  examined. 

iii.  Dietary  cancer  risk  for 
hexachJorobenz^ne  (HCB)  -  (combined 
food  and  water).  HCB  is  persistent  and 
relatively  immobile  in  the  envirorunent. 
Based  on  the  high  binding  potentials  of 
HCB,  contamination  of  ground  water 
resources  is  relatively  unlikely.  The 
dietary  cancer  risk  for  HCB  from  all 
pestiddal  uses  i$  6.3  x  10-^.  In  order  to 
calculate  a  DWLOC  for  HCB.  the 
Anticipated  Residue  Contribution 
(ARC's)  for  each  of  the  pesticides 
included  in  the  ask  calculation  are 
needed.  Although  a  few  significant 
figures  are  lost  with  this  calculation,  an 
estimate  of  the  overall  dietary  exposure 
can  be  made  by  dividing  the  risk  value 
by  the  Q*.  The  calculation  is  as  follows: 
(6.3  X  IO-VI.02  4  6.2  x  10-').  Based  on 
summaries  of  monitoring  data  and  fate 
properties,  long  term  concentrations  of 
HCB  in  filtered  s^ace  water  are  not 
likely  to  exceed  io  ppt  or  0.01  ppb.  The 
amount  of  HCB  in  water  is  also 
estimated  from  u^s  of  other  chemicals 
with  HCB  as  an  i^npurity,  not  just 
picloram.  The  chh)nic  water  exposure  is 
calculated  by  dividing  the  negligible 
risk  (1.0  X  10-*)  by  the  Q*  and 
subtracting  from  that  the  chronic  food 
plus  residential  eeq)osure.  1.0  x  10-*/ 
1.02  mg/kg/day  '  =  9.8  x  10-''  mg/kg/day. 
Using  the  equation  for  calculating  the 
DWLOC  (ppb).  thfe  DWLOC  for  the 


general  population  for  dietary  cancer 
risk  for  HCB  from  all  pesticidal  uses  is 
calculated  as  follows: 

9.8  X  10-^  mg/kg/day  x  70kg/2L  x  lO-^  mg/ 
\ig  =  0.034  Mg/L  (ppb) 

The  DWLOC  of  0.034  ppb  is  greater  than 
0.01  ppb,  the  maximum  concentration 
of  HCB  estimated  in  surface  water. 

3.  From  non-dietary  exposure. 
Picloram  is  a  Restricted  Use  Pesticide 
that  has  no  residential  uses.  For  uses 
cvurently  registered  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act.  rights-of-way.  forestry,  pastures, 
range  lands,  and  small  grains;  entry  into 
a  treated  area  soon  after  the  application 
of  picloram  is  limited  by  the  re-entry 
restrictions  on  the  picloram  labels.  Non- 
dietary  exposure  to  picloram  will  be 
minimal  for  the  general  population. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Picloram  is  a  pyridine  carboxyUc  acid 
herbicide.  Other  herbicides  in  this  class 
include  clopyralid.  quinclorac  and 
thiazopyr. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
picloram  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cimiulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
picloram  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  picloram  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 


cimiulative  effects  of  such  chemicals, 
see  the  Final  Rule  for  Bifenthrin 
Pesticide  Tolerances  (62  FR  62961, 
November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Picloram  is  not  expected 
to  pose  an  acute  risk. 

2.  Chronic  risk.  The  Reference  Dose 
(RfD)  for  picloram  is  0.02  mg/kg/day. 
This  value  is  based  on  the  systemic 
LOAEL  of  200  mg/kg/day  in  the  rat 
chronic  feeding/carcinogenicity  study 
with  a  100-fold  safety  factor  to  account 
for  interspecies  extrapolation  (lOx)  and 
intraspecies  variabihty  (lOx).  The 
dietary  exposure  for  non-nursing  infants 
(the  subgroup  with  the  highest 
exposure)  is  2%  of  the  Reference  Dose 
(RfD).  The  exposure  for  the  general  U.S. 
population  would  be  less  than  1%  of  the 
RfD. 

The  drinking  water  level  of  concerns 
(DWLOCs)  for  chronic  exposiure  to 
picloram  in  drinking  water  calculated 
for  U.S.  population  was  7,000  parts  per 
billion  (ppb)  assiuning  that  an  adult 
weighs  70  kg  and  consumes  a  maYimiifn 
of  2  liters  of  water  per  day,  for  females 
13-19  years  old  (not  pregnant  or 
nursing)  the  DWLOC  was  6,000 
assuming  that  an  adult  female  weighs  60 
kg  and  constunes  a  maximum  of  2  liters 
of  water  per  day,  and  for  children  (1  - 
6  years  old)  the  DWLOC  was  2.000  ppb 
assiuning  that  a  child  weighs  10  kg  and 
consumes  a  maximiun  of  1  hter  of  water 
per  day. 

The  drinking  water  estimated 
concentration  (DWECs)  for  groundwater 
(picloram  acid)  calculated  from  the 
highest  application  rate  for  the  56  day 
average  is  379  ppb  which  does  not 
exceed  DWLOC  of  2.000  ppb  for 
children  (1-6  years  old).  The  DWEC  for 
surface  water  based  on  the  computer 
model  Generic  Expected  Environmental 
Concentration  (GENEEC)  was  calculated 
to  be  103.1  ppb  for  chronic 
concentration  (parent  picloram  and 
degradate  thiadone)  which  does  not 
exceed  the  DWLOC  of  2.000  ppb  for 
children  (1-6  years  old).  From 
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groundwater  monitoring  the  maximiun 
concentration  reported  was  4.6  ppb. 
Picloram  is  regulated  under  the  Safe 
Drinking  Water  Act  (SDWA).  Water 
supply  systems  are  required  to  sample 
for  it.  A  Maximum  Contaminate  Level 
(MCL)  of  500  ppb  and  a  1-10  day  health 
advisory  of  20,000  ppb  have  been 
establi^ed. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
picloram  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  picloram,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
e^cts  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  There  is  no  indication  of 
increased  sensitivity  to  young  rats  or 
rabbits  following  pre-  and/or  post-natal 
exposure  to  picloram  in  the  standard 
developmental  and  reproductive 
toxicity  studies,  there  was  no  indication 
that  picloram  is  a  neurotoxic  herbicide. 
Therefore,  a  10-fold  safety  factor  for 
children  and  infants  is  not  required  to 
be  used  in  the  aggregate  dietary  acute 
and  chronic  risk  assessments. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals         ^-  International  Residue  Umits 

The  natiu«  of  the  residue  in  rotated 
sorghum  is  adequately  imderstood.  The 
residues  of  concern  for  the  tolerance 
expression  are  picloram  and  its  salts. 
Appropriate  tolerances  are  established 
to  cover  any  secondary  residues  which 
would  occiu'  in  animal  commodities 
from  the  proposed  and  registered  uses. 


Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow.  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  PesUcide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Room  101 FF,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703-305-5229). 

C.  Endocrine  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  himians  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  effect***."  The 
Agency  is  currently  working  with 
interested  stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3, 1999)  to  implement 
this  program.  At  that  time.  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects. 

D.  Magnitude  of  Residues 

Due  to  the  data  gap,  an  aspirated  grain 
fraction  study;  EPA  believes  it  is 
inappropriate  to  establish  permanent 
tolerances  for  the  proposed  use  of 
picloram  at  this  time.  EPA  beUeves  that 
the  existing  data  support  tolerances  to 
December  31,  2000.  The  nature  of  the 
residue  in  plants  is  adequately 
understood  for  the  purposes  of  these 
tolerances. 


B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method,  gas 
chromatography/mass  spectrometry 
with  selected  ion  monitoring,  is 
available  for  enforcement  purposes. 


There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximimi  Residue 
Levels  (MRLs)  for  picloram. 

F.  Rotational  Crop  Restrictions 

Tolerances  for  indirect  or  inadvertent 
residues  of  picloram  and  its  potassium 
salt  established  by  this  regulation  will 
cover  any  residues  in  sorghum  planted 
in  treated  fields  in  accordance  with  the 
restrictions  that  appear  on  the  labeling 
proposed  for  registration  under  the 
Federal  Insecticide  Fungicide  and 
Rodenticide  Act  (FIFRA),  as  amended. 


rV.  Conclusion 

The  analysis  for  picloram  and  its  salts 
using  crop  tolerances,  percentage  of 
crop  estimates,  and  estimated  drinking 
water  concentrations  for  all  population 
subgroups  examined  by  EPA  shows  the 
proposed  rotation  to  sorghum  from  the 
registered  uses  of  picloram  will  not 
cause  exposure  at  which  the  Agency 
believes  there  is  an  appreciable  risk 
during  the  period  of  time  for  the 
tolerance.  Therefore  EPA  concludes 
there  is  a  reasonable  certainty  of  no 
harm  from  aggregate  exposure  to 
picloram.  Based  on  the  information 
cited  above,  EPA  has  determined  that 
establishing  tolerances  for  the  residues 
of  the  herbicide,  picloram  in  or  on 
aspirated  grain  fractions  at  4.0  ppm, 
sorghimfi  grain  at  0.3  ppm,  sorghum 
grain  forage  at  0.2  ppm  and  sorghum 
grain  stover  at  0.5  ppm  will  be  safe. 
These  tolerances  will  expire  and  be 
revoked  on  December  31,  2000. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  8, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i)  or  a  request  for  a  fee 
waiver.  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestc-'s  contentions 
on  such  issues,  and  a  suiiimary  of  any 
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evidence  relie|d  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  th|t  the  materied  submitted 
shows  the  following:  There  is  genuine 
and  substanti41  issue  of  fact;  there  is  a 
reasonable  polsibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  iksues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary:  and  Resolution  of  the  factual 
issues  in  the  nkanner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  reqi)ested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  jof  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  exce^jt  in  accordance  with 
procedures  set;  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  n(^t  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OFP-300748].  A  public  version 
of  this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBlL  is  available  for 
inspection  froip  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Bublic  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Officei  of  Pesticide  Programs, 
Environmental]  Protection  Agency, 
Crystal  Mall  *i,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

The  official  ijecord  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form,  j^ccordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  p4per  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  incluqe  all  comments 
submitted  dire<itly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintaiiled  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 


VII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
special  considerations  as  required  by 
Executive  Order  12898.  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  h4inority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  fit)m  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 


consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  efi'ective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
v«th  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
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Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that 

before  a  rule  may  take  effect,  the  Agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22, 1998. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  In  Part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.292  is  amended  by 
designating  the  existing  text  as 
paragraph  (a),  adding  a  paragraph 
heading  and  designating  the  text 
following  the  paragraph  heading  as 
paragraph  (a)(1);  by  adding  and 
reserving  with  headings  paragraphs  (b) 
and  (c);  and  by  adding  paragraph  (d)  to 
read  as  follows: 

§  180.292    PIcloram;  tolerances  for 
residues. 

(a)  General.  (1)  *    *     * 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolemnces  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
Tolerances  are  established  for  indirect 
or  indadvertent  residues  of  the 
herbicide  picloram,  4-amino-3,5,6- 
trichloropicoliuic  acid,  from  application 
of  its  potassium  form  on  barley,  fallow 
cropland,  oats,  and  wheat  in  or  on  the 
following  raw  agricultural  commodities: 


Comnxxlily 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Aspirated  grain 
fractions  

Sorghum  grain  .. 

Sorghum  grain, 
forage  

Sorghum  grain, 
stover 

4.0 
0.3 

0.2 

0.5 

12«1/00 
12/31/00 

12/31/00 

12AJ1/00 

PART  185-[AMENDED] 

2.  In  Part  185: 

a.  The  authority  citation  continues  to 
read  as  follows: 
Authority:  21  U.S.C.  346a  and  348. 


§  185.4850— [Partially  Redesignated 
and  Removed] 

b.  The  text  of  §  185.4850,  including 
the  table,  is  redesignated  as  paragraph 
(a)(2)  of  §  180.292.  The  remainder  of 
§  185.4850  is  removed. 

PART  186-{AMENDED] 

3.  In  Part  186: 

a.  The  authority  citation  continues  to 
read  as  follows: 
Authority:  21  U.S.C.  342.  348,  and  371. 


§  186.4850    [Partially  Redesignated  and 
Removed] 

b.  The  text  of  §  186.4850,  including 
the  table,  is  redesignated  as  paragraph 
(a)(3)  of  §  180.292.  The  remainder  of 
§  186.4850  is  removed. 

[FR  Doc.  9&-34830  Filed  12-31-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Parts  653  and  654 
[Docket  No.  FTA-e8-3474] 
RIN  2132-AA61 

"Maintenance"  Under  Definition  of 
Safety-Sensitive  Functions  in  Drug  and 
Alcohol  Rules 

AGENCY:  Federal  Transit  Administration, 

DOT. 

action:  Final  rule. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  amending  its 
regulations  to  require  drug  and  alcohol 
testing  of  all  maintenance  workers, 
including  those  engaged  in  engine, 
revenue  service  vehicle,  and  parts 
rebuilding  and  overhaul.  This  change 
will  eliminate  the  distinction  between 


maintenance  workers  involved  in  on- 
going, daily  maintenance  and  repair 
work  and  those  who,  on  a  routine  basis, 
perform  rebuilding  and  overhauling 
work. 

EFFECTIVE  DATE:  February  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Judy  Meade,  Director  of 
the  Office  of  Safety  and  Security  (202) 
366-2896  (telephone)  or  (202)  366-7951 
(fax).  For  legal  issues:  Michael  Connelly, 
Office  of  the  Chief  Counsel  (202)  366- 
4011  (telephone)  or  (202)  366-3809 
(fax).  Electronic  access  to  this  and  other 
rules  may  be  obtained  through  FTA's 
Transit  Safety  Bulletin  Board  at  1-800- 
231-2061.  or  through  the  FTA  World 
Wide  Web  home  page  at  http:// 
www.fla.dot.gov;  both  services  are 
available  seven  days  a  week. 
SUPPLEMENTARY  INFORMATION:  On  March 
2, 1998,  FTA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
proposing  to  amend  its  drug  and  alcohol 
rules  to  require  testing  all  maintenance 
workers,  including  those  engaged  in 
engine,  revenue  service,  and  parts 
rebuilding  and  overhaul.  The  NPRM 
came  in  response  to  concern  that  FTA 
was  permitting  a  segment  of  workers 
who  routinely  performed  safety- 
sensitive  functions  to  evade  otherwise 
apphcable  drug  and  alcohol  testing. 
FTA  received  11  comments  over  a  three- 
month  period. 

I.  "Maintenance" 

Comments 

Of  the  11  comments  received,  seven 
favored  adoption  of  the  proposed 
amendment;  foiu'  commenters  opposed. 
Those  in  favor  of  the  amendment  noted 
that  employees  performing  routine 
repair  and  those  performing  overhaul 
and  rebuilding  should  be  treated 
similarly.  The  workers  performing  those 
tasks  are  drawn,  generally,  from  the 
same  pool  of  applicants,  and  perform 
equally  important  tasks.  Those  opposed 
to  the  amendment  generally  focused  on 
a  perceived  increased  cost  in  securing 
contractors  able  to  perform  overhaul 
and  rebuilding  functions.  Comments  on 
the  NPRM,  as  well  as  suggestions  from 
those  generally  in  favor  of  the 
amendment,  include: 

— Three  commenters  (Bloomington- 
Normal  (Illinois)  PubUc  Transit  System 
(B-NPTS)),  the  Bay  Area  (Cahfomia) 
Transit  Drug  Testing  Task  Force,  and 
the  Los  Angeles  County  Metropolitan 
Transportation  Authority  (LACMTA) 
expressed  concern  that  "extending" 
testing  to  contract  maintenance  workers 
would  increase  the  cost  to  both  the 
grantee  and  the  contractor.  The  Task 
Force  and  LACMTA  Loth  suggest  that 
some  of  their  overhaul  and  rebuilding 
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work  occurs  on  an  irregular,  "as 
needed"  basia  The  B-NPTS  suggests 
that  its  contractor  should  certify  those 
workers  who  perform  maintenance  and 
overhaul  worl,  and  subject  only  those 
workers  to  thd  testing  rules. 

— New  Flyer  of  America,  Inc.,  an 
original  equipment  manufacturer 
(OEM),  believes  the  FTA  should  extend 
its  present  exemption  for  OEM  work 
periformed  under  warranty,  to  any  work 
performed  by  an  OEM,  whether  under 
warranty  or  npt.  New  Flyer  suggests  that 
differentiating  between  OEM  warranty 
and  non-warr«nty  work  is  an  "artificial 
distinction"  posing  "substantial  cost" 
on  OEMs  that  perform  overhaul  and 
rebuilding  maintenance  work. 

— The  Washington  Metropolitan  Area 
Transit  Authority  (WMATA)  favors 
adoption  of  the  rule.  It  further  suggests 
that  FTA  add  the  phrase  "employees 
and  contractoK"  to  the  definition  of 
safety-sensitive  employees  and  delete 
the  word  "on-|oing"  before  the  word 
"repairs."        i 

Discussion      \ 

When  these  ^les  were  first 
considered  in  the  early  1990s,  and 
published  in  Ffebruary  1994,  FTA's 
underlying  assumption  was  that  all 
maintenance  workers  who  performed  a 
safety-sensitive  function  would  be 
subject  to  the  qules.  As  noted  in  the 
March  1998  Ni*RM  and  below,  the  1994 
Regulatory  Impact  Analysis  assiuned  all 
maintenance  workers  would  be  covered 
by  the  regulation;  at  that  Ume,  no 
distinction  wa$  made  between  routine 
and  "less  routine"  maintenance.  In 
November  1994,  the  FTA,  through  a 
letter  of  interpretation,  created  an 
exemption  to  the  rules'  general 
applicability.  IJFnder  the  exemption, 
workers  perfortning  daily,  "routine" 
maintenance  would  still  be  subject  to 
the  rule,  while  those  performing  what 
the  FTA  descrilaed  as  "less  routine" 
work,  such  as  Rebuilding  and 
overhauling,  were  exempt.  With  this 
final  rule,  FTA  reverses  its  position, 
because  to  do  90  is  pro-safety  (all 
maintenance  workers  that  perform 
safety-sensitive  work  should  be  subject 
to  the  rules)  and  because  similarly 
situated  maintinance  workers  will  be 
treated  equallyj 

FTA  disagrees  with  the  concerns 
expressed  by  the  Task  Force  and 
LACMTA.  It  is  not  acceptable  that 
contractors,  when  performing  safety- 
sensitive  work  In  furtherance  of  pubic 
safety,  should  be  exempt  from  the  rules 
simply  because  they  are  contractors.  As 
noted  above,  a  goal  of  this  rule  is  to  treat 
similarly  situated  employees  equally. 
LACMTA  and  the  Task  Force  would 
have  the  FTA  t^t  the  grantee's  own 


employees,  or  a  contractor's  employees 
that  perform  routine  work,  differently 
than  a  contractor's  employee  performing 
rebuilding  and  overhaul  work.  Because 
both  kinds  of  work  (on-going  routine 
maintenance  and  rebuilding/overhaul) 
are  safety-sensitive,  we  see  no  reason  to 
distinguish  the  two. 

We  agree,  though,  that  if  the  overhaul/ 
rebuilding  work  is  done  on  an  ad  hoc 
or  one-time  basis,  where  there  is  no 
long-term  contract  between  the  grantee 
and  its  contractors,  subjecting  the 
contractor's  employees  to  the  rules 
would  be  unduly  burdensome. 

FTA  disagrees  with  New  Flyer's 
request  that  we  exempt  OEMs 
completely  fi'om  the  rules,  while 
requiring  other  maintenance  and 
rebuilding  workers  and  contractors  to 
comply  with  the  rules.  We  also  decline 
to  act  on  the  Amalgamated  Transit 
Union's  request  that  FTA  remove  the 
present  OEM  warranty  exemption.  We 
believe  the  exemption  to  be  a  balance 
between  the  needs  of  OEMs  to  control 
costs,  while  at  the  same  time,  promoting 
the  safety  of  the  riding  public. 

FTA  intends  to  keep  the  phrase  "on- 
going" in  the  definition,  as  it 
appropriately  describes  the  category  of 
repair  subject  to  the  rules  (on-going, 
daily  repair).  As  to  the  suggestion  Uiat 
the  definition  of  safety-sensitive  include 
the  phrase  "employees  and 
contractors,"  we  note  that  the  rules 
describe  safety-sensitive  functions;  the 
rules  do  not  define  safety-sensitive 
persons. 

n.  Regulatory  Analysis  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866  or  under  the 
Department's  Regulatory  Policies  and 
Procedures.  There  are  no  significant 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
The  Regulatory  impact  Analysis  used 
for  the  original  1994  rules  assiuned  that 
all  maintenance  workers  would  be 
covered  by  the  rules.  By  interpretation 
in  1994,  FTA  created  a  limited 
exemption  firom  testing  for  safety- 
sensitive  workers  who  performed  "less 
routine"  maintenance  such  as 
rebuilding  and  overhauling  engines, 
parts,  and  revenue  service  vehicles.  We 
now  eliminate  that  exemption. 
Therefore,  the  Department  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  transit  systems;  this  rule 
merely  restores  maintenance  workers 
who  overhaul  and  rebuild  engines, 
parts,  and  revenue  service  vehicles  to 
the  pool  of  safety-sensitive  workers  to 
be  tested.  This  rule  does  not  contain 
new  information  collection 
requirements  for  purposes  of  the 


Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501-3520.  The  agency  has 
determined  that  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply  to  this 
rulemaking;  this  rule  will  cost  State, 
local  and  tribal  governments  less  than 
$100  million  annually. 

List  of  Subjects  in  49  CFR  Parts  653  and 
654 

Alcohol  testing.  Drug  testing,  Grant 
programs-transportation,  Mass 
transportation.  Reporting  and 
recordkeeping  requirements,  Safety, 
Safety-sensitive.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble.  FTA  is  amending  Title  49 
Code  Federal  Regulations,  parts  653  and 
654  as  follows: 

PART  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  653 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331. 49  CFR  1.51. 
S  653.7    [Amandad] 

2.  Section  653.7  is  amended  by 
revising  paragraph  (4)  in  the  definition 
of  "safety-sensitive  function"  to  read  as 
follows: 

§663.7    Dafinltiona. 

*        *        »        »        • 

Safety-Sensitive  Function*  *  * 

(4)  Maintaining  (including  repairs, 
overhaul,  and  rebuilding)  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service,  imless  the  recipient 
receives  funding  under  49  U.S.C.  5309, 
is  in  an  area  less  than  50,000  in 
population  and  contracts  out  such 
services,  or  funding  under  49  U.S.C. 
5311  and  contracts  out  such  services. 


PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  654 
continues  to  read  as  follows. 

Authority:  49  U.S.C  5331,  49  CFR  1.52. 

2.  Section  654.7  is  amended  by 
revising  paragraph  (4)  in  the  definition 
of  "safety-sensitive  function"  to  read  as 
follows: 

§654.7    DeflnKions. 


Safety-Sensitive  Function*  *  * 

(4)  Maintaining  (including  repairs, 
overhaul,  and  rebuilding)  a  revenue 
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service  vehicle  or  equipment  used  in 
revenue  service,  unless  the  recipient 
receives  funding  under  49  U.S.C.  5309, 
is  in  an  area  less  than  50,000  in 
population  and  contracts  out  such 
services,  or  ftmding  under  49  U.S.C. 
5311  and  contracts  out  such  services. 
***** 

Issued  on:  December  23, 1998. 
Gordon  J.  Linton, 
Administrator 

(FR  Doc.  99-111  Filed  1-4-99;  8:45  am) 
BItUNQ  COOe  4»1»-67-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  122398E] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fishery;  Minimum  Clam  Size 
for  1999 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  suspension  of  siuf 

clam  minimiun  size  limit. 


summary:  NMFS  informs  the  public  that 
the  minimum  size  limit  of  4.75  inches 
(12.065  cm)  for  Atlantic  surf  clams  is 
suspended  for  the  1999  fishing  year. 
The  intended  effect  is  to  relieve  the 
industry  from  a  regulatory  burden  that 
is  not  necessary  as  the  majority  of  surf 
clams  harvested  are  larger  than  the 
minimum  size  limit. 
DATES:  January  1. 1999,  through 
December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Gouveia.  Fishery  Management 
SpeciaUst,  978-281-9280. 
SUPPLEMENTARY  INFORMATION:  Federal 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
(FMP)  allow  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  to  suspend 
annually  by  publication  of  an 
announcement  in  the  Federal  Register, 
the  minimum  size  limit  for  Atlantic  surf 
clams  (50  CFR  648.72(c)).  This  action 
may  be  taken  unless  discard,  catch,  and 
survey  data  indicate  that  30  percent  of 
the  Atlantic  surf  clam  resource  is 
smaller  than  4.75  inches  (12.065  cm) 
and  the  overall  reduced  size  is  not 
attributable  to  beds  where  growth  of  the 
individual  clams  has  been  reduced 
because  of  density-dependent  factors. 


At  its  August  meeting,  the  Mid- 
Atlantic  Fishery  Management  Coimcil 
(Council)  accepted  the 
recommendations  of  its  Surf  Clam/ 
Ocean  Quahog  Committee  and  voted  to 
recommend  that  the  Regional 
Administrator  suspend  the  minimum 
size  limit  for  surf  clams  in  1999. 
Commercial  surf  clam  shell  length  data 
for  1998  indicate  that  only  11.3  percent 
of  the  samples  were  composed  of  surf 
clams  that  were  less  than  4.75  inches 
(12.07  cm).  Based  on  these  data,  the 
Regional  Administrator  adopts  the 
Council's  recommendation  and 
publishes  this  announcement  to 
suspend  the  minimum  size  limit  for 
Atlantic  surf  clams  for  the  period 
January  1, 1999,  through  December  31, 
1999. 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et.  seq. 

Dated:  December  29, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  98-34834  Filed  12-30-98;  3:06  pmj 

B4LUN0  COOE  3510-22-F 

DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  679 

[Docket  No.  981222313-8320-02;  I.D. 
122898C1 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Closures  of  Specified 
Qroundflsh  Fisheries  In  the  Bering  Sea 
and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure^ 

SUMMARY:  NMFS  is  closing  specified 
groimdfish  fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  prohibited 
species  bycatch  allowances  and  directed 
fishing  allowances  specified  for  the 
1999  interim  total  allowable  catch 
(TAC)  amounts. 

DATES:  Effective  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1, 1999,  until 
superseded  by  the  notice  of  Final  1999 
Harvest  Specification  for  Groundfish, 
which  will  be  published  in  the  Federal 
Register. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  die  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with  §  679.20(d).  if  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  determines 
that  the  amount  of  a  target  species  or 
"other  species"  category  apportioned  to 
a  fishery  v«ll  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  (§697.20(d)(l)(iii)).  Similarly, 
under  §  679.21(e),  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut, 
red  king  crab,  or  C.  bairdi  Tanner  crab 
for  a  specified  area  has  been  reached, 
the  Regional  Administrator  will  prohibit 
directed  fishing  for  each  species  in  that 
category  in  the  specified  area. 

NMFS  will  publish  interim  1999 
harvest  specifications  for  these 
groundfish  fisheries  in  the  January  4, 
1999,  pubUcation  of  the  Federal 
Register.  The  Regional  Administrator 
has  determined  Uiat  the  interim  TAC 
amounts  of  the  following  species  will  be 
reached  and  will  be  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  prior  to 
the  time  that  final  specifications  for 
groundfish  are  likely  to  be  in  effect  for 
the  1999  fishing  year.  Consequently,  in 
accordance  with  §679.20(d)(i),  the 
Regional  Administrator  establishes 
these  interim  TAC  amounts  as  directed 
fishing  allowances. 
Pollock:  Bogoslof  District 
Pacific  ocean  perch:  Bering  Sea  subarea 
"Other  rockfish":  Bering  Sea  subarea 
"Other  red  rockfish":  Bering  Sea 

subarea 
Sharpchin/northem  rockfish:  Aleutian 

Islands  subarea 
Shortraker/rougheye  rockfish:  Aleutian 

Islands  subarea 
"Other  rockfish":  Aleutian  Islands 
subarea 


K 
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Further,  the  Regional  Administrator 
finds  that  thest  directed  fishing 
allowances  wiU  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  wi|h  §  679.20(d),  NMFS  is 
prohibiting  directed  fishing  for  these 
species  in  the  specified  areas.  In 
addition,  the  Lqterim  BSAI  halibut 
bycatch  allowance  specified  for  the 
trawl  rockfish  fishery  and  the  trawl 
Greenland  turbot/arrowtooth  flounder/ 
sablefish  fisheiy  categories,  defined  at 
§679.21(e)(3)(iv)(C)  and  (D).  is  0  mt.  In 
accordance  with  §679.21(e)(7)(iv), 
therefore,  NMFS  is  prohibiting  directed 
fishing  for  the  following  species: 
Rockfish  by  vessels  using  trawl  gear: 

BSAI 
Greenland  turbpt/arrowtooth  flounder/ 

sablefish  by  Vessels  using  trawl  gear: 

BSAI 

These  closures  will  be  in  effect 
beginning  at  OOpl  hours.  A.l.t.,  January 
1, 1999,  imtil  s«perseded  by  the  notice 
of  Final  1999  Initial  Harvest 
Specifications  fbr  Groundfish. 

The  maximum  retainable  bycatch 
amounts  at  §  67)9.20  (e)  and  (f)  apply  at 
any  time  during  a  fishing  trip  while 
these  closures  are  in  effect.  These 
closures  to  directed  fishing  are  in 
addition  to  closlues  and  prohibitions 
found  in  regulations  at  50  CFR  part  679. 
Refer  to  §  679.2  for  definitions  of  areas. 
In  the  BSAI.  "Other  rockfish"  includes 
S^xtstes  and  S^Mstolobus  species, 
except  for  Pacific  ocean  perch  and  the 
"other  red  rockfish"  species.  "Other  red 
rockfish"  includes  shortraker,  rougheye, 
sharpchin,  and  northern  rockfish. 

NMFS  may  ii^plement  other  closiues 
under  the  interim  specifications,  at  the 
time  the  notice  of  Final  1999  Initial 
Harvest  Specifioations  are  implemented 
or  during  the  16199  fishing  year,  as 
necessary  for  effective  conservation  and 
management. 

Qassification 

This  action  islrequired  by  §  679.20 
and  is  exempt  fQom  review  imder  E.O. 
12866.  I 

This  action  responds  to  the  interim 
TAG  limitation^  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1999  haivest  specifications  for 
groundfish  for  tie  BSAI.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  interim  TAG  of 
several  groundfish  species  in  the  BSAI. 
A  delay  in  the  elective  date  is 
impracticable  a4d  contrary  to  the  public 
interest.  The  fleet  will  begin  to  harvest 
groundfish  on  Japuary  1,  1999.  Further 
delay  would  onlV  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  f^r  30  days.  Accordingly, 


under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  29, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  98-34832  Filed  12-30-98;  3:06  pm] 
BNJJNQ  CODE  3610-22-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981222314-8321-02;  I.D. 
122898B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Closures  of  Specified 
Groundfish  Fisheries  in  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Gommerce. 
ACTION:  Glosvue. 

SUMMARY:  NMFS  is  closing  specified 
groundfish  fisheries  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  directed 
fishing  allowances  specified  for  the 
1999  interim  total  allowable  catch 
(TAG)  amoimts  for  the  GOA. 
DATES:  Effective  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1,  1999,  until 
superseded  by  the  notice  of  Final  1999 
Harvest  Specification  for  Groimdfish, 
which  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fimmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(d),  if  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  determines 
that  the  amount  of  a  target  species  or 
"other  species"  category  apportioned  to 
a  fishery  will  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  If  the  Regional 


Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  GOA 
Regulatory  Area  or  district 
(§697.20(d)(l)(iii)). 

NMFS  will  publish  interim  1999 
harvest  specifications  for  these 
groundfish  fisheries  in  the  January  4, 
1999,  publication  of  the  Federal 
Register.  The  Regional  Administrator 
has  determined  that  the  following 
interim  TAC  amounts  will  be  reached 
and  are  necessary  as  incidental  catch  to 
support  other  anticipated  groundfish 
fisheries  prior  to  the  time  that  final 
specifications  for  groimdfish  are  likely 
to  be  in  effect  for  the  1999  fishing  year 
Thomyhead  rockfish:  entire  GOA 
Atka  mackerel:  entire  GOA 
Sablefish:  entire  GOA 
Shortraker/rougheye  rockfish:  entire 

GOA 
Deep-water  flatfish:  Western  Regulatory 

Area 
Northern  rockfish:  Eastern  Regulatory 

Area 
"Other  rockfish":  Western  and  Central 

Regulatory  Area 
Consequently,  in  accordance  with 
§679.20(d)(i),  the  Regional 
Administrator  establishes  these  interim 
TAC  amounts  as  directed  fishing 
allowances. 

Further,  The  Regional  Administrator 
finds  that  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §  679.20(d),  NMFS  is 
prohibiting  directed  fishing  for  these 
species  in  the  specified  areas. 

These  closures  vtrill  be  in  effect 
beginning  at  0001  hours,  A.l.t.,  January 
1, 1999,  until  superseded  by  the  notice 
of  Final  1999  Initial  Harvest 
Specifications  for  Groimdfish. 

The  maximum  retainable  bycatch 
amounts  at  §  679.20(e)  and  (f)  apply  at 
any  time  during  a  fishing  trip  while 
these  closures  are  in  effect.  Additional 
closures  and  restrictions  may  be  found 
in  existing  regulations  at  50  CFR  part 
679.  These  closures  to  directed  fishing 
are  in  addition  to  closures  {md 
prohibitions  foimd  in  regulations  at  50 
CFR  part  679.  Refer  to  §  679.2  for 
definitions  of  areas.  The  definitions  of 
GOA  deep-water  flatfish  and  "Other 
rockfish"  species  categories  are 
provided  in  the  January  4,  1999,  Federal 
Register  publication  of  the  interim  1999 
harvest  specifications. 

NMFS  may  implement  other  closures 
under  the  interim  specifications,  at  the 
time  the  notice  of  Final  1999  Initial 
Harvest  Specifications  are  implemented. 


or  during  the  1999  fishing  year,  as 
necessary  for  effective  conservation  and 
management. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1999  harvest  specifications  for 


groundfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  interim  TAC  of 
several  groundfish  species  in  the  GOA. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  will  begin  to  harvest 
groundfish  on  January  1, 1999.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 


not  be  delayed  for  30  days.  Accordingly, 
imder  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  29. 1998. 
Gaiy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-34831  Filed  12-30-98;  3:06  pm] 
■HUNG  COOE  a810-t2-P 
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Proposed  Rules 


This  section  of  t»  FEDERAL  REGISTER 
contains  noticed  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 

I 
DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

{Dock«t  No.  FV99-981-1  PR] 

Almonds  Growm  in  California;  Revision 
of  Reporting  Requirements 

agency:  Agridultural  Marketing  Service, 
USDA. 

ACTION:  Propoised  rule. 


summary:  Thill  proposal  invites 
comments  on  ii  revision  to  the 
administrativa  rules  and  regulations  of 
the  California  plmond  marieeting  order 
(order)  pertain|ing  to  reporting 
requirements.  fThis  rule  also  announces 
the  Agricultural  Marketing  Service's 
(AMS)  intention  to  request  a  revision  to 


the  currently 


)proved  information 


collection  reqi  lirements  issued  under 
the  order.  The  almond  marketing  order 
regulates  the  handling  of  almonds 
grown  in  Calif  imia  and  is  administered 
locally  by  the  Almond  Board  of 
CaUfomia  (Bo«  xd).  Under  the  terms  of 
the  order.  alm<)nd  handlers  are  required 
to  report  to  the  Board,  on  ABC  Form  1, 
the  total  adjusjed  kernel  weight  of 
almonds  receiyed  by  them  for  their  own 
account  withiq  seven  prescribed 
reporting  pericjds  per  year.  This  rule 
would  change  the  reporting  procedures 
to  require  handlers  to  report  this 
information  to  the  Board  monthly,  or  12 
times  per  year.:  Additional,  more 
accurate  and  timely  information  would 
thus  be  availaqle  to  the  Board  and 
industry,  facilitating  improved  decision 
making  and  program  administration. 
DATES:  Comments  must  be  received  by 
March  8, 1999J 

ADDRESSES:  Intjerested  persons  are 
invited  to  subi^iit  written  comments 
concerning  thii  proposal.  Comments 
must  be  sent  tci  the  Docket  Clerk,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
room  2525-S.  1  '.O.  Box  96456, 
Washington,  D  :  20090-6456;  Fax:  (202) 


205-6632; or  E 


mail: 


moabdocket c  lerk@usda.gov.  All 


comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Engeler,  Assistant  Regional 
Manager,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone;  (209)  487- 
5901.  Fax:  (209)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  690- 
3919,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  complying  with  frxiit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S.  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
wrww.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  981,  as  amended  (7  CFR  part 
981),  regulating  the  handling  of  almonds 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
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handler  subject  to  an  order  may  file 
writh  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi'om.  A 
handler  is  afforded  the  opportxmity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  proposal  invites  comments  on  a 
revision  to  the  administrative  rules  and 
regulations  pertaining  to  reporting 
requirements  under  the  California 
almond  order.  This  rule  would  change 
the  reporting  procedures  to  require 
handlers  to  report  their  receipts  of 
almonds  from  growers  on  a  monthly 
basis  rather  than  seven  times  per  year  as 
currently  prescribed.  This  proposal  was 
unanimously  recommended  by  the 
Board  at  a  meeting  on  September  16, 
1998. 

Section  981.72  of  the  order  provides 
authority  for  the  Board  to  require 
handlers  to  report  to  the  Board  their 
receipts  of  almonds  from  growers. 
Section  981.472  of  the  order's 
administrative  rules  and  regulations 
currently  requires  that  each  handler 
report  to  the  Board,  on  ABC  Form  1,  the 
total  adjusted  kernel  weight  of  almonds, 
by  variety,  received  by  it  for  its  own 
account  within  seven  prescribed 
reporting  periods  per  year.  The  report 
must  be  submitted  to  the  Board  by  the 
5th  calendar  day  after  the  close  of  the 
following  applicable  periods — August  1 
to  August  31;  September  1  to  September 
30:  October  1  to  October  31;  November 
1  to  November  30;  December  1  to 
December  31;  January  1  to  March  31; 
and  April  1  to  July  31. 

The  crop  year  under  the  almond  order 
runs  fi-om  August  1  through  July  31  of 
the  following  year.  Most  almonds  are 
harvested  by  growers  and  received  by 
handlers  during  the  fall  months.  Thus, 
handlers  have  been  required  to  report 
their  almond  receipts  to  the  Board  on  a 
monthly  basis  fi-om  August  through 
December,  and  then  just  twice  for  the 
remainder  of  the  crop  year. 
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California  almond  production  has 
increased  significantly  in  recent  years. 
Between  1983  and  1992.  the  average 
size  of  the  almond  crop  was  about  465 
milUon  pounds.  Since  1992,  the  average 
size  of  the  almond  crop  has  grown  to 
about  570  million  pounds.  With  the 
increase  in  crop  size,  more  almonds 
than  anticipated  are  being  received  by 
handlers  from  January  through  July. 
Information  collected  from  handlers  on 
the  amount  of  almonds  received  reflects 
crop  size  which  provides  a  basis  for  the 
industry's  marketing  decisions.  Thus, 
the  Board  recommended  that  handlers 
be  required  to  report  the  amoimt  of 
almonds  received  on  a  monthly  basis,  or 
12  times  per  year.  This  reporting  change 
would  provide  the  Board  with 
additional,  more  accurate  and  timely 
information  which  would  facilitate 
improved  decision  making  and  program 
administration.  Appropriate  changes 
would  be  made  to  §  981.472  of  the 
order's  administrative  rules  and 
regulations. 

Piu«uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about  . 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  California  almonds  who  are  subject  to 
regulation  under  the  order  and 
approximately  7,000  almond  producers 
in  the  regulated  area.  Small  agricultiu-al 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CAR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Currently,  about  58  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  42  percent  ship  over 
$5,000,000  worth  on  an  aimual  basis.  In 
addition,  based  on  acreage,  production, 
and  grower  prices  reported  by  the 
National  Agricultural  Statistics  Service, 
and  the  total  number  of  almond 
growers,  the  average  annual  grower 
revenue  is  approximately  $156,000.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 


and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  rule  would  revise  §  981.472  of 
the  order's  administrative  mles  and 
regulations  to  specify  that  handlers 
must  submit  reports  concerning  receipts 
of  almonds,  on  ABC  Form  1 ,  on  a 
monthly  basis,  as  opposed  to  seven 
times  per  year.  Additional,  more 
accurate  and  timely  information  would 
thus  be  available  to  the  Board  and 
industry,  facilitating  improved  decision 
making  and  program  administration. 

Requiring  Handlers  to  submit  this 
information  monthly  would  impose  an 
additional  reporting  burden  on  both 
small  and  large  handlers.  It  is  estimated 
that  it  takes  a  handler  15  minutes  to 
complete  a  receipt  report,  or  ABC  Form 
1.  Currently,  handlers  must  submit 
seven  such  reports  annually  creating  an 
estimated  total  burden  per  handler  of 
1.75  hours  per  year,  or  a  total  industry 
burden  of  approximately  201.25  hours 
p>er  year.  Requiring  handlers  to  submit 
five  additional  reports  per  year  would 
create  an  additional  burden  per  handler 
of  1.25  hours  per  year,  or  an  additional 
total  industry  burden  of  approximately 
143.75  hoius  per  year.  Although  this 
action  would  create  an  additional 
burden  on  California  almond  handlers, 
the  benefits  of  collecting  additional, 
more  accurate  and  timely  information 
far  outweigh  the  estimated  increased 
reporting  burden.  The  Board  would  be 
able  to  utilize  this  information  to  make 
improved  marketing  decisions.  This  rule 
would  not  place  any  additional  burden 
on  almond  growers.  Finally,  as  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  information  collection 
requirements  that  are  contained  in  this 
rule  are  being  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  This  rule  would  not  become 
effective  until  this  additional 
information  collection  is  approved  by 
the  0MB.  In  addition,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  dupUcate,  overlap  or  conflict 
with  this  proposed  rule. 

Other  alternatives  to  this  proposed 
action  include  not  changing  the 
reporting  requirement  concerning 
almond  receipts.  However,  this 
alternative  would  leave  the  Board  with 
less  timely  information.  Another 
alternative  would  be  to  revert  back  to 
the  reporting  requirement  prior  to  1993 
when  handlers  were  required  to  report 
almond  receipts  twice  a  month  during 
harvest  (July  through  November),  once 


during  December,  and  then  twice  for  the 
remainder  of  the  crop  year.  However, 
the  Board  beUeves  that  requiring 
handlers  to  submit  the  receipt  report 
monthly  would  best  meet  the  industry's 
informational  needs  at  this  time. 

The  Board's  meeting  was  wridely 
publicized  throughout  the  almond 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations.  Like 
all  Board  meetings,  the  September  16, 
1998,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  this  issue. 
The  Board  itself  is  composed  often 
members,  of  which  five  are  producers 
and  five  are  handlers. 

Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations  to 
the  Board.  The  Board's  Administrative 
and  Finance  Committee  met  on 
September  16. 1998.  prior  to  the  Board 
meeting,  and  discussed  this  issue.  That 
committee  meeting  was  also  a  public 
meeting,  and  both  large  and  small 
entities  were  able  to  participate  and 
express  their  views.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Paperwork  Reduction  Act 

In  accordance  writh  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  AMS  announces  its 
intention  to  request  a  revision  to  a 
ciurently  approved  information 
collection  for  almonds  grown  in 
CaUfomia. 

Title:  Almonds  Grown  in  California, 
Marketing  Order  981. 

OMB  Number:  0581-0071. 

Expiration  Date  of  Approval:  August 
31, 1999. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act.  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  California  almond 
marketing  order  program,  which  has 
been  operating  since  1950. 

On  September  16,  1998,  the  Board 
unanimously  recommended  to  increase 
the  reporting  fi^quency  for  ABC  Form  1 , 
Report  of  Receipts  (§§981.72  and 
981.472  (a)).  Under  the  current  terms  of 
the  order,  almond  handlers  are  required 
to  report  to  the  Board,  on  ABC  Form  1, 
the  total  adjusted  kernel  weight  of 
almonds  received  by  them  for  their  own 
account  within  seven  p.~  ascribed 
reporting  periods  per  ye<i.\  This  change 
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in  reporting  p^edures  would  require 
handlers  to  report  information  to  the 
Board  monthlv,  or  12  times  per  year. 
Additional,  more  accurate  and  timely 
information  would  thus  be  available  to 
the  Board  and  industry,  facilitating 
improved  decision  making  and  program 
administratio^.  This  form  will  be 
completed  by  115  handlers  regulated 
imder  the  maiketing  order.  The  time 
required  to  complete  this  form  is 
estimated  to  ajverage  15  minutes  per 
response.  Using  this  form  increases  the 
estimated  total  annual  burden  on 
handlers  by  144  hours,  from  201  to  345 
hours.  Also,  tike  nimiber  of  total  annual 
responses  supplied  by  handlers  for  the 
entire  almond  information  collection 
under  the  order  increases  from  6,022  to 
6,597. 

These  forms  require  the  minimiun 
information  necessary  to  effectively 
carry  out  the  requtrements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  Act  as  expressed  in  the 
order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS.  Fruit  and 
Vegetable  Pro-ams'  regional  and 
headquarter's  stafT,  and  authorized 
employees  of  the  Board.  Authorized 
Board  employees  and  the  industry  are 
the  primary  u^rs  of  the  information  and 
AMS  is  the  seiondary  user. 

This  proposed  revision  to  the 
cxurently  approved  information 
requirements  Issued  imder  the  order  is 
as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  thij  collection  of  information 
is  estimated  tq  average  0.401  hours  per 
response.         j 

nespondent$:  California  almond 
growers,  handlers,  and  accepted  users  of 
inedible  almoods. 

Estimated  lumber  of  Respondents: 
7,658.  I 

Estimated  Nkimber  of  Responses  per 
Respondent:  .96. 

Estimated  Total  Annual  Burden  on 
Respondents:  J, 656  hours. 

Comments  a^  invited  on:  (1)  Whether 
the  proposed  Collection  of  information 
is  necessary  fof  the  proper  performance 
of  the  functionjs  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  Validity  of  the 
methodology  and  assxunptions  used;  (3) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  ii^formation  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  (jollection  of  information 
on  those  who  4re  to  respond,  including 
through  the  us0  of  appropriate 
automated,  electronic,  mechanical,  or 


other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0071  and  the  California  Almond 
Marketing  Order  No.  981,  and  be  sent  to 
USDA  in  care  of  the  docket  clerk  at  the 
address  referenced  above.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  proposal  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal. 

List  of  Sublects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CAR  part  981  is  proposed 
to  be  amended  as  follows: 

PART  981— AUMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  981.472,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  981 .472    Report  of  almonds  received, 
(a)  Each  handler  shall  report  to  the 
Board,  on  or  before  the  5th  calendar  day 
of  each  month,  on  ABC  Form  1,  the  total 
adjusted  kernel  weight  of  almonds,  by 
variety,  received  by  it  for  its  own 
account  for  the  preceding  month. 
*        *        •        *        * 

Dated:  December  28, 1998. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  99-34  Filed  1-4-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Docket  No.  PRM-«0-«4] 

Atlantic  City  Electric  Company,  Austin 
Energy,  Central  Maine  Power 
Company,  Delmarva  Power  &  Light 
Company,  South  Mississippi  Electric 
Power  Association,  and  Washington 
Electric  Cooperative,  Inc.;  Receipt  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 


ACTION:  Petition  for  rulemaking;  notice 
of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Atlantic  City 
Electric  Company,  Austin  Energy, 
Central  Maine  Power  Company, 
Delmarva  Power  &  Light  Company, 
South  Mississippi  Electric  Power 
Association,  and  Washington  Electric 
Cooperative.  Inc.  (petitioners).  The 
petition  has  been  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-50-64.  The  petitioners 
are  all  non-operating  joint  owners  of 
nuclear  plants  who  have  concerns  about 
potential  safety  impacts  that  could 
result  from  economic  deregulation  and 
restructuring  of  the  electric  utility 
industry.  The  petitioners  are  requesting 
that  the  enforcement  provisions  of  NRC 
regulations  be  amended  to  clarify  NRC 
policy  regarding  the  potential  liability  of 
joint  owners  if  other  joint  owners 
become  financially  incapable  of  bearing 
their  share  of  the  buirden  for  safe 
operation  or  decommissioning  of  a 
nuclear  power  plant. 

DATES:  Submit  comments  by  March  22, 
1999.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  the  petition,  vmte: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905  (e-mail:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Telephone:  301-415-7163  or  Toll  Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 
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SUPPLEMENTARY  INFORDtATION: 
Background 

The  Nuclear  Regulatory  Commission 
received  a  petition  for  rulemaking 
submitted  by  the  petitioners.  The 
petitioners  are  all  non-operating  joint 
owners  of  nuclear  power  plants  who  are 
concerned  about  their  potential  liability 
in  the  event  that  other  co-ovraers  or  the 
licensee(s)  licensed  to  possess  and 
operate  those  nuclear  power  plants  were 
to  default  on,  or  become  financially 
incapable  of  bearing,  their  share  of  the 
costs  of  operating  in  accordance  with 
NRC  requirements.  Specifically,  the 
petitioners  are  concerned  that  the  NRC's 
"Final  Policy  Statement  on  the 
Restructuring  and  Economic 
Deregulation  of  the  Electric  Utility 
Industry"  (Policy  Statement)  published 
on  August  19, 1997  (62  FR  44071).  has 
resulted  in  confusion  among  joint 
owners  of  nuclear  power  plants 
regarding  the  potential  liability  of  the 
owner  of  a  relatively  small  owTiership 
share  of  a  nuclear  power  plant.  The  - 
petitioners  believe  that  a  joint  owner 
could  incur  the  burden  of  all  or  an 
excessive  portion  of  a  plant's  costs  if 
other  joint  owners  or  the  operators 
defaulted  or  became  financially 
incapable  of  bearing  their  share  of  the 
burden.  The  petitioners  believe  that  the 
NRC  might  ignore  existing  pro  rata  cost 
sharing  arrangements.  The  petitioners 
also  believe  that  the  NRC  has  published 
no  information  regarding  what  would 
constitute  a  de  minimis  share  and  under 
what  circumstances  the  NRC  might  find 
the  imposition  of  joint  and  several 
liability  necessary  to  protect  the  public 
health  and  safety. 

The  petitioners  have  concluded  that 
these  factors  have  caused  much 
confusion  and  uncertainty  about  the 
potential  liability  of  a  joint  owner,  and 
can  adversely  affect  the  ability  to  raise 
capital  in  an  uncertain  market  that  is 
ujidergoing  consolidation  and 
restructuring.  The  petitioners  believe 
that  the  Policy  Statement  might  stifle 
the  emerging  market  for  the  sale  of 
nuclear  power  plants  and  associated 
interests,  and  have  concluded  that  the 
imsettled  nature  of  potential  liability 
would  adversely  affect  joint  ov^mers  who 
wish  to  be  acquired  by  other  utilities 
because  decommissioning  costs  are 
unknown.  The  petitioners  request  that 
the  issue  of  potential  liability  among 
joint  owners  be  resolved  by  amending 
the  regulations  pertaining  to 
enforcement  in  10  CFR  Part  50. 

llie  NRC  has  determined  that  the 
petition  meets  the  threshold  sufficiency 
requirements  for  a  petition  for 
rulemaking  under  10  CFR  2.802.  The 
petition  has  been  docketed  as  PRM-50- 


64.  The  NRC  is  soliciting  public 
comment  on  the  petition  for  rulemaking. 

Discussion  of  the  Petition 

The  petitioners  note  that  the  NRC 
Policy  Statement  issued  on  August  13, 
1997  and  published  in  the  Federal 
Register  on  August  19, 1997  (62  Fed. 
Reg.  44071),  "Final  PoHcy  Statement  on 
the  Restructuring  and  Economic 
Deregulation  of  the  Electric  Utility 
Industry"  (Policy  Statement) 
contemplated  how  NRC  would  respond 
to  potential  safety  impacts  on  power 
reactor  licensees  that  could  result  from 
economic  deregulation  and 
restructiuing  of  the  electric  utility 
industry.  Although  the  NRC  recognized 
that  many  licensed  nuclear  power 
plants  are  jointly  owned  facilities,  the 
petitioners  are  concerned  that  the  NRC 
stated  that  pro  rata  cost  sharing 
arrangements  might  be  ignored  in 
"highly  imusual  situations  where 
adequate  protection  of  public  health  and 
safety  would  be  compromised  if  such 
action  were  not  taken,  to  consider 
imposing  joint  and  several  Uability  on 
co-owners  of  more  than  a  de  minimis 
sheire  when  one  or  more  co-owners  have 
defaulted."  The  petitioners  are  also 
concerned  that  the  NRC  has  published 
no  information  regarding  what  would 
constitute  a  de  minimis  share  and  the 
situation  where  the  NRC  might  find  the 
imposition  of  joint  and  several  liability 
necessary  to  protect  the  public  health 
and  safety.  The  petitioners  believe  that 
the  quoted  portion  of  the  Policy 
Statement  appears  to  create  a  possibility 
that  the  owner  of  a  small  share  of  a 
nuclear  power  plant  could  be  held 
responsible  for  all  or  an  excessive 
portion  of  a  plemt's  costs  if  other  co- 
owners  or  the  operators  became 
financially  incapable  of  meeting  their 
pro  rata  obligations. 

The  petitioners  contend  that  these 
factors  create  much  uncertainty  as  to  the 
potential  Uability  of  a  joint  owner  and 
could  adversely  affect  a  joint  owner's 
ability  to  raise  capital  in  an  industry 
undergoing  consolidation  and 
restructiuing.  The  petitioners  believe 
there  is  an  emerging  market  for  the  sale 
of  nuclear  power  plants  and  interest  in 
those  plants  that  could  be  stifled.  The 
petitioners  also  believe  that  the 
unsettled  potential  liability  issue  could 
prevent  co-owning  utilities  from  being 
acquired  by  other  utilities  because 
actual  or  projected  costs,  such  as 
decommissioning  costs,  are  imknown. 

The  petitioners  stated  that  a  group  of 
joint  owners  requested  NRC  review  of 
the  Policy  Statement  and  ultimately 
petitioned  for  judicial  review  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit, 
American  Public  Power  Association,  et 


al.  V.  Nuclear  Regulatory  Commission, 
et  al.  (Case  No.  9&-1219).  Although  the 
case  was  dismissed  after  an  agreement 
between  the  parties,  the  NRC  stipulated 
that  future  legal  challenges  on  the 
potential  liability  issue  of  joint  owners 
would  not  be  precluded  by  the 
dismissal. 

The  petitioners  have  proposed  the 
following  language  they  believe  will 
eliminate  confusion  and  establish  a 
stable  regulatory  process  on  the 
potential  liability  issue,  and  request  that 
it  be  included  among  the  enforcement 
provisions  in  10  CFR  part  50: 

Whenever  the  Commission  finds  it 
necessary  or  desirable  to  impose  additional 
requirements  by  rule,  order  or  amendment  on 
a  pwrson  subject  to  this  part  to  promote  or 
protect  the  public  health  and  safety,  the 
additional  requirements  will  be  directed  first 
to  the  person  licensed  to  possess  and  operate 
the  facility.  If  it  becomes  necessary  to  impose 
additional  requirements  on  persons  who  only 
own  the  facility,  and  were  never  licensed  to 
operate,  then  the  Commission  will  not 
imp>ose  greater  than  the  agreed  allocation  of 
responsibility  among  all  the  owners  and 
o{>erators  reflected  in  applicable  joint 
ownership  or  similar  agreements  pertaining 
to  the  plant. 

Although  the  petitioners  agree  that  all 
licensees  must  comply  with  their 
licenses,  they  believe  the  prospect  of 
joint  and  several  liability  is  directly 
contrary  to  joint  ownership  agreements 
In  whidi  ownership  commitments  were 
made  and  substantial  sums  of  capital 
were  raised  based  on  a  contractual  pro 
rata  allocation  of  liability  for  plant 
costs.  The  petitioners  also  contend  that 
accounting  of  assets  and  liabilities  for 
potential  sales  of  ownership  interests  is 
made  more  uncertain  because  of  the 
unsettled  potential  joint  liability  issue. 

In  addition  to  the  petition  for 
rulemaking,  the  petitioners  have 
attached  a  document  entitled, 
"Memorandum  of  Law  in  Support  of 
Petition  for  Rulemaking."  The 
petitioners  state  that  the  Atomic  Energy 
Act  of  1954,  as  amended  (AEA),  does 
not  authorize  the  NRC  to  impose  any 
liability  {per  se)  and  only  allows  the 
NRC  to  impose  certain  substantive 
safety  obligations  on  licensees.  The 
petitioners  state  that  the  Price  Anderson 
Act  (AEA  §  170),  contains  an  elaborate 
statutory  framework  for  public  liabifity 
and  associated  actions,  and  provides  for 
various  fees  and  NRC  involvement  in 
deferred  premiiuns.  However,  the 
petitioners  contend  that  the  NRC  has  no 
public  safety  authority  to  impose 
liability  or  initiate  or  adjudicate  claims 
of  liability  on  behalf  of  the  pubUc. 

Under  the  Price  Anderson  Act,  the 
petitioners  note  that  legal  actions  are 
brought  by  injured  persons,  rules  for 
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decision  in  public  liability  cases  are 
derived  from  Sttte  law,  and  that  the 
U.S.  district  coiirts  have  jurisdiction  to 
adjudicate  claims.  The  petitioners  note 
that  although  the  AEA  and 
congressional  appropriations  acts 
permit  the  NRC  to  impose  and  collect 
fees,  they  beheve  the  power  to  create  fee 
Uability  does  not  extend  to  other  types 
of  liability.  Thepetitioners  believe  that 
although  the  NRC  has  authority  to 
impose  financial  qualifications 
requirements  and  has  used  this 
authority  to  require  funds  to  be 
provided  for  decommissioning,  no 
comparable  funding  requirement  for 
operation  exists.  The  petitioners  also 
note  that  althou^  the  Environmental 
Protection  Agenty,  under  the 
Comprehensive  Eiivironmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  Has  authority  to  initiate 
safety  improvements  at  taxpayers' 
expense  and  then  sue  the  licensee  for 
reimbiu^ement,  nothing  in  the  AEA 
allows  the  NRC  to  decommission  a  plant 
and  impose  liability  for  reimbursement. 
The  petitioners  state  that  the  NRC 
policy  on  joint  and  several  liability 
could  be  understood  to  ".  .  .  hold  co- 
Ucensees  jointly  and  severally 
responsible  for  meeting  specific 
substantive  safety  obligations  under  the 
AEA.  However,  even  as  so  understood, 
the  Commission  %  statement  is  directly 
contrary  to  the  contractual  basis  on 
which  joint  ownership  arrangements  for 
nuclear  power  plants  have  been 
structured.  In  mtist,  if  not  all,  such 
arrangements,  ownership  commitments 
were  made  and  substantial  simis  of 
capital  raised  based  on  a  contractual  pro 
rata  allocation  of  responsibility  for  plant 
costs."  (Emphasis  in  original).  The 
petitioners  state  that  because  the  NRC 
has  implicitly  accepted  these 
arrangements,  all  interested  p>arties 
would  have  theis  reasonable 
expectations  overturned  by  the 
imposition  of  joi|it  and  several  liability. 

The  petitioner^  assert  that  NRC  has 
approved  many  agreements  among  co- 
owners  based  on  a  contractual  pro  rata 
allocation  of  resji^nsibiUty  for  plant 
costs.  The  petitioliers  assert  that  a 
draconian  imposition  of  liability  is  not 
necessary  because  even  nuclear  power 
plant  licensees  iil  bankruptcy  have 
always  been  ableito  comply  with  NRC 
safety  requiremeots.  The  petitioners 
note  that  the  situation  at  Three  Mile 
Island  Unit  2  ah^  the  accident  was 
adequately  addressed  by  the  accident 
cleanup  insuranoe  requirements  in  10 
CFR  50.54(w).  Tl^  petitioners  believe 
that  the  NRC  has  never  faced  a  situation 
where  a  nuclear  power  reactor  licensee 
was  financially  u|iable  to  meet  its  safety 


obligations  and  that  even  with  the 
operating  licensee  in  bankruptcy,  the 
NRC's  safety  authority  is  preserved.  The 
petitioners  cite  Midlantic  National  Bank 
V.  New  Jersey  Department  of 
Environmental  Protection,  474  U.S.  494, 
506-507  (1986);  Ohio  v.  Kovacs,  469 
U.S.  274  (1985):  and  Penn  Terra,  Ltd.  v. 
Department  of  Environmental 
Resources,  733  F.  2d  267  (3rd  Cir.  1984), 
as  cases  which  found  that  a  bankruptcy 
coxirX  does  not  have  the  power  to 
authorize  an  abandonment  without 
compliance  with  environmental  laws 
and  protection  of  the  public's  health 
and  safety. 

The  petitioners  also  believe  the  Policy 
Statement  is  inconsistent  with  the  final 
rule  published  on  September  22, 1998 
(63  FR  50465),  and  associated  proposed 
rule  that  was  published  on  September 
10, 1997  (62  FR  47588),  "Financial 
Assurance  Requirements  for 
Decommissioning  Nuclear  Power 
Reactors,"  in  which  the  NRC  noted 
difficulties  that  could  stem  from 
attempting  to  impose  joint  liability  on 
co-owners  and  co-licensees  for 
decommissioning  costs.  These 
difficulties  included  problems  regarding 
potential  disagreements  on 
decommissioning  methods,  the 
inhibition  of  flexibility,  the  weakening 
of  competitive  position,  and 
implementation  that  the  petitioners 
believe  exist  regarding  potential  joint 
owner  liability.  The  petitioners  reiterate 
that  under  the  AEA,  it  would  be 
unreasonable  and  unlawful  for  the  NRC 
to  impose  "an  onerous  safety  obligation 
on  non-operating  co-owners  simply 
because  the  person  with  the  real  safety 
obligation 'the  operator'is  facing 
financial  difficulty"  especially  when  the 
NRC  has  the  authority  to  impose 
financial  qualifications  requirements  on 
those  who  propose  to  operate  a  reactor. 
The  petitioners  also  contend  that  the 
Policy  Statement  raises  questions  of 
impermissible  retroactivity  to  nuclear 
power  plant  owners.  The  petitioners 
note  that  in  La/icfgra/v.  USIFilm 
Products,  511  U.S.  244.  265-266  (1994). 
the  Supreme  Court  has  held  that: 

[Ellementary  considerations  of  bimess 
dictate  that  individuals  should  have  an 
opportunity  to  know  what  the  law  is  and  to 
conform  their  conduct  accordingly;  settled 
expectations  should  not  be  lightly  disrupted 
*  •  *.  In  a  free,  dynamic,  society,  creativity 
in  both  commercial  and  artistic  endeavors  is 
fostered  by  a  rule  of  Law  that  gives  people 
conHdence  about  the  legal  consequences  of 
their  actions. 

In  General  Motors  Corp.  v.  Romein,  503 
U.S.  181. 191  (1992).  the  petitioners 
note  that  the  Supreme  Court  ruled  that: 
"Retroactive  legislation  presents 
problems  of  unfairness  that  are  more 


serious  than  those  posed  by  prospective 
legislation,  because  it  can  deprive 
citizens  of  legitimate  expectations  and 
upset  settled  transactions."  In  Bowen  v. 
Georgetown  Univ.  Hospital,  488  U.S. 
204,  208  (1988),  the  petitioners  also 
noted  that  the  Supreme  Court  found  that 
"congressional  enactments  and 
administrative  rules  will  not  be 
construed  to  have  retroactive  effect 
imless  their  language  requires  this 
result." 

The  petitioners  beUeve  that  these 
cited  decisions  illustrate  that  an  NRC 
order  imposing  onerous  safety 
requirements  on  a  co-owner  licensee 
disregard  pro  rata  sharing  agreements, 
defeat  legitimate  expectations,  and 
upset  settled  transactions.  The 
petitioners  assert  that  joint  owners  have 
relied  upon  pro  rata  arrangements  for 
decades  with  implicit  NRC  approval 
and  that  the  industry  restructiuing  and 
emerging  market  for  nuclear  power 
plants  require  that  these  sharing 
agreements  continue.  The  petitioners 
believe  that  imder  Bowen,  the  NRC 
cannot  issue  retroactive  rules  unless 
that  authority  is  granted  explicitly  by 
statute.  The  petitioners  believe  that  the 
NRC  does  not  possess  this  authority 
because  nothing  in  the  AEA  specifically 
gives  the  NRC  the  power  to  issue 
retroactive  rules. 

The  petitioners  distinguish  backfit 
rules  from  those  that  are  retroactive.  The 
petitioners  acknowledge  that  the  vast 
majority  of  NRC  backfits  apply  to  plant 
o|>eration  after  the  effective  date  of  the 
backfit  and  could  never  have  been 
applied  without  the  begiiming  of  plant 
operation.  However,  the  petitioners  state 
that  the  imposition  of  new  requirements 
on  non-operating  co-owners  without 
regard  for  pro  rata  cost  sharing 
agreements  is  distinguishable  from  a 
backfit  because  entities  licensed  to  own 
or  operate  have  no  reasonable 
expectation  that  the  NRC  will  never 
impose  additional  safety  requirements 
as  a  condition  of  continued  operation. 
The  petitioners  maintain  that  for  non- 
operating  co-owners  there  is  reasonable 
expectation  that  the  NRC  would 
continue  to  honor  pro  rata  cost-sharing 
contractual  agreements  even  though 
NRC  has  power  to  impose  additional 
safety  measures. 

The  petitioners  acknowledge  that  any 
determination  that  an  NRC  rule  or  order 
is  impermissibly  retroactive  will  be 
made  by  the  coiuts.  However,  the 
petitioners  have  concluded  that  an  NRC 
imposition  of  a  new  operational  safety 
requirement  on  a  non-operating  co- 
owner  group  that  holds  all  co-owners 
equally  responsible  and  disregards  pro 
rata  cost-sharing  agreements  would  be 
imreasonable  and  unlawful. 
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Lastly,  the  petitioners  acknowledge 
that  the  NRC  has  the  authority  to 
prevent  an  unsafe  plant  from  operating. 
They  also  agree  that  a  plant  that  cannot 
operate  is  a  hability,  not  an  asset.  The 
petitioners  cite  Public  Service  Company 
of  New  Hampshire  (Seabrook  Station, 
Units  1  and  2).  CLI-88-10,  28  NRC  573 
(1988),  and  state  that  it  is  in  the  interest 
of  all  licensees,  co-owners,  and 
operators  to  agree  on  the  funding  of 
necessary  safety  measures  so  the  plant 
can  operate.  However,  the  petitioners 
believe  that  the  Policy  Statement 
interferes  with  licensees'  rights  to  make 
their  own  decisions  regarding  allocation 
of  safety  expenses.  The  petitioners  have 
concluded  that  NRC  interference  in 
allocation  decisions  among  co-owTiers  is 
not  necessary  for  safety  and  creates 
potentially  great  difficulties  for  co- 
owning  utilities  who  wish  to 
consolidate,  restructure,  or  sell  assets. 

The  Petitionera'  Conclusions 

The  petitioners  have  concluded  that 
the  NRC  Policy  Statement  regarding 
electric  utility  deregulation  and 
restructiiring  has  caused  great  confusion 
among  non-operating  co-owners  about 
the  issue  of  potential  joint  liability  if  an 
operating  licensee  becomes  financially 
incapable  of  meeting  hcense  conditions. 
The  petitioners  have  concluded  that  the 
NRC  might  ignore  existing  pro  rata 
contractual  agreements  among  joint  ' 
licensees  and  that  na  information  has 
been  published  regarding  what  would 
constitute  a  de  minimis  share  or  imder 
what  circimistances  the  NRC  might  find 
the  imposition  of  joint  UabiUty 
necessary  to  protect  the  public  health 
and  safety.  The  petitioners  have  also 
concluded  that  ihe  unsettled  potential 
liabihty  issue  could  mean  that  a  co- 
owner  of  a  very  small  ownership  share 
could  become  financially  incapable  of 
fulfilling  its  contractual  obligations. 
Lastly,  the  petitioners  have  concluded 
that  these  factors  might  stifle  an 
emerging  market  for  the  sale  of  nuclear 
power  plants  and  associated  interests 
because  future  operating  and 
decommissioning  costs  are  unknown. 

The  petitioners  request  that  the  issue 
of  potential  liabihty  among  joint  owners 
be  resolved  as  requested  in  their 
petition  by  amending  the  regulations 
pertaining  to  enforcement  in  10  CFR 
part  50. 

Dated  at  Rockville,  Maryland,  this  29tfa  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  99-97  Filed  1-4-99;  8:45  am] 
MLUNQ  COOE  75W-01-P 
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[Docket  No.  98-NM->47-^D] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAC 1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  BAC  1-11  200 
and  400  series  airplanes.  That  AD 
currently  limits  the  number  of 
operations  at  increased  cabin  pressure 
differential,  and  requires  repetitive 
structural  inspections  for  cracking  of  the 
fuselage,  and  repair  or  replacement  of 
parts,  if  necessary.  This  action  would 
require  additional  repetitive  inspections 
for  cracking  of  the  fuselage.  This 
proposal  is  prompted  by  the 
determination  that  airplanes  operating 
at  increased  cabin  pressure  differential 
are  more  Ukely  to  develop  fatigue 
cracking  earher  in  their  service  lives 
than  those  airplanes  operating  at  normal 
cabin  differential  pressures.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  airplane  fuselage,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  4, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
47-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Service  Support, 
Airbus  Limited,  P.O.  Box  77.  Bristol 
BS99  7AR,  England.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 


98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-47-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  August  14, 1989,  the  FAA  issued 
AD  89-18-10,  amendment  39-6310  (54 
FR  34768,  August  22,  1989),  applicable 
to  certain  British  Aerospace  Model  BAC 
1-11  200  and  400  series  airplanes.  That 
AD  currently  limits  the  number  of 
operations  at  increased  cabin  pressure 
differential,  and  requires  repetitive 
structural  inspections  for  cracking  of  the 
fuselage,  and  repair  or  replacement  of 
parts,  if  necessary.  That  action  was 
prompted  by  the  determination  that 
airplanes  operating  at  increased  cabin 
pressure  differential  are  more  likely  to 
develop  fatigue  cracking  earlier  in  their 
service  Uves  than  those  airplanes 
operating  at  normal  cabin  differential 
pressures.  The  requirements  of  that  AD 
are  intended  to  prevent  uiabifity  of  the 
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airplane  structure  to  cany  required 
loads. 

Actions  Since  Issuance  of  AO  89-18-10 

Since  the  isstiance  of  AD  89-18-10, 
the  Civil  Aviation  Authority  (CAA), 
which  is  the  ai^orthiness  authority  for 
the  United  Kingdom,  advises  that  it  has 
reviewed  existing  mandated 
supplemental  fhtigue  inspections 
applied  to  older  Model  BAC  1-11  series 
airplanes.  Folk  wing  this  review, 
additional  routine  visual  inspections  of 
the  fuselage  were  recommended  to 
improve  the  probability  of  the  detection 
of  fatigue  cracking.  Such  fatigue 
cracldng,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  raanufaciurer  has  issued  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5922,  Issue  t.  dated  April  27, 1995, 
which  describe^  procedures  for 
repetitive  structural  inspections  for 
cracking  of  the  fuselage.  The  procedures 
described  in  Issue  2  of  the  service 
bulletin  are  essentially  identical  to  Issue 
1,  however,  it  adds  additional  areas  to 
be  inspected  and  revises  certain 
inspection  thresholds  and  intervals.  The 
CAA  classified  this  alert  service  bulletin 
as  mandatory  ill  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusi0ns 

This  airplane  snodel  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  tha  provisions  of  section 
21.29  of  the  Fec^Bral  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above).  The  FAA  has 
examined  the  fiiidings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that-  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  (^peration  in  the  United 
States.  I 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  ii  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  prop(^sed  AD  would 
supersede  AD  8$-18-10  to  continue  to 
limit  the  number  of  operations  at 
increased  cabin  pressure  differential, 
and  require  repetitive  structural 
inspections  for  c  racldng  of  the  fuselage. 


and  repair  or  replacement  of  parts,  if 
necessary.  The  proposed  AD  would 
require  additional  repetitive  structural 
inspections  for  cracking  of  the  fuselage, 
revise  certain  inspection  thresholds  and 
intervals,  and  corrective  actions,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Issue  2  of  the  alert 
service  bulletin  described  previously, 
except  as  discussed  below. 

Dififierences  Between  Proposed  Rule  and 
Alert  Service  Bulletin 

Operators  should  note  that,  although 
the  alert  service  bulletin  does  not 
specify  an  initial  compliance  time  for 
performing  the  additional  visual 
inspections,  the  FAA  has  determined 
that  a  threshold  of  3  months  to 
accomplish  those  inspections  would 
address  the  identified  unsafe  condition 
in  a  timely  manner.  In  developing  this 
compliance  time,  the  FAA  considered 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  inspections.  In  light  of  all  of  these 
factors,  the  FAA  finds  that  this 
compliance  time  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

There  are  approximately  42  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  89-18-10,  and  retained 
in  this  proposed  AD,  take  approximately 
67  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $168,840,  or  $4,020,  per 
airplane. 

The  new  inspections  that  are 
proposed  in  this  AD  action  would  take 
approximately  29  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
new  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$73,080,  or  $1,740  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiue  if  this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701.  , 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6310  (54  FR 
34768,  August  22, 1989),  and  by  adding 
a  new  eiirworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace  Airbus  Limited  (Formerly 
British  Aerospace  Commercial  Aircraft 
Limited,  British  Aerospace  Aircraft 
Group):  Docket  9a-NM-47-AD. 
Supersedes  AD  89-18-10.  Amendment 
39-6310. 
Applicability:  Model  BAC  1-11  200  and 
400  series  airplanes  on  which  British 
Aerospace  Modifications  PM2840  and 
PM3187  have  been  accomplished;  or  on 
which  British  Aerospace  Modification 
PM4886  has  been  accomplished;  except  for 
airplanes  on  which  British  Aerospace 
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Modification  PM5282  (cabin  freight  door)  has 
been  accomplished;  and  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rep>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
.  request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  btigue  cracking  of 
the  airplane  fuselage,  which  could  result  in 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  For  airplanes  modified  for  operation 
to  a  maximum  of  7.75  pounds  per  square 
inch  (psi)  cabin  pressure  differential,  as 
specified  in  British  Aerospace  Alert  Service 
Bulletin  53-A-PM5922,  Issue  1,  dated  January 
27, 1987,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  At  or  prior  to  the  accumulation  of 
55,000  total  landings,  or  within  15  months 
after  September  28, 1989  (the  effective  date 
of  AD  89-18-10,  amendment  39-6310), 
whichever  occiurs  later,  perform  the 
inspections  specified  in  paragraph  2.1  of  the 
alert  service  bulletin.  Thereafter,  repeat  the 
inspections  in  accordance  with  paragraph 
2.1.1  of  the  alert  service  bulletin  at  intervals 
shown  in  Table  AA  of  the  alert  service 
bulletin. 

(2)  At  or  prior  to  the  accumulation  of 
60,000  total  landings,  or  within  30  days  after 
September  28, 1989,  whichever  occurs  later, 
reduce  the  aircraft  maximum  cabin  pressure 
differential  to  7.5  psi  by  system  modification, 
in  accordance  with  a  method  approved  by 
the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate. 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  For  airplanes  modified  for  operation 
at  cabin  pressure  differentials  above  7.75  psi 
up  to  a  maximum  of  8.2  psi,  as  specified  in 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM5922,  Issue  1,  dated  January  27, 1987, 
accomplish  the  requirements  of  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  as  applicable. 
Subsequently,  accomplish  the  requirements 
of  paragraphs  (b)(3)  and  (b)(4),  or  paragraphs 
(b)(5l  and  (b)(6)  of  this  AD,  as  applicable. 

(1)  For  airplanes  originally  manufactured 
for  operation  at  cabin  pressure  differentials 
above  7.75  psi,  at  or  prior  to  the 
accumulation  of  the  number  of  landings 
shown  for  initial  inspection  in  the  "NE 
period"  column  of  Table  AA  in  the  alert 
service  bulletin,  or  within  15  months  after 
September  28, 1989,  whichever  occurs  later, 
perform  insptections  sftecified  in  paragraph 
2.2.1  of  the  alert  service  bulletin  and  repeat 
the  inspections  as  specified  in  p>aragraph 
2.2.3  of  the  alert  service  bulletin  at  the 


intervals  shown  in  Table  AA  of  the  alert 
service  bulletin. 

(2)  For  airplanes  modified  for  operation  at 
cabin  pressure  differential  above  7.75  psi 
after  the  airplane  entered  service,  at  or  prior 
to  the  accimiulation  of  the  number  of 
landings  shown  for  initial  inspection  in  the 
"NE  period"  column  [obtained  using  the 
inspection  adjustment  graph  (page  6]  of  the 
alert  service  bulletin],  in  Table  AA  of  the 
alert  service  bulletin,  or  within  15  months 
affer  September  28, 1989,  whichever  occurs 
later,  perform  initial  inspections  specified  in 
paragraph  2.2.2  of  the  alert  service  bulletin. 
Thereafter,  repeat  the  inspections  as 
specified  in  paragraph  2.2.3  of  the  alert 
service  bulletin,  at  intervals  shown  in  Table 
AA  of  the  alert  service  bulletin. 

(3)  At  or  prior  to  the  accumulation  of 
55,000  total  landings,  or  within  30  days  after 
September  28, 1989,  whichever  occurs  later, 
reduce  the  aircraft  cabin  maximum  op>erating 
pressure  differential  to  7.5  or  7.75  psi  by 
modification  as  specified  in  paragraph  2.2.4 
of  the  alert  service  bulletin,  in  accordance 
with  a  method  approved  by  the  Manager, 
International  Branch,  ANM-116. 

(4)  For  airplanes  which  have  had  the  cabin 
pressure  differential  reduced  from  8.2  psi  to 
7.75  psi  as  specified  in  paragraph  2.2.6  of  the 
alert  service  bulletin,  perform  repetitive 
inspections  at  the  intervals  specified  in  the 
"N.E.  period"  column  in  Table  AA  of  the 
alert  service  bulletin. 

(5)  At  or  prior  to  the  accumulation  of 
60,000  total  landings,  or  within  30  days  after 
September  28, 1989,  whichever  occurs  later, 
the  airplane  cabin  maximum  operating 
pressure  differential  must  be  reduced  to  7.5 
psi  by  modification  as  specified  in  paragraph 
2.2.7  of  the  alert  service  bulletin,  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116. 

(6)  For  airplanes  modified  for  8.2  psi 
maximum  cabin  operating  pressure 
differential  and  operated  for  a  period  in 
excess  of  any  Table  AA  inspection  threshold 
in  the  alert  service  bulletin,  perform  one 
additional  inspection  at  or  prior  to  the  Table 
AA  "N.E.  period"  column  repeat  interval 
after  limiting  operation  to  7.5  psi,  as 
specified  in  paragraph  2.2.5  of  the  alert 
service  bulletin. 

(c)  For  airplanes  modified  for  operation  to 
a  maximum  of  7.75  pounds  per  square  inch 
(psi)  cabin  pressure  differential,  as  specified 
in  British  Aerospace  Alert  Service  Bulletin 
53-A-PM5922.  Issue  2,  dated  April  27, 1995: 
Prior  to  the  accimiulation  of  the  number  of 
landings  specified  in  Table  AA  of  the  alert 
service  bulletin,  or  within  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  the  inspections  specified  in 
paragraph  2.1  of  the  alert  service  bulletin. 
Thereafter,  repeat  the  inspections  in 
accordance  with  paragraph  2.1.1  of  the  alert 
service  bulletin  at  the  intervals  shown  in 
Table  AA  of  the  alert  service  bulletin. 
Accomplishment  of  the  inspections  required 
by  this  paragraph  terminates  the  repetitive 
inspections  required  by  paragraph  (a)(1)  of 
this  AD. 

Note  2:  Paragraph  (a)(1)  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
inspections  contained  in  paragraph  A.l.  of 
AD  89-18-10.  Therefore,  for  operators  who 


have  previously  accomplished  at  least  the 
initial  inspection  in  accordance  with  AD  89- 
18-10,  paragraph  (c)  of  this  AD  requires  that 
the  next  scheduled  inspection  be  performed 
within  the  repetitive  inspection  interval 
specified  in  Table  AA  of  Issue  2  of  the  alert 
service  bulletin,  after  the  last  inspection 
performed  in  accordance  with  paragraph  A.l. 
of  AD  89-18-10. 

(d)  For  airplanes  modified  for  ofwration  at 
cabin  pressure  differentials  above  7.75  psi  up 
to  a  maximum  of  8.2  psi,  as  specified  in 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM5922,  Issue  2,  dated  April  27,  1995: 
Prior  to  the  accumulation  of  the  number  of 
landings  specified  in  Table  AA  of  the  alert 
service  bulletin,  or  within  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  the  inspections  specified  in 
paragraph  2.2.1  of  the  alert  service  bulletin. 
Thereafter,  rei>eat  the  inspections  in 
accordance  with  paragraph  2.2.3  of  the  alert 
service  bulletin  at  the  intervals  shown  in 
Table  AA  of  the  alert  service  bulletin. 
Accomplishment  of  the  inspections  required 
by  this  paragraph  terminates  the  repetitive 
inspections  required  by  paragraph  (b)(1), 
(b)(2)  or  (b)(4)  of  this  AD,  as  applicable. 

Note  3:  Paragraph  (b)(1)  of  this  AD  restates 
the  requirement  for  an  initial  and  rep)etitive 
inspections  contained  in  paragraph  B.l.  of 
AD  89-18-10.  Therefore,  for  operators  who 
have  previously  accomplished  at  least  the 
initial  inspection  in  accordance  with  AD  89- 
18-10,  paragraph  (d)  of  this  AD  requires  that 
the  next  scheduled  inspection  be  performed 
within  the  repetitive  inspection  interval 
specified  in  Table  AA  of  Issue  2  of  the  alert 
service  bulletin,  after  the  last  insptection 
performed  in  accordance  with  paragraph  B.l. 
of  AD  89-18-10. 

(e)  If  any  defect  is  found  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  accomplish  paragraph  (e)(1), 
(e)(2),  or  (e)(3)  of  this  AD,  as  applicable. 

(1)  Replace  the  defective  part  with  a 
serviceable  part  of  the  same  part  number  in 
accordance  with  the  Structural  Repair 
Manual;  or 

(2)  For  damage  within  the  limits  specified 
in  the  BAC  1-11  Structural  Repair  Manual, 
repair  in  accordance  with  the  Structural 
Repair  Manual;  or 

(3)  Repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(g)  Special  flight  piermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  oiierate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplislied. 

Issued  in  Rentoti,  Washington,  on 
December  28,  199iB. 

Durell  M.  Pederaon. 

Acting  Manager,  transport  Airplane 
Directorate,  Aircitft  Certification  Service. 
(FR  Doc.  99-49  Filled  1-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 1 

[Docket  No.  98-NM-240^0] 
RIN  2120-AAe4 

Airworttiinoss  directives;  Aerospatiale 
Model  ATR72  S0ri«s  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  j 

SUMMARY:  This  (locument  proposes  the 
adoption  of  a  neav  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Aerospatiale  Model  ATR72 
series  airplanes.  This  proposal  would 
reqtiire  initial  and  repetitive  inspections 
to  detect  fatigue  cracking  in  certain 
areas  of  the  fiiseiage,  and  corrective 
actions,  if  necesiary.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  of  the  fuselage  and  the 
passenger  and  service  doors,  which 
could  result  in  reduced  structural 
integrity  of  the  ajuplane. 
DATES:  Comments  must  be  received  by 
February  4, 199^. 
ADDRESSES:  Subpit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  |FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules Docket  No.  98-NM- 
24a-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holiday^ 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  31$  Route  de  Bayonne, 
31060  Toulouse. I Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Aven  je,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martinson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-240-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-240-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
a  vile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR72  series 
airplanes.  The  DGAC  advises  that, 
during  full-scale  fatigue  testing  of  the 
airplane,  cracks  were  detected  between 
12,000  and  36.000  flight  cycles.  The 
cracks  originated  in  the  following  areas: 

•  At  the  attachment  holes  at  the  hinge 
fitting  of  the  cargo  compartment  door 
outer  skin; 


•  At  the  positioning  holes  of  both  the 
lower  and  upper  parts  of  the  fuselage 
main  frames; 

•  At  the  stop  holes  of  the  plug  door 
stop  fittings  on  the  forward  and  aft  left 
passenger  doors,  and  the  forward  and  aft 
right  service  doors; 

•  At  the  fastener  holes  in  the 
outboard  stringer  at  frames  24  and  28; 
and 

•  At  the  fastener  holes  in  the  area  of 
stringer  11  at  frame  26. 

Such  fatigue  cracking,  if  not  detected 
and  corrected  in  a  timely  maimer,  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufactiu^r  has  issued  the 
following  Avions  de  Transport  Regional 
Service  Bulletins: 

•  ATR72-52-1018,  dated  May  18, 
1995,  which  describes  procedures  for  a 
preliminary  inspection  of  the  existing 
fasteners  to  determine  if  the  fasteners 
are  out  of  tolerance,  and  follow-on 
corrective  actions,  if  necessary.  The 
follow-on  corrective  actions  include 
removal  of  existing  fasteners  and  hinges, 
an  inspection  of  the  fastener  holes  to 
determine  if  they  are  out  of  tolerance  or 
cracked,  a  visual  inspection  of  holes  for 
correct  tolerance,  a  high  frequency  eddy 
current  inspection  for  cracking;  and 
replacement  of  the  cargo  compartment 
door  hinges  with  new  hinges,  and 
repair,  if  necessary. 

•  ATR72-53-1013,  Revision  2,  dated 
March  22, 1993,  which  describes 
procedures  for  a  one-time  visual 
inspection  to  determine  that  all  rivets 
are  installed  in  all  afi^ected  key  holes 
located  on  main  frames  25  and  27  of  the 
fuselage,  between  stringers  14  and  15; 
installation  of  rivets  in  afi'ected  key 
holes;  and  an  eddy  current  inspection  of 
the  affected  key  holes  to  detect  cracks. 

•  ATR72-53-1019,  Revision  2,  dated 
October  15, 1996,  which  describes 
procedures  for  a  one-time  visual 
inspection  to  determine  that  all  rivets 
are  installed  in  the  tooling  and  key 
holes  located  on  the  standard  frames  of 
the  fuselage;  installation  of  rivets  in 
affected  tooling  and  key  holes;  a  visual 
inspection  to  detect  cracks  of  the  tooling 
and  key  holes  that  are  missing  rivets; 
and  installation  of  new  rivets,  if 
necessary. 

•  ATR72-52-1028,  dated  July  5, 
1993,  which  describes  procedures  for 
repetitive  eddy  ourent  inspections  to 
detect  cracks  in  the  plug  door  stop 
fittings  of  the  forward  and  aft  left 
passenger  doors,  and  the  forward  and  aft 
right  service  doors;  and  replacement  of 
any  cracked  stop  fittings. 
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•  ATR72-52-1033.  dated  April  28. 
1995.  and  ATR72-52-1029,  Revision  1, 
dated  November  16,  1994,  which 
describe  procedures  for  replacement  of 
the  plug  door  stop  fittings  of  the  forward 
and  aft  left  passenger  doors,  and  the 
forward  and  aft  ri^t  service  doors,  with 
new.  improved  fittings. 
Accomplishment  of  this  replacement 
would  eliminate  the  need  for  the 
repetitive  inspections  specified  in 
Avions  de  Transport  Regional  Service 
Bulletin  ATR72-52-1028. 

•  ATR72-53-1021,  Revision  1.  dated 
February  20, 1995,  which  describes 
procedures  for  a  one-time  eddy  current 
inspection  to  detect  cracks  in  the  rivet 
holes  of  the  door  surround  comers  of 
the  forward  and  aft  left  pjassenger  doors; 
and  the  forward  and  aft  right  service 
doors;  modification  of  the  rivet  holes, 
and  replacement  of  the  door  surround 
comers  with  modified  comers. 

•  ATR72-53-1014,  Revision  2,  dated 
October  15, 1992,  which  describes 
procedures  for  a  one-time  eddy  ciurent 
inspection  to  detect  cracks  of  the  rivet 
holes  located  on  the  left  and  right  sides 
of  external  stringer  4  at  frames  24'and 
28  of  the  fuselage,  and  installation  of 
reinforcement  angles. 

•  ATR72-53-1020.  dated  October  6. 
1992,  which  describes  procedures  for  a 
one-time  eddy  current  inspection  to 
detect  cracks  of  the  rivet  holes  located 
on  stringer  11  of  frame  26  of  the 
fuselage,  and  installation  of  doublers 
and  stringer  clips  on  the  left  and  right 
sides  of  frame  26  on  stringer  11. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  92-046- 
012(B)R4,  dated  November  5. 1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CTH 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  Rule 
and  Service  Bulletins 

Operators  should  note  that,  unlike  the 
procediu«s  described  in  Avions  de 
Transport  Regional  Service  Bulletins 
ATR72-52-1018,  original  issue; 
ATR72-53-1013,  Revision  2;  ATR72- 
53-1019,  Revision  2;  ATR72-52-1028; 
ATR72-52-1021,  Revision  1;  ATR72- 
53-1014,  Revision  2;  and  ATR72-52- 
1020,  original  issue;  this  proposed  AD 
would  not  permit  further  flight  if 
cracking  is  detected  in  any  section  of 
the  fuselage.  The  FAA  has  determined 
that,  because  of  the  safety  implications 
and  consequences  associated  with  such 
cracking,  any  portion  of  the  fuselage 
that  is  found  to  be  cracked  must  be 
repaired  or  modified  prior  to  further 
flight,  in  accordance  with  the  applicable 
service  bulletin,  except  as  discussed  in 
the  next  paragraph. 

Operators  also  should  note  that, 
eilthough  Avions  de  Transport  Regional 
Service  Bulletins  ATR72-53-1013, 
Revision  2;  ATR72-53-1019,  Revision 
2;  ATR72-53-1021,  Revision  1;  ATR72- 
53-1014,  Revision  2;  and  ATR72-53- 
1020,  original  issue;  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA  or 
the  DGAC  (or  its  delegated  agent). 

Cost  Impact 

The  FAA  estimates  that  39  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1018  (14  U.S.-registered 
airplanes),  it  would  take  approximately 
250  work  hours  per  airplane  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $9,880  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  these  actions  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$348,320,  or  $24,880  per  airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1013,  Revision  2,  (2  U.S.- 


registered  airplanes),  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  actions 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $360,  or  $180  per 
airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1019,  Revision  2,  (2  U.S.- 
registered  airplanes),  it  would  take 
approximately  100  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  actions 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $12,000,  or  $6,000  per 
airplane. 

r  or  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1028,  (2  U.S.-registered 
airplanes),  it  would  take  approximately 
5  work  hours  per  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
actions  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $600  or 
$300  per  airplane,  per  inspection  cycle. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1033,  and  ATR72-52-1029, 
Revision  1,  (2  U.S.-registered  airplanes), 
it  would  take  approximately  145  work 
hoiu^  per  airplane  to  accomplish  the 
proposed  door  stop  fitting  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufact\irer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  stop  fittings 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $17,400 
or  $8,700  per  airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1021,  Revision  1,  (2  U.S.- 
registered  airplanes)  it  would  take 
approximately  30  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  actions 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $3,600,  or  $1,800  per 
airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1014.  Revision  2.  (2  U.S.- 
registered  airplanes),  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  thei  o  actions 
proposed  by  this  AD  oii  U.S.  operators 


440 


Federal  Register /Vol.  64.  No.  2 /Tuesday,  January  5,  1999 /Proposed  Rules 


is  estimated  to  be  $960,  or  $480  per 
airplane.  | 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-10a0.  (14  U.S.-registered 
airplanes),  it  would  take  approximately 
6  work  hours  p^r  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
actions  proposed  by  this  AD  on  U.S. 
op>erators  is  estimated  to  be  $5,040,  or 
$360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  baseicj  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  raquirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  tholse  actions  in  the  future  if 
this  AD  were  n(>t  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  hav^  substantial  direct  effects 
on  the  States,  oh  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  ctf  government.  Therefore, 
in  accordance  With  Executive  Order 
12612,  it  is  detgrmined  that  this 
proposal  would  not  have  suHicient 
federalism  implications  to  warrant  the 
preparation  of  i  Federalism  Assessment. 

For  the  reasotis  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executiv^  Order  12866;  (2)  is  not 
a  "significant  njle"  imder  the  DOT 
Regulatory  Polities  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  vs^ll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  JA  copy  of  the  draft 
regulatory  evalijation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Hules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transports  ition,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  deleg4ted  to  me  by  the 
Administrator,  ^e  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Feder^  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


i 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Aerospatiale:  Docket  98-NM-240-AD. 

Applicability:  Model  ATR72  series 
airplanes,  certificated  in  any  category,  and 
listed  in  the  following  Avions  de  Transport 
Regional  Service  Bulletins: 

•  ATR72-52-1018,  dated  May  18, 1995; 

•  ATR72-53-1013,  Revision  2,  dated 
March  22,  1993; 

•  ATR72-53-1019.  Revision  2.  dated 
October  15, 1996; 

•  ATR72-52-1028.  dated  July  5. 1993; 

•  ATR72-52-1033.  dated  April  28. 1995; 

•  ATR72-52-1029,  Revision  1.  dated 
November  16. 1994; 

•  ATR72-53-1021,  Revision  1.  dated 
February  20, 1995; 

•  ATR72-53-1014.  Revision  2.  dated 
October  15. 1992;  and 

•  ATR72-53-1020,  dated  October  6. 1992. 
Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
spjccific  prof>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fuselage 
and  the  passenger  and  service  doors,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  For  airplanes  on  which  Aerospatiale 
Modification  03191  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1018,  dated  May  18. 1995)  has  not  been 
accomplished:  Perform  a  preliminary 
inspection  of  the  existing  fasteners  to 
determine  if  the  fasteners  are  out  of  tolerance 
in  accordance  with  paragraph  2.C.(1)  of  the 
Accomplishment  Instructions  of  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1018,  dated  May  18, 1995.  Depending  on 
the  results  of  the  ins{)ection,  prior  to  further 
flight,  accomplish  the  requirements  in 
paragraphs  (a)(1)  and  (a)(2],  or  (a)(2)  and 
(a)(3)  of  this  AD,  as  applicable. 

(1)  Remove  the  fasteners  and  inspect  the 
fastener  holes  to  determine  if  they  are  out  of 
tolerance  or  cracking,  in  accordance  with 
Part  A  of  the  Accomplishment  Instructions  of 
the  service  bulletin.  Perform  a  visual 
inspection  of  the  holes  for  correct  tolerance, 
and  a  high  frequency  eddy  current  (HFEC) 
insp>ection  for  cracking. 

(i)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  Part 
C  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 


(ii)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  cargo  compartment 
door  hinges  with  new  hinges  in  accordance 
with  Part  A  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(2)  Remove  the  existing  fasteners  and 
inspect  the  fastener  holes  for  correct 
tolerance  in  accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate;  or  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC)  or  its 
delegated  agent. 

(ii)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  cargo  compartment 
door  hinges  with  new  hinges  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(3)  Remove  the  existing  fasteners,  repair, 
and  replace  the  cargo  compartment  door 
hinges  with  new  hinges  in  accordance  with 
Part  C  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(b)  For  airplanes  having  serial  numbers  108 
through  210  inclusive:  Prior  to  the 
accumulation  of  36,000  total  flight  cycles,  or 
within  1  month  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  one- 
time visual  inspection  to  determine  if  rivets 
are  installed  in  the  key  holes  located  on  main 
frames  25  and  27  of  the  fuselage,  between 
stringers  14  and  15,  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR72-53-1013,  Revision  2,  dated 
March  22, 1993. 

(1)  If  all  rivets  are  installed,  no  further 
action  is  required  by  paragraph  (b)  of  this     s 
AD. 

(2)  If  any  rivet  is  missing,  prior  to  further 
flight,  perform  an  eddy  current  inspection  of 
the  affected  key  holes  to  detect  cracks,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (b)(2)  of 
this  AD,  prior  to  further  flight,  install  rivets 
in  all  affected  key  holes,  in  accordance  with 
the  service  bulletin.  If  installation  of  rivets  is 
not  possible,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

(ii)  If  any  crack  is  detected  during  the 
ins[>ection  required  by  paragraph  (b)(2)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

(c)  For  airplanes  having  serial  numbers  108 
through  207  inclusive:  Prior  to  the 
accumulation  of  36,000  total  flight  cycles,  or 
within  1  month  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  one- 
time visual  inspection  to  determine  if  rivets 
are  installed  in  the  tooling  and  key  holes 
located  on  the  standard  frames  of  the 
fuselage,  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1019,  Revision  2,  dated  October  15, 1996. 

(1)  If  all  rivets  are  installed,  no  further 
action  is  required  by  paragraph  (c)  of  this  AD. 

(2)  If  any  rivet  is  missing,  prior  to  further 
flight,  perform  a  visual  inspection  of  the 
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affected  tooling  and  key  holes  to  detect 
cracks,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (c)(2)  of 
this  AD,  prior  to  further  flight,  install  new 
rivets  in  all  affected  tooling  and  key  holes, 
in  accordance  with  the  service  bulletin. 

(ii)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (c)(2)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116:  or 
the  DGAC  (or  its  delegated  agent). 

(d)  For  airplanes  on  which  Aerospatiale 
Modification  03775  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1029,  Revision  1,  dated  November  16, 
1994)  or  Aerospatiale  Modification  03776 
(reference  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-52-1033,  dated 
April  28, 1995)  has  not  been  accomplished: 
Prior  to  the  accumulation  of  12,000  total 
flight  cycles,  or  within  1  month  after  th^ 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  eddy  current  inspection  to 
detect  cracks  in  the  plug  door  stop  fittings  of 
the  forward  and  aft  passenger  and  service 
doors,  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1028,  dated  July  5, 1993. 

(1)  If  no  crack  is  detected,  repeat  the  eddy 
current  inspection  required  by  paragraph  (d) 
of  this  AD  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  cracked  stop  fittings  with 
new,  improved  fittings,  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR72-52-1033,  dated  April  28, 
1995,  or  ATR72-52-1029,  Revision  1,  dated 
November  16, 1994;  as  applicable. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (d)(1)  of  this  AD  for  that  fitting. 

(e)  For  airplanes  on  which  Aerospatiale 
Modification  03775  or  Aerospatiale 
Modification  03776  has  not  accomplished: 
Prior  to  the  accumulation  of  18,000  total 
flight  cycles,  or  within  1  month  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  plug  door  stop  fittings  of  the 
forward  and  aft  passenger  and  service  doors 
with  new,  improved  fittings,  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR72-52-1033,  dated  April  28, 
1995;  or  ATR72-52-1029,  Revision  1,  dated 
November  16, 1994;  as  applicable. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (d)(1)  of  this  AD. 

(f)  For  airplanes  on  which  Aerospatiale 
Modification  02986  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1021,  Revision  1,  dated  February  20, 
1995)  has  not  been  accomplished:  f^or  to  the 
accumulation  of  18,000  total  flight  cycles,  or 
within  1  month  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  one- 
time eddy  current  inspection  to  detect  cracks 
in  the  rivet  holes  of  the  door  surround 
comers  of  the  forward  and  aft  passenger  and 
service  doors,  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 


53-1021,  Revision  1,  dated  February  20, 
1995. 

(1)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (f)  of  this 
AD,  prior  to  further  flight,  modify  the  rivet 
holes,  and  replace  the  door  surround  comers 
with  modified  comers,  in  accordance  with 
the  service  bulletin. 

(2)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (f)  of  this 
AD,  prior  to  further  flight,  repair  and  modify 
in  accordance  with  a  method  approved  by 
the  Manager,  Intemational  Branch,  ANM- 
116;  or  the  DGAC  (or  its  delegated  agent). 

(g)  For  airplanes  on  which  Aerospatiale 
Modification  02397  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1014,  Revision  2,  dated  October  15, 1992) 
has  not  been  accomplished:  Prior  to  the 
accumulation  of  12,000  total  flight  cycles,  or 
within  1  month  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  one- 
time eddy  current  inspection  to  detect  cracks 
of  the  rivet  holes  located  on  the  left  and  right 
sides  of  external  stringer  4  at  frames  24  and 
28  of  the  fuselage,  in  accordance  with  Avions 
de  Transport  Regional  Service  Bulletin 
ATR72-53-1014,  Revision  2,  dated  October 
15, 1992. 

(1)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (g)  of  this 
AD,  prior  to  further  flight,  install 
reinforcement  angles  on  the  left  and  right 
sides  of  external  stringer  4  at  frames  24  and 
28  of  the  fuselage,  in  accordance  with  the 
service  bulletin. 

(2)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (g)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Intemational  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

(h)  For  airplanes  on  which  Aerospatiale 
Modification  03185  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1020,  dated  October  6, 1992)  has  not  been 
accomplished:  Prior  to  the  accumulation  of 
12,000  total  flight  cycles,  or  within  1  month 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  one-time  eddy  current 
inspection  to  detect  cracks  of  the  rivet  holes 
located  on  stringer  11  of  frame  26  of  the 
fuselage,  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1020,  dated  October  6, 1992. 

(1)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (h)  of  this 
AD,  prior  to  further  flight,  install  doublers 
and  stringer  clips  on  the  left  and  right  sides 
on  stringer  11  of  frame  26  of  the  fuselage,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (h)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Intemational  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

Note  2:  Inspections  and  repairs 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletins  ATR72- 
53-1013,  dated  June  10,  1991,  or  Revision  1, 
dated  June  12, 1992;  ATR72-53-1019,  dated 
May  13, 1993,  or  Revision  1.  dated  November 
11, 1994;  ATR72-52-1029.  dated  July  20, 
1994;  or  ATR72-53-1014,  Revision  1,  dated 


June  30, 1992;  are  considered  acceptable  for 
compliance  with  the  applicable  actions 
specified  in  this  amendment. 

(i)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fhsm  the  Intemational  Branch, 
ANM-116. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  92-046- 
012(B)R4,  dated  November  5. 1997. 

Issued  in  Renton,  Washington,  on 
December  29,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-47  Filed  1-4-99;  8:45  am) 
BILUNO  CODE  4»1fr-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-CE-60^D] 

RIN  2120-AA64 

Airworthiness  Directives;  S.N. 
CENTRAIR  101  Series  Gliders 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  S.N. 
CENTRAIR  (CENTRAIR)  101  series 
gliders  that  have  modification  101-24 
(major  cockpit  configuration  equipped 
on  all  gUders  manufactiu-ed  since  1990) 
incorporated,  and  do  not  have 
modification  101-21  (minor 
modiHcations  to  this  cockpit 
configuration)  incorporated.  The 
proposed  AD  would  require  securing  an 
attachment  lug  to  the  battery  discharge 
warning  device  on  the  glider  bracket. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
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actions  specif^d  by  the  proposed  AD 
are  intended  t6  prevent  elevator  flight 
control  interference  caused  by  an 
unsecured  battery  discharge  warning 
device,  which  jcould  result  in  reduced  or 
loss  of  glider  dontrol. 
DATES:  Commtnts  must  be  received  on 
or  before  February  11. 1999. 
ADDRESSES:  Svlbmit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  R^ional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-50- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m*  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  liiay  be  obtained  from  S.N. 
CENTRAIR,  A^rodome— 36300  Le 
Blanc,  France;  telephone: 
02.54.37.07.96;  facsimile: 
02.54.37.48. 64(.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplan^  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (8ia)  426-2169. 
SUPPt.EMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desi^. 

Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  conLmunications  received  on 
or  before  the  closing  date  for  comments, 
specified  above,  will  be  considered 
before  taking  qction  on  the  proposed 
rule.  I 

The  proposajls  contained  in  this  notice 
may  be  chang^  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  liule.  All  comments 
submitted  wil)  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  D^tcket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  1^  filed  in  the  Rules 
Docket. 

Commentert  wishing  the  FAA  to 
acknowledge  neceipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  98-CE-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-CE-50-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Discussion 

The  Direction  Generate  de  1' Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  all  CENTRAIR 
101  series  gliders  that  have  modification 
101-24  (major  cockpit  configuration 
equipped  on  all  gliders  manufactured 
since  1990)  incorporated,  and  do  not 
have  modification  101-21  (minor 
modifications  to  this  cockpit 
configiu^tion)  incorporated.  The  DGAC 
reports  that  the  battery  discharge 
warning  device  was  not  secure  during  a 
routine  inspection  on  one  of  the  affected 
gliders. 

If  the  battery  discharge  warning 
device  is  not  secure  on  the  bracket  of 
the  glider,  the  pilot  could  experience  a 
loss  of  elevator  control  with  no  warning 
of  the  loss  of  power. 

Relevant  Service  Information 

CENTRAIR  has  issued  Service 
Bulletin  No.  101-19,  Revision  1,  dated 
May  20, 1997.  which  specifies 
procedures  for  securing  an  attachment 
lug  to  the  battery  discharge  warning 
device  on  the  glider  bracket. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  97-149(A),  dated  July  16, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  gliders  in  France. 

The  FAA's  Determinatioo 

These  glider  models  are  manufactured 
in  France  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  in  other  CENTRAIR  101  series 
gliders  of  the  same  type  design  that  are 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  securing  an 
attachment  lug  (part  number  $Y986A  or 
an  FAA-approved  equivalent  part 
nimiber)  to  the  battery  discharge 
warning  device  on  the  glider  bracket. 

Accomplishment  of  the  proposed 
action  would  be  required  in  accordance 
with  CENTRAIR  Service  Bulletin  No. 
101-19,  Revision  1,  dated  May  20,  1997. 

The  affected  gliders  have  modification 
101-24  (major  cockpit  configuration 
equipped  on  all  gliders  manufactured 
since  1990)  incorporated,  and  do  not 
have  modification  101-21  (minor 
modifications  to  this  cockpit 
configuration)  incorporated. 

Compliance  Time  of  the  Proposed  AD 

The  compliance  time  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS).  The  imsafe 
condition  described  by  the  proposed  AD 
is  not  a  result  of  repetitive  glider 
operation.  The  loss  of  battery  power  to 
the  elevator  control  system  could  occur 
regardless  of  whether  the  glider  is  in 
flight.  Therefore,  to  assume  that  the 
above-referenced  condition  is  corrected 
on  all  of  the  affected  gliders  within  a 
reasonable  period  of  time  without 
inadvertently  grounding  any  gliders,  a 
compliance  schedule  based  upon 
calendar  time  instead  of  hours  TIS  is 
proposed. 

Cost  Impact 

The  FAA  estimates  that  63  gliders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  glider  to 
accompUsh  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $15  per  glider.  Based  on 
these  figiucs.  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,065,  or  $255  per 
glider. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the'  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

S.N.  Centrair  Docket  No.  98-CE-50-AD. 

Applicability.  Models  101,  lOlA,  lOlP, 
and  lOlAP  gliders,  all  serial  numbers, 
certificated  in  any  category;  that  have 
modification  101-24  (major  cockpit 
configuration  equipped  on  all  gliders 
manufactured  since  1990)  incorporated,  and 
do  not  have  modification  101-21  (minor 
modifications  to  this  cockpit  configuration) 
incorporated. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  elevator  flight  control 
interference  caused  by  an  unsecured  battery 
discharge  warning  device,  which  could  result 
in  reduced  or  loss  of  glider  control, 
accomplish  the  following: 

(a)  Secure  an  attachment  lug  (part  number 
$Y986A  or  an  FAA-approved  equivalent  part 
number)  to  the  battery  discharge  warning 
device  on  the  glider  bracket,  in  accordance 
with  CENTRAIR  Service  Bulletin  No.  101-19, 
Revision  1,  dated  May  20, 1997. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  op>erate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  ihe  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  CENTRAIR  Service  Bulletin  No. 
101-19,  Revision  1,  dated  May  20, 1997, 
should  be  directed  to  S.N.  CENTRAIR, 
Aerodome — 36300  Le  Blanc,  France; 
telephone:  02.54.37.07.96;  facsimile: 
02.54.37.48.64.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  97-149(A),  dated  )uly  16,  1997. 

Issued  in  Kansas  City,  Missouri,  on 
December  29, 1998. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-46  Filed  1-4-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docl(et  No.  9&-CE-104-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  C90A,  B200, 
B200C,  B200T,  B200CT,  300,  B300, 
B300C,  and  A200CT  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Models  C90A,  B200,  B200C,  B200T, 
B200CT,  300,  B300,  B300C,  and  A200CT 
airplanes.  The  proposed  AD  would 
require  installing  a  filter  element  in  the 
landing  gear  hand  pump  suction  line. 
The  proposed  AD  is  the  result  of  reports 
of  the  potential  for  debris  to  enter  the 
landing  gear  hand  pump  and  interfere 
with  its  operation,  which  could  prevent 
the  nose  landing  gear  from  being 
extended  manually.  Two  occurrences 
were  reported  of  nose  landing  gear 
collapse  after  manual  extension.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  inability  to 
extend  the  landing  gear  with  the  hand 
pump  caused  by  debris  entering  the 
landing  gear  hand  pump,  which  could 
result  in  passenger  injury  or  damage  to 
the  airplane  if  manual  operation  of  the 
landing  gear  failed. 

DATES:  Comments  must  be  received  on 
or  before  March  8,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
104-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Raytheon  Aircraft  Company,  P.O.  Box 
85.  Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  DeVore,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  OfBce, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4142;  facsimile: 
(316)  946-4407. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  i0  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,;  views,  or  arguments  as 
they  may  deiire.  Communications 
should  identtfy  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  oate  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  tha  proposed  rule.  The 
proposals  cofitained  in  this  notice  may 
be  changed  iii  light  of  the  comments 
received. 

Comment^  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentjal,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vf\ll  be  available,  both  before 
and  after  the{  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parsons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 

acknowledge  receipt  of  their  comments 

submitted  inj  response  to  this  notice 

must  submit  a  self-addressed,  stamped 

postcard  on  which  the  following 

statement  is  fnade:  "Comments  to 

Docket  No.  9IB-CE-104-AD."  The 

postcard  will  be  date  stamped  and 

retiuned  to  the  commenter. 

I 
Availability  bf  NPRNfs 

Any  persoti  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coiinsel,  Attention:  Rules 
Docket  No.  9B-CE-104-AD,  Room  1558, 
601  E.  12th  ^treet,  Kansas  City,  Missouri 
64106. 

Discussion 

The  FAA  has  received  reports  of  the 
potential  for  debris  to  enter  the  landing 
gear  hand  piimp  and  interfere  with  its 
operation  on]  certain  Raytheon  Models 
C90A.  B200.  B200C.  B200T,  B200CT. 
300.  B300,  B300C,  and  A200CT 
airplanes.  This  could  prevent  the  nose 
landing  gear  from  being  properly 
extended  manually.  Two  occurrences 
were  reported  of  nose  landing  gear 
collapse  aftet  manual  extension. 

This  condiltion,  if  not  corrected  in  a 
timely  mannfer,  could  result  in  the 
inability  to  extend  the  landing  gear  with 
the  hand  pump  with  consequent 
passenger  injury  or  damage  to  the 
airplane  if  mpnual  operation  of  the 
landing  gear  failed. 


Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB  32-3073,  Revision 
1,  Issued:  March,  1998,  Revised:  July 
1998.  This  service  bulletin  includes 
procedures  for  installing  a  filter  element 
in  the  landing  gear  hand  piunp  suction 
line. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  inability 
to  extend  the  landing  gear  with  the  hand 
pump  caused  by  debris  entering  the 
landing  gear  hand  piunp.  This  could 
result  in  passenger  injury  or  damage  to 
the  airplane  if  manual  operation  of  the 
landing  gear  failed. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models 
C90A,  B200,  B200C,  B200T,  B200CT, 
300,  B300,  B300C.  and  A200CT 
airplanes  of  the  same  type  design,  the 
FAA  is  proposing  AD  action,  ll^e 
proposed  AD  would  require  installing  a 
filter  element  in  the  landing  gear  hand 
pump  suction  line.  Accomplishment  of 
the  proposed  action  would  be  required 
in  accordance  with  the  service 
information  previously  referenced. 

Cost  Impact 

The  FAA  estimates  that  991  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  5  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Raytheon 
will  give  warranty  credit  for  parts  until 
July  31, 1999.  Based  on  these  figiures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$297,300,  or  $300  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company  (All  type 
certificates  of  the  afTected  airplanes 
previously  held  by  the  Beech  Aircraft 
Corporation):  Docket  No.  98-CE-104-AD. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Models 

Serial  Numbers 

C90A  

LJ-1 063  through  U-1 482. 

B200 

BB-1158.  BB-1167.  B&- 

1193  through  BB-1 532, 

arxJ  all  serial  numbers  with 

Beech  Kit  101-8018  IrKor- 

porated. 

B200C  

BL-1 13  through  BL-1 17,  BL- 

124  through  BL-1 40,  and 

ail  serial  numbers  with 

Beech  Kit  101-6018  incor- 

porated 

B200T  

BT-31  through  BT-38,  and 

all  serial  numbers  with 

Beech  Kit  101-8018  Incor- 

porated. 

B200CT  

BN-2.  BN-3,  and  BN-4  that 

have  Beech  Kit  101-8018 

incorporated. 

B200CT  

FG-1  and  FG-2. 

300  

FA-1  through  FA-230. 

300  

FF-1  through  FF-19. 

8300  

FL-1  through  FL-138. 

B300C  

F^A-1  through  FM-9. 

B300C  

FN-1. 
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Models 

Serial  Numbers 

A200CT(C- 

BP-46  through  BP-61. 

120). 

A200CT(C- 

BP-52  through  BP-63. 

12F). 

A200CT  (RC- 

GR-14throughGR-19. 

12H). 

A200CT  (RC- 

FE-1  through  FE-9. 

12K). 

A200CT  (RC- 

FE-10  through  FE-24. 

12N). 

A200CT  (RC- 

FE-25  through  FE-31.FE- 

12P). 

33.  arxl  FE-35. 

A200CT  (RC- 

FE-32,  FE-34,  and  FE-36. 

12Q). 

B200C(C- 

BL-73  through  BL-112  arxl 

12F). 

BL-1 18  through  BL-1 23. 

B200C(C- 

BP-64  through  BP-71. 

12F). 

B200C(UC- 

BU-1  through  BU-10. 

12F). 

B200CT  (RC- 

BU-11  and  BU-1 2. 

12F). 

B200C(UC- 

BV-1  through  BV-10. 

12M). 

B200C(RC- 

BV-11  and  BV-1 2. 

12M). 

B200C{C- 

BW-1  through  BW-19. 

12R). 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  the  inability  to  extend  the 
landing  gear  with  the  hand  pump  caused  by 
debris  entering  the  landing  gear  hand  pump, 
which  could  result  in  passenger  injury  or 
damage  to  the  airplane  if  manual  operation 
of  the  landing  gear  failed,  accomplish  the 
following: 

(a)  Install  a  filter  element  in  the  landing 
gear  hand  pump  suction  line,  in  accordance 
with  the  ACXX)MPLISHMENT 
INSTRUCTIONS  section  of  Raytheon 
Mandatory  Service  Bulletin  SB  32-3073, 
Revision  1,  Issued:  March,  1998,  Revised: 
July  1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 


Road,  Room  100,  Mid-Continent  Airport, 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Raytheon 
Aircraft  Company.  P.O.  Box  85,  Wichita, 
Kansas  67201-0085;  or  may  examine  this 
document  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558.  601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
December  28. 1998. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  99-44  Filed  1-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Pocket  No.  98-CE-98-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Alexander 
Schleicher  Segetflugzeugtiau  Model 
ASH  26E  Sailplanes  n 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Alexander 
Schleicher  Segelflugzeugbau  (Alexander 
Schleicher)  Model  ASH  26E  sailplanes. 
The  proposed  AD  would  require 
inspecting  the  red  silicone  tube  of  the 
rotor  interior  air  cooling  (just  in  front  of 
the  carburetor)  for  oil  leaks  and  the  heat 
damping  layer  of  the  lower  exhaust 
damper  ffiiring  for  oil  contamination, 
and  replacing  the  applicable  parts 
where  oil  leaikage  or  contamination  is 
found.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
any  oil-contaminated  exhaust  damper 
fairing  caused  by  oil  leakage  in  the  red 
silicone  tube  of  the  rotor  interior  air 
cooling,  which  could  result  in  an 
exhaust  fire  and/or  an  explosion. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1999. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-98- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher  GmbH  &  Co., 
Segelflugzeugbau,  Postfach  60,  36163 
Poppenhausen,  Germany;  telephone: 
++49  (0)  6658-890;  facsimile:  ++49  (0) 
6658-8923.  This  information  also  may 
be  examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA.  Central  iRegion,  Office  of  the 
Regional  Cou|isel.  Attention:  Rules 
Docket  No.  9$-CE-98-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Alexander  Schleicher  Model  ASH  26E 
sailplanes.  The  LBA  reports  an  incident 
where  oil  in  the  heat  damping  layer  of 
the  exhaust  fairing  caught  fire. 
Investigation  reveals  the  following 
possible  causes  of  this  incident: 

— Oil  was  spilled  when  filling  the 
engine  oil  tanx:  and 

— Oil  leakage  could  have  occurred  in 
the  red  silicone  tube  of  the  rotor  interior 
air  cooling  (j^st  in  front  of  the 
carburetor).    I 

This  condiljion.  if  not  detected  and 
corrected  in  a)  timely  manner,  could 
result  in  an  ethaust  fire  and/or  an 
explosion. 

Relevant  Sertice  Information 

Alexander  $chleicher  has  issued 
Technical  No^e  No.  6.  dated  August  10. 
1998.  which  Specifies  procedures  for 
inspecting  the  red  silicone  tube  of  the 
rotor  interior  air  cooling  (just  in  front  of 
the  carburetor  )  for  oil  leaks  and  the  heat 
damping  layer  of  the  lower  exhaust 
damper  fairinjg  for  oil  contamination. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  9B-347,  dated  September 
10. 1998.  in  crder  to  assure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany. 

The  FAA's  Determination 

This  sailpl^e  model  is  manufactured 
in  Germany  ahd  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  ofjsection  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  lept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  n  iviewed  all  available 
information,  ncluding  the  service 
information  referenced  above;  and 
determined  t|iat  AD  action  is  necessary 
for  products  <)f  this  type  design  that  are 
certificated  fdr  operation  in  the  United 
States. 


T 


Explanation  pf  the  Provisions  of  the 
Proposed  AOl 

Since  an  unsafe  condition  has  been 
identified  th^  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 


Model  ASH  26E  sailplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
inspecting  the  red  silicone  tube  of  the 
rotor  interior  air  cooling  (just  in  front  of 
the  carburetor)  for  oil  leaks  and  the  heat 
damping  layer  of  the  lower  exhaust 
damper  fairing  for  oil  contamination, 
and  replacing  the  applicable  parts 
where  oil  leakage  or  contamination  is 
found. 

Accomplishment  of  the  proposed 
inspection  would  be  required  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No.  6.  dated  August  10. 
1998.  The  possible  replacements  would 
be  required  to  be  accomplished  in 
accordance  with  the  applicable 
maintenance  manual  or  other  applicable 
FAA-approved  document. 

Compliance  Time  of  the  Proposed  AD 

This  unsafe  condition  is  not  a  result 
of  the  nim[)ber  of  times  the  sailplane  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  a  sailplane 
with  10  hours  time-in-service  (TIS)  as  it 
would  be  for  a  sailplane  with  500  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  the 
proposed  AD  in  order  to  assure  that  the 
unsafe  condition  is  addressed  on  all 
sailplanes  in  a  reasonable  time  period. 

Diffierences  Between  the  German  AD, 
the  Technical  Note,  and  This  Proposed 
AD 

Both  Alexander  Schleicher  Technical 
Note  No.  6,  dated  August  10. 1998.  and 
German  AD  98-347,  dated  September 
10,  1998,  specify  the  initial  inspection 
prior  to  further  flight. 

The  FAA  does  not  have  justification 
through  its  regulatory  process  to  require 
the  inspection  prior  to  further  flight.  To 
assure  that  no  affected  sailplane  is 
inadvertently  grounded,  the  FAA  is 
proposing  a  compliance  time  of  1 
calendar  month  for  the  initial 
inspection. 

Cost  Impact 

The  FAA  estimates  that  8  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  inspection,  that  it  would 
take  approximately  1  workhour  per 
sailplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $480, 
or  $60  per  sailplane. 

These  figures  only  take  into  account 
the  costs  of  the  proposed  inspection  and 
do  not  take  into  account  the  costs 
associated  with  any  parts  replacement 


that  would  be  necessary  if  oil  leakage  or 
contamination  is  found.  The  FAA  has 
no  way  of  determining  the  number  of 
sailplanes  that  would  need  parts 
replacement  because  of  oil  leakage  or 
cdntamination. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Alexander  Schleicher  Segelflugzeugbau: 

Docket  No.  9&-CE-98-AD. 

Applicability:  Model  ASH  26E  sailplanes, 
all  serial  numbers,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  any  oil-contaminated 
exhaust  damper  fairing  caused  by  oil  leakage 
in  the  red  silicone  tube  of  the  rotor  interior 
air  cooling,  which  could  result  in  an  exhaust 
fire  and/or  an  explosion,  accomplish  the 
following: 

(a)  Within  the  next  calendar  month  after 
the  effective  date  of  this  AD,  inspect  the  red 
silicone  tube  of  the  rotor  interior  air  cooling 
(just  in  front  of  the  carburetor)  for  oil  leaks 
and  the  heat  damping  layer  of  the  lower 
exhaust  damf)er  fairing  for  oil  contamination, 
in  accordance  with  the  Action  section  of 
Alexander  Schleicher  Technical  Note  No.  6, 
dated  August  10, 1998.  Prior  to  further  flight, 
replace  the  applicable  parts  where  oil  leakage 
or  contamination  is  found,  in  accordance 
with  the  applicable  maintenance  manual  or 
other  applicable  FAA-approved  document. 

(b)  Special  flight  peimits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Qfiestions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  6,  dated  August  10, 1998,  should  be 
directed  to  Alexander  Schleicher  GmbH  & 
Co.,  Segelflugzeugbau,  Postfach  60,  36163 
Poppenhausen,  Germany;  telephone:  ++49  (0) 
6658-890;  facsimile:  ++49  (0)  6658-8923. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  98-347,  dated  September  10, 
1998. 


Issued  in  Kansas  City,  Missouri,  on 
December  29, 1998. 

Marvin  R.  Nuss, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  99-42  Filed  1-4-99;  8:45  am) 

BILUNQ  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-64] 

Proposed  Modification  of  Class  D 
Airspace  and  Class  E  Airspace  and 
Establishment  of  Class  E  Airspace; 
Rapid  City,  SD 

AQENCY:  Federal  Aviation 
Administration  (FAA),  IXDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  D  airspace  and  Class  E 
airspace  and  establish  Class  E  airspace 
at  Rapid  City,  SD.  This  action  would 
amend  the  effective  hours  of  the  Class 
D  surface  area  and  the  associated  Class 
E  airspace  to  coincide  with  the  airport 
traffic  control  tower  (ATCT).  This  action 
would  also  establish  a  Class  E  surface 
area  when  the  ATCT  is  closed.  The 
purpose  of  these  actions  is  to  clarify 
when  two-way  radio  communication 
with  the  ATCT  is  required  and  to 
provide  adequate  controlled  airspace  for 
instrument  approach  procedures  when 
the  tower  is  closed. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-64,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Adininistration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-64."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  of  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  and  associated  Class  E  airspace 
at  Rapid  City,  SD,  by  amending  the 
effective  hours  to  coinc- Je  with  the 
ATCT  hours  of  operatioii,  and  to 
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establish  a  Qlass  E  surface  area  during 
those  times  the  ATCT  is  closed. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  exequting  instrument  approach 
procedures.  tThe  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  D  airspace  designations  are 
published  iii  paragraph  5000.  Class  E 
airspace  aieks  designated  as  an 
extension  toja  Class  D  surface  area  are 
published  in  paragraph  6004,  and  Class 
E  airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
paragraph  6^02  of  FAA  Order  7400.9F 
dated  Septelnber  10,  1998,  and  effective 
September  16.  1998,  which  is 
incorporatea  by  reference  in  14  CFR 
71.1.  The  CIbss  D  and  Class  E  airspace 
designation^  listed  in  this  document 
would  be  published  subsequently  in  the 
Order.         ] 

The  FAA  pas  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  ajperationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "sig;iificant  regulatory  action" 
under  Execijtive  Order  12866;  (2)  is  not 
a  "significaiit  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Fsbruary  26, 1979);  and  (3) 
does  not  wa  Tant  preparation  of  a 
Regulatory  I  Ivaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matler  that  will  only  affect  air 
traffic  proce  iures  and  air  navigation,  it 
is  certified  t  lat  this  proposed  rule  will 
not  have  a  s:  gnificant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  cmteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjicts  in  14  CFR  Part  71 

Airspace.Jlncorporation  by  reference, 
Navigation  jair). 

The  Proposfd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  A(miinistration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PAFn-  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  au^ority 
continues  tc  i 


Authority 

40120;  E.O.  10854 
1963  Comp., 


citation  for  part  71 
read  as  follows: 


t9  U.S.C.  106(g),  40103;  40113. 
24  FR  9565.  3  CFR.  1959- 
b.  389. 


§71.1    [Amelided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Qass  D  airspace. 

•         *         *         •         • 

AGL  SD  D    Rapid  City,  SD  [Revised] 

Rapid  City  Regional  Airport,  SD 

(Lat.  44°02'43"N..  long.  \03''03'27"}N.) 
Ellsworth  AFB,  SD 

(Lat.  44''08'42"N..  long.  103''06'13"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5,700  feet  MSL 
within  a  4.3-mile  radius  of  the  Rapid  City 
Regional  Airport.  SD,  excluding  the  portion 
north  of  a  line  between  the  intersection  of  the 
Rapid  City  Regional  Airport  4.3-mile  radius 
and  the  Ellsworth  AFB.  SD,  4.7-mile  radius. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AGL  SD  E4    Rapid  City,  SD  [Revised] 

Rapid  City  Regional  Airport.  SD 

(Lat.  44°  02'  43"N..  long.  103"  03'  27"W.) 
Ellsworth  AFB.  SD 

(Ut.  44°  08'  42"N.,  long.  103°  06'  13"W.) 
Rapid  City  VORTAC 

(Ut.  43°  58'  34"N..  long.  103°  00'  44"W.) 
Ellsworth  AFB  TACAN 

(Lat.  44°  08'  20"N.,  long.  103°  06'  06"W.) 
That  airspiace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the 
Rapid  City  VORTAC  155°/335°  radials 
extending  from  the  4.3-mile  radius  of  the 
Rapid  City  Regional  Airport  to  7.0  miles 
southeast  of  the  VORTAC  and  within  2.6 
miles  each  side  of  the  Ellsworth  AFB  TACAN 
129°  radial,  extending  from  the  Ellsworth 
AFB  4.7-mile  radius  of  the  airport  to  7.0 
miles  southeast  of  the  TACAN.  excluding 
that  airspace  within  the  Rapid  City,  SD,  Class 
D  airspace  area.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Pamgraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  SO  E2    Rapid  City,  SD  [New] 

Rapid  City  Regional  Airport,  SD 
(Lat.  44°  02'  43"N.,  long.  103°  03'  27"W.) 

Ellsworth  AFB,  SD 

(Lat.  44°  08'  42"N..  long.  103°  06'  13"W.) 

Rapid  City  VORTAC 
(Lat.  43°  58'  34"N.,  long.  103°  Off  44"W.) 

Ellsworth  AFB  TACAN 

(Lat.  44°  08'  20"N..  long.  103°  06'  06"W.) 
Within  an  4.3-mile  radius  of  the  Rapid  City 

Regional  Airport,  SD,  excluding  the  portion 


north  of  a  line  between  the  intersection  of  the 
Rapid  City  Regional  Airport  4.3-mile  radius 
and  the  Ellsworth  AFB.  SD.  4.7-mile  radius, 
and  that  airspace  extending  upward  from. the 
surface  within  2.6  miles  each  side  of  the 
Rapid  City  VORTAC  155°/335°  radials 
extending  from  the  4.3-mile  radius  of  the 
Rapid  City  Regional  Airport  to  7.0  miles 
southeast  of  the  VORTAC  and  within  2.6 
miles  each  side  of  the  Ellsworth  AFB  TACAN 
129°  radial,  extending  from  the  Ellsworth 
AFB  4.7-mile  radius  of  the  airport  to  7.0 
miles  southeast  of  the  TACAN,  excluding 
that  airspace  within  the  Rapid  City,  SD,  Class 
D  airspace  area.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Issued  in  Des  Plaines,  Illinois  on  [)ecember 
14. 1998. 
Marueen  Woods, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  99-83  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  2,  3,  5, 10, 12, 16.  20.  25. 
50. 54,  56.  58,  60,  70,  71,  200.  201,  202, 
206.  207.  210,  211,  299,  300,  310,  312. 
314.  316.  320,  333,  369.  510.  514,  520. 
522.  524.  529. 800,  801,  807.  809,  812, 
and  860 

[Docket  No.  96H-072ai 

Conforming  Regulations  Regarding 
Removal  of  Section  507  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act; 
Companion  Document  to  Direct  Final 
Rule 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  remove 
references  to  the  repealed  statutory 
provision  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  under  which  the 
agency  certified  antibiotic  drugs.  The 
agency  is  also  proposing  to  remove 
references  to  the  repealed  antibiotic 
monograph  regulations  and  to  those  . 
regulations  dealing  with  antibiotic 
applications.  The  agency  is  taking  this 
action  in  accordance  with  provisions  of 
the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
This  proposed  rule  is  a  companion 
document  to  the  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 
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DATES:  Submit  written  comments  on  or 
before  March  22,  1999. 
ADDRESSES:  Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  human  drugs,  Christine  F.  Rogers 
or  Wayne  H.  Mitchell,  Center  for 
Drug  Evaluation  and  Research 
(HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-594- 
2041. 
For  animal  drugs,  Richard  L.  Arkin, 
Center  for  Veterinary  Medicine 
(HFV-6).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827- 
0141. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  described  more  fully  in  the  related 
direct  final  rule,  section  125(b)  of 
FDAMA  (Pub.  L.  105-115)  repealed 
section  507  of  the  act  (21  U.S.C.  357) 
and  made  conforming  amendments  to 
the  act  and  other  provisions  of  Federal 
law.  Section  507  of  the  act  was  the 
statutory  provision  under  which  the 
agency  certified  antibiotic  drugs.  FDA  is 
proposing  to  make  conforming 
amendments  to  Title  21  of  the  Code  of 
Federal  Regulations.  This  proposed  rule 
removes  citations  to  section  507  of  the 
act.  It  also  removes  references  to: 
Certification  of  antibiotics,  the  antibiotic 
certification  regulations,  specific 
antibiotic  monographs,  references  to 
antibiotic  drug  applications,  abbreviated 
antibiotic  drug  applications,  and 
supplemental  antibiotic  drug 
applications. 

n.  Additional  Infonnation 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  and  the  direct  final  rule 
are  identical.  This  companion  proposed 
rule  will  provide  the  procedural 
framework  to  finalize  the  rule  in  the 
event  the  direct  final  rule  receives 
significant  adverse  comments  and  is 
withdrawn.  The  comment  period  for 
this  companion  proposed  rule  runs 
concurrently  wiUi  the  comment  period 
of  the  direct  final  rule.  Any  comments 
received  under  the  companion  proposed 
rule  will  be  treated  as  comments 
regarding  the  direct  final  rule. 

The  amendments  contained  in  this 
proposed  rule  are  a  direct  result  of  the 
repeal  of  the  statutory  provision.  If  no 
significant  adverse  conunent  is  received 


in  response  to  the  direct  final  rule,  no 
further  action  will  be  taken  related  to 
this  proposed  rule.  Instead.  FDA  will 
publish  a  confirmation  document 
within  30  days  after  the  comment 
period  ends,  and  FDA  intends  the  direct 
final  rule  to  become  effiective  30  days 
after  pubUcation  of  the  confirmation 
dociunent.  If  FDA  receives  significant 
adverse  comments,  the  agency  will 
withdraw  the  direct  final  rule.  FDA  will 
proceed  to  respond  to  all  of  the 
comments  received  regarding  the  rule 
and,  if  appropriate,  the  rule  will  be 
finalized  under  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures. 

For  additional  information,  see  the 
corresponding  direct  final  rule 
published  elsewhere  in  the  final  rules 
section  of  this  issue  of  the  Federal 
Register.  If  FDA  receives  significant 
adverse  comments,  the  agency  will 
withdraw  the  direct  final  rule  within  30 
days  after  the  comment  period  ends  and 
will  treat  those  conunents  as  comments 
on  this  proposed  rule.  The  agency  will 
address  the  comments  in  a  subsequent 
final  rule.  FDA  will  not  provide 
additional  opportunity  for  conunent.  A 
significant  adverse  comment  is  one  that 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
imacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  this  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 


as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  milHon  or  adversely 
a^ecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  that  if  a  rule  has  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  agency  must  analyze 
regulatory  options  to  minimize  the 
economic  impact  on  small  entities.  The 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  miUion  (adjusted  annually  for 
inflation)  in  any  1  year.  These 
conforming  amendments  will  not  result 
in  any  increased  expenditures  by  State, 
local,  and  tribal  governments  or  the 
private  sector.  Because  this  proposed 
rule  will  not  result  in  an  expenditure  of 
$100  million  or  more  on  any 
governmental  entity  or  the  private 
sector,  no  budgetary  impact  statement  is 
required. 

This  proposed  rule  is  intended  to 
make  conforming  changes  to  FDA's 
regulations  necessitated  by  repeal  of  the 
section  507  of  the  act  that  provided  for 
the  certification  of  antibiotic  drugs. 
Accordingly,  the  agency  believes  that 
the  proposed  rule  is  necessary  and  that 
it  is  consistent  with  the  principles  of 
Executive  Order  12866;  that  it  is  not  a 
significant  regulatory  action  under  that 
Executive  Order;  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  that  it  is 
not  likely  to  result  in  an  annual 
expenditure  in  excess  of  $100  million. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  nile  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(I*ub.  L.  104-13)  is  not  required. 
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VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  22,  1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comnjents  regarding  this 
proposal.  Thi$  comment  period  runs 
concurrently  with  the  comment  period 
for  the  direct  ^nal  rule;  any  comments 
received  will  be  considered  as 
comments  regarding  the  direct  final 
rule.  Two  copjies  of  any  comments  are 
to  be  submitt^,  except  that  individuals 
may  submit  ohe  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  bract^ets  in  the  heading  of  this 
dociunent.  Refreived  comments  may  be 
seen  in  the  o^ce  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  In 
the  event  the  direct  final  rule  is 
withdrawn,  a|l  conunents  received  will 
be  considered!  comments  on  this 
proposed  rulet 

List  of  Subjects 

21  CFR  Part  2 

Administra^ve  practice  and 
procedure,  Cosmetics,  £)rugs,  Foods. 

21  CFR  Part  3\ 

Administrat  ive  practice  and 
procedure,  Bii^logics,  Drugs,  Medical 
devices. 

21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  Lnports,  Organization  and 
functions  (Goyemment  agencies). 

21  CFR  Part  10 

Administrative  practice  and 
procedure,  Neivs  media. 

21  CFR  Parts  i 2  and  16 

Administrative  practice  and 
procedure. 

21  CFR  Part  2^ 

Confidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

21  CFR  Part  2$ 

Environmei^al  impact  statements, 
Foreign  relations.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  56 

Human  resefuch  subjects,  Prisoners, 
Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  5f 

Biologies,  Drugs,  Medical  devices. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  5* 

Human  research  subjects.  Reporting 
and  recordkeeping  requirements.  Safety. 


21  CFR  Part  58 

Laboratories,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  60 

Administrative  practice  and 
procedure.  Drugs,  Food  additives. 
Inventions  and  patents.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  70 

Color  additives.  Cosmetics,  Drugs, 
Labeling.  Packaging  and  containers. 

21  CFR  Part  71 

Administrative  practice  and 
procedure,  Color  additives.  Confidential 
business  information.  Cosmetics,  Drugs, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  200  and  300 

Drugs,  Prescription  drugs. 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  202 

Advertising,  Prescription  drugs. 
21  CFR  Parts  206  and  299 

Drugs. 
21  CFR  Parts  207  and  320 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  210 

Drugs,  Packaging  and  containers. 

21  CFR  Part  211 

Drugs,  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  316 

Administrative  practice  and 
procedure.  Drugs,  Reporting  and 
recordkeeping  requirements. 


21  CFR  Part  333 

Labeling,  Over-the-counter  drugs. 

21  CFR  Part  369 

Labeling,  Medical  devices,  Over-the 
counter  drugs. 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  514 

Administrative  practice  and 
procedure.  Animal  drugs,  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Parts  520,  522.  524,  and  529 

Animal  drugs. 

21  CFR  Part  800 

Administrative  practice  and 
procedure,  Medical  devices. 
Ophthalmic  goods  and  services, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  807 

Confidential  business  information, 
Imports,  Medical  devices,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  809 

Labeling,  Medical  devices. 

21  CFR  Part  812 

Health  records,  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  860 

Administrative  practice  and 
procedure.  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  2,  3,  5,  10,  12,  16,  20.  25, 
50,  54,  56,  58,  60,  70,  71,  200,  201,  202. 
206, 207, 210. 211, 299, 300,  310,  312, 
314,  316,  320,  333,  369,  510,  514,  520, 
522,  524,  529,  800,  801,  807,  809.  812. 
and  860  be  amended  as  follows: 

PART  2— GENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

1.  The  authority  citation  for  21  CFR 
part  2  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  335,  342. 
346a,  348,  351,  352,  355,  360b,  361,  371,  372, 
374;  15  U.S.C.  402,  409. 
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PAFrr  S-PRODUCT  JURISDICTION 

2.  The  authority  citation  for  21  CFR 
part  3  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  360c-360f,  360h-360j,  360gg- 
360SS,  371(a),  379e,  381,  394;  42  U.S.C.  216. 
262. 

§3.2    [Amended] 

3.  Section  3.2  Definitions  is  amended 
in  paragraph  (k)  by  removing  "507,"  and 
"antibiotic  application,". 

PART  5>-DELEQATI0NS  OF 
AUTHORITY  AND  ORGANIZATION 

4.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C.  138a,  2271;  15  U.S.C.  638, 1261-1282, 
3701-3711a;  15  U.S.C.  1451-1461;  21  U.S.C. 
41-50,  61-63, 141-149,  321-394,  467f, 
679(b).  801-886, 1031-1309;  35  U.S.C.  156; 
42  U.S.C.  241,  242,  242a,  2421,  242n.  243, 
262.  263,  264,  265,  300u-300u-5,  300aa-l; 
1395y,  3246b,  4332.  4831(a).  10007-10008; 
E.O.  11921.  41  FR  24294,  3  CFR,  1977  Comp., 
p.  124-131;  E.O.  12591,  52  FR  13414.  3  CFR, 
1988  Comp..  p.  220-223. 

§5.31    [Amended] 

5.  Section  5.31  Petitions  under  part  10 
is  amended  by  removing  and  reserving 
paragraphs  (f)(2)(v),  (f)(2)(vi),  and 
(f)(2)(vii). 

§5.70    [Amended] 

6.  Section  5.70  Issuance  of  notice 
implementing  the  provisions  of  the  Drug 
Amendments  of  1962  is  amended  by 
removing  "sections  505  and  507"  and 
adding  in  its  place  "section  505". 

§5.75    [Removed} 

7.  Section  5.75  Designation  of  official 
master  and  working  standards  for 
antibiotic  drugs  is  removed. 

§5.76    [Removed] 

8.  Section  5.76  Certification  of 
antibiotic  drugs  is  removed. 

§5.78    [Removed] 

9.  Section  5.78  Issuance,  amendment, 
or  repeal  of  regulations  pertaining  to 
antibiotic  drugs  is  removed. 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

10.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-558,  701-706;  15 
U.S.C.  1451-1461;  21  U.S.C.  141-149,  321- 
397,  467f,  679,  B21, 1034;  28  U.S.C.  2112;  42 
U.S.C  201,  262,  263b,  264. 

§10.50    [Amended] 

11.  Section  10.50  Promulgation  of 
regulations  and  orders  after  an 


opportunity  for  a  formal  evidentiary 
public  hearing  is  amended  by  removing 
"314.300,"  from  paragraph  (a)(2)  and  by 
removing  and  reserving  paragraph 
(c)(ll). 

§10.55    [Amended] 

12.  Section  10.55  Separation  of 
functions;  ex  parte  communications  is 
amended  in  paragraph  (c)  by  removing 
"314.300,"  from  the  first  sentence. 

§10.80    [Amended] 

13.  Section  10.80  Dissemination  of 
draft  Federal  Register  notices  and 
regulations  is  amended  in  paragraph  (g) 
by  removing  the  phrase  "or  a  proposed 
or  final  antibiotic  regulation". 

PART  12— FORMAL  EVIDENTIARY 
PUBLIC  HEARING 

14.  The  authority  citation  for  21  CFR 
part  12  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  141-149.  321-393, 
467f,  679,  821,  1034;  42  U.S.C.  201,  262, 
263b-263n.  264;  15  U.S.C.  1451-1461;  5 
U.S.C.  551-558,  701-721;  28  U.S.C.  2112. 

§12.20    [Anrtended] 

15.  Section  12.20  Initiation  of  a 
hearing  involving  the  issuance, 
amendment,  or  revocation  of  a 
regulation  is  amended  by  removing 
"507(f),"  from  the  introductory  text  of 
paragraph  (a),  by  removing  the  phrase 
"or  for  an  antibiotic  petition  in 
§431.50"  from  paragraph  (a)(2)(i),  and 
by  removing  and  reserving  paragraph 
(c). 

§12.24    [Amended] 

16.  Section  12.24  Ruling  on  objections 
and  requests  for  hearing  is  amended  by 
removii^  "314.300,"  frran  paragraphs 
(b)(6)  and  (c). 

§12.87    [Amended] 

17.  Section  12.87  Purpose;  oral  and 
written  testimony;  burden  of  proof  is 
amended  by  removing  "antibiotic," 
fi-om  the  first  sentence  of  paragraph  (d). 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

18.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1461;  21  U.S.C. 
141-149,  321-394.  467f,  679,  821, 1034;  28 
U.S.C.  2112;  42  U.S.C.  201-262,  263b,  364. 

§  16.1    [Amended] 

19.  Section  16.1  Scope  is  amended  by 
removing  §§431.52.  433.2(d), 
433.12(b)(5),  433.13(b),  433.14(b). 
433.15(b),  433.16(b).  and  514.210  fi-om 
the  hst  of  regulatory  provisions  in 
paragraph  (b)(2). 


PART  20— PUBLIC  INFORMATION 

20.  The  authority  citation  for  21  CFR 
part  20  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  18  U.S.C.  1905;  19 
U.S.C  2531-2582;  21  U.S.C  321-393. 1401- 
1403;  42  U.S.C.  241,  242,  242a,  2421,  242n, 
243,  262,  263,  263b-263n,  264,  265,  300u- 
300U-5,  300a8-l. 

§2ai00    [Amended] 

21.  Section  20.100  Applicability; 
cross-reference  to  other  regulations  is 
amended  by  removing  and  reserving 
paragraphs  (c)(20)  and  (c)(21). 

§20.117    [Amended] 

22.  Section  20.117  New  drug 
information  is  amended  by  removing 
"antibiotic  applications,"  from 
paragraph  (a)(3). 

PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

23.  The  authority  citation  for  21  CFR 
part  25  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321-393;  42  U.S.C. 
262,  263b-264;  42  U.S.C  4321.  4332;  40  CFR 
parts  1500-1508;  E.O.  11514,  35  FR  4247,  3 
CFR,  1971  Comp.,  p.  531-533,  as  amended  by 
E.O.  11991,  42  FR  26967,  3  CFR,  1978  Comp., 
p.  123-124  and  E.O.  12114,  44  FR  1957,  3 
CFR,  1980  Comp.,  p.  356-360. 

§25.5    [Amended] 

24.  Section  25.5  Terminology  is 
amended  by  removing  the  phrase  ",  an 
abbreviated  antibiotic  application." 
from  paragraph  (b)(1). 

§25.31    [Amended] 

25.  Section  25.31  Human  drugs  and 
biologies  is  amended  by  removing 
paragraph  (f)  and  redesignating 
paragraph  (g)  as  paragraph  (f).  by 
removing  paragraph  (h).  and  by 
redesignating  paragraph  (i)  through 
paragraph  (1)  as  paragraph  (g)  through 
paragraph  (j). 

PART  50— PROTECTION  OF  HUMAN 
SUBJECTS 

26.  The  authority  citation  for  21  CFR 
part  50  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  346,  346a.  348, 
352,  353,  355,  360,  360c-360f,  360h-360j, 
371,  379e,  381;  42  U.S.C.  216,  241,  262, 
263b-263n. 

§50.1    [Amendecq 

27.  Section  50.1  Scope  is  amended  by 
removing  ",  507(d),"  firom  the  first 
sentence  of  paragraph  (a)  and  removing 
"507,"  from  the  last  sentence  of 
paragraph  (a). 

§  50.3    [An>ended] 

28.  Section  50.3  Definitions  is 
amended  by  removing  and  reserving 
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paragraph  (b)(ll)  and  removing  ", 
507(d),"  from:  paragraph  (c). 

$50.23    [Ame«d«d] 

29.  Section '50.23  Exception  from 
general  requitements  is  amended  in 
paragraph  (d)(l]  by  removing  the  phrase 
"(including  an  antibiotic  or  biological 
product)"  and  adding  in  its  place  the 
phrase  "(including  a  biological 
product)". 

PART  54-FINANCIAL  DISCLOSURE 
BY  CUNICAL  INVESTIGATORS 

30.  The  authority  citation  for  21  CFR 
part  54  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353.  355,  360,  3(BOc-360j.  371.  372,  373.  374, 
375.  376,  379;  42  U.S.C  262. 

§54.4    [AnMn<ied] 

31.  Section  54.4  Certification  and 
disclosure  requirements  is  amended  by 
removing  "507,"  from  paragraph  (a). 

PART  56— INSTITUTIONAL  REVIEW 
BOARDS 

32.  The  authority  citation  for  21  CFR 
part  56  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  346,  346a.  348, 
351,  352.  353,  365.  360.  360c-360f,  360b- 
360j,  371.  379e.  381;  42  U.S.C.  216,  241,  262. 
263b-263n. 

156.101    [Anwbdwl] 

33.  Section  56.101  Scope  is  amended 
by  removing  ",,  507(d),"  from  t>aragraph 
(a). 


[AfTMfMtod] 


fS6.102 

34.  Section  56.102  Definitions  is 
amended  by  removing  paragraph  (b)(10), 
by  redesignating  paragraph  (b)(ll) 
through  paragraph  (b)(21)  as  paragraph 
(b)(10)  through  paragraph  (b)(20),  and 
by  removing  ",  507(d),"  from  the  first 
sentence  of  paragraph  (c). 

part  58-oood  laboratory 
practice  for  noncunical 
laboratorV  studies 

35.  The  authority  citation  for  21  CFR 
part  58  is  revi$ed  to  read  as  follows: 

Authority:  21  IJ.S.C.  342,  346,  346a,  948, 
351,  352.  353,  3$5,  360,  360b-360f.  360h- 
360j.  371,  379e.381;  42  U.S.C.  216.  262, 
263b-263n. 

fS8.1    [Amendwl] 

36.  Section  S8.1  Scope  is  amended  by 
removing  "501,"  from  paragraph  (a). 

$58.3    [AmendLd] 

37.  Section  58.3  Definitions  is 
amended  by  r^oving  and  reserving 
paragraph  (e)(i). 


PART  60— PATENT  TERM 
RESTORATION 

38.  The  authority  citation  for  21  CFR 
part  60  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  348,  355.  360e.  360j. 
371.  379e;  35  U.S.C  156;  42  U.S.C  262. 

$60.3    [Amendwl] 

39.  Section  60.3  Definitions  is 
amended  by  removing  "507(d),"  from 
paragraph  (b)(5);  by  removing  ", 
antibiotic  drug,"  from  paragraph  (b)(10); 
and  by  removing  "or  507"  bom 
paragraphs  (b)(ll)(i)  and  (b)(12)(i). 

40.  Section  60.22  is  amended  by 
revising  paragraphs  (a)(1)  and  (2)  to  read 
as  follows: 

$  60.22    Rflguiatory  reviaw  period 
detenninations. 

•        •        •        •        * 

(a)*  *  * 

(1)  The  testing  phase  begins  on  the 
date  an  exemption  under  section  50S(i) 
of  the  Act  becomes  effective  (or  the  date 
an  exemption  under  former  section 
507(d)  of  the  Act  became  effective)  for 
the  approved  hiunan  drug  product  and 
ends  on  the  date  a  marketing 
application  under  section  351  of  the 
Public  Health  Service  Act  or  section  505 
of  the  act  is  initially  submitted  to  FDA 
(or  was  initially  submitted  to  FDA 
under  former  section  507  of  the  Act), 
and 

(2)  The  approval  phase  begins  on  the 
date  a  marketing  application  under 
section  351  of  the  Public  Health  Service 
Act  or  section  505(b)  of  the  Act  is 
initially  submitted  to  FDA  (or  was 
initially  submitted  under  former  section 
507  of  the  Act)  and  ends  on  the  date  the 
application  is  approved. 


PART  70— COLOR  ADDITIVES 

41.  The  authority  citation  for  21  CFR 
part  70  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  343. 
348.  351.  360b.  361,  371,  3798. 

$70.10    [Amended] 

42.  Section  70.10  Color  additives  in 
standardized  foods,  new  drugs,  and 
antibiotics  is  amended  by  revising  the 
heading  to  read  "Color  additives  in 
standardized  foods  and  new  drugs",  by 
revising  the  heading  of  paragraph  (b)  to 
read  "New  drugs.",  and  by  removing  the 
phrases  "or  for  certification  of  an 
antibiotic  drug"  from  the  first  sentence 
of  paragraph  (b)(1),  "or  certification  of 
an  antibiotic  drug"  bom  the  first 
sentence  of  paragraph  (b)(2),  and  "or  the 
request  for  certification  of  the  antibiotic 
drug"  bom  paragraph  (b)(3). 


PART  71-COLOR  ADDITIVE 
PETITIONS 

43.  The  authority  citation  for  21  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  348,  351, 
355.  360,  360b-360f,  360h-360j,  361,  371, 
379e,  381;  42  U.S.C  216,  262. 

$71.2    [Amended] 

44.  Section  71.2  Notice  of  filing  of 
petition  is  amended  by  removing  the 
phrase  "or  certifiable  antibiotic"  bom 
the  last  sentence  of  paragraph  (a). 

PART  200— GENERAL 

45.  The  authority  citation  for  21  CFR 
part  200  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355.  358.  3606,  371,  374,  375. 

PART  201— LABELING 

46.  The  authority  citation  for  21  CFR 
part  201  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  358.  360,  360b.  360gg-360ss.  371, 
374,  379e;  42  U.S.C  216,  241,  262,  264. 

47.  Section  201.59  is  amended  by 
revising  paragraph  ta)(l)  to  read  as 
follows: 

$201.59    Effecthredat»of$$201^.201.57. 
201.100(d)(3).  and  201.100(e). 

(a)*   *  • 

(1)  If  the  drug  is  a  prescription  drug 
that  is  not  a  biologic  and  not  subject  to 
section  505  of  the  act  (21  U.S.C.  355), 
and  was  not  subject  to  former  section 
507  of  the  act  (21  U.S.C.  357,  repealed 
1997),  §§201.56.  201.57.  and 
201.100(d)(3)  are  effective  on  April  10, 
1981. 


$201,100    [Amended] 

48.  Section  201.100  Prescription  drugs 
for  human  use  is  amended  by  removing 
"or  507"  from  paragraph  (c)(2).  and  by 
removing  "or  507"  and  "or  507, 
respectively"  from  paragraph  (d)(1). 

$201,150    [Amended] 

49.  Section  201.150  Drugs;  processing, 
labeling,  or  repacking  is  amended  by 
removing  paragraphs  (e)  through  (h). 

PART  202— PRESCRIPTION  DRUG 
ADVERTISING 

50.  The  authority  citation  for  21  CFR 
part  202  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  352,  355, 
360b.  371. 

$202.1    [Amended] 

51.  Section  202.1  Prescription-drug 
advertisements  is  amended  by  removing 
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paragraph  (e)(4)(ii)  and  redesignating 
paragraph  (e)(4](iii)  as  paragraph 
(e)(4)(ii),  by  removing  ihe  words 
"paragraphs  (e)(4)(i)  and  (ii)"  from 
newly  redesignated  paragraph  (e)(4)(ii) 
and  by  adding  in  their  place  the  words 
"paragraph  (e)(4)(i)",  by  removing 
"(e){4)(iii)"  and  by  adding  in  its  place 
*'(e)(4)(ii)"  in  paragraph  (e)(6)(i),  by 
removing  ",  507,  or  512"  from 
paragraph  (e)(6)(xvii),  by  removing  the 
phrase  "or  antibiotic"  from  indefinitely 
stayed  paragraph  (e)(6)(ii)(a);  and  by 
removing  the  phrase  "or  a  certified  or 
released  antibiotic,"  fitim  indefinitely 
stayed  paragraph  (e)(6)(ii)(b). 

PART  206— IMPRINTING  OF  SOLID 
ORAL  DOSAGE  FORM  DRUG 
PRODUCTS  FOR  HUMAN  USE 

52.  The  authority  citation  for  21  CFR 
part  206  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  371;  42  U.S.C.  262. 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  LISTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

53.  The  authority  citation  for  21  CFR 
part  207  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355, 
360,  360b,  371.  374;  42  U.S.C.  262. 

§207^    [Amended] 

54.  Section  207.20  Who  must  register 
and  submit  a  drug  list  is  amended  by 
removing  the  words  "an  antibiotic 
application,"  from  paragraph  (c). 

§207^1    [Amended] 

55.  Section  207.21  Times  for 
registration  and  drug  listing  is  amended 
by  removing  the  words  "antibiotic 
application,"  from  the  second  sentence 
of  paragraph  (a). 

§207^    [Amended] 

56.  Section  207.25  Information 
required  in  registration  and  drug  listing 
is  amended  by  removing  "507,"  and  by 
removing  the  phrase  "new  animal  drug 
application  number,  or  antibiotic 
application  number"  from  paragraph 
(b)(2)  and  by  adding  in  its  place  the 
phrase  "or  new  animal  drug  application 
number",  by  removing  "or  507"  from 
paragraph  (b)(4),  and  by  removing 
"507,"  from  paragraph  (b)(5)  and 
paragraph  (b)(6). 

§207.31    [Amended] 

57.  Section  207.31  Additional  drug 
listing  information  is  amended  by 
removing  the  phrase  "or  507"  from 
paragraph  (a)(1)  and  by  removing  "507," 
from  paragraphs  (a)(2)  and  (a)(3),  and 
paragraph  (c). 


§207.35    [Amended] 

58.  Section  207.35  Notification  of 
registrant;  drug  establishment 
registration  number  and  drug  listing 
number  is  amended  by  removing  the 
phrase  ",  or  supplemental  antibiotic 
appUcation"  from  paragraph  (b)(3)(v). 

§207.37    [Amended] 

59.  Section  207.37  Inspection  of 
registrations  and  drug  listings  is 
amended  by  removing  "507,"  from 
paragraph  (a)(2)(i). 

PART  210-CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING.  PROCESSING, 
PACKING,  OR  HOLDING  OF  DRUGS; 
GENERAL 

60.  The  authority  citation  for  21  CFR 
part  210  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352,  355. 
360b,  371,  374. 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

61.  The  authority  citation  for  21  CFR 
part  211  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352.  355. 
360b.  371,  374. 

PART  299— DRUGS;  OFFICIAL  NAMES 
AND  ESTABLISHED  NAMES 

62.  The  authority  citation  for  21  CFR 
part  299  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355, 
358,  360b.  371. 

§299.4    [Amended] 

63.  Section  299.4  Established  names 
for  drugs  is  amended  by  removing  the 
phrase  "or  a  new  antibiotic  drug"  from 
the  fifth  sentence  of  paragraph  (d). 

PART  300— GENERAL 

64.  The  authority  citation  for  21  CFR 
part  300  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331.  351.  352.  355. 
360b,  361,  371. 

§300.50    [Amended] 

65.  Section  300.50  Fixed-combination 
prescription  drugs  for  humans  is 
amended  by  removing  the  words  "or 
antibiotic  monograph"  from  paragraph 
(b). 

PART  31 0— NEW  DRUGS 

66.  The  authority  citation  for  21  CFR 
part  310  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352. 
353.  355,  360b-360f.  360j.  361(a),  371.  374, 
375,  379e;  42  U.S.C.  216.  241,  242(a),  262, 
263b-263n. 


67.  Section  310.502  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§  31 0.502    Certain  drugs  accorded  new 
drug  status  through  rulemaking 
procedures. 

(a)  The  drugs  listed  in  this  paragraph 
have  been  determined  by  rulemaking 
procediu«s  to  be  new  drugs  within  the 
meaning  of  section  201  (p)  of  the  act.  An 
approved  new  drug  application  under 
section  505  of  the  act  and  part  314  of 
this  chapter  is  required  for  marketing 
the  following  drugs: 


PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

68.  The  authority  citation  for  21  CFR 
part  312  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352, 
353.  355.  371;  42  U.S.C.  262. 

§312.2    [Antended] 

69.  Section  312.2  Applicability  is 
amended  by  removing  "or  507"  from 
paragraph  (a)  and  by  removing  "or 
antibiotic  drug"  from  paragraph  (d). 

§312.3    [Amended] 

70.  Section  312.3  Definitions  and 
interpretations  is  amended  by  removing 
",  antibiotic  drug,"  from  the  paragraph 
defining  "Investigational  new  drug"  and 
by  removing  the  phrase  ",  a  request  to 
provide  for  certification  of  an  antibiotic 
submitted  under  section  507  of  the 
Act,"  from  the  paragraph  defining 
"Marketing  application". 

SUBPART  E— DRUGS  INTENDED  TO 
TREAT  UFE-THREATENINQ  AND 
SEVERELY-DEBILITATING 
ILLNESSES 

71.  The  authority  citation  for  21  CFR 
part  312,  subpart  E  is  revised  to  read  as 
follows: 

Authority:  21  U.S.C.  351,  352,  353,  355, 
371;  42  U.S.C.  262. 

§312.81    [Amended] 

72.  Section  312.81  Scope  is  amended 
by  removing  ",  antibiotic,"  from  the 
introductory  text. 

73.  Section  312.110  is  amended  by 
revising  paragraph  (b)(4)  and  by 
removing  paragraph  (b)(5)  to  read  as 
follows: 

§312.110    Import  and  export  requlrentents. 

•        •        •        •        * 

(b)  •   •  • 

(4)  This  paragraph  does  not  apply  to 
the  export  of  new  drug.-  (including 
biological  products,  antibiotic  drugs. 
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and  insulin)  i 
export  under 
U.S.C.  382)  oi 
the  Public  He^th 
262(h)(1)(A)) 


pproved  or  authorized  for 
section  802  of  the  act  (21 
section  351(h)(1)(A)  of 
Service  Act  (42  U.S.C. 


§312.120    [Aniended] 

74.  Sections  12. 120  Foreign  clinical 
studies  not  conducted  under  an  IND  is 
amended  by  removing  "or  antibiotic 
drug"  from  the  last  sentence  of 
paragraph  (a)  J 

S  312.130    [Amended] 

75.  Section  1312.130  Availability  for 
public  discloaure  of  data  and 
information  ii  r  an  IND  is  amended  by 
removing  "or  antibiotic  drug"  from 
paragraph  (b). 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

76.  The  authority  citation  for  21  CFR 
part  314  is  revised  to  read  as  follows: 

352, 


Authority:  21 
353,355,371 


U.S.C.  321,331,351, 
374,  379e. 


77.  The  healing  for  part  314  is  revised 
to  read  as  set  forth  above. 

78.  Section  Si 4.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§314.1    Scope] of  this  part 

(a)  This  part  sets  forth  procedures  and 
requirements  for  the  submission  to,  and 
the  review  by  ^  the  Food  and  Drug 
Administration  of  applications  and 
abbreviated  aj^plicaUons  to  market  a 
new  drug  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  well  as  ame|ndments,  supplements, 
and  postmarketing  reports  to  them. 

§314.50    [AmefKled] 

79.  Section  $14.50  Content  and 
format  of  an  application  is  amended  by 
removing  "or  $07"  frtim  the 
introductory  t^xt  of  paragraph  (d). 

§314.81    [AmefKtod] 

80.  Section  314.81  Other 
postmarketing  reports  is  amended  in 
paragraph  (a)  ^y  removing  the  words 
"sections  505()c)  and  507^)"  and  by 
adding  in  theit  place  the  words  "section 
505(k)". 

§314.92    [Amejtded] 

81.  Section  $14.92  Drug  products  for 
which  abbrevHited  applications  may  be 
submitted  is  ainended  by  removing  and 
reserving  paragraph  (a)(2). 

§314.94    [Amended] 

82.  Section  $14.94  Content  and 
format  of  an  abbreviated  application  is 
amended  by  r^oving  and  reserving 
paragraph  (c)  and  paragraph  (d)(3). 


§314.96    [Amended] 

83.  Section  314.96  Amendments  to  an 
unapproved  abbreviated  application  is 
amended  by  removing  paragraph  (c). 

§314.98    [Amended] 

84.  Section  314.98  Postmarketing 
reports  is  amended  in  paragraph  (a)  by 
removing  the  phrase  "approved 
abbreviated  antibiotic  application  under 
§  314.94  or"  and  in  paragraph  (c)  by 
removing  the  words  "sections  505(k) 
and  507(g)"  and  by  adding  in  their  place 
the  words  "section  505(k)". 

§314.100    [Amended] 

85.  Section  314.100  Timeframes  for 
reviewing  applications  and  abbreviated 
applications  is  amended  in  paragraph 
(a)  by  removing  the  phrase  "or  of  an 
application  or  abbreviated  application 
for  an  antibiotic  drug  under  section  507 
of  the  act.". 

§314.101    [Amended] 

86.  Section  314.101  Filing  an 
application  and  an  abbreviated 
antibiotic  application  and  receiving  an 
abbreviated  new  drug  application  is 
amended  by  revising  the  heading  to  read 
"Filing  an  application  and  receiving  an 
abbreviated  new  drug  application",  by 
removing  the  phrase  "or  abbreviated 
antibiotic  application"  each  time  it 
appears  in  this  section,  and  by  removing 
the  phrase  "or  abbreviated  antibiotic"  in 
the  first  sentence  of  paragraph  (a)(2). 

§314.105    [Amended] 

87.  Section  314.105  Approval  of  an 
application  and  an  abbreviated 
application  is  amended  by  removing  the 
phrases  "or  an  abbreviated  antibiotic 
application"  and  "or  abbreviated 
antibiotic  application"  from  the  first 
sentence  of  paragraph  (a),  by  removing 
the  fourth  and  sixth  sentences  of 
paragraph  (a),  and  by  removing  the 
phrase  "or  abbreviated  antibiotic 
application"  from  the  first  sentence  of 
paragraph  (b)  both  times  it  appears. 

§314.110    [Amended] 

88.  Section  314.110  Approvable  letter 
to  the  applicant  is  amended  by 
removing  the  phrases  "or  abbreviated 
antibiotic  application",  "or  an 
abbreviated  antibiotic  application",  and 
"or  the  abbreviated  antibiotic 
application"  each  time  they  appear  in 
this  section;  by  removing  and  reserving 
paragraph  (a)(4);  by  removing  ",  or 
(a)(4)"  from  the  first  sentence  of 
paragraph  (a)(5);  and  by  removing  the 
words  "under  §  314.99"  &t)m  paragraph 
(a)(2)  and  paragraph  (a)(5). 

§314.120    [Amended] 

89.  Section  314.120  Not  approvable 
letter  to  the  applicant  is  amended  by 


removing  the  phrase  "or  abbreviated 
antibiotic  application"  from  the  first 
sentence  of  the  introductory  text  of 
paragraph  (a)  and  from  the  third 
sentence  of  paragraph  (a)(3),  by  adding 
the  word  "or"  to  the  end  of  paragraph 
(a)(3),  by  removing  and  reserving 
paragraph  (a)(4),  and  by  removing  the 
phrase  "(a)(3),  or  (a)(4)"  and  adding  in 
its  place  "or  (a)(3)"  in  the  first  sentence 
of  paragraph  (a)(5). 

§314.125    [Amended] 

90.  Section  314.125  Refusal  to 
approve  an  application  or  abbreviated 
antibiotic  application  is  tmiended  by 
revising  the  heading  to  read  "Refusal  to 
approve  an  application";  by  removing 
the  phrase  "or  abbreviated  antibiotic 
application"  each  time  it  appears  in  this 
section:  by  removing  the  phrase  ",  or  for 
an  antibiotic  publish  a  proposed 
regulation  based  on  an  acceptable 
petition  under  §  314.300,"  from  the 
introductory  text  of  paragraph  (a);  by 
removing  the  phrase  "or  files  a  petition 
for  an  antibiotic  proposing  the  issuance, 
amendment,  or  repeal  of  a  regulation" 
frtjm  paragraph  (a)(2);  and  by  removing 
"or  507"  from  paragraph  (b)(2). 

§314.126    [Amended] 

91.  Section  314.126  Adequate  and 
well-controlled  studies  is  amended  in 
paragraph  (a)  by  removing  the  word 
"sections"  and  adding  in  its  place  the 
word  "section"  and  removing  the  words 
"and  507"  from  the  third  sentence  and 
by  removing  the  words  "and 
antibiotics"  from  the  fourth  sentence. 

§314.150    [Amended] 

92.  Section  314.150  Withdrawal  of 
approval  of  an  application  or 
abbreviated  application  is  amended  by 
removing  the  phrase  "or,  for  an 
antibiotic,  rescind  a  certification  or 
release,  or  amend  or  repeal  a  regulation 
providing  for  certification  imder  section 
507  of  the  act  and  under  the  procedure 
in  §  314.300,"  frtim  the  introductory  text 
of  paragraphs  (a)  and  (b). 

93.  Section  314.170  is  amended  by 
revising  the  first  sentence  and  by 
removing  the  phrase  "and  approved 
antibiotic  drugs"  from  the  second 
sentence  to  read  as  follows: 

§  314.170    Adulteration  and  misbranding  of 
an  approved  drug. 

All  drugs,  including  those  the  Food 
and  Drug  Administration  approves 
under  section  505  of  the  act  and  this 
part,  are  subject  to  the  adulteration  and 
misbranding  provisions  in  sections  501, 
502,  and  503  of  the  act.  *  *  * 

Subpart  F    [Removed  and  Reserved] 

94.  Subpart  F,  consisting  of  §  314.300, 
is  removed  and  reserved. 
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95.  Section  314.410  is  amended  by 
revising  the  beading,  by  removing  the 
phrase  "or  an  antibiotic"  from 
paragraph  (a)(1),  by  removing  the  phrase 
"or,  in  the  case  of  an  antibiotic  not 
exempt  from  certification  under  part 
433.  it  is  also  certified  or  released"  from 
paragraph  (a)(l)(i),  by  removing  the 
phrases  "or  an  antibiotic"  and  ",  and,  in 
the  case  of  an  antibiotic,  it  is  certified 
or  released,"  from  paragraph  (b)(1),  and 
by  revising  paragraph  (b)(3)  to  read  as 
follows: 

§  314.410    imports  and  exports  of  new 
drugs. 

*        •        •        *        • 

(b)*  *  * 

(3)  Insulin  or  an  antibiotic  drug  may 
be  exported  without  regard  to  the 
requirements  in  section  802  of  the  act  if 
the  insulin  or  antibiotic  drug  meets  the 
requirements  of  section  801(e)(1)  of  the 
act. 

f  314.430    [Amended] 

96.  Section  314.430  Availability  for 
public  disclosure  of  data  and 
information  in  an  application  or 
abbreviated  application  is  amended  by 
removing  paragraph  (e)(8)  and  in 
paragraph  (f)(6)  by  removing  "sections 
505(j)  and  507"  and  adding  in  its  place 
"section  505". 

§314.500    [Amended] 

97.  Section  314.500  Scope  is  amended 
by  removing  the  phrase  "and 
antibiotic". 

§314.530    [Antended] 

98.  Section  314.530  Withdrawal 
procedures  is  amended  by  removing  the 
phrase  "and  antibiotics"  from  paragraph 
(a). 

PART  316— ORPHAN  DRUGS 

99.  The  authority  citation  for  21  CFR 
part  316  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360aa.  306bb.  360cc, 
360dd.  371. 

§316.3    [Amended] 

100.  Section  316.3  Definitions  is 
amended  by  removing  the  phrase  ",  a 
request  for  certification  of  an  antibiotic 
under  section  507  of  the  act,"  from 
paragraph  (b)(9). 

PART  320— BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

101.  The  authority  citation  for  21  CFR 
part  320  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  355, 
371. 


§320.38    [AmwKtod] 

102.  Section  320.38  Retention  of 
bioavailability  samples  is  amended  by 
removing  "or  507"  from  paragraph  (a). 

§320.63    [Amended] 

103.  Section  320.63  Retention  of 
bioequivalence  samples  is  amended  by 
removing  "or  507"  irom  the  first 
sentence. 

PART  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

104.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352,  353. 
355.  360.  371. 

§333.103    [Amended] 

105.  Section  333.103  Definitions  is 
amended  by  removing  paragraph  (a)  and 
by  removing  the  designation  for 
paragraph  (b). 

§333.110    [Amended] 

106.  Section  333.110  First  aid 
antibiotic  active  ingredients  is  amended 
in  paragraph  (a)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §448.510a(b)";  in 
paragraph  (b)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §448.513f(b)";  in 
paragraph  (c)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  446.510(b)";  in 
paragraph  (d)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §444.542a(b)";  in 
paragraph  (e)  by  removing  the  phrase  ": 
Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §444.542b(b)";  and 
in  paragraph  (f)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §446.581d(b)". 

§333.120    [Amended] 

107.  Section  333.120  Permitted 
combinations  of  active  ingredients  is 
amended  in  paragraph  (a)(1)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.510d(b)";  in  paragraph  (a)(2)  by 
removing  the  phrase  ";  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.510e(b)";  in  paragraph  (a)(3)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.510f(b)";  in  paragraph  (a)(4)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.513b(b)";  in  paragraph  (a)(5)  by 
removing  the  phrase  ";  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.513c(b)";  in  paragraph  (a)(6)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  assay  in 
§448.513a(b)";  in  paragraph  (a)(7)  by 


removing  the  phrase  ":  Provided,  That  is 
meets  the  tests  and  methods  of  assay  in 
§448.513e(b)  of  this  chapter";  in 
paragraph  (a)(8)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  448.513d(b)";  in 
paragraph  (a)(9)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  444.542e(b)";  in 
paragraph  (a)(10)  by  removing  the 
phrase  ":  Provided,  That  it  meets  the 
tests,  methods  of  assay,  and  potency  in 
§  444.5421(b)";  in  paragraph  (a)(ll)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  assay  in 
§446.567b(b)";  in  paragraph  (a)(12)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  assay  in 
§  446.567c(b)";  in  paragraph  (b)(1)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.510a(b)";  in  paragraph  (b)(2)  by 
removing  the  phrase  "Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.510e(b)";  in  paragraph  (b)(3)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§  448.510f(b)  of  this  chapter";  in 
paragraph  (b)(4)  by  removing  the  phrase 
";  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  448.513c(b)  of  this 
chapter";  in  paragraph  (b)(5)  by 
removing  the  phrase  ":  Provided,  That  it 
meets  the  tests  and  methods  of  assay  in 
§448.513a(b)  of  this  chapter";  and  in 
paragraph  (b)(6)  by  removing  the  phrase 
":  Provided,  That  it  meets  the  tests  and 
methods  of  assay  in  §  444.5421(b)  of  this 
chapter". 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

108.  The  authority  citation  for  21  CFR 
part  369  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
353.  355.  371. 

PART  510-NEW  ANIMAL  DRUGS 

109.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  360b,  371,  379e. 

§510.45    [Removed] 

110.  Section  510.45  Packaging 
requirements  for  drugs  for  animal  use  is 
removed. 

§510.110    [Amended] 

111.  Section  510.110  Antibiotics  used 
in  food-producing  animals  is  amended 
by  removing  the  phrase  "to  amend  or 
revoke  antibiotic  regulations  under  the 
provisions  of  section  5C.7  of  the  act.  or" 
in  paragraph  (e).  by  rem&ving  the  phrase 
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"(except  certi^able  antibiotics)"  in  the 
first  sentence  of  paragraph  (0.  and  by 
removing  the  last  sentence  of  paragraph 
(fl. 


las 


PART  514-NtW  ANIMAL  DRUG 
APPUCAT10HS 

112.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  352.  360b,  371, 
379e.  381. 

§514.10    [Rem«ved] 

113.  Section  514.10  Confidentiality  of 
data  and  information  in  an 
investigational  new  animal  drug  notice 
and  a  new  aniinal  drug  application  file 
for  an  antibiotic  drug  is  removed. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

114.  The  autjiority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  tJ.S.C.  360b. 

$520.1204    [Anlwwtod] 

115.  Section  520.1204  Kanamycin 
sulfate,  aminopentamide  hydrogen 
sulfate,  pectin,  bismuth  subcarbonate, 
activated  attapulgite  suspension  is 
amended  in  paragraph  (a)  by  removing 
the  phrase  "(the  kanamycin  used 
conforms  to  th*  standards  of  identity, 
strength,  quality,  and  purity  prescribed 
by  §  444.30  of  titiis  chapter)". 

116.  Section  |520.1263a  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{520.1263a    Liiicomycln  hydrochloride 
monohydrata  tablets  and  sirup. 

(a)  Specifications.  The  sirup  contains 
lincomycin  hydrochloride  equivalent  to 
either  25  milli^  rams  or  50  milligrams  of 
lincomycin. 


S52ai263b    [Amended] 

117.  Section  520.1263b  Lincomycin 
hydrochloride  pxonohydrate  and 
spectinomycin  sulfate  tetrahydrate 
soluble  powdeij  is  amended  by  removing 
the  first  complete  sentence  in  paragraph 
(a). 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

118.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  US.C.  360b. 

119.  Section  ^22.1204  is  amended  by 
revising  paragraph  {a]  to  read  as  follows: 

S  522.1 204    Kanamycin  sulfate  injection. 

(a)  Specifications.  Each  milliliter  of 
kanamycin  suli  ate  injection  veterinary 


contains  either  50  or  200  milligrams  of 
kanamycin. 


§522.1484    [Amended] 

120.  Section  522.1484  Neomycin 
sulfate  sterile  solution  is  amended  by 
removing  the  second  sentence  of 
paragraph  (a)  but  retaining  footnote  1  at 
the  end  of  paragraph  (a). 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

121.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§524.1 200a    [Amended] 

122.  Section  524.1200a  Kanamycin 
ophthalmic  ointment  is  amended  by 
removing  paragraph  (a)(1)  and  by 
removing  the  designation  for  paragraph 
(a)(2). 

123.  Section  524.1200b  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  524.1200b    Kanamycin  ophthalmic 
aqueous  solution. 

(a)  Specifications.  The  drug,  which  is 
in  an  aqueous  solution  including 
suitable  and  harmless  preservatives  and 
buffer  substances,  contains  10 
milligrams  of  kanamycin  activity  (as  the 
sulfate)  per  milliliter  of  solution. 


§524.1204    [Antended] 

124.  Section  524.1204  Kanamycin 
sulfate,  calcium  amphomycin,  and 
hydrocortisone  acetate  is  amended  by 
removing  paragraph  (a)(1),  by 
redesignating  paragraphs  (a)(2)(i) 
through  (a)(2)(iii)  as  paragraphs  (a)(l)(i) 
through  (a)(l)(iii),  and  by  redesignating 
paragraph  (a)(3)  as  paragraph  (a)(2). 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

125.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§529.360    [Amended] 

126.  Section  529.360  Cephalothin 
discs  is  amended  by  removing  the 
phrase  ",  comply  with  the  requirements 
of  §  460.1  of  this  chapter"  from 
paragraph  (a)  and  adding  in  its  place 
"have  a  uniform  potency  of  30 
micrograms  cephalothin  per  disc". 

PART  800— GENERAL 

127.  The  authority  citation  for  21  CFR 
part  800  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  334,  351,  352. 
355.  360b,  3601.  360k.  361,  362,  371. 


PART  801— LABELING 

128.  The  authority  citation  for  21  CFR 
part  801  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
360i,360j,  371,374. 

PART  807— ESTABLISHMENT  AND 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

129.  The  authority  citation  for  21  CFR 
part  807  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  360, 
360c.  360e,  3601,  360j,  371,  374. 

§807.25    [Amended] 

130.  Section  807.25  Information 
required  or  requested  for  establishment 
registration  and  device  listing  is 
amended  by  removing  ".  507,"  in 
paragraph  (f)(3). 

PART  809-fN  VITRO  DIAGNOSTIC 
PRODUCTS  FOR  HUMAN  USE 

131.  The  authority  citation  for  21  CFR 
part  809  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355, 
360b,  360c.  360d.  360h,  3601.  360j.  371.  372, 
374.  381. 

§800.5    [Removed] 

132.  Section  809.5  Exemption  from 
batch  certification  requirements  for  in 
vitro  antibiotic  susceptibility  devices 
subject  to  section  507  of  the  act  is 
removed. 

§809.6    [Removed] 

133.  Section  809.6  Conditions  on  the 
effectiveness  of  exemptions  of  antibiotic 
susceptibility  devices  from  batch 
certification  requirements  is  removed. 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

134.  The  authority  citation  for  21  CFR 
part  812  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  353, 
355,  360,  360c-360f,  360h-360j,  371,  372, 
374,  379e,  381.  382.  383;  42  U.S.C.  216.  241, 
262.  263b-263n. 

PART  860— MEDICAL  DEVICE 
CLASSIFICATION  PROCEDURES 

135.  The  authority  citation  for  21  CFR 
part  860  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360c,  360d.  360e, 
3601.  360j.  371.  374. 

§860.84    [Amended] 

136.  Section  860.84  Classification 
procedures  for  "old  devices"  is 
amended  by  removing  the  fourth 
sentence  in  paragraph  (a). 
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Dated:  December  12, 1998. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  99-141  Filed  1-4-99;  8:45  ami 

WLUNO  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  315  and  601 
pocket  No.  98D-0785] 

Draft  Guidance  for  Industry  on 
Developing  Medical  Imaging  Drugs  and 
Biologies;  Availability;  Reopening  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Availability  of  guidance; 

reopening  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  imtil 
February  12, 1999,  the  comment  piwiod 
for  the  draft  giiidance  for  industry 
entitled  "Draft  Guidance  for  Industry  on 
Developing  Medical  Imaging  Drugs  and 
Biologies"  that  appeared  in  the  Federal 
Register  of  October  14, 1998  (63  FR 
55067).  FDA  is  taking  this  action  in 
response  to  a  request  for  an  extension. 
DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by  February 
12, 1999.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  giiidance  to  the 
Drug  Information  Branch  {HFI>-210), 
Center  for  Drug  Evaluation  and  Research 
(CDER),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  or  the  Office  of  Communication, 
Training,  and  Manufacturers  Assistance 
(HFM-40),  Center  for  Biologies 
Evaluation  and  Research  (CBER),  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  FAX  888-CBERFAX  or  301-827- 
3844.  Send  two  self-addressed  adhesive 
labels  to  assist  the  office  in  processing 
your  request.  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Requests 
and  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Leedham,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

160),  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville,  MD  20857,  301-827- 


7510,  or 
George  Q.  Mills,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
573),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-827-5097. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  14, 1998  (63 
FR  55067),  FDA  published  a  notice 
announcing  the  availabihty  of  a  draft 
guidance  docimient  for  industry  entitled 
"Developing  Medical  Imaging  Drugs  and 
Biologies."  The  draft  guidance  is 
intended  to  assist  developers  of  drug 
and  biological  products  used  for 
medical  imaging,  as  well  as 
radiopharmaceutical  drugs  used  in 
disease  diagnosis,  in  planning  and 
coordinating  the  clinical  investigations 
of,  and  submitting  various  types  of 
applications  for,  such  products.  The 
draft  guidance  also  provides 
information  on  how  the  agency  would 
interpret  and  apply  provisions  in 
proposed  regulations,  published  in  the 
Federal  Register  of  May  22,  1998  (63  FR 
28301),  for  in  vivo  radiopharmaceuticals 
used  for  diagnosis  and  monitoring.  The 
draft  guidance  applies  to  medical 
imaging  drugs  that  are  used  for 
diagnosis  and  monitoring  and  that  are 
administered  in  vivo.  The  draft 
guidance  is  not  intended  to  apply  to 
possible  therapeutic  uses  of  these  drugs 
or  to  in  vitro  diagnostic  products. 
Interested  persons  were  given  imtil 
December  14, 1998,  to  submit  written 
comments  on  the  draft  guidance. 

FDA  received  a  letter,  dated  December 
4, 1998,  from  Alan  M.  Kirschenbaum, 
legal  counsel  for  the  Council  on 
Radionuchdes  and 

Radiopharmaceuticals,  requesting  that 
the  agency  extend  the  comment  period 
on  the  draft  guidance  by  60  days. 

The  draft  guidance  introduces  several 
new  and  highly  technical  issues. 
Therefore,  the  agency  has  decided  to 
reopen  the  comment  period  on  the  draft 
guidance  imtil  February  12, 1999,  to 
allow  the  public  more  time  to  review 
and  comment  on  its  contents. 

Interested  persons  may,  on  or  before 
February  12,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance  docimient.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  document  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


Dated:  December  28, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-72  Filed  l-4-99i  8:45  am] 
BILLMQ  CODE  41«>-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  801 
[REQ  119192-08] 
FUN  1545-AW80 

Establishment  of  a  Balanced 
Measurement  System 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
adoption  by  the  IRS  of  a  balanced 
system  to  measure  organizational 
performance  within  the  IRS.  These 
proposed  regulations  further  implement 
a  requirement  that  all  employees  be 
evaluated  on  whether  they  provided  fair 
and  equitable  treatment  to  taxpayers 
and  bar  use  of  records  of  tax 
enforcement  results  to  evaluate  or  to 
impose  or  suggest  goals  for  any 
employee  of  the  IRS.  These  regulations 
implement  sections  1201  and  1204  of 
the  Internal  Revenue  Restructuring  and 
Reform  Act  of  1998.  These  regulations 
an^ect  internal  operations  of  the  IRS  and 
the  systems  that  agency  employs  to 
evaluate  the  performance  of 
organizations  within  IRS  and 
individuals  employed  by  IRS.  This 
document  also  provides  notice  of  public 
hearing  on  these  proposed  regulations. 
DATES:  Written  comments  and  electronic 
comments  must  be  received  by  March  8, 
1999.  Outlines  of  oral  comments  to  be 
presented  at  the  pubUc  hearing 
scheduled  for  Thursday,  May  13, 1999 
at  10  a.m.  must  be  received  by 
Thursday,  April  22,  1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 19192-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  IX  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
119192-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
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the  IRS  Home  t'age,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comtients.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  tha  proposed  regulations, 
Juhe  Barry  (20J)  401-4013;  concerning 
submission  of  Comments,  the  hearing,  or 
to  be  placed  on  the  building  access  list 
to  attend  the  hearing,  Michael 
Slaughter,  (202)  622-7180  (not  toll-free 
numbers]. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
regulations  to  astablish  a  Balanced 
System  for  Measiuing  Organizational 
and  Individual  {Performance  Within  the 
Internal  Revenie  Service  (26  CFR  Part 
801). 

Section  1201  of  the  Internal  Revenue 
Service  Restructiuing  and  Reform  Act  of 
1998  (RRA),  P\i)lic  Uw  105-206  (112 
Stat.  685.  713  et  seq.  (1998)),  requires 
the  Internal  Revenue  Service  to 
establish  a  perfbrmance  management 
system  for  thos^  employees  covered  by 
5  U.S.C  4302  tliat,  inter  aUa,  establishes 
"goals  or  objectives  for  individual, 
group,  or  organizational  performance  (or 
any  combinatic^  thereof),  consistent 
with  the  Internal  Revenue  Service's 
performance  planning  procedures, 
including  those  established  under  the 
Government  Performance  and  Results 
Act  of  1993.  division  E  of  the  Clinger- 
Cohen  Act  of  1966  *   *  *,  Revenue 
Procedure  64-22  *   *   * ,  and  taxpayer 
service  surveysi"  It  further  requires  the 
IRS  to  use  "such  goals  and  objectives  to 
make  performajice  distinctions  among 
employees  or  groups  of  employees,"  and 
to  use  "performance  assessments  as  a 
basis  for  granting  employee  awards, 
adjusting  an  employee's  rate  of  basic 
pay.  and  other  appropriate  personnel 
actions*  *  •"Finally,  section  1201 
expressly  requi|es  that  any  performance 
management  sy$tem  adopted  by  the  IRS 
conform  to  the  fequirements  of  section 
1204  of  RRA. 

Section  1204  {of  RRA  provides  that  the 
IRS  shall  not  usip  "records  of  tax 
enforcement  results"  in  the  evaluation 
of  IRS  employees  or  to  suggest  or 
impose  production  goals  for  such 
employees.  It  further  provides  that  the 
IRS  shall  use  the  "fair  and  equitable 
treatment  of  tajmayers  by  employees  as 
one  of  the  stanqards  for  evaluating 
employee  performance."  Finally, 
section  1204  re<juires  that  "each 
appropriate  supervisor"  certify  quarterly 


in  a  letter  to  the  Conunissioner 
"whether  or  not  tax  enforcement  results 
are  being  used  in  a  maimer  prohibited 
by"  that  section. 

Antecedents  to  Sections  1201  and  1204 

Until  the  recent  change,  the  Mission 
Statement  for  the  IRS  had  provided,  in 
part:  "The  purpose  of  the  Internal 
Revenue  Service  is  to  collect  the  proper 
amount  of  tax  revenue  at  the  least  cost 
*  *  '"Consistent  with  this  Mission 
Statement,  the  IRS  has  long  adhered  to 
the  principle  that  all  IRS  officials  with 
discretion  to  make  decisions  regarding 
enforcement  matters  in  individual  cases 
should  do  so  only  on  the  basis  of  the 
correct  application  of  the  law  to  the 
facts  of  each  individual  case.  It  has  also 
sought  to  give  the  taxpayers  maximum 
efficiencies  in  its  day-to-day  operations 
and  has  appUed  many  modem 
management  techniques  to  measure  and 
encourage  such  efficiencies. 

In  order  to  achieve  these  dual  goals, 
the  IRS  has  adopted  a  number  of 
systems  by  which  it  sets  goals  for  and 
measures  the  success  of  its  various 
operating  luiits,  and  directs  the 
activities  of  its  employees.  The  ultimate 
objective  of  these  measurement  systems 
is  to  help  the  IRS  achieve  its  overall 
mission. 

Measuring  Organizational  Perfbrmance 

In  General.  The  Government 
Performance  and  Results  Act  of  1993, 
Public  Law  103-62  (107  Stat.  285  (Aug. 
3, 1993))  (GPRA),  requires  the  IRS  and 
other  federal  agencies  to  establish  a 
hierarchy  of  performance  measures  and 
goals  applicable  to  vcuious 
organizational  units  within  their 
agencies.  These  performance  measures 
and  goals  should  be  expressed  in 
objective,  quantifiable  and  measurable 
forms  to  define  the  level  of  performance 
to  be  achieved  by  a  program  activity. 

As  indicated  by  the  General 
Accounting  Office  ("Executive  Guide: 
Effectively  Implementing  the 
Government  Performance  and  Results 
Act,"  (GAO/GGD-96-118  at  24)): 

(Ljeading  organizations  *  *  *  strive  to 
align  their  activities  and  resources  to  achieve 
mission-related  goals(;]  they  also  seek  to 
establish  clear  hierarchies  of  performance 
goals  and  measures.  Under  these  hierarchies, 
the  organizations  try  to  link  the  goals  and 
performance  measures  for  each 
organizational  level  to  successive  levels  and 
ultimately  to  the  oiganization's  strategic 
goals.  They  have  recognized  that  without 
clear,  hierarchically  linked  {jerformance 
measures,  managers  and  staff  throughout  the 
organization  will  lack  straightforward 
roadmaps  showing  how  their  daily  activities 
can  contribute  to  attaining  organizationwide 
strategic  goals  and  mission. 


The  legislative  history  underlying 
passage  of  GPRA  indicates  that  not  only 
must  performance  goals  be  established 
on  an  hierarchal  basis  throughout  an 
organization,  but  those  goals  must 
reflect  the  full  range  of  the 
orgfuiization's  objectives.  As  the  Senate 
Report  accompanying  the  Act  indicates 
(S.  Rep.  No.  103-58, 103d  Cong.,  1st 
Sess.  at  29  (1993)): 

The  Committee  believes  agencies  should 
develop  a  range  of  related  performance 
indicators,  such  as  quantity,  quality, 
timeliness,  cost,  and  outcome.  A  range  is 
important  because  most  program  activities 
require  managers  to  balance  their  priorities 
among  several  subgoals.  *  *  *  Reliance  on 
any  single  one  of  these  measures  could  create 
a  perverse  incentive  for  managers  to  achieve 
one  subgoal  at  the  expense  of  the  others. 

As  a  government  agency  responsible 
for  collecting  95  percent  of  the  nation's 
revenues,  the  IRS  adopted,  pursuant  to 
GPRA  and  other  statutes ' ,  a  number  of 
performance  measures  that  focus  on  the 
amount  of  adjustments  proposed  by 
examination  units  or  the  dollars 
collected  by  collection  offices.  For 
example,  the  budgets  submitted  by  the 
IRS  since  the  mid-1990's  have  contained 
performance  measures  that  were  heavily 
focused  upon  enforcement  revenue 
collected  or  protected.  The  two 
performance  measures  for  field 
examination  imits  contained  in  the  FY 
1997  budget  request  were  examination 
dollars  recommended  and  examination 
dollars  recommended  per  employee 
(FTE).  A  similarly  enforcement-focused 
set  of  measiues  applied  to  field 
collection  functions:  dollars  collected, 
dollars  collected  per  FTE,  and  average 
cycles  per  TDA/TOl  (tax  delinquency 
account/tax  delinquency  investigation) 
disposition. 

Measures  of  Special  Compliance 
Programs 

The  IRS,  apart  from  requirements 
imposed  upon  it  by  statutes  and 
regulations  of  general  applicability,  has 
periodically  been  required  by  Congress 
to  establish  and  to  report  on  other 
performance  measures.  For  example,  in 
connection  with  expected  additional 
funding  promised  for  FY  1995  through 
FY  1999  piu^uant  to  a  Compliance 
Initiative,  the  IRS  made  a  commitment 
to  generate  $9,179  billion  in  additional 
enforcement  revenues.  It  was  expected 
both  to  track  how  those  additional  funds 
were  employed  and  to  provide 


>  Both  the  Chief  Financial  Officers  Act  of  1990, 
Pub.  L.  101-576. 104  Stat.  2838  (1990).  and 
Division  E,  National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (the  Clinger-Cohen  Act  of  1996), 
Pub.  L.  104-106.  110  Stat.  186.  679  (1996),  also 
contain  requirements  that  federal  agencies  establish 
performance  measurement  systems. 


Federal  Register /Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Proposed  Rules 


459 


"quarterly  reports  •  *  •  identifying  the 
progress  being  made  through  these 
enhanced  activities  to  collect  taxes 
due."  S.  Rep.  No.  103-286, 103d  Cong., 
2d  Sess.  at  40  (1994);  see  H.R.  Rep.  No. 
103-534, 103d  Cong.,  2d  Sess.  at  33 
(1994);  "IRS  FY  1995  Compliance 
Initiatives  Final  Report,"  Document 
9383  (Rev.  1-96),  Catalog  Niunber 
21508R. 

More  recently,  the  appropriation  for 
the  IRS  for  FY  1998  provided  additional 
monies  for  "funding  essential  earned 
income  tax  credit  compliance  and  error 
reduction  initiatives."  The  Conference 
Report  accompanying  that  appropriation 
bill  stated  (H.R.  Conf.  Rep.  No.  105-284, 
105th  Cong., 1st  Sess.  at  64  (1997))  that 
"the  IRS  should  estabUsh  a  method  to 
track  the  expenditure  of  funds  and 
measure  the  impact  (of  the  additional 
funding]  on  compliance.  The  IRS  shall 
submit  quarterly  reports  to  the 
Committee  on  Appropriations  which 
identify  the  expenditures  and  the 
change  in  the  rates  of  compliance."  In 
the  absence  of  accurate  information 
regarding  compliance  rates,  the  IRS  has 
attempted  to  comply  with  this 
congressional  requirement  by  reporting, 
inter  alia,  on  amounts  of  revenue 
protected  or  collected  by  various  EITC 
compliance  programs.  See,  e.g.,  "IRS 
Tracking  Earned  Income  Tax  Credit 
Appropriation,"  Doomient  9383  (Rev. 
6-98),  Catalog  Number  21508R. 

Measuring  the  Performance  of 
Employees 

The  IRS  also  must  comply  vdth  a 
variety  of  government-wide  mandates  to 
measure  the  performance  of  individual 
employees.  The  civil  service  rules 
require  that  the  IRS  evaluate  the 
performance  of  employees  on  an  annual 
basis.  Performance  evaluations  also 
figure  in  recommendations  for  awards, 
incentives,  allowances  or  bonuses,  an 
assessment  of  an  employee's 
qualifications  for  promoticMi, 
reassignment  or  other  change  in  duties, 
and  the  ranking  of  other  than  full-time 
permanent  personnel  for  purposes  of 
release/recall  schedules.  While  these 
individual  performance  ratings  are 
based  upon  the  elements  set  forth  in 
various  workplans  and  job  elements,  a 
manager's  success  in  achieving 
organizational  goals  will  inevitably  play 
an  important  role  in  any  evaluation  of 
his  or  her  performance.  Other 
employees'  performance  with  respect  to 
items  set  forth  in  their  job  elements  will 
be  viewed  in  Ught  of  these  goals. 

Past  Criticisms 

Over  the  years,  the  IRS  has  been 
repeatedly  criticized  for  placing  too 
much  reliance  upon  tax  enforcement 


measures  it  has  adopted.  The  critics 
have  charged  that  front-line  personnel 
have  felt  pressured  by  performance 
measures  that  were  focused  on  tax 
enforcement  outcomes,  such  as  dollars 
assessed  per  FTE  or  dollars  collected 
per  FTE,  to  take  inappropriate 
enforcement  actions  in  order  to  achieve 
perceived  enforcement  goals.  The  bulk 
of  this  criticism  has  focused  on  the 
impact  such  tax  enforcement  measures 
have  had  upon  field  personnel  in  the 
examination  and  collection  functions. 
For  example,  in  1955,  a  report  by  an 
advisory  group  appointed  by  the 
Chairman  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  (The  Internal 
Revenue  Service:  Its  Reorganization  and 
Administration,  July  25, 1955,  at  6) 
describes  a  1954  initiative  by  the  IRS  to 
"establish  specific  office  standards  of 
production  [for  examination  personnel 
in  regional  and  district  bffices],  so  that 
both  supervisors  and  employees  know 
what  is  considered  normal."  This 
advisory  group  reported  that  imposition 
of  these  standards  "appears  to  have 
caused  a  worsening  of  the  enforcement 
pictiue." 

[U)nder  the  established  production  quota 
system  proper  standards  of  individual 
performance  and  proper  standards  of 
examination  are  ignored  in  favor  of  number 
of  returns  examined.  The  established 
production  quota  procedure  has  too 
frequently  reduced  the  agent's  investigation 
to  a  cursory  examination  of  readily  available 
records  and  a  quick  look  for  a  few  obvious 
items  on  which  a  change  can  be  made  so  as 
to  close  the  case  and  meet  the  quota  set. 

In  1957  and  again  in  1959,  questions 
were  raised  during  hearings  before  the 
House  Ways  and  Means  Committee 
regarding  IRS  production  quotas. 
"Reorganization  and  Administration  of 
the  Internal  Revenue  Service,"  Hearings 
before  the  Subcommittee  on  Internal 
Revenue  Taxation  of  the  Committee  of 
Ways  and  Means,  85th  Cong.,  1st  Sess., 
at  118-119  (1957);  "Income  Tax 
Revision,  Panel  Discussions  before  the 
Committee  on  Ways  and  Means,  House 
of  Representatives,"  86th  Cong.,  1st 
Sess.  at  805,  808  (1959);  "Compendium 
of  Papers  on  Broadening  the  Tax  Base 
Submitted  to  the  Committee  of  Ways 
and  Means,"  86th  Cong.,  1st  Sess.  at 
1527,  1533  (1959). 

In  November  of  1959,  the  IRS  issued 
a  revised  policy  statement  that 
provided,  in  part: 

If  the  duties  of  the  position  require  the 
exercise  of  judgment  based  on  detailed 
knowledge  of  laws  and  regulations  or  involve 
material  factors  of  technical  or  professional 
judgment,  performance  must  be  evaluated  in 
the  light  of  the  actual  cases  or  o*her 
assignments  handled,  and  no  quantitative 
measiirement  may  be  utilized  which  does  not 


take  such  differences  into  account.  Dollar 
production  shall  not  be  used  as  the 
measurement  of  any  individual's 
performance. 

Policy  Statement  P-1 200-9,  Approved 
Nov.  24, 1959 

Questions  regarding  "the  rating  of 
revenue  agents  on  the  basis  of  numbers 
of  examinations  made  and  amounts  of 
additional  tax  recommended"  were 
again  raised  during  the  1961 
confirmation  hearings  held  for 
Commissioner-designate  Caplin. 
Hearings  Before  the  Committee  on 
Finance,  United  States  Senate,  87th 
Cong.,  1st  Sess.,  at  14-15  (1961). 
Following  his  confirmation. 
Commissioner  Caplin  announced  in  July 
of  1961  that  the  IRS  was  embarking  on 
a  "New  Direction,"  which  was  designed 
to  counter  what  he  described  as  the 
"undue  emphasis"  placed  upon 
production  statistics  and  the  "adverse 
effect"  the  perception  that  production 
statistics  formed  the  "main  basis"  for 
evaluation  of  offices  and  individuals 
had  upon  examination  quality.  Under 
this  "New  Direction,"  production  goals 
and  statistics  would  be  de-emphasized, 
statistical  data  would  be  given  more 
limited  circulation  and  quaUtative 
measures  of  performance  would  be 
adopted.  "New  Audit  Program 
Concepts:  Views  of  Commissioner 
Caplin  on  Evaluation  of  Individuals, 
Programs  and  Offices  in  the  Audit 
Activity." 

The  following  year.  Commissioner 
Caplin  issued  a  Special  Message  to  All 
Audit  Personnel,  discussing  some 
misunderstandings  that  had  arisen 
regarding  the  new  audit  program.  The 
Commissioner  indicated  that  while 
supervisors  were  not  allowed  to 
evaluate  performance  on  the  basis  of 
statistics  or  to  pressure  agents  to 
produce  deficiencies  at  the  cost  of 
inadequate  audits  or  inequities  to  the 
taxpayer,  nothing  in  the  new  audit 
program  prohibited  supervisors  from 
keeping  track  of  the  quality  and  amount 
of  work  produced  by  agents.  Indeed, 
"this  is  exactly  what  the  supervisor  of 
a  group  of  agents  is  expected  to  do." 
The  Message  went  on  to  state  "Special 
Message  from  the  Commissioner,"  dated 
September  7,  1962,  at  2: 

More  serious  than  these 
misunderstandings,  is  the  fact  that 
enforcement  results  have  follen  off  very 
substantially.  Despite  having  1,022  more 
agents  and  office  auditors  in  FY  62  than  in 
FY  61.  the  number  of  returns  examined 
decreased  by  13,000,  while  additional  taxes 
and  penalties  reconunended  decreased  by 
S66  million. 

You  can  readily  see  how  this  drop-off 
endangers  our  Long  Range  Plan  for  gradually 
increasing  our  manpower  auxi  doing  our 
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work  more  effectively.  Under  this  plan,  we 
have  been  ailowfed  almost  10,000  additional 
p)eople  over  the  last  three  years,  and  it  calls 
for  the  addition  of  about  24,000  more  by 
1968.  Yet.  when!  a  substantial  increase  in  staff 
is  followed  by  tl|is  kind  of  a  drop  in  our 
enforcement  results,  the  appropriating 
authorities  natii^ally  begin  to  wonder  about 
the  wisdom  of  fibancing  the  rest  of  our 
proposed  expansion. 

Issues  regarding  the  IRS'  use  of 
production  statistics  also  came  up 
during  Commiissioner  Alexander's  1973 
confirmation  hearings  before  the  Senate 
Finance  Comnjittee.  When  questioned 
about  his  opinion  toward  production 
quotas,  Commissioner  Alexander 
responded  that  he  was  completely 
opposed  to  thair  use.  Hearings  Before 
the  Committee^  on  Finance,  United 
States  Senate,  ^3d  Cong.,  1st  Sess.,  at  4- 
5  (1973).  I 

In  Novembei  of  1973,  the  IRS  adopted 
the  current  vei  sion  of  Policy  Statement 
P-1-20,  revising  its  policies  regarding 
the  use  of  records  of  tax  enforcement 
results  and  prohibiting  absolutely  the 
use  of  enforcement  statistics  to  evaluate 
the  performance  of  enforcement 
personnel;  thi^  statement  pennitted  the 
accimiulation  «nd  use  of  enforcement 
statistics  only  for  "long-range  planning, 
financial  planning,  allocation  of 
resources,  wor)w  planning  and  control, 
effective  functional  management,  or 
other  related  staffing  utilization  systems 
and  plans."  In  an  accompanying  Special 
Message  to  all  Enforcement  Personnel, 
Commissioner  Alexander  stated  that 
this  prohibition  was  applicable  to  all 
personnel  who  exercised  judgment  in 
determining  tape  liability  or  the  ability  to 
pay.  Commissioner  Alexander  further 
declared,  "[ijndividual  case  or  dollar 
goals — formal,  informal,  or  implied — are 
not  permitted  wid  will  not  be  tolerated." 

Ehiring  1974^  Senate  Appropriations 
Committee  hearings  again  focused  on 
allegations  that  taxpayers  were  being 
mistreated  as  a  result  of  production 
quotas  (both  case  closings  and  dollar 
amounts).  A  niunber  of  witnesses  and 
the  Committee  chairman  expressed 
concerns  that  individual  production 
statistics  were  Iseing  used  to  evaluate 
field  employe^,  notwithstanding  the 
existing  policyt  Testimony  during  those 
hearings  also  indicated  that  pressure  to 
increase  the  number  of  cases  closed  in 
Collection  dir^tly  led  to  inappropriate 
seizures.  Hearihgs  Before  the 
Subcommittee  on  the  Department  of  the 


Treasury,  U.S. 


Postal  Service,  and 


General  Cover  iment  Appropriations  of 


the  Committee 


United  States  $enate,  93d  Cong.,  2d 
Sess.,  at  2-25.  $20,  543-546.  574-584, 
586-601,  653-fe70  (1974);  see  also. 
"Taxpayer  Ass  istance  and  Compliance 


on  Appropriations, 


Programs,"  Hearings  before  the  Senate 
Committee  on  Appropriations,  93d 
Cong.,  1st  Sess.  at  41-46,  568-569,  642- 
643,  680-681  (1974). 

In  1988,  the  Senate  Appropriations 
Committee  held  hearings  focusing  again 
on  allegations  that  the  IRS'  use  of 
enforcement  statistics  to  evaluate 
programs  and  personnel  had  led  to 
inappropriate  enforcement  actions. 
Treasury,  Postal  Service  and  General 
Government  Appropriations,  Fiscal  Year 
1989,  Before  the  Committee  on 
Appropriations,  100th  Cong.,  2d  Sess.  at 
588-590  (1988).  On  November  10,  1988, 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988,  Public  Law  100- 
647  (102  Stat.  3734  (1988))  (TBOR  1) 
was  enacted.  Section  6231  of  that 
measure  prohibits  the  use  of  records  of 
tax  enforcement  results: 

(1)  To  evaluate  employees  directly 
involved  in  collection  activities  and  their 
immediate  supervisors,  or 

(2)  To  imp>ose  or  suggest  production  quotas 
or  goals  (for  such  employees  and 
supervisors). 

During  the  appropriation  hearings  for 
FY  1989,  Conunissioner  Gibbs  testified 
about  the  TBOR  1  prohibition  (Treasury, 
Postal  Service  and  General  Government 
Appropriations,  Fiscal  Year  1989, 
Before  the  Senate  Committee  on 
Appropriations,  100th  Cong.,  2d  Sess.  at 
589  (1988)): 

The  problem  that  I  have  with  our  [xtlicy 
statement — that  policy  statement,  by  the  way, 
being  in  the  taxfiayer  bill  of  rights — is  that  it 
tells  our  p>eople  what  not  to  do.  It  says, 
"Don't  use  enforcement  statistics."  *  *  *  I 
don't  think  that  this  helps  someone  on  the 
front  line  very  much  to  tell  them  what  not 
to  do. 

What  we  have  started,  within  the  last  18 
months  that  I  have  been  the  Commissioner, 
is  to  begin  to  develop  at  the  working  level 
criteria  as  to  what  constitutes  a  quality 
collection  action,  what  constitutes  a  quality 
examination  action.  It  is  an  entirely  different 
approach  to  collection  and  examination, 
trying  to  train  the  people  as  to  how  to 
approach  what  they  are  doing  so  that  if  they 
do  it  the  right  way,  the  numbers  will  flow. 
The  idea  is  to  get  away  from  simply  dollar 
amounts,  comparing  one  another  in  terms  of 
how  they  are  doing  with  respect  to 
collections,  or  seizures,  or  anything  like  that. 

The  General  Accounting  Office  has 
expressed  a  somewhat  different  view  of 
the  appropriate  use  of  enforcement 
results  to  measure  IRS  performance.  Its 
December  10. 1991,  report  on  "IRS* 
Implementation  of  the  1988  Taxpayer 
Bill  of  Rights"  stated  (GAO/GGD-92-23 
at  14-15): 

In  an  October  1987  letter  to  the  Chairmen 
of  the  House  Committee  on  Ways  and  Means 
and  the  Senate  Committee  on  Finance,  we 
commented  on  various  proposals  to  prohibit 
the  use  of  collection  statistics  in  performance 


evaluations.  Our  position  then  and  now  is 
that  collection  statistics  should  not  be  the 
only  indicator  of  performance  but,  along  with 
other  factors,  could  very  well  be  a  useful  tool 
in  evaluating  employees.  We  pointed  out  that 
relying  on  a  single  factor  can  place  more 
emphasis  on  that  factor  than  on  overall 
performance.  We  said  that  it  is  not  totally 
inappropriate  to  generally  consider  the 
amount  of  revenues  collected  as  part  of  an 
employee's  evaluation  if  that  consideration  is 
only  one  of  several  factors  under  review.  We 
added  that  setting  arbitrary  quotas  for 
amounts  collected,  prop)erty  seized,  or  cases 
closed  cannot  be  justified  in  evaluating 
performance,  particularly  because  of  the 
negative  impact  that  trying  to  achieve  those 
quotas  can  have  on  taxpayers. 

In  its  May  11, 1993,  report  on  "Tax 
Administration:  New  Delinquent  Tax 
Collection  Methods  for  IRS"  (GAO/ 
GGD093-67  at  9),  GAO  reiterated  this 
view: 

As  we  have  stated  in  the  past,  IRS  should 
be  able  to  use  collection  performance  as  a 
criterion  in  determining  compensation  and 
rewards  for  individual  collectors.  We  believe 
that  information  such  as  taxes  collected  is  a 
reasonable  basis  on  which  to  judge  the 
performance  of  employees  whose  job  it  is  to 
collect  taxes  as  long  as  other  criteria,  such  as 
hii  and  courteous  treatment  of  taxpayers,  are 
also  evaluated. 

In  a  similar  vein,  a  December  23, 
1993,  report  by  the  GAO  on  the  offer  in 
compromise  program  ("Tax 
Administration:  Changes  Needed  to 
Cope  with  Growth  in  Offer  in 
Compromise  Program"  (GAO/GGD-94- 
47  at  24)  indicated: 

The  Commissioner  of  Internal  Revenue 
should  develop  the  indicators  necessary  to 
evaluate  the  Oiffer  in  Compromise  Program  as 
a  collection  and  compliance  tool.  The 
indicators  should  be  based  on  accurate  data 
and  include  (1)  the  yield  of  the  program  in 
terms  of  costs  exfjended  and  amounts 
collected,  (2)  the  amount  of  revenues 
collected  that  would  not  have  been  collected 
through  other  collection  means.  *  •  • 

In  September  1997,  the  Senate 
Finance  Committee  held  three  days  of 
widely-publicized  oversight  hearings  on 
the  Internal  Revenue  Service.  During 
these  hearings,  several  IRS  employees 
testified  that  IRS'  performance 
measurement  system  was  creating  an 
environment  in  which  they  felt 
pressured  to  achieve  certain  quantitative 
goals  for  tax  enforcement  results  (such 
as  dollars  recommended  or  collected). 
In  his  testimony  at  the  conclusion  of 
these  hearings,  the  Acting 
Commissioner  responded  to  the 
concerns  that  had  been  raised  about  the 
negative  impact  of  the  IRS  performance 
measurement  system  by  annoimcing  a 
number  of  immediate  changes  in  the 
system.  In  particular,  he  announced  that 
IRS  would  suspend  the  comparative 
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ranking  of  its  33  district  offices  and 
suspend  distribution  of  any  goals 
related  to  revenue  production  to  field 
offices.  "Practices  and  Procedures  of  the 
Internal  Revenue  Service,"  Hearings 
before  the  Committee  on  Finance, 
United  States  Senate,  105th  Cong.,  1st 
Sess.,  at  3, 105-106, 123-128. 153, 155- 
156, 162-163,  206-209,  212-213,  303- 
304,  310,  317-318,  320-322,  325-326, 
330,  333,  351-356. 

Following  these  hearings,  the  IRS 
Office  of  Chief  Inspector  undertook 
three  management  audits  to  determine 
how  enforcement  statistics  were  then 
being  used  as  part  of  the  IRS 
performance  measurement  system.  See, 
"Review  of  the  Use  of  Statistics  and  the 
Protection  of  Taxpayer  Rights  in  the 
Arkansas-Oklahoma  District  Collection 
Field  Function,"  Internal  Audit 
Reference  Nvunber  380402  (December  5, 
1997);  "Use  of  Enforcement  Statistics  in 
the  Collection  Field  Fimction,"  Internal 
Audit  Reference  Number  081904 
Oanuary  12,  1998);  "Examination 
Division's  Use  of  Performance  Measures 
and  Statistics,"  Internal  Audit  Reference 
Number  084303  (July  7,  1998).  These 
three  inquiries  generally  confirmed  that 
IRS  performance  measures  were  focused 
largely  on  enforcement  goals  and 
productivity  as  defined  by  statistics 
relating  to  dollars  recommended, 
assessed  or  collected,  or  other 
enforcement  actions  taken.  They  found 
a  lack  of  corresponding  emphasis  on 
quality  casework,  adherence  to  law,  and 
protection  of  taxpayer  rights. 

In  order  to  deal  with  specific 
allegations  of  misconduct  made  during 
the  September  bearings,  or  discovered 
in  the  coiuse  of  the  management  audits 
described  above,  the  IRS  Office  of  Chief 
Inspector  also  undertook  a  number  of 
individual  investigations.  The 
Commissioner  then  established  a 
Special  Review  Panel  of  career 
executives  from  outside  the  IRS  to 
review  the  evidence  and  to  recommend 
appropriate  personnel  actions.  The 
Special  Review  Panel  issued  a  Report  to 
the  Commissioner  in  August  1998.  In  its 
Report,  the  Special  Review  Panel  agreed 
with  earlier  conclusions  that  IRS  had 
responded  to  external  pressures  to  close 
the  revenue  gap  through  improved 
productivity  by  shifting  management 
emphasis  to  goals  and  measures  that 
placed  a  heavy  emphasis  on  use  of 
enforcement  statistics.  See  also  "IRS 
Personnel  Administration:  Use  of 
Enforcement  Statistics  in  Employee 
Evaluations"  (GAO/GGD-99-11, 
November  30. 1998). 


Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998 

Sections  1201  and  1204  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  (RRA)  represent  the 
most  recent  legislative  action  regarding 
performance  measures  used  by  the  IRS. 
Section  1201  directs  the  IRS,  consistent 
with  its  current  performance  planning 
procedures,  including  those  established 
under  the  GPRA,  to  establish  a 
performance  management  system  that 
will  establish  "goals  or  objectives  for 
individual,  group,  or  organizational 
performance."  The  IRS  is  directed  to  use 
this  performance  system  in  the 
evaluation  of  employees  or  groups  of 
employees,  in  determining  salary 
adjustments  and  awards,  and  in  other 
personnel  matters.  The  Conference 
Report  accompanying  RRA  (H.  R.  Conf. 
Rep.  No.  105-599, 105th  Cong..  2d 
Sess.,  at  228  (Jime  24, 1998)  indicates 
that  "in  no  event  would  performance 
measures  be  used  which  rank 
employees  or  groups  of  employees 
based  solely  on  enforcement  results, 
establish  dollar  goals  for  assessments  or 
collections,  or  otherwise  imdermine  fair 
treatment  of  taxpayers. " 

Section  1204  of  RRA  repealed  section 
6231  of  TBOR  1  and  replaced  TBOR  I's 
prohibition  on  the  use  of  "records  of  tax 
enforcement  results"  to  evaluate  or  to 
impose  or  suggest  goals  for  personnel 
directly  involved  in  collection  activity 
with  a  prohibition  against  using  such 
records  of  tax  enforcement  results  to 
evaluate,  or  to  impose  or  suggest 
production  quotas  or  goals  for,  any  IRS 
"employee." 

Explanation  of  Provisioiu 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  thirty  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the  final  regulations. 

Balanced  Measurement  System 

These  proposed  regulations  provide 
guidance  and  direction  for  the 
establishment  of  a  balanced 
performance  measurement  system  for 
the  Internal  Revenue  Service.  They  also 
provide  guidance  for  implementing  the 
restrictions  on  the  use  of  "records  of  tax 
enforcement  results"  in  evaluating,  or 
imposing  or  suggesting  goals  for 
employees  and  for  establishing  "fair  and 
equitable  treatment  of  taxpayers"  as  one 
of  the  standards  for  evaluating 
employees. 

These  proposed  regulations  establish 
a  new  balanced  system  for  measuring 
the  performance  of  and  estabUshing 
performance  goals  for  various 
operational  units  within  the  Internal 


Revenue  Service.  The  three  elements  of 
this  balanced  measurement  system  are 
(1)  Customer  Satisfaction  Measures,  (2) 
Employee  Satisfaction  Measures  and  (3) 
Business  Results  Measures.  These 
measures  will,  consistent  with  GPRA,  be 
based  on  "quantifiable  and  measurable" 
data,  and  will  be  nimierically  scored. 

The  proposed  regulations  do  not 
provide  procedures  for  certifying 
whether  or  not  records  of  tax 
enforcement  results  have  been  used  in 
a  maimer  prohibited  by  section  1204. 
Subsequent  guidance  will  provide  that 
information. 

a.  Customer  Satisfaction 

To  measiu^  customer  satisfaction,  the 
IRS  will  develop  data  from  customer 
satisfaction  surveys  it  receives  from  a 
statistically  valid  sample  of  taxpayers 
with  whom  it  has  dealt.  Among  other 
things,  taxpayers  will  be  asked  to 
provide  information  regarding  whether 
they  were  treated  courteously  and 
professionally,  whether  they  were 
informed  of  their  rights  and  whether 
they  were  given  an  opportunity  to  voice 
their  concerns  and  adequate  time  to 
respond  to  IRS  requests.  Using  data 
derived  from  these  surveys,  the  IRS  will 
derive  quantitative  indices  of  customer 
satisfaction  which  will  be  used  to 
measure  progress  in  achieving  customer 
satisfaction  goals. 

b.  Employee  Satisfaction 

To  measure  employee  satisfaction,  the 
IRS  will  utilize  an  employee  survey  that 
permits  employees  to  provide,  on  an 
anonymous  basis,  their  assessment  of 
the  wide  variety  of  factors  that 
determine  whether  employees  believe 
that  the  work  environment  permits  them 
to  perform  their  duties  in  a  professional 
manner.  Among  other  items  included  in 
the  employee  survey,  the  questionnaires 
should  elicit  information  regarding 
employees'  assessment  of  the  quality  of 
supervision  and  the  adequacy  of 
training  and  support  services.  As  in  the 
case  of  the  Customer  Satisfaction 
measures,  the  goals  and  the 
accomplishments  of  units  subject  to  the 
balanced  measurement  system  will  be 
expressed  in  quantified  form. 

c.  Business  Results 

The  IRS  will  employ  two  parallel 
avenues  to  measure  business  results. 

1.  Quality  Measures 

The  first  of  these  approaches  will 
focus  on  the  quality  of  the  work  done 
in  a  sample  of  cases  that  were  worked 
on  by  employees.  Such  reviews  will  be 
conducted  of  a  statistically  valid  sample 
of  cases  worked  on  by  )inits  designated 
by  the  Commissioner,  such  as  a 
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collection  or  examination  unit.  A  staff  of 
personnel  specially  dedicated  to  the 
task  will  revievf  and  numerically  score 
the  quality  of  Work  done  by  IRS 
personnel.  The^e  reviews  will  focus  on 
such  factors  as  whether  IRS  personnel 
provided  propar  and  timely  service  to 
the  taxpayer,  pfoperly  analyzed  the 
facts,  correctly  Applied  the  law, 
protected  taxpayer  rights  by  following 
applicable  IRS  aolicies  and  procedures, 
devoted  an  app  ropriate  amount  of  time 
to  the  case,  ma<le  appropriate  judgments 
regarding  liabil  ity  for  tax  and  abihty  to 
pay  and  provid  sd  accurate  answers  to 
tax  law  or  acco  int  questions  posed  by 
callers. 

2.  Quantity  Meisures 

The  quantity  measures  element  of  the 
business  result:;  measure  will  focus 
exclusively  on  Dutcome-neutral 
production  data.  Accordingly,  as 
described  in  thu  regulation,  data 
concerning  the  enforcement  outcome  in 
cases,  such  as  tjie  dollar  amount  of  audit 
adjustments,  thp  numbers  of  liens  filed 
or  levies  served,  and  the  number  of 
referrals  for  criminal  investigation, 
would  be  exclujded  from  the  production 
data  used  in  th^  quantity  measures.  On 
the  other  hand,,  outcome-neutral 
production  data,  such  as  cases  closed, 
time  per  closing  or  cycle  time,  which  do 
not  reflect  the  qutcome  produced  by  any 
IRS  official's  exercise  of  judgment  in 
determining  liability  for  tax  or  the 
collection  meckanism  to  be  employed 
may  be  used  in  determining  the 
production  eleoient  of  the  business 
results  measures.  The  IRS  has 
determined,  hojwever,  that  as  a  matter  of 
policy  such  ou^ome-neutral  production 
data  may  not  b4  used  to  set  goals  for  or 
for  evaluating  any  non-supervisory 
employee  with  |tax  enforcement 
responsibihtie^. 

Further,  an  organization  with 
enforcement  responsibilities  may  not  be 
given  a  goal  or  an  evaluation  based  on 
enforcement-neutral  production  data 
regarding  matters  calling  for  the  exercise 
of  judgment  with  respect  to  tax 
enforcement  rekults  unless  that  goal  or 
evaluation  constitutes  only  one  element 
in  a  set  of  goal^  or  one  element  in  an 
evaluation  bas^d  also  upon  the  balanced 
measurement  system. 

Special  Analya  es 

"  It  has  been  d  jtermined  that  this  notice 
of  proposed  ru  emaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Tperefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  an(  ,  because  these 


regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulation  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Thursday,  May  13, 1999,  beginning 
at  10  a.m.  in  room  2615  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  ZK2.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Peiuisylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  comments  and  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  by 
Thursday,  April  22, 1999.  A  period  of 
10  minutes  will  be  allotted  to  each 
person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Julie  A.  Barry,  Office  of 
Assistant  Chief  Counsel  (General  Legal 
Services).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 


List  of  Subjects  in  26  CFR  Part  801 

Government  employees.  Organization 
and  functions  (Government  agencies). 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Chapter  I  is 
proposed  to  be  amended  by  adding  part 
801  to  Subchapter  H  to  read  as  follows: 

PART  801— BALANCED  SYSTEM  FOR 
MEASURING  ORGANIZATIONAL  AND 
INDIVIDUAL  PERFORMANCE  WITHIN 
THE  INTERNAL  REVENUE  SERVICE 

Sec. 

801.1  Balanced  performance  measurement 
system;  in  general. 

801.2  Balanced  performance  measurement 
system. 

801.3  Customer  satisfaction  measures. 

801.4  Employee  satisfaction  measures. 

801.5  Business  results  measures. 
Authority:  5  U.S.C  9501  et  seq.;  sees.  1201, 

1204,  Pub.  L.  105-206,  112  Stat.  685,  715- 
716,  722  (26  U.S.C.  7804  note). 

§  801 . 1    Balanced  performance 
measurement  system;  in  general. 

(a)  In  general.  The  regulations  in  this 
part  801  implement  the  provisions  of 
sections  1201  and  1204  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  (Pub.  L.  105-106, 
112  Stat.  685,  715-716,  722)  and  provide 
rules  relating  to  the  establishment  by 
the  Internal  Revenue  Service  of  a 
balanced  performance  measurement 
system. 

(b)  Effective  date.  This  part  801  is 
effective  thirty  days  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

§801.2    Balanced  performance 
measurement  system. 

(a)  In  general.  Modem  management 
practice  and  various  statutory  and 
regulatory  provisions  require  the  IRS  to 
set  performance  goals  for  organizational 
units  and  to  measure  the  results 
achieved  by  those  organizations  with 
respect  to  those  goals.  To  fulfill  these 
requirements,  the  IRS  has  established  a 
balanced  performance  measurement 
system,  composed  of  three  elements: 
Customer  Satisfaction  Measures; 
Employee  Satisfaction  Measures;  and 
Business  Results  Measures.  The  IRS  is 
likewise  required  to  establish  a 
performance  evaluation  system  for 
individual  employees. 

(b)  Measuring  organizational 
performance — (1)  In  general.  The 
performance  measures  that  comprise  the 
balanced  measurement  system  will,  to 
the  maximum  extent  possible,  be  stated 
in  objective,  quantifiable  and 
measurable  terms  and,  subject  to  the 
limitation  set  forth  in  paragraph  (b)(2)  of 
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this  section,  will  be  used  to  measure  the 
overall  performance  of  various 
operational  imits  within  the  IRS.  In 
addition  to  implementing  the 
requirements  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998,  Pub.  L.  105-206,  112  Stat.  685.  the 
measiu^s  described  here  will,  where 
appropriate,  be  used  in  performance 
goals  and  performance  evaluations 
established,  inter  alia,  under  EHvision  E, 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (the  Clinger-Cohen  Act 
of  1996).  Pub.  L.  104-106,  110  Stat.  186, 
679;  the  Government  Performance  and 
Results  Act  of  1993,  Pub.  L.  103-62, 107 
Stat.  285;  and  the  Chief  Financial 
Officers  Act  of  1990,  Pub.  L.  101-576. 
108  Stat.  2838. 

(2)  Limitation — quantity  measures  (as 
described  in  §  801.5)  will  not  be  used  to 
evaluate  the  performance  of  or  to 
impose  or  suggest  production  goals  for 
any  organizational  unit  with  employees 
who  are  responsible  for  exercising 
judgment  with  respect  to  tax 
enforcement  results  (as  defined  in 
§  801.5)  except  in  conjunction  with  an 
evaluation  or  goals  based  also  upon 
Customer  Satisfaction  Measures. 
Employee  Satisfaction  Measures,  and 
Quality  Measiues. 

(c)  Measuring  individual 
performance.  All  employees  of  the  IRS 
will  be  evaluated  according  to  the 
critical  elements  and  standards  or  other 
performance  criteria  established  for 
their  positions.  In  accordance  writh  the 
requirements  of  5  U.S.C.  4312  and  9508 
and  section  1201  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998,  Pub.  L.  105-206 
(112  Stat.  685),  (as  is  appropriate  to  the 
employee's  position),  the  performance 
criteria  for  each  position  will  be 
composed  of  elements  that  support  the 
organizational  measures  of  Customer 
Satisfaction,  Employee  Satisfaction  and 
Business  Results;  however,  such 
organizational  measures  will  not 
directly  determine  the  evaluation  of 
individual  employees. 

(1)  Fair  and  equitable  treatment  of 
taxpayers.  In  addition  to  all  other 
criteria  required  to  be  used  in  the 
evaluation  of  employee  performance,  all 
employees  of  the  IRS  will  be  evaluated 
on  whether  they  provided  fair  and 
equitable  treatment  to  taxpayers. 

(2)  Senior  Executive  Service  and 
special  positions.  Employees  in  the 
Senior  Executive  Service  will  be  rated 
in  accordance  with  the  requirements  of 
5  U.S.C.  4312  and  employees  selected  to 
fill  positions  under  5  U.S.C.  9503  will 
be  evaluated  pursuant  to  workplans, 
employment  agreements,  performance 
agreements  or  similar  doomients 


entered  into  between  the  Internal 
Revenue  Service  and  the  employee. 

(3)  General  workforce.  The 
performance  evaluation  system  for  all 
other  employees  will: 

(i)  Estaolish  one  or  more  retention 
standards  for  each  employee  related  to 
the  work  of  the  employee  and  expressed 
in  terms  of  individual  performance; 
and — 

(A)  Require  periodic  determinations 
of  whether  each  employee  meets  or  does 
not  meet  the  employee's  established 
retention  standards;  and 

(B)  Require  that  action  be  taken,  in 
accordance  with  applicable  laws  and 
regulations,  with  respect  to  employees 
whose  performance  does  not  meet  the 
established  retention  standards. 

(ii)  Establish  goals  or  objectives  for 
individual  performance  consistent  with 
the  IRS's  performance  planning 
procedures;  and — 

(A)  Use  such  goals  and  objectives  to 
make  performance  distinctions  among 
employees  or  groups  of  employees;  and 
(B)  Use  performance  assessments  as  a 
basis  for  granting  employee  awards, 
adjusting  an  employee's  rate  of  basic 
pay,  and  other  appropriate  personnel 
actions,  in  accordance  with  applicable 
laws  and  regulations. 

(4)  Limitations,  (i)  No  employee  of  the 
IRS  may  use  records  of  tax  enforcement 
resuhs  (as  defined  in  §  801.5)  to 
evaluate  any  other  employee  or  to 
impose  or  suggest  production  quotas  or 
goals  for  any  employee. 

(A)  For  purposes  of  the  limitation 
contained  in  this  paragraph  (c)(4), 
employee  has  the  meaning  as  defined  in 
5  U.S.C.  2105(a). 

(B)  For  purposes  of  the  limitation 
contained  in  this  paragraph  (c)(4), 
evaluate  includes  any  process  used  to 
appraise  or  measure  an  employee's 
performance  for  purposes  of  providing 
the  following: 

(1)  Any  required  or  requested 
performance  rating. 

(2)  A  recommendation  for  an  award 
covered  by  Chapter  45  of  Title  5;  5 
U.S.C.  5384;  or  section  1201(a)  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  Pub.  L.  105- 
206  (112  Stat.  685,  713-716). 

(3)  An  assessment  of  an  employee's 
qualifications  for  promotion, 
reassignment  or  other  change  in  duties. 

(4)  An  assessment  of  an  employee's 
eligibility  for  incentives,  allowances  or 
bonuses. 

(5)  Ranking  of  employees  for  release/ 
recall  and  reductions  in  force. 

(ii)  Employees  who  are  responsible  for 
exercising  judgment  with  respect  to  tax 
enforcement  results  (as  defined  in 
§  801.5)  in  cases  concerning  one  or  more 
taxpayers  may  be  evaluated  with  respect 


to  work  done  on  such  cases  only  on  the 
basis  of  information  derived  from  a 
review  of  the  work  done  on  the  taxpayer 
cases  handled  by  such  employee. 

(iii)  Performance  measures  based  in 
whole  or  in  part  on  Quantity  Measures 
(as  described  in  §  801.5)  will  not  be 
used  to  evaluate  the  performance  of  or 
to  impose  or  suggest  goals  for  any  non- 
supervisory  employee  who  is 
responsible  for  exercising  judgment 
witii  respect  to  tax  enforcement  results 
(as  defined  in  §801.5). 

§  801 .3    Customer  satisfaction  measures. 

The  customer  satisfaction  goals  and 
accomplishments  of  operating  units  will 
be  determined  on  the  basis  of  data 
derived  from  questionnaires,  siuveys 
and  other  types  of  information  gathering 
mechanisms.  Surveys  designed  to 
measure  customer  satisfaction  for  a 
particular  work  imit  will  be  distributed 
to  a  statistically  valid  sample  of  the 
taxpayers  served  by  that  operating  unit 
and  will  be  used  to  measure  whether 
those  taxpayers  believe  that  they 
received  courteous,  timely  and 
professional  treatment  by  the  IRS 
personnel  with  whom  they  dealt. 
Taxpayers  will  be  permitted  to  provide 
information  requested  for  these 
purposes  under  conditions  that 
guarantee  them  anonymity. 

§  801 .4    Employee  satisfaction  measures. 

The  numerical  ratings  to  be  given 
operating  units  within  the  IRS  for 
employee  satisfaction  will  be 
determined  on  the  basis  of  information 
derived  from  a  questionnaire  which  will 
be  distributed  to  all  employees  of  the 
operating  unit;  the  employees  will  be 
permitted  to  provide  information  on  an 
anonymous  basis.  Data  from  these 
surveys  will  measure,  among  other 
factors  bearing  upon  employee 
satisfaction,  the  quality  of  supervision 
and  the  adequacy  of  training  and 
support  services. 


§801.5    Business  results  measures. 

(a)  In  general.  The  business  results 
measures  will  consist  of  numerical 
scores  determined  under  the  Quality 
Measures  and  the  Quantity  Measiues 
described  elsewhere  in  this  section. 

(b)  Quality  measures.  The  quaUty 
measure  will  be  determined  on  the  basis 
of  a  review  by  a  specially  dedicated  staff 
within  the  IRS  of  a  statistically  valid 
sample  of  work  items  handled  by 
certain  functions  or  organizational  units 
determined  by  the  Commissioner  or  his 
delegate  such  as  the  following: 

(1)  Examination  and  collection  units 
and  Automated  Collection  System  units 
(ACS).  The  quality  review  of  the 
handling  of  cases  involving  particular 
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taxpayers  will  $x:us  on  such  factors  as 
whether  IRS  personnel  devoted  an 
appropriate  amoimt  of  time  to  a  matter, 
properly  analysed  the  issues  presented, 
developed  the  fiacts  regarding  those 
issues,  correctly  applied  the  law  to  the 
facts,  and  commi«d  with  statutory, 
regulatory  and  IRS  procedures, 
including  timeliness,  adequacy  of 
notifications  and  required  contacts  with 
taxpayers. 

(2)  Toll-free  Wlephone  sites.  The 
quality  review  of  telephone  services  will 
focus  on  such  factors  as  whether  IRS 
personnel  provided  accurate  tax  law 
and  account  inlormation. 

(3)  Other  workunits.  The  quality 
review  of  other  workunits  will  be 
determined  according  to  criteria 
prescribed  by  tl^e  Commissioner  or  his 
delegate. 

(c)  Quantity  itieasures.  The  quantity 
measures  will  aonsist  of  outcome- 
neutral  production  and  resource  data, 
such  as  the  niuiber  of  cases  closed, 
work  items  conipleted,  hours  expended 
and  similar  inventory,  workload  and 
staffing  information,  that  does  not 
contain  information  regarding  the  tax 
enforcement  result  reached  in  any  case 
involving  particular  taxpayers. 

(d)  Definitions — (1)  Tax  enforcement 
result.  A  tax  enforcement  result  is  the 
outcome  produced  by  an  IRS 
employee's  exercise  of  judgment 
recommending  or  determining  whether 
or  how  the  IRS  (hould  pursue 
enforcement  of  the  tax  law  with  respect 
to  any  assessed  or  imassessed  tax. 

(i)  Examples  of  data  containing 
information  regarding  tax  enforcement 
results.  The  follpwing  are  examples  of 
data  contaiuingi  information  regarding 
tax  enforcement  results:  number  of  liens 
filed;  number  of  levies  served;  number 
of  seizures  exeouted;  dollars  assessed; 
dollars  collected;  full  pay  rate;  no 
change  rate;  and  number  of  fraud 
referrals. 

(ii)  Examples\of  data  that  do  not 
contain  information  regarding  tax 
enforcement  reiults.  The  following  are 
examples  of  data  that  do  not  contain 
information  regarding  tax  enforcement 
results:  number  of  cases  closed;  time  per 
case;  direct  exainination  time/out  of 
office  time;  cycle  time;  number  or 
percentage  of  overage  cases;  inventory 
information;  toll-free  level  of  access; 
talk  time;  and  dbta  derived  from  a 
quality  review  pr  from  a  review  of  an 
employee's  or  aj  workunit's  work  on  a 
case,  such  as  th^  number  or  percentage 
of  cases  in  which  correct  examination 
adjustments  were  proposed  or 
appropriate  liei)  determinations  were 
made.  I 

(iii)  Records  Qf  tax  enforcement 
results.  Records  of  tax  enforcement 


results  are  data,  statistics,  compilations 
of  information  or  other  numerical  or 
quantitative  recordations  of  the  tax 
enforcement  results  reached  in  one  or 
more  cases,  but  does  not  include 
information,  including  the  tax 
enforcement  result,  regarding  an 
Individual  case  to  the  extent  the 
information  is  derived  from  a  review  of 
an  employee's  or  a  workunit's  work  on 
individual  cases. 

(e)  Permitted  uses  of  records  of  tax 
enforcement  results.  Records  of  tax 
enforcement  results  may  be  used  for 
purposes  such  as  forecasting,  financial 
planning,  resource  management,  and  the 
formulation  of  case  selection  criteria. 

(f)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  In  conducting  a  performance 
evaluation,  a  sufwrvisor  may  take  into 
consideration  information  showing  that  the 
employee  had  bailed  to  propose  an 
appropriate  adjustment  to  tax  liability  in  one 
of  the  cases  the  employee  examined, 
provided  that  infonnation  is  derived  from  a 
review  of  the  work  done  on  the  case.  All 
information  derived  from  such  a  review  of 
individual  cases  handled  by  an  employee, 
including  time  expended,  issues  raised,  and 
enforcement  outcomes  reached  may  be 
considered  in  setting  goals  or  evaluating  the 
employee. 

Example  2.  A  supervisor  may  not  establish 
a  goal  for  proposed  adjustments  in  a  future 
examination,  even  though  the  goal  was 
derived  from  analyses  of  previously-handled 
cases,  because  such  enforcement  goals  are 
not  based  upon  an  analysis  of  the  newly- 
assigned  case. 

Example  3.  A  headquarters  unit  may  use 
records  of  tax  enforcement  results  to  develop 
methodologies  and  algorithms  for  use  in 
selecting  tax  returns  to  audit. 

Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 
(FR  Doc.  99-110  Filed  1-4-99;  8:45  am] 
BNJJNQ  CODE  4a»41-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[LA40-1-7338b;  FRL-6207-e] 

Approval  and  Promulgation  of 
Implementation  Plan  Louisiana; 
Nonattalnment  Major  Stationary 
Source  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  is 
proposing  to  approve  a  revision  to  the 
Louisiana  State  Implementation  Plan 
(SIP),  Title  33  of  the  Louisiana 
Administrative  Code  Chapter  5  Section 


504,  "Nonattainment  New  Source 
Review  Procediues."  The  purpose  of 
this  revision  is  to  allow  major  stationary 
sources,  emitting  at  least  100  tons  per 
year  of  volatile  organic  compounds,  to 
offset  emissions  within  the  source  by  an 
internal  offset  ratio  of  at  least  1.3  to  1. 
If  the  internal  offset  condition  is  met, 
then  the  requirement  to  apply  the 
Lowest  Achievable  Emission  Rates  shall 
be  lifted.  In  the  final  rules  section  of  this 
Federal  Register  (FR),  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  relevant  adverse  comments, 
EPA  will  publish  a  timely  withdrawal 
informing  the  public  that  the  final  rule 
will  not  take  effect,  and  all  relevant 
public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES;  Comments  must  be  received  in 
writing  by  February  4, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Jole  C.  Luehrs, 
Chief,  Air  Permits  Section  (6PD-R),  at 
the  EPA  Region  6  office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  worldng  days  in  advance. 

Enviroiunental  Protection  Agency, 
Region  6,  Multimedia  Planning  and 
Permitting  Division,  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733. 

Louisiana  Department  of 
Environmental  Quality,  H.  B.  Garlock 
Building,  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  S.  Stogner,  Air  Permits  Section 
(6PD-R),  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-8510. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Rule  which  is  published  in  the 
Rules  and  Regulations  section  of  this 
FR. 

Authority:  42  U.S.C.  7401-7671q. 
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Dated:  December  8, 1998. 
William  N.  Rhea, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  99-20  Filed  1-4-99;  8:45  am] 

MLUMO  cooe  eseo  so  u 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[KY9a-1-«80eb:  FRL-6199-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Kentucky;  Basic  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUINMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  on  November  10, 
1997,  by  the  Commonwealth  of 
Kentucky,  through  the  Kentucky  Natural 
Resources  and  Environmental 
Protection  Cabinet.  This  revision 
modifies  the  implementation  of  a  basic 
motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  Jefferson 
County,  Kentucky,  to  require  loaded 
mode  testing  of  vehicles  instead  of  the 
current  idle  testing.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  Commonwealth's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  nile 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  4, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Dale  Aspy  at  the  EPA 
Regional  office  listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  docimients  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 


Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  61 
Forsyth  Street,  Atlanta,  Georgia  30303. 

Air  Pollution  Control  District  of 
Jefferson  County,  850  Barrett  Avenue, 
Suite  205,  Louisville,  Kentucky  40204. 

Division  for  Air  Quality,  Department 
for  Environmental  Protection,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  316  St.  Qair  Mall, 
Frankfort.  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Aspy,  Regulatory  Planning  Section,  Air 
Planning  Branch,  Air,  Pesticides  & 
Toxics  Management  Division, 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  Atlanta, 
Georgia  30303.  The  telephone  number  is 
(404)  562-9041.  Reference  file  KY98-1- 
9808. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
fintd  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  5, 1998. 
A.  Stanley  Mieburg, 
Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  99-18  Filed  1-4-99;  8:45  am] 
BtLUNQ  CODE  6660  80  P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  981231331-8331-01;  I.D. 
122898Q] 

Threatened  Fish  and  Wildlife;  Listing 
of  the  Gulf  of  Maine/Bay  of  Fundy 
Population  of  Hart>or  Porpoise  as 
Threatened  Under  the  Endangered 
Species  Act  (ESA) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  NMFS  has  determined  that 
listing  of  the  Gulf  of  Maine/Bay  of 
Fundy  (GOM/BOF)  population  of  harbor 
porpoise,  Phocoena  phocoena,  as 
threatened  under  the  ESA  is  not 
warranted  at  this  time.  Therefore,  NMFS 
withdraws  the  January  7,  1993,  proposal 
to  list  the  GOM/BOF  population  of 
harbor  porpoise  as  threatened  under  the 
ESA.  Since  pubUcation  of  the  proposal 
to  list,  additional  information  regarding 
the  status  of  the  GOM/BOF  harbor 


porpoise  population,  its  commercial 
fishery  bycatch  rate,  and  management 
actions  implemented  to  reduce  harbor 
porpoise  bycatch  have  become  available 
to  justify  reevaluation  of  the  factors  that 
prompted  the  original  proposed  listing. 
ADDRESSES:  Requests  for  copies  of  this 
determination  or  a  complete  list  of 
references  should  be  addressed  to  the 
Chief,  Marine  Mammal  Division  (PR2), 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan,  F/PR2,  NMFS,  (301) 
713-2322,  Laurie  Allen,  Northeast 
Region.  NMFS,  (978)  281-9291,  or 
Kathy  Wang,  Southeast  Region,  NMFS, 
(727)  570-5312. 
SUPPLEMENTARY  INFORMATION: 

Background 

Prompted  by  1989  and  1990  data 
indicating  that  the  rate  of  harbor 
porpoise  bycatch  in  the  gillnet  fishery 
was  large  relative  to  the  available 
estimates  of  harbor  porpoise  abundance 
in  the  GOM/BOF,  NMFS  announced  its 
intent  on  February  12, 1991,  to  review 
the  status  of  harbor  porpoise  in  U.S. 
waters  for  possible  listing  as  threatened 
or  endangered  under  the  ESA.  At  the 
time  that  NMFS  was  reviewing  harbor 
porpoise  status,  the  Sierra  Club  Legal 
Defense  Fund,  on  behalf  of  the 
International  Wildlife  Coalition  and  12 
other  organizations,  pursuant  to  16 
U.S.C.  1533(b),  submitted  a  petition  to 
NMFS  (September  18, 1991)  to  add  the 
GOM/BOF  harbor  porpoise  population 
to  the  U.S.  List  of  Endangered  and 
Threatened  Wildhfe  (50  CFR  part  17),  as 
a  threatened  species.  NMFS  determined 
that  the  petition  presented  substantial 
information  indicating  that  the 
petitioned  action  might  be  warranted 
(56  FR  65044,  Dec.  13.  1991).  Under 
secUon  4(b)(3)(A)  of  the  ESA,  if  a 
petition  is  found  to  present  such 
information,  a  review  of  the  status  of  the 
species  concerned  is  mandated.  To 
ensure  a  comprehensive  status  review, 
NMFS  solicited  information  and 
comments  specific  to  harbor  porpoise  in 
the  GOM/BOF  and  adjacent  waters. 

On  May  5-8,  1992,  NMFS  conducted 
a  workshop  to  review  the  status  of  the 
GOM/BOF  harbor  porpoise  and  adjacent 
populations  (as  described  in  Gaskin, 
1984)  offshore  eastern  North  America 
(NMFS,  1992).  Participants  at  that 
workshop  reviewed  the  best  available 
scientific  data  on  the  population 
structure,  abundance,  reproductive 
rates,  and  levels  of  bycatch  for  each  of 
the  populations  considered.  The 
information  reviewed  during  the  harbor 
porpoise  workshop  ami  that  received 
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during  the  request  for  information  as 
part  of  the  status  review  provided 
NMFS  with  the  scientific  information 
necessary  to  complete  the  status  review 
and  respond  to  the  petition.  NMFS 
concluded  that  the  harbor  porpoise  in 
the  GOM/BOF  represented  a  population 
sufficiently  discrete  to  justify 
management  as  a  separate  population 
under  the  ESA;  The  GOM/BOF 
population,  as  proposed,  included  all 
harbor  porpoise  whose  range  extended 
throughout  waters  of  eastern  North 
America  from  (and  including)  the  BOF, 
Nova  Scotia,  seuth  to  eastern  Florida. 

NMFS  further  concluded  that  the 
level  of  bycatch  in  the  Northeast 
multispecies  sink-gillnet  fishery,  as  well 
as  the  known,  but  not  quantified,  level 
of  bycatch  out$ide  the  COM  including 
the  Canadian  80F  multispecies  gillnet 
fishery,  and  the  coastal  southern  New 
England/Mid-Atlantic  gillnet  fisheries 
were  a  threat  to  the  GOM/BOF  harbor 
porpoise  throughout  all  or  a  significant 
portion  of  its  range.  The  bycatch-to- 
abundance  ratio  indicated  that  the 
estimated  bycatch  by  these  fisheries 
needed  to  be  r^uced  by  more  than  50 
percent  to  be  sustained  by  the  present 
GOM/BOF  harbor  porpoise  population. 
The  regulatory  measures  in  place  at  the 
time  were  con^dered  inadequate  to 
reduce  this  byCatch.  As  a  result,  NMFS 
proposed,  in  accordance  with  section 
4(b)(3)(B)  of  the  ESA,  to  list  the  GOM/ 
BOF  population  of  harbor  porpoise  as 
threatened  under  the  ESA  and  provided 
for  a  90-day  comment  period  (58  FR 
3108,  January  7,  1993). 

Following  pubhcation  of  the  proposed 
rule,  NMFS  received  several  comments 
requesting  that)  public  hearings  be  held 
throughout  New  England.  In  response  to 
these  requests,  NMFS  extended  the 
comment  peri(^  on  the  proposed  rule 
until  August  7. 1993  (58  FR  17569, 
April  5, 1993). 

During  the  extended  comment  period. 
NMFS  completed  analyses  of  data  from 
the  1992  harbo^  porpoise  abundance 
surveys  to  estiihate  abundance  and 
analyses  of  the  1992  observer  data  used 
to  estimate  total  bycatch  in  the 
Northeast  multispecies  sink-gillnet 
fishery.  These  Analyses  were  presented 
and  discussed  it  a  meeting  of  the 
NEFMC  Groundfish  Committee,  Harbor 
Porpoise  Subgroup,  on  June  16, 1993. 
The  information  presented  indicated  a 
decline  in  the  bycatch  between  1990 
and  1992  and  an  increased  abundance 
estimate  in  1992  over  1991.  Following 
this  meeting  (iii  a  letter  dated  August  7, 
1994),  NEFMC  requested  a  6-month 
extension  of  the  final  decision-making 
period  on  the  plroposal  to  Ust  harbor 
porpoise.  An  extension  was  appropriate 
because,  according  to  NEFMC  and 


others  present  at  the  June  16  meeting, 
the  data  presented  by  NMFS  suggested 
that  the  GOM/BOF  harbor  porpoise 
population  was  not  distinct  and,  thus, 
was  not  a  species  under  the  ESA. 

Under  section  4  of  the  ESA,  if  there 
is  a  substantial  disagreement  regarding 
the  sufficiency  or  accuracy  of  the 
available  data  relevant  to  the 
determination  or  revision  concerned, 
NMFS  may  extend,  for  up  to  6  months, 
the  1-year  period  of  determination.  On 
November  8, 1993  (58  FR  59230),  in 
accordance  with  this  provision,  the  date 
for  the  final  determination  on  the 
proposal  to  list  was  extended  for  6 
months  to  allow  for  further  data  accrual 
and  analyses  regarding  the  harbor 
porpoise  stock  structure.  In  addition, 
during  this  extension,  NMFS  conducted 
further  review  of  the  bycatch  trend, 
analysis  of  the  1993  bycatch  data  prior 
to  final  determination,  and  further 
consideration  of  all  data,  including  the 
abundance  survey  data,  relevant  to  the 
final  determination.  NMFS  reopened  the 
comment  period  for  an  additional  30 
days  (to  close  on  August  11, 1994)  to 
allow  for  pubUc  comment  following 
completion  of  these  analyses  (59  FR 
36158,  July  15,  1994). 

The  New  England  Harbor  Porpoise 
Working  Group  (HPWG)  met  on  July  21, 
1994,  to  discuss  the  1992  bycatch  data 
under  consideration  regarding  the  ESA 
listing  proposal.  The  HPWG,  formed  in 
1990,  was  composed  of  fishermen, 
environmentalists,  and  scientists  whose 
purpose  was  to  define  the  extent  of  the 
harbor  poifpoise  problem  and  to  identify 
solutions  to  reduce  the  incidental  tfike 
of  harbor  porpoise  in  gillnets  and  to 
minimize  the  impacts  on  the  fishery. 
The  HPWG  recommended  that  the 
updated  bycatch  estimates  should  be 
more  fully  explained  so  that  public 
review  and  comment  could  provide 
more  meaningful  input  to  NMFS  prior 
to  the  final  hsting  determination.  NMFS 
prepared  a  docimient  in  August  1994 
that  addressed  HPWG  concerns.  The 
comment  period  on  the  proposed  listing 
was  scheduled  to  close  on  August  11, 
1994,  which  would  not  have  allowed 
enough  time  for  public  review  of  the 
NMFS  docimient  regarding  HPWG 
concerns;  therefore,  the  comment  period 
on  the  proposed  rule  was  further 
extended  until  September  11, 1994  (59 
FR  41270).  Additional  meetings  with 
conservation  groups  resulted  in  a 
decision  to  wait  for  1995  data  prior  to 
proceeding  with  a  listing  determination. 

NMFS  had  not  yet  made  a  final 
determination  when,  in  fiscal  year  1996, 
Congress  imposed  a  1-year  moratorium 
on  listing  species  imder  the  ESA.  During 
1997  and  1998,  NMFS  has  kept  the 
listing  issue  imder  review  in  light  of 


new  population  abundance  and  bycatch 
data,  ongoing  Fishery  Management 
Council  and  NMFS  fishery  management 
efforts  to  reduce  harbor  porpoise 
bycatch,  and  the  MMPA  Section  118 
Take  Reduction  Team  (TRT)  process. 
New  bycatch  data,  new  fishery 
regulations,  and  implementation  of  the 
HPTRP  provide  substantial  new 
information  to  be  considered  in  making 
the  final  listing  determination.  For  a 
fuller  discussion  of  the  new  data  and 
management  implementations,  see  the 
section  below  entitled  "Summary  of 
ESA  Factors  Affecting  the  Species". 

Summary  of  Comments  and  Responses 

Several  significant  comment  period 
extensions  and  reopenings  have 
occiured  since  publication  of  the 
original  proposal  to  list  GOM/BOF 
harbor  porpoise.  Recently,  due  to  the 
passage  of  time,  the  availability  of  new/ 
additional  information  and  the  desire  to 
review  the  best  scientific  information 
available  during  the  decision-making 
process,  a  document  was  published  (63 
FR  56596,  October  22, 1998)  in  the 
Federal  Register  to  reopen  the  comment 
period  on  the  proposed  listing  of  the 
GOM/BOF  population  of  harbor 
porpoise  for  30  days.  This  dociunent 
summarized  information  that  has 
become  available  since  publication  of 
the  proposed  rule  to  supplement  our 
understanding  of  the  species'  status  and 
factors  affecting  the  species.  The 
following  comments  and  responses 
address  existing  concerns  regarding  the 
proposed  listing  of  GOM/BOF  porpoise 
under  the  ESA. 

Comment  on  Definition  of  Distinct 
Population  or  "Species" 

Comment  1 :  To  consider  harbor 
porpoise  in  the  GOM/BOF  for  ESA 
listing,  that  group  of  animals  needs  to 
qualify  as  a  distinct  population  or 
"species"  under  the  ESA.  Until  recently, 
questions  remained  as  to  whether 
harbor  porpoise  in  the  GOM/BOF 
qualify  for  protection  under  the  ESA's 
definition  of  "species." 

Response:  On  February  7, 1996, 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  published  a  policy  to 
clarify  their  interpretation  of  the  pfairase 
"distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife"  for 
the  purposes  of  listing,  delisting,  and 
reclassifying  species  under  the  ESA  (61 
FR  4722). 

The  policy  outlines  three  elements  to 
be  considered  in  deciding  the  status  of 
a  possible  distinct  population  segment 
as  endangered  or  threatened  under  the 
ESA:  (1)  Discreteness  of  the  population 
segment  in  relation  to  the  remainder  of 
the  species  to  which  it  belongs;  (2)  the 
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significance  of  the  population  segment 
to  the  species  to  which  it  belongs;  (3) 
the  population  segment's  conservation 
status  in  relation  to  ESA  standards  for 
listing  (i.e.,  is  the  population  segment, 
when  treated  as  if  it  were  a  species, 
endangered  or  threatened?). 

Discreteness.  A  population  segment  of 
a  vertebrate  species  may  be  considered 
discrete  if  it  satisfies  either  one  of  the 
following  conditions:  (a)  It  is  markedly 
separated  from  other  populations  of  the 
same  taxon  as  a  consequence  of 
physical,  physiological,  ecological,  or 
behavioral  factors  (quantitative 
measures  of  genetic  or  morphological 
discontinuity  may  provide  evidence  of 
this  separation);  or  (b)  it  is  delimited  by 
international  governmental  boimdaries 
within  which  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms  exist  that  are  significant  in 
light  of  section  4(a)(1)(D)  of  the  ESA. 

The  former  criterion  is  particularly 
relevant  for  GOM/BOF  harbor  porpoise. 
Seasonal  movements  into  the  northern 
GOM/BOF  during  siunmer,  the  known 
summer  reproductive  periodicity  and 
spatial  segregation  from  other 
conspecific  groups,  and  the  subsequent 
dispersal  during  late  fall  and  winter 
bom  the  GOM  south  to  at  least  North 
Carolina  strongly  suggest  a  unified, 
single  breeding  assemblage.  All  lines  of 
biological  evidence  (genetic,  Ufe  history, 
organochlorine,  heavy  metal  and 
movement  data)  strongly  support  a 
species  status  recognition  under  the 
ESA. 

Significance.  If  a  population  segment 
is  considered  discrete  imder  one  or 
more  of  the  above  conditions,  its 
biological  and  ecological  significance 
should  then  be  considered.  NMFS, 
therefore,  considered  available  scientific 
evidence  of  the  discrete  population 
segment's  importance  to  the  taxon  to 
which  it  belongs.  This  consideration 
included,  but  was  not  limited  to,  the 
following:  (a)  Persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  imusual  or  unique  for  this  taxon; 

(b)  evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  a  taxon; 

(c)  evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  a  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historical  range;  or  (d)  evidence  that  the 
discrete  population  segment  difi'ers 
markedly  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

Specifically,  the  GOM/BOF 
population  of  harbor  porpoise  is  an 
important  upper  trophic  level  predator 
in  the  GOM  and  there  is  a  significant 


genetic  difference  between  the  GOM/ 
BOF  population  of  harbor  porpoises  and 
the  Gulf  of  St.  Lawrence  and 
Newfoundland  harbor  porpoises.  This 
difference  is  even  greater  when 
considering  only  females,  thus 
indicating  that  females  are  more  site- 
specific  to  the  GOM/BOF  than  are  males 
(Wane  et  al.  1996). 

Haroor  porpoise  that  concentrate  in 
the  GOM/BOF  during  the  reproductive 
season  also  occupy  shelf  water  habitat 
of  the  eastern  United  States  during  other 
times  of  the  year.  Therefore,  the 
viability  of  harbor  porpoise  in  shelf 
waters  of  the  eastern  U.S.  is  strongly 
dependent  on  the  existence  of  a  healthy, 
reproductive  population  of  harbor 
porpoise  in  the  GOM/BOF. 

Based  on  current  information 
available  to  NMFS,  the  only  supportable 
decision  that  can  be  reached  is  that  the 
harbor  porpoise  that  occur  in  the  GOM 
and  BOF  do  represent  a  distinct 
population  segment  and,  therefore,  a 
species  under  section  3(15)  of  the  ESA. 

Status.  If  a  population  segment  is 
discrete  and  significant  (i.e.,  it  is  a 
distinct  population  segment),  its 
evaluation  for  an  endangered  or 
threatened  status  vfill  be  primarily 
based  on  a  review  of  the  factors 
enumerated  in  ESA  section  4(a)  after 
taking  into  account  conservation  efforts 
implemented  pursuant  to  section 
4(b)(1)(A).  In  the  next  several  sections  of 
this  document,  the  conservation  status 
of  GOM/BOF  harbor  porpoise  is 
evaluated  and  discussed  within  these 
contexts. 

Comments  on  the  Need  for  the  ESA 
Threatened  Listing 

Comment  2:  Several  commenters 
support  a  final  determination  to  list  the 
GOM/BOF  harbor  porpoise  as 
threatened  under  the  ESA.  According  to 
these  commenters,  the  factors  that 
formed  the  basis  for  the  proposed  listing 
still  exist,  and  the  current  mortality  rate 
is  not  sustainable. 

Response:  NMFS  has  implemented 
appropriate  conservation  strategies  that 
are  expected  to  reduce  bycatch  to  the 
extent  that  an  ESA  listing  is 
imnecessary.  NMFS  recognizes  that  the 
fishery  bycatch  rate  has  not  yet  been 
reduced  to  a  sustainable  level.  However, 
it  appears  that  bycatch  levels  are  on  a 
dowTiward  trend  due  to  bycatch 
reduction  measures  currently  in  place  as 
a  result  of  state.  Federal  and  Canadian 
fishery  management.  In  particular,  the 
HPTRP  is  in  place  and  is  expected  to 
reduce  bycatch  below  the  potential 
biological  removal  (PBR)  level  for 
harbor  porpoise.  Based  on  available 
data,  the  current  times  and  areas  of 
protective  coverage  are  broad-based  and 


demonstrate  that  the  HPTRP  can  expect 
to  reach  its  goal  without  placing 
additional  burdens  on  the  fishery. 

Comment  3:  Several  commenters  are 
opposed  to  a  determination  to  fist  at  this 
time,  in  light  of  NMFS'  intent  to 
implement  an  HPTRP  to  take  effect  in 
December  1998. 

Response:  NMFS  agrees  that  an  ESA 
listing  at  this  time  is  not  warranted.    » 
Federal  legislative  and  regulatory 
actions  have  been  taken  in  the  U.S.  to 
protect  the  GOM/BOF  harbor  porpoise. 
NMFS  expects  that  the  recently 
implemented  HPTRP  will  provide  the 
measures  and  mechanisms  necessary  to 
assure  that  harbor  porpoises  do  not 
become  threatened  as  a  result  of  fishing 
practices.  Also,  Canada  has  begun  to 
address  the  need  for  bycatch  mitigation 
in  the  Canadian  BOF. 

Comment  4:  One  commenter 
proposed  that  listing  harbor  porpoise  as 
a  threatened  species  in  North  Carolina 
waters  is  not  necessary  for  the 
protection  of  this  species.  Although  a 
small  number  of  harbor  porpoise,  five  to 
be  exact,  were  taken  during  observer 
trips  off  North  Carolina,  the  commenter 
explained  that  these  porpoises  were 
taken  by  large  mesh  monkfish  gillnets  or 
dogfish  gillnets,  which  will  be 
eliminated  from  North  Carolina  waters 
in  the  near  future  as  a  result  of  fishery 
management  plan  restrictions  and  stock 
rebuilding  measures.  Furthermore, 
observer  data  indicate,  at  most,  a  remote 
likelihood  that  the  state's  traditional 
small  net  gillnet  fishery  would  cause 
incidental  mortality  or  serious  injury. 
Response:  NMFS  has  determined  that  an 
ESA  threatened  listing  is  not  warranted 
at  this  time. 

Comments  on  Bycatch  Reduction 
Measures 

The  final  rule  that  implements  the 
HPTRP  (63  FR  66464,  December  2, 
1998)  contains  a  niunber  of  comments/ 
responses  on  bycatch  reduction 
measures. 

Comment  5:  Several  commenters 
claimed  that  NMFS  has  failed  to  take 
necessary  actions  under  the  MMPA  or 
ESA  to  protect  the  GOM/BOF  harbor 
porpoise.  Another  commenter 
supported  and  urged  NMFS  to  follow 
through  with  the  adoption  of  a  bycatch 
reduction  program  that  incorporates 
reasonable  management  measures  (such 
as  time  and  area  closures),  with 
assistance  directed  to  the  gillnet  fishery 
for  gear  mitigation  research  and  field 
experiments. 

Response:  The  final  rule 
implementing  the  HPTRP  (63  FR  66464, 
December  2, 1998),  as  well  as  the  notice 
reopening  the  comment  period 
regarding  this  listing  determination  (63 
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FR  56596.  October  22. 1998),  address 
management  actions  that  were 
implemented  and  are  currently  in  place 
to  reduce  byc^tch.  NMFS  believes  that 
the  actions  wi|l  effectively  reduce  the 
threats  to  the  ipecies  to  prevent  a  need 
for  listing.  A  specific  discussion  of  the 
Gulf  of  Maine  land  Mid-Atlantic  Take 
Reduction  Teims'  progress  and 
negotiations  toward  this  objective  is 
contained  in  the  HPTRP  Environmental 
Assessment  ai|d  Final  Regulatory 
Flexibility  Ac<  analysis  (HPTRP/EA/ 
FRFA)  and  thd  final  rule  (63  FR  66464, 
December  2,  1998)  implementing  the 
HPTRP. 

Comment  6^  Several  other 
commenters  rlised  concerns  regarding 
the  MMPA  as  a  mechanism  for  further 
reducing  the  incidental  kill  of  harbor 
porpoise.  They  explained  that  there  is 
little  assurance  that  the  reauthorized 
MMPA  would'  be  successful  in 
providing  protection,  especially  if  the 
GOM/BOF  haibor  porpoise  were  not 
Usted  under  tlie  ESA.  They  also  claimed 
that  the  proposed  HPTRP  relies  on  an 
overly  optimistic  pinger  effectiveness 
rate  of  80  percent  and  that  it  does  not 
contain  sufficient  closures  and  pinger 
requirements  lo  achieve  PBR.  The  term 
PBR  is  defined  as  "the  maximum 
number  of  animals  not  including  natural 
mortalities,  th^t  may  be  annually 
removed  from  a  marine  mammal  stock 
without  compromising  the  ability  of  the 
stock  to  reach  or  maintain  its  optimum 
population  level.  The  commenters 
further  stated  |hat,  although  the  MMPA 
provides  a  timletable  and  process  by 
which  the  kill  of  marine  mammals 
should  be  reduced  to  an  insignificant 
level  that  appnoaches  zero,  this  process 
is  not  yet  in  place  and  may  or  may  not 
result  in  mean^gful  reduction  in  kill 
rates.  ! 

Response:  Section  118(f)  of  the 
MMPA  authorizes  NMFS  to  develop 
take  reduction]  plans  designed  to  assist 
in  the  recovery  or  to  prevent  the 
depletion  of  e^ch  strategic  stock  which 
interacts  with  a  commercial  fishery.  The 
immediate  go^l  of  a  take  reduction  plan 
is  to  reduce  thp  incidental  mortality  or 
serious  injury  of  that  species 
incidentally  ta^en  in  the  course  of 
commercial  filing  operations  to  levels 
less  than  the  PBR  level  established  for 
that  species  uijder  MMPA  section  117. 
The  long-term  igoal  of  the  take  reduction 
plan  is  to  reduce  the  level  of  mortality 
and  serious  injury  of  strategic  stocks 
incidentally  t£ieen  in  the  course  of 
commercial  fishing  operations  to  a  level 
approaching  aizero  mortality  rate. 
NMFS  expects  the  HPTRP  to  reduce 
fishery  takes  of  harbor  porpoise  to 
below  PBR  wittiin  the  next  6  months, 
thus  preventing  a  need  to  list. 


The  overall  HPTRP  strategy  for  the 
COM  is  a  series  of  short,  discrete,  and 
complete  closures  in  combination  with 
much  larger  time/area  closures  where 
pinger  use  is  required.  Pingers  have 
been  proven  to  be  effective  in  reducing 
harbor  porpoise  takes  in  gillnets; 
however  NMFS  recognizes  that  pingers 
are  not  100  percent  effective.  Thus,  the 
strategy  for  the  overall  HPTRP  remains 
a  combination  of  complete  closures  and 
pinger  use.  This  combination  is 
expected  to  reduce  bycatch  in  those 
areas  of  high  harbor  porpoise  bycatch 
through  complete  closures  while 
requiring  pinger  use  outside  closure 
times  and  areas  to  compensate  for  the 
interannual  variability  of  both  harbor 
porpoise  and  fishing  effort  that  may 
shift  bycatch  outside  the  discrete 
closure  areas.  NMFS  expects  these 
strategies  to  achieve  adequate  results 
without  the  need  for  additional 
closures. 

The  HPTRP  is  based  on  an  overall 
bycatch  reduction  scenario  that  is 
intended  to  spread  the  bycatch 
reduction  effort  throughout  the  fishery 
where  bycatch  occurs;  this  means  that  a 
bycatch  reduction  measure  is  in  place 
during  the  time  period  in  which  effort 
shifts  might  occur.  It  relies  on  each  of 
its  components  working  together 
collectively  to  reach  MMPA  PBR  goals. 
NMFS  will  review  harbor  porpoise 
bycatch  rates  to  ensure  that  the  pinger 
effectiveness  rate  is  being  realized. 

Comment  7:  A  commenter 
recommended  that  NMFS  review  the 
impacts  of  the  HPTRP  immediately 
following  the  first  year  of  plan 
implementation  to  determine  if 
consideration  of  an  ESA  listing  is  still 
warranted. 

Response:  NMFS  intends  to 
reevaluate  the  effectiveness  of  the 
HPTRP  management  measures  and  the 
effectiveness  of  the  MMPA  to  achieve 
harbor  porpoise  conservation  in  1999.  If 
bycatch  goals  are  not  achieved,  more 
restrictive  measures  to  reduce  bycatch 
may  be  warranted.  NMFS  and  the  TRTs 
will  need  to  identify  other  measures  that 
may  reduce  bycatch  to  MMPA-required 
levels. 

Comment  8:  Several  commenters 
expressed  concern  that  further 
restrictions  on  fishermen  as  a  result  of 
listing  would  be  a  significant, 
ujmecessary  hardship. 

Response:  NMFS  has  determined  not 
to  list  GOM/BOF  harbor  porpoise  uinder 
the  ESA;  therefore,  no  hardship  would 
result. 

Comment  9:  The  commenter  stated 
that  the  current  management  provisions 
should  be  tested. 

Response:  NMFS  intends  to 
continually  review  harbor  porpoise 


bycatch  to  determine  whether  the  time- 
area  closures  and  pinger  requirements 
are  effective  at  reducing  the  bycatch  to 
the  specified  levels  within  the 
designated  time  frame.  The  MMPA 
requires  TRP  evaluation  at  6-month 
intervals  and  modifications  as 
necessary. 

Comment  10:  Several  comments 
referred  to  the  fact  that  the  ESA  listing 
determination  needs  to  take  into 
account  the  bycatch  in  Canada  as  well 
as  the  bycatch  in  U.S.  fisheries.  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  gives  the 
Secretary  of  Commerce  authority  to 
place  pressure  on  foreign  governments 
who  fail  to  take  adequate  steps  to 
protect  and  preserve  marine  resources. 
Rather  than  simply  focus  on  the  U.S. 
fleet,  the  commenter  suggested  that 
pressure  should  be  brought  to  bear  on 
Canada  to  reduce  their  bycatch. 

Response:  NMFS  agrees  vdth  the 
commenter  that  bycatch  must  be 
reduced  throughout  the  range  of  this 
population.  NMFS,  therefore,  is  working 
with  DFO-Canada,  and  other 
appropriate  state  and  Federal  agencies 
to  develop  protective  measures  that  will 
result  in  a  reduction  of  bycatch  of  the 
GOM/BOF  harbor  porpoise  throughout 
their  range.  These  programs  are 
described  in  "Summary  of  Factors 
Affecting  the  Species,  D.  The 
Inadequacy  of  Existing  Regulatory 
Mechanisms". 

Relative  to  the  GOM  and  BOF,  NMFS 
and  DFO-Canada  further  recognize  that 
this  issue,  being  transboimdary,  requires 
the  cooperative  efforts  of  both  agencies 
if  the  situation  is  to  be  resolved.  Toward 
that  end,  both  agencies  acknowledge 
that  management  and  legal  requirements 
differ  in  each  country;  however,  both 
agencies  are  committed  to  the  reduction 
of  the  incidental  take  of  porpoise  in 
their  respective  fisheries. 

Furthermore,  NMFS  has  met  with 
representatives  of  the  Canadian 
Government  to  discuss  the  HPTRP  in 
U.S.  waters  and  to  encourage  Canada  to 
participate  in  reducing  the  overall 
fishing  mortality  on  this  stock.  DFO- 
Canada  developed  its  Harbor  Porpoise 
Conservation  Plan  and  has  implemented 
an  observer  program  that  has 
docimiented  a  continuous  reduction  in 
bycatch  in  their  BOF  gillnet  fisheries. 

Species  Status  and  Factors  Affecting  the 
Species 

This  final  determination  gives 
consideration  to  new  geographic  range 
data,  population  abimdance  and  bycatch 
data,  NEFMC/NMFS'  ongoing  fishery 
management  efforts  to  reduce  harbor 
porpoise  bycatch,  and  the  progress  in 
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mortality  reduction  under  the  MMPA. 
Since  publication  of  the  proposed  rule 
and  as  indicated  in  the  notice  reopening 
the  comment  period  on  the  proposed 
rule,  the  following  information  has 
become  available  to  supplement  our 
understanding  of  the  species'  status  and 
factors  a^ecting  the  species. 

Stock  Structure  (Discreteness) 

Recent  analyses  involving 
mitochondrial  DNA  (Wang,  1996), 
organochlorine  contaminants  (Westgate, 
1997),  heavy  metals  (Johnston,  1995), 
and  life-history  parameters  (Read  and 
Hohn,  1995)  support  the  currently 
accepted  hypothesis  of  four  separate 
distinct  populations  in  the  western 
North  Atlantic:  the  Gulf  of  Maine/Bay  of 
Fundy,  Gulf  of  St.  Lawrence, 
Newfoundland,  and  Greenland 
populations  (See  response  to  Comment 
1). 

Abundance 

Three  abundance  siuveys  were 
conducted  during  the  siunmers  of  1991, 
1992,  and  1995.  The  population 
estimates  were  37,500  in  1991,  67,500  in 
1992,  and  74,000  in  1995.  Refer  to  Palka 
(1995a  and  1996)  for  detailed 
information. 

Smnmary  of  ES A  Factors  Affecting  the 
Species 

Species  may  be  determined  to  be 
threatened  or  endangered  due  to  one  or 
more  of  five  factors  described  in  section 
4(a)(1)  of  the  ESA.  These  factors  are 
discussed  here,  as  they  apply  to  the 
GOM/BOF  harbor  porpoise,  in  light  of 
additional/new  information  that  has 
become  available  since  the  species  was 
originally  proposed  for  listing. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Habitat  or  Range 

The  shoreline  bordering  the  nearshore 
habitat  of  this  species  along  the  eastern 
U.S.  coastline  is  developed  in  many 
areas  and  is  potentially  threatened  with 
further  physical  modification.  There  is 
no  new  or  additional  evidence  to 
indicate  that  such  modification  or 
destruction  has  contributed  to  a  decline 
of  this  population  or  that  the  range  of 
this  species  has  changed  significantly  as 
a  resiilt  of  habitat  loss.  In  addition, 
habitat  modification  does  not  appear  to 
have  contributed  to  a  decline  of  this 
population.  This  factor  was  not  a  basis 
for  the  proposed  listing. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

One  of  the  principal  factors  for 
proposing  to  list  the  GOM/BOF 


population  of  harbor  porpoise  as 
threatened  under  the  ESA  was  the  level 
of  harbor  porpoise  bycatch  in 
commercial  fisheries  in  the  GOM/Bay  of 
Fundy/Mid-Atlantic.  GOM/BOF  harbor 
porpoise  takes  have  been  documented 
in  the  Northeast  multispecies  sink 
gillnet,  Mid-Atlantic  coastal  gillnet,  and 
Atlantic  pelagic  drift  gillnet  fisheries, 
and  in  the  Canadian  Bay  of  Fundy  sink 
gillnet  fishery  and  herring  weir  fishery. 
The  average  annual  mortaUty  estimate 
&x)m  1992  to  1997  for  the  above  U.S. 
fisheries  is  1,749  harbor  porpoise.  Refer 
to  the  U.S.  Atlantic  and  Gulf  of  Mexico 
Marine  Mammal  Stock  Assessment 
Report  (Waring,  et  al.,  1997)  and  the 
notice  reopening  the  comment  period 
(63  FR  56596,  October  22, 1998)  for 
detailed  fishery  bycatch  information. 
Additionally,  the  HPTRP  EA  provides 
detailed  bycatch  information  for  the 
Gulf  of  Maine  sink  gillnet  and  Mid- 
Atlantic  coastal  gillnet  fisheries. 

C.  Disease  or  Predation 

There  is  no  indication  that  disease  has 
had  a  measurable  impact  on  GOM/BOF 
harbor  porpoise.  Likewise,  there  is  no 
new  evidence,  since  the  proposed 
listing,  to  indicate  that  predation  has 
contributed  to  the  decline  of  GOM/BOF 
porpoise.  This  particular  factor  was  not 
a  basis  for  the  proposed  listing. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

This  factor  and  Factor  B  formed  the 
basis  for  the  proposed  Usting.  As 
discussed  in  the  notice  reopening  the 
comment  period  (63  FR  56596,  Ck:tober 
22,  1998),  following  are  the  regulatory 
mechanisms  that  have  gone  into  effect 
since  publication  of  the  proposed  rule. 

NMFS/NEFMC  Bycatch  Reduction 
Measures:  In  1994,  as  part  of 
Amendment  5  to  the  NE  Multispecies 
FMP,  the  NEFMC  proposed,  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  a  4-year  program  to 
reduce  the  harbor  porpoise  bycatch  off 
New  England  to  2  percent  of  the 
estimated  harbor  porpoise  population 
size  per  year  by  phasing-in  time  and 
area  closures  to  sink  gillnet  gear.  NMFS 
adopted  and  implemented  NEFMC's 
first  year  closure  recommendations  on 
May  25, 1994  (59  FR  26972).  Harbor 
porpoise  bycatch  rates  increased  in  1994 
despite  the  new  time-area  gillnet  fishing 
closiu«s  enacted  by  NMFS  on  May  25, 
1994,  therefore,  NMFS  expanded  both 
the  time  and  area  of  the  fall  closure 
around  an  area  of  high  bycatch  called 
Jeffreys  ledge  (60  FR  57207). 

In  November  1995,  NMFS 
implemented  Framework  Adjustment  14 
(60  FR  55207)  which  enlarged  and 


redefined  the  Mid-Coast  Closure  Area  in 
both  time  and  area  during  1995  in  an 
effort  to  achieve  the  necessary 
reductions  in  harbor  porpoise  bycatch. 
The  Mid-Coast  closure  was  closed  to 
fishing  with  sink  gillnets  from  March  25 
through  April  25.  Framework     - 
Adjustment  14  also  required  closiue  of 
an  area  in  southern  New  England,  south 
of  Cape  Cod,  from  March  1  to  30. 

Amendment  7  to  the  NE  Multispecies 
FMP,  implemented  in  July  1996, 
implemented  marine  mammal  gillnet 
closures  as  part  of  an  overall  groundfish 
effort  reduction  program.  In  addition, 
the  NEFMC  recommended  the  use  of 
pingers  (based  on  results  of  the  1994 
experiment)  in  several  experimental 
fisheries  to  evaluate  their  use  as  bycatch 
reduction  tools. 

Framework  25  to  the  NE  Multispecies 
FMP  (63  FR  15326,  March  31. 1998), 
was  implemented  on  May  1,  1998. 
Framework  25  implemented  gillnet 
fishing  closures  throughout  the  GOM  to 
conserve  cod  [Gadus  morhua). 
However,  these  closures  are  expected  to 
have  bycatch  reduction  benefits  to 
harbor  porpoise  as  well. 

Coastal  Atlantic  States  Bycatch 
Reduction  Efforts:  In  the  fall  of  1994, 
NMFS  met  with  the  Atlantic  States 
Marine  Fisheries  Commission's 
(ASMFC),  Management  and  Science 
Committee,  to  discuss  ways  that  the 
ASMFC  could  address  marine  mammal 
bycatch  in  its  interstate  fishery 
management  plans.  Since  November 
1995,  the  ASMFC  has  amended  its 
Interstate  Fishery  Management  Program 
charter  so  that  protected  species/fishery 
interactions  are  addressed  in  the 
ASMFC's  fisheries  management 
planning  process.  This  means  that  each 
state  fishery  management  plan  will 
contain  a  section  that  describes 
protected  species  issues  relevant  to  the 
fishery  in  question.  Additionally,  NMFS 
and  USFWS  representatives  with 
protected  species  expertise  have  been 
incorporated  into  the  ASMFC's  species 
technical  committees,  and  plan 
development  and  review  teams. 

The  ASMFC  is  in  the  final  stages  of 
developing  the  Atlantic  Coastal 
Cooperative  Statistics  Program.  This 
program  will  coordinate  a  wide  range  of 
fisheries  data  and  information, 
including  protected  species  bycatch 
data,  from  all  Atlantic  coastal  states. 
This  data  management  system  will 
improve  the  ability  of  NMFS  and  other 
regulatory  agencies  in  identifying  the 
most  effective  management  measiu«s  to 
address  protected  species  bycatch  in 
state  and  Federal  waters. 

Harbor  Porpoise  Take  Reduction 
Teams  and  Plan:  For  dstailed 
information  on  the  Gulf  of  Maine  and 
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Mid- Atlantic  Take  Reduction  Teams 
and  the  development  of  the  HPTRP,  see 
ADDRESSES- 

On  Decemller  2, 1998,  (63  FR  66464) 
NMFS  issued  a  final  rule  to  implement 
a  HPTRP  in  tile  Gulf  of  Maine  and  Mid- 
Atlantic  waters.  The  HPTRP  and  final 
rule  include  i  range  of  management 
measures  to  reduce  the  bycatch  and 
mortality  of  harbor  porpoise.  In  the 
GOM,  the  HPTRP  includes  time  and 
area  closures  and  time/area  periods 
during  which  pinger  use  would  be 
required  in  the  Northeast,  Mid-coast, 
Massachusetts  Bay,  Cape  Cod  South, 
and  Ofi^shore  Closure  Areas.  In  the  Mid- 
Atlantic  area,  the  HPTRP  includes  time/ 
area  closures  and  modifications  to  gear 
characteristics,  including  floatline 
length,  twine  size,  tie  downs,  and 
number  of  neis,  in  the  large  mesh  and 
small  mesh  fisheries.  NMFS  expects  that 
the  HPTRP  and  implementing  final  rule 
will  reduce  b| catch  to  below  the 
designated  PBR  level  within  6  months 
of  implementition. 

Canadian  Nfitigation  Measures:  In  the 
mid-1990s,  several  Canadian  initiatives, 
including  fishery  effort  reduction, 
required  pinger  use,  expanded  observer 
coverage,  and  fisher  education 
programs,  resulted  in  a  significant 
reduction  of  harbor  porpoise  bycatch  in 
the  BOF.  On  October  7.  1994,  NMFS 
received  a  Harbor  Porpoise 
Conservation  plan  for  the  BOF.  drafted 
by  DFO-Canada,  for  comment. 
Following  responses  to  comments,  the 
HPCP  was  incorporated  into  DFO- 
Canada's  longrterm  management  of 
fisheries  to  reduce  harbor  porpoise 
entanglements.  In  1995.  DFO-Canada 
published  the  "Harbor  Porpoise 
Consovation  Strategy  for  the  Bay  of 
Fundy."  The  strategy  combines  effort 
reduction,  required  pinger  use. 
expanded  observer  coverage,  and  fisher 
education  pro-am  to  reduce  bycatch. 
Since  implementation  of  their 
conservation  Strategy,  Canadian  fishery 
bycatch  has  b^en  reduced  progressively 
to  approximately  20  to  50  harbor 
porpoise  per  year. 

Regarding  harbor  porpoise  that  have 
been  trapped  sach  siunmer  in  herring 
weirs  in  the  western  BOF  and  along 
southwestern  Nova  Scotia  (Smith,  Read, 
and  Gaskin,  1963).  the  DFO-Canada  is 
now  requiring!  that  ^  g^^s  be  placed 
over  the  entrance  to  the  weir  in  order  to 
stop  anything  larger  than  herring  (i.e., 
marine  mammals,  basking  sharks,  etc.) 
bom  entering  through  the  entrance  of 
the  weir. 


E.  Other  Natural 
Affecting  its 

Existence 


or  Manmade  Factors 
Opntinued 


Other  potential  human-induced 
factors  that  may  be  affecting  this  harbor 
porpoise  population  include  high  levels 
of  contaminants  in  their  tissues. 
Concentrations  of  organochlorine 
contaminants  from  110  GOM/BOF 
harbor  porpoise  were  recently  measured 
(Westgate,  1995).  Polychlorinated 
biphenyl  (PCB)  levels,  the  most 
prominent  contaminant,  and  dichloro- 
diphenyl  Irichloroethane  (DDT)  levels 
were  both  higher  in  the  GOM/BOF 
harbor  porpoise  than  in  the  Gulf  of  St. 
Lawrence  and  Newfoundland  harbor 
porpoise,  although  they  are  now  much 
lower  they  were  10  years  ago,  as 
reported  in  Gaskin  et  al.  (1983).  Trace 
metal  contaminants  were  also  measured, 
and  it  was  found  that  mean 
concentrations  of  copper,  zinc,  and 
mercury  were  similar  to  values 
previously  reported  for  harbor  porpoise 
in  other  regions  of  the  world  (Johnston, 
1995).  No  obvious  pathology  has  been 
noted  in  more  than  300  necropsies  of 
harbcR'  porpoise  incidentally  capt\u«d  in 
gillnets  in  the  Bay  of  Fimdy  (A.J.  Read, 
unpublished  data).  Although  it  is  not 
known  whether  these  contaminants 
have  other  effects,  the  presence  of  these 
contaminants  in  harbor  porpoise  tissues 
does  not  appear  to  pose  a  serious  threat 
to  this  population. 

Final  Determination 

Section  4(b)(1)  of  the  ESA  requires  the 
Secretary  to  make  final  listing 
determinations  solely  on  the  basis  of  the 
best  scientific  and  commercial  data 
available  and  after  taking  into  accoiuit 
state  and  Federal  efforts  being  made  to 
protect  the  species.  Therefore,  in 
making  this  listing  determination, 
NMFS  has  assessed  the  status  of  the 
species,  identified  factors  that  have  led 
to  the  decline  of  the  species,  and 
evaluated  available 

conservation  measures  to  determine 
whether  such  measiues  ameliorate  risks 
to  the  species. 

The  most  significant  factor  that  NMFS 
considered  in  this  decision  is  the 
existing  mechanisms  to  reduce  the  level 
of  bycatch  which  was  published  after 
the  proposal  to  list.  NMFS  evaluated  the 
likelihood  that  the  bycatch  reduction 
programs  implemented  in  Canada  and  at 
the  state  and  Federal  levels  would  affect 
the  GOM/BOF  harbor  porpoise 
population  in  the  future. 

NMFS  beheves  these  conservation 
efforts  will  help  the  sustainability  of  the 
GOM/BOF  population  of  harbor 
porpoise  based  on  the  following:  (1) 
Strong  commitments  have  been  made  to 
carry  out  these  programs;  (2)  the  parties 
with  the  authority  to  implement  the 
bycatch  reduction  efforts  have  followed 
appropriate  procedures  and  formalized 


the  necessary  documentation  and;  (3) 
objectives  and  time  frames  for  achieving 
these  objectives  have  been  established 
and  include  adaptive  management 
principles.  NMFS  believes  3iat  the 
bycatch  reduction  programs  currently  in 
place  will  effectively  address  the  factors 
causing  the  decline  of  the  GOM/BOF 
harbor  porpoise  population  and  increase 
the  population's  sustainability. 

To  directly  examine  the  potential  risk 
of  extinction  of  GOM/BOF  harbor 
porpoise,  a  population  viability  analysis 
(PVA)  was  recently  prepared  (Wade 
Draft  Report  to  NMFS).  A  PVA  is  used 
to  estimate  future  trends  of  a  population 
to  estimate  the  probabihty  of  extinction 
of  the  population  given  certain 
assumptions.  Using  1991, 1992,  and 

1995  abundance  data  and  1992  through 

1996  bycatch  data,  stochastic 
population  dynamics  models  of  the 
GOM/BOF  harbor  porpoise  population 
were  developed  to  evaluate  the 
probability  of  persistence  of  the 
population  over  the  foreseeable  future 
(the  next  20  to  100  years).  Each  of  the 
models  predicted  a  very  high 
probability  of  extinction  within  100 
years  under  the  current  levels  of 
mortahty /bycatch,  whereas  the 
probability  of  extinction  within  20  years 
was  estimated  to  be  low.  Reducing  the 
current  mortality /bycatch  level  by  one- 
half  would  decrease,  but  not  eliininate, 
the  probabihty  of  extinction  in  100 
years;  but  it  was  estimated  to  eliminate 
any  probability  of  extinction  within  20 
years.  Finally,  reducing  the  current 
mortaUty /bycatch  to  one-quarter  of  the 
current  level  was  estimated  to  make  the 
risk  of  extinction  within  100  years 
imlikely. 

HPTRP  implementation  is  expected  to 
reduce  the  current  fishery  mortahty/ 
bycatch  level  to  below  PBR  within  the 
next  6  months.  Hence,  based  on  this 
PVA  and  successful  reduction  of 
bycatch  through  HPTRP 
implementation,  NMFS  anticipates  the 
ehmination  of  any  probability  of 
extinction  within  the  next  100  years. 

The  current  measures  enable  NMFS  to 
achieve  reduction  of  harbor  porpoise 
bycatch  to  sustainable  levels,  while 
minimizing  the  overall  impact  to 
affected  fisheries.  In  view  of  the 
ciurently  decreasing  levels  of  bycatch  in 
Canadian  fisheries  and  the  regulatory 
mechanisms  now  being  implemented 
imder  the  MMPA,  NMFS  concludes  that 
listing  the  GOM/BOF  population  of 
harbor  porpoise  as  threatened  under  the 
ESA  is  not  warranted  at  this  time. 

NMFS  and  the  appropriate  agencies 
will  continue  to  monitor  the  bycatch 
levels  and  adjust  the  bycatch  reduction 
programs  as  necessary  to  promote 
reduced  bycatch.  NMFS  will  consider 
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any  new  regulations  that  may  affect 
harbor  porpoise  or  the  implementation 
of  the  HPTRP  and  evaluate  whether 
management  measures  need  to  be 
changed  at  that  time.  NMFS  intends  to 
reconvene  the  TRTs  semiannually 
during  the  first  year  of  plan 
implementation  in  order  to  track  the 
HFTRP's  progress  toward  the  6-month 
MMPA  PBR  goal. 

This  action  is  exempt  from  review 
under  E.0. 12866. 

Dated  December  30, 1998. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for 
Fisheries,National  Marine  Fisheries  Seivice. 
(FR  Doc.  99-138  Filed  1-4-99;  8:45  am) 
BiUiNQ  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 


p.D.  122496q 

RIN  0648-AL31 

Fisheries  of  the  Northeastern  United 
States;  Amendment  9  to  the  Northeast 
Multispecies  Fishery  Management  Pian 
(FMP)  Amendments  to  Address  the 
Sustainabie  Fisheries  Act 
Requirements  and  Other  Measures 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 

summary:  NMFS  announces  that  the 
New  England  Fishery  Management 
Council  has  submitted  Amendment  9  to 
the  Northeast  (NE)  Multispecies  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Amendment  9  addresses 
new  Sustainable  Fisheries  Act 
requirements  for  NE  multispecies, 
among  other  measures. 
DATES:  Comments  must  be  received  on 
or  before  March  8, 1999. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Jon  C.  Rittgers, 
Acting  Regional  Administrator,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  on  Proposed  Rule  for 
Amendment  9  to  the  NE  Multispecies 
FMP." 

Copies  of  Amendment  9,  the 
regulatory  impact  review,  and  the 
environmental  assessment  are  available 
bom  Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036. 

FOR  FURTHER  INFORMATKM  COffTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  978-281-9252. 
SUPPLEMENTARY  INFORMATION:  If 
approved,  Amendment  9  would:  (1) 
Include  Atlantic  halibut  in  the  NE 
Multispecies  FMP;  (2)  EstabUsh  new  or 
revised  overfishing  definitions  for  cod, 
haddock,  pollock,  redfish,  white  hake, 
yellowtail  flounder,  windowpane 
flounder,  winter  flounder,  American 


plaice,  witch  flounder,  Atlantic  haUbut, 
and  ocean  pout;  (3)  revise  specifications 
of  optimum  yield;  (4)  add  a  framework 
process  to  allow  for  aquaculture  projects 
and  modifications  to  the  overfishing 
definitions;  (5)  postpone  the  Vessel 
Monitoring  System  beyond  May  1999; 
(6)  prohibit  brush-sweep  trawl  gear 
when  fishing  for  multispecies;  (7) 
increase  the  winter  flounder  minimum 
fish  size  to  13  inches;  and  (8)  implement 
a  one-fish  halibut  possession  limit  of  36 
inches  or  greater. 

A  proposed  rule  that  would 
implement  Amendment  9  may  b^ 
published  in  the  Federal  Register  for 
public  comment,  following  NMFS' 
evaluation  of  the  proposed  rule  under 
the  procedures  of  the  Magnuson-Stevens 
Fisheries  Conservation  and  Management 
Act.  Public  comments  on  the  proposed 
rule  must  be  received  by  the  end  of  the 
comment  period  on  Amendment  9  in 
order  to  be  considered  in  the  approval/ 
disapproval  decision  on  the  FMP 
amendment.  All  comments  received  by 
March  8, 1999,  whether  specifically 
directed  to  the  FMP  amendment  or  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision. 
Qomments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the  FMP 
amendment. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  29, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(PR  Doc.  98-34833  Filed  12-30-98;  3:06  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9»|1 22-1] 

General  Conference  Committee  of  the 
National  Poultry  improvement  Plan; 
Meeting 

agency:  Aninial  and  Plant  Health 
Inspection  Sefvice,  USDA. 
ACTION:  Notic#  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  th^  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan. 

POCE,  DATE,  AND  TIME  OF  MEETINO:  The 
meeting  will  be  held  at  the  World 
Congress  Centjer,  285  Intematicmal 
Boulevard  NW,  Atlanta,  Georgia;  (404) 
223-4500.  The  meeting  will  be  held  on 
January  20, 1999,  from  2:30  p.m.  to  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rh|orer,  Senior  Coordinator, 
NPIP,  VS.  APHIS,  1498  Klondike  Road, 
Suite  200.  Coayers,  GA  30094-5104, 
(770) 922-3496. 

SUPPLEMENTARY  INFORMATION:  The 
General  Conforence  Committee  (the 
Committee)  ol  the  National  Poultry 
Improvement  Plan  (NPIP),  representing 
cooperating  State  agencies  and  poultry 
industry  members,  serves  an  essential 
function  by  acting  as  liaison  between 
the  poultry  industry  and  the  Department 
in  matters  pertaining  to  poultry  health. 
Tentative  topics  for  discussion  at  the 
upcoming  meeting  include: 

1.  Proposed  changes  to  the  provisions 
of  the  NPIP.    ! 

2.  Poultry  eicport  issues. 

The  meeting  will  be  open  to  the 
public.  Howefer,  due  to  time 
constraints.  tUe  public  will  not  be 
allowed  to  participate  in  the  discussions 
during  the  meeting.  Written  statements 
on  meeting  topics  may  be  filed  with  the 
Committee  be  ore  or  after  the  meeting 


by  sending  them  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Written  statements  may  also 
be  filed  at  the  meeting.  Please  refer  to 
Docket  No.  98-122-1  when  submitting 
your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC,  this  29th  day  of 
December  1998. 
Craig  A.  Reed, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  99-113  Filed  1-4-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comments  Request — (1)  Food  Stamp 
Application,  Verification  and 
Certification  Activities,  and  (2)  State 
Agency  Options 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  proposed  information 
collections.  The  information  collection 
requirements  described  in  this  notice 
are  limited  to  those  which  are  necessary 
to  carry  out  the  application,  verification, 
and  certification  of  food  stamp 
applicants  and  recipients. 
DATES:  Comments  must  be  received  on 
or  before  March  8,  1999  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  are  invited  on: 
(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
acciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vafidity  of 
the  methodology  and  assumptions  used; 
(c  )  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Send  comments  and  request  for 
copies  of  this  information  collection  to 
Margaret  Werts  Batko,  Assistant  Branch 
Chief,  Certification  Policy  Branch. 
Program  Development  Division,  Food 
and  Nutrition  Service,  USDA.  3101  Park 
Center  Drive.  Alexandria.  Virginia, 
22302.  (703)  305-2516.  Comments  may 
also  be  faxed  to  the  attention  of  Ms. 
Batko  at  (703)  305-2486.  The  internet 
address  is: 

Margaret_Batko@FCS.USDA.GOV.  All 
comments  will  be  siunmarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Batko,  (703)  305-2516. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
described  in  this  notice  are  limited  to 
those  which  are  necessary  to  carry  out 
Sections  3.  5.  6, 11  and  13  of  the  Food 
Stamp  Act  of  1977.  and  Title  IV  of  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
Pub.  L.  104-193.  enacted  August  26, 
1996.  as  amended  (PRWORA). 
PRWORA  contained  numerous 
amendments  to  the  Food  Stamp  Act  of 
1977  (hereinafter  referred  to  as  "the 
Act").  PRWORA  contained  several 
provisions  designed  to  increase  State 
agency  flexibility  in  administering  the 
Food  Stamp  Program — especially  in  the 
area  of  household  application  and 
certification  for  program  benefits. 
PRWORA  changed  the  eligibility 
requirement  for  aliens  without  changing 
the  Food  Stamp  Act.  PRWORA  limited 
the  eligibility  of  most  able-bodied  adults 
without  children  to  three  mcHiths  in  a 
three-year  period,  required  that  some 
individuals  be  sanctioned,  and  allowed 
some  State  agency  optioiis.  State 
agencies  were  notified  in  an  agency 
memorandum  that  they  were  required  to 
implement  the  mandatory  provisions  of 
PRWORA  upon  enactment  for  appUcant 
households  and  at  recertification  for 
participant  households  without  waiting 
for  formal  regulations.  The  alien 
provisions  in  PRWORA  were 
subsequently  amended  by  PubUc  Law 
104-208,  the  Omnibus  Consolidated 
Appropriations  Act.  dated  September 
30.  1996;  Pubhc  Law  105-33,  the 
Balanced  Budget  Act,  dated  August  5. 
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1997;  and  Public  Law  105-185,  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1988,  dated 
June  23,  1998. 

This  notice  contains  two  separate 
information  requests  and  takes  the 
statutory  changes  discussed  in  the 
preceding  paragraph  into  account.  The 
first  information  request  is  related  to  the 
collection  and  processing  of  information 
provided  by  households.  The  second 
one  is  related  to  State  agency  options. 

Request  1 

Title:  Application  and  Certification  of 
Food  Stamp  Households. 

OMB  Number:  0584-0064. 

Form  Numbers:  None. 

Expiration  Date:  (Three  years  from  10/ 
31/00.) 

Type  of  Request:  Update  of  a  currently 
approved  information  collection  and 
request  for  approval  of  new  collections. 

Abstract:  Title  7,  Part  273  of  the  Code 
of  Federal  Regulations  (CFR)  sets  forth 
the  Food  Stamp  Program  requirements 
for  the  application,  certification,  and 
continued  eligibility  for  food  stamp 
benefits.  This  rulemaking  updates  the 
collection  burden  and  takes  into 
account  changes  required  by  PRWORA, 
as  amended,  in  these  areas.  A  majority 
of  the  information  collection  or  record 
keeping  requirements  contained  in  this 
notice  are  currently  approved  by  OMB 
under  OMB  Number  0584-0064.  Proper 
notice  and  public  comment  were 
obtained  prior  to  OMB  approval  (see 
notice  published  in  Federal  Register  of 
February  5. 1997, 62  FR  5380).  No 
comments  were  received.  At  the  time 
the  February  5  notice  was  issued, 
proposed  rules  to  implement  the 
changes  in  these  areas  were  still  in  the 
development  stage  and  some 
information  collection  or  record  keeping 
requirements  had  not  yet  been 
identified.  The  proposed  rules  are  still 
in  the  Departmental  clearance  process, 
but  we  have  reevaluated  and  revised  the 
time  required  to  take  actions 
considering  implementation  of  the  new 
provisions  and  automation  in  most  State 
agencies. 

Revisions  to  Current  Burden  Estimates 
Under  OMB  No.  0584-0064 

In  the  February  5  notice,  the  new 
requirements  for  sponsored  aliens  were 
included  as  a  separate  category.  Since 
this  is  an  integral  part  of  the  application 
process,  we  have  included  them  and  the 
additional  alien  eligibility  and 
verification  requirements  in  this  rule  in 
the  burden  associated  with  processing 
initial  applications.  We  separated 
applications  for  initial  application  and 
recertification  for  both  household  and 
State  agency  burden.  We  included 


burden  previously  associated  with 
application  worksheets  in  the  State 
agency's  burden  associated  with 
applications  for  initial  certification  and 
recertification.  We  included  the  burden 
associated  with  giving  an  explanation  of 
monthly  reporting  and  retrospective 
budgeting  to  households  in  the  State 
agency's  burden  for  application 
processing  because  the  household  must 
be  given  the  explanation  at  the  time  of 
certification  and  recertification.  We 
separated  State  agency  burden 
associated  with  processing  reports  and 
changes  during  the  certification  period 
into  a  separate  category.  We  believe  this 
will  enable  us  to  more  accurately 
estimate  burden  associated  with  these 
tasks. 

In  making  the  new  burden  estimates, 
we  factored  in  savings  due  to  State 
agency  computerized  systems.  We  do 
not  have  reliable  data  on  which  to  base 
our  estimates,  and  we  believe  that  the 
collection  of  such  data  would  be 
counterproductive.  However,  we  would 
welcome  any  data  State  agencies  would 
like  to  submit  for  our  future 
consideration. 

Burden  associated  with  the  items — 
Demand  Letter  for  Overissuance, 
Advance  Notice  of  Administrative 
Disqualification  Hearing,  and  Action 
Taken  on  Administrative 
Disqualification  Hearing,  7  CFR  273.17 
and  7  CFR  273.18,  are  being  transferred 
out  of  OMB  NO.  0584-0064.  We  plan  to 
transfer  the  items  to  another  existing 
OMB  approval  number  or  submit  the 
items  to  OMB  for  a  separate  approval 
number.  This  move  is  for  administrative 
management  purposes  because  these 
forms  are  handled  by  a  separate  division 
within  the  agency. 

Burden  hours  associated  with 
information  collection,  reporting,  and 
recordkeeping  as  it  relates  to  household 
application,  certification,  and  continued 
eligibility  are  described  below  and  are 
assessed  by  using  one  of  two  specific 
base  figures.  Burden  associated  with 
initial  applicant  households  is  based  on 
the  number  of  initial  applications 
expected  to  be  received  (7,400,000,  as 
reported  by  State  agencies  on  form 
FNS-366B).  Burden  associated  with 
participating  households  such  as 
recertification  applicants  and  reporting 
of  changes  in  household  circumstances 
is  based  on  the  estimated  number  of 
participating  households  (10,900,000  as 
reported  by  State  agencies  on  form 
FNS-388).  Using  these  two  base  figures, 
the  methodologies  used  and  estimated 
burden  hours  are  as  follows: 


7  CFR  273.2    Initial  Food  Stamp 
Application 

Household  burden:  Households  must 
complete  an  application  in  order  to 
obtain  benefits.  Section  11(e)(2)  of  the 
Act  (7  U.S.C.  2020(e)(2))  provides  that 
the  State  agency  shall  develop  an 
application  containing  the  information 
necessary  to  comply  with  the  Act.  The 
Act  requires  an  adult  representative  to 
sign  a  statement,  under  penalty  of 
perjury,  that  the  information  provided 
on  the  application  is  true  and  correct  to 
the  best  of  his/her  knowledge,  including 
information  regarding  the  citizenship  or 
alien  status  of  each  member.  Prior  to 
PRWORA,  State  agencies  had  to  use  a 
federally-designed  application  unless 
FNS  approved  a  State-designed 
deviation.  The  FNS-designed  model 
application  sought  information  used  to 
comply  with  the  eligibility  requirements 
of  Sections  5,  6,  and  11  of  the  Act. 
Certain  notices  were  required  to  be 
provided  on  or  with  the  State-designed 
applications  to  ensure  compliance  other 
Federal  laws  governing 
nondiscrimination,  civil  rights,  privacy, 
and  computer  matching.  All  States  were 
operating  with  the  FNS-designed  model 
application  or  an  FNS-approved 
deviation  when  PRWORA  was  enacted. 

Section  835  of  PRWORA  amended 
Section  11(e)  of  the  Act  to  eliminate 
some  mandatory  form  content 
requirements  and  to  allow  State 
agencies  to  design  their  own  application 
forms. 

Many  State  agencies  have  automated 
the  application  and  application 
processing  requirements  and  some  have 
on-line  application  systems.  In 
recognition  of  this,  PRWORA  provides 
that  nothing  in  the  Act  shall  prohibit  the 
use  of  signatures  provided  and 
maintained  electronically,  storage  of 
records  using  automated  retrieval 
systems  only,  or  any  other  feature  of  a 
State  agency's  application  system  that 
does  not  rely  exclusively  on  the 
collection  and  retention  of  paper 
applications  or  other  records. 

Section  11(e)(4)  of  the  Act  and  7  CFR 
273.14  of  the  current  regulations  require 
State  agencies  to  send  the  household  a 
notice  of  expiration  when  its 
certification  period  is  going  to  expire 
and  require  households  to  submit  a  new 
application  in  order  to  renew  its 
eligibility.  These  requirements  were  not 
changed  by  PRWORA.  Section  3(c)  of 
the  Act,  as  amended  by  section  801  of 
PRWORA,  allows  longer  certification 
periods  than  were  previously  allowed. 
PRWORA  allows  State  agencies  to 
assign  certification  periods  up  to  12 
months  except  that  certification  periods 
may  be  up  to  24  months  if  all  adult 
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members  are  •Iderly  or  disabled.  A  State 
agency  shall  have  at  least  one  contact 
with  each  certified  household  every  12 
months. 

This  inforrriation  collection  request 
takes  into  account  additional  burdens 
imposed  pursuant  to  PRWORA.  These 
allow  State  agjencies  to  sanction  food 
stamp  households  who  are  receiving 
grants  under  a  State's  Temporary 
Assistance  fot  Needy  Families  program 
if  minor  Chilean  are  not  attending 
school,  or  if  Uie  adults  do  not  have  or 
are  not  working  toward  attaining  a 
secondary  school  diploma  or  its 
equivalent  (S^tion  103  of  PROWRA), 
makes  individuals  convicted  of  drug- 
related  felonies  ineligible  for  food 
stamps  (Section  115),  makes  fleeing 
felons  and  probation  and  parole 
violators  inelijgible  (Section  821],  allows 
States  to  disqualify  individuals  for 
failiare  to  cooperate  with  child  support 
agencies  or  who  are  in  arrears  in  court- 
ordered  child  |support  payments 
(Sections  822  and  823),  and  limits  the 
food  stamp  participation  of  most  able- 
bodied  adultsi  without  dependents  to  3 
months  in  a  3lyear  period  (Section  824). 
These  requirefnents  mean  that 
additional  infbrmation  has  to  be 
requested  on  the  application. 

Section  402(a)(2J  of  PRWORA,  as 
amended,  conditions  food  stamp 
eligibility  of  spme  aliens  on  factors  not 
related  to  their  alien  status.  For 
example,  refugees  and  asylees  are  only 
eligible  for  7  years  from  the  date  of  entry 
or  the  date  st^us  was  granted.  Some 
aliens  lawfully  admitted  for  permanent 
residence  mu$t  have  earned  or  be 
credited  with  40  qualifying  quarters  of 
work  as  detertnined  under  title  II  of  the 
Social  Security  Act.  Others  have  to  have 
a  military  conjiection,  be  battered, 
belong  to  certain  Indian  tribes,  or  belong 
to  certain  Hm0ng  or  Highland  Laotian 
Tribes  during  ja  certain  period  of  time. 
Some  aliens  are  only  eligible  if  they 
were  lawfully  residing  in  the  United 
States  on  August  22, 1996,  or  were  age 
65  or  older  on  that  date.  Determining 
and  verifying  Ithese  complicated  new 
eligibility  requirements  will 
significantly  increase  the  information 
that  must  be  c^btained  on  the 
application,  ahd  the  household  vvrill 
have  to  submit  additional  verification. 
Title  rv  of  PRWORA  requires  the 
Department  of  Justice  (DOJ)  to  develop 
regulations  tolbe  used  to  verify 
citizenship  arid  eligible  alien  status. 
Under  DOJ's  August  4,  1998,  proposed 
regulations  (63  FR  41662),  applicants  for 
food  stamps  itust  provide  verification  of 
citizenship  op  alien  status,  each  alien 
apphcant  18  years  of  age  or  over  must 
go  to  the  food, stamp  office  in  person 
and  present  his  or  her  immigration 


document,  and  many  aliens  may  be 
required  to  submit  an  additional 
description  identification  document. 

The  total  number  of  respondents  is 
the  number  of  initial  applications 
expected  to  be  received  (7,400,000  less 
200  alien  households  that  will  not  apply 
=  7,399,800).  Household  burden  to 
complete  an  initial  application 
(assuming  entries  on  every  line)  is 
estimated  to  average  at  least  11  minutes 
(.1833  hour).  In  some  States  the 
applications  are  on  paper  and  in  others 
they  are  on-line  in  computerized 
systems.  In  States  that  have  multiple 
program  applications,  we  are  only 
considering  the  time  it  takes  to  complete 
the  food  stamp  portion.  Normally, 
verification  is  done  through 
documentary  evidence  from  a 
household's  own  records,  such  as  birth 
certificates,  bank  statements,  income  tax 
returns,  and  utility  bills.  OMB  does  not 
require  a  burden  assessment  when 
collection  of  the  information  is  provided 
from  a  respondent's  own  records,  but  it 
may  take  time  to  gather  exact 
information  fi'om  various  dociunents 
such  as  wage  stubs,  immigration 
documents,  social  security  number 
cards,  and  so  forth.  We  estimate  total 
aimual  household  burden  for  initial 
applications  to  be  1,356,630  hours 
(7,399,800  X. 1833). 

State  agency  burden  in  processing 
initial  applications:  The  State  agency 
must  interview  the  household  to  obtain 
all  necessary  information;  explain  the 
program;  obtain  required  verification; 
and,  for  households  determined  to  be 
eligible,  explain  the  reporting 
requirements  and  compute  the  benefit 
level.  Section  11(e)(3)  of  the  Act 
requires  that  the  State  agency  verify  the 
household's  eligibility  and  provide  a 
clear  written  statement  explaining  what 
acts  the  household  has  to  perform  to 
cooperate  in  obtaining  verification  and 
otherwise  completing  the  application 
process.  As  the  result  of  PRWORA, 
additional  information  relating  to  the 
work  history  of  able-bodied  adults 
without  dependents,  the  eligibility  of 
aliens,  disqualifications,  and  fleeing 
felon  status  must  now  be  determined 
and  verified. 

At  one  time  FNS  designed  a 
worksheet  format  to  provide  State 
agencies  a  place  to  document  additional 
information  provided  or  clarified  by 
households  diuing  the  interview;  the 
type  of  verification  provided  by  the 
household;  and  computations  of 
ineligibility  or  eligibility  and  benefit 
levels.  FNS  does  not  have  authority  to 
approve  State  forms,  and  many  States 
have  automated  the  eligibility 
determination  process.  In  some  States 
the  workers  complete  on-line 


applications  with  households  during  the 
interview.  The  system  stores,  interprets, 
and  processes  the  information  to 
determine  if  the  household  is  eligible 
and,  if  eligible,  the  correct  benefit  level. 
FNS  will  no  longer  be  making  a 
worksheet  format  available  to  State 
agencies.  State  agencies  may  develop  a 
paper  worksheet  if  they  want  one. 

In  estimating  the  burden,  we 
considered  the  changes  in  the  eligibility 
criteria  and  the  simplified  procedures 
pursuant  to  PRWORA,  reductions  due  to 
computerized  systems  which  vary  from 
State  to  State,  and  increases  due  to 
including  the  explanation  for  monthly 
reporting.  Some  applications  may  be 
denied  for  obvious  reasons  such  as 
excess  resources  or  income  in  a  short 
period  of  time  while  other  applications 
may  take  an  extremely  long  time  to 
process  if  the  household  contains  aliens 
or  has  self-employment  income.  We 
estimate  that  on  average  a  minimum  of 
15  minutes  or  .25  hours  is  required  to 
perform  an  initial  certification.  We 
estimate  total  annual  burden  to  be 
1,849,950  hours  (7,399.800  x  .25). 

7  CFR  273. 1 4(b)    Food  Stamp 
Application  for  Recertification 

Household  burden:  The  number  of 
households  expected  to  file  an 
application  for  recertification  is  based 
on  the  number  of  ciurent  participants 
(10,900,000  less  228,000  ineligible 
aliens  =  10,672,000).  Elderly  and 
disabled  households  may  now  be 
certified  for  up  to  24  months  and  other 
households  may  be  certified  for  up  to  12 
months.  A  few  State  agencies  assign 
three-month  certification  periods  to 
prevent  quality  control  errors.  Our 
burden  assessment  assiunes  on  average 
participating  households  will  submit 
one  application  for  recertification  each 
year.  We  estimate  that  most  States  will 
choose  to  simplify  the  recertification 
form  since  FNS  approval  is  no  longer 
required  and  that  the  burden  time  will 
be  reduced  as  households  become 
familiar  with  the  form.  We  estimate 
burden  time  for  completing  and 
submitting  a  recertification  application 
to  be  8  minutes  (.1333  hour).  We 
estimate  total  aimual  burden  for 
recertification  applications  to  be 
1.422,933  hours  (10,672,000  x  .1333). 

State  agency  burden  in  processing 
applications  for  recertification:  We  are 
assuming  that  the  recertification  process 
will  be  performed  on  all  applications  for 
recertification  (10,672,000).  We  expect 
State  agencies  to  streamline  the 
recertification  process,  and  previously 
verified  information  does  not  have  to  be 
reverified.  We  estimate  it  will  take  an 
average  of  11  minutes  or  .1833  hours  to 
process  an  application  for 
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recertification.  We  estimate  total  annual 
burden  to  be  1,956,533  hours 
(10,672,000  X. 1833). 

7  CFR  273. 1 0(g)    Notices  of  Eligibility. 
Denial,  or  Pending  Status 

State  agency  burden:  Each  household 
that  submits  an  initial  application  or  a 
reapplication  must  receive  a  notice  of 
eligibility,  notice  of  denial  notice,  or 
notice  of  pending  status  awaiting 
additional  information.  Estimates  are 
based  on  the  number  of  applications  for 
initial  certification  and  recertification 
expected  to  be  received  (18,071,800). 
There  will  be  a  decrease  in  the  number 
of  responses  because  of  a  decrease  in  the 
number  of  households  that  apply  and 
the  fact  that  longer  certification  periods 
will  likely  be  assigned.  Based  on  the  fact 
that  most  State  agencies  have 
computerized  notices,  we  estimate  that 
it  will  take  2  minutes  or  .0333  hours  to 
input  data  and  initiate  the  notice.  We 
estimate  total  annual  burden  to  be 
602,393  hours  (18,071,800  x  .0333). 

7  CFR  273.21     Monthly  Reports 

Household  burden:  State  agencies 
have  the  option  to  require  certain 
households  to  report  information  about 
household  circumstances,  changed  or 
imchanged,  on  a  monthly  basis.  State 
agencies  determine  what  information  is 
to  be  reported  and  how.  The  content  of 
each  State  agency's  report  is  not  readily 
available  from  which  to  estimate  burden 
time  per  response.  When  monthly 
reporting  was  a  Federal  mandate,  about 
32%  of  the  caseload  was  submitting 
monthly  reports.  When  monthly 
reporting  became  optional,  we 
previously  estimated  that  16%  of  the 
caseload  would  still  be  subject  to 
monthly  reporting.  A  few  State  agencies 
have  since  eUminated  monthly 
reporting  for  households  on  Indian 
reservations  when  the  Act  was  changed 
to  impose  restrictions  on  reporting,  and 
some  State  agencies  have  reduced  the 
number  of  monthly  reporting 
households  for  their  own  administrative 
reasons  over  the  past  several  years. 
Based  on  this,  we  estimate  a  further 
reduction  tod  5%  of  the  caseload.  We 
estimate  that  1,600,800  participating 
households  (10,672,000  x  .15  = 
1,600,800  )  vfill  be  subject  to  monthly 
reporting  and  total  annual  responses 
would  be  19,209.600  (1,600.800  x  12 
months).  We  estimate  burden  time  for  a 
household  to  complete  a  monthly  report 
to  be  7  minutes  or  .1167  hour.  The 
monthly  report  is  not  affected  by 
automation  and  households  must 
complete  and  return  a  paper  form.  We 
estimate  total  annual  burden  to  be 
2,241,120  hours  (19,209,600  x  .1167). 


7  CFR  273.12  (a)    Change  Report 

Household  burden:  As  stated  earlier, 
we  estimate  that  15%  of  the  caseload 
will  be  required  to  report  monthly.  The 
remaining  85%  of  the  caseload 
(10.672,000  X  .85  =  9.071.200 
households)  must  report  changes  in 
circumstances  that  may  affect  their 
ehgibility  or  benefit  level  within  10 
days  of  the  date  the  change  becomes 
known.  Data  is  not  collected  on  the 
niunber  of  such  change  reporters  or  how 
often  they  report.  Previous  estimates 
assumed  that  75%  of  those  subject  to 
change  reporting  would  actually  report. 
25%  of  those  households  would  report 
at  least  once  a  year,  and  50%  would 
report  at  least  twice  a  year.  State 
agencies  may  require  households  not 
subject  to  monthly  reporting  to  submit 
information  about  child  support 
payments  quarterly  on  a  change  report 
form  that  is  used  for  reporting  other 
changes,  or  State  agencies  may  develop 
a  separate  child  support  report  form. 
Under  PRWORA,  States  may  assign 
longer  certification  periods  which  will 
result  in  more  changes  being  reported. 
Taking  these  factors  into  consideration, 
we  estimate  that  each  change  reporting 
household  on  average  will  submit  1 
report  a  year  for  a  total  of  9,071 ,200 
responses.  We  estimated  the  time  to 
complete  a  report  to  be  5  minutes  or 
.08333  hours.  This  burden  time  is  not 
affected  by  automation  as  households 
must  complete  and  submit  a  paper  form. 
We  estimate  total  annual  burden  to  be 
755,933  hours  (9,071,200  x'.0833). 

7  CFR  273.2  l(j)(2)    Notice  of  Late  or 
Incomplete  Monthly  Reports 

State  agency  burden:  State  agencies 
must  notify  households  if  a  monthly 
report  is  late  or  additional  information 
or  verification  is  needed.  We  estimate 
that  5%  (19,209,600  x  .05  =  960,480)  of 
the  monthly  reports  expected  to  be 
received  will  be  late  or  incomplete 
resulting  in  the  need  to  generate  this 
notice.  We  estimate  burden  time  per 
response  to  be  2  minutes  or  .0333  hours 
and  total  annual  burden  to  be  32.016 
hours  (960,480  x  .0333). 

7  CFR  271.2  and  7  CFR  273.21(j)(2) 
Adequate  Notice  to  Monthly  Reporters 

State  agency  burden:  State  agencies 
must  send  monthly  reporting 
households  a  vmtten  notice  if  their 
benefits  will  be  or  have  been  increased, 
reduced,  or  terminated  based  on 
information  contained  on  the  monthly 
report.  We  estimate  that  30% 
(19.209,600  X  .30  =  5,762,880)  of  the 
monthly  reports  received  will  result  in 
an  increase,  reduction,  or  termination  of 
benefits.  The  remaining  70%  of  the 


monthly  reports  will  not  require  a 
change  in  benefits,  so  no  notice  is 
necessary.  We  estimate  burden  time  per 
response  to  be  2  minutes  or  .0333  hours 
and  total  annual  burden  to  be  192,096 
hours  (5.762,880  x  .0333). 

7  CFR  273.13    Advance  Notice  of 
Adverse  Action 

State  agency  burden:  Households  that 
submit  a  change  report  form  must 
receive  a  written  notice  of  any  action  to 
reduce  or  terminate  benefits  in  advance 
of  the  date  the  action  will  become 
effective.  We  estimate  that  50%  of  the 
change  reports  expected  to  be  received 
(9.071.200  X  .50  =  4,535.600)  will  result 
in  a  reduction  or  termination  of  benefits 
which  will  require  the  State  agency  to 
generate  this  notice.  We  estimate  the 
burden  per  notice  to  be  2  minutes  or 
.0333  hours  and  total  annual  burden  to 
be  151,187  hours  (4.535.600  x  .0333). 

7  CFR  273.  1 4(b)    Notice  of  Expiration 

State  agency  burden:  The  State  agency 
must  send  each  participating  household 
a  notice  when  its  certification  period  is 
about  to  expire  that  informs  the 
household  it  must  reapply  to  receive 
continued  benefits.  Based  on  a  1995 
report  on  the  Characteristics  of  Food 
Stamp  Households,  the  average 
certification  period  of  all  households, 
including  those  with  elderly  and 
disabled  members  was  9.8  months.  (The 
number  of  annual  notices  was 
underestimated  in  the  prior  request.) 
Under  PRWORA  and  this  proposal. 
State  agencies  may  establish  longer 
certification  periods — up  tol2  months 
for  most  households  and  24  months  for 
households  in  which  all  adult  members 
are  elderly  or  disabled.  Households  with 
an  elderly  or  disabled  person  represent 
34%  of  the  caseload,  but  all  adult 
members  in  these  households  may  not 
be  elderly  or  disabled.  However,  based 
on  this  new  authority,  it  is  anticipated 
that  State  agencies  will  in  general 
establish  somewhat  longer  certification 
periods  to  conserve  resources.  We 
estimate  that  on  average  each  certified 
household  (10,672,000)  vdll  receive  at 
least  one  notice  of  expiration  every  12 
months.  We  estimate  burden  time  per 
response  to  be  2  minutes  or  .0333  hours 
and  total  armual  burden  to  be  355,733 
hours  (10,672.000  x  .0333). 

7  CFR  273.12(c)  and  273.21(j)  State 
Agency  Burden  in  Processing  Reports 
and  Changes 

When  a  report  is  submitted  that 
shows  a  change,  the  State  agency  must 
determine  if  and  how  the  change  will 
affect  the  household's  eligibiUty  and 
benefit  level,  resolve  que.>tionable 
information,  and  obtain  additional 
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verification.  VVe  estimate  that  this  will 
be  performed  on  all  change  reports  and 
30  percent  of  the  monthly  reports 
(9,071.200  +  ), 762.800  =  14.834.080) 
received.  We  estimate  that  this  will  take 
approximately  5  minutes  or  .0833  hour 
per  change  and  the  annual  burden  to  be 
1,236.173  hours  (14.834.080  x  .0833). 

Record  kee  oing  burden  only:  Local 
agencies  are  lequired  to  maintain  client 
case  records  lor  three  years,  7  CFR 
272.1(f).  and  |o  perform  duplicate 
participation  jchecks  on  individual 
household  members  to  ensure  that  a 
member  is  ndf.  participating  in  more 
than  one  household.  7  CFR  272.4(0- 

Data  is  not  available  on  the  actual 
number  of  local  food  stamp  offices  in 
each  State  or  the  actual  number  of 
workers  (recordkeepers)  that  would  be 
maintaining  oase  files  and  performing 
duplicate  participation  checks.  Previous 
estimates  reflected  one  record  keeper 
per  State,  but  i we  believe  this  was  too 
low.  We  are  i^ing  the  number  of  food 
stamp  projecti  areas  which  is  2,715  for 
purposes  of  this  submission. 

(A)  Case  Fijes:  The  number  of  case 
files  to  be  established  and  maintained  is 
equal  to  the  number  of  applications 
expected  to  b^  received  for  initial 
application  a^d  recertification.  The 
number  of  tinges  recordkeepers  must 
access  these  dase  files  is  equal  to  the 
number  of  documents  (105,910,560 
responses)  expected  to  be  filed 
annually.  We  estimate  that  each  action 
will  take  a  mihimum  of  2  minutes  or 
.0333  hours.  1(Ve  estimate  annual 
recordkeeping  burden  associated  with 
creating,  filing,  and  maintaining 
household  case  files  to  be  3.526,822 
hours  (105.9lb.560  x  .0333). 

(B)  Monitomng  Duplicate 
Participation:  The  estimated  annual 
record  keepinjg  burden  for  maintaining 
this  system  which  is  automated  by  most 
States  is  base^  on  the  number  of 
applications  Expected  to  be  received 
(18.071.800)  and  the  average  number  of 
persons  (2.5)  n  each  applicant 
household.  Assuming  that  at  least  80% 
of  the  applica  ions  expected  to  be 
received  will  se  subject  to  this  check, 
the  estimated  number  of  duplicate 
participation  checks  (responses)  that 
must  be  performed  by  State  agencies  is 
36,143,600  (18,071.800  x  .80  x  2.5). 
Burden  is  estitnated  to  be  15  seconds  (or 
.0042  hours)  per  response,  for  a  total 
burden  of  151.803  hours  annually. 

(C)  We  estimate  total  recordkeeping 
burden  to  be  3.678.625  hours  annually 
(3,526.822  +  i51.803).  Burden  per 
recordkeeper  would  be  1.355  hours 
annually  (3.6;8.625/2.715 
recordkeeper^). 

Summary  o '  burden  hours  for 
public — State  and  local  governments, 


potential  applicants,  and  current 
participants: 

Respondents:  18.071.800 
Annual  responses:  119.261,240 
Total  burden  hours:  16.275,901 
The  net  affect  of  these  Program  changes 
and  adjustments  is  a  reduction  in  total 
burden  hours  of  3,752,042  from 
20.027.943  to  16,275.901  due  primarily 
to  a  reevaluation  based  on  State 
agencies'  automated  systems. 

Request  2 

Title:  State  Agency  Options. 

0MB  Number:  Will  be  assigned  when 
approved. 

Form  Number:  None. 

Expiration  Date:  Three  years  after 
OMB  approved. 

Type  of  Request:  New, 

Abstract:  The  collections  covered 
under  OMB  Number  0584-0064  address 
information  that  will  become  part  of  a 
household's  case  file.  The  information 
collection  and  burden  estimates 
associated  with  the  following  4 
collections  will  be  assigned  a  separate 
OMB  number  because  they  are  not 
related  to  household  case  files.  The 
number  that  is  assigned  will  be 
included  in  the  preamble  to  the 
regulations  which  implements  the 
PRWORA  changes. 

1.  Homeless  shelter  estimate — 7  CFR 
273.9(d):  Section  5(e)  of  the  Act,  7 
U.S.C.  2014(e)(5).  as  amended  by 
section  809  of  PRWORA,  allows  State 
agencies  to  use  a  homeless  shelter  cost 
estimate  as  a  separate  deduction 
(instead  of  allowing  only  the  amount 
that  exceeds  50  percent  of  income  under 
the  excess  shelter  cost  deduction.)  We 
estimate  that  20  State  agencies  will 
choose  this  option  and  that  these  States 
will  spend  1  hour  per  year  updating  the 
estimate  for  an  annual  burden  of  20 
hours. 

2.  Establishing  and  reviewing 
standard  utility  allowances — 7  CFR 
273.9(d):  State  agencies  may  establish 
standard  utility  allowances  to  be  used  in 
lieu  of  actual  utility  costs  in 
determining  a  deduction  from 
household  income  for  shelter  expenses. 
Currently,  49  State  agencies  have  a 
standard  that  includes  heating  or 
cooling  costs  and  21  have  a  standard  for 
utility  costs  other  than  heating  or 
cooling.  Of  the  49  States,  we  estimate 
that  10  will  develop  one  or  more 
additional  standards  each  year  for  the 
next  3  years.  We  estimate  that  this 
process  will  take  an  average  of  4  hours 
since  the  basic  information  will  likely 
already  be  included  as  a  component  of 
the  main  standard  that  is  now  being 
used.  We  also  estimate  that  State 
agencies  will  continue  to  review  the 


standards  yearly,  although  they  will  no 
longer  be  required  to  do  so.  to  determine 
if  increases  are  needed  due  to  the  cost 
of  living.  We  estimate  a  minimum  of  2.5 
hours  annually  to  make  this  review  and 
adjustment.  Total  burden  for  this 
provision  is  estimated  to  be  162.5  hours 
per  year. 

3.  Mandatory  utility  standards — 7 
CFR  273.9(d).  Section  809  of  PRWORA 
amended  Section  5(e)(7)(C)  of  the  Act  (7 
U.S.C.  2014(e)(7)(C))  to  allow  State 
agencies  to  mandate  use  of  standard 
utility  allowances  when  the  excess 
shelter  cost  deduction  is  computed 
instead  of  allowing  households  to  claim 
actual  utility  costs  provided  the 
standards  will  not  increase  program 
costs.  We  expect  less  than  7  States  will 
choose  this  option  so  information 
collection  and  reporting  burden  is  not 
required  to  be  assessed. 

4.  Establishing  methodology  for 
offsetting  cost  of  producing  self- 
employment  income — 7  CFR  273.10. 
The  gross  amount  of  self-employment 
income  is  reduced  by  the  cost  of 
producing  such  income.  Section  5(m)  of 
the  Act.  7  U.S.C.  2014(m),  as  amended 
by  section  812  of  PRWORA  allows  State 
agencies  to  use  a  reasonable  estimate  of 
self-employment  costs  rather  than  actual 
costs  to  compute  net  income  from  self- 
employment  provided  the  method  will 
not  increase  program  costs.  Requests  to 
use  such  estimates  must  be  submitted  to 
FNS  and  must  include  a  description  of 
the  proposed  method;  the  number,  type, 
and  percent  of  households  affected;  and 
documentation  indicating  that  the 
procedure  would  not  increase  Program 
costs.  We  estimate  that  10  State  agencies 
will  submit  requests  each  year  for  the 
next  three  years.  It  is  estimated  that 
these  States  will  incur  a  one-time 
burden  of  at  least  10  working  hours 
gathering  and  analyzing  data, 
developing  the  methodology, 
determining  the  cost  implications,  and 
submitting  a  request  to  FNS  for  a  total 
burden  of  100  hours  annually.  State 
agencies  are  not  required  to  periodically 
review  their  approved  methodologies. 
We  do  not  anticipate  that  State  agencies 
will  voluntarily  review  their 
methodologies  for  change  on  a  regular 
basis,  thus  burden  is  not  being  assessed 
for  this  purpose  at  this  time. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
49. 

Estimated  Number  of  Responses:  138. 

Estimated  Total  Annual  Burden  on 
Respondents:  286. 
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Dated:  December  14, 1998. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  99-36  Filed  1-4-99;  8:45  am) 

BILUNO  CODE  341»-30-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Short  Supply  Regulations — 
Petroleum  Products. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0026. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  1  hour. 

Average  Time  Per  Response:  30  to  60 
minutes  per  response. 

Number  of  Respondents:  1 
respondents. 

Needs  and  Uses:  The  Naval  Petroleum 
Reserves  Production  Act  (NPRPA)  of 
1976, 10  U.S.C.  7420  and  7430(e), 
restricts  the  export  of  any  petroleum 
product  produced  htim  crude  oil 
derived  from  the  Naval  Petroleum 
Reserves  (NPR).  Under  Section  754.3(b) 
of  the  Export  Administration 
Regulations  (EAR),  applications  for  the 
export  of  petroleum  products  listed  in 
Supplement  No.  1  to  this  part  that  were 
produced  or  derived  firom  Naval 
Petroleum  Reserves,  or  that  became 
available  for  export  as  a  result  of  an 
exchange  for  a  Naval  Petroleum  reserves 
produced  or  derived  commodity,  other 
than  crude  oil,  will  be  denied  imless  the 
President  makes  a  Bnding  required 
under  the  Naval  Petroleum  Reserves 
Production  Act  (10  U.S.C.  7430).  To 
date,  the  President  has  not  made  any 
national  interest  findings  that  would 
allow  exports  under  this  statute. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dated:  December  30, 1998. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-53  Filed  1-4-99;  8:45  a.m.) 

BILUNO  CODE  3S1»>33-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Multi-Agency  Business  Development 
Infrastructure  Mission  to  China  and 
Hong  Kong,  and  Business 
Development  Mission  to  Korea 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  mission  statement. 

I.  Description  of  the  Missions 

The  Department  of  Commerce 
announces  that  Secretary  of  Commerce 
William  M.  Daley  will  travel  to  South 
Korea  March  10-13.  1999,  for  a  business 
development  mission,  and  to  China  and 
Hong  Kong  March  14-20, 1999.  to  lead 
a  multi-agency  business  development 
infrastructure  mission. 

China/Hong  Kong.  The  multi-agency 
infrastructure  mission  to  China,  which 
was  announced  during  the  Presidential 
Summit  in  June  of  this  year,  is  designed 
to  include  cabinet  and  other  senior 
ofiicials  representing  infrastructure- 
related  agencies  in  the  U.S. 
Government.  The  business  development 
mission  will  include  large,  medium,  and 
small  firms  representing  sectors  such  as, 
but  not  limited  to,  information 
technologies,  power  generation,  oil  and 
gas  exploration  and  downstream 
development,  construction  including 
residential  dwellings,  environment, 
transportation,  and  engineering  and 
financial  services  in  support  of  efforts  to 
involve  more  U.S.  companies  in  China's 
infrastructure  development.  The 
Secretary,  cabinet  agency 
representatives,  and  mission  members 
will  stop  in  Hong  Kong  to  pursue 
substantial  infrastructure  opportunities 
there  and  to  meet  with  Hong  Kong 
officials  and  local  U.S.  business. 

As  currently  envisioned,  the  mission 
will  travel  to  Beijing.  Hong  Kong,  and 
two  other  cities  to  be  determined.  The 
itinerary  in  Beijing  will  largely  consist 
of  bilateral  policy  meetings  with 


Chinese  senior  economic  officials,  of 
forums  on  trade  initiatives  and  issues, 
and  of  meetings  for  U.S.  participating 
firms  with  key  decision  makers  in 
relevant  ministries  and  organizations. 
Outside  of  Beijing,  we  envision  site 
visits  to  key  infrastructure  projects  and 
to  joint  ventures  between  U.S.  firms  and 
local  firms,  round  table  discussions 
with  senior  economic  development 
officials,  and  matchmaking  business 
appointments  for  mission  participants. 

The  mission  also  presents  an 
opportunity  to  implement  a' number  of 
other  commercial  initiatives  announced 
during  the  Presidential  Summit  in  June. 
The  state  and  non-state  enterprise 
forum,  the  housing,  insurance,  e- 
commerce.  environment,  and  aviation 
initiatives  will  receive  focus  and 
attention  during  the  visit. 

Korea.  Building  on  the  momentum  of 
President  Clinton's  November  1998  visit 
to  Korea  in  which  Secretary  Daley 
participated,  the  mission  to  Korea  will 
broaden  commercial  ties  and  help  U.S. 
companies  take  advantage  of 
opportunities  arising  out  of  Korea's 
economic  reform  program.  The  mission 
will  fulfill  President  Clinton's 
commitment  to  President  Kim  Dae  Jung 
that  Secretary  Daley  will  bring  a  mission 
to  Korea  and  demonstrate  the 
Administration's  support  for  Korea's 
recovery  and  restructuring  efforts. 

The  mission  to  Korea  will  bring  U.S. 
companies  to  this  market  at  a  time  when 
it  is  poised  for  recovery  and  is  making 
unprecedented  changes  in  the  way 
business  is  done.  Despite  the  current 
economic  slowdown,  there  are  many 
good  opportunities  for  U.S.  firms 
willing  to  look  for  and  pursue  them. 
Exporters  need  to  be  creative  with 
financing  and  to  identify  instruments 
addressing  short-term  liquidity 
problems,  including  U.S.  Government 
institutions  such  as  the  Export-Import 
Bank. 

In  Korea,  the  focus  will  be  on 
commercial  opportunities,  including 
those  presented  by  the  continuing  IMF- 
mandated  economic  reform  program. 
The  Secretary  will  meet  with 
government  officials  to  discuss  bilateral 
concerns,  advocate  for  U.S.  commercial 
interests,  and  advance  other  relevant 
policy  initiatives.  Briefings  and 
matchmaking  business  appointments 
will  be  made  for  members  of  the 
business  delegation.  Individual  country 
briefings  will  include  local  public  and 
private  sector  officials  to  discuss 
developments  in  the  country  that  affect 
the  commercial  environment. 

The  mission  will  depart  Washington 
on  March  10.  One  group  will  visit  Korea 
March  12-13  and  a  se'^ond  group  will 
visit  China  March  14-;;0. 
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II.  Commercial  Setting  for  the  Missions 

China  is  considered  to  offer  the  lion's 
share  of  future  growth  in  sales  of  goods 
and  servicesJFor  many  American 
companies.  Exports  reached  $13  billion 
and  imports,  $62.5  billion  in  1997. 
China  has  become  our  fourth  largest 
trading  partner  and  supplier  of  imports. 
China  is  our  fifteenth  largest  destination 
for  U.S.  expoits.  Since  the  mid-1980s 
when  U.S.  trade  with  China  began  to 
grow  substantially,  U.S.  imports  from 
China  have  continually  outpaced  U.S. 
exports  to  Chjina.  This  has  resulted  in  a 
large  and  groWing  trade  deficit,  now  our 
second  large*  deficit  after  Japan.  The 
deficit  has  grown  four  times  since  1990 
($10.4  billiorj)  to  $49.7  billion  in  1997, 
and  is  projected  to  reach  $58  billion  in 
1998.  1 

Beijing  is  tne  capital  and  the  locus  of 
much  of  the  decision  making  on 
infrastructure  development,  as  well  as 
on  trade  policy.  Besides  Beijing,  two 
other  stops  wkth  significant 
infrastructure  opportunities  will  be 
selected. 

Hong  Kong[  which  reverted  to 
Chinese  sovereignty  on  July  1,  1997,  is 
now  a  Special  Administrative  Region 
(SAR)  of  China.  HK  SAR  operates  under 
the  late  Deng  Xiaoping's  "one  country, 
two  systems"  model  wherein  HK  SAR 
continues  largely  with  its  way  of  life 
with  minor  re  odifications.  A  chief 
executive,  Tung  Chee  Hwa,  chosen  by  a 
"Selection  Committee"  of  400  people, 
now  presides  over  the  government.  The 
HK  SAR  is  a  separate  customs  territory, 
maintains  its  own  freely  convertible 
currency,  enjoys  independent  status  in 
the  WTO  and  other  multilateral  and 
bilateral  fora,  and  continues  with  one  of 
the  most  opei  i  and  free  market  based 
economies  in  the  world  today.  China  is 
responsible  fcir  Hong  Kong's  defense 
and  foreign  affairs. 

Hong  Kong  s  most  significant 
challenge  currently  is  the  Asian 
financial  crisis,  which  has  resulted  in  a 
drop  of  some  JSO  percent  in  real  estate 
prices,  and  oVer  60  percent  in  stock 
prices.  Recen^  measures  by  the  HK  SAR 
government  tb  defend  the  Hong  Kong 
dollar  againstj  speculative  attacks  and  to 
stabilize  the  ^ock  market  through  the 
direct  purchase  of  shares  appear  to  have 
had  a  positivd  effect,  with  interest  rates 
returning  to  normal  levels  and  the  Hang 
Seng  Index  racovering  by  over  30 
percent  since  the  government's 
intervention.  Hong  Kong  is  our  11th 
largest  destination  for  exports.  The  U.S. 
ran  a  $4.8  billion  trade  surplus  with 
Hong  Kong  ir|  1997.  The  American 
Chamber  of  Qpmmerce  in  Hong  Kong  is 
the  largest  U.;>.  chamber  outside  of 


North  America,  with  approximately 
2,600  members. 

Before  the  financial  crisis  hit  Korea  in 
the  fall  of  1997,  Korea  was  our  fifth 
largest  export  market,  accounting  for 
$25  billion  in  exports  and  a  $2  billion 
trade  surplus  that  year.  Under  the 
auspices  of  the  $58  billion  stabilization 
package  put  together  last  winter  under 
IMF  leadership,  financial  markets  in 
Korea  have  stabilized  and  recovered 
somewhat  from  last  winter's  lows.  The 
domestic  economy,  however,  has  gone 
into  recession.  Unemployment  has 
tripled  over  the  past  twelve  months, 
while  real  GDP  could  fall  by  as  much  as 
7  percent  this  year.  There  are  signs, 
however,  that  the  economy  will  soon 
turn  the  corner.  A  number  of  forecasters 
expect  a  return  to  positive  growth  in  the 
second  half  of  1999. 

Korea  has  made  tremendous  progress 
in  its  reform  program,  particularly  in  the 
areas  of  capital  account  liberalization 
and  financial  sector  restructuring. 
Corporate  restructuring  remains  the 
linchpin  to  recovery  yet  is  also  the  most 
difficult  area  of  reform  for  the 
government  to  influence. 

The  recession  combined  with  the 
scarcity  of  trade  financing  has  severely 
affected  U.S.  exports  to  Korea.  Exports 
for  January-October  1998  are  down  42 
percent  from  the  same  period  in  1997. 
U.S.  imports  from  Korea  were  up  2 
percent.  During  President  Clinton's 
November  visit  to  Korea,  the  Export- 
Import  Bank  committed  another  one 
billion  dollars  in  medium  term  credits 
for  Korea,  bringing  Ex-Im's  total  short 
and  medium  term  commitmmts  to  $4 
billion  for  1998. 

III.  Goals  for  the  Missions 

The  missions  will  further  both  U.S. 
commercial  policy  objectives  and 
advance  specific  business  interests. 
They  are  aimed  at: 

•  Expanding  U.S.  exports  to  China's 
and  Hong  Kong's  priority  infrastructure 
development  sectors  and  projects; 
underscoring  the  need  to  reduce  our 
growing  trade  deficit  with  China, 
estimated  to  be  $60  billion  in  1998; 

•  Implementing  commercial 
initiatives  agreed  to  during  the  June 
Summit  and  the  12th  session  of  the 
U.S.-China  Joint  Commission  on 
Conmierce  and  Trade; 

•  Advocating  on  behalf  of  U.S.  firms 
already  active  in  China,  Hong  Kong,  and 
Korea; 

•  Resolving  market  access  issues  for 
U.S.  companies  in  all  locations; 

•  Maintaining  visibility  for  U.S. 
companies  wishing  to  gain  or  maintain 
a  foothold  in  the  Korean  market  once 
recovery  begins:  and 


•  Demonstrating  U.S.  support  for 
continued  enterprise,  financial  and 
corporate  reforms  in  China  and  Korea. 

IV.  Scenario  for  the  Missions 

The  mission  to  China  and  Hong  Kong 
will  emphasize  the  need  for  greater  U.S. 
participation  in  China's  and  Hong 
Kong's  infrastructure  development  and 
advance  outcomes  and  initiatives  agreed 
to  during  the  U.S.-China  1998  Summit. 
The  mission  to  Korea  will  emphasize 
the  long-term  U.S.  business  interest  in 
the  country  and  reaffirm  the 
Administration's  positive  view  of  the 
economic  reforms  occurring  under 
President  Kim's  administration  and  the 
IMF  stabilization  package. 

Briefings  and  matchmaking  business 
appointments  will  be  made  for  members 
of  the  business  delegation.  The  business 
of  the  mission  will  consist  of: 

•  Embassy  briefings  on  the  economic/ 
commercial  climates; 

•  Meetings  with  Ministers  and  other 
senior  level  government  officials  with 
responsibilities  for  the  mission's  focus 
sectors; 

•  Meetings  with  potential  buyers, 
agents/distributors  and  partners. 

•  Meetings  with  the  U.S.  business 
community. 

•  Forums,  roundtables,  and  other 
policy  focused  discussions  with  senior 
economic  decision-makers. 

The  Secretary  will  meet  with  the 
leadership  and  other  government  senior 
officials  and  with  U.S.  business 
representatives  in  all  three  locations.  In 
China,  the  Secretary  will  underscore  the 
need  for  greater  market  access  in  key 
sectors,  to  reduce  our  growing  trade 
imbalance  with  China,  and  to  advocate 
for  U.S.  firms  bidding  on  China's 
priority  infrastructure  development 
projects.  The  Secretary \vill  urge 
continued  progress  from  China  in 
meeting  both  market  access  and  other 
demands  of  the  WTO  accession  process. 
In  Hong  Kong,  the  Secretary  will  likely 
meet  with  the  Chief  Executive  of  the 
SAR  and  other  senior  leaders  to  signify 
contimied  strong  U.S.  interest  in  the 
integrity  of  Hong  Kong's  autonomy  and 
free  market  system  under  the  "one 
country,  two  systems"  sovereignty 
arrangement  with  China.  He  will  also 
urge  selection  of  U.S.  firms  for  Hong 
Kong's  infrastructure  efforts  with  $30 
billion  in  projects  to  be  developed  over 
the  next  five  years.  Additional  forums 
on  the  free  market  system  and  China's 
reform  agenda  for  state  and  non-stat« 
enterprises,  housing,  commercial  law 
and  other  topics  are  possible. 

While  in  Korea,  the  Secretary  will 
emphasize  U.S.  market  access  concerns, 
advocate  on  behalf  of  U.S.  companies, 
promote  bilateral  and  multilateral  trade 
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policy  objectives,  and  reiterate  USG 
support  for  Korea's  economic  reforms, 
while  stressing  that  continued  reforms 
are  key  to  maintaining  economic, 
political  and  commercial  momentum. 
He  will  also  co-chair  a  meeting  of  the 
U.S. -Korea  Committee  on  Business 
Cooperation  (CBC). 

V.  Criteria  for  Participation  of 
Companies 

The  recruitment  and  selection  of 
private  sector  participants  in  each 
mission  will  be  conducted  according  to 
the  Statement  of  Policy  governing 
Department  of  Commerce-led  trade 
missions  announced  by  Secretary  Daley 
on  March  3, 1997.  Participants  will  be 
selected  separately  for  the  China/Hong 
Kong  business  development 
infrastructure  mission  and  for  the  Korea 
business  development  mission  and 
should  fill  out  separate  applications  for 
each  mission.  Companies  may  apply  for 
either  or  both  missions,  and  will  be 
selected  according  to  the  criteria  set  for 
below.  Approximately  15  companies 
vdll  be  selected  for  the  China/Hong 
Kong  business  development 
infrastructure  mission  and 
approximately  10  companies  will  be 
selected  for  the  Korea  business 
development  mission.  Selection  for  one 
mission  does  not  confer  priority  for 
selection  for  the  other  mission. 

Eligibility 

Participating  companies  must  be 
incorporated  in  the  United  States.  A 
company  is  eligible  to  participate  only 
if  the  products  and/or  services  that  it 
will  promote  on  the  relevant  mission 
either  (a)  are  manufactured  or  produced 
in  the  United  States;  or  (b)  if 
manufactured  or  produced  outside  the 
United  States,  are  marketed  under  the 
name  of  a  U.S.  firm  and  have  U.S. 
content  representing  at  least  51  percent 
of  the  value  of  the  finished  good  or 
service.  (At  the  discretion  of  the 
Department,  which  will  generally  be 
exercised  on  a  mission-specific  and 
sector-by-sector  basis,  the  51  percent 
U.S.  content  requirement  may  be 
modified  or  waived.) 

Selection  Criteria 

Companies  will  be  selected  for 
participation  on  the  basis  of: 

•  Level  of  seniority  of  designated 
company  representatives  and  its 
appropriateness  to  the  mission 
objectives; 

•  Relevance  of  a  company's  business 
and  product  line  to  the  plan  and 
objective  of  the  mission  (see  below); 

•  Past,  present  and  prospective 
business  activity  in  Asia,  particularly  in 


China,  Hong  Kong  and/or  Korea,  as 
applicable;  and 

•  Diversity  of  company  size,  type, 
location,  demographics  and  traditional 
under-representation  in  business. 

In  addition,  the  Department  may 
consider  whether  the  companies'  overall 
business  objectives,  including  those  of 
any  U.S.  or  overseas  affiliates,  are  fully 
consistent  with  the  missions'  foreign 
and  commercial  policy  objectives. 

Participants  in  the  China  portion  of 
the  mission  will  be  drawn  from  several 
infrastructure  sectors,  including,  but  not 
limited  to,  the  following: 

•  Environmental  technologies, 

•  Information  technologies/ 
telecommunications, 

•  Housing  construction  and  building 
materials, 

•  Power  generation, 

•  Oil  exploration  and  development, 

•  Transportation,  and 

•  Engineering  and  financial  services. 
Companies  for  the  Korea  portion  of 

the  mission  will  bfe  drawn  from  several 
sectors,  including,  but  not  limited  to, 
the  following: 

•  Environmental  technologies, 

•  Information  technologies/ 
telecommunications, 

,  •  Infi^structure,  and 

•  Energy. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process. 

VI.  Time  Frame  for  Applications 

Applications  for  the  business 
development  mission  to  China  and 
Korea  will  be  made  available  beginning 
on  or  about  January  4, 1999.  The  fees  to 
participate  in  these  missions  have  not 
yet  been  determined.  The  fees  v«ll  not 
cover  travel  or  lodging  expenses.  For 
additional  information  on  the  trade 
missions  or  to  obtain  an  application, 
business  persons  should  be  referred  to 
Lucie  Naphin,  Director  of  the  Office  of 
Business  Liaison,  or  Jennifer  Andberg, 
Office  of  Business  Liaison,  at  202-482- 
1360.  Applications  should  be  submitted 
to  Lucie  Naphin  by  February  1, 1999,  in 
order  to  ensure  sufficient  time  to  obtain 
in-country  appointments  for  applicants 
selected  to  participate  in  the  mission. 
Applications  received  after  that  date 
will  be  considered  only  if  space  and 
scheduling  constraints  permit. 

Dated:  December  29. 1998. 
Lucie  Naphin, 

Director,  Office  of  Business  Liaison. 
(PR  Doc.  99-131  Filed  1^-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Inshore  Gulf  of  Maine  Area 
Multispecies  Fishing  Vessel 
Declaration 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  8, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Cle6u°ance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Richard  A.  Pearson,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
(978)  281-9279. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  New  England  Fishery 
Management  Council  (NEFMC)  is 
currently  considering  three  different 
management  alternatives  for  the  Gulf  of 
Maine  (GOM)  multispecies  fishery  for 
inclusion  in  Framework  Adjustment  27 
to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  NEFMC 
has  also  discussed  considering  the 
selection  of  individual  components  of 
these  three  various  management 
alternatives  as  part  of  the  final 
management  measures  for  Framework 
Adjustment  27. 

One  of  the  management  alternatives 
proposes  to  establish  two  new  permit 
subcategories  and  to  require  vessel 
owners  to  annually  declare  into  a 
category  upon  renewal  of  their 
multispecies  permit.  The  two  categories 
would  be:  (1)  GOM  inshore/offshore, 
and  (2)  GOM  offshore/Cod  Trip  Limit 
Exemption  Area.  There  would  be 
different  management  measures  for 
these  two  categories. 

To  minimize  the  reporting  burden  on 
the  industry,  NMFS  proposes  that  all 
affected  vessels  would  be  enrolled  into 
Category  2  by  default,  uniess  they  filed 
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the  required  I  orm  to  declare  their 
enrollment  into  Category  1.  Declaration 

1  would  allow  them  to 
fish  the  inshc  re  areas  of  the  Gulf  of 
Maine,  in  adc  ition  to  the  offshore  areas. 
Vessel  owners  in  Category  2  would  be 

required  to  fii  ih  in  the  GOM  offshore  

area  or  in  the  existing  Cod  Trip  Limit 

Exemption  A-ea.  Specific  management       DEPARTMENT  OF  COMMERCE 


Dated:  December  30, 1998. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  99-38  Filed  1-4-99;  8:45  am) 

BOiJNQ  CODE  3S^<^-^2-P 


measures  for  these  two  areas  have  not 
yet  been  detefmined.  The  inshore  area 
has  preliminarily  been  described  as  an 
area  extending  from  43''50'  N.  Lat.  and 
the  Maine  coist  to  43''50'  N.  Lat.,  70°00' 
W.  Long,  to  4  roO'  N.  Lat..  70''15'  W. 
Long,  to  42''0i)'  N.  Lat.,  /CIS'  W.  Long, 
to  42°00'  and  the  Massachusetts  coast. 

n.  Method  oflColIection 

Vessel  owners  electing  to  declare  into 
the  GOM  insHore/offshore  category 
(category  1)  would  be  required  to  select 
that  category  pn  a  form. 

III.  Data 


0MB  Numier: 

Form  Numker. 

Type  of  Hi 

Affected  Piiblic 
profit  (Gulf  o 
permit  holdeis 
inshore  or 

Estimated 
475. 

Estimated 
minutes. 

Estimated 
Hours:  16. 

Estimated 
Public:  $237 

IV.  Request 


:  None. 

None. 

etiew:  Regular  submission. 

Business  or  other  for- 
Maine  multispecies 
electing  to  fish  in 
netr  shore  areas). 

/  lumber  of  Respondents: 
'ime  Per  Response:  2 
'otal  Annual  Burden 
'otal  Annual  Cost  to 
^T  Cominents 


Comments  fare  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilijy;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  anq  (d)  ways  to  minimize  the 
burden  of  thejcollection  of  information 
on  respondents,  including  through  the 
use  of  automafted  collection  techniques 
or  other  formi  of  information 
technology. 

Comments  Submitted  in  response  to 
this  notice  wi  1  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122898H} 

Endangered  and  Threatened  Species; 
Retention  of  Species  on  Candidate 
Species  List  Under  the  Endangered 
Species  Act  (ESA) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  retention  of  the  Gulf 
of  Maine/Bay  of  Fundy  population  of 
harbor  porpoise  on  the  ESA  candidate 
species  list. 

summary:  NMFS  retains  the  Gulf  of 
Maine/Bay  of  Fundy  (GOM/BOF) 
population  of  harbor  porpoise 
[Phocoena  phocoena)  on  the  ESA  list  of 
candidate  species.  Retention  on  the  ESA 
candidate  species  list  will  serve  to 
notify  the  public  of  NMFS'  concern 
regarding  this  population,  emd  it  will 
ensure  continued  monitoring  of  the 
species'  status. 

DATES:  Effective  January  5.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan.  301/713-2322. 

SUPPLEMENTARY  INFORMATION:  In  a 

separate  document  published  today  in 
the  Federal  Register,  NMFS  withdrew 
its  January  7,  1993,  proposal  to  list  the 
GOM/BOF  population  of  harbor 
porpoise  as  threatened  under  the  ESA. 
Taking  into  account  the  implementation 
of  bycatch  reduction  measures  in  the 
GOM  by  the  New  England  Fishery 
Management  Council,  the  Harbor 
Porpoise  Take  Reduction  Plan  in  the 
Gulf  of  Maine  and  Mid- Atlantic  waters, 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act,  and  a  similar 
harbor  porpoise  bycatch  mitigation 
program  that  is  being  implemented  by 
the  Department  of  Fisheries  and  Oceans- 
Canada,  NMFS  concluded  that  listing 
the  GOM/BOF  population  of  harbor 
porpoise  as  threatened  under  the  ESA  is 
not  warranted  at  this  time. 

NMFS  will  retain  the  GOM/BOF 
population  of  harbor  porpoise  on  the 
ESA  list  of  candidate  species  in  order  to 
continue  to  monitor  the  species'  status. 
The  ESA  candidate  species  list  serves  to 
notify  the  public  that  NMFS  has 


concerns  regarding  these  species/ 
vertebrate  populations  that  may  warrant 
listing  it  as  a  threatened  or  endangered 
species  in  the  future;  this  list  may  also 
facilitate  voluntary  conservation  efforts. 

Dated:  December  30, 1998. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  99-139  Filed  1-4-99;  8:45  am) 

BILUNO  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  122898D] 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  City  of  Seattle  Habitat 
Conservation  Plan,  King  County, 
Washington 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  application  and 

availability  for  public  comment. 

SUMMARY:  This  notice  advises  the  public 
that  the  City  of  Seattle  has  applied  to 
the  Fish  and  Wildlife  Service  and  NMFS 
(together,  the  Services)  for  an  Incidental 
Take  Permit  (Permit)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  This 
application  was  previously  noticed  in 
the  Federal  Register  on  December  11, 
1998,  under  the  Department  of  the 
Interior,  Fish  and  Wildlife  Service.  This 
additional  notice  is  to  ensure  NMFS 
compliance  with  the  notification 
requirements  under  section  10(c)  of  the 
Act.  The  proposed  permit  would 
authorize  the  take  of  the  following 
endangered  or  threatened  species 
incidental  to  otherwise  lawful 
management  activities  in  the  Cedar 
River  Municipal  Watershed  and  within 
the  Cedar  River  in  King  County, 
Washington:  northern  spotted  owl  (Strix 
occidentalis  caurina),  marbled  murrelet 
(Brachyramphus  marmoratus 
marmoratus),  bald  eagle  (Haliaeetus 
leucocephalus),  grizzly  bear  (Ursus 
arctos),  gray  wolf  (Canis  lupus),  and 
peregrine  falcon  (Falco  peregrinus).  The 
proposed  permit  also  would  authorize 
future  incidental  take  of  77  currently 
unlisted  fish  (anadromous  and  resident) 
and  wildlife  species,  including  the 
Chinook  salmon  (Oncorhynchus 
tshawrytscha)  and  the  Coastal  Puget 
Sound  distinct  population  segment  of 
the  bull  trout  (Salvelinus  confluentus), 
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which  are  proposed  for  listing  under  the 
Act,  should  they  become  listed  in  the 
future.  The  permit  would  be  in  effect  for 
50  years. 

The  application  includes:  (1)  the 
proposed  Habitat  Conservation  Plan 
(Plan),  which  fully  describes  the 
proposed  projects  and  mitigation,  and 
details  a  strategy  for  minimizing  and 
mitigating  all  anticipated  incidental 
take,  as  required  in  Section  10(a){2)(B) 
of  the  Act;  and  (2)  the  proposed 
Implementing  Agreement.  Activities 
covered  by  the  requested  Permit  and 
addressed  by  the  proposed  Plan  include: 
(1)  drinking  water  supply  operations;  (2) 
management  of  land  and  forest 
resources  (timber  and  other  forest 
resources);  (3)  hydroelectric  power 
generation;  and,  (4)  fishery  mitigation. 
The  Services  also  announce  the 
availability  of  an  Environmental 
Assessment  for  the  Permit  apphcation. 
This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 
Environmental  Policy  Act  regulations. 
The  Services  are  furnishing  this  notice 
in  order  to  announce  the  availability  of 
these  documents  and  allow  other 
agencies  and  the  public  an  opportunity 
to  review  and  comment  upon  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review  pursuant  to 
section  10(c)  of  the  Act. 
DATES:  Written  comments  on  the  permit 
application,  Environmental  Assessment, 
Plan,  and  Implementing  Agreement 
must  be  received  from  interested  parties 
no  later  than  February  9, 1999. 
ADDRESSES:  Requests  for  documents 
should  be  made  by  calling  the  City  of 
Seattle  at  (206)  684-4144.  Copies  are 
also  available  for  viewing,  or  partial  or 
complete  duplication,  at  all  King 
County  and  City  of  Seattle  libraries,  and 
at  four  University  of  Washington  main 
campus  libraries,  including  the 
Fisheries  and  Oceanography  Library, 
Forest  Resources  Library,  Engineering 
Library,  and  at  the  Federal  Publications 
desk  of  the  Suzzallo  Library.  Comments 
should  be  mailed  to  Seattle  Public 
Utilities,  P.O.  Box  21105,  Seattle. 
Washington  98111-3105.  Comments  and 
materials  received  will  also  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  by  calling 
(206)  684-4144.  Requests  for 
information  on  the  draft  Plan  should  be 
directed  to  Jim  Erckmann,  Project 
Manager.  Requests  for  information  on 
the  draft  Environmental  Assessment  and 
a  draft  Environmental  Impact  Statement, 
prepared  pursuant  to  the  State  of 
Washington's  Environmental  Policy  Act, 
should  be  directed  to  Jim  Freeman, 
Senior  Watershed  Planner.  Both  can  be 


contacted  at  Seattle  Public  Utilities, 
19901  Cedar  Falls  Road  SE.,  North 
Bend.  Washington,  98045  (telephone: 
206/233-1512;  facsimile:  206/233-1527). 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Bogaczyk,  Project  Biologist,  Fish 
and  Wildlife  Service,  510  Desmond 
Drive,  SE.,  Suite  102,  Lacey, 
Washington,  98503-1273.  (telephone: 
360/753-5824;  facsimile:  360/534-9331). 
and  Matt  Longenbaugh,  Project 
Biologist.  National  Marine  Fisheries 
Service,  510  Desmond  Drive,  SE..  Suite 
103.  Lacey.  Washington.  98503-1273 
(telephone:  360/753-7761;  facsimile: 
360/753-9517).  The  Plan,  Implementing 
Agreement,  and  the  Environmental 
Assessment  are  also  available  for 
inspection  at  the  above  Service  offices. 
SUPPLEMENTARY  INFORMATION:  This 
application  was  previously  noticed  in 
the  Federal  Register  on  December  11, 
1998  (63  FR  68469).  Section  9  of  the 
Endangered  Species  Act  and  Federal 
regulation  prohibit  the  "taking"  of  a 
species  listed  as  endangered  or 
threatened.  The  term  take  is  defined 
under  the  Act  to  mean  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  However, 
the  Services,  under  limited 
circumstances,  may  issue  permits  to 
take  listed  species  incidental  to,  and  not 
the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22; 
regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32. 

Background 

The  Cedar  River  Municipal  Watershed 
(Watershed)  is  located  about  30  miles 
southeast  of  the  City  of  Seattle  (City), 
just  south  of  the  Interstate  90  corridor. 
The  City  has  prepared  the  proposed 
Plan  to  comply  with  the  Act  and  to 
address  a  variety  of  related  natural 
resource  issues.  The  Plan  will  cover  the 
City's  90,546-acre  Watershed  and  the 
City's  water  supply  and  hydroelectric 
operations  on  the  Cedar  River,  which 
discharges  into  Lake  Washington.  The 
proposed  Plan  is  a  set  of  mitigation  and 
conservation  commitments  related  to 
ongoing  water  supply,  hydroelectric 
power  supply,  fishery  mitigation,  and 
watershed  management  activities. 

The  draft  Plan  is  based  on  a  decade 
of  studies  and  the  results  of  over  4  years 
of  analysis  and  negotiations  with  five 
State  and  Federal  agencies  as 
documented  in  an  Agreement  in 
Principle,  dated  March  14, 1997.  The 
Agreement  in  Principle  addresses  not 
only  issues  under  the  Act  but  also 


related  issues  under  state  law  and  issues 
with  the  U.S.  Army  Corps  of  Engineers 
(Corps).  The  Corps  manages  lake  levels 
in  Lake  Washington,  and  navigational 
traffic  between  Lake  Washington  and 
Puget  Sound,  through  operation  of  the 
Hiram  Chittenden  Locks  (Ballard  Locks) 
and  Lake  Washington  Ship  Canal. 

Covered  lands  in  the  proposed  action 
include  the  City-owned  lands  upon 
which  the  Permit  would  authorize 
incidental  take  of  covered  species.  This 
includes  the  Watershed,  totaling  about 
90.546  acres.  The  Cedar  River 
discharges  into  Lake  Washington  at  the 
city  of  Renton.  City  operations  in  the 
municipal  watershed  influence  the 
Cedar  River  between  the  Landsburg 
Diversion  Dam.  where  the  City  diverts 
water  for  municipal  and  industrial  use, 
and  Lake  Washington,  which  is  21.8  mi 
in  length.  The  City  owns  essentially  all 
of  the  Watershed.  Most  of  the  watershed 
is  forested,  primarily  with  conifers. 

Proposed  covered  activities  include 
City  operations  on  the  Cedar  River  in 
conjunction  with  its  water  supply, 
hydroelectric  power  generation,  land 
management  activities,  and  fishery 
mitigation.  Water  supply  and 
hydroelectric  generation  activities 
include  management  of  the  reservoir 
complex,  including  an  overflow  dike, 
which  impounds  Chester  Morse  Lake, 
and  the  Masonry  Dam,  which  impounds 
the  Masonry  Pool  to  the  west  of  the  lake. 
These  activities  also  include  instream 
flow  management  for  fish  for  12.4  mi 
above  and  21.8  mi  downstream  of  the 
Landsburg  Diversion  Dam.  Covered 
activities  downstream  of  Landsburg  are 
restricted  specifically  to  the  impacts  of 
City  operations  and  facilities  on  species 
using  those  waters  and  covered  by  this 
Plan,  and  does  not  apply  to  the  impacts 
of  activities  by  other  public  agencies  or 
private  parties.  In  general,  covered 
activities  downstream  of  Landsburg 
include  mitigation,  conservation, 
research,  and  monitoring  activities 
carried  out  under  the  Plan  and  two 
related  agreements,  an  Instream  Flow 
Agreement  and  a  Landsburg  Mitigation 
Agreement. 

Municipal  watershed  management 
activities  include  forest  practices  as 
described  in  the  Washington  State 
Forest  Practices  Act  (RCW  76.09)  and 
Forest  Practices  Rules  and  Regulations 
(WAC  222-08).  including  timber  harvest, 
thinning,  reforestation,  and  mechanical 
brush  control;  construction,  repair, 
reengineering.  decommissioning,  and 
maintenance  of  forest  roads,  including 
use  of  gravel  pits  and  other  rock 
sources,  as  well  as  maintenance  and 
replacement  of  culverts  and  bridges;  and 
sale  of  forest  products. 
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Fishery  m  tigation  activities  include 
provision  of  streamflows  for  chinook, 
coho  (Oncor  lynchus  kisutch),  and 
sockeye  (Oncorhynchus  nerka)  salmon 
and  steelhea  1  trout  (Oncorhynchus 
mykiss),  and  expansion  of  a  pilot 
hatchery  for  jockeye  salmon; 
construction  of  fish  passage  facilities 
(both  upstream  and  downstream)  for 
chinook  and  :oho  salmon,  and 
steelhead  an< !  cutthroat  trout 
(Oncorhynchus  clarki]  at  Landsburg 
Dam;  and  funding  salmon  habitat 
restoration  in  the  lower  Cedar  River. 
Other  cove"ed  watershed  activities 
include  actio  is  to  protect  and  restore 
watershed  ha  aitats.  both  aquatic  and 
upland;  cultural  resource  management 
and  educational  programs  within  the 
municipal  wi  tershed,  including  a 
public  tour  and  field  trip  program  and 
construction  of  educational  and  cultural 
facilities,  such  as  the  planned 
educational  n  (source  center  at  Cedar 
Falls;  scientif  c  research,  both  by  City 
staff  and  outs  de  scientists;  and  other 
activities  or  f{  ciUties  as  identified  in  the 
Plan. 

The  Flan  includes  habitat-based 
conservation  and  mitigation  strategies 
for  all  species  addressed  in  the  Plan, 
and  species-specific  conservation  and 
mitigation  strategies  for  the  14  species 
of  greatest  concern,  which  include  all 
currently  liste  d  species.  The  species 
addressed  in  t  tie  Plan  include  resident 
and  anadromc  us  salmonid  fishes,  and  a 
variety  of  amphibians,  birds,  mammals, 
and  invertebre  tes. 

The  Federal  action  of  issuing  an 
Incidental  Take  Permit  has  the  potential 
to  affect  the  himan  environment.  The 
Services'  deciiion  of  whether  to  issue 
the  proposed  1  'ermit,  is  an  action  subject 
to  review  undi  ir  the  National 
Environmenta  Policy  Act  (40  CFR 
1506.6).  In  ad<  ition  to  the  National 
Environmenta  Policy  Act  requirements, 
the  City's  proposed  actions  are  subject 
to  review  und(  t  the  Washington  State 
Environmenta  Policy  Act.  The  Services' 
Environmenta  Assessment  and  the 
City's  Environ  nental  Impact  Statement 
are  combined  i  nto  one  document. 
Following  pub  lie  review  of  the 
proposed  Plan  and  Environmental 
Assessment/Environmental  Impact 
Statement,  the  Services  and  the  City 
must  review  any  comments  received 
and  respond  to  those  comments  in 
writing  or  in  cl  langes  to  the  documents, 
where  appropriate. 

The  Environmental  Assessment/ 
Environmental] Impact  Statement  will 
analyze  the  prdposed  action  as  well  as 
a  full  range  of  ^asonable  alternatives, 
and  the  associated  impacts  of  each.  The 
proposed  actioti  contains  three 
components,  ir  eluding:  (1)  Watershed 


Management;  (2)  Anadromous  Fish 
Mitigation:  and  (3)  Instream  Flows. 
Alternatives  have  been  developed 
through  public  and  internal  scoping  for' 
each  of  these  three  components,  and  are 
compared  and  analyzed  in  the 
Environmental  Assessment/ 
Environmental  Impact  Statement. 

Watershed  management  alternatives 
include:  (1)  No  Action  (continue  current 
harvest  practices,  with  58  percent  of  the 
lands  in  a  no-commercial  harvest 
reserve);  (2)  Proposed  Action  (including 
conservation  strategies  for  habitats  and 
wildlife,  with  64  percent  of  the  lands  in 
a  no-commercial  harvest  reserve);  (3) 
Long-term  Sustainable  Thinning 
Alternative  (including  conservation 
strategies  for  habitats  and  wildlife,  with 
64  percent  of  the  lands  in  a  no- 
commercial  harvest  reserve);  (4) 
Thinning  Alternative  with  phased  out 
commercial  harvest  over  the  50-year  life 
of  the  Permit  (including  conservation 
strategies  for  habitats  and  wildlife,  with 
68  percent  of  the  lands  initially  in  a  no- 
commercial  harvest  reserve  and 
increasing  over  the  life  of  the  Permit); 
and  (5)  No  Commercial  Timber  Harvest 
Alternative  (including  conservation 
strategies  for  habitats  and  wildlife,  with 
100  percent  of  the  lands  in  a  no- 
commercial  harvest  reserve). 
Alternatives  3,  4,  and  5  include 
essentially  the  same  conservation 
strategies  for  streams,  riparian  areas, 
upland  habitat,  and  special  habitat 
areas,  as  Alternative  2,  the  Proposed 
Action. 

Anadromous  fish  mitigation 
alternatives  include:  (1)  No  Action 
(continued  operation  of  a  pilot  sockeye 
salmon  hatchery  with  no  guarantee  of 
mitigation  for  chinook  salmon,  coho 
salmon,  or  steelhead  trout);  (2)  Proposed 
Action  (conservation  strategies  for 
chinook  salmon,  coho  salmon,  sockeye 
salmon,  and  steelhead  trout,  including 
upstream  and  downstream  passage 
facilities,  and  habitat  restoration  and 
protection  measures,  with  expansion  of 
the  sockeye  hatchery  to  produce  34 
million  fiy  annually);  (3)  Down-sized 
Sockeye  Hatchery  Alternative  with 
savings  going  towards  downstream 
habitat  restoration  (with  expansion  of 
the  sockeye  hatchery  to  produce  17 
million  fry  annually);  (4)  Deferred 
Hatchery  Construction  Alternative 
contingent  on  further  studies;  and  (5) 
All  Downstream  Habitat  Restoration  and 
Protection  Alternative  (all  funding 
would  be  used  for  habitat  restoration 
and  protection,  and  none  for  sockeye 
hatchery  expansion). 

Instream  flow  alternatives  include:  (1) 
No  Action  (continue  current  flow 
management  practices);  and  (2) 
Proposed  Action,  with  primary  features 


including  guaranteed  flows  and 
supplemental  flows  for  salmon  and 
steelhead  trout  spawning  and  fry 
outmigration  for  sockeye  salmon  in  the 
lower  Cedar  River;  adaptive 
management  of  flows  for  protection  of 
salmon  and  steelhead  redds  (egg 
clusters);  funding  for  improvements  at 
Ballard  Locks  for  juvenile  outmigration, 
establishment  of  minimum  flows 
necessary  for  anadromous  and  resident 
fish  in  bypass  reach  below  Masonry 
Dam;  established  downramping  rates, 
maintain  existing  annual  municipal 
water  yield;  public  service 
announcements  promoting  water 
conservation  for  fish;  Lower  Cedar  River 
monitoring  study  of  tributary  and 
subsurface  inflows;  and  establishment 
of  a  multi-agency  commission  to  advise 
the  City  with  respect  to  managing  flows 
for  fish. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 
Environmental  Policy  Act  regulations, 
and  the  Services  will  evaluate  the 
application,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  Act  and 
National  Environmental  Policy  Act.  If  it 
is  determined  that  the  requirements  are 
met,  a  permit  will  be  issued  for  the 
incidental  take  of  listed  species.  The 
final  permit  decision  will  be  made  no 
sooner  than  60  days  ftt)m  the  date  of 
this  notice. 

Dated:  December  28, 1998. 
Margaret  Loreiu, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-129  Filed  1-4-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
[I.D.  123098B] 

Notice  of  Public  Meetings  Regarding 
the  Preparation  of  a  Supplemental 
Environmental  Impact  Statement  for 
Potential  Modification  of  a  Habitat 
Conservation  Plan  on  Lands 
Administered  by  Plum  Creek  Timber 
Company  In  the  State  of  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  Fish  and  Wildlife  Service 
(FWS),  Interior. 
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action:  Notice  of  public  meetings. 

summary:  NMFS  and  FWS  (the  Services) 
will  be  conducting  public  meetings,  in 
conjunction  with  the  public  comment 
period,  regarding  a  Draft  Supplemental 
Environmental  Impact  Statement 
addressing  effects  of  a  proposed  land 
exchange  with  the  U.S.  Forest  Service  in 
the  Interstate-90  corridor  of 
Washington.  If  the  proposed  land 
exchange  takes  place,  the  Endangered 
Species  Act  (ESA)  incidental  take 
permit  issued  to  Plum  Creek  Timber 
Company  would  be  modified 
accordingly.  Permit  PRT-808398  was 
issued  on  June  27, 1996,  and  allows 
Plum  Creek  to  take  federally  listed 
species,  under  the  provisions  of  section 
10(a)(1)(B)  of  the  ESA,  as  amended. 
DATES:  Public  meetings  will  be  held 
from  6:00  p.m.  to  8:00  p.m.  on  January 
20  and  21,  1999. 

ADDRESSES:  Public  meetings  will  be 
held  at  the  following  locations:  on 
January  20,  1999,  at  The  Inn  at  Goose 
Creek,  1720  Canyon  Road,  Ellensburg, 
Washington;  on  January  21,  1999,  at  the 
Holiday  Inn,  1801  12th  Avenue,  NW, 
Issaquah,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Vogel,  Wildlife  Biologist,  Fish 
and  Wildlife  Service.  510  Desmond 
Drive,  Suite  101,  Lacey,  Washington 
98503,  (360)  753-9440;  or  Dennis 
Carlson,  Fishery  Biologist,  National 
Marine  Fisheries  Service,  510  Desmond 
Drive,  Suite  101,  Lacey,  Washington 
98503, (360) 753-9440. 

Interested  parties  may  contact  the 
Services  at  the  address  listed  above  to 
receive  additional  information, 
including  a  map  for  the  public  meeting 
location. 

Dated:  December  29. 1998. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  Fish  and 
Wildlife  Service.  Portland.  Oregon. 

Dated:  December  30, 1998. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  99-137  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  3510-22-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122298C] 

Marine  Mammals,  File  No.  772#69 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Receipt  of  application  for 

amendment. 


summary:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  8604 
La  JoUa  shores  Drive,  La  Jolla,  CA 
92038,  has  requested  an  amendment  to 
scientific  research  Permit  No.  1024. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
4, 1999. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East- West  Highway.  Room  13705. 
Silver  Spring.  MD  20910  (301/713- 
2289),  and 

Regional  Administrator,  Southwest 
Region.  National  Marine  Fisheries 
Service.  NOAA.  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90802-4213 
(562/980-4001). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division.  F/PRl.  Office 
of  Protected  Resources,  NMFS.  1315 
East-West  Highway.  Room  13705.  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  nray  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  1024. 
issued  on  December  30. 1996  (62  FR 
1875)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.],  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23),  and 
the  Fur  Seal  Act  of  1966,  as  amended 
(16  U.S.C.  1151  etseq.). 

Permit  No.  1024  authorizes  the  permit 
holder  to:  conduct  level  B  harassment 
activities  [i.e.  censuses)  on,  capture, 


handle,  and  release  Antarctic  pinnipeds 
in  the  South  Shetland  Islands. 
Antarctica.  The  holder  requests 
authorization  to  increase  the  number  of 
Antarctic  fur  seal  (Arctocephalus 
gazella)  pups  and  juveniles  to  be 
captured  and  handled  for  oxygen 
consumption  and  developmental 
physiology  studies.  The  Holder 
proposes  to  conduct  these  activities  at 
Cape  Shirreff  on  Livingston  Island. 
Antarctica. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42     . 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  December  23. 1998. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  99-136  Filed  1-4-99;  8:45  ami 

BILUNO  CODE  3510-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Technical  Assistance 
Workshops  and  Conference  Calls  for 
Potential  Applicants  for  AmeriCorps 
Indian  Tribes  and  America  Reads 
Challenge  Program  Funds 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  pre-application 
technical  assistance  workshops  and 
conference  calls. 

summary:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
has  scheduled  two  workshops  and  two 
conference  calls  to  provide  technical 
assistance  to  Indian  Tribes  and 
organizations  representing  Alaska 
Natives  interested  in  applying  for 
AmeriCorps  Indian  Tribes  and  America 
Reads  Challenge  program  funds. 
DATES:  The  workshops  will  be  held 
January  20-21, 1999  and  February  10- 
11,  1999.  The  conference  calls  will  be 
held  February  16,  1999  and  February  18, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  a  workshop  or  a  conference 
call  and  to  obtain  the  ih formation 
needed  to  participate,  contact  Pattie 
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Howell.  (202)  606-5000.  ext.  105.  T.D.D. 
(202)  565-27B9.  For  individuals  with 
disabilities,  i|iformation  will  be  made 
available  in  ailtemative  fonnats  upon 
request. 

SUPPLEMENTARY  INFORMATION: 
AmeriCorps  Is  the  national  service 
program  that  engages  Americans  of  all 
ages  and  backgrounds  in  meeting 
critical  educ^on.  public  safety, 
environmental,  and  other  human  needs. 
Each  year,  th#  Corporation  for  National 
Service  provides  funds  to  programs 
operated  by  Indian  Tribes  and 
organizations  representing  Alaska 
Natives  to  support  projects  such  as 
tutoring  chilqren.  restoring  streams  and 
parks,  buildiiig  playgrounds  and 
housing,  assiAing  elders,  and  serving  in 
health  clinics. 

The  America  Reads  Challenge  is  a 
comprehensive,  nationwide  effort  to 
create  in-schdol.  after-school,  weekend, 
and  summer  tutoring  programs  in 
reading.  Working  to  support  the  efforts 
of  teachers  anfi  parents,  this  Challenge 
calls  on  Americans  in  all  fields — 
schools,  libraries,  religious 
organizations,  universities,  community 
and  national  groups,  and  cultural 
organizations  J  as  well  as  college 
students,  business  leaders,  and  senior 
citizens — to  ensure  that  every  child  can 
read  independently  by  the  end  of  the 
third  grade. 

For  more  information  about  the 
activities  supported  by  the  Corporation 
for  National  Service,  visit  our  web  site: 
http://www.n4tionalservice.org. 

The  Corporation  for  National  Service 
has  scheduled  several  workshops  and 
conference  cals  regarding  the 
application  process  for  AmeriCorps 
Indian  Tribes  an  America  Reads 
Challenge  graqt.  These  sessions  are 
designed  to  cojivey  to  participants  an 
understanding  of  funding  opportunities 
at  the  Corporation,  tips  on  preparing  a 
successful  appilication  for  the  1999 
AmeriCorps  Inldian  Tribes  and  America 
Reads  Challenge  grant  competitions, 
and  the  framework  objectives  for  an 
AmeriCorps  ai|d  an  America  Reads 
Challenge  program. 

Workshop  #1 

Dates:  January  20-21.  1999. 

Location:  Bure  m  of  Indian  Affairs.  Two 
Arizona  Cenier.  400  N.  5th  Street. 
12th  Floor.  Phoenix.  AZ. 

Nearby  HotelsJ 
Phoenix  Hiltjon.  602/212-5306 
Ramada  Downtown,  602/258-3411 
Hohday  Inn  Express.  602/452-2020 

Workshop  #2 

Dates:  February  10-11, 1999. 


Location:  Corporation  for  National 
Service.  1201  New  York  Avenue 
N.W..  Washington.  DC. 

Nearby  Hotels: 
Comfort  Inn.  202/712-9371 
Grand  Hyatt.  202/582-1234 
Crowne  Plaza.  202/682-0111 

Conference  Calls 

Dates:  February  16. 1999  February  18. 

1999. 
Time:  3:00  p.m.  Eastern  time. 

Dated:  December  30. 1998. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

(PR  Doc.  99-125  Filed  1-4-99;  8:45  am) 

BILUNQ  CODE  «6»-M-<J 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  8, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J,  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  SW,  Room  5624. 
Regional  Office  Building  3.  Washington. 
ex:  20202-4651.  or  should  be 
electronically  mailed  to  the  internet 
address  Pa/_Sherrill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 


Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Eoucation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  29, 1998. 
Kent  H.  Hannunan, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Vocational  and  Adult 
Education. 

Type  of  Review:  New. 

Title:  Vocational  and  Technical 
Education  National  Centers. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  15;  Burden  Hours: 
1.350. 

Abstract:  This  form  will  be  used  by 
applicants  to  apply  for  funding  imder 
the  National  Centers  Program.  The 
information  will  be  used  to  make 
cooperative  agreements. 

IFR  Doc.  99-87  Filed  1-4-99;  8:45  am) 

BILUNC  COOE  400fr-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
0MB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
4, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
lVe//e7_d@al.eop.gov.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education.  600  Independence  Avenue. 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
Pa(_Sherrill@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFOMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 


frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  December  30, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Postsecondary  Education. 
Type  of  Review.  Revision. 
Title:  Campus-Based  Reallocation 
Form  E40-4P. 
Frequency.  On  occasion. 
Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  3,000;  Burden  Hours:  500. 
Abstract.  "The  Reallocation  Form  is 
necessary  to  determine  the  funds 
available  and  to  establish  eligibiUty  for 
the  distribution  of  supplemental  Federal 
Work-Study  awards. 
Office  of  Postsecondary  Education. 
Type  of  Review:  Extension. 
Title:  Federal  Stafford  Loan 
(Subsidized  and  Unsubsidized)  Program 
Master  Promissory  Note. 
Frequency.  On  occasion. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  1.400.000;  Burden  Hours: 
1.400,000. 

Abstract:  This  promissory  note  is  the 
means  by  which  a  Federal  Stafford 
Program  Loan  borrower  promises  to 
repay  his  or  her  loan. 
IFR  Doc.  99-86  Filed  1-4-99:  8:45  am] 

BILUNO  CODE  MOfr-OI-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Femald 

AGENCY:  Department  of  Energy.           ^ 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald. 
DATES:  Saturday.  January  16, 1999:  8:30 
a.m.-12:30  p.m.  (public  comment 
session:  11:45  a.m.-12.00  p.m.) 
ADDRESSES:  Femald  Envirormiental 
Management  Project,  Large  Laboratory 
Conference  Room,  7400  Willey  Road, 
Hamihon,  Ohio 


FOR  FURTHER  INFORMATION  CONTACT: 
Gwen  Doddy,  Femald  Citizens' 
Advisory  Board  (FCAB),  c/o  Phoenix 
Environmental,  P.O.  Box  544.  Ross, 
Ohio  45061,  or  call  the  FCAB  office  at 
(513) 648-6478. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
Femald  site. 

Tentative  Agenda 

8:30  a.m.    Call  to  Order 
8:30-8:40    Chairs  Remarks  and 

Aimouncements 
8:40-9:20    FCAB  Reorganization  and 

Committee  Assignments 
9:20-9:30    Femald  Waste 

Transportation  Update 
9:30-10:00    Transportation  Workshop 

Agenda 
10:00-10:15    Break 
10:15-11:15    Femald  Future  Use 

Planning 
11U5-11:45    Committee  Updates 
11:45-12 :00    Public  Comment 
12:00-12:30    Wrap  Up 
12:30  p.m.    Adjoum 
A  final  agenda  will  be  available  at  the 
meeting,  Saturday,  January  16, 1999. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  Hsted  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
■    Officer,  Gary  Stegner,  Public  Affairs 
Officer,  Ohio  Field  Office.  U.S. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  vrill  be  provided 
a  maximimi  of  5  minutes  to  present 
"    their  comments.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the  holidays. 
Minutes:  Tlie  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday- 
Friday,  except  Federal  holidays. 
Minutes  vrill  also  be  available  by 
writing  to  Gwen  Doddy.  Femald 
Citizens'  Advisory  "ioard,  c/o  Phoenix 
Environmental,  P.O.  Box  544,  Ross, 
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by  calling  the  FCAB 
648-6478. 


Ohio  45061 
OfBceat  (513 

Issued  at  Waiihington,  DC  on  December  29, 
1998. 

Rachel  M. 

Deputy  Advisot 

Officer. 

(FR  Doc.  99-90  1 

BILLMQ  COOC  S4a  Mll-P 


i  y  Committee  Management 
Filed  1^1-99;  8:45  am] 


DEPARTMEN  T  OF  ENERGY 
Office  of  Fosiil  Energy 

[FE  Docket  No.  98-98-NG] 

Boston  Gas  Qompany;  Order  Granting 
Long-Term  Authorization  To  Import 
Natural  Gas  nx)m  Canada 

agency:  Offici  of  Fossil  Energy.  DOE. 
ACTION:  Notica  of  order. 

SUMMARY:  Th  J  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  issued  DOE/FE  Order 
No.  1445  (Ordtr  1445)  on  December  17, 
1998,  granting]  Boston  Gas  Company 
(Boston  Gas)  aiithorization  to  import  at 
Bailyville,  Majne,  up  to  43,200  Mcf  per 
day  of  natural  gas  from  Canada  for  a 
period  of  eightyears  commencing 
November  1.  lJ999,  through  March  31, 
2007.  This  gasjwill  originate  from 
natural  gas  fields  off  the  east  coast  of 
Canada  near  Siible  Island.  The  proposed 
Maritimes  andj  Northeast  Pipeline  is  the 
transportation  facility  that  will  deliver 
the  gas  from  Nova  Scotia  to  the  United 
States  pipeline  grid  in  Massachusetts. 

Boston  Gas,  a  Massachusetts  local 
distribution  cotnpany,  intends  to  use  the 
imported  gas,  |o  be  purchased  from 
Imperial  Oil  R^ources  Limited 
(Imperial),  as  dart  of  its  supply 
portfolio.  The  import  will  replace 
western  Canada  gas  supplies  acquired 
from  Imperialpursuant  to  DOE/FE 
Opinion  and  ctder  No.  552  (Order  552), 
issued  November  27.  1991  (1  FE 
1 70,503).  Boston  Gas  requests  Order 
552  be  terminated  November  1, 1999,  to 
coincide  with  ihe  effective  date  of  Order 
1445. 

Order  1445  ipay  be  found  on  the  FE 
web  site  at  httij://www. fe.doe.gov.,  or 
on  our  electroiic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  i  copying  in  the  Office  of 
Natural  Gas  &  petroleum  Import  and 
Export  Activities  Docket  Room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.  Vfashington,  DC  20585- 
0334,  (202)  5861-9478.  The  Docket  Room 
is  open  betweeii  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC,  December  22, 
1998. 

John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &  Petroleum,  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 
(FR  Doc.  99-91  Filed  1-4-99;  8:45  am] 

BILUNQ  CODE  64M-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Availability;  Viability 
Assessment  of  a  Repository  at  Yucca 
Mountain 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  a 
DOE  report  to  Congress  entitled 
Viability  Assessment  of  a  Repository  at 
'Yucca  Mountain.  The  Viability 
Assessment  is  essentially  a  technical 
status  report  of  the  ongoing  DOE 
scientific  investigations  concerning  the 
potential  for  locating  a  geologic 
repository  for  spent  nuclear  fuel  and 
high-level  waste  at  Yucca  Mountain, 
Nevada.  It  brings  together  data  drawn 
from  15  years  of  scientific  investigation 
and  design  work  at  Yucca  Mountain  and 
identifies  what  the  DOE  has  learned 
about  the  site  and  what  it  believes  are 
the  critical  areas  for  additional 
investigation.  Submission  of  this  report 
to  the  President  and  the  Congress  was 
directed  in  the  Fiscal  Year  1997  Energy 
and  Water  Development  Appropriations 
Act. 

ADDRESSES:  Any  written  requests  for 
infornjation  or  copies  of  the  Viability 
Assessment  of  a  Repository  at  Yucca 
Mountain  should  be  directed  to: 

Allen  Benson, 

Director,  Institutional  Affairs, 

Yucca  Mountain  Site  Characterization 
Office,  M/S  523, 

U.S.  Department  of  Energy,  1261 
Town  Center  Drive, 

Las  Vegas.  NV  89134. 

The  Viability  Assessment  of  a 
Repository  at  Yucca  Mountain  is 
available  in  both  printed  and  CD  ROM 
formats.  Persons  wishing  to  request 
copies  or  receive  information  by 
telephone  should  call  1-800-225-6972. 
Electronic  requests  for  copies  may  be 
made  on  the  Internet  at:  «dittp:// 
www.ymp.gov/leam/order.htm. 
Electronic  copies  of  the  Viability 
Assessment  or  DOE  supporting 
documents  are  available  for  viewing  and 
downloading  on  the  Internet  at  <http:/ 
/www.ymp.gov/va.htm.  Information  to 
assist  in  locating  non-EXDE  reference 
dociiments  may  also  be  obtained  at  that 
address.  The  Viability  Assessment  of  a 


Repository  at  Yucca  Mountain  may  also 
be  obtained  at  DOE  Reading  Rooms 
located  at: 
U.S.  Department  of  Energy,  1141  S. 

Highway  160  No.  3.  Pahrump,  NV 

89048, 702-727-0896 
U.S.  Department  of  Energy,  100  North  E 

Avenue  &  State  Route  374,  Beatty,  NV 

89003,  702-553-2130 
U.S.  Department  of  Energy,  1000 

Independence  Ave,  SW,  Room  lE- 

190,  Washington,  DC  20585 

(Document  viewing  only,  for  copies 

call  1-800-225-6972.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Viability 
Assessment  of  a  Repository  at  Yucca 
Mountain  please  contact:  Allen  Benson, 
Director  of  Institutional  Affairs,  Yucca 
Mountain  Site  Characterization  Office, 
at  the  above  address,  by  telephone  at  1- 
800-225-6972.  or  by  e-mail  through  our 
Website  at  http://www.ymp.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Viability  Assessment  summarizes 
a  large  technical  body  of  work  from  field 
investigations,  laboratory  tests,  models, 
analyses,  and  engineering  that  is 
described  in  cited  references.  The 
Viability  Assessment  identifies  the 
uncertainties  relevant  to  the  technical 
defensibility  of  the  DOE  analyses  and 
designs,  the  approach  to  managing  these 
uncertainties,  the  status  of  work  toward 
the  site  recommendation  and  license 
apphcation,  plans  for  the  remaining 
work,  and  the  estimated  costs  of 
completing  a  license  application  and 
constructing  and  operating  a  repository. 

The  Viability  Assessment  is  not 
intended  to  be  a  decision  docimient,  but 
rather,  was  developed  as  a  program 
management  tool  and  milestone.  The 
Viability  Assessment  in  no  way 
constrains  further  DOE  investigations.  If 
new  or  different  issues  are  identified  in 
response  to  the  Viability  Assessment 
that  are  important  to  the  evaluation  of 
the  suitability  of  the  site,  DOE  will 
undertake  any  necessary  investigation 
into  those  issues. 

The  Viability  Assessment 

In  the  Fiscal  Year  1997  Energy  and 
Water  Development  Appropriations  Act 
Congress  required  the  EXDE  to  produce 
a  Viability  Assessment  of  the  work 
being  done  to  characterize  the  site  at 
Yucca  Mountain.  Nevada, 
approximately  100  miles  from  Las 
Vegas,  Nevada.  Congress  stipulated  that 
the  Viability  Assessment  include: 

"(1)  tlie  preliminary  design  concept  for  the 
critical  elements  for  the  repository  and  waste 
package; 

(2)  a  total  system  performance  assessment, 
based  upon  the  design  concept  and  the 
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scientific  data  and  analysis  available  by 
September  30, 1998,  describing  the  probable 
behavior  of  the  repository  in  the  Yucca 
Mountain  geological  setting  relative  to  the 
overall  system  performance  standards; 

(3)  a  plan  and  cost  estimate  for  the 
remaining  work  required  to  complete  a 
license  application:  and 

(4)  an  estimate  of  the  costs  to  construct  and 
operate  the  repository  in  accordance  with  the 
design  concept."  (Public  Law  104-206- 
September  30, 1996) 

The  Viability  Assessment  is  presented 
in  five  volumes.  Volume  1  provides  an 
introduction  to  the  assessment  and  a 
description  of  site  characteristics.  This 
includes  the  purpose  and  scope  of  the 
assessment;  a  description  of  the 
radioactive  waste  forms  destined  for 
geologic  disposal;  discussion  of  the 
technical  challenges  posed  by 
permanent  geologic  disposal;  a 
historical  perspective  of  the  disposal 
program;  and,  a  description  of  the  site 
at  Yucca  Mountain,  Nevada. 

Volume  2  presents  a  preliminary 
design  concept  for  the  repository  and 
waste  package.  The  discussion  and 
descriptions  include:  design  process 
and  design  bases;  the  preliminary 
design  concept  for  repository  surface 
and  subsurface  facilities,  and  the  waste 
package  with  associated  engineered 
barriers;  concepts  for  construction, 
operation,  monitoring,  and  closure  of  a 
repository;  design  flexibility 
considerations;  and,  major  design 
alternatives. 

Volume  3  is  a  total  system 
performance  assessment  of.a  repository 
at  Yucca  Mountain.  The  analyses  and 
discussion  include:  a  definition  of  total 
system  performance  assessment;  the 
objectives,  approach,  methodology  and 
base  case  results  of  the  performance 
assessment;  description  of  the 
development  of  the  components  of  the 
technical  model  used;  and.  sensitivity 
analyses  of  the  components  of  the 
performance  assessment. 

Volume  4  is  the  license  application 
plan  and  cost  for  licensing  a  repository 
at  Yucca  Motintain.  This  includes:  a 
rationale  for  the  technical  work  needed 
to  complete  the  Ucense  application;  a 
description  of  technical  work  plans  for 
further  site  investigations,  design  and 
performance  assessment  analyses;  and,  a 
discussion  of  statutory,  regulatory  and 
support  activities  needed  to  complete  a 
license  application  process.  In  addition, 
the  costs  and  schedule  to  complete  the 
work  are  described. 

Volume  5  is  a  description  of  the  costs 
to  construct  and  operate  a  repository  at 
Yucca  Mountain.  This  volume  includes 
discussion  and  tables  on:  cost  elements; 
project  phases;  major  assumptions;  and 
an  integrated  cost  summary. 


An  Overview  will  accompany  the 
Vfability  Assessment.  The  Overview  is 
intended  to  summarize  the  over  1.400 
pages  of  material  contained  in  the 
Viability  Assessment  in  a  less  technical 
format. 

All  five  volumes  contain  citations  to 
references  used  to  prepare  the 
document.  These  references,  or 
supporting  documents,  may  be  found 
through  the  following  Internet  address 
<http://www.ymp.gov/va.htm. 
Documents  which  are  DOE  products  are 
available  electronically  on  the  Internet 
home  page.  Other  reference  documents 
are  listed  with  information  intended  to 
assist  researchers  in  finding  the 
documents  through  a  public  library- 

Based  on  the  resuUs  of  the  Viability 
Assessment,  the  Department  believes 
that  scientific  and  technical  work  at 
Yucca  Mountain  should  proceed.  The 
Viability  Assessment  is  not  a  decision 
on  Yucca  Mountain.  It  will,  however, 
provide  a  road  map  for  future  work 
necessary  to  support  a  decision  in  2001 
on  whether  to  recommend  the  site  to  the 
President  for  development  as  a 
repository. 

Issued  in  Washington,  D.C.  December  21. 
1998. 

Lake  H.  Barrett, 

Acting  Director.  Office  of  Civilian  Radioactive 
Waste  Management. 
IFR  Doc.  99-88  Filed  1-4-99;  8:45  am) 
BILUNO  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Notice^ 

summary:  In  this  notice,  the  Department 
of  Energy  (DOE  or  Department)  is 
forecasting  the  representative  average 
unit  costs  of  five  residential  energy 
sources  for  the  year  1999.  The  five 
sources  are  electricity,  natural  gas,  No. 
2  heating  oil,  propane,  and  kerosene. 
The  representative  unit  costs  of  these 
energy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products  established  by  Part  B  of  Title 
III  of  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6291-6309 
(EPCA). 

EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 


February  4, 1999  and  will  remain  in 
effect  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  P.  Berlin.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Forrestal 
Building,  Mail  Station  EE-43, 1000 
Independence  Avenue.  SW, 
Washington.  DC  20585-0121,  (202) 
586-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72. 1000  Independence  Avenue.  SW, 
Washington,  DC  20585-0103.  (202) 
586-9507 
SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  EPCA  (Act) '  requires  that 
DOE  prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 
operating  costs  or  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act. 
These  test  procedures  are  found  in  10 
CFR  Part  430.  Subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs  of 
energy  needed  to  operate  such  product 
during  such  cycle.  The  section  further 
requires  DOE  to  provide  information 
regarding  the  representative  average 
unit  costs  of  energy  for  use  wherever 
such  costs  are  needed  to  perform 
calculations  in  accordance  with  the  test 
procedures.  Most  notably,  these  costs 
are  used  under  the  Federal  Trade 
Commission's  appliance  labeling 
program,  established  by  section  324  of 
the  Act.  and  in  connection  with 
advertisements  of  appliance  energy  use 
and  energy  costs,  which  are  covered  by 
section  323(c)  of  the  Act. 

The  Department  last  published 
representative  average  unit  costs  of 
residential  energy  for  use  in  the  Energy 
Conservation  Program  for  Consumer 
Products  Other  Than  Automobiles  on 
December  8. 1997  (62  FR  64574). 
Effective  February  4, 1999,  the  cost 
figures  published  on  December  8, 1997, 
will  be  superseded  by  the  cost  figures 
set  forth  in  this  notice. 

The  Department's  Energy  Information 
Administration  (ELA)  has  developed  the 
1999  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas.  No. 
2  heating  oil,  propane  and  kerosene 
prices  found  in  this  notice.  The  cost 
projections  for  heating  oil,  electricity, 
and  natural  gas  are  found  in  the  fourth 
quarter,  1998.  ELA  Short-Term  Energy 


>  References  to  the  "Act"  refer  to  the  Energy 
Policy  and  Conservation  Act.  as  amended.  42  U.S.C 
$$6291-6309. 
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Outlook.  DOEjEIA-0226  {98/4Cy  and 
reflect  the  midl-price  scenario. 
Projections  for  residential  propane  and 
kerosene  prices  are  derived  from  their 
relative  prices  to  that  of  heating  oil, 
based  on  1997  javerages  for  these  three 
fuels.  The  sounce  for  these  price  data  is 
the  September  1998  Monthly  Energy 
flevi"ew(DOE/8lA-0035(97/09).  The 


Short-Term  Energy  Outlook  and  the 
Monthly  Energy  Review  are  available  at 
the  National  Energy  Information  Center, 
Forrestal  Building,  Room  lF-048, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-8800. 
The  1999  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  Section  323(bK4)  of  the  Act 


and  will  become  effective  February  4, 
1999.  They  will  remain  in  effect  until 
further  notice. 

Issued  in  Washington,  DC.  on  December  1, 
1998. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 


Table 


Electricity  ... 
Natural  gas 


No.  2  Heating  Oil 

Propane  

Kerosene  


1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources 

[1999] 


Type  of  energy 


Per  million 
Btu> 


$24.09 
6.88 

6.42 
8.43 
7.70 


In  commonly  used 
terms 


8.22c/kWh  2  J 
68.8c/therm  *  or 
S7.07/MCF'* 
89c/gallon '' 
77c/gallon » 
Sl.04/gallon» 


'  Btu  stands  for  British  thermal  units. 
'  kWh  stands  for  kilowatt  hour. 
3  1  kWh-3,412jBtu. 

*  1  therm- 100,(KO  Btu.  Natural  gas  prices  include  taxes. 
5MCF  stands  fOf  1,000  cubic  feet. 

*  For  the  purposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1  027  Btu 
^For  the  purposes  of  this  table,  one  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138  690  Btu 
"Fof  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91  333  Btu 
■For  the  purposes  of  this  table,  one  gallon  of  kerosene  has  an  energy  equivalence  of  135,000  Btu 


As  required  by  test 
procedure 


S.0822/kWh 
.00000688/Btu 

.00000642/Btu 
.00000843/Btu 
.00000770/Btu 


[PR  Doc.  99-89  F^ed  1- 

BILUNO  CODE 


-99;  8:45  am] 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 1 3-000] 


Algonquin  LNGi  Inc.;  Notice  of 
Application 

December  29,  199i. 

Take  notice  that  on  December  14, 
1998,  Algonquii^  LNG.  Inc.  (Algonquin 
LNG).  5400  Wesiheimer  Court.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP99-1 13-000  ^  application  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  and 
the  Commission  s  Rules  and  Regulations 
for  a  certificate  qf  public  convenience 
and  necessity  anid  abandonment 
authority  in  ordir  to  modernize  its 


ProvkJence  Gas 

Boston  Gas  

ConEd  


Totals 


Algonquin  LNG 
storage  capacity 


Providence.  Rhode  Island  LNG  Plant  by 
the  replacement  and  modification  of 
various  facilities  in  order  to  more 
efficiently  provide  its  certificated 
services.  The  details  of  Algonquin 
LNG's  proposal  are  more  fully  set  forth 
in  its  application  which  is  on  file  at  the 
Commission  and  available  for  public 
inspection. 

Specifically.  Algonquin  LNG  seek 
authority  to: 

(1)  Replace  its  existing  low  pressure 
vaporization  system; 

(2)  Abandon  the  existing  vaporization 
system  and  other  related  facilities; 

(3)  Construct,  own  and  operate  a  boll- 
off  handling  system  and  ancillary 
facilities; 

(4)  Abandon  its  existing  Rate 
Schedule  X-4  service  for  The 
Providence  Gas  Company  (Providence 
Gas); 

(5)  Enter  into  an  agreement  under 
which  Providence  Gas  would  provide 


firm  displacement  service  for  Algonquin 
LNG  on  behalf  of  Algonquin  LNG's 
other  customers; 

(6)  Modify  Rate  Schedule  FST-LG  to 
provide  for  an  incremental  reservation 
surcharge  in  order  to  recover  the  cost  of 
the  redelivery  service  across  Providence 
Gas's  system;  and. 

(7)  Any  other  authorization  which 
may  be  deemed  necessary  for 
implementation  of  the  proposal 
contained  herein. 

To  ensure  an  in-service  date  by  the 
start  of  the  1999-2000  winter  heating 
season.  Algonquin  LNG  requested  a 
final  certificate  by  May  1. 1999. 

Algonquin  LNG  included  in  its 
application  long-term  Rate  Schedule 
FST-LG  service  agreements  with 
Providence  Gas,  Boston  Gas  Company 
(Boston  Gas)  and  Consolidated  Edison 
Company  of  New  York  (ConEd)  as 
follows: 


Customer 


Contract  stor- 
age quantity 
(Dth) 


600.000 

1.159.664 

500.000 


2.259.664 


Maximum 
daily  witfv 
drawal  quan- 
tity (Dth/d) 


95.000 
35,000 
20.000 


150,000 


Contract  \erm 


10  years. 
8  years. 
10  years. 


I  itates  that  all  of  the  Plant  has  been  fully  subscribed  by  the 

)f  the  Algonquin  LNG       above  customers. 


Algonquin  LNG  proposes  to  enter  into 
a  single  displacement  agreement  with 
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Providence  Gas  under  which  Algonquin 
LNG  will  transport  customer 
vaporization  volumes  from  the 
Algonquin  LNG  Plant  to  points  of 
interconnection  between  Providence 
Gas  and  Algonquin  LNG.  In  this  manner 
firm  and  interruptible  open  access 
customers  of  Algonquin  LNG  will  be 
able  to  obtain  gas  on  the  interstate 
pipeline  grid  with  a  single  vaporization 
nomination  to  Algonquin  LNG. 

In  order  to  provide  for  redelivery  of 
vaporization  and  boil-off  volumes  to 
Boston  Gas  and  ConEd,  Algonquin  LNG 
is  proposing  to  obtain  a  displacement 
service  from  Providence  Gas,  with  a 
daily  contract  quantity  of  55,000  Dth  of 
vaporization  and  2,800  Dth  of  boil-off 
quantities  and  an  annual  contract 
quantity  of  1,659.664  Dth/d.  Providence 
Gas  would  charge  Algonquin  LNG  a 
monthly  demand  charge  of  $69,153. 
Providence  Gas  will  also  charge  an 
overrun  charge  of  $0.25  per  Dth  for 
amounts  displaced  in  excess  of  the 
aimual  contract  quantities.  Algonquin 
LNG  in  turn  proposes  to  charge  firm 
customers  who  elect  displacement  a 
reservation  fee  surcharge  of  $0.0417  per 
Dth  per  month  based  on  their  respective 
in-tank  capacities  and  $0.25  per  Dth  for 
overruns  in  excess  of  the  Contract 
Storage  Quantity.  Algonquin  LNG's 
interruptible  displacement  customers 
will  pay  $0.50  per  Dth  vaporized  which 
is  a  100%  load  factor  equivalent  of  the 
reservation  surcharge. 

The  modifications  proposed  by 
Algonquin  LNG  are  limited  to  the 
Algonquin  LNG  Plant  site  and  involve 
the  replacement  of  various  Algonquin 
LNG  Plant  components  and  the  addition 
of  certain  ancillary  facilities.  Algonquin 
LNG  states  that  truck  receipts  into  and 
deliveries  from  the  Algonquin  LNG 
Plant  would  not  change. 

Algonquin  LNG  proposes  to  add 
additional  equipment  and  to  replace 
existing  equipment  at  the  Plant.  The 
new  facilities  include  a  vaporization 
system  with  a  slight  increase  in 
deliverability,  replacement  of  the 
existing  boil  off  system  and  certain 
improvements  to  the  control  and 
monitoring  facilities.  Algonquin  LNG 
states  that  except  for  the  increased 
capability  of  the  new  vaporization 
system,  most  of  the  new  facilities 
represent  needed  updates  or  normal 
additions  to  the  plant.  Algonquin  LNG 
intends  to  rebuild  the  existing  LNG 
pumps,  but  in  the  alternative,  it  will 
replace  them  if  it  should  be  determined 
after  inspection  of  the  pump  internals 
that  replacement  is  more  economical 
than  rebuilding.  Two  of  the  three  new 
LNG  vaporizers  proposed  will  replace 
the  capacity  of  the  existing  three  units. 


Providence  Gas  has  provided  and 
been  responsible  for  boil  off  handling 
facilities.  Under  the  proposed  project, 
Algonquin  LNG  will  assume 
responsibility  for  the  boil  off  handling 
system  and  will  install  new  piping,  heat 
exchangers,  compressors  and  a  standby 
emergency  generator  on  the  Algonquin 
LNG  Plant  site.  With  the  exception  of 
the  change  in  responsibility,  this  is 
simply  a  replacement  of  the  existing 
boil  off  system. 

The  majority  of  the- remaining 
proposed  facilities  are  replacements  for 
existing  control  and  monitonng  systems 
that  are  designed  to  improve  and  update 
the  control  and  monitoring  capabilities 
at  the  Algonquin  LNG  Plant.  Algonquin 
LNG  proposes  to  replace  the  existing 
vaporizers  and  portions  of  the  cryogenic 
piping  downstream  of  the  LNG  pumps 
and  will  remove  that  equipment  from 
the  site.  No  changes  to  the  storage  tank 
capacity  or  facilities  supporting  trucking 
activity  are  proposed.  To  ensure 
continued  reliability  Algonquin  LNG 
intends  to  conduct  a  thorough  external 
inspection  of  the  tank  and  perform  any 
necessary  maintenance.  Only  limited 
non-jurisdictional  facility  changes  will 
be  required  by  Providence  Gas  as  a 
result  of  the  proposals  included  herein. 
Providence  Gas  will  be  required  to  make 
certain  modifications  to  its  existing 
Allen  Avenue  plant  regulator  station.  In 
addition.  Providence  Gas  plans  to  retire 
its  boil  off  compressors  and  certain 
structures. 

All  of  these  facilities  are  located  on 
Providence  Gas's  land  adjacent  to  the 
Algonquin  LNG  Plant.  Algonquin  LNG 
states  that  its  existing  land  lease  for  the 
Algonquin  LNG  Plant  site,  effective 
October  1, 1971,  terminates  on  its  own 
terms  by  September  30,  2001.  A  new 
land  lease  agreement  is  being  negotiated 
which  would  become  effective  with  the 
proposed  in-service  date  of  November  1, 
1999,  and  would  provide  for  a  terra  of 
twenty  years  and  an  option  by 
Algonquin  LNG  to  extend  the  land  lease 
for  an  additional  ten  years.  The  new 
land  lease  will  require  Algonquin  LNG 
to  provide  monthly  payments  to 
Providence  Gas  of  $20,000  through  the 
term  of  the  lease.  In  cormection  with  the 
termination  and  renegotiation  of  the 
various  agreements  with  Providence 
Gas,  Algonquin  LNG  states  it  has  agreed 
to  pay  Providence  Gas  a  one-time 
payment  of  $2.6  million,  in  addition  to 
the  lease  payment  and  reservation  fees 
agreed  upon  by  the  parties. 

Algonquin  LNG  proposes  to  provide 
service  utilizing  the  new  and  existing 
facilities  under  its  existing  open-access 
service  Rate  Schedules  FST-LG  and 
IST-LG  of  its  First  Revised  Volume  No. 
I  Tariff.  Algonquin  LNG  proposes 


certain  tariff  provisions  to  effectuate  the 
new  services.  Algonquin  LNG  states  that 
it  intends,  in  any  future  Algonquin  LNG 
rate  proceeding,  that  the  cost  of  the 
proposed  facilities  would  be  included  in 
Algonquin  LNG's  total  rate  base. 

Algonquin  LNG  states  that  the 
environmental  impact  of  the  proposed 
project  will  be  minimal.  All  of  the 
construction  will  take  place  within  a 
site  that  has  been  dedicated  to  industrial 
use  for  over  a  century.  The  continuing 
impacts  of  the  operation  of  the 
Algonquin  LNG  Plant  would  be  little 
affected  by  the  proposed  Algonquin 
LNG  Plant  modifications.  Most  pumps, 
compressors  and  the  emergency 
generator  will  be  housed  in  buildings 
that  will  mitigate  noise  impacts. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  tjefore 
January  19.  1999.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  maiUng 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
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able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  Kill  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  end  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  furthef  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdictiop  conferred  upon  the 
Federal  Energi  Regulatory  Commission 
by  Sections  7  ind  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  withoikt  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commissidn  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commis^on  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  pnocedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Algonquin  LNG  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Wal$on,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-60  Piled  1-4-99;  8:45  am] 

■MJJNQ  COM  t7174>1-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-1 24-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanltet 
Auttiorization  i 

December  29. 1938. 

Take  notice  tiat  on  December  18, 
1998,  Tennessee  Gas  Pipeline  Company 
(Teimessee),  Popt  Office  Box  2511, 
Houston,  Texas i 77252.  filed  in  Docket 
No.  CP99-124-<)00  a  request  pursuant  to 
Sections  157.20P  and  157.212  of  the 
Commission's  I^egulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install  two 
twelve-inch  tapi.  electronic  gas 
measurement,  communications 
equipment,  approximately  seventy  feet 


of  twelve-inch  interconnecting  pipeline 
and  appurtenances  to  establish  a 
delivery  point  Caledonia  Power  L.L.C., 
an  electric  power  generator,  located  in 
Lowndes  County,  Mississippi. 
Tennessee  makes  such  request  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-4 13-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission. 

Termessee  proposes  to  install  the 
delivery  point  on  its  existing  system, 
near  Milepost  546-1+14.3  and  546- 
2+14.3  in  Lowndes  County  to  satisfy 
Caledonia's  request  for  natural  gas 
service.  Tennessee  proposes  to  provide 
a  combination  of  firm  and  interruptible 
transportation  service  to  the  shipper  or 
shippers  serving  Caledonia.  It  is 
indicated  that  such  services  will  be 
provided  pursuant  to  Tennessee's  Order 
436  blanket  transportation  certificate 
issued  in  Docket  No.  CP87-1 15-000  and 
Tennessee's  Rate  Schedules  IT  and  FT- 
A.  Tennessee  avers  that  the  volumes  to 
be  delivered  at  this  delivery  point  will 
be  within  the  shipper  or  shippers 
contract  quantity  and  therefore  within 
the  certificated  entitlements  for  each 
shipper.  It  is  stated  that  Teiuiessee 
intends  to  deliver  up  to  135,000  Mcf 
(approximately  137,030  dekatherms)  per 
day  of  natural  gas  to  Caledonia. 

It  is  averred  that  Caledonia  will  own 
the  interconnecting  pipeline  and 
measurement  equipment,  and  that 
Caledonia  will  reimburse  Tennessee  for 
the  cost  of  constructing  this  meter 
station  which  is  estimated  to  cost 
approximately  $981,000. 

Any  person  or  the  Conunission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-61  Filed  1-4-99;  8:45  am] 

MUINQ  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 25-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Auttiorization 

December  29, 1998.        , 

Take  notice  that  on  December  18, 
1998,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  new  metering  facility  for 
use  in  measuring  natural  gas  deliveries 
to  an  LDC,  all  as  more  fully  set  forth  in 
the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Williston  Basin  would 
install  a  new  meter  within  the  confines 
of  an  existing  building  at  the  Border 
Station  in  Big  Horn  County,  Wyoming, 
to  measiire  gas  deliveries  prior  to  such 
gas  entering  Montana-Dakota  Utilities 
Company's  (Montana-Dakota) 
distribution  system.  Montana-Dakota 
serves  Phoenix  Production  (Phoenix) 
with  natiu^l  gas  to  fuel  Phoenix's  oil 
treaters  and  separators  in  the  Torchlight 
Field  in  Big  Horn  County.  The  new 
meter  station  would  eliminate  the 
possibility  of  unmeasured  and  unbilled 
gas  losses  through  Montana-Dakota's 
distribution  line. 

The  estimated  cost  for  the  installation 
of  the  meter  proposed  is  $660.00. 
Williston  Basin  does  not  anticipate  that 
the  additioa  of  the  proposed  facility 
would  have  any  significant  effect  on  its 
peak  day  or  annual  requirements  and 
capacity.  Williston  Basin  also  states  that 
the  volumes  to  be  delivered  are  within 
the  contractual  entitlements  of  the 
customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  tiled  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
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shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-62  Filed  1-4-99:  8:45  am] 

BILUNO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG98-81  -000,  et  al.] 

Indiantown  Cogeneration,  LP.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  23, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Indiantown  Cogeneration,  L.P. 

(Docket  No.  EG98-81-0001 

On  December  15, 1998,  Indiantown 
Cogeneration,  L.P.  (Indiantown)  filed  a 
notice  of  change  in  facts  to  reflect  a 
certain  departure  from  the  facts  the 
Commission  relied  upon  in  granting 
exempt  wholesale  generator  status  to 
Indiantown. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  The  United  Illuminating  Company 
Wisvest-Connecticut,  LLC  Fitchburg 
Gas  and  Electric  Light  Company 

[Docket  Nos.  EC99-1 7-000  and  ER99-977- 
000) 

Take  notice  that  on  December  21, 
1998,  the  United  Illuminating  Company 
(United  Illuminating),  Wisvest- 
Connecticut,  LLC  (Wisvest-Comiecticut) 
and  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  (the  Applicants) 
jointly  and/or  individually  submitted 
for  filing,  pursuant  to  Sections  203  and 
205  of  the  Federal  Power  Act,  and  Parts 
33  and  35  of  the  Commission's 
regulations,  applications  and  rate 
schedules  in  connection  with  the 
divestiture  by  United  Illuminating  of 
substantially  all  of  its  fossil  electric 
generation  assets  by  sale  to  Wisvest- 
Connecticut,  all  pursuant  to  a  series  of 
agreements  dated  October  2, 1998.  In 
addition,  Fitchburg  seeks  approval  of 
the  transfer  to  United  Illuminating,  for 
sale  to  Wisvest-Connecticut,  of 
Fitchburg's  4.5%  interest  in  the  New 
Haven  Harbor  Station,  one  of  the 
electric  generation  assets  that  United 
Illuminating  is  divesting. 


In  addition  to  approval  of  the 
disposition  of  the  transmission  facilities 
associated  with  the  divestiture  of  the 
generation  assets,  United  Illuminating 
and  Wisvest-Connecticut  seek  approval 
for  United  lUuminating's  assignment  of 
certain  wholesale  power  sales 
agreements  to  Wisvest-Connecticut. 
Certain  Applicants  further  filed  the 
following  agreements:  (1)  a  Power 
Supply  Agreement  pursuant  to  which 
Wisvest-Connecticut  will  supply 
wholesale  transition  service  and  related 
ancillary  services  to  United 
Illuminating;  (2)  a  Purchased  Power 
Agreement  pursuant  to  which  United 
Illuminating  will  transfer  the  output 
associated  with  its  interest  in  the  fossil 
generation  assets  to  Wisvest- 
Connecticut  in  the  event  the  divestiture 
transaction  does  not  close  by  12:01  a.m., 
April  1,  1999;  and  (3)  an 
Interconnection  Agreement  providing 
for  the  interconnection  of  the  generating 
facilities  and  for  various  physical 
arrangements  at  the  sites  in  question. 

Copies  of  the  entire  filing  have  been 
served  on  the  regulatory  agencies  in  the 
State  of  Connecticut,  Commonwealth  of 
Massachusetts  and  State  of  New 
Hampshire. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Gauley  River  Power  Partners,  L.P. 

[Docket  No.  EG99-1 7-000] 

Take  notice  that  on  December  3,  1998. 
Gauley  River  Power  Partners.  L.P.  filed 
a  Notice  of  Withdrawal  of  Application 
for  Determination  of  Exempt  wholesale 
Generator  Status. 

Comment  date:  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  PDC-El  Paso  Milford  LLC 

[Docket  No.  EG99-29-O00] 

Take  notice  that  on  November  24, 
1998,  PDC-El  Paso  Milford  LLC  (the 
Applicant)  filed  an  application  for 
status  as  an  exempt  wholesale  generator 
status  pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  will  construct  and  own 
an  eligible  generating  facility  (a  natural 
gas-fired  electric  generation  facility, 
including  ancillary  and  appurtenant 
structures,  with  a  nominal  average 
annual  output  of  544-MW)  to  be  located 
on  a  site  in  the  City  of  Milford. 
Connecticut. 

Comment  date:  January  12. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 


Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  CH  Resources,  Inc. 

[Docket  No.  £099-30-000] 

Take  notice  that  on  December  7, 1998, 
CH  Resources,  Inc.  (Resources)  filed  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  all  as  more  fully  explained  in  the 
Application. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Gauley  River  Power  Partners,  L.P. 

[Docket  No.  EG99-31-000] 

Take  notice  that  on  December  8, 1998. 
Gauley  River  Power  Partners.  L.P. 
(GRPP)  filed  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  365 
of  the  Commission's  regulations. 

GRPP,  a  Vermont  limited  partnership, 
is  an  indirect  wholly-owned  subsidiary 
of  Catamount  Energy  Corporation, 
which  in  turn  is  a  wholly-owned 
subsidiary  of  Central  Vermont  Public 
Service  Corp..  both  Vermont 
corporations. 

GRPP  will  operate,  indirectly  through 
a  Catamount  Operations,  Inc.,  an 
affiliate  as  defined  in  Section  2(a)(ll)(B) 
of  the  Public  Utility  Holding  Act  of 
1935.  a  hydroelectric  project  with  an 
installed  nameplate  capacity  of  80  IVIW 
to  be  located  on  the  Gauley  River  in 
Nicholas  County.  West  Virginia  and 
owned  by  the  City  of  Summersville, 
West  Virginia.  The  Facility  consists  of 
one  penstock,  17  feet  in  diameter, 
connected  to  the  existing  outlet  of  one 
Howell-Bunger  valve  conduit  of  the 
Army  Corps  of  Engineers'  Summersville 
Dam,  a  powerhouse  containing  two  40 
MW  Francis  hydraulic  turbines;  a  valve 
house  with  one  Howell-Bunger  valve, 
and  a  trailrace.  The  Facility  will  also 
include  a  step-up  transformer, 
associated  breakers  and  metering 
equipment  and  an  approximately  10- 
mile-long  69  kV  transmission  line  that 
is  required  to  connect  the  Facility  to  the 
transmission  system  of  the  Appalachian 
Power  Company. 

Comment  date:  January  12.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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7.  Catamounlj  Operations,  Inc. 

(Docket  No.  EGB9-32-O00I 

Take  noticd  that  on  December  8, 1998, 
Catamount  Operations,  Inc.  (COI)  filed 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  P4rt  365  of  the 
Commission's  regulations. 

COI.  a  Vermont  corporation,  is  owned 
by  Catamound  Energy  Corporation,  a 
Vermont  corporation,  and  Gauley  River 
Power  Partneijs,  L.P.,  a  Vermont  limited 
partnership  and  indirect  wholly-owned 
subsidiary  of  (^tamount  Energy 
Corporation.  Catamount  Energy 
Corporation  is  a  wholly-owned 
subsidiary  of  Central  Vermont  Public 
Service  Corp.,  also  a  Vermont 
corporation. 

COI  will  operate  a  hydroelectric 
project  with  an  installed  nameplate 
capacity  of  80  MW  to  be  located  on  the 
Gauley  River  i  i  Nicholas  County,  West 
Virginia  and  olvned  by  the  City  of 
Summersvillej  West  Virginia.  The 
Facility  consists  of  one  penstock,  17  feet 
in  diameter,  c(  nnected  to  the  existing 
outlet  of  one  h  owell-Bunger  valve 
conduit  of  the  ^rmy  Corps  of  Engineers' 
Summersville  Dam;  a  powerhouse 
containing  twc  40  MW  Francis 
hydraulic  turb  nes;  a  valve  house  with 
one  Howell-burger  valve;  and  a  tailrace. 
The  Facility  w  11  also  include  a  step-up 
transformer,  as  sociated  breakers  and 
metering  equipment  and  an 
approximately  10-mile-long  69  kV 
transmission  line  that  is  required  to 
connect  the  Fa  :ility  to  the  transmission 
system  of  the  /  ppalachian  Power 
Company. 

Comment  date:  January  12,  1999,  in 
accordance  wit  h  Standard  Paragraph  E 
at  the  end  of  th  s  notice.  The 
Commission  w  11  limit  its  consideration 
of  comments  tc  those  that  concern  the 
adequacy  or  ac  niracy  of  the  application. 

8.  Energy  East  South  Glens  Falls.  LLC 

IDocicet  No.  EG94-33-OOOJ 

On  December  8,  1998,  Energy  East 
South  Glens  Falls,  LLC.  (applicant) 
having  an  address  at  2  Court  Street, 
Binghamton,  N>w  York  13901,  filed 
with  the  Feders  1  Energy  Regulatory 
Commission  an  application  for 
determination  (if  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  applican :  is  a  limited  liability 
company  that  v  ill  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning 
and  operating,  in  eligible  facility  in 
South  Glens  Fa  Is,  New  York.  The 
facility  will  consist  of  a  60-MW, 
combined-cycle  cogenerating  facility 
fueled  primarily  by  natural  gas.  The 


facility  will  include  such 
interconnection  components  as  are 
necessary  to  interconnect  the  facility 
with  Niagara  Mohawk  Power 
Corporation. 

Comment  date:  December  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  FPL  Energy  Maine  Hydro  LLC 

[Docket  No.  EG99-35-O001 

Take  notice  that  on  December  11, 
1998,  FPL  Energy  Maine  Hydro  LLC  of 
700  Universe  Blvd.,  Juno  Beach,  Florida 
33408,  filed  with  the  Federal  Energy 
Regulatory  Commission,  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Energy  Maine  Hydro  LLC,  a 
Delaware  limited  liabihty  company, 
proposes  to  acquire,  own  and  operate  21 
licensed  hydroelectric  projects,  one 
exempt  hydroelectric  project,  and  seven 
storage  projects  located  in  the  State  of 
Maine  and  to  sell  electric  energy  at 
wholesale.  The  facilities  are  currently 
owned  by  Central  Maine  Power 
Company  and  its  affiliates.  The  Maine 
Public  Utilities  Commission  has  issued 
an  order  finding  that  allowing  the 
facilities  to  be  eligible  facilities  will 
benefit  consumers,  is  in  the  public 
interest  and  does  not  violate  state  law 
[Central  Maine  Power  Company,  Docket 
No.  98-058.  November  25,  1998). 

Comment  date:  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  FPL  Energy  Mason  LLC 

(Docket  No.  EG99-36-0001 

Take  notice  that  on  December  11, 
1998,  FPL  Energy  Mason  LLC  of  700 
Universe  Blvd.,  Juno  Beach,  Florida 
33408,  filed  with  the  Federal  Energy 
Regulatory  Commission,  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Energy  Mason  LLC,  a  Delaware 
limited  liability  company,  proposed  to 
own  and  operate  the  Mason  Station, 
consisting  of  five  oil-fired  steam  units  in 
Wiscasset,  Maine.  The  units  currently 
are  owned  by  Central  Maine  Power 
Company.  The  Maine  Public  Utilities 
Commission  has  found  that  allowing 
these  facilities  to  be  eligible  facilities 
will  benefit  consumers,  is  in  the  public 
interest  and  does  not  violate  state  law 
(Central  Maine  Power  Company,  Docket 
No.  98-058,  November  25.  1998). 


Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

11.  FPL  Energy  Wyman  LLC 

(Docket  No.  EG99-3  7-000) 

Take  notice  that  on  December  11. 
1998.  FPL  Energy  Wyman  LLC  of  700 
Universe  Blvd.,  Juno  Beach,  Florida 
33408,  filed  with  the  Federal  Energy 
Regulatory  Commission,  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Energy  Wyman  LLC,  a  Delaware 
limited  liability  company,  proposed  to 
own  and  operate  the  W.F.  Wyman 
Station  Units  1,  2  and  3  located  in 
Yarmouth,  Maine.  The  units  are 
currently  owned  by  Central  Maine 
Power  Company.  The  Maine  Public 
Utilities  Commission  has  found  that 
allowing  these  facilities  to  be  eligible 
facilities  will  benefit  consumers,  in  the 
public  interest  and  does  not  violate  state 
law  [Central  Maine  Power  Company, 
Docket  No.  98-058,  November  25,  1998. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

12.  FPL  Energy  Wyman  IV  LLC 

[Docket  No.  EG99-38-000) 

Take  notice  that  on  December  11, 
1998,  FPL  Energy  Wyman  IV  LLC  of  700 
Universe  Blvd.,  Juno  Beach,  Florida 
33408,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Energy  Wyman  FV  LLC  is  a 
Delaware  limited  liability  company  and 
proposed  to  acquire  a  59.1547 
percentage  interest  in  the  W.F.  Wyman 
Unit  4  generating  facility  located  in 
Yarmouth,  Maine.  The  interest  is 
currently  owned  by  Central  Maine 
Power  Company.  The  Maine  Public 
Utilities  Commission  has  found  that 
allowing  the  facility  to  be  an  eligible 
facility  will  benefit  consumers,  is  in  the 
public  interest  and  does  not  violate  state 
law  [Central  Maine  Power  Company, 
Docket  No.  98-058.  November  25, 1998. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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13.  FPL  Energy  AVEC  LLC 

[Docket  No.  EG99-39-0001 

Take  notice  that  on  December  11. 
1998,  FPL  Energy  AVEC  LLC  of  700 
Universe  Blvd..  Juno  Beach.  Florida 
33408.  filed  writh  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Energy  AVEC  LLC.  a  Delawrare 
limited  liability  company,  proposes  to 
indirectly  own  and  operate  a  31  MW 
biomass  facility  located  in  Fort 
Fairfield.  Maine  through  the  purchase  of 
all  of  the  outstanding  common  stock  of 
the  Aroostook  Valley  Electric  Company. 
The  Aroostook  Valley  Electric  Company 
is  currently  owned  by  Central  Maine 
Power  Company.  The  Maine  Public 
Utilities  Commission  has  found  that 
allowing  the  biomass  generating  facility 
to  be  an  eligible  facility  will  benefit 
consumers,  is  in  the  public  interest  and 
does  not  violate  state  law  (Central 
Maine  Power  Company,  Docket  No.  98- 
058,  November  25.  1998. 

Comment  date;  January  12. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

14.  Aroostook  Valley  Electric  Company 

[Docket  No.  EG99-40-000J 

Take  notice  that  on  December  14, 
1998.  Aroostook  Valley  Electric 
Company  (AVEC).  83  Edison  Drive. 
Augusta.  Maine  04336  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

AVEC  is  a  Maine  corporation  and  a 
subsidiary  of  Central  Maine  Power 
Company  which  owms  and  operates  a  31 
MW  wood-fired  generating  facility 
located  in  Fort  Fairfield.  Maine.  AVEC 
will  become  a  wholly-owned  subsidiary 
of  FPL  Energy  AVEC  LLC  and  sell 
electric  energy  exclusively  at  wholesale. 
The  Maine  Public  Utilities  Commission 
has  found  that  allowing  the  biomass 
generating  facility  to  be  an  eligible 
facility  will  benefit  consumers,  is  in  the 
public  interest  and  does  not  violate  state 
law.  Central  Maine  Power  Company, 
Docket  No.  90-058.  Nov.  25. 1998. 

Comment  date:  January  12, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


15.  PSEG  PPN  Energy  Company  Ltd. 

[Docket  No.  EG99-4 1-000] 

Take  notice  that  on  December  14. 
1998.  PSEG  PPN  Energy  Company  Ltd. 
(PSEG  PPN).  with  its  principal  office  at 
608  St.  James  Court,  St.  Denis  Street, 
Port  Louis.  Mauritius  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

PSEG  PPN  is  a  company  organized 
under  the  laws  of  Mauritius.  PSEG  PPN 
will  be  engaged,  directly  or  indirectly 
through  an  affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935, 
exclusively  in  owning,  or  both  owning 
and  operating  a  gas  and/or  naphtha- 
fired  combined  cycle  generating  facility 
consisting  of  one  electric  generating  unit 
with  a  nameplate  rating  of 
approximately  347  megawatts  and 
incidental  facilities  located  in  Tamil 
Nadu,  India;  selling  electric  energy  at 
wholesale  and  engaging  in  project 
development  activities  with  respect 

thereto. 

Comment  date:  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

16.  Morgan  Generation  Company  LLC, 
Brush  Generation  Company  LLC 

[Docket  No.  £099-42-000) 

On  December  15,  1998,  Morgan 
Generation  Company  LLC.  (Morgan). 
1001  Louisiana  Street.  Houston,  Texas 
77002,  and  Brush  Generation  Company 
LLC  (Brush),  1001  Louisiana  Street, 
Houston,  Texas  77002  (collectively 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Morgan  intends  to  acquire  99  percent 
of  the  partnership  interests  in  Colorado 
Power  Partners  (CPP),  a  Colorado 
general  partnership  which  owns  the 
Brash  1  cogeneration  facility  located  in 
Brush,  Colorado.  The  remaining  one 
percent  interest  will  be  acquired  by 
Brush.  Upon  acquisition  of  the  interests 
in  CPP  by  Morgan  and  Brush,  the  Brush 
1  facility  will  be  engaged  exclusively  in 
the  generation  of  electric  energy  for  sale 
at  wholesale.  The  Brush  1  facility  is  a 
topping  cycle  cogeneration  facility 
consisting  of  two  25  megawatt  (MW)  gas 
turbines,  a  heat  recovery  steam 
generator,  a  30  MW  extraction- 
condensing  steam  turbine,  a  waste-heat 


steam  boiler,  a  steam-heat  exchanger 
and  waste-heat  hot  water  boilers.  Upon 
acquisition  of  the  interests  in  CPP  by 
Applicants,  the  Brush  1  Facility  will  be 
operated  by  Colorado  Cogen  Operators 
Limited  Liability  Company  pursuant  to 
an  operation  and  maintenance 
agreement. 

No  rate  or  charge  for,  or  in  connection 
with,  the  construction  of  the  Brush  1 
facility,  or  for  electric  energy  produced 
thereby  (other  than  any  portion  of  a  rate 
or  charge  which  represents  recovery  of 
the  cost  of  a  wholesale  rate  or  charge), 
was  in  effect  under  the  laws  of  any  State 
of  the  United  States  on  October  24. 
1992.  Copies  of  this  application  have 
been  served  upon  the  Public  Service 
Company  of  Colorado  and  the  Securities 
and  Exchange  Commission. 

Comment  date:  January  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

17.  CH  Resources,  Inc. 

[Docket  No.  EG99-43-000J 

Take  notice  that  on  December  16. 
1998,  CH  Resources,  Inc.  (Resources) 
filed  an  Application  for  Determination 
of  Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  rules  as  more  fully 
explained  in  the  Application. 

Comment  date:  January  12. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

18.  Indeck  Energy  Services  of  Clean, 
Inc. 

(Docket  No.  EG99-44-000I 

On  December  18,  1998,  Indeck  Energy 
Services  of  Olean,  Inc.  (Indeck  Energy). 
600  North  Buffalo  Grove  Road,  Suite 
300,  Buffalo  Grove,  Illinois  60089.  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Indeck  Energy  is  a  single  purpose 
entity  incorporated  under  the  laws  of 
the  State  of  Illinois.  Indeck  Energy  will 
be  engaged  exclusively  in  the  business 
of  operating  a  79  MW  eligible  facility 
located  in  Olean,  New  York,  and  selling 
electric  energy  at  wholesale,  as  these 
terms  are  defined  by  the  Federal  Energy 
Regulatory  Commission. 

Comment  dote;  January  12. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
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of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

19.  Indeck-OI(  !an  Limited  Partnership 

(Docket  No.  EG«  9-45-000) 

On  Decembiir  18.  1998,  Indeck-Olean 
Limited  Partni  rship  (Indeck-Olean),  600 
North  Buffalo  ^rove  Road,  Suite  300, 
Buffalo  Grove,  Illinois  60089,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commissicn's  regulations. 

Indeck-Oleai  is  a  Delaware  limited 
partnership  that  owns  a  79  MW 
generation  facility  located  in  Olean, 
New  York.  Indjck-Olean  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  or  o  jerating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  whol  jsale. 

Comment  date:  January  12, 1999.  in 
accordance  wilh  Standard  Paragraph  E 
at  the  end  of  th  is  notice.  The 
Commission  w  11  limit  its  consideration 
of  comments  tc  those  that  concern  the 
adequacy  or  ao:uracy  of  the  application. 

20.  Saba  Powe^  Company  (Private) 
Limited 

[Docket  No.  EG9<  -46-000) 

On  Decembei  21,  1998,  Saba  Power 
Company  (Priv.ite)  Limited.  (Applicant), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  (if  exempt  wholesale 
generator  statu;  pursuant  to  part  365  of 
the  Commission's  regulations. 

Applicant,  a  'akistan  limited  liability 
corporation  int(  mds  to  own  certain 
generating  facil  ties  in  Pakistan.  These 
facilities  will  cdnsist  of  a  124.7  M\V  oil 
fired  thermal  elsctric  generating  facility 
located  near  Fa:ouqabad,  Pakistan. 

Comment  dale:  January  12, 1999,  in 
accordance  witfc  Standard  Paragraph  E 
at  the  end  of  thi  s  notice.  The 
Commission  wi  1  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acquracy  of  the  application. 

21.  Tipitapa  Po  tver  Company  Ltd. 

(Docket  No.  EG99^  7-000) 

On  December  21,  1998,  Tipitapa 
Power  Compani'  Ltd.  (Applicant),  West 
Wind  Building.jP.O.  Box  1111.  Grand 
Cayman,  Cayman  Islands,  B.W.I. ,  filed 
with  the  Federa  Energy  Regulatory 
Commission  an  Application  for 
determination  o|f  exempt  wholesale 
generator  statusjpursuant  to  Part  365  of 
the  Commissioh's  regulations. 

Applicant,  a  dayman  Islands 
Corporation,  intends  to  build  and  own 
certain  power  generating  facilities  in 
Nicaragua.  These  facilities  will  consist 


of  a  50.9  MW  fuel  oil  fired  power  plant 
near  Managua,  Nicaragua. 

Comment  date:  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

22.  RockGen  Energy  LLC 

[Docket  No.  EG99-48-0001 

On  December  21, 1998,  RockGen 
Energy  LLC  (Applicant),  with  its 
principal  office  at  c/o  SkyGen  Energy 
LLC.  Edens  Corporate  Center,  650 
Dundee  Road,  Suite  350,  Northbrook, 
Illinois  60062.  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  will  be 
engaged  in  owning  and  operating  the 
RockGen  Energy  Center  consisting  of  an 
approximately  525  MW  natural  gas-fired 
simple-cycle  generation  facility  which 
will  be  constructed  in  either  Johnstown 
or  Christiana  Township,  Wisconsin.  The 
Applicant  also  states  that  it  will  sell 
electric  energy  exclusively  at  wholesale. 

Comment  date:  January  12, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

23.  Minnesota  Power,  Inc.,  Petitioner,  v. 
Northern  States  Power  Company, 
Respondent 

[Docket  No.  EL99-2O-O00I 

Take  notice  that  Minnesota  Power, 
Inc.  (Minnesota  Power)  on  December  21. 
1998.  tendered  for  filing  pursuant  to 
Rules  206  and  209  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure,  18  CFR 
385.206  and  385.209,  and  Sections  202, 
205,  206,  and  306  of  the  Federal  Power 
Act,  16  U.S.C.  §§824a,  824d,  824e, 
825e,  a  Complaint  and  Motion  To  Show 
Cause  against  Northern  States  Power 
Company  (N.P.). 

A  copy  of  this  document  has  been 
served  on  NSP. 

Minnesota  Power  is  asking  the  FERC 
to  enforce  a  FERC-approved  settlement 
agreement  by  requiring  NSP  to  join  the 
Midwest  ISO,  or,  in  the  alternative, 
requiring  NSP  to  adopt  the  Midwest  ISO 
tariff,  or  a  MAPP  regional  tariff  should 
one  be  approved.  Additionally, 
Minnesota  Power  is  requesting  the 
Commission  issue  an  Order  to  Show 
Cause  instructing  that  any  NSP 
Independent  Transmission  Company 
(ITC)  must  be  developed  in  compliance 


with  the  Commission's  ISO  principles. 
Finally,  Minnesota  Power  asks  the 
Commission  to  revoke  NSP's  market 
based  rate  authority  pending  its 
participation  in  the  Midwest  ISO. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ocean  State  Power  &  Ocean  State 
Power  II 

[Docket  Nos.  ER95-530-003.  ER95-53  3-000, 
ER97-1 890-002,  ER97-1 899-000) 

Take  notice  that  on  December  18, 
1998,  Ocean  State  Power  and  Ocean 
State  Power  11  (Ocean  State),  tendered 
for  filing  revised  tariff  sheets  that  reflect 
the  settlement  rates  in  the  above 
referenced  dockets. 

Comment  date:  January  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ocean  State  Power  &  Ocean  State 
Power  II 

(Docket  Nos.  ER95-530-004.  ER95-533-000, 
ER97-1 890-000,  ER97-1 899-000,  ER98- 
1717-000,  ER98-1 71 8-000] 

Take  notice  that  on  December  18, 
1998,  Ocean  State  Power  and  Ocean 
State  Power  II  (Ocean  State),  tendered 
for  filing  its  refund  compliance  report  in 
the  above-referenced  dockets. 

Comment  date;  January  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Florida  Power  Corporation 

[Docket  No.  ER97-4573-0021 

Take  notice  that  on  December  16, 
1998,  Florida  Power  Corporation 
tendered  for  filing  a  refund  report  in 
compliance  with  the  Commission's 
November  2, 1998,  order  approving  the 
Settlement  Agreement  in  Docket  No. 
ER97-45 73-000. 

Florida  Power  states  that  copies  of  its 
refund  report  have  been  served  on  all 
affected  customers  and  interested  state 
commissions. 

Comment  date:  January  6,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-950-000I 

Take  notice  that  on  December  18, 
1998,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Sonat  Power  Marketing  L.P.;  SCANA 
Energy  Marketing,  Inc.,  and  ^ 

Philadelphia  Electric  Company.  Service 
to  these  Eligible  Customers  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 
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CP&L  is  requesting  an  effective  date  of 
July  17, 1997,  for  the  agreement  with 
Sonat;  an  efiiective  date  of  March  23, 
1998,  for  the  agreement  with  SCAN  A; 
and  a  date  of  May  26, 1998,  for  the 
agreement  with  Philadelphia. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  8, 1999,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

28.  Carolina  Power  &  Light  Company 

(Docket  No.  ER99-951-O001 

Take  notice  that  on  December  18, 
1998,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Tennessee 
Valley  Authority  imder  the  provisions 
of  CP&L's  Market-Based  Rates  Tariff, 
FERC  Electric  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-000  and  approved  effective 
May  18, 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Western  Resources,  Inc. 

(Docket  No.  ER99-952-0001 

Take  notice  that  on  December  18, 
1998,  Western  Resources,  Inc.  (Western 
Resovuces),  tendered  for  filing 
agreements  between  Western  Resources 
and  Constellation  Power  Source  Inc. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  market-based  power 
sales  tariff  on  file  with  the  Commission. 

The  agreement  is  proposed  to  become 
effective  November  23, 1998. 

Copies  of  the  filing  were  served  upon 
Constellation  Power  Source  Inc.,  and 
the  Kansas  Corporation  Commission. 

Comment  date:  January  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  PacifiCorp 

[Docket  No.  ER99-953-0001 

Take  notice  that  on  Ctecember  18, 
1998,  PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  annual  facilities  charge  calculation 
under,  PacifiCorp  Rate  Schedule  FERC 
No.  298. 

PacifiCorp  requests  that  an  effective 
date  of  December  31, 1998,  be  assigned 
to  the  aimual  facilities  charge 
calculation. 


Copies  of  this  filing  were  supplied  to 
Southern  California  Edison  Company, 
Pacific  Gas  &  Electric  Company,  the 
Washington  Utilities  and  Transportation 
Commission,  the  PubUc  Utihty 
Commission  of  Oregon  and  the  Public 
UtiUties  Commission  of  the  State  of 
CaUfomia. 

Comment  date:  January  8,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Allegheny  Energy,  Inc. 

(Docket  No.  ER99-954-0001 

Take  notice  that  on  December  18. 
1998.  AYP  Energy,  Inc.  (AYP).  tendered 
for  filing  its  FERC  Electric  Rate 
Schedule  No.  1,  as  an  Amendment  to  its 
Market  Rate  Tariff  to  permit  sales  to  its 
affiliated  companies  pursuant  to  the 
Commission's  directives  on  affiliated 
sales. 

AYP  Energy.  Inc..  seeks  a  December  1. 
1998,  effective  date  for  the  amendment 
to  its  Market  Rate  Tariff. 
'    Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  PubUc 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  8, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-955-O001 

Take  notice  that  on  December  18, 
1998,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  two  executed  service 
agreements  under  the  PJM  Open  Access 
Tariff. 

The  effective  dates  of  these 
agreements  is  November  20, 1998.  the 
date  they  were  executed.  PJM  requests 
a  waiver  of  the  of  the  Commission's  60- 
day  notice  requirements. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date:  January  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER99-956-0001 
Take  notice  that  on  December  18, 

1998,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  a  notice  of 
cancellation  of  Rate  Schedule 
Supplement  No.  123,  to  Rate  Schedule 
FERC  No.  20.  The  cancellation  of  this 
rate  schedule,  effective  February  28. 

1999,  will  terminate  PacifiCorp  Power 
Marketing  Inc.'s  (PacifiCorp), 
membership  in  PJM. 


PJM  states  that  it  served  a  copy  of  its 
fiUng  on  all  of  the  members  of  PJM, 
including  PacifiCorp,  and  each  of  the 
state  electric  regulatory  commissions 
within  the  PJM  control  area. 

Comment  date:  January  8, 1999,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 


34.  Entergy  Services,  Inc. 

(Docket  No.  ER99-957-0001 

Take  notice  that  on  December  18, 
1998,  Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-to-Point 
Transportation  Agreement  both  between 
Entergy  Services,  Inc.,  as  agent  for  the 
Entergy  Operating  Companies,  and 
DePere  Energy  Marketing,  Inc. 

Comment  date:  January  8, 1999.  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

35.  Entergy  Services,  Inc. 

(Docket  No.  ER99-958-O00) 

Take  notice  that  on  December  18. 
1998.  Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Arkansas.  Inc.,  Entergy  Gulf 
States.  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Short-Term  Firm  Point-to- 
Point  Transportation  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  Illinois  Power  Company. 

Entergy  Services  requests  that  the 
Service  Agreement  be  made  effective  as 
a  rate  schedule  no  later  than  December 
1,1998. 

Comment  date:  January  8, 1999,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

36.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER99-959-0001 

Take  notice  that  on  December  18. 
1998.  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
service  agreements  establishing 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
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Copies  of  thi$  filing  were  served  upon 
TransAlta  Enei^  Marketing  (U.S.)  Inc., 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  January  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th^s  notice. 

37.  The  OaytonI Power  and  Light 
Company 

(Docket  No.  ER9g|-96(MX)0] 

Take  notice  t^at  on  December  18, 
1998,  The  Dayt0n  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
service  agreements  establishing  with 
TransAlte  Energy  Marketing  (U.S.)  Inc., 
as  customers  under  the  terms  of 
Dayton's  Open  Recess  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreemetits.  Accordingly, 
Dajrton  requests  waiver  of  the 
Commission's  nptice  requirements. 

Copies  of  this  Ifiling  were  served  upon 
with  TransAlta  tnergy  Marketing  (U.S.) 
Inc.,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  dati:  January  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385. 214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  datfe.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  fppropriate  action  to  be 
taken,  but  will  n<^t  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motioti  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  jare  available  for  public 
inspection. 

Linwood  A.  Watso^,  Jr., 

Acting  Secretary. 

(PR  Doc.  99-67  Filil  1-4-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-976-000,  et  al.] 

PG4E  Power  Service  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  24, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PG&E  Power  Services  Company 

(Docket  No.  ER99-976-000] 

Take  notice  that  on  December  21. 
1998,  PG&E  Power  Services  Company 
(PGPS),  tendered  for  filing  notification 
that  effective  December  31, 1998,  Rate 
Schedule  FERC  Nos.  1  through  7,  and 
any  supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PGPS  are  to  be  canceled. 

PGPS  requests  waiver  of  the  60-day 
notice  period  to  permit  the  notice  of 
cancellation  to  take  effect  December  31, 
1998. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  affected 
purchasers. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  New 
Mexico 

(Docket  Nos.  ER98-2862-000;  ER98-3376- 
000] 

Take  notice  that  on  December  21, 
1998,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  a 
response  to  the  deficiency  letter  issued 
by  the  Director,  Division  of  Rate 
Applications,  Office  of  Electric  Power 
Regulation  on  November  17, 1998, 
requesting  additional  information  in  the 
above  referenced  dockets. 

PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota)  and  (Wisconsin) 

(Docket  No.  ER99-974-000] 

Take  notice  that  on  December  21, 
1998,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 


tendered  for  filing  a  Firm  Transmission 
Service  Agreement  between  NSP  and 
atyofMedford,  WI. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1, 1999,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota)  and  (Wisconsin) 

(Docket  No.  ER99-975-000] 

Take  notice  that  on  December  21, 
1998,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Finn  Transmission 
Service  Agreement  between  NSP  and 
Southwestern  Public  Service. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
December  2, 1998,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  |}erson  wishing  to  b€M:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-65  Filed  1-4-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-961-000,  et  a!.] 

Vastar  Power  Marketing,  Inc.,  et  at.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  22, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Vastar  Power  Marketing,  Inc. 

(Docket  No.  ER99-961-000] 

Take  notice  that  on  December  17, 
1998,  Vastar  Power  Marketing,  Inc., 
tendered  for  filing  a  Motion  to  Reinstate 
FERC  Electric  Rate  Schedule  No.  1,  in 
which  it  seeks  the  reinstatement, 
effective  January  7, 1998,  of  the  rate 
schedule  authorizing  it  to  engage  in 
power  sale  transactions  at  market-based 
rates. 

Comment  date;  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tucson  Electric  Power  Company 

[Docket  No.  ER99-533-0001 

Take  notice  that  on  December  17, 
1998,  Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  Notice  of 
Withdrawal  of  revised  Open  Access 
Transmission  Tariff,  FERC  Tariff  No.  2, 
filed  on  November  6, 1998  in  the  above 
referenced  docket. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Illinois  Light  Company 
Complainant,  v.  Central  Illinois  Public 
Service  Company,  Union  Electric 
Company  and  Ameren  Services 
Company;  Respondents 

[Docket  No.  EL99-17-O00J 

Take  notice  that  on  December  18, 
1998,  pursuant  to  Pursuant  to  Sections 
205.  206,  306  and  309  of  the  Federal 
Power  Act  (16  U.S.C.  §§  824d,  824e, 
825e  and  825h),  and  Rules  206  and  207 
of  the  Rules  of  Practice  and  Procedure 
of  the  Federal  Energy  Regulatory 
Commission  (Commission),  18  CFR 
385.206  and  207.  Central  Illinois  Light 
Company  (CILCO),  a  local  distribution 
company  and  wholesale  transmission, 
capacity  and  energy  customer,  tendered 
for  filing  a  Complaint  against  its 
supplier  Central  IlUnois  Public  Service 
Company  (CIPS)  and  CIPS'  affiliates  and 
agents.  Union  Electric  Company  (UE) 
and  Ameren  Services  Company 
(Ameren  Services).  CILCO  stated  that 
this  is  an  action  to  enforce  compliance 
with  Interconnection  Agreements  and 


Service  Agreements  that  are  on  file  with 
the  Commission  and  to  remedy  CIPS' 
past  and  ongoing  breaches  of  these 
Agreements.  CILCO  stated  that  in 
knowing  and  purposeful  violation  of  its 
contracts  with  CILCO  and  of  its  filed 
rates  with  this  Commission,  CIPS  has 
failed  to  provide  for,  and  indeed  has 
resold  for  the  benefit  of  its  affiliated 
companies,  energy  from  capacity  that  it 
had  contracted  to  reserve  for  CILCO. 
CILCO  also  stated  that  CIPS  and  its 
affiliates  UE  and  Ameren  have  (1) 
violated  the  filed  rate  doctrine;  (2)  failed 
to  make  capacity  available  to  the 
customer  who  pays  for  and  relies  on  it; 
(3)  sold  such  capacity  twice  without 
customer  consent  or  customer  release  of 
the  capacity;  (4)  breached  contracts  on 
which  the  successful  operation  of  a 
deregulated  market  depends;  (5) 
contravened  the  "Golden  Rule"  by 
favoring  an  affiliate's  use  of  energy 
ahead  of  customers  with  contractual 
rights  to  the  energy;  and  (6)  mocked  the 
statutory  filing  requirements.  CILCO  has 
requested  relief  from  the  Commission. 
Comment  date:  January  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  are  also  due  on  or  before 
January  18, 1999. 

4.  Boston  Edison  Company 

(Docket  No.  ER99-757-O001 

Take  notice  that  on  December  17, 
1998,  Boston  Edison  Company  tendered 
for  filing  a  short-term  point-to-point 
umbrella  service  agreement  with 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
in  compliance  with  a  December  9, 1998, 
Commission  letter  requesting  additional 
information. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  SE  Holdings,  L.L.C. 

[Docket  No.  ER99-930-0001 

Take  notice  that  on  December  16, 
1998,  SE  Holdings  LLC,  of  Pittsburgh, 
Pennsylvania  tendered  for  filing  a 
revised  market  based  rate  schedule  for 
the  sale  of  capacity  and  energy  at 
wholesale  pursuant  to  negotiated 
agreements. 

Strategic  Holdings,  L.L.C.,  requests 
waiver  of  the  Commission's  Regulations 
such  that  the  agreement  can  be  made 
effective  as  of  the  date  of  Commission 
approval  of  a  Section  203  Application 
being  filed  concurrently  with  the 
revised  rate  schedule. 

Copies  of  the  filing  have  been  served 
upon  the  Pennsylvania  Public  Utilities 
Commission. 

Comment  date.- January  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER99-937-0001 

Take  notice  that  December  17,  1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
that  effective  December  31, 1998, 
Contract  No.  33  between  Niagara 
Mohawk  and  the  New  York  Power 
Authority  to  serve  4  MW  of  New  York 
Power  Authority  power  to  Olin, 
effective  May  23, 1997,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  The  New  York 
Power  Authority. 

Comment  dote;  January  7, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Peco  Energy  Company 

[Docket  No.  ER99-938-0001 

Take  notice  that  on  December  17, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  Etecember 
14,  1998  with  Horizon  Energy  Company 
d/b/a  Exelon  Energy  (EXELON)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EXELON  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Peco  Energy  Company 

[Docket  No.  ER99-939-0001 

Take  notice  that  on  January  17, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  a  Transaction  Letter  dated 
December  8, 1998  with  Horizon  Energy 
Company  d/b/a  Exelon  Energy 
(EXELON)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
February  1, 1999,  for  the  Transaction 
Letter. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EXELON  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date;  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Maine  Power  Company 

(Docket  No.  ER99-94(MX)0| 

Take  notice  that  on  December  17, 
1998,  Central  Maine  Powoi  Company 
(CMP),  tendered  for  filing  an  executed 
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service  agreemetit  for  sale  of  capacity 
and/or  energy  entered  into  with  Energy 
Atlantic.  L.L.C.  Service  will  be  provided 
pursuant  to  CMP's  Wholesale  Market 
Tariff,  designated  rate  schedule  CMP— 
FERC  Electric  Tbriff.  Original  Volume 
No.  4. 

Comment  datb:  January  7, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thip  notice. 

10.  Peco  Energy  Company 

(Docket  No.  ER99|-941-O00) 

Take  notice  tl^at  on  December  17, 
1998.  PECO  Energy  Company  (PECO), 
tendered  for  filihg  under  Section  205  of 
the  Federal  PoWer  Act,  16  U.S.C.  S  792 
et  seq.,  a  Transi;tion  Letter  dated 
December  1. 19^8  with  Horizon  Energy 
Company  d/b/a  Exelon  Energy 
(EXELON).  undfer  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
February  1, 1990.  for  the  Transaction 
Letter.  j 

PECO  states  that  copies  of  this  fiUng 
have  been  supplied  to  EXELON  and  to 
the  Pennsylvania  Public  Utility 
Commission.     I 

Comment  da^e;  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Maine  Power  Company 

[Docket  No.  ER99-942-0001 

Take  notice  that  on  December  17, 
1998,  Central  Maine  Power  Company 
(CMP),  tenderer  for  filing  an  executed 
service  agreement  for  sale  of  capacity 
and/or  energy  entered  into  with  Select 
Energy  Inc.  Seriice  will  be  provided 
pursuant  to  CMP's  Wholesale  Market 
Tariff,  designated  rate  schedule  CMP- 
FERC  Electric  "fariff.  Original  Volume 
No.  4. 

CMP  respectfully  requests  that  the 
Commission  adcept  the  Service 
Agreement  for  filing  and  requests 
waiver  of  the  Cpmmission's  notice 
requirement  to 'permit  ser\'ice  under  the 
Agreement  to  begin  effective  as  of 
December  1,  1^98. 

Comment  dcke:  January  7. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Washiiigton  Water  Power 
Company 

(Docket  No.  ER9i-943-000] 

Take  notice  ihat  on  December  17, 
1998,  The  Wa^iington  Water  Power 
Company  (WVVP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Poirjt-To-Point  Transmission 
Service  under  WWP's  Open  Access 
Transmission  Jariff— FERC  Electric 


Tariff,  Volume  No.  8  with  Statoil  Energy 
Trading  Inc.,  and  TransAlta  Energy 
Marketing  (U.S.)  Inc. 

WWP  requests  the  Service 
Agreements  be  given  respective  effective 
dates  of  December  8, 1998  and 
November  19,  1998. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Sierra  Pacific  Power  Company 

[Docket  No.  ER99-945-0001 

Take  notice  that  on  December  17, 
1998,  Sierra  Pacific  Power  Company 
(Sierra  Pacific),  tendered  for  filing  a 
partially  executed  Operating  and 
Scheduling  Agreement  for  the  Alturas 
Intertie  Project  between  Bonneville 
Power  Company  (Bormeville), 
PacifiCorp  and  Sierra  Pacific,  dated 
November  25, 1998.  The  agreement 
establishes  criteria  and  procedures  for 
operation  of  Alturas  Intertie,  a  high 
voltage  transmission  line. 

Sierra  Pacific  has  requested  a  waiver 
of  the  sixty-day  prior  notice  requirement 
so  that  the  agreement  may  take  effect  on 
December  18. 1998. 

Copies  of  the  filing  were  served  on  the 
parties  to  the  agreement  and  the 
relevant  state  commissions. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duquesne  Light  Company 

[Docket  No.  ER99-946-0001 

Take  notice  that  on  December  17, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  10, 1998,  American  Energy 
Solutions.  Inc.,  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  and  Network 
Operating  Agreement  adds  American 
Energy  Solutions,  Inc.,  as  a  customer 
under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  16, 1998,  for  the  Service 
Agreement. 

Comment  date:  January  7, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duquesne  Light  Company 

[Docket  No.  ER99-947-0001 

Take  notice  that  on  December  17, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Allegheny  Power 
(Customer). 


Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  16,  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duquesne  Light  Company 

(Docket  No.  ER99-948-0001 

Take  notice  that  on  December  17, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff.  (Docket  No.  ER98-^159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  El  Paso  Power 
Services  Company  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  16, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duquesne  Light  Company 

[Docket  No.  ER99-949-0001 

Take  notice  that  on  December  17, 
1998.  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  16, 1998,  Energy  Cooperative 
Association  of  Pennsylvania  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
Energy  Cooperative  Association  of 
Pennsylvania  as  a  customer  under  the 

Tariff. 

DLC  requests  an  effective  date  of 
December  16, 1998,  for  the  Service 
Agreement. 

Comment  date:  January  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-66  Filed  1-4-99;  8:45  am] 

BiLUNG  CODE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

December  29, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  Nos:  2534-017,  2666-008, 
2712-012,  2721-014,  and  2727-057. 

c.  Date  Filed:  Novemhei  19,  1998. 

d.  Applicant:  Bangor  Hydro-Electric 
Company. 

e.  Name  of  Projects:  Milford;  Medway; 
Stillwater;  Howland;  Ellsworth. 

f.  Locations:  All  in  the  State  of  Maine 
and  the  Milford  Project  is  located  on  the 
Penobscot  and  Stillwater  Rivers  in 
Penobscot  County;  the  Medway  Project 
is  located  on  the  West  Branch  of  the 
Penobscot  River  in  the  Town  of 
Medway,  Penobscot  County;  the 
Stillwater  Project  is  located  on 
Stillwater  Branch  of  the  Penobscot  River 
in  the  city  of  Old  Town,  Penobscot 
County;  the  Howland  Project  is  located 
at  the  mouth  of  the  Piscataquis  River, 
within  the  city  limit  of  Howland, 
Penobscot  County;  and  the  Ellsworth 
Project  is  located  on  Union  River, 
Hancock  County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Alan  M. 
Spear,  Bangor  Hydro-Electric  Company, 
33  State  Street,  Bangor,  Maine  04402, 
(207)  945-5621  and  John  A.  Whittaker, 
IV,  Winston  &  Strawrn,  1400  L  Street, 
NW,  Washington,  DC  20005,  (202)  371- 
5766. 

i.  FERC  Contact:  IW.  Flint,  (202)  219- 
2667. 

j.  Comment  Date:  February  16, 1999. 

k.  Description  of  Amendment:  The 
purpose  of  the  amendment  is  to  correct 
descriptions  of  the  project  works  and  to 
delete  certain  faciUties  and  lands  from 
the  Ucensed  project. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  Sections  385.210, 
.211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.  The  application  may 
be  viewed  on  the  web  site  at 
wwrw.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.)  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  the  Commission  wall 
presume  that  the  agency  has  none.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-64  Filed  1-4-99;  8:45  ami 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  Nos.  ER98-3760-000,  EC9&-19- 
000,  and  ER9&-1 663-000  (Not 
Consolidated)] 

California  Independent  System 
Operator  Corporation;  Notice  of 
Conference 

December  29,  1998. 

Take  notice  that  a  conference  will  be 
convened  in  the  subject  proceedings 
commencing  Wednesday,  January  6. 
1999  at  9:30  A.M.  EST  and  will 
continue  on  Thursday,  January  7,  1999. 
The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC.  The  purpose  of  the 
conference  is  to  discuss  the  list  of 
unresolved  issues  in  preparation  for  the 
report  to  the  Commission.  See  California 
Independant  System  Operator  Corp.,  84 
FERC  1  61.217  (1998).  Additionally,  the 
parties  will  attempt  to  resolve  some  of 
those  issues. 

Any  Party,  as  defined  by  18  CFR 
385.102(c)  may  attend.  Persons  wishing 
to  become  a  party  must  move  to 
intervene  and  receive  intervener  status 
pursuant  to  Section  385.214  of  the 
Commission's  Regulations. 

For  additional  information,  please 
contact  David  Cain  at  (202)  208-0917  or 
david.cain@ferc.fed.us,  or  Bill  Collins  at 
(202) 208-0248  or 
vvrilliam.collins@ferc.fed. us. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-63  Filed  1-4-99;  8:45  am] 
BILUNG  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6215-4J 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  NoUce. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  Information  Collection  Request 
(ICR)  listed  below  is  coming  up  for 
renewal.  Before  submitting  the  renewal 
package  to  the  Office  of  Management 
and  Budget  (0MB).  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
collection  as  described  below. 
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DATES:  Comma  tits  must  be  submitted  on 
or  before  Marcji  8.  1999. 

ADDRESSES:  Office  of  Enforcement  and 
Compliance  Assurance,  Office  of 
Compliance,  \  ail  Code  2224A,  401  M 
Street  SW.,  Ws  shington,  DC  20406. 
Information  may  also  be  acquired 
electronically  l  hrough  the  EnviroSense 
Bulletin  Board  (703)  908-2090  or  the 
EnviroSense  VWW/Intemet  Address, 
http//wastenot.inel.gov./envirosense/. 
All  responses  ind  comments  will  be 
collected  regularly  from  EnviroSenSe. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  withovit  charge  by  calling  Sandy 
Farmer  of  OPlt  at  (202)  260-2740. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Colemaa,  telephone:  (202)  564- 
5012;  FAX:  20fe-564-0085;  e-mail: 
coleman.franloSepamail.epa.gov  ioT 
Notice  of  Arrival  of  Pesticides  and 
Devices;  Carol  Buckingham,  telephone: 
(202)  564-5006;  FAX:  (202)  564-0085; 
e-mail: 
buckingham.chrol@epamail.epa.gov  for 

Application  fair  Registration  of 
Pesticide-Prodjucing  Establishments, 
and  Pesticide  Report  for  Pesticide- 
Producing  Establishments;  Scott 
Throwe,  telephone:  (202)  564-7013; 
FAX:  (202)  564-0050;  e-mail: 
throwe.scott@tpamail.epa.gov  for  NSPS 
Subpart  EE,  Nfetal  Furniture  Coating; 
Marcia  Mia.  telephone  (202)  564-7042; 
FAX:  (202)  561-0037;  e-mail: 
mia.marcia@e  oamail.epa.gov  for  NSPS- 
Subpart  W,  V  OC  Equipment  Leaks  in 
the  Synthetic  Organic  Chemical 
Industry;  Jonaiian  Binder,  telephone: 
(202)  564-251 B;  FAX:  (202)  564-0009; 
e-mail: 

binder,  jonathi  in@epamail.epa.gov  for 
Solid  Waste  Lmdfills;  Charles  Williams, 
telephone:  (2C2)  564-7016;  FAX:  (202) 
564-0050;  e-mail 

williams.chan  es@epamail.epa.gov  for 
NSPS  Subpart!  H,  Sulfuric  Acid  Plants; 
Julie  Tankershy,  telephone:  (202)  564- 
7002;  FAX:  (2  D2)  564-0050;  e-mail: 
tankersley.jul.  e@epamail.epa.gov  for 
NSPS  Subpart  XX,  Bulk  Gasoline 
Terminals;  Sdott  Throwe,  telephone: 
(202)  564-701 3;  FAX:  (202)  564-0050; 
e-mail:  throwi  f.scott@epamail.epa.gov 
for  NESHAP  Jiubpart  N,  Inorganic 
Arsenic  Emissions  from  Glass 
Manufacturin  5;  Scott  Throwe, 
telephone:  (202)  564-7013;  FAX:  (202) 
564-0050;  e-itiail: 

throwe. scott^  epamail.epa.gov  and  for 
NSPS  Subpar  CC,  Glass  Manufacturing 
Plants  and  Selh  Heminway,  telephone: 
(202)  564-7016;  e-mail: 
heminway.set^@epamail. epa.gov  for 
Wood  Preserv  ative-Exposure  Levels  in 
Wood  Treatment  Plants. 
SUPPLEMENT  A  )Y  INFORMATION: 


Notice  of  Arrival  of  Pesticides  and 
Devices 

Affected  Entities:  This  action  affects 
entities  which  import  pesticides  or 
devices  into  the  United  States. 

Title:  Notice  of  Arrival  of  Pesticides 
and  Devices  (EPA  Form  3540-1),  0MB 
Number  2070-0020,  EPA  ICR  Number 
0152.06,  Expiration  Date:  April  30, 
1999. 

Abstract:  The  U.S.  Customs 
regulations  at  19  CFR  12.112  require 
that  an  importer  desiring  to  import 
pesticides  into  the  United  States  shall, 
prior  to  the  shipment's  arrival,  submit  a 
Notice  of  Arrival  of  Pesticides  and 
Devices  (EPA  Form  3540-1)  to  EPA  who 
will  determine  the  disposition  of  the 
shipment.  After  completing  the  form, 
EPA  returns  the  form  to  the  importer,  or 
his  agent,  who  must  present  the  form  to 
Customs  upon  arrival  of  the  shipment  at 
the  port  of  entry.  This  is  necessary  to 
insure  that  EPA  is  notified  of  the  arrival 
of  pesticides  and  devices  as  required  by 
the  Federal  Insecticide  Fungicide  and 
Rodenticide  Act  (FIFRA)  section  17(c). 

Part  I  of  the  form  requests 
identification  and  address  information 
of  the  importer  or  his  agent  followed  by 
information  on  the  imported  pesticide. 
The  importer  or  his  agent  is  entitled  to 
make  a  confidentiality  business 
information  claim  (CBI)  on  information 
submitted  with  the  following 
exceptions:  (1)  the  EPA  registration 
number;  (2)  the  producer  establishment 
number;  (3)  the  brand  name  of  product; 
and  (4)  the  major  active  ingredients 
including  the  percentage  of  each. 

EPA  regional  personnel  review  the 
completed  form  for  completeness  and 
accuracy  and  to  determine  if  the 
product  should  be  released,  denied 
entry,  detained  for  inspection,  or  held 
intact  by  the  consignee  pending 
inspection.  Part  II  is  signed  and  the  form 
is  returned  to  the  respondent  with  EPA 
instructions  to  the  U.S.  Customs  Service 
as  to  the  disposition  of  the  shipment. 

Upon  the  arrival  of  the  shipment,  the 
importer  presents  the  EPA-approved 
NOA  to  the  District  Director  of  U.S. 
Customs  at  the  port  of  entry.  U.S. 
Customs  compares  entry  documents  for 
the  shipment  with  the  Notice  of  Arrival; 
it  notifies  the  EPA  Regional  Office  of 
any  discrepancies  between  the  NOA  and 
the  entry  documents  and  per  EPA's 
instruction  either  releases  the  shipment, 
denies  entry,  or  detains  the  shipment  for 
examination.  If  EPA  inspects  the 
shipment  and  it  appears  from 
examination  of  a  sample  that  it  is 
adulterated,  or  misbranded  or  otherwise 
violates  the  provisions  of  FIFRA.  or  is 
otherwise  injurious  to  health  or  the 
environment,  the  pesticide  or  device 


may  be  refused  admission.  EPA  resolves 
any  discrepancies  on  the  report  with  the 
importer  or  his  agent. 

The  purpose  of  this  reporting 
requirement  is  to  ensure  that  the  Agency 
is  made  aware  of  pesticides  arriving  in 
the  customs  territory  of  the  United 
States.  This  information  is  necessary  to 
ensure  compliance  with  FIFRA  and  to 
identify  the  responsible  party  importing 
pesticides.  If  EPA  did  not  collect  this 
information,  the  Agency  would  be 
unable  to  meet  the  statutory 
requirements  of  FIFRA. 

The  information  collected  is  used  by 
EPA  Regional  pesticide  enforcement 
and  compliance  staff  and  the 
Headquarters  Office  of  Enforcement  and 
Compliance  Assurance  and  Office  of 
Pesticide  Programs.  The  U.S. 
Department  of  Agriculture,  the  Food 
and  Drug  Administration,  and  other 
Federal  agencies  may  also  make  use  of 
this  information. 

In  the  case  of  unregistered  product 
imports  between  establishments 
operated  by  the  same  producer,  the  EPA 
is  considering  an  establishment  number 
for  the  importing  registered 
establishment.  This  would  be  an 
addendum  to  the  information  collection 
request  form.  Under  40  CFR  152.30(a) 
unregistered  pesticides  may  be  imported 
between  registered  establishments 
operated  by  the  same  producer.  EPA 
believes  that  this  information  request 
will  not  generate  any  significant  burden 
to  the  respondents.  The  change  will 
provide  more  useful  information  to  the 
Agency  so  that  it  can  determine  whether 
certain  pesticides  may  be  imported  and 
do  so  in  a  more  timely  way  than  is 
currently  done. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement:  The  average 
annual  reporting  and  recordkeeping 
burden  is  2.100  hours.  This  is  based  on 
an  estimated  7.000  respondents  and  0.3 
hours  per  respondent.  The  total 
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respondent  cost  of  $75,369  is  calculated 
using  labor  rates  of  $17.09  per  hour  plus 
110%  overhead  or  $35.89  from  the 
United  States  Department  of  Commerce 
Bureau  of  Labor  Statistics.  March  1998. 
Table  2:  Employment  Costs  for  Civilian 
Workers  by  Occupational  and  Industry 
Group.  This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Application  for  Registration  of 

Pesticide-Notification-Producing 

Establishments 

Affected  entities:  This  action  affects 
domestic  and  foreign  establishments 
who  produce/manufacture  pesticide 
products,  active  ingredients,  or  devices. 

Title:  Application  for  Registration  of 
Pesticide-Producing  Establishments 
(EPA  Form  3540-8),  Notification  of 
Registration  of  Pesticide-Producing 
Establishments  (EPA  Form  3540-8(A), 
and  Pesticide  Report  for  Pesticide- 
Producing  Establishments  (EPA  Form 
3540-16).  OMB  Control  Number  2070- 
0078,  EPA  ICR  Number  0160.06, 
Expiration  Date:  April  30,  1999. 

Abstract:  The  U.S.  Environmental 
Protection  Agency  (EPA)  must  collect 
information  on  pesticide-producing 
establishments  in  order  to  meet  the 
statutory  requirements  of  section  7  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  FIFRA 
requires  producers  of  pesticide 
products,  active  ingredients,  or  devices 
to  register  their  establishments  with 
EPA  and  to  submit  an  initial  and, 
thereafter,  annual  report  on  the  types 
and  amounts  of  products  produced. 

Section  7(b)  of  FIFRA  requires  that 
any  person  who  manufactures 
pesticides  or  active  ingredients  (or 
devices]  subject  to  the  Act  must  register 
the  establishment  in  which  the  pesticide 
is  produced  with  the  Administrator  of 
EPA.  The  EPA  Form  3540-8, 
Application  for  Registration  of 
Pesticide-Producing  Establishments,  is 
used  to  collect  the  establishment 
registration  information  required  by  this 
section.  The  EPA  Form  3540-8(A), 
Notification  of  Registration  of  Pesticide- 
Producing  Establishments,  is  used  to 
notify  the  applicant  of  issuance  of  their 


EPA  Establishment  Registration 
Number(s)  which  is  required  for  the 
faciHty(s)  to  produce,  distribute  and  sell 
pesticides,  active  ingredients,  or 
devices. 

The  FIFRA  section  7(c)(1)  requires 
that  any  producer  operating  an 
establishment  registered  under  section  7 
report  to  the  Administrator  30  days  after 
it  is  registered,  and  annually  thereafter. 
Producers  must  report  which  types  and 
amounts  of  pesticides,  active 
ingredients,  or  devices  are  currently 
being  produced,  were  produced  during 
the  past  year,  and  were  sold  or 
distributed  in  the  past  year.  The  Code  of 
Federal  Regulations  at  40  CFR  167 
outlines  the  requirements  for 
registration  of  pesticide-producing 
establishments  and  the  schedule  for 
submitting  production  information.  The 
EPA  Form  3540-16,  Pesticide  Report  for 
Pesticide-Producing  Establishments,  is 
used  to  collect  the  pesticide  production 
information  required  by  section  7  of 
FIFRA. 

The  purpose  of  this  reporting 
requirement  is  to  obtain  and  maintain 
current  pesticide  production 
information,  including  the  locations  of 
all  pesticide-producing  establishments. 
This  information  provides  an  overview 
of  establishments  engaged  in  pesticide 
production  activities  and  allows  the 
Agency  to  target  establishments  for 
inspections  with  optimal  utilization  of 
limited  inspection  resources.  Such 
production  information  permits  EPA  to 
trace  ineffective,  contaminated,  or 
otherwise  violative  products  to  their 
source,  and  minimizes  any  adverse 
environmental  impact  that  might  arise 
from  the  production  or  distribution  of 
violative  products.  In  addition,  the 
information  is  used  by  the  Agency,  the 
USDA,  the  FDA,  and  other  Federal 
agencies  for  various  other  purposes, 
such  as  risk/benefit  analysis. 

This  ICR  renewal  submission  revises 
the  current  ICR  by  making  minor 
modifications  to  the  instructions  for 
completion  of/and  the  reporting  forms 
for  EPA  Forms  3540-8,  3540-8(A),  and 
3540-16.  The  instruction  revisions 
include  wording  changes  of  the 
instruction  statements  and  a  change  to 
EPA  Form  3540-16  from  portrait  format 
to  a  landscape  format.  These  revisions 
to  the  instructions  and  form  will  not 
place  any  additional  burden  on  the 
regulated  community.  Also,  in  addition 
to  regular  postal  service  annual  mailings 
of  the  forms  and  instructions,  they  will 
also  be  made  available  on-line  at: 
<http://es.epa.gov/oeca/datasys/ 
sstsys.html>  (do  not  include  any  capital 
letters  in  the  address). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Burden  Statement:  The  average 
annual  burden  to  industry  for  the 
portion  of  this  collection  involving  the 
registration  of  an  establishment  is 
estimated  to  be  30  minutes  per 
response,  including  time  for  reviewing 
the  instructions  and  completion  of  the 
necessary  information  on  EPA  Form 
3540-8.  There  are  an  average  700 
responses  annually  for  a  total  burden  of 
350  hours. 

The  average  annual  burden  to 
industry  for  the  portion  of  this 
collection  to  report  annual  pesticide 
production  information  is  estimated  to 
be  1  hour  and  33  minutes  per  response, 
including  time  for  reviewing  the 
instructions,  planning  activities, 
gathering  and  reviewing  for  accuracy, 
and  storing  or  maintaining  the 
information  for  completion  of  EPA  Form 
3540-16.  There  are  an  average  12,342 
annual  responses  for  a  total  burden  of 
18.590  hours. 

There  is  no  respondent  burden 
associated  with  notification  of  the 
respondent  of  assignment  of  their 
establishment  registration  using  EPA 
Form  3540-e(A). 

The  estimated  number  if 
establishments  for  this  ICR  is  based  on 
the  fact  that  there  are  currently  12.342 
establishments  actively  registered  with 
EPA.  This  is  not  significantly  different 
from  the  12,336  establishments  that 
were  actively  registered  at  the  time  of 
the  last  ICR  renewal  three  years  ago.  The 
EPA  does  not  expect  any  significant 
changes  in  the  regulatory  program  or  in 
the  industry  that  would  change  the 
number  of  producing  establishments 
during  the  next  three  years. 
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NSPS  Subpart  EE,  Metal  Furniture 
Coating 

Affected  en^ties:  Entities  potentially 
affected  by  thi  >  action  are  each  metal 
furniture  surface  coating  operation  in 
which  organic  coatings  are  applied  and 
for  which  con!  truction,  modification  or 
reconstruction  commenced  after  the 
date  of  proposil,  November  28, 1980.  A 
surface  coatin] ,  operation  includes  the 
coating  applic  ition  station(s),  flash-off 
area,  and  curing  oven 

Title:  New  S  ource  Performance 
Standard  for  N  letal  Furniture  Surface 
Coating,  40  CHR  part  60,  subpart  EE, 
0MB  Control  Number  2060-1006,  EPA 
ICR  Number  0  549.06,  Expiration  date: 
April  30,  199S. 

Abstract:  In  the  Administrator's 
judgment,  VO  Z  emissions  from  the 
metal  fumitur  i  surface  coating  industry 
cause  or  contr  bute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  pub  ic  health  or  welfare. 
Therefore,  the  NSPS  were  promulgated 
for  this  source  category. 

Owners/operators  of  affected  facilities 
must  report  e)  cess  emissions  and 
deviations  in  operating  parameters  on  a 
quarterly  basis.  Where  no  exceedances 
have  occurred  during  a  particular 
quarter,  a  repcrt  stating  this  shall  be 
submitted  semi-annually.  Notification  of 
construction  and  startup  indicates  to 
enforcement  personnel  when  a  new 
affected  facilii  y  has  been  constructed 
and  therefore  s  subject  to  the  standards. 
The  informati  an  generated  by  the 
monitoring,  record  keeping  and 
reporting  requirements  described  above 
is  used  by  the  Agency  to  ensure 
facilities  affected  by  the  NSPS  continue 


to  operate  the  control  equipment  used  to 
achieve  compliance  with  the  NSPS. 

Approximately  705  sources  are 
currently  subject  to  the  standards. 
Volatile  Organic  Compounds  (VOC's) 
are  the  pollutants  regulated  under  this 
Subpart.  The  respondents  are  owners  or 
operators  of  metal  furniture  surface 
coating  operations.  The  control  of  VOC 
emissions  from  metal  furniture  surface 
coating  operations  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  operation  and 
maintenance  of  that  equipment.  VOC 
emissions  from  the  coating  of  metal 
furniture  surfaces  result  from  the 
application  and  curing  or  drying  of 
organic  coatings  on  the  surface  of  each 
metal  furniture  part  or  product.  These 
standards  rely  on  the  reduction  of  VOC 
emissions  through  either  a  capture 
system  and  incinerator  or  a  capture 
system  and  solvent  recovery  system. 

Owners  and  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time  only  reports:  initial 
notification  and  notification  of  the 
initial  performance  test.  Performance 
test  are  needed  as  these  are  the  Agency's 
record  of  a  source's  initial  capability  to 
comply  with  the  emission  standards, 
and  note  the  operating  conditions 
applicable  to  NSPS  Subpart  EE.  Metal 
Furniture  Coating,  under  which 
compliance  was  achieved. 

Owners  or  operators  eire  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shut  down, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports 
and  records  are  required,  in  general  of 
all  sources  subject  to  NSPS. 

Information  is  recorded  in  sufficient 
detail  to  enable  owners  or  operators  to 
demonstrate  compliance  with  the 
standards.  This  information  is  used  to 
monitor  effective  operation  of  the 
capture  system  and  control  devices; 
thus,  ensuring  continuous  compliance 
with  the  standards.  The  semiannual 
reporting  requirement  for  no 
exceedances  of  the  monitoring 
parameters  provides  a  good  indication 
of  a  source's  compliance  status. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  record  keeping 
is  necessary.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act.  Recordkeeping  and 
reporting  are  mandatory  under  the 
regulation.  Records  must  be  maintained 
for  2  years.  The  information  collected 
from  record  keeping  and  reporting 


requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 

Approximately  705  affected  facilities 
under  Subpart  EE,  must  comply  with  40 
CFR,  Part  60  General  Provisions 
recordkeeping  and  reporting 
requirements  including:  Owners/ 
operators  of  affected  facilities  must 
report  excess  emissions  and  deviations 
in  operating  parameters  on  a  quarterly 
basis.  Where  no  exceedances  have 
occurred  during  a  particular  quarter,  a 
report  stating  this  shall  be  submitted 
semi-annually. 

Notification  of  construction  and 
startup  indicates  to  enforcement 
personnel  when  a  new  affected  facility 
has  been  constructed  and,  therefore,  is 
subject  to  the  standards.  The 
information  generated  by  the 
monitoring,  recordkeeping  and 
reporting  requirements  described  above 
is  used  by  the  Agency  to  ensure 
facilities  affected  by  the  NSPS  continue 
to  operate  the  control  equipment  used  to 
maintain  regulatory  compliance  with 
the  NSPS  Subpart  EE. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  individual 
burdens  for  each  of  the  recordkeeping 
and  reporting  requirements  applicable 
to  the  industry  are  consistent  with  the 
concept  of  burden  under  the  Paperwork 
Reduction  Act.  The  only  type  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  The  labor 
estimates  in  the  table  were  derived  from 
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the  United  States  Department  of  Labor 
Statistics.  March  1988.  Table  2: 
Employment  Cost  for  Civilian  Workers 
by  Occupational  and  Industry  Group. 
The  average  annual  burden  to  industry 
over  the  next  three  years  from  these 
recordkeeping  and  reporting 
requirements  is  estimated  at  128.213 
person-hours.  The  respondent  costs 
have  been  calculated  on  the  basis  of 
$17.09  per  hour  plus  110  percent 
overhead.  The  average  annual  burden  to 
industry  over  the  next  three  years  of  the 
ICR  is  estimated  to  be  $4,601,565.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  W,  VOC  Equipment 
Leaks  in  Synthetic  Organic  Chemical 
Industry 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  subpart  W,  Volatile 
Organic  Compound  (VOC)  Equipment 
Leaks  in  the  Synthetic  Organic 
Chemicals  Manufacturing  Industry 
(SOCMI)  with  the  exceptions  listed  in 
40  CFR  60.480(d) 

Title:  NSPS  subpart  W,  VOC 
Equipment  Leaks  in  the  SOCMI,  0MB 
Number  2060-0012,  EPA  ICR  Number 
0662.05,  Expiration  Date:  September  30, 
1998. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  60.480,  subpart 
W,  VOC  Equipment  Leaks  in  the 
SOCMI.  This  information  is  used  by  the 
Agency  to  identify  sources  subject  to  the 
standards  and  to  insure  that  the  best 
demonstrated  technology  is  being 
properly  applied.  The  standards  require 
periodic  recordkeeping  to  document 
process  information  relating  to  the 
source's  ability  to  identify  and  eliminate 
leaking  equipment.  The  standards  apply 
to  specific  pieces  of  equipment 
contained  within  a  process  unit  in  the 
SOCMI,  including  pumps  in  light  liquid 
service,  compressors,  pressure  relief 
devices  in  gas/vapor,  light  or  heavy 
liquid  service,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves  in  gas/vapor  and  light  liquid 


service,  pumps  and  valves  in  heavy 
liquid  service,  and  flanges  and  other 
connectors. 

In  the  Administrator's  judgement, 
VOC  emissions  from  equipment  leaks  in 
the  SOCMI  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  New  Source 
Performance  Standards  have  been 
promulgated  for  this  source  category  as 
required  under  section  111  of  the  Clean 
Air  Act. 

The  owners  or  operators  of  the 
affected  facilities  described  must  make 
one  time  only  reports:  notification  of  the 
date  of  construction  or  reconstruction, 
notification  of  the  anticipated  and 
actual  date  of  startup,  notification  of  any 
physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
emission  rate  of  any  air  pollutant  to 
which  the  standard  applies  (in  this  case, 
VOC),  notification  of  the  initial 
performance  test,  and  the  results  of  the 
performance  test.  The  only  regular 
reports  required  by  this  Subpart  are  a 
semiannual  excess  emissions  summary. 
Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility  or  malfunctions  of  the 
air  pollution  control  device.  These 
notifications,  reports  and  records  are 
required,  in  general  of  all  sources 
subject  to  the  NSPS. 

In  order  to  ensure  compliance  with 
standards  promulgated  to  protect  public 
health,  adequate  recordkeeping  and 
reporting  is  necessary.  In  the  absence  of 
such  information  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  The  information 
collected  from  recordkeeping  and 
reporting  requirements  is  also  used  for 
targeting  inspections,  and  is  of  sufficient 
quality  to  be  used  as  evidence  in  court. 
Recordkeeping  and  reporting  are 
mandatory  under  this  regulation. 
Records  must  be  maintained  for  2  years. 
Recordkeeping  requirements  specific 
to  equipment  leaks  in  the  SOCMI 
support  the  facility's  leak  detection  and 
repair  program  and  include 
identification  of  leaking  equipment;  a 
log  of  leaking  equipment;  a  log  of 
information  relating  to  the  closed  vent 
systems  and  control  devices;  a  log 
identifying  all  equipment  subject  to  the 
standard;  a  log  of  valves  designated  as 
difficult  to  monitor  or  unsafe  to 
monitor;  a  log  of  valves  complying  with 
skip  period  leak  detection  and  repair 
ahemative  standard;  a  log  of  criterion 
established  which  indicates  a  failure  of 
the  seal  system,  barrier  system,  or  both 


for  each  barrier  fluid  system;  dates  of 
compliance  tests  and  results;  and  for 
determining  exemptions,  an  analysis  of 
design  capacity  of  affected  sources  or 
demonstration  that  the  equipment  is  not 
in  VOC  service,  and  a  statement  listing 
the  feed  or  raw  materials  and  products. 

Reporting  requirements  specific  to 
equipment  leaks  in  the  SOCMI  consist 
of  an  initial  semiannual  report 
including  process  unit  identification 
and  number  of  valves,  pumps  and 
compressors  subject  to  the  standards. 
All  semiannual  reports  are  to  include 
process  unit  identification,  number  of 
components  leaking  and  not  repaired, 
dates  of  process  unit  shutdowns,  and 
revisions  to  items  submitted  in  the 
initial  semiannual  report.  The  source  is 
also  required  to  notify  the  Administrator 
of  the  election  to  use  an  alternative 
standard  for  valves  ninety  days  before 
implementing  the  provision. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

Additionally,  the  Agency  would  like 
to  solicit  comment  on  the  estimate  of 
the  percentage  of  facilities  employing 
contractors  to  perform  their  leak 
detection  and  repair  programs  and  the 
costs  per  component  of  such  contracted 
services;  as  well  as  the  estimated  growrth 
of  the  number  of  facilities  subject  to  the 
standard  over  the  next  three  year  period. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  ti,  the  industry 
for  the  currently  approved  iCR.  Where 
appropriate,  the  Agency  identified 
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specific  tasks  and  made  assumptions, 
while  being  cc^nsistent  with  the  concept 
of  burden  undbr  Paper  Work  Reduction 
Act.  I 

The  estimate  was  based  on  the 
assumption  thkt  there  would  be  281 
new  affected  facilities  each  year  and 
that  there  woiud  be  an  annual  average 
of  3227  affectad  facilities  over  each  of 
the  next  three  ^ears  covered  by  the  ICR. 
For  the  new  sdurces.  it  was  estimated 
that  it  would  tfake:  281  person  hours  to 
read  the  instnictions,  16.176  person 
hours  to  condmct  the  initial  performance 
tests  (assuming  that  20%  of  the  tests 
must  be  repealed),  and  2360  person 
hours  to  gather  the  information  and 
write  the  initial  reports.  For  all  sources, 
it  was  estimated  that  it  would  take 
25,816  personjhours  to  fill  out 
semiannual  reports  and  258.160  person 
hours  to  enter  pnformation  for  records  of 
operating  parajneters. 

The  annual  burden  to  industry  for  the 
three  year  period  covered  by  this  ICR 
from  recordkeeping  and  reporting 
requirements  has  been  estimated  at 
292,478  hours!  The  respondents  costs 
were  calculated  on  the  basis  of  $21.00 
per  hour  plus  110%  overhead  which 
equals  $44.10.  The  total  annual  burden 
to  industry  is  Estimated  at  $12,898,280. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  use  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  ani  verifying  information,   , 
processing  and  maintaining 
information,  aid  disclosing  and 
providing  information;  adjust  the 
existing  way  to  comply  with  any 
previously  applicable  instructions  and 
requirements;ltrain  personnel  to  be  able 
to  respond  to  k  collection  for 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  additional 
third  party  burden  is  associated  with 
this  ICR.         1 

NSPS  Subpart  WWW.  Solid  Waste 
Landfills        j 

Affected  en\ities:  Entities  potentially 
affected  by  this  action  are  each 
municipal  sol  d  waste-landfills  that 
commenced  c  instruction, 
reconstructior  or  modification  or  began 
accepting  waste  after  May  30,  1991 

Title:  New  J  ource  Performance 
Standards  for  Vlunicipal  Solid  Waste 
Landnils. 

Abstract:  In  the  Administrator's 
judgement  municipal  solid  waste 
(MSW)  landfi  1  emissions  generated  by 
decompositio  i  of  municipal  solid  waste 
deposited  in  an  MSW  landfill  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore, 


NSPS  were  promulgated  for  this  source 
category.  Owners  or  operators  of  MSW 
landfills  for  which  construction, 
modification  or  reconstruction 
commences  on  or  began  accepting  waste 
after  May  30, 1991.  are  subject  to  NSPS 
Subpart  WWW. 

All  respondents  will  need  to  submit 
an  initial  design  capacity  report.  This 
report  would  include  the  landfill's 
maximum  design  capacity,  date  of 
anticipated  startup,  and  the  anticipated 
refuse  acceptance  rate.  If  the  design 
capacity  of  a  new  landfill  is  less  than 
2.500.000  megagrams  (Mg).  no  further 
reporting  or  recordkeeping  is  required. 
Under  certain  circumstances,  amended 
design  capacity  reports  may  be  required. 

If  me  facility's  design  capacity  is 
equal  to  or  greater  than  2.500.000  Mg, 
the  owner  or  operator  is  required  to 
determine  the  facility's  nonmethane 
organic  compound  (NMOC)  emission 
rate.  Determination  of  the  NMOC  rate  is 
carried  out  using  a  three-tiered  system 
of  calculations  as  described  in  40  CFR 
part  60. 

The  first  tier  is  used  primarily  as  a 
screening  tool  to  determine  if  additional 
testing  is  warranted.  If  the  NMOC 
emission  rate  at  Tier  1  is  less  than  50 
Mg/yr.  neither  additional  testing  nor  the 
installation  of  controls  is  warranted.  If, 
using  the  calculations  in  the  first  tier,  a 
facility's  NMOC  emissions  are 
calculated  to  be  50  Mg/yr  or  greater,  the 
owner  or  operator  would  be  required  to 
either:  (1)  install  a  collection  and 
control  system;  or  (2)  perform  Tier  2  by 
testing  for  NMOC  concentration  and 
then  recalculating  the  annual  NMOC 
emission  rate. 

Likewise,  if  Tier  2  testing  and 
calculations  show  an  NMOC  emission 
rate  of  50  Mg/yr  or  greater,  the  owner  or 
operator  could  either  install  a  collection 
and  control  system,  or  recalculate  the 
NMOC  emission  rate  by  calculating  a 
site-specific  methane  generation  rate 
constant  using  Tier  3. 

Tier  1  uses  default  values  specified  in 
the  New  Source  Performance  Standards 
(NSPS)  to  calculate  the  NMOC 
emissions  rate,  and  requires  no  field 
testing.  Tier  2  and  Tier  3  both  require 
sampling.  For  Tier  2,  the  NMOC 
concentration  is  determined  through 
site-specific  sampling  using  test  Method 
25C  as  described  in  40  CFR  Part  60 
Appendix  A.  For  Tier  3  the  site  specific 
landfill  methane  generation  rate  is 
determined  by  gas  flow  testing  using 
test  Method  2E. 

If  the  NMOC  emission  rate  is 
determined  to  be  less  than  50  Mg/yr, 
using  Tier  1.  Tier  2,  or  Tier  3 
calculations,  no  further  calculation  or 
testing  is  required  for  that  year.  Owners 
or  operators  of  MSW  landfills  emitting 


less  than  50  Mg  NMOC  per  year  may 
submit  reports  of  NMOC  emission  rates 
yearly.  However.  NSPS  Subpart  WWW. 
also  allow  owners  or  operators  to  report 
less  frequently.  Under  these  provisions, 
the  NMOC  report  may  be  accompanied 
by  an  estimation  of  the  annual  NMOC 
emission  rate  for  each  of  the  next  5 
years,  provided  that  none  of  the 
estimated  rates  reaches  50  megagrams 
per  year.  In  this  case,  the  owTier  or 
operator  would  not  submit  annual 
reports,  but  the  estimation  would  be 
updated  and  resubmitted  every  5  years. 
The  owner  or  operator  would  also  be 
required  to  revise  the  estimate  in  any 
year  in  which  the  actual  waste 
acceptance  rate  for  that  year  exceeds  the 
waste  acceptance  rate  upon  which  the 
previously  submitted  estimate  is  based. 

Owners  or  operators  of  landfills  with 
collection  and  control  systems  installed 
in  compliance  with  the  standards  are 
not  required  to  submit  reports  of  NMOC 
emission  rates.  Owners  or  operators  of 
affected  facilities  would  be  required  to 
keep  records  of  accumulated  refuse  and 
waste  acceptance  rates  for  a  minimum 
of  5  years. 

For  landfills  required  to  install 
collection  and  control  systems  (i.e., 
those  emitting  greater  than  50  Mg/yr  of 
NMOC),  submission  of  a  collection  and 
control  system  design  plan  is  required. 
After  review  of  the  design  plan  and 
installation  of  the  collection  and  control 
system,  an  initial  performance  test  and 
report  for  the  system  is  required. 
Thereafter,  annual  compliance  reports 
would  be  reauired. 

For  control  systems  using  an  enclosed 
combtfstion  device,  the  initial 
performance  test  would  also  include  the 
average  combustion  temperature,  and 
the  percent  reduction  of  NMOC 
achieved. 

For  control  systems  using  a  boiler,  the 
initial  performance  report  would 
include  a  description  of  the  location  at 
which  the  emission  stream  is 
introduced  into  the  boiler,  and  the 
average  combustion  temperature  of  the 
boiler. 

For  control  systems  using  an  open 
flare,  the  initial  performance  report 
would  include  a  description  and  the 
flare  type,  visible  emissions  reading,  a 
heat  content  determination,  flow  rate 
measurements,  and  exit  velocity 
determinations. 

Where  control  devices  other  than  an 
open  flare  or  closed  combustion  device 
are  used,  owners  or  operators  would  be 
required  to  submit  to  the  Administrator 
information  describing  the  control 
device  and  parameters  that  will  indicate 
its  proper  performance. 

Following  submission  of  the  initial 
performance  report,  owners  or  operators 


Federal  Register /Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Notices 


505 


would  be  required  to  keep  continuous 
monitoring  records  of  the  parameters 
reported  in  the  initial  performance 
report  and  records  of  monthly 
monitoring  of  the  collection  system  and 
quarterly  monitoring  of  surface  methane 
concentration.  Annual  compliance 
reports  and  recordkeeping  would 
include:  descriptions  of  any  periods  in 
which  the  value  of  any  of  the  monitored 
operating  parameters  falls  outside  the 
established  ranges,  and  any  period 
when  the  collection  system  or  air 
pollution  control  equipment 
malfunctioned  or  when  the  collected  gas 
was  diverted  from  the  control  device. 
When  applicable,  each  owner  or 
operator  of  a  controlled  landfill  will 
submit  a  closure  report  to  EPA  within 
30  days  of  waste  acceptance  cessation. 

All  reports  are  submitted  to  the 
respondent's  State  or  local  agency, 
whichever  has  been  delegated 
enforcement  authority  by  the  EPA.  The 
information  collected  will  be  used  by 
EPA  personnel  to  ensure  compliance 
writh  the  NSPS  and  identify  the  sources 
subject  to  the  standards.  When 
appropriate  under  NSPS,  Subpart 
WWW,  each  owner  or  operator  of  a 
controlled  landfill  shall  submit  annual 
reports  qf  exceedances,  gas  steam 
diversion,  control  device  non-operation, 
collection  system  failure,  the  date  at 
installations  and  the  location  of  each 
well  or  well  collection  system  and 
equipment  removal. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Burden  Statement:  The  individual 
burdens  for  each  of  the  recordkeeping 
and  reporting  requirements  applicable 
to  the  industry  are  consistent  with  the 
concept  of  burden  under  the  Paperwork 
Reduction  Act.  The  only  type  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  The  labor 
estimates  in  the  table  were  derived  from 
the  United  States  Department  of  Labor 
Statistics,  March  1998,  Table  2: 
Employment  Cost  for  Civilian  Workers 
by  Occupational  and  Industry  Group. 
The  average  annual  burden  to  industry 
over  the  next  three  years  from  these 
recordkeeping  and  reporting 
requirements  is  estimated  at  128,213 
person-hours.  The  respondent  costs 
have  been  calculated  on  the  basis  of 
$17.09  per  hour  plus  110  percent 
overhead.  The  average  annual  burden  to 
industry  over  the  next  three  years  of  the 
ICR  is  estimated  to  be  $4,601,565. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  H  Sulfuric  Acid  Plants 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  plants 
that  produce  sulfuric  acid  by  the  contact 
process  by  burning  elemental  sulfur, 
alkylation  acid,  hydrogen  sulfide, 
organic  sulfides  and  mercaptans,  or  acid 
sludge,  but  does  not  include  facilities 
where  conversion  to  sulfuric  acid  is 
utilized  primarily  as  a  means  of 
preventing  emissions  to  the  atmosphere 
of  sulfur  dioxide  or  other  sulfur 
compounds. 

Title:  New  Source  Performance 
Standard  Subpart  H,  Sulfuric  Acid 
Plants,  OMB  Number  2060-0041,  EPA 
ICR  Number  1057.08,  Expiration  Date: 
June  31, 1999. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  60.80,  subpart 
H,  New  Source  Performance  Standards 
for  Sulfuric  Acid  Plants.  This 
information  notifies  the  Agency  when  a 
source  becomes  subject  to  the 
regulations,  and  informs  the  Agency 
that  the  source  is  in  compliance  when 


it  begins  operation.  The  Agency  is 
informed  of  the  sources'  compliance 
status  by  semiannual  reports.  The 
calibration  and  maintenance 
requirements  aid  in  a  source  remaining 
in  compliance. 

In  the  Administrator's  judgement, 
sulfur  dioxide  (SOj)  and  add  mist 
emissions  from  the  manufacture  of 
sulfuric  acid  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  New  Source 
Performance  Standards  have  been 
promulgated  for  this  source  category  as 
required  under  section  111  of  the  Clean 
Air  Act. 

The  respondents  subject  NSPS 
Subpart  H,  are  owners  of  sulfuric  acid 
plants.  The  control  of  SO2  and  acid  mist 
requires  not  only  the  installation  of 
properly  designed  equipment,  but  also 
the  proper  operation  and  maintenance 
of  that  equipment.  Sulfur  dioxide  and 
acid  mist  emissions  fhim  sulfuric  acid 
plants  result  from  the  burning  of  sulfur 
or  sulfur-bearing  feedstocks  to  form  SO2, 
catalytic  oxidation  of  SO2  to  SO3,  and 
absorption  of  SO2  in  a  strong  acid 
stream.  These  standards  rely  on  the 
capture  of  SO2  and  acid  mist  by  venting 
to  a  control  device. 

Approximately  100  existing  facilities 
are  currently  subject  to  the  standards. 
Affected  facilities  must  comply  with  40 
CFR  60.8  General  Provisions 
recordkeeping  and  reporting 
requirements  including  notification  of 
the  date  of  construction  or 
reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
demonstration  of  the  continuous 
emission  monitoring  system  (GEMS); 
notification  of  the  date  of  the  initial 
performance  test;  and  the  results  of  the 
initial  performance  test. 

Performance  test  reports  are  needed  as 
these  are  the  Agency's  record  of  a 
source's  initial  capability  to  comply 
with  emission  standards,  and  note  the 
operating  conditions  (acid  mist  SO2 
concentrations,  volumetric  flow  rates  of 
effluent  gas)  under  which  compliance 
was  achieved.  After  the  initial 
recordkeeping  and  reporting 
requirements,  semiannual  reports  are 
required  if  there  has  been  an  exceedance 
of  control  device  operating  parameters. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  sysiem  is 
inoperative.  These  notification,  reports 
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and  records  an  required,  in  general,  of 
all  sources  sub  ect  to  NSPS. 

Four  new  fa(  ilities  are  estimated  to 
become  subjec  to  NSPS  Subpart  H 
annually. 

The  Administrator  has  determined 
that  emissions  of  SO2  and  it's  mist  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  Anticipated  to  endanger 
public  health  dr  welfare. 

In  order  to  ei  isure  compliance  with 
standards  pror^ulgated  to  protect  public 
health,  adequate  recordkeeping  and 
reporting  is  ne<;essary.  In  the  absence  of 
such  information  enforcement 
personnel  woujld  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  biasis,  as  required  by  the 
Clean  Air  Act.  JThe  information 
collected  from  irecordkeeping  and 
reporting  requirements  is  also  used  for 
targeting  inspections,  and  is  of  sufficient 
quality  to  be  u^d  as  evidence  in  court. 
Recordkeeping  and  reporting  are 
mandatory  under  this  regulation. 
Records  must  be  maintained  for  5  years. 

An  Agency  i|iay  not  conduct  or 
sponsor,  and  aj  person  is  not  required  to 
respond  to,  a  qoUection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  E^A's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  vhether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  colhction  of  information, 
including  the  validity  of  the 
methodology  iJid  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  i  iformation  to  be 
collected;  and 

(iv)  Minimi;  ;e  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  tachnology,  e.g.,  permitting 
electronic  subfnission  of  responses. 

Burden  Stalisment:  The  annual  public 
reporting  and  [recordkeeping  burden  for 
this  coUectiori  of  information  is 
estimated  to  average  595.80  hours  per 
new  facility  a^d  220  hours  per  existing 
facility.  Burddn  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  Agency.  This  includes  the 
time  needed  t^)  review  instructions; 
develop,  acqujire,  install,  and  utilize 


technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  current  ICR  estimates  the  total 
annual  burden  to  industry  to  be 
$1,094,703.  This  is  based  on  a  total 
average  annual  burden  of  24,823 
respondents  with  an  average  wage  of 
$17.09  per  hour  and  110%  overhead. 
The  biu-den  is  greatest  for  facilities  in 
their  first  year  of  operation.  The  burden 
in  the  first  year  for  reporting 
requirements  is  estimated  to  be  455.80 
hours  per  facility.  The  burden  for  future 
years  is  greatly  reduced  because  the 
initial  notifications  and  initial 
performance  tests  are  not  required  in 
subsequent  years.  The  estimated  burden 
for  recordkeeping  requirements  for 
subsequent  years  per  respondent  is  140 
person  hours.  This  estimate  includes  the 
time  to  enter  information  regarding 
records  of  operating  parameters  and 
calculations/record  of  conversion 
factors. 

The  following  is  a  breakdown  of 
burden  used  in  the  ICR.  The  estimated 
burden  is  calculated  as  two  hours  for 
respondents  to  write  the  reports  for, 
notification  of  construction  or 
reconstruction,  notification  of  physical 
or  operation  changes,  notification  of 
anticipated  startup,  notification  of 
actual  startup,  notification  of  initial 
performance  test,  notification  of 
demonstration  of  continuous  monitoring 
system  (CMS).  The  ICR  uses  300  burden 
hours  for  the  initial  performance  test.  It 
is  assumed  that  20%  of  all  affected 
facilities  will  have  to  repeat 
performance  tests.  The  ICR  uses  four 
hours  for  performing  the  Reference 
Method  9  Test.  It  is  estimated  that 
performance  of  Reference  Method  9  Test 
will  occur,  on  average,  1.2  times  per 
facility  a  year.  The  ICR  uses  40  hours  to 
wn-ite  an  excess  emission  reports.  It  is 
assumed  an  excess  emission  report  will 
take  place  twice  a  year. 

The  recordkeeping  burden  is 
estimated  to  be  0.25  hours  to  enter 
information  regarding  records  of 
operating  parameters.  It  is  assumed  this 
will  take  place  350  times  a  year  per 
facility.  TTie  burden  to  enter  information 
regarding  calculation/record  of 
conversion  factors  is  0.5  hours.  It  is 
assumed  this  will  take  place  1,050  times 
a  year  per  facility. 


NSPS  Subpart  XX,  Bulk  Gasoline 
Terminals 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NSPS  Subpart  XX,  Bulk 
Gasoline  Terminals. 

Title:  New  Source  Performance 
Standard  Subpart  XX,  Bulk  Gasoline 
Terminals,  OMB  Control  Number  2060- 
0006,  EPA  ICR  Number  0664.06, 
Expiration  Date:  June  30, 1999. 

Abstract:  In  the  Administrator's 
judgment ,  VOC  emissions  from  Bulk 
Gasoline  Terminals  may  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore,  New 
Source  Performance  Standards  (NSPS) 
for  Bulk  Gasoline  Terminals  were 
proposed  on  December  17,  1980  and 
were  promulgated  on  August  18, 1983, 
and  amended  on  December  22,  1983. 
The  standards  are  codified  at  40  CFR 
part  60,  subpart  XX.  These  standards 
apply  to  the  total  of  all  loading  racks  at 
bulk  gasoline  terminals  which  deliver 
liquid  product  into  gasoline  tank  trucks 
and  for  which  construction, 
modification  or  reconstruction 
commenced  after  the  date  of  proposal.  A 
bulk  gasoline  terminal  is  any  gasoline 
facility  which  receives  gasoline  by 
pipeline,  ship  or  barge,  and  has  a 
gasoline  throughput  greater  than  75,700 
liters  per  day.  Volatile  organic 
compounds  (VOCs)  are  the  pollutants 
regulated  under  this  standard. 

Owners  or  operators  of  Bulk  Gasoline 
Terminals  must  make  the  following  one- 
time-only reports:  notification  of  the 
date  of  construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  the  date  of  the  initial 
performance  test;  and  the  results  of  the 
initial  performance  test. 

In  order  to  ensure  compliance  with 
standards  promulgated  to  protect  public 
health,  adequate  recordkeeping  and 
reporting  is  necessary.  In  the  absence  of 
such  information  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  The  information 
collected  from  recordkeeping  and 
reporting  requirements  is  also  used  for 
targeting  inspections,  and  is  of  sufficient 
quality  to  be  used  as  evidence  in  court. 
Recordkeeping  and  reporting  are 
mandatory  under  this  regulation. 
Records  must  be  maintained  for  2  years. 
Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
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or  malfunction  in  the  operation  of  an 
affected  facility.  These  notifications, 
reports  and  records  are  required,  in 
general,  of  all  sources  subject  to  NSPS. 
Monitoring  requirements  specific  to 
bulk  gasoline  terminals  consist  mainly 
of  identifying  and  documenting  vapor 
tightness  for  each  gasoline  tank  truck 
that  is  loaded  at  the  affected  facility, 
and  notifying  the  owner  or  operator  of 
each  tank  truck  that  is  not  vapor  tight. 
The  owner  or  operator  must  also 
perform  a  monthly  visual  inspection  for 
liquid  or  vapor  leaks,  and  maintain 
records  of  these  inspections  at  the 
facility  for  a  period  of  two  years. 

Approximately  40  affected  facilities 
are  currently  subject  to  NSPS  Subpart 
XX.  The  reporting  requirements  for  this 
industry  currently  include  only  the 
initial  notifications  and  initial 
performance  test  report  listed  above.  All 
reports  are  sent  to  the  delegated  State  or 
local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
ensure  that  the  pollution  control  devices 
are  properly  installed  and  operated. 
Performance  test  reports  are  needed  as 
these  are  the  Agency's  record  of  a 
source's  initial  capability  to  comply 
with  the  emission  standard,  and  note 
the  operating  conditions  under  which 
compliance  was  achieved. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  .13  hours  per 
response.  For  reporting  requirements  it 
is  estimated  that  it  will  take  one  f>erson- 
hour  to  read  the  instructions.  The  ICR 
uses  60  burden  hours  for  the  initial 
performance  test  this  includes  the 
burden  to  write  the  report  of  the 
performance  test.  It  is  assumed  that  20% 
of  all  affected  facilities  will  have  to 
repeat  performance  tests. 

The  burden  to  enter  records  of  tank 
identification  numbers  is  0.1  of  an  hour 
with  the  assumption  it  takes  six  minutes 
to  enter  each  tank  truck  identification 
number.  It  is  estimated  there  will  be 
approximately  2,100  truck  loadings  per 
year  based  on  six  tank  trucks  each  day 
multiplied  by  350  days  per  year.  It  is 
estimated  that  leak  detection  records 
from  monthly  inspection  of  control 
equipment  is  one  person-hour  every  two 
years. 

Approximately  40  sources  are 
currently  subject  to  NSPS  Subpart  XX. 
Because  no  growth  in  the  industry  is 
expected,  no  additional  sources  are 
expected  to  become  subject  to  this 
standard  over  the  next  three  years. 
Therefore,  the  only  type  of  industry  cost 
associated  with  the  information 
collection  activity  in  the  standards  are 
labor  cost.  The  labor  estimates  were 
derived  from  the  United  States 
Department  of  Labor  Statistics,  March 
1998,  Table  2:  Employment  Cost  for 
Civilian  Workers  by  Occupational  and 
Industry  Group.  The  average  annual 
burden  to  industry  over  the  next  three 
years  from  these  recordkeeping  and 
reporting  requirements  is  11,420  person 
hours.  The  respondent  cost  are 
calculated  on  the  basis  of  $17.09  per 
hour  plus  110  percent  overhead.  The 
average  burden  to  the  industry  over  the 
next  three  years  is  estimated  to  be 
$409,750.  This  estimate  includes  the 
time  needed  to  enter  information — 
records  of  start-up,  shutdown, 
malfunction,  or  any  periods  during 
which  the  monitoring  system  is 
inoperative  is  estimated  to  be  one  and 
one  half  hours  50  times  per  year  or 
about  one  occurrence  per  week. 

This  estimate  inclucies  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NESHAP  Subpart  N,  Inorganic  Arsenic 
Emissions  From  Glass  Manufacturing 

Abstract:  The  Administrator  has 
judged  that  arsenic  emissions  from  glass 
manufacturing  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

Owners  or  operators  of  sources 
covered  by  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
Subpart  N,  are  subject  to  the 
recordkeeping  and  reporting 
requirements  of  the  standards  as  well  as 
those  standards  prescribed  in  the 
General  Provisions  of  the  NESHAP. 

Title:  NESHAP  Subpart  N,  Inorganic 
Arsenic  Emissions  from  Glass 
Manufacturing  OMB  Control  Number 
2060-0043.  EPA  ICR  Number  1081.06, 
Expiration  Date:  July  31,1999. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
application  for  approval  of  construction 
or  modification  (new  sources]  or  a 
source  report  (existing  sources  or  new 
sources  with  initial  start-up  preceding 
effective  date  of  standard);  and 
notification  of  anticipated  and  actual 
dates  of  start-up.  Calculations 
estimating  new  emission  levels  must  be 
reported  whenever  a  change  of 
operation  is  made  that  would 
potentially  increase  emissions. 

Approximately  47  sources  subject  to 
NESHAP  Subpart  N  are  required  to 
demonstrate  initial  compliance  through 
emission  tests.  In  addition,  a  continuous 
monitoring  system  for  the  measurement 
of  the  opacity  of  emissions  from  any 
control  device  must  be  installed  and 
operated.  Records  of  continuous 
emission  monitoring  (CEM)  results  and 
other  data  needed  to  determine 
emission  concentrations  shall  be 
maintained  at  the  source  and  made 
available  for  inspection  a  minimum  of 
two  years. 

A  written  report  of  each  period  for 
which  emission  rates  exceeded  the 
emission  limits  is  required 
semiannually.  All  reports  are  sent  to  the 
delegated  State  or  local  authority.  In  the 
event  that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
the  EPA  Regional  office.  Applications 
and  written  reports  are  sent  directly  to 
the  EPA  Regional  office.  These  reports 
are  used  to  inform  the  Agency  or 
delegated  authority  when  ^  source 
becomes  subject  to  the  standards,  and 
the  nature  of  that  source.  Notification  of 
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start-up  informs  the  reviewing  authority 
at  what  date  tt  e  source  commences 
operation.  The  reviewing  authority  may 
then  inspect  the  source  to  check  if  the 
pollution  control  devices  are  properly 
installed  and  (  perated. 

Reports,  inc  uding  calculations 
estimating  an)  subsequent  emission 
levels,  are  necjssary  to  keep  the  Agency 
informed  aboi  t  the  source's  activities  in 
terms  of  hazardous  air  pollutant 
emissions. 

In  order  to  f  rotect  public  health, 
adequate  reco;  dkeeping  and  reporting  is 
necessary.  In  t  le  absence  of  such 
information  enforcement  personnel 
would  be  unal  »le  to  determine  whether 
the  standards  ire  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act, 

The  inform?  tion  collected  from 
recordkeeping  and  reporting 
requirements  s  also  used  for  targeting 
inspections,  a  id  is  of  sufficient  quality 
to  be  used  as  « vidence  in  court. 
Recordkeepin  >  and  reporting  are 
mandatory  under  this  regulation. 
Records  must  be  maintained  for  2  years. 

An  agency  itiay  not  conduct  or 
sponsor,  and  <i  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  numb  sr.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  par :  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  con"  ments  on  this  collection 
of  information  was  published  on 
September  29  1995. 

The  EPA  wi  )uld  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  propel  performance  of  the 
functions  of  tlie  agency,  including 
whether  the  iiformation  will  have 
practical  utili;y; 

(ii)  Evaluat(!  the  accuracy  of  the 
agency's  estir  late  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhan<  e  the  quality,  utility,  and 
clarity  of  the  nformation  to  be 
collected;  an( 

(iv)  Minimize  the  burden  of  the 
collection  of  nformation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  tschnology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Stctement:  The  annual  public 
reporting  anc  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  iverage  6.769  hours. 
Burden  means  the  total  time,  effort,  or 


financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  estimated 
annual  costs  for  operation  and 
maintenance  of  pollution  control 
equipment  is  $175,000.  This  figure  was 
calculated  using  estimates  provided  by 
a  glass  manufacturing  industry 
consultant  who  stated  that  operation 
and  maintenance  of  pollution  control 
equipment  costs  approximately  $2.00 
per  ton  of  glass  manufactured  with  the 
average  container  glass  facility 
manufacturing  250  tons  per  day  fop350 
days  per  year. 

The  annual  average  burden  to 
industry  over  the  next  three  year  period 
from  recordkeeping  and  reporting 
requirements  has  been  estimated  at 
6,769  person  hours.  The  respondents 
costs  were  calculated  on  the  basis  of 
$17.09  per  hour  plus  110%  overhead 
which  equals  $35.89.  The  Total 
Annualized  Cost  Burden  is  estimated  at 
$242,939.  The  estimated  number  of 
respondents  for  this  ICR  is  47. 

Send  comments  regarding  these 
matters,  or  any  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  address 
listed  in  the  Address  section  of  this 
Notice.  Please  refer  to  EPA  ICR  No.  1081 
and  OMB  Control  No.  2060.0043  in  any 
correspondence. 

NSPS  Subpart  CC:  Glass  Manufacturing 
Plants 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  New  Source  Performance 
Standards  (NSPS)  Subpart  CC, 
Standards  of  Performance  for  Glass 
Manufacturing  Plants. 

Title:  NSPS  Subpart  CC.  Standards  of 
Performance  for  Glass  Manufacturing 
Plants.  OMB  Control  Number  2060- 
0054.  EPA  ICR  Number  1131.05. 
Expiration  date:  July  31.  1999. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  Subpart  CC,  New 
Source  Performance  Standards  for  Glass 


Manufacturing  Plants.  This  information 
notifies  the  Agency  when  a  source 
becomes  subject  to  and  is  in  compliance 
with  the  regulations  of  NSPS  Subpart 
CC. 

In  the  Administrator's  judgement, 
particulate  matter  from  glass 
manufacturing  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore,  New 
Source  Performance  Standards  have 
been  promulgated  for  this  source 
category  as  required  under  section  111 
of  the  Clean  Air  Act. 

The  control  of  emissions  of 
particulate  matter  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  proper 
operation  and  continuous  maintenance 
of  that  equipment.  These  standards  rely 
on  the  capture  of  pollutants  vented  to  a 
control  device. 

Owners  or  operators  of  glass 
manufacturing  plants  subject  to  NSPS 
Subpart  CC  are  required  to  make  initial 
notifications  for  construction,  startup, 
and  performance  testing.  They  must  also 
report  the  results  of  a  performance  test, 
and  demonstration  of  a  continuous 
monitoring  system  if  applicable.  After 
the  initial  recordkeeping  and  reporting 
requirements,  semiannual  excess 
emission  reports  are  required  but  only 
from  sources  with  modified  processes.  It 
is  estimated  that  seventy  five  percent  of 
sources  will  have  modified  processes. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  malfunction  in  the 
operation  of  the  air  pollution  control 
device,  or  any  periods  during  which  the 
monitoring  system  is  inoperative.  These 
notifications,  reports  and  records  are 
required  in  general,  of  all  sources 
subject  to  NSPS. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(iii)  Enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  At  the  writing  of 
this  ICR  there  are  approximately  30 
sources  currently  subject  to  the 
standards.  It  is  estimated  that  1.7 
additional  sources  per  year  will  become 
subject  to  the  standard.  The  current  ICR 
estimates  average  burden  to  the  industry 
to  be  25534  person  hours.  The 
respondent  costs  have  been  calculated 
on  the  basis  of  $17.10  per  hour  plus  110 
percent  overhead  rate  or  $35.88.  The 
ciurent  ICR  also  estimates  the  average 
annual  burden  to  the  industry  is 
$91,602. 

The  following  is  a  breakdown  of 
biu-den  used  in  the  ICR.  Burden  is 
calculated  as  two  hours  for  respondents 
to  write  the  reports  for:  notification  of 
construction  or  reconstruction, 
notification  of  physical  or  operational 
changes;  notification  of  anticipated 
startup;  notification  of  actual  startup; 
notification  of  initial  performance  test; 
notification  of  demonstration  of 
Continuous  Operations  Monitoring 
(COM).  Initial  performance  tests  are 
allocated  160  burden  hours.  It  is 
assumed  that  20%  of  all  affected 
facilities  will  have  to  repeat 
performance  tests.  Sources  which  have 
modified  processes  are  required  to 
submit  semiannual  excess  emission 
reports.  Excess  emission  reports  are 
allocated  8  burden  hours  and  2  reports 
per  year. 

The  recordkeeping  burden  is 
estimated  to  be  15  minutes  to  enter 
records  of  operating  parameters.  It  is 
assumed  that  the  plant  will  operate  250 
days  a  year;  therefore,  this  information 
will  be  recorded  250  times  a  year.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  to  comply  with  any  previously 
applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Collection  of  Information  Regarding 
Exposure  Levels  In  Wood  Treatment 
Plants 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  that 
treat  wood  with  preservative 
formulations  containing  arsenic.  The 
Standard  Industrial  Code  for  the  wood 
preserving  industry  is  2491. 

Title:  Wood  Preservatives — 
Submission  of  Information  Regarding 
Arsenic  Exposure  Levels  in  Wood 
Treatment  Plants,  OMB  Control  Number 
2070-0081.  EPA  ICR  Number  1289.05, 
Expiration  Date:  July  31,  1999. 

Abstract:  This  information  collection 
provides  wood  treaters  that  use  arsenic 
formulations  a  way  to  exempting 
themselves  from  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide,  Act 
(FIFRA)  pesticide  label  requirements 
dictating  that  all  applicators  of  the 
product  wear  NIOSH-approved 
respirators.  This  opportunity  for 
facilities  to  exempt  themselves  irom  the 
respirator  requirements  is  called  the 
Permissible  Exposure  Limit  Monitoring 
Program  (PEL)  and  it  is  incorporated  in 
the  final  settlement  of  the  "Notice  of 
Intent  To  Cancel  Registrations  of 
Pesticide  Products  Containing  Creosote, 
Pentachlorophenol  (Including  Its  Salts) 
and  Inorganic  Arsenic"  which  is 
pubUshed  in  the  July  1984,  49  FR 
28674.  Facilities  that  choose  to 
participate  in  the  voluntary  PEL  can  do 
the  following  to  exempt  themselves 
from  the  respirator  requirements. 

First,  the  facility  needs  to  conduct  air 
monitoring  for  air-borne  arsenic. 
Facilities  that  have  air-borne  arsenic 
levels  that  are  higher  than  the 
permissible  exposure  limit  would  have 
to  continue  to  require  plant  personnel  to 
wear  respirators.  If  a  facility's  air-borne 
arsenic  levels  are  below  the  permissible 
exposure  limit  they  are  no  longer 
required  to  wear  respirators.  £)epending 
on  how  close  the  levels  are  to  the 
permissible  exposure  limit,  the  facility 
is  required  to  retest  periodically  or  fill 
out  a  checklist,  which  indicates  if 
arsenic  exposure  levels  are  likely  to 
increase  due  to  changes  in  the  facility's 
industrial  process. 

Owners  or  operators  who  participate 
in  the  PEL  exemption  must  monitor  and 
submit  an  initial  report  with  annual 
certification.  Additional  monitoring  is 
required  only  when  conditions  set  out 
in  the  PEL  Checklist  are  different  fi-om 
those  occurring  during  the  initial 
testing.  Monitoring  and  reporting  less 
than  this  would  not  assure  that 
exposure  to  inorganic  arsenic  is 
acceptable. 

If  the  air  level  exceeds  10  ug/m'  over 
an  eight  hour  period  employees  will  be 


required  to  wear  respirators  until  at 
least  two  consecutive  measurements 
show  the  air  arsenic  levels  are  below  10 
ug/m'.  If  the  arsenic  air  levels  tire 
between  10  mg/m-^  and  5ug/m  -\ 
monitoring  must  be  repeated  after  6 
months.  Monitoring  may  cease  if  the  air 
level  is  5  ug/m  ^  or  below  unless  a 
production,  process,  control,  or  other 
procedure  identified  in  the  "PEL 
Checklist"  has  occurred  resulting  in 
possible  new  or  additional  employee 
exposure  to  inorganic  arsenic. 

Approximately  300  participating 
facilities  must  submit  the  air  monitoring 
test  results  to  EPA,  or  if  arsenic  levels 
are  low  and  testing  is  not  required,  then 
they  can  simply  fill  out  the  checklist 
and  submit  it  to  EPA.  Approximately  50 
plants  are  required  to  monitor  during  a 
given  year.  All  submissions  must  certify 
that  the  information  provided  is 
accurate. 

EPA  uses  the  certification  and  air  ' 
monitoring  data  to  determine  if  the 
wood  preserving  facility  is  complying 
with  the  air-bome  arsenic  levels  set  by 
the  cancellation  order,  which  was  set  to 
ensure  that  plant  personnel  are  not 
exposed  to  levels  of  arsenic  that  pose  an 
unacceptably  high  health  risk.  This  data 
will  also  be  used  to  monitor  which 
wood  preserving  facilities  are 
participating  in  the  PEL  program  and 
thus  could  be  exempt  from  the  pesticide 
label  requirement  to  wear  a  respirator. 
Because  the  information  that  is 
submitted  to  EPA  would  not  be 
confidential  business  information,  the 
submittals  from  the  facilities  will  not  be 
handled  as  such. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autc^nated  electronic, 
mechanical,  or  other  technological 
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Dated:  Decenber  28, 1998. 
Bruce  R.  Wedc  Ic, 

Acting  Directoi ,  Office  of  Compliance. 
[FR  Doc.  99-i:  2  Filed  1-4-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6214-71 

Announcement  of  Public  Meeting  of 
Stakeholders  on  Resource  Needs  and 
Shortfall  for  Administering  and 
Implementing  State  Water  Quality 
Programs  Under  the  Clean  Water  Act 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  may  be 
conducting  a  series  of  stakeholder 
dialogue  meetings  on  the  resource  needs 
and  shortfall  for  administering  and 
implementing  State  water  quality 
programs  under  the  Clean  Water  Act. 
The  purpose  of  the  meetings  is  to  solicit 
input  in  defining  the  scope  of  State 
water  quality  programs,  identify  the 
approach  and  methodology  for  data 
collection,  identify  priorities  and 
strategies  for  comprehensive 
stakeholder  approaches  to  address  the 
problem.  The  first  meeting  will  focus  on 
what  activities  are  to  be  covered  under 
the  water  quality  program,  the  approach 
and  methodology  for  proceeding  and 
identification  of  priorities.  Subsequent 
meetings  will  be  announced  as  work 
progresses.  The  meeting  is  open  to  the 
public. 

DATES:  The  first  meeting  is  schediiled 
for  Wednesday,  January  20,  1999  from 
8:30  a.m.  to  5:00  p.m.  EST. 

ADDRESSES:  To  register  for  the  meeting, 
please  contact  Ms.  Shadonna  Price 
between  the  hours  of  12:00  pm  and  3:00 
pm  EST  or  electronically  register 
through  the  Internet  at  the  following 
adAvess.  http://161.80.ll.87/water/ 
waterquality.  All  materials  (agenda, 
background  materials)  will  be  available 
on  this  website.  Meeting  room  space  is 
limited  to  40  people  and  will  be 
available  on  the  basis  of  first  reserved, 
first  served.  Interested  parties  who  are 
unable  to  attend  but  would  like  to 
participate  in  the  discussion,  may 
provide  comhient  on  any  of  the 
materials  via  the  website  which  will  be 
monitored  with  contractor  support.  The 
stakeholders  meeting  will  be  held  at  the 
Radisson  Barcelo.  2121  P.  Street, 
Washington.  D.C.;  phone  202-293-3100. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  visit  the  interactive 
website  at  http://161.80.ll.87/water/ 
waterquality.  Should  you  have  technical 
problems  accessing  the  website,  please 
contact  the  technical  hotline  at  (202) 
260-1013. 


Dated:  December  28, 1998. 
Alfred  Lindsey, 

Deputy  Director,  Office  of  Wastewater 
Management.  Designated  Federal  Official. 
(FR  Doc.  99-134  Filed  1-4-99;  8:45  ami 

BILLING  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6214-8] 

Human  Health  Risk  Assessment 
Protocol  for  Hazardous  Waste 
Combustion  Facilities  (Peer  Review 
Draft) 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  extension  of  public 

comment  period. 

summary:  On  Friday,  October  30,  1998 
the  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  published  a 
document  in  the  Federal  Register  (63 
FR  58381)  that  the  guidance  document 
Human  Health  Risk  Assessment 
Protocol  for  Hazardous  Waste 
Combustion  Facilities  (Peer  Review 
Draft-EPA530-D-98-001A,  B  &  C)  was 
available  and  that  the  Agency  was 
opening  a  60-day  comment  period.  This 
risk  assessment  guidance  document 
contains  the  Office  of  Solid  Waste's 
(OSWs)  recommended  approach  for 
conducting  site-specific  risk 
assessments  on  RCRA  hazardous  waste 
combustors.  The  comment  period  for 
this  document  is  currently  scheduled  to 
close  on  December  29,  1998. 

However,  due  to  the  broad  scope, 
detail,  and  complexity  of  this  three 
volume  guidance  document,  the  Agency 
has  received  a  number  of  requests  to 
extend  the  public  comment  period. 
OSW  has  considered  these  requests  and 
decided  to  extend  the  review  period  for 
an  additional  30  days;  making  the  new 
closing  date  January  28. 1999. 
Therefore,  OSW  expects  that  all  public 
comments  on  the  guidance  document 
will  be  received  on.  or  before  the  close 
of  business  on  January  28,  1999. 
DATES:  Public  comments  on  the 
document  Human  Health  Risk 
Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities  (Peer 
Review  Draft-EPA530-D-98-00lA,  B  & 
C)  should  be  received  by  the  RCRA 
docket  no  later  than^January  28,  1999. 
FOR  further  information  CONTACT:  For 
further  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (if  hearing  impaired);  in  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  specific  questions  on 
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implementation  of  the  methods 
described  in  this  document,  please 
contact  your  RCRA  regulatory  authority; 
for  other  questions  contact  Karen 
Pollard,  Office  of  Solid  Waste,  5307W 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington,  DC 
20460;  phone:  (703)  308-3948;  e-mail: 
Pollard.Karen@EPA.gov. 
ADDRESSES:  Commenters  must  send  the 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-98-HHRA-FFFFF  to:  RCRA 
Information  Center  (RIC),  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street.  SW,  Washington,  DC 
20460.  Comments  submitted 
electronically  comments  should  be 
identified  by  the  docket  number  F-98- 
HHRA-FFFFF  and  submitted  to:  RCRA- 
docket@epamail.epa.gov.  Submit 
electronic  comments  in  an  ASCII  file 
and  avoid  the  use  of  special  characters 
and  any  form  of  encryption.  EPA's 
Office  of  Solid  Waste  (OSW)  also 
accepts  data  on  disks  in  Word  perfect  6.1 
file  format. 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  Regina  Magbie, 
RCRA  CBI  Document  Control  Officer, 
Office  of  Solid  Waste  {5305W),  U.S. 
EPA,  401  M  Street  SW,  Washington,  DC 
20460. 

Public  comment  and  supporting 
materials  will  be  made  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday  (except  Federal 
holidays)  in  the  RIC,  located  at  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  (703)  603-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  docket  index  and  notice  are 
available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  it. 
SUPPLEMENTARY  INFORMATION:  For  paper 
or  CD-ROM  copies  of  the  guidance 
document,  please  contact  the  RCRA 
Information  Center  (RIC),  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HCy,  401  M  Street,  SW,  Washington,  DC 
20460,  (703)  603-9230.  The  document  is 
a  three  volume  set,  the  document 
numbers  are  EPA  530-D-98-O01A;  530- 
D-98-001B;  and  53O-D-98-O01C. 
Copies  of  this  document  may  also  be 
obtained  from  the  RCRA  Hotline  at  (800) 
424-9346  or  TDD  (800)  553-7672 


(hearing  impaired).  In  the  Washington, 
DC  metropolitan  area,  call  (703)  412- 
9810  or  TDD  (703)  412-3323.  The 
document  is  also  available  in  electronic 
format  on  the  world  wide  web  at:  http:/ 
/www. epa.gov/epaoswer/hazvvaste/ 
combust/risk  htm. 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ASCII(TEXT).  It  is  essential  to  specify 
on  the  disk  label  the  word  processing 
software  and  version/edition  as  well  as 
the  commenter's  name.  This  will  allow 
EPA  to  convert  the  comments  into  one 
of  the  word  processing  formats  utilized 
by  the  Agency.  Please  use  mailing 
envelopes  designed  to  physically 
protect  the  submitted  diskettes.  EPA 
emphasizes  that  submission  of 
comments  on  diskettes  is  not 
mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  This  expedited  procedure  is 
in  conjunction  with  the  Agency 
"Paperless  Office"  campaign. 

Dated:  Decemt)er  23, 1998. 
Elizabeth  A.  Cotsworth, 

Acting  Director.  Office  of  Solid  Waste. 
[FR  Doc.  09-133  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  6560~S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  proposed  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35D6(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  National  Fire 
Incident  Reporting  System  (NFIRS):  a 
national  annual  collection  of  fire 
incident  data. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  93^98,  Federal  Fire  Prevention 
and  Control  Act  of  1974,  Section  9(a) 
authorizes  the  Administrator,  U.S.  Fire 
Administration  (USFA),  to  operate  the 
National  Fire  Data  Center  (NFDC).  The 
purpose  of  the  NFDC  is  to  provide  an 
accurate  nationwide  analysis  of  the  fire 


problem,  identify  major  problem  areas, 
assist  in  setting  priorities,  determine 
possible  solutions  to  problems,  and 
monitor  the  progress  of  programs 
designed  to  reduce  fire  losses.  The 
National  Fire  Incident  Reporting  System 
(NFIRS)  was  designed  as  the  vehicle  to 
gather,  analyze,  publish,  and 
disseminate  data  related  to  the 
prevention,  occurrence,  control,  and 
results  of  fires  of  all  types. 

Collection  oflnformation 

Title:  National  Fire  Incident  Reporting 
System  (NFIRS). 

Type  of  Information  CoUection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
OMB  Number:  3067-0161. 
Form  Numbers:  NFIRS-1,  Incident 
Report  is  used  to  describe  each  incident 
(or  call)  to  which  a  fire  department 
responds — Hour  burden,  1. 

NFIRS-2,  Civilian  Casualty  Report  is 
used  to  report  injuries  or  deaths  of 
civilians  or  other  emergency  personnel 
(such  as  police  or  ambulance 
attendants)  that  occur  in  conjunction 
with  an  incidents — Hour  burden.  55 
minutes. 

NFIRS-3.  Fire  Service  Casualty 
Report  is  used  to  report  injuries  or 
deaths  of  fire  service  personnel  that 
occur  in  conjunction  with  any  incident 
response — Hour  burden,  50  minutes. 

NFIRS-4,  Fire  Department 
Identification,  contains  information  that 
the  State  NFIRS  Program  Manager  must 
collect  for  each  fire  department 
reporting  on  NFIRS — Hour  burden.  30 
minutes. 

NFIRS-5,  Report  of  Submitted 
Incidents  contains  information  that  the 
State  NFIRS  Program  Manager  may  use 
to  help  verify  and  balance  the  number 
of  incidents  contained  in  the  computer 
with  the  number  of  actual  incident 
report  forms  submitted — Hour  burden, 
30  minutes. 

NFIRS-HMI,  Hazardous  Material 
Incident  Report  is  used  in  conjunction 
with  NFIRS-1  to  provide  detailed 
information  about  hazardous  material 
incidents  so  that  data  can  be  gathered  to 
assist  local,  state  and  national  agencies 
in  dealing  with  national  problems — 
Hour  burden,  45  minutes. 

Abstract:  NFIRS  data  is  used  at  the 
Local,  State,  and  Federal  levels  as  a 
standard  method  of  collecting 
information  concerning  fire  incidents, 
which  is  employed  to  quantify  national 
experience  and  to  formulate 
intervention  strategies  which  target  loss 
reduction  from  fire. 

Affected  Public:  State,  Local  or  Tribal 
Government. 
Number  of  Respondents:  14,000. 
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,  Responses:  980.000. 
Total  Annual  Burden 


Number  of 
Estimated '. 
Hours;  983, Oqb 
Estimated  C  ost:  $1.6M 

Comments 

Written  con  ments  are  solicited  to  (a) 
evaluate  whet  ler  the  proposed  data 
collection  is  n  Bcessary  for  the  proper 
performance  c  f  the  agency,  including 
whether  the  it  formation  shall  have 
practical  utility;  fb)  evaluate  the 
accuracy  of  th  s  agency's  estimate  of  the 
burden  of  the  iroposed  collection  of 
information,  ii  icluding  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  thj  quality,  utility,  and 
clarity  of  the  ii formation  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collectidn  of  information  on  those 
who  are  to  res  )ond,  including  through 
the  use  of  app:  opriate  automated, 
electronic,  me:hanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permittini ;  electronic  submission  of 
responses.  Coi  iments  should  be 
received  withi  [i  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  writtei^  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (g02)  646-3524  or  email 
anderson.muriel@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexandra  Furr,  Branch  Chief,  National 
Fire  Data  Centur,  (301)  447-1353. 
Contact  Ms.  Anderson  at  (202)  646-2625 
for  copies  of  ti  e  proposed  collection  of 
information. 

Dated:  Deceml>er  23,  1998. 
Reginald  TrupU  >, 
Director,  Prograi  n  Services  Division, 
Operations  Support  Directorate. 
(PR  Doc.  99-116  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  STIS  -01-P 


FEDERAL  EMERGENCY 
MANAGEMENtr  AGENCY 

Agency  Inforr^ation  Collection 
Activities:  Projaosed  Collection; 
Comment  Rec^est 

ACTtON:  Notice 
comments. 


summary:  The 
Management 
its  continuing 
paperwork  anc 
invites  the 
Federal 
opportunity  to 


agenci  3s 


and  request  for 


Federal  Emergency 
/  gency  (FEMA),  as  part  of 
jffort  to  reduce 
respondent  burden, 
general  public  and  other 
to  take  this 
comment  on  the 


proposed  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  FEMA  and  other 
Federal  agencies  policies  and 
procediues  for  providing  Federal 
support  for  offsite  radiological 
emergency  planning  and  preparedness. 
It  describes  the  process  for  providing 
Federal  facilities  and  resources  to  the 
nuclear  power  plant  licensee  after  an 
affirmative  determination  has  been 
made  on  the  licensee's  certification  of  a 
"decUne  or  fail"  situation. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12657,  dated  November  18,  1998, 
charged  FEMA  and  other  Federal 
agencies  with  the  emergency  planning 
response  in  cases  where  State  and  Local 
governments  have  declined  or  failed  to 
prepare  emergency  plans.  To  implement 
Executive  Order  12657,  FEMA  worked 
with  the  Nuclear  Regulatory 
Commission  (NRC)  and  other  Federal 
agencies  on  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  to  develop  regulation  44  CFR 
352,  Commercial  Nuclear  Power  Plants: 
Emergency  Preparedness  planning.  This 
regulation  establishes  policies  and 
procedures  for  a  licensee  submission  of 
a  certification  of  "decline  or  fail",  and 
for  FEMA's  determination  concerning 
Federal  assistance  to  the  licensee.  It  also 
establishes  policies  and  procedures  for 
providing  Federal  Support  for  offsite 
planning  and  preparedness. 

In  accordance  with  Executive  Order 
12657,  FEMA  will  need  certain 
information  from  the  licensee  in  order 
to  form  a  decision  as  to  whether  or  not 
a  condition  of  "decline  or  fail"  exists  on 
the  part  of  State  or  Local  governments 
(44  CFR  352.3^).  This  information  will 
be  collected  by  the  appropriate  FEMA 
Regional  Office  or  Headquarters.  Also, 
when  a  licensee  requests  Federal 
facilities  or  resources,  FEMA  will  need 
information  from  the  NRC  as  to  whether 
the  licensee  has  made  maximum  use  of 
its  resources  and  the  extent  to  which  the 
licensee  has  complied  with  10  CFR 
50.47(c)(1)  and  44  FR  352.5.  This 
information  will  be  collected  by  the 
NRC  and  will  be  provided  to  FEMA 
through  consultation  between  the  two 
agencies. 

Collection  of  Information 

Title:  Federal  Assistance  for  Offsite 
Radiological  Emergency  Planning. 

Type  of  Information  Collection: 
Reinstatement,  without  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0201. 

Form  Numbers:  None. 


Abstract:  In  accordance  with 
Executive  Order  12657  and  under 
regulation  44  CFR  352,  FEMA  will  need 
certain  information  from  the  licensee  in 
order  to  form  a  decision  as  to  whether 
or  not  a  condition  of  "decline  or  fail" 
exists  on  the  part  of  the  State  or  Local 
government.  Also,  when  a  licensee 
requests  Federal  facilities  or  resources, 
FEMA  will  need  information  ft-om  the 
NRC  as  to  whether  the  licensee  has 
made  maximum  use  of  its  resources  and 
the  extent  to  which  the  licensee  has 
complied  with  10  CFR  50.47(c  )(1). 

Affected  Public:  Business  or  Other 
For-Profit  and  State,  Local  or  Tribal 
Government. 

Number  of  Responses:  1. 

Hour  Burden  Per  Response:  160. 

Estimated  Total  Annual  Burden 
Hours:  160. 

Estimated  Cost:  $3,323. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  McNutt,  Emergency 
Management  Specialist,  Preparedness, 
Training  and  Exercises  Directorate, 
(202)  646-2857  for  additional 
information.  Contact  Ms.  Anderson  at 
(202)  646-2625  for  copies  of  the 
proposed  collection  of  information  or 
email  muriel.anderson@fema.gov. 

Dated:  December  23, 1998. 
Reginald  Truiillo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
(PR  Doc.  99-118  Filed  1-4-99;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAQEMEffT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  tcike  this 
opportunity  to  comment  on  the 
proposed  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  collection  of 
information  from  private  insurance 
companies  that  apply  for  participation 
in  the  Write  Your  Own  (WYO)  program. 
SUPPt.EMENTARY  INFORMATION.  The  WYO 
was  established  in  response  to  the 
increase  in  losses  and  escalating  costs  of 
natural  disasters  to  American  taxpayers. 
The  Federal  Insurance  Administration 
(FIA)  and  private  insurance  companies 
participate  in  a  joint  venture  to  market 
and  service  flood  insurance  under  the 
names  of  the  private  insurance 
companies.  FIA  may  enter  into  an 
agreement  with  private  insurance 
companies,  whereby  the  companies  may 
offer  flood  insurance  coverage  to  eUgible 
property  ovraers.  FIA  requires  a  one- 
time submission  of  information  to 
determine  a  company's  qualification,  as 
set  for  in  44  CFR  Part  62,  subpart  62.24. 
FIA  requires  the  information  to 
determine  whether  an  applicant  for 
entry  or  reentry  has  the  abiUty  to 
process  flood  insurance  and  meet  the 
reporting  requirements  of  the  WYO 
Financial  Control  Plan. 

Cellectioii  af  laferraatiea 

Title:  Write  Your  Own  Program 
(WYO)  Company  Participation  Criteria; 
New  AppUcants. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-G259. 

Form  Numbers:  None. 

Abstract:  Under  the  Write  Your  Own 
Program,  private  sector  insurance 
companies  may  offer  flood  insurance  to 
eligible  property  owners.  The  Federal 
Government  is  a  guarantor  of  flood 
insurance  coverage  for  WYO 
Companies,  issued  under  the  WYO 
arrangement.  To  determine  eligibility 
for  participation  in  the  WYO,  the 
National  Flood  Insurance  Program 


(NFIP)  is  requiring  a  one-time 
submission  demonstrating  their 
qualification  for  participation  from  each 
new  company  seeking  entry  into  the 
Program. 

Affected  Public:  Business  or  other  for 
profit. 

Number  of  Responses:  5. 

Hour  Burden  Per  Response:  7. 

Estimated  Total  Annual  Burden 
Hours:  35. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  from  the  date 
notice  is  pubUshed  in  the  Federal 
Register. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington.  1X2  20472. 
Telephone  number  (202)  646-2625. 
FAX  nimiber  (202)  646-3524  or  email 
muriel.anderson@fema.gov. 

FOR  FURTHER  INFOflMATION  CONTACT: 
Edward  T.  Pasterick,  Chief,  Financial 
EKvision,  (202)646-3443  for  additional 
information.  Contact  Ms.  Anderson  at 
(202)  646-2625  for  copies  of  the 
proposed  collection  of  information. 

Dated:  December  23. 1998. 

RegiiMld  Tmpflo, 

Director,  Program  Services  Division, 
Operations  Support  Directorate. 

|FR  Doc.  99-119  Filed  1-4-99;  8:45  am] 
mxmo  CODE  •7i»-ei-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  information  CoHection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Write  Your  Own  Program. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0169. 

Abstract:  Under  the  Write- Your-Own 
program,  private  sector  insurance 
companies  may  offer  flood  insurance  to 
eligible  property  owners.  The  federal 
government  is  a  guarantor  of  flood 
insurance  coverage  for  WYO  companies, 
issued  under  the  WYO  arrangement.  In 
order  to  maintain  adequate  financial 
control  over  federal  funds,  the  NFIP 
requires  each  WYO  company  to  submit 
a  monthly  financial  report. 

Affected  Public:  Businesses  or  other 
for  profit. 

Number  of  Respondents:  120. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  792. 

Frequency  of  Response:  Monthly. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  the  Management  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
collection  should  be  made  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  nimiber  (202)  646-3524  or  email 
address  muriel.anderson@fema.gov. 

Dated:  December  23, 1998. 
Reginald  TmiiDe, 

Director,  Program  Services  Division, 

Operations  Support  Directorate 

(PR  Doc.  99-117  Filed  1-4-99;  8:45  am) 

MLLMQ  CODE  671»-«1-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1256-DR] 

Kansas;  Amendment  No.  7  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


\ 
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action:  Noticd 
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summary:  Thi ;  notice  amends  the  notice 
of  a  major  disi  ister  for  the  State  of 
Kansas  (FEMA-1258-DR).  dated 
November  5.  1998,  and  related 
determinations. 

EFFECTIVE  DATE:  December  16.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  ^46-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  is  hereby  amended  to  include 
the  following  fareas  among  those  areas 
determined  ta  have  been  adversely 
affected  by  tht  catastrophe  declared  a 
major  disastenby  the  President  in  his 
declaration  oflNovember  5, 1998: 

Woodson  Covjnty  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  CCFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.p40,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.343,  Individual  and  Family 
Grant  (IFG)  Proiram;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.54«,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
IFR  Doc.  99-122  Filed  1-4-99;  8:45  am] 
BILUNG  CODE  S71ft-02-P 


f- 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1257-dR] 

Texas;  Amenament  No.  9  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notict 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1257iDR),  dated  October  21, 
1998,  and  related  determinations. 
EFFECTIVE  DATIE:  December  17,  1998. 
FOR  FURTHER  »<FORMATI0N  CONTACT: 
Madge  Dale,  Itesponse  and  Recovery 
Directorate,  Ffederal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202]  $46-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amanded  to  include  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 


the  President  in  his  declaration  of 
October  21, 1998: 

Jim  Wells,  Kendall,  Lavaca,  and  Walker 
Counties  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  99-120  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1257-DR] 

Texas;  Amendment  No.  10  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1257-DR),  dated  October  21, 
1998,  and  related  determinations. 

EFFECTIVE  DATE:  December  18,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  21, 1998: 

Grimes,  Liberty,  Matagorda,  Nueces,  Polk, 
San  Jacinto,  Trinity,  and  Walker  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548.  Hazard  Mitigation  Grant 

Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  99-121  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  203-011555-007. 

Title:  Carrier  Services  Agreement. 

Parties:  A.P.  Moller-Maersk  Line, 
Atlantic  Container  Line  AB,  Hapag 
Lloyd  Container  Line  GmbH, 
Mediterranean  Shipping  Co.,  S.A., 
Nippon  Yusen  Kaisha,  Orient  Overseas 
Container  Line  (UK)  Ltd.,  P&O  Nedlloyd 
B.V.,  P&O  Nedlloyd  Limited,  POL- 
Atlantic,  Sea-Land  Service,  Inc., 
Tecomar  Limited,  Mexican  Line 
Limited,  DSR-Senator  Lines,  Hyundai 
Merchant  Marine  Co.,  Ltd.,  Evergreen 
Marine  Corp. 

Synopsis:  The  proposed  agreement 
amendment  restates  and  renames  the 
basic  agreement,  deletes  self-policing 
provisions  of  the  current  agreement  and 
makes  conforming  modifications,  and 
reduces  the  financial  security  required 
by  the  agreement.  The  parties  request 
expedited  review. 

Dated:  December  30, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  99-100  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  6730-01 -M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
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of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  3360. 

Name:  Overbruck  International,  Inc. 

Address:  16225  South  Broadway, 
Gardena,  CA  90248. 

Date  Revoked:  November  18, 1998. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3589. 

Name:  Phillips  Freight  Forwarding, 
Inc. 

Address:  10097  Cleary  Blvd.,  suite 
266,  Plantation,  FL  33324. 

Date  Revoked:  November  20, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 
Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

[PR  Doc.  99-23  Filed  1-4-99;  8:45  am| 

BiLUNO  CODE  erso-oi-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 

YCS  International,  Inc. 

10990  Roe  Avenue,  Overland  Park,  KS 
66211,  Officer:  Peter  Brown, 
President 

Dated:  December  30, 1998. 
Joseph  C.  Polking, 
Secretary. 

(PR  Doc.  99-101  Filed  1-4-99;  8:45  am] 
BILUNO  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
19,  1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

1.  Gerald  E.  Ludwig,  Effingham, 
Illinois;  to  acquire  additional  voting 
shares  of  Illinois  Community  Bancorp. 
Inc..€ffingham,  Illinois,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Illinois  Community  Bank. 
Effingham.  IlUnois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30,  1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  99-96  Piled  1-4-99;  8:45  am] 
BILUNO  CODE  taiO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m..  Monday. 

January  11.  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Annual  Burden  Estimates 


1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  31, 1998. 

Jennifer  J.  Johnson. 

Secretary  of  the  Board. 

IFR  Doc.  98-34840  Piled  12-31-98:  10:43 
am] 

BILUNG  CODE  821 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Native  Employment  Works 
(NEW)  Program  Plan  Guidance  and 
Report  Requirements 

OMB  No.  .0970-01 74 

Description:  The  purpose  of  this 
document  is  to  determine  whether  a 
Tribal  plan  is  complete  and  will  fulfill 
NEW  program  grantee's  intended 
purpose,  goals  and  objectives  of 
providing  work  activities  to  its  service 
population.  The  plan  will  provide  an 
outline  of  how  the  Tribes'  programs  will 
be  administered  and  operated  and 
instructions  for  reporting  participant 
and  program  characteristics. 

It  is  also  used  to  provide  the  public 
work  information  about  the  NEW 
program. 

Respondents:  Tribal  Govt. 


Instrument 


Program  plan 

Program  operations  report 


Nunrit)er  of 
respondents 


78 
78 


Numtjer  of 

responses  per 

respondent 


Average  bur- 
den hours  per 
response 


13.2 
.^6 


Total  burden 
hours 


1.030 
1.248 


Estimated  Total  Annual  Burden  Hours:  2,278 
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Addition  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Famihes,  Office  of 
Infonnation  Services,  Division  of 
Information  Resource  Management 
Service.  370  LfEnfant  Promenade.  S.W., 
Washington  DiC.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
made  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
dociunent  in  the  Federal  Register. 
Therefore,  a  cdmment  is  best  assured  of 
having  its  full  [effect  if  OMB  receives  it 
within  30  day$  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street. 
N.W.,  Attn:  Ml.  Wendy  Taylor. 

Dated:  Decern  }er  29.  1998. 
Bob  Sargis, 

Reports  Clearan  :e  Officer. 
|FR  Doc.  99-27  filed  1-4-99;  8:45  am] 

BILUNG  CODE  4184-01-M 


:NT< 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docl(etNo.98N-0213] 

Agency  InfonDation  Collection 
Activities;  Announcement  of  OMB 
Approval;  Recordkeeping  for 
Electronic  Products,  Specific  Product 
Requirements 


agency:  Food t 
HHS. 
ACTION:  Notic^ 


id  Drug  Administration. 


summary:  The^Food  and  IDrug 
Administration  (FDA)  is  announcing 
that  a  collection  of  infonnation  entitled 
"Reporting  anp  Recordkeeping  for 
Electronic  Products:  Specific  Product 
Requirements!  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Ihe  Paperwork  Reduction 
Act  of  1995.    I 

FOR  FURTHER  llllFORMATION  CONTACT: 
Margaret  R.  Scjhlosburg,  Office  of 
Information  Resources  Management 
(HFA-250).  Fdod  and  Drug 
Administratioii,  5600  Fishers  Lane. 
Rockville,  Md  20857,  301-827-1223. 
SUPPLEMENTAPlY  INFORMATION:  In  the 
Federal  Register  of  October  6,  1998  (63 
FR  53677).  thq  agency  announced  that 


the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0213.  The 
approval  expires  on  December  31,  2001. 

Dated:  December  24, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  99-71  Filed  1-4-99;  8:45  ami 

BILUMO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  980-1168] 

Draft  Guidance  for  Industry  on 
ANDA's:  Impurities  in  Drug  Products; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "ANDA's:  Impurities 
in  Drug  Products."  This  draft  guidance 
provides  recommendations  for 
including  information  in  abbreviated 
new  drug  applications  (ANDA's)  on  the 
reporting,  identification,  and 
qualification  of  impurities  in  drug 
products  produced  from  chemically 
synthesized  drug  substances  for  both 
monograph  and  nonmonograph  drug 
products. 

DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by  May  5, 
1999.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
"http://wv4rw.fda.gov/cder/guidance/ 
index.htm."  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Devinder  S.  Gill,  Office  of  Generic 
Drugs,  Center  for  Drug  Evaluation  emd 
Research  (HFD-623),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-5848. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "ANDA's: 
Impurities  in  Drug  Products."  This  draft 
guidance  provides  information  for 
generic  drug  products  on  the  following: 
(1)  Qualifying  degradation  products  via 
a  comparison  with  impurities  found  in 
the  related  United  States  Pharmacopeia 
(USP)  monograph,  scientific  literature, 
or  innovator  material;  (2)  qualifying 
degradation  products  found  at  higher 
levels  in  the  generic  drug  product  than 
found  in  the  related  USP  monograph, 
scientific  literature,  or  innovator 
material;  (3)  qualifying  degradation 
products  that  are  not  found  in  the 
related  USP  monograph,  scientific 
literature,  or  iimovator  material;  and  (4) 
threshold  levels  below  which 
qualification  is  not  needed. 

This  draft  level  1  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  It  represents  the 
agency's  current  thinking  on  the  review 
of  impurities  in  generic  drug  products 
produced  fi"om  chemically  synthesized 
drug  substances.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  24, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  99-31  Filed  1-4-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-1195] 

Draft  Guidance  for  Industry  on 
Bioanalytical  Methods  Validation  for 
Human  Studies;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Bioanalytical 
Methods  Validation  for  Human 
Studies."  This  draft  guidance  provides 
assistance  to  sponsors  and  applicants  of 
investigational  new  drug  applications 
(IND's),  new  drug  applications  (NDA's), 
abbreviated  new  drug  applications 
(ANDA's),  and  supplements,  in 
developing  validation  information  for 
bioanalytical  methods  used  in  human 
clinical  pharmacology,  bioavailability, 
and  bioequivalence  studies.  This  draft 
guidance  does  not  cover  analytical 
methods  used  for  nonhuman 
pharmacology/toxicology  studies, 
chemistry,  manufacturing,  and  controls 
information,  or  in  vitro  dissolution 
studies. 

DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance 
document  by  March  8,  1999.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/guidance/index.htm".  Submit 
written  requests  for  single  copies  of 
"Bioanalytical  Methods  Validation  for 
Human  Studies"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vinod  P.  Shah,  Center  for  Drug 
Evaluation  and  Research  (HFD-350), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5635. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Bioanalytical  Methods  Validation  in 


Human  Studies."  This  draft  guidance  is 
based  primarily  on  the  report  of  a 
conference  on  Analytical  Methods 
Validation:  Bioavailability, 
Bioequivalence  and  Pharmacokinetic 
Studies,  held  on  December  3  to  5, 1990, 
sponsored  by  FDA,  the  American 
Association  of  Pharmaceutical 
Scientists,  Federation  Internationale 
Pharmaceutique,  the  Canadian  Health 
Protection  Branch,  and  Association  of 
Official  Analytical  Chemists. 

This  draft  level  1  guidance  document 
is  being  issued  consistent  with  FDA's 
good  guidance  practices  (62  FR  8961, 
February  27, 1997).  It  represents  the 
agency's  current  thinking  on 
bioanalytical  methods  validation  in 
human  studies.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  he 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  December  24,  1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-69  Filed  1-4-99;  8:45  am] 

BtLUNO  CODE  41«>-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  980-1164] 

Food  Additive  Petition  Expedited 
Review — Guidance  for  Industry  and 
Center  for  Food  Safety  and  Applied 
Nutrition  Staff;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  And  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Food  Additive  Petition 
Expedited  Review — Guidance  for 
Industry  and  Center  for  Food  Safety  and 
Applied  Nutrition  Staff."  FDA  l>elieves 


it  is  in  the  interest  of  enhanced  food 
safety  to  review  petitions  for  certain 
food  additives  in  an  expedited  manner. 
Expedited  review  will  be  considered 
when  an  additive  is  intended  to 
decrease  incidences  of  foodborne 
illnesses  through  its  antimicrobial 
actions  against  human  pathogens  that 
might  be  present  in  food. 
DATES:  Written  comments  concerning 
this  guidance  may  be  submitted  at  any 
time. 

ADDRESSES:  Written  comments 
concerning  this  guidance  may  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
written  requests  for  single  copies  of  the 
guidance  to  the  Office  of  Premarket 
Approval  (HFS-200),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington  DC  20204,  or  by  telephone 
to  the  Office  of  Premarket  Approval  at 
202-418-3100  (voice),  or  FAX  202-418- 
3131.  All  requests  should  identify  the 
guidance  by  its  title  of  "Food  Additive 
Petition  Expedited  Review — Guidance 
for  Industry  and  Center  for  Food  Safety 
and  Applied  Nutrition  Staff."  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-200),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington  DC  20204-0001,  202-418- 
3074.  ^ 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.) 
provides  for  the  approval  of  the  use  of 
food  additives  that  are  shown  to  be  safe 
for  their  intended  use.  Section  409  of 
the  act  (21  U.S.C.  348)  provides  for  the 
filing  of  petitions  to  request  such 
approval,  and  also  authorizes  FDA  (by 
delegation)  to  initiate  the  approval 
process.  The  agency  receives  food 
additive  petitions  for  a  broad  range  of 
proposed  uses,  including  petitions 
proposing  the  approval  of  a  substance 
for  use  in  reducing  the  numt)er  of 
pathogens  in  or  on  food. 

FDA  t)elieves  it  is  in  the  interest  of 
enhanced  food  safety  to  review  petitions 
for  certain  food  additives  in  an 
expedited  manner.  Expedited  review 
will  generally  be  considered  when  an 
additive  is  intended  to  decrease  the 
incidence  of  foodborne  illness  through 
its  antimicrobial  action  igainst  human 
pathogens  that  might  be  present  in  food. 
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pet 


rev  lew 


Designating 
for  expedited 
food  additive 
reviewed  ahea< 
additive 
be  placed  at  this 
appropriate 
aspects  of  the 
requirements 
procedures  for 
communicatini : 
the  same  for  ar 
petition  as  for 
petitions. 

II.  Significance 


food  additive  petition 
review  means  that  the 
ition  would  be 
of  other  pending  food 
IS,  i.e..  the  petition  will 
beginning  of  the 
queues.  All  other 
review  process  (e.g.,  data 

the  petition, 
evaluating  petitions  and 
with  petitioners)  will  be 
expedited  review 
11  other  food  additive 


for 


Center  for  Fooc 
Nutrition  Staff 
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of  Guidance 


-This  guidance  document  represents 
the  agency's  current  thinking  on  the 
procedures  to  le  followed  for  expedited 
review  of  food  additive  petitions.  It  does 
not  create  or  confer  any  rights  for  or  on 


Dated:  December  15, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  99-70  Filed  1-4-99;  8:45  ami 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  95D-0349] 

Draft  Guidance  for  Industry  on 
SUPAC-SS:  Nonsterile  Semisolid 
Dosage  Forms,  Manufacturing 
Equipment  Addendum;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


does  not  operate  to  bind     ACTION:  Notice. 


any  person  anc 

FDA  or  the  put  lie.  An  alternative 
approach  may  )e  used  if  such  approach 
satisfies  the  rec  uirements  of  the 
applicable  statute,  regulations,  or  both. 

The  guidancd  document  entitled 
Food  Additivd  Petition  Expedited 
Review — Guidf  nee  for  Industry  and 
Safety  and  Applied 
is  a  Level  1  guidance 
under  the  ageni:y"s  Good  Guidance 
Practices  (62  Fl  t  8961,  February  27, 
1997).  Level  1  |  uidance  documents  are 
generally  subje  :t  to  public  comment 
prior  to  implementation.  However, 
public  commer  t  prior  to 
implementation  of  this  guidance 
document  is  nc  t  required  because  there 
is  a  public  heath  justification  for 
immediate  impDementation. 

ni.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (addresk  above)  written 
comments  regarding  the  guidance 
document.  Twa  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  maw  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  thisjdocument.  The  guidance 
document  and  teceived  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m  ,  Monday  through 
Friday.  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  guidance. 

IV.  Electronic  i  iccess 


The  guidanci  s 
the  Center  for 
Nutrition  hoTrm 
Web  at  "http:/ivww 


may  also  be  accessed  at 
food  Safety  and  Applied 
page  on  the  World  Wide 
.fda.gov/cfsan". 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "SUPAC-SS: 
Nonsterile  Semisolid  Dosage  Forms, 
Manufacturing  Equipment  Addendum." 
This  draft  guidance  is  intended  to 
provide  recommendations  to 
pharmaceutical  manufacturers  using  the 
Center  for  Drug  Evaluation  and 
Research's  guidance  for  industry, 
"SUPAC-SS  Nonsterile  Semisolid 
Dosage  Forms,  Scale-Up  and  Post 
Approval  Changes:  Chemistry 
Manufacturing  and  Controls;  In  Vitro 
Release  Testing  and  In  Vivo 
Bioequivalence  Documentation" 
(SUPAC-SS). 

DATES:  Written  comments  on  the  draft 
guidance  document  may  be  submitted 
by  March  8, 1999.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm."  Written  requests  for  single 
copies  of  the  draft  guidance  for  industry 
should  be  submitted  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Submit 
written  comments  on  the  draft  guidance 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Sager,  Center  for  Drug 
Evaluation  and  Research  (HFD-357), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-5633. 


SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "SUPAC- 
SS:  Nonsterile  Semisolid  Dosage  Forms, 
Manufacturing  Equipment  Addendum." 
This  document  should  be  used  in 
conjunction  with  the  guidance  for 
industry,  "SUPAC-SS  Nonsterile 
Semisolid  Dosage  Forms,  Scale-Up  and 
Post  Approval  Changes:  Chemistry 
Manufacturing  and  Controls;  In  Vitro 
Release  Testing  and  In  Vivo 
Bioequivalence  Documentation" 
(SUPAC-SS).  which  published  in  June 
1997  (62  FR  32352,  June  13,  1997),  in 
determining  what  documentation 
should  be  submitted  to  FDA  regarding 
equipment  changes  made  in  accordance 
with  the  recommendations  of  the 
SUPAC-SS  guidance  document. 

This  draft  level  1  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27.  1997).  This  draft  guidance 
represents  the  agency's  current  thinking 
on  equipment  changes  under  SUPAC- 
SS.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  24, 1998. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  9»-29  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-O401] 

"Guidance  for  Industry:  Content  and 
Format  of  Chemistry,  Manufacturing 
and  Controls  Information  and 
Establishment  Description  Information 
for  a  Vaccine  or  Related  Product;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry:  Content 
and  Format  of  Chemistry, 
Manufacturing  and  Controls  Information 
and  Establishment  Description 
Information  for  a  Vaccine  or  Related 
Product."  The  guidance  document 
provides  guidance  to  applicants  on  the 
content  and  format  of  the  chemistry, 
manufacturing  and  controls  (CMC)  and 
establishment  description  sections  of 
the  "Application  to  Market  a  New  Drug, 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use"  (revised  Form  FDA  356h) 
for  vaccines  or  related  products.  This 
action  is  part  of  FDA's  continuing  effort 
to  achieve  the  objectives  of  the 
President's  "Reinventing  Government" 
initiatives  and  the  FDA  Modernization 
Act  of  1997,  and  is  intended  to  rediice 
unnecessary  burdens  for  industry 
without  diminishing  public  health 
protection. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  for  Industry:  Content 
and  Format  of  Chemistry, 
Manufacturing  and  Controls  Information 
and  Establishment  Description 
Information  for  a  Vaccine  or  Related 
Product"  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  guidance  document  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the 
guidance  document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  entitled 
"Guidance  for  Industry:  Content  and 
Format  of  Chemistry,  Manufacturing 
and  Controls  Information  and 
Establishment  Description  Information 
for  a  Vaccine  or  Related  Product."  This 
guidance  document  is  intended  to 
provide  guidance  to  applicants  in 
completing  the  CMC  section  and  the 
establishment  description  information 
of  revised  Form  FDA  356h.  The 
guidance  announced  in  this  notice 
supersedes  the  draft  guidance  entitled 
"Guidance  for  Industry:  Content  and 
Format  of  Chemistry,  Manufacturing 
and  Controls  Information  and 
Establishment  Description  Information 
for  a  Vaccine  or  Related  Product" 
announced  in  the  Federal  Register  of 
June  19,  1998  (63  FR  33686).  In  the 
Federal  Register  of  July  8,  1997  (62  FR 
36558),  FDA  annoimced  the  availability 
of  Form  FDA  356h  that  will  be  used  as 
a  single  harmonized  application  form 
for  all  drug  and  licensed  biological 
products.  Manufacturers  may 
voluntarily  begin  using  this  form  for 
vaccines  or  related  products.  FDA  will 
announce  in  the  future  when 
manufacturers  are  required  to  use  this 
form  for  all  products.  Use  of  the  new 
harmonized  Form  FDA  356h  will  allow 
a  biologic  product  manufacturer  to 
submit  one  biologies  license  application 
instead  of  two  separate  applications 
(product  license  application  and 
establishment  license  application). 

This  guidance  document  represents 
FDA's  current  thinking  on  the  content 
and  format  of  the  CMC  and 
establishment  description  sections  of  a 
license  application  for  a  vaccine  or 
related  product.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  guidance  document  to  be  all- 
inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situaticHis.  The  guidance  document  is 
intended  to  provide  information  and 
does  not  set  forth  requirements. 

II.  Comments 

Interested  persons,  may  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 


number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  by  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  December  28. 1998. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-30  Filed  1-4-99:  8:45  am) 

BILUNG  CODE  4iaO-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection;  Comment 
Request;  Physician  Survey  on  Cancer 
Susceptibility  Testing 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH).  the 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Physicians  Survey  on  Inherited 
Cancer  Susceptibility  Testing.  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
The  Physicians  Survey  on  Inherited 
Cancer  Susceptibility  Testing  will  be 
used  by  the  National  Cancer  Institute  to 
establish  baseline  information  on  the 
prevalence  of  genetic  testing  for  cancer 
susceptibility  among  primary  care 
physicians  in  the  United  States.  The 
survey  will  assess  whether  there  £ire 
statistically  significant  differences  in  (1) 
self-reported  knowledge,  current  use  of. 
and  future  intentions  to  use  genetic 
testing  for  cancer  susceptibility,  and  (2) 
perceptions  of  barriers  to  testing,  among 
primary  care  physicians  by  their  type 
and  location  of  practice,  and  recency  of 
training.  Primary  care  physicians 
(internists,  pediatricians,  family  and 
general  practitioners)  will  also  be 
compared  with  specialty  groups 
(gastroenterologists.  surgeons,  urologists 
and  oncologists]  with  respect  to  their 
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use,  attitudes 
genetic  testing 
A  questionnaire 
mail,  telephone 
using  a  nationa 


tdward,  and  knowledge  of, 
Jjr  cancer  susceptibility, 
will  be  administered  by 
facsimile  and  Internet, 
ly  representative  sample 


Primary  care  phyicians 
Specialty  physlciaps 


Total 


performance  of 
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of  physicians.  The  study  physicians  will 
select  their  preferred  response  mode. 
Frequency  of  Response:  One-time  study. 
Affected  Public:  Medical  community. 
Type  of  Respondents:  Primary  care  and 


specialty  physicians  with  active  licenses 
to  practice  medicine  in  the  U.S.  The 
annualized  cost  to  respondents  is 
estimated  at  $33,750.  Burden  estimates 
are  presented  here: 


Questionnaire 


Estimated  # 
respondents 


1.096 
254 


Estimated  # 
responses/re- 
spondent 


Average  bur- 
den hours  per 
response 


0.250 
0.250 


Estimated  total 

annual  burden 

hours 


274 
64 


338 


REQUEST  FOR  CC  MMENTS:  Written 
comments  and/  jr  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  r  ecessary  for  the  proper 


the  function  of  the 


agency,  includi:  ig  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 


of  the  burden  o 
of  information. 


the  proposed  collection 
ncluding  the  validity  of 
the  methodologyf  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (I)  ways  to  minimize  the 
burden  of  the  c(  Election  of  information 
on  those  who  aie  to  respond,  including 
the  use  of  appr(  priate  automated, 
electronic,  mec  lanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INIORMATION  CONTACT: 


To  request  mon  i 
proposed  project 
the  data 
instruments 
Andrew 
National  Cance 
Executive 
Bethesda, 
Telephone  (301) 
6819,  FAX  (30ip 
your  request,  i 


information  on  the 
or  to  obtain  a  copy  of 
collection  plans  and 

CO  itact  Louise  Wideroff  or 
Freedrian,  Epidemiologists, 
Institute,  EPN  313, 
Boulevard  MSC  7334. 
Maryland  20892-7344. 

435-6823  or  (301)  435- 
435-3710,  or  E-mail 
r^luding  your  address,  to 
vor 


wideroff@nih.gt 

Andrew Freec  man@nih.gov 

COMMENTS  DUE  >ATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  lefore  March  8. 1999. 

Dated:  December  29, 1998 
Reesa  Nichols, 

OMB  Project  Cleckance  Liaison. 
[PR  Doc.  99-108  'iled  1-4-99;  8:45  ami 

BILUNG  CODE  4140-  >1 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings.    - 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  662b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Da/e:  January  4, 1999. 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  David  Monsees,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
0684. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl 
HPD(4). 

Date:January  5. 1999. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Con/acf_Person;  David  Monsees,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  3199. 
MSC  7816.  Bethesda.  MD  20892,  (301)  435- 
0684. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl 
HPD(4). 

Dcjfe:  January  5, 1999. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Richard  Panniers,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  January  6, 1999. 

Time:  1:30  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  David  Monsees,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199. 
MSC  7816,  Bethesda.  MD  20892,  (301)  435- 
0684. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-MEP- 
04S. 

Date:  January  6, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact:  Person  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1720. 
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This  notice  is  being  published  less  than  13 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  January  7, 1999. 

T/me;  1:30  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  David  Monsees,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199, 
MSC  7816.  Bethesda,  MD  20892,  (301)  435- 
0684. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  BM- 
25. 

Date:  January  8, 1999. 

Time:  11:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808.  Bethesda,  MD  20892,  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  8, 1999. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4184. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  29, 1996. 
La  Verne  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-107  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cH6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Preclinical 
Toxicology  of  Chemopreventive  Agents. 

Date:  January  29, 1999. 

Time:  10:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Executive  Plaza  North.  6130 
Executive  Boulevard.  Room  640,  Rockville, 
MD  20852. 

Contact  Person:  Wilna  A.  VVoods,  Deputy 
Chief,  Special  Review,  Referral  and  Research 
Branch,  Division  of  Extramural  Activities. 
National  Cancer  Institute,  National  Institutes 
of  Health,  Rockville.  MD  20852,  (301)  496- 
7903. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  InsUtutes  of  Health, 
HHS) 

Dated:  December  28, 1998. 
Anna  Snouffer, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  99-102  Filed  1-4-99;  8:45  am) 

BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Efficacy  of 
Mammography  Screening  Ages  40-49 
Eurotrial  40. 

Date;  January  12, 1999. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Blvd.  6th  Floor. 
Rockville,  MD  20852. 

Contact  Person:  Ray  Bramhall,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health.  6130 
Executive  Blvd.  Rockville,  MD  20892,  (301) 
496-3428. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  December  28, 1998. 
Anna  Snouffer, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  99-103  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secret*--  or  commercial 
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property  such 
and  personal 
individuals 
applications, 
would  constitute 
invasion  of  personal 


as  patentable  material, 

i  nformation  concerning 

ated  with  the  grant 

Oie  disclosure  of  which 

a  clearly  unwarranted 

privacy. 


Name  of  Committee:  National  Cancer 
Institute  Sjjecia  Emphasis  Panel 
Establishment  ojf  Post  Chernobyl  NIS  Thyroid 
Banks. 

Dote;  Januaryl7, 1999. 

Time:  1:00  to  5:00  PM. 

Agenda:  To  re  view  and  evaluate  grant 
applications. 

Place:  6130  Ejtecutive  Boulevard, 
Rockville,  MD  20852. 

Contort  Perso  n:  CM.  Kerwin,  Scientific 
Review  Admini;  itrator.  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Acti  trities.  National  Cancer 
Institute.  Natioi^l  Institutes  of  Health,  6130 
Executive  Boule(vard/EPN-609,  Rockville, 
MD  20892-740$,  301/496-7421. 

This  notice  is 
days  prior  to  the 
limitations  im 
funding  cycle 
(Catalogue  of  Federal 
Program  Nos.  93 . 
93.393,  Cancer 
Research:  93.39' i 
Diagnosis  Research 
Treatment  Research 
Research;  93.39; 
93.398,  Cancer 
Cancer  Control, 
HHS) 

Dated:  Decemlwr  28, 1998 
Anna  Snoufifer, 
Acting  Committee 
IFR  Doc.  99-104 


being  published  less  than  13 
meeting  due  to  the  timing 
p<^sed  by  the  review  and 

Domestic  Assistance 
392,  Cancer  Construction; 
Cause  and  Prevention 
Cancer  Detection  and 

93.395,  Cancer 

93.396,  Cancer  Biology 
Cancer  Centers  Support; 

rtesearch  Manpower;  93.399, 
*4ational  Institutes  of  Health, 


Management  Officer,  NIH. 
Filed  1-4-99;  8:45  am] 


BILUNQ  CODE  4144H>1-M 

i 


DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Canoer  Institute;  Notice  of 
Closed  Meeting 


jction  10(d)  of  the 
)ry  Committee  Act,  as 
».C.  Appendix  2),  notice 
of  the  following 


Pursuant  to 
Federal  Advisi 
amended  (5  U 
is  hereby  give 
meeting. 

The  meeting!  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  andi552b(c)(6).  Title  5  U.S.C, 
as  amended.  Tpe  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  as$ociated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constiti^te  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Efficacy 
Studies  of  Chemopreventive  Agents  I  Animal 
Models. 

Date:  January  27, 1999. 

Time:  9:30  a.m.  to  12:00  p.m. 

Agenca:  To  review  and  evaluate  contract 
proposals. 

Place:  6130  Executive  Blvd.,  6th  Floor, 
Rockville,  MD  20852. 

Contact  Person:  Wilna  A.  Woods,  Deputy 
Chief,  Special  Review,  Referral  and  Research 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Rockville.  MD  20852,  (301)  496- 
7903. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  29, 1998. 
La  Verne  StringBeld, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-105  Filed  1^-99;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confldential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

£tote;  January  14, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Andrew  P.  Mariani,  Chief, 
Scientific  Review  Branch,  6120  Executive 
Blvd,  Suite  350,  Rockville,  MD  20892.  301/ 
496-5561. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.  867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December  29, 1998. 
La  Verne  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-106  Filed  1-4-99;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Proposed  Project:  Evaluation  of 
Treatment  Improvement  Protocol  (TIP) 
No.  24 — New— Since  1992,  the  Center 
for  Substance  Abuse  Treatment  (CSAT) 
has  published  Treatment  Improvement 
Protocols  (TIPs),  which  provide 
administrative  and  clinical  practice 
guidance  to  the  substance  abuse 
treatment  field.  Up  to  six  special  studies 
will  be  conducted  to  evaluate  the 
impact  of  TIPs.  The  first  of  these  will 
evaluate  the  dissemination  and  impact 
of  TIP  No.  24— Guide  to  Substance 
Abuse  Services  for  Primary  Care 
Clinicians — on  the  clinical  practices  of 
primary  care  physicians  and  related 
health  professionals.  The  information 
contained  in  the  document  has  been 
published  in  three  alternative  lengths 
and  formats:  the  complete  TIP,  a 
Concise  Desk  Reference,  and  a  Pocket 
Reference  Guide. 

This  study  will  examine  the  likely 
usefulness  for  primary  care  clinicians  of 
the  content  of  TIP  No.  24,  published  in 
1998.  and  will  compare  the  utility  of  the 
three  alternative  lengths  and  formats  for 
presenting  the  information.  All  three 
versions  of  the  TIP  No.  24  material  will 
be  mailed  to  the  leadership  of  24 
professional  health  organizations 
representing  primary  health  care 
professionals  throughout  the  Nation;  a 
sample  of  the  leadership  will  then  be 
surveyed  and  asked  to  assess  the 
content  of  the  materials  and  the  utility 
of  each  of  the  three  versions. 

The  study  will  use  a  one-group 
posttest-only  design.  Primary  objectives 
of  the  study  are  to  determine:  (1)  the 
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leadership's  personal  assessment  of  the 
usefulness  of  the  information  and  the 
three  versions;  (2)  the  leadership's 
assessment  of  the  value  of  the 
information  and  the  alternative  versions 
to  the  members  they  represent;  (3)  the 


leadership's  awareness  of  the  TIP  series 
in  general;  and  (4)  the  extent  to  which 
leaders  are  likely  to  encourage  their 
respective  members  to  obtain  and  use  at 
least  one  of  the  three  versions  of  the 
information.  All  data  will  be  collected 


using  mailed  questionnaires  and 
foUov^rup  telephone  calls  if  necessary. 
The  estimated  annualized  burden  for  a 
1-year  data  collection  period  is 
summarized  below. 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Hotirs/re- 
spor^se 


Total  bur- 
den hours 


Opinion/leader-ship  group 


440 


1 


.39 


172 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  December  29, 1998. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  9»-39  Filed  1-4-99;  8:45  am] 

BILUNQ  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  foUovkring  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Frederick  A.  Pontillas,  Baton 
Rouge,  LA,  PRT-005182 

The  applicant  requests  a  permit  to 
import  blood  from  wild  and  captive 
bom  Philippine  crocodile  [Crocodylus 
mindorensis)  from  the  Philippines  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

Applicant:  Feld  Entertainment,  Inc, 
Vienna,  VA.  PRT-006165 

The  applicant  requests  a  permit  to 
import  one  captive  bom  male  Asian 
Elephant  [Elephas  maximus)  from 
African  Lion  Safari,  Ontario,  Canada,  for 
the  purpose  of  enhancement  of  the 
species  through  propagation. 

Applicant:  Terry  Lee,  Bristol,  VA.  PRT- 
006331 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 


dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Apphcant:  Buenos  Aires  National 
Wildlife  Refuge,  Fish  and  Wildlife 
Service,  Sasabe,  AZ,  PRT-006341 

The  applicant  requests  a  permit  to 
impK)rt  masked  bobwhite  [Colinus 
virginianus  ridgwayi)  taken  from  the 
wild  on  the  ranch  of  Gustavo  Camou 
Luders,  Hermosillo,  Mexico,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive  breeding 
and  release  under  the  established 
recovery  plan  for  the  species.  This 
notification  covers  activities  by  this 
applicant  for  a  period  of  5  years. 

Applicant:  End  of  the  Road  Bird  Ranch, 
Millington,  MI,  PRT-006340 

The  applicant  requests  a  permit  to 
import  two  captive-bred  white-eared 
pheasants  [Cmssoptilon  crossoptilon) 
from  the  Old  House  Bird  Gardens, 
Reading,  England,  for  the  enhancement 
of  the  survival  of  the  species  through 
captive  propagation. 

Applicant:  Cincinnati  Zoo  and  Botanical 
Garden,  Cincinnati,  OH,  PRT-005734 

The  applicant  requests  to  import  three 
captive  bom  male  giant  Japanese 
salamanders  {Andrias  japonicus)  from 
the  AZA  Zoological  Park,  Hiroshima, 
Japan,  for  the  enhancement  of  the 
survival  of  the  species  through  captive 
propagation. 

Applicant:  Cincinnati  Zoo  and  Botanical 
Garden.  Cincinnati.  OH,  PRT-005642 

The  applicant  requests  to  import  one 
captive  bom  male  cheetah  (Acinonyx 
jubatus]  from  the  Wassenaar  Wildlife 
Breeding  Center,  Holland,  for  the 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 


within  30  days  of  the  date  of  this 
publication. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700.  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  29, 1998. 
Kristen  Nelson, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  99-52  Filed  1-4-99;  8:45  am] 

BILUNO  CODE  4310-65-U 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-941-6700-0Q] 

Information  Access  Center  Business 
Hours  Changed 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMkHARY:  To  improve  our  business 
practices  and  continue  providing 
quality  service  to  our  customers,  the 
California  State  Office  Information 
Access  Center's  (Public  Room)  business 
hours  will  change.  The  new  hours  will 
be  8:30  am  to  4:30  pm. 

EFFECTIVE  DATE:  January  11. 1999. 

ADDRESSES:  2135  Butano  Drive, 
.Sacramento,  CA  95825. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Catledge  at  (916)  978-4400.  Fax  (916) 
978-4416  or  e-mail: 
<gcatledge@ca.blm.gov; . 
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Dated:  Decein|er  22, 1998. 
Elaine  Marquis-Brong, 

Deputy  State  Dir^tor,  Division  of  Support 

Services. 

(FR  Doc.  99-123 


Filed  1-4-99;  8:45  am) 


BILUNG  COO€  431(MO-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  |Pending  Nominations 

! 

Nomination^  for  the  following 
properties  being  considered  for  listing 
in  the  National!  Register  were  received 
by  the  National  Park  Service  before 
December  25,  |998.  Pursuant  to  section 
60.13  of  36  CFlt  Part  60  written 
comments  conteming  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  1849  C  St.  NW, 
NC400,  Washiijgton,  DC  20240.  Written 
comments  should  be  submitted  by 
January  20, 1999. 
Carol  D.  Shull, 
Keeper  of  the  No(  ional  Register 

ARKANSAS 


County  MRA),  319 
ur  Springs,  98001632 


Benton  County 

Wee  Pine  Knot  (Benton 
Spring  St.,  Sul  )h 

Faulkner  County 

Little.  J.E.,  House.  427  Western  Ave., 
Conway.  9800^631 

CALIFORNIA 


Los  Angeles  County 

Warner  Brothers 
Pedro.  980016^3 


Theatre,  478  W.  6th  St.,  San 


MISSOURI 
Jackson  County 

Richards  and  Coiiover 
Building.  5200 
98001636 


St.  Clair  County 

Osceola  Public  School 
and  Pine  Sts. 


Sacramento  Coui  ity 

Winter  House,  23  24  and  2326  H  St.. 
Sacremento,  94001634 

COLORADO 

Arapahoe  Count; 

Geneva  House.  2  05  W.  Berry  Ave.,  Littleton. 
98001635 

Denver  County 

Arcanum  Apartnients,  1904  Logan  St, 
Denver.  98001(  29 


Hardware  Company 
W.  5th  St..  Kansas  City. 


Building.  Jet.  of  Fifth 
Osceola.  98001638 


NEW  JERSEY 
Passaic  County 

Dundee  Canal  Industrial  Historic  District, 
George  St.,  N  along  Dundee  Canal,  approx. 
1.2  mi.  to  headgates  opposite  E.  Clifton 
Ave..  Passaic  vicinity.  98001640 

Warren  County 

Port  Golden  Historic  District.  Roughly  along 
Port  Golden  Rd..  Lock  St..  NJ  57.  and 
Morris  Canal  Terrace.  Washington 
Township  vicinity.  98001639 

OHIO 

Franklin  County 

Nafzger— Miller  House.  110  Mill  St.. 
Gahanna.  98001641 

Stark  County 

Martin.  Brooke  and  Anna  E.  House 
(Architecture  of  Guy  Tilden  in  Canton, 
1885—1905.  TR).  1627  Market  Ave.  N.. 
Canton.  98001642 

Warren  County 

Waynesville  Engine  House  and  Lockup.  260 
Chapman  St..  Waynesville,  98001643 

SOUTH  CAROLINA 

Charleston  County 

Wilkinson — Boineau  House,  5185  SC  174, 
Adams  Run.  98001644 

Pickens  County 

Easley  High  School  Auditorium,  112  Russell 
St.,  Easley.  98001646 

Sumter  County 

Temple  Sinai,  11  Church  St..  Sumter, 
98001645 

VIRGINLA 

Arlington  County 

Buckingham  Historic  District.  Roughly 
bounded  by  N.  5th,  N.  Oxford,  and  N.  2nd 
Sts.,  and  N.  Glebe  Rd.,  Arlington,  98001649 

Culpeper  County 

Signal  Hill,  16190  Germanna  Hwy.,  Culpeper 
vicinity,  98001650 

Isle  Of  Wight  County 

Oak  Creek,  34457  Lee's  Mill  Rd..  Franklin 
vicinity.  98001648 

Orange  County 

Orange  Commercial  Historic  District. 
Roughly  along  Madison  and  Main  Sts.. 
Orange,  98001651 

[FR  Doc.  99-127  Filed  1-4-99;  8:45  am] 

BILUNQ  CODE  431»-7D-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1964-88;  AG  Order  No.  2201-98] 
RIN  1115-nAE26 

Designation  of  Honduras  Under 
Temporary  Protected  Status 

AGENCY:  hnmigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  designates 
Honduras  for  the  Temporary  Protected 
Status  (TPS)  program.  Under  section 
244(b)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended  (the  Act), 
the  Attorney  General  is  authorized  to 
grant  TPS  in  the  United  States  to 
eligible  nationals  of  designated  foreign 
states  or  parts  of  such  states  (or  to 
eligible  aliens  who  have  no  nationality 
and  who  last  habitually  resided  in  such 
designated  states)  upon  finding  that 
such  states  are  experiencing  ongoing 
armed  conflict,  environmental  disaster, 
or  other  extraordinary  and  temporary 
conditions. 

EFFECTIVE  DATES:  This  designation  is 
effective  on  January  5,  1999  and  will 
remain  in  effect  until  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Residence  and  Status 
Branch,  Adjudications,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-3228. 
SUPPLEMENTARY  INFORMATION: 

What  is  Temporary  Protected  Status? 

The  TPS  statute  (section  244  of  the 
Immigration  and  Nationality  Act)  grants 
eligible  nationals  of  designated 
countries  temporary  immigration  status. 
TPS  beneficiaries  are  granted  a  stay  of 
removal  and  work  authorization  for  the 
designated  TPS  period  and  for  any 
extensions  of  the  designation.  TPS  does 
not  lead  to  permanent  resident  status. 

Why  Is  Honduras  Being  Designated  for 
the  TPS  Program? 

Hurricane  Mitch  swept  through 
Central  America  causing  severe  flooding 
and  associated  damage  in  Honduras. 
Based  on  a  thorough  review  by  the 
Departments  of  State  and  Justice,  the 
Attorney  General  finds  that,  due  to  the 
environmental  disaster  and  substantial 
disruption  of  living  conditions  caused 
by  Hurricane  Mitch,  Honduras  is 
unable,  temporarily,  to  handle 
adequately  the  return  of  Honduran 
nationals. 

Who  Is  Eligible  for  Honduran  TPS? 

Nationals  of  Honduras  (or  aliens 
having  no  nationality  who  last 


habitually  resided  in  Honduras)  who 
have  been  "continuously  physically 
present"  in  the  United  States  since 
January  5, 1999  and  have  "continuously 
resided"  in  the  United  States  since 
December  30. 1998,  may  apply  for  TPS 
within  the  registration  period  which 
begins  on  January  5, 1999  and  ends  on 
July  5. 1999. 

Any  national  of  Honduras  who  has 
already  applied  for,  or  plans  to  apply 
for,  asylum,  but  whose  asylimi 
application  has  not  yet  beien  approved, 
may  also  apply  for  TPS.  An  appHcation 
for  TPS  does  not  preclude  or  adversely 
affect  an  application  for  asylum  or  any 


other  immigration  benefit.  Denial  of  an 
appUcation  for  asylum  or  any  other 
immigration  benefit  does  not  affect  an 
alien's  ability  to  register  for  TPS, 
although  the  grounds  of  denial  may  also 
lead  to  denial  of  TPS.  For  example,  an 
alien  who  has  been  convicted  of  an 
aggravated  felony  is  not  eligible  for 
asylum  or  TPS. 

An  alien  who  is  granted  TPS  is 
eligible  to  register  for  any  extension  of 
the  TPS  program  that  may  be  made. 
However,  nationals  of  Honduras  who  do 
not  file  a  TPS  application  during  the 
initial  registration  period  will  have  to 
satisfy  the  requirements  for  late  initial 


registration  under  8  CFR  244.2(f)(2)  in 
order  to  be  eligible  for  TPS  registration 
during  any  extension  of  designation. 
The  requirements  for  late  initial 
registration  specify  (1)  that  the  applicant 
must  have  been  in  valid  immigrant  or 
nonimmigrant  status  during  the  initial 
registration  period,  (2)  or  had  an 
application  for  relief  from  removal  or 
change  of  status  pending  or  under 
review  during  the  initial  registration 
period,  and  (3)  must  register  no  later 
than  sixty  (60)  days  from  the  expiration 
of  such  status  or  pendency  of  such 
application. 

How  Do  I  Register  for  TPS? 


If 


Then 


You  are  a  nationa]  of  Honduras  (or  an  alien  having  no  nationality  wtx) 
last  hatiitually  resided  in  Honduras)  registering  for  TPS  and  empioy- 
tnent  authorization. 

You  already  have  emptoyment  authorization  or  do  not  require  employ- 
ment authorization. 

You  are  registering  for  TPS  arxJ  emptoyntent  authorization  and  are  re- 
questing a  fee  waiver. 


You  must  complete  and  file:  (1)  Form  1-821 ,  Application  for  Temporary 
Protected  Status  ($50  filing  fee),  (2)  Form  1-765,  Appltcat)on  for  Em- 
ptoyment Auttx>rization  ($100  filing  fee),  and  (3)  $25  Fingerprint  Fee 

You  must  complete  arxJ  file:  (1)  Form  1-821  with  $50  filing  lee,  (2) 
Form  1-765,  Application  for  Employment  with  no  filing  fee,  and  (3) 
$25  Fingerprint  Fee 

You  must  complete  and  file:  (1)  Appropriately  documented  fee  waiver 
request  arxJ  requisrte  affidavit  (and  any  other  informabon)  in  accord- 
ance with  8  CFR  244^0.  (2)  Form  1-821.  and  (3)  Form  1-765.  (4) 
$25  Fingerprint  Fee.  There  is  no  fee  waiver  for  the  Fingerprint  Fee. 


To  register  for  TPS  for  all  conditions 
described  in  the  above  chart,  you  must 
include  two  identification  photographs 
(IV2"  x  IW)  and  supporting  evidence 
as  provided  in  8  CFR  244.9  (evidence  of 
identity  and  nationality,  and  proof  of 
residence). 

Where  Should  I  Register  fin-  TPS? 

Nationals  of  Honduras  (or  eligible 
aliens  who  have  no  nationality  and  who 
last  habitually  resided  in  Honduras) 
must  register  for  TPS  by  sulmiitting  an 
application  to  the  INS  Service  Center 
that  has  jurisdiction  over  where  the 
applicant  lives. 

Lf  you  live  in  Connecticut,  Delaware, 
the  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Rhode 
Island,  Vermont,  Virginia,  West 
Virginia,  or  in  the  U.S.  Virgin  Islands, 
mail  your  application  to: 
Vermont  Service  Center,  ATTN:  TPS,  75 

Lower  Welden  Street,  St.  Albans,  VT 

05479. 

If  you  live  in  Arizona,  California, 
Guam,  Hawaii  or  Nevada,  mail  your 
application  to: 
California  Service  Center,  ATTN:  TPS, 

24000  Avila  Road,  2nd  Floor,  Lagima 

Niguel,  CA  92677-8111. 

If  you  live  in  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  South  Carolina, 


Tennessee,  or  Texas,  mail  your 

appUcation  to: 

Texas  Service  Center,  P.O.  Box  850997, 

Mesquite,  TX  75185-0997. 

If  you  live  elsewhere  in  the  United 
States,  please  mail  your  application  to: 
Nebraska  Service  Center,  P.O.  Box 

87821,  Lincohi,  NE  68501-7821. 

Notice  of  Designation  of  Honduras 
Under  Temporary  Protected  Status 
Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1254a),  I  find,  after 
consultation  with  the  appropriate 
agencies  of  the  Government,  that: 

(1)  There  exists  an  environmental 
disaster  in  Hondiu^s,  and,  due  to  this 
disaster,  which  has  substantially 
disrupted  living  conditions,  Honduras  is 
unable,  temp<»arily,  to  handle 
adequately  Ae  return  of  Honduran 
nationals  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Honduras); 

(2)  Honduras  officially  has  requested 
that  it  be  granted  TPS  designation;  and 

(3)  Permitting  nationals  of  Honduras 
(or  aliens  having  no  nationality  who  last 
habitually  resided  in  Honduras)  to 
remain  temporarily  in  the  United  States 
is  not  contrary  to  the  national  interest  of 
the  United  States. 

Accordingly,  it  is  ordered  as  follows: 
(1)  Honduras  is  designated  for  TPS 
under  section  244(b3(l)(B)  of  the  Act. 


Nationals  of  Honduras  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Honduras)  who  have  been 
"continuously  physically  present"  since 
January  5, 1999  and  have  "continuously 
resided"  in  the  United  States  since 
December  30,  1998,  may  apply  for  TPS 
within  the  registration  period  which 
begins  on  January  5, 1999  and  ends  on 
July  5. 1999. 

(2)  I  estimate  that  there  are  no  more 
than  100,000  nationals  of  Honduras  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Honduras)  in  the 
United  States  who  are  eligible  for  TPS. 

(3)  Except  as  may  otherwise  be 
provided,  appUcations  for  TPS  by 
nationals  of  Honduras  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Honduras)  must  be  filed 
pursuant  to  the  provisions  of  8  CFR  part 
244.  Aliens  who  wish  to  apply  for  TPS 
must  file  an  Application  for  Temporary 
Protected  Status,  Form  1-821,  together 
with  an  Application  for  Employment 
Authorization,  Form  1-765,  during  the 
registration  period,  which  begins  on 
January  5, 1999  and  will  remain  in 
effect  imtil  July  5,  1999. 

(4)  A  fee  prescribed  in  8  CFR 
103.7(b)(1)  (fifty  dollars  ($50))  will  be 
charged  for  each  Application  for 
Temporary  Protected  Status,  Form  I- 
821,  filed  during  the  registration  period. 

(5)  A  fee  prescribed  in  8  CFR 
103.7(b)(1)  (one  hundred  dollars  ($100)) 
wdll  be  charged  for  cch  Application  for 
Employment  Authorization,  Form  I- 
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765,  filed  by  an  alien  requesting 
employment  au  thorization.  An  alien 
who  already  has  employment 
authorization  o  •  who  does  not  wish  to 
request  employment  authorization  must 
nevertheless  fil }  Form  1-765,  together 
with  Form  1-82 1 ,  for  data  gathering 
purposes.  In  su  ;h  cases,  however,  no  fee 
needs  to  be  sub  nitted  with  Form  1-765. 

(6)  A  fee  pres  :ribed  8  CFR  103.7(b)(1) 
(twenty-five  do  lars  ($25))  for 
fingerprinting  r  lust  be  submitted  with 
the  Form  1-821 

(7)  Pursuant  1o  section  244(b)(3)(A)  of 
the  Act,  the  Att  jrney  General  will 
review,  at  least  50  days  before  July  5, 
2000,  the  condi  ions  in  Honduras  to 
determine  whether  the  conditions  for 
designation  of  Honduras  under  the  TPS 
program  contin  je  to  exist.  Notice  of  that 
determination,  ncluding  the  basis  for 
the  determinatipn,  will  be  published  in 
the  Federal  Register.  If  there  is  an 
extension  of  designation,  late  initial 
registration  for  TPS  shall  be  allowed 
only  pursuant  to  the  requirements  of  8 
CFR  244.2(f)(2)J 

Where  Can  I  Fi| 
the  TPS  Progrs 


action:  Notice. 


Information 
program  for  nai 
aliens  having  m 
habitually  resii 
available  at  the 
Website,  locate( 
the  Applicatioi 
Information  Li: 
and  at  local  Imi 
Naturalization 
publication  of 


id  Information  About 

I? 

)nceming  the  TPS 
lonals  of  Honduras  (or 

nationality  who  last 
id  in  Honduras)  will  be 

jrvice  Internet 

at  www.ins.usdoj.gov. 
Support  Center 

at  1-888-557-5398, 
ligration  and 

jrvice  offices  upon 
lis  notice. 


Dated:  December  31. 1998. 
Janet  Reno, 
Attorney  General \ 
[PR  Doc.  98-34840  Filed  12-31-98;  3:02  pm] 
BILUNG  COOE  4410-40-P 


DEPARTMENT  bp  JUSTICE 

Immigration  amd  NaturaNzation  Service 
[INS  No.  1965-98(  AG  Order  No.  2202-«8] 
RIN111&-AE26   I 

Designation  of  Nicaragua  Under 
Temporary  Protected  Status 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice] 


SUMMARY:  This  notice  designates 
Nicaragua  for  the  Temporary  Protected 
Status  (TPS)  program.  Under  section 
244(b)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended  (the  Act), 
the  Attorney  General  is  authorized  to 
grant  TPS  in  the  United  States  to 
eligible  nationals  of  designated  foreign 
states  or  parts  of  such  states  (or  to 
eligible  aliens  who  have  no  nationality 
and  who  last  habitually  resided  in  such 
designated  states)  upon  finding  that 
such  states  are  experiencing  ongoing 
armed  conflict,  environmental  disaster, 
or  other  extraordinary  and  temporary 
conditions. 

EFFECTIVE  DATES:  This  designation  is 
effective  on  January  5, 1999  and  will 
remain  in  effect  until  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Residence  and  Status 
Branch,  Adjudications,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536.  telephone  (202)  514-3228. 
SUPPLEMENTARY  INFORMATION: 

What  Is  Temporary  Protected  Status? 

The  TPS  statute  (section  244  of  the 
Immigration  and  Nationality  Act)  grants 
eligible  nationals  of  designated 
countries  temporary  immigration  status. 
TPS  beneficiaries  are  granted  a  stay  of 
removal  and  work  authorization  for  the 
designated  TPS  period  and  for  any 
extensions  of  the  designation.  TPS  does 
not  lead  to  permanent  resident  status. 

Why  Is  Nicaragua  Being  Designated  for 
the  TPS  Program? 

Hurricane  Mitch  swept  through 
Central  America  causing  severe  flooding 
and  associated  damage  in  Nicaragua. 
Based  on  a  thorough  review  by  the 
Departments  of  State  and  Justice,  the 
Attorney  General  finds  that,  due  to  the 
environmental  disaster  and  substantial 
disruption  of  living  conditions  caused 
by  Hurricane  Mitch,  Nicaragua  is 
unable,  temporarily,  to  handle 
adequately  die  return  of  Nicaraguan 
nationals. 

Who  Is  Eligible  for  Nicareguan  TPS? 

Nationals  of  Nicaragua  (or  aliens 
having  no  nationality  who  lasl 
habitually  resided  in  Nicaragua)  who 


have  been  "continuously  physically 
present"  since  January  5, 1999  and  have 
"continuously  resided"  in  the  United 
States  since  December  30, 1998,  may 
apply  for  TPS  within  the  registration 
period  which  begins  on  January  5, 1999 
and  ends  on  July  5, 1999. 

Any  national  of  Nicaragua  who  has 
already  applied  for,  or  plans  to  apply 
for,  asylum,  but  whose  asylum 
application  has  not  yet  been  approved, 
may  also  apply  for  TPS.  An  application 
for  TPS  does  not  preclude  or  adversely 
affect  an  application  for  asylum  or  any 
other  immigration  benefit.  Denial  of  an 
application  for  asylum  or  any  other 
immigration  benefit  does  not  affect  an 
alien's  ability  to  register  for  TPS, 
although  the  grounds  of  denial  may  also 
lead  to  denial  of  TPS.  For  example,  an 
alien  who  has  been  convicted  of  an 
aggravated  felony  is  not  eligible  for 
asylum  or  TPS. 

An  alien  who  is  granted  TPS  is 
eligible  to  register  for  any  extension  of 
the  TPS  program  that  may  be  made. 
However,  nationals  of  Nicaragua  who  do 
not  file  a  TPS  application  during  the 
initial  registration  period  will  have  to 
satisfy  the  requirements  for  late  initial 
registration  under  8  CFR  244.2(fl(2)  in 
order  to  be  eligible  for  TPS  registration 
during  any  extension  of  designation. 
The  requirements  for  late  initial 
registration  specify: 

(1)  that  the  applicant  must  have  been 
in  valid  immigrant  or  nonimmigrant 
status  during  the  initial  registration 
period,  or 

(2)  had  an  application  for  relief  from 
removal  or  change  of  status  pending  or 
under  review  during  the  initial 
registration  period,  and 

(3)  must  register  no  later  than  sixty 
(60)  days  from  the  expiration  of  such 
status  or  pendency  of  such  application. 

How  Do  I  register  for  TPS? 


If 


Then 


You  are  a  national  of  Nicaragua  (or  an  alien  having  no  nationality  who 
last  hatjitually  resided  in  Nicaragua)  registering  for  TPS  and  employ- 
ment authorization. 

You  already  hava  emptoyment  authorization  or  do  not  require  employ- 
ment authorization. 


You  must  complete  and  file:  (1)  Form  t-821,  Application  for  Temporary 
Protected  Status  ($50  filing  fee),  (2)  Form  t-765.  Application  for  Em- 
ployment Authorization  (S100  filing  fee),  and  (3)  S25  Fingerprint  Fee 

"'ou  must  complete  and  file:  (1)  Form  1-821  with  S50  filing  fee,  (2* 
Form  1-765,  Application  for  Employment  with  no  filing  fee,  and  (3) 
S25  Fingerprint  Fee 
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If 


Then 


You  are  registering  for  TPS  and  employment  auttiorization  and  are  re- 
questing a  fee  waiver. 


You  must  complete  and  file:  (1)  Appropriately  documented  fee  waiver 
request  and  requisite  affidavrt  (and  any  othisr  information)  in  accord- 
ance with  8  CFR  244.20,  (2)  Form  l-«21.  and  (3)  Form  1-765.  (4) 
$25  Fingerprint  Fee.  There  is  no  fee  waiver  for  tt>e  Fingerprint  Fee. 


To  register  for  TPS  for  all  conditions 
described  in  the  above  chart,  you  must 
include  two  identification  photographs 
(iy2"  X  IV2")  and  supporting  evidence 
as  provided  in  8  CFR  244.9  (evidence  of 
identity  and  nationality,  and  proof  of 
residence). 

Where  Should  I  Register  for  TPS? 

Nationals  of  Nicaragua  (or  eligible 
aliens  who  have  no  nationality  and  who 
last  habitually  resided  in  Nicaragua) 
must  register  for  TPS  by  submitting  an 
application  to  the  INS  Service  Center 
that  has  jurisdiction  over  where  the 
applicant  lives. 

If  you  live  in  Connecticut,  Delaware, 
the  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Rhode 
Island,  Vermont,  Virginia,  West 
Virginia,  or  in  the  U.S.  Virgin  Islands, 
mail  your  application  to: 
Vermont  Service  Center,  ATTN:  TPS.  75 

Lower  Welden  Street,  St.  Albans,  VT 

05479. 

If  you  live  in  Arizona,  California, 
Guam,  Hawaii  or  Nevada,  mail  your 
application  to: 
CaUfomia  Service  Center,  ATTN:  TPS, 

24000  Avila  Road,  2nd  Floor,  Laguna 

Niguel.  CA  92677-8111. 

If  you  live  in  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  South  Carolina, 
Tennessee,  or  Texas,  mail  your 
application  to: 
Texas  Service  Center,  P.O.  Box  850997, 

Mesquite,  TX  75185-0997. 

If  you  live  elsewhere  in  the  United 
States,  please  mail  your  application  to: 
Nebraska  Service  Center,  P.O.  Box 

87821,  Lincohi,  NE  68501-7821. 

As  a  Nicaraguan  National,  Can  I  File  an 
Application  for  Adjustment  of  Status  to 
That  of  LaMrfiil  Permanent  Resident 
Under  the  Nicaraguan  Adjustment  and 
Central  American  Relief  Act 
(NACARA),  and  Also  File  an 
Application  for  TPS? 

Yes.  Nicaraguans  can  apply  for  either 
TPS  or  adjustment  imder  section  202  of 
NACARA,  or  both.  The  filing  of  an 
application  for  TPS  or  a  grant  of  TPS 
status  will  not  have  any  adverse  effect 
on  appUcations  for  relief  under 
NACARA. 


What  Is  the  Di£Flerence  Between  These 
Two  Programs? 

Temporary  Protected  Status  is,  as  its 
name  implies,  temporary  protection 
from  removal  during  the  designation 
period(s).  It  is  not  a  permanent 
entitlement  to  remain  in  the  country  or 
permanent  relief  from  removal.  Under 
section  244(b)(1)  of  the  Act,  the 
publication  of  this  notice  permits 
nationals  of  Nicaragua  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Nicaragua)  who  have  been 
"continuously  physically  present"  since 
January  5, 1999  and  have 
"continuously"  resided  in  the  United 
States  since  December  30,  1998  to  apply 
for  TPS  within  the  registration  period 
which  begins  on  January  5, 1999  and 
ends  on  July  5, 1999.  A  national  of 
Nicaragua  granted  TPS  can  lawfully 
remain  in  the  United  States  during  the 
designated  period  and  is  entitled  to 
employment  authorization. 

In  contrast  to  TPS,  section  202  of 
NACARA  provides  an  avenue  for  certain 
Nicaraguans  and  their  Nicaraguan  and 
Cuban  national  dependents  to  apply  for 
permanent  relief  from  removal.  The 
interim  rule  governing  applications  for 
adjustment  to  permanent  resident  status 
under  section  202  of  NACARA  was 
published  in  the  Federal  Register  on 
May  21. 1998,  at  63  FR  27823.  A 
Nicaraguan  is  eligible  to  adjust  his  or 
her  status  to  that  of  lawful  permanent 
resident  if: 

(1)  it  can  be  established  that  he  or  she 
has  been  continuously  physically 
present  in  the  United  States  since 
December  1, 1995  (not  counting 
absences  totaling  180  days  or  less); 

(2)  he  or  she  is  not  inadmissible  to  the 
United  States  under  all  provisions  of 
section  212(a)  of  the  Act  not  excepted 
by  section  202(a)(1)(B)  of  NACARA;  and 

(3)  he  or  she  applies  for  such 
adjustment  prior  to  April  1,  2002. 

If  an  adjustment  application  under 
section  202  of  NACARA  is  approved, 
the  applicant  will  receive  lawful 
permanent  resident  (LPR)  status.  A 
person  who  is  an  LPR  may  apply  to 
become  a  United  States  citizen  after  the 
requisite  time. 

Nicaraguans  who  are  interested  in 
either  or  both  programs  are  urged  to 
review  the  specific  eligibility  and  filing 
requirements  for  those  programs  before 
applying. 


Notice  of  Designation  of  Nicaragua 
Under  Temporary  Protected  Status 
Program 

By  the  authority  vested  in  me  as 
Attorney  General  imder  section  244  of 
the  Inunigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1254a),  I  find,  after 
consultation  with  the  appropriate 
agencies  of  the  Government,  that: 

(1)  There  exists  an  environmental 
disaster  in  Nicaragua,  and,  due  to  this 
disaster,  which  has  substantially 
disrupted  living  conditions,  Nicaragua 
is  imable,  temporarily,  to  handle 
adequately  the  return  of  Nicaraguan 
nationals  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Nicaragua); 

(2)  Nicaragua  officially  has  requested 
that  it  be  granted  a  TPS  designation;  and 

(3)  Permitting  nationals  of  Nicaragua 
(or  aliens  having  no  nationality  who  last 
habitually  resided  in  Nicaragua)  to 
remain  temporarily  in  the  United  States 
is  not  contrary  to  the  national  interest  of 
the  United  States. 

Accordingly,  it  is  ordered  as  foUovsrs: 

(1)  Nicaragua  is  designated  for  TPS 
under  section  244(b)(1)(B)  of  the  Act. 
Nationals  of  Nicaragua  (or  aUens  having 
no  nationality  who  last  habitually 
resided  in  Nicaragua)  who  have  been 
"continuously  physically  present"  since 
January  5,  1999  and  have  "continuously 
resided"  in  the  United  States  since 
December  30, 1998,  may  apply  for  TPS 
v«thin  the  registration  period  which 
begins  on  January  5, 1999  and  ends  on 
July  5, 1999. 

(2)  I  estimate  that  there  are  no  more 
than  45.000  to  70,000  nationals  of 
Nicaragua  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Nicaragua)  in  the  United  States  who 
are  eligible  for  TPS. 

(3)  Except  as  may  otherwise  be 
provided,  applications  for  TPS  by 
nationals  of  Nicaragua  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Nicaragua)  must  be  filed 
pursuant  to  the  provisions  of  8  CFR  part 
244.  Aliens  who  wish  to  apply  for  TPS 
must  file  an  Application  for  Temporary 
Protected  Status,  Form  1-821.  together 
with  an  Application  for  Employment 
Authorization,  Form  1-765,  during  the 
registration  period,  which  begins  on 
January  5,  1999  and  will  remain  in 
effect  until  July  5. 1999. 

(4)  A  fee  prescribed  ir  8  CFR 
103.7(b)(1)  (fifty  dollars  (550))  will  be 
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charged  for  eaqh  Application  for 
Temporary  Protected  Status,  Form  I- 
821,  filed  during  the  registration  period. 

(5)  A  fee  prescribed  in  8  CFR 
103.7(b)(1)  (one  hundred  dollars  ($100)) 
will  be  charge4  for  each  Application  for 
Employment  ^Authorization,  Form  I- 
765,  filed  by  ai  alien  requesting 
employment  aathorization.  An  alien 
who  already  his  employment 
authorization  qr  who  does  not  wish  to 
request  employment  authorization  must 
nevertheless  fije  Form  1-765,  together 
with  Form  I-8ll,  for  data  gathering 
purposes.  In  siich  cases,  however,  no  fee 
needs  to  be  submitted  with  Form  1-765. 

(6)  A  fee  prescribed  in  8  CFR 
107.7(b)(1)  (twinty-five  dollars  ($25)) 
for  fingerprinting  must  be  submitted 
with  the  Form  1-821. 

(7)  Pursuant  to  section  244(b)(3)(A)  of 
the  Act,  the  Attiomey  General  will 
review,  at  least {60  days  before  July  5, 
2000,  the  conditions  in  Nicaragua  to 
determine  whether  the  conditions  for 
designation  of  Nicaragua  under  the  TPS 
program  continue  to  exist.  Notice  of  that 
determination,  {including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register.  If  there  is  an 
extension  of  designation,  late  initial 
registration  forrTPS  shall  be  allowed 
only  pursuant  to  the  requirements  of  8 
CFR  244.2(f)(2)| 

Where  Can  I  Obtain  Information  About 
the  TPS  program? 

Information  Concerning  the  TPS 
program  for  na^onals  of  Nicaragua  (or 
aliens  having  nb  nationality  who  last 
habitually  resided  in  Nicaragua)  will  be 
available  at  the  Service  Internet 
Website,  locate^  at  www.ins.usdoj.gov, 
the  Applicatioh  Support  Center 
Information  Liqe,  at  1-688-557-5398, 
and  at  local  Im^iigration  and 
Naturalization  Service  offices  upon 
publication  of  this  notice. 

Dated:  E)ecemb4r  31. 1998. 
Janet  Reno. 
Attorney  Generall 
[FR  Doc.  98-348^  Filed  12-31-98;  3:02  pm] 

BILUNQ  COOE  441ft-|0-P 


PAROLE  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLOINQ  MEETING:  Department  of 
Justice,  United  States  Parole 
Commission. 

DATE  AND  TIME:  i:30  a.m.,  Wednesday, 
January  6, 1999 

PLACE:  5550  Frisndship  Boulevard. 
Suite  400,  Chevy  Chase,  Maryland 
20815. 

STATUS:  Closed-j-Meeting. 


MATTERS  CONSIDERED:  The  following 
matter  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting:  Appeals  to  the 
Commission  involving  approximately 
two  cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  CFR  2.27.  These  cases  were 
originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory 
release. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  December  30, 1998. 
Michael  A.  Stover. 

General  Counsel,  U.S.  Parole  Commission. 
|FR  Doc.  98-34838  Filed  12-31-98;  10:27am] 

BILUNG  COOE  4410-31-M 


PAROLE  COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Department  of 
Justice.  United  States  Parole 
Commission. 

TIME  AND  DATE:  10:30  a.m.,  Wednesday, 
January  6,  1999. 

PLACE:  5550  Friendship  Boulevard, 
Suite  400,  Chevy  Chase,  Maryland 
20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  bora  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Proposed  Amendments  to  the  Interim 
Regulations  for  D.C.  Code  Prisoners. 
Amendments  to  the  following  regulations 
will  be  discussed: 

(a)  §2.76:  Reduction  in  minimum  sentence. 

(b)  D.C.  Youth  Rehabilitation  Act: 
§  2.71:  Application  for  parole; 

§  2.75:  Reconsideration  proceedings; 
§  2.87:  Reparole. 

(c)  "Attempted  murder"  in  Category  III  of 
the  D.C.  Guidelines. 

(d)  §  2.80:  "Current  offense"  for  probation 
violators. 

(e)  Medical  and  geriatric  parole: 
§  2.77:  Medical  parole; 

§  2.78:  Geriatric  parole; 

(f)  §  2.63:  Rewarding  Assistance  to  Law 
Enforcement. 

AGENCY  CONTACT:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
Commission.  (301)  492-5962. 


Dated:  December  30, 1998. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
|FR  Doc.  98-34839  Filed  12-31-98;  10:31 
am] 

BILUNG  COOE  4410-31-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

December  29, 1998. 

Time  and  Date:  11:00  a.m.,  Wednesday, 
January  6. 1999 

Place:  Room  6005.  6th  Floor,  1730  K  Street, 
N.W.,  Washington,  D.Q 

Status:  Open 

Matters  to  be  Considered:  The  Commission 
will  consider  and  act  upon  the  following: 

1.  Secretary  of  Labor  v.  Capitol  Cement 
Corp.,  Docket  Nos.  WEVA  95-1 94-M,  etc. 
(Issues  include  whether  the  judge  denied 
Capitol  due  process  by  conducting  a  hearing 
when  a  witness  asserted  the  Fifth 
Amendment  privilege  against  self- 
incrimination;  properly  concluded  that 
violations  of  30  C.F.R.  §§  56.12016  and 
56.15005  by  Capital  resulted  from  its 
unwarrantable  failure  to  comply  with  the 
standards;  and  properly  concluded  that  the 
negligence  of  two  supervisors  is  imputable  to 
Capitol  for  civil  penalty  purposes.) 

Any  person  attending  an  open  meeting 
who  requires  special  accessibility  features 
and/or  auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the  Commission  in 
advance  of  those  needs.  Subject  to  29  C.F.R. 
§  2706.150(a)(3)  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen  (202)  653-5629/202  708-9300  for 

TDD  Rely/1-800-877-8339  for  toll  free. 

Jean  H.  Ellen. 

Chief  Docket  Clerk. 

|FR  Doc.  9ft-34845  Filed  12-31-98;  1:38  am] 

BILLING  COOE  673fr-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

December  29, 1998. 

Time  and  Date:  10:00  a.m.,  Wednesday, 
February  3, 1999 

Place:  Room  6005, 6th  Floor,  1730  K  Street, 
NW.,  Washington,  DC 

Status:  Open 

Matters  to  be  Considered:  The  Commission 
will  hear  oral  aigimient  on  the  following: 
1.  Secretary  of  Labor  V.  Windsor  Coal  Co., 
Docket  No.  WEVA  97-95  (Issues  include 
whether  substantial  evidence  supports  the 
judge's  determination  that  Windsor's 
violation  of  30  CFR  §  75.400  was  not  the 
result  of  its  unwarrantable  failure.) 

Time  and  Date:  2:00  p.m.,  Wednesday, 
February  3, 1999 

Place:  Room  6005, 6th  Floor,  1730  K  Street, 
NW.,  Washington,  DC 
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Status:  Closed  [Pursuant  to  5  U.S.C. 
552b(c)(10)l 

Matters  to  be  Considered:  It  was 
determined  by  a  unanimous  vote  of  the 
Commission  that  the  Commission  consider 
and  act  upon  the  following  in  closed  session: 

1.  Secretary  of  Labor  V.  Windsor  Coal  Co., 
Docket  No.  WEVA  97-95  [See  oral  argument 
listing,  supra,  for  issues.) 

Any  person  attending  oral  argument  who 
requires  special  accessibility  features  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the  Commission  in 
advance  of  those  needs.  Subject  to  29  CFR 
1706.150(a)(3)  and  2706.160(d). 

Contact  Person  For  More  Info:  Jean  Ellen, 
(202)  653-5629/(202)  708-9300  for  TDD 
Relay/1-800-877-8339  for  toll  free. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 
[FR  Doc.  98-34846  Filed  12-31-98;  1:57  pm] 

BILUNG  CODE  6735-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
February  19, 1999.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 


too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park.  MD 
20740-6001.  Telephone:  (301)  713- 
7110.  E-mail: 

records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Most 
schedules,  however,  cover  records  of 
only  one  office  or  program  or  a  few 
series  of  records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their  adminis- 
trative use  by  the  agency  of  origin,  the 
rights  of  the  Government  and  of  private 
persons  directly  affected  by  the 
Government's  activities,  and  whether  or 
not  they  have  historical  or  other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 


unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too  in- 
cludes information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture.  Bureau 
of  Animal  Industry  (Nl-17-98-1.  5 
items,  2  temporary  items).  Records 
stored  at  the  Washington  National 
Records  Center  relating  to  internal  office 
administration  accumulated  by  two 
Bureau  of  Animal  Industry  components 
prior  to  1960.  Records  document  such 
matters  as  personnel  actions, 
procurement,  budgeting,  and  time  and 
attendance.  Records  that  document 
substantive  matters,  such  as  meat 
inspection  regulations,  the  development 
of  serums  for  animals,  and  efforts  to 
eradicate  foot  and  mouth  disease,  are 
proposed  for  permanent  retention. 

2.  Department  of  the  Army.  Agency- 
wide  (Nl-AU-96-6,  23  items,  16 
temporary  items).  Raw  data  created 
when  samples  are  tested  during 
environmental  restoration  activities. 
Management  reports  summarizing  these 
data  are  proposed  for  permanent  reten- 
tion. This  schedule  also  lengthens  the 
retention  periods  of  contracts  and 
financial  records  previously  scheduled 
for  disposal  and  proposes  the 
permanent  retention  of  restoration 
project  files,  agreements  and  property 
ownership  records. 

3.  Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-99-3.  38 
items.  16  temporary  items).  Older 
records  created  by  various  NOAA 
organizational  units  stored  at  the 
Washington  National  Records  Center. 
Files  proposed  for  disposal  date 
primarily  from  1944-1990  and  include 
international  seismograms.  world 
registers,  aerial  photographs,  leveling 
records,  materials  relating  to  grants, 
loans,  and  subsidies,  committee 
management  files.  Global  Atmospheric 
Research  Program  (GARP)  and  Global 
Atlantic  Tropical  Expe-iment  (GATE) 
magnetic  radar  tapes  and  related  data 
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sheets,  qualit)  control  forms,  project 
working  papeis.  drafts  of  reports  and 
scholarly  pap<  rs,  advisory  committee 
flies  of  the  Fe(  eral  Coordinator  for 
Meteorology,  cooperative  training 
agreements,  satellite  monitoring 
operations  recDrds,  data  processing 
planning  records,  systems  testing  and 
evaluation  recDrds,  and  materials 
created  by  othsr  federal  agencies 
received  by  Nl  DAA  from  the  Secretary  of 
Commerce.  Fi  es  proposed  for 
permanent  retention  include  bench 
mark  descriptions,  mapping  surveys. 
Great  LaJtes  surveys,  tide  staff  readings, 
survey  project  case  files, 
correspondence  files  of  high  level 
officials,  directives  and  issuances, 
budget  estimates  and  projections, 
Alaska  fishing  statistics,  grant 
correspondence  files,  bilateral  relations 
files,  international  cooperative  project 
files,  publications,  ship  engineering  and 
architectural  d  rawings,  and  automation 
planning  files, 

4.  Departmetit  of  Health  and  Human 
Services,  Adrninistration  on  Aging  (Nl- 
439-99-1, 1  it  sm,  1  temporary  item). 
User  access  lo  ;  of  visits  to  the  agency's 
World  Wide  V  eb  site.  The  logs  record 
the  visitor's  origin,  time  of  day,  length 
of  stay,  and  ac  livities  while  at  the  site. 

5.  Department  of  Health  and  Human 
Services,  Healih  Care  Financing 
Administration  (Nl-440-99-1,  1  item,  1 
temporary  item).  User  access  log  of 
visits  to  the  agpncy's  World  Wide  Web 
site.  The  logslecord  the  visitor's  origin, 
time  of  day,  length  of  stay,  and  activities 
while  at  the  sije. 

6.  Department  of  Health  and  Human 
Services,  National  Institutes  of  Health 
(N1-443-99-1J,  1  item,  1  temporary 
item).  User  access  log  of  visits  to  the 
agency's  World  Wide  Web  site.  The  logs 
record  the  visitor's  origin,  time  of  day, 
length  of  stay,  and  activities  while  at  the 
site, 

7.  Department  of  Health  and  Human 
Services,  Offiqe  of  the  Secretary  (Nl- 
468-99-1,  7  itfems,  6  temporary  items). 
Electronic  images  of  incoming 
correspondence,  electronic  calendars 
containing  scheduling  information 
which  are  created  in  electronic  form  and 
printed  out  in  final  form,  declined  and 
canceled  invitations,  duplicate  copies  of 
accepted  invitations,  and  government- 
issue  and  cominercial  calendars 
maintained  for  administrative  use. 
Official  schedules,  talking  points, 
accepted  invitations,  travel  agendas, 
meeting  agendas,  handwritten  notes  and 
comments,  loos,  briefing  books,  issue 
papers,  and  records  documenting 
telephone  call$  and  other  activities  of 
the  Secretary  are  proposed  for 
permanent  ret  mtion. 


8.  Department  of  Health  and  Human 
Services,  Program  Support  Center  (Nl- 
468-99-2,  1  item,  1  temporary  item). 
User  access  log  of  visits  to  the  agency's 
World  Wide  Web  site.  The  logs  record 
the  visitor's  origin,  time  of  day,  length 
of  stay,  and  activities  while  at  the  site. 

9.  Department  of  Health  and  Human 
Services,  Agency  for  Health  Care  Policy 
and  Research  (Nl-510-99-1, 1  item.  1 
temporary  item).  User  access  log  of 
visits  to  the  agency's  World  Wide  Web 
site.  The  logs  record  the  visitor's  origin, 
time  of  day,  length  of  stay,  and  activities 
while  at  the  site. 

10.  Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration  (Nl-512-99-1, 1  item,  1 
temporary  item).  User  access  log  of 
visits  to  the  agency's  World  Wide  Web 
site.  The  logs  record  the  visitor's  origin, 
time  of  day,  length  of  stay,  and  activities 
while  at  the  site. 

11.  Department  of  Health  and  Human 
Services,  Indian  Health  Service  (Nl- 
513-99-1. 1  item,  1  temporary  item). 
User  access  log  of  visits  to  the  agency's 
World  Wide  Web  site.  The  logs  record 
the  visitor's  origin,  time  of  day,  length 
of  stay,  and  activities  while  at  the  site. 

12.  Department  of  the  Interior,  Bureau 
of  Land  Management  (Nl-49-98-1,  2 
items,  2  temporary  items).  Electronic 
copies  of  records  relating  to  the  wild 
horse  and  burro  adoption  program 
created  using  electronic  mail  and  word 
processing.  This  schedule  also  increases 
the  retention  period  for  recordkeeping 
copies,  which  were  previously  approved 
for  disposal. 

13.  Department  of  State,  Office  of  the 
Secretary  of  State  (Nl-59-98-2,  4  items. 
3  temporary  items).  Files  relating  to 
declined  invitations  including 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Also  proposed  for  disposal 
are  electronic  copies  of  records  relating 
to  events  attended  by  the  Secretary  of 
State  that  are  created  using  electronic 
mail  and  word  processing. 
Recordkeeping  copies  are  proposed  for 
permanent  retention. 

14.  Commission  to  Study  Capital 
Budgeting  (Nl-220-99-2,  6  items,  4 
temporary  items).  Audio  tapes  of 
meetings  for  which  written  transcripts 
were  created  and  web  site  and  related 
design  and  management  records.  Also 
proposed  for  disposal  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Transcripts  of  meetings,  reports,  general 
correspondence,  and  other  program 
records  are  proposed  for  permanent 
retention. 

15.  Federal  Communications 
Commission,  Mass  Media  Bureau  (Nl- 
173-98-2,  2  items,  1  temporary  item). 


Licensing  files  for  deleted  broadcasting 
stations  that  are  not  full  service,  such  as 
low  power  television  stations.  Files 
pertaining  to  full  service  radio  and 
television  stations  are  proposed  for 
permanent  retention. 

16.  Federal  Communications 
Commission  (Nl-173-98-9,  25  items, 
13  temporary  items).  Older  records  of 
the  FCC  stored  at  the  Washington 
National  Records  Center.  The  files 
proposed  for  disposal  date  primarily 
from  1934-1974  and  consist  of  such 
records  as  duplicate  copies  of  dockets, 
international  tariff  charges,  lists  of 
station  change  notices,  telephone 
company  property  accounting  reports, 
surveys  of  political  broadcasting 
activities,  educational  television  grant 
applications,  monthly  budget  reports, 
docket  reference  materials  and  subject 
files,  monthly  telephone  company 
revenue  reports,  temporary  broadcasting 
authorizations,  and  mobile  radio  license 
card  indexes.  Investigation  files  and 
reports,  annual  management  surveys, 
subject  files  of  high  level  officials, 
budget  estimates  and  justifications, 
technical  research  reports,  annual 
reports  of  telephone  companies,  deleted 
foreign  broadcast  license  files,  and 
experimental  television  applications  are 
proposed  for  permanent  retention. 

Dated:  December  22, 1998. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services, 
Washington,  DC. 

IFR  Doc.  99-59  Filed  1-4-99;  8:45  am] 

BH.UNO  CODE  7S1S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  the 
Coordination  and  Production  of 
Videotapes  of  Group  Discussions 
Among  Artists,  Scientists,  Astronauts 
and  Others  About  the  Creation  of  Art 
(Dance,  Music,  Design,  etc.)  on  Mars 
for  Use  by  Schools  Across  the  Country 
as  Part  of  the  National  Mars  Millennium 
Project 

AGENCY:  National  Endowment  for  the 
Arts.  National  Foundation  on  the  Arts 
and  the  Humanities. 
ACTION:  Notification  of  availability. 

summary:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  coordinate  and  videotape 
five  to  seven  sessions  of  artists, 
scientists,  engineers  and  astronauts 
conversing  about  the  creative  process 
and  environmental  conditions  on  Mars. 
Discussions  will  focus  on  how  the 
conditions  might  influence  the  art 
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produced  there,  and  the  design  of 
livable  structures,  among  other  issues. 
The  videotapes  will  be  used  in  pre  K- 
12  schools  across  the  United  States  as 
part  of  the  Mars  Millennium  Project. 
The  project  as  envisioned  will  include: 
development  of  script  format, 
coordinating  scheduling  and  travel 
arrangements  for  participants,  arranging 
production  and  post  production,  and 
providing  up  to  200,000  copies  of  the 
material  produced.  Those  interested  in 
receiving  the  Solicitation  should 
reference  Program  Solicitation  PS  99-02 
in  their  written  request  and  include  two 
(2)  self-addressed  labels.  Verbal  requests 
for  the  Solicitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  99-02  is 
scheduled  for  release  approximately 
January  25, 1999  with  proposals  due  on 
February  22, 1999. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Grants  & 
Contracts  Office,  Room  618, 1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Himunel,  Grants  &  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618. 1100  Pennsylvania 
Ave.,  NW..  Washington.  DC  20506  (202/ 
682-5482). 

Larry  Baden, 

Deputy  Chairman,  Management  and  Budget. 
[FR  Doc.  99-34717  Filed  1-4-99;  8:45  am) 
BtLUNQ  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Comment  Request:  National  Science 
Foundation  Proposal/Award 
Information— Grant  Proposal  Guide 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

summary:  The  National  Science 
Foimdation  (NSF)  is  announcing  plans 
to  request  renewed  clearance  of  this 
collection.  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
OMB  clearance  of  this  collection  for  no 
longer  than  3  years. 
DATES:  Written  comments  should  be 
received  by  March  8, 1999  to  be  assured 
of  consideration.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 


information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzarme  Plimpton  on  (703)  306-1125 
x2017  or  send  e-mail  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  Of  Collection:  "National 
Sciences  Foundation  Proposal/ A  ward 
Information-Grant  Proposal  Guide". 

OMB  Approval  Number  3145-0058. 

Expiration  Date  of  Approval: 
September  30,  1999. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  with  revision  an 
information  collection  for  three  years. 

Proposed  Project:  The  missions  of 
NSF  {ire  to:  increase  the  Nation's  base  of 
scientific  and  engineering  knowledge 
and  strengthen  its  ability  to  support 
research  in  all  areas  of  science  and 
engineering;  and  promote  innovative 
science  and  engineering  education 
programs  that  can  better  prepare  the 
Nation  to  meet  the  challenges  of  the 
future.  The  Foundation  is  committed  to 
ensuring  the  Nation's  supply  of 
scientists,  engineers,  and  science 
educators.  In  its  role  as  leading  Federal 
supporter  of  science  and  engineering, 
NSF  also  has  an  important  role  in 
national  science  policy  planning. 

Use  of  the  Information:  The  regular 
submission  of  proposals  to  the 
Foimdation  is  part  of  the  collection  of 
information  and  is  used  to  help  NSF 
fulfill  this  responsibility  by  initiating 
and  supporting  merit-selected  research 
and  education  projects  in  all  the 
scientific  and  engineering  disciplines. 
NSF  receives  more  than  30,000 
proposals  annually  for  new  projects, 
and  makes  approximately  10,000  new 
awards.  Support  is  made  primarily 
through  grants,  contracts,  and  other 
agreements  awarded  to  approximately 
2,800  colleges,  universities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
mainly  on  evaluations  of  proposal  merit 
submitted  to  the  Foundation  (proposal 
review  is  cleared  under  OMB  Control 
No.  3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  information  collection  to  identify 
and  address  excessive  reporting  burdens 
as  well  as  to  identify  any  real  or 


apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disabiUty  of  the 
proposed  principal  investigator(s)/ 
project  director(s)  or  the  co-principal 
investigator(s)/co-proiect  director(s). 

Burden  on  the  Public:  The  Foundation 
estimates  that  an  average  of  120  hours 
is  expended  for  each  proposal 
submitted.  An  estimated  38,000 
proposals  are  expected  during  the 
course  of  one  year.  These  figures 
compute  to  an  estimated  4,560.000 
public  burden  hours  annually. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  December  29, 1998. 
Suzanne  H.  Plimpton, 

NSF  Reports  Clearance  Officer. 

(FR  Doc.  9»-25  Filed  1  4  09;  8:45  am] 

BILUNa  CODE  7S5&-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  Review; 
Comment  Request. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13. 
Comments  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  'iformation  and 
Regulatory  Affairs  of  OMB,  Attention: 
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Desk  Officer  fi  >r  National  Science 
Foundation,  725— 17th  Street,  NW., 
Room  10235.  >Vashington,  DC  20503, 
and  to  Suzanrie  H.  Plimpton,  Reports 
Clearance  Ofnjcer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  4plimpto@nsf.gov. 
Comments  regarding  these  information 
collections  ara  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  ndtification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  703-3(B-1125  X  2017. 

NSF  may  na  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agenqj  informs  potential 
persons  who  a^e  to  respond  to  the 
collection  of  information  that  such 
persons  are  no|  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  I 

Title:  Nationjal  Science  Foundation 
Proposal  Evaliiation  Process. 

OMB  Contro]  Number:  3145-0060. 
Summary  of\Col lection:  The  missions 
of  NSF  are  to:  increase  the  Nation's  base 
of  scientific  and  engineering  knowledge 
and  strengthen!  its  ability  to  support 
research  in  all  areas  of  science  and 
engineering;  p^mote  innovative  science 
and  engineering  education  programs 
that  can  better  prepare  the  Nation  to 
iges  of  the  future;  and 
itional  cooperation  in 
gineering.  The 
klso  committed  to 
ensuring  the  Nation's  supply  of 
scientists,  engineers,  and  science 
educators.  In  itk  role  as  leading  Federal 
supporter  of  science  and  engineering, 
NSF  also  has  as  important  role  in 
national  policy  planning. 

The  Foundation  fulfills  this 
responsibility  by  initiating  and 
supporting  meijit-selected  research  and 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  This 
support  is  made  primarily  through 
grants,  contraclk,  and  other  agreements 
awarded  to  over  2000  universities, 
colleges,  academic  consortia,  non-profit 
institutions,  and  small  business. 

The  Foundation  relies  heavily  on  the 
advice  and  assistance  of  external 
advisory  committees,  ad-hoc  proposal 
reviewers,  and  other  experts  to  ensure 
that  the  Foundation  is  able  to  reach  fair 
and  knowledgeable  judgments.  These 
scientists  and  ejducators  come  from 
colleges  and  universities,  non-profit 
research  and  education  organizations, 
industry,  and  oiher  Government 
agencies.  j 

In  making  itsldecisions  on  proposals, 
the  counsel  of  these  merit  reviewers  has 


meet  the  challe 
promote  interr 
science  and  enf 
Foundation  is  i 


proven  invaluable  to  the  Foundation 
both  in  the  identification  of  meritorious 
projects  and  in  providing  sound  basis 
for  project  restructuring. 

Merit  review  is  successful  because  of 
the  thousands  of  experts  from  all  fields 
of  research  who  volunteer  their  time  to 
evaluate  and  determine  which  proposals 
deserve  consideration  for  funding.  NSF 
program  officers  rely  on  the  advice  of 
expert  reviewers  to  help  make  often- 
difficult  decisions  on  how  to  best 
allocate  limited  resources  and  to  target 
those  proposals  that  promise  to  produce 
the  most  significant  contributions. 
Review  of  proposals  may  involve  large 
panel  sessions,  small  groups,  or  use  of 
a  mail-review  system.  Proposals  are 
reviewed  carefully  by  scientists  and 
engineers  who  are  expert  in  the 
particular  field  represented  by  the 
proposal. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  to  support 
grant  programs  of  the  Foundation.  The 
information  collected  on  the  proposal 
evaluation  forms  is  used  by  the 
Foundation  to  determine  the  following 
criteria  when  awarding  or  declining 
proposals  submitted  to  the  agency:  (1) 
Research  performance  competence;  (2) 
Intrinsic  merit  of  the  research;  (3)  Utility 
or  relevance  of  the  search;  and  (4)  Effect 
of  the  research  on  the  infrastructure  of 
science  and  engineering. 

The  information  collected  on  reviewer 
background  questionnaires  is  used  by 
managers  to  maintain  an  automated 
database  of  reviewers  for  the  many 
disciplines  represented  by  the  proposals 
submitted  to  the  Foundation. 
Information  collected  on  gender,  race, 
ethnicity  is  used  in  meeting  NSF  needs 
for  data  to  permit  response  to 
congressional  and  other  queries  into 
equity  issues.  These  data  are  aslo  used 
in  the  design,  implementation,  and 
monitoring  of  NSF  efforts  to  increase  the 
peuticipation  on  various  groups  in 
science,  engineering,  and  education. 

Confidentiality.  Verbatim  but 
anonymous  copies  of  reviews  are  sent  to 
the  principal  investigators/project 
directors.  Subject  to  this  NSF  policy  and 
applicable  laws,  including  the  Freedom 
of  Information  Act,  reviewers' 
comments  will  be  given  maximum 
protection  from  disclosure.  While 
listings  of  panelists'  names  are  released, 
the  names  of  individual  reviewers, 
associated  with  individual  proposals, 
are  not  released  to  anyone. 

Because  the  Foundation  is  committed 
to  monitoring  and  identifying  any  real 
or  apparent  inequities  based  on  gender, 
race,  ethinicity,  or  disability  of  the 
proposed  principal  investigator(s)/ 
project  directors)  or  the  co-principal 
investigator(s)/co-project  director(s),  the 


Foundation  also  collects  race,  ethnicity, 
disabilty,  and  gender.  This  information 
also  is  protected  by  the  Privacy  Act. 

Description  of  Respondents: 
Nonprofit  institutions;  state,  local  or 
tribal  governments;  and  business  or 
other  for-profit. 

Number  of  Respondents:  30,000. 

Frequency  of  Responses-  On  occasion. 

Total  Burden  Hours:  The  Foundation 
estimates  that  anywhere  from  one  hour 
to  twenty  hours  may  be  required  to 
review  a  proposal.  It  is  estimated  that 
approximately  five  hours  are  required  to 
review  an  average  proposal.  Each 
proposal  receives  an  average  of  three 
reviews,  resulting  in  approximately 
450,000  burden  hours  each  year. 

Dated:  December  29, 1998. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

IFR  Doc.  99-24  Filed  1-4-99;  8:45  am] 

BILUNO  CODE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Reports  Clearance  Officer 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  The  National  Science 
Foundation  (NSF)  is  inviting  the  general 
public  and  other  Federal  agencies  to 
comment  on  this  proposed  continuing 
information  collection.  This  is  the 
second  notice  for  public  comment;  the 
first  was  published  in  the  Federal 
Register  at  63  FR  66585-66586  on 
December  2,  1998  and  no  comments 
were  received.  NSF  will  forward  the 
proposed  renewal  submission  to  OMB 
for  clearance  with  the  publication  of 
this  second  notice. 

DATES:  The  Office  of  Management  and 
Budget  (OMB)  should  receive  written 
comments  by  January  30, 1999. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
NATIONAL  SCIENCE  FOUNDATION, 
Office  of  Management  and  Budget;  725 
17th  Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Suzanne 
Plimpton,  Reports  Clearance  Officer, 
NATIONAL  SCIENCE  FOUNDATION, 
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4201  Wilson  Blvd.,  Rm.  295,  Arlington, 
VA  22230.  or  should  be  electronically 
mailed  to  the  Internet  address 
splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton,  703-306-1125,  x 
2017.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

NSF  invites  public  comment  at  the 
address  speciHed  above.  Copies  of  the 
requests  are  available  from  Suzanne 
Plimpton  at  the  address  specified  above. 

Type  of  Review:  New. 

Title:  Survey  of  1996  and  1997 
Research  and  Development  Funding  and 
Performance  by  Nonprofit 
Organizations. 

Abstract:  OMB  clearance  for  the  NSF 
Survey  of  Research  and  Development 
Funding  and  Performance  by  Nonprofit 
Organizations  (NPOs)  expired  June  30, 
1998.  The  proposed  information 
clearance  request  is  for  an  extension  of 
the  time  period  for  the  survey  that  is 
now  in  the  field.  The  smvey  collects 
information  on  the  science  and 
engineering  (S&E)  research  and 
development  (R&D)  activities  of 
nonprofit  organizations  in  1996  and 
1997.  A  prior  study  with  similar 
objectives  was  conducted  in  1973.  The 
purposes  of  the  study  are  to:  (1)  develop 
estimates  of  the  amounts  of  R&D 
funding  provided  by  NPOs  and  the 
types  of  organizations  supported;  (2) 
develop  estimates  of  the  amount  of  R&D 
performed  by  NPOs;  and  (3)  develop 
estimates  of  R&D  researchers' 
employment  in  NPOs. 

Expected  Respondents:  Respondents 
are  nonprofit  organizations  (NPOs)  that 
funded  and/or  performed  science  and 
engineering  research  and  development 
in  1996.  It  Vkrill  be  a  mail  survey  with 
telephone  follow-up  as  necessary. 

NSF  is  proposing  the  time  extension 
of  one  form  (Form  1400,  the  screening 
survey);  the  change  in  format  of  one 
form  (Form  1402,  the  Funders  survey 
form);  and  the  reduction  in  the  number 
of  questions  in  one  form  (Form  1401, 
the  Performers  survey  form). 

As  the  table  below  shows,  2,432 
respondents  will  be  asked  to  complete 
the  qualifying  screening  survey  Form 
1400.  If  they  are  eligible  to  participate 
in  the  survey,  they  will  also  receive 
either  a  Form  1401  Performer  survey  or 
a  Form  1402  Fimder  survey.  Some  NPOs 
have  already  responded  to  the  Form 

1400  (screener)  and  the  705  eligible 
organizations  will  be  sent  either  a  Form 

1401  or  1402. 

Since  the  answers  on  the  Form  1400 
(screener)  will  determine  whether 


newly  contacted  organizations  will 
receive  the  Performer  or  Funder  survey 
form,  we  are  estimating  the  number  that 
will  be  eligible  based  on  the  percentage 
of  NPOs  that  reported  themselves 
eligible  in  the  March  31, 1998  screener 
mailing.  The  estimate  for  the  Funders 
Form  1402  is  245  organizations;  the 
estimate  for  the  Performers  Form  1401 
is  766  organizations.  These  figures 
include  both  the  NPOs  that  we  estimate 
will  be  eligible  in  the  next  screener 
mailing  and  the  NPOs  that  responded 
after  June  30, 1998  to  the  March  31, 
1998  screener  (606  Performers,  99 
Funders). 

Need  for  data:  Failure  to  continue  and 
complete  this  survey  will  result  in  the 
U.S.  Government  continuing  to  use  1973 
data  in  estimating  the  nonprofit  sector's 
R&D  and  the  national  totals  of  R&D 
funding  and  performance.  A  complete 
accurate  description  of  R&D  funding 
and  performance  is  necessary  for 
poUcymakers  for  planning,  reporting, 
and  tax  purposes.  Considerable  work  in 
drawing  the  sample  has  already  been 
completed  and  $568,000  has  been  spent. 
The  most  efficient  and  cost  effective 
way  for  the  U.S.  Government  to  obtain 
the  needed  data  is  to  complete  this 
survey.  Therefore,  we  are  asking  for 
extension  of  the  OMB  clearance  that  we 
can  mail  out  the  survey  forms,  complete 
the  survey  and  pubUsh  the  report  in  a 
timely  manner. 

Burden  on  the  Public:  The  Foundation 
estimates  that  a  total  annual  reporting 
and  recordkeeping  burden  of  3,294 
hours  will  result  from  the  collection  of 
information.  The  calculation  is: 

2,432  NPOs  (1,030  Funders  1,402 
Performers)  x  1  screening  survey 
Form  1400  x  12.5  minutes  =  506 
hours 

766  Performers  x  1  revised  Form  1401  x 

3  hours  =  2,298  hours 
245  Funders  x  1  reformatted  Form  1402 

X  2  hours  =  490  hours 

Total:  3,443  responses,  3,294  hours 

Frequency.  One-time  survey;  second 
form  only  to  eligible  Not-for-profit 
institutions. 

Affected  Public:  Not-for-profit 
institutions. 

Dated:  December  29, 1998. 
Suzanne  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

[FR  Doc.  99-26  Filed  1-4-99;  8:45  am] 

BiLUNG  CODE  76S6-01-U 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Meetings;  Sunshine  Act 

Time  and  Date:  9:30  a.m.  Tuesday,  )anuary 
12, 1999. 

Place:  NTSB  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  SW,  Washington,  DC  20594. 

Status:  Open. 

Matters  to  be  Considered:  7108  Highway 
Special  Investigation  Report:  Selective 
Motorcoach  Issues. 

News  Media  Confracf;  Telephone:  (202) 
324-6100 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood.  (202)  314-6065. 

December  30, 1998. 
Katia  N.  Proctor, 

Acting  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-34848  Filed  12-21-98;  1:29  pm) 
BILUNG  COOE  7S33-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  Of  Meeting 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
The  Commission  will  also  hold  its 
deliberative  meeting  to  consider 
whether  the  price  regulation  should  be 
amended  regarding  income  distribution 
fit)m  the  producer-settlement  fund, 
supply  management  policies,  organic 
milk  or  the  administrative  assessment. 

DATES:  The  meeting  is  scheduled  for 
Wednesday,  January  13. 1999  to 
commence  at  10:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tuck  Library  Building,  30  Park 
Street,  Concord,  NH  Building,  (exit  14 
off  1-93). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street.  Suite  2.  Montpelier.  VT 
05602.  Telephone  (802)  229-1941. 

(Authority:  U.S.C.  7256.  Article  V,  Section  11 

of  the  Northeast  Interstate  Dairy  Compact. 

and  7  U.S.C.  7256.). 

Kenneth  Becker, 

Executive  Director. 

[FR  Doc.  99-41  Filed  l-4r99;  8:45  am) 

BILUNG  COOE  1650-01-P 
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NUCLEAR  R^ULATORY 
COMMISSION 

[Docket  Nos.  54-413  and  50-414] 

DuKe  Energy  Corporation,  et  al., 
(Catawba  Nuqiear  Station,  Units  1  and 
2);  Exemptiori 


tie 


licens  je 


ard 
no 


Corporation,  et  al.  (the 
holder  of  Facility 
License  Nos.  NPF-35  and 
Catawba  Nuclear 
Units  1  and  2.  The 
ie,  among  other  things, 
is  subject  to  all  rules, 
orders  of  the 
w  or  hereafter  in  effect, 
lies  consist  of  two 
w.  Iter  reactors  located  at  the 
n  York  County,  South 


I 

Duke  Energ 
licensee)  is  thi  i 
Operating 
NPF-52,  for 
Station  (CNS) 
licenses  provi 
that  the  li 
regulations 
Commission 

These  facili 
pressurized 
licensee's  site 
Carolina. 

II 

Title  10  of  tie  Code  of  Federal 
Regulations  (1 )  CFR),  Part  50,  Appendix 
A,  specifies  gerieral  design  criteria  for 
nuclear  power  plants.  General  Design 
Criterion  (GDC )  57.  regarding  closed 
system  isolation  valves,  states: 

Each  line  that  penetrates  primary  reactor 
containment  an<  is  neither  part  of  the  reactor 
coolant  pressure  boundary  nor  connected 
directly  to  the  c(  ntainment  atmosphere  shall 
have  at  least  one  containment  isolation  valve 
which  shall  be  e  ther  automatic,  or  locked 
closed,  or  capab  e  of  remote  manual 
operation.  This  i  alve  shall  be  outside 
containment  anc  located  as  close  to  the 
containment  as  |  ractical.  A  simple  check 
valve  may  not  b<  used  as  the  automatic 
isolation  valve. 

The  Commissi  )n  may  grant  an 
exemption  froin  the  requirements  of  the 
regulations  pu  suant  to  10  CFR  50.12  if 
the  exemption  is  authorized  by  law,  will 
not  present  an  undue  risk  to  the  public 
health  and  saf<  ty,  and  is  consistent  with 
the  common  diffense  and  security.  The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  considered  to  be 
present  under  10  CFR  50.12(a)(2)  where 
application  of  he  regulation  in  the 
particular  circumstances  conflicts  with 
other  rules  or  rsquirements  of  the 
Commission  oi  where  application  of  the 
regulation  would  not  serve  the 
underlying  pui  pose  of  the  rule  or  is  not 
necessary  to  ac  hieve  the  underlying 
purpose  of  the  rule. 

Ill 

By  letter  datdd  September  2, 1997,  the 
licensee  requested  an  exemption  from 
GDC-57  for  Containment  Penetrations 
M261  and  M3g3.  which  are  main  steam 
penetrations.  T  tiese  lines  penetrate  the 


containment  and  are  not  part  of  the 
reactor  coolant  pressure  boundary,  nor 
are  they  connected  directly  to  the 
containment  atmosphere.  Outside  of  the 
containment,  these  lines  branch  into 
various  separate,  individual  lines  before 
reaching  the  respective  main  steam 
isolation  valves.  From  each  of  these 
main  steam  lines,  one  branch  supplies 
main  steam  to  the  turbine-driven 
auxiliary  feedwater  pump  (CAPT,  using 
the  licensee's  abbreviation). 

Valves  SA-1  and  SA-4  are  manual 
gate  valves  located  in  the  Interior 
Doghouse  Immediately  downstream  of 
the  respective  main  steam  piping.  These 
valves  are  locked  open  (with  breakaway 
locks)  and  are  only  capable  of  local 
manual  operation.  These  valves  are 
required  to  be  open  by  the  Technical 
Specifications  ("TS)  in  order  to  supply 
steam  to  the  CAPT,  which  is  part  of  the 
engineered  safety  features.  From  a 
probabilistic  risk  assessment 
perspective,  the  CAPT  is  one  of  the  most 
risk-significant  safety  system 
components.  Adding  motor  operators  to 
SA-1  and  SA— 4,  so  that  they  become 
automatic  or  capable  of  remote 
operation  (i.e.,  meeting  GDC-57)  would, 
thus,  degrade  the  reliability  of  the  CAPT 
to  mitigate  an  accident  because  the 
motor  operators  would  introduce  a  new 
failure  mode.  Keeping  SA-1  and  SA-4 
closed  (i.e.,  meeting  GDC-57)  during 
plant  operation  would  violate  a  TS 
requirement. 

Valves  SA-1  and  SA— 4  can  be 
manually  closed,  as  needed  during 
certain  accidents,  to  isolate  the  steam 
lines  they  serve.  If  SA-1  and  SA-4  are 
inaccessible  due  to  post-accident 
environmental  conditions,  the 
associated  stop  check  valves  can  be 
used  to  isolate  these  steam  lines.  The 
licensee  stated  that  the  amount  of  time 
needed  by  operators  to  isolate  steam 
using  SA-1  and  SA-4,  or  their 
associated  stop  check  valves,  has  been 
factored  into  the  accident  analyses  and 
resultant  dose  calculations  in  the 
Updated  Final  Safety  Analysis  Report. 

Thus,  as  stated  in  the  staffs  safety 
evaluation,  modifying  valves  SA-1  and 
SA—4  so  that  they  can  meet  the 
operational  requirement  specified  by 
GDC-57  would  reduce  the  reliability  of 
the  CAPT,  violate  an  existing  TS,  or 
both.  The  time  needed  by  operators  to 
manually  close  SA-1  and  SA-4,  or  their 
associated  stop  check  valves,  during  an 
accident,  has  been  factored  into 
accident  analyses  and  is  bounded  by  the 
design-basis  accident  scenarios  and 
consequences.  On  such  bases,  the  staff 
concludes  that  literal  compliance  with 
the  operational  aspect  of  GDC-57  is  not 
desirable  and  the  proposed  exemption  is 
acceptable. 


IV 

Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  Specifically,  the 
Commission  finds  that  application  of 
GDC-57  with  respect  to  Valves  SA-1 
and  SA—4  conflicts  with  existing  TS  and 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  The 
underlying  purpose  of  GDC-57  is  to 
ensure  that  reliable  means  exist  to 
isolate  this  type  of  line  when  isolation 
is  needed.  As  previously  discussed. 
Valves  SA-1  and  SA-4  can  be  manually 
closed  to  isolate  their  respective  steam 
lines.  Thus,  the  design  of  these  valves 
and  the  existence  of  appropriate 
procedures  for  manually  closing  these 
valves  provide  a  reliable  method  of 
isolating  the  steam  lines  when  needed. 
The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  Part  50, 
Appendix  A,  GDC-57.  Specifically,  this 
exempts  the  licensee  from  having  to 
lock  close  Valves  SA-1  and  SA-4 
against  TS  requirements,  or  having  to  so 
modify  them  that  they  become 
automatic,  or  are  capable  of  remote 
manual  operation. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (63  FR  71659, 
dated  December  29,  1998). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brian  W.  Sheron, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-99  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  August  11, 1997 
application  for  an  amendment  to 
Facility  Operating  License  No.  DPR-58 
and  Facility  Operating  License  DPR-74 
for  the  Donald  C.  Cook  Nuclear  Plant, 
Units  1  and  2,  located  in  Berrien 
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County,  Michigan.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  December  31, 1997 
(62  FR  68308). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  allow 
filling  of  the  emergency  core  cooling 
system  (ESSC)  accumulators  without 
declaring  the  ECCS  equipment 
inoperable. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  required.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  11, 1997.  This 
document  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  in  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stang, 

Senior  Project  Manager.  Project  Directorate 
in-1.  Division  of  Reactor  ProjecU—IIl/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-98  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  759(M>1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Information 
Collection:  Rl  38-45 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  an  information 
collection.  RI  38-45,  We  Need  the 
Social  Security  Number  of  the  Person 
Named  Below,  is  used  by  the  Civil 
Service  Retirement  System  and  the 
Federal  Employees  Retirement  System 
to  identify  the  records  of  individuals 
with  similar  or  the  same  names.  It  is 
also  needed  to  report  payments  to  the 
Internal  Revenue  Service. 

Approximately  3,000  RI  38-45  forms 
are  completed  annually.  Each  form 
requires  approximately  5  minutes  to 


complete.  The  annual  estimated  burden 
is  250  hours. 

Comments  are  particularly  invited  on: 
— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
8, 1999. 

ADDRESSES:  Send  or  deliver  comments 
to:  Lorraine  E.  Dettman,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3349,  Washington, 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Phyllis  R.  Pinkney,  Management 
Analyst,  Budget  &  Administrative 
Services  Division,  (202)  606-0623, 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

|FR  Doc.  99-84  Filed  1-4-99;  8:45  am] 
BILUNG  CODE  6325-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[RI  25-49] 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised  of  a 
Revised  Information  Collection 

agency:  Ofi^ice  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the  - 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  RI  25- 
49,  Verification  of  Full-Time  School 
Attendance,  is  used  to  verify  that  adult 
students  are  entitled  to  payments.  0PM 


needs  to  know  that  a  full-time 
enrollment  has  been  maintained. 

Approximately  10.000  RI  25-49  forms 
are  completed  annually.  Each  form  takes 
approximately  60  minutes  to  complete. 
The  annual  estimated  burden  is  10.000 
hours. 

Comments  are  particularly  invited  on: 
— Whether  this  collection  of  information 

is  necessary  for  the  proper 

performance  of  functions  of  the  Office 

of  Personnel  Management,  and 

whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 

burden  of  this  collection  is  accurate. 

and  based  on  valid  assumptions  and 

methodology;  and 
— Ways  in  which  we  can  minimize  the 

burden  of  the  collection  of 

information  on  those  who  are  to 

respond,  through  use  of  the 

appropriate  technological  collection 

techniques  or  other  forms  or 

information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  or  E-mail  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
8. 1999. 

ADDRESSES:  Send  or  deliver  comments 
to:  Lorraine  E.  Dettman,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service.  U.S. 
Office  of  Personnel  Management.  1900  E 
Street,  NW.  Room  3349.  Washington, 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Phyllis  R.  Pinkney.  Management 
Analyst.  Budget  &  Administrative 
Services  Division.  (202)  606-0623, 
Office  of  Personnel  Management. 
Janice  R.  l.achanoe, 
Director. 
[FR  Doc.  99-94  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  6325-01-U 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[RI  78-11] 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Information 
Collection 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  to  the  Office  c^  Management 
and  Budget  a  request  for  r3view  of  an 


\ 
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information  collection.  RI  78-11, 


action:  Notice. 


Medicare  Part 


3  Certification,  is  used  to 


methodologjj 
— Ways  in  whit 
burden  of  thf 
information 


collect  inform,  ition  from  annuitants, 
their  spouses,  md  survivor  annuitants 
to  determine  tleir  eligibility  under  the 
Retired  Federa  1  Employees  Health 
Benefits  Progn  m  for  a  Government 
contribution  t(  ward  the  cost  of  Part  B 
Medicare. 

Approximati  >ly  100  RI  78-11  forms 
are  completed  annually.  Each  form 
requires  appro  dmately  10  minutes  to 
complete  for  ap  annual  estimated 
burden  of  17  haurs. 

Comments  are  particularly  invited  on: 
— Whether  thii  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  oii  valid  assumptions  and 
:  and 

:h  we  can  minimize  the 
collection  of 
in  those  who  are  to 
respond,  through  use  of  the 
appropriate  fechnological  collection 
techniques  or  other  forms  of 
information  jechnology. 
For  copies  of  tliis  proposal,  contact 
Mary  Beth  Smilh-Toomey  on  (202)  606- 
8358,  or  E-mai|  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  March  8, 1999. 
ADDRESSES:  Setid  or  deliver  comments 
to:  Lorraine  E.  Dettman,  Chief, 
Operations  Susport  Division, 
Retirement  anq  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Ro^m  3349,  Washington, 
DC  20415. 

for  information  reqardinq 
administrative!  coordination- 
contact:  Phyllis  R.  Pinkney, 
Management  Analyst,  Budget  & 
Administrative!  Services  Division,  (202) 
606-0623,  Offite  of  Personnel 
Management. 
Janice  R.  Lachaqce, 
Director. 
(FR  Doc.  99-95  rtiled  1-4-99;  8:45  ami 

BH.UNG  CODE  S32v|oi-U 


OFFICE  OF  P6RS0NNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Reinstatement, 
with  Change,  of  a  Previously  Approved 
Information  Collection  for  Which 
Approval  Has  Expired:  SF  2800  and  SF 
2800A 


AGENCY:  Office 
Management 


of  Persoimel 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  the  following 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired.  The  SF 
2800,  Application  for  Death  Benefits 
Under  the  Civil  Service  Retirement 
System  (CSRS),  is  needed  to  collect 
information  so  that  0PM  can  pay  death 
benefits  to  the  survivors  of  federal 
employees  and  annuitants.  SF  2800A, 
Documentation  and  Elections  in 
Support  of  Application  for  Death 
Benefits  When  Deceased  Was  an 
Employee  at  the  Time  of  Death,  is 
needed  for  deaths  in  service  only  so  that 
survivors  can  make  the  needed  elections 
regarding  military  service. 

Approximately  68,000  SF  2800s  are 
processed  annually.  The  form  requires 
approximately  45  minutes  to  complete. 
An  annual  burden  of  51,000  hours  is 
estimated.  Approximately  6,800 
applicants  will  use  SF  2800A  annually. 
This  form  also  requires  approximately 
45  minutes  to  complete.  Aii  annual 
burden  of  5,100  hours  is  estimated. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  4,  1999. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief.  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235. 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION — CONTACT: 

Cyrus  S.  Benson,  Budget  & 

Administrative  Services  Division,  (202) 

606-0623,  Office  of  Personnel 

Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  9»-85  Filed  t-4-99;  8:45  am] 

BILUNO  CODE  632S-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  Review  of 
Information  Collection:  Instructions 
and  Form  1417 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
clearance  of  a  revised  information 
collection.  Form  1417,  Combined 
Federal  Campaign  Annual  Reporting,  is 
used  to  collect  information  from  the 
nearly  400  local  CFC's  around  the 
country  to  verify  campaign  results. 

We  estimate  390  Form  1417's  are 
completed  annually.  Each  form  takes 
approximately  60  minutes  to  complete. 
The  annual  estimated  burden  is  390 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  202/606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 

Comments  on  this  proposal  should  be 
received  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to:  Jennifer  M.  Hirschmann,  Office  of 
Extragovemmental  Affairs.  CFC 
Operations,  U.S.  Office  of  Personnel 
Management,  1900  "E"  Street,  NW, 
Room  5450.  Washington,  DC  20415. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 
[FR  Doc.  99-93  Filed  1-4-99;  8:45  am] 

BILUNG  CODE  632S-01-P 


OFFICE  OF  PERSONNEL 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
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last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  November  3.  1998  (62  FR 
59342).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  October  1, 1998, 
and  November  30,  1998,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authority  was 
established  during  October  1998. 

One  Schedule  A  authority  was 
revoked  during  October  1998: 

National  Endowment  for  the  Arts 

Thirty-five  individual  authorities 
covering  Program  Director,  Assistant 
Director,  and  Project  Evaluator 
positions.  These  positions  are  now 
covered  by  a  single  authority.  Effective 
October  14, 1998. 

No  Schedule  A  authorities  were 
established  or  revoked  during  November 
1998. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  October 
1998. 

No  Schedule  B  authorities  were 
established  or  revoked  during  November 
1998. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  October 
through  November  1998: 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  October  15, 
1998. 

Special  Assistant  to  the  Staff  Director. 
Effective  October  21, 1998. 

Commodity  Futures  Trading 
Commission 

Administrative  Assistant  to  the 
Commissioner.  Effective  October  15, 
1998. 

Consumer  Product  Safety  Commission 

Special  Assistant  (Legal)  to  the 
Commissioner.  Effective  November  17, 
1998. 

Director,  Field  Operations  to  the 
Executive  Director.  Effective  November 
23,  1998. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective 
October  21, 1998. 


Department  of  the  Army  (DOD) 

Secretary  (Office  Automation)  to  the 
Assistant  Secretary  of  the  Army 
(Installations,  Logistics  and 
Environment).  Effective  October  8, 1998. 

Department  of  Commerce 

Senior  Advisor  and  Counsel  to  the 
Director.  Office  of  Policy  and  Strategic 
Planning.  Effective  November  2, 1998. 

Senior  Advisor  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
November  2,  1998. 

Director,  Office  of  Communications 
and  Congressional  Liaison  to  the 
Assistant  Secretary  for  Economic 
Development,  Economic  Development 
Administration.  Effective  November  13, 
1998. 

Senior  Advisor  to  the  Assistant 
Secretary  of  Commerce  and  Director 
General  of  United  States  and  Foreign 
Commercial  Service.  Effective 
November  20, 1998. 

Department  of  Defense 

Special  Assistant  to  the  Special 
Assistant  to  the  Secretary  and  Deputy 
Secretary  of  Defense.  Effective  October 
15, 1998. 

Department  of  Education 

Special  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
October  16, 1998. 

Special  Assistant  to  the  General 
Counsel.  Effective  November  25, 1998. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  November  30, 1998. 

Department  of  Energy 

Deputy  Director  to  the  Director,  Office 
of  Public  Affairs.  Effective  October  9, 
1998. 

Senior  Program  Analyst  to  the 
Director,  Office  of  Intelligence.  Effective 
October  14,  1998. 

Special  Assistant  to  the  Director, 
Office  of  Advance  and  Special  Projects. 
Effective  October  19,  1998. 

Special  Assistant  to  the  Director, 
Office  of  Human  Resources.  Effective 
November  25,  1998. 

Department  of  Health  and  Human 
Services 

Senior  Advisor  to  the  Assistant 
Secretary  for  Health.  Effective  October 
8. 1998. 

Director  of  Communications  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy).  Effective 
October  15, 1998. 

Special  Assistant  to  the  Deputy 
Director,  Office  of  Child  Support 
Enforcement.  Effective  October  23, 
1998. 

Special  Assistant  to  the 
Commissioner,  Administration  for 


Children,  Youth  and  Families.  Effective 
October  28,  1998. 

Confidential  Assistant  to  the 
Executive  Associate  Administrator, 
Health  Care  Financing  Administration. 
Effective  November  3, 1998. 

Confidential  Assistant  to  the 
Administrator,  Health  Care  Financing 
Administration.  Effective  November  16, 
1998. 

Special  Assistant  to  Principal  Deputy 
Assistant  for  Aging.  Effective  November 
24,  1998. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  th'e  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commission.  Effective  October  2, 1998. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  November  10, 1998. 

Senior  Press  Officer  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
November  19,  1998. 

Secretary's  Representative  (Colorado) 
to  the  Deputy  Secretary.  Effective 
November  19,  1998. 

Special  Advisor  to  the  Deputy 
Assistant  Secretary  for  Policy 
Development.  Effective  November  19, 
1998. 

Special  Assistant  (Advance)  to  the 
Director  of  Executive  Services.  Effective 
November  19.  1998. 

Briefing  Coordinator  to  the  Director  of 
Executive  Scheduling.  Effective 
November  20, 1998. 

Special  Assistant  (Speechwriter)  to 
the  Deputy  Assistant  Secretary  for 
Public  Affairs.  Effective  November  25, 
1998. 

Scheduling  Assistant  to  the  Director 
of  Executive  Services.  Effective 
November  25,  1998. 

Department  offustice 

Counsel  to  the  Attorney  General. 
Effective  November  19,  1998. 

Department  of  Labor 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  Programs.  Effective  October 
16.  1998. 

Special  Assistant  to  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits  Administration.  Effective 
October  27, 1998. 

Staff  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
October  28, 1998. 

Department  of  the  Navy  (DOD) 

Staff  Assistant  to  the  Secretary  of  the 
Navy.  Effective  November  25,  1998. 

Department  of  State 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Bu.-eau  of  Public 
Affairs.  Effective  October  8,  1998. 
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Special  Assistant  to  the  Assistant 
Secretary,  Bi  reau  of  Population, 
Refugees  anq  Migration.  Effective 
October  8,  1998. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Bureau  of  Public 
Affairs.  Effective  October  14, 1998. 

Deputy  Assistant  Secretary  to  the 
Assistant  Secretary,  Bureau  of 
Intelligence  ind  Research.  Effective 
October  14,  i998. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Bureau  of 
Internationa)  Narcotics  and  Law 
Enforcement  Affairs.  Effective 
November  5,  1£(98. 

Special  Assistant  to  the  Assistant 
Secretary,  Bireau  of  International 
Narcotics  and  Law  Enforcement  Affairs. 
Effective  November  6,  1998. 

Member  to  the  Director.  Policy  and 
Planning  Sta  f.  Effective  November  10, 
1998. 

Department  i )/  Transportation 

Special  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  Octaber  6,  1998. 

Staff  Assis  ant  to  the  Director  of 
External  Affairs.  Effective  October  9, 
1998. 

Director,  C  ffice  of  Public  Affairs  to 
the  Federal  Railroad  Administrator. 
Effective  November  6,  1998. 

Special  Assistant  to  the  Federal 
Highway  Administrator,  Federal 
Highway  Adtninistration.  Effective 
November  2t ,  1998. 

Department  i »/  the  Treasury 

Senior  Advisor  to  the  Assistant 
Secretary  for  Public  Affairs  and  Director 
of  Public  Aff  lirs  Plaiming.  Effective 
October  28,  1998. 

Department  t  )f  Veterans  Affairs 

Special  As  iistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovemniental  Affairs.  Effective 
October  29,  1998. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy  emd  Planning. 
Effective  November  9, 1998.  «> 

Environmentpl  Protection  Agency 

Askistant  to  the  Chief  of  Staff. 
OctaberZ,  1998. 
Executive  Secretariat  to  the 
Effective  October  21, 


Special 
Effective 

Director 
Chief  of  Staf 
1998. 

Special  Assistant 
Administrator 
1998 


Secretary 
October  21. 


to  the  Regional 
Effective  November  16, 


Federal  Depc  sit  Insurance  Corporation 

1 3  the  Chairman.  Effective 
]  998. 


Federal  Energy  Regulatory  Commission 

Special  Assistant  to  the  Chief 
Information  Officer.  Effective  October  8, 
1998. 

Federal  Housing  Finance  Board 

Counselor  to  the  Chairman.  Effective 
November  10,  1998. 

Federal  Maritime  Commission 

Counsel  to  the  Commissioner. 
Effective  November  16,  1998. 

National  Aeronautics  and  Space 
Administration 

Legislative  Affairs  Specialist  to  the 
Associate  Administrator  for  Legislative 
Affairs.  Effective  October  8,  1998. 

Staff  Assistant  to  the  Associate 
Administrator  for  Legislative  Affairs. 
Effective  October  9, 1998. 

White  House  Liaison  Officer  to  the 
NASA  Administrator.  Effective  October 
14,  1998. 

National  Credit  Union  Administration 

Communications  and  Administrative 
Assistant  to  the  Board  Member. 
Effective  November  19, 1998. 

National  Endowment  for  the  Humanities 

Enterprise/Development  Officer  to  the 
Chief  of  Staff.  Effective  November  6, 
1998. 

Director,  Office  of  Public  Affairs  to 
the  Chief  of  Staff.  Effective  November 
19,  1998. 

National  Transportation  Safety  Board 

Special  Counsel  to  the  Managing 
Director  of  the  National  Transportation 
Safety  Board.  Effective  November  25, 
1998. 

Occupational  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the  Member 
(Commissioner),  Occupational  Safety 
and  Health  Review  Commission. 
Effective  November  16, 1998. 

Office  of  Personnel  Management 

White  House  Liaison  to  the  Chief  of 
Staff.  Effective  October  7,  1998. 

Office  of  Science  and  Technology  Policy 

Confidential  Assistant  to  the 
Associate  Director  for  Environment. 
Effective  October  1, 1998. 

Confidential  Assistant  to  the 
Asst)ciate  Director  for  Science.  Effective 
November  24,  1998. 

Office  of  the  United  States  Trade 
Representative 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  October  29, 1998. 

Confidential  Assistant  to  the  Deputy 
U.S.  Trade  Representative.  Effective 
October  29, 1998. 


Overseas  Private  Investment 
Corporation 

Special  Assistant  to  the  Managing 
Director  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
October  30, 1998. 

Small  Business  Administration 

Senior  Advisor  to  the  Deputy 
Administrator.  Effective  October  15, 
1998. 

Regional  Administrator  to  the 
Associate  Administrator  for  Field 
Administrations.  Effective  October  15, 
1998. 

U.S.  International  Trade  Commission 

Staff  Economist  to  the  Commissioner. 
Effective  October  27,  1998. 

Staff  Assistant  (Economist)  to  the 
Commissioner.  Effective  November  19, 
1998. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[PR  Doc.  99-92  Filed  1-4-99;  8:45  ami 

BILUNO  CODE  t325-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-509,  that  the 
Securities  and  Excheinge  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  4,  1999. 

A  closed  meeting  wrill  be  held  on 
Thursday,  January  7,  1999,  at  11:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4,  (8),  (9)(A)  and  (10)  and 
17  CFR  200.402(a)(4),  (8),  {9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,' 
January  7, 1999,  at  11:00  a.m.,  will  be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 
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At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of'meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  Dostponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 

942-7070. 
Dated:  December  30, 1998. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  98-34847  Filed  12-31-98;  2:18  pm) 

BILLING  CODE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  NO.  34^08545;  File  No.  SR- 
MSRB-97-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Political 
Contributions  and  Prohibitions  on 
Municipal  Securities  Business 

December  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  hereunder,^ 
notice  is  hereby  given  that  on  December 
18, 1997,  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  writh  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-97-12)  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  On 
December  3, 1998,  the  Board  file 
Amendment  No.  1  which  supersedes  the 
initial  proposal. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
as  contained  in  Amendment  No.  1  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  rule  change 

The  Board  has  filed  with  the 
Commission  a  proposed  rule  change 
consisting  of  amendments  to  Rule  G-37, 
on  political  contributions  and 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'On  December  18, 1997.  the  MSRB  submitted  its 
initial  proposal  which  would  not  require  Rule  G- 
37  disclosures  by  dealers  who  have  not  engaged  in 
municipal  securities  transactions  for  2  years.  Also 
the  proposal  would  not  have  required  dealers 
subject  to  reporting  requirements  to  make  any  filing 
in  the  event  they  have  nothing  to  disclose.  After 
discussions  between  the  Commission  and  the 
MSRB.  the  MSRB  filed  Amendment  No.  1  on 
December  3, 1998.  While  the  revised  proposal 
maintains  the  exemptions  of  the  disclosure 
requirements,  it  includes  a  dealer  certification  as  a 
precondition  to  the  effectiveness  of  the  exemptions 
created  in  the  original  proposal. 


prohibitions  on  municipal  securities 
business,  Rule  G-8,  on  recordkeeping. 
Rule  G-9,  on  preservation  of  records, 
and  Rule  G-38,  on  consultants.  In 
addition,  the  MSRB  submitted  proposed 
Form  G-37x  as  part  of  Amendment  No. 
1.  Below  is  the  text  of  the  proposed  rule 
change.  Additions  are  italicized; 
deletions  are  bracketed. 

Rule  G-37.  Political  Contributions  and 
Prohibitions  on  Municipal  Securities 
Business 

(a)-{d)  No  change. 

(e)(i)  Except  as  otherwise  provided  in 
paragraph  (e)(ii),  each  (Each)  broker,  dealer 
or  municipal  securities  dealer  shall,  by  the 
last  day  of  the  month  following  the  end  of 
each  calendar  quarter  (these  dates 
correspond  to  January  31.  April  30,  July  31 
and  October  31),  send  to  the  Board  by 
certified  or  registered  mail,  or  some  other 
equally  prompt  means  that  provides  a  record 
of  sending,  (and  the  Board  shall  make  public, 
reports  on  contributions  to  officials  of  issuers 
and  on  payments  to  political  parties  of  states 
and  political  subdivisions  that  are  required  to 
be  recorded  pursuant  to  rule  G-8(a)(xvi). 
Such  reports  shall  include  information 
concerning  the  amount  of,)  two  copies  of 
Form  G-37 /G-38  setting  forth,  in  the 
prescribed  format,  the  following  information: 

(A)  for  contributions  to  officials  of  issuers 
(other  than  a  contribution  made  by  a 
municipal  finance  professional  or  a  non-MFP 
executive  officer  to  an  official  of  an  issuer  for 
whom  such  person  is  entitled  to  vote  if  all 
contributions  by  such  person  to  such  official 
of  an  issuer,  in  total,  do  not  exceed  $250  per 
election)  and  payments  to  political  parties  of 
states  and  political  subdivisions  (other  than 
a  payment  made  by  a  municipal  finance 
professional  or  a  non-MFP  executive  officer 
to  a  political  party  of  a  state  or  political 
subdivision  in  which  such  person  is  entitled 
to  vote  if  all  payments  by  such  person  to  such 
political  party,  in  total,  do  not  exceed  $250 
per  year):  [and  an  indication  of  the 
contributor  category  of  each  contribution  or 
payment]  made  by  the  persons  and  entities 
described  in  subclause  (2)  of  this  clause  (A): 

1(A)  the  broker,  dealer  or  municipal 
securities  dealer:] 

[(B)  all  municipal  finance  professionals;] 

i(C)  all  non-MFP  executive  officers;  and] 

[(D)  all  political  action  committees 
controlled  by  the  broker,  dealer  or  municipal 
securities  dealer  or  by  any  municipal  finance 
professional.]  •■ 

[Such  reports  also  shall  include 
information  on  municipal  securities  business 
engaged  in  and  certain  other  information 
specified  in  this  section  (e),  as  well  as  other 
identifying  information  as  may  be 
determined  by  the  Board  from  time  to  time.] 

[(ii)  Two  copies  of  the  reports  referred  to 
in  paragraph  (i)  of  this  section  (e)  must  be 
sent  to  the  Board  on  Form  G-37/G-38  by  the 
last  day  of  the  month  following  the  end  of 
each  calendar  quarter  (these  dates  correspond 
to  lanuary  31,  April  30,  )uly  31  and  October 
31),  and  must  include,  in  the  prescribed 
format,  by  state,  the  following  information  on 
contributions  to  each  official  of  an  issuer  and 
payments  to  each  political  party  of  a  state  or 


political  subdivision  made  and  municipal 
securities  business  engaged  in  during  the 
reporting  period:] 

[(A)]  (1)  the  name  and  title  (including  and 
city/county/state  or  political  subdivision)  of 
each  official  of  an  issuer  and  political  party 
receiving  contributions  or  payments  during 
such  calendar  quarter,  listed  by  state: 

[(B)]  (2)  the  contribution  or  payment 
amount  made  and  the  contributor  category  of 
each  of  the  following  persons  and  entities 
[described  in  paragraph  (i)  of  this  section  (e); 
and  (C)  such  other  identif>'ing  information 
required  by  Form  G-37/G^38.  Such  reports 
also  must  include]  making  such 
contributions  or  payments  during  such 
calendar  quarter: 

(a)  the  broker,  dealer  or  municipal 
securities  dealer; 

(b)  each  municipal  finance  professional: 

(c)  each  non-MFP  executive  officer:  and 

(d)  each  political  action  committee 
controlled  by  the  broker,  dealer  or  municipal 
securities  dealer  or  by  any  municipal  finance 
professional: 

(B)  a  list  of  issuers  with  which  the  broker, 
dealer  or  municipal  securities  dealer  has 
engaged  in  municipal  securities  business 
during  such  calendar  quarter,  listed  by  state. 
along  with  the  type  of  municipal  securities 
business; 

(C)  any  information  required  to  be 
included  on  Form  G-37/G-38  for  such 
calendar  quarter  pursuant  to  paragraph 
(e)(iii): 

(D)  any  information  required  to  be 
disclosed  pursuant  to  section  (d)  of  rule  G- 
38:  and 

(E)  such  other  identifying  information 
required  by  Form  G-37 /G-38. 

The  Board  shall  make  public  a  copy  of» 
each  Form  G-37 /G-38  received  from  any 
broker,  dealer  or  municipal  securities  dealer. 

(ii)(A)  No  broker,  dealer  or  municipal 
securities  dealer  shall  be  required  to  send 
Form  G-37 /G-38  to  the  Board  for  any 
calendar  quarter  in  which  either: 

(1)  such  broker,  dealer  or  municipal 
securities  dealer  has  no  information  that  is 
required  to  be  reported  pursuant  to  clauses 
(A)  through  (D)  of  paragraph  (e)(i)for  such 
calendar  quarter:  or 

(2)  subject  to  clause  (B)  of  this  paragraph 
(e)(ii),  such  broker,  dealer  or  municipal 
securities  dealer  has  not  engaged  in 
municipal  securities  business,  but  only  if 
such  broker,  dealer  or  municipal  securities 
dealer: 

(a)  had  not  engaged  in  municipal  securities 
business  during  the  seven  consecutive 
calendar  quarters  immediately  preceding 
such  calendar  quarter;  and 

(b)  has  sent  to  the  Board,  by  certified  or 
registered  mail  or  some  other  equally  prompt 
means  that  provides  a  record  of  sending,  two 
copies  of  a  completed  Form  G-37x  setting 
forth,  in  the  prescribed  format,  (i)  a 
certification  to  the  effect  that  such  broker, 
dealer  or  municipal  securities  dealer  did  not 
engage  in  municipal  securities  business 
during  the  eight  consecutive  calendar 
quarters  immediately  preceding  the  date  of 
such  certification,  (ii)  certain 
acknowledgments  as  are  set  forth  in  said 
Form  G-37X  regarding  the  obligations  of  such 
broker,  dealer  or  municipal  <:ecurities  dealer 


540 


Federal  Register /Vol.  64.  No.  2 /Tuesday.  January  5.  1 999  /  Notices 


in  connection  (wt/i  Forms  G-37/G-38  and  C- 
37x  under  this  paragraph  le)(ii)  and  rule  G- 
8(a)(xvi),  and  Ciii)  such  other  identifying 
information  required  by  Form  G-37x; 
provided  that,  tfa  broker,  dealer  or 
municipal  securities  dealer  has  engaged  in 
municipal  securities  business  subsequent  to 
the  submission  of  Form  G-37x  to  the  Board, 
such  broker,  dialer  or  municipal  securities 
dealer  shall  be  required  to  submit  a  new 
Form  G-37x  to  the  Board  in  order  to  again 
qualify  for  an  exemption  under  this 
subclause  (AH^h  The  Board  shall  make 
public  a  copy  of  each  Form  G-37x  received 
from  any  brokef;  dealer  or  municipal 
securities  deal^. 

(Bl  If  for  any  calendar  quarter  a  broker, 
dealer  or  municipal  securities  dealer  has  met 
the  requirements  of  clause  (A)(2)  of  this 
paragraph  (e)(ii)  but  has  information  that  is 
required  to  />e  reported  pursuant  to  clause  (D) 
of  paragraph  (e^i).  then  such  broker,  dealer 
or  municipal  securities  dealer  shall  be 
required  to  sen^  Form  G-37/G-38  to  the 
Board  for  such  quarter  setting  forth  only  such 
information  as  is  required  to  be  reported 
pursuant  to  elapses  (D)  and  (E)  of  paragraph 
(eHi). 

(Hi)  If  a  broker,  dealer  or  municipal 
securities  dealer  engages  in  municipal 
securities  business  during  any  calendar 
quarter  after  not  having  reported  on  Form  G- 
37/G-38  the  information  described  in  clause 
(A)  ofparagraf^i  (e)(i)for  one  or  more 
contributions  of  payments  made  during  the 
two-year  period  preceding  such  calendar 
quarter  solely  as  a  result  of  clause  (A)(2)  of 
paragraph  (e)(H).  such  broker,  dealer  or 
municipal  securities  dealer  shall  include  on 
Form  G-37/G-J8  for  such  calendar  quarter 
all  such  information  (including  year  and 
calendar  quarter  of  such  contributions  or 
payments)  not  40  reported  during  such  two- 
year  period. 

(fHi)  No  change. 

Rule  G-8.  Book<  and  Records  To  Be  Made  by 
Broken.  Deaieit  and  Municipal  Seoihties 
Dealers 

(a)  Description  of  Books  and  Records 
Required  to  be  Made.  Except  as  otherwise 
specifically  indicated  in  this  rule,  every 
broker,  dealer  and  municipal  securities 
dealer  shall  make  and  keep  current  the 
following  books  end  records,  to  the  extent 
applicable  to  th0  business  of  such  broker, 
dealer  or  municipal  securities  dealer 

(iHxv)  No  chknge. 

(xvi)  (AHG)  No  change. 

(H)  Dealers  shiall  maintain  copies  of  the 
Forms  G-37/G-S8  and  G-37x  submitted  to 
the  Board  along  with  the  certified  or 
registered  mail  receipt  or  other  record  of 
sending  such  forms  to  the  Board. 

(IHJ)  No  change. 

(K)  No  broker,  dealer  or  municipal 
securities  dealer  shall  be  subject  to  the 
requirements  ofthis  paragraph  (aKxvi) 
during  any  period  that  such  broker,  dealer  or 
municipal  securities  dealer  has  qualified  for 
and  invoked  the  exemption  set  forth  in 
clause  (A)(2)  of  paragraph  (e)(ii)  of  rule  G- 
37;  provided,  however,  that  such  broker, 
dealer  or  municipal  securities  dealer  shall 
remain  obligatetl  to  comply  with  clause  (H) 
ofthis  paragraph  (a)(xvi)  during  such  period 
of  exemption.  A  such  time  as  a  broker. 


dealer  or  municipal  securities  dealer  that  has 
been  exempted  by  this  clause  (K)  from  the 
requirements  ofthis  paragraph  (aHxvi) 
engpges  in  any  municipal  securities  business, 
all  requirements  ofthis  paragraph  (a)(xvi) 
covering  the  periods  of  time  set  forth  herein 
(beginning  with  the  then  current  calendar 
year  and  the  two  preceding  calendar  years) 
shall  become  applicable  to  such  broker, 
dealer  or  municipal  securities  dealer. 

(xviiHxix)  No  change. 

(bHf)  No  change. 

Rule  G-9.  Preservation  of  Records 

(a)  Records  to  be  Preserved  for  Six  Years. 
Every  broker,  dealer  and  municipal  securities 
dealer  shall  preserve  the  following  records 
for  a  period  of  not  less  than  six  years: 
(iHvii)  No  change. 

(viii)  the  records  to  be  maintained  pursuant 
to  rule  G-8(a)(xvi);  provided,  however,  that 
copies  of  Forms  G-37x  shall  be  preserved  for 
the  period  during  which  such  Forms  G-37x 
are  effective  and  for  at  least  six  years 
following  the  end  of  such  effectiveness. 
Rule  G-38.  Consultants 

(aHc)  No  change. 

(d)  Disclosure  to  Board.  Each  broker,  dealer 
or  land]  municipal  securities  dealer  shall 
send  to  the  Board,  in  the  manner  and  at  the 
times  prescribed  in  paragraph  (e)(i)  of  rule  G- 
37.  [by  certified  or  registered  mail,  or  some 
other  equally  prompt  means  that  provides  a 
record  of  sending,]  and  the  Board  shall  make 
public,  reports  on  Form  G-37/G-3B  of  all 
consultants  used  by  the  broker,  dealer  or 
municipal  securities  dealer  during  each 
calendar  quarter.  [Two  copies  of  the  repxsrts 
must  be  sent  to  the  Board  on  Form  G-37/G38 
by  the  last  day  of  the  month  following  the 
end  of  each  calendar  quarter  (these  dates 
correspond  to  January  31,  April  30.  July  31. 
and  October  31).]  Such  reports  shall  include, 
for  each  consultant,  in  the  prescribed  format, 
the  consultant's  name,  company,  role  and 
compensation  arrangement.  In  addition,  such 
reports  shall  indicate  the  dollar  amount  of 
payments  made  to  each  consultant  during 
such  calendar  quarter  (the  report  period] 
and,  if  any  such  payments  are  related  to  the 
consultant's  efforts  on  behalf  of  the  broker, 
dealer  or  municipal  securities  dealer  which 
resulted  in  particular  municipal  securities 
business,  then  that  business  and  the  related 
dollar  amount  of  the  payment  must  be 
separately  identified. 


Proposed  Form  G-37x 
Form  G-37X— MSRB 


Name  of  Dealer:  

The  undersigned,  on  behalf  of  the  dealer 
identified  above,  does  hereby  certify  that 
such  dealer  did  not  engage  in  "municipal 
securities  business"  (as  defined  in  rule  G-37) 
during  the  eight  full  consecutive  calendar 
quarters  ending  immediately  on  or  prior  to 
the  date  of  this  Form  G-37x. 

The  undersigned,  on  behalf  of  such  dealer, 
does  hereby  acknowledge  that, 
notwithstanding,  the  submission  ofthis  Form 
G-37X  to  the  MSRB,  such  dealer  will  be 
required  to: 

(1)  submit  Form  G-37 /G-38  for  each 
calendar  quarter  unless  it  has  met  all  of  the 


requirements  for  an  exemption  set  forth  in 
rule  G-37(e)(ii)  for  such  calendar  quarter; 

(2)  submit  Form  G-37/G-38  for  each 
calendar  quarter  in  which  it  has  information 
relating  to  consultants  that  is  required  to  be 
reported  pursuant  to  rule  G-37(e)(ii)(B). 
regardless  of  whether  the  dealer  has  qualified 
for  the  exemption  set  forth  in  rule  G- 
37(e)(ii)(A)(2): 

(3)  undertake  the  recordkeeping 
obligations  set  forth  in  rule  G-8(a)(xvi)  at 
such  time  as  it  no  longer  qualifies  for  the 
exemption  set  forth  in  rule  G-8(a)(xvi)(K); 

(4)  undertake  the  disclosure  obligations  set 
forth  in  rule  G-37(e).  including  in  particular 
the  disclosure  obligations  under  paragraph 
(e)(iii)  thereof,  at  such  time  as  it  no  longer 
qualifies  for  the  exemption  set  forth  in  rule 
G-37(eHiiHA)(2);  and 

(5)  submit  a  new  Form  G-37  in  order  to 
again  meet  the  requirements  for  the 
exemption  set  forth  in  rule  G-37(e)(ii)(A)(2) 
in  the  event  that  the  dealer  has  engaged  in 
municipal  securities  business  subsequent  to 
the  date  of  this  Form  G-37x  and  thereafter 
wishes  to  qualify  for  said  exemption. 

Signature: 

Date: 

(must  be  officer  of  dealer] 

Name: 

Phone: 

Address: 

Submit  to:  Municipal  Securities 
Rulemaking  Board,  1640  King  Street,  Suite 
300,  Alexandria.  Virginia  22314. 


n.  Self-Regulatmy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  G-37  prohibits  a  broker,  dealer 
or  mimicipal  securities  dealer  (a 
"dealer")  that  effects  transactions  in 
municipal  securities  firom  engaging  in 
mimicipal  sectuities  business  *  with  an 

*  Municipal  securities  business  is  defined  in  Rule 
G-37  to  encompass  certain  activities  of  dealers  in 
connection  with  primary  offerings  of  municipal 
securities,  such  as  acting  as  underwriter  in  a 
negotiated  sale,  as  placement  agent,  or  as  financial 
advisor,  consultant  or  remarketing  agent  to  an 
issuer  in  which  the  dealer  was  chosen  on  • 
negotiated  basis. 
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issuer  within  two  years  after  certain 
contributions  to  an  official  of  such 
issuer  made  by  the  dealer,  any 
municipal  finance  professional  ("MFP") 
associated  with  such  dealer  (other  than 
certain  de  minimis  contributions)  or  any 
political  action  committee  ("PAC") 
controlled  by  the  dealer  or  any  MFP.  In 
addition.  Rules  G-37  and  G-38  require 
dealers  to  make  disclosures  of  certain 
contributions  to  issuer  officials, 
payments  to  state  and  local  political 
parties,  consultant  arrangements  and 
municipal  securities  business  on  Form 
G-37/G-38.  Rule  G-8  requires  dealers  to 
create  records  of  such  contributions, 
payments,  consultants  and  issuers  with 
which  the  dealer  has  engaged  in 
municipal  securities  business  and  rule 
G-9  requires  dealers  to  preserve  these 
records  for  a  period  of  at  least  six  years. 

Although  tne  Board  continues  to  be 
vigilant  for  any  evidence  that  political 
contributions  may  affect  the  awarding  of 
municipal  securities  business,  the  Board 
believes  that  the  direct  connection 
between  political  contributions  to  issuer 
officials  and  the  awarding  of  municipal 
securities  business  has  been 
substantially  reduced  during  the  last 
four  years  by  Rule  G-37.  The  Board  is 
sensitive,  however,  to  the  burden 
imposed  on  dealers  by  the  requirements 
of  Rules  G-37  and  G-8  and  is 
committed  to  reducing  this  burden 
whenever  possible  as  long  as  the 
effectiveness  of  the  rules  is  not 
impaired. 

Every  dealer  currently  is  obligated  to 
comply  with  the  reporting  requirements 
of  Rule  G-37  by  submitting  Form  G-37/ 
G-38  to  the  Board  on  a  quarterly  basis 
and  to  undertake  the  related 
recordkeeping  obligations  under  Rule 
G-8,  even  if  a  dealer  does  not  engage  in 
municipal  securities  business.^  Upon 
reviewing  the  first  four  years  of 
operation  of  Rule  G-37,  the  Board 
believes  that  requiring  dealers  that  do 
not  engage  in  municipal  securities 
business  to  comply  with  these 
disclosure  and  recordkeeping 
obligations  does  not  substantially 
further  Rule  G-37's  stated  purpose  of 
exposing  to  public  scrutiny 
contributions  and  payments  that  may  be 


'The  range  of  activities  encompassed  by  the  term 
municipal  securities  business  is  significantly 
narrower  than  the  types  of  activities  that  can  cause 
a  dealer  to  be  subject  to  the  obligation  to  comply 
with  Board  rules.  For  example,  a  dealer  that  effects 
municipal  securities  transactions  that  are  limited  to 
secondary  market  trades  for  its  customers  or 
underwritings  of  new  issues  solely  through 
competitive  sales  is  not,  by  effecting  such 
transactions,  engaging  in  municipal  securities 
business  within  the  meaning  of  Rule  G-37. 
However,  such  dealer  is  still  required  to  undertake 
the  disclosure  and  recordkeeping  obligations  under 
current  Rules  G-37  and  G-8  with  respect  to 
contributions  and  payments. 


linked  to  the  awarding  of  municipal 
securities  business. 

Thus,  the  Board  is  proposing  certain 
amendments  to  Rules  G-37  and  G-8 
designed  to  sharpen  the  focus  of  the 
reporting  and  recordkeeping  obligations 
by  exempting  dealers  that  do  not  engage 
in  municipal  securities  business  from 
these  obligations.^  Dealers  invoking  this 
new  exemption  (hereinafter  referred  to 
as  the  "No  Business  Exemption")  will 
be  required  to  meet  two  preconditions 
and  will  be  subject  to  a  third 
requirement  if  they  after  begin  engaging 
in  municipal  securities  business.  As 
more  fully  described  below,  in  order  to 
invoke  this  No  Business  Exemption,  a 
dealer  must  (1)  not  have  engaged  in 
municipal  securities  business  for  a 
period  of  at  least  two  years;  and  (2) 
submit  to  the  Board  new  Form  G-37x. 
If  such  a  dealer  thereafter  begins  to 
engage  in  municipal  securities  business, 
it  would  also  become  subject  to  a 
disclosure  and  recordkeeping  look  back 
requirement  (hereinafter  referred  to  as 
the  "Look  Back  Requirement")  that  will 
obligate  the  dealer  to  create  records  of, 
and  to  disclose  on  Form  G-37/G-38, 
certain  contributions  to  issuer  officials 
and  payments  to  state  and  local  political 
parties  made  during  the  preceding  two- 
year  period. 

In  addition,  the  Board  is  proposing 
amendments  to  Rule  G-37  to  codify  a 
previously  recognized  exemption  to  the 
Form  G-37/G-38  submission 
requirement  for  any  quarter  in  which  a 
dealer  has  no  information  to  report 
(hereinafter  referred  as  the  "No 
Information  Exemption").  The  Board 
also  is  requiring  certain  technical 
amendments  to  consolidate  the 
provisions  currently  appearing 
separately  in  Rules  G-37  and  G-38 
relating  to  submission  of  Form  G-37/G— 
38,  to  clarify  Rule  G-37  by  eliminating 
certain  cross-referencing  to  Rule  G-8 
and  to  provide  for  the  maintenance  and 
preservation  under  Rules  G-8  and  G-9 
of  any  Forms  G-37x  submitted  to  the 
Board. 

a.  No  Business  Exemption  for  Dealers 
Not  Engaged  in  Municipal  Securities 
Business 

A  dealer  that  qualifies  for  the  No 
Business  Exemption  under  amended 
Rule  G-37(e)(ii)(A)(2)  would  not  be 
required  to  report  information  to  the 
Board  on  Form  G-37/G-38  regarding 
contributions  to  issuer  officials  and 
payments  to  state  and  local  political 


parties  and  would  not  be  required  to 
create  records  of  such  contributions  and 
payments  pursuant  to  new  clause  (K)  of 
Rule  G-8(a)(xvi).^  If  a  dealer  that  has 
invoked  the  No  Business  Exemption 
later  engages  in  municipal  securities 
business,  such  dealer  would  become 
subject  to  the  Look  Back  Requirement 
under  new  paragraph  (iii)  of  Rule  G- 
37(e). 

i.  No  Municipal  Securities  Business  for 
at  Least  Two  Years 

The  first  condition  for  invoking  the 
No  Business  Exemption  in  any  calendar 
quarter,  as  set  forth  in  amended  Rule  G- 
37(e)(ii)(A)(2)(a),  is  that  the  dealer  must 
not  have  engaged  in  municipal 
securities  business  during  such  calendar 
quarter  and  during  the  seven 
consecutive  calendar  quarters 
immediately  preceding  such  calendar 
quarter.  Any  dealer  that  has  previously 
engaged  in  municipal  securities 
business  may  qualify  for  the  No 
Business  Exemption  if  it  has  ceased 
such  business  for  the  requisite  period  of 
time.  In  addition,  any  dealer  that  has 
never  engaged  in  municipal  securities 
business  may  also  qualify  for  the  No 
Business  Exemption,  regardless  of  how 
long  such  dealer  has  been  in  existence.* 

ii.  Submission  for  Form  G-37x 

The  second  condition  for  invoking  the 
No  Business  Exemption,  as  set  forth  in 
amended  Rule  G-37(e)(ii)(A)(2)(b),  is 
that  the  dealer  must  have  sent,  by 
certified  or  registered  mail  or  some 
other  equally  prompt  means  that 
provides  a  record  of  sending,  two  copies 
of  new  Form  G-37x  to  the  Board.  Form 
G-37X  would  include  a  certification  that 
such  dealer  did  not  engage  in  municipal 
securities  business  during  the  eight 
consecutive  calendar  quarters 
immediately  preceding  the  date  of  such 
certificate.  A  Form  G-37x  submitted  to 
the  Board  would  remain  in  effect  for  so 
long  as  the  dealer  continues  to  refrain 
from  engaging  in  municipal  securities 


"This  exemption  would  not  extend  to  the 
reporting  requirements  under  Rule  G-38.  Therefore, 
as  amended,  Board  rules  would  continue  to  require 
the  submission  of  information  on  Form  G-37/G-38 
concerning  the  use  of  consultants  pursuant  to  Rule 
G-38. 


'  However,  dealers  still  would  be  required  to 
maintain  copies  of  any  Forms  G-37/G-38  submitted 
to  the  Board  during  the  [>eriod  of  exemption  {eg.. 
in  connection  with  information  relating  to  use  of 
consultants)  and  of  any  Forms  G-37x  submitted  to 
the  Board  to  invoke  the  No  Business  Exemption.  In 
addition,  the  recordkeeping  exemption  would  not 
entitle  a  dealer  to  discontinue  preservation  of  any 
records  previously  created  under  Rule  G-8(a)(xvi) 
unless  the  period  for  preserving  such  records  under 
Rule  G-9(a)(viii)  has  lapsed. 

•For  this  purpose,  the  Board  would  deem  that  a 
dealer  that  has  been  subjects  to  the  rules  of  the 
Board  for  a  period  of  less  than  two  years  (for 
example,  because  it  came  into  existence  during 
such  period  or  because  it  previously  affected  only 
non-municipal  securities  transactions)  and  has  not 
engaged  in  any  municipal  securities  business  since 
becoming  subject  to  Board  rules  would 
automatically  satisfy  this  two-,-ear  requirement  of 
the  No  Business  Exemption. 
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business.^  Notwithstanding  the 
submission  df  Form  G-37x,  a  dealer 
would  remain  responsible  for 
determining  whether  it  continues  to 
qualify  for  an  exemption  from  the  Form 
G-37/G-38  submission  requirement  for 
each  calendar  quarter.*"  Form  G-37x 
would  contani  an  acknowledgment  of 
the  dealer  to  pis  effect  and  a  further 
acknowledgrpent  that  it  will  be  required 
to  undertake  the  recordkeeping  and 
disclosure  obligations  under  the  Look 
Back  Requirement  at  such  time  as  it 
again  engager  in  municipal  securities 
business. 

Forms  G-3  7x  submitted  to  the  Board 
will  be  made  available  to  the  public  on 
the  same  basi  s  as  are  Forms  C>-37/G-38. 
Thus.  Forms  >-37x  will  be  available  for 
review  and  p  lotocopying  at  the  Board's 
Public  Access  Facility  in  Alexandria, 
Virginia.  In  addition,  copies  will  be 
posted  on  the  Board's  Internet  Web  site 
(http://www.  Tisrb.org),  where  members 
of  the  public  may  download  such  forms 
to  their  computers  for  review  and 
printing  free  of  charge.  Such  forms  also 
will  be  made  available  to  the  public, 
along  with  Farms  G-37/G-38,  in 
computer  CD  -ROM  format  on  a 
quarterly  basis.i* 


iii.  Look  Bad 
Engaging  in 
Business 


Requirement  Upon 
Municipal  Securities 


A  dealer  th  It 
Business  Exempt 
begins  engagi  ig 


lies  I 


'Thus,  if  after 
undertakes  any  r 
(thereby  subject! 
Requirement)  anc 
the  No  Business 
two  years  withou 
municipal  securii 
required  to  submit 
dealers  would  cai  e 
alternating  between 
municipal  securi 
invoking  the  No 
in  view  of  the  stritt 
Requirement  des<  r: 
difHculties  in  coif; 
requirement. 

'°Thus.  the 
met  all  of  the 
Exemption  or  the 
such  quarter.  In 
required  to  submi  [ 
calendar  quarter 
report  regarding  ( 
discussed  below, 
qualify  for  the  No 

"CD-ROMs  aril 
delivery  or  postag  i 
tax)  for  each 
G-37/G-38  and  al 
charges  and  any 
CD-ROM  that  is 
containing  the  sol 
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Exchange  Act 
1997).  63  FR  280 
anticipates  that 
these  CD-ROMs 


!  ubmitting  Form  G-37x  the  dealer 
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;  itself  to  the  Look  Back 

thereafter  again  seeks  to  invoke 

itemption  after  a  new  period  of 

engaging  in  any  further 

business,  such  dealer  would  be 

a  new  Form  G-37x.  However. 

fully  consider  the  advisability  of 
periods  of  undertaking 

es  business  and  periods  of 
I  usiness  Exemption,  particularly 
requirements  of  the  Look  Bark 

ibed  below  and  the  potential 

plying  with  such  strict 


has  invoked  the  No 
ion  but  that  later 
in  municipal  securities 
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I  dej  ler  must  determine  whether  it  has 
reqi  irements  for  the  No  Business 
No  Information  Exemption  for 
addition,  the  dealer  would  be 
Form  G-37/G-38  for  any 
which  it  has  information  to 
Itants  under  Rule  C-38,  as 
•ven  if  the  dealer  continues  to 
Business  Exemption, 
currently  priced  at  SIO.OO  (plus 
charges  and  any  applicable  sales 
CD-i|OM  containing  copies  of  Form 
SI  1.50  (plus  delivery  or  postage 
'icable  sales  lax)  for  each  such 
led  with  a  CD-ROM 
ware  necessary  to  access  and 
la  computer.  See  Securities 
Rel  ase  No.  39488  (December  23. 
I  lanuary  5.  1998).  The  Board 
Fijrms  G-37X  would  be  included  in 
no  additional  cost. 


aiplii 

faundli 


business  would  become  subject  to  the 
two-pronged  Look  Back  Requirement 
under  new  paragraph  (iii)  of  Rule  G- 
37(e).  With  respect  to  recordkeeping,  the 
Look  Back  Requirement  provides  that  a 
dealer  that  engages  in  municipal 
securities  business  after  having  invoked 
the  No  Business  Exemption  must  create 
records  of  political  contributions  and 
payments  to  state  and  local  political 
parties  under  G-8(a)(xvi)  for  the  then 
current  calendar  year  and  the  two 
preceding  calendar  years  and  must 
continue  to  create  such  records 
thereafter  unless  the  dealer  again 
qualifies  for,  and  invokes,  the  No 
Business  Exemption. ^^  Before  engaging 
in  municipal  securities  business  with  an 
issuer,  such  dealer  would  need  to 
review  the  newly  created  records  to 
ensure  that  it  has  not  been  banned  from 
business  with  the  issuer  as  a  result  of  a 
contribution  to  an  official  of  the  issuer 
during  the  period  that  the  dealer  had 
invoked  the  No  Business  Exemption. 
In  addition,  a  dealer  that  engages  in 
municipal  securities  business  after 
having  invoked  the  No  Business 
Exemption  must  disclose  on  Form  G- 
37/G-38  for  the  calendar  quarter  in 
which  it  first  engages  in  municipal 
securities  business  all  reportable 
contributions  to  issuer  officials  and 
payments  to  state  and  local  political 
parties  made  during  the  preceding  two 
years  by  the  dealer,  any  MFP,  and  non- 
MFP  executive  officer  or  any  dealer- 
controlled  or  MFP-controlled  PAC,  to 
the  extent  not  previously  reported  as  a 
result  of  the  No  Business  Exemption. '^ 
Such  dealer  also  would  be  required  to 
send  Form  G-37G-38  to  the  Board  for 
each  calendar  quarter  thereafter  unless 
the  dealer  qualifies  for  the  No 
Information  Exemption  described  below 
or  again  qualifies  for,  and  invokes,  the 
No  Business  Exemption. 


'^  A  dealer  that  is  creating  records  under  the  Look 
Back  Requirement  must  re-create  the  records  that 
would  have  been  made  during  the  then  current 
calendar  year  and  the  two  preceding  calendar  years 
but  for  the  No  Business  Exemption.  This  includes 
the  political  contributions  and  payments  to  state 
and  local  political  parties  made  by  any  individual 
who  was  an  MFP  or  a  non-MFP  executive  officer 
during  this  look  back  period.  The  dealer  must  also 
create  records  of  the  contributions  and  payments  of 
individuals  who  became  MFPs  or  non-MFP 
executive  offlcers  during  the  look  back  period  made 
prior  to  becoming  an  MFP  or  a  non-MFP  executive 
officer  of  such  dealer.  A  dealer  would  not  be 
required  to  create  records  of  contributions  or 
payments  made  prior  to  such  look  back  period. 

"In  reporting  prior  contributions  and  payments 
on  such  calendar  quarter's  Form  G-37/G-38,  a 
dealer  would  be  required  to  include  the  year  and 
calendar  quarter  in  which  each  such  prior 
contribution  or  payment  was  made.  A  dealer, 
however,  would  not  be  required  to  include  in  such 
report  contributions  or  payments  made  more  than 
two  years  prior  to  such  quarter,  even  if  not 
previously  reported. 


The  Look  Back  Requirement  is 
intended  to  prevent  circumvention  of 
the  rule  and  to  promote  public  scrutiny 
of  all  contributions  to  issuer  officials 
and  payments  to  state  and  local  political 
parties  (other  than  qualifying  de 
minimis  contributions  and  payments) 
that  may  affect  the  awarding  of 
municipal  securities  business  to  any 
dealer  that  is  newly  engaging  in,  or  is 
again  becoming  engaged  in,  municipal 
securities  business. 

The  Board  strongly  believes  that  the 
No  Business  Exemption  is  best  suited  to 
dealers  that  do  not  intend  on  engaging 
in  municipal  securities  business  for  the 
foreseeable  future.  Thus,  a  dealer  that 
qualifies  for  the  No  Business  Exemption 
in  any  particular  calendar  quarter  but 
intends  to  engage  in  municipal 
securities  business  in  subsequent 
quarters  should  consider  carefully 
whether  the  burden  of  having  to  comply 
with  the  Look  Back  Requirement — in 
particular,  the  burden  of  recreating  at 
least  two  full  years  of  records  under 
Rule  G-8(a)(xvi)— and  the  risk  of 
unknowingly  becoming  banned  ft-om 
municipal  securities  business  as  a  result 
of  a  contribution  made  to  an  issuer 
official  during  such  exemption  period 
outweigh  the  short-term  benefit  of  not 
having  to  create  and  maintain  such 
records  and  not  having  to  submit  Form 
G-37/G-38  on  a  current  basis.  The 
Board  advises  any  dealer  that  engages  in 
municipal  securities  business  after 
having  invoked  the  No  Business 
Exemption  that  it  should  be  prepared  to 
evidence  to  the  appropriate  regulatory 
agency  charged  with  enforcing  Board 
rules  that  it  has  fully  complied  with  its 
strict  obligations  to  create  the  required 
records  and  to  disclose  on  a  timely  basis 
the  required  information  under  the  Look 
Back  Requirement. 

iv.  No  Effect  on  Disclosure  and 
Recordkeeping  Obligations  Relating  to 
Consultants 

If,  in  any  quarter  during  which  a 
dealer  qualifies  for  the  No  Business 
Exemption,  that  dealer  uses  a  consultant 
to  attempt  to  obtain  municipal  securities 
business,  it  would  be  required  under 
amended  Rule  G-37(e)(ii)(B)  to  submit 
Form  G-37/G-38  to  the  Board  but 
would  only  be  required  to  report 
information  relating  to  such  use  of 
consultants  as  required  under  Rule  G- 
38.  Such  a  required  submission  of  Form 
G-37/G-38  in  any  quarter  would  not 
cause  the  No  Business  Exemption  or  the 
related  Form  0-37x  submission  to  lapse 
unless  the  dealer  in  fact  engages  in 
municipal  securities  business.  Of 
course,  a  dealer  that  has  engaged  a 
consultant  in  an  attempt  to  obtain 
municipal  securities  business  from  an 


Federal  Register/Vol.  64.  No.  2 /Tuesday,  January  5,  1999/Notices 


543 


issuer  should  consider  carefully  the 
advisability  of  invoking  (or  continuing 
to  invoke)  the  No  Business  Exemption 
since,  if  the  dealer  is  successful  in 
obtaining  such  business,  it  would  need 
to  comply  with  the  strict  requirements 
of  the  Look  Back  Requirement  and,  in 
particular,  would  need  to  confirm  that 
it  has  been  banned  from  undertaking 
municipal  securities  business  with  such 
issuer  prior  to  undertaking  that 
business. 

V.  No  Effect  on  Two- Year  Ban  on 
Municipal  Securities  Business  or 
Prohibition  of  Certain  Solicitations  and 
Coordination  of  Contributions  Under 
Rule  G-37  (b)  and  (c) 

The  No  Business  Exemption  would 
not  provide  an  exemption  from  the 
operation  of  sections  (b)  and  (c)  of  Rule 
G-37.^*  thus,  under  certain 
circumstances,  a  political  contribution 
(other  than  an  MFP's  de  minimis 
contribution)  to  an  official  of  an  issuer 
that  was  not  disclosed  on  Form  G-37/ 
G-38  and  not  recorded  under  Rule  G- 
8(a)(xvi)  by  virtue  of  the  No  Business 
Exemption  could  trigger  the  ban  on 
municipal  securities  business  with  such 
issuer  under  section  (b).  In  addition, 
solicitation  or  coordination  of 
contributions  to  an  official  of  an  issuer 
with  which  the  dealer  is  seeking  to 
engage  in  municipal  securities  business 
would  continue  to  be  prohibited  under 
section  (c)  even  if  the  No  Business 
Exemption  is  then  in  effect.  Dealers  that 
qualify  for  the  No  Business  Exemption 
but  that  are  considering  future 
engagements  in  municipal  securities 
business  should  be  cognizant  of  the 
continuing  applicability  of  sections  (b) 
and  (c)  of  the  rule. 

b.  No  Information  Exemption  for  Dealers 
With  No  Information  to  Report  in  a 
Quarter 

Amended  Rule  G-37(e)(ii)(A)(l) 
would  codify  the  previously  recognized 
No  Information  Exemption  to  the 
quarterly  Form  G-37/G-38  submission 
requirement.* 5  The  proposed 
amendment  provides  that  a  dealer 


1*  Section  (b)  provides  that  no  dealer  shall  engage 
in  municipal  securities  business  with  an  issuer 
within  two  years  after  any  contribution  to  an 
official  of  such  issuer  niade  by  the  dealer,  an  MFP 
or  PAC  controlled  by  the  dealer  or  an  MFP.  Section 
(c)  provides  that  no  dealer  or  MFP  shall  solicit  any 
person  or  PAC  to  niake  any  contribution,  or  shall 
coordinate  any  contributions,  to  an  official  of  an 
issuer  with  which  the  dealer  is  engaging  or  seeking 
to  engage  in  municipal  securities  business. 

"See  Securities  Exchange  Act  Release  No.  34161 
(June  6. 1994).  59  FR  30379  (June  14.  1994), 
Question  and  Answer  No.  34.  See  also  MSRB 
Beports,  Vol.  14,  No.  3  (June  1994)  at  15-16.  and 
"Instructions  for  Completing  and  Filing  Form  G-37/ 
G-38."  reprinted  in  MSBB  Beports.  Vol.  16,  No.  1 
(January  1996)  at  11. 


would  not  be  required  to  send  Form  G- 
37/G-38  to  the  board  for  any  calendar 
quarter  in  which  all  of  the  following 
conditions  apply:  (1)  the  dealer  has  not 
engaged  in  municipal  securities 
business,  (2)  the  dealer  has  no 
reportable  political  contributions  to 
issuer  officials  or  payments  to  state  and 
local  political  parties,  and  (3)  the  dealer 
has  no  reportable  use  of  consultants. 
The  No  Information  Exemption  would 
continue  to  obviate  the  need  for  a  dealer 
to  submit  a  Form  G-37/G-38  that 
reflects  no  reportable  activity  under  all 
category  headings.  A  dealer,  however, 
would  be  required  to  send  Form  G-37/ 
G-38  to  the  Board  in  any  subsequent 
calendar  quarter  in  which  it  does  not 
qualify  for  the  No  Information 
Exemption,  unless  the  dealer  qualifies 
for,  and  invokes,  the  No  Business 
Exemption. 

c.  Technical  Amendments 

Amended  Rule  G-37(e)(i)  would 
consolidate  the  Form  G-37/G-38 
submission  procedures  that  are 
currently  set  forth  separately  in 
paragraphs  (i)  and  (ii)  of  Rule  G-37(e) 
and  in  Rule  G-38(d).  Amended  Rule  G- 
38(d)  would  include  certain  related 
amendments. 

In  addition,  the  existing  exemption 
from  the  reporting  requirements  under 
Rule  G-37  for  de  minimis  contributions 
made  by  MFPs  and  non-MFP  executive 
officers  to  officials  of  issuers  *^  and  to 
state  and  local  political  parties  ^^  is 
effected  by  a  cross-reference  to  the 
recordkeeping  requirements  of  Rule  G- 
8(a)(xvi).  To  clarify  the  nature  of  such 
de  minimis  exemption,  amended  Rule 
G-37(e)(i)(A)  incorporates  into  the 
language  of  Rule  G-37,  but  does  not 
change,  the  specific  requirements  of  the 
de  minimis  exemption. 

d.  Amendments  Relating  to  Records  of 
Form  G-37X 

Section  H  of  Rule  G-8(a)(xvi)  would 
be  amended  to  require  that  dealers 
maintain  copies  of  any  Forms  G-37x 
submitted  to  the  Board  and  the 
corresponding  records  of  sending. 
Amended  Rule  0-9(a)(viii)  would 
require  that  copies  of  Forms  G-37x  be 


'*  A  de  minimis  contribution  to  an  offlcial  of  an 
issuer  not  requiring  disclosure  consists  of  a 
contribution  made  by  an  MFP  or  a  non-MFP 
executive  officer  to  an  official  of  an  issuer  for  whom 
such  person  is  entitled  to  vote  if  all  contributions 
by  such  person  to  such  official  of  an  issuer,  in  total, 
do  not  exceed  $250  per  election. 

"A  de  minimis  payment  to  a  political  party  of 
a  state  or  political  subdivision  not  requiring 
disclosure  consists  of  a  payment  made  by  an  MFP 
or  a  non-MFP  executive  officer  to  a  political  party 
of  a  state  or  political  subdivision  in  which  such 
person  is  entitled  to  vote  if  all  payments  by  such 
person  to  such  political  party,  in  total,  do  not 
exceed  S250  per  year. 


preserved  for  the  period  during  which 
they  are  effective  and  for  at  least  six 
years  following  the  end  of  such 
effectiveness. 

2.  Statutory  Basis 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act.**  The  Board 
believes  that  the  proposed  rule  change 
will  provide  relief  to  certain  dealers  that 
do  not  engage  in  municipal  securities 
business  from  the  burden  of  compliance 
with  the  reporting  requirements  of  Rule 
(^37  and  the  recordkeeping 
requirements  of  Rule  G-8(a)(xvi)  under 
circumstances  where  the  effectiveness 
of  the  rules  would  not  be  impaired.  The 
proposed  rule  change  will  also  assist  the 
enforcement  agencies  in  maintaining 
accurate  records  of  dealers  that  are 
qualified  to  invoke  the  No  Business 
Exemption  and  of  dealers  that  are 
required  to  create  records  and  make 
disclosures  pursuant  to  the  Look  Back 
Requirement. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  because  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  rule  change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  rule  change  and  Timing  for 
Comjnission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 


'"Section  15B(b)(2)(c)  states  that  the  rules  of  the 
Board  shall  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote  just 
and  equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling;  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  socurities,  and.  in 
general,  to  protect  investors  and  uie  public  interest. 
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B.  institute 
whether  the 
should  be  di 


proceedings  to  determine 
proposed  rule  change 
s approved. 

rv.  Solicitation  of  Comments 

Interested  |  lersons  are  invited  to 
submit  written  data,  views,  and 
arguments  coticeming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  maki  ig  written  submissions 
should  file  si:c  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  pC  20549.  Copies  of  the 
submission,  ajll  subsequent 
amendments,] all  written  statements 
with  respect  to  the  proposed  rule 
change  that  aie  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  acccirdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  ikispection  and  copying  at 
the  Board's  piincipal  offices.  All 
submissions  ahould  refer  to  File  No. 
SR-MSRB-9i-12  and  should  be 
submitted  by  fanuary  26,  1999. 

For  the  Coini  lission,  by  the  Division  of 
Market  Regulat  on,  pursuant  to  delegated 
authority." 

Margaret  H.  Mi  Farland, 

Deputy  Secretaiy. 

[PR  Doc.  99-22  Filed  1-4-99;  8:45  am] 
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Self-Regutotory  Organizations;  Notice 
ofFHingand  mmediate  Effectiveness 
oi  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
■oard  Consifting  of  an  Interpretative 
Notice  negar<Hng  Electronic  Delivery 
and  Receipt  of  Information  by  Brokers, 
Dealers  and  Municipal  Securities 
Dealers         J 

December  28, 1  »98. 

On  November  20, 1998,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchanga  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (ijile  No.  SR-MSRB-98-12) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


'•17  CFR  200.3  )-3(a)(12). 


("Act")  1  and  Rule  19b-4  thereunder.^ 
The  proposed  rule  change  is  described 
in  Items.  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Board  has  designated  this  proposed  rule 
change  as  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  ^  of  the 
Act,  which  renders  the  proposed  rule 
change  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  consisting  of  an 
interpretive  notice  regarding  electronic 
delivery  and  receipt  of  information  by 
brokers,  dealers  and  municipal 
securities  dealers  (the  "Notice").  The 
interpretive  notice  is  as  follows: 

Notice  Regarding  Electronic  Delivery  and 
Receipt  of  Information  by  Brokers,  Dealers 
and  Municipal  Securities  Dealers 

On  May  9, 1996,  the  Commission  issued  an 
interpretative  release  expressing  its  views  on 
the  use  of  electronic  media  for  a  delivery  of 
information  by,  among  others,  brokers  and 
dealers.*  The  Commission  stated  that 
brokers,  dealers  and  others  may  satisfy  their 
delivery  obligations  under  federal  securities 
laws  by  using  electronic  media  as  an 
alternative  to  paper-based  media  within  the 
framework  established  in  the  Commission's 
October  1995  interpretive  release  on  the  use 
of  electronic  media  for  delivery  purposes.* 
The  Commission  also  indicated  that  an 
electronic  communication  from  a  customer  to 
a  broker  or  dealer  generally  would  satisfy  the 
requirements  for  written  consent  or 
acknowledgment  under  the  federal  securities 
laws. 

The  Board  is  publishing  this  notice  to 
address  the  use  of  brokers,  dealers  and 
municipal  securities  dealers  ("dealers")  of 
electronic  media  to  a  deliver  and  receive 
information  under  Board  rules.*  The  Board 


•  15  U.S.C.  2Bs(b)(l). 
»17CFR240.19l>-4. 

'  15  U.S.C.  78s(b)(3)(A). 

*  See  Securities  Act  Release  No.  728S,  Exchange 
Act  Release  No.  37182  (May  9,  1996),  61  FR  24644 
CMay  15,  1996)  (the  "1996  Release"). 

^  See  Securities  Act  Release  No.  7233,  Exchange 
Act  Release  No.  36345  (October  6.  1995).  60  FR 
53458  (October  13.  1995)  (the  "1995  Release"  and, 
together  with  the  1996  Release,  the  "Commission 
Releases"). 

"The  Commission  has  approved  similar 
interpretive  notices  filed  by  the  National 
Association  of  Securities  Eieaiers.  Inc.  and  the  New 
York  Stock  Exchange,  Inc.  See  Securities  Exchange 
Act  Release  No.  39356  (November  25,  1997).  62  FR 
64421  (December  5.  1997)  (Notice  of  Members  of 
the  National  Association  of  Securities  Dealers.  Inc.); 
Securities  Exchange  Act  Release  No.  38731  (June 


will  permit  dealers  to  transmit  documents 
electronically  that  they  are  required  or 
permitted  to  furnish  to  customers  under 
Board  rules  provided  that  they  adhere  to  the 
standards  set  forth  in  the  Commission 
Releases  and  summarized  below.'  Dealers 
also  may  receive  consents  and 
acknowledgments  from  customers 
electronically  in  satisfaction  of  required 
written  consents  and  acknowledgments. 
Furthermore,  the  Board  believes  that  the 
standards  applied  by  the  Commission  by 
communications  with  customers  should  also 
apply  to  communications  among  dealers  and 
between  dealers  and  issuers.  However, 
although  it  is  the  Board's  goal  ultimately  to 
permit  dealers  to  make  required  submissions 
of  materials  to  the  Board  electronically  if 
possible,  this  notice  does  not  affect  existing 
requirements  for  the  submission  of  materials 
to  the  Board,  its  designees  and  certain  other 
entities  to  which  information  is  required  to 
be  delivered  under  Board  rules.* 


10.  1997),  62  FR  32848  (June  17. 1997)  (Memo  of 
the  New  York  Stock  Exchange). 

'  The  Board  also  reminds  dealers  that  the 
Commission  indicated  in  the  1996  Release  that 
dealers  may  fulfill  their  obligation  to  deliver  to 
customers,  upon  request,  preliminary  official 
statements  and  fmal  ofAcial  statement  in 
connection  with  primary  offering  of  municipal 
securities  subject  to  Commission  Rule  I5c2-12  by 
electronic  means,  subject  to  the  guidelines  set  forth 
in  the  1996  Release.  See  1996  Release,  supra  note 
4  at  n.  47. 

■  For  example,  this  notice  does  not  apply  to  any 
requirements  that  dealers  supply  the  Board  with 
written  information  pursuant  to  Board  Rules  A-12. 
A-14,  A-15,  G-36,  G-37  and  G-38.  The  Board  has 
begun  the  planning  process  for  electronic 
submission  or  information  required  under  Rule  A- 
15  and  of  Form  G-37/G-38  under  Rules  G-37  and 
G-38.  At  such  time  as  electronic  submission 
becomes  available,  the  Board  will  publish  notice 
thereof  and  of  the  procedures  to  be  used  for  such 
submission.  Although  submission  of  Forms  G- 
36(OS)  and  G-36(ARD)  under  Rule  G-36  could  also 
be  made  electronically  by  means  similar  to  those 
which  the  Board  may  develop  for  Form  G-37/G-38, 
such  electronic  submission  is  complicated  by  the 
requirement  that  Forms  G-36(OS)  and  G-36(ARD) 
be  accompanied  by  an  official  statement  or  advance 
refunding  document,  as  appropriate.  Given  the 
current  debate  and  lack  of  consensus  among  the 
various  sectors  of  the  municipal  securities  industry 
regarding  electronic  formatting  of  disclosure 
materials,  and  since  the  Board  does  not  have  the 
authority  to  dictate  the  format  of  issuer  documents, 
the  Board  believes  that  any  further  action  regarding 
electronic  submissions  under  Rule  G-36  should 
await  resolution  of  these  issues.  Finally,  the  Board 
does  not  at  this  time  anticipate  permitting 
electronic  submission  of  information  required 
under  Rules  A-12  and  A-14  since  such  information 
must  be  accompanied  by  ptayment  of  certain 
required  fees. 

Electronic  submission  of  information  under  Rule 
G-14  will  continue  to  be  governed  by  Rule  G-14 
and  associated  Transaction  Reponing  Procedures. 
In  addition,  this  notice  does  not  alter  the  current 
submission  standards  applicable  to  the  Board's 
Continuing  Disclosure  Information  (CDI)  System  of 
the  Municipal  Securities  Information  Library* 
(MSIL*)  system.  The  Municipal  Securities 
Information  Library  and  MSIL  are  registered 
trademarks  of  the  Board. 

Furthermore,  submission  of  information  to  the 
Board's  designees  or  certain  other  designated 
entities  under  Board  rules  must  continue  to  be  done 
in  accordance  with  the  procedures  established  by 
such  designees  or  other  entities.  Board  rules  in 
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Dealers  are  urged  to  review  the 
Commission  Releases  in  their  entity  to  ensure 
that  they  comply  with  all  aspects  of  the 
Commission's  electronic  delivery 
requirements.  Although  the  examples 
provided  in  the  Conunission  Releases  are 
based  on  Conunission  rules,  the  examples 
nonetheless  provide  important  guidance  as  to 
the  intended  application  of  the  standards  set 
out  by  the  Commission  with  respect  to 
electronic  communications. 

Electronic  Communications  From  Dealers  to 
Customers 

General.  According  to  the  standards 
established  by  the  Commission,  dealers  may 
use  electronic  media  to  satisfy  their  delivery 
obligations  to  customers  under  Board  rules, 
provided  that  the  electronic  communication 
satisfies  the  following  principles:" 

J.  Notice — The  electronic  communication 
should  provide  timely  and  adequate  notice  to 
customers  that  the  information  is  available 


which  such  requirements  currently  api>ear  include 
Rule  G-7  (with  res]>ect  to  information  required  to 
be  filed  with  the  appropriate  enforcement  agencies), 
G-12  and  G-IS  (with  respect  to  information  to  be 
submitted  to  registered  clearing  agencies  and 
registered  securities  depositories),  G-26  (with 
respect  to  customer  account  transfer  instructions 
(other  than  Form  G-26)  required  by  registered 
clearing  agencies),  G-34  (with  respect  to 
information  to  be  submitted  to  the  Board's  designee 
for  assignment  of  CUSIP  numbers  and  to  registered 
securities  depositories)  and  G-37  (with  respect  to 
application  to  the  appropriate  enforcement  agencies 
for  exemptions  from  the  t>an  on  municipal 
securities  business). 

"Dealers  that  structure  their  deliveries  in 
accordance  with  the  principles  set  forth  in  this 
notice  can  be  assured,  except  where  otherwise 
noted,  that  they  have  satisfled  their  delivery 
obligations  under  Board  rules.  However,  as  the 
Commission  stated  in  the  1995  Release,  the  three 
enumerated  principles  are  not  the  only  factors 
relevant  to  determining  whether  the  legal 
requirements  pertaining  to  delivery  of  documents 
have  been  satisfied.  Consistent  with  the 
Commission's  view,  the  Board  believes  that,  if  a 
dealer  develops  a  method  of  electronic  delivery  that 
differs  from  the  principles  discussed  herein,  but 
provides  assurance  comparable  to  paper  delivery 
that  the  required  information  will  be  delivered,  that 
method  may  satisfy  delivery  obligations.  See  1995 
Release,  supra  note  5  at  n.22  and  accompanying 
text.  For  example,  a  dealer  can  satisfy  its  obliga'ion 
to  send  a  confirmation  to  a  customer  under  Rule  G- 
15  by  electronic  means  in  a  manner  that  meets  the 
principles  set  forth  in  this  notice.  In  addition, 
dealers  may  continue  to  deliver  confirmations 
electronically  through  the  GASYS  Global  system 
established  by  Thomson  Financial  Services,  Inc.  on 
the  conditions  described  in  the  Board's  Notice 
Concerning  Use  of  the  OASYS  Global  Trade 
Confirmation  System  to  Satisfy  Rule  G-15(a),  dated 
)une  6, 1994,  without  specifically  complying  with 
the  principles  described  in  this  notice.  See  MSRB 
Reports,  Vol.  14,  No.  3  (June  1994)  at  37.  See  also 
1996  Release,  supra  note  4  at  n.3B;  1995  Release, 
supra  note  5  at  n.l2.  Also,  Rule  G-29  provides  that 
dealers  must  make  available  to  customers  for 
examination  promptly  upon  request  a  copy  of  the 
Board's  rules  required  to  be  kept  in  their  offices. 
Dealers  may  continue  to  comply  with  the 
requirement  by  giving  customers  access  to  the  rules 
either  in  printed  form  or  by  viewing  the  rules  on 
screen  from  the  Board's  Internet  web  site 
(www.msrb.org)  or  from  software  products 
produced  by  other  companies.  See  Interpretive 
Notice  on  Availability  of  Board  Rules,  dated  May 
20, 1998,  in  MSRB  Reports,  Vol.  18,  No.  2  (August 
1998)  at  37. 


electronically.'"  Since  certain  forms  of 
electronic  delivery  may  not  always  provide  a 
likelihood  of  notice  that  recipients  have 
received  information  that  they  may  wish  to 
review,  dealers  should  consider 
supplementing  such  forms  of  electronic 
communication  with  a  separate 
communication,  providing  notice  similar  to 
that  provided  by  delivery  in  paper  through 
the  postal  mail,  that  information  has  been 
sent  electronically  that  the  recipients  may 
wish  to  review." 

2.  Access — Customers  who  are  provided 
information  through  electronic  delivery 
should  have  access  to  that  information 
comparable  to  the  access  that  would  be 
provided  if  the  information  were  delivered  in 
paper  form.*^  The  use  of  a  particular 
electronic  medium  should  not  be  so 
burdensome  that  intended  recipients  cannot 
effectively  access  the  information  provided.'' 
A  recipient  should  have  the  opportunity  to 
retain  the  information  through  the  selected 
medium  (e.g.,  by  downloading  or  printing  the 
information)  or  have  ongoing  access 
equivalent  to  personal  retention.'*  Also,  as  a 
matter  of  policy,  the  Commission  believes 
that  a  p>erson  who  has  a  right  to  receive  a 
document  under  the  federal  securities  laws 
and  chooses  to  receive  it  electronically 
should  be  provided  with  a  paper  version  of 
the  document  up)on  specific  request  or  if 
consent  to  receive  docimients  electronically 
is  revoked.'* 

3.  Evidence  to  Show  Delivery — Dealers 
must  have  reason  to  believe  that 
electronically  delivered  information  will 
result  in  the  satisfaction  of  the  delivery 
requirements  under  the  federal  securities 


■"See  1996  Release,  supra  note  4  at  n.20  and 
accompanying  text. 

"  See  1996  Release,  supra  note  4  at  n.21  and 
accompanying  text:  1995  Release,  supra  note  5  at 
n.23  and  accompanying  text.  The  Commission 
notes,  for  example,  that  if  information  is  provided 
by  physically  delivering  material  (such  as  a  diskette 
or  CD-ROM)  or  by  electronic  mail,  such 
communication  itself  generally  should  be  sufficient 
notice.  However,  if  information  is  made  available 
electronically  through  a  passive  delivery  system, 
such  as  an  Internet  web  site,  se|}arate  notice  would 
be  necessary  to  satisfy  the  delivery  requirements 
unless  the  dealer  can  otherwise  evidence  that 
delivery  to  the  customer  has  been  satisfied.  See 
1996  Release,  supra  note  4  at  n.21. 

"The  Commission  states  that,  regardless  of 
whether  information  is  delivered  in  paper  form  or 
by  electronic  means,  it  should  convey  all  material 
and  required  informatioru  For  example,  if  a  paper 
document  is  required  to  present  information  in  a 
certain  order,  then  the  information  delivered 
electronically  should  be  in  substantially  the  same 
order.  See  1996  Release,  supra  note  4  at  n.l4  and 
accompanying  text. 

''The  Commission  notes,  for  example,  that  if  a 
customer  must  proceed  through  a  confusing  series 
of  ever-changing  menus  to  access  a  required 
document  so  that  it  is  not  reasonable  to  expect  that 
access  would  generally  occur,  this  procedure  would 
likely  t>e  viewed  as  unduly  burdensome.  In  that 
case,  the  Commission  would  deem  delivery  not  to 
have  occurred  unless  delivery  otherwise  could  be 
shown.  See  1995  Release,  supra  note  5  at  n.24. 

'*See  1996  Release,  supra  note  4  at  n.22  and 
accompanying  text;  1995  Release,  supra  note  5  at 
ns.25-26  and  accompanying  text. 

"See  1996  Release,  supra  note  4  at  n.l7  and 
accompanying  text,  and  1995  Release,  supra  note  5 
at  n.27  and  accompanying  text. 


laws.  Dealers  should  consider  the  need  to 
establish  procedures  to  ensure  that 
applicable  delivery  obligations  are  met, 
including  recordkeeping  procedures  to 
evidence  such  satisfaction.'*  Such 
procedures  should  also  be  designed  to  ensure 
the  integrity  and  security  of  information 
being  delivered  so  as  to  ensure  that  it  is  the 
information  that  was  intended  to  be 
delivered."  Dealers  may  be  able  to  evidence 
satisfaction  of  delivery  obligations,  for 
example,  by: 

(1)  obtaining  the  intended  recipient's 
informed  consent  '•  to  delivery  through  a 
specified  electronic  medium  and  ensuring 
that  the  recipient  has  appropriate  notice  and 
access; 

(2)  obtaining  evidence  that  the  intended 
recipient  actually  received  the  information, 
such  as  by  an  electronic  mail  return-receipt  '* 
or  by  confirmation  that  the  information  was 
accessed,  downloaded,  or  printed;  or 

(3)  disseminating  information  through 
certain  facsimile  methods  (e.g.,  faxing 
information  to  a  customer  who  has  requested 
the  information  and  has  provided  the 
telephone  number  for  the  fax  machine).' 

Personal  Financial  Information.  The 
Commission  has  noted,  and  the  Board  agrees, 
that  special  precautions  are  appropriate 
when  dealers  are  delivering  information  to 
customers  that  is  specific  to  that  particular 
customer's  personal  financial  information, 
including  but  not  limited  to  information 
contained  on  confirmations  and  account 
statements. ^°  In  transmitting  such  personal 
financial  information,  dealers  should 
consider  the  following  factors: 

1.  Confidentiality  and  Security — Dealers 
sending  f>ersonal  financial  information 


'■See  1996  Release,  supra  note  4  at  n.23;  1995 
Release,  supra  note  5  at  n.22  and  n.2B  and 
accompanying  text.  The  Board  is  of  the  view  that 
dealers  that  choose  to  deliver  information  to 
customers  electronically  should  consider 
establishing  systems  and  procedures  for  providing 
paper  copies  or  using  alternate  electronic  means  in 
a  timely  manner  should  the  primary  electronic 
media  fail  for  any  reason. 

"See  1996  Release,  supra  note  4  at  n.25  and 
accompanying  text;  1995  Release,  supra  note  5  at 
n.22  and  accompanying  text.  Dealers  also  should 
consider  the  need  for  systems  and  procedures  to 
deter  or  detect  misconduct  by  firm  personnel  in 
connection  with  the  delivery  of  information, 
whether  by  electronic  or  pap>er  means.  See  1996 
Release,  supra  note  4  at  n.l6  and  accompanying 
text. 

'*In  order  for  a  consent  to  b»an  informed 
consent,  the  Commission  has  stated  that  the  consent 
should  specify  the  electronic  medium  or  source 
through  which  the  information  will  be  delivered 
and  the  pwriod  during  which  the  consent  will  be 
effective,  describe  the  information  that  will  l>e 
delivered  using  such  means,  and  disclose  the 
potential  for  the  customer  to  incur  costs  in 
accessing  the  information.  See  1996  Release,  supra 
note  4  at  n<23;  199S  Release,  supra  note  5  at  n.29. 

■*To  the  extent  that  material  is  distributed  as  an 
attachment  to  an  electronic  mail  transmission, 
dealers  must  have  a  reasonable  basis  for  believing 
that  the  attachment  will  in  fact  be  transmitted  along 
with  the  electronic  mail  transmission  and  that  the 
attachment  will  be  received  by  the  recipient  in  an 
accessible  format. 

'°In  addition,  the  Board  believes  that  other 
information  that  is  privileged  or  confidential, 
regardless  of  whether  such  information  is  financial 
in  nature,  should  be  accordea  the  same  precautions 
as  are  accorded  personal  financial  information. 
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written  form.^'  Financial  information,  as 
well  as  other  privileged  or  confidential 
information,  relating  to  another  dealer  or  an 
issuer  (or  relating  to  another  person  or  entity 
contained  in  a  transmission  between  a  dealer 
and  another  dealer  or  an  issuer)  should  be 
transmitted  using  precautions  similar  to 
those  used  by  a  dealer  in  transmitting 
personal  financial  information  to  a  customer. 

Rules  to  Which  This  Notice  Applies 

Set  forth  below  is  a  list  of  current  Board 
rules  to  which  dealers  may  apply  the 
guidance  provided  in  this  notice.  The  Board 
believes  that  the  list  sets  forth  all  of  the  rules 
that  require  or  permit  communications 
among  dealers  and  between  dealers  and 
customers  and  issuers. ^^  The  summaries 
provided  of  the  delivery  obligations  under 
the  listed  rules  is  intended  for  ease  of 
reference  only  and  are  not  intended  to  be 
complete  statements  of  all  the  requirements 
under  such  rules. 

•  Rule  G-8,  on  books  and  records  to  be 
made  by  dealers,  prohibits  dealers  from 
obtaining  or  submitting  for  payment  a  check, 
draft  or  other  form  of  negotiable  paper  drawn 
on  a  customer's  checking,  savings,  share  or 
similar  account  without  the  customer's 
express  written  authorization. 

•  Rule  G-10,  on  delivery  of  investor 
brochure,  requires  dealers  to  deliver  a  copy 
of  the  investor  brochure  to  a  customer  upon 
receipt  of  a  complaint  by  the  customer. 

•  Rule  G-11,  on  sales  of  new  issue 
municipal  securities  during  the  underwriting 
period,  requires  ceilain  communications 
between  senior  syndicate  managers  and  other 
members  of  the  syndicate. ^^ 

•  Rule  G-12,  on  uniform  practice,  provides 
for  confirmation  of  inter-dealer  transactions 
and  certain  other  inter-dealer 
communications." 

•  Rule  G— 15,  on  confirmation,  clearance 
and  settlement  of  transactions  with 
customers,  provides  for  confirmation  of 
transactions  with  customers  and  the 
provision  of  additional  information  to 
customers  upon  request.^^ 

•  Rule  G-19,  on  suitability  of 
recommendations  and  transactions  and 
discretionary  accounts,  requires  that  dealers 


^'  For  example,  the  written  agreements  required 
under  Rules  G-20(c),  G-(23)  C  and  G-38(b)  must 
continue  to  be  entered  into  in  paper  form. 

^*  Unless  otherwise  provided  in  connection  with 
the  adoption  by  the  Board  of  any  new  rules  or 
amendments  to  existing  rules  that  require  or  permit 
communications  among  dealers  and  t>etween 
dealers  and  customers,  issuers,  and  others,  the 
guidance  provided  in  this  notice  would  also  apply 
to  any  such  conununications. 

2'Rule  G-11  also  requires  that  syndicate 
members  furnish  certain  information  to  others, 
upon  request.  The  Board  believes  that,  solely  for 
purposes  of  this  requirement  under  Rule  G-11,  such 
information  may  be  provided  to  others  by  electronic 
means  so  long  as  the  standards  established  in  this 
notice  with  respect  to  electronic  deliveries  to 
customers  are  met. 

^*  See  supra  note  5  (regarding  information  to  be 
submitted  to  registered  clearing  agencies  and 
registered  securities  depositories). 

2»  See  supra  note  5  (regarding  information  to  be 
submitted  to  registered  clearing  agencies  and 
registered  securities  depositories).  See  also  supra  6 
(regarding  alternate  electronic  means  previously 
reviewed  by  the  Board). 


obtain  certain  information  from  their 
customers  in  connection  with  transactions 
and  recommendations  and  also  receive 
customer  authorizations  with  respect  to 
discretionary  account  transactions. 

•  Rule  G-22,  on  control  relationships, 
requires  certain  disclosures  from  a  dealer 
effecting  a  transaction  for  a  customer  in 
municipal  securities  with  respect  to  which 
such  dealer  has  a  control  relationship  and 
customer  authorization  of  such  transaction 
with  respect  to  discretionary  accounts. 

•  Rule  G-23,  on  activities  of  financial 
advisors,  requires  that,  under  certain 
circumstances,  dealers  acting  as  financial 
advisors  to  issuers  provide  various 
disclosures  to  issuers  and  customers  and 
receive  certain  consents  and 
acknowledgments  fit)m  issuers.  2* 

•  Rule  G^24,  on  use  of  ownership 
information  obtained  in  fiduciary  or  agency 
capacity,  requires  a  dealer  seeking  to  use  for 
its  own  purposes  information  obtained  while 
acting  in  a  fiduciary  or  agency  capacity  for 
an  issuer  or  other  dealer  to  receive  consents 
to  the  use  of  such  information. 

•  Rule  G-25,  on  improper  use  of  assets, 
provides  that  put  options  and  repurchase 
agreements  will  not  be  deemed  to  be 
guaranties  against  loss  if  their  terms  are 
provided  in  writing  to  customers  with  or  on 
the  transaction  confirmation. 

•  Rule  G-26,  on  customer  account 
transfers,  provides  for  written  notice  from 
customers  requesting  account  transfers 
between  dealers  and  the  use  of  Form  G-26 
to  effect  such  transfer.^' 

•  Rule  G-28,  on  transactions  with 
employees  and  partners  of  other  municipal 
securities  professionals,  requires  that  a  dealer 
opening  an  account  for  a  customer  who  is  an 
employee  or  partner  of  another  dealer  must 
provide  notice  and  copies  of  confirmations  to 
such  other  dealer  and  permits  such  other 
dealers  to  provide  instructions  for  handling 
of  transactions  with  such  customer. 

•  Rule  G-29,  on  availability  of  Board  rules, 
provides  that  dealers  must  make  available  to 
customers  for  examination  promptly  upon 
request  a  copy  of  the  Board's  rules  required 
to  be  kept  in  their  offices. ^^ 

•  Rule  (j-32,  on  disclosures  in  connection 
with  new  issues,  requires  dealers  selling  new 
issue  municipal  securities  to  customers  to 
deliver  official  statements^"  and  certain 
other  information  by  settlement  and  requires 


26  See  supra  note  18  and  accompanying  text 
(regarding  the  written  agreement  to  be  entered  into 
between  a  dealer  acting  as  financial  advisor  and  the 
issuer). 

"See  supra  note  5  (regarding  the  use  of  customer 
account  transfer  instructions  other  than  Form  G- 
26). 

20  See  supra  note  6  (regarding  alternate  electronic 
means  previously  reviewed  by  the  Board). 

2^  The  Board  believes  that  dealers  must  be 
particularly  cautious  in  delivering  official 
statements  by  electronic  means  since  they  may 
present  special  challenges  in  ensuring  that  they  are 
received  by  customers  and  other  dealers  without 
material  omissions  or  distortions  in  formatting  (for 
example,  tables  in  which  data  is  more  than 
negligibly  misaligned)  that  may  cause  such 
materials  not  to  meet  the  standard  for  electronically 
transmitted  information  comparable  to  information 
delivered  in  paper  form.  See  supra  note  9  and 
accompanying  text. 
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selling  dealers,  managing  underwriters  and 
certain  dealers  acting  as  financial  advisors  to 
deliver  such  materials  to  dealers  purchasing 
new  issue  municipal  securities,  upon 
request.'" 

•  Rule  G-34,  on  CUSIP  numbers  and  new 
issue  requirements,  requires  underwriters  to 
communicate  information  regarding  CUSIP 
numbers  and  initial  trade  date  to  syndicate 
and  selling  group  members.^' 

•  Rule  G-38,  on  consultants,  requires 
dealers  to  provide  certain  information  to 
issuers  regarding  consulting  arrangements. '^ 

•  Rule  G-39,  on  telemarketing,  prohibits 
certain  telemarketing  calls  without  the  prior 
consent  of  the  person  being  called. '' 


n.  Self-Regulatery  Organization's 
Statement  ef  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these  statement 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  May  9,  1996,  the  Commission 
issued  an  interpretative  release 
expressing  its  views  on  the  use  of 
electronic  media  for  delivery  of 
information  by,  among  others,  brokers 
and  dealers.  3^  The  Commission  stated 
that  brokers,  dealers  and  others  may 
satisfy  their  delivery  obligations  under 


3° The  Board  believes  that,  to  the  extent  that  Rule 
G-32(b)(i)  obligates  a  managing  or  sole  underwriter 
to  provide,  upon  request,  multiple  copies  of  the 
official  statement  to  a  dealer  with  respect  to  new 
issue  municipal  securities  sold  by  such  dealer  to 
customers,  such  obligation  must  continue  to  be  met 
with  paper  copies  of  the  ofTicial  statement  unless 
the  purchasing  dealer  has  consented  to  electronic 
delivery  of  the  official  statement  in  lieu  of  delivery 
of  multiple  paper  copies.  See  1995  Release,  supra 
note  5  at  Section  n.D.  example  H. 

"  See  supra  note  5  (regarding  information  to  be 
submitted  to  the  Board's  designee  with  respect  to 
CUSIP  number  assignment  and  to  registered 
securities  depositories). 

'>  See  supra  note  18  and  accompanying  text 
(regarding  the  written  agreement  to  be  entered  into 
lietween  a  dealer  and  its  consultant).  See  also  supra 
note  5  (regarding  the  submission  of  Form  G-37/G- 
38  to  the  Board). 

"Although  the  person  receiving  such 
telemarketing  call  may  in  many  cases  not  t>e 
customer,  the  Board  twiieves  that,  solely  for 
purposes  of  this  provision  of  Rule  G-39,  such 
consent  may  be  accepted  by  the  dealer  by  electronic 
means  so  long  as  the  standards  established  in  this 
notice  with  respect  to  electronic  communications 
from  customers  to  dealers  are  met. 

'*  See  1996  Release,  supra  note  4. 


federal  securities  laws  by  using 
electronic  media  as  an  alternative  to 
paper-based  media  within  the 
framework  established  in  the 
Commission's  October  1995  interpretive 
release  on  the  use  of  electronic  media 
for  deUvery  purposes.^'  The 
Commission  also  indicated  that  an 
electronic  communication  from  a 
customer  to  a  broker  or  dealer  generally 
would  satisfy  the  requirements  for 
written  consent  or  acknowledgment 
under  the  federal  securities  laws. 

The  Board  has  determined  to  publish 
the  Notice  to  address  the  use  by  dealers 
of  electronic  media  to  deliver  and 
receive  information  under  Board  rules 
in  a  manner  consistent  with  the 
Commission  releases.  Pursuant  to  the 
Notice,  the  Board  will  permit  dealers  to 
transmit  documents  electronically  that 
they  are  required  or  permitted  to  fiunish 
to  customers  under  Board  rules 
provided  that  they  adhere  to  the 
standards  set  forth  in  the  Commission 
Releases  and  summarized  on  the  Notice. 
The  Notice  siunmarizes  these  standards, 
which  address,  among  other  things, 
notice,  access  and  evidence  to  show 
delivery.  In  addition,  the  Notice 
discusses  certain  precautions  that 
should  be  taken  when  using  electronic 
means  to  communicate  personal 
financial  information. 

The  Notice  also  states  that  dealers 
may  receive  consents  and 
acknowledgements  from  customers 
electronically  in  satisfaction  of  required 
written  consents  and 
acknowledgements.  Furthermore,  the 
Notice  sets  forth  the  board's  belief  that 
the  standards  applied  by  the 
Commission  to  communications  with 
customers  should  also  apply  to 
communications  among  dealers  and 
between  dealers  and  issuers. 

The  Notice  contains  a  list  of  current 
Board  rules  to  which  dealers  may  apply 
the  guidance  provided  in  the  Notice. 
The  Notice  states  that,  unless  otherwise 
provided  in  connection  with  the 
adoption  by  the  Board  of  any  new  rules 
or  amendments  to  existing  rules  that 
require  or  permit  communications 
among  dealers  and  between  dealers  and 
customers,  issuers  and  others,  the 
guidance  provided  in  the  Notice  would 
also  apply  to  any  such  commimications. 

The  Board  believes  that  use  of 
electronic  media  to  satisfy  delivery 
requirements  imder  Board  rules  will  be 
beneficial  to  dealers  customers  and 
issuers,  particularly  when  conducted  in 
accordance  with  Commission  standards. 

The  Board  believes  the  proposed  rule 
change  in  consistent  with  Section 


15B{b)(2)(C)  of  the  Act.ae  jhe  Board 
believes  that  providing  standards  that 
allow  dealers  to  e^ectively  and 
efficiently  deliver  and  receive  required 
information  under  Board  rules  is 
consistent  with  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  because  is  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  Board  rule  under  Section 
19(b)(3)(A)  of  the  Act,  which  renders  the 
proposed  rule  change  effective  upon 
receipt  of  this  filing  by  the  Commission. 
At  any  time  within  60  days  of  the  filing 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule  ■ 
change  is  consistent  with  the  Act.^' 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


'See  1995  Release,  supra  note  5. 


>•  Section  15B(b)[20(C)  states  that  the  rules  of  the 
Board  shall  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote  just 
and.equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public  interest. 

"In  reviewing  this  propositi,  the  Commission  has 
considered  its  impact  on  efficic.icy,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 


548 


Federal  Register /Vol.  64,  No.  2 /Tuesday,  January  5.  1999 /Notices 


Washington,  DC  20549.  Copies  of  the 
submission,  al)  subsequent 
amendments,  ill  written  statements 
with  respect  to  the  proposed  rule 
change  that  art  filed  with  the 
Commission,  ^d  all  written 
communicatiohs  relating  to  the 
proposed  rule  change  between  the 
Commission  alid  any  person,  other  than 
those  that  may!  be  withheld  from  the 
public  in  accofdance  with  the 
provisions  of  3  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  Ail 
submissions  should  refer  to  File  No. 
SR-MSRB-98-.12  and  should  be 
submitted  by  j^uary  26, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  Mctarland, 
Deputy  Secretary . 

|FR  Doc.  99-73  Filed  1-4-99;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  bfy  National  Association 
of  Securities  Qealers,  Inc,  Relating  to 
Extension  of  Effectiveness  of  Pilot 
Injunctive  Relief  Rule 

December  28. 19$8. 

Pursuant  to  $ection  19(b)(1)  of  the 
Securities  Excl^ange  Act  of  1934 
(■'Act").'  and  Rule  19b-4  thereunder,2 
notice  of  hereby  given  that  on  December 
22, 1998,  the  Njational  Association  of 
Securities  Dealers,  Inc.  ("NASD")  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission 't)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  If  ems  have  been  prepared 
by  the  NASD  ^gulation,  Inc.  ("NASD 
Regulation"),  ijhe  Commission  is 
publishing  thisj  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  belo^,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 


"  1 7  C3TI  200.3O|^3(a)(12). 
>  15  U.S.C  78«(b)  1 
» 17  CFR  240.19b  4. 


1). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  Regulation  is  proposing  to 
amend  Rule  10335  of  the  Code  of 
Arbitration  ("Code")  of  the  NASD  to 
extend  the  pilot  injimctive  relief  rule  for 
six  months.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

10335.  Injimctions 
•   •   • 

(i)  Effective  Date 

This  Rule  shall  apply  to  arbitration 
claims  filed  on  after  January  3, 1996. 
Except  as  otherwise  proved  in  this  Rule, 
the  remaining  provisions  of  the  Code 
shall  apply  to  proceedings  instituted 
imder  this  Rule  This  Rule  shall  expire 
on  (January  3,  1999)  July  3,  1999.  unless 
extended  by  the  Association's  Board  of 
Governors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  Regulation  included  statement 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  ni  below.  The 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Pvupose 

The  NASD's  injunctive  relief  rule. 
Rule  10335  of  the  Code,  provides  a 
procedure  for  obtaining  injunctive  relief 
in  arbitration  and  for  expediting 
proceedings  for  injimctive  relief  in 
intra-industry  disputes.  NASD  Rule 
10335  took  effect  on  January  3, 1996,  for 
a  one-year  pilot  period.  ^  The  initial 
pilot  period  was  subsequently  extended 
twice  by  the  Commission  to  permit  the 
Regulation's  Office  of  Dispute 
Resolution  to  gain  additional  experience 
v«th  the  rule  before  determining 
whether  the  rule  should  be  made 
permanent,  the  pilot  period  should  be 
extended,  or  the  rule  should  be 
permitted  to  terminate  by  its  terms.*  In 


'Securities  Exchange  Act  Release  No.  36145 
(August  23.  1995),  60  FR  45200  (August  30,  1995). 

*  Securities  Exchange  Act  Release  Nos.  38069 
(December  20,  1996),  61  FR  68806  (December  30. 


July  1998.  the  NASD  filed  a  proposed 
rule  change  that  would  amend  Rule 
10335  and  make  it  a  permanent  part  of 
the  Code. 5  The  NASD  also  sought,  and 
the  Commission  approved,  a  six-month 
extension  of  the  pilot  rule  to  provide 
time  for  the  Commission  to  t^e  action 
with  respect  to  the  proposed  rule 
change.*  The  rule  is  currently  due  to 
expire  on  January  3. 1999. 

The  proposed  amendments  to  Rule 
10335  were  published  for  comment,  and 
the  NASD  filed  an  amendment  to  the 
proposed  rule  change  in  response  to 
those  comments  in  December  1998.  The 
Commission  has  received  additional 
comments  regarding  the  proposed  rule 
change  since  that  amendment  was  filed. 
The  purpose  of  the  requested  six-month 
extension  of  the  pilot  rule  is  to  provide 
the  NASD  with  time  to  consider  and 
respond  to  the  additional  comments. 

(b)  Statutory  Basis 

The  NASD  Regulation  believes  that 
the  proposed  rule  change  is  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  ciurent  pilot 
rule  serves  the  public  interest  by 
enhancing  the  satisfaction  with  the 
arbitration  process  afforded  by 
expeditious  resolution  of  certain 
disputes,  and  that  it  is  in  the  interest  of 
members  that  the  effectiveness  of  the 
rule  remains  iminterrupted  pending 
Commission  action  on  the  permanent 
rule  filing. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  Regulation  does  not 
believe  that  the  proposed  rule  change 
will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


1996),  and  39458  (December  17, 1997),  62  FR  67423 
(December  24.  1997). 

>  Securities  Exchange  Act  Release  No.  40441 
(September  15,  1998),  63  FR  50611  (September  22, 
1998). 

'Securities  Exchange  Act  Release  No.  40124 
(]une  24, 1998).  63  FR  36282  (July  2,  1998). 


Federal  Register / Vol.  64,  No.  2 /Tuesday.  January  5,  1999 /Notices 


549 


m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provision 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASE)-98-97  and  should  be 
submitted  by  January  26, 1999. 

IV.  CcHnmission  Findings  and  OrdM* 
Granting  Accelerated  Ai^reval  of 
Proposed  Rule  Change 

The  NASD  Regulation  has  requested 
that  the  Conunission  find  good  cause 
pursuant  to  Section  19(b)(2)  of  the  Act ' 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 
the  Federal  Register.  The  Commission 
finds  that  the  proposed  nile  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  and,  in  }>articular, 
the  requirements  of  Section  15A(b)(6)  of 
the  Act.B  Rule  10335  is  intended  to 
provide  a  pilot  system  within  the  NASD 
arbitration  forum  to  process  requests  for 
temporary  injimctive  relief.  Rule  10335 
is  intended  principally  to  facilitate  the 
disposition  of  employment  disputes, 
and  related  disputes,  concerning 
members  who  file  for  injimctive  relief  to 
prevent  registered  representatives  from 
transferring  their  client  accounts  to  their 
new  firms.  The  Commission  expects 
that  during  the  pilot's  extension  the 
NASD  Regulation  will  consider  and 
respond  to  the  comment  letters 
regarding  the  proposed  rule  change  to 
permanently  add  Rule  10335  to  the 
Code.9 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  beUeves  that  accelerated 
approval  of  the  proposal  is  appropriate 
because  members  will  continue  to  have 
the  benefit  of  injunctive  relief  in 
arbitration  without  interruption.  The 
Conunission  is  extending  the  pilot  for 
six  months.  During  that  time  NASD 
Regulation  will  review  and  respond  to 
conunents  regarding  the  proposed  rule 
change  to  amend  and  make  Rule  10335 
a  permanent  part  of  the  Code.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  consistent  with 
Section  15A  of  the  Act.'" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  nile  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis  for  a 
six  month  pilot  basis  through  July  3, 
1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  99-74  Filed  1-4-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSiON 

[Release  No.  34-40835;  FHe  No.  SR-NASO- 
98-85] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendnient  No.  1  to  the  Proposed 
Rule  Change  by  ttie  National 
Association  of  Securities  Dealers,  Inc. 
to  Establish  the  Nasdaq  Application  of 
the  OptiMark  System 

December  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
13, 1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  ni  below,  which  Items  have  been 


prepared  by  the  NASD.  On  December 
11, 1998,  the  Association  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  establish  the 
Nasdaq  Application,  a  new  electronic 
trading  system  based  on  the  innovative 
information  processing  technology 
provided  by  OptiMark  Technologies, 
Inc.,  together  with  its  wholly-owned 
subsidiary,  OptiMark  Services,  Inc. 
("OptiMark").*  as  a  facility  of  Nasdaq. 
In  addition,  the  Association  is 
proposing  to  adopt  NASD  Rules  4991- 
4998  and  amend  NASD  Rule  11890  to 
govern  the  use  of  the  Nasdaq 
Apphcation  by  its  members  and  non- 
member  Users. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
simimaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


'  15  U.S.C.  788(b)(2). 
•15U.S.C.  78o(b)(6). 
•  See  supra,  note  6. 


'015  U.S.C.  780-3. 
"  15  U.S.C  788(b)(2). 
"17  CyR  200.30-3(a)(12). 
•  15  U.S.C  788(b)(1). 
>  17  CFR  240.19b-*. 


'See  lettar  from  Andrew  S.  Margolin,  Assistant 
General  Counsel,  Nasdaq  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  11, 
1998  ("Amendment  No.  1").  In  Amendment  No.  1, 
the  Association  clarifies  the  definition  of  the  term 
"Designated  Broker"  to  indicate  that,  to  be 
considered  a  Designated  Broker,  a  broker  must  have 
an  effective  clearing  arrangement  in  place  with  a 
member  of  a  clearing  agency  registered  pursuant  to 
the  Act 

*  OptiMark  Technologies.  Inc.  is  a  computer 
technology  firm  that  has  develo[>ed  certain  patented 
technology  referred  to  as  "OptiMark'™."  The 
Nasdaq  Application  is  one  of  several  different 
trading  services  based  on  this  technology  that  may 
be  available  for  other  markets  in  the  future.  One 
such  service  already  has  received  SEC  approval  for 
operation  on  the  Pacific  Exchange.  See  Securities 
Exchange  Act  Release  No.  39086  (September  17. 
1997),  62  FR  50036  (September  24,  1997).  While  the 
OptiMark  technology  is  virtually  identical  to  that 
which  has  been  approved  for  the  PCX  Application, 
the  proposed  Nasdaq  Application  and  related  rules 
adapts  and  uses  the  OptiMari  technology  within 
the  existing  Nasdaq  market  structure. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basiifor,  the  Proposed  Rule 
Change  1 

1.  Purpose       I 

Summary  of  Ntasdaq's  Application  of 
the  OptiMark  System 

Nasdaq  proposes  to  establish  rules  for 
a  new  Nasdaq  facility  called  the  Nasdaq 
Application  ("Application")  based  on 
the  informatioii  processing  technology 
provided  by  OptiMark  Technologies, 
Inc.,  together  with  its  wholly-owned 
subsidiary,  OpuMark.  The  Application 
is  a  computeri^d,  screen-based  trading 
service  intendeid  for  use  by  NASD 
members  and  other  non-member  users, 
as  described  bejlow.  The  Application 
provides  a  comjputerized  mechanism 
designed  to  satisfy  the  trading  desires  of 
all  market  participants,  including  retail 
and  institutional  Investors  as  well  as 
broker-dealers.  fThe  Application  enables 
these  participants  to  anonymously 
represent  their  trading  interest  across  a 
full  spectrum  of  prices  and  sizes,  and 
performs  a  comjputer-based  optimal 
search  and  matth  for  liquidity  in 
securities  listed  on  The  Nasdaq  Stock 
Market.'  The  AppUcation  is  a  new 
trading  service  that  will  be  available  to 
market  participants  in  addition  to 
existing  Nasda<)  trading  systems  and 
shall  be  operatad  as  a  new,  additional 
faciUty  of  the  Nasdaq  Stock  Market. 
Because  the  Na$daq  Application  of  the 
OptiMark  Systekn  is  to  be  operated  as  a 
Nasdaq  facility^  rules  relating  to  its 
operation  are  subject  to  SEC  review 
under  Section  19(b)  of  the  Act.^ 

Nasdaq  repre^nts  that  integrating 
OptlMark's  technology  into  Nasdaq  will 
continue  Nasdaq's  effort  to  improve 
opportimities  for  investors  to  receive  the 
best  available  plices  in  the  marketplace 
and  reduce  trading  costs.  Nasdaq  states 
that  the  proposed  Application  would 
match  all  trading  interest  on  a  level 
playing  field  anjd  provide  an 
opportunity  for 'individual  investors' 
Profiles  ^  to  be  Aggregated  and  interact 
directly  with  institutional  interest  on  an 
objective  and  aiionymous  basis,  thereby 
benefiting  the  spiall  investor  and 
facilitating  retad  order  flow.  Nasdaq 
further  notes  that  the  proposed 
Application  would  provide  an 
alternative  metl  lod  for  Institutional 


sui:h 


'The  Application 
securities  listed  on 
listed  on  the 
Application  would 
listed  on  Nasdaq 
quoted  in  the  OTC 
•15U.S.C.  78s(b) 
'  For  a  description 
Entry  of  Profiles  and 
Quote  Montage. 


would  be  available  for 
Ilasdaq.  including  securities 
Nasdaq  SmallCap  market.  The 

4ot  be  available  to  securities  not 
as  those  which  may  be 
lletin  Board. 


Bui: 


of  a  Profile,  see  Section  II. 
Incorporation  of  the  Nasdaq 


investors  to  transact  with  minimal 
market  impact  and  to  obtain  price 
improvement.  According  to  Nasdaq,  the 
proposed  Application  would  benefit 
market  makers  by  providing  an 
additional  option  to  manage  Inventory 
risk  through  fast  and  efficient 
executions.  Nasdaq  believes  issuers 
would  also  benefit  through  enhanced 
liquidity  and  flexibility  available  for 
their  shareholders.  The  proposed 
Application,  Nasdaq  states,  has  the 
potential  to  increase  liquidity,  reduce 
volatility,  and  greatly  enhance  the 
fairness  and  efficiency  of  the  Nasdaq 
market  overall. 

Application  as  a  Facility  of  the  Nasdaq 
Stock  Market 

The  Application  will  be  maintained 
as  a  facility  of  The  Nasdaq  Stock 
Market,  supplementing  the  existing 
trading  and  execution  services  provided 
by  Nasdaq  to  all  NASD  members  and 
their  customers.  As  mentioned  above, 
the  Application  provides  another  means 
for  NASD  members  and  their  customers 
to  obtain  executions  of  trading  Interest 
in  Nasdaq  securities.  As  a  facility  of  the 
Nasdaq  Stock  Market,  the  Application 
allows  NASD  members  to  access  the 
new  trading  faciUty  through  the  Nasdaq 
Workstation  and  the  Nasdaq  network 
that  connects  those  workstations. 
Nasdaq  will  provide  a  Graphical  User 
Interface  ("GUI")  that  permits  NASD 
members  that  are  subscribers  to  Nasdaq 
Workstation  Service  and  have  signed 
appropriate  User  Agreements  to 
transmit  Profiles  from  their 
Workstations  to  the  OptiMark  Matching 
Module  that  will  conduct  Cycles  *  on  a 
periodic  basis.  The  facility  also  allows 
the  use  of  other  networks  and  access 
devices  to  transmit  Profiles  to  the 
OptiMark  Matching  Module,  as  long  as 
such  access  is  properly  authorized. 

The  Application,  as  a  facility  of  the 
Nasdaq  Stock  Market,  shall  be  subject  to 
NASD  Rules  and  oversight  by  NASD 
Regulation.  Information  regarding  all 
Profiles  submitted  to  the  Application, 
whether  executed  or  not,  is  subject  to 
review  by  NASD  Regulation  and  the 
SEC,  and  may  be  used  for  the  purpose 
of  ensuring  that  any  activity  conducted 
through  the  Apphcation  is  consistent 
with  NASD  Rules  and  the  federal 
securities  laws.  Thus,  although  the 
Profiles  entered  into  the  facility  may  be 
anonymous  with  respect  to  other  users 
and  the  operators  of  the  system  itself, 
regulatory  authorities  have  full  access  to 
all  information  entered. 


•  For  a  description  of  a  Cycle,  see  Section  II. 
Central  Processing  Cycles — OptlMark's  Matching 
Algorithm. 


Access  to  the  Application 

The  Application  is  available  to  any 
NASD  member  that  chooses  to  become 
a  User  and  complies  with  all  applicable 
rules.  A  User  is  a  subscriber  who  has 
entered  into  an  agreement  with 
OptiMark  Services,  Inc.  to  access  the 
Application.  In  addition,  a  non-member 
may  become  a  User,  provided  it  is 
authorized  in  advance  by  one  or  more 
NASD  members  who  are  Designated 
Brokers.^  A  non-member  can  be 
authorized  by  one  or  more  NASD 
members  in  accordance  with  a 
Supplemental  Account  Agreement  and 
Designated  Broker  Consent  Agreement. 
The  Supplemental  Account  Agreement, 
between  the  Designated  Broker  and  the 
non-member,  enables  Profiles  of  the 
non-member  to  be  executed,  cleared, 
and  settled  through  the  use  of  the 
Designated  Broker's  name  within  the 
Application.  The  Designated  Broker 
Consent  Agreement,  between  the 
Designated  Broker  and  OptiMark 
Services.  Inc..  provides  the  Designated 
Broker's  authorization  for  Profiles  of  a 
non-member  User  to  be  routed, 
executed,  and  reported  in  the 
Designated  Broker's  name.  These 
agreements  include  any  applicable 
credit  limits  imposed  by  the  Designated 
Broker  on  the  non-member  User.'"  The 
Designated  Broker  is  responsible  for  all 
of  its  non-member  Users'  Orders  and 
resulting  transactions. 

Users  that  are  NASD  members  may 
access  the  Application  from  the  Nasdaq 
Workstation  through  the  Nasdaq- 
provided  network(s).  Non-member 
Users  sponsored  by  NASD  members 
(subject  to  the  applicable  agreements 
referenced  above),  as  well  as  any 
interested  NASD  members,  may  obtain 
access  to  the  Application  from  the 
telecommunications  access  services 
through  the  OptlMark-provided 
network(s),  which  may  include 
appropriate  access  provided  through 
third  parties. 


»  The  term  Designated  Broker  is  defined  in 
proposed  Rule  4991(c)  as  "an  NASD  member  who 
has  been  designated  by  a  non-member  User  to 
execute,  clear,  and  settle  transactions  resulting  from 
the  Application."  Rule  4991(c)  further  provides  th«t 
"Ipjarticipation  as  a  Designated  Broker  shall  be 
conditioned  upon  the  Designated  Broker's 
membership  in,  or  maintenance  of,  an  effective 
clearing  arrangement  with  a  member  of  a  clearing 
agency  registered  pursuant  to  the  Act."  See 
Amendment  No.  1,  supra  note  3. 

'"A  non-member  User's  credit  limits,  as  they  may 
be  established  from  time  to  time  by  a  Designated 
Broker  (or  its  clearing  broker),  will  be  programmed 
into  the  OptiMark  System.  The  Designated  Broker 
will  be  alerted  as  its  potential  exposure  to  its 
customers,  individually  or  in  the  aggregate, 
approaches  the  established  credit  limits  ("Alarm 
Threshold")  or  reaches  the  limit  at  which  the 
Designated  Broker  will  no  longer  permit  a  customer 
to  submit  Profiles  ("Trading  Limit"). 
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Entry  of  Profiles  and  Incorpwalioa  of 
the  Nasdaq  Quote  Montage 

Users  would  access  the  proposed 
Application  by  submitting  customized 
expressions  of  trading  interest  called 
Profiles.  Profiles  enable  Users  to 
visually  depict  complex  trading 
strategies  by  not  only  reflecting  an 
investor's  willingness  to  trade  at  a 
variety  of  prices  and  sizes,  but  also 
enabling  an  investor  to  add  a  third 
dimension  to  its  trading  strategy.  This 
third  dimension  is  the  level  of 
satisfaction,  on  a  shding  scale,  of 
trading  at  a  given  price  and  size.  For 
example,  an  investor  may  be  100% 
satisfied  to  buy  100,000  shares  at  a  price 
up  to  $1.00  above  the  current  market 
price,  but  only  50%  satisfied  to  buy  that 
number  of  shares  at  a  price  $1.50  above 
it  and  not  satisfied  at  all  to  pay  more 
than  $2.00  above  it.  The  satisfaction 
levels  are  expressed  as  a  number 
between  zero  and  one  for  each 
coordinate  on  a  price/size  grid. 

These  User-defined  Profiles,  which 
are  represented  by  graphical  user 
interface  software,  are  not  disclosed  to 
other  Users  or  market  participants, 
including  any  Designated  Broker 
through  whom  a  non-member  User  is 
authorized  to  submit  Profiles  and  obtain 
executions.'!  The  Profiles  are  received 
and  logged  in  by  the  OptiMark  Matching 
Module  for  the  purpose  of  obtaining  the 
optimal  outcome  of  matching  buyers 
and  sellers  at  the  best  prices  possible. 

In  addition  to  Profiles  submitted 
directly  by  Users,  the  Nasdaq 
Application  will  include  certain  system- 
generated  Profiles  known  as  the 
"Nasdaq  Quote  Montage  Profiles," 
which  reflect  the  national  best  bid  and 
o^er  quotes  from  Nasdaq  Market 
Makers,  electronic  communications 
networks  ("ECNs"),  and  UTP  Exchange 
Plan  Specialists  as  displayed  in  the 
Nasdaq  Quote  Montage  at  the  time  a 
matching  Cycle  begins  (described  more 
fully  below).  In  this  way,  the 
expressions  of  interests  of  all  Users  are 
reflected  in  the  Application,  as  are  the 
publicly  displayed  quotes  comprising 
the  national  best  bid  and  offer. 

Central  Processing  Cycles — OptiMark's 
Matching  Algorithm 

At  one  or  more  times  throughout  the 
trading  day,  all  Profiles  (including  the 
Nasdaq  Quote  Montage  Profiles)  will  be 
centrally  processed  by  the  OptiMark 
Matching  Module  operated  by  OptiMark 
Services,  Inc.  to  obtain  the  optimal 
matches  among  Users.  The  maximum 
firequency  with  which  these  "Cycles" 


may  take  place  will  be  every  90  seconds, 
with  no  Cycle  taking  place  prior  to  9:45 
a.m.  EST  or  after  3:45  p.m.  EST.  The 
exact  frequency  of  Cycles  for  any  given 
Nasdaq  security  will  be  determined  by 
Nasdaq,  in  consultation  with  OptiMark, 
based  on  the  general  characteristics  of 
the  security,  the  robustness  of  the 
associated  Profile  flow  over  a  period, 
and  the  current  level  of  interest 
expressed  by  Users. 

The  OptiMark  Matching  Module 
employs  a  sophisticated  computer 
algorithm  that  measures  and  ranks  all 
relevant  mutual  satisfaction  outcomes 
by  matching  individual  coordinates 
from  intersecting  buy  Profiles  with 
those  of  sell  Profiles  for  a  particular 
stock.  The  OptiMark  System  matches 
these  intersecting  Profiles  in  accordance 
with  the  following  eligibility  restrictions 
and  priority  principles: 

1.  Eligibility  Restrictions — ^At 
commencement  of  a  Cycle,  each 
individual  coordinate  with  a  non-zero 
satisfaction  value  from  all  buy  Profiles 
and  all  sell  Profiles  received  by  the 
OptiMark  System  in  a  given  eligible 
security  would  be  grouped  into  the  Buy 
Profile  Data  Base  or  the  Sell  Profile  Data 
Base,  respectively.  Each  individual 
coordinate,  no  matter  how  small  or  large 
in  the  corresponding  size,  from  either 
profile  Data  Base  would  be  eligible  to  be 
matched  with  one  or  more  coordinates 
from  the  other  Profile  Data  Base  and 
would  result  in  one  or  more  Orders,'* 
provided  that: 

1.1.    no  buy  and  see  coordinates 
could  be  matched  in  violation  of  any 
applicable  User  instructions  for  the 
respective  Profiles  including:  (a)  the 
maximum  quantity  associated  with  the 
Profile;  or  (b)  any  boundary  conditions 
restricting  the  aggregate  number  of 
shares  that  may  be  bought  or  sold  at  a 
particular  price  or  size  range;  and 

1.2    no  buy  and  sell  coordinates 
could  be  matched  at  a  price  inferior  to 
that  of  another  coordinate  with  Standing 
(as  defined  below)  that  is  eligible  for 
matching.  A  buy  (sell)  coordinate  has 
Standing  if:  (a)  it  has  a  satisfaction  value 
of  1,  and  (b)  all  coordinates  having  the 
same  price  and  a  smaller  size,  down  to 


"  Proflles  entered  into  the  Application  are 
contingent  expressions  of  interest  to  trade  at  a  range 
of  prices  and  sizas. 


"The  term  Orderslsl  means  one  or  more  orderfs) 
generated  torn  a  Cycle  at  specific  prices  and  sizes 
at  which  execution  immediately  may  occur.  Orders 
in  Eligible  Securities  for  execution  shall  be  in  round 
lots  equal  to  or  greater  than  1.000  shares,  except  for 
Orders  resulting  from  processing  the  Nasdaq  Quote 
Montage  ProPiIes  which  may  be  in  any  round  lot 
size.  Orders  must  be  in  price  incremen.s 
conforming  to  the  requirements  of  Nasdaq  trading 
system  rules  and  system  requirements  applicable  to 
all  Orders  executed  in  Nasdaq.  Such  Orders  shall 
include  the  following  information:  (1)  the  stock 
ticker  symbol;  (2)  a  designation  as  "buy."  "sell 
long,"  "sell  short,"  or  "sell  short  exempt":  and  (3) 
such  other  information  as  may  be  required  by  the 
Board  of  the  Nasdaq  Stock  Market. 


and  including  the  minimum  trading 
increment  (100  shares),  are  included  in 
the  associated  Profile  at  a  satisfaction 
value  of  1.  Also,  each  coordinate  from 
a  Nasdaq  Quote  Montage  Profile  would 
have  Standing.  Alternatively,  no 
coordinate  from  a  Profile  containing  any 
boundary  conditions  restricting  the 
aggregate  number  of  shares  that  may  be 
bought  or  sold  at  a  particular  size  range 
shall  have  Standing.  For  example,  no 
coordinate  from  a  Profile  submitted  by 
a  User  on  an  "all-or-none"- basis  would 
have  Standing. 

2.  Priority  Principles — The  methods 
for  considering  potential  matches 
between  buy  and  sell  coordinates  in  the 
Profile  Data  Bases  would  vary, 
depending  on  whether  both  coordinates 
represent  satisfaction  values  of  1  or  less 
than  1.  As  a  result,  these  would  l>e  two 
separate  stages  of  a  Cycle: 

2.1     Aggregation  Stage.  The 
OptiMark  System  initially  would 
process  eligible  buy  and  sell  coordinates 
in  the  Profile  Data  Bases,  each  with  the 
full  satisfaction  value  of  1  only.  At  this 
stage  of  calculation  ("Aggregation 
Stage"),  smaller-sized  coordinates  may 
be  aggregated  to  build  sufficient  size  to 
be  matched  with  larger-sized 
coordinates  to  generate  Orders  in 
accordance  with  the  following  rules  of 
priority,  subject  to  the  applicable 
eligibility  restrictions: 

(A)  Price  aggressiveness.  A  coordinate 
with  a  more  aggressive  price  [i.e.,  a 
higher  price  for  a  buy  coordinate  and  a 
lower  price  for  a  sell  coordinate)  would 
have  priority  over  coordinates  with  less 
aggressive  prices. 

IB)  Standing.  Among  the  coordinates 
with  the  same  price,  a  coordinate  with 
Standing  would  have  priority  over  all 
other  coordinates  without  Standing. 

(C)  Time  of  entry.  Among  the 
coordinates  with  the  same  price  and 
Standing,  the  time  of  the  entry  of  the 
associated  Profile  would  determine 
relative  priority,  with  earlier 
submissions  having  priority.  All  Profiles 
submitted  by  Users  would  be 
appropriately  time-stamped  with  a 
unique  serial  number  when  received  by 
the  OptiMark  System.  Because  each 
Nasdaq  Quote  Montage  Profile  would  be 
generated  from  the  most  current 
quotation  prevailing  at  the  time  of 
commencement  of  a  Cycle,  the  effective 
time  of  entry  of  a  Nasdaq  Quote 
Montage  Profile  would  be  later  than  that 
of  any  other  Profile  submitted  by  a  User. 

(d)  Size:  Among  the  coordinates  writh 
the  same  price.  Standing  and  time  of 
entry,  priority  would  be  determined  by 
size,  with  larger  sizes  having  higher 
priority. 

2.2.    Accumulation  S*age.  Upon 
completion  of  the  Aggregation  Stage,  the 
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OptlMark  System  would  consider 
potential  matcl^es  between  eligible  buy 
coordinates  and  sell  coordinates  in  the 
Profile  Data  Ba$es  where  one  or  both 
parties  have  a  ^tisfaction  value  of  less 
than  1  but  greater  than  0.  At  this  stage 
of  calculation  {j'Accumulation  Stage"), 
only  those  buy  and  sell  coordinates  with 
the  same  associated  price  an  size  would 
be  matched  to  generate  Orders  in 
accordance  with  the  following  rules  of 
priority,  subject  to  the  applicable 
eligibility  restr^tions. 

(A)  Mutual  satisfaction.  A  potential 
match  with  a  higher  mutual  satisfaction 
value  (the  product  of  the  two 
satisfaction  values)  would  take 
precedence  ovet  other  potential  matches 
with  lower  mutual  satisfaction  values. 

(B)  Time  of  e,  itry  (based  on  the  earlier 
Profile).  Amonj  the  potential  matches 
with  the  same  mutual  satisfaction,  the 
match  with  the  learlier  time  of  entry,  as 
determined  initially  by  the  effective 
time  of  entry  asigned  to  the  earlier  of 
the  buy  and  sell  Profiles  involved  (the 
"earlier  Profile'h,  would  have  priority 
over  other  potential  matches. 

(C)  Size.  Among  the  potential  matches 
with  the  same  i^iutual  satisfaction  and 
time  of  entry  foi'  the  earlier  Profile, 
priority  would  \>e  given  to  the  one  with 
a  larger  size,      j 

(D)  Time  of  entry  (based  on  the  later 
Profile).  Among  the  potential  matches 
with  the  same  rnutual  satisfaction,  time 
of  entry  (for  the  earlier  Profile),  and  size, 
the  match  with  me  earlier  time  of  entry, 
as  determined  tpis  time  by  the  effective 
time  of  entry  assigned  to  the  later  of  the 
buy  and  sell  Profiles  involved  (the  "later 
Profile"),  would  have  priority  over  other 
potential  matches. 

(E)  Price  assignment.  In  regard  to  all 
remaining  ties  l^tween  potential 
matches,  whichl  would  consist  solely  of 
the  coordinates  jfor  a  single  pair  of  buy 
and  sell  Profiled  from  two  Users  that 
may  be  matched  with  the  same  mutual 
satisfaction,  time  of  entry  and  size,  but 
at  different  prices,  priority  would  be 
given  to  the  malch  at  a  price  more 
favorable  to  thejUser  whose  Profile  has 
the  earlier  time  pf  entry.  For  example, 

otential  matches 
price  of  10  and  at  lOVs, 
is  the  earlier  Profile, 
ould  take  place  at  the 
price  of  lOVs.  Tivo  or  more  Profiles  that 
are  entered  intolthe  OptiMark  System 
representing  th^  same  number  of  shares 
may  result  in  e^aecutions  at  differing 
prices  dependir  g  on  the  other 
information  anq  conditions  entered  into 
the  OptiMark  System. 


among  the  last 
remaining  at  th 
if  the  sell  Profil 
then  the  match 


Generation  of  Orders  Resulting  From 
OptiMark  Cycles 

Any  Orders  generated  from  a  Cycle  at 
specific  prices  and  sizes  that  involve  the 
matching  of  any  two  User-submitted 
Profiles,  in  whole  or  in  part,  will  be 
immediately  executed.  The  trade 
between  the  matched  Users  will  be 
transmitted  automatically  through 
Nasdaq's  Automated  Confirmation 
Transaction  Service  ("ACT")  for  trade 
reporting  and  clearing  purposes 
(discussed  more  fully  below). 

Orders  generated  from  a  Cycle  at 
specific  prices  and  sizes  that  involve  the 
matching  of  any  Nasdaq  Quote  Montage 
Profile,  in  whole  or  in  part,  will  be 
immediately  delivered  to  the  relevant 
participant  through  Nasdaq's  existing 
delivery  and  execution  systems,  which 
will  be  adapted  for  this  purpose. 
Currently,  this  means  Nasdaq's  SOES 
and  SelectNet  Systems.  Nasdaq  has 
already  filed  a  proposed  rule  change 
with  the  SEC  that  would,  among  other 
things,  integrate  SOES  and  SelectNet 
into  one  trading  system."  To  facilitate 
the  delivery  and  execution  of  any 
Orders  resulting  from  the  Nasdaq  Quote 
Montage  Profiles,  Nasdaq  intends  to 
employ  these  evolving  trading  systems 
in  the  form  that  they  exist  in  at  the  time 
the  Application  begins  operations.  Any 
Order  transmitted  through  these  means 
to  the  participant's  quote  will  be 
executed,  unless  the  quote  has  been 
executed  or  canceled,  in  whole  or  in 
part,  prior  to  delivery  from  the 
Application.  If  the  quotation  against 
which  the  contra  Profile  was  matched 
has  been  executed  or  canceled,  in  whole 
or  in  part  prior  to  delivery  from  the 
Application,  the  Orders  generated  by 
the  Application  shall  be  canceled 
without  imposing  any  liability  against 
the  displayed  quotation.  In  the  case  of 
any  Orders  delivered  from  the 
Application  to  any  UTP  Plan  Exchange 
Specialist,  those  executed  by  the 
Exchange  shall  be  considered  executed 
and  reported  on  such  Exchange.'* 

Clearance  and  Settlement 

As  indicated  above,  transactions  that 
result  from  matches  through  the 
Application  will  be  cleared  using 
Nasdaq's  post-execution  service,  ACT. 
Accordingly,  final  locked-in  trades  will 
be  forwarded  to  the  National  Securities 
Clearing  Corporation  ("NSCC")  in  the 
ordinary  course,  and  will  clear  and 
settle  regular  way  through  NSCC  as 
would  any  other  Nasdaq  transaction.  All 
Users  will  receive  a  report  of  any 


"  See  Securities  Exchange  Act  Release  No.  39718 
(March  4. 1998)  63  FR  12124  (March  12.  1998). 

'<  See  proposed  NASD  Rule  4994(a).  Order 
Execution,  Reporting  and  Clearing. 


execution  resulting  from  processing  the 
Profiles  submitted  by  them  (including 
any  execution  resulting  against  a 
displayed  quotation)  as  soon  as  possible 
after  the  executive  takes  place.  Non- 
member  Users  will  have  the  option  of 
re-allocating  for  clearing  purposes  all  or 
a  portion  of  any  execution  to  another 
broker  by  the  end  of  the  trading  day.  A 
Designated  Broker  generally  will  be 
notified  promptly  after  the  close  of  the 
trading  day  to  the  extent  it  has  been 
allocated  for  clearing  purposes  smy 
transaction  resulting  from  a  Profile 
submitted  by  a  non-member  User 
sponsored  by  that  Designated  Broker. 

In  the  comparison,  clearance  and 
settlement  process,  although  the  specific 
identify  of  the  counterparties  to  a 
particular  trade  will  be  temporarily 
masked  until  4:30  p.m.  of  the  trade  day, 
the  Designated  Broker  that  agreed  to 
sponsor  a  User  in  the  Application  is 
fully  responsible  for  the  clearance  and 
settlement  of  that  trade.  Nasdaq  and  the 
operator  of  the  Application  are  not 
responsible  for  either  the  User  or 
another  Designated  Broker  failing  to  pay 
for  or  to  deliver  the  securities  traded 
through  this  facility.  Further,  the  NASD, 
Nasdaq  and  any  other  NASD  subsidiary 
or  affiliate,  and  the  operator  of  the 
OptiMark  Matching  Module  are  not 
deemed  parties  to  or  participants  in,  as 
principal  or  as  agent,  any  trade  that  may 
occur  through  the  Application.  In 
proposed  NASD  Rule  4998(a),  the 
Association  states  that  neither  Nasdaq, 
the  NASD,  nor  any  affiliate,  operator, 
licensor,  or  administrator  of  the 
OptiMark  Matching  Module  may  be 
held  responsible  for  any  damages 
arising  from  the  use  of  the  Application. 
In  addition,  proposed  NASD  Rule 
4998(b)  states  that  neither  Nasdaq,  the 
NASD,  nor  any  affiliate,  operator, 
licensor,  or  administrator  of  the 
Application  makes  any  express  or 
implied  warranties  with  respect  to  any 
resuhs  that  a  User  or  Designated  Broker 
using  the  Application  may  expect. 
Paragraph  (b)  of  proposed  NASD  Rule 
4994  clearly  states  that  responsibility  for 
clearance  and  settlement  remains  with 
the  Designated  Broker.  The  User  and 
Supplemental  Account  Agreements  that 
each  party  must  sign  prior  to  entering  a 
Profile  into  the  Application  likewise 
make  clear  that  the  responsibility  for 
clearance  and  settlement  lies  with  the 
Designated  Broker,  and  that  the 
Designated  Broker  must  evaluate  the 
ability  of  Users  to  settle  trades  when  it 
authorizes  a  User  to  submit  Profiles 
under  its  sponsorship. 

Finally,  trades  executed  through  the 
Application  will  not  be  subject  to  NASD 
Rule  11890,  regarding  clearly  erroneous 
trades.  Due  to  the  complexity  of  Profile 
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matches,  it  would  be  very  difficult  to 
allow  a  single  party  to  request  that  its 
part  of  a  matched  set  of  Profiles  be 
withdrawn  from  a  match  after  the  fact. 
Attempting  to  delete  a  Profile  that  is 
part  of  a  match  could  require  an  entire 
match  to  be  re-constructed  and  create  a 
chain  reaction  of  broken  matches.  The 
Application  will  require  parties  entering 
Profiles  to  agree  that  once  matched, 
their  Profiles  cannot  be  deemed  to  be 
erroneously  entered.  Consequently, 
Nasdaq  seeks  to  amend  Rule  11890  to 
make  clear  that  the  Rule  cannot  be  used 
by  any  Application  User  as  a  means  to 
break  a  trade  resulting  fi-om  an 
OptiMark  match,  i' 

Trade  Reporting,  Short  Sales,  and  Halts 

Like  other  executive  services 
provided  by  Nasdaq,  a  public  trade 
report  will  be  immediately  disseminated 
by  Nasdaq  for  any  executions  resulting 
from  the  Nasdaq  Application.  These 
trade  reports  will  be  reported  on  behalf 
of  the  sell  side  party  to  the  trade.  The 
report  for  any  resulting  transaction  will 
not  be  distinguished  on  the  public  tape 
fit)m  any  other  trade  reported  through 
Nasdaq.  SEC  Transaction  Fees  (Section 
31  Fees)  ^^  apply  and  will  be  charged 
against  the  sellers). 

With  respect  to  the  NASD'  short  sale 
rule.  Rule  3350,  which  applies  to 
Nasdaq  National  Market  securities,  the 
OptiMark  Match  Module  will  be 
programmed  to  capture  the  bid  price 
direction  at  the  commencement  of  every 
Cycle,  as  well  as  the  short  sale  status  of 
every  Profile  entered  [i.e.,  whether  it  is 
marked  short,  and  whether  or  not  it  is 
exempt).  It  will  exclude  any  Profile  that 
could  result  in  a  match  and  execution 
of  any  transaction  in  a  Nasdaq  National 
Market  security  that  would  be 
prohibited  by  the  short  sale  rule.*' 

Nasdaq  will  suspend  within  the 
Application  any  activity  in  any  security 
that  is  subject  to  a  trading  halt  or 
suspension  pursuant  to  NASD  or  SEC 
rules,  Nasdaq  Market  Emergency  Rules, 
or  if  deemed  necessary  for  the 
protection  of  investors  or  to  preserve 
system  capacity  and  integrity. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent -with  the 
provisions  of  Section  15A(b){6)*8  and 
Section  llA^^  of  the  Act.  Section 


"Telephone  conversation  between  Eugene 
Lopez.  Vice  President,  Trading  and  Market 
Services,  Nasdaq  and  David  Sieradzici,  Special 
Counsel,  Division,  Commission,  on  December  22, 
1998. 

'•15U.S.C.  78ee. 

"  See  proposed  NASD  Rule  4995.  Short  Sale  In 
the  Nasdaq  Application. 

"15U.S.C.  78o-3(b)(6). 

"•15U.S.C.  78k-l. 


15A(b)(6)  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  15A(b)(6) 
further  requires  that  such  rules  not  be 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

Section  llA(a)(l)  sets  forth  findings 
of  Congress  that  new  data  processing 
and  communications  techniques  create 
the  opportunity  for  more  efficient  and 
effective  market  operations.  Section 
llA(a)(l)(C)  states  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  securities;  (4)  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors  orders 
to  be  executed  without  the  participation 
of  a  dealer. 

The  Application  takes  advantage  of 
new  data  processing  and 
communications  techniques  to  create 
the  opportunity  for  a  more  efficient 
market  in  the  trading  of  Nasdaq 
securities.  It  will  enhance  opportunities 
for  investors  by  providing  an  alternative 
method  to  receive  the  best  available 
price  in  the  marketplace,  obtain  price 
improvement,  and  reduce  trading  costs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  publication  of  this 
notice  in  the  Federal  Register  or  within 
such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-85  and  should  be 
submitted  by  January  26, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated  - 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  99-75  Filed  1-4-99;  8:45  am] 
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File  No.  SR-NASD- 


Self-Regulatoiy  Organizations;  Notice 
of  Piling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Reduction  of 
Fee  for  the  Regulatory  Element  of  the 
Securities  Industry  Continuing 
Education  Program 

December  28, 19^8. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"  1  and  Riile  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  December 
21, 1998,  the  I^tional  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  regulatrtry  subsidiary,  NASD 
Regulation,  Ina  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  (hange  as  described  in 
Items  I,  n,  and  )II  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  The  Commission  is 
pubUshing  thiaj  notice  to  solicit 
comments  on  t|ie  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tlte  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  the  amend 
Schedule  A  of  the  NASD  By-Laws  to 
reduce  the  sessiion  fee  for  the  Regulatory 
Element  of  the  ISecurities  Industry 
Continuing  Education  Program 
("Program")  uijder  NASD  Rule  1120  and 
to  correct  a  cro^s-reference  to  the 
NASD's  continuing  education  rule. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Schedule  A  to  ihe  NASD  By-Laws 


Section  2— F( 


(k)  There  shs  11  be  a  session  fee  of 
[$75.00]  $65.00  assesed  as  to  each 
individual  who  is  required  to  complete 
the  Regulatory  Element  of  the 
Continuing  Edi  ication  Requirements 
pursuant  to  [th  i  provisions  of  Part  XII 
of  Schedule  "q"  of  the  By-Laws]  Rule 
1120. 


>15U.S.C78»(b[l). 
»17CFR240.19h-4. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  session  fee 
charged  for  the  Program  under  NASD 
Rule  1120,  effective  January  1,  1999. 
The  Program  was  established  in  1994  by 
the  Securities  Industry/Regulatory 
Council  on  Continuing  Education 
("Council").  The  Council  comprises  six 
self-regulatory  organizations  ("SROs")  ^ 
and  thirteen  broker-dealers  to  represent 
the  interests  and  needs  of  a  wide  cross- 
section  of  the  securities  industry.  The 
Program  was  not  intended  to  generate 
revenue.  The  Coimcil  has  voted  to 
reduce  the  Program  fee  from  $75  to  $65 
because  the  Council  has  determined  that 
the  revenue  generated  by  the  reduced 
fee  will  be  sufficient  to  maintain  the 
Program.  The  Council  will  reassess  the 
fee  structiu^  each  year  in  order  to 
ensure  that  the  existing  fee  is  consistent 
with  the  costs  of  operating  the  program. 
The  NASD  proposes  to  amend  Section 
2(k)  of  Schedule  A  of  the  NASD  By- 
Laws  to  reflect  the  agreed  upon  fee  and 
to  correct  a  cross-reference  to  the 
NASD's  continuing  education  rule. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,*  which  require,  among  other 
things,  that  the  Association's  rules  must 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 


'The  SROs  include  the  American  Stock 
Exchange:  Chicago  Board  Options  Exchange. 
Incorporated;  Municipal  Securities  Rulemaking 
Board:  NASD;  New  York  Stock  Exchange,  Inc.;  and 
Philadelphia  Stock  Exchange.  The  Commission  and 
the  North  American  Securities  Administrators 
Association  have  each  assigned  liaisons  to  the 
Council. 

*  15  U.S.C.  78o-3(b)(5). 


which  the  Association  operates  or 
controls.  The  NASD  believes  that  the 
reduced  fee  is  fair  in  that  it  will  enable 
the  Program  to  be  maintained  on  a 
revenue  neutral  basis. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  biu'den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  EfiFiectiveness  of  the 
Proposed  Rule  Change  and  timing  for 
Conunission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act,5  and  Rule 
19b-4(e)(2)  6  thereunder,  in  that  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  NASD.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
siunmarily  abrogate  such  nile  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.' 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  foregoing  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


» 15  U.S.C.  78s(b)(3)(A)(ii). 

•17CFR240.19b-»(e)(2). 

'  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  information.  15  U.S.C.  78c({l. 
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the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-95  and  should  be 
submitted  by  January  26,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-76  Filed  1-4-99;  8:45  am] 

BILUNO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40853;  File  No.  SR-NASD- 
98-67] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  Nos.  1  and  2, 
and  Order  Granting  AcceleratM 
Approval  to  Amendment  No.  5  Thereto, 
by  the  National  Association  of 
Securities  Dealers,  inc.  Relating  to 
Amendments  to  NASD  Membership 
and  Registration,  Investigation  and 
Sanctions,  Conduct  and  Code  of 
Procedure  Rules 

December  28, 1998. 

I.  Introduction 

On  August  7, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
regulatory  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation")  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  the 
NASD  Membership  and  Registration, 
Investigation  and  Sanctions,  Conduct 
and  Code  of  Procedures  rules.  The 
proposed  rule  change  was  amended  on 
August  17,  1998,^  and  further  amended 
on  August  26, 1998.*  These 
amendments  both  clarified  and 
corrected  the  language  of  the  proposal. ^ 


»17CFR2O0.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

» 17  CFR  240.1 9b-4. 

'  Letter  from  Joan  C.  Conley,  Secretary.  NASD 
Regulation  to  Kalherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  SEC.  dated  August  17, 1998 
("Amendment  No.  1"). 

♦  E-mail  from  Eric  Moss,  Attorney.  NASD 
Regulation  of  Mandy  Cohen,  Attorney,  Division, 
SEC.  dated  August  26. 1998  ("Amendment  No.  2"). 

'  In  addition,  on  September  25, 1998  and  October 
30, 1998.  NASD  Regulation  filed  nonstantive 
amendments  granting  extensions  of  time  for 
Commission  action.  See  Letters  from  Eric  Moss, 
Attorney.  N.\SD  Regulation  to  Katherine  A. 
England,  Assistant  Director.  Division,  SEC.  dated 
September  25. 1998  and  October  29.  1998 
("Amendment  No.  3  and  Amendment  No.  4," 


On  November  13,  1998, »  the  NASD 
further  amended  the  proposal,  to 
respond  to  suggestions  in  a  comment 
letter.  7  8 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  3,  1998.^  One 
comment  letter  was  received  on  the 
proposal.  1°  This  Order  approves  the 
proposed  rule  change,  as  amended  and 
grants  accelerated  approval  to 
Amendment  No.  5  to  the  proposed  rule 
change.** 

II.  Background 

In  November  1994,  the  NASD  Board 
of  Governors  appointed  the  Select 
Committee  on  Structure  and 
Governance  ("Select  Committee")  to 
review  the  NASD's  corporate 
governance  structure  and  to  recommend 
changes  to  enable  the  NASD  to  better 
meet  its  regulatory  and  business 
obligations,  including  its  oversight  of 
the  Nasdaq  market. 

On  August  8, 1996,  the  Commission 
issued  an  order  pursuant  to  Section 
19(h)(1)  of  the  Act  >2  ("SEC  Order").*^ 


respectively).  On  December  22,  1998,  the  NASD 
Tiled  another  non-substantive  amendment  changing 
the  effective  date  of  the  proposed  rule  change  to  30 
days  after  publication  of  the  proposal  in  the  NASD 
Notices  to  Members.  Letter  from  Alden  S.  Adkins, 
Sr.  Vice  President  and  General  Counsel.  NASD 
Regulation  to  Katherin  A.  England,  Assistant 
Director,  Division,  SEC,  dated  December  22. 1998 
("Amendment  No.  6"). 

"Letter  from  Alden  S.  Adkins,  Sr.  Vice  President 
and  General  Counsel,  NASD  Regulation  to 
Katherine  A.  England.  Assistant  Director.  Division. 
SEC,  dated  November  10.  1998  (Amendment  No. 
5"). 

'This  comment  letter  is  more  fully  discussed 
below  in  Section  IV,  Comments  and  Besponses, 
See.  Letter  from  Anne  C.  Flannery  and  Ben  A. 
Indek,  Morgan  Lewis  &  Bockius.  LLP.  to  Jonathan 
G.  Katz.  Secretary.  SEC.  dated  October  6. 1998 
("Flannery  Letter"). 

"The  NASD  again  agreed  to  extend  the  time  for 
Commission  action  by  letter  from  Eric  Moss,  Office 
of  General  Counsel,  NASD  Regulation  to  Katherine 
A.  England,  Assistant  Director,  Division.  SEC.  dated 
November  30.  1998. 

''  Securities  Exchange  Act  Release  No.  40378 
(August  27,  1998),  63  FR  47064  (September  3. 
1998).  Amendment  Nos.  1  and  2  were  included  in 
this  release. 

^°  See  supra  note  7.  and  infra  Section  IV, 
Comments  and  Responses. 

"The Commission  also  solicits  comments  on 
Amendment  No.  5.  Amendment  Nos.  3  and  4, 
which  extend  the  time  for  Commission  action,  are 
non-sustantive,  and  therefore  do  not  require 
publication  for  notice  and  comment.  Ainendment 
No.  6  is  also  non-substantive,  and  therefore  does 
not  require  publication  for  notice  and  comment. 

'M5  U.S.C.  78s(h)(l). 

'^Securities  Exchange  Act  Release  No.  37538 
(August  8,  1996),  SEC's  Order  Instituting  Public 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  In  the  Matter  of 
the  National  Association  of  Securities  Dealers,  Inc. 
Administrative  Proceeding  File  No.  3-9056.  Section 
21(a)  of  the  Act  is  set  forth  at  IS  U.S.C.  78u(a). 

'*SEC,  Report  and  Appendix  to  Report  Pursuant 
to  Section  21(aJ  of  the  Securities  Exchange  Act  of 


including  fourteen  undertakings 
("Undertakings"),  and  a  related  report 
pursuant  to  Section  21(a)  of  the  Act 
("21(a)  Report").**  In  these  documents, 
the  Commission  indicated  that  the 
NASD  had  not  complied  with  its  own 
rules  and  had  failed  to  satisfy  its  self- 
regulatory  obligations  under  the  Act  to 
enforce  such  rules  and  the  federal 
securities  laws.  Shortly  thereafter, 
following  the  recommendations  of  the 
Select  Committee,  the  NASD  proposed 
to  reorganize  its  corporate  structure.  The 
NASD  retained  ultimate  policymaking, 
oversight,  and  corporate  authority  as  the 
parent  holding  company  and  statutory 
self-regulatory  organization,  while 
granting  substantial  deference  to  the 
operating  subsidiaries  in  the  areas  of 
their  respective  jurisdictions.  Nasdaq 
was  given  sole  responsibility  to  operate 
and  oversee  the  Nasdaq  market  and 
other  over-the-counter  markets,  while 
NASD  Regulation  was  given 
responsibility  for  regulation  and 
member  and  constituent  services.  The 
Rules  of  the  Association  ("Rules"), 
including  those  sections  governing  the 
conduct  and  review  of  disciplinary 
proceedings,  member  admissions 
procedures  and  denial  of  access 
decisions,  were  substantially  revised. 
The  revisions  to  the  corporate  structure 
were  first  proposed  and  adopted  in  mid- 
1996  and  were  approved  by  the 
Commission  on  August  7, 1997," 
Additional  revisions  to  the  corporate 
structure  were  approved  on  November 
14, 1997, *«  and  in  the  months 
following,*^  while  various  other 
proposals,  including  revision  of  the 
procedures  governing  the  automated 
systems,  are  still  pending.*^  The 
proposed  amendments  supplement 
previous  changes  to  the  Rules  of  the 
Associations  adopted  in  response  to  the 
SEC  Order  and  related  documents. 


publication  for  notice  and  comment.  Amendment 
No.  6  is  also  non-substantive,  and  therefore  does 
not  require  publication  for  notice  and  comment. 

"15  U.S.C.  78s(h)(l). 

■^Securities  Exchange  Act  Release  No.  37538 
(August  8.  1996).  SEC's  Order  Instituting  Public 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions,  In  the  Matter  of 
the  National  Association  of  Securities  Dealers,  Inc. 
Administrative  Proceeding  File  No.  3-9056.  Section 
21(a)  of  the  Act  is  set  forth  at  IS  U.S.C.  76u(a). 

<*SEC,  Report  and  Appendix  to  Report  Pursuant 
to  Section  21(a)  of  the  Securities  Exchange  Act  of 
1934  Regarding  the  NASD  and  the  Nasdaq  Stock 
Market  (August  8,  1996). 

1' Securities  Exchange  Act  Release  No.  38908 
(August  7.  1997)  62  FR  43385  (August  13.  1997) 
(File  No.  SR-NASD-97-28). 

'"Securities  Exchange  Act  Rc'ease  No.  39326 
(November  14.  1997)  62  FR  623K=  (November  21. 
1997)  (File  No.  SR-NASD-97-711. 
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III.  Description!  of  the  Proposal 

NASD  Regulation  is  proposing 
changes  to  the  Rules  of  the  Association 
that  include:  {A)  the  amendment  and 
consolidation  olf  certain  non-summary 
procedures  in  the  Rule  9510  Series, 
including  thos0  related  to  failure  to 
provide  information,  statutory 
disqualification  and  failure  to  pay  dues 
and  fines;  (B)  the  streamlining  of  default 
decisions,  by  measures  including  the 
consolidation  of  various  procedures  into 
a  single  rule  seijies  and  the  revision  of 
res;  (C)  the  modification 
;  requirements  for 
erials;  (D)  the  refinement 
of  certain  elements  of  the  Association's 
non-summary  disciplinary  processes, 
including  amendment  of  complaints 
and  the  introdiition  of  new  evidence 
upon  review;  (H)  the  revision  of  various 
procedural  technicalities,  including  the 
issuance  of  decisions  in  settled  cases, 
the  effective  dai  e  of  certain  sanctions, 
and  several  othi  srs. 

A.  Refinement  itf  Non-Summary 
Procedures 

According  to  NASD  Regulation,  in  a 
summary  proceeding,  the  Association 
may  impose  a  suspension,  limitation,  or 
prohibition  before  holding  a  hearing.  In 
a  non-summaryi  proceeding,  a 
respondent  is  given  notice  and  an 
opportunity  for  a  hearing  before  the 
Association  takes  any  action  against  a 
respondent.  In  this  proposal,  the  NASD 
has  reorganized]  and  simplified  its  rules 
by  grouping  prdcedures  by  type — a 
"summary  proceeding"  or  a  "non- 
summary  proceteding" — rather  than  by 
the  issue  or  malfeasance  addressed  by 
the  particular  rule. 

1.  Denials  of  Aocess,  Failure  To  Pay 
Arbitration  or  Settlement  Awards  and 
Imposition  of  Pfe-Use  Advertising 
Requirements 

As  approved  today,  the  Rule  9510 
Series  will  be  simplified  by  deleting 
certain  non-surnmary  proceedings, 
consolidating  them  with  other  rules, 
and  by  replacing  certain  current 

simpler  measures 
j  parts  of  the  Rules.  This 
1  the  scope  of  the  Rule 
I  removes  redundant 
provisions.  As  revised,  this  series  will 
govern  summar  r  proceedings 
authorized  by  Section  15A(h)(3)  of  the 
Act,  including  Statutory  disqualification 
and  failure  to  provide  information;  and 
non-summary  proceedings  imposing 
suspension  or  cancellation  for  failure  to 
comply  with  anj  Association  arbitration 
award  or  a  settlement  agreement, 
limitation  or  denial  of  access  to 
Association  sysjems,  such  as  the  Nasdaq 


procedures  wit 
located  in  other 
proposal  refine^ 
9510  Series  anc 


workstation,  and  an  advertising  pre-use 
filing  requirement.!^  Finally,  the  rule 
series  will  be  amended  to  clarify  that 
the  Association  may,  rather  than  shall, 
initiate  non-summary  proceedings,  to 
more  accurately  reflect  the  NASD's 
prosecutorial  discretion.^** 

2.  Suspension  and  Cancellation  for 
Failure  To  Provide  Information 

a.  Procedural  Changes,  the  procedures 
addressing  a  member  or  associated 
person's  failure  to  provide  requested 
information  are  currently  located  in 
both  the  Rule  9510  and  8220  Series.  As 
proposed,  these  sections  will  be 
consolidated  in  a  revised  Rule  8220 
Series. 

Currently,  the  Rule  8220  Series 
authorizes  the  national  Adjudicatory 
Council  ("NAC")  to  initiate  a 
suspension  proceeding  for  failure  to 
provide  requested  information,  while 
the  Rule  9510  Series  authorizes  the 
Association  staff  to  initiate  similar 
action  for  the  same  purpose.  As 
amended,  only  the  Department  of 
Enforcement  of  NASD  Regulation, 
acting  under  Board-delegated  authority, 
will  be  responsible  for  initiating  these 
proceedings,  and  will  be  designated  as 
a  party  in  the  subsequent  proceedings.^' 
NASD  Regulation  points  out  that  this  is 
consistent  with  the  Department  of 
Enforcement's  authority  in  disciplinary 
proceedings  governed  by  the  rule  9200 
Series.2^ 

The  proposed  changes  to  the  Rule 
8220  series  amend  several  hearing 
procedures.  First,  under  proposed  Rule 
8222(a),  a  member  or  associated  person 
may  file  a  request  for  hearing  directly 
with  the  NASD  Regulation  Office  of 
General  Counsel,  that  is  responsible  for 
arranging  such  hearings,  rather  than  the 
NAC,  as  currently  required. 

Second,  proposed  Rule  8222(b)(1) 
expands  the  pool  of  persons  eligible  for 
serving  on  the  subcommittee  conducting 


"Securities  Exchange  Act  Release  No.  39470 
(December  19. 1997).  62  FR  67197  (December  30. 

1997)  (File  No.  SR-NASD-97-81);  Securities 
Exchange  Act  Release  No.  39483  (December  22, 
1997).  63  FR  117  (January  2.  1998)  (File  No.  SR- 
NASD-97-90);  Securities  Exchange  Act  Release  No. 
39494  (December  29.  1997),  63  FR  586  (lanuary  6. 

1998)  (File  No.  SR-NASD-97-97);  Securities 
Exchange  Act  Release  No.  39671  (February  17, 
1998),  63  FR  9893  (February  26.  1998)  (File  No.  SR- 
NASD-98-13);  Securities  Exchange  Act  Release  No. 
40213  (July  15,  1998),  63  FR  39619  (July  23. 1998) 
(File  No.  SR-NASD-98-36);  Securities  Exchange 
Act  Release  No.  40026  (May  26,  1998).  63  FR  30789 
(June  5.  1998)  (File  No.  SR-NASD-97-34); 
Securities  Exchange  Act  Release  No.  40252  (July  23, 
1998),  63  FR  40759  (July  30.  1998)  (File  No.  SR- 
NASD-9B-46). 

'•See,  e.g..  File  No.  SR-NASD-98-88  (revising 
listing  and  delisting  procedures). 

"Proposed  Rule  9511.  The  pre-use  advertising 
requirements  are  set  forth  in  proposed  Rules  2210 
and  2220 


the  hearings.  Previously,  only  former 
members  of  the  NASD  Regulation  Board 
of  Directors,  and  the  NASD  Board  of 
Directors  could  serve  with  current  and 
former  NAC  members  on  the 
subcommittee.  The  proposal  adds 
current  members  of  these  boards  to  the 
pool.  At  least  one  member,  however, 
will  have  to  be  a  curreht  NAC  member. 

Third,  proposed  Rule  8222(b)92) 
lengthens  the  period  during  which  a 
hearing  must  be  held,  from  20  to  30 
days.  NASD  Regulation  represents  that 
20  days  is  not  sufficient  time  to  find 
panelists  and  coordinate  the  schedules 
of  the  panelists,  the  parties,  and  their 
attorneys.  NASD  Regulation  asserts  that 
the  increased  time  period  will  not 
prejudice  the  member  or  associated 
person  because  once  a  hearing  is 
requested,  a  suspension  or  cancellation 
is  stayed  pending  completion  of  the 
proceeding. 

Fourth,  Rule  8222(b)(3),  as  amended 
by  the  proposal,  will  allow  the 
Association  to  withhold  certain 
privileged  documents,  such  as  attorney 
work  product.*^ 

Fifth,  the  proposed  Rule  8222(b)(7) 
requires  that  any  additional  information 
required  by  a  hearing  subcommittee  be 
distributed  to  the  parties  not  less  than 
one  business  day  before  the 
subcommittee  renders  its  decision. 

Finally,  the  Rule  8220  Series  is 
revised  to  require  service  by  overnight 
commercial  courier.  NASD  Regulation 
believes  this  will  ensure  efficient 
service. 

b.  Call  for  Review.  Proposed  Rule 
8223(b)  revises  the  call  for  review 
process  by  placing  the  authority  to 
conduct  a  review  with  a  review  panel, 
rather  than  the  hill  NASD  Board.  NASD 
Regulation  believes  the  proposed  rule 
change  will  permit  suspension  or 
cancellation  proceedings  to  be 
concluded  in  a  more  timely  manner. 
The  NASD  Board  Executive  Committee 
is  a  smaller  body  designed  to  meet  on 
an  as-needed  basis  and  can  convene 
more  easily  than  the  NASD  Board.  A 
review  by  the  NASD  Board  is  generally 
deferred  until  the  next  NASD  Board 
meeting,  which  could  be  as  much  as  two 
months  later.  ^4  The  review  panel  in 
most  cases  could  conveniently  arrange 
its  review  around  the  Executive 
Committee  meetings  because  most  of  the 
participants  would  be  the  same. 

The  ability  of  any  Governor  to  call  the 
proceeding  for  review  remains  intact. 
The  review  panel  will  be  composed  of 


2^ The  confidential  documents  are  listed  in  Rule 
9521.  This  provision  is  based  upon  a  provision 
currently  found  in  Rule  9514(e). 

"  The  NASD  Board  generally  meets  every  two 
months. 
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the  members  of  the  NASD  Board 
Executive  Committee  and  the  Governor 
who  called  the  proceeding  for  review. 
The  Governor  who  called  the  review 
would  serve  in  lieu  of  an  Executive 
Conunittee  member  who  has  the  same 
classification  (Industry,  Non-Industry, 
or  Public)  as  the  calling  Governor. 
NASD  Regulation  states  that  it  would 
design  procedures  for  selecting  the 
Executive  Committee  member  excused 
in  such  a  way  to  prevent  his  or  her 
exclusion  from  every  panel. 

NASD  Regulation  believes  the  review 
panel  composition  is  also  consistent 
with  the  SEC  Order  because  a 
respondent  in  a  proceeding  will  still 
have  the  benefit  of  a  balanced  body 
conducting  the  review.  Pursuant  to 
NASD  By-Laws,  as  revised  to  be 
consistent  with  the  SEC  Order,  the 
NASD  Board  Executive  Committee  must 
reflect  the  percentages  of  Non-Industry 
and  Public  Governors  on  the  NASD 
Board.  The  percentage  would  be 
maintained  on  the  review  panel  by 
having  the  Governor  initiating  the  call 
for  review  serve  as  a  substitute  for  an 
Executive  Committee  member  of  the 
same  classification. 

c.  Reinstatement  Provisions.  The 
reinstatement  provisions  set  forth  in 
proposed  Rule  8225  are  amended  to 
provide  that  requests  to  terminate  a 
suspension  should  be  filed  with  the 
Department  of  Enforcement.  If  the 
Department  of  Enforcement  denies  the 
request,  a  further  request  for  relief  may 
be  filed  with  the  NASD  Regulation 
Office  at  General  Counsel.  If  the  request 
is  filed  within  30  days  after  service  of 
the  imderlying  suspension  decision,  the 
review  panel  that  made  the  imderlying 
suspension  decision  shall  render  the 
termination  of  suspension  decision. 
NASD  Regulation  notes  that  the  review 
panel  would  be  most  familiar  with  the 
decision  and  the  issues  during  this 
period.  If  the  request  is  filed  more  than 
30  days  after  service  of  the  underlying 
suspension  decision,  the  NAC  shall 
render  the  termination  of  suspension 
decision.  NASD  Regulation  believes  this 
will  ensure  that  the  review  panel's 
responsibilities  are  concluded  shortly 
after  its  decision  is  rendered  and  will 
not  continue  for  an  indefinite  period. 

d.  Public  Disclosure.  Proposed 
Interpretive  Material  8310-2  provides 
for  the  release  of  disciplinary 
information  to  the  public.  The  proposed 
rule  change  is  amended  to  permit  the 
NASD  to  release  information  about 
suspensions  and  cancellations  imposed 
under  the  Rule  8220  Series,  unless  the 
NAC  determines  otherwise.  NASD 
Regulation  explained  that  the  NAC  may 
determine  not  to  release  such 
information  if  a  member  subject  to  a 


suspension  quickly  cures  the  failure  to 
provide  information  and  the  suspension 
is  quickly  terminated. 

3.  Statutory  Disqualification 

a.  Member  Obligations.  The  proposed 
amendments  clarify  certain  procedures 
and  expedite  statutory  disqualification 
proceedings,  necessary  to  protect 
investors.  Proposed  Rule  9522(b) 
provides  that  a  member  has  an 
independent  obligation  to  initiate  a 
statutory  disqualification  proceeding. 
Proposed  Rule  9522  provides  that  if  a 
member  fails  to  respond  to  a  statutory 
disqualification  notice  by  filing  a 
written  request  for  relief  within  ten 
days,  the  member's  membership  may  be 
canceled  and  the  associated  person's 
registration  may  be  revoked,  unless  an 
extension  of  time  is  granted  by  the  NAC 
for  good  cause  shown. 

b.  Expedited  Review.  Proposed  Rule 
9525  provides  for  expedited  review  of 
statutory  disqualification  proceedings 
when  the  Statutory  Disqualification 
Committee  requests  an  expedited  review 
and  the  NASD  Board  Executive 
Committee  determines  that  such  action 
is  necessary  for  the  protection  of 
investors.  "The  review  panel  shall  be 
composed  of  the  NASD  Board  Executive 
Committee,  except  that  the  Governor 
who  called  the  review  shall  serve  on  the 
review  panel  in  lieu  of  an  Executive 
Committee  member  who  has  the  same 
classification  (Industry,  Non-Industry, 
or  Public)  as  the  Governor.  The 
procedures  for  selecting  the  Executive 
Committee  member  to  be  excused  shall 
be  designed  in  such  a  way  as  to  prevent 
his  or  her  exclusion  from  every  panel. 
NASD  Regulation  believes  this  change 
will  allow  the  eligibility  proceeding  to 
be  concluded  in  a  more  timely  manner 
for  the  protection  of  investors. 

4.  Failure  To  Pay  Dues,  Fines  and  Other 
Penalties 

The  proposed  Rule  9530  Series  sets 
forth  procedures  for  suspending  or 
canceling  the  membership  of  a  member 
or  the  registration  of  an  associated 
person  for  failure  to  pay  fees,  dues, 
assessments,  or  other  charges. 
Procedures  for  such  a  cancellation  or 
suspension  are  currently  set  forth  in 
Rule  9510  Series.  The  proposed  rule 
change  provides  that  the  NASD 
Treasurer  is  authorized  to  initiate  such 
proceedings  by  sending  a  notice  to  the 
member  or  associated  person.  The 
hearing  will  be  conducted  by  a  hearing 
officer,  who  will  be  authorized  to 
suspend  or  cancel  the  membership  of  a 
member  or  the  registration  of  a  person. 
The  hearing  procedures  are  modeled 
after  proposed  Rule  8220  Series. 


The  proposed  rule  change  does  not 
include  a  call  for  review  because, 
according  to  NASD  Regulation,  the 
issues  to  be  resolved  in  this  type  of 
proceeding  are  narrow  and  largely 
administrative.  NASD  Regulation 
believes  that  it  is  more  efficient  to  have 
one  hearing  officer  conduct  the  hearing 
and  render  a  final  decision.  Moreover, 
NASD  Regulation  notes  that  hearing 
officers  are  well-suited  to  resolve  the 
issues  presented  in  hearings  for  failure 
to  pay  fees  due  to  their  training  and 
experience  in  the  NASD's  disciplinary 
proceedings  under  the  Rule  9200  Series 
and  in  non-summary  proceedings  for 
failure  to  pay  arbitration  awards  under 
the  Rule  9510  Series.  Appeal  to  the 
Commission  following  completion  of 
this  proceeding  is  still  available, 
however.^* 

5.  General  Procedures 

The  hearing  and  decision  provisions 
in  proposed  Rule  9514  are  also  revised. 
First,  proposed  Rule  9514(a)(1)  provides 
that  a  member  or  person  who  requests 
a  hearing  must  set  forth  specific  grounds 
for  setting  aside  the  notice  rather  than 
specifying  the  type  of  action  the 
member  seeks  to  reverse  or  oppose  at 
the  hearing.  Second,  the  proposed  rule 
provides  that  a  member  who  receives 
notice  of  an  advertising  pre-filing 
requirement  imder  Rule  2210  or  2220 
has  30  days  to  request  a  hearing. 
Currently,  Rule  9514  does  not  address 
pre-use  filing  requirements  and  any 
request  for  a  hearing  in  a  non-summary 
proceeding  must  be  filed  writhin  seven 
days.  According  to  NASD  Regulation, 
the  additional  time  is  provided  in 
advertising  pre-use  filing  requirements 
because  members  may  need  additional 
time  to  consider  whether  to  comply 
with  or  contest  the  requirements.  Third, 
proposed  Rule  9514(f)(5)  authorizes  the 
Office  of  Hearing  Officers  to  act  as 
custodian  for  non-summary  proceedings 
for  a  failure  to  comply  with  an 
arbitration  award  or  settlement 
agreement  related  to  a  NASD  arbitration 
or  mediation.  Under  Rule  9514(b)(1), 
hearing  officers  serve  as  the  adjudicators 
in  such  proceedings,  and  according  to 
NASD  Regulation,  the  Office  of  Hearing 
Officers  is  the  appropriate  custodian  in 
place  of  the  NASD  Regulation  Office  of 
General  Counsel.  Finally,  proposed  Rule 
9514  has  been  amended  to  contain  cross 
references  to  Rules  2210  and  2220. 

Proposed  Rule  9516  is  amended  to 
provide  that  requests  for  reinstatement 
may  be  made  after  either  a  summary  or 
non-summary  proceeding  imder  the 
Rule  9510  Series.  Curren*.'y, 


"  See  Proposed  Rule  9533. 
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B.  Streamlining 

The  proposec 
9215,9241.9269 
to  clarify  and  ccn 
Code  of  Procedi>re 
provisions,  and 
review  period 
days. 

1.  Consolidatioi  of  Default  Provisions 

Currently,  Ru  e  9269  is  devoted 
exclusively  to  dsfaults  resulting  from  a 
failure  to  appea  •  at  a  hearing.  Defaults, 
however,  also  oocur  as  a  result  of  failing 
to  file  an  answe :  or  as  a  result  of  failing 
to  appear  at  a  pie-hearing  conference. 
The  proposed  amendments  consolidate 
many  of  the  def  lult  provisions  in  Rule 
9269.  Accordini  ly,  proposed  Rule  9269 
will  address  del  lults  resulting  from  a 
failure  to  appea  '  at  a  hearing,  as  well  as 
a  failure  to  ansver  a  complaint  and  a 
failure  to  appea/  at  pre-hearing 
conference. 

The  default  niles  have  also  been 
clarified  by  the  proposed  rule  change. 
Proposed  Rule  «  269(b)  clarifies  that 
default  decision  s  issued  by  hearing 
officers  should  (  ontain  the  same 
information  as  c  ecisions  issued  in 
lubsection  (c)  of 
1269  provides  that  either 
pommittee  or  the  NAC 
I  a  motion  and  a 
cause,  set  aside  a 
Furthermore 
proposed  Rule  9269 


litigated  cases. 
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appealed  within  25  days  after  service  of 

the  decision,  anl  that  sanctions  are 

effective  30  days  after  service  of  the 

decision  (other  Ihan  bars  and 

suspensions  wh  ch  are  effective 

immediately).  T  lese  time  periods  are 


already  set  forth 
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.  are  infrequent,  and 


call 


the  call  decisions  generally  are  made 
within  the  25  day  period.  NASD 
Regulation  believes  that  shortening  the 
call  period  for  default  decisions  is 
practicable,  and  will  have  the  effect  of 
putting  default  decisions  (which  often 
involve  bars  and  expulsions)  into  effect 
sooner. 

C.  Modification  of  Pre-Use  Filing 
Requirements 

In  addition  to  amending  the 
procedures  under  which  pre-use  filing 
requirements  are  imposed,  the  NASD 
also  proposes  to  amend  the  substantive 
provisions  in  Rules  2210(c)(4)  and 
2220(c).  These  rules  require  members  to 
file  advertisements,  sales  literature,  and 
educational  materials  before  they  are 
used.  The  Rules  currently  provide  that 
a  District  Business  Conduct  Committee 
("DBCC")  may  impose  pre-use  filing 
requirements  and  may  conduct  a 
hearing  if  the  member  opposes  the  pre- 
use  requirement.  These  provisions, 
however,  are  consistent  with  the  SEC 
Order  ^e  and  therefore,  have  not  been 
utilized  since  August  1996.  The 
proposed  rule  change  would  vest 
authority  to  impose  a  pre-use  filing 
requirement  solely  with  the  NASD 
Regulation  staff,  specifically  the 
Advertising/Investment  Companies 
Regulation  Department.  Moreover,  any 
hearing  requested  regarding  the 
requirement  would  be  conducted  by  a 
hearing  officer  or  other  adjudicator,  as 
set  forth  in  the  non-summary 
proceedings  of  the  Rule  9510  Series, 
rather  than  by  DBCC. 

D.  Refinement  of  Disciplinary  Process 

1.  Amendment  of  Complaints  Prior  to 
Responsive  Pleadings 

The  proposed  change  to  Rule  9212 
will  enable  the  Department  of 
Enforcement  to  amend  complaints  once 
as  a  matter  of  course,  without  hearing 
officer  approval,  prior  to  the  filing  of 
responsive  pleadings.  The  current  rule 
requires  the  Department  of  Enforcement 
to  file  a  motion  to  amend  any 
complaint,  and  the  hearing  officer  must 
grant  such  motion  before  a  complaint 
can  be  amended.  NASD  Regulation 
notes  that  generally  such  motions  are 
granted  if  filed  before  responsive 
pleadings  are  filed.  NASD  Regulation 
believes  the  motion  requirement  for  the 
first  amendment  can  be  eliminated 
without  unfairness  to  respondents,  and 
that  the  change  is  consistent  with  most 
judicial  practice.^' 


■"■SEC  Order,  supra  note  13. 

"  Amendment  No.  5  notes  that  this  practice  is 
consistent  with  the  Federal  Rules  of  Civil 
Procedure. 


2.  Introduction  of  New  Evidence  Upon 
Review 

Proposed  Rule  9346(b)  would  impose 
a  requirement  that  motions  to  introduce 
new  evidence  in  appealed  or  called 
cases  be  made  within  30  days  of  service 
of  the  index  to  the  record  as  required 
under  Rule  9321.  Rule  9346(b)  currently 
requires  that  motions  to  introduce  new 
evidence  in  a  NAC  proceeding  be  made 
within  30  days  of  service  of  the  notice 
of  appeal  (or  within  35  days  of  service 
of  notice  of  a  call  for  review).  NASD 
Regulations  believes,  however,  that  a 
motion  to  introduce  new  evidence 
generally  can  be  best  made  after  the 
parties  have  received  copies  of  the 
official  index  to  the  record. 

E.  Miscellaneous  Technical  Revisions 

1.  Issuance  of  Decisions  in  Settled  Cases 

Proposed  Rule  9270  establishes  that 
the  issuance  of  decisions,  in  settled 
cases,  is  to  be  done  by  the  General 
Counsel.  Rule  9270  currently  requires 
that  decisions  relating  to  accepted  offers 
of  settlement  be  issued  by  the  Office  of 
Hearing  Officers.  According  to  NASD 
Regulation,  returning  decisions  relating 
to  offers  of  settlement  to  the  Office  of 
Hearing  Officers  after  acceptance  by  the 
NAC  only  introduces  delay  and  the 
possibility  of  error.  Moreover,  NASD 
Regulation  believes  the  proposed  rule 
change  will  clarify  that  the  Hearing 
Officers  do  not  have  authority  to 
approve  offers  of  settlement. 

2.  Effectiveness  of  Sanctions 

The  proposed  amendments  to  Rule 
9360  generally  provide  that  sanctions 
will  continue  to  become  effective  30 
days  after  the  date  of  service  of  the 
decision  constituting  final  disciplinary 
action.  The  date,  however,  will  no 
longer  be  established  by  the  Chief 
Hearing  Officer.  NASD  Regulation  is 
proposing  this  change  because  the  Chief 
Hearing  Officer  plays  no  part  in  the  final 
stages  of  an  appealed  or  called 
disciplinary  proceeding.  Proposed  Rule 
9360  also  incorporated  references  to 
Rules  9349  and  9351  to  clarify  Proposed 
Rule  9360's  applicability. 

3.  Reference  to  National  Adjudicatory 
Council 

NASD  Regulation  is  proposing  to 
amend  definition  (m)  of  Association 
Rule  0120  to  reflect  that  the  NAC  has 
replaced  the  National  Business  Conduct 
Committee  ("NBCC").  The  NAC  is  a 
committee  of  NASD  Regulation  that  acts 
on  behalf  of  the  NASD  Regulation  Board 
of  Directors  with  respect  to  disciplinary 
and  related  procedures. 

NASD  Regulation  noted  that  the  NAC 
replaced  the  NBCC  pursuant  to 
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corporate  reorganization.  The  revisi<m 
to  the  corporate  structure  were 
approved  on  November  14, 1997.'" 
Related  changes  to  the  rules  describing 
the  NAC's  functions  in  disciplinary 
proceedings  and  related  matters  were 
approved  on  December  19, 1997.'* 

4.  Location  of  Testimony 

NASD  Regulation  proposes  to  amend 
Rule  8210  to  clarify  that  Association 
staff  may  specify  the  location  at  which 
a  member,  associated  person,  or  other 
person  subject  to  the  Association's 
jurisdiction  must  testify  for  the  purpose 
of  an  investigation,  complaint, 
examination,  or  proceeding.  NASD 
Regtilation  stated  that  its  authority  to 
specify  a  location  has  been  recently 
questioned  and  beUeves  the  proposed 
nile  change  will  clarify  the 
Association's  authority. 

IV.  Commeats  and  Resptmaes 

The  Commission  received  one 
comment  letter  regarding  the  proposed 
rule  change.^  Overall,  the  commenter 
agrees  with  the  proposed  rules,  but 
believes  the  rules  could  be  improved  or 
supplemented  in  certain  respects. 

A.  Proposed  Rule  9212 

The  Flannery  Letter  suggested 
amending  proposed  Rule  9212. 
Proposed  Rule  9212,  as  originally 
submitted  and  noticed,  sought  to  enable 
the  Department  of  Enforcement 
vmlimited  discretion  to  file  amendments 
to  complaints  before  responsive 
pleadings  have  been  filed.  As  originally 
submitted,  proposed  Rule  9212  would 
have  allowed  the  Department  of 
Enforcement  to  file  imlimited 
amendments  without  hearing  officer 
approval.^*  The  Flannery  L^er 
suggested  that  NASD  Regulation  be 
liinited  to  a  single  amendment  before 
the  filing  of  responsive  pleadings.  The 
Flannery  Letter  noted  that  the  Federal 
Rules  of  Civil  Procedure  limit  parties  to 
one  amendment  of  right  before 
responsive  pleadings  are  filed.  ^2 

NASD  Regulation  agrees  with  die 
Flannery  Letter  and  proposes  to  amend 
proposed  Rule  9212  to  limit  the 
Department  of  Enforcement  to  one 
amendment  as  a  matter  of  coiirse  before 
responsive  pleadings  are  filed. ^^  The 


revised  Ruk  9212(b)  follows.  Additions 
are  itcdicized;  deletions  are  [bnicketedK 

9212.  Complaint  Issuance — 
Requirements,  Service,  Amendment, 
Withdrawal,  and  DocketiBg 


Office  of  Hearing  Officers  shall  promptly 
send  written  notice  of  the  receipt  of  such 
answer  to  all  Parties. 


"Release  No.  34-39326.  supm  note  10. 

''Securities  Exchange  Act  Release  No.  39470 
(December  19, 1997).  62  FR  67297  (December  30. 
1997)  (File  No.  SR-NASD-97-81). 

'^Flannery,  supra  note  9. 

'*  Cumntly,  the  Department  of  Enforcement  must 
move  to  anMnd  any  complaint  and  a  hearing  officer 
must  grant  the  motion  before  the  complaint  can  be 
amended. 

"  See  Federal  Rule  of  Civil  Procedure  15(a). 

"  See  Amendment  No.  5. 


(b)  Amendments  to  Complaint 

The  Department  of  Enforcement  may  file 
and  serve  an  amended  complaint  that 
includes  new  matters  of  foct  or  law  once  as 
a  matter  of  course  at  any  time  before  the 
Respondent  answers  the  complaint. 
Otherwise  (After  the  Respondent  answers], 
upon  motion  by  the  Department  of 
Enforcement,  the  Hearing  Officer  may  permit 
the  Department  to  amend  the  complaint  to 
include  new  matters  of  fact  or  law,  after 
considering  whether  the  Department  of 
Enfsrcement  has  shown  good  cause  for  the 
amendment 

B.  Proposed  Rule  9215 

The  Flannery  Letter  also  suggested 
that  Rule  9215  arguably  could  shorten 
the  time  period  by  which  responsive 
pleadings  are  to  be  filed.  Rule  921S(e) 
sets  forth  the  time  requirements  for 
responsive  pleadings.  Currently,  Rule 
9215(e)  requires  that  upon  amendment 
of  a  complaint,  the  time  for  filing  an 
answer  is  extended  to  14  days  after 
service  of  the  amended  complaint.  The 
commenter  pointed  out  that  this  could 
lead  to  the  respondent  having  less  time 
to  respond  than  they  would  have  been 
allowed  if  the  complaint  had  not  been 
amended." 

NASD  Regulation  agrees  that  Rule 
9215(e)  could  have  the  effect  described 
by  the  commenter.  NASD  Regulation 
responds,  however,  that  this  was  not  its 
intent.  In  response,  NASD  Regulation 
proposes  to  amend  Rule  9215(e)  to 
clarify  that  the  time  period  by  which 
responsive  pleading  are  considered 
timely  shall  not  be  shortened  by  the 
filing  of  an  amended  complaint  by  the 
Department  of  Enforcement.  The  text  of 
proposed  rule  9215(e)  follows. 
Additions  are  italicized:  deletions  are 
[bracketed]. 

9215.  Answer  to  Complaint 

(a)  Form,  Service,  Notice 

Pursuant  to  Rule  9133,  each  Respondent 
named  in  a  complaint  shall  serve  an  answer 
to  the  complaint  on  all  other  Parties  within 
25  days  after  service  of  the  complaint  on 
such  Respondent,  and  at  the  time  of  service 
shall  file  such  answer  with  the  Office  of 
Hearing  Officers  pursuant  to  9135,  9136,  and 
9137.  The  Hearing  Officer  assigned  to  a 
disciplinary  proceeding  pursuant  to  Rule 
9123  may  extend  such  period  for  good  cause. 
Upon  receipt  of  a  Respondent's  answer,  the 


(e)  Extension  of  Time  To  Answer 
Amended  Complaint 

If  a  complaint  is  amended  pursuant  to  Rule 
9212(b],  the  time  for  filing  an  answer  or 
amended  answer  shall  be  the  greater  of  the 
original  time  period  within  which  the 
Respondent  is  required  to  respond,  or 
[extended  to]  14  days  after  service  of  the 
unended  complaint.  If  any  Respondent  has 
already  filed  an  answer,  such  Respondent 
shall  have  14  days  after  service  of  the 
amended  complaint,  unless  otherwise 
ordered  by  the  Hearing  Officer,  within  which 
to  file  an  amended  answer. 


C.  Rule  9268 

Finally,  the  Flannery  Letter  made  a 
recommendation  that  was  unrelated  to 
the  proposed  rule  filing.  The 
recommendation  related  to  the 
determination  of  the  time  p>eriod  when 
a  hearing  panel  shall  complete  a 
decision.  Currently,  Rule  9268(a) 
provides  that  a  hearing  officer  shall 
prepare  a  majority  decision  within  60 
days  of  the  "final  date  allowed  for  filing 
proposed  findings  of  bet,  conclusions  of 
law,  and  post-hearing  briefs,  or  by  a  date 
established  at  the  discretion  of  the  C:hief 
Hearing  Officer."  The  Flannery  L«tter 
contends  that  when  the  60  day  period 
runs  from  a  date  estabUshed  by  the  chief 
hearing  officer,  a  respondent  has  no  way 
of  knowing  when  a  majority  decision 
will  be  rendered.  The  Flannery  Letter 
suggested  that  the  chief  hearing  officer 
inform  the  parties  of  the  date  chosen  to 
begin  the  60  day  period  if  it  is  different 
from  the  final  date  for  all  post-hearing 
filings. 

NASD  Regulation  has  agreed  to  adopt 
a  written  policy  pursuant  to  which  it 
will  send  a  letter  to  respondents 
informing  them  if  a  decision  will  not  be 
prepared  approximately  60  days  after 
receipt  of  the  transcripts  or  post  hearing 
submissions,  whichever  is  later.  NASD 
Regulation  beUeves  that  the  issue  is 
when  the  parties  will  receive  a  decision, 
not  the  starting  date  selected  by  the 
chief  hearing  officer. 

V.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association.^*  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 


>*  An  answer  must  be  served  on  all  of  the  parties 
within  2S  days  of  service  of  the  complaint  Rule 
921S(a). 


"  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C  78c(f). 
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with  the  requirements  of  Sections 
15A(b)(2),  15A(b)(6).  15A(b)(7),  and 
15A(b)(8)ofthe^Act.36 

Section  15A(li)(2)  requires  national 
securities  associations  to  have  the 
capacity  to  enfoktie  compliance  by  their 
members  and  persons  associated  with 
members,  with  the  provisions  of  the 
Act,  the  rules  aid  regulations 
thereunder,  the  rules  of  the  Municipal 
Securities  Ruleipaking  Board,  and  the 
rules  of  the  assdciation. 

Generally,  th^  proposed  rule  change 
modifies  the  disciplinary  procedures  of 
the  Association  to  enhance  its 
membership  oversight  capabilities.  For 
example,  the  proposed  changes  to  Rules 
2210  and  2220  are-use  filing 
requirements,  v^hich  replace  DBCC 
action  with  that)  of  the  NASD  Regulation 
staff,  should  provide  a  more 
independent  anp  unbiased  regulation 
and  oversight  of  these  matters.  The 
proposed  changes  to  Rule  Series  8220  in 
providing  and  clarifying  the  procedures 
applied  when  njembers  or  associated 
person  fail  to  provide  requested 
information  furtjher  the  Association's 
ability  to  deal  With  these  matters. 
Finally,  the  proposed  changes  to  Rule 
9510  Series  in  simplifying  and 
consolidating  thje  disciplinary 
procedures  for  ^mmary  and  non- 
summary  proceedings  similarly  enhance 
the  Association  Is  capacity  and  authority 
to  enforce  the  pfovisions  of  the  Act,  the 
rules  and  regulations  thereunder,  the 
rules  of  the  Municipal  Securities 
Rulemaking  Bodrd,  and  the  Rules  of  the 
Association. 

Section  15A(b)(6)  provides,  among 
other  things,  tha  t  the  Rules  of  the 
Association  mu!  !t  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  ntarket  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 3='  The  proposed  rule 
change  is  consis  tent  with  the  provisions 
of  this  section  b  jcause,  for  example,  the 
changes  to  the  F  ule  9520  Series  should 
enhance  investo  r  protection  by  enabling 
more  rapid  idenltification  of  statutorily 
disqualified  individuals.  The  proposed 
amendments  expressly  identify  a 
member's  obligation  to  initiate  a 
statutory  disquaflification  proceeding  if 
it  or  one  of  its  employees  is  subject  to 
a  statutory  disqualification;  and 
expedite  review  of  statutory 
disqualification  {proceedings  by 
streamlining  th^  process  for  requesting 


"15U.S.C. 
U.S.C  78o-3(b)(7) 
"15U.S.C.  78o-3tb)(6) 


780-3  b)(2);  15  U.S.C.  78t>-3(b)(6);  15 
#id  15  U.S.C  78o-3(b)(8). 


expedited  review.^*  Similarly,  the 
enhanced  statutory  disqualification 
provisions  should  help  to  prevent 
fraudulent  and  manipulative  act  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  ensuring  that 
members  and  associated  persons  are 
qualiHed  and  eligible  for  membership 
and  when  necessary,  seeks  to  ensure 
prompt  disqualiHcation. 

Moreover,  proposed  Interpretative 
Material  8310-2  is  also  consistent  with 
the  provision  of  Section  15A(b)(6) 
because  it  allows  prompt  release  of 
disciplinary  information  to  the  public. 
The  Commission  believes  disseminating 
disciplinary  information  to  the  public 
serves  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and 
protects  investors  and  the  public 
interest  by  acting  as  a  deterrent  to 
violating  the  rules  of  the  Association. 
The  Commission  also  believes  that 
publication  of  disciplinary  information 
also  serves  to  notify  the  public  of  those 
persons  who  have  committed  rule 
violations. 

Section  15A(b)(7)  requires  that 
members  and  persons  associated  with 
members  be  appropriately  disciplined 
for  violation  of  any  provision  of  the  Act, 
the  rules  and  regulations  thereunder, 
the  rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  the  rules  of  the 
association.^*  Proposed  Rule  8220 
Series  provides  for  appropriate 
discipline  for  the  failure  to  provide 
requested  information.  If  a  member  fails 
to  provide  requested  information,  the 
NAC  may  suspend  or  cancel  the 
member.  The  proposed  Rule  9510  Series 
also  provides  for  the  appropriate 
discipline  of  members.  This  series 
governs  certain  summary  and  non- 
summary  proceedings  such  as,  among 
other  things,  summary  proceedings 
authorized  by  Section  15A(h)(3)  of  the 
Act,  non-summary  proceedings  to 
suspend  or  cancel  a  member  for  failing 
to  comply  with  an  arbitration  award,  or 
for  failing  to  meet  qualification 
requirements  or  if  a  member  cannot  be 
permitted  to  continue  to  have  access 
with  safety  to  investors,  creditors, 
members,  or  the  Association.  The 
proposed  rule  change  is  consistent  with 
Section  15A{b)(7)  of  the  Act,  as  shown 
by  these  examples,  because  it  provides 


3«  Under  the  Proposal,  as  approved,  the  Statutory 
DisqualiTication  Committee  can  request  expedited 
review  by  the  NASD  Executive  Committee  if  such 
action  is  necessary  for  the  protection  of  investors. 

"15  U.S.C.  78o-3(b)(7). 


an  appropriate  mechanism  for 
disciplining  members  and  persons 
associated  with  members  for  violations 
of  the  Act,  the  rules  and  regulations 
thereunder,  the  rules  of  the  Municipal 
Securities  Rulemaking  Board,  and  the 
rules  of  the  Association. 

Finally,  Section  15A(b)(8)  of  the  Act 
requires  that  the  rules  of  the  association 
provide  a  fair  procedure  for  the 
disciplining  of  members  and  person 
associated  with  members."*"  The 
proposed  rule  change  is  consistent  with 
the  provisions  of  this  section.  For 
example,  the  review  procedures  of  the 
Rule  8220  Series,  which  addresses  the 
procedure  for  suspending  or  canceling  a 
member  for  failing  to  provide  requested 
information,  have  been  revised  to 
enhance  the  fair  discipline  of  members. 

Currently,  decisions  of  the  appointed 
subcommittee  are  reviewed  by  the  full 
NASD  Board.  Proposed  Rule  8223(b)  is 
revised  to  place  the  review  authority 
with  the  NASD  Board  Executive 
Committee.  The  call  for  review  by  any 
governor,  however,  remains  intact  but  is 
also  revised.  If  a  governor  calls  a 
decision  for  review,  that  governor  shall 
serve  on  the  NASD  Board  Executive 
Committee  to  review  the  decision.  That 
governor  shall  serve  in  place  of  an 
executive  committee  member  who 
shares  the  same  classification  (Industry, 
Non-Industry,  or  Public)  as  the  calling 
governor.  The  Commission  believes  that 
by  having  the  calling  governor  serve  on 
the  review  committee,  the  governor 
should  be  able  to  more  fully  develop 
and  investigate  the  reasons  why  he  or 
she  called  the  decision  for  review. 

The  Commission  also  notes  that  the 
procedure  for  the  calling  governor  to 
serve  on  the  review  panel  ensures  that 
a  balanced  panel  will  conduct  the 
review.  The  percentages  of  executive 
committee  members  remain  intact  as  the 
calling  governor  is  appointed  to  serve  as 
a  substitute  for  an  executive  committee 
member  of  the  same  classification. 
These  revisions  should  provide 
members  with  more  balanced  and  fair 
procedures  for  reviewing  cancellation 
and  suspension  decisions.*' 

In  adoition,  the  proposed  change  of 
the  review  panel  should  also  foster 
fairness  in  disciplinary  proceedings.  By 
placing  the  review  authority  with  the 
NASD  Board  Executive  Committee, 


■•o  15  U.S.C.  78o-3(b)(8) 

'■The  Commission  notes  that  the  changes  in  the 
procedures  of  a  call  for  review  by  a  governor  set 
forth  in  Rule  8223  are  also  proposed  in  Rule  9525. 
Proposed  Rule  9525  addresses  expedited  reviews  of 
statutory  disqualiHcations  and  contains  the  same 
procedures  as  proposed  Rule  8223.  The 
Commission  flnds  that  the  proposed  changes  to 
Rule  9525  are  also  consistent  with  Section 
t5A(b){8)  for  the  reasons  set  forth  above  for 
proposed  Rule  8223. 
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proceedings  should  be  concluded  in  a 
more  timely  manner.  As  NASD 
Regulation  noted,  the  NASD  Board 
Executive  Committee  is  a  smaller  body 
designed  to  meet  on  an  as-needed  basis 
that  can  convene  more  easily  than  the 
NASD  Board. 

Proposed  Rule  9212  is  also  consistent 
with  the  requirements  of  Section 
15A(b)(8).  The  rule  is  amended  to 
provide  that  the  Department  of 
Enforcement  is  entitled  one  amendment 
of  a  complaint,  as  a  matter  of  course, 
before  responsive  pleadings  are  Hied. 
The  Commission  finds  that  this  ensures 
fairness  of  disciplinary  procedures  by 
expediting  pre-hearing  proceedings  by 
deleting  the  requirement  of  hearing 
officer  approval  for  the  first  amendment. 
Respondents  are  also  protected.  By 
requiring  hearing  officer  approval  of  all 
subsequent  amendments,  respondents 
will  not  be  subject  to  unchecked  delays 
caused  by  unlimited  amendments. 

The  proposed  changes  to  the  Rule 
9530  Series  also  help  ensure  that 
disciplinary  procedures  are  fair.  The 
proposed  Rule  9530  Series  sets  forth  the 
procedures  for  suspending  or  canceling 
the  membership  of  a  member  or  the 
registration  of  an  associated  person  who 
fails  to  pay  fees,  assessments,  or  other 
charges.  Under  this  rule  series,  a  hearing 
officer  conducts  the  hearing  and  makes 
the  final  decision  as  to  canceling  or 
suspending  the  membership  of  a 
member  or  the  registration  of  a  person. 
NASD  Regulation  notes  that  there  is  no 
call  for  review  of  a  hearing  officer 
decision  because  the  issues  resolved  are 
narrow  and  largely  administrative. 

The  Commission  finds  that  the 
procedures  set  forth  in  the  proposed 
Rule  9530  Series  promote  fair 
disciplinary  procediu^s.  The  proposed 
rule  change  consolidates  and  clarifies 
the  procedures  for  failure  to  pay  dues, 
assessments,  or  other  charges.  Having 
the  same  hearing  officer  conduct  the 
hearing  and  render  the  decision 
provides  members  with  expedited 
review  and  prompt  resolution  of  claims. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  5  to  the 
proposed  rule  change  before  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.^^  As^iscussed  in 
Section  IV  above,  Amendment  No.  5 
revises  proposed  Rules  9212  and  9215. 
The  amendment  to  proposed  Rule  9212 


<2The  Commission  notes  that  Amendment  Nos.  3 
and  4  are  non-substantive  amendments  granting  the 
Commission  extensions  of  time  to  act  which  do  not 
require  publication  for  notice  and  comment. 
Amendment  No.  6  is  also  a  non-substantive 
amendment  changing  the  effective  date  of  the 
proposed  rule  change  which  does  not  require 
publication  of  notice  and  comment. 


States  that  the  Department  of 
Enforcement  shall  be  able,  once  as  a 
matter  of  course,  to  amend  complaints 
with  hearing  officer  approval  before  a 
respondent  files  an  answer.  The  original 
proposal  allowed  the  Department  of 
Enforcement  unlimited  amendments  to 
complaints  without  hearing  officer 
approval.  The  amended  proposed  rule 
should  prevent  unnecessary  delays  in 
proceedings  and  ensure  fairness  by 
providing  hearing  officer  oversight  of 
multiple  amendments. 

The  amendment  to  proposed  Rule 
9215  provides  that  if  the  Department  of 
Enforcement  amends  a  compliant  the 
respondent  shall  not  be  affected  by  a 
shorter  time  period  in  which  to  answer. 
The  amended  proposal  clarifies  that  the 
respondent  will  either  be  afforded  the 
full  remaining  period  allowed  under 
Rule  9215(a)  or  fourteen  days  from 
service  of  the  amended  complaint, 
whichever  is  greater.  The  amended 
proposed  rule  change  promotes  fairness 
because  it  protects  a  respondent's  ability 
to  adequately  answer  complaints  by 
ensuring  that  he  has  sufficient  time. 

For  these  reasons,  the  Commission 
believes  that  good  cause  exists, 
consistent  with  Section  19(b)  of  the 
Act,*'  to  approve  Amendment  No.  5  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
5.  Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  other  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  No.  SR- 
NASD-98-57  and  should  be  submitted 
by  January  26, 1999. 


VII.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*"  that  the 
proposed  rule  change,  as  amended,  (SR- 
NASI>-98-57)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-77  Filed  1-4-99;  8:45  am) 

BILUNG  CODE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40847;  File  No.  SA-NYSE- 
98-32] 

Self- Regulatory  Organizations;  Notice 
of  Extension  of  the  Comment  Period 
for  the  Proposed  Rule  Change  by  the 
New  York  Stock  Exchange,  Inc. 
Relating  to  Shareholder  Approval  or 
Stock  Option  Plans 

December  28. 1998. 

On  October  13, 1998.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  a  proposed  rule  change, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 '  and 
Rule  19b-4  thereunder,^  to  amend  the 
Listed  Company  Manual  (the  "Manual") 
regarding  the  Exchange's  shareholder 
approval  policy  (the  "Policy")  with 
respect  to  stock  option  and  similar  plans 
("Plans").  A  complete  description  of  the 
proposed  rule  change  is  found  in  the 
notice  of  filing  which  was  published  in 
the  Federal  Register  on  November  16, 
1998.3 

In  response  to  the  solicitation  of 
comments,  the  Commission  received  a 
request  to  extend  the  comment  period.* 
Given  the  public's  interest  in  the 
proposed  rule  change  and  the 
Commission's  desire  to  give  the  public 
sufficient  time  to  consider  the  proposal, 
the  Commission  has  decided  to  extend 
the  comment  period  pursuant  to  Section 
19(b)(2)  of  the  Act.^  Accordingly,  the 


«M5  U.S.C.  78s(bl. 


"  15  U.S.C.  78s(b)(2). 

"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(bl(l) 

»17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  40679 
(November  13,  1998)  63  FR  64304  (November  19. 
1998)("Release")  The  notice  also  solicited  comment 
on  several  specific  issues.  See  Section  IV  of  the 
Release. 

*  See  Letter  from  Sarah  Teslik.  Council  of 
Institutional  Investors,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  November  20. 1998.  As 
originally  noticed,  the  com-^ent  period  expired  on 
December  10.  1998. 

» 15  U.S.C.  78s(b)(2). 
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comment  period  shall  be  extended  until 
January  25,  1999. 

Interested  persons  are  invited  to 
submit  writte^  data,  views,  and 
arguments  coiiceming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  maki4g  written  submissions 
should  file  si)i  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW. 
Washington,  pC  20549.  Copies  of  the 
submission,  a\\  subsequent 
amendments,  ell  written  statements 
with  respect  X6  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  ind  all  written 
communications  relating  to  the 
proposed  rulejchange  between  the 
Commission  a^d  any  person,  other  than 
those  that  majf  be  vnthheld  from  the 
public  in  accofdance  with  the 
provisions  of  i  U.S.C.  552,  will  be 
available  for  i^ispection  and  copying  at 
the  principal  Office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-98-K32  and  should  be 
submitted  by  January  25, 1999. 

For  the  Contmission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Margaret  H.  Mcf  arland. 
Deputy  Secretary. 
(FR  Doc.  9»-21  Filed  1-4-99;  8:45  amj 

HLLMQ  CODE  aOll-OI-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard  | 
[USCQ-1M8^t55] 

Navigation  Safety  Advisory  Council; 
charter  renev«al. 

AGENCY:  Coasti  Guard,  DOT. 
action:  Notice  of  charter  renewal. 

summary:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  Navigation  Safety  Advisory 
Council  (NAVjSAC)  to  remain  in  effect 
for  a  period  ofi2  years  from  December 
1, 1998,  until  December  1,  2000. 
NAVSAC  is  a  federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  Its  purpose  is  to  provide  advice 
and  make  recc^mmendations  to  the  Coast 
Guard  on  matters  relating  to  the 
prevention  of  collisions,  rammings,  and 
groundings,  including  inland  rules  of 
the  road,  inteihational  rules  of  the  road, 
navigation  reoulations  and  equipment, 
routing  measi|res.  marine  information, 
diving  safety,  end  aids  to  navigation 
systems. 


•  17  CFR  200.30 -3(a)(12). 


FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Ms. 
Margie  Hegy,  Executive  Director  of 
NAVSAC,  telephone  202-267-0415,  fax 
202-267-4700.  For  questions  on 
viewing  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation.  202-366-9329. 

Dated:  December  28,  1998. 
Joseph  J.  Angelo, 

Director  of  Standards.  Acting  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  99-54  Filed  1-4-99;  8:45  ami 

MLUNQ  COOE  4*1l>-1S-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 998-4920] 

Navigation  Safety  Advisory  Council; 
Vacancies 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Navigation  Safety 
Advisory  Council  (NAVSAC).  NAVSAC 
provides  advice  and  makes 
recommendations  to  the  Coast  Guard  on 
matters  relating  to  the  prevention  of 
vessel  collisions,  rammings,  and 
groundings,  including,  but  no  limited 
to:  Inland  Rules  of  the  Road, 
International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

DATES:  Applications  and  any  supporting 
information  must  be  received  on  or 
before  February  28,  1997. 

ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-M-2),  U.S.  Coast 
Guard,  2100  Second  St.,  SW, 
Washington,  DC  20593-0001;  by  calling 
202-267-6164;  by  faxing  202-267-4700, 
or  by  e-mail  Jshort@comdt.uscg.ini}. 
Submit  application  forms  to  the  same 
address.  This  notice  and  the  application 
form  are  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Margie 
Hegy,  Executive  Director  of  NAVSAC  at 
202-267-0415,  or  LT  Robyn  Heincy, 
Assistant  to  the  Executive  Director, 
telephone  202-267-6791,  fax  202-267- 
4700.  For  questions  on  viewing,  or 
submitting  materials  to,  the  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 


SUPPLEMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council 
(NAVSAC)  is  a  Federal  advisory  council 
constituted  under  5  U.S.C.  App.  2.  It 
provides  advice  and  makes 
recommendations  to  the  Secretary  of 
Transportation,  via  the  Commandant  of 
the  Coast  Guard,  on  mattes  relating  to 
the  prevention  of  vessel  collisions, 
rammings,  and  groundings,  including, 
but  not  limited  to.  Inland  Rules  of  the 
Road,  International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

NAVSAC  meets  at  least  twice  a  year 
at  various  locations  in  the  continental 
United  States.  It  may  also  meet  for 
extraordinary  purposes.  Its  committees 
and  working  groups  may  meet  to 
consider  specific  problems  as  required. 

The  Coast  Guard  will  consider 
applications  for  seven  positions  that 
expire  or  become  vacant  on  June  30, 
1999.  To  be  eligible,  applicants  should 
have  expertise  in  the  above  mentioned 
subject  areas.  To  assure  balanced 
representation  of  subject  matter 
expertise,  members  are  chosen,  insofar 
as  practical,  from  the  following  groups: 
(1)  Recognized  experts  and  leaders  in 
organizations  having  an  active  interest 
in  the  Rules  of  the  Road  and  vessel  and 
port  safety;  (2)  representatives  of  owmers 
and  operators  of  vessels,  professional 
mariners,  recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  state  officials 
with  responsibility  for  vessel  and  port 
safety. 

Each  member  serves  for  a  term  of  3 
years.  A  few  members  may  serve 
consecutive  terms.  Members  serve 
without  compensation  from  the  Federal 
Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  members  of  minority 
groups. 

Applicants  selected  may  be  required 
to  complete  a  Confidential  Financial 
Disclosure  Report  (OGE  Form  450). 
Neither  the  report  nor  the  information  it 
contains  may  be  released  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 
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Dated:  December  22, 1998. 
ILC  North. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
IFR  Doc.  99-56  Filed  1-4-99;  8:45  am] 
BtUma  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53;  Air 
Traffic  Services  Safety  and 
Interoperability  Requirements 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  joint  Special 
Committee  (SC)-189/EUROCAE 
Working  Group  (WG)-53  meeting  to  be 
held  February  8-12, 1999,  starting  at 
9:00  a.m.  on  February  8.  The  meeting 
will  be  held  at  MAEVA  Latitudes,  Seilh 
(30  kilometers  from  Toulouse),  Route  de 
Grenade,  31840  Seilh,  France:  (33)  5  62 
13  14  15  (phone),  (33)  5  61  59  77  97 
(fax).  The  host.  Serge  Bagieu, 
Aerospatiale,  may  be  reached  at  (33)  5 
61  18  15  81  (phone),  (33)  5  61  93  80  90 
(fax),  or 

serge.bagieu@avions.aerospatiaIe.fr  (e- 
mail). 

The  agenda  will  be  as  follows: 
Monday,  February  8,  Opening  Plenary 
Session  Convenes  at  9:00  a.m.:  (1) 
Introductory  Remarks;  (2)  Review  and 
Approval  of  the  Agenda  (Monday);  (3) 
Review  and  Approval  of  Summary  of 
the  Previous  Meeting;  (4)  Sub-Group 
and  Related  Reports;  (5)  Position  Papers 
Planned  for  Plenary  Agreement;  (6)  SC- 
189/WG-53  Co-chair  Progress  Report. 
Tuesday,  February  9-Thursday, 
February  11:  (7)  Sub-group  Meetings 
(Sub-group  1,  Interoperabihty 
Requirements;  Sub-group  2,  Safety 
Requirements;  Sub-group  3, 
Performance  Requirements).  Friday, 
February  12,  Closing  Plenary  Session: 
(8)  Introductory  Remarks;  (9)  Review 
and  Approval  of  Agenda  (Friday);  (10) 
Review  of  Preliminary  Meeting  Minutes; 
(11)  Sub-group  and  Related  Reports;  (12) 
Position  Papers  Planned  for  Plenary 
Agreement;  (13)  SC-189/WG-53  Co- 
chair  Progress  Report  and  Wrap-up. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 


20036,  by  phone  at  (202)  833-9339,  by 
fax  at  (202)  833-9434,  or  by  e-mail  at 
hmoses@rtca.org.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
28, 1998. 
Richard  A.  Cox, 
Designated  Official. 
[FR  Doc.  99-82  Filed  1-4-99;  8:45  am) 

BILUNQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-e8-4956,  Notice  1] 

RIN  2127-AH29 

Agency  Priorities  and  Public 
Participation  In  the  Implementation  of 
the  1998  Agreement  on  Glok)al 
Technical  Regulations;  Statement  of 
Policy 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comments;  notice  of 
public  workshop. 

SUMMARY:  NHTSA  is  holding  a  public 
workshop  and  soliciting  written  public 
comments  on  a  draft  statement  of  policy 
concerning  (1)  agency's  priorities  in  the 
implementation  of  the  United  Nations/ 
Economic  Commission  for  Europe  1998 
Agreement  on  Global  Technical 
Regulations  for  Wheeled  Vehicles, 
Equipment  and  Parts,  and  (2)  this 
agency's  activities  and  practices  for 
facilitating  public  participation  in  the 
implementation  of  the  1998  Agreement. 
The  policy  statement  would  go  into 
effect  when  the  1998  Agreement  enters 
into  force.  The  notice  also  explores 
other  methods  for  promoting  public 
participation,  e.g.,  the  possibility  of 
including  members  of  the  public  as 
advisers  in  the  NHTSA  delegation. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  which,  together  with 
NHTSA,  negotiated  the  Agreement  for 
the  U.S.,  will  participate  in  the  public 
workshop.  EPA  plans  to  issue  a  similar 
statement  of  policy. 
DATES:  Ihiblic  workshop:  The  public 
workshop  will  be  held  on  February  3, 
1999,  from  9:00  a.m.  to  5:00  p.m. 

Those  wishing  to  participate  in  the 
workshop  should  contact  Ms.  Julie 
Abraham  by  February  1, 1999. 

Written  comments:  Written  comments 
may  be  submitted  to  this  agency  and 
must  be  received  by  February  18, 1999. 

ADDRESSES:  Public  workshop:  The 
public  workshop  will  be  held  in  rooms 


6200-6204  of  the  Nassif  Building,  400 
Seventh  St.  SW.  Washington  DC  20590. 

Written  comments:  Allwritten 
comments  must  refer  to  the  docket  and 
notice  number  of  this  notice  and  be 
submitted  (preferably  2  copies)  to  the 
Docket  Management,  Room  PL-401,  400 
Seventh  Street.  SW,  Washington,  DC 
20590.  (Docket  Room  is  open  10:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Julie  Abraham,  Director,  Office  of 
International  Harmonization,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC.  Telephone:  (202)  366-2114.  Fax: 
(202) 366-2106. 

Ms.  Rebecca  MacPherson.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington. 
DC  20590.  Telephone:  (202)  366-2992. 
Fax:  (202) 366-3820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

A.  Of)ening  of  1998  Agreement  for 
signature 

B.  Purpose  of  and  need  for  1998  Agreement 
C  Issue  of  public  participation 

D.  Purpose  of  this  notice 

II.  Background 

A.  May  1998  final  rule  on  process  for 
assessing  safety  performance  and 
functional  equivalence  of  U.S.  and 
foreign  standards 

B.  June  1998  public  meeting  on  initial 
plans  for  promoting  public  participation 
in  the  implementation  of  the  1998 
Agreement 

III.  Highlights  of  1998  Agreement 
rV'.  Discussion  of  p>olicy  statement 

V.  Other  methods  for  promoting  public 

participation 

VI.  Public  workshop 

A.  Purpose 

B.  Procedures 

C.  Agenda 

VII.  Regulatory  analyses  and  notices 

VIII.  Written  comments 
EIraft  policy  statement 

I.  Introduction 

A.  Opening  of  the  1998  Agreement  for 
Signature 

On  June  25. 1998,  the  U.S.  became  the 
first  signatory  to  the  United  Nations/ 
Economic  Commission  for  Europe  (UN/ 
ECE) '  Agreement  Concerning  the 
Establishing  of  Global  Technical 
Regulations  for  Wheeled  Vehicles, 
Equipment  and  Parts  Which  Can  Be 
Fitted  And/or  Be  Used  on  Wheeled 
Vehicles  (the  "1998  Agreement").  This 
agreement  was  negotiated  under  the 


\ 


'  The  Economic  Commission  for  Europe  was 
established  by  the  United  Nations  in  1947  to  help 
rebuild  post-war  Europe,  develop  economic  activity 
and  strengthen  economic  relat^jns  between 
European  countries  and  betwerr  them  and  the 
other  countries  of  the  world. 
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UN/ECE  under  the 
U.S.,  European 
Japan. ^  The  1998 
for  the 
of  global  technical 
ing  the  safety, 
conservation  and 
of  wheeled  vehicles, 
parts.  The  covered 
parts  include,  but  are 
exhaust  systems,  tires, 
shields,  anti-theft 
devices,  and  child 
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on 


restraint  systei  is 

B.  Purpose  of  end  Need  for  1998 
Agreement 

The  decisioc  of  the  U.S.  to  sign  the 
1998  Agreement  and  participate  in  a 
global  standards  development  process  is 
a  critical  step  tJDward  a  cooperative 
worldwide  sea'ch  for  best  safety  and 
environmental  practices.  The  U.S.  does 
not  have  a  vot^  under  an  existing  earlier 
UN/ECE  agreei^ent  regarding  wheeled 
vehicles,  equipment  and  parts,  known 
as  the  1958  Agteem«nt,  since  the  U.S.  is 
not  a  signatory  to  that  agreement.^  This 


important  that  i 
cooperate  in  this  fo 
harmonization  of  t^ 
Hn  1955.  the  Unl 
Commission  for  Eu^ 
Inland  Transport  ( 


'  At  the  opening  ^f  the  1998  agreement  for 
signature,  represenktives  of  the  European 
Community  and  Japan  indicated  interest  in 
becoming  signatories.  The  representative  of  the 
European  Community  said  that  the  Community  is 
"committed  to  completing  its  internal  procedures  at 
the  earliest  opportijnity  in  order  to  sign  the 
Agreement  without! delay."  Although  the 
representative  of  )ai>an  did  not  refer  to  any  specific 
time  frame  for  Japan's  accession  to  the  Agreement, 
he  did  state  that  )a;|an  believes  that  "it  is  very 

'  countries  join  this  process  and 
am  towards  the  global 
chnical  regulations." 
|ted  Nations  Economic 
ape  established,  under  the 
immittee,  the  Working  Party  on 
the  Construction  ofjVehicles  (commonly  known  as 
WP  29).  In  1958.  WP  29  created  procedures  for 
establishing  unifonn  regulations  regarding  motor 
vehicles,  equipmera  and  parts,  including  those 
affecting  road  safet^.  These  procedures  were 
codified  in  1958  byiUN/ECE  Agreement  Concerning 
the  Adoption  of  Uniform  Conditions  of  Approval 
and  Reciprocal  Recognition  of  Approval  for  Motor 
Vehicle  Equipment  land  Parts,  (commonly  referred 
to  as  the  1958  Agreement).  The  1958  Agreement 
also  established  a  sistem  for  mutual  recognition  of 
each  party's  approvals  of  motor  vehicle  equipment 
and  parts,  as  long  ai  these  approvals  were  granted 
in  accordance  with  the  1958  Agreement's 
conditions.  While  tne  original  1958  Agreement 
dealt  primarily  witB  safety  issues,  in  the  late  1960$, 
the  Working  Groupjon  Pollution  and  Energy  and  the 
Working  Group  on  Noise  were  instituted  as 
subgroups  of  WP  2^  for  the  purpose  of  developing 
emission  and  noise  {regulations  respectively,  and  in 
1995.  the  agreemeni  was  revised  to  include  the 
development  of  regulations  concerning  pollution 
and  energy.  There  are  now  six  Working  Groups:  the 
Working  Group  on  Noise:  the  Working  Group  on 
Lighting  and  Light-Signalling;  the  Working  Group 
on  Pollution  and  Eifergy:  the  Working  Group  on 
Brakes  and  Running  Gear;  the  Working  Group  on 
General  Safety  Prov  ision;  and  the  Working  Group 
on  Passive  Safety. 

Fifty-five  countries,  including  the  United  States, 
participate  in  WP  21 1.  However,  only  28  European 
countries  are  party  I  □  the  1958  Agreement.  The  WP 


has  limited  the  ability  of  the  U.S.  to 
influence  the  substance  of  the  standards 
adopted  under  the  1958  Agreement. 

Becoming  a  Contracting  Party  to  the 
1998  Agreement  accomplishes  several 
purposes  for  the  U.S.  It  gives  the  U.S.  a 
vote  in  the  establishment  of  global 
technical  regulations  for  wheeled 
vehicles,  equipment  and  parts  under  the 
UN/ECE  and  enables  the  U.S.  to  take  a 
leading  role  in  effectively  influencing 
the  selection  of  the  level  of  vehicle 
safety  regulations  worldwide.  This  is 
appropriate  since  the  U.S.  has  been  at 
the  forefront  in  collecting  and  analyzing 
crash  data,  conducting  vehicle  safety 
research,  analyzing  the  impacts  of 
regulatory  alternatives,  and  requiring 
high  levels  of  safety.  The  Agreement 
ensures  that  U.S.  standards  and  their 
benefits  will  be  properly  considered  in 
any  effort  to  adopt  a  harmonized  global 
technical  regulation. 

C.  Issue  of  Public  Participation 

Various  public  interest  groups  have 
expressed  concerns  about  the 
opportunities  for  the  public  to 
participate  in  activities  related  to  the 
1998  Agreement.  Similar  concerns  have 
been  expressed  by  other  groups  about 
other  international  agreements 
providing  for  the  establishment  of 
international  standards  by  organizations 
that  meet  outside  the  U.S.  The  common 
concern  is  that  global  technical 
regulations  will  be  established  abroad 
without  adequate  involvement  of  the 
American  public.  In  the  case  of  the  1998 
Agreement,  groups  have  also  expressed 
the  view  that  the  decisions  made  in 
Geneva  could  pre-determine  the 
outcome  of  subsequent  rulemaking 
proceedings  in  the  U.S.,  even  though 
Federal  motor  vehicle  safety  standards 
(FMVSSs)  cannot  be  amended  or 
established  without  satisfaction  of  the 
Administrative  Procedure  Act  and  the 
statutory  provisions  governing  the 
FMVSSs. 

D.  Purpose  of  This  Notice 

The  purpose  of  this  notice  is  to  obtain 
oral  and  written  comments  on  a  draft 
policy  statement  that  has  two  purposes. 
First,  it  sets  forth  a  listing  of  priorities 
that  will  guide  this  agency  during  its 
participation  in  activities  under  the 


29.  through  its  administration  of  the  1958 
Agreement,  is  the  only  multinational  governmental 
forum  currently  coordinating  the  development  of 
motor  vehicle  safety  and  environmental  regulations. 
The  1958  Agreement  has  provided  the  European 
countries  with  a  U.N. -based  forum  to  promulgate 
their  automotive  regulations  within  Europe.  More 
recently,  this  regulation  development  forum  has 
become  a  reference  source  for  motor  vehicle 
regulations  for  many  other  parts  of  the  world, 
which  has  expanded  the  adoption  of  European 
regulations  rather  than  those  of  the  United  States. 


1998  Agreement  when  the  Agreement 
enters  into  force.  Second,  it  sets  forth 
the  practices  and  activities  that  this 
agency  could  use  to  ensure  that  the 
public  has  the  information  and 
opportunity  necessary  to  follow  the 
development  of  global  technical 
regulations  under  the  1998  Agreement 
and  to  provide  its  views,  beginning  at 
the  earliest  stages,  regarding  those 
regulations. 

II.  Background 

A.  May  1998  Final  Rule  on  Process  for 
Assessing  Safety  Performance  and 
Functional  Equivalence  of  U.S.  and 
Foreign  Standards 

On  May  13,  1998,  this  agency 
published  a  final  rule  reafhrming  its 
policy  of  focusing  its  international 
harmonization  activities  on  identifying 
those  foreign  vehicle  safety  standards 
that  clearly  reflect  best  practices,  i.e., 
that  require  significantly  higher  levels  of 
safety  performance  than  the  counterpart 
U.S.  standard.  (63  FR  26508)  NHTSA's 
policy  is  to  upgrade  its  standards  to  the 
level  of  those  foreign  standards. 

NHTSA  emphasized  that  three  goals 
must  remain  of  primary  importance  as 
this  agency  participates  in  efforts  to 
explore  the  possibility  of  harmonizing 
its  standards  with  those  of  other 
countries  and  regions  in  appropriate 
circumstances.  First,  this  agency  must 
ensure  that  there  is  no  degradation  of 
the  safety  provided  by  a  regulation  as  a 
result  of  achieving  harmonization. 
Second,  this  agency  must  preserve  the 
quality  and  transparency  of  its 
regulatory  process  by  inviting  all 
interested  parties  to  be  heard  and  duly 
considered.  Third,  this  agency  must 
preserve  its  ability  to  respond,  through 
future  rulemaking,  to  changing  safety 
technology  and  problems  and  make 
appropriate  improvements  in  its  safety 
standards. 

The  final  rule  also  announced  this 
agency's  policy  regarding  instances  in 
which  its  comparison  of  standards 
indicates  that  the  safety  performance 
required  by  a  foreign  standard  is  not 
significantly  higher,  but  is  still  better 
than  or  at  least  as  good  as  that  required 
by  the  counterpart  U.S.  standard.  In 
those  instances,  this  agency  said  that  it 
will  consider  the  possibility  of 
amending  the  U.S.  standard  to  allow 
manufacturers  to  comply  with  either 
standard  or  to  harmonize  the  U.S. 
standard  with  the  foreign  standard. 

Since  the  final  rule  was  issued 
slightly  more  than  one  month  before  the 
June  1998  UN/ECE  meeting  in  Geneva  at 
which  the  U.S.  expected  to  sign  the 
1998  Agreement,  NHTSA  reaffirmed  in 
the  final  rule  its  commitment  to 
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transparency  and  public  participation  in 
connection  with  international 
harmonization  activities.  With  respect 
to  the  implementation  of  the  1998 
Agreement,  this  agency  emphasized  that 
it  would  not  only  keep  the  public 
advised  of  the  key  activities  and  make 
available  key  documents  relating  to  the 
development  of  vehicle  safety  standards 
under  the  1998  Agreement,  but  also 
provide  appropriate,  and  timely, 
opportunities  for  obtaining  public  input 
regarding  the  merits  of  these  matters. 
This  agency  said  that  it  would  elaborate 
more  fully  on  its  procedures  regarding 
transparency  and  public  participation  in 
the  near  future. 

B.  June  1998  Public  Meeting  on  Initial 
Plans  for  Promoting  Public  Participation 
in  the  Implementation  of  the  1998 
Agreement 

In  a  June  17, 1998  public  meeting  in 
Washington.  D.C.,  NHTSA  took  the  next 
step.  It  laid  out  its  initial  plans  for 
promoting  effective  public  participation 
at  the  earliest  stage  in  the  consideration 
of  global  technical  regulations 
concerning  motor  vehicle  safety.  The 
centerpiece  of  the  plans  was  a  set  of 
activities  and  practices  in  the  U.S.  that 
would  parallel  the  global  technicah — 
regulation  development  process  in 
Geneva.  NHTSA  said  that  the  activities 
and  practices  would  include  the 
following  measures: 

•  Access  to  information.  NHTSA  will 
post  on  its  Website  information  such  as 
a  periodically-updated  agenda  of 
scheduled  meetings  of  WP  29  and  its 
committees  (called  working  parties  of 
experts)  related  to  the  1998  Agreement; 
key  documents,  such  as  proposed  global 
technical  regulations  referred  under  the 
1998  Agreement  to  working  parties  of 
experts  for  their  consideration;  and 
working  party  reports  recommending 
establishment  of  specific  global 
technical  regulations.  NHTSA  already 
has  worked  with  the  UN/ECE  to  ensure 
that  the  documents  generated  by  WP  29 
are  accessible  on  the  internet  to  the 
public.  NHTSA  also  has  worked  with 
the  UN/ECE  to  ensure  that  the  meetings 
of  WP  29  are  open  to  the  public. 

•  Opportunity  to  be  heard.  NHTSA 
will  solicit  comments  from  the  public  at 
key  intervals  during  the  development  of 
global  technical  regulations.  NHTSA 
will  place  those  comments  in  the  U.S. 
Department  of  Transportation's  internet- 
accessible  public  docket. 

•  Opportunity  to  discuss.  NHTSA 
will  hold  periodic  public  meetings  to 
discuss  developments  at  recent 
meetings  of  WP  29  and  its  working 
parties  of  experts  related  to  the  1998 
Agreement. 


In  addition,  this  agency  invited 
representatives  of  the  industry  and 
consumer  groups  and  other  members  of 
the  public  to  participate  as  advisers  in 
the  U.S.  delegation  that  will  attend  the 
meetings  of  the  full  membership  in 
Geneva.  This  agency  announced  that  a 
public  workshop  for  discussion  of  the 
plan  will  be  scheduled  and  a  statement 
of  policy  will  be  published  in  the 
Federal  Register  so  that  the  public  can 
review  and  comment  on  it. 

A  broad  spectrum  of  interests  were 
represented  at  the  June  public  meeting. 
Among  the  attendees  were 
representatives  of  the  European 
Commission,  the  Japan  Automobile 
Standards  Internationalization  Center, 
domestic  and  foreign  motor  vehicle 
manufacturers,  and  various  public 
interest  groups. 

Representatives  of  four  public  interest 
groups  spoke  briefly  at  the  meeting.  All 
four  generally  supported  this  agency's 
planned  activities  and  practices,  but 
urged  that  even  more  efforts  be  made  to 
promote  public  participation. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  said  that  this  agency 
must  do  more  than  offer  a  chance  for  the 
public  to  comment  on  technical 
regulations  being  developed  under  the 
1998  Agreement.  Advocates  submitted  a 
paper  listing  the  specific  steps  that  it 
believed  this  agency  and  EPA  must  take 
at  each  of  the  following  three  phases  of 
negotiation:  before  any  negotiations 
begin,  during  any  negotiations,  and  after 
negotiations  have  produced  a  text  of  a 
tentative  global  technical  regulation.  For 
example,  it  said  that  this  agency  must 
accept  public  comments  before 
developing  its  negotiating  positions  and 
then  must  declare  those  positions  before 
going  to  Geneva  to  begin  negotiations.  If 
negotiations  in  Geneva  cause  this 
agency  to  conclude  that  it  is  desirable  to 
change  a  previously  declared  U.S.    . 
negotiating  position,  this  agency's 
negotiators  must  first  return  to  the  U.S. 
and  seek  public  comments  before 
actually  changing  the  U.S.  position. 
Before  voting  on  a  recommended  global 
technical  regulation,  this  agency  must 
first  seek  public  comment.  In  addition 
to  providing  copies  of  all  key 
documents,  this  agency  should  provide 
the  stated  positions  of  other  Contracting 
Parties  to  the  1998  Agreement. 

The  Alliance  of  Insurance 
Associations  (AIA)  endorsed  the 
procedural  suggestions  made  by 
Advocates.  AIA  asked  that  this  agency 
incorporate  its  public  participation 
measures  in  a  legally  binding  regulation. 
That  organization  also  expressed 
concern  about  issues  related  to  the 
World  Trade  Organization  Technical 
Barriers  to  Trade  Agreement  (TBT 


Agreement).*  AIA  was  particularly 
concerned  that  a  case  could  be  made 
under  the  TBT  Agreement  against  U.S. 
standards  that  are  higher  than  the 
technical  regulations  adopted  under  the 
1998  Agreement.  That  organization 
suggested  that  objecting  countries  could 
argue  that  the  U.S.  could  have  and 
should  have  adopted  a  less  trade 
restrictive  approach  for  achieving  the 
safety  benefits  in  question. 

Consumers  Union  (CU)  endorsed  the 
statements  by  Advocates  and  AIA.  CU 
urged  the  establishment  of  a  continuing 
public  forum  regarding  the 
implementation  of  the  1998  Agreement. 
That  organization  said  that  this  agency's 
negotiators -'"  should,  before  going  to 
Geneva,  discuss  options  and  alternative 


■*  One  of  the  agreements  of  the  Uruguay  Round 
administered  by  the  World  Trade  Organization 
(WTO)  is  the  TBT  agreement,  [http://www.wto.org] 
The  purpose  of  the  TBT  agreement  is  to  ensure  that 
product  standards,  technical  regulations,  and 
related  procedures  do  not  create  unnecessary 
obstacles  to  trade.  At  the  same  time,  the  TBT 
agreement  clearly  recognizes  that  each  country  has 
the  right  to  establish  and  maintain  technical 
regulations  for  the  protection  of  human,  animal, 
and  plant  life  and  health  and  the  environment,  and 
for  prevention  against  deceptive  practices. 

In  the  TBT  agreement,  the  term  "standard"  is 
defmed  as: 

(A|  document  approved  by  a  recognized  body, 
that  provides,  for  common  and  repeated  use,  rules, 
guidelines  or  characteristics  for  products  or  related 
symbols,  packaging,  marking  or  labelling 
requirements  as  they  apply  to  a  product,  process  or 
production  method. 

Also,  "technical  regulation"  is  defined  as: 

[Al  document  which  lays  down  product 
characteristics  or  their  related  processes  and 
production  methods,  including  applicable 
administrative  provisions,  with  which  compliance 
is  mandatory  [emphasis  added].  It  may  also  include 
or  deal  exclusively  with  terminology,  symbols, 
packaging,  marking,  or  labelling  requirements  as 
they  apply  to  a  product,  process  or  production 
method. 

Thus,  in  the  language  of  the  TBT  agreement, 
when  a  government  acts  to  accept  a  voluntary 
standard  to  make  it  mandatory,  the  resulting 
document  is  a  technical  regulation.  A  measure  used 
to  ascertain  compliance  with  a  standard  or 
technical  regulation  is  a  conformity  assessment 
procedure. 

The  TBT  agreement  states  that,  where  technical 
regulations  are  required  and  relevant  international 
standards  exist  or  their  completion  is  imminent, 
WTO-member  countries  shall  use  them,  or  the 
relevant  parts  of  them,  as  a  basis  for  their  processes 
and  production  methods,  with  which  compliance  is 
not  mandatory.  It  may  also  include  or  deal 
exclusively  with  terminology,  technical  regulations, 
except  when  such  international  standards  or 
relevant  parts  would  be  an  ineffective  or 
inappropriate  means  for  the  fulfillment  of  the 
legitimate  objectives  pursued.  Further,  the 
agreement  states  that,  with  a  view  towards 
hantionizing  technical  regulations  on  as  wide  a 
basis  as  possible,  WTO-member  countries  shall  play 
a  full  part  within  the  limits  of  their  resources  in  the 
preparation  by  appropriate  international  standards 
bodies  of  international  standards  for  products  for 
which  they  either  have  adopted  or  expect  to  adopt 
technical  regulations. 

'  NHTSA  negotiators  include  'joth  its 
representative  to  WP  29  as  well  as  its 
representatives  on  the  working  parties  of  experts. 
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U.S.  negotiatiiig  positions,  how 
negotiations  nr  ight  go,  and  where  and 
how  far  U.S.  cm  or  should  go  in 
negotiations.  CjU  said  that  the 
negotiators  sh6uld  also  conduct  post- 
negotiation  de  jriefings.  CU  mentioned 
two  models  th  it  NHTSA  could  follow  in 
promoting  public  participation  in  the 
implementing  of  the  1998  Agreement: 
the  U.S.  Coder  6  delegation  and  the  U.S. 
Department  of  Agriculture's  Food  Safety 
Inspection  Ser/ice.  CU  urged  NHTSA  to 
choose  the  U.^.  Codex  delegation, 
calling  it  the  bfetter  of  the  two  models. 
The  Insurance  Institute  for  Highway 
Safety  expressW  support  for  the  views 
of  the  other  griups  and  stated  that 
NHTSA's  poli(ty  with  respect  to 
harmonization  should  always  be  to 
harmonize  up\jvard  and  to  identify  and 
adopt  best  safety  practices. 

III.  Highlights  lof  1998  Agreement 

To  aid  persa  ns  unfamiliar  with  the 
1998  Agreeme  It  in  gaining  an 
understanding  of  its  provisions,  this 
agency  has  sunmarized  the  key  aspects 
below.  The  complete  text  of  the 
Agreement  ma  /  be  found  on  the  Internet 
at  the  following  address:  http:// 
www.itu.int/itidoc/un/editrans/wp29/ 
wp29wgs/wp29gen/wp29glob.html. 

•  The  Agreement  establishes  a  global 
process  under  ihe  United  Nations, 
Economic  Con  mission  for  Europe  (UN/ 
ECE),  for  deve!  oping  and  harmonizing 
global  technics  1  regulations  ensuring 
high  levels  of  e  nvironmental  protection, 
safety,  energy  i  ifficiency  and  anti-theft 
performance  o  wheeled  vehicles, 
equipment  anc  parts  which  can  be  fitted 
and/or  be  used  on  wheeled  vehicles. 
Motor  vehicle  jngines  are  included. 
(Preamble,  Art  1) 

•  Members  (if  the  ECE,  as  well  as 
members  of  thi  (  United  Nations  that 
participate  in  liCE  activities,  are  eligible 
to  become  Contracting  Parties  to  the 
1998  Agreement.  Specialized  agencies 
and  organizations  that  have  been 
granted  consul  :ative  status  may 
participate  in  t  tiat  capacity.  (Art.  2) 

•  The  Agreement  will  enter  into  force 
by  September  16, 1999,  if  a  minimum  of 
five  (5)  countries  or  regional  economic 
integration  organizations  (e.g.,  the 
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European  Community  (EC))  have 
become  Contracting  Parties.  The  five 
must  include  the  EC,  Japan,  and  U.S. 
(Art.  11) 

If  the  Agreement  does  not  enter  into 
force  by  that  date,  it  will  enter  into  force 
thereafter  when  a  minimum  of  eight  (8) 
countries  or  regional  economic 
integration  organizations  become 
Contracting  Parties.  At  least  one  of  the 
eight  must  be  either  the  EC,  Japan,  or 
theU.S.  (Art.  11) 

•  The  Agreement  explicitly 
recognizes  the  importance  of 
continuously  improving  and  seeking 
high  levels  of  safety  and  environmental 
protection  and  the  right  of  national  and 
subnational  authorities,  e.g.,  California, 
to  adopt  and  maintain  technical 
regulations  that  are  more  stringently 
protective  of  health  and  the 
environment  than  those  established  at 
the  global  level.  (Preamble) 

•  The  Agreement  explicitly  states  that 
one  of  its  purposes  is  to  ensure  that 
actions  under  the  Agreement  do  not 
promote,  or  result  in,  a  lowering  of 
safety  and  environmental  protection 
within  the  jurisdiction  of  the 
Contracting  Parties,  including  the 
subnational  level.  (Art.  1) 

•  To  the  extent  consistent  with 
achieving  high  levels  of  environmental 
protection  and  vehicle  safety,  the 
Agreement  also  seeks  to  promote  global 
harmonization  of  motor  vehicle  and 
engine  regulations.  (Preamble) 

•  The  Agreement  emphasizes  that  the 
development  of  global  technical 
regulations  will  be  transparent.  (Art.  1) 

Annex  A  provides  that  the  term 
"transparent  procedures"  includes  the 
opportunity  to  have  views  and 
arguments  represented  at: 

(1)  meetings  of  Working  Parties 
through  organizations  granted 
consultative  status;  and 

(2)  meetings  of  Working  Parties  and  of 
the  Executive  Committee  through  pre- 
meeting  consulting  with  representatives 
of  Contracting  Parties. 

•  The  Agreement  provides  two 
different  paths  to  the  establishment  of 
global  technical  regulations.  The  first  is 
the  harmonization  of  existing  standards. 
The  second  is  the  establishment  of  a 
new  global  technical  regulation  where 
there  are  no  existing  standards.  (Article 
6.2  and  6.3) 

•  The  process  for  developing  a 
harmonized  global  technical  regulation 
includes  a  technical  review  of  existing 
regulations  of  the  Contracting  Parties 
and  of  the  UN/ECE  regulations,  as  well 
as  relevant  international  voluntary 
standards  (e.g.,  standards  of  the 


International  Standards  Organization'). 
If  available,  comparative  assessments  of 
the  benefits  of  these  regulations  (also 
known  as  functional  equivalence 
assessments)  are  also  reviewed.  (Art. 
1.1.2,  Article  6.2) 

•  The  process  for  developing  a  new 
global  technical  regulation  includes  the 
assessment  of  technical  and  economic 
feasibility  and  a  comparative  evaluation 
of  the  potential  benefits  and  cost 
effectiveness  of  alternative  regulatory 
requirements  and  the  test  method(s}  by 
which  compliance  is  to  be 
demonstrated.  (Article  6.3) 

•  To  establish  any  global  technical 
regulation,  there  must  be  a  consensus 
vote.  Thus,  if  any  Contracting  Party 
votes  against  a  recommended  global 
technical  regulation,  it  would  nothe 
established.  (Annex  B,  Article  7.2) 

•  The  establishment  of  a  global 
technical  regulation  does  not  obligate 
Contracting  Parties  to  adopt  that 
regulation  into  its  own  laws  and 
regulations.  Contracting  Parties  retain 
the  right  to  choose  whether  or  not  to 
adopt  any  technical  regulation 
established  as  a  global  technical 
regulation  under  the  Agreement. 
(Preamble,  Article  7) 

•  Consistent  with  the  recognition  of 
that  right.  Contracting  Parties  have  only 
a  limited  obligation  when  a  global 
technical  regulation  is  established  under 
the  Agreement.  If  a  Contracting  Party 
voted  to  establish  the  regulation,  that 
Contracting  Party  must  initiate  the 
procedures  used  by  the  Party  to  adopt 
such  a  regulation  as  a  domestic 
regulation.  (Article  7) 

For  the  U.S.,  this  would  likely  entail 
initiating  the  rulemaking  process  by 
issuing  an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  or  a  Notice  of 
Proposed  Rulemaking  (NPRM).  If  the 
U.S.  were  to  adopt  a  global  technical 
regulation  into  national  law,  it  would  do 
so  in  accordance  with  all  applicable 
procedural  and  substantive  statutory 
provisions,  including  the 
Administrative  Procedure  Act,  5  U.S.C. 
§  553  et  seq.,  the  Vehicle  Safety  Act,  and 
comparable  provisions  of  other  relevant 
statutes,  such  as  the  Clean  Air  Act. 

•  The  Agreement  allows  for  global 
technical  regulations  to  contain  a 
"global"  level  of  stringency  for  most 


^  The  International  Standards  Organization  (ISO) 
is  a  non-governmental,  worldwide  federation  of 
national  standards  bodies  from  approximately  130 
countries.  lbttp://www.iso.ch)  It  was  established  in 
1947.  Its  mission  is  to  promote  the  development  of 
standardization  and  related  activities  in  the  world 
with  a  view  to  facilitating  the  international 
exchange  of  goods  and  services,  and  to  developing 
cooperation  in  the  spheres  of  intellectual,  scientific, 
technological  and  economic  activity.  Its  work  is 
carried  out  through  a  hierarchy  of  technical 
committees,  subcommittees,  and  working  groups. 
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parties  and  'alternative'  levels  of 
stringency  for  developing  countries.  In 
this  way,  all  countries,  including  the 
least  developed  ones,  can  participate  in 
the  development,  establishment  and 
adoption  of  global  technical  regulations. 
It  is  anticipated  that  a  developing 
country  may  wish  to  begin  by  adopting 
one  of  the  lower  levels  of  stringency  and 
later  successively  adopt  higher  levels  of 
stringency.  (Article  4) 

rv.  Discussion  of  the  Draft  Policy 
Statement  and  Response  to  Public 
Comments  at  the  June  17  Public 
Meeting 

Publication  of  a  policy  statement.  In 
this  notice,  this  agency  sets  forth  a  draft 
policy  statement  that  generally 
describes  its  priorities  and  its  planned 
activities  and  practices  for  promoting 
public  participation.  NHTSA  will  revise 
the  statement  as  appropriate  in  response 
to  public  comment  and  publish  it  in  the 
Federal  Register.  NHTSA  has 
tentatively  chosen  this  approach, 
instead  of  a  binding  regulation  as 
suggested  by  AIA,  in  recognition  of  the 
newness  both  of  the  Agreement  and  of 
NHTSA's  involvement  in  activities 
under  an  international  agreement  to 
which  the  U.S.  is  a  contracting  party. 
Particularly  at  the  beginning,  there  must 
be  a  sufficient  degree  of  flexibility  so 
that  the  activities  and  procedures  can 
evolve  easily  and  quickly  as  the  U.S. 
and  other  Contracting  Parties  gain 
experience  in  using  limited  resources  to 
implement  the  Agreement  in  a  manner 
that  advances  safety  and  environmental 
protection  and  involves  the  public  in 
that  effort. 

While  the  need  for  flexibility  must  be 
met,  NHTSA  recognizes  that  there  is 
also  an  equal  need  for  identifying  this 
agency's  specific  activities  and  practices 
that  will  provide  the  three  basic 
elements  outlined  at  the  June  public 
meeting.  Those  elements  are:  access  to 
information,  opportunity  to  be  heard, 
and  opportunity  to  discuss.  Activities 
and  practices  relating  to  each  of  those 
elements  are  clearly  set  out  in  the  draft 
policy  statement. 

Access  to  information.  This  agency 
will  publish  an  annual  calendar  of 
meetings  and  listing  of  global  technical 
regulations  under  consideration.  To 
promote  the  availability  of  documents 
as  they  are  generated  under  the  1998 
Agreement  and  become  available  in 
English,  this  agency  will  provide  the 
addresses  to  the  Websites  of  the  UN/ 
ECE  and  the  International 
Telecommunication  Union  (ITU)': 

United  Nations  Economic  Commission 
for  Europe  (UN/ECE) 
http://wH'w.unece.org/Welcome.html 


Inland  Transport  Committee  (ITC)  of  the 
UN/ECE 

http://www.unicc.org/unece/trans/ 
Working  Party  on  the  Construction  of 
Vehicles  (WP  29)  of  the  ITC 

h  ttp  ://www.unicc.  org/unece/trans/ 
main/unecewp.htm 
Working  parties  of  experts  of  WP  29 

http://www.itu.ch/itudoc/un/ 
editrans/wp29/wp29wgs.html 

The  ITU  maintains  a  Website  that 
covers,  among  other  subjects,  the 
activities  of  the  Inland  Transport 
Committee  of  the  UN/ECE  and  its 
various  working  parties,  [http:// 
www.itu.ch/itudoc/un/editrans.htmI) 
Within  the  limits  of  its  resources,  and 
primarily  with  respect  to  the 
development  of  particularly  important 
global  technical  regulations,  this  agency 
will  also  place  the  documents  in  the 
internet-accessible  DOT  docket  and 
place  key  documents  on  a  word- 
searchable  location  in  its  Website. 

Opportunity  to  be  heard.  This  agency 
plans  to  seek  public  comment  at  two 
points  during  the  development  of  global 
technical  regulations.  In  the  case  of  a 
proposal  to  be  submitted  by  the  U.S.  for 
a  global  technical  regulation,  the  first 
point  would  be  before  the  proposal  is 
submitted.*  In  the  case  of  a  proposed 
global  technical  regulation  submitted  by 
a  Contracting  Party  other  than  the  U.S., 
the  first  point  at  which  the  agency 
would  solicit  public  comment  would  be 
when  the  proposal  is  referred  under  the 
1998  Agreement  to  a  working  party  of 
experts  for  consideration.  In  all  cases, 
the  second  point  would  be  when  and  if 
a  working  party  of  experts  issues  a 
report  recommending  the  adoption  of  a 
global  technical  regulation. 

NHTSA  will  seek  comments  by 
publishing  a  request  for  comments.  In 
the  case  of  a  proposal  that  the  U.S. 
contemplates  offering,  the  notice  would 
describe  the  contemplated  proposal  and 
assess  its  impacts.  This  agency  would 
fully  consider  those  comments  and 
make  any  appropriate  changes  to  its 
proposal  for  a  global  technical 
regulation,  if  commenters  submit 
sufficient  supporting  technical  data  and 
analysis.  In  the  case  of  a  proposal 
submitted  by  another  Contracting  Party, 
the  U.S.  would  likely  issue  a  short 
notice  summarizing  the  proposal  and 
seeking  comments. 

Opportunity  to  discuss.  This  agency 
plans  to  hold  informal  meetings  to  brief 
the  public  about  recent  and  anticipated 
deliberations  and  standards 
development  work  under  the  1998 


*  If  the  proposal  concerns  issues  on  which  this 
agency  has  recently  obtained  public  conunent  as 
part  of  a  rulemaking  proceeding,  it  would  not  seek 
further  comment  before  submitting  the  proposal. 


Agreement  at  those  meetings.  In 
addition,  interested  parties  may  raise 
questions  related  to  those  subjects.  The 
public  meetings  would  be  scheduled  so 
that  one  would  precede  each  of  the 
three  annual  WP  29  meetings  (i.e.,  in 
March,  June  and  November). 

NHTSA  solicits  comments  on  where  it 
should  hold  its  public  meetings  on 
activities  related  to  the  1998  Agreement. 
It  also  solicits  comments  on  whether 
these  1998  Agreement  meetings  should 
be  combined  with  this  agency's  existing 
quarterly  public  meetings  at  which  it 
discusses  its  vehicle  rulemaking.  Three 
of  those  quarterly  rulemaking  meetings 
are  held  in  Detroit,  Michigan.  The 
fourth  is  held  in  Washington,  D.C. 

Discussion  of  U.S.  negotiating 
positions.  To  the  extent  consistent  with 
retaining  the  ability  to  negotiate 
effectively  with  other  Contracting 
Parties,  NHTSA  would  use  the  quarterly 
meetings  to  keep  interested  parties 
generally  informed  about  the  U.S. 
negotiating  positions  on  issues  under 
the  1998  Agreement.  However,  this 
agency  tentatively  concludes  that  it 
would  be  impracticable  to  adopt  the 
suggestion  by  Advocates  at  the  June  17 
public  meeting  that  the  NHTSA 
negotiators  should  return  to  the  U.S. 
and  justify  any  departure  from  a 
previously  announced  negotiating 
position  under  that  Agreement.  Having 
to  return  to  the  U.S.,  as  suggested  by 
Advocates,  would  make  negotiations 
very  lengthy  and  unwieldy. 

Post-negotiation  debriefings.  NHTSA 
believes  that  this  need  can  be  met  at  the 
public  meetings  to  be  held  on  activities 
related  to  the  1998  Agreement. 

Establishment  of  a  continuing  forum. 
This  agency  believes  that  the  periodic 
meetings  will  provide  the  public  not 
only  with  an  opportunity  to  discuss 
recent  and  future  developments  under 
the  1998  Agreement,  but  also  general 
procedural  issues  involved  in  the 
implementation  of  that  Agreement. 

Following  the  model  of  the  U.S.  Codex 
delegation  or  FDA  in  providing  for 
public  participation. 

At  the  suggestion  of  CU,  the  NHTSA 
Director  of  International  Harmonization 
met  with  Dr.  F.  Edward  Scarbrough,  the 
U.S.  Manager  for  Codex,  on  August  13, 
1998.  Dr.  Scarbrough  described  the 
efforts  made  by  the  members  of  the  U.S. 
Codex  delegation  to  develop  and 
publicize  a  general  description  of  the 
U.S.  position  regarding  the  agenda  items 
to  be  discussed  at  upcoming  meetings  of 
the  committees  of  Codex  Alimentarius 
Commission.  By  way  of  example,  he 
mentioned  the  descriptions  that  would 
be  provided  and  discuf  «ed  the  next  day 
at  a  public  meeting  helc^  vn  preparation 
for  the  September  1998  meeting  of  the 
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Codex  Committee  on  General  Principles. 
(The  notice  announcing  that  meeting 
was  published  at  63  Fed.  Reg.  42608,  on 
August  10.  19<8.) 

He  also  noted  the  notice  published  by 
the  FSIS  on  Fe  bruary  12.  1998  about 
duties  of  U.S.  Government  delegates  and 
delegation  members  including  non- 
government m  jmbers.  (63  Fed.  Reg. 
7118)  That  notice: 

describes  the  ad  ivities  of  the  Codex 
Alimentarius  Co  mmission  (Codex);  describes 
the  duties  of  the  United  States  delegate  and 
alternate  delegalB  to  Codex  committees: 
provides  the  criteria  and  procedures  to  be 
used  in  selectinj  non-government  members 
to  various  Unite  1  States  delegations  to  Codex 
committees:  describes  the  appropriate  role  of 
non-govemmenB  members  on  Codex 
committees;  identifies  the  manner  in  which 
the  public  will  be  informed  of  and  may 
participate  in  Ccdex  activities;  and  requests 
comments  on  thi  sse  matters. 


With  respect 
the  positions 
about  Codex 
of  that  notice 


t(i 


of 


advising  the  public  of 
the  U.S.  Government 
activities,  paragraph  V.C. 
^ates: 


The  United  States 
members  of  the 
interest  in  a  par^cular 
activities  of  the 
and  the  United 
or  preliminary 
if  such  a  positioi  i 
United  States 
of  the  public 
in  a  particular 
to  submit  writtei  i 
mav  also  be  helc 


delegate  will  notify 
blic  who  have  indicated  an 
Codex  committee's 
I  tatus  of  each  agenda  item 
S  tates  Government's  position 
on  on  the  agenda  item, 
has  been  determined.  The 
e  may  request  members 
have  indicated  an  interest 


pDsitic 


de  egate 
;  whD 


C)de 


and 


The  content 
comments  is  d 
V.E.  of  the  Febhiary 


f^lic  commits 
committee  activities 
as  much  data  or 
such  data  or  rese  arch  : 
referenced  to  enl  lance 
of  the  comments 
will  consider  all 
not  be  bound  to 
The  views  expre  jsed 
or  may  not  be  pr  jsented 
delegate  to  a  Coqex 


X  committee  s  activities 
comments.  Public  meetings 
to  receive  comments. 


disposition  of  public 
scussed  in  paragraph 
notice: 


relevant  to  Codex 
should  be  supported  by 
research  as  possible  and 
should  be  properly 
the  persuasive  impact 
The  United  States  delegate 
comments  received  but  will 
igree  with  any  comment, 
in  these  comments  may 
by  the  United  States 
committee. 


Dr.  Scarbrou  ?h  also  discussed  the  role 
and  responsibi  lities  of  non-government 
members  of  U.  5.  delegations.  For 
example,  he  ncited  that  the  February 
1998  notice  st^ed  that  while  the  U.S. 
delegate  will,  to  the  extent  feasible, 
consult  and  seik  recommendations  for 
non-govemment  members,  the  U.S. 
delegate  will  njot  be  obliged  to  present 
at  any  Codex  cpmmittee  session  any 
recommendation  made  by  a  non- 
govemment  mfember. 

NHTSA  has  attempted  to  reflect  the 
results  of  its  talk  with  Dr.  Scarbrough  in 
the  draft  policy  statement.  However, 
this  agency  is  Jpen  to  further 
suggestions  and  perspectives. 


Accordingly,  this  agency  invites 
commenters  to  address  the  following 
question:  In  establishing  the  activities 
and  practices  that  NHTSA  will  use  in 
providing  for  public  participation  in  the 
implementation  of  the  1998  Agreement, 
what  specific  lessons  should  be  drawn 
from  the  experiences  of  the  Food  and 
Drug  Administration  (FDA)  and  the 
Department  of  Agriculture's  Food  Safety 
Inspection  Service  (FSIS)  with  respect 
to  the  Codex,  and  FDA  with  respect  to 
the  International  Conference  of 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
(drug  safety)?' '0 

Interested  persons  desiring 
information  regarding  these  other 
harmonization  activities  may  wish  to 
consult  the  following  Websites: 
US  Codex  Office 

http://www.fsis.usda.gov/OA/codex/; 
Codex  Alimentarius  Commission: 

http://www.fao.org/waicent/faoinfo/ 
economic/ esn/codex/ 
FDA  (including  the  ICH) 

http://www.ida.gov/oia/  ^ 
homepage.htm 

Best  safety  practices.  This  agency 
reaffirms  its  prior  statements  that  the 
identification  and  adoption  of  best 
safety  practices  is  its  highest  priority  in 
its  international  harmonization 
activities. 

TBT  Agreement  issues.  The  U.S.  is 
well-positioned  to  defend  its  vehicle 
safety  standards  against  a  complaint 
under  the  TBT  Agreement  that  the 


'  The  ICH  was  organized  to  provide  an 
opportunity  for  tripartite  haimonization  initiatives 
to  be  developed  with  input  from  both  regulatory 
and  industry  representatives.  ICH  is  concerned  with 
harmonization  of  technical  requirements  for  the 
registration  of  pharmaceutical  products  among 
three  regions:  The  European  Union,  Japan,  and  the 
United  States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European  Federation  of 
Pharmaceutical  Industries  Associations,  the 
Japanese  Ministry  of  Health  and  Welfare,  the 
Japanese  Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug  Evaluation  and 
Research  and  Biologies  Evaluation  and  Research. 
FDA,  and  the  Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH  Secretariat, 
which  coordinates  the  preparation  of 
documentation,  is  provided  by  the  International 
Federation  of  Pharmaceutical  Manufacturers 
Associations  (IFPMA).  The  ICH  Steering  Committee 
includes  representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as  observers  from 
the  World  Health  Organization,  the  Canadian 
Health  Protection  Branch,  and  the  European  Free 
Trade  Area. 

"•For  information  concerning  FDA  and  FSIS 
involvement  in  the  Codex  and  ICH,  see  the 
following  Federal  Register  notices  or  contact  those 
agencies  directly: 

•  FDA,  "International  Harmonization;  Policy  on 
Sundards,"  (October  11,  1995;  60  FR  53078). 

•  FSIS.  "Codex  Strategic  Planning  Meeting," 
(May  1,  1997;  62  Fed.  Reg.  23745). 

•  FDA,  "Consideration  of  Codex  Alimentarius 
Standards,"  (July  7.  1997;  62  FR  36243). 


standard  is  higher  than  the  technical 
regulations  adopted  under  the  1998 
Agreement  as  well  as  against  a 
complaint  that  the  standard  is  more 
trade  restrictive  than  necessary  to 
achieve  the  safety  benefits  in  question. 
NHTSA  takes  great  care  in  establishing 
the  safety  needs  for  its  standards  and  in 
assessing  the  benefits  and  other  impacts 
of  its  safety  standards.  Both  the  TBT 
Agreement  and  the  1998  Agreement 
expressly  recognize  the  right  of  nations 
to  adopt  safety  standards  more  stringent 
than  existing  international  standards. 

V.  Other  Methods  for  Promoting  Public 
Participation 

Currently,  the  motor  vehicle  industry 
and  consumers  are  represented  at 
meetings  of  WP  29  and  of  its  working 
parties  of  experts  by  international 
organizations  that  have  been  granted 
consultative  status  by  the  Economic  and 
Social  Council  of  the  United  Nations. 
The  industry  is  represented  by  the 
Organisation  Internationale  Des 
Constructeurs  D'Automobiles  (OICA) 
(International  Organization  of  Motor 
Vehicle  Manufacturers),  while 
consumers  are  represented  by 
Consumers  International.  Those 
organizations  participate  in  the 
discussions,  but  cannot  vote. 

The  1998  Agreement  expressly 
provides  for  participation  of  any 
specialized  agency  and  any 
organization,  including 
intergovernmental  organizations  and 
non-governmental  organizations. 
Paragraph  2.3  of  Article  2  provides 

Any  specialized  agency  and  any 
organization,  including  intergovernmental 
organizations  and  non-governmental 
organizations,  that  have  been  granted 
consultative  status  by  the  Economic  and 
Social  Council  of  the  United  Nations,  may 
participate  in  that  capacity  in  the 
deliberations  of  any  Working  Party  during 
consideration  of  any  matter  of  particular 
concern  to  that  agency  or  organization. 

At  the  June  17  public  meeting,  the 
Administrator  raised  the  possibility  of 
members  of  the  public  participating  as 
private  sector  advisers  on  a  U.S. 
delegation  at  meetings  under  the  1998 
Agreement.  This  agency  notes  that  if  a 
manufacturer  or  public  interest  group 
were  to  take  advantage  of  this 
opportunity,  it  would  have  to  provide 
its  own  funding.  The  selection  of  private 
sector  advisers  and  protocol  governing 
their  participation  are  set  forth  in  the 
final  guidelines  published  by  the 
Department  of  State  concerning  the 
participation  of  representatives  of 
affected  private  sector  interests  to  serve 
as  advisers  on  U.S.  delegations  to 
international  conferences,  meetings  and 
negotiations  (44  Fed.  Reg.  17846;  March 
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23,  1979).  This  agency  solicits 
comments  on  the  extent  of  public 
interest  and  ability  to  serve  as  private 
sector  advisers. 

VI.  Public  Workshop 

All  interested  persons  and 
organizations  are  invited  to  attend  the 
workshop.  To  assist  interested  parties  to 
prepare  for  the  February  3, 1999 
workshop,  this  agency  has  developed  a 
preliminary  agenda,  shown  below,  of 
introductory  presentations  and  of  major 
topics  for  discussion  at  the  meeting. 
Requests  for  this  agency  to  consider 
adding  additional  topics  should  be 
addressed  to  Ms.  Julie  Abraham  at  the 
address  or  numbers  given  above. 

A.  Purpose 

This  agency  is  holding  a  workshop  to 
facilitate  the  interactive  exchange  and 
development  of  ideas  among  all 
participants.  The  purpose  is  to  present 
and  discuss  the  planned  activities  and 
practices  for  facilitating  public 
participation  in  the  implementation  of 
the  1998  Agreement.  NHTSA  hopes  that 
through  an  interactive  discussion, 
opportunities  to  improve  the  draft 
policy  statement  can  be  identified. 
NHTSA  plans  to  consider  the 
information  and  views  presented  at  the 
workshop  and  in  the  subsequent  written 
comments  in  developing  the  policy 
statement  it  will  issue. 

B.  Procedures 

This  agency  intends  to  conduct  the 
workshop  informally.  The  Director  of 
International  Harmonization  will 
preside  at  the  workshop,  with  the 
participation  of  the  NHTSA's  and  EPA's 
representatives  on  WP  29's  working 
parties  of  experts.  The  Director  will  first 
give  a  brief  overview  of  the  1998 
Agreement,  followed  by  brief 
presentations  by  agency  ofBcials 
regarding  the  operation  of  WP  29  and  its 
work  plans.  Then  the  presiding  official 
will  discuss  all  of  this  agency's  planned 
activities  and  practices  for  promoting 
public  participation.  As  each  activity  or 
practice  is  presented,  the  participants 
will  be  asked  for  comments  and  input. 
At  any  point  during  the  workshop,  and 
upon  request,  the  presiding  official  will 
allow  participants  to  ask  questions  or 
provide  comments.  When  commenting, 
participants  should  approach  the 
microphone  and  state  their  name  and 
affiliation  for  the  record.  All 
participants  are  asked  to  be  succinct. 
Participants  may  also  submit  written 
questions  to  the  presiding  official  and 
request  that  they  be  directed  to 
particular  participants. 

Any  person  planning  to  participate 
should  contact  Ms.  Julie  Abraham  at  the 


address  and  telephone  number  given  at 
the  beginning  of  this  notice,  no  later 
than  10  calendar  days  before  the 
workshop. 

C.  Agenda 

i.  Opening  remarks 
Ricardo  Martinez,  Administrator 
(NHTSA)— 10  min. 
ii.  1998  Agreement:  opportunities  for 
seeking  higher  levels  of  safety  and 
broader  public  participation 
Julie  Abraham,  Director  of 
International  Harmonization 
(NHTSA)— 15  min. 
iii.  WP  29  procedures  for  developing 
technical  regulations  under  the 
1958  and  1998  Agreements 
Ken  Feith,  Policy  Advisor,  Office  of 
Air  and  Radiation  (EPA) — 20  min. 
iv.  The  U.S.  role  in  the  implementation 
of  the  1958  Agreement 
WP  29  Working  Party  of  Experts  on 
Lighting  and  Light-Signalling: 
recent  events  and  future  directions 
Richard  Van  Iderstine,  U.S. 

Representative  (NHTSA) — 5  min. 
WP  29  Working  Party  of  Experts  on 
Pollution  and  Energy:  recent  events 
and  future  directions 
Thomas  Baines,  U.S.  Representative 

(EPA)— 5  min. 
WP  29  Working  Party  of  Experts  on 
Noise:  recent  events  and  future 
directions 
Ken  Feith,  U.S.  Representative 

(EPA)— 5  min. 
WP  29  Working  Party  of  Experts  on 
Passive  Safety:  recent  events  and 
future  directions 
Dr.  WiUiam  R.  S.  Fan,  U.S. 
Representative  (NHTSA) — 5  min. 

Case  example  illustrating  the  current 
role  of  NGO's  in  the  development  of  a 
UN/ECE  technical  regulation  Frank 
Turpin,  Office  of  International 
Harmonization  (NHTSA)  (Retired)— 10 
min. 
V.  Interactive  discussion  of  public 

participation  in  the  implementation 
of  the  1998  Agreement  " 
The  policy  statement 
Access  to  information 
Opportunity  to  comment 
Opportunity  to  discuss 
Other  measures  for  promoting  public 

participation 
Participation  in  U.S.  delegation 


■'  The  participants  in  the  interactive  discussion 
are  encouraged  to  discuss  the  issues  on  which  the 
agency  has  solicited  comments  in  the  preamble  to 
this  notice,  i.e.: 

What  lessons  should  be  drawn  from  the 
experiences  of  the  FDA  and  FSIS  with  respect  to  the 
Codex,  and  of  the  FDA  with  respect  to  the 
International  Conference  of  Harmonisation  of 
Technical  Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH)  (drug  safety)? 


Vn.  Rulemaking  Analyses  and  Notices 

Since  this  request  for  comment 
contemplates  the  establishment  of  a 
statement  of  policy  (as  opposed  to  a 
regulation  or  rule)  that  will  not  have  the 
force  and  effect  of  law,  this  request  is 
not  subject  to  the  requirements  of  the 
various  Executive  Orders  (e.g.. 
Executive  Order  12866),  statutes  or  DOT 
regulatory  policies  and  procedures  for 
analysis  of  the  impacts  of  rulemaking. 
Further,  it  is  not  subject  to  the  notice 
and  comment  requirements^  the 
Administrative  Procedure  Act. 
Nevertheless,  this  agency  has  decided  to 
seek  public  comment  on  the  statement 
of  policy  before  publishing  a  final 
version. 

VIII.  Comments 

This  agency  invites  all  interested 
parties  to  submit  written  comments. 
This  agency  notes  that  participation  in 
the  public  workshop  is  not  a 
prerequisite  for  submission  of  written 
comments.  Written  comments  should  be 
sent  to  the  address  and  follow  the  same 
requirements  specified  above  in  section 
ADDRESSES.  It  is  requested  but  not 
required  that  two  copies  be  submitted. 

AH  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-pjage  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  Docket  Management.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  this 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
for  the  notice  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  policy 
statement  to  be  issued  will  be 
considered  as  suggestion:,  for  future 
action.  Comments  on  the  notice  will  be 
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available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  iis  it  becomes  available  in 
the  docket  after  the  closing  date,  and 
recommends  that  interested  persons 
continue  to  examine  the  docket  for  newr 
material. 

Those  persdns  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Statement  of  policy:  NHTSA  Priorities 
and  Public  Pirticipation  in  the 
Implementation  of  the  UN/ECE  1998 
Agreement  op  Global  Technical 
Regulations  | 

I.  Our  Priorities  Under  the  1998 
Agreement    I 

A.  Advance  vehicle  safety  by 
identifying  and  adopting  best  safety 
practices  frorti  around  the  world  or  by 
developing  new  standards  reflecting 
technological  advances  and  current  and 
anticipated  safety  problems. 

B.  Seek  to  harmonize  our  safety 
standards  with  those  of  other  countries, 
to  the  extent  consistent  with 
maintaining  Existing  levels  of  motor 
vehicle  safet]|. 

C.  Notwithstanding  our 
barmonizatia  n  efforts,  preserve  our 
ability  to  adopt  standards  that  meet  U.S. 
vehicle  safety  needs. 

D.  Ensure  the  opportunity  for  public 
participation!  through  means  such  as 
pre-rulemakihg  activities  and  practices. 

n.  Procedure^  for  Providing  Public 
-Information  knd  Facilitating  Public? 
Participation] 

A.  Access  lio  information. 

1.  Annual  calendar  of  activities  and 
list  of  pendiiK  work. 

We  will  pi|blish  annually  a  notice 
providing  (a)'a  calendar  of  scheduled 
meetings  of  WP  29  and  its  working 
parties  of  experts;  and  (b)  a  list  of  the 
global  technical  regulations  relating  to 
motor  vehicli  safety,  theft  or  energy 
conservation  |that  are  being  considered 
by  a  workingj party  of  experts,  or  that 
have  been  recommended  by  a  working 
party  of  experts  for  establishment  under 
the  1998  Agreement. 

2.  Availability  of  documents  relating 
to  global  technical  regulations  proposed 
by  Contractii  g  Parties  and  global 


technical  regulations  recommended  by 
working  parties  of  experts. 

As  we  obtain  English  versions  of  key 
documents  relating  to  motor  vehicle 
safety,  theft  or  energy  conservation  that 
are  generated  under  the  1998  Agreement 
(e.g.,  proposals  referred  to  a  working 
party  of  experts,  and  reports  and 
recommendations  issued  by  a  working 
party),  we  will  place  them  in  the 
internet-accessible  DOT  docket 
(www.dms.dot.gov).  Since  docimients 
in  the  DOT  docket  are  imaged 
documents,  they  cannot  be  word- 
searched.  Within  the  limits  of  available 
resources,  we  will  also  place  the 
documents  on  an  international  activities 
page  that  will  be  included  in  our 
Website.  This  additional  step  will  give 
interested  persons  the  ability  to  word- 
search  the  documents. 

B.  Opportunity  to  comment. 

1.  Proposals  by  Contracting  Parties  for 
consideration  of  global  technical 
regulations. 

a.  Proposals  by  the  U.S. 

Before  we  submit  a  proposal  for  the 
development  of  a  global  technical 
regulation  relating  to  motor  vehicle 
safety,  theft  or  energy  conservation  for 
consideration  under  the  1998 
Agreement,  we  will  publish  a  notice 
requesting  public  comments  on  our 
proposal.  We  will  consider  those 
comments  before  submitting  our 
proposal  to  the  Executive  Committee. 

(1)  U.S.  proposal  for  harmonizing 
existing  technical  regulations. 

Our  notice  will  compare  the  proposed 
harmonized  standard  and  the  related 
existing  U.S.  standard,  including  the 
relative  impacts  of  those  standards. 

(2)  U.S.  proposal  for  establishing  a 
new  global  technical  regulation. 

Our  notice  will  discuss  (i)  the  safety, 
theft  or  energy  conservation  problem 
addressed  by  the  proposal,  (ii)  the 
rationale  for  the  proposed  approach  for 
addressing  the  problem,  and  (iii)  the 
impacts  of  the  proposal. 

b.  Proposals  by  Contracting  Parties 
other  them  the  U.S. 

After  a  Contracting  Party  other  than 
the  U.S.  submits  a  proposal  for  a  global 
technical  regulation  relating  to  motor 
vehicle  safety,  theft  or  energy 
conservation  for  consideration  under 
the  1998  Agreement,  we  will  place  a 
copy  of  an  English  language  version  of 
the  proposal  in  the  DOT  docket  and, 
within  the  limit  of  our  resources,  may 


also  post  it  on  our  Website.  We  will  also 
publish  a  brief  notice  summarizing  the 
proposal,  indicating  where  it  may  be 
located  in  the  DOT  docket  (and/or  on 
the  internet),  and  inviting  public 
comment.  We  will  consider  those 
comments  in  connection  with  our 
participation  in  future  deliberations 
under  that  Agreement. 

2.  Recommendations  by  a  working 
party  of  experts  for  the  establishment  of 
a  global  technical  regulation. 

When  a  working  party  of  experts 
issues  a  report  recommending  the 
establishment  of  any  global  technical 
regulation  (including  one  based  on  one 
of  our  proposals)  relating  to  motor 
vehicle  safety,  theft  or  energy 
conservation,  we  will  place  a  copy  of  an 
English  language  version  of  the  report  in 
the  DOT  docket  and,  within  the  limit  of 
our  resources,  may  also  post  it  on  our 
Website.  We  will  also  publish  a  brief 
notice  summarizing  the  recommended 
regulation,  indicating  where  the  report 
may  be  located  in  the  tXDT  docket  (and/ 
or  on  the  internet),  and  inviting  public 
comment.  We  will  consider  those 
comments  in  connection  with  our 
participation  in  future  deliberations 
under  the  1998  Agreement. 

(Note:  If  we  subsequently  initiate  a 
rulemaking  proceeding  concerning  the 
subject  matter  of  any  document  mentioned 
above  in  paragraphs  1-3,  we  will  place  the 
comments  relating  to  the  document  in  the 
docket  for  that  proceeding  and  address  them 
as  appropriate.) 

C.  Opportunity  to  discuss. 

We  will  hold  public  meetings  to 
summarize  the  events  under  the  1998 
Agreement  since  the  last  meeting  held 
pursuant  to  this  policy  statement  and 
the  anticipated  upcoming  events.  We 
will  also  discuss  key  issues  regcirding 
pending  standards  development  work 
relating  to  motor  vehicle  safety,  theft  or 
energy  conservation  under  the  1998 
Agreement,  and  public  comments 
regarding  those  issues.  Our 
representatives  on  the  working  parties 
of  experts,  and,  as  appropriate,  other 
agency  officials,  will  also  participate  in 
those  meetings. 

Issued  on  December  29, 1998. 
Julie  Abraham, 

Director,  Office  of  International 
Harmonization. 

[FR  Doc.  98-34827  Filed  12-3(>-98;  2:37  pmj 
BIUJNQ  CODE  4910-SA-P 
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DEPARTMEN  T  OF  JUSTICE 

Office  of  the  Attorney  General 
[A.G.  Order  Noi  2196-98] 
RIN1105-AA54 

Megan's  Law]  Final  Guidelines  for  the 
Jacob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act,  as  Amended 

Correction  ana  Republication 

Editorial  Not*:  Due  to  typesetting  errors, 
notice  docume4t  FR  Doc.  98-33377, 
originally  published  in  the  issue  of  Thursday, 
December  17,  1^98,  at  pages  69656-69667  is 
being  republishpd  in  its  entirety. 
AQENGY:  Department  of  Justice. 

ACTION:  Final  guidelines. 

1 

summary:  Thej  United  States  Department 
of  Justice  is  publishing  Final  Guidelines 
to  implement  the  Jacob  Wetterling 
Crimes  Against  Children  and  Sexually 
Violent  Offender  Registration  Act  as 
amended  by  Megan's  Law,  the  Pam 
Lychner  Sexual  Offender  Tracking  and 
Identification  Act  of  1996.  and  section 
115  of  the  Geiieral  Provisions  of  Title  I 
of  the  Departi^ents  of  Commerce, 
Justice,  and  Slate,  the  Judiciary,  and 
Related  Agenqies  Appropriations  Act, 
1998. 

EFFECTIVE  DAT^:  December  17,  1998. 
SUPPLEMENTARY  INFORMATION:  The  Pam 
Lychner  Sexual  Offender  Tracking  and 
Identification  [Act  of  1996,  Pub.  L.  104- 
236,  110  Stat.  3093  (the  "Pam  Lychner 
Act"),  and  setiion  115  of  the  General 
Provisions  of  'Title  I  of  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1998,  Pub.  L.  105- 
119,  111  Stat.  12440.  2461  (the  "CJSA"), 
amended  section  170101  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994,  Piib.  L.  103-322,  108  Stat. 
1796.  2038  (cddified  at  42  U.S.C. 
14071),  whicri  contains  the  Jacob 
Wettlering  Cripes  Against  Children  and 
Sexually  Viol#nt  Offender  Registration 
Act  (the  "Wetterling  Act"  or  "the  Act"). 
These  legislative  changes  require 
conforming  changes  in  the  Final 
Guidelines  fofl  the  Jacob  Wetterling  Act 
and  Megan's  Law  (Pub.  L.  104-145,  110 
Stat.  1345)  th^t  were  published  by  the 
Department  o(  Justice  on  July  21. 1997. 
in  the  Federal  Register  (62  FR  39009). 

The  Wettleriing  Act  generally  sets  out 
minimum  standards  for  state  sex 
offender  registration  programs.  States 
that  fail  to  coitiply  with  these  standards 
within  the  applicable  time  frame  will  be 
subject  to  a  mandatory  10%  reduction  of 
formula  grant  ifunding  under  the  Edward 
Byrne  Memorial  State  and  Local  Law 


Enforcement  Assistance  Program  (42 
U.S.C.  3756),  which  is  administered  by 
the  Bureau  of  Justice  Assistance  of  the 
Department  of  Justice.  Any  funds  that 
are  not  allocated  to  noncomplying  states 
will  be  reallocated  to  states  that  are  in 
compliance.  Information  concerning 
compliance  review  procedures  and 
requirements  appears  in  part  VIII  of 
these  guidelines. 

The  Wetterling  Act's  requirements  for 
compliance  may  be  divided  into  three 
categories,  each  of  which  carries  a 
different  compliance  deadline, 
depending  on  the  legislation  from 
which  it  derives: 

1.  Original  requirements.  Many  of  the 
provisions  of  the  current  formulation  of 
the  Wetterling  Act  derive  firom  the 
original  version  of  the  Act,  which  was 
enacted  on  September  13, 1994,  or  from 
the  Megan's  Law  amendment  to  the  Act. 
These  include,  for  example,  the  basic 
requirements  to  register  offenders  for  at 
least  10  years;  to  take  registration 
information  from  offenders  and  to 
inform  them  of  registration  obligations 
when  they  are  released;  to  require 
registrants  to  update  address 
information  when  they  move;  to  verify 
the  registered  address  periodically;  and 
to  release  registration  information  as 
necessary  for  public  safety.  The 
deadline  for  compliance  with  these 
features  of  the  Act  was  September  12, 
1997,  based  on  the  specification  of  42 
U.S.C.  14071(g)  that  states  have  three 
years  from  the  Act's  original  enactment 
date  (i.e.,  September  13,  1994)  to 
achieve  compliance.  However,  42  U.S.C. 
14071(g)  allows  a  two-year  extension  of 
the  deadline  for  states  that  are  making 
good  faith  efforts  to  achieve  compliance, 
and  states  that  have  been  granted  this 
extension  have  until  September  12, 
1999,  to  comply  with  these  features  of 
the  Act. 

2.  Pam  Lychner  Act  requirements.  The 
Pam  Lychner  Act's  amendments  to  the 
Wetterling  Act  created  a  limited  number 
of  new  requirements  for  state 
registration  programs,  including  a 
requirement  that  the  perpetrators  of 
particularly  serious  offenses  and 
recidivists  be  subject  to  lifetime 
registration.  The  time  frame  for 
compliance  with  these  new 
requirements  is  specified  in  section 
10(b)  of  the  Pam  Lychner  Act — ^three 
years  from  the  Pam  Lychner  Act's 
enactment  date  of  October  3, 1996, 
subject  to  a  possible  extension  of  two 
years  for  states  that  are  making  good 
faith  efforts  to  come  into  compliance. 
Hence,  barring  an  extension,  states  will 
need  to  comply  with  these  features  of 
the  Act  by  October  2, 1999. 


3.  CfSA  requirements.  The  CJSA 
amendments  made  extensive  changes  to 
the  Wetterling  Act,  many  of  which 
afford  states  greater  flexibility  in 
achieving  compliance.  Under  the 
effective  date  provisions  in  section 
115(c)  of  the  CJSA,  states  immediately 
have  the  benefit  of  amendments  that 
afford  them  greater  discretion  and  can 
rely  on  these  amendments  in 
determining  what  changes  (if  any)  are 
needed  in  their  registration  programs  to 
comply  with  the  Act.  For  example,  the 
Act  as  amended  by  CJSA  affords  states 
discretion  concerning  the  procedures  to 
be  used  in  periodic  verification  of 
registrants'  addresses,  in  contrast  to  the 
Act's  original  requirement  that  a 
specific  verification-form  procedure  be 
used.  In  light  of  this  change,  effective 
immediately,  states  have  discretion 
concerning  the  particular  procedures 
that  will  bojised  in  address  verification. 

While  the  CJSA's  amendments  to  the 
Wetterling  Act  were  largely  in  the 
direction  of  affording  states  greater 
discretion,  the  CJSA  did  add  some  new 
requirements  to  the  Wetterling  Act.  For 
example,  the  CJSA  added  provisions  to 
promote  registration  of  sex  offenders  in 
states  where  they  work  or  attend  school 
(as  well  as  states  of  residence)  and  to 
promote  registration  of  federal  and 
military  sex  offenders.  The  time  fi-ame 
for  compliance  with  now  requirements 
under  the  CJSA  amendments,  as 
specified  in  section  115(c)(2)  of  the 
CJSA,  is  three  years  from  the  CJSA's 
enactment  date  of  November  26,  1997, 
subject  to  a  possible  extension  of  two 
years  for  states  that  are  making  good 
faith  efforts  to  come  into  compliance, 
Hence,  barring  an  extension,  states  will 
need  to  comply  with  these  features  of 
the  Act  by  November  25,  2000. 

The  final  guidelines  in  this 
publication  identify  and  discuss 
separately  all  of  the  requirements  that 
states  will  need  to  meet  by  each  of  the 
three  specified  deadlines,  thereby 
making  it  clear  when  states  will  need  to 
be  in  compliance  with  each  element  of 
the  Wetterling  Act  to  maintain 
eligibiUty  for  full  Byrne  Formula  Grant 
funding. 

Summary  of  Comments  on  the  Proposed 
Guidelines 

On  June  19. 1998.  the  U.S. 
Department  of  Justice  published 
Proposed  Guidelines  in  the  Federal 
Register  (63  FR  33696)  to  implement  the 
Jacob  WetterUng  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act  as  amended  by  Megan's 
Law,  the  Pam  Lychner  Sexual  Offender 
Tracking  and  Identification  Act  of  1996, 
and  section  115  of  the  General 
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Provisions  of  Title  I  of  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1998.  The  comment 
period  expired  on  August  18,  1998. 
Following  the  publication  of  the 
proposed  guidelines,  the  Department 
received  9  comment  letters,  primarily 
from  state  law  enforcement  agencies. 
These  letters  contained  numerous 
comments,  questions  and 
recommendations,  all  of  which  were 
considered  carefully  in  developing  the 
Final  Guidelines.  A  summary  of  the 
comments  and  responses  to  them  are 
provided  in  the  following  paragraphs. 

A.  Offense  Coverage 

One  respondent  commented  that 
some  states  appear  to  be  imposing 
registration  requirements  on  individuals 
convicted  of  consensual  adult  sodomy. 
As  the  guidelines  state,  such  offenses 
are  not  among  the  offenses  for  which  the 
Act  requires  registration,  and 
registration  of  persons  convicted  of  such 
offenses  would  not  further  the  Act's 
objectives. 

B.  Basic  Registration  Requirements 

1.  Initial  Registration  Requirement 

One  respondent  asked  about  the 
applicability  of  the  Act's  requirements 
in  relation  to  an  offender  who  is 
released  from  custody  and  immediately 
moves  to  another  state.  In  such  cases, 
the  state  must:  (1)  inform  the  offender 
of  the  pertinent  registration 
requirements  and  take  information  on 
the  offender  as  prescribed  in  the  Act; 
and  (2)  have  procedures  that  ensure  that 
notice  is  provided  promptly  to  an 
agency  responsible  for  registration  in 
the  state  to  which  the  offender  moves, 
as  with  any  other  offender  who  is 
moving  interstate  (42  U.S.C.  14071(b)(1), 
(2)  and  (5)).  The  final  guidelines  include 
language  that  clariHes  these 
requirements. 

2.  Duration  of  Registration 

Two  respondents  commented  on  the 
minimum  registration  period  required 
by  the  Act.  One  respondent  noted  that 
its  state  law  currently  allows 
discontinuance  of  registration  "upon 
restoration  of  civil  rights,"  while 
another  noted  that  its  state  law  allows 
discontinuance  of  registration  after 
seven  years  in  certain  circumstances.  As 
the  guidelines  state,  for  persons 
convicted  of  offenses  within  the  Act's 
offense  categories,  registration  may  be 
discontinued  prior  to  10  years  only  if 
the  underlying  conviction  is  reversed, 
vacated,  or  set  aside,  or  if  the  registrant 
is  pardoned.  Thus,  laws  allowing 
discontinuance  of  registration  for  such 


persons  prior  to  ten  years  for  any  other 
reason  would  not  be  in  compliance  with 
the  Act. 

The  requirement  of  registration  for  at 
least  10  years,  like  the  other 
requirements  of  the  Act,  does  not  have 
to  be  applied  retroactively  to  offenders 
who  were  convicted  prior  to  the 
establishment  of  a  conforming 
registration  program.  Hence,  it  is  a 
matter  of  state  discretion  whether  to 
allow  termination  of  registration  for 
such  offenders  after  some  shorter  period 
of  time. 

C.  Registration  in  Certain  Interstate 
Contexts 

1.  Offense  Coverage 

One  respondent  inquired  whether  an 
offender's  new  state  of  residence,  or  a 
state  in  which  an  offender  works  or 
attends  school,  must  register  the 
offender  if  he  or  she  does  not  fall  into 
the  categories  of  registration  offenses 
specified  in  the  state's  sex  offender 
registration  laws.  The  Act  requires  states 
to  register — or,  in  the  case  of  non- 
resident workers  and  students,  to  accept 
registration  information  from — persons 
convicted  of  the  offenses  described  in 
42  U.S.C.  14071(a)(3)(A)-(B)  or  a 
comparable  range  of  offenses.  Thus,  a 
state  must  register  (or,  for  non-resident 
workers  and  students,  accept 
registration  information  from)  at  least 
those  persons  to  comply  with  the  Act. 
The  coverage  of  any  offenses  beyond 
those  oH^enses  is  a  matter  of  state 
discretion.  Thus,  for  example,  the  Act 
does  not  require  a  state  to  accept 
registration  information  from  a  non- 
resident worker  or  student  if  that 
person's  state  of  residence  is  registering 
the  person  on  the  basis  of  an  offense 
that  is  outside  of  the  Act's  offense 
coverage  requirements. 

2.  Notification  to  Other  States 

One  respondent  asked  whether,  to 
comply  with  the  Act,  a  state  must  enact 
a  statutory  requirement  providing  for 
notification  to  other  states  when  an 
offender  moves  interstate,  or  whether  it 
could  rely  on  informal  practice  to  do  so. 
As  the  guidelines  state,  in  determining 
compliance,  the  Act  does  not  require 
that  its  standards  be  implemented  by 
statute.  Thus,  in  assessing  compliance 
with  the  Act,  the  totality  of  a  state's 
rules  governing  the  operation  of  its 
registration  and  notification  system  will 
be  considered,  including  administrative 
policies  and  procedures  as  well  as 
statutes.  However,  a  completely 
informal  practice,  not  adopted  by  statute 
and  not  included  in  an  articulated 
administrative  policy  or  procedure, 
would  not  be  sufficient. 


D.  Requirements  Related  to  Non- 
Resident  Workers  and  Students 

1.  General  Requirement 

One  respondent  commented  that  the 
requirement  that  non-resident  workers 
and  students  register  both  in  the  state  in 
which  they  reside  and  the  state  in 
which  they  are  employed  places  a 
burden  on  the  non-resident  state.  The 
Act  itself  requires  that  states  accept 
registration  information  from  out-of- 
state  workers  and  students  (42  U.S.C. 
14071(b)(7)).  The  guidelines  cannot  alter 
requirements  appearing  in  the  statute. 

2.  Procedures  for  Accepting  Registration 
Information 

One  respondent  asked  whether  states 
may  comply  with  the  requirement  to 
accept  registration  information 
concerning  non-resident  workers  and 
students  by  having  local  law 
enforcement  agencies  collect  the 
information  and  then  transfer  it  to  the 
state.  This  approach  is  consistent  with 
the  Act. 

One  respondent  asked  whether 
registration  information  must  be 
collected  directly  from  the  non-resident 
workers  and  students,  or  whether  states 
may  enter  into  agreements  to  exchange 
information  on  such  persons.  The  Act 
requires  states  to  "ensure  that 
procedures  are  in  place  to  accept 
registration  information  from"  these 
categories  of  offenders  (42  U.S.C. 
14071(b)(7)).  Thus,  states  must  have 
some  mechanism  in  place  to  accept 
registration  information  from  non- 
resident workers  and  students.  Should 
states  also  wish  to  enter  into  agreements 
for  information  exchange  with  other 
states,  they  are  free  to  do  so  under  the 
Act. 

3.  Offenders  to  Whom  the  Registration 
Requirements  Apply 

One  respondent  asked  how  the 
number  of  days  of  employment  in  the 
state  should  be  calculated.  More 
specifically,  the  respondent  asked  how 
to  deal  with  employment  involving 
travel  through  several  states,  and 
whether  work-related  travel  through  a 
state  or  any  amount  of  time  spent 
working  during  a  day  should  be  counted 
towards  or  as  a  "day"  of  employment  in 
the  state.  As  the  guidelines  state,  the  Act 
requires  states  to  accept  registration 
information  from  non-residents  who  are 
employed  "full-time  or  part-time  for  a 
period  of  time  exceeding  14  days  or  for 
an  aggregate  period  of  time  exceeding  30 
days  during  any  calendar  year"  (42 
U.S.C.  14071(a)(3)(F).  Tfie  Act  and 
guidelines  do  not  provide  more  specific 
rules  concerning  such  questions  as 
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whether  trave  ling  through  a  state  in  the 
course  of  emjiloyment  constitutes  being 
employed  in  he  state,  or  whether  there 
is  a  lower  lim  it  on  the  amount  of  time 
worked  durirg  a  day  that  will  count  as 
part-time  em  iloyment.  Thus,  the 
resolution  of  iiose  issues  is  a  matter  of 
state  discretic  n. 

One  respoii  dent  inquired  as  to  the 
definition  of  )art-time  student.  The  Act 
defines  a  "sti  dent"  as  a  "person  who  is 
enrolled  on  a  full-time  or  part-time 
basis,  in  any  mblic  or  private 
educational  iistitution,  including  any 
secondary  scftool,  trade,  or  professional 
institution,  oj  institution  of  higher 
education."  (42  U.S.C.  14071(a)(3)(G)). 
The  Act  and  |  sidelines  do  not  further 
define  the  tern  "part-time."  Thus,  is  left 
to  the  states  t )  apply  this  term  in  a 
manner  consistent  with  the  Act. 

E.  Requirements  Related  to  Federal  and 
Military  Offenders 
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F.  Requirements  Related  to  Aggravated 
Offenders  am  i  Recidivists 

1.  Applicatio  1  of  Lifetime  Registration 
Requirement 

Two  respoi  idents  questioned  whether 
the  lifetime  n  igistration  requirements  for 
aggravated  of  enders  and  recidivists 
apply  retroac  ively  or  prospectively. 
The  final  guidelines  clarify  that  the  Act 
requires  statefe  to  register  for  life 
offenders  corivicted  for  an  aggravated 
offense,  and  flecidivists  convicted  of  the 
current  offen$e,  where  such  convictions 
occur  after  thb  adoption  by  the  state  of 
the  lifetime  n  igistration  requirement. 
However,  stai  es  remain  free  to  apply  the 
lifetime  regis  ration  requirement 
retroactively  o  offenders  convicted 
prior  to  their  adoption  of  the 


requirement,  if  they  so  wish.  The 
lifetime  registration  requirement  for 
aggravated  offenders  and  recidivists  was 
enacted  by  the  Pam  Lychner  Act,  and 
thus  carries  a  deadline  of  October  3, 
1999,  with  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  comply. 

One  respondent  asked  how  far  back  a 
state  must  look  in  determining  whether 
an  offender  has  a  prior  offense  that 
would  qualify  him  or  her  as  a  recidivist. 
There  is  no  time  limit  under  the  Act  on 
prior  qualifying  convictions.  As  the 
final  guidelines  make  clear,  in 
determining  whether  a  person  has  a 
qualifying  prior  conviction,  states  may 
rely  on  the  methods  they  normally  use 
in  searching  criminal  records. 

2.  Definition  of  Aggravated  Offenses 

One  respondent  sought  clarification 
on  the  aggravated  offenses  for  which 
lifetime  registration  is  required.  As  the 
guidelines  state,  "aggravated  offense" 
refers  to  state  offenses  comparable  to 
aggravated  sexual  abuse  as  defined  in 
federal  law  (18  U.S.C.  2241).  which 
principally  encompasses:  (1)  engaging 
in  sexual  acts  involving  penetration 
with  victims  of  any  age  through  the  use 
of  force  or  the  threat  of  serious  violence; 
and  (2)  engaging  in  sexual  acts 
involving  penetration  with  victims 
below  the  age  of  12.  Thus,  states  can 
comply  with  this  provision  by  requiring 
lifetime  registration  for  persons 
convicted  of  the  state  offenses  that  cover 
such  conduct,  i.e.,  (1)  engaging  in  sexual 
acts  involving  penetration  with  victims 
of  any  age  through  the  use  of  force  or 
the  threat  of  serious  violence;  and  (2) 
engaging  in  sexual  acts  involving 
penetration  with  victims  below  the  age 
of  12. 

G.  Requirements  Related  to  Sexually 
Violent  Predators 

1.  Waiver 

Several  respondents  expressed 
concern  over  the  particular 
requirements  regarding  sexually  violent 
predators.  For  example,  two 
respondents  noted  that  their  state  either 
does  not  use  a  board  of  experts  to 
designate  sexually  violent  predators  or 
does  not  include  certain  representatives 
on  the  board  that  they  use.  The  Act 
requires  that  the  determination  whether 
a  person  is  a  sexually  violent  predator 
be  made  by  a  court  after  considering  the 
recommendation  of  a  board  with  a 
specified  composition  (42  U.S.C. 
14071(a)(2)(A)).  However,  the  Act  also 
allows  the  Attorney  General  to  grant  a 
waiver  from  these  requirements  where  a 
state  has  established  alternative 
procedures  or  legal  standards  for 


designating  a  person  as  a  sexually 
violent  predator  (42  U.S.C. 
14071(a)(2)(B)).  As  a  result,  as  the 
guidelines  state,  the  approach  taken  to 
determining  whether  an  offender  is  a 
sexually  violent  predator  will  be  treated 
as  a  matter  of  state  discretion. 

In  addition,  the  Act  allows  the 
Attorney  General  to  approve 
"alternative  measures  of  comparable  or 
greater  effectiveness  in  protecting  the 
public  from  unusually  dangerous  or 
recidivistic  sexual  offenders"  in  lieu  of 
the  specific  measure  set  forth  in  the  Act 
regarding  sexually  violent  predators  (42 
U.S.C.  14071(a)(2)(C)).  States  that  wish 
to  request  approval  under  this  provision 
should  do  so  during  the  compliance 
review  process.  States  also  may  consider 
the  adoption  of  alternative  measures  at 
any  time  after  coming  into  compliance 
with  the  Act.  and  may  seek  approval 
from  the  reviewing  authority  for  such 
later-developed  alternatives. 

2.  Documentation  of  Treatment 

Two  respondents  expressed  concern 
with  the  requirement  that  the 
registration  information  collected  on 
sexually  violent  predators  must  include 
documentation  of  treatment.  The  Act 
requires  that,  for  registrants  who  have 
been  designated  as  "sexually  violent 
predators"  under  the  Act's  definition, 
the  initial  registration  information  must 
include  "documentation  of  treatment 
received  for  any  mental  abnormality  or 
personality  disorder  of  the  person"  (42 
U.S.C.  14071(b)(1)(B)).  As  the  guidelines 
note,  however,  in  determining  whether 
offenders  have  received  treatment,  the 
officers  responsible  for  obtaining  the 
initial  registration  information  may  rely 
on  information  that  is  readily  available 
to  them,  either  from  existing  records  or 
the  offender,  and  may  comply  with  the 
requirement  to  document  an  offender's 
treatment  history  simply  by  noting  that 
the  offender  received  treatment.  Of 
course,  states  that  wish  to  include  more 
detailed  information  about  offenders' 
treatment  histories  are  free  to  do  so. 

3.  Termination  of  Sexually  Violent 
Predator  Status 

One  state  commented  that  its  law 
allows  certain  sexually  violent  predators 
to  obtain  certificates  of  rehabilitation 
that  terminate  sexually  violent  predator 
status.  As  the  guidelines  make  clear,  the 
Act  requires  lifetime  registration  once  it 
has  been  determined  that  a  registrant  is 
a  sexually  violent  predator.  Thus,  a  state 
would  not  be  in  compliance  with  this 
feature  of  the  Act  if  it  were  to  allow 
registration  to  be  terminated  for  a 
person  who  has  been  found  to  be  a 
sexually  violent  predator  on  the  basis  of 


Federal  Register /Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Notices 


575 


a  later  determination  that  the  person  has 
been  "rehabilitated"  or  is  no  longer  a 
sexually  violent  predator.  However,  as 
noted  in  the  guidelines  and  in  (G)(1) 
above,  the  Attorney  General  may 
approve  alternative  measures  of 
comparable  or  greater  effectiveness  in 
protecting  the  public  from  unusually 
dangerous  or  recidivistic  sexual 
offenders  in  lieu  of  the  specific 
measures  set  forth  in  the  Act  regarding 
sexually  violent  predators  (42  U.S.C. 
14e71(a)(2)(C)). 

H.  The  National  Sex  Offender  Registry 
(NSOR) 

One  respondent  had  specific 
questions  regarding  the  interface  of  its 
offender  tracking  system  with  NSOR. 
Procedures  for  state  participation  in 
NSOR  are  described  in  the  guidelines, 
and  the  FBI  will  issue  formal 
regulations  governing  the  operation  of 
NSOR.  As  the  guidelines  note,  funding 
is  available  through  the  National  Sex 
Offender  Registry  Assistance  Program  of 
the  Bureau  of  Justice  Statistics  of  the 
United  States  Department  of  Justice  to 
facilitate  state  participation  in  NSOR 
and  to  upgrade  state  sex  offender 
registries. 

Final  Guidelines  for  the  Jacob 
Wetterling  Crimes  Against  Children 
and  Sexually  Violent  Offender 
Registration  Act,  as  Amended 

1 .  General  Purposes  and  Principles  of 
Interpretation 

These  guidelines  carry  out  a  statutory 
directive  to  the  Attorney  General  in 
subsection  (a)(1)  of  the  Wetterling  Act 
(42  U.S.C.  14071(a)(1))  to  establish 
guidelines  for  state  registration 
programs  under  the  Act.  Before  turning 
to  the  specific  provisions  of  the  Act,  five 
general  points  should  be  noted 
concerning  the  Act's  interpretation  and 
application. 

First,  the  general  objective  of  the  Act 
is  to  assist  law  enforcement  and  protect 
the  public  from  convicted  child 
molesters  and  violent  sex  offenders 
through  requirements  of  registration  and 
appropriate  release  of  registration 
information.  The  Act  is  not  intended  to, 
and  does  not  have  the  effect  of,  making 
states  less  free  than  they  were  under 
prior  law  to  impose  such  requirements. 
Hence,  the  Act's  standards  constitute  a 
floor  for  state  programs,  not  a  ceiling. 
States  do  not  have  to  go  beyond  the 
Act's  minimum  requirements  to 
maintain  eligibility  for  full  Byrne  Grant 
funding,  but  they  retain  the  discretion  to 
do  so,  and  state  programs  do  often 
contain  elements  that  are  not  required 
under  the  Act's  standards.  For  example, 
a  state  may  have  a  registration  system 


that  covers  broader  classes  of  offenders 
than  those  identified  in  the  Act,  requires 
address  verification  for  registered 
offenders  at  more  frequent  intervals 
than  the  Act  prescribes,  or  requires 
offenders  to  register  for  a  longer  period 
of  time  than  the  period  specified  in  the 
Act.  Exercising  these  options  creates  no 
problem  of  compliance  because  the 
Act's  provisions  concerning  duration  of 
registration,  covered  offenders,  and 
other  matters  do  not  limit  state 
discretion  to  impose  more  extensive  or 
stringent  requirements  that  encompass 
the  Act's  baseline  requirements. 

Second,  to  comply  with  the 
Wetterling  Act,  states  do  not  have  to 
revise  their  registration  systems  to  use 
technical  definitions  of  covered  sex 
offenses  based  on  federal  law.  Rather, 
subject  to  certain  constraints,  they  may 
use  their  own  criminal  law  definitions 
and  categories  in  defining  registration 
requirements.  This  point  is  explained 
more  fully  below. 

Third,  the  Act's  definitions  of  covered 
offense  categories  are  tailored  to  its 
general  purpose  of  protecting  the  public 
from  persons  who  molest  or  sexually 
exploit  children  and  from  other  sexually 
violent  offenders.  Hence,  these 
definitions  do  not  include  all  offenses 
that  involve  a  sexual  element.  For 
example,  offenses  consisting  of 
consensual  acts  between  adults  are  not 
among  the  offenses  for  which 
registration  is  required  under  the  Act, 
and  requiring  registration  for  persons 
convicted  of  such  offenses  would  not 
further  the  Act's  objectives. 

Fourth,  the  Wetterling  Act 
contemplates  the  establishment  of 
programs  that  will  prescribe  registration 
and  notification  requirements  for 
offenders  who  are  subsequently 
convicted  of  offenses  in  the  pertinent 
categories.  The  Act  does  not  require 
states  to  attempt  to  identify  and  to 
prescribe  such  requirements  for 
offenders  who  were  convicted  prior  to 
the  establishment  of  a  conforming 
program.  Nevertheless,  the  Act  does  not 
preclude  states  from  prescribing 
registration  and  notification 
requirements  for  offenders  convicted 
prior  to  the  establishment  of  the 
program. 

Fifth,  the  Act  sets  minimum  standards 
for  state  registration  and  notification 
programs  but  does  not  require  that  its 
standards  be  implemented  by  statue.  In 
assessing  compliance  with  the  Act,  the 
totality  of  a  state's  rules  governing  the 
operation  of  its  registration  and 
notification  program  will  be  considered, 
including  administrative  policies  and 
procedures  as  well  as  statutes. 


2.  Related  Litigation 

Some  state  registration  and 
notification  systems  have  been 
challenged  on  constitutional  grounds. 
The  majority  of  courts,  and  all  federal 
appeals  courts,  that  have  dealt  with  the 
issue  thus  far  have  held  that  systems 
like  those  contemplated  by  the 
Wetterling  Act  do  not  violate  released 
offenders'  constitutional  rights.  See  e.g.. 
Roe  V.  Office  of  Adult  Probation,  125 
F.3d  47  (2d  Cir.  1997)  (Connecticut 
probation  office  notification  policy); 
Russell  V.  Gregoire,  124  F.3d  1079  (9th 
Cir.  1997)  (Washington  state  act),  cert, 
denied.  118  S.Ct.  1191  (1998);  Doe\. 
Pataki,  120  F.3d  1263  (2d  Cir.  1997) 
(New  York  act),  cert,  denied,  118  S.Ct. 
1066  (1998);  E.B.  v.  Vemiero,  119  F.3d 
1077  (3d  Cir.  1997)  (New  Jersey 
notification  provisions),  cert,  denied. 
118  S.Ct.  1039  (1998);  Artwayv. 
Attorney  General,  81  F.3d  1235  (3d  Cir. 
1996)  (New  Jersey  registration 
provision);  Doe  v.  Kelley,  961  F.  Supp. 
1105  (W.D.  Mich.  1997)  (Michigan 
notification  provisions);  Doe  v.  Weld, 
954  F.  Supp.  425  (D.  Mass.  1996) 
(Massachusetts  registration  of  juvenile 
offenders);  State  v.  Pickens,  558  N.W.2d 
396  (Iowa  1997);  Arizona  Dep't  of  Public 
Safety  v.  Superior  Court.  949  P.2d  983 
(Ariz.  App.  1997);  Opinion  of  the 
Justices  to  the  Senate.  423  Mass.  1201, 
668  N.E.  2d  738  (Mass.  1996);  Doe  v. 
Poritz.  142  N.J.  1,  662  A.2d  367  (N.J. 
1995);  State  v.  Ward,  123  Wash.  2d  488, 
869  P.2d  1062  (Wash.  1994).  The  United 
States  has  filed  "friend  of  the  court"*-" 
briefs  in  several  of  these  cases,  arguing 
that  sex  offender  registration  and 
community  notification  do  not  impose 
punishment  for  purposes  of  the  Ex  Post 
Facto  and  Double  Jeopardy  Clauses  or 
violate  privacy  or  liberty  interests 
guaranteed  by  the  federal  Constitution. 

In  a  few  other  cases,  however,  courts 
have  found  that  certain  applications  or 
provisions  of  some  state  systems  violate 
the  United  States  Constitution  or 
provisions  of  a  state  constitution.  See, 
e.g..  Doe  V.  Attorney  General,  426  Mass. 
136,  686  N.E.  2d  1007  (Mass.  1997) 
(holding  that  the  Massachusetts  act 
implicates  liberty  and  property  interests 
protected  by  the  Massachusetts 
constitution,  so  that  the  act  could  not  be 
applied  to  Doe — who  had  been 
convicted  of  "indecent  assault"  for 
sexually  suggestive  touching  of  an 
undercover  police  officer  in  an  area 
known  for  consensual  sexual  activity 
between  adult  males — without  a  prior 
hearing  to  determine  if  he  individually 
presented  any  threat  to  persons  for 
whose  protection  the  act  was  passed; 
the  court  did  not  rule  out  'he  possibility 
that  a  categorical  "dangfirousness" 
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determinationj could  be  justified  by 
certain  other  donviction  offenses);  State 
V.  Myers,  260  Can.  669,  923  P.2d  1024 
(Kan.  1996)  (h  siding  that  due  to  the 
breadth  of  offenses  subject  to  Kansas 
registration  act  and  the  potentially 
unlimited  sco  )e  of  notification,  Kansas 
notification  pi  ovisions  violate  the  Ex 
Post  Facto  Clause),  cert,  denied.  117 
S.Ct.  2508  (19)7).  The  New  Jersey 
Supreme  Coui  t  in  Doe  v.  Pohtz  (above) 
also  found  a  s  ate  law  privacy  interest 
requiring  certain  procedural  protections, 
and  those  proiedures  were  further 
elaborated  upin  by  the  Third  Circuit  in 
E.B.  v.  Vernieto  (above). 

In  addition,  when  these  guidelines 
were  written,  ihere  were  appeals 
pending  in  tht  Second  Circuit,  see  Doe 
V.  Pataki.  3  F.  Supp.  2d  456  (S.D.N.Y. 
1998)  (finding  a  federally  protected 
liberty  interest  sufficient  to  trigger  due 
process  conce  ms  and  that  New  York's 
law  did  not  piovide  sufficient  due 
process),  appaal  pending,  2d  Cir.  No. 

,  in  the  Sixth  Circuit,  see  CutshaH 

V.  Sundquist,  ^80  F.  Supp.  928  (M.D. 
Tenn.  1997)  (aolding  that  the  Tennessee 
notification  pfovisions  implicate  federal 
and  state  law  privacy  and  employment 
interests,  requiring  procedural 

or  to  notification),  appeal 
IT.  Nos.  97-6276  &  97- 
e  Third  Circuit,  see  Paul 
Cir.  No.  97-5791  (from 
rejection  of 
constitutional!  privacy  challenge  to 
community  notification).  There  was  also 
ongoing  litigation  in  federal  district 
court  in  Minnesota  and  in  state  courts 
in  Ohio  and  Pennsylvania. 

3.  Summary  dkid  Text  of  Guidelines 

The  following  guidelines  explain  the 
interpretation  and  application  of  the 
Wetterling  Act's  standards  for 
registration  programs  and  related 
requirements.  All  citations  in  these 
guidelines  to  the  Act  are  to  the  Act's 
current  text,  reflecting  the  Megan's  Law, 
Pam  Lychner  j(\ct,  and  CJSA 
amendments,  phe  detailed  explanation 
is  preceded  by  a  table  that  summarizes 
the  organization  of  the  guidelines,  the 
major  elements  of  the  Act,  and  the  time 
for  complianoB  with  each  element  under 
the  enacting  legislation. 

Summary  ana  Deadlines  for  Wetterling 
Act  Compitaiice 

I.  Ten-year  Minimum  Registration  For 
Persons  Convicted  of  a  Criminal  OfiFense 
Against  a  Victin  Who  Is  a  Minor  or  a 
Sexually  Violent  Offense  [Sept  12. 1997; 
Possible  Two-year  Extension] 

A.  "States"  to  v  ^hich  the  Act  applies 

B.  Duration  of  i  sgistration 

C.  Coverage  of  i  iffenses 


protections  p 
pending,  6th 
6321,  and  in 
v.  Verniero,  3 
district  court' 


D.  Coverage  of  offenders 

n.  Registration  and  Tracking  Procedures; 
Penalties  for  Registration  Violations  [Sept. 
12, 1997;  Possible  Two-year  Extension] 

A.  Initial  registration  procedures 

B.  Change  of  address  procedures 

C.  Periodic  address  verification 

D.  Penalties  for  registration  violations 

m.  Release  of  Registration  Information 
[Sept.  12, 1997;  Possible  Two-year 
Extension] 

rV.  Special  Registration  Requirements  Under 
the  Pam  Lychner  Act  for  Recidivists  and 
Aggravated  Offenders  [Oct.  2, 1999;  Possible 
Two-year  Extension] 

V.  Special  Registration  Requirements  Under 
the  Cjsa  Amendments  Relating  to  Sexually 
Violent  Predators,  Federal  and  Military 
Offenders,  and  Non-resident  Workers  and 
Students  [Nov.  25,  2000;  Possible  Two-year 
Extension] 

A.  Heightened  sexually  violent  predator 

registration  or  alternative  measures 

B.  Federal  and  military  offenders;  non- 

resident workers  and  students 

VI.  Participation  in  the  National  Sex 
Offender  Registry  [Nov.  2S,  20O0;  Possible 
Two-year  Extension] 

Vn.  Good  Faith  Immunity  [Available  to 
States  Immediately] 

Vm.  Compliance  Review;  Consequences  of 
Non-compliance 

Text  of  Detailed  Guidelines  for 
Wetterling  Act  Compliance 

I.  Ten-year  Minimum  Registration  for 
Persons  Convicted  of  a  Criminal 
Offense  Against  a  Victim  Who  Is  a 
Minor  or  a  Sexually  Violent  Offense 
(September  12, 1997;  Possible  Two-year 
Extension] 

To  comply  with  subsections  (a)(1)  and 
(b)(6)(A)  of  the  Wetterling  Act,  a  state 
registration  program  must  require 
current  address  registration  for  a  period 
of  10  years  for  persons  convicted  of  "a 
criminal  offense  against  a  victim  who  is 
a  minor"  or  a  "sexually  violent  offense." 

This  requirement  derives  from  the 
Wetterling  Act  as  originally  enacted. 
The  time  for  compliance  is  accordingly 
that  provided  in  42  U.S.C.  14071(g)— 
Sept.  12, 1997,  or  Sept.  12,  1999,  for 
states  that  have  received  a  two-year 
extension  based  on  good  faith  efforts  to 
achieve  compliance. 

The  interpretation  and  application  of 
this  requirement  are  as  follows: 

A.  "States"  to  Which  the  Act  Applies 

For  purposes  of  the  Act,  "state"  refers 
to  the  political  units  identified  in  the 
provision  defining  "state"  for  purposes 
of  eligibility  for  Byrne  Formula  Grant 
funding  (42  U.S.C.  3791(a)(2)).  Hence. 


the  "states"  that  must  comply  with  the 
Act's  standards  for  registration  programs 
to  maintain  full  eligibility  for  such 
funding  are  the  fifty  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands. 

B.  Duration  of  Registration 

Subsection  (b)(6)(A)  provides  that  the 
registration  requirement  must  remain  in 
effect  for  10  years  following  the 
registrant's  release  from  prison  or 
placement  on  parole,  supervised  release, 
or  probation.  States  may  choose  to 
establish  longer  registration  periods, 
and  are  required  to  do  so  under  the 
Act's  standards  for  certain  types  of 
offenders  as  discussed  in  parts  IV  and 
V  of  these  guidelines.  Registration 
requirements  of  shorter  duration  than  10 
years  are  not  consistent  with  the  Act. 
Hence,  for  example,  a  state  program 
would  not  be  in  compliance  with  the 
Act  if  it  allowed  registration  obligations 
to  be  waived  or  terminated  before  the 
end  of  the  10  year  period  on  such 
grounds  as  a  finding  of  rehabilitation  or 
a  finding  that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  of  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act. 

Also,  in  light  of  a  proviso  in 
subsection  (b)(6),  a  state  need  not 
require  registration  "during  ensuing 
periods  of  incarceration."  The  reference 
to  subsequent  "incarceration"  should  be 
understood  to  include  periods  of  civil 
commitment,  as  well  as  imprisonment 
for  the  commission  of  another  criminal 
offense,  since  a  state  may  conclude  that 
it  is  superfluous  to  carry  out  address 
registration  and  verification  procedures 
while  the  registrant  is  in  either  criminal 
or  civil  confinement.  To  comply  with 
the  Act,  a  state  that  does  waive 
registration  during  subsequent  criminal 
or  civil  confinement  must  require  that 
registration  resume  when  the  registrant 
is  released,  if  time  remains  under  the 
registration  period  required  by  the  Act. 

C.  Coverage  of  Offenses 

1.  "Criminal  offense  against  a  victim 
who  is  a  minor".  The  Act  requires 
registration  of  any  person  convicted  of 
a  "criminal  offense  against  a  victim  who 
is  a  minor."  Subsection  (a)(3)(A)  defines 
the  relevant  category  of  offenses.  The 
general  purpose  of  the  definition  is  to 
ensure  comprehensive  registration  for 
persons  convicted  of  offenses  involving 
sexual  molestation  or  sexual 
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exploitation  of  minors.  "Minor"  for 
purposes  of  the  Act  means  a  person 
below  the  age  of  18. 

The  specific  clauses  in  the  Act's 
definition  of  "criminal  offense  against  a 
victim  who  is  a  minor"  are  as  follows: 

(l)-{2)  Clauses  (i)  and  (ii)  cover 
kidnaping  of  a  minor  (except  by  a 
parent)  and  false  imprisonment  of  a 
minor  (except  by  a  parent).  All  states 
have  statutes  that  define  offenses — going 
by  such  names  as  "kidnaping," 
"criminal  restraint,"  or  "false 
imprisonment" — whose  gravamen  is 
abduction  or  unlawful  restraint  of  a 
person.  States  can  comply  with  these 
clauses  by  requiring  registration  for 
persons  convicted  of  these  statutory 
offenses  whose  victims  were  below  the 
age  of  18.  It  is  a  matter  of  state 
discretion  imder  these  clauses  whether 
registration  should  be  required  for  such 
offenses  in  cases  where  the  offender  is 
a  parent  of  the  victim. 

(3)  Clause  (iii)  covers  offenses 
consisting  of  "criminal  sexual  conduct 
toward  a  minor."  States  can  comply 
with  this  clause  by  requiring  registration 
for  persons  convicted  of  all  statutory  sex 
offenses  under  state  law  whose  elements 
involve  physical  contact  with  a  victim — 
such  as  provisions  defining  crimes  of 
"rape,"  "sexual  assault,"  "sexual 
abuse,"  or  "incest" — in  cases  where  the 
victim  was  a  minor  at  the  time  of  the 
offense.  Coverage  is  not  limited  to  cases 
where  the  victim's  age  is  an  element  of 
the  offense  (such  as  prosecutions  for 
specially  defined  child  molestation 
offenses).  It  is  a  matter  of  state 
discretion  under  this  clause  whether 
registration  should  be  required  for  sex 
offenses  that  do  not  involve  physical 
contact,  such  as  exhibitionism  offenses. 

(4)  Clause  (iv)  covers  o^enses 
consisting  of  solicitation  of  a  minor  to 
engage  in  sexual  conduct.  The  notion  of 
"sexual  conduct"  should  be  understood 
in  the  same  sense  as  in  clause  (iii). 
Hence,  states  can  comply  with  clause 
(iv)  by  consistently  requiring 
registration,  in  cases  where  the  victim 
was  below  the  age  of  18,  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense 
would  be  covered  by  clause  (iii),  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  engage  in  sexual  activity 
involving  physical  contact. 

(5)  Clause  (v)  covers  offenses 
consisting  of  using  a  minor  in  a  sexual 
pcurformance.  This  includes  both  live 


performances  and  using  minors  in  the 
production  of  pornography. 

(6)  Clause  (vi)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
practice  prostitution.  The  interpretation 
of  this  clause  is  parallel  to  that  of  clause 
(iv).  States  can  comply  with  clause  (vi) 
by  consistently  requiring  registration,  in 
cases  where  the  victim  was  below  the 
age  of  18,  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense  is 
a  prostitution  offense,  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defijiing  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  get  a  person  to  engage 
in  prostitution. 

(7)  Clause  (vii)  covers  ofTenses 
consisting  of  any  conduct  that  by  its 
nature  is  a  sexual  offense  against  a 
minor.  This  clause  is  intended  to  ensure 
coverage  of  convictions  under  statutes 
defining  sex  offenses  in  which  the  status 
of  the  victim  as  a  minor  is  an  element 

of  an  offense,  such  as  specially  defined 
child  molestation  offenses,  and  other 
offenses  prohibiting  sexual  activity  with 
underage  persons.  States  can  comply 
with  this  clause  by  including 
convictions  under  these  statutes  in  the 
registration  requirement.  A  proviso  at 
the  conclusion  of  the  Act's  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor"  allows  states  to  exclude 
from  registration  requirements  persons 
convicted  for  conduct  that  is  criminal 
only  because  of  the  age  of  the  victim  if 
the  perpetrator  is  18  years  of  age  or 
younger.  Whether  registration  should  be 
required  for  such  offenders  is  a  matter 
of  state  discretion  under  the  Act. 

(8)  Considered  in  isolation,  clause 
(viii)  gives  states  discretion  whether  to 
require  registration  for  attempts  to 
commit  offenses  described  in  clauses  (i) 
through  (vii).  However,  state  discretion 
to  exclude  attempted  sexual  offenses 
against  minors  is  limited  by  other 
provisions  of  the  Act,  since  any  verbal 
command  or  attempted  persuasion  of 
the  victim  to  engage  in  sexual  conduct 
would  bring  the  offense  within  the 
scope  of  the  solicitation  clause  (clause 
(iv),  and  make  it  subject  to  the  Act's 
mandatory  registration  requirements. 
Hence,  the  simplest  approach  for  states 
is  to  include  attempted  sexual  assaults 
on  minors  (as  well  as  completed 
offenses)  uniformly  as  predicates  for  the 
registration  requirement. 

2.  "Sexually  violent  offense".  The  Act 
prescribes  a  10-year  registration 
requirement  for  offenders  convicted  of  a 
"sexually  violent  offense,"  as  well  as  for 


those  convicted  of  a  "criminal  offense 
against  a  victim  who  is  a  minor." 
Subsection  (a)(3)(B)  defines  the  term 
"sexually  violent  offense."  The  general 
purpose  of  the  definition  is  to  require 
registration  of  persons  convicted  of  rape 
or  rape-like  offenses — i.e.,  non- 
consensual sexually  assaultive  crimes 
involving  penetration — regardless  of  the 
age  of  the  victim.  The  definition  refers 
specifically  to  any  criminal  offense  that 
consists  of  aggravated  sexual  abuse  or 
sexual  abuse  (as  described  in  sections 
2241  and  2242  of  title  18  of  the  United 
States  Code,  or  as  described  in  the  state 
criminal  code),  or  an  offense  that  has  as 
its  elements  engaging  in  physical 
contact  with  another  person  with  intent 
to  commit  such  an  offense. 

In  light  of  this  definition,  there  are 
two  ways  in  which  a  state  can  satisfy 
the  requirement  of  registration  for 
persons  convicted  of  "sexually  violent 
offenses": 

First,  a  state  can  comply  by  requiring 
registration  for  offenders  convicted  for 
criminal  conduct  that  would  violate  18 
U.S.C.  2241  or  2242— the  federal 
"aggravated  sexual  abuse"  and  "sexual 
abuse"  offenses — if  prosecuted 
federally.  (The  part  of  the  definition 
relating  to  physical  contact  with  intent 
to  commit  aggravated  sexual  abuse  or 
sexual  abuse  does  not  enlarge  the  class 
of  covered  offenses  under  the  federal 
law  definitions,  because  sections  2241 
and  2242  explicitly  encompass  attempts 
as  well  as  completed  offenses.) 

Second,  a  state  can  comply  by 
requiring  registration  for  offenders 
convicted  of  the  state  offenses  that 
correspond  to  the  federal  offenses 
described  above — i.e.,  the  most  serious 
sexually  assaultive  crime  or  crimes 
under  state  law,  covering  non- 
consensual sexual  acts  involving 
penetration —  together  with  state 
offenses  (if  any)  that  have  as  their 
elements  engaging  in  physical  contact 
with  another  person  with  intent  to 
commit  such  a  crime. 

Like  the  other  requirements  of  the 
Act,  the  requirement  to  register  persons 
convicted  of  sexually  violent  offenses, 
regardless  of  the  age  of  the  victim, 
establishes  only  a  baseline  for  state 
registration  programs.  Whether 
registration  should  be  required  for 
additional  offenses  against  adult  victims 
is  a  matter  of  state  discretion  under  the 
Act. 

3.  "Comparable  *  *  *  range  of 
offenses".  As  a  result  of  language  added 
by  the  CJSA  amendments,  states  need 
not  comply  exactly  with  the  specific 
offense  coverage  requirements  in 
subparagraph  (A)  or  (Bj  of  subsection 
(a)(3).  Rather,  a  state  may  comply  with 
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the  Act  by  recjuiring  registration  for 
persons  convifcted  of  offenses  in  a 
"range  of  offenses  specified  by  State  law 
which  is  comparable  to  or  which 
exceeds"  the  lange  of  offenses  described 
in  the  Act. 

This  change  reflects  a  practical 
recognition  by  Congress  that  exact  state 
compliance  with  the  Act's  offense 
coverage  specifications  may  be  difficult 
because  of  thd  degree  of  detail  in  the 
Act's  definitions  and  because  of  the 
variations  aming  different  jurisdictions 
in  the  terminology  and  categorizations 
used  in  defining  sex  offenses.  See  H.R. 
Rep.  No.  256.  ri05th  Cong.  1st  Sess.  15 
(1997).  As  a  result.  Congress  was 
concerned  th^  some  states  "may 
inadvertently  [find  themselves  out  of 
compliance  wtith  the  Wetterling  Act" 
because  the  stkte  registration  provisions 
"are  not  exactly  congruent"  with  the 
Act's  offense  (ategories.  "even  if  the 
offenses  coveied  by  the  (state)  program 
are  much  broader  in  other  respects  than 
required  by  the  Wetterling  Act."  Id.  The 
language  concerning  coverage  of  a 
"comparable"  range  of  offenses  was 
added  to  addi  ess  this  concern. 

States  shou  d  aim  to  have  their 
registration  ojfenses  fully  encompass 
the  offense  caiegories  described  in  the 
Act  and  will  Ije  assured  of  compliance 
with  the  Act'^  offense  coverage 
requirements  If  they  do  so.  However,  in 
light  of  the  CJ5A  amendments  affording 
a  degree  of  fle(xibility  concerning  offense 
coverage,  inadvertent  departures  from 
the  Act's  offense  category  specifications 
will  not  nece^arily  result  in  a  finding 
of  non-compliance.  Such  departures 
will  be  allowed  if,  in  the  judgment  of 
the  reviewing!  authority,  they  do  not 
substantially^ndermine  the  objective  of 
comprehensible  registration  for  persons 
convicted  of  cjrimes  involving  sexual 
molestation  oi  sexual  exploitation  of 
minors,  and  persons  convicted  of  rape 
or  rape-like  c^mes  against  victims  of 
any  age.  j 

In  addition]  in  assessing  compliance, 
the  reviewing  authority  may  consider 
whether  a  sta(e  program  imposes 
registration  r^uirements  that  are 
broader  in  otl^er  respects  than  the 
offense  coverage  specifications  of  the 
Act.  For  example,  consistently  requiring 
registration  fqr  persons  convicted  of 
attempted  offenses,  and  of  sexual 
assaults  againist  adult  victims  other  than 
rape-like  offetises,  goes  beyond  the  Act's 
mandatory  standards.  Such  additional 
coverage  mayjbe  considered  by  the 
reviewing  aumority  in  deciding  whether 
the  overall  offense  coverage  under  a 
state  program)  "is  comparable  to  or 
•  *  •  exceeds"  the  Act's  offense 
coverage  specifications. 


D.  Coverage  of  Offenders 

1.  Resident  offenders  convicted  in 
other  states.  In  addition  to  the  Act's 
requirement  that  states  register  their 
own  offenders  in  the  pertinent 
categories,  subsection  (b)(7)  of  the  Act 
requires  states,  as  provided  in  these 
guidelines,  to  include  in  their 
registration  programs  residents  who 
were  convicted  in  other  states. 

To  comply  with  this  requirement, 
states  must  apply  the  Act's  standards  to 
residents  who  were  convicted  in  other 
states  of  a  criminal  offense  against  a 
victim  who  is  a  minor  or  a  sexually 
violent  offense  (as  defined  in  the  Act). 
Specifically,  states  must  require  such 
persons  to  promptly  provide  current 
address  information  to  the  appropriate 
authorities  when  they  establish 
residence  in  the  state,  and  thereafter 
must  apply  to  such  persons  all  of  the 
Act's  standards  relating  to  treatment  of 
registered  offenders  following  release 
including  reporting  of  subsequent 
changes  of  address,  periodic  address 
verification,  criminal  penalties  for 
registration  violations,  and  release  of 
registration  information  as  necessary  for 
protection  of  the  public.  States  also 
should  be  aware  that  it  is  a  federal 
offense  for  registered  offenders  to 
change  residence  to  another  state 
without  notifying  the  new  state  of 
residence  and  the  FBI.  See  42  U.S.C. 
14072(g)(3)  and  (i). 

The  durational  requirements  for 
registration  of  offenders  convicted  in 
other  states  are  the  same  as  those  for  in- 
state offenders — registration  for  at  least 
10  years  or  for  life  as  provided  in 
subsection  (b)(6)  of  the  Act.  If  a  portion 
of  the  applicable  registration  period  has 
run  while  the  registrant  was  residing  in 
another  state,  a  new  state  of  residence 
may  give  the  registrant  credit  for  that 
period.  For  example,  if  a  person 
required  to  register  for  10  years  under 
the  Act's  standards  has  lived  for  six 
years  following  release  in  the  state  of 
conviction,  another  state  to  which  the 
registrant  moves  at  that  point  does  not 
have  to  require  registration  for  more 
than  the  four  remaining  years. 

2.  Juvenile  delinquents  and  offenders. 
The  Act's  registration  requirements 
depend  in  all  circumstances  on 
conviction  for  certain  types  of  offenses. 
Hence,  states  are  not  required  to 
mandate  registration  for  juveniles  who 
are  adjudicated  delinquent — as  opposed 
to  adults  convicted  of  crimes  and 
juveniles  convicted  as  adults — even  if 
the  conduct  on  which  the  juvenile 
delinquency  adjudication  is  based 
would  constitute  an  offense  giving  rise 
to  a  registration  requirement  if  engaged 
in  by  an  adult.  However,  nothing  in  the 


Act  prohibits  states  from  requiring 
registration  for  juvenile  delinquents, 
and  the  conviction  of  a  juvenile  who  is 
prosecuted  as  an  adult  does  count  as  a 
conviction  for  purposes  of  the  Act's 
registration  requirements. 

3.  Tribal  offenders.  The  Act  does  not 
impose  any  requirements  relating  to 
registration  of  persons  convicted  of  sex 
offenses  in  Indian  tribal  courts. 
However,  a  sex  offender  convicted  in  an 
Indian  tribal  court  whose  presence  is 
unknown  to  state  authorities  or  Indian 
tribal  authorities  raises  the  same  public 
safety  concerns  as  an  unregistered 
offender  convicted  of  a  similar  offense 
in  a  state  court.  States  are  accordingly 
encouraged  to  require  registration  for 
sex  offenders  subject  to  their 
jurisdiction  who  were  convicted  in 
Indian  tribal  courts  and  to  work  with 
tribal  authorities  to  ensure  effective 
registration  for  such  persons. 

4.  Protected  witnesses.  The  Act 
requires  current  address  registration  but 
does  not  dictate  under  what  name  a 
person  must  be  required  to  register. 
Hence,  the  Act  does  not  preclude  states 
from  taking  measures  for  the  security  of 
registrants  who  have  been  provided  new 
identities  and  relocated  under  the 
federal  witness  security  program  [see  18 
U.S.C.  3521  et  seq.)  or  comparable  state 
programs.  A  state  may  provide  that  the 
registration  system  records  will  identify 
such  a  registrant  only  by  his  or  her  new 
name  and  that  the  registration  system 
records  will  not  include  the  true  pre- 
location  address  of  the  registrant  or 
other  information  from  which  his  or  her 
original  identity  or  participation  in  a 
witness  security  program  could  be 
inferred.  States  are  encouraged  to  make 
provision  in  their  laws  and  procedures 
for  the  security  of  such  registrants  and 
to  honor  requests  from  the  United  States 
Marshals  Service  and  other  agencies 
responsible  for  witness  protection  to 
ensure  that  the  identities  of  these 
registrants  are  not  compromised. 

States  should  also  be  aware  that  18 
U.S.C.  3521(b)(1)(H),  enacted  by  section 
115(a)(9)  of  the  CJSA.  specifically 
authorizes  the  Attorney  General  to 
adopt  regulations  to  "protect  the 
confidentiality  of  the  identity  and 
location"  of  protected  witnesses  who 
are  subject  to  registration  requirements, 
"including  prescribing  alternative 
procedures  to  those  otherwise  provided 
by  Federal  or  State  law  for  registration 
and  tracking  of  such  persons."  The 
Attorney  General's  policy,  to  the 
maximum  extent  allowed  by  security 
considerations,  is  to  require  the 
registration  of  all  federally  protected 
witnesses  who  otherwise  would  be 
required  to  register.  However,  in  the 
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Attorney  General's  discretion,  the 
Attorney  General  will  decide  on  a  case- 
by-case  basis  whether  these  registrations 
will  utilize  new  identities,  modified 
listings,  or  other  special  conditions  or 
procedures  that  are  warranted  to  avoid 
inappropriately  jeopardizing  the  safety 
of  the  protected  witnesses. 

II.  Registration  and  Tracking 
Procedures;  Penalties  for  Registration 
Violations  [September  12, 1997; 
Possible  Two-year  Extension] 

Paragraphs  (1)(A)  and  (2)(A)  of 
subsection  (b)  of  the  Act  set  out  general 
duties  for  states  in  relation  to  offenders 
required  to  register  who  are  released 
from  prison  or  who  are  placed  on  any 
form  of  post-conviction  supervised 
release  ("parole,  supervised  release,  or 
probation").  The  duties  include  taking 
registration  information,  informing  the 
offender  of  registration  obligations, 
making  the  information  available  at 'the 
state  level  and  to  local  law  enforcement, 
and  transmission  of  conviction  data  and 
fingerprints  to  the  FBI.  Paragraphs  (4)- 
(5)  of  subsection  (b)  of  the  Act  contain 
requirements  that  are  designed  to  ensure 
that  registration  information  will  be 
updated  when  the  registrant  changes 
address  and  that  registrants  will 
continue  to  be  required  to  register  when 
they  move  from  one  state  to  another 
during  the  registration  period. 
Subsection  (b)(3)(A)  states  that  "State 
procedures  shall  provide  for  verification 
of  address  at  least  annually." 

These  requirements  generally  derive 
from  the  Wetterling  Act  as  originally 
enacted.  The  time  for  compliance  is 
accordingly  that  provided  in  42  U.S.C. 
14071(g)— Sept.  12, 1997,  or  Sept.  12, 
1999,  for  states  that  have  received  a  two- 
year  extension  based  on  good  faith 
efforts  to  achieve  compliance.  However, 
one  aspect  of  subsection  (b)(1)(A) — a 
requirement  to  inform  offenders  that 
they  must  register  in  states  where  they 
work  or  attend  school,  in  clause  (iii) — 
derives  from  the  CJSA  and  consequently 
is  subject  to  a  longer  deadline  for 
compliance  as  discussed  in  part  V  of 
these  guidelines. 

A.  Initial  Registration  Procedures 

1.  Taking  of  registration  information 
and  informing  offenders  of  registration 
obligations.  Subsection  (b)(1)(A) 
provides  that  "a  State  prison  officer,  the 
court,  or  another  responsible  officer  or 
official"  must  carry  out  specified  duties 
in  relation  to  persons  who  are  required 
to  register.  The  purpose  of  this 
provision  is  to  ensure  that  offenders  are 
made  aware  of  their  registration 
obligations  and  to  preclude  "honor 
systems"  in  which  the  initial 


registration  depends  on  the  offender's 
reporting  the  information  on  his  own. 
States  have  discretion  under  the  Act 
concerning  what  types  of  officials  or 
officers  will  be  made  responsible  for 
these  initial  registration  functions. 

The  specific  duties  set  out  in 
subparagraph  (A)  of  paragraph  (1) 
include:  (i)  informing  the  person  of  the 
duty  to  register  and  obtaining  the 
information  required  for  registration 
(i.e.,  address  information),  (ii)  informing 
the  person  that  he  must  report 
subsequent  changes  of  address  in  the 
manner  provided  by  state  law,  (iii) 
informing  the  person  that  if  he  moves  to 
another  state,  he  must  report  the  change 
of  address  in  the  manner  provided  by 
state  law  and  comply  with  any 
registration  requirement  in  the  new  state 
of  residence,  (iv)  obtaining  fingerprints 
and  a  photograph  if  they  have  not 
already  been  obtained,  and  (v)  requiring 
the  person  to  read  and  sign  a  form 
stating  that  these  requirements  have 
been  explained. 

In  addition,  the  CJSA  amended 
subparagraph  (A)(iii)  to  require  that  the 
person  be  informed  that  he  also  must 
register  in  states  where  he  works  or 
attends  school.  States  must  comply  with 
this  new  requirement  by  November  25, 
2000  (subject  to  a  possible  two-year 
extension),  as  explained  in  part  V  of 
these  guidelines. 

These  informational  requirements, 
like  other  requirements  in  the  Act,  only 
define  minimum  standards.  Hence, 
states  may  require  more  extensive 
information  from  offenders.  For 
example,  the  Act  does  not  require  a  state 
to  obtain  information  about  a 
registrant's  expected  employment  when 
it  releases  him,  but  a  state  may 
legitimately  wish  to  know  if  a  convicted 
child  molester  is  seeking  or  has 
obtained  employment  that  involves 
responsibility  for  the  care  of  children. 

As  a  second  example,  states  are 
strongly  encouraged  to  collect  DNA 
samples,  where  permitted  under 
applicable  legal  standards,  to  be  typed 
and  stored  in  state  DNA  databases. 
States  are  also  urged  to  participate  in 
the  Federal  Bureau  of  Investigation's 
(FBI's)  Combined  DNA  Index  System 
(CODIS).  CODIS  is  the  FBI's  program  of 
technical  assistance  to  state  and  local 
crime  laboratories  that  allows  them  to 
store  and  match  DNA  records  from 
convicted  offenders  and  crime  scene 
evidence.  The  FBI  provides  CODIS 
software,  in  addition  to  user  support 
and  training,  free  of  charge,  to  state  and 
local  crime  laboratories  for  performing 
forensic  DNA  analysis.  CODIS  permits 
DNA  examiners  in  crime  laboratories  to 
exchange  forensic  DNA  data  on  an 


intrastate  level  and  will  enable  states  to 
exchange  DNA  records  among 
themselves  through  the  national  CODIS 
system.  Thus,  collection  of  DNA 
samples  and  participation  in  CODIS 
greatly  enhance  a  state's  capacity  to 
investigate  and  solve  crimes  involving 
biological  evidence,  especially  serial 
and  stranger  rapes. 

2.  Transmission  of  registration 
information.  Paragraph  (2)(A)  of 
subsection  (b)  states,  in  part,  that  the 
registration  information  must  be 
promptly  made  available  to  a  law 
enforcement  agency  having  jurisdiction 
where  the  registrant  expects  to  reside 
and  entered  into  the  appropriate  state 
records  system.  The  purpose  of  this 
provision  is  to  ensure  that  registration 
information  will  be  available  both  to 
local  law  enforcement  and  at  the  state 
level. 

States  have  discretion  under  the  Act 
concerning  the  specific  mechanisms  and 
procedures  for  carrying  out  this 
requirement.  For  example,  a  state  may 
provide  that  the  responsible  official  or 
officer  is  to  transmit  the  registration 
information  concurrently  to  an 
appropriate  local  law  enforcement 
agency  and  to  the  agency  responsible  for 
maintenance  of  the  information  at  the 
state  level,  or  may  provide  that  the 
information  is  to  be  provided  in  the  first 
instance  only  to  the  local  agency  or  to 
the  state  agency,  which  then  transmits 
it  to  the  other.  States  also  have 
discretion  concerning  the  form  of 
notification  or  transmission.  For 
example,  in  meeting  the  requirement  to 
make  the  information  available  to  a  law 
enforcement  agency  where  the  registrant 
will  reside,  permissible  options  include 
written  notice,  electronic  transmission 
of  registration  information,  and 
provision  of  on-line  access  to 
registration  information. 

While  the  Act  generally  leaves  states 
discretion  concerning  specific 
procedures  for  taking  and  transmitting 
registration  information,  it  does  require 
that  the  information  be  "promptly" 
made  available  to  the  appropriate 
recipient  agencies  (both  state  and  local). 
This  requirement  precludes  procedures 
under  which  lengthy  delays  are  allowed 
in  the  transmission  or  forwarding  of  the 
information.  For  example,  in  relation  to 
registrants  released  from  prison,  state 
procedures  must  ensure:  (1)  that  the 
registration  information  taken  from  the 
offender  will  be  transmitted  prior  to 
release  or  within  a  short  time  (e.g.,  five 
days)  thereafter,  and  (2)  that  there  is  no 
long  delay  in  any  subsequent 
forwarding  of  the  information  required 
for  compliance  with  the  Ac*,  such  as 
provision  of  the  information  to  an 
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appropriate  local  law  enforcement 
agency  by  a  sta  te  agency  if  only  the  state 
agency  receive !  the  information  in  the 
first  instance. 

The  Act  leavJBs  states  discretion  in 
determining  w  lich  state  record  system 
is  appropriate  or  storing  registration 
information,  aid  which  agency  will  be 
responsible  at  he  state  level  for  the 
maintenance  o  this  information.  As 
discussed  in  Pi  rt  VI  of  these  guidelines, 
however,  states  will  be  required 
effective  November  25,  2000,  to 
participate  in  tpe  National  Sex  Offender 
Registry  (NSOR),  which  is  administered 
by  the  FBI.  Staies  can  ensure  that  they 
will  be  able  to  freely  exchange 
registration  infbrmation  with  the  FBI's 
records  systen*  and  comply  with  the 
requirement  on  participation  in  NSOR 
by  making  a  "oriminal  justice  agency" 
as  defined  in  2B  CFR  20.3(c)  responsible 
for  the  registration  information  at  the 
state  level.  Thi  continues  to  leave  states 
with  broad  discretion  concerning  the 
designation  of  responsibility  for  the 
state  registry,  since  "criminal  justice 
agency"  is  defined  broadly  in  the  rule 
and  generally  i  ncludes,  inter  alia,  law 
enforcement  a;  encies.  correctional  and 
offender  super  /ision  agencies,  and 
agencies  respo  isible  for  criminal 
identification  )  ctivities  or  criminal 
history  record; . 

In  addition  ta  requiring  procedures 
that  ensure  the  prompt  availability  of 
the  initial  regi!  tration  information  both 
to  local  law  en  Forcement  and  at  the  state 
level,  paragraph  (2)(A)  of  subsection  (b) 
requires  the  prompt  transmission  of 
conviction  dat  i  and  fingerprints  of 
registrants  to  t  le  FBI.  This  should  not 
be  understood  as  requiring  duplicative 
transmission  of  conviction  data  and 
fingerprints  to  the  FBI  at  the  time  of 
initial  registration  if  the  state  already 
has  sent  this  ii [formation  to  the  FBI  (e.g., 
at  the  time  of  c  onviction). 

3.  Fingerprinting.  The  final  subsection 
of  the  Wetterli  ig  Act — which  should  be 
designated  as  subsection  (h)  but  is 
designated  as  ii  second  subsection  (g) 
because  of  a  technical  drafting  error  in 
section  115(a)|3)  of  the  CJSA— relates  to 
a  requirement  under  the  Pam  Lychner 
Act  that  certai  i  offenders  register 
directly  with  t  le  FBI.  In  conjunction 
with  other  proi^isions  of  the  Pam 
Lychner  Act,  i ;  requires  that  fingerprints 
be  obtained  fr(im  such  offenders  by  the 
FBI  or  by  a  loc  al  law  enforcement 
official  pursuant  to  regulations  issued 
by  the  Attorne  y  General.  However, 
section  115(a)  7)  of  the  CJSA  deferred 
the  effective  d  Jte  for  direct  FBI 
registration  of  certain  offenders  and 
issuance  of  related  regulations.  Hence, 
the  final  subsection  of  the  Wetterling 


Act  does  not  impose  any  requirements 
on  the  states  at  the  present  time. 

B.  Change  of  Address  Procedures 

1.  Intrastate  moves.  Subsection  (b)(4) 
provides  that  registrants  are  to  report 
changes  of  address  in  the  manner 
provided  by  state  law.  It  further 
provides  that  state  procedures  must 
ensure  that  the  updated  address 
information  is  promptly  made  available 
to  a  law  enforcement  agency  having 
jurisdiction  where  the  person  will 
reside  and  is  entered  into  the 
appropriate  state  records  or  data  system. 

The  purpose  of  this  provision  is  to 
ensure  that  current  address  information 
will  continue  to  be  available  both  to 
local  law  enforcement  and  at  the  state 
level.  To  comply  with  this  part  of  the 
Act,  states  must  require  registrants  to 
report  changes  of  address  within  the 
state  in  a  manner  that  ensures  that 
information  concerning  the  new  address 
will  promptly  be  made  available  to  local 
law  enforcement  in  the  new  place  of 
residence  and  at  the  state  level.  Thus, 
states  must  require  registrants  to  report 
changes  of  address  prior  to  moving,  or 
by  some  short  time  (e.g.,  10  days)  after 
moving. 

States  have  discretion  under  the  Act 
concerning  specific  mechanisms  and 
procedures  for  reporting  the  updated 
address  information  and  ensuring  that  it 
reaches  the  appropriate  recipients.  For 
example,  many  states  require  the 
registrant  to  notify  local  law 
enforcement  agencies  (e.g.,  local 
sheriffs'  offices)  in  the  place  he  is 
leaving  and  the  place  to  which  he  is 
going  and  then  require  one  of  these  local 
agencies  to  notify  the  agency 
responsible  for  maintenance  of 
registration  information  at  the  state 
level.  Alternatively,  a  state  may  require 
the  registrant  to  directly  notify  a  central 
registration  agency  at  the  state  level, 
which  then  makes  the  information 
available  to  an  appropriate  local  law 
enforcement  agency.  Another  possibility 
is  to  require  the  registrant  to  report  the 
change  of  address  to  a  third  party,  such 
as  a  probation  officer  responsible  for  his 
supervision,  who  then  is  responsible  for 
notifying  a  law  enforcement  agency  in 
the  new  place  of  residence  and  the  state 
registration  agency. 

The  choice  among  these  alternatives 
or  the  election  of  other  alternatives 
beyond  those  described  is  a  matter  of 
state  discretion.  States  will  be  in 
compliance  as  long  as  the  procedures 
adopted  ensure  the  prompt  availability 
of  the  updated  address  information  to 
law  enforcement  in  the  relevant  local 
jurisdiction  and  at  the  state  level. 


2.  Interstate  moves.  Subsection  (b)(5) 
states  that  a  registrant  who  moves  to 
another  state  must  report  the  change  of 
address  to  the  responsible  agency  in  the 
state  he  is  leaving  and  must  comply 
with  any  registration  requirement  in  the 
new  state  of  residence.  It  further 
provides  that  the  procedures  of  the  state 
the  registrant  is  leaving  must  ensure  that 
notice  is  provided  promptly  to  an 
agency  responsible  for  registration  in 
the  new  state  of  residence,  if  that  state 
requires  registration. 

The  purpose  of  this  provision  is  to 
ensure  a  gap- free  nationwide  network  of 
state  registration  programs  that  reliably 
tracks  all  offenders  throughout  the 
applicable  period  of  registration  and 
ensures  that  offenders  cannot  evade 
registration  obligations  by  moving  from 
one  state  to  another.  Hence,  a  state's 
procedures  must  require  the  registrant 
to  report  his  departure  to  a  responsible 
agency  in  the  state,  and  must  provide 
for  prompt  notice  of  the  registrant's 
move  by  an  agency  in  the  state  to  the 
responsible  registration  authority  in  the 
new  state  of  residence.  An  "honor 
system"  approach,  under  which  it  is  left 
to  the  registrant  to  notify  the  registration 
authority  in  the  new  state  of  residence 
on  his  own,  does  not  satisfy  the  Act's 
requirements. 

As  discussed  in  part  I.D.I  of  these 
guidelines,  the  Wetterling  Act's 
registration  requirements  "follow  the 
registrant"  if  he  moves  to  another  state, 
and  any  state  in  which  he  establishes 
residence  must  include  him  in  its 
registration  program  if  registration  is 
still  required  under  the  Wetterling  Act's 
standards.  This  includes  requiring  the 
registrant  to  continue  to  register  for  at 
least  the  remainder  of  the  Act's 
minimum  ten-year  registration  period 
and  to  register  for  life  if  he  is  in  a 
lifetime  registration  category  under 
subsection  (b)(6)(B)  of  the  Act.  Hence, 
the  state  a  registrant  is  leaving  is 
strongly  encouraged  to  provide  as  part 
of  its  notice  to  the  new  state  of 
residence  sufficiently  detailed 
information  concerning  the  registrant's 
offenses  and  status  to  enable  the  new 
state  to  register  him  without  difficulty 
in  the  appropriate  category  and  for  the 
appropriate  amount  of  time. 

In  some  instances,  an  offender 
convicted  in  a  state  may  never  be 
registered  in  that  state  as  a  resident, 
because  the  offender  goes  to  live  in 
another  state  immediately  upon  release 
from  imprisonment  or  sentencing  to 
probation.  The  requirement  under 
subsection  (b)(5)  that  the  state  of 
conviction  promptly  notify  a 
responsible  registration  agency  in  the 
state  where  the  offender  will  reside 
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remains  applicable  in  such  situations.  In 
addition,  a  number  of  the  Act's 
requirements  imder  subsection  (b)(1)- 
(2)  remain  relevant  and  applicable  in 
relation  to  such  an  offender.  These 
include:  taking  information  concerning 
the  offender's  expected  place  of 
residence;  informing  the  offender  of  the 
obligation  to  comply  with  any 
registration  requirement  in  the  state 
where  he  will  reside  and  also  to  register 
in  a  state  where  he  works  or  attends 
school;  obtaining  fingerprints  and  a 
photograph,  if  they  have  not  already 
been  obtained;  obtaining  a  signed 
acknowledgment;  and  ensuring  that 
conviction  data  and  fingerprints  are 
promptly  transmitted  to  the  FBI. 

C.  Periodic  Address  Verification 

Subsection  (b)(3)(A)  requires  that  state 
procedures  provide  for  the  verification 
of  registrants'  addresses  at  least 
annually.  The  purpose  of  the 
requirement  of  periodic  address 
verification  is  to  ensure  that  the 
authorities  will  become  aware  if  a 
registrant  has  moved  away  from  the 
registered  address  and  has  failed  to 
report  the  change  of  address.  Such 
procedures  are  obviously  important  for 
effective  tracking  of  sex  offenders  and 
enforcement  of  registration 
requirements. 

As  a  result  of  changes  made  by  the 
CJSA  amendments,  the  particular 
approach  to  address  verification  is  a 
matter  of  state  discretion  under  the  Act. 
For  example,  some  states  verify 
addresses  by  having  the  responsible 
state  or  local  agency  annually  send  to 
the  registered  address  a  non-forwardable 
address  verification  form,  which  the 
registrant  is  required  to  sign  and  return 
within  10  days  or  some  other  limited 
period.  This  is  one  means  by  which 
states  may  comply  with  the  verification 
requirement  under  subsection  (b)(3)(A). 
The  legislative  history  of  the  CJSA 
amendments  to  the  Act  noted  other 
possible  approaches:  "A  review  of  State 
sex  offender  registry  laws  indicates  that 
some  States  require  registrants  to  appear 
in  person  periodically  at  local  law 
enforcement  agencies  to  verify  their 
address  (and  for  such  purposes  as 
photographing  and  fingerprinting). 
Some  States  assign  caseworkers  to  verify 
periodically  that  registrants  still  reside 
at  the  registered  address.  These  *  *  * 
procedures  effectively  verify  registrants' 
location,  and  impress  on  registrants  that 
they  are  under  observation  by  the 
authorities,  in  addition  to  making  law 
enforcement  agencies  aware  of  the 
presence  and  identity  of  registered  sex 
offenders  in  their  neighborhoods."  H.R. 


Rep.  No.  256, 105th  Cong.,  1st  Sess.  17 
(1997). 

D.  Penalties  for  Registration  Violations 

Subsection  (d)  provides  that  a  person 
required  to  register  under  a  state 
program  established  pursuant  to  the  Act 
who  knowingly  fails  to  register  and  keep 
such  registration  current  shall  be  subject 
to  criminal  penalties.  Accordingly, 
states  that  wish  to  comply  with  the  Act 
must  have  criminal  provisions  covering 
this  situation. 

The  requirement  of  criminal  penalties 
for  registration  violations  under  the  Act 
applies  both  to  a  state's  own  offenders 
who  are  required  to  register  and  to 
persons  convicted  in  other  states  who 
are  required  to  register  because  they 
have  moved  into  the  state  to  reside. 

The  Act  neither  requires  states  to 
allow  a  defense  for  offenders  who  were 
unaware  of  their  legal  registration 
obligations  nor  precludes  states  fi-om 
doing  so.  As  a  practical  matter,  states 
can  ensure  that  offenders  are  aware  of 
their  obligations  through  consistent 
compliance  with  the  Act's  provisions 
for  advising  offenders  of  registration 
requirements  at  the  time  of  release  and 
obtaining  a  signed  acknowledgment  that 
this  information  has  been  provided. 

As  discussed  in  part  V  of  these 
guidelines,  the  Act  as  amended  by  the 
CJSA  includes  provisions  that  are 
designed  to  promote  the  registration  of 
federal  and  military  offenders  and  of 
non-resident  workers  and  students.  The 
CJSA  amendments  did  not  apply  the 
Act's  mandatory  requirement  of 
criminal  penalties  under  state  law  for 
registration  violations  to  federal  and 
military  offenders  who  reside  in  the 
state  or  to  non-resident  workers  and 
students.  However,  Congress  recognized 
the  desirability  of  fully  incorporating 
such  offenders  into  state  registration 
programs  by  statute,  see  H.R.  Rep.  No. 
256,  105th  Cong.,  1st  Sess.  18  (1997), 
and  the  availability  of  substantial 
sanctions  for  registration  violations  by 
all  types  of  sex  offenders  is  important  to 
realize  the  Act's  objective  of  a 
comprehensive,  nationwide  sex  offender 
registration  system.  Hence,  states  are 
strongly  encouraged  to  provide  criminal 
penalties  for  registration  violations  by 
all  offenders  within  the  scope  of  the 
Act,  regardless  of  whether  the  registrant 
is  present  in  the  state  as  a  resident, 
worker,  or  student,  and  regardless  of 
whether  registration  is  premised  on  a 
conviction  under  the  law  of  a  state  or 
under  federal  or  military  law. 


III.  Release  of  Registration  Information 
[September  12, 1997;  Possible  Two- Year 
Extension] 

Subsection  (e)  of  the  Act  governs  the 
disclosure  of  information  collected 
under  state  registration  programs. 

This  part  of  the  Act  derives  from  the 
federal  Megan's  Law  amendment  to  the 
Wetterling  Act  (Pub.  L.  No.  104-145, 
110  Stat.  1345),  which  is  subject  to  the 
same  deadline  for  compliance  as  the 
original  provisions  of  the  Act  under  42 
U.S.C.  14071(g).  Hence,  the  deadline  for 
compliance  is  Sept.  12, 1997,  or  Sept. 
12, 1999,  for  states  that  have  received  a 
two-year  extension  based  on  good  faith 
efforts  to  achieve  compliance. 

Paragraph  (1)  of  subsection  (e) 
provides  that  information  collected 
under  a  state  registration  program  may 
be  disclosed  for  any  purpose  permitted 
under  the  laws  of  the  state.  Hence,  there 
is  no  requirements  under  the  Act  that 
registration  information  be  treated  as 
private  or  confidential  to  any  greater 
extent  than  the  state  may  wish. 

Paragraph  (2)  of  subsection  (e) 
provides  that  the  state  or  any  agency 
authorized  by  the  state  shall  release 
relevant  information  as  necessary  to 
protect  the  public.  To  comply  with  this 
requirement,  a  state  must  establish  a 
conforming  information  release  program 
that  applies  to  offenders  required  to 
register  on  the  basis  of  convictions 
occurring  after  the  establishment  of  the 
program.  States  do  not  have  to  apply 
new  information  release  standards  to 
offenders  whose  convictions  predate  the 
establishment  of  a  conforming  program, 
but  the  Act  does  not  preclude  states 
from  applying  such  standards 
retroactively  to  offenders  convicted 
earlier  if  they  so  wish. 

The  principal  objective  of  the 
information  release  requirement  in 
paragraph  (2)  of  subsection  (e)  is  to 
ensure  that  registration  programs  will 
include  means  for  members  of  the 
public  to  obtain  information  concerning 
registered  offenders  that  is  necessary  for 
the  protection  of  themselves  or  their 
families.  Hence,  a  state  cannot  comply 
with  the  Act  by  releasing  registration 
information  only  to  law  enforcement 
agencies,  to  other  governmental  or  non- 
governmental agencies  or  organizations, 
to  prospective  employers,  or  to  the 
victims  of  registrants'  offenses.  States 
also  cannot  comply  by  having  purely 
permissive  or  discretionary  authority  for 
officials  to  release  registration 
information.  Information  must  be 
released  to  members  of  the  public  as 
necessary  to  protect  the  public  from 
registered  offenders.  This  disclosure 
requirement  applies  bo'ch  in  relation  to 
offenders  required  to  register  because  of 


582 


Federal  Register /Vol.  64.  No.  2 /Tuesday,  January  5,  1999 /Notices 


conviction  for  "a  criminal  offense 
against  a  victi  n  who  is  a  minor"  and 
those  requirec  to  register  because  of 
conviction  for  a  "sexually  violent 
offense." 

States  do,  however,  retain  discretion 
to  make  judgnients  concerning  the 
circumstances  in  which,  and  the  extent 
to  which,  the  qisclosure  of  registration 
information  td  the  public  is  necessary 
for  public  safety  purposes  and  to  specify 
standards  and  procedures  for  making 
these  determinations.  Several  different 
approaches  tothis  issue  appear  in 
existing  state  laws. 

One  type  oflapproach,  which  is 
consistent  witn  the  requirements  of  the 
Act,  involves  particularized  risk 
assessments  o '  registered  offenders, 
with  differing  degrees  of  information 
release  based  on  the  degree  of  risk.  For 
example,  som o  states  classify  registered 
offenders  in  this  manner  into  risk  levels, 
with  registration  information  limited  to 
law  enforcem(  (nt  uses  for  offenders  in 
the  "low-risk"  level;  notice  to 
organizations  with  a  particular  safety 
interest  (such  as  schools  and  other  child 
care  entities)  I  or  "medium  risk" 
offenders;  anq  notice  to  neighbors  for 
"high  risk"  offenders. 

States  also  <  re  free  under  the  Act  to 
make  judgments  concerning  the  degree 
of  danger  pos«d  by  different  types  of 
offenders  and  to  provide  information 
disclosure  foriall  offenders  (or  only 
offenders)  witn  certain  characteristics  or 
in  certain  offense  categories.  For 
example,  states  may  decide  to  focus 
particularly  on  child  molesters,  in  light 
of  the  vulnerapility  of  the  potential 
victim  class,  ^d  on  recidivists,  in  light 
of  the  threat  ptosed  by  offenders  who 
persistently  commit  sexual  offenses. 

Another  approach  by  which  states  can 
comply  with  ttie  Act  is  to  make 
information  accessible  to  members  of 
the  public  on  request.  This  may  be 
done,  for  exaitiple,  by  making 
registration  liits  open  for  inspection  by 
the  public,  ortby  establishing 
procedures  to  provide  information 
concerning  the  registration  status  of 
identified  individuals  in  response  to 
requests  by  mjembers  of  the  public.  As 
with  proactivo  notification  systems, 
states  that  have  information-on-request 
systems  may  make  judgments  about 
which  registe-ed  offenders  or  classes  of 
registered  offenders  should  be  covered 
and  what  information  will  be  disclosed 
concerning  th  ese  offenders. 

States  are  ehcouraged  to  involve 
victims  and  v  ctim  advocates  in  the 
development  of  their  information 
release  progre  ms,  and  in  the  process  for 
particularizec  risk  assessments  of 


registrants  if  the  state  program  involves 
such  assessments. 

A  proviso  at  the  end  of  paragraph  (2) 
of  subsection  (e)  states  that  the  identify 
of  the  victim  of  an  offense  that  requires 
registration  under  the  Act  shall  not  be 
released.  This  proviso  safeguards  victim 
privacy  by  prohibiting  disclosure  of 
victim  identity  to  the  general  public  in 
the  context  of  information  release 
programs  for  registered  offenders.  It 
does  not  bar  the  dissemination  of  victim 
identity  information  for  law 
enforcement  or  other  governmental 
purposes  (as  opposed  to  disclosure  to 
the  public)  and  does  not  require  that  a 
state  limit  maintenance  of  or  access  to 
victim  identity  information  in  public 
records  (such  as  police  and  court 
records)  that  exist  independently  of  the 
registration  system.  Because  the  purpose 
of  the  proviso  is  to  protect  the  privacy 
of  victims,  its  restriction  may  be  waived 
at  the  victim's  option. 

So  long  as  the  victim  is  not  identified, 
the  proviso  in  paragraph  (2)  does  not  bar 
including  information  concerning  the 
characteristics  of  the  victim  and  the 
nature  and  circumstances  of  the  offense 
in  information  release  programs  for 
registered  offenders.  For  example,  states 
are  not  barred  by  the  proviso  from 
releasing  such  information  as  victim  age 
and  gender,  a  description  of  the 
offender's  conduct,  and  the  geographic 
area  where  the  offense  occurred. 
However,  states  are  encouraged  to  avoid 
unnecessarily  including  information 
that  may  inadvertently  result  in  the 
victim's  identity  becoming  known,  such 
as  identifying  a  specific  familial 
relationship  between  the  offender  and  a 
victim  who  still  lives  in  the  area. 

Concerns  have  been  raised  that  the 
disclosure  of  registration  information  to 
the  public  under  "community 
notification"  programs  may  result  in 
criminal  acts  or  other  reprisals  against 
registrants.  While  currently  available 
information  does  not  indicate  that  this 
has  been  a  significant  problem  under 
state  programs,  states  are  encouraged  to 
consider  including  measures  in  their 
programs  to  minimize  any  possibility  of 
misuse  of  the  information  released 
under  the  program.  For  example,  some 
states  include  in  their  informational 
notices  statements  that  the  information 
is  provided  only  for  legitimate 
protective  purposes,  and  that  criminal 
acts  against  registrants  will  result  in 
prosecution.  As  a  further  example,  some 
states  provide  special  training  for 
officers  responsible  for  community 
notification  and/or  hold  community 
meetings  in  connection  with  the 
provision  of  notice  to  the  community 
concerning  a  registrant's  presence. 


rV.  Special  Registration  Requirements 
Under  the  Pam  Lychner  Act  for 
Recidivists  and  Aggravated  Offenders 
[October  2, 1999;  Possible  Two-Year 
Extension] 

Subsection  (b)(6)(B)(i)-(ii)  of  the  Act 
requires  lifetime  registration  for  persons 
in  two  categories:  (1)  registrants  who 
have  a  prior  conviction  for  an  offense 
for  which  registration  is  required  by  the 
Act.  and  (2)  registrants  who  have  been 
convicted  of  an  "aggravated  offense." 

This  requirement  derives  from  an 
amendment  to  the  Wetterling  Act 
enacted  by  the  Pam  Lychner  Act.  The 
time  for  compliance  is  accordingly  that 
provided  in  section  10(b)  of  the  Pam 
Lychner  Act — Oct  2. 1999.  subject  to  a 
possible  two-year  extension  for  states 
making  good  faith  efforts  to  come  into 
compliance. 

Subsection  (b)(6)(B)(i)  requires 
lifetime  registration  for  certain 
recidivists.  States  can  comply  with  this 
provision  by  requiring  offenders  to 
register  for  life  where  the  following 
conditions  are  satisfied:  (1)  the  current 
offense  is  one  for  which  registrations  is 
required  by  the  Act — i.e..  an  offense  in 
the  range  of  offenses  specified  in 
subsection  (a)(3)(A)-(B)  or  a  comparable 
range  of  offenses,  and  (2)  the  offender 
has  a  prior  conviction  for  an  offense  for 
which  registration  is  required  by  the 
Act.  There  is  no  time  limit  under  the 
Act  on  qualifying  prior  convictions.  In 
determining  whether  a  person  has  a 
qualifying  prior  conviction,  states  may 
rely  on  the  methods  they  normally  use 
in  searching  criminal  records. 

Subsection  {b)(6)(B)(ii)  requires 
lifetime  registration  for  persons 
convicted  of  an  "aggravated  offense," 
even  on  a  first  conviction.  "Aggravated 
offense"  refers  to  state  offenses 
comparable  to  aggravated  sexual  abuse 
as  defined  in  federal  law  (18  U.S.C. 
2241),  which  principally  encompasses: 
(1)  engaging  in  sexual  acts  involving 
penetration  with  victims  of  any  age 
through  the  use  of  force  or  the  threat  of 
serious  violence,  and  (2)  engaging  in 
sexual  acts  involving  penetration  with 
victims  below  the  age  of  12.  Hence, 
states  can  comply  with  this  provision  by 
requiring  lifetime  registration  for  person 
convicted  of  the  state  offenses  which 
cover  such  conduct. 

A  state  is  not  in  compliance  with 
subsection  (b)(6)(B)  (i)  or  (ii)  if  it  has  a 
procedure  or  authorization  for 
terminating  the  registration  of  convicted 
offenders  within  the  scope  of  these 
provisions  at  any  point  in  their 
lifetimes.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
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not  required  under  the  Act.  Likewise,  if 
the  applicability  of  the  lifetime 
registration  requirement  is  premised  on 
a  prior  conviction  pursuant  to 
subsection  (b)(6)(B)(i),  it  becomes 
inapplicable  if  the  prior  conviction  is 
reversed,  vacated,  or  set  aside,  or  if  the 
registrant  is  pardoned  for  the  prior 
conviction  offense. 

The  proviso  in  subsection  (b)(6)  that 
registration  need  not  be  required 
"during  ensuing  periods  of 
incarceration"  applies  to  registrants 
subject  to  lifetime  registration.  Hence, 
states  are  not  required  to  carry  out 
address  registration  and  verification 
procedures  for  such  registrants  during 
subsequent  periods  in  which  the 
registrant  is  imprisoned  or  civilly 
committed.  To  comply  with  the  Act,  a 
state  that  does  waive  registration  for 
such  registrants  during  subsequent 
criminal  or  civil  confinement  must 
require  that  registration  resume  when 
the  registrant  is  released. 

As  with  the  other  requirements  of  the 
Act,  a  state  may  impose  the  lifetime 
registration  requirement  for  recidivists 
and  aggravated  offenders  prospectively, 
so  that  it  applies  only  to  offenders 
required  to  register  on  the  basis  of 
convictions  occurring  after  the  state  has 
adopted  the  requirement.  Hence,  it  is 
sufficient  for  compliance  with  the  Act  if 
lifetime  registration  is  imposed  on:  (1) 
all  offenders  convicted  of  an  aggravated 
offense  after  the  lifetime  registration 
requirement  is  adopted;  and  (2)  all 
recidivists  convicted  of  an  offense  for 
which  registration  is  required  under  the 
Act  after  the  lifetime  registration 
requirement  is  adopted  (regardless  of 
when  the  prior  qualifying  conviction 
occurred).  Of  course,  states  remain  free 
to  apply  the  lifetime  registration 
requirement  retroactively  to  offenders 
convicted  prior  to  its  adoption  if  they  so 
wish. 

V.  Special  Registration  Requirements 
Under  the  CJSA  Amendments  Relating 
to  Sexually  Violent  Predators,  Federal 
and  Military  Offenders,  and  Non- 
resident  Workers  and  Students 
[November  25,  2000;  Possible  Two-Year 
Extension] 

Subsections  (a)(2),  (a)(3)(C)-(E), 
(b)(1)(B),  (b)(3)(B),  and  (b)(6)(B)(iii)  of 
the  Act  prescribe  heightened 
registration  requirements  for  persons 
who  are  determined  to  be  "sexually 
violent  predators"  under  specified 
procedures.  These  provisions  also, 
however,  allow  the  approval  of 
alternative  procedures  and  of  alternative 
measures  of  comparable  or  greater 
effectiveness  in  protecting  the  public. 


Subsection  (b)(7)  of  the  Act  requires 
states,  as  provided  in  these  guidelines, 
to  ensure  that  procedures  are  in  place  to 
accept  registration  information  from:  (1) 
residents  convicted  of  a  federal  offense 
or  sentenced  by  a  court  martial,  and  (2) 
nonresident  offenders  who  have  crossed 
into  another  state  in  order  to  work  or 
attend  school. 

Because  these  requirements,  in  their 
current  form,  derive  from  the  CJSA,  the 
time  for  compliance  is  that  provided  in 
section  115(c)(2)  of  the  CJSA— Nov.  25, 
2000,  subject  to  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  come  into  compliance. 

A.  Heightened  Sexually  Violent  Predator 
Registration  or  Alternative  Measures 

1.  Heightened  sexually  violent 
predator  registration.  Subparagraphs 
(B)-(E)  of  subsection  (a)(3)  contain  the 
Act's  definition  of  "sexually  violent 
predator"  and  related  definitions. 
Subparagraph  (C)  defines  "sexually 
violent  predator"  to  mean  a  person  who 
has  been  convicted  of  a  sexually  violent 
offense  and  who  suffers  from  a  mental 
abnormality  or  personality  disorder  that 
makes  the  person  likely  to  engage  in 
predatory  sexually  violent  offenses. 
Subparagraph  (D)  essentially  defines 
"mental  abnormality"  to  mean  a 
condition  involving  a  disposition  to 
commit  criminal  sexual  acts  of  such  a 
degree  that  it  makes  the  person  a 
menace  to  others.  The  definition  of 
"personahty  disorder"  is  a  matter  of 
state  discretion  since  the  Act  includes 
no  specification  on  this  point.  For 
example,  a  state  may  choose  to  utilize 
the  definition  of  "personality  disorder" 
that  appears  in  the  Diagnostic  and 
Statistical  Manual  of  Medical  Disorders: 
DSM-IV.  American  Psychiatric 
Association,  Diagnostic  and  Statistical 
Manual  of  Medical  Disorders  (4th  ed. 
1994).  Subparagraph  (E)  defines 
"predatory"  to  mean  an  act  directed  at 
a  stranger  or  at  a  person  with  whom  a 
relationship  has  been  established  or 
promoted  for  the  primary  purpose  of 
victimization. 

A  state  that  wishes  to  comply  with  the 
Act's  provisions  concerning  sexually 
violent  predator  registration  must  adopt 
some  approach  to  deciding  when  a 
determination  will  be  sought  as  to 
whether  a  particular  offender  is  a 
sexually  violent  predator.  However,  the 
specifics  are  a  matter  of  state  discretion. 
For  example,  a  state  might  commit  the 
decision  whether  to  seek  classification 
of  an  offender  as  a  sexually  violent 
predator  to  the  judgment  of  prosecutors, 
or  might  provide  that  a  determination  of 
this  question  should  be  undertaken 
routinely  when  a  person  is  convicted  of 


a  sexually  violent  offense  and  has  a 
prior  history  of  committing  such  crimes. 
Similarly,  the  Act  affords  states 
discretion  with  regard  to  the  timing  of 
the  determination  whether  an  offender 
is  a  "sexually  violent  predator."  A  state 
may,  but  need  not,  provide  that  a 
determination  on  this  issue  be  made  at 
the  time  of  sentencing  or  as  a  part  of  the 
original  sentence.  It  could,  for  example, 
be  made  instead  when  the  offender  has 
served  a  term  of  imprisonment  and  is 
about  to  be  released  from  custody. 

Subparagraphs  (A)  and  (B)  of 
subsection  {a)(2)  govern  the  procedures 
for  making  the  sexually  violent  predator 
determination.  Subparagraph  (A)  states 
that  the  determination  is  to  be  made  by 
a  court  after  considering  the 
recommendation  of  a  board  composed 
of  experts  in  the  behavior  and  treatment 
of  sex  offenders,  victims'  rights 
advocates,  and  representatives  of  law 
enforcement  agencies.  However, 
subparagraph  (B)  allows  the  Attorney 
General  to  waive  these  requirements 
where  a  state  has  established  alternative 
procedures  or  legal  standards  for 
designating  a  person  as  a  sexually 
violent  predator. 

The  waiver  authority  under 
subparagraph  (B),  which  was  added  by 
the  CJSA  amendments,  recognizes  that  a 
judicial  determination  informed  by  the 
recommendations  of  a  board  of  mixed 
composition  is  not  the  only  approach 
states  may  validly  adopt  to  secure 
appropriate  input  and  make  fair 
determinations.  For  example,  at  a 
sentencing  proceeding  or  other  hearing 
to  determine  sexually  violent  predator 
status,  a  state  might  provide  for  input 
concerning  psychological  assessment 
through  expert  testimony;  input  from 
the  law  enforcement  perspective 
through  the  prosecutor's  presentation; 
and  input  from  the  perspective  of 
victims  through  allocution  or  testimony 
by  the  victim(s)  of  the  underlying 
sexually  violent  offense  or  offenses. 
Moreover,  judicial  determinations 
concerning  sexually  violent  predator 
status  are  not  the  only  legitimate    . 
approach  since,  for  example,  a  state  may 
decide  to  assign  responsibility  for  such 
determinations  to  a  parole  board  or 
other  administrative  agency  with 
adjudicatory  functions.  Because  there 
are  many  valid  approaches  that  states 
may  devise,  the  particular  approach 
taken  to  determine  whether  an  offender 
is  a  sexually  violent  predator  as  defined 
in  the  Act  will  be  treated  as  a  matter  of 
state  discretion  under  the  Act. 

For  registrants  who  have  been 
determined  to  be  "sexually  violent 
predators"  under  the  Act's  definitions. 
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the  Act  presc  -ibes  three  special 
registration  rt  iquirements: 

First,  subsection  (b)(1)(B)  provides 
that  the  initia  1  registration  information 
obtained  from  a  sexually  violent 
predator  must  include  "the  name  of  the 
person,  identifying  factors,  anticipated 
future  residei  ice,  offense  history,  and 
documentatie  n  of  any  treatment 
received  for  t  le  mental  abnormality  or 
personality  disorder  of  the  person."  In 
determining  whether  offenders  have 
received  treai  ment,  the  officers 
responsible  for  obtaining  the  initial 
registration  ii  iformation  may  rely  on 
information  t  lat  is  readily  available  to 
them,  either  I  rom  existing  records  or  the 
offender,  and  may  comply  with  the 
requirement  i  o  document  an  offender's 
treatment  history  simply  by  noting  that 
the  offender  i  eceived  treatment.  If  states 
want  to  require  the  inclusion  of  more 
detailed  infoimation  about  offenders' 
treatment  history,  however,  they  are  free 
to  do  so. 

Second,  su  )section  (b)(3)(B)  requires 
quarterly  add  ress  verification  for 
sexually  violimt  predators,  as  opposed 
to  the  annual  address  verification 
required  for  i  egistrants  generally  under 
subsection  (b)(3)(A).  Part  II.C  of  these 
guidelines  provides  a  general 
explanation  (if  the  Act's  address 
verification  r  jquirement. 

Third,  subsection  (b)(6)(B)(iii) 
requires  lifetime  registration  for 
sexually  viol  mt  predators.  This 
requirement  s  unqualified.  While 
language  in  siibsection  (a)(1)(B)  of  the 
Act  alludes  to  possible  termination  of 
sexually  viol  mt  predator  status  under 
subsection  (b)(6)(B),  this  is  a  relic  of 
earlier  versions  of  the  Act  that  has  no 
referent  in  ths  Act's  current  text 
following  the  Pam  Lychner  Act  and 
CJSA  amendments. 

Hence,  for  Bxample,  a  state  is  not  in 
compliance  vi^ith  the  Act's  requirements 
if  it  allows  registration  to  be  terminated 
for  a  person  1  i/^ho  has  been  found  to  be 
a  sexually  violent  predator  on  the  basis 
of  a  later  determination  that  the  person 
is  no  longer  i  sexually  violent  predator 
or  has  been  rjhabilitated.  However,  if 
the  underlying  conviction  for  a  sexually 
violent  offenie  is  reversed,  vacated,  or 
set  aside,  or  if  the  registrant  is  pardoned 
for  that  offense,  registration  (or 
continued  registration)  as  a  sexually 
violent  predator  is  not  required  under 
the  Act.  Moreover,  the  proviso  in 
subsection  (n)(6)  that  registration  need 
not  be  required  "during  ensuing  periods 
of  incarceration"  applies  to  sexually 
violent  predators.  Hence,  states  are  not 
required  to  carry  out  address 
registration  ^d  verification  procedures 
when  a  sexuilly  violent  predator  is 


subsequently  imprisoned  or  civilly 
committed.  To  comply  with  the  Act,  a 
state  that  does  waive  registration  for 
sexually  violent  predators  during 
subsequent  criminal  or  civil 
confinement  must  require  that 
registration  resume  when  the  registrant 
is  released. 

2.  Alternative  measures  of 
comparable  or  greater  effectiveness. 
Subparagraph  (C)  of  subsection  (a)(2) 
authorizes  the  Attorney  General  to 
approve  "alternative  measures  of 
comparable  or  greater  effectiveness  in 
protecting  the  public  from  unusually 
dangerous  or  recidivistic  sexual 
offenders  in  lieu  of  the  specific 
measures  set  forth  in  this  section 
regarding  sexually  violent  predators."  A 
state  that  wishes  to  have  "alternative 
measures"  approved  under 
subparagraph  (C)  must  make  a  request 
for  such  approval  to  the  reviewing 
authority. 

The  authorization  to  approve 
alternative  measures  under 
subparagraph  (C)  was  added  by  the 
CJSA.  reflecting  Congress's  recognition 
that  few  states  followed  the  Act's 
specific  provisions  concerning  sexually 
violent  predators;  that  it  would  be 
difficult  for  many  states  to  do  so;  and 
that  states  can  "incorporate  other 
features  into  their  systems  which  further 
the  objective  of  protecting  the  public 
from  particularly  dangerous  sex 
offenders."  H.R.  Rep.  No.  256,  105th 
Cong.,  1st  Sess.  15  (1997). 

The  legislative  history  of  the  CJSA 
identified  a  number  of  factors  that 
would  be  pertinent  to  a  determination 
whether  a  state  has  adopted  alternative 
measures  of  comparable  or  greater 
effectiveness: 

For  example,  some  State  programs  have 
registration  periods  for  broadly  defined 
categories  of  sex  offenders  which  are  much 
longer  than  the  basic  10-year  registration 
period  under  the  Wetterling  Act.  This  may 
provide  more  protection  for  the  public  than 
heightened  registration  requirements  limited 
to  a  relatively  small  class  of  offenders  who 
would  be  classified  as  sexually  violent 
predators  •  •  ».  Moreover,  some  States 
require  civil  commitment,  lifetime 
supervision,  or  very  long  periods  of 
imprisonment  for  sexually  violent  predators 
or  broader  classes  of  serious  sex  offenders. 
[Subsection  (a)(2)l  makes  it  clear  that 
alternative  approaches  like  these  can  be 
approved  if  a  State's  approach  is  equally 
effective  or  more  effective  in  protecting  the 
public  from  particularly  dangerous  sex 
offenders. 

H.R.  Rep.  No.  256, 105th  Cong.,  1st  Sess. 
15  (1997). 

Hence,  for  example,  the  reviewing 
authority  will  approve  a  state  system  as 
providing  alternative  measures  "of 
comparable  or  greater  affectiveness"  if 


the  state  applies  the  principal 
heightened  registration  requirements 
under  the  Act's  sexually  violent 
predator  provisions — i.e.,  lifetime 
registration  and  quarterly  address 
verification — to  a  class  of  offenders  that 
is  generally  broader  than  "sexually 
violent  predators."  Since  "sexually 
violent  predators"  are,  by  definition,  a 
subclass  of  persons  convicted  of  a 
"sexually  violent  offense,"  a  state  has 
obviously  adopted  an  alternative 
measure  of  comparable  or  greater 
effectiveness  if  it  requires  lifetime 
registration  and  quarterly  address 
verification  uniformly  for  persons  in  the 
broader  class  of  those  convicted  of  a 
"sexually  violent  offense". 

For  states  that  follow  other 
approaches,  the  determination  whether 
"alternative  measures  of  comparable  or 
greater  effectiveness"  have  been 
adopted  will  be  made  on  a  case-by-case 
basis. 

B.  Federal  and  Military  Offenders;  Non- 
resident Workers  and  Students 

Subsection  (b)(7)  of  the  Act  requires 
states,  as  provided  in  these  guidelines, 
to  ensure  that  procedujps  are  in  place  to 
accept  registration  information  from:  (1) 
residents  convicted  of  federal  offenses 
or  sentenced  by  courts  martial,  and  (2) 
nonresident  offenders  who  cross  into 
other  states  in  order  to  work  or  attend 
school. 

This  requirement  was  added  to  close 
two  gaps  in  the  Wetterling  Act 
standards  for  registration  programs. 
First,  Congress  was  concerned  about  the 
lack  of  any  provision  for  registration  of 
persons  convicted  of  federal  sex 
offenses — such  as  those  defined  in 
chapters  109A,  110,  and  117  of  title  18, 
United  States  Code — and  the  lack  of  any 
provision  for  registration  of  persons 
convicted  of  sexual  offenses  under  the 
Uniform  Code  of  Military  Justice  while 
in  the  armed  forces.  Second,  Congress 
was  concerned  about  the  commission  of 
offenses  by  registered  offenders  at  or 
near  their  places  of  work  or  study, 
where  the  local  authorities  are  unaware 
of  the  offenders'  presence  in  those  areas 
because  they  reside  in  a  different  state. 
The  new  provisions  relating  to 
registration  of  federal  and  military 
offenders,  and  non-resident  workers  and 
students,  were  added  to  address  these 
concerns. 

1.  Federal  and  military  offenders.  In 
relation  to  federal  and  military 
offenders,  states  can  comply  with  the 
new  requirement  under  subsection 
(b)(7)  by  accepting  in  their  registration 
programs  address  information  from  such 
offenders  who  reside  in  the  state,  where 
the  federal  conviction  or  coiul  martial 
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sentence  was  for  a  criminal  offense 
against  a  victim  who  is  a  minor  or  a 
sexually  violent  offense  (as  defined  in 
the  Act). 

Congress  did  not  otherwise  make  the 
Act's  mandatory  standards  for  state 
registration  programs  applicable  to 
federal  and  military  offenders.  Congress, 
however,  did  note  that  "it  would  be 
preferable  that  States  fully  incorporate 
federal  offenders  (and)  persons 
sentenced  by  courts  martial  •  *  •  into 
their  registration  and  notification 
programs  by  statute."  H.R.  Rep.  No.  256, 
105th  Cong.,  1st  Sess.  18  (1997).  As  a 
practical  matter,  the  presence  in  a  state 
of  a  sex  offender  whose  whereabouts  are 
unknown  to  the  authorities  poses  the 
same  potential  danger  to  the  public, 
regardless  of  whether  the  offender  was 
convicted  in  a  state  court  for  a  state 
offense  or  for  a  comparable  offense 
under  federal  or  military  law. 

Hence,  as  a  matter  of  sound  policy, 
states  are  strongly  encouraged  to  subject 
federal  and  military  offenders  to  the  full 
panoply  of  registration  requirements 
and  procedures  established  for  state 
offenders,  including  reporting  of 
subsequent  changes  of  address 
following  the  initial  registration, 
periodic  address  verification,  criminal 
penalties  for  registration  violations,  and 
release  of  registration  information  as 
necessary  for  protection  of  the  public. 
Some  states  currently  put  sex  offenders 
convicted  in  federal  or  military  courts 
on  the  same  footing  as  state  offenders 
under  their  registration  programs;  all 
states  are  encouraged  to  adopt  this 
approach. 

States  should  be  aware  that  the  CJSA 
enacted  provisions  that  impose 
complementary  obligations  on  federal 
authorities  to  facilitate  state  registration 
of  federal  and  military  offenders. 
Specifically,  provisions  in  section 
115(a)(8)  of  the  CJSA  require  federal  and 
military  authorities  to  notify  state  and 
local  law  enforcement  and  registration 
agencies  concerning  the  release  or 
subsequent  movement  to  their  areas  of 
federal  and  military  sex  offenders.  In 
addition,  under  amendments  in  section 
115(a)(8)  of  the  CJSA,  federal  sex 
offenders  are  required  to  register  in 
states  where  they  reside,  work,  or  attend 
school  as  mandatory  conditions  of 
probation,  parole,  and  post- 
imprisonment  supervised  release.  State 
and  local  officers  accordingly  are 
encouraged  to  notify  federal  authorities 
of  any  failure  by  such  offenders  to 
register,  so  that  appropriate  action  can 
be  taken  v^rith  respect  to  their  federal 
release  status.  States  also  should  be 
aware  that  section  115  of  the  CJSA 
amended  the  federal  failure-to-register 


offense  (42  U.S.C.  14072(i))  in  order  to 
bring  within  its  scope  federal  and 
military  sex  offenders  who  fail  to 
register. 

2.  Non-resident  workers  and  students. 
Subsection  (b)(7)(B)  of  the  Act  requires 
states  to  accept  registration  information 
from  non-residents  who  have  come  into 
the  state  to  work  or  attend  school. 
Related  provisions  appear  in 
subsecticns  (a)(3)(F)-(G)  and  (c).  As 
specified  in  these  provisions,  the 
workers  from  whom  registration 
information  must  be  accepted  include 
those  who  have  any  sort  of  full-time  or 
part-time  employment  in  the  state,  with 
or  without  compensation,  for  more  than 
14  days,  or  for  an  aggregate  period 
exceeding  30  days  in  a  calendar  year. 
The  students  from  whom  registration 
information  must  be  accepted  include 
those  who  are  enrolled  in  any  type  of 
school  in  the  state  on  a  full-time  or  part- 
time  basis. 

The  Act's  provisions  regarding  non- 
resident workers  and  students 
sometimes  refer  to  persons  who  cross 
into  another  state  "in  order  to  work  or 
attend  school"  and  sometimes  refer  to 
persons  who  are  or  may  be  in  another 
state  where  the  person  "is  employed," 
"carries  on  a  vocation,"  or  "is  a 
student."  These  are  merely 
terminological  variations;  the  Act's 
various  references  to  non-resident 
workers  and  students  all  refer  to  the 
same  classes  of  persons,  as  defined 
above. 

States  can  comply  with  the  Act's 
requirement  to  accept  registration 
information  from  non-resident  workers 
and  students  by  accepting  registration 
information  from  such  persons,  where 
the  person  would  be  required  to  register 
in  his  state  of  residence  under  the  Act's 
standards.  The  "registration 
information"  the  state  must  accept  from 
such  a  registrant  to  comply  with  the  Act 
is,  at  a  minimum,  information 
concerning  the  registrant's  place  of 
employment  or  the  school  attended  in 
the  state  and  his  address  in  his  state  of 
residence.  States  are  free  to  accept  or 
require  more  extensive  information  if 
they  wish,  such  as  information 
concerning  any  place  of  lodging  the 
registrant  may  have  in  the  state  for 
purposes  of  work  or  school  attendance. 

Congress  did  not  otherwise  make  the 
Act's  mandatory  standards  for  state 
registration  programs  applicable  to  non- 
resident workers  and  students,  but  did 
note  that  "it  would  be  preferable  that 
States  fully  incorporate  *  •  *  offenders 
crossing  State  borders  to  work  or  go  to 
school  *  *  *  into  their  registration  and 
notification  programs  by  statute."  H.R. 
Rep.  No.  256,  105th  Cong.,  1st  Sess.  18 


(1997).  States  are  encouraged  to  include 
measures  in  their  registration  systems 
that  will  ensure  effective  registration  of 
non-resident  workers  and  students, 
including  provision  of  criminal 
penalties  under  state  law  for  such 
offenders  who  fail  to  register  and  release 
of  registration  information  concerning 
such  offenders  as  necessary  for  public 
safety.  States  also  should  be  aware  that 
section  115  of  the  CJSA  amended  the 
federal  failure-to-register  offense  (42 
U.S.C.  14072(i))  in  order  to  bring  within 
its  scope  non-resident  workers  and 
students  who  fail  to  register. 

In  addition  to  requiring  states  to 
accept  registration  information  from 
non-resident  workers  and  students,  the 
CJSA  amendments  added,  as  part  of 
subsection  (b)(l)(A)(iii),  a  requirement 
to  inform  a  registrant  in  the  initial 
registration  process  that  he  must  register 
in  a  state  where  he  is  employed,  carries 
on  a  vocation,  or  is  a  student.  As 
discussed  in  Part  II.  A  of  these 
guidelines,  subsection  (b)(1)(A)  of  the 
Act  has  always  required  that  offenders 
be  informed  of  the  general  duty  to 
register,  of  the  duty  to  report  subsequent 
changes  of  address,  and  of  the  duty  to 
register  in  any  state  of  residence.  States 
can  readily  supplement  their  procedures 
for  informing  offenders  of  registration 
obligations  to  include  the  information 
that  the  offender  also  must  register  in 
any  state  where  he  is  employed,  carries 
on  a  vocation,  or  is  a  student. 

VI.  Participation  in  the  National  Sex 
Offender  Registry  [November  25,  2000; 
Possible  Two- Year  Extension] 

Subsequent  (b)(2)(B)  of  the  Act 
requires  states  to  "participate  in  the 
national  database  established  under 
section  14072(b)" — i.e.,  the  National  Sex 
Offender  Registry  (NSOR)— "in 
accordance  with  guidelines  issued  by 
the  Attorney  General,  including 
transmission  of  current  address 
information  and  other  information  on 
registrants  to  the  extent  provided  by  the 
guidelines." 

This  requirement  derives  from  the 
amendment  of  the  Wetterling  Act  by 
section  115(a)(2)(B)  of  CJSA.  The  time 
for  compliance  is  accordingly  that 
provided  in  section  115(c)(2)  of  CJSA — 
Nov.  25,  2000,  subject  to  a  possible  two- 
year  extension  for  states  making  good 
faith,  efforts  to  come  into  compliance.  At 
the  present  time,  many  states  are 
already  participating  in  NSOR,  and  the 
remainder  are  strongly  encouraged  to  do 
so  as  promptly  as  possible. 

States  should  be  aware  that 
participation  in  NSOR  is  a  condition  for 
determining  that  a  state  hiis  a 
"minimally  sufficient"  sex  offender 
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registration  pragram  as  defined  in  42 
U.S.C.  14072(1 1)(3).  Pursuant  to  section 
115(a)(7)  of  thiCJSA,  states  have  until 
October  2, 19?  9,  to  establish  "minimally 
sufficient"  pr(  grams  (subject  to  a 
possible  two-year  extension  for  states 
making  good  feith  efforts).  In  states  that 
have  not  established  "minimally 
sufficient"  programs  by  that  time,  the 
FBI  will  be  required  to  directly  register 
sex  offenders  ^onvicted  in  the  state,  and 
there  will  be  cbrrelative  responsibilities 
on  such  states  to  facilitate  FBI 
registration  of'their  sex  offenders  as 
provided  in  4a  U.S.C.  14072(h)(1)  and 
(k).  Hence,  thd  failure  of  a  state  to 
participate  in  NSOR  by  October  2, 1999, 
may  result  in  otherwise  avoidable 
federal  intervention  in  sex  offender 
registration  injthe  state. 

States  shouln  also  be  aware  that  under 
the  National  Sex  Offender  Registry 
Assistance  Program  (NSOR-AP), 
funding  is  available  from  the  Bureau  of 
Justice  Statistics  of  the  United  States 
Department  o^  Justice  to  facilitate  state 
participation  in  NSOR  and  upgrade  state 
sex  offender  registries.  States  desiring 
additional  information  concerning  this 
funding  progrim  should  contact  the 
Bureau  of  Justice  Statistics. 

In  accordante  with  42  U.S.C. 
14072(b),  the  FBI  has  established  an 
interim  version  of  NSOR  (the  "Interim 
Registry")  to  track  the  whereabouts  and 
movement  of  tersons  required  to 
register  under  sex  offender  registration 
programs.  The  Interim  Registry 
functions  as  a  "pointer"  system, 
indicating  on  ■  in  individual's  FBI 
Identification  i^ecord  the  fact  that  the 
individual  is  i  registered  sex  offender 
and  the  name  end  location  of  the  state 
agency  that  maintains  the  offender's 
registration  information. 

The  FBI  will  be  issuing  regulations 
concerning  st4te  participation  in  NSOR. 
To  participate  in  NSOR  under  current 
procedures,  states  must  submit  the 
following  information  on  registrants  to 
the  FBI:  the  n^me  under  which  the 
person  is  registered;  the  registering 
agency's  nam*  and  location;  the  date  of 
registration;  ajid  the  date  registration 
expires.  Upon  the  submission  of  this 
information,  a  notice  indicating  that  an 
individual  is  i.  registered  sex  offender 
and  listing  the  information  will  be 
included  on  t&e  individual's  FBI 
Identification  Record. 

The  FBI  is  i  i  the  process  of  modifying 
the  National  C  rime  Information  Center 
(NCIC)  to  esta  )lish  a  new  crime 
information  s'  stem  that  will  be  known 
as  "NCIC  200(1."  NCIC  2000,  which  is 
expected  to  gc  on-line  in  mid-1999,  will 
include  a  Conificted  Sexual  Offender 
Registry  File  t  lat  will  serve  as  the 


permanent  National  Sex  Offender 
Registry  (the  "Permanent  Registry").  In 
the  Permanent  Registry,  sex  offender 
registration  information  will  be  entered 
directly  into  the  NCIC  Convicted  Sexual 
Offender  Registry  File,  via  the  NCIC 
communication  circuit,  and  will  include 
such  information  as  the  offender's  name 
and  address  and  details  regarding  the 
conviction  resulting  in  registration. 
States  will  receive  further  guidance 
concerning  participation  in  the 
Permanent  Registry  through  future 
modifications  of  regulations  and 
guidelines. 

VII.  Good  Faith  Immunity  [Available  to 
States  Immediately] 

Subsection  (f)  states  that  law 
enforcement  agencies,  employees  of  law 
enforcement  agencies,  independent 
contractors  acting  at  the  direction  of 
such  agencies,  and  state  officials  shall 
be  immune  from  liability  for  good  faith 
conduct  under  the  Act.  Inclusion  of  this 
provision  in  the  Act  was  necessary  to 
protect  state  actors  and  contractors 
involved  in  registration  and  notification 
programs  from  unwarranted  exposure  to 
liability,  since  the  states  cannot  legislate 
immunities  to  liability  under  federal 
causes  of  action.  This  part  of  the  Act 
does  not  impose  any  requirement  on 
states  and  the  character  of  state  law 
provisions  regarding  the  scope  of 
immunity  or  liability  will  not  be 
considered  in  the  compliance  review 
under  the  Act. 

VIII.  Complianee  Review; 
Consequences  of  Non-Compliance 

The  time  states  have  to  comply  with 
the  Act's  requirements  depends  on  the 
legislation  from  which  the  requirements 
derive,  as  specified  in  these  guidelines. 
Thus,  the  initial  deadline  for  complying 
with  requirements  derived  from  the 
Wetterling  Act  as  originally  enacted  or 
from  Megan's  Law  was  September  12, 
1997,  and  the  deadline  is  now 
September  12, 1999,  for  states  that  have 
received  a  two-year  extension  based  on 
good  faith  efforts  to  achieve  compliance. 
Requirements  deriving  from  the  Pam 
Lychner  Act  must  be  complied  with  by 
October  2, 1999,  subject  to  a  possible 
two-year  extension  for  states  making 
good  faith  efforts  to  comply. 
Requirements  deriving  from  the  CJSA 
must  be  complied  with  by  November  25, 
2000,  subject  to  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  comply. 

These  deadlines  set  outer  limits  for 
state  compliance  to  avoid  a  reduction  of 
Byrne  Formula  Grant  funding.  States  are 
strongly  encouraged  to  attempt  to 
achieve  compliance  with  all  parts  of  the 


Act  as  quickly  as  possible  to  maximize 
the  benefits  of  the  Act's  reforms. 

States  that  fail  to  come  into 
compliance  within  the  specified  time 
periods  wnll  be  subject  to  a  mandatory 
10%  reduction  of  Byrne  Formula  Grant 
funding,  and  any  funds  that  eire  not 
allocated  to  noncomplying  states  will  be 
reallocated  to  states  that  are  in 
compliance.  If  a  state's  funding  has  been 
reduced  because  it  has  failed  to  comply 
with  the  Act's  requirements  by  an 
applicable  deadline,  the  state  may 
regain  eligibility  for  full  funding  in  later 
program  years  by  establishing 
compliance  with  all  applicable 
requirements  of  the  Act  in  such  later 
years. 

States  are  encouraged  to  submit 
information  concerning  existing  and 
proposed  sex  offender  registration 
provisions  to  the  Bureau  of  Justice 
Assistance  with  as  much  lead-time  as 
possible.  This  will  enable  the  reviewing 
authority  to  assess  the  status  of  state 
compliance  with  the  Act  and  to  suggest 
any  necessary  changes  to  achieve 
compliance  before  the  funding 
reduction  goes  into  effect.  At  the  latest, 
state  submissions  must  be  provided  on 
the  following  timetable: 

To  maintain  eligibility  for  full  Byrne 
Formula  Grant  funding  following 
September  12, 1999 — the  end  of  the 
implementation  period  for  the  Act's 
original  requirements  and  Megan's  Law, 
for  states  that  have  received  the  two- 
year  "good  faith"  extension — such  states 
must  submit  to  the  Bureau  of  Justice 
Assistance  by  July  12, 1999,  information 
that  shows  compliance,  in  the  reviewing 
authority's  judgment,  with  the 
requirements  described  in  parts  I,  II,  and 
ni  of  these  guidelines. 

To  maintain  eligibility  for  full  Byrne 
Formula  Grant  funding  following 
October  2, 1999 — ^the  end  of  the 
implementation  period  for  the  Pam 
Lychner  Act  requirements,  absent  an 
extension — states  must  submit  to  the 
Bureau  of  Justice  Assistance  by  July  12, 
1999,  information  that  shows 
compliance,  in  the  reviewing  authority's 
judgment,  with  the  requirements 
described  in  part  FV  of  these  guidelines, 
or  a  written  explanation  of  why 
compliance  cannot  be  achieved  within 
that  period  and  a  description  of  the 
good  faith  efforts  that  justify  an 
extension  of  time  (but  not  more  than 
two  years)  for  achieving  compliance. 

To  maintain  eligibility  for  full  Byrne 
Grant  funding  following  November  25, 
2000 — the  end  of  the  implementation 
period  for  the  CJSA  requirements, 
absent  an  extension — states  must  submit 
to  the  Bureau  of  Justice  Assistance  by 
September  25,  2000,  information  that 


shows  compliance,  in  the  reviewing 
authority's  judgment,  with  the 
requirements  described  in  parts  V  and 
VI  of  these  guidelines,  or  a  written 
explanation  of  why  compliance  cannot 
be  achieved  within  that  period  and  a 
description  of  the  good  faith  efforts  that 
justify  an  extension  of  time  (but  not 
more  than  two  years)  for  achieving 
compliance. 


After  the  reviewing  authority  has 
determined  that  a  state  is  in  compliance 
with  the  Act.the  state  will  be  required 
as  part  of  the  Byrne  Formula  Grant 
application  process  in  subsequent 
program  years  to  certify  that  the  state 
remains  in  compliance  with  the  Act. 


Dated:  December  10,  1998. 

Janet  Reno, 

Attorney  General. 

Editorial  Note:  Due  to  typesetting  errors, 
notice  document  FR  Doc.  98-33377, 
originally  published  in  the  issue  of  Thursday, 
December  17,  1998,  at  pages  69652-69667  is 
being  republished  in  its  entirety. 

[FR  Doc.  98-33377  Filed  12-16-98;  8:45  am] 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 
RIN3141-AA1^ 

Minimum  Int^mai  Control  Standards 

agency:  Natianal  Indian  Gaming 

Commission. 

action:  Final  Ule. 


Ikil 


SUMMARY:  Trital  casino  operations  are 
subject  to  risk  of  loss  because  of 
customer  or  e^nployee  access  to  cash 
and  cash  equivalents  within  a  casino. 
The  National  Indian  Gaming 
Commission  (pommission)  developed 
this  rule  to  establish  Minimum  Internal 
Control  Stanc^ds  (MICS)  to  reduce  that 
risk.  This  rule,  among  other  things, 
contains  standards  and  procedures  that 
govern  cash  fafandling,  documentation, 
game  integrity,  auditing,  siarveillance 
and  exceptions. 

DATES:  Effective  Date:  February  4.  1999. 

Compliancy  Date:  Tribal  MICS  must 
be  developed  |by  April  5, 1999. 

Gaming  operations  operating  on  or 
before  March  31,  1999,  must  be  in  full 
compliance  np  later  than  August  3. 
1999.  Gaming!  operations  which 
commence  operation  after  March  31, 
1999,  must  be  in  full  compliance  prior 
to  commencement  of  operations. 
FOR  FURTHER  t<FORMATION  CONTACT:  Mai 
Dinh,  National  Indian  Gaming 
Commission,  1441  L  Street.  NW,  Suite 
9100,  Washington,  D.C.  20005. 
Telephone:  202-632-7003. 
SUPPLEMENTAL  INFORMATION: 

Introduction 

As  the  Comjmission  continues  to 
perform  its  oversight  responsibilities  for 
an  expanded  Indian  gaming  industry,  it 
has  perceived  that  the  industry  has  in 
many  respect$  matured,  and  has  become 
considerably  tnore  diverse  and  complex 
than  at  the  tiqie  the  Commission  was 
created  in  19$8. 

The  vitahty  of  the  industry,  and  the 
confidence  th|e  gaming  public  placed  in 
the  integrity  (if  play  of  the  gaming 
offered  is  manifest  by  the  growing 
patronage  at  tribal  gaming  facilities.  The 
economic  benefits  brought  to  tribes  by 
gaming  is  evidenced  by  the  reduction, 
and  in  some  (iases  elimination,  of  tribal 
unemployment  on  many  reservations. 

Effective  control  of  all  gaming 
revenues  and  gaming  resources  is 
essential  to  their  success,  and  to  this 
end  all  gaming  operations  establish 
internal  cont^ls  which  specify  and 
require  procedures  whereby  there  is 
monitoring,  c^umentation  and 
accounting  of  all  of  the  gaming 
operations'  activities. 


Gauging  the  sufficiency  of  the  internal 
controls  over  the  play  of  the  games  and 
the  handling  and  accounting  of  the 
receipts  and  proceeds  from  the  gaming 
at  each  tribal  gaming  operation  has 
become  increasingly  challenging,  as  the 
diversity  and  complexity  of  the  industry 
have  increased.  Gaming,  by  its  nature,  is 
a  cash-intensive  business,  often 
involving  large  amounts  of  coins  and 
currency.  Preventing  collusion, 
witnessing  and  documenting 
transactions  and  revenue  flows,  limiting 
access,  controlling  inventories,  and 
auditing  these  activities  are  among  tasks 
essential  to  provide  adequate  oversight 
of  gaming  activities. 

A  need  for  a  minimum  level  of 
control,  to  apply  universally  throughout 
the  industry,  was  recognized  by  those 
within  and  without  the  Indian  gaming 
community.  The  National  Indian 
Gaming  Association  (NIGA)  and  the 
National  Congress  of  American  Indians 
(NCAI)  created  a  task  force,  staffed  by 
veteran  tribal  gaming  attorneys, 
regulators,  managers  and  auditors,  to 
draft  model  internal  control  standards 
for  tribal  gaming  operations.  This  effort 
was  stimulated  in  part  by  legislative 
proposals  which  would  have  created  a 
process  whereby  a  federal  regulatory 
body  would  review  and  adopt  minimum 
internal  control  standards  formulated 
and  proposed  by  a  tribal  advisory  group, 
which  standards  would  then  have 
applied  to  all  tribal  gaming  operations. 

Taking  its  lead  from  these  proposals 
and  the  efforts  of  the  Indian  gaming 
industry,  the  Conmiission  examined  the 
extent  of  its  authority  in  this  regard.  The 
Commission  wanted  clearer  objective 
standards  by  which  it  could  require  and 
measure  the  adequacy  with  which  each 
gaming  operation  monitored  and 
controlled  the  fairness  of  play  of  the 
gaming  activities  and  the  handling  of 
the  cash  and  proceeds  produced  by  that 
activity.  The  Commission  concluded 
that  in  furtherance  of  its  role  in 
providing  regulation  of  tribal  gaming 
adequate  to  shield  it  from  organized 
crime  and  other  corrupting  influences, 
to  ensure  that  the  Indian  tribes  are  the 
primary  beneficiaries  of  the  gaming 
operations,  and  to  assure  that  gaming  is 
conducted  fairly  and  honestly  by  both 
the  operators  and  players,  the 
formulation  and  promulgation  of 
minimum  internal  control  standards 
governing  tribal  gaming  were  necessary 
and  appropriate. 

General  Comments 

Conmienters  disagreed  as  to  whether 
the  Commission  has  the  statutory 
authority  to  promulgate  regulations  on 
MICS.  The  Commission  believes  that  it 
does  have  the  authority  to  promulgate 


this  final  rule.  In  25  U.S.C.  2702. 
Congress  declared  that  a  purpose  of 
IGRA  is  to  shield  Indian  gaming  from 
corrupting  influences,  to  ensure  that  the 
tribes  are  the  primary  beneficiaries  of 
the  gaming  and  to  assure  that  Indian 
gaming  is  fair  and  honest.  That  section 
also  declares  that  the  Commission  was 
established  to  meet  Congressional 
concerns  about  Indian  gaming  and  to 
protect  gaming  as  a  means  of  generating 
tribal  revenue.  It  has  been  argued  that 
this  section  is  general,  conferring  no 
substantive  authority.  In  fact,  it  is 
reasonable  to  view  this  section  as 
substantive  authority  for  the 
promulgation  of  MICS,  because  those 
MICS  provide  the  Commission  with 
such  a  significant  tool  for  achieving  the 
stated  purpose  of  IGRA. 

A  commenter  suggested  that  the 
Conmiission's  authority  to  promulgate 
MICS  also  derives  from  the  gaming 
ordinance  requirements  of  25  U.S.C. 
2710.  The  Conunission  agrees.  The 
Chairman  must  approve  tribal  gaming 
ordinances  for  class  II  and  class  III 
gaming  if  those  ordinances  provide, 
inter  alia:  that  net  revenues  from  tribal 
gaming  will  be  used  only  for  specified 
purposes  and  that  annual  outside  audits 
will  be  conducted  and  provided  to  the 
Commission.  By  giving  the  Commission 
a  role  in  approving  these  provisions. 
Congress  expressed  its  expectation  that 
the  Commission  would  bear  some 
responsibility  for  ensuring  that 
procedures  adopted  by  the  tribes  would 
adequately  protect  the  integrity  of  the 
revenue  stream  which  underfies  the 
audits  and  revenite  allocation  plans. 
Promulgation  of  MICS,  for  use  by  the 
tribes,  is  an  appropriate  mechanism  for 
the  Commission  to  use  in  carrying  out 
its  duties  in  this  regard. 

Congress  granteato  the  Commission 
broad  authority  and  responsibility  to 
exercise  regulatory  oversight  over 
Indian  gaming.  Several  IGRA  provisions 
are  concerned  with  the  integrity  of  a 
gaming  operation's  handling  of  assets. 
These  provisions  include  the  annual 
audit  requirements  of  25  U.S.C. 
2710(b)(2)(C),  the  fee  assessments  under 
25  U.S.C.  2717,  and  self-regulation 
under  25  CFR  2710(c).  Internal  control 
standards  are  the  mechanisms  accepted 
by  the  industry  to  assure  that  integrity. 
Accordingly,  the  Commission's 
promulgation  of  MICS  is  consistent  with 
its  responsibilities  as  the  federal 
regulator  of  Indian  gaming. 

Several  commenters  suggested  that 
the  Commission  develop  separate  MICS 
for  Class  II  and  Class  III  gaming.  The 
Conmiission  disagrees  with  this 
suggestion.  These  MICS  are  not  written 
to  address  the  classification  of  any 
particular  game.  Rather,  these  MICS  are 
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concerned  with  the  control  issues 
present  in  each  type  of  game. 
Attempting  to  promulgate  separate 
MICS  may  lead  to  confusion.  One 
commenter  suggested  that  the 
Commission  promulgate  regulations  to 
classify  games  into  Class  II  or  Class  m. 
The  Commission  is  considering  such, 
regulations. 

Several  commenters  requested  that 
the  Commission  make  clear  that  the 
promulgation  of  this  rule  does  not 
confer  upon  die  states  jurisdiction  over 
class  n  gaming  or  any  power  or 
authority  over  class  III  gaming  that  is 
not  already  provided  for  in  the  Tribal- 
State  compacts.  The  Commission  agrees. 
These  regulations  should  not  be 
interpreted  to  mean  that  the  states 
assume  any  authority  or  responsibility 
imder  these  regulations.  Section  542.4 
has  been  modified  to  eliminate  any 
confusion  in  this  area. 

A  few  commenters  asked  the 
Commission  to  state  clearly  the 
enforcement  mechanism  and  process  for 
this  rule.  The  Commission  intends  to 
work  with  the  tribes  and  the  gaming 
operations  to  attain  compliance  with 
these  regulations  through  training  and 
technical  assistance.  The  Commission 
anticipates  that  most,  if  not  all,  tribes 
will  be  able  to  achieve  compliance  in 
the  time  provided.  In  those  instances 
where  a  particular  tribe  or  gaming 
operation  is  in  substantial 
noncompliance  and  the  Commission 
believes  it  necessary  to  bring  an 
enforcement  action,  the  Commission 
will  follow  the  process  provided  for  in 
25  CFR  Parts  573.  575  and  577. 

Several  commenters  stated  that  the 
cost  of  implementing  various  standards 
in  the  MICS  will  be  high.  The 
Commission  acknowledges  that  some 
operations  will  have  to  purchase 
equipment  and  hire  additional 
personnel.  The  Commission,  howevw, 
believes  that  the  benefit  outweighs  the 
cost  of  better  seciirity  for  the  gaming 
operations  and  their  patrons  and  an 
increased  level  of  control. 

Several  commenters  made  several 
suggestions  that  would  modify  the 
proposed  rule  to  resemble  their  MICS  or 
internal  control  system.  While  the 
Commission  recognizes  that  tribes  have 
invested  much  effort  and  time  in 
developing  their  MICS  and  internal 
control  systems,  each  gaming  operation 
is  imique  and  what  is  effective  for  one 
may  not  be  effective  for  another.  The 
Commission  believes  this  final  rule 
allows  for  the  widest  applicability 
under  the  circumstances. 

Several  commenters  stated  that  they 
use  a  computerized  system  for  certain 
aspects  of  their  internal  control  system 
rather  than  the  manual  system  set  forth 


in  the  proposed  rule.  The  Commission 
recognizes  that  computerized  systems 
are  used  in  many  internal  control 
systems.  Sections  542.5  to  542.13  permit 
the  use  of  computerized  systems  if  they 
provide  at  least  the  same  degree  of 
control  as  the  manual  system,  and  the 
tribes  have  approved  the  use  of  the 
system. 

Several  commenters  argue  that  fewer 
people  are  needed  to  perform  certain 
functions  (i.e.,  drop  count  or  required 
signatures)  than  the  number  mandated 
by  the  proposed  rule.  The  commenters 
also  suggested  that  certain  procedures 
such  as  audits  be  performed  less 
frequently  than  the  proposed  rule 
required.  The  Commission  believes  that 
the  number  of  people  required  for  the 
various  procedures  and  the  frequency 
specified  for  in  some  procedures  are 
essential  to  maintain  the  necessary 
degree  of  control.  These  requirements 
are  generally  the  same  as  those  adopted 
by  Nevada  and  the  National  Indian 
Gaming  Association. 

Several  commenters  noticed  that  the 
number  of  years  that  gaming  operations 
are  required  to  retain  various  documents 
varied  throughout  the  proposed  rule  and 
questioned  why  there  were  differing 
requirements.  Other  commenters 
disagreed  with  the  need  to  retain 
documents  for  as  long  as  the  MICS 
mandate.  Gaming  operations  are 
ciirrently  required  to  retain  all  financial 
dociunents  for  five  years  pursuant  to  25 
CFR  571.7(2)(c).  Thus,  the  MICS  have 
been  modified  to  adopt  a  standard  five- 
year  retention  period  for  all  documents, 
reports  and  statements  required  to  be 
retained. 

Several  commenters  suggested  that 
the  Conunission  develop  accounting 
standards  or  suggested  specific 
accounting  standards.  The  Commission 
has  decided  not  to  promulgate 
accounting  standards  at  this  time.  The 
Commission,  however,  will  consider 
developing  accounting  standards  in  the 
near  futiue. 

A  few  commenters  suggested  that  the 
Commission  develop  standards  for 
ctirrency  transactions.  The  United  States 
Department  of  Treasury  is  the 
governmental  agency  with  the  authority 
to  promulgate  regulations  governing 
cxirrency  transaction  reporting.  Tribes 
are  required  to  develop  standards  that 
comply  with  the  Department  of 
Treasury's  regulations,  31  CFR  Part  103. 

The  Commission  received  many 
comments  which  noted  typographical  or 
grammatical  errors  or  suggested  minor 
changes  to  clarify  a  sentence.  Other 
comments  also  noted  duplicate 
standards.  The  Commission  made  the 
necessary  chemges  and  deletions. 


A  few  commenters  suggested  that  the 
Commission  change  the  format  or  the 
organization  of  this  rule.  The 
Commission  drafted  this  rule  in 
accordance  with  the  guidelines 
established  by  the  Federal  Register. 

The  citations  in  this  section  of  the 
preamble  are  from  the  proposed  rule.  In 
a  few  instances  the  citations  have  been 
changed  in  the  final  rule. 

Section  542.2    Definitions 

Several  commenters  suggested 
changes  to  some  definitions  as  well  as 
additions  and  deletions  to  §  542.2.  The 
Commission  carefully  reviewed  these 
comments  and  agreed  with  many  of 
them  and  revised  this  section 
accordingly. 

The  following  definitions  have  been 
modified:  "Bank  or  bankroll";  "Drop  in 
table  games";  "Earned  and  unearned 
take";  "gaming  machine  pay  table"; 
"Hard  drop  summary  report";  "Internal 
audit";  "Lammer  button";  "Marker 
transfer  form";  "Master  game  report 
sheet";  "Progressive  jackpots"; 
"Proposition  players";  "Wide  area 
progressive  gaming  machine":  and 
"Write." 

The  definitions  for  "Bingo  master 
card  record"  and  "Post  time  in  horse 
racing"  have  been  deleted.  The 
definitions  for  "Gross  gaming  revenue"; 
"MICS";  and  "Post  time  in  parimutuel 
racing"  have  been  added. 

The  following  definitions  have  been 
moved  from  section  542.12(v)(l)  to  this 
sections:  "Bank  number";  "Terminal 
number";  "PIN";  "Machine  payout 
form";  "Adjustment  form";  and  "Game 
server." 

Section  542.3    Compliance 

Several  commenters  believed  that  the 
time  for  tribes  and  gaming  operations  to 
come  into  compliance  is  too  short  and 
suggested  that  the  Commission  extend 
the  time  for  compliance.  While  the 
Commission  believes  that  the  stated 
period  is  adequate  for  most  tribes  and 
gaming  operations,  the  Commission 
understands  that  some  tribes  and 
gaming  operations  may  need  more  time. 
Therefore,  the  Commission  has 
modified  542.3(a)  to  permit  tribes  to 
seek  a  six-month  extension  from  the 
Commission  for  their  gaming  operations 
to  achieve  compliance. 

A  commenter  sought  clarification  of 
when  new  operations  must  be  in 
compUance  with  these  regulations.  The 
Commission  has  added  a  new  paragraph 
to  address  when  gaming  operations 
which  open  after  the  effective  date  of 
this  rule  must  achieve  compliance. 
Gaming  operations  which  are  operating 
on  or  tefore  March  31,  1999,  must  be  in 
compUance  within  the  time 
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requirements  of  this  section.  Gaming 
operations  w  lich  open  after  March  31, 
1999.  must  b  s  in  full  compliance  with 
these  regulat:  ons  prior  to  commencing 
operations. 

Several  coinmenters  questioned  the 
need  for  or  th  e  process  involved  in  the 
evaluation  requirement  of  542.3(d).  This 
evaluation  b}  an  independent  certified 
public  accou  itant  is  necessary  to  ensure 
that  a  gaminj  operation's  internal 
control  syste  n  has  been  properly 
implemented  and  is  in  compliance  with 
tribal  MICS. '  :'he  report  to  the 
Commission  s  essential  to  the 
Commission's  ability  to  fulfill  its 
oversight  res  >onsibilities.  This  standard 
does  not  prec  lude  the  tribe  from 
requiring  tha  a  copy  of  the  report  be 
sent  to  it  or  il  s  tribal  gaming 
commission  n  its  tribal  MICS.  The 
Commission  does  not  mandate  the  form 
of  the  report.  However,  the  American 
Institue  of  Certified  Public  Accountants 
has  issued  professional  literature  which 
directs  the  ac  counting  profession  on  the 
reporting  fori  nats  to  be  used  in 
conducting  tl  lese  tests.  The  Commission 
believes  that  a  management  letter  would 
be  an  inappropriate  report  for 
communicating  the  results  of  such 
testing. 

This  evaluation  may  and  should  be 
completed  w  thin  the  annual  audit  of 
the  gaming  o  )eration.  This  standard 
does  not  reqi  ire  a  separate  audit  of  the 
gaming  operation's  internal  control 


system.  This 


requirement  is  similar  to 


that  of  other  taming  jurisdictions.  The 
Commission  ntends  to  issue  guidelines 
in  the  near  future  concerning  this 
evaluation  piocess. 

Section  542a     Tribal-State  Compacts 

Some  comi  nenters  wrote  that  this 
section  was  confusing  and  sought 
clarification.  One  commenter  agreed 
with  this  section  but  suggested  that  the 
Commission  jive  examples  of  when 
there  is  a  direct  conflict  and  when  one 
standard  is  n^ore  stringent  than  another. 
This  section  uddresses  situations  where 
a  standard  in  these  regulations  differs 
from  a  standc  rd  in  a  Tribal-State 
compact.  A  direct  conflict  occurs  when 
complying  w  ith  a  standard  in  this  rule 
would  result  in  noncompliance  with  a 
Tribal-State  qompact  standard  or  vice 
versa.  An  example  would  be  where  the 
Nice  standard  requires  the  use  of 
different  coldr  paper  and  the  Tribal- 
State  compadt  requires  the  use  of  the 
same  color  piper.  In  this  situation,  the 
tribal  MICS  should  require  the  use  of 
same  color  piper  because  542.4(b) 
dictates  that  the  Tribal-State  compact 
standard  would  prevail. 

When  a  standard  in  this  rule  is  more 
stringent  than  a  comparable  Tribal-State 


compact  standard,  the  tribal  MICS 
should  adopt  the  standard  in  this  rule. 
Conversely,  if  a  Tribal-State  compact 
standard  is  more  stringent  than  a 
comparable  standard  in  this  rule,  the 
tribal  MICS  should  adopt  the  Tribal- 
State  compact  standard.  A  standard  is 
more  stringent  when  it  requires  a  higher 
degree  of  control.  A  gaming  operation 
that  complies  with  the  more  stringent 
standard  would  also  be  in  compliance 
with  the  less  stringent  but  comparable 
standard.  An  example  of  a  standard 
being  more  stringent  than  another  is 
when  one  standard  requires  that  three 
persons  be  present  for  a  procedure  such 
as  a  soft  count  and  the  comparable 
standard  requires  only  two  persons  be 
present  for  the  same  procedure.  In  this 
situation,  the  tribal  MICS  should  require 
at  least  three  persons  be  present  for  the 
procedure. 

Section  542.5    Bingo 

One  commenter  stated  that  bingo  does 
not  have  shifts.  Some  gaming  operations 
with  bingo  do  operate  by  shift. 
However,  the  Commission  modified 
542.5(a)(2)(ii)  to  reflect  the  appHcability 
of  shifts. 

One  commenter  believed  that  the 
bingo  card  inventory  requirements  of 
542.5(d)(4)  are  too  detailed.  Given  the 
nature  and  scope  of  bingo  gaming 
operations,  the  Commission  believes 
that  detailed  MICS  are  necessary.  The 
Commission  notes  that  these  MICS  are 
nearly  identical  to  the  latest  version  of 
the  NIGA  MICS. 

Section  542.6    Pull  Tabs 

A  commenter  sought  clarification  as 
to  whether  542.6(d)(1)  requires  a  person 
outside  the  bingo  department.  This 
depends  on  how  the  gaming  operation 
is  organized.  This  standard  requires  that 
the  employee  or  employees  who  are 
responsible  for  the  pull-tab  inventories 
cannot  be  involved  in  the  sale  of  pull- 
tabs  but  the  employees  can  be  in  the 
same  department. 

Section  542.7    Card  Games 

Several  commenters  argued  that 
plastic  cards  should  be  permitted  to 
remain  in  use  for  longer  than  seven 
days.  The  Commission  agrees  and  a  new 
standard  has  been  added  to  permit 
plastic  cards  to  remain  in  play  for  up  to 
three  months. 

The  Commission  received  several 
comments  which  suggested  that  542.7(f) 
be  modified  to  permit  a  gaming 
operation  to  withhold  a  commission  or 
administrative  fee.  The  Commission 
disagrees.  Promotional  pools,  as 
opposed  to  player  pools,  are  used  to 
encourage  the  play  of  the  game  and 


should  not  be  subject  to  an 
administrative  fee. 

Another  commenter  suggested  that 
this  section  should  specifically  address 
controls  for  fees  that  the  player's  pay  to 
the  house  for  the  right  to  play  at  the 
non-banked  tables.  The  Commission 
does  not  believe  that  there  needs  to  be 
an  additional  standard.  These  fees 
should  be  controlled  in  a  manner 
similar  to  other  cash  handling 
procedures. 

A  commenter  asked  whether  it  is 
permissible  to  withhold  a  percentage  of 
the  amounts  contributed  to  the  pool, 
which  would  be  used  to  seed  the 
progressive  pot  after  the  jackpot  has 
been  hit.  This  would  be  permissible 
under  these  regulations. 

A  commenter  suggested  modifying 
542.7(f)(2)  to  require  that  the  rules  be 
conspicuously  posted  but  not  required 
to  be  able  to  be  read  from  each  table. 
The  Commission  agrees  and  has  made 
the  suggested  modification. 

Section  542.8    Manual  Keno 

A  commenter  suggested  that  this 
section  be  deleted  because  no  tribal 
gaming  operation  offers  this  game.  The 
Commission  disagrees.  The  Commission 
believes  that  some  tribal  casinos  may  be 
playing  manual  keno. 

A  commenter  sought  clarification  as 
to  whether  equipment  maintenance 
employees  are  independent  of  keno 
personnel.  Employees  who  are 
responsible  for  the  maintenance  of  keno 
equipment  must  be  independent  of 
employees  who  operate  the  game.  This 
section  has  been  modified  to  clarify  this 
issue.  - 

A  commenter  suggested  that 
542.8(b)(l)(ii)  and  (b)(2)  seem  to  be  in 
conflict  as  to  a  one  person  game.  The 
Commission  does  not  believe  there  is  a 
conflict.  A  keno  game  may  be  operated 
by  only  one  person  if  the  total  annual 
write  does  not  exceed  $500,000. 
Verification  is  separate  from  operation 
of  the  game.  A  gaming  operation  must 
have  a  second  person  to  verify  and 
regrade  winning  tickets  if  payouts 
exceed  $100.00. 

Section  542.9  Computerized  Keno 

A  commenter  suggested  that 
542.9(d)(5)  be  modified  so  that  review  of 
videotapes  is  optional.  The  Commission 
disagrees.  Because  this  standard 
concerns  the  review  of  past  games  to 
verify  the  winning  of  a  large  amount  of 
money,  the  gaming  operation  must  be 
able  to  review  the  videotape  or  film  of 
the  rabbit  ears  live.  Review  of  the  rabbit 
ears  prior  to  the  start  of  the  game  would 
not  assist  in  the  verification  process. 

A  commenter  suggested  that  the 
dollar  threshold  in  542.8(h)(6)  be  raised 
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to  $50.  Both  Nevada  and  NIGA's  MICS 
establish  the  threshold  at  $25.00.  The 
Commission  sees  no  reason  to  raise  that 
threshold. 

Section  542.10  Parimutuel  Wagering 

A  commenter  suggested  the 
Commission  defer  to  Tribal-State 
compacts  and  state  racing  commissions 
in  this  area  of  gaming  and  delete  this 
section.  The  Commission  disagrees.  The 
Commission  believes  that  the  MICS 
should  address  all  areas  of  gaming 
encompassed  in  Indian  gaming.  Also, 
parimutuel  wagering  occurs  across  state 
lines  but  state  commissions'  jurisdiction 
is  limited  to  their  individual  states. 
Therefore,  these  MICS  are  necessary  to 
protect  the  integrity  of  the  whole 
system.  If  there  are  any  conflicts 
between  these  regulations  and  a  Tribal- 
State  compact,  then  the  Tribal-State 
compact  will  prevail  pursuant  to  542.4. 

A  commenter  suggested  that  the 
phrase  "the  alpha  need  not  be  used  if 
the  numeric  series  is  not  used  during 
the  business  year"  be  added  to 
542.10(a)(4)(i)  and  (b)(5).  The 
Commission  agrees  and  has  modified 
this  standard  accordingly. 

A  commenter  questioned  the 
difference  between  refunds  and  voided 
tickets  in  542.10(e)(3)(vii).  The 
difference  is  dependent  on  the  type  and 
nature  of  the  system  in  use. 

A  commenter  asked  whether 
542.10(0(5)  requires  an  audit  of  all  track 
commissions.  This  standard  does  not 
require  an  audit  of  all  track 
commissions.  This  stindard  requires  a 
gaming  operation  to  audit  only  one  track 
or  event  a  day. 

Section  542.11  Table  Games 

A  commenter  suggested  that  this 
section  should  prohibit  the  practices  of 
rim  credit  and  call  bets  in  tribal  casinos. 
Another  commenter  suggested  that  the 
Commission  should  prohibit  the 
acceptance  of  foreign  currency  in  the 
pit.  The  Commission  believes  that  each 
tribe  should  decide  for  itself  whether  it 
wishes  to  permit  such  practices 
depending  on  their  own  individual 
circumstances.  Therefore,  the 
Commission  does  not  intend  to  prohibit 
these  practices. 

A  commenter  suggested  the 
Commission  include  a  standard  for 
counter  checks  in  542.11(b)(2).  The 
issuance  of  counter  checks  is  addressed 
in  §  542.13,  Cage  and  Credit.  The 
Commission  believes  that  counter 
checks  should  not  be  issued  at  the  table 
games  but  does  not  prohibit  this 
practice. 

A  commenter  suggested  that 
542.11(b)(4)  be  revised  to  require  the 
use  of  a  computer  system  when  issuing 


credit.  The  Commission  will  not 
mandate  the  use  of  computers  in  this 
instance  but  recognizes  that  computers 
do  provide  a  level  of  control  and 
encourages  gaming  operations  to  use 
them  when  appropriate. 

A  commenter  suggested  that  the 
dealer  should  not  perform  the  procedure 
in  542.11(b)(12).  The  Commission 
disagrees.  Both  NIGA  and  Nevada's 
MICS  require  that  lammer  buttons  are 
removed  by  the  dealer,  and  the 
Commission  sees  no  reason  to  modify 
the  standard.  -**• 

A  commenter  suggested  that 
542.1l(b)(24)  require  that  markers  be 
transferred  via  pneumatic  tube  or  hand 
carried  by  a  representative  from  the 
security  department.  The  Commission 
will  not  mandate  the  method  by  which 
markers  are  transported  to  the  cashier's 
cage  other  than  that  they  be  transported 
by  an  employee  who  is  independent  of 
the  marker  issuance  and  payment 
functions. 

A  commenter  suggested  that  checking 
a  box  on  the  fill  and  credit  slip  to 
distinguish  the  two  should  be  adequate 
under  542.11(g)(6).  The  Commission 
disagrees.  The  reason  why  this  standard 
mandates  different  color  paper  is  that  it 
enables  people  such  as  surveillance 
personnel  to  clearly  distinguish  between 
a  fill  and  a  credit  which  cannot  be 
readily  distinguished  by  checking  a  box. 

A  commenter  suggested  that 
542.11(g)(8)  and  (g)(18)  define  the 
runner  as  independent  of  the  cage  or  pit 
because  the  runner  is  not  independent 
of  the  transaction  since  they  sign  the 
fill/credit  attesting  to  the  accuracy  of  the 
moneys  carried.  The  Commission  agrees 
and  has  modified  the  standards 
accordingly. 

A  commenter  suggested  that  the 
Commission  add  a  standard  for  "pit 
banks."  The  Commission  is  not 
prepared  to  establish  MICS  for  "pit 
banks"  at  this  time. 

A  commenter  suggested  that 
542.1  l(g)(12)  be  modified  to  require  one 
copy  of  the  fill  shp  to  be  deposited  in 
the  drop  box.  The  Commission  agrees 
and  has  modified  the  standard 
accordingly. 

A  commenter  suggested  a  different 
standard  when  orders  for  credit  are 
performed  within  a  computerized 
system.  The  Commission  agrees  and  has 
modified  542.11(g)(13)  accordingly. 

A  commenter  questioned  the  need  to 
count  a  table's  inventory  at  the  end  of 
the  gaming  day,  as  required  in 
542.11(h)(i),  if  there  is  knowledge  that 
the  table  will  not  open  the  next  day.  The 
Commission  believes  that  it  is  necessary 
to  count  the  table's  inventory  at  the  end 
of  each  shift  to  maintain  a  necessary 
degree  of  control. 


A  commenter  suggested  that  a  cart  for 
transporting  drop  boxes  may  not  be 
needed  for  gaming  operations  with  few 
tables.  The  Commission  agrees  and  has 
modified  the  542.11(h)(7)(iii) 
accordingly. 

A  commenter  suggested  that 
542.11(h)(8)  should  require  that  all 
tables  have  a  drop  box  unless  the  chips 
are  removed  making  the  table 
inoperable.  All  tables  are  required  to 
have  drop  boxes  regardless  of  whether 
the  chips  have  been  removed.  However, 
drop  boxes  do  not  necessarily  need  to  be 
changed  for  tables  not  in  use  during  a 
shift. 

A  commenter  suggested  that  the 
requirement  in  542.11(i){4)  be  changed 
to  five  days.  The  Commission  disagrees. 
Four  days  are  necessary  to  maintain  the 
necessary  degree  of  control. 

A  commenter  stated  that  542.11(i)(10) 
should  require  that  the  count  team  have 
only  one  copy  of  fill/credit  slips 
available  to  them,  and  this  procedure 
should  be  performed  by  the  accounting 
department.  The  Commission  agrees 
and  has  deleted  this  standard. 

Section  542.12     Gaming  Machines 

A  commenter  believes  that  treating  all 
par  changes  as  a  new  machine  may 
cause  statistical  and  accounting  havoc 
in  some  game  operations  and  may  create 
some  conflicts.  The  Commission 
believes  that  it  is  necessary  to  require 
the  gaming  statistical  report  to  reflect 
revised  theoretical  hold  percentages  as 
stated  and  compliance  with  the 
standards  should  not  create  a  conflict. 

A  commenter  wrote  that  while  the 
controls  for  wide  area  progressives  are 
legally  required  for  tribal  casinos,  the 
actual  procedures  and  compliance  are 
the  responsibility  of  the  vendor,  not  the 
casino.  As  the  commenter  agreed,  these 
controls  are  the  responsibility  of  the 
casino  and  therefore,  the  Commission 
concludes  that  the  casino  should  be 
responsible  for  ensuring  that  the  vendor 
is  in  compliance. 

A  commenter  suggested  that 
542.12(d)(6)  should  make  clear  that  the 
Commission's  access  to  casino 
documents  does  not  create  a  basis  for 
third  parties  to  claim  a  right  of  access 
to  casino  documents.  The  Commission 
does  not  believe  it  necessary  to  address 
this  issue  in  these  regulations.  The 
tribes  may  address  this  issue  in  their 
tribal  MICS. 

A  commenter  suggested  that 
542.12(e)(4)  should  be  revised  to  require 
that  all  variances  be  noted  on  the  weigh/ 
count  and  wrap  reports,  but  to  require 
an  immediate  investigation  only  if  the 
variance  exceeds  a  set  figure.  The 
Commission  agrees  and  the  standard  has 
been  changed. 
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Several  commenters  noted  that  while 
542.12(e)(7)  required  independent 
testing  of  the  weigh  scale  quarterly, 


542.12(e)(13) 
done  monthly, 
eliminated  542.1 
should  be  done  i 
A  commenter  i 
542.12(e)(8)  be  1 


ired  the  testing  to  be 
e  Commission  has 
(e)(13).  The  test 
uarterly. 
uggested  that 
odified  to  permit  the 
testing  of  the  weigh  scale  immediately 
before  the  weighj  commences.  The 
Commission  diss  grees  because  it 
believes  it  is  necjssary  to  perform  this 
procedure  durinj ;  the  gaming  machine 
count. 

A  commenter  <  luggested  that 
542.12(e)(12)  be  deleted  because  it  is 
cumbersome  anq  serves  no  purpose. 
The  Commission  agrees  and  the 
standard  has  been  deleted. 

A  commenter  !  uggested  that  542.12(f) 
be  modified  to  require  that  after  count/ 
wrap  reconciliation  by  the  identified 
persons,  the  reve  nue  amount  is  posted 
to  the  cage/vault  accountability.  The 
commission  agrees  and  the  standard  has 
been  added. 

A  commenter !  tated  that  the  language 
in  542.12(f)(6)  is  in  conflict  with  that  in 
542.12(f)(7)  and  is  unnecessary  with  the 
exception  of  the  requirement  that  the 
weigh  tape  be  signed.  The  Commission 
does  not  agree  thkt  the  language  in  the 
standards  is  in  conflict.  The  standards 
are  based  on  comparable  standards 
widely  used  in  ii|dustry  MICS. 

A  commenter  Suggested  that  the 
Commission  prohibit  transfers  out  of  the 
count  room  duriig  the  count  and  wrap 
process  in  542.li(f)(14).  While 
prohibiting  thesa  transfers  would  result 
in  tighter  controlL  the  Commission  does 
not  intend  to  prohibit  them.  However, 
this  does  not  preclude  tribes  from 
prohibiting  these|  transfers  in  their  tribal 
mmenter  stated  that 
or  transfers  during  the 
rent  from  the  form 
sfers  will  not  enhsmce 
mission  does  not 
d  included  in  the 
MICS  is  based  oq  a  similar  standard  in 
the  MICS  of  othei"  jurisdictions. 
A  commenter  ^ated  that  it  should  be 


MICS.  Another  ci 
requiring  a  form 
count  that  is  di 
used  for  other  tn 
controls.  The  Co: 
agree.  The  stand 


the  count  team's 


not  the  cashier's, 


responsibility  to  Reconcile  the  wrap  to 
the  weigh/count  In  542.12(f){17)(iv). 
The  Commission  disagrees.  This 
requirement  is  to  ensure  the  necessary 
degree  of  control 

A  commenter  s  uggested  that 
542.12(f)(17)(vii)  should  be  revised  to 
require  that  all  vfriances  be  noted  on 
the  weigh/count  fend  wrap  reports,  but 
to  require  an  imi^ediate  investigation 
only  if  the  varianjce  exceeds  a  set  figure. 
The  Commission  agrees  and  has 
modified  sectioni542.12(e)(4)  and  has 


eliminated  542.12(f)(17(vii)  from  the 
MICS. 

A  commenter  suggested  that 
542.12(0(28)  require  that  the  coin-in, 
coin-out,  drop,  and  jackpot  meter 
readings  be  recorded.  Also,  the 
commenter  suggested  that  the  meters 
should  be  required  to  be  read  each  drop 
period,  rather  than  monthly  or  weekly, 
to  assure  the  highest  level  of  integrity  in 
the  machines.  While  more  frequent 
meter  readings  would  result  in  a  higher 
degree  of  control,  the  Commission  is  not 
prepared  tfltmpose  a  stricter 
requirement.  However,  this  does  not 
preclude  the  tribes  from  doing  so  in 
their  tribal  MICS. 

A  commenter  noted  that  542.12(g)(6) 
does  not  state  what  constitutes  an 
appropriate  rotation  and  suggested  that 
the  Commission  adopt  language  similar 
to  that  in  542.1  l(i)(4>.  The  Commission 
agrees  and  the  standard  has  been 
modified  to  include  a  specific  rotation 
requirement. 

A  commenter  believes  that  the 
procedures  in  542.12(i)(2)  and  (3)  are 
only  necessary  if  the  gaming  machine  is 
not  performing  within  the 
manufacturer's  stated  par  range  over  the 
course  of  one  year's  operation.  The 
Commission  disagrees.  These  stemdards 
were  developed  based  on  a  review  of 
similar  standards  commonly  used  in  the 
industry. 

A  commenter  suggested  that  the 
Commission  mandate  a  specific 
percentage  of  gaming  machines  to  be 
tested  in  542.12(k)(l)  rather  than 
requiring  an  unspecified  "sample."  The 
Commission  believes  that  the  tribes 
should  mandate  the  specific  sample  size 
to  meet  the  needs  of  their  individual 
gaming  operations.  The  sample  size 
should  be  large  enough  to  obtain  an 
accurate  representation. 

The  Commission  received  several 
comments  suggesting  changes  to 
542.12(k)(2).  Others  found  this  standard 
confusing  when  read  with  542.12(k)(3). 
The  Commission  evaluated  542.12(k)(2) 
and  found  that  it  may  be  confusing  and 
unnecesscuy  and  has  deleted  it. 

A  commenter  suggested  that  the 
reports  required  in  542.12(1)(14)  and 
542.12(11(17)  could  be  integrated  into 
one  report.  The  commenter  also 
suggested  that  additional  reports  should 
be  required,  such  as  a  comparison  of 
metered  drop  to  actual  drop  and  a 
comparison  of  metered  jackpots  to 
actual  jackpots.  The  Commission 
believes  that  if  the  requirements  of 
standards  542.12(1)(14)  and  (17)  are  met 
then  the  information  required  could  be 
accumulated  in  one  or  two  reports, 
although  the  standards  call  for  different 
information  requirements  as  to 
individual  machines  versus  machine 


group  denomination  information.  The 
MICS  do  not  mandate  the  additional 
reports  mentioned;  however,  the 
standards  do  not  preclude  an  operation 
from  performing  the  procedures 
mentioned. 

A  commenter  suggested  that 
542.12(11(17)  appears  to  be  strictly  a 
mathematical  calculation  without  value. 
The  Commission  disagrees  and  believes 
the  standard  should  be  implemented  as 
written.  The  standard  is  based  on 
similar  standards  found  in  MICS  from 
other  jurisdictions. 

A  commenter  asked  whether  security 
needs  to  be  present  when  the  gaming 
machine  department  accesses  the  drop 
in  542.12(n)(3).  This  standard  does  not 
specifically  address  the  presence  of 
security.  It  does  not,  however,  preclude 
the  tribe  or  gaming  operation  fi-om 
requiring  the  presence  of  security 
during  this  procedure. 

A  commenter  stated  that  the 
procedure  in  542.12(o)(3)  may  be 
impossible  to  implement.  The 
Commission  disagrees.  The  standard  is 
based  upon  currently  used  industry 
standards. 

A  commenter  suggested  that  a  new 
standard  be  added  to  542.12(o)(10)  to 
identify  the  ordering  and  acceptance  of 
keys  and  to  require  their  transport  to 
secured  storage  in  a  manner  that 
provides  for  verification  of  their 
integrity.  The  Commission  does  not 
agree  as  the  MICS  are  not  designed  to 
provide  for  this  level  of  specificity  in 
this  area. 

A  commenter  suggested  that  the 
comparison  in  542.12(r)(7)  should  be 
done  on  a  per  drop  basis.  The 
Commission  believes  that  the  standard 
requiring  a  weekly  comparison  of  the 
bill-in  meter  reading  to  the  total 
currency  drop  is  adequate.  This 
standard  would  not  preclude 
comparisons  to  be  made  on  a  more 
frequent  basis. 

A  commenter  asked  whether 
542.12(u)(3)  applies  only  to  slot  systems 
with  a  data  collection  system.  Other 
commenters  made  some  suggestions  to 
provide  more  latitude  in  the  procedures 
and  equipment  involved  in  the 
validation  of  cash-out  tickets.  The 
standard  applies  to  slot  systems  with  or 
without  data  collection  systems.  The 
Commission  believes  the  procedures 
and  equipment  mandated  in  this 
standard  are  necessary  to  maintain  an 
adequate  degree  of  control. 

A  commenter  stated  that  it  is 
impossible  to  prevent  completely  the 
counterfeiting  of  cash-out  tickets  as 
required  in  542.12(u)(9)(i).  The 
Commission  agrees  that  the  prevention 
of  counterfeiting  may  be  impossible  and 
as  a  result  the  standard  has  been 


Federal  Register/Vol.  64,  No.  2 /Tuesday.  January  5,  1999/Rules  and  Regulations 


595 


modified  to  require  the  mitigation  of  the 
risk  of  counterfeiting. 

A  commenter  suggested  that 
542.12(v)(10)(iv)  serves  no  useful 
purpose  and  should  be  eliminated.  The 
Commission  disagrees.  The  information 
in  the  payout  form  is  necessary  for 
cashless/coinless  systems  and  should  be 
readily  available.  These  requirements 
apply  only  to  coinless/cashless  systems 
and  not  to  traditional  slot  machines. 

Commenters  noted  that  the  industry 
does  not  generally  provide  "rules  of  the 
game"  brochures  to  patrons  of  gaming 
machines  as  required  in 
542.12(u)(ll)(iv).  The  Commission 
agrees  and  the  standard  has  been 
eliminated. 

A  commenter  suggested  that  the 
requirement  for  observers  in  542.12(v) 
be  eliminated  when  a  gaming  operation 
utilizes  "Spintek"  and  jackpot  kiosks. 
The  Commission  disagrees  and  believes 
that  observers  are  necessary  to  maintain 
an  adequate  degree  of  control. 

A  commenter  suggested  that  the 
Commission  should  provide  a 
description  of  requirements  in 
542.12(v)(7)(iii)  on  how  the  liability 
account  should  be  documented.  The 
Commission  believes  that  the  control  as 
written  is  adequate  and  provides  a  level 
of  specificity  which  allows  individual 
operators  the  latitude  of  determining 
how  the  liability  account  should  be 
documented. 

A  commenter  stated  that  redemption 
of  PIN  cards  in  542.12(v)(12)  should  be 
part  of  a  gaming  operation's  policy  and 
procedures  and  not  a  MICS.  The 
Commission  has  modifled  the  standard; 
however,  the  Commission  believes  the 
control  procedure  is  necessary  to  protect 
the  integrity  of  the  system. 

Section  542.13  Cage  and  Credit 

A  commenter  asked  whether 
542.13(h)(1)  applies  to  even  exchanges. 
Even  exchanges  including  cash  for  cash 
and  chips  for  cash  transactions  do  not 
have  to  be  documented  unless  required 
by  the  Bank  Secrecy  Act  and  its 
implementing  regulations. 

Section  542.14  Internal  Audit 

Commenters  suggested  that  it  would 
be  inappropriate  for  the  internal 
auditing  personnel  to  be  employed  by 
the  gaming  operation  as  required  in 
542.14(a)(1)  when  they  may  be  reporting 
to  an  entity  outside  of  the  gaming 
operation.  The  Commission  agrees  and 
has  modified  this  standard  to  provide 
more  latitude  in  this  requirement. 

A  commenter  stated  that  it  is 
inappropriate  for  the  internal  audit 
personnel  to  report  to  an  entity  outside 
of  the  gaming  operation.  The  commenter 
believed  that  to  change  the  direct 


reporting  lines  of  the  internal  audit 
personnel  is  to  disregard  the  Institute  of 
Internal  Auditor  Code  of  Ethics;  namely, 
to  exercise  honesty,  objectivity,  and 
diligence  in  the  performance  of  their 
duties  and  responsibilities.  This 
Commission's  intention  is  not  to 
disregard  an  internal  auditor's  code  of 
ethics.  Rather,  the  Commission  is 
recognizing  that  Indian  gaming  is 
unique  and  the  MICS  should 
accommodate  differing  tribal 
government  structures  when  feasible. 

A  commenter  suggested  that  the 
requirement  for  reporting  all  instances 
of  noncompliance  should  be  changed  to 
reporting  only  material  instances.  The 
Commission  disagrees.  In  order  to 
preserve  an  adequate  system  of  checks 
and  balances,  documentation  of  all 
instances  of  noncompliance  is 
necessary. 

A  commenter  suggested  that  542.14(a) 
be  amended  to  permit  the  use  of 
independent  accountants  for  performing 
the  internal  audit  function.  The 
Commission  disagrees  with  the  need  to 
amend  the  language.  The  regulations  do 
not  prohibit  the  use  of  independent 
accountants  from  performing  the 
internal  audit  functions.  Therefore,  a 
tribe  may  use  independent  accountants 
to  perform  internal  audit  functions. 
However,  the  same  independent 
accountants  should  not  perform  the 
evaluation  of  the  gaming  operation's 
internal  control  system  as  required  in 
542.3(d). 

A  commenter  suggested  that 
542.14(e)(4)  be  eliminated  because 
unannounced  observations  assume  there 
is  collusion  and  theft  occurring  and 
leads  to  a  mistrustful  work 
environment.  The  commenter  also 
suggested  that  the  internal  audit  or  the 
independent  accountant  conduct 
unannounced  observations  only  at  the 
direction  and  approval  of  management 
and  if  they  are  necessary.  The 
Commission  disagrees.  Unannoimced 
observations  are  an  integral  part  of 
internal  auditing  to  ensure  that  proper 
procedures  are  being  followed  at  all 
times.  To  subject  such  observations  to 
the  control  of  management  will  decrease 
the  independence  of  internal  audit. 

Commenters  foimd  542.14(g) 
concerning  the  audit  of  purchasing 
contracts  to  be  confusing  and  suggested 
that  the  standard  be  eliminated.  The 
Commission  agrees  and  has  deleted  the 
standard. 

Section  542.15  Surveillance 

A  commenter  suggested  that  542.15(b) 
be  eliminated.  The  commenter  also 
stated  that  542.15(c)  is  too  vague.  The 
Commission  disagrees.  Section 
542.12(b)  helps  assure  that  there  is 


limited  access  to  the  surveillance  room. 
Section  542.15(c)  states  the  requirement 
but  leaves  the  discretion  to  the  tribes 
and  the  gaming  operation  as  to  how  to 
fulfill  the  requirement. 

A  commenter  sought  clarification  as 
to  the  requirement  of  "staffed  for  all 
shifts"  in  542.15(g).  This  standard 
requires  that  at  least  one  person  is 
present  in  the  surveillance  room  at  all 
times. 

A  commenter  stated  that  if  the  two 
cameras  on  the  craps  and  roulette  table 
are  not  on  a  split  screen  monitor  they 
are  hard  to  follow  simultaneously  and 
almost  impossible  to  use  as  an  exhibit 
in  prosecution.  Section  542.15(q),  as 
written,  does  not  specifically  preclude 
usage  of  a  split  screen  monitor  as  a 
result.  It  would  appear  usage  of  such 
technology  would  be  allowable  in 
accordance  with  this  standard.  The 
Commission,  however,  does  not  intend 
to  mandate  the  use  of  split  screen 
monitors  at  this  time. 

A  commenter  suggested  that 
542.15(y)(2)  be  modified  by  requiring 
monitoring  and  recording  of  the  table 
games  drop  box  storage  rack  or  area  by 
either  a  dedicated  camera  or  a  motion 
detector  activated  camera  during  the 
count  only.  The  Commission  disagrees 
and  believes  that  the  table  games  drop 
box  storage  rack  area  should  be 
monitored  and  recorded  at  all  times  and 
not  just  during  the  count. 

Section  542.16  Electronic  Data 
Processing 

Several  commenters  sought 
clarification  of  the  application  of  the 
requirements  of  542.16(a)(1).  They 
asked  whether  all  vendor  contracts  or 
just  contracts  concerning  electronic  data 
processing  need  to  be  in  compliance 
with  the  MICS.  Other  commenters 
stated  that  the  tribes  and  gaming 
operations  do  not  control  vendors  and 
would  not  be  able  to  require  vendors  to 
comply.  They  suggested  that  the 
Commission  should  eliminate  this 
requirement.  Other  commenters 
suggested  that  this  requirement  should 
only  apply  to  new  contracts  and  should 
apply  only  to  gaming  or  gaming-related 
software  and  not  to  personal  computers. 
This  standard  applies  only  to  vendor 
contracts  concerning  electronic  data 
processing.  The  Commission  believes 
that  this  standard  is  necessary  to 
achieve  the  necessary  degree  of  control. 
However,  the  Commission  agrees  that 
these  standards  should  apply  only  to 
new  purchases  and  to  gaming  and 
gaming-related  software  and  not  to 
personal  computers. 

A  commenter  sought  clarification  as 
to  how  long  the  disks  .Tiust  be  retained 
in  542.16(d).  The  comr.enter  also  asked 
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Section  542.17    Complimentary 
Services  or  Itemi 

Several  commpnters  stated  that  these 
regulations  should  not  include  MICS  for 
complimentary  items  because  they  are 
not  gaming  and  suggested  deleting  this 
section  and  all  references  to 
complimentary  Items  in  other  sections. 
The  Commission  disagrees. 
Complimentary  items  are  gaming  related 
because  they  ara  used  to  attract  new 
patrons,  retain  etdsting  patrons  and 
reward  frequent  patrons. 
Complimentary  Items  affect  gaming 
revenues  directly  or  indirectly  and 
abuse  of  the  system  would  expose  the 
gaming  operatic  i  to  high  risk  of  loss. 

A  commenter  suggested  that  the 
threshold  in  542.17(b)  be  raised  to  $50. 
Another  commenter  suggested  that  the 
threshold  shoul(i  be  raised  to  $25,000. 
The  Commission  raised  the  threshold  to 
$50  but  to  establish  the  reporting 
threshold  at  $25  000  would  make  it 
difficult  for  management  or  the  tribe  to 


detect  potential 


abuses  of  the 


Section  542.18 


complimentary  system. 

A  commenter  suggested  that 
regulatory  bodies  (other  than  the  tribe's) 
such  as  the  Commission  should  not 
have  access  to  tie  information  in  this 
section.  The  Coi  imission  disagrees.  The 
Commission  needs  access  to  the 
information  to  fulfill  its  regulatory 
oversight  respon  sibility. 


Variances 


Several  comm  enters  suggested  that 
the  Commission  permit  Tier  B  and  C 
gaming  operations  to  request  and  obtain 
variances  Lo  ens  ire  flexibility  in  these 

Commission  agrees  and 
had  modified  this  section  to  enable 
these  gaming  operations  to  seek 
variances. 

Commenters  suggested  that  it  is 
inappropriate  tp  permit  gaming 
operations  to  apbly  directly  to  the 
Commission  fora  variance.  They  believe 
that  the  implementation  and 
enforcement  of  tlhese  regulations  should 
be  through  a  go\rernment-to-goverrmient 
relationship.  The  Commission  agrees 
and  has  deleted  J542. 18(d).  However, 
variances  will  only  be  granted  in 
extraordinary  ci  -cumstances  and  after 
careful  review. '  "he  Commission 
believes  that  mc  st  tribes  should  be  able 


to  comply  fully  with  the  standards  in 
this  rule. 

Commenters  suggested  that  the 
Commission  establish  a  time  period  by 
which  the  Commission  would  make  a 
decision  on  the  requests  for  variances. 
Other  commenters  suggested  that  the 
Commission  establish  an  appeal  process 
for  denials  of  requests.  The  Commission 
does  not  intend  to  set  a  time  period  or 
allow  for  appeals. 

Section  542.19    Charitable  Bingo 
Operation 

A  commenter  supported  the 
exemption  for  charitable  bingo 
operations  because  they  should  be 
allowed  to  continue  without  complying 
with  the  rigorous  standards  of  high- 
stakes  tribal  casino  bingo. 

Regulatory  Matters 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substemtial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  Because  many  tribes  already  have 
MICS  that  are  nearly  as  stringent,  as 
stringent  as  or  more  stringent  than  those 
required  by  this  proposed  rule,  it  will 
not  impose  substantive  requirements 
that  could  be  deemed  as  impacts  within 
the  scope  of  the  Act. 

Paperwork  Reduction  Act 

On  October  17, 1998,  the  Commission 
received  notice  from  the  Office  of 
Management  and  Budget  (OMB)  of  its 
approval  of  the  Commission's 
information  collection  system.  The 
OMB  control  number  is  3141-0009.  The 
approval  expires  on  October  31,  2001. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environment 
Policy  Act  of  1969. 

List  of  Subjects  in  25  CFR  Part  S42 

Accounting,  Auditing,  Gambling, 
Indian-lands,  Indian-tribal  government, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  stated  in  the  preamble, 
the  National  Indian  Gaming 
Commission  adds  25  CFR  Part  542  to 
read  as  follows; 

PART  542— MINIMUM  INTERNAL 
CONTROL  STANDARDS 

Sec. 

542.1  What  does  this  part  cover? 

342.2  What  are  the  definitions  for  this  part? 


542.3  How  do  1  comply  with  this  part? 

542.4  How  do  these  regulations  affect 
minimum  internal  control  standards 
established  in  a  Tribal-State  compact? 

542.5  What  are  the  minimum  internal 
control  standards  for  bingo? 

542.6  What  are  the  minimum  internal 
control  standards  for  pull  tabs? 

542.7  What  are  the  minimum  internal 
control  standards  for  card  games? 

542.8  What  are  the  minimum  internal 
control  standards  for  manual  keno? 

542.9  What  are  the  minimum  internal 
control  standards  for  computerized 
keno? 

542.10  What  are  the  minimum  internal 
control  standards  for  pari-mutuel 
wagering? 

542.11  What  are  the  minimum  internal 
control  standards  for  table  games? 

542.12  What  are  the  minimum  internal 
control  standards  for  gaming  machines? 

542.13  What  are  the  minimum  internal 
control  standards  for  cage  and  credit? 

542.14  What  are  the  minimum  internal 
control  standards  for  internal  audit? 

542.15  What  are  the  minimum  internal 
control  standards  for  surveillance? 

542.16  What  are  the  minimum  internal 
control  standards  for  electronic  data 
processing? 

542.17  What  are  the  minimum  internal 
control  standards  for  complimentary 
services  or  items? 

542.18  Who  may  apply  for  a  variance  and 
how  do  I  apply  for  one? 

542.19  Does  this  part  apply  to  charitable 
bingo  operations? 

Authority:  25  U.S.C.  2702,  2710  and  2717. 

§  542. 1    What  does  ttils  part  cover? 

This  part  establishes  the  minimum 
internal  control  standards  for  gaming 
operations  on  Iiidian  land. 

§542.2    What  are  ttie  definitions  for  this 
part? 

(a)  The  definitions  in  this  section 
shall  apply  to  all  sections  of  this  part 
unless  otherwise  noted. 

(b)  Definitions. 
Accountability  means  all  items  of 

currency,  chips,  coins,  tokens, 
receivables,  emd  customer  deposits 
constituting  the  total  amount  for  which 
the  bankroll  custodian  is  responsible  at 
a  given  time. 

Accumulated  credit  payout  means 
credit  earned  in  a  gaming  machine  that 
is  paid  to  a  customer  manually  in  lieu 
of  a  machine  payout. 

Actual  hold  percentage  means  the 
percentage  calculated  by  dividing  the 
win  by  the  drop  or  coin-in.  Can  be 
calculated  for  individual  tables  or  slot 
machines,  type  of  table  games  or  slot 
machines  on  a  per  day  or  cumulative 
basis. 

Adjustment  form  means  a  document 
used  to  describe  and  identify  any 
change  to  player's  account  balance  not 
generated  directly  by  player  gaming 
activity. 
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AICPA  means  the  American  Institute 
of  Certified  Public  Accountants. 

Bank  or  bankroll  means  the  inventory 
of  currency,  coins,  chips,  checks, 
tokens,  receivables,  and  customer 
deposits  in  the  cage,  pit  area,  gaming 
booths,  and  on  the  playing  tables  and 
cash  in  bank  which  is  used  to  make 
change,  pay  wriimings,  bets,  and  pay 
gamine  machine  jackpots. 

Bank  number  means  a  unique  number 
assigned  to  identify  a  network  of  player 
terminals. 

Betting  station  means  the  area 
designated  in  a  race  book  that  accepts 
and  pays  winning  bets. 

Betting  ticket  means  a  printed,  serially 
niunbered  form  used  to  record  the  event 
upon  which  a  wager  is  made,  the 
amoimt  and  date  of  the  wager,  and 
sometimes  the  line  or  spread  (odds). 

Bill  validator  (or  cvurency  acceptor) 
means  a  device  that  accepts  and  reads 
currency  by  denomination  in  order  to 
accurately  register  customer  credits  at  a 
gaming  machine. 

Boxman  means  the  first-level 
supervisor  who  is  responsible  for 
directly  participating  in  and  supervising 
the  operation  and  conduct  of  the  craps 
game. 

Breakage  means  the  difference 
between  actual  bet  amounts  paid  out  by 
a  race  track  to  bettors  and  amoimts  won 
due  to  bet  payments  being  rounded  up 
or  down.  For  example  a  wmning  bet 
that  should  pay  $4.25  may  be  actually 
paid  at  $4.20  due  to  roimding. 

Cage  means  a  secure  work  area  within 
the  gaming  operation  for  cashiers  and  a 
storage  area  for  the  gaming  operation 
bankroll. 

Cage  accountability  form  means  an 
itemized  list  of  the  components  that 
make  up  the  cage  accoiutability. 

Cage  credit  means  advances  in  the 
form  of  cash  or  gaming  chips  made  to 
customers  at  the  cage.  Documented  by 
the  players  signing  an  lOU  or  a  marker 
similar  to  a  counter  check. 

Cage  marker  forms  means  a 
document,  usually  signed  by  the 
customer  evidencing  an  extension  of 
credit  at  the  cage  to  the  customer  by  the 
gaming  operation. 

Calibration  module  means  the  section 
of  a  weigh  scale  used  to  set  the  scale  to 
a  specific  amount  or  number  of  coins  to 
be  counted. 

Call  bets  means  a  wager  made  without 
money  or  chips,  reserved  for  a  known 
patron  and  includes  marked  bets  (which 
are  supplemental  bets  made  during  a 
hand  of  play).  For  the  purpose  of 
settling  a  call  bet,  a  hand  of  play  in 
craps  is  defined  as  a  natural  winner 
(e.g.,  seven  or  eleven  on  the  come-out 
roll),  a  natural  loser  (e.g.,  a  two,  three 
or  twelve  on  the  come-out  roll),  a  seven- 


out,  or  the  player  making  his  point, 
whichever  comes  first. 

Card  games  means  a  game  in  which 
the  gaming  operation  is  not  party  to 
wagers  and  from  which  the  gaming 
operation  receives  compensation  in  the 
form  of  a  rake-off,  a  time  buy-in,  or 
other  fee  or  payment  from  a  player  for 
the  privilege  of  playing. 

Card  room  bank  means  the  operating 
fund  assigned  to  the  card  room  or  main 
card  room  bank. 

Cash-out  ticket  means  an  instrument 
of  value  generated  by  a  gaming  machine 
representing  a  monetary  amount  owed 
to  a  customer  at  a  specific  gaming 
machine.  This  investment  may  be 
wagered  at  other  machines  by 
depositing  the  cash-out  ticket  in  the 
machine  document  acceptor. 

Change  ticket  means  an  instrument  of 
value  automatically  generated  when  a 
cash-out  ticket  includes  change  that 
caimot  be  wagered  on  a  $1.00  and 
higher  denomination  machine.  This 
instrument  may  be  wagered  at  a  lower 
denomination  machine  by  depositing  it 
in  the  machine  document  acceptor. 

Chip  tray  means  container  located  on 
gaming  tables  where  chips  are  stored 
that  are  used  in  the  game. 

Chips  mean  money  substitutes,  in 
various  denominations,  issued  by  a 
gaming  establishment  and  used  for 
wagering. 

Coin  in  meter  means  the  meter  that 
displays  the  total  amount  wagered  in  a 
gaming  machine  which  includes  coins- 
in  and  credits  played. 

Coin  room  inventory  means  coins  and 
tokens  stored  in  the  coin  room  that  are 
generally  used  for  gaming  machine 
department  operation. 

Coin  room  vault  means  an  area  where 
coins  and  tokens  used  in  the  gaming 
machine  department  operation  are 
stored. 

Complementaries  or  comps  means 
promotional  allowances  to  customers. 

Count  means  the  total  funds  counted 
for  a  particular  game,  coin-operated 
gaming  device,  shift,  or  other  period. 

Count  room  means  a  room  where  the 
coin  and  cash  drop  from  gaming 
machines,  table  games  or  other  games 
are  transported  to  and  counted. 

Counter  check  means  a  form  provided 
by  the  gaming  operation  for  the 
customer  to  use  in  lieu  of  a  personal 
check. 

Credit  means  the  right  granted  by  a 
gaming  operation  to  a  patron  to  defer 
payment  of  debt  or  to  inciu-  debt  and 
defer  its  payment. 

Credit  limit  means  the  maximiun 
dollar  amount  of  credit  assigned  to  a 
customer  by  the  gaming  operation. 

Credit  slip  means  a  form  used  to 
record  either: 


(1)  The  return  of  chips  from  a  gaming 
table  to  the  cage;  or 

(2)  The  transfer  of  lOUs,  markers,  or 
negotiable  checks  from  a  gaming  table  to 
a  cage  or  bankroll. 

Currency  acceptor  (also  known  as  a 
bill  validator  or  bill  changer),  means  the 
device  that  accepts  and  reads  currency 
by  denomination  in  order  to  accurately 
register  customer  credits  at  a  gaming 
machine. 

Currency  acceptor  drop  means  cash 
contained  in  currency  acceptor  drop 
boxes. 

Currency  acceptor  drop  box,  also 
known  as  a  cash  storage  box,  means  box 
attached  to  currency  acceptors  used  to 
contain  currency  received  by  currency 
acceptors. 

Currency  acceptor  drop  box  release 
key  means  the  key  used  to  release 
currency  acceptor  drop  box  from 
currency  acceptor  device. 

Currency  acceptor  drop  storage  rack 
key  means  the  key  used  to  release 
currency  acceptor  drop  boxes  from  the 
storage  rack. 

Customer  deposits  means  the  amounts 
placed  with  a  cage  cashier  by  customers 
for  the  customers'  use  at  a  future  time. 

Deal-in  pull  tabs  games  means  the 
numerical  sequence  of  all  pull  tabs  in  a 
specific  pull  tab  game  that  are  sold  or 
available  for  sale  to  patrons. 

Dealer/boxman  means  an  employee 
who  operates  a  game,  individually  or  as 
a  part  of  a  crew,  administering  house 
rules  and  making  payoffs. 

Deskman  means  a  person  who 
authorizes  payment  of  winning  tickets 
and  verifies  pay-outs  for  keno  games. 

Document  acceptor  is  the  device 
integrated  into  each  gaming  machine 
that  reads  bar  codes  on  coupons  and 
cash-out  tickets. 

Draw  ticket  means  a  blank  keno  ticket 
whose  numbers  are  punched  out  when 
balls  are  drawn  for  the  game.  Used  to 
verify  winning  tickets. 

Drop  box  means  a  locked  container 
affixed  to  the  gaming  table  into  which 
the  drop  is  placed.  The  game  type,  table 
number,  and  shift  are  indicated  on  the 
box. 

Drop  box  contents  keys  means  the  key 
used  to  open  drop  boxes. 

Drop  box  release  keys  means  the  key 
used  to  release  drop  boxes  from  tables. 

Drop  box  storage  rack  keys  means  the 
key  used  to  release  drop  boxes  from  the 
storage  rack. 

Drop  bucket  means  a  container 
located  in  the  drop  cabinet  (or  in  a 
secured  portion  of  the  gaming  machine 
in  coinless/cashless  configurations)  for 
the  purpose  of  collecting  coins,  tokens, 
cash-out  tickets  and  coupons  from  the 
gaming  machine. 

Drop  cabinet  is  thR  wooden  or  metal 
base  of  the  gaming  machine  which 
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contains  the  g£  ming  machine  drop 
bucket. 

Drop  (for  tat  le  games)  means  the  total 
amount  of  cash  and  chips  contained  in 
the  drop  box,  plus  the  amount  of  credit 
issued  at  the  table;  drop  (for  gaming 
machines)  means  the  total  amount  of 
money,  cash-o  it  tickets  or  coupons 
removed  from  ;he  drop  bucket  or 
currency  accef  tor. 

Earned  and  mearned  take  means  race 
bets  taken  on  f  resent  and  future  race 
events.  Earned  take  means  bets  received 
on  current  or  p  resent  events.  Unearned 
take  means  bet  s  taken  on  future  race 
events. 

EPROM  mea  is  erasable  programmable 
read-only  men:  ory. 

Fill  means  a  transaction  whereby  a 
supply  of  chips  or  coins  and  tokens  is 
transferred  from  a  bankroll  to  a  table 
game,  coin-ope  rated  gaming  device, 
bingo  or  keno  ( lepartment. 

Fill  slip  meai  is  a  document 
evidencing  a  fi  1. 

Flare  means  the  information  sheet 
provided  by  th }  manufacturer  that  sets 
forth  the  rules  it  a  particular  game  of 
breakopen  tick  ;ts  and  that  is  associated 
with  a  specific  deal  of  breakopen 
tickets.  The  fla  -e  shall  contain  the 
following  information: 

(1)  Name  of  the  game; 

(2)  Manufacturer  name  or 
manufacturer's  logo; 

(3)  Ticket  co  int;  and 

(4)  Prize  structure,  which  shall 
include  the  nujnber  of  winning 
breakopen  tick  sts  by  denomination, 
with  their  resp  sctive  winning  symbols, 
numbers  or  hot  ti. 

f/oor  pars  m  sans  the  sum  of  the 
theoretical  hold  percentages  of  all 
machines  with  n  a  gaming  machine 
denomination  veighted  by  the  coin-in 
contribution. 

Future  wageis  means  bets  on  races  to 
be  run  in  the  fiture  (e.g.,  Kentucky 
Derby). 

Game  opene,  s  and  closers  means  the 
form  used  by  gaming  operation 
supervisory  pei  sonnel  to  document  the 
inventory  of  chips,  coins  and  tokens  on 
a  table  at  the  b<  ginning  and  ending  of 
a  shift. 

Game  server  means  an  electronic 
selection  devicj,  utilizing  a  random 
number  genera  or. 

Gaming  mac  line  means  an  electronic 
or  electromechunical  machine  which 
contains  a  micioprocessor  with  random 
number  genera  or  capability  which 
allows  a  player  to  play  games  of  chance. 


some  of  which 
which  machine 


may  be  affected  by  skill, 
is  activated  by  the 
insertion  of  a  coin,  token  or  currency,  or 
by  the  use  of  a  i:redit,  and  which  awards 
game  credits,  cash,  tokens,  or  replays,  or 
a  written  staten  lent  of  the  player's 


accumulated  credits,  which  written 
statements  are  redeemable  for  cash. 

Gaming  machine  analysis  report 
means  a  report  prepared  that  compares 
theoretical  to  actual  hold  by  a  gaming 
machine  on  a  monthly  or  other  periodic 
basis. 

Gaming  machine  bill-in  meter  means 
a  meter  included  on  a  gaming  machine 
that  accepts  currency  that  tracks  the 
number  of  bills  put  in  the  machine. 

Gaming  machine  booths  and  change 
banks  means  a  booth  or  small  cage  in 
the  gaming  machine  area  used  to 
provide  change  to  players,  store  change 
aprons  and  extra  coin,  and  account  for 
jackpot  and  other  payouts. 

Gaming  machine  count  means  the 
total  amount  of  coins  and  tokens 
removed  from  a  gaming  machine  drop 
bucket  or  bag.  The  amount  counted  is 
entered  on  the  Gaming  Machine  Count 
Sheet  and  is  considered  the  drop.  Also, 
the  procedure  of  counting  the  coins  and 
tokens  or  the  process  of  verifying 
gaming  machine  coin  and  token 
inventory. 

Gaming  machine  count  team  means 
personnel  that  perform  count  of  the 
gaming  machine  drop. 

Gaming  machine  credit-in  meter 
means  a  meter  that  records  the  amount 
wagered  as  a  result  of  credits  played. 

Gaming  machine  drop  cabinet  means 
the  stand  that  contains  the  drop  bucket. 

Gaming  machine  fill  means  the  coins 
or  tokens  placed  in  a  hopper. 

Gaming  machine  fill  and  payout  sheet 
means  a  list  of  the  gaming  machine  fills 
and  gaming  machine  payouts. 

Gaming  machine  game  mix  means  the 
type  and  number  of  games  in  a  multiple 
game  machine. 

Gaming  machine  hopper  loads  means 
coins  or  tokens  stored  within  a  gaming 
machine  used  to  make  payments. 

Gaming  machine  monitoring  system 
means  a  system  used  by  a  gaming 
operation  to  monitor  gaming  machine 
meter  reading  activity  on  an  online 
basis. 

Gaming  machine  pay  table  means  the 
reel  strip  combinations  illustrated  on 
the  face  of  the  gaming  machine  that  can 
identify  payouts  of  designated  coin 
amounts. 

Gaming  machine  weigh/count  and 
wrap  means  the  comparison  of  the 
weighed  gaming  machine  drop  to 
counted  and  wrapped  coin. 

Gaming  operation  accounts  receivable 
(for  gaming  operation  credit)  means 
credit  extended  to  gaming  operation 
patrons  in  the  form  of  markers,  returned 
checks  or  other  credit  instruments  that 
have  not  been  repaid. 

Gross  gaming  revenue  means  annual 
total  amount  of  money  wagered  on  Class 
II  and  Class  III  games  and  admission 


fees  (including  table  or  card  fees),  less 
any  amounts  paid  out  as  prizes  or  paid 
for  prizes  awarded. 

Hold  means  the  relationship  of  win  to 
coin-in  for  gaming  machines  and  win  to 
drop  for  table  games. 

Hub  means  the  person  or  entity  that 
is  licensed  to  provide  the  operator  of  a 
race  book  information  related  to  horse 
racing  which  is  used  to  determine 
winners  of  races  or  payoffs  on  wagers 
accepted  by  the  race  book. 

Inside  ticket  means  a  keno  ticket 
retained  by  the  house,  showing  the 
customers'  selection  of  numbers, 
amount  wagered,  and  number  of  games 
wagered. 

Internal  audit  means  individuals  who 
perform  an  audit  function  of  a  gaming 
operation  that  are  independent  of  the 
department  subject  to  audit. 
Independence  is  obtained  through  the 
organizational  reporting  relationship  as 
the  internal  audit  department  shall  not 
report  to  management  of  the  gaming 
operation.  Internal  audit  activities 
should  be  conducted  in  a  manner  that 
permits  objective  evaluation  of  areas 
examined.  Results  of  audits  are 
generally  communicated  to 
management.  Audit  exceptions 
generally  require  follow-up.  Internal 
audit  personnel  may  provide  audit 
coverage  to  more  than  one  operation 
within  a  tribe's  gaming  operation 
holdings. 

Issue  slip  means  a  copy  of  a  credit 
instrument  that  is  retained  for 
numerical  sequence  control  purposes. 

Jackpot  payout  means  the  portion  of 
a  jackpot  paid  by  gaming  machine 
personnel.  The  amount  is  usually 
determined  as  the  difference  between 
the  total  posted  jackpot  amount  and  the 
coins  paid  out  by  the  machine.  May  also 
be  the  total  amount  of  the  jackpot. 

Jackpot  payout  slip  means  a  form  on 
which  the  amount  of  a  jackpot  paid  by 
gaming  machine  personnel  is  recorded. 

Keno  locked  box  copy  or  restricted 
copy  means  copies  of  Keno  tickets  that 
are  created  for  written  tickets  that 
cannot  be  accessed  by  Keno  personnel. 

Keno  multi  race  or  game  ticket  means 
a  keno  ticket  that  is  played  in  multiple 
games. 

Keno  outstations  means  areas  other 
than  the  main  keno  area  where  bets  may 
be  placed  and  tickets  paid. 

hammer  button  means  a  type  of  chip 
that  is  placed  on  a  gaming  table  to 
indicate  that  the  amount  of  chips 
designated  thereon  has  been  given  to  the 
customer  for  wagering  on  credit  prior  to 
completion  of  the  credit  instrument. 
Lammer  button  may  also  mean  a  type  of 
chip  used  to  evidence  transfers  between 
table  banks  and  card  room  banks. 


Federal  Register /Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Rules  and  Regulations 


599 


Machine  payout  form  means  a 
document  used  to  log  all  progressive 
jackpots  and  amounts  won  greater  than 
$1,200. 

Main  card  room  bank  means  a  fund  of 
currency,  coin,  and  chips  used 
primarily  for  poker  and  pan  card  game 
-  areas.  Used  to  make  even  money 
transfers  between  various  games  as 
needed.  May  be  used  similarly  in  other 
areas  of  the  gaming  operation. 

Marker  means  a  document,  usually 
signed  by  the  customer,  evidencing  an 
extension  of  credit  to  him  by  the  gaming 
operation. 

Marker  credit  play  means  that  players 
are  allowed  to  purchase  chips  using 
credit  in  the  form  of  a  marker. 

Marker  inventory  form  means  a  form 
maintained  at  table  games  or  in  the 
gaming  operation  pit  that  are  used  to 
track  marker  inventories  at  the 
individual  table  or  pit. 

Marker  issue  slip  means  the  copy  of 
an  original  marker  that  is  inserted  in  the 
table  drop  box  at  the  time  credit  is 
extended. 

Marker  payment  slip  means  the  copy 
of  the  original  marker  used  to  document 
customer  marker  payment  transactions. 
The  payment  slip  is  inserted  in  the  table 
drop  box  if  the  marker  is  paid  in  the  pit 
or  attached  to  the  original  marker  until 
the  marker  is  paid. 

Marker  transfer  form  means  a  form 
used  to  document  transfers  of  markers 
from  the  pit  to  the  cage. 

Master  credit  record  means  a  form  to 
record  the  date,  time,  shift,  game,  table, 
amount  of  credit  given,  and  the 
signatures  or  initials  of  the  individuals 
extending  the  credit. 

Master  game  program  number  means 
the  game  program  number  listed  on  a 
gaming  machine  EPROM. 

Master  game  report  sheet  means  a 
form  used  to  record,  by  shift  and  day, 
each  table  game's  winnings  and  losses. 
This  form  reflects  the  opening  and 
closing  table  inventories,  the  fills  and 
credits,  and  the  drop  and  win. 

Mechanical  coin  counter  means  a 
device  used  to  count  coins  that  may  be 
used  in  addition  to  or  in  lieu  of  a  coin 
weigh  scale. 

Meter  means  an  electronic  (soft)  or 
mechanical  (hard)  apparatus  in  a 
gaming  machine.  May  record  the 
number  of  coins  wagered,  the  number  of 
coins  dropped,  the  number  of  times  the 
handle  was  pulled,  or  the  number  of 
coins  paid  out  to  winning  players. 

Metered  count  machine  means  a 
device  used  in  a  coin  room  to  count 
coin. 

MICS  means  minimum  internal 
control  standards. 


Multi-game  machines  means  a  gaming 
machine  that  includes  more  than  one 
type  of  game  option. 

Name  credit  instruments  means 
personal  checks,  payroll  checks,  counter 
checks,  hold  checks,  travelers  checks  or 
other  similar  instruments  that  are 
accepted  in  the  pit  as  a  form  of  credit 
issuance  to  a  player. 

Order  for  credit  means  a  form  that  is 
used  to  request  the  transfer  of  chips  or 
markers  from  a  table  to  the  cage.  The 
order  precedes  the  actual  transfer 
transaction  which  is  documented  on  a 
credit  slip. 

Outs  means  winning  race  book  tickets 
that  have  not  been  paid  at  the  end  of  a 
shift. 

Outside  ticket  means  a  keno  ticket 
given  to  a  customer  as  a  receipt,  with 
the  customer's  selection  of  numbers, 
number  of  games  wagered,  game 
numbers,  and  the  amount  wagered 
marked  on  the  ticket. 

Par  percentage  means  the  percentage 
of  each  dollar  wagered  that  the  house 
wins  (i.e.,  gaming  operation  advantage). 

Par  sheet  means  a  specification  sheet 
for  a  gaming  machine  that  provides 
machine  hold  percentage,  model 
number,  hit  frequency,  reel 
combination,  number  of  reels,  number 
of  coins  that  can  be  accepted  and  reel 
strip  listing. 

Pari-mutuel  book  means  a  race  book 
that  accepts  pari-mutual  wagers  on 
horse  races,  jai-alai,  greyhound  and 
harness  racing. 

Pari-mutuel  wagering  means  a  system 
of  wagering  on  horse  races,  jai-alai, 
greyhound  and  harness  racing,  where 
the  winners  divide  the  total  amount 
wagered,  net  of  commissions  and 
operating  expenses,  proportionate  to  the 
individual  amount  wagered. 

Payment  slip  means  that  part  of  a 
marker  form  on  which  customer 
payments  are  recorded. 

PIN  means  personal  identification 
number  selected  by  player  and  used  to 
access  player's  account. 

Pit  podium  means  stand  located  in  the 
middle  of  the  tables  used  as  a  work 
space  and  record  storage  area  for  gaming 
operation  supervisory  personnel. 

Pit  repayment  means  a  customer's 
repayment  of  credit  at  a  table. 

Pit  supervisor  means  the  employee 
who  supervises  all  games  in  a  pit. 

Player  tracking  system  means  a 
system  typically  used  in  gaming 
machine  departments  that  can  record 
the  gaming  machine  play  of  individual 
patrons. 

Post  time  in  pari-mutuel  wagering 
means  the  time  when  the  track  stops 
accepting  bets  in  accordance  with  rules 
and  regulations  of  the  applicable 
jurisdiction. 


Primary  and  secondary  jackpots 
means  promotional  pools  offered  at 
certain  card  games  that  can  be  won  in 
addition  to  the  primary  pot. 

Progressive  gaming  machine  means  a 
gaming  machine,  with  a  payoff 
indicator,  in  which  the  payoff  increases 
as  it  is  played  (i.e.,  deferred  payout). 
The  payoff  amount  is  accumulated, 
displayed  on  a  machine  and  will  remain 
until  a  player  lines  up  the  jackpot 
symbols  that  result  in  the  progressive 
amount  being  paid. 

Progressive  jackpots  means  deferred 
payout  from  a  progressive  gaming 
machine. 

Progressive  table  game  means  table 
games  that  offer  progressive  jackpots. 

Promotional  payouts  are  generally 
personal  property  or  awards  given  to 
players  by  the  gaming  operation  as  an 
inducement  to  play.  Promotions  vary 
but  a  promotion  example  might  be  a 
program  developed  where  a  player 
receives  a  form  of  personal  property 
based  on  the  number  of  games  or 
sessions  played. 

Promotional  progressive  pots/pools 
means  funds  contributed  to  a  table  game 
by  and  for  the  benefit  of  players.  Funds 
are  distributed  to  players  based  on  a 
predetermined  event. 

Proposition  players  means  a  person 
paid  a  fixed  sum  by  the  gaming 
operation  for  the  specific  purpose  of 
playing  in  a  card  game.  A  proposition 
player  makes  wages  with  his  own  funds, 
retains  his  winnings,  and  absorbs  his 
losses. 

Rabbit  ears  means  a  device,  generally 
V-shaped,  that  holds  the  numbered  balls 
selected  during  a  keno  or  bingo  game  so 
that  the  numbers  are  visible  to  players 
and  employees. 

Hake  means  a  commission  charged  by 
the  house  for  maintaining  or  dealing  a 
game  such  as  poker. 

Rake  circle  means  the  area  of  a  table 
where  rake  is  placed. 

Random  number  generator  means  a 
device  that  generates  numbers  in  the 
absence  of  a  pattern.  May  be  used  to 
determine  numbers  selected  in  various 
games  such  as  keno  and  bingo.  Also 
commonly  used  in  gaming  machines  to 
generate  game  outcome. 

Reel  symbols  means  symbols  listed  on 
reel  strips  of  gaming  machines. 

Rim  credit  means  extensions  of  credit 
that  are  not  evidenced  by  the  immediate 
preparation  of  a  marker  and  does  not 
include  call  bets. 

Runner  means  a  gaming  employee 
who  transports  chips/cash  to  and  from 
a  gaming  table  to  a  cashier. 

Screen  Automated  Machine  or  SAM 
means  an  automated  terminal  used  in 
some  race  books  to  accejit  wagers. 
SAM's  also  pay  winning  tickets  in  the 
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form  of  a  vouch  er  which  is  redeemable 
for  cash  at  the  rjce  book. 

Shift  means  any  time  period 
designated  by  management  up  to  24 
hours. 

Shill  or  game  starter  means  an 
employee  fman  :ed  by  the  house  and 
acting  as  a  playsr  for  the  purpose  of 
starting  or  maintaining  a  sufficient 
number  of  playi  (rs  in  a  game. 

Short  pay  me  ms  a  payoff  from  a  coin- 
operated  gamin;  device  that  is  less  than 
the  listed  amou  it. 

Syeepermeans  a  winning  keno  ticket 
not  presented  fcr  payment  or  a  winning 
bet  left  on  the  t<  ble  through  a  player's 
forgetfulness. 

Soft  count  me  ans  the  count  of  the 
contents  in  a  drjp  box  or  currency 
acceptor. 

Table  bank  pur  means  the  chip 
imprest  amount  at  which  a  table  bank  is 
maintained. 

Table  chip  frc  y  means  a  container 
used  to  hold  tolens,  coins  and  chips  at 
a  gaming  table. 

Table  games  i  neans  games  that  are 
banked  by  the  house  or  a  pool  whereby 
the  house  or  the  pool  pays  all  winning 
bets  and  collect;  from  all  losing  bets. 

Tabfe  inventory  means  the  total  coins, 
chips,  and  markers  at  a  table. 

Table  opener  and  closer  means  the 
document  wherj  chips  and  funds  held 
at  a  table  are  recorded  when  a  table 
inventory  is  taki(n.  Also  known  as  table 
inventory  form. 

Take  and  total  take  means  the  amount 
of  a  bet  or  bets  t  iken  in  by  a  pari  mutual 
race  book. 

Terminal  number  means  a  unique 
number  assigned  to  identify  a  single 
player  terminal  in  the  gaming  operation. 

Theoretical  /i(  tid  means  the  intended 
hold  percentage!  or  win  of  an  individual 
coin-operated  glming  machine  as 
computed  by  re  erence  to  its  payout 
schedule  and  rejl  strip  settings  or 
EPROM. 

Theoretical  ht  )ld  worksheet  means  a 
worksheet  provi  ded  by  the 
manufacturer  for  all  gaming  machines 
which  indicate  Ihe  theoretical 
percentages  that  the  gaming  machine 
should  hold  bas^d  on  adequate  levels  of 
coin-in.  The  wo  ksheet  also  indicates 
the  reel  strip  set  tings,  number  of  coins 
that  may  be  pla}  ed,  the  payout 
schedule,  the  ni  mber  of  reels  and  other 
information  desi:riptive  of  the  particular 
type  of  gaming  ipachine. 

Tier  A  means  teaming  operations  with 
annual  gross  gai  ling  revenues  of  no 
more  than  $3  m.  Uion. 

Tier  B  means  ;aming  operations  with 
annual  gross  gai  ling  revenues  of  more 
than  $3  million  jut  not  more  than  $10 
million. 


Tier  C  means  gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $10  million. 

Tokens  means  a  coinlike  money 
substitute,  in  various  denominations, 
used  for  gambling  tran.sactions. 

Total  take  means  the  total  amount  of 
funds  bet  by  a  customer  on  a  specific 
race  book  ticket. 

Vault  means  a  secure  area  within  the 
gaming  operation  where  tokens,  checks, 
currency,  coins,  and  chips  are  stored. 

Weigh  count  means  the  value  of  coins 
and  currency  counted  by  a  weigh 
machine. 

Weigh  scale  calibration  module 
means  the  device  used  to  adjust  a  coin 
weigh  scale. 

Weigh  scale  interface  means  a 
communication  device  between  the 
weigh  scale  used  to  calculate  the 
amount  of  funds  included  in  drop 
buckets  and  the  computer  system  used 
to  record  the  weigh  data. 

Weigh  tape  means  the  tape  where 
weighed  coin  is  recorded. 

Wide  area  progressive  gaming 
machine  means  a  progressive  gaming 
machine  that  makes  deferred  payouts 
where  individual  machines  are  linked  to 
machines  in  other  operations  and  all  the 
machines  affect  the  progressive  amount. 
As  a  coin  is  inserted  into  a  single 
machine,  the  progressive  meter  on  all  of 
the  linked  machines  increases. 

Win  means  the  net  win  resulting  from 
all  gaming  activities.  Net  win  results 
from  deducting  all  gaming  losses  from 
all  wins  prior  to  considering  associated 
operating  expenses. 

Win  to  write  hold  percentage  means 
bingo  or  Keno  win  divided  by  write  to 
determine  hold  percentage. 

Wrap  means  the  procedure  of 
wrapping  coins.  May  also  refer  to  the 
total  amount  or  value  of  the  wrapped 
coins. 

Write  means  the  total  amount  wagered 
in  keno,  and  race  and  sports  book 
operations. 

Writer  means  an  employee  who  writes 
keno  or  race  and  sports  book  tickets.  A 
keno  writer  usually  also  makes  payouts. 

Writer  machine  means  a  locked 
device  used  to  prepare  keno  or  race  and 
sports  book  tickets. 

§  542.3    How  do  I  comply  with  this  part? 
(a)  Within  six  months  of  February  4, 
1999,  each  tribe  or  its  designated  tribal 
governmental  body  or  agency  shall 
establish  by  regulation  and  implement 
tribal  minimum  internal  control 
standards  which  shall: 

(1)  Be  at  least  as  stringent  as  those  set 
forth  in  this  part; 

(2)  Contain  standards  for  currency 
transaction  reporting  that  comply  with 
31  CFR  part  103; 


(3)  Establish  standards  for  games 
which  are  not  addressed  in  this  part; 
and 

(4)  Establish  a  deadline,  which  shall 
not  exceed  twelve  months  from 
February  4,  1999,  by  which  a  gaming 
operation  must  come  into  compliance 
with  the  tribal  minimum  internal 
control  standards.  However,  the  tribe 
may  extend  the  deadline  by  an 
additional  six  months  if: 

(i)  The  tribe  submits  a  written  request 
to  the  Commission  to  extend  the 
deadline  no  later  than  two  weeks  prior 
to  the  expiration  of  the  initial  six  month 
period; 

(ii)  The  request  includes  an 
explanation  of  why  the  gaming 
operation  cannot  come  into  compliance 
within  the  initial  six  month  period;  and 

(iii)  The  tribe  has  not  received  written 
notification  from  the  Commission 
denying  the  request  within  two  weeks 
following  submission  of  the  request. 

(5)  All  gaming  operations  that  are 
operating  on  or  before  March  31, 1999, 
shall  comply  with  this  part  within  the 
time  requirements  established  in  this 
paragraph.  All  gaming  operations  which 
commence  operations  after  March  31, 
1999,  shall  comply  with  this  part  prior 
to  commencement  of  operations. 

(b)  Tribal  regulations  promulgated 
pursuant  to  this  section  shall  not  be 
required  to  be  submitted  to  the 
Commission  pursuant  to  25  CFR 
522.3  (b). 

(c)  Each  gaming  operation  shall 
develop  and  implement  an  internal 
control  system  that,  at  a  minimum, 
complies  with  the  tribal  minimum 
internal  control  standards. 

(d)  The  independent  certified  public 
accountant  (CPA)  shall  perform 
procedures  to  verify  that  the  gaming 
operation's  internal  control  system  (ICS) 
is  in  substantial  compliance  with  the 
tribal  MICS  by  comparing  the  gaming 
operation's  ICS  to  the  tribal  MICS.  The 
CPA  shall  also  perform  procedures  to 
verify,  on  a  test  basis,  that  the  gaming 
operation  has  implemented  and  is  in 
substantial  compliance  with  its  ICS.  The 
procedures  may  be  performed  in 
conjunction  with  the  annual  audit.  The 
CPA  shall  prepare  a  report  of  the 
findings  for  the  tribe  and  management. 
The  tribe  shall  submit  a  copy  of  the 
report  to  the  Commission  within  120 
days  of  the  gaming  operation's  fiscal 
year  end. 

§  542.4    How  do  these  regulations  affect 
minimum  internal  control  standards 
established  in  a  Tribal-State  compact? 

(a)  If  an  internal  control  standard  or 
a  requirement  set  forth  in  this  part  is 
more  stringent  than  an  internal  control 
standard  established  in  a  Tribal-State 
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compact,  then  the  internal  control 
standard  or  requirement  set  forth  in  this 
part  shall  prevail.  If  a  standard  in  a 
Tribal-State  compact  is  more  stringent 
than  a  standard  set  forth  in  this  part, 
then  the  Tribal-State  compact  standard 
shall  prevail. 

(b)  If  there  is  a  direct  conflict  between 
an  internal  control  standard  established 
in  a  Tribal-State  compact  and  a  standard 
or  requirement  set  forth  in  this  part, 
then  the  internal  control  standard 
established  in  a  Tribal-State  compact 
shall  prevail. 

(c)  Nothing  in  this  part  shall  grant  to 
a  state  jurisdiction  in  class  11  gaming  or 
extend  a  state's  jurisdiction  in  class  III 
gaming. 

§  542.5    What  are  the  minimum  internal 
control  standards  for  bingo? 

(a)  Game  play  standards.  (1)  The 
functions  of  seller  and  payout  verifier 
shall  be  segregated.  Employees  who  sell 
cards  on  the  floor  shall  not  verify 
payouts  with  cards  in  their  possession. 
Floor  clerks  who  sell  cards  on  the  floor 
are  permitted  to  announce  the  serial 
numbers  of  winning  cards. 

(2)  All  sales  of  bingo  cards  shall  be 
documented  by  recording  at  least  the 
following: 

(i)  Date; 

(ii)  Shift  (if  applicable); 

(iii)  Session  (if  applicable); 

(iv)  Dollar  amount; 

(v)  Signature  or  initials  of  at  least  one 
seller  (if  manually  documented);  and 

(vi)  Signature  or  initials  of  person 
independent  of  seller  who  has  randomly 
verified  the  card  sales  (this  requirement 
is  not  applicable  to  locations  with  Si 
million  or  less  in  annual  write). 

(3)  The  total  write  shall  be  computed 
and  recorded  by  shift  (or  session,  if 
applicable). 

(4)  The  gaming  operation  shall 
develop  and  comply  with  procedures 
that  ensure  the  correct  calling  of 
numbers  selected  in  the  bingo  game. 

(5)  Each  ball  shall  be  shown  to  a 
camera  immediately  before  it  is  called 
so  that  it  is  individually  displayed  to  all 
patrons.  For  locations  not  equipped 
with  cameras,  each  ball  drawn  shall  be 
shown  to  an  independent  patron. 

(6)  For  all  coverall  games  and  other 
games  offering  a  payout  of  $1,200  or 
more,  as  the  balls  are  called  the 
numbers  shall  be  immediately  recorded 
by  the  caller  and  maintained  for  a 
minimum  of  24  hours. 

(7)  Controls  shall  be  present  to  assure 
that  the  numbered  balls  are  placed  back 
into  the  selection  device  prior  to  calling 
the  next  game. 

(8)  The  authenticity  of  each  payout 
shall  be  verified  by  at  least  two  persons. 
A  computerized  card  verifying  system 


may  function  as  the  second  person 
verifying  the  payout  if  the  card  with  the 
winning  numbers  is  displayed  on  a 
reader  board. 

(9)  Payouts  in  excess  of  $1,200  shall 
require  written  approval,  by  supervisory 
personnel  independent  of  the 
transaction,  that  the  bingo  card  has  been 
examined  and  verified  with  the  bingo 
card  record  to  ensure  that  the  ticket  has 
not  been  altered. 

(10)  Total  payout  shall  be  computed 
and  recorded  by  shift  or  session,  if 
applicable. 

(b)  If  the  gaming  operation  offers 
promotional  payouts  or  awards,  the 
payout  form/documentation  shall 
include  the  following  information: 

(1)  Date  and  time; 

(2)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.); 

(3)  Type  of  promotion;  and 

(4)  Si^ature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction. 

(c)  All  funds  used  to  operate  the  bingo 
department  shall  be  recorded  on  an 
accountability  form.  These  funds  shall 
be  counted  independently  by  at  least 
two  persons  and  reconciled  to  the 
recorded  amounts  at  the  end  of  each 
shift  or  session. 

(d)  Access  and  control  of  bingo 
equipment  shall  be  restricted  as  follows: 

(1)  Access  to  controlled  bingo 
equipment  (e.g.,  blower,  balls  in  play, 
and  back-up  balls)  shall  be  restricted  to 
authorized  persons. 

(2)  Procedures  shall  be  established  to 
inspect  new  bingo  balls  put  into  play  as 
well  as  for  those  in  use. 

(3)  Bingo  equipment  shall  be 
maintained  and  checked  for  accuracy  on 
a  periodic  basis. 

(4)  The  bingo  card  inventory  shall  be 
controlled  so  as  to  assure  the  integrity 
of  the  cards  being  used  as  follows: 

(i)  Purchased  paper  shall  be 
inventoried  and  secured  by  an 
individual  independent  from  the  bingo 
sales; 

(ii)  The  issue  of  paper  to  the  cashiers 
shall  be  documented  and  signed  for  by 
the  inventory  control  department  and 
cashier.  The  document  log  shall  include 
the  numerical  sequence  of  the  bingo 
paper; 

fiii)  A  copy  of  the  bingo  paper  control 
log  shall  be  given  to  the  bingo  ball  caller 
for  purposes  of  determining  if  the 
winner  purchased  the  paper  that  was 
issued  to  the  gaming  operation  that  day; 

(iv)  At  the  end  of  each  month  an 
independent  department  shall  verify  the 
accuracy  of  the  ending  balance  in  the 
bingo  paper  control  by  counting  the 
paper  on-hand; 

(v)  Monthly  the  amount  of  paper  sold 
from  the  bingo  paper  control  log  shall  be 


compared  to  the  amount  of  revenue  for 
reasonableness. 

(e)  Data  concerning  bingo  shall  be 
maintained  as  follows: 

(1)  Records  shall  be  maintained  which 
include  win,  write  (card  sales),  and  a 
win-to-write  hold  percentage  for: 

(i)  Each  shift  or  each  session; 

(ii)  Each  day; 

(iii)  Month-to-date;  and 

(iv)  Year-to-date  or  fiscal  year-to-date. 

(2)  Non-bihgo  management  shall 
review  bingo  statistical  information  at 
least  on  a  monthly  basis  and  investigate 
any  large  or  unusual  statistical 
fluctuations. 

(3)  Investigations  shall  be 
documented  and  maintained  for 
Commission  inspection. 

(f)  If  the  gaming  operation  utilizes 
electronic  equipment  in  connection 
with  the  play  of  bingo,  then  the 
following  standards  shall  also  apply: 

(1)  If  the  electronic  equipment 
contains  a  currency  acceptor,  then 

§  542.12(g)  (as  applicable)  shall  apply. 

(2)  If  the  electronic  equipment  uses  a 
bar  code  or  microchip  reader,  the  reader 
shall  be  tested  periodically  by  an  entity 
independent  of  Bingo  personnel  to 
determine  that  it  is  correctly  reading  the 
bar  code  or  the  microchip. 

(3)  If  the  electronic  equipment  returns 
a  voucher  or  a  payment  slip  to  the 
player,  then  §  542.12(u)  (as  applicable) 
shall  apply. 

(g)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  will  be 
acceptable. 

(h)  Standards  for  linked  electronic 
games.  (1)  Host  requirements/game 
information,  (i)  Providers  of  any  linked 
electronic  game(s)  shall  maintain 
complete  records  of  game  data  for  a 
period  of  one  (1)  year  from  the  date  the 
games  are  played  (or  a  time  frame 
established  by  the  Tribe).  This  data  may 
be  kept  in  an  archived  manner, 
provided  the  information  can  be 
produced  within  24  hours  upon  request. 
In  any  event,  game  data  for  the 
preceding  72  hours  shall  be 
immediately  accessible; 

(ii)  Data  required  to  be  maintained  for 
each  game  played  includes: 

(A)  Date  and  time  game  start  and 
game  end. 

(B)  Sales  information  by  location. 

(C)  Money  distribution  by  location. 

(D)  Refund  totals  by  location. 

(E)  Cards-in-play  count  by  location. 

(F)  Identification  number  of  winning 
card(s). 

(G)  Ordered  list  of  bingo  balls  drawn. 
(H)  Prize  amounts  at  start  and  end  of 

game. 
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(2)  Host  requ  rements/ sales 
information. 

(i)  Providers  )f  any  linked  electronic 
ganie(s)  shall  maintain  complete  records 
of  sales  data  foB  a  period  of  one  (1)  year 
from  the  date  the  games  are  played  (or 
a  time  frame  established  by  the  Tribe). 
This  data  may  be  kept  in  an  archived 
manner,  provided  the  information  can 
be  produced  writhin  24  hours  upon 
request.  In  any  event,  sales  data  for  the 
preceding  10  days  shall  be  immediately 
accessible.  Sunimary  information  must 
be  accessible  for  at  least  120  days. 

(ii)  Sales  information  required  shall 
include: 

(A)  Daily  sales  totals  by  location. 

(B)  Commissi  Qns  distribution 
summary  by  location. 

(C)  Game-by-|  same  sales,  prizes, 
refunds,  by  location. 

(D)  Daily  net\tfork  summary,  by  game 
by  location. 

(3)  Remote  he  st  requirements, 
(i)  Linked  garie  providers  shall 

maintain  online  records  at  the  remote 
host  site  for  any  game  played.  These 
records  shall  remain  online  until  the 
conclusion  of  ti  e  session  of  which  the 
game  is  a  part.  i'oUowing  the  conclusion 
of  the  session,  rjcords  may  be  archived, 
but  in  any  even  ,  must  be  retrievable  in 
a  timely  manne:'  for  at  least  72  hours 
following  the  cbse  of  the  session. 
Records  shall  b<i  accessible  through 
some  archived  media  for  at  least  90  days 
from  the  date  of  the  game; 

(ii)  Game  information  required 
includes  date  ai  d  time  of  game  start  and 
game  end,  sales  totals,  money 
distribution  (prizes)  totals,  and  refund 
totals: 

(iii)  Sales  infc  rmation  required 
includes  cash  register  reconciliations, 
detail  and  summary  records  for 
purchases,  priz«  s,  refunds,  credits,  and 
game/sales  bala  ice  for  each  session. 

(i)  Standards  or  player  accounts  (for 
proxy  play  and  inked  electronic 
games).  (1)  Prior  to  participating  in  any 
game,  players  shall  be  issued  a  unique 
player  account  number.  The  player 
account  numbei  can  be  issued  through 
the  following  mfcans: 

(i)  Through  the  use  of  a  point-of-sale 
(cash  register  davice); 

(ii)  By  assignment  through  an 
individual  play  {station; 

(iii)  Through  jhe  incorporation  of  a 
"player  tracking"  media. 

(2)  Printed  re«eipts  issued  in 
conjunction  witn  any  player  account 
should  include  » time/date  stamp. 

(3)  All  player  transactions  shall  be 
maintained,  chrjnologically  by  account 
number,  througk  electronic  means  on  a 
data  storage  devlice.  These  transaction 


records  shall  be 


throughout  the  ( ictive  game  and  for  at 


maintained  online 


least  24  hours  before  they  can  be  stored 
on  an  "off-line"  data  storage  media. 

(4)  The  game  software  shall  provide 
the  ability  to,  upon  request,  produce  a 
printed  account  history,  including  all 
transactions,  and  a  printed  game 
summary  (total  purchases,  deposits, 
wins,  debits,  for  any  account  that  has 
been  active  in  the  game  during  the 
preceding  24  hours). 

(5)  The  game  software  shall  provide  a 
"player  account  summary"  at  the  end  of 
every  game.  This  summary  shall  list  all 
accounts  for  which  there  were  any 
transactions  during  that  game  day  and 
include  total  purchases,  total  deposits, 
total  credits  (wins),  total  debits  (cash- 
outs)  and  an  ending  balance. 

§  542.6    What  are  the  minimum  internal 
control  standards  for  pull  tabs? 

(a)  Standards  for  statistical  reports. 

(1)  Records  shall  be  maintained  which 
include  win,  write  (sales)  and  a  win  to 
write  hold  percentage  as  compared  to 
the  theoretical  hold  percentage  derived 
from  the  flare  for: 

(i)  Each  deal  or  type  of  game; 
(ii)  Each  shift; 
(iii)  Each  day; 
(iv)  Month-to-date;  and 
(v)  Year-to-date  or  fiscal  year-to-date 
as  applicable. 

(2)  Non  Pull  Tab  management 
independent  of  pull  tab  personnel  shall 
review  statistical  information  at  least  on 
a  monthly  basis  and  shall  investigate 
any  large  or  unusual  statistical 
fluctuations.  These  investigations  shall 
be  documented  and  maintained  for 
inspection. 

(3)  Each  month,  the  actual  hold 
percentage  shall  be  compared  to  the 
theoretical  hold  percentage.  Any 
significant  variations  shall  be 
investigated. 

(b)  Winning  pull  tabs  shall  be  verified 
and  paid  as  follows: 

(1)  Payouts  in  excess  of  a  dollar 
amount  determined  by  the  tribe  shall  be 
verified  by  at  least  two  employees. 

(2)  Total  payout  shall  be  computed 
and  recorded  by  shift. 

(3)  The  winning  Pull  Tabs  shall  be 
voided  so  that  they  cannot  be  presented 
for  payment  again. 

(c)  Personnel  independent  of  Pull  Tab 
management  shall  verify  the  amount  of 
winning  Pull  Tabs  redeemed  each  day. 

(d)  Pull  Tab  inventory  (including 
unused  tickets)  shall  be  controlled,  so  as 
to  assure  the  integrity  of  the  Pull  Tabs. 

(1)  Purchased  pull  tabs  shall  be 
inventoried  and  secured  by  an 
individual  independent  from  the  pull 
tab  sales. 

(2)  The  issue  of  pull  tabs  to  the 
cashier  or  sales  location  shall  be 
documented  and  signed  for  by  the 


inventory  control  department  and  the 
cashier  or  tribal  official  witnessing  the 
fill.  The  document  log  shall  include  the 
serial  number  of  the  pull  tabs. 

(3)  Appropriate  documentation  shall 
be  given  to  the  redemption  booth  for 
purposes  of  determining  if  the  winner 
purchased  the  pull  tab  that  was  issued 
by  the  gaming  operation. 

(4)  At  the  end  of  each  month,  an 
independent  department  shall  verify  the 
accuracy  of  the  ending  balance  in  the 
pull  tab  control  by  counting  the  pull 
tabs  on  hand. 

(5)  Monthly,  a  comparison  shall  be 
done,  of  the  amount  of  pull  tabs  sold 
from  the  pull  tab  control  log  to  the 
amount  of  revenue  recognized  for 
reasonableness. 

(e)  Access  to  Pull  Tabs  shall  be 
restricted  to  authorized  persons. 

(f)  Transfers  of  Pull  Tabs  from  storage 
to  the  sale  location  shall  be  secured  and 
independently  controlled. 

(g)  All  funds  used  to  operate  the  pull 
tabs  game  shall  be  recorded  on  an 
accountability  form. 

(h)  For  any  authorized  computer 
application,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  will  be 
acceptable. 

(i)  If  the  gaming  operation  utilizes 
electronic  equipment  in  cormection 
with  the  play  of  pull  tabs,  then  the 
following  standards  shall  also  apply: 

(1)  If  the  electronic  equipment 
contains  a  currency  acceptor,  then 

§  542.12(g)  shall  apply  (  as  applicable). 

(2)  If  the  electronic  equipment  uses  a 
bar  code  or  microchip  reader,  the  reader 
shall  be  tested  periodically  to  determine 
that  it  is  correctly  reading  the  bar  code 
or  microchip. 

(3)  If  the  electronic  equipment  returns 
a  voucher  or  a  payment  slip  to  the 
player,  then  §  54Z.12(u)  (as  applicable) 
shall  apply. 

§  542.7    What  are  the  minimum  internal 
control  standards  for  card  games? 

(a)  Standards  for  supervision.  (1) 
Supervision  shall  be  provided  at  all 
times  the  card  room  is  in  operation  by 
personnel  with  authority  equal  to  or 
greater  than  those  being  supervised. 

(2)  Transfers  between  table  banks  and 
the  main  card  room  bank  (or  cage,  if  a 
main  card  room  bank  is  not  used)  shall 
be  authorized  by  a  supervisor  and 
evidenced  by  the  use  of  a  lammer.  (A 
lammer  is  not  required  if  the  exchange 
of  chips,  tokens,  and/or  currency  takes 
place  at  the  table.) 

(3)  Transfers  from  the  main  card  room 
bank  (or  cage,  if  a  main  card  room  bank 
is  not  used)  to  the  table  banks  shall  be 
verified  by  the  card  room  dealer  and  the 
runner. 
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(4)  If  applicable,  transfers  between  the 
main  card  room  bank  and  the  cage  shall 
be  properly  authorized  and 
documented. 

(5)  A  rake  shall  be  collected  in 
accordance  with  the  posted  rules  unless 
authorized  by  a  supervisor. 

(b)  Standards  for  drop  and  count.  The 
procedures  for  the  collection  of  card 
games  drop  boxes  and  the  count  of  the 
contents  thereof  shall  comply  with  the 
internal  control  standards  applicable  to 
the  pit  drop  boxes. 

(c)  Playing  cards,  both  used  and 
unused,  shall  be  maintained  in  a  secure 
location  to  prevent  unauthorized  access 
and  to  reduce  the  possibility  of 
tampering.  Used  cards  shall  be 
maintained  in  a  secure  location  until 
marked  or  destroyed  to  prevent 
unauthorized  access  and  reduce  the 
possibility  of  tampering.  The  tribe  shall 
establish  a  reasonable  time  period 
within  which  to  mark  and  remove  cards 
from  play  which  shall  not  exceed  seven 
days.  A  card  control  log  shall  be 
maintained  that  documents  when  cards 
are  received  on  site,  distributed  to  and 
returned  from  tables  and  removed  from 
the  gaming  operation. 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  if  a  gaming  operation  uses 
plastic  cards  (not  plastic-coated  cards), 
the  cards  may  be  used  for  up  to  three 
months  if  the  plastic  cards  are  washed 
or  cleaned  at  least  every  three  days. 

(e)  Standards  for  reconciliation  of 
card  room  bank. 

(1)  The  amount  of  the  main  ceird  room 
bank  shall  be  counted,  recorded,  and 
reconciled  on  at  least  a  per  shift  basis. 

(2)  At  least  once  per  shift  the  table 
banks  shall  be  counted,  recorded,  and 
reconciled  by  a  dealer  (or  other 
individual  if  the  table  is  closed)  and  a 
supervisor,  and  shall  be  attested  to  by 
their  signatures  on  the  check-out  form. 

(f)  Standards  for  shills  and 
proposition  players. 

(1)  Issuance  of  shill  funds  shall  have 
the  written  approval  of  the  supervisor. 

(2)  Shill  returns  shall  be  recorded  and 
verified  on  the  shill  sign-out  form. 

(3)  The  replenishment  of  shill  funds 
shall  be  documented. 

(g)  Standards  for  promotional 
progressive  pots  and  pools. 

(1)  All  funds  contributed  by  players 
into  the  pools  shall  be  returned  when 
won  in  accordance  with  the  posted  rules 
with  no  commission  or  administrative 
fee  withheld. 

(2)  Rules  governing  promotional  pools 
shall  be  conspicuously  posted  in  a 
location  visible  from  each  table,  and 
designate: 

(i)  The  amount  of  funds  to  be 
contributed  from  each  pot; 


(ii)  What  type  of  hand  it  takes  to  win 
the  pool  (e.g.,  what  constitutes  a  "bad 
beat"); 

(iii)  How  the  promotional  funds  will 
be  paid  out; 

(iv)  How/when  the  contributed  funds 
are  added  to  the  jackpots;  and 

(v)  Amount/percentage  of  funds 
allocated  to  primary  and  secondary 
jackpots,  if  applicable. 

(3)  Promotional  pool  contributions 
shall  not  be  placed  in  or  near  the  rake 
circle,  in  the  drop  box,  or  commingled 
with  gaming  revenue  from  card  games 
or  any  other  gambling  game. 

(4)  Promotional  funds  removed  from 
the  card  game  shall  be  placed  in  a 
locked  container  in  plain  view  of  the 
public. 

(5)  Persons  authorized  to  transport  the 
locked  container  shall  be  precluded 
from  having  access  to  the  contents  keys. 

(6)  The  contents  key  shall  be 
maintained  by  a  department 
independent  of  the  card  room. 

(7)  At  least  once  a  day.  the  locked 
container  shall  be  removed  by  two 
individuals,  one  of  whom  is 
independent  of  the  card  games 
department,  and  transported  directly  to 
the  cage  or  other  secure  room  to  be 
counted. 

(8)  If  the  funds  are  maintained  in  the 
cage,  the  contents  shall  be  counted, 
recorded,  and  verified  prior  to  accepting 
the  funds  into  cage  accountability. 

(9)  The  amount  of  the  jackpot  shall  be 
conspicuously  displayed  in  the  card 
room.  At  least  once  a  day  the 
progressive  sign  or  meter,  if  applicable, 
shall  be  updated  to  reflect  the  current 
pool  amount. 

(10)  At  least  once  a  day  increases  to 
the  progressive  sign/meter  shall  be 
reconciled  to  the  cash  previously 
counted  or  received  by  the  cage. 

(h)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  v^U  be 
acceptable. 

§  542.8    What  are  the  minimum  internai 
control  standards  for  manuai  keno? 

(a)  Physical  controls  over  equipment. 
(1)  The  iceno  write  and  desk  area  shall 
be  restricted  to  specified  personnel 
(desk  area  is  restricted  to  preclude 
writers  from  accessing  inside  tickets). 

(2)  Effective  periodic  maintenance 
shall  be  planned  to  service  keno 
equipment. 

(3)  Keno  equipment  maintenance 
shall  be  independent  of  the  operation  of 
the  keno  game. 

(4)  Keno  maintenance  shall  report 
irregularities  to  management  personnel 
independent  of  keno,  either  in  writing 
or  verbally. 


(5)  Keno  balls  in  use  shall  be 
safeguarded  to  prevent  tampering.  The 
gaming  operation  shall  estabUsh  and 
comply  with  procedures  for  inspecting 
new  keno  balls  put  into  play  as  well  as 
for  those  being  used. 

(6)  There  shall  be  safeguards  over 
electronic  equipment  to  prevent  access 
and/or  tampering. 

(b)  Game  play  standards.  (1)  The 
individual  controlling  inside  tickets 
shall: 

(i)  Be  precluded  from  writing  and 
making  payouts,  including  during  the 
writer's  break  periods;  or 

(ii)  Have  all  winning  tickets  written 
by  him  with  payouts  exceeding  $100.00 
verified,  regraded,  and  compared  to  the 
inside  ticket  by  another  keno  employee. 
Additionally,  this  individual  writes 
tickets  out  of  his  owm  predesignated 
writer's  station  and  bank  (unless  a 
community  bank  is  used). 

(2)  At  no  time  shall  a  keno  game  with 
annual  write  of  greater  than  or  equal  to 
$500,000  be  operated  by  one  person. 

(3)  Both  inside  and  outside  keno 
tickets  shall  be  stamped  with  the  date, 
ticket  sequence  number,  and  game 
number  (as  applicable  to  the  system 
being  used).  'The  ticket  shall  indicate 
that  it  is  multi-race  (if  applicable). 

(4)  The  game  openers  and  closers 
shall  be  stamped  with  the  date,  ticket 
sequence  number,  and  game  number. 
An  alternative  which  provides  the  same 
controls  may  be  acceptable. 

(5)  Controls  shall  exist  to  ensure  that 
inside  tickets  have  been  received  from 
outstations  prior  to  calling  of  a  game. 

(6)  Controls  shall  exist  to  prevent  the 
writing  and  voiding  of  tickets  after  a 
game  has  been  closed  and  the  number 
selection  process  for  the  game  has 
begun. 

[7]  A  legible  restricted  copy  of  written 
keno  tickets  shall  be  created  (carbonized 
locked  box  copy,  microfilm,  videotape, 
etc.)  for,  at  a  minimum,  all  winning 
tickets  exceeding  $30.00.  If  there  are  no 
restricted  copies  of  winning  tickets  of 
$30.00  or  less,  then  the  desk  person 
shall  not  write  tickets. 

(8)  When  it  is  necessary  to  void  a 
ticket  which  contains  the  sequence 
number,  the  ticket  shall  be  designated  as 
"void"  and  initialed  or  signed  by  at 
least  one  person. 

(c)  Standards  for  number  selection.  (1) 
A  camera  shall  be  utilized  to  film  the 
following  both  prior  to,  and  subsequent 
to,  the  calling  of  a  game: 

(i)  Empty  rabbit  ears; 

(ii)  Date  and  time; 

(iii)  Game  number,  and 

(iv)  Full  rabbit  ears. 

(2)  The  picture  of  the  rabbit  ears  on 
the  camera  shall  provide  a  legible 
identification  of  the  nu-^nbers  on  the 
balls  drawn. 
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(3)  Keno  pertonnel  shall  produce  a 
draw  ticket  as  numbers  are  drawn,  and 
such  tickets  contain  the  race  number, 
numbers  drawi.  and  date.  The  draw 
ticket  shall  be  verified  to  the  balls 
drawn  by  a  secbnd  keno  employee. 

(4)  A  gaming!  operation  shall  establish 
and  comply  wuh  procedures  which 
prevent  unauthorized  access  to  keno 
balls  in  play. 

(5)  Back-up  leno  ball  inventories 
shall  be  securei  I  in  a  manner  to  prevent 
unauthorized  a:cess. 

(6)  A  gaming  operation  shall  establish 
effective  procedures  for  inspecting  new 
keno  balls  put  into  play  as  well  as  for 
those  in  use. 

(d)  Winning  I  ickets  shall  be  verified 
and  paid  as  follows: 

(1)  All  winniig  tickets  shall  be 
compared  with  the  draw  ticket  by  the 
writer  before  hi  ing  paid,  marked  with 
evidence  that  the  ticket  was  "paid"  and 
marked  with  th  3  amount  of  the  payout. 

(2)  Payouts  over  a  predetermined 
amount  (not  to  sxceed  $30.00)  shall  be 
verified  by  actual  examination  of  the 
inside  ticket. 

(3)  Wins  ovefla  specified  dollar 
amount  (not  to  fexceed  $10,000  for 
locations  with  i  nnual  keno  write  in 
excess  of  $5,00(1,000  and  $3,000  for  all 
other  locations)  shall  also  require  the 
following: 

(i)  Approval  (if  management 
personnel  indej  endent  of  the  keno 
department  evi(  ienced  by  their 
signature; 

(ii)  Examination  of  films  of  rabbit  ears 
prior  to  and  after  the  game  is  called  to 
determine  that  I  he  same  numbers  called 
were  not  left  up  from  the  prior  game  and 
to  verify  the  accuracy  of  the  draw  ticket; 

(iii)  If  necessary,  film  may  be 
developed  as  so  an  as  possible  after 
payouts; 

(iv)  Regradinj  of  the  inside  ticket  and 
comparison  of  h  oth  the  winning  ticket 
presented  for  pa  yment  and  the  inside 
ticket  to  the  restricted  copy  (machine 
copy,  microfilmi  videotape,  etc.); 

(v)  Procedure!  described  in  this 

I  je  documented  for  later 
reconciliation  by  the 
keno  audit  procoss  on  a  ball  check  form. 

(e)  A  cash  summary  report  (count 
sheet)  shall  be  p  -epared  for  the  end  of 
every  shift  whic  i  includes: 

(1)  Computation  of  cash  proceeds  for 
the  shift  by  bani;  (i.e.,  community  bank 
or  individual  wiiter  banks,  whichever  is 
applicable);  and 

(2)  Signatures  in  ink  of  two  employees 
who  have  verifi«d  the  cash  proceeds 
recorded  in  the  computation  in 
paragraph  (e)(1), 

(0  Statistics  sl^all  be  maintained  as 
follows: 


paragraph  shall 
verification  and 


(1)  Records  shall  be  maintained  which 
include  (for  each  game)  win,  write,  and 
win-to-write  hold  percentage  for: 

(i)  Each  shift; 
(ii)  Each  day; 
(iii)  Month-to-date;  and 
(iv)  Calendar  or  fiscal  year-to-date,  as 
applicable. 

(2)  Non-keno  management  shall 
review  keno  statistical  information  at 
least  on  a  monthly  basis  and  investigate 
any  large  or  unusual  statistical 
fluctuations. 

(3)  Such  investigations  shall  be 
documented  and  maintained. 

(4)  The  accounting  department  or 
someone  who  is  independent  of  the 
keno  writer  and  desk  person,  shall 
calculate  and  indicate  in  a  summary 
report  the  total  "write"  by  game  and 
shift,  total  "payout"  by  game  and  shift, 
and  the  "win/loss"  by  game  and  shift. 

(5)  At  a  minimum,  investigations  shall 
be  performed  for  statistical  percentage 
fluctuations  from  the  base  level  for  a 
month  in  excess  of  +/  -  3%.  The  base 
level  is  defined  as  the  gaming 
operations  win  percentage  for  the 
previous  business  year  or  the  previous 
12  months. 

(g)  Key  control  standards.  (1)  Keys  to 
locked  box  tickets  shall  be  maintained 
by  a  department  independent  of  the 
keno  function. 

(2)  The  master  panel,  which 
safeguards  the  wiring  that  controls  the 
sequence  of  the  game,  shall  be  locked  at 
all  times  to  prevent  unauthorized 
access.  Someone  independent  of  the 
Keno  department  is  required  to 
accompany  such  keys  to  the  Keno  area 
and  observe  repairs  or  refills  each  time 
locked  boxes  are  accessed. 

(3)  Master  panel  keys  shall  be 
maintained  by  a  department 
independent  of  the  keno  function. 

(4)  Microfilm  machine  keys  shall  be 
maintained  by  persormel  who  are 
independent  of  the  keno  writer 
function. 

(5)  Someone  independent  of  the  keno 
writer  function  (e.g.,  a  keno  supervisor 
who  doesn't  write  or  someone 
independent  of  keno)  shall  be  required 
to  observe  each  time  the  microfilm 
machine  is  accessed  by  keno  personnel. 

(6)  Keno  equipment  discussed  in  this 
section  shall  always  be  locked  when  not 
being  accessed. 

(7)  All  electrical  connections  shall  be 
wired  in  such  a  manner  so  as  to  prevent 
tampering. 

(8)  Duplicate  keys  to  the  above  areas 
shall  be  maintained  independently  of 
the  keno  department. 

(h)  Standards  for  keno  audit.  (1)  The 
accounting  department  shall  perform 
the  various  audit  functions  of  keno  and 
shall  include  verification  on  a  sample 


basis  at  least  once  a  week  of  the  total 
"write"  by  writer  and  shift  (from  inside 
tickets  for  microfilm  or  videotape 
system  or  from  locked  box  copies  for  a 
writing  machine  system),  the  total 
"payout"  by  writer  and  shift,  and  the 
"win/loss"  by  writer  and  shift. 

(2)  Audit  procedures  may  be 
performed  up  to  one  month  following 
the  transaction. 

(3)  Keno  audit  personnel  shall  total 
(or  "foot")  write  (either  inside  ticket  or 
restricted  copy)  and  payouts  (customer 
copy)  to  arrive  at  an  audited  win/loss  by 
shift. 

(4)  Keno  audit  personnel  shall  obtain 
an  audited  win/loss  for  each  bank  (i.e., 
individual  writer  or  community).  The 
keno  audit  function  is  independent  of 
the  keno  department  for  the  next  five 
standards. 

(5)  The  keno  receipts  (net  cash 
proceeds)  shall  be  compared  with  the 
audited  win/loss  by  keno  audit 
personnel. 

(6)  Major  cash  variances  (i.e.,  overages 
or  shortages  in  excess  of  $25.00)  noted 
in  the  comparison  in  paragraph  (h)(5)  of 
this  section  shall  be  investigated  on  a 
timely  basis. 

(7)  On  a  sample  basis  (for  at  least  one 
race  per  shift  or  ten  races  per  week) 
keno  audit  personnel  shall  perform  the 
following,  where  applicable: 

(i)  Regrade  winning  tickets  utilizing 
the  payout  schedule  and  draw  tickets 
and  compare  winning  tickets  (inside 
and  outside)  to  restricted  copies  (locked 
box  copy,  developed  microfilm, 
videotape,  etc.)  for  100%  of  all  winning 
tickets  of  $100.00  or  greater  and  25%  of 
all  winning  tickets  under  $100.00  for 
those  races  selected; 

(ii)  Either  review  sequential 
numbering  on  inside  tickets  (microfilm 
and  videotape  systems)  to  ensure  that 
tickets  have  not  been  destroyed  to  alter 
the  £unount  of  write,  or  compute  write 
from  developed  film  and  compare  to 
write  computed  from  inside  tickets; 

(iii)  Review  restricted  copies  for  blank 
tickets  and  proper  voiding  of  voids; 

(iv)  Ensure  the  majority  of  the  races  in 
the  sample  selected  contain  payouts  in 
excess  of  $100.00  but  less  than  the 
amount  established  for  the  independent 
verification  required  by  paragraph  (d) 
(3)  of  this  section. 

(8)  In  addition  to  the  audit  procedures 
in  paragraph  (h)(7)  of  this  section,  when 
a  keno  game  is  operated  by  one  person: 

(i)  At  least  25%  of  all  other  winning 
tickets  shall  be  regraded; 

(ii)  At  least  10%  of  all  tickets  shall  be 
traced  to  the  restricted  copy; 

(iii)  Film  of  rabbit  ears  shall  be 
randomly  compared  to  draw  tickets  for 
at  least  25%  of  the  races; 
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(9)  The  keno  audit  function  shall  be 
independent  of  the  keno  shift  being 
audited  when  performing  standards  in 
paragraphs  (h)(7)  (i),  (ii),  and  (iii)  of  this 
section. 

(10)  Draw  tickets  shall  be  compared  to 
rabbit  ears  film  for  at  least  five  races  per 
week  with  payouts  which  do  not  require 
draw  ticket  verification  independent  of 
the  keno  department.  (The  draw 
information  may  be  compared  to  the 
rabbit  ears  at  the  time  the  balls  are 
drawn  provided  it  is  done  without  the 
knowledge  of  keno  personnel  and  it  is 
subsequently  compared  to  the  keno 
draw  ticket.) 

(11)  Documentation  (e.g.,  logs, 
checklists,  etc.)  shall  be  maintained  and 
shall  evidence  the  performance  of  all 
keno  audit  procedures. 

(12)  Non-Keno  management  shall 
review  keno  audit  exceptions,  perform 
investigations  into  unresolved 
exceptions  and  document  results. 

(13)  Copies  of  all  Keno  tickets  and  the 
video  tape  of  the  rabbit  ears  shall  be 
maintained  for  at  least  seven  days. 

(i)  Standards  for  multi-race  keno 
tickets.  (1)  Procedures  shall  be 
established  to  notify  keno  personnel 
immediately  of  large  multi-race  winners 
to  ensure  compliance  with  the  standard 
in  paragraph  (d)(3)  of  this  section. 

(2)  Controls  shall  exist  to  ensure  that 
keno  personnel  are  aware  of  multi-race 
tickets  still  in  process  at  the  end  of  a 
shift. 

(j)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  that  are  at  least  at  the 
level  of  control  described  by  the 
standards  in  this  section  may  be 
acceptable. 

§  542.9    What  are  the  minimum  internal 
control  standards  for  computerized  keno? 

(a)  Game  play  standards.  (1)  The 
computerized  customer  ticket  shall 
include  the  date,  game  number,  ticket 
sequence  number,  station  number,  and 
conditioning  (including  multi-race  if 
applicable). 

(2)  Concurrently  with  the  generation 
of  the  ticket  the  information  on  the 
ticket  shall  be  recorded  on  a  restricted 
transaction  log  or  computer  storage 
media. 

(3)  Keno  personnel  shall  be  precluded 
from  access  to  the  restricted  transaction 
log  or  computer  storage  media. 

(4)  When  it  is  necessary  to  void  a 
ticket,  the  void  information  shall  be 
inputted  in  the  computer  and  the 
computer  shall  document  the 
appropriate  information  pertaining  to 
the  voided  wager  (e.g.,  void  slip  is 
issued  or  equivalent  documentation  is 
generated). 

(5)  Controls  shall  exist  to  prevent  the 
writing  and  voiding  of  tickets  after  a 


game  has  been  closed  and  after  the 
number  selection  process  for  that  game 
has  begun. 

(6)  The  controls  in  effect  for  tickets 
prepared  in  outstations  (if  applicable) 
shall  be  identical  to  those  in  effect  for 
the  primary  keno  game. 

(b)  The  following  standards  shall 
apply  if  a  rabbit  ear  system  is  utilized: 

(1)  A  camera  shall  be  utilized  to  film 
the  following  both  prior  to,  and 
subsequent  to,  the  calling  of  a  game: 

(i)  Empty  rabbit  ears; 
(ii)  Date  and  time; 
(iii)  Game  number;  and 
(iv)  Full  rabbit  ears. 

(2)  The  film  of  the  rabbit  ears  shall 
provide  a  legible  identification  of  the 
numbers  on  the  balls  drawn. 

(3)  Keno  personnel  shall  immediately 
input  the  selected  numbers  in  the 
computer  and  the  computer  shall 
document  the  date,  the  game  number, 
the  time  the  game  was  closed,  and  the 
numbers  drawm. 

(4)  A  gaming  operation  shall  establish 
and  comply  with  procedures  which 
prevent  unauthorized  access  to  keno 
balls  in  play. 

(5)  Back-up  keno  ball  inventories 
shall  be  secured  in  a  manner  to  prevent 
unauthorized  access. 

(6)  The  gaming  operation  shall 
establish  and  comply  with  procedures 
for  inspecting  new  keno  balls  put  into 
play  as  well  as  for  those  in  use. 

(c)  The  following  standards  shall 
apply  if  a  random  number  generator  is 
utilized: 

(1)  The  random  number  generator 
shall  be  linked  to  the  computer  system 
and  shall  directly  relay  the  numbers 
selected  into  the  computer  without 
manual  input. 

(2)  Keno  personnel  shall  be  precluded 
from  access  to  the  random  number 
generator. 

(d)  Winning  tickets  shall  be  verified 
and  paid  as  follows: 

(1)  The  sequence  number  of  tickets 
presented  for  pajmient  shall  be  inputted 
into  the  computer,  and  the  payment 
amount  generated  by  the  computer  shall 
be  given  to  the  patron. 

(2)  A  gaming  operation  shall  establish 
and  comply  with  procedures  to 
preclude  payment  on  tickets  previously 
presented  for  payment,  unclaimed 
winning  tickets  (sleepers)  after  a 
specified  period  of  time,  voided  tickets, 
and  tickets  which  have  not  been  issued 
yet. 

(3)  All  payouts  shall  be  supported  by 
the  customer  (computer-generated)  copy 
of  the  winning  ticket  (payout  amount  is 
indicated  on  the  customer  ticket  or  a 
payment  slip  is  issued). 

(4)  A  manual  report  or  other 
documentation  shall  be  produced  and 


maintained  documenting  any  payments 
made  on  tickets  which  are  not 
authorized  by  the  computer. 

(5)  Winning  tickets  over  a  specified 
dollar  amount  (not  to  exceed  $10,000  for 
locations  with  more  than  $5  million 
annual  keno  write  and  $3,000  for  all 
other  locations)  shall  also  require  the 
following: 

(i)  Approval  of  management 
personnel  independent  of  the  keno 
department,  evidenced  by  their 
signature; 

(ii)  Review  of  the  videotape  or 
development  of  the  film  of  the  rabbit 
ears  to  verify  the  legitimacy  of  the  draw 
and  the  accuracy  of  the  draw  ticket  (for 
rabbit  ear  systems  only); 

(iii)  Comparison  of  the  winning 
customer  copy  to  the  computer  reports; 

(iv)  Regrading  of  the  customer  copy 
using  the  payout  schedule  and  draw 
information;  and 

(v)  Documentation  and  maintenance 
of  the  procedures  in  this  paragraph. 

(6)  When  the  keno  game  is  operated 
by  one  person,  all  winning  tickets  in 
excess  of  an  amount  to  be  determined 
by  management  (not  to  exceed  $1,500) 
shall  be  reviewed  and  authorized  by 
someone  independent  of  the  keno 
department. 

(e)  Check  out  standards  at  the  end  of 
each  keno  shift.  For  each  writer  station, 
a  cash  summary  report  (count  sheet) 
shall  be  prepared  that  includes: 

(1)  Computation  of  net  cash  proceeds 
for  the  shift  and  the  cash  turned  in;  and 
(2)  Signatures  of  two  employees  who 
have  verified  the  net  cash  proceeds  for 
the  shift  and  the  cash  turned  in 

(f)  If  a  gaming  operation  offers 
promotional  payouts  and  awards,  the 
payout  form/documentation  shall 
include  the  following  information: 

(1)  Date  and  time; 

(2)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.); 

(3)  Type  of  promotion;  and 

(4)  Signature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction; 

(g)  Statistics  shall  be  maintained  as 
follows: 

(1)  Records  shall  be  maintained  which 
include  win  and  write  by  individual 
writer  for  each  day. 

(2)  Records  shall  be  maintained  which 
include  (for  each  licensed  game)  win, 
write,  and  win-to-write  hold  percentage 
for: 

(i)  Each  shift; 
(ii)  Each  day; 
(iii)  Month-to-date;  and 
(iv)  Year-to-date  or  fiscal  year-to-date 
as  applicable. 

(3)  Non-keno  manag-jment 
independent  from  the  keno  personnel 
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shall  review  keno  statistical  data  at  least 
on  a  monthly  basis  and  investigate  any 
large  or  unusi^al  statistical  variances. 

(4)  At  a  miiiimum,  investigations  shall 
be  perfoimed  ifor  statistical  percentage 
fluctuations  ffom  the  base  level  for  a 
month  in  excess  of  +/  -  3%.  The  base 
level  shall  be  defined  as  the  gaming 
operation's  win  percentage  for  the 
previous  business  year  or  the  previous 
12  months.     I 

(5)  Such  investigations  shall  be 
documented  ^d  maintained. 

(h)  System  security  standards.  (1)  All 
keys  (including  duplicates]  to  sensitive 
computer  hardware  in  the  keno  area 
shall  be  maintained  by  a  department 
independent  of  the  keno  function. 

(2)  Someonf  independent  of  the  keno 
department  shall  be  required  to 
accompany  such  keys  to  the  keno  area 
and  shall  observe  changes  or  repairs 
each  time  the  sensitive  areas  are 
accessed.        | 

operation  shall  comply 
ng  documentation 


(i)  A  gamin] 
with  the  folio 
standards 

(1)  Adequat 
pertinent  ken^ 
generated  by 


information  which 


documentation  of  all 
information  shall  be 
^  e  computer  system. 

(2)  This  dociumentation  shall  be 
restricted  to  authorized  personnel. 

(3)  The  documentation  shall  include, 
at  a  minimum! 

(i)  Ticket  information  (as  described  in 
paragraph  (a)(^)  of  this  section); 

(iij  Payout  information  (date.  time. 
Ucket  number,  amount,  etc.); 

(iii)  Game  information  (number,  ball 
draw.  time,  eti 

(iv)  E)aily  rei 
includes: 

(A)  Write: 

(B)  Payouts;  land 

(C)  Gross  reyenue  (win); 
(v)  System  exception  information. 

including: 

(A)  Voids;    | 
,     (B)  Late  payt;  and 

(C)  Appropriate  system  parameter 
information  (e  g..  changes  in  pay  tables, 
ball  draws,  pa;  routs  over  a 
predetermined  amount,  etc.);  and 

(vi)  Personnel  access  listing  which 
includes  at  least: 

(A)  Employee  name; 

(B)  Employee  identification  number; 
and 

(C)  Listing  of  functions  employee  can 
perform  or  eqi^ivalent  means  of 
identifying  same. 

(j)  Keno  audit  standards. 

(1)  The  keno  audit  function  shall  be 
independent  of  the  keno  department. 

(2)  At  least  a^ually.  keno  audit  shall 
foot  the  write  ^n  the  restricted  copy  of 
the  keno  transaction  reprort  for  a 
minimum  of  one  shift  and  compare  the 
total  to  the  tot^  as  docimiented  by  the 
computer. 


(3)  For  at  least  one  shift  every  other 
month  keno  audit  shall  perform  the 
following: 

(i)  Foot  the  customer  copy  of  the 
payouts  and  trace  the  total  to  the  payout 
report;  and 

(ii)  Regrade  at  least  1%  of  the  winning 
tickets  using  the  payout  schedule  and 
draw  ticket; 

(4)  Keno  audit  shall  perform  the 
following: 

(i)  For  a  minimum  of  five  games  per 
week,  compare  the  videotape/film  of  the 
rabbit  ears  to  the  computer  transaction 
summary; 

(ii)  Compare  net  cash  proceeds  to  the 
audited  win/loss  by  shift  and  investigate 
any  large  cash  overages  or  shortages 
(i.e.,  in  excess  of  $25.00); 

(iii)  Review  and  regrade  all  wiiming 
tickets  greater  than  or  equal  to  $1,500. 
including  all  forms  which  document 
that  proper  authorizations  and 
verifications  were  obtained  and 
performed; 

(iv)  Review  the  documentation  for 
payout  adjustments  made  outside  the 
computer  and  investigate  large  and 
frequent  payments; 

(v)  Review  personnel  access  listing  for 
inappropriate  functions  an  employee 
can  perform; 

(vi)  Review  system  exception 
information  on  a  daily  basis  for 
propriety  of  transactions  and  unusual 
occurrences  including  changes  to  the 
personnel  access  listing; 

(vii)  If  a  random  number  generator  is 
used,  then  at  least  weekly  review  the 
numerical  frequency  distribution  for 
potential  patterns;  and 

(viii)  Investigate  and  document  results 
of  all  noted  improper  transactions  or 
imusual  occurrences. 

(5)  When  the  keno  game  is  operated 
by  one  person: 

(i)  The  customer  copies  of  all  winning 
tickets  in  excess  of  $100  and  at  least  5% 
of  all  other  winning  tickets  shall  be 
regraded  and  traced  to  the  computer 
payout  report; 

(ii)  The  videotape/film  of  rabbit  ears 
shall  be  randomly  compared  to  the 
computer  game  information  report  for  at 
least  10%  of  the  games  during  the  shift; 

(iii)  Keno  audit  personnel  ^all 
review  winning  tickets  for  proper 
authorization  pursuant  to  paragraph  (d) 
(6)  of  this  section. 

(6)  In  the  event  any  person  performs 
the  writer  and  deskman  functions  on  the 
same  shift,  the  procedures  described  in 
paragraphs  (j)(5)  (i)  and  (ii)  of  this 
section  (using  the  sample  sizes 
indicated)  shall  be  performed  on  tickets 
written  by  that  person. 

(7)  Docimientation  (e.g.,  a  log, 
checklist,  etc.)  which  evidences  the 
performance  of  all  keno  audit 
procedures  shall  be  maintained. 


(8)  Non-keno  management  shall 
review  keno  audit  exceptions,  and 
perform  and  document  investigations 
into  unresolved  exceptions. 

(9)  When  a  multi-game  ticket  is  part 
of  the  sample  in  paragraphs  (j)(3)(ii), 
(j)(5)  (i)  and  (j)(6)  of  this  section,  the 
procedures  may  be  performed  for  10 
games  or  10%  of  the  games  won, 
whichever  is  greater. 

(k)  Access  to  the  computer  system 
shall  be  adequately  restricted  (i.e.. 
passwords  are  changed  at  least 
quarterly,  access  to  computer  hardware 
is  physically  restricted,  etc.). 

(1)  There  shall  be  effective 
maintenance  planned  to  service  keno 
equipment,  including  computer 
program  updates,  hardware  servicing, 
and  keno  ball  selection  equipment  (e.g., 
service  contract  with  lessor). 

(m)  Keno  equipment  maintenance 
(excluding  keno  balls)  shall  be 
independent  of  the  operation  of  the 
keno  game. 

(n)  Keno  maintenance  shall  report 
irregularities  to  management  personnel 
independent  of  keno. 

(0)  All  documents,  including 
computer  storage  media  discussed  in 
this  section  shall  be  retained  for  five  (5) 
years  except  for  the  following  which 
shall  be  retained  for  at  least  seven  (7) 
days: 

(1)  Videotape  of  rabbit  ears; 

(2)  All  copies  of  wiiming  keno  tickets 
of  less  than  $1,500.00;  and 

(3)  The  information  required  in 
paragraph  (i)  (3)  of  this  section. 

(p)  Procedures  shall  be  established  to 
notify  keno  personnel  immediately  of 
large  multi-race  winners  to  ensure 
compliance  with  standards  in 
paragraphs  (d)(5)  (i)  through  (v). 
Procedures  shall  be  established  to 
ensure  that  keno  personnel  are  aware  of 
multi-race  tickets  still  in  process  at  the 
end  of  a  shift. 

(q)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  will  be 
acceptable. 

§  542.1 0    What  an  the  minimum  internal 
control  standards  for  parl-mutuel 
wagering? 

(a)  Betting  ticket  and  equipment 
standards.  (1)  All  pari-mutuel  wagers 
shall  be  transacted  through  the  pari- 
mutuel  satellite  system,  hi  case  of 
computer  failure  between  the  pari- 
mutuel  book  and  the  hub,  no  tickets     - 
shall  be  manually  written. 

(2)  Whenever  a  betting  station  is 
opened  for  wagering  or  turned  over  to 
a  new  writer/cashier,  the  writer/cashier 
shall  sign  on  and  the  computer  shall 
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"document  gaming  operation  name, 
station  number,  the  writer/cashier 
identifier,  and  the  date  and  time. 

(3)  A  betting  ticket  shall  consist  of  at 
least  three  parts: 

(i)  An  original  which  shall  be 
transacted  and  issued  through  a  printer 
and  given  to  the  patron; 

(ii)  A  copy  which  shall  be  recorded 
concurrently  with  the  generation  of  the 
original  ticket  either  on  paper  or  other 
storage  media  (e.g.,  tape  or  diskette); 

(iii)  A  restricted  copy  which  shall  not 
be  accessible  to  book  employees;  and 

(iv)  For  automated  systems  the  second 
copy  referred  to  in  paragraph  (a)(3)(ii) 
and  the  restricted  copy  referred  to  in 
paragraph  (a)(3)(iii)  may  be  retained 
within  the  automated  system. 

(4)  Upon  accepting  a  wager,  the 
betting  ticket  which  is  created  shall 
contain  the  following: 

(i)  An  alpha-numeric  ticket  number 
(the  alpha-numeric  need  not  be  used  if 
the  numeric  series  is  not  used  during 
the  business  year); 

(ii)  Gaming  operation  name  and 
station  number; 

(iii)  Race  track,  race  number,  horse 
identification  or  event  identification,  as 
applicable; 

(iv)  Type  of  bet(s),  each  bet  amount, 
total  number  of  bets,  and  total  take;  and 

(v)  Date  and  time. 

(5)  All  tickets  shall  be  considered 
final  at  post  time. 

(6)  If  a  book  voids  a  betting  ticket 
written  prior  to  post  time: 

(i)  A  void  designation  shall  be 
immediately  branded  by  the  computer 
on  the  ticket; 

(ii)  All  voids  shall  be  signed  by  the 
writer/cashier  and  the  supervisor  at  the 
time  of  the  void;  and 

(iii)  A  ticket  may  be  voided  manually 
by  inputting  the  ticket  sequence  number 
and  immediately  writing/ stamping  a 
void  designation  on  the  original  ticket. 

(7)  Future  wagers  shall  be  accepted 
and  processed  in  the  same  maimer  as 
regular  wagers. 

fb)  Payout  standards.  (1)  Prior  to 
making  payment  on  a  ticket  the  writer/ 
cashier  shall  input  the  ticket  for 
verification  and  payment  authorization. 

(2)  The  system  shall  brand  the  ticket 
with  a  paid  designation,  the  amount  of 
payment  and  date,  or  if  a  writer/cashier 
manually  inputs  the  ticket  sequence 
number  into  the  computer,  the  writer/ 
cashier  shall  immediately  date  stamp 
and  write/stamp  a  paid  designation  on 
the  patron's  ticket. 

(3)  The  computer  shall  be  incapable  of 
authorizing  payment  on  a  ticket  which 
has  been  previously  paid,  a  voided 
ticket,  a  losing  ticket,  or  an  unissued 
ticket. 

(4)  In  case  of  computer  failure,  tickets 
may  be  paid.  In  those  instances  where 


system  failure  has  occurred  and  tickets 
are  manually  paid,  a  log  shall  be 
maintained  which  includes: 

(i)  Date  and  time  of  system  failure; 

(ii)  Reason  for  failure;  and 

(iii)  Date  and  time  system  is  restored. 

(5)  A  log  for  all  manually  paid  tickets 
shall  be  maintained  which  shall 
include: 

(i)  An  alpha-numeric  ticket  number 
(the  alpha-numeric  need  not  be  used  if 
the  numeric  series  is  not  used  during 
the  business  year); 

(ii)  Gaming  operation  name  and 
station  number; 

(iii)  Racetrack,  race  number,  runner 
identification  or  event  identification,  as 
applicable; 

liv)  Type  of  bet(s),  each  bet  amount, 
total  number  of  bets  and  total  take;  and 

(v)  Date  and  time. 

(6)  All  manually  paid  tickets  shall  be 
entered  into  the  computer  system  as 
soon  as  possible  to  verify  the  accuracy 
of  the  payout  (this  does  not  apply  to 
purged,  unpaid  winning  tickets).  All 
manually  paid  tickets  shall  be  regraded 
as  part  of  the  end-of-day  audit  process 
should  the  computer  system  be 
inoperative. 

(c)  Checkout  standards.  (1)  Whenever 
the  betting  station  is"closed  or  the 
writer/cashier  is  replaced,  the  writer/ 
cashier  shall  sign  off  and  the  computer 
shall  document  the  gaming  operation 
name,  station  number,  the  writer/ 
cashier  identifier,  the  date  and  time,  and 
cash  balance. 

(2)  For  each  writer/cashier  station  a 
summary  report  shall  be  completed  at 
the  conclusion  of  each  shift  including: 

(i)  Computation  of  cash  turned  in  for 
the  shift;  and 

(ii)  Signatures  of  two  employees  who 
have  verified  the  cash  turned  in  for  the 
shift. 

(d)  Pari-mutuel  book  employees  shall 
be  prohibited  from  wagering  on  race 
events  while  on  duty,  including  during 
break  periods  and  from  wagering  on 
race  events  occurring  while  the 
employee  is  on  duty. 

(e)  Computer  reports  standards.  (1) 
Adequate  documentation  of  all 
pertinent  pari-mutuel  information  shall 
be  generated  by  the  computer  system. 

(2)  This  documentation  shall  be 
restricted  to  authorized  personnel. 

(3)  The  documentation  shall  be 
created  daily  and  shall  include,  but  is 
not  limited  to: 

(i)  Ticket/voucher  number; 

(ii)  Date/time  of  transaction; 

(iii)  Type  of  wager; 

(iv)  Horse  identification  or  event 
identification; 

(v)  Amount  of  wagers  (by  ticket, 
writer/SAM,  track/event,  and  total); 

(vi)  Amount  of  payouts  (by  ticket, 
writer/SAM,  track/event,  and  total); 


(vii)  Tickets  refunded  (by  ticket, 
writer,  track/event,  and  total); 

(viii)  Unpaid  winners/vouchers 
("outs")  (by  ticket/voucher,  track/event, 
and  total); 

(ix)  Voucher  sales/payments  (by 
ticket,  wTiter/SAM,  and  track/event); 

(x)  Voids  (by  ticket,  writer,  and  total); 

(xi)  Future  wagers  (by  ticket,  date  of 
event,  total  by  day,  and  total  at  the  time 
of  revenue  recognition); 

(xii)  Results  (winners  and  payout 
data); 

(xiii)  Breakage  data  (by  race  and  track/ 
event); 

(xiv)  Commission  data  (by  race  and 
track/event);  and 

(xv)  Purged  data  (by  ticket  and  total). 

(4)  The  system  shall  generate  the 
following  reports: 

(i)  A  daily  reconciliation  report  that 
summarizes  totals  by  track/event, 
including  write,  the  day's  winning 
ticket  total,  total  commission  and 
breakage  due  the  gaming  operation,  and 
net  funds  transferred  to  or  from  the 
gaming  operation's  bank  account; 

(ii)  An  exception  report  that  contains 
a  listing  of  all  system  functions  and 
overrides  not  involved  in  the  actual 
wTiting  or  cashing  of  tickets,  including 
sign-on/off,  voids,  and  manually  input 
paid  tickets;  and 

(iii)  A  purged  ticket  report  that 
contains  a  listing  of  ticket  numbers, 
description,  ticket  cost  and  value,  and 
date  purged. 

(f)  A  gaming  operation  shall  perform 
the  following  accounting  and  auditing 
functions: 

(1)  The  pari-mutuel  audit  shall  be 
conducted  by  someone  independent  of 
the  race,  sports,  and  pari-mutuel 
operations. 

(2)  Docimientation  shall  be 
maintained  evidencing  the  performance 
of  all  pari-mutuel  accounting  and 
auditing  procedures. 

(3)  An  accounting  employee  shall 
examine  the  daily  reconciliation  report, 
compare  it  to  the  revenue  summary 
produced  by  the  system,  and  recalculate 
the  net  amount  due  to  or  from  the 
systems  operator.  An  accounting 
employee  shall  reconcile  transfers  with 
the  bank  statements  on  a  monthly  basis. 

(4)  The  auditor  shall  verify  daily  cash 
turn-in  by  comparing  actual  cash  turned 
in  to  cash  turn-in  per  pari-mutuel 
reports  (Beginning  balance,  (+)  fills 
(draws),  (+)  net  write  (sold  less  voids), 

( - )  payouts  (net  of  IRS  withholding), 
( - )  moneybacks  (paids),  (=)  cash  turn- 
in). 

(5)  For  one  track/event  per  day,  the 
auditor  shall  verify  commissions  per  the 
daily  reconciliation  report  by 
recalculating  track/event  commissions. 

(6)  For  the  track/event  selected  above, 
the  auditor  shall  verify  daily  transfers 
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due  to/from  tl^  systems  operator  by 
recalculating  the  deposits  (Net  sales,  (■»■] 
negative  breal^ge,  ( - )  commissions, 
( - )  positive  breakage,  ( - )  accrual  pays, 
(=)  deposit). 

(7)  An  accounting  employee  shall 
produce  a  gro^  revenue  recap  report  to 
calculate  gros9  revenue  on  a  daily  and 
month-to-date  basis,  including  the 
following  totals: 

(i)  Commission; 

(ii)  Positive  breakage; 

(iii)  Negative  breakage; 

(iv)  Track/event  fees; 

(v)  Track/event  fee  rebates;  and 

(vi)  Purged  tickets. 

(8)  Track/ev^nt  fees  and  track/event 
fee  rebates  shall  be  traced  to  the 
invoices  received  from  the  systems 
operator.         i 

(9)  All  winning  tickets  and  vouchers 
from  the  SAM%  shall  be  removed  on  a 
daily  basis  by  $n  accounting  employee. 

(10)  SAM's  winning  tickets  and 
vouchers  shalljbe  immediately  deUvered 
to  the  accoimting  department. 

(11)  The  auditor  shall  perform  the 
following  procedures: 

(i)  For  one  SAM  per  day,  foot  the 
winning  tickets  and  vouchers  deposited 
and  trace  to  th^  totals  of  SAM  activity 
produced  by  the  system; 

(ii)  Foot  the  listing  of  cashed  vouchers 
and  trace  to  th^  totals  produced  by  the 
system; 

(iii)  Review  all  exceptions  for 
propriety  of  tr^sactions  and  unusual 
occurrences; 

(iv)  Review  !  Jl  voids  for  propriety; 

(v)  For  one  qay  per  week,  verify  the 
results  as  produced  by  the  system  to  the 
results  provided  by  an  independent 
source;  i 

(vi)  For  one  oay  per  week,  regrade  1% 
of  paid  (cashed)  tickets  to  ensure 
accxiracy  and  propriety;  and 

(vii)  When  applicable,  reconcile  the 
daily  totals  of  future  tickets  written  to 
the  totals  prodiiced  by  the  system  for 
both  unearned  and  earned  take,  and 
review  the  reports  to  ascertain  that 
future  wagers  4re  properly  included  on 
the  day  of  the  tvent. 

(12)  At  least  annually  the  auditor 
shall  perform  the  following: 

(i)  Foot  the  ^f  agers  for  one  day  and 
trace  to  the  totil  produced  by  the 
system;  and 

(ii)  Foot  the  Customer  copy  of  paid 
tickets  for  one  day  and  trace  to  the  total 
produced  by  the  system. 

(13)  At  least  one  day  per  quarter,  the 
auditor  shall  recalculate  and  verify  the 
change  in  the  impaid  wiimers  to  the 
total  purged  tidkets. 

(g)  For  any  computer  applications 
utilized,  alternate  documentation  and/or 
procedures  wh|ch  provide  at  least  the 
level  of  contro!  described  by  the 


standards  in  this  section  will  be 
acceptable. 

S  542.1 1    What  are  the  minimum  Internal 
control  standarcto  for  tabie  games? 

(a)  Where  a  standard  in  this  section 
requires  a  minimum  of  three  employees 
to  perform  a  function  or  be  present 
during  one.  Tier  A  and  B  gaming 
operations  may  require  only  two 
employees  to  be  present. 

(b)  If  a  gaming  operation  allows 
marker  credit  play  (exclusive  of  rim 
credit  and  call  bets),  the  following 
standards  shall  apply: 

(1)  A  marker  system  shall  allow  for 
credit  to  be  both  issued  and  repaid  in 
the  pit.  A  name  credit  system  shall 
allow  for  the  issuance  of  credit  without 
using  markers. 

(2)  Prior  to  the  issuance  of  gaming 
credit  to  a  player,  the  employee 
extending  the  credit  shall  contact  the 
cashier  or  other  independent  source  to 
determine  if  the  player's  credit  limit  has 
been  properly  established  and  there  is 
sufficient  remaining  credit  available  for 
the  advance. 

(3)  Proper  authorization  of  credit 
extension  in  excess  of  the  previously 
established  Umit  shall  be  documented. 

(4)  The  amoimt  of  credit  extended 
shall  be  communicated  to  the  cage  or 
another  independent  source  and  the 
amount  dociunented  within  a 
reasonable  time  subsequent  to  each 
issuance. 

(5)  The  marker  form  shall  be  prepared 
in  at  least  triplicate  form  (triplicate  form 
being  defined  as  three  parts  performing 
the  functions  delineated  in  the  standard 
in  paragraph  (b)(6)  of  this  section),  with 
a  preprinted  or  concurrently-printed 
marker  number,  and  utilized  in 
numerical  sequence  (This  requirement 
shall  not  preclude  the  distribution  of 
batches  of  markers  to  various  pits.). 

(6)  At  least  three  parts  of  each 
separately  numbered  marker  form  shall 
be  utilized  as  follows: 

(i)  Original  shall  be  maintained  in  the 
pit  until  settled  or  transferred  to  the 
cage; 

(ii)  Payment  slip  shall  be  maintained 
in  the  pit  until  the  marker  is  settled  or 
transferred  to  the  cage.  If  paid  in  the  pit, 
the  slip  shall  be  inserted  in  the  table 
drop  box.  If  not  paid,  the  slip  shall  be 
transferred  to  the  cage  with  the  original; 

(iii)  Issue  slip  shall  be  inserted  into 
the  appropriate  table  drop  box  when 
credit  is  extended  or  when  the  player 
has  signed  the  original. 

(7)  When  marker  docmnentation  (e.g., 
issue  slip  and  payment  slip)  is  inserted 
in  the  drop  box,  such  action  shall  be 
performed  by  the  dealer  or  boxman  at 
the  table. 

(8)  A  record  shall  be  maintained 
which  details  the  following  (e.g.,  master 


credit  record  retained  at  the  pit  " 

podium): 

(i)  The  signature  or  initials  of  the 
individual(s)  approving  the  extension  of 
credit  (unless  such  information  is 
contained  elsewhere  for  each  issuance); 

(ii)  The  legible  name  of  the  individual 
receiving  the  credit; 

(iii)  The  date  and  shift  of  granting  the 
credit; 

(iv)  The  table  on  which  the  credit  was 
extended; 

(v)  The  amount  of  credit  issued; 

(vi)  The  marker  number; 

(vii)  The  amount  of  credit  remaining 
after  each  issuance  or  the  total  credit 
available  for  all  issuances; 

(viii)  The  amount  of  payment  received 
and  nature  of  settlement  (e.g.,  credit  slip 
number,  cash,  chips,  etc.);  and 

(ix)  The  signature  or  initials  of  the 
individual  receiving  payment/ 
settlement. 

(9)  The  forms  required  in  paragraphs 
(b)  (5),  (6),  and  (8)  of  this  section  shall 
be  safeguarded,  and  adequate 
procedures  shall  be  employed  to  control 
the  distribution,  use,  and  access  to  these 
forms. 

(10)  All  credit  extensions  shall  be 
initially  evidenced  by  lammer  buttons 
which  shall  be  displayed  on  the  table  in 
public  view  and  placed  there  by 
supervisory  personnel. 

(11)  Marker  preparation  shall  be 
initiated  and  other  records  updated 
within  approximately  one  hand  of  piay 
following  the  initial  issuance  of  credit  to 
the  player. 

(12)  Lammer  buttons  shall  be  removed 
only  by  the  dealer  or  boxman  employed 
at  the  table  upon  completion  of  a  marker 
transaction. 

(13)  The  original  marker  shall  contain 
at  least  the  following  information: 
marker  number,  player's  name  and 
signature,  date,  and  amoimt  of  credit 
issued. 

(14)  The  issue  slip  or  stub  shall 
include  the  same  marker  number  as  the 
original,  the  table  number,  date  and 
time  of  issuance,  and  amount  of  credit 
issued.  The  issue  slip  or  stub  shall  also 
include  the  signatiue  of  the  individual 
extending  the  credit,  and  the  signature 
or  initials  of  the  dealer  or  boxman  at  the 
applicable  table,  unless  this  information 
is  included  on  another  document 
verifying  the  issued  marker. 

(15)  The  payment  slip  shall  include 
the  same  marker  number  as  the  original. 
When  the  marker  is  paid  in  full  in  the 
pit,  it  shall  also  include  the  table 
number  where  paid,  date  and  time  of 
payment,  nature  of  settlement  (cash, 
chips,  etc.)  and  amount  of  payment.  The 
payment  slip  shall  also  include  the 
signature  of  a  pit  supervisor 
acknowledging  payment,  and  the 
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signature  or  initials  of  the  dealer  or 
boxman  receiving  payment,  unless  this 
information  is  included  on  another 
document  verifying  the  payment  of  the 
marker. 

(16)  When  partial  payments  are  made 
in  the  pit,  a  new  marker  shall  be 
completed  reflecting  the  remaining 
balance  and  the  marker  number  of  the 
marker  originally  issued. 

(17)  When  partial  payments  are  made 
in  the  pit,  the  payment  slip  of  the 
marker  which  was  originally  issued 
shall  be  properly  cross-referenced  to  the 
new  marker  number,  completed  with  all 
information  required  by  paragraph  (b) 
(16)  of  this  section,  and  inserted  into  the 
drop  box. 

(18)  The  cashier's  cage  or  another 
independent  source  shall  be  notified 
when  payments  (full  or  partial)  are 
made  in  the  pit  so  that  cage  records  can 
be  updated  for  such  transactions. 
Notification  shall  be  made  no  later  than 
when  the  patron's  play  is  completed  or 
at  shift  end,  whichever  is  earlier. 

(19)  The  Tribe  shall  implement 
appropriate  controls  for  purpose  of 
security  and  integrity.  The  Tribe  shall 
establish  and  comply  with  procedures 
for  collecting  and  recording  checks 
returned  to  the  gaming  operation  after 
deposit  which  include  re-deposit 
procedures.  These  procedures  shall 
provide  for  notification  of  cage/credit 
departments  and  custodianship  of 
returned  checks. 

(20)  All  portions  of  markers,  both 
issued  and  unissued,  shall  be 
safeguarded  and  procedures  shall  be 
employed  to  control  the  distribution, 
use  and  access  to  the  forms. 

(21)  An  investigation  shall  be 
performed  to  determine  the  cause  and 
responsibility  for  loss  whenever  marker 
forms,  or  any  part  thereof,  are  missing. 
The  result  of  the  investigation  shall  be 
documented  and  maintained  for 
inspection. 

(22)  When  markers  are  transferred  to 
the  cage,  marker  transfer  forms  or 
marker  credit  slips  (or  similar 
documentation)  shall  be  utilized  and 
such  docimients  shall  include,  at  a 
minimum,  the  date,  time,  shift,  marker 
number(s),  table  number(s),  amount  of 
each  marker,  the  total  amount 
transferred,  signature  of  pit  supervisor 
releasing  instruments  from  the  pit,  and 
the  signature  of  cashier  verifying  receipt 
of  instruments  at  the  cage. 

(23)  All  markers  shall  be  transferred 
to  the  cage  within  24  hours  of  issuance. 

(24)  Markers  shall  be  transported  to 
the  cashier's  cage  by  an  individual  who 
is  independent  of  the  marker  issuance 
and  payment  functions  (pit  clerks  may 
perform  this  function). 


(c)  The  following  standards  shall 
apply  if  personal  checks  or  other  name 
credit  instruments  are  accepted  in  the 
pit: 

(1)  Prior  to  accepting  a  name  credit 
instrument,  the  employee  extending  the 
credit  shall  contact  the  cashier  or 
another  independent  source  to 
determine  if  the  player's  credit  limit  has 
been  properly  established  and  the 
remaining  credit  available  is  sufficient 
for  the  advance. 

(2)  All  name  credit  instruments  shall 
be  transferred  to  the  cashier's  cage 
(utilizing  a  two-part  order  for  credit) 
immediately  following  the  acceptance  of 
the  instrument  and  issuance  of  chips  (If 
name  credit  instruments  are  transported 
accompanied  by  a  credit  slip,  an  order 
for  credit  is  not  required). 

(3)  The  order  for  credit  (if  applicable) 
and  the  credit  slip  shall  include  the 
patron's  name,  amount  of  the  credit 
instrument,  the  date,  time,  shift,  table 
number,  signature  of  pit  supervisor 
releasing  instrument  from  pit,  and  the 
signature  of  cashier  verifying  receipt  of 
instrument  at  the  cage. 

(4)  The  procedures  for  transacting 
table  credits  at  standards  in  paragraphs 
(b)(16)  through  (f)(23)  of  this  sectitm 
shall  be  strictly  adhered  to. 

(5)  The  acceptance  of  payments  in  the 
pit  for  name  credit  instnunents  shall  be 
prohibited. 

(d)  The  following  standards  shall 
apply  if  call  bets  are  accepted  in  the  pit: 

(1)  A  call  bet  shall  be  evidenced  by 
the  placement  of  a  lammer  button, 
chips,  or  other  identifiable  designation 
in  an  amount  equal  to  that  of  the  wager 
in  a  specific  location  on  the  table. 

(2)  The  placement  of  the  lammer 
button,  chips,  or  other  identifiable 
designation  shall  be  performed  by 
supervisory/boxmen  personnel.  The 
placement  may  be  performed  by  a  dealer 
only  if  the  supervisor  physically 
observes  and  gives  specific 
authorization. 

(3)  The  call  bet  shall  be  settled  at  the 
end  of  each  hand  of  play  by  the 
preparation  of  a  marker,  repayment  of 
the  credit  extended,  or  the  payoff  of  the 
winning  wager.  Call  bets  extending 
beyond  one  hand  of  play  shall  be 
prohibited. 

(4)  The  removal  of  the  lammer  button, 
chips,  or  other  identifiable  designation 
shall  be  performed  by  the  dealer/ 
boxman  upon  completion  of  the  call  bet 
transaction. 

(e)  The  following  standards  shall 
apply  if  rim  credit  is  extended  in  the  pit: 

(1)  Rim  credit  shall  be  evidenced  by 
the  issuance  of  chips  to  be  placed  in  a 
neutral  zone  on  the  table  and  then 
extended  to  the  patron  for  the  patron  to 
wager,  or  to  the  dealer  to  wager  for  the 


patron,  and  by  the  placement  of  a 
lammer  button  or  other  identifiable 
designation  in  an  amount  equal  to  that 
of  the  chips  extended. 

(2)  Rim  credit  shall  be  recorded  on 
player  cards,  or  similarly  used 
documents,  which  shall  be: 

(i)  Prenumbered  or  concurrently 
numbered  and  accounted  for  by  a 
department  independent  of  the  pit; 

(ii)  For  all  extensions  and  subsequent 
repayments,  evidenced  by  the  initials  or 
signatures  of  a  supervisor  and  the  dealer 
attesting  to  the  Validity  of  each  credit 
extension  and  repayment; 

(iii)  An  indication  of  the  settlement 
method  (e.g.,  serial  number  of  marker 
issued,  chips,  cash); 

(iv)  Settled  no  later  than  when  the 
patron  leaves  the  table  at  which  the  card 
is  prepared; 

(v)  Transferred  to  the  accounting 
department  on  a  daily  basis; 

ivi)  Reconciled  with  other  forms 
utilized  to  control  the  issuance  of  pit 
credit  (e.g..  master  credit  records,  table 
cards). 

(f)  If  foreign  currency  is  accepted  in 
the  pit,  the  following  standards  shall 
apply: 

(1)  Foreign  currency  transactions  shall 
be  authorized  by  a  pit  supervisor/ 
boxman  who  completes  a  foreign 
currency  exchange  form  prior  to  the 
exchange  for  chips  or  tokens; 

(2)  Foreign  currency  exchange  forms 
include  the  country  of  origin,  total  face 
value,  amount  of  chips/token  extended 
(i.e.,  conversion  amount),  signature  of 
supervisor/boxman,  and  the  dealer 
completing  the  transaction; 

(3)  Foreign  currency  exchange  forms 
and  the  foreign  currency  shall  be 
inserted  in  the  drop  box  by  the  dealer. 

(g)  Fill  and  credit  standards.  (1)  Fill 
slips  and  credit  slips  shall  be  in  at  least 
triplicate  form,  in  a  continuous 
numerical  series,  and  prenumbered  and 
concurrently  numbered  in  a  form 
utilizing  the  alphabet  and  only  in  one 
series  at  a  time.  The  alphabet  need  not 
be  used  if  the  numerical  series  is  not 
repeated  diuing  the  business  year. 

(2)  Unissued  and  issued  fill/credit 
slips  shall  be  safeguarded  and  adequate 
procedures  shall  be  employed  in  the 
distribution,  use  and  control  of  same. 
Personnel  from  the  cashier  or  pit 
departments  shall  have  no  access  to  the 
locked  box  copies  of  the  fill,  credit  slips. 

(3)  When  a  fill/credit  slip  is  voided, 
the  cashier  shall  clearly  mark  "void" 
across  the  face  of  the  original  and  first 
copy,  the  cashier  and  one  other  person 
independent  of  the  transactions  shall 
sign  both  the  original  and  first  copy,  and 
shall  submit  them  to  the  accounting 
department  for  retention  and 
accountability. 
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(4)  Fill  trarsactions  shall  be 
authorized  b]  a  pit  supervisor  prior  to 
the  issuance  )f  fill  slips  and  transfer  of 
chips,  tokens  or  monetary  equivalents. 
The  fill  reque  st  shall  be  communicated 
to  the  cage  w  lere  the  fill  slip  is  printed. 

(5)  At  least  three  parts  of  each  fill  slip 
shall  be  utilis  ed  as  follows: 

(i)  One  par  shall  be  transported  to  the 
pit  with  the  f  11  and,  after  the 
appropriate  s  gnatures  are  obtained, 
deposited  in  able  drop  box; 

(ii)  One  pait  shall  be  retained  in  the 
cage  for  recor  ciliation  of  cashier  bank; 
and 

(iii)  One  part  shall  be  retained  intact 
by  the  locked  machine  in  a  continuous 
unbroken  fori  i. 

(6)  For  Tier  C  gaming  operations,  the 
part  of  the  fill  slip  that  is  placed  in  the 
drop  box  shall  be  of  a  different  color  for 
fills  than  for  c  redits,  unless  the  type  of 
transaction  is  clearly  distinguishable  in 
another  manr  er  (the  checking  of  a  box 
on  the  form  si  lall  not  be  a  clearly 
distinguishab  e  indicator). 

(7)  The  tabh  number,  shift,  and 
amount  of  fill  by  denomination  and  in 
total  shall  be  loted  on  all  copies  of  the 
fill  slip.  The  correct  date  and  time  shall 
be  indicated  en  at  least  two  copies. 

(8)  All  fills  shall  be  carried  from  the 
cashier's  cage  by  an  individual  who  is 
independent  of  the  cage  or  pit. 

(9)  The  fill  slip  shall  be  signed  by  at 
least  the  folio  ving  individuals  (as  an 
indication  that  each  has  counted  the 
amount  of  the  fill  and  the  amount  agrees 
.with  the  fill  s  ip):' 

(i)  Cashier  \  /no  prepared  the  fill  slip 
and  issued  thi  \  chips,  tokens,  or 
monetary  equ  valent; 

(iij  Runner  ivho  carried  the  chips, 
tokens,  or  monetary  equivalents  from 
the  cage  to  th(  pit; 

(iii)  Dealer  who  received  the  chips, 
tokens,  or  monetary  equivalents  at  the 
gaming  table;  uid 

(iv)  Pit  supervisor  who  supervised  the 
fill  transaction. 

(10)  Fills  shall  be  either  broken  down 
or  verified  by  he  dealer  in  public  view 
before  the  dea  ler  places  the  fill  in  the 
table  tray. 

(11)  All  fill  slips  requesting  chips  or 
money  shall  bs  prepared  at  the  time  a 
fill  is  made. 

(12)  A  copy  of  the  fill  slip  shall  then 
be  deposited  i  nto  the  drop  box  on  the 
table  by  the  doaler,  where  it  shall  appear 
in  the  soft  cou  nt  room  with  the  cash 
receipts  for  th  3  shift. 

(13)  When  table  credits  are  transacted, 
a  two-part  ord  er  for  credit  shall  be 
prepared  by  the  pit  supervisor  for 
transferring  cMps,  tokens,  or  monetary 
equivalents  from  the  pit  to  the  cashier 
area  or  other  s  ecure  area  of 
accountability. 


(14)  The  duplicate  copy  of  an  order 
for  credit  shall  be  retained  in  the  pit  to 
check  the  credit  slip  for  proper  entries 
and  to  document  the  total  amount  of 
chips,  tokens,  and  monetary  equivalents 
removed  from  the  table. 

(15)  At  least  three  parts  of  each  credit 
slip  shall  be  utilized  as  follows: 

fi)  One  part  shall  be  retained  in  the 
cage  for  reconciliation  of  the  cashier 
bank; 

(ii)  One  part  shall  be  transported  to 
the  pit  by  the  runner  who  transports 
chips,  tokens,  markers,  or  monetary 
equivalents  from  the  pit  to  the  cage,  and 
after  the  appropriate  signatures  are 
obtained,  deposited  in  the  table  drop 
box; 

(iii)  One  part  shall  be  retained  by  the 
locked  machine  intact  in  a  continuous 
unbroken  form. 

(iv)  However,  if  chips,  tokens  and 
monetary  equivalents  are  transported 
accompanied  by  a  credit  slip,  an  order 
for  credit  shall  not  be  required. 

(16)  The  table  number,  shift,  and  the 
amount  of  credit  by  denomination  and 
in  total  shall  be  noted  on  all  copies  of 
the  credit  slip.  The  correct  date  and 
time  shall  be  indicated  on  at  least  two 
copies. 

(17)  Chips,  tokens  and/or  monetary 
equivalents  shall  be  removed  from  the 
table  tray  by  the  dealer  and  shall  be 
broken  down  or  verified  by  the  dealer  in 
public  view  prior  to  placing  them  in 
racks  for  transfer  to  the  cage. 

(18)  All  chips,  tokens,  and  monetary 
equivalents  removed  from  the  tables  and 
markers  removed  from  the  pit  shall  be 
carried  to  the  cashier's  cage  by  an 
individual  who  is  independent  of  the 
cage  or  pit. 

(19)  "The  credit  slip  shall  be  signed  by 
at  least  the  following  individuals  (as  an 
indication  that  each  has  counted  or,  in 
the  case  of  markers,  reviewed  the  items 
transferred): 

(i)  Cashier  who  received  the  items 
transferred  from  the  pit  and  prepared 
the  credit  slip; 

(ii)  Runner  who  carried  the  items 
transferred  from  the  pit  to  the  cage  and 
returned  to  the  pit  with  the  credit  slip; 

(iii)  Dealer  who  had  custody  of  the 
items  prior  to  transfer  to  the  cage;  and 

(iv)  Pit  supervisor  who  supervised  the 
credit  transaction. 

(20)  The  credit  slip  shall  be  inserted 
in  the  drop  box  by  the  dealer. 

(21)  Chips,  tokens,  or  other  monetary 
equivalents  shall  be  deposited  on  or 
removed  from  gaming  tables  only  when 
accompanied  by  the  appropriate  fill/ 
credit  or  marker  transfer  forms. 

(h)  Drop  procedures  standards.  (1)  At 
the  close  of  each  shift: 

(i)  Each  table's  chip,  token,  coin,  and 
marker  inventory  shall  be  counted  and 
recorded  on  a  table  inventory  form;  or 


(ii)  If  the  table  banks  are  maintained 
on  an  imprest  basis,  a  final  fill  or  credit 
shall  be  made  to  bring  the  bank  back  to 
par. 

(2)  If  final  fills  are  not  made, 
beginning  and  ending  inventories  shall 
be  recorded  on  the  master  game  sheet 
for  shift  win  calculation  purposes. 

(3)  The  accuracy  of  inventory  forms 
prepared  at  shift  end  shall  be  verified  by 
the  outgoing  pit  supervisor  and  a  dealer, 
another  pit  supervisor,  or  another 
supervisor  from  another  gaming 
department.  Verifications  shall  be 
evidenced  by  signature  on  the  inventory 
form. 

(4)  If  inventory  forms  are  placed  in 
the  drop  box,  such  action  shall  be 
performed  by  someone  other  than  a  pit 
supervisor. 

(5)  The  setting  out  of  empty -drop 
boxes  and  the  drop  shall  be  a 
continuous  process. 

(6)  Procedures  shall  be  developed  and 
implemented  to  insure  that 
unauthorized  access  to  empty  drop 
boxes  shall  not  occur  from  the  time  the 
boxes  leave  the  storage  racks  until  they 
are  placed  on  the  tables. 

(7)  At  the  end  of  each  shift: 

(i)  All  locked  drop  boxes  shall  be 
removed  from  the  tables  by  an 
individual  independent  of  the  pit  shift 
being  dropped; 

(ii)  A  separate  drop  box  shall  be 
placed  on  each  table  each  shift  or  a 
gaming  operation  operator  may  utilize  a 
single  drop  box  with  separate  openings 
and  compartments  for  each  shift;  and 

(iii)  Upon  removal  from  the  tables, 
drop  boxes  shall  be  transported  directly 
to  the  count  room  or  other  secure  place 
and  locked  in  a  secure  manner  until  the 
count  takes  place. 

(8)  If  drop  boxes  are  not  placed  on  all 
tables,  then  the  pit  department  shall 
document  which  tables  were  open 
during  the  shift. 

(9)  The  transporting  of  drop  boxes 
shall  be  performed  by  a  minimum  of 
two  individuals,  at  least  one  of  whom 
shall  be  independent  of  the  pit  shift 
being  dropped.  This  standard  does  not 
apply  to  "rier  A  gaming  operations. 

(10)  All  drop  boxes  shall  be  posted 
with  a  number  corresponding  to  a 
permanent  number  on  the  gaming  table 
and  marked  to  indicate  game,  table 
number  and  shift. 

(i)  Soft  count  standards.  (1)  If  counts 
from  various  revenue  centers  occur 
simultaneously  in  the  count  room, 
procedures  shall  be  in  effect  which 
prevent  the  commingling  of  funds  from 
different  revenue  centers. 

(2)  The  soft  count  shall  be  performed 
by  a  minimum  of  three  employees.  A 
second  count  shall  be  performed  by  an 
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employee  on  the  count  team  who  did 
not  perform  the  initial  count. 

(3)  At  no  time  during  the  count  shall 
there  be  fewer  than  three  employees  in 
the  count  room  until  the  monies  have 
been  accepted  into  cage/vault 
accountability. 

(4)  Count  team  members  shall  be 
rotated  on  a  routine  basis  (rotation  is 
such  that  the  count  team  is  not 
consistently  the  same  three  individuals 
more  than  four  days  per  week).  This 
standard  shall  not  apply  to  Tier  A 
gaming  operations. 

(5)  The  count  team  shall  bfe 
independent  of  transactions  being 
reviewed  and  counted  and  the 
subsequent  accountability  of  soft  drop 
proceeds.  A  dealer  or  a  cage  cashier  may 
be  used  if  this  person  is  not  allowed  to 
perform  the  recording  function.  An 
accounting  representative  may  be  used 
if  there  is  an  independent  audit  of  all 
soft  count  documentation. 

(6)  The  drop  boxes  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  boxes 
until  the  count  of  the  box  has  been 
recorded. 

(7)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(8)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  boxes  and  sort/stack  contents, 
a  count  team  member  shall  be  able  to 
observe  the  loading  and  unloading  of  all 
currency  at  the  currency  counter, 
including  rejected  ciurency. 

(9)  Drop  boxes,  when  empty,  shall  be 
showm  to  another  member  of  the  count 
team,  to  another  person  who  is 
observing  the  count,  or  to  recorded  or 
live  surveillance,  provided  the  count  is 
monitored  in  its  entirety  by  someone 
independent  to  the  count. 

(10)  Orders  for  fill/credit  (if 
applicable)  shall  be  matched  to  the  fill/ 
credit  slips. 

(11)  Fills  and  credits  shall  be  traced 
to  or  recorded  on  the  count  sheet  and 
examined  for  correctness. 

(12)  Pit  marker  issue  and  payment 
slips  removed  from  the  drop  boxes  shall 
either  be: 

(i)  Traced  to  or  recorded  on  the  count 
sheet  by  the  count  team;  or 

(ii)  Totaled  by  shift  and  traced  to  the 
totals  documented  by  the  computerized 
system.  Accounting  personnel  shall 
verify  the  issue/payment  slip  for  each 
table  is  accurate. 

(13)  Foreign  currency  exchange  forms 
removed  from  the  drop  boxes  shall  be 
reviewed  for  the  proper  daily  exchange 
rate  and  the  conversion  amount  shall  be 
recomputed  by  the  count  team. 


Alternatively,  this  may  be  performed  by 
accounting/auditing  employees. 

(14)  The  opening/closmg  table  and 
marker  inventory  forms  (if  applicable) 
shall  either  be: 

(i)  Examined  and  traced  to  or 
recorded  on  the  count  sheet;  or 

(ii)  If  a  computerized  system  is  used, 
accounting  personnel  can  trace  the 
opening/closing  table  and  marker 
inventory  forms  (if  applicable)  to  the 
count  sheet.  Discrepancies  shall  be 
investigated  with  the  findings 
documented  and  maintained  for 
inspection. 

(15)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shall  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figure,  and  then 
obtaining  the  initials  of  at  least  two 
count  team  members  who  verified  the 
change. 

(16)  The  coxmt  sheet  shall  be 
reconciled  to  the  drop  by  a  count  team 
member  who  shall  not  function  as  the 
sole  recorder. 

(17)  All  members  of  the  count  team 
shall  attest  by  signature  to  their 
participation  in  the  games  drop.  The 
count  team  supervisor  shall  attest  to  the 
accuracy  of  the  games  drop. 

(18)  All  monies  and  monetary 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person 
independent  of  the  revenue  generation 
and  the  count  process  for  verification. 

(19)  The  individual  mentioned  in 
paragraph  (i)(18)  shall  certify  by 
signature  as  to  the  accuracy  of  the 
monies  delivered  and  received. 

(20)  Access  to  stored  drop  boxes,  full 
or  empty,  shall  be  restricted  to 
authorized  members  of  the  drop  and 
count  teams. 

(21)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  excluding 
authorized  observers,  supervisors  for 
resolution  of  problems,  and  authorized 
maintenance  personnel. 

(22)  The  count  sheet,  with  all 
supporting  documents,  shall  be 
promptly  delivered  to  the  accounting 
department  by  a  count  team  member  or 
someone  other  than  the  cashier's 
department.  Alternatively,  it  may  be 
adequately  secured  (e.g.,  locked 
container  to  which  only  accounting 
personnel  can  gain  access)  until 
retrieved  by  the  accounting  department. 

(j)  Key  control  standards.  (1)  The 
involvement  of  at  least  two  individuals 
independent  of  the  cage  department 
shall  be  required  to  access  stored  empty 
drop  boxes. 


(2)  Drop  box  release  keys  standards, 
(i)  The  keys  shall  be  maintained  by  a 
department  independent  of  the  pit 
department; 

(ii)  Only  the  person  authorized  to 
remove  drop  boxes  from  the  tables  shall 
be  allowed  access  to  the  release  keys; 
however,  the  count  team  members  may 
have  access  to  the  release  keys  during 
the  soft  count  in  order  to  reset  the  drop 
boxes;  and 

(iii)  Persons  authorized  to  drop  the 
table  games  drop  boxes  shall  be 
precluded  from  having  access  to  drop 
box  contents  keys. 

(3)  Storage  rack  keys  standards,  (i) 
Someone  independent  of  the  pit 
department  shall  be  required  to 
accompany  such  keys  and  observe  each 
time  drop  boxes  are  removed  from  or 
placed  in  storage  racks.  This  paragraph 
shall  not  apply  to  Tier  A  and  Tier  B 
gaming  operations; 

(ii)  Persons  authorized  to  obtain  drop 
box  storage  rack  keys  shall  be  precluded 
from  having  access  to  drop  box  contents 
keys  with  the  exception  of  the  count 
team. 

(4)  Drop  box  contents  keys  standards, 
(i)  The  physical  custody  of  the  keys 
needed  for  accessing  stored  full  drop 
box  contents  shall  require  the 
involvement  of  persons  from  at  least 
two  separate  departments. 

(ii)  Access  to  the  contents  key  at  other 
than  scheduled  count  times  shall 
require  the  involvement  of  at  least  three 
persons  from  separate  departments, 
including  management,  and  the  reason 
for  access  shall  be  documented  with  the 
signatures  of  all  participants  and 
observers. 

(iii)  Only  count  team  members  shall 
be  allowed  access  to  drop  box  content 
keys  during  the  soft  count  process. 

(5)  At  least  three  (two  for  three  tables 
or  less)  count  team  members  are 
required  to  be  present  at  the  time  count 
room  and  other  soft  count  keys  are 
issued  for  the  soft  count. 

(6)  All  duplicate  keys  shall  be 
maintained  in  a  manner  which  provides 
the  same  degree  of  control  over  drop 
boxes  as  is  required  for  the  original 
keys.  Records  shall  be  maintained  for 
each  key  duplicated  which  indicate  the 
number  of  keys  made  and  destroyed. 

(7)  Logs  are  maintained  by  the 
custodian  of  sensitive  keys  to  document 
authorization  of  personnel  accessing 
keys. 

(k)  Table  games  computer  generated 
documentation  standards.  (1)  The 
computer  system  shall  be  capable  of 
generating  adequate  documentation  of 
all  information  recorded  on  the  source 
documents  and  transact-on  detail  (e.g.. 
fill/credit  slips,  markers,  etc.). 
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(2)  This  documentation  shall  be 
restricted  to  authorized  personnel. 


(3)  The  doc 
at  a  minimum, 
information  (e, 
parameter  info; 
voids,  etc.). 

(4)  Personne 
includes,  at  a 

(i)  Employee 


lentation  shall  include, 
system  exception 
appropriate  system 
lation,  corrections. 


access  listing  which 
inimum: 
name; 
(ii)  Employe^  identification  number 
(if  applicable);  md 

(iii)  Listing  of  functions  employees 
can  perform  or  equivalent  means  of 
identifying  the  same. 

(5)  For  any  anthorized  computer 
applications  utjlized,  alternate 
documentation  and/or  procedures 
which  provide  pt  least  the  level  of 

d  by  the  standards  in 
be  acceptable, 
ds  and  dice,  not  yet 
shall  be  maintained  in 


to  prevent 
bcess  and  reduce  the 


control  descrit 
this  section  wil 

(1)  Playing  ca 
issued  to  the  pi| 
a  secure  locatic 
unauthorized  a^ 
possibility  of  tampering.  Used  cards  and 
dice  shall  be  maintained  in  a  secure 
location  until  "rnarked",  "scored"  or 
"destroyed"  to  prevent  unauthorized 
access  and  redqce  the  possibility  of 
tampering.  Use^  playing  cards  and  dice 
shall  be  canceled  or  destroyed  in  a 
timely  manner  lot  to  exceed  seven  days. 
However,  this  standard  shall  not  apply 
where  playing  ttards  or  dice  are  retained 
for  an  investiga  ;ion. 

(m)  Pit  super  prisory  personnel  (with 
authority  equal  to  or  greater  than  those 
being  supervised)  shall  provide 
supervision  of  nil  table  games. 

(n)  Analysis  (»f  table  game 
performance  standards.  (1)  Records 
shall  be  mainta  ned  by  day  and  shift 
indicating  any  single-deck  blackjack 
games  which  were  dealt  for  an  entire 
shift. 

(2)  Records  mflecting  hold  percentage 
by  table  and  type  of  game  shall  be 
maintained  by  i  ihift,  by  day,  cumulative 
month-to-date,  ind  cumulative  year-to- 
date. 

(3)  This  information  shall  be 
presented  to  and  reviewed  by 
management  independent  of  the  pit 
department  on  ^t  least  a  monthly  basis. 

(4)  The  management  in  paragraph 
(n)(3)  of  this  se(  :tion  shall  investigate 
any  unusual  fluctuations  in  hold 
percentage  with  pit  supervisory 
personnel. 

(5)  The  results  of  such  investigations 
shall  be  docum  jnted  in  writing  and 
maintained. 

(0)  Table  gam  es  accounting/auditing 
procedures. 

(1)  The  accounting  and  auditing 
1  be  performed  by 

I  ire  independent  of  the 


procedures  sha 
personnel  who 


transactions  being  audited/accounted 
for. 

(2)  If  a  table  game  has  the  capability 
to  determine  drop  (e.g.,  bill-in/coin- 
drop  meters,  bill  validator, 
computerized  record,  etc.)  the  dollar 
amount  of  the  drop  shall  be  reconciled 
to  the  actual  drop  by  shift. 

(3)  Accounting/auditing  employees 
shall  review  exception  reports  for  all 
computerized  table  games  systems  at 
least  monthly  for  propriety  of 
transactions  and  unusual  occurrences. 

(4)  All  noted  improper  transactions  or 
unusual  occurrences  shall  be 
investigated  with  the  results 
documented. 

(5)  Evidence  of  table  games  auditing 
procedures  and  any  follow-up 
performed  shall  be  maintained  and  be 
available  upon  request  by  the 
Commission. 

(6)  A  daily  recap  shall  be  prepared  for 
the  day  and  month-to-date  which  shall 
include  the  following  information: 

(i)  Pit  credit  issues; 

(ii)  Pit  credit  payments  in  chips; 

(iii)  Pit  credit  payments  in  cash; 

(iv)  Drop; 

(v)  Win;  and 

(vi)  Gross  revenue. 

(p)  For  any  computer  applications 
utilized,  alternate  documentation  and/or 
procedures  which  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section  will  be 
acceptable. 

§  542.1 2    What  are  the  minimum  internal 
control  standards  for  gaming  machines? 

(a)  When  a  standard  in  this  section 
requires  a  minimum  of  three  employees 
to  perform  a  function  or  be  present 
during  one.  Tier  A  and  Tier  B  gaming 
operations  may  require  only  two 
employees  to  be  present. 

(b)  For  this  section  only,  credit  or 
customer  credit  means  a  unit  of  value 
equivalent  to  cash  or  cash  equivalents 
deposited,  wagered,  won,  lost  or 
redeemed  by  a  patron. 

(c)  Coins  shall  include  tokens. 

(d)  Coin  drop  standards.  (1)  A 
minimum  of  three  employees  shall  be 
involved  in  the  removal  of  the  gaming 
machine  drop,  at  least  one  of  whom  is 
independent  of  the  gaming  machine 
department. 

(2)  Count  room  personnel  shall  not  be 
allowed  to  exit  or  enter  the  count  room 
during  the  count  except  for  emergencies 
or  scheduled  breaks.  At  no  time  when 
uncounted  funds  are  present  shall  there 
be  less  than  three  (3)  persons  in  the 
count  room. 

(3)  Each  gaming  operation  shall 
maintain  on  file  the  time  when  the  drop 
buckets  and  bill  acceptor  canisters  will 
be  removed  and  the  time  when  the 
contents  are  to  be  counted. 


(4)  All  drop  buckets  or  canisters  shall 
be  removed  only  at  the  time  previously 
designated  except  for  emergency  drops. 

(5)  The  gaming  machine  drop 
supervisor  shall  notify  surveillance 
when  the  drop  is  to  begin  in  order  that 
surveillance  may  monitor  the  activities. 

(6)  Surveillance  shall  record  in  a 
proper  log  or  journal  in  a  legible  manner 
any  exceptions  or  variations  to 
established  procedures  observed  during 
the  drop.  Such  log  or  journal  shall  be 
made  available  for  review  to  authorized 
persons  only. 

(7)  Security  shall  be  provided  over  the 
buckets  removed  from  the  gaming 
machine  drop  cabinets  prior  to  being 
transported  to  the  count  room. 

(8).  As  each  machine  is  opened,  the 
contents  shall  be  tagged  with  its 
respective  machine  number  if  the 
bucket  is  not  permanently  marked  with 
the  machine  number.  The  contents  shall 
be  transported  directly  to  the  area 
designated  for  the  counting  of  such 
monies.  If  more  than  one  trip  is  required 
to  remove  the  contents  of  the  machines, 
the  filled  carts  of  coins  shall  be  securely 
locked  in  the  room  designed  for 
counting.  There  shall  be  a  locked 
covering  on  any  carts  in  which  the  drop 
route  includes  passage  out  of  doors. 

(9)  Each  drop  bucket  in  use  shall  be: 
(i)  Housed  in  a  locked  compartment 

separate  from  any  other  compartment  of 
the  gaming  machine  and  keyed 
differently  than  other  gaming  machine 
compartments;  and 

(ii)  Identifiable  to  the  gaming  machine 
from  which  it  is  removed  (i.e., 
permanently  marked  with  the  gaming 
machine  I.D.  number,  or  bar  coded 
labels,  printed  tags,  etc.).  If  the  gaming 
machine  is  identified  with  a  removable 
tag  which  is  placed  in  the  bucket,  the 
tag  shall  be  placed  on  top  of  the  bucket 
when  it  is  collected. 

(10)  Each  gaming  machine  shall  have 
drop  buckets  into  which  coins  or  tokens 
that  are  retained  by  the  gaming  machine 
are  collected.  Drop  bucket  contents  shall 
not  be  used  to  make  change  or  pay 
hand-paid  payouts. 

(11)  The  collection  procedures  may 
include  procedures  for  dropping  gaming 
machines  which  have  trays  instead  of 
drop  buckets. 

(e)  Equipment  standards.  (1)  A  weigh 
scale  calibration  module  shall  be 
secured  so  as  to  prevent  unauthorized 
access  (e.g.,  prenumbered  seal,  lock  and 
key,  etc.). 

(2)  Someone  independent  of  the  cage, 
vault,  gaming  machine,  and  count  team 
functions  shall  be  required  to  be  present 
whenever  the  calibration  module  is 
accessed. 

(3)  Such  access  shall  be  documented 
and  maintained. 
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(4)  If  a  weigh  scale  interface  is  used, 
it  shall  be  adequately  restricted  so  as  to 
prevent  unauthorized  access 
(passwords,  keys,  etc.). 

(5)  If  the  weigh  scale  has  a  zero 
adjustment  mechanism,  it  shall  be 
physically  limited  to  minor  adjustments 
(e.g.,  weight  of  a  bucket)  or  physically 
situated  such  that  any  unnecessary 
adjustments  to  it  during  the  weigh 
process  would  be  observed  by  other 
count  team  members. 

(6)  The  weigh  scale  and  weigh  scale 
interface  (if  applicable)  shall  be  tested 
by  someone  who  is  independent  of  the 
cage,  vault  and  gaming  machine 
departments  and  count  team  at  least 
quarterly.  At  least  semi-annually,  this 
test  shall  be  performed  by  internal  audit 
in  accordance  with  the  internal  audit 
standards.  The  result  of  these  tests  shall 
be  documented  and  signed  by  the 
person(s)  performing  the  test. 

(7)  During  the  gaming  machine  count, 
at  least  two  employees  shall  verify  the 
accuracy  of  the  weigh  scale  with  varying 
weights  or  with  varying  amounts  of 
previously  counted  coin  for  each 
denomination  to  ensure  the  scale  is 
properly  calibrated  (varying  weights/ 
coin  from  drop  to  drop  is  acceptable). 

(8)  If  a  mechanical  coin  counter  is 
used  (instead  of  a  weigh  scale),  the 
gaming  operation  shall  establish  and 
comply  with  procedures  that  are 
equivalent  to  those  described  in 
paragraphs  {c){7),  (c)(8),  and  (c)(9)  of 
this  section. 

(9)  If  a  coin  meter  count  machine  is 
used,  the  count  team  member  shall 
record  the  machine  number 
denomination  and  number  of  coins  in 
ink  on  a  source  document,  unless  the 
meter  machine  automatically  records 
such  information. 

(f)  Gaming  machine  count  and  wrap 
standards. 

(1)  The  weigh/count  shall  be 
performed  by  a  minimum  of  three 
employees. 

(2)  At  no  time  during  the  weigh/count 
shall  there  be  fewer  than  three 
employees  in  the  count  room. 

(3)  The  gaming  machine  count  team 
shall  be  independent  of  the  gaming 
machine  department  and  the  subsequent 
accountability  of  gaming  machine  count 
proceeds,  imless  they  are  non- 
supervisory  gaming  machine  employees 
and  perform  the  laborer  function  only. 
(A  non-supervisory  gaming  machine 
employee  is  defined  as  a  person  below 
the  level  of  gaming  machine  shift 
supervisor.) 

(4)  The  following  functions  shall  be 
performed  in  the  counting  of  the  gaming 
machine  drop: 


(i)  Recorder  function  which  involves 
the  recording  of  the  gaming  machine 
count; 

(ii)  Count  team  supervisor  function 
which  involves  the  control  of  the 
gaming  machine  weigh  and  wrap 
process. 

(5)  The  amount  of  the  gaming 
machine  drop  from  each  machine  shall 
be  recorded  in  ink  on  a  gaming  machine 
count  document  by  the  recorder  or 
mechanically  printed  by  the  weigh 
scale.  If  a  weigh  scale  interface  is  used, 
the  gaming  machine  drop  figures  are 
transferred  via  direct  line  or  computer 
storage  media. 

(6)  The  recorder  and  at  least  one  other 
count  team  member  shall  sign  the  weigh 
tape  and  the  gaming  machine  count 
document  attesting  to  the  accuracy  of 
the  weigh/count. 

(7)  At  least  three  employees  who 
participate  in  the  weigh/count  and/or 
wrap  process  shall  sign  the  gaming 
machine  count  document  or  a  summary 
report  to  attest  to  their  presence.  If  all 
other  count  team  members  do  not  sign 
the  gaming  machine  count  document  or 
a  summary  report,  they  shall  sign  a 
supplemental  document  evidencing 
their  participation  in  the  weigh/count 
and/or  wrap. 

(8)  The  coins  shall  be  wrapped  and 
reconciled  in  a  manner  which  precludes 
the  commingling  of  gaming  machine 
drop  coin  with  coin  (for  each 
denomination)  from  the  next  gaming 
machine  drop. 

(9)  At  least  two  employees  shall  be 
present  throughout  the  wrapping  of  the 
gaming  machine  drop. 

(10)  If  the  gaming  machine  count  is 
conducted  with  a  continuous 
mechanical  count  meter  which  is  not 
reset  during  the  count  and  is  verified  in 
wrriting  by  at  least  three  employees  at 
the  start  and  end  of  each  nomination 
count,  then  one  employee  may  perform 
the  wrap. 

(11)  The  coins  shall  be  wrapped 
immediately  after  being  weighed  or 
counted.  As  the  coin  is  being  wrapped, 
it  shall  be  maintained  in  such  a  manner 
so  as  to  be  able  to  obtain  an  accurate 
count  when  the  wrrap  is  completed.  At 
the  completion  of  the  wrap,  a  count 
team  member  shall  independently  count 
the  wrap  and  reconcile  it  with  the 
weigh/meter  count. 

(12)  If  the  coins  are  transported  off  the 
property,  a  second  (alternative)  count 
procedure  shall  be  performed  before  the 
coins  leave  the  property.  Any  variances 
shall  be  documented. 

(13)  Transfers  out  of  the  count  room 
during  the  gaming  machine  count  and 
wrap  process  shall  be  strictly 
prohibited,  or  if  transfers  are  permitted 
during  the  count  and  wrap,  each 


transfer  shall  be  recorded  on  a  separate 
multi-part  form  with  a  preprinted  or 
concurrently-printed  form  number  (used 
solely  for  gaming  machine  count 
transfers)  which  shall  be  subsequently 
reconciled  by  the  accounting 
department  to  ensure  the  accuracy  of 
the  reconciled  wrapped  gaming 
machine  drop.  If  transfers  are  permitted, 
they  must  be  counted  and  signed  for  by 
at  least  two  members  of  the  count  team 
and  by  someone  independent  of  the 
count  team  who  is  responsible  for 
authorizing  the  transfer. 

(14)  If  the  count  room  serves  as  a  coin 
room  and  coin  room  inventory  is  not 
secured  so  as  to  preclude  access  by  the 
count  team,  then  the  following  two 
standards  shall  apply: 

(i)  At  the  commencement  of  the 
gaming  machine  count  the  following 
requirements  shall  be  met: 

(A)  The  coin  room  inventory  shall  be 
counted  by  at  least  two  employees,  one 
of  whom  is  a  member  of  the  count  team 
and  the  other  is  independent  of  the 
weigh/count  and  wrap  procedures; 

(B)  The  count  in  paragraph  (f)(14)(i) 
(A)  of  this  section  shall  be  recorded  on 
an  appropriate  inventory  form; 

(ii)  Upon  completion  of  the  wrap  of 
the  gaming  machine  drop: 

(A)  At  least  two  members  of  the  count 
team  (wrap  team),  independently  from 
each  other,  shall  count  the  ending  coin 
room  inventory; 

(B)  The  counts  in  paragraph 
(f)(14)(ii)(A)  of  this  section  shall  be 
recorded  on  a  summary  report(s)  which 
evidences  the  calculation  of  the  final 
wrap  by  subtracting  the  beginning 
inventory  from  the  sum  of  the  ending 
inventory  and  transfers  in  and  out  of  the 
coin  room; 

(C)  The  same  count  team  members 
shall  compare  the  calculated  wrap  to  the 
weigh/count,  recording  the  comparison 
and  noting  any  variances  on  the 
summary  report; 

(D)  A  member  of  the  cage/vault 
department  shall  count  the  ending  coin 
room  inventory  by  denomination  and 
shall  reconcile  it  to  the  beginning 
inventory,  wrap,  transfers  and  weigh/ 
count;  and 

(E)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count/wrap 
team  members  and  the  verifying 
employee  shall  sign  the  summary 
report(s)  attesting  to  its  accuracy. 

(15)  For  Tier  A  and  B  gaming 
operations  the  functions  described  in 
paragraph  (f)(14)(ii)(A)  and  (C)  of  this 
section  may  be  performed  by  only  one 
count  team  member.  That  count  team 
member  must  then  sign  the  summary 
report,  along  with  the  verifying 
employee,  as  required  imder  paragraph 
(fl(14)(ii)(E). 
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(16)  If  the  count  room  is  segregated 
from  the  coin  room,  or  if  the  coin  room 
is  used  as  a  ci  )unt  room  and  the  coin 
room  inventory  is  secured  to  preclude 
access  by  the  count  team,  all  of  the 
following  req  jirements  shall  be 
completed,  at  the  conclusion  of  the 
count: 

(i)  At  least  wo  members  of  the  count/ 
wrap  team  sh  ill  count  the  final  wrapped 
gaming  mach  ne  drop  independently 
from  each  oth  er; 

(ii)  The  counts  shall  be  recorded  on  a 
summary  report: 

(ill )  The  same  count  team  members 
(or  the  accoui  ting  department)  shall 
compare  the  i  nal  wrap  to  the  weigh/ 
count,  record  ng  the  comparison  and 
noting  any  va  'iances  on  the  summary 
report: 

(iv)  A  mem  )er  of  the  cage/vault 
department  shall  count  the  wrapped 
gaming  machine  drop  by  denomination 
and  reconcile  it  to  the  weigh/count; 

(v)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count  team 
members  and  the  cage/vault  employee 
shall  sign  the  summary  report  attesting 
to  itsaccuracj :  and 

(vi)  The  wr{  pped  coins  (exclusive  of 
proper  transfers)  shall  be  transported  to 
the  cage,  vaul  or  coin  vault  after  the 
reconciliation  of  the  weigh/count  to  the 
wrap. 

(17)  Large  (liy  denomination,  either 
$1,000  or  2%  )f  the  drop,  whichever  is 
less)  or  unusuil  (e.g.,  zero  for  weigh 
count  or  patte-ned  for  all  counts) 
variances  betv  reen  the  weigh/count  and 
wrap  shall  be  investigated  by 
management  bersonnel  independent  of 
the  gaming  mi  chine  department,  count 
team  and  the  ( age/vault  functions  on  a 
timely  basis. 

(18)  The  results  of  such  investigation 
shall  be  docunented  and  maintained. 

(19)  All  gaming  machine  count  and 
wrap  documentation,  including  any 
applicable  coriputer  storage  media, 
shall  be  immediately  delivered  to  the 
accounting  de  )artment  by  other  than 
the  cashier's  d  apartment.  Alternatively, 
it  may  be  adequately  secured  (e.g.. 
locked  container  to  which  only 
accounting  personnel  can  gain  access) 
until  retrieved  by  the  accounting 
department. 

(20)  If  applicable,  the  weight  shall  be 
converted  to  dollar  amounts  prior  to  the 

of  the  weigh  to  the  wrap. 

team  member  shall  test 
the  metered  cdunt  machine  (if  used) 
prior  to  the  ad  ual  count  to  ascertain  if 
the  metering  device  is  functioning 

)  predetermined  number 
of  coins  for  each  denomination. 
(22)  If  a  coir  meter  is  used,  a  count 

lihall  convert  the  coin 

denomination  into 


team  member 
count  for  each 


dollars  and  shall  enter  the  results  on  a 
summary  sheet. 

(23)  Immediately  upon  receiving  the 
funds,  an  independent  person  shall 
count  the  gaming  machine  drop  by 
denomination  and  shall  sign  the  count 
sheet  attesting  to  the  accuracy  of  the 
total  and  the  denominations  of  the 
funds  received. 

(24)  After  the  weigh/wrap  count  has 
been  completed,  the  count/wrap  amount 
shall  be  posted  to  cage  accountability. 

(25)  Gaming  machine  analysis  reports, 
which  compare  actual  hold  to 
theoretical  hold  by  gaming  machine 
shall  be  prepared  on  at  least  a  monthly 
basis. 

(26)  Such  reports  shall  provide  all 
data  on  both  month-to-date  and  year-to- 
date  bases. 

(27)  The  gaming  machine  hopper 
loads  and  coin  in  the  drop  cabinet  shall 
be  secured  and  accounted  for  during  the 
removal  and  maintenance  of  gaming 
machines. 

(28)  Cashier/change  banks  shall  be 
counted  and  reconciled  for  each  shift. 

(29)  Corrections  on  gaming  machine 
count  documentation  shall  be  made  by 
crossing  out  the  error,  entering  the 
correct  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
employees.  If  a  weigh  scale  interface  is 
used,  corrections  to  gaming  machine 
count  data  shall  be  made  using  either  of 
the  following: 

(i)  Crossing  out  the  error  on  the 
gaming  machine  document,  entering  the 
correct  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
employees.  If  this  procedure  is  used,  an 
employee  independent  of  the  gaming 
machine  department  and  count  team 
shall  enter  the  correct  figure  into  the 
computer  system  prior  to  the  generation 
of  related  gaming  machine  reports;  or 

(ii)  During  the  count  process,  correct 
the  error  in  the  computer  system  and 
enter  the  passwords  of  at  least  two 
count  team  employees.  If  this  procedure 
is  used,  an  exception  report  shall  be 
generated  by  the  computer  system 
identifying  the  gaming  machine 
number,  the  error,  the  correction  and 
the  count  team  employees  attesting  to 
the  correction. 

(g)  Currency  acceptor  drop  and  count 
standards.  (1)  Tier  A  gaming  operations 
may  be  exempt  from  compliance  with 
this  section  if  the  gaming  operations 
develop  and  comply  with  procedures 
that  shall  protect  the  integrity  of  the 
drop  and  count. 

(2)  The  currency  acceptor  drop  boxes 
shall  be  removed  by  an  employee 
independent  of  the  gaming  machine 
department  then  transported  directly  to 
the  soft  count  room  or  other  similarly 
restricted  location  and  locked  in  a 


secure  manner  until  the  count  takes 
place. 

(3)  The  transporting  of  currency 
acceptor  drop  boxes  shall  be  performed 
by  a  minimum  of  two  employees  at  least 
one  of  whom  is  independent  of  the 
gaming  machine  department. 

(4)  The  currency  acceptor  count  shall 
be  performed  in  a  soft  count  room  or 
equivalently  secure  area  with 
comparable  controls. 

(5)  The  currency  acceptor  count  shall 
be  performed  by  a  minimum  of  three 
employees. 

(6)  Currency  acceptor  count  team 
members  shall  be  rotated  on  a  routine 
basis  such  that  the  count  team  is  not 
consistently  the  same  three  individuals 
more  than  four  days  per  week. 

(7)  For  Tier  B  gaming  operations  a 
minimum  of  two  persons  may  perform 
the  count  provided  the  count  is  viewed 
either  live  or  on  videotape  within  seven 
days  by  an  employee  independent  of  the 
count. 

(8)  The  currency  acceptor  count  team 
shall  be  independent  of  transactions 
being  reviewed  and  counted  and  the 
subsequent  accountability  of  currency 
drop  proceeds. 

(9)  A  cage  cashier  may  be  used  if  this 
person  is  not  allowed  to  perform  the 
recording  function.  An  accounting 
representative  may  be  used  if  there  is  an 
independent  audit  of  all  currency 
acceptor  count  documentation. 

(10)  The  currency  acceptor  drop  boxes 
shall  be  individually  emptied  and 
counted  in  such  a  manner  as  to  prevent 
the  commingling  of  funds  between 
boxes  until  the  count  of  the  box  has 
been  recorded. 

(11)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(12)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  boxes  and  sort/stack  contents, 
a  count  team  member  shall  be  able  to 
witness  the  loading  and  unloading  of  all 
currency  at  the  currency  counter, 
including  rejected  currency. 

(13)  Drop  boxes,  when  empty,  shall  be 
shown  to  another  member  of  the  count 
team,  to  another  person  who  is 
observing  the  count,  or  to  recorded  or 
live  surveillance,  provided  the  count  is 
monitored  in  its  entirety  by  someone 
independent  of  the  count. 

(14)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  currency  acceptor  count 
documentation  shall  be  made  by 
crossing  out  the  error,  entering  the 
correct  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
members  who  verified  the  change. 

(15)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
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team  member  who  shall  not  function  as 
the  sole  recorder. 

(16)  All  members  of  the  count  team 
shall  attest  by  signature  to  the  accuracy 
of  the  currency  acceptor  drop  count. 
Three  verifying  signatures  on  the  count 
sheet  shall  be  adequate  if  all  additional 
count  team  employees  sign  a 
supplemental  document  evidencing 
their  involvement  in  the  count  process. 

(17)  All  monies  that  were  counted 
shall  be  turned  over  to  the  cage  cashier 
(who  is  independent  of  the  count  team) 
or  to  an  employee  independent  of  the 
revenue  generation  and  the  count 
process  for  verification. 

(18)  The  employee  shall  certify  by 
signature  as  to  the  accuracy  of  the 
currency  delivered  and  received. 

(19)  Access  to  stored  full  drop  boxes 
shall  be  restricted  to  authorized 
members  of  the  drop  and  count  teams. 

(20)  Access  to  the  count  room  shall  be 
restricted  to  members  of  the  drop  and 
count  teams,  excluding  authorized 
observers,  supervisors  for  resolution  of 
problems,  and  authorized  maintenance 
personnel. 

(21)  The  count  sheet,  with  all 
supporting  documents,  shall  be 
promptly  delivered  to  the  accounting 
department  by  a  count  team  member  or 
someone  other  than  the  cashiers 
department.  Alternatively,  it  may  be 
adequately  secured  (e.g.,  locked 
container  to  which  only  accounting 
personnel  can  gain  access)  until 
retrieved  by  the  accounting  department. 

(h)  Jackpot  payouts,  gaming  machines 
fills,  short  pays  and  accumulated  credit 
payouts  standards. 

(1)  For  jackpot  payouts  and  gaming 
machine  fills,  documentation  shall 
include  the  following  information: 

(i)  Date  and  time; 

(ii)  Machine  number; 

(iii)  Dollar  amount  of  cash  payout  or 
gaming  machine  fill  (both  alpha  and 
numeric),  or  description  of  personal 
property  awarded;  alpha  is  optional  if 
another  unalterable  method  is  used  for 
evidencing  the  amount  of  the  payout; 

(iv)  Game  outcome  (including  reel 
symbols,  card  values  and  suits,  etc.)  for 
jackpot  payouts; 

(v)  Signatures  of  at  least  two 
employees  verifying  and  witnessing  the 
payout  or  gaming  machine  fill;  however, 
on  graveyard  shifts  (eight-hour 
maximum)  payouts/fills  less  than  $100 
can  be  made  without  the  payout/fill 
being  witnessed  if  the  second  person 
signing  can  reasonably  verify  that  a 
payout/fill  is  justified;  and 

(vi)  Preprinted  or  concurrently- 
printed  sequential  number. 

(2)  Jackpot  payouts  over  a 
predetermined  amount  shall  require  the 
signature  and  verification  of  a 


supervisory  or  management  employee 
independent  of  the  gaming  machine 
department.  This  predetermined 
amount  shall  be  authorized  by 
management,  documented,  and 
maintained. 

(3)  For  short  pays  of  $10.00  or  more, 
the  iackpot  payout  form  includes: 

(i)  Date  and  time; 

(ii)  Machine  number; 

(iii)  Dollar  amount  of  payout  (both 
alpha  and  numeric);  and 

(iv)  Signatures  of  at  least  two 
employees  verifying  and  witnessing  the 
payout. 

(4)  Short  pays  involving  a  single  token 
in  a  denomination  higher  than  $10.00 
may  be  handled  vdthout  the 
documentation  required  in  paragraph 
(h)  (3)  of  this  section. 

(5)  Computerized  jackpot/fill  systems 
shall  be  restricted  so  as  to  prevent 
unauthorized  access  and  fraudulent 
payouts  by  one  individual. 

(6)  Payout  forms  shall  be  controlled 
and  routed  in  a  manner  that  precludes 
any  one  individual  fi-om  producing  a 
fraudulent  payout  by  forging  signatures 
or  by  altering  the  amount  paid  out 
subsequent  to  the  payout  and 
misappropriating  the  funds. 

(i)  It  a  gaming  operation  offers 
promotional  payouts  and  awards,  the 
payout  form/documentation  includes 
the  follovdng  information: 

(1)  Date  and  time; 

(2)  Machine  number  and 
denomination; 

(3)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.); 

(4)  Type  of  promotion  (e.g.,  double 
jackpots,  four-of-a-kind  bonus,  etc.);  and 

(5)  Signature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction. 

(j)  Gaming  machine  department  funds 
standards. 

(1)  The  gaming  machine  booths  and 
change  banks,  which  are  active  during 
the  shift,  shall  be  counted  down  and 
reconciled  each  shift  utilizing 
appropriate  accountability 
documentation. 

(2)  The  wrapping  of  loose  gaming 
machine  booth  and  cage  cashier  coin 
shall  be  performed  at  a  time  or  location 
that  does  not  interfere  with  the  hard 
count/wrap  process  or  the 
accountability  of  that  process. 

(3)  A  record  shall  be  maintained 
evidencing  the  transfers  of  wrapped  and, 
unwrapped  coins  and  retained  for  7 
days. 

(k)  EPROM  standards.  (1)  At  least 
annually,  procedures  shall  be  performed 
to  insure  the  integrity  of  a  sample  of 
gaming  machine  game  program  EPROMs 
by  personnel  independent  of  the  gaming 
operation  or  the  machines  being  tested. 


(2)  EPROM  control  standards. 

(i)  Procedures  shall  be  developed  and 
implemented  for  the  following: 

(A)  Removal  of  EPROMs  from  devices, 
the  verification  of  the  existence  of  errors 
as  applicable,  and  the  correction  via 
duplication  from  the  master  game 
program  EPROM; 

(B)  Copying  one  gaming  device 
program  to  another  approved  program; 

(C)  Verification  of  duplicated 
EPROMs  prior  to  being  offered  for  play; 

(D)  Destruction,  as  needed,  of 
EPROMs  with  electrical  failures;  and 

(E)  Securing  the  EPROM  duplicator 
and  master  game  EPROMs  from 
unrestricted  access. 

(ii)  The  master  game  program  number, 
par  percentage,  and  the  pay  table  shall 
be  verified  to  the  par  sheet  when 
initially  received  from  the 
manufacturer. 

(iii)  Gaming  machines  with  potential 
jackpots  in  excess  of  $100,000  shall 
have  the  circuit  boards  locked  or 
physically  sealed.  The  lock  or  seal  shall 
necessitate  the  presence  of  an 
individual  independent  of  the  gaming 
machine  department  to  access  the 
device  game  program  EPROM.  If  a  seal 
is  used  to  seciu^  the  board  to  the  frame 
of  the  gaming  device,  it  shall  be  pre- 
numbered. 

(iv)  Records  which  document  the 
procedures  in  paragraph  (k)  (2)  (i)  of  this 
section  shall  include  the  following 
information: 

(A)  Date; 

(B)  Machine  number  (source  and 
destination); 

(C)  Manufacturer; 

(D)  Program  number; 

(E)  Personnel  involved; 

(F)  Reason  for  duplication; 

(G)  EHsposition  oiany  permanently 
removed  EPROM; 

(H)  Seal  numbers,  if  applicable;  and 
(I)  Approved  testing  lab  approval 
numbers,  if  available. 

(3)  EPROMS  returned  to  gaming 
devices  shall  be  labeled  and  shall 
include  the  date  program  number, 
information  identical  to  that  shown  on 
the  manufacturer's  label,  and  initials  of 
the  individual  replacing  the  EPROM. 

(1)  Standards  for  evaluating  theoretical 
and  actual  hold  percentages. 

(1)  Accurate  and  current  theoretical 
hold  worksheets  shall  be  maintained  for 
each  gaming  machine. 

(2)  For  those  gaming  machines  or 
groups  of  identical  machines  (excluding 
multi-game  machines)  with  differences 
in  theoretical  payback  percentage 
exceeding  a  4%  spread  between  the 
minimum  and  maximum  theoretical 
payback,  an  employee  or  department 
independent  from  the  gan->ing  machine 
department  shall: 
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(i)  On  a  qui  rterly  basis,  record  the 
meters  that  C(  intain  the  number  of  plays 
by  wager  (i.e.  one  coin,  two  coins,  etc.); 

(ii)  On  an  annual  basis,  calculate  the 
theoretical  he  Id  percentage  based  on  the 
distribution  of  plays  by  wager  type; 

(iii)  On  an  annual  basis,  adjust  the 
machine(s)  theoretical  hold  percentage 
in  the  gaming  machine  statistical  report 
to  reflect  this  revised  percentage. 

(3)  For  mul  i-game  machines,  an 
employee  or  <  epartment  independent  of 
the  gaming  machine  department  shall: 

(i)  Weekly  lecord  the  total  coin-in 
meter; 

(ii)  Quarter  y  record  the  coin-in 
meters  for  eac  h  game  contained  in  the 
machine; 

(iii)  On  an  { nnual  basis  adjust  the 
theoretical  hold  percentage  to  a 
weighted  aveiage  based  upon  the  ratio 
of  coin-in  for  sach  game. 

(4)  The  adji  sted  theoretical  hold 
percentage  for  multi-game  machines 
may  be  combined  for  machines  with 
exactly  the  sane  game  mix  throughout 
the  year. 

(5)  The  thee  retical  hold  percentages 
used  in  the  slot  analysis  reports  should 
be  within  the  performance  standards  set 
by  the  manuf?  cturer. 

(6)  Records  shall  be  maintained  for 
each  machine  which  indicate  the  dates 
and  type  of  changes  made  and  the 
recalculation  )f  theoretical  hold  as  a 
result  of  the  c  langes. 

(7)  Records  shall  be  maintained  for 
each  machine  which  indicate  the  date 
the  machine  vras  placed  into  service,  the 
date  the  machine  was  removed  from 
operation,  the  date  the  machine  was 
placed  back  into  operation,  and  any 
changes  in  me  chine  numbers  and 
designations. 

(8)  All  of  th ;  gaming  machines  shall 
contain  functioning  meters  which  shall 
record  coin-in  or  credit-in. 

(9)  All  gaming  machines  with 
currency  acce  )tors  shall  contain 
functioning  bi  ll-in  meters  which  record 
the  dollar  amcunts  or  number  of  bills 
accepted  by  dimomination. 

(10)  Gaminf  machine  in-meter 
readings  shall  be  recorded  at  least 
weekly  (mont!  ily  for  Tier  A  gaming 
operations)  in  mediately  prior  to  or 
subsequent  to  a  gaming  machine  drop. 
However,  the  ime  between  readings 
may  extend  b(  yond  one  week  in  order 
for  a  reading  t)  coincide  with  the  end 
of  an  accounting  period  only  if  such 
extension  is  fc  r  no  longer  than  six  days. 
In-meter  readings  should  be  retained  for 
at  least  five  years. 

(11)  The  em  aloyee  who  records  the 
in-meter  readi  ig  shall  either  be 
independent  c  f  the  hard  count  team  or 
shall  be  assigned  on  a  rotating  basis, 
unless  the  in-i  (leter  readings  are 


randomly  verified  quarterly  for  all 
gaming  machines  and  currency 
acceptors  by  someone  other  than  the 
regular  in-meter  reader. 

(12)  Upon  receipt  of  the  meter  reading 
summary,  the  accounting  department 
shall  review  all  meter  readings  for 
reasonableness  using  pre-estabhshed 
parameters. 

(13)  Prior  to  final  preparation  of 
statistical  reports,  meter  readings  which 
do  not  appear  reasonable  shall  be 
reviewed  with  gaming  machine 
department  employees,  and  exceptions 
documented,  so  that  meters  can  be 
repaired  or  clerical  errors  in  the 
recording  of  meter  readings  can  be 
corrected. 

(14)  A  report  shall  be  produced  at 
least  monthly  showing  month-to-date, 
year-to-date,  and  if  practicable,  life-to- 
date  actual  hold  percentage 
computations  for  individual  machines 
and  a  comparison  to  each  machine's 
theoretical  hold  percentage  previously 
discussed. 

(15)  Each  change  to  a  gaming 
machine's  theoretical  hold  percentage, 
including  progressive  percentage 
contributions,  shall  result  in  that 
machine  being  treated  as  a  new  machine 
in  the  statistical  reports  (i.e.,  not 
commingling  various  hold  percentages). 

(16)  If  promotional  payouts  and 
awards  are  included  on  the  gaming 
machine  statistical  reports,  it  shall  be  in 
a  manner  which  prevents  distorting  the 
actual  hold  percentages  of  the  affected 
machines. 

(17)  A  report  shall  be  produced  at 
least  monthly  showing  year-to-date 
combined  gaming  machine 
performance,  by  denomination.  The 
report  shall  include  the  following  for 
each  denomination: 

(i)  Floor  par; 

(ii)  Combined  actual  hold  percentage; 
(iii)  Percentage  variance;  and 
(iv)  Projecteddollar  variance  (i.e., 
coin-in  times  the  percentage  variance). 

(18)  The  statistical  reports  shall  be 
reviewed  by  both  gaming  machine 
department  management  and 
management  employees  independent  of 
the  gaming  machine  department  on  at 
least  a  monthly  basis. 

(19)  Large  variances  between 
theoretical  hold  and  actual  hold  shall  be 
investigated  and  resolved  with  the 
findings  documented  in  a  timely 
.manner. 

(20)  For  purposes  of  analyzing  large 
variances  between  actual  hold  and 
theoretical  hold  percentages, 
information  to  create  floor  par  reports 
by  machine  type  shall  be  maintained. 

(21)  Maintenance  of  the  computerized 
gaming  machine  monitoring  system  data 
files  shall  be  performed  by  a  department 


independent  of  the  gaming  machine 
department.  Alternatively,  maintenance 
may  be  performed  by  gaming  machine 
supervisory  employees  if  sufficient 
documentation  is  generated  and  it  is 
randomly  verified  on  a  monthly  basis  by 
employees  independent  of  the  gaming 
machine  department. 

(22)  Updates  to  the  computerized 
gaming  machine  monitoring  system  to 
reflect  additions,  deletions,  or 
movements  of  gaming  machines  shall  be 
made  at  least  weekly  prior  to  in-meter 
readings  and  the  weigh  process. 

(m)  Gaming  machine  nopper  contents 
standards. 

(1)  When  machines  are  temporarily 
removed  from  the  floor,  gaming 
machine  drop  and  hopper  contents  shall 
be  protected  to  preclude  the 
misappropriation  of  stored  funds. 

(2)  When  machines  are  permanently 
removed  from  the  floor,  the  gaming 
machine  drop  and  hopper  contents  shall 
be  counted  and  recorded  by  at  least  two 
employees  with  appropriate 
documentation  being  routed  to  the 
accounting  department  for  proper 
recording  and  accounting  for  initial 
hopper  loads. 

(n)  Gaming  machine  drop  keys 
standards. 

(1)  The  physical  custody  of  the  keys 
needed  to  access  gaming  machine  coin 
drop  cabinets,  including  duplicates, 
shall  require  the  involvement  of  two 
persons,  one  of  whom  is  independent  of 
the  gaming  machine  department. 

(2)  Gaming  machine  coin  drop  cabinet 
keys,  including  duplicates,  shall  be 
maintained  by  a  department 
independent  of  the  gaming  machine 
department. 

(3)  Two  employees  (separate  fi-om  key 
custodian)  shall  be  required  to 
accompany  such  keys  while  checked 
out  and  observe  each  time  gaming 
machine  drop  cabinets  are  accessed, 
unless  surveillance  is  notified  each  time 
keys  are  checked  out  and  surveillance 
observes  the  person  throughout  the 
period  the  keys  are  checked  out. 

(o)  Currency  acceptor  key  control 
standards.  (1)  Tier  A  gaming  operations 
shall  not  be  subject  to  the  requirements 
of  this  paragraph  (o),  provided  that  the 
gaming  operation  develops  and 
complies  with  procedures  that  maintain 
adequate  key  control  and  restricts  access 
to  the  keys. 

(2)  The  physical  custody  of  the  keys 
needed  for  accessing  stored  full 
currency  acceptor  drop  box  contents 
shall  require  involvement  of  persons 
from  two  separate  departments,  with  the 
exception  of  the  count  team. 

(3)  Only  the  employees  authorized  to 
remove  the  currency  acceptor  drop 
boxes  shall  be  allowed  access  to  the 
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release  keys.  For  situations  that  require 
access  to  the  currency  acceptor  drop  box 
at  other  than  scheduled  drop  time,  the 
date,  time,  and  signature  of  employee 
signing  out/in  the  release  key  must  be 
documented.  The  currency  acceptor 
drop  box  release  keys  are  separately 
keyed  from  the  currency  acceptor 
contents  keys. 

(4)  The  count  team  members  may 
have  access  to  the  release  keys  during 
the  count  only  in  order  to  reset  the  drop 
boxes  if  necessary. 

(5)  Employees  authorized  to  drop  the 
currency  acceptor  drop  boxes  shall  be 
precluded  from  having  access  to  drop 
box  contents  keys. 

(6)  Someone  independent  of  the 
gaming  machine  department  shall  be 
required  to  accompany  currency 
acceptor  drop  box  storage  rack  keys  and 
observe  each  time  drop  boxes  are 
removed  from  or  placed  in  storage  racks. 

(7)  Employees  authorized  to  obtain 
drop  box  storage  rack  keys  shall  be 
precluded  from  having  access  to  drop 
box  contents  keys  (with  the  exception  of 
the  count  team). 

(8)  Access  to  the  cxurency  acceptor 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  three  employees 
from  separate  departments,  including 
management.  The  reason  for  access  shall 
be  documented  with  the  signatures  of 
all  participants  and  observers.  Only  the 
count  team  members  shall  be  allowed 
access  to  drop  box  contents. 

(9)  At  least  three  count  team  members 
shall  be  required  to  be  present  at  the 
time  currency  acceptor  count  room  keys 
and  other  count  keys  are  issued  for  the 
count. 

(10)  Ehiplicate  keys  shall  be 
maintained  in  such  a  manner  as  to 
provide  the  same  degree  of  control  over 
drop  boxes  as  is  required  for  the  original 
keys.  Records  shall  be  maintained  for 
each  key  duplicated  which  indicate  the 
number  of  keys  made  and  destroyed. 

(p)  Player  tracking  standards,  (l)  The 
player  tracking  system  shall  be  secured 
so  as  to  prevent  unauthorized  access 
(e.g.,  changing  passwords  at  least 
quarterly  and  physical  access  to 
computer  hardware,  etc.). 

(2)  The  addition  of  points  to  members* 
accounts  other  than  through  actual 
gaming  machine  play  shall  be 
sufficiently  documented  (including 
substantiation  of  reasons  for  increases) 
and  shall  be  authorized  by  a  department 
independent  of  the  player  tracking  and 
gaming  machines.  Alternatively, 
addition  of  points  to  members'  accounts 
may  be  authorized  by  gaming  machine 
supervisory  employees  if  sufficient 
documentation  is  generated  and  it  is 
randomly  verified  by  employees 


independent  of  the  gaming  machine 
department  on  a  quarterly  basis. 

(3)  Booth  employees  who  redeem 
points  for  members  shall  not  have 
access  to  lost  cards. 

(4)  Changes  to  the  player  tracking 
system  parameters,  such  as  point 
structures  and  employee  access,  shall  be 
performed  by  supervisory  employees 
independent  of  the  gaming  machine 
department.  Alternatively,  changes  to 
player  tracking  system  parameters  may 
be  performed  by  gaming  machine 
supervisory  employees  if  sufficient 
documentation  is  generated  and  it  is 
randomly  verified  by  supervisory 
employees  independent  of  the  gaming 
machine  department  on  a  monthly 
basis. 

(5)  All  other  changes  to  the  player 
tracking  system  shall  be  appropriately 
documented. 

(q)  Progressive  gaming  machines 
standards.  (1)  A  meter  that  shows  the 
amount  of  the  progressive  jackpot  shall 
be  conspicuously  displayed  at  or  near 
the  machines  to  which  the  jackpot 
applies.  This  standard  does  not  apply  to 
wide  area  progressive  machines. 

(i)  At  least  once  each  day,  each 
gaming  operation  shall  record  the 
amount  shovkrn  on  each  progressive 
jackpot  meter  at  the  licensee's 
establishment  except  for  those  jackpots 
that  can  be  paid  directly  from  the 
machine's  hopper; 

(ii)  Explanations  for  meter  reading 
decreases  shall  be  maintained  with  the 
progressive  meter  reading  sheets,  and 
where  the  payment  of  a  jackpot  is  the 
explanation  for  a  decrease,  the  gaming 
operation  shall  record  the  jackpot 
payout  number  on  the  sheet  or  have  the 
number  reasonably  available;  and 

(iii)  Each  gaming  operation  shall 
record  the  base  amount  of  each 
progressive  jackpot  the  licensee  offers. 

(2)  The  wide  area  progressive  gaming 
machines  system  shall  be  adequately 
restricted  to  prevent  unauthorized 
access  (e.g.,  changing  passwords  at  least 
quarterly,  restrict  access  to  EPROMs, 
and  restrict  physical  access  to  computer 
hardware,  etc.). 

(3)  For  the  wide  area  progressive 
system,  procedures  shall  be  developed, 
implemented,  and  documented  for: 

(i)  Reconciliation  of  meters  and 
jackpot  payouts; 

(ii)  Collection/drop  of  gaming 
machine  funds; 

(iii)  Jackpot  verification  and  payment 
and  billing  to  gaming  operations  on  pro- 
rata basis; 

(iv)  System  maintenance; 

(v)  System  accuracy;  and 

(vi)  System  security. 

(4)  Reports  adequately  documenting 
the  procedures  required  in  paragraph  (q) 


(3)  of  this  section  shall  be  generated  and 
retained. 

(r)  Gaming  machine  accounting/ 
auditing  procedures  standards.  (1) 
Gaming  machine  accounting/auditing 
procedures  shall  be  performed  by 
employees  who  are  independent  of  the 
transactions  being  reviewed. 

(2)  For  computerized  player  tracking 
systems,  an  accounting/auditing 
employee  shall  perform  the  following 
procedures  at  least  one  day  per  month: 

(i)  Foot  all  jackpot  and  fill  slips  and 
trace  totals  to  those  produced  by  the 
system; 

(ii)  Review  all  slips  written  (from  the 
restricted  copy)  for  continuous 
sequencing; 

(iii)  Foot  all  points-redeemed 
documentation  and  trace  to  the  system- 
generated  totals;  and 

(iv)  Review  all  points-redeemed 
documentation  for  propriety. 

(3)  For  computerizea  gaming  machine 
monitoring  systems,  procedures  shall  be 
performed  at  least  monthly  to  verify  that 
the  system  is  transmitting  emd  receiving 
data  from  the  gaming  machines  properly 
and  to  verify  the  continuing  accuracy  of 
the  coin-in  meter  readings  as  recorded 
in  the  gaming  machine  statistical  report. 

(4)  For  weigh  scale  interface  systems, 
for  at  least  one  drop  period  per  month 
accounting/auditing  employees  shall 
compare  the  weigh  tape  to  the  system- 
generated  weigh,  as  recorded  in  the 
gaming  machine  statistical  report,  in 
total.  Discrepancies  shall  be  resolved 
prior  to  generation/distribution  of 
gaming  machine  reports. 

(5)  For  each  drop  period,  accounting/ 
auditing  personnel  shall  compare  the 
"coin-to-drop"  meter  reading  to  the 
actual  drop  amount.  Discrepancies 
should  be  resolved  prior  to  generation/ 
distribution  of  slot  statistical  reports. 

(6)  Follow-up  shall  be  performed  for 
any  one  machine  having  an  unresolved 
variance  between  actual  drop  and  coin- 
to-drop  meter  reading  in  excess  of  3%. 
The  follow-up  performed  and  results  of 
the  investigation  shall  be  documented 
and  maintained. 

(7)  At  least  weekly,  accounting/ 
auditing  employees  shall  compare  the 
bill-in  meter  reading  to  the  total 
currency  acceptor  drop  amount  for  the 
week.  Discrepancies  shall  be  resolved 
prior  to  the  generation/distribution  of 
gaming  machine  statistical  reports. 

(8)  Follow-up  shall  be  performed  for 
any  one  machine  having  an  unresolved 
variance  between  actual  drop  and  bill- 
in  meter  reading  in  excess  of  3%.  The 
follow-up  performed  and  results  of  the 
investigation  shall  be  documented  and 
maintained. 

(9)  At  least  annually,  accounting/ 
auditing  personnel  shall  randomly 
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verify  that  EP  ?0M  changes  are  properly 
reflected  in  tl  e  gaming  machine 
analysis  repots. 

(10)  Accounting/auditing  employees 
shall  review  (  xception  reports  for  all 
computerizec  gaming  machine  systems 
on  a  daily  basis  for  propriety  of 
transactions  and  unusual  occurrences. 

(11)  All  gar  ling  machine  auditing 
procedures  ar  d  any  follow-up 
performed  shnll  be  documented  and 
maintained  for  inspection. 

(s)  For  all  computerized  gaming 
machine  syst(  ms,  a  personnel  access 
listing  shall  b  j  maintained  which 
includes  at  a  minimum: 

(1)  Employ*  e  name; 

(2)  Employ!  e  identification  number 
(or  equivalent);  and 

(3)  Listing  c  f  functions  employee  can 
perform  or  eq  livalent  means  of 
identifying  sane. 

(t)  For  any  ( omputer  applications 
utilized,  alter  late  documentation  and/or 
procedures  w  lich  provide  at  least  the 
level  of  contrc  1  described  by  the 
standards  in  t  lis  section  will  be 
acceptable. 

(u)  For  gam  ng  machines  that  accept 
coins  or  curre  icy  and  issue  cash-out 
tickets,  the  fo  lowing  standards  shall 
apoly: 

(1)  In  addition  to  the  applicable 
accounting  and  auditing  standards  in 
paragraph  (r)  of  this  section,  on  a 
quarterly  basi:  i,  the  gaming  operation 
shall  foot  all  jiickpot  cash-out  tickets 
and  trace  tota!  s  to  those  produced  by  the 
system. 

(2)  The  cust  amer  may  request  a  cash- 
out  ticket  fron  i  the  gaming  machine 
which  reflects  all  remaining  credits.  The 
cash-out  ticke  shall  be  printed  at  the 
gaming  machine  by  an  internal 
document  printer. 

(3)  The  custamer  shall  redeem  the 
cash-out  ticke  at  a  change  booth  or 
cashiers'  cage.  Once  presented  for 
redemption,  tfte  cashier  shall: 

(i)  Scan  the  par  code  via  an  optical 
reader  or  its  equivalent;  or 

(ii)  Input  this  cash-out  ticket 
validation  nuiiber  into  the  computer. 

(4)  The  info  Tnation  containecf  in 
paragraph  (u)(3)  of  this  section  shall  be 
transmitted  to  the  host  computer.  The 
host  compute!  shall  verify  the 
authenticity  o  the  cash-out  ticket  and 
communicate  iirectly  to  the  change 
booth  or  cashi  ?r  cage  terminal. 

(5)  If  valid.  I  he  cashier  pays  the 
customer  the  t  ppropriate  amount  and 
the  cash-out  ticket  is  electronically 
noted  "paid"  :n  the  system.  The  "paid" 
cash-out  ticke  shall  remain  in  the 
cashiers"  banl  for  reconciliation 
purposes. 

(6)  If  invalic  ,  the  host  computer  shall 
notify  the  casl  ier  that  one  of  the 
following  conditions  exists: 


(i)  Serial  number  cannot  be  found  on 
file  (stale  date,  forgery,  etc.); 

(ii)  Cash-out  ticket  nas  already  been 
paid;  or 

(iii)  Amount  of  cash-out  ticket  differs 
from  amount  on  file.  The  cashier  shall 
refuse  payment  to  the  customer  and 
notify  a  supervisor  of  the  invalid 
condition.  The  supervisor  shall  resolve 
the  dispute. 

(7)  U  the  coinless/cashless  gaming 
machine  system  temporarily  goes  down, 
cashiers  may  redeem  cash-out  tickets 
after  recording  the  following: 

(i)  Serial  number  of  the  cash-out 
ticket; 
(ii)  Date; 

(iii)  Dollar  amount;  and 
(iv)  Issuing  gaming  machine  number. 

(8)  Cash-out  tickets  shall  be  validated 
as  expeditiously  as  possible  when  the 
coinless/cashless  gaming  machine 
system  is  restored. 

(9)  The  gaming  operation  shall 
develop  and  implement  procedures  to 
control  cash-out  ticket  paper  which 
shall  include  procedures  which: 

(i)  Mitigate  the  risk  of  counterfeiting 
of  cash-out  ticket  paper; 

(ii)  Adequately  controls  the  inventory 
of  the  cash-out  ticket  paper;  and 

(iii)  Provide  for  the  destruction  of  all 
unused  cash-out  ticket  paper. 

(10)  If  the  coinless/cashless  gaming 
machine  system  is  down  for  more  than 
four  hours,  the  gaming  operation  shall 
promptly  notify  the  tribal  council  or  its 
designated  representative. 

(11)  These  gaming  machine  systems 
shall  comply  with  all  other  standards 
(as  applicable)  in  this  section  including: 

(i)  Standards  for  currency  acceptor 
drop  and  count; 

(ii)  Standards  for  coin  drop  and  count; 
and 

(iii)  Standards  concerning  EPROMS. 

(v)  If  the  gaming  machine  does  not 
accept  currency  or  coin  and  does  not 
return  currency  or  coin,  the  following 
standard  shall  apply: 

(1)  Equipment,  (i)  A  central  computer, 
with  supporting  hardware  and  software, 
to  coordinate  network  activities,  provide 
system  interface,  and  store  and  manage 

a  player/account  database; 

(ii)  A  network  of  contiguous  player 
terminals  with  touch-screen  or  button- 
controlled  video  monitors  connected  to 
an  electronic  selection  device  and  the 
central  computer  via  a  communications 
network; 

(iii)  One  or  more  electronic  selection 
devices,  utilizing  random  number 
generators,  each  of  which  selects  any 
combination  or  combinations  of 
numbers,  colors  and/or  symbols  for  a 
network  of  player  terminals. 

(2)  Player  terminals  standards,  (i)  The 
player  terminals  are  connected  to  a 
game  server; 


(ii)  The  game  server  shall  generate 
and  transmit  to  the  bank  of  player 
terminals  a  set  of  random  numbers, 
colors  and/or  symbols  at  regular 
intervals.  The  subsequent  game  results 
are  determined  at  the  player  terminal 
and  the  resulting  information  is 
transmitted  to  the  account  server; 

(iii)  The  game  servers  shall  be  housed 
in  a  game  server  room  or  secure  locked 
cabinet  off  the  casino  floor. 

(3)  Patron  account  maintenance 
standards,  (i)  A  central  computer  acting 
as  an  account  server  shall  provide 
customer  account  maintenance  and  the 
deposit/withdrawal  function  of  those 
account  balances; 

(ii)  Patrons  may  access  their  accounts 
on  the  computer  system  by  means  of  a 
Player  Identification  Card  at  the  player 
terminal.  Each  player  terminal  may  be 
equipped  with  a  card  reader  and  PIN 
(personal  identification  number)  pad  or 
touch  screen  array  for  this  purpose; 

(iii)  All  communications  between  the 
player  terminal  and  the  account  server 
shall  be  encrypted  for  security  reasons. 

(4)  Patron  account  generation 
standards,  (i)  A  computer  file  for  each 
patron  shall  be  prepared  by  a  clerk,  with 
no  incompatible  functions,  prior  to  the 
patron  being  issued  a  PIN  card  to  be 
utilized  for  machine  play.  The  patron 
shall  select  his/her  four  digit  PIN, 
known  only  to  the  patron,  to  be  used  in 
conjunction  with  the  PIN  Card; 

(ii)  The  clerk  shall  sign-on  with  a 
unique  password  to  a  terminal  equipped 
with  peripherals  required  to  input  data 
from  the  Patron  Registration  form. 
Passwords  are  issued  and  can  only  be 
changed  by  MIS  personnel  at  the 
discretion  of  the  department  director; 

(iii)  After  entering  a  specified  number 
of  incorrect  PIN  entries  at  the  cage  or 
player  terminal,  the  patron  shall  be 
directed  to  proceed  to  the  Gaming 
Machine  Information  Center  to  obtain  a 
new  PIN.  If  a  patron  forgets,  misplaces 
or  requests  a  change  to  their  four  digit 
PIN,  the  patron  shall  proceed  to  the 
Gaming  Machine  Information  Center. 

(5)  Deposit  of  credits  standards,  (i) 
The  cashier  shall  sign-on  with  a  unique 
password  to  a  cashier  terminal  equipped 
with  peripherals  required  to  complete 
the  credit  transactions.  Passwords  are 
issued  and  can  only  be  changed  by  MIS 
personnel  at  the  discretion  of  the 
department  director; 

(ii)  The  patron  shall  present  cash, 
chips,  coin  or  coupons  along  with  their 
PIN  Card  to  a  cashier  to  deposit  credits; 

(iii)  The  cashier  shall  complete  the 
transaction  by  utilizing  a  card  scanner 
which  the  cashier  shall  slide  the 
patron's  PIN  card  through; 

(iv)  The  cashier  shall  accept  the  funds 
from  the  patron  and  enter  the 
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appropriate  amount  on  the  cashier 
terminal; 

(v)  A  multi-part  deposit  slip  shall  be 
generated  by  the  point  of  sale  receipt 
printer.  The  cashier  shall  direct  the 
patron  to  sign  two  copies  of  the  deposit 
slip  receipt.  The  original  of  the  signed 
deposit  slip  shall  be  given  to  the  patron. 
The  first  copy  of  the  signed  deposit  slip 
shall  be  secured  in  the  cashier's  cash 
drawer; 

(vi)  The  cashier  shall  verify  the 
patron's  balance  before  completing  the 
transaction.  The  cashier  shall  secure  the 
funds  in  their  cash  drawer  and  return 
the  PIN  card  to  the  patron. 

(6)  Prize  standards,  (i)  Winners  at  the 
gaming  machines  may  receive  cash, 
prizes  redeemable  for  cash  or 
merchandise,  at  the  discretion  of  the 
gaming  operation; 

(ii)  If  merchandise  prizes  are  to  be 
awarded,  the  specific  type  of  prize  or 
prizes  which  may  be  won  shall  be 
disclosed  to  the  player  before  the  game 
begins; 

fiii)  The  patron  shall  maintain  his/her 
PIN  Card  for  an  indefinite  period  of 
time.  Patrons  shall  not  be  required  to 
redeem  the  balance  in  their  account 
immediately  or  at  the  end  of  their 
gaming  trip  which  creates  a  liability  to 
the  patron  from  the  gaming  operation. 

(7)  Payoff  odds  standards,  (i)  Payoff 
odds  shall  be  determined  by  the  gaming 
operation  and  approved  by  the  tribe  or 
tribal  gaming  commission; 

(ii)  The  gaming  operation  shall  submit 
the  pay  rate,  pay  tables,  seed  amounts 
(if  applicable),  machine  entry 
procedures  and  authorizations,  the 
attendant  jackpot  payout  key  control 
procedures,  and  machine  entry  key 
control  procedures  to  the  tribe  or  the 
tribe's  independent  regulatory  body. 

(8)  The  gaming  operation  snail 
determine  the  minimum  and  maximum 
wagers.  The  amounts  of  such  wagers 
shall  be  conspicuously  posted  on  a  sign 
or  displayed  on  a  designated  screen  of 
the  player  terminal. 

(9)  Jackpot  payout  procedures,  (i) 
When  any  progressive  jackpot  or  a 
payout  of  $1,200.00  or  more  is  won,  the 
player  terminal  shall  lock-up  preventing 
further  play. 

(ii)  The  player  terminal  shall  indicate 
by  light  and  sound  that  a  jackpot  has 
been  won. 

(iii)  An  attendant  shall  go  to  the 
player  terminal  and  obtain  suitable 
identification  such  as  a  driver's  license. 

(iv)  An  attendant  shall  complete  the 
machine  payout  form  for  all  winning 
jackpots  of  $1,200.00  or  more.  The  form 
shall  include,  at  a  minimum,  the 
following  information: 

(A)  Game  number  and  type; 

(B)  Bank  location; 


(C)  Account  number  of  the  player; 

(D)  Name  of  the  player; 

(E)  Terminal  number  the  jackpot  was 
won  at; 

(F)  Date,  time,  and  shift; 

(G)  Amount  won; 
(H)  Amount  wagered; 

(I)  Signature  and  badge  number  of  the 
attendant  verifying  surveillance  was 
notified  for  jackpot  winning  of  $5,000  or 
greater  for  a  single  game;  and 

(J)  Signature  and  oadge  number  of 
attendant  attesting  to  reactivation  of  the 
terminal. 

(v)  The  attendant  shall  reactivate  the 
machine  upon  completion  of  the 
appropriate  paperwork. 

(10)  The  patron  shall  present  their 
PIN  Card  to  a  cashier  to  withdraw  their 
credits.  The  cashier  shall  perform  the 
following: 

(i)  Scan  the  PIN  Card; 

(ii)  Request  the  patron  to  enter  their 
PIN; 

(iii)  The  cashier  shall  ascertain  the 
amount  the  patron  wishes  to  withdraw 
and  enter  the  amount  into  the  computer; 

(iv)  A  multi-part  withdrawal  slip  shall 
be  generated  by  the  point  of  sale  receipt 
printer.  The  cashier  shall  direct  the 
patron  to  sign  the  original  and  one  copy 
of  the  withdrawal  slip; 

(v)  The  cashier  shall  verify  that  the 
PIN  card  and  the  patron  match  by: 

(A)  Comparing  the  patron  to  image  on 
the  computer  screen  of  patron's  picture 
ID;  or 

(B)  Comparing  the  patron  signature  on 
the  withdrawal  slip  to  signature  on  the 
computer  screen. 

(vi)  The  cashier  shall  verify  the 
patron's  balance  before  completing  the 
transaction.  The  cashier  shall  pay  the 
patron  the  appropriate  amount,  issue 
the  patron  the  original  withdrawal  slip 
and  return  the  PIN  card  to  the  patron; 

(vii)  The  first  copy  of  the  withdrawal 
slip  shall  be  placed  in  the  cash  drawer. 
All  account  transactions  shall  be 
accurately  tracked  by  the  account  server 
computer  system.  The  first  copy  of  the 
withdrawal  slip  shall  be  forwarded  to 
the  accounting  at  the  end  of  the  gaming 
day; 

(viii)  In  the  event  the  imaging 
function  is  temporarily  disabled, 
patrons  shall  be  required  to  provide 
positive  ID  for  cash  withdrawal 
transactions  at  the  cashier  stations. 

§542.13    What  are  the  minimum  internal 
control  standards  for  cage  and  credit? 

(a)  The  following  standards  shall 
apply  if  the  gaming  operation  authorizes 
and  extends  credit  to  patrons: 

(1)  At  least  the  following  information 
shall  be  recorded  for  patrons  who  have 
credit  limits  or  are  issued  credit 
(excluding  personal  checks,  payroll 


checks,  cashier's  checks  and  traveler's 
checks): 

(i)  Patron's  name,  current  address, 
and  signature; 

(ii)  Identification  verifications; 

(iii)  Authorized  credit  limit; 

(iv)  Documentation  of  authorization 
by  an  individual  designated  by 
management  to  approve  credit  Umits; 
and 

(v)  Credit  issuances  and  payments. 

(2)  Prior  to  extending  credit,  the 
patron's  gaming  operation  credit  record 
and/or  other  documentation  shall  be 
examined  to  determine  the  following: 

(i)  Properly  authorized  credit  limit; 

(ii)  Whether  remaining  credit  is 
sufficient  to  cover  the  credit  issuance; 
and 

(iii)  Identity  of  the  patron  (except  for 
known  patrons). 

(3)  Credit  extensions  over  a  specified 
dollar  amount  shall  be  approved  by 
personnel  designated  by  management. 

(4)  Proper  approval  of  credit 
extensions  over  10  percent  of  the 
previously  established  limit  shall  be 
documented. 

(5)  The  job  functions  of  credit 
approval  (i.e.,  establishing  the  patron's 
credit  worthiness)  and  credit  extension 
(i.e.,  advancing  patron's  credit)  shall  be 
segregated  for  credit  extensions  to  a 
single  patron  of  $10,000  or  more  per  day 
(applies  whether  the  credit  is  extended 
in  the  pit  or  the  cage). 

(6)  If  cage  credit  is  extended  to  a 
single  patron  in  an  amount  exceeding 
$2,500,  applicable  gaming  personnel 
shall  be'notified  on  a  timely  basis  of  the 
patrons  playing  on  cage  credit,  the 
applicable  amount  of  credit  issued,  and 
the  available  balance. 

(7)  Cage  marker  forms  shall  be  at  least 
two  parts  (the  original  marker  and  a 
payment  slip),  prenumbered  by  the 
printer  or  concurrently  numbered  by  the 
computerized  system,  and  utilized  in 
numerical  sequence. 

(8)  The  completed  original  cage 
marker  shall  contain  at  least  the 
following  information:  marker  number, 
player's  name  and  signature,  and 
amount  of  credit  issued  (both  alpha  and 
numeric). 

(9)  The  completed  payment  slip  shall 
include  the  same  marker  number  as  the 
original,  date  and  time  of  payment, 
amount  of  payment,  nature  of  settlement 
(cash,  chips,  etc.),  and  signature  of 
cashier  receiving  the  payment. 

(10)  If  personal  checks,  cashier's 
checks,  or  payroll  checks  are  cashed  the 
Tribe  shall  implement  appropriate 
controls  for  purpose  of  security  and 
integrity.  The  Tribe  shall  establish  and 
comply  with  procedures  for  collecting 
and  recording  checks  rf'.umed  to  the 
gaming  operation  after  deposit  which 
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include  re-depi)sit  procedures.  These 
procedures  shall  provide  for  notification 
of  cage/credit  c  epartments  and 
custodianship  of  returned  checks. 

(11)  Counter  checks  shall  comply 
with  the  requirements  of  paragraph  (a) 
(10)  of  this  section. 

(12)  When  cc  unter  checks  are  issued, 
the  following  s  lall  be  included  on  the 
check: 

(i)  The  patron's  name  and  signature; 

(ii)  The  dollar  amount  of  the  counter 
check  (both  alpha  and  numeric); 

(iii)  Date  of  issuance;  and 

(iv)  Signatum  or  initials  of  the 
individual  approving  the  counter  check 
transaction. 

(13)  When  trnvelers  checks  or  other 
guaranteed  dra:  ts  such  as  cashier's 
checks  are  pressnted,  the  cashier  shall 
comply  with  the  examination  and 
documentation  procedures  as  required 
by  the  Tribe. 

(b)  Payment  <  tandards.  (1)  All 
payments  received  on  outstanding 
credit  instruments  shall  be  permanently 
recorded  in  the  gaming  operation's 
records. 

(2)  When  par;ial  payments  are  made 
on  credit  instruments,  they  shall  be 
evidenced  by  a  multi-part  receipt  (or 
another  equivalent  document)  which 
contains: 

(i)  The  same  )reprinted  number  on  all 
copies; 

(ii)  Patron's  rame; 

(iii)  Date  of  p  jyment; 

(iv)  Dollar  anount  of  payment  (or 
remaining  balance  if  a  new  marker  is 
issued),  and  na  ure  of  settlement  (cash, 
chips,  etc.); 

(v)  Signature  of  employee  receiving 
payment;  and 

(vi)  Number  (if  credit  instrument  on 
which  partial  piyment  is  being  made. 

(3)  Unless  account  balances  are 
routinely  confiimed  on  a  random  basis 
by  the  accounti  tig  or  internal  audit 
departments,  oi  statements  are  mailed 
by  someone  independent  of  the  credit 
transactions  and  collections  thereon, 
and  the  departi^ent  receiving  payments 
cannot  access  cash,  then  the  following 
standards  shall  bpply: 

(i)  The  routing  procedures  for 
payments  by  mail  require  that  they  are 
received  by  a  department  independent 
of  credit  instrument  custody  and 
collection;         I 

(ii)  Such  receipts  by  mail  shall  be 
documented  onj  a  listing  indicating  the 
customer's  namje,  amount  of  payment, 
nature  of  paym»nt  (if  other  than  a 
check),  and  date  payment  received; 

(iii)  The  total  amount  of  the  listing  of 
mail  receipts  shall  be  reconciled  with 
the  total  mail  receipts  recorded  on  the 
appropriate  accountability  by  the 
accounting  department  on  a  random 
basis  (for  at  least  three  days  per  month). 


(c)  Access  to  credit  documentation 
shall  be  restricted  as  follows: 

(1)  The  credit  information  shall  be 
restricted  to  those  positions  which 
require  access  and  are  so  authorized  by 
management; 

(2)  Outstanding  credit  instruments 
shall  be  restricted  to  persons  authorized 
by  management;  and 

(3)  Written-off  credit  instruments 
shall  be  further  restricted  to  individuals 
specified  by  management. 

(d)  Documentation  shall  be 
maintained  as  follows: 

(1)  All  extensions  of  cage  credit,  pit 
credit  transferred  to  the  cage  and 
subsequent  payments  shall  be 
documented  on  a  credit  instrument 
control  form. 

(2)  Records  of  all  correspondence, 
transfers  to  and  from  outside  agencies, 
and  other  documents  related  to  issued 
credit  instruments  shall  be  maintained. 

(e)  Write-off  and  settlement  standards. 
(1)  Written-off  or  settled  credit 
instruments  shall  be  authorized  in 
writing. 

(2)  Such  authorizations  shall  be  made 
by  at  least  two  management  officials, 
who  are  from  departments  independent 
of  the  credit  transaction. 

(0  The  use  of  collection  agencies  shall 
be  governed  by  the  following  standards: 

(1)  If  credit  instruments  are 
transferred  to  collection  agencies,  or 
other  collection  representatives,  a  copy 
of  the  credit  instrument  and  a  receipt 
from  the  collection  representative  shall 
be  obtained  and  maintained  until  such 
time  as  the  original  credit  instrument  is 
returned  or  payment  is  received. 

(2)  An  individual  independent  of 
credit  transactions  and  collections  shall 
periodically  review  the  documents  in 
paragraph  (f)(1)  of  this  section. 

(g)  If  a  gaming  operation  permits  a 
customer  to  deposit  funds  with  the 
gaming  operation. 

(1)  The  receipt  or  withdrawal  of  a 
customer  deposit  shall  be  evidenced  by 
at  least  a  two-part  document  with  one 
copy  going  to  the  customer  and  one 
copy  remaining  in  the  cage  file. 

(2)  The  multi-part  receipt  shall 
contain  the  following  information; 

(i)  Same  receipt  number  on  all  copies; 

(ii)  Customer's  name  and  signature; 

(iii)  Date  of  receipt  and  withdrawal; 

(iv)  Dollar  amount  of  deposit/ 
withdrawal;  and 

(v)  Nature  of  deposit  (cash,  check, 
chips);  however, 

(vi)  Provided  all  of  the  information  in 
paragraph  (g)(2)(i)  through  (v)  is 
available,  the  only  required  information 
for  all  copies  of  the  receipt  is  the  receipt 
number. 

(3)  The  gaming  operation  shall 
establish  and  comply  with  procedures 
which: 


(i)  Maintain  a  detailed  record  by 
patron  name  and  date  of  all  funds  on 
deposit; 

(ii)  Maintain  a  current  balance  of  all 
customer  cash  deposits  which  are  in  the 
cage/vault  inventory  or  accountability; 
and 

(iii)  Reconcile  this  current  balance 
with  the  deposits  and  withdrawals  at 
least  daily. 

(4)  The  gaming  operation  shall 
describe  the  sequence  of  the  required 
signatures  attesting  to  the  accuracy  of 
the  information  contained  on  the 
customer  deposit  or  withdrawal  form 
ensuring  that  the  form  is  signed  by  the 
cashier. 

(5)  All  customer  deposits  and 
withdrawal  transactions  at  the  cage 
shall  be  recorded  on  a  cage 
accountability  form  on  a  per-shift  basis. 

(6)  Only  cash,  cash  equivalents,  chips 
and  tokens  shall  be  accepted  from 
customers  for  the  purpose  of  a  customer 
deposit. 

(7)  The  Tribe  shall  establish  and 
comply  with  procedures  which  verify 
the  patron's  identity  including  photo 
identification. 

(8)  A  file  for  patrons  shall  be  prepared 
prior  to  acceptance  of  a  deposit. 

(h)  Cage  and  vault  accountability 
standards.  (1)  All  transactions  that  flow 
through  the  cage  shall  be  summarized 
on  a  cage  accountability  form  on  a  per 
shift  basis. 

(2)  Increases  and  decreases  to  the  cage 
inventory  shall  be  supported  by 
documentation. 

(3)  The  cage  and  vault  (including  coin 
rooms)  inventories  shall  be  counted  by 
the  oncoming  and  outgoing  cashiers. 
These  employees  shall  make  individual 
counts  for  comparison  of  accuracy  and 
maintenance  of  individual 
accountability  which  shall  be  recorded 
at  the  end  of  each  shift  during  which 
activity  took  place.  All  discrepancies 
shall  be  noted  and  investigated. 

(4)  All  net  changes  in  outstanding 
gaming  operation  accounts  receivables, 
including  all  returned  checks,  shall  be 
summarized  on  a  cage  accountability 
form  or  similar  document  on  a  per  shift 
basis. 

(5)  The  gaming  operation  cash-on 
hand  shall  include,  but  is  not  limited  to, 
the  following  components: 

(i)  Currency  and  coins; 

(ii)  House  chips,  including  reserve 
chips; 

(iii)  Personal  checks,  cashier's  checks 
and  traveler's  checks  for  deposit; 

(iv)  Customer  deposits; 

(v)  Chips  on  tables; 

(vi)  Hopper  loads  (coins  put  into 
machines  when  they  are  placed  in 
service);  and 

(vii)  Fills  and  credits  (these 
documents  shall  be  treated  as  assets  and 
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liabilities,  respectively,  of  the  cage 
during  a  business  day.  When  win  or  loss 
is  recorded  at  the  end  of  the  business 
day,  they  are  removed  from  the 
accountability). 

(6)  The  Tribe  shall  establish  a 
minimum  bankroll  formula  to  ensure 
the  gaming  operation  maintains  cash  or 
cash  equivalents  (on  hand  and  in  the 
bank,  if  readily  accessible)  in  an  amount 
sufficient  to  satisfy  obligations  to  the 
gaming  operation's  patrons  as  they  are 
incurred. 

(i)  The  Tribe  shall  establish  and 
comply  with  procedures  for  the  receipt, 
inventory,  storage,  and  destruction  of 
gaming  chips  and  tokens. 

(j)  Any  program  for  exchanges  of 
coupons  for  chips  and/ or  tokens  or 
other  coupon  program  shall  be  approved 
by  the  Tribe  prior  to  implementation;  if 
approved,  the  Tribe  shall  establish  and 
comply  with  procedures  that  account 
for  and  control  of  such  programs. 

(k)  A  gaming  operation  shall  comply 
with  the  following  accounting 
standards: 

(1)  The  cage  accountability  shall  be 
reconciled  to  the  general  ledger  at  least 
monthly. 

(2)  A  trial  balance  of  gaming  operation 
accounts  receivable,  including  the  name 
of  the  patron  and  current  balance,  shall 
be  prepared  at  least  monthly  for  active, 
inactive,  settled  or  written-off  accovmts. 
The  reconciliation  and  any  follow-up 
performed  shall  be  documented  and 
retained. 

(3)  The  trial  balance  of  gaming 
operation  accounts  receivable  shall  be 
reconciled  to  the  general  ledger  each 
month.  The  reconciliation  and  any 
follow-up  performed  shall  be 
documented  and  retained. 

(4)  A  trial  balance  of  the  gaming 
operation's  inactive  or  written-off 
accounts  receivable,  including  the  name 
of  patron  and  balance,  shall  be  prepared 
at  least  quarterly. 

(5)  On  a  monthly  basis  an  evaluation 
of  the  collection  percentage  of  credit 
issued  to  identify  unusual  trends  shall 
be  performed. 

(6)  All  cage  and  credit  accounting 
procediu^s  and  any  follow-up 
performed  shall  be  documented. 

(1)  An  individual  independent  of  the 
cage,  credit,  and  collection  functions 
shall  perform  all  of  the  following  at  least 
three  times  per  year: 

(1)  Ascertain  compliance  with  credit 
limits  and  other  established  credit 
issuance  procedures; 

(2)  Randomly  reconcile  outstanding 
balances  of  both  active  and  inactive 
accounts  on  the  accoimts  receivable 
listing  to  individual  credit  records  and 
physical  instruments; 


(3)  Examine  credit  records  to 
determine  that  appropriate  collection 
efforts  are  being  made  and  payments  are 
being  properly  recorded;  and 

(4)  For  a  minimum  of  five  (5)  days  per 
month,  partial  payment  receipts  shall  be 
subsequently  reconciled  to  the  total 
payments  recorded  by  the  cage  for  the 
day  and  shall  be  numerically  accounted 
for. 

(m)  Computer  applications  utilized, 
alternate  documentation,  and/or 
procedures  which  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section  will  be 
acceptable. 

§542.14    What  are  tti«  minimum  internal 
control  standards  for  internal  audit? 

(a)  Separate  internal  audit  personnel 
shall  be  maintained  by  a  Tribe  for  its 
gaming  operation(s). 

(1)  Tier  C  gaming  operations  shall 
maintain  a  separate  internal  audit 
department  whose  primary  function  is 
performing  internal  audit  work  and 
which  is  independent  with  respect  to 
the  departments  subject  to  audit. 

(2)  Tier  A  and  B  gaming  operations 
shall  either  maintain  a  separate  internal 
audit  department  or  designate  personnel 
to  perform  internal  audit  work  who  are 
independent  with  respect  to  the 
departments/procedures  being 
examined. 

(3)  The  internal  audit  personnel  shall 
report  directly  to  the  Tribe,  the  tribal 
gaming  commission,  audit  committee  or 
other  entity  designated  by  the  tribe. 

(b)  Documentation  (e.g.,  checklists, 
programs,  reports,  etc.)  shall  be 
prepared  to  evidence  all  internal  audit 
work  performed  as  it  relates  to  the 
requirements  in  this  section.  The 
internal  audit  department  operates  with 
audit  programs  which,  at  a  minimum, 
address  the  MICS.  Additionally,  the 
department  properly  documents  the 
work  performed,  the  conclusions 
reached,  and  the  resolution  of  all 
exceptions. 

(c)  All  material  exceptions  resulting 
from  internal  audit  work  shall  be 
investigated  and  resolved  vsrith  the 
results  of  such  being  documented  and 
retained  for  five  years. 

(d)  The  internal  audit  department 
shall  report  to  management  and  the 
Tribe  or  its  designated  tribal 
governmental  body  all  instances  of  non- 
compliance that  come  to  its  attention 
during  the  course  of  testing  compliance 
with  the  standards  in  this  part. 
Management  shall  be  required  to 
respond  to  internal  audit  findings 
stating  corrective  measures  to  be  taken 
to  avoid  recurrence  of  the  audit 
exception.  Such  management  responses 
shall  be  included  in  the  internal  audit 


report  which  will  be  delivered  to  the 
Tribe  or  its  designated  tribal 
governmental  body. 

(e)  The  internal  audit  department 
shall  perform  audits  of  all  major  areas 
of  the  gaming  operation. 

(1)  Tne  following  are  reviewed  at  least 
once  during  each  six-month  period: 
(i)  Table  games,  including  out  not 
limited  to,  fill  and  credit  procediu^s,  pit 
credit  play  procedures,  rim  credit 
procedures,  soft  drop/count  procedures 
and  the  subsequent  transfer  of  funds, 
surprise  testing  of  count  room  currency 
counters,  location  and  control  over 
sensitive  keys,  the  tracing  of  source 
documents  to  summarized 
documentation  and  accounting  records, 
and  reconciliation  to  restricted  copies; 

(ii)  Gaming  machines,  including  but 
not  limited  to,  jackpot  payout  and  slot 
fill  procedures,  slot  drop/count  and 
ciurency  acceptor  drop/count  and 
subsequent  transfer  of  funds,  surprise 
testing  of  weigh  scale  and  weigh  scale 
interface,  surprise  testing  of  count  room 
currency  counters,  slot  machine  drop 
cabinet  access,  tracing  of  source 
documents  to  summarized 
documentation  and  accounting  records, 
reconciliation  to  restricted  copies, 
location  and  control  over  sensitive  keys, 
compliance  with  EPROM  duplication 
procedures,  and  compliance  with  MICS 
procedures  for  gaming  machines  that 
accept  coins  or  ciurency  and  issue  cash- 
out  tickets  or  gaming  machines  that  do 
not  accept  currency  or  coin  and  do  not 
retvun  currency  or  coin. 

(2)  The  following  are  reviewed  at  least 
annually: 

(i)  Keno,  including  but  not  limited  to, 
game  write  and  payout  procedures, 
sensitive  key  location  and  control,  and 
a  review  of  keno  auditing  procedures; 

(ii)  Card  games,  including  but  not 
limited  to,  card  games  operation, 
monetary  exchange  procedures,  shill 
transactions,  and  count  procedures; 

(iii)  Bingo,  including  but  not  limited 
to.  bingo  card  control,  payout 
procedures,  and  cash  reconciliation 
process; 

(iv)  Complimentary  service  or  item, 
including  but  not  limited  to.  procedures 
whereby  complimentary  service  items 
are  issued  and  authorized; 

(v)  Cage  and  credit  procedures 
including  all  cage,  credit  and  collection 
procedures,  and  the  reconciliation  of 
trial  balances  to  physical  instruments  on 
a  sample  basis.  Cage  accountabiUty  shall 
be  reconciled  to  the  general  ledger; 

(vi)  Pari-mutual  wagering,  including 
write  and  payout  procedures,  and  pari- 
mutual  auditing  procedures; 

(vii)  Electronic  data  processing 
functions,  including  review  for 
compliance  with  EDP  standards. 
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(3)  In  addit  on  to  the  observation  and 
examinations  performed  under 
paragraphs  (e  (1)  and  (2)  of  this  section, 
follow-up  observations  and 
examinations  shall  be  performed  to 
verify  that  coirective  action  has  been 
taken  regarding  all  instances  of 
noncompliani:e  cited  by  internal  audit, 
the  independent  accountant,  and/or  the 
Commission.  The  verification  shall  be 
performed  wi  hin  six  months  following 
the  date  of  notification. 

(4)  Whenever  possible,  internal  audit 
observations  !  hall  be  performed  on  an 
unannounced  basis  (i.e.,  without  the 
employees  be  ng  forewarned  that  their 
activities  will  be  observed). 
Additionally,  if  the  independent 
accountant  also  performs  the  internal 
audit  functior  ,  the  accountant  shall 
perform  separate  observations  of  the 
table  games/giiming  machine  drops  and 
counts  to  sati!  fy  the  internal  audit 
observation  n  quirements  and 
independent  i  ccountant  tests  of  controls 
as  required  b>  the  AICPA  Guide. 

(fl  Reports  c  ocumenting  audits 
performed  sh^ll  be  maintained  and 

to  the  Commission  upon 
dit  reports  shall  include 
n  formation: 
jectives; 

cedures  and  scope; 
and  conclusions; 
ndations,  if  applicable; 


made  availab 
request.  The 
the  following 

(1)  Audit  ol 

(2)  Audit  p 

(3)  Finding; 

(4)  Recom 
and 

(5)  Manage 


lent's  response. 


§  542.15    Whatjare  the  minimum  internal 
control  standards  for  surveillance? 


(a)  The  survfci 
maintained 
surveillance 
surveillance 


and 


illance  system  shall  be 
operated  from  a 
rftom  and  shall  provide 
o  /er  gaming  areas.  Tier  A 
operat  ions  shall  not  be  required 
surveillance  room  if  the 
on  maintains  and 
uiimanned  surveillance 
sef:ured  location  whereby 
surveillance  are 
jeo  taped, 
entrance  to  the  surveillance 
location  shall  be 
it  is  not  readily 
ther  gaming  operation 
work  primarily  on  the 
the  general  public, 
a  surveillance  room  shall 
sjurveillance  personnel, 

and  other  persons 
I  iccordance  with  the 
on  policy.  Authorized 
personnel  shall  maintain 
of  authorized  persons 
SI  rveillance  room. 


gaming 
to  have  a 
gaming  operat  i 
operates  an 
system  in  a 
the  areas  und^ 
continually  vi 

(b)The 
room  or  secured 
located  so  thai 
accessible  by 
employees  w 
casino  floor, 

(c)  Access  tc 
be  limited  to 
key  employees 
authorized  in 


«it 
ho 
o- 


gaming  operat 
surveillance 
sign-in  logs 
entering  the 

(d)  Surveillabice 
shall  have  total 
all  other  satell 


room  equipment 
override  capability  over 
te  surveillance 


equipment  located  outside  the 
surveillance  room. 

(e)  For  all  Tier  B  and  C  gaming 
operations,  in  the  event  of  power  loss  to 
the  surveillance  system,  an  auxiliary  or 
backup  power  source  shall  be  available 
and  capable  of  providing  immediate 
restoration  of  power  to  all  elements  of 
the  surveillance  system  that  enable 
surveillance  personnel  to  observe  the 
table  games  remaining  open  for  play  and 
all  areas  covered  by  dedicated  cameras. 

(f)  The  surveillance  system  shall 
include  date  and  time  generators  which 
possess  the  capability  to  display  the 
date  and  time  of  recorded  events  on 
video  tape  recordings.  The  displayed 
date  and  time  shall  not  significantly 
obstruct  the  recorded  view. 

(g)  The  surveillance  room  shall  be 
staffed  for  all  shifts  and  activities  by 
personnel  trained  in  the  use  of  the 
equipment,  knowledge  of  the  games  and 
house  rules. 

(h)  Each  video  camera  required  by  the 
standards  in  this  section  shall  be 
installed  in  a  manner  that  will  prevent 
it  from  being  readily  obstructed, 
tampered  with  or  disabled  by  paVons  or 
employees. 

(i)  Each  video  camera  required  by  the 
standards  in  this  section  shall  possess 
the  capability  of  having  its  picture 
displayed  on  a  video  monitor  and 
recorded.  The  surveillance  system  shall 
include  sufficient  numbers  of  monitors 
and  recorders  to  simultaneously  display 
and  record  multiple  gaming  and  count 
room  activities,  and  record  the  views  of 
all  dedicated  cameras  and  motion 
activated  dedicated  cameras. 

(j)  Reasonable  effort  shall  be  made  to 
repair  each  malfunction  of  surveillance 
sy.stem  equipment  required  by  the 
standards  in  this  section  within  seventy- 
two  (72)  hours  after  the  malfunction  is 
discovered. 

(k)  In  the  event  of  a  dedicated  camera 
malfunction,  the  gaming  operation  shall 
immediately  provide  alternative  camera 
coverage  or  other  security  measures, 
such  as  additional  supervisory  or 
security  personnel,  to  protect  the  subject 
activity. 

(1)  Each  gaming  machine  offering  a 
payout  of  more  than  $250,000  shall  be 
monitored  by  dedicated  camera(s)  to 
provide  coverage  of: 

(1)  All  patrons  and  employees  at  the 
gaming  machine,  and 

(2)  The  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine: 

(m)  Notwithstanding  paragraph  (1)  of 
this  section,  if  the  gaming  machine  is  a 
multi-game  machine,  the  gaming 
operation  with  the  approval  of  the  Tribe 
may  develop  and  implement  alternative 
procedures  to  verify  payouts. 


(n)  The  surveillance  system  of  all  Tier 
B  and  C  gaming  operations  shall 
monitor  and  record  a  general  overview 
of  the  activities  occurring  in  each 
gaming  machine  change  booth. 

(0)  The  surveillance  system  of  gaming 
operations  operating  four  (4)  or  more 
table  games  shall  provide  at  a  minimum 
one  (1)  pan-tilt-zoom  camera  per  two 
tables  and  surveillance  must  be  capable 
of  taping: 

(1)  With  sufficient  clarity  to  identify 
patrons  and  dealers;  and 

(2)  With  sufficient  coverage  and 
clarity  to  simultaneously  view  the  table 
bank  and  determine  the  configuration  of 
wagers,  card  values  and  game  outcome. 

(p)  The  surveillance  system  of  gaming 
operations  operating  three  (3)  or  less 
table  games  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (n)  of  this  section;  or 

(2)  Have  one  (1)  overhead  camera  at 
each  table. 

(q)  All  craps  tables  shall  have  two  (2) 
stationary  cross  view  cameras  covering 
both  ends  of  the  table.  All  roulette  areas 
shall  have  one  (1)  overhead  stationary 
camera  covering  the  roulette  wheel  and 
shall  also  have  one  (1)  stationary 
overview  of  the  play  of  the  table.  All  big 
wheel  games  shall  have  one  (1) 
stationary  camera  viewing  the  wheel. 

(r)  Each  progressive  table  game  with 
a  potential  progressive  jackpot  of 
$25,000  or  more  shall  be  recorded  and 
monitored  by  dedicated  cameras  that 
provide  coverage  of: 

(1)  The  table  surface,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified; 

(2)  An  overall  view  of  the  entire  table 
with  sufficient  clarity  to  identify 
patrons  and  dealer;  and 

(3)  A  view  of  the  progressive  meter 
jackpot  amount.  If  several  tables  are 
linked  to  the  same  progressive  jackpot 
meter,  only  one  meter  need  be  recorded. 

(s)  The  surveillance  system  shall 
possess  the  capability  to  monitor  the 
keno  and  bingo  ball  drawing  device  or 
random  number  generator  which  shall 
be  recorded  during  the  course  of  the 
draw  by  a  dedicated  camera  or 
automatically  activated  camera  with 
sufficient  clarity  to  identify  the  balls 
drawn  or  nimibers  selected. 

(t)  The  surveillance  system  shall 
monitor  and  record  general  activities  in 
each  keno  game  area  with  sufficient 
clarity  to  identify  the  employees 
performing  the  different  functions. 

(u)  The  surveillance  system  in  the 
bingo  game  area  shall  monitor  and 
record  the  game  board  and  the  activities 
of  the  employees  responsible  for 
drawing,  calling,  and  entering  the  balls 
drawn  or  numbers  selected. 


Federal  Register / Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Rules  and  Regulations 


623 


(v)  The  surveillance  system  shall 
monitor  and  record  general  activities  in 
each  race  book,  sports  pool  and  pari- 
mutuel  book  ticket  writer  and  cashier 
area  with  sufficient  clarity  to  identify 
the  employees  performing  the  different 
functions. 

(w)  The  surveillance  system  shall 
monitor  and  record  a  general  overview 
of  activities  occurring  in  each  cage  and 
vault  area  with  sufficient  clarity  to 
identify  employees  within  the  cage  and 
patrons  and  employees  at  the  counter 
areas.  Each  cashier  station  shall  be 
equipped  with  one  (1)  stationary 
overhead  camera  covering  the 
transaction  area.  The  surveillance 
system  shall  be  used  as  an  overview  for 
cash  transactions.  This  overview  should 
include  the  customer,  the  employee  and 
the  surrounding  area.  This  standard  is 
optional  for  Tier  A  gaming  operations. 

(x)  The  cage  or  vault  area  in  which 
fills  and  credits  are  transacted  shall  be 
monitored  and  recorded  by  a  dedicated 
camera  or  motion  activated  dedicated 
camera  that  provides  coverage  with 
sufficient  clarity  to  identify  the  chip 
values  and  the  amounts  on  the  fill  and 
credit  slips.  Controls  provided  by  a 
computerized  fill  and  credit  system  may 
be  deemed  an  adequate  alternative  to 
viewing  the  fill  and  credit  slips. 

(y)  The  surveillance  system  shall 
monitor  and  record  all  areas  where 
currency  or  coin  may  be  stored  or 
counted,  including  the  soft  and  hard 
count  rooms,  all  doors  to  the  soft  and 
hard  count  rooms,  all  scales  and 
v<a-apping  machines  and  all  areas  where 
uncounted  currency  and  coin  may  be 
stored  during  the  drop  and  count 
process.  Tier  C  gaming  operations  shall 
also  maintain  audio  capability  of  the 
soft  count  room.  The  surveillance 
system  shall  provide  for: 

(1)  Coverage  of  scales  shall  be 
sufficiently  clear  to  view  any  attempted 
manipulation  of  the  recorded  data. 

(2)  Monitoring  and  recording  of  the 
table  games  drop  box  storage  rack  or 
area  by  either  a  dedicated  camera  or  a 
motion-detector  activated  camera. 

(3)  Monitoring  and  recording  of  all 
areas  where  coin  may  be  stored  or 
counted  including  the  hard  count  room, 
all  doors  to  the  hard  count  room,  all 
scales  and  wrapping  machines,  and  all 
areas  where  uncounted  coin  may  be 
stored  during  the  drop  and  count 
process. 

(4)  Monitoring  and  recording  of  soft 
count  room,  including  all  doors  to  the 
room  all  drop  boxes,  safes,  and  counting 
surfaces,  and  all  count  team  personnel. 
The  counting  surface  area  must  be 
continuously  monitored  by  a  dedicated 
camera  during  the  soft  count. 


(5)  Monitoring  and  recording  of  all 
areas  where  currency  is  sorted,  stacked, 
counted,  verified,  or  stored  during  the 
soft  count  process. 

(z)  All  video  recordings  of  coverage 
provided  by  the  dedicated  cameras  or 
motion-activated  dedicated  cameras 
required  by  the  standards  in  this  section 
shall  be  retained  for  a  minimum  of 
seven  (7)  days.  Recordings  involving 
suspected  or  confir^ied  gaming  criires, 
unlawful  activity,  or  detentions  and 
questioning  by  security  personnel,  must 
be  retained  for  a  minimum  of  thirty  (30) 
days.  Recordings  of  all  linked  systems 
(bingo,  ball  draws,  gaming  machines, 
etc.)  shall  be  maintained  for  at  least 
thirty  (30)  days. 

(aa)  Video  recordings  shall  be 
provided  to  the  Commission  upon 
request. 

(bb)  A  video  library  log  shall  be 
maintained  to  demonstrate  the  storage, 
identification,  and  retention  standards 
required  in  this  section  have  been 
complied  with. 

(cc)  Each  tribe  shall  maintain  a  log 
that  documents  each  malfunction  and 
repair  of  the  surveillance  system  as 
defined  in  this  section.  The  log  shall 
state  the  time,  date,  and  nature  of  each 
malfunction,  the  efforts  expended  to 
repair  the  malfunction,  and  the  date  of 
each  effort,  the  reasons  for  any  delays  in 
repairing  the  malfunction,  the  date  the 
malfunction  is  repaired,  and  where 
applicable,  any  alternative  security 
measures  that  were  taken. 

(dd)  Each  gaming  operation  shall 
maintain  a  surveillance  log  of  all 
surveillance  activities  in  the 
surveillance  room.  The  log  shall  be 
maintained  by  surveillance  room 
personnel  and  shall  be  stored  securely 
within  the  surveillance  department.  At 
a  minimum,  the  following  information 
shall  be  recorded  in  a  surveillance  log: 

(1)  Date  and  time  each  surveillance 
commenced; 

(2)  The  name  and  license  credential 
number  of  each  person  who  initiates, 
performs,  or  supervises  the  surveillance; 

(3)  Reason  for  surveillance  including 
the  name,  if  known,  alias,  or  description 
of  each  individual  being  monitored,  and 
a  brief  description  of  the  activity  in 
which  the  person  being  monitored  is 
engaging; 

(4)  The  times  at  which  each  video  or 
audio  tape  recording  is  commenced  and 
terminated; 

(5)  The  time  at  which  each  suspected 
criminal  offense  is  observed  along  with 
a  notation  of  the  reading  on  the  meter, 
counter,  or  device  specified  in 
paragraph  (0  of  this  section  that 
identifies  the  point  on  the  video  tape  at 
which  such  offense  was  recorded; 


(6)  Time  of  termination  of 
surveillance:  and 

(7)  Summary  of  the  results  of  the 
surveillance. 

§  542.16    What  are  the  minimum  Internal 
control  standards  for  electronic  data 
processing? 

(a)  General  controls  for  gaming 
hardware  and  software.  (1)  Management 
shall  take  an  active  role  in  making  sure 
that  physical  and  logical  security 
measures  are  implemented,  maintained, 
and  adhered  to  by  personnel  to  prevent 
unauthorized  access  which  could  cause 
errors  or  compromise  data  or  processing 
integrity. 

(i)  Management  shall  ensure  that  all 
new  gaming  vendor  hardware  and 
software  agreements/contracts  will 
require  the  vendor  to  adhere  to  the  tribal 
minimum  internal  control  standards. 

(ii)  Physical  security  measures  shall 
exist  over  computer,  computer  terminals 
and  storage  media  to  prevent 
unauthorized  access  and  loss  of 
integrity  of  data  and  processing. 

(iii)  Access  to  systems  software  and 
application  programs  shall  be  limited  to 
authorized  personnel. 

(iv)  Access  to  computer  data  shall  be 
limited  to  authorized  personnel. 

(v)  Access  to  computer 
communications  facilities,  or  the 
computer  system,  and  information 
transmissions  shall  be  limited  to 
authorized  personnel. 

(vi)  Standards  in  paragraph  (a)(l]  of 
this  section  shall  apply  to  each 
applicable  department  within  the 
gaming  operation. 

(2)  The  main  computers  (i.e., 
hardware,  software  and  data  files)  for 
each  gaming  application  (e.g.,  keno,  race 
and  sports,  gaming  machines,  etc.)  shall 
be  in  a  secured  area  with  access 
restricted  to  authorized  persons, 
including  vendors. 

(3)  Access  to  computer  operations 
shall  be  restricted  to  authorized 
personnel  to  reduce  the  risk  of  loss  of 
integrity  of  data  or  processing. 

(4)  Incompatible  duties  shall  be 
adequately  segregated  and  monitored  to 
prevent  error  in  general  EDP/MIS 
procedures  to  go  undetected  or  fraud  to 
be  concealed. 

(5)  Non-EDP/MIS  personnel  shall  be 
precluded  from  having  unrestricted 
access  to  the  secured  computer  areas. 

(6)  The  computer  systems,  including 
application  software,  shall  be  secured 
through  the  use  of  passwords  or  other 
approved  means  where  applicable. 
Management  personnel  or  persons 
independent  of  the  departrrent  being 
controlled  shall  assign  and  control 
access  to  system  functions. 
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(7)  Passwords  shall  be  controlled  as 
follows  unlesi  otherwise  addressed  in 
the  standards  in  this  section. 

(i)  Each  user  shall  have  their  own 
individual  pa  isword;  and  (ii)  Passwords 
shall  be  chanj  ed  at  least  quarterly  with 
changes  docu  nented. 

(8)  Adequate  backup  and  recovery 
procedures  shall  be  in  place  which 
include: 

(i)  Frequent  backup  of  data  files; 

(ii)  Backup  jf  all  programs; 

(iii)  Secure<  off-site  storage  of  all 
backup  data  fl  les  and  programs,  or  other 
adequate  prot  jction;  and 

(iv)  Recoveiy  procedures  which  are 
tested  at  least  lannually  with 
documentation  of  results. 

(9)  Adequate  system  documentation 
shall  be  mainlkined,  including 
descriptions  of  hardware  and  software, 
operator  manuals,  etc. 

(b)  If  a  separate  EDP  department  is 
maintained  oij  if  there  are  in-house 
developed  systems,  the  following 
standards  shall  apply: 

(1)  The  ED^  department  shall  be 
independent  df  the  gaming  areas  (e.g., 
cage,  pit,  couijt  rooms,  etc.).  EDP/MIS 
procedures  anld  controls  should  be 
documented  and  responsibilities 
communicate(  I. 

(2)  EDP  department  personnel  shall  be 
precluded  from  unauthorized  access  to: 

(i)  Computers  and  terminals  located 
in  gaming  are<  s; 
(ii)  Source  c  ocuments;  and 
(iii)  Live  dai  a  files  (not  test  data). 

(3)  EDP/MI3  personnel  shall  be: 
(i)  Restricted  from  having  an 

authorized  ac(  ess  to  cash  or  other  liquid 
assets;  and 

(ii)  From  initiating  general  or 
subsidiary  ledger  entries. 

(4)  Program  jchanges  for  in-house 
developed  systems  should  be 
documented  as  follows: 

(i)  Requests  [for  new  programs  or 
program  changes  shall  be  reviewed  by 
the  EDP  superi'isor.  Approvals  to  begin 
work  on  the  piogram  shall  be 
documented; 

(ii)  A  writte]!  plan  of  implementation 
for  new  and  modified  programs  shall  be 
maintained  and  include,  at  a  minimum, 
the  date  the  piogram  is  to  be  placed  into 
service,  the  nature  of  the  change,  a 
description  of  procedures  required  in 
order  to  bring  :he  new  or  modified 
program  into  service  (conversion^or 
input  of  data,  nstallation  procedures, 
etc.),  and  an  iridication  of  who  is  to 
perform  all  such  procedures; 

(iii)  Testing  of  new  and  modified 
programs  shal  be  performed  and 
documented  prior  to  implementation; 
and 

(iv)  A  recorc  of  the  final  program  or 
program  chanj  es,  including  evidence  of 


user  acceptance,  date  in  service, 
programmer,  and  reason  for  changes, 
shall  be  documented  and  maintained. 

(5)  Computer  security  logs,  if 
generated  by  the  system,  shall  be 
reviewed  by  EDP  supervisory  personnel 
for  evidence  of: 

(i)  Multiple  attempts  to  log-on,  or 
alternatively,  the  system  shall  deny  user 
access  after  three  attempts  to  log-on; 

(ii)  Unauthorized  changes  to  live  data 
files;  and 

(iii)  Any  other  unusual  transactions. 

(iv)  This  paragraph  shall  not  apply  to 
personal  computers. 

(c)  If  remote  dial-up  to  any  associated 
equipment  is  allowed  for  software 
support,  the  gaming  operation  shall 
maintain  an  access  log  which  includes: 

(1)  Name  of  employee  authorizing 
modem  access; 

(2)  Name  of  authorized  programmer  or 
manufacturer  representative; 

(3)  Reason  for  modem  access; 

(4)  Description  of  work  performed; 
and 

(5)  Date,  time,  and  duration  of  access. 

(d)  Documents  may  be  scanned  or 
directly  stored  to  WORM  ("Write  Once 
Read  Many")  optical  disk  with  the 
following  conditions: 

(1)  The  optical  disk  shall  contain  the 
exact  duplicate  of  the  original 
document. 

(2)  All  documents  stored  on  optical 
disk  shall  be  maintained  with  a  detailed 
index  containing  the  gaming  operation 
department  and  date.  This  index  shall 
be  available  upon  request  by  the 
Commission. 

(3)  Upon  request  and  adequate  notice 
by  the  tribe  or  the  Commission, 
hardware  (terminal,  printer,  etc.)  shall 
be  made  available  in  order  to  perform 
auditing  procedures. 

(4)  Controls  shall  exist  to  ensure  the 
accurate  reproduction  of  records  up  to 
and  including  the  printing  of  stored 
documents  used  for  auditing  purposes, 

(5)  If  source  documents  and  summary 
reports  are  stored  on  re-writeable  optical 
disks,  the  disks  may  not  be  relied  upon 
for  the  performance  of  any  audit 
procedures  and  the  original  documents 
and  summary  reports  shall  be  retained. 

(6)  The  disks  shall  be  retained  for  a 
minimum  of  five  years. 

(7)  Original  documents  must  be 
retained  for  a  minimum  of  one  year  after 
they  have  been  scanned  to  WORM 
disks. 

§  542.17    What  are  the  minimum  internal 
control  standards  for  complimentary 
services  or  items? 

(a)  Each  gaming  operation  shall 
establish  and  comply  with  procedures 
for  the  authorization  and  issuance  of 
complimentary  services  and  items 


including  cash  and  noncash  gifts.  Such 
procedures  shall  include,  but  shall  not 
be  limited  to,  the  procedures  by  which 
the  gaming  operation  delegates  to  its 
employees  the  authority  to  approve  the 
issuance  of  complimentary  services  and 
items  and  the  procedures  by  which 
conditions  or  limits,  if  any,  which  may 
apply  to  such  authority  are  established 
and  modified,  including  limits  based  on 
relationships  between  the  authorizer 
and  recipient,  and  shall  further  include 
effective  provisions  for  audit  purposes. 

(b)  At  least  weekly,  accounting,  MIS, 
or  alternative  personnel  that  cannot 
grant  or  receive  complimentary 
privileges  shall  prepare  reports  that 
include  the  following  information  for  all 
complimentary  service  or  item  that 
exceeds  $50.00: 

(1)  Name  of  patron  who  received  the 
complimentary  service  or  item; 

(2)  Name(s)  of  employee(s)  who 
issued  and/or  authorized  the 
complimentary  service  or  item; 

(3)  The  actual  cash  value  of  the 
complimentary  service  or  item; 

(4)  The  type  of  complimentary  service 
or  item  (i.e.,  food,  beverage,  etc.);  and 

(5)  Date  the  complimentary  service  or 
item  was  issued. 

(c)  The  internal  audit  or  accounting 
departments  shall  review  the  reports 
required  in  paragraph  (b)  of  this  section 
at  least  weekly.  These  reports  shall  be 
made  available  to  the  Tribe,  the  tribe's 
independent  regulatory  body,  and  the 
Commission  upon  request. 

§  542.1 8    Who  may  apply  for  a  variance  and 
how  do  I  apply  for  one? 

(a)  Variance  for  Tier  A  and  Tier  B 
gaming  operations.  (1)  A  Tribe  may 
apply  for  a  variance  in  its  tribal  MICS 
for  Tier  A  or  Tier  B  gaming  operations 
if  the  Tribe  has  determined  that: 

(i)  The  gaming  operation  is  unable  to 
comply  substantially  with  an  internal 
control  standard  in  this  part;  and 

(ii)  The  gaming  operation  develops  a 
variance  that  will  achieve  adequate 
control  for  the  standard  which  it  seeks 
to  replace. 

(2)  For  each  standard  for  which  the 
Tribe  seeks  a  variance,  the  Tribe  shall 
submit  to  the  Commission  a  detailed 
report  which  shall  include  the  following 
information: 

(i)  An  explanation  of  why  the  gaming 
operation  is  unable  to  comply 
substantially  with  the  standard; 

(ii)  A  description  of  the  proposed 
variance; 

(iii)  An  explanation  of  how  the 
proposed  variance  achieves  adequate 
control;  and 

(iv)  Evidence  that  the  Tribe  or  its 
independent  regulatory  body  has 
approved  the  variance. 
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(3)  The  Commission  may  test  the 
adeouacy  of  the  variance. 

(b)  Variances  for  Tier  B  and  C  gaming 
operations.  (1)  A  Tribe  may  apply  for  a 
variance  in  its  tribal  MICS  for  Tier  C 
gaming  operations  if  the  Tribe  has 
determined  that  the  variance  will 
achieve  at  least  the  same  level  of  control 
as  the  standard  the  variance  is  to 
replace. 

(2)  For  each  standard  for  which  the 
Tribe  seeks  a  variance,  the  Tribe  shall 
submit  to  the  Commission  a  detailed 
report  which  shall  include  the  following 
information: 

(i)  An  explanation  of  why  the  Tribe  is 
seeking  a  variance; 

(ii)  A  description  of  the  proposed 
variance; 

(iii)  An  explanation  of  how  the 
proposed  variance  achieves  at  least  the 
same  level  of  control  as  the  standard  it 
is  to  replace;  and 

(iv)  Evidence  that  the  Tribe  or  its 
independent  regulatory  body  has 
approved  the  variance. 

C3)  The  Commission  may  test  the 
adequacy  of  the  variance. 

(c)  The  Commission  may  grant  the 
request  for  a  variance  upon  its  sole 


discretion.  Variances  will  not  be  granted 
routinely.  The  gaming  operation  shall 
comply  with  standards  at  least  as 
stringent  as  those  set  forth  in  this  part 
until  such  time  as  the  Commission 
approves  a  request  for  a  variance. 

(d)  Approval  of  variances  shall  expire 
three  years  from  the  date  of  approval.  A 
Tribe  may  apply  for  a  renewal  of  a 
variance  by  submitting  a  request  which 
shall  include  a  justification  of  why  the 
variance  should  be  renewed.  The 
Commission  may  grant  the  request  for 
renewal  of  a  variance  upon  its  sole 
discretion. 

§  542. 1 9    Does  this  part  apply  to  charitable 
bingo  operations? 

(a)  This  part  shall  not  apply  to 
charitable  bingo  operations  provided 
that: 

(1)  All  proceeds  are  for  the  benefit  of 
a  charitable  organization; 

(2)  The  Tribe  permits  the  charitable 
organization  to  be  exempt  from  this 
part; 

(3)  The  charitable  bingo  operation  is 
operated  wholly  by  the  charitable 
organization's  employees  or  volunteers; 


(4)  The  annual  gross  gaming  revenue 
of  the  charitable  organization  does  not 
exceed  $50,000;  and ' 

(5)  The  Tribe  establishes  and  the 
charitable  bingo  operation  complies 
with  minimum  standards  which  shall 
protect  the  integrity  of  the  game  and 
safeguard  the  monies  used  in 
connection  with  the  game. 

(b)  Nothing  in  this  section  shall 
exempt  bingo  operations  conducted  by 
independent  operators  for  the  benefit  of 
a  charitable  organization. 

Authority  and  Signature 

This  Final  Rule  was  prepared  under 
the  direction  of  Montie  R.  Deer, 
Chairman,  National  Indian  Gaming 
Commission,  1441  L  Street.  NW,  Suite 
9100,  Washington,  DC  20005. 

Signed  at  Washington,  DC  this  18th  day  of 
December,  1998. 

Montie  R.  Deer, 

Chairman. 

(FR  Doc.  98-34151  Filed  12-30-98;  8:45  am] 
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Part  IV 


Department  of  Labor 

Employment  and  Training  Administration 

20  CFR  Parts  655  and  656 
Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models;  Labor  Certification  Process  for 
Permanent  Employment  of  Aliens  in  the 
United  States;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


20  CFR  Parts  6S5  and  656 


RiN  1215-AB09 


l.abor  Condition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models;  Labor  Oertification  Process 
for  Permanent  Employment  of  Aliens 
in  the  United  States 

agency:  Employlnent  and  Training 

Administration,  Labor,  in  conciirrence 

with  the  Wage  and  Hour  £)ivision. 

Employment  Standards  Administration, 

Labor. 

ACTION:  Notice  of  Proposed  Rulemaking; 

request  for  comitients. 

■ '         »  ■       ■  -  -      ■ 

SUMMARY:  The  Department  of  Labor  is 
proposing  regulations  to  implement 
recent  legislatioii  and  clarify  existing 
Departmental  rules  relating  to  the 
temporary  employment  in  the  United 
States  of  nonimiiiigrants  under  H-lB 
visas.  Specifically,  the  Department 
publishes  this  notice  of  proposed 
rulemaking  to  obtain  public  comment 
on  issues  to  be  addressed  in  regulations 
to  implement  changes  made  to  the 
Immigration  and  Nationality  Act  (INA) 
by  the  American  Competitiveness  and 
Workforce  Improvement  Act  of  1998 
(ACWL\).  For  certain  of  these  ACWIA 
issues,  the  Department  is  proposing 
regulatory  language  for  comment,  for 
other  issues,  the  Department  is 
identifying  concerns  and  its  proposed 
approach  to  addressing  them  or 
alternative  approaches,  on  all  of  which 
co.mments  are  requested.  In  addition, 
the  Department  is  providing  an 
opportunity  for  additional  comments  on 
certain  provisions  which  were 
previously  published  for  comment  as  a 
Prop<Med  Rule  i^  1995  (60  FR  55339). 
The  Department  is  also  proposing  to 
modify  regulations  to  implement  an 
ACWIA  provision  which  modifies  the 
methodology  for  the  determination  of 
the  prevailing  wage  imder  the 
Permanent  Labor  Certification  program 
(20  CFR  Part  659).  but  is  not  proposing 
specific  regulate^  text  at  this  time.  This 
methodology  is  llso  applicable  to 
prevailing  wagei  for  the  H-lB  program. 
The  Department  is  working  in  close 
cooperation  wit]|  the  Immigration  and 
Naturalization  Sbrvice  (INS)  in 
developing  thesa  regulations,  since 
certain  definitions  and  terms  must  be 
consistentiy  app^ed  by  the  two  agencies 
in  their  respecti? e  regulations. 


After  receiving  public  comments  on 
this  notice  of  proposed  rulemaking,  the 
Department  plans  to  publish  an  Interim 
Final  Rule  (inviting  further  comment) 
and  a  Final  Rule  (after  reviewing  all  the 
comments  received). 

DATES:  Submit  written  comments  by 
February  4, 1999.  The  Department 
encourages  submission  of  comments  as 
soon  as  possible  before  that  date.  Any 
comments  received  by  the  Department 
after  that  date  will  be  part  of  the 
rulemaking  record  and  will  be 
considered,  fully,  in  subsequent 
rulemaking,  but  they  may  not  receive 
full  consideration  in  the  interim 
implementing  regulations.  Congress 
expressed  its  intent  that  the  Department 
act  swiftly  to  issue  regulations  by 
waiving  the  customary  60-day  comment 
period. 

ADDRESSES:  Submit  written  comments 
concerning  Part  655  to  Deputy 
Administrator,  Wage  and  Hour  Division, 
ATTN:  Immigration  Team,  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  If  you  want  to  receive 
notification  that  we  received  your 
comments,  you  should  include  a  self- 
addressed  stamped  post  card.  You  may 
submit  your  comments  by  facsimile 
("FAX")  machine  to  (202)  219-5122. 
This  is  not  a  toll  firee  number. 

Submit  written  comments  concerning 
Part  656  to  the  Assistant  Secretary  for 
Employment  and  Training,  ATTN: 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  N— 4456, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  If  you  want  to 
receive  notification  that  we  received 
your  comments,  you  should  include  a 
self-addressed  stamped  post  card.  You 
may  submit  yoiu  comments  by  facsimile 
("FAX")  machine  to  (202)  208-5844. 
This  is  not  a  toU-firee  number. 

FOR  FURTHER  INFORMATION  CONTACT:  On 
Part  655,  contact  either  of  the  following: 

Michael  Ginley,  Director,  Office  of 
Enforcement  Policy,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
Room  S-3510,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210.  Telephone: 
(202)  693-0745  (this  is  not  a  toll-free 
number). 

James  Norris,  Chief,  Division  of 
Foreign  Labor  Certifications,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-5263  (this  is  not 
a  toll-free  number). 


On  Part  656,  contact  James  Norris, 
Chief,  Ehvision  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N-4456,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-5263  (this  is  not 
a  toll-free  nimiber). 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

The  H-lB  visa  program  is  a  voluntary 
program  that  allows  employers  to 
temporarily  secvue  and  employ 
nonimmigrants  admitted  imder  H-lB 
visas  to  fill  specialized  jobs  in  the 
United  States.  (Immigration  and 
Nationality  Act  (DMA),  8  U.S.C.  1101  et 
seq.].  The  statute,  among  other  things, 
requires  that  an  employer  pay  an  H-lB 
worker  the  higher  of  its  actual  wage  or 
the  locally  prevailing  wage,  to  protect 
U.S.  workers'  wages  and  moderate  any 
economic  incentive  or  advantage  in 
hiring  temporary  foreign  workers.  Under 
the  Immigration  and  Nationality  Act 
(INA),  as  amended  by  the  Immigration 
Act  of  1990  find  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991.  an 
employer  seeking  to  employ  an  alien  in 
a  specialty  occupation  or  as  a  fashion 
model  of  distinguished  merit  and  ability 
cm  an  H-lB  visa  is  required  to  file  a 
labor  condition  appUcation  with  and 
receive  certification  from  the 
Department  of  Labor  before  the 
Immigration  and  Naturalization  Service 
(INS)  may  approve  an  H-lB  visa 
petition.  The  labor  condition 
application  (LCA)  process  is 
administered  by  the  Employment  and 
Training  Administration  (ETA); 
complaints  and  investigations  regarding 
labor  condition  applications  are  the 
responsibility  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration  (ESA). 

This  proposed  rule  would  implement 
statutory  changes  in  the  H-lB  visa 
program  made  to  the  INA  by  the 
American  Competitiveness  and 
Workforce  Improvement  Act  of  1998 
(ACWIA)  (Title  IV  of  Pub.  L.  105-277. 
Oct.  21, 1996;  112  Stat.  2681).  The 
ACWIA,  among  other  things, 
temporarily  increases  the  maximum 
niunber  of  H-lB  visas  permitted  each 
year;  temporarily  requires  new  non- 
displacement  (layo^  and  recruitment 
attestations  by  "H-lB  dependent" 
employers  (as  defined  by  ACWIA)  and 
by  employers  found  to  have  committed 
willful  violations  or  misrepresentations; 
and  requires  all  employers  of  H-lB 
workers  to  offer  the  same  fringe  benefits 
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to  H-lB  workers  as  it  offers  to  U.S. 
workers. 

A.  Labor  Condition  Application  (LCA) 

Summary:  The  process  of  protecting 
U.S.  workers  begins  with  a  requirement 
that  employers  file  a  labor  condition 
application  (Form  ETA  9035)  with  the 
Etepartment.  In  this  application  the 
employer  is  required  to  attest:  (1)  that  it 
will  pay  H-lB  aliens  prevailing  wages 
or  actual  wages,  whichever  are  greater; 
(2)  that  it  will  provide  working 
conditions  that  will  not  adversely  affect 
the  working  conditions  of  U.S.  workers 
similarly  employed;  (3)  that  there  is  no 
strike  or  lockout  at  the  place  of 
employment;  and  (4)  that  it  has  publicly 
notified  its  employees  of  its  intent  to 
employ  H-lB  workers.  In  addition,  the 
employer  must  provide  the  information 
required  in  the  application  about  the 
number  of  aliens  sought,  occupational 
classification,  wage  rate,  the  prevailing 
wage  rate  and  the  source  of  such  wage 
data,  the  date  of  need  and  period  of 
employment. 

Need:  Pursuant  to  ACWIA,  new 
attestation  requirements  become 
applicable  to  H-lB  dependent 
employers  or  willful  violators  after 
promulgation  of  implementing 
regulations.  The  LCA,  currently 
approved  by  OMB  under  OMB  No. 
1205-0310,  is  being  revised  to  identify 
H-lB  dependent  employers  and  willful 
violators  and  provide  for  their 
attestation  to  the  new  requirements,  and 
to  accommodate  electronic  processing. 

Respondents  and  frequency  of 
response:  ACWIA  increased  the  number 
of  available  H-lB  nonimmigrant  visas 
from  65,000  to  115.000  in  fiscal  years 
1999  and  2000  and  to  107,500  in  fiscal 
year  2002.  Besides  the  increase  in  LCAs 
filed  for  these  additional  workers,  the 
proposed  regulation  provides  that  H-lB 
dependent  employers  could  be  required 
to  file  new  LCAs.  It  is  estimated  that 
249.500  LCA's  will  be  filed  annually  by 
50.000  H-lB  employers  (dependent  and 
nondependent).  This  estimate  is  based 
on  the  assumption  that  the  alternative 
LCA  format  preferred  by  the  Department 
is  selected. 

Estimated  total  annual  burden:  The 
only  added  LCA  burden  is  for 
employers  to  determine  if  they  are 
dependent.  In  most  cases  employers 
will  be  able  to  immediately  answer  this 
question,  without  review  of  their  payroll 
records.  Where  dependent  or  non- 
dependent  status  is  not  readily 
apparent,  employers  would  be  required 
to  make  a  mathematical  calculation  to 
determine  if  they  must  make  the 
additional  attestations  required  of  an  H- 
IB  employer.  (See  C.  below  for  further 
explanation.)  The  time  required  to 


review  records  and  make  the 
determination  is  estimated  to  take  an 
average  of  30  minutes  per  employer. 
Since  it  is  estimated  that  only  50  H-lB 
employers  will  find  it  necessary  to  make 
this  calculation,  out  of  a  total  of  50.000 
H-lB  employers,  the  estimate  of  the 
average  time  necessary  to  complete  the 
form  remains  at  1  hour.  Total  annual 
burden  is  249,500  hours. 

B.  Documentation  of  Corporate  Identity 

Summary:  Currently,  the  regulatory 
requirement  is  that  a  new  labor 
condition  application  (LCA)  must  be 
filed  when  an  employer's  corporate 
identity  changes  and  a  new  Employer 
Identification  Number  (EIN)  is  obtained. 
Under  the  proposed  rule,  an  employer 
who  merely  changes  corporate  identity 
through  acquisition  or  spin-off  need 
merely  document  the  change  in  the 
public  file  (including  an  express 
acknowledgement  of  all  LCA  obligations 
on  the  part  of  the  successor  entity), 
provided  it  satisfies  the  Internal 
Revenue  Code  definition  of  a  single 
employer,  found  at  26  U.S.C.  414  (see  8 
U.S.C.  1182(n)(3)(C)(ii)). 

Need:  The  regulation  is  designed  to 
eliminate  a  burden  on  businesses  to  file 
a  new  LCA,  while  at  the  same  time 
ensuring  that  the  public  is  aware  of  the 
changes  and  that  the  employer  will 
continue  to  follow  its  LCA  obligations. 

Respondents  and  Proposed  Frequency 
of  Response:  It  is  estimated  that  500  H- 
IB  employers  will  be  required  to  file  the 
subject  documentation  annually. 

Estimated  total  annual  burden:  It  is 
estimated  that  the  recording  and  filing 
of  each  such  document  will  take  15 
minutes  for  a  total  annual  burden  of  125 
hours. 

C.  Determination  ofH-lB  Dependency 

Summary:  An  H-lB  employer  must 
calculate  the  ratio  between  the  number 
of  H-lB  workers  it  employs  and  the 
number  of  full-time  equivalent 
employees  (FTEs)  to  determine  whether 
it  meets  the  statutory  definition  of  an  H- 
IB  dependent  employer  .  (8  U.S.C.  1182 
(n)(3)(A)).  When  it  is  a  close  question, 
this  determination  would  ordinarily  be 
made  by  examination  of  an  employer's 
quarterly  tax  statement  and  last  payroll 
or  other  evidence  as  to  average  hours 
worked  by  part-time  employees  to 
aggregate  their  hours  into  FTEs,  together 
with  a  count  of  the  number  of  workers 
employed  under  H-lB  petitions. 
Documentation  of  this  determination 
must  be  made  where  non-dependent 
status  is  not  readily  apparent  and  a 
mathematical  determination  must  be 
made.  A  copy  of  this  determination 
must  be  placed  in  the  public  disclosure 
file.  In  addition,  if  an  employer  changes 


from  dependent  to  non-dependent 
status,  or  vice  versa,  a  simple  statement 
of  the  change  in  status  must  be  placed 
in  the  public  disclosure  file.  An 
employer  must  retain  hours  worked 
records  or  other  evidence  of  the  average 
work  schedules  of  part-time  employees 
only,  and  copies  of  H-lB  petitions  for 
its  H-lB  workers. 

Need:  Documentation  of  a 
determination  of  an  H-lB  dependency 
where  it  is  a  close  question  is  necessary 
to  determine  employer  compliance  with 
H-lB  requirements,  and  to  advise  the 
public  of  an  employer's  status.  The 
underlying  documentation  must  be 
retained  to  allow  the  Department  to 
check  this  determination. 

Respondents  and  proposed  frequency 
of  response:  All  employers  will  be 
required  to  keep  the  underlying 
documentation.  It  is  estimated  that 
approximately  50  H-B  employers  will 
be  required  to  review  their  records  in 
order  to  make  the  determination,  with 
25  employers  who  are  found  not  to  be 
dependent  employers  required  to 
document  this  determination  annually. 

Estimated  annual  burden:  The  making 
and  documentation  of  each  such 
determination  will  take  approximately 
15  minutes,  and  occur  at  least  twice 
annually,  for  a  total  annual  burden  of 
12.5  hours. 

D.  Filing  of  Copy  of  INS  Documentation 
for  Exempt  H-lB  Employees  in  Public 
Access  File 

Summary:  The  ACWIA  provisions 
regarding  non-displacement  and 
recruitment  of  U.S.  workers  do  not 
apply  where  the  LCA  is  used  only  for 
petitions  for  exempt  H-lB  workers.  (8 
U.S.C.  1182(n)(l)(E)(ii))  Where  the 
Immigration  and  Naturalization  Service 
(INS)  determines  a  worker  is  exempt, 
employers  are  required  to  maintain  a 
copy  of  such  documentation  in  the 
public  access  file. 

Need;  Determinations  as  to  whether  or 
not  H-lB  workers  meet  the 
requirements  to  be  classified  as  exempt 
H-lB  nonimmigrants  will  be  made 
initially  by  the  INS  in  the  course  of 
adjudicating  the  petitions  filed  on 
behalf  of  H-lB  nonimmigrants  by 
dependent  employers.  In  the  event  of  an 
investigation,  it  is  anticipated  that 
considerable  weight  will  be  given  to  the 
INS  determination  that  H-lB 
nonimmigrants  were  exempt  based  on 
the  educational  attainments  of  the 
workers,  since  INS  has  considerable 
experience  in  evaluating  the  educational 
qualifications  of  aliens.  Retention  of 
copies  of  such  deterrninations  will  aid 
DOL  in  determining  compliance  with 
the  H-lB  requirements. 
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Respondents  and  frequency  of 
response:  It  is  estimated  that  28,125 
such  documents  will  need  to  be  filed 
annually.  I 

Estimated  total  annual  burden:  Each 
such  filing  will  take  approximately  one 
minute  for  an  qimual  burden  of 
approximately  468.8  hours. 

E.  Record  of  Assurance  of  Non- 
displacement  ^  U.S.  Workers  at  Second 
Employer's  Worksite 

Summary:  8  U.S.C.  1182(n)(lMF)(ii) 
generally  requires  an  H-lB  dependent 
employer  ndt  tp  place  H-lB 
nonimmigrant  With  another  employer 
unless  it  has  fifst  inquired  as  to  whether 
the  other  employer  will  displace  a  U.S. 
worker.  The  proposed  regulation  would 
require  an  employer  seeking  to  place  an 
H-lB  nonimmigrant  with  another 
employer  to  secure  and  retain  either  a 
written  assuraiice  from  the  second 
employer,  a  cofitemporaneous  written 
record  of  the  second  employer's  oral 
statements  regarding  non-displacement, 
or  a  prohibitio^  in  the  contract  between 
the  H-lB  emplpyer  and  the  second 
employer.         | 

Need:  Pursuant  to  ACVVIA,  8  U.S.C. 
1182(n){2)(E),  an  H-lB  employer  may  be 
debarred  for  a  secondary  displacement 
"only  if  the  Secretary  of  Labor  found 
that  such  placifig  employer  *  •  *  knew 
or  had  reason  tb  know  of  such 
displacement  ait  the  time  of  the 
placement  of  tl^e  nonimmigrant  with  the 
other  employer."  Congress  clearly 
intended  that  t|ie  employer  make  a 
reasonable  inquiry  and  give  due  regard 
to  available  infprmation.  In  order  to 
assure  that  the  jpurposes  of  the  statute 
are  achieved,  the  Department  is 
developing  a  ragulatory  provision  to 
require  that  the  H-lB  employer  make  a 
reasonable  effort  to  inquire  about 
potential  secondary  displacement  and  to 
document  thos0  inquiries. 

Respondentsi  ana  proposed  frequency 
of  response:  It  is  estimated  that 
approximately  150  employers  will  place 
H-lB  nonimmigrants  with  secondary 
employers  wh^  assurances  are 
required.  i 

Estimated  to'al  annual  burden:  It  is 
estimated  each  such  assurance  will  take 
approximately  5  minutes  and  each  such 
employer  will  obtain  such  assurances  5 
times  annually  for  an  annual  burden  of 
62.5  hours. 

F.  Documentat  on  of  Non-Displacement 
of  U.S.  Worker; 

Summary:  ACWIA  (8  U.S.C. 
1182(n)(l)('E)  prohibits  H-lB  dependent 
employers  andjwillful  violators  from 
hiring  an  H-lB  nonimmigrant  if  their 
doing  so  wouk  displace  a  U.S.  worker 
from  an  essenti  ally  equivalent  job  in  the 


same  area  of  employment.  The 
regulations  will  require  H-lB 
dependent  employers  to  keep  certain 
documentation  with  respect  to  each 
former  worker  in  the  same  locality  and 
same  occupation  as  any  H-lB  worker, 
who  left  its  employ  90  days  before  or 
after  an  employer's  petition  for  an  H-lB 
worker.  For  all  such  employees,  the 
Department  proposes  that  covered  H-lB 
employers  maintain  the  name,  last- 
known  mailing  address,  occupational 
title  and  job  description,  and  any 
documentation  concerning  the 
employee's  experience  and 
qualifications,  and  principal 
assignments.  Further,  the  employer  is 
required  to  keep  all  documents 
concerning  the  departure  of  such 
employees  and  the  terms  of  any  offers 
of  similar  employment  to  such  U.S. 
workers  and  responses  to  those  offers. 

Need:  These  records  are  necessary  for 
the  Department  to  determine  whether 
the  H-lB  employer  has  displaced 
similar  U.S.  workers  with  H-lB 
nonimmigrants. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  200  H- 
iB-dependent  and  willfully  violating 
employers  will  need  to  maintain 
documentation  for  any  workers  who 
leave  their  employment  during  the 
prescribed  period. 

Estimated  total  annual  burden:  No 
records  need  be  created  to  comply  with 
these  requirements,  since  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  already  requires  under  its 
regulations  that  the  records  described 
above  be  maintained. 

G.  Documentation  of  U.S.  Worker 
Recruitment 

Summary:  Pursuant  to  ACWIA  (8 
U.S.C.  1182(n)(l)(G)),  H-lB  dependent 
employers  are  required  to  make  good 
faith  efforts  to  recruit  U.S.  workers 
before  hiring  H-lB  workers.  Under  the 
regulations,  H-lB  employers  will  be 
required  to  retain  documentation  of  the 
recruiting  methods  used,  including  the 
places  and  dates  of  the  advertisements 
and  postings  or  other  recruitment 
method  used,  the  content  of  the 
advertisements  or  postings,  and  the 
compensation  terms.  In  addition,  the 
employer  must  retain  any 
documentation  concerning 
consideration  of  applications  of  U.S. 
workers,  such  as  copies  of  applications 
and  related  documents,  rating  forms,  job 
offers,  etc.  The  Department  has  also 
requested  comments  regarding  how 
employers  should  determine  industry- 
wide standards,  and  how  to  make  this 
determination  available  for  public 
disclosure  to  U.S.  workers  and  others. 


Need:  The  documentation  noted 
above  is  necessary  for  the  Department  of 
Labor  to  determine  whether  the 
employer  has  made  a  good  faith  effort  to 
recruit  U.S.  workers  and  for  the  public 
to  be  aware  of  the  recruiting  methods 
used  and  the  industry  standard. 
Retention  of  the  records  regarding 
consideration  of  applications  is  required 
to  ensure  employers  have  given  good 
faith  consideration  of  applications  from 
U.S.  workers. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  annually 
200  H-lB  dependent  employers  will 
need  to  document  their  good  faith 
efforts  to  recruit  U.S.  workers. 

Estimated  total  annual  burden:  The 
filing  of  such  records  will  take 
approximately  twenty  minutes  per 
employer  for  an  annual  burden  of 
approximately  66.7  hours.  The  retention 
of  documents  relating  to  applications  by 
U.S.  workers  is  already  required  by 
EEOC  regulations,  and  therefore  no 
additional  burden  is  created. 

H.  Documentation  of  Fringe  Benefits 

Summary:  Pursuant  to  ACWIA  (8 
U.S.C.  1182(n)(2)(C)(viii)).  all  employers 
of  H-lB  employees  are  required  to  offer 
benefits  to  H-lB  workers  on  the  same 
basis  and  under  the  same  terms  as 
offered  to  similarly  employed  U.S. 
workers.  The  regulations  require 
employers  to  retain  copies  of  all  fiinge 
benefit  plans  and  any  simimary  plan 
descriptions,  including  all  rules 
regarding  eligibility  and  benefits, 
evidence  of  what  benefits  are  actually 
provided  to  individual  workers  and  how 
costs  are  shared  between  employers  and 
employees. 

Need:  These  records  are  necessary  for 
the  Department  to  determine  whether 
the  H-lB  nonimmigrants  are  offered  the 
same  fringe  benefits  as  similarly 
employed  U.S.  workers. 

Respondents  and  proposed  frequency 
of  response:  Records  are  required  to  be 
retained  for  all  H-lB  employers, 
estimated  to  total  50,000.  Because 
copies  of  fringe  benefit  plans  and 
records  are  generally  required  to  be 
maintained  by  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  and 
Internal  Revenue  Service  (IRS) 
regulations,  there  should  be  no 
additional  recordkeeping  burden  from 
these  requirements.  It  is  also  believed 
that  a  prudent  businessman  would  keep 
these  records,  in  the  order  course  of 
business,  in  any  event.  However, 
because  some  plans  such  as  unfunded 
vacation  plans  and  cash  bonuses  may 
not  be  documented,  it  is  estimated  that 
approximately  5%,  or  2,500  employers, 
will  need  to  record  and  retain  some 
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documentation  which  would  not 
otherwise  be  kept. 

Estimated  annual  burden:  It  is 
estimated  that  2,500  employers  will 
spend  approximately  15  minutes  each 
documenting  unwritten  plans  for  an 
annual  burden  of  625  hours. 

I.  Wage  Recordkeeping  Requirements 
Applicable  to  Employers  of  H-lB 
Nonimmigrants 

Summary:  The  Department  has  also 
republished  and  asked  for  comment  on 
several  provisions  of  the  December  20, 
1994  Final  Rule  (59  FR  65646),  which 
were  published  for  notice  and  comment 
on  October  31.  1995  (60  FR  55339).  All 
H-lB  employers  are  required  to 
document  their  objective  actual  wage 
system  to  be  applied  to  H-lB 
nonimmigrants  and  U.S.  workers.  They 
are  also  required  to  keep  payroll  records 
for  non-FLSA  exempt  H-lB  workers 
and  other  employees  for  the  specific 
employment  in  question.  This  proposal 
would  decrease  the  burden  on 
employers  of  keeping  hourly  pay 
records  for  U.S.  workers,  requiring  such 
records  only  if  the  worker  is  either  not 
paid  on  a  salary  basis,  or  if  the  actual 
wage  is  stated  as  an  hourly  wage.  For  H- 
IB  workers,  such  records  must  also  be 
kept  if  the  prevailing  wage  is  expressed 
as  an  hourly  rate. 

Need;  The  statute  requires  that  the 
employer  pay  H-lB  nonimmigrants  the 
higher  of  the  actual  or  prevailing  wage. 
In  order  to  determine  whether  the 
employer  is  paying  the  required  wage, 
the  Department  must  be  able  to 
ascertain  the  system  an  employer  uses 
to  determine  the  wages  of  non-H-lB 
workers.  The  Department  also  believes 
that  it  is  essential  to  require  the 
employer  to  maintain  payroll  records  for 
the  employer's  employees  in  the 
specific  employment  in  question  at  the 
place  of  employment  to  ensure  that  H- 
IB  nonimmigrants  are  being  paid  at 
least  the  actual  wage  being  paid  to  non- 
H-lB  workers  or  the  prevailing  wage, 
whichever  is  higher. 

Respondents  and  proposed  frequency 
of  response:  The  Department  estimates 
that  approximately  50,000  employers 
employ  H-lB  nonimmigrants.  The 
documentation  of  the  actual  wage 
system  must  be  done  only  one  time  for 
each  employer.  Hourly  pay  records 
would  have  to  be  prepared  with  respect 
to  all  affected  employees  each  pay 
period. 

Estimated  annual  burden:  The 
Department  estimates  that  the  public 
burden  is  approximately  1  hour  per 
employer  per  year  to  document  the 
actual  wage  system  for  a  total  burden  to 
the  regulated  community  of  50,000 
hours  in  a  year.  The  payroll 


recordkeeping  requirements  are 
virtually  the  same  as  those  required  by 
the  Fair  Labor  Standards  Act  (FLSA) 
and  any  burden  required  is  subsumed  in 
OMB  Approval  No.  1215-0017  for  those 
regulations  at  29  CFR  Farts  516,  except 
with  respect  to  records  of  hours  worked 
for  exempt  employees.  There  will  be  no 
burden  for  U.S.  workers  since  as  a 
practical  matter,  hours  worked  records 
will  be  required  for  U.S.  workers  only 
if  they  are  not  exempt  from  FLSA,  or  if 
they  are  exempt  but  paid  on  an  hourly 
basis  (certain  computer  professionals). 
The  Department  estimates  that  55,000 
H-lB  workers  will  be  paid  on  a  salary 
basis.  Hours  worked  records  would  be 
required  for  these  workers  only  if  the 
prevailing  wage  is  expressed  as  an 
hourly  rate— estimated  to  be  17  percent 
of  all  cases.  The  Department  estimates  a 
burden  of  2.5  hours  per  worker  per  year, 
for  9350  workers,  and  a  total  of  23,375 
hours. 

Retention  of  Records:  Pursuant  to 
section  655.760(c)  of  Regulations.  20 
CFR  Part  655.  copies  of  the  LCAs,  and 
its  documentation  are  to  be  kept  for  a 
period  of  one  year  beyond  the  end  ot  the 
period  of  employment  specified  on  the 
LCA  or  one  year  from  the  date  the  LCA 
was  withdrawn,  except  that  if  an 
enforcement  action  is  commenced,  these 
records  must  be  kept  until  the 
enforcement  procedure  is  completed  as 
set  forth  in  Part  655.  Subpart  I.  The 
recordkeeping  requirements  in  this 
proposed  rule  would  be  subject  to  the 
same  retention  period,  except,  as 
required  by  20  CFR  655.760(c),  the 
payroll  records  for  the  H-lB  employees 
and  other  employees  in  the  same 
occupational  classification,  which  must 
be  retained  for  a  period  of  three  years 
from  the  date(s)  of  the  creation  of  the 
record(s);  if  an  enforcement  proceeding 
is  commenced,  all  payroll  records  are  to 
be  retained  until  the  enforcement 
proceeding  is  completed  as  set  forth  in 
Part  655,  Subpart  I.  The  existing  record 
retention  requirements  in  20  CFR 
655.760(c)  have  been  approved  by  OMB 
under  OMB  No.  1205-0310. 

Total  public  burden:  H-lB  employers 
and  employees  of  H-lB  employers  may 
be  from  a  wide  variety  of  industries. 
Salaries  for  employers  and/or  their 
employees  who  perform  the  reporting 
and  recordkeeping  functions  required 
by  this  regulation  may  range  from 
several  hundred  dollars  to  several 
hundred  thousand  dollars  where  the 
Corporate  Executive  Office  of  a  large 
company  performs  some  or  all  of  these 
functions  themselves.  Absent  specific 
wage  data  regarding  such  employers  and 
employees,  respondent  costs  are 
estimated  at  $25  an  hour.  Total  annual 
respondent  hour  costs  for  all 


information  collections  are  estimated  at 
$8,105,887.50  ($25.00  X  324,235.5 
hours). 

Request  for  comments:  The  public  is 
invited  to  provide  comments  on  this 
information  collection  requirement  so 
that  the  Department  of  Labor  may: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burdens  of  the 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assurnptions  used; 

(3)  Efnhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Written  comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  Washington, 
D.C.  20503.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Employment  Standards  Administration. 
U.S.  Department  of  Labor.  Washington, 
DC  20503. 

IL  Background 

On  November  29. 1990,  the 
Immigration  and  Nationality  Act  was 
amended  by  the  Immigration  Act  of 
1990  (IMMACT)  (Pub.  L.  101-649,  104 
Stat.  4978)  to  create  the  "H-lB  visa 
program"  for  the  temporary 
employment  in  the  United  States  (U.S.) 
of  nonimmigrants  in  "specialty 
occupations"  and  as  "fashion  models  of 
distinguished  merit  and  ability."  The 
H-lB  provisions  of  the  IN  A  were 
amended  on  December  12, 1991,  by  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA)  (Pub.  L. 
102-232,  105  Stat.  1733).  Further 
amendments  were  made  to  the  H-lB 
provisions  of  the  INA  on  October  21, 
1998,  by  enactment  of  ACWIA. 

These  cumulative  amendments  of  the 
INA  assign  responsibility  to  the 
Department  of  Labor  (Department  or 
DOL)  for  implementing  several 
provisions  of  the  Act  relating  to  the 
temporary  employment  of  certain 
categories  of  nonimmigrants  who  have 
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been  granted  enitry  into  the  United 
States  by  INS.  Tlhe  H-lB  provisions  of 
the  Act  govern  Ihe  temporary  entry  of 
foreign  "professionals"  to  work  in 
"specialty  occupations"  in  the  U.S. 
under  H-lB  visLs.  8  U.S.C. 
1101(a)(15)(H)(i)(b).  1182(n).  and 
1184(c).  The  H-[lB  category  of  specialty 
occupations  consists  of  occupations 
requiring  the  theoretical  and  practical 
application  of  ajbody  of  highly 
specialized  knoivledge  and  the 
attainment  of  a  pachelor's  or  higher 
degree  in  the  specific  specialty  as  a 
minimum  for  entry  into  the  occupation 
in  the  U.S.  8  U.S.C.  1184(i)(l).  In 
addition,  an  H-aB  nonimmigrant  in  a 
specialty  occupation  must  possess  full 
State  licensure  jo  practice  in  the 
occupation  (if  required),  completion  of 
the  required  degree,  or  experience 
equivalent  to  th^  degree  and  recognition 
of  expertise  in  the  specialty.  8  U.S.C. 
1184(i)(2).  The  Category  of  "fashion 
model"  requires  that  the  nonimmigrant 
be  of  distinguished  merit  and  ability.  8 
U.S.C.  1101(a)(i5)(H)(i)(b). 

The  ACWIA  ijiade  numerous 
signiflcant  chariges  in  the  H-lB 
provisions.  Onasuch  change  is  the 
temporary  incrMse  in  the  maximum 
number  of  H-IB  visas  over  the  next 
three  fiscal  yeans:  for  fiscal  years  1999 
and  2000,  the  cip  is  115,000;  for  fiscal 
year  2001,  the  cap  is  107,500;  and  for 
fiscal  year  2002  (and  thereafter),  the  cap 
returns  to  the  ofiginal  65,000.  Another 
signiflcant  change  is  the  imposition  of 
additional  attestation  requirements  for 
certain  employers  to  provide  better 
protections  to  spme  U.S.  workers.  The 
additional  attestation  requirements 
apply  to  an  "H-|lB  dependent 
employer"  and  an  employer  who  has 
been  found  to  hkve  committed  a  willful 
failure  or  misreJ)resentation  with 
respect  to  the  HJ-lB  requirements  (for 
ease  of  reference,  referred  to  as  a 
"willful  violator").  H-lB-dependent 
and  willful  viokting  employers  must 
attest  that  they  have  not  displaced  and 
will  not  displaqe  a  U.S.  worker  from  a 
job  that  is  essenltially  like  the  job  for 
which  an  H-lB  workBr(s)  is  being 
sought,  that  they  will  not  place  an  H- 
IB  worker  withianother  employer 
without  making  an  inquiry  to  assure 
such  displacement  will  not  take  place, 
that  they  have  tkken  good  faith  steps  to 
recruit  U.S.  wofkers  for  the  job  for 
which  the  H-ld  workers  are  sought,  and 
that  they  will  offer  the  job  to  any 
equally  or  bette^  qualified  U.S.  worker. 
A  labor  condition  application  (LCA)  for 
an  H-lB  worker  who  is  "exceptional," 
an  "outstanding  professor  or 
researcher,"  or  i  "multinational 
manager  or  executive"  within  the 


meaning  of  Section  203(b)(1)  of  the  INA, 
is  not  subject  to  the  recruitment 
provision.  Both  the  displacement 
protection  and  the  recruitment/hiring 
protection  become  effective  upon  the 
date  of  the  Department's  final  regulation 
and  expire  with  respect  to  LCAs  filed 
before  October  1,  2001.  An  H-lB 
dependent  employer  or  willful  violator 
filing  an  LCA  which  will  be  used  only 
for  "exempt"  H-lB  workers  is  not 
required  to  comply  with  the  new 
attestation  requirements. 

Also  enacted  via  the  ACWIA  is  a  new 
fee  of  $500,  to  be  collected  by  INS,  for 
initial  petitions  and  first  extensions 
filed  on  or  after  December  1, 1998  and 
before  October  1,  2001.  Institutions  of 
higher  education,  or  related  or  affiliated 
nonprofit  entities,  nonprofit  research 
organizations,  or  Governmental  research 
organizations  are  exempt  from  the  new 
fee.  The  fees  are  to  be  used  for  job 
training,  low-income  scholarships,  and 
program  administration/enforcement. 
The  ACWIA  includes  other  generally 
applicable  worker  protections, 
specifically  whistleblower  protection, 
prohibitions  against  fee  reimbursement 
and  penalizing  an  H-lB  worker  who 
terminates  employment  prior  to  a  date 
agreed  with  the  employer,  and  a 
requirement  that  the  employer  pay 
wages  during  nonproductive  time  if 
such  time  is  not  due  to  reasons 
occasioned  by  the  worker.  The  ACWIA 
also  requires  employers  to  offer  H-lB 
workers  fringe  benefits  on  the  same 
basis  and  in  accordance  with  the  same 
criteria  as  U.S.  workers.  The  ACWIA 
specifies  new  civil  money  penalties 
ranging  from  $1,000  to  $35,000  per 
violation,  along  with  debarment.  New 
investigative  procedures  are  created, 
authorizing  the  Department  to  conduct 
"random"  investigations  of  willful 
violators  during  the  five-year  period 
after  the  finding  of  such  violation,  and 
establishing  an  alternative  investigation 
protocol  based  on  information 
indicating  potential  violations  obtained 
from  sources  other  than  aggrieved 
parties. 

The  ACWIA  mandates  a  particular 
method  of  computation  of  the  local 
prevailing  wage  for  employees  of  certain 
types  of  employers:  institutions  of 
higher  education  (as  defined  in  section 
101(a)  of  the  Higher  Education  Act); 
nonprofit  entities  related  or  affiliated 
with  such  institutions;  nonprofit 
research  organizations;  and 
Governmental  research  organizations. 
Under  the  ACWIA  provision,  the 
prevailing  wage  level  is  to  take  into 
account  only  employees  at  such 
institutions  and  organizations. 

The  rulemaking  history,  as  published 
in  the  Federal  Register,  is  as  follows: 


March  20, 1991,  Advance  Notice  of 
Proposed  Rulemaking,  56  FR  11705. 

August  5, 1991,  Proposed  Rule,  56  FR 
37175. 

October  22, 1991,  Interim  Final  Rule, 

56  FR  54720. 

January  13,  1992,  Interim  Final  Rule, 

57  FR  1316. 

October  6, 1993,  Proposed  Rule,  58  FR 
52152. 

December  30, 1993,  Interim  Final 
Rule,  58  FR  69226. 

December  20, 1994,  Final  Rule.  59  FR 
65646. 

January  19, 1995,  Final  Rule,  60  FR 
4028. 

September  26, 1995,  Notice,  60  FR 
49505. 

October  31. 1995,  Proposed  Rule,  60 
FR  55339. 

April  22,  1996,  Proposed  Rule,  61  FR 
17610  (Part  656). 

May  3.  1996.  Final  Rule,  61  FR  19982. 

September  30, 1996,  Final  Rule.  61  FR 
51013. 

November  30. 1998.  Final  Rule,  63  FR 
65657  (Part  656). 

m.  The  Process  of  Developing  Proposed 
Regulations 

In  developing  proposed  regulations, 
the  Department  has  identified  a  number 
of  issues  arising  from  the  provisions  of 
the  ACWIA.  On  some  of  these  issues, 
the  Department  is  proposing  regulatory 
language  and  is  seeking  comments  on 
those  proposals.  But  on  other  issues,  the 
Department  has  not  yet  developed 
regulatory  language  and,  in  this  notice, 
is  seeking  public  comments  on  the 
issues  and  possible  regulatory 
approaches  or  alternatives  which  are  set 
forth. 

In  addition,  the  Department  is 
continuing  to  examine  several 
provisions  that  were  previously 
addressed  in  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  October  31, 1995  (60  FR 
55339-55348).  The  Department 
considers  it  appropriate  to  provide,  via 
this  notice,  an  additional  opportunity 
for  public  comment  on  those  provisions. 
Some  of  these  existing  Final  Rule 
provisions  are  affected  by  the  enactment 
of  ACWIA,  and  for  some  affected 
provisions  the  Department  has  not  yet 
developed  new  or  modified  regulatory 
language.  Other  Final  Rule  provisions 
are  being  republished  for  comment, 
with  limited  proposed  changes  as 
discussed  below. 

After  review  of  the  comments 
received,  the  Department  intends  to 
publish  an  Interim  Final  Rule,  inviting 
comments  on  that  rule,  which  will 
contain  the  full  regulatory  text.  The 
Department  will  then  review  the 
comments  and  issue  a  Final  Rule. 
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The  Department  requests  comments 
on  each  of  the  following  issues  and 
proposals,  and  on  any  other  related 
matters  concerning  the  temporary 
employment  in  the  U.S.  of 
nonimmigrants  under  the  H-lB  visa 
program. 

A.  What  Constitutes  an  "Employer"  for 
Purposes  of  the  ACWIA  Provisions? 

In  enacting  certain  new  LCA 
attestations  for  "H-lB-dependent"  (and 
certain  other)  employers  in  the  ACWIA, 
Congress  directed  (in  the  definition  of 
H-lB-dependent  employer)  that  "any 
group  treated  as  a  single  employer 
under  subsection  (b),  (c).  (m),  or  (o)  of 
section  414  of  the  Internal  Revenue 
Code  of  1986  shall  be  treated  as  a  single 
employer."  These  provisions,  found  at 
26  U.S.C.  414(b).  (c).  (m)  and  (o). 
concern  the  circumstances  in  which 
separate  businesses  are  treated  as  a 
single  employer  for  purposes  of  the 
Internal  Revenue  Code  (IRC). 
Specifically,  the  IRC  provisions  concern 
treatment  of  a  controlled  group  of 
corporations  (§  414(b));  partnerships, 
proprietorships,  etc.,  under  common 
control  {§  414(c));  an  affiliated  service 
group  (§414(m));  as  well  as  separate 
organizations,  employee  leasing,  and 
other  arrangements  (§  414(o)).  See 
Internal  Revenue  Service  (IRS) 
regulations  at  26  CFR  1.414(b)-l, 
1.414(c)-l.  See  also  26  CFR  1.414{q)- 
IT. 

Further,  the  Department  is 
considering  the  effect  and  implications 
of  adopting  this  single  definition  of 
"employer"  for  all  purposes  under  this 
program,  to  the  extent  it  may  serve  to 
accommodate  common  business 
activities  and  facilitate  administration 
and  enforcement  of  the  program.  The 
Department  is  interested  in  learning 
from  commenters  the  consequences  of  a 
regulation  which  would  provide  that 
where  an  "employer"  files  an  LCA  and 
thereafter  undergoes  some  change  of 
structure  (e.g.,  buy-out  by  a  successor 
corporation;  corporate  restructuring  of 
subsidiaries),  the  "employer"  for  LCA 
purposes  would  be  the  entity  which 
satisfies  the  Internal  Revenue  Code 
definition  of  a  single  employer.  The 
Department  is  considering  whether  and 
how,  under  this  approach,  it  may  be 
able  to  modify  its  position  that  a  new 
LCA  must  be  filed  when  the  corporate 
identity  changes  and  a  new  Employer 
Identification  Number  (EIN)  is  obtained. 
Thus  an  employer  which  merely 
changes  its  corporate  identity  through 
acquisition  or  spin-off  would  be  allowed 
to  document  this  change  in  its  public 
disclosure  file  (including  an  express 
acknowledgment  of  all  LCA  obligations 
on  the  part  of  the  successor  entity). 


provided  that  it  satisfies  the  Internal 
Revenue  Code  definition  of  a  single 
employer. 

The  Department  seeks  comments  on 
this  proposed  regulation  and  on  other 
related  matters,  such  as  whether  and 
how  the  Internal  Revenue  Code 
interpretation  of  "single  employer" 
should  be  used  for  other  purposes  in  the 
H-lB  program,  such  as  corporate 
restructuring,  and  whether  another 
approach  should  be  utilized  to  address 
corporate  restructuring. 

B.  Which  Employers  are  "H-lB- 
dependent"  for  Purposes  of  the  ACWIA 
Provisions? 

The  ACWIA  requires  new  non- 
displacement  and  recruitment 
attestations  by  "H-lB-dependent 
employers"  and  by  employers  found 
after  the  date  of  enactment  to  have 
committed  a  willful  violation  or 
misrepresentation  during  the  5-year 
period  preceding  the  filing  of  the  LCA 
[see  item  M.2  below,  regarding  the 
"finding"  of  such  violations).  The 
ACWIA  definition  of  "H-lB-dependent 
employer"  provides  a  formula  for 
comparing  the  number  of  H-lB 
nonimmigrants  to  the  total  number  of 
full-time  equivalent  employees 
(including  H-lB  nonimmigrants)  in  the 
employer's  workforce.  "Exempt  H-lB 
nonimmigrants"  are  not  included  in  the 
H-lB-dependency  computation  during 
a  certain  period  after  enactment  of  the 
ACWIA  (i.e.,  the  longer  of  the  period  of 
six  months  from  the  date  of  enactment 
(until  April  21,  1999),  or  the  date  of  the 
Department's  interim  final  rule  on  this 
provision). 

The  Department  is  developing 
regulations  on  the  following  issues,  and 
seeks  comments  on  these  and  any  other 
related  matters. 

1.  What  Is  a  "Full  Time  Equivalent 
Employee"? 

The  ACWL\  definition  of  "H-lB- 
dependent  employer"  includes  a  term 
that  is  not  defined:  "full-time  equivalent 
employees"  (FTEs),  as  part  of  the 
calculation  to  determine  an  employer's 
H-lB  dependency  status  based  on  the 
ratio  between  the  number  of  H-lB 
workers  (a  "head  count")  and  FTEs  (the 
employer's  workforce  of  employees, 
expressed  as  FTEs).  Thus  ACWL\ 
defines  an  "H-lB-dependent  employer" 
as  an  employer  that  has — 

•  25  or  fewer  full-time  equivalent 
employees  who  are  employed  in  the 
United  States,  and  employs  more  than  7 
H-lB  nonimmigrants; 

•  At  least  26  but  not  more  than  50 
full-time  equivalent  employees  who  are 
employed  in  the  United  States,  and 


employs  more  than  12  H-lB 
nonimmigrants;  or 

•  At  least  51  full-time  equivalent 
employees  who  are  employed  in  the 
United  States;  and  employs  H-lB 
nonimmigrants  in  a  number  that  is 
equal  to  at  least  15  percent  of  the 
number  of  such  full-time  equivalent 
employees. 

For  larger  employers  (at  least  51  full- 
time  equivalent  employees),  the  number 
of  H-lB  workers  is  the  numerator  and 
the  number  of  FTEs  is  the  denominator 
in  this  computation:  if  15  percent  or 
more  of  the  employer's  workforce  are 
H-lB  workers,  as  computed  in  this 
ratio,  then  the  employer  is  "H-lB- 
dependent." 

The  term  "full-time  equivalent"  lends 
itself  to  various  interpretations,  some  of 
which  could  significantly  increase  an 
employer's  possible  paperwork  burden. 
One  interpretation  would  require 
maintaining  a  record  and  computing  the 
hours  worked  in  a  period  of  time  (a 
year,  a  workweek,  or  some  intermediate 
period  of  time)  for  each  worker  in  the 
entire  workforce.  For  example,  the  total 
of  all  hours  worked  by  all  employees 
would  be  divided  by  the  full-time 
"standard"  in  order  to  arrive  at  the  FTE 
figure.  Such  an  approach  would 
necessitate  collection  and  maintenance 
of  hourly  records  for  all  workers,  not 
just  hourly  wage  earners.  Moreover,  the 
complexity  of  such  an  approach  and  the 
related  computations  could  make  it 
difficult  for  employers  to  recognize  if 
and  when  they  become  H-lB- 
dependent.  A  less  onerous  approach 
would  allow  an  employer  to  simply 
count  the  number  of  workers  it  employs 
on  a  full-time  basis,  using  some 
standard  threshold  (e.g.,  35  hours  per 
week  or  more)  for  identifying  a  "full- 
time"  schedule.  This  approach  would 
only  additionally  require  a  showing  of 
the  average  weekly  hours  worked  by 
part-time  employees,  through  hours 
worked  records  or  by  evidence 
regarding  their  standard  working 
schedules.  (It  has  been  the  Department's 
experience  that  hours  worked  records 
are  ordinarily  kept  for  part-time  workers 
since  they  are  ordinarily  paid  on  an 
hourly  basis  and  typically  are  not 
exempt  from  the  Fair  Labor  Standards 
Act.)  The  number  of  FTEs  in  the 
workforce  would  then  be  determined  by 
aggregating  the  average  hours  of  the 
part-time  workers,  dividing  that  total  by 
the  standard  for  a  full-time  schedule, 
and  adding  the  resulting  number  to  the 
number  of  full-time  workers  in  the 
workforce. 

The  Department  proposes  a  procedure 
by  which  the  deternanation  would  be 
made  by  an  examination  of  the 
employer's  quarterly  tax  statement  (or 
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similar  document)  to  determine  the 
number  of  worlers  on  the  payroll 
is  no  issue  as  to 
iloyees  are  listed  on  the 
Ind  a  further 
examination  of  the  last  payroll  (or  the 
payrolls  over  the  previous  quarter  if  the 
last  payroll  is  not  representative)  or 
other  evidence  as  to  average  hours 
worked  by  part-time  employees,  to 
aggregate  the  average  hours  of  the  part- 
time  workers  into  FTEs  based  on  the 
employer's  definition  of  full-time 
employment.  TJie  Department  would 
accept  an  employer's  definition  of  full- 
time  employmeht,  provided  that  it  is  at 
least  35  hours  or  more  per  week;  in  the 
absence  of  such  an  employer  definition, 
the  Department  would  use  40  hours  per 
week  as  a  full-tipe  schedule.  However, 
in  no  case  would  a  single  employee 
count  as  more  than  one  FTE,  even  if  the 
employee  comnionly  worked  more 
hours  per  week  than  the  "full-time" 
schedule.  Finally,  it  should  be  noted 
that  the  count  v  ould  be  made  only  of 
employees  of  the  employer,  including 
both  H-lB  nonimmigrants  and  U.S. 
workers,  but  would  not  include  bona 
fide  consultanta  and  independent 
contractors  who  do  not  meet  the 
employment  relationship  test  described 
below  [see  itemJD.l).  It  is  important  to 
note  that  the  nurnber  of  H-lB 
nonimmigrants  |[the  numerator  in  the  H- 
iB-dependency  ratio)  would  be 
determined  by  the  number  of  H-lB 
nonimmigrants  jemployed  by  the 
employer  in  tha  period  reviewed — a 
simple  "head  count" — without  regard  to 
their  full-time  or  part-time  status. 

The  Department  seeks  comments  on 
its  proposed  approach  to  determining 
full-time  equivalency,  and  any  other 
approaches  whiph  might  be  used  to 
accurately  make  the  determination 
without  undue  paperwork  burden. 

2.  When  Must  an  Employer  Determine 
H-lB  Dependeijcy? 

The  ACWIA  definition  of  "H-lB- 
dependent  empjoyer"  and  the  new  LCA 
attestation  elements  that  are  required  of 
such  an  employer  do  not  clearly  define 
the  timing  of  tht  dependency 
determination.  Certainly  such  a 
determination  r^ust  be  made  when  a 
new  LCA  is  fileq.  The  two  issues  to  be 
resolved  are  when  a  new  LCA  must  be 
filed,  and  what  obligations,  if  any,  an 
employer  has  if  its  dependency  status 
changes. 

The  Department  is  particularly 
concerned  about  the  obligations  of 


employers  who 


ilready  hold  or  may 


soon  obtain  cert  ified  LCAs.  The 
Department's  ci  rrent  regulations 


provide  that  an 


^CA  is  valid  for  three 


years  from  its  ddte  of  certification. 


during  which  time  the  employer  may 
file  petitions  for  H-lB  workers  based  on 
that  LCA  (not  to  exceed  the  number  of 
positions  shown  on  the  LCA).  The  new 
recruitment  and  displacement 
attestation  provisions  of  the  ACWL\  are 
expressly  applicable  to  LCAs  filed  by  a 
certain  subset  of  H-lB  employers  after 
the  date  of  issuance  of  the  Department's 
interim  final  regulations.  We  expect  that 
most  H-lB-dependent  employers  have 
LCAs  in  effect  and  that  many  such 
employers  may  file  additional  LCAs 
during  the  period  prior  to  the  effective 
date  of  the  regulations.  Therefore — if 
this  issue  is  not  directly  addressed  by 
these  regulations — these  H-lB- 
dependent  employers  could  avoid  any 
application  of  the  law's  new 
dependency  provisions,  which  are 
applicable  only  to  applications  filed 
before  October  1,  2001,  by  continuing  to 
use  current  or  newly  certified  LCAs. 
Since  this  would,  as  a  practical  matter, 
potentially  nullify  these  ACWL\ 
requirements  for  all  or  many  H-lB- 
dependent  employers,  the  Department 
proposes  that  any  current  (or  non- 
dependent)  LCA  will  become  invalid  for 
H-lB-dependent  employers  by 
operation  of  these  regulations  with 
respect  to  any  future  H-lB  petitions 
(including  extensions),  although  an 
employer's  obligations  under  the  LCA 
would  continue  with  respect  to  all  H- 
IB  nonimmigrant  petitions  under  that 
LCA.  The  regulations  would,  therefore, 
require  that  all  H-lB-dependent 
employers  with  existing  LCAs  file  new 
LCAs  if  they  wish  to  petition  for  any 
new  H-lB  nonimmigrants  (or  if  they 
wish  to  seek  the  extension  of  any 
existing  H-lB  visas)  on  or  after  the 
effective  date  of  the  interim  final 
regulations.  Similarly,  an  employer  with 
an  existing  LCA  which  is  not  H-lB- 
dependent  on  the  effective  date  of  the 
regulations  but  which  later  becomes  H- 
iB-dependent,  would  be  required  to  file 
a  new  LCA  if  it  wishes  to  petition  for 
new  H-lB  nonimmigrants  (or  seek 
extensions  of  existing  H-lB  visas)  at 
any  time  after  the  date  it  becomes 
dependent.  An  employer  who  fails  to 
take  such  action  but  instead  uses  an 
existing  LCA  contreuy  to  these 
regulations  would  be  subject  to 
sanctions,  including  debarment  and 
civil  money  penalties.  The  Department 
seeks  comments  on  this  proposed 
approach  and  on  any  other  approaches 
which  might  be  used  to  ensure  that  U.S. 
workers  are  provided  with  the 
protections  which  the  Act  intended 
with  regard  to  H-lB-dependent 
employers. 

As  suggested  above,  the  Department 
also  recognizes  that  the  makeup  of  an 


employer's  workforce,  and  the  ratio  of 
H-lB  nonimmigrants  to  total  FTEs, 
could  change  significantly  over  the 
three-year  validity  period  of  an  LCA. 
Thus  an  employer  which  is  not  H-lB- 
dependent  at  the  time  it  files  an  LCA 
under  these  regulations  might  later 
become  dependent,  or  an  employer 
which  is  initially  H-lB-dependent 
might  later  become  non-dependent.  The 
Department,  after  careful  consideration, 
has  concluded  that,  in  order  for  the 
Congressional  intent  for  the  new 
provisions  to  be  appropriately 
implemented,  an  employer's  H-lB 
dependency  may  need  to  be 
redetermined  as  the  composition  of  the 
workforce  changes  after  the  filing  of  the 
LCA,  where  the  employer  plans  to  take 
actions  which  require  recruitment  and 
non-displacement  commitments  by  H- 
iB-dependent  employers  (or  their 
clients). 

Thus,  the  Department  proposes  that 
an  employer  would  be  required  to  make 
a  determination  of  dependency  not  just 
prior  to  or  on  the  effective  date  of  these 
regulations,  but  when  it  files  any  new 
LCA  or  H-lB  petition  (including 
extensions)  after  that  date.  If  an 
employer  is  not  H-lB-dependent  at  the 
time  an  LCA  is  filed,  it  would  have  a 
continuing  obligation  to  ensure  that  if  it 
later  becomes  H-lB-dependent  and 
wishes  to  file  new  H-lB  petitions 
(including  extensions),  it  takes  the  steps 
necessary  to  comply  with  the 
requirements  of  the  law  and  the 
Department's  regulations  applicable  to 
dependent  employers  during  the  period 
it  is  H-lB-dependent,  with  respect  to  all 
H-lB  nonimmigrant  petitions  filed 
under  that  LCA.  Similarly,  if  an 
employer  which  is  initially  dependent 
and  files  an  LCA  so  indicating  its 
dependency  later  determines  that  it  has 
become  not  dependent,  it  would  not  be 
required  to  comply  with  the  attestation 
elements  applicable  to  dependent 
employers  with  respect  to  any  H-lB 
workers  during  any  period  in  which  it 
is  not  dependent. 

The  Department  believes  that  this 
approach  is  necessary  to  properly 
effectuate  the  law's  new  requirements 
and  does  not  believe  that  this 
continuing  obligation  places  any  undue 
burden  on  employers.  As  a  practical 
matter,  the  Department's  experience  in 
the  H-lB  program  is  that  the  large 
majority  of  employers  which  use  the 
program  clearly  will  not  meet  the  test 
for  H-lB-dependency  and  that  most 
program  users  would,  therefore,  be 
entirely  unaffected  by  this  ACWIA 
provision  and  the  Department's 
regulations.  With  regard  to  the  small 
minority  of  employers  who  would  meet 
the  H-lB-dependency  test,  the 
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Department's  experience  is  that  most 
such  employers  employ  H-lB  workers 
in  such  a  large  proportion  that  they 
would  almost  certainly  be  subject  to  the 
non-displacement  and  recruitment 
requirements  during  the  entire  LCA 
validity  period.  As  a  practical  matter, 
therefore,  any  continuing  obligation  for 
an  em.ployer  to  monitor  its  workforce 
ratio  would  apply  only  in  the  very  rare 
instance  where  the  H-lB-dependency 
determination  is  a  close  question  for  a 
"borderline"  employer  on  the  effective 
date  of  these  regulations,  or  upon  the 
date  of  a  subsequent  LCA  filing  or 
petition  and  thereafter. 

The  Department  also  considered 
whether  the  same  issues  would  arise 
with  respect  to  employers  found  after 
the  effective  date  of  ACWIA  to  have 
committed  willful  violations  or 
misrepresentations.  However,  a  finding 
of  a  willful  violation  or 
misrepresentation  would  commonly 
result  in  debarment  and  consequently, 
invalidation  of  all  the  employer's  LCA's. 
The  employer  would  then  be  required  to 
file  a  new  LCA(s)  to  petition  for 
additional  H-lB  nonimmigrants  (or  to 
extend  petitions)  after  the  debarment 
period  ends,  attesting  to  the  new 
attestation  elements  for  H-lB 
dependent  employers  and  willful 
violators. 

The  Department  seeks  comments  on 
its  proposal,  and  specifically  whether 
there  are  other  ways  to  effectively 
accomplish  the  statutory  intent  that  H- 
iB-dependent  employers  comply  with 
the  new  attestation  elements.  For 
example,  another  possible  regulatory 
approach  could  be  to  have  the 
dependency  up-date  determined  on  a 
set,  regular  basis,  such  as  for  each 
calendar  quarter.  Alternatively,  the 
Etepartment  could  limit  the  use  of  an 
attestation  to  a  shorter  period,  such  as 
90  or  180  days,  instead  of  the  ciurent 
three  years. 

3.  What  Kind  of  Records  Are  Required 
Concerning  the  H-lB-Dependency 
Determination? 

The  Department  is  considering  several 
matters  relating  to  documentation.  First, 
the  Department  is  examining  the  issue 
of  the  kind  of  record  which  might  need 
to  be  made  by  an  employer  concerning 
its  determination  of  whether  it  is  or  is 
not  H-lB-dependent  at  the  time  that  an 
LCA  is  completed  and  filed.  It  is  the 
Department's  view  that  no  record  needs 
to  be  created  or  maintained  to  show 
how  an  employer  made  that 
determination  when  its  H-lB- 
dependency  or  non-dependency  status 
is  apparent,  and  it  files  an  LCA 
reflecting  that  obvious  status.  As 
discussed  above,  the  Department 


believes  that  for  the  vast  majority  of 
employers  there  is  either  such  a  small 
or  large  proportion  of  H-lB 
nonimmigrants  employed  that  an 
employer's  dependency  status  will  not 
be  a  close  question.  With  regard  to  an 
employer  for  which  the  H-lB- 
dependency  or  non-dependency  status 
is  not  readily  apparent,  the  question  of 
appropriate  records  is  more  difficult. 
The  Department  believes  that  it  is 
important  that  the  employer  make  this 
determination  with  proper  care  and 
consideration.  Further,  the  Department 
believes  that,  in  the  event  of  an  inquiry 
by  an  affected  U.S.  worker  (concerning 
possible  rights  regarding  displacement 
or  recruitment)  or  an  investigation  by 
the  Department,  documentation  of  an 
employer's  determination  that  it  is  not 
H-lB-dependent  needs  to  be  available 
to  ascertain  and  evaluate  the  method  by 
which  the  determination  was  made. 
Therefore  the  Department  proposes  that 
such  documentation  be  required 
wherever  the  determination  that  an 
employer  is  not  dependent  is  not  readily 
apparent  and  a  mathematical 
calculation  must  be  made  (i.e.,  where 
the  ratio  of  H-lB  workers  to  U.S. 
workers  is  close  to  that  set  forth  in  the 
statute  for  dependency).  The 
Department  solicits  comments  on 
whether  the  regulations  need  to  define 
an  explicit  standard  (for  example,  all 
circumstances  where  H-lB  workers  are 
10  percent  or  more  of  the  workforce)  to 
determine  the  subset  of  employers 
which  must  make  and  retain  such 
documentation  when  an  attestation  is 
made. 

The  Department  also  is  considering 
whether  a  record  must  be  kept  of  an 
employer's  H-lB-dependency  status 
determinations  (if  any)  which  are  made 
after  the  filing  of  an  LCA  which  is  used 
in  support  of  a  petition  for  an  H-lB 
nonimmigrant  worker.  The  Department 
believes  that — in  order  that  U.S.  workers 
are  aware  of  their  rights  concerning 
nondisplacement  and  recruitment,  and 
that  the  Administrator  is  able  to  conduct 
fair  and  effective  investigations  on  those 
matters — a  record  needs  to  be 
maintained  of  an  employer's 
determination  if  at  any  time  an 
employer  which  was  non-dependent 
determines  that  it  is  dependent,  or  if  an 
employer  which  was  dependent 
determines  that  it  is  non-dependent 
The  Department  is  therefore  proposing 
that  a  copy  of  the  determination  and, 
where  an  employer  determines  that  it  is 
not  dependent,  the  underlying 
computation,  be  placed  in  the  public 
disclosure  file. 

The  Department  also  requests 
comments  on  whether  it  would  be 
feasible  and  appropriate  to  specify  that 


no  record  of  an  employer's 
computations  would  be  necessary,  if  the 
determination  could  be  made  from 
publicly  available  documents.  This 
approach  presents  some  difficulties,  in 
that,  for  example,  a  publicly  available 
list  of  an  employer's  employees  may  not 
show  the  workers'  full-time  or  part-time 
status,  or  may  not  accurately  reflect  the 
number  of  workers  who  meet  the 
"employment  relationship"  test,  and 
these  documents  may  not  be  readily 
available  to  U.S.  workers.  The 
Department  therefore  solicits  comments 
as  to  the  feasibility  of  this  approach  and 
whether  there  are  any  generally 
available  public  documents  which 
would  normally  contain  the  required 
information. 

It  is  also  necessary  that  an  employer 
have  the  underlying  records  necessary 
to  make  the  dependency  determination. 
The  records  required  to  determine  the 
number  of  workers  on  the  payroll  are 
required  by  §  655.731(b)  of  the  existing 
regulations.  An  employer  would  also  be 
required  to  have  a  record  of  the  hours 
worked  by  part-time  workers,  or  a 
document  showing  their  normal  work 
schedule  if  no  records  of  their  hours  of 
work  are  maintained.  As  discussed 
above  [see  item  B.l),  it  has  been  the 
Department's  experience  that  most  part- 
time  workers  are  paid  on  an  hourly 
basis  and,  therefore,  that  employers 
maintain  hours-worked  records  for  such 
workers.  Finally,  the  employer  would 
need  to  maintain  copies  of  its  H-lB 
petitions,  in  order  to  determine  the 
number  of  H-lB  nonimmigrants  on  its 
payroll. 

"The  Department  seeks  comments  on 
all  of  these  issues  and  possible 
approaches. 

4.  What  Information  Will  Be  Required 
on  the  LCA  Regarding  an  Employer's 
Status  as  H-lB-Dependent? 

The  Department  expects  that  every 
employer  will  need  to  read  the 
instructions  for  determining  H-lB 
dependency  and  make  a  determination 
that  it  is  or  is  not  dependent,  in  order 
to  determine  whether  to  attest  to 
dependency.  In  most  cases,  the 
Department  expects  that  the 
determination  will  be  so  clear  that  the 
employer  will  not  need  to  make  any 
mathematical  calculation.  The 
Department  also  believes  that  it  is 
important  that  those  employers 
constituting  the  vast  majority  of  those 
filing  LCAs  not  be  subject  to  any 
unnecessary  burden  because  of  the 
relatively  small  number  of  employers 
who  are  dependent. 

The  Department  believes  that  the 
revised  attestation  form  (LCA),  at  a 
minimum,  should  require  that  every 
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employer  which  is  H-lB-dependent 
affirmatively  acknowledge  its  status  and 
obligations  by  Checking  a  box  attesting 
to  its  dependei^cy  and  its  compliance 
with  the  additional  attestation 
requirements  concerning  non- 
displacement  ahd  recruitment  of  U.S. 
workers.  Further,  as  discussed  above, 
the  Department  proposes  that  H-lB- 
dependent  employers  which  filed  an 
LCA  before  the$e  regulations  become 
effective,  may  i^ot  use  such  an  LCA  in 
support  of  an  H-lB  petition  filed  after 
the  effective  d^e,  or,  if  they  do  not 
become  depen<^ent  until  sometime  after 
the  effective  date  of  the  regulations,  may 
not  use  such  aij  LCA  in  support  of  an 
H-lB  petition  filed  after  they  become 
dependent. 

The  question!  arises  as  to  what 
information  sh<»uld  be  required  of 
employers  whd  are  not  H-lB  dependent 
when  they  file  Rn  LCA  after  the  effective 
date  of  these  regulations.  The 
Department  is  considering  three 
alternative  revisions  to  the  LCA  form  for 
sUch  employer$: 

1.  The  employer  would  expressly 
attest  that  it  is  not  dependent  and  that 
if  it  later  becomes  dependent,  it  will 
comply  with  th|e  additional  attestation 
requirements;  Qr 

2.  The  employer  would  not  have  to 
attest  that  it  is  (lot  dependent,  but  the 
LCA  would  cle^ly  state — and  by 
signing  the  fonii  the  employer  would 
agree — that  the  employer  is  required  to 
comply  with  the  additional  attestation 
requirements  i^  it  does  become 
dependent;  or  j 

3.  The  employer  would  not  have  to 
attest  that  it  is  not  dependent,  but  the 
LCA  would  clearly  state  that  it  could 
not  be  used  in  (upport  of  any  H-lB 
petition  filed  after  the  employer  became 
dependent.       J 

Under  all  of  the  alternatives  an 
employer  will  t>e  expected  to  make  an 
initial  determination  as  to  whether  it  is 
or  is  not  dependent;  to  remain  cognizant 
as  to  its  status  If  it  later  files  a  new  H- 
IB  petition;  and  would  commit 
misrepresentation  if  it  falsely  fails  to 
attest  that  it  is  dependent.  The  first  two 
alternatives  do  not  require  the  filing  of 
a  new  LCA  should  a  formerly  non- 
dependent  em{|loyer  become 
dependent,  bufl  such  employer  will  be 
obliged  to  combly  with  the  substantive 
obligations  of  the  additional  attestation 
elements  applicable  to  dependent 
employers.  Th4  third  alternative  would 
parallel  the  apJ)roach  proposed  for  H- 
IB  dependent  trnployers  with  LCAs 
filed  before  tha  effective  date  of  the 
regulations  in  Qiat  an  employer  which 
initially  was  n(it  de[)endent  would  be 
required  to  file  a  new  LCA  if  it  later 
became  dependent  and  would  be  subject 


to  sanctions,  including  debarment  and 
civil  money  penalties,  if  it  failed  to  do 
so. 

The  Department  is  concerned  about 
the  burden  of  requiring  the  filing  of  a 
new  LCA  as  well  as  the  burden  of 
requiring  the  overwhelming  majority  of 
employers  who  are  not  dependent  to 
check  a  box  so  attesting.  The 
Department  therefore  proposes  to  utilize 
the  second  alternative,  where  the  non- 
dependent  employer  would  not  be 
required  to  check  any  additional 
box(es).  The  Department  is  aware  that 
under  this  alternative  the  lack  of  such 
identification  will  make  it  particularly 
important  that  the  form  clearly  lay  out 
the  obligations  of  employers.  The 
Department  therefore  seeks  comments 
on  the  above  alternatives,  and  the  layout 
and  clarity  of  the  proposed  attestation 
form,  attached  as  Appendix  I  as  well  as 
any  other  comments  on  these  and 
related  matters. 

5.  What  Changes  Are  Proposed  for  the 
Labor  Condition  Application  Form  and 
the  Department's  Processing 
Procedures? 

Based  on  the  preceding  discussion, 
the  Department  is  publishing  for  public 
comment  a  proposed  revised  Labor 
Condition  Application  form  (ETA  9035), 
and  providing  advance  public  notice  of 
a  planned  change  in  the  existing  system 
for  processing  LCAs.  At  present,  such 
applications  are  submitted  by  mail,  fax 
or  private  carrier  to  one  of  ten  ETA 
regional  offices  with  jurisdiction,  as  set 
forth  in  §  655.720.  The  Department  has 
been  developing  the  capacity  to 
automatically  receive  and,  in  many 
cases,  automatically  process  LCAs 
submitted.  The  Department  intends  to 
implement  an  automatic  system 
whereby  all  faxed  LCAs  will  be 
processed  in  Philadelphia  and  San 
Francisco  beginning  in  January  1999. 
This  new  capacity  requires  changes  in 
the  LCA  form  as  well  as  in  the  filing 
instructions. 

The  Department  has  redesigned  the 
LCA  form  (attached  as  Appendix  I)  to 
both  reflect  the  statutory  changes  in  the 
ACWL\  and  facilitate  the  automated 
receipt  and  processing  of  applications. 
With  the  exception  of  the  changes 
occasioned  by  the  provisions  of  the 
ACWIA,  as  discussed  in  this  proposed 
rulemaking,  the  proposed  revisions  to 
the  LCA  form  are  merely  aesthetic.  The 
Department's  revised  processing 
procedures  will  not  require  any 
substantive  changes  with  respect  to  the 
information  required  of  employers  in 
preparing  the  LCA.  When  the 
Department  publishes  the  Interim  Final 
Rule  pursuant  to  this  proposal, 
contingent  upon  approval  by  the  Office 


of  Management  and  Budget,  the  revised 
form  will  become  the  sole  form  for 
public  use;  thereafter,  prior  versions  of 
the  ETA  9035  will  not  be  accepted  for 
processing. 

The  Department  proposes  that,  after 
the  effective  date  of  the  Interim  Final 
Rule,  all  LCAs — whether  submitted  by 
fax  or  not — will  be  filed  with  one  of  two 
ETA  regional  offices.  Employers  wdthin 
the  jurisdiction  of  ETA's  oirrent  Boston, 
New  York,  Philadelphia,  and  Atlanta 
regions  will  submit  LCAs  only  to  the 
Philadelphia  regional  office;  employers 
within  the  jurisdiction  of  ETA's  current 
Chicago,  Kansas  City,  Dallas,  Denver, 
Seattle  and  San  Francisco  regions  will 
submit  LCAs  only  to  the  San  Francisco  . 
regional  office.  There  will  be  an 
automated  back-up  capacity  in  the 
Washington,  D.C.  headquarters  for 
automated  processing  of  LCAs,  in  the 
event  of  a  system  failure  in  one  of  the 
regional  offices. 

The  proposed  revised  LCA  form  can 
be  completed  in  several  ways — in 
handwriting,  in  typewriting,  or  through 
use  of  a  new  "form  filler"  electronic 
program  that  will  be  generally  available 
to  program  users.  The  new  LCA  form 
wrill  be  posted  and  thereafter  can  be 
down-loaded  and  printed  from  the 
Department's  World  Wide  Web  site  at 
http://www.doleta.gov.  The  "form 
filler"  electronic  program  will  also  be 
available  to  be  down-loaded  from  this 
web  site,  or  can  be  obtained  from  ETA 
headquarters,  on  request,  via  e-mail  or 
on  diskette.  This  "form  filler"  electronic 
program  will  enable  the  user  to  easily 
complete  the  LCA  form  v\nth  a  font  that 
can  be  reliably  read  by  the  Department's 
automated  LCA  processing  system. 

The  Department  proposes  that,  under 
the  Interim  Final  Rule,  the  LCA  form — 
whether  completed  using  the  "form 
filler"  program,  in  typewriting,  or  in 
handwriting — will  be  submitted  by 
employer  applicants  to  one  of  the  two 
ETA  regional  offices  either  by  facsimile 
transmission  (fax),  which  is  preferred, 
or  by  mail  or  private  carrier.  The  Interim 
Final  Rule  and  the  LCA  form  itself  will 
so  indicate  and  will  provide  the 
appropriate  fax  numbers.  The 
Etepartment  anticipates  that  LCAs 
submitted  by  fax  can  be  readily  received 
and  processed  by  the  automated  system, 
and  that  a  response — approval  or 
rejection — can  be  returned  to  the 
employer's  sending  FAX  number  [i.e., 
the  telephone  number  designated  in  the 
"Return  Fax  Number"  block  on  the  LCA 
form),  usually  within  48  hours  of 
submission/receipt  by  ETA.  For 
employer-applicants  without  the 
capacity  to  send  the  LCA  by  FAX  and 
receive  ETA's  response  to  the  employer- 
applicants'  sending  FAX  machine,  the 
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LCA  may  still  be  submitted  by  mail  or 
other  delivery  in  hard-copy  paper  form 
(either  typewritten  or  handwritten)  to 
the  two  ETA  regional  offices  with 
jurisdiction  Such  non-FAX  submissions 
will  be  processed  by  the  ETA  office  by 
being  faxed  internally  or  scanned 
electronically  into  the  automated 
system,  and  the  ETA  decision  will  be 
mailed  to  the  submitter. 

The  automated  processing  system  will 
electronically  scan  the  incoming 
facsimile,  extract  the  information 
contained  in  the  LCA,  record  the 
information  to  a  database,  and — in  most 
cases — make  the  appropriate 
determination  to  approve/certify  or 
reject  the  application,  with  little 
intervention  by  system  administrators. 
As  under  the  current  manually-operated 
system,  the  LCA  will  be  approved/ 
certified  and  faxed  (or  mailed)  back  to 
the  submitter  if  the  appropriate  boxes 
are  checked  and  the  required 
information  is  provided  on  the  form.  If 
the  LCA  is  incomplete  or  contains 
obvious  inaccuracies,  it  will  be  rejected 
under  the  automated  system  as  it  is 
under  the  manually-operated  system. 

Comments  are  requested  on  the 
proposed  electronic  transmission 
system  described  and  on  the  proposed 
form  to  be  utilized. 

C.  What  H-lB  Worker  Would  be  an 
"Exempt  H-lB  Nonimmigrant"? 

The  ACWL\  provisions  concerning 
non-displacement  and  recruitment  of 
U.S.  workers  do  not  apply  where  the 
only  H-lB  workers  sought  in  the  LCA 
at  issue  are  "exempt  H-lB 
nonimmigrants."  In  addition,  for  a 
limited  time  after  the  ACWIA's 
enactment,  determining  whether  the 
employer  is  H-lB-dependent  does  not 
include  "exempt"  H-lB  workers.  The 
ACWIA  contains  alternative  definitions 
of  "exempt  H-lB  nonimmigrant"  as  one 
"who  *  *  *  receives  wages  (including 
cash  bonuses  and  similar  compensation) 
at  an  annual  rate  equal  to  at  least 
$60,000;  or  •  •  •  [who]  has  attained  a 
master's  or  higher  degree  (or  its 
equivalent)  in  a  specialty  related  to  the 
intended  employment." 

The  Department  notes  that  the 
statutory  language  seems  clear — an  H- 
iB-dependent  employer,  or  an  employer 
found  to  have  committed  willful 
violations,  is  required  to  comply  with 
the  new  attestation  elements  unless  the 
only  workers  employed  pursuant  to  tlie 
LCA  are  exempt  workers.  The  non- 
displacement  obligation,  for  example, 
applies  for  the  period  beginning  90  days 
before  and  ending  90  days  after  the 
filing  of  any  H-lB  petition  supported  by 
the  LCA.  The  Department  therefore 
reads  the  statute  as  requiring  that  an 


employer  which  uses  an  LCA  in  support 
of  a  petition  for  any  non-exempt  worker 
must  comply  with  the  new  attestations 
with  respect  to  all  of  its  H-lB 
nonimmigrants  employed  pursuant  to 
the  LCA,  even  the  exempt  H-lB 
nonimmigrants. 

The  Department  recognizes  that 
employers  commonly  apply  for  multiple 
positions,  and  often  for  multiple 
locations,  on  the  same  LCA.  Further,  the 
IDepartment  recognizes  that  when  an 
employer  recruits  U.S.  workers,  it  often 
cannot  know  whether  in  fact  the  H-lB 
worker  for  whom  it  eventually  petitions 
will  qualify  as  exempt  or  non-exempt, 
since  it  is  not  uncommon  for  both 
exempt  and  non-exempt  workers  to  be 
qualified  for  the  same  job.  In  any  event, 
the  Department  points  out  that  an  H-lB- 
dependent  (or  willful  violating) 
employer  is  free  to  file  separate  LCAs 
for  its  exempt  and  non-exempt  workers, 
thereby  obviating  the  requirement  of 
complying  with  the  new  attestation 
elements  for  its  exempt  workers. 

Determinations  as  to  whether  or  not 
H-lB  workers  meet  the  requirements 
necessary  to  be  classified  as  exempt  H- 
IB  nonimmigrants  v«ll  be  made  initially 
by  the  Immigration  and  Naturalization 
Service  (INS)  in  the  course  of 
adjudicating  the  petitions  filed  on 
behalf  of  H-IB  nonimmigrants  by 
employers.  Employers  should  maintain, 
in  the  public  access  file,  a  copy  of  the 
INS  determinations  with  the  petitions 
approved  for  exempt  H-lB  workers.  In 
the  event  of  an  investigation,  it  is 
anticipated  that  considerable  weight 
will  be  given  to  INS'  determinations  that 
H-lB  nonimmigrants,  based  on  the 
educational  attainments  of  the  workers, 
were  "exempt"  since  INS  has 
considerable  experience  in  evaluating 
the  educational  qualifications  of  aliens. 
However,  with  respect  to  H-lB  workers 
claimed  to  be  exempt  on  the  basis  of 
annual  wages,  employers  will  be 
expected  in  the  event  of  an  investigation 
to  be  able  to  document  that  such  H-lB 
nonimmigrants  received  sufficient  pay 
to  satisfy  the  statutory  wage."floor"  of 
$60,000. 

The  Department  seeks  comments  on 
this  proposed  regulation,  and  on  any 
other  related  matter  including  but  not 
limited  to  the  following  questions. 

1.  How  Would  the  $60,000  Annual  Rate 
be  Determined? 

The  ACWIA  sets  the  wage  "floor"  for 
an  "exempt"  H-lB  nonimmigrant  at 
$60,000  annually,  which  is  to  include 
"cash  bonuses  and  similar 
compensation."  In  order  to  ensure  that 
this  statutory  standard  is  in  fact  met,  the 
Department  is  of  the  view  that  this 
standard  should  be  interpreted 


consistent  with  the  existing  DOL 
regulations  for  determining  if  an 
employer  has  satisfied  it^  other  wage 
obligations  under  the  H-lB  program  (20 
CFR  655.731(c)(3)).  Future  (i.e..  unpaid 
but  to-be-paid)  cash  bonuses  and  similar 
compensation  would  be  "counted" 
toward  the  required  wage  if  their 
payment  is  assured,  but  not  if  they  are 
conditional  or  contingent  on  some  event 
such  as  the  employer's  annual  profits 
(unless  the  employer  guarantees  that  the 
worker  will  receive  payment  of  at  least 
$60,000  per  year,  in  the  event  the  bonus 
contingency  is  not  met).  In  addition, 
such  bonuses  and  compensation  are  to 
be  paid  "cash  in  hand,  free  and  clear, 
when  due  •  *  *,"  meaning  that  they 
must  have  readily  determinable  market 
value,  be  readily  convertible  to  cash 
tender,  and  be  received  by  the  worker 
when  due  (which  must  be  within  the 
year  for  which  the  employer  wants  to 
"count"  the  compensation). 

Similarly,  in  assessing  payment  to  an 
H-lB  nonimmigrant  claimed  to  be 
"exempt,"  the  Department  interprets  the 
statutory  language  "•  •   •  receives 
wages  (including  cash  bonuses  and 
similar  compensation)  at  an  annual  rate 
equal  to  at  least  $60,000;  *  *  ""to 
mean  that  the  worker  actually  receives 
the  $60,000  compensation  in  the  year. 
Therefore,  an  H-lB  nonimmigrant 
working  part-time,  whose  actual  annual 
compensation  is  less  than  $60,000, 
would  not  qualify  as  exempt  on  this 
basis,  even  if  the  worker's  earnings,  if 
projected  to  a  full-time  work  schedule, 
would  theoretically  exceed  $60,000  in  a 
year. 

The  E)epartment  seeks  comments  on 
this  proposal  and  any  alternative 
approaches  that  would  ensure  the 
$60,000  wage  standard  for  "exempt" 
workers  would  be  met. 

2.  How  Would  the  "Equivalent"  of  a 
Master's  or  Higher  Degree  be 
Determined? 

The  second  definition  of  "exempt  H- 
IB  nonimmigrant"  requires  that  the 
nonimmigrant  "has  attained  a  master's 
or  higher  degree  (or  its  equivalent)  in  a 
specialty  related  to  the  intended 
employment."  Based  on  the  language  of 
this  provision,  the  Department  and  the 
INS  are  of  the  view  that  work 
experience  cannot  be  converted  to  the 
"equivalent"  of  an  academic  degree  at 
the  master's  level  or  higher.  The 
ACWIA's  language  differs  from  INA 
section  214(i)  (8  U.S.C.  1184(i)),  which 
explicitly  authorizes  a  "time 
equivalency"  approach.  Section  214(i) 
provides  that  one  of  the  ways  to  meet 
the  requirements  of  a  bachelor's  or 
higher  degree  (or  its  equivalent)  is  by 
experience  in  the  specialty  equivalent  to 
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the  completio  i  of  such  a  degree  and 
"recognition  cf  expertise  in  the 
specialty  through  progressively 
responsible  positions  relating  to  the 
specialty."  The  contrast  between  these 
INA  provisions  demonstrates  that  when 
Congress  intetided  to  authorize  a  "time 
equivalency,"!  such  authorization  was 
expressly  stated.  Further,  the  statement 
of  one  of  the  sponsors  of  the  legislation 
shows  the  intent  of  Congress:  "the  term 
'or  its  equivalent'  refers  only  to  an 
equivalent  foreign  degree.  Any  amount 
of  on-the-job  experience  does  not 
qualify  as  the  lequivalent  of  an  advanced 
degree."  (144  Cong.  Rec.  H8571-05, 
H8584,  Sept.  l4,  1998,  remarks  of  Rep. 
Smith).  The  Department's  proposed 
regulation,  therefore,  does  not  allow  a 
work  experieilce  equivalency  and 
recognizes  on}y  those  foreign  academic 
degrees  as  woiild  be  equivalent  to  a 
master's  or  higher  degree  in  the  U.S. 

The  Departipent  is  consulting  with 
the  INS  on  thi^  matter,  and  v«ll  work  in 
close  cooperation  with  that  agency  in 
developing  regulations.  As  indicated 
above,  the  Department  will  give 
considerable  height  to  INS 
determinationjs  concerning  the  academic 
credentials  of  !H-1B  nonimmigrants  who 
are  claimed  tqbe  "exempt."  Employers 
should  note  that  INS'  review  of 
academic  credentials  for  its 
determination!  on  "exempt  H-lB 
nonimmigrants"  is  distinct  from  its 
review  of  academic  credentials  for  its 
determination  on  "specialty 
occupations"  under  Section  214(1)  of  the 
INA  and  8  CFJl  214.2(h)(4). 

The  Department  seeks  comments  on 
this  regulatory  proposal,  and  on  any 
other  or  altem  ative  interpretations  of 
the  "equivalency"  provision. 

3.  How  is  "a  Specialty  Related  to  the 
Intended  Empjloyment"  Defined? 

The  H-lB  nonimmigrant  who  holds 
an  advanced  ^ademic  degree  would  be 
"exempt"  only  if  that  degree  is  in  "a 
specialty  relamd  to  the  intended 
employment.'!  ^^®  Department 
proposes  to  m^e  it  clear  that,  in  order 
for  the  degree  specialty  to  be  sufficiently 
"related"  to  the  employment,  the 
specialty  mus|  be  generally  accepted  in 
the  industry  dr  occupation  as  an 
appropriate  of  necessary  credential  or 
skill  for  the  pirson  who  undertakes  the 
employment  in  question.  Any 
"specialty"  wpich  is  not  generally 
accepted  as  appropriate  or  necessary  to 
the  employment  would  not  be 
sufficiently  "rfelated"  to  afford  the  H-lB 
worker  status  as  an  "exempt  H-lB 
nonimmigrant." 

The  Departfient  is  consulting  with 
the  INS  on  this  matter,  and  will  work  in 
close  coopera  ion  with  that  agency  in 


developing  regulations.  As  indicated 
above,  the  Department  will  give 
considerable  weight  to  INS 
determinations  concerning  the  academic 
credentials  of  H-lB  nonimmigrants  who 
are  claimed  to  be  "exempt."  Again, 
employers  should  note  that  INS'  review 
of  academic  credentials  for  its 
determination  on  "exempt  H-lB 
nonimmigrants"  is  distinct  from  its 
review  of  academic  credentials  for  its 
determination  on  "specialty 
occupations"  under  Section  214(1)  of  the 
INA  and  8  CFR  214.2(h)(4). 

The  Department  seeks  comments  on 
this  regulatory  proposal,  and  on  any 
other  or  alternative  interpretations  of 
the  "related"  provision. 

4.  Should  the  LCA  be  Modified  to 
Identify  Whether  it  Will  be  Used  in 
Support  of  Exempt  and/or  Non-Exempt 
H-lB  Nonimmigrants? 

The  ACWIA  provides  that  "(aln 
application  is  not  described  in  this 
clause  [i.e.,  is  not  subject  to  the  new 
attestation  requirements]  if  the  only  H- 
IB  nonimmigrants  sought  in  the 
application  are  exempt  nonimmigrants." 
The  Department  is  considering  whether 
an  employer's  intention  to  use  the 
attestation  for  exempt  and/or  non- 
exempt  H-lB  nonimmigrants  should  be 
indicated  on  the  LCA,  or  whether  this 
issue  should  be  addressed  in  some  other 
way.  The  Department  recognizes  that 
employers  may  wish  to  use  separate 
LCAs  for  exempt  and  non-exempt  H-lB 
workers,  so  they  would  not  be  required 
to  comply  with  the  attestations  with 
respect  to  any  exempt  H-lB  workers.  As 
explained  in  the  introductory 
discussion,  the  statutory  language  seems 
to  require  that  an  employer  which 
initially  believed  its  LCA  would  be  used 
only  for  exempt  H-lB  nonimmigrants 
would  have  been  obliged  to  comply 
with  the  attestations  with  respect  to  all 
of  its  H-lB  workers  under  the  LCA — 
exempt  and  non-exempt — if  it  later  used 
that  LCA  in  support  of  a  petition  for  any 
non-exempt  worker. 

The  Department  therefore  considered 
whether  there  would  be  any  advantage 
to  requiring  such  separate  attestations. 
The  Department  is  aware,  however,  that 
for  many  occupations,  such  as  in 
information  technology,  two  different 
workers  might  both  be  qualified  for  the 
same  job,  but  because  of  education,  for 
example,  one  might  be  exempt  and 
another  non-exempt.  Therefore  an 
employer  might  not  know  in  advance 
whether  the  worker  will  be  exempt. 

At  the  same  time,  the  Department 
believes  it  is  important  than  an  H-lB- 
dependent  employer  which  intends  to 
use  the  LCA  only  for  exempt  H-lB 
workers  attest  that  the  LCA  will  only  be 


used  to  petition  for  such  workers.  The 
INS  has  made  this  request  so  as  to  allow 
both  INS  and  the  Department  to  know 
for  which  H-lB  workers  the  "exempt" 
status  must  be  ascertained.  The 
Department  therefore  proposes  to 
require  such  an  attestation  on  the  LCA. 
Of  course,  this  requirement  would  not 
prevent  an  H-lB-dependent  employer 
from  either  using  separate  LCAs  for  its 
exempt  and  non-exempt  workers,  or 
using  one  LCA  for  all  H-lB  workers 
(both  exempt  and  non-exempt)  and 
complying  with  the  new  attestation 
elements  for  all  such  workers. 

Comments  are  sought  on  this 
proposed  approach  and  on  any  other 
alternatives. 

D.  What  Requirements  Apply  Regarding 
no  "Displacement"  of  U.S.  Workers 
Under  the  ACWIA? 

The  ACWIA  imposes  new  obligations 
on  an  H-lB-dependent  employer  (see 
discussion  in  items  A  and  B,  above)  and 
an  employer  found  to  have  committed 
willful  violations  within  the  5  years 
preceding  the  filing  of  an  LCA 
(beginning  on  or  after  the  date  of  the 
ACWIA's  enactment).  Such  an  employer 
is  prohibited  from  "displacing"  a  U.S. 
worker  who  is  "employed  by  the 
employer"  or  is  employed  by  some 
other  employer  at  whose  worksite  the 
sponsoring  employer  places  an  H-lB 
nonimmigrant  where  there  are  "indicia 
of  employment"  between  the  H-lB 
worker  and  that  other  employer.  The 
prohibition  on  displacement  within  the 
employer's  own  workforce  applies  for 
90  days  before  and  90  days  after  the  date 
of  filing  of  any  H-lB  petition  based  on 
the  LCA.  The  prohibition  on 
"secondary"  displacement,  at  another 
employer's  worksite,  applies  for  90  days 
before  and  90  days  after  the  placement 
of  H-lB  worker(s)  at  the  worksite.  These 
prohibitions  do  not  apply  to  the 
placement  of  "exempt"  H-lB  workers, 
if  the  employer's  LCA  involves  only 
"exempt"  nonimmigrants.  (See 
discussion  in  item  C,  above). 

The  Department  recognizes  that  the 
non-displacement  provisions  in  the 
ACWIA  raise  several  issues,  and 
proposes  regulatory  provisions  on  each 
of  the  following  matters.  The 
Department  seeks  comments  on  all  of 
these  proposed  provisions,  and  on  any 
other  related  matters. 

1.  What  Constitutes  "Employed  by  the 
Employer,"  for  Purposes  of  Prohibiting 
a  Covered  Employer  From  Displacing 
U.S.  Workers  in  its  Own  Workforce? 

The  ACWL\  provides  that  a  U.S. 
worker  "employed  by  the  employer"  is 
protected  from  displacement  by  that 
employer's  H-lB  workers.  However,  the 
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ACWIA  contains  no  definition  of  the 
phrase  "employed  by  the  employer."  In 
this  circumstance,  where  Congress  has 
not  specified  a  legal  standard  for 
identifying  the  existence  of  an 
employment  relationship,  the 
Department  is  of  the  view  that  Supreme 
Court  precedent  requires  the  application 
of  "common  law"  standards  in 
analyzing  a  particular  situation  to 
determine  whether  an  employment 
relationship  exists.  Nationwide  Mutual 
Insurance  Co.  v.  Darden,  503  U.S.  318 
(1992).  See  Community  for  Creative 
Non-Violence  v.  Reid,  490  U.S.  730 
(1989).  Mindful  of  the  Supreme  Court's 
teaching  that  since  the  common-law  test 
contains  "no  shorthand  formula  or 
magic  phrase  that  can  be  applied  to  find 
the  answer,  *  *  *  all  of  the  incidents  of 
the  relationship  must  be  assessed  and 
weighed  with  no  one  factor  being 
decisive"  {NLRBv.  United  Ins.  Co.  of 
America.  390  U.S.  254,  258  (1968)),  the 
Department  proposes  regulatory 
language  setting  out  factors  that  would 
indicate  the  existence  of  an  employment 
relationship  under  the  common  law  test. 
These  factors  would  include: 

•  The  firm  or  the  client  has  the  right 
to  control  when,  where,  and  how  the 
worker  performs  the  job; 

•  The  work  does  not  require  a  high 
level  of  skill  or  expertise; 

•  The  firm  or  the  client  rather  than 
the  worker  furnishes  the  tools, 
materials,  and  equipment; 

•  The  work  is  performed  on  the 
premises  of  the  firm  or  the  client; 

•  There  is  a  continuing  relationship 
between  the  worker  and  the  firm  or  the 
client; 

•  The  firm  or  the  client  has  the  right 
to  assign  additional  projects  to  the 
worker; 

•  The  firm  or  the  client  sets  the  hours 
of  work  and  the  duration  of  the  job; 

•  The  worker  is  paid  by  the  hour, 
week,  month  or  an  annual  salary,  rather 
than  for  the  agreed  cost  of  performing  a 
particular  job; 

•  The  worker  does  not  hire  or  pay 
assistants; 

•  The  work  performed  by  the  worker 
is  part  of  the  regular  business  (including 
governmental,  educational,  and  non- 
profit operations)  of  the  firm  or  the 
client; 

•  The  firm  or  the  client  is  itself  in 
business; 

•  The  worker  is  not  engaged  in  his  or 
her  own  distinct  occupation  or  business; 

•  The  firm  or  the  client  provides  the 
worker  with  benefits  such  as  insuremce, 
leave,  or  workers'  compensation; 

•  The  worker  is  considered  an 
employee  of  the  firm  or  the  client  for  tax 
purposes  (i.e.,  the  entity  withholds 
federal,  state,  and  Social  Security  taxes); 


•  The  firm  or  the  client  can  discharge 
the  worker;  and 

•  The  worker  and  the  firm  or  client 
believe  that  they  are  creating  an 
employer-employee  relationship. 

(Factors  adapted  from  EEOC  Policy 
Guidance  on  Contingent  Workers, 
Notice  No.  915.002.  Dec.  3, 1997).  The 
Department  is  aware  that  these 
analytical  factors — all  of  which  are 
drawn  from  the  Supreme  Court's 
decision  in  Darden — may  be  expressed 
somewhat  differently.  See,  e.g., 
Restatement  (Second)  of  Agency 
§  220(2)  (1958)  (listing  nonexhaustive 
criteria  for  identifying  master-servant 
relationship);  Rev.  Run.  87-41, 1987-1 
Cum.  Bull.  296,  298-299  (providing  20 
factors  as  guides  in  determining 
whether  an  individual  qualifies  as  a 
common-law  "employee"  in  various  tax 
law  contexts).  The  Department  is  also 
aware  that  some  factors,  such  as  the 
level  of  the  worker's  skill  or  expertise, 
have  little  relevance  in  the  context  of 
this  program  where,  by  the  terms  of  the 
Act,  all  of  the  H-lB  workers  and 
similarly  employed  U.S.  workers  are 
skilled. 

The  Department  recognizes  that  there 
are  a  nimiber  of  legal  standards — other 
than  the  common  law  test — for 
determining  the  existence  of  an 
employment  relationship.  For  example, 
it  would  appear  that  the  standard  most 
analogous  to  the  H-lB  worker 
protection  provisions  would  be  that 
found  in  the  Fair  Labor  Standards  Act. 
which  provides  minimum  wage  and 
overtime  wage  protections  to 
"employees."  In  addition,  there  is  some 
suggestion  of  a  preference  on  the  part  of 
some  Members  of  Congress  for  the  use 
of  the  Internal  Revenue  Service 
standards  for  the  identification  of  an 
employment  relationship  under  the 
ACWIA  provisions  (see  Cong.  Rec. 
S12751,  Oct.  21,  1998;  remarks  of  Sen. 
Abraham).  While  the  Department 
considers  both  the  FLSA  and  tax 
standards  (which  contain  some  special 
exemptions  from  the  common  law  test) 
to  be  inappropriate  under  this  statute,  in 
light  of  the  Supreme  Court  precedents 
discussed  above,  the  Department  would 
carefully  consider  any  comments  which 
suggest  and  support  these  or  other 
alternate  tests  for  determining  whether 
an  employment  relationship  exists. 

The  Department  seeks  comments  on 
the  proposed  regulation  applying  the 
common  law  standards,  and  on  any 
other,  related  matters  regarding  the 
appropriate  factors. 


2.  What  Constitute  "Indicia  of  an 
Employment  Relationship,"  for 
Purposes  of  the  Prohibition  on 
Secondary  Displacement  of  U.S. 
Workers  at  Worksites  Where  the 
Sponsoring  Employer  Places  H-lB 
Workers? 

In  a  provision  described  herein  as  the 
"secondary  displacement  prohibition," 
the  ACWIA  prohibits  the  displacement 
of  U.S.  workers  employed  by  another 
("secondary")  employer,  if  an  H-lB- 
dependent  employer  (or  willful  violator) 
intends  or  seeks  to  place  its  own  H-lB 
workers  with  that  other  employer  in  a 
situation  where,  among  other  things, 
there  are  "indicia  of  an  employment 
relationship  between  the  nonimmigrant 
and  such  other  employer."  The 
Department,  after  careful  consideration, 
has  concluded  that  this  term — "indicia 
of  an  employment  relationship" — 
identifies  a  reladonship  which  is  less 
than  an  employment  relationship  but 
more  than  the  H-lB  worker's  mere 
performance  of  duties  at  the  secondary 
employer's  worksite  (such  as  being 
dispatched  for  a  brief  part  of  a  work  day 
to  diagnose  or  repair  equipment  at  that 
other  employer's  location).  Further,  the 
Department  has  concluded  that,  for 
purposes  of  clarity  and  consistency,  the 
standards  indicative  of  "indicia  of  an 
employment  relationship"  with  the 
secondary  employer  should  be 
consistent  with  and  a  sub-set  of  the 
criteria  which  are  used  in  determining 
an  employment  relationship  between 
the  covered  (or  "primary")  employer 
and  its  own  U.S.  workers  for  purposes 
of  the  displacement  prohibition 
concerning  such  workers  [i.e.,  U.S. 
workers  "employed  by  the  employer"). 
The  Department  considered  proposing 
that  indicia  of  employment  would  be 
found  to  exist  wherever  a  certain 
number  of  these  criteria  are  met,  but 
does  not  believe  such  a  quantitative 
standard  to  be  appropriate  since  the 
determination  requires  consideration  of 
all  of  the  relevant  facts  of  the 
relationship,  with  no  single  factor  or  set 
of  factors  decisive. 

The  Department  reviewed  the  factors 
considered  in  determining  employment 
relationship,  as  discussed  above,  and 
proposes  a  sub-set  of  those  factors 
which  it  believes  are  most  useful  in 
determining  whether  indicia  of 
employment  are  present  in  evaluating  a 
placement  at  another  company's 
worksite  (here  referred  to  as  "the 
client").  The  sub-set  does  not  include 
those  factors  which  are  relevant  to 
determining  whether  a  worker  is  an 
employee  of  any  compaiiy  [e.g.  worker's 
skill  level).  Such  factors  do  not  seem 
relevant  where  the  H-lB  worker  is  an 


640 


Federal  Register / Vol.  64.  No.  2 /Tuesday,  January  5.  1999 /Proposed  Rules 


acknowledged  employee  of  some  entity 
(i.e.,  the  compatiy  filing  the  LCA),  and 
would  virtually  never  arise  in  a 
secondary  placiiment  of  the  H-lB 
worker  [e.g.,  client's  payment  of  wages 
and  benefits  to  worker).  The  sub-set  of 
factors  the  Depi  irtment  believes  are 
relevant  "indie  a  of  an  employment 
relationship"  ii  elude: 

•  The  client  las  the  right  to  control 
when,  where,  a  id  how  the  worker 
performs  the  jo ); 

•  The  client  umishes  the  tools, 
materials,  and  <quipment; 

•  The  work  i  >  performed  on  the 
premises  of  the  client; 

•  There  is  a  continuing  relationship 
between  the  wc  rker  and  the  client; 

•  The  client  las  the  right  to  assign 
additional  projects  to  the  worker; 

•  The  client  fiets  the  hours  of  work 
and  the  duration  of  the  job; 

•  The  work  performed  by  the  worker 
is  part  of  the  regular  business  (including 
governmental,  educational,  and  non- 
profit operations)  of  the  client; 

•  The  client  is  itself  in  business;  and 

•  The  client  can  discharge  the  worker 
from  providingiservices  to  the  client. 

(See  discussion  in  item  D.l  above). 
The  Departmenjt  seeks  comments  on  this 
regulatory  standard,  including  the 
factors  to  be  co|isidered  and  the  manner 
in  which  the  fattors  might  be  applied  or 
weighed. 

The  Department  recognizes  that 
alternative  approaches  may  be  available, 
such  as  some  stjandard  other  than  the 
tors,  or  having  no 
ard.  The  Department 
on  any  such  alternative 
on  any  other,  related 
ig,  but  not  limited  to, 
tents  and  consequences 
of  a  regulation  which  would  apply 
different  stand?  rds. 


common  law  fi 
regulatory  stan 
seeks  commen 
approaches,  an 
matters  inclu 
the  possible  co 


Consti^tes  an  "Essentially 
for  Purposes  of  the 
Displacerrient  Provisions  of 


3.  What 
Equivalent  Job, 
Non 
ACWIA? 


The  ACWIA  definition  of  the 
prohibited  displacement  of  a  U.S. 
worker  states,  ii  part,  that  such 
displacement  iji  "lay[ingl  off  the  [U.S.I 
worker  from  a  jab  that  is  essentially  the 
equivalent  of  ti  e  job  for  which  the 
nonimmigrant  or  nonimmigrants  is  or 
are  sought.  A  jc  b  shall  not  be  considered 
to  be  essentially  equivalent  of  another 
job  unless  it  involves  essentially  the 
same  responsifaiUties,  was  held  by  a 
United  States  v  'orker  with  substantially 
equivalent  qual  ifications  and 
experience,  and  is  located  in  the  same 
area  of  employinent  as  the  other  job." 
This  definition  thus,  requires  three 
comparisons  tc  determine  whether 


displacement  occurs:  job 
responsibilities;  workers;  and  locations. 

The  Department  is  of  the  view  that  the 
job  responsibility  comparison  must 
focus  on  the  core  elements  of  and 
competencies  for  the  job,  such  as 
supervisory  duties,  or  design  and 
engineering  functions,  or  budget  and 
financial  accountability.  Peripheral, 
non-essential  duties  that  could  be 
tailored  to  the  particular  abilities  of  the 
individual  workers  would  not  be 
determinative  in  the  comparison  of  the 
jobs.  In  other  words,  the  job 
responsibilities  must  be  similar  and 
both  workers  capable  of  performing 
those  duties.  In  this  connection,  the 
Department  believes  it  may  be  useful  to 
utilize  standards  under  the  Equal  Pay 
Act  (29  U.S.C.  206(d)(1))  for 
determining  the  essential  equivalence  of 
jobs.  These  standards  focus  on  actual 
job  duties  and  responsibilities,  rather 
than  a  comparison  of  sometimes 
artificial  job  titles  and  position 
descriptions,  and  recognizes  that  precise 
overlap  between  jobs  is  not  necessary  to 
achieve  essential  equivalence  (see  the 
regulations  at  29  CFR  1620.13  et  seq.). 
Like  the  Equal  Pay  Act.  ACWIA's 
remedial  purpose  could  be  thwarted  by 
requiring  a  match  of  insubstantial 
aspects  of  jobs  as  a  condition  for 
determining  their  equivalence.  The 
Department  therefore  seeks  comments 
on  the  appropriateness  of  adapting  these 
standards  to  ACWIA. 

As  to  the  qualifications  and 
experience  of  the  workers,  the 
Department  considers  the  comparison  to 
be  confined  to  matters  which  are  normal 
and  customary  for  the  job,  and  which 
are  necessary  for  successful 
performance  of  the  job.  Thus,  while  it 
would  be  appropriate  to  compare 
whether  the  workers  in  question  are 
qualified  by  virtue  of  education,  skills 
and  experience  to  perform  the  job,  it 
would  not  be  appropriate  to  compare 
their  relative  ages  or  their  ethnic 
identities,  nor  whether  they  are  exactly 
alike — which  would  virtually  never  be 
the  case — in  their  educational 
background  and  work  experience.  For 
example,  an  H-lB  worker  who  is  "over- 
qualified"  for  a  particular  job  could  still 
"displace"  a  U.S.  worker. 

The  area  of  employment  is  defined  in 
ACWIA  as  "the  area  within  normal 
commuting  distance  of  the  worksite  or 
physical  location  where  the  work  of  the 
H-lB  nonimmigrant  is  or  will  be 
performed.  If  such  worksite  or  location 
is  within  a  Metropolitan  Statistical 
Area,  any  place  within  such  area  is 
deemed  to  be  within  the  area  of 
employment."  This  statutory  definition 
is  much  the  same  as  the  Department's 
current  regulatory  definition  of  "area  of 


intended  employment"  for  prevailing 
wage  purposes  (20  CFR  655.715).  (See 
item  P.5,  below.) 

The  Department  proposes  regulatory 
language  to  implement  these  provisions 
and  seeks  comments  on  these  and  any 
other  related  matters. 

4.  How  Does  the  ACWIA  Distinguish 
Between  a  Prohibited  "Lay  Off  and  a 
Permissible  Termination  of  an 
Employment  Relationship? 

The  ACWIA  distinguishes  a  "lay  off 
of  a  U.S.  worker  from  certain  other 
circumstances  in  which  a  worker's 
employment  relationship  may  end.  The 
ACWIA's  non-displacement  prohibition 
applies  only  to  a  "lay  off." 

The  ACWIA  specifies  that,  even 
though  an  H-lB  worker  may  be  placed 
in  a  job  similar  to  one  formerly  held  by 
a  U.S.  worker,  no  "displacement"  or 
"lay  off  is  considered  to  have  occurred 
if  the  U.S.  worker  left  the  job  through 
"voluntary  departure  or  voluntary 
retirement."  As  a  logical  and  obvious 
matter,  the  requirement  of 
"voluntariness"  is  crucial  to  the 
effectiveness  of  this  provision  in 
assuring  appropriate  protections  of  U.S. 
workers'  jobs  in  situations  where 
nonimmigrants  are  being  hired.  The 
Department  takes  the  view  that  the 
totality  of  the  circumstances  must  be 
considered  in  assessing  whether  a  U.S. 
worker's  departure  was  "voluntary." 
Therefore,  the  Department  will  look  to 
well-established  principles  concerning 
"constructive  discharge"  of  workers 
who  are  pressured  to  leave  employment 
(e.g.,  a  resignation  letter  would  not  be 
conclusive  proof  of  "voluntariness" 
where  other  information  indicates 
coercion).  The  Department  proposes  a 
regulation  that  reflects  this  fair, 
common  sense  view  of  "voluntary 
departure  or  voluntary  retirement." 

The  ACWIA  also  specifies  that  no 
"lay  off  is  considered  to  have  occurred 
where  the  U.S.  worker's  loss  of 
employment  is  caused  by  the  expiration 
of  a  grant  or  contract,  other  than  a 
temporary  employment  contract  entered 
into  in  order  to  evade  the  employer's 
obligations  under  the  attestation.  The 
Department  believes  that  this  language 
was  designed  to  address  the  common 
situation  where  scientists  and  other 
academic  personnel  at  universities  are 
expressly  hired  to  work  under  a  contract 
or  grant  ft-om  another  institution.  Where 
such  funding  is  lost,  and  the  worker  is 
not  replaced  because  the  project  funded 
by  the  contract  or  grant  ends,  there 
would  be  no  lay  off  within  the  meaning 
of  the  ACWIA.  Similarly,  a  staffing  firm 
or  other  commercial  firm  may  hire  an 
employee  expressly  to  work  on  a 
specific  project  under  a  contract  it  has 
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obtained  from  another  entity.  If  the 
contract  project  ends  and  is  not 
renewed,  and  the  employer  does  not 
have  a  practice  of  then  moving  its 
employees  to  work  under  other 
contracts,  or  placing  its  employees  on  a 
call-back  list  or  its  equivalent,  but  rather 
terminates  the  employment  relationship 
for  lack  of  work,  there  would  be  no  lay 
off.  The  Department  does  not  believe, 
however,  that  this  ACWIA  provision 
applies  to  the  common  situation  where 
a  staffing  firm,  which  places  employees 
at  other  businesses,  does  not  hire 
employees  for  a  specific  client  contract, 
and  (upon  the  expiration,  termination, 
or  loss  of  a  client  contract)  ordinarily 
would  move  its  employees  to  perform 
work  under  a  different  contract  or  on  a 
different  project.  In  such  a  situation,  the 
Department  may  find  a  displacement 
has  occurred  if  an  employer  terminates 
employment  of  its  U.S.  workers  and 
hires  H-lB  workers  to  perform 
essentially  the  same  job  under  a 
different  contract  at  a  different  worksite 
in  the  same  area  of  enrployment.  The 
Department  notes  that  the  ACWIA 
provision  expressly  excludes  temporary 
employment  contracts  entered  into  to 
evade  the  employer's  obligations.  The 
Department  intends  to  closely  scrutinize 
situations  under  commercial  contracts 
and  grants,  as  well  as  employment 
contracts,  where  it  appears  that  such 
evasion  may  be  occurring.  The 
Department  recognizes,  however,  that 
there  are  situations  where  employment 
contracts,  like  the  commercial  contracts 
described  above,  are  excluded  from  the 
Act's  definition  of  "lays  off."  Such 
situations  might  include,  for  example, 
visiting  professors  who  are  hired  for  a 
semester  or  a  year  because  of  their 
special  expertise.  The  expiration  of  such 
a  contract  would  not  constitute  a  "lay 
ofT'  of  the  U.S.  worker,  unless  the 
circumstances  showed  some  subterfuge 
or  contrivance  by  the  employer  to  avoid 
the  ACWIA  prohibition. 

The  Department  seeks  comments  on 
this  proposed  approach,  and  on  any 
related  matters. 

5.  What  Constitutes  "a  Similar 
Employment  Opportunity"  for  a  U.S. 
Worker,  Which— if  Offered— Would  Not 
Constitute  a  Prohibited  "Lay  Off"  or 
Displacement  of  That  Worker? 

The  ACWIA  further  provides  that, 
even  though  an  H-lB  woricer  is  placed 
in  a  job  formerly  held  by  a  U.S.  worker, 
no  "displacement"  or  "lay  off"  is 
considered  to  have  occurred  if  the  U.S. 
worker  was  first  offered  but  refused  "a 
similar  employment  opportunity  with 
the  same  employer."  "This  provision 
thus  allows  an  employer  an  affirmative 
defense  to  its  displacement  of  a  U.S. 


worker  if  the  employer  can  establish 
that  it  offered  a  bona  fide  transfer 
opportunity  to  the  worker.  The 
D»epartmwit  interprets  the  ACWIA 
language  to  require  not  just  that  the  U^. 
worker  be  offered  another  job  with  a 
similar  title,  but  that  the  offer  must 
involve  a  similar  opportunity  in  terms 
such  as  a  similar  level  of  authority  and 
responsibility,  a  similar  opportunity  for 
advancement  within  the  organization, 
similar  tenure  and  work  scheduling. 

The  Department  proposes  a  regulation 
to  reflect  this  statutory  requirement  of 
"opportunity"  for  the  U.S.  worieer  who 
has  lost  a  job.  At  a  minimum  the 
Depsurtment  believes  that  an  offer  of  a 
"similar  employment  opportunity" 
must  be  a  bona  fide  offer,  rather  than  an 
offer  designed  so  as  to  induce  the 
employee  to  refuse,  or  with  the 
expectation  that  the  employee  will 
reftise  the  offer. 

The  Department  seeks  comments  on 
this  proposed  regulatory  ptrovision,  and 
on  any  other  related  matters. 

6.  What  Constitirtes  "Equivalent  or      ' 
Higher  Compensation  and  Benefits"  fpr 
a  U.S.  Worker,  for  Purposes  of  the  Otl^er 
Job  Offer  to  That  Worker  so  as  to  Not 
Constitute  a  Prohibited  "Lay  Off  or 
EKsplacement? 

The  ACWIA  provides  that  no 
prohibited  "lay  off"  of  a  discharged  U.S. 
worker  has  occurred,  if  the  U.S.  worker 
is  offered  another  employment 
opportunity  with  the  same  employer  "at 
equivalent  or  higher  compensation  and 
benefits  than  the  position  from  which 
the  employee  was  discharged."  It  would 
appear  obvious  that  an  "opportunity" 
could  not  be  considered  to  provide 
"equivalent  or  higher  compensation  and 
benefits"  if  that  "opportunity"  would 
provide  the  worker  a  lower  disposable 
income  or  would  require  the  worker  to 
incur  expenses  that  drive  down  his/her 
financial  standing.  By  specifying 
"equivalent  or  higher"  pay  and  benefits. 
Congress  must  have  intended  that  the 
U.S.  worker  be  offered  a  positive,  rather 
than  negative,  "emph>yment 
opportunity."  In  this  regard,  one  of  the 
sptonsors  of  the  ACWIA  compromise 
legislation  stated  that  "[tjhe  intent  of 
Congress  is  that  the  'similar 
employment  opportunity  with  the  same 
employer  at  equivalent  or  higher 
compensation  and  benefits'  would  be  a 
meaningful  offer.  It  is  Congress'  intent 
that  an  employer  should  not  be  able  to 
evade  liability  for  a  violation  of  the 
displacement  attestation  because  an 
offer  of  an  alternative  employment 
opportunity  was  made  without 
considerations  such  as  relocation 
expenses  and  cost  of  living  diffierentials 
if  the  alternative  position  was  in  a 


different  geographical  location."  (See 
Cong.  Rec.  E2324.  Nov.  12.  1998, 
remarks  of  Rep.  Smith).  Assuming  the 
regulations  provide  that  a  "similar 
employment  opportunity"  may  include 
a  transfer  to  another  commuting  area, 
the  Department  takes  the  position  that 
an  alternative  "opportunity"  offered  to 
the  U.S.  worker  must  take  into 
consideration  matters  such  as  cost  of 
living  differentials  and  relocation 
expenses  [e.g.,  a  New  York  City 
"opportunity"  offered  to  a  worker  "laid 
ofP'  in  Kansas  City  would  provide  a 
wage  adjustment  from  the  Kansas  City 
pay  scale  and  would  include  relocation 
costs).  The  Department  is  also 
considering  adapting  relevant 
provisions  of  regulations  defining 
equivalent  compensation  and  benefits 
under  the  Equal  Pay  Act  regulations  [see 
item  D.3,  above)  and  of  the  Family  and 
Medical  Leave  Act  regulations,  29  CFR 
825.215(cHd).  The  Department  seeks 
comments  on  this  prop>osal  and  on  any 
related  matters  that  encompass  this 
concept. 

7.  What  is  Required  of  an  H-lB- 
dependent  (or  Willful  Violator) 
Employer  Which  Seeks  Information 
About  Displacement  or  Potential 
Displacement  of  U.S.  Workers  at  a 
Second  Employer's  Worksite? 

The  ACWIA's  secondary 
displacement  prohibition  requires  that 
certain  H-lB  employers  (H-lB- 
dependent;  willful  violator)  not  place 
any  H-lB  woricer  at  another  employer's 
worksite  (to  work  imder  "indicia  of 
employment"  with  such  secondary 
employer),  "unless  the  [H-lB)  employer 
has  inquired  of  the  other  employer  as  to 
whether,  and  has  no  knowledge  tliat ... 
the  other  employer  has  not  displaced  or 
intends  to  displace  a  United  States 
worker  employed  by  the  other 
employer"  within  the  period  of  90  days 
before  and  96  days  after  the  H-lB 
worker's  placement  at  that  worksite. 
The  ACWIA  further  specifies  (in  the 
enforcement  and  penalties  provisions) 
that  the  H-lB  employer  may  be 
debarred  for  a  secondary  displacement 
"only  if  the  Secretary  of  Labor  found 
that  such  placing  employer ...  knew  or 
had  reason  to  know  of  such 
displacement  at  the  time  of  the 
placement  of  the  nonimmigrant  with  the 
other  employer."  The  language  and 
structiu«  of  these  provisions 
demonstrates  that  Congress  intended  fw 
the  H-lB  employer  to  take  proactive 
steps  to  ascertain  whether  placement  of 
H-lB  workers  would  correspond  with 
the  lay  off  of  similarly-employed  U.S. 
workers.  In  enacting  this  provision. 
Congress  clearly  intended  that  the 
employer  make  a  reasonable  inquiry  and 
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give  due  regard  to  available  information. 
Simply  making  a  pro  forma  inquiry 
would  not  ins  ilate  a  covered  employer 
from  liability  should  the  secondary 
employer  disf  lace  a  U.S.  worker  from  a 
similar  job  wh  ich  would  be  performed 
by  an  H-lB  w  arker. 

The  Departirent  recognizes  that  the 
ACVVIA  obligation  concerning 
"secondary  displacement"  could  easily 
be  subverted  i" a  placing  H-lB  employer 
were  merely  t( »  make  a  pro  forma 
inquiry  and  rely  on  a  pro  forma  reply. 
Thus,  in  order  to  assure  that  the 
purposes  of  th  b  statute  are  achieved,  the 
Department  proposes  to  develop  a 
regulatory  proi^ision  to  require  that  the 
H-lB  employer  make  a  reasonable 
minimal  effort  to  inquire  about  potential 
secondary  dis]  )lacement.  The 
Department  b(  lieves  that  a  covered  H- 
IB  employer  rtiay  demonstrate  such 
effort  through  a  variety  of  methods  that 
include,  but  aie  not  limited  to,  the 
following: 

•  Securing  I  md  retaining  a  written 
assurance  from  the  secondary  employer 
that  it  has  not  and  does  not  intend  to 
displace  a  similarly-employed  U.S. 
worker  within  the  period  90  days  before 
and  90  days  al  ter  the  placement  of  an 
H-lB  worker  lit  the  work  site;  or 

•  Preparing  and  retaining  a  note  to 
the  file,  prepai«d  at  the  same  time  or 
promptly  aften  receiving  the  secondary 
employer's  on  1  statement  (including  the 
substance  of  tlie  conversation,  the  date 
of  the  communication,  and  the  names  of 
the  individual;  involved)  that  the 
secondary  emj  iloyer  has  not  and  does 
not  intend  to  ( isplace  a  similarly- 
employed  U.S  worker  within  the  period 
90  days  before  and  90  days  after  the 
placement  of  an  H-lB  worker  at  the 
work  site;  or 

•  Including  a  secondary  displacement 
clause  in  the  contract  between  the  H-lB 
employer  and  the  secondary  employer, 
whereby  the  secondary  employer  would 
agree  that  it  ht  s  not  and  will  not 
displace  similiirly-employed  U.S. 
workers  at  the  work  site  at  any  time 
within  the  per  od  90  days  before  and  90 
days  after  the  )lacement  of  an  H-lB 
worker. 

Further,  evei  with  such  assurance,  a 
placing  H-lB  jmployer  should  not  be 
able  to  ignore  pther  information  that 
comes  to  its  attention — such  as 
newspaper  rep  orts  of  relevant  lay-offs 
by  the  secondary  employer — if  such 
information  becomes  available  before  its 
placement  of  I  [-IB  workers  with  that 
other  employer.  Under  such 
circumstances  the  employer  would  be 
expected  to  ref:ontact  the  secondary 
employer  and  deceive  credible 
assurances  that  no  lay  offs  are  planned 


or  have  occurred  in  the  applicable  time 
frame. 

The  Department  seeks  comments  on 
the  methods  described  above,  and  any 
other  methods  for  demonstrating  that  a 
placing  employer  has  made  a  reasonable 
inquiry  concerning  potential  secondary 
displacement  of  U.S.  workers. 

8.  What  Documentation  Will  be 
Required  of  Employers  About  ACWIA's 
Non-Displacement  Provisions? 

The  ACWLA  prohibits  the  small 
affected  class  of  H-lB  employers — H- 
iB-dependent  or  willful  violators — from 
hiring  H-lB  workers  if  their  doing  so 
would  displace  similar  U.S.  workers 
from  an  essentially  equivalent  job  in  the 
same  area  of  employment.  The  employer 
will  not  be  considered  to  have  displaced 
the  U.S.  worker  if  that  worker  left 
voluntarily,  was  dismissed  for  a  valid 
reason,  or  turned  down  the  employer's 
offer  of  a  similar  employment 
opportunity  with  equivalent  or  higher 
compensation  and  benefits  (as 
previously  discussed). 

The  Department  proposes  to  require 
that  covered  H-lB  employers  retain 
certain  documentation  with  respect  to 
each  U.S.  worker  in  the  same  locality 
and  same  occupation  as  any  H-lB 
nonimmigrants  hired,  and  who  left  its 
employ  in  the  period  90  days  before  or 
after  the  employer's  petition  for  the  H- 
IB  worker(s).  In  addition,  because  an 
employer  generally  takes  action  to 
effectuate  a  layoff  at  a  point  before  a 
worker's  employment  terminates,  such 
documentation  would  be  required  for 
any  such  employee  for  whom  the 
employer  has  taken  any  action  during 
the  period  90  days  before  or  after  the 
petition  to  cause  the  employee's 
termination  (e.g.,  a  notice  of  future 
termination  of  the  employee's  job).  For 
all  such  employees,  the  Department 
proposes  that  covered  H-lB  employers 
maintain  the  name,  last-known  mailing 
address,  occupational  title  and  job 
description,  as  well  as  any 
documentation  concerning  the 
employee's  experience  and 
qualifications,  and  principal 
assigiunents.  In  addition,  the 
Department  proposes  that  the  employer 
maintain  copies  of  all  documents 
concerning  the  departure  of  such 
employees,  such  as  notification  by  the 
employer  of  termination  of  employment 
prepared  by  the  employer  or  the 
employee  and  any  responses  thereto, 
evaluations  of  the  employee's  job 
performance,  etc.  Finally,  the  employer 
would  be  required  to  retain  copies  of  the 
terms  of  any  offers  of  similar 
employment  to  such  U.S.  workers  and 
the  employee's  response  thereto. 
Because  EECX:  regulations  (29  CFR 


1602.14)  currently  require  retention  of 
all  personnel  or  employment  records, 
the  Department  does  not  believe  that 
this  requirement  in  the  H-lB  regulation 
would  impose  any  new  burden  on 
ernployers. 

The  Department  seeks  comments  on 
this  proposed  regulation,  and  on  any 
related  matters. 

E.  What  Requirements  Does  the  ACWIA 
Impose  Regarding  Recruitment  of  U.S. 
Workers,  and  Which  Employers  are 
Subject  to  Those  Requirements? 

The  ACWIA  requires  that  an  H-lB- 
dependent  employer  (or  employer  found 
by  DOL  to  have  committed  willful  H-lB 
violations  within  a  5-year  period)  take 
"good  faith  steps  to  recruit,  in  the 
United  States  using  procedures  that 
meet  industry-wide  standards  and 
offering  compensation  that  is  at  least  as 
great  as  that  required  to  be  offered  to  H- 
IB  nonimmigrants  .  .  .,  United  States 
workers  for  the  job  for  which  the 
nonimmigrant  or  nonimmigrants  is  or 
are  sought."  The  Department  is  charged 
with  enforcing  this  obligation,  while  the 
Attorney  General  administers  a  special 
arbitration  process  to  address 
complaints  regarding  an  H-lB 
employer's  companion  obligation  to 
"offer  the  job  to  any  United  States 
worker  who  applies  and  is  equally  or 
better  qualified  for  the  job  for  which  the 
nonimmigrant  or  nonimmigrants  is  or 
are  sought."  The  ACWIA  further 
provides  that  "(njothing  in 
subparagraph  (G)  [this  new  attestation 
element  on  recruitment]  shall  be 
construed  to  prohibit  an  employer  from 
using  legitimate  selection  criteria 
relevant  to  the  job  that  are  normal  or 
customary  to  the  type  of  job  involved, 
so  long  as  such  criteria  are  not  applied 
in  a  discriminatory  manner."  An  H-lB 
employer  is  not  subject  to  these 
recruitment  requirements  if  its  labor 
condition  application  involves  only 
"exempt"  H-lB  workers,  or  if  the  H-lB 
worker  has  "extraordinary  ability,"  or  is 
an  "outstanding  professor  or  researcher" 
or  a  "multinational  manager  or 
executive,"  as  defined  in  section 
203(b)(l)oftheINA. 

It  should  be  noted  that  the  statutory 
attestation  language  requires  the 
employer  to  affirm  the  statement  that, 
"prior  to  filing  the  application — [the 
employer]  has  taken  good  faith  steps  to 
recruit.  .  ."  This  language  appears  to  be 
based  on  the  presumption  that 
employers  file  LCAs  for  individual 
workers  at  the  time  the  need  for  that 
worker  arises.  In  fact,  however, 
employers  may  and  often  do  file  one 
LCA  for  many  workers  and  use  that  LCA 
into  the  future  in  support  of  H-lB 
petitions  filed  when  the  actual 
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employment  need  does  arise.  For 
example,  an  LCA  filed  for  100  computer 
programmers  may  be  used  up  to  100 
times  over  a  period  of  months  or  even 
years  (through  the  three  year  validity 
period)  in  support  of  separate  petitions 
for  individual  workeis. 

Given  this  common  practice  by 
employers,  it  is  not  reasonable  to 
assiune  Congressional  intent  to  require 
a  separate  LCA  for  each  worker, 
particularly  in  light  of  the  existing 
regulatory  provision  allowing  the  listing 
of  multiple  positions  and  work  locations 
on  a  single  application,  which  was  not 
altered  by  ACWIA.  At  the  same  time,  it 
is  not  reasonable  to  assume  that 
Congress  expects  employers  using  the 
H-lB  program  (in  this  case,  only  H-lB- 
dependent  employers  and  willful 
violators)  to  be  able  to  attest — on  the 
LCA  filing  date — that  they  have  already 
recruited  in  good  faith  in  the  U.S.  for 
every  job  for  which  they  may  wish  to 
petition  for  H-lB  woricers  over  the 
three-year  life  of  the  LCA,  and  further, 
that  they  already  have  offered  that  job 
to  every  equally  or  better  qualified  U.S. 
worker  who  applies.  As  a  practical 
matter,  it  would  be  virtually  impossible 
for  employers  to  be  able  to  conduct  such 
recruitment,  since  they  have  not  yet 
identified  every  job  opportunity  which 
might  arise  at  some  point  in  the  LCA's 
three-year  validity  period,  for  which  the 
employer  might  wish  to  file  an  H-lB 
petition  for  an  H-lB  worker.  In  this 
context,  the  Department  believes  that 
the  "good  faith  recruitment"  attestation 
must  be  read,  interpreted  and  applied  to 
mean  that  the  employer  promises — and  , 
agrees  to  be  held  accountable — that  it 
has  or  will  recruit  vrith  respect  to  any 
job  opportunity  for  which  the 
application  is  used,  whether  that 
recruitment  occurs  before  or  after  the 
application  is  filed  (if  the  application  is 
to  be  used  in  support  of  nuiltiple 
petitions  for  future  workers).  The 
Department  invites  comments  on  this 
approach  and  any  alternative 
suggestions  for  how  to  appropriately 
balance  employers'  practices  under  the 
program  with  Aeir  good  faith 
recruitment  obligations  in  the  context  of 
the  statutory  language  on  this  labor 
condition  statement. 

The  Department  recognizes  that  the 
ACWL\  requirements  for  a  small  sub-set 
of  H-lB  employers  to  recruit  U.S. 
workers  present  several  points  on  which 
views  might  differ.  Therefore,  the 
Department  proposes  a  regulation 
addressing  the  following  matters  and 
seeks  comments  on  all  of  these  points, 
as  well  as  on  any  other  related  matters. 


1.  How  are  "Industry-wide  Standards" 
for  Recruitment  to  be  Identified? 

The  benchmark  for  minimal  U.S. 
worker  recruitment  under  the  ACWIA  is 
"industry-wride"  procedures.  This 
provision  allows  employers  to  use 
normal  recruiting  practices  which  are 
common  among  similar  employers  in 
their  industry  in  the  United  States  (even 
though,  in  some  cases  at  least,  these 
have  been  demonstrably  unsuccessful 
by  virtue  of  the  employer  seeking  access 
to  foreign  labor  markets).  The  statute 
does  not  require  employers  to  comply 
with  any  specific  recruitment  regimen 
or  practice,  nor  does  the  Department 
believe  it  is  authorized  to  prescribe  any 
explicit  regimen.  In  this  regard,  the 
Etepartment  is  of  the  view  that  the  H- 
iB-dependent  employer  should  look,  in 
particular,  to  those  recruitment 
strategies  by  which  employers  in  an 
industry  have  successfully  recruited 
U.S.  workers;  through  this  rulemaking 
proposal,  the  Department  solicits  and 
will  consider  the  views  of  major 
industry  associations,  employee 
organizations,  and  other  interest  groups 
concerning  successful  recruitment 
practices  and  strategies. 

The  Department  is  considering  a 
number  of  options  regarding  the  type  or 
level  of  recruitment  necessary,  ranging 
from  prescribing  specific  required 
recruitment  efforts  to  simply  allowing 
employers  to  pursue  what  they  perceive 
to  be  industry  standard  procedures. 

There  are  a  number  oi  recognized 
methods  for  successfully  soliciting  U.S. 
worker  applicants,  including: 
advertising  in  general  distribution 
publications,  trade  or  professional 
journals,  or  special  interest  (e.g.,  ethnic- 
oriented)  publications;  America's  Job 
Bank  or  other  Internet  sites  advertising 
job  vacancies;  outreach  to  trade  or 
professional  associations;  use  of  public 
and/or  private  employment  agencies, 
referral  agencies,  or  "headhunters;" 
outreach  to  colleges,  universities, 
commimity/junior  colleges  and 
business/trade  schools;  job  fairs;  contact 
with  labor  unions;  and  recruitment, 
development  or  promotion  from  within 
an  employer's  organization  (or  its 
competitors),  including  workers  who 
may  have  been  displaced  from  similar 
jobs.  The  Department's  expectation  is 
that  good  faith  recruitment  will 
ordinarily  involve  several  of  these 
methods  of  solicitation,  both  passive 
(where  potential  applicants  find  their 
way  to  an  employer's  job 
announcements,  such  as  to 
advertisements  in  publications  and  the 
Internet)  and  active  (where  the 
employer  takes  proactive  steps  to 
identify  and  get  information  about  it's 


job  openings  into  the  hands  of  potential 
applicants,  such  as  through  job  fairs, 
outreach  at  universities,  use  of 
"headhunters,"  and  providing  training 
to  incumbent  employees  in  the 
eniployer's  organization). 

The  Department  is  considering 
whether  the  regulation  should  recognize 
that  if  an  employer  uses  at  least  three  of 
these  recognized  solicitation  tools  (at 
least  one  or  two  of  which  are  active),  it 
will  be  presumed  to  meet  the  "good 
faith"  standard  in  this  regard.  This 
approach  would,  in  effect,  create  a 
presumption  for  employers  which  do 
not  vidsh  to  demonstrate  industry 
practice  for  recruitment.  An  employer 
which  did  not  use  at  least  three  of  these 
approaches  could  still  demonstrate  its 
"good  faith"  by  showing  that  its 
recruitment  methods  comport  with  the 
industry  norm,  as  discussed  below. 
However,  the  Department  believes  that 
good  faith  recruitment  must,  at  a 
minimum,  involve  solicitation  efforts 
which  include  advertising  in  relevant 
and  appropriate  print  media  or  the 
Internet  (where  common  in  the 
industry),  in  publications  and  at 
facilities  commonly  used  by  the 
industry  {e.g.,  higher  education 
institutions),  as  well  as  solicitation  of 
U.S.  workers  within  the  employer's 
organization.  Of  course,  an  employer 
would  have  to  use  good  faith  in  the 
recruitment  conducted.  For  example,  an 
employer  would  be  expected  to 
advertise  for  a  reasonable  period  of 
time,  and  would  be  expected  to  do  so 
in  those  publications  and  to  attend 
those  job  fairs  which  would  ordinarily 
be  read  or  attended  by  the  types  of 
workers  being  recruited.  The 
Department  seeks  comments  as  to 
whether  this  approach  offers  an 
effective  means  of  implementing  the 
Act's  objectives,  including  specifically 
whether  such  a  presumption  should  be 
established  and,  if  so,  whether  it  should 
involve  at  least  three  recognized 
solicitation  tools  or  some  other  number. 

The  Department  considers  it 
important  that  there  be  a  general 
recognition  that  good  faith  recruitment 
must  involve  some  active  methods  of 
solicitation,  rather  than  just  passive 
methods  such  as  posting  job 
announcements  at  the  employer's  work 
site(s)  or  on  its  Internet  web  page.  The 
Department's  view  is  that  "industry- 
wide standards"  do  not  mean  the  lowest 
common  denominator — i.e.,  the 
minimum  recruitment  or  least  effective 
methods  in  attracting  U.S.  workers  used 
by  companies  in  an  industry.  Rather, 
solicitation  must  be  at  a  level  and 
through  methods  and  media  which  are 
normal,  common  or  prevailing  in  an 
industry — the  "standard" — including  at 
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least  the  mediiim  most  prevalently  used 
in  the  industry  and  employing  those 
strategies  that  pave  been  shown  to  be 
successfully  used  by  employers  in  an 
industry  to  recruit  U.S.  workers. 

The  Department  believes  that,  as  a 
general  matter;  the  statutory  intent  of 
the  recruitmetit  attestation  is  best 
effectuated  if  Employers  are  required  to 
utilize  the  rec^itment  methods  of  the 
set  of  employers  which  primarily 
compete  for  the  same  types  of  workers 
.  as  those  who  ire  the  subjects  of  the  H- 
IB  petitions  to  be  filed  pursuant  to  the 
LCA.  For  exai^ple,  a  hospital, 
university,  or  Computer  software 
development  ^rm  would  be  required  to 
use  the  standards  utilized  by  the  health 
care,  academic,  or  information 
technology  industries,  respectively,  in 
hiring  worker^  in  the  occupations  in 
question.  Similarly,  a  staffing  firm, 
which  places  its  workers  at  job  sites  of 
other  employers,  would  be  required  to 
utilize  the  standards  of  the  industry 
which  primarily  employs  such 
workers — e.g.  jthe  health  care  industry, 
if  the  staffing  firm  is  placing  physical 
therapists  (whether  in  hospitals,  nursing 
homes,  or  private  homes);  or  the 
information  tephnology  industry,  if  the 
staffing  firm  i$  placing  computer 
programmers,  Software  engineers,  or 
other  such  wof-kers.  These  firms  are 
competing  forjthe  same  kind  of  workers 
and  the  "industry  standard"  should 
recognize  that  fact  and  not  reward  lack 
of  success  in  attracting  U.S.  workers  by 
some  sectors  df  an  industry. 

The  Departiiient  seeks  comments  on 
this  proposed  Regulation  and  on  any 
other  related  rtiatters,  including  any 
possible  alternative  regulatory  standards 
and  their  contents  and  consequences. 

2.  What  Constitute  "Good  Faith  Steps" 
in  Recruitmenjt? 

The  essential  requirement  for  good 
faith  recruitment,  as  mandated  by  the 
ACWIA,  is  th^  employers  maintain  a 
fair  and  level  playing  field  for  all 
applicants  ana  be  able  to  show  that  they 
have  not  skewed  their  recruitment 
process  against  U.S.  workers.  The 
Department  believes  that  "good  faith" 
recruitment  dees  not  involve  only  the 
steps  taken  to  communicate/advertise 
job  openings  and  solicit  applications 
(ending  upon  ihe  employer's  receipt  of 
the  applicatiotis),  but  also  encompasses 
pre-selection  treatment  of  the 
applicants.  The  level  playing  field  for 
U.S.  applicants  mandated  by  the 
ACWIA  cannot  be  guaranteed  if  only 
those  steps  taken  to  find  potential 
applicants  anq  solicit  applications  are 
considered;  thje  pre-selection  treatment 
of  applicants  must  also  be  considered  if 
good  faith  is  to  be  assured.  For  example, 


an  application  screening  process 
tailored  to  favor  H-lB  workers  and 
bypass  U.S.  applicants  would  represent 
as  much  a  violation  of  the  good  faith 
recruitment  requirement  as  a  failure  to 
seek  U.S.  applicants  in  the  first  place. 

The  Department  does  not  propose  any 
specific  regimen  or  practice  for  pre- 
selection treatment  of  applications  and 
applicants.  However,  in  circumstances 
where  H-lB  employers  are 
demonstrably  unsuccessful  (or  less 
successful  than  their  competitors)  in 
hiring  U.S.  workers,  the  Department 
intends  to  scrutinize  the  recruitment 
process,  including  pre-selection 
treatment,  to  insure  that  U.S.  workers 
are  given  a  fair  chance  for  consideration 
for  a  job,  rather  than  being  ignored  or 
rejected  through  some  tailored  screening 
process  based  on  an  employer's 
preferences  or  prejudices  with  respect  to 
the  make  up  of  its  workforce.  Examples 
of  such  processes  could  include  a 
practice  of  interviewing  H-lB 
applicants  but  not  U.S.  applicants  with 
equivalent  qualifications,  or  assigning 
different  staff  to  the  screening  or 
interviewing  of  H-lB  and  U.S. 
applicants. 

The  Department  solicits  comments  on 
this  issue  and  the  relevance  of  these 
examples  in  identifying  less  than  "good 
faith"  recruitment,  and  the  existence  of 
any  other  practices  with  a  similar  design 
or  impact. 

The  Department  is  of  the  view  that — 
as  a  practical  matter — there  may  be  little 
reason  to  examine  the  particulars  of  an 
employer's  recruitment  efforts  if  the 
results  of  those  efforts  amply 
demonstrate  the  employer's  good  faith 
in  employing  U.S.  workers.  Thus,  the 
Department  is  considering  whether  to 
craft  a  presumption  of  good  faith 
recruitment  based  on  an  employer's 
hiring  of  a  significant  number  of  U.S. 
workers  and,  thereby,  accomplishing  a 
significant  reduction  in  the  ratio  of  H- 
IB  workers  to  U.S.  workers  in  the 
employer's  workforce.  Of  course,  such  a 
presumption  would  not  affect  an 
individual  worker's  claim  that  he/she 
was  discriminated  against  in 
recruitment  or  otherwise,  or  an 
individual  U.S.  worker's  complaint  that 
he/she  was  equally  or  better  qualified 
than  an  H-lB  worker  and  was  not  given 
an  offer  of  employment  (a  matter  which 
is  under  the  jurisdiction  of  the 
Department  of  Justice).  The  Department 
seeks  comments  on  the  possibility,  the 
contents,  and  the  consequences  of  such 
a  presumption. 

The  Department's  regulation  will 
include  notification  of  its  intention  to 
refer  any  potential  violations  of  U.S. 
discrimination  statutes  revealed  through 


this  scrutiny  to  the  appropriate 
enforcement  agency. 

In  addition,  the  Department's 
regulation  will  inform  employers  that 
the  assessment  of  "good  faith" 
recruitment  will  be  based  on  the  whole 
recruitment  process,  but  will  not 
include  an  examination  or  "second 
guessing"  of  the  work-related  screening 
criteria  or  the  hiring  decision(s)  with 
regard  to  any  particular  applicant(s)  (a 
matter  specifically  assigned  by  the 
ACWIA  to  the  Attorney  General's 
procedures). 

The  Department  seeks  comments  on 
this  proposed  regulation  and  on  any 
other  related  matters. 

3.  How  are  "Legitimate  Selection 
Criteria  Relevant  to  the  Job  That  are 
Normal  or  Customary  to  the  Type  of  Job 
Involved"  to  be  Identified  and 
Documented? 

In  conducting  the  ACWIA-mandated 
"good  faith"  recruitment  of  U.S. 
workers,  an  affected  H-lB  employer  is 
specifically  authorized  to  apply 
"legitimate  selection  criteria  relevant  to 
the  job  that  are  normal  or  customary  to 
the  type  of  job  involved."  This  statutory 
standard,  thus,  has  several  parts.  The 
criteria  must  be  legitimate,  which  would 
exclude  any  criteria  which  would,  in 
themselves,  be  violative  of  any 
applicable  laws  (e.g.,  age,  sex,  race).  The 
criteria  must  be  relevant  to  the  job, 
which  would  require  a  nexus  between 
the  criteria  and  the  job's  duties  and 
responsibilities.  And  the  criteria  must 
be  normal  or  customary  to  the  type  of 
job  involved,  which  would  be  based  on 
the  practices  and  expectations  of  the 
industry  rather  than  on  the  preferences 
"of  a  particular  employer.  The 
Department  considers  that  this 
requirement  would  be  satisfied,  for 
example,  if  the  employer  uses  criteria 
taken  from  the  North  American 
Industrial  Classification  System 
(NAICS)  being  developed  to  replace  the 
Standardized  Occupational 
Classifications.  With  regard  to  selection 
standards,  the  language  and  purpose  of 
the  statute  mandate  that  the  employer  is 
not  to  impose  spurious  hiring  criteria 
that  discriminate  against  U.S.  applicants 
in  favor  of  H-lB  workers;  such 
employer  actions  would  subvert  the 
obligation  to  hire  an  "equally  or  better 
qualified"  U.S.  worker.  (See  Cong.  Rec. 
E2324,  Nov.  12,  1998;  Cong.  Rec. 
S12751,  Oct.  21,  1998). 

In  evaluating  an  employer's  "good 
faith"  recruitment  in  the  pre-selection 
treatment  of  applicants  and 
applications,  the  Department  will  limit 
its  scrutiny  of  screening  criteria  (as 
opposed  to  processes)  to  those  factors 
set  forth  in  the  law. 
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The  Department  is  proposing  a 
regulatory  provision  which  informs  the 
employer  of  these  standards  for 
acceptable  hiring  criteria.  The 
Department  seeks  comments  on  this 
proposal  and  on  any  other  related 
matters. 

4.  What  Actions  Would  Constitute  a 
Prohibited  "Discriminatory  Manner"  of 
Recruitment? 

In  prohibiting  the  employer's 
application  of  otherwise-legitimate 
hiring  criteria  "in  a  discriminatory 
manner,"  the  ACWIA  mandates  that  the 
employer  conduct  recruitment  on  a  fair 
and  level  playing  Held  for  all  applicants 
without  skewing  the  recruitment 
process  against  U.S.  workers.  Obviously, 
the  use  of  hiring  criteria  prohibited  by 
any  applicable  discrimination  law  (e.g., 
sex,  race,  age,  national  origin)  would 
constitute  a  prohibited  "discriminatory" 
recruitment.  The  Department  is 
proposing  a  regulatory  provision  which 
will  inform  the  employer  of  these  basic 
standards,  and  that  solicitation  and  pre- 
selection screening  processes  or  criteria 
that  are  applied  in  a  disparate  manner — 
either  between  foreign  and  U.S. 
workers,  or  for  those  jobs  where  H-lB 
workers  are  involved  (as  opposed  to 
those  where  they  are  not  involved) — 
shall  constitute  discriminatory 
recruitment.  Employers  will  also  be 
alerted  to  the  Department's  compliance 
with  the  Congressional  intent  that 
"[e]mployers  who  consistently  fail  to 
find  U.S.  workers  to  fill  positions 
should  receive  the  Department's  special 
attention  in  this  context  of  'good  faith' 
recruitment"  [See  Cong.  Rec.  E2325, 
Nov.  12, 1998). 

The  Department  seeks  comments  on 
this  proposed  regulation  and  on  any 
other  related  matters. 

5.  What  Documentation  Would  be 
Required  of  Employers? 

In  order  for  an  employer  to 
demonstrate  that  it  has  engaged  in  good 
faith  recruitment  of  U.S.  workers  in 
accordance  with  industry-wide 
standards,  and  that  the  compensation 
offered  is  at  least  as  great  as  that  oR'ered 
to  H-lB  nonimmigrants,  an  employer 
will  be  required  to  maintain  certain 
documentation.  The  Department 
believes  that  it  should  not  be  necessary 
for  the  employer  to  retetin  actual  copies 
of  advertisements,  etc.,  provided  that  it 
maintains  documentation  of  the 
recruiting  methods  used,  including  the 
places  and  dates  of  the  advertisements 
and  postings  or  other  recruitment 
methods  used,  the  content  of  the 
advertisements  and  postings,  and  the 
compensation  terms  (if  such  are  not 
included  in  the  content  of  the 


advertisements  and  postings).  In 
addition,  the  Department  proposes  that 
the  employer's  public  disclosure  file 
contain  information  summarizing  the 
principal  recruitment  methods  used  and 
the  time  frame  in  which  such 
recruitment  was  conducted. 

The  Department  requests  comments 
on  how  employers  can  and  should 
determine  industry-wide  standards,  for 
example,  by  obtaining  credible  evidence 
such  as  trade  organization  surveys, 
studies  by  consultative  groups,  or  a 
statement  from  a  trade  organization 
regarding  the  industry  norm(s).  The 
Department  also  seeks  comments  on 
how  to  make  the  employer's 
determination  available  for  public 
disclosure  to  U.S.  workers  and  others. 

In  order  to  ensure  that  good  faith 
recruitment  was  conducted,  the 
Department  proposes  that  employers 
retain  any  documentation  they  have 
received  or  prepared  concerning  the 
consideration  of  applications  by  U.S. 
workers,  such  as  copies  of  applications 
and/or  related  documents,  test  papers, 
rating  forms,  records  regarding 
interviews,  job  offers,  etc.  As  discussed 
above  with  regard  to  documentation  on 
the  non-displacement  attestation 
element  [see  item  D.8),  the  EEOC 
regulations  already  require  that 
employers  retain  all  personnel  or 
employment  records,  and  the 
Department  therefore  believes  that  this 
requirement  in  the  H-lB  regulation 
would  create  no  new  obligation  for 
enriployers. 

The  Department  seeks  comments  on 
this  proposed  regulation  and  on  any 
other  related  matters,  including  any 
possible  alternative  recordkeeping 
requirements. 

F.  What  is  Required  for  "Electronic 
Posting"  of  Notice  to  Employees  of  the 
Employer's  Intention  to  Employ  H-lB 
Nonimmigrants? 

The  ACWIA  modified  the  existing 
statutory  requirement  for  worksite 
posting  of  notices  (where  there  is  no 
collective  bargaining  representative),  to 
permit  an  H-lB  employer  to  use 
electronic  communication  as  an 
alternative  to  posting  "hard  copy" 
notices  in  conspicuous  locations  at  the 
place  of  employment.  In  providing  this 
alternative  method  for  notification  to 
affected  workers.  Congress  in  no  way 
indicated  an  intention  to  reduce  the 
effectiveness  of  the  notice  requirement 
which  has  been  an  element  of  the  H-lB 
program  from  its  inception.  Thus,  the 
ACWIA  provision  must  be  understood 
to  mean  that  the  electronically  posted 
notices  are  readily  available  to  the 
affected  workers.  An  employer  may 
accomplish  this  by  any  means  it 


ordinarily  uses  to  communicate  with  its 
workers  about  job  vacancies  or 
promotion  opportunities,  including 
through  its  "home  page"  or  "electronic 
bulletin  board"  to  employees  who  have, 
as  a  practical  matter,  direct  access  to  the 
home  page  or  electronic  bulletin  board; 
or  through  E-Mail  or  an  actively 
circulated  electronic  message  such  as 
the  employer's  newsletter.  Where 
employees  are  not  on  the  "intranet" 
which  provides  direct  access  to  ihe 
home  page  or  other  electronic  site  but 
do  have  computer  access  readily 
available,  the  employer  may  provide 
notice  to  such  workers  by  direct 
electronic  communication  such  as  E- 
Mail.  If  the  employees  lack  such 
electronic  access,  notification  may  by 
provided  by  physical  ("hard  copy") 
posting  at  the  worksite. 

The  Department  proposes  regulatory 
language  to  convey  this  requirement,  in 
a  revision  of  the  regulation  on  worksite 
notices  [see  item  0.5,  below,  concerning 
republication  for  further  comments). 
The  Department  seeks  comments  on  this 
proposal,  as  well  as  on  any  alternative 
standard  and  its  possible  consequences 
for  affected  workers. 

G.  What  Does  the  ACWIA  Require  of 
Employers  Regarding  Benefits  to  H-lB 
Nonimmigran  ts  ? 

The  ACWIA  has  added  to  the  H-lB 
statute  an  express  statement  of  the 
inherent  obligation  of  all  H-lB 
employers,  under  the  first  attestation 
element  on  wages  and  working 
conditions,  "to  offer  to  an  H-lB 
nonimmigrant,  during  the 
nonimmigrant's  period  of  authorized 
employment,  benefits  and  eligibility  for 
benefits  (including  the  opportunity  to 
participate  in  health,  life,  disability,  and 
other  insurance  plans;  the  opportunity 
to  participate  in  retirement  and  savings 
plans;  and  cash  bonuses  and  non-cash 
compensation,  such  as  stock  options 
(whether  or  not  based  on  performance) 
on  the  same  basis,  and  in  accordance 
with  the  same  criteria,  as  the  employer 
offers  to  United  States  workers."  The 
Department  proposes  regulatory 
provisions  that  implement  this 
obligation  regarding  benefits.  The 
Department  seeks  comments  on  the 
following  and  related  matters. 

1.  What  Does  "Same  Basis  and  *  *  • 
Same  Criteria"  Mean  With  Respect  to  an 
Employer's  Treatment  of  U.S.  Workers 
and  H-lB  Workers  With  Regard  to 
Benefits? 

In  enacting  an  explicit  statement  of  an 
employer's  obligation  to  offer  the  H-lB 
worker  benefits  "on  the  same  basis,  and 
in  accordance  with  the  same  criteria,  as 
the  employer  offers  to  (United  States) 


646 


Federal  Register /Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Proposed  Rules 


workers,"  Cong^ss  emphasized  its 
intention  that  \ke  wages  and  working 
conditions  of  uls.  workers  not  be 
adversely  affected  through  the 
employment  of  H-lB  workers  at  wages 
and  fringe  benefit  levels  less  than  those 
provided  to  U.q-  workers.  It  is  the 
Department's  view  that  an  employer's 
obligation  to  provide  benefits  to  workers 
"on  the  same  b^sis,  and  in  accordance 
wi\h  the  same  qriteria,  as  the  employers 
offers  to  [U.S.]  Workers"  requires  that  an 
employer  offer  to  its  H-lB  workers  the 
same  benefit  package  as  is  offered  to 
U.S.  employee4  and  on  the  same  basis 
as  it  is  offered  t^  U.S.  workers.  In  other 
words,  an  emplbyer  may  not  provide 
more  strict  eligibility  or  participation 
requirements  far  H-lB  workers.  Of 
course,  the  benefits  actually  provided 
would  not  have  to  be  identical,  since, 
for  example,  on^  worker  might  choose 
family  health  insurance  coverage,  and 
another  individual  coverage,  and  yet 
another  might  c^ioose  not  to  have  health 
benefits  because  he  or  she  did  not  want 
to  pay  the  employee's  share  of  the 
premium  in  a  co-pay  package.  The 
compeirison  of  tne  "basis"  and  "criteria" 
should  take  into  account  the  categories 
or  types  of  workers  to  whom  the 
benefits  are  beiig  provided  [e.g.,  full- 
time  workers  cdm  pared  to  full-time 
workers;  professional  staff  compared  to 
professional  staff);  in  other  words,  the 
comparison  is  between  similarly- 
employed  workers.  The  Department  also 
seeks  comment$  as  to  whether  the 
"same  basis"  requirement  would  allow 
an  employer  to  provide  a  different,  but 
equivalent,  package  of  benefits.  The 
Department  recC>gnizes  that  determining 
the  equivalency  of  benefits  could  be 
quite  burdensome  for  both  employers 
and  the  Departitent — particularly  if  the 
test  were  a  qualitative  evaluation  of 
benefits,  as  distinguished  from  a 
comparison  of  t^e  cost  to  employers. 

The  Department  further  understands 
that  this  provision  would  allow  an 
employer  to  prc^vide  greater  or 
additional  benefits  to  H-lB  workers 
than  are  offered,  to  U.S.  workers — that, 
with  respect  to  H-lB  workers,  the 
requirement  seti  a  benefits  floor,  but  not 
a  ceiling.  This  aanstruction  of  the 
statutory  language  is  consistent  with  the 
ACWIA  directive  that  the  fringe  benefits 
obligation  is  imposed  under  attestation 
(1)(A),  which  embodies  the  concept  that 
the  prescribed  wages  and  working 
conditions  are  itiinimums  which  must 
be  afforded  the  H-lB  workers. 

The  Department  recognizes  that  an 
alternative  inteipretation  of  the  benefits 
standard  would]  interpret  the  ACWIA 
phrases  "same  basis"  and  "same 
criteria"  to  mean  literally  that  they 
require  the  same  (or  possibly 


equivalent)  treatment  of  similarly- 
situated  U.S.  and  H-lB  workers  with 
respect  to  benefits.  Such  an 
interpretation  would  not  permit  more 
favorable  treatment  to  either  U.S. 
workers  or  H-lB  nonimmigrants  with 
regard  to  benefits. 

The  Department  is  also  aware  that 
there  is  a  possibility  of  complications 
with  respect  to  the  "benefits" 
obligations  of  a  U.S.  employer  that  is 
pari  of  a  multinational  corporate 
operation,  particularly  where  an  H-lB 
worker  works  in  the  U.S.  for  only  a 
short  period  of  time.  The  Department 
recognizes  that  imder  these 
circumstances  it  may  not  be  practical  for 
the  U.S.  employer  to  provide  the  H-lB 
worker  with  exactly  the  same  benefits 
provided  to  its  U.S.  workers.  The 
Department  proposes  to  provide  that 
while  U.S.  employers  may  cooperate 
with  their  corporate  affiliate(s)  in  the  H- 
IB  worker's  home  country  with  regard 
to  payment  of  wages  and  maintenance 
of  benefits  (such  as  that  country's 
retirement  system),  the  U.S.  employer  is 
responsible  for  compliance  with  the 
ACWIA  requirements.  This  concern 
arises  where  a  foreign  affiliate  of  a 
petitioning  employer  is  involved  as  the 
agent  for  payment  of  wages  and 
provision  of  benefits  to  H-lB  workers. 
The  statutory  obligations  must  be  fully 
met  in  such  instances.  The  ultimate 
responsibility  for  all  employer 
obligations  imder  this  Act,  including  the 
provision  of  benefits  to  the  H-lB  worker 
at  least  equal  to  those  offered  its  U.S. 
workers,  must  lie  with  the  U.S. 
employer  which  brings  nonimmigrant 
workers  into  the  country.  Ultimately,  it 
is  the  U.S.  employer,  not  the  foreign 
subsidiary,  pledging  the  H-lB  worker  a 
benefit  package  like  that  of  its  U.S. 
workers.  The  Department  will  look  with 
particular  care  at  circumstances 
involving  a  foreign  subsidiary  where 
there  is  an  appearance  of  contrivance  to 
avoid  the  sponsoring  employer's 
obligation  to  provide  at  least  equal 
wages  and  benefits  to  H-lB  and  U.S. 
workers.  At  the  same  time,  the 
£)epartment  will  carefully  examine  the 
circumstances  in  such  cases  to  consider 
non-equivalent  but  nonetheless 
equitable  benefits,  including  in  light  of 
the  actual  length  of  stay  of  the  H-lB 
worker  in  the  U.S. 

Further,  the  Department  proposes  to 
modify  section  655.732  of  the  existing 
regulations  concerning  fringe  benefits 
pursuant  to  the  "working  conditions" 
attestation,  to  make  it  clear  that  an 
employer  must  provide  the  H-lB 
worker  at  least  the  fringe  benefits  and 
working  conditions  provided  to  the 
employer's  U.S.  workers.  This 
modification  would  make  it  clear  that 


the  requirement  that  the  employer 
provide  working  conditions  that  will 
not  adversely  affect  the  working 
conditions,  including  fringe  benefits,  of 
U.S.  workers  similarly  employed 
necessarily  requires  consideration  of 
similarly  employed  workers  in  the 
employer's  own  work  force,  as  well  as 
to  prevailing  conditions  in  the  area  of 
employment  in  some  circumstances. 

Finally,  the  Department  seeks 
comments  as  to  whether  the  Department 
should  define  "benefits"  writhin  the 
meaning  of  the  ACWIA  or  simply  give 
a  Ust  of  examples.  Although  "benefits" 
are  defined  in  various  programs  such  as 
the  Employee  Retirement  Income 
Security  Act  of  1974  and  the  Service 
Contract  Act,  the  Department  notes  that 
the  ACWIA  provision  on  "benefits" 
clearly  contemplates  the  inclusion  of 
various  forms  of  cash  and  non-cash 
compensation,  such  as  bonuses  and 
stock  options,  which  are  ordinarily 
considered  wages. 

The  Department  seeks  comments  on 
these  matters,  as  well  as  on  any  other 
related  matters. 

2.  How  will  Various  Benefits  be 
Evaluated,  and  What  Documentation 
Would  be  Required? 

The  new  statutory  language  mandates 
that  all  employers  of  H-lB 
nonimmigrants  offer  benefits  to  H-lB 
workers  "on  the  same  basis  and  in 
accordance  with  the  same  criteria"  as 
offered  to  similarly-employed  U.S. 
workers.  To  allow  the  Department  to 
determine  whether  this  statutory 
obUgation  has  been  met,  the  Depsirtment 
believes  it  will  be  necessary  at  a 
minimum  that  employers  retain  copies 
of  fringe  benefit  plans  and  summary 
plan  descriptions  provided  to  workers, 
including  all  rules  regarding  eligibility 
and  benefits,  evidence  of  what  benefits 
are  actually  provided  to  individual 
workers,  and  how  costs  are  shared 
between  employers  and  employees. 

As  discussed  above,  the  Department  is 
considering  whether  the  statute  will 
permit  H-lB  nonimmigrants  to  be 
provided  different  benefits  or  greater 
benefits,  such  as  through  an  affiliate  in 
their  home  coimtry.  If  different  benefits 
are  provided,  the  Department  believes 
an  employer  must  be  required  to  keep 
detailed  information  regarding  the 
benefits  provided  to  the  H-lB  worker 
and  information  to  demonstrate  the 
value  of  these  benefits,  as  well  as  the 
benefits  provided  to  U.S.  workers.  The 
Department  soUcits  suggestions 
regarding  exactly  what  records  would  be 
necessary  for  such  determinations. 

It  is  the  Department's  understanding 
that  these  records  are  currently  kept  for 
most  fringe  benefits,  pursuant  to  the. 
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requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  the  Internal  Revenue  Service. 

The  Department  seeks  comments  on 
this  proposal  and  any  related  matters. 

H.  What  Does  the  ACWIA  Require  of 
Employers  Regarding  Payment  of  Wages 
to  H-lB  Nonimmigrants  for 
"Nonproductive  Time"? 

In  response  to  concerns  and 
information  about  many  situations  in 
which  H-lB  workers  were  brought  for 
employment  in  the  United  States  but 
were  then  "benched"  in  a 
nonproductive  status  and  paid  little  or 
none  of  the  required  wages,  Congress 
enacted  an  explicit  requirement — 
consistent  with' the  Department's 
regulation — that  the  employer  pay 
wages  to  an  H-lB  worker  in 
"nonproductive  status"  in  certain 
circumstances.  This  obligation  is 
effective  "after  the  H-lB  worker  has 
entered  into  employment  with  the 
employer,"  but  otherwise  not  later  than 
30  days  after  the  worker's  date  of 
admission  into  the  U.S.  (if  entering  the 
country  pursuant  to  the  petition)  or  60 
days  after  the  date  the  worker  "becomes 
eligible  to  work  for  the  employer"  (if 
already  present  in  the  country  when  the 
petition  is  approved).  The  Department  is 
considering  whether  the  H-lB  worker 
"enters  into  employment"  when  he  first 
makes  himself  available  for  work,  such 
as,  for  example,  by  reporting  for 
orientation  or  training,  or  when  he 
actually  begins  receiving  orientation  or 
training  or  otherwise  performs  work  or 
comes  under  the  control  of  his 
employer.  Once  the  worker  "enters  into 
employment"  (or  after  the  30  or  60  day 
period  expires),  the  "benching"  rules 
apply.  Subject  to  the  qualifications 
discussed  below,  an  H-lB  worker  who 
is  already  present  in  the  U.S.  is 
considered  by  the  Department  to  be 
"eligible  to  work  for  the  employer"  (and 
thus  covered  by  the  "benching"  rules) 
upon  the  completion  of  the  visa 
issuance  process;  matters  such  as  the 
worker's  obtaining  a  State  license  would 
not  be  relevant  to  this  determination. 

In  a  nutshell,  the  "benching" 
provisions  forbid  an  employer  paying  an 
H-lB  worker  less  than  the  required 
wage  for  nonproductive  time,  except  in 
situations  where  the  nonproductive 
status  is  due  either  to  the  worker's  own 
initiative  or  to  circumstances  rendering 
the  worker  unable  to  work.  The 
Department's  enforcement  experience 
has  demonstrated  that  some  employers 
bring  H-lB  workers  into  this  country 
and  then,  for  a  variety  of  reasons, 
"bench"  the  workers  in  non-productive 
status  and  fail  to  pay  them  the  wages 
attested  on  the  LCA.  Most  frequently. 


such  "benching"  occurs  where  the 
employer  lacks  work  to  assign  to  the  H- 
IB  worker,  or  the  worker  is  engaged  in 
training  or  development  activities  (such 
as  orientation  in  the  employer's 
operations  or  studying  for  a  licensing 
exam).  It  is  entirely  appropriate — as 
Congress  recognized  in  the  ACWIA 
enactment — for  an  employer  to  be 
prohibited  from  evading  its  wage 
obligations  to  such  workers,  who  are 
under  the  employer's  control  and 
entitled  to  the  LCA-attested  wages.  The 
ACWIA  provisions  recognize,  however, 
that  the  employer  should  not  be  liable 
to  pay  wages  for  the  worker's  time 
which  is  nonproductive  for  reasons 
unattributable  to  the  employer,  such  as 
the  worker's  hospitalization  or 
requested  leave-of-absence  (consistent 
with  the  conditions  related  to  the  H-lB 
worker's  maintenance  of  legal  status  in 
the  U.S.). 

There  is  no  authorization  for  a        \ 
reduction  in  the  prescribed  wage  rate  for 
any  H-lB  worker  who  is  in 
nonproductive  status  due  to 
employment-related  conditions  such  as 
training,  lack  of  assigned  work,  lack  of 
a  license,  or  other  such  reasons.  The  H- 
IB  program  was  not  intended  and 
should  not  operate  to  provide  an  avenue 
for  nonimmigrants  to  enter  the  U.S.  and 
await  work  at  the  employer's  choice  or 
convenience.  Instead,  the  H-lB 
program's  purpose  is  to  enable 
employers  to  employ  fully-qualified 
nonimmigrants  for  whom  employment 
opportunities  currently  exist.  When  the 
H-lB  worker  is  "benched"  and  not 
being  paid  his/her  required  wages 
during  nonproductive  time,  the  worker 
is  not  permitted  to  be  employed  by  any 
other  employer  (indeed,  such 
employment  would  expose  both  the 
worker  and  the  other  employer  to  INS 
sanctions).  The  H-lB  worker  who  is 
"benched"  is  without  any  legal  means 
of  support  in  this  country.  Thus,  an  H- 
IB  worker  affected  by  a  temporary 
reduction  in  force  or  a  temporary  shut- 
down of  the  employer's  operations 
could  not  accept  any  other  employment 
(except  with  an  LCA -certified  employer 
who  files  a  petition  for  the  worker,  or 
with  another  employer  able  to  provide 
some  other  adjustment  of  the 
nonimmigrant's  status  under  the  INA). 
In  contrast,  U.S.  workers  in  a  reduction 
in  force  or  temporary  shut-down  would 
be  able  to  seek  employment  elsewhere 
and,  in  addition,  could  be  eligible  for 
Federal  programs  such  as  food  stamps. 
Aid  to  Families  with  Dependent 
Children,  and  other  similar  benefits  not 
available  to  the  H-lB  nonimmigrants. 
(See,  e.g.,  7  CFR  273.4;  45  CFR  233.50) 
Where  an  employer  does  not  have 


sufficient  work  for  the  H-lB  worker  to 
make  the  payment  of  his/her  required 
wages  feasible  or  advantageous  for  the 
employer,  such  employer  may,  at  any 
time,  terminate  the  employment  of  the 
H-lB  worker,  notify  the  INS,  pay  for  the 
worker's  return  to  his/her  country  of 
origin  as  required  by  Section  214(c)(5) 
of  the  INA  and  INS  regulations  at  8  CFR 
214.2(h)(4)(iii)(E)  (1995),  and  no  longer 
be  subject  to  the  H-lB  program's 
required  wage. 

In  all  particulars,  the  ACWIA 
provision  is  a  statutory  enactment  of  the 
Department's  current  regulation,  the 
enforcement  of  which  (along  with  some 
other  provisions)  was  enjoined  by  a 
district  court  on  Administrative 
Procedure  Act  procedural  grounds 
(National  Association  of  Manufacturers 
V  Reich,  No.  95-0715.  D.D.C.  July  22, 
1996).  The  Department  has  previously 
published  this  regulatory  provision  for 
notice  and  comment  (60  FR  55339,  Oct. 
31, 1995),  and  is  now  republishing  it  for 
further  comments.  The  Department 
encourages  commenters  to  review  the 
previous  Final  Rule  and  Notice  of 
Proposed  Rulemaking  (60  FR  4028  and 
60  FR  55339)  in  making  their 
submissions.  (See  item  O,  below.) 

The  Department  proposes  to  modify 
the  existing  regulation,  to  implement 
the  ACWLA  provision  and  to  require 
that  the  employer  pay  the  H-lB 
worker's  wages  when  the  worker  is  in 
nonproductive  status  due  to 
employment-related  reasons  such  as 
training  or  lack  of  assigned  work.  The 
regulation  does  not  require  payment  of 
such  wages  where  the  nonproductive 
status  is  due  to  reasons  unrelated  to 
employment  (such  as  the  worker's 
voluntary  request  and  convenience  or 
non-work-related  circumstances 
rendering  him/her  unable  to  work), 
unless  such  payment  is  required  by  INS 
as  a  condition  of  the  H-lB  workers' 
continued  maintenance  of  lawful  status 
in  the  United  States,  or  is  required  by 
some  other  statute,  such  as  the  Family 
and  Medical  Leave  Act.  Thus,  the 
required  wage  need  not  be  paid  to  the 
worker  who — on  his/her  own 
initiative — requests  "time  ofP'  to 
conduct  research  on  matters 
unconnected  to  his/her  employment,  or 
requests  a  delay  in  his/her  first  day  of 
work  in  order  to  have  an  opportunity  to 
tour  the  U.S.  before  undertaking  duties 
of  employment.  However,  the  employer 
would  not  be  relieved  of  the  wage 
obligation  to  H-lB  worker(s)  for  any 
required  leave  of  absence,  even  if  such 
leave  of  absence  includes  U.S.  workers. 
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/.  What  Special  Rule  Does  the  ACWIA 
Provide  for  Academic  Salaries? 

The  ACWIA  provision  on  "benching" 
has  a  special  rule  permitting  "a  school 
or  other  education  institution"  to  apply 
an  established  falary  practice  which 
might  result  in  bn  H-lB  worker  being  in 
an  ostensibly  "ynpaid"  status  for  some 
part  of  a  calendlar  year.  This  provision 
specifies  that  the  institution  is 
permitted  to  disburse  an  annual  salary 
over  fewer  than  12  months  if  two 
conditions  are  ^et: 

•  the  H-lB  \Vorker  agrees  to  the 
compressed  salary  payments  prior  to 
commencing  ei^iployment,  and 

•  the  salary  practice  does  not 
otherwise  causil  any  violation  of  the  H- 
IB  worker's  authorization  to  remain  in 
the  U.S. 

The  Department  understands  this 
provision  to  be  directed  to  the  common 
practice  by  which  colleges,  universities, 
and  other  educational  institutions 
disburse  faculty  salaries  over  a  nine-or 
ten-month  period,  with  no  salary 
payments  during  the  summer  or  some 
other  period  duiring  which  the  faculty 
member  may  b^  away  from  the 
institution,  which  INS  recognizes. 

The  Department  is  proposing 
regulatory  langviage  to  implement  this 
ACWIA  provisiion,  and  seeks  comments 
on  the  proposal  and  any  related  matters. 

/.  What  Action^  or  Circumstances 
Would  be  Prohibited  as  a  "Penalty"  on 
an  H-lB  Noninimigrant  Leaving  an 
Employer's  Embloyment? 

The  ACWIA  prohibits  an  employer 
from  "requir[ingl  an  H-lB 
nonimmigrant  to  pay  a  penalty  for 
ceasing  employment  with  the  employer 
prior  to  a  date  agreed  to  by  the 
nonimmigrant  ^nd  the  employer."  The 
Department  is  authorized  to  "determine 
whether  a  required  payment  is  a  penalty 
(and  not  liquidlted  damages)  pursuant 
to  relevant  State  law."  This  provision 
embodies  well-established  principles  in 
employment  contract  law.  Under  those 
principles,  Congress  sought  to  assure 
that  the  applic^ion  of  State  law  was 
determinative  (father  than  the 
Secretary's  independent  interpretation 
of  what  constitutes  "liquidated 
damages"  undejr  State  law)  so  that  non- 
punitive  payments,  serving  to 
compensate  an  employer  formatters 
such  as  the  loss  of  proprietary 
information,  wbuld  be  permissible  but 
that  pimitive  payments  would  not. 

The  Departmfent  proposes  a  regulation 
that  would  apprise  employers  and  H-lB 
workers  that  an  employer's  ability  to 
enforce  "agreeq  damage"  provisions  in 
a  contract  between  the  parties  is  limited. 
The  proposed  mle  would  require 


employers  to  obtain  a  State  court 
judgment  as  a  condition  for  seeking  to 
enforce  such  provisions  (i.e.,  an 
employer  may  not  obtain  such  recovery 
from  the  worker  without  a  State  court 
judgment).  In  the  Secretary's  view,  this 
best  effects  the  statutory  prohibition 
against  the  enforcement  of  penalties  by 
leaving  to  State  courts  the  resolution  of 
what  may  be  difficult  legal  questions.  In 
particular  cases,  for  example,  it  will  be 
necessary  to  determine  the  applicable 
State  law  to  apply,  requiring 
consideration  of,  among  other  factors: 
where  the  agreement  was  entered  into, 
and,  if  entered  into  in  another  country, 
whether  that  Nation's  laws  get  factored 
into  the  analysis;  whether  the  parties 
have  agreed  that  the  contract  will  be 
administered  in  accordance  with  the 
laws  of  a  particular  State  (and,  if  so, 
whether  it  is  appropriate  to  defer  to 
their  choice);  where  the  employee  was 
located  at  the  time  of  the  termination; 
and  where  the  employer  seeks  to 
enforce  the  provision.  The  regulation 
would  not  set  out  particular  guidelines, 
since  it  would  not  be  feasible  or 
appropriate  to  digest  the  law  of  all  the 
States  in  this  rule. 

In  proposing  this  approach,  the 
Department  considered  the  alternative 
of  establishing  a  procedure  by  which  the 
Department  would  determine  whether  a 
particular  employment  agreement 
provides  for  acceptable  "liquidated 
damages."  In  the  Department's  view,  the 
State  courts  are  much  better  versed  than 
a  Federal  administrative  fonmi  to 
answer  the  various  legal  questions 
posed  by  any  agreement  between  an 
employer  and  an  H-lB  worker,  and  to 
conclusively  determine  whether  a 
particular  provision  runs  afoul  of  State 
law.  The  Etepartment  has  no  particular 
expertise  in  interpreting  State  law,  nor 
in  discerning  from  the  existing  State 
decisional  and  statutory  law  (which 
may  not  be  easily  analogized  to  the  H- 
IB  context)  the  principles  that  a  State 
coiul  would  apply  in  the  particular 
context  of  a  dispute  between  an 
eniployer  and  an  H-lB  worker. 

The  Department  also  intends  to  make 
it  clear  that  since  the  ACWIA  does  not 
permit  employers  to  accept 
reimbursement  from  an  H-lB  worker  of 
the  additional  S500  fee  imposed  on  H- 
IB  employers  (see  section  K,  below),  in 
no  event  may  the  employer  collect  the 
fee  under  the  guise  of  liquidated 
damages.  The  Department  is  also 
concerned  about  attempts  by  employers 
to  collect  liquidated  damages  where 
their  violations  of  the  INA,  this 
program,  or  other  employment  law  may 
have  caused  an  H-lB  worker  to  cease 
employment.  The  Department 
anticipates  that  State  courts  will  often 


recognize  that  under  these 
circumstances  the  claimed  payment 
would  constitute  a  penalty  ra^er  than 
liquidated  damages,  or  that  the  payment 
otherwise  would  be  unenforceable.  The 
Department  seeks  comments  as  to 
whether  guidelines  on  this  issue  would 
be  appropriate  and  authorized  by  the 
statute. 

The  Department  seeks  comments  on 
its  regulatory  proposal  and  on  any 
related  matters. 

K.  What  Standards  Apply  to  Determine 
if  an  Employer  Received  a  Prohibited 
Kickback  of  the  Additional  $500  Filing 
Petition  fee  From  an  H-lB  Worker? 

The  ACWIA  prohibits  an  employer 
from  "requir[ingl  an  alien  who  is  the 
subject  of  a  (visa)  petition  ...  for 
which  a  fee  is  imposed  under  section 
214(c)(9),  to  reimburse,  or  otherwise 
compensate,  the  employer  for  part  or  all 
of  the  cost  of  such  fee.  It  is  a  violation 
for  such  an  employer  otherwise  to 
accept  such  reimbursement  or 
compensation  from  such  an  alien."  The 
referenced  filing  fee  is  the  additional 
$500  filing  fee  enacted  by  the  ACWIA, 
which  is  applicable  to  H-lB  petitions 
filed  before  October  1,  2001.  The  effect 
of  this  ACWIA  provision  is  to  make  the 
employer  solely  and  entirely 
responsible  for  the  additional  $500 
filing  fee;  the  H-lB  worker  is  not  in  any 
manner  to  pay  or  absorb  the  cost  of  any 
of  the  fee.  The  Department  takes  the 
position  that  the  employee  is  not  to  be 
forced,  encouraged,  or  permitted  to 
rebate  any  part  of  the  fee  to  the 
employer—directly  or  indirectly,  e.g., 
through  an  intermediary  such  as  an 
attorney,  relative  or  co-worker. 

The  Department  proposes  a  regulatory 
provision  making  this  requirement 
clear,  and  seeks  comments  on  this 
proposal  and  any  related  matters. 

L.  What  Penalties  and  Remedies  Apply 
if  the  Employer  Imposes  an 
Impermissible  Penalty  or  Receives  an 
Impermissible  Rebate? 

The  ACWIA  enforcement  provision 
on  penalties  and  kickbacks  is  self- 
contained  in  that  it  provides  its  own 
sanctions  authority.  The  Department 
may  impose  a  civil  monetary  penalty  of 
$1,000  for  each  violation  (willful  or 
non-willful)  and,  in  addition,  may  order 
the  employer  to  reimburse  the  worker 
(or  the  Treasury,  if  the  worker  caimot  be 
located)  for  any  such  payment.  The 
provision  does  not  authorize  debarment 
for  these  penalty  and  kickback 
violations.  The  Department  seeks 
comments  on  its  regulatory  language 
implementing  this  ACWIA  provision, 
and  on  any  related  matters. 
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M.  How  did  the  ACWIA  Change  DOL's 
Enforcement  of  the  H-lB  Provisions? 

The  ACWIA  adds  two  new  specific 
avenues  for  conducting  investigations, 
explicitly  protects  employees  who  seek 
to  exercise  their  rights  against  employer 
retaliation,  and  enhances  the  monetary 
and  debarment  sanctions  against 
employers  who  willfully  violate  the 
requirements  of  this  part.  The 
Department  proposes  to  modify  Subpart 
I  of  the  current  regulations  to  reflect 
these  new  provisions,  integrating  them 
into  the  existing  regulatory  scheme.  The 
Department  requests  comments  on  each 
of  the  enforcement-related  issues 
identified  below  and  on  aay  other 
related  matters,  including  but  not 
limited  to  the  Department's  receipt  of 
allegations  of  employer  violations,  the 
investigation  and  adjudication  or  other 
resolution  of  such  allegations,  and  the 
extent  of  the  IDepartment's  authority  to 
remedy  violations. 

1.  What  Changes  has  the  ACWIA  Made 
in  the  DOL's  Enforcement  Based  on 
Complaints  From  "Aggrieved  Parties"? 

The  ACWIA  adds  to  the  Etepartment's 
authority  to  investigate  "aggrieved 
party"  complaints,  by  (1)  specifically 
authorizing  the  Department  to  conduct 
"random"  investigations  of  employers 
which  have  been  found  to  have  willfully 
violated  their  obligations  under  the  H- 
IB  program,  and  (2)  establishing  a 
specific  protocol  for  investigations  of 
possible  violations  based  on  information 
from  sources  other  than  aggrieved 
parties. 

2.  What  Procedure  Does  the  ACWIA 
Provide  for  Random  Investigations? 

The  ACWIA  authorizes  special 
Departmental  scrutiny  of  any  employer 
which  has  been  foimd  by  the  Secretary, 
after  ACWlA's  enactment  on  October  21, 
1996,  to  have  committed  a  willful 
failure  to  meet  an  LCA  condition  or  a 
willful  misrepresentation.  The  same 
special  scrutiny  is  authorized  where  an 
employer  is  found  by  the  Attorney 
General  to  have  willfully  failed  to  meet 
its  obligation  to  offer  a  job  to  an 
"equally  or  better  qualified"  U.S. 
worker.  "Random"  investigations  of 
such  an  employer  may  be  conducted  for 
a  period  of  up  to  five  5rears,  beginning 
on  the  date  of  the  finding  of  the  willful 
violation. 

The  Department  proposes  a  regulatory 
provision  which  will  interpret  the 
"finding"  of  willful  violation — which 
triggers  such  special  scrutiny — to  be  the 
agency's  final  action  concerning  the 
violation  (e.g.,  the  Secretary's  decision 
after  opportunity  for  a  hearing; 
settlement  agreement  between  the 


Department  and  the  employer;  or  the 
Attorney  General's  decision  after  an 
arbitration  proceeding).  This 
interpretation  comports  with  the 
Department's  current  regulation 
concerning  the  debarmem  notice  which 
is  sent  to  the  Attorney  General  after  the 
completion  of  the  DOL  hearing  and 
review  process.  20  CFR  655.855(a);  59 
FR  65657  (Preamble  to  Final  Rule).  The 
Department  seeks  comments  as  to 
whether  it  should  instead  use  an  earlier 
date,  such  as  the  Wage  and  Hour 
Administrator's  investigation  finding  or 
the  ALJ's  finding. 

3.  What  Procedure  Does  the  ACWIA 
Provide  for  Investigations  Arising  From 
Sources  Other  Than  Aggrieved  Parties? 

The  ACWIA  provides  for  the 
investigation  of  possible  violations 
which  come  to  the  Secretary's  attention 
based  on  information  from  sources  other 
than  aggrieved  parties.  Under  this 
ACWIA  provision  (which  will  sunset  on 
September  30,  2001),  the  Department 
will  establish  procedures  for  the  receipt 
and  recording  of  such  information, 
notification  where  appropriate  to 
employers  regarding  possible  violations, 
and  certification  by  the  Secretary  for  an 
investigation  where  there  is  reasonable 
cause  to  infer  the  possibility  of  such 
violations  and  other  statutory 
conditions  are  satisfied.  The  focus  of 
such  investigations  will  be  on  whether 
an  employer  has  willfully  failed  to  meet 
its  statutory  obligations,  has  engaged  in 
a  pattern  or  practice  of  such  failure,  or 
where  its  failure  is  "substantial"  and 
affects  multiple  employees. 

The  ACWIA  specifies  that  the 
allegations  must  be  put  in  writing, 
either  by  the  "source"  or  by  a  DOL 
employee  on  behalf  of  th»  source,  "[ojn 
a  form  developed  and  provided  by  the 
Secretary  .  .  .".  The  Department  is 
developing  this  form,  which  like  other 
DOL  forms,  will  go  through  the  ncHinal 
Office  of  Management  and  Budget 
clearance  process.  When  cleared,  the 
form  will  be  publicly  available  from 
Departmental  offices  and  other  sources. 

The  Department  proposes  a  revision 
of  Subpart  I  of  the  regulations  to 
recapitulate  the  new  investigative 
protocol  (along  with  the  "random" 
investigation  process),  so  as  to  provide 
an  integrated  procedure  for  enforcement 
activities,  which  would  include 
receiving  and  processing  allegations  of 
and  information  pertaining  to  violations 
of  H-lB  requirements,  initiating  and 
conducting  investigations,  providing 
hearings  and  notifications,  and 
imposing  appropriate  penalties  and 
remedies. 


4.  What  Protections  are  Provided  to 
"Whistleblowers"  by  the  ACWIA? 

The  ACWIA  provides  explicit 
protection  for  employees  who  exercise 
their  H-lB  rights  by  complaining  about 
a  violation  of  the  Act  or  cooperating 
with  an  investigation.  An  employer  may 
not  "intimidate,  threaten,  restrain, 
coerce,  blacklist,  discharge,  or  in  any 
other  manner  discriminate  against 
[such]  employee."  For  purposes  of  this 
protection,  "employee"  is  broadly 
defined  to  include  former  employees 
and  applicants  for  employment.  Like 
most  whistleblower  statutes,  the  ACWIA 
provision  protects  "internal" 
complaints — to  the  employer  or  any 
other  person.  The  ACWIA  provision  is, 
in  essence,  a  statutory  enactment  of  the 
Department's  long-existing 
whistleblower  regulation  for  the  H-lB 
program. 

To  facilitate  whistleblower  protection 
by  providing  special  assurances  to 
nonimmigrants  who  might  lodge 
complaints  and  be  subject  to  retaliation 
from  employers,  the  ACWIA  directs  the 
Department  and  the  Attorney  General  to 
devise  a  process  to  enable  such  a  person 
to  remain  in  the  U.S.  and  seek  other 
employment  for  a  period  not  to  exceed 
the  maximum  length  of  time  authorized 
for  an  employee  in  the  H-lB 
classification  (provided  that  the  person 
is  "otherwise  eligible"  to  remain  and  be 
employed  in  this  country).  Congress 
intends  that  this  process  would  be 
expeditious  and  easy  to  use.  (See 
S12752,  Oct.  21,  1998;  remarks  of  Sen. 
Abraham)  The  Department  and  the  INS 
are  working  in  close  cooperation  to 
develop  this  authorization  procedure. 

5.  What  Changes  Does  the  ACWIA  Make 
in  Enforcement  Remedies  and  Penalties? 

Before  the  ACWlA's  enactment,  the 
H-lB  provisions  of  the  INA  provided 
one  level  of  civil  money  penalty  (CMP) 
("up  to  $1,000  per  violation")  and  one 
level  of  debarment  from  the  sponsorship 
of  aliens  for  employment  ("at  least  one 
year").  The  ACWIA  establishes  a  three- 
tier  scheme  for  sanctions  and  remedies, 
depending  upon  the  nature  and  severity 
of  the  violations.  In  each  of  the  three 
tiers,  as  in  the  previous  statutory 
provision,  the  Department  is  authorized 
to  impose  "such  .  .  .  administrative 
remedies  as  the  Secretary  determines  to 
be  appropriate."  The  three  tiers  are: 

•  $l,000-per-violation  maximum 
CMP,  plus  a  one-year  minimum 
debarment,  for  a  failure  to  meet 
obligations  pertaining  to  strike/lockout 
or  non-displacement  of  U.S.  workers;  a 
substantial  failure  pertaining  to 
notification,  LCA  sper'ficity,  or 
recruitment  of  U.S.  workers:  or  a 
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misrepresentat  on  of  material  fact  on  the 

LCA. 

•  $5 ,000-per  violation  maximum 
CMP,  plus  a  two-year  minimum 
debarment,  for  a  willful  violation  of  any 
attestation  element,  a  willful 
misrepresentat!  on  of  a  material  fact  on 
the  LCA;  or  reti  iliation  against  a 
whistleblower. 

•  $35,000-per-violation  maximum 
CMP,  plus  a  thiee-year  minimum 
debarment,  for  3  willful  violation  of  an 
attestation  element  or  a  willful 
misrepresentation  of  a  material  fact  on 
the  LCA  which  involves  the 
displacement  of  a  U.S.  worker. 

The  "approp  iate  administrative 
remedies"  authorized  in  all  of  these 
ACWL\  provisions  would,  in  the 
Department's  v  ew,  include  the 
imposition  of  cjrative  actions  such  as 
providing  notic  e  to  workers  and 
affording  "make-whole"  relief  for 
displaced  worlaers,  whistleblowers,  or 
H-lB  workers  who  failed  to  receive 
proper  wages,  benefits  or  eligibility  for 
benefits. 

The  above-dascribed  penalty 
provisions  do  qot  apply  to  violations  of 
the  ACWL\  prdhibitions  on  penalizing 
an  H-lB  worker  for  early  cessation  of 
employment  or  kickback  by  the  H-lB 
worker  of  the  additional  $500  filing  fee. 
As  discussed  aUove  (see  item  1),  these 
violations  are  s  abject  to  separate 
penalties:  $1,0(  0  CMP  for  each 
violation,  and  lestitution  of  any  penalty 
or  kickback  to  t  ne  H-lB  worker  (or  to 
the  Treasury,  ii  the  worker  cannot  be 
located). 

N.  What  Modifi  cation  to  Part  656  Does 
the  ACWIA  Pro  vide  for  the 
Determination  jf  the  Prevailing  Wage 
for  Employees  i  if  "Institutions  of  Higher 
Education, "  "F  elated  or  Affiliated 
Nonprofit  Entiqes,"  "Nonprofit 
Research  Orgariizations, "  or 
"GovemmentalResearch 
Organizations'  ? 

The  ACWL\  equires  that  the 
computation  of  the  prevailing  wage  for 
employees  of  iistitutions  of  higher 
education,  non  jrofit  entities  related  to 
or  affiliated  wilh  such  institutions, 
nonprofit  research  organizations  and 
Governmental  lesearch  organizations 
should  only  tal(e  into  account  the  wages 
paid  by  such  injstitutions  and 
organizations  in  the  area  of 
employment.  This  ACWL\  directive 
affects  both  theiH-lB  program  and  the 
Permanent  Labor  Certification  program, 
since  both  pro-ams  use  the  prevailing 
wage  computation  procedures  set  out  in 
the  Permanent  brogram  regulation  at  20 
CFR  656.40.      ' 

On  March  20l  1998,  the  Department 
published  a  Fir  al  Rule  amending  its 


Permanent  Labor  Certification 
regulation  to  change  the  effects  of  the  en 
banc  decision  of  the  Board  of  Alien 
Labor  Certification  Appeals  in 
Hathaway  Children's  Services  (9-INA- 
386,  February  4,  1994),  which  required 
prevailing  wages  to  be  calculated  by 
using  wage  data  obtained  by  surveying 
across  industries  in  the  occupation  in 
the  area  of  intended  employment.  The 
Final  Rule,  in  effect,  allows  prevailing 
wage  determinations  made  for 
researchers  employed  by  colleges  and 
universities.  Federally  Funded  Research 
and  Development  Centers  (FFRDC) 
operated  by  colleges  and  universities, 
and  certain  Federal  research  agencies  to 
be  made  by  using  wage  data  collected 
only  from  those  entities.  The 
Department  stated  in  the  Preamble  to 
this  Final  Rule  that  the  amendment  to 
the  regulation  also  changed  the  way 
prevailing  wages  are  determined  for 
those  entities  filing  H-lB  labor 
condition  applications  on  behalf  of 
researchers,  since  the  regulations 
governing  the  prevailing  wage 
determinations  for  the  Permanent 
program  are  followed  by  State 
Employment  Security  Agencies  (SESAs) 
in  determining  prevailing  wages  for  the 
H-lB  program  as  well  [see  54  FR 
13756). 

The  ACWIA  provision  goes 
considerably  beyond  the  regulatory 
amendments  made  by  the  Department, 
in  that  the  ACWL\  provisions  extend  to 
all  nonprofit  research  organizations  and 
Governmental  research  organizations.  In 
addition,  the  ACWIA  provisions  extend 
not  only  to  researchers,  but  to  all 
occupations  in  which  institutions  of 
higher  education,  nonprofit  entities 
related  to  or  affiliated  with  such 
institutions,  and  nonprofit  research 
organizations  or  Governmental  research 
organizations  may  want  to  employ  H-lB 
workers  or  aliens  immigrating  for  the 
purpose  of  employment. 

Tne  Department  is  consulting  with 
the  INS  on  the  definitional  issues,  since 
that  agency  is  addressing  similar  issues 
with  regard  to  the  implementation  of  the 
additional  $500.00  fee  which  the 
ACWIA  required  for  petitions  on  behalf 
of  H-lB  nonimmigrants.  The  employers 
excluded  from  that  fee  are  the  same  as 
the  employers  specified  in  the  ACWL\ 
provision  concerning  prevailing  wage 
determinations.  The  Etepartment  worked 
with  the  INS  in  developing  the 
following  definitions  contained  in  its 
Interim  Final  Rule  published  on 
November  30. 1998  (63  FR  65657)— 

An  institution  of  higher  education,  as 
defined  in  section  801(a)  of  the  Higher 
Education  Act  of  1965; 

An  affiliated  or  related  nonprofit 
entity.  A  nonprofit  entity  (including  but 


not  limited  to  hospitals  and  medical  or 
research  institutions)  that  is  connected 
or  associated  with  an  institution  of 
higher  education,  through  shcired 
owmership  or  control  by  the  same  board 
or  federation,  operated  by  an  institution 
of  higher  education,  or  attached  to  an 
institution  of  higher  education  as  a 
member,  branch,  cooperative,  or 
subsidiary; 

A  nonprofit  research  organization  or 
Governmental  research  organization.  A 
research  organization  that  is  either  a 
nonprofit  organization  or  entity  that  is 
primarily  engaged  in  basic  research  and/ 
or  applied  research,  or  a  U.S. 
Government  entity  whose  primary 
mission  is  the  performance  or 
promotion  of  basic  and/or  applied 
research.  Basic  research  is  research  to 
gain  more  comprehensive  knowledge  or 
understanding  of  the  subject  under 
study,  without  specific  applications  in 
mind.  Basic  research  is  also  research 
that  advances  scientific  knowledge,  but 
does  not  have  specific  immediate 
commercial  objectives  although  it  may 
be  in  fields  of  present  or  potential 
commercial  interest.  Applied  research  is 
research  to  gain  knowledge  or 
understanding  to  determine  the  means 
by  which  a  specific,  recognized  need 
may  be  met.  Applied  research  includes 
investigations  oriented  to  discovering 
new  scientific  knowledge  that  has 
specific  commercial  objectives  with 
respect  to  products,  processes,  or 
services. 

The  INS  Interim  Final  Rule  also 
provides,  in  relevant  part,  that  a 
nonprofit  organization  or  entity  is  one 
that  is  qualified  as  a  tax  exempt 
organization  under  section  501(c)(3), 
(c)(4)  or  (c)(6)  of  the  Internal  Revenue 
Code  of  1986  and  has  received  approval 
as  a  tax  exempt  organization  from  the 
Internal  Revenue  Service,  as  it  relates  to 
research  or  educational  purposes. 

The  Department  seeks  comments  on 
the  proper  definitions  of  the  entities  to 
which  the  ACWIA  prevailing  wage 
provisions  apply.  The  Department  will 
share  these  comments  with  INS  in  the 
development  of  definitions  to  apply  to 
both  the  INS  and  Departmental 
regulations. 

In  order  to  determine  prevailing 
wages  as  required  by  the  ACWIA,  it  will 
be  necessary  for  the  Department  to 
determine  the  appropriate  universe(s)  to 
survey,  and  to  determine  the  availability 
of  relevant,  reliable  data.  The  Act  treats 
the  four  types  of  organizations  in  two 
groups:  educational  institutions  and 
related  research  organizations;  other 
nonprofit  research  organizations  and 
Governmental  research  organizations. 
However,  the  Act  does  not  seem  to 
require  that  prevailing  wages  must  be 
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determined  separately  for  those  two 
groups,  as  distinguished  from  a  universe 
consisting  of  all  four  groups,  or  surveys 
of  the  four  types  of  organizations 
separately,  or  some  other  combination. 

Furthermore,  the  Department  has 
reason  to  believe  that  it  may  not  be 
feasible  to  identify  the  different  kinds  of 
entities  that  might  comprise  educational 
institutions'  related  or  affiliated 
nonprofit  entities,  or  nonprofit  research 
organizations.  If  those  entitles  cannot  be 
identified,  it  may  not  be  possible  to 
properly  define  the  universe  that  should 
be  surveyed  to  determine  the 
appropriate  prevailing  wages.  One 
possible  alternative  the  Department  is 
exploring  is  the  use  of  the  prevailing 
wage  data  it  currently  collects  in 
surveying  institutions  of  higher 
education  to  determine  prevailing  wages 
for  one  universe  consisting  of 
institutions  of  higher  education, 
affiliated  or  nonprofit  research 
institutions,  and  nonprofit  research 
organizations.  Data  currently  being 
collected  by  the  Office  of  Personnel 
Management  may  be  able  to  be  used  to 
determine  prevailing  wages  for  Federal 
Governmental  research  organizations. 

The  Department  seeks  comments  on 
the  appropriate  universes  to  use  in 
determining  prevailing  wages  for  the 
entities  (employers)  mentioned  in  the 
ACWIA,  methods  to  develop 
appropriate  universe,  and  the  feasibility 
and  appropriateness  of  the  Department's 
using  data  collected  from  institutions  of 
higher  education  and  Federal 
Governmental  research  organizations  to 
determine  prevailing  wages. 

O.  What  H-IB  Regulatory  Matters,  in 
Addition  to  the  ACWIA  Provisions,  are 
Addressed  in  This  Notice  of  Proposed 
Rulemaking? 

The  Department  is  re-publishing  for 
notice  and  comment  some  of  the 
provisions  of  the  Final  Rule 
promulgated  in  December  1994  which 
were  proposed  for  further  comment  on 
October  31, 1995,  during  the  pendency 
of  the  NAM  litigation.  That  litigation 
resulted  in  an  injunction  against  the 
Department's  enforcement  of  some  of 
provisions  on  Administrative  Procedure 
Act  (APA)  procedural  grounds  {National 
Association  of  Manufacturers  v.  Reich, 
No.  95-0715,  D.D.C..  July  22. 1996;  see 
item  H  above). 

As  indicated  in  the  discussion  of  the 
ACWIA  provisions  above,  some  portions 
of  these  regulations  are  affected  by  the 
enactment  of  the  ACWIA  (e.g., 
"benching"  or  nonproductive  time; 
posting  of  notice  at  worksites).  For  those 
ACWIA-affected  provisions,  the 
Department  proposes  modiHcations  in 
the  regulations  and  seeks  comments  on 


the  new  regulatory  language.  Other 
previously  published  provisions — not 
affected  by  ACWIA — are  being  re- 
proposed  with  some  modifications 
based  on  a  review  of  the  comments 
received,  as  discussed  below. 

All  comments  received  in  response  to 
that  earlier  Notice  of  Proposed 
Rulemaking  will  be  fully  considered 
along  with  comments  received  in 
response  to  this  Proposed  Rule. 
Commenters  are  urged  to  review  the 
Notice  of  Proposed  Rulemaking 
published  on  October  31, 1995  (60  FR 
55339).  The  re-published  provisions 
concern  the  following  issues. 

1.  What  Are  the  Opportunities  and 
Guidelines  for  Short-term  Placement  of 
H-IB  Workers  at  Worksite(s)  Outside 
the  Location(s)  Listed  on  the  LCA? 

The  most  significant  regulatory 
provision  affected  by  the  NAM  decision 
is  the  "short-term  placement"  rule  (20 
CFR  855.735),  which  the  Department 
was  enjoined  from  enforcing  on  APA 
procedural  grounds.  This  provision  was 
published  in  the  October  31. 1995. 
Proposed  Rule.  The  Department  now 
provides  another  opportunity  for 
comments,  on  a  slightly-modified 
version  of  the  provision — allowing  the 
employer  to  track  its  "short-term" 
placements  at  a  location  via  a  worker- 
by-worker  count  of  days  of  employment 
in  the  area  (rather  than  a  worksite  tally 
of  cumulative  workdays  of  all  H-lB 
workers). 

The  short-term  placement  provision 
was  promulgated  in  the  Final  Rule 
(published  December  20, 1994;  59  FR 
65646),  based  on  comments  and 
suggestions  submitted  in  response  to  the 
October  6, 1993,  Proposed  Rule.  This 
provision — permitting  short-term 
placement  of  H-lB  workers  at  worksites 
outside  the  area(s)  of  employment  listed 
on  the  LCA — was  intended  to  allow 
employers  greater  flexibility  in 
deploying  their  H-lB  workers  in 
response  to  business  needs  and 
opportunities  in  new  areas.  While  the 
Department  recognized  that  employers 
could,  in  any  instance,  choose  to  file  a 
new  LCA  for  the  new  area  of 
employment,  the  Department  provided  a 
mechanism  by  which  an  employer 
desiring  to  move  quickly  or 
contemplating  a  temporary  operation  in 
a  new  location  could  be  accommodated 
under  the  program  without  the  delay  or 
obligations  involved  in  filing  a  new 
LCA.  Simply  put,  the  regulation 
authorizes  the  employer  to  use  H-lB 
worker(s)  in  a  non-LCA  location  (i.e., 
location  not  covered  by  an  existing 
LCA)  for  a  total  of  90  workdays  within 
a  three-year  period,  without  having  to 
file  a  new  LCA  for  that  new  location. 


Thus,  the  employer  could  use  H-lB 
workers  to  respond  immediately  to  an 
opportunity  or  a  problem  in  a  non-LCA 
location,  without  waiting  to  prepare  and 
file  an  LCA  for  that  location.  If  the 
situation  were  resolved  within  the 
regulation's  "short-term"  window  (i.e., 
if  the  H-lB  worker(s)  were  no  longer 
needed  at  the  location),  then  a  new  LCA 
would  never  be  required.  But  if  the  H- 
IB  worker(s)  would  be  needed  in  the 
new  location  for  a  longer  period,  then 
the  employer  would  have  ample  time 
within  which  to  prepare  and  file  a  new 
LCA  while  already  using  the  H-lB 
worker(s)  at  the  location.  The  regulation 
specified  that  the  "short-term"  90-day 
period  would  be  calculated  by  totaling 
all  days  of  work  by  all  H-lB  workers  in 
the  area  of  employment  (thus  covering 
all  worksites  within  that  area), 
beginning  with  the  first  workday  by  any 
H-lB  worker  at  any  worksite  in  that 
area.  The  90-day  period  is  applied 
separately  for  each  new  area  of 
employment  (e.g.,  90  cumulative 
workdays  for  Los  Angeles,  90 
cumulative  workdays  for  San 
Francisco). 

The  Department  has  carefully 
reviewed  the  comments  received  on  the 
October  31, 1995,  Proposed  Rule  and,  in 
response  to  those  comments,  proposes 
to  modify  the  regulation  to  count 
workdays  on  a  per-worker  basis.  Thus, 
the  limit  of  90  cumulative  workdays 
[i.e.,  the  end  of  the  "short-term 
placement"  period)  would  be  reached 
when  any  H-lB  worker  works  for  90 
days  at  any  worksite  or  combination  of 
worksites  in  the  new  area  of 
employment.  As  soon  as  one  H-lB 
worker  has  worked  more  than  90 
workdays  within  that  area  of 
employment,  no  more  work  could  be 
performed  by  any  H-lB  worker  at  any 
worksite  in  that  area  unless  and  until 
the  employer  files  and  ETA  has  certified 
an  LCA  for  the  area.  Therefore,  the 
regulation,  although  based  on  a  per- 
worker  count  of  workdays,  still  applies 
to  the  employer's  entire  H-lB  workforce 
and  to  all  worksites  in  the  new  area  of 
employment.  For  example,  where  an  H- 
IB  worker  works  10  days  at  Worksite  X 
in  Dallas  and  80  days  at  Worksite  Y  also 
in  Dallas,  the  employer  has  exhausted 
its  90-day  "short-term  placement" 
period  and  is,  therefore,  required  to  file 
and  have  certified  a  new  LCA  for  Dallas 
before  any  H-lB  worker  may  work  at 
any  worksite  in  Dallas. 

Under  the  proposed  rule,  as  an 
alternative  to  filing  an  LCA  for  a  new 
area  of  employment,  an  employer  could 
place  H-lB  worker(s)  at  worksite(s)  in 
the  new  area — without  filing  a  new  LCA 
(and  thus  without  satisfjrng  the  notice 
and  prevailing  wage  requirements  for 
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such  new  area) — provided  that  the 
employer  compHes  with  all  three  of  the 
following  reqiirements: 

•  No  H-lB  »vorker(s)  can  work  at  any 
worksite(s)  in  ihe  new  (non-LCA- 
covered)  area  if  employment  beyond 
the  cut  off  poitt  of  90  cumulative 
workdays  (unless  the  employer  filed 
and  ETA  has  certified  an  LCA  for  such 
new  area);       i 

•  Each  H-lt  worker  working  in  the 
new  area  is  copipensated  at  the  required 
wage  rate  applicable  under  the 
employer's  already-certified  LCA  for 
that  worker's  (jriginal  or  permanent 
work  location  plus  travel-related 
expenses  in  the  new  area  (with  the 
Federal  government  per  diem  travel 
expense  standards  serving  as  the  floor  or 
minimum  for  such  expenses);  and 

•  No  H-lB  worker  is  placed  at  a 
worksite  wher^  there  is  a  strike  or 
lockout  in  the  $ame  occupational 
classification.  | 

Of  course,  af  employer  could  at  any 
time  avoid  the i short-term  placement 
option  simply  |jy  filing  an  LCA  covering 
the  new  area  of  employment  and 
complying  with  all  the  LCA 
requirements,  including  determination 
of  the  prevailifg  wage  rate  for  that  area 
and  providing  inotice  at  worksites  in  that 
area.  Once  an  tCA  is  filed  and  certified 
for  the  new  area  of  employment,  the 
LCA  would  define  the  employer's 
obligations  ana  the  short-term 
placement  option  would  no  longer 
apply  in  any  manner  to  H-lB  workers 
or  worksites  iri  that  area.  Thus,  the 
employer  would  be  required  to  pay  at 
least  the  prevailing  wage  for  that  area  of 
employment  to  all  H-lB  workers  placed 
at  worksites  there.  Any  H-lB  worker  on 
temporary  business  in  the  new  area — 
away  from  hisifher  permanent  worksite 
located  in  som^  other  area  of 
employment— jcould  continue  to  be  paid 
at  the  required!  wage  rate  for  his/her 
permanent  location.  While  the  employer 
would  pay  that  worker's  travel  costs 
(including  food  and  lodging)  while 
away  from  hisifher  permanent  work 
location,  the  Federal  government  per 
diem  travel  exbense  standards  would 
not  be  applicable  as  a  "floor"  (as  they 
would  be  for  H-lB  workers  working  in 
the  area  under  the  short-term  placement 
option). 

The  short-tei"m  placement  option 
would  not  apply  when  H-lB  workers 
are  sent  to  any  new  worksite(s)  within 
an  area  covered  by  an  already-certified 
LCA  filed  by  tlie  employer.  Such  new 
worksite(s)  wojuld  be  fully  subject  to  the 
requirements  c  f  that  existing  LCA, 
including  payi  lent  of  at  least  the 
prevailing  wagB,  providing  notice  at  the 
new  worksite,  jnd  providing  a  copy  of 
the  LCA  to  H-  B  worker(s)  placed  at  the 


worksite  (unless  he/she  had  already 
received  a  copy  of  the  LCA). 

a.  When  is  the  Short-term  Placement 
Option  Available? 

This  option  would  be  available  only 
when  an  employer  wants  to  send  its  H- 
IB  worker(s)  (already  in  the  U.S.  under 
an  LCA  filed  by  the  employer)  to  a  new 
worksite  which  is  in  an  area  of 
employment  for  which  the  employer 
does  not  have  an  LCA  in  effect.  The 
option  would  enable  the  employer  to 
meet  its  business  needs,  by  sending  H- 
IB  workerfs)  to  the  new  worksite(s) 
without  waiting  to  complete  the  LCA 
and  revised  petition  process.  After  the 
90-workday  limit  is  reached  by  any  one 
H-lB  worker,  the  short-term  placement 
option  would  no  longer  be  available  for 
any  workers;  the  employer  would  be 
required  to  have  an  LCA  in  effect  for  the 
new  area  and  to  be  in  full  compliance 
with  all  the  LCA  requirements. 

The  short-term  placement  option 
would  not  apply  in  any  of  the  following 
circumstances: 

•  The  H-lB  worker  being  sent  to  the 
new  areas  is  initially  coming  into  the 
U.S.  from  outside  the  country  [i.e.,  such 
a  worker  must  be  placed  at  a  location 
covered  by  the  LCA  on  which  the  H-lB 
petition  is  based); 

•  The  H-lB  worker  is  being  relocated 
to  a  new  worksite  within  the  same  area 
of  employment  for  which  the  employer 
already  has  a  valid  LCA  (j.e.,  new 
worksite  is  covered  by  the  same  LCA  as 
the  previous  worksite);  or, 

•  The  H-lB  worker  is  being  relocated 
from  one  area  of  employment  to 
another,  but  the  employer  has  valid 
LCAs  covering  both  areas  (i.e.,  new 
worksite  is  covered  by  a  different  LCA 
than  the  LCA  for  the  previous  worksite). 

The  short-term  placement  option 
would  be  irrelevant  in  circumstances 
where  the  employer  is  relocating  H-lB 
workers  (who  are  already  in  the  U.S.) 
among  worksites  in  areas  covered  by 
valid  LCAs.  In  these  circumstances,  the 
employer  would  be  required  to  comply 
with  the  LCA  applicable  to  the  new 
worksite  (whether  that  is  the  same  LCA 
applicable  to  the  area  of  the  old 
worksite,  or  a  different  LCA  applicable 
to  the  area  of  the  new  worksite). 
Employers  generally  would  be  free  to 
relocate  H-lB  workers  among  worksites 
in  areas  of  employment  for  which  they 
have  valid  LCAs,  provided  that  the 
employer  complies  with  all  LCA 
obligations  for  the  area — the  relocation 
of  an  H-lB  worker  would  be  prohibited 
if  there  were  a  strike/lockout  involving 
the  H-lB  worker's  occupation  at  the 
new  worksite;  a  wage  adjustment  for  the 
relocated  worker  might  be  required;  new 
notice  at  the  worksite  would  not  be 


required  (assuming  notice  was  already 
provided  at  that  worksite,  either  when 
the  LCA  was  filed  or  when  some  other 
H-lB  worker  was  sent  there). 

The  short-term  placement  option  also 
would  be  irrelevant  in  circumstances 
where  the  employer  has  an  LCA  in 
effect  for  an  area  of  employment  and 
wants  to  relocate  or  temporarily  place 
H-lB  worker(s)  who  would  cause  the 
LCA  for  that  area  to  be  "overcrowded" 
or  "overfilled"  with  H-lB  workers  (e.g., 
raising  the  number  of  H-lB  workers  in 
the  area  to  11  instead  of  the  10  stated 
on  the  certified  LCA).  The  short-term 
placement  option  does  not  authorize  an 
"extra"  workforce  of  H-lB  workers  for 
temporary  assignments  in  an  area  of 
employment  covered  by  an  LCA.  The 
number  of  H-lB  workers  authorized  for 
that  employer  in  that  area  is  determined 
by  the  employer's  LCA  (or  combination 
of  LCAs,  if  the  employer  has  more  than 
one  LCA  in  effect  for  the  area). 
Employers  have  inquired  whether  an  H- 
IB  worker  can  be  relocated,  even 
temporarily,  to  a  worksite  in  an  area  of 
employment  for  which  the  employer  has 
a  valid  LCA,  if  the  relocation  of  that 
worker  would  raise  the  number  of  H-lB 
workers  in  that  area  to  more  than  the 
number  stated  on  the  LCA.  The  short- 
term  placement  option  cannot  be 
invoked  by  the  employer  in  such 
circumstances,  because  the  employer 
has  an  LCA  in  effect  for  the  area  of 
employment  and  that  LCA — applicable 
to  all  worksite  in  the  area — is 
controlling.  As  a  matter  of  enforcement 
discretion,  the  Department  will  look 
carefully  at  all  the  facts  and 
circumstances  surrounding  situations  in 
which  H-lB  workers  are  relocated 
among  LCA-covered  locations  in  a 
manner  that  results  in  more  H-lB 
workers  being  employed  in  an  area  than 
are  stated  on  the  certified  LCA(s)  for 
that  area.  Absent  other  violations,  in- 
those  circumstances  that  indicate  good 
faith  efforts  by  the  employer  to  attempt 
to  comply,  the  Department  would  not 
cite  violations  relating  to  the  number  of 
H-lB  workers  employed  in  an  area, 
provided  that  the  number  employed 
does  not  significantly  exceed  the 
number  shown  on  the  LCA.  In  other 
circumstances,  such  as  where  there  are 
other  violations  and/or  the  number  of 
H-lB  workers  employed  in  an  area 
significantly  exceeds  the  number  stated 
on  the  LCA(s).  the  employer  may  be 
cited  for  misrepresentation  of  a  material 
fact  or  for  a  "substantial  failure"  to 
accurately  state  the  information 
specified  in  the  statute.  In  the  situation 
identified  above — an  eleventh  H-lB 
worker  relocated  to  an  area  for  which 
the  LCA  specifies  ten  H-lB  workers — 
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the  Department  would  not  cite  a 
violation,  so  long  as  there  were  no  other 
violations  and  there  were  indications  of 
the  employer's  good  faith  (such  as 
taking  timely  steps  to  file  an  additional 
LCA  and  a  revised  petition). 

b.  What  Are  the  Standards  for  Payment 
of  the  H-lB  Worker's  Travel  Expenses 
Under  the  Short-Term  Placement 
Option? 

A  component  of  the  proposed  short- 
term  placement  rule  is  a  requirement 
that  employers  who  wish  to  avail 
themselves  of  this  option  must  pay 
travel-related  expenses  at  a  level  at  least 
equal  to  the  rate  prescribed  for  Federal 
Government  employees  on  travel  or 
temporary  assignment,  as  set  out  in  the 
General  Services  Administration  (GSA) 
regulations  41  CFR  Part  301-7  and 
Chapter  301,  Appendix  A.  The 
Department  believes  that  some  uniform 
guidelines  or  benchmarks  are  necessary 
so  that  employers  do  not  require  H-lB 
workers  to  absorb  some  or  all  travel 
expenses  themselves,  or  reimburse  them 
at  unreasonably  low  rates,  while  the 
workers  are  in  travel  status  under  the 
short-term  placement  option.  Further, 
the  Department  is  aware  of  no 
universally  available  source  of 
information  on  per  diem  and  travel 
expenses,  other  than  the  GSA 
regulations  which  are  based  on  surveys 
of  two-star  hotels  and  comparable 
restaurants.  Therefore,  the  Department 
proposes  to  continue  to  use  the  GSA 
regulations  as  the  benchmark. 

The  Department  believes  that  some 
clarification  of  the  requirements  is 
appropriate.  The  proposed  rule  clarifies 
that  the  H-lB  worker's  travel  expenses 
(lodging,  transportation,  meals  and 
Incidentals)  are  to  be  paid  for  all  days 
in  travel  status  (wages  would  not  be 
required  for  non-workdays).  The 
proposed  rule  also  clarifies  the 
application  of  the  GSA  standards  to 
lodging,  transportation,  meals  and 
incidental  expenses.  For  lodging,  the 
regulation  would  be  modified  to  require 
the  employer  to  reimburse  no  more  than 
the  worker's  actual  cost  of  lodging  up  to 
the  GSA  specified  level  for  the  location 
in  question,  plus  applicable  taxes. 
Where  the  H-lB  worker  incurs  no 
lodging  cost,  no  payment  to  the  worker 
for  lodging  would  be  required.  The 
Department  proposes  that  the  employer 
may  house  its  workers  on  travel  in 
company-owned  or  company-leased 
accommodations  and  make  no 
"lodging"  payments  to  the  workers, 
provided  that  such  accommodations  are 
reasonable  and  would  be  customarily 
used  by  its  U.S.  workers  in  a  similar 
circumstance.  The  Department  would 
consider  the  furnishing  of  or 


requirement  to  use  overcrowded  or 
otherwise  unreasonable 
accommodations,  as  has  sometimes 
been  found  to  be  the  case,  to  be  an 
unacceptable  method  of  meeting  the 
employer's  obligation  to  cover  the 
worker's  lodging  costs  while  on  travel. 
If  the  employer  provides  a  lodging 
allowance  to  the  worker,  such 
allowance  would  be  required  to  cover 
the  worker's  actual  expenses  but  need 
not  be  more  than  the  GSA  rate  for  the 
location  in  question,  plus  applicable 
taxes.  For  transportation,  the  employer 
would  be  required  to  pay  the  actual  cost 
of  transportation  expenses,  except  that 
where  the  worker  uses  a  privately- 
owned  vehicle,  the  employer  must  cover 
the  cost  to  operate  the  vehicle  at  the  per- 
mile  rate  set  out*in  41  CFR  301-4,  plus 
out-of-pocket  expenses  such  as  tolls  and 
parking  fees.  For  meals  and  incidental 
expenses,  the  employer  would  be 
required  to  pay  the  H-lB  worker  at  no 
less  than  the  GSA  per  diem  rate  for  the 
location.  Back  wages  would  be  assessed 
based  on  the  GSA  rates  where  the 
employer  fails  to  document  actual  costs 
or  where  the  employer's  payments  do 
not  satisfy  the  GSA  standards. 

2.  What  Are  an  Employer's  Wage 
Obligations  for  an  H-lB  Worker's 
"Nonproductive  Time"? 

As  described  above  (see  item  H),  the 
Department  is  publishing  for  further 
notice  and  comment  the  provision  of  the 
December  20, 1994  Final  Rule 
concerning  an  employer's  obligation  to 
pay  the  H-lB  worker's  required  wages 
for  certain  "nonproductive'  time,  which 
was  enjoined  by  the  district  court  in 
NAM  for  procedural  reasons.  In 
addition,  the  Department  is  proposing  a 
modification  of  this  regulation  to 
implement  the  ACWIA  provision  which 
adds  some  flexibility  for  the  employer 
with  regard  to  an  H-lB  worker  "who 
has  not  yet  entered  into  employment." 

3.  What  Are  the  Guidelines  for 
Determining  and  Documenting  the 
Employer's  "Actual  Wage"? 

The  Department  is  publishing  for 
further  notice  and  comment  Appendix 
A  to  Subpart  H — Guidance  for 
Determination  of  the  "Actual  Wage," 
certain  provisions  of  which  were 
enjoined  by  the  court  in  the  NAM 
litigation  for  procedural  reasons.  This 
provision  was  also  published  in  the 
October  31, 1995,  Proposed  Rule.  As  the 
Preamble  to  that  proposal  stated,  the 
contents  of  Appendix  A — which 
consists  of  examples  and  guidance  on 
the  Department's  enforcement  policy 
regarding  the  computation  and 
documentation  of  the  actual  wage — had 
first  appeared,  in  slightly  different 


format,  in  the  Preamble  to  the  January 
13, 1992,  Interim  Final  Rule. 

Under  Appendix  A  as  proposed,  the 
employer  would  not  be  required  to 
create  or  to  document  an  elaborate 
"step"  or  "grid"  type  pay  system,  such 
as  that  used  by  Federal  agencies  for 
government  employees;  no  rigid  or 
complex  system  is  mandated  by  the 
regulations.  The  employer's  actual  wage 
system  may  take  into  consideration  any 
objective,  business-related  factors 
relating  to  experience,  qualifications, 
education,  specific  job  responsibilities 
and  functions,  specialized  knowledge 
and  other  legitimate  business  factors, 
including  documented  job  performance. 
Whatever  factors  are  used  in  the 
employer's  actual  wage  system  are  to  be 
applied  to  H-lB  nonimmigrant  workers 
in  the  same,  nondiscriminatory  manner 
that  they  are  applied  to  U.S.  workers  in 
the  occupational  classification.  The 
employer's  public  access  documentation 
must  include  a  description  of  its  actual 
wage  system.  The  description  may 
consist  of  a  summary  document  which 
identifies  the  business-related  factors 
that  are  considered  and  which  describes 
the  manner  in  which  they  are 
implemented  (e.g.,  stating  the  wage/ 
salary  range  for  the  occupation  in  the 
employer's  workforce  and  identifying 
the  pay  differentials  assigned  to  factors 
such  as  holding  an  advanced  degree  or 
performing  supervisory  duties).  The 
employer's  description  of  its  actual 
wage  system  should  be  sufficient  to 
enable  a  third  party — such  as  an 
employee  looking  at  the  public 
disclosure  file — to  understand  how  the 
system  would  apply  to  a  particular 
worker  and  to  derive  a  reasonably 
accurate  understanding  of  that  worker's 
wage.  Wage  rates  for  each  H-lB  worker 
must  be  in  the  public  access  file. 
However,  computation  of  an  H-lB 
worker's  particular  wage  need  not 
appear  in  the  public  access  file;  that 
information  must  be  available  in  the 
worker's  personnel  file  maintained  by 
the  employer.  For  clarity,  the 
Department  purposes  to  modify 
Appendix  A  to  include  job  performance 
among  the  legitimate  business  factors 
which  may  be  taken  into  consideration 
in  determining  the  actual  wage. 

4.  What  Records  Must  the  Employer 
Keep,  Concerning  Employees'  Hours 
Worked? 

The  Department  seeks  further 
comments  on  section  §  655.731(b)(1)  of 
the  regulation,  which  requires  the 
employer  to  retain  records  for  "all 
employees  in  the  specific  employment 
in  question"  (i.e.,  same  occupation  as 
the  H-lB  worker).  This  provision, 
which  has  been  enjoined  by  the  NAM 
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court  for  procedjiral  reasons,  revised 
former  §655. 73(l(e)(2)(i),  which  required 
the  employer  to  maintain 
documentation  for  "all  other 
individuals  with  experience  and 
qualifications  similar  to  the  H-lB 
nonimmigrant  far  the  specific 
employment  in  question."  For  virtually 
all  employers,  ttlis  change  in  the 
regulation  had  rap  impact  on 
recordkeeping  because  most  records 
required  under  the  H-lB  program 
would  be  the  same  as  those  already 
required  under  tne  Fair  Labor  Standards 
Act  ("FLSA").  However,  for  employers 
with  salaried  noi-H-lB  workers  who 
satisfy  the  FLSA  exemption  for  "bona 
fide  executive,  a  iministrative,  or 
professional"  en.ployees  (29  CFR  Part 
541),  the  change  resulted  in  a 
requirement  not  already  imposed  under 
the  FLSA:  to  kee  p  records  of  hours 
worked  each  daj  and  each  week  for 
FLSA-exempt  nc  n-H-lB  workers  in  the 
"specific  emplo]  ment  in  question" 
(regardless  of  th(  ir  experience  and 
qualifications)  if  the  prevailing  or  actual 
wage  is  expressejd  as  an  hourly  wage. 

On  September!  26, 1995,  the 
Department  issued  a  Notice  of 
Enforcement  Position  (60  FR  49505) 
stating  that,  until  further  rulemaking, 
the  Department  would  enforce 
§  655.731(b)(1)  of  the  Final  Rule  as 
stated,  except  th^t,  with  respect  to  any 
additional  worki  rs  for  whom  that  Rule 
extended  record!  seeping  requirements 
beyond  those  specified  in  the  Interim 
Final  Rule,  the  employer  would  need  to 
keep  only  those  -ecords  which  are 
required  by  the  I'LSA  regulations  at  29 
CFR  Part  516. 

In  the  October' 31,  1995,  Proposed 
Rule,  the  Departfnent  proposed  to 
amend  §  655.73^(b)(l)  to  make  it 
consistent  with  FLSA  recordkeeping 
requirements.  Under  the  proposal, 
employers  woul^  be  required  to  retain 
records  of  hours  [worked  for  non-H-lB 
workers  in  the  specific  employment  in 
question  (whether  or  not  the  non-H-lB 
workers  have  sirnilar  experience  and 
qualifications)  only  if  the  non-H-lB 
workers  are  paid  on  an  hourly  basis  or 
if  the  actual  wag;  is  expressed  as  an 
hourly  rate.  SincB  the  first  element  of 
the  FLSA  Part  54l  exemption  test  is  that 
the  employees  bii  paid  "on  a  salary 
basis"  [i.e.,  not  paid  hourly  wages  (29 
CFR  541.118)),  tie  effect  of  this 
proposal  would  )e  that  records  of  hours 
worked  would  bi  i  required  for  U.S. 
workers  only  if  t  le  worker  is  either  not 
)asis,  or  if  the  actual 
an  hourly  wage.  For  H- 


paid  on  a  salary 
wage  is  stated  as 


IB  workers,  sue!  records  must  also  be 


kept  if  the  preva 
as  an  hourly  rate 


ling  wage  is  expressed 


5.  What  are  the  Requirements  for 
Posting  of  "Hard  Copy"  Notices  at 
Worksite(s)  Where  H-lB  Workers  are 
Placed? 

The  Department  proposes  for 
comment  a  revision  of 
§§  655.734(a)(l)(ii)(C)  and  (D)  of  the 
regulation,  which  it  previously 
republished  for  notice  and  comment  in 
the  October  31, 1995,  Proposed  Rule. 
The  Department  proposes  that  this 
provision  be  modified  to  implement  the 
ACWIA  provision  concerning  electronic 
notification  (see  item  F),  but  it  would  be 
unchanged  with  regard  to  "hard  copy" 
notices.  Subparagraph  (C)  requires 
employers  to  post  notice  at  worksites  on 
or  within  30  days  before  the  date  the 
LCA  is  filed.  Subparagraph  (D)  requires 
that,  where  the  employer  places  an  H- 
IB  nonimmigrant  at  a  worksite  which  is 
not  contemplated  at  the  time  of  filing 
the  LCA  but  is  within  the  area  of 
intended  employment  listed  on  the 
LCA,  the  employer  is  to  post  notice  at 
such  worksite  on  or  before  the  date  any 
H-lB  nonimmigrant  begins  work  there. 
Under  both  subparagraphs,  such  notice 
is  to  remain  posted  for  ten  days.  The 
regulation  provides  that  worksite  notice 
may  be  accomplished  either  by  posting 
hard  copies  of  the  notice  or  by 
providing  electronic  notice.  Where  the 
H-lB  worker(s)  will  be  employed  at  the 
worksite  of  another  employer,  the  H-lB 
employer  is  required  to  provide  notice 
to  the  affected  workers  at  that  worksite, 
and  may  make  arrangements  with  the 
other  employer  to  accomplish  the  notice 
(e.g.,  have  the  other  employer  "post"  the 
electronic  notice  on  its  intranet  or 
employee  newsletter) . 

It  should  be  noted  that  if  a  location 
does  not  constitute  a  "worksite,"  the 
employer  is  not  required  to  post  notice 
there.  [See  proposed  Appendix  B, 
below,  regarding  clarification  of  "place 
of  employment.")  The  requirement  to 
post  notice  at  the  "place  of 
employment"  is  statutory.  8  U.S.C. 
1182{n)(l)(C).  The  Department's 
definition  of  "place  of  employment" 
focuses  on  the  "worksite"  or  place 
where  the  work  is  actually  performed. 
This  definition  achieves  the  intent  of 
the  law's  notice  requirement  to  inform 
affected  employees  that  an  LCA  has 
been  filed  and  that  nonimmigrants  may 
work  at  that  place  of  employment. 
Without  such  information,  potentially 
affected  employees  would  not  be  aware 
of  employer  obligations  under  and 
compliance  with  the  LCA  conditions, 
and  would  be  unlikely  to  be  able  to  file 
complaints  where  the  situation  would 
warrant  it.  As  explained  in  proposed 
Appendix  B,  the  Department  has 
reasonably  interpreted  "place  of 


employment"  as  not  including  locations 
where  the  H-lB  worker's  presence  is 
short-sterm  and  transitory  due  to  the 
nature  of  his/her  job  [e.g.,  computer 
"troubleshooter";  sales  representative; 
trial  witness)  or  due  to  the 
developmental  nature  of  his/her  activity 
(e.g.,  management  seminar;  formal 
training  seminar). 

6.  What  Are  the  Time  Periods  or 
"V/indows"  Within  Which  Employers 
May  File  LCAs? 

The  Department  seeks  further 
comment  on  two  current  regulatory 
provisions  which  restrict  the  time 
periods  or  "window"  within  which 
LCAs  may  be  filed — no  earlier  than  180 
days  (6  months)  prior  to  the  starting 
date  of  the  employment  period 
identified  on  the  LCA,  and  no  later  than 
90  days  (3  months)  from  the  date  of  any 
State  Employment  Security  Agency 
(SESA)  prevailing  wage  determination 
used  in  the  LCA.  Both  of  these 
provisions  are  reproposed  without 
modification. 

The  October  31, 1995.  Proposed  Rule 
republished  for  notice  and  comment 
§  655.730(b),  which  requires  that  the 
employer  file  the  LCA  no  earlier  than  6 
months  before  the  beginning  date  of  the 
specified  period  of  employment.  This 
provision  addressed  the  situation  of 
some  employers  who  were  filing  LCAs 
for  periods  of  employment  months  in 
the  future.  The  Department  believes 
that,  because  the  prevailing  wage  and 
notice  obligations  are  based  upon 
actions  taken  and  conditions  which 
exist  at  the  time  the  LCA  is  filed,  such 
premature  applications  can  defeat  the 
intent  of  these  statutory  elements.  In 
one  case,  for  example,  an  employer  filed 
an  LCA  for  a  period  of  employment  two 
years  from  the  time  of  filing.  Such  an 
employer  could  use  a  prevailing  wage 
determination  from  an  independent 
authoritative  source  based  on  wage 
information  which  is  up  to  four  years 
old.  By  the  time  the  nonimmigrants 
actually  enter  the  U.S.  two  years  after 
the  LCA  date,  the  prevailing  wage 
information  would  be  as  much  as  six 
years  old.  In  addition,  this  employer 
would  post  notice  for  ten  days  at  the 
time  of  filing  the  LCA,  and  then  import 
the  nonimmigrants  two  years  later.  By 
that  time,  U.S.  workers  who  might 
otherwise  file  complaints  regarding 
violations  of  the  LCA  would  be  unaware 
of  essential  information  listed  on  the 
posted  LCA,  such  as  the  number  of 
nonimmigrants,  rate(s)  of  pay,  job 
title(s),  and  the  location  where 
documentation  is  kept. 

The  October  3 1 , 1 995 ,  Proposed  Rule 
also  republished  for  notice  and 
comment  current 
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§655.731(a)(2)(iii)(A)(l).  which  requires 
the  employer  to  file  an  LCA  relying 
upon  a  SESA  prevailing  wage 
determination  within  90  days  of  the 
SESA's  issuance  of  the  determination. 
The  90-day  validity  period  of  a  SESA 
prevailing  wage  determination  is 
designed  to  prevent  the  employer's  use 
of  aged  or  stale  wage  determinations, 
which  can  adversely  affect  the  wages  of 
U.S.  workers.  In  the  Department's  view, 
it  is  unreasonable  to  permit  employers 
to  use  SESA  determinations  which  are 
more  than  three  months  old  since  lliuse 
determinations  may  well  be  based  on 
wage  information  that  is  already  years 
old,  and  they  may  be  relied  upon  by  the 
employer  for  the  entire  3-year  validity 
period  of  the  LCA  (periodic  updates  of 
the  prevailing  wage  not  being  required 
under  the  Final  Rule).  An  employer's 
use  of  SESA  prevailing  wage 
determinations  more  than  three  months 
old  would  be  inconsistent  with  the 
statutory  requirement  that  employers 
pay  at  least  the  wage  which  is  prevailing 
at  the  time  the  LCA  is  filed. 

It  should  be  noted  that  employers  are 
not  required  to  use  SESA 
determinations  in  filing  LCAs. 
Employers  may,  instead,  determine  the 
prevailing  wage  from  other  sources  [i.e., 
independent  authoritative  sources  or 
other  legitimate  sources  of  wage 
information).  Those  sources  are  not 
subject  to  a  90-day  validity  period,  but 
must  satisfy  the  appropriate  regulatory 
definitions  or  description. 

7.  How  May  an  Employer  Challenge  a 
SESA-Issued  Prevailing  Wage 
Determination? 

The  Department  seeks  further 
comment  on  §§655.731(a)(2)(iii)(A)(l), 
655.731(d)(2),  and  655.840(c)  regarding 
the  use  of  the  Employment  Service 
("ES")  complaint  system  to  challenge 
any  SESA  prevailing  wage 
determinations.  These  provisions  were 
republished  for  notice  and  comment  in 
the  October  31, 1995,  Proposed  Rule. 

Irrespective  of  whether  the  SESA 
wage  determination  is  obtained  by  the 
employer  prior  to  filing  the  LCA  or  by 
the  Wage  and  Hour  Division  in  an 
enforcement  proceeding,  these 
provisions  (taken  together)  require 
employers  to  assert  any  challenge  to  the 
SESA  prevailing  wage  determination 
under  the  ES  complaint  system,  rather 
than  in  an  enforcement  proceeding 
before  the  Office  of  Administrative  Law 
Judges.  In  designing  the  program,  the 
Department  had  envisioned  that  the  ES 
complaint  process  would  be  used  for  all 
challenges  of  SESA  prevailing  wage 
determinations.  However,  after 
substantial  enforcement  litigation 
experience,  the  Department  found  that 


some  employers  were  instead 
attempting  to  contest  these  wage 
determinations  through  the  enforcement 
hearing  provided  under  §  655.835.  That 
hearing  process  was  not  intended  to 
handle  these  prevailing  wage 
challenges,  and  the  proposed  regulatory 
provisions  (which  are  currently  in 
effect)  achieve  the  Department's  original 
intent. 

P.  What  Additional  Interpretative 
Regulations  is  the  Department 
Proposing? 

During  the  course  of  the  Department's 
administration  and  enforcement  of  the 
H-lB  program,  a  number  of  issues  have 
been  raised  by  employers  and  interest 
groups  regarding  the  interpretation  and 
application  of  the  existing  regulations. 
In  order  to  provide  more  complete 
guidance  for  these  affected  parties — and 
thereby  facilitate  compliance, 
administration,  and  enforcement  under 
the  H-lB  program — the  Department  is 
publishing  for  comment  a  proposed 
Appendix  B  for  Part  H  of  the  regulation. 
The  interpretations  presented  in 
Appendix  B  are  matters  which  have 
been  discussed  with  employers  and 
interest  groups  in  numerous  outreach 
meetings  over  the  last  several  years.  The 
Department  considers  it  appropriate  to 
include  these  provisions  in  the 
regulations,  either  as  an  appendix  or  in 
the  regulatory  text,  and  therefore  is 
providing  a  more  formal  process  for 
interested  parties  to  express  their  views 
concerning  these  interpretations. 

The  Department  seeks  comments  on 
the  matters  addressed  in  Appendix  B 
(described  below). 

1.  What  Constitutes  an  H-lB  Worker's 
"Worksite"  or  "Place  of  Employment" 
for  Purposes  of  the  Employer's 
Obligations  Under  the  Program? 

The  H-lB  program's  attestation 
requirements  are  largely  focused  on  the 
H-lB  worker's  "place  of  employment" 
or  "worksite."  That  location — "place" 
or  "site" — determines  the  appropriate 
prevailing  wage;  that  location  is  where 
the  employer  must  provide  notice  to 
workers  concerning  the  employment  of 
H-lB  nonimmigrants;  and  the  strike/ 
lockout  prohibition  is  applicable  to  that 
location.  Thus,  it  is  essential  that 
employers  be  able  to  determine  whether 
a  particular  location  constitutes  a 
"worksite"  (triggering  the  program's 
requirements)  or  is,  instead,  a  non- 
worksite  at  which  the  H-lB  worker  may 
perform  certain  of  his/her  job  duties  for 
a  short  period  of  time.  Appendix  B 
explains  that  "worksite"  ordinarily 
encompasses  any  location  at  which  the 
H-lB  worker  performs  his/her  job 
duties,  but  does  not  include  a  location 


at  which  the  worker  is  engaged  in 
employee  development  activity  (e.g., 
receiving  formal  training)  or  at  which 
the  worker's  presence  is  due  to  the 
nature  of  his/her  duties  and  is  of  short 
duration  (e.g.,  making  a  sales  call  on  a 
customer;  testifying  at  a  court  hearing; 
conducting  research  at  a  library). 

2.  Under  What  Circumstances  May  an 
H-IB  Worker  "Rove"  or  "Float"  From 
His/Her  "Home  Base"  Worksite? 

The  Department  recognizes  that  some 
employers — due  to  the  nature  of  their 
businesses — need  to  move  their  H-lB 
workers  from  place  to  place  in  order  to 
meet  the  needs  of  clients  or  to  respond 
to  new  business  opportunities.  This 
practice  is  described  as  having  H-lB 
workers  "rove"  or  "float"  from  their 
"home  base"  locations.  Because  the  H- 
IB  program's  requirements  focus  on  the 
H-lB  worker's  "worksite"  (see  item 
0.5),  it  is  important  that  employers  be 
able  to  determine  the  circumstances 
under  which  an  H-lB  worker  may 
legally  be  dispatched  from  his/her 
"home  base"  worksite  to  other 
location(s)  to  perform  job  duties.  In 
Appendix  B,  the  Department  explains 
that  every  H-lB  worker  is,  by  law, 
covered  by  an  LCA  and  that, 
consequently,  there  is  no  means  by 
which  an  H-lB  worker  may  "float"  in 
the  U.S.  economy  without  being  subject 
to  the  wage,  working  conditions,  and 
other  requirements  of  an  LCA.  However, 
as  the  Appendix  further  explains,  an  H- 
IB  worker  may  legally  be  dispatched 
from  his/her  home  base  location  in  any 
of  three  circumstances — 

•  H-lB  worker  is  dispatched  to  a 
"non-worksite"  location  (see  item  0.5). 
The  worker  would  still  be  covered  by 
his/her  home  base  LCA. 

•  H-lB  worker  is  dispatched  to  a 
worksite  that  is  covered  by  an  LCA 
(either  the  LCA  for  the  home  base,  or  a 
different  LCA  if  the  new  location  is 
outside  the  home  base  LCA's  area).  The 
worker  would  be  covered  by  the  LCA 
applicable  to  the  new  worksite. 

•  H-lB  worker  is  dispatched  for  a 
short-term  placement  under  the 
regulation  authorizing  up  to  90 
workdays  of  such  placement  in  an  area 
not  covered  by  an  LCA  (see  item  0.1, 
above).  The  worker  would  be  covered  by 
his/her  home  base  LCA. 

3.  What  H-IB  Related  Fees  and  Costs 
Are  Considered  to  Be  an  Employer's 
Business  Expenses? 

The  Department  believes  that  where 
the  employer  is  required  by  law  to 
perform  certain  functions  and  no  other 
party  can  legally  perform  those 
functions,  all  expenses  connected  with 
such  functions  are  the  employer's 
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business  expeniies,  which  must  be  borne 
by  the  employe^'  without  being  imposed 
on  the  H-lB  w(irker  in  any  manner.  As 
explained  in  Appendix  B,  the 
application  of  tjiis  analysis  to  the  H-lB 
program  leads,  hecessarily,  to  the 
conclusion  thatjall  fees  and  costs 
connected  with  the  filing  of  the  LCA 
and  the  H-lB  pptition  (e.g.,  prevailing 
wage  survey  priparation;  attorney  fees; 
INS  fees)  are  to  be  borne  by  the 
employer  since<— by  the  express  terms  of 
the  statute — thej  employer  must  file  both 
the  LCA  and  thii  petition,  and  the  H-lB 
worker  is  not  p<  irmitted  to  perform 
either  of  those  mnctions.  As  further 
explained  in  Appendix  B,  the 
Department  recognizes  that  expenses 
connected  to  thfe  H-lB  worker's  own 
function  of  filinjg  for  and  obtaining  the 
visa  itself  {e.g.,  translations  of  academic 
records)  could  appropriately  be  borne 
by  the  H-lB  wqrker,  since  such  costs 
would  not  neceksarily  be  the  employer's 
business  expenses.  Thi§  interpretation  is 
fully  consistent! with  the  ACWLA 
provision  relating  to  the  new  $500 
petition  filing  fee  [see  item  K). 

4.  When  Is  the  Service  Contract  Act 
Wage  Rate  Required  to  Be  Applied  as 
the  "Prevailing  Wage"? 

The  regulation  provides  that,  if  there 
is  an  SCA  wage  determination  for  the 
occupational  cUssification  in  the  area  of 
employment  foB  which  an  employer  is 
filing  an  LCA,  that  SCA  wage 
determination  i^  considered  by  the 
Department  to  aonstitute  the  prevailing 
wage  for  that  oacupation  in  that  area. 
Appendix  B  explains  that,  because  the 
SCA  rates  cover  the  occupation  in  the 
area,  these  rates  are  applicable  to  the 
LCA,  without  r^ard  to  whether 
individual  H-lB  worker(s)  eventually 
employed  under  the  LCA  may  have 
qualifications  or  job  descriptions  that 
could  satisfy  an,  exemption  from  the  rate 
if  he/she  were  vjrorking  on  an  SCA 
contract.  Furth^,  Appendix  B  explains 
that  because  th^  SCA  wage 
determination  ft)r  occupations  in  the 
computer  industry  are  capped  by  statute 
(SCA.  incorporating  FLSA)  at  $27.63, 
even  where  the  prevailing  wage  is 
higher,  the  Department  has  instructed 
the  SESA  not  toj  issue  a  prevailing  wage 
from  the  SCA  w  age  determination 
where  that  SCA  wage  is  stated  as 
$27.63. 


5.  How  Are  the 


'PMSA"  and  "CMSA" 


Concepts  Appliisd? 

Appendix  B  explains  that  in 
computing  prevailing  wages  for  an  "area 
of  intended  emjiloyment,"  the 
Department  wil  consider  all  locations 
within  either  a  inetropolitan  statistical 
area  (MSA)  or  a  primary  metropolitan 


statistical  area  (PMSA)  to  constitute 
"normal  commuting  distance"  and, 
thus,  subject  to  the  same  prevailing 
wage  rates.  Further,  Appendix  B 
explains  that  a  consolidated 
metropolitan  statistical  area  (CMSA) 
will  not  be  used  in  this  manner  in 
determining  the  prevailing  wage  rates 
(i.e.,  all  locations  within  a  CMSA  will 
not  necessarily  be  deemed  to  be  wathin 
normal  commuting  distance).  The 
Department  has  determined,  based  on 
its  operational  experience,  that  CMSAs 
can  be  too  geographically  broad  to  be 
used  in  this  manner.  As  explained  in 
Appendix  B,  the  Department  has  not 
adopted  any  rigid  measure  of  distance 
as  a  "normal  commuting  area"  (e.g.,  20, 
30,  50  miles)  and,  therefore,  locations 
that  are  outside  any  "statistical  area," 
locations  near  the  boundaries  of  MSAs 
and  PMSAs,  and  locations  within  or 
near  the  boundaries  of  CMSAs  may  be 
within  normal  commuting  distance, 
depending  on  the  factual  circumstances. 

6.  How  Does  the  "Weighted  Average" 
Apply  in  the  Determination  of  the 
Prevailing  Wage? 

Appendix  B  explains  that,  due  to  the 
inadvertent  omission  of  the  word 
"weighted"  ft-om  one  provision  in  the 
regulation,  there  has  been  a  suggestion 
of  confusion  for  an  employer  which 
uses  an  "independent  authoritative 
source"  to  determine  the  local 
prevailing  wage  to  be  used  on  an  LCA. 
When  read  together,  the  regulations  on 
the  computation  of  the  prevailing  wage 
require  the  use  of  the  "weighted 
average"  statistical  methodology.  In 
Appendix  B,  the  Department  describes 
this  methodology  and  clearly  states  how 
and  when  it  is  to  be  used. 

7.  What  is  the  Effect  of  a  New  LCA  on 
the  Employer's  Prevailing  Wage 
Obligation  Under  a  Pre-Existing  LCA? 

Employers  who,  over  a  period  of  time, 
file  several  LCAs  for  the  same 
occupation  in  the  same  area  of 
employment — so  as  to  increase  their 
staff  of  H-lB  workers — may  well  find 
that  these  LCAs  reflect  a  changing 
prevailing  wage  for  that  occupation  and 
area.  There  is  a  possibility  for  confusion 
in  such  situations,  concerning  the 
prevailing  wage  which  is  required  for 
the  various  H-lB  workers.  As  explained 
in  Appendix  B,  the  Department 
considers  the  employer's  prevailing 
wage  obligation  to  any  individual  H-lB 
worker  to  be  prescribed  by  the  LCA 
which  supports  the  H-lB  petition  for 
that  worker.  Thus,  the  employer  is 
required  to  pay  that  worker  at  least  the 
amount  of  that  prevailing  wage;  a 
different  prevailing  wage  appearing  on  a 
different  LCA  would  not  be  applicable. 


The  employer  is  not  required  to 
"adjust"  the  prevailing  wage  amounts 
for  the  entire  H-lB  workforce,  based  on 
a  new  prevailing  wage  that  appears  on 
a  new  (later)  LCA.  However,  as  further 
explained  in  Appendix  B,  the  employer 
would  be  required  to  make 
"adjustments"  for  all  H-lB  workers  in 
accordance  with  the  employer's  actual 
wage  system  (e.g.,  merit  increases;  cost 
of  living  increases),  since  all  H-lB 
workers  are  covered  by  the  actual  wage 
system  (regardless  of  any  difference 
among  prevailing  wage  rates  under 
various  LCAs). 

rv.  Summary 

The  Department  welcomes  comments 
on  any  issues  addressed  in  the  proposed 
regulations — including  the  proposals 
caused  by  the  enactment  of  the  ACWIA; 
the  reproposal  of  provisions  published 
for  comment  in  October,  1995;  and  the 
proposed  interpretative  provisions  in 
Appendix  B — as  well  as  on  any  other 
issues  that  commenters  believe  need  to 
be  addressed. 

V.  Executive  Order  12866 

This  proposed  rule  is  being  treated  as 
a  "significant  regulatory  action"  within 
the  meaning  of  Executive  Order  12866, 
because  of  its  importance  to  the  public 
and  the  Administration's  priorities. 
Therefore,  the  Office  of  Management 
and  Budget  has  reviewed  the  proposed 
rule.  However,  because  this  rule  is  not 
"economically  significant"  as  defined  in 
section  3(f)(1)  of  E.0. 12866,  it  does  not 
require  a  full  economic  impact  analysis 
under  section  6(a)(3)(C)  of  the  Order. 

The  H-lB  visa  program  is  a  voluntary 
program  that  allows  employers  to 
temporarily  secure  and  employ 
nonimmigrants  admitted  under  H-lB 
visas  to  fill  specialized  jobs  not  filled  by 
U.S.  workers.  The  statute  requires  that 
the  employer  pay  an  H-lB  worker  the 
higher  of  the  actual  wage  or  the 
prevailing  wage,  to  protect  U.S.  workers' 
wages  and  eliminate  any  economic 
incentive  or  advantage  in  hiring 
temporary  foreign  workers.  This  rule 
would  implement  statutory  changes  in 
the  H-lB  visa  program  enacted  by  the 
ACWL\  of  1998.  The  ACWIA  (1) 
temporarily  increases  the  maximum 
number  of  H-lB  visas  permitted  each 
year;  (2)  temporarily  requires,  diuing 
the  increased  H-lB  cap  period,  new 
non-displacement  (layoff)  and 
recruitment  attestations  by  "H-lB 
dependent"  employers  and  employers 
found  to  have  committed  willful 
violations  or  misrepresentations;  (3) 
requires  employers  of  H-lB  workers  to 
offer  the  same  fringe  benefits  to  H-lB 
workers  as  it  offers  its  U.S.  workers;  (4) 
requires  an  employer  in  certain  cases  to 
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pay  an  H-lB  worker  even  if  work  is  not 
available  and  the  worker  is  placed  in  a 
non-productive  status  (but  not  for  non- 
productive time  due  to  non-work- 
related  factors  like  a  voluntary  request 
to  be  absent);  and  (5)  provides 
whistleblower  protections  to  employees 
(including  former  employees  and 
applicants)  who  disclose  information 
about  potential  violations  or  cooperate 
in  an  investigation  or  proceeding. 

The  direct,  incremental  costs  that  an 
employer  would  incur  because  of  this 
rule  above  customary  and  usual 
business  expenses  for  recruiting 
qualified  job  applicants  and  retaining 
qualiHed  employees  in  specialized  jobs 
are  expected  to  be  minimal. 
Collectively,  the  changes  proposed  by 
this  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
Therefore,  the  Department  has 
concluded  that  this  rule  is  not 
"economically  significant." 

VI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Department  has  similarly 
concluded  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  approval  by  the 
Congress  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.).  It  will  not 
likely  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

VII.  Unfunded  Mandates  Reform  Act  of 
1995;  Executive  Order  12875 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)."  For  purposes  of  the 
Unfunded  Mandates  Reform  Act,  this 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
annual  expenditures  in  excess  of  $100 
million  by  State,  local  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector.  Moreover,  the 


requirements  of  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  this 
proposed  rule  because  it  does  not 
include  a  "Federal  mandate,"  which  is 
defined  to  include  either  a  "Federal 
intergovernmental  mandate"  or  a 
"Federal  private  sector  mandate."  2 
U.S.C.  658(6).  Except  in  limited 
circumstances  not  applicable  here,  those 
terms  do  not  include  "a  duty  arising 
from  participation  in  a  voluntary 
program."  2  U.S.C.  658(5)(A)(i)(U)  and 
(7)(A)(ii).  A  decision  by  an  employer  to 
obtain  an  H-lB  worker  is  purely 
voluntary,  and  the  obligations  arise 
"from  participation  in  a  voluntary 
Federal  program." 

For  similar  reasons,  the  proposed  rule 
is  not  an  "unfunded  mandate"  within 
the  meaning  of  Executive  Order  12875. 
By  its  terms,  section  1  of  E.O.  12875 
applies  to  "any  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government."  The  order  requires 
agencies  to  consult  with  State,  local, 
and  tribal  governments  when 
developing  regulatory  proposals 
containing  significant  unfunded 
mandates.  For  the  reasons  noted,  the 
proposed  rule  does  not  create  any 
significant  unfunded  mandate  on  units 
of  government. 

VIII.  Initial  Regulatory  Flexibility 
Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  agencies  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis,  describing  the  anticipated 
impact  of  the  proposed  rule  on  small 
entities.  The  following  analysis  has  been 
prepared  to  assess  the  impact  of  the 
proposed  rule  on  small  entities.  Based 
on  diis  analysis,  we  have  concluded  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  impact  of 
the  rule  derives  from  specific  statutory 
obligations  set  forth  in  the  underlying 
H-lB  legislation,  which  DOL  does  not 
have  the  discretion  to  alter.  The  direct, 
incremental  costs  are  not  believed  to  be 
significant  in  any  case.  Moreover,  as 
discussed  below,  most  of  the  new 
compliance  obligations  addressed  in 
this  rulemaking  apply  to  only  a  small 
subset  of  the  full  universe  of  employers 
that  participate  in  the  H-lB  program, 
namely,  those  that  meet  the  new 
definition  of  "H-lB-dependent 
employer,"  which  we  estimate  to 
number  no  more  than  200.  Even 
assuming  that  all  of  the  entities  within 
this  subset  of  200  employers  qualify  as 
"small,"  the  number  is  not  considered 
substantial. 


1.  Why  Is  This  Action  Being 
Considered? 

On  October  21. 1998,  President 
Clinton  signed  into  law  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (ACWIA), 
which  was  enacted  as  Title  IV  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999  (Public  Law  105-277). 
ACWIA  amended  the  Immigration  and 
Nationality  Act  (IN A),  as  amended  (8 
U.S.C.  1101  et  seq.),  relating  to  the  H- 
IB  visa  program.  Under  the  H-lB 
visaprogram,  employers  may 
temporarily  import  and  employ 
nonimmigrants  admitted  into  the  U.S. 
under  H-lB  visas  in  specialty 
occupations  and  as  fashion  models, 
instead  of  employing  U.S.  workers, 
under  certain  conditions.  Section  412(d) 
of  ACWIA  provides  that  some  of  the 
amendments  made  by  ACWIA  do  not 
take  effect  until  the  Department 
promulgates  implementing  regulations, 
which  are  the  subject  of  this  proposed 
rulemaking.  Under  Section  412(e)  of 
ACWIA,  in  order  to  promulgate 
implementing  regulations  in  a  timely 
manner,  the  Department  of  Labor  may 
reduce  to  30  days  the  period  for  public 
comment  on  proposed  regulations. 

2.  What  Are  the  Objectives  of,  and  the 
Legal  Basis  for,  the  Proposed  Rule? 

The  proposed  rule  is  issued  pursuant 
to  provisions  of  the  INA,  as  amended, 
and  the  ACWL\,  8  U.S.C. 
1101(a)(15)(H)(i)(b),  1182(n).  and  1184; 
29  U.S.C.  49  etseq.;  sec.  303(a)(8),  Pub. 
L.  102-232.  105  Stat.  1733,  1748  (8 
U.S.C.  1182  note);  and  sec.  412(d)  and 
(e),  Pub.  L.  105-277, 112  Stat.  2681.  Its 
objectives  are  to  enable  employers  to 
understand  and  comply  with  applicable 
requirements  under  die  amended  H-lB 
visa  program,  and  to  advise  employees 
and  applicants  of  the  protections 
afforded  by  the  amendments  to  U.S.  and 
H-lB  workers. 

3.  How  Many  Small  Entities  Will  Be 
Covered  by  the  Proposed  Rule? 

At  least  some  parts  of  this  proposed 
rule  would  apply  to  all  employers 
which  seek  to  temporarily  employ 
nonimmigrants  admitted  into  the  U.S. 
under  the  H-lB  visa  program  in 
specialty  occupations  and  as  fashion 
models.  The  obligations  differ  under  the 
law  and  the  rules  for  "H-lB-dependent" 
employers  from  those  that  are  not  "H- 
iB-dependent." 

The  definition  of  "small"  business 
varies  considerably,  depending  on  the 
policy  issues  and  circumstances  under 
review,  the  industry  t)eing  studied,  and 
the  measures  used.  The  size  standards 
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used  by  the  U.S.  Small  Business 
Administration  (SBA)  to  deHne  small 
business  concerns  according  to  their 
Standard  Industrial  Classification  (SIC) 
codes  are  codi^ed  at  13  CFR  121.201. 
SBA's  small  siae  standards  are  generally 
expressed  either  in  maximum  number  of 
employees  or  afinual  receipts  (in 
milhons  of  dollars). 

If  we  could  construct  a  profile  of  each 
business  that  uped  H-lB  workers 
showing  both  the  total  number  of 
workers  employed  and  the  portion  that 
are  H-lB  workers,  together  with  total 
annual  receipts  and  the  applicable  SIC 
industry  code,  we  could  then  apply 
SBA's  size  standards  and  gauge 
precisely  how  itiany  of  the  affected 
businesses  are  Tsmall."  Unfortunately, 
the  precise  data  required  for  this 
analysis  are  noi  available.  However,  we 
know  that  nearly  one-half  (44.4  percent) 
of  the  job  openings  being  certified  imder 
the  H-lB  program  are  for  computer- 
related  occupations,  and  over  one-fourth 
(25.9  percent)  are  for  therapists 
(principally  physical  and 
occupational).' jLooking  just  at  these 
categories  woulld  present  a  view  of 
nearly  three-foiirths  of  all  the  certified 
job  openings  under  the  H-lB  program. 

For  Major  Gr<  up  73,  Business 
Services,  the  SI  A's  small  business  size 
standards  for  SDC  codes  in  which 
computer-relatad  occupations  would 
likely  be  employed  are  all  at  the  $18 
million  level  (annual  receipts).^  Data 
nsus  of  Service 
lishment  and  Firm  Size 
ary  1995)  indicate  that 
tal  40,242  firms  (or 
ave  annual  receipts  less 


from  the  1992 
Industries:  Esta 
(published  Feb: 
39.511  out  of  a 
98.18  percent) 
than  $18  millia 
The  Business 
not  include  oth 


services  category  would 
ir  users  of  H-lB  workers 
in  computer-related  occupations,  such 
as  computer  eqi^ipment  manufacturers. 
For  computer  ai^d  other  electronic 
equipment  manjifacturers,  the  SBA's 
small  size  threshold  is  1,000 


employees.^  In  ; 


994  (latest  data  on  size 


I  Analysis  of  numt  er  of  job  openings  certified  in 
Fiscal  Year  (FY)  199  '  by  occupational 

of  180.739  LCAs  were  filed 
in  FY  1997,  certifying  398.324 


classification.  A  tota 
with  the  Department  i 
job  openings. 

'  Major  Croup  73  i:  icludes  the  following  SIC 
industries:  Compute^  Programming  Services  (7371); 
Prepaclcaged  Softwai  (7372):  Computer  Integrated 
Systems  Design  (7378);  Computer  Processing  and 
Data  Preparation  an<i  Processing  Services  (7374): 
Information  Retrieval  Services  (7375):  Computer 
Facilities  Management  Services  (7376);  Computer 
Rental  and  Leasing  (t377):  Computer  Maintenance 
and  Repair  (7378):  aijd  Computer  Related  Services. 
Not  Elsewhere  Classfied  (N.E.C.)  (7379). 

,  the  following  five  SICs 
tic  equipment  manufacturing 
industry:  357,  Compilter  and  Office  Equipment; 
365.  Household  Audjo  and  Video  Equipment:  366, 
Communications  Equipment;  367,  Electronic 


distribution),  1.6  percent  of  the 
establishments  employed  1,000  or  more 
workers  (comprising  42.1  percent  of  the 
emplo3Tnent  in  the  industry).'*  There 
were  more  than  14,000  establishments 
in  this  industry  in  1996. 

For  Major  Group  80,  Health  Services, 
the  SBA's  small  size  threshold  for  all 
categories  within  the  group  are  at  the  $5 
million  (annual  receipts)  level.  Data 
from  the  1992  Census  of  Service 
Industries:  Establishment  and  Firm  Size 
(February  1995)  indicate  that  244,437 
out  of  a  total  249.052  firms  (or  98.15 
percent)  have  annual  receipts  less  than 
$5  million. 5 

Based  on  the  above  data,  the  vast 
majority  (over  98  percent)  of  the 
businesses  in  the  industries  in  which 
H-lB  workers  are  likely  to  be  employed 
would  meet  SBA's  definition  of  "small." 
However,  as  noted  above,  the  new 
compliance  obligations  under  ACWIA 
(and,  therefore,  under  these  regulations) 
differ  for  employers  who  meet  a  new 
statutory  definition  of  being  "H-lB 
dependent"  or  have  been  found  after  the 
effective  date  of  ACWIA  to  have 
committed  willful  violations  or 
misrepresentations.  Section  412(a)(3)  of 
ACWIA  defines  "H-lB-dependent 
employer"  as  an  employer  that  has  25 
or  fewer  full-time  equivalent  employees 
employed  in  the  U.S.  and  more  than  7 
H-lB  nonimmigrants,  at  least  26  but  not 
more  than  50  full-time  equivalent 
employees  and  more  than  12  H-lB 
nonimmigrants,  or  at  least  51  full-time 
equivalent  employees  and  a  workforce 
of  H-lB  nonimmigrants  comprising  at 
least  15  percent  of  its  full-time 
equivalent  employees.  ACWIA  requires 
H-lB-dependent  employers  and 
employers  found  to  have  willfully 


Components  and  Accessories;  and  381.  Search  and 
Navigation  Equipment.  These  five  SICs  share 
common  need  for  high  levels  of  computer 
programmers,  analysts,  engineers  and  other 
computer  scientists.  BLS  has  publishBd  data  on 
establishment  size  for  the  industry  as  a  whole,  but 
not  its  five  components.  See  Career  Guide  to 
Industries,  BLS  Bulletin  2503,  pp.  53-56,  January 
1998.  The  products  of  this  industry  include 
computers  and  computer  storage  devices  such  as 
disk  drives;  semiconductors  (silicon  or  computer 
chips  or  integrated  circuits)  which  are  the  core  of 
computers  and  other  advanced  electronic  products; 
computer  peripheral  equipment  such  as  printers 
and  scanners;  calculating  and  accounting  machines 
such  as  automated  teller  machines;  and  other 
electronic  equipment  using  highly  skilled  computer 
and  other  scientists  and  professionals. 

■•BLS  Bulletin  2503  (January  1998).  Source:  U.S. 
Department  of  Commerce,  County  Business 
Patterns.  1994. 

'  SIC  industries  8021  (Offices  and  Clinics  of 
Dentists).  8042  (Offices  and  Clinics  of 
Optometrists),  8072  (Dental  Laboratories),  and  8092 
(Kidney  Dialysis  Centers)  were  subtracted  fi-om  the 
total  number  of  health  service  firms  in  SIC  80  for 
purposes  of  this  analysis,  based  on  the  assumption 
that  such  firms  would  not  likely  employ  physical 
or  occupational  therapists. 


violated  H-lB  requirements  to  attest 
that  they  will  not  displace  (layoff)  U.S. 
workers  and  replace  them  with  H-lB 
workers  in  essentially  equivalent  jobs, 
that  they  will  not  place  H-lB  workers 
with  other  employers  without  first 
inquiring  as  to  whether  they  intend  to 
displace  U.S.  workers,  and  that  they 
have  taken  good  faith  steps  to  recruit  in 
the  United  States  for  U.S.  workers  to  fill 
the  jobs  for  which  they  are  seeking  H- 
IB  workers.  An  employer  filing  an  LCA 
pertaining  only  to  "exempt  H-lB 
nonimmigrants"  need  not  comply  with 
the  non-displacement  and  good  faith 
recruitment  attestations,  regardless  of 
status  as  an  H-lB-dependent  or  wrillful 
violator.  "Exempt  H-lB 
nonimmigrants"  are  defined  as  those 
who  earn  at  least  $60,000  annually  or 
who  have  attained  a  master's  degree  or 
its  equivalent  in  a  specialty  related  to 
the  intended  employment. 

The  Department  estimates  that 
approximately  50,000  employers  a  year 
file  LCA's  for  H-lB  nonimmigrants.  The 
Department  estimates  that  not  more 
than  ten  (10)  employers  a  year  will  be 
found  to  have  committed  willful 
violations.  There  are  no  data  available  to 
determine  precisely  how  many  "H-lB- 
dependent"  employers  will  exist  imder 
the  rule.  We  tried  to  estimate  the 
number  of  "H-lB-dependent" 
employers  for  purposes  of  this  analysis, 
as  follows.  Although  the  test  for  H-lB 
dependency  varies  with  the  size  of  the 
employer,  an  employer  must  employ  at 
least  seven  (7)  H-lB  workers  to  be 
dependent.  Therefore,  if  we  assume  that 
every  H-lB-dependent  employer  had 
the  smallest  workforce  threshold  (25 
full-time  equivalent  employees)  and 
therefore  subject  to  the  "more  than 
seven  H-lB"  workers  test,  we  can 
estimate  the  maximum  potential 
number  of  H-lB-dependent  employers 
in  computer-related  fields  and  health 
services  (using  therapists)  by 
determining  how  many  of  those 
employers  submitted  LCAs  seeking 
certification  of  more  than  seven  H-lB 
nonimmigrants  on  a  single  LCA.  This 
approach  undercounts  the  potential 
number  of  H-lB-dependent  employers 
because  some  employers  requesting 
fewer  than  seven  H-lB  workers  on  a 
single  LCA  may  already  employ  other 
H-lB  workers  or  may  file  more  than  one 
LCA.  For  purposes  of  this  analysis, 
therefore,  we  calculated  the  number  of 
employers  for  which  more  than  five  (5) 
H-lB  nonimmigrants  were  certified  on 
a  single  LCA  to  work  in  computer- 
related  fields  or  as  therapists  in  FY 
1997.  to  estimate  an  upper-bound  limit 
of  the  maximum  potential  number  of  H- 
IB-dependent  employers.  This  yielded  a 
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total  of  1,425  employers  (8.7  percent  of 
the  total  in  the  sample).  This  approach 
for  setting  the  maximum  upper  limit 
greatly  overstates  H-lB  dependency, 
however,  because  many  larger  firms 
employing  more  than  25  full-time 
employees  would  automatically  be 
included  in  the  count  of  H-lB 
dependents.  For  example,  we  know,  that 
many  major  employers  of  H-lB  workers 
have  workforces  larger  than  25  full-time 
equivalent  employees.  In  addition,  some 
employers  file  LCAs  certifying  a  need 
for  H-lB  workers  but  for  various 
reasons  never  fill  all  the  positions. 
Realistically,  we  estimate  that  the  actual 
number  of  H-lB-dependent  employers 
and  willful  violators  under  the  rule  to 
be  no  more  than  from  between  100  and 
200  employers. 

4.  What  Are  the  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements  of  the  Proposed  Rule, 
Which  Small  Entities  Will  They  Affect, 
and  What  Type  of  Professional  Skills  are 
Needed  to  Meet  the  Requirements? 

The  reporting  and  recordkeeping 
requirements  of  this  rule  are  described 
above  in  the  Supplementary  Information 
section  entitled  "Paperwork  Reduction 
Act"  and  in  various  places  throughout 
the  preamble.  They  are  also  briefly 
summarized  here.  In  sum,  the  reporting 
and  recordkeeping  requirements  of  the 
rule  are  not  overly  complex,  and  in  most 
cases  simply  require  that  a  copy  be  kept 
of  a  record  made  for  other  purposes  or 
that  a  simple  arithmetic  calculation  be 
performed.  There  are  no  requirements 
for  technical,  specialized  or  professional 
skills  to  comply  with  the  reporting  or 
recordkeeping  provisions  of  the  rule. 

As  noted,  most  new  recordkeeping 
and  compliance  requirements  imposed 
by  ACWIA  and  this  rule  apply  only  to 
employers  meeting  the  new  definition  of 
"H-lB-dependent  employer"  or 
employers  found  to  have  committed 
willful  violations  or  misrepresentations, 
which  we  estimate  to  number  between 
100  and  200.  To  determine  if  it  meets 
the  new  definition  of  "H-lB-dependent 
employer,"  an  employer  of  H-lB 
workers  must  compare  the  number  of  its 
H-lB  workers  to  the  number  of  full-time 
equivalent  employees.  H-lB-dependent 
employers  and  willful  violators  must 
comply  with  the  new  "non- 
displacement"  and  "good  faith 
recruitment"  requirements  of  ACWIA. 
In  many  cases,  it  will  be  readily 
apparent,  at  either  end  of  the  spectrum, 
whether  an  employer  is  or  is  not  H-lB 
dependent.  When  H-lB  dependency  is 
not  apparent  or  it  is  a  close  question,  the 
employer  must  make  a  mathematical 
determination,  and  if  it  determines  it  is 
not  dependent,  document  the 


determination  in  its  pubhc  disclosure 
file.  In  order  to  make  the  determination, 
employers  will  need  to  keep  copies  of 
H-lB  petitions  and,  for  part-time 
workers,  either  hourly  payroll  records  or 
a  document  showing  the  employee's 
regular  schedule. 

The  ACWIA  provisions  on  non- 
displacement  and  recruitment  of  U.S. 
workers  do  not  apply  if  the  LCA  is  used 
for  petitioning  only  "exempt  H-lB 
nonimmigrants."  If  INS  determines  in 
the  course  of  adjudicating  an  H-lB 
petition  that  an  H-lB  nonimmigrant  is 
exempt,  the  employer  must  keep  a  copy 
of  the  determination  in  the  public 
access  file. 

The  proposed  rule  would  require  an 
H-lB-dependent  employer  or  willful 
violator  that  is  seeking  to  place  an  H- 
IB  nonimmigrant  with  another 
employer  to  secure  and  retain  either  a 
written  assurance  from  the  second 
employer,  a  contemporaneous  written 
record  of  the  second  employer's  verbal 
statement,  or  a  prohibition  in  the 
contract  between  the  two  employers, 
stating  that  it  has  not  displaced  and 
intends  not  to  displace  a  U.S.  worker. 

H-lB-dependent  employers  and 
willful  violators  must  maintain 
documentation  that  they  have  not 
displaced  U.S.  workers  for  a  period  90 
days  before  and  90  days  after  the 
employer  petitions  for  an  H-lB  worker. 
The  rule  proposes  that  employers 
maintain  typical  personnel  records  that 
would  ordinarily  be  readily  available, 
including  name,  last  known  mailing 
address,  title  and  description  of  job,  and 
any  documentation  kept  on  the 
employee's  experience  and 
qualifications  and  principal 
assignments,  for  all  U.S.  workers  who 
left  employment  during  the  180-day 
window.  "The  employer  must  also  keep 
all  documents  concerning  the  departure 
of  any  such  U.S.  employees  and  the 
terms  of  any  offers  of  similar 
employment  made  to  them  and  their 
responses.  No  special  records  need  to  be 
created  to  meet  these  requirements. 
EEOC  requires  under  its  regulations  that 
any  such  existing  records  be  maintained 
by  employers. 

H-lB-dependent  employers  and 
willful  violators  must  make  good  faith 
efforts  to  recruit  U.S.  workers  using 
procedures  that  meet  industry-wide 
standards  before  hiring  H-lB  workers. 
These  employers  will  be  required  to 
keep  documentation  of  the  recruiting 
methods  they  used,  including  the 
places,  dates,  and  contents  of 
advertisements  or  postings,  and  the 
compensation  terms  (if  not  included  in 
contents  of  advertisements  and 
postings).  These  employers  must  also 
summarize  in  the  public  disclosure  file 


the  principal  recruitment  methods  used 
and  the  time  frame  within  which  the 
recruitment  was  conducted.  The 
Department  has  requested  comments  on 
how  employers  should  determine 
industry-wide  standards,  and  how  to 
make  this  determination  available  to 
U.S.  workers.  We  expect  that  most 
employers  would  ordinarily  follow 
industry  standards  for  recruiting 
qualified  job  applicants  for  specialized 
jobs.  Thus,  inasmuch  as  the 
requirements  are  based  on  industry- 
wide steindards,  meeting  this  statutory 
standard  should  not  impose  significant 
burdens  on  affected  employers  in  most 
cases.  To  ascertain  whether  employers 
have  given  good  faith  consideration  to 
U.S.  worker/applicants,  the  proposed 
regulation  would  also  require  retention 
of  applications  and  related  documents, 
rating  forms,  job  offers,  etc.  Retention  of 
such  records  is  already  required  by 
EEOC,  so  no  additional  burden  will  be 
imposed. 

All  employers  of  H-lB  workers  must 
offer  fringe  benefits  to  H-lB  workers  on 
the  same  basis  and  terms  as  offered  to 
similarly-employed  U.S.  workers.  To 
document  that  they  have  done  so, 
employers  must  keep  copies  of  their 
fringe  benefit  plans  and  summary  plan 
descriptions,  including  rules  on 
eligibility  and  benefits,  evidence  of 
what  benefits  are  actually  provided  to 
workers,  and  how  costs  are  shared 
between  employers  and  employees. 
Because  regulations  of  the  Pension  and 
Welfare  Benefits  Administration  and  the 
Internal  Revenue  Service  generally 
require  employers  to  keep  copies  of 
such  fringe  benefit  information,  meeting 
this  requirement  should  not  impose  any 
additional  burdens  on  most  affected 
employers,  and  in  the  few  cases  where 
such  information  is  not  currently 
retained,  it  is  anticipated  that  the 
additional  burden  will  be  minor. 

The  Department  has  also  republished 
and  asked  for  comment  on  several 
provisions  of  the  December  20, 1994 
Final  Rule  (59  FR  65646),  which  were 
published  for  notice  and  comment  on 
October  31. 1995  (60  FR  55339).  As 
explained  above,  H-lB  workers  are 
required  to  be  paid  at  least  the  actual 
wage  or  the  prevailing  wage,  whichever 
is  higher.  To  ensure  this  requirement  is 
met,  employers  are  required  to  include 
in  the  public  access  file  documents 
explaining  their  actual  wage  system, 
and  to  maintain  payroll  records  for  the 
specific  employment  in  question  for 
both  their  H-lB  workers  and  their  U.S. 
workers.  This  proposal  modifies  the 
payroll  recordkeeping  requirement  with 
respect  to  U.S.  workers,  to  require  that 
hours  worked  records  be  retained  only 
if  the  employee  is  not  paid  on  a  salary 
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basis  or  the  actual  wage  is  expressed  as 
an  hourly  rate.  In  virtually  all  cases, 
these  employees  would  be  paid  hourly 
and  hourly  pay]  records  would  therefore 
be  kept. 

5.  Are  There  Any  Federal  Rules  That 
Duplicate,  Overlap  or  Conflict  With 
This  Proposed  Rule? 

Title  VII  of  the  Civil  Rights  Act  of 
1964  (42  U.S.cl  2000e  et  seq.),  enforced 
by  the  U.S.  Equal  Employment 
Opportunity  Commission  (EEOC), 
prohibits  national  origin  discrimination 
by  employers  with  15  or  more 
employees  (see^29  CFR  1606).  The 
Immigration  Reform  and  Control  Act  of 
1986  [see  8  U.4c.  1324b;  8  U.S.C. 
1103(a)).  enforced  by  the  U.S. 
Department  of  justice,  prohibits  national 
origin  discrimination  by  employers  with 
between  four  U  )  and  14  employees 
(those  not  covered  by  Title  VII),  and 
citizenship-stalus  discrimination  by 
employers  with  at  least  four  (4) 
employees  (sea  28  CPU  44).  In  addition, 
under  ACWIA.  an  "H-lB  dependent" 
employer  musd  attest  that  it  has  taken 
good  faith  steps  to  recruit  in  the  U.S.  for 
the  position  fo^  which  it  is  seeking  the 
H-lB  worker,  4nd  that  it  has  offered  the 
job  to  any  U.S.  jworker/applicant  who  is 
equally  or  better  qualified.  The 
Department  of  Labor  is  responsible  for 
enforcing  the  riquired  recruitment,  and 
the  Department  of  Justice  is  responsible 
for  administerijig  an  arbitration  process 
detailed  in  AC^IA  if  U.S.  worker/ 
applicants  complain  that  they  were  not 
offered  a  job  fo  r  which  they  were 
equally  or  bett«  r  qualified,  as  required. 

6.  Are  There  Significant  Alternatives 
Available  Suclfas  Differing  Compliance 
or  Reporting  Requirements  or 
Timetables  for  Small  Entities? 

The  compliaice  and  reporting 
requirements  oS  the  proposed  rule, 
together  with  those  significant 
alternatives  wnich  have  been  identified, 
are  discussed  in  the  "Supplementary 
Information"  section  of  the  preamble 
above.  Different  timetables  for 
implementing  ihe  statutory 
requirements  ftir  smaller  businesses 
would  not  appear  to  be  consistent  with 
the  statute.  Thf  legislation  temporarily 
increases  the  ntaximum  allowable 
number  of  nonimmigrants  that  may  be 
admitted  into  tne  U.S.  to  perform 
specialized  jobs  not  filled  by  U.S. 
workers,  and  temporarily  adds 
corresponding  provisions  intended  to 
protect  the  wages  and  working 
conditions  of  Q.S.  workers  in  similar 
jobs  during  th^  same  period. 


7.  Can  Compliance  and  Reporting 
Requirements  be  Clarified, 
Consolidated,  or  Simplified  Under  the 
Proposed  Rule  for  Small  Entities? 

The  compliance  and  reporting 
requirements  of  the  proposed  rule,  and 
each  of  the  alternatives  considered 
together  with  their  expected  advantages 
and  disadvantages,  are  described  in  the 
preamble  above.  The  Department  has 
attempted  to  keep  new  recordkeeping 
requirements  to  the  minimum  necessary 
for  the  Department  to  ascertain 
compliance  and  for  the  public  to  be 
aware  of  the  primary  documentation 
relied  on  by  the  employer  to  satisfy  the 
statutory  requirements.  (See  Section 
212(n)(l)  of  the  INA.)  In  addition,  most 
recordkeeping  requirements  are  already 
imposed  by  other  statutes,  or  only 
require  retention  of  documents  which 
would  be  kept  by  a  prudent 
businessman.  Comments  are  invited  on 
ways  to  clarify  or  simplify  the 
compliance  requirements  for  small 
businesses  without  undermining  the 
Congressional  intent  of  the  new 
statutory  provisions. 

8.  Can  Other  Standards  be  Used  (Such 
as  Performance,  Rather  Than  Design 
Standards)? 

The  underlying  legislation  allows 
employers  to  temporarily  import  and 
employ  nonimmigrants  admitted  into 
the  U.S.  under  H-lB  visas  to  fill 
specialized  jobs  not  filled  by  U.S. 
workers.  As  a  condition  of  participating 
in  this  voluntary  program,  the  employer 
must  pay  the  H-lB  worker  at  least  the 
prevailing  wage  or  the  actual  wage 
(whichever  is  higher).  Certain 
employers  of  H-lB  workers  must  also 
engage  in  good  faith  recruitment  to  try 
to  find  qualified  U.S.  workers  to  fill 
their  job  openings,  and  may  not  displace 
(lay  off)  a  U.S.  worker  in  order  to  hire 
an  H-lB  worker  in  the  same  job.  Given 
the  objectives  of  the  applicable  statutory 
provisions,  the  use  of  performance 
rather  than  design  standards  has  been 
considered  and  such  alternatives,  where 
perceived  to  be  appropriate,  are 
discussed.  For  example,  the  Department 
is  considering  a  presumption  of  good 
faith  recruitment  based  on  the 
employer's  hiring  a  significant  number 
of  U.S.  workers  and,  thereby, 
accomplishing  a  significant  reduction  in 
the  ratio  of  H-lB  workers  to  U.S. 
workers  in  the  employer's  workforce. 
The  available  alternatives  that  were 
considered  in  developing  this  proposed 
rule  are  discussed  in  the  preamble 
above  and  are  not  repeated  here. 


9.  Can  Small  Entities  be  Exempted  From 
Coverage  of  the  Rule,  or  Any  Part  of  the 
Rule? 

Exemption  from  coverage  under  this 
proposed  rule  for  small  entities  would 
not  be  appropriate  under  the  terms  of 
the  controlling  H-lB  statutory 
mandates.  The  ACWIA  contains  no 
authority  for  the  Department  to  grant 
such  an  exemption  except  to  the  extent 
that  the  statute  itself  grants  an 
exemption  (e.g.,  the  definition  of  "H- 
iB-dependent  employer"). 

DC.  Catalog  of  Federal  Domestic 
Assistance  Number. 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  of  Subjects  in  20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Employment,  Forest  and  forest 
products,  Health  professions. 
Immigration,  Labor,  Longshore  work, 
Migrant  labor,  Penalties,  Reporting 
requirements,  Students,  Wages. 

Text  of  the  Proposed  Rule 

The  text  of  the  proposed  rule  to 
amend  20  CFR  chapter  V  appears  below. 
(In  addition  to  the  proposed  regulatory 
text,  other  proposed  changes  to  parts 
655  and  656  are  discussed  in  the 
preamble.) 

PART  655-TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  655 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15)(H)(i)  and  (ii),  1182(m)  and 
(n),  1184, 1188,  and  1288(c);  29  U.S.C.  49  et 
seq.;  sec.  3(c)(1),  Pub.  L.  101-238, 103  Stat. 
2099,  2103  (8  U.S.C.  1182  note);  sec.  221(a), 
Pub.  L.  101-649, 104  Stat.  4978,  5027  (8 
U.S.C.  1184  note);  Title  IV,  Pub.  L.  105-277, 
112  Stat.  2681;  and  8  CFR  214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184,  and  1188;  29  U.S.C. 
49  et  seq.:  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101{a)(15)(H)(ii)(b)  and  1184;  29  U.S.C.  49  et 
seq.;  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(a),  1184,  and  1188;  and  29 
U.S.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(a),  1182(m),  and  1184;  29 
U.S.C.  49  etseq.;  and  sec.  3(c)(1),  Pub.  L 
101-238,  103  Stat.  2099,  2103  (8  U.S.C.  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C 
1184  and  1288(c);  and  29  U.S.C.  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101{a)(15)(H){i)(b),  1182(n),  and  1184;  29 
U.S.C.  49  etseq.;  sec.  303(a)(8),  Pub.  L.  102- 
232, 105  Stat.  1733, 1748  (8  U.S.C.  1182 
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note);  and  Title  IV,  Pub.  L.  105-277, 112  Stat. 
2681. 

Subparts  J  and  K  issued  under  29  U.S.C.  49 
et  seq.;  and  sec.  221(a),  Pub.  L.  101-649, 104 
Stat.  4978,  5027  (8  U.S.C.  1184  note). 

Subpart  H— Labor  Condition 
Applications  and  Requirements  for 
Employers  Using  Non-Immigrants  on 
H-1B  Visas  in  Specialty  Occupations 
and  as  Fashion  Models 

2.  In  §  655.700,  paragraph  (a)(1)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  655.700    Purpose,  procedure  and 
applicability  of  subparts  H  and  I. 

(a)  •  •  * 

(1)  Establishes  the  following  annual 
ceilings  (exclusive  of  spouses  and 
children)  on  the  number  of  foreign 
workers  who  may  be  issued  H-lB  visas 
or  otherwise  accorded  H-lB 
nonimmigrant  status): 

(i)  115,000  in  fiscal  year  1999; 

(ii)  115,000  in  fiscal  year  2000; 

(iii)  107,500  in  fiscal  year  2001;  and 

(iv)  65,000  in  each  succeeding  fiscal 
year; 

*  •        •        •        • 

3.  In  §  655.715,  a  new  definition  of 
"Employed  or  employed  by  the 
employer"  is  proposed  to  be  added,  to 
read  as  follows: 

§655.715    Definitions. 

*  •        •        •        * 

Employed  or  employed  by  the 
employer  means  the  employment 
relationship  as  determined  under  the 
common  law,  under  which  "no 
shorthand  formula  or  magic  phrase 

*  *  *  can  be  applied  to  find  the  answer, 

*  *  *  all  of  the  incidents  of  the 
relationship  must  be  assessed  and 
weighed  with  no  one  factor  being 
decisive"  (NLRBv.  United  Ins.  Co.  of 
America,  390  U.S.  254,  258  (1968)),  in 
considering  the  following  factors  that 
would  indicate  the  existence  of  an 
employment  relationship: 

(1)  The  firm  or  the  client  has  the  right 
to  control  when,  where,  and  how  the 
worker  performs  the  job; 

(2)  The  work  does  not  require  a  high 
level  of  skill  or  expertise; 

(3)  The  firm  or  tne  client  rather  than 
the  worker  furnishes  the  tools, 
materials,  and  equipment; 

(4)  The  work  is  performed  on  the 
premises  of  the  firm  or  the  client; 

(5)  There  is  a  continuing  relationship 
between  the  worker  and  the  firm  or  the 
client; 

(6)  The  firm  or  the  client  has  the  right 
to  assign  additional  projects  to  the 
worker; 

(7)  The  firm  or  the  client  sets  the 
hours  of  work  and  the  duration  of  the 
job; 


(8)  The  worker  is  paid  by  the  hour, 
week,  month  or  an  annual  salary,  rather 
than  for  the  agreed  cost  of  performing  a 
particular  job; 

(9)  The  worker  does  not  hire  or  pay 
assistants; 

(10)  The  work  performed  by  the 
worker  is  part  of  the  regular  business 
(including  governmental,  educational, 
and  nonprofit  operations)  of  the  firm  or 
the  client; 

(11)  The  firm  or  the  client  is  itself  in 
business; 

(12)  The  worker  is  not  engaged  in  his 
or  her  own  distinct  occupation  or 
business; 

(13)  The  firm  or  the  client  provides 
the  worker  with  benefits  such  as 
insurance,  leave,  or  workers' 
compensation; 

(14)  The  worker  is  considered  an 
employee  of  the  firm  or  the  client  for  tax 
purposes  (i.e.,  the  entity  withholds 
federal,  state,  and  Social  Security  taxes); 

(15)  The  firm  or  the  client  can 
discharge  the  worker;  and 

(16)  The  worker  and  the  firm  or  client 
believe  that  they  are  creating  an 
employer-employee  relationship. 

•        *        •        •        • 

4.  In  §655.730,  in  paragraph  (b),  the 
first  sentence  is  proposed  to  continue  to 
read  as  follows: 

i  655.730    Labor  condition  application. 

(b)  Where  and  when  should  a  labor 
condition  application  be  submitted?  A 
labor  condition  application  shall  be 
submitted,  by  U.S.  mail,  private  carrier, 
or  facsimile  transmission,  to  the  ETA 
regional  office  shov\m  in  §655.720  of 
this  part  in  whose  geographic  area  of 
jurisdiction  the  H-lB  nonimmigrant 
will  be  employed  no  earlier  than  six 
months  before  the  beginning  date  of  the 
period  of  intended  employment  shown 
on  the  LCA.  •  *  * 

***** 

5.  In  §655.730,  paragraph  (d)(4)(i)(B) 
is  proposed  to  be  revised  to  read  as 
follows: 

§  655.730    Lat>or  condition  application. 


(d)* 
(4)* 
(i)* 


*  * 

*  * 


/ 


(B)  If  there  is  no  such  bargaining 
representative,  provides  electronic 
notice  or  posts  notice  of  the  filing  of  the 
labor  condition  application  in 
conspicuous  locations  in  the  employer's 
establishment(s)  in  the  area  of  intended 
employment,  in  the  manner  described 
in  §  655.734(a)(l)(ii)  of  this  subpart,  and 
provides  a  copy  of  the  labor  condition 
application  to  the  H-lB  worker,  in  the 


manner  described  in  §  655.734(a)(2)  of 
this  subpart;  and 

6.  In  §  655.731,  the  second  sentence  of 
paragraph  (a)(1)  is  proposed  to  be 
amended  by  adding  the  phrase  "job 
performance,"  after  the  phrase  "job 
responsibility  and  function,". 

7.  In  §  655.731,  paragraph 
(a)(2)(iii)(A)(l)  is  proposed  to  continue 
to  read  as  follows: 

§  655.731    The  first  labor  condiUon 
statement:  wages. 

(a)*  •  • 

(2)*  •  • 

(iii)*  •  * 

(A)*  •  • 

(1)  An  employer  who  chooses  to 
utilize  a  SESA  prevailing  wage 
determination  shall  file  the  labor 
condition  application  not  more  than  90 
days  after  the  date  of  issuance  of  such 
SESA  wage  determination.  Once  an 
employer  obtains  a  prevailing  wage 
determination  from  the  SESA  and  files 
an  LCA  supported  by  that  prevailing 
wage  determination,  the  employer  is 
deemed  to  have  accepted  the  prevailing 
wage  determination  (both  as  to  the 
occupational  classification  and  wage) 
and  thereafter  may  not  contest  the 
legitimacy  of  the  prevailing  wage 
determination  through  the  Employment 
Service  complaint  system  or  in  an 
investigation  or  enforcement  action. 
Prior  to  fiUng  the  LCA,  the  employer 
may  challenge  a  SESA  prevailing  wage 
determination  through  the  Employment 
Service  complaint  system,  by  filing  a 
complaint  with  the  SESA.  See  20  CFR 
part  658.410  et  seq.  Employers  which 
challenge  a  SESA  prevailing  wage 
determination  must  obtain  a  final  ruling 
from  the  Employment  Service  complaint 
system  prior  to  filing  an  LCA  based  on 
such  determination.  In  any  challenge, 
the  SESA  shall  not  divulge  any 
employer  wage  data  whidi  was 
collected  under  the  promise  of 
confidentiality. 
•        •        •        •        • 

8.  In  §655.731,  paragraph  (b)(1)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  655.731    The  first  labor  condition 
statement:  wages. 

***** 

(b)  Documentation  of  the  wage 
statement.  (1)  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  wage  statement 
required  in  paragraph  (a)  of  this  section 
and  attested  to  on  Form  ETA  9035.  The 
documentation  shr>11  be  made  available 
to  DOL  upon  request.  Documentation 
shall  also  be  made  available  for  public 
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examination  td  the  extent  required  by 
§  655.760(a)  ofjthis  part.  The  employer 
shall  also  document  that  the  wage 
rate(s)  paid  to  H-lB  nonimmigrant(s) 
is(are)  no  less  than  the  required  wage 
rate(s).  The  documentation  shall  include 
information  about  the  employer's  wage 
rate  for  all  oth^r  employees  for  the 
specific  employment  in  question  at  the 
place  of  employment,  beginning  with 
the  date  the  laljor  condition  application 
was  submitted  jand  continuing 
throughout  thej  period  of  employment. 
The  records  shbll  be  retained  for  the 
period  of  time  specified  in  §  655.760  of 
this  part.  The  Payroll  records  for  each 
such  employes  shall  include: 

(i)  Employee|s  full  name; 

(ii)  Employee's  home  address; 

(iii)  Employe's  occupation; 

(iv)  Employefe's  rate  of  pay; 

(v)  Hours  worked  each  day  and  each 
week  by  the  eniployee  if: 

(A)  The  employee  is  paid  on  other 
than  a  salary  btsis;  or 

(B)  The  actuj  il  wage  is  expressed  as  an 
hourly  rate;  or 

(C)  With  resjiect  only  to  H-lB 


nonimmigrant! 
expressed  as  ai 


9.  In§655.7$l 
(b)(3){iii)(B)(l) 
to  read  as  foUoWs: 


the  prevailing  wage  is 
hourly  rate; 
(vi)  Total  additions  to  or  deductions 
from  pay  each  jay  period  by  employee; 
and 

(vii)  Total  w4ges  paid  each  pay 
period,  date  of  pay  and  pay  period 
covered  by  the  payment  by  employee. 


paragraph 
is  proposed  to  be  revised 


§  655.731    The  Urst  labor  condition 
statement:  wagqs. 


(b)*  *  • 

(3)*  *  * 

(iii)  •  *  * 

(B)'  *  • 

(1)  Reflect  th» 
paid  to  workers 
the  area  of  inteided 


10.  In  §655 
proposed  to  be 

11.  In  §655. 
proposed  to  be 
follows: 


weighted  average  wage 
similarly  employed  in 
employment; 


"i  31,  paragraph  (c)(4)  is 
deleted  and  reserved. 

^31,  paragraph  (c)(5)  is 
revised  to  read  as 


§  655.731    The  fjrst  tabor  condition 
statement:  wag^ 

«        *         *        *        * 

(5)(i)  In  accordance  with  the 
standards  specified  in  paragraphs  (c)(5) 
(ii)  and  (iii)  of  ihis  section,  an  H-lB 
nonimmigrant  ^hall  receive  the  full 
wage  which  the  LCA-filing  employer  is 
required  to  pay.  beginning  on  the  date 
when  the  nonimmigrant  enters  into 


employment  with  the  employer  and 
continuing  throughout  the 
nonimmigrant's  period  of  employment. 
In  the  case  of  an  H-lB  nonimmigrant 
who  has  not  yet  entered  into 
employment  with  an  employer  who  has 
had  approved  a  labor  condition 
application  and  an  H-lB  petition  for 
such  nonimmigrant,  the  employer's 
obligation  to  pay  wages  in  accordance 
with  the  standards  specified  in 
paragraphs  (c)(5)  (ii)  and  (iii)  of  this 
section  shall  begin  30  days  after  the  date 
the  nonimmigrant  first  is  admitted  into 
the  U.S.  pursuant  to  the  petition,  or  60 
days  after  the  date  the  nonimmigrant 
becomes  eligible  to  work  for  the 
employer  (if  the  nonimmigrant  is 
present  in  the  U.S.  on  the  date  of  the 
approval  of  the  petition). 

(ii)  If  the  H-lB  nonimmigrant  is  in  a 
nonproductive  status  for  reasons  such  as 
training,  lack  of  Hcense,  lack  of  assigned 
work  or  any  other  reason,  the  employer 
will  be  required  to  pay  the  salaried 
employee  the  full  pro-rata  amount  due. 
or  to  pay  the  hourly-wage  employee  for 
a  full-time  week  (40  hours  or  such  other 
number  of  hours  as  the  employer  can 
demonstrate  to  be  full-time  employment 
for  the  occupation  and  area  involved)  at 
the  required  wage  for  the  occupation 
listed  on  the  LCA.  If  the  employer's  LCA 
carries  a  designation  of  "part-time 
employment."  the  employer  will  be 
required  to  pay  the  nonproductive 
employee  for  at  least  the  number  of 
hours  indicated  on  the  1-129  petition 
filed  by  the  employer  with  the  INS.  If 
during  a  subsequent  enforcement  action 
by  the  Administrator  it  is  determined 
that  an  employee  designated  in  the  LCA 
as  part-time  was  in  fact  working  full- 
time  or  regularly  working  more  hours 
than  reflected  on  the  1-129  petition,  the 
employer  will  be  held  to  the  factual 
standard  disclosed  by  the  enforcement 
action. 

(iii)  If,  however,  during  the  period  of 
employment,  an  H-lB  nonimmigrant 
experiences  a  period  of  nonproductive 
status  due  to  conditions  unrelated  to 
employment  which  take  the 
nonimmigrant  away  from  his/her  duties 
at  his/her  voluntary  request  and 
convenience  (e.g..  touring  the  U.S.  prior 
to  commencing  performance  of  duties 
for  employer,  caring  for  ill  relative)  or 
render  the  nonimmigrant  unable  to 
work  [e.g.,  maternity  leave,  automobile 
accident  which  temporarily 
incapacitates  the  nonimmigrant),  then 
the  employer  shall  not  be  obligated  to 
pay  the  required  wage  rate  during  that 
period,  provided  that  the  INS  permits 
the  employee  to  remain  in  the  U.S. 
without  being  paid,  and  provided 
further  that  such  period  is  not  subject  to 
payment  under  the  employer's  benefit 


plan  or  other  statutes  such  as  the  Family 

and  Medical  Leave  Act  (29  U.S.C.  2601 

et  seq.)  or  the  Americans  with 

Disabilities  Act  (42  U.S.C.  12101  et 

seq.). 

•        •        •        •        • 

12.  In  §655.731,  paragraph  (d)(2)  is 
proposed  to  continue  to  read  as  follows: 

§  655.731    The  first  labor  condition 
statement:  wages. 

***** 

(d)*  *  • 

(2)  In  the  event  the  Administrator 
obtains  a  prevailing  wage  fi'om  ETA 
pursuant  to  paragraph  (d)(1)  of  this 
section,  the  employer  may  challenge  the 
ETA  prevailing  wage  only  through  the 
Employment  Service  complaint  system. 
See  20  CFR  part  658,  subpart  E. 
Notwithstanding  the  provisions  of  20 
CFR  658.421  and  658.426,  the  appeal 
shall  be  initiated  at  the  ETA  regional 
office  level.  Such  challenge  shall  be 
initiated  within  10  days  after  the 
employer  receives  ETA's  prevailing 
wage  determination  fi-om  the 
Administrator.  In  any  challenge  to  the 
wage  determination,  neither  ETA  nor 
the  SESA  shall  divulge  any  employer 
wage  data  which  was  collected  under 
the  promise  of  confidentiality. 

(i)  Where  the  employer  timely 
challenges  an  ETA  prevailing  wage 
determination  obtained  by  the 
Administrator,  the  30-day  investigative 
period  shall  be  suspended  until  the 
employer  obtains  a  final  ruling  from  the 
Employment  Service  complaint  system. 
Upon  such  final  ruling,  the  investigation 
and  any  subsequent  enforcement 
proceeding  shall  continue,  with  ETA's 
prevailing  wage  determination  serving 
as  the  conclusive  determination  for  all 
purposes. 

(ii)  Where  the  employer  does  not 
challenge  ETA's  prevailing  wage 
determination  ol^ained  by  the 
Administrator,,  such  determination  shall 
be  deemed  to  have  been  accepted  by  the 
employer  as  accurate  and  appropriate 
(both  as  to  the  occupational 
classification  and  wage)  and  thereafter 
shall  not  be  subject  to  challenge  in  a 
hearing  pursuant  to  §  655.835  of  this 
part. 
***** 

13.  In  §655.734,  paragraph  (a)(l)(ii)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  655.734    The  fourth  labor  condition 
statement:  notice. 

(a)*   •   • 

(!)**• 

(ii)  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall,  on  or  within  30  days  before  the 
date  the  labor  condition  application  is 
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filed  with  ETA,  provide  a  notice  of  the 
filing  of  the  labor  condition  application. 
The  notice  shall  indicate  that  H-lB 
nonimmigrants  are  sought;  the  nimiber 
of  such  nonimmigrants  the  employer  is 
seeking;  the  occupational  classification; 
the  wages  ofi'ered;  the  period  of 
employment;  the  location(s)  at  which 
the  H-lB  nonimmigrants  will  be 
employed;  and  that  the  labor  condition 
application  is  available  for  public 
inspection  at  the  employer's  principal 
place  of  business  in  the  U.S.  or  at  the 
worksite.  The  notice  shall  also  include 
the  statement:  "Complaints  alleging 
misrepresentation  of  material  facts  in 
the  labor  condition  appUcation  and/or 
failure  to  comply  with  the  terms  of  the 
labor  condition  application  may  be  filed 
with  any  office  of  the  Wage  and  Hour 
Division  of  the  United  States 
Department  of  Labor.  Complaints 
alleging  failure  to  ofi'er  employment  to 
an  equally  or  better  qualified  U.S. 
worker,  or  an  employer's 
misrepresentation  regarding  such 
offer(s)  of  employment,  may  be  filed 
with  the  Department  of  Justice,  10th 
Street  &  Constitution  Avenue,  N.W., 
Washington,  D.C.  20530."  The  notice 
shall  be  provided  in  one  of  the  two 
following  maimers: 

(A)  By  posting  a  notice  in  at  least  two 
conspicuous  locations  at  each  place  of 
employment  where  any  H-lB 
nonimmigrant  will  be  employed. 

(1)  The  notice  shall  be  of  sufficient 
size  and  visibility,  and  shall  be  p>osted 
in  two  or  more  conspicuous  places  so 
that  the  employer's  workers  at  the 
place(s)  of  employment  can  easily  see 
and  read  the  posted  notice(s). 

[2]  Appropriate  locations  for  posting 
the  notices  include,  but  are  not  limited 
to,  locations  in  the  immediate  proximity 
of  wage  and  hour  notices  required  by  29 
CFR  516.4  or  occupational  safety  and 
health  notices  required  by  29  CFR 
1903.2(a). 

(3)  llie  notices  shall  be  posted  on  or 
within  30  days  before  the  date  the  labor 
condition  application  is  filed  and  shall 
remain  posted  for  a  total  of  10  days. 

(4)  Wnere  the  employer  places  any  H- 
IB  nonimmigrantfs]  at  one  or  more 
worksites  not  contemplated  at  the  time 
of  filing  the  appUcation,  but  which  are 
within  the  area  of  intended  employment 
listed  on  the  LCA,  the  employer  is 
required  to  post  notice(s)  at  such 
worksite(s)  on  or  before  the  date  any  H- 
IB  nonimmigrant  begins  work,  which 
notice  shall  remain  posted  for  a  total  of 
ten  d^s. 

(B)  By  providing  electronic 
notification  to  employees  in  the 
occupational  classification  for  which  H- 
IB  nonimmigrants  are  sought.  Such 
notification  shall  be  given  on  or  before 


the  date  any  H-lB  nonimmigrant  begins 
work,  and  shall  be  available  to  the 
affected  employees  for  a  total  of  ten 
days.  Such  notification  shall  be  readily 
available  to  the  affected  employees.  An 
employer  may  accomplish  this  by  any 
means  it  ordinarily  uses  to 
communicate  with  its  workers  about  job 
vacancies  or  promotion  opportunities, 
including  through  its  "home  page"  or 
"electronic  bulletin  board"  to 
employees  who  have,  as  a  practical 
matter,  direct  access  to  the  home  page 
or  electronic  bulletin  board;  or  through 
E-Mail  or  an  actively  circulated 
electronic  message  such  as  the 
employer's  newsletter.  Where 
employees  are  not  on  the  "intranet" 
which  provides  direct  access  to  the 
home  page  or  other  electronic  site  but 
do  have  computer  access  readily 
available,  the  employer  may  provide 
notice  to  such  workers  by  direct 
electronic  conmiimication  such  as  E- 
Mail. 


14.  Section  655.735  is  proposed  to  be 
revised  to  read  as  follows: 

f  666.735    Special  provisions  for  short- 
tenn  placsmsnt  of  H-1B  nonimmigrants  at 
plac«(s)  of  emptoyment  outsMs  the  ar»a(s) 
of  Intandsd  aniployment  listed  on  labor 
condition  application. 

(a)  Subject  to  the  conditions  specified 
in  paragraph  (b)  of  this  section,  an 
employer  may  place  H-lB 
nonimmigrant(s)  at  worksite(s)  (place(s) 
of  employment)  within  areas  of 
employment  not  listed  on  the 
employer's  labor  condition 
application(s)  without  filing  new  labor 
condition  appUcation(s)  for  the  area(s) 
of  intended  employment  which  would 
encoinpass  such  worksite(s). 

(b)  Ine  following  restrictions  must  be 
fully  satisfied  by  an  employer  which 
places  H-lB  nonimmigrant(s)  at 
worksite(s)  (place(s)  of  employment) 
within  areas  of  employment  not  listed 
on  the  employer's  labor  condition 
application(s): 

(1)  The  employer  has  fully  satisfied 
the  requirements  of  §§  655.730  through 
655.734  of  this  part  with  regard  to 
worksite(s)  located  within  the  area(s)  of 
intended  employment  Usted  on  the 
employer's  labor  condition 
application(s). 

(2)  The  employer  shall  not  place, 
assign,  lease,  or  otherwise  contract  out 
any  H-lB  nonimmigrant(s)  to  any 
worksite  where  there  is  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  same  occupational 
classification(s)  as  the  H-lB 
nommmigrant(s). 

(3)  For  every  day  of  the  H-lB 
nonimmigrant's(s')  placement  outside 


the  LCA-listed  area  of  employment,  the 
employer  shall: 

(i)  Pay  such  worker(s)  the  required 
wage  (based  on  the  prevailing  wage  at 
such  worker's(s')  permanent  work  site, 
or  the  employer's  actual  wage, 
whichever  is  higher); 

(ii)  Pay  such  worker(s)  the  actual  cost 
of  lodging  (for  both  workdays  and  non- 
workdays)  up  to  the  rate  prescribed  by 
the  General  Services  Administration 
("GSA")  for  Federal  Government 
employees  on  travel  or  temporary 
assignment,  plus  applicable  taxes,  as  set 
out  in  41  CFR  Part  301-7  and  Ch.  301, 
App.  A.;  and 

(iii)  Provide  such  workers)  per  diem 
for  meals  and  incidental  expenses  (for 
both  workdays  and  non-workdays)  at 
rate(s)  no  lower  than  the  rate(s) 
prescribed  by  the  GSA  as  set  out  in  41 
CFR  Part  301-7  and  Ch.  301.  App.  A. 

(iv)  Provide  such  worker(s)  the  actual 
cost  of  transportation  expenses,  except 
that  where  the  worker  uses  a  privately- 
owned  vehicle,  the  employer  must 
provide  such  worker(s)  the  cost  to 
operate  the  vehicle  at  the  rate(s)  set  out 
in  41  CFR  Part  301-4,  plus  out-of-pocket 
expenses  for  miscellaneous  expenses 
such  as  tolls  and  parking  fees. 

(4)  The  employer's  placement(s)  of  H- 
IB  noninmiigrant(s)  at  any  worksite(s) 
in  an  area  of  employment  not  listed  on 
the  employer's  labor  condition 
application(s)  shall  be  limited  to  a  total 
of  ninety  workdays  for  any  H-lB 
nonimmigrant  within  a  three-year 
period.  For  purposes  of  this  section, 
"workday"  shall  mean  any  day  on 
which  an  H-lB  nonimmigrant  performs 
any  work  at  any  worksite(s)  within  the 
area  of  employment.  For  example,  three 
workdays  would  be  counted  where  a 
nonimmigrant  works  three  non- 
consecutive  days  at  three  different 
worksites,  whether  or  not  the  employer 
owns  or  controls  such  worksite(s), 
within  the  same  area  of  employment. 

(c)  Once  any  H-lB  nonimmigrant  has 
worked  90  workdays  in  a  three-year 
period  in  any  area  of  employment,  the 
employer  may  not  continue  to  employ 
H-lB  nonimmigrant(s)  in  the  same 
occupational  classification  at  any 
worksite(s)  within  the  area  of 
employment  unless  the  employer  has 
filed  and  received  a  certified  labor 
condition  application  for  the  area(s)  of 
intended  employment  encompassing 
such  worksite(s)  and  performed  all 
actions  required  in  connection  with 
such  filing(s)  (e.g.,  determination  of  the 
prevailing  wage;  notice  to  collective 
bargaining  representative;  on-site  notice 
to  workers),  whether  or  not  the 
employer  owns  or  Controls  such 
worksite(s). 
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(d)  The  employer  may  not 
continuously  rotate  H-lB 
nonimmigrant!  to  an  area  of 
employment  in  a  manner  that  would 
defeat  the  purpose  of  the  short-term 
placement  option,  which  is  to  provide 
the  employer  with  enough  time  to  file 
an  LCA  for  areas  where  it  intends  to 
have  a  significant  presence  (e.g.,  an 
employer  may  jnot  rotate  H-lB 
nonimmigrantf  to  an  area  of 
employment  for  60-day  periods,  with 
the  result  that  |ionimmigrants  are 
continuously  dr  virtually  continuously 
employed  in  tlie  area  of  employment,  in 
order  to  avoid  ^ling  an  LCA  would  be 
found  to  be  in  violation  of  these  short- 
term  placemen(t  provisions). 

(e)  The  employer  may  at  any  time  file 
a  labor  condition  application  for  an  area 
of  intended  employment,  performing  all 
actions  requir^  in  connection  with 
such  labor  condition  application.  Upon 
certification  o^such  application,  the 
employer's  obligation  to  comply  with 
paragraph  (b)(i)  shall  terminate. 
(However,  see  §  655.731(c)(7)(iii)(C) 
regarding  payi^ent  of  business  expienses 
for  employee'sjtravel  on  employer's 
business.)         ! 

15.  Appendi^  A  to  Subpart  H  is 
proposed  to  bej  revised  to  read  as 
follows:  1 

Appendix  A  to  Sfubpart  H^-Guidance  for 
Determination  o^the  "Actual  Wage" 

In  detenninin|  the  required  wage  rate,  in 
addition  to  obtaitiing  the  prevailing  wage,  the 
employer  must  establish  the  actual  wage  for 
the  occupation  it  which  the  H-lB 
nonimmigrant  is|  employed  by  the  employer. 
For  purposes  of  Establishing  its 
compensation  sjjstem  for  workers  in  an 
occupational  category,  an  employer  may  take 
into  consideration  objective  standards 
relating  to  experience,  qualifications, 
education,  specific  job  responsibility  and 
function,  job  performance,  specialized 
knowledge,  and  other  legitimate  business 
Actors.  The  use  pf  any  or  all  these  factors  is 
at  the  discretion  of  the  employer.  The 
employer  must  have  and  document  an 
objective  system;  used  to  determine  the  wages 
of  non-H-lB  woHcers,  and  apply  that  system 
to  H-IB  nonimi^igrants  as  well.  It  is  not 
sufficient  for  the  employer  simply  to 
calculate  an  average  wage  of  all  non-H-lB 
employees  in  an  occupation:  the  actual  wage 
is  not  an  "average  wage". 

The  documents  explaining  the  system  must 
be  maintained  in  the  public  disclosure  file. 
The  explanation  of  the  compensation  system 
must  be  sufficiently  detailed  to  enable  a  third 
party  to  apply  thie  system  to  arrive  at  the 
actual  wage  rate  computed  by  the  employer 
for  any  H-IB  nonimmigrant.  The 
computation  of  the  H-lB  nonimmigrant's 
individual  actual  wage  rate  must  be 
documented  in  the  H-lB  nonimmigrant's 
personnel  file. 

Assuming  the  actual  wage  is  higher  than 
the  prevailing  wdge  and  thus  is  the  required 
wage  rate,  if  an  employer  gives  its  employees 


a  raise  at  year's  end  or  if  the  system  provides 
for  other  adjustments  in  wages.  H-lB 
nonimmigrants  must  also  be  given  the  raise 
(consistent  with  legitimate  employer- 
established  criteria  such  as  level  of 
performance,  attendance,  etc.).  This  is 
consistent  with  Congressional  intent  that  H- 
IB  nonimmigrants  and  similarly  employed 
U.S.  workers  be  provided  the  same  wages. 

Where  the  employer's  pay  system  or  scale 
provides  adjustments  during  the  validity 
period  of  the  LCA — e.g.,  cost-of-living 
increase  or  other  annual  adjustments, 
increase  in  the  entry-level  rate  for  the 
occupation  due  to  market  forces,  or  the 
employee  moves  into  a  more  advanced  level 
in  the  same  occupation — the  employer  shall 
retain  documentation  explaining  the  changes 
and  clearly  showing  that,  after  such 
adjustments,  the  wages  paid  to  the  H-lB 
nonimmigrant  are  at  least  the  greater  of  the 
adjusted  actual  wage  or  the  prevailing  wage 
for  the  occupation  in  the  area  of  intended 
employment. 

The  following  examples  illustrate  these 
principles: 

(t)  Worker  A  is  paid  SIO.OO  per  hour  and 
supervises  two  employees.  Worker  B,  who  is 
similarly  qualified  and  performs 
substantially  the  same  job  duties  except  for 
supervising  d^er  employees,  is  paid  S8.00 
p>er  hour  liec^use  he/she  has  no  su{)ervisory 
responsibilitv. 

The  comp)epsation  differential  is 
acceptable  bet:ause  it  is  based  upon  a 
relevant  distitction  in  job  duties, 
responsibilities,  and  functions:  the  difference 
in  the  sup)ervibory  responsibilities  of  the  two 
employees.  The  actual  wage  in  this 
occupation  at  the  worksite  for  workers  with 
supervisory  responsibility  is  SIO.OO  per  hour; 
the  actual  wage  in  this  occupation  at  the 
worksite  for  workers  without  supervisory 
responsibility  is  S8.00  per  hour. 

(2)  Systems  Analyst  A  has  experience  with 
a  particular  software  which  the  employer  is 
interested  in  purchasing,  of  which  none  of 
the  employer's  current  employees  have 
knowledge.  The  emp>loyer  buys  the  software 
and  hires  Systems  Analyst  A  on  an  H-lB  visa 
to  train  the  other  employees  in  its 
application.  The  employer  pays  Systems 
Analyst  A  more  than  its  other  Systems 
Analysts  who  are  otherwise  similarly 
qualified. 

The  comp)ensation  differential  is 
acceptable  because  of  the  distinction  in  the 
sp>ecialized  knowledge  and  the  job  duties  of 
the  employees.  Systems  Analyst  A,  in 
addition  to  the  qualifications  and  duties 
normally  associated  with  this  occupation  at 
the  employer's  worksite,  is  also  sp>ecially 
knowledgeable  |nd  responsible  for  training 
the  employer's  other  Systems  Analysts  in  a 
new  software  p>ackage.  As  a  result.  Systems 
Analyst  A  commands  a  higher  actual  wage. 
However,  if  the  employer  employs  other 
similarly  qualified  systems  analysts  who  also 
have  unique  knowledge  and  p>erform  similar 
duties  in  training  other  analysts  in  their  area 
of  expertise,  the  actual  wage  for  Systems 
Analyst  A  would  have  to  be  at  least 
equivalent  to  the  actual  wagep>aid  to  such 
similarly  employed  analysts. 

(3)  An  employer  seeks  a  scientist  to 
conduct  AIDS  research  in  the  employer's 


laboratory.  Research  Assistants  A  (a  U.S. 
worker)  and  B  (an  H-lB  nonimmigrant)  both 
hold  Ph.D's  in  the  requisite  field(s)  of  study 
and  have  the  same  number  of  years  of 
experience  in  AIDS  research.  However, 
Research  Assistant  A's  experience  is  on  the 
cutting  edge  of  a  breakthrough  in  the  field 
and  his/her  work  history  is  distinguished  by 
frequent  praise  and  recognition  in  writing 
and  through  awards.  Research  Assistant  B 
(the  nonimmigrant)  has  a  respectable  work 
history  but  has  not  conducted  research  which 
has  been  internationally  recognized. 
Employer  pays  Research  Assistant  A  S10,000 
per  year  more  than  Research  Assistant  B  in 
recognition  of  his/her  unparalleled  expiertise 
and  accomplishments.  The  employer  now 
wants  to  hire  a  third  Research  Assistant  on 
an  H-lB  visa  to  participate  in  the  work. 

The  differential  between  the  salary  paid 
Research  Assistant  A  (the  U.S.  worker)  and 
Research  Assistant  B  (an  H-lB 
noninunigrant)  is  acceptable  because  it  is 
based  upon  the  sp>ecialized  knowledge, 
expertise  and  exp>erience  of  Research 
Assistant  A,  demonstrated  in  writing.  The 
employer  is  not  required  to  pay  Research 
Assistant  B  the  same  wage  rate  as  that  paid 
Research  Assistant  A.  even  though  they  may 
have  the  same  job  titles.  The  actual  wage 
required  for  the  third  Research  Assistant,  to 
be  hired  on  an  H-lB  visa,  would  be  the  wage 
paid  to  Research  Assistant  B  unless  he/she 
has  internationally  recognized  exp>ertise 
similar  to  that  of  Research  Assistant  A.  As  set 
out  in  §655.731(1)(A)  the  employer  must 
have  and  document  the  system  used  in 
determining  the  actual  wage  of  H-lB 
nonimmigrants.  The  explanation  of  the 
system  must  be  such  that  a  third  party  may 
use  the  system  to  arrive  at  the  actual  wage 
paid  the  H-lB  nonimmigrant. 

(4)  Employer  located  in  City  X  seeks 
experienced  mechanical  engineers.  In  City  X, 
the  prevailing  wage  for  such  engineers  is 
S49.500  annually.  In  setting  the  salaries  of 
U.S.  workers,  employer  pays  its 
nonsup)ervisory  mechanical  engineers  with  5 
to  10  years  of  experience  between  S50,000 
and  S75,000  p>er  year,  using  defined  pay  scale 
"steps"  tied  to  experience.  Employer  hires 
engineers  A,  B,  and  C  who  each  have  five 
years  of  exp>erience  and  similar  qualifications 
and  will  perform  suljstantially  the  same 
nonsupervisory  job  duties.  Engineer  A  is 
from  japjan,  where  he/she  earns  the 
equivalent  of  580,000  per  year.  Engineer  B  is 
from  Fiance  and  had  been  earning  the 
equivalent  of  SSO.OOO  per  year.  Engineer  C  is 
from  India  and  had  been  earning  the 
equivalent  of  $20,000  p>er  year.  Employer 
pwys  Engineer  A  $80,000  per  year,  Engineer 
B  550,000,  and  Engineer  C  520.000  as  the 
employer  has  had  a  long-established  systnn 
of  maintaining  the  home-coumtry  pay  levels 
of  tempxirary  foreign  workers. 

The  INA  requires  that  the  employer  p>ay  the 
H-lB  nonimmigrant  at  least  the  actual  wage 
or  the  prevailing  wage,  whichever  is  greater, 
but  there  is  no  pirohibition  against  p>aying  an 
H-lB  nonimmigrant  a  greater  wage. 
Therefore,  Engineer  A  may  lawfully  be  pnid 
the  $80,000  p>er  year.  Engineer  B's  salary  of 
$50,000  is  acceptable,  since  this  is  the 
employer's  actual  wage  for  an  engineer  with 
Engineer  B's  experience  and  duties.  Engineer 
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C's  salary,  howBver,  at  a  rate  of  S20,000  per 
year,  is  unacceptable  under  the  law.  even 
given  the  employer's  "long-established  'home 
country'  system,"  since  S20,000  would  be 
below  both  the  actual  wage  and  the 
prevailing  wage.  The  latter  situation  is  an 
example  of  an  illegitimate  business  factor, 
i.e.,  a  system  to  maintain  salary  parity  with 
peers  in  the  country  of  origin,  which  yields 
a  wage  below  the  required  wage  levels. 

16.  A  new  Appendix  B  to  Subpart  H  is 
proposed  to  be  added,  to  read  as  follows: 

Appendix  B  to  Subpart  H — Guidance  for 
Determination  of  the  "Place  of  Employment" 
and  Other  Matters. 

a.  "Place  of  employment"  or  "worksite." 

The  regulation  defines  "place  of 
employment"  as  "the  worksite  or  physical 
location  where  the  work  actually  is 
performed"  (§655.715).  The  Department 
recognizes  that  some  H-lB  employers  have  . 
expressed  a  concern  that  a  strict  or  literal 
application  of  this  definition  might  lead  to 
absurd  and/or  unduly  burdensome 
compliance  requirements,  particularly  with 
regard  to  the  employer  providing  required 
notices  and  adjusting  the  H-lB  worker's 
wages  to  comport  with  different  prevailing 
wages  for  various  locations.  These  employers 
have  inquired  whether  the  "worksite" 
definition  would  be  applicable  where,  for 
example,  an  H-lB  worker  has  a  business 
lunch  at  a  local  restaurant,  or  appears  as  a 
witness  in  a  court,  or  attends  a  training 
seminar  at  an  out-of-town  hotel. 

1.  The  term  "place  of  employment"  or 
"worksite"  (defined  as  "physical  location 
where  the  work  actually  is  performed")  is 
interpreted  by  the  Department  as  not 
including  any  location  where  either  of  the 
following  criteria — 1  or  2 — is  satisfied: 

i.  Employee  developmental  activity.  An  H- 
IB  worker  who  is  stationed  and  regularly 
works  at  one  location  may  temporarily  be  at 
another  location  for  a  particular  individual  or 
employer-required  developmental  activity 
such  as  a  management  conference,  a  staff 
seminar,  a  business  meeting  or  a  formal 
training  course  (other  than  "on-the-job- 
training"  at  a  location  where  the  employee  is 
stationed  and  regularly  works).  For  the  H-lB 
worker  participating  in  such  activities,  the 
location  of  the  activity  would  not  be 
considered  a  "place  of  employment"  or 
"worksite,"  and  that  worker's  presence  at 
such  location — whether  owned  or  controlled 
by  the  employer  or  by  a  third  party — would 
not  invoke  H-lB  program  requirements  with 
regard  to  that  employee  at  that  location. 
However,  if  the  employer  uses  H-lB 
nonimmigrants  as  instructors  or  resource  or 
support  staff  who  continuously  or  regularly 
perform  their  duties  at  such  locations,  the 
locations  would  be  "places  of  employment" 
or  "worksites"  for  any  such  employees  and, 
thus,  would  be  subject  to  H-IB  program 
requirements  with  regard  to  those  employees. 

ii.  Employee's  job  functions.  The  nature 
and  duration  of  an  H-IB  worker's  job 
functions  may  necessitate  firequent  changes 
of  location  with  little  time  spent  at  any  one 
location.  For  such  a  worker,  a  location  would 
not  be  considered  a  "place  of  employment" 
or  "worksite"  if  the  following  3  requirements 
are  all  met — 


A.  The  nature  and  duration  of  the  H-lB 
worker's  job  functions  mandates  his/her 
short-time  presence  at  the  location.  For  this 
purpose,  either  the  H-lB  worker's  job  must 
be  peripatetic  in  nature,  in  that  the  normal 
duties  of  the  worker's  occupation  (rather  than 
the  nature  of  the  employer's  business) 
requires  frequent  travel  (local  or  non-local) 
from  location  to  location;  or  the  H-lB 
worker's  duties  must  require  that  he/she 
spend  most  work  time  at  one  location  but 
occasionally  travel  for  short  periods  to  work 
at  other  locations:  and 

B.  The  H-lB  worker's  presence  at  the 
locations  to  which  he/she  travels  from  the 
"home"  worksite  is  on  a  casual,  short-term 
basis,  which  can  be  recurring  but  not 
excessive  {i.e.,  not  exceeding  five  consecutive 
workdays  for  any  one  visit);  and 

C.  The  H-lB  worker  is  not  at  the  location 
as  a  "strikebreaker"  (i.e.,  not  performing 
work  in  an  occupation  in  which  workers  are 
on  strike  or  lockout). 

2.  Examples  of  "non-worksite"  locations 
based  on  worker's  job  functions:  a  computer 
engineer  sent  out  to  customer  locations  to 
"troubleshoot"  complaints  regarding 
software  malfunctions;  a  sales  representative 
making  calls  on  prospective  customers  or 
established  customers  within  a  "home  office" 
sales  territory:  a  manager  monitoring  the 
performance  of  out-stationed  employees;  an 
auditor  providing  advice  or  conducting 
reviews  at  customer  facilities;  a  physical 
therapist  providing  services  to  patients  in 
their  homes  within  an  area  of  employment; 
an  individual  making  a  court  appearance;  an 
individual  lunching  with  a  customer 
representative  at  a  restaurant;  or  an 
individual  conducting  research  at  a  library. 

3.  Examples  of  "worksite"  locations  based 
on  worker's  job  functions:  a  computer 
engineer  who  works  on  projects  or  accounts 
at  different  locations  for  weeks  or  months  at 
a  time;  a  sales  representative  assigned  on  a 
continuing  basis  in  an  area  away  from  his/ 
her  "home  office;"  an  auditor  who  works  for 
extended  periods  at  the  customer's  offices:  a 
physical  therapist  who  "fiUs-in"  for  full-time 
employees  of  health  care  facilities  for 
extended  periods;  or  a  physical  therapist  who 
works  for  a  contractor  whose  business  is  to 
provide  staffing  on  an  "as  needed"  basis  at 
hospitals,  nursing  homes,  or  clinics. 

4.  Whenever  an  H-lB  worker  performs 
work  at  a  location  which  is  not  a  "worksite" 
(under  either  criterion  above),  that  worker's 
"place  of  employment"  or  "worksite"  for 
purposes  of  H-lB  obligations  is  the  worker's 
home  station  or  regular  work  location.  The 
employer's  obligations  regarding  notice, 
prevailing  wage  and  working  conditions  are 
focused  on  the  home  station  "place  of 
employment"  rather  than  on  the  above- 
described  location(s)  which  do  not  constitute 
worksite(s)  for  these  purposes. 

5.  In  applying  this  interpretation  of  "place 
of  employment"  or  "worksite,"  the 
Department  will  look  carefully  at  situations 
which  appear  to  be  contrived  or  abusive.  The 
Department  would  seriously  question  any 
situation  where  the  H-lB  worker's  purported 
"place  of  employment"  is  a  location  other 
than  where  the  worker  spends  most  of  his/ 
her  work  time,  or  where  the  purported  "area 
of  employment"  does  not  include  the 


location(s)  where  the  worker  spends  most  of 
his/her  work  time.  For  example,  where  an  H- 
IB  worker  is  nominally  "home-based"  in 
City  A  and  is  claimed  by  the  employer  to  be 
covered  by  the  LCA  for  City  A,  but  spends 
most  of  his/her  time  in  City  B,  going  from 
one  customer  location  to  another,  the 
Department  would  consider  City  B  to  be  the 
worker's  "area  of  employment"  and,  further, 
would  expect  the  employer  to  have  a 
certified  LCA  for  City  B  and  be  in  compliance 
vrith  all  of  the  program  requirements  under 
that  LCA. 

6.  The  Department's  interpretation  of  the 
regulation  will  not  result  in  absurd  or  unduly 
burdensome  situations,  and  should  alleviate 
the  legitimate  concerns  of  employers  seeking 
to  comply  with  the  requirements  of  the  H- 
IB  program.  However,  employers  should 
carefully  note  that  whether  or  not  a  location 
is  considered  to  be  a  "worksite"/"place  of 
employment"  for  an  H-lB  worker,  the 
employer  is  required  to  provide 
reimbursement  to  the  H-lB  worker  for 
expenses  incurred  in  traveling  to  that 
location  on  the  employer's  business,  since 
such  expenses  are  considered  to  be  ordinary 
business  expenses  of  employers  which  may 
not  be  transferred  to  employees 
(§§655.731(c)(7)(iii)(C);  655.731(c)(9)). 

b.  "Roving"  or  "floating"  H-lB  employees. 

The  statute  and  regulations  do  not  permit 
the  employment  of  H-lB  workers  as  "roving" 
or  "floating"  employees  for  whom  no 
particular  LCA  (and  thus  no  specific  set  of 
LCA  requirements)  would  be  applicable. 
While  H-lB  workers  may  move  about 
("floating"  or  "roving"  from  their 
"homebase"  worksites),  they  are  subject  to 
the  following  restrictions  and  standards. 

(1)  Employers  are  advised  that,  under  the 
H-lB  program,  every  H-IB  worker  is 
protected  by  an  LCA,  and  no  H-lB  worker 
is  legally  permitted  to  "rove"  or  "float" 
without  an  applicable  LCA  prescribing  the 
employer's  obligations  as  to  notice,  wages, 
and  all  other  program  requirements  for  that 
worker.  Every  H-lB  worker  has  a  "home 
station,"  "home  office,"  or  "home  base," 
regardless  of  frequency  of  travel  or  variation 
in  job  duties.  The  LCA  for  the  worker's 
"home  station"  area  of  employment 
prescribes  the  employer's  obligations  as  to 
that  worker,  unless  or  until  an  LCA  for  some 
other  area  of  employment  becomes 
applicable  due  to  the  nature  and  duration  of 
the  worker's  presence  at  worksite(s)  in  that 
other  area. 

(2)  Employers  are  cautioned  that  an  H-lB 
worker  may  legitimately  and  legally  be 
dispatched  from  his/her  home  station 
worksite — thus,  "rove"  or  "float"  from  that 
worksite — only  in  the  following  three 
circumstances: 

(i)  Dispatch  to  non-worksite  location(s).  An 
H-lB  employee  may  leave  his/her  home 
station  worksite  to  perform  job  functions  at 
location(s)  which  do  not  constitute 
"worksites(s)"  within  the  regulatory 
definition  as  interpreted  by  the  Department 
(see  subparagraph  (a),  above).  T!ie  employer's 
obligations  as  to  that  H-lB  worker  for  work 
time  at  that  non-worksite  location  [e.g.. 
wages:  travel  expenses)  are  prescribed  by  the 
LCA  for  the  worker's  home  station  area  of 
employment,  even  if  the  nun-worksite 
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location  is  with  n  an  area  of  employment 
covered  by  a  dil  Ferent  LCA. 

(ii)  Dispatch  t  j  worksite(s)  within  area(s)  of 
employment  cohered  by  LCA(s).  An  H-IB 
worker  may  leai  'e  his/her  home  station 
worksite  to  perf  jrm  job  functions  at 
worksite(s)  within  the  same  area  of 
employment  and  thus  covered  by  the  same 
LCA  already  ap]  )licable  for  that  employee,  or 
at  worksite(s)  in  some  other  area  of 
employment  covered  by  a  different  LCA.  The 
employer's  obli|  ations  as  to  that  H-lB 
worker  for  that '  rark  time  (e.g.,  wages,  travel 
expenses)  are  pi  escribed  by  the  home  station 
LCA  unless  the  (vorker  is  permanently 
reassigned  to  this  new  area  or  is  dispatched 
to  that  area  for  an  extended  period  of  time 
(to  be  determined  case-by-case,  depending  on 
the  nature  of  the  employee's  job  functions 
and  the  employdr's  operations  in  the  area). 
When  a  different  LCA  becomes  applicable  for 
the  employee,  tl  le  employer  would  be 
required  to  assu  "e  compliance  with  that  LCA 
(e.g.,  wage  adjustments,  if  appropriate). 

(iii)  Dispatch  o  worksite(s)  not  covered  by 
any  LCA,  pursu  int  to  short-term  placement 
option.  An  H-ll  I  worker  may  leave  his/her 
home  station  wcrksite  to  perform  job 
functions  at  woi  ksite(s)  not  covered  by  any 
LCA.  provided  t  le  placement  of  the  worker 
at  such  worksite  (s)  is  in  compliance  with  the 
short-term  placement  option  (§655.735). 

c.  Attorney  fens  and  H-lB  petition  fees  as 
employer's  busi  less  expense. 

(1)  Under  the  regulations,  an  employer  is 
not  permitted  to  imjxjse  its  business 
expense(s)  on  it:i  H-lB  workers 
(§§655.731(c)(7  (iii)(C);  655.731(c)(9)).  To  the 
extent  that  an  ei  iployer  shifts  any  portion  of 
business  expensB(s)  to  an  H-lB  worker,  that 
action  constitutes  a  failure  by  the  employer 
to  satisfy  the  rec  uired  wage  obligation  to  that 
worker,  regardU  ss  of  whether  the  required 
wage  is  the  emp  oyer's  actual  wage  rate  or 
the  local  prevail  ing  wage  rate. 

(2)  The  empla  yer's  business  expenses 
include  costs  in  :urred  in  the  filing  of  an  LCA 
with  ETA  and  o  an  H-lB  petition  with  INS 
(regardless  of  w  lether  the  INS  filing  is  to 
bring  an  H-lB  nonimmigrant  into  the  U.S., 
or  to  amend,  chi  nge.  or  extend  an  H-lB 
nonimmigrant's  visa  status).  These  filing 
functions  eU'e  le;  al  obligations  of  the 
employer;  the  ei  iployer  is  required  by  law  to 
perform  these  functions  and  the  H-lB 
nonimmigrant  i;  not  permitted  by  law  to  do 
so.  Performance  of  such  a  legal  obligation  is 
necessarily  an  integral  part  of  the  employer's 
administration  c  f  its  business.  Therefore,  any 
costs  associated  with  such  filings — including 
attorney  fees — a^e  business  expenses  to  be 
borne  by  the  em  jloyer.  The  regulations 
prohibit  the  em]  loyer  from  shifting  such 
expenses  to  the  -I-lB  worker(s),  either 
directly  (e.g.,  by  the  employer  paying  an 
attorney's  fees  a  id  then  recouping  the  costs 
through  deduction  from  the  worker's  wages) 
or  indirectly  (e.^ .,  by  the  employer  requiring 
or  encouraging  I  le  worker  to  pay  for  an 
attorney's  services  to  perform  these 
functions).  Somi  s  employers  have  contended 
that  they  have  e  cperienced  situations  in 
which  prospective  H-IB  nonimmigrants 
have  demanded  the  responsibility  for 
obtaining  and  paying  the  attorney  who 
prepares  the  LCA  and  H-lB  petition. 


Employers  are  cautioned  that  their  business 
expenses  are  not  to  be  paid  by  the 
nonimmigrant,  and  that  an  employer  cannot 
acquiesce  to  the  nonimmigrant's  "demand  for 
responsibility"  which  amounts  to  shifting  the 
employer's  legal  responsibilities  to  the 
nonimmigrant. 

(3)  Bona  fide  costs  in  connection  with  visa 
functions  which  are  required  by  law  to  be 
performed  by  the  nonimmigrant  (e.g., 
translation  fees  and  other  costs  relating  to 
visa  application  and  processing  for 
prospective  nonimmigrant  residing  outside 
the  U.S.)  do  not  constitute  and  will  not  be 
considered  to  be  an  employer's  business 
expense.  The  Department  will,  however,  look 
behind  what  appear  to  be  contrived 
allocations  of  costs — such  as  attorney's  fees 
for  preparing  the  H-lB  LCA  and/or  H-IB 
petition  being  assigned  to  the 
nonimmigrant's  visa  application  or  to 
petitions  for  the  nonimmigrant's  family 
members — should  such  situations  appear  to 
be  occurring. 

d.  SCA  wage  determinations  as  prevailing 
wage. 

(1)  Under  the  regulation,  if  there  is  a 
Service  Contract  Act  ("SCA")  wage 
determination  for  the  occupational 
classification  in  the  area  of  employment,  that 
SCA  wage  determination  is  considered  by  the 
Department  to  constitute  the  prevailing  wage 
for  that  occupation  in  that  area 
(§655.731(a)(2)(i)  and  (iii)(A)).  Therefore,  the 
SCA  wage  rate  will  be  issued  by  the  SESA 

in  response  to  a  request  for  a  prevailing  wage 
determination  and  should  be  used  by  the 
employer  in  the  event  that  the  employer 
chooses  to  determine  the  prevailing  wage 
without  consulting  the  SESA.  However, 
where  an  SCA  wage  determination  for  an 
occupational  classification  in  the  computer 
industry  states  a  rate  of  $27.63,  that  rate  will 
not  be  issued  by  the  SESA  and  may  not  be 
used  by  the  employer  as  the  prevailing  wage; 
that  rate  does  not  represent  the  actual 
prevailing  wage  but,  instead,  is  reported  by 
the  Wage  and  Hour  Division  in  the  SCA 
determination  merely  as  an  artificial  "wage 
cap"  as  contemplated  by  an  SCA  exemption 
provision  [see  29  CFR  4.156;  541.3).  In  such 
circumstances,  the  SESA  and  the  employer 
must  consult  another  source  for  wage 
information  (e.g..  Bureau  of  Labor  Statistics 
report). 

(2)  For  purposes  of  the  determination  of 
the  H-lB  prevailing  wage  for  an  occupational 
classification  through  the  use  of  an  SCA  wage 
determination,  it  is  irrelevant  whether  a 
particular  job  or  particular  worker  would  be 
exempt  from  the  SCA  wage  determination  in 
the  performance  of  an  SCA  contract,  through 
application  of  the  SCA/FLSA  "professional 
employee"  exemption  test  (i.e.,  duties  and 
compensation;  see  29  CFR  4.156;  541.3). 
Thus,  in  issuing  the  SCA  wage  rate  as  the 
prevailing  wage  determination  for  the 
occupational  classification,  the  SESA  will 
not  consider  questions  of  employee 
exemption,  and  in  an  enforcement  action,  the 
Department  will  consider  the  SCA  wage  rate 
to  be  the  prevailing  wage  without  regard  to 
whether  any  particular  H-lB  employee(s) 
could  be  exempt  from  that  wage  as  SCA 
contract  workers  under  the  SCA/FLSA 
exemption.  An  employer  who  employs  H-lB 


employee(s)  to  perform  services  under  an 
SCA-covered  contract  may  find  that  the  H- 
IB  employees  are  required  to  be  paid  the 
SCA  rate  as  the  H-lB  prevailing  wage  even 
though  non-H-lB  employees  performing  the 
same  services  may  be  exempt  from  the  SCA 
rate  pursuant  to  the  SCA  regulation. 

e.  "CMSA"  and  "PMSA." 

(1)  There  is  some  possibility  for  confusion 
regarding  the  appropriate  interplay  among 
several  concepts  or  terms — area  of  intended 
employment,  area  of  employment, 
metropolitan  statistical  area  ("MSA"), 
primary  metropolitan  statistical  area 
("PMSA"),  and  consolidated  metropolitan 
statistical  area  ("CMSA").  The  following 
clarification  is  intended  to  alleviate  any 
confusion  and  to  facilitate  compliance  with 
H-lB  program  requirements. 

(2)  For  purposes  of  determining  the 
applicable  locally  prevailing  wage  under  the 
H-lB  program,  the  procedures  at  20  CFR 
656.40,  governing  the  Permanent  Alien  Labor 
Certification  Program,  are  to  be  used.  Section 
656.40(a)(2)(i)  ties  the  prevailing  wage  to  the 
"area  of  intended  employment."  "Area  of 
intended  employment"  is  defined  at  20  CFR 
§656.3  as: 

"  *  *  *  the  area  within  normal  commuting 
distance  of  the  place  (address)  of  intended 
employment.  If  the  place  of  intended 
employment  is  within  a  Metropolitan 
Statistical  Area  (MSA),  any  place  within  the 
MSA  is  deemed  to  be  within  normal 
commuting  distance  of  the  place  of  intended 
employment." 

Pursuant  to  44  U.S.C.  3504(d)(3),  31  U.S.C. 
1104(d),  and  Executive  Order  No.  10,253 
(June  11, 1951),  the  Office  of  Management 
and  Budget  (OMB)  defines  MSAs  and  PMSAs 
for  use  in  Federal  statistical  activities.  The 
Department  takes  the  position  that  where  a 
worksite  is  within  an  MSA  or  PMSA  as 
defined  by  OMB,  any  other  location  within 
the  MSA  or  PMSA  shall  be  deemed  to  be 
within  normal  commuting  distance  of  the 
worksite  and,  therefore,  within  the  area  of 
intended  employment  for  purposes  of  both 
the  permanent  and  H-lB  programs.  Thus, 
one  prevailing  wage  determination  for  an 
occupational  classification  would  be 
applicable  throughout  an  MSA  or  PMSA. 
However,  this  concept  of  "commuting 
distance"  for  prevailing  wage  purposes  is  not 
extended  to  all  locations  within  a  CMSA, 
because  the  Department  has  determined, 
based  on  its  operational  experience,  that 
CMSAs  can  be  too  geographically  broad  for 
this  purpose.  Thus,  all  locations  within  a 
CMSA  will  not  automatically  be  deemed  to 
be  within  "normal  commuting  distance." 
This  does  not  mean,  however,  that  a  location 
outside  of  an  MSA,  PMSA,  or  for  that  matter 
a  CMSA,  cannot  be  "within  normal 
commuting  distance"  of  a  worksite  that  is,  for 
example,  close  to  the  border  of  the  MSA  and 
adjacent  to  the  other  location. 

(3)  The  Department  has  not  adopted  any 
rigid  measure  of  distance  involved  in  a 
"normal  commuting  area"  (e.g.,  20,  30,  50  . 
miles),  because,  in  the  Department's  view,  it 
is  necessary  that  the  concept  afford  sufficient 
flexibility  to  be  able  to  reflect  widely  varying 
factual  circumstances  among  different 
locations. 

f.  "Weighted  average"  in  determining 
prevailing  wages. 
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(1)  The  regulation  requires  that  a  legitimate 
source  of  wage  information  (other  than  one 
specified  in  the  regulations  such  as  a  SESA 
detennination  or  an  independent 
authoritative  source)  must  "reflect  the 
weighted  average  wage  paid  to  workers 
similarly  employed  in  the  area  of  intended 
employment"  (§655.731(b)(3)(iii)(C)(l)).  The 
regulation  also  requires  that  an  independent 
authoritative  source  must  "reflect  the  average 
wage  paid  to  workers  similarly  employed  in 
the  area  of  intended  employment"  ■ 
(§655.73Ub)(3)(iii)(B)(3)).  Because  the  word 
"weighted"  was  left  out  of  the  subparagraph 
dealing  with  independent  authoritative 
sources,  there  have  been  some  suggestions  of 
confusion  as  to  whether  use  of  a  weighted 
average  of  wages  for  an  occupational 
classification  is  necessary  only  when  the 
employer  uses  "another  legitimate  source"  of 
wage  information. 

(2)  When  used  in  a  statistical  sense,  the 
word  "average"  ordinarily  refers  to  the 
arithmetic  mean;  i.e.,  a  weighted  average. 
The  Department  has  always  required  that  a 
weighted  average  be  used  in  determining  the 
prevailing  wage  (except  where  either  the 
Davis-Bacon  Act  or  the  McNamara-O'Hara 
Service  Contract  Act  applies).  It  is  DOL's 
long-standing  position — because  Congress 
expressly  stated  that  prevailing  wages  for  the 
H-IB  program  are  to  be  determined  in 
accordance  with  the  methodology  used  for 
the  permanent  employment-based 
inmiigration  program,  which  produces  a 
weighted  average — that  the  H-IB  employer's 
prevailing  wage  determination  must  be  based 
on  a  weighted  average.  (See  20  CFR 
656.40(a)(2)(i).)  The  word  "weighted"  was 
inadvertently  omitted  from 
§655.731(b)(3)(iii)(B)(I). 

g.  Effect  of  New  LCA  on  Prevailing  Wage 
Obligation  Under  Old  LCA. 

(1)  There  is  some  possibility  for  confusion 
regarding  the  prevailing  wage  obligation  of 
an  employer  which  has  filed  more  than  one 
LCA  for  the  same  occupational  classification 
in  the  same  area  of  employment.  In  such 
circumstances,  the  employer  could  have  H- 
IB  employees  in  the  same  occupational 
classification  in  the  same  area  of 
employment,  brought  into  the  U.S.  (or 
accorded  H-lB  status)  based  on  petitions 
approved  pursuant  to  different  LCAs  (filed  at 
different  times)  with  different  prevailing 
wage  determinations.  Employers  are  advised 
that  the  prevailing  wage  rate  as  to  any 
particular  H-lB  nonimmigrant  is  prescribed 
by  the  LCA  which  supports  that 
nonimmigrant's  H-lB  petition.  The 
regulations  require  that  the  employer  obtain 
the  prevailing  wage  at  the  time  that  the  LCA 
is  filed  (§  655.731(a)(2)).  The  LCA  is  valid  for 
the  period  certified  by  ETA,  and  the 
employer  must  satisfy  all  the  LCA's 
requirements  (including  the  "required  wage" 
which  encompasses  both  prevailing  and 
actual  wage  rates)  for  as  long  as  any  H-lB 
nonimmigrants  are  employed  pursuant  to 
that  LCA  (§655.750).  Where  new 
nonimmigrants  are  employed  pursuant  to  a 
new  LCA,  that  new  LCA  prescribes  the 
employer's  obligations  as  to  those  new 
nonimmigrants.  The  prevailing  wage 
determination  on  the  later/subsequent  LCA 
does  not  "relate  back"  to  operate  as  an 


"update"  of  the  prevailing  wagje  for  the 
previously-filed  LCA  for  the  same 
occupational  classification  in  the  same  area 
of  employment. 

(2)  Employers  are  cautioned  that  the  actual 
wage  component  of  the  "required  wage" 
may,  as  a  practical  matter,  eliminate  any 
wage-payment  differentiation  among  H-lB 
employees  based  on  different  prevailing  wage 
rates  stated  in  applicable  LCAs.  Every  H-lB 
worker  is  to  be  paid  in  accordance  with  the 
employer's  actual  wage  system,  and  thus  is 
to  receive  any  pay  increases  which  that 
system  provides. 

Subpart  I— Enforcement  of  H-IB  Labor 
Condition  Applications 

17.  §  655.800  is  proposed  to  be 
revised  to  read  as  follows: 

§  655.800    Enforcement  authority  of 
Administrator,  Wage  and  Hour  Division. 

(a)  Authority  of  Administrator.  Except 
as  provided  in  §  655.806  of  this  part,  the 
Administrator  shall  perform  all  the 
Secretary's  investigative  and 
enforcement  functions  under  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  and 
subparts  H  and  I  of  this  part. 

(b)  Conduct  of  Investigations.  The 
Administrator,  either  pursuant  to  a 
complaint  or  otherwise,  shall  conduct 
such  investigations  as  may  be 
appropriate  and,  in  connection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  or  copies  thereof], 
question  such  persons  and  gather  such 
information  as  deemed  necessary  by  the 
Administrator  to  determine  compliance 
regarding  the  matters  which  are  the 
subject  of  the  investigation. 

(c)  Availability  of  Records.  An 
employer  being  investigated  shall  make 
available  to  the  Administrator  such 
records,  information,  persons,  and 
places  as  the  Administrator  deems 
appropriate  to  copy,  transcribe, 
question,  or  inspect.  No  employer 
subject  to  the  provisions  of  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n)) 
and/or  subpart  H  or  I  of  this  part  shall 
interfere  with  any  official  of  the 
Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1182(n)  or  subpart  H  or  I  of  this 
part.  Any  such  interference  shall  be  a 
violation  of  the  labor  condition 
application  and  these  regulations,  and 
the  Administrator  may  take  such  further 
actions  as  the  Administrator  considers 
appropriate.  [Note:  Federal  criminal 
statutes  prohibit  certain  interference 
with  a  Federal  officer  in  the 
performance  of  official  duties.  18  U.S.C. 
Ill  and  18  U.S.C.  1114.) 

(d)  Employee  Protection.  (1)  No 
employer  subject  to  subpart  H  or  I  of 
this  part  shall  intimidate,  threaten. 


restrain,  coerce,  blacklist,  discharge  or 
in  any  other  manner  discriminate 
against  an  employee  (which  term 
includes  a  former  employee  or  an 
applicant  for  employment)  because  the 
employee  has 

(i)  Disclosed  information  to  the 
employer,  or  to  any  other  person,  that 
the  employee  reasonably  believes 
evidences  a  violation  of  section  212(n) 
of  the  INA  or  subpart  H  or  I  of  this  part; 
or 

(ii)  Cooperated  or  sought  to  cooperate 
in  an  investigation  or  other  proceeding 
concerning  the  employer's  compliance 
with  the  requirements  of  section  212(n) 
of  the  INA  or  subpart  H  or  I  of  this  part. 

(2)  It  shall  be  a  violation  of 

§  655.805(a)(12)  of  this  part  for  any 
employer  to  engage  in  such  retaliatory 
conduct.  Such  conduct  shall  be  subject 
to  the  penalties  prescribed  ^y  section 
212(n)(2)(C)(ii)  of  the  INA  and  §655.810 
of  this  part,  i.e.,  a  fine  of  up  to  $5,000 
and  debarment  for  at  least  two  years, 
and  such  further  action  as  the 
Administrator  considers  appropriate. 

(3)  An  employee  who  has  filed  a 
complaint  alleging  that  an  employer  has 
discriminated  against  the  employee  in 
violation  of  paragraph  (d)(1)  of  this 
section  may  be  allowed  to  seek  other 
appropriate  employment  in  the  United 
States,  provided  the  employee  is 
otherwise  eligible  to  remain  and  work  in 
the  United  States.  Such  employment 
may  not  exceed  the  maximum  period  of 
stay  authorized  for  a  nonimmigrant 
classified  under  section  212(n)  of  the 
INA  (8  U.S.C.  1182(n)). 

(e)  Confidentiality.  "The  Administrator 
shall,  to  the  extent  possible  under 
existing  law,  protect  the  confidentiality 
of  any  person  who  provides  information 
to  the  Department  in  confidence  in  the 
course  of  an  investigation  or  otherwise 
under  subpart  H  or  I  of  this  part. 

18.  Section  655.805  is  proposed  to  be 
revised  to  read  as  follows: 

§  655.805    Complaints  and  investigative 
procedures. 

(a)  The  Administrator  shall  receive 
allegations  that  an  employer  subject  to 
subpart  H  or  I  of  this  part  has  violated 
section  212(n)  of  the  INA  or  these 
regulations  from  any  aggrieved  party  (as 
defined  at  §  655.715  of  this  part, 
including  a  government  agency  other 
than  the  Labor  Department)  or  other 
sources  where  these  sources  meet  the 
conditions  prescribed  by  §655.806  of 
this  part,  and  shall  conduct  such 
investigations  as  may  be  appropriate  in 
accordance  with  §655.806  of  this  part 
(pertaining  to  allegations  from  other 
sources),  §655.807  of  this  part 
(pertaining  to  spot  investigations),  or  as 
the  Administrator,  on  his  or  her  own 
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initiative,  dire:ts.  In  conducting  such 
investigations,  the  Administrator  shall 
determine  whiither  an  H-lB  employer 
has: 

(1)  Filed  a  labor  condition  application 
with  ETA  whii  :h  misrepresents  a 
material  fact;  ( Mote:  Federal  criminal 
statutes  provide  penalties  of  up  to 
$10,000  and/ot  imprisonment  of  up  to  5 
years  for  knovJing  and  willful 
submission  of  false  statements  to  the 
Federal  Government.  18  U.S.C.  1001; 
see  also  18  U.S.C.  1546); 

(2)  Failed  tojpay  wages  as  required 
under  §655.731  of  this  part  (including 
payment  of  wages  for  certain 
nonproductiva  time),  for  purposes  of  the 
assessment  of  )ack  wages; 

(3)  Failed  to  provide  fringe  benefits 
and  other  worlang  conditions  as 
required  under  §  655.732  of  this  part; 

(4)  Filed  a  labor  condition  application 
for  H-lB  nonimmigrants  during  a  strike 
or  lockout  in  ti  le  course  of  a  labor 
dispute  in  the  accupational 
classification  a  t  the  place  of 
employment  (<ee  §655.733  of  this  part); 

(5)  Failed  to  provide  notice  of  the 
filing  of  the  labor  condition  application 
as  required  in  §  655.734  of  this  part; 

(6)  Failed  tojbe  specific  on  the  labor 
condition  application  as  to  the  number 
of  workers  sought,  the  occupational 
classification  in  which  the  H-lB 
nonimmigrant  t  will  be  employed,  or  the 
wage  rate  and  :onditions  under  which 
the  H-lB  nonimmigrants  will  be 
employed; 

(7)  Failed  to  comply  with  the 
displacement  |  )rotections  for  U.S. 
workers  (if  applicable); 

(8)  Failed  to  make  the  required 
displacement  inquiry  provision  of 
another  employ^er  (if  applicable); 

(9)  Failed  to  take  good  faith  steps  in 
recruitment  (il  applicable); 

(10)  Required,  accepted,  or  attempted 
to  require  an  employee  to  remit  to  the 
employer  paytient  for  any  part  of  the 
additional  $50  D  fee  incurred  in  filing  a 
petition  in  connection  with  the 
employee's  vi^a  (if  applicable); 

(11)  Required  or  attempted  to  require 
an  employee  to  pay  a  penalty  for  ceasing 
employment  prior  to  an  agreed  upon 
date  (see  §212|(n)(2)(C)(vi)(I)  of  INA); 

(12)  Discriminated  against  an 
employee  as  prohibited  by  §  655.800(d) 
oftliispart; 

(13)  Failed  to  make  available  for 
public  examination  the  application  and 
necessary  dociment(s)  at  the  employer's 
principal  placi  of  business  or  worksite 
as  required  in  |§  655.760(c)  of  this  part; 

(14)  Failed  tO  retain  documentation  as 
required  by  §  855.760(c)  of  this  part;  and 
(15)  Failed  otherwise  to  comply  in  any 
other  manner '  vith  the  provisions  of 
subpart  H  or  I  bf  this  part. 


(b)  Failures  pertaining  to  the 
violations  {a)(l)  through  (a)(9)  may  be 
cited  as  "willful"  failures.  Failures 
pertaining  to  the  violations  (a)(5),  (6), 
and  (9)  may  be  cited  as  "substantial" 
failures.  The  determination  letter  (see 
§655.815  of  this  part)  shall  specifically 
cite  the  appropriate  finding  and  the 
requirement  to  notify  the  Attorney 
General  and  the  Employment  and 
Training  Administration  as  required  for 
purposes  of  debarment.  See  section 
655.855  of  this  part. 

(c)  For  purposes  of  this  part,  "willful 
failure"  means  a  knowing  failure  or  a 
reckless  disregard  with  respect  to 
whether  the  conduct  was  contrary  to 
section  212(n)(l)(A)(i)  or  (ii)  of  the  INA, 
or  §§  655.731  or  655.732  of  this  part.  See 
McLaughlin  v.  Richland  Shoe  Co.,  486 
U.S.  128  (1988);  see  also  Trans  World 
Airlines  v.  Thurston,  469  U.S.  Ill 
(1985). 

(d)  Pursuant  to  §§  655.740(a)(1)  and 
655.750  of  this  part,  the  provisions  of 
this  part  become  effective  upon  the  date 
of  ETA's  notification  that  the  employer's 
labor  condition  application  is  certified, 
whether  or  not  the  employer  hires  any 
H-lB  nonimmigrants  in  the  occupation 
for  the  period  of  employment  covered  in 
the  labor  condition  application.  Should 
the  period  of  employment  specified  in 
the  labor  condition  application  expire  or 
should  the  employer  withdraw  the 
application  in  accordance  with 

§  655.750(b)  of  this  part,  the  provisions 
of  this  part  will  no  longer  be  in  effect 
with  respect  to  such  application,  except 
as  provided  in  §655. 750(b)(3)  and  (4)  of 
this  part. 

(e)  Any  aggrieved  person  or 
organization  (including  bargaining 
representatives  and  governmental 
officials)  may  file  a  complaint  alleging 

a  violation  described  in  paragraph  (a)  of 
this  section.  The  procedures  for  filing  a 
complaint  and  its  processing  by  the 
Administrator  are  set  forth  in  this 
section.  Other  persons  with  information 
regarding  an  employer's  alleged 
violation  of  section  212(n)  of  the  INA  or 
subpart  H  or  I  of  this  part  instead  should 
follow  the  requirements  of  §  655.806  of 
this  part.  With  regard  to  complaints 
filed  by  any  aggrieved  person  or 
organization — 

(1)  No  particular  form  of  complaint  is 
required,  except  that  the  complaint  shall 
be  written  or,  if  oral,  shall  be  reduced 

to  writing  by  the  Wage  and  Hour 
Division  official  who  receives  the 
complaint. 

(2)  The  complaint  shall  set  forth 
sufficient  facts  for  the  Administrator  to 
determine  whether  an  investigation  is 
warranted,  in  that  there  is  reasonable 
cause  to  believe  that  a  violation  as 
described  in  paragraph  (a)  of  this 


section  has  been  committed.  This 
determination  shall  be  made  within  10 
days  of  the  date  that  the  complaint  is 
received  by  a  Wage  and  Hour  Division 
official.  If  the  Administrator  determines 
that  the  complaint  fails  to  present 
reasonable  cause  for  an  investigation, 
the  Administrator  shall  so  notify  the 
complainant,  who  may  submit  a  new 
complaint,  with  such  additional 
information  as  may  be  necessary.  No 
hearing  pursuant  to  this  subpart  shall  be 
available  where  the  Administrator 
determines  that  an  investigation  on  a 
complaint  is  not  warranted. 

(3)  If  the  Administrator  determines 
that  an  investigation  on  a  complaint  is 
warranted,  the  complaint  shall  be 
accepted  for  filing;  an  investigation 
shall  be  conducted  and  a  determination 
issued  within  30  calendar  days  of  the 
date  of  filing. 

(4)  In  the  event  that  the  Administrator 
seeks  a  prevailing  wage  determination 
from  ETA  pursuant  to  §655. 731(d)  of 
this  part,  or  advice  as  to  prevailing 
working  conditions  fi-om  ETA  pursuant 
to  §  655.732(c)(2)  of  this  part,  the  30-day 
investigation  period  shall  be  suspended 
fi-om  the  date  of  the  Administrator's 
request  to  the  date  of  the 
Administrator's  receipt  of  the  wage 
determination  (or,  in  the  event  that  the 
employer  challenges  the  wage 
determination  through  the  Employment 
Service  complaint  system,  to  the  date  of 
the  completion  of  such  complaint 
process). 

(5)  A  complaint  must  be  filed  not  later 
than  12  months  after  the  latest  date  on 
which  the  alleged  violation(s)  were 
committed,  which  would  be  the  date  on 
which  the  employer  allegedly  failed  to 
perform  an  action  or  fulfill  a  condition 
specified  in  the  LCA.  or  allegedly  took 
an  action  which,  through  such  action  or 
inaction,  demonstrates  a 
misrepresentation  of  a  material  fact  in 
the  LCA  regarding  such  action  or 
inaction.  This  jurisdictional  bar  does 
not  affect  the  scope  of  the  remedies 
which  may  be  assessed  by  the 
Administrator.  Where,  for  example,  a 
complaint  is  timely  filed,  back  wages 
may  be  assessed  for  a  period  prior  to 
one  year  before  the  filing  of  a  complaint. 

(6)  A  complaint  may  be  submitted  to 
any  local  Wage  and  Hour  Division 
office.  The  addresses  of  such  offices  are 
found  in  local  telephone  directories. 
The  office  or  person  receiving  such  a 
complaint  shall  refer  it  to  the  office  of 
the  Wage  and  Hour  Division 
administering  the  area  in  which  the 
reported  violation  is  alleged  to  have 
occurred. 

(f)  When  an  investigation  has  been 
conducted,  the  Administrator  shall, 
pursuant  to  §  655.815  of  this  part,  issue 
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a  written  determination  as  to  whether  or 
not  any  violation(s)  as  described  in 
paragraph  (a)  of  this  section  has  been 
committed. 

19.  A  new  §655.806  is  proposed  to  be 
added,  to  read  as  follows: 

§  655.806    Allegations  of  employer 
violations  by  persons  other  than  aggrieved 
parties. 

(a)  Sources  other  than  aggrieved 
parties  may  submit  information  alleging 
that  an  employer  may  have  violated 
section  212(n)  of  the  INA  or  these 
regulations  by  committing  a  willful 
failure  to  meet  certain  of  the  conditions 
prescribed  by  section  212(n)(2)(G)(i)  of 
the  INA.  Such  information  should  be 
submitted  to  the  Administrator  by 
contacting  any  local  Wage  and  Hour 
Division  office.  The  Administrator  shall 
receive  and  process  such  information  in 
accordance  with  this  subsection,  subject 
to  the  personal  determination  by  the 
Secretary  or  the  Acting  Secretary 
pursuant  to  paragraph  (e)  of  this  section 
as  to  whether  an  investigation  should  be 
commenced  based  on  the  information. 

(b)  Information  from  sources  other 
than  aggrieved  parties  must  be 
submitted  not  later  than  12  months  after 
the  latest  date  on  which  the  alleged 
violation(s)  were  committed.  The  12- 
month  period  shall  be  applied  in  the 
manner  described  in  §  655.805(e)(5)  of 
this  part. 

(c)  In  submitting  information,  sources 
other  than  aggrieved  parties  are 
encouraged  to  utilize  the  form  provided 
by  the  Administrator  for  this  purpose. 
The  Administrator  will  prepare  the  form 
where  the  source  provides  information 
but  does  not  utilize  the  form. 

(d)  Where  the  Administrator  receives 
information  from  a  source  other  than  an 
aggrieved  party,  the  Administrator  (by 
mail  or  facsimile  transmission)  shall 
notify  the  employer  that  the  information 
has  been  received,  describe  the  nature  of 
the  allegation  in  sufficient  detail  to 
permit  the  employer  to  respond  (but 
without  providing  the  identity  of  the 
source),  and  request  that  the  employer 
respond  to  the  allegation  within  10  days 
of  its  receipt  of  the  notification.  The 
Administrator  may  dispense  with  such 
notification  if  the  Administrator 
determines  that  such  notification  might 
interfere  with  an  effort  to  secure  the 
employer's  compliance. 

(e)  Upon  the  receipt  of  such 
information  and  review  of  the 
employer's  response,  if  any,  to  the 
allegations,  the  Administrator  will 
determine  whether  the  allegations 
should  be  referred  to  the  Secretary  (or 
the  Acting  Secretary  in  the  case  of  the 
Secretary's  absence  or  disability)  for  a 
determination  whether  an  investigation 


should  be  commenced  by  the 
Administrator.  The  Administrator  may 
request  authorization  to  commence  an 
investigation  where  the  following 
conditions  are  satisfied: 

(1)  The  source  of  the  information 
identifies  himself  or  herself; 

(2)  The  source  likely  possesses 
knowledge  of  the  employer's  practices 
or  employment  conditions  or  the 
employer's  compliance  with  the  with 
the  requirements  of  this  part; 

(3)  The  source  has  provided  specific 
credible  information  alleging  a  violation 
of  the  requirements  of  this  part; 

(4)  The  information  provided  is  other 
than  the  information  submitted  by  the 
employer  to  the  Attorney  General  or  the 
Secretary  in  securing  the  employment  of 
an  H-lB  nonimmigrant; 

(5)  The  information  originated  from  a 
source  other  than  an  officer  or  employee 
of  the  Department  of  Labor,  or,  if  it 
originated  from  an  officer  or  employee 
of  the  Department  of  Labor,  it  was 
obtained  in  the  course  of  a  lawful 
investigation;  and  (6)  The  information 
in  support  of  the  allegations  provides 
reasonable  cause  to  believe  that  an 
employer  has 

(i)  Willfully  failed  to  meet  a  condition 
established  by — 

(A)  Section  655.731  of  this  part 
relating  to  wages  or  §  655.732  of  this 
part  relating  to  working  conditions; 

(B)  Section  655.733  of  this  part 
relating  to  strikes  or  lockouts; 

(C)  Section  655. of  this  part 

relating  to  the  displacement  of  U.S. 
workers  (see  Section  212(n)(l)(E)  of 
INA);» 

(D)  Section  655. of  this  part 

relating  to  displacement  of  U.S.  workers 
by  receiving  employer  (see  Section 
212(n)(l)(F)ofINA);or 

(E)  Section  655. of  this  part 

relating  to  recruitment  of  qualified  U.S. 
workers  (see  Section  212(n)(l)(G)(i)(I)); 
or 

(ii)  Engaged  in  a  pattern  or  practice  of 
failures  to  meet  a  condition  contained  in 
subparagraph  6(i);  or 

(iii)  Committed  a  substantial  failure, 
affecting  multiple  employees,  to  meet  a 
condition  contained  in  paragraph 
(e)(6)(i)  of  this  section. 

(f)  No  investigation  pursuant  to  this 
section  will  be  commenced  unless  the 
Administrator  requests  authorization 
from  the  Secretary  (or  the  Acting 
Secretary  under  the  circumstances 
noted  above)  and  the  Secretary  or  the 
Acting  Secretary  personally  certifies 
that  the  conditions  listed  in  §  655.806(d) 
of  this  part  have  been  met.  If  the 


'  Note:  The  sections  referenced  in 
S655.806(e)(6)(i)(C)  through  (E)  are  under 
development.  See  discussion  in  the  preamble. 


Secretary  issues  a  certification,  an 
investigation  shall  be  conducted  and  a 
determination  issued  within  30  days 
after  the  certification  is  received  by  the 
local  Wage  and  Hour  office  undertaking 
the  investigation. 

(g)  No  hearing  shall  be  available  from 
a  decision  by  the  Administrator 
declining  to  refer  allegations  addressed 
by  this  section  to  the  Secretary;  and 
none  shall  be  available  from  a  decision 
by  the  Secretary  certifying  or  declining 
to  certify  that  an  investigation  is 
warranted. 

(h)  If  following  the  Secretary's 
certification,  the  Administrator 
determines  that  a  reasonable  basis  exists 
for  a  determination  that  the  employer 
has  violated  a  requirement  of  subpart  H 
or  I  of  this  part,  the  Administrator  shall 
notify  the  employer  and  other  interested 
parties  of  the  Administrator's 
determination  and  their  right  to  a 
hearing,  subject  to  the  limitation 
established  by  paragraph  (0  of  this 
section,  under  the  procedure  prescribed 
in  §655.815  of  this  part. 

(i)  The  identity  of^the  source  of 
information  submitted  to  the 
Administrator  shall  not  be  disclosed. 

(j)  This  section  shall  expire  on 
October  1,  2001  unless  section 
212(n)(2)(G)  of  the  INA  is  extended  by 
future  legislative  action. 

20.  A  new  §  655.807  is  proposed  to  be 
added,  to  read  as  follows: 

§  655.807    Authority  to  investigate 
employers  fourtd  to  have  committed  willful 
violations 

(a)  The  Administrator  may  conduct 
random  investigations  of  an  employer 
during  a  five-year  period  beginning  on 
the  date  of  one  of  the  following  findings 
(on  or  after  October  21, 1998.  &e  date 
of  the  enactment  of  the  ACWLA) — 

(1)  A  finding  by  the  Secretary  that  the 
employer  willfully  failed  to  meet  a 
condition  of  section  212(n)  of  the  INA 
(pertaining  to  attestations  in  the  labor 
condition  application;  see  §  655.730  et 
sea.  of  subpart  H); 

(2)  A  finding  by  the  Secretary  that  the 
employer  willfully  misrepresented 
material  fact(s)  in  a  labor  condition 
application  [see  §  655.730  et  seq.  of 
subpart  H);  or 

(3)  A  finding  by  the  Attorney  General 
that  the  employer  willfully  failed  to 
meet  the  condition  of  section 
212(n)(l)(G)(i)(II)  of  the  INA  (pertaining 
to  an  offer  of  employment  to  an  equally 
or  better  qualified  U.S.  worker). 

(b)  Where  the  Administrator 
undertakes  such  an  investigation,  the 
Administrator  shall  issue  a 
determination  in  the  manner  provided 
by  §  655.805(e)  and  §  655  815  of  this 
part. 
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(c)  The  Adn 
undertake  sue  i 
affect  the  Adni 
undertake  investigations 
circumstances 

20.  Section 
revised  to  reac 
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investigations  does  not 
inistrator's  authority  to 
under  other 
(see  §§655.805;  655.806). 
55.810  is  proposed  to  be 
as  follows: 


§655.810    Remedies. 

(a)  Upon  determining  that  an 
employer  has  failed  to  pay  wages  as 
required  by  §355.731  of  this  part,  the 
Administratorlshall  assess  and  oversee 
the  payment  of  back  wages  to  any  H-lB 
nonimmigrant] employed  by  the 
employer  in  the  specific  employment  in 
question.  The  back  wages  shall  be  equal 
to  the  difference  between  the  amount 
that  should  have  been  paid  and  the 
amount  that  actually  was  paid  to  such 
nonimraigrantts).  The  Administrator 
may  appropriajtely  impose  an 
administrativa  remedy  or  order  for  any 
violation  of  th^  Act. 

(b)  The  Adrrtinistrator  may  assess 
appropriate  administrative  remedies 
(including  civil  monetary  penalties  in 
an  amount  not!  to  exceed  $1,000  per 
violation)  for  tne  following  violations: 

(1)  A  failurelpertaining  to  strike/ 
lockout,  displacement,  or  contractor 
inquiry;  I 

(2)  A  substantial  failure  pertaining  to 
notification,  l^or  condition  application 
specificity,  or  Recruitment;  or 

(3)  A  misrepiresentation  of  material 
fact  on  the  labt>r  condition  application. 

(c)  The  Adm  inistrator  may  assess  a 
civil  monetary  penalty  of  $1,000 — and 
also  issue  an  administrative  order 
requiring  the  employer  to  return  to  the 
employee  (or  pay  to  the  U.S.  Treasury 
if  the  employe;  cannot  be  located)  any 
money  paid  tolthe  employer — for  the 
following  violations: 

(1)  A  penalty  paid  by  the  employee  to 
the  employer  lor  ceasing  employment 
with  the  employer  prior  to  a  date  agreed 
to  by  the  employee  and  employer;  or 

(2)  A  payment  or  compensation  by  the 
employee  to  the  employer  of  the 
additional  $5ob  filing  fee  required  for 
the  Rling  the  petition  under  section 
214(c)(9)  of  thtlNA. 

(d)  The  Administrator  may  assess 
appropriate  adbninistrative  remedies 
(including  civil  monetary  penalties  in 
an  amoimt  noti  to  exceed  $5,000  per 
violation)  for  the  following  violations: 

(1)  A  willfulfailure  pertaining  to 
wages/working  conditions,  strike/ 
lockout,  notification,  labor  condition 
application  spfecificity,  displacement,  or 
recruitment; 

(2)  A  willful  misrepresentation  of  a 
material  fact  o  i  the  labor  condition 
application;  oi 

13)  A  discririination,  retaliation  or 
intimidation  a  ;ainst  an  employee  (see 
§  655.800(d)). 


(e)  The  Administrator  may  assess 
appropriate  administrative  remedies 
(including  civil  monetary  penalties  in 
an  amount  not  to  exceed  $35,000  per 
violation)  for  a  displacement  violation 
which  is  accompanied  by  one  of  the 
following  violations: 

(1)  A  willful  failure  pertaining  to 
wages/working  condition,  strike/ 
lockout,  notification,  labor  condition 
application  specificity,  displacement,  or 
recruitment;  or 

(2)  A  willful  misrepresentation  of  a 
material  fact  on  the  labor  condition 
application. 

(f)  The  Administrator  shall  notify  the 
Attorney  General  (pursuant  to 

§  655.855)  for  the  implementation  of  the 
following  period(s)  of  disqualification  of 
the  employer  from  approval  of  any 
petitions  filed  by  or  on  behalf  of  the 
employer: 

(1)  Disqualification  for  at  least  one 
year,  for  violation(s)  specified  in 
paragraph  (b)  of  this  section; 

(2)  Disqualification  for  at  least  two 
years,  for  violation(s)  specified  in 
paragraph  (d)  of  this  section;  or 

(3)  Disqualification  for  at  least  three 
years,  for  violation(s)  specified  in 
paragraph  (e)  of  this  section; 

(g)  In  determining  the  amount  of  the 
civil  money  penalty  to  be  assessed,  the 
Administrator  shall  consider  the  type  of 
violation  committed  and  other  relevant 
factors.  The  factors  which  may  be 
considered  include,  but  are  not  limited 
to,  the  following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  employer  under  the 
INA  and  subpart  H  or  I  of  this  part; 

(2J  The  number  of  workers  affected  by 
the.violation  or  violations; 

(3)  The  gravity  of  the  violation  or 
violations; 

(4)  Efforts  made  by  the  violator  in 
good  faith  to  comply  with  the 
provisions  of  8  U.S.C.  1182(n)  and 
subparts  H  and  I  of  this  partr 

(5)  The  violator's  explanation  of  the 
violation  or  violationsr 

(6)  The  violator's  commitment  to 
future  compliance;  and 

(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss, 
potential  injury  or  adverse  effect  with 
respect  to  other  parties. 

(n)  Appropriate  administrative 
remedies,  which  may  be  assessed  by  the 
Administrator  under  subparagraphs  (b), 
(d)  and  (e)  of  this  section,  include  make- 
whole  relief  for  displaced  U.S.  workers, 
whistleblowers,  or  H-lB  workers  who 
failed  to  receive  benefits  or  eligibility 
for  benefits. 

(i)  The  civil  money  penalties,  back 
wages,  and/or  any  other  remedy(ies) 
determined  by  the  Administrator  to  be 


appropriate  are  immediately  due  for 
payment  or  performance  upon  the 
assessment  by  the  Administrator,  or 
upon  the  decision  by  an  administrative 
law  judge  where  a  hearing  is  timely 
requested,  or  upon  the  decision  by  the 
Secretary  where  review  is  granted.  The 
employer  shall  remit  the  amount  of  the 
civil  money  penalty  by  certified  check 
or  money  order  made  payable  to  the 
order  of  "Wage  and  Hour  Division, 
Labor."  The  remittance  shall  be 
delivered  or  mailed  to  the  Wage  and 
Hour  Division  office  in  the  manner 
directed  in  the  Administrator's  notice  of 
determination.  The  payment  or 
performance  of  any  other  remedy 
prescribed  by  the  Administrator  shall 
follow  procedures  established  by  the 
Administrator.  Distribution  of  back 
wages  shall  be  administered  in 
accordance  with  existing  procedures 
established  by  the  Administrator. 

21.  In  §655.815,  paragraph  (a)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  655.815    Written  notice  and  service  of 
Administrator's  determination. 

(a)  The  Administrator's 
determination,  issued  pursuant  to 
§§655.805,  655.806,  or  655.807  of  this 
part,  shall  be  served  on  the 
complainant,  the  employer,  and  other 
known  interested  parties  by  personal 
service  or  by  certified  mail  at  the 
parties'  last  known  addresses.  Where 
service  by  certified  mail  is  not  accepted 
by  the  party,  the  Administrator  may 
exercise  discretion  to  serve  the 
determination  by  regular  mail. 

22.  Section  655.855  is  proposed  to  be 
revised  to  read  as  follows: 

§  655.855  Notice  to  the  Emptoyment  and 
Training  Administfation  and  the  Attorney 
General. 

(a)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  of  the  final 
determination  of  any  violation  requiring 
the  Attorney  General  not  to  approve 
petitions  filed  by  an  employer.  The 
Administrator's  notification  will 
address  the  type  of  violation  committed 
by  the  employer  and  the  appropriate 
statutory  period  for  disqualification  of 
the  employer  from  approval  of  petitions. 
Violations  requiring  notification  to  the 
Attorney  General  are  identified  in 

§  655.810(f). 

(b)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  upon  the 
earliest  of  the  following  events: 

(1)  Where  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  employer,  and 
no  timely  request  for  hearing  is  made 
pursuant  to  §  655.820  of  this  part;  or 
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(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation 
by  an  employer,  and  no  timely  petition 
for  review  to  the  Secretary  is  made 
pursuant  to  §  655.845  of  this  part;  or 

(3)  Where  a  petition  for  review  is  filed 
from  an  administrative  law  judge's 
decision  finding  a  violation  and  the 
Secretary  either  declines  within  thirty 
days  to  entertain  the  appeal,  pursuant  to 
§  655.845(c)  of  this  part,  or  the  Secretary 
affirms  the  administrative  law  judge's 
determination;  or 

(4)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation 
by  an  employer,  and  the  Secretary,  upon 
review,  issues  a  decision  piu^uant  to 
§655.845  of  this  part,  holding  that  a 
violation  was  committed  by  an 
employer. 

(c)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
Administrator  pursuant  to  paragraph  (a) 
of  this  section,  shall  not  approve 
petitions  filed  with  respect  to  that 
employer  imder  sections  204  or  214(c) 
of  the  INA  (8  U.S.C.  1154  and  1184(c)) 
for  nonimmigrants  to  be  employed  by 
the  employer,  for  the  period  of  time 
required  by  the  Act  and  described  in 

§  655.810(f). 

(d)  ETA,  upon  receipt  of  the 
Administrator's  no^ce  pursuant  to 


paragraph  (a),  shall  invalidate  the 
employer's  labor  condition 
application(s]  under  subparts  H  and  I  of 
this  part,  and  shall  not  accept  for  filing 
any  application  or  attestation  submitted 
by  the  employer  under  20  CFR  part  656 
or  subparts  A,  B,  C,  D,  E,  H,  or  I  of  this 
part,  for  the  same  calendar  period  as 
specified  by  the  Attorney  General. 
23.  In  §655.840,  paragraph  (c)  is 
proposed  to  continue  to  read  as  follows: 

§  655.840    Decision  and  order  of 
administrative  law  judge. 

***** 

(c)  In  the  event  that  the 
Administrator's  determination(s)  of 
wage  violation(s)  and  computation  of 
back  wages  are  based  upon  a  wage 
determination  obtained  by  the 
Administrator  from  ETA  during  the 
investigation  (pursuant  to  §  655.731(d) 
of  this  part),  and  the  administrative  law 
judge  determines  that  the 
Administrator's  request  was  not 
warranted  (under  the  standards  in 
§  655.731(d)  of  this  part),  the 
administrative  law  judge  shall  remand 
the  matter  to  the  Administrator  for 
further  proceedings  on  the  issue(s)  of 
the  existence  of  wage  violation(s)  and/ 
or  the  amount(s)  of  back  wages  owed.  If 
there  is  no  such  determination  and 
remand  by  the  administrative  law  judge, 
the  administrative  law  judge  shall 


accept  such  wage  determination  as 
accurate.  Such  wage  determination  is 
one  made  by  ETA,  from  which  the 
employer  did  not  file  a  timely  complaint 
through  the  Employment  Service 
complaint  system  or  from  which  the 
employer  has  appealed  through  the  ES 
complaint  system  and  a  final  decision 
therein  has  been  issued.  See  §  655.731 
of  this  part;  see  also  20  CFR  658.420 
through  658.426.  Under  no 
circumstances  shall  the  administrative 
law  judge  determine  the  validity  of  the 
wage  determination  or  require  source 
data  obtained  in  confidence  by  ETA  or 
the  SESA,  or  the  names  of 
establishments  contacted  by  ETA  or  the 
SESA,  to  be  submitted  into  evidence  or 
othenvise  disclosed. 


Signed  at  Washington,  IXZ,  this  23rd  day  of 
December,  1998. 

Raymond  I.  Uhalde, 

Deputy  Assistant  Secretary  for  Employment 
and  Training.  Employment  and  Training 
Administration. 

John  R.  Fraser, 

Deputy  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration. 

Appendix  I  (Not  to  be  codified  in  the 
CFR):  Form  ETA  9035. 
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Labor  Condtion  Application 
for  H* IB  Nonimmigrants 


U.S.  Department   of  Labor 

Employment  and  Training  Administration 
U.S.  Employment  Service 


ETA  Form  9035 

OMBAMroMl: 
ExpMlM  OMt: 


It  Is  preferred  that  this  form  be  completed  using  the  form  fill  program  available 
from  the  U.S.  Department  of  l^bor.    If  you  cannot  use  the  program,  please 
follow  the  guidelines  below. 

Cirde«  must  be  filled  completely. 

When  using  a  typewriter,  use  a  sans  serif  font  equivalent  to  12-14  point  Center  each  letter  in  each 
Iwx.  pO  NOT  put  nwre  than  one  character  per  box.  Use  only  CAPTTAL  LETTERS. 


If  you  need  to  hand  write  the  form,  for  optimum  accuracy,  use  a  medium  to  thick  pen  with  black  ink.  Print 
in  CAPITAL  LETTERS  and  avoid  contact  with  the  edge  of  the  box. 
The  ficrflowing  will  serve  as  an  example: 
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Labor  Condition  Application 
for  H-1B  Nonimmigrants 


U.S.  Department   of  Labor 

Employment  and  Training  Administration 
U.S.  Employment  Service 


ETA  Form  9035 

OMB  AMmMal: 


2.  Occupational   Information 

( 
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Labor  Condition  Application 
for  H-1B  Noninnmlgrants 


U.S.  Department    of  Labor 

Employment  and  Training  Administration 

U.S.  Eniploym«nt  Service 


ETA  Fomfi  9035 

OMB  Apprevat: 

EivMion  OM: 


S(d)  Additional  or  Sub«»quent  Work  Location  Information  -    IF  Applicabia 


Pr*va|lng 
Wag* 


$ 


PER 


i 


Ymt  MonV)  2  WMta  WMk  Hour 

o  o 


rm  Only 

ONE  CIrcto  O    O     O 


Sourc* 


DD 


5(e)  Addftional  or  Subsaquant  Work  Location  Information  - 

B        


Prttvallng  ^ 
Wag*     «P 


P  App 


icabia 


PER 


9 


n  Only      ^*^  **""**  2WMta  WmK  Hour 
ONE  Clfde  O     O      O       O     O 


Source 


iO 


6.  Employr  Labor  Condition  Stata mants 

^.y*'^.'^  '**!'^  *"  ^T^  "^  nwWaIn  doeunMnMien  Mppoitlno  Wnr  eandiban  tUtmrnHa  6(a).  (b).  and  (d).  Empioyart  ara  alae  rwiuirad  to 
mate  puiyii  tor  p>*fc  —winaMon  a  copy  o>  fta  later  ccndWon  appteatton  and  nacmary  aupperUng  documaf<abeo  within  ona  (1)  wwrWng  day  aWar  Iha 
dMaenw^tchlhaapplealtoniafladwilhOOL.  Mwk  ( X )  oMh  boa  to  i~<'— ^  "^  •• ' -^ ^---^ — •- -^ • 


[J  ^'^  ^!^  'J***T'"^'^  o*  ba  pid  at  laaat  ma  aduai  JufQa  la>a<  paid  by  Iha  awpteyar  to  al  rthar  IndMduala  wlh  aUnHar  amarianea  and  quaifteaBoria  far  iha 
ap»cdte  arnpto^mai*  In  **atton  ariha  prawaang  i««Ba  le(<*  tor  Iha  occajpaltor*  In  tha  araa  o»  ait»tovmar<  »W»*^^ 

□(b)!lV!?!g!TLl!^2?.!*^^  H-1Bnonimmigfant»VMillbaoffefad 

baptla  and  abgMiy  far  banaflto  on  the  aama  bMia.  and  m  accordaiica  VMlh  tha  awn*  ottarta.  aa  offarad  to  aimilarly  amployad  U.S.  workars. 


,4 


{^(c)04lh*di<aoflWaapptteat|onlharalani<a<rtto.  lecfcoU.orv>iort(atepp*aalnlfwwuwaofal^ 

'^yf'gfP^,'*'!^*'''^^  tfauch  a  alrto.kxt(Dut.  or  wertcatoppaga  occur*  alter  Ma  appieationMMjbmittad.  Iwa 

n«iiy  ETA  w«*i3dB»a  0*  aueh  oeeunanoa  and  the  application  wa  not  ba  uaa^ 

1#  aaiti*  oco^Hton  m  Iha  placa  ct  amptoymaX  una  ETA  datarrninea  Iha  atiHia,  loetout.  or  vwric  atoppaga  haa  caaaad. 

"—I      ot|hwappfca<MnhaabaanpfOimtodto<i»o>fcafaamploy*dinlhaoccupattonln\ahlehH-1Bnoi*w^ 

•    ^^^^,^Jh^^nelic*o<mia^^notolhabarBainlnorapraaanta^»ao«»»o^1^ralnthaoccupa^tonln<>>1^ehH-1Bl^  OK 

aaiiiWeallen  far«*)teh  H-1B  nonimwiBraiai  araaeught 


7.  ^iotica|to  Employara 


ri  EvMy  employer  who.  as  of  the  date  of  ttHs  appatuiflon.  (a)  Is  H-IB  (tepemlent  or  (b)  has  t>*en  fotmd  to  have  commHad 
VZZH^  vtolaMon  or  misrepresentadon  during  m*  fly*  (S)  ywir  period  pratMdIng  the  data  of  this  appNcaUon.  is  requlrwt 
Z- il!f \SI^^*  *"**  complete  the  attestaflons  m  Nam  B  on  page  4  of  this  form.  NOTE:  See  Rem  7  of  the  mstnietlons 
for  the  deffciWon  of    H-IB  dependent  employer'.    NOTE:  If  an   employer  Is  or  betwmes  H-1B  dependent  or  Is  fOund  to 
h^comnrttoda  v»«WU(  vtolaOon  or  misrepresentadon,  any  lalior  condmon  app«calkin  lOr  H-IB  nonimmigrants 
WW*  was  certified  by  the  Department  of  Labor  prior  to  pnsert  effective  data  of  Interim  final  rule].  w«  be  domed 
mvaid.  and  may  not  be  used  m  support  of  a  pedtton  or  an  extandon  of  a  peddon  tor  an  H-IB  nonimmigrant. 


S!???!^3lJ?.I!?iIII!l!L'*'*!I^^  Raaoonaantaobllgabontoraptyto 

°^„??^^l!*y!TT*' ■*"  "*'*^*°nr  (INA  Act.  Sacdon  20S)  Public  raporUng  burden  far  this  coladkin  ot  mfannabon  ia  aabwatod  to  avarapa  1  1/4  hour  per 

mauMUKMt  ofinfonTvrton.  Send  eoitimertt  regardhg  thia  buden  aetirnato  or  any  other  aaped  o»  Itw  edtoctkin  of  Infarmation.  including  «u^ 
«»  burden,  to  Iha  U.S.  Efnpiovniert  Serfiie*.  C3epeitment  o<  Labor,  Room  N-4456  2C"  ■ 
Preiact  120&<H10).  DO  WOT  SgWD  THE  COMPLETED  FORM  TO  THIS  OFFICE. 
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Labor  Condition  Application 
for  H-1B  Nonimmigrants 


U.S.  Department   of  Labor 

Employment  and  Training  Administration 
U.S.  Employment  Service 


ETA  Form  9035 

OMB  Appnwii; 


Employw*  wtw.  M  of  m*  M*  e(  this  app^caUen,  an  H-1 B  dipOTdM  (M  d*fln^  In  Hvn  7  of  m*  InMrudkint)  or  v^ 
<>WM  vWrten  or  iiilwit»Mii<itlni  during  »<  paat  fl»»  (5)  y>f»  (and  aftor  Oetobtt  20. 1906)  rnuH  canip>i«»  thW  toefton 

8.  AddKioruri  Employer  Labor  Condition  Statements: 

Al  apate»ti  wa  ra»*ad  to  da»a>ep  and  malntitn  decuiiiaiaaBuH  auaportlnc  labor  cendMow  HitwwawH  8(a).  (b).  »<d  (c).  Emptoyaf*  aia  alae  raquirad  to 

■niMi  fnrriiinr  in-'-irr-  r  -'nr  *"**"' "' "'^~  TF'"" )""-Tr'""0  '  *•*' "^^ >.....-.L4-^a-p-^-.«.- 

00  wMeh  Iha  aapfcattonto  Had  wim  DOL.  Tha  Employar  murt  marti  (X)  In  any  of  ttw  appieartala  beK(aa)  batowr 


D 
D 


laH-iB 


Haa  baan  found  to  hawa  commlttad-a  wAflrf  >AotoBon  or  f 


I  daring  ma  Itwa  (5)  yaar  pariod  praeadkig  tho  fMng  el  Ihla 


toobaartottw  tOiowfng  labor  oondUon  alatanMnto  unlaaa  tha  aaampilart  raamrantanto  notad-balowaca  (Mt: 

Tba  ainptoyar  ««  not  diaiitooa  ariy  aimawty  amptoyad  U.S.  vrariiar  wIMn  tha  pariod  baglnntng  90  day*  bo 
drts  oi  flkiQ  •  vIm  pfldtton  suppoflid  by  this  Mpf/kJthun. 

Tha  anvtoyar  afl  not  ptooa  any  H-18  nonimmlgra>«  amptoyad  piaauanl  to  mto  vpNcalton  iMtm  arnr  olhar  amptoyar  or  al  ano(^ 
atnptoyai^Mrtaaa  iMtoaa  ffw  atnptoyar  fM  nwteaa  a  bona  Ma  Inquiry  aa  to  wfM»w  tha  othar  amptoyar  haa  « 
dtoptoea  a  aMIariy  anvtoyad  U.S.  wortar  wIMto  ttia  parted  baglnning  90  days  balora  and  andbig  90  daya  after  tha  ptooamar*.  and  ma 
amptoyw  haa  no  oonlrary  knowtodga.    NCTrE:  If  tha  othar  arrwtoyar  diaptoeaa  a  US  wcrtcar  during  ma  pariod  daacnbad.  tha  dtapiac«nar« 
we  oonabhJto  a  falura  to  cempty  wtm  ttw  torma  of  m*  labor  condiban  appaeabon  and  ma  aiTiptoyw  applicant  may  ba  aub)^ 


(•) 

(b) 


(c)         PriorteiangthtoappllcaBon.orpricrtofanganypaBbenforawM-1BnonlnwTagran>purwanltethlaapplleabon.maawpteyirteoaorwll 
tokagood  fabh  itopa  waabng  mduaby oWa  atondarda  to  raeui  U.S.  ¥>erfcaraforthaiob  for  <>hteh  ma  nor*nmigran<  »  lougK.  and  offanng 
cewpanaabonaalaaitaagwIaaogaradtolhaH-lBnonlmmtyant  'n«aamptoytrvii«(haa)offar(ad)lha)obto8ny  u  S  >M>n>ar«^(h««> 

iprllii  anlli  iiiiatirnrril1i-Tri'"Tf  •--•^- ]-"'-- -^'-"•^ IT p — " j"  -"■'^- •"- -^ ■- —  —  — 1"»-««^ 

amploynMft  of  art  H-1B  rionliiimlgrani  Mho  la  a  *prio(«y  vmrtcar'  (paraena  tm\  artraonMnary  abltty.  or  outoiaading  profaaaon  or  raaaarenara, 
orcartoinmuBnabonalaxacubveaormanagara)»>#ilnlhamaanlngofSacaen203(bK1)(A).(B),  or(C)o^malmn<igra^onand^M^^ 

NOTE:AnamployBrwhouaaam)aappiMbonori»toaupportvl>apa«bonaferH-1Bnonlmnrilgranfa<i<waraaMrnp»bacauaamayrac^^ 
wagaa  at  a  rato  aqual  to  al  laaal  Sao.000  par  yaar.  or  haM  abalnad  a  Maator-a  dagrea  ((T  Ka  equtvatani)  or  •  Mghar  dagrao  in  a  apacMy  rcMad 
tothaarnptoymanl.ianolraquiradtooofTipfrwiltilharaquiraRianlaafmiattarn8and*houMmari((X)miabaL  Emptoyara  ara  caubonad  malil 
Ihia  appteaMen  la  uaad  to  paMton  for  any  iiorKiawpl  awnployaaa.  may  w«  ba  raqulrad  to  comply  wMh  Ihaaa  addMonal  tabor  condlHon 
alalamanto  aMh  riapact  toa#ofto  H*16  noninvnigraraa  w^ialhar  or  not  Ihia  box  la  fnartrad  (X) 


D 


9.  Declaration  Of  Employer 

By  aigning  mia  fonn.  I.  paraenaly  and  on  bahalf  of  Iha  aniptoyar,  agraa  to  eoinply  ««im  ma  Oapartmani  of  Labor  ragulabona  (aaa  20  CFR  Part  685 
Subpwia  H  and  1)  govaming  ttiia  program  and.  m  partleular,  to  maka  tMa  appteabon,  auppoitlng  doeumantabon,  and  omar  raeorda.  niaa  and 
doeumanto  W'ailabla  to  oMdaia  of  tha  Oapartmam  of  Labor,  upon  raquaat  during  any  wnaallgallBn  undar  ma  tiiMmgraOen  and  NMonMHy  Act.  If  tha 
arnployariaorboooinaaanH-IBdaparidanlamptoyar,  orlafoundtohavaeornfn*iadaw«fUvniabonorrniarapra«aritatior>of  mcaapnx^^  I 
paraoTtoNy  wid  on  bahalf  ef  tha  amptoyar,  furthar  agraa  to  oomply  \Mlh  Iha  altaalatton  atarrtarta  aal  forth  In  ttam  S. 
Narna  of  Hiring  or  OtharOealonaladOfnelaf 


TWa  of  Hiring  or 

Olhar  Oaaiorwlad  Official 
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Slgna 

bira 

-00 

NOT 

Mail 
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•  box 

NOTE:  Falaifleatlon  of  any  aUtemante  on  thla  fonn  may  aub^act  tha  amployar  to  civil  or  criminal  proaacutlon  (aaa  II  U.S.C.  1001).  aa  wall  aa  to  civil 
monay  panaltiaa  and  dabarmant 


Complalnto  allaging  mlarapraaawtatton  of  matarial  facto  in  tha  labor  condition  appllcatkin  andtor  fallura  to  comply  with  tha  tarma  of  tha  labor  condition 
application  may  ba  niad  with  any  omca  of  the  Waga  and  Hour  Otvlaion  of  tha  Unitad  Stetaa  Dapartmant  of  Labor. 


FOR  U.S.  GOVERNMENT  AGENCY  USE  ONLY: 


By  vtrtut  of  tny  stgnMura  balow 

I  Kknowtodgt  that  tMt  application  to  hartby  ctrtlfM  aitd  wM  bt  valid  from  , 


through, 


Signabjra  and  TVIa  of  AUtwrizad  OCX  Official  ETA  Caaa  No! 

Tha  Oapartmani  of  Labor  la  not  Iha  guarantor  of  tha  accuracy,  tnilhfulnaaa  or  adequacy  of  a  cartHM  labor  condition  appficabon 
NOTE:SaaOMBneacaonpaga3ofth>afofn> 
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INSTRUCTIONS  FOR  COMPLETING  FORM  ETA  9035 
LABOR  CONDITION  APPLICATION  FOR  H-1 B  NONIMMIGRANTS 

IMPORTANT:  READ  CAREFULLY  BEFORE  COMPLETING  THE  FORM 

Th«co««plfd  form  wil  be  etedroniaiHy  scanned   To  ensure  the  accuracy  of  readabinty  and  avoid  rejactions  based  upon  the  lack  thereof,  it  is 
prefenea  that  the  fomi  be  completed  using  the  ETA  9035  form  fiH  program  available  from  the  U.S.  Department  of  Labor.  If  you  hand  write  the  form, 
prtit  legibly  in  ink  using  a  medium  to  thick  pen    Print  onfy  in  CAPITAL  LETTERS  and  avoid  contact  with  the  edge  of  the  boxes.  See  example  hand 
wnbng  on  page  1  of  the  applicetion.  If  you  use  a  typewriter  to  complete  the  form  use  a  font  equivalent  to  12-14  pt    Center  each  letter  in  the  box  and 
use  ory)|  CAPITAL  LETTERS.  Be  sure  to  sign  and  date  the  form.  Citations  below  to  regulatkjns  are  citations  to  20  CPR  part  655.  subparts  H  and  I. 

To  knoKitngly  hvntoh  any  falae  Infonnaiion  In  the  preparation  of  the  Form  ETA  9035  and  any  supporting  docwnerttaUon  thereto,  or  to  aid,  atiet 
orcounMlano(herlodosolea«alony,puniBhai>ieby$10,000fineorflveyeerelnapenltanti«ry,orboth(18U.S.C.  1001).  Other  penalties  apply 
ae  well  to  fraud  or  misuse  of  this  Immigration  document  (IS  U.S.C.  15M)  and  to  perjury  wHh  respect  to  this  fbnii  (IS  U.S.C.  1546  snd  1621). 

Employers  seeking  to  hire  H-1  B  nonimmigrants  m  specialty  occupations  or  as  fashwn  models  of  distinguished  merit  and  abiMy  must  submit  the 
completsd  and  dated  onginel  Form  ETA  9035  to  the  desqnated  certrfying  officer  in  the  Department  of  Labor  (Department  or  DOL),  Emptoyment  and 
Tracing  Administration  (ETA)  servicing  office  having  junsdictjon  over  the  state  in  which  the  job  opportunity  is  located.  Lat»or  condition  applications  for 
wortc  to  De  perfomned  in  ETA  regions  I  though  IV  shooW  be  submitted  via  facsjrule  transmission  to  the  ETA  serviong  ofBee  in  Philadelphia, 

Pennsytyania  (FAX  TO:  (21 5)  5M- ).  and  labor  condition  applications  for  work  to  be  perlonned  In  ETA  regions  V  through  X  should  be  submitted 

via  facsiaiile  transmasion  to  the  ETA  serviang  office  in  San  Francisco.  Califomia  (FAX  TO:  (415)  975- ).  To  determine  the  geographical 

juiisdirten  of  these  ETA  regwnal  offices,  or  if  you  wish  to  submit  the  application  by  mail  or  private  carrier,  see  20  CFR  655.720  for  the  ETA  regional 
oflice  addresses.  An  applKation  which  «  complete  and  has  no  obvious  naccuraoes  will  be  certified  by  the  Department  and  returned  to  the  emptoyer, 
who  may  then  file  it  In  support  of  its  petition  for  an  H-1B  nonimmigrant  with  the  Immigration  and  Naturalization  Service  (INS). 


Item  1.  Employer's  Information.  Enter  the  infonnatwn 

requested  under  the  appropriate  sut)heading. 

FuH  Leo^  Name  of  Emotover  Enter  the  fuR  legal  name  Of  the  business, 
finm  or  oitjanization.  or,  if  an  individual,  enter  the  name  used  for  legal 
purposes  on  documents.  Some  abbreviation  may  be  required  for  tong 
names. 

Federal  ^motover  ID  Nignbar  Enter  the  empk>ye«'s  Federal  Emptoyer 
Identification  Number  (EIN)  assigned  by  the  Internal  Revenue  Service. 
(9  digits). 

Emoiove<s  Teleohone  No:  Self-explanatory. 

Rehjm  F^  No:  If  you  want  the  application  to  be  returned  via  facsimile 
transmnsion,  enter  the  area  code  and  fax  number  to  which  you  want 
the  Depaitment  to  the  send  the  final  determination  on  the  application. 

Contact  f  eleohone  Number  Enter  the  area  code  and  telephone 
numt>er  of  the  person  to  whom  questions  regarding  the  labor  condition 
applicatian  should  be  directed. 

Contact  tjama:  Enter  the  name  of  the  person  to  whom  questions 
regarding  the  labor  condition  application  shouM  be  directed. 

Emotover|s  Address:  T)w  first  two  lines  are  for  the  street  address.  The 
last  Une  « for  the  aty,  state,  and  zip  code. 

Address  Where  Public  Diactosure  File  is  Kaot  The  first  Mvo  lines  are  for 
the  street  address    The  last  line  is  for  the  aty.  state,  and  zip  code 
Enter  on/y  if  different  from  the  Emptoyers  Address.  Otherwise,  leave 
blank,      i 

Item  2.  Occupational  tnfomiation.  Enter  the  infomwtwn 
requested  under  the  appropnate  subheading. 

Thrae-Diat  OccuDatkmal  Gmua  Code    Enter  the  three^igit  code  from 
Appendix  1  which  nwst  dearly  describes  the  job  to  be  perfomned. 
(Departmental  purposes  only.) 

Number  of  H-1  B  Nonlmmkirantif  Enter  the  number  of  H-1  B 
nonimmigtants  that  will  be  hired  in  the  three-digit  occupational  code 
stated  ab«ve.  Use  only  numerals.  Do  not  spell  out  the  ntmber,  e.g 
enter  -oor,  not  t>IF. 

JSiiBif  Enter  the  common  name  or  payroll  title  of  the  job  being 
offered.  A  separate  labor  condition  appikation  shall  be  filed  for  each 
occupation  in  which  H-1B  nonimmigrants  will  be  empkiyed 

Item  3.  Rate  of  Pay.  Enter  the  salary  to  be  paid  in  tenns  of  the 
amount  p«r  hour,  week,  two  weeks,  month,  or  year.  If  a  range  of  wages 


is  to  be  psid  to  H-1  B  nonimmigrants  under  ttie  application,  enter  the 
bottom  of  the  wage  range,  which  must  meet  the  prevailing  wage  listed 
in  Item  5.  Mark  (X)  in  the  box  to  the  right  if  the  positkNi  is  part-time 
and  enter  the  rate  of  pay  on  an  hourly  basis. 

item  4.  Period  of  Intended  Empioyment  Enter  the 

beginning  and  ending  dates  (nwnth,  date,  and  four-digit  year)  during 
witich  the  H-1  B  nonimmigrants  wiM  be  employed.  Fill  all  boxes:  e.g., 
July  5.  2000,  shouM  be  written  as  '07/05/2000'. 

Items.  Location  Where  H-1B  Nonimmigrants  Will 
Woric  and  Related  Information.  Enter  the  infonnauon 

requested  under  the  appropnate  sut>heading. 

S(a).  Initial  Wort<  Locatkw  Informatkyi:  Enter  the  city  and  state  of  the 
site  wtiere  tfie  wori(  wilt  actually  be  perfonmed. 

Prevailing  Waoe  Rate  and  its  Source:  Enter  the  prevailing  wage  rata 
in  terms  of  the  amount  per  hour,  week,  two  weeks,  month,  or  year.  If 
the  position  Is  part-time,  enter  the  prevailing  wage  on  an  hourly  basis. 
If  the  employer  is  relying  on  a  wage  detemnination  obtained  from  a 
SUte  Emptoyment  Security  Agency,  martt  (X)  the  "SESA"  box.  If  the 
emptoyer  is  using  another  source,  nurtt  (X)  the  "Other*  box  and 
specify  such  other  source  in  the  space  provkjed,  i.e.,  the  year 
published  and  the  name  of  the  published  wage  survey,  or  other  source 
utilized  by  the  emptoyer  to  determine  the  prevailing  wage  for  the 
occupational  dassiflcation  in  whKh  H-1B  nonimmigrants  wiH  be 
emptoyed:  e.g.,  "1998  collective  bargaining  agreement',  "1998  BLS 
Survey*,  '1 998  emptoyer-conducted  survey",  etc. 

S(bHs).  Additional  or  Subsequent  Work  Location  Information:  IfH-IB 
nonimmigrants  are  to  be  emptoyed  concurrentiy  or  sequentially  in 
more  than  one  location,  enter  the  city  and  state  of  the  other  sites  or 
tocations  where  the  ¥»ork  will  actually  be  performed  in  Items  5(b) 
through  (e),  as  needed.  Enter  the  prevailing  wage  rate  and  Its  source 
for  each  additional  work  kx:ation  in  the  manner  described  In  Item  5(a). 

Item  6.  Employer  Labor  Condition  Statements.  The 

emptoyer  must  attest  to  the  condittons  listed  In  Items  6(a)  through  (d) 
by  nrtarking  (X)  in  each  box  and  by  signing  the  application  fomi. 
Emptoyers  must  devetop  and  maintain  documentatton  to  support  labor 
condition  statements  6(a),  (b).  and  (d).  Documentatton  in  support  of  a 
labor  condition  applicabon  shall  be  reUined  at  the  emptoyer's  principal 
place  of  business  or  the  worksite  and  made  availabto  to  DOL  ofRdats 
upon  request.  See  §§655  731  through  655.734  for  gutoance  on  the 
documentatton  that  must  support  each  labor  condltton  statement 

8<a).  SQ^gfii:  The  emptoyer  must  attest  that  H-1  B  nonimmigrants  wiN 
be  paid  wages  which  are  at  toast  the  higher  of  the  actual  wage  level 
paid  by  the  empkiyer  to  all  ottter  Indivtouals  with  similar  experience 
and  qualificattons  for  ttie  specific  emptoyment  in  question  or  ttte 


prevailing  wage  level  for  the  occupational  classification  in  the  area  of 
intended  employment  See  §655.731 . 

6(b).  Wortcino  Conditions:  The  employer  must  attest  that  the 
eniployment  of  H-1 B  nonimmigrants  in  the  nan'wd  occupabon  will  not 
adversely  affect  ttie  working  conditions  of  wohcers  simliarty  employed. 
The  employer  must  further  attest  that  H-1  B  nonimmigrants  will  be 
offered  benefits  and  eligibility  for  benefits  on  the  same  basis,  and  in 
accordance  with  the  same  criteria,  as  offered  to  similarly  employed  U.S. 
workers.  See  §655.732. 

6(c).  Strike.  Lockout  or  Work  Stoooaoe:  The  emptoyer  must  attest 
ttiat  on  the  date  the  application  is  signed  and  submitted,  there  is  not  a 
strike,  lockout  or  work  stoppage  in  the  course  of  a  latwr  dispute  in  the 
named  occupation  at  the  workslte(s)  and  that  If  a  such  a  strike,  tockout 
or  work  stoppage  occurs  after  the  application  is  submitted,  the  emptoyer 
will  notify  ETA  within  3  days  of  such  occurrence  and  the  application  will 
not  be  used  In  support  of  a  petition  filing  with  INS  for  H-1  B 
nonimmigrants  to  work  in  the  same  occupation  at  the  place  of 
employment  until  ETA  determines  the  strike,  tockout  or  work  stoppage 
has  ceased.  See  §655.733. 

6(d).  Notk»:  The  emptoyer  must  attest  that  as  of  the  date  of  filing, 
notice  of  the  labor  conditton  application  has  been  or  will  be  provided  to 
workers  employed  in  the  named  occupation    Notice  of  the  applicatton 
may  be  provided  to  workers  through  tine  bargaining  representative,  or 
where  there  is  no  such  bargaining  representative,  notice  of  the  filing 
must  be  provtoed  eittter  through  physical  posting  in  conspicuous 
tocattons  where  H-1B  nonimmigrants  will  be  employed,  or  through 
electronic  notification  to  employees  in  the  occupational  dassificatton  for 
which  H-1B  nonimmigrants  are  sought  Further,  the  employer  must 
attest  that  each  H-1  B  nonimmigrant  employed  pursuant  to  ttte 
applicatton  wW  be  provkled  \with  a  copy  of  the  appUcation.  This 
notificatton  shall  be  provided  no  later  than  the  date  the  H-1B, 
nonimmigrant  reports  to  work  at  the  place  of  emptoyment.  See 
§655.734. 

Item  7.  Notice  to  Employers.  An  emptoyer  who  is  either  H-1B 
dependent  or  has  been  found  to  have  convnitted  a  willful  vtolatton  or 
misrepresentation  during  the  five  year  penod  preceding  the  date  of  the 
application  must  mark  (X)  the  box  and  attest  to  the  additional  labor 
condition  statements  in  Item  8  on  page  four  of  tt>e  application.  The 
detennlnatton  as  to  whether  an  emptoyer  is  H-1  B  dependent  is  a 
function  of  the  number  of  H-1  B  nonimmigrants  employed  as  a 
proportton  of  the  total  number  of  full-time  equivalent  emptoyees 
emptoyed  in  the  U.S.  The  following  table  can  be  used  to  determine 
whether  the  emptoyer  is  or  is  not  H-1B  dependent 


An  wnployr  Is  H-IB  d»p»ndwrt 

Hit  tnploys  In  thm  U.S.: 

Numt)er  of  full-time 
equivalent  emptoyees: 

Number  of  H-1  B 
rtonimmigrant  emptoyees: 

1to2S 

inc1 

8  or  mora 

26  to  50 

OTCV 

13ornH>re 

51  or  more 

inc7 

15%  or  more  of  its  U.S. 
workforce 

See  §655.7 for  more  detailed  guidance  as  to  what  constitutes  an  'H- 

1 B  dependent  emptoyer".  No  emptoyer  who  is  or  becomes  an  H-1  B 
depertoent  employer,  or  is  found  to  have  committed  a  willful  vtolation  or 
misrepresentatton,  may  continue  to  use  any  labor  conditton  application 
for  H-1  B  nonimmigrants  which  was  certified  by  the  Department  of  Labor 
before  Pnsert  effective  date  of  Interim  final  rule],  in  support  of  a 
petitton  or  extenston  of  a  petitton  for  an  H-1  B  nonimmigrant  which  is 
filed  on  or  after  that  date. 


is  H-1  B  dependent  (as  defined  in  Item  7)  or  who  has  been  found  to 
have  committed  a  willful  vtolatton  or  misrepresentatton  dunng  the  five 
year  period  preceding  the  date  of  the  applicatton.  must  attest  to  ttw 
addlttonal  labor  condition  statements  by  comptobng  Item  8  and  by 
signing  the  application  form    Such  employers  are  required  to  devetop 
and  maintain  documentatton  supporting  these  addlttonal  labor 
condition  statements  and  are  further  required  to  make  such 
documentation  available  for  public  examination  in  the  sanw  manner  as 
the  documentation  required  to  be  made  publidy  available  under  Item  6 
of  the  application.  An  emptoyer  subject  to  Item  8  must  mark  (K)  the 
appropriate  box(es). 

8(a).  Displace ment:  The  employer  must  attest  that  it  will  not  displace 
any  similarty  emptoyed  U.S.  worker  wrthin  the  penod  begirwing  90 
days  before  and  ending  90  days  after  the  date  of  filing  a  visa  petition 
for  an  H-1B  nonimmigrant  supported  by  the  application.  See 
§655.7_. 

8(b).  Secondarv  Displacan>ent  The  emptoyer  must  attest  that  K  will 
not  place  any  H-1  B  nonimmigrant  employed  pursuant  to  the 
applicatton  with  any  other  emptoyer  or  at  another  emptoyer's  worksite 
where  there  are  Indicia  of  employment  behween  the  nonimmigrant  and 
such  other  emptoyer,  unless  the  employer  applicant  first  makes  a  uom 
fkje  Inquiry  as  to  whether  the  other  employer  has  displaced  or  intends 
to  displace  a  similarly  employed  US  worker  within  the  penod 
beginning  90  days  t>efore  and  ending  90  days  after  the  placement  and 
the  employer  applicant  has  no  contrary  knowledge    If  trie  other 
emptoyer  displaces  a  similarly  employed  US.  worker  dunng  such 
penod,  the  displacement  will  constitute  a  failure  by  the  emptoyer 
appltoant  to  comply  with  the  terms  of  the  labor  conditton  application 
and  the  emptoyer  applicant  may  be  subject  to  civii  money  penalties 
and  debarment  See  §655.7 . 

8(c).  Recnjitment  The  employer  must  attest  that  prtor  to  filing  the 
applicatton,  or  prior  to  filing  any  petitton  for  an  H-1B  noninwnigrant 
pursuant  to  the  appltoatton,  it  took  or  will  Uke  good  faith  steps  meetir^g 
industry-wtoe  sUndards  to  recruit  U.S.  workers  for  the  job  for  whtoh 
the  H-1  B  nonimmigrant  is  sought  and  offered,  or  will  offer, 
compensation  at  toast  as  great  as  offered  to  the  H-1B  noninwnigrarrt. 
The  employer  must  further  attest  that  It  has  offered,  or  will  offer,  the 
job  to  any  U.S.  worker  who  applies  and  was  or  is  equally  or  better 
qualified  for  the  job  for  which  the  H-1  B  nonimmigrant  is  sought  This 
recrultrT>ent  labor  conditton  statement  does  not  apply  to  the 
emptoyment  of  an  H-1  B  nonimmigrant  who  is  a  'pnonty  worker"  (a 
person  with  extraordinary  ability,  an  outstanding  professor  or 
researcher,  or  a  certain  multinational  executive  or  manager)  within  the 
meaning  of  Section  203(b)(1)(A),  (B),  or  (C)  of  the  Immigratton  and 
Nationality  Act  See§655.7_ 

Note:  An  emptoyer  who  uses  the  applicatton  only  to  support  visa 
petitions  for  H-IB  nonimmigrants  who  are  exempt  because  they 
receive  wages  at  a  rate  equal  to  at  toast  $60,000  per  year,  or  have 
attained  a  Master's  degree  (or  its  equlvatont)  or  a  higher  degree  in  a 
specialty  related  to  the  emptoyment,  is  not  required  to  comply  with 
requirements  of  Item  8  and  shouW  mark  (X)  this  box  to  so  indicate. 
The  employer  is  cautioned  that  if  the  appltoatton  is  used  to  petitton  for 
any  non-exempt  H-1  B  nonimmigrants.  It  will  be  required  to  comply  with 
these  additional  labor  condition  statements  with  respect  to  a*  of  its  H- 
1B  nonimmigrants,  if  these  statements  are  applicable  under  item  8. 

Items.  Declaration  of  Employer.  By  signing  the  form,  the 
emptoyer  a  attesting  to  the  accuracy  of  the  labor  conditton  statements 
and  to  its  obligatton  to  comply  with  these  conditions.  False  statements 
are  subject  to  Federal  criminal  penalties,  as  stated  above.  Failure  to 
nwet  a  conditton  of  the  application,  or  misrepresentabon  of  a  material 
fact  may  result  in  additional  penalties. 


Item  8.  Additional  Employer  Labor  Condition 
Statements.  Every  emptoyer  wf>o,  aa  of  the  date  of  the  application, 
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THREE-DIGIT  OCCUPATIONAL  GROUPS 

PROFESSIONAL,  TECHNICAL,  AND  MANAGERIAL  OCCUPATIONS 

AND  FASHION  MODELS 


OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING,  AND 
SURVEYING      j 

001  ARCHITECTURAL  OCCUPATIONS 

002  AERONAUTICAL  ENGINEERING  OCCUPATIONS 

003  ELECTRICAL/ELECTRONICS  ENGINEERING  OCCUPATIONS 

005  CML  ENGINEERING  OCCUPATIONS 

006  CERAMIC  ENGINEERING  OCCUPATIONS 

007  MECHANICAL  ENGINEERING  OCCUPATIONS 

008  CHEMICAL  ENGINEERING  OCCUPATIONS 

010  MINING  AND  PETROLEUM  ENGINEERING  OCCUPATIONS 

01 1  METALLURGY  AND  METALLURGICAL  ENGINEERING 
OCCUPATIONS 

012  INDUSTRIAL  ENGINEERING  OCCUPATIONS 

013  AGRICULTURAL  ENGINEERING  OCCUPATIONS 

014  MARINE  ENGINEERING  OCCUPATIONS 

015  NUCLEAR  ENGINEERING  OCCUPATIONS 

017  DRAFTERS 

018  SURVEYING/CARTOGRAPHIC  OCCUPATIONS 

019  OTHER  OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING 
AND  SURVEYING 

OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL  SCIENCES 

020  OCCUPATIONS  IN  MATHEMATICS 

021  OCCUPATIONS  IN  ASTRONOMY 

022  OCCUPATIONS  IN  CHEMISTRY 

023  OCCUPATIONS  IN  PHYSICS 

024  OCCUPATIONS  IN  GEOLOGY 

025  OCCUPATIONS  IN  METEOROLOGY 

029  OTHER  OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL 
SCIENCES 

COMPUTER-RELfATED  OCCUPATIONS 

030  OCCUPATIONS  IN  SYSTEMS  ANALYSIS  AND  PROGRAMMING 

031  OCCUPATIONS  IN  DATA  COMMUNICATIONS  AND  NETWORKS 

032  OCCUPATIONS  IN  COMPUTER  SYSTEM  USER  SUPPORT 

033  OCCUPATIONS  IN  COMPUTER  SYSTEM  TECHNICAL  SUPPORT 

039  OTHER  COMPUTER-RELATED  OCCUPATIONS 

OCCUPATIONS  IN  UFE  SCIENCES 

040  OCCUPATIONS  IN  AGRICULTURAL  SCIENCES 

041  OCCUPATIONS  IN  BIOLOGICAL  SCIENCES 
045    OCCUPATIONS  IN  PSYCHOLOGY 

049  OTHER  OCCUPATIONS  IN  LIFE  SCIENCES 

OCCUPATIONS  IN  SOCIAL  SCIENCES 

050  OCCUPATIONS  IN  ECONOMICS 

051  OCCUPATIONS  IN  POUTICAL  SCIENCE 

052  OCCUPATIONS  IN  HISTORY 

054  OCCUPATIONS  IN  SOCIOLOGY 

055  OCCUPATIONS  IN  ANTHROPOLOGY 

059    OTHER  OCCUPATIONS  IN  SOCIAL  SCIENCES 

OCCUPATIONS  IN  MEDICINE  AND  HEALTH 


(FR  Doc.  98-3466  I 
BILUNG  CODE  «51(M  7-P 


Filed  12-31-98;  8:45  am) 
4510-Wm: 


070  PHYSICIANS  AND  SURGEONS 

071  OSTEOPATHS 

072  DENTISTS 

073  VETERINARIANS 

074  PHARMACISTS 

076  THERAPISTS 

077  DIETICIANS 

078  OCCUPATIONS  IN  MEDICAL  AND  DENTAL  TECHNOLOGY 

079  OTHER  OCCUPATIONS  IN  MEDICINE  AND  HEALTH 

OCCUPATIONS  IN  EDUCATION 

090  OCCUPATIONS  IN  COLLEGE  AND  UNIVERSITY  EDUCATION 

091  OCCUPATIONS  IN  SECONDARY  SCHOOL  EDUCATION 

092  OCCUPATIONS  IN  PRESCHOOL,  PRIMARY  SCHOOL.  AND 
KINDERGARTEN  EDUCATION 

094    OCCUPATIONS  IN  EDUCATION  OF  PERSONS  WITH 
DISABILITIES 

096  HOME  ECONOMISTS  AND  FARM  ADVISERS 

097  OCCUPATIONS  IN  VOCATIONAL  EDUCATION 

099  OTHER  OCCUPATIONS  IN  EDUCATION 

OCCUPATIONS  IN  MUSEUM.  UBRARY.  AND  ARCHIVAL  SCIENCES 

100  UBRARIANS 

101  ARCHIVISTS 

1 02  MUSEUM  CURATORS  AND  RELATED  OCCUPATIONS 

1 09  OTHER  OCCUPATIONS  IN  MUSEUM,  LIBRARY.  AND  ARCHIVAL 
SCIENCES 

OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

110  LAWYERS 

111  JUDGES 

1 1 9  OTHER  OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 

120  CLERGY 

129    OTHER  OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 

OCCUPATIONS  IN  WRmNG 

131  WRITERS 

132  EDITORS:  PUBLICATION.  BROADCAST,  AND  SCRIPT 
139    OTHER  OCCUPATIONS  IN  WRITING 

OCCUPATIONS  IN  ART 

141  COMMERCIAL  ARTISTS:  DESIGNERS  AND  ILLUSTRATORS 
GRAPHIC  ARTS 

142  ENVIRONMENTAL,  PRODUCT,  AND  RELATED  DESIGNERS 
149    OTHER  OCCUPATIONS  IN  ART 

OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 

152   OCCUPATIONS  IN  MUSIC 

159    OTHER  OCCUPATIONS  IN  ENTERTAINMENT  AND 

RECREATION 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service  1890 
institution  Teaching  and  Research 
Capacity  Building  Grants  Program  for 
Fiscal  Year  1999;  Request  for 
Proposals 

AGENCY:  Cooperative  State  Research, 
Education,  ao^  Extension  Service, 
USDA. 

ACnOM:  Notice  of  request  for  proposals. 

\ 

SUIMIARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  announcing  the 
1890  Institutiom  Teaching  and  Research 
Capacity  Building  Grants  Program  for 
Fiscal  Year  (FY)  1999.  Proposals  are 
hereby  request^d  from  eligible 
institutions  as  Identified  herein  for 
competitive  consideration  of  capacity 
building  grant  awards. 

DATES:  Propos4ls  must  be  received  by 
close  of  busineiss  on  March  16, 1999. 
Proposals  received  after  the  closing  date 
will  not  be  considered  for  funding. 

FOR  FURTHER  IfTORMATION  CONTACT: 
Richard  M.  HoOd,  Higher  Education 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  STOP  2251, 
1400  Independence  Avenue,  S.W., 
Washington.  D.C.  20250-2251; 
Telephone:  (20e)  720-2186;  E-mail: 
rh00d@reeusd4.gov.  Or.  McKinley 
Mayes,  1890  College  Program 
Coordinator,  C$REES,  USDA  is  also 
available  to  assist  you.  He  can  be 
reached  at  (2O20  720-3511;  or  via  the 
Internet:  mmayies@reeusda.gov. 

Stakeholder  Input:  CSREES  is 
soliciting  comments  regarding  this 
solicitation  of  applications  from  any 
interested  party.  These  comments  will 
be  considered  in  the  development  of  the 
next  request  fot  proposals  for  the 
program.  Such  conunents  will  be 
forwarded  to  the  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Re^arch,  Extension,  and 
Education  Reform  Act  of  1998,  Pub.  L. 
105-185  (AREBRA).  Written  comments 
should  be  submitted  by  first-class  mail 
to:  Office  of  Extramural  Programs; 
Competitive  Research  Grants  and 
Awards  Management;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue.  S.W..  Washington,  D.C.  20250- 
2299,  or  via  e-mail  to:  RFP- 
OEP@reeusda.gpv. 


In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
solicitation  of  applications  to  which  you 
are  responding.  Conunents  are  requested 
within  six  months  from  the  issuance  of 
the  solicitation  of  applications. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

SUPPI.EMENTARY  INFORMATION: 
Table  of  Contents 

A.  Administrative  Provisions 

B.  Authority 
Q  Catalog  of  Federal  Domestic  Assistance 

D.  Institutional  Eligibility 

E.  Purpose  of  the  Program 

F.  Available  Funds  and  Award  Limitations 

G.  Limitation  on  Indirect  Costs 

H.  Program  Areas 

L  Targeted  Areas 

J.  Degree  Levels  Supported 

K.  Proposal  Submission  Limitations 

L.  Maximimi  Grant  Size 

M.  Project  Duration 

N.  Funding  Limitations  per  Institution 

O.  Funding  Limitation  per  Individual 

P.  Funding  Limitation  per  Targeted  Need 
Area 

Q.  Matching  Fimds 

R.  Evaluation  Criteria 

S.  How  to  Obtain  Application  Materials 

T.  What  to  Submit 

U.  Where  and  when  to  Submit 

V.  Acknowledgment  of  Proposals 

A.  Administrative  Provisions 

This  program  is  subject  to  the 
provisions  foimd  at  7  CFR  part  3406.  62 
FR  39330.  July  22, 1997,  as  provided 
herein.  These  provisions  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects. 


B.  Authority 

The  authority  for  this  program  is 
contained  in  section  1417(b)(4)  of  the 
National  Agricultiual  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (NARETPA)(7  U.S.C. 
3152(b)(4)).  In  accordance  with  this 
statutory  authority,  the  U.S.  Department 
of  Agriculture  (USDA)  through  the 
Higher  Education  Programs  (HEP)  of 
CSREES  will  award  competitive  grants 
of  18  to  36  months  duration,  subject  to 
the  availabihty  of  funds.  These  grants 
will  be  made  to  the  historically  black 


1890  Land-Grant  Institutions  and 
Tuskegee  University  to  strengthen  their 
programs  in  the  food  and  agricultural 
sciences  in  the  targeted  need  areas  as 
described  herein. 

C  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.216, 1890  Institution  Capacity 
Building  Grants  Program. 

D.  Institutional  Eligibility 

Proposals  may  be  submitted  by  any  of 
the  sixteen  historically  black  1890  Land- 
Grant  Institutions  and  Tuskegee 
University.  The  1890  Land-Grant 
Institutions  are:  Alabama  A&M 
University;  University  of  Arkansas-Pine 
Bluff;  Delaware  State  University;  Florida 
A&M  University;  Fort  Valley  State 
University;  Kentucky  State  University; 
Southern  University  and  A4M  College; 
University  of  Maryland-Eastern  Shore; 
Alcorn  State  University;  Lincoln 
University  (MO);  North  Carolina  A&T 
State  University;  Langston  University; 
South  Carolina  State  University; 
Tennessee  State  University;  Prairie 
View  A&M  University;  and  Virginia 
State  University.  An  institution  eligible 
to  receive  an  award  imder  this  program 
includes  a  research  foimdation 
maintained  by  an  1890  land-grant 
institution  or  Tuskegee  University. 

E.  Purpose  of  the  Program 

The  purpose  of  this  grant  program  is 
to  build  the  institutional  capacities  of 
the  eligible  colleges  and  universities 
through  cooperative  initiatives  with 
Federal  and  non-Federal  entities.  This 
program  addresses  the  need  to  (1)  attract 
more  students  from  under  represented 
groups  into  the  food  and  agricultural 
sciences,  (2)  expand  the  linkages  among 
the  1890  Institutions  and  with  other 
colleges  and  universities,  and  (3) 
strengthen  the  teaching  and  research 
capacity  of  the  1890  Institutions  to  more 
firmly  establish  them  as  full  partners  in 
the  food  and  agricultural  science  and 
education  system.  In  addition,  through 
this  program,  USDA  will  strive  to 
increase  the  overall  pool  of  qualified 
applicants  for  the  Department  to  make 
significant  progress  toward  achievement 
of  the  Department's  goal  of  increasing 
participation  of  under  represented 
groups  in  Departmental  programs. 
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F.  Available  Funds  and  Award 
Limitations 

For  FY  1999,  $9.2  million  has  been 
appropriated  for  ttiis  program.  CSREES 
anticipates  that  approximately  $8.6 
million  will  be  available  for  project 
grants  for  this  program  in  FY  1999.  Of 
this  amount,  approximately  $4.35 
million  will  be  used  to  support  teaching 
projects,  and  $4.25  million  will  be  used 
to  support  research  projects.  Awards 
will  be  based  upon  scientific  and  merit 
review  and  the  recommendations  of 
peer  review  panels;  however,  up  to  ten 
percent  of  the  funds  allocated  for 
teaching  and  up  to  ten  percent  of  the 
funds  allocated  for  research  may  be 
used  to  support  projects  in  either  area 
based  upon  administrative  decision  by 
CSREES. 

G.  Limitation  on  Indirect  Costs 

For  teaching  project  grants — CSREES 
is  prohibited  firom  paying  indirect  costs 
exceeding  19  per  centum  of  the  total 
Federal  funds  provided  under  each 
award,  (7  U.S.C.  3310) 

For  research  project  grants — CSREES 
is  prohibited  from  paying  indirect  costs 
exceeding  14  per  centum  of  the  total 
Federal  funds  provided  under  each 
award.  (Section  711  of  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriation  Act,  1999,  enacted  in 
Division  A,  section  101(a)  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  Pub.  L.  105-277.) 

H.  Program  Areas 

In  FY  1999,  the  Capacity  Building 
Grants  Program  will  support  both 
teaching  and  research  projects. 

L  Targeted  Areas 

The  targeted  need  areas  to  be 
supported  by  capacity  building  grants  in 
FY  1999  are: 

For  teaching  project  grants — curricula 
design  and  materisils  development, 
faculty  preparation  and  enhancement 
for  teaching,  instruction  delivery 
systems,  scientific  instrumentation  for 
teaching,  student  experiential  learning, 
and  student  recruitment  and  retention. 

For  research  project  grants — studies 
and  experimentation  in  food  and 
agricultural  sciences,  centralized 
research  support  systems,  technology 
delivery  systems,  and  other  creative 
projects  designed  to  provide  needed 
enhancement  of  the  nation's  food  and 
agriciUtural  research  system. 

In  FY  1999,  eligible  institutions  may 
propose  projects  in  any  discipline(s)  of 


the  food  and  agricultural  sciences  as 
defined  in  section  1404(8)  of  NARETPA 
as  amended  by  section  221(a)  of 
AREERA  (7  U.S.C.  3103(8)).  There  are 
no  limits  on  the  specific  subject  matter/ 
emphasis  areas  to  be  supported. 

J.  Degree  Levels  Supported 

In  FY  1999,  proposals  may  be  directed 
to  the  undergraduate  or  graduate  level  of 
study  leading  to  a  baccalaureate  or 
higher  degree  in  the  food  and 
agricultural  sciences. 

K.  Proposal  Submission  Limitations 

In  FY  1999,  there  is  no  limit  on  the 
niunber  of  proposals  an  eligible 
institution  may  submit.  However,  there 
are  funding  limitations  in  FY  1999  that 
will  affect  the  nimiber  of  awards  eligible 
institutions  and  individuals  may 
receive.  Therefore,  institutions  are 
encouraged  to  establish  on-campus 
quality  control  panels  to  ensure  that 
only  high  quality  proposals  having  the 
greatest  potential  for  improving 
academic  and  research  programs  are 
submitted  for  consideration.  Eligible 
institutions  may  submit  grant 
applications  for  either  category  of  grants 
(teaching  or  research);  however,  each 
application  must  be  limited  to  either  a 
teaching  project  grant  proposal  or  a 
research  project  grant  proposal. 

L.  Maximum  Grant  Size 

In  FY.  1999,  the  following  limitations 
apply:  A  teaching  proposal  may  request 
a  grant  for  up  to  $200,000.  A  research 
proposal  may  request  a  grant  for  up  to 
$300,000.  Note:  These  maximums  are 
for  the  total  duration  of  the  project,  not 
per  year. 

M.  Project  Duration 

A  regular,  complementary,  or  joint 
project  proposal  may  request  funding 
for  a  period  of  18  to  36  months  duration. 

N.  Funding  Limitations  per  Institution 

In  FY  1999,  the  following  two 
limitations  will  apply  to  the 
institutional  maximum:  (1)  no 
institution  may  receive  more  than  four 
grants,  and  (2)  no  institution  may 
receive  more  than  10  percent  of  the  total 
funds  available  for  grant  awards 
(approximately  $860,000). 

For  a  Joint  Project  Proposal 
(submitted  by  an  eligible  institution  and 
involving  two  or  more  other  colleges  or 
universities  assuming  major  roles  in  the 
conduct  of  the  project),  only  that 
portioa  of  the  award  to  be  retained  by 
the  grantee  will  be  counted  against  the 
grantee's  institutional  maximum.  Those 


funds  to  be  transferred  to  the  other 
colleges  and  universities  participating 
in  the  joint  project  will  not  be  applied 
toward  the  maximum  funds  allowed  the 
grantee  institution.  However,  if  any  of 
the  other  colleges  and  universities 
participating  in  the  joint  project  are 
1890  Institutions  or  Tuskegee 
University,  the  amount  transferred  from 
the  grantee  institution  to  such 
institutions  will  be  counted  toward  their 
institutional  maximums.  For 
Complementary  Project  Proposals,  only 
those  funds  to  be  retained  by  the  grantee 
institution  will  be  counted  against  the 
grantee's  institutional  maximum. 

O.  Funding  Limitation  per  Individual 

In  FY  1999,  the  maximimi  number  of 
new  awards  that  an  individual  (Project 
Director  or  Principal  Investigator)  may 
receive  is  two  grants.  This  restriction 
does  not  apply  to  joint  projects. 

P.  Funding  Limitation  per  Targeted 
Need  Area 

In  FY  1999,  the  maximum  number  of 
new  awards  that  an  individual  may 
receive  in  a  given  fiscal  year,  in  any  one 
targeted  need  area,  that  focuses  on  a 
single  subject  matter  area  or  discipline, 
is  one  grant.  This  restriction  does  not 
apply  to  proposals  that  address  multiple 
targeted  need  areas  and/or  multiple 
subject  matter  areas. 

Q.  Matching  Funds 

The  Department  strongly  encourages 
non-Federal  matching  support  for  the 
program.  For  FY  1999,  the  following 
incentive  is  o^ered  to  applicants  for 
committing  their  own  institutional 
resources  or  securing  third-party 
contributions  in  support  of  capacity 
building  projects: 

Tie  Breaker — The  amount  of 
institutional  and  third-party  cash  and 
non-cash  matching  support  for  each 
proposed  project,  will  be  used  as  the 
primary  criterion  to  break  any  ties  (cases 
where  proposals  are  equally  rated  in 
merit)  resulting  from  the  proposal 
review  process  conducted  by  the  peer 
review  panels.  A  grant  awarded  on  this 
basis  will  contain  language  requiring 
such  matching  commitments  as  a 
condition  of  the  grant. 

Please  Note:  Proposals  must  include 
written  verification  from  the  donor(s)  of  any 
actual  commitments  of  matching  support 
(including  both  cash  and  non-cash 
contributions)  derived  from  the  university 
community,  business  and  industry, 
professional  societies,  the  States,  or  other 
non-Federal  sources. 
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tributions  towards 
the  institution  should  be 
he  column  "Applicant 
to  Matching  Funds"  of 
Education  Budget,  Form 
The  cash  contributions  of 
and  third  parties  as  well 
c  mtributions  should  be 
^ine  N.,  as  appropriate,  of 


Criteria 


of  the  Agricultural 
ion,  and  Education 


Reform  Act  of  1998,  Pub.  L.  No.  105- 
185  (AREERA),  amended  section  1417 
of  NARETPA  to  require  that  certain 
priorities  be  given  in  awarding  grants 
for  teaching  enhancement  projects 
under  section  1417(b)  of  NARETPA. 
Since  this  program  is  authorized  under 
section  1417(b),  CSREES  considers  all 
applications  received  in  response  to  this 
solicitation  as  teaching  enhancement 
project  applications.  To  implement  the 
AREERA  priorities  for  proposals 
submitted  for  the  fiscal  year  (FY)  1999 
competition,  the  evaluation  criteria  used 


to  evaluate  proposals,  as  provided  in  the 
Administrative  Provisions  for  this 
program  (7  CFR  3406.15),  have  been 
modified  to  include  new  criteria  or  extra 
points  for  proposals  demonstrating 
enhanced  coordination  among  eligible 
institutions  and  focusing  on  innovative, 
multidisciplinary  education  programs, 
material,  or  curricula.  The  following 
evaluation  criteria  and  weights  will  be 
used  to  evaluate  proposals  submitted  for 
funding  to  the  FY  1999  competition: 


Evaluation  Criteria  for  Teaching  Proposals 

(a)  Potential  for  |advancing  the  quality  of  education:  This  aiterion  is  used  to  assess  the  likelihood  that  the  project  will  have  a  sut>- 
stantial  impact  upon  and  advance  the  quality  of  food  and  agricultural  sciences  higher  education  by  strengthening  institutional 
capacities  through  promoting  education  reform  to  meet  clearly  delineated  needs. 

(1)  lmpacl-+Does  the  project  address  a  targeted  need  area(s)?  Is  the  problem  or  opportunity  clearly  documented?  Does  the 
project  address  a  significant  State,  regional,  multistate,  national,  or  international  problem  or  opportunity?  Will  the  benefits 
to  be  derjved  from  the  project  transcend  the  applicant  institution  and/or  the  grant  period?  Is  it  probable  that  other  institu- 
tions will  adapt  this  project  for  their  own  use?  Can  the  project  serve  as  a  model  for  others? 

(2)  Innovative  and  multidisciplinary  focus— Does  the  project  focus  on  innovative,  multidisciplinary  education  programs,  mate- 
rial, or  curricula?  Is  the  project  based  on  a  non-traditional  approach  toward  solving  a  higher  education  problem  in  the  food 
and  agricultural  sciences?  Is  the  project  relevant  to  multiple  fields  in  the  food  and  agricultural  sciences?  Will  the  project  ex- 
pand partnership  ventures  among  disciplines  at  a  university? 

(3)  Product^  and  results— Are  the  expected  products  and  results  of  the  project  clearly  defined  and  likely  to  be  of  high  qual- 
ity? Will  project  results  be  of  an  unusual  or  unique  nature?  Will  the  project  contribute  to  a  better  understanding  of  or  an  im- 
provemerf  in  the  quality  or  diversity  of  the  Nation's  food  and  agricultural  scientific  and  professional  expertise  base? 

(4)  Continu^ion  plans— Are  there  plans  for  continuation  or  expansion  of  the  project  beyond  USDA  support  with  the  use  of  in- 
stitutional, funds?  Are  there  indications  of  extemal,  non-Federal  support?  Are  there  realistic  plans  for  makinq  the  oroiect 
self-suppqrting?  ' 

(b)  Overall  apprcjach  and  cooperative  linkages:  This  criterion  relates  to  the  soundness  of  the  proposed  approach  and  the  quality 
of  the  partnerstiips  likely  to  evolve  as  a  result  of  the  project. 

(1)  Propose*  approach— Do  the  objectives  and  plan  of  operation  appear  to  be  sound  and  appropriate  relative  to  the  targeted 
need  are4(s)  and  the  impact  anticipated?  Are  the  procedures  managerially,  educationally,  and  scientifrcally  sound"?  Is  the 
overall  pl^n  integrated  with  or  does  it  expand  upon  other  major  efforts  to  improve  the  quality  of  food  and  agricultural 
sciences  l>igher  education?  Does  the  timetable  appear  to  be  readily  achievable? 

(2)  Evaluation— Are  the  evaluation  plans  adequate  and  reasonable?  Do  they  allow  for  continuous  or  frequent  feedback  dur- 
ing the  lifaof  the  project?  Are  the  individuals  involved  in  project  evaluation  skilled  in  evaluation  strategies  and  procedures' 
Can  they  provide  an  objective  evaluation?  Do  evaluation  plans  facilitate  the  measurement  of  project  progress  and  out- 
comes? 

(3)  Dissemir^tion — Does 


dissemination 
sional  com  erences 


(4)  Collaborai 
cant  institijtion 
cy(s)? 

(5) 


the  proposed  project  include  clearly  outlined  and  realistic  mechanisms  that  will  lead  to  widespread 
of  project  results,  including  national  electronic  communicatwn  systems,  publications,  presentations  at  profes- 
"'-',  or  use  by  faculty  development  or  researchAeaching  skills  workshops? 

!ive  efforts— Does  the  project  have  significant  potential  for  advancing  cooperative  ventures  between  the  appli- 
and  a  USDA  agency?  Does  the  project  workplan  include  an  effective  role  for  the  cooperating  USDA  agen- 


Coordination  and  partnerships— Does  the  project  demonstrate  enhanced  coordination  between  the  applicant  institution 
and  other  fcolleges  and  universities  with  food  and  agricultural  science  programs  eligible  to  receive  grants  under  this  pro- 
gram? Will  the  project  lead  to  long-term  relationships  or  cooperative  partnerships,  including  those  with  the  private  sector 
that  are  liMely  to  enhance  program  quality  or  supplement  resources  available  to  food  and  agricultural  sciences  higher  edu- 
cation? ^ 

(c)  Institutional  capacity  building:  This  criterion  relates  to  the  degree  to  which  the  project  will  strengthen  the  teaching  capacity  of 
he  applicant  irtstitution.  In  the  case  of  a  joint  project  proposal,  it  relates  to  the  degree  to  which  the  project  will  strengthen  the 
teaching  capaciity  of  the  applicant  institution  and  that  of  any  other  institution  assuming  a  major  role  in  the  conduct  of  the 
project. 

(1)  Institutional  enhancement— Will  the  project  help  the  institution  to:  expand  the  current  faculty's  expertise  base-  attract  hire 
and  retain  outstanding  teaching  faculty;  advance  and  strengthen  the  scholarly  quality  of  the  institution's  academic  pro-' 
grams;  enich  the  racial,  ethnic,  or  gender  diversity  of  the  faculty  and  student  body;  recruit  students  with  higher  grade  point 
averages,  ugher  standardized  test  scores,  and  those  who  are  more  committed  to  graduation;  become  a  "center  of  excel- 
lence in  a  particular  field  of  education  and  bring  it  greater  academic  recognition;  attract  outside  resources  for  academic 
programs;  maintain  or  acquire  state-of-the-art  scientific  instrumentation  or  library  collections  for  teaching:  or  provide  more 
meaningful  student  experiential  learning  opportunities? 


Weight 
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(2)  Institutional  commitment — Is  there  evidence  to  substantiate  that  the  institution  attributes  a  high-priority  to  the  project,  that 
the  project  is  linked  to  the  achievement  of  the  institution's  long-term  goals,  that  it  will  help  satisfy  the  institution's  high-prior- 
ity objectives,  or  that  the  project  is  supported  by  the  institution's  strategic  plans?  Will  the  project  have  reasonable  access 
to  needed  resources  such  as  instructional  instrumentation,  facilities,  computer  services,  library  and  other  instruction  sup- 
port resources? 

(d)  Personnel  Resources:  This  criterion  relates  to  the  number  and  qualifications  of  the  key  persons  who  will  carry  out  the  project. 
Are  designated  project  personnel  qualified  to  carry  out  a  successful  project?  Are  there  sufficient  numbers  of  personnel  associ- 
ated with  the  project  to  achieve  the  stated  objectives  and  the  anticipated  outcomes? 

(e)  Budget  and  cost-effectiveness:  This  criterion  relates  to  the  extent  to  which  the  total  txjdget  adequately  supports  the  project 
and  is  cost-effective. 

(1)  Budget— Is  the  budget  request  justifiable?  Are  costs  reasonable  and  necessary?  Will  the  total  budget  be  adequate  to 
carry  out  project  activities?  Are  the  source(s)  and  amount(s)  of  non-Federal  matching  support  clearly  identified  and  appro- 
priately documented?  For  a  joint  project  proposal,  is  the  shared  budget  explained  clearly  and  in  sufficient  detail? 

(2)  Cost-effectiveness— Is  the  proposed  project  cost-effective?  Does  it  demonstrate  a  creative  use  of  limited  resources,  maxi- 
mize educational  value  per  dollar  of  USDA  support,  achieve  economies  of  scale,  leverage  additional  funds  or  have  the  po- 
tential to  do  so,  focus  expertise  and  activity  on  a  targeted  need  area,  or  promote  coalition  building  for  current  or  future 
ventures? 

(f)  Overall  quality  of  proposal:  This  criterion  relates  to  the  degree  to  which  the  proposal  complies  with  the  application  guidelines 
and  is  of  high  quality.  Is  the  proposal  enhanced  by  its  adherence  to  instructions  (table  of  contents,  organization,  pagination, 
margin  and  font  size,  the  20-page  limitation,  appendices,  etc.);  accuracy  of  forms;  clarity  of  budget  narrative;  well  prepared 
vitae  for  all  key  personnel  associated  with  the  project;  and  presentation  (are  ideas  effectively  presented,  dearly  articulated,  and 
thoroughly  explained,  etc.)? 

Evaluation  Criteria  for  Research  Proposals 

(a)  Significance  of  the  problem:  This  criterion  is  used  to  assess  the  likelihood  that  the  project  will  advance  or  have  a  substantial 
impact  upon  the  body  of  knowledge  constituting  the  natural  and  social  sciences  undergirding  the  agricultural,  natural  resources, 
and  food  systems. 

(1)  Impact— Is  the  problem  or  opportunity  to  be  addressed  by  the  proposed  project  clearly  identified,  outlined,  and  delin- 
eated? Are  research  questions  or  hypotheses  precisely  stated?  Is  the  project  likely  to  further  advance  food  and  agncultural 
research  and  knowledge?  Does  the  project  have  potential  for  augmenting  the  food  and  agricultural  scientific  knowledge 
base?  Does  the  project  address  a  significant  State,  regional,  multistate,  national,  or  international  problem(s)?  Will  the  ben- 
efits to  be  derived  from  the  project  transcend  the  applicant  institution  and/or  the  grant  period? 

(2)  Innovative  and  multidisdplinary  focus— Is  the  project  based  on  a  non-traditional  approach?  Does  the  project  reflea  cre- 
ative thinking?  To  what  degree  does  the  venture  reflect  a  unique  approach  that  is  new  to  the  applicant  institution  or  new  to 
the  entire  field  of  study?  Does  the  project  focus  on  innovative,  multidisciplinary  education  programs,  material,  or  curncula? 
Is  the  project  relevant  to  multiple  fields  in  the  food  and  agricultural  sciences?  Will  the  project  expand  partnership  ventures 
among  disciples  at  a  university? 

(3)  Products  and  results— Are  the  expected  products  and  results  of  the  project  cleariy  outlined  and  likely  to  be  of  high  qual- 
ity? Will  project  results  be  of  an  unusual  or  unique  nature?  Will  the  project  contribute  to  a  better  understanding  of  or  an  im- 
provement in  the  quality  or  diversity  of  the  Nation's  food  and  agricultural  scientific  and  professional  expertise  base? 

(4)  Continuation  plans — Are  there  plans  for  continuation  or  expansion  of  the  project  beyond  USDA  support?  Are  there  plans 
for  continuing  this  line  of  research  or  research  support  activity  with  the  use  of  institutional  funds  after  the  end  of  the  grant? 
Are  there  indications  of  external,  non-Federal  support?  Are  there  realistic  plans  for  making  the  project  seli-supponing? 
What  is  the  potential  for  royalty  or  patent  income,  technology  transfer  or  university-business  enterprises?  What  are  the 
probabilities  of  the  proposed  activity  or  line  of  inquiry  being  pursued  by  researchers  at  other  institutions? 

(b)  Overall  approach  and  cooperative  linkages:  This  criterion  relates  to  the  soundness  of  the  proposed  approach  and  the  quality 
of  the  partnerships  likely  to  evolve  as  a  result  of  the  project. 

(1)  Proposed  approach — Do  the  objectives  and  plan  of  operation  appear  to  be  sound  and  appropriate  relative  to  the  pro- 
posed initiative(s)  and  the  impact  anticipated?  Is  the  proposed  sequence  of  work  appropriate?  Does  the  proposed  ap- 
proach reflect  sound  knowledge  of  current  theory  and  practice  and  awareness  of  previous  or  ongoing  related  research?  If 
the  proposed  project  is  a  continuation  of  a  cun'ent  line  of  study  or  currently  funded  fwoject,  does  the  proposal  include  suffi- 
cient preliminary  data  from  the  previous  research  or  research  support  activity?  Does  the  proposed  project  flow  logically 
from  the  findings  of  the  previous  stage  of  study?  Are  the  procedures  scientifically  and  managerially  sound?  Are  potential 
pitfalls  and  limitations  cleariy  identified?  Are  contingency  plans  delineated?  Does  the  timetable  appear  to  be  readily  achiev- 
able? 

(2)  Evaluation— Are  the  evaluation  plans  adequate  and  reasonable?  Do  they  allow  for  continuous  or  frequent  feedback  dur- 
ing the  life  of  the  project?  Are  the  individuals  involved  in  project  evaluation  skilled  in  evaluation  strategies  and  procedures? 
Can  they  provide  an  objective  evaluation?  Do  evaluation  plans  facilitate  the  measurement  of  project  progress  and  out- 
comes? 

(3)  Dissemination— Does  the  proposed  project  include  clearly  outlined  and  realistic  mechanisms  that  will  lead  to  widespread 
dissemination  of  project  results,  including  national  electronic  communication  systems,  publications  and  presentations  at 
professional  society  meetings? 

(4)  Collaborative  efforts— Does  the  project  have  significant  potential  for  advancing  cooperative  ventures  between  the  appli- 
cant institution  and  a  USDA  agency?  Does  the  project  workplan  include  an  effective  role  for  the  cooperating  USDA  agen- 
cy(s)? 
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(5)  Coordinatioo  and  partnerships — Does  ttie  project  derrronstrate  entranced  coordination  t>etween  ttie  applicant  institution 
and  ottier  colleges  arxj  universities  witti  food  and  agricultural  science  programs  eligltile  to  receive  grants  urxJer  ttiis  pro- 
gram? Wii  ttie  project  lead  to  long-term  relationships  or  cooperative  partnerships,  including  Vnose  with  the  private  sector, 
thaX  are  iiHely  to  enharce  research  quality  or  supplement  available  resources? 

(c)  Institutional  capacity  txjilding:  This  criterion  relates  to  the  degree  to  which  ttie  project  will  strengthen  ttie  research  capacity  of 
ttie  applicant  ifistitution.  In  the  case  of  a  joint  project  proposal,  it  relates  to  ttie  degree  to  which  ttie  project  will  strengttien  the 
research  capacity  of  ttie  applicant  institution  and  that  of  any  other  institution  assuming  a  major  role  in  the  conduct  of  ttie 
project.  j 

(1)  Institutional  enhancement— WiH  ttie  project  help  the  institution  to  advance  ttie  expertise  of  cuaent  faculty  in  ttie  natural  or 
social  sct9ices;  provide  a  t)etter  research  environment,  state-of-ttie-art  equipment,  or  supplies:  entiarx:e  library  collections 
related  to  ttie  area  of  research;  or  enatie  ttie  institution  to  provide  efficacious  organizational  structures  and  reward  sys- 
tems to  attract,  hire  and  retain  first-rate  research  faculty  and  students — particulariy  those  from  under-represented  groups? 

(2)  Institutional  commitment — Is  ttiere  evidence  to  sut}stantiate  that  the  institution  attributes  a  higti-priority  to  ttie  project,  ttiat 
the  project  is  linked  to  the  achievement  of  ttie  institution's  long-term  goals,  ttiat  It  will  help  satisfy  ttie  institution's  higti-prior- 
ity objectives,  or  that  the  project  is  supported  by  ttie  institution's  strategic  plans?  Will  ttie  project  have  reasonable  access 
to  needed:  resources  such  as  scientific  instrumentation,  facilities,  computer  services,  litxary  and  ottier  research  support  re- 
sources? 

(d)  Personnel  Resources:  This  criterion  relates  to  ttie  numt>er  arxJ  qualifications  of  ttie  key  persons  wtio  will  carry  out  ttie  project 
Are  designated  project  personnel  qualified  to  carry  out  a  successful  project?  Are  there  sufficient  numbers  of  personnel  associ- 
ated with  ttie  project  to  achieve  the  stated  objectives  and  the  anticipated  outcomes?  Will  ttie  project  help  develop  the  expertise 
of  young  scientists  at  ttie  doctoral  or  post-doctorate  level? 

(e)  Budget  and  Qost-effectiveness:  This  criterion  relates  to  the  extent  to  whk:h  ttie  total  budget  adequately  supports  the  project 
and  is  cost-effective. 

(1)  Budget— >ls  the  budget  request  justifiable?  Are  costs  reasonat>le  and  necessary?  Will  ttie  total  budget  be  adequate  to 
carry  out  project  activities?  Are  the  source(s)  and  amount(s)  of  norvFederal  matching  support  clearly  identified  and  appro- 
priately documented?  For  a  joint  project  proposal,  is  the  stiared  budget  explained  clearly  and  in  sufficient  detail? 

(2)  Cost-effectiveness — Is  ttie  proposed  project  cost-effective?  Does  it  demonstrate  a  creative  use  of  limited  resources,  maxi- 
mize research  vahie  per  dollar  of  USDA  support,  achieve  economies  of  scale,  leverage  additional  funds  or  have  the  poten- 
tial to  do  ao,  focus  expertise  and  activity  on  a  higtvpriority  research  initiative(s),  or  promote  coalition  buikling  for  current  or 
future  ventures? 

(f)  Overall  quality  of  proposal:  This  criterion  relates  to  ttie  degree  to  whKh  ttie  proposal  complies  with  the  application  guidelines 
end  Is  of  high  quality.  Is  ttie  proposal  enharx:ed  by  its  adtierence  to  Instructions  (table  of  contents,  organization,  pagination, 
margin  and  font  size,  ttie  20-i3age  limitation,  appendnes,  etc.);  accuracy  of  forms;  clarity  of  budget  narrative;  well  prepared 
vitae  for  all  keiy  personnel  associated  with  ttie  project;  and  presentation  (are  ideas  effectively  presented,  clearly  articulated, 
ttiorougtily  explained,  etc.)? 
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S.  How  To  Obt 
Materiahi 


Application 


Copies  of  this  solicitation  and  an 
Application  Kit  containing  program 
application  majterials  will  be  made 
available  to  eliiible  institutions  upon 
request.  These  materials  include  the 
Administrativej  Provisions,  forms, 
instructions,  aiid  other  relevant 
information  needed  to  prepare  and 
submit  grant  amplications.  Copies  of  the 
Application  Kit  may  be  requested  from 
the  Proposal  Services  Unit;  Office  of 
Extramural  Prc^grams;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Dfepartment  of  Agriculture; 
STOP  2245;  14po  bidependence 
Avenue,  S.W.;  ^Vashington,  D.C.  20250- 
2245.  The  telejihone  number  is  (202) 
401-5048.  Wh«n  contacting  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  forms  for  the  FY 
1999  1890  Institution  Capacity  Building 
Grants  Progranj. 

Application  fnaterials  may  also  be 
requested  via  liitemet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-|nail)  and  telephone 
number  to  psb4)reeusda.gov  that  states 


that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1999 
1890  Institution  Capacity  Building 
Grants  Program.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

T.  What  To  Submit 

An  original  and  seven  (7)  copies  of  a 
proposal  must  be  submitted.  Proposals 
should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  8  1/2"  x 
11"  white  paper,  single-spaced,  and  on 
one  side  of  the  page  only.  Please  note 
that  the  text  of  the  proposal  should  be 
prepared  using  no  type  smaller  than  12 
point  font  size  and  one-inch  margins. 
All  copies  of  the  proposal  must  be 
submitted  in  one  package.  Each  copy  of 
the  proposal  must  be  stapled  secvuely  in 
the  upper  left-hand  comer  (DO  NOT 
BIND). 

U.  Where  and  When  To  Submit 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
cornier  service)  must  be  received  on  or 
before  March  16,  1999,  at  the  following 


\ 


address:  1890  Institution  Capacity 
Building  Grants  Program;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  Room  303, 
Aerospace  Center;  901  D  Street,  S.W.r 
Washington,  D.C.  20024.  Proposals 
transmitted  via  a  facsimile  (fax) 
machine  will  not  be  accepted. 

Proposals  submitted  through  the  U.S. 
mail  must  be  received  on  or  before 
March  16, 1999.  Proposals  submitted 
through  the  U.S.  mail  should  be  sent  to 
the  following  address:  1890  Institution 
Capacity  Building  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2245.  The  telephone  number  is  (202) 
401-5048. 

For  FY  1999,  Form  CSREES-711, 
"Intent  to  Submit  a  Proposal,"  is  not 
requested  nor  required  for  the  1890 
Institution  Capacity  Building  Grants 
Program. 
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V.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  this 
acknowledgment  will  contain  a 
proposal  identification  number.  Once 
your  proposal  has  been  assigned  a 
proposal  number,  please  cite  that 
number  in  future  correspondence. 

Done  at  Washington.  D.C..  this  29th  day  of 
December  1998. 

Colien  Hefferan, 

Acting  Administrator.  Cooperative  State 
Research,  Education,  and  Extension  Service. 

[FR  Doc.  99-78  Filed  1-4-99;  8:45  am] 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 


t372 


40CFRPart; 

[OPPTS~400132i  FRL-6032-3] 
RIN  2070-AD09 1 

Persistent  Bio#ccumulative  Toxic 
(PBT)  Chemicals;  Lowering  of 
Reporting  Thrfsholds  for  Certain  PBT 
Chemicals;  Addition  of  Certain  PBT 
Chemicals;  Amendments  to  Proposed 
Addition  of  a  Dioxin  and  Dioxin-Lilce 
Compounds  Category;  Toxic  Chemical 
Retoaae  Reporting;  Community  Right* 
to-Know 


AGENCY:  Enviniunental  Protection 
Agency  (EPA). 
ACTtON:  Proposed  rule. 

-     ■ 

SUMMARY:  EPA  is  proposing  to  lower  the 
reporting  thresllolds  for  certain 
persistent  bioaociunulative  toxic 
chemicals  that  are  subject  to  reporting 
under  section  313  of  the  Emergency 
Planning  and  Commimity  Right-to- 
Know  Act  of  1986  (EPCRA)  and  section 
6607  of  the  Pollution  Prevention  Act  of 
1990  (PPA).  EPA  is  also  proposing  lower 
reporting  thresholds  for  dioxin  and 
dioxin-like  conipounds,  which  were 
previously  proposed  for  addition  to  the 
EPCRA  section  313  list  of  toxic 
chemicals.  EPA  is  proposing  these 
actions  pursuant  to  its  authority  imder 


Industry 


EPCRA  section  313(0(2)  to  revise 
reporting  thresholds.  In  addition,  EPA  is 
proposing  to  add  certain  persistent  and 
bioaccimiulative  toxic  chemicals  to  the 
list  of  chemicals  subject  to  the  reporting 
under  EPCRA  section  313  and  PPA 
section  6607  and  to  establish  lower 
reporting  thresholds  for  these 
chemicals.  EPA  is  proposing  to  add 
these  chemicals  to  the  EPCRA  section 
313  list  piu^uant  to  its  authority  to  add 
chemicals  and  chemical  categories  that 
meet  the  EPCRA  section  313(d)(2) 
toxicity  criteria.  The  proposed  additions 
of  these  chemicals  are  based  on  their 
carcinogenicity  or  other  chronic  human 
health  effects  and/or  their  adverse 
effects  on  the  environment.  As  part  of 
today's  actions,  EPA  is  amending  its 
proposal  pubUshed  in  the  Federal 
Re^er  of  May  7, 1997,  to  add  a 
category  of  dioxin  and  dioxin-like 
compounds  to  the  EPCRA  section  313 
list  of  toxic  chemicals  by  proposing  to 
exclude  the  co-planar  polychlorinated 
biphenyls  (PCBs)  from  the  category  and 
by  proposing  to  add  an  activity  quaUfier 
to  the  category.  EPA  is  also  proposing  to 
require  that  separate  reports  be  filed  for 
tetraethyl  lead  and  tetramethyl  lead 
which  are  listed  under  the  lead 
compoimds  category.  Today's  actions 
also  include  proposed  modifications  to 
certain  reporting  exemptions  and 
requirements  for  those  toxic  chemicals 
that  would  be  subject  to  the  lower 
reporting  thresholds. 


DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPTS- 
400132,  must  be  received  by  EPA  on  or 
before  March  8, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Bushman,  Petitions 
Coordinator,  202-260-3882,  e-mail: 
bushman.daniel@epamail.epa.gov,  for 
specific  information  on  this  proposed 
rule,  or  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202. 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  bee  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  To  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  process, 
or  otherwise  use  any  of  the  chemicals 
listed  imder  Table  1  in  Unit  V.C.I,  of 
this  preamble.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 


Federal  Government 


Examples  of  Potentially  Affected  Entities 


Facilities  that:  incinerate  or  othenvise  treat,  store  or  dispose  of  hazardous 
waste  or  sewage  sludge;  operate  chlor-alkali  processes;  manufacture 
chlorinated  organic  compounds,  pesticides,  other  organic  or  inorganic 
chemicals,  tires,  inner  tubes,  other  rubber  products,  plastics  and  mate- 
rial resins,  paints,  Portland  cement,  pulp  and  paper,  asphalt  coatings, 
or  electrical  components;  operate  cement  kilns;  operate  metallurgical 
processes  such  as  steel  production,  smelting,  metal  recovery  furnaces, 
blast  furnaces,  coke  ovens,  metal  casting  and  stamping;  operate  petro- 
leum bulk  terminals;  operate  petroleum  refineries;  operate  industrial 
boilers  that  bum  coal,  wood,  petroleum  products;  and  electric  utilities 
that  combust  coal  and/or  oil  for  distribution  of  electrrcity  in  commerce 


Federal  facilities  that:  bum  coal,  wood,  petroleum  products;  bum  wastes; 
Incinerate  or  otherwise  treat,  store  or  dispose  of  hazardous  waste  or 
sewage  sludge. 


This  table  is  not  intended  to  be 
exhaustive,  but  father  provides  a  guide 
for  readers  reganling  entities  likely  to  be 
affected  by  this  tction.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  c^termine  whether  your 
facility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 


applicability  criteria  in  part  372  subpart 
B  of  Title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  appUcability  of  this  action 
to  a  particular  entity,  consult  the  person 
fisted  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 


B.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  dociunents  from  the 
EPA  internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 


Federal  Register /Vol.  64,  No.  2 /Tuesday.  January  5,  1999 /Proposed  Rules 


689 


"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  please 
contact  the  technical  person  identified 
in  the  "FOR  FURTHER  INFORMATION 
CXDNTACT"  section.  In  addition,  the 
official  record  for  this  notice,  including 
the  public  version,  has  been  estabUshed 
imder  docket  control  niunber  OPPTS- 
400132.  (including  the  references  in 
Unit  XI.  of  this  preamble  and  comments 
and  data  submitted  electronically  as 
described  below).  This  record  includes 
not  only  the  documents  physically 
contained  in  the  docket,  but  all  of  the 
documents  included  as  references  in 
those  documents.  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  any  electronic  comments, 
which  does  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI],  is  available  for 
inspection  from  noon  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607.  401  M  St..  SW.. 
Washington.  DC  20460.  The  TSCA 
Nonconfidential  Information  Center 
telephone  number  is  202-260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
number  (i.e..  "OPPTS-400132")  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments 
to:  £)ocument  Control  Office  (7407). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Dociunent  Control 
Office  in  Rm.  G-099.  Waterside  Mall, 
401  M  St..  SW..  Washington.  DC. 
telephone:  202-260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
E-mail  to:  "oppt.ncic@epamail.epa.gov." 
Please  note  that  you  should  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5.1/6.1  or  ASai  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 


number  OPPTS-400132.  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  SUtutory  Authority 

These  actions  are  proposed  under 
sections  313(d)(1)  and  (2).  313(f)(2).  and 
328  of  EPCRA.  42  U.S.C.  11023(d)(l)-(2). 
11023(f)(2),  and  11048. 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  a  listed  toxic  chemical 
in  amounts  above  reporting  threshold 
levels,  to  report  their  environmental 
releases  of  each  chemical  annually. 
These  reports  must  be  filed  by  July  1  of 
each  year  for  the  previous  calendar  year. 
Facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
PPA. 

A.  Addition  of  Chemicals 

Section  313  established  an  initial  list 
of  toxic  chemicals  that  was  comprised 
of  more  than  300  chemicals  and  20 
chemical  categories.  Section  313(d) 
authorizes  EPA  to  add  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  EPA  has  added 
and  deleted  chemicals  from  the  original 
statutory  Ust.  Under  section  313(e)(1), 
any  person  may  petition  EPA  to  add 
chemicals  to  or  delete  chemicals  fix>m 
the  list.  Piu^uant  to  EPCRA  section 
313(e)(1),  EPA  must  respond  to  petitions 
within  180  days,  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied. 

EPCRA  section  313(d)(2)  states  that  a 
chemical  may  be  added  to  the  list  if  any 
of  the  three  listing  criteria  set  forth  there 
are  met.  Therefore,  in  order  to  add  a 
chemical,  EPA  must  find  that  at  least 
one  criterion  is  met,  but  does  not  need 
to  examine  whether  all  other  criteria  are 


also  met.  EPA  has  pubUshed  a  statement 
elaborating  its  interpretation  of  the 
section  313(d)(2)  and  (3)  criteria  for 
adding  and  deleting  chemicals  from  the 
section  313  list  (59  FR  61432,  November 
30,  1994)  (FRL-4922-2). 

As  discussed  in  Unit  IV.  of  this 
preamble,  EPA  conducted  a  hazard 
assessment  on  each  chemical  being 
proposed  for  addition  to  the  EPCRA 
section  313  Ust  of  toxic  chemicals.  This 
assessment  was  separate  and 
independent  from  the  review  conducted 
to  determine  each  chemical's 
persistence  and  bioacciunulation 
potential,  although  EPA  considered 
some  of  the  same  data  in  certain  of  its 
hazard  assessments.  EPA  found  that 
each  chemical  being  proposed  for 
addition  meets  the  criteria  for  chronic 
human  toxicity  and/or  environmental 
toxicity,  as  set  forth  at  EPCRA  section 
313(d)(2)(BHC). 

B.  Lowering  of  Reporting  Thresholds 

Section  313  contains  default  repotting 
thresholds,  which  are  set  forth  in 
section  313(f)(1).  Section  313(f)(2), 
however,  provides  that  EPA  "may 
establish  a  threshold  amount  for  a  toxic 
chemical  different  from  the  amount 
estabhshed  by  paragraph  (1)."  The 
amounts  established  by  EPA  may,  at  the 
Administrator's  discretion,  be  based  on 
classes  of  chemicals  or  categories  of 
facilities. 

This  provision  provides  EPA  with 
broad  authority  to  establish  thresholds 
for  particular  chemicals,  classes  of 
chemicals,  or  categories  of  facilities,  and 
commits  to  EPA's  discretion  the 
determination  that  a  different  threshold 
is  warranted.  Congress  has  also 
committed  the  determination  of  the 
levels  at  which  to  establish  an  alternate 
threshold  to  EPA's  discretion,  requiring 
only  that  any  "revised  threshold  shall 
obtain  reporting  on  a  substantial 
majority  of  total  releases  of  the  chemical 
at  all  facihties  subject  to  the 
requirements"  of  section  313.  42  U.S.C. 
11023(f)(2).  For  purposes  of  determining 
what  constitutes  a  "substantial  majority 
of  total  releases",  EPA  interprets 
"facilities  subject  to  the  requirements" 
of  section  313  as  the  facilities  currently 
reporting,  in  part  because  section 
313(b)(1)(A)  provides  that  "the 
requirements  of  [section  313]  shall 
apply"  to  facilities  that  meet  all  the 
reporting  criteria  and  hence  are  required 
to  file  reports.  Thus,  in  revising  the 
reporting  thresholds,  EPA  must  ensure 
that  under  the  new  thresholds  a 
substantial  majority  of  releases  currently 
being  reported  will  continue  to  be 
reported.  No  further  g\i<  dance  for 
exercising  this  authority  appears  in  the 
statute. 
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While  the  "substantial  majority" 
requirement  of  si:tion  313(f)(2)  applies 
whether  EPA  is  raising  or  lowering 
thresholds,  EPA  believes  that  as  a 
practical  matter  this  standard  can 
operate  to  constrain  EPA's  action  only 
when  the  Agenc^i  is  raising  the 
thresholds  and  thereby  reducing 
reporting.  Under  those  circiunstances 
the  releases  repotted  under  the  new 
threshold  would  be  lower  than  those 
being  reported  ufider  the  ciurent 
threshold,  and  EPA  would  be  required 
to  determine  that  the  reduction  in 
reporting  would  pot  be  so  great  as  to  fail 
the  "substantial  Majority"  test.  When 
EPA  lowers  thresholds,  however,  the 
substantial  majofity  test  is  met  as  a 
matter  of  logical  Necessity,  because  the 
lower  thresholds!  are  almost  always 
likely  to  result  iij  increased,  rather  than 
decreased,  reporting.  The  required 
findings  therefoile  can  be  made  without 
the  need  for  qua^ititative  support.  Thus, 
EPA  has  found  that  the  revised 
reporting  thresh0lds  contained  in 
today's  propose4  action  meet  the 
"substantial  majority"  test  in  section 
313(f)(2).  I 

Because  Congress  provided  no 
prerequisites  to  Hhe  exercise  of  EPA's 
authority  to  lowtr  the  thresholds,  and 
little  explicit  guidance,  EPA  looked  to 
the  piuTposes  of  jection  313  to  help 
guide  the  exerci$e  of  its  discretion. 
EPCRA  section  313(h)  indicates  that  the 
data  collected  u^der  EPCRA  section  313 
are  intended 

to  inform  p^rsoi^s  about  the  releases  of 
toxic  chemicals  to  the  environment;  to  assist 
governmental  agencies,  researchers,  and 
other  persons  in  t&e  conduct  of  research  and 
data  gathering;  to  lid  in  the  development  of 
appropriate  regulations,  guidelines  and 
standards,  and  fori  other  similar  purposes.  (42 
U.S.C  11023(h)). 

As  EPA  has  previously  articulated  in 
another  rulemaliing,  EPA  has  identified 
several  purpose$  of  the  EPCRA  section 
313  program,  as. envisioned  by  Congress, 
including:  (1)  Pfoviding  a  complete 
profile  of  toxic  chemical  releases  and 
other  waste  management  activities;  (2) 
compiling  a  broad-based  national  data 
base  for  determining  the  success  of 
environmental  regulations;  and  (3) 
ensuring  that  th^  public  has  easy  access 
to  these  data  on:  releases  of  toxic 
chemicals  to  th#  environment.  See  62 
FR  23834.  2383^  (May  1, 1997).  EPA 
considered  these  purposes  in  exercising 
its  discretion  ta  establish  lower 
reporting  thresholds  imder  EPCRA 
section  313  for  persistent, 
bioacctunulative  chemicals. 


C.  ModificaUons  to  Other  EPCRA 
section  313  Reporting  Requirements 

Congress  granted  EPA  extremely 
broad  rulemaking  authority  to  allow  the 
Agency  to  fully  implement  the  statute. 
EPCRA  section  328  provides  that  the 
"Administrator  may  prescribe  such 
regulations  as  may  be  necessary  to  carry 
out  this  chapter"  (28  U.S.C.  11048). 

ni.  Explanation  for  lowering  Reporting 
Thresholds 

A.  General  Background 

In  1986,  Congress  passed  EPCRA. 
This  new  law  recognized  the  imique 
role  that  communities  can  play  in 
assuring  environmental  protection  at  the 
local  level.  Just  prior  to  the  passage  of 
EPCRA,  fatal  chemical  releases  from  a 
chemical  manufacturing  facility  in 
Bhopal,  India  highlighted  the  need  for 
developing  and  sharing  both  emergency 
planning  information  and  routine 
release  information  with  the  public.  The 
identification  of  United  States  facilities, 
chemicals,  and  processes  identical  to 
the  Bhopal  situation  brought  home  the 
potential  for  similar  accidents  in  the 
United  States  as  well  as  a  recognition 
that  routine  releases  of  toxic  chemicals 
associated  with  routine  facility 
processes  could  pose  significant  risks  to 
communities.  These  routine,  annual 
releases,  if  assessed  at  all,  were  known 
only  to  the  facilities  themselves. 
Commimities  however,  were  unaware  of 
the  magnitude  and  potential 
consequences  of  such  releases. 

Section  313  of  EPCRA  resulted  in  the 
creation  of  the  Toxics  Release  Inventory 
(TRI).  TRI  is  a  publicly  available  data 
base  that  provides  quantitative 
information  on  toxic  chemical  releases 
and  other  waste  management  activities. 
With  the  collection  of  this  information 
for  the  first  time  in  1987.  came  the 
abiUty  for  the  public,  government,  and 
the  regulated  community  to  understand 
the  magnitude  of  chemical  emissions  in 
the  United  States;  to  compare  chemical 
releases  among  facilities  and  transfers  of 
chemical  wastes  among  States, 
industries,  and  facilities;  and  perhaps 
most  importantly,  to  assess  the  need  to 
reduce  and  where  possible,  eliminate 
these  releases  and  other  waste 
management  activities.  TRI  enables  all 
parties  interested  in  environmental 
progress  to  establish  credible  baselines, 
to  set  realistic  goals,  and  to  measure 
progress  over  time,  in  meeting  those 
goals.  The  TRI  system  provides  a  neutral 
yardstick  by  which  progress  can  be 
measured  by  all  interested  parties.  TRI 
is  an  important  tool  in  empowering  the 
Federal  government.  State  governments, 
industry,  environmental  groups,  and  the 
general  public,  to  fully  participate  in  an 


informed  dialogue  about  the 
environmental  and  human  health 
impacts  of  toxic  chemical  releases  and 
other  waste  management  activities. 

Prior  to  EPCRA,  the  kind  of 
information  contained  in  the  TRI 
generally  was  nonexistent  or 
imavailable  to  the  Federal  government. 
State  governments,  emergency 
preparedness  teams  or  the  general 
public,  and  often  was  not  disclosed 
until  after  major  impacts  on  human 
health  and  the  environment  were 
evident.  This  "after  the  fact"  disclosure 
of  information  did  little  to  help  plan  for 
or  prevent  such  serious  health  and 
environmental  impacts.  While  permit 
data  are  generally  cited  as  a  public 
soiut:e  of  environmental  data,  they  are 
often  difficult  to  obtain,  are  not  cross- 
media,  and  present  only  a  limited 
perspective  on  a  facility's  overall 
environmental  performance.  While 
other  soiux:es  of  data  are  sometimes 
cited  as  substitutes  for  TRI  data,  based 
on  its  own  research.  EPA  is  imaware  of 
any  other  publicly  available,  nationwide 
data  base  tiiat  provides  multi-media, 
facility-specific  release  and  other  waste 
management  information  to  the  public 
in  a  readily  accessible  form.  With  TRI, 
and  the  real  gains  in  understanding  it 
has  produced,  communities  now  know 
which  industrial  facilities  in  their  area 
release  or  otherwise  manage  as  waste 
listed  toxic  chemicals. 

Under  EPCRA  section  313,  Congress 
set  the  initial  parameters  of  TRI,  but  also 
gave  EPA  clear  authority  to  modify  TRI 
in  various  ways,  including  to  change  the 
toxic  chemicals  subject  to  reporting,  the 
facilities  required  to  report,  and  the 
threshold  quantities  that  trigger 
reporting.  By  providing  this  authority. 
Congress  recognized  that  the  TRI 
program  would  need  to  evolve  to  meet 
the  needs  of  a  better  informed  public 
and  to  refine  existing  information.  EPA 
has,  therefore,  undertaken  a  number  of 
actions  to  expand  and  enhance  TRI. 
These  actions  include  expanding  the 
number  of  reportable  toxic  chemicals  by 
adding  286  toxic  chemicals  and 
chemical  categories  to  the  EPCRA 
section  313  list  in  1994.  Further,  a  new 
category  of  facilities  was  added  to 
EPCRA  section  313  on  August  3. 1993, 
through  Executive  Order  12856,  which 
requires  Federal  facilities  meeting 
threshold  requirements  to  file  annual 
TRI  reports.  In  addition,  in  1997  EPA 
expanded  the  nimiber  of  private  sector 
facilities  that  are  required  to  report 
under  EPCRA  section  313  by  adding 
seven  new  industrial  groups  to  the  list 
of  covered  facilities.  At  the  same  time, 
EPA  has  sought  to  reduce  the  burden  of 
EPCRA  section  313  reporting  by  actions 
such  as  delisting  chemicals  that  were 
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determined  not  to  meet  the  statutory 
listing  criteria  and  establishing  an 
alternate  reporting  threshold  of  1 
million  pounds  for  facilities  with  500 
poimds  or  less  of  production-related 
releases  and  other  wastes.  Facilities 
meeting  the  requirements  of  this 
alternate  threshold  may  file  a 
certification  statement  (Form  A)  instead 
of  reporting  on  the  standard  TRI  report, 
the  Form  R. 

In  today's  actions,  EPA  is  proposing 
enhanced  reporting  requirements  that 
focus  on  a  unique  group  of  toxic 
chemicals.  These  toxic  chemicals  which 
persist  and  bioaccumulate  in  the 
environment  are  more  commonly 
referred  to  as  persistent  bioaccumulative 
toxics  or  PBTs.  To  date,  with  the 
exception  of  facihties  subject  to  the 
alternate  threshold  exemption,  EPA  has 
not  altered  the  statutory  reporting 
threshold  for  all  listed  chemicals. 
However,  as  the  TRI  program  has 
evolved  over  time  and  as  communities 
identify  areas  of  special  concern, 
thresholds  and  other  aspects  of  the 
EPCRA  section  313  reporting 
requirements  may  need  to  be  modified 
to  assure  the  collection  and 
dissemination  of  relevant,  topical 
information  and  data.  Towards  that  end, 
EPA  is  proposing  to  increase  the  utility 
of  TRI  to  the  public  by  adding  a  niunber 
of  chemicals  that  are  toxic  and  that 
persist  and  bioaccimiulate  in  the 
environment  to  the  section  313  list  and 
by  lowering  the  reporting  thresholds  for 
a  number  of  toxic  chemicals  that  have 
these  properties.  Toxic  chemicals  that 
persist  and  bioaccumulate  are  of 
particular  concern  because  they  remain 
in  the  enviromnent  for  significant 
periods  of  time  and  concentrate  in  the 
organisms  exposed  to  them.  EPA 
beUeves  it  is  important  that  the  public 
understand  that  these  persistent 
bioaccumulative  toxic  (PBT)  chemicals 
can  have  serious  himian  health  and 
environmental  effects  resulting  fi-om 
low  levels  of  release  and  exposure. 
Lowering  the  reporting  thresholds  for 
PBT  chemicals  would  ensure  that  the 
public  has  important  information  on  the 
quantities  of  these  chemicals  released  or 
otherwise  managed  as  waste,  that  would 
not  be  reported  imder  the  current 
thresholds. 

B.  Use  of  EPCRA  Section  313  to  Focus 
on  Chemicals  that  Persist  and 
Biaccumulate 

As  discussed  in  Unit  VII.A.  of  this 
preamble,  EPA  is  proposing  to  lower  the 
EPCRA  section  313  reporting  thresholds 
for  certain  PBT  chemicals.  A  chemical's 
persistence  refers  to  the  length  of  time 
the  chemical  can  exist  in  the 
environment  before  being  destroyed  by 


natural  processes.  Bioaccumulation  is  a 
general  term  that  is  used  to  describe  the 
process  by  which  organisms  may 
accumulate  certain  chemicals  in  their 
bodies.  The  term  refers  to  both  uptake 
of  chemicals  from  water 
(bioconcentration)  and  fi-om  ingested 
food  and  sediment  residues.  PBT 
chemicals  are  therefore  toxic  chemicals 
that  partition  to  water,  sediment,  or  soil 
and  are  not  removed  at  rates  adequate 
to  prevent  their  bioaccumulation  in 
aquatic  or  terrestrial  species.  Chemicals 
that  persist  and  bioaccumulate  have 
been  foimd  in  shellfish,  birds,  human 
adipose  tissue,  and  other  mammals.  See 
Unit  V.  of  this  preamble  for  a  more 
detailed  discussion  of  and  definitions 
for  the  terms  persistence  and 
bioaccumulation. 

Review  of  existing  data  leads  EPA  to 
believe  that,  as  a  general  matter,  the 
release  to  the  environment  of  toxic 
chemicals  that  persist  and 
bioaccumulate  is  of  greater  concern  than 
the  release  of  toxic  chemicals  that  do 
not  persist  or  bioaccumulate.  Since  PBT 
chemicals  can  remain  in  the 
environment  for  a  significant  amount  of 
time  and  can  bioacciunulate  in  animal 
tissues,  even  relatively  small  releases  of 
such  chemicals  from  individual 
facilities  have  the  potential  to 
accumulate  over  time  to  higher  levels 
and  cause  significant  adverse  impacts 
on  human  health  and  the  environment. 
EPA  believes  that  the  availability  of 
information  on  PBT  chemicals  is  a 
critical  component  of  a  community's 
right-to-know.  Therefore,  it  is 
particularly  important  to  gather  and 
disseminate  to  the  public  relevant 
information  on  the  releases  and  other 
waste  management  activities  of  PBT 
chemicals. 

Thus,  for  PBT  chemicals,  releases  and 
other  waste  management  activities  that 
occur  at  facilities  that  manufacture, 
process,  or  otherwise  use  such 
chemicals  in  relatively  small  amounts 
are  of  concern.  Under  current  reporting 
thresholds,  a  significant  amount  of  the 
releases  and  other  waste  management 
activities  involving  PBT  chemicals  are 
not  being  captiu^d  and  thus  the  public 
does  not  have  the  information  needed  to 
determine  if  PBT  chemicals  are  present 
in  their  communities  and  at  levels  that 
may  pose  a  significant  risk.  By  lowering 
the  section  313  reporting  thresholds  for 
PBT  chemicals  EPA  would  be  providing 
communities  across  the  United  States 
with  access  to  data  that  may  help  them 
in  making  this  determination.  This 
information  could  also  be  used  by 
government  agencies  and  others  to 
identify  potential  problems,  set 
priorities,  and  take  appropriate  steps  to 


reduce  any  potential  risks  to  human 
health  and  the  enviromnent. 

Several  EPA  offices  have  ongoing 
projects  and  programs  that  are  dealing 
with  issues  concerning  PBT  chemicals. 
EPA  has  established  the  PBT  planning 
group  which  is  a  coordinating  body 
consisting  of  representatives  from 
various  program  offices  throughout  EPA 
that  are  dealing  with  PBT  chemicals. 
This  group  has  developed  a  strategy  to 
reduce  pollution  fixjm  PBT  chemicals 
through  the  application  of  regulatory 
and  non-regulatory  authorities,  with  a 
strong  emphasis  on  pollution 
prevention.  Under  this  initiative,  the 
reporting  of  PBT  chemicals  under 
EPCRA  section  313  will  provide  data  on 
PBT  chemicals  to  EPA,  industry,  and 
the  public.  The  availability  of  that  data 
can  allow  all  parties  to  identify  and 
track  releases  of  PBT  chemicals  and 
monitor  the  progress  of  the  programs 
designed  to  reduce  the  amount  of  PBT 
chemicals  entering  the  envirorunent. 
The  data  will  also  allow  EPA  and  others 
to  design  prevention  strategies  that  are 
focused  and  effective. 

EPA  is  also  participating  in  several 
international  efforts  to  reduce  or 
eliminate  pollution  from  PBT 
chemicals.  These  efforts  include  the 
Commission  for  Environmental 
Cooperation  (CEC)  Process  for 
Identifying  Candidate  Substances  for 
Regional  Action  under  the  Sound 
Management  of  Chemicals  Initiative,  the 
United  Nations  Environment 
Programme  Persistent  Organic 
Pollutants  (POPs)  Negotiations,  and  the 
Canada-United  States  Strategy  for  the 
Virtual  Ehmination  of  Persistent  Toxic 
Substances  in  the  Great  Lakes  Basin. 

The  program  between  the  United 
States  and  Canada  focuses  on  pollution 
of  the  Great  Lakes  by  PBT  chemicals, 
which  has  been  a  matter  of  great 
concern  for  both  countries.  EPA  has 
established  the  Great  Lakes  National 
Program  Office  (GLNPO)  to  develop  and 
implement  programs  to  reduce  pollution 
of  the  Great  Lakes.  GLNPO  works  in 
cooperation  with  counterpart 
organizations  in  Canada,  most  notably 
Environment  Canada,  to  carry  out  its 
mission.  The  "Final  Water  Quality 
Guidance  for  the  Great  Lakes  System" 
(60  FR  15366,  March  23,  1995)  (FRL- 
5173-7)  identified  "Pollutants  that  are 
bioaccumulative  chemicals  of  concern 
(BCCs)"  among  the  "Pollutants  of  Initial 
Focus  in  the  Great  Lakes  Water  Quality 
Initiative."  Working  with  that  list, 
Canada  and  the  United  States  agreed  on 
an  initial  list  of  chemicals  identified  as 
"Substances  Targeted  by  the  Canada- 
United  States  Strate^^y  for  the  Virtual 
Elimination  of  Persistent  Toxic 
Substances  in  the  Great  Lakes  Basin" 
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(Ref.  1).  A  subset  of  the  targeted 
substances  is  often  referred  to  as  the 
"Binational  Level  1  List."  and  includes 
chemicals  both  countries  have 
committed  to  "virtually  eliminate"  from 
the  Great  Lakes,  Virtual  elimination  is  to 
be  attained  by  pirograms  implemented 
voluntarily  by  each  country. 

EPA  discussed  the  issue  of  reporting 
on  PBT  chemicals  under  section  313  in 
its  January  12.  ^994  chemical  expansion 
proposed  rule  (^9  FR  1788)  (FRL^645- 
6).  In  the  preanjble  to  the  proposed  rule. 
EPA  specifically  requested  comment  on 
whether  PBT  chemicals  should  be 
added  to  the  se(;tion  313  Ust.  EPA  also 
asked  for  comnients  on  what 
modifications  ti  reporting  requirements, 
such  as  lowering  reporting  thresholds  or 
modifying  the  qe  minimis  exemption, 
would  need  to  l)e  made  in  order  to 
insure  that  release  and  transfer 
information  would  be  collected  for  such 
chemicals.  In  response  to  EPA's  request 
for  comments  on  the  reporting  of  PBT 
chemicals,  39  cpmmenters  responded, 
with  35  of  thesd  commenters  hilly 
supporting  sucli  reporting  under  section 
313.  In  additioij.  of  the  over  620 
comments  EPA  received  on  its  1997 
proposal  to  add!  a  dioxin  and  dioxin-like 
compounds  category,  over  520 
commenters  subported  lowering  the 
reporting  thresholds  for  the  proposed 
category.  Many  commenters  also 
suggested  that  EPA  lower  the  reporting 
threshold  for  all  toxic  chemicals  that 
persist  and  bio^ccumulate.  EPA  will 
provide  specific  responses  to  these 
comments  as  ptrt  of  any  final  rule 
developed  to  add  the  dioxin  and  dioxin- 
like  compoundk  category  to  the  section 
313  list  and  lower  the  reporting 
thresholds.       i 

C.  Overview  o/tPA  Process  for 
Developing  Its  f'roposal 

This  section^resents  a  summary  of 
the  processes  EPA  used  to:  (1)  Develop 
the  persistence]  and  bioaccumulation 
criteria  the  Agdncy  is  proposing  to 
adopt  for  purp<^ses  of  determining 
whether  a  cheiiical  is  persistent  and 
bioaccumulative  under  EPCRA  section 
313;  (2)  identify  the  persistent  and 
bioaccumulative  chemicals  the  Agency 
has  chosen  to  propose  for  addition  in 
this  rulemaking;  and  (3)  determine  the 
appropriate  th^sholds  for  the 
individual  toxip  chemicals  the  Agency 
has  identified  ^s  persistent  and 
bioaccumulative.  A  more  extensive 
discussion  of  flPA's  rationales  for  each 
of  the  decision^  made  during  this 
process  is  presented  throughout  the 
various  other  sections  of  this  Notice. 

As  noted  in  $ection  B.  of  this  unit, 
much  work  ha^  already  been  done,  both 
nationally  and 'internationally,  to 


identify  chemicals  that  could  reasonably 
be  anticipated  to  persist  and 
bioaccumulate.  Having  determined,  for 
the  reasons  discussed  generally  in 
section  B.  of  this  unit,  to  lower  the 
EPCRA  section  313  thresholds  for 
persistent  bioaccumulative  toxic 
chemicals.  EPA  began  by  reviewing  the 
criteria  develop  by  various 
organizations. 

As  discussed  in  further  detail  in  Unit 
V.  A-B.  of  this  preamble.  EPA  found  that 
generally  the  various  criteria  for  both 
persistence  and  bioaccumulation 
clustered  around  two  criteria.  For 
persistence  in  water,  soil,  and  sediment, 
the  criteria  were  grouped  aroimd  half- 
Uves  of  1  to  2  months  and  6  months, 
and  for  persistence  in  air,  either  2  or  5 
days.  Bioaccumulation  criteria  were 
grouped  aroimd  bioacciunulation  factor 
and/or  bioconcentration  factor  values  of 
1,000  and  5,000.  Bearing  in  mind  that 
one  of  Congress's  articulated  purposes 
for  EPCRA  section  313  was  to  provide 
local  communities  with  relevant 
information  on  the  release  and  other 
waste  management  activities  of 
chemicals  in  their  commimity.  that  may 
present  a  hazard.  EPA  determined  that 
the  criteria  that  were  most  consistent 
with  these  purposes  were,  for 
persistence,  half-lives  of  2  months  for 
water,  sediment,  and  soil,  and  2  days  in 
air,  and  for  bioaccumulation, 
bioacciunulation/bioconcentration 
factor  values  of  1.000  or  greater. 

EPA  developed  a  preUminary  list  of 
chemicals  for  consideration  in  this 
rulemaking  by  reviewing  the  chemicals 
on  the  Great  Lakes  Binational  Toxics 
Strategy.  Level  1  Ust  and  chemicals  that 
had  received  high  scores  for  persistence 
and  bioaccumulation  from  EPA's  Office 
of  Solid  Waste's  Waste  Minimization 
Prioritization  Tool  (WMPT).  EPA 
dropped  from  further  consideration  in 
this  rulemaking  certain  pesticide 
chemicals  included  on  the  Level  1  list, 
for  which  assessments  were  not  yet 
complete.  The  screening  process 
described  here  is  not  part  of  this 
rulemaking,  but  was  merely  a  process 
designed  to  identify  candidate 
chemicals  for  further  consideration  in 
this  rulemaking.  It  was  not  used  to 
select  chemicals  for  addition  or  to 
determine  for  which  chemicals  a  lower 
threshold  would  be  warranted.  The 
process  was  intended  to  allow  the 
Agency  to  estabUsh  internal  priorities 
and  to  focus  its  limited  resources  in  this 
initial  rulemaking  on  those  toxic 
chemicals  that  would  result  in 
significant  enviroiunental  and  public 
information  benefits.  The  fact  that  a 
chemical  was  not  included,  either  as  a 
result  of  EPA's  screening  processes,  or 
as  a  result  of  one  of  the  assessments 


conducted  during  the  rulemaking,  does 
not  mean  that  EPA  has  finally 
concluded  that  the  chemical  does  not 
persist  or  bioaccumulate,  or  that  the 
chemical  does  not  warrant  any  further 
consideration  under  EPCRA  section  313. 

As  an  initial  step  in  its  rulemaking 
process,  EPA  examined  the  imderlying 
persistence  and  bioacciunulation  data 
for  each  of  the  chemicals  that  remained 
after  the  screening  process,  and 
measured  the  chemicals  against  EPA's 
chosen  criteria  for  persistence  and 
bioaccumulation.  Only  if  the  chemical 
met  both  criteria  did  EPA  determine 
that  in  this  rulemaking  it  would  be 
appropriate  to  lower  the  EPCRA  section 
313  "manufacture,"  "processing,"  and 
"otherwise  use"  reporting  thresholds.  In 
addition,  for  the  chemicals  that  were  not 
yet  listed  under  EPCRA  section  313, 
EPA  conducted  a  hazard  assessment, 
and  determined,  based  on  the  weight  of 
all  of  the  evidence,  whether  the 
chemicals  met  the  statutory  criteria  for 
listing  under  EPCRA  section  313(d)(2). 
Note  that  the  EPCRA  section 
313(d)(2)(C)  ecotoxicity  criteria  include 
a  consideration  of  data  on  a  chemical's 
persistence  and  bioaccumulation  (see 
section  313(d)(2)(C)(ii)  and  (iii)). 

In  determining  the  thresholds  for  this 
rulemaking,  EPA  preliminarily 
concluded  that  it  would  be  appropriate 
to  reflect  the  levels  of  concern  that  the 
various  PBT  chemicals  presented,  based 
on  the  differing  degrees  to  which  the 
chemicals  persist  and  bioaccumulate. 
The  Agency  ultimately  chose  to  adopt  a 
two-tier  approach,  and  to  estabUsh  two 
separate  thresholds  to  reflect  the 
chemicals'  varying  potentials  to  persist 
and  bioaccumulate,  as  well  as  to  reflect 
the  Agency's  belief  that  the  pubUc  has 
a  greater  right-to-know  about  chemicals 
that  can  reasonably  anticipated  to  be 
present  in  the  community  at  higher 
levels. 

To  reach  the  appropriate  levels  of 
concern,  the  Agency  again  considered 
the  range  of  criteria  for  persistence  and 
bioaccumulation  adopted  by  various 
organizations,  settling  again  on  the 
criteria  of  bioacciunulation/ 
bioconcentration  factor  values  of  1,000 
and  5,000.  and  half-lives  for  soil, 
sediment,  and  water  of  2  and  6  months. 
Those  chemicals  with  a 
bioaccumulation/bioconcentration 
factor  value  of  1,000  or  greater  but  less 
than  5,000,  and  with  a  soil,  sediment,  or 
water  half-life  of  2  months  or  greater  but 
less  than  6  months,  were  considered  to 
be  persistent  bioaccumulative  toxic 
chemicals,  and  therefore  a  low,  alternate 
threshold  would  be  justified.  However, 
those  toxic  chemicals  with  a 
bioaccumulation/bioconcentration 
factor  value  of  5,000  or  greater,  and  with 
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a  soil,  sediment,  or  water  half-life  of  6 
months  or  greater  were  considered  to  be 
highly  persistent  bioaccumulative  toxic 
chemicals,  and  EPA  determined  that  an 
even  lower  threshold  would  be 
appropriate.  Because  of  the  unique 
issues  associated  with  establishing 
EPCRA  section  313  thresholds  for  the 
category  of  dioxin  and  dioxin-like 
compounds,  EPA  is  proposing  a 
separate,  and  even  lower,  threshold  for 
this  chemical  category. 

Finally,  although  EPCRA  section 
313(f)(2]  does  not  compel  the  Agency  to 
consider  the  burden  to  industry 
resulting  from  a  lower  threshold,  EPA 
has  determined  it  would  be  reasonable, 
in  this  rulemaking,  to  include  some 
consideration  of  the  additional  burden 
involved  in  lowering  the  statutory 
thresholds.  While  EPA  is  willing  to 
consider  reporting  burden  in 
determining  appropriate  thresholds  for 
the  PBT  chemicals  in  the  rule,  the 
Agency  must  be  mindful  that  the 
authors  of  EPCRA,  while  sensitive  to  the 
burdens  EPCRA  section  313  reporting 
placed  on  industry,  never  intended  this 
consideration  to  outweigh  the  public's 
need  for  access  to  information 
concerning  their  potential  exposure  to 
toxic  chemicals.  See,  e.g..  Congressional 
Record  at  5315-16  and  5338-39  (debate 
on  adoption  of  the  Conference  Report). 
In  light  of  the  authors'  concerns,  the 
Agency  has  identified  two  alternate  sets 
of  thresholds,  which  afi'ord  a  greater  or 
lesser  degree  of  weight  to  the  estimates 
of  industry  burden,  and  is  requesting 
comment  on  the  propriety  of  the  degree 
to  which  burden  should  be  taken  into 
account  in  this  rulemaking,  and  which 
set  of  thresholds  the  Agency  should 
adopt. 

rv.  Chemicals  Proposed  for  Addition  to 
EPCRA  Section  313 

A.  Statutory  Criteria 

In  an  initial  review  of  PBT  chemicals 
that  appear  on  the  list  of  chemicals  of 
concern  in  the  various  PBT  chemical 
initiatives,  EPA  has  identified  seven 
chemicals  and  one  category  of 
chemicals  that  persist  and 
bioaccumulate  in  the  environment  that 
are  not  currently  subject  to  reporting 
imder  section  313.  For  these  chemicals 
a  hazard  assessment  was  conducted  to 
determine  if  they  meet  the  EPCRA 
section  313(d)(2)  criteria  for  listing. 
Although  identification  of  these 
chemicals  for  initial  consideration  has 
been  based  on  their  status  as  PBT 
chemicals,  their  proposed  addition  is 
based  solely  on  the  determination  that 
they  meet  the  EPCRA  section 
313(d)(2)(B)  or  (C)  hsting  criteria. 
EPCRA  section  313(d)(2)  sets  out  criteria 


for  adding  chemicals  to  the  list  of 
chemicals  subject  to  reporting  imder 
section  313.  For  a  chemical  (or  category 
of  chemicals)  to  be  added  to  the  EPCRA 
section  313(c)  fist  of  toxic  chemicals, 
the  Administrator  must  determine 
whether,  in  her  judgment,  there  is 
sufficient  evidence  to  establish  any  one 
of  the  following: 

(A)  The  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause  significant 
adverse  acute  human  health  effects  at 
concentration  levels  that  are  reasonably 
likely  to  exist  beyond  facility  site  boundaries 
as  a  result  of  continuous,  or  frequently 
recurring,  releases. 

(B)  The  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause  in 
humans- 

(i)  cancer  or  teratogenic  effects,  or 

(ii)  serious  or  irreversible- 

(I)  reproductive  dysfunctions, 

(n)  neurological  disorders, 

(m)  heritable  genetic  mutations,  or 

(IV)  other  chronic  health  effects. 

(C)  The  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause,  because 
of- 

(i)  its  toxicity, 

(ii)  its  toxicity  and  persistence  in  the 
environment,  or 

(iii)  its  toxicity  and  tendency  to 
bioaccumulate  in  the  environment,  a 
significant  adverse  effect  on  the  environment 
of  sufficient  seriousness,  in  the  judgment  of 
the  Administrator,  to  warrant  reporting  under 
this  section. 

EPA  has  published  additional 
information  on  the  Agency's 
interpretation  of  the  section  313(d)(2) 
and  (3)  criteria  for  adding  chemical 
substances  irom  the  section  313  list  (59 
FR  61432).  All  of  the  chemicals  being 
proposed  for  listing  in  this  proposed 
rule  have  been  determined  to  cause 
serious  or  irreversible  chronic  effects  at 
relatively  low  doses  or  ecotoxicity  at 
relatively  low  concentrations,  and  thus 
are  considered  to  have  moderately  high 
to  high  chronic  toxicity  or  high 
ecotoxicity.  EPA  believes  that  chemicals 
that  induce  death  or  serious  adverse 
effects  on  aquatic  organisms  at  relatively 
low  concentrations  (i.e.,  they  have  high 
ecotoxicity),  have  the  potential  to  cause 
significant  adverse  effects  on  the 
environment  due  to  the  changes  that 
these  chemicals  may  cause  in  the 
population  of  fish  and  other  aquatic 
organisms.  EPA  believes  that  such 
chemicals  can  reasonably  be  anticipated 
to  cause  a  significant  adverse  effect  on 
the  environment  of  sufficient 
seriousness  to  warrant  reporting. 
Therefore,  in  accordance  with  EPA's 
stated  policy  on  the  use  of  exposiue 
assessments  (59  FR  61432),  EPA  does 
not  believe  that  an  exposure  assessment 
is  appropriate  for  determining  whether 
the  chemicals  proposed  for  listing  in 


this  rulemaking  meet  the  criteria  of 
EPCRA  section  313(d)(2)(B)  or  (C). 

B.  Use  of  Predictive  Techniques 

Three  of  the  chemicals  being 
proposed  for  listing 
(benzo(g,h,i)perylene,  3- 
methylcholanthene,  and 
octachlorostyrene)  have  been  found  to 
meet  the  EPCRA  section  313(d)(2)(C) 
criteria  for  ecotoxicity  based  on 
predicted  aquatic  toxicity  values 
generated  from  quantitative  structure 
activity  relationship  (QSAR)  equations 
and  other  predictive  techniques.  As 
previously  stated  (58  FR  63500, 
December  1.  1993),  EPA  believes  that, 
where  no  or  insufficient  actual 
measured  aquatic  toxicity  data  exist 
upon  which  to  base  a  decision,  toxicity 
predictions  generated  by  QSARs  and 
other  predictive  techniques  may 
constitute  sufficient  evidence  that  a 
chemical  meets  the  section  313  listing 
criteria.  EPA's  authority  to  use  such 
predictive  techniques  derives  from 
section  313(d)(2)  of  the  statute,  which 
states  that  EPA  shall  base  its  listing 
determinations  on,  inter  alia,  "generally 
accepted  scientific  principles."  EPA 
believes  that  the  aquatic  QSAR 
equations  that  are  in  widespread  use 
and  show  a  high  correlation  between 
predicted  and  measured  aquatic  toxicity 
values  can  be  considered  to  be 
"generally  accepted  scientific 
principles"  and  can  appropriately  form 
the  basis  of  a  listing  determination  (Ref. 
2). 

C.  Technical  Review  of  Chemicals 
Proposed  for  EPCRA  Section  313  Listing 

Summaries  of  the  results  of  the  hazard 
assessments  for  the  seven  chemicals  and 
one  chemical  category  that  are  being 
proposed  for  addition  to  section  313  are 
provided  below.  Additional  information 
and  more  detailed  discussions 
concerning  the  toxicity  of  these 
chemicals  can  be  found  in  the  support 
docimients  in  the  docket  for  this 
rulemaking.  Commenters  should  consult 
the  support  documents  and  review  the 
studies  contained  and  referenced  in  the 
docket  for  further  details. 

1.  Benzo(g,h,i)perylene  (CAS  No.  191- 
24-2)  (Ref  2).  The  predicted  aquatic 
toxicity  values  for  benzo(g,h,i)perylene, 
based  on  QSAR  analysis  using  the 
equation  for  neutral  organics  and  an 
estimated  log  Kow  of  6.7,  include 
calculated  values  of  0.030  milligrams 
per  liter  (mg/L)  for  the  fish  96-hour 
LCjo  (i-e.,  the  concentration  that  is  lethal 
to  50%  of  test  organisms)  and  0.0002 
mg/L  for  fish  chronic  loxicity,  0.012  mg/ 
L  for  the  daphnid  48-huur  LCjo  and 
0.027  mg/L  for  the  16-day  chronic  LCso. 
and  0.03  mg/L  for  the  algae  96-hour 


694 


Federal  Register /Vol.  64.  No.  2 /Tuesday.  January  5,  1999 /Proposed  Rules 


ECjo  (i.e.,  the  concentration  that  is 
effective  in  proqucing  a  sublethal 
response  in  SCX^  of  test  organisms)  with 
an  algal  chronic  (toxicity  of  0.012  mg/L. 
These  predicted' aquatic  toxicity  values 
indicate  that  beQzo(g,h,i)perylene  is 
toxic  at  relatives  low  concentrations 
and  thus  is  highry  toxic  to  aquatic 
organisms.  EPA  believes  that  the 
evidence  is  sufficient  to  list 
benzo(g,h,i)peryiene  on  EPCRA  section 
313  pursuant  tO|EPCRA  section 
313(d)(2)(C)  based  on  the  available 
ecotoxicity  infoimation  for  this 

chemical. 
2.  Benzo(i,k)fhiorene  (fluoranthene) 

(CAS  No.  206-4it-0)  (Ref.  2). 
Benzo(j.k)fluorene  or  fluoranthene  as  it 
is  more  commooly  called,  has  been 
tested  for  complete  carcinogenic  activity 
by  skin  paintind  in  various  strains  of 
mice  and  for  tu^ior-initiating  activity 
using  mouse  skin  initiation-promotion 
assays  and  no  significant  activities  were 
detected  in  any  jof  these  studies. 
However,  using  newborn  or 
preweanling  mice,  there  was  evidence 
that  the  compoiind  was  capable  of 
inducing  limg  and  Uver  tumors.  In 
addition,  a  reacfive  metabolite  of 
fluoranthene  hais  been  shown  to  induce 
mammary  tumors  in  rats. 

The  potential! pulmonary 
carcinogenicity  jof  fluoranthene  was  first 
reported  in  a  24i-week  newborn  mouse 
lung  adenoma  assay.  Newborn  Swiss- 
Webster  BLU.Ha  (ICR)  mice  were  given 
intraperitoneal  Injections  of  0.7  or  3.5 
mg  fluoranthene  in  dimethyl  sulfoxide 
(DMSO)  on  day^  1.  8,  and  15  after  birth 
and  observed  for  24  weeks.  Lung  tumor 
incidence  was  significantly  increased  in 
high-dose  malet  (20  out  of  27  versus  1 
out  of  27  in  the  [control)  but  not  in  low- 
dose  males  or  females  of  both  dose 
groups.  The  pulmonary  carcinogenicity 
of  fluoranthenej  was  confirmed  using 
newborn  CD-I  (nice.  In  addition,  liver 
tumors  were  observed  in  male  mice  after 
9  months  of  treatment.  In  another  study 
using  newborn  CD-I  mice  given  3.5  or 
17.3  micromolas  fluoranthene  for  1  year 
pulmonary  andj  hepatic  carcinogenic 
activities  were  ftlso  observed.  The  lung 
tumor  incidenqe  was  significantly 
increased  in  all  dosed  groups  (in  males: 
43%  at  the  lowldose  and  65%  at  the 
high-dose  versiis  17%  in  the  control 
group;  in  females:  35%  at  the  low-dose 
and  86%  at  the|  high-dose  versus  12%  in 
the  control  gro^p)  whereas  only  male 
mice  had  higher  incidence  of  liver 
tumors  (64%  at  the  low-dose  and  100% 
at  the  high-doste  versus  17%  in  the 
control  group). 

A  genotoxic,  "pseudo-bay"  region 
diol  epoxide  mietabohte  of  fluoranthene 
has  been  shown  to  induce  mammary 
tumors  in  fema  le  CD  rats.  In  this  study. 


Ughtly  anesthetized  30-day-old  rats 
were  given  two  injections  of  2  or  10 
micromoles  of  anti-2,3-dihydroxy-1.10b- 
epoxy-10b,l,2,3-tet^ahyd^o-fluoranthene 
in  DMSO  directly  into  mammary  tissues 
beneath  the  three  left  thoracic  nipples 
and  DMSO  under  the  right  nipples. 
After  41  weeks,  85%  of  the  treated 
groups  developed  histologically 
confirmed  mammary  tumors,  compared 
to  11%  in  DMSO  control  group.  The 
potential  mammary  carcinogenic 
activity  of  fluorandiene  itself  remains  to 
be  studied. 

Fluoranthene  has  been  shown  to  be 
mutagenic  in  the  Ames  test,  in  a 
Salmonella  forward  mirtation  assay 
(with  potency  comparable  to  that  of 
benzolalpyrene),  and  in  a  human 
diploid  lymphci)last  cell  line.  A 
"pseudo-bay"  region  diol  epoxide  has 
been  detected  as  a  metabolite  and  found 
to  be  highly  mutagenic  and  carcinogenic 
as  well  as  capable  of  binding  to  DNA. 
Besides  genotoxic  mechanisms, 
fluoranthene  has  also  been  shown  to  be 
a  potential  immunosuppressive  agent  as 
indicated  by  its  ability  to  suppress  B 
lymphopoiesis  and  induce  apoptosis 
(programmed  cell  death)  in  murine  T 
cell  hydridomas. 

The  International  Agency  for  Research 
on  Cancer  concluded  that  there  is 
inadequate  evidence  to  permit  an 
evaluation  of  the  carcinogenicity  of 
fluoranthene.  EPA  has  listed  the 
compound  as  a  Group  D  (not  classifiable 
as  to  carcinogenicity  in  humans). 
However,  in  both  cases,  recent  studies 
indicating  pulmonary  and  hepatic 
carcinogenicity  as  well  as  mechanistic 
studies  were  not  fully  taken  into 
account  at  the  time  of  the  reviews. 
Based  on  the  overall  "weight  of 
evidence"  for  carcinogenicity, 
genotoxicity,  metabolism  and 
mechanistic  data  and  consideration  of 
structure-activity  relationships,  and 
despite  the  lack  of  dermal 
carcinogenicity,  fluoranthene  should  be 
classified  as  a  Group  "C"  carcinogen 
under  the  "weight  of  evidence" 
approach  of  EPA 's  1986  Guidelines  for 
Carcinogen  Risk  Assessment  (51  FR 
33992.  September  24.  1986)  because  of 
positive  carcinogenicity  data  in  one 
animal  species.  Under  EPA's  1996 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (61  FR  17959,  April  23, 
1996)  fluoranthene  would  most 
appropriately  fall  in  the  category 
"likely"  to  produce  cancer  in  humans. 
EPA  believes  that  the  evidence  is 
sufficient  for  listing  fluoranthene  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  carcinogenicity  data  for  this 
chemical. 


Section  313  contains  a  listing  for 
polycyclic  aromatic  compounds  (PACs). 
All  of  the  members  of  this  category  are 
listed  based  on  concerns  for  their 
carcinogenicity.  Since  part  of  the  basis 
for  listing  fluoranthene  under  section 
313  is  a  concern  for  carcinogenicity  this 
chemical  is  being  proposed  for  addition 
to  the  section  313  PACs  category. 

A  number  of  studies  have  Been 
conducted  on  the  ecotoxicity  of 
fluoranthene.  Ecotoxicity  values  include 
a  calculated  96-hour  LCjo  of  3.9  mg/L 
for  bluegill.  a  96-hour  LCjo  of  0.04  mg/ 
L  for  mysid  shrimp,  and  a  96-hour  LC50 
of  5.0  mg/L  for  a  polychaete.  Using 
standard  acute  toxicity  tests, 
benzo(j.k)fluorene  has  been  tested  in  12 
freshwater  species  from  11  genera.  For 
freshwater  benthic  species,  the  acute 
96-hour  LC50  calculated  values  are 
0.032  mg/L  for  an  amphipod 
(Gammarus  minus),  0.070  mg/L  for  a 
hydra  {Hydra  americana),  0.17  mg/L  for 
an  annelid  (Lumbriculus  variegatus), 
and  0.17  mg/L  for  a  snail  {Physella 
virgata).  For  saltwater  species,  the  96- 
hour  LC50  values  are  0.051  mg/L  for  a 
mysid  (Mysidopsis  bahia),  0.066  mg/L 
for  an  jimphipod  [Ampelisca  abditd), 
0.14  mg/L  for  a  grass  shrimp 
[Palaemonetes  pugio),  and  0.50  mg/L  for 
an  annelid  [Neanthes  arenaceodentatd). 
Fathead  minnows  exposed  to 
benzo(j,k)fluorene  at  a  concentration  of 
0.0217  mg/L  for  28  days  in  chronic  early 
life-stage  test  showed  a  reduction  of 
67%  in  survival  and  a  50.2%  reduction 
in  growth  relative  to  the  controls.  In  a 
28-day  chronic  study,  mysids  exposed 
to  0.021  mg/L  of  benzo(j,k)fluorene 
showed  a  26.7%  reduction  in  survival 
and  a  91.7%  reduction  in  reproduction; 
at  0.043  mg/L  all  mysids  died.  In  a  31- 
day  study,  mysids  showed  a  reduction 
of  30%  in  survival,  12%  in  growth,  and 
100%  in  reproduction  relative  to 
controls  at  a  concentration  of  0.018  mg/ 
L  of  benzo(j,k)fluorene.  These  aquatic 
toxicity  values  indicate  that 
benzo(j,k)fluorene  is  toxic  at  relatively 
low  concentrations  and  thus  is  highly 
toxic  to  aquatic  organisms.  EPA  believes 
that  the  evidence  is  sufficient  to  list 
benzo(j,k)fluorene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
ecotoxicity  information  for  this 

3.  3-Methylcbolanthrene  (CAS  No.  56- 
49-5)  (Ref.  2).  3-Methylcholanthrene  has 
been  clearly  shown  to  be  a  multi-target 
potent  carcinogen  in  a  variety  of  studies 
with  a  potency  that  exceeds  or  is 
comparable  to  that  of  the  well  known 
potent  carcinogen  benzolalpyrene.  3- 
Methylcholanthrene  has  been  found  to 
be  a  potent  carcinogen  in  rodents  by  a 
variety  of  routes  of  administration.  It 
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has  been  shown  to  induce  skin  tumors 
and  local  sarcomas  by  topical  and 
subcutaneous  routes,  respectively,  with 
a  potency  higher  than  that  of 
benzo(a]pyrene.  3-Methylcholanthrene 
has  induced  lung  tiunors  in  mice  by 
intravenous  injection  and  in  addition  to 
skin  tumors  it  produced  a  100% 
incidence  of  leukemia  in  mice  after 
repeated  skin  application.  Following 
oral  administration,  3- 
methylcholanthrene  induced  hepatomas 
in  Wistar  rats  maintained  on  a  low 
protein  diet  and  in  newborn  suckling 
albino  mice,  it  also  induced  mammary 
tumors  in  young  female  rats,  induced 
forestomach  tumors  in  rodents,  and  skin 
tumors  in  young  rats.  Oral 
administration  of  3-methylcholanthrene 
to  hamsters  induced  intestinal, 
manunary,  and  ovarian  tumors.  3- 
Methylcholanthrene  has  been  shown  to 
be  positive  in  a  wide  variety  of  gene 
mutation  assays,  in  cell  transformation 
assays  using  nine  different  cell  types, 
and  in  both  in  vitro  and  in  vivo  sister 
chromatid  exchange  assays.  In  vivo 
binding  of  3-methylcholanthrene  to 
DNA  in  mouse  cells  has  also  been 
demonstrated. 
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Considering  structiue-activity 
relationships,  3-methylcholanthrene 
does  contain  the  characteristic  "bay- 
region"  found  in  most  carcinogenic 
polycyclic  aromatic  hydrocarbons. 
Metabolism  and  mechanistic  data 
indicate  that  the  bay-region  9,10- 
dihydrodiol  of  3-methylcholanthrene  is 
a  proximate  carcinogen  of  this  chemical 
in  the  newborn  mouse  model  and  most 
likely  also  in  the  initiation-promotion 
model  with  the  bay-region  diol  epoxide 
being  the  ultimate  carcinogen.  There  is 
also  some  possibility  that  1- 
hydroxylation  of  3-methylcholanthrene 
may  be  another  additional  metabolic 
activation  pathway. 

-Although  not  evaluated  in  EPA's  IRIS 
data  base,  based  on  the  overall  "weight 
of  evidence"  for  carcinogenicity, 
genotoxicity,  metabolism,  and 
mechanistic  data  and  SAR 
consideration,  3-methylcholanthrene 
would  be  classified  as  a  Group  B2 
carcinogen  (i.e.,  it  is  a  probable  human 
carcinogen)  under  the  "weight  of 
evidence"  approach  of  EPA's  1986 
Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  33992,  September 
24,  1986)  (FRL-2984-3),  and  would  fall 
in  the  category  "likely"  to  produce 
cancer  in  hiunans  under  EPA's  1996 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (61  FR  17959,  April  23, 
1996)  (FRL-5460-3).  EPA  believes  that 
the  evidence  is  sufficient  for  listing  3- 
methylcholanthrene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 


313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

Section  313  contains  a  listing  for 
PACs.  All  of  the  members  of  this 
category  are  listed  based  on  concerns  for 
their  carcinogenicity.  Since  part  of  the 
basis  for  listing  3-methylcholanthrene 
under  section  313  is  a  concern  for 
carcinogenicity  this  chemical  is  being 
proposed  for  addition  to  the  section  313 
PACs  category. 

The  predicted  aquatic  toxicity  values 
for  3-methylcholanthrene,  based  on 
QSAR  analysis  using  the  equation  for 
neutral  organics  and  an  estimated  log 
Kow  of  7.05,  include  a  calculated  fish 
96-hoiu-  LCso  of  0.009  mg/L  and  a 
chronic  fish  toxicity  value  of  0.003  mg/ 
L,  a  daphnid  48-hour  LC50  of  0.005  mg/ 
L  and  a  16-day  chronic  LC50  of  0.015 
mg/L,  and  an  algae  96-hour  EC30  of 
0.0105  mg/L  vdth  a  calculated  chronic 
toxicity  value  of  0.014  mg/L.  These 
predicted  aquatic  toxicity  values 
indicate  that  3-methylcholanthrene  is 
toxic  at  relatively  low  concentrations 
and  thus  is  highly  toxic  to  aquatic 
organisms.  EPA  believes  that  the 
evidence  is  sufficient  to  list  3- 
methylcholanthrene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
ecotoxicity  information  for  this 
chemical. 

4.  Octachlorostyrene  (CAS  No.  29082- 
74-4)  (Ref.  2).  A  short-term  (28-day) 
study  and  a  subchronic  (90--day)  feeding 
study  of  rats  demonstrated  that 
octachlorosytrene  can  cause  adverse 
liver,  thyroid,  and  kidney  effects.  In  the 
28-day  study,  hepatomegaly  and  a  dose- 
dependent  increase  in  the  prevalence 
and  severity  of  liver  injury  (histological 
changes)  were  seen  in  both  male  and 
female  rats.  In  male  rats  only, 
histological  changes  in  the  thyroid 
(including  increased  epithelial  height, 
reduced  colloid  density,  and  angular 
collapse  of  thyroid  follicles)  were 
observed;  suggesting  male  rats  are  more 
sensitive  to  the  thyroid-toxic  effects  of 
octachlorosytrene  than  females.  In  the 
90-day  study,  a  niunber  of  adverse 
effects  not  detected  in  the  28-day  study 
were  observed.  Increased  liver,  kidney, 
and  spleen  weights  were  observed  in 
both  male  and  female  rats,  while  only 
increased  liver  weights  were  seen  in  the 
28-day  study.  Dose-dependent 
histological  effects  were  seen  in  the 
hver,  thyroid,  and  kidney  of  treated 
animals  in  the  90-day  study.  Kidney 
lesions,  not  detected  in  the  28-day 
study,  became  more  pronounced  with 
increasing  dose  in  the  90-day  study. 
Kidneys  of  treated  rats  showed 
glomerular  adhesions  associated  with 
proteinaceous  casts  in  the  lower 
nephron  and  focal  tubular.  In  addition, 


changes  in  hepatic  enzyme  activities 
and  serum  biochemical  parameters  were 
noted  in  both  the  28-  and  90-day 
studies.  A  1  year  oral  study  of  rats  (20 
per  gender  and  per  dose  group)  exposed 
the  animals  to  0,  0.05,  0.5,  5.0,  and  50 
parts  per  million  (ppm)  of 
octachlorostyrene  in  the  diet. 
Morphological  changes  in  the  Uver, 
kidney,  and  thyroid  were  similar  to  the 
effects  observed  in  the  28  and  90-day 
studies.  The  1  year  study  found  the 
histological  effects  in  affected  organs  to 
be  the  most  sensitive  endpoint. 
Although  the  histological  changes  could 
be  detected  at  doses  as  low  as  0.05  ppm, 
at  these  low  doses  changes  were  judged 
to  be  minor  and  probably  adaptive.  The 
No  Observed  Adverse  Effect  Level 
(NOAEL)  was  judged  by  the  study 
authors  to  be  0.5  ppm  in  the  diet  or 
0.031  milligrams  per  kilogram  per  day 
(mg/kg/day).  Correspondingly,  the 
Lowest  Observed  Adverse  Effect  Level 
(LOAEL)  would  be  5.0  ppm  in  the  diet 
or  0.31  mg/kg/day  for  significant 
histological  changes  in  the  liver,  kidney, 
and  thyroid.  Statistically  significant 
increases  in  organ  weights,  such  as 
those  discussed  above,  are  gross 
indicators  of  damage  to  the  organ  and 
significant  histological  changes  in 
organs  indicate  serious  damage  and 
impaired  organ  functions.  EPA  believes 
that  the  evidence  is  sufiicient  for  listing 
octachlorostyrene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic,  nephric,  and  thyroid  toxicity 
data  for  this  chemical. 

Tte  ecotoxicity  data  for 
octachlorostyrene  are  very  limited. 
However,  based  on  QSAR  analysis  using 
a  measured  log  Kow  of  7.7,  an  estimated 
14-day  LC50  value  of  6  micrograms  per 
liter  (ng/L)  for  guppies  has  been 
calculated  for  octachlorosytrene.  In 
addition,  toxicity  data  for 
hexachlorobenzene,  a  chemical 
analogue  for  octachlorostyrene  due  to  its 
structural  similarity,  is  available. 
Hexachlorobenzene  inhibits 
photosynthesis  in  algae  at  a 
concentration  of  30  ng/L  and  a 
subchronic  ECjo  value  of  16  ng/L  has 
been  calculated  for  daphnids.  These 
predicted  and  analogue  aquatic  toxicity 
values  indicate  that  octachlorostyrene  is 
toxic  at  relatively  low  concentrations 
and  thus  is  highly  toxic  to  aquatic 
organisms.  EPA  believes  that  the 
evidence  is  also  sufficient  to  fist 
octachlorosytrene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
ecotoxicity  information  for  this 
chemical. 

5.  PentachJombenzene  (CAS  No.  608- 
93-5)  (Ref.  2).  A  subchronic,  90-day, 
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feeding  study  on(  pentachlorobenzene 
has  been  conducted  that  utilized  8 
experimental  groups  (3  male,  5  female) 
of  10  rats  each.  A  statistically  significant 
increase  in  kidney  weights,  decreased 
heart  weights,  a^d  an  increase  in 
hyaline  droplets!  in  proximal  kidney 
tubules  was  notfd  in  male  rats  receiving 
8.3  mg/kg/day  (125  ppm  in  diet). 
Female  rats  receiving  the  next  highest 
dose.  18  mg/kg/day  (250  ppm  in  diet), 
and  their  offspring  showed  increased 
liver/body  weight  ratios.  At  higher 
doses,  up  to  72^g/kg/day  (1.000  ppm 
in  diet),  animals  of  both  sexes  showed 
hepatocellular  enlargement,  increase  in 
adrenal  and  kidJiey  weights,  increased 
white  blood  cell  (WBC)  counts,  and 
lowered  red  blofxl  cell  (RBC)  indices. 
The  lowest  dosa  of  8.3  mg/kg/day  is 
considered  a  LQAEL  from  this  study. 
The  results  of  tliis  subchronic  feeding 
study  were  used  by  EPA  to  establish  an 
oral  reference  dpse  (RfD)  for 
pentachlorobenzene.  A  second  13-week 
feeding  study  in  rats  and  mice  used 
lower  feed  concentrations  of 
pentachlorobentene  than  the  above 
study  (i.e.,  0,  33. 100,  330. 1.000  or 
2,000  ppm)  andl  10  animals  of  each  sex 
per  group  per  species.  Evidence  of 
kidney,  Uver,  hematological,  and 
thyroid  toxicity; were  observed, 
supporting  the  tesults  of  first  study.  In 
male  rats,  histological  lesions  included 
a  spectrum  associated  with  hydrocarbon 
or  hyaline  droplet  nephrology. 
Nephropathy  wbs  seen  in  rats  of  both 
sexes.  Beth  rats  and  mice  exhibited 
centrilobular  hepatocellular 
hypertrophy.  The  data  from  these 
subchronic  expo»u«  feeding  studies 
indicate  that  cutil  exposure  to 
pentachlorobeiszene  may  have  serious 
toxic  effects  to  the  kidney  and  hver  as 
well  as  serious  hematological  effects. 
Statistically  significant  increases  in 
organ  weights,  tuch  as  those  discussed 
above,  are  gross  indicators  of  damage  to 
the  organ  and  significant  histological 
changes  in  orgains  indicate  serious 
damage  and  impaired  organ  functions. 

hi  one  study « dose  groups  of  10  female 
weanling  rats  Were  exposed  to  0. 125, 
250,  500,  or  1,000  ppm  of 
pentachlorobeozene  in  feed.  The  dams 
were  treated  fot  67  days,  then  mated 
with  untreated  males  and  treated 
continually  through  gestation  and 
nursing.  Suckling  pups  of  dams 
receiving  18  mg/kg/day  (250  ppm  in 
feed)  and  higher  doses  of 
pentachlorobenzene  through  gestation 
and  weaning  developed  tremors.  The 
pups  and  dam^  at  this  dose  or  higher 
also  exhibited  increased  liver/body 
weight  ratios.  Almost  all  (28%  survival 
rate  from  day  4|  to  weaning)  of  the  pups 


in  the  high  dose  group  (1,000  ppm)  died 
before  weaning.  In  another  study  using 
a  different  strain  of  rats,  groups  of  20 
mated  female  rats  were  treated  with  0. 
50.  100.  or  200  mg/kg/day  of 
pentachlorobenzene  by  gavage  at  days  6 
to  15  of  gestation.  The  authors  of  the 
study  reported  a  significant  increase  in 
skeletal  abnormalities  (extra  ribs)  in 
pups  whose  mothers  had  been  treated 
with  all  levels  of  pentachlorobenzene. 
At  200  mg/kg/day  of 
pentachlorobenzene  an  increase  in 
sternal  defects,  a  decrease  in  fetal  body 
weights,  and  a  nonsignificant  decrease 
in  the  number  of  fetuses  per  litter  was 
reported. 

EPA  believes  that  the  evidence  is 
sufficient  for  listing  pentachlorobenzene 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  hepatic,  nephric. 
hematological,  and  developmental 
toxicity  data  for  this  chemical. 

A  niunber  of  ecotoxicity  studies  have 
been  conducted  on  pentachlorobenzene 
including  studies  on  algae,  daphnids, 
shrimp,  and  fish.  Aquatic  acute  toxicity 
calculated  values  for 
pentachlorobenzene  include  a 
sheepshead  minnow  96-hour  LCjo  of 
0.83  mg/L,  bluegill  sxmfish  96-hour 
LCsoS  of  0.25  mg/L  and  0.3  mg/L,  a 
guppy  96-hour  LCjo  of  0.54  mg/L.  and 
a  mysid  shrimp  96-hour  LC50  of  0.16 
mg/L.  These  acute  toxicity  values 
indicate  that  pentachlorobenzene  is 
toxic  at  relatively  low  concentrations 
and  thus  is  highly  toxic  to  aquatic 
organisms.  Additional  acute  toxicity 
calculated  values  include  algae  96-hour 
ECjoS  of  1.98  mg/L  and  6.78  mg/L,  and 
daphnia  48-hour  EC50S  of  1.3  mg/L  and 
5.28  mg/L.  Considering 
pentachlorobenzene 's  persistence  and 
bioacciunulation  potential  (discussed  in 
Unit  V.C.I,  of  this  preamble) 
pentachlorobezene  is  considered  highly 
toxic  to  aquatic  organism  even  at  these 
higher  concentrations.  EPA  believes  that 
the  evidence  is  sufficient  to  list 
pentachlorobenzene  on  EPCRA  section 
313  piusuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
ecotoxicity  information  for  this 
chemical. 

6.  Tetrabromobisphenol  A  (CAS  No. 
79-94-7)  (Ref.  2).  In  a  study  completed 
in  1985  and  submitted  to  EPA  in  1992. 
tetrabromobisphenol  A  was  shown  to 
produce  developmental  effects  in  rats. 
The  study  appears  to  have  followed 
testing  guidelines  applicable  at  the  time 
it  was  conducted  and  uses  an  adequate 
number  of  animals  (25  per  dose  group) 
to  allow  statistical  analysis.  In  the 
study,  tetrabromobisphenol  A  was 
administered  to  rats  by  gavage  in  com 
oil  firom  day  6  through  15  of  gestation 


at  doses  of  0.  2.5. 10,  or  25  mg/kg/day. 
The  study  found  a  LOAEL  of  10  mg/kg/ 
day  for  significantly  reduced  fetal  body 
weights  when  analyzed  on  a  litter  basis. 
At  25  mg/kg/day,  slight  maternal 
toxicity,  increased  frequency  of 
resorption  and  delayed  ossification  and 
other  abnormalities  in  offspring  were 
observed.  Malformations  and 
developmental  delays  included 
significant  increases  in  the  litter 
incidences  of  fetuses  with  enlarged 
hearts,  rear  limb  malformations,  and 
"remarkable"  delays  in  the  ossification 
of  the  skull,  vertebrae,  ribs,  and  pelvis. 
Two  other  studies  of  rats  using  fewer 
animals  (five  per  dose  group)  did  not 
report  evidence  of  developmental 
toxicity  in  offspring  although  higher 
doses  were  used  and  maternal  death 
was  reported.  However,  it  is  likely  that 
these  other  studies  lacked  the  sensitivity 
necessary  to  detect  the  effects  reported 
in  the  first  study.  EPA  believes  that  the 
evidence  is  sufficient  for  listing 
tetrabromobisphenol  A  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  for  this 
chemical. 

A  number  of  ecotoxicity  studies  have 
been  conducted  on  tetrabromobisphenol 
A  including  studies  on  algae,  daphnids, 
shrimp,  oysters,  and  fish.  Aquatic  acute 
toxicity  calculated  values  for 
tetrabromobisphenol  A  include  a 
fathead  minnow  96-hour  LCjo  of  0.54 
mg/L,  a  rainbow  trout  96-hour  LC50  of 
0.40  mg/L,  a  bluegill  sunfiah  96-hour 
LC50  of  0.51  mg/L,  and  a  daphnid  48- 
hour  LC30  of  0.96  mg/L;  mysid  shrimp 
96-hovir  LC50  values  ranged  from  0.86  to 
1.2  mg/L  depending  on  the  age  of  the 
shrimp.  Aquatic  cferonic  toxicity 
calculated  values  from  a  Daphnia  21- 
day  study  resulted  in  a  Maximum 
Acceptable  Toxicant  Concentration 
(MATC)  that  was  between  0.30  and  0.98 
mg/L  (geometric  mean  0.54  mg/L)  based 
on  a  significant  reduction  in 
reproduction  rates;  a  fathead  minnow 
35-day  study  resulted  in  a  MATC  that 
was  calculated  to  be  between  0.16  and 
0.31  mg/L  (geometric  mean  0.22  mg/L) 
based  on  adverse  ejects  on  emlxyo  and 
larval  survival.  These  aquatic  toxicity 
values  indicate  that 
tetrabromobisphenol  A  is  toxic  at 
relatively  low  concentrations  and  thus 
is  highly  toxic  to  aquatic  organisms. 
EPA  believes  that  the  evidence  is 
sufficient  to  list  tetrabromobisphenol  A 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  available  ecotoxicity  information  for 
this  chemical. 

7.  Vanadium  (CAS  No.  7440-62-2) 
and  Vanadium  Compounds  (Ref.  2). 
Vanadium  is  currently  listed  imder 
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section  313  with  the  qualifier  (fume  or 
dust).  EPA  is  proposing  to  remove  the 
fume  or  dust  qualifier  for  vanadiiun  and 
to  add  a  vanadium  compounds  category. 
Therefore,  EPA  is  presenting  the 
following  information  as  the  basis  for 
determining  that  vanadium  other  than 
fume  or  dust  forms  and  vanadium 
compounds  meet  the  section  313(d)(2) 
criteria  for  listing  chemicals. 

a.  Algae.  Vanadium  has  been  shown 
to  have  toxic  effiects  in  algae.  One  study 
found  that  growth  of  Chlorella 
decreased  at  vanadium  concentrations 
as  low  as  100  parts  per  billion  (ppb), 
and  at  50  to  1,000  ppm  production  was 
lowered  by  25  to  34%  compared  to  the 
controls.  Different  results  were  obtained 
in  a  second  study  where,  for  Chlorella, 
the  maximum  stimulatory  effects  on 
biomass  production  and  chlorophyll 
synthesis  were  foimd  at  500  ppb 
vanadiiun  in  the  medium.  Inhibitory 
effects  on  dry  weight  and  chlorophyll 
content  were  foimd  at  concentrations  of 
approximately  25  ppm  vanadium,  and 
growth  was  found  to  cease  at  100  ppm 
vanadium.  The  toxic  threshold  for 
vanadiiun  content  in  the  algae  was 
determined  to  be  150  to  200  nanograms 
per  gram  (ng/g)  dry  weight.  Another 
study  foimd  the  growth  of  the 
dinoflagellate  Ceratium  hirundinella  to 
be  inhibited  by  0.1  ppm  vanadium.  In 
marine  studies,  acute  toxicity  tests  on 
Dunaliella  marina,  Proocentrum 
micans,  and  Asterionella  japonica  with 
sodium  metavanadate  produced  9-day 
LCso  values  of  0.5  ppm,  3  ppm,  and  2 
ppm  respectively. 

Vanamum  appears  to  influence  cell 
division  processes  in  algae.  It  has  been 
reported  that  3  ppb  vanadium  as  sodium 
vanadate  prevented  complete 
s3mchronization  of  Bumilleriopsis 
fiUformis.  In  another  study  it  was  found 
that,  in  the  range  of  vanachum 
concentration  ^own  to  stimulate 
Chlorella  pyrenoidosa,  toxic  effects  on 
oell  division  were  apparent.  In 
continuous  light,  in  the  presence  of  20 
ppb  vanadium  as  NH4VO3,  mean  cell 
size  increased  significantly,  with 
maximal  increase  occurring  at  0.5  ppm 
vanadium.  These  large  cells  had  giant 
nuclei  with  multiple  chromosomes.  In 
addition,  synchronous  growth  of  the 
algae  with  vanadium  ceased  after  three 
division  periods,  after  which  a  division 
occurred,  which  generally  produced 
larger  than  normal  autospores.  It  was 
postulated  that  during  growth,  normal 
duplication  of  genetic  material 
occurred,  producing  nuclei  with 
multiple  sets  of  chromosomes.  However, 
subsequent  nuclear  division  was 
inhibited  by  vanadium  and  the 
subsequent  division  of  autospores  did 
not  occur,  producing  giant  cells  with 


large  nuclei.  In  another  study  it  was 
observed  that  ultrastructural  changes  in 
enlarged  cells  of  Scenedesumus 
obliquus  induced  by  growth  at  elevated 
concentrations  of  vanadium  (0.8  to  9 
ppm).  included  thickened  cell  walls, 
and  larger  numbers  of  vacuoles,  starch 
granules,  and  lipid  droplets. 

One  study  has  reported  that  the  15- 
day  LCjo  for  an  estuarine  and  salt-water 
green  alga  [Dunaliella  marina)  is  0.5 
mg/L  of  sodium  metavanadate  and  that 
the  15-day  LC50  for  a  salt-water  pennote 
diatom  [Asterionella  japonica)  is  2  mg/ 

b.  Invertebrates.  Vanadium  is 
commonly  found  in  trace  amounts  in 
shell  fish  and  crustaceans.  The  uptake 
of  vanadium  in  molluscs,  crustaceans, 
and  echinoderms  indicated  that  besides 
the  food  pathway,  direct  surface 
sorption  processes  are  of  major 
importance  in  the  bioaccumulation  of 
the  metal.  However,  very  few  vanadium 
toxicity  tests  have  been  conducted  with 
invertebrates.  Reported  toxicity  values 
include  9-day  LCso  values  for  Nereis 
diversicolor  [worm),  Mytilus 
galloprovincialis  (mussel),  and  Carcinus 
maenas  (crab)  of  10,  35,  and  65  ppm 
vanadium  (as  NaVOa  in  the  seawater) 
respectively.  These  moderately  high 
values  are  supported  by  another  report 
that  found  that  the  critical  concentration 
for  vanadium  in  Mytilus  edulis  was 
between  50  and  100  ppm. 

In  a  study  of  the  toxicity  of  the  heavy 
metals  selenium,  zirconium,  and 
vanadium  on  the  freshwater  ciliated 
protozoan  Tetrahymena  pyriformis,  the 
addition  of  20  ppm  vanadium  as 
vanadyl  sulfate  significantly  lowered 
the  growth  and  locomotor  rate 
(measured  as  swimming  speed)  of  the 
organism.  In  another  study,  a  median 
survival  time  (MST)  of  8  hours  was 
reported  for  Daphnia  magna  in  media 
containing  30  ppm  vanadium  added  as 
vanadate. 

c.  Vertebrates.  Studies  with  American 
flagfish  [Jordanella  floridae)  indicated  a 
96-hour  LC50  of  11.2  ppm  vanadium. 
Growth  and  survival  in  a  96-hour  test 
was  depressed,  particularly  in  the 
larvae,  at  0.17  ppm  vanadium.  At  a 
concentration  of  0.041  ppm  there  was 
stimulation  of  growth  and  reproductive 
performance  in  female  fish.  The 
sublethal  threshold  for  toxicity  of 
vanadium  was  estimated  to  be  0.08 
ppm. 

Studies  have  reported  that  vanadium 
is  moderately  toxic  to  juvenile  rainbow 
trout  [Salmo  gairdnen)  and  whitefish 
[Coregonus  clupeaformis)  with  96-hour 
LC50  values  of  6.4  and  17.4  ppm 
respectively,  with  toxicity  increasing 
slightly  with  decreasing  pH. 
Pronounced  histopathological  lesions 


were  observed  in  gills  and  kidneys  of 
trout  exposed  to  sublethal 
concentrations  of  vanadium,  with 
damage  increasing  with  increased 
exposure  to  the  metal.  Vanadium 
induced  premature  hatching  of  eyed 
eggs  at  concentrations  from  44  to  595 
ppm.  Curiously,  eyed  eggs  of  trout  were 
200  to  300  times  more  resistant  to 
vanadium  than  fingerlings,  and  the 
metal  did  not  appear  to  induce 
histopathological  lesions  in  the 
developing  embryos.  It  appeared  that 
juvenile  whitefish  avoided  vanadium 
concentrations  of  500  ppm  or  higher  in 
the  test  water. 

It  has  also  been  reported  that 
vanadium  causes  dose-related 
histopathological  effects  on  the  lamellae 
of  gills  in  juvenile  rainbow  trout, 
suggesting  that  the  gills  are  a  critical  site 
for  the  lethal  action  of  vanadium.  Of  the 
three  toxic  materials  tested  (vanadium, 
nickel,  and  phenol),  vanadium  was  that 
most  potent  lethal  agent  with  a  96-hour 
LCjo  of  10  ppm  vanadium. 

It  has  been  reported  that  for  vanadium 
the  7-day  LCjo  values  for  trout  are 
within  a  narrow  range,  from  1.9  to  6.0 
ppm  vanadium,  added  as  VjOj.  Toxicity 
decreased  with  increasing  water 
hardness,  and  was  greater  at  pH  7.7, 
where  H2VO4  was  predicted  to  be  the 
predominant  vanadium  ion.  A  second 
study  reported  the  effects  of  vanadium 
on  two  life  stages  of  brook  trout, 
Salvelinus  fontinalis,  observing  that  the 
alevins  of  the  fish  were  less  sensitive  to 
vanadium  that  were  yearlings,  the  96- 
hour  LCjo  being  24  and  7  mg/L 
respectively.  Another  study  reported  a 
96-hour  LCjo  of  0.62  ppm  for  Therapon 
jaibua  with  vanadium  presented  as 
V2O5. 

The  rainbow  trout  [Salmo  gairdneri) 
is  one  of  the  most  commonly  used  fish 
for  toxicity  studies;  for  this  species  the 
LCso  value  for  vanadium  was  reported  to 
be  5.6  mg/L.  Increasing  the  exposure 
time  resulted  in  progressively  lower 
LCso  values,  the  lowest  being  1.99  mg/ 
L  for  an  1 1-day  exposure  period. 
Similar  results  have  been  reported 
where  the  LCso  values  decreased  from 
4.34  mg/L  for  5  days  exposure  to  1.95 
mg/L  for  14  days.  Neither  of  these 
groups  was  able  to  define  a  minimum 
lethal  level  for  rainbow  trout.  Other 
studies  indicated  that  small  rainbow 
trout  are  more  resistant  than  larger  fish 
to  vanadium  pentoxide.  In  general 
rainbow  trout  eggs  were  10  to  15  times 
more  resistant  to  pentavalent  vanadium 
than  fingerlings. 

Some  of  the  aquatic  toxicity  data 
discussed  above  are  at  relatively  low 
concentrations  indicating  that  vanadium 
is  highly  toxic  to  certain  aquatic 
organisms.  In  addition,  considering 
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vanadium's  peisistence  and 
bioaccumulatiqn  potential  (discussed  in 
Unit  V.C.I,  of  this  preamble),  EPA  also 
believes  that  vanadium  is  highly  toxic  to 
aquatic  organises  at  the  higher 
concentrations^  EPA  believes  that  the 
evidence  is  sufficient  to  Ust  vanadium 
and  vanadium  compounds  on  EPCRA 
section  313  puisuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
ecotoxicity  information  for  vanadium 
and  vanadium  compounds. 

It  has  been  suggested  that  the 
bioaccumulatiqn  data  for  vanadium  are 
insufficient  to  Support  the  designation 
of  vanadium  as  bioaccumulative  based 
on  the  criteria  proposed  in  this 
rulemaking.  AS  such,  while  EPA  is 
proposing  to  add  vanadium  compoxmds 
and  all  forms  co  vanadium  to  EPCRA 
section  313.  the  Agency  is  not  proposing 
to  revise  the  reporting  thresholds  for 
vanadium  or  vanadium  compounds  at 
this  time.  EPA  prequests  comment  on  the 
sufficiency  of  llie  bioaccumulation  data 
for  vanadium,  i 

EPA  request!  comment  on  its 
proposal  to  reduire  reporting  on  the 
chemicals  listqd  above  under  EPCRA 
section  313  and  on  the  data  supporting 
the  proposed  listings. 

V.  Persistence  and  Bioaccumulation: 
Criteria.  Data  Evaluation  Methods,  and 
Technical  Review  of  Chemicals 

This  is  EPA't  first  effort  under  section 
313  to  review  ihemicals  for  their 
persistence  and  bioacciunulation 
properties  and!  it  is  limited  to  a 
relatively  small  group  of  chemicals.  EPA 
may  review  adkiitional  chemicals  in  the 
future  to  deterfnine  if  they  should  be 
considered  f)e^istent  and 
bioaccumulative  under  section  313  and, 
if  not  already  On  the  section  313  list, 
whether  they  should  be  added.  In 
pursuing  this  action,  EPA  first 
established  criteria  that  should  be  used 
under  section  313  for  determining  if  a 
chemical  persists  or  bioaccumulates  in 
the  environment.  The  criteria  were  then 
applied  to  determine  whether  the 
chemicals  included  in  this  review  can 
reasonably  be  anticipated  to  persist  and 
bioaccumulate  in  the  environment.  The 
chemicals  initially  reviewed  were 
drawn  from  tvf  o  lists  of  persistent  and 
bioaccumulative  chemicals,  including 
the  Binational,  Level  1  list  (Ref.  1)  and 
chemicals  thai  received  high  scores  for 
persistence  and  bioaccumulation  in  the 
initial  version  of  the  Waste 
MinimizationjPrioritization  Tool 
(WMPT)  developed  by  EPA's  Office  of 
Solid  Waste  Were  also  considered  (Ref. 
3).  The  chemicals  on  these  lists  were 
reviewed  as  part  of  the  screening 
process  which  is  not  part  of  this 
rulemaking.  Finally,  included  in  this 


initial  review  were  the  chemicals 
included  in  the  dioxin  and  dioxin-like 
compounds  category  that  EPA  has 
proposed  for  addition  to  the  section  313 
Ust  (62  FR  24887.  May  7,  1997)  (FRL- 
5590-1).  This  proposed  rule  only 
presents  the  data  for  those  chemicals  for 
which  assessments  have  been 
completed  under  the  initial  review;  it 
does  not  eliminate  any  chemical  from 
possible  future  designation  as  persistent 
or  bioaccumulative  or  from  future 
consideration  for  lower  reporting 
thresholds  for  purposes  of  reporting 
under  section  313.  Any  future  lowering 
of  the  reporting  thresholds  for  PBT 
chemicals  will  be  done  through 
rulemaking. 

A.  Persistence 

A  chemical's  persistence  refers  to  the 
length  of  time  the  chemical  can  exist  in 
the  environment  before  being  destroyed 
(i.e.,  transformed)  by  natiu-al  processes. 
The  environmental  media  for  which 
persistence  is  measured  or  estimated 
include  air.  water,  soil,  and  sediment 
with  water  being  the  medium  for  which 
persistence  values  are  most  frequently 
available.  It  is  important  to  distinguish 
between  persistence  in  a  single  mediimi 
(air,  water,  soil,  or  sediment)  and  overall 
environmental  persistence.  Persistence 
in  an  individual  medium  is  controlled 
by  transport  of  the  chemical  to  other 
media,  as  well  as  transformation  to 
other  chemical  species.  Persistence  in 
the  environment  as  a  whole  is  a  distinct 
concept.  It  is  based  on  the  observations 
that  the  environment  behaves  as  a  set  of 
interconnected  media,  and  that  a 
chemical  substance  released  to  the 
environment  will  become  distributed  in 
these  media  in  accordance  with  the 
chemical's  intrinsic  (physical/chemical) 
properties  and  reactivity.  For  overall 
persistence,  only  irreversible 
transformation  contributes  to  net  loss  of 
a  chemical  substance.  This  unit 
discusses  those  aspects  of  persistence 
that  are  important  to  consider  in 
determining  a  chemical's  persistence  in 
the  environment  and  sets  forth  the 
criteria  that  EPA  used  for  determining 
that  a  chemical  is  persistent  for 
purposes  of  reporting  under  section  313. 

1.  Measurement  of  persistence  in 
individual  media.  A  common  measure 
of  persistence  in  individual 
environmental  media  is  a  chemical's 
half-life,  or  the  amount  of  time 
necessary  for  half  of  the  chemical 
present  to  be  eliminated  from  the 
medium.  Thus,  after  one  half-life,  one 
half  of  the  original  amoimt  of  the 
chemical  remains,  after  two  half-lives 
one  quarter  of  the  original  amount 
remains,  after  three  half-lives  one  eighth 
remains,  and  so  on.  If  other  potentially 


confounding  factors  are  ruled  out, 
measured  half-lives  will  normally 
reflect  the  rate(s)  of  one  or  more 
transformation  processes.  Confounding 
factors  include,  for  example,  transport 
of  the  substance  to  another  medium; 
sorption,  complexation  or  sequestration; 
and  reversible  changes  in  speciation. 
Transformation  may  occur  by  a  variety 
of  processes.  In  air.  for  chemicals  in  the 
gas  phase,  the  most  important  process 
contributing  to  their  destruction  is 
oxidation  by  photochemically  generated 
hydroxyl  radicals  (Ref.  4).  However, 
photolysis  and  oxidation  by  ozone  and 
nitrate  radicals  are  also  important 
transformation  processes  for  some 
chemicals.  In  water,  soil,  and  sediment 
the  chief  process  resulting  in  net  loss  for 
most  chemical  substances  is  microbial 
degradation  (i.e..  biodegradation),  but 
hydrolysis,  direct  and  indirect 
photolysis  and  abiotic  oxidation/ 
reduction  reactions  may  also  play  a  role. 
Whether  a  given  measured  half-life 
reflects  only  one  of  these  processes  or 
more  than  one  depends  on  the 
molecular  structure  of  the  chemical  in 
question,  and  on  the  experimental 
design.  The  experiment  may  be 
designed  to  measure  a  net  (overall)  half- 
life  for  the  medium  of  interest,  or  it  may 
be  designed  to  focus  on  a  specific 
transformation  process. 

In  the  envirorunent.  degradation  half- 
lives  for  chemical  substances  depend 
not  only  on  chemical  properties  and 
structure,  but  also  on  characteristics  of 
the  suTTOimding  environment.  There  are 
many  environmental  factors  that  can 
affect  a  substance's  half-life,  including, 
for  example,  temperatvue.  pH.  sunlight 
intensity,  hydroxyl  radical 
concentration,  and  the  activity  of  the 
microbial  community.  As  a  result,  there 
is  substantial  variability  in 
environmental  half-lives  in  both  space 
and  time,  and  this  variability  is  reflected 
in  the  available  literature  data. 

Variability  in  persistence  data  can  be 
illustrated  by  means  of  examples. 
Webster  et  al.  (Ref.  5)  discuss  the 
atmospheric  oxidation  of  2.2'.4.4'- 
tetrachlorobiphenyl.  which  reacts  with 
hydroxyl  radicals  in  a  reaction  that  is 
dependent  upon  temperature  and 
hydroxyl  radical  concentration  (Ref.  6). 
Based  on  measured  radical 
concentrations  (Ref.  7).  they  estimated 
that  in  mid-latitudes  in  July  at  15  **C  the 
half-life  is  approximately  2  weeks, 
whereas  in  January  at  -5  "C  it  increases 
to  6  months  at  the  same  location.  Even 
greater  differences  are  expected  when 
comparing  polar  and  tropical  latitudes. 
A  second' example  is  the  hydrolysis  of 
Undane  (Ref.  5).  Based  on  reliable 
measured  data,  the  half-Ufe  for 
hydrolysis  in  ocean  water  at  pH  8.1 


varies  from  greater  than  100  years  at  0 
"C  to  75  days  at  30  "C  (Ref.  8).  Finally. 
Vink  and  Zee  (Ref.  9)  measured  rates  of 
transformation  of  several  pesticides  in 
surface  waters  of  The  Netherlands  and 
found  large  variations  in  half-Uves.  Half- 
lives  ranged  from  70  to  173  days  for 
aldicarb,  1  to  139  days  for  simazine,  2 
to  347  days  for  methoxone  (MCPA),  and 
3  to  1,400  days  for  mecoprop.  In  this 
example,  further  analysis  showed  that 
much  of  the  variability  could  be 
attributed  to  environmental  factors  that 
either  directly  or  indirectly  affect 
microbial  activity. 

Variability  in  rates  of  biodegradation 
is  especially  important  because  this  is 
the  dominant  transformation  process  in 
soil  and  water/sediment  for  the  majority 
of  organic  chemicals.  This  variability 
tends  to  be  less  predictable  than  the 
variabiUty  in  abiotic  transformation 
processes  such  as  atmospheric  oxidation 
and  hydrolysis.  The  first  two  examples 
above  demonstrate  the  dependence  of 
half-Uves  for  hydroxyl  radical  oxidation 
in  the  atmosphere  and  hydrolysis  in 
water  on  measurable  environmental 
parameters  (i.e.,  temperature,  hydroxyl 
radical  concentration,  and  pH). 
However,  even  when  these  variables  are 
controlled,  measured  rate  constants  can 
easily  vary  by  an  order  of  magnitude 
and  this  is  reflected  in  literature  data 
(e.g.,  Refs.  8  and  10). 

2.  Data  evaluation  methods  for 
persistence  in  each  environmental 
medium.  The  ideal  situation  in  which  to 
evaluate  persistence  would  be  one  in 
which  sufficient  data  are  available  for  a 
chemical  substance  of  interest,  from 
studies  using  environmentally  relevant 
protocols,  to  fully  characterize  the 
distribution  of  its  half-lives.  To  "fully 
characterize"  the  distribution  means  to 
collect  enough  data  to  allow  calculation 
of  a  mean  and  standard  deviation  of 
half-lives  for  each  substance  and 
environmental  medium.  Field  studies, 
such  as  are  often  conducted  to 
determine  pesticide  fate  in  the 
environment,  are  generally  considered 
the  most  informative  studies  if  properly 
conducted.  The  problem  is  that 
persistence  is  difficult  to  study  in  the 
field  due  to  the  high  expense  typical  of 
these  studies,  the  unpredictability  of 
weather,  and  so  on.  Moreover,  it  is  often 
difficult  or  impossible  to  determine  a 
meaningful  half-life  for  transformation 
due  to  an  inability  to  eliminate  or  adjust 
for  transport  of  the  test  substance  out  of 
the  medium  of  interest.  The  ideal 
situation  is  rarely  if  ever  achieved,  and 
even  with  relatively  well-tested 
chemicals  it  is  necessary  to  use 
laboratory  data  and,  often,  estimates  of 
half-lives. 
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In  both  laboratory  studies  and 
estimation  methods,  it  is  common  to 
focus  on  specific  transformation 
processes.  Thus,  for  example,  a  common 
technique  is  to  study  biodegradability 
by  collecting  a  "grab  sample"  of  soil  or 
natural  water/sediment,  transporting  the 
sample  to  the  laboratory,  spiking  the 
sample  with  the  chemical  of  interest, 
and  measuring  the  chemical's 
disappearance  over  time  while  running 
controls  to  rule  out  contribution  of  other 
fate  processes.  EPA  believes  it  is 
appropriate  to  use  grab  sample  studies 
in  addition  to  field  studies.  Where 
experimental  conditions  can  be 
optimized  to  mimic  those  in  the  field 
and  the  balance  and  interactions 
between  microbial  species  in  the  sample 
can  be  preserved,  the  results  of  grab 
sample  biodegradation  studies  are 
expected  to  be  sufficiently 
representative  of  field  results  to  allow 
general  characterization  of 
biodegradative  persistence  in 
environments  similar  to  those  from 
which  the  grab  sample  was  collected. 

In  view  of  these  limitations  on 
existing  persistence  data,  to  determine  a 
chemical's  persistence  for  purposes  of 
section  313  reporting,  EPA  adopted  an 
approach  to  data  selection  tmd  review 
that  emphasizes  experimental  data  but 
utilizes  both  laboratory  and  field  data, 
as  well  as  estimated  half-lives  in  certain 
situations.  Although  there  are  certain 
limitations  to  existing  persistence  data, 
EPA  believes  that  for  the  chemicals 
included  in  this  proposed  rule  the 
available  data  are  sufficient  to  make  a 
reasonable  determination  regarding 
their  environmental  persistence. 

a.  Air.  For  air,  the  rate  constant  for  the 
reaction  of  hydroxyl  radicals  in  the 
vapor  phase  vfith  the  chemical  of 
interest,  whether  experimentally 
determined  or  estimated,  was  usually 
the  only  information  available.  Very  few 
experimental  data  were  available  for  the 
chemicals  included  in  this  proposed 
rule,  and  EPA  therefore  used  the 
Atmospheric  Oxidation  Program  (AOP) 
(Ref.  11),  which  is  based  on  the 
estimation  method  of  Kwok  and 
Atkinson  (Ref.  12),  to  estimate  rate 
constants  for  this  process.  Half-lives  for 
air  were  then  calculated  using  default 
hydroxyl  radical  concentrations  based 
on  published  monitoring  data  for 
relatively  pristine  (3  x  10'  radicals  per 
cubic  centimeter  (cm^))  and  polluted  (3 
X  10*  radicals/cm')  air.  In  many  cases 
the  chemical  of  interest  is  expected  to 
exist  partially  or  mainly  in  the 
particulate  phase.  Because  half-lives  for 
the  particulate  phase  are  likely  to  be 
higher,  where  data  on  particulate  phase 
half-lives  were  available  they  were 
given  greater  weight  in  judging  overall 


half-life  in  air  than  data  on  gas-phase 
hydroxyl  radical  reaction.  Data  from 
studies  in  which  emissions  from  wood 
smoke  had  been  exposed  to  sunlight 
were  available  for  several  PACs  and 
thus  they  were  given  greaterweight  in 
judging  overall  half- life  in  air  for  these 
compounds.  Photolysis  may  also  be  an 
important  transformation  process  in  air, 
and  half-lives  for  photolysis  were  used 
in  the  evaluation  of  overall  atmospheric 
half-life  if  experimental  data  were 
available  and  indicated  that  the  process 
was  significant  at  light  wavelengths  in 
the  visible  range  (greater  than  290 
nanometers  (nm)). 

As  indicated  above,  because  of 
insufficient  experimental  data  EPA  used 
the  estimation  method  of  Kwok  and 
Atkinson  (Ref.  12)  to  calculate  rate 
constants  for  hydroxyl  radical  oxidation 
in  the  vapor  phase  in  the  atmosphere, 
and  these  data  provided  the  basis  for  air 
half-lives  for  most  of  the  chemicals 
included  in  this  proposed  rule.  The 
Atkinson  methodology,  as  embodied  in 
the  Atmospheric  Oxidation  Program 
(AOP)  (Ref.  11),  is  generally  accepted  as 
the  method  of  choice  for  estimation  of 
atmospheric  oxidation  potential  and  is 
currently  in  use  worldwide. 

b.  Water,  sediment,  and  soil.  For  the 
surface  water/sediment  compartment, 
biodegradation  is  the  dominant 
transformation  process  for  most  of  the 
chemicals  included  in  this  proposed 
rule.  Therefore,  biodegradation  data 
from  field  or  grab  sample  studies  were 
most  often  used  as  the  basis  for  overall 
half-lives  for  this  environmental 
compartment.  Field  studies  were 
preferred,  but  if  only  grab  sample 
studies  were  available  the  half-life  for 
this  compartment  was  expressed  as  a 
range  of  values.  Data  from  longer  term 
laboratory  studies  were  preferred  over 
other  data.  Although  laboratory- 
determined  half-lives  for  direct  or 
indirect  photolysis  (when  this  process 
was  important  and  data  were  available) 
were  almost  always  lower,  the  data  were 
not  used  to  determine  half-lives  for  the 
medium  unless  from  aquatic  simulation 
tests.  The  rationale  is  that  most  of  the 
chemicals  included  in  this  proposed 
rule  are  expected  to  sorb  strdngly  to 
particulate  and  suspended  material  in 
water,  and  be  removed  ftDm  the  surface 
layers  where  sunlight  penetration  is 
most  significant.  Hydrolysis  data  were 
considered  in  the  determination  of 
overall  water/sediment  half-life  for 
chemicals  with  hydrolyzable  functional 
groups  if  data  were  available. 

Evaluation  of  half-life  data  for  the  soil 
compartment  was  similar  to  that  for  the 
water/sediment  compartment.  As  with 
water/sediment,  if  only  grab  sample 
studies  were  available,  the  half-life  for 
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the  compartmetit  was  expressed  as  a 
range  of  values;  but  here  the  possibility 
of  photolysis  oi  the  soil  surface  was 
noted.  Field  study  data  were  not 
qualified  in  thif  manner  because  it  was 
assumed  that  s^dy  plots  had  been 
exposed  to  all  lielevant  transformation 
processes  simultaneously.  Photolysis 
was  not  considered  quantitatively  when 
soil  half-lives  Were  based  on  grab 
sample  data  bei:ause  of  the  inherent 
limitations  of  available  photolysis  data. 
Most  such  available  data  are  for 
photolysis  in  v^ater,  organic  solvents,  or 
water/solvent  itiixtures,  but  photolysis 
rates  under  these  conditions  are  rarely 
similar  to  thos^  for  the  same  chemical 
sorbed  to  soil.  | 

As  noted  abc^ve  only  biodegradation 
data  from  field  jor  grab  sample  studies 
were  used  in  tlje  determination  of 
overall  half-lives  for  water/sediment 
and  soil.  No  daka  from  microbial  pure 
culture  screening  (e.g.,  Ready 
Biodegradability  tests)  or  biotreatment 
studies  were  u$ed  in  the  evaluation 
because  these  tjypes  of  studies  cannot  be 
used  to  derive  environmentally  relevant 
biodegradation  half-lives  since  the 
environment  i^  much  more  complex 
than  a  microbial  piu«  culture.  Data 
(biodegradatiop  or  other)  on  persistence 
in  benthic  sediknents  were  generally  not 
available  for  the  chemicals  included  in 
this  proposed  *ule.  Data  were  available 
for  some  polycplorinated  biphenyls 
(PCBs);  however,  and  such  data  were 
considered  in  the  determination  of 
overall  water/aediment  half-life  for 
PCBs.  I 

3.  Standards  for  acceptability  of 
persistence  data.  The  standards  Usted 
below  were  a^^lied  in  determining  the 
acceptability  olf  data  for  soil  and  water/ 
sediment.  At  aj  minimum,  studies 
needed  to  hav»  information  on  the 
following  parameters: 

•  Identity  of  the  tested  chemical. 

•  Study  typ^:  grab  sample  (and  what 
medium  the  sample  came  fi'om,  i.e., 
water;  soil;  seqiment;  some  combination 
thereof)  or  field  test. 

•  Degradati(in  rate;  or  data  in  table  or 
figiu^  for  degradation  versus  time,  from 
which  a  rate  could  be  calculated;  or  rate 
data  already  expressed  as  a  half- life  or 
rate  constant,  i 

•  Analytical  method  used  to  measure 
degradation. 

•  Initial  coijcentration  (dosing)  of 
tested  chemical. 

Although  a  Jack  of  the  types  of 
information  lifted  below  was  not 
necessarily  gr6unds  for  rejection,  a 
study  was  considered  more  valuable  if 
information  was  given  on: 

•  Purity  of  the  tested  chemical. 

•  Temperature  of  incubation  (or  field 
temperature  iH  the  case  of  field  studies). 


•  Location  and  characteristics 
(especially,  likelihood  of  prior 
contamination  and  thus  development  of 
an  acclimated  microbial  population)  of 
field  sites  or  sites  from  which  grab 
samples  were  collected,  as  appropriate. 

•  Mass  balance  obtained  with  respect 
to  starting  level  of  the  test  chemical. 

•  Degree  of  replication  of  test  vessels, 

field  plots,  etc. 

•  Use  of  appropriate  controls, 
especially  sterile  controls  to  account  for 
any  abiotic  loss  of  the  tested  chemical. 

For  field  and  grab  sample  studies  it 
was  important,  for  interpretation  of 
results  in  relation  to  the  overall 
transformation  half-Ufe,  that  processes 
leading  to  transport  of  the  chemical  out 
of  the  medium  of  interest  be  ruled  out. 
Which  processes  were  of  importance 
was  not  always  easy  to  ascertain  or 
predict,  but  usually  this  could  be  done 
to  a  first  approximation.  With  respect  to 
field  tests  especially,  but  also  grab 
sample  tests,  special  attention  was  given 
to  the  possibility  of  volatilization  (e.g., 
removal  of  the  volatilized  chemical 
could  falsely  be  attributed  to 
transformation)  and  sorption. 

The  following  factors  were  generally 
considered  grounds  for  rejection  of 
biodegradation  studies  (Ref.  13).  They 
do  not  necessarily  apply  to  other  types 
of  studies. 

•  Less  than  10%  of  the  tested 
chemical  initially  present  was  lost  in 
the  study. 

•  Degradation  rate  was  determined 
fi-om  a  curve  for  which  the  r^  value  was 
low  (generally,  0.5  or  lower). 

•  There  was  reason  to  believe  that 
abiotic  reactions  may  have  contributed 
to  the  observed  rate  of  degradation,  but 
there  was  no  sterile  control  (not 
applicable  to  field  studies). 

•  Incubation  temperature  was  less 
than  10  "C,  or  was  otherwise  "extreme" 
(not  applicable  to  field  studies). 

•  Grab  samples,  if  applicable,  were 
held  in  laboratory  storage  for  an 
excessive  period  of  time  prior  to  test 
initiation  (generally,  greater  than  several 
days). 

•  Initial  test  chemical  concentration 
was  high  enough  to  lead  to  the 
possibility  that  toxicity  to  the  microbial 
population  accounted  wholly  or 
partially  for  low  observed  degradability 
(if  applicable);  generally,  levels  of  the 
tested  chemical  greater  than  500  mg/L 
for  water  and  greater  than  1,000  mg/L 
for  soil  were  grounds  for  suspicion. 

For  many  of  the  chemicals  included 
in  this  proposed  rule,  biodegradation 
was  judged  to  be  the  critical  process 
controlling  overall  persistence  in  soil  or 
water,  but  data  were  available  for  one  or 
the  other  but  not  both  media.  Under 
these  circumstances  EPA  assumed  that 


half-lives  for  biodegradation  are  roughly 
comparable  in  the  two  compartments. 
This  assumption  is  based  on 
independently  derived  but  consistent 
results  reported  by  Boethling,  et  al.  (Ref. 
13)  and  Federle,  et  al.  (Ref.  14).  In  the 
first  study  (Ref.  13),  measured  half- lives 
bom  existing  literature  data  were 
collectfid  for  a  wide  variety  of  organic 
chemicals  whose  biodegradability  had 
been  tested  using  both  soil  and  water/ 
sediment  grab  samples  (but  not 
necessarily  in  the  same  study  or  by  the 
same  investigator).  Mean  ratios  of  half- 
life  in  water  to  half-life  in  surface  soil 
were  then  calculated  for  the  20  study 
chemicals.  These  ratios  varied  widely 
but  their  overall  mean  was 
approximately  one.  Therefore,  it  is 
reasonable  to  assume  that 
biodegradation  in  aerobic  surface  waters 
is  about  as  fast  as  biodegradation  in  soil. 
Federle  et  al.  (Ref.  14)  compared 
biodegradation  rates  under  various 
conditions  in  much  the  same  fashion, 
but  they  utilized  experimental  data 
generated  de  novo  in  carefully 
controlled  laboratory  tests.  Scaling 
factors  (ratios  of  half-lives)  for  river 
water  versus  soil  varied  widely  as 
observed  in  the  first  study  (Ref.  13),  but 
the  overall  mean  was  again 
approximately  one. 

EPA  requests  comment  on  its 
methodology  for  determining 
persistence  in  the  absence  of  chemical- 
specific  data. 

4.  Numerical  criteria  for  persistence 
in  each  environmental  medium. 
Numerous  organizations  and 
internationally  negotiated  agreements 
have  set  numerical  criteria  for 
environmental  persistence,  many  of 
which  have  been  developed  through 
consensus  processes  (Ref.  15).  A  half- 
life  in  water  of  greater  than  4  days  is 
used  by  EPA's  Office  of  Pesticide 
Programs  (OPP)  to  trigger 
bioaccumulation  testing  of  pesticides  in 
fish  (Ref.  16).  Under  the  Clean  Air  Act 
Amendments  of  1990  a  Ust  of  chemicals 
of  priority  concern  was  developed  using 
a  half-Ufe  in  surface  waters  of  greater 
that  15  days  (Ref.  17).  A  half-life  of  30 
days  for  surface  waters  was  used  to 
identify  persistent  chemicals  on  the 
Toxic  Substances  Control  Act  Chemical 
Substances  Inventory  (Ref.  18).  A 
number  of  Canadian  projects,  many 
dealing  with  the  Great  Lakes  basin,  have 
developed  lists  of  chemicals  for  various 
actions  using  a  half-Ufe  in  water 
criterion  of  greater  than  50  or  56  days 
with  some  of  the  projects  also  using  a 
sediment  half-Ufe  criterion  of  50  or  56 
days  or  in  some  cases  180  days  (Ref.  15). 
Another  Canadian  project,  the  Canadian 
Toxic  Substances  Management  Policy 
(TSMP),  used  less  conservative  half-Ufe 


values  of  6  months  in  water  and  2  years 
in  sediment  with  an  air  half-life  of  5 
days  (Ref.  19).  Under  the  North 
American  Free  Trade  Agreement 
Commission  for  Environmental 
Cooperation  (NAFTA-CEC),  final 
screening  criteria  are  under  review  that 
use  half-life  persistence  criteria  of 
greater  than  6  months  for  water,  6 
months  for  soil,  12  months  for  sediment 
and  2  days  for  air  (Ref.  20  and  21).  Half- 
life  criteria  established  for  persistent 
chemicals  under  the  United  Nations 
Economic  Commission  for  Europe, 
Convention  on  Long-Range 
Transboundary  Air  Pollution  (UNECE- 
LRTAP)  Protocol  on  POPs  are  2  months 
for  water.  6  months  for  soil,  6  months 
for  sediment,  and  2  days  for  air  (Ref.  20 
and  22).  In  negotiation  of  the  LRTAP 
POPs  Protocol,  Germany  proposed 
somewhat  more  conservative  half-life 
values  of  2  months  for  water,  soil,  and 
sediment  and  2  days  for  air  (Ref.  20  and 
22).  The  Chemical  Manufactures 
Association  (CMA)  in  its  policy  for 
idenUfying  PBT  chemicals  (Ref.  23)  and 
the  International  Council  of  Chemical 
Associations  (ICCA)  criteria  for 
identifying  persistent  organic  pollutants 
(POPs)  (Ref.  24)  have  both  used  half-life 
criteria  of  180  days  for  surface  water, 
.  360  days  for  soil,  and  5  days  for  air.  In 
addition,  in  preparations  for  scheduled 
negotiations  for  the  United  Nations 
Environment  Program  (UNEP)  Global 
Negotiations  on  POPs  an  analysis  was 
prepared  that  discusses  international 
criteria  for  chemical  persistence  (Ref. 
20). 

The  above  criteria  for  persistence  in 
water,  soil,  and  sediment  tend  to  cluster 
around  two  half-lives,  1  to  2  months  and 
6  months.  A  persistence  half-life 
criterion  of  6  months  seems  adequate  to 
ensure  that  chemicals  acknowledged  by 
many  groups  to  be  the  most  persistent 
are  captured,  for  example  the  chemicals 
on  the  Binational  Level  1  list  or  the 
chemicals  under  consideration  in  the 
UNEP  global  POPs  negotiaUons  (Ref. 
20).  But  it  may  be  inadequate  to  capture 
other  chemicals  that  persist  long  enough 
to  bioaccumulate  to  toxic  levels.  Any 
chemical  exhibiting  such  properties 
would  be  missed  by  a  6-month 
criterion. 

A  2-month  half-life  criterion  for 
persistence  in  water  would  be 
consistent  with  many  of  the  criteria 
discussed  above.  In  addition,  2  months 
represents  the  approximate  duration  of 
standard  aquatic  bioconcentration  and 
chronic  toxicity  tests,  and  is  therefore 
thought  to  be  adequate  for  detecting 
most  long-term  toxic  effects  as  well  as 
any  tendency  for  a  chemical  to 
accimiulate  in  fatty  tissue  of  aquatic 
organisms.  For  example,  among  current. 
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internationally  harmonized  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  test  guidelines  in 
the  850  series  are  methods  for  fish  (Ref. 
25)  and  oyster  (Ref.  26)  bioconcentration 
factors  (BCF),  for  which  maximum 
recommended  test  durations  are  28  to 
60  and  28  days,  respectively.  Test 
guidelines  for  ecotoxicity  include 
methods  for  daphnid  chronic  toxicity 
(Ref.  27),  mysid  shrimp  chronic  toxicity 
(Ref.  28).  fish  early-life  stage  toxicity 
(Ref.  29),  and  tadpole  sediment 
subchronic  toxicity  (Ref.  30),  for  which 
the  recommended  maximum  test 
durations  are  21  days.  28  days,  up  to  60 
days  post-hatch,  and  30  days, 
respectively.  Sixty  days  is  also  sufficient 
to  encompass  nearly  all 
bioconcentration  data  in  the  Japanese 
Chemicals  Inspection  and  Testing 
Institute  (CITI)  data  base  (Ref.  31), 
which  contains  data  from  carp 
bioconcentration  tests,  mostly  of  42  or 
56  days'  duration,  for  more  than  400 
chemicals  tested  under  the  Chemical 
Substances  Control  Law  (CSCL)  of 
Japan.  Further,  most  reliable  fish 
bioconcentration  data  in  EPA's  AQUIRE 
data  base  (Ref.  32)  are  from  32-day  tests 
or  other  tests  of  comparable  duration. 
Based  on  the  available  information.  EPA 
believes  the  use  of  a  2-raonth  half-life 
criterion  for  persistence  in  water  would 
be  an  appropriate  criterion  to  use  for 
determining  whether  a  chemical  is 
persistent  in  water  for  purposes  of 
section  313. 

As  with  water,  the  various  groups 
discussed  above  have  set  persistence 
criteria  for  soil  and  sediment  that  range 
from  2  to  12  months.  As  discussed 
under  section  A.3.  of  this  unit,  two 
separate  studies  (Refs.  13  and  14)  have 
suggested  that  biodegradation  in  aerobic 
surface  water  can  be  assumed  to  be 
about  as  fast  as  biodegradation  in  soil. 
Therefore,  it  is  appropriate  to  set  the 
half-life  criterion  for  soil  at  the  same 
value  as  for  water;  i.e..  2  months. 
Similar  considerations  apply  to  the 
selection  of  a  sediment  persistence 
criterion.  Very  few  data  on  persistence 
of  chemicals  in  benthic  sediments  are 
available.  Deeper  layers  of  aquatic 
sediment  are  surely  anaerobic,  and  this 
is  especially  likely  if  the  levels  of 
organic  matter  are  high.  Boethling  et  al. 
(Ref.  1 3)  found  that  anaerobic 
biodegradation  in  flooded  soil  was  on 
average  3  to  4  times  slower  than  aerobic 
degradation  in  surface  soil.  But  surficial 
sediments  are  likely  to  be  aerobic  and 
for  this  situation  it  is  logical  to  use  the 
same  half-life  as  for  the  overlying  water 
(i.e.,  2  months).  In  actuality,  the  precise 
point  in  depth  at  which  sediments 
become  anaerobic  varies  from  site  to  site 


and  is  not  predictable.  Therefore,  EPA 
believes  that  it  is  appropriate  to  use  the 
water  criterion  for  both  water  and 
sediment. 

The  persistence  criteria  for  air 
selected  or  proposed  by  the 
organizations  discussed  above  are  either 
2  or  5  days  (Ref.  33).  As  part  of  the 
analysis  of  the  UNEP  Global 
Negotiations  on  POPs  (Ref.  20)  both 
theoretical  and  empirical  arguments 
were  presented  that  support  a  half-life 
criterion  of  2  days  for  air.  The  analysis 
suggested  that  the  air  persistence 
criterion  mainly  pertains  to  the  ability 
of  a  chemical  to  persist  in  air  for  a 
sufficient  amount  of  time  to  be 
transported  to  remote  regions.  For  long 
range  transport  corresponding  to 
transoceanic  or  transcontinental 
distances  (i.e.,  2,500  miles)  to  occur,  a 
chemical  needs  to  persist  in  the  air 
between  7  and  10  days.  For  a  2-day 
half-life  a  significant  amount  (1/16)  of  a 
chemical  initially  released  to  air  will 
remain  after  8  days.  The  analysis  also 
concluded  that  for  the  chemicals  on  the 
iniUal  UNEP  fist  of  12  POPs,  all 
exceeded  or  were  close  to  the  2-day 
half-life  criterion  for  air. 

The  5-day  half-life  air  criterion 
proposed  by  some  groups  would  be 
sufficient  for  only  2  half-lives  at  best  to 
occur  in  a  10-day  transit  time.  This 
implies  that  concern  for  long-range 
transport  in  air  should  only  exist  if  at 
least  V«  of  the  original  amount  of  a 
chemical  released  remains  after  long 
range  transport.  However,  depending  on 
the  quantity  of  the  chemical  originally 
released,  amounts  below  V*  of  that 
originally  released  may  still  be  of 
toxicological  significance,  especially  for 
chemicals  that  persist  and 
bioaccumulate.  Moreover,  even  greater 
amounts  of  a  chemical  may  be  deposited 
closer  to  the  original  source  and  in 
much  less  time  than  it  takes  for  long 
range  transport.  Thus,  under  a  2-day 
half-life  criterion  the  amount  of  an 
airborne  chemical  that  is  available  to  be 
deposited  at  shorter  distances  can  be 
significant.  For  example,  after  4  days  the 
amount  of  a  chemical  with  a  2-day  half- 
life  in  air  that  will  remain  available  for 
deposition  is  V*  of  the  original  amount 
released  and  the  amount  deposited  for 
a  5-day  half-life  would  be  even  greater. 
It  has  been  noted  (Ref.  34)  that  not  all 
chemicals  that  have  been  identified  as 
of  concern  for  persistence  and 
bioaccumulation  are  long-range 
pollutants,  with  some  POPs  with  certain 
properties  tending  to  undergo  rapid 
deposition  close  to  their  sources  rather 
than  more  widespread  dis'ribution.  This 
is  especially  relevant  to  reporting  under 
section  313  which  seeks  (among  other 
things)  to  provide  information 
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concerning  chmiicals  present  in  local 
communities.  Jhese  considerations 
suggest  that  th#  5-day  air  criterion  is 
not  sufficientljj  inclusive. 

For  the  purposes  of  determining 
whether  a  toxi?  chemical  is  persistent  in 
the  environmetit  under  section  313,  EPA 
used  a  half-Ufelcriterion  of  2  months  for 
water/sediment  and  soil  and  a  half-life 
of  2  days  for  ait.  Given  the  above 
discussions,  E?A  believes  that,  for 
purposes  of  reporting  under  section  313, 
these  values  are  appropriate  for 
determining  w}iether  a  toxic  chemical  is 
persistent  in  the  environment  and  will 
persist  long  enpugh  in  the  environment 
to  bioaccumul^te  or  be  transported  to 
remote  locations.  Under  these  criteria,  if 
a  toxic  chemical  meets  any  one  of  the 
media  specific  criteria,  then  it  is 
considered  to  ^e  persistent.  Thus  if  a 
toxic  chemicals  half-life  in  water  or 
sediment  or  so|l  is  equal  to  or  greater 
than  2  months  lor  greater  than  2  days  for 
air  then  the  tojpc  chemical  is  considered 
to  be  persistent  for  purposes  of  section 
313.  Note  that  when  considering 
persistence  in  fconnection  with  the 
potential  for  a  ^oxic  chemical  to 
bioaccumulate^  meeting  the  air  half-life 
criteria  alone  Would  not  be  sufficient, 
since  a  chemical 's  potential  to 
bioacciunulate  is  usually  dependent  on 
it  being  persistent  in  either  water, 
sediment,  or  s^il.  In  determining 
whether  the  chemicals  in  this  proposal 
were  persisteii.  EPA  did  not  rely  solely 
on  the  persistence  in  air. 

EPA  solicits  comment  on  the  use  of 
the  2  month  aiterion  in  this 
rulemaking. 

5.  Persistent  e  in  the  multimedia 
environment.  The  environment  may  be 
viewed  as  a  set  of  interconnected  media: 
air,  water,  sediment,  and  soil.  When  a 
chemical  substance  is  introduced  into 
the  environment  it  becomes  distributed 
among  the  individual  media  according 
to  its  chemical  properties  and  reactivity, 
and  characteriBtics  of  the  environment. 
For  example,  a  chemical  released  to  air 
may  degrade  ouickly  by  any  of  several 
transformation  processes,  or  it  may  be 
deposited  on  ^il,  vegetation  or  surface 
water,  depending  on  its  volatility, 
tendency  to  sqrb  to  particulate  matter  in 
the  atmosphere,  prevailing  rates  of 
precipitation  and  particle  deposition, 
and  so  on.  Likewise,  a  chemical  released 
to  surface  waters  or  soils  may  degrade 
quickly,  or  it  toay  volatilize  or,  in  the 
case  of  soil,  migrate  through  surface 
layers  and  eventually  reach  groimd 
water.  All  intermediate  forms  of 
chemical  dist^bution  behavior  are  also 
possible.         j 

In  a  closed  fystem,  thermodynamics 
determine  tha  distribution  of  a  chemical 
at  equihbrium,  absent  irreversible 


transformation  of  the  chemical.  Under 
these  conditions  the  chemical's 
volatility,  as  reflected  by  its  Henry's 
Law  constant,  and  its  hydrophobiclty,  as 
reflected  by  its  n-octanol/water  partition 
coefficient,  are  the  primary 
determinants  of  the  final  distribution. 
The  tendency  to  move  from  one 
medium  to  another  in  response  to 
thermodynamic  forces  is  referred  to  as 
partitioning.  Partitioning  may  have  a 
marked  effect  on  the  overall  persistence 
of  a  chemical  in  the  multimedia 
environment.  A  chemical  may  have  a 
relatively  long  half-life  in  one  medium, 
but,  even  if  released  directly  to  that 
medium,  may  rapidly  partition  to 
another  where  its  degradation  rate  is 
different.  For  example,  if  a  volatile 
chemical  that  is  relatively  persistent 
(i.e.,  has  a  long  half- life)  in  water  and 
soil  but  is  rapidly  oxidized  in  the 
atmosjAere  is  released  to  water  or  soil, 
the  chemical's  persistence  in  the 
receiving  medium  will  be  relatively 
unimportant,  as  it  will  quickly 
volatilize,  then  degrade  in  air.  The 
overall  persistence  of  the  chemical  will 
be  much  lower  than  predicted  from 
transformation  half-lives  for  soil  and 
water  alone. 

The  way  in  which  a  chemical  enters 
the  environment  is  also  an  important 
consideration.  Using  the  example  above, 
a  volatile  chemical  that  is  emitted  to  soil 
or  water  will  have  a  different  and  higher 
overall  persistence  than  if  the  same 
substance  is  emitted  directly  to  air.  This 
is  because  the  process  of  moving  from 
one  environmental  medium  to  another- 
-called  intermedia  transport-is  time 
dependent.  Intermedia  transport  is 
complex  and  a  full  characterization 
includes  a  suite  of  mass  transfer 
coefficients,  rain  rates,  and  rates  of 
aerosol  and  dry  deposition,  sediment 
deposition  and  resuspension,  and  soil 
water  and  solids  runoff  (Ref.  35). 

Multimedia  mass  balance  models 
offer  the  most  convenient  means  to 
estimate  overall  environmental 
persistence  from  information  on  sources 
and  loadings,  chemical  properties  and 
transformation  processes,  and 
intermedia  partitioning.  For  the 
chemicals  included  in  this  proposed 
rule  EPA  used  an  approach  based  on  the 
EQC  model  (Ref.  35)  to  estimate  overall 
environmental  persistence.  Overall 
persistence  estimated  in  this  way  is 
used  as  an  additional  factor,  in 
conjunction  with  reaction  half-lives  for 
individual  media,  bioaccumulation/ 
bioconcentration  factors,  etc.,  in 
justifying  actions  proposed  in  this  rule. 

The  EQC  model  is  based  on  the 
fugacity  approach  first  delineated  by 
Mackay  (Ref.  36)  and  subsequently 
applied  to  numerous  environmental 


processes  (Ref.  37).  It  uses  an 
"evaluative  environment"  in  which 
environmental  parameters  such  as  bulk 
compartment  dimensions  and  volumes 
(e.g.,  total  area,  volume  of  soil  and 
sediment,  etc.)  are  standardized,  so  that 
overall  persistence  for  chemicals  with 
different  properties  and  rates  of 
transformation  may  be  compared  on  an 
equal  basis  (Ref.  38).  EPA  used  a  version 
of  the  EQC  level  UI  model  (Ref.  35) 
which  was  modified  to  focus  on  net 
losses  by  deleting  model  terms  for 
advective  losses  (movement  out  of  the 
evaluative  environment  of  air  and  water 
potentially  containing  a  chemical)  and 
sediment  burial  (Ref.  5).  In  this  version 
of  the  model  only  irreversible 
transformation  contributes  to  net  loss  of 
a  chemical. 

The  overall  persistence  obtained  from 
this  model  is  calculated  as  the  total 
amount  in  the  evaluative  environment 
when  steady  state  is  achieved,  divided 
by  the  total  loss  rate.  The  results  thus 
obtained  are  neither  an  overall 
environmental  half-life  nor  a 
compartment  (or  transformation)- 
specific  half-life;  rather  they  are 
equivalent  to  an  environmental 
residence  time.  When  only  irreversible 
transformation  contributes  to  net  loss- 
under  the  conditions  of  this  version 


I.e. 


of  the  EQC  model-overall 
environmental  persistence  times  can  be 
converted  to  half-lives  by  multiplying 
the  former  by  In  2  (i.e.,  0.693).  The 
overall  half-life  calculated  in  this  way  is 
for  dissipation  in  the  environment  as  a 
whole  and  caimot  be  related  directly  to 
any  individual  compartment.  EPA  has 
performed  this  calculation  and  the 
results  are  discussed  in  Unit  V.C.3.  of 
this  preamble. 

In  this  analysis  EPA  used  the  highest, 
lowest,  and  mean  values  for  the  ranges 
of  half-lives  identified  as  described 
above,  as  inputs  to  the  model.  In 
addition  to  reaction  half-fives  for  air, 
water,  and  soil,  the  EQC  model  requires 
half- fives  for  the  sediment 
compartment.  Measured  values  were 
used  where  available,  but  since  there 
were  few  such  data,  where 
biodegradation  was  the  rate-determining 
process,  the  half-life  in  the  surface  layer 
of  sediments  was  assumed  to  be  the 
same  as  that  for  aerobic  biodegradation 
in  the  water  column.  The  rationale  is 
that  sediment  surface  layers  are  likely  to 
be  aerobic,  and  therefore  rates  of 
biodegradation  will  be  similar  at  the 
sediment-water  interface  and  in  the 
water  column. 

It  has  been  proposed  that  reaction 
half-lives  for  input  into  multimedia 
mass  balance  models  Uke  the  EQC 
model  be  expressed  as  lognormal 
distributions  with  defined  standard 


deviations,  the  standard  deviation  being 
derived  by  assigning  default  values  if 
adequate  experimental  data  are 
unavailable  (Ref.  5).  Overall 
environmental  persistence  can  then  be 
expressed  as  a  distribution  and  a 
sensitivity  analysis  can  be  conducted  to 
identify  which  reaction  half-lives  are 
most  critical  in  detennining  overall 
persistence.  Another  result  of  the 
sensitivity  analysis  may  be  to  show  that 
one  or  more  compartmental  half-lives 
can  be  assumed  to  be  infinite  without 
having  a  marked  effect  on  the  overall 
environmental  persistence. 

While  meeting  any  one  of  the 
mediiun-specific  criteria  for  persistence 
in  water,  soil,  or  sediment  is  sufficient 
to  classiiy  a  toxic  chemical  as  persistent 
for  purposes  of  section  313,  EPA  also 
considers  the  results  of  multimedia 
modehng.  If  the  results  of  multimedia 
modeUng  indicate  that  a  toxic  chemical 
does  not  meet  the  persistence  criteria 
then,  EPA  may  exclude  that  chemical 
from  further  consideration  as  persistent. 
The  use  of  multimedia  modeling  results 
to  override  the  medium-specific 
persistence  data  will  only  be  considered 
if  all  model  inputs  are  judged  to  be 
accurate.  For  example,  if  the  multimedia 
modeling  results  are  being  driven  by  a 
chemical's  half-life  in  air  but  that  half- 
life  is  not  considered  to  be  very  rehable, 
then  EPA  does  not  believe  that  the 
multimedia  modeling  should  override 
the  medium-specific  criteria.  EPA  will 
make  a  case-by-case  determination  for 
any  chemical  that  is  not  considered 
persistence  on  the  basis  of  multimedia 
modeling. 

EPA  solicits  comments  on  this  overall 
approach  to  the  use  of  multimedia 
modeling  as  discussed  in  this  proposed 
rule,  and  on  any  actual  or  proposed 
modifications  to  the  fate  model 
described  above. 

B.  Bioaccumulation 

Bioaccumulation  is  a  general  term 
that  is  used  to  describe  the  process  by 
which  organisms  may  accumulate 
chemical  substances  in  their  bodies.  The 
discussions  and  data  on 
bioaccumulation  in  this  proposed  rule 
deal  strictly  with  aquatic  organisms 
because  most  of  the  bioaccumulation 
data  are  fi-om  aquatic  studies.  This  is  not 
to  imply  that  bioaccumulation  cannot 
occur  in  non-aqueous  environments. 
The  term  bioaccumulation  refers  to 
uptake  of  chemicals  by  organisms  both 
directly  from  water  and  tlu-ough  their 
diet  (Ref.  39).  EPA  has  defined 
bioaccumulation  as  the  net 
accumulation  of  a  substance  by  an 
organism  as  a  result  of  uptake  from  all 
environmental  sources  (60  FR  15366). 
The  nondietary  accimiulation  of 
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chemicals  in  aquatic  organisms  is 
referred  to  as  bioconcentration,  and  may 
be  described  as  the  process  through 
which  a  chemical  is  distributed  between 
the  organism  and  environment  based  on 
the  chemical's  properties, 
environmental  conditions,  and 
biological  factors  such  as  an  organism's 
ability  to  metabolize  the  chemical  (Ref. 
40).  EPA  has  defined  bioconcentration 
as  the  net  accimiulation  of  a  substance 
by  an  aquatic  organism  as  a  result  of 
uptake  directly  from  the  ambient  water 
through  gill  membranes  or  other 
external  body  surfaces  (60  FT?  15366).  A 
chemical's  potential  to  bioaccimiulate 
can  be  quantified  by  measuring  or 
predicting  the  chemical's 
bioaccumulation  factor  (BAF).  EPA  has 
defined  the  BAF  as  the  ratio  of  a 
substance's  concentration  in  tissue  of  an 
aquatic  organism  to  its  concentration  in 
the  ambient  water,  in  situations  where 
both  the  organism  and  its  food  are 
exposed  and  the  ratio  does  not  change 
substantially  over  time  (60  FR  15366).  A 
chemical's  potential  to  bioaccimiulate 
can  also  be  quantified  by  measuring  or 
predicting  the  chemical's 
bioconcentration  factor  (BCF).  EPA  has 
defined  the  BCF  as  the  ratio  of  a 
substance's  concentration  in  tissue  of  an 
aquatic  organism  to  its  concentration  in 
the  ambient  water,  in  situations  where 
the  organism  is  exposed  through  water 
only  and  the  ratio  does  not  change 
substantially  over  time  (60  FR  15366). 
This  Unit  discusses  those  aspects  of 
determining  bioaccumulation  that  are 
important  to  consider  in  assessing 
whether  a  particular  chemical  will 
bioaccumulate  in  the  environment. 

1.  Use  ofBAFs  versus  BCFs.  In 
general,  because  BAFs  consider  the 
uptake  of  chemicals  from  all  routes  of 
exposure  they  are  considered  better 
predictors  of  the  accumulation  of 
chemicals  within  fish  than  BCFs  which 
only  consider  uptake  of  chemicals 
directly  from  water.  EPA  reached  this 
same  conclusion  with  regard  to  the  use 
of  BAFs  in  setting  criteria  for  the 
protection  of  the  Great  Lakes. 
Specifically,  EPA  stated  that  BAFs  were 
a  better  predictor  of  the  concentration  of 
a  chemical  within  fish  tissues  in  the 
Great  Lakes  System  because  they 
include  consideration  of  the  uptake  of 
contaminants  from  all  routes  of 
exposure  (60  FR  15366).  However, 
considering  all  routes  of  exposure 
greatly  complicates  the  analysis  of 
bioaccumulation  and  the  calculation  of 
BAFs.  Biomagnification  and  trophic 
transfer  via  the  food  chain  must  be 
considered  in  such  determinations. 
Also,  the  percent  lipid  content  of  fish  at 
certain  trophic  levels  must  be  factored 


in  or  normalized  for  developing  BAFs 
for  non-polar  chemicals  (60  FR  15366). 
Thus,  the  BAF  value  for  a  chemical  may 
be  much  higher  than  its  BCF  value 
when  these  other  parameters  are 
considered;  the  former  is  much  more 
difficult  to  calculate  and  more 
assumptions  must  be  made. 

Measured  BAFs  are  based  on  field 
measurements  of  concentrations  of 
chemicals  in  various  biota  and  water. 
Thus.  BAFs  will  vary  dejjending  on 
where  in  the  food  chain  one  samples 
organisms  for  analyses.  For  example,  a 
carp  (an  omnivore,  lower  in  the  food 
chain)  will  have  a  different  BAF  than  a 
pike  (a  top  predator,  high  in  the  food 
chain  and  at  a  high  trophic  level).  BCFs 
and  BAFs  are  not  mutually  exclusive  of 
one  another  but  can  be  related.  A 
predicted  BAF  can  be  derived  by 
multiplying  a  laboratory-derived  BCF  by 
a  food-chain  multiplier  (FCM)  (defined 
as  the  ratio  of  BAF  to  an  appropriate 
BCF)  or  by  multiplying  an  estimated 
BCF  by  a  FCM  value.  BAFs  predicted  by 
using  FCMs  include  many  but  not  all  of 
the  environmental  fate  processes  (for 
example,  metaboUsm)  and  interactions 
that  affect  bioaccumulative  chemicals. 
When  these  processes  or  interactions  are 
significant,  predicted  BAFs  will  be 
larger  than  field-derived  BAFs. 
Therefore,  BAFs  measured  in  the  field 
are  preferred.  An  additional 
complicating  factor  in  determining 
BAFs  is  the  interconnectivity  of  the 
water  cplumn  and  sediments  in  aquatic 
ecosystems.  This  means  that  chemical 
residues  in  fish  can  also  be  predicted 
via  biota-sediment  accumulation  factors 
(BSAFs)  which  use  the  concentration  of 
the  chemical  in  sediment  as  a  reference 
point  (60  FR  153661). 

Although  BAFs  can  be  measured  or 
calculated,  a  BCF  value  is  more 
commonly  measured  or  predicted 
because  such  measurements  do  not 
require  the  consideration  of  the  often 
complex  issues  of  food  and  sediment 
exposure  required  for  BAF 
determinations.  EPA  has  been  using 
BCF  values  as  an  indicator  of 
bioaccumulation  potential  for  industrial 
chemicals  and  pesticides  for  many  years 
(Ref.  41).  In  addition,  well-known  and 
established  test  guidelines  for 
determining  BCF  values  exist  (Refs.  25 
and  26).  These  test  guidelines  suggest 
that  only  a  limited  number  of  aquatic 
species  be  tested,  mainly  fathead 
minnows  and/or  oysters  and 
occasionally  rainbow  trout,  which  helps 
to  reduce  variability  in  test  results.  BCF 
values  for  many  organic  chemicals  have 
been  calculated  using  these  test 
guidelines,  particularly  /'or  some 
chemicals  tested  under  T6CA  section  4. 
In  addition,  equations  for  predicting 
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BCF  values  havje  been  developed  that 
correlate  well  vfith  measured  values 
(Refs.  40  and  42).  The  most  recent  of 
these  equations  was  developed  by 
comparing  predictions  with  measured 
data  for  694  chemicals  and  is  believed 
to  provide  a  si^ificantly  better  fit  to  the 
existing  measufed  data  than  other 
methods  (Ref.  40).  Due  to  the 
consideration  qf  additional  sources  of 
exposure,  BAF  (values  are  usually  higher 
than  BCF  valueb,  thus  using  a  BCF  value 
should  not  usually  over-predict  the 
potential  for  bi^acciunulation  in  aquatic 
species.  ' 

The  number  of  measured  or  predicted 
BAFs  available  is  limited  while 
measured  BCFs  exist  for  many 
chemicals  and  can  be  predicted  rather 
easily.  While  BAFs  may  be  better 
predictors  of  tl|e  concentration  of  a 
chemical  in  fish,  in  the  absence  of 
appropriately  measured  or  predicted 
BAFs,  a  BCF  vilue  can  be  used  as  an 
indicator  of  a  chemical's  potential  to 
bioaccumulate^  For  purposes  of 
determining  if  B  chemical  is 
bioaccumulatite  under  section  313  EPA 
will  use  BAF  values  when  available  and 
BCF  values  for  toxic  chemicals  for 
which  appropriately  determined  BAFs 
do  not  exist.  E^A  requests  comment  on 
this  approach,  j 

2.  PndictingBAFs  and  BCFs. 
Appropriately  measured  BAF  or  BCF 
values  are  alwtys  the  data  of  first 
choice,  however  these  values  are 
expensive  to  nfeasure  if  done  properly 
and  thus  are  n<)t  as  readily  available  as 
predicted  values.  In  the  absence  of  valid 
measured  data,  EPA  believes  that  it  is 
appropriate  to  use  predicted  BAF  and 
BCF  values  sii^ce  available  prediction 
methods  provide  values  that  correlate 
well  with  measured  data.  EPA  has 
published  procedures  for  predicting 
BAFs  (60  FR  lp366).  However,  since 
BAFs  require  Qonsideration  of  complex 
exposure  path*.  BCFs  are  the  more 
commonly  predicted  indicator  of  a 
waterbome  chemical's  potential  to 
bioconcentiatq  in  aquatic  organisms. 
BCF  values  ar^  often  predicted  from  a 
chemical's  octanol/ water  partition 
coefficient  (KoL).  A  chemical's  Kow  is  a 
ratio  of  the  chemical's  concentration  in 
the  n-octanol  i>hase  to  its  concentration 
in  the  aqueous  phase  in  an  equilibrated 
two-phase  n-optanol-water  system.  The 
information  is|  usually  reported  as  the 
common  logarithm  (base  10)  of  Kow,  log 
Kow.  rather  than  as  Kow  itself.  A 
chemical's  log  Kow  provides  an 
indicalicm  of  ijie  chemical's  ability  to 
bioconcentrate  based  on  the  assumption 
that  bioconcentration  is  a 
thermodynamically  driven  partitioning 
process  between  water  and  the  lipid 
phase  of  the  e:  (posed  organism,  and 


therefore  can  be  modeled  using  n- 
octanol  as  a  surrogate  for  biological 
hpids.  Thus,  the  relationship  between 
log  Kow  and  BCF  is  valid  only  for 
chemicals  that  bioconcentrate  in  tissues 
containing  lipids  (Refs.  40  and  41). 
BCFs  are  usually  predicted  from 
regression  equations  of  the  general  form: 
log  BCF  =  a  log  Kow  +  b  where  a  and  b 
empirically  determined  constants  (Ref. 
43).  The  equation,  log  BCF  =  0.79  log 
Kow  -0.4,  has  been  determined  to 
provide  a  good  correlation  with 
measured  BCF  values  (Ref.  42)  and  has 
been  used  by  EPA  for  a  number  of  years. 
In  addition,  the  bilinear  model  method 
developed  by  Bintein,  et  al.  (Ref.  44) 
provides  a  much  better  correlation  with 
measured  BCF  values  for  chemicals 
with  log  Kow  values  greater  than  6. 
Recently  a  study  was  conducted  that 
improved  the  correlation  between 
prediction  equations  and  measured  BCF 
values  (Ref.  40).  The  new  equation, 
developed  by  comparing  predictions 
with  measured  data  on  694  chemicals, 
is  log  BCF  =  0.77  log  Kow  -0.7  +  LFi. 
where  Fi  are  correction  factors  for 
structural  characteristics  of  the  chemical 
in  question  (Ref.  40).  This  new  equation 
is  believed  to  provide  an  even  better  fit 
to  the  existing  measured  BCF  data  base. 

EPA  request  comments  on  its 
methodology  for  predicting  BCF  values 
and  on  the  use  of  predicted  BCFs  for 
quantifying  the  bioaccumulation  of 
chemicals  in  this  rulemaking  when 
measiu«d  BCFs  are  not  available. 

3.  Standards  for  acceptability  of 
measured  BAF  and  BCF  data.  Measured 
BAF  or  BCF  values  are  the  preferred 
source  of  bioaccumulation  data  if  the 
values  are  from  appropriately  conducted 
studies.  EPA  has  published  procedural 
and  quality  assurance  requirements  for 
field-measured  BAFs  for  the  Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System  (56  FR  15366).  While  these 
requirements  are  specific  to  the 
Guidance  for  the  Great  Lakes  System, 
they  do  provide  a  basis  for  some  general 
factors  to  be  considered  when  reviewing 
measiired  BAF  data,  for  example: 

•  The  trophic  level  of  the  fish  species 
tested  should  be  determined. 

•  For  organic  chemicals,  the  percent 
lipid  should  be  either  measured  or 
reliably  estimated  for  the  tissue  used  in 
the  determination  of  the  BAF. 

•  The  concentration  of  the  chemical 
in  the  water  should  be  measured  in  a 
way  that  can  be  related  to  particulate 
organic  carbon  (POC)  and/ or  dissolved 
organic  carbon  (DOC)  and  should  be 
relatively  constant  during  the  steady- 
state  time  period. 

•  For  organic  chemicals  with  log  Kow 
greater  than  four,  the  concentrations  of 
POC  and  DOC  in  the  ambient  water 


should  be  either  measured  or  reliably 
estimated. 

•  For  inorganic  and  organic 
chemicals.  BAFs  should  be  used  only  if 
they  are  expressed  on  a  wet  weight 
basis;  BAFs  reported  on  a  dry  weight 
basis  should  not  be  converted  to  wet 
weight  unless  a  conversion  factor  is 
measured  or  reliably  estimated  for  the 
tissue  used  in  the  determination  of  the 
BAF. 

EPA  also  used  some  general 
guidelines  for  selecting  measured  BCF 
values  for  this  proposed  rule.  The  goal 
was  to  limit  the  number  of  individual 
measured  BCF  values  to  be  considered 
to  10  for  any  given  chemical  (where 
applicable),  and  to  select  a  single 
recommended  BCF  from  the  available 
measured  values  for  each  chemical.  The 
general  guidelines  used  were: 

•  Data  obtained  by  the  kinetic  method 
were  preferred  to  data  from  the 
equilibrium  method,  especially  for 
chemicals  with  high  log  Kow  values, 
which  are  less  likely  to  have  reached 
equilibriiun  in  standard  tests. 

•  For  equilibrium-method  studies  a 
BCF  value  in  the  middle  of  the  range  of 
values  with  the  longest  exposure  times 
was  selected,  especially  for  substances 
with  high  log  Kow  values  (for  the  same 
reason  as  noted  above). 

•  Low  exposure  concentrations  of  the 
chemical  were  favored  in  order  to 
minimize  the  potential  for  toxic  effects 
and  maximize  the  likelihood  that  the 
total  concentration  of  the  chemical  in 
water  was  equivalent  to  the  amount  that 
was  bioavailable. 

•  Data  obtained  under  flow-through 
conditions  were  selected  whenever 
possible. 

•  Data  were  rejected  if  significant 
contamination  of  the  exposure  medium 
by  food,  excreta,  or  other  adsorbents 
was  suspected,  since  this  may  reduce 
the  bioavailability  of  the  test  chemical. 

•  Warm-water  fish  were  preferred  to 
cold-water  fish  since  more  data  were 
available  for  warm-water  species.  EPA 
also  considered  whether  the  measured 
BCF  values  were  from  studies  that  were 
conducted  in  a  manner  consistent  with 
the  well-knowm  and  established  test 
guidelines  for  determining  BCF  values 
(Refs.  25  and  26). 

4.  Sources  of  BAF  and  BCF  data  for 
chemicals  included  in  this  proposed 
rule.  The  data  used  to  assess  the 
bioaccumulative  properties  of  the 
chemicals  included  in  this  proposed 
rule  includes  a  mixture  of  both 
predicted  and  measured  BAF  and  BCF 
values.  Appropriately  measured  BAF 
and  BCF  values  were  used  where 
available,  but  in  the  absence  of 
appropriately  measured  values, 
predicted  values  were  used.  Measured 
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BCF  values  were  identified  mainly  from 
a  review  of  a  data  base  of  BCF  values  for 
694  chemicals  compiled  by  Syracuse 
Research  Corporation  (SRC)  to  support 
the  development  of  an  improved  BCF 
prediction  equation  (Ref.  45).  Other  BCF 
values  were  predicted  using  the 
equation  developed  by  Meylan,  et  al. 
(Ref.  40).  Additional  measured  or 
predicted  BCF  values  were  obtained 
from  previous  chemical  reviews,  hazard 
assessments,  TSCA  section  4  activities, 
and  other  references.  In  addition, 
measured  BAF  values  for  certain 
chemicals  were  obtained  from  EPA's 
Great  Lakes  Water  Quality  Initiative 
Technical  Support  Document  for  the 
Procedure  to  Determine 
Bioacc\miulation  Factors  (Ref.  46).  The 
record  for  this  proposed  rule  includes  a 
document  that  explains  the  origin  of  the 
BAF  or  BCF  value  selected  for  the  each 
PBT  chemical  (Ref.  47). 

The  measured  BCF  values  contained 
in  the  data  base  developed  by  SRC  were 
obtained  primarily  from  the  U.S.  EPA's 
AQUIRE  data  base  (Ref.  32);  a  large  data 
base  of  BCF  values  collected  by  the 
Japanese  Chemicals  Inspection  and 
Testing  Institute  (CITI)  (Ref  31);  the 
National  Library  of  Medicine's 
Hazardous  Substances  Data  Bank 
(HSDB)  (Ref.  48);  and  sources  referenced 
in  the  Environmental  Fate  Data  Base 
(EFDB)  (Refs.  49  and  50).  Most  data 
were  retrieved  from  AQUIRE  (277 
chemicals)  and  CITI  (479  chemicals). 
Only  fish  BCF  data  were  collected  for 
the  data  base,  which  does  not  contain 
data  for  any  other  species.  The  record 
for  each  chemical  contains  up  to  10 
individual  BCF  measurements,  and  a 
"  single  recommended  value  selected 
from  the  Usted  measurements  which 
was  chosen  following  EPA-approved 
selection  criteria  (Ref.  47).  If  available, 
data  were  also  collected  for  each 
individual  BCF  value  on  fish  species, 
concentration  of  test  substance,  percent 
lipid  in  test  organism,  test  method 
(equiUbrium  or  kinetic),  and  fish  tissue 
on  which  measurements  were  based 
(whole  body,  fillet,  or  edible  tissue).  A 
separate  field  in  each  data  base  record 
contains  the  rationale  for  selection  of 
the  recommended  BCF  value.  Printouts 
of  the  data  base  records  for  each  PBT 
chemical  whose  BCF  data  came  from 
this  data  base  are  included  in  the  record 
for  this  proposed  rule  (Ref.  47). 

5.  Numerical  criteria  for 
bioaccumulation.  EPA  used  a  BAF/BCF 
numerical  criterion  of  1,000  for 
determining  if  a  chemical  is 
bioaccumulative  for  purposes  of  section 
313.  The  initial  basis  for  the 
consideration  of  a  BCF  value  of 
approximately  1 ,000  as  an  indicator  of 
high  bioaccimiulation  potential  is 


linked  to  information  developed  at  a 
meeting  sponsored  by  the  American 
Society  for  Testing  and  Materials  held 
in  1976  which  was  published  in  the 
open  literature  two  years  later  (Ref.  51) 
and  which  was  recently  reaffirmed  (Ref. 
52).  Additional  support  for  the  use  of  a 
numerical  cut  off  of  1 ,000  for 
bioaccumulation  has  developed  over  a 
number  of  years.  In  chemical  reviews 
conducted  imder  TSCA,  EPA  uses  BCF 
values  of  between  100  and  1,000  to 
indicate  a  medium  concern  for  the 
potential  bioaccumulation  of  a  chemical 
and  a  BCF  of  1 ,000  or  more  to  denote 
a  high  concern  (Refs.  53  and  54).  EPA's 
Duluth  Laboratory  (Refs.  55  and  56) 
studied  83  chemicals,  59  of  which  had 
predicted  BCF  values  of  less  than  188 
(log  Kow  less  than  3.5).  Of  the  59 
chemicals,  none  had  predicted  BCF 
values  that  were  high  enough  to  have 
demonstrable  environmental  effects. 
This  indicated  that  bioconcentration 
testing  should  not  be  necessary  for 
chemicals  with  predicted  BCF  values  of 
less  than  188  (Ref.  54).  However,  there 
were  some  chemicals  whose  BCF  values 
were  between  188  and  1,000  (log  Ko*  3.5 
to  4.35)  that  were  found  to 
bioconcentrate  significantly  (Ref.  55). 
Thus  EPA  established  a  BCF  range  of 
equal  to  or  greater  than  100  and  less 
than  1,000  to  indicate  a  medium 
concern  for  bioaccumulation  and  a  BCF 
value  of  greater  than  1,000  for  a  high 
concern.  In  addition,  the  usefulness  of 
the  BCF  cut  off  value  of  1 .000  for  high 
concern  was  affirmed  in  an  EPA- 
sponsored  workshop  (the  Testing 
Triggers  Workshop)  which  was 
conducted  in  1982  (Ref.  57). 
Furthermore,  a  BCF  value  of  1 ,000  has 
been  used  by  many  groups  over  the 
years  to  denote  chemicals  of  high 
concern  for  bioaccumulation  potential, 
especially  with  regard  to  the  need  to 
conduct  long-term  chronic  toxicity 
testing  (Refs.  51,  58,  59,  60.  61,  62,  and 
63). 

As  with  BCF  values,  EPA  believes  that 
it  is  appropriate,  for  section  313 
purposes,  to  use  a  criterion  of  1,000  for 
BAF  values.  Since  BAF  values  include 
consideration  of  additional  routes  of 
exposure  it  is  appropriate  to  use  a 
criterion  that  is  at  least  equal  to  that  set 
for  BCF  values.  Support  for  a  BAF 
criterion  of  1,000  also  comes  from  the 
Final  Water  Quality  Guidance  for  the 
Great  Lakes  System  (60  FR  15366).  hi 
that  document  EPA  stated  that 
bioaccumulation  of  persistent  pollutants 
is  a  serious  environmental  threat  to  the 
Great  Lakes  Basin  Ecosystem  and  that 
chemicals  identified  as  bioaccumulative 
chemicals  of  concern  (BCCs)  (i.e.,  those 
with  BAF  values  greater  than  1,000) 


would  receive  increased  attention  and 
more  stringent  controls.  That  final 
Guidance  designated  as  BCCs  those 
chemicals  with  human  health  BAFs 
greater  than  1,000  that  were  derived 
from  certain  field-measured  BAFs  or 
certain  predicted  BAFs.  That  previous 
designation  of  a  high  level  of  concern 
for  chemicals  with  BAF  values  greater 
than  1,000  provides  further  support  for 
the  use  of  a  BAF/BCF  criterion  of  1,000 
for  determining  whether  a  chemical 
should  be  classified  as  bioacciunulative 
for  purposes  of  section  313. 

As  with  persistence,  a  nimiber  of 
organizations  and  internationally 
negotiated  agreements  have  set 
numerical  criteria  for  bioaccumulation, 
many  of  which  have  been  developed 
through  consensus  processes.  Some 
Canadian  projects,  many  dealing  with 
the  Great  Lakes  basin,  have  used  a  BAF/ 
BCF  criterion  of  5,000  or  1,000  or  even 
500  (Refs.  19,  64,  and  65).  Under  the 
NAFTA-CEC,  final  screening  criteria  are 
under  review  that  use  a  BAF/BCF 
criterion  of  5,000  (Ref.  21)  and  the 
UNECE-LRTAP  Protocol  on  POPs  also 
established  a  BAF/BCF  criterion  of 
5,000  (Ref.  22).  In  negotiation  of  the 
LRTAP  Protocol,  Germany  proposed  a 
BAF/BCF  criterion  of  1,000  (Ref.  22). 
The  Chemical  Manufactures  Association 
(CMA)  in  its  poUcy  for  identifying  PBT 
chemicals  (Ref.  23)  estabUshed  a  BAF/ 
BCF  criterion  of  5,000. 

EPA  requests  comment  on  its  use  of 
the  1,000  BCF/BAF  criterion. 

C.  Technical  Review  of  Persistence  and 
Bioaccumulation  Data  and  Modeling 
Results 

1.  Persistence  and  bioaccumulation 
data.  Table  1  below  presents  the 
bioaccumulation  and  persistence  data 
for  the  PBT  chemicals  being  considered 
in  this  proposed  rule.  More  detailed 
discussions  of  the  sources  of  these  data 
are  provided  in  the  support  documents 
(Refs.  47  and  66)  which  commenters 
should  consult  for  additional 
information. 

EPA's  approach  to  the  collection  of 
persistence  data  was  to  identify 
reasonable  ranges  of  half-lives  for  the 
principal  environmental  media  (air, 
water/sediment,  soil).  By  identifying 
reasonable  ranges  of  half-lives  for  each 
chemical  EPA  was  able  to  consider  the 
available  data  in  determining  whether  a 
chemical's  half-Ufe  in  a  particular 
medium  was  above  or  below  half-life 
criteria  selected  for  persistence  in  that 
medium.  For  example,  if  the  reasonable 
range  of  half-lives  for  a  chemical  in  soil 
were  from  3  to  5  months  then  EPA 
could  conclude  that  the  chemical  would 
exceed  a  2-month  sr-il  half-hfe  criterion. 
In  cases  where  the  ra£.ge  of  half-lives  for 
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a  chemical  bn  icketed  a  particular 
criterion,  EPW  determined  whether  the 
available  data  supported  the  higher  or 
lower  end  of  the  half-hfe  range.  For 
example,  when  considering  a  6-month 
half-Ufe  criteria,  if  a  chemical's  half- 
lives  in  water  Irange  from  5  to  10 
months,  but  tike  higher  value  was  based 
on  a  better  sti|dy,  then  EPA  beUeves  that 
it  is  reasonably  to  conclude  that  the 
chemical's  ha|f-life  is  greater  than  6 
months.  EPA  ^)elieves  that  this  approach 
provided  sufficient  certainty  to 
determine,  foij  purposes  of  section  313, 
whether  the  p)ersistence  of  a  chemical  in 
the  principal  Environmental  media  was 
above  or  beloW  a  particular  criterion. 

As  discussed  in  Unit  VlI.A.l.a.,  EPA 
used  a  two-tiered  approach  in 
considering  the  bioaccumulation  and 
persistence  potential  for  the  chemicals 
in  this  proposal.  For  persistence  the  two 


tiers  are  for  chemicals  that  persist  in  the 
environment  in  either  water,  sediment, 
or  soil  with  a  half-life  of  2  months  or 
greater  but  less  than  6  months  and  for 
chemicals  that  persist  in  any  of  these 
media  with  a  half-hfe  of  6  months  or 
greater.  The  two  tiers  for 
bioaccumulation  are  for  BAFs  and  BCFs 
of  equal  to  or  greater  than  1 ,000  but  less 
than  5,000  and  equal  to  or  greater  than 
5,000.  There  are  several  chemical 
categories  included  in  Table  1  for  which 
the  persistence  and  bioaccumulation 
potential  of  the  members  of  the  category 
vary.  When  considering  the 
bioaccumulation  and  persistence 
potential  of  chemical  categories  EPA 
reviewed  the  individual 
bioaccumulation  and  persistence  data 
for  the  category  members  and 
determined  which  tier  the  entire 
chemical  category  should  be  placed  in. 


Some  chemicals  had  half-life  ranges  that 
bracketed  the  persistence  tiers,  for 
example,  heptachlor  has  a  soil  half-Ufe 
range  of  8  days  to  4  yejirs.  In  cases 
where  the  persistence  data  would 
determine  which,  if  either  tier  a 
chemical  should  be  in,  a  determination 
had  to  be  made  as  to  the  most 
appropriate  persistence  data  to  use.  This 
was  the  case  for  five  of  the  chemicals 
discussed  in  the  following  paragraph. 
For  these  chemicals  EPA  considered  the 
types  of  studies  supporting  the  half- life 
ranges  and  determined  the  most 
appropriate  tier  for  each  chemical.  The 
support  document  (Ref.  67)  contains  a 
more  detailed  description  of  the 
rationale  for  EPA's  decision. 
Commenters  should  consult  the  docket 
for  additional  information. 


Tabte  1  .—Persistence  and  Bioaccumulation  Data 

Chemical  C 

ategory/Chemical  Name 

CASRN 

BCF 

SAP 

Air  Half-life 

Surface 
Water  Half- 
life 

Soil  Half-life 

Dloxin/Oioxtt-Llke  Compounds 

PdychkJhnated  dibenzo-p-ciioxtns 
1 ,2,3,4,6,7,8- h«ptachlofOdit)enzo-pKJioxin 
1 ,2,3,4,7,8-hex8chlorodit)en20-p-dioxin 
1 ,2,3,6,7,8-hex8chlorodtbenzo-p-dioxin 
1 ,2,3,7,8,9-hex8chlofodibenzo-p-dioxin 
1 ,2,3,4,6,7,8,9-octachlorodiben20-pKJioxin 
1 ,2,3,7,8-pentachlorodit)en20-D<Jioxin 
2,3,7.8-tetrachlCfO<liben20-p-aioxin 

35822-46-9 

39227-28-6 

57653-85-7 

19408-74-3 

3268-87-9 

40321-76-4 

1746-01-6 

1,466 

5.176 

3,981 

1,426 

2,239 

10,890 

5,755 

12.2-4.2  hrs 
12.4-2.7  hrs 
12.4-2.7  hrs 
12.4-2.7  hrs 
20.4-4.8  hrs 
14.8-2.0  hrs 
9.6-1 .2  hrs 

-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 
20-1.5  yrs 

PolycNorinatBd  dibenzofurans 
1 ,2,3,4,6, 7,8-h9ptachloro<Jit)en20furan 
1 ,2,3,4,7,8,9-haptachlorodiben20furan 
1 ,2,3,4,7,8-hex»chlorodiben20furan 
1 ,2.3,6,7,8-hex»chlorodiben2ofuran 
1 ,2,3,7,8,9-hex»chlorodibenzofuran 
2,3,4,6,7.8-hex»chlorodibenzofuran 
1 ,2,3,4,6,7,8,9-t)ctachlofOditienzofuran 

1 ,2,3,7,8-pentachlofodiben2ofuran 
2,3,4,7,8-pentachlorodibenzofuran 
2.3,7,8-tetrachl©rodiben20furan 

67562-39-4 
55673-89-7 
70648-26-9 
57117-44-9 
72918-21-9 
60851-34-5 
39001-02-0 

57117-41-6 
57117-314 
51207-31-9 

3,545 

3,545 

3,586 

3,586 

10,300 

3.586 

1,259 

33,750 
42.500 
2.042 

25.04.3  hrs 
25.0-4.3  hrs 
13.3-3  hrs 
13.3-3  hrs 
13.3-3  hrs 
13.3-3  hrs 
29.4-13.7 

hrs 
11.6-1.2  hrs 
11.6-1.2  hrs 
11.5-2.1  hrs 

-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 
-20  yrs 

-20  yrs 
-20  yrs 
-20  yrs 

PMtlcldes 

Akjhn 

309-00-2 

3.715 

10hrs-1  hr 

24  days' 

9  yrs-291 
days 

Chlordane 

57-74-9 

11.050 

>6.000.0002 

5days-l2 
hrs 

239  days 

8-0.4  yrs 

Dk»fol 

115-32-2 

12.303 

8days-19 
hrs 

82days- 
13  hrs 

348-259 
days 

Heptachlor 

76-44-8 

19.953 

10.5hrs-1 
hr 

129.4-23.1 
hrs 

4  yrs-8  days 

Isodrin 

465-73-6 

20.180 

10  hrs-1  hr 

5  yrs-1 80 
days 

Methoxychlor 

72-43-5 

8.128 

12  hrs-1  hr 

15.2-6 
days 

136-81  days 

Pendimethalin 

40487-42-1 

1.944 

21-2  hrs 

1300-54 
days 

Toxaphene 

8001-35-2 

34.050 

16days-19 
hrs 

5  yrs-1  yr 

11-1  yrs 

Trifluralin 

1582-09-8 

5,674 

3.2-0.42  hrs 

36.5^.5 
days' 

394-99  days 
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Table  1  .—Persistence  and  Bioaccumutation  Data— Continued 


Chemical  Category/Chemical  Name 

CASRN 

BCF 

BAF 

Air  Half-life 

Surface 
Water  Half- 
life 

Soil  Half-IHe 

Polycycllc  Aromatic  Compounds 

Benzo(a)pyrene 

50-32-8 

912 

2.4  hrs 

17.3-6.4 
yrs 

14.6  yr9-151 
days 

Benzo(b)fliJoranthene 

205-99-2 

5.631 

1.4days-3.4 
hrs 

^100  days 

14.2  yrs-87 
days 

Benzo(r,s,t)pentaphene 

189-55-9 

26,280 

13hr9-1  hr 

371-232 
days 

Benzo(a)an»hracene 

56-55-3 

800 

13  hrs-1  hr 

3-1^  yrs 

2.0  yr&-240 
days 

7,12-Dimethylben2(a)anthracene 

57-97-6 

5.834 

4-0.4  hrs 

6  yrs-1  yr 

28-20  days 

Dibenzo(a,h)anthracene 

53-70-3 

31.440 

13hrs-1  hr 

>1 00  days 

2  yrs-240 
days 

3-Methylcholanthrene 

56-49-5 

17.510 

3-0.3  hrs 

3.8-1 .7  yrs 

7H-Dibenzo(c.g)cart>a2ole 

194-59-2 

16,900 

23-2  hrs 

>l  60  days 

Benzo(k)fluoranthene 

207-08-9 

10,090 

12hr»-1  hr 

11yre-139 

Benzo(j)fliioranthene 

205-82-3 

10,090 

12hrs-1  hr 

10.5  yrs 

Dibenzo(a,e)pyrene 

192-65-4 

6.875 

13hrs-1  hr 

371-232 
days 

Dibenzo(a,h)pyrene 

189-64-4 

26,280 

13hrs-1  hr 

371-232 
days 

lndeno(1 ,2,3KXl)pyrene 

193-39-5 

28.620 

7.6-0.34  hrs 

730-58  days 

Dibenz(a,h)acridine 

226-36-8 

3.500 

13  hrs-l  hr 

>1 60  days 

Dibenz(a,j)acridine 

224-42-0 

18.470 

23-2  hrs 

.. 1 

>1 60  days 

Benzo(g,h,i)perylene 

191-24-2 

25.420 

10.0-0.31 
hrs 

2100  days 

1.8  yrs-1 73 
days 

Oibenzo(a,e)flijoranthene 

5385-75-1 

26.280 

10hrs-1  hr 

371-232 
days' 

5-Methylchrysene 

3697-24-3 

9,388 

5-0.5  hrs 

3.8  yrs-79 
days* 

2.7  yrs-255 
days* 

Dlbenzo(a,l)pyrene 

191-30^) 

6,875 

13hrs-1  hr 

371-232 
days 

Benzo(a)phenanthrene 

218-01-9 

800 

13  hrs-1  hr 

3.8  yrs-79 
days 

2.7  yrs-255 
days 

1-Nitropyrene 

5522-43-0 

908 

4  days-10 
hrs 

44yrs-16 
yrs 

Benzo(j.l<)fluorene  (fluoranthene) 

206-44-0 

5.100 

20-2  hrs 

13yrs-1l0 
days 

Metals/Metal  Compounds 
Cobalt*  and  Cobalt  Compounds 

7440-48-4 

1-2.000.000 

see  footnote 
5 

see  foot- 
note 5 

see  footnote 
5 

Mercury*  and  Mercury  compounds 

7439-97-6 

7,000-36.000 

see  footnote 
5 

see  foot- 
note 5 

see  footnote 
5 

Vanadiunr>s  and  Vanadium  compounds 

7440-62-2 

100.000- 
1.000,000 

see  footriote 
5 

see  foot- 
notes 

see  footnote 
5 

Polychloiinated  Biphenyl  (PCBs) 

1336-36-3 

>200.0002» 

2,3.3',4.4',5.5'-heptachlorobiphenyl 

39635-31-9 

4.922 

191-19  days 

>56days 

>5-3.92  yrs 

2.3,3',4,4',5-hexachlorobiphenyl 

38380-08-4 

37.590 

127-13  days 

>56days 

>5-3.42  yrs 

2,3,3' ,4,4',5'-hexachlorobiphenyl 

69782-90-7 

37.590 

114-11  days 

>56days 

>5-3.42  yrs 

2,3',4,4',5,5'-hexachlorobiphenyl 

52663-72-6 

37.590 

114-11  days 

>56days 

>5-3.42  yrs 
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Table  1 . — Persistence  and  Bioaccumulation  Data— Continued 


Chemical  Category/Chemical  Name 


3,3',4,4',5,5'-hetachlorobiphenyl 


2.3.3',4,4'-pentachlorobiphenyl 


2,3.4,4',5-penta^hlorobiphenyl 


2.3'.4,4',5-penta  jhlorobiphenyl 


2',3.4.4',5-pentachlorobiphenyl 


3.3.4.4'.; 


\- 

,5i)entaei 


hlorobtphenyl 


CASRN 


32774-16-6 


32598-14-4 


74472-37-0 


31508-00-6 


65510-44-3 


57465-28-8 


BCF 


73.840 


196,900 


196.900 


184,300 


BAF 


>1 34,000,0002 


>141, 000.0002 


196.900 


3.3',4,4'-tetrachl*rob«phenyl 


OttMf  Ch«nii4ais 

Hexachlorobenz^ne 


Octachlorostyrerle 


Pentachloroberu  ene 


Tetratxomob^sp^  snol  A 


32598-13-3 


118-74-1 


29082-74-4 


608-93-5 


79-94-7 


196.900 


105,900 


29,600-66,000 


33.113 


8.318 


780:1.200: 
3.200 


Air  Half-life 


88-9  days 


80-8  days 


67-7  days 


80-8  days 


50-5  days 


>2.500,0002 


>1 17.000.0002 


>640.0002 


Surface 
Water  Half- 
life 


>56  days 


>56  days 


>56days 


>56days 


Soil  Half-life 


>5-3.42  yrs 


7.25-0.91 
yrs 


7.25-0.91 
yrs 


>56days 


57-6  days 


37-4  days 


1.582-158 
days 


10hrs-1  hr 


460-46  days 


9days-1 
day 


>56days 


>98days 


84-48  days 


7.25-0.91 
yrs 


7.25-0.91 
yrs 


7.25-0.91 
yrs 


4.83-0.91 
yrs 


5.7-2.7  yrs 


5.7-2.7  yrs7 


194  days- 
>22yrs 


44-179  days 


volaJTzaff  ^  *'^*'''*  ^^^  '°^  *^*®^  ^®  suspected  to  include  significant  removal  from  the  medium  by  processes  other  than  degradation  (e.g.. 

^Values  are  for  Piscivorous  Fish. 
iJ^?^^^  ^^  "°'  ^  '°""^  *°^  *'*  chemical,  the  data  for  the  dibenzopyrenes  (192-65-4;  189-64-0;  191-30-0).  which  are  structural  ana- 

«Since  data  could  not  be  found  for  this  chemical,  the  data  for  benzo(a)phenanthrene  (218-01-9),  a  stmctural  analogue  was  used 
fj  r^ri^!?t!^.T'^£'°"Kf°'®"^'^i^'  5*  P^'!",*  "^'^'^  is  assumed  to  be  equivalent  to  the  associated  metal  compouiSs  since  in  the  environment 
"IlS  v"^S  rrp^y.Sf^TSoS'nlt^PCB''^""'-  ^"^  "'"'^  ^^  "°*  *^*"'^^  '"  ^  «"^^°"'^"»  "^'^  P«^'«»  '°"9«^  ^'^  ^  '™>"*^«- 
(6o|!-'S-5)'v2af  1^'^  ^  '°"™^ '°'  *^'*  chemical,  the  data  for  the  structural  analogues  hexachlorobenzene  (118-74-1)  and  pentachlorobenzene 

Benzo(jJc)fluctene  (fluoranthene)  has 
a  soil  half-life  riige  of  110  days  to  13 
years,  however  Ijhe  13-year  value  is 
based  on  the  resblts  of  a  field  study  and 
thus  fluorantheiie  was  determined  to 
persist  in  soil  for  greater  than  6  months. 
As  mentioned  above,  heptachlor  has  a 
soil  half-life  range  of  8  days  to  4  years, 
however  the  4-year  value  is  based  on 
the  results  of  a  Held  study  and  thus 
heptachlor  was  ^Iso  determined  to 
persist  for  greatar  than  6  months  in  soil. 
Tetrabromobisplienol  A  has  a  surface 
water  half-life  rapge  of  48  to  84  days 
and  a  soil  half-h^e  range  of  44  to  179 
days.  Based  on  a|  review  of  the  grab 
sample  studies,  it  was  determined  that 
tetrabromobisphenol  A  should  have  a 
half- life  in  watec  and  soil  of  greater  than 
2  months  but  lesp  than  6  months. 
Trifluralin  has  a  [soil  half-life  range  of  99 
to  394  days,  basad  on  a  review  of  the 
field  studies  for  trifluralin  it  was 
determined  that  t  should  have  a  soil 
half-life  of  greatdr  than  2  months  but 
less  than  6  months. 


For  a  significant  number  of  substances 
in  several  congeneric  series 
(polychlorinated  dioxins;  furans;  PACs), 
half-lives  were  derived  by  extrapolation 
from  data  for  other  substances  in  the 
series.  This  approach  is  generally 
considered  acceptable  if  appropriate 
allowance  is  made  for  minor  differences 
in  molecular  structure.  No  measured 
half-life  data  for  soil  or  water  that  met 
the  standards  for  data  acceptability 
could  be  located  for  octachlorostyrene 
(CAS  No.  29082-74-4).  Therefore.  EPA 
used  half-lives  for  the  structural  analogs 
pentachlorobenzene  (CAS  No.  608-93- 
5)  and  hexachlorobenzene  (CAS  No. 
118-74-1)  for  estimating  half-lives  for 
octachlorostyrene. 

For  the  dioxin  and  dioxin-like 
compounds  category  the  half-lives  in 
soil  for  all  members  is  clearly  greater 
than  6  months.  For  bioaccumulation  the 
members  of  this  category  have  BCF 
values  that  range  from  a  low  of  1.259  to 
a  high  of  42,500  with  6  chemicals  over 
5,000  and  with  6  chemicals  between 
3,500  and  5.000.  Based  on  this  data  EPA 


believes  that,  as  a  category,  the  dioxin 
and  dioxin-like  compotuids  should  be 
considered  to  have  a  BCF  value  greater 
than  5,000  since  most  of  the  members 
are  close  to  or  well  above  5,000. 
However,  as  discussed  in  Unit  Vn.A.2., 
a  special  reporting  threshold  is  required 
for  this  category,  and  therefore  the  BCF 
value  for  the  category  was  not  a  major 
factor  in  selecting  the  proposed 
reporting  threshold. 

For  the  members  of  the  polycyclic 
aromatic  compounds  (PACs)  category, 
all  but  a  few  had  soil  or  surface  water 
half-lives  well  in  excess  of  6  months. 
The  BCF  values  for  the  category  ranged 
from  a  low  of  800  to  a  high  of  31,440 
with  15  of  the  20  category  members 
having  BCF  values  greater  than  5.000. 
Based  on  this  data  EPA  believes  that,  as 
a  category,  the  polycyclic  aromatic 
compounds  should  be  considered  to 
have  a  BCF  value  greater  than  5.000.  As 
an  alternative,  the  category  could  be 
separated  into  two  categories  with 
appropriate  reporting  thresholds  for 
each  category.  However,  this  would 
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tend  to  be  more  burdensome  since  some 
facilities  might  have  to  file  two  reports 
and  because  it  would  require  further 
speciation  of  the  members  of  the 
category. 

EPA  requests  comment  on  this 
alternative  proposal  to  create  two  PACs 
categories. 

The  section  313  listing  for  PCBs  is  not 
a  category  listing  but  its  CAS  niunber 
covers  all  PCBs  making  it  the  equivalent 
of  a  category  of  chemicals.  For  the  PCBs 
in  Table  1  and  for  additional  PCBs  listed 
in  the  support  document  (Ref.  66),  the 
soil  half-lives  are  greater  than  6  months, 
the  reported  BAF  values  are  well  above 
5,000  (Table  1  and  Ref.  47),  and,  with 
one  exception,  the  BCF  values  for  those 
PCBs  in  Table  1  are  above  5,000.  For  the 
one  exception,  2,3,3',4,4',5,5'- 
heptachlorobiphenyl,  the  estimated  BCF 
is  4,922  which,  considering  the  deta.for 
the  other  PCBs,  EPA  believes  is 
sufficiently  close  to  5,000  for  this 
chemical  to  be  considered  to  have  a  BCF 
of  5,000.  Based  on  the  available  data 
EPA  beUeves  that  all  members  covered 
by  the  section  313  PCBs  listing  should 
be  considered  to  have  soil  half-lives 
greater  than  6  months  and  BAF/BCF 
values  greater  than  5,000. 

For  metals  and  metal  compounds, 
although  a  metal  or  metal  compoimd 
can  be  converted  to  another  metal 
compound,  the  metal  is  not  destroyed  in 
the  environment.  Thus,  metals 
obviously  persist  for  greater  than  6 
months.  As  for  bioacctunulation 
potential,  the  BCF  values  are  reported  as 
ranges  of  values  with  extremely  high 
values  at  the  upper  end  of  the  range.  For 
purposes  of  section  313  reporting,  EPA 
considered  mercury  and  merciuy 
compounds  to  have  BCF  values  greater 
than  5,000.  During  the  inter-agency 
review  process,  some  reviewers  raised 
questions  about  the  adequacy  of  the 
studies  that  were  used  to  make  the  BCF 
determination  for  cobalt  and  cobalt 
compoimds.  EPA  specifically  requests 
comment  on  the  adequacy  of  these 
studies  for  determining 
bioacciunulation  potential  for  cobalt 
and  cobalt  compoimds.  At  this  time 
cobalt  and  cobalt  compounds  do  not 
appear  on  the  proposed  regulatory  text 
list  of  PBT  chemicals  with  lowered 
reporting  thresholds.  However, 
depending  on  comments  received,  EPA 
may  add  cobalt  and  cobalt  compounds 
to  that  list  in  the  final  rule.  As  discussed 
in  Unit  IV.C.7.  of  this  preamble,  EPA  is 
also  requesting  comment  on  the 
sufficiency  of  the  bioaccujnulation  data 
for  vanadium  and  vanadimn 
compounds. 

EPA  requests  comment  on  its 
evaluation  of  persistence  and 


bioaccumulation  for  each  of  the 
chemicals  included  in  this  rulemaking. 

2.  Epoxidation  of  certain  pesticides. 
Epoxidation  is  one  of  the  major 
mechanisms  of  microbial  metabolism  of 
the  cyclodiene  pesticides  including 
aldrin,  heptachlor,  and  isodrin  (Ref.  68). 
Aldrin  is  epoxidized  to  dieldrin  (Ref. 
69);  isodrin  is  epoxidized  to  endrin;  and 
heptachlor  is  converted  to  heptachlor 
epoxide  (Ref.  70).  These  transformations 
are  common  and  have  been  reported  to 
occur  in  microbes,  crustaceans,  insects, 
fish,  mammals,  and  birds  (Refs.  71,  72, 
73  and  74).  Epoxides  of  heptachlor  and 
aldrin  are  both  insecticidal,  and  thus 
their  biological  activity  is  prolonged  in 
soil. 

The  persistence  and  bioaccumulation 
data  for  the  epoxides  endrin,  dieldrin, 
and  heptachlor  epoxide  are  included  in 
the  support  documents  for  persistence 
and  bioaccumulation  (Refs.  47  and  66). 
The  persistence  and  bioaccimiulation 
data  for  endrin  include  3  to  7  hours  in 
air,  greater  than  112  days  in  surface 
water,  and  333  to  4,300  days  in  soil  with 
a  BCF  value  of  4,591.  The  persistence 
and  bioaccumulation  data  for  dieldrin 
include  3  to  30  days  in  air,  greater  than 
56  days  in  surface  water,  and  1 75  to 
1,080  days  in  soil  with  a  BCF  value  of 
4,467.  The  persistence  and 
bioacciunulation  data  for  heptachlor 
epoxide  include  6  to  60  hours  in  air  and 
33  to  522  days  in  soil  with  a  BCF  value 
of  14,454.  Thus  all  of  these  compounds 
persist  in  at  least  one  mediiun  and  are 
highly  bioaccumulative.  Regarding  the 
toxicity  of  these  epoxides,  EPA's 
Integrated  Risk  Information  System 
(IRIS)  indicates  that  dieldrin  and 
heptachlor  epoxide  have  been  classified 
by  EPA  as  Group  B2  carcinogens  (i.e., 
Ihey  are  probable  hvunan  carcinogens) 
and  that  endrin  caused  convulsions  and 
liver  toxicity  in  a  2-year  feeding  study 
in  dogs  (Ref.  75). 

The  epoxidation  of  the  parent 
compounds  aldrin,  heptachlor,  and 
isodrin  is  important  in  light  of  the  fact 
that  the  epoxides  produced  are 
persistent,  bioaccumulative,  and  toxic. 
Therefore,  in  the  medium  that  the 
epoxide  is  formed  the  parent 
compoimds  are  being  transformed  into 
another  toxic  chemical.  This  means  that 
the  half-lives  of  the  parent  compounds 
in  the  epoxidizing  medium  may 
underestimate  the  concern  for  the 
parent  compounds  since  they  are 
converted  to  another  toxic  chemical  that 
also  persists  and  bioaccumulates.  This 
could  be  characterized  as  extending  the 
persistence  of  a  toxic  chemical  in  that 
media.  Often  these  compounds  are 
considered  together  and  listed  as  aldrin/ 
dieldrin,  isodrin/endrin,  and 
heptachlor/heptachlor  epoxide. 


The  rates  of  transformation  from  the 
parent  chemical  to  the  epoxide  have  not 
been  well-characterized  in  all  relevant 
media.  However,  it  is  important  to 
consider  that  transformation  of  these 
parent  compounds  to  their  epoxides, 
regardless  of  the  rate,  results  in  the 
formation  of  products  that  are  of 
concern  for  their  persistence, 
bioaccumulation  potential,  and  toxicity. 

3.  Multimedia  modeling  results.  The 
results  of  the  modified  version  of  the 
EQC  multimedia  modeling  runs  were 
presented  as  "total  persistence  half- 
lives"  (Ref.  76).  The  EQC  model  defines 
"overall  persistence"  or  "residence 
time"  as  the  ratio  of  the  amount  of 
chemical  present  in  the  evaluative 
environment  at  steady  state  to  the  total 
rate  of  loss.  Total  persistence  is  also 
expressed  as  the  reciprocal  of  the  total 
removal  rate  constant.  The  total 
persistence  half-lives  are  calculated  by 
multiplying  the  overall  persistence  by  In 
2. 

The  use  of  the  medium  (i.e.,  the 
midpoint  of  the  half-life  range)  and  high 
half-life  values  for  each  medium 
resulted  in  overall  persistence  half-Uves 
of  greater  than  2  months  for  all 
chemicals  in  Table  1  of  this  unit  except 
7 ,1 2-dimethylbenz(a)anthracene. 
heptachlor,  methoxychlor,  and 
trifluralin. 

7,12-Dimethylbenz(a)aiithracene  was 
modeled  using  half-life  ranges  of  24 
minutes  to  4  hours  for  air,  1  to  6  years 
for  water  and  sediment,  and  20  to  28 
days  for  soil.  The  results  of  the  modified 
EQC  model  suggest  that  at  steady  state, 
sufficient  quantities  of  this  chemical 
will  volatiUze  to  the  atmosphere  and 
undergo  hydroxy  radical  oxidation,  and 
partition  to  soils  with  subsequent 
biodegradation  that  the  overall 
enviromnental  i>ersistence  will  be  1 
month. 

Half-life  ranges  used  for  heptachlor 
were  1  to  10.5  hours  for  air,  23  hours  to 
5  days  for  water,  and  8  days  to  4  years 
for  soil  and  sediment.  Half-Ufe  ranges 
used  for  methoxychlor  were  1  to  12 
hours  for  air,  5  to  15.2  days  for  water 
and  sediment,  and  81  to  136  days  for 
soil.  Trifluralin  was  modeled  using  half- 
life  ranges  of  25  minutes  to  3.2  hours  for 
air,  and  99  to  394  days  for  water,  soil, 
and  sediment.  The  modified  EQC  model 
predicts  that  at  steady  state,  sufficient 
quantities  of  these  chemicals  will 
volatilize  to  the  atmosphere  and 
undergo  hydroxy  radical  oxidation  that 
the  overall  environmental  persistence 
will  be  0.03  months  for  heptachlor,  0.7 
months  for  methoxychlor,  and  0.6 
months  for  trifluralin. 

It  should  be  noted  chat  all  of  these 
compounds  are  expecied  to  enter  the 
atmosphere  associated  with  particulate 
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matter  or  in  particulate  form.  The 
method  used  for  the  estimation  of 
hydroxy  radical  oxidation  half-lives  is 
applicable  to  ciiemicals  in  the  vapor 
phase.  Rates  of  oxidation  for  chemicals 
in  particulate  fbrm  or  associated  with 
particulate  matter  may  be 
overestimated.jbut  the  extent  is 
unknown  and  jhus  there  is  some 
question  as  to  <he  acciu^cy  of  the  data 
used  in  the  modeling.  Also,  since 
sediment  half-lives  were  not  available 
for  these  chemicals,  the  sediment  half- 
lives  used  in  thie  modeling  were  that 
same  as  the  surface  water  half-lives. 
Since  sedimen(balf-hves  are  usually 
longer  than  surJFace  water  half-Uves  this 
may  result  in  all  underestimation  of  the 
"total  persistence  half-lives"  generated 
by  the  modified  EQC  model.  In  fact, 
when  modeled  using  sediment  half-lives 
four  times  that  of  the  surface  water  half- 
lives,  the  "totalj  persistence  half-lives' 
for  these  chemi|cals  did  increase  (Ref. 
76).  For  heptachlor  there  is  also  the 
issue  of  the  epqxidation  to  heptachlor 
epoxide  and  haw  that  transformation 
affects  the  overall  persistence  of 
heptachlor/heptachlor  epoxide.  Also, 
since  7,12-dimathylbenz(a)anthracene  is 
a  member  of  thf  polycyclic  aromatic 
compounds  category  EPA  believes  that 
it  would  be  best  not  to  separate  it  out 
from  the  other  20  carcinogenic  members 
of  the  category. 

As  stated  in  section  A. 5.  of  this  unit, 
EPA  intends  to  only  use  multimedia 
modeling  resuItB  to  override  the 
medium-specifip  persistence  data  if  all 
model  inputs  aite  judged  to  be  acciu-ate. 
Because  of  the  uncertainties  associated 
with  the  air  halj-lives  for  these 
chemicals  and  the  lack  of  data  on 
sediment  half-lS/es,  which  could  affect 
the  modified  EQC  modeling  results. 
EPA  does  not  bdlieve  that  the  modeling 
results  should  hp  used  to  override  the 
medium-specific  persistence  data  for 
these  chemicals! 

EPA  requests  comments  on  how  the 
results  of  the  modified  EQC  multimedia 
modeling  for  tb^se  chemicals  should 
affect  their  status  as  PBT  chemicals  for 
purposes  of  EPCJRA  section  313. 

VI.  Modificatioiis  to  Proposed  Dioxin 
and  Dioxin-Lik^  Compounds  Category 

In  response  toj  a  petition  from 
Communities  F(ir  A  Better  Environment, 
EPA  issued  a  pr()posed  rule  (62  FR 
24887)  to  add  a  ^tegory  of  dioxin  and 
dioxin-hke  compounds  to  the  EPCRA 
section  313  list  ^f  toxic  chemicals.  As 
part  of  that  action,  EPA  proposed  to 
move  11  co-planar  PCBs  from  their 
listing  under  CAS  number  1336-36-3  to 
a  dioxin  and  diopdn-like  compounds 
category.  To  accomplish  this,  EPA 
"  1  a  quaUfier  to  the 


proposed  to  add 


current  PCB  listing  so  that  it  would  read 
"polychlorinated  biphenyls  (PCBs) 
(excluding  those  PCBs  hsted  under  the 
dioxin  and  dioxin-like  compounds 
category)"  and  to  list  each  of  the  11 
PCBs  by  name  and  CAS  number  in  the 
proposed  dioxin  and  dioxin-like 
compounds  category.  As  discussed  in 
Unit  V.C.  of  this  preamble,  EPA  has 
determined  that  all  PCBs  persist  and 
bioaccumulate.  Since  PCBs  persist  and 
bioaccumulate,  EPA  believes  that  they 
should  be  subject  to  lower  reporting 
thresholds,  and  thus  there  is  no  need  to 
move  the  11  co-planar  PCBs  to  the 
proposed  dioxin  and  dioxin-like 
compounds  category.  Therefore,  EPA 
has  decided  to  withdraw  its  proposal  to 
modify  the  current  fisting  for  PCBs  and 
instead  proposes  to  lower  the  reporting 
thresholds  for  the  current  PCB  listing 
which  covers  all  PCBs.  EPA  believes 
that,  since  all  PCBs  persist  and 
bioaccumulate,  it  is  appropriate  to  lower 
the  reporting  threshold  for  this  class  of 
chemicals  and  that  this  proposal  is  less 
burdensome  than  requiring  separate 
reporting  on  the  dioxin-like  PCBs  as 
part  of  the  proposed  dioxin  and  dioxin- 
like  compounds  category.  Because  of 
this  change,  the  proposed  dioxin  and 
dioxin-like  compounds  category  would 
include  only  the  7  polychlorinated 
dibenzo-p-dioxins  and  the  10 
polychlorinated  dibenzofurans 
identified  in  the  proposed  rule. 
EPA  requests  comment  on  its 
withdrawal  of  the  proposal  to  modify 
the  current  fisting  for  PCBs  by  adding 
the  qualifier  described  above. 

In  addition  to  the  above  modification 
to  the  dioxin  and  dioxin-like 
compounds  category,  EPA  is  proposing 
to  add  an  activity  quafifier  to  the 
category  that  limits  reporting  to 
facilities  that  manufacture  these 
chemicals.  These  dioxin  and  dioxin-like 
compounds  are  ubiquitous  in  the 
environment  and  thus  imder  the  very 
low  reporting  thresholds  necessary  to 
get  reports  from  any  sources  (see 
discussion  in  Unit  VII.  A.2.  of  this 
preamble),  facilities  that  process  raw 
materials  would  be  required  to  report 
simply  because  the  raw  material 
contains  background  levels  of  these 
chemicals.  In  order  to  focus  reporting  on 
those  facilities  that  actually  add  to  the 
environmental  loading  of  these 
chemicals,  EPA  is  proposing  to  add  the 
activity  quafifier  "manufacture  only"  to 
the  category.  This  will  mean  that  only 
those  dioxin  and  dioxin-like 
compounds  that  are  manufactured  at  the 
facility,  including  those  coincidentally 
manufactiued,  will  be  the  subject  of 
reporting  under  section  313.  This  will 
not  only  focus  attention  on  activities 
that  add  to  the  loading  of  these 


chemicals  in  the  environment  but  it  also 
significantly  reduces  the  reporting 
burden  for  industry  that  would  result 
without  the  activity  qualifier. 

EPA  requests  comment  on  this 
proposed  qualifier  for  the  dioxin  and 
dioxin-like  compounds  category. 

VII.  Proposed  Changes  to  Reporting 
Requirements  for  PBT  Chemicals 

A.  Changes  to  Reporting  Thresholds 

1.  Selection  of  lower  reporting 
thresholds.  In  selecting  potential  lower 
reporting  thresholds  for  PBT  chemicals, 
EPA  considered  not  only  their 
persistence  and  bioaccumulation  but 
also  the  potential  burden  that  might  be 
imposed  on  the  regulated  community. 
Each  of  these  important  considerations 
is  discussed  below. 

a.  Persistence  and  bioaccumulation. 
Because  all  PBT  chemicals  persist  and 
bioaccumulate  in  the  environment,  they 
have  the  potential  to  pose  human  health 
and  environmental  risks  over  a  longer 
period  of  time.  Thus,  even  small 
amounts  that  enter  the  environment  can 
lead  to  elevated  concentrations  in  the 
environment  and  in  organisms  which 
can  result  in  adverse  effects  on  human 
health  and  the  environment.  The  nature 
of  PBT  chemicals  indicates  that  small 
quantities  of  such  chemicals  are  of 
concern,  which  provides  strong  support 
for  setting  lower  reporting  thresholds 
than  the  current  section  313  thresholds 
of  25,000  and  10,000  pounds.  For 
determining  how  low  reporting 
thresholds  should  be  set  for  these 
chemicals,  EPA  has  adopted  a  two- 
tiered  approach.  This  approach 
recognizes  that  toxic  chemicals  that 
have  very  high  persistence  and 
bioaccumulation  potentials  (e.g., 
chemicals  with  half-fives  of  6  months  or 
more  and  BAF/BCF  values  of  5.000  or 
more),  fike  those  that  have  been  vtridely 
recognized  as  PBT  chemicals,  are  of 
greatest  concern.  EPA  believes  that  for 
toxic  chemicals  that  are  highly 
persistent  and  bioaccumulative,  any 
release  of  the  toxic  chemical  can  result 
in  elevated  concentrations  in  the 
environment  and  organisms  because  of 
their  very  high  persistence  and 
bioaccumulation  potentials.  As  a  result, 
consideration  of  persistence  and 
bioaccumulation  alone  would  lead  EPA 
to  set  a  reporting  threshold  for  the 
subset  of  highly  persistent 
bioaccumulative  chemicals  that 
approaches  zero  in  order  to  provide 
relevant  data  to  conununities.  Thus. 
EPA  believes  that  it  is  appropriate  to  set 
a  low  threshold  for  toxic  chemicals  that 
persist  and  bioaccumulate  and  to  set  a 
lower  threshold  for  toxic  chemical  that 
are  highly  persistent  and 
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bioaccumulative.  EPA  has  made  this 
distinction  between  persistent 
bioaccumulative  chemicals  and  highly 
persistent  bioaccumulative  chemicals  by 
proposing  to  set  lower  reporting 
thresholds  based  on  two  levels  of 
persistence  and  bioaccumulation 
potential.  The  two  levels  are  for  those 
PBT  chemicals  included  in  this  rule  that 

Eersist  in  the  environment  with  a  half- 
fe  of  2  months  or  greater  but  less  than 
6  months  and  that  have  BAF  or  BCF 
values  of  1,000  or  greater  but  less  than 
5.000  (the  2-month  and  1,000  group) 
and  for  those  chemicals  that  persist  in 
the  environment  with  a  half-life  of  6 
months  or  greater  and  that  have  BAF  or 
BCF  values  of  5,000  or  greater  (the  6- 
month  and  5,000  group).  EPA  believes 
that  based  solely  on  the  degree  of 
persistence  and  bioacciunulation  it 
would  be  appropriate  to  set  section  313 
manufacture,  process,  and  otherwise  use 
threshc^ds  to  10  pounds  for  chemicals 
meeting  the  2-  to  6-Hiionth  and  1 ,000  to 
5,000  criteria  and  to  1  pound  for 
chemicals  meeting  both  the  6-month  or 
greater  and  5,000  or  greater  criteria.  One 
exception  to  this  is  the  reporting 
threshold  for  the  dioxin  and  dioxin-like 
compounds  category.  See  Unit  VII.A.3. 
below. 

EPA  believes  that  it  is  appropriate  to 
set  two  thresholds  based  on  the  degree 
of  persistence  and  bioaccumulation  of 
the  chemicals  because  chemicals  with  a 
half-life  of  6  months  or  greater  and  a 
BAF/BCF  of  5,000  or  greater  have  a 
higher  exposure  potential  than 
chemicals  with  a  half-life  of  2  months 
or  greater  and  a  BAF/BCF  of  1.000.  EPA 
believes  that  communities  have  a  greater 
right-to-know  about  chemicals  which 
can  reasonably  be  anticipated  to  be 
present  in  the  community  at  higher 
levels.  This  greater  exposure  potential  is 
illustrated  in  the  examples  below. 

More  of  a  given  quantity  of  a  chemical 
with  a  half-life  of  6  months  vdll  exist  in 
the  environment  1  year  after  release 
than  of  a  given  quantity  of  a  chemical 
with  a  half-life  of  2  months. 
Specifically,  on  January  1,  a  facility 
releases  100  pounds  of  a  chemical  with 
a  half- life  of  6  months.  On  July  1,  SO 
pounds  will  remain  in  the  environment; 
on  December  31,  25  pounds  will  remain 
in  the  environment.  On  January  1,  the 
same  facility  releases  100  pounds  of  a 
chemical  with  a  half-life  of  2  months. 
On  July  1, 12.5  pounds  will  remain  in 
the  environment;  on  December  31, 1.6 
pounds  of  the  chemical  will  remain  in 
the  environment.  The  chemical  writh  the 
half-Ufe  of  6  months  will  result  in  long- 
term  elevated  quantities  of  the  chemical 
in  the  environment.  Further,  releases  of 
persistent  toxic  chemicals  that  occur 
more  frequently  than  once  a  year  can 


rapidly  result  in  large  increases  in  the 
amounts  of  the  chemicals  present  at  any 
one  time  in  the  environment  because 
the  environment  does  not  have 
sufficient  time  to  remove  these 
chemicals  through  degradation.  This 
example  is  somewhat  oversimplified 
because  a  chemical's  biodegradation 
rate  is  dependent  on  so  many 
environmental  conditions  and  may 
fluctuate  during  the  year  depending  on 
changes  in  environmental  conditions. 
However,  all  conditions  being  equal,  the 
chemical  with  the  longer  half-life  will 
be  present  in  the  environment  for  a 
longer  period  of  time. 

Tne  mcreased  exposure  potential  also 
applies  to  chemicals  with  different 
BCFs.  The  identical  amount  of  two 
different  chemicals,  chemical  A  with  a 
BCF  of  1,000  to  fish  and  chemical  B 
with  a  fish  BCF  of  5,000  will  result  in 
different  exposures  to  fish  that  consume 
other  organisms  lower  in  the  food  chain, 
that  have  also  been  exposed  to  these 
chemicals.  For  example,  organisms  that 
consume  the  fish  exposed  to  chemical  B 
will  usually  be  exposed  to  greater 
quantities  of  the  chemical  than 
organisms  that  consume  the  fish  that 
was  exposed  to  chemical  A,  assimfiing 
identical  feeding  rates  and  other 
conditions.  Due  to  concerns  for  its 
higher  accumulation  potential,  a  lower 
threshold  will  be  set  for  Chemical  B. 

b.  Consideration  of  burden  in 
threshold  selection.  As  discussed  above, 
in  determining  the  appropriate  reporting 
thresholds  to  propose  for  PBT 
chemicals,  EPA  started  writh  the  premise 
that  low  or  very  low  reporting 
thresholds  may  be  appropriate  for  this 
class  of  chemicals  based  on  their 
persistence  and  bioaccumulation 
potentials  only.  EPA  then  considered 
the  burden  that  would  be  imposed  by 
four  sets  of  reporting  thresholds.  The 
thresholds  considered  were:  (1)  the  1 
and  10  poimd  thresholds  discussed 
above;  (2)  10  pounds  for  chemicals  in 
the  6-month  and  5,000  group  with  100 
poimds  for  chemicals  in  the  2-month 
and  1.000  group;  (3)  100  pounds  for 
chemicals  in  the  6-month  and  5,000 
group  with  1 ,000  pounds  for  chemicals 
in  the  2-month  and  1,000  group;  and  (4) 
1,000  pounds  for  both  groups  of 
chemicals.  For  each  set  of  thresholds 
EPA  estimated  the  number  of  facilities 
that  might  be  required  to  report  for  the 
various  PBT  chemicals  (see  Table  4  in 
Unit  X.E.4.  of  this  preamble).  Based  on 
the  potential  burdens,  EPA  believes  it  is 
appropriate  to  lower  the  reporting 
thresholds  to  a  level  that  would  capture 
significantly  more  information  about 
PBT  chemicals  than  current  thresholds 
but  that  would  not  be  unduly 
burdensome  on  industry.  Therefore, 


EPA  is  proposing  to  lower  the 
manufacture,  process,  and  otherwise  use 
thresholds  to  100  pounds  for  toxic 
chemicals  meeting  the  2-  to  &-month 
and  1,000  to  5,000  criteria  and  to  10 
pounds  for  toxic  chemicals  meeting  the 
6-month  or  greater  and  5 ,000  or  greater 
criteria. 

EPA  requests  comment  on  its 
consideration  of  industry  burden  in 
establishing  lower  reporting  thresholds, 
including  the  extent  to  which  burden 
should  be  considered  in  EPA's  decision. 
EPA  requests  comment  on  whether  the 
Agency  should  lower  the  reporting 
thresholds  to  1  pound  for  the  6-^nonth 
and  5,000  group  and  10  pounds  for  the 
2-month  and  1 ,000  group  rather  than 
the  10  and  100  pound  reporting 
thresholds  proposed  in  this  docimient. 
EPA  requests  comment  on  whether 
there  are  any  policy  reasons  for 
selecting  the  1  and  10  pound  reporting 
thresholds  rather  than  the  10  and  100 
pound  reporting  thresholds.  Such  policy 
reasons  could  include  the  fact  that  the 
10  pound  reporting  threshold  for  the 
chemicals  in  the  6-month  and  5.000 
group,  i.e.,  the  chemicals  that  are  highly 
persistent  and  bioaccimiulative,  may  not 
captiue  all  releases  that  are  of  concern 
to  local  communities.  Alternatively, 
EPA  also  seeks  comment  on  reasons  for 
selecting  reporting  thresholds  of  100 
pounds  and  1,000  pounds. 

For  purposes  of  this  rulemaking  the 
Agency  has  focused  on  persistence  and 
bioaccumulation  as  a  basis  for  setting 
lower  reporting  thresholds.  EPA 
believes  it  has  discretion  to  use  other 
factors  as  part  of  its  basis  for  modifying 
the  reporting  thresholds.  For  example, 
EPA  could  consider  biomagnification, 
relative  toxicity,  persistence  only  or 
bioaccumulation  only.  EPA  requests 
comment  on  these  factors  and  on  other 
factors  that  the  Agency  could  consider 
in  selecting  reporting  thresholds  in  the 
future. 

c.  Relationship  of  TJU  reporting 
thresholds  to  other  statutory  thresholds. 
For  purposes  of  establishing  EPCRA 
section  313  reporting  thresholds, 
Congress  has  expressed  a  clear  intent  to 
obtain  reporting  on  a  substantial 
majority  of  total  releases  of  the  chemical 
at  all  facilities  subject  to  the 
requirements  of  the  section,  and  to 
assure  that  this  information  is  reported 
to  EPA  and  the  states  and  provided  to 
the  user  community.  In  this  action,  by 
proposing  to  lower  the  reporting 
thresholds  for  certain  persistent  and 
bioaccumulative  chemicals  listed  on 
EPCRA  section  313,  EPA  is  working  to 
assure  that  communities  are  provided 
with  data  on  these  toxic  chemicals, 
which  are  fi^quently  manufactured, 
processed,  or  otherwise  used  in 
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quantities  well  below  the  existing 
rep>orting  thresholds  of  25,000  pounds 
and  10,000  pounds  and  consequently 
are  not  reported  to  EPA  and  the  states. 
In  choosing  the  proposed  EPCRA 
section  313  thresholds  for  these  PBT 
chemicals  EPA  tpok  into  consideration 
a  niunber  of  factors  including  small 
business  impacts,  overall  reporting 
burden,  and  report  generation  in 
addition  to  utility  of  the  information.  It 
has  been  EPA's  ^al.  under  the  EPCRA 
section  313  program,  to  maintain  a 
balance  between  community  right-to- 
know  and  overall  reporting  burden  for 
the  affected  industry. 

EPCRA  sectioQ  313  provides  one  of 
several  authorities  through  which  EPA 
collects  data.  Each  of  these  authorities 
has  different  criteria  and  different 
purposes.  Many  ^  aimed  at  supporting 
environmental  d^isionmaking  and 
standard  setting  With  community 
involvement  in  these  processes.  The 
thresholds  established  under  EPCRA 
section  313  are  qesigned  to  meet  the 
statutory  requirements  of  the  Act  as  well 
as  the  overarching  goal  of  informing  the 
public  about  chemical  releases  and 
other  waste  manigement  practices  in 
their  communitif  s.  Other  EPA  statutes 
such  as  the  Clean  Water  Act  (CWA),  the 
Clean  Air  Act  (CAA),  and  Resource 
Conservation  and  Recovery  Act  (RCRA) 
also  have  information  collection 
provisions,  whode  criteria,  coverage, 
scope  and  purpose  may  be  different 
from  that  of  EPCRA  section  313.  The 
thresholds  propolsed  here,  for  purposes 
of  EPCRA  sectiod  313,  should  not  be 
construed  to  lim^  or  expand  the  data 
collection  goals  Or  authorities  of  other 
EPA  programs,    j 

For  example,  t^»e  Office  of  Air  and 
Radiation  (OAR)  tmay  require  any  sector 
to  provide  data  as  necessary  to  support 
the  further  implementation  of  the  CAA. 
Under  section  lift  (a)  of  the  CAA,  the 
Administrator  of  [EPA  has  the  authority 
to  write  letters  requesting  and  requiring 
the  submission  of  data  from  CAA 
covered  sources.  A  CAA  data  collection, 
may  in  part,  be  focused  on  the  need  to 
address  question^  about  a  specific 
industry  sector  of  a  particular  type  of 
emission.  In  such  an  instance,  EPA  may 
decide  to  base  itsi  information  request  on 
different  faciUty  iizes,  thresholds  of 
release,  or  biudeii  of  reporting.  EPA  has 
submitted  an  Information  Collection 
Request  to  the  O^ce  of  Management 
and  Budget  for  a^  information 
collection  effort  Under  Section  114  of 
the  CAA  that  woiild  require  all  coal 
fired  power  plants  over  25  MW  to 
submit  to  EPA  th^  results  of  analyses 
(coal  sampling  ai^d  for  a  representative 
sample  of  plants  stack  testing).  This 
would  allow  a  calculation  of  facility- 


specific  mercury  emissions  for  each  coal 
fired  plant.  Unlike  this  proposed  rule, 
the  information  collection  effort  under 
the  CAA  would  require  that  analysis  be 
performed  that  power  plant  operators 
may  not  be  currently  performing  and 
thus  would  allow  emissions  estimates 
that  may  be  more  precise  than  those  that 
would  otherwise  be  provided  under  this 
proposed  rule. 

2.  Special  reporting  threshold  for 
dioxin  and  dioxin-like  compounds. 
Based  on  the  persistence  and 
bioaccumulation  data  for  the  category  of 
dioxin  and  dioxin-like  compounds  that 
EPA  has  proposed  for  addition  to 
section  313,  they  would  ordinarily  be 
included  in  the  6-month  and  5,000 
group.  However,  this  category  of 
chemicals  poses  unique  problems  with 
regard  to  setting  section  313  reporting 
thresholds.  These  chemicals  are 
generally  produced  in  extremely  small 
amounts  compared  to  other  section  313 
chemicals.  Thus,  in  order  to  capture  any 
release  data  at  all,  a  much  lower 
reporting  threshold  than  those  proposed 
above  is  required.  EPA  has  received 
numerous  comments  suggesting  that  the 
reporting  threshold  for  this  category  be 
set  at  zero.  However,  EPA  does  not 
believe  that  a  zero  threshold  would  be 
practical.  Attempting  to  require 
facilities  to  determine  if  they 
manufacture,  process,  or  otherwise  use 
any  amount  whatsoever  of  these 
chemicals  would  be  extremely 
biu'densome  and  perhaps  technically 
impossible.  Without  an  actual 
numerical  reporting  threshold,  many 
facilities  might  report  some  amount  of 
these  chemicals  just  to  make  sure  that 
they  are  in  compliance.  This  could  lead 
to  misleading  and  inaccurate  data  on  the 
actual  sources  of  these  chemicals  as 
well  as  imposing  increased  burden  on 
reporting  facilities.  EPA  believes  that 
rather  than  setting  a  zero  reporting 
threshold  it  would  be  better  to  set  a  very 
low  threshold  that  provides  facilities 
with  a  clear  indicator  of  when  they  are 
required  to  report.  EPA  believes  that  a 
manufacture,  process,  or  otherwise  use 
reporting  threshold  of  0.1  gram  for  the 
category  would  capture  the  majority  of 
releases  likely  to  come  from  section  313 
facilities.  Since  the  current  section  313 
reporting  instructions  and  forms  do  not 
require  the  reporting  of  amounts  less 
than  1  pound,  they  would  be  modified 
to  allow  for  the  reporting  of  amounts 
less  than  1  pound.  EPA  intends  to 
develop  reporting  guidance  for 
industries  that  may  fall  within  this 
reporting  category. 

The  guidance  developed  will  be 
consistent  with  the  methods  and 
procedures  that  EPA  has  developed  for 
determining  if  dioxin  and  dioxin-like 


compounds  are  present  in  various 
industrial  processes,  including  Method 
23  (Ref.  77)  developed  for  electric 
utilities.  In  developing  the  reporting 
guidance  for  the  dioxin  and  dioxin-like 
compounds  category  EPA  will  work 
with  interested  parties  to  provide  the 
best  possible  guidance  for  reporting 
facilities. 

EPA  requests  comment  on  whether 
reporting  at  this  level  would  provide 
meaningful  information  to  communities. 

In  addition  to  the  proposed  lower 
reporting  threshold  for  the  dioxin  and 
dioxin-hke  compounds  category,  EPA  is 
considering  an  alternative  way  of 
reporting  release  and  other  waste 
management  data  for  this  category.  The 
toxicity  of  dioxin-like  compounds  is 
often  expressed  in  terms  of  toxicity 
equivalents  or  TEQs.  TEQs  are 
determined  by  summing  the  products  of 
multiplying  concentrations  of 
individual  dioxin-like  compoimds  times 
the  corresponding  toxicity  equivalence 
factor  (TEF)  for  that  compound.  Because 
of  their  common  mechanism  of  action, 
TEFs  have  been  established  for  dioxin- 
like  compounds.  TEFs  represent  order 
of  magnitude  estimates  of  the  relative 
potency  of  dioxin-like  compounds 
compared  to  2,3,7,8-tetrachloro-p-dioxin 
(i.e.,  dioxin),  and  have  been  considered 
by  EPA  and  the  international  scientific 
community  to  be  a  valid  and 
scientifically  sound  approach  for 
assessing  the  likely  health  hazard  of 
dioxin-like  compounds  (Ref.  78).  TEFs 
for  the  dioxin-like  compounds  included 
in  the  proposed  dioxin  and  dioxin-like 
compounds  category  range  from  0.5  to 
0.001.  Reporting  release  and  other  waste 
management  information  as  a  siun  of  all 
of  the  grams  of  the  individual  members 
of  the  dioxin  and  dioxin-like 
compounds  category  would  not  provide 
any  information  to  determine  the  TEQs 
unless  the  distribution  of  the  dioxin  and 
dioxin-like  compounds  were  otherwise 
known  for  any  reported  quantity. 
Without  the  distribution  data  the  public 
would  not  be  able  to  determine  the 
relative  hazard  associated  with  such 
release  and  other  waste  management 
information.  In  addition.  Agency  reports 
concerning  dioxin  and  dioxin-like 
compounds  commonly  describe  dioxin 
emissions  in  terms  of  TEQs.  Therefore, 
as  an  alternative  to  reporting  release  and 
other  waste  management  data  for  the 
dioxin  and  dioxin-like  compounds 
category  as  a  grams-only  sum  of  all 
members,  EPA  is  proposing  to  have  this 
information  reported  in  terms  of  grams 
of  TEQs.  However,  there  are  three 
significant  disadvantages  to  reporting  in 
TEQs.  First,  revisions  in  TEF  factors  for 
individual  dioxin-like  compounds  in 
future  years  would  require  changes  to 
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the  calculations  in  the  reported  release 
and  other  waste  management  quantities, 
thus  making  year  to  year  comparisons 
more  difficult,  unless  the  particular 
dioxin-like  compounds  are  identified. 
Second,  some  facilities  may  not  be  able 
to  report  in  TEQs,  since,  although  they 
may  be  able  to  estimate  a  mass  quantity 
for  the  category  as  a  whole,  they  may 
not  have  enough  information  to  estimate 
the  relative  distribution  of  all  category 
members.  Third,  TEQ  reporting  would 
be  different  from  all  other  TRI  reporting, 
which  is  mass-based,  and  may  cause 
additional  confusion.  However,  if  these 
problems  can  be  resolved  then  reporting 
in  terms  of  TEQs  may  provide  more 


useful  data  to  the  public.  Under  this 
alternative  method  of  reporting  release 
and  other  waste  management 
information,  reporting  thresholds  would 
still  be  based  on  the  total  absolute 
weight  of  the  members  of  the  dioxin  and 
dioxin-like  compounds  category,  not  on 
the  equivalent  weight  of  TEQs. 

EPA  requests  comments  on  this 
alternative  method  of  reporting  release 
and  waste  management  information  for 
the  dioxin  and  dioxin-like  compounds 
category. 

3.  Proposed  reporting  thresholds  by 
chemical/category.  Table  2  contains  the 
proposed  section  313  reporting 
thresholds  for  each  of  the  PBT 


chemicals  included  in  this  proposed 
rule.  For  purposes  of  section  313 
reporting,  threshold  determinations  for 
chemical  categories  must  be  based  on 
the  total  of  all  toxic  chemicals  in  the 
category  (see  40  CFR  372.25(d)).  For 
example,  a  facility  that  manufactures 
three  members  of  a  toxic  chemical 
category  would  count  the  total  amount 
of  all  three  toxic  chemicals 
manufactured  towards  the 
manufacturing  threshold  for  that 
category.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
one  Form  R  (the  form  for  filing  reports 
under  EPCRA  section  313  and  FFA 
section  6607). 


Table  2.— Reporting  Thresholds  for  EPCRA  Section  313  Listed  PBT  Chemicals 

Chemical  Name  or  Chemical  Category  Name 

CASRN 

Section  313  Reporting  Threshold 
(in  pounds  unless  noted  other- 
wise) 

Aldrin 

309-00-2 

100 

Ben20(g,h.i)perylene 

191-24-2 

10 

Chlordane 

57-74-9 

10 

Dicofd 

115-32-2 

10 

Dioxin  and  dioxirvHke  compounds  category  (manufacture  only) 

NA 

0.1  grams 

Heptachlor 

76-44-8 

10 

Hexachlorobenzene 

118-74-1 

10 

Isodrin 

465-73^ 

10 

Methoxychlor 

72-43-5 

100 

Octachlorostyrene 

29082-74-4 

10 

Pendimethalin 

40487-42-1 

100 

Pentachiorobenzene 

608-93-5 

10 

Polycyclic  aromatic  compounds  category 

NA 

10 

PoJychlorinated  biphenyl  (PCBs) 

1336-36-3 

10 

Tetrabromobisphenol  A 

79-94-7 

100 

Toxaphene 

8001-35-2 

10 

Trifluralin 

1582-09-8 

100 

Mercury 

7439-97-6 

10 

Mercury  compounds 

NA 

10 

B.  Proposed  Changes  to  the  Use  of  the 
de  minimis  Exemption 

As  part  of  the  final  rule  implementing 
the  reporting  provisions  of  EPCRA 
section  313  (53  FR  4500,  February  16, 
1988),  EPA  adopted  a  limited  de 
minimis  exemption  for  listed  toxic 
chemicals  in  mixtures.  The  de  minimis 
exemption  allows  facilities  to  disregard 


certain  concentrations  of  chemicals  in 
mixtures  or  other  trade  name  products 
they  import,  process,  or  otherwise  use 
in  making  threshold  calculations  and 
release  and  other  waste  management 
determinations  for  section  313 
reporting.  This  exemption  does  not 
apply  to  the  manufacture  of  a  toxic 
chemical  imless  the  toxic  chemical  is 


manufactured  as  an  impurity  or  is 
imported. 

EPA  adopted  this  exemption  in 
response  to  comments  requesting  some 
typ>e  of  concentration  limitation  for 
listed  toxic  chemicals  in  mixtures  or 
other  trade  name  products  as  a  burden 
reducing  measure.  Coinmenters 
contended  that  it  would  be  extremely 
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Most  of  these  < 
that  EPA  adopt 
concentration 
the  Occupatior 


burdensome  fof  suppliers,  processors, 
and  other  user^  of  mixtures  or  trade 
name  products  to  have  to  account  for 
quantities  below  a  de  minimis  level. 

jmmenters  requested 

i  a  de  minimis 

imitation  consistent  with 

jal  Safety  and  Health 
Administration!  (OSHA)  Hazard 
Communicatioii  Standard  (HCS) 
requirement.  The  HCS  provides  that  a 
supplier  does  riot  have  to  list  a 
"hazardous  chamical"  component  in  a 
mixture  if  that  ^hemical  comprises  less 
than  1.0%  of  th(e  mixture  or  0.1%  where 
the  chemical  isja  carcinogen  as  defined 
in  29  CFR  191011200(d)(4).  OSHA  chose 
the  1%  and  0.1^  limits  because  the 
Agency  believed  that  they  generally 
appeared  to  be  protective  of  workers 
and  were  considered  reasonable  by  a 
number  of  cominenters. 

EPA  adopted  the  de  minimis 
exemption  phnkarily  as  a  means  of 
reducing  burdep  associated  with  the 
new  (at  the  timi)  EPCRA  section  313 
reporting  requiiements.  The  Agency 
chose  the  HCS  levels  because:  (1)  They 
were  consistent!  with  the  existing  OSJIA 
requirements  for  developing  Material 
Safety  Data  Sheet  (MSDS)  information 
and  with  other  i«quirements  under 
EPCRA  sections  311  and  312;  (2) 
suppliers  of  products  were  familiar  with 
these  levels;  (3)  for  the  first  2  years  of 
reporting,  users!  of  these  mixtures  are 
only  likely  to  bf  able  to  rely  on  the 
product  MSDS  for  information  about  the 
content  and  peijcentage  composition  of 
covered  toxic  c^iemicals  in  these 
products;  and  (4)  EPA  did  not  expect 
that  the  procesang  and  otherwise  use  of 
toxic  chemicals]  at  less  than  the  de 
minimis  concei^tration  in  mixtures 
would,  in  most  Instances,  contribute 
significantly  to  me  threshold 
determinations  lor  releases  of  listed  toxic 
chemicals  from  any  given  facility. 

When  determining  whether  the  de 
minimis  exemption  applies  to  a  listed 
toxic  chemical,  Ihe  facility  must 
consider  only  the  concentration  of  the 
toxic  chemical  in  mixtures  and  trade 
name  products  In  process  streams  in 
which  the  toxicjchemical  is  involved  in 
a  reportable  activity.  If  the  toxic 
chemical  in  a  pfocess  stream  is 
manufactured  ai  an  impurity,  imported, 
processed,  or  otherwise  used  and  is 
below  the  apprc^priate  de  minimis 
concentration  level,  then  the  quantity  of 
the  toxic  chemical  in  that  process 
stream  does  not  j  have  to  be  applied  to 
threshold  detenhinations  nor  included 
in  release  or  other  waste  management 
determinations,  ilf  a  toxic  chemical  in  a 
process  stream  iis  below  the  appropriate 
de  minimis  leva  ,  all  releases  and  other 
waste  management  activities  associated 


with  the  toxic  chemical  in  that  stream 
are  exempt  from  EPCRA  section  313 
reporting.  It  is  possible  to  meet  an 
activity  (e.g.,  processing)  threshold  for  a 
toxic  chemical  on  a  facility-wide  basis, 
but  not  be  required  to  calculate  releases 
or  other  waste  management  quantities 
associated  with  a  particular  process 
because  that  process  involves  only 
mixtures  or  trade  name  products 
containing  the  toxic  chemical  below  the 
de  minimis  level. 

As  stated  above,  the  intent  of  the  de 
minimis  exemption  was  primarily 
burden  reduction.  The  de  minimis 
exemption  was  not  intended  to  be  a 
general  small  quantity  exemption,  but 
rather  an  exemption  based  on  the 
limited  information  likely  to  be  readily 
available  to  facilities  newly  affected  by 
EPCRA  section  313.  EPA  did  not  expect 
in  1988  that  "the  processing  and 
[otherwise]  use  of  mixtures  containing 
less  than  the  de  minimis  concentration 
would,  in  most  instances,  contribute 
significantly  to  the  threshold 
determinations  or  releases  of  listed  toxic 
chemicals  from  any  given  facility"  (53 
FR  4509).  However,  given  10  years  of 
experience  with  the  program,  EPA 
believes  that  there  are  many  instances 
where  a  PBT  chemical  may  exist  in  a 
mixture  at  a  concentration  below  the 
1%  (or  0.1%  for  OSHA  carcinogens)  de 
minimis  but  where  the  manufacture, 
process,  or  otherwise  use  of  the  PBT 
chemical  in  that  mixture  would 
otherwise  contribute  significantly  to  or 
exceed  the  reporting  thresholds 
proposed  in  this  rule. 

For  example,  a  raw  material  is 
processed  that  contains  less  than  the  de 
minimis  level  of  a  PBT  chemical.  The 
quantity  of  raw  material  processed 
results  in  significantly  more  than  the 
threshold  quantity  of  the  PBT  chemical 
being  processed.  Also,  during  the 
processing  of  the  PBT  chemical,  its 
concentration  in  the  process  stream 
remains  below  the  de  minimis  level. 
However,  the  concentration  of  the  PBT 
chemical  in  the  wastestream  that  results 
from  that  processing  activity  is  above 
the  de  minimis  concentration  level  for 
that  PBT  chemical  and  the  wastestream 
containing  that  PBT  chemical  is 
released  to  the  land.  In  this  example, 
because  the  concentration  of  the  PBT 
chemical  in  the  process  stream  is  below 
the  de  minimis  concentration,  the  de 
minimis  exemption  can  be  taken.  As  a 
result,  (1)  The  quantities  processed  do 
not  have  to  be  applied  to  the  processing 
threshold  for  that  PBT  chemical  at  the 
facility,  and  (2)  quantities  of  the  PBT 
chemical  that  are  released  or  otherwise 
managed  as  waste  as  a  result  of  this 
specific  processing  activity  are  exempt 
from  release  and  other  waste 


management  determinations.  The 
exemption  applies  even  though  the  PBT 
chemical  is  concentrated  above  the  de 
minimis  level  in  the  wastestream.  This 
information  would  not  be  included  in 
that  facility's  Form  R. 

In  addition,  EPA  believes  that  the 
information  available  to  the  typical 
EPCRA  section  313  reporter  is  generally 
greater  than  it  was  10  years  ago.  Since 
1987,  the  Air  Pollution  Emission  Factors 
(AP-42)  guidance  document  has  been 
repeatedly  updated  and  expanded.  For 
example  several  new  sections  were 
added  in  1996,  including  a  section 
specific  to  electroplating.  In  the  early 
1990s,  the  Factor  Information  Retrieval 
data  base  (FIRE)  was  developed.  EPA 
has  developed  several  additional 
guidance  documents  and  software 
programs,  including  Air  CHIEF  CD- 
ROM,  TANKS.  CHEMDAT8,  and 
WATER8  (this  is  an  analytical  model  for 
estimating  chemical-specific  air 
emissions  &t)m  wastewater  collection 
and  treatment  systems)  to  aid  facilities 
in  estimating  releases.  Facilities  also 
have  access  to  guidance  from  trade 
associations,  e.g..  National  Council  of 
the  Paper  Industry  for  Air  and  Stream 
Improvement,  Inc.  (NCASI). 

Given  that  there  may  be  significant 
releases  of  PBT  chemicals  in  mixtures 
when  the  PBT  chemicals  exist  below  the 
de  minimis  limit  and  that  even  minimal 
releases  of  persistent  bioacciunulative 
chemicals  may  result  in  elevated 
concentrations  in  the  environment  or  in 
an  organism  that  reasonably  can  be 
anticipated  to  result  in  significant 
adverse  effects,  EPA  believes  that 
allowing  facilities  to  continue  to  take 
the  de  minimis  exemption  for  PBT 
chemicals  would  deprive  communities 
of  important  information  on  PBT 
chemicals.  While  these  chemicals  may 
exist  in  mixtiu-es  at  below  the  de 
minimis  levels  they  will  concentrate  in 
the  environment  and  in  organisms. 
Further,  many  of  the  PBT  chemicals 
addressed  in  today's  action  have  been 
shown  to  cause  adverse  effects  at 
concentrations  far  less  than  the  de 
minimis  levels.  For  example,  dioxins 
have  been  shown  to  cause  adverse 
effects  at  concentration  levels  in  the 
parts  per  trillion.  Thus,  because  PBT 
chemicals  can  cause  adverse  effects  at 
concentrations  well  below  de  minimis 
levels,  EPA  believes  that  the  de  minimis 
principle  may  no  longer  apply.  See 
Environmental  Defense  Fund  v.  EPA,  82 
F.2d  451,  466  (D.C.  Cir.  1996);  Alabama 
Power  Co.  V.  Costle,  636  F.2d  323,  360 
(D.C.  Cir  1979).  In  addition,  for  the 
reasons  articulated  above,  EPA  is 
concerned  about  whether  other  similar 
regulatory  exemptions  continue  to  be 
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supportable  for  PBT  chemicals.  See  e.g., 
40  CFR  372.38(c). 

Further,  EPA  believes  that  lowering 
the  reporting  thresholds  for  these 
chemicals  while  leaving  the  de  minimis 
exemption  in  place  may  result  in  very 
Umited  reporting  and  undermine  the 
very  purpose  of  this  action.  Without  a 
concomitant  change  in  the  de  minimis 
exemption,  lowering  the  reporting 
thresholds  would  not  increase  reporting 
for  some  of  the  PBT  chemicals  because 
much  of  their  releases  would  be  exempt 
due  to  their  generally  low 
concentrations  in  mixtures  or  other 
trade  name  products  that  are  processed 
or  othenvise  used.  The  facility  may 
exceed  the  reporting  threshold  based  on 
some  processes  that  involve  the  PBT 
chemical  in  a  mixt\ire  where  the  PBT 
chemical  is  above  the  de  minimis  level 
or  on  activities  for  which  the  de 
minimis  exemption  is  not  appUcable. 
However,  EPA  expects  there  will  be 
significant  numbers  of  activities  that 
occur  for  which  the  de  minimis 
exemption  could  otherwise  be  taken.  All 
releases  and  other  waste  management 
activities  associated  with  these  activities 
would  therefore  be  exempt. 

Given  that  use  of  the  de  minimis 
exemption  could  significantly  limit  the 
amount  of  reporting  on  PBT  chemicals 
for  which  lower  reporting  thresholds  are 
being  proposed  in  today's  notice.  EPA  is 
proposing  to  eUminate  the  de  minimis 
exemption  for  those  toxic  chemicals. 

Therefore,  EPA  is  proposing  to  modify 
40  CFR  372.38(a)  to  add  the  following 
sentence  to  the  end  thereof: 

This  exemption  does  not  apply  to  toxic 
chemicals  listed  in  §  372.28  (i.e.,  the 
chemicals  for  which  thresholds  have  been 
lowered),  except  for  purposes  of 
S  372.45(d)(1). 

EPA  is  not  proposing  to  extend  this 
modification  to  40  CFR  372.45(d)(1) 
because  the  Agency  believes  that  there 
is  sufficient  information  available  on 
PBT  chemicals  by  suppliers. 
Requirement  of  additional  information 
in  this  case  would  result  in 
redundancies. 

In  past  expansion  actions,  EPA  has 
tried  to  retain  burden  reducing  options 
wherever  feasible.  However,  as  the  TRI 
program  evolves  to  meet  emerging 
community  needs,  EPA  will  need  to 
reassess  these  exemptions  and  modify 
them  as  appropriate.  EPA  notes  that  \he 
increase  in  burden  resulting  from 
eliminating  the  de  minimis  exemption 
for  PBT  chemicals  would  be  limited  to 
facilities  that  import,  process,  otherwise 
use  or  manufacture  as  impurities  these 
chemicals.  Many  of  the  chemicals 
identified  as  persistent  and 
bioaccumulative  in  today's  action  are 


not  imported,  processed,  or  otherwise 
used  but  are  manufactured  as 
byproducts.  In  the  preamble  to  the  1988 
final  rule  implementing  the  reporting 
provisions  of  EPCRA  section  313  (53  FR 
4500,  February  16,  1988),  EPA 
explained,  that  the  "de  minimis 
limitation  does  not  apply  to  the 
byproducts  produced  coincidentally  as 
a  result  of  manufacturing,  processing, 
use,  waste  treatment,  or  disposal"  (see 
53  FR  4501,  column  1).  EPA  further 
explains  on  page  4504,  column  3,  its 
decision  about  the  application  of  the  de 
minimis  exemption  to  impurities  and 
byproducts: 

EPA  has  distinguished  between  toxic 
chemicals  which  are  impurities  that  remain 
with  another  chemical  that  is  processed, 
distributed,  or  used,  from  toxic  chemicals 
that  are  byproducts  either  sent  to  disposal  or 
processed,  distributed,  or  used  in  their  own 
right  EPA  also  considers  that  it  would  be 
reasonable  to  apply  a  de  minimis 
concentration  limitation  to  toxic  chemicals 
that  are  impurities  in  another  chemical  or 
mixture. . .  .Because  the  covered  toxic 
chemical  as  an  impurity  ends  up  in  a 
product,  most  producers  of  the  product  will 
frequently  know  whether  the  chemical  is 
present  in  concentrations  that  exceed  the  de 
minimis  level,  and,  thus  may  be  listed  on  the 
Material  Safety  Data  Sheet  (MSDS)  for  that 
product  under  the  OSHA  HCS. 

This  final  rule  does  not  adopt  a  de  minimis 
concentration  limitation  in  connection  with 
the  production  of  a  byproduct.  EPA  believes 
that  the  facility  should  be  able  to  quantify  the 
annual  aggregate  pounds  of  production  of  a 
byproduct  which  is  not  an  impurity  because 
the  substance  is  separated  from  the 
production  stream  and  used,  sold,  or 
disposed  of,  unlike  an  impurity  which 
remains  in  the  product.  (53  FR  4500, 
February  16, 1988). 

Because  many  of  the  PBT  chemicals 
being  addressed  in  today's  action  are 
manufactured  as  byproducts  and  the  de 
minimis  exemption  does  not  apply  to 
such  chemicals,  eliminating  it  would 
have  no  effect  on  the  reporting  of  those 
chemicals. 

For  toxic  chemicals  in  mixtures  that 
are  imported,  processed,  or  otherwise 
used,  the  increase  in  burden  resulting 
from  the  elimination  of  the  de  minimis 
exemption  would  be  limited  because 
EPCRA  does  not  require  additional 
monitoring  or  sampling  in  order  to 
comply  with  the  reporting  requirements 
under  EPCRA  section  313.  EPCRA 
section  313(g)(2)  states: 

In  order  to  provide  the  information 
required  under  this  section,  the  owner  or 
operator  of  a  facility  may  use  readily 
available  data  (including  monitoring  data] 
collected  pursuant  to  other  provisions  of  law, 
or,  where  such  data  are  not  readily  available, 
reasonable  estimates  of  the  amounts 
involved.  Nothing  in  this  section  requires  the 
monitoring  or  measurement  of  the  quantities. 


concentration,  or  frequency  of  any  toxic 
chemical  released  in  the  environment  beyond 
the  monitoring  and  measurement  required 
under  other  provisions  of  law  or  regulation. 

Information  used  should  be  based  on 
production  records,  monitoring,  or 
analytical  data,  gmdance  documents 
provided  by  EPA  and  trade  associations 
and  reasonable  judgement  on  the  part  of 
the  facility's  management.  No  further 
monitoring  or  analysis  of  production, 
process,  or  use  is  required. 

EPA  requests  comment  on  its 
proposed  modification  of  the  de 
minimis  exemption.  EPA  also  requests 
comments  on  whether  the  Agency 
should  modify  the  exemptions  at  40 
CFR  372.38(c)  (e.g.,  the  laboratory 
exemption,  and  the  otherwise  use 
exemptions,  including  the  structural 
component  exemption,  the  routine 
janitorial  or  facility  grounds 
maintenance  exemption;  the  personal 
use  exemption,  the  motor  vehicle 
maintenance  exemption,  and  the  intake 
air  and  water  exemption)  such  that  they 
will  not  apply  to  PBT  chemicals.  The 
legal  authority  for  these  exemptions  is 
also  the  de  minimis  principle,  and  as 
noted  above,  EPA  is  concerned  that  this 
doctrine  may  not  be  applicable  to  PBT 
chemicals. 

C.  Proposed  Changes  to  the  Use  of  the 
Alternate  Threshold  and  Form  A 

On  November  30,  1994,  EPA 
pubhshed  a  final  rule  (59  FR  61488)  that 
provides  that  facilities  that  have  500 
poimds  or  less  of  production-related 
waste  (the  simi  of  sections  8.1  through 
8.7  of  Form  R)  may  apply  an  alternate 
manufacture,  process,  and  otherwise  use 
reporting  threshold  of  1  million  pounds. 
Facilities  that  have  less  than  500 
pounds  of  production-related  waste  of  a 
listed  toxic  chemical  and  that  do  not 
manufacture,  process,  or  otherwise  use 
more  than  1  million  pounds  of  that 
listed  toxic  chemical  may  file  a  Form  A 
certification  statement  certifying  that 
they  do  not  exceed  either  of  these 
quantities  for  the  toxic  chemical.  This 
certification  statement  includes  facility 
identification  information  and  chemical 
identification  information.  EPA  adopted 
the  alternate  threshold  and  the  Form  A 
as  a  means  of  reducing  the  burden 
associated  with  EPCRA  section  313. 

EPA  believes  that  use  of  the  existing 
alternate  threshold  and  reportable 
quantity  for  Form  A  would  be 
inconsistent  with  the  intent  of  expanded 
PBT  chemical  reporting  proposed  in  this 
rule.  While  the  Form  A  does  provide 
some  general  information  on  the 
quantities  of  the  chemical  that  the 
facility  manages  as  waste,  this 
information  is  insufficiert  for 
conducting  analyses  on  PBT  chemicals 
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and  would  be  virtually  useless  for 
communities  interested  in  assessing  risk 
from  releases  ot  PBT  chemicals.  First, 
the  threshold  category  for  amounts 
managed  as  wa$te  does  not  include 
quantities  released  to  the  environment 
as  a  result  of  remedial  actions  or 
catastrophic  events  not  associated  with 
production  processes  (section  8,8  of 
Form  R).  Thus,  the  waste  threshold 
category  will  net  include  all  releases. 
Given  that  even  small  quantities  of  PBT 
chemicals  may  -esult  in  elevated 
concentrations  i  n  the  environment  or  in 
an  organism,  th^t  reasonably  can  be 
anticipated  to  result  in  significant 
adverse  effects,  !EPA  believes  it  would 
be  inappropriate  to  allow  an  option  that 
would  exclude  information  on  some 
releases.  Second,  the  500  pound  waste 
threshold  category  could  be  interpreted 
by  some  users,  4s  a  worst-case,  to  mean 
that  greater  thaii  500  pounds  of  the 
chemical  has  b^n  released  into  the 
environment  (i.e.,  500  pounds  of 
production-related  waste  as  release  and 
some  quantity  0f  catastrophic  release). 
Other  users  majf  assimie  that  the  facility 
had  no  catastrophic  releases  and  all  of 
the  toxic  chemi^l  in  waste  was 
managed  in  a  mknner  other  than  as 
release,  e.g.,  tha  toxic  chemical  in  waste 
was  recycled.  Fpr  chemicals  where  any 
release  is  a  con(jem,  an  uncertainty  level 
of  500  pounds  Will  result  in  data  that 
are  virtually  unusable.  As  a  result,  EPA 
is  proposing  to  f  xclude  all  PBT 
chemicals  from  the  alternate  threshold 
of  1  million  pounds.  Therefore,  EPA 
proposes  to  modify  40  CFR  372.27  to 
add  a  new  para^aph  (e)  to  read  as 
follows: 


IS  of  this  section  do  not 
chemicals  listed  in 

:omment  on  this 
use  of  the  Form  A 
sment. 


(e)  The  provisio 
apply  to  any  toxic 
§372.28. 

EPA  requests 
limitation  to  the 
certification  stal 

D.  Proposed  Chifnges  to  the  Use  of 
Range  Reporting 

For  releases  aiid  off-site  transfers  for 
further  waste  management  of  less  than 
1.000  pounds  of  the  toxic  chemical,  EPA 
allows  facilities |to  report  the  amount 
either  as  a  whol^  number  or  by  using 
range  codes.  The  reporting  ranges  are: 
1-10  pounds;  11-499  pounds;  and  500- 
999  pounds.  Fof  larger  releases  and  off- 
site  transfers  foij  further  waste 
management  of  the  toxic  chemical,  the 
facility  may  report  only  the  whole 
number.  While  EPA  provided  range 
reporting  primal  ily  as  a  burden 
reducing  measure  focused  on  small 
businesses,  the  Agency  notes  a  number 
of  drawbacks.  U  se  of  ranges  could 
misrepresent  da  a  accuracy  because  the 


low  or  the  high  end  range  numbers  may 
not  really  be  that  close  to  the  estimated 
value,  even  taking  into  account  its 
inherent  error  (i.e.,  errors  in 
measurements  and  developing 
estimates).  The  user  of  the  data  must 
make  a  determination  on  whether  to  use 
the  low  end  of  the  range,  the  mid-point, 
or  the  upper  end.  For  example,  a  release 
of  501  pounds  could  be  misinterpreted 
as  999  pounds  if  reported  as  a  range  of 
500  to  999.  This  represents  a  100 
percent  error.  This  uncertainty  severely 
limits  the  applicability  of  release 
information  where  the  majority  of 
releases,  particularly  for  PBT  chemicals, 
are  expected  to  be  within  the  amounts 
eligible  for  range  reporting.  Given  that 
the  large  uncertainty  that  would  be  part 
of  these  data  would  severely  limit  their 
utility,  EPA  believes  that  facilities 
should  report  numerical  values,  not 
ranges,  for  PBT  chemicals.  EPA, 
therefore,  proposes  to  modify  40  CFR 
372.85(b)(16)(i)  to  read  as  follows: 

An  estimate  of  the  total  releases  in  pounds 
per  year  (releases  of  toxic  chemicals  of  less 
than  1 ,000  pwunds  per  year  may  be  indicated 
in  ranges,  except  for  toxic  chemicals  set  forth 
in  §  372.28)  from  the  facility  plus  an 
indication  of  the  basis  of  estimate: 

EPA  also  proposes  to  modify  40  CFR 
372.85(b)(16)(ii)(6)  to  read  as  follows: 

An  estimate  of  the  amount  of  the  chemical 
in  waste  transferred  in  pmunds  per  year 
(transfers  of  toxic  chemicals  of  less  than 
1,000  pounds  per  year  may  be  indicated  in 
ranges,  except  for  toxic  chemicals  set  forth  in 
§  372.28)  to  each  off-site  location,  and  an 
indication  of  the  basis  for  the  estimate  and 
an  indication  of  the  type  of  treatment  or 
disposal  used. 

EPA  requests  comment  on  its 
proposal  to  not  allow  the  use  of  range 
reporting  in  Form  Rs  for  PBT  chemicals. 

E.  Proposed  Changes  to  the  Use  of  the 
Half-Pound  Rule  and  Whole  Numbers 

EPA  requires  that  facilities  report 
numerical  quantities  in  sections  5,  6, 
and  8  of  Form  R  as  whole  numbers  and 
does  not  require  more  than  two 
significant  digits  (except  where  the 
Agency  allows  range  reporting;  see  Unit 
VII.D.  of  this  preamble).  EPA  currently 
allows  facilities  to  round  releases  of  0.5 
pounds  or  less  to  zero  (see  Toxic 
Chemical  Release  Inventory  Reporting 
Forms  and  Instructions:  Revised  1997 
Version  (EPA  745-K-98-001),  p.  27). 
The  combination  of  requiring  the 
reporting  of  whole  numbers  and 
allowing  rounding  to  zero  would  result 
in  a  significant  number  of  facilities 
reporting  their  releases  of  some  PBT 
chemicals,  notably  dioxins,  as  zero. 
EPA,  therefore,  is  proposing  that  all 
releases  or  other  waste  management 
quantities  greater  than  a  tenth  of  a 


pound  of  PBT  chemicals  (except  dioxin) 
be  reported,  provided  that  the 
appropriate  activity  threshold  has  been 
exceeded.  Releases  and  other  waste 
management  activities  would  continue    . 
to  be  reported  to  two  significant  digits. 
For  quantities  of  10  pounds  or  greater 
only  whole  numbers  would  be  required 
to  be  reported.  For  quantities  less  than 
10  pounds,  fractional  quantities,  e.g.,  6.2 
pounds,  rather  than  whole  numbers 
would  be  required,  provided  the 
accuracy  in  the  imderlying  data  on 
which  the  estimate  is  based  supports 
this  level  of  precision.  For  the  category 
of  dioxin  and  dioxin-like  compounds, 
which  have  a  proposed  reporting 
threshold  of  0.1  gram,  EPA  is  proposing 
that  facilities  report  all  releases  and 
other  waste  management  activities 
greater  than  100  micrograms  (i.e.,  0.0001 
gram).  Remember,  EPCRA  only  requires 
reporting  to  be  based  on  the  best  readily 
available  information  or  reasonable 
estimates. 

EPA  requests  comment  on  the 
proposed  requirement  that,  other  than 
for  the  dioxin  and  dioxin-like 
compounds  category,  all  non-zero 
releases  of  PBT  chemicals  greater  than 
one  tenth  of  a  pound  be  reported.  EPA 
also  requests  comment  on  using 
fractional  quantities  for  reports  under  10 
pounds.  EPA  also  requests  comment  on 
the  proposed  requirement  that  all  non- 
zero releases  of  dioxin  and  dioxin-like 
compounds  greater  than  100 
micrograms  be  reported. 

Vin.  Proposed  Changes  to  Other 
EPCRA  Reporting  Requirements 

A.  Individual  Reporting  of  Tetraethyl 
and  Tetramethyl  Lead 

The  alkyl  lead  compounds  tetraethyl 
lead  (CAS  No.  78-00-2)  and  tetramethyl 
lead  (CAS  No.  75-74-1)  are  currently 
reportable  imder  the  EPCRA  section  313 
category  listing  for  lead  compounds. 
These  alkyl  lead  compounds  appear  on 
the  Binational  Level  1  list  of  chemicals 
that  have  been  identified  for  virtual 
elimination  from  the  Great  Lakes  and 
are  thus  of  special  concern.  It  is  not 
currently  possible  to  individually  track 
these  two  alkyl  lead  compounds  under 
section  313  since  they  are  not 
specifically  identified  in  reports 
submitted  under  the  lead  compounds 
category.  In  order  to  track  these  alkyl 
lead  compounds,  EPA  is  proposing  that 
separate  reports  be  filed  for  these  two 
members  of  the  lead  compounds 
category,  which  will  allow 
identification  of  facilities  that  have 
these  specific  lead  compounds.  EPA 
believes  that  this  method  of  reporting  is 
consistent  with  the  purpose  and 
legislative  history  of  EPCRA  section 
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313,  as  illustrated  in  the  following 
passage  from  the  Conference  report: 

In  cases  where  the  list  of  chemicals  for 
which  reporting  is  required  refere  to 
compounds  of  a  "chemical"  which  is  a  group 
of  related  chemicals  rather  than  a  specific 
chemical  with  accompanying  Chemical 
Abstracts  Service  (CAS)  number,  the  person 
submitting  the  foim  may  include  aggregate 
data  including  all  releases  of  those  individual 
chemicals  on  one  reporting  form  rather  than 
listing  data  separately  for  each  individual 
chemical  in  the  group.  Thus,  for  example,  a 
single  form  can  be  submitted  for 
"polybrominated  biphenyls"  as  listed  in 
Senate  Environment  and  Public  Works 
Committee  Print  No.  99-169  without 
identifying  the  individual  polybrominated 
biphenyls  being  released  or  reporting  release 
data  separately  for  each  one.  This  does  not 
preclude  the  Administrator  from  requiring 
reporting  on  individual  chemicals  for  which 
aggregate  reporting  otherwise  would  be 
required.  (H.  Rep.  99-962,  99th  Cong.,  2nd 
Sess..  p.  296  (Oct.  3, 1986)). 

As  the  last  sentence  in  this  passage 
clearly  indicates,  EPA  is  not  precluded 
from  requiring  that  members  of  a 
chemical  category  be  reported 
separately. 

Under  this  proposal,  if  any  of  the 
oirrent  manufacture,  process,  or 
otherwise  use  reporting  thresholds  for 
the  lead  compoimds  category  are  met,  a 
facility  would  file  one  report  for  all 
members  of  the  category  excluding  the 
two  alkyl  lead  compounds.  If  the  faciUty 
has  1  pound  or  more  of  tetraethyl  or 
tetramethyl  lead  applicable  toward  the 
threshold  determinations  for  the  lead 
compoimds  category  then  separate 
reports  would  be  filed  for  tetraethyl  and 
tetramethyl  lead.  As  an  alternative 
proposal,  the  amoimts  of  tetraethyl  and 
tetramethyl  lead  could  be  combined  and 
included  in  a  single  separate  report. 

EPA  requests  comment  on  whether 
this  provision  is  appropriate,  and  if  so, 
whether  two  separate  reports  should  be 
filed  for  each  of  these  alkyl  lead 
compounds  or  whether  one  report  that 
includes  the  amoimts  of  both  tetraethyl 
and  tetramethyl  lead  should  be 
required. 

For  this  initial  rulemaking  on  PBT 
chemicals,  EPA  reviewed  the 
persistence  and  bioaccumulation  data 
for  tetraethyl  lead  and  tetramethyl  lead 
but  not  the  available  data  for  elemental 
lead  or  other  lead  compounds.  EPA  is 
aware  of  additional  available  data  that 
may  indicate  that  lead  and/or  lead 
compounds  meet  the  bioaccumulation 
criteria  discussed  in  this  proposed  rule. 
EPA  intends  to  review  these  additional 
data  to  determine  if  lead  and/or  lead 
compounds  should  be  considered  PBT 
chemicals  and  whether  it  would  be 
appropriate  to  establish  lower  reporting 
thresholds  for  these  chemicals.  Any 


such  determination  will  be  made  part  of 
an  additional  rulemaking  activity. 

B.  Reporting  Limitation  for  Cobalt  and 
Vanadium  in  Alloys 

EPA  is  proposing  to  list  "vanadium" 
and  "vanadium  compounds"  and  delete 
the  EPCRA  section  313  listing  for 
"vanadium  (fume  or  dust)."  EPA  is  also 
requesting  comment  on  the  adequacy  of 
existing  studies  for  determining  the 
bioaccumulation  potential  of  cobalt  and 
cobalt  compounds.  Depending  on  the 
comments  received,  EPA  may  lower  the 
reporting  thresholds  for  cobalt  and 
coDalt  compounds.  Both  of  these  metals 
can  be  found  in  various  types  of  alloys 
and  are  subject  to  reporting  under 
section  313  when  contained  in  these 
alloys.  In  response  to  several  petitions 
that  EPA  has  received,  the  Agency  has 
been  revievnng  the  issue  of  how  metals 
contained  in  alloys  should  be  reported 
under  section  313.  Because  this  issue  is 
currently  being  reviewed,  EPA  does  not 
beUeve  that,  at  this  time,  it  would  be 
appropriate  to  increase  reporting  for 
those  faciUties  that  must  submit  reports 
for  these  metals  when  contained  in 
alloys.  EPA  is  therefore  proposing  to 
limit  the  reporting  for  vanadium  and 
cobalt  to  exclude  alloys  that  contain 
these  metals  from  the  lower  reporting 
thresholds. 

Since  vanadium  without  the  fume  or 
dust  qualifier  would  be  a  new  section 
313  listing  EPA  does  not  believe  that,  at 
this  time,  facilities  should  be  subject  to 
any  additional  reporting  on  alloys 
containing  vanadium.  Q'A  is  therefore 
proposing  to  include  the  qualifier 
"except  when  contained  in  an  alloy"  in 
the  new  listing  for  vanadium.  Including 
this  qualifier  will  effectively  exclude 
vanadium  from  reporting  when 
contained  in  an  alloy.  EPA  requests 
comment  on  the  proposed  qualifier  to 
the  vanadium  listing. 

If  EPA  lowers  reporting  thresholds  for 
cobalt  and  cobalt  compounds  the 
situation  would  be  somewhat  more 
complicated  since,  unlike  the  proposed 
revised  fisting  for  vanadium,  it  is 
already  a  listed  section  313  chemical 
and  thus  facilities  must  currently  report 
on  cobalt  when  contained  in  alloys. 
Since  EPA  has  not  made  any  final 
decisions  concerning  the  reporting  of 
cobalt  or  other  metals  in  alloys  EPA 
would  not  be  prepared  to  make  any 
changes,  including  lowering  thresholds, 
to  the  current  reporting  requirements  for 
cobalt  when  contained  in  alloys.  If  the 
reporting  threshold  for  cobalt  and  cobalt 
compounds  is  lowered  after  considering 
comments,  EPA  would  propose  to 
exclude  cobalt  contained  in  alloys  from 
the  lower  reporting  thresholds  and 
retain  the  current  reporting  thresholds 


for  cobalt  when  contained  in  alloys. 
This  would  result  in  no  changes  to  the 
reporting  requirements  for  cobalt 
contained  in  alloys  until  EPA  makes  a 
final  determination  on  whether  there 
should  be  any  changes  to  the  reporting 
requirements  for  metals  contained  in 
alloys.  However,  EPA  would  not  simply 
add  the  same  qualifier  to  the  listing  for 
cobalt  that  is  proposed  to  be  added  to 
vanadium  since  the  alloy  forms  of  cobalt 
will  still  be  reportable  but  only  under 
the  current  reporting  thresholds. 
Therefore,  EPA  would  make  this 
distinction  at  40  CFR  372.28,  which  is 
the  new  section  of  the  CFR  that  will  set 
forth  the  lower  section  313  reporting 
thresholds  being  proposed  in  this 
action.  This  section  would  indicate  that 
only  cobalt  not  contained  in  an  alloy 
would  be  subject  to  the  lower  reporting 
thresholds.  As  with  the  lower  reporting 
thresholds  proposed  for  other 
chemicals,  EPA  would  also  make  this 
distinction  clear  in  the  section  313  Form 
R  and  Form  A  reporting  instructions 
and  other  documents. 

For  purposes  of  section  313  reporting, 
EPA  considers  metal  compounds  that 
are  used  to  make  alloys  to  exist  as  the 
parent  metal  in  the  alloys.  Under  this 
proposed  limitation  for  alloys,  reporting 
facilities  that  use  vanadium  or  cobalt  to 
make  alloys  would  still  report  for  these 
metals  since  they  are  being  used  to 
manufacture  an  alloy.  However,  once 
incorporated  into  the  alloy  vanadium 
would  not  be  reportable.  Similarly,  if 
EPA  lowers  the  reporting  threshold  for 
cobalt  and  cobalt  compounds  in  the 
final  rule,  cobalt  incorporated  in  an 
alloy  would  not  be  subject  to  the  lower 
reporting  thresholds.  Thus,  the 
limitation  on  alloys  reporting  for 
vanadium  and  cobalt  would  apply  to 
vanadium  and  cobalt  compounds  once 
they  are  incorporated  into  an  alloy.  The 
cutting,  grindhig,  shaving,  etc.  of  an 
alloy  does  not  negate  the  reporting 
limitations  for  alloys  containing 
vanadium  and  cobalt. 

DC.  Request  for  Comment 

EPA  recognizes  that  as  the  TRI 
Program  has  expanded,  total  reporting 
burden  on  the  regulated  community  has 
increased.  EPA  is  genuinely  interested 
in  reducing  TRI  reporting  burden,  while 
assuring  that  the  goals  and  objectives  of 
EPCRA  section  313  continue  to  be  met. 
Ehuing  the  inter-agency  review  process, 
EPA  received  several  suggestions  that,  if 
implemented,  may  alter  TRI  reporting 
burden.  In  many  cases,  burden  might 
decrease;  in  others  it  might  increase. 
EPA  welcomes  comments  on  the 
following  suggestions,  particularly  with 
respect  to  the  resulting  impacts  on  total 
burden  and  the  Agency's  abiUty  to 
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continue  to  meet  the  goals  and 
objectives  of  EPCRA  section  313. 
During  the  ii^er-agency  review 
process  the  issue  of  using  other  factors 
in  identifying  PBT  chemicals  and/or  in 
setting  alternative  reporting  thresholds 
was  raised.  Forjexample,  it  was 
suggested  that  (PA  use  throughput  data 
and  emissions  (actors  to  estimate  the 
releases  that  would  be  reported  at  an 
''average"  facility  at  each  of  the 
identified  optidns  for  a  lowered 
threshold  and  that  EPA  then  use  those 
estimates  to  select  the  lowered 
threshold  that  would  capture  some 
overall  percentage  of  releases,  e.g.,  75- 
80%.  EPA  has  Hot  estimated  the  total 
national  releasas  to  all  media  for  the 
toxic  chemicals  in  this  proposed  rule 
(and  in  previously  proposed  and  final 
rules]  because  SPA  believes  that  (1) 
there  is  insufficient  information 
ciurently  available  for  these  chemicals 
and  (2)  there  is  insufficient  information 
on  the  numerous  processes  employed  by 
all  the  sectors  involved  to  calculate  a 
comprehensive  release  estimate  for  the 
sector.  While  thpre  are  data  available  for 
some  chemical^  for  some  sectors, 
comprehensive  data  for  all  sectors  and 
chemicals  are  unavailable  and 
consequently,  decisions  would  need  to 
be  based  on  an  incomplete  data  set.  It 
was  also  suggested  that  EPA  might 
consider  "throi^put"  (i.e., 
manufacture,  poocessing,  and  use)  in 
setting  reporting  thresholds.  While  data 
are  generally  ml>re  available  on 
throughput  thaq  on  releases.  EPA  also 
did  not  attempt  to  estimate  the 
proportion  of  throughput  covered  by 
alternative  reporting  thresholds  because 
of  its  concern  that  these  estimates  may 
not  be  of  sufficient  quality  and 
completeness  to  help  inform  the 
selection  of  appropriate  reporting 
thresholds  with  {sufficient  scientific 
certainty.  EPA  ihvites  comment  on  these 
approaches  and  requests  comment  as 
well  on  appropciate  methodologies  for 
estimating  releases  and/or  throughput, 
and  on  estimating  releases  from 
throughput  datat  EPA  welcomes 
suggestions  as  wfell  on  other  approaches 
that  may  assist  tfce  Agency  when  it  is 
developing  options  for  lowering  TRI 
reporting  threshjolds,  adding  new 
g  additional 


facilities  or  add 
chemicals 

In  this  propo: 
criteria — the  pe; 


il,  EPA  is  using  two 

sistence  and 
bioaccumulativ^  characteristics — to 
identify  those  Tkl-hsted  chemicals  that 
would  be  subject  to  the  lower  PBT 
reporting  threshblds.  These  criteria  were 
also  primary  faciors  in  developing  the 
proposed  thresholds.  EPA  believes  it 
has  discretion  td  use  other  factors  as 
part  of  its  basis  lor  setting  lower 


reporting  thresholds.  During  the  inter- 
agency review  process  the  issue  of  using 
alternative  criteria  in  identifying  PBT 
chemicals  and/or  in  setting  alternative 
reporting  thresholds  was  raised.  These 
include,  among  others,  degree  of 
toxicity,  envirorunental  presence,  and 
biomagnification.  For  example,  it  has 
been  suggested  that  EPA  should 
consider  a  chemical's  potential  to 
biomagnify  (i.e.,  to  increase  in  the 
tissues  of  organisms  as  it  moves  up  the 
food  chain)  in  determining  if  reporting 
thresholds  should  be  lowered  for  PBT 
chemicals.  EPA  requests  comment  on 
whether  these  other  factors  should  be 
considered  in  establishing  reporting 
thresholds  for  PBT  chemicals,  and  on 
what  data  might  be  available  to  use  in 
considering  such  factors.  For  this  issue, 
EPA  specifically  requests  comment  on 
the  state  of  the  science  related  to 
biomagnification  and  the  ciurent 
capability  to  establish  appropriate 
quantitative  criteria  for 
biomagnification. 

It  has  also  been  suggested  that  EPA 
should  consider  lowering  the  reporting 
thresholds  for  toxic  chemicals  that  are 
either  persistent  or  bioaccumulative.  It 
has  been  suggested  that  if  a  toxic 
chemical  meets  either  criteria,  the  toxic 
chemical  is  of  concern  if  it  can  result  in 
elevated  concentrations  in  either  the 
environment  or  in  organisms.  For 
example,  metals  are  persistent  and 
releases  of  metals  will  result  in  elevated 
concentrations  in  the  environment 
because  they  do  not  degrade.  This  is 
independent  of  whether  or  not  the  metal 
is  also  bioacciunulative.  EPA  requests 
comment  on  whether  it  should  consider 
lowering  the  reporting  thresholds  for 
EPCRA  section  313  chemicals  that  are 
either  persistent  or  bioaccimiulative 
based  on  the  criteria  proposed  in  this 
rule. 

During  the  inter-agency  review 
process  it  was  also  suggested  that  EPA 
propose  other  mechanisms  for  further 
minimizing  the  potential  impacts 
associated  with  lowering  the  reporting 
thresholds  for  PBT  chemicals.  For 
example,  it  was  suggested  that  EPA 
develop  a  modified  Form  A  with 
thresholds  more  appropriate  for  the  PBT 
chemicals.  Specifically,  it  was  suggested 
that  EPA  develop  an  alternate  threshold 
and  a  reportable  quantity  lower  than  the 
ciurent  Form  A  for  the  PBT  chemicals. 
This  could  also  be  done  in  conjunction 
with  other  changes  to  the  Form  A  that 
EPA  is  considering.  While  not  adverse 
to  considering  such  an  approach,  EPA 
believes  that,  in  order  to  consider  such 
an  alternate  threshold  and  reportable    /'^ 
quantity  for  PBT  chemicals,  it  may  bc" 
appropriate  for  the  Agency  to  collect 
and  analyze  several  years  worth  of  data 


at  the  lowered  thresholds,  including 
data  from  the  recently  added  industry 
sectors,  before  it  considers  developing 
an  alternate  Form  A  threshold  and 
reportable  quantity  appropriate  for  PBT 
chemicals.  EPA  requests  comment  on 
whether  it  should  consider  an  alternate 
threshold  and  reportable  quantity  for 
PBT  chemicals,  as  well  as  any 
suggestion  on  what  should  be 
considered  if  the  Agency  were  to  move 
forward  with  such  a  proposal. 

There  may  also  be  other  ways  to 
minimize  the  burden  associated  with 
lowering  the  threshold.  For  example, 
one  alternative  to  eliminating  the  de 
minimis  exemption  altogether  would  be 
to  establish  lower  de  minimis  thresholds 
for  PBT  chemicals.  EPA  believes  that 
such  a  modified  exemption  would  need 
to  be  structured  to  ensure  reporting  on 
the  majority  of  releases  for  the  PBTs 
covered  by  this  rule,  while  still 
providing  burden  relief  for  those 
facilities  which  import,  process,  use  or 
manufacture  extremely  small 
concentrations  (as  impiuities)  of  these 
chemicals.  It  has  also  been  suggested  by 
others  that  EPA  might  consider  an 
activity  qualifier  restricting  the  lower 
reporting  threshold  to  the  manufacture 
of  the  PBTs,  retaining  the  higher  current 
thresholds  with  respect  to  import, 
process,  or  use  activities.  This  would 
extend  the  approach  EPA  is  proposing 
for  dioxin  to  other  PBT  chemicals.  EPA 
requests  comment  on  these  options  and 
other  similar  approaches  that  might  be 
adopted  to  reduce  the  burden  associated 
vdth  this  PBT  proposal. 

It  has  also  been  suggested  that  EPA 
modulate  the  thresholds  for  reporting, 
requiring  reporting  at  the  lower 
thresholds  every  other  year  and 
reporting  at  the  current  thresholds  in 
the  out  years.  Because  this  would  have 
the  effect  of  modifying  the  reporting 
frequency  for  many  faciUties,  EPA 
believes  that  it  must  comply  with  the 
EPCRA  section  313(i)  requirements  for 
modifying  the  EPCRA  section  313 
reporting  ft^quency.  EPA  is  requesting 
comment  on  the  utility  of  a  modulated 
approach  and  whether  that  approach 
would  provide  for  significant  burden 
reduction  for  affected  facilities. 
Specifically.  EPA  is  interested  in  the 
comments  on  the  approach  itself  as  well 
as  comments  on  whether  EPA  should 
modify  the  reporting  frequency 
pursuant  to  EPCRA  section  313(i)  for 
either  a  select  group  of  chemicals,  such 
as  the  PBTs,  or  for  a  subset  of  facilities. 
In  providing  comments  on  this  issue, 
commenters  are  encouraged  to  focus  on 
the  procedures  laid  out  in  section  313(i) 
of  EPCRA.  They  are  as  follows: 
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To  modify  the  reporting  frequency,  EPA 
must  first  notify  Congress  and  then  delay 
initiating  the  rulemaking  for  at  least  12 
months.  In  addition,  EPA  must  find: 

(A)  ...that  the  modification  is  consistent 
with  the  provisions  of  subsection  (h)  of 
[section  313]  based  on  - 

(i)  experience  from  previously  submitted 
toxic  chemical  release  forms, 

(ii)  determinations  made  under  paragraph 
(3).] 

Paragraph  (3),  in  turn,  provides  that 
EPA  must  determine 

(A)  The  extent  to  which  information 
relating  to  the  prop>osed  modification 
provided  on  the  toxic  chemical  release  forms 
has  been  used  by  the  Administrator  or  other 
agencies  of  the  Federal  government,  States, 
local  governments,  health  professionals  and 
the  public. 

(B)  The  extent  to  which  information  is  (i) 
readily  available  to  potential  users  from  other 
sources,  such  as  State  reporting  programs, 
and  (ii)  provided  to  the  Administrator  under 
another  Federal  law  or  through  as  State 
program. 

(C)  The  extent  to  which  the  modification 
would  impose  additional  and  unreasonable 
burdens  on  facilities  subject  to  the  reporting 
requirements  under  this  section. 

EPA  welcomes  comment  on  the 
availability  of  information  that  would 
allow  the  Agency  to  make  the  requisite 
findings  under  paragraph  3(B), 
especially  how  consideration  of 
alternate  reporting  requirements  should 
pertain  to  the  recently  added  SIC  codes 
for  which  reporting  has  not  yet  been 
received,  the  lack  of  readily  available 
information  on  PBT  chemicals  from 
existing  sovuces,  and  what  available 
information  may  exist  to  allow  EPA  to 
address  the  requirements  of  the  law. 
Therefore,  EPA  would  be  particularly 
interested  in  information  relating  to  the 
findings  required  under  paragraph  3(B). 

X.  Economic  Analysis 

EPA  has  prepared  an  economic 
analysis  of  the  impact  of  this  proposed 
action,  which  is  contained  in  a 
dociunent  entitled  "Economic  Analysis 
of  the  Proposed  Rule  to  Modify 
Reporting  of  Persistent  Bioacciunulative 
Toxic  Chemicals  under  EPCRA  Section 
313"  (Ref.  79).  This  document  is 
available  in  the  public  docket  for  this 
rulemaking.  The  analysis  assesses  the 
costs,  benefits,  and  associated  impacts 
of  the  proposed  rule,  including  potential 
effects  on  small  entities.  The  major 
findings  of  the  analysis  are  briefly 
siunmarized  here. 

The  estimates  included  in  the 
following  discussion  reflect  the 
estimated  impacts  associated  with  the 


PBT  chemicals  identified  in  the 
proposed  regulatory  text.  However,  as 
indicated  previously,  the  Agency  is  also 
considering  and  seeking  comment  on 
lowering  the  reporting  thresholds  for 
cobalt  and  cobalt  compounds.  The 
estimated  effect  of  lowering  the 
reporting  thresholds  for  cobalt  and 
cobalt  compounds  would  result  in  an 
estimated  3,500  reports,  at  an  estimated 
burden  of  370,000  hours  (at  a  cost  of  $25 
million)  in  the  first  year  and  an 
estimated  burden  of  208,000  hoiu^  (at  a 
cost  of  $14  million)  in  each  subsequent 
year.  EPA  estimates  that  2  small 
businesses  may  experience  impacts 
between  1%  and  3%  in  subsequent 
years.  Additional  information  about  the 
potential  effects  associated  with 
lowering  the  reporting  thresholds  for 
cobalt  and  cobalt  compounds  is 
included  in  the  economic  analysis  (see 
Ref.  79). 

A.  Need  for  the  Rule 

Federal  regulations  exist,  in  part,  to 
address  significant  market  failures. 
Markets  fail  to  achieve  socially  efficient 
outcomes  when  differences  exist 
between  market  values  and  social 
values.  Two  causes  of  market  failure  are 
externalities  and  information 
asymmetries.  In  the  case  of  negative 
externalities,  the  actions  of  one 
economic  entity  impose  costs  on  parties 
that  are  external"  to  any  market 
transaction.  For  example,  a  facility  may 
release  toxic  chemicals  without 
accoimting  for  the  consequences  to 
other  parties,  such  as  the  surroimding 
commimity,  and  the  prices  of  that 
facility's  goods  or  services  thus  will  fail 
to  reflect  those  costs.  The  market  may 
also  fail  to  efficiently  allocate  resoiures 
in  cases  where  consumers  lack 
information.  For  example,  where 
information  is  insufficient  regarding 
toxic  releases,  individuals'  choices 
regarding  where  to  live  and  work  may 
not  be  the  same  as  if  they  had  more 
complete  information.  Since  firms 
ordinarily  have  httle  or  no  incentive  to 
provide  information  on  their  releases 
and  other  waste  management  activities 
involving  toxic  chemicals,  the  market 
fails  to  allocate  society's  resources  in 
the  most  efficient  manner. 

This  proposed  rule  is  intended  to 
address  the  market  failures  arising  from 
private  choices  about  PBT  chemicals 
that  have  societal  costs,  and  the  market 
failures  created  by  the  limited 
information  available  to  the  public 
about  the  release  and  other  waste 
management  activities  involving  PBT 


chemicals.  Through  the  collection  and 
distribution  of  facility-specific  data  on 
toxic  chemicals,  TRI  overcomes  firms' 
lack  of  incentive  to  provide  certain 
information,  and  thereby  serves  to 
inform  the  public  of  releases  and  other 
waste  management  of  PBT  chemicals. 
This  information  enables  individuals  to 
make  choices  that  enhance  their  overall 
well-being.  Choices  made  by  a  more 
informed  pubUc,  including  consumers, 
corporate  lenders,  and  communities, 
may  lead  firms  to  internalize  into  their 
business  decisions  at  least  some  of  the 
costs  to  society  relating  to  their  releases 
and  other  waste  management  activities 
involving  PBT  chemicals.  In  addition, 
by  helping  to  identify  areas  of  concern, 
set  priorities  and  monitor  trends,  TRI 
data  can  also  be  used  to  make  more 
informed  decisions  regarding  the  design 
of  more  efficient  regulations  and 
voluntary  programs,  which  also  moves 
society  towards  an  optimal  allocation  of 
resources. 

If  EPA  were  not  to  take  this  proposed 
action  adding  certain  PBT  chemicals  to 
TRI  and  lowering  reporting  thresholds, 
the  market  failure  (and  the  associated 
social  costs)  resulting  from  the  limited 
information  on  the  release  and 
disposition  of  PBT  chemicals  would 
continue.  EPA  believes  that  today's 
action  will  improve  the  scope  of  multi- 
media data  on  the  release  and 
disposition  of  PBT  chemicals.  This,  in 
tiun,  will  provide  information  to  the 
public,  empower  communities  to  play  a 
meaningful  role  in  environmental 
decision-making,  and  improve  the 
quality  of  enviroiunental  decision- 
making by  government  officials.  In 
addition,  this  action  will  serve  to 
generate  information  that  reporting 
facilities  themselves  may  find  usehil  in 
such  areas  as  highlighting  opportunities 
to  reduce  chemical  use  or  release  and 
thereby  lower  costs  of  production  and/ 
or  waste  management.  EPA  believes  that 
these  are  sound  rationales  for  adding 
PBT  chemicals  to  the  TRI  program  and 
lowering  reporting  thresholds. 

B.  Regulatory  Options 

EPA  evaluated  a  nimiber  of  options  in 
the  development  of  this  proposed  rule. 
The  options  were  created  by  varying  the 
reporting  thresholds  for  the  PBT 
chemicals  from  their  current  levels  of 
25,000  poimds  for  manufacture  and 
processing,  and  10,000  poimds  for 
otherwise  use  of  EPCRA  Section  313 
chemicals.  The  options  in  table  3 
siuiunarize  the  scope  of  EPA's  analysis. 
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TaWe  3. — Summary  of  Options  Considered 


Regulatory!  Option 


Option  1 


Option  2 


Description  of  Option 


Reporting  threshold  of  1  pound  manufactured,  processed,  or  othenwise  used  for  the  highly  per- 
sistent bioaccumulative  chemicals.  Reporting  threshold  of  10  pounds  manufactured,  proc- 
essed, or  otherwise  used  for  the  persistent  bioaccumulative  chemicals.  Reporting  threshold  of 
0.1  gram  manufactured  for  the  dioxin  and  dioxin-like  compounds  category. 


Reporting  threshold  of  10  pounds  manufactured,  processed,  or  otherwise  used  for  the  highly 
persistent  bioaccumulative  chemicals.  Reporting  threshold  of  100  pounds  manufactured,  proc- 
essed, or  otherwise  used  for  the  persistent  bioaccumulative  chemicals.  Reporting  threshold  of 
0.1  gram  manufactured  for  the  dioxin  and  dioxin-like  compounds  category.  This  is  the  pre- 


ferred option  presented  in  the  regulatory  text 


Options 


Reporting  threshold  of  100  pounds  manufactured,  processed,  or  otherwise  used  for  the  highly 
persistent  bioaccumulative  chemicals.  Reporting  threshold  of  1,000  pounds  manufactured, 
processed,  or  otherwise  used  for  the  persistent  bioaccumulative  chemicals.  Reporting  thresh- 
old of  0.1  gram  manufactured  for  the  dioxin  and  dioxin-like  compounds  category. 


Option  4 


Reporting  threshold  of  1 ,000  pounds  manufactured,  processed,  or  otherwise  used  for  the  highly 
persistent  bioaccumulative  chemicals  and  the  persistent  bioaccumulative  chemicals.  Reporting 
threshold  of  1 .0  gram  manufactured  for  the  dioxin  and  dioxin-like  compounds  category. 


Reporting  undc  r  all  four  options  is 
affected  by  other  proposed  changes  in 
repKJrting  requirements  for  PBT 
chemicals.  TTiesel  proposed  changes 
include  the  elimination  of  the  de 
minimis  exemption  for  PBT  chemicals 
with  lower  thresholds  and  a 
requirement  for  all  facilities  to  report  on 
PBT  chemicals  u$ing  the  Form  R.  The 
effect  of  the  other  proposed  changes  on 
reporting  is  described  in  chapter  2  of  the 
economic  analysi^  (Ref.  79). 

Table  4  in  section  E.4.  of  this  unit 
displays,  for  each  option,  the  estimated 
number  of  additional  reports  for  PBT 
chemicals  expected  under  EPCRA 
section  313. 

In  proposing  this  rule.  EPA  has  sought 
to  balance  the  pul>lic's  right  to  know 
about  toxic  chemical  releases  and  other 
waste  management  practices  in  their 
neighborhoods  and  the  benefits 
provided  by  this  ^xpanded  knowledge 
with  the  costs  thejrule  will  likely 
impose  on  industry,  including  the 
impact  on  small  entities. 

C.  Costs 

The  proposed  rple  vdll  result  in  the 
expenditure  of  resources  that,  in  the 
absence  of  the  regulation,  could  be  used 
for  other  purposes.  The  cost  of  the 
proposed  rule  is  t|ie  value  of  these 
resources  in  their  best  alternative  use. 
Most  of  the  costs  ©f  the  proposed  rule 
result  from  requirements  on  industry. 
Table  5  in  section|E.4.  of  this  unit 
displays  the  industry  costs  for  each 
option  based  on  the  estimated  number 
of  facilities  affected  and  the  estimated 
number  of  additional  reports.  Under  the 
option  presented  ia  the  regulatory  text 
(Option  2).  approximately  9,500 
facilities  will  submit  approximately 
17,000  additional  "orm  R  reports 


annually.  As  shown,  aggregate  industry 
costs  in  the  first  year  for  the  proposed 
alternative  are  estimated  to  be  $126 
million;  in  subsequent  years  they  are 
estimated  to  be  $70  million  per  year. 
Industry  costs  are  lower  after  the  first 
year  because  facilities  will  be  familiar 
with  the  reporting  requirements,  and 
many  will  he  able  to  update  or  modify 
information  from  the  previous  year's 
report.  EPA  is  expected  to  expend  $1.8 
million  in  the  ftrst  year,  and  $1.4 
million  in  subsequent  years  as  a  result 
of  the  proposed  rule. 

D.  Benefits 

In  enacting  EPCRA  and  PPA.  Congress 
recognized  the  significant  benefits  of 
providing  the  public  with  information 
on  toxic  chemical  releases  and  other 
waste  management  practices.  TRI  has 
empowered  the  Federal  government, 
State  governments,  industry, 
environmental  groups  and  the  general 
public  to  fully  participate  in  an 
informed  dialogue  about  the 
environmental  impacts  of  toxic 
chemicals  in  the  United  States.  TRI's 
publicly  available  data  base  provides 
quantitative  information  on  toxic 
chemical  releases  and  other  waste 
management  practices.  Since  TRI's 
inception  in  1987,  the  public, 
government,  and  the  regulated 
community  have  had  the  ability  to 
understand  the  magnitude  of  chemical 
releases  in  the  United  States,  and  to 
assess  the  need  to  reduce  the  uses  and 
releases  of  toxic  chemicals.  TRI  enables 
all  interested  parties  to  establish 
credible  baselines,  to  set  realistic  goals 
for  environmental  progress  over  time, 
and  to  measure  progress  in  meeting 
these  goals  over  time.  The  TRI  system  is 


a  neutral  yardstick  by  which  progress 
can  be  measured  by  all  stakeholders. 

The  information  reported  to  TRI 
increases  knowledge  of  the  amount  of 
toxic  chemicals  released  to  the 
environment  and  the  potential  pathways 
of  exposure,  improving  scientific 
understanding  of  the  health  and 
environmental  risks  of  toxic  chemicals; 
allows  the  public  to  make  informed 
decisions  on  where  to  work  and  live; 
enhances  the  ability  of  corporate  leaders 
and  purchasers  to  more  accurately  gauge 
a  facility's  potential  environmental 
liabilities;  provides  reporting  facilities 
with  information  that  can  be  used  to 
save  money  as  well  as  reduce  emissions; 
and  assists  Federal.  State,  and  local 
authorities  in  making  better  decisions 
on  acceptable  levels  of  toxic  chemicals 
in  the  environment. 

There  are  two  types  of  benefits 
associated  with  TRI  reporting  those 
resulting  from  the  actions  required  by 
the  rule  (such  as  reporting  and 
recordkeeping),  and  those  derived  from 
follow-on  activities  that  are  not  required 
by  the  rule.  Benefits  of  activities 
required  by  the  rule  include  the  value 
of  improved  knowledge  about  the 
release  and  waste  management  of  toxic 
chemicals,  which  leads  to 
improvements  in  understanding, 
awareness  and  decisionmaking.  It  is 
expected  that  this  rulemaking  will 
generate  such  benefits  by  providing 
readily  accessible  information  that 
otherwise  would  not  be  available  to  the 
public.  The  proposed  rule  will  benefit 
ongoing  research  efforts  to  understand 
the  risks  posed  by  PBT  chemicals  and 
to  evaluate  policy  strategies  that  address 
the  risks. 

The  second  type  of  benefits  derive 
from  changes  in  behavior  that  may 
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result  from  the  information  reported  to 
EPCRA  section  313.  These  changes  in 
behavior,  including  reductions  in 
releases  of  and  changes  in  the  waste 
management  practices  for  toxic 
chemicals  may  yield  health  and 
environmental  benefits.  These  changes 
in  behavior  come  at  some  cost,  and  the 
net  benefits  of  the  follow-on  activities 
are  the  difference  between  the  benefits 
of  decreased  chemical  releases  and 
transfers  and  the  costs  of  the  actions 
needed  to  achieve  the  decreases. 

Because  the  state  of  knowledge  about 
the  economics  of  information  is  not 
highly  developed,  EPA  has  not 
attempted  to  quantify  the  benefits  of 
adding  chemicals  to  TRI  or  changing 
reporting  thresholds.  Furthermore, 
because  of  the  inherent  uncertainty  in 
the  subsequent  chain  of  events,  EPA  has 
also  not  attempted  to  predict  the 
changes  in  behavior  that  result  from  the 
information,  or  the  resultant  net 
benefits,  (i.e.,  the  diHierence  between 
benefits  and  costs).  EPA  does  not 
believe  that  there  are  adequate 
methodologies  to  make  reasonable 
monetary  estimates  of  either  the  benefits 
of  the  activities  required  by  the 
proposed  rule,  or  the  follow-on 
activities.  The  economic  analysis  of  the 
proposed  rule,  however,  does  provide 
illustrative  examples  of  how  the 
proposed  rule  will  improve  the 
availability  of  information  on  PBT 
chemicals  (Ref.  79). 

E.  Impacts  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  and  the  Agency's 
longstanding  policy  of  always 
considering  whether  there  may  be  a 
potential  for  adverse  impacts  on  small 
entities,  the  Agency  has  also  evaluated 
the  potential  impacts  of  this  proposed 
rule  on  small  entities.  The  Agency's 
analysis  of  potentially  adverse  economic 
impacts  is  included  in  the  Economic 
Analysis  for  this  proposed  rule  (Ref.  79). 
The  following  is  a  brief  overview  of 
EPA's  findings. 

1.  Overall  methodology.  This 
proposed  rule  may  affect  both  small 
businesses  and  small  governments.  For 
the  purpose  of  its  analysis  for  the 
proposed  rule,  EPA  defined  a  small 
business  using  the  small  business  size 
standards  established  by  the  Small 
Business  Administration  (SBA).  (For 
example,  the  SBA  size  standard  is  500 
employees  for  approximately  75%  of  the 
manufacturing  industries,  and  either 
750. 1,000  or  1,500  for  the  remaining 
manufacturing  industries,  which  would 
mean  that  more  than  98.5  percent  of  the 
manufacturing  firms  are  classified  as 
small  businesses  (Ref.  80)).  EPA  is 
interested  in  receiving  comments  on  its 


use  of  the  SBA  size  standards  for 
defining  small  businesses.  EPA  defined 
small  governments  using  the  RFA 
definition  of  jurisdictions  with  a 
population  of  less  than  50,000.  No  small 
organizations  are  expected  to  be  affected 
by  the  proposed  rule. 

Only  those  small  entities  that  are 
expected  to  submit  at  least  one  report 
are  considered  to  be  affected  for  the 
purpose  of  the  small  entity  analysis, 
although  EPA  recognizes  that  other 
small  entities  will  conduct  compliance 
determinations  under  lower  thresholds. 
The  number  of  affected  entities  will  be 
smaller  than  the  number  of  ejected 
facilities,  because  many  entities  operate 
more  than  one  facility.  Impacts  were 
calculated  for  both  the  first  year  of 
reporting  and  subsequent  years.  First 
year  costs  are  typically  higher  than 
continuing  costs  because  firms  must 
familiarize  themselves  with  the 
requirements.  Once  firms  have  become 
familiar  with  how  the  reporting 
requirements  apply  to  their  operations, 
costs  fall.  EPA  believes  that  subsequent 
year  impacts  present  the  best  measure  to 
judge  the  impact  on  small  entities 
because  these  continuing  costs  are  more 
representative  of  the  costs  firms  face  to 
comply  with  the  proposed  rule. 

EPA  analyzed  tne  potential  cost 
impact  of  the  proposed  rule  on  small 
businesses  and  governments  for  the 
manufacturing  sector  and  in  each  of  the 
recently  added  industry  sectors 
separately  in  order  to  obtain  the  most 
accurate  assessment  for  each.  EPA  then 
aggregated  the  analyses  for  the  purpose 
of  determining  whether  it  could  certify 
that  the  proposed  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  RFA  section 
605fb)  provides  an  exemption  from  the 
requirement  to  prepare  a  regulatory 
flexibility  analysis  for  a  rule  where  an 
agency  makes  and  supports  the 
certification  statement  quoted  above. 
EPA  believes  that  the  statutory  test  for 
certifying  a  rule  and  the  statutory 
consequences  of  not  certifying  a  rule  all 
indicate  that  certification 
determinations  may  be  based  on  an 
aggregated  analysis  of  the  rule's  impact 
on  all  of  the  small  entities  subject  to  it. 

2.  Small  businesses.  EPA  used  annual 
compliance  costs  as  a  percentage  of 
annual  company  sales  to  assess  the 
potential  impacts  on  small  businesses  of 
this  rule.  EPA  believes  that  this  is  a 
good  measure  of  a  firm's  ability  to  afford 
the  costs  attributable  to  a  regulatory 
requirement,  because  comparing 
compliance  costs  to  revenues  provides  a 
reasonable  indication  of  the  magnitude 
of  the  regulatory  burden  relative  to  a 
commonly  available  measure  of  a 


company's  business  volume.  Where 
regulatory  costs  represent  a  small 
fraction  of  a  typical  firm's  revenue  (for 
example,  less  than  1%.  but  not  greater 
than  3%),  EPA  believes  that  the 
financial  impacts  of  the  regulation  may 
be  considered  not  significant.  As 
discussed  above,  EPA  also  believes  that 
it  is  appropriate  to  apply  this  measure 
to  subsequent  year  impacts. 

Based  on  its  estimates  of  additional 
reporting  as  a  result  of  the  proposed 
rule,  the  Agency  estimates  that 
approximately  5,300  businesses  will  be 
affected  by  the  proposed  rule,  and  that 
approximately  3.600  of  these  businesses 
are  classified  as  small  based  on  the 
applicable  SBA  size  standards.  For  the 
first  reporting  year,  EPA  estimates  that 
approximately  16  small  businesses  may 
bear  compliance  costs  between  1%  and 
3%  of  revenues,  and  that  no  small 
businesses  will  bear  costs  greater  than 
3%.  In  subsequent  years,  EPA  estimates 
that  approximately  4  small  businesses 
may  bear  compliance  costs  between  1  % 
and  3%  of  revenues,  and  that  no  small 
businesses  will  bear  costs  greater  than 
3%.  As  stated  above.  EPA  believes  that 
subsequent-year  impacts  are  the 
appropriate  measure  of  small  business 
impacts. 

3.  Small  governments.  To  assess  the 
potential  impacts  on  small  governments. 
EPA  used  annual  compliance  costs  as  a 
percentage  of  annual  government 
revenues  to  measure  potential  impacts. 
Similar  to  the  methodology  for  small 
businesses,  this  measure  was  used 
because  EPA  believes  it  provides  a 
reasonable  indication  of  the  magnitude 
of  the  regulatory  burden  relative  to  a 
government's  ability  to  pay  for  the  costs, 
and  is  based  on  readily  available  data. 

EPA  estimates  that  46  pubUcly  owned 
electric  utility  facilities,  operated  by  a 
total  of  37  municipalities,  may  be 
affected.  Of  these,  an  estimated  17  are 
operated  by  small  governments  (i.e.. 
those  with  populations  under  50.000).  It 
is  estimated  that  none  of  these  small 
governments  will  bear  annual  costs 
greater  than  1%  of  annual  government 
revenues. 

4.  All  small  entities.  As  discussed 
above,  approximately  4  small  businesses 
are  expected  to  bear  costs  over  1%  of 
revenues  after  the  first  year  of  reporting. 
None  of  the  affected  small  governments 
are  estimated  to  bear  costs  greater  than 
1%  of  revenues.  No  small  organizations 
are  expected  to  be  an^ected  by  the 
proposed  rule.  Thus,  the  total  number  of 
small  entities  with  impacts  above  1%  of 
revenues  does  not  change  when  the 
results  are  aggregated  for  all  small 
entities  (i.e.,  small  businesses,  small 
governments,  and  small  organizations). 
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Table  4. — Summary  of  Reporting  Under  Regulatory  Options 

.  ^^w-       :_.i   /^.A^  — ._. 

Estimated  Number  of  Reports  (Annual) 

Chemical  Ck  urnsnmxu  oaicyuty 

Option  1 

Option2 

Option3 

Option  4 

Alkyl      lead     i(tetraethyl     lead     and 
tetramethyl  leiad) 

134 

134 

134 

134 

Ben20(g,h,i)pe«Tflene 

798 

353 

6 

0 

Dioxin  and  dio((in-like  compounds  cat- 
egory 

1.863 

1.863 

1,863 

812 

Hexachiorobensene 

3,772 

778 

73 

3 

Mercury;  mercufy  compounds  category 

11.378 

5,230 

2,367 

1,454 

Octachlorostyrefie 

303 

230 

67 

65 

Pentactitoroben^ene 

3,314 

707 

36 

11 

Pesticides   (Aktin.   Chlordane,   Dicofot, 
Heptachtor,     Isodrin,     Methoxychlor, 
Pendimethalin.  Toxaphene,  Trifluralin) 

280 

264 

199 

186 

Pol /cyclic  arontetic  compounds  (PAC) 
category 

5.488 

4.699 

4,046 

2.620 

Polychlorinated  iDiphenyls  (PCBs) 

3.605 

2,267 

1,259 

177 

Tetrabromobispt)enol  A 

150 

150 

150 

150 

Vanadium;   van 
egory 

Bdium   compounds  cat- 

654 

654 

654 

654 

Total 

31.739 

17.329 

10,854 

6,266 

Table  5.— Summary  of  Reporting  and  Industry  Cost  of  Regulatory  Options 

Annual 

Estimated  Industry  Costs  ($  million  per  year) 

Regiiatory  Options 

Number  of  Reportng 
Facilities 

Number  of  Reports 

First  Year 

Subsequent  Years 

1 .  Reporting  threshold  of  1  lb  for  highly 
PB  chemicals.  10  lb  for  PB  chemicals, 
0.1  gram  for  dioxin 

18.082 

31.739 

$232 

$127 

2.  Reporting  threshold  of  10  lb  for  highly 
PB  chemicals.  100  lb  for  PB  chemi- 
cals, 0.1  gram  for  dioxin 

9.515 

17,329 

$126 

$70 

3.   Reporting  t^reshold  of   100   lb  for 
highly  PB  ch*micals,  l  .000  lb  for  PB 
chemicals,  0. 1  gram  for  dioxin 

6.187 

10,854 

$78 

$44 

4.  Reporting  threshold  of  1.000  lb  for 
highly  PB  chemicals  and  PB  chemi- 
cals. 1  gram  fcr  dioxin 

3.748 

6266 

$45 

$25 
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XII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  it  has  been 
determined  that  this  is  an  economically 
"significant  regulatory  action"  because 
it  is  likely  to  have  an  annual  effect  of 
$100  million  or  more.  This  action 
therefore  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  and  any  substantive  comments 
or  changes  made  during  that  review 
have  been  documented  in  the  public 
record. 

B.  Regulatory  Flexibility  Act 

For  the  reasons  explained  in  Unit  X 
of  this  preamble,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.),  the  Agency 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  brief,  the  factual  basis  of  this 
determination  is  as  follows:  there  are  17 
small  governments  that  may  be  affected 
by  the  proposed  rule  (i.e.,  will  have  to 
file  reports  under  the  proposed  rule), 
none  of  which  will  bear  annual  costs 
greater  than  1%  of  annual  government 
revenues.  EPA  estimates  that  4  of  the 
approximately  3,600  small  businesses 
potentially  affected  by  the  proposed  rule 
will  experience  annual  compliance 
costs  above  1%  of  annual  sales  after  the 
first  year  of  reporting.  Given  these 
relatively  small  estimated  impacts,  for 
purposes  of  the  RFA,  EPA  believes  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA's  estimates  are  based  on  the 
economic  analysis  (Ref.  79),  and  are  also 
discussed  in  Unit  X.  of  this  preamble. 
This  determination  is  for  the  entire 
population  of  small  entities  potentially 
a^ected  by  this  proposed  rule,  since  the 
test  for  certification  is  whether  the  rule 
as  a  whole  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notwithstanding  the  Agency's 
certification  of  this  rule  under  section 
605(b)  of  the  RFA,  EPA  remains 
committed  to  minimizing  real  impacts 
on  small  entities  where  this  does  not 
unacceptably  compromise  the 
informational  benefits  of  the  rule. 
Although  not  required,  EPA  intends  to 
prepare  guidance  for  reporting  on 
dioxin  that  will  assist  facilities  in 
determining  their  compliance  needs  and 
in  properly  completing  the  form,  which 
will  help  ensure  that  small  entities 
receive  assistance  to  ease  their  burden 
of  compliance.  EPA  has  prepared  such 
documents  for  current  reporters  and  has 
received  positive  feedback  on  their 
utility  from  the  targeted  facilities.  In 
addition,  the  Agency  is  always 
interested  in  any  comments  regarding 
the  economic  impacts  that  this 
regulatory  action  would  impose  on 
small  entities,  particularly  suggestions 
for  minimizing  that  impact.  Such 
comments  may  be  submitted  to  the 
Agency  at  any  time,  to  the  address  listed 
above.  To  ensure  consideration  during 
the  development  of  the  final  rule. 


comments  must  be  received  by  the  data 
indicated  in  the  "DATES"  section. 

Information  relating  to  this 
determination  has  been  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  is 
included  in  the  docket  for  this 
rulemaking. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  under 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  and  in  accordance 
with  the  procediues  at  5  CFR  1320.11. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(EPA  ICR  No.  1363)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460,  by  calling  (202)  260-2740,  or 
electronically  by  sending  an  e-mail 
message  to  "fanner.sandy€tepa.gov."  An 
electronic  copy  has  also  been  posted 
with  this  Federal  Register  document  on 
EPA's  homepage  with  other  information 
related  to  this  action.  The  information 
requirements  contained  in  this  proposal 
would  not  become  effective  until  OMB 
approves  them.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  subject  to  OMB  approval 
under  the  PRA  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations,  after  initial  publication  in 
the  Federal  Register,  are  maintained  in 
a  list  at  40  CFR  part  9. 

Provision  of  this  information  is 
mandatory,  upon  promulgation  of  a 
final  rule,  piu^uant  to  EPCRA  section 
313  (42  U.S.C.  11023)  and  PPA  section 
6607  (42  U.S.C.  13106).  EPCRA  section 
313  requires  owners  or  operators  of 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  any  of 
over  600  listed  toxic  chemicals  and 
chemical  categories  (hereinafter  toxic 
chemicals)  in  excess  of  the  applicable 
threshold  quantities,  and  meeting 
certain  requirements  (i.e.,  at  least  10 
Kits  or  the  equivalent),  to  report 
environmental  releases  and  transfers  of 
and  waste  management  activities  for 
such  chemicals  annually.  Under  section 
6607  of  the  PPA.  facilities  must  also 
provide  information  on  the  quantities  of 
the  toxic  chemicals  in  waste  streams 
and  the  efforts  made  to  manage  those 
waste  quantities.  The  regulations 
codifying  the  EPCRA  section  313 
reporting  requirements  appear  at  40  CFR 
part  372.  Respondeuis  may  designate 
the  specific  chemical  identity  of  a 
substance  as  a  trade  secret,  pursuant  to 
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EPCRA  section  $22  (42  U.S.C.  11042). 
Regulations  coAfying  the  trade  secret 
provisions  can  ie  found  at  40  CFR  part 

350. 

Under  the  prc^posed  rule,  all  facilities 
reporting  to  TRJ  on  PBT  chemicals 
would  have  to  Use  the  EPA  Toxic 
Chemical  Relea$e  Inventory  Form  R 
(EPA  Form  No.  9350-1).  0MB  has 
approved  the  easting  reporting  and 
recordkeeping  nequirements  related  to 
Form  R,  supplier  notification,  and 
petitions  under  OMB  Control  No.  2070- 
0093  (EPA  ICR  No.  1363). 

For  Form  R,  5PA  estimates  the 
industry  reporting  burden  for  collecting 
this  information  (including 
recordkeeping)  to  average  74  hours  per 
report  in  the  fir$t  year,  at  an  estimated 
cost  of  $5,079  pier  Form  R.  In 
subsequent  yea^s,  the  burden  is 
estimated  to  avfrage  52.1  hours  per 
refMJrt,  at  an  estimated  cost  of  $3,557  per 
Form  R.  These  ^timates  include  the 
time  needed  to  teview  instructions; 
search  existing  data  sources;  gather  and 
maintain  the  da(ta  needed;  complete  and 
review  the  collation  of  information; 
and  transmit  ori  otherwise  disclose  the 
information.  The  actual  burden  on  any 
specific  facility  may  be  different  from 
this  estimate  deQ)ending  on  the 
complexity  of  the  facility's  operations 
and  the  profile  ^  the  releases  at  the 
facility. 

This  proposed  rule  is  estimated  to 
result  in  reporti  from  9,500 
respondents.  OJ  these,  2,600  facilities 
are  estimated  t0  be  reporting  to  TRI  for 
the  first  time  as  a  result  of  the  rule, 
while  6,900  are  currently  reporting 
faciUties  that  will  be  submitting 
additional  reports.  These  facilities  will 
submit  an  estiniated  additional  17,000 
Form  Rs.  This  proposed  rule  therefore 
results  in  an  estimated  total  burden  of 
1.8  million  hoirs  in  the  first  year,  and 
1  million  hours  in  subsequent  years,  at 
a  total  estimated  industry  cost  of  $126 
million  in  the  Qrst  year  and  $70  million 
in  subsequent  years. 

Burden  meails  the  total  time,  effort,  or 
financial  resoufces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency«  This  includes,  where 
applicable,  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utihze  technology  and  systems  for 
the  purposes  o|  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  {applicable  instructions 
and  requiremeijts;  train  personnel  to  be 
able  to  responc^  to  a  collection  of 
information;  se^h  data  sources; 
complete  and  rfeview  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information.  EPA's  burden 
estimates  for  the  rule  take  into  account 
all  of  the  above  elements,  considering 
that  under  section  313,  no  additional 
measurement  or  monitoring  may  be 
imposed  for  purposes  of  reporting. 
Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  EPA  at  the  address 
provided  above,  with  a  copy  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  Please  remember  to 
include  the  ICR  number  in  any 
correspondence.  The  final  rule  will 
respond  to  any  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  EPA  has  determined 
that  this  action  contains  a  Federal 
mandate"  that  may  result  in 
expenditures  of  $100  million  or  more 
for  the  private  sector  in  any  1  year,  but 
that  it  will  not  result  in  such 
expenditures  for  State,  local,  and  tribal 
goverrunents,  in  the  aggregate. 
Accordingly,  EPA  has  prepared  a 
written  statement  for  this  proposed  rule 
pursuant  to  section  202  of  UMRA,  and 
that  statement  is  available  in  the  public 
docket  for  this  rulemaking.  The  costs 
associated  with  this  action  are  estimated 
in  the  economic  analysis  prepared  for 
this  proposed  rule  (Ref.  79),  which  is 
included  in  the  public  docket  and 
summarized  in  Unit  X.  of  this  preamble. 
The  following  is  a  brief  summary  of  the 
UMRA  statement  for  the  proposed  rule. 

This  proposed  rule  is  tMeing 
promulgated  pursuant  to  sections 
313(b)(1)(B)  and  (d)  of  EPCRA,  42  U.S.C. 
section  11023(b)(1)(B)  and  (d),  and 
section  6607  of  the  Pollution  Prevention 
Act.  42  U.S.C.  section  13106.  The 
economic  analysis  contains  an  analysis 
of  the  benefits  and  costs  of  this 
proposed  rule,  which  estimates  that  the 
total  industry  costs  of  the  proposed  rule 
will  be  $126  million  in  the  first  year  and 
$70  million  per  year  thereafter,  and 
concludes  that  the  benefits  will  be 
significant  but  caimot  be  assigned  a 
dollar  value  due  to  the  lack  of  adequate 
methodologies.  This  information  is  also 
siunmarized  above  in  Unit  X  of  this 
preamble.  EPA  believes  that  the  benefits 


provided  by  the  information  to  be 
reported  under  this  proposed  rule  will 
significantly  outweigh  the  costs 
imposed  by  today's  action.  The  benefits 
of  the  information  will  in  turn  have 
positive  effects  on  health,  safety,  and 
the  natural  environment  through  the 
behavioral  changes  that  may  result  from 
that  information. 

EPA  has  not  identified  any  Federal 
financial  resources  that  are  available  to 
cover  the  costs  of  this  proposed  rule.  As 
set  forth  in  the  economic  analysis,  EPA 
has  estimated  the  future  industry 
compUance  costs  (after  the  first  year)  of 
this  proposed  rule  to  be  $70  million 
aimually.  Of  those  entities  affected  by 
today's  action,  EPA  has  not  identified 
any  disproportionate  budgetary  impact 
on  any  particular  region,  government,  or 
community,  or  on  any  segment  of  the 
private  sector.  Based  on  the  economic 
analysis,  EPA  has  concluded  that  it  is 
highly  unlikely  that  this  proposed  rule 
will  have  an  appreciable  effect  on  the 
national  economy. 

EPA  has  determined  that  it  is  not 
required  to  develop  a  small  government 
agency  plan  as  specified  by  section  203 
of  UMRA  or  to  conduct  prior 
consultation  with  State,  local,  or  tribal 
governments  under  section  204  of 
UMRA,  because  the  proposed  rule  will 
not  significantly  or  uniquely  affect  small 
governments  and  does  not  contain  a 
significant  Federal  intergovernmental 
mandate. 

Finally,  EPA  believes  this  proposed 
rule  complies  with  section  205(a)  of 
UMRA.  The  objective  of  this  proposed 
rule  is  to  expand  the  public  benefits  of 
the  TRI  program  by  exercising  EPA's 
discretionary  authority  to  add  chemicals 
to  the  program  and  to  lower  reporting 
thresholds,  thereby  increasing  the 
amount  of  information  available  to  the 
public  regarding  the  use,  management 
and  disposition  of  listed  toxic 
chemicals.  In  making  additional 
information  available  through  TRI,  the 
Agency  increases  the  utility  of  TRI  data 
as  an  effective  tool  for  empowering  local 
commxmities,  the  public  sector, 
industry,  other  agencies,  and  State  and 
local  governments  to  better  evaluate 
risks  to  public  health  and  the 
envirorunent,  particularly  at  the  local 
level. 

As  described  in  Unit  VH.A.l.ii.  of  this 
preamble,  EPA  considered  burden  in  the 
threshold  selection.  The  rule  also 
contains  reporting  requirements  that 
will  limit  burden  (e.g.,  reporting 
limitations  for  vanadium  in  alloys  and 
a  "manufacture  only"  activity  qualifier 
for  dioxin).  In  addition,  existing  burden- 
reducing  measures  (e.g.,  the  laboratory 
exemption,  and  the  otherwise  use 
exemptions,  which  include  the  routine 
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janitorial  or  facility  grounds 
maintenance  exemption,  motor  vehicle 
maintenance  exemption,  structural 
component  exemption,  intake  air  and 
water  exemption  and  the  personal  use 
exemption)  will  apply  to  the  facilities 
that  file  new  reports  as  a  result  of  this 
proposed  rule.  EPA  also  will  be 
assisting  small  entities  subject  to  the 
proposed  rule,  by  such  means  as 
providing  meetings,  training,  and 
compliance  guides  in  the  future,  which 
also  will  ease  the  biu-dens  of 
compliance. 

Many  steps  have  been  and  will  be 
taken  to  further  reduce  the  biu-den 
associated  with  this  proposed  rule,  and 
to  EPA's  knowledge  there  is  no  available 
alternative  to  the  proposed  rule  that 
would  obtain  the  equivalent  information 
in  a  less  burdensome  manner.  For  all  of 
these  reasons,  EPA  believes  the  rule 
complies  with  UMRA  section  205(a). 

E.  Executive  Orders  12898  and  13045 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  February  16,  1994), 
entitled  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  the  Agency  must  consider 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  environmental  and  health 
conditions  in  low-income  populations 
and  minority  populations.  Pursuant  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  if  an  action  is 
economically  significant  under 
Executive  Order  12866,  the  Agency 
must,  to  the  extent  permitted  by  law  and 
consistent  with  the  agency's  mission, 
identify  and  assess  the  environmental 
health  risks  and  safety  risks  that  may 
disproportionately  affect  children. 

By  lowering  the  section  313  reporting 
thresholds  for  PBT  chemicals,  EPA  is 
providing  communities  across  the 
United  States  (including  low-income 
populations  and  minority  populations) 
with  access  to  data  that  may  assist  them 
in  lowering  exposures  and  consequently 
reducing  chemical  risks  for  themselves 
and  their  children.  This  information  can 
also  be  used  by  government  agencies 
and  others  to  identify  potential 
problems,  set  priorities,  and  take 
appropriate  steps  to  reduce  any 
potential  risks  to  human  health  and  the 
environment.  Therefore,  the 
informational  benefits  of  the  proposed 
rule  will  have  a  positive  impact  on  the 
human  health  and  envirorunental 
impacts  of  minority  populations,  low- 
income  populations,  and  children. 


List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know.  Reporting 
and  recordkep  )ing  requirements,  and 
Toxic  chemicals. 

Dated:  December  24, 1998. 

Carol  M.  Bro%vner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

§372.22  [Amended] 

2.  hi  §  372.22(c),  by  removing  the 
phrase  "§  372.25  or  §  372.27."  and 
adding  in  its  place  "§  372.25,  §  372.27, 
or  §372.28." 

§372.25  [Amended] 

3.  In  the  introductory  text  of  §  372.25, 
by  removing  the  first  clause  "Except  as 
provided  in  §  372.27,"  and  adding  in  its 
place  "Except  as  provided  in  §  372.27 
and  §372.28,". 

4.  In  §372.27,  by  adding  a  new         ^ 
paragraph  (e)  to  read  as  follows: 

§372.27    Alternate  threshold  and 
certification. 

•        •        *        *        * 

(e)  The  provisions  of  this  section  do 
not  apply  to  any  chemicals  listed  in 
§372.28. 

5.  By  adding  a  new  §  372.28  to 
subpart  B  to  read  as  follows: 

§  372.28    Lower  thresholds  for  chemicals 
of  special  concern. 

(a)  Notwithstanding  §  372.25  or 
§  372.27,  for  the  toxic  chemicals  set 
forth  in  this  section,  the  threshold 
amounts  for  manufacturing  (including 
importing),  processing,  and  otherwise 
using  such  toxic  chemicals  are  as  set 
forth  in  this  section. 

(1)  Chemical  Usting  in  alphabetic 
order. 


Chemical  name 

CAS 
No. 

Report- 
ing 

thresh- 
old 

Aldrin  „ 

Beruo(g.h,i)perylene  

Chlordane 

Dicofol  

00309- 

00-2 
00191- 

24-2 
00057- 

74-9 
00115- 

32-2 

100 
10 
10 
10 

Report- 

Chemical r^me 

CAS 
No. 

ing 
thresh- 
old 

Heptachlor  

00076- 
44-8 

10 

HexachlOfot>enzene  

00118- 
74-1 

10 

Isodrin 

00465- 
73-6 

10 

Mercury  

07439- 
97-6 

10 

Methoxychlor  

00072- 
43-5 

100 

Octachlorostyrene  

29082- 
74-4 

10 

Pendimettialin 

40487- 

42-1 

100 

Pentachiorotjenzene  

00608- 
93-5 

10 

Polychlorinated  Biphenyl 

01336- 

10 

(PCBs). 

36-3 

Tetrabromol)isphenol  A  ... 

00079- 
94-7 

100 

Toxaphene  

08001- 
35-2 

10 

Trjfluralin 

01582- 
0^ 

100 

(2)  Chemical  categories  in  alphabetic 
order. 


Category  name 


Dioxin  and  Dioxin-Like  Compounds 
(manufacture    only):    (This    cat- 
egory includes  only  those  chemi- 
cals listed  below). 
67562-39-4     1.2,3.4.6,7,8- 

Heptachlorodit>enzofuran 
55673-89-7    1.2,3,4,7,8,9- 

Heptachlorodibenzofuran 
70648-26-9     1 .2,3,4,7,8- 

Hexachlorodibenzofuran 
571 1 7-44-9     1 ,2,3,6.7,8- 

Hexachlorodibenzofuran 
72918-21-9     1,2,3,7.8.9- 

Hexachlorodibenzofuran 
60851-34-5    2.3.4.6.7.8- 

Hexachlorodibenzofuran 
39227-28-6     1.2.3,4.7.8- 

Hexachlorodit)enzo-p-dioxin 
57653-85-7     1,2.3.6.7,8- 

Hexachlorodibenzo-p-dioxin 
19408-74-3     1.2.3.7,8.9- 

Hexachlorodibenzo-p-dioxin 
35822-46-9     1 .2.3,4.6.7.8- 

Heptachlorodibenzo-p<lioxin 
39001-02-0     1.2,3,4,6,7.8,9- 

Octachlorodibenzoturan 
03268-87-9     1,2,3,4,6,7,8,9- 

Octachlorodibenzo-p-dioxin 
57117-41-6     1.2,3.7.8- 

Pentachlorodibenzofuran 
57117-31-4    2.3.4,7.8- 

Pentachlorodibenzofuran 
40321-76-4     1.2.3,7.8- 

Pentachlorodibenzo-p-dioxin 


Report- 
ing 

thresh- 
old 


0.1 


grams 
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Categ*y  name 


1 

51207-31-9    2.3,7.8- 

TetrachlofOdibenzofuran 
01746-01-6    2,3,7,8- 

TetrachlofOdibenzo-p-dioxin 

Mercury  compounds  

Polycyclic     arortatic     compounds 
(PACs):  (This  category  includes 
only     those     chemicals     listed 
below). 
00066-55-3  ' 

Benz(a)an|hracene 
00206-99-2 

Ben20(b)flooranthene 
00206-82-3 

BenzoO)flUoranthene 
00207-08-9  I 

Ben2o(k)flijoranthene 
00206-44-0 

Benzo(j.k)lluorene 
00189-55-9 

Ben20(r,s,t)pentaphene 
00218-01-9 

Ben20(a)phenanthrene 
00050-32-8    Ben20(a)pyrene 
00226-36-8 

Diben2(a,h)acridine 
00224-42-0 

Dit)enz(a,i)achdine 
00063-70-3 

Dibenzo(a»h)anthracene 


i(ir 


Report- 
ing 

thresh- 
old 


Category  name 


Report- 
ing 

thresh- 
old 


10 
10 


00194-59-2    7H- 

Dibenzo(c,g)cart}azole 
05385-75-1 

Dit)enzo(a,e)fluoranthene 
00192-65-4 

Dit)enzo(a,e)pyrene 
00189-64-0 

Dibenzo(a,h)pyrene 
00191-30-0 

Diben2o(a.l)pyrene 
0OOJ7-97-6    7.12- 

Dimethylt)enz(a)anthracene 
00193-39-5    lndeno(1,2.3- 

cdjpyrene 
00056-49-5    3- 

Methylcholanthrene 
03697-24-3    5-Methylchrysene 
05522-43-0     1 -Nitropyrene 


(b)  The  threshold  determination 
provisions  at  §  372.25(c)-{h)  and  the 
exemptions  at  §  372.38(bHh)  are 
applicable  to  the  toxic  chemicals  listed 
in  paragraph  (a)  of  this  section. 

§372.30  [Amended] 

'6.  In  §  372.30(a),  by  removing  the 
phrase  "in  §  372.25  at"  and  adding  in  its 
place  "in  §  372.25,  §  372.27,  or  §  372.28 
at". 


7.  In  §  372.38(a).  by  adding  the 
following  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§372.38    Exemptions. 

(a)     *     *     *  This  exemption  does  not 
apply  to  toxic  chemicals  listed  in 
§  372.28,  except  for  purposes  of 

§  372.45(d)(1). 

»        •        *        •        * 

8.  In  §372.65. 

i.  By  removing  in  paragraph  (a)  the 
entry  "Vanadiiun  (fume  or  dust)"  and 
adding  in  its  place  "Vanadium  (except 
when  contained  in  an  alloy)". 

ii.  By  removing  in  paragraph  (b)  for 
CAS  no.  7440-62-2.  the  enU-y 
"Vanadiiun  (fume  or  dust)"  and  adding 
in  its  place  "Vanadium  (except  when 
contained  in  an  alloy)". 

iii.  By  adding  chemicals  to  paragraph 

(a)  alphabetically. 

iv.  By  adding  chemicals  to  paragraph 

(b)  by  CAS  no.  sequence. 

V.  By  adding  two  categories  to 
paragraph  (c)  alphabetically. 

vi.  By  adding  two  chemicals  to 
paragraph  (c)  imder  the  polycyclic 
aromatic  compounds  (PACs)  category. 

The  amendments  and  additions  read 
as  follows: 

§  372.65    Chemicals  and  chemical 
categories  to  which  the  part  applies. 


(a) 


Chemical  name 

CAS  No. 

Effective  date 

Benzo(g.h,i)pery 
Octachlorostyrer 
Pentachlorot)enz 
Tetrabromobtsp^ 

•  .        •              •              • 
jne 

•  •              •    '         • 

•  ~           •              *              • 
ioe 

•  •             •             • 
snol  A 

•  •              •              • 

•  *                             • 

00191-24-2 

•  •                             *                 ■ 

29082-74-4 

•  •                             * 

00608-93-5 

•  *                             • 

00079-94-7 

•               •               • 

1/00 
1/00 
1/00 
1/00 

(b)    •     •     ' 

C/ 

SNo. 

Chemical  name 

Effective  date 

00079-94-7 

Tetratyomobisohenol  A 

1/00 

00191-24-2 

•                          *                          •                          • 

Benzo(g,h.i)perylene  

•               •               • 
1 

1/00 

Federal  Register /Vol.  64.  No.  2 /Tuesday,  January  5,  1999 /Proposed  Rules 


729 


CAS  No. 

Chemical  name 

Effective  date 

00608-93-5 

Pentachiorobenzene 

1AX) 

29082-74-4 

•              •••••• 

Octachlorostyrene  

1/00 

•              •••••• 

(0 


Category  name 


Effective  date 


Dioxin  and  Dioxin-Lil<e  Compounds  (manufacture  only):  (This  category  includes  only  those  chemicals  listed  below) 

67562-39-4  1  ^,3,4,6.7.8-Heptachlorodibenzofuran 

55673-89-7  1 .2,3,4,7,8,9-Heptachlorodibenzofuran 

70648-26-9  1.2,3,4,7,8-Hexachlorodit)en2ofuran 

57117-44-9  1.2,3,6,7.8-Hexachlorodibenzofufan 

72918-21-9  1.2,3,7,8.9-Hexachlorodibenzofuran 

60851-34-5  2.3,4,6,7.8-Hexachlorodiben2ofuran 

39227-28-6  1 .2,3,4,7,8-Hexachloro<«)en20-p-dioxin 

57653-85-7  1 .2,3,6,7,8-Hexachlorodibenzo-p-dioxin 

1 9408-74-3  1 .2,3,7,8,9-Hexachlorodibenzo-p-dioxin 

36822-46-9  1 ,2,3,4,6,7,8-Heptachlorodit)en20-p-dioxin 

39001-02-0  1.2,3,4,6,7,8,9-Octachlorodibenzofuran 

03268-87-9  1 .2,3,4,6,7,8,9-Octachlorodibenzo-p-dioxin 

571 1 7-41  -6  1  ^,3.7,8-Pentachlorodibenzofuran 

571 1 7-31  -4  2,3,4,7,8-Pentachlorodiben20furan 

40321  -76-4  1 .2.3.7.8-Pentachlorodibenzo^>-dioxin 

51207-31-9  2,3,7,8-Tetrachlorodibenzofuran 

01746-01-6  2,3.7,8-Tetrachlorodibenzo-p-dioxin 


Polycyclic  aromatic  compounds  (PACs):  This  category  includes  only  those  chemicals  listed  below) 

*  •  •  *  •  • 
00206-44-0    Benzo(j,k)fluorene 

00056-49-5    3-Methylcholanthrene 

•  •  •  •  •  • 
Vanadium  compounds 


1/00 


1/00 
1/00 
1/00 


§372.85  [Amended] 

9.  In  §372.85, 

i.  By  removing  in  paragraphs  (b)(15)(i) 
introductory  text  and  (b)(16)(ii){B)  the 
phrase  "may  be  indicated  in  ranges" 


and  adding  in  its  place  "may  be 
indicated  in  ranges,  except  for 
chemicals  set  forth  in  §  372.28". 

ii.  By  removing  in  paragraph 
(b){16)(i)(B)  the  phrase  "may  be 
indicated  as  a  range"  and  adding  in  its 


place  "may  be  indicated  as  a  range, 
except  for  chemicals  set  forth  in 
§372.28". 

[FR  Doc.  98-34835  Filed  12-30-98;  4:17  pml 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  5, 
1999 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Disaster-set-aside  program; 
published  1-5-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Oklahoma;  published  11-6- 
98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  11- 
6-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
GRAS  or  prior-sanctioned 
ingredients: 

Magnesium  cartwnate, 
magnesium  chloride,  etc. 
Technical  amendment; 
published  1-5-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard  • 

Draw/bridge  operations: 
Louisiana;  published  1-5-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  published  12- 

21-98 
Pratt  &  Whitney;  published 

12-31-98 
Twin  Commander  Aircraft 

Corp.;  published  10-9-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  research,  promotion, 
and  consumer  information 


order;  comments  due  by  1- 
11-99;  published  11-10-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida  and 
imported  grapefruit; 
comments  due  by  1-11-99; 
published  11-10-98 

AGRICULTURE 
iSEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Asian  longhorned  beetle; 
comments  due  by  1-11- 
99;  published  11-13-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Food  and  nutrition 
services  and 
administration  funding 
formulas  rule; 
comments  due  by  1-11- 
99;  published  10-13-98 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Consumer  protection 

standards — 

Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chilling  performance 
standards;  comments 
due  by  1-13-99; 
published  12-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  halibut  and 
sablefish;  individual 
fishing  quota  program; 
modified  hired  skipper 
requirements;  comments 
due  by  1-15-99; 
published  12-16-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
Vocational  rehabilitation  and 
education: 


Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Generic  maximum 
achievable  control 
technology;  comments 
due  by  1-12-99;  published 
10-14-98 
Air  pollutants;  hazardous; 
national  emission  standards: 
Publicly  owned  treatment 
works;  188  HAP;  list; 
comments  due  by  1-15- 
99;  published  12-1-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maine;  comments  due  by  1- 
11-99;  published  12-11-98 
Air  programs;  State  authority 
delegations: 

California;  comments  due  by 
1-15-99;  published  12-16- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nevada;  comments  due  by 
1-11-99;  published  12-11- 
98 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical 
manufacturing  industry; 
comments  due  by  1-11- 
99;  published  10-28-98 
Superlund  program: 
CERCLA  hazardous 
substances  list;  additions 
and  removals — 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-13-99;  published 
12-14-98 
National  priorities  list 
update;  comments  due 
by  1-14-99;  published 
12-15-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Incumbent  local  exchange 
carriers;  biennial 


regulatory  review; 
comments  due  by  1-11- 
99;  published  12-11-98 
Universal  service — 
Wireless 
telecommunications 
.providers;  local  usage 
requirements;  comments 
due  by  1-11-99; 
published  12-10-98 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  1- 
11-99;  published  12-4-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Write-your-own  program — 
Expense  allowance 

percentage;  comments 

due  by  1-12-99; 

published  11-13-98 
Expense  allowance; 

marketing  incentives, 

performance  measures, 

agent  compensation. 

and  compensation  for 

unallocated  loss 

expenses;  comments 

due  by  1-12-99; 

published  11-13-98 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Shipping  Act  of  1984; 
agreements  by  ocean 
carriers  and  marine 
terminal  operators; 
comments  due  by  1-14- 
99;  published  12-15-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatwn 
(FAR): 

Brand  name  items;  use  of 
purchase  descnptions; 
comments  due  by  1-15- 
99;  published  11-16-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Sodium  2,2'- 
methylenebis(4,6-di-tert- 
butylphenyl)phosphate; 
comments  due  by  1-11- 
99;  published  12-11-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 
Data  collection  program; 
final  adverse  actions 
reportiny;  comments 
due  by  i  11-99; 
published  12-30-98 


IV 
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INTERIOR  DEPARTMENT 
Pish  and  Wlldlite  Service 
Endangered  and  threatened 

species: 

Marron  bacoraj  etc.; 
comments  dUe  by  1-15- 
99;  published  11-16-98 

Redband  troutij  comments 
due  by  1-15|99;  published 
11-16-98 

Spalding's  catohfly; 
comments  dfje  by  1-15- 
99;  publishe^l  11-16-98 
Migratory  bird  p*mrts: 

Mid-continent  light  goose; 
populations  leduction; 
conservation  order 
establishmerit;  comments 
due  by  1-15*99;  published 
1-6-99 

INTERIOR  DEPARTMENT 

National  Park  Service 

National  Park  System: 

Glacier  Bay  National  Park. 
AK;  commercial  fishing 
activities;  co(nments  due 
by  1-15-99;  bublished  12- 
11-98  I 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  pisn 
submissions: 
Illinois;  comments  due  by  1- 

11-99;  published  12-10-98 
West  Virginia;  ixjmments 

due  by  1-15J99;  published 

12-10-98 


JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 

comments  due  by  1-11-99; 

published  12-10-98 
Whistleblower  protection  for 

FBI  employees;  comments 

due  by  1-11-99;  published 

11-10-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Earned  value  management 
system;  application; 
comments  due  by  1-15- 
99;  published  11-16-98 
Federal  Acquisition  Regulation 

(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Non-owner  operating  service 
companies;  proposed 
criteria;  comments  due  by 
1-15-99;  published  10-9- 
98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Greenwood  Lake  Powertxjat 
Classic;  comments  due  by 
1-12-99;  published  11-13- 
98 
Vocational  rehabilitation  and 
education: 


Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Bell;  comments  due  by  1- 
12-99;  published  11-13-98 

Boeing;  comments  due  by 
1-12-99;  published  11-13- 
98 

British  Aerospace; 
comments  due  by  1-11- 
99;  published  12-8-98 

international  Aero  Engines; 
comments  due  by  1-12- 
99;  published  11-13-98 

McDonnell  Douglas; 
comments  due  by  1-12- 
99;  published  11-13-98 

Robinson  Helicopter  Co.; 
comments  due  by  1-11- 
99;  published  11-10-98 

Schweizer  Aircraft  Corp.  et 
ai.;  comments  due  by  1- 
11-99;  published  11-10-98 

Airworthiness  standards: 
Special  conditions — 
Boeing  model  757-300 
airplane;  comments  due 
by  1-11-99;  published 
12-10-98 

Class  E  airspace;  comments 
due  by  1-11-99;  published 
11-19-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Freight  and  other  non- 
passenger  trains  and 
equipment;  brake  system 
safety  standards;  comments 
due  by  1-15-99;  published 
9-9-98 

TRANSPORTATION 
DEPARTMENT 

Transportation  Statistics 
Bureau 

ICC  Termination  Act; 
implementation: 

Motor  carriers  of  proerty; 
reporting  requirements; 
comments  due  by  1-15- 
99;  published  11-25-98 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Organization  and  functions, 
etc.: 

Suspicious  activity  reports 
and  other  non-public 
agency  information; 
disclosure;  comments  due 
by  1-11-99;  published  11- 
10-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 
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Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
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Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
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GPO  Access 

Free  online  access  lo  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
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Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  AvaUable 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1.  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883.  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 
See  Food  Safety  and  Inspection  Service 
See  Gram  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Business-Cooperative  Service 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  862-863 

Alcohol,  Tot>acco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages: 
Wine;  labeling  and  advertising — 
Johannisberg  Reisling;  compliance  date  deferral,  753- 
754 
PROPOSED  RULES 
Alcoholic  beverages: 
Wine;  labeling  and  advertising — 
Johannisberg  Riesling;  wine  designation,  813-816 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  884 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  Service 

NOTICES 

Customs  bonds: 
Authorized  facsimilie  signatures  and  seals;  approval  to 
use,  924 

Defense  Department 

See  Air  Force  Department 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Accidental  release  prevention — 
Risk  management  programs,  963-980 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  754-756 
Illinois,  756-759 
Rhode  Island 
Correction,  926 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Dicamba  (3,6-dichloro-o-anisic  acid),  759-769 


PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  818-820 

Illinois,  820-821 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Major  repair  data  development  (SFAR  No.  36-7),  957-961 
Airworthiness  directives: 

General  Electric  Co.,  749-751 

Relative  Workshop,  751-753 

PROPOSED  RULES 
Airworthiness  directives: 

British  Aerospace,  785-787 

International  Aero  Engines,  787-789 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  877-879 

Federal  Crop  Insurance  Corporation 

NOTICES 

Crop  revenue  coverage: 
Wheat,  829-843 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  879 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines — 
Transportation  services  regulation,  789 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

California  Independent  System  Operator  Corp.  et  al,  866- 
870 

'Western  Systems  Coordinating  Council  et  al.,  870-873 
Environmental  statements;  availability,  etc.: 

CNG  Transmission  Corp.,  873-876 
Hydroelectric  applications,  876 
Hydroelectric  applications: 

American  Fork  Hydroelectric  Project,  American  Fork,  UT; 
comment  request,  877 
Meetings: 

Equitrans,  L.P.;  settlement  conference,  877 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  863 

El  Paso  Natural  Gas  Co..  863-864 

Midwestern  Gas  Transmission  Co.  et  al.,  864 

Panhandle  Eastern  Pipe  Line  Co.,  864-fi65 

Tennessee  Gas  Pipeline  Co.  et  al.,  865 


IV 


Federal  Register /Vol.  64,  No.  3  /  Wednesday.  January  6,  1999 /Contents 


Federal  Reseive  System 

NOTICES 

Banks  and  bailk  holding  companies: 

Change  in  bank  control,  879 

Formations,  acquisitions,  and  mergers,  879-880 

Federal  Tradei  Commission 

RULES 

Appliances,  consumer,  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Refrigerattrs,  refrigerator-freezers,  and  freezers; 
correction,  926 
NOTICES 

Prohibited  tra^e  practices: 
British  Petrdleum  Co.  p.l.c.  et  al.,  880-«82 

Fish  and  Wildlife  Service 

RULES 

Endangered  Species  Convention: 
River  otters  taken  in  Missouri  in  1998-1999  and 
subsequent  seasons;  exportation,  769-775 
PROPOSED  RULBS 

Endangered  aijd  threatened  species: 

Redband  trojut,  821 
Migratory  birq  himting: 

Mid-continepit  light  goose;  harvest  increase,  821-822 
Migratory  bird  permits: 
Mid-contineut  light  goose;  populations  reduction; 
conservation  order  establishment,  822-823 
NOTICES  I 

Endangered  aijd  threatened  species: 
Recovery  plans — 
Braunton'5  milkvetch,  etc.  (Los  Angeles  Basin, 
Califamia),  906-907 
Environmenta  statements;  availability,  etc.: 
Incidental  t$ke  permits — 
Dalles  Mijnicipal  Watershed,  OR,  907-908 
Meetings: 
Service  Regulations  Committee,  908-909 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Zeneca  Biodides,  884 
Human  drugs  :j 
New  drug  applications — 
Dipyridartiole;  approval  withdrawn,  884-886 
Meetings:      j 

Pharmacy  CJompounding  Advisory  Committee,  886-887 
Reports  and  giiidance  docimients;  availability,  etc.: 

Guidance  documents;  quarterly  Ust,  888-903 
Reports  and  gtiidance  docimients  availability,  etc.: 

i\  new  animal  drugs  intended  for  use  in 
jducing  animals;  microbial  effects  on  human 
ramework  for  evaluation  and  assurance,  887- 


Antimicrob: 
food-pi 
safety 
888 


Food  Safety  4nd  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Cooked  beef,  roast  beef,  and  cooked  corned  beef 
produc  s,  etc.;  performance  standards,  732-749 
NOTICES 
Meetings: 
Codex  Alinientarius  Commission — 
Food  Import  and  Export  Inspection  and  Certification 
Syste  ms  Conmiittee,  843-844 


General  Accounting  Office 

NOTICES 

Financial  management  systems: 
Joint  Financial  Management  Improvement  Program; 

Direct  Loan  System  Requirements;  availability,  882- 

883 

Grain  Inspection,  Packers  and  Stockyards  Administration 

RULES 

Grain  inspection: 
Moisture  meters;  tolerances,  731 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Meharry  Medical  College,  883-884 

Health  Resources  and  Services  Administration 

NOTICES 

Competitive  comprehensive  grants  preview  (1999  FY); 
availability,  927-955 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  905-906 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  910-912 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

Education  tax  credits;  Hope  scholarship  credit  and 
lifetime  learning  credit;  guidance,  794-805 

Estates;  applicability  of  separate  share  rules,  790-794 

Fast-pay  stock;  recharacterizing  financing  arrangements, 
805-813 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  924-925 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  carbon  steel  plate  from — 

Canada,  846-847 
Elemental  sulphur  from — 

Canada,  848-851 
Freshwater  crawfish  tail  meat  from — 

China,  851 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  from — 

China;  correction,  851-852 
Pasta  from — 

Italy,  852-853 
Pressure  sensitive  plastic  tape  from — 

Italy.  853-856 
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Stainless  steel  wire  rod  from — 

India,  856-657 
Steel  wire  strand  from — 

Japan,  857-660 
Welded  carbon  steel  pipe  and  tube  from — 

Taiwan,  860 
Coiintervailing  duties: 
Elastic  rubber  tape  from — 

India,  860-861 
North  American  Free  Trade  Agreement  (NAFTA); 

binational  panel  reviews: 
Circiilar  welded  non-alloy  steel  pipe  and  tube  from — 

Mexico,  861 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Code  hopping  remote  control  systems,  including 
components  and  integrated  circuits  used  therein, 
90»-910 

Justice  Department 

See  Immigration  and  Naturalization  Service 

L^bor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 
Oregon  Trail  Interpretive  Center  Advisory  Board,  909 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act,  914 

National  Credit  Union  Administration 

PROPOSED  RULES 
Federal  Credit  Union  Act: 
Supervisory  committee  audits  and  verifications,  776-784 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Leadership  Initiatives  Panel,  914-915 

National  institutes  of  Health 

NOTICES 

Inventions;  Government-owned;  availability  for  licensing: 
Therapeutic  respiratory  syncytial  virus  monoclonal 
antibodies,  903-904 
Meetings: 
National  Institute  of  Child  Health  and  Human 

Development,  905 
National  Institute  of  General  Medical  Sciences,  905 
National  Institute  of  Neurological  Disorders  and  Stroke, 
904 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 

Northeast  multispecies,  823 
West  Coast  States  and  Western  Pacific  fisheries — 
Bottomfisb  and  seamount  groundfish,  823-828 


NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Upper  Columbia  spring  chinook  salmon  and  Upper 
Columbia  steelhead,  861-862 
Permits: 
Marine  mammals,  862 

Nuclear  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Special  Testing  Laboratories,  Inc.,  915 
Enforcement  actions;  poUcy  and  procedure: 

Discretion  in  cases  involving  natural  events;  poUcy 
statement,  915-916 
Meetings;  Simshine  Act,  916-917 
Petitions;  Director's  decisions: 

Pacific  Gas  &  Electric  Co.,  917 
Applications,  hearings,  determinations,  etc.: 

Shieldalloy  Metallurgical  Corp.,  915 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 

Metalworking  Fluids  Standards  Advisory  Committee,  912 
State  plans;  development,  enforcement,  etc.: 

Oregon,  913-914 

Postal  Rate  Commission 

NOTICES 

Visits  to  facilities: 
New  York,  917 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Korean  Peninsula  Energy  Development  Organization;  U.S. 
contribution  (Presidental  Determination  No.  99-9  of 
December  24.  1998).  981-983 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Rural  Business-Cooperative  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  Business  Enterprise  Grant  Program;  technical 

assistance  for  rural  transportation  systems,  844—846 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  918-919 

Applications,  hearings,  determinations,  etc.: 
Grubb  &  Ellis  Co.,  917-918 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  801 
RIN  058O-AA60 

Tolerances  for  Moisture  Meters 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  meikes  final  an 
interim  rule  amending  regulations 
under  the  United  States  Grain  Standards 
Act  (USGSA)  by  revising  tolerances  for 
moisture  meters  used  in  official  grain 
inspection  services.  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  made  this  revision  to 
reflect  tolerances  for  both  the  Motomco 
Model  919  moisture  meter  and  the 
Dickey-john  GAC  2100.  which  GIPSA 
started  phasing  in  as  the  new  official 
moisture  meter  as  of  August  1, 1998. 
EFFECTIVE  DATE:  February  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Pforr  at  telephone  (202)  720- 
0262. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  OMB. 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  a  retroactive  effect.  The  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  imless 


they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Effect  on  Small  Entities 

The  Administrator  of  GIPSA  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  GIPSA 
made  this  revision  to  reflect  tolerances 
for  the  current  official  moisture  meter, 
the  Motomco  Model  919,  and  the 
Dickey-john  GAC  2100,  which  GIPSA 
started  phasing  in  as  the  new  official 
moisture  meter  beginning  August  1, 
1998.  The  revised  tolerances  will  be 
applied  to  moisture  meters  owned  and 
used  by  GIPSA,  8  delegated  States,  and 
the  57  official  agencies  (49  private 
entities  and  8  State  agencies)  to  perform 
official  grain  inspection  services.  Most 
of  these  agencies  would  be  considered 
small  entities  under  Small  Business 
Administration  criteria.  Although  the 
check  testing  procedure  for  the  GAC 
2100  meter  is  simpler  than  that  for  the 
Motomco  919  meter,  the  tolerance  on 
the  GAC  2100  moisture  meter  used  for 
official  inspection  is  being  neither 
tightened  nor  relaxed  as  compared  to 
the  tolerances  for  the  Motomco  919. 
There  is,  therefore,  little  impact  of 
making  these  tolerance  changes  in  the 
regulations  on  small  or  large  entities 
engaged  in  the  inspection  of  grain. 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  the 
recordkeeping  and  reporting  burden 
imposed  by  Part  801  was  previously 
approved  by  OMB  under  control 
number  0580-0013  and  v«ll  not  be 
affected  by  this  rule. 

Background 

Following  the  selection  of  a  new 
official  moisture  meter  for  the  national 
grain  inspection  system.  GIPSA 
published  an  interim  rule  on  June  25, 
1998  (63  FR  34554),  that  revised 
tolerances  for  moisture  meters  used  in 
official  grain  inspection  services  and 
provided  an  opportunity  to  comment  on 
those  revised  tolerances.  GIPSA 
received  no  comments  in  response  to 
the  interim  rule. 

In  a  separate  notice  published  in  the 
Federal  Register  on  June  25,  1998  (63 


FR  34629),  GIPSA  announced  that  as  of 
August  1, 1998.  all  official  moisture 
content  measurements  of  com. 
soybeans,  and  sunflower  seed  inspected 
under  the  USGSA  would  be  made  with 
the  GAC  2100.  Transition  dates  for  other 
grains  will  be  announced  separately. 
The  medntenance  tolerances  for 
Motomco  919  moisture  meters  have 
been  and  will  continue  to  be  applied  to 
the  Motomco  919  moisture  meters  used 
for  official  inspection  imtil  such  time  as 
the  meters  are  replaced  by  the  GAC 
2100. 

Differences  in  technology  between  the 
GAC  2100  and  the  Motomco  919 
necessitated  the  development  of  a  new 
procedure  for  checking  the  performance 
of  individual  GAC  2100  meters  against 
standard  meters  to  determine  whether 
they  are  in  tolerance.  The  three  moisture 
range  tolerances  (low,  mid.  and  high) 
and  the  direct  comparison  method  for 
checking  meters,  other  than 
Headquarters  meters,  used  for  the 
Motomco  919  will  not  be  needed  to 
determine  if  the  GAC  2100  meters  are  in 
tolerance.  The  mid  range  moisture 
tolerance  for  Headquarters,  and  all  other 
than  Headquarters  meters,  will  be  used 
to  determine  if  the  GAC  2100  is  within 
tolerance.  Further,  for  the  meters  other 
than  Headquarters,  only  the  sample 
exchange  method  will  be  used. 

Final  Action 

GIPSA  received  no  comments  during 
the  60-day  comment  period  provided  by 
the  interim  rule.  Therefore,  GIPSA  has 
determined  that  the  interim  rule,  as 
published  at  63  FR  34554.  will  be 
adopted  as  the  final  rule. 

List  of  Subjects  in  7  CFR  Part  801 

Grains.  Scientific  equipment. 

PART  801— OFFICIAL  PERFORMANCE 
REQUIREMENTS  FOR  GRAIN 
INSPECTION  EQUIPMENT 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  801  which  was 
published  at  63  FR  34554  on  June  25. 
1998,  is  adopted  as  a  final  rule  without 
change. 

Dated:  December  29. 1998. 
James  R.  Baker, 

Administrator,  Grain  Inspection.  Packers  and 

Stockyards  Administration. 

[PR  Doc.  99-35  Filed  1-5^9;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  301. 317. 318, 320,  and  381 

pocket  No.  95-033F] 

Performance  Standards  for  the 
Production  of  Certain  Meat  and  Poultry 
Products 

AGENCY:  Food  ^afety  and  Inspection 

Service,  Agricilture. 

action;  Final  ijule. 

summary:  TheJFood  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  maat  and  poultry  products 
inspection  regvlations  by  converting 
into  perfonnai^e  standards  the 
regulations  governing  the  production  of 
cooked  beef,  roast  beef,  and  cooked 
corned  beef  products,  fully  and  partially 
cooked  meat  patties,  and  certain  fully 
and  partially  ct>oked  poultry  products. 
Unlike  the  previous  requirements  for 
these  products,  which  mandated  step- 
by-step  proces$ing  measures,  the  new 
performance  standards  spell  out  the 
objective  level  of  food  safety 
performance  that  establishments  must 
meet,  but  allow  establishments  to 
develop  and  iiiplement  processing 
procedures  customized  to  the  nature 
and  volume  of  their  production. 
Establishment^  that  do  not  wish  to 
change  their  processing  practices  may 
continue  following  the  previous 
requirements  fbr  these  products,  which 
will  be  disseminated  as  "safe  harbors" 
in  Agency  guidance  materials. 

Establishments  that  have  not  yet 
developed  and  implemented  a  HACCP 
(Hazard  Analysis  and  Critical  Control 
Point)  plan  arej  required  to  develop  and 
maintain  on  fi^  a  documented  process 
schedule  that  has  been  approved  by  a 
process  authority  for  safety  emd  efficacy. 
The  process  schedule  must  include 
control,  monitoring,  verification, 
validation,  and  corrective  action 
activities  to  bej  performed  by  the 
establishment  during  production. 
Establishment^  operating  under  HACCP 
are  not  required  to  develop  a  processing 
schedule.  FSIS  expects  such 
establishment^  will  develop  and 
implement  HACCP  plans  incorporating 
critical  limits  &at  achieve  the  new 
performance  standards. 

FSIS  is  not  itaking  final  the  lethality 
performance  standards  proposed  for 
ready-to-eat,  liUcured  meat  patties. 
Instead,  FSIS  will  be  proposing  revised 
lethality  performance  standards  for  this 
product  in  a  fiitiu«,  separate 
rulemaking. 
EFFECTIVE  DATflS:  March  8,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D.,  Director, 
Regulation  [development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture  (202)  720- 
5627. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  2, 1996,  FSIS  pubHshed  in 
the  Federal  Register  (61  FR  19564- 
19578)  a  proposal  to  convert  into 
performance  standards  the  regulations 
governing  the  production  of  cooked 
beef,  roast  beef,  and  cooked  corned  beef; 
fully  cooked,  partially  cooked,  and  char- 
marked  uncured  meat  patties;  and 
certain  fully  and  partially  cooked 
poultry  products.  FSIS  also  proposed  to 
maintain  in  the  regulations  the  then 
current  processing  requirements  as 
examples  of  how  an  establishment 
might  comply  with  the  proposed 
performance  standards  ("safe  harbors"). 
Establishments  wishing  to  continue 
ciurent  manufacturing  practices  could 
follow  these  safe  harbor  examples  and 
meet  the  proposed  performance 
standards. 

FSIS  anticipated  that  establishments 
operating  under  HACCP  and  using 
processing  methods  other  than  those 
described  in  the  safe  harbors  would 
incorporate  into  their  HACCP  plans 
CCP's  and  critical  limits  that  would 
achieve  the  performance  standards.  Of 
course,  such  establishments  would  be 
required  to  meet  all  of  the  applicable 
HACCP  requirements,  such  as  plan 
validation,  as  well  as  the  performance 
standards.  Importantly  in  such  cases, 
validation  would  ensure  not  only  that  a 
HACCP  plan  was  functioning  as 
intended,  but  also  that  performance 
standards  were  being  met. 

FSIS  proposed  to  require 
establishments  choosing  to  develop  and 
use  procedures  different  from  those 
provided  in  the  safe-harbors,  but  not  yet 
operating  under  HACCP,  to  develop  and 
maintain  on  file  a  process  schedule 
approved  by  a  process  authority  for 
safety  and  efficacy.  Similar  to  a  HACCP 
plan,  the  process  schedule  would 
include  control,  monitoring  procedures, 
verification,  validation,  and  corrective 
action  activities  to  be  performed  by  the 
establishment.  This  requirement  would 
simset  as  establishments  developed  and 
implemented  HACCP  systems. 

Ready-to-Eat  Products 

FSIS  proposed  to  require  that  certain 
ready-to-eat  products  (cooked/roast  beef 
products,  fully  cooked,  uncured  meat 
patties,  and  certain  fully  cooked  poultry 
products)  meet  three  performance 


standards:  lethality,  stabilization,  and 
handling.  FSIS  determined  that  ready- 
to-eat,  cooked  products  meeting  these 
three  standards  would  contain  no  viable 
pathogenic  microorganisms  of  concern, 
the  intent  of  the  then  current 
regulations. 

Lethality 

To  meet  the  first  standard,  lethality, 
FSIS  proposed  that  establishments  treat 
ready-to-eat  product  so  as  to  ensure  a 
specific,  significant  reduction  in  the 
nimiber  of  Salmonella  microorganisms, 
therefore  eliminating  or  adequately 
reducing  other  vegetative  pathogenic 
microorganisms  from  the  product.  FSIS 
did  not  propose  to  require  that  any 
particular  means  be  used  to  meet  the 
lethality  standard,  although  for  cooked 
products  FSIS  did  propose  to  require  a 
heat  treatment.  FSIS  emphasized  that 
cooking  did  not  need  to  be  the  sole 
means  by  which  lethality  would  be 
achieved.  Other  applicable  treatments, 
such  as  curing  or  other  controls,  might 
be  used  in  combination  with  cooking  to 
achieve  the  required  lethality. 

FSIS  proposed  to  measure  the 
reduction  of  pathogenic  microorganisms 
in  "x-decimal"  reductions,  where  x  is  a 
number.  In  this  regulation,  a  single  "1- 
decimal"  reduction  represents  an 
expected  90%  reduction  in  the  number 
of  organisms,  i.e.,  the  niunber  of 
organisms  would  be  expected  to  be 
reduced  by  a  factor  of  10.  A  "S-decimal" 
reduction  reduces  the  number  of 
organisms  by  an  expected  factor  of  10' 
or  100,000. 

In  terms  of  a  common  logarithm 
(logio)  scale,  an  "x-decimal"  reduction 
is  the  same  as  saying  an  "x-logio" 
reduction.  In  the  proposed  regulation, 
FSIS  referred  to  an  "x-logio"  reduction 
as  "decimal"  or  "-D"  reduction. 
However,  FSIS  feels  that  it  is  clearer  and 
more  descriptive  to  use  the  phrase  "x- 
logio."  Therefore,  throughout  the 
remainder  of  this  document  and  in  the 
final  rule  language,  FSIS  will  describe 
pathogen  reduction  values  as  "x-logio" 
reductions  rather  than  "x-decimal"  or  "- 
D"  reductions.  Thus,  a  "x-logio" 
reduction  means  that  the  number  of 
organisms  would  be  expected  to  be 
reduced  by  a  factor  of  \Q^.  In  terms  of 
probability  distributions,  this  means 
that  the  probabihty,  p,  that  a  given 
organism  will  survive  a  "x-logio" 
lethality  reduction  is  p  =  (1/10".)' 

For  the  cooked  beef,  roast  beef,  and 
cooked  corned  beef  products  described 
in  §  318.17  and  the  cooked  poultry 


'  More  generally,  it  is  assumed  that  the 
distribution  of  the  number  of  surviving  organisms 
given  N  initial  organisms  is  a  binomial  distribution 
with  parameters  N  and  p. 


Federal  Register /Vol.  64,  No.  3 /Wednesday,  January  6,  1999 /Rules  and  Regulations  733 


products  described  in  §  381.150,  FSIS 
proposed  that  the  lethality  performance 
standard  be  a  7-logio  reduction  in 
Salmonella.  Traditionally,  the  primary 
pathogenic  microorganism  of  concern  in 
these  cooked  products  has  been 
Salmonella.  Furthermore,  the  thermal 
destruction  of  Salmonella  in  cooked 
beef  products  would  indicate  the 
destruction  of  most  other  pathogens. 

In  the  proposal,  FSIS  noted  that 
though  a  7-logio  reduction  in 
Salmonella  would  eliminate  or 
adequately  reduce  vegetative  pathogenic 
microorganisms  from  these  cooked 
products,  a  7-logio  reduction  in 
Salmonella  also  may  be  overly 
conservative  in  certain  processing 
environments.  FSIS  also  recognized  that 
developments  in  processing  technology 
may  indicate  that  a  safe,  ready-to-eat 
cooked  beef  or  poultry  product  could  be 
produced  with  a  different  level  of 
lethality.  The  Agency  stated,  therefore, 
that  it  would  consider  revising  the 
lethality  performance  standard  and  safe 
harbor  example  for  these  products  if 
presented  with  compelling  data  and 
invited  submissions  on  this  lethality 
standard. 

For  fully  cooked,  uncured  meat 
patties,  as  described  in  §  318.23,  FSIS 
proposed  that  the  lethality  performance 
standard  be  a  5-logio  reduction  in 
Salmonella.  FSIS  identified  Salmonella 
as  the  target  pathogenic  microorganism 
in  fully  cooked  uncured  meat  patties,  as 
in  fully  cooked  beef  products.  FSIS  had 
assumed  that  a  5-logio  reduction  in 
Salmonella  in  cooked,  uncured  meat 
patties  would  effectively  eliminate  most 
other  bacterial  pathogens  of  concern. 

At  the  time  of  the  proposal,  the 
processing  requirements  for  ready-to-eat 
cooked  beef,  roast  beef,  and  cooked 
corned  beef,  meat  patties,  and  cooked 
poultry  products  all  contained  heat 
treatment  requirements  that,  if  followed, 
ensured  products  met  the  proposed 
lethahty  performance  standards.  FSIS 
proposed  to  retain  those  requirements  in 
the  regulations  as  examples  of 
processing  methods  that  would  achieve 
the  performance  standards.  And,  as 
stated  above,  establishments  wishing  to 
continue  their  current  manufacturing 
practices  could  follow  these  safe  haitior 
examples  and  meet  the  performance 
standards. 

Stablilization 

FSIS  proposed  to  require  that 
establishments  producing  any  of  the 
ready-to-eat  products  meet  the  second 
performance  standard,  stabilization,  by 
preventing  growrth  of  spore-forming 
bacteria  that  may  produce  toxin  either 
in  the  product  or  in  the  human  intestine 
after  consumption.  If  allowed  to  grow  in 


number,  these  bacteria  can  cause  food 
borne  illness.  Means  applied  to 
products  to  bring  about  the  lethality  of 
certain  pathogenic  microorganisms, 
particularly  heat  treatment,  can  create  a 
model  environment  for  the 
multiplication  of  spore-forming  bacteria. 
Spores  of  Clostridium  botulinum, 
Clostridium  perfringens,  and  other 
spore-forming  bacteria  can  survive 
cooking  and,  in  fact,  thrive  in  the  warm 
product  following  cooking  after 
competitive  microorganisms,  such  as 
Salmonella,  have  been  eliminated. 

FSIS  proposed  to  require  that 
establishments  stabilize  each  of  the 
ready-to-eat  products  to  prevent  the 
germination  and  multiplication  of 
toxigenic  microorganisms  such  as  C. 
botulinum,  and  allow  no  more  than  a  1- 
logio  multiplication  of  C  perfringens. 
Limiting  the  allowable  grourth  of  C. 
perfringens  to  a  1-logio  multiplication 
would  effectively  limit  the 
multiplication  of  other,  slower  growing 
spore-forming  bacteria,  such  as  Bacillus 
cereus.  FSIS  anticipated  that  most 
establishments  would  meet  the 
stabilization  performance  standards  by 
rapidly  cooling  products  following 
cooking. 

At  the  time  of  the  proposal,  the 
regulations  for  cooked  beef  products 
and  cooked  meat  patties  (§§318.17 
(h)(10)  and  318.23(b))  contained  chilling 
requirements  to  inhibit  the  growth  of 
spore-forming  bacteria.  Compliance 
with  these  requirements  would  allow 
establishments  to  meet  the  proposed 
stabilization  performance  standard,  so 
FSIS  proposed  to  retain  these 
requirements  in  the  regulations  as  safe 
harbors.  Consequently,  meat 
establishments  wishing  to  continue 
their  current  manufacturing  practices 
could  follow  these  safe  harbor 
examples. 

The  regulations  for  cooked  poultry 
products  in  §  381.150,  however,  did  not 
contain  chilling  requirements.  FSIS 
proposed  to  codify  as  safe  harbors  the 
chilling  recommendations  in  FSIS 
Directive  7110.3,  "TIME/ 
TEMPERATURE  GUIDELINES  FOR 
COOLING  HEATED  PRODUCTS."  FSIS 
determined  that  this  chilling  directive 
would  constitute  a  safe  harbor  because 
compliance  would  yield  cooked  poultry 
products  that  meet  the  stabilization 
performance  standard  and  because 
most,  if  not  all,  estabUshments  were 
already  following  this  directive. 

Handling 

To  meet  the  third  performance 
standard  for  the  ready-to-eat  products, 
FSIS  proposed  to  require  that 
establishments  handle  product  to 
preclude  recontamination  by  infectious 


pathogenic  microorganisms.  The 
proposed  standard  required  that  no 
infectious  pathogens  be  introduced  into 
the  product  following  processes 
ensuring  lethality  or  stabilization,  or 
after  final  packaging. 

At  the  time  of  the  proposal,  the 
regulations  for  cooked  beef  products 
(§  318.1 7(i),  (j),  and  (k))  and  for  cooked 
meat  patties  (§  318.23(b)(4))  required 
that  these  cooked  products  be  handled 
throughout  processing  in  a  manner 
precluding  their  recontamination  by 
infectious  pathogenic  microorganisms. 
FSIS  proposed  to  retain  these 
requirements  in  the  regulations  as  safe 
harbors.  Consequently,  meat 
establishments  wishing  to  continue 
their  current  manufacturing  practices 
could  follow  these  safe  harbor  examples 
and  meet  the  performance  standards. 

The  regulations  for  ready-to-eat 
poultry  products  in  §  381.150,  however, 
did  not  contain  handling  requirements. 
FSIS  proposed  to  codify  the  handling 
regulations  already  in  place  for  cooked 
beef  products  and  cooked  meat  patties 
as  the  safe  harbor  handling 
requirements  for  cooked  poultry 
products.  As  with  the  proposed  chilUng 
requirements,  FSIS  determined  that 
these  proposed  handling  requirements 
for  ready-to-eat  poultry  would 
constitute  safe  harbors  because  they 
represent  current  good  manufacturing 
practices  (GMP's)  accepted  and  in 
general  use  by  industry. 

Performance  Standards  for  Partially 
Cooked  and  Char-Marked  Meat  Patties 
and  Partially  Cooked  Poultry  Breakfast 
Strips 

Unlike  the  fully  cooked,  ready-to-eat 
products  described  above,  partially 
cooked  and  char-marked  uncured  meat 
patties  and  partially  cooked  poultry 
breakfast  strips  are  essentially  raw,  and 
require  adequate  cooking  prior  to 
consumption.  FSIS  determined  that  a 
lethality  performance  standard, 
therefore,  would  not  apply  to  partially 
cooked  and  char-marked  products,  since 
FSIS  does  not  require  that  these 
products  be  ready-to-eat.  Neither  would 
a  handling  performance  standard  apply, 
since  these  raw  products  might  contain 
infectious  pathogenic  microorganisms 
after  processing  and  prior  to  cooking. 
FSIS  proposed,  therefore,  that 
establishments  producing  these 
products  meet  a  stabilization 
performance  standard  identical  to  the 
stabilization  standard  proposed  above 
for  fully  cooked  products. 

During  processing,  these  products  are 
partially  cooked  and  then  cooled,  which 
creates  a  model  environment  for  the 
growth  of  Clostridium  perfringens, 
Clostridium  botulinum,  nnd  other  spore- 
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fonning.  toxiganic  bacteria.  Cooking  by 
the  consumer,  retailer,  or  other  end-user 
may  not  eliminate  these  bacteria  from 
these  products]  Therefore,  it  is 
important  that  pacterial  growth  be 
controlled  in  taese  products  to  the 
extent  possible  while  they  remain  at  the 
producing  esta^jlishment. 

At  the  time  df  the  proposal,  the 
regulations  for  partially  cooked  and 
char-marked  upcured  meat  patties 
(§318.23(b)(l)flii)  and  (iii))  and  partially 
cooked  poultry  breakfast  strips 
(§  381.150(a))  r^uired  that  these 
products  be  quickly  chilled  following 
partial  cooking  or  char-marking,  in 
order  to  inhibil  the  growth  of  spore- 
forming  bacteria.  When  applied,  these 
chilling  requirements  produce  partially 
cooked  and  ch*r-marked  products  that 
meet  the  stabilization  performance 
standard.  FSISiproposed  to  retain  these 
requirements  iii  the  regulations  as  safe 
harbors.  Consequently,  establishments 
wishing  to  continue  their  current 
manufacturing  practices  could  follow 
these  safe  hartjor  examples  and  meet  the 
proposed  stabilization  performance 
standard.  I 

FSIS  currently  requires  that  partially 
cooked  and  chir-marked  meat  patties,  as 
well  as  partially  cooked  poultry 
breakfast  strips,  be  labeled  with  cooking 
directions.  It  ig  imperative  that 
consumers  fully  cook  these  products,  as 
they  are  essentially  raw,  and  may 
contain  viable  pathogenic 
microorganisni|s.  Therefore,  FSIS 
proposed  to  retain  these  labeling 
requirements  iti  the  regulations. 

Process  Schediile  Approval  and 

Validation       | 

i 
FSIS  proposed  to  require  that  prior  to 
its  development  and  implementation  of 
a  HACCP  plan]  an  establishment 
choosing  to  develop  and  use  processing 
procedures  different  from  those 
provided  in  the  safe-harbor  examples 
have  on  file  a  written  process  schedule 
describing  the  specific  operations 
employed  by  tlie  establishment  to 
accomplish  the  objectives  of  the 
performance  standards.  This  process 
schedule  also  would  be  required  to 
contain  the  relkted  control,  monitoring, 
verification,  validation,  and  corrective 
action  activities  associated  with  the 
establishment's  procedures.  These 
activities  wouM  be  similar,  if  not 
identical,  to  the  control,  monitoring, 
verification,  validation,  and  corrective 
action  activities  eventually  developed 
by  the  establishment  as  part  of  its 
HACCP  plan.  Accordingly,  FSIS 
proposed  to  sufiset  these  process 
schedule  requfrements  as 
establishment^  implemented  HACCP. 


FSIS  also  proposed  to  require  that  the 
process  schedule  be  evaluated  and 
approved  for  safety  and  efficacy  by  a 
process  authority — a  person  or 
organization  with  expert  knowledge  in 
meat  and  poultry  process  control  and 
relevant  regulations.  FSIS  did  not 
propose  to  preapprove  the  procedures 
deemed  acceptable  by  the 
establishment's  process  authority.  The 
process  authority  would  evaluate  the 
establishment's  prospective  processing 
procedures  and,  after  using  such  devices 
as  laboratory  challenge  studies  or 
comparison  to  peer-reviewed  and 
-accepted  procedures,  approve,  in 
writing,  the  safety  and  efficacy  of  the 
establishment's  prospective  procedures. 
The  process  authority  must  have  access 
to  the  establishment  in  order  to  evaluate 
the  safety  of  that  establishment's 
planned  production  processes. 

Also.  FSIS  proposed  to  require  that 
prior  to  the  implementation  of  HACCP, 
establishments  validate  the  process 
schedule  by  holding  and  testing  product 
to  determine  that  it  meets  the  appUcable 
performance  standards.  Testing  would 
have  to  be  conducted  in  accordance 
with  a  sampling  program  designed  by 
the  process  authority  to  assure,  with  at 
least  95  percent  statistical  confidence, 
that  an  establishment's  process  schedule 
will  produce  product  that  meets 
applicable  performance  standards. 
Establishments  could  not  release 
product  for  commercial  use  until  testing 
confirmed  that  the  process  schedule  was 
producing  product  meeting  applicable 
performance  standards.  FSIS  proposed 
to  require  that  results  of  the  product 
testing,  as  well  as  the  sampling  regimen, 
be  made  available  as  the  validation 
activities  contained  in  the  process 
schedule.  And.  like  the  proposed 
requirements  concerning  the 
development,  approval,  and 
maintenance  of  the  process  schedule, 
FSIS  proposed  to  sunset  the  process 
schedule  validation  requirement  as 
establishments  implemented  HACCP. 

FSIS  noted  that  this  particular  form  of 
validation  may  not  be  appropriate  in 
every  circumstance  and  invited 
comment  on  the  validation  requirement 
proposed  in  this  document,  specifically 
as  to  whether  FSIS  should  prescribe  a 
specific  method  of  validation  for  these 
process  schedules,  and,  whether  the 
proposed  testing  requirement  was,  in 
fact,  appropriate  for  ensuring  that  an 
establishment's  products  meet  food 
safety  performance  standards. 

Safe  Handling  Labels 

Sections  317.2(1)  and  381.125(b)  of  the 
regulations  require  that  safe  handling 
instructions  be  provided  for  beef 
products,  meat  patties,  and  poultry 


products  not  heat  processed  in  a  manner 
that  conforms  to  the  time  and 
temperature  combinations  listed  in 
§§  318.17,  318.23,  and  381.150, 
respectively.  FSIS  proposed,  however, 
to  allow  ready-to-eat  products  to  be 
processed  by  means  other  than  the  time 
and  temperature  requirements 
prescribed  in  these  sections,  as  long  as 
they  met  the  performance  standards 
proposed.  Therefore,  as  a  result  of  the 
proposal,  safe  handling  label 
requirements  might  not  be  necessary  for 
all  ready-to-eat  products  processed  by 
means  other  than  those  prescribed  time/ 
temperature  combinations.  Accordingly, 
FSIS  proposed  to  amend  §§  317.2(1)  and 
381.125(b),  to  exempt  from  the  labeling 
requirements  ready-to-eat  products 
meeting  the  proposed  performance 
standards. 


Comments  and  Agency  Responses 

FSIS  received  nine  comments  on  the 
proposed  rule  from  industry  and  an 
industry  consultant,  trade  associations, 
a  veterinary  medical  association,  and  a 
State  government.  Several  of  the 
commenters  requested  that  the  initial 
comment  period,  which  was  to  end  on 
July  1,  1996,  be  extended.  Commenters 
were  concerned  that  there  might  be 
conflicts  between  the  final  HACCP  rule 
and  codification  of  safe  harbors  and 
GMP's.  Also,  there  was  a  request  for 
more  time  to  develop  data  to  support 
lower  lethality  values.  The  Agency 
responded  by  extending  the  comment 
period  for  this  proposal  until  September 
9, 1996.  Meanwhile,  the  HACCP  rule 
was  published  on  July  25. 1996.  which 
gave  commenters  time  to  consider  this 
proposal  in  light  of  the  final  HACCP 
rule. 

All  of  the  commenters  expressed 
general  support  for  the  Agency's  stated 
intent  to  move  away  from  command- 
and-control  regulations.  One  reviewer 
felt  that  the  proposal  provided  for 
adequate  assurance  of  food  safety  while 
allowing  innovation  in  processing 
procedures.  Some  commended  the 
Agency  for  promoting  the  move  towards 
a  HACCP  approach  and  welcomed  the 
flexibility  to  vary  production  schedules, 
as  long  as  performance  standards  were 
met.  However,  some  commenters  stated 
that  the  goal  of  moving  away  from 
command-and-control  regulations  into  a 
HACCP  environment  was  not  fully 
realized  in  the  proposal.  Their  specific 
objections  and  Agency  responses  follow. 

Performance  Standards  and  HACCP 

Comment:  Several  of  the  commenters 
were  opposed  to  the  Agency 
establishing  the  type  of  safety  standard 
that  was  embodied  in  the  proposed 
performance  standards.  These 
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commenters  maintained  that  the 
proposal  could  inhibit  innovation  and 
flexibility  and  that  allowing  each  plant 
to  develop  and  specify  their  individual 
performance  standards  or  food  safety 
objectives  would  be  more  consistent 
with  HACCP. 

Response:  FSIS  has  determined  that 
HACCP-based  process  controls 
combined  with  appropriate  food  safety 
performance  standards  are  the  most 
effective  means  available  for  controlling 
and  reducing  harmful  bacteria  on  meat 
and  poultry  products.  In  the  final  rule 
establishing  HACCP  and  pathogen 
reduction  requirements  for  all  official 
meat  and  poultry  establishments,  FSIS 
explained  the  role  played  by  HACCP 
and  pathogen  reduction  performance 
standards  in  its  food  safety  strategy: 

FSIS  has  concluded  that  HACCP-based 
process  control,  combined  with  appropriate 
food  safety  performance  standards,  is  the 
most  effective  means  available  for  controlling 
and  reducing  harmful  bacteria  on  raw  meat 
and  poultry  products.  HACCP  provides  the 
framework  for  industry  to  set  up  science- 
based  process  controls  that  establishments 
can  validate  as  effective  for  controlling  and 
reducing  harmful  bacteria.  Performance 
standards  tell  establishments  what  degree  of 
effectiveness  their  HACCP  plans  will  be 
expected  to  achieve  and  provide  a  necessary 
tool  of  accountability  for  achieving 
acceptable  food  safety  performance.  Science- 
based  process  control,  as  embodied  in 
HACCP,  and  appropriate  p>erformance 
standards  are  inextricably  intertwined  in  the 
Agency's  regulatory  strategy  for  improving 
fciod  safety.  Neither  is  sufficient  by  itself,  but, 
when  combined,  they  are  the  basis  upwn 
which  FSIS  expects  significant  reductions  in 
the  incidence  and  levels  of  harmful  bacteria 
on  raw  meat  and  poultry  products  and,  in 
turn,  significant  reductions  in  food  bome 
illness. 

(61  FR  38811) 

In  this  rule,  FSIS  replaces  existing, 
prescriptive  cooking  and  cooling 
requirements  for  ready-to-eat  products 
with  pathogen  reduction  performance 
standards.  These  standards  set  forth  the 
required  level  of  food  safety 
performance  for  specific  types  of  meat 
and  poultry  processing,  but  allow  for 
significant  flexibihty  in  achieving  those 
levels  of  safety.  Allowing  individual 
establishments  to  develop  their  own 
performance  standards  would  not 
provide  sufficient  accountability  for 
achieving  an  acceptable  level  of  food 
safety  performance. 

FSIS  is  providing  more  flexibility  in 
meeting  the  lethality  performance 
standards  than  that  which  was  proposed 
by  allowing  establishments  to  use 
alternative,  and  presumably  lower, 
lethalities.  An  establishment  may 
develop  and  use  an  alternative  lethality 
if  it  can  demonstrate,  within  its 


validated  HACCP  plan  or  process 
schedule,  that  its  process  yields 
finished,  ready-to-eat  meat  or  poultry 
products  with  reductions  of  Salmonella 
and  other  pathogens  equivalent  to  the 
reductions  achieved  through 
compliance  with  the  lethaUty 
performance  standards  expUcitly 
provided  for  in  the  regulations. 
Alternative  lethalities  are  explained 
further  in  the  following  responses. 

Lethality 

Comment:  Most  commenters  agreed 
that  the  Agency  was  scientifically 
justified  in  proposing  that  a  5-logio 
reduction  in  Salmonella  be  achieved  in 
ready-to-eat  meat  patties,  but  contended 
that  the  proposed  7-logio  lethality  for 
whole  muscle  products  (ready-to-eat 
cooked  beef  and  poultry  products)  was 
excessive.  These  commenters  argued 
that  a  5-logio  reduction  in  Salmonella  ^ 
would  adequately  ensure  the  safety  of 
all  of  the  fully-cooked  meat  and  poultry 
products.  They  maintained  that 
achieving  a  5-logio  reduction  in 
Salmonella  would  eliminate  other 
pathogens  of  concern,  which  generally 
are  more  sensitive  to  heat  treatment. 
Also,  they  stated  that  they  expect  to  see 
relatively  low  numbers  of  pathogens  on 
incoming  raw  products. 

One  conunenter  stated  that 
"obviously,  the  siuface  of  products, 
which  are  cooked  to  achieve  a  specified 
internal  lethality  value,  are  subject  to 
much,  much  higher  lethality."  The 
commenter  impUed  that  a  lethaUty 
applicable  to  the  interior  of  a  whole  cut 
product  resulted  in  a  greater  lethality  on 
the  outside  surfaces,  where  the  bacteria 
lie.  The  commenter  specifically 
suggested  that  the  lethality  requirement 
for  cooked  meat  products  be  reduced 
fix>m  a  7-logio  to  a  5-logio  reduction.  The 
justification  of  this  commenter's 
recommended  reduction  was  based  on 
the  measured  "high  value"  of  240  Most 
Probable  Number  (MPN)/cm2  of 
Salmonella  reported  by  FSIS  in 
"baseline"  surveys,  and  a  "safety"  factor 
of  100. 

Response:  In  the  proposal,  FSIS 
acknowledged  that  both  the  ciurent 
cooking  requirements  and  the  proposed 
f>erformance  standards  for  ready-to-eat 
whole  muscle  meat  and  poultry 
products,  each  of  which  achieves  a  7- 
logio  reduction  in  Salmonella,  may  be 
overly  conservative  in  certain 
processing  enviroiunents.  Accordingly, 
FSIS  specifically  requested  comment  on 
whether  to  revise  the  proposed  lethality 
performance  standards  and  regulatory 
safe  harbors  for  these  products. 

Although  establishing  a  single 
lethality  performance  standard  for  all 
ready-to-eat  products,  as  suggested  by 


commenters,  would  greatly  simplify  the 
regulations,  the  commenters  did  not 
present  information  that  would 
substantiate  a  single  lethality 
requirement  for  all  ready-to-eat 
products.  Furthermore,  data  collected  in 
FSIS's  national  microbiological 
"baseline"  surveys  of  raw  whole  and 
ground  meat  and  poultry  products  ^ 
indicate  that  different  ready-to-eat 
products  require  different  lethality 
standards.  Etiecause  the  baseline  data 
shows  higher  levels  of  Salmonella  in 
poultry  than  in  meat,  FSIS  is 
establishing  higher  lethality 
performance  standards  for  ready-to-eat 
poultry  products  than  for  meat.  This 
difference  is  necessitated  by  need  for 
lethalities  that  will  render  raw  poultry 
into  ready-to-eat  poultry  products  safe 
for  consiunption.  FSIS  already  has 
established  different  Salmonella 
standards  for  different  types  raw 
products  owing  to  the  different 
prevalences  of  Salmonella  found  in  the 
baselines  for  raw  meat  and  poultry 
(§§  310.25(b)(1)  and  381.381.94(b)(1)). 

After  considering  the  comments  and 
information  collected  bom  the  baseline 
studies,  FSIS  is  requiring  that 
establishments  achieve  a  7-logio 
reduction  of  Salmonella  or  an 
equivalent  probability  that  no  viable 
Salmonella  organisms  remain  in  the 
finished  product  in  ready-to-eat  poultry 
products  and  a  6.5-logio  reduction  of 
Salmonella  or  an  equivalent  probability 
that  no  viable  Salmonella  organisms 
remain  in  the  finished  product  in  ready- 
to-eat  cooked  beef,  roast  beef,  and 
cooked  corned  beef  products. 
Effectively,  processing  that  achieves 
these  specific  lethalities  or  their 
equivalents  will  result  in  ready-to-eat 
products  that  pose  no  health  risks  to 
consumers.^ 

FSIS  is  not  finalizing  the  lethality 
performance  standards  proposed  for 
ready-to-eat  conuninuted  meat  patty 
products.  Compliance  with  the  current 
requirements  concerning  the  production 
of  ready-to-eat  meat  patties  effectively 
achieves  a  5-logio  reduction  in 
Salmonella.  FSIS  proposed  to  retain  this 
same  level  of  pathogen  reduction  in 
both  the  performance  standard  and  the 


'  Copies  or  reports  on  FSIS's  Nationwide 
Microbiological  Baseline  Data  Collection  Programs 
are  available  in  the  FSIS  Docket  Room,  U.S. 
Department  of  Agriculture,  Room  102,  Cotton 
Annex.  300  12th  St.  SW,  Washington,  DC  20250- 
3700. 

'A  technical  report  explaining  the  lethality 
performance  standards  and  their  equivalent 
probabilities,  "Lethality  and  Stabilization 
Performance  Standards  for  Certain  Meat  and 
Poultry  Products;  Technical  Paper,"  is  available 
from  the  FSIS  Docket  Room.  US.  Department  of 
Agriculture.  Room  102,  Cotton  Annex,  300  12th  St. 
SW.  Washington.  DC  20250-3700. 
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safe  harbor  fori  this  product.  However,  in 
the  course  of  developing  this  final 
regulation,  after  examining  the  baseline 
surveys  of  raw  ground  meat  products, 
FSIS  has  cone  uded  that  a  higher 
lethality  may  be  necessary  to  produce 
ready-to-eat  mpat  patties  that  pose  no 
health  risk  to  Consumers.  Therefore, 
FSIS  is  considering  establishing  a  new 
lethality  performance  standard  for 
ready-to-eat  mpat  patties.  Until  further 
rulemaking,  tne  current  heat-processing 
requirements  for  ready-to-eat  meat 
patties  will  remain  in  effect. 

In  this  rule,  fSIS  is  finalizing  lethality 
performance  standards  that,  effectively, 
ensure  that  evpn  a  "worst  case"  product 
presents  no  hqalth  risk  to  consumers. 
The  Agency  defined  worst  case  product 
by  considering  data  from  the  FSIS's 
national  baseline  studies.  Specifically, 
the  worst  casejwas  defined  as  an 
approximate  9(7.5%  upper  bound  for  the 
number  of  org^isms  in  a  sample  with 
the  highest  m^sured  density  from  each 
baseline  survey.  This  approach  of 
determining  a  "worst  case"  is  more 
appropriate  from  a  scientific  and 
statistical  stannpoint  than  using  an 
arbitrary  2-log|o  safety  factor  over  a 
given  "high  v^lue"  measiuement 
(another  comilton  approach),  in  that  it 
allows  FSIS  tq  better  address  any 
uncertainty  associated  with  the  "worst 
case"  value. 

As  stated  abbve.  FSIS  used  the 
baseline  surveys  for  both  raw  whole  and 
ground  products  in  defining  "worst  case 
product"  and  determining  the  necessary 
lethalities.  Thfc  "worst  case"  definition 
and  lethality  for  ready-to-eat  poultry 
products  were  determined  using  the  raw 
ground  poultry  siu^eys.  FSIS  recognizes 
that  the  raw  gtoimd  product  survey  data 
has  certain  liriitations.  For  example,  the 
raw  ground  piioduct  surveys  did  not 
cover  all  of  tht  summer  months  and 
therefore  do  npt  completely  represent 
possible  seasonal  variations  in  the 
prevalence  and  levels  of  pathogenic 
microorganisiiis.  Nevertheless,  the  raw 
ground  produ<:t  surveys  represent  the 
most  completA,  recent  data  set  available 
for  the  Agencj's  purposes. 

Furthermorf,  FSIS  has  concluded  that 
the  raw  ground  product  surveys  are 
more  appropriate  as  a  basis  for  these 
performance  ^andards  than  are 
epidemiological  data,  such  as 
quantitative  d^ta  from  meat  and  poultry 
products  implicated  in  outbreaks  of 
food  borne  ilUess.  Products  implicated 
in  outbreaks  often  have  been 
temperatiire  abused.  Because  the  cause 
of  the  temperature  abuse,  as  well  as  the 
bacterial  levells  in  the  implicated 
product  prior  to  the  abuse,  are  often 
unknown,  outbreak  data  were  not 


deemed  useful  in  developing  these 
performance  standards. 

To  assure  that  "worst  case"  product 
subjected  to  the  finalized  lethality 
requirements  (with  subsequent  proper 
handling)  would  present,  effectively,  no 
health  risk  to  the  consumers,  FSIS 
calculated  the  probability  distribution 
for  the  number  of  organisms  that  survive 
cooking.  These  calculations  demonstrate 
that  it  is  highly  unlikely  that  worst  case 
product  subjected  to  the  required 
lethality  would  ever  contain  more  than 
a  very  few  Salmonella  organisms  in  100 
grams  of  product.  FSIS  also  emphasizes 
that,  even  though  it  employed 
probability  calculations  regarding  the 
survival  of  Salmonella  in  finished, 
ready-to-eat  product  to  develop  the 
performance  standards,  if  it  were  to  find 
viable  pathogens  of  concern  in  any 
ready-to-eat  product,  FSIS  would 
consider  that  product  to  be  adulterated. 

In  regard  to  the  comment  contending 
that  whole  muscle  meat  products  are 
inherently  safer  than  comminuted  meat 
products,  no  conclusive  information 
was  presented  to  FSIS  that 
demonstrated  that  the  distributions  of 
bacteria  on  groimd  and  whole  product 
produced  under  good  manufacturing 
practices  would  present  comparatively 
higher  or  lower  risks  to  consumers.  In 
fact,  research  suggests  that  in  some 
situations  risks  could  be  higher  in 
whole  products  than  in  ground 
products. 

Research  has  suggested  that  the 
lethality  on  the  outside  surface  might 
not  always  be  greater  than  that  of  the 
interior  of  product  during  cooking. 
Blankenship  has  shown,  through  an 
inoculation  study,'*  that  roast  beef 
cooked  in  an  oven  at  229°F  resulted  in 
no  Salmonella  being  recovered  from  the 
roast's  center,  while  Salmonella 
survived  on  the  roast's  surface,  even 
though  an  internal  temperature  of  147.5° 
F  was  achieved.  The  reason  for  this 
phenomenon  was  elucidated  by 
Goodfellow  and  Brown  ^  who  showed 
that  without  adequate  conditions  of 
humidity.  Salmonella  could  survive  on 
dry  roasted  beef  surfaces  during  low 
temperature  dry  roasting.  Therefore,  the 
research  shows  that,  under  some 
circumstances,  cooking  does  not  always 
result  in  a  higher  lethality  on  the  surface 
of  a  product  versus  the  interior  of  the 
product.  It  was  for  this  reason  that  the 
previous  cooked  beef,  roast  beef,  and 
cooked  corned  beef  regulations  (9  CFR 


*  Blankenship,  L.C.  1978.  Survival  of  a 
Salmonella  typhimurium  Experimental 
Contaminant  During  Cooking  of  Beef  Roasts.  Appl. 
Environ.  Microbiol.  35:1160. 

*  Goodfellow,  S.J.  and  Brown,  W.L  1978:  Fate  of 
Salmonella  inoculated  into  beef  for  cooking.  J.  Food 
Protect  41:598-605. 


318.23)  required  humidity  to  be 
controlled  during  the  cooking  process, 
and  the  lethality  performance  standards 
for  this  regulation  were  clarified  by 
adding  the  phrase  "throughout  the 
product." 

Further,  it  is  possible  for  intact  whole 
muscle  cuts,  sectioned  and  formed 
products,  and  chunked  and  formed 
products,  to  have  high  microbial  levels 
on  small  portions  of  the  product  ("hot 
spots'').^.  A  piece  of  meat  with  high 
levels  of  Salmonella  could  end  up 
anywhere  in  the  chunked/formed  roast, 
resulting  in  an  uneven  distribution  of 
Salmonella.  This  uneven  distribution  is 
in  sharp  contrast  to  the  more  even 
distribution  of  Salmonella  that  would 
be  expected  in  ground  product  such  as 
ground  beef.  Therefore,  in  such  a  case, 
the  amount  of  lethality  needed  to  reduce 
Salmonella  for  a  given  amount  in  whole 
muscle  cuts  and  in  chunked/formed 
product  may  exceed  that  needed  for 
ground  product. 

Therefore,  because  in  some  situations 
risks  could  be  higher  in  whole  muscle 
and  chunked/formed  products  than  in 
ground  products,  FSIS  will  continue  to 
require  a  higher  lethality  reduction  in 
Salmonella  for  cooked  beef,  roast  beef, 
and  cooked  corned  beef  than  that  which 
is  currently  required  for  meat  patties. 
However,  as  mentioned  above,  FSIS  is 
reconsidering  the  lethality  reduction  in 
Salmonella  currently  required  for  ready- 
to-eat  meat  patties. 

Comment:  A  few  commenters 
recommended  that  the  industry  be 
allowed  to  set  plant-  and  process- 
specific  lethality  performance 
standards,  since  HACXIP  requires  a 
hazard  analysis  resulting  in  appropriate 
food  safety  process  controls.  These 
commenters  claimed  that  the  proposed 
performance  standards  would  limit  an 
establishment's  flexibility  in  employing 
alternative  lethalities  and  inhibit 
innovation  in  pathogen  reduction.  One 
commenter  said  explicitly  that  "there 
must  be  an  option  for  use  of  other 
scientifically  valid  lethality  values." 
This  commenter  suggested  how  other 
scientifically  valid  lethality  values 
could  be  derived,  by  allowing  "a  lower 
level  of  lethality  as  long  as  the  food 
safety  objectives  are  met  (i.e.,  a  similar 
probability  of  survival  of  the  pathogens 
of  concern)."  The  same  commenter  also 
stated  that  "The  Agency  must  provide  a 
clear  and  reasonable  mechanism  for 
review  and  acceptance  of  alternative 
values." 


*Surkiewicz,  B.F.,  et  al.  (1975)  Bacteriological 
Survey  of  Faw  Beef  Patties  Produced  at 
Establishments  under  Federal  Inspection,  Applied 
Microbiology,  p.  331-334. 
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Response:  The  Agency  agrees  and  will 
allow  establishments  to  design  and 
employ  processes  with  lethalities 
different  from,  but  effectively  equivalent 
to,  those  specifically  provided  for  in  this 
rule.  FSIS  did  not  intend  to  limit  an 
establishment's  flexibility  in  designing 
processes  that  would  produce  safe  food. 
FSIS  stated  in  the  preamble  to  the 
proposed  rule  that  it  "recognizes  *  *  * 
that  a  safe,  ready-to-eat  *   •  *  product 
could  be  produced  v«th  a  diHisrent  level 
of  lethality."  An  establishment  that 
develops  and  uses  an  alternative 
lethality  will  be  required  to 
demonstrate,  within  its  validated 
HACCP  plan  or  process  schedule,  that 
its  process  yields  finished,  ready-to-eat 
meat  or  poultry  products  with 
reductions  of  Salmonella  and  other 
pathogens  equivalent  to  the  reductions 
achieved  through  compliance  with  the 
lethality  performance  standards 
explicitly  provided  for  in  the 
regulations.  As  suggested  by  the 
commenter,  establishments  will  need  to 
evaluate  processes  using  alternative 
lethalities  with  criteria  based  on 
calculated  probabilities  of  surviving 
pathogens  foUowring  processing. 

To  develop  criteria  for  evaluating  the 
effectiveness  of  processes  using 
alternative  lethalities,  it  will  be 
necessary  for  the  processor  to  define, 
using  associated  statistical  criteria,  the 
expected  characteristics  of  the  treated 
product  after  processing  for  assumed 
pre-processing  product  conditions.  For 
example,  an  establishment  using  an 
alternative  lethality  would  specify  that 
the  probability  of  there  being  more  than 
X  surviving  organisms  in  the  finished 
product  is  no  more  than  p,  given  that 
the  "worst  case,"  pre-processed  product 
contained  at  least  y  organisms.  Of 
course,  establishments  would  need  to 
use  an  alternative  lethality  that  results 
in  a  finished  product  that  is  as  safe  as 
product  produced  using  the  lethality 
explicitly  set  out  in  this  regulation  (a  6.5 
or  7  logio  reduction  of  Salmonella]. 

The  performance  standards  describe  a 
property  of  the  actual  process:  the 
lethality  performance  standards  in  this 
rule  require  that  processing  achieve  an 
x-logio  lethality  reduction  in 
Salmonella.  Practical  difficulties  would 
have  been  created  for  a  large  portion  of 
the  industry  if  this  regulation  were 
stated  purely  in  terms  of  the  statistical 
criteria  that  would  indicate  an  adequate 
reduction  of  Salmonella.  It  would  be 
difficult  for  many  establishments  to 
demonstrate  that  a  process  achieves  an 
adequate  reduction  of  Salmonella  using 
statistical  criteria.  Such  a  demonstration 
would  entail  extensive  scientific 
research  beyond  the  capability  of  most 
establishments.  Therefore,  to  allow  for 


processing  flexibility  while  ensuring 
product  safety,  FSIS  is  finalizing 
specific  lethality  performance  standards 
in  the  regulations,  but  allowing 
establishments  to  use  alternative 
lethalities  that  achieve  an  equivalent 
probability  that  no  viable  Salmonella 
organisms  remain  in  the  finished 
product. 

As  explained  in  the  previous 
response,  FSIS  determined  that 
processes  meeting  the  finalized  lethality 
performance  standards  will  render 
"worst  case"  raw  product,  as  defined  by 
FSIS's  national  baseline  studies,  into 
finished  product  that,  effectively,  poses 
no  health  risk  to  the  consumer.  In 
determining  that  processes  meeting  the 
performance  standards  will  ensure  a 
safe  product,  the  Agency  made 
conservative  assumptions  concerning 
the  actual  lethality  achieved  throughout 
the  product.  The  Agency  acknowledges 
that  it  might  be  possible  for  producers 
to  scientifically  demonstrate  that  these 
lethality  assumptions  or  the  Agency's 
defined  "worst  case"  would  not  be 
applicable  for  their  particular 
processing  situation.  An  establishment 
could  then  design  a  process  with 
lethality  values  that  are  different  from 
those  provided  in  this  rule,  but  that 
would  still  yield  a  product  that  meets 
the  final  conditions  equivalent  to  those 
achieved  by  the  lethality  performance 
standard. 

An  establishment  developing  an 
alternative  lethality  treatment  or 
treatments  and  assuming  an  initial 
product  condition  other  than  the  "worst 
case"  would  need  to  include  in  its 
HACCP  plan  or  process  schedule 
scientific  data  and  statistical  validation 
that  would  justify  the  assumed  initial 
conditions  and  ensure  that  these  would 
not  change.  For  example,  an 
establishment  may  be  able  to 
demonstrate  that  the  number  of 
Salmonella  is  not  uniformly  distributed 
throughout  a  particular  type  of  product. 
The  establishment  also  might 
demonstrate  that  due  to  husbandry  and 
slaughter  practices,  the  worst  case 
product  processed  within  an 
establishment  differs  from  the  worst 
case  scenarios  developed  for  this  rule. 
Demonstrations  of  initial  product 
conditions  solely  by  statistical  means 
vsrill  be  unacceptable. 

Generally,  an  establishment  will  need 
to  demonstrate  in  its  HACCP  plan  or 
process  schedule  how  its  alternative 
lethality  treatment(s)  provides  for  a 
level  of  safety  in  its  finished  product 
equivalent  to  that  provided  for  by 
compliance  with  the  lethality 
performance  standards  explicitly 
provided  in  this  rule.  The  establishment 
will  need  to  demonstrate  the 


relationships  between  the  lethality 
treatment(s)  and  the  specific 
characteristics  of  a  product,  such  as 
physical  and  chemical  properties.  This 
demonstration  could  involve  the  use  of 
heat  transfer  equations  and  should 
account  for  all  variables  that  would 
affect  lethality  (e.g.,  size  of  product, 
humidity,  density,  thermal 
conductivity,  specific  heat,  shape, 
product  composition,  and  strain  of 
organism). 

Finally,  establishments  employing 
alternative  lethalities  will  need  to 
demonstrate,  within  their  HACCP  plans 
or  process  schedules,  that  they  have 
validated  their  processes  as  being 
effective  in  ensuring  product  safety. 
Section  417.4(a)(1)  of  the  HACCP 
regulations  sets  forth  the  "initial 
validation"  requirements  for 
establishments  uiuier  HACCP: 

Upon  completion  of  the  hazard  analysis 
and  development  of  the  HA(XP  plan,  the 
establishment  shall  conduct  activities 
designed  to  determine  that  the  HAOCP  plan 
is  functioning  as  intended.  During  this 
HACXZP  plan  validation  period,  the 
establishment  shall  repieatedly  test  the 
adequacy  of  the  CCP's,  critical  limits, 
monitoring  and  recordlceeping  procedures, 
and  corrective  actions  set  forth  in  the  HACCP 
plan.  Validation  also  encomf>asses  reviews  of 
the  records  themselves,  routinely  generated 
by  the  HACCP  system,  in  the  context  of  other 
validation  activities. 

FSIS  will  expect  establishments 
employing  alternative  lethalities,  but 
not  yet  operating  under  HACCP,  to 
undertake  similar  actions  as  part  of  the 
validation  activities  documented  in 
their  process  schedules. 

As  mentioned  above,  FSIS  is  making 
available  a  technical  paper  explaining 
the  derivation  of  the  lethaUty 
performance  standards.^  Establishments 
are  encouraged  to  use  this  p>aper  when 
developing  alternative  lethalities.  In  the 
paper,  FSIS  explains  the  methodology 
used  to  calculate  the  probability  of 
remaining  Salmonella  organisms  in 
treated  product. 

Comment:  Some  commenters 
suggested  that  it  would  be  appropriate 
to  allow  combinations  of  treatments  or 
alternatives  to  achieve  a  level  of  safety 
equivalent  to  that  provided  by  the 
specified  lethality. 

Response:  The  Agency  agrees  and  will 
allow  combinations  of  treatments  or 
alternatives  to  meet  the  performance 
standards  for  lethaUty,  so  long  as  a 
cooking  step  is  included  and  process 
schedules  are  validated  by  a 
knowledgeable  processing  authority. 


'  "Lethality  and  Stabilization  Performance 
Standards  for  Certain  Meat  an-*-  Poultry  Products: 
Technical  Paper"  is  available  fccm  the  FSIS  Docket 
Room  (see  footnote  3). 
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FSIS  has  amenided  the  lethality 
performance  standards  to  clarify  that 
one  or  more  ccptrolled  intermediate 
steps  applied  1 3  raw  product  may  form 
part  of  the  basis  for  equivalency  with 
the  specified  l^thahty.  Importantly,  the 
net,  or  overall, leffect  of  the  entire 
process  must  tie  demonstrated  to  effect 
a  required  reduction  in  Salmonella.  The 
following  exaitple,  provided  in  part  by 
one  of  the  comtnenters,  clarifies  the 
Agency's  intent: 

A  controlled  intermediate  step(s)  applied 
to  the  untreated  faw  product  may  form  part 
of  the  basis  for  tie  equivalency.  Assume  that 
a  7-logio  reductiin  is  required.  A  3-logio 
attained  by  an  anti-microbial  spray  treatment 
is  followed  Immediately  by  a  4-logio 
reduction  using  >  heat  treatment.  The 
combined  3-logi^  plus  4-logio  reduction 
could  result  in  ajnet  7-logio  reduction.  This 
7-logio  reduction  should  be  confirmed  with 
reference  to  the  level  of  Salmonella  on  the 
initial  raw  product  compared  to  the  level 
attained  after  th^  second  or  Fmal  treatment. 
This  confirmatioki  is  needed  because  there 
may  be  an  interafctive  effect  between  the 
treatments.  A  primary  treatment  could,  for 
example,  increase  or  decrease  the  heat 
resistance  of  Salmonella  if  heat  were  the 
second  treatmen^.  Secondly,  certain 
conditions,  suchias  time/temperature  abuse 
between  the  steps  could  have  an 
unanticipated  negative  affect,  allowing 
pathogens  to  grow  between  treatments. 

If  treatments  or  interventions  (organic 
rinses,  steam  vBcuuming,  steam 
pasteurization j  etc,)  are  used  in 
combination  wjith  a  heat  treatment,  it  is 
the  responsibility  of  the  establishment 
and  processing  authority  to  ensure  not 
only  the  cummative  equivalency  of  a 
6.5-logio  or  7-lpgio  lethality  for 
Salmonella  in  ready-to-eat  beef  or 
poultry  products,  respectively,  but  also 
the  reduction/inactivation  of  all  other 
food  borne  pat|iogens  of  concern.  The 
Agency  has  revised  the  lethality 
performance  standard  to  clarify  this 
point.  The  lethblity  performance 
standard  now  states  that  establishments 
are  responsiblq  not  only  for  the  required 
reduction  in  Sklmonella,  but  also  for  the 
"reduction  of  other  pathogens  and  their 
toxins  or  toxic  {metabolites  necessary  to 
prevent  adulteration,  *  *  •  throughout 
the  product"  T^is  phrase  was  added  to 
clarify  that,  while  Salmonella  is  the 
reference  organism  and  its  destruction 
in  most  cases  \iVill  indicate  adequate 
reduction  of  other  pathogens  of  concern, 
it  is  the  responsibility  of  the 
establishment  ^o  demonstrate  and 
ensure  that  thei  final  product  is 
ultimately  safe*  "Throughout  the 
product"  is  ad(  ed  to  indicate  FSIS's 
intent  that  the  }rocess  cannot  affect 
only  the  surfac }  or  restricted  portions  of 
the  product. 


Stabilization 

Comment:  As  with  the  lethality 
standards,  a  few  commenters 
recommended  that  the  industry  be 
allowed  to  set  establishment-  and 
process-specific  stabilization 
performance  standards,  since  HACCP 
requires  a  hazard  analysis  resulting  in 
appropriate  food  safety  process  controls. 

Response:  The  Agency  has  decided  to 
maintain  the  performance  standards 
with  regard  to  multiplication  of 
Clostridium  perfringens  and  Clostridium 
botulinum.  As  noted  in  the  HACCP  final 
rule,  Clostridium  perfringens  is 
ubiquitous  in  the  environment  so  that 
controls  at  slaughter  would  not 
necessarily  be  effective  in  controlling 
the  occurrence  of  this  organism  in  raw 
product.  Therefore,  product  cooling  or 
stabilization  is  a  critical  factor  in 
preventing  the  multiplication  of  this 
organism. 

Comment:  One  commenter  suggested 
that  FSIS  allow  1.5  logs  of 
multiplication  of  Clostridium 
perfringens.  The  commenter  stated  he 
had  data  to  support  this  level  of 
reduction,  but  has  yet  to  provide  it.  This 
commenter  also  recommended  that  the 
Agency  convene  a  technical  conference 
of  appropriate  scientists  to  develop  a 
consensus  on  the  stabilization 
performance  standard  and  have  the 
performance  standard  addressed  by  the 
NACMCF. 

Another  commenter  suggested 
allowing  10  generations  (approximately 
3  logs)  of  Clostridium  perfringens 
multiplication  as  the  performance 
standard.  This  commenter's  reason  for 
permitting  a  3  log  increase  is  based  on 
an  assumed  surviving  spore  population, 
after  cooking,  of  10  Clostridium 
perfringens  per  gram,  and  the 
commenter's  assumption  that  10*  per 
gram  is  generally  considered  to  be  the 
upper  acceptable  limit  for  finished 
product. 

Response:  The  performance  standard 
provides  that  any  more  than  1-logio 
multiplication  of  Clostridium 
perfringens  will  adulterate  the  product 
for  the  following  reasons:  First,  viable 
counts  of  10  *  or  greater  of  Clostridium 
perfringens/ gram  have  been 
recommended  by  the  U.S.  Centers  for 
Disease  Control  and  Prevention  as  one 
criteria  for  incriminating  Clostridium 
perfringens  as  the  causative  agent  of 
food  borne  illness  in  finished  product  ^ 
(although  foods  responsible  for 
Clostridium  perfringens  outbreaks 
usually  contain  at  least  10^  vegetative 
Clostridium  perfringens  cells  per 


gram  «  'o).  Second,  in  the  FSIS  ground 
product  surveys,  some  samples  were 
found  to  contain  more  than  1000 
Clostridium  perfringens/giam  (the  level 
on  one  ground  chicken  sample  was 
11,000  CFU/gram).  Thus,  there  is  some 
probability  that  greater  than  10  * 
Clostridium  perfringens/gram  can  occur 
in  raw  product  on  rare  occasions.  It  is 
a  conservative  assimiption  (with  respect 
to  public  health)  that  the  great  majority 
of  Clostridium  perfringens  in  the  raw 
product  are  spores.  Heating  activates  the 
spores  which  during  the  cooling  become 
vegetative  cells  that  can  multiply  to 
hazardous  levels.  Given  that  there  can 
be  more  than  10*  Clostridium 
perfringens  (spores)  per  gram  on  raw 
product,  it  is  possible  that  there  could 
be  as  many  as  lO*  vegetative 
Clostridium  perfringens/gram  of  these 
surviving,  after  cooking,  in  the 
product."  Therefore,  the  Agency,  using 
the  aforementioned  CDC  criteria  as  an 
upper  limit  that  should  not  be  exceeded, 
determined  that  a  limit  of  no  more  than 
1  log  10  growth  of  Clostridium 
perfringens  is  appropriate  to  ensure  that 
there  would  be  no  more  than  10  * 
Clostridium  perfringens  per  gram  on  the 
finished  product  after  cooling. 

Finally,  although  the  Agency  has  not 
convened  a  technical  conference  to 
develop  this  performance  standard,  the 
Agency  did  informally  discuss  the 
standard  with  several  experts  in  the 
field  of  clostridial  research.  These 
experts  agreed  that  limiting  relative 
growth  of  Clostridium  perfringens  to  no 
more  than  1-logio  would  be  reasonable 
with  respect  to  product  safety,  albeit 
somewhat  conservative. 

Comment:  Some  commenters  felt  that 
there  was  little  justification  for 
including  Clostridium  botulinum  as  part 
of  the  performance  standard.  They 
maintained  that  it  is  unlikely  to  be 
present  in  meat  and  poultry  with  its 
sparse  distribution  (about  1/1000  gram) 
in  raw  meat;  that  the  risk  of  Clostridium 
botulinum  is  low;  limiting  Clostridium 
perfringens  would  effectively  limit 
growth  of  the  other  spore  formers  (e.g., 
Clostridium  botulinum  and  Bacillus 
cereus),  since  Clostridium  perfringens 
has  a  shorter  generation  time  and 


"Labbe.  R.  (1989)  Clostridium  perfringens.  In  M. 
Doyle  (ed.),  Food  borne  Bacterial  Pathogens,  Marcel 
Oekker.  Inc..  New  York.  pp.  210,  213. 


'Hauschild.  A.  (1975)  Criteria  and  Procedures  for 
Implicating  Clostridium  Perfringens  in  Food-bome 
Outbreaks.  Canadian  lournal  of  Pubic  Health.  66: 
388-392. 

•"McClane.  B.A.  (1992)  Clostridium  Perfringens 
Enterotoxin:  Structure,  Action,  and  Detection. 
Journal  of  Food  Safety.  12:237-252. 

"For  further  detail  refer  to  the  "Compliance 
Guidelines"  concerning  stabilization  performance 
attached  to  this  document 
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broader  range  of  temperature  growth; 
and,  that  the  germination  of  Clostridium 
botulinum  spores,  per  se,  without 
multiplication,  was  not  dangerous. 

Response:  The  Agency  is  resolved  to 
keep  Clostridium  botulinum  in  the 
performance  standard  because  severe 
cooling  deviations  could  potentially 
allow  Clostridium  botulinum 
multiplication  resulting  in  toxin 
production.  However,  the  term 
"germination"  has  been  removed  from 
the  performance  standard  as  suggested, 
since  it  is  expected  that  processors 
could  not  completely  prevent 
germination.  While  in  recent  years  few, 
if  any,  cases  of  botulism  have  resulted 
from  commercially  produced  fully 
cooked  uncanned  meat  and  poultry 
products,  many  food  scientists  feel  that 
the  risk  has  increased  with  the  advent 
of  vacuum-packaged  products.  While 
the  risk  still  may  remain  low,  the 
consequences  of  botulism  are  often 
catastrophic. 

Although  both  Clostridium 
perfringens  and  Clostridium  botulinum 
will  remain  in  the  performance 
standard,  a  process  authority  may 
choose  to  consider  Clostridium 
perfringens  as  a  reference  organism  to 
demonstrate  that  the  performance 
standard  was  met.  That  is,  if  time, 
temperature,  and  intrinsic  properties  of 
the  product  have  been  shown  to 
preclude  over  one  log  multiplication  of 
Clostridium  perfringens,  then 
multiplication  of  Clostridium 
botulinum,  which  multiples  much  more 
slowly,  would  be  unlikely  to  have 
occurred. 

Comment:  Some  of  the  commenters 
strongly  objected  to  proposed 
codification  of  cooling  guidelines  for 
cooked  poultry  products  (FSIS  Directive 
7110.3,  "Time/Temperature  Guidehnes 
for  Cooling  Heated  Products")  as  safe 
harbors.  One  commenter  agreed  that  the 
application  of  this  Directive  to  partially 
cooked  poultry  breakfast  strips  may  be 
acceptable,  but  felt  that  the  proposal 
implies  the  Directive  is  applicable  to  all 
poultry  products.  For  instance,  the 
commenter  claimed  that  the  guidelines 
in  Directive  7110.3  "are  not  physically 
attainable"  for  cooked  turkey  roasts  and 
other  similar  large  mass  products 
because  they  were  developed  from  data 
derived  from  50  ml  samples  of  ground 
chili-type  product  in  polyethylene 
tubes.  This  conunenter  contended  that 
the  roast  beef  rules  in  9  CFR  318.17 
(h)(10)  are  more  applicable  to  turkey 
roasts,  but  may  not  be  applicable  to  all 
poultry  products,  hence  this  part  of  the 
safe  harbor  should  be  subjected  to 
further  scientific  study.  This  commenter 
also  stated  that  relative  to  cooling,  it 
was  imperative  that  the  Agency  clarify 
its  intent  with  respect  to  poultry 


products.  Finally,  some  commenters 
stated  that  the  application  of  the  cooling 
guidelines  to  partially  cooked  and  char- 
marked  meat  patties  was  especially 
unwarranted,  because  these  products 
pose  no  more  hazard  than  other  raw 
products. 

Response:  There  has  been  no 
constraint  against  using  the  cooling 
requirements  in  the  roast  beef  regulation 
for  chilling  whole  poultry  products. 
Further,  there  is  no  reason  why  any  of 
the  cooling  safe  harbors  for  fully  cooked 
and  partially  cooked  products  could  not 
be  used  across  product  categories 
{whole,  ground  or  comminuted), 
regardless  of  the  species  of  origin  of  the 
tissue.  Research  conducted  by  the 
Agricultural  Research  Service 
demonstrates  that  the  cooling  control 
points  specified  in  the  roast  beef 
regulation  could  safely  be  applied  to 
ground  beef.'^  jt  must  be  understood 
that  though  these  cooling  guidelines  and 
regulations  were  written  at  different 
times,  effective  use  of  any  of  them  will 
satisfy  the  performance  standard. 
Therefore,  it  is  the  intent  of  this  rule 
that  the  cooUng  guidelines  and 
regulations  can  freely  be  interchanged 
among  product  categories  without 
requiring  the  approval  of  a  processing 
authority. 

The  safe  harbors  for  achieving  the 
stabilization  performance  standards 
have  withstood  the  test  of  time;  no  cases 
of  food  borne  illness  due  to  the 
Clostridia  when  these  times  and 
temperatures  are  followed  have  been 
documented.  Admittedly,  the  current 
safe  harbors  for  cooling  contain  a 
margin  of  safety  in  meeting  the 
performance  standard.  However,  barring 
mechanical  or  electrical  failure  of 
equipment,  the  time/temperature 
combinations  in  the  safe  harbors  for 
cooling  are  easily  achieved. 

Implicit  and  oi  paramount  importance 
is  that  cooling  be  continuous  between 
the  stated  temperature  control  points. 
Also  important  is  that  cooling  between 
the  temperatures  of  130  "F  and  80  "F, 
the  range  of  most  rapid  Clostridium 
multiplication,  be  accomplished 
quickly,  as  suggested  in  Directive 
7110.3.  The  upper  limit  for  growth  of 
Clostridium  perfringens  is  about  125- 
126  T.i^ 

Finally,  in  response  to  the  comment 
that  stabilization  performance  standards 
for  partially  cooked  poultry  products  are 


"luneja.  V.K..  et  al.  (1994)  "Influence  of  Cooling 
Rate  on  Outgrowth  of  Clostridium  perfringens 
Spores  in  Cooked  Ground  Beef."  J.  Food  Prot. 
57(121:1063-1067. 

<^)uneja.  V.K..  et  al.  1996.  "Interactive  Effects  of 
Temperature,  Initial  pH,  Sodium  Chloride,  and 
Sodium  Pyrophosphate  on  the  Growth  Kinetics  of 
Clostridium  perfringens."  J.  Food  ProL  59(9):963- 
968. 


unwarranted,  FSIS  disagrees  and  the 
standards  will  be  adopted  as  proposed. 
Partial  cooking  can  allow  heat  shocking 
of  clostridial  spores,  which  can 
germinate  during  cooling  and  become 
vegetative  cells  that  multiply.  Therefore, 
the  consumer  potentially  could  receive 
a  partially  cooked  product  containing  a 
high  number  of  vegetative  clostridial 
cells.  If  the  consumer  undercooked  the 
product,  there  would  be  an  increased 
risk  that  the  number  of  vegetative 
clostridial  cells  would  survive  and 
increase  to  hazardous  levels. 
Conseqaently,  it  is  important  that 
processors  control  clostridial  growth  as 
required  by  the  performance  standard. 

Handling 

Comment:  There  were  a  number  of 
comments  concerning  the  proposed 
provisions  for  sanitary  handling.  Many 
of  the  commenters  insisted  that  this 
performance  standard  was  unnecessary, 
being  adequately  covered  by  both  the 
Agency  requirement  for  Sanitation 
SOP'S  and  GMP's  that  are  already 
accepted  by  the  industry.  One  stated 
that  the  requirement  for  Sanitation 
SOP'S  was  in  itself  contrary  to  the 
principles  of  HACCP,  and  that  the 
Agency  should  allow  individual  plants 
to  determine  necessary  sanitation 
procedures.  Nevertheless,  this 
commenter  stated  they  could  support 
the  requirement  for  Sanitation  SOP's  if 
it  were  not  overlaid  with  this  additional 
performance  standard.  This  commenter 
also  reminded  the  Agency  of  a  phrase  in 
the  backgroimd  to  the  final  HACCP  rule 
stating  that  current  GMP's,  already 
accepted  by  industry,  encompass  the 
proposed  handling  performance 
standards.  Also,  some  commenters 
questioned  the  necessity  of  this 
performance  standard  for  poultry, 
stating  that  handling  requirements  for 
poultry  were  based  on  GMP's. 

Some  of  the  commenters  felt  that  the 
safe  harbors  for  handling  remained  in 
the  realm  of  command-and-control 
regulations,  and  contrary  to  HACCP 
principles,  especially  in  regard  to  the 
stated  specifications  concerning  the  use 
of  sanitizers  and  outer  garments.  One 
commenter  suggested  that  the  Agency 
should  not  prescribe  how  to  reduce 
cross  contamination.  Instead  the 
commenter  suggested  that  the  rule 
should  have  a  performance  standard 
stating  that  cross-contamination  should 
be  less  than  one  pathogen  per  100  grams 
of  finished  product. 

Response:  The  Agency  had  many 
reservations  concerning  the  addition  of 
this  performance  standard,  anticipating 
that  it  would  be  perceived  as  redundant 
and  duplicative  of  other  requirements. 
However,  the  Agency  was  also 
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concerned  that  handling  GMP's.  while 
widely  practiaed  by  industry,  were  not 
required  by  regulation.  Further,  though 
FSIS  is  now  r^uiring  establishments  to 
develop  and  iiiplement  Sanitation 
SOP'S,  there  is  no  specific  requirement 
as  to  their  level  of  detail,  which  will 
vary  in  accordance  with  the  needs, 
requirements,  land  complexity  of  the 
specific  plant  and  its  operations. 
Therefore  the  Agency  was  concerned 
that  handling  inight  be  inadequately 
addressed  by  some  establishments. 

Ultimately,  in  consideration  of  the 
numerous  comments,  the  Agency 
decided  that  it  is  consistent  with 
HACCP  prindbles  for  establishments  to 
be  free  to  devise  the  speciBc  actions, 
practices,  and  procedures  necessary  to 
ensure  a  safe  flnal  product.  Also,  the 
Agency  agrees  that  at  least  general 
provisions  for  (landling  and  sanitation 
are  contained  In  the  Sanitation  SOP 
requirements,  and  it  did  not  want  to 
impose  duplicative  requirements  that 
would  be  burdlensome  in  most  cases. 
Accordingly,  all  handling  performance 
standards  have  been  removed  from  the 
requirements  QnaUzed  in  this  rule. 

Process  Authority 

Comment:  Cpmmenters  raised 
concerns  about  insufficient  detail 
regarding  the  qualifications  required  of 
persons  actinglas  process  authorities. 
Also,  two  cominenters  were  concerned 
that  FSIS  inspection  personnel  may  not 
have  the  qualifications  to  evaluate  the 
procedures  recjommended  by  the 
process  authority. 

Response:  The  Agency  has  defined 
"process  authority"  as  a  person  or 
organization  vvjith  expert  knowledge  in 
meat  or  poultrV  production,  process 
control,  and  relevant  regulations.  The 
Agency  has  decided  that  further 
specifications  Regarding  the 
qualifications  ^f  a  process  authority 
would  limit  thfc  flexibility  needed  by 
industry  to  develop  customized, 
effective  processes  and  process  controls. 
In  regard  to  inspection  personnel 
qualifications.  FSIS  does  not  intend  for 
its  inspectors  to  evaluate  the  process 
authority-approved  procedures  for 
efficacy.  FSIS  |tas,  however,  initiated  an 
aggressive  national  training  effort  for  all 
inspection  personnel  regarding  their 
roles  in  verifying  HACCP  plans  and 
plant  performaice. 

Testing  and  Ofier  Validation  Activities 

Comment:  Several  commenters  felt 
that  the  validation  requirements  for 
processing  schedules  were  too 
prescriptive  and  poorly  defined  in  the 
rule,  although  somewhat  better  defined 
in  the  preambl^.  Some  of  the 
commenters  maintained  that  the  hold 


and  test  requirement  would  inhibit 
flexibility  and  be  burdensome,  costly, 
and  contrary  to  the  principles  of 
HACCP.  One  commenter  stated  that  it 
could  result  in  false  conclusions  of 
product  safety,  because  the  process  is 
designed  to  handle  extremes  greater 
than  that  which  would  be  presented  in 
everyday  samples.  One  commenter, 
citing  the  alternatives  the  Agency 
previously  presented  for  E.  coli  Ol57:H7 
testing  of  dry  and  semi-dry  sausages, 
stated  that  a  flexible  precedent  was 
already  set. 

A  few  commenters  stated  that 
challenge  studies  could  also  be 
construed  as  another  costly  and 
inflexible  requirement.  They  claimed 
that  ultimately  this  requirement  would 
not  allow  a  processing  authority  to 
validate  new  or  altered  processing 
schedules  by  other  means,  such  as 
material  gleaned  from  the  scientific 
literature,  heat  distribution  or 
penetration  studies,  or  any  other 
available,  scientifically  supportable 
means  to  assure  product  safety.  One 
commenter  stated  that  this  requirement 
would  require  validation  studies  for 
food  borne  pathogens  that  did  not  pose 
a  relevant  risk  for  the  intended  product. 
And,  two  commenters  maintained  that 
this  requirement  implies  that  the 
Agency  expected  challenge  studies  to  be 
conducted  in  the  establishment,  before 
or  even  after  product  release.  Such 
studies  could  irresponsibly  expose 
equipment,  product,  and  ultimately  the 
consiuner  to  food  borne  pathogens. 

Response:  The  Agency  agrees  with  the 
comment  regarding  the  hold  and  test 
requirements  and  is  removing  this 
requirement  frt)m  the  rule.  Otherwise, 
the  Agency  is  adopting  the  validation 
requirements.  FSIS  intends  for 
processing  authorities  to  have  the 
flexibility  to  validate  new  or  altered 
processes  by  any  reasonable  and 
scientifically  supportable  means. 

It  was  not  the  intent  of  FSIS  to  require 
challenge  studies  and  the  Agency  does 
not  expect  such  studies  to  be  conducted 
in  the  plant.  This  would  indeed  risk 
equipment  contamination,  product 
contamination,  plant  workers,  and 
ultimately  the  public  health.  Challenge 
studies,  while  often  appropriate  and 
definitive,  should  be  conducted  only  in 
the  laboratory  imder  the  auspices  of  a 
process  authority.  The  Agency  has 
modified  the  regulations  to 
accommodate  these  concerns  and  clarify 
the  intent  relative  to  process  validation. 

Safe  Harbors  and  Performance 
Standards 

Comment:  Many  of  the  commenters 
fully  supported  the  concept  of 
establishing  performance  standards  that 


allow  flexibility  in  processing  while 
retaining  regulatory  safe  harbors  for  use 
by  establishments  that  prefer  to  follow 
existing  procedures  already  accepted  by 
the  Agency  as  providing  adequate  food 
safety.  Some,  however,  argued  that  the 
proposed  safe  harbors  are  prescriptive, 
inflexible,  and  inconsistent  with 
HACCP.  One  commenter  supported 
performance  standards,  but  felt  that  safe 
harbors  were  too  reminiscent  of  the 
command-and-control  mode  of 
inspection. 

Response:  By  proposing  performance 
standards  that  could  be  met  through 
adherence  to  the  earlier  regulations, 
FSIS  intended  to  create  regulatory  safe 
harbors  for  establishments  that  wished 
to  follow  procedures  already  accepted 
by  the  Agency  as  providing  adequate 
food  safety.  The  Agency  proposed  to 
retain  these  safe  harbors  in  the 
regulations  as  examples  of  how  to 
produce  meat  and  poultry  products  that 
meet  the  performance  standards.  FSIS 
believed  that  these  examples  would 
assist  small  or  new  establishments  that 
do  not  have  the  resources  to  develop 
customized  process  schedules.  FSIS 
acknowledged  that  the  regulatory  safe 
harbors  contained  many  prescriptive 
requirements,  but  made  clear  they 
would  be  provided  only  as  examples  of 
how  to  meet  the  performance  standards; 
they  would  not  be  requirements. 

To  alleviate  concerns  of  commenters, 
FSIS  will  not  retain  the  safe  harbors  in 
the  regulations,  but  instead  provide 
them  as  compliance  guidelines.  The  safe 
harbor  compliance  guidelines  for  ready- 
to-eat  cooked,  roast,  and  corned  beef 
products,  fully  and  partially  cooked 
meat  patties  and  poultry  products  are 
attached  to  this  rule  as  Appendices  A 
and  B  ("Compliance  Guidelines  for 
Meeting  Lethality  Performance 
Standards  for  Ready-to-Eat  Meat  and 
Poultry  Products"  and  "Compliance 
Guidelines  for  Cooling  Heat-Treated 
Meat  and  Poultry  Products 
(Stabilization)").  Also,  the  Agency  is 
currently  developing  a  process  to  ensiire 
that  the  safe  harbor  guidelines  will  be 
readily  available  to  all  interested 
parties. 

FSIS  also  had  proposed  to  exempt 
establishments  that  followed  the 
regulatory  safe  harbors  frpm  the 
proposed  process  schedule 
requirements.  However,  because  FSIS  is 
removing  the  safe  harbors  from  the 
regulations  and  issuing  them  as 
guidelines,  such  an  exemption  is 
impossible;  establishments  cannot  be 
exempted  from  a  regulatory  requirement 
based  on  compliance  with  a 
nonree\ilatory  guideline. 

Establishments  choosing  to  follow  the 
safe  harbor  guidelines  may  use  those 
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guidelines  as  their  process  schedules. 
FSIS  will  consider  such  process 
schedules  validated,  since  they  will 
consist  of  processing  methods  already 
accepted  by  the  Agency  as  effective.  As 
proposed,  therefore,  establishments 
affected  by  this  rule  should  not  have  to 
change  their  current  processing 
practices. 

Comment:  One  commenter  suggested 
that  it  would  be  appropriate  to  replace 
safe  harbors  with  Hazard  Control 
Performance  Standards  that  would 
prescribe  speciHc  numerical  standards 
for  reduction  of  pathogens  on  hands  and 
food  contact  surfaces.  Another 
recommended  that  the  Agency  codify 
only  "food  safety  objectives,"  and  that 
neither  performance  standards  nor  safe 
harbors  should  be  codified  as  they 
would  inhibit  flexibility  and  innovation. 

Response:  Promulgation  of  only 
quantifiable  hazard  control  performance 
standards,  such  as  determining 
microbial  coimts  on  food  contact 
surfaces  or  fingertips,  would  require 
extensive  resources  to  implement  and 
monitor.  The  Agency  has  determined 
that  this  would  be  an  imreasonable  and 
unnecessary  burden  for  industry, 
especially  since  other  alternatives 
would  be  equally  effective. 

In  regard  to  establishing  only  food 
safety  objectives,  FSIS  has  determined 
that  clearly-defined  performance 
standards  and  HACCP  are  both 
necessary  for  improving  food  safety. 
Performance  standards  and  HACCP 
provide  meat  and  poultry 
establishments  with  the  incentive  and 
flexibility  to  adopt  irmovative,  science- 
based  processing  procedures  and 
controls,  ensure  safety  for  consumers, 
and  provide  objective,  measurable 
standards,  compliance  with  which  can 
be  verified  through  Agency  inspectipnal 
oversight. 

Comment:  Some  commenters 
maintained  that  having  safe  harbors 
would  discourage  establishments  from 
conducting  hazard  analyses  and  from 
taking  responsibility  for  the  safety  of 
their  processes  for  specific  products. 

Response:  Compliance  with  the  safe 
harbors  will  effectively  exempt  some 
establishments  from  developing  process 
schedules  prior  to  developing  and 
implementing  HACCP  plans; 
establishments  following  safe  harbor 
guidelines  may  use  the  guidelines  as 
validated  process  schedules.  However, 
all  official  establishments  will  be 
required  to  conduct  hazard  analyses  as 
part  of  HACCP  plan  development 
regardless  of  whether  they  follow  the 
safe  harbor  examples.  Further,  FSIS 
considers  follovtring  a  safe  harbor 
example  to  be  a  legitimate  way  of  taking 


responsibility  for  ensuring  the  safety  of 
meat  and  poultry  products.  The  safe 
harbors  are  examples  of  processing 
methods  proven  to  ensure  the 
production  of  safe  meat  and  poultry 
products. 

Comment:  Commenters  also 
expressed  concerns  that  inspection 
personnel  would  be  less  vdlling  and 
able  to  evaluate  or  accept  alternatives  to 
safe  harbors. 

Response:  The  Agency  is  providing 
training  for  all  inspection  personnel  to 
assure  a  knowledgeable  and  capable 
work  force  that  will  be  prepared  to  deal 
with  questions  concerning  performance 
standards  and  safe  harbors.  A  technical 
support  center,  staffed  with  highly 
experienced  personnel  to  provide 
clarification  and  guidance  to  inspection 
personnel,  has  been  established. 

Recommended  Amendments  to  Specific 
Safe  Harbors 

Comment:  Several  conunenters 
submitted  recommendations  for  revising 
the  processing  requirements  in  the  safe 
harbors.  For  example,  one  commenter 
recommended  that  the  time-temperature 
combinations  in  the  table  "Permitted 
Heat-Processing  Temperature/Time 
Combinations  for  Fully-Cooked  Patties" 
should  be  amended  to  include 
temperatures  as  low  as  ISCF  to  enable 
lower  temperatuire  heat  treatment 
processes  such  as  sous  vide  to  be  used. 

Response:  FSIS  has  revised  the  safe 
harbor  guidelines  for  ready-to-eat 
cooked,  roast,  and  corned  beef  products 
to  include  processes  ensuring  a  6.5  logio 
reduction  in  Salmonella,  as  well  as  the 
7-logio  reduction  required  by  the 
previous  regulations.  Otherwise,  unless 
safe  harbor  requirements  are  found  to  be 
insufficient  for  producing  meat  and 
poultry  products  meeting  the 
performance  standards,  FSIS  sees  no 
need  to  revise  these  provisions.  If  an 
establishment  wishes  to  manufacture 
meat  or  poultry  products  by  means 
other  than  those  contained  in  the  safe 
harbors,  it  may  do  so,  provided  they 
comply  with  the  applicable 
requirements  (e.g.,  meeting  performance 
standards,  developing  and  validating  a 
process  schedule,  or  operating  under 
HACCP). 

In  response  to  the  suggestion  that 
temperatures  as  low  as  130  "F  be 
allowed  for  processing  ready-to-eat  meat 
patties,  the  Agency  will  consider  this 
comment  as  it  reconsiders  lethality 
requirements  for  ready-to-eat  meat 
patties.  In  general,  any  time/temperature 
combination  that  vdll  achieve  the 
lethality  performance  standard  would 
be  acceptable.  However,  establishments 
employing  processing  methods  other 


thfm  those  described  in  the  safe  harbors 
will  be  required  to  develop  and 
implement  process  schedules  or  HACCP 
plans.  FSIS  does  not  plan  to  regularly 
amend  the  safe  harbors  to  account  for 
processing  variations.  The  safe  harbors 
are  only  examples  of  how  an 
establishment  can  meet  the  performance 
standards. 

Comment:  One  commenter  argued 
that  humidity  is  not  a  significant  control 
factor  in  achieving  lethality  and, 
therefore,  requirements  regarding 
humidity  should  be  removed  from  the 
safe  harbors.  The  commenter  claimed 
that  there  has  been  no  link  established 
between  the  failure  to  control  humidity 
and  the  incidence  of  food  borne  disease. 

Response:  The  Agency  does  not  agree. 
In  the  late  1970's  there  were  several 
food  borne  disease  outbreaks  caused  by 
the  consumption  of  "rare"  roast  beef.  At 
the  time  of  these  outbreaks,  there  were 
no  regulations  specifying  the  minimum 
internal  temperature  and  humidity 
requirements  for  the  type  of  roasts 
involved  in  the  outbreaks.  Published 
articles  have  demonstrated  that  dry  heat 
has  a  lower  lethality  than  moist  heat  in 
killing  Salmonella.^*'^  Blankenship  '* 
demonstrated  that  Salmonella  survived 
on  the  surface  of  the  roast  even  though 
an  internal  temperature  of  147.5  "F  was 
attained  in  a  gas-fired  oven  with  no 
control  for  humidity.  Another 
researcher  showed  that  dry  oven 
temperatures  below  250  "F  permitted 
Salmonella  survival  on  the  surface,  but 
that  when  steam  was  injected  for  30 
minutes  into  a  175  °F  oven.  Salmonella 
was  eliminated  on  the  surface  of  the 
roasts  cooked  to  an  internal  temperature 
of  130  "For  higher. '7 

Until  1977,  the  outbreaks  of 
salmonellosis  attributable  to 
commercially  produced  precooked  roast 
beef  occurred  fi^quently,  particularly  in 
the  northeast.18  In  1977  and  1978, 
cooking  requirements  for  cooked  beef 
and  roast  beef  involving  time, 
temperature,  and  in  some  cases,  relative 
humidity  were  established.  Following 
the  implementation  of  the  cooking 
requirements,  one  outbreak  of 


'"Blankenship.  LC.  (1978)  Survival  of  a 
Salmonella  typhimurium  experimental  contaminant 
during  cooking  of  beef  roasts.  Appl.  Environ. 
Microbiol.  35:1160. 

>>Goodfellow.  S.J..  and  Brown,  W.L.  (1978)  Fate 
of  Salmonella  inoculated  into  beef  for  cooking. ). 
Food  Protect.  41-598. 

"Blankenship,  LC. 

>'Goodfellow.  S.)..  and  Brovtrn.  W.L 

"Centers  for  Disease  Control  (1981)  Multi  state 
Outbreak  of  Salmonellosis  Caused  by  Precooked 
Roast  Beef.  MMWR  30:391-2^ 
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salmonellosis  pcciured  in  1978  due  to  a 
deviation  from  the  cooking 
requirements.  No  further  outbreaks  were 
reported  until  1981.  Investigation 
showed  that  the  1981  outbreaks  of 
sahnonellosis  resulted  from  processing 
procedures  unrelated  to  humidity 
control.  The  processors  either  did  not 
use  one  of  the  prescribed  cooking  time/ 
temperatiue  combinations  or  failed  to 
maintain  good|sanitary  practices  (e.g., 
failed  to  maintain  adequate  separation 
of  raw  and  cocAied  product).'^ 

Comment:  Cpe  commenter  suggested 
that  FSIS  have!  the  same  cooking 
standard  for  recasts  weighing  less  than 
10  pounds  as  fbr  those  weighing  more 
than  10  pound^. 

Response:  F$IS  does  not  agree. 
Research  has  hpen  done  to  determine 
the  effect  of  product  size  on  Salmonella 
survival  on  the  siu-face  of  beef  roasts. 
The  results  of  the  research  showed  that 
beef  rounds  of  jlO  poimds  and  larger  can 
be  dry  roasted  Bafely;  beef  roxmds  of  5 
pounds  or  less  cannot  be  safely  dry 
roasted  to  the  jare  state  (<135''F  or  57.2 
"C  internal  teniperaturel.^o 

Disposition  of  Products  Not  Meeting 
Performance  sitandards 

Comment:  One  commenter  stated  that 
the  disposition  of  products  not  meeting 
the  periformancje  standards  was  not 
addressed  in  tl^s  rule.  The  commenter 
recommended  that  as  deviations  occur, 
the  establishment  should  assess  product 
safety  as  one  activity  of  corrective 
action;  and  the{  establishment  may  seek 
the  advice  of  a  process  authority  in  this 
regard.  This  commenter  declared  that 
under  HACCP,jthe  Agency  role  in 
assiuing  product  safety  is  in 
verification.     I 

In  a  commeni  related  to  disposition  of 
product  produced  under  extreme 
conditions,  a  c0mmenter  recommended 
that  "come-up  time"  during  the  cooking 
process  be  addressed  as  a  performance 
standard.  He  suggested  that  the 
performance  st^dard  be  less  than  10 
generations  of  ^multiplication  of 
Clostridium  petfringens  when  heating 
product  from  50  °F  to  over  130  "F. 

Response:  FSIS  agrees  that  the 
proposal  did  n^t  include  provisions  for 
determining  thi  disposition  of  product 
that  did  not  maet  the  performance 
standards.  FSIS  also  agrees  that  under 
HACCP,  it  willibe  the  establishment's 
responsibility  tp  determine  the 
disposition  of  product  not  meeting 
performance  standards.  The  Agency 
realizes  that  the  determination  of 


'•Houston.  D.L  (|982)  Production  Requirements 
for  Cooked  Beef.  Ropst  Beef,  and  Cooked  Corned 
Beef.  FR  47:31854. 

'oGoodfoUow,  S.!.  and  Brown,  W.L.  (1978)  Fate 
of  Salmonella  Inocillated  Into  Beef  for  Cooking. ). 
Food  Protect.  41:59$. 


disposition  of  such  a  product  can  often 
be  a  vexing  problem.  Most  important 
may  be  the  question  of  whether  or  not 
the  product  can  be  reprocessed  to  make 
it  safe  for  consumption. 

Heating  deviations  are  generally 
related  to  the  issue  of  "come-up  time." 
Computer  modeling  as  a  tool  to  address 
problems  related  to  excessive  time  to 
temperature  is  somewhat  problematic. 
One  of  the  primary  difficulties  of 
modeling  specific  occurrences  is  that 
current  programs  only  allow  modeling 
under  only  unfluctuating  temperature 
conditions.  Currently,  the  Agency  has 
been  using  the  ARS  Pathogen  ModeUng 
Program  Version  4.0  to  model  growth 
conditions.  Further  discussion  on 
"come-up  time"  is  contained  in  the 
attached  Compliance  Guides. 

With  respect  to  addressing  cooling 
deviations,  the  Agency  has  been  using 
another  program  that  estimates  the 
relative  growth  of  Clostridium 
perfringens  and  Clostridium  botulinum 
to  provide  an  initial  rough  assessment  of 
the  severity  of  a  cooling  deviation.  In 
cooperation  with  ARS,  efforts  are 
underway  to  improve  this  program.  In 
the  future,  the  Agency  would  like  to 
make  this  program  available  to  the 
industry  and  will  welcome  comments 
towards  further  advancing  its 
capabilities  and  usefulness. 

Following  an  initial  assessment,  some 
establishments  may  want  to  sample 
product  to  determine  whether  or  not  the 
specific  lot  of  finished  product  meets 
the  performance  standard  for 
stabilization.  Because  of  a  lack  of 
information  concerning  the  distribution 
of  C.  perfringens  in  product,  sampling 
may  not  be  the  best  recourse  for 
determining  the  disposition  of  product 
following  cooling  deviations.  After 
obtaining  the  test  results  from  the 
samples,  the  disposition  of  the  product 
can  be  determined.  There  are  three 
possibilities:  the  lot  should  be 
destroyed;  recooking  will  render  the 
product  safe  for  consumption;  or  the  lot 
is  safe  for  consumption  and  no 
reprocessing  is  necessary. 

Further  guidance  concerning  cooling 
deviations  is  available  in  Appendix  B, 
"Compliance  Guidelines  for  Cooling 
Heat-Treated  Meat  and  Poultry  Products 
(Stabilization)." 

Other  Issues 

Comment:  A  commenter  pointed  out 
that  Staphylococcus  aureus  was 
incorrectly  identified  as  a  spore  former. 

Response:  FSIS  has  corrected  this 
error  in  this  dociunent. 

Comment:  A  commenter  stated  that 
the  word  "cooked"  is  inappropriately 
used  throughout  this  dociunent,  arguing 
that  "pasteurized"  or  "fully 
pasteurized"  would  be  more  correct. 


referring  to  the  reduction  of  vegetative 
•pathogens  to  a  safe  level. 

Response:  The  word  "cooked"  is 
commonly  used  and  understood; 
"pasteurized"  or  "fully  pasteurized" 
would  be  confusing. 

Comment:  A  commenter  contended 
that  the  words  "stabilization"  and 
"handling"  are  unnecessary.  The 
operator  only  need  describe  the  process, 
steps,  and  then  limits  for  process 
variables  at  each  step  to  control  hazards, 
minimizing  risk. 

Response:  The  term  "stabilization"  is 
useful  in  describing  the  performance 
standard  established  in  this  rulemaking 
and  will  be  retained.  The  handling 
performance  standard  is  not  being 
finalized,  so  the  term  "handling"  does 
not  appear  in  these  regulations. 

Comment:  A  commenter  stated  that  is 
not  possible  to  prevent  germination  of 
spore-forming  bacteria  after  cooking  as 
indicated  in  the  proposal;  only 
multiplication  can  be  controlled. 

Response:  FSIS  agrees;  the  term 
"germination"  has  been  removed  fi-om 
the  stabilization  performance  standard. 

Comment:  One  of  the  commenters 
applauded  the  Agency's  recent  efforts  to 
extend  food  safety  concerns  to  the 
restaurant  and  institutional  settings, 
especially  with  regards  to  the  shifting  of 
resources  outside  the  environment  of 
meat  and  poultry  estabhshments.  This 
commenter  also  supported  and 
applauded  efforts  toward  broad 
application  of  FDA's  Food  Code  in  these 
areas. 

Response:  Harmonization  of 
regulations  and  initiatives  towards 
HACCP  principles  with  those  of  FDA 
and  other  government  bodies  has  been 
a  worthwhile  effort.  Ultimately,  State, 
local,  and  municipal  authorities  will  be 
operating  under  harmonious  principles. 
To  this  end,  the  Agency  has  also  been 
involved  in  working  through 
Association  of  Food  and  Drug  Officials 
(AFDO)  committees  to  encourage  State 
adoption  of  acceptable  imiform 
standards  presented  in  the  Food  Code. 
In  addition,  FSIS  has  devoted  resources 
to  educating  the  public  in  food  safety 
concerns.  Today,  it  is  important  that 
consumers  know  how  to  safely  store  and 
prepare  their  food,  and  particularly 
important  that  they  be  aware  of  and 
follow  good  sanitary  practices  in  the 
kitchen. 

The  Final  Rule 

FSIS  is  adopting  the  proposal  as  a 
final  rule,  with  changes  made  in 
response  to  comments  and  noted  above. 
In  summary,  the  substantive  changes 
are: 

•  The  lethality  performance  standard 
for  all  of  the  ready-to-eat  cooked  beef, 
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roast  beef,  and  cooked  corned  beef,  is  a 
6.5  logio  reduction  in  Salmonella. 

•  Tne  lethality  performance  standard 
proposed  for  ready-to-eat,  uncured  meat 
patties  is  not  being  finalized.  A  revised 
lethality  standard  will  be  proposed  in 
an  upcoming  Federal  Register 
publication.  (Section  318.23  is  being 
amended  in  this  document,  however,  by 
replacing  cooling  requirements  with 
stabilization  performance  standards  for 
fully-cooked,  partially-cooked,  and 
char-marked  meat  patties.) 

•  The  lethality  performance  standards 
now  clarify  establishment  responsibility 
not  only  for  reducing  Salmonella,  but 
also  for  the  "reduction  of  other 
pathogens  and  their  toxins  or  toxic 
metabolites  necessary  to  prevent 
adulteration,*  *  *  throughout  the 
product." 

•  The  lethality  performance  standards 
now  explicitly  provide  for  the  optional 
use  of  a  combination  of  controlled, 
intermediate  steps  to  achieve  the 
required  lethality  throughout  ready-to- 
eat  products. 

•  Establishments  may  produce  ready- 
to-eat  roast  beef  or  poultry  products 
using  lethalities  other  than  those 
prescribed  in  the  regulations,  as  long  as 
they  demonstrate  in  a  vaUdated  process 
schedule  that  the  processes  used 
achieve  an  equivalent  probability  that 
no  viable  Salmonella  organisms  remain 
in  the  finished  product. 

•  The  handling  performance 
standards  proposed  for  ready-to-eat 
cooked  beef,  roast  beef,  and  cooked 
corned  beef  and  for  fully  cooked  meat 
patty  and  poultry  products  are  not  being 
finalized.  The  handling  requirements  for 
ready-to-eat,  uncured  meat  patties  are 
being  removed  from  the  regulations. 

•  Establishments  will  not  be  required 
to  hold  and  test  product. 

•  The  safe  haroors  will  not  be 
retained  in  the  regulations  as  proposed, 
but  instead  will  be  issued  as  compliance 
guidelines.  Establishments  following  the 
safe  harbor  guidelines  may  use  them  as 
process  schedules;  FSIS  will  consider 
such  process  schedules  already 
validated  as  being  effective. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  allows  meat  and  poultry 
establishments  to  employ  processing 
methods  other  than  those  previously 
mandated,  as  long  as  those  methods 
yield  products  that  meet  the 
performance  standards  set  forth  in  this 


rule.  However,  FSIS  also  wall  allow 
establishments  to  meet  the  performance 
standards  by  following  the  previously 
mandated  production  methods,  which 
are  being  disseminated  in  compliance 
guidelines  by  FSIS  as  "safe  harbors." 
Therefore,  establishments  can  choose  to 
continue  using  their  ciurent  methods  of 
processing  and  probably  incur  no  new 
expenses  (or  savings  or  income)  as  a 
result  of  this  rule. 

As  explained  above,  the  safe  harbor 
compliance  guidelines  for  fully  cooked 
poultry  contain  chilling  requirements 
currently  contained  in  FSIS  Directive 
7110.3,  since  previously  there  were  no 
regulatory  chilling  requirements  for  the 
poultry  products  covered  under 
§  381.150.  FSIS  has  determined, 
however,  that  all  establishments 
producing  cooked  poultry  products  are 
meeting  the  chilling  requirements  in 
FSIS  Directive  7110.3.  FSIS  anticipates, 
therefore,  that  establishments  choosing 
the  safe  harbor  guidelines  for  producing 
fully  cooked  poultry  would  experience 
no  economic  effect,  positive  or  negative. 

The  rule  will  have  a  favorable 
economic  impact  on  all  establishments, 
regardless  of  size.  When  an 
establishment  voluntarily  elects  to  use  a 
processing  method  other  than  one  of 
those  contained  in  the  safe  harbors,  it  is 
likely  that  it  expects  to  receive 
increased  revenues,  greater  than  the  cost 
of  implementing  and  validating  the 
processing  method,  as  a  result.  Also, 
changes  made  in  response  to  comments 
received  on  the  proposed  rule  have 
reduced  costs  of  adopting  alternative 
processing  methods,  providing  even 
greater  incentive  for  innovation.  The 
increased  flexibility  to  innovate  allowed 
by  the  rule  will  encourage  competition, 
which  is  a  benefit  to  consumers. 

It  is  difficuh  to  quantify  the  potential 
benefits  of  this  rule  since  it  is  not 
possible  to  predict  what  effect 
innovations  will  have  on  revenues  to 
the  establishments  or  on  benefits  to 
consumers.  Under  the  previous 
regulations,  FSIS  required  that  ready-to- 
eat  poultry  products  reach  specific, 
minimum  internal  temperatures  before 
being  removed  from  a  cooking  medium. 
The  products  lose  water  during  cooking 
at  these  temperatures  and  consequently, 
establishments  must  add  water  and 
other  ingredients  both  to  make  the 
products  palatable  and  to  restore  lost 
yield.  FSIS  anticipates  that  most 
establishments  initially  taking 
advantage  of  the  proposed  performance 
standards  would  develop  customized 
process  schedules  for  ready-to-eat 
poultry  products  that  minimize  lost 
yield. 

As  an  alternative  to  this  rulemaking, 
FSIS  considered  merely  expanding  the 


list  of  time/ temperature  combinations 
previously  allowed  for  processing 
ready-to-eat  meat  and  poultry  products, 
but  otherwise  maintaining  the  detailed 
processing  requirements.  While  this 
option  would  have  expanded  flexibility 
in  regard  to  heat  treatment, 
establishments  still  would  have  been 
constrained  by  the  remaining 
prescriptive  processing  requirements, 
which  are  inconsistent  with  the 
principles  of  HACCP  and  can  impede 
innovation.  FSIS,  therefore,  has  chosen 
an  option  it  believes  will  both  maximize 
flexibility  and  encourage  innovation: 
establishments  may  employ  innovative 
or  unique  processing  procedures 
customized  to  the  nature  and  volume  of 
their  production,  provided  they  meet 
the  designated  performance  standards^ 
for  pathogen  reduction.  ^ 

Executive  Order  12778 

This  rule  has  been  reviewed  under  . 
Executive  Order  12778,  Civil  Justice 
Reform.  States  and  local  jurisdictions 
are  preempted  by  the  Federal  Meat 
Inspection  Act  (FMIA)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  from 
imposing  any  marking  or  packaging 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  the  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  imder  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 

This  rule  is  not  intended  to  have 
retroactive  effect. 

Administrative  proceedings  will  not 
be  required  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  §§  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA  or  the  PPIA. 

Paperwork  Requirements 

In  the  proposal  preceding  this  final 
rule,  FSIS  proposed  "hold  and  test" 
requirements  for  treated  product  and  a 
handling  performance  standard,  both  of 
which  would  account  for  some  of  the 
estimated  paperwork  burden.  In 
response  to  comments  requesting  that 
FSIS  allow  establishments  more 
flexibility  in  meeting  the  proposed 
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performance 
not  to  make 
and  handling 
the  paperwork 
though  not 
adjusted  the 
burden.  The 


standards,  FSIS  decided 
the  "hold  and  test" 
ijequirements.  Therefore, 
burden  is  decreased, 
ificantly.  FSIS  has  not 
es  timated  paperwork 
pi  iperwork  and 
ordkeeping  requirements  in  this  final 
appro;  ed  under  0MB  control 


sign 


reci 

rule  are 

number  0583-<)l  09 


List  of  Subject! 

9  CFR  Part  301 
Meat  inspect  ion. 

9  CFR  Part  317 
Food  labelin ;. 

9  CFR  Part  318 


Meat  inspect  i 
recordkeeping 


9  CFR  Part  320 


Meat  inspect  i 
recordkeeping 

9  CFR  Parf381 


on.  Reporting  and 
requirements. 


on.  Reporting  and 
■equirements. 


Poultry  and  ]  (oultry  products 
inspection,  Rej  orting  and 
recordkeeping  j^quirements. 

Accordingly,  title  9,  chapter  HI,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  301— DEFINITIONS 

1.  The  authoiity  citation  for  part  301 
is  revised  to  read  as  follows: 

Authority:  7  uls.C.  450, 1901-1906;  21 
U.S.C.  601-695;  ^  CFR  2.18.  2.53. 

2.  Section  3o|l.2  is  amended  by 
removing  the  paragraph  designations  (a) 
through  (yyy)  and  adding,  in 
alphabetical  oraer,  new  definitions  for 
"Process  authority"  and  "Process 
schedule,"  to  r^ad  as  follows: 

§301.2    Detinitions. 
•        •        *      I  •        • 

Process  authority.  A  person  or 
organization  with  expert  knowledge  in 
meat  production  process  control  and 
relevant  regulalnons.  This  definition 
does  not  apply  to  subpart  G  of  part  318. 

Process  schedule.  A  written 
description  of  processing  procedures, 
consisting  of  ar|y  number  of  specific, 
sequential  operations  directly  under  the 
control  of  the  ej  itablishment  employed 
in  the  manufacture  of  a  specific  product, 
including  the  o  >ntrol,  monitoring, 
verification,  va  idation,  and  corrective 
action  activities  associated  with 


production.  This  definition  does  not 
apply  to  subpart  G  of  part  318. 


PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

3.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

4.  In  §  317.2,  paragraph  (1) 
introductory  text  is  revised  to  read  as 
follows: 

§317.2    Latiels:  definition;  required 
features. 


(1)  Safe  handling  instructions  shall  be 
provided  for:  All  meat  and  meat 
products  of  cattle,  swine,  sheep,  goat, 
horse,  other  equine  that  do  not  meet  the 
requirements  contained  in  §  318.17,  or 
that  have  not  undergone  other 
processing  that  would  render  them 
ready-to-eat;  and  all  comminuted  meat 
patties  not  heat  processed  in  a  manner 
that  conforms  to  the  time  and 
temperature  combinations  in  the  Table 
for  Permitted  Heat-Processing 
Temperature/Time  Combinations  For 
Fully-Cooked  Patties  in  §  318.23,  except 
as  exempted  under  paragraph  (1)(4)  of 
this  section. 
*        «        •         *         * 

5.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  7  U.S.C.  450, 
1901-1906;  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

6.  Section  318.17  is  revised  to  read  as 
follows: 

§  318.17    Requirements  for  the  production 
of  codced  t>eef ,  roast  beef,  and  cooked 
corned  beef  products. 

(a)  Cooked  beef,  roast  beef,  and 
cooked  corned  beef  products  must  be 
produced  using  processes  ensuring  that 
the  products  meet  the  following 
performance  standards: 

(1)  Lethality.  A  6.5-logio  reduction  of 
Salmonella  or  an  alternative  lethality 
that  achieves  an  equivalent  probability 
that  no  viable  Salmonella  organisms 
remain  in  the  finished  product,  as  well 
as  the  reduction  of  other  pathogens  and 
their  toxins  or  toxic  metabolites 
necessary  to  prevent  adulteration,  must 
be  demonstrated  to  be  achieved 
throughout  the  product.  The  lethality 
process  must  include  a  cooking  step. 
Controlled  intermediate  step(s)  applied 


to  raw  product  may  form  part  of  the 
basis  for  the  equivalency. 

(2)  Stabilization.  There  can  be  no 
multiplication  of  toxigenic 
microorganisms  such  as  Clostridium 
botulinum,  and  no  more  than  1-logio 
multiplication  of  Clostridium 
perfringens  within  the  product. 

(b)  For  each  product  produced  using 
a  process  other  than  one  conducted  in 
accordance  with  the  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
system  requirements  in  part  417  of  this 
chapter,  an  establishment  must  develop 
and  have  on  file  and  available  to  FSIS, 

a  process  schedule,  as  defined  in  §  301.2 
of  this  chapter.  Each  process  schedule 
must  be  approved  in  writing  by  a 
process  authority  for  safety  and  efficacy 
in  meeting  the  performance  standards 
established  for  the  product  in  question. 
A  process  authority  must  have  access  to 
the  establishment  in  order  to  evaluate 
and  approve  the  safety  and  efficacy  of 
each  process  schedule. 

(c)  Under  the  auspices  of  a  processing 
authority,  an  establishment  must 
validate  new  or  altered  process 
schedules  by  scientifically  supportable 
means,  such  as  information  gleaned 
from  the  literature  or  by  challenge 
studies  conducted  outside  the  plant. 

7.  Section  318.23  is  revised  to  read  as 
follows: 

§  31 8.23    Heat-processing  and  stabilization 
requirements  for  uncured  meat  patties. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Patty.  A  shaped  and  formed, 
comminuted,  flattened  cake  of  meat 
food  product. 

(2)  Comminuted.  A  processing  term 
describing  the  reduction  in  size  of 
pieces  of  meat,  including  chopping, 
flaking,  grinding,  or  mincing,  but  not 
including  chunking  or  sectioning. 

(3)  Partially-cooked  patties.  Meat 
patties  that  have  been  heat  processed  for 
less  time  or  using  lower  internal 
temperatures  than  are  prescribed  by 
paragraph  (b)(1)  of  this  section. 

(4)  Char-marked  patties.  Meat  patties 
that  have  been  marked  by  a  heat  source 
and  that  have  been  heat  processed  for 
less  time  or  using  lower  internal 
temperatures  than  are  prescribed  by 
paragraph  (b)(1)  of  this  section. 

fb)  Heat-processing  procedures  for 
fully-cooked  patties.  (1)  Official 
establishments  which  manufacture 
fully-cooked  patties  shall  use  one  of  the 
following  heat-processing  procedures: 
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Permitted  Heat-Processing  Temperature/Time  Combinations  for  Fully-(Dooked  Patties 

Minimum  internal  temperature  at  the  center  of  each  patty 
(Degrees) 

Minimum  holding  time  after  re- 
quired internal  temperature  is 
reached 
(Time) 

Fahrenheit 

Or  centigrade 

Minutes 

Or  seconds 

■ 

66.1  

.68 
.54 
.43 
.34 
27 
22 
.17 

41 

152 

66.7  

32 

153 

67.2 

26 

154   „ 

67.8 

20 

155     „ 

68.3 

16 

156    

68.9  

13 

157  (and  up) 

69.4  (arxJ  up)  

10 

(2)  The  official  establishment  shall 
measure  the  holding  time  and 
temperature  of  at  least  one  fully-cooked 
patty  from  each  production  Une  each 
hour  of  production  to  assure  control  of 
the  heat  process.  The  temperature 
measuring  device  shall  be  acciu'ate 
within  1  degree  F. 

(3)  Requirements  for  handling  heating 
deviations,  (i)  If  for  any  reason  a  heating 
deviation  has  occurred,  the  official 
establishment  shall  investigate  and 
identify  the  cause;  take  steps  to  assure 
that  the  deviation  will  not  recur;  and 
place  on  file  in  the  official 
establishment,  available  to  any  duly 
authorized  FSIS  program  employee,  a 
report  of  the  investigation,  the  cause  of 
the  deviation,  and  the  steps  taken  to 
prevent  reciurence. 

(ii)  In  addition,  in  the  case  of  a 
heating  deviation,  the  official 
establishment  may  reprocess  the 
affected  product,  using  one  of  the 
methods  in  paragraph  (b)(1)  in  this 
section;  use  the  affected  product  as  an 
ingredient  in  another  product  processed 
to  one  of  the  temperature  and  time 
combinations  in  paragraph  (b)(1)  in  this 
section,  provided  this  does  not  violate 
the  final  product's  standard  of 
composition,  upset  the  order  ot 
predominance  of  ingredients,  or 
perceptibly  affect  the  normal  product 
characteristics;  or  relabel  the  affected 
product  as  a  partially-cooked  patty 
product,  if  it  meets  the  stabilization 
requirements  in  paragraph  (c)  of  this 
section. 

(c)  Stabilization.  (1)  Fully  cooked, 
partially  cooked,  and  char-marked  meat 
patties  must  be  produced  using 
processes  ensuring  no  multiplication  of 
toxigenic  microorganisms  such  as 
Clostridium  botulinum,  and  no  more 
than  a  1  logio  multiplication  of 
Clostridium  perfringens,  within  the 
product. 

(2)  For  each  meat  patty  product 
produced  using  a  stabilization  process 
other  than  one  conducted  in  accordance 
with  the  Hazard  Analysis  and  dlritical 


Control  Point  (HACCP)  system 
requirements  in  part  417  of  this  chapter, 
an  establishment  must  develop  and 
have  on  file,  available  to  FSIS,  a  process 
schedule,  as  defined  in  §  301.2  of  this 
chapter.  Each  process  schedule  must  be 
approved  in  writing  by  a  process 
authority  for  safety  and  efficacy  in 
meeting  the  performance  standards 
established  for  the  product  in  question. 
A  process  authority  must  have  access  to 
an  establishment  in  order  to  evaluate 
and  approve  the  safety  and  efficacy  of 
each  process  schedule. 

(3)  Under  the  auspices  of  a  processing 
authority,  an  establishment  must 
validate  new  or  altered  process 
schedules  by  scientifically  supportable 
means,  such  as  information  gleaned 
from  the  literature  or  by  challenge 
studies  conducted  outside  the  plant. 

(4)  Partially  cooked  patties  must  bear 
the  labeling  statement  "Partially  cooked: 
For  Safety  Cook  Until  Well  Done 
(Internal  Meat  Temperature  160  degrees 
F.)."  The  labeling  statement  must  be 
adjacent  to  the  product  name,  and 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

(5)  Char-marked  patties  must  bear  the 
labeling  statement  "Uncooked,  Char- 
marked:  For  Safety,  Cook  Until  Well 
Done  (Internal  Meat  Temperature  160 
degrees  F.)."  The  labeling  statement 
shall  be  adjacent  to  the  product  name, 
at  least  one-half  the  size  of  the  largest 
letter  in  the  product  name,  and 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 


PART  320— RECORDS. 
REGISTRATION,  AND  REPORTS 

8.  The  authority  citation  for  part  320 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

§320.1    [Amended] 

9.  In  §  320.1,  paragraph  (b)(4)  is 
removed  and  reserved. 

320.4    [Amended] 

10.  In  §  320.4,  the  first  sentence  is 
amended  by  adding  the  phrase  "process 
schedules,"  immediately  before  the 
phrase  "facilities  and  inventory." 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

11.  The  authority  citation  for  part  381 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  450;  21  U.S.C. 
451-470;  7  CFR  2.18.  2.53. 

12.  Section  381.1  is  amended  by 
removing  the  paragraph  designations 
(b)(1)  through  (62)  and  adding,  in 
alphabetical  order,  within  paragraph  (b), 
new  definitions  for  "Process  authority" 
and  "Process  schedule,"  to  read  as 
follows: 

381.1    Definitions. 


(b)*   •   • 

Process  authority.  A  person  or 
organization  with  expert  knowledge  in 
poultry  production  process  control  and 
relevant  regulations. 

Process  schedule.  A  written 
description  of  processing  procedures, 
consisting  of  any  number  of  specific, 
distinct,  and  ordered  operations  directly 
under  control  of  the  establishment 
employed  in  the  manufacture  of  a 
specific  product,  including  the  control, 
monitoring,  verification,  validation,  and 
corrective  action  activities  associated 
with  production. 
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§381.125    [Amended] 

13.  In  §  381. t25,  the  introductory  text 
of  paragraph  (I]  is  amended  by 
removing  the  v/ord  "heat";  by  removing 
the  phrase  "§  381.150(b)"  and  by  adding 
the  phrase  "§  381.150(a)"  in  its  place; 
and  by  removing  the  word  "further". 

14.  Section  3  81.150  is  revised  to  read 
as  follows: 

§  381 .150    Requirements  for  the  production 
of  fuiiy  coolted  poultry  products  and 
partiaily  coolted  poul^  brealcfast  strips. 

(a)  Fully  cooked  poultry  products 
must  be  produced  using  processes 
ensuring  that  tie  products  meet  the 
following  perfdrmance  standards: 

(1)  LethalityliA  7-logio  reduction  of 
Salmonella  or  an  alternative  lethality 
that  achieves  an  equivalent  probability 
that  no  viable  Salmonella  organisms 
remain  in  the  f  nished  product,  as  well 
as  the  reduction  of  other  pathogens  and 
their  toxins  or  I  oxic  metabolites 
necessary  to  pr? vent  adulteration,  must 
be  demonstrated  to  be  achieved 
throughout  the  product.  The  lethality 
process  must  ir  elude  a  cooking  step. 
Controlled  intei  mediate  step(s)  applied 
to  raw  product  may  form  part  of  die 
basis  for  the  equivalency. 

(2)  Stabilization.  There  can  be  no 
multiplication  of  toxigenic 
microorganism!  such  as  Clostridium 
botulinum,  and  no  more  than  a  1  logio 
multiplication  <if  Clostridium 
perfringens  within  the  product. 

(b)  Partially  cboked  poultry  breakfast 
strips  must  be  produced  using  processes 
ensuring  that  th  e  products  meet  the 
performance  standard  listed  in 
paragraph  (a)(2^  of  this  section.  Labeling 
for  these  products  must  comply  with 
§  381.125.  In  addition,  the  statement 
"Partially  Cook((d:  For  Safety,  Cook 
Until  Well  Doni  "  must  appear  on  the 


}egrees  fahrenheit 


130 
131 
132. 

133. 
134. 
135. 
136. 
137. 
138. 
139. 
140. 
141  . 
142. 
143. 
144  . 
145. 
146. 


principal  display  panel  in  letters  no 
smaller  than  V2  the  size  of  the  largest 
letter  in  the  product  name.  Detailed 
cooking  instructions  shall  be  provided 
on  the  immediate  container  of  the 
products. 

(c)  For  each  product  produced  using 
a  process  other  than  one  conducted  in 
accordance  with  the  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
system  requirements  in  part  417  of  this 
chapter,  an  establishment  must  develop 
and  have  on  file,  available  to  FSIS.  a 
process  schedule,  as  defined  in 

§  381.1(b).  Each  process  schedule  must 
be  approved  in  writing  by  a  process 
authority  for  safety  and  efficacy  in 
meeting  the  performance  standards 
established  for  the  product  in  question. 
A  process  authority  must  have  access  to 
an  establishment  in  order  to  evaluate 
and  approve  the  safety  and  efficacy  of 
each  process  schedule. 

(d)  Under  the  auspices  of  a  processing 
authority,  an  establishment  must 
validate  new  or  altered  process 
schedules  by  scientifically  supportable 
means,  such  as  information  gleaned 
from  the  literature  or  by  challenge 
studies  conducted  outside  the  plant. 

Done  in  Washington,  DC:  December  29, 
1998. 

Thomas  J.  Billy, 

Administrator,  Food  Safety  Inspection 
Service. 

The  following  are  appendices  to  the 
preamble  of  the  Final  Rule. 

Note:  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A — Compliance  Guidelines  for 
Meeting  Lethality  Performance  Standards 
for  Certain  Meat  and  Poultry  Products 

Introduction 

Establishments  producing  ready-to-eat 
roast  beef,  cooked  beef  and  corned  beef 


Minimum  internal  temperature 


Degrees  centigrade 


products  and  certain  ready-to-eat  poultry 
products  are  required  by  FSIS  to  meet  the 
lethality  performance  standards  for  the 
reduction  of  Salmonella  contained  in 
§§  3 1 8. 1 7(a)(1)  and  381 . 1 50(a)(  1)  of  the  meat 
and  poultry  inspection  regulations.  Further, 
FSIS  requires  meat  and  poultry 
establishments,  if  they  are  not  of>erating 
under  a  HACCP  plan,  to  demonstrate  how 
their  processes  meet  these  lethality 
performance  standards  within  a  written 
process  schedule  validated  for  efficacy  by  a 
process  authority  (§§  318.17(2)(b)and  (c)  and 
381.150  (2)(c)  and  (d)). 

To  assist  establishments  in  meeting  the 
lethality  requirements,  FSIS  is  issuing  these 
compliance  guidelines,  which  are  based 
upon  the  time/temperature  requirements 
contained  in  previous  regulations. 
Establishments  may  choose  to  employ  these 
guidelines  as  their  process  schedules.  FSIS 
considers  these  guidelines,  if  followed 
precisely,  to  be  validated  process  schedules, 
since  they  contain  processing  methods 
already  accepted  by  the  Agency  as  effective. 

Also  within  these  guidelines,  FSIS  has 
provided  discussion  regarding  disposition  of 
product  following  heating  deviations  and 
advice  for  the  development  of  customized 
procedures  for  meeting  the  lethality 
performance  standards. 

Guidelines  for  Cooked  Beef  Roast  Beef  and 
Cooked  Comed  Beef 

1.  Cooked  beef  and  roast  beef,  including 
sectioned  and  formed  roasts,  chunked  and 
formed  roasts,  and  cooked  comed  beef  can  be 
prepared  using  one  of  the  following  time  and 
temperature  combinations  to  meet  either  a 
6.5-logio  or  7-logio  reduction  of  Salmonella. 
The  stated  temperature  is  the  minimum  that 
must  be  achieved  and  maintained  in  all  parts 
of  each  piece  of  meat  for  at  least  the  stated 
time. 


54.4 
55.0 
55.6 
56.1 
56.7 
57.2 
57.8 
58.4 
58.9 
59.5 
60.0 
60.6 
61.1 
61.7 
62.2 
62.8 
63.3 


Minimum  processing  time  in 

minutes  or  seconds  after 

minimum  temperature  is 

reached 


6.5-109,0 
lethality 


112  min 
89  min  .. 
71  min  .. 
56  min  .. 
45  min  .. 
36  min  .. 
28  mn  .. 
23  min  .. 
18  min  .. 
1 5  min  .. 
12  min  .., 

9  min 

8  min 

6  min 

5  min 

4  min 

169  sec  , 


7-logio 
lethality 


-121  min. 
97  min. 
77  min. 
62  min. 
47  min. 
37  min. 
32  min. 
24  min. 
19nr)in. 
15  min. 
12  min. 
10  min. 
8  min. 
6  min. 
5  min. 
4  min.* 
182  sec. 
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Minimum  internal  temperature 

MinifTKim  processing  time  in 

minutes  or  seconds  after 

minimum  temperature  is 

reached 

Degrees  fahrenheit 

Degrees  centigrade 

6.5-togio 
lethalfty 

7-k)g,o 
lethality 

147 

63.9  

134  sec 

107  sec 

85  sec 

67  sec 

^*9  SoC   

43  sec 

34  sec 

27  sec 

22  sec 

17  sec  

14  sec 

11  sec  

10  sec 

10  sec 

144  sec 

148 

64.4  

115  sac 

149 

65.0  

65.6  

66.1  

66.7  

67.2  

67.8  

d1   SAC 

150 

72  sec 

151 : ;..... 

58  sec 

152 

46  sac 

153 

37  sac 

154 

29  sec 

155 

68.3  

23  sec 

68.9 

19  sec 

69.4  „„ „ 

15  sac 

158 

70.0  

12  sec 

159 „ 

70.6  „•...... 

lOsec 

160 

71.1   i 

10  sec 

•Past  regulations  have  listed  the  minimuhi  processing  lime  for  roast  beef  cooked  to  145°  F  as  "Instantly."  However,  due  to  their  large  size, 
most  of  these  roasts  dwell  at  145°  F,  or  even  at  higher  temperatures,  for  at  least  4  minutes  after  the  minimum  internal  temperature  is  reached. 


2.  Cooked  beef,  including  sectioned  and 
formed  roasts  and  chunked  and  formed 
roasts,  and  cooked  coraed  beef  should  be 
moist  cooked  throughout  the  process  or,  in 
the  case  of  roast  beef  or  corned  beef  to  be 
roasted,  cooked  as  in  p>aragraph  (3)  of  this 
compliance  guide.  The  moist  cooking  may  be 
accomplished  by  placing  the  meat  in  a 
sealed,  moisture  impermeable  bag,  removing 
the  excess  air,  and  cooking;  by  completely 
immersing  the  meat,  unbagged  in  water 
throughout  the  entire  cooking  process:  or  by 
using  a  sealed  oven  or  steam  injection  to 
raise  the  relative  humidity  above  90  percent 
throughout  the  cooking  process. 

3.  Roast  beef  or  corned  beef  to  be  roasted 
can  be  cooked  by  one  of  the  following 
methods: 

•  Heating  roasts  of  10  pounds  or  more  in 
an  oven  maintained  at  250  "F  (121  °C)  or 
higher  throughout  a  process  achieving  one  of 
the  time/temperature  combinations  in  (1) 
above: 

•  Heating  roasts  of  any  size  to  a  minimiun 
internal  temperature  of  145  "F  (62.8  "C)  in  an 
oven  maintained  at  any  temperature  if  the 
relative  humidity  of  the  oven  is  maintained 
either  by  continuously  introducing  steam  for 
50  percent  of  the  cooking  time  or  by  use  of 

a  sealed  oven  for  over  50  percent  of  the 
cooking  time,  or  if  the  relative  humidity  of 
the  oven  is  maintained  at  90  i>ercent  or  above 
for  at  least  25  percent  of  the  total  cooking 
time,  but  in  no  case  less  than  1  hour:  or 

•  Heating  roasts  of  any  size  in  an  oven 
maintained  at  any  temperature  that  will 
satisfy  the  internal  temperature  and  time 
combinations  of  the  above  chart  of  this 
compliance  guide  if  the  relative  humidity  of 
the  oven  is  maintained  at  90  percent  or  above 
for  at  least  25  percent  of  the  total  cooking 
time,  but  in  no  case  less  than  1  hour.  The 
relative  humidity  may  be  achieved  by  use  of 
steam  injection  or  sealed  ovens  capable  of 
producing  and  maintaining  the  required 
relative  humidity. 

4.  Establishments  producing  cooked  beef, 
roast  beef,  or  cooked  corned  beef  should  have 
sufficient  monitoring  equipment,  including 
recording  devices,  to  assure  that  the  time 


(accuracy  assured  within  1  minute],  the 
temperature  (accuracy  assured  within  1  °F], 
and  relative  humidity  (accuracy  assured 
within  5  percent)  limits  of  these  processes 
are  being  met.  Data  from  the  recording 
devices  should  be  made  available  to  FSIS 
program  employees  upon  request. 

Guidelines  for  Cooked  Poultry  Rolls  and 
Other  Cooked  Poultry  Products 

1.  Cooked  pmultry  rolls  and  other  cooked 
poultry  products  should  reach  an  internal 
temfwrature  of  at  least  160  "F  prior  to  being 
removed  from  the  cooking  medium,  except 
that  cured  and  smoked  poultry  rolls  and 
other  cured  and  smoked  poultry  should  reach 
an  internal  temperature  of  at  least  155  °F 
prior  to  being  removed  from  the  cooking 
medium.  Cooked  ready-to-eat  product  to 
which  heat  will  be  applied  incidental  to  a 
subsequent  processing  procedure  may  t>e 
removed  from  the  media  for  such  processing 
provided  that  it  is  immediately  fully  cooked 
to  the  160  'F  internal  temperature. 

2.  Establishments  producing  cooked 
poultry  rolls  and  other  cooked  poultry 
products  should  have  sufficient  monitoring 
equipment,  including  recording  devices,  to 
assure  that  the  temperature  (accuracy  assured 
within  1  °F)  limits  of  these  processes  are 
being  met.  Data  from  the  recording  devices 
should  be  made  available  to  FSIS  program 
employees  upon  request. 

Discussion 

Heating  Deviations  and  Slow  Come  Up  Time 

Determining  the  appropriate  disposition  of 
products  following  heating  deviations  can  be 
even  more  difTicult  than  determining  the 
disposition  of  product  after  a  cooling 
deviation.  Heating  deviations,  which  most 
often  involve  slow  come-up  time  or  an 
inordinate  dwell  time  within  the  optimum 
temperature  range  for  microorganism  growth, 
can  foster  the  multiplication  of  many 
pathogens.  This  multiplication  sometimes 
can  be  so  prodigious  that  even  recooking  may 
be  ineffective  in  rendering  the  product  safe. 
Also,  certain  toxigenic  bacteria  can  release 
toxins  into  the  product.  Some  of  these  toxins. 


such  as  those  of  Staphylococcus  aureus,  are 
extremely  heat  stable  and  are  not  inactivated 
by  normal  recooking  temperatures. 

Further,  the  sampling  of  product  following 
a  heating  deviation  may  not  yield  sufficient 
information  to  determine  the  safety  of  the 
product  in  question.  Heating  deviations  can 
favor  the  multiplication  of  many  types  of 
bacteria.  It  would  be  difficult  and  expensive 
to  sample  for  all  of  them. 

E)epending  on  the  circumstances, 
establishments  may  want  to  use  computer 
modeling  to  estimate  the  relative 
multiplication  of  bacteria.  For  example,  in  a 
past  incident  involving  an  extreme  heating 
deviation,  product  was  put  in  an  oven  in 
which  the  temperature  was  inadvertently  set 
to  95^  for  about  12  hours.  Computer 
modeling  was  easily  applied  in  this  case 
because  much  of  the  dwell  time  was  at  one 
temperature.  The  Agency  determined  that 
within  a  6  hour  time  fr^me  (with  other 
growth  conditions  assumed  to  l>e  favorable), 
the  relative  multiplication  of  many  pathogens 
of  concern  could  have  exceeded  five  logs. 
Clearly  the  product  could  not  be  salvaged  by 
reprocessing  and  was  therefore  destroyed. 

Under  changing  conditions  of  temperature, 
however,  computer  modeling  becomes  more 
difficult.  One  approach  is  to  average  lag/log 
times  over  small  increments  such  as  5°  and 
add  these  times  to  get  an  approximation  of 
possible  total  relative  growth  over  a  latter 
increment  of  time.  Establishments  must  keep 
in  mind  that  the  population  of  bacteria  before 
processing  is  generally  unknown  and  that 
assumptions  in  the  high  range  often  are  used 
as  input  parameters  in  the  modeling. 

Establishments  should  ultimately  rely 
upon  the  expertise  of  a  processing  authority 
to  determine  the  severity  of  heating 
deviations  and  subsequent  appropriate 
disposition  of  the  product  in  question.  Dwell 
times  of  greater  than  6  hours  in  the  50''F  to 
130°F  range  should  be  viewed  as  especially 
hazardous,  as  this  tem{>erature  range  can 
foster  substantial  growth  of  many  pathogens 
of  concern.  And,  a  knowledge  of  the  specific 
product  and  factors  that  would  favor  or 
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inhibit  the  groWth  of  various  bacteria  is 
essential. 

Computer  Moaeling  Program  Availability 

The  Microbial  Food  Safety  Research  Unit 
of  the  Eastern  Regional  Research  Center, 
USDA  Agriculture  Research  Service,  has 
developed  a  bacterial  pathogen  modeling 
program.  Entitled  "Pathogen  Modeling 
Prograni-Versian  5.1  for  Windows,"  it  is 
available  on  the  Internet  from  http:// 
www.arserrc.gfcv.  Other  programs  may  be 
available  commercially. 

Customized  Finesses 

Although  compliance  with  these 
guidelines  will  yield  product  that  meets  the 
lethality  perfoipance  standards,  some 
establishments  may  want  to  develop 
customized  processing  procedures  that  meet 
the  codified  lethality  [>erformance  standards: 
6.5 10  log  of  Saipionella  in  ready-to-eat  beef 
products  and  7|  log  ro  in  ready-to-eat  poultry 
products.  Establishments  also  may  want  to 
develop  and  inlplement  processes  using 
alternative  letnalities.  Keep  in  mind, 
however,  that  all  processes  also  must 
achieve,  throughout  the  product,  an 
appropriate  reduction  of  other  pathogens  of 
concern  and  their  toxins  or  toxic  metabolites. 

Establishmeats  or  their  process  authorities 
may  develop  customized  procedures  or 
alternative  lethelities  that  meet  the 
performance  standards  by  using  information 
obtained  from  the  literatiuv  and/or  by 
comparing  the*  methods  with  established 
processes.  However,  statistical  calculations 
on  results  obtained  from  sampling  alone  are 
not  sufficient  tn  demonstrate  that  product 
satisfies  reduced  initial  product  conditions  or 
that  product  m0ets  the  performance 
standards.  Rather,  the  demonstration  should 
be  based  on  scientific  rationale,  supported  by 
experimental  dbta. 

One  of  the  mpst  definitive  tools  at  the 
disposal  of  an  Establishment  or  processing 
authority  is  th^  challenge  study.  Although 
challenge  studies  must  be  conducted  in  the 
laboratory  rather  than  the  establishment,  they 
should  be  designed  and  conducted  to 
accurately  simulate  the  commercial  process. 
Challenge  studies  should  be  undertaken  by 
individuals  wh^o  have  a  thorough  knowledge 
of  laboratory  misthods  used  in  salmonellae 
research.  A  codctail  of  various  serotypes  of 
Salmonella  shduld  be  used  in  an  inoculated 
pack  study  to  demonstrate  that  the  lethality 
performance  standard  is  met.  Relatively  heat 
resistant  pathogenic  strains  should  be 
included  in  thd  cocktail  to  develop  a  worst 
case.  The  serotvpes/strains  selected  should 
be  among  thos^  that  have  been  historically 
implicated  in  ah  appreciable  number  of 
outbreaks. 

Appendix  B— Compliance  Guidelines  for 
Cooling  Heat-lVeated  Meat  and  Poultry 
Products  (StabUization) 

Introduction 

Establishmeiits  producing  ready-to-eat 
roast  beef,  cooked  beef  and  corned  beef 
products,  fully  Icooked,  partially  cooked,  and 
char-marked  m^at  patties,  and  certain 
partially  cookeli  and  ready-to-eat  poultry 
products  are  reijuired  by  FSIS  to  meet  the 
stabilization  performance  standards  for 


preventing  the  growth  of  spore-forming 
bacteria  (§§  318.17(a)(2),  318.23(d)(1),  and 
381.150(a)(2),  respectively).  Further,  FSIS 
requires  meat  and  poultry  establishments,  if 
they  are  not  operating  under  a  HACCP  plan, 
to  demonstrate  how  their  processes  meet 
these  stabilization  performance  standards 
within  a  written  process  schedule  validated 
for  efficacy  by  a  process  authority 
(§§  318.17(b)  and  (c);  318.23(d)(2)  and  (3); 
and  381.150(c)  and  (d)). 

To  assist  establishments  in  meeting  the 
stabilization  requirements,  FSIS  is  issuing 
these  compliance  guidelines,  which  are 
based  upon  FSIS  Directives  and  the  product 
cooling  requirements  contained  in  previous 
regulations.  Establishments  may  choose  to 
employ  these  guidelines  as  their  process 
schedules.  FSIS  considers  these  guidelines,  if 
followed  precisely,  to  be  validated  process 
schedules,  since  they  contain  processing 
methods  already  accepted  by  the  Agency  as 
effective. 

Also  within  these  guidelines,  FSIS  has 
provided  discussion  regarding  disposition  of 
product  following  cooling  deviations  and 
advice  for  the  development  of  customized 
procedures  for  meeting  the  stabilization 
performance  standards. 

Stabilization  Guidelines 

It  is  very  important  that  cooling  be 
continuous  through  the  given  time/ 
temperature  control  points.  Excessive  dwell 
time  in  the  range  of  130°  to  80°F  is  especially 
hazardous,  as  this  is  the  range  of  most  rapid 
growth  for  the  Clostridia.  Therefore  cooling 
between  these  temfterature  control  points 
should  be  as  rapid  as  possible. 

1.  During  cooling,  the  product's  maximum 
internal  temperature  should  not  remain 
between  130  °F  and  80  °F  for  more  than  1.5 
hours  nor  between  80  "F  and  40  °F  for  more 
than  5  hours.  This  cooling  rate  can  be 
applied  universally  to  the  products  and  is 
preferable  to  (2)  below. 

2.  Product  consisting  of  pieces  of  intact 
muscle,  such  as  beef,  turkey  breast  or  pork 
loin,  may  be  cooled  as  follows:  Chilling 
should  begin  within  90  minutes  after  the 
cooking  cycle  is  completed.  All  product 
should  be  chilled  from  120''F  (48"^:)  to  55''F 
(12.7°C)  in  no  more  than  6  hours.  Chilling 
should  then  continue  and  the  product  not 
packed  for  shipment  before  it  has  reached 
40°F  (4.4°C) 

This  cooling  guideline  was  derived  &t)m 
the  former  ("Roast  Beef  Regulation",  9  CFR 
318.17(h)(10)),  which  originally  applied  to 
cooked  beef,  cooked  corned  beef,  and  cooked 
roast  beef.  However,  if  this  cooling  rate  is 
used  as  a  guideline  it  remains  important  that 
cooling  be  rapid  between  130°F  and  80°F. 

Discussion 

Cooling  Deviations 

In  spite  of  the  best  efforts  of  an 
establishment  to  maintain  process  control, 
cooling  deviations  will  occasionally  occur. 
Power  failures  or  breakdowns  of  refrigeration 
equipment  cause  situations  that  cannot 
always  be  anticipated.  However,  it  is 
important  that  the  establishment  plan  how  to 
cope  with  such  eventualities  before  they 
occur. 

The  recommended  time/temperature 
combinations  in  these  guidelines  incorporate 


a  small  safety  margin.  Therefore,  an 
occasional  small  lapse  in  and  of  itself  may 
not  cause  a  problem  in  every  instance.  If  the 
cause  of  a  small  cooling  deviation  is  not 
traced  and  corrected  when  first  noticed, 
however,  the  problem  will  likely  recur  and 
possibly  become  more  frequent  and  more 
severe.  The  processor  should  consider  an 
occasional  small  deviation  an  opportunity  to 
find  and  correct  a  control  problem.  Of  course, 
a  large  deviation  or  continual  small  ones  will 
always  constitute  unacceptable  risk. 

After  it  is  determined  that  a  cooling 
deviation  has  occurred,  the  processor  should: 

1.  Notify  the  inspector,  the  QC  unit,  and 
other  concerned  units,  such  as  refrigeration 
maintenance  and  production. 

2.  Hold  the  involved  product  and 
determine  the  potential  adulteration  by 
bacteria,  particularly  clostridial  pathogens.  If 
adulteration  is  confirmed  or  appears  to  be 
likely,  inform  the  inspector. 

3.  Postpone  further  product  manufacturing 
using  that  chill  facility  until  the  processor 
has: 

a.  determined  the  cause  of  the  deviation; 

b.  completed  adjustments  to  assure  that  the 
deviation  will  not  recur,  and 

c.  informed  the  inspector  and  the 
production  units  of  the  determinations  and 
adjustments  and  make  any  needed 
amendments  in  the  written  processing 
procedures. 

Computer  Modeling  and  Sampling 

In  the  event  that  a  cooling  deviation  does 
occur,  the  product  may  often  be  salvaged  if 
the  results  of  computer  modeling  and/or 
sampling  can  ensure  product  safety.  Because 
of  a  lack  of  information  concerning  the 
distribution  of  C.  perfringens  in  product, 
sampling  may  not  be  the  best  recourse  for 
determining  the  disposition  of  product 
following  cooling  deviations.  However, 
computer  modeling  can  be  a  useful  tool  in 
assessing  the  severity  of  a  cooling  deviation. 
While  computer  modeling  cannot  provide  an 
exact  determination  of  the  possible  amount 
clostridial  growth,  it  can  provide  a  useful 
estimate. 

A  technical  document  (available  from  the 
FSIS  Docket  Room  ')  provides  description  of 
the  calculations  that  are  used  to  estimate 
relative  growth. 

With  careful  continuous  monitoring  of  the 
heating  and  cooling  time/temperature  profile 
of  each  lot,  there  will  always  be  many 
available  data  points,  enhancing  the  acciiracy 
of  computer  modeling.  Conversely,  when 
there  are  few  documented  time/temperature 
data  points,  the  accuracy  of  the  modeling 
decreases  markedly.  If  time/temperature 
monitoring  has  not  been  conducted  through 
the  end  point  internal  product  temperatures 
of  40"  F  or  less,  sampling  is  not  an  option 
and  the  product  should  be  destroyed. 

Options  after  computer  determination  of 
cooling  deviation  severity 

If  computer  modeling  suggests  that  the 
cooling  deviation  would  likely  result  in  more 
than  one  log  increase  in  Clostridium 
perfringens,  without  any  multiplication 


>  FSIS  Docket  Room,  U.S.  Department  of 
Agriculture,  Room  102,  Cotton  Annex.  300  12th  St. 
SW,  Washington,  DC  20250-3700. 
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(remains  in  lag  phase)  of  Clostridium 
botulinum,  then  the  establishment  can 
choose  to  recook  or  sample  the  product. 
Recook  only  when: 

•  All  product  was  either  immediately 
refrigerated  after  the  deviation  or  can  be 
immediately  recooked  after  the  deviation; 
and 

•  The  recooking  procedure  can  achieve  a 
final  internal  product  temperature  of  at  least 
149  "F  (65  "C)  for  two  minutes.  Subsequent 
to  recooking,  the  product  must  be  cooled  in 
strict  conformance  to  existing  guidelines. 
When  the  product  is  to  be  reworked  with 
another  raw  product,  the  recooking 
procedure  for  the  combined  product  must 
achieve  a  minimum  internal  temperature  of 
149  "F,  to  address  the  cooling  deviation,  and 
further  to  an  increased  time/temperature  if 
necessary  to  be  in  accord  with  any  other 
requirement  relative  to  microbiological  safety 
for  the  intended  final  product.  Subsequent  to 
recooking,  the  product  must  be  cooled  in 
strict  conformance  to  existing  guidelines. 

Custom  Stabilization  Processes 

While  compliance  with  the  guidelines 
above  will  yield  product  that  meets  the 
cooling  performance  standards,  some 
establishments  may  want  to  develop 
customized  stabilization  procedures.  Because 
customized  process  schedules  must  be 
validated  by  process  authorities  for  efficacy, 
most  establishments  will  probably  rely  upon 
processing  authorities  to  develop  such 
procedures,  demonstrate  their  efficacy,  and 
attest  to  their  safety.  Process  authorities  may 
obtain  information  from  the  literature,  or 
likely  compare  peer  reviewed  methods  in 
determining  safe  procedures  that  meet  the 
performance  standards. 

Probably  one  of  the  most  definitive  tools  at 
the  disposal  of  the  processing  authority  is  the 
inoculated  pack  study.  Such  studies  should, 
of  course,  be  conducted  only  in  the 
laboratory,  not  in  the  plant.  Further,  such 
studies  should  be  undertaken  by  individuals 
who  have  a  thorough  knowledge  of 
laboratory  methods  used  in  clostridial 
research.  Clostridium  perfringens  can  be  used 
alone  in  an  inoculated  pack  study  to 
demonstrate  that  the  cooling  performance 
standard  is  met  for  both  microorganisms, 
Clostridium  perfringens,  and  Clostridium 
botulinum.  This  is  because  conditions  of 
time/temperature  that  would  limit  the  growth 
of  Clostridium  perfringens  to  one  log  or  less 
would  also  prevent  multiplication  of 
Clostridium  botulinum,  which  is  much 
slower.  A  cocktail  of  various  strains  of 
Clostridium  perfringens  spores  is  often  used 
for  this  purpose.  Relatively  "fast"  toxigenic 
strains  should  be  used  to  develop  a  worst 
case.  However,  the  strains  selected  should  be 
among  those  that  have  been  historically 
implicated  in  an  appreciable  number  of 
outbreaks,  especially  in  products  similar  to 
those  being  prepared  in  the  establishment. 

(FR  Doc.  99-32  Filed  1-5-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9&-ANE-75-AD;  Amendment 
39-10968;  AD  99-01-01] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-80C2  Series 
Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
CF6-80C2  series  turbofan  engines.  This 
action  requires  a  one-time  visual 
inspection  to  ensure  the  correct 
accessory  gearbox  (AGB)  idler  adapter 
inserts  are  installed,  and,  if  necessary, 
removal  of  AGB  idler  adapters  with  the 
improper  inserts.  This  amendment  is 
prompted  by  a  report  of  a  failure  of  a 
fuel  tube  flange  connection  due  to 
improper  AGB  idler  adapter  inserts  that 
resulted  in  a  high  pressure  fuel  leak  and 
engine  fire.  The  actions  specified  in  this 
AD  are  intended  to  identify  and  remove 
AGB  idler  adapters  with  improper 
inserts,  which  can  result  in  an  engine 
fire  and  damage  to  the  aircraft. 
DATES:  Effective  January  21, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  8, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
75-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Aircraft  Engines,  c/o 
Commercial  Technical  Publications,  1 
Neumann  Way,  Rm.  230,  Cincinnati,  OH 
45215-1988;  telephone  (513)  552-2005. 
fax  (513)  552-2816.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 


Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178,  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  a  report  of  an  engine  fire 
on  an  Airbus  A300  aircraft  with  General 
Electric  Company  (GE)  Model  CF6- 
80C2A5  turbofan  engines  installed.  The 
investigation  into  the  cause  of  the  fire 
identified  a  high  pressure  fuel  leak  at 
the  fuel  cross-over  tube  to  accessory 
gearbox  (AGB)  idler  adapter  flange 
interface.  The  fuel  leak  occurred  due  to 
shearing  of  the  idler  adapter  threads  by 
the  threaded  inserts,  allowing  the 
inserts  to  pull  out.  This  was  attributed 
to  incorrect  Service  Bulletin  (SB) 
instructions  which  created  a  situation 
where  a  repair  station  installed 
improper  inserts  into  the  AGB  idler 
adapter  housing  at  a  previous 
maintenance  shop  visit. 

The  maintenance  on  the  idler  adapter 
was  performed  using  GE  SB  72-743, 
dated  August  25,  1994,  that  provided 
instructions  for  AGB  idler  adapter 
rework  on  P/N  9395M78G06  adapters  to 
improve  the  reliability  and  correct  a  fuel 
leak  problem  that  had  been  identified 
on  engines  in  revenue  service.  Idler 
adapters  that  were  reworked  were 
required  to  be  remarked  to  P/N 
9395M78G08.  The  instructions  in  SB 
72-743  were  incorrect  and  could  have 
resulted  in  repair  stations  installing 
improper  inserts  into  the  idler  adapter. 
GE  issued  supplemental  instructions  by 
way  of  Repair  Document  032-273-Sl, 
dated  April  8, 1998,  which  addresses 
the  problem  in  SB  72-743  and  has 
proven  to  be  an  acceptable  repair 
procedure.  Furthermore,  GE  has 
published  SB  72-743,  Revision  1,  dated 
November  2, 1998,  to  cancel  the  rework 
of  any  AGB  idler  adapter  in  accordance 
with  the  original  issue  of  the  SB. 
Presently,  the  total  number  of  GE  CF6- 
80C2  engines  that  have  incorporated  SB 
72-743  and  that  could  have  improper 
inserts  installed  is  not  knoMai. 
Therefore,  work  performed  using  SB  72- 
743  by  any  repair  facility  is  suspect  at 
this  time.  This  condition,  if  not 
corrected,  can  result  in  shearing  of  the 
idler  adapter  threads  and  pullout  of  the 
threaded  inserts  fit)m  the  AGB  idler 
adapter  which  could  result  in  a  high 
pressure  fuel  leak  leadin"  to  a  potential 
engine  fire  and  damage  tc  the  aircraft. 
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The  FAA  hks  reviewed  and  approved 
the  technical  tontents  of  GE  CF6-80C2 
Alert  Service  Bulletins  (ASB)  73-A283. 
Revision  2,  d|ted  November  18,  1998, 
Revision  1,  dited  October  30.  1998,  and 
Original,  datil  September  18, 1998. 
These  ASBs  describe  procedures  for  a 
one-time  visi^al  inspection  on  AGB  idler 
adapters.  P/N|9395M78G08,  that  had 
been  reworked  from  a  P/N  9395M78G06 
configuration!  to  ensure  the  correct  AGB 
idler  adapter  threaded  inserts  are 
installed,  and]  if  necessary,  removal  of 
AGB  idler  ad<  pters  with  the  improper 
inserts. 

Since  an  ursafe  condition  has  been 
identified  tha  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  ti  lis  AD  is  being  issued  to 
prevent  an  engine  fire  and  damage  to 
the  aircraft.  Tpis  AD  requires  a  one-time 
visual  inspecljion  to  ensure  the  correct 
AGB  idler  adeipter  threaded  inserts  are 
installed,  and| if  necessary,  removal  of 
the  AGB  idler  adapters  with  the 
improper  inserts.  The  actions  are 
required  to  bej  accomplished  in 
accordance  with  the  ASB  described 
previously.     | 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  Is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  le$s  than  30  days. 

Comments  Incited 

Although  tl^s  action  is  in  the  form  of 
a  final  rule  thit  involves  requirements 
ejecting  flight  safety  and,  thus,  was  not 
preceded  by  i]|otice  and  an  opportunity 
for  public  cordment,  comments  are 
invited  on  thi$  rule.  Interested  persons 
are  invited  to  Comment  on  this  rule  by 
submitting  suf  h  written  data,  views,  or 
argiunents  as  ^ey  may  desire. 
Communications  should  identify  the 
Rules  IDocket  numt)er  and  be  submitted 
in  triplicate  ta  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  aiid  this  rule  may  be 
amended  in  li^ht  of  the  comments 
received.  Factual  information  that 
supports  the  cpmmenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  thei  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  ^  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  nlight  suggest  a  need  to 
modify  the  rufe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-75-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EKDT  Regulatory  Pohcies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-01-01    General  Electric  Company: 

Amendment  39-10968  Docket  98-ANE- 

75- AD. 
ApplicabUity:  Geaenl  Electric  Company 
(GE)  CF6-60C2  series  turbofan  engines,  with 
Accessory  Gearbox  (AGB)  idler  adapters,  Part 
Number  (P/N)  9395M78G08  that  had  been 
reworked  from  a  P/N  9395M78G06 
configuration  using  GE  CF6-80C2  Service 
Bulletin  (SB)  72-743,  dated  August  25, 1994. 
excluding  those  parts  that  were  repaired  by 
GE  Repair  Document  032-273-Sl,  dated 
April  8. 1998.  These  engines  are  installed  on 
but  not  limited  to  Airbus  A300  and  A310 
series,  and  Boeing  747,  767.  and  MD-11 
aircraft. 

Note  1:  Methods  of  determining  if  a  P/N 
9395M78G08  AGB  idler  adapter  had  been 
reworked  from  a  P/N  9395M78G06 
configuration  include  a  record  search  or  a 
visual  inspection  of  the  AGB  idler  adapter 
part  number  in  accordanf;e  with  GE  CF6- 
80C2  Alert  Service  Bulletin  (ASB)  73-A283. 
Revision  2,  dated  November  18, 1998, 
Revision  1,  dated  October  30, 1998,  or 
Original,  dated  September  18, 1998. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  engine  fuel  leak,  which  can 
result  in  an  engine  fire  and  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD: 

(1)  Perform  a  visual  inspection  of  AGB 
idler  adapter  inserts  in  accordance  with 
paragraph  (2)(B)  of  the  Accomplishment 
Instructions  of  GE  CF6-80C2  ASB  73-A283, 
Revision  2,  dated  November  18, 1998, 
Revision  1,  dated  October  30, 1998,  or 
Original,  dated  September  18,  1998. 

(2)  Remove  the  AGB  adapter  from  service 
and  replace  with  a  serviceable  part  those 
adapters  with  one  or  more  inserts  that  are 
flush  with  or  extend  past  the  back  face  of  the 
casting. 

(b)  For  the  purpose  of  this  AD,  a 
serviceable  part  is  defined  as  any  AGB  idler 
adapter,  except  for  P/Ns  9395M78G08  that 
had  been  reworked  from  a  P/N  9395M78G06 
configuration  having  one  or  more  inserts 
flush  with  or  extended  past  the  back  face  of 
the  casting,  as  described  in  GE  CF6-80-C2 
ASB  73-A283,  Revision  2,  dated  November 
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18, 1998,  Revision  1,  dated  October  30. 1998, 
or  Original,  dated  September  18, 1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 


add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  GE 
CF&-80C2  ASBs: 


Document  No. 

Pages 

Revision 

Date 

7»-A283 

Total  pages:  27. 
73-A283  _ 

1  

2-4  

w    ■••••••■••■••■■■•■•••■• 

6-27  

1-4  

2  

Originai'""""""!; 
1  

1  

Original 

1  

Original 

November  18,  1998. 
October  30.  1998. 
September  18,  1998. 
October  30,  1998. 

October  30  1998 

Total  pages:  27 

7'V-A9B3 

5  

6-27  

1-9  

September  18,  1998. 
October  30.  1998. 

September  18,  1998. 

Total  pages:  9.. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  General  Electric  Aircraft  Engines,  c/o 
Commercial  Technical  Publications,  1 
Neumaim  Way,  Rm.  230,  Cinciimati,  OH 
45215-1988;  telephone  (513)  552-2005,  fax 
(513)  552-2816.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
January  21, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
December  23, 1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-10  Filed  1-5-99;  8:45  am] 

BILLING  CODE  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-101-AD;  Amendment 
39-10977;  AD  99-01-11] 

RIN  2120-AA64 

Airworttiiness  Directives;  The 
Uninsured  Relative  Workshop  Inc. 
Vector  Parachute  Systems 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  The  Uninsured  Relative 
Workshop  Inc.  (doing  business  as  and 


referred  to  herein  as  Relative  Workshop) 
vector  parachute  systems  that  were 
manufactured  between  January  1,  1996, 
and  September  10, 1998.  This  AD 
requires  inspecting  the  amp  fittings  on 
the  end  of  the  breakaway  housing  for 
proper  swaging,  and  re-swaging  any 
incorrectly  swaged  fittings  using  the 
Nicopress*  or  Swage-It  swaging  tool. 
This  AD  is  the  result  of  a  quality  control 
problem  on  Relative  Workshop  vector 
parachute  systems.  In  particular,  a  loose 
amp  fitting  was  found  on  the  breakaway 
housing  during  packing  of  one  of  these 
vector  parachute  systems.  Further 
analysis  reveals  that  the  amp  fittings  on 
the  end  of  the  stainless  steel  breakaway 
housing  were  improperly  swaged,  and 
that  this  condition  could  exist  on  any  of 
the  2,127  parachute  systems  that  were 
manufactured  during  the  above- 
referenced  time  period.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  amp  fittings  from  coming  off 
the  stainless  steel  breakaway  housing, 
which  could  result  in  an  unintentional 
partial  breakaway  of  the  main  chute  and 
interference  with  the  deployment  of  the 
reserve  peirachute. 
DATES:  Effective  January  29,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  29, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  26,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-lOl- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 


Service  information  that  applies  to 
this  AD  may  be  obtained  from  Relative 
Workshop,  1645  North  Lexington 
Avenue,  DeLand,  Florida  32724; 
telephone:  (904)  736-7589;  facsimile: 
(904)  734-7537.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-lOl- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Young,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6079; 
facsimile:  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

The  FAA  has  received  information 
regarding  a  quality  control  problem  on 
Relative  Workshop  vector  parachute 
systems.  A  loose  amp  fitting  on  the 
breakaway  housing  was  found  during 
packing  of  one  of  these  Relative 
Workshop  vector  parachute  systems. 
Further  analysis  reveals  that  the  amp 
fittings  on  the  end  of  the  stainless  steel 
breakaway  housing  were  improperly 
swaged.  This  problem  could  exist  on 
any  of  the  2.127  Relative  Workshop 
vector  parachute  system  that  were 
manufactured  between  January  1, 1996, 
and  September  10,  1998. 

This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  an  unintentional  partial 
breakaway  of  the  main  chute  and 
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interference  wHth  deployment  of  the 
reserve  parachute. 

Relevant  Servjice  Information 

Relative  Wdrkshop  has  issued  Product 
Service  Bullettn  #091098-8.  dated 
September  lo|  1998,  which  specifies 
procedures  fo|  inspecting  the  amp 
Attings  on  th«end  of  the  breakaway 
housing  for  pnoper  swaging,  and  re- 
swaging  any  incorrectly  swaged  fittings 
using  the  Nici^press®  or  Swage-It 
swaging  tool.  , 

The  FAA's  Delennination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  ncident  described  above, 
including  the  ibove-referenced  service 
information,  t  le  FA  A  has  determined 
that  AD  actioii  should  be  taken  to 
prevent  the  aipp  fittings  firom  coming  off 
the  stainless  steel  breakaway  housing, 
which  could  result  in  an  unintentional 
partial  breakaway  of  the  main  chute  and 
interference  with  the  deployment  of  the 
reserve  parachute. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identiHed  that  is  likely  to  exist  or 
develop  in  other  The  Uninsured 
Relative  Workshop  Inc.  vector  parachute 
systems  that  vfere  manufactured 
between  Janu4ry  1,  1996,  and  September 
10,  1998,  the  FAA  is  issuing  an  AD. 
This  AD  requires  inspecting  the  amp 
fittings  on  the  lend  of  the  breakaway 
housing  for  proper  swaging,  and  re- 
swaging  any  if  correctly  swaged  Rttings 
using  the  Nicdpress®  or  Swage-It 
swaging  tool.  Accomplishment  of  the 
actions  specified  in  this  AD  is  required 
in  accordance  with  Relative  Workshop 
Product  Service  Bulletin  #091098-3, 
dated  September  10, 1998. 

Detenninatioil  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  i^  found  that  notice  and 
opportunity  fc|r  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  far  making  this  amendment 
effective  in  lea  s  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  sue  h  written  data,  views,  or 
arguments  as  t  ley  may  desire. 
Commimicatic  ns  should  identify  the 
Rules  Docket  number  and  be  submitted 


in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-lOl-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in 
parachutes,  and  is  not  a  significant 
regulatory  action  under  Executive  Order 
1 2866.  It  has  been  determined  further 
that  this  action  involves  an  emergency 
regulation  under  DOT  Regulatory 
Pohcies  and  Procedures  (44  FR  11034, 
February  26,  1979).  If  it  is  determined 
that  this  emergency  regulation 
otherwise  would  be  significant  imder 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the  Rules 
Docket  (otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-01-11    The  Uninsured  Relative 

Workshop  Inc.  (doing  business  as  and 
refieiTed  to  herein  as  Relative 
Workshop):  Amendment  39-10977; 
Docket  No.  98-CE-lOl-AD. 
Applicability:  All  Vector  II  and  III 

Parachute  Systems  That  Were  Manufactured 

Between  January  1, 1996,  and  September  10, 

1998. 

Note  1:  This  AD  applies  to  any  parachute 
system  referenced  in  the  Applicability 
section  of  this  AD,  regardless  of  whether  it 
has  been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  those  parachute  systems  that  have  been 
modified,  altered,  or  repaired  so  that  the 
p>erformance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiHcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  prior  to  the  next 
jump  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  the  amp  fittings  from  coming 
o^  the  stainless  steel  breakaway  housing, 
which  could  result  in  an  unintentional 
partial  breakaway  of  the  main  chute  and 
interference  with  the  deployment  of  the 
reserve  parachute,  accomplish  the  following: 

(a)  Inspect  the  amp  fittings  on  the  end  of 
the  breakaway  housing  for  proper  swaging, 
and  re-swage  any  incorrectly  swaged  fittings 
using  the  Nicopress  or  Swage-It  swaging  tool. 
Accomplish  these  actions  in  accordance  with 
Relative  Workshop  Product  Service  Bulletin 
#091098-8,  dated  September  10. 1998. 

Note  2:  The  above-referenced  service 
bulletin  may  be  obtained  from  the 
manufacturer  at  the  address  in  paragraph  (d) 
of  this  AD  or  through  the  Internet  at  "http:/ 
/www. relativeworkshop.com/". 
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(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  put  into  service  any  of  the 
affected  parachute  systems,  unless  the 
parachute  system  has  been  inspected  and 
modified  (as  necessary),  as  specified  in 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO).  One  Crown 
Center,  1895  Phoenix  Boulevard,  Suite  450, 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Relative  Workshop  Product 
Service  Bulletin  *091098-B,  dated  September 
10, 1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Relative  Workshop,  1645  North 
Lexington  Avenue,  DeLand,  Florida  32724. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
January  29, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  22, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certfication  Service. 

[FR  Doc.  99-142  Filed  1-5-99:  8:45  am] 

BILLMQ  CODE  4aiO-1}-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[TD.  ATF-405;  Ref. T.D.  ATF-370;  Notice 
Nos.  581, 749, 871] 

RIN  1512-AB81 

Johannist)erg  Riesling;  Deferral  of 
Compliance  Date  (98R-406P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Department  of  the 

Tretisury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  temporarily 
extends  the  applicability  date  with 
respect  to  the  use  of  the  term 
Johannisberg  Riesling  set  forth  in 
§  4.92(b)  in  T.D.  ATF-370.  The  reason 
ATF  is  deferring  this  date  is  to  allow  for 


the  sufficient  review  and  evaluation  of 
comments  and  any  additional 
information  received  as  a  result  of  a 
notice  of  proposed  rulemaking,  Notice 
Number  871,  proposing  to  extend  the 
phase-out  for  the  term  Johannisberg 
Riesling  as  a  designation  for  American 
wines  for  an  additional  seven  years. 
DATES:  This  document  is  effective 
January  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teri  Byers,  Regulations  Division,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226;  Telephone  (202) 
927-8195,  or  e-mail: 
<thbyers©atfhq.atf.tres.gov> 
SUPPLEMENTARY  INFORMATION: 

Background 

Treasury  Decision  ATF-370,  61  FR 
522,  January  8, 1996,  adopted  a  list  of 
grape  variety  names  which  ATF  has 
determined  to  be  appropriate  for  use  in 
designating  American  wines.  The 
Treasury  decision  did  not  include 
Johannisberg  Riesling  in  the  list  of 
prime  names,  either  as  a  prime  grape 
name  or  as  a  synonym.  Johannisberg 
Riesling  was  instead  listed  as  an 
alternative  name  in  §  4.92  for  use  in 
advertising  and  labeling  wines  only 
until  January  1, 1999,  after  which  Uie 
required  varietal  designation  for  this 
wine  would  be  Riesling  or  the  synonym 
White  Riesling. 

Petition 

ATF  received  a  petition  from  the  law 
firm  of  Buchman  &  O'Brien,  filed  on 
behalf  of  trade  associations  representing 
United  States  wineries.  This  petition 
requests  ATF  to  extend  the  phase-out 
period  for  the  term  Johannisberg 
Riesling  for  an  additional  seven  years  to 
January  1,  2006.  The  petition  asserts 
that  this  change  would  allow  American 
wineries  additional  time  to  educate  the 
consumers  and  provide  additional  time 
for  wineries  to  change  labels,  packaging, 
and  merchandising  material  for  this 
wine.  Based  on  the  evidence  presented 
in  the  petition  as  well  as  dociunented 
support  and  marketing  information, 
ATF  is  issuing  a  notice  of  proposed 
rulemaking  that  solicits  comments  and 
requests  further  information  to 
determine  whether  the  phase-out  date 
should  be  extended  to  January  1,  2006. 

Because  ATF  needs  time  to  receive 
and  consider  the  evidence  produced  as 
a  result  of  this  notice,  ATF  is 
temporarily  extending  the  current 
phase-out  date  provided  by  T.D.  ATF- 
370  for  the  term  Johannisberg  Riesling 
from  January  1,  1999,  to  September  30, 
1999.  ATF  wishes  to  make  it  clear  that 
neither  the  airing  of  this  petition  nor  the 
issuance  of  this  rule  represents  any 


change  in  ATF's  position  to  eventually 
phase-out  use  of  the  term  Johannisberg 
Riesling. 

Notice  and  Public  Procedure 

Because  this  final  rule  merely 
postpones  the  compliance  date  with 
respect  to  the  use  of  Johannisberg 
Riesling  as  an  alternative  name  in  T.D. 
ATF-370,  and  in  view  of  the  immediate 
need  for  time  to  solicit  and  review 
comments  received  as  a  result  of  the 
notice  of  proposed  rulemaking 
discussed  above,  it  is  found  to  be 
impractical  and  contrary  to  the  public 
interest  to  issue  this  rule  with  notice 
and  public  procedure  under  5  U.S.C. 
553(b),  and  with  a  30-day  delayed 
effective  date  under  5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  Executive  Order  12866. 
Therefore,  a  Regulatory  Assessment  is 
not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  its  implementing  regulations,  5  CFR 
Part  1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

List  of  Subiects  in  27  CFR  Part  4 

Advertising,  consumer  protection. 
Customs  duties  and  inspections. 
Imports,  Labeling,  Packaging  and 
containers,  Wine. 

Disclosure 

Copies  of  the  petition,  the  notices,  the 
Treasury  decision,  and  all  comments  are 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Reading 
Room,  Room  6300,  650  Massachusetts 
Avenue  NW,  Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  doctmient 
is  Ms.  Teri  Byers,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Therefore,  pursuant  to  the  authority 
set  forth  in  27  U.S.C.  205(e),  ATF  is 
postponing  the  compliance  date  with 
respect  to  the  use  of  the  term 
Johannisberg  Riesling  set  forth  in  27 
CFR  4.92(b)  to  September  30.  1999. 
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Signed:  Octo  Der  16. 1998. 
John  W.  Magaw. 
Director.  ^ 

Approved:  J^veraber  20, 1998. 
John  P.  Simpwin, 

Deputy  Assistant  Secretary  {Regulatory,  Tariff 
Br  Trade  Enforaement). 

|FR  Doc.  98-34843  Filed  12-31-98:  2:07  pm] 
HIXINQ  COM  4aiO-31-U 


4aio 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  $2 

[CA  211-0117;JFRL-6211-«] 

California  Stite  Implementation  Plan 
Revision;  Interim  Final  Determination 
That  State  H^s  Corrected  Deficiencies 


AGENCY:  Envil'oninental  Protection 

Agency  (EPAl. 

ACTION:  Interiin  final  determination. 


summary:  Elsewhere  in  today's  Federal 
Register,  EPA  has  published  a  notice  of 
proposed  rulemaking  fully  approving 
revisions  to  tl^e  California  State 
Implementatibn  Plan  (SIP).  The 
revisions  concern  a  rule  from  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD):  I^ule  1150.1,  Control  of 
Gaseous  Emi^ions  from  Municipal 
Solid  Waste  L»andfills.  Based  on  the 
proposed  fulliapproval,  EPA  is  making 
an  interim  final  determination  by  this 
action  that  the  State  has  corrected  the 
deficiencies  fpr  which  sanctions  clocks 
began  on  Julyj7,  1997.  This  action  will 
defer  the  imposition  of  offsets  and 
highway  funding  sanctions  under  the 
Clean  Air  Act!  as  amended  in  1990 
(CAA  or  the  Act).  Although  the  interim 
final  action  isj  effective  upon 

A  is  taking  public 

is  action.  If  no  comments 

EPA's  proposed 
approval  of  the  State's  submittal.  EPA 
will  finalize  ijs  determination  that  the 
State  has  corrected  the  deficiencies  that 
started  the  sanctions  clocks  by 
publishing  a  $nal  rulemaking  in  the 
Federal  Register.  If  comments  are 
received  on  EpA's  proposed  approval 
and  this  interim  final  action,  EPA  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATE:  This  dejermination  is  effective  on 
January  6, 1999.  Comments  must  be 
received  by  February  5, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  pivision,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CAJ  94105-3901. 


publication, 
comment  on 
are  received 


The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  follov«ring  locations: 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bowlin.  RuleraaJcing  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  (415)  744- 
1188. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  16, 1985  and  February  10, 
1986,  the  State  submitted  Rule  1150.1, 
Control  of  Gaseous  Emissions  from 
Active  Landfills,  and  Rule  1150.2, 
Control  of  Gaseous  Emissions  from 
Inactive  Landfills,  respectively.  EPA 
published  a  limited  approval/limited 
disapproval  for  these  rules  in  the 
Federal  Register  on  May  6, 1997.  62  FR 
24574.  EPA's  disapproval  action  started 
an  18-month  clock  for  the  imposition  of 
one  sanction  (followed  by  a  second 
sanction  6  months  later)  imder  section 
179  of  the  Clean  Air  Act  (Act)  and  a  24- 
month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  a  revised 
rule  '  on  June  23, 1998.  The  revised  rule 
was  adopted  by  SCAQMD  on  April  10, 
1998.  In  the  Proposed  Rules  section  of 
today's  Federal  Register,  EPA  has 
proposed  full  approval  of  the  State  of 
CaUfomia's  submittal  of  SCAQMD's 
Rule  1150.1,  Control  of  Gaseous 
Emissions  from  Municipal  Solid  Waste 
Landfills. 

Based  on  the  proposed  approval  set 
forth  in  today's  Federal  Register,  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore, 
EPA  is  taking  this  interim  final 
rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 


'  Submitted  SCAQMD  Rule  1150.1,  Control  of 
Gaseous  Emissions  from  Municipal  Waste  Landfills, 
is  intended  to  replace  both  Rule  1150.1,  Control  of 
Gaseous  Emissions  from  Active  Landfills,  and  Rule 
1150.2,  Control  of  Gaseous  Emissions  from  Inactive 
Landfills. 


proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiencies.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiencies  have  not  been  corrected. 
Until  EPA  takes  such  action,  the 
application  of  sanctions  will  continue  to 
be  deferred. 

This  action  does  not  stop  the 
sanctions  clocks  that  started  for  this  area 
on  July  7, 1997.  However,  this  action 
will  defer  the  imposition  of  the  offsets 
sanction  and  will  defer  the  imposition 
of  the  highway  sanction.  See  59  FR 
39832  (Aug.  4, 1994).  If  EPA  publishes 
a  final  rulemaking  fully  approving  the 
State's  submittal,  such  action  Mill 
permanently  stop  the  sanctions  clock 
and  will  permanently  lift  any  imposed, 
stayed,  or  deferred  sanctions.  If  EPA 
must  withdraw  the  proposed  full 
approval  based  on  adverse  comments 
and  EPA  subsequently  determines  that 
the  State  did  not  in  fact  correct  the 
disapproval  deficiencies,  the  sanctions 
consequences  described  in  the  sanctions 
rule  wrill  apply.  See  59  FR  39832, 
codified  at  40  CFR  52.31. 

IL  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clocks.  Based  on  this  action, 
imposition  of  the  offsets  and  highway 
funding  sanctions  will  be  deferred  until 
EPA's  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  proposes  or  takes  final  action 
disapproving  in  whole  or  in  part  the 
State  submittal.  If  EPA's  proposed 
rulemaking  action  fully  approving  the 
State  submittal  becomes  final,  all 
sanctions  clocks  will  be  permanently 
stopped  and  any  imposed,  stayed,  or 
deferred  sanctions  will  be  permanently 
Ufted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.^ 
5  U.S.C.  553(b)(3).  EPA  believes  that 


'As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
date,  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
TTierefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

in.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 


a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compUance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  E.O.  13084  requires  EPA  to 
provide  to  the  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3{b)  of  E.O. 
13084  do  not  apply  to  this  rule. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
action  temporarily  relieves  sources  of  an 
additional  biuxien  potentially  placed  on 
them  by  the  stmctions  provisions  of  the 
Act.  Therefore,  I  certify  that  it  does  not 
have  an  impact  on  any  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenmients,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  vdll  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
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the  Comptrollqr  General  of  the  United 
States  prior  to  lublication  of  the  rule  in 
the  Federal  Re  ^ster.  This  rule  is  not  a 
"major"  rule  ai  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  foi  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  mu!  t  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  8, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administraitor  of  this  final  rule  does 
not  affect  the  f^ality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  timf  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  ac^on.  This  action  may  not 
be  challenged  Ibter  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subject^  in  40  CFR  Part  52 

Environmentlal  protection,  Air 
pollution  contibl.  Hydrocarbons, 
Intergovenuneatal  relations.  Reporting 
and  recordkeeping  requirements.  Ozone, 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  Decemfasr  18, 1998. 
Laura  Yoahii, 

Acting  Regional  i  \dministTator,  Region  DC. 
[PR  Doc.  99-13  Filed  1-5-99;  8:45  ami 

aiLUNQ  COM  MtO  M  W 


ENVIRONMENTAL  PROTECTION 
AGENCY 
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40  CFR  Part  52 

PL178-18.  I117»jla;  FRL-6216-2] 

Approval  and  Promulgation  of 
Implefnentation  Plans;  Illinois 

AGENCY:  Unitec^  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 


SUMMARY:  The  USEPA  is  approving  two 
negative  declarntions  submitted  by  the 
State  of  Illinois  The  first  indicates  there 
is  no  need  for  r^ulations  covering  the 
industrial  wastewater  category  in  the 
Metro-East  St.  Uouis  (Metro-East)  ozone 
nonattainment  area.  The  Metro-East 
ozone  nonattaiiiment  area  includes 
Madison.  Monrtoe  and  St.  Clair  Counties 
which  are  located  in  southwest  Illinois, 
adjacent  to  St.  liouis,  Missouri.  The 
second  negative  declaration  indicates 
there  is  no  need  for  regulations  covering 
the  industrial  cleaning  solvents  category 
in  the  Metro-Eapt  ozone  nonattainment 
area.  The  State'i  negative  declarations 
regarding  indus/trial  wastewater  category 
sources  and  industrial  cleaning  solvent 


sources  were  submitted  to  USEPA  in 
two  letters  dated  October  2. 1998.  In  the 
proposed  rules  section  of  this  Federal 
Register,  the  USEPA  is  proposing 
approval  of,  and  soliciting  comments 
on,  the  approval  of  these  two  negative 
declarations.  If  adverse  written 
comments  are  received  on  this  action, 
the  USEPA  will  withdraw  this  final  rule 
based  and  address  the  comments 
received  in  response  to  this  action  in  a 
final  rule  based  on  the  related  proposed 
rule.  A  second  public  comment  period 
will  not  be  provided.  Parties  interested 
in  commenting  on  this  action  should  do 
so  at  this  time. 

DATES:  This  rule  is  effective  on  March  8, 
1999,  unless  USEPA  receives  adverse 
written  comments  by  February  5,  1999. 
If  adverse  comment  is  received,  USEPA 
will  pubhsh  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  negative  declarations  are 
available  for  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
lUinois  60604.  (Please  telephone 
Randolph  O.  Cano  at  (312)  886-6036 
before  visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  USEPA,  Region  5, 
Chicago,  Illinois  60604.  (312)  886-6036. 
SUPP1.EMENTARY  INFORMATION: 

L  Background-Emission  Control 
Requirements 

Under  the  Clean  Air  Act  (Act),  as 
amended  in  1977,  ozone  nonattaimnent 
areas  were  required  to  adopt  emission 
controls  reflective  of  reasonably 
available  control  technology  (RACT)  for 
sources  of  volatile  organic  compoujid 
(VOC)  emissions.  USEPA  issued  three 
sets  of  control  technique  guidelines 
(CTGs)  docimients,  estabUshing  a 
"presiunptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
three  sets  of  CTGs  were  (1)  Group  I — 
issued  before  January  1978  (15  CTGs): 
(2)  Group  II— issued  in  1978  (9  CTGs); 
and  (3)  Group  III — issued  in.the  early 
1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  USEPA  determined  that  an 
area's  State  Implementation  Plan  (SIP) 


approved  attainment  date  established 
which  RACT  rules  the  area  needed  to 
adopt  and  implement.  In  those  areas 
where  the  State  sought  an  extension  of 
the  attaiiunent  date  under  section 
172(a)(2)  to  as  late  as  December  31, 
1987.  RACT  was  required  for  all  CTG 
sources  and  for  all  major  (100  tons  per 
year  or  more  of  VOC  emissions  imder 
the  pre-amended  Act)  non-CTG  sources. 
Illinois  sought  and  received  such  an 
extension  for  the  Metro-East  area. 

Section  182(b)(2)  of  the  Act  as 
amended  in  1990  requires  States  to 
adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG — 
i.e.,  a  CTG  issued  prior  to  the  enactment 
of  the  amended  Act  of  1990;  (2)  RACT 
for  sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  RACT  "catch-up" 
requirements. 

Section  183  of  the  amended  Act 
requires  USEPA  to  issue  CTGs  for  13 
source  categories  by  November  15, 1993. 
A  CTG  was  published  by  this  date  for 
the  following  source  categories — 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactors  and  Distillation,  aerospace 
manufacturing  coating  operation, 
shipbuilding  and  ship  repair  coating 
operations,  and  wood  furniture  coating 
operation;  however,  the  CTGs  for  the 
remaining  source  categories  have  not 
been  completed.  The  amended  Act 
requires  States  to  submit  rules  for 
soiuces  covered  by  a  post-enactment 
CTG  in  accordance  with  a  schedule 
specified  in  a  CTG  document. 

The  USEPA  created  a  CTG  document 
as  Appendix  E  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990.  (57 
FR  18070,  18077,  April  28,  1992).  In 
Appendix  E,  USEPA  interpreted  the  Act 
to  allow  a  State  to  submit  a  non-CTG 
rule  by  November  15, 1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG,  based 
on  the  list  of  CTGs  USEPA  expected  to 
issue  to  meet  the  requirement  in  section 
183.  Appendix  E  states  that  if  USEPA 
fails  to  issue  a  CTG  by  November  15, 
1993  (which  it  did  for  11  source 
categories),  the  responsibility  shifts  to 
the  State  to  submit  a  non-CTG  RACT 
rule  for  those  sources  by  November  15, 
1994.  In  accordance  with  section 
182(b)(2),  implementation  of  that  RACT 
rule  should  occur  by  May  31, 1995. 
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n.  The  Negative  Declarations  and  Their 
Justification 

The  USEPA  does  not  require  States  to. 
develop  plans  or  regulations  to  control 
emissions  from  sources  which  are  not 
present  in  the  planning  area.  If  it  is 
thought  that  this  might  be  the  case,  tiie 
State  carefully  examines  its  emissions 
inventory  before  initiating  the  planning 
and  regulation  development  process.  If 
a  careful  examination  of  the  emissions 
inventory  finds  no  sources,  then  the 
State  prepares  and  submits  to  USEPA,  a 
negative  declaration  stating  that  there 
are  no  sources  in  the  planning  area 
which  would  be  subject  to  the  required 
rule  rather  than  a  control  plan  for 
sources  in  a  particular  category. 

On  October  2, 1998,  the  State  of 
Illinois  submitted  to  USEPA  a  negative 
declaration  regarding  the  need  for 
regulations  covering  the  industrial 
wastewater  category  in  the  Metro-East 
Area.  The  State  indicated  that  in  making 
this  determination,  the  Illinois 
Environmental  Protection  Agency 
(Illinois  EPA)  conducted  a  search  of  its 
1996  Metro-East  inventory  for  any  major 
source  potentially  subject  to  USEPA's 
draft  Control  Techniques  GuideUne 
(CTG)  document  for  the  "Control  of 
Volatile  Organic  Material  Emissions 
from  Industrial  Wastewater"  (EPA-453/ 
D-93-056,  September  1992].  The 
Illinois  EPA  found  only  one  major 
source,  industrial  wastewater  from  Shell 
Oil  Refinery  (Shell)  in  Wood  River  with 
a  potential  to  emit  more  than  100  tons 
per  year  from  this  draft  CTG  category. 

Portions  of  Shell's  wastewater 
operation  emissions  are  subject  to  the 
Federal  rule  covering  benzene  waste 
operations  applicable  to  petroleum 
refineries,  the  Benzene  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (Benzene  NESHAP)  which 
was  promulgated  on  January  7, 1993  (58 
FR  3072)  and  codified  at  40  CFR  part  61, 
subpart  FF.  Other  wastewater  operation 
emissions  are  subject  to  the  petroleum 
refinery  NESHAP  which  was 
promulgated  on  August  18, 1995  (60  FR 
43244)  and  codified  at  40  CFR  part  61, 
subpart  CC.  All  new  soiuY:es  added  to 
Shell's  wastewater  collection  and 
treatment  system  will  be  subject  to  the 
new  source  performance  standards  for 
petroleum  refineries  which  were 
promulgated  on  November  23, 1985  (53 
FR  47623)  and  codified  at  40  CFR  part 
60.  subpart  QQQ. 

"The  Illinois  EPA  stated  in  its  October 
2, 1998,  negative  declaration  submittal 
that  Shell  Oil  was  in  compliance  with 
the  above  listed  requirements.  They 
noted  that  this  was  affirmed  in  a 
consent  agreement  reached  among  the 
company,  Illinois  EPA,  and  USEPA 


which  was  issued  by  the  United  States 
District  Court  in  Civil  Action  No.  97- 
539-GPM  and  became  effective  on 
September  25, 1997.  The  Illinois  EPA 
also  noted  that  Shell  Oil's  current 
operating  permit  for  the  wastewater 
collection  and  treatment  system 
contains  permit  conditions  which 
compel  Shell  Oil  to  meet  the  various 
requirements  of  the  previously 
discussed  Federal  regulations. 

For  these  reasons,  Illinois  EPA 
believes  that  volatile  organic  material 
(VOM) '  emissions  from  Shell  Oil,  the 
only  major  source  as  defined  by  the 
draft  CTG  for  the  industrial  wastewater 
category  in  the  Metro-East  ozone  non- 
attainment  area,  are  adequately 
regulated.  No  further  industrial 
wastewater  source  emissions  controls 
are  contemplated  by  Illinois  EPA. 

On  October  2,  1998,  Illinois  also 
submitted  a  second  negative  declaration 
which  addressed  the  need  for 
regulations  covering  the  use  of 
industrial  cleaning  solvents  in  the 
Metro-East  area.  The  State  indicated  that 
in  making  this  determination,  the 
Illinois  EPA  conducted  a  search  of  its 
1996  Metro-East  inventory  for  any  major 
source  subject  to  USEPA's  1994 
Alternative  Control  Techniques  (ACT) 
for  Industrial  Cleaning  Solvents.  This 
inventory  is  a  combination  of  all 
permitted  sources  and  emissions 
estimates  for  the  luiits  therein.  Any 
source  that  would  emit  100  Tons  Per 
Year  (TPY)  of  industrial  cleaning 
solvent  would  be  required  to  have  an 
operating  period  and  would  appear  in 
this  data  base. 

Illinois'  search  of  its  inventory 
identified  five  industrial  cleaning 
solvent  sources  in  the  Metro-East  ozone 
nonattainment  area,  four  of  which  are 
below  3  TPY.  The  fifth  source  was  in 
excess  of  100  TPY,  however  it  is  already 
subject  to  Illinois'  cold  cleaning  RACT 
rule,  35  LAC  219.182. 

It  should  be  noted  that  Illinois'  rules 
for  the  Metro-East  ozone  non-attainment 
area  already  contain  provisions  for  the 
regulation  of  cleaning  solvents  used  in 
cold  cleaning/degreasing,  conveyorized 
degreasing,  vapor  degreasing,  cleaning 
solutions  on  lithographic  printing  lines 
and  cleaning  solvents  for  wood 
furniture  coating  operations.  It  should 
be  noted  that  the  industrial  cleaning 
solvent  category  is  not  specifically 


■  The  USEPA  generally  uses  the  term  "Volatile 
Organic  Compounds  (VOC)"  to  refer  to  the 
hydrocarbon  comp>ounds  that  participate  in  the 
chemical  formation  of  ozone  in  the  lower 
Troposphere.  The  State  of  Illinois  uses  the  term 
"Volatile  Organic  Material  (VOM)"  to  refer  to  the 
same  hydrocarbon  compounds.  The  defmition  of 
VOM  is  identical  to  the  definition  of  VOC.  The  two 
terms  can  be  used  interchangeably. 


exempted  from  coverage  under  Illinois' 
"generic"  rules.  Any  industrial  cleaning 
solvent  operation  in  the  Metro-East 
ozone  nonattaiiunent  area  that  did  have 
maximiun  theoretical  emissions  of  100 
TPY  or  greater  and  was  not  otherwise 
regulated  by  35  lAC  Part  219  would  be 
regulated  by  the  "generic"  rules. 

m.  USEPA  Review  of  the  Negative 
Declarations 

USEPA  has  examined  the  State's 
negative  declarations  regarding  the  lack 
of  need  for  regulations  controlling 
emissions  from  industrial  wastewater  or 
industrial  cleaning  solvent  sources 
located  in  the  Metro-East  ozone 
nonattainment  areas.  The  supporting 
evidence  provided  by  the  State  was  also 
examined.  Based  on  these  examinations, 
USEPA  agrees  there  are  no  industrial 
wastewater  or  industrial  cleaning 
solvent  sources  in  the  Metro-East  ozone 
nonattainment  area  which  would 
require  the  adoption  of  rules  to  control 
these  two  categories  of  sources. 

USEPA  is  publishing  this  action 
vdthout  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  USEPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  without  further  notice 
unless  USEPA  receives  relevant  adverse 
written  comment  by  February  5,  1999. 
Should  USEPA  receive  such  comments, 
it  will  publish  a  timely  withdrawal 
informing  the  public  that  this  action 
vdll  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  efl'ective 
on  March  8, 1999. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Plarming 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  USEPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  USEPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  USEPA's 
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prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  tjie  nature  of  their 
concerns,  copies  of  written 
communicatioiis  from  the  governments, 
and  a  statemeht  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  USEPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  an<|  tribal  governments  "to 
provide  meanitigful  and  timely  input  in 
the  developm^t  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceabl^  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  O  der  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  fule  that:  (1)  is 
determined  to  ke  "economically 
significant"  as  Refined  under  E.O. 
12866,  and  (2)  toncems  an 
environmental  health  or  safety  risk  that 
USEPA  has  reason  to  believe  may  have 
a  disproportionlate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  mu$t  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  th^  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  t^e  Agency. 

This  rule  is  nbt  subject  to  E.O.  13045 
because  it  does  {not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  O^er  13084 

Under  E.O.  1^084.  USEPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  sigliificantly  affects  or 
uniquely  affect^  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  qommunities,  unless  the 
Federal  govemibent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  USEf'A  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  thejrule,  a  description  of 
the  extent  of  USEPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  feummary  of  the  nature 
of  their  concemis.  and  a  statement 
supporting  the  Aeed  to  issue  the 
regulation.  In  addition.  E.O.  13084 
requires  USEPA  to  develop  an  effective 


process  permitting  elected  officials  and 
other  representatives  of  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  (CAA)  do  not  create 
any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiu-e  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  Section  205.  USEPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 


significantly  or  imiquely  impacted  by 
the  rule. 

,  USEPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  USEPA  will  submit 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  8,  1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 
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Dated:  December  21. 1998. 
David  A.  Ullrich, 
Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraphs  (u)  and  (v)  to  read  as 
follows: 

S  52.726    Control  strategy:  Ozone. 

•        •        *        •        • 

(u)  Negative  declaration — Industrial 
wastewater  category.  On  October  2, 
1998,  the  State  of  Illinois  certified  to  the 
satisfaction  of  the  United  States 
Environmental  Protection  Agency  that 
no  major  sources  categorized  as  part  of 
the  Industrial  wastewater  category  are 
located  in  the  Metro-East  ozone 
nonattaimnent  area  (Metro-East).  The 
Metro-East  area  is  comprised  of 
Madison,  Monroe  and  St.  Clair  Counties 
which  are  located  in  southwest  Illinois, 
adjacent  to  St.  Louis,  Missouri. 

(v)  Negative  declaration — ^Industrial 
cleaning  solvents  category.  On  October 
2, 1998,  the  State  of  Illinois  certified  to 
the  satisfaction  of  the  United  States 
Environmental  Protection  Agency  that 
no  major  sources  categorized  as  part  of 
the  Industrial  cleaning  solvents  category 
are  located  in  the  Metro-East  ozone 
nonattainment  area  (Metro-East).  The 
Metro-East  area  is  comprised  of 
Madison,  Monroe  and  St.  Clair  Counties 
which  are  located  in  southwest  Illinois, 
adjacent  to  St.  Louis.  Missouri. 

[FR  Doc.  99-227  Filed  1-5-99;  8:45  am) 
BHJJNO  CODE  66aO  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300767;  FRL-604»-21 
RIN  2070^878 

DIcamba  (3,&KJIchioro-o-anisic  acid); 
Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  estabUshes, 
revises  and  revokes  tolerances  for 


combined  residues  of  Dicamba  in  or  on 
various  raw  agricultural  commodities. 
BASF  Corporation  requested  this 
tolerance  imder  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (Pub.  L.  104-170). 

DATES:  This  regulation  is  effective 
January  6, 1999.  Objections  and  requests 
for  hearings  must  be  received  by  EPA  on 
or  before  March  8, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3007671, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Envirormiental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  nimiber,  (OPP- 
300767],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  £md 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300767).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  onUne  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATKDN  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 


Arlington,  VA,  (703)  305-6224,  e-mail: 
miIler.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20,  1998 
(63  FR  64481  )(FRL-6043-9),  EPA  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food,  [)rug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  pesticide  petitions  (PP 
6F4604,  4F3041  and  FAP  4H5428)  for 
tolerances  by  BASF  Corporation.  This 
notice  included  a  summary  of  the 
petitions  prepared  by  BASF.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

These  petitions  requested  that  40  CFR 
180.40  CFR  part  180.227  be  amended  by 
establishing,  revising  and  revoking 
tolerances  for  combined  residues  of  the 
herbicide  dicamba  (3,6-dichloro-o-ani8ic 
acid)  and  its  metabolites  3,6-dichloro-5- 
hydroxy -o-anisic  acid  and  3,6-dichloro- 
2-hydroxybenzoic  acid  in  or  on  the 
commodities  listed  in  the  summary  of 
this  Final  Rule 

L  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
rehable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabUshing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rxde 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26. 1997){FRL- 
5754-7). 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 


760  Tederal  Register/ Vol.  64,  No.  3 /Wednesday,  January  6,  1999/RuIes  and  Regulations 


information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  Diqamba  (3,6-dichloro-o- 
anisic  acid)  a^d  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
revising  and  elstablishing  tolerances  for 
combined  residues  of  Dicfunba  as 
described  as  follows: 

1 .  Establishing  new  tolerances  for 
residues  of  dicamba  and  its  metabolite 
3,6-dichloro-5|-hydroxy-o-anisic  acid  in 
or  on:  barley  qay  at  2  ppm,  com,  field, 
forage  at  3  ppti;  com,  field,  stover  at  3 
ppm,  com,  pop,  stover  at  3  ppm; 
cottonseed  m^l  at  5  ppm;  Crop  Group 
17  (grass  foragje,  fodder,  and  hay)  forage 
at  125  ppm  an)d  hay  at  200  ppm;  oats 
forage  at  80  p^m,  oats  hay  at  20  ppm; 
wheat  forage  alt  80  ppm,  wheat  hay  at  20 
ppm.  1 

2.  Estabhshmg  new  tolerances  for 
residues  of  diqamba  and  its  metabolites 
3,6-dichloro-2  hydroxybenzoic  acid  and 
3,6-dichloro-5  dichloro-5-hydroxy-o- 
anisic  acid  in  i  )r  on  aspirated  grain 
fractions  at  51  )0  ppm,  and  soybean 
hulls  at  13  ppti- 

3.  Revising  tolerances  for  residues  of 
dicamba  (3,6-4ichloro-o-anisic  acid)  and 
its  metabohte  $,6-dichloro-5-hydroxy-o- 
anisic  acid  in  t>r  on:  barley  grain  to  6 
ppm,  barley  sti^w  at  15  ppm;  cottonseed 
to  3  ppm;  wheat  grain  to  2  ppm,  wheat 
straw  to  30  ppin. 

4.  Revising  tiolerances  for  residues  of 
dicamba  and  iis  metabolite  3,6-dichloro- 
2-hydroxyben^oic  acid  in  or  on: 
asparagus  to  4  ppm. 

5.  Revise  tolerances  for  residues  of 
dicamba  and  its  metabolites  3,6- 
dichloro-2-hy{lroxybenzoic  acid  and 
3,6-dichloro-54hydroxy-o-anisic  acid  in 
or  on  soybeans  seed  to  10  ppm. 
changing  the  name  of  the  commodity 
from  soybean  grain  to  soybean  seed. 

6.  Revoking  the  following  tolerances: 
grasses,  hay  ati40  ppm;  grasses,  pasture 
at  40  ppm  andigrasses,  rangeland  at  40 
ppm  as  these  tolerances  are  being 
replaced  by  Crbp  Group  17. 

EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  th^  tolerance  follows. 

A.  Toxicologjcal  Profile 

EPA  has  evaluated  the  available 
toxicity  data  ajid  considered  its  validity, 
completeness,  ^d  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hum^  risk.  EPA  has  also 
considered  avajilable  information 
concerning  thej  variability  of  the 
sensitivities  ofjmajor  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caUsed  by  Dicamba  (3,6- 
dichloro-o-ani^ic  acid)  are  discussed 
below. 


1.  Acute  toxicity.  The  following  acute 
toxicity  studies  with  technical  dicamba 
were  submitted  in  support  of  this 
regulatory  action: 

•Acute  oral  in  rats  with  an  LDjo  2,740 
mg/kg 
•Acute  dermal  in  rabbits  with  an  LD50 

>  2,000  mg/kg 

•Acute  inhalation  in  rats  vdth  an  LD50 

>  5.3  mg/L 

•Acute  eye  irritation  in  rabbits  with 
mild  to  moderate  eye  irritation 

•Acute  dermal  irritation  in  rabbits 
with  irritation 

•Dermal  Sensitization  in  guinea  pigs 
with  no  dermal  sensitization 

The  results  from  the  eye  irritation 
study  and  the  dermal  irritation  study 
placed  technical  in  category  II  as  an 
acute  toxicant. 

2.  In  a  13-week  oral  toxicity  study, 
Charles  River  CD  rats  were  exposed  to 
dicamba  (86.8%  a.i.)  at  0,  5,000, 10.000, 
12,500  or  15.000  ppm  (approximately 
500, 1,000, 1,250  or  1,500  mg/kg/day). 
At  10,000  ppm  and  above,  a  reduction 
of  cytoplasmic  vacuolization  of 
hepatocyte  was  observed,  along  with 
slight  decreases  in  body  weight  and 
food  consumption.  The  NOAEL  = 
approximately  500  mg/kg/day,  the 
LOAEL  =  approximately  1 .000  mg/kg/ 
day  based  on  body  weight  changes  and 
liver  effects. 

3.  In  a  21 -day  dermal  study  Dicamba 
was  administered  to  New  Zealand  white 
rabbits  (5/sex/group)  at  levels  of  0,  40, 
200,  or  1,000  mg/kg/day  for  3  weeks. 
Administration  was  6  hr/day  to  an  area 
approximately  10  x  15  cm  (10%  of  body 
surface  area).  No  systemic  toxicity  was 
observed  at  any  dose  level.  Dose-related 
dermal  irritation  was  observed  at  the 
application  sites.  Desquamation  was 
seen  predominantly  in  the  1,000  mg/kg/ 
day  group  while  moderate  erythema, 
moderate  edema  and  atonia  were 
observed  exclusively  in  the  1 ,000  mg/ 
kg/day  group.  A  dose-related  incidence 
of  fissuring  was  noted  in  the  200  and 
1,000  mg/kg/day  groups.  The  severity  of 
acanthosis  and  the  incidence  of 
hyperkeratosis  was  increased  at  these 
sites  among  rabbits  in  the  200  and  1,000 
mg/kg  groups.  Based  on  these  findings, 
the  systemic  NOAEL  for  males  and 
females  is  1,000  mg/kg/day.  A  systemic 
LOAEL  could  not  be  established.  The 
NOAEL  for  dermal  irritation  is  40  mg/ 
kg/day  and  the  LOAEL  is  200  mg/kg/ 
day. 

4.  In  the  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats,  Dicamba 
86.8%  a.i.  was  administered  to  50 
Charles  River  CD  rats/sex/dose  via  the 
diet  at  dose  levels  of  0,  50.  250  or  2,500 
ppm/day  (approximately  2.5, 12.5,  or 
125  mg/kg/day)  for  24  months.  There 
were  no  effects  of  dosing  on  clinical 


signs  of  toxicity,  survival,  mean  body 
weights  or  weight  gains,  food 
consumption,  and  hematologic,  clinical 
chemistry,  or  urinary  parameters.  Organ 
weights,  macroscopic  findings,  and  non- 
neoplastic histologic  findings  were 
similar  among  dosed  and  control 
groups.The  NOAEL  is  approximately 
125  mg/kg/day.  the  highest  dose  level 
tested.  A  LOAEL  was  not  established. 
As  an  effect  level  was  not  achieved,  it 
is  possible  that  the  animals  may  have 
tolerated  a  higher  dose. 

5.  In  the  carcinogenicity  study  in 
mice,  dicamba  86.8%  a.i.  was 
administered  to  52  CD-I  mice/sex/dose 
via  the  diet  at  dose  levels  of  0,  50, 150, 
1,000,  and  3,000  ppm  (approximately  0, 
6, 18,  115  or  361  mg/kg/day)  for  24 
months.  There  was  no  significant 
biological  evidence  of  oncogenicity  from 
ingestion  of  dicamba.  A  statistically 
significant  increase  (p<0.05)  in  the 
mortality  rate  (-31%)  in  3,000  ppm 
males  could  not  clearly  be  associated 
with  treatment  because  a  statistically 
significant  increase  was  also  observed  in 
males  at  150  ppm.  Also,  decreased  body 
weight  gain  and  an  increased  ratio  of 
lymphocytes  to  neutrophils  in  high-dose 
females  could  not  be  related  to 
treatment  with  any  degree  of 
certainty.The  LOAEL  is  3,000  ppm 
(approximately  360  mg/kg/day)  based 
on  increased  mortalities  in  males  and 
decreased  body  weight  gain  in  females. 
The  NOAEL  is  1,000  ppm 
(approximately  115  mg/kg/day.  There 
was  no  evidence  of  a  treatment  related 
oncogenic  response. 

6.  In  a  1-year  chronic  feeding  study, 
dicamba  86.8%  a.i.  was  administered  to 
Beagle  dogs  (4/sex/group)  in  the  diet  at 
0, 10,  500  or  2.500  ppm  (0,  2, 11  or"52 
mg/kg/day)  for  12  months.  No  adverse 
effects  were  observed  at  any  dose  level. 
No  abnormalities  in  clinical  signs, 
hematology,  clinical  chemistry  or 
urinalysis  were  reported.  No  abnormal 
findings  were  made  at  necropsy,  nor 
were  there  any  significant  changes  in 
food  consumption  or  body  weight.  The 
NOAEL  for  this  study  is  52  mg/kg/day, 
the  highest  dose  level  tested.  The 
LOAEL  could  not  be  established. 

7.  In  a  developmental  toxicity  study 
CD  (Charles  River)  pregnant  rats  (25/ 
dose  group)  were  administered  dicamba 
(85.8%  a.i.)  at  oral  dose  levels  of  0,  64, 
160  or  400  mg/kg/day  in  com  oil  on 
days  6  through  19  of  gestation.  Maternal 
toxicity,  limited  to  the  high-dose  group, 
was  characterized  by  mortality  in  three 
gravid  and  one  non-gravid  dams  that 
exhibited  neurotoxic  signs  prior  to 
death;  clinical  signs  of  nervous  system 
toxicity  that  included  ataxia,  salivation, 
stiffening  of  the  body  when  held,  and 
decreased  motor  activity;  statistically 
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significant  (p<0.05)  decreases  in  body 
weight  gain  during  the  dosing  period 
(days  0  to  20);  and  concomitant 
decreases  in  food  consumption. 
Dicamba  had  no  effect  on  any  of  the 
cesarean  parameters.  The  maternal 
LOAEL  is  400  mg/kg/day.  based  on 
mortality,  clinical  signs,  body  weight 
changes  and  decreases  in  food 
consumption.  The  maternal  NOAEL  is 
160  mg/lcg/day.  No  treatment-related 
fetal  gross  external,  skeletal  or  visceral 
anomalies  (malformations  or  variations) 
were  seen  at  any  dose  level.  The 
developmental  LOAEL  is  not 
established.  The  developmental  NOAEL 
is  >  400  mg/kg/day.  the  highest  dose 
level  tested. 

8.  In  a  developmental  toxicity  study 
inseminated  New  Zealand  White  rabbits 
(19  or  20/dose  group)  were  administered 
dicamba  (90.5%  a.i.)  at  oral  (capsule) 
dose  levels  of  0,  30, 150,  or  300  mg/kg/ 
day  on  days  6  through  18  of 
gestation.No  maternal  toxicity  was 
observed  at  30  mg/kg/day.  At  150  mg/ 
kg/day  maternal  toxicity  was 
characterized  by  abortion  (5%)  and 
clinical  signs  such  as  ataxia,  rales, 
decreased  motor  activity.  At  300  mg/kg/ 
day  maternal  toxicity  was  manifested  by 
abortions,  clinical  signs,  decreased 
body. 

9.  In  a  2-generation  reproduction 
study.  Sprague-Dawley  rats  (32  or  28/ 
group)  received  dicamba  technical 
(86.5%  a.i.)  in  the  diet  at  dose  levels  of 
0,  500,  1,500,  or  5,000  ppm  (0,  40, 122, 
or  419  mg/kg/day  (male)  and  0.  45, 136 
or  450  mg/kg/day  (female).  Systemic 
toxicity  was  observed  at  5,000  ppm, 
manifested  as  clinical  signs  in  dams 
from  both  generations  during  lactation 
(tense/stiff  body  tone  and  slow  righting 
reflex)  and  significantly  increased 
relative  liver  to  body  weights  ratios 
(112%  of  control)  in  both  generations 
and  sexes,  adults  as  well  as  weanlings. 
Relative  kidney  to  body  weights  (107%) 
at  1,500  and/or  5,000  ppm  were  not 
considered  to  be  toxicologically  relevant 
since  there  were  no  gross  or 
histopathological  findings,  Based  on 
these  results,  the  NOAEL  for  systemic 
toxicity  was  1,500  ppm  (122  and  136 
mg/kg/day  for  males  and  females  (M/F), 
respectively).  The  LOAEL  was  5,000 
ppm  (M/F:  419/450  mg/kg/day)  based 
on  clinical  signs  of  neurotoxicity. 
Reproductive  and/or  offspring  toxicity 
was  observed  at  1,500  and  5,000  ppm, 
manifested  as  significantly  decreased 
pup  growth  (decreased  body  weight 
gain)  in  all  generations  and  matings  at 
1.500  ppm  (86  -  90%  of  control)  and  at 
5.000  ppm  (74  -  94%  of  control).  In 
addition,  delayed  sexual  maturation  was 
noted  in  Fl  males  at  5,000  ppm.  Based 
on  these  results,  the  NOAEL  for 


reproductive  toxicity  was  500  ppm  (45 
mg/kg/day)  and  the  LOAEL  was  1,500 
ppm  (136  mg/kg/day  based  on 
decreased  pup  growth.  Lastly,  the 
NOAEL  for  offspring  toxicity  was  45 
mg/kg/day  and  the  LOAEL  was  136  mg/ 
kg/day,  based  on  significantly  decreased 
pup  growth. 

10.  In  an  acute  neurotoxicity  study  in 
rats,  Dicamba  was  administered  by 
gavage  in  a  single  dose  to  Crl:  CD  BR 
rats  at  doses  of  0,  300.  600.  or  1.200  mg/ 
kg.  Vehicle  controls  received  com  oil 
only.  Positive  controls  received 
acrylamide  at  50  mg/kg/day  by  i.p. 
injection  on  seven  consecutive  days.  At 
300  mg/kg,  transiently  impaired 
respiration;  rigidity  upon  handling, 
prodding  or  dropping;  freezing  of 
movement  when  touched;  decreased 
arousal  and  fewer  rears/minute 
compared  to  controls;  impaired  of  gait 
and  righting  reflex  were  observed  in 
both  sexes.  In  addition,  males  showed 
decreased  forelimb  grip  strength.  With 
the  exception  of  the  decrease  in 
forelimb  grip  strength,  which  persisted 
until  day  seven,  these  effects  were 
observed  only  on  the  day  of  dosing.  In 
addition,  at  600  mg/kg,  both  sexes 
showed  decreases  in  locomotor  activity 
and  males  showed  significant  decreases 
in  tail  flick  reflex  and  a  raised  posture 
when  placed  in  an  open  field.  These 
effects  were  also  observed  only  on  the 
day  of  dosing.  At  the  highest  dose  level 
tested  (1,200  mg/kg),  both  males  and 
females  showed  an  impaired  startle 
response  to  an  auditory  stimulus.  The 
effect  was  significant  in  males  on  day 
seven  and  in  females  on  the  day  of 
dosing.  In  addition,  males  showed 
decreases  in  body  weight  (5  -  9%),  body 
weight  gain  (24%)  and  food 
consumption  (13%  between  days  0  and 
7.  The  LOAEL  for  this  study  was  300 
mg/kg  based  on  the  several  neurologic 
signs  Usted  above;  the  NOAEL  was  < 
300  mg/kg/day. 

11.  In  a  subchronic  neurotoxicity 
study  Sprague-Dawley  rats  (10/sex/ 
dose)  were  fed  test  diets  containing  0, 
3,000,  6,000,  or  12.000  ppm  (0. 197.1. 
401.4.  767.9  mg/kg/d  (M)  and  0.  253.4. 
472.0  or  1,028.9  mg/kg/day  (F))  Dicamba 
(86.9%  a.i.)  for  13  weeks. 
Neurobehavioral  evaluations,  consisting 
of  FOB,  locomotor  activity,  and  auditory 
startle  response,  were  conducted  at 
prestudy  and  during  Weeks  4,  8  and  13. 
No  toxicologically  significant 
differences  were  noted  in  either  the 
mean  body  weights  or  food 
consumption  of  the  treated  animals. 
Neurobehavioral  evaluations  at  the  4-,  8- 
.  and  13-week  evaluations  revealed 
abnormal  FOB  observations  consisting 
of  rigid  body  tone,  slightly  impaired 
righting  reflex  and  impaired  gait.  At 


Week  13  the  incidences  of  these 
findings  were  decreased.  Rigid  body 
tone  was  also  noted  during  evaluation  of 
the  righting  reflex  and  landing  foot 
splay.  The  NOAEL  is  401.4/472.0  mg/ 
kg/day  (M/F),  and  the  LOAEL  is  767.9/ 
1.028*9  mg/kg/day  (M/F)  based  on  rigid 
body  tone,  slightly  impaired  righting 
reflex  and  impaired  gait. 

12.  In  a  microbial  mutagenicity  assay. 
Salmonella  typhimurium  strains  TA98, 
TAIOO.  TA1535.  TA1537.  or  TA1538 
were  exposed  to  the  dimethylamine 
(DMA)  salt  of  dicamba  (40.3%  a.i.)  in 
deionized  distilled  water  at 
concentrations  of  100,  333,  1.000.  3.333. 
or  5,000  ^g/plate  in  the  presence  and 
absence  of  mammalian  metabolic 
activation.  Preparations  for  metabolic 
activation  were  made  from  induced  rat 
livers.  The  DMA  salt  of  dicamba  was 
tested  up  to  the  limit  concentration  of 
5,000  )ig/plate  and  no  cytotoxicity  was 
observed.  The  positive  controls  induced 
the  appropriate  responses  in  the 
corresponding  strains.  There  was  no 
evidence  of  induced  mutant  colonies 
over  background  (reversion  to 
prototrophy). 

13.  In  a  microbial  mutagenicity  assay. 
Salmonella  typhimurium  strains  TA98, 
TAIOO,  TA1535,  TA1537,  or  TA1538 
were  exposed  to  the  diglycolamine 
(DGA)  sah  of  dicamba  (39.7%  a.i.)  in 
deionized  distilled  water  at 
concentraUons  of  100,  333. 1.000,  3,333, 
or  5,000  Jig/plate  in  the  presence  and 
absence  of  mammalian  metaboUc 
activation.  Preparations  for  metabolic 
activation  were  made  from  induced  rat 
hvers.  The  DGA  salt  of  dicamba  was 
tested  up  to  the  limit  concentration  of 
5,000  |ig/plate,  but  no  cytotoxicity  was 
observed.  The  positive  controls  induced 
the  appropriate  responses  in  the 
corresponding  corresponding  strains. 
There  was  no  evidence  of  induced 
mutant  colonies  over  backgroimd 
(reversion  to  prototrophy). 

14.  In  a  microbial  mutagenicity  assay. 
Salmonella  typhimurium  strains  TA98, 
TAIOO,  TA1535,  TA1537,  or  TA1538 
were  exposed  to  the  isopropylamine 
(IPA)  salt  of  dicamba  (32.3%  a.i.)  in 
deionized  distilled  water  at 
concentrations  of  100,  333, 1,000,  3,333, 
or  5,000  ^g/plate  in  the  presence  and 
absence  of  mammalian  metabolic 
activation.  Preparations  for  metabolic 
activation  were  made  from  induced  rat 
livers.  The  EPA  salt  of  dicamba  was 
tested  up  to  the  limit  concentration  of 
5,000  ug/plate  and  no  cytotoxicity  was 
observed.  The  positive  controls  induced 
the  appropriate  responses  in  the 
corresponding  strains.  There  was  no 
evidence  of  induced  mutant  colonies 
over  backgroimd  (reversion  to 
prototrophy). 
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15.  In  a  maniinalian  cell  gene 
mutation  assa)  at  the  thymidine  kinase 
locus,  L5178Y!mouse  lymphoma  cells 
cultured  in  vitto  were  exposed  to 
dicamba  dimemylamine  (DMA)  salt 
(40.3%  a.i.)  in  distilled  water  at 
concentrations^  of  900,  1,000,  1.500. 
2,000,  2,500.  ajOOO.  3,500,  4.000.  4,500. 
and  5,000  ^g/i*L  in  the  presence  and 
absence  of  S9  ipammalian  metabolic 
activation.  Dicimba  DMA  salt  was 
tested  up  to  the  limit  dose.  Under 
nonactivation  conditions,  the  percent 
total  growth  viues  over  the  evaluated 
dose  range  were  from  69-109%  (initial 
assay)  and  65-111%  (confirmatory 
assay).  The  mutation  frequencies  (MFs) 
for  all  of  the  treated  cultures  were  <2x 
the  solvent  controls;  the  exception  was 
the  4,500  ^g/m^  dose,  which  had  a  MF 
of  approximately  2x  backgroimd  in  the 
confirmatory  tmal.  However,  the  4,500 
Hg/mL  responsfe  was  not  reproducible. 
The  S9-activation  assay  confirmed  the 
findings  of  the  ^onactivation  assay.  The 
percent  total  gtjowth  values  were  26- 
109%  (initial  assay)  and  23-113% 
(confirmatory  assay).  The  MFs  for  all  of 
the  treated  cultJures  were  <2x  the 
solvent  controls  with  the  exception  of 
the  3,000  M^/mL  dose  in  the 
confirmatory  trial  which  had  a  MF  of 
approximately  2x  background;  this 
result  was  not  ^producible.  It  was 
determined  that  dicamba  DMA  salt  was 
not  mutagenic  under  either 
nonactivation  0r  S9-activation 
conditions.  In  l^oth  the  nonactivated  and 
activated  cond^ons.  the  positive 
controls  induced  the  appropriate 
response. 

16.  In  a  mammalian  cell  gene 
mutation  assay  at  the  thymidine  kinase 
locus  (MRID  43310305),  L5178y  mouse 
lymphoma  cellk  cultured  in  vitro  were 
exposed  to  dic4mba  diglycolamine 
(DGA)  salt  (39.r%  a.i.)  in  distilled  water 
at  concentratiohs  of  900, 1,000.  1,500. 
2.000,  2,500,  3,pOO,  3,500,  4.000,  4,500, 
and  5,000  ^g/n^L  in  the  presence  and 
absence  of  S9  mammalian  metabolic 
activation.  Dicamba  DGA  salt  was  tested 
up  to  the  limit  dose.  Under 
nonactivation  Conditions,  the  percent 
total  growth  va|ues  over  the  evaluated 
dose  range  wert  from  68-116%  (initial 
assay)  and  72-lj05%  (confirmatory 
assay).  The  mujation  frequencies  (MFs) 
forall  of  the  treated  cultures  were  <2x 
the  solvent  controls.  The  S9-activation 
assay  confirmed  the  findings  of  the 
nonactivation  assay.  The  percent  total 
growth  values  were  43-102%  (initial 
assay)  and  46-9J9%  (confirmatory  assay). 
The  MFs  for  allj  of  the  treated  cultures 
were  <2x  the  scjlvent  controls  with  the 
exception  of  tht  4,500  Mg/mL  dose  in 
the  initial  trial,  which  had  a  MF  of 


approximately  2x  background.  However, 
this  result  was  not  reproducible. 
Therefore,  it  was  determined  that 
dicamba  DGA  salt  was  not  mutagenic 
imder  either  nonactivation  or  S9- 
activation  conditions.  In  both  the 
nonactivated  and  activated  conditions, 
the  positive  controls  induced  the 
appropriate  response. 

17.  In  a  mammalian  cell  gene 
mutation  assay  at  the  thymidine  kinase 
locus,  L5178Y  mouse  lymphoma  cells 
cultured  in  vitro  were  exposed  to 
dicamba  isopropyl  amine  (IPA)  salt 
(32.3%  a.i.)  in  distilled  water  at 
concentrations  of  900, 1,000, 1,500, 
2,000.  2,500,  3,000,  3,500,  4,000,  4,500, 
and  5,000  VLg/voL  in  the  presence  and 
absence  of  S9  mammalian  metaboUc 
activation.  Dicamba  IPA  salt  was  tested 
up  to  the  limit  dose.  Under 
nonactivation  conditions,  the  percent 
total  growth  values  over  the  evaluated 
dose  range  were  bom  92-101%  (initial 
assay)  and  51-107%  (confirmatory 
assay).  The  mutation  frequencies  (MFs) 
for  all  of  the  treated  cultures  were  <2x 
the  solvent  controls.  The  S9-activation 
assay  confirmed  the  findings  of  the 
nonactivation  assay.  The  percent  total 
growth  values  were  75-126%  (initial 
assay)  and  49-114%  (confirmatory 
assay).  The  MFs  for  all  of  the  treated 
cultures  were  <2x  the  solvent  controls. 
Therefore,  it  was  determined  that 
dicamba  IPA  salt  was  not  mutagenic 
under  either  nonactivation  or  S9- 
activation  conditions.  In  both  the 
nonactivated  and  activated  conditions, 
the  positive  controls  induced  the 
appropriate  response. 

18.  In  an  in  vivo  mouse  bone  marrow 
micronucleus  assay,  groups  of  five  ICR 
mice/sex  received  a  single  IP  injection 
of  525, 1,050,  or  2,100  mg/kg  of  the 
diglycolamine  E)GA  salt  formulation  of 
dicamba  (39.7%  a.i.).  Bone  marrow  cells 
were  harvested  at  24,  48,  or  72  hours 
post  treatment  and  scored  for 
micronucleated  polychromatic 
erythrocytes  (MPCEs).  Mortahty 
occurred  in  3/20  male  and  1/20  female 
mice  dosed  at  2,100  mg/kg.  Lethargy 
was  observed  in  male  and  female  mice 
at  all  dose  levels.  Cytotoxicity  by  the 
DGA  salt  formulation  was  observed  by 

a  reduction  in  the  ratio  of  PCEs  to  total 
erythrocytes  in  males  dosed  at  2,100 
mg/kg  48  and  72  hours  following 
dosing.  The  positive  control  induced 
significant  increases  in  MPCEs  in  both 
sexes.  The  DGA  salt  of  dicamba  was 
non-mutagenic.  There  was  no 
significant  increase  in  the  frequency  of 
MPCEs  in  bone  marrow  after  any 
treatment  time. 

19.  In  an  in  vivo  mouse  bone  marrow 
micronucleus  assay,  groups  of  five  ICR 
mice/sex  received  a  single  IP  injection 


of  500, 1,000,  or  2,000  mg/kg  of  the 
isopropylamine  (IPA)  salt  formulation  of 
dicamba  (32.3%  a.i.).  Bone  marrow  cells 
were  harvested  at  24,  48,  or  72  hours 
post-treatment  and  scored  for 
micronucleated  polychromatic 
erythrocytes  (MPCEs).  Mortality 
occurred  in  2/20  male  and  0/20  female 
mice  dosed  at  2,000  mg/kg.  Lethargy 
was  observed  in  male  and  female  mice 
at  all  dose  levels.  The  IPA  salt 
formulation  of  dicamba  was  not 
cytotoxic  to  the  target  cell.  The  positive 
control  induced  significant  increases  in 
MPCEs  in  both  sexes.  The  IPA  salt  of 
dicamba  was  non-mutagenic.  There  was 
no  significant  increase  in  the  frequency 
of  MPCEs  in  bone  marrow  after  any 
treatment  time. 

20.  In  a  metabolism,  distribution  and 
excretion  study,  (1)  groups  of  four  males 
and  eight  females  per  dose  of  Charles 
River  CD  rats  received  a  single  oral  dose 
(0.1  or  0.93  gm/kg)  in  peanut  oil  by 
esophageal  intubation.  The  rats  were 
sacrificed  at  intervals  ranging  from  one 
hour  to  72  hours  after  dosing.  Tissues, 
urine  and  blood  were  retained  for 
subsequent  analysis.  (2)  One  male  and 
one  female  each  received  a  single 
injection  subcutaneously  of  Cm  labeled 
dicamba.  The  rats  were  sacrificed  at  72 
hours.  (3)  Groups  of  five  male  and  five 
female  rates  per  dose  housed  in 
individual  metabolic  cages  were  fed  Cm 
labeled  dicamba  at  10, 100, 1,000, 
10,000  and  20,000  ppm  for  24  days.  Rats 
were  sacrificed  at  1,  3,  6,  13  and  24 
days.  Dietary  ingestion  resulted  in  96% 
urinary  excretion  in  48  hours  and  4% 
via  the  feces.  Fairly  equal  tissue 
distribution  occiirred  initially  but  tissue 
levels  did  not  persist  beyond  a  few 
hoiu-s,  indicating  no  bioaccimiulation.  It 
was  concluded  Uiat  when  administered 
orally  to  rats.  Cm  labeled  dicamba  is 
rapidly  absorbed  and  excreted.  Over 
95%  is  excreted  in  the  urine  and  the 
compound  is  not  metabolized  or 
appreciable  accumulated  by  the  tissues. 
A  fraction  of  the  dicamba  in  the  urine 
(ca.  13%)  is  conjugated  to  the 
glucuronide. 

B.  Toxicological  Endpoints 

1.  Acute  dietary  (1-day).  In  an  acute 
neurotoxicity  study  in  rats  groups  of  Crl: 
CD  BR  rats  (10/sex/dose)  received  a 
single  oral  (gavage)  administration  of 
Dicamba  (86.9%)  in  corn  oil  at  doses  of 
0,  300,  600,  or  1,200  mg/kg.  Vehicle 
controls  received  com  oil  only.  Positive 
controls  received  Acrylamide  at  50  mg/ 
kg/day  by  intra  peritoneal  injection  on 
seven  consecutive  days.  At  300  mg/kg, 
transiently  impaired  respiration;  rigidity 
upon  handling,  prodding  or  dropping; 
freezing  of  movement  when  touched; 
decreased  arousal  and  fewer  rears/ 
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minute  compared  to  controls; 
impairment  of  gait  and  righting  reflex 
were  observed  in  both  sexes.  In 
addition,  males  showed  decreased 
forelimb  grip  strength.  With  the 
exception  of  the  decrease  in  forelimb 
grip  strength,  which  persisted  until  day 
seven,  these  effects  were  observed  only 
on  the  day  of  dosing.  In  addition,  at  600 
mg/kg,  both  sexes  showed  decreases  in 
locomotor  activity  and  males  showed 
significant  decreases  in  tail  flick  reflex 
and  a  raised  posture  when  placed  in  an 
open  field.  These  effects  were  also 
observed  only  on  the  day  of  dosing.  At 
the  highest  dose  level  tested  (1,200  mg/ 
kg],  both  males  and  females  showed  an 
impaired  startle  response  to  an  auditory 
stimulus.  The  effect  was  significant  in 
males  on  day  seven  and  in  females  on 
the  day  of  dosing.  In  addition,  males 
showed  decreases  in  body  weight  (5  - 
9%),  body  weight  gain  (24%)  and  food 
consumption  (13%  between  days  0  and 
7).  The  LOAEL  was  300  mg/kg  based  on 
the  several  neurologic  signs  listed 
above;  a  NOAEL  was  not  established. 

i.  Dose  and  Endpoint  for  Risk 
Assessment  LOAEL=300  mg/kg/day 
based  on  severe  neurologic  signs 
described  above. 

ii.  Comments  about  Study  and 
Endpoint.  Neurotoxicity  was  seen  in 
both  sexes  at  the  lowest  dose  tested. 
With  the  exception  of  the  decrease  in 
forelimb  grip  strength,  which  persisted 
imtil  day  seven,  the  other  neurologic 
signs  were  seen  only  on  the  day  of 
dosing.  The  Acute  Dietary  RfD  is  0.10 
mg/kg/day,  based  on  the  LOAEL  of  300 
mg/kg/day  and  an  uncertainty  factor  of 
3,000  for  infants  and  children  (lOx  for 
intra  species  variations,  lOx  for  inter 
species  variations,  lOx  because  a 
LOAEL  was  used  instead  of  a  NOAEL, 
and  3x  for  FQPA  considerations).  The 
EPA  used  lOx  because  a  LOAEL  was 
used,  not  3x,  because  of  the  severity  of 
neurotoxic  signs  exhibited  by  all 
animals  in  both  sexes  at  the  lowest  dose 
level  used. 

2.  Chronic  dietary  Reference  Dose 
(RfD).  In  a  2-generation  reproduction 
study,  Sprague-Dawley  rats  (32  or  28/ 
group)  received  Dicamba  technical 
(86.5%)  in  the  diet  at  dose  levels  of  0, 
500,  1,500,  or  5,000  ppm  (0,  40, 122,  or 
419  mg/kg/day  for  males  and  0,  45, 136 
or  450  mg/kg/day  for  females, 
respectively)  for  two  generations. 
Systemic  toxicity  was  observed  at  5,000  . 
ppm,  manifested  as  clinical  signs  in 
dams  from  both  generations  during 
lactation  (tense/stiff  body  tone  and  slow 
righting  reflex)  and  significantly 
increased  relative  liver  to  body  weights 
(112%  of  control)  in  both  generations 
and  sexes,  adults  as  well  as  weanlings. 
The  increase  (107%)  in  relative  kidney 


weights  observed  at  1,500  and/or  5,000 
ppm  were  not  considered  to  be 
toxicologically  significant  due  to  lack  of 
corroborative  gross  or  histopathological 
lesions  in  the  kidneys.  For  parental 
systemic  toxicity,  the  NOAEL  was  122 
and  136  mg/kg/day  for  males  and 
females,  respectively  and  the  LOAEL 
was  419  and  450  mg/kg/day  in  males 
and  females  based  on  clinical  signs  of 
neurotoxicity.  Reproductive  toxicity  at 
1,500  and  5,000  ppm,  manifested  as 
significantly  decreased  pup  growth  in 
all  generations  and  matings  at  1,500 
ppm  (86  -  90%  of  control)  and  at  5,000 
ppm  (74  -  94%  of  control).  In  addition, 
delayed  sexual  maturation  was  noted  in 
Fl  males  at  5,000  ppm.  For  offspring 
toxicity,  the  NOAEL  was  45  mg/kg/day 
and  the  LOAEL  was  136  mg/k^day 
based  on  significantly  decreased  pup 
growth. 

i.  Dose  and  endpoint  for  establishing 
the  RfD.  NOAEL  =  45  mg/kg/day  based 
on  significant  decreases  in  pup  growth 
in  all  generations  and  mating  at  136  mg/ 
kg/day  (LOAEL). 

ii.  Comments  about  study  and 
endpoint  The  NOAEL/LOAEL  in  the 
two-generation  study  is  supported  by 
the  maternal  NOAEL  of  30  mg/kg/day 
and  the  LOAEL  of  150  mg/kg/day 
established  in  the  developmental 
toxicity  study  in  rabbits;  the  maternal 
LOAEL  was  based  on  abortions  (5%) 
and  clinical  signs  of  neurotoxicity 
(ataxia,  rales,  and  decreased  motor 
activity)  Uncertainty  Factor  (UF):  An  UF 
of  1,000  was  applied  to  account  for  inter 
(lOx)-and  intra-(lOx)  species  variation 
and  10  for  F  FA.' 

RfD  =  45  mg/kg/day  (NOAEL)/1,000  (UF)  = 
0.045  mg/kg/day 

3.  Occupational  and  residential 
exposure  (dermal).  Short-Term  (1-7 
days)  Dermal  In  a  21-day  dermal  study 
(MRID  No.  40547901)  New  Zealand 
white  rabbits  (5/sex/group)  received  15 
repeated  dermal  applications  of 
dicamba  in  deionized  water  at  dose 
levels  of  0, 40,  200,  or  1,000  mg/kg/day, 
6  hours/day,  5  days/week  over  a  3-week 
period.  No  systemic  toxicity  was 
observed  at  any  dose  level.  Dose-related 
dermal  irritation  was  observed  at  the 
apphcation  sites.  Desquamation  was 
seen  predominantly  in  the  1,000  mg/kg/ 
day  group  while  moderate  erythema, 
moderate  edema  and  atonia  were 
observed  exclusively  in  the  1 ,000  mg/ 
kg/day  group.  A  dose-related  incidence 
of  fissuring  was  noted  in  the  200  and 
1,000  mg/kg/day  groups.  The  severity  of 
acanthosis  and  the  incidence  of 
hyperkeratosis  was  increased  at  these 
sites  in  rabbits  at  200  and  1,000  mg/kg. 
For  systemic  toxicity,  the  NOAEL  was 
1,000  mg/kg/day  (HDT);  a  systemic 


LOAEL  was  not  established.  For  dermal 
irritation,  the  NOAEL  was  40  mg/kg/day 
and  the  LOAEL  was  200  mg/kg/day. 

i.  Dose  and  endpoint  for  risk 
assessment.  Systemic  NOAEL  =  1 ,000 
mg/kg/day,  the  highest  dose  tested. 

li.  Comments  aoout  study  and 
endpoint.  Although  no  systemic  toxicity 
was  observed  at  the  Limit-Dose,  the  EPA 
recommended  this  dose  for  risk 
assessment  because: 

a.  Dicamba  is  used  in  residential 
lawns  and  thus  there  is  potential 
exposure  by  children  and  infants. 

b.  Increased  sensitivity  to  offspring 
was  demonstrated  in  the  2-generation 
reproduction  study.  A  systemic 
toxicological  end  point  was  not 
determined  from  the  study:  however,  for 
the  risk  assessment  for  the  exposures 
involving  these  tolerance  actions,  a 
conservative  default  NOAEL  of  1,000 
was  used. 

4.  Intermediate-term  (7  days  to  several 
months)  dermal.  Simunarized  under 
short  term  in  Unit  above.  Dose  and 
Endpoint  for  Risk  Assessment:  Systemic 
NOAEL  =  1.000  mg/kg/day,  the  highest 
dose  tested.  Comments  about  Study  and 
Endpoint:  Although  no  systemic  toxicity 
was  observed  at  the  Limit-Dose,  the  EPA 
recommended  this  dose  for  risk 
assessment  because  (1)  Dicamba  is  used 
in  residential  lawns  and  thus  there  is 
potential  exposure  by  children  and 
infants  and  (2)  increased  sensitivity  to 
offspring  was  demonstrated  in  the  2- 
generation  reproduction  study. 

5.  Long  term  (Several  months  to  life- 
time) dermal.  Based  on  the  current  use 
pattern,  long-term  dermal  exposure  is 
not  anticipated.  Therefore,  a  dose  and 
endpoint  was  not  identified. 

6.  Inhalation  exposure  (Any-time 
period).  Based  on  the  LCjo  of  >5.3  mg/ 
L,  Dicamba  is  placed  in  Toxicity 
Category  IV.  The  EPA  determined  that  a 
risk  assessment  via  the  inhalation  route 
is  not  required  because  of  the  low  acute 
inhalation  toxicity  and  the  use  pattern/ 
application  method  does  not  indicate 
high  exposure  via  this  route. 

7.  Margin  of  exposure  for  residential 
exposures.  For  Short-and  Intermediate 
Term  dermal  exposures  a  MOE  of  300  is 
required  for  residential  exposures 
because:  (a)  Although  developmental 
toxicity  studies  showed  no  increased 
sensitivity  in  fetuses  as  compared  to 
maternal  animals  following  in  utero 
exposures  in  rats  and  rabbits,  increased 
sensitivity  to  offspring,  however,  was 
demonstrated  in  the  2-generation 
reproduction  toxicity  study  in  rats  (See 
Section  III.2). 

(b)  There  is  evidence  of  neurotoxicity 
in  the  following  studies:  acute  and 
subchronic  neurotuxicity,  combined 
chronic  toxicity/carcinogenicity, 
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developmental  toxicity  (rats  and  rabbits) 
and  the  2-gene:  -ation  reproduction  (See 
Section  III.l). 

(c)  A  weight- of- the-evidence 
evaluation  of  tJte  data  base  indicates  the 
need  for  a  developmental  neurotoxicity 
study. 

C.  Exposures  and  Risks 

1.  Food  and  feed.  Tolerances  have 
been  established  (40  CFR  180.227)  for 
the  combined  rtesidues  of  Dicamba,  in  or 
on  a  variety  of  "aw  agricultural 
commodities,  i  icluding  meat,  milk  and 
poultry  and  egj  s.  Risk  assessments  were 


conducted  by  EPA  to  assessed  dietary 
exposures  from  Dicamba  (3,6-dichloro- 
o-anisic  acid)  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The 
endpoint  selected  by  EPA  for 
assessment  of  acute  dietary  risk  is 
severe  neurological  effects  in  both  sexes 
at  300  mg/kg/day  (LOAEL.  a  NOAEL 
was  not  established)  in  a  rat  acute 
neurotoxicity  study.  Thus,  this  risk 

Acute  Dietary  Exposure  and  Risks 


assessment  is  required  for  all  population 
subgroups.  This  acute  dietary  (food)  risk 
assessment  used  the  Dietary  Exposure 
Evaluation  Model  (DEEM).  This 
program  utilizes  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1991 
nationwide  Continuing  Surveys  for 
Food  Intake  by  Individuals  (CSFII)  and 
food  residue  levels  to  estimate  possible 
exposure  levels  of  various  population 
subgroups.  Regulating  at  the  95th 
percentile,  acute  dietary  exposure 
values  and  percent  of  the  acute  RfD  are 
shown  in  following  table: 


Population  Subgroup 


Acute  RfD' 
(mg/kg/day) 


High-end 

Exposure 

(mg/kg/day) 


%  Acute 
RfD 


(<1 


US  Population 
Nursing  Infants 
Nofvnursing  Infants 
ChiWren  (1-6) 
Children  (7-12) 


yr  old)  

(<1  yroJd) 


0.1 
0.1 
0.1 
0.1 
0.1 


0.02860 
0.02610 
0.06315 
0.04681 
0.03116 


28.6 
26.1 
63.2 
45.8 
31.2 


Based  on  LO:  VEL  of  300  mg/kg/day  and  an  uncertainty  factor  of  3,000.  Adjusted  for  FQPA. 


I  estima  tes 


These 
from  acute  diet^ 
do  not  exceed 


indicate  that  risks 
exposures  to  dicamba 
ttPA's  level  of  concern. 


ii.  Chronic  exposure  and  risk.  The 
chronic  dietary^  exposure  analysis  from 
food  sources  w»s  conducted  using  the 
reference  dose  RfD)  of  0.045  mg/kg/day. 
The  RfD  is  base  d  on  the  NOAEL  of  45 
mg/kg/day,  whjch  in  turn  is  based  on 
reduced  pup  weights  in  all  generations 
and  matings  at  J  36  mg/kg/day  in  a 
multi-generatiob  reproduction  study  in 
rats;  and  an  uni^ertainty  factor  of  1,000 
applicable  to  all  populations  which 
include  infants  .and  children.  In 
conducting  thi^  chronic  diettiry  risk 
assessment.  EPA  has  made  very 
conservative  assumptions:  100%  of 
RACs  having  dijcamba  tolerances  will 
contain  dicambb  residues  and  those 
residues  will  b^  at  the  level  of  the 
established  tolerance.  This  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  tpr  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  asses^ent. 

The  Dietary  ^posure  Evaluation 
Model  (DEEM)  Analysis  evaluated  the 
individual  foodj  consimiption  as 
reported  by  res(>ondents  in  the  USDA 
1989-91  nationwide  Continuing  Surveys 
for  Food  Intake  iby  Individuals  (CSFII) 
and  accumulatad  exposure  to  the 
chemical  for  each  commodity.  The 
chronic  DEEM  analysis  used  mean 
consumption  (31  day  average)  data  and 
gave  the  results  Usted  below: 


Subgroups 

%RfD 

U.S.  Population  (48 
states) 

Nursing  Infants  (<  1  year 
oW)  

Non-Nursing  Infants  (<  1 
year  okJ)  

23.9 
16.5 
71.1 

ChikJren  (6  years  oJd)  

Children  (7-12  years  otd) 

Non-Hispanic  Whites  

Males  (13-19  years  old)  .. 

54.8 
36.8 
24.1 
25.6 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children;  and  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 
These  estimates  indicate  that  risks  from 
chronic  dietary  exposures  to  dicamba  do 
not  exceed  EPA's  level  of  concern. 

iii.  Carcinogenic  risk.  In  the  chronic 
toxicity/carcinogenicity  study  in  rats 
there  were  no  observed  clinical  signs  of 
toxicity,  including  survival,  mean  body 
weights  or  body  gains,  food 
consumption,  hematologic  clinical 
chemistry,  urinary  parameters,  organ 
weights,  macroscopic  findings,  and  non- 
neoplastic histology  findings  at  125  mg/ 
kg/day,  the  highest  dose  tested.  A 
LOAEL  was  not  established.  In  the 
mouse  carcinogenicity  study  at  the 
highest  dose  tested,  361  mg/kg/day, 
there  were  no  clinical  signs  of 
carcinogenicity.  A  NOAEL  of  115  mg/ 
kg/day  was  determined  for  increased 
mortalities  in  males  and  decreased  body 


weight  gains  in  females.  Based  on  these 
studies,  a  finding  of  carcinogenicity  in 
rats  or  mice  would  not  change  the  Rfd 
previously  stated. 

In  accordance  with  the  EPA  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (lO-APR-1996),  the  EPA 
classified  dicamba  as  a  "not 
classifiable"  human  carcinogen.  This 
was  based  on  the  mouse  carcinogenicity 
study  and  the  rat  combined  chronic 
toxicity /carcinogenicity  study,  being 
classified  as  supplemental  because  an 
MIL)  was  not  achieved  in  both  studies. 
However,  these  studies  were  adequate  to 
indicate  that  dicamba  has  either  a  low 
or  no  cancer  potential  in  mammals.  A 
pharmacokinetics  study  pending  EPA 
review  indicates  that  the  MTD  for  both 
the  rat  and  mouse  studies  was  reached. 
If  this  is  corroborated  by  EPA's  review, 
a  quantitative  cancer  risk  will  not  be 
made  for  dicamba  and  its  metabolites, 
on  the  other  hand,  if  the  review  does  not 
corroborate  this  indication,  replacement 
studies  will  be  required. 

2.  From  drinking  water.  EPA  does  not 
have  monitoring  data  available  to 
perform  a  quantitative  drinking  water 
risk  assessment  for  dicamba  at  this  time. 
.A  Tier  1  drinking  water  assessment  of 
dicamba  is  given  below..  This 
assessment  utilized  the  GENEEC  and 
SCI-GROW  screening  models  to  provide 
estimates  of  groimd  and  surface  water 
contamination  from  dicamba  and  its 
metabolite,  3,6-dichlorosalicylic  acid  ' 
(DCSA).  Concentrations  of  the  5- 
hydroxy  metabolite  of  dicamba  (3.6- 
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dichloro-5-hydroxy-o-anisic  acid)  in 
surface  and  ground  water  could  not  be 
estimated;  however,  based  on  the 
available  environmental  fate  data,  it  is 
not  likely  that  this  metabolite  would  be 
found  in  surface  and  ground  water. 

EPA  followed  an  Interim  Approach 
for  Addressing  Drinking  Water  Exposure 
in  Tolerance  Decision  making  issued  on 
17-NOV-1997.  Thus,  the  GENEEC  model 
and  the  SCI-GROW  model  were  run  to 
produce  estimates  of  dicamba 
concentrations  in  surface  and  groimd 
water  respectively.  The  primary  use  of 
these  models  is  to  provide  a  coarse 
screen  for  sorting  out  pesticides  for 


which  OPP  has  a  high  degree  of 
confidence  that  the  true  levels  of  the 
pesticide  in  drinking  water  will  be  less 
than  the  human  health  drinking  water 
levels  of  concern  (DWLOCs).  A  human 
health  DWLCXZ  is  the  concentration  of  a 
pesticide  in  drinking  water  which 
would  result  in  imacceptable  aggregate 
risk,  after  having  already  factored  in  all 
food  exposures  and  other  non- 
occupational exposures. 
DWLOCkuic  =  [acute  water  exposure  (mg/kg/ 
day)  X  (body  weight))/[coDsumption  (L)  x  10-^ 
mg/jig) 

where  acute  water  exposure  (mg/kg/day)  = 
acute  RiD  -  acute  food  exposure  (rag/kg/day) 


DWLOCdiniik  =  (chronic  water  exposure  (mg/ 
kg/day)  x  (body  weight)l/|consumption  (L)  x 
lO-'mg/jig) 

where  chronic  water  expwsure  (mg/kg/day) 
=  (RfD  -  (chronic  food  exposure  +  chronic 
residential  exposure)  (mg/kg/ day)]. 

There  is  no  chronic  residential  exposure 
for  dicamba.  The  DWLOCchronic  is  the 
concentration  in  drinking  water  as  part 
of  the  aggregate  chronic  exposure  that 
results  in  a  negligible  cancer  risk.  The 
Agency's  default  body  weights  and 
consiunption  values  used  to  calculate 
DWLOCs  are  as  follows:  70  kg/2L  (adult 
male),  60  kg/2L  (adult  female),  and  10 
kg/lL  (child). 


Acute  Scenario 

Chronic  Scenario 

Population  Subgroup^ 

Acute  RfD2 
mg/kg/day 

OWLOC  Jig/ 
L 

Ground 
Water  SCI- 

GR0W2 
EEC  in  jig/L 

Suilace 

Water 

GENEEC 

EEC  in  jig/L 

RfD2mg/ 
kg/day 

DWLOCng^ 
L 

SCI- 

GR0W2 

EEC  in  iiQlL 

GENEEC 
EEC  in  jig/L 

U.S.  Population  

Children  (1-6  vrs)  

0.10 
0.10 

25000 
540 

0.013 
0.013 

98 
98 

0.045 
0.045 

1200 
200 

0.013 
0.013 

66 
66 

'  DEEM  TMRCs  in  mg/kg/day:  U.S.  Population  =  0.01075,  chiWren  (1-6  yrs) 
2  Adjusted  for  FQPA 


0.02465 


For  chronic  (non-cancer)  exposure  to 
dicamba  in  surface  and  ground  water, 
the  drinking  water  levels  of  concern  are 
1,200  ng/L  for  U.S.  population,  and  200 
Hg/L  for  children  (1-6  yrs).  To  calculate 
the  DWLOC  for  chronic  (non-cancer) 
exposure  relative  to  a  chronic  toxicity 
endpoint,  the  chronic  dieteuy  food 
exposure  (from  DEEM)  was  subtracted 
from  the  RfD  to  obtain  the  acceptable 
chronic  (non-cancer)  exposure  to 
dicamba  in  drinking  water.  DWLOCs 
were  then  calculated  using  default  body 
weights  £Uid  drinking  consumption 
figures. 

Estimated  maximiun  concentrations 
of  dicamba  in  siu'face  and  groimd  water 
are  98  and  0.013  ppb,  respectively.  The 
estimated  concentrations  of  dicamba  in 
surface  and  groimd  water  are  less  than 
OPP's  level  of  concern  for  dicamba  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Therefore, 
taking  into  account  present  uses  and 
uses  proposed  in  this  action,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  dicamba  in  drinking  water 
(when  considered  along  with  other 
sources  of  exposure  for  which  there  are 
reliable  data)  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time. 

The  dietary  (food  and  water)  exposure 
database  for  dicamba  is  adequate  to 
assess  infants'  and  children's  exposure. 

3.  From  non-dietary  exposure. 
Dicamba  (3,6-dichloro-o-anisic  acid)  is 
currently  registered  for  use  on  outdoor 
residential  and  recreational  turf. 
Application  is  made  by  both 


homeowners  and  professional 
applicators.  There  is  a  potential  oral, 
inhalation,  eye  and  dermal  exposure  to 
infants  and  children  to  dicamba  from 
the  registered  uses  for  lawn  and 
turfgrass  weed  control  These  exposures 
are  considered  to  be  very  low.  Currently 
there  are  no  inhalation  or  eye  exposure 
data  required  for  post-application  of 
pesticides  to  lawns  and  turf.  As 
inhalation  exposure  for  mixer/loaders  is 
acceptable,  the  risk  to  infants  and 
children  from  inhalation  exposure 
under  a  much  lower  exposure  scenario 
is  characterized  qualitatively  as  being 
extremely  low.  Exposure  data  are 
required  for  hand  to  mouth  movements 
of  infants  and  children.  As  there  are  no 
chemical-specific  or  site-specific  data 
available  to  determine  the  potential 
risks  associated  with  residential 
exposures,  the  EPA  has  determined  that 
residential  exposure  and  risk  are 
acceptable  for  dosages  of  0.5  lb/A,  based 
on  a  dermal  NOAEL  of  1,000  mg/kg/day 
and  exposures  of  0.051  mg/kg/day  for 
low  pressure  hand  wand,  liquid 
formulations;  and  0.079  mgAtg/day  for 
granular  formulations.  For  residential 
post-application  exposure  and  risk 
assessment,  EPA  determined  that  the 
potential  residential  post-application 
risks  for  short-term  and  intermediate 
exposures  did  not  exceed  their  level  of 
concern.  In  this  analysis  both  oral  and 
dermal  exposures  and  risks  for  adults 
and  infants  from  post-applications  were 
determined.  This  analysis  was  based  on 
assumptions  and  generic  data  from  the 
Draft  HED  Standard  Operating 


Procedures  (SOPs)  for  Residential 
Exposure  Assessments  (December  18, 
1997.  These  SOPs  rely  on  what  are 
considered  to  be  upper-percentile 
assumptions  and  intended  to  represent 
Tier  1  assessments. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  beUeves  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
poUcies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meemingful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
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EPA  will  be  able  to  develop  and  apply 
scientific  princ  pies  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  Qumulative  effects  of 
such  chemicalsl  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  wjll  be  heavily  dependent 
on  chemical  sp^ific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  tp  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  comihon  mechanism  issues 
can  be  resolved  These  pesticides 
include  pesticic  es  that  are 
toxicologically  dissimilar  to  existing 
chemical  subst^ces  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  a|[:tivity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxio  metabolite  (in  which 
case  common  niechanism  of  activity 
will  be  assumec}). 

EPA  does  notjhave,  at  this  time, 
available  data  to  determine  whether 
dicamba  and  its  metabolites  (3,6- 
dichloro-5-hydnoxy-o-anisic  acid  and 
3,6-dichloro-o-2-hydroxybenzoic  acid) 
have  a  common|  mechanism  of  toxicity 
with  other  substances  or  how  to  include 
this  p>esticide  of  its  metabolites  in  a 
cumulative  risk!  assessment.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  l|as  not  assumed  that 
dicamba  and  itsi  metabolites  have  a 
common  mechaiiism  of  toxicity  with 
other  substance^. 

D.  Aggregate  Rikks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Under  Unit  Il.C.l.i  of 
this  preamble  a*  acute  risk  assessment 
using  a  high-end  exposure  estimate  for 
dicamba  was  determined  for  the  general 
U.S.  population!  infants  (<1  year), 
childiren  (1-6  ye^),  children  (7  -12) 
years).  None  of  the  population 
subgroups  yielded  percent  RfDs 
(adjusted  for  FQPA)  above  100. 

Based  on  the  drinking  water  risk 
assessment  under  Unit  II.C.2  of  this 
preamble,  the  maximum  estimated 
concentrations  if  dicamba  in  surface 
and  ground  water  are  less  than  levels  of 
concern  in  drinking  water  as  a 
contribution  to  fcute  aggregate 
exposure.  i 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  Unit  Il.C.l.ii  of 
this  preamble,  BPA  has  concluded  that 
aggregate  expostire  to  dicamba  fi-om 
food  vdll  utiUze|23.9%  of  the  RfD  for 
the  U.S.  population.  The  major 


identifiable  subgroup  with  the  highest 
aggregate  exposure  is  children  (1-6  years 
old).  The  percent  of  the  RfD  utilized  by 
this  subgroup  was  determined  to  be 
71.1%.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
dicamba  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

3.  Short  and  intermediate-term 
aggregate  rislc.  Dicamba  is  currently 
registered  for  use  on  turfgrass  including 
sod  production,  commercial  and 
residential  turf.  Short-  or  intermediate- 
term  dermal  toxicity  endpoints  have 
been  identified  for  dicamba,  and  was 
quantified  at  1,000  mg/kg/day.  Using 
EPA  Standard  Operating  F*rocedures  for 
Residential  Exposure  Assessments, 
including  post-application  exposiu'es 
and  risk  assessments;  the  Margin  of 
Exposure  (MOE)  did  not  exceed  300  the 
level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  EPA  has  classified  dicamba 
as  a  "not  classifiable"  human 
carcinogen.  Available  oncogenicity 
studies  have  been  classified  as 
supplemental  because  the  studies  did 
not  achieve  an  MTD.  However,  the 
studies  indicate  no  carcinogenicity 
potential  at  the  highest  dose  tested, 
2,500  ppm  (rat)  and  3,000  ppm  (mice). 
A  quantitative  cancer  risk  can  not  be 
made  based  on  the  supplemental  rat  and 
mouse  carcinogenicity  studies. 
However,  these  studies  were  adequate  to 
indicate  that  dicamba  has  either  a  low 
cancer  risk  or  no  cancer  risk.  A 
pharmacokinetics  study  presently 
pending  review  by  EPA  indicates  that 
the  MTD  of  these  carcinogenicity 
studies  was  reached,  thus  changing 
these  carcinogenicity  studies  to  be 
acceptable  studies.  No  quantitative 
cancer  risk  will  be  made  for  dicamba 
and  its  metaboUtes  if  the  pending  study 
is  corroborated  by  EPA's  review. 
Alternatively,  if  die  study  is  not 
corroborated,  replacement 
carcinogenicity  studies  will  be  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  dicamba  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 


dicamba,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  fi-om 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variabiUty)  and  not  the 
additional  tenfold  MOE/imcertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

ii.  Pre-  and  post-natal  sensitivity. 
There  was  evidence  of  increased 
susceptibility  to  the  offspring  following 
pre-  and/or  postnatal  exposure  in  the  2- 
generation  reproduction  study  in  rat.  In 
this  study,  offspring  toxicity  was 
manifested  as  significantly  decreased 
pup  growth  in  all  generations  and 
mating  at  a  dose  lower  than  that  which 
caused  parental  systemic 
toxicity(abortions  and  clinical  signs  of 
neurotoxicity).  Available  studies 
indicated  no  increase  susceptibility  of 
rats  or  rabbits  in  in  utero  exposure  to 
dicamba.  In  a  prenatal  developmental 
toxicity  study  in  rats,  there  was  no 
evidence  of  developmental  toxicity  at 
the  highest  dose  tested.  In  a  prenatal 
developmental  toxicity  study  in  rabbits, 
developmental  toxicity  (irregular 
ossification  of  intemasal  bones)  were 
only  seen  at  the  dose  that  caused 
maternal  toxicity  (abortions  and 
neurotoxic  cUnical  signs). 

iii.  Conclusion.  There  is  a  adequate 
toxicity  database  for  dicamba  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  A  ten- 
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fold  safety  factor  for  increased 
susceptibility  of  infsuits  and  children 
was  applied  for  chronic  (long-term) 
exposure,  and  a  three-fold  safety  factor 
was  applied  for  acute  (short-  and 
intermediate- term)  exposures  to 
dicamba,  due  to  evidence  of  increased 
susceptibility  to  the  offspring  following 
pre-  and/or  postnatal  exposure  in  the  2- 
generation  reproduction  study  in  rats. 
The  imcertainty  factor  (FQPA  Safety 
Factor)  of  ten-fold  was  reduced  for  acute 
dietary  and  short-  and  Intermediate- 
term  residential  exposures  because  the 
increased  susceptibility  was  only 
observed  in  the  reproduction  study  and 
not  in  the  prenatal  developmental 
studies.  The  FQPA  Safety  Factor  was 
reduced  to  3x  for  acute  dietary  risk 
assessment  for  all  populations, 
including  infants  and  children,  because: 
(1)  the  endpoint  of  concern  is  clinical 
signs  of  neiu-otoxicity  (in  the  absence  of 
neuropathology)  observed  following  a 
single  oral  exposure  in  an  acute 
neurotoxicity  study;  (2)  the  increased 
susceptibility  was  seen  in  the  offspring 
of  parental  animals  receiving  repeated 
oral  exposures  in  a  2-generation 
reproduction  toxicity  study;  (3)  no 
increased  susceptibility  was  observed 
following  in  utero  exposures  to  rats  or 
rabbits  in  the  developmental  studies; 
and  (4)  a  developmental  neurotoxicity 
study  in  rats  is  required. 

2.  Acute  risk.  Acute  dietary  risks  were 
discussed  under  Bi  above.  As  stated 
there,  an  acute  dietary  RfD  was 
determined  to  be  0.10  mg/kg/day,  based 
on  the  LOAEL  of  300  mg/kg/day  and 
and  uncertainty  factor  of  3,000  for 
infants  and  children.  The  assessment 
made  by  EPA  included  only  exposure 
from  food.  Based  on  high-end 
exposures,  the  percent  of  the  RfD 
occupied  for  the  U.S  population. 
Nursing  Infants,  Non-niusing  Infants, 
Children  (ages  1-6  years)  and  Children 
(ages  7-12  years)  were  less  than  100%. 
The  subgroup  with  the  highest  exposure 
was  the  Non-nursing  Infants  which 
occupied  63.2%  of  the  RfD.  The  EPA 
concluded  that  with  reasonable 
certainty  the  residues  of  dicamba  in 
food  and  water  do  not  contribute 
significantly  to  the  aggregate  acute 
human  health  risk  at  the  present  time 

•  considering  the  present  uses  6md  uses 
proposed  in  this  Final  Rule. 

3.  Chronic  risk.  Using  the  exposure 
assiunptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
dicamba  from  food  will  utilize  16.5%  of 
the  RfD  for  nursing  infants,  71.1%  for 
non-nursing  infants,  54.8%  for  children 
(1-6  years  old  ),  and  36.8%  for  children 
(7-12  years  old).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 


level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
dicamba....  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
dicamba  residues. 

m.  Other  Considerations 

A.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect...."  The  Agency  is  ciurently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

B.  Analytical  Enforcement  Methodology. 

An  adequate  analytical  method  for 
determining  the  magnitude  of  residues 
in  the  raw  agricultural  commodities 
listed  in  this  Final  Rule  has  been 
evaluated  by  EPA  and  is  pubUshed  in 
the  Pesticide  Analytical  Manual  (PAM 
n).  The  method  may  be  requested  from: 
Calvin  Fur  low.  Public  Information 
Branch,  Field  Operations  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  1130A,  CM  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703-305-5937). 

C.  Magnitude  of  Residues. 

The  nature  of  the  residue  in  plants  is 
adequately  imderstood  for  the  purposes 
of  this  time-limited  tolerance. 

D.  International  Residue  Limits 

No  CODEX  Maximum  Residue  Levels 
(MRLs)  have  been  established  for 
dicamba  in  or  on  wheat,  barley, 
soybeans,  com,  cotton  or  asparagus. 
Compatibility  cannot  be  achieved  with 
the  Canadian,  Mexican,  German  or 


Australian  tolerances  because  their 
levels  are  expressed  in  terms  of  parent 
compound  only. 

rV.  Conclusion 

The  scientific  evaluation  of  data 
supporting  dicamba  using  100%  crop 
treated  and  anticipated  residues  for  all 
population  subgroups  examined  by  EPA 
shows  the  use  on  the  raw  agricultural 
commodities  for  which  tolerances  are 
established  or  revised  by  this  Final  Rule 
will  not  cause  exposure  at  which  the 
Agency  beUeves  there  is  an  appreciable 
risk  and  thus  EPA  concludes  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  dicamba.  Based 
on  the  information  cited  above,  EPA  has 
determined  that  the  tolerances  for 
residues  of  dicamba  in  the  raw 
agricultural  commodities  listed  in  this 
Final  Rule  will  be  safe;  therefore,  the 
tolerances  are  established  as  set  forth 
below. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  ^Le  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  8, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
bearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  wi'l  be  granted  if 
the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  ii  a  reasonable  possibility 
that  available  ^vidence  identified  by  the 
requestor  woujd,  if  established,  resolve 
one  or  more  off  such  issues  in  favor  of 
the  requestor,  |aking  into  account 
uncontested  cl^ms  or  facts  to  the 
contrary;  and  liesolution  of  the  factual 
issues  in  the  n^nner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  lorth  in  40  CFR  part  2. 
A  copy  of  the  i|iformation  that  does  not 
contain  CBI  mi^st  be  submitted  for 
inclusion  in  thfe  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-^00767]  (including  any 
comments  and  data  submitted 
electronically).  I A  public  version  of  this 
record,  including  printed,  paper 
versions  of  eledtronic  comments,  which 
does  not  include  any  information 
claimed  as  CBL  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  poiblic  record  is  located  in 
Room  119  of  thte  Pubhc  Information  and 
Records  Integrii  y  Branch,  Information 
Resources  and  1  Services  Division 
(7502C),  Office  Df  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

The  official  rf  cord  for  this 
rulemaking,  as  >vell  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form,  y  Accordingly,  EPA  will 
transfer  any  cop  ies  of  objections  and 
hearing  request!  received  electronically 
into  printed,  pa  jer  form  as  they  are 
received  and  wi  11  place  the  paper  copies 
in  the  official  n  lemaking  record  which 
will  also  includs  all  comments 
submitted  direc  tly  in  writing.  The 
official  rulemak  ing  record  is  the  paper 
record  maintain  ed  at  the  Virginia 
address  in  "ADi  )RESSES"  at  the 
beginning  of  thi  s  docimient. 


VII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  tolerances  and 
exemptions  that  aie  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  fi'om  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a      .» 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 


affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviromnental  protection, 
Administrative  practice  and  procediue. 
Agricultural  conunodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.227  is  amended  by 
adding  a  paragraph  heading  to 
paragraph  (a),  designating  the  text 
following  the  paragraph  heading  as 
paragraph  (a)(1),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs 
(a)(2)  and  (a)(3),  respectively,  and  by 
adding  and  reserving  with  paragraph 
headings  new  paragraphs  (b),  (c)  and 
(d). 

3.  Section  180.227  is  further  amended 
as  follows: 

i.  In  newly  designated  paragraph 
(a)(1),  by  revising  the  entries  for  the 
following  commodities:  barley,  grain; 
barley,  straw;  wheat,  grain;  and  wheat, 
straw;  by  adding  alphabetically  entries 
for  barley,  hay;  com,  field,  forage;  com, 
field,  stover;  com,  pop  stover; 
cottonseed;  cottonseed,  meal;  crop 
Group  17  (grass,  forage,  fodder  and  hay); 
grass,  forage;  grass,  hay;  oats,  forage; 
oats,  hay;  wheat,  forage;  and  wheat,  hay; 
and  by  removing  the  entries  for 
asparagus;  grasses,  pasture;  and  grasses, 
rangeland. 

ii.  In  newly  designated  paragraph 
(a)(2)  by  removing  the  entries  for 
soybeans;  soybeans,  forage;  and 
soybeans,  hay;  and  by  adding  an  entry 
in  alphabetical  order  for  asparagus. 

iii.  By  revising  newly  designated 
paragraph  (a)(3). 


The  added  and  revised  text  reads  as 
follows: 

§  180^7    DIcamtM;  tolerances  for 
residues. 

(a)  General.  (1)  *     *     * 


Commodity 


Barley,  grain  

Bartey,  hay  

Barley,  straw 

•  *  • 

Com,  field,  forage 

Com,  field,  stover 

•  •  • 

Com,  pop,  stover 

Cottonseed 

Cottonseed,  meal  

Crop  Group  1 7  (grass,  for- 
age, fodder  and  hay). 

Grass,  forage 

Grass,  hay 

•  •  • 

Oats,  fcxage 

•  •  • 

Oats,  hay 

*  •  • 

Wheat,  forage 

Wheat,  grain 

Wheat,  hay 

Wheat,  straw  


Parts  per  million 


6.0 
2.0 
15.0 


3.0 
3.0 


3.0 
3.0 
5.0 


125.0 
200.0 


80.0 


20.0 


80.0 
2.0 
20.0 
30.0 


(2)  •     *     * 


ComrrxxSty 

Parts  Per 
million 

Asparagus 

4.0 

• 

(3)  Tolerances  are  established  for  the 
combined  residues  of  dicamba  (3,6- 
dichloro-o-anisic  and  its  metablites  3,6- 
dichloro-5-hydroxy-o-anisic  acid  and 
3,6-dichloro-o-2-hydroxy-benzoic  acid 
in  or  on  the  raw  agricultural 
commodities  as  follows: 


Comnrxxlity 

Parts  Per 
million 

Asoirated  arain  fractions 

5100.0 

Soybean,  hulls  

Soybean,  seed 

13.0 
10.0 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  99-109  Filed  1-5-99;  8:45  am) 
BILUNO  CODE  6SS0-S0-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 
RIN  1018-AF23 

Export  of  River  Otters  Taken  in  \ 

Missouri  In  ttie  1998-1999  and 
Subsequent  Seasons 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  mle. 

SUMMARY:  This  document  announces 
final  findings  by  the  CITES  Scientific 
and  Management  Authorities  of  the 
United  States  that  approve  the  addition 
of  Missouri  to  the  Ust  of  States  and 
Indian  Nations  approved  for  the  export 
of  river  otter  skins.  This  approval  is  on 
a  multi-year  basis.  The  Service  intends 
to  apply  these  findings  to  river  otters 
taken  in  Missouri  during  the  1998-1999 
season  and  subsequent  seasons,  subject 
to  the  same  conditions  applying  to  other 
States  previously  approved. 
DATES:  This  rule  is  elective  on  January 
6.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scientific  Authority  finding:  Dr.  Susan 
Lieberman,  Chief,  Office  of  Scientific 
Authority;  phone:  703-358-1708;  fax: 
703-358-2276;  E-mail: 
r9osa@mail.fws.gov.  Management 
Authority  finding:  Ms.  Teiko  Saito, 
Chief,  Office  of  Management  Authority; 
U.S.  Fish  and  Wildlife  Service;  Mail 
Stop  ARLSQ  700;  1849  C  Street,  NW; 
Washington,  DC  20240;  phone:  703- 
358-2095;  fax:  703-358-2280. 
SUPPLEMENTARY  INFORMATION:  The 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  is  a  treaty  that  regulates 
international  trade  in  certain  species  of 
animals  and  plants.  Exports  of 
specimens  (live,  dead,  or  parts  and 
products  thereof)  of  animals  and  plants 
listed  in  Appendix  II  of  CITES  require 
an  export  permit  fi-om  the  country  of 
origin.  Export  permits  for  specimens  of 
species  listed  in  CITES  Appendix  II  are 
issued  by  a  country's  CITES 
Management  Authority  after  two 
conditions  are  met:  first,  the  country's 
CITES  Scientific  Authority  must 
determine  that  the  exports  will  not  be 
detrimental  to  the  survival  of  the 
species.  This  is  known  as  a  "non- 
detriment  finding".  Second,  the  CITES 
Management  Authority  must  determine 
that  the  specimens  were  not  obtained  in 
violation  of  laws  for  their  protection. 
Live  animals  or  plants  require 
additional  findings.  For  exports  from 
the  United  States,  the  U.S.  Fish  and 
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Wildlife  Servicrs  Office  of  Management 
Authority  and  Office  of  Scientific 
Authority  makg  these  findings. 

On  January  5j  1984  (49  FR  590),  we 
pubhshed  a  rulf  granting  approval  for 
the  export  of  peflts  of  North  American 
river  otters  [Lontra  canadensis)  and 
certain  other  CITES-listed  Appendix-II 
species  of  furbearing  mammals  from 
specified  States  and  Indian  Nations, 
Tribes,  and  Reservations  (hereafter 
referred  to  as  Indian  Nations).  That  rule 
covered  the  19813-1984  season  as  well  as 
subsequent  sea^ns.  In  succeeding 
years,  we  have  Approved  the  export  of 
pelts  of  one  or  itiore  species  of 
furbearing  mammals  listed  in  CITES 
Appendix  II  from  other  States  and 
Indian  Nations,  through  the 
administrative  4r  rule-making  processes. 
These  approval)  were  and  continue  to 
be  subject  to  certain  population 
monitoring  and  lexport  requirements. 
The  purposes  olthis  final  rule  are  to:  (1) 
Announce  final  findings  by  the 
Scientific  and  Management  Authorities 
of  the  United  States  for  the  export  of 
river  otter  pelts  [Lontra  canadensis) 
taken  in  the  Stale  of  Missouri;  and  (2) 
to  add  Missouri  to  the  list  of  States  and 
Indian  Nations  Approved  for  the  export 
of  river  otter  skips.  We  adopt  these 
findings  for  the  Export  of  the  pelts  of 
river  otters  taketi  in  the  State  of 
Missouri  during  the  1998-1999  and 
subsequent  seasons,  subject  to  the 
conditions  applying  to  other  approved 
States  and  Indian  Nations. 

CITES  regulates  the  import,  export,  re- 
export, and  introduction  from  the  sea  of 
animal  and  planjt  species  listed  in  the 
three  CITES  Ap|>endices  for  the  purpose 
of  controlling  tr$de  in  those  species. 
According  to  CT^S  (and  the 
Endangered  Spelcies  Act,  which 
implements  CITtS  in  the  United  States): 

(1)  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade. 

(2)  Appendix  p  includes  species  that, 
although  not  nei^essarily  threatened 
with  extinction  tiow,  may  become  so 
unless  their  tradje  is  strictly  controlled. 
Appendix  II  als0  includes  species  that 
must  be  subject  io  regulation  in  order 
that  trade  in  othfcr  currently  or 
potentially  threatened  species  (those  in 
Appendix  I  or  III  may  be  brought  xmder 
effective  control|(e.g. ,  because  of 
difficulty  in  distinguishing  specimens  of 
threatened  specijes  from  those  of  other 
non-threatened  ^ecies). 

(3)  Appendix  tfl  includes  species  that 
any  Party  country  identifies  as  being 
subject  to  regulation  within  its 
jurisdiction  for  durposes  of  preventing 
or  restricting  exploitation,  and  for 
which  it  needs  tjie  cooperation  of  other 
Party  coimtries  tp  control  trade. 


CITES  Appendix  II  includes  the 
American  river  otter  pursuant  to  CITES 
Article  II,  paragraph  2(b).  You  may 
obtain  a  copy  of  the  CITES  Treaty  fi^om 
the  Office  of  Scientific  Authority  at  the 
above  address  or  from  the  Service's  web 
page  at  http://www.fws.gov.  CITES 
Article  II,  paragraph  2  states:  "Appendix 
II  shall  include:  (a)  all  species  which 
although  not  necessarily  now  threatened 
with  extinction  may  become  so  unless 
trade  in  specimens  of  such  species  is 
subject  to  strict  regulation  in  order  to 
avoid  utilization  incompatible  with 
their  survival;  and  (b)  other  species 
which  must  be  subject  to  regulation  in 
order  that  trade  in  specimens  of  certain 
species  referred  to  in  sub-paragraph  (a) 
of  this  paragraph  may  be  brought  under 
eflective  control."  In  the  January  5, 
1984,  Federal  Register  (49  FR  590),  we 
announced  the  results  of  a  review  at  the 
fourth  meeting  of  the  CITES  Conference 
of  the  Parties  (COP4,  held  in  1983  in 
Botswana)  regarding  U.S.  species  of 
furbearing  mammals,  including  the  river 
otter.  Specifically,  it  was  determined 
that  the  river  otter  is  included  in 
Appendix  II  of  CITES  because  of  the 
similarity  in  appearance  of  its  pelts  (and 
of  products  manufactured  from  those 
pelts)  to  other  species  listed  in 
Appendix  I  or  II.  The  Service 
determined  at  that  time  that  the 
American  river  otter  did  not  qualify  for 
CITES  Appendix  II  based  on  its  own 
conservation  status,  but  rather  due  to  its 
similarity  to  other  listed  species.  The 
January  5, 1985,  Notice  in  the  Federal 
Register  described  how  our  Office  of 
Scientific  Authority  planned  to  monitor, 
on  an  annual  basis,  the  population  and 
trade  status  of  the  native  furbearer 
species  Usted  pursuant  to  CITES  Article 
11.2(b).  We  stated  then  that  we  could 
institute  restrictive  export  controls  for  a 
given  species,  for  one  or  more  States  or 
Indian  Nations,  if  export  levels 
appeared  to  be  contributing  to  long-term 
population  declines.  In  that  document 
we  also  described  how  our  Office  of 
Management  Authority  would  require 
States  and  Indian  Nations  to  assure  the 
legal  acquisition  of  specimens  entering 
international  trade,  as  evidenced  by 
marking  with  approved,  serially  unique 
tags. 

This  is  the  second  Federal  Register 
document  published  in  1998  concerning 
the  Service's  findings  on  export  of  river 
otters,  Lontra  (formerly  Lutra) 
canadensis,  taken  in  Missouri.  The  first 
document  (63  FR  52226;  September  30, 
1998)  aimounced  the  proposed  findings 
on  the  export  of  river  otters  taken  in 
Missouri  in  the  1998-99  season  and 
subsequent  seasons  and  solicited  public 
comments. 


The  purpose  of  this  rule  is  to  add 
Missouri  to  the  list  of  States  and  Indian 
Nations  for  which  the  export  of  river 
otter  is  approved  (50  CFR  23.53).  The 
Service  will  apply  these  findings  to 
harvests  in  Missouri  during  the  1998-99 
and  subsequent  seasons,  subject  to  the 
same  conditions  applying  to  other 
approved  entities. 

Comments  and  Information  Received 

Twenty-two  comments  were  received 
in  response  to  the  September  30,  1998, 
Federal  Register  (63  FR  52226) 
proposed  rule  on  the  export  of  river 
otters  taken  in  the  State  of  Missouri. 
Comments  were  received  from  State 
wildlife  agencies,  animal  welfare  and 
animal  protection  organizations, 
scientists  and  other  private  citizens. 
About  the  same  number  of  comments 
reflected  support  for  the  proposed  rule 
as  those  comments  that  opposed 
approval  of  the  export  of  Missouri 
otters. 

All  State  wildlife  agencies  that 
submitted  comments  (Montana,  Illinois, 
Indiana,  Wisconsin,  and  Minnesota) 
supported  the  proposed  rule.  Several  of 
these  States,  as  well  as  the  National 
Trapi>ers  Association,  claimed  that 
Missouri's  population  estimates  used 
sound  biological  methods  and  indicated 
that  the  otter  population  could  sustain 
a  regular  harvest.  Those  States  that  used 
the  population  model  as  well  as  the  pelt 
tagging  system  adopted  by  Missouri  said 
that  the  model  and  system  had  served 
them  well. 

All  of  the  animal  welfare 
organizations  that  submitted  comments, 
as  well  as  several  private  individuals, 
opposed  the  proposed  rule.  Several 
groups,  including  the  Animal  Protection 
Institute  and  The  Himiane  Society  of  the 
United  States,  claimed  that  the  current 
population  estimates  of  Missoiui  otters 
were  inadequate.  The  Animal  Legal 
Defense  Fund  and  the  Rocky  Mountain 
River  Otter  Protection  Coalition  are 
among  those  that  conclude  that  there  are 
no  reliable  census  methods  for  otters. 
We  acknowledge  that  the  census 
methods  for  otters  and  other  furbearers 
are  not  free  of  imperfections;  however, 
several  of  the  standard  methods  were 
used  and  the  growth  trend  of  the 
Missouri  otter  population  is  clear. 

Richard  Ostfeld,  a  mammalogist  at  the 
Institute  of  Ecosystem  Studies  whose 
work  was  also  cited  in  other  letters, 
commented  that  the  computer 
simulation  built  by  the  Missouri 
Department  of  Conservation  was  overly 
simplistic  in  at  least  two  ways:  there 
was  no  density  dependence  and  no 
consideration  of  population 
subdivision.  While  these  could  be 
important  factors  at  a  later  time,  in  a 
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recently  reintroduced  and  expanding 
population  it  is  our  opinion  that  these 
are  not  critical  omissions  in  the 
population  model,  though  we  conciu" 
that  these  parameters  could  improve  the 
model  if  and  when  the  population 
stabilizes.  Several  respondents  pointed 
out  the  discrepancy  between  the 
projected  otter  population  and  the 
revised  number  based  on  the  actual 
harvest  in  the  years  that  trapping  has 
been  conducted.  Both  private 
individuals  and  groups  including  The 
Fund  for  Animals  and  the  International 
Otter  Survival  Fund  contend  that  the 
survival  rates  used  to  project  otter 
populations  are  inaccurate,  and  that 
environmental  factors  such  as  river 
pollution  and  deforestation  could 
further  decrease  otter  survival. 

The  survival  rates  given  are  based  on 
methods  supported  in  the  scientific 
literature.  While  environmental  factors 
may  have  a  greater  effect  on  otter 
survival  at  some  time  in  the  future,  the 
empirical  evidence  suggests  that  both 
habitat  and  prey  base  have  been 
adequate  to  support  the  rapid  increase 
of  the  reintroduced  population.  We 
agree  that  there  are  other  factors 
influencing  otter  niortahty,  but  do  not 
find  evidence  that  they  presently  pose  a 
threat  that  could  deplete  the  otter 
population  to  the  point  that  export 
would  be  detrimental.  Many  of  those 
that  opposed  the  otter  export  by 
Missouri  noted  that  there  was  no  limit 
to  the  number  of  individuals  that  could 
be  taken  but  only  a  limit  on  the  length 
of  the  trapping  season.  The  State  has 
argued  convincingly  that  if  they  were  to 
limit  the  number  of  individuals  trapped 
rather  the  number  of  trapping  days, 
otters  that  are  taken  in  traps  set  for  other 
furbearers  would  be  given  to  other 
trappers  or  not  reported. 

Several  individuals  and  groups  stated 
that  the  trapping  of  otters  solely  for  their 
pelts  is  inhimiane.  and  the  practice  is 
opposed  by  the  majority  of  Missouri 
residents.  Given  that  the  river  otter  is 
listed  as  an  Appendix  II.2.(b)  species,  it 
is  the  role  of  the  Service  to  assess 
whether  the  proposed  plan  poses  a 
threat  to  otter  species  worldwide  or 
river  otter  populations  in  North 
America,  but  not  the  fate  of  individual 
animals.  The  types  of  traps  that  are 
used,  while  also  an  important  issue,  is 
not  germane  to  the  decision  that  the 
Service  is  required  to  make.  Some  of  the 
comments  reflected  the  primary  concern 
of  an  Appendix  II.2.(b)  status  of  species: 
That  the  trade  in  Missouri  river  otters 
would  be  detrimental  to  the  same 
species  in  other  States  where  they  were 
protected,  or  other  otter  ^ecies  that 
were  listed  as  CITES  Appendix  I.  We 
feel  that  the  tagging  system  develop>ed 


for  otters  and  other  exported  CITES- 
listed  furbearer  species  limits  this  risk 
(See  Scientific  Authority  Findings),  and 
there  are  also  forensic  methods  for 
determining  the  species-identity  of  otter 
pelts. 

The  Office  of  Scientific  Authority  also 
sought  the  independent  assessments  of 
two  expert  scientists  with  Department  of 
Interior,  U.S.  Geological  Survey 
Biological  Resources  Division  (BRD). 
These  scientists  noted  that  the 
population  modeling  approach  used  by 
the  Missouri  Department  of 
Conservation  (MDC)  was  a  standard  one 
when  the  population  is  treated  as  a 
single  interbreeding  group.  In  this 
regard  they  pointed  out  that  all  of  the 
Missouri  otters  have  been  reintroduced 
from  founder  stocks  that  originated  in 
Louisiana  and  other  localities  outside  of 
Missouri.  They  concurred  that  the  high 
reproductive  rate  based  on  corpora  lutea 
foimd  upon  necropsy  is  supported  in 
the  scientific  literature,  and  other 
measures  used  were  standard  for 
carnivore  population  biology.  Both 
scientists  concluded  that  the  population 
estimation  methods  were  sound.  The 
population  model  did  not  consider 
density  dependence  or  the  development 
of  local  populations.  The  evaluators 
indicated  that  these  assumptions  were 
allowable  in  a  recently  introduced, 
rapidly  growing  otter  population.  One 
scientist  noted  that  the  model  has 
already  undergone  modification,  and 
the  other  suggested  that  such  factors 
might  be  added  to  the  model  if  the 
Missouri  population  reached 
equilibrium  in  the  future.  While 
acknowledging  that  all  populations 
models  and  estimates  have  limitations, 
both  biologists  indicated  that  the 
Missouri  Department  of  Conservation 
made  a  thorough  analysis  of  the  effects 
of  otter  trapping.  We  concur  with  these 
BRD  scientists  that  both  the  census  and 
modeling  efforts  show  that  river  otters 
in  Missouri  represent  an  expanding 
population  that  can  sustain  harvesting 
without  a  serious  risk  of  rapid  decUne. 

Scientific  Authority  Findings 

Article  IV  (paragraph  2)  of  CITES 
requires  that,  before  the  Management 
Authority  issues  a  permit  to  export  a 
specimen  of  a  species  included  in 
Appendix  II.  the  Scientific  Authority 
must  advise  "that  such  export  will  not 
be  detrimental  to  the  survival  of  that 
species."  Oiu  Office  of  Scientific 
Authority  must  develop  such  advice 
(known  as  a  "non-detriment  finding") 
for  the  export  of  Appendix-II  animals,  in 
accordance  with  section  8A(c)(2)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  For  native  U.S.  species  such 
as  the  river  otter,  the  Act  requires  the 


Secretary  of  the  Interior  to  base  export 
determinations  and  advice  "upon  the 
best  available  biological  information 
derived  from  professionally  accepted 
wildlife  management  practices;  but  is 
not  required  to  make,  or  require  any 
State  to  make,  estimates  of  population 
size  in  making  such  determinations  or 
giving  such  advice." 

The  wildlife  agencies  of  individual 
States  and  Indian  Nations  manage  the 
river  otter.  We  identified  in  the  January 
5, 1984,  Federal  Register,  and  listed  in 
50  CFR  23.53  States  and  Indian  Nations 
approved  for  the  export  of  river  otters. 
We  granted  administrative  approval  to 
the  State  of  Tennessee  for  the  1994- 
1995  season  and  multi-year  approval 
through  a  rule-making  for  1995-1996 
and  subsequent  seasons  (61  FR  2454, 
January  26,  1996).  We  granted 
administrative  approval  to  the  State  of 
Missouri  for  the  1996-1997  and  1997- 
1998  seasons.  Each  State  or  Indian 
Nation  approved  by  the  Service  for  the 
export  of  river  otters  has  a  program  to 
regulate  the  trapping  and  take  of  the 
species. 

The  Service's  Office  of  Scientific 
Authority  therefore  has  two  primary 
obligations  regarding  exports  of  river 
otters  taken  in  the  United  States.  We 
must  find  that  any  U.S.  exports  of  river 
otter  pelts  are  not  detrimental  to  the 
population  status  in  the  wild  of  any 
other  similar  furbearer  species  listed  in 
Appendix  I  or  0.  We  also  must 
determine  that  the  status  of  river  otters 
in  the  United  States  (based  on 
information  provided  by  the  States  and 
based  on  our  own  monitoring  of  trade) 
does  not  decline  to  the  point  where  the 
species  itself  could  qualify  for  inclusion 
in  CITES  Appendix  II  in  its  own  right, 
pursuant  to  Article  11.2(a).  The  CITES 
Parties  adopted  new,  improved  criteria 
for  inclusion  of  species  in  Appendix  II, 
pursuant  to  Article  11.2(a),  at  the  ninth 
meeting  of  the  Conference  of  the  Parties, 
held  in  the  United  States  in  November 
1994  (Resolution  Conf.  9.24). 

Since  listing  of  the  river  otter  in 
Appendix  II  was  due  to  its  similarity  of 
appearance  to  other  listed  species  in    . 
need  of  trade  controls,  an  important 
component  of  our  non-detriment  finding 
is  consideration  of  the  impact  of  river 
otter  trade  on  the  status  of  these  other 
species.  The  Office  of  Scientific 
Authority  has  determined  that  the 
CITES  requirement  of  issuing  export 
permits  naming  the  species  being 
traded,  coupled  with  the  marking  of 
pelts  with  tags  bearing  the  name  of  the 
species.  State  of  origin,  year  of  take,  and 
a  unique  serial  number,  is  sufficient  to 
eUminate  potential  problems  of 
confusion  with,  and  therefore  risk  to, 
other  listed  species.  The  requirement  to 
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tag  all  river  otter  pelts  with  unique, 
tamper-proof  tags  is  a  U.S.  requirement 
that  goes  beyond  any  CITES 
requirement  [iee  Management  Authority 
Findings,  below,  for  tag  specifications). 

In  addition  to  considering  the  effect  of 
trade  on  specifes  or  populations  other 
than  those  being  exported  from  the 
United  States.!  we  will  regularly 
examine  information  on  river  otters  in 
the  State  of  Missouri  to  determine  if 
there  is  a  population  decline  that  might 
warrant  more  Restrictive  export  controls. 
The  Service  Mill  continue  to  work 
closely  with  tie  State  of  Missouri, 
which  has  prilnary  management 
responsibility  I  for  its  river  otters.  The 
monitoring  arid  assessment  for  Missouri 
will  follow  the  same  approach  used  for 
other  States  and  Indian  Nations.  As  part 
of  this  monitoring,  we  annually  request 
that  the  Stated  and  Indian  Nations 
already  approved  for  export  of  river 
otte  -s  certify  tjo  the  Service  that  the  best 
available  biological  information  derived 
from  professionally  accepted  wildlife 
management  i>ractices  indicates  that 
take  of  river  otters  during  the 
forthcoming  season  will  not  be 
detrimental  td  the  survival  of  the 
species.  The  Service  plans  to  work  with 
Missouri  and  other  States  and  Indian 
Nations  to  develop  consistent  methods 
of  assessing  river  otter  populations. 

Whenever  available  information  from 
the  States  or  dther  sources  indicates  a 
pos.  iible  problem  in  a  particular  State, 
the  Scientific  Authority  will  conduct  a 
comprehensive  review  of  accimiulated 
information  te  determine  whether 
conclusions  apout  the  treatment  of  these 
species  as  listed  for  similarity  of 
appearance  (Article  II. 2. b)  continue  to 
be  true  for  the  particular  State. 

Though  at  one  time  found  commonly 
in  the  State  of  Missouri,  river  otters 
were  nearly  eKtirpated  from  the  State 
between  1860  and  1910.  An  estimated 
70  animals  si|rvived  in  the  southeastern 
part  of  the  St^te  by  the  mid-1930s. 
Because  most  significant  habitat 
changes  occutred  more  recently,  this 
early  population  decline  is  believed  to 
be  a  consequence  of  unregulated 
trapping  and  other  killing  of  the  species. 
Legal  protection  for  the  species  occurred 
in  1936,  but  the  species  did  not  begin 
to  recover  until  the  State  initiated  a 
restoration  arid  reintroduction  program. 
The  MDC  initiated  a  river  otter 
reintroduction  program  in  1982, 
whereby  it  released  845  river  otters  at  43 
locations  in  the  State.  The  MDC 
considers  thai  restoration  program  to 
have  been  completed  in  1992;  during 
those  10  year^  it  studied  the  status  and 
distribution  of  river  otters  in  the  State. 
Based  on  information  provided  by  the 
State  of  Miss<>uri  and  other  States,  the 


Service  beUeves  that  the  status  of  river 
otters  in  the  Midwest  of  the  United 
States  has  improved,  and  populations  in 
virtually  all  States  where  the  species  is 
native  are  either  stable  or  increasing.  We 
published  a  discussion  of  this  release 
program  and  our  previous  findings  on 
river  otters  in  Missouri  in  the  Federal 
Register  on  April  2,  1996  (61  FR  14543), 
and  October  7, 1996  (61  FR  52403). 

According  to  the  MDC,  Missoiui  has 
in  place  several  different  methods  to 
monitor  and  assess  the  status  of  river 
otters  in  the  State:  (1)  A  three-year  study 
began  in  1996,  in  cooperation  with  the 
University  of  Missouri,  to  develop 
population  monitoring  methods, 
including  a  stream  survey  for  otter  sign, 
a  capture-per-unit-effort  index  based  on 
trappers'  records,  and  a  refined 
population  model  based  on  age-specific 
reproduction  data  and  age-distribution 
data  from  a  sample  of  Missouri  river 
otters;  (2)  the  State  uses  aerial  stuveys 
of  winter  tracks  to  monitor  populations, 
along  with  Archer's  Index  to  Furbearer 
Populations,  as  an  index  of  population 
trends;  and  (3)  the  State  has  in  place  a 
mandatory  pelt  registration  and  tagging 
program  during  annual  trapping 
seasons,  in  order  to  provide  a  harvest 
accounting  system. 

In  1995,  the  Missoiui  Conservation 
Conunission  approved  an  otter  trapping 
season  for  the  1996-1997  season.  After 
further  deliberation  we  approved  export 
authorization  for  pelts  of  Missouri  river 
otters  taken  during  the  1996-1997 
season.  Subsequently,  in  July  1997,  the 
MDC  requested  export  authority  for  the 
1997-1998  season  and  subsequent 
trapping  seasons.  We  granted  export 
audiorization  for  the  1997-1998  season 
only,  based  on  our  evaluation  of 
information  provided  by  Missouri.  On 
June  22, 1998,  oui  Office  of  Scientific 
Authority  received  a  detailed  request 
from  the  State  of  Missouri  for  approval 
of  exports  of  river  otter  pelts  for  1998- 
1999  and  subsequent  seasons.  The  June 
22, 1998,  request  from  the  State  of 
Missoiui  Department  of  Conservation 
contained  detailed  analyses  of  data  from 
the  1997-1998  season  as  well  as 
previous  seasons.  This  information  is 
available  on  request  from  the  Office  of 
Scientific  Authority. 

According  to  the  State  of  Missouri, 
trappers  took  1,146  otters  in  the  1997- 
1998  trapping  season.  The  State  beUeves 
that  trapping  pressure  and  the  number 
of  otters  taken  per  licensed  trapper  (an 
index  of  population  status)  remained 
basically  the  same  from  previous  years. 
Of  those  otters  taken,  the  State  tagged 
1,128  with  CITES  tags  provided  by  the 
Service.  The  State  also  analyzed  and 
necropsied  260  river  otters  taken  in  the 
State  as  an  important  component  of  its 


assessment  of  river  otter  populations. 
The  submission  of  June  22,  1998,  from 
the  State  elaborates  on  these 
assessments.  Using  a  number  of  indices 
and  measurements,  the  State  of  Missouri 
has  determined  that  reproductive  rates 
are  higher  than  previously  predicted  for 
river  otters  and  that  a  healthy 
proportion  of  the  river  otter  population 
in  the  State  consists  of  juveniles  and 
yefulings  (both  males  and  females), 
which  reinforces  the  State's  assertion 
that  the  population  is  increasing.  The 
State  also  used  population  demographic 
data  from  otter  necropsies  and  survival 
data  from  radio-telemetry  studies  to 
model  otter  population  growth.  The 
MDC  has  concluded  that  there  is  a  pre- 
season estimated  population  of  6,736 
river  otters  in  the  State  of  Missouri,  and 
that  this  population  continues  to 
increase. 

Ongoing  river  otter  population 
surveys  in  Missouri  have  taken  place 
both  prior  to  and  after  the  trapping 
seasons.  Preliminary  results  indicate  a 
stable  or  increasing  population.  The 
State  also  calculates  indices  of  capture- 
per-unit-effort  based  on  trapper  diaries, 
and  has  provided  preUminary  data  for 
the  1996-1997  and  the  1997-1998 
seasons.  The  MDC  has  also  used 
Archer's  Index  to  Furbearer  Populations 
to  detect  changes  in  furbearer 
populations;  those  results  are  consistent 
with  an  increase  in  river  otter 
populations. 

The  State  of  Missouri  has  presented 
information  that  supports  a  conclusion 
that  river  otter  populations  are  widely 
distributed  and  secure  in  Missouri.  "The 
Service  notes  that  the  State  of  Missouri 
has  primary  resp>onsibility  for  managing 
its  river  otter  population  including  its 
decision  to  authorize  trapping.  The 
State  of  Missouri  is  committed  to 
continue  its  surveys,  population 
monitoring,  and  population  modeling. 
Based  on:  (1)  The  biological  and  other 
information  provided  by  the  Missouri 
Department  of  Conservation;  (2)  the 
existence  of  a  management 
infrastructure  in  the  State  for  managing 
and  enforcing  trapping  regulations;  (3) 
independent  scientific  review  of  the 
Missouri  Department  of  Conservation 
otter  population  model  and  assessment; 
(4)  an  evaluation  of  the  disparate 
comments  received  on  the  proposed 
rule;  and  (5)  the  determination  that 
permitting  and  tagging  requirements 
will  minimize  the  risk  that  exporters 
will  misrepresent  other  similar- 
appearing  CITES-listed  species  in  trade 
as  river  otters,  the  Service's  Office  of 
Scientific  Authority  has  advised  the 
Office  of  Management  Authority  that 
exports  of  river  otter  pelts  of  animals 
legally  taken  in  the  State  of  Missouri 
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will  not  be  detrimental  to  the 
population  of  other  similar  furbearer 
species  listed  in  CITES  Appendix  I  or  II. 
Furthermore,  the  Office  of  Scientific 
Authority  also  believes  that  river  otters 
in  the  United  States  do  not  qualify  for 
inclusion  in  CITES  Appendix  II 
pursuant  to  Article  11.2(a).  Therefore,  the 
Service  hereby  adds  the  State  of 
Missouri  to  the  list  of  States  and  Indian 
Nations  approved  for  export  of  river 
otters. 

Management  Authority  Findings 

Exports  of  Appendix-II  species  are 
allowed  under  CITES  only  if  the 
Meuiagement  Authority  is  satisfied  that 
the  specimens  were  not  obtained  in 
violation  of  laws  for  their  protection. 
Therefore,  to  allow  any  export,  we  must 
be  satisfied  that  applicants  wishing  to 
export  river  otter  pelts,  hides,  or 
products  obtained  those  items  in 
compliance  with  State,  Indian,  and 
Federal  law.  State  or  Tribal  tagging 
programs  provide  evidence  of  legal  take 
for  the  following  native  U.S.  species: 
Alaskan  gray  wolf,  Alaska  brown  or 
grizzly  bear,  American  alligator,  bobcat, 
lynx,  and  river  otter.  The  States  and 
Tribes  have  responsibility  for 
management  of  these  species,  and  we 
assure  ourselves  that  pelts  are  taken  in 
accordance  with  State  and  Tribal  law 
through  a  tagging  program.  The  Service 
annually  contracts  for  the  manufacture 
and  dehvery  of  specific  CITES  animal- 
hide  tags  for  States  and  Indian  Nations 
that  qualify.  We  note  that,  although  the 
United  States  instituted  this  tagging 
requirement  independently  of  CITES, 
the  CITES  Parties  adopted  it  for  all 
crocodilian  species.  The  Office  of 
Management  Authority  is  responsible 
for  ordering  the  tags  for  all  approved 
States  and  Indian  Nations  and  provides 
them  at  no  charge.  We  have  adopted  the 
following  export  requirements  for  the 
1983-1984  and  subsequent  seasons: 

(1)  Current  State  or  Indian  Nation, 
Tribe,  or  Reservation  himting,  trapping, 
and  tagging  regulations  and  sample  tags 
must  be  on  file  with  our  Office  of 
Management  Authority; 

(2)  The  tags  must  be  durable  and 
permanently  locking,  and  must  show 
the  U.S.-CITES  logo,  the  name  of  the 
State  or  Indian  Nation,  Tribe,  or 
Reservation  of  origin,  the  year  of  take, 
the  species,  and  a  unique  serial  number; 

(3)  Trappers  or  other  persons  taking 
otters  must  attach  tags  to  all  pelts  taken 
within  a  minimum  time  after  take,  as 
specified  by  the  State  or  Indian 
regulation,  and  must  do  so  as  soon  as 
possible  to  minimize  movement  of 
untagged  pelts  (even  pelts  not  intended 
for  export  must  be  tagged); 


(4)  Trappers  or  other  persons  taking 
otters  must  attach  tags  permanently  as 
authorized  and  prescribed  by  the  State 
or  Indian  regulation; 

(5)  Takers/trappers/dealers  who  are 
licensed  or  registered  by  the  State  or 
Indian  Nation  must  account  for  all  tags 
received  «md  must  return  unused  tags  to 
the  State  or  Indian  Nation  within  a 
specified  time  after  the  season  closes; 
and 

(6)  We  will  allow  the  export  of  fully 
manufactured  fur  or  hide  products  fi-om 
the  United  State  only  when  the  CITES 
export  tags  removed  from  the  hides 
prior  to  manufacture  are  surrendered  to 
us  prior  to  export. 

Export  Approval 

This  dociunent  represents  the  final 
administrative  step  in  procedures 
established  to  authorize  exports  of  river 
otters  and  other  designated  furbearing 
mammals  from  Service-approved  States 
and  Indian  Nations  in  accordance  with 
CITES.  Accordingly,  the  export  of 
Missouri  river  otters  harvested  during 
the  1998-1999  and  subsequent  seasons 
is  now  approved  on  the  grounds  that 
such  exports  meet  the  criteria  for  both 
the  Scientific  Authority  and 
Management  Authority  under  CITES. 

The  Department  has  determined 
within  the  meaning  of  5  U.S.C.  553(d) 
(1)  and  (3)  of  the  Administrative 
Procedure  Act,  that  there  is  good  cause 
to  make  these  findings  and  rule  effective 
immediately.  It  is  the  Department's 
opinion  that  a  delay  in  the  effective  date 
of  the  regulations  after  this  rule  is 
published  could  affect  the  export  of 
pelts  taken  in  the  harvest  season  that 
has  already  begun  in  Missouri.  Because 
Scientific  and  Management  Authority 
criteria  have  been  satisfied,  it  follows 
that  making  this  rule  effective 
immediately  will  not  adversely  affect 
the  species  involved.  This  approval  is 
subject  to  revision  prior  to  any 
subsequent  taking  season  in  any  State  or 
Indian  Nation,  if  a  review  of  information 
reveals  that  Management  Authority  or 
Scientific  Authority  findings  in  favor  of 
export  should  be  changed. 

Effects  of  the  Rule  and  Required 
Determinations 

As  a  preface  to  this  portion  of  the 
notice,  we  note  that  the  issuance  of 
Management  Authority  and  Scientific 
Authority  findings  under  CITES  does 
not  constitute  rulemaking  under  the 
Administrative  Procedure  Act  (APA). 
Nevertheless,  we  have  used  the 
rulemaking  procedure  to  enhance 
involvement  by  the  States  and  the 
public. 

The  Department  of  the  Interior 
previously  determined  (48  FR  37494, 


August  18,  1983)  that  the  export  of  river 
otters  from  various  States  and  Indiem 
Nations,  taken  in  the  1983-1984  and 
subsequent  seasons,  is  not  a  major 
Federal  action  that  would  significantly 
affect  the  quality  of  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321-4347).  The  Fish  and 
Wildlife  Service  has  determined  that  a 
finding  of  no  significant  impact  is 
appropriate  for  this  action  under 
regulations  implementing  NEPA. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866  and  would  not 
pose  significant  economic  effects  to  a 
substantial  number  of  small  entities  as 
outlined  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.]. 
Because  the  existing  rule  treats  exports 
on  a  State-by-State  and  Indian  Nation- 
by-Indian  Nation  basis  and  approves 
export  in  accordance  with  an  already 
existing  State  or  Indian  Nation 
management  program,  the  rule  would 
have  little  effect  on  small  entities  in  and 
of  itself.  This  final  rule  will  allow 
continued  international  trade  in  river 
otters  from  the  United  States  in 
accordance  with  CITES  and  does  not 
contain  any  Federalism  impacts  as 
described  in  Executive  Order  12612. 
This  action  is  not  expected  to  have 
significant  taking  implications  for  U.S. 
citizens,  as  per  Executive  Order  12630. 

Information  Collection  Requirements 

We  have  examined  this  regulation 
under  the  Paperwork  Reduction  Act  of 
1995  and  found  it  to  contain  no  new 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  (OMB)  approval  is  required. 
Persons  exporting  river  otter  skins  fi-om 
the  United  States  may  obtain  permits 
which  are  already  authorized  under  50 
CFR  part  23  as  approved  by  OMB  and 
assigned  clearance  number  1018-0093. 
No  new  information  collection  or  permit 
requirements  are  contained  in  this 
regulation.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  number. 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  tlie  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  does  not  have 
significant  adverse  effects  on 
competition,  employmert.  investment, 
productivity,  innovation,  or  the  ability 
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of  U.S. -based  Enterprises  to  compete 
with  foreign-bfsed  enterprises. 

In  accordan4e  with  the  Unhinded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.],  this  rulejwill  not  significantly  or 
uniquely  affec^  small  governments,  nor 
will  it  produce  a  Federal  mandate  of 
$100  miUion  Or  greater  in  any  year  ( i.e., 
it  is  not  a  significant  regulatory  action 
under  the  Unfunded  Mandates  Reform 
Act).  j 

In  accordance  with  the  President's 
memorandum  lof  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  AJnerican  Tribal 
Governments'^  (59  FR  22951)  and  512 
DM  2,  we  hav$  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects,  individual  tribal  members 
are  subject  to  fce  same  regulatory 
requirements  ^s  other  individuals  who 
export  Ameridan  river  otters. 


In  accordance  with  Executive  Order 
12988,  the  Office  of  the  SoHcitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  Specifically, 
this  rule  has  been  reviewed  to  eliminate 
errors  and  ambiguity,  has  been  written 
to  minimize  litigation,  provides  a  clear 
legal  standard  for  affected  conduct,  and 
specifies  in  clear  language  the  effect  on 
existing  Federal  law  or  regulation. 

This  final  rule  is  issued  under  the 
authority  of  the  Endangered  Species  Act 
of  1973  as  amended  (16  U.S.C.  1531  et 
seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports,  Imports,  Treaties. 


PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  amends  Part 
23  of  Title  50,  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  1087;  and  Endangered 
Species  Act  of  1973,  as  amended,  16  U.S.C. 
1531  et  seq. 

2.  In  Subpart  F-Export  of  Certain 
Species,  revise  §  23.53  to  read  as 
follows: 

§  23.53    River  otter  (Lontra  canadensis) 
States  for  which  we  permit  the  export 

of  the  indicated  season's  take  imder 

§23.15  of  this  part: 
(a)  States  and  Indian  Nations,  and 

Seasons  Approved  for  Export  of  River 

Otter  From  the  United  States: 


1977-78' 

1978-792 

1979-603 

1980-81 

1981-82 

1982-63 

1983-84 
and  fu- 
ture 

1995-96 
and  fu- 
ture 

1996-98 
and  fu- 
ture 

1998-99 
and  fu- 
ture 

Alabama 

0 
+ 
Q 
Q 
Q 
0 
0 
Q 
Q 
Q 
0 
Q 
Q 
Q 

0 
Q 

Q 
Q 
0 

0 
Q 

Q 
Q 
Q 

Q 

+ 

+ 
+ 

♦ 

+ 
+ 

+ 

+ 
+ 

+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 

+ 

+ 
+ 

+ 
+ 
+ 
■f 
+ 

+ 

+ 

+ 
+ 
+ 

+ 
+ 

+ 

+ 

+ 

+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 

+ 

+ 

+ 
+ 

+ 

+ 
+ 
+ 

+ 

+ 

+ 
+ 

+ 

+ 
+ 
+ 
+ 

+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 

+ 
+ 
+ 
+ 

+ 

+ 

+ 
+ 

+ 
+ 
+ 
+ 

+ 
♦ 
+• 
+ 
+ 
■f 
+ 

+ 
■f 
•f 
+ 
+  - 

4- 

♦ 

+ 
+ 

+ 

+ 
+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 

+ 

+ 
+ 

+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 

+ 

AlasKa  

+ 

Arkansas  

+ 

Connecticut  

+ 

Delaware  

+ 

Florida 

■¥ 

Georgia  

Louisiana 

+ 

Maine  

♦ 

Maryland  

+ 

Massachusetts 

MIctiigan 

Minnesota 

Mississippt 

Missouri  

+ 
+ 
+ 
+ 

Montana 

♦ 

New  Harrpshire 
New  Jersey  . ... 

+ 

New  York  

+ 

North  Carolina  , 
Oregon  , 

Penobscot  Natk 
Rhode  Island  .. 

n 

South  Carolina 
Tennessee  

Vermont , 

+ 

Virginia  

+ 

Washington  .... 
Wisconsin 



+ 
+ 

'  For  further  information,  see  42  FR  43729.  Aug.  30,  1977;  43  FR  1 1081 ,  Mar.  16,  1978;  and  43  FR  29469,  July  7,  1978. 

2  For  further  information,  see  43  FR  11096,  Mar.  16,  1978;  43  FR  13913,  Apr.  3,  1978;  43  FR  15097,  Apr.  10.  1978;  43  FR  29469,  July  7. 
1978;  43  FR  35013,  Aug.  7.  1978;  43  FR  36293,  Aug.  16,  1978;  and  43  FR  39305,  Sept.  1,  1978. 

3  For  further  information,  see  44  FR  25383,  Apr.  30.  1979;  44  FR  31583.  May  31.  1979;  44  FR  40842.  July  12.  1979;  44  FR  52289,  Sept.  7. 
1979;  and  44  FR  55540,  Sept.  26.  1979. 

*  Export  for  1 994-95  approved  administratively  (for  Tennessee). 

*  Export  for  1 996-97  and  1 997-98  approved  administratively  (for  Missouri). 
Q  Export  approved  with  quota. 

•♦■  Export  approved. 
-  Export  not  approved. 


(b)  Conditiqn  on  export;  Exporters 
must  clearly  identify  each  pelt  as  to 
species.  State  or  Indian  Nation  of  origin, 


and  season  of  taking  by  permanently 
attaching  a  serially  numbered  tag  of  a 
type  approved  and  provided  by  the 


Service  and  attached  under  conditions 
established  by  the  Service.  Exception  to 
the  tagging  requirement:  We  will  allow 
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the  export  of  fully  manufactured  fur  or 
hide  products  from  the  United  States 
only  when  the  CITES  export  tags 
removed  from  the  hides  prior  to 
manufacture  are  surrendered  to  us  prior 
to  export.  Such  tags  must  be  removed  by 
cutting  the  tag  straps  on  the  side  next  to 
the  locking  socket  of  the  tag,  so  that  the 
locking  socket  and  locking  tip  remain 
joined. 

Dated:  December  29, 1998. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  98-34837  Filed  12-31-98;  8:45  ami 
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Vol.  64,  No.  3 

Wednesday,  January  6,  1999 


This  section  o(  trte  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rute  making  pnorlo  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701. 715  and  741 

Supervisory  Oommittee  Audits  and 

Verifications 

i 
AQENCY:  National  Credit  Union 

Administratiom. 
ACTION:  Propo^d  rule. 

SUMMARY:  The  Credit  Union 
Membership  AJccess  Act  has  amended 
certain  audit  and  financial  reporting 
requirements  of  the  Federal  Credit 
Union  Act.  The  National  Credit  Union 
Administratioi  sohcits  public  comment 
on  proposed  rules  implementing  those 
amendjnents.  the  amendments  specify 
the  minimum  annual  audit  a  credit 
union  is  required  to  obtain  according  to 
its  charter  typ^  and  asset  size,  the 
licensing  auth<)rity  required  of  persons 
performing  ceilain  audits,  the  auditing 
principles  whith  apply  to  certain 
audits,  and  thd  accounting  principles 
which  must  ba  followed  in  reports  filed 
with  the  NCUA  Board. 

DATES:  Comments  must  be  received  on 
or  before  Mardi  8,  1999. 

ADDRESSES:  Comments  should  be 
directed  to  Be(iky  Baker,  Secretary  of  the 
Board.  Mail  orlhand  deliver  comments 
to:  National  Cx|edit  Union 
Administratioli  Board,  1775  Duke 
Street.  Alexandria,  VA  22314-3428.  You 
may  fax  comments  to  (703)  518-6319. 
You  may  E-manl  comments  to 
boardmail@nc|ia.gov.  Please  send 
comments  by  ^ne  method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kelbly,  program  Officer,  Office  of 
Examination  ahd  Insurance,  at  (703) 
518-6360,  or  S  teven  W.  Widerman, 
Trial  Attorney  Office  of  General 
Counsel,  at  (7q3)  516-6540.  at  the  above 
address. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Current  Supervisory  Committee 
Audit  Requirements 

Two  of  the  duties  that  §  115  of  the 
Federal  Credit  Union  Act  (FCUA),  12 
U.S.C.  1761d.  imposes  on  the 
Supervisory  Committee  of  a  federally- 
insured  credit  union  are:  (1)  to  "make  or 
cause  to  be  made  an  annual  audit"  of 
the  credit  union;  and  (2)  to  "cause  the 
passbooks  and  accounts  of  the  members 
to  be  verified  with  the  records  of  the 
treasurer  from  time  to  time,  and  not  less 
frequently  than  once  every  two  years." 
Current  §  701.12  of  NCUA's  rules  and 
regulations,  12  CFR  701.12,  sets  forth 
the  Supervisory  Committee's 
responsibilities  in  meeting  the  audit  and 
verification  requirements  of  FCUA  115. 

Current  §  701.12  requires  a 
Supervisory  Committee  to  perform,  or 
engage  another  to  perform  an  annual 
supervisory  committee  audit.  The  scope 
of  the  audit  must  include  a  level  of 
audit  testing  based  on  the  Supervisory 
Committee's  assessment  of  control  risk. 
§  701.12(c)(3).  If  the  Committee  engages 
an  independent,  compensated  auditor  to 
perform  the  credit  union's  audit,  the 
terms  and  conditions  must  be 
memorialized  in  an  engagement  letter. 
§  701.12(d).  Whether  produced  by  the 
Committee  itself  or  received  from  an 
independent  auditor,  a  written  report  of 
the  audit  must  be  submitted  to  the  board 
of  directors  and,  upon  request,  to 
NCUA.  §  701.12(e).  The  Committee  is 
responsible  for  maintaining  the  audit 
working  papers  and/or  ensuring  that 
they  will  be  accessible  to  NCUA. 
§  701.12(e).  It  also  must  conduct  a 
verification  of  members'  accounts 
against  the  records  of  the  credit  union 
using  prescribed  sampling  methods. 
§  701.12(h).  The  requirements  of 
§  701.12  apply  to  Federally-insured 
State-chartered  credit  unions 
("HSCUs"),  12  CFR  741.202,  both  as  a 
prerequisite  for  share  insurance  and 
under  NCUA's  administrative  powers. 
12  U.S.C.  1781(b)(9),  1789(a)(ll).  The 
NCUA  may  impose  sanctions  against  a 
credit  union  which  violates  these  audit 
rules.  §701. 12(f). 

Additional  audit  remedies  are 
available  against  federal  credit  unions 
by  statute,  12  U.S.C.  1782(a)(6)(A),  as 
added  by  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act, 
Pub.  L.  No.  101-73. 103  Stat.  482  (1989). 


Current  §  701.13  of  NCUA's  rules  and 
regulations,  12  CFR  701.13,  establishes 
three  conditions  under  which  the  NCUA 
Board  may  compel  a  federal  credit 
union  to  use  an  outside,  independent 
State-licensed  auditor,  §  701.13(a)(1)- 
(2).  One  of  these  conditions  also  may  be 
the  basis  for  compelling  a  federal  credit 
union  to  obtain  a  financial  statement 
audit  (p>erformed  by  an  independent 
State-licensed  auditor).  §701. 13(a)(3), 
(b)-(c).  These  sanctions  also  are 
available  against  FISCUs  under  current 
§701.12(f)(ii).  NCUA  is  permitted  to 
treat  the  failure  to  use  an  independent 
State-licensed  auditor  or  to  obtain  a 
financial  statement  audit,  when  ordered 
to  do  so,  as  an  unsafe  and  unsound 
practice  for  purposes  of  terminating  the 
credit  union's  insurance.  12  U.S.C. 
1782(a)(6)(B)  and  1786(b). 

B.  New  Statutory  Audit  Requirements 

Section  201(a)  of  the  Credit  Union 
Membership  Access  Act  (CUMAA),  Pub. 
L.  No.  105-219. 112  Stat.  918  (1998). 
has  now  added  two  new  subsections  to 
section  202(a)(6)  of  the  FCUA.  12  U.S.C. 
1782(a)(6)(C)  and  (D).  Subsection  (C) 
addresses  accounting  principles;  it 
generally  requires  credit  unions  having 
assets  of  $10  million  or  more  to  follow 
generally  accepted  accounting 
principles  (GAAP)  in  all  reports  or 
statements  filed  with  the  NCUA  Board.' 
12  U.S.C.  1782(a)(6)(C).  The  NCUA 
Board,  and  State  credit  imion 
supervisors  under  applicable  statutes, 
are  given  the  authority  to  require  credit 
unions  having  less  than  $10  million  in 
assets  to  follow  GAAP.  12  U.S.C. 
1782(a)(6)(C)(iii). 

Subsection  (D)  imposes  audit 
requirements  for  large  federally-insured 
credit  luiions-those  having  assets  of 
$500  million  or  more.  A  credit  union  at 
or  above  that  level  of  assets,  whether 
State-  or  Federally-chartered,  is  required 
to  obtain  an  aimual  independent  audit 
of  its  financial  statements  performed  in 
accordance  with  generally  accepted 
auditing  standards  (GAAS). 
Furthermore,  that  audit  must  be 
performed  by  an  independent  certified 
public  accountant  or  public  accountant 
licensed  to  do  so  by  the  appropriate 
State  or  jiuisdiction.  12  U.S.C. 
1782(a)(6)(D)(i).  (This  audit  engagement 
is  popularly  termed  an  "opinion  audit," 


■  In  lieu  of  GAAP,  the  NCUA  Board  may  prescribe 
"an  accounting  principle  *  *  *  that  is  no  less 
stringent  than  [GAAP]."  12  U.S.C.  1782(a)(6)(C)(ii). 
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but  is  hereinafter  referred  to  as  a 
"financial  statement  audit.'*) 

A  federally-chartered  credit  union 
having  total  assets  of  less  than  $500 
million  but  more  than  $10  million  is 
subject  to  only  one  requirement  under 
subsection  (D).  If  that  credit  union  elects 
to  obtain  the  financial  statement  audit 
required  of  a  credit  union  having  assets 
of  $500  million  or  more,  the  audit  must 
be  performed  consistent  with  the 
accountancy  laws  and  licensing 
requirements  of  the  appropriate  State  or 
jurisdiction.2  12  U.S.C.  1782(a)(6){D)(ii). 
The  appropriate  State  or  jurisdiction 
normally  will  be  the  State  in  which  the 
credit  union  is  located. 

Subsection  (D)  imposes  no  audit 
requirements  on  federally-chartered 
credit  unions  having  total  assets  of  less 
than  $500  million  but  more  than  $10 
million  which  do  not  voluntarily  elect 
to  obtain  a  financial  statement  audit 
performed  in  accordance  with  GAAS  (as 
credit  unions  having  assets  of  $500 
million  or  more  must  obtain  under 
subsection  (D)(i)).  See  §  715.2(f)  (GAAS 
definition).  Only  in  the  case  of  a 
financial  statement  audit  performed  in 
accordance  with  GAAS,  whether  by 
choice  or  by  law,  do  State  accountancy 
laws  and  licensing  requirements  apply. ^ 


'According  to  the  CCH  Accountancy  Law 
Reporter,  State-licensing  requirements  for  persons 
who  perform  audits  are  as  follows: 

•  4  states  permit  anyone  to  render  accounting 
and  auditing  services  but  restrict  the  use  of  the 
titles  "Certified  Public  AccounUnt"  (CPA)  and 
Public  Accountant  (PA)  to  persons  licensed  as  such 
(Arizona.  Kansas,  North  Carolina,  and  Wyoming). 

•  36  states  have  a  "grandhthered"  class  of 
licensed  accountants — non  CPAs  who  were 
practicing  public  accounting  on  the  effective  date 
of  their  current  accountancy  laws. 

•  10  states  license  a  class  of  accountants  in 
addition  to  CPAs  variously  entitled  "accounting 
practitioner,"  "registered  public  accountant," 
"licensed  public  accountant,"  or  "public 
accountants"  (Delaware,  Georgia,  Indiana,  Iowa, 
Maine,  Montana,  Oklahoma,  Oregon,  South 
Carolina,  and  Vermont). 

•  All  SO  states  allow  unlicensed  persons  to 
provide  the  general  public  with  a  variety  of 
accounting  and  bookkeeping  services,  including  the 
preparation  of  financial  statements  without  reports, 
provided  that  such  individuals  do  not  use  certain 
titles,  perform  services  prohibited  by  law,  or 
otherwise  hold  themselves  out  as  licensed  by  the 
State. 

'Section  202(a)(6)(D)(ii),  12  U.S.C. 
17a2(a)(6)(D)(ii),  provides:  "If  a  Federal  credit 
union  that  is  not  required  to  conduct  an  audit  under 
clause  (i),  and  that  has  total  assets  of  more  than 
S10,000,000  conducts  such  an  audit  for  any 
purpose,  using  an  independent  auditor  who  is 
compensated  for  this  or  her  audit  services  with 
respect  to  that  audit,  the  audit  shall  be  performed 
consistent  with  the  accountancy  laws  of  the 
appropriate  State  or  jurisdiction,  including 
licensing  requirements."  (emphasis  added.)  "Such 
an  audit"  refers  back  to  "an  audit  under  clause  (i)" 
of  section  202(a)(6)(D].  A  clause  (i)  audit  is  a 
financial  statement  audit  performed  in  accordance 
with  GAAS.  The  clause  (ii)  requirement  to  follow 
State  accountancy  and  licensing  laws  is  triggered 


Subsection  (D)  is  silent  regarding  audits 
of  federally-chartered  credit  unions 
having  assets  of  $10  million  or  less,  and 
FISCUs  having  assets  of  less  than  $500 
million. 

The  threshold  set  by  subsection  (D)  at 
$500  million  for  requiring  a  financial 
statement  audit  puts  federally-insured 
credit  unions  in  parity  with  other 
federally-insured  depository 
institutions.  Institutions  supervised  by 
the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  the  Office  of  Comptroller 
of  the  Currency,  and  the  Federal  Reserve 
Board  are  required  to  obtain  a  financial 
statement  audit  if  they  have  assets  of 
$500  million  or  more.*  12  CFR  part  363. 
For  institutions  having  assets  of  less 
than  $500  million,  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  recently  proposed  audit  options 
identical  or  similar  to  those  proposed 
here.  FFIEC.  Policy  Statement  on 
External  Auditing  Programs  of  Banks 
and  Savings  Associations,  63  FR  7796 
(Feb.  17, 1998)  [FFIEC  Policy 
Statement). 

II.  Section-Within-Subject  Analysis  of 
Proposed  Rule 

For  ease  of  access  to  the  proposed 
rules  implementing  section  201  of 
CUMAA,  NCUA  has  consolidated  and 
restructured  its  current  audit  rule. 
Current  sections  701.12  (supervisory 
committee  audits  and  verifications]  and 
701.13  [requirements  for  an  outside 
audit]  have  been  eliminated  and  the 
surviving  provisions  of  each  have  been 
combined  in  a  proposed  new  Fart  715 
of  NCUA's  rules  and  regulations 
[supervisory  committee  audits  and 
verifications],  12  CFR  715.  Part  715 
incorporates  the  statutory  auditing 
requirements  introduced  in  CUMAA. 
The  references  within  section  741.202 
have  been  revised  to  apply  Peul  715  to 
FISCUs.  See  12  U.S.C.  1781(b)(9), 
1789(a)(ll)  (application  to  FISCUs). 
Section  741.6  [financial  and  statistical 
and  other  reports],  12  CFR  741.6, 
remains  intact  but  for  the  revision  of 
Call  Report  filing  dates  in  subsection  (a) 
and  the  introduction  of  new  subsections 
(b)  and  (c)  requiring  the  use  of  GAAP  in 
those  reports. 


only  when  a  credit  union  voluntarily  chooses  a 
financial  statement  audit. 

*  The  statute  authorizing  12  CFR  363.  originally 
established  a  S150  million  asset  floor  for  requiring 
a  financial  statement  audit.  12  U.S.C.  lB31m(j)(2). 
However,  the  banking  agencies  exercised  their 
statutory  authority  to  increase  the  asset  floor  to 
$500  million,  thereby  exempting  two-thirds  of  all 
institutions  required  under  §  1831m  to  obtain  a 
financial  sUtement  audit.  12  CFR  363.1(a);  58  FR 
31332  dune  2, 1993). 


A.  Scope  and  Definitions 

Section  715.1— Scope  of  This  Part. 
For  the  convenience  of  the  reader,  this 
section  provides  a  guide  to  what  is,  and 
is  not,  covered  in  proposed  Part  715. 
Citations  to  statutory  authority  are 
included.  This  section  makes  clear  that 
both  the  new  and  existing  auditing 
regulations  are  combined  within  the 
scope  of  this  Part.  It  directs  the  reader 
to  Part  741.6  for  regulations  revising 
certain  Call  Report  filing  dates  and 
mandating  GAAP  as  the  measurement 
requirement  for  Call  Reports. 

Section  715.2— Definitions  Used  In 
This  Part.  This  section  imports  all  of  the 
defined  terms  from  current  §  701.12(a) 
that  wall  be  used  in  this  Part.  All  but  one 
of  the  imported  definitions  are  virtually 
identical  in  form  and  substance  to  their 
predecessors.  The  exception  is  the 
definition  of  "State-licensed  person"  at 
§  715.2(k),  which  has  been  revised  to 
reflect  the  statutory  language  in  12 
U.S.C.  1782(a)(6)(D).  Two  new  terms  are 
introduced  in  this  section  which  refer  to 
new  audit  options  in  §  715.9(a)-(b) — 
"balance  sheet  audit"  as  defined  at 
§  715.2(a),  and  "review  and  evaluation 
of  internal  controls"  as  defined  at 
§  715. 2(j).  This  section  identifies 
alternative  terms  which  are  popularly 
used  in  place  of  defined  technical  terms, 
although  popular  terms  are  not  used  in 
this  Part.  See.  e.g.,  §  715.2(d)  and  (1).  In 
many  instances  within  the  substantive 
text  of  the  rules  a  defined  term  is 
expanded  to  include  a  phrase  from  the 
definition  of  that  term.  The  purpose  of 
this  is  to  reduce  the  need  for  readers  to 
cross-reference  this  section  for 
definitions  when  reading  the 
substantive  provisions  of  this  Part. 

B.  Supervisory  Committee 
Responsibilities 

Section  715.3^-General 
Responsibilities  of  the  Supervisory 
Committee.  This  section  divides  the 
Supervisory  Committee's 
responsibilities  into  three  categories. 
Subsection  (a)  sets  forth  the 
Committee's  two  basic,  overall  duties — 
to  ensure  that  required  financial 
reporting  objectives  are  met  and 
safeguards  are  in  place  to  protect 
members'  assets.  'To  carry  out  these 
basic  responsibilities,  subsection  (b)  sets 
forth  four  specific  criteria  which  the 
Committee  must  oversee — internal 
controls,  accurate  preparation  of  records 
and  reports,  administration  of  plans, 
policies  and  control  procedures,  and  the 
adequacy  of  those  plans,  policies  and 
procedures  to  protect  the  credit  union 
against  wrongdoing.  Finally,  subsection 
(c)  sets  forth  four  specific  actions  the 
Supervisory  Committee  must  take  to 
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fulfill  its  responsibilities — ensure  that 
management  properly  prepares  and  files 
reports  with  tie  NCUA  Board  (e.g.. 
Forms  5300  aiid  5310  Call  Reports  per 
12  CFR  741. 6K  obtain  a  supervisory 
committee  audit  annually,  conduct  a 
verification  of] members'  passbooks  and 
accounts,  andjensure  that  the  credit 
union  complies  with  this  Part.  This 
section  is  similar  in  substance  to  current 
§  701.12(b)  ex^pt  for  revisions  to 
conform  to  th^  supervisory  committee 
audit  options  In  §  715.9(c). 

Section  71^4 — Audit  Responsibility 
of  the  Supervisory  Committee.  This 
section  sets  forth  the  specific  audit 
responsibilities  of  the  Supervisory 
Committee  of  b  federally  insured  credit 
union.  Subsedtion  (a),  which  restates  the 
annual  audit  oequirement  in  12  U.S.C. 
1761d,  parallels  current  §  701.12(c)(1). 
Subsection  (bj  is  the  first  of  several 
places  in  this  Part  which  point  out  that, 
regardless  of  the  asset  and  charter 
criteria  in  the  immediately  following 
sections,  a  financial  statement  audit  is 
always  consiqered  to  fall  within  the 
definition  of  a  supervisory  committee 
audit,  §  715. 2nn) ,  and  if  performed 
adequately,  will  always  satisfy  a  credit 
union's  audit  responsibility.  For  those 
credit  imions  that  do  not  choose  to 
obtain  a  financial  statement  audit, 
subsection  (c){  introduces  minimum 
audit  requirei|ients  according  to  asset 
size  and  chartjer  type.  For  the 
convenience  (|f  the  reader,  these  are 
summarized  i^  a  diagram  preceding 
§  715.5,  the  fiist  of  four  sections  setting 
forth  minimuin  audit  requirements. 

C.  Minimum  Audit  Requirements 

Section  71SL5 — Audit  of  Federally- 
Insured  Credit  Unions  Having  Total 
Assets  of  $500  Million  or  Greater  This 
section  sets  fttrth  the  new  "large  credit 
union  audit  r^uirement"  imposed  by 
CUMAA.  12  ijf.S.C.  1782(a)(6)(D)(i). 
Credit  imions  having  total  assets  of  $500 
million  or  grepter,  whether  State-or 
Federally-(±aklered,  must  obtain  a 
financial  statement  audit  to  satisfy  their 
supervisory  committee  audit 
responsibility.  By  definition,  a  financial 
statement  auqit  must  be  performed  in 
accordance  with  GAAS,  and  must  be 
performed  by  a  person  who  is  licensed 
to  do  so  by  an  appropriate  State  or 
jurisdiction,  i  e.,  in  which  the  credit 
union  is  locatjed.  This  section  imposes 
the  single  most  significant  revision  to 
current  §  701jl2^-establishing  the 
financial  statement  audit  as  the 
minimum  au(^it  for  large  credit  imions. 
The  effect  of  this  section  is  to  codify  the 
level  of  audit  engagement  that  nearly  all 
of  the  affecte4  credit  unions  already 
obtain  volimtbrily. 


Section  715.6— Audit  of  Federally- 
Insured  State-Chartered  Credit  Unions 
Having  Total  Assets  of  Less  Than  $500 
Million.  This  section  addresses 
Federally-insured  State-chartered  credit 
unions  (FISCUs)  only,  which  have  total 
assets  of  less  than  $500  miUion  and  thus 
are  not  considered  to  be  "large  credit 
unions"  for  purposes  of  §  715.4. 
CUMAA  is  silent  regarding  audits  of 
credit  unions  in  this  category. 
Accordingly,  this  section  provides  that 
a  FISCU  having  assets  of  less  than  $500 
million  may  fulfill  its  supervisory 
committee  audit  responsibility  either  by 
"obtainfingj  an  aimual  supervisory 
committee  audit  as  prescribed  in  section 
715.9  or  715.4(b),  or  an  audit  as 
prescribed  by  the  State  or  jurisdiction  in 
which  the  credit  union  is  located, 
whichever  is  more  stringent."  ' 
(Emphasis  added.)  Theoretically,  this 
presents  the  FISCU  with  a  choice  among 
three  audit  options-a  financial  statement 
audit,  one  of  the  §  715.9  options,  or  a 
State-prescribed  audit.  Unless  the  credit 
union  voluntarily  chooses  to  obtain  a 
financial  statement  audit,  however,  the 
result  is  effectively  predetermined 
simply  by  whether  the  audit  prescribed 
by  State  law  or  regulation  is  "more 
stringent"  than  that  available  under 
§715.9(c).6 

Section  715.7— Audit  of  Federally- 
Chartered  Credit  Unions  Having  Total 


'The  doctrine  of  Federal  preemption  permits 
NCUA  to  establish  minimum  audit  requirements  for 
federally-insured  credit  unions,  as  §  715.9  does, 
which  preempt  co.n/}jcting  audit  requirements 
prescribed  by  State  law  or  regulation.  However,  this 
does  not  preclude  the  States  from  imposing 
additional.non-conflicting  audit  requirements  on 
FlSCXTs,  making  their  audits  "more  stringent"  that 
those  NCUA  prescribes. 

For  purposes  of  clarification  to  aid  the  reader, 
this  preamble  and  proposed  rule  expressly 
references  certain  powers  that  Federal  law  and 
NCUA  regulations  grant  to  the  States  (or  their  credit 
union  supervisors),  e.g.,  §§715.6,  741.6(b):  12 
U.S.C  1782(a)(6)(C)(iii).  The  absence  of  express 
reference  to  State  powers  elsewhere  in  this 
preamble  and  proposed  rule  does  not  diminish  or 
preclude  the  power  of  States  to  act  pursuant  to  State 
taws  that  do  not  conflict  with  Federal  law  or  NCUA 
rules.  See,  e.g.,  Colo.  Rev.  Stat.  §  11-30-106(3); 
Wash  Rev.  Code  §  31.12.569  (authorizing  Statute 
supervisory  authority  to  require  FISCUs  to  follow 
GAAP  or  other  standards). 

"NCUA  does  not  deGne  "stringent"  except  to 
suggest  that  it  might  involve  enhanced  audit  scope 
and  depth.  "Stringent"  is  not  defined  in  12  U.S.C. 
1782(a)(6)(C)(iii),  which  refers  to  an  accounting 
principle  that  is  "no  less  stringent"  than  GAAP. 

In  comparison  to  NCUA's  current  supervisory 
committee  audit  rule.  §701.12,  State-prescribed 
audits  for  credit  unions  generally  fall  into  three 
categories:  (1)  States  which  prescribe  audits 
substantially  similar  to  12  U.S.C.  1761d  and/or 
§701.12;  (2)  Stales  which  prescribe  audits  which 
differ  in  some  respects  from  12  U.S.C.  1761d  and/ 
or  §  701.12,  but  which  are  not  necessarily  "more 
stringent,"  including  four  States  which  determine 
the  type  of  audit  by  asset  size,  e.g.,  Mich.  Comp. 
Laws  §490.11(2):  and  (3)  States  in  which  a  flnancial 
statement  audit  is  prescribed  for  certain  credit 
unions. 


Assets  of  Less  Than  $500  Million  But 
More  Than  $10  Million.  This  section 
addresses  Federally-chartered  credit 
unions  only,  which  have  total  assets  of 
less  than  $500  million  but  more  than 
$10  million.  It  provides  that  a  credit 
union  which  does  not  choose  to  obtain 
a  financid  statement  audit  under 
§  715.4(b)  must  obtain  a  supervisory 
committee  audit  under  §  715.9.  Credit 
imions  in  this  category  are  allowed  to 
voluntarily  obtain  a  financial  statement 
audit.  If  a  credit  union  voluntarily 
chooses  to  obtain  a  financial  statement 
audit,  the  audit  must  be  performed 
consistent  with  the  accountancy  laws 
and  licensing  requirements  of  the  State 
in  which  the  credit  union  is  located.  See 
supra  note  3  and  accompanying  text.  By 
its  terms,  this  is  the  only  requirement 
that  12  U.S.C.  1782(a)(6)(D)(ii)  imposes 
on  credit  unions  in  this  category. 
Nothing  in  that  provision  restricts  a 
credit  union  from  using  the  alternatives 
to  a  financial  statement  audit  that  are 
available  in  §  715.9. 

Section  715.8 — Audit  of  Federally- 
Chartered  Credit  Unions  Having  Less 
Than  $10  Million.  CUMAA  is  silent 
about  audits  of  federally-chartered 
credit  imions  having  less  than  $10 
million  in  assets.  Accordingly,  this 
section  requires  credit  unions  in  this 
category  to  obtain  a  supervisory 
committee  audit  under  §  715.9. 

Section  715.9 — Supervisory 
Committee  Audit  Requirements  If  Not  A 
Financial  Statement  Audit.  This  section 
apphes  to  federally-insured  credit 
unions  that  are  not  required,  and  have 
not  chosen,  to  obtain  a  financial 
statement  audit.  Three  options  are 
provided  for  credit  unions  in  this 
category  to  fulfill  their  supervisory 
committee  audit  responsibility,  two  of 
which  are  analogous  to  options 
proposed  by  the  FFIEC  for  other 
Federally-insured  financial  institutions. 

The  first  option  is  an  "opinion  on  the 
balance  sheet"  of  the  credit  union. 
§  715.9(a).  Like  a  financial  statement 
audit,  this  engagement  must  be 
performed  in  accordance  with  GAAS  by 
a  person  who  is  licensed  by  State  law 
to  do  so.  This  engagement  consists  of  an 
examination  of  assets,  liabilities  and 
equity  and  requires  an  opinion  by  the 
auditor  on  the  fairness  of  the  balance 
sheet  only.  (In  contrast,  a  financial 
statement  audit  requires  an  opinion 
addressing  additional  financial 
statements  such  as  the  income 
statement,  statement  of  chemges  in 
equity  (including  comprehensive 
income)  and  statement  of  cash  flows.) 
This  option  is  identical  to  that  of  the 
same  name  proposed  by  the  FFIEC. 
FFIEC  Policy  Statement,  63  FR  at  7797. 
7800. 


Federal  Register /Vol.  64.  No.  3  /  Wednesday,  January  6,  1999 /Proposed  Rules 


779 


The  second  option  is  a  "review  and 
evaluation  of  internal  controls  over  Call 
Reporting."  §  715.9(b),  which  is 
available  to  all  credit  unions  but  those 
deemed  "complex"  under  12  U.S.C. 
1790d(d)(l)  for  purposes  of  prompt 
corrective  action.'  This  engagement 
consists  of  an  examination  of 
management's  written  assertions 
concerning  the  effectiveness  of  internal 
controls  over  data  reported  in  Call 
Reports  (NCUA  Form  5300)  which 
addresses  the  following  high  risk  areas: 
loans,  investments,  and  cash  and 
deposit  activity.  The  result  of  this 
engagement  is  a  report  by  the  auditor  on 
management's  assertions  on  the 
effectiveness  of  internal  controls  on  the 
data  limited  to  these  high  risk  areas. 
This  option  is  comparable  to  the  FFIEC- 
proposed  option  of  an  "attestation 
report  on  internal  control  assertions." 
63  FR  at  7797,  7800. 

The  principal  difference  between 
NCUA's  "review  and  evaluation  of 
internal  controls  over  Call  Reporting" 
and  FFIEC's  "attestation  report  on 
internal  control  assertions"  concerns 
who  is  qualified  to  perform  the 
engagement.  NCUA's  "review  and 
evaluation"  may  be  performed  by  an 
independent,  State-licensed  person  or 
other  "qualified  person"  unless  the 
credit  union  is  deemed  "complex" 
under  12  U.S.C.  1790d(d)(l)  (in  which 
case  only  an  independent,  State- 
licensed  person  may  perform  the 
engagement).  In  contrast,  FFIEC's 
"attestation  report"  option  always  must 
be  performed  by  an  independent,  State- 
licensed  person.  The  reason  for  relaxing 
the  level  of  qualification  for  persons 
performing  NCUA's  "review  and 
evaluation  of  internal  controls  over  Call 
Reporting"  is  that  its  scope  is  far 
narrower  than  that  of  FFIEC's 
"attestation  report."  The  NCUA  "review 
and  evaluation"  is  limited  to  certain 
data  reported  in  three  Call  Report 
schedules — that  which  concerns  loans, 
investments,  and  cash  and  deposit 
activity.  In  contrast,  FFIEC's  "attestation 
report"  goes  much  further — it 
encompasses  "all  or  specified  schedules 
of  the  institution's  regulatory  reports" 
concerning  loans  and  lease  financing 
receivables;  past  due  and  nonaccrual 
loans,  leases,  and  other  assets; 
allowance  for  credit  losses;  securities; 
and  in  some  cases  trading  assets  and 
liabilities  and  ofi'-balance  sheet  items. 
63  FR  7800.  Accordingly,  for  a  credit 
union  which  is  not  deemed  "complex," 


NCUA  permits  a  "review  and  evaluation 
of  internal  controls  over  Call  Reporting" 
to  be  performed  by  a  "qualified  person," 
which  includes  the  Supervisory 
Conunittee  itself,  the  credit  union's 
internal  auditor  (provided  that  person 
reports  directly  to  the  Committee),  or  by 
an  independent.  State-licensed  person.^ 

The  final  option  offered  by  NCUA  is 
the  audit  program  prescribed  in  NCUA's 
Supervisory  Committee  Guide  (Guide), 
as  revised  to  conform  to  Part  715. 
§  715.9(c).  This  engagement  is  similar  to 
a  "Directors'  Examination"  used  by 
some  Federally-insiu^d  banks.  Like  the 
"review  and  evaluation  of  internal 
controls  over  Call  Reporting,"  a  Guide 
engagement  may  be  performed  by  an 
independent.  State-licensed  person  or 
other  "qualified  person."  The  Guide 
will  be  amended  to  detail  the  minimum 
scope  and  procedures  of  the 
engagement,  and  to  clearly  distinguish  a 
Guide  engagement  from  a  financial 
statement  audit  engagement. 

Credit  unions  having  assets  of  $500 
million  or  more  now  must  obtain  a 
financial  statement  audit,  and  June  1998 
NCUA  Call  Report  data  shows  that  80% 
of  Federally-insured  credit  unions  above 
$50  million  in  assets  already  do  so  by 
choice.  NCUA  encourages  all  credit 
unions,  regardless  of  asset  size,  to  obtain 
financial  statement  audits,^  but 
recognizes  that  financial  statement 
audits  may  not  be  practical  for  all  credit 
unions.  Accordingly,  NCUA  seeks  to 
preserve  less  burdensome  audit 
alternatives  for  credit  unions  which  do 
not  obtain  financial  statement  audits. 
NCUA  believes  this  section 
accomplishes  that  objective  without 
compromising  the  Supervisory 
Committee's  ability  to  carry  out  its 
oversight  responsibiUties. 

This  section  is  a  significant  departure 
fi'om  the  supervisory  committee  audit 
standards  and  scope  set  forth  in  current 
section  701.12(c).  But  it  is  consistent 
with  the  overall  objective  of  proposed 
Part  715  to  clearly  delineate  the 


'  NCUA  is  required  to  adopt  rules  defining  a 
"complex"  credit  union  for  prompt  corrective 
action  purposes  no  later  than  August  7,  2000.  to 
become  effective  January  1.  2001.  CUMAA 
§301(d)(2)(B)  and  (e)(2). 


■  Because  there  are  no  specific  standards  to  follow 
in  a  "review  and  evaluation  of  internal  controls 
over  Call  Reporting,"  this  engagement  is  subject  to 
an  NCUA  examiner's  Tinding  that  the  auditor's 
rep>ort  is  unacceptable  on  a  subjective  basis  due  to, 
for  example,  insufficient  scope  or  depth.  In  that 
event,  the  credit  union  may  be  required  by  NCUA 
to  have  its  audit  re-done,  either  by  the  same  person 
or  by  an  independent  State-licensed  person,  or  to 
obtain  a  Hnancial  statement  audit  engagement 
§§  715.13(a)(2),  715.14. 

"Credit  unions  (through  their  voluntary  boards  of 
directors)  should  recognize  that  they  will  receive 
greater  degree  of  comfort  from  a  financial  stateiAent 
audit  performed  by  a  State-licensed  person  who 
must  follow  specific  auditing  standards,  is  subject 
to  peer  reviews  (available  for  inspection  prior  to 
hiring  a  licensed  auditor),  and  is  required  to  satisfy 
continuing  education  requirements  in  order  to 
remain  licensed. 


differences  in  scope,  and  therefore  in 
burden,  between  a  financial  statement 
audit — which  is  warranted  for  large 
credit  unions — and  the  alternatives  for  a 
supervisory  committee  audit,  which  are 
suited  to  credit  unions  of  moderate  and 
smaller  size. 

D.  Verification  of  Accounts 

Section  715.10— Requirements  for 
Verification  of  Accounts  and  Passbooks. 
As  mandated  by  12  U.S.C.  1761d,  this 
section  requires  the  Supervisory 
Committee  to  conduct  a  verification  of 
the  passbooks  and  accounts  of  the 
members  against  the  records  of  the 
credit  union  at  least  once  every  two 
years.  This  section  is  identical  to 
current  §  701.12(h)  except  that  it  has 
been  restructured  and  reworded  to 
enhance  clarity. 

E.  Other  Audit  Requirements 

Section  715.11 — Assistance  From 
Outside  Compensated  Person.  This 
section  sets  the  independence  and 
engagement  letter  requirements  that  are 
triggered  when  the  Supervisory 
Committee  engages  an  outside  person 
who  is  compensated  to  perform,  or  to 
assist  in  the  performance  of,  a 
supervisory  committee  audit  under  this 
Part.  Subsection  (a),  which  concerns  the 
auditor's  independence  from  credit 
union  officials,  is  identical  in  substance 
to  current  §  701.12(g),  but  has  been 
reworded  to  enhance  clarity  and 
eliminate  the  need  to  cross-reference  the 
"Definitions"  section  of  this  Part. 
Subsection  (b)  sets  forth  the  general 
requirement  for  an  engagement  letter 
between  the  Supervisory  Committee  and 
the  outside  auditor  memorializing  the 
terms  and  conditions  of  the  audit 
engagement.  It  is  identical  to  current 
§  701.12(d)(1),  except  that  a  sentence 
has  been  relocated  to  this  section  to 
emphasize  that  "the  engagement  must 
be  contracted  directly  widi  the 
Supervisory  Committee."  Tl\e  purpose 
of  this  addition  is  to  clarify  that  the 
engagement  must  be  with  the 
Supervisory  Committee,  not  the  credit 
union's  board  of  directors  or 
management.  However,  this  does  not 
preempt  State  laws  requiring  the  board 
of  directors  to  authorize  compensation 
for  auditing  assistance  sought  by  the 
Supervisory  Committee.  See,  e.g.,  Colo. 
Rev.  Stat.  §ll-30-109(l)(i).  Subsection 
(c)  sets  forth  the  required  contents  of  an 
engagement  letter;  it  retains  all  eight 
items  in  current  §  701.12(d)(i)-(viii) 
with  minor  revisions  to  conform  to 
§715.9. 

Subsections  (d)  and  (e)  together  retain 
an  innovation  from  current 
§  701.12(d)(2)-(3)  that  has  jffectively 
solved  the  problem  of  aftet-the-fact 
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disputes  betM  een  the  credit  union  and 
its  outside  auditor  over  which 
components  if  an  audit  were  to  be 
included  in  tie  engagement,  and  which 
were  to  be  excluded.  Thus,  subsection 
(d)  requires  tiat  the  auditor  give  notice 
in  the  engagernent  letter  when  all  items 
within  the  sc0pe  of  an  audit  will  be 
addressed  in  the  engagement,  thus 
yielding  a  coiiplete  supervisory 
committee  aiilit  under  §  715.9(b)  or  (c). 
Conversely,  subsection  (e)  requires  the 
engagement  Ijtter  to  identify  any  items 
that  will  be  excluded  from  the 
engagement,  imd  which  will  render  the 
supervisory  committee  audit  incomplete 
unless  the  Sujpervisory  Committee  itself 
addresses  thei  excluded  items. 

Section  715.12 — Audit  Report  and 
Working  Paper  Maintenance  and 
Access.  This  fection  combines  two  sets 
of  requirements — the  procedure  for 
distributing  the  audit  report  produced 
either  by  the  Supervisory  Committee  or 
by  an  outsida  person  who  performed  the 
audit,  and  thi  responsibility  for 
maintenfmce  of,  and  access  to,  the 
auditor's  "working  papers"  once  the 
engagement  is  complete.  Subsection  (a), 
which  concerns  distribution  of  the  audit 
report,  is  identical  to  current 
§  701.12(e)(li  with  a  single  exception — 
it  expressly  states  that  credit  union 
members  must  be  provided  with  a 
report  of  the  ^sults  of  an  audit  (which 
can  be  oral  of  written)  if  not  with  a  copy 
of  the  audit  report  itself.  This  revision 
conforms  to  h  U.S.C.  1761d  and 
reflects  currwit  practice.  It  is  consistent 
with  the  view  that  most  members  are 
interested  injthe  results  of  the  audit,  but 
not  in  receiving  a  report  of  the  audit. 
Subsection  (b),  which  concerns 
maintenance  and  access  to  audit 
working  papers,  is  identical  in  form  and 
substance  to  Current  §  701.12(e)(2). 

F.  Sanctions  and  Remedies 

Section  71S.13 — Sanctions  For  Failure 
To  Comply  With  This  Part.  This  section 
imposes  sanations  when  a  Supervisory 
Committee  or  its  independent 
compensated  auditor  violates  a 
provision  of  this  Part  or  of  an 
engagement  letter  prescribed  by  this 
Part.  A  Regityial  Director  is  permitted  to 
reject  an  audit  or  to  impose  the  same 
conditions  o<i  the  audit  as  §  715.4 
prescribes,  aiid  the  NCUA  Board  is 
permitted  to  ^eek  formal  administrative 
sanctions  suih  as  a  cease  and  desist 
order  or  a  civil  money  penalty.  This 
section  is  id^tical  in  form  and 
substance  tofcurrent  §  701.12(f). 

Section  71p.l  4— Statutory  Audit 
Remedies  for  Federal  Credit  Unions. 
This  section  provides  the  NCUA  Board 
with  a  pair  o  additional  remedies 
which,  if  cer  ain  conditions  are  met, 


apply  to  federally-chartered  credit 
unions  by  statute,  12  U.S.C. 
1782(a)(6)(A).  and  to  State-chartered 
credit  unions  by  regulation. 
§  701.13(a)(2).  The  remedies  are  the 
authority  to  compel  a  credit  union  in 
this  category  to  have  its  audit  performed 
by  a  State-licensed  person,  §  715.14(a), 
or  to  compel  the  credit  union  to  obtain 
a  financial  statement  audit  even  when  it 
is  not  otherwise  required  to  do  so. 
§  715.14(b).  This  section  is  identical  to 
current  §  701.13.  with  two  exceptions. 
First,  subsection  (b),  which  makes 
"serious  and  persistent  recordkeeping 
deficiencies"  a  basis  for  compelling  a 
credit  union  to  obtain  a  financial 
statement  audit,  now  includes  a 
sentence  describing  the  objective  of 
such  an  audit:  "to  reconstruct  the 
records  of  the  credit  union  sufficient  to 
allow  an  unqualified  or,  if  necessary,  a 
qualified  opinion  on  the  credit  union's 
financial  statements.  An  adverse 
opinion  should  be  the  exception  rather 
than  the  norm."  Second,  subsection  (c). 
which  defines  "serious  and  persistent 
recordkeeping  deficiencies,"  is 
restructured  to  define  "serious"  and 
"persistent"  separately. 

G.  Call  Reporting  Requirements 

Section  741.6 — Financial  and 
Statistical  and  Other  Reports.  This 
section  sets  deadlines  for  filing  Call 
Reports  with  NCUA.  The  proposed  rule 
revises  filing  dates  in  subsection  (a), 
adds  two  new  subsections  (b)  and  (c), 
and  redesignates  current  subsection  (b) 
as  a  new  subsection  (d).  In  subsection 
(a),  the  filing  dates  for  semiaimual  Call 
Reports  are  changed  from  "on  or  before 
January  31  and  on  or  before  July  31"  to 
"on  or  before  January  22  and  on  or 
before  July  22,"  respectively,  to  reflect 
current  practice.  New  subsection  (b) 
incorporates  accoimting  principles 
mandated  by  12  U.S.C.  1782(a)(6)(C)  for 
reports  or  statements  required  to  be  filed 
with  the  NCUA  Board  under  subsection 
(a).  Call  Reports  filed  by  credit  unions 
having  assets  of  $10  million  or  more 
now  must  adhere  to  measurement 
principles  consistent  with  GAAP.  12 
U.S.C.  1782(a)(6)(C)(i);  see  also  supra 
note  1.  This  includes  Call  Reports  filed 
by  corporate  credit  unions.  State  credit 
union  supervisors  may  require 
Federally-insured  State-chartered  credit 
unions  to  follow  GAAP  regardless  of 
asset  size.  12  U.S.C.  1782(a)(6)(C)(iii); 
see  supra  note  7  and  accompanying  text. 
For  the  convenience  of  affected  credit 
unions,  subsection  (c)  cross-references 
the  definition  of  GAAP  at  §  715.2(d). 
distinguishes  GAAP  from  GAAS,  and 
identifies  authoritative  sources  for  the 
pronouncements  of  GAAP. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  regulation  may  have 
on  a  substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
determined  and  certifies  that  the 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Thus,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
imposes  no  additional  information 
collection  requirements  beyond  those  in 
the  current  rule.  Therefore,  no 
Paperwork  Reduction  Act  analysis  is 
required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
amendment  wrill  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  rights  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects 

12  CFR  Parts  701  and  741 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  715 

Audits,  Credit  unions.  Reporting  and 
recordkeeping  requirements. 
Supervisory  committee. 

By  the  National  Credit  Union 
Administration  Board  on  December  17. 1998. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  it  is  proposed  that  12 
CFR.  parts  701.  715  and  741  be 
amended  as  set  forth  below: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5).  1755, 1756. 
1757, 1759, 1761a.  1761b.  1766. 1767. 1782, 
1784, 1787, 1789  and  1798.  Section  701.6  is 
also  authorized  by  31  U.S.C.  3717.  Section 
701.31  is  also  authorized  by  15  U.S.C.  1601 
et  seq.;  42  U.S.C  1981  and  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C.  4311-4312. 
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§§701.12  and  701.13    [Removed] 

2.  Sections  701.12  and  701.13  are 
removed. 

3.  Part  715  is  added  to  read  as  follows: 

PAFTT  715— SUPERVISORY 
COMMITTEE  AUDITS  AND 
VERIFICATIONS 

Sec. 

715.1  Scope  of  this  part. 

715.2  Definitions  used  in  this  part. 

715.3  General  responsibilities  of  the 
Supervisory  Committee. 

715.4  Audit  responsibility  of  the 
Supervisory  Committee. 

715.5  Audit  of  Federally-insured  credit 
unions  having  total  assets  of  S500 
million  or  greater. 

715.6  Audit  of  Federally-insured  State- 
chartered  credit  unions  having  total 
assets  of  less  than  $500  million. 

715.7  Audit  of  Federally-chartered  credit 
unions  having  total  assets  of  less  than 
$500  million  but  more  than  $10  million. 

715.8  Audit  of  Federally-chartered  credit 
unions  having  total  assets  of  $10  million. 

715.9  Other  Supervisory  Committee  audit 
requirements  if  not  financial  statement 
audit. 

715.10  Requirements  for  verification  of 
accounts  and  passbooks. 

715.11  Assistance  from  outside, 
compensated  person. 

715.12  Audit  report  and  working  paper 
maintenance  and  access. 

715.13  Sanctions  for  failure  to  comply  with 
this  part. 

715.14  Statutory  audit  remedies  for  Federal 
credit  unions. 

Authority:  12  U.S.C.  1761d,  1782(a)(6). 

§  71 5. 1    Scope  of  this  part 

This  part  implements  section 
202(a)(6)(D)  of  the  Federal  Credit  Union 
Act,  12  U.S.C.  1782(a)(6)(D),  as  added 
by  section  201(a)  of  the  Credit  Union 
Membership  Access  Act,  Pub.  L.  No. 
105-219,  112  Stat.  918  (1998).  This  part 
prescribes  the  responsibilities  of  the 
Supervisory  Committee  to  obtain  an 
annual  audit  of  the  credit  union 
according  to  its  charter  type  and  asset 
size,  and  to  conduct  a  verification  of 
members'  accounts.  Revised  filing  dates 
and  required  accounting  principles  for 
Call  Reports  (NCUA  Forms  5300  and 
5310)  can  be  found  in  §  741.6  of  this 
chapter. 

§  71 5.2    Definitions  used  in  this  part 

As  used  in  this  part: 

(a)  Balance  sheet  audit  refers  to  the 
examination  of  a  credit  union's  assets, 
liabilities,  and  equity  under  generally 
accepted  auditing  standards  (GAAS)  by 
an  independent  public  accountant  for 
the  purpose  of  opining  on  the  fairness 
of  the  presentation  on  the  balance  sheet. 
The  opinion  imder  this  type  of 
engagement  would  not  address  the 
fairness  of  the  presentation  of  the  credit 


imion's  income  statement,  statement  of 
changes  in  equity  (including 
comprehensive  income),  or  statement  of 
cash  flows. 

(b)  Compensated  person  refers  to  any 
accounting/auditing  professional, 
excluding  a  credit  imion  employee,  who 
is  compensated  for  performing  more 
than  one  supervisory  committee  audit 
and/or  verification  of  members' 
accounts  per  calendar  year. 

(c)  Financial  statements  refers  to  a 
presentation  of  financial  data,  including 
accompanying  notes,  derived  from 
accounting  records  of  the  credit  union, 
and  intended  to  disclose  a  credit 
union's  economic  resources  or 
obligations  at  a  point  in  time,  or  the 
changes  therein  for  a  period  of  time,  in 
conformity  with  GAAP,  as  defined 
herein,  or  regulatory  accounting 
procedures.  Each  of  the  following  is 
considered  to  be  a  financial  statement: 

a  balance  sheet  or  statement  of  financial 
condition;  statement  of  income  or 
statement  of  operations;  statement  of 
undivided  earnings;  statement  of  cash 
flows;  statement  of  changes  in  members' 
equity;  statement  of  assets  and  liabilities 
that  does  not  include  members'  equity 
accounts;  statement  of  revenue  and 
expenses;  and  statement  of  cash  receipts 
{uid  disbursements. 

(d)  Financial  statement  audit 
(popularly  known  as  an  "opinion 
audit")  refers  to  an  audit  of  the  financial 
statements  of  a  credit  union  performed 
in  accordance  with  GAAS  by  an 
independent  auditor  who  is  licensed  by 
the  appropriate  State  or  jurisdiction. 
The  objective  of  a  financial  statement 
audit  is  to  express  an  opinion  as  to 
whether  those  financial  statements  of 
the  credit  union  present  fairly,  in  all 
material  respects,  the  financial  position 
and  the  results  of  its  operations  and  its 
cash  flows  in  conformity  writh  GAAP,  as 
defined  herein,  or  regulatory  accounting 
practices. 

(e)  GAAP  is  an  acronym  for  "generally 
accepted  accoimting  principles."  which 
refers  to  the  conventions,  rules,  and 
procedures  which  define  accepted 
accounting  practice.  GAAP  includes 
both  broad  general  guidelines  and 
detailed  practices  and  procedures, 
provides  a  standard  by  which  to 
measure  financial  statement 
presentations,  and  encompasses  not 
only  accounting  principles  and 
practices  but  also  the  methods  of 
applying  them. 

(0  GAAS  is  an  acronym  for  "generally 
accepted  auditing  standards"  which 
refers  to  the  standards  approved  and 
adopted  by  the  American  Institute  of 
Certified  Public  Accountants  which 
apply  when  an  "independent,  licensed 
certified  public  accountant"  audits 


financial  statements.  Auditing  standards 
differ  from  auditing  procedures  in  that 
"procedures"  address  acts  to  be 
performed,  whereas  "standards" 
measure  the  quality  of  the  performance 
of  those  acts  and  the  objectives  to  be 
achieved  by  use  of  the  procedures 
undertaken.  In  addition,  auditing 
standards  address  the  auditor's 
professional  qualifications  as  well  as  the 
judgment  exercised  in  performing  the 
audit  and  in  preparing  the  report  of  the 
audit. 

(g)  Independent  means  the 
impartiality  necessary  for  the 
dependability  of  the  compensated 
auditor's  findings.  Independence 
requires  the  exercise  of  fairness  toward 
credit  union  officials,  members, 
creditors  and  others  who  may  rely  upon 
the  report  of  a  supervisory  committee 
audit  report. 

(h)  Internal  controls  refers  to  the 
process,  established  by  the  credit 
union's  board  of  directors,  officers  and 
employees,  designed  to  provide 
reasonable  assurance  of  reliable 
financial  reporting  and  safeguarding  of 
assets  against  unauthorized  acquisition, 
use,  or  disposition.  A  credit  union's 
internal  control  structure  consists  of  five 
components:  control  environment;  risk 
assessment;  control  activities; 
information  and  communication;  and 
monitoring.  ReUable  financial  reporting 
refers  to  preparation  of  Call  Reports 
(NCUA  Forms  5300  and  5310)  that  meet 
management's  financial  reporting 
objectives.  Internal  control  over 
safeguarding  of  assets  against 
unauthorized  acquisition,  use,  or 
disposition  refers  to  prevention  or 
timely  detection  of  transactions 
involving  such  unauthorized  access, 
use,  or  disposition  of  assets  which  could 
result  in  a  loss  that  is  material  to  the 
financial  statements. 

(i)  Reportable  conditions  refers  to  a 
matter  coming  to  the  attention  of  the 
independent,  compensated  auditor 
which,  in  his  or  her  judgment, 
represents  a  significant  deficiency  in  the 
design  or  operation  of  the  internal 
control  structure  of  the  credit  union, 
which  could  adversely  affect  its  ability 
to  record,  process,  summarize,  and 
report  financial  data  consistent  with  the 
representations  of  management  in  the 
financial  statements. 

(j)  Review  and  evaluation  of  internal 
controls  over  Call  Reporting  refers  to  an 
engagement  imder  which  management 
reviews  its  internal  controls  over  Call 
Reporting  with  a  concentration  in  the 
following  high  risk  areas:  loans, 
investments  and  cash  and  deposit 
activity,  and  documents  i<s  review. 
Management  would  then  provide  a 
written  assertion  stating  whether  it 
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believes  its  initemal  controls  are 
effective.  Thei  credit  union's  auditor 
would  examine  management's  assertion 
and  provide  an  appropriate  report 
assessing  tha^  assertion. 

(k)  State-li<^nsed  person  refers  to  a 
person  who  i^  licensed  by  the  State  or 
jurisdiction  Where  the  credit  union  is 
located  to  peitform  accounting  or 
auditing  serves  for  that  credit  union. 

(1)  Supervisory  committee  refers  to  a 
supervisory  committee  as  defined  in 
Section  lll(b|)  of  the  Federal  Credit 
Union  Act.  U  U.S.C.  1786(r).  For  some 
federally-insured  state  chartered  credit 
unions,  the  "^udit  committee" 
designated  hi  state  statute  or  regulation 
is  the  equivalent  of  a  supervisory 
committee. 

(m)  Supervisory  committee  audit 
refers  to  an  examination  under  either 
§  715.4(b)  or  ^  715.9  of  this  part  An 
£nancial  statement  audit,  as  defined 
herein,  fulfills  the  requirements  of  a 
"supervisory  committee  audit." 

(n)  Working  papers  refers  to  the 
principal  record,  in  any  form,  of  the 
work  perfomied  by  the  auditor  and/or 
supervisory  dommittee  to  support  its 
findings  and/or  conclusions  concerning 
significant  m^itters.  Examples  include 
the  written  r0cord  of  procedures 
applied.  test$  performed,  information 
obtained,  and  pertinent  conclusions 
reached  in  the  engagement,  proprietary 
audit  prograitis.  analyses,  memoranda, 
letters  of  confirmation  and 
representation,  abstracts  of  credit  union 
docimients,  reviewer's  notes,  if  retained, 
and  schedules  or  commentaries 
prepared  or  qbtciined  by  the 
independent!  compensated  auditor. 


Type  of  cha  rter 


§  71 5.3    General  responsibilities  of  the 
supervisory  committee. 

(a)  Basic.  The  supervisory  committee 
is  responsible  for  ensuring  that  the 
board  of  directors  and  management  of 
the  credit  union  meet  required  financial 
reporting  objectives  and  establish 
practices  and  procedures  sufficient  to 
safeguard  members'  assets. 

(b)  Specific.  To  carry  out  the 
responsibilities  set  forth  in  paragraph  (a) 
of  this  section,  the  sup>ervisory 
committee  must  determine  whether: 

(1)  Internal  controls  are  established 
and  effectively  maintained  to  achieve 
the  credit  imion's  financial  reporting 
objectives  which  must  be  sufficient  to 
satisfy  the  requirements  of  the 
supervisory  committee  audit, 
verification  of  members'  accounts  and 
its  additional  responsibilities; 

(2)  The  credit  union's  accoimting 
records  and  financial  reports  are 
promptly  prepared  and  accurately 
reflect  operations  and  results; 

(3)  The  relevant  plans,  policies,  and 
control  procedures  established  by  the 
board  of  directors  are  properly 
administered;  and 

(4)  Policies  and  control  procedures 
are  sufficient  to  safeguard  against  error, 
conflict  of  interest,  self-dealing  and 
fraud. 

(c)  Mandates.  In  carrying  out  the 
responsibilities  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section,  the 
supervisory  committee  must: 

ll)  Adhere  to  the  measurement  and 
filing  requirements  for  reports  filed  with 
the  NCUA  Board  under  §  741.6; 

(2)  Ensure  that  the  credit  union 
fulfills  its  responsibility  to  obtain  a 
supervisory  committee  audit,  as 
prescribed  in  §  715.4  of  this  part; 

(3)  Ensure  that  the  credit  union 
verifies  members'  passbooks  and 


accounts  against  the  records  of  the 
credit  imion,  as  prescribed  in  §  715.10 
of  this  part; 

(4)  Act  to  avoid  sanctions  for  failure 
to  comply  with  the  requirements  of  this 
part,  as  prescribed  in  §§  715.13  and 
715.14  of  this  part. 

§715.4    Audit  responsibility  of  ttte 
supervisory  committee. 

(a)  Annual  audit  requirement.  A 
federally-insured  credit  union  is 
required  to  obtain  an  annual 
supervisory  committee  audit  which 
occurs  at  least  once  every  calendar  year 
(period  of  performance)  and  must  cover 
the  period  elapsed  since  the  last  audit 
period  (period  effectively  covered). 

(b)  Financial  statement  audit  option. 
Any  federally-insured  credit  imion, 
whether  federally-  or  State-chartered 
and  regardless  of  asset  size,  may  choose 
to  fulfill  its  supervisory  committee  audit 
responsibility  by  obtaining  an  annual 
audit  of  its  financial  statements 
performed  in  accordance  with  GAAS  by 
an  independent  person  who  is  licensed 
to  do  so  by  the  State  or  jurisdiction  in 
which  the  credit  union  is  located.  (A 
"financial  statement  audit"  is  distinct 
from  a  "supervisory  committee  audit," 
although  a  financial  statement  audit  is 
included  among  the  options  for 
fulfilling  the  supervisory  committee 
audit  requirement.  Compare  §  715.2(c) 
and  (j).) 

(c)  Other  audit  options.  A  federally- 
insured  credit  union  which  does  not 
choose  to  obtain  a  financial  statement 
audit  as  permitted  by  subsection  (b) 
must  fulfill  its  supervisory  audit 
responsibility  under  either  of  §§  715.6, 
715.7  or  715.8  of  this  part,  as  required. 
See  Table  1. 


Table  i  .—Minimum  Audit  Requirements  by  Charter  Type  and  Asset  Size 


1- 

Federal  or  State 

State 

Federal 

Federal 


Asset  size 


$500  Million  or  more  .... 
Less  than  $500  Million 


Less  than  $500  Million  but  greater  than 

$10  Million. 
$10  Million  or  less  


Minimum  audit  required  to  fulfiH  supervisory  committee  audit 
responsibility  ^ 


Financial  statement  audit  per  GAAS  by  independent  State-li- 
censed person. 

Supervisory  committee  audit  per  §715.9  or  State-prescribed 
audit,  whichever  is  more  stringent 

Supervisory  committee  audit  per  §715.9 


Supervisory  committee  audit  per  §715.9 


Part  715 
section 


715.5 
715.6 
715.7 
715.8 


'The 


Supervisory 


Committee  audit  responsibility  under  part  715  can  always  be  fulfilled  by  obtaining  a  financial  statement  audit.  §71 5.4(b). 


§  71 5.5    Audn  of  federally-insured  credit 
unions  having  total  assets  of  $500  million 
or  greater. 

To  fulfill  its  supervisory  committee 
audit  responsibility,  a  federally-insured 
credit  union,  whether  federally-  or 
State-charteipd,  having  total  assets  of 
S500  millioni  or  greater  must  obtain  an 


annual  audit  of  its  financial  statements 
performed  in  accordance  with  GAAS  by 
an  independent  person  who  is  licensed 
to  do  so  by  the  State  or  jurisdiction  in 
which  the  credit  union  is  located. 


§  71 5.6    Audit  of  federally-Insured  State- 
chartered  credit  unions  having  total  assets 
of  less  than  $500  million. 

To  fulfill  its  supervisory  committee 
audit  responsibility,  a  federally-insured 
State-chartered  credit  union  having  total 
assets  of  less  than  $500  million  must 
obtain  an  annual  supervisory  committee 
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audit  as  prescribed  under  either  §  715.9 
or  §  715.4(b).  or  an  audit  as  prescribed 
by  the  State  or  jurisdiction  in  which  the 
credit  union  is  located,  whichever  is 
more  stringent. 

§  715.7    Audit  of  federally-chartered  credit 
unions  having  total  assets  of  less  than  $500 
million  but  more  than  $10  million. 

To  fulfill  its  supervisory  committee 
audit  responsibihty.  a  federally- 
chartered  credit  union  having  total 
assets  of  less  than  $500  milUon  but 
more  than  $10  million  which  does  not 
choose  to  obtain  an  audit  imder 
§  715.4(b).  must  obtain  an  annual 
supervisory  committee  audit  as 
prescribed  in  §  715.9. 

§715.8  Audit  of  federally-chartered  credit 
unions  having  total  assets  of  $10  million  or 
less. 

To  fulfill  its  supervisory  committee 
audit  responsibihty.  a  federally- 
chartered  credit  union  having  total 
assets  of  $10  million  or  less  must  obtain 
an  annual  supervisory  committee  audit 
as  prescribed  in  §  715.9. 

§  71 5.9    Other  Supervisory  Committee 
audit  requirements  If  not  a  financial 
statement  audit 

A  credit  imion  which  is  not  required 
to  obtain  a  financial  statement  audit 
may  fulfill  its  supervisory  committee 
responsibility  by  having  its  Supervisory 
Committee  or  other  qualified  person 
perform  any  one  of  the  following 
engagements: 

(a)  Balance  sheet  audit.  A  balance 
sheet  audit,  as  defined  by  §  715.2(a), 
performed  by  a  person  who  is  licensed 
to  do  so  by  the  State  or  jurisdiction  in 
which  the  credit  union  is  located;  or 

(b)  Review  and  evaluation  of  internal 
controls  over  call  reporting.  A  "review 
and  evaluation  of  internal  controls  over 
Call  Reporting"  (NCUA  Form  5300).  as 
defined  in  §  715. 2(j)  (except  that  this 
engagement  may  be  performed  only  by 
an  independent.  State-licensed  person  if 
the  credit  union  is  deemed  "complex" 
pursuant  to  12  U.S.C.  1790d(d){l));  or 

(c)  Audit  per  supervisory  committee 
Guide.  An  audit  performed  in 
accordance  with  the  procedures 
prescribed  in  NCUA's  Supervisory 
Committee  Guide  pubUshed  after  final 
adoption  of  this  part. 

f  71 5.1 0    Requirements  for  vertfication  of 
accounts  and  passtMoks. 

(a)  Verification  obligation.  The 
supervisory  committee  shall,  at  least 
once  every  two  years,  cause  the 
passbooks  (including  any  book, 
statements  of  account,  or  other  record 
approved  by  the  NCUA  Board)  and 
accoimts  of  the  members  to  be  verified 


against  the  records  of  the  treasurer  of 
the  credit  union. 

(b)  Methods.  Any  of  the  following 
methods  may  be  used  to  verify 
members'  passbooks  and  accounts,  as 
appropriate: 

(1)  Controlled  verification.  A 
controlled  verification  of  100  percent  of 
members'  share  and  loan  accounts; 

(2)  Statistical  method.  A  sampling 
method  which  provides  for: 

(i)  Random  selection; 

(ii)  A  sample  which  is  representative 
of  the  population  from  which  it  was 
selected; 

(iii)  An  equal  chance  of  selecting  each 
dollar  in  the  population; 

(iv)  Sufficient  accounts  in  both 
number  and  scope  to  provide  assurance 
that  the  General  Ledger  accounts  are 
fairly  stated  to  meet  management's 
financial  reporting  objectives;  and 

(v)  Additional  procedures  to  be 
performed  if  the  auditor  concludes  that 
evidence  provided  by  confirmations 
alone  is  not  sufficient. 

(3)  Non-statistical  method.  When  the 
verification  is  performed  by  an 
independent  auditor  licensed  by  the 
State  or  jurisdiction  in  which  the  credit 
imion  is  located,  the  auditor  may  choose 
among  the  sampling  methods  set  forth 
in  paragraphs  (b)(1)  and  (2)  of  this 
section  and  non-statistical  sampling 
methods  consistent  with  GAAS  if  such 
methodsprovide  for: 

(i)  Sufficient  accounts  in  both  number 
and  scope  to  provide  assurance  that  the 
General  Ledger  accounts  are  fairly  stated 
in  relation  to  the  financial  statements 
taken  as  a  whole; 

(ii)  Additional  procedures  to  be 
performed  if  the  auditor  concludes  that 
evidence  provided  by  confirmations 
alone  is  not  sufficient;  and 

(iii)  Documentation  of  the  sampUng 
procedures  used  and  of  their 
consistency  wdth  GAAS  (to  be  provided 
to  the  NCUA  Board  upon  request). 

(c)  Retention  of  records.  Tne 
supervisory  committee  must  retain  the 
records  of  each  verification  of  members' 
passbooks  and  accounts  until  it 
completes  the  next  verification  of 
members'  passbooks  and  accounts. 

§715.11    Assistance  from  outside, 
compensated  person. 

(a)  Unrelated  to  officials.  A 
compensated  auditor  who  performs  a 
supervisory  committee  audit  on  behalf 
of  a  credit  union  shall  not  be  related  by 
blood  or  marriage  to  any  employee,  or 
member  of  either  the  board  of  directors, 
the  supervisory  committee  or  the  credit 
committee,  or  loan  officer  of  that  credit 
union,  or  to  the  spouse,  child,  parent, 
grandchild,  grandparent,  brother  or 
sister  of  such  employee,  member  or 
officer. 


(b)  Engagement  letter.  The 
engagement  of  a  compensated  auditor  to 
perform  all  or  a  portion  of  the  scope  of 

a  financial  statement  audit  or 
supervisory  committee  audit  shall  be 
evidenced  by  an  engagement  letter.  In 
all  cases,  the  engagement  must  be 
contracted  directly  with  the  supervisory 
committee.  The  engagement  letter  must 
be  signed  by  the  compensated  auditor 
and  acknowledged  therein  by  the 
Supervisory  Committee  prior  to 
commencement  of  the  engagement. 

(c)  Contents  of  letter.  The  engagement 
letter  shall: 

(1)  Specify  the  terms,  conditions,  and 
objectives  of  the  engagement; 

(2)  Identify  the  basis  of  accounting  to 
be  used; 

(3)  If  not  a  financial  statement  audit 
or  balance  sheet  audit,  include  an 
appendix  setting  forth  the  procedures  to 
be  performed; 

(4)  Specify  the  rate  of,  or  total, 
compensation  to  be  paid  for  the  audit; 

(5)  Provide  that  the  auditor  shall, 
upon  completion  of  the  engagement, 
deliver  to  the  Supervisory  Committee  a 
written  report  of  the  audit  and  notice  in 
writing,  either  within  the  report  or 
communicated  separately,  of  any 
internal  control  reportable  conditions 
and/or  irregularities  or  illegal  acts,  if 
any,  which  come  to  the  auditor's 
attention  during  the  normal  coiu^e  of 
the  audit  (i.e.,  no  notice  required  if  none 
noted); 

(6)  Specify  a  target  date  of  delivery  of 
the  written  reports; 

(7)  Certify  that  NCUA  staff  and/or  the 
State  credit  union  supervisor,  or 
designated  representatives  of  each,  will 
be  provided  unconditional  access  to  the 
complete  set  of  original  working  papers, 
either  at  the  offices  of  the  credit  union 
or  at  a  mutually  agreed  upon  location, 
for  purposes  of  inspection;  and 

(8)  Acknowledge  that  working  papers 
shall  be  retained  for  a  minimum  of  three 
years  from  the  date  of  the  written  audit 
report. 

(d)  Complete  scope.  If  the  engagement 
is  to  perform  a  supervisory  committee 
audit  that  will  address  all  of  the 
requirements  of  §  715.9(b)  or  (c),  the 
engagement  letter  shall  certify  that  the 
audit  addresses  the  complete  scope  of  a 
supervisory  committee  audit. 

(e)  Exclusions  from  scope.  If  the 
engagement  is  to  perform  a  supervisory 
committee  audit  which  will  exclude  any 
item  required  by  §  715.9(b)  or  (c),  the 
engagement  letter  shall: 

(1)  Identify  the  excluded  items; 

(2)  State  that,  because  of  the 
exclusion(s).  the  resulting  audit  will 
not.  by  itself,  fulfill  the  scope  of  a 
supervisory  committee  audit;  and 
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(3)  Caution  hat  the  supervisory 
committee  will  remain  responsible  for 
fulfilling  the  iope  of  a  supervisory 
committee  au<Jit  with  respect  to  the 
excluded  itenis. 

§715.12    Audll  report  and  working  paper 
nwintananc*  artd  access. 

(a)  Audit  report.  Upon  completion 
and/ or  receipt  of  the  written  report  of  a 
financial  statement  audit  or  a 
supervisory  committee  audit,  the 
Supervisory  Committee  must  verify  that 
the  audit  was  performed  and  repMjrted  in 
accordance  wfth  the  terms  of  the 
engagement  letter  prescribed  herein. 
The  Supervisory  Committee  must 
submit  the  report(s)  to  the  board  of 
directors,  and|submit  a  report  of  the 
results  of  the  ludit  to  the  members  of 
the  credit  union  at  the  next  annual 
meeting  of  the  credit  union.  The 
Supervisory  Qommittee  shall,  upon 
request,  provide  to  the  National  Credit 
Union  Administration  a  copy  of  each  of 
the  audit  repqrts  it  receives  or  produces. 

(b)  Workin^papers.  The  supervisory 
committee  shall  be  responsible  for 
preparing  and  maintaining,  or  making 
available,  a  complete  set  of  original 
working  papers  supporting  each 
supervisory  committee  audit.  The 
supervisory  committee  shall,  upon 
request,  provide  NCUA  staff 
imconditiona)  access  to  such  working 
papers,  either  at  the  offices  of  the  credit 
union  or  at  a  ^utually  agreeable 
location,  for  diirposes  of  inspecting  such 
working  papers. 

§  715.13    Safuations  for  failure  to  comply 
with  this  pan 

(a)  Sanctions.  Failure  of  a  supervisory 
committee  and/or  its  independent 
compensated  auditor  or  other  person  to 
comply  with  the  requirements  of  this 
section,  or  th^  terms  of  an  engagement 
letter  required  by  this  section,  is 
grounds  for:   ' 

(1)  The  regijonal  director  to  reject  the 
supervisory  committee  audit; 

(2)  The  regipnal  director  to  impose  the 
remedies  available  in  §  715.14  of  this 

[15.14,  provided  any  of  the 
nfied  therein  is  present; 


part.  12  CFR 
conditions  s 
and 

(3)  The  N 
administrati 


A  Board  to  seek  formal 
sanctions  against  the 
supervisory  committee  and/or  its 
independent,  compensated  auditor 
pursuant  to  section  206(r)  of  the  Federal 
Credit  Union  |Act.  12  U.S.C.  1786(r). 
(b)  State  charters.  In  the  case  of  a 
federally-insxired  State-chartered  credit 
union.  NCUAJ  shall  provide  the  state 
regulator  an  dpportunity  to  timely 
impose  a  remedy  satisfactory  to  NCUA 
before  seeking  to  impose  a  sanction 


permitted  under  paragraph  (a)  of  this 
section. 

§  71 5.1 4    Statutory  audit  remedies  for 
Federal  credit  unions. 

(a)  Independent  auditor  required.  The 
NCUA  Board  may  compel  a  federal 
credit  union  to  obtain  a  supervisory 
committee  audit  which  meets  the 
minimum  requirements  of  §  715.4(c). 
and  which  is  performed  by  an 
independent  person  who  is  licensed  by 
the  State  or  jurisdiction  in  which  the 
credit  union  is  located,  for  any  fiscal 
year  in  which  any  of  the  following  three 
conditions  is  present: 

(1)  The  supervisory  committee  has  not 
obtained  an  annual  financial  statement 
audit  or  performed  a  supervisory 
committee  audit;  or 

(2)  The  supervisory  committee  has 
obtained  a  financial  statement  audit  or 
performed  a  supervisory  committee 
audit  which  does  not  meet  the 
requirements  of  psirt  715  including 
those  of  §715.10. 

(3)  The  credit  union  has  experienced 
serious  and  persistent  recordkeeping 
deficiencies  as  defined  in  paragraph  (c) 
of  this  section. 

(b)  Financial  statement  audit 
required.  The  NCUA  Board  may  compel 
a  federal  credit  union  to  obtain  a 
financial  statement  audit  performed  in 
accordance  with  GAAS  by  an 
independent  person  who  is  licensed  by 
the  State  or  jurisdiction  in  which  the 
credit  union  is  located  (even  if  such 
audit  is  not  required  by  section  715.5). 
for  any  fiscal  year  in  which  the  credit 
union  has  experienced  serious  and 
persistent  recordkeeping  deficiencies  as 
defined  in  paragraph  (c)  of  this  section. 
The  objective  of  a  financial  statement 
audit  performed  imder  this  subsection  is 
to  reconstruct  the  records  of  the  credit 
union  sufiicient  to  allow  an  unqualified 
or,  if  necessary,  a  qualified  opinion  on 
the  credit  union's  financial  statements. 
An  adverse  opinion  should  be  the 
exception  rather  than  the  norm. 

(c)  "Serious  and  persistent 
recordkeeping  deficiencies."  A 
recordkeeping  deficiency  is  "serious"  if 
the  NCUA  Board  reasonably  believes 
that  the  board  of  directors  and 
management  of  the  credit  union  have 
not  timely  met  financial  reporting 
objectives  and  established  practices  and 
procedures  sufficient  to  safeguard 
members'  assets.  A  serious 
recordkeeping  deficiency  is  "persistent" 
when  it  continues  beyond  a  usual, 
expected  or  reasonable  period  of  time. 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

4.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1757, 1766,  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

5.  Section  741.6  is  amended  to  change 
the  phrase  in  paragraph  (a)  from  "before 
January  31  and  on  or  before  July  31"  to 
"before  January  22  and  on  or  before  July 
22";  and  to  redesignate  paragraph  (b)  as 
paragraph  (d)  and  to  add  paragraphs  (b) 
and  (c)  to  read  as  follows: 

9  741 .6    Financial  and  statistical  and  other 
reports. 


(b)  Consistency  with  GAAP.  The 
financial  statements  and  reports 
required  to  be  filed  quarterly  or 
semiannually  under  paragraph  (a)  of 
this  section  must  reflect  measurement 
principles  consistent  with  GAAP  if  the 
credit  union  has  total  assets  of  $10 
Million  or  greater,  but  may  reflect 
measurement  principles  which  differ 
from  GAAP  if  the  credit  union  has  total 
assets  of  less  than  $10  Million  (except 
that  a  Federally-insured  State-chartered 
credit  union  may  be  required  by  its  state 
credit  union  supervisor  to  follow  GAAP 
regardless  of  asset  size). 

(c)  GAAP  sources.  GAAP  means 
generally  accepted  accounting 
principles,  as  defined  in  §  715.2(e)  of 
this  chapter.  GAAP  is  distinct  from 
GAAS,  which  means  generally  accepted 
auditing  standards,  as  defined  in 

§  715.2(f)  of  this  chapter.  Authoritative 
sources  of  GAAP  include,  but  are  not 
limited  to.  pronouncements  of  the 
Financial  Accounting  Standards  Board 
(FASB)  and  its  predecessor 
organizations,  the  Accoimting  Standards 
Executive  Committee  (AcSEC)  of  the 
American  histitute  of  Certified  Public 
Accountants  (AICPA),  the  FASB's 
Emerging  Issues  Task  Force  (EITF).  and 
the  applicable  AICPA  Audit  and 
Accounting  Guide. 


§741.202    [Amended] 

6.  Section  741.202  is  amended  to 
change:  the  references  in  paragraph  (a) 
bom  "§§  701.12  and  701.13"  to 
"§  715.2  through  §  715.6  and  §  715.9 
through  §  715.14";  to  add  at  the  ending 
of  paragraph  (a)  after  "of  this  chapter" 
the  phrase  "or  applicable  state  law.  if 
more  stringent.";  and  to  change 
references  in  paragraph  (b)  from 
"§§  701.12(e)  and  701.13"  to  "§§  715.10. 
715.13.  and  715.14". 

(PR  Doc.  99-150  Filed  1-5-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

Pocket  No.  98-NM-27-AD] 

RIN  212&^A64 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  Model  BAG  1-11  200  and 
400  series  airplanes,  that  currently 
requires  repetitive  visual  inspections  to 
detect  cracks  in  the  flight  deck  canopy 
area,  and  repair,  if  necessary;  and 
repetitive  detailed  visual  and  eddy 
current  inspections  to  detect  cracks  of 
the  top  sill  members  at  station  82.5,  and 
replacement  of  cracked  parts  with  new 
parts,  or  repair  of  the  top  sill  members. 
This  action  would  continue  to  require 
detailed  visual  and  eddy  current 
inspections  to  detect  cracks  of  the  top 
sill  members  at  station  82.5.  This  action 
also  would  add  a  requirement  for  a  one- 
time inspection  to  determine  the  type  of 
fasteners  installed  in  certain  holes  of  the 
joint  strap  installation,  and  replacement 
of  rivets  with  bolts,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  cracking 
in  the  flight  deck  canopy  area,  which 
could  result  in  reduced  structural 
integrity  of  the  flight  deck  frame  and 
adjacent  fuselage  structure. 

DATES:  Comments  must  be  received  by 
February  5, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
27-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Service  Support, 
Airbus  Limited,  P.O.  Box  71,  Bristol 
BS99  7AR,  England.  This  information 
may  be  examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-27-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  12, 1996,  the  FAA  issued 
AD  96-06-07,  amendment  3^9544  (61 
FR  11534,  March  21, 1996),  applicable 
to  all  British  Aerospace  Model  BAC 
1-11  200  and  400  series  airplanes,  to 
require  repetitive  visual  inspections  to 
detect  cracks  in  the  flight  deck  canopy 
area,  and  repair,  if  necessary.  That  AD 
also  requires  repetitive  detailed  visual 
and  eddy  current  inspections  to  detect 
cracks  of  the  top  sill  members  at  station 
82.5,  and  replacement  of  cracked  parts 


with  new  parts,  or  repair  of  the  top  sill 
members.  That  action  was  prompted  by 
reports  of  cracking  found  in  the 
structural  members  in  the  flight  deck 
canopy  area  of  the  affected  airplanes. 
The  requirements  of  that  AD  are 
intended  to  ensure  that  cracking  in  the 
flight  deck  canopy  area  is  detected  and 
corrected  in  a  timely  manner;  such 
cracking  could  result  in  reduced 
structural  integrity  of  the  cockpit  frame 
and  the  adjacent  fuselage  structure. 

Explanation  of  New  Service 
Information 

Since  the  issuance  of  AD  96-06-07, 
British  Aerospace  has  issued  Alert 
Service  Bulletin  53-A-FM5994,  Issue  4, 
dated  August  23, 1996,  and  Issue  5, 
dated  April  18.  1997.  Issue  4  of  the  alert 
service  bulletin  continues  to  describe 
procedures  for  a  detailed  visual 
inspection  to  detect  cracks  of  the  top  sill 
joint  strap  at  station  82.5,  of  the  frame 
at  station  113.  and  of  the  frame  at 
station  160.5  (left-hand  side  only) 
between  stringers  13  and  15;  an  eddy 
current  inspection  to  detect  cracks  of 
the  top  sill  members  at  station  82.5; 
replacement  of  cracked  parts  with  new 
parts;  and  repair  of  the  top  sill  members, 
if  necessary.  Issue  4  of  the  alert  service 
bulletin  also  adds  procedures  for  a  one- 
time inspection  to  determine  the  type  of 
fasteners  installed  in  certain  holes  on 
the  top  sill  members,  and  replacement 
of  rivets  on  the  top  sill  members  with 
bolts,  if  necessary.  Such  replacement  is 
to  be  accomplished  prior  to  the  eddy 
current  inspection  for  cracking  of  the 
top  sill  members  at  station  82.5.  Issue  5 
of  the  alert  service  bulletin  is  essentially 
identical  to  Issue  4,  except  it  corrects  a 
part  number  for  the  replacement  bolts, 
and  clarifies  the  instructions  for 
accomplishing  the  eddy  current 
inspection. 

Accomplishment  of  the  actions 
specified  in  Issue  4  or  Issue  5  of  the 
alert  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  Civil  Aviation  Authority 
(CAA),  which  is  the  foreign  civil 
airworthiness  authority  of  the  United 
Kingdom,  classified  these  issues  of  the 
alert  service  bulletin  as  mandatory  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  AvitUon 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
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airworthinessi  agreement,  the  CAA  has 
kept  the  FAA  linformed  of  the  situation 
described  abcjve.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  fci-  operation  in  the  United 
States.  I 

FAA's  Deteniination 

Paragraph  (b)  of  AD  96-06-07 
requires  repe^tive  visual  inspections  to 
detect  cracks  of  the  flight  deck  canopy 
area.  Accompiishment  of  the  repetitive 
detailed  visual  and  eddy  current 
inspections  t(i  detect  cracks  of  the  top 
sill  members  at  station  82.5,  required  by 
paragraph  (c)  jof  AD  96-06-07. 
terminates  th^  requirements  of 
paragraph  (a)  jof  that  AD. 

The  FAA  hits  determined  that  because 
the  repetitive  detailed  visual  and  eddy 
current  inspections  eliminate  the  need 
for  the  repetifive  visual  inspections,  and 
because  the  initial  compliance  threshold 
is  lower  for  Uie  detailed  visual  and  eddy 
current  inspections  than  for  the  visual 
inspection  (If  .000  or  20.000  total 
landings  versus  30,000  total  landings), 
the  repetitive!  visual  inspections  to 
detect  cracks  jof  the  flight  deck  canopy 
area  are  no  longer  necessary  to  ensure 
the  safety  of  tpe  transport  airplane  fleet. 
Therefore,  paragraph  (a)  and  paragraph 
(b).  which  specifies  follow-on  corrective 
actions  for  paragraph  (a),  of  AD 
96-06-07  are  not  included  in  this 
proposal. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  the|t  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  96-06-07  to  continue  to 
require  detailed  visual  and  eddy  current 
inspections  t^  detect  cracks  of  the  top 
sill  members  at  station  82.5,  and 
replacement  of  cracked  parts  with  new 
parts,  or  repair  of  the  top  sill  members. 
The  proposed  AD  also  would  require  a 
one-time  inspection  to  determine  the 
type  of  fasteners  installed  in  certain 
holes  of  the  joint  strap  installation,  and 
replacement  of  rivets  with  bolts,  if 
necessary.  Tl^e  new  actions  would  be 
required  to  b0  accomplished  in 
accordance  with  Issue  5  of  the  alert 
service  bulletin  described  previously, 
except  as  dis^ssed  below. 

DifiFerences  Between  the  Proposed  AD 
and  the  Alert  Service  Bulletin 

Operators  $hould  note  that,  although 
the  alert  service  bulletin  specifies  that 
the  manufaci  urer  may  be  contacted  for 


disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA.  or  the  CAA  (or  its  delegated 
agent).  In  light  of  the  type  of  repair  that 
would  be  required  to  address  the 
identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD. 
a  repair  approved  by  either  the  FAA  or 
the  CAA  (or  its  delegated  agent)  would 
be  acceptable  for  compliance  with  this 
proposed  AD. 

Cost  Impact 

There  are  approximately  42  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  96-06-07.  and  retained 
in  this  proposed  AD.  take  approximately 
19  work  hours  per  airplane  to 
accomplish  (including  access  and 
close),  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  currently  required 
actions  on  U.S.  operators  is  estimated  to 
be  $47,880.  or  $1,140  per  airplane,  p>er 
inspection  cycle. 

The  new  inspection  that  is  proposed 
in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,520.  or 
$60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
thia  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiire  if  this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  necessary  replacement 
of  rivets  with  bolts,  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  any  necessary  replacement  of 
rivets  is  estimated  to  be  $180  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  iunong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9544  (61  FR 
11534.  March  21. 1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace  Airbus  Limited  (Formerly 
British  Aerospace  Commercial  Aircraft 
Limited,  British  Aerospace  Aircraft 
Group):  Docket  98-NM-27-AD. 
Supersedes  AD  96-06-07.  Amendment 
39-9544. 
Applicability:  All  Model  BAG  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  Tliis  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  flight  deck  frame  and  adjacent  fuselage 
structure,  accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  top  sill  joint  strap  at 
station  82.5,  of  the  frame  at  station  113,  and 
of  the  frame  at  station  160.5  (left-hand  side 
only)  between  stringers  13  and  15;  and  an 
eddy  current  inspection  to  detect  cracks  of 
the  top  sill  members  at  station  82.5.  Perform 
these  inspections  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5994,  Issue  3,  dated  April  8, 1993;  Issue 

4,  dated  August  23, 1996;  or  Issue  5,  dated 
April  18, 1997;  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  After  the  effective  date  of  this  AD, 
only  Issue  5  shall  be  used. 

(1)  For  airplanes  operating  at  a  maximum 
cabin  differential  pressure  not  exceeding  7.5 
pounds  per  square  inch  (psi):  Perform  the 
inspections  at  the  later  of  the  times  specified 
in  paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
AD.  Thereafter,  repeat  these  insp>ections  at 
intervals  not  to  exceed  5,000  landings  or 
7,500  hours  time-in-service,  whichever 
occurs  first. 

(i)  Prior  to  the  accumulation  of  20,000  total 
landings.  Or 

(ii)  Within  1,200  landings  or  12  months 
after  April  22, 1996  (the  effective  date  of  AD 
96-06-07,  amendment  39-9544),  whichever 
occurs  later. 

(2)  For  airplanes  operating  at  a  maximum 
cabin  differential  pressure  greater  than  7.5 
psi,  but  not  exceeding  8.2  psi,  including 
those  airplanes  having  incorporated  British 
Aerospace  Airbus  Limited  Modification 
PM3187:  Perform  the  inspections  at  the  later 
of  the  times  specified  in  paragraphs  (a)(2)(i) 
and  (a)(2)(ii)  of  this  AD.  Thereafter,  repeat 
these  inspections  at  intervals  not  to  exceed 
3,500  landings  or  5,250  hours  time-in- 
service,  whichever  occurs  first. 

(i)  Prior  to  the  accumulation  of  14,000  total 
landings.  Or 

(ii)  Within  800  landings  or  12  months  after 
April  22, 1996,  whichever  occurs  later. 

Note  2:  British  Aerospace  Airbus  Limited 
Modification  PM3187  increases  the  cabin 
differential  pressure  from  the  normal  7.5  psi 
to  8.2  psi.  If  Modification  PM3187  has  been 
incorporated  on  the  airplane,  that  airplane  is 
considered  to  be  subject  to  the  requirements 
of  paragraph  (a)(2)  of  this  AD. 

(b)  Concurrent  with  the  next  detailed 
visual  inspection  performed  after  the 
effective  date  of  this  AD  in  accordance  with 
paragraph  (a)  of  this  AD,  perform  a  one-time 
visual  inspection  to  determine  the  type  of 
fasteners  installed  in  the  two  hole  locations 
specified  in  Figure  2  of  British  Aerospace 
Alert  Service  Bulletin  53-A-PM5994,  Issue 

5,  dated  April  18, 1997. 

(1)  If  bolts  are  found  installed  in  the  two 
hole  locations  specified  in  Figure  2  of  the 
alert  service  bulletin:  Prior  to  further  flight, 
remove  the  bolts  and  perform  the  eddy 
current  inspection  specified  in  paragraph  (a) 
of  this  AD  to  detect  cracking  of  the  top  sill 


members  at  station  82.5,  in  accordance  with 
the  alert  service  bulletin.  Repeat  the  detailed 
visual  and  eddy  current  inspections 
thereafter  as  specified  in  paragraph  (a)(1)  or 
(a)(2]  of  this  AD,  as  applicable;  in  accordance 
with  the  alert  service  bulletin. 

(i)  If  no  cracking  is  detected,  prior  to 
further  Hight,  reinstall  the  bolts. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with 
paragraph  (c)  of  this  AD.  and  reinstall  the 
bolts. 

(2)  If  rivets  are  found  installed  in  the  two 
hole  locations  specified  in  Figure  2  of  the 
alert  service  bulletin:  Prior  to  further  flight, 
remove  the  rivets,  and  perform  the  eddy 
current  inspection  sp>ecified  in  paragraph  (a) 
of  this  AD  to  detect  cracking  of  the  top  sill 
members  at  station  82.5,  in  accordance  with 
the  alert  service  bulletin.  Repeat  the  detailed 
visual  and  eddy  current  inspections 
thereafter  as  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  as  applicable;  in  accordance 
with  the  alert  service  bulletin. 

(i)  If  no  cracking  is  detected,  prior  to 
further  flight,  oversize  the  holes  specified  in 
Figure  2  of  the  alert  service  bulletin,  and 
install  bolts  in  place  of  the  rivets. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with 
paragraph  (c)  of  this  AD,  oversize  the  holes 
specified  in  Figure  2  of  the  alert  service 
bulletin,  and  install  bolts  in  place  of  the 
rivets. 

Note  3:  As  specified  in  British  Aerospace 
Alert  Service  Bulletin  53-A-PM5994,  Issue 
4,  dated  August  23, 1996,  and  Issue  5,  dated 
April  18, 1997,  the  procedures  for  the  eddy 
current  inspection  necessitate  removal  of  the 
bolts  from  the  holes  specified  in  Figure  2  of 
the  alert  service  bulletin. 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  accomplish 
the  requirements  of  paragraph  (c)(1),  (c)(2),  or 
(c)(3)  of  this  AD,  as  applicable. 

(1)  For  cracking  of  the  joint  strap,  doubler, 
or  angle  at  the  sill  joint  at  station  82.5: 
Replace  the  cracked  part  with  a  new  part  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  53-A-PM5994,  Issue  3, 
dated  April  8, 1993;  Issue  4,  dated  August  23, 
1996;  or  Issue  5,  dated  April  18, 1997.  After 
the  effective  date  of  this  AD,  only  Issue  5 
shall  be  used. 

(2)  For  cracking  of  the  frame  at  station  113: 
Repair  in  accordance  with  a  method 
approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  or  the  Civil 
Aviation  Authority  (or  its  delegated  agent). 

(3)  For  cracking  of  the  frame  at  station 
160.5:  Repair  in  accordance  with  the 
Structural  Repair  Manual,  as  specified  in 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM5994.  Issue  3,  dated  April  8. 1993; 
Issue  4,  dated  August  23, 1996;  or  Issue  5, 
dated  April  18,  1997.  After  the  effective  date 
of  this  AD,  only  Issue  5  shall  be  used. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operatora 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  30,  1998. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-180  Filed  1-5-99:  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9S-ANE-7fr-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  (lAE)  V2500-A1 
Series  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
International  Aero  Engines  (lAE) 
V2500-A1  series  turbofan  engines.  This 
proposal  would  require  initial  and 
repetitive  inspections  of  certain  High 
Pressure  Turbine  (HPT)  stage  1  and 
stage  2  disks  utilizing  an  improved 
ultrasonic  method  when  the  disks  are 
exposed  during  a  normal  shop  visit,  and 
if  a  subsurface  anomaly  is  found, 
removal  from  service  and  replacement 
with  a  serviceable  part.  This  proposal  is 
prompted  by  the  results  of  a  stage  1  HPT 
disk  fracture  investigation  which  has 
identified  a  population  of  HPT  stage  1 
and  2  disks  that  may  have  subsurface 
anomalies  formed  during  a  forging 
process.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
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HPT  disk  fracWe,  which  could  result  in 
an  uncontainad  engine  failure,  and 
damage  to  thelaircraft. 
DATES:  Comments  must  be  received  by 
February  5,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Officeiof  the  Regional  Counsel, 
Attention:  Rulfes  Docket  No.  98-ANE- 
76-AD,  12  Neiv  England  Executive  Park. 
Burhngton,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  iddress:  "9-ad- 
enginepr0p@f4a.gov".  Comments  sent 
via  the  Intemek  must  contain  the  docket 
number  in  the  subject  Une.  Comments 
may  be  inspected  at  this  location 
between  8:00  am.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.         j 

The  service  information  referenced  in 
the  proposed  r^le  may  be  obtained  from 
Rolls-Royce  Commercial  Aero  Engine 
Limited,  P.  O.  $ox  31,  Derby,  England, 
DE2488J,  Attention:  Publication 
Services  ICL-TP;  telephone  number 
011-44-1-33-22^6553;  fax  number 
011-44-1-33-E2-46302.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA. 
FOA  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Direcjt orate.  12  New  Engleuid 
Executive  Parl4,  Burlington,  MA  01803- 
5299;  telephor^  (781)  238-7133,  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  me  making  of  the 
proposed  rule  py  submitting  such 
written  data,  v(ews,  or  arguments  as 
they  may  desiiie.  Communications 
should  identify  the  Rules  Docket 
number  and  ba  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  Considered  before  taking 
action  on  the  pjroposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  | 

Comments  a^e  specifically  invited  on 
the  overall  regiilatory.  economic, 
environmental^  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  eich  FAA-public  contact 
concerned  wit  i  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-76-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  received  a  report  of  an 
uncontained  high  pressure  turbine 
(HPT)  disk  fdlure  on  an  International 
Aero  Engines  (LAE)  V250O-A1  series 
turbofan  engine  installed  on  an  Airbus 
A320  series  aircraft.  Based  on  the  results 
of  the  preliminary  investigation,  which 
indicated  that  the  fracture  initiated  from 
material  contamination,  the  FAA  issued 
airworthiness  directive  (AD)  98-20-18, 
which  immediately  removed  from 
service  6  HPT  disks  made  from  the  same 
batch  of  material  as  the  fractured  disk. 
Further  investigation  revealed  that  no 
material  contamination  was  present  in 
the  fracture  initiation  area  of  the  failed 
disk.  The  subsurface  defect  was  a  "clean 
linear"  anomaly  within  the  parent 
material  formed  during  a  specific 
forging  process.  The  current  ultrasonic 
inspection  methods  utilized  during  the 
disk  manufacturing  of  the  failed  disk 
may  not  have  been  capable  of  detecting 
this  defect  due  to  its  orientation  and 
shape.  Therefore,  the  suspect 
population  has  been  expanded  to 
include  all  HPT  stage  1  and  stage  2 
disks  manufactured  between  1983  and 
early  1992,  using  the  same  specific 
forging  process.  HPT  disks 
manufactured  after  early  1992  are  not 
suspect  because  a  different  forging 
process  was  utilized.  There  is  a  total  of 
302  disks  in  this  suspect  population. 
This  condition,  if  not  corrected,  could 
result  in  an  HPT  disk  fracture,  which 
could  result  in  a  uncontained  engine 
failure,  and  an  inflight  engine 
shutdown. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  lAE  Service 
Bulletin  (SB)  No.  V2500-ENG-72-0344, 
dated  December  18.  1998,  that  describes 
inspection  procedures  and  criteria  for 
certain  stage  1  and  2  HPT  disks. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  inspections 
of  certain  stage  1  and  stage  2  HPT  disks 
using  an  improved  ultrasonic  method 
whenever  the  disk  is  accessible  during 
a  shop  visit.  At  this  time,  only  one 
source  is  capable  of  performing  the 
necessary  inspection  procedure. 
Therefore,  the  disks  will  be  sent  to  this 
source,  as  specified  in  the  Service 
Bulletin,  to  accomplish  the  inspections. 
Those  HPT  disks  rejected  at  inspection 
may  not  be  reinstalled  and  must  be 
replaced  with  a  serviceable  part.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 

There  are  approximately  302  affected 
disks  installed  in  engines  in  the 
worldwide  fleet.  The  FAA  estimates  that 
38  stage  1  HPT  disks  and  30  stage  2  HPT 
disks  are  installed  in  38  engines  on 
aircraft  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  the  shipping  cost  per  disk 
to  the  facility  which  will  inspect  the 
disk  and  its  return  will  be 
approximately  $140.  that  the  inspection 
would  take  approximately  8  work  hours 
per  disk  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  On  average  the 
disk  will  be  exposed  and  inspected 
three  times  in  its  service  life.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $113,480.  The 
manufacturer  has  advised  the  FAA  that 
all  costs  associated  with  performing 
these  inspections  may  be  reimbursed  to 
the  operator. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

International  Aero  Engines  AG:  Docket  No. 
98-ANE-76-AD. 
Applicability:  International  Aero  Engines 
AG  (lAE)  Models  V250O-A1  series  turbofan 
engines,  installed  on  Airbus  A320  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  a^ected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  pressure  turbine  (HPT) 
disk  fracture,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Ultrasonic  ins[)ect  for  subsurface 
anomalies  those  HFT  stage  1  and  stage  2 
disks,  with  serial  numbers  listed  in  Tables  1, 
2.  3,  and  4  of  lAE  Service  Bulletin  (SB) 
V250O-ENG-72-0344,  dated  December  18, 
1998,  at  the  first  opportunity  when  the 
engine  is  disassembled  sufficiently  to  afford 
access  to  the  High  Pressure  Turbine  (HPT) 
subassembly,  or  no  later  than  10,000  cycles 
in  service  (CIS)  from  the  effective  date  of  this 
AD,  whichever  occurs  first,  in  accordance 
with  Paragraphs  F  (1)  and  (2)  of  lAE  SB 
V2500-ENG-72-0344.  dated  December  18. 
1998. 


(b)  Thereafter,  repetitively  ultrasonic 
inspect  for  subsurface  anomalies  those  HPT 
disks  identified  in  paragraph  (a)  whenever 
the  engine  is  disassembled  sufficiently  to 
afford  access  to  the  HPT  subassembly,  or  no 
later  than  12,000  CIS  since  last  ultrasonic 
inspection,  whichever  occurs  first,  in 
accordance  with  Paragraph  F  (1)  and  (2)  of 
lAE  SB  V2500-ENG-72-O344,  dated 
December  18, 1998. 

(c)  Those  HPT  disks  rejected  at  inspection 
may  not  be  reinstalled  and  must  be  replaced 
with  a  serviceable  part. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  30. 1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-254  Filed  1-5-99;  8:45  ami 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  161,  250,  and  284 

[Docket  Nos.  RM98-1 0-000  and  RM98-12- 
000] 

Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  Regulation  of 
Interstate  Natural  Gas  Transportation 
Services;  Correction:  Order  Granting 
Extension  of  Time  for  Filing  Comments 

December  30, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Correction  of  order  granting 

extension  of  time  for  filing  comments. 

SUMMARY:  On  December  30,  1998.  the 
Commission  published  in  the  Federal 
Register  an  Ch'der  Granting  Extension  of 
Time  for  Filing  Comments  (63  FR 
71806,  December  30,  1998}  on  its  Notice 
of  Proposed  Rulemaking  (NOPR)  in 
Docket  No.  RM98-1 0-000  and  its  Notice 
of  Inquiry  (NOI)  in  Docket  No.  RM98- 
12-000  which  dealt  with  the  regulation 


of  short-term  and  interstate  natural  gas 
transportation  services.  The  dates  for 
filing  comments  which  were  shown 
under  the  DATES  caption  in  the  preamble 
are  being  corrected  to  provide  for  one 
filing  date  for  submitting  comments  on 
both  the  Commission's  NOPR  and  the 
NOI.  This  date  will  conform  with  the 
correct  date  which  was  shown  in  the 
order  itself. 

DATES:  Comments  on  both  the  NOPR 
and  the  NOI  are  due  on  or  before  April 
22.  1999. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE, 

Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Boergers,  Secretary,  888  First 

Street.  NE.  Washington.  DC  20426. 

Linweod  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-162  Filed  1-5-99;  8:45  am] 

BtLUNQ  CODE  e717-01-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  171 
[Public  Notice  2952] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  State. 
ACTION:  Proposed  rule. 

SUMMARY:  The  E)epartment  of  State 
proposes  to  amend  its  Privacy  Act 
regulations  exempting  portions  of  a 
newly  created  record  system  from 
certain  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a). 
Certain  portions  of  the  Records  of  the 
Office  of  White  House  Liaison  (STATE- 
34)  contain  confidential  source 
information  and  are  exempted  fix)m  5 
U.S.C.  552a  (c)(3).  (d).  (e)(1).  (e)(4)  (G). 
(H)  and  (I),  and  (f)  pursuant  to  5  U.S.C. 
552a(k)(5). 

DATES:  Comments  must  be  submitted  on 
or  before  February  16,  1999. 
ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Rosemary 
Melendy,  Acting  Chief;  Programs  and 
Policies  Division;  Office  of  IRM 
Programs  and  Services;  Room  1239; 
Department  of  State;  2201  C  Street.  NW; 
Washington,  DC  20520-1512. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  Melendy.  202-647-6020. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  a  proposal  to  create  a  new  system  of 
records  (Public  Notice  2953)  is 
published  elsewhere  in  this  Federal 
Register.  This  system  principally 
supports  the  Office  of  While  House 
Liaison's  role  in  processing  applicants 
and  candidates  for  non-career 
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Presidential  appointments  in  the 
Department  ol  State.  The  Records  of  the 
Office  of  White  House  Liaison  contain 
information  relating  to  the  application 
and  ultimate  appointment  of  non-career 
Presidential  atpointraents  including, 
but  not  UmiteQ  to,  communications 
between:  The  department  of  State  and 
the  White  House  and/or  the  applicant 
and  his/her  references;  and  the  Office  of 
White  House  |jaison  and  other  internal 
bureaus  of  the'  Department. 

This  system  of  records  contains 
investigatory  itiaterial  compiled  for  the 
purpose  of  deliermining  suitability, 
eligibility  or  q^alifications  for  federal 
civilian  employment  and  may  contain 
the  identity  ofia  source  who  provided 
information  mth  an  expressed  or 
implied  promise  that  their  identity 
would  be  kept  confidential. 

List  of  Subject^  in  22  CFR  Part  171 

Privacy. 

Title  22,  part  171  covering  certain 
records  in  STATE-34  is  proposed  to  be 
amended  as  fojllows: 

PART  171— {AMENDED] 

1.  The  auth(irity  citation  for  part  171 
continues  to  r^ad  as  follows: 

Authority:  The  Freedom  of  Information 
Act.  5  U.S.C.  552;  the  Priwcy  Act.  5  U.S.C. 
552a;  the  Admiqistrative  Procedures  Act,  5 
U.S.C.  551.  et  saq..  the  Ethics  in  Government 
Act,  5  U.S.C.  App.  201;  Executive  Order 
12958,  60  FR  19625;  and  Executive  Order 
12600,  52  FR  23^81. 

{171.32    [AfMJidwl] 

2.  In  §  171. 3fe.  paragraph  (j)(5)  will  be 
amended  by  adding  "Records  of  the 
Office  of  White  House  Liaison,  STATE- 
34,"  after  "Re<jords  of  the  Inspector 
General  and  Ajutomated  Individual 
Cross-Referenie  System,  STATE-53." 

Dated:  December  23, 1998. 
Jerome  E.  Tolsoii, 

Acting  Assistani  Secretary  for  the  Bureau  of 
Administration. \ 

IFR  Doc.  99-16^  Filed  1-5-99;  8:45  ami 
aiLUNO  COOE  47ia-«6-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti  I 

[REG-1 14841 -de] 

RIN  1545-AWS7 

Separata  Sha^  Rules  Applicable  to 
Estates 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide  that 
substantively  separate  and  independent 
shares  of  different  beneficiaries  are  to  be 
treated  as  separate  estates  for  purposes 
of  computing  the  distributable  net 
income.  These  proposed  regulations 
also  provide  that  a  surviving  spouse's 
statutory  elective  share  of  a  decedent's 
estate  is  a  separate  share.  Further,  a 
revocable  trust  that  elects  to  be  treated 
as  part  of  a  decedent's  estate  is  a 
separate  share.  Section  1307  of  the 
Taxpayer  Relief  Act  of  1997  amended 
section  663  of  the  Internal  Revenue 
Code  by  extending  the  separate  share 
rules  to  estates.  These  proposed 
regulations  affect  estates  of  decedents. 
This  document  also  provides  notice  of 
a  public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  April  6, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  April  22, 
1999,  at  10  a.m.  must  be  received  by 
April  1,  1999. 

AOOflESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 14841-98). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  IXD  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
114841-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  ^fW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prody 
tax^regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Laura 
Howell,  (202)  622-3060;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  Michael 
L.  Slaughter,  Jr.,  (202)  622-7190  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  amendment  by  Section  1307 
of  the  Taxpayer  Relief  Act  of  1997,  Pub. 
L.  105-34,  August  5, 1997,  (TRA  1997), 
section  663(c)  of  the  Internal  Revenue 
Code  (Code)  provided  that,  for  the 


purpose  of  determining  the  amount  of 
distributable  net  income  in  the 
application  of  sections  661  and  662,  in 
the  case  of  a  single  trust  having  more 
than  one  beneficiary,  substantially 
separate  and  independent  shares  of 
different  beneficiaries  (or  classes  of 
beneficiaries)  of  the  trust  shall  be 
treated  as  separate  trusts.  The 
application  of  the  separate  share  rule  is 
mandatory  where  separate  shares  exist. 
Section  1.663(c)-l(d)  and  H.R.  Conf. 
Rep.  No.  2014, 105th  Cong.  1st  Sess. 
712-13  and  fa.  18.      , 

Section  1307  of  TRA  1997  amended 
section  663(c)  of  the  Code  by  extending 
the  separate  share  rule  to  estates.  Prior 
to  this  amendment,  a  distribution  to  an 
estate  beneficiary  in  the  ordinary  course 
of  administration  often  resulted  in  the 
beneficiary  being  taxed  on  a 
disproportionate  share  of  the  estate's 
income.  The  extension  of  the  separate 
share  rule  to  estates  promotes  feiimess 
by  more  rationally  allocating  the  income 
of  the  estate  among  the  estate  and  its 
beneficiaries  thereby  reducing  the 
distortion  that  may  occur  when  a 
disproportionate  distribution  of  estate 
assets  is  made  to  one  or  more  estate 
beneficiaries  in  a  year  when  an  estate 
has  distributable  net  income.  Under  the 
separate  share  rule,  a  beneficiary  is 
taxed  only  on  the  amount  of  income  that 
belongs  to  that  beneficiary's  separate 
share. 

In  addition,  section  1305  of  TRA  1997 
added  section  645  to  the  Code 
(originally  enacted  as  section  646  and 
redesignated  as  section  645  by  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998).  Under  section 
645,  both  the  executor  (if  any)  of  an 
estate  and  the  trustee  of  a  qualified 
revocable  trust  may  elect  to  treat  the 
revocable  trust  as  part  of  the  decedent's 
probate  estate  for  income  tax  purposes. 
The  legislative  history  for  section  1305 
provides  that  the  separate  share  rule 
applicable  to  estates  will  apply  when  a 
qualified  revocable  trust  elects  to  be 
treated  as  part  of  the  decedent's  estate. 

Explanation  of  Provisions 

The  proposed  regulations  conform  the 
current  regulations  to  the  statutory 
changes.  In  addition,  the  proposed 
regulations  address  two  specific  matters 
involving  separate  share  treatment  of 
interests  in  estates:  the  treatment  of  the 
spousal  elective  share  and  the  treatment 
of  an  electing  revocable  trust  under 
section  645  of  the  Code. 

General  Separate  Share  Rule 

If  an  estate  has  multiple  beneficiaries, 
substantially  separate  and  independent 
shares  of  different  beneficiaries  (or 
classes  of  beneficiaries)  are  to  be  treated 
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as  separate  estates  only  for  purposes  of 
computing  distributable  net  income. 
There  are  separate  shares  in  an  estate 
when  the  governing  instrument  of  the 
estate  and  applicable  local  law  create 
separate  economic  interests  in  one 
beneficiary  or  class  of  beneficiaries  such 
that  the  economic  interests  of  those 
beneficiaries  (e.g.,  rights  to  income  or 
gains  from  specified  items  of  property) 
are  not  affected  by  the  economic 
interests  accruing  to  another  separate 
beneficiary  or  class  of  beneficiaries. 
Thus,  there  are  separate  shares  in  an 
estate  when  a  beneficiary  or  class  of 
beneficiaries  has  an  interest  in  a 
decedent's  estate  (whether  corpus  or 
income,  or  both)  that  no  other 
beneficiary  or  class  of  beneficiaries  has 
in  the  decedent's  estate.  The  application 
of  the  separate  share  rule  to  estates  is 
mandatory  where  separate  shares  exist. 
The  separate  share  rule  requires  that  the 
estate's  income  and  deductions  be 
allocated  among  the  separate  shares  as 
if  they  were  separate  estates.  The 
section  661  deduction  to  the  estate  and 
the  section  662  inclusion  in  the  gross 
income  of  the  beneficiary  are  limited  by 
the  distributable  net  income  allocable  to 
each  separate  share. 

These  proposed  regulations  do  not 
change  the  rules  involving  specific  gifts 
and  bequests  described  in  section 
663(a). 

Surviving  Spouse's  Elective  Share 

Most  non-community  property  states 
have  some  form  of  elective  share  statute 
which  replaces  common  law  dower  and 
curtesy  (die  common  law  protection  for 
surviving  spouses).  Generally,  an 
elective  share  statute  gives  the  surviving 
spouse  the  right  to  claim  a  share  of  the 
deceased  spouse's  estate  if  the  surviving 
spouse  is  (Usinherited  or  dissatisfied 
with  what  the  spouse  would  have 
received  under  the  will  or  otherwise.  In 
most  states  the  elective  share  consists  of 
a  fraction,  ranging  from  one-fourth  to 
one-half  of  the  decedent's  estate. 
Elective  share  statutes  vary  as  to  when 
the  share  vests  and  whether  the  share 
includes  a  portion  of  the  estate  income, 
as  well  as  whether  the  share  participates 
in  the  appreciation  or  depreciation  of 
the  estate's  assets. 

Rev.  Rul.  64-101  (1964-1  C.B.  77) 
addresses  the  Florida  statutory  dower 
interest  which,  at  the  time  of  the 
revenue  ruling,  entitled  the  widow  to 
the  dower  interest  and  mesne  profits 
thereon.  The  ruling  holds  that  the  value 
of  assets  transferred  to  the  widow  as 
dower  is  not  a  distribution  to  a 
beneficiary  subject  to  sections  661(a) 
and  662(a)  of  the  Code.  Instead,  the 
transfer  of  assets  is  governed  by  section 
102. 


Rev.  Rul.  71-167  (1971-1  C.B.  163) 
modifies  Rev.  Rul.  64-101  by  holding 
that  the  amount  distributed  to  the 
widow  representing  mesne  profits  is 
subject  to  sections  661(a)  and  662(a)  of 
the  Code.  Therefore,  an  amount 
corresponding  to  the  allowable 
deduction  to  the  estate  under  section 
661(a)  is  includible  in  the  gross  income 
of  the  widow  under  section  662(a). 

Recently,  two  cases,  Deutsch  v. 
Commissioner,  TCM  1997-470.  and 
Brigham  v.  United  States,  983  F.  Supp. 
46,  (D.  Mass.  1997),  have  addressed  how 
to  treat  payments  to  the  surviving 
spouse  in  satisfaction  of  the  spouse's 
elective  share  amount.  In  Deutsch,  the 
surviving  spouse  elected  to  take  against 
the  decedent's  will  as  provided  by  the 
Florida  elective  share  statute.  Under  the 
statute,  the  surviving  spouse  was 
entitled  to  30  percent  of  the  net  estate 
based  upon  date  of  death  values,  but 
was  not  entitled  to  any  income  of  the 
estate,  and  did  not  participate  in 
appreciation  or  depreciation  of  the 
estate  assets.  The  Tax  Court,  noting  Rev. 
Rul.  64-101,  held  that  payments  to  the 
surviving  spouse  in  satisfaction  of  her 
elective  share  amount  were  not  subject 
to  sections  661(a)  and  662(a).  Rather,  the 
payments  were  governed  by  section  102. 

in  Brigham,  the  surviving  spouse 
elected  to  take  against  the  decedent's 
will  as  provided  by  the  New  Hampshire 
elective  share  statute.  Under  the  statute, 
the  surviving  spouse  was  entitled  to 
one-third  of  the  personalty  and  one- 
third  of  the  real  estate.  The  court  held 
that  the  payments  made  to  the  surviving 
spouse  in  satisfaction  of  her  elective 
share  amount  were  subject  to  sections 
661(a)  and  662(a).  Thus,  the  court  held 
that  all  of  the  estate's  distributable  net 
income  was  taxable  to  the  surviving 
spouse  because  she  was  the  only 
beneficiary  to  receive  a  distribution  for 
the  year  in  question  and  her  distribution 
exceeded  the  amount  of  the  estate's 
distributable  net  income. 

In  light  of  the  uncertainty  concemiiig 
the  proper  treatment  of  payments  in 
satisfaction  of  a  surviving  spouse's 
elective  share,  and  also  given  that  Rev. 
Ruls.  64-101  and  71-167  are  outdated 
because  dower  has  been  replaced  by 
elective  share  statutes  in  most  states,  the 
Internal  Revenue  Service  and  Treasury 
have  concluded  that  regulatory 
guidance  is  needed  to  provide  uniform 
treatment. 

These  proposed  regulations  provide 
that  the  surviving  spouse's  elective 
share  constitutes  a  separate  share  of  the 
estate  for  the  sole  purpose  of 
determining  the  amount  of  distributable 
net  income  in  application  of  sections 
661(a)  and  662(a).  Therefore,  only  the 
income  that  is  (1)  allocable  to  the 


surviving  spouse's  separate  share  for  a 
taxable  year,  and  (2)  distributed  to  the 
surviving  spouse  in  satisfaction  of  the 
elective  share  will  be  treated  as  a 
distribution  subject  to  sections  661(a) 
and  662(a).  This  approach  results  in  the 
surviving  spouse  being  taxed  on  the 
estate's  income  earned  during 
administration  only  to  the  extent  of  the 
surviving  spouse's  right  to  share  in  the 
estate's  income  under  state  law. 
Comments  are  requested  on  whether 
there  are  situations  in  which  an  elective 
share  or  dower  interest  would  not  be  a 
separate  share  under  the  separate 
economic  interest  test  set  forth  in  the 
proposed  regulations. 

Electing  Revocable  Trust  To  Be  a  Part  of 
Estate 

These  proposed  regulations  provide 
that  a  qualified  revocable  trust  that 
elects  to  be  treated  as  part  of  the 
decedent's  estate  constitutes  a  separate 
share  for  the  sole  purpose  of 
determining  the  amount  of  distributable 
net  income  in  the  application  of 
sections  661  and  662.  A  separate 
proposed  regulation  project  will  provide 
furtiier  guidance  concerning  qualified 
revocable  trusts  that  are  treated  as  part 
of  an  estate. 

Proposed  Effective  Date 

These  regulations  apply  to  estates  of 
decedents  dying  after  the  date  that  the 
Treasury  decision  adopting  these  rules 
as  final  regulations  is  published  in  the 
Federal  Register. 

Effect  on  Other  Documents 

When  these  regulations  are  finalized. 
Rev.  Rul.  64-101  (1964-1  C.B.  77)  and 
Rev.  Rul.  71-167  (1971-1  C.B.  163)  will 
be  obsolete. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12886.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 
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Conunents  aqd  Public  Hearing 

Before  thesb  proposed  regulations  are 
adopted  as  fiaal  regulations, 
consideration  will  be  given  to  any 
electronic  an^  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasuryspecifically  request 
comments  onj  the  clarity  of  the  proposed 
regulation  anq  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  fpr  public  inspection  and 
copying.  We  ^specially  request 
comments  cohceming  the  treatment  of 
pecuniary  befluests  (including  formula 
pecuniary  becuests]  as  separate  shares. 

A  public  h#aring  has  been  scheduled 
for  April  22,  $999,  beginning  at  10  a.m. 
The  hearing  Will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  byilding  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  builning.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area,  more  than  15  minutes 
before  the  hearing  staris.  For 
information  about  having  your  name 
placed  on  th^  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  tONTACT  section  of  this 
preamble. 

The  rules  o  F  26  CFR  601.601(a)(3) 
apply  to  the  tearing.  Persons  who  wish 
to  present  ors  1  comments  at  the  hearing 
must  submit  vritten  or  electronic 
comments  by  April  6,  1999,  and  submit 
an  outline  of  opics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic  (a 
signed  origin  il  and  eight  (8)  copies)  by 
April  1.1999 

A  period  ol  10  minutes  will  be 
allotted  to  eai  :h  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  vvill  be  prepared  after  the 
deadline  for  lieceiving  outlines  has 
passed.  Copie  s  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Infoimation 

The  principal  author  of  these 
regulations  is  Laura  Howell  of  the  Office 
of  Assistant  Uhief  Counsel 
(Passthrought  and  Special  Industries). 
However,  othjer  personnel  from  the  IRS 
and  Treasury!  Department  participated 
in  their  development. 

List  of  Subje<^s  in  26  CFR  Part  1 

Income  taxps.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.663(c)-l  also  issued  under  26 

U.S.C.  663(c). 
Section  1.663(c)-2  also  issued  under  26 

U.S.C.  663(c). 
Section  1.663(c)-3  also  issued  under  26 

U.S.C.  663(c). 
Section  1.663(c)—4  also  issued  under  26 

U.S.C.  663(c). 
Section  1.663(c)-5  also  issued  under  26 

U.S.C.  663(c). 
Section  1.663(c)-6  also  issued  under  26 

U.S.C.  663(c).  *   *   * 

Par.  2.  Section  1.663(c)-l  is  amended 
as  follows: 

1.  The  section  heading  is  revised. 

2.  The  first  sentence  of  paragraph  (a) 
is  amended  by  removing  the  language 
"trust"  and  adding  the  language  "trust 
(or  estate)"  in  its  place  and  removing, 
the  language  "trusts"  and  adding  the 
language  "trusts  (or  estates)"  in  its 
place.  The  second  sentence  of  paragraph 
(a)  is  amended  by  removing  the 
language  "trusts"  and  adding  the 
language  "trusts  (or  estates)"  in  its 
place. 

3.  Paragraph  (b)(2)  is  removed. 

4.  Paragraphs  (b)(3)  and  (b)(4)  £ire 
redesignated  as  paragraphs  (b)(2)  and 
(b)(3). 

5.  Paragraph  (b)  introductory  text,  is 
amended  by  removing  the  language 
"trusts"  and  adding  the  language  "trusts 
(or  estates)"  each  place  it  appears. 

6.  Paragraph  (c)  and  the  last  sentence 
of  paragraph  (d)  are  amended  by 
removing  the  language  "trust"  and 
adding  the  language  "trust  (or  estate)" 
in  its  place. 

The  revision  reads  as  follows: 

§  1 .663(c)-l  Separate  shares  treated  as 
separate  trusts  or  as  separate  estates;  In 
general. 

***** 

Par.  3.  Section  1.663(c)-2  is  revised  to 
read  as  follows: 

§  1 .663(c)-2    Computation  of  distributable 
net  income. 

The  amount  of  distributable  net 
income  for  any  share  under  section 
663(c)  is  computed  for  each  share  as  if 
each  share  constituted  a  separate  trust 
or  estate.  Accordingly,  any  deduction  or 
any  loss  which  is  applicable  solely  to 
one  separate  share  of  the  trust  or  estate 
is  not  available  to  any  other  share  of  the 
same  trust  or  estate. 


Par.  4.  Section  1.663(c)-3  is  amended 
by  revising  the  section  heading  and 
removing  paragraph  (f)  to  read  as 
follows: 

§  1 .663(c)-3    Applicability  of  separate 
share  rule  to  trusts. 


§  1 .663(c)-4    [Redesignated  as  §  1 .663(c)-5] 

Par.  5.  Section  1.663{c)-4  is 
redesignated  as  §  1.663(c)-5  and  a  new 
§  1.663(c)-4  is  added  to  read  as  follows: 

§  1 .663(c>-4    Applicability  of  separate 
share  rule  to  estates. 

(a)  General  rule.  The  applicability  of 
the  separate  share  rule  to  estates 
provided  by  section  663(c)  will 
generally  depend  upon  whether  the 
governing  instrument  and  applicable 
local  law  create  separate  economic 
interests  in  one  beneficiary  or  class  of 
beneficiaries  of  the  decedent's  estate 
such  that  the  economic  interests  of  the 
beneficiary  or  class  of  beneficiaries  are 
not  affected  by  economic  interests 
accruing  to  another  beneficiary  or  class 
of  beneficiaries.  A  separate  share  should 
be  allocated  only  the  share  of  the 
estate's  income  and  deductions  that  the 
beneficiary  for  beneficiaries)  of  such 
separate  share  is  (or  are)  entitled  to  (if 
any)  under  the  terms  of  the  governing 
instrument  or  local  law.  The  separate 
share  rule  does  not  affect  rules  under 
section  663(a)  concerning  specific  gifts 
and  bequests. 

(b)  Examples  of  separate  shares. 
Separate  shares  include — 

(1)  A  surviving  spouse's  elective 
share; 

(2)  A  revocable  trust  that  elects  to  be 
part  of  the  decedent's  estate  under 
section  645; 

(3)  The  residuary  estate,  or  some 
portion  of  the  residuary  estate,  if  the 
requirements  of  paragraph  (a)  of  this 
section  are  met;  and 

(4)  A  gift  or  bequest  of  a  specific  sum 
of  money  or  of  specific  property  that  is 
paid  or  credited  in  more  than  three 
installments,  if  the  requirements  of 
paragraph  (a)  of  this  section  are  met. 

(c)  Shares  with  multiple  beneficiaries 
and  beneficiaries  of  multiple  shares.  A 
share  may  be  considered  as  separate 
even  though  more  than  one  beneficiary 
has  an  interest  in  it.  For  example,  two 
beneficiaries  may  have  equal, 
disproportionate,  or  indeterminate 
interests  in  one  share  which  is 
economically  separate  and  independent 
from  another  share  in  which  one  or 
more  beneficiaries  have  an  interest. 
Moreover,  the  same  person  may  be  a 
beneficiary  of  more  than  one  separate 
share. 

Par.  6.  Newly  designated  §  1.663(c)-5 
is  amended  by: 
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1.  Revising  the  section  heading  and 
introductory  text. 

2.  Redesignating  the  "Example."  as 
"Example  1."  and  redesignating 
paragraphs  (a),  (b),  (c),  (d),  and  (e)  in 
newly  designated  Example  1  as 
paragraphs  (i),  (ii),  (iii),  (iv),  and  (v). 

3.  Adding  Example  2,  Example  3,  and 
Example  4. 

The  revisions  and  addition  read  as 
follows: 

§  1 .663(c)-6    Examples. 

Section  663(c)  may  be  illustrated  by 
the  following  examples: 

Example  1.  *  *  * 

Example  2.  (i)  Facts.  (A)  Testator  died 
domiciled  in  State  X  on  January  30, 1999, 
leaving  an  estate  of  $40,000,000  after  debts, 
expenses,  and  estate  taxes,  and  survived  by 
a  spouse  and  three  adult  children  from  a 
previous  marriage.  Testator's  will  directed 
the  executrix  to  pay  the  surviving  spouse 
$1,000,000  in  cash  and  divide  the  residue, 
after  payment  of  debts,  exp>enses,  and  estate 
taxes,  equally  among  Testator's  three 
children. 

(B)  The  surviving  spouse  filed  an  election 
under  State  X's  elective  share  statute.  The 
court  determined  that  the  surviving  spouse's 
election  was  valid  and  ordered  the  executrix 
to  pay  the  elective  share.  Under  State  X's 
elective  share  statute,  a  surviving  spouse  is 
entitled  to  one- fourth  of  a  decedent's  estate 
after  debts,  expenses,  and  estate  taxes  if  the 
decedent  had  children.  Further,  the  surviving 
spouse  is  entitled  to  a  proportional  amount 
of  the  estate  net  income  and  participates 
proportionally  in  appreciation  or 
depreciation  of  the  estate's  assets. 

(C)  The  executrix  elected  the  calendar  year 
for  the  estate.  On  June  30, 1999,  the  executrix 
distributed  $5,000,000  to  the  surviving 
spouse  in  partial  satisfaction  of  the  elective 
share.  During  the  1999  taxable  year,  the 
estate  received  dividend  income  of 
$2,000,000  and  paid  expenses  of  $50,000.  For 
the  1999  taxable  year,  the  value  of  the  estate 
neither  appreciated  nor  depreciated.  The 
executrix  made  no  other  distributions  during 
the  1999  taxable  year. 

(ii)  Holding.  Separate  share  treatment 
applies  to  each  of  the  three  residuary 
bequests,  and  to  the  surviving  spouse's 
elective  share. 

(iii)  Application.  (A)  After  determining  the 
income  and  expenses  for  the  estate,  the 
executrix  allocated  a  p>ortion  of  the  income 
and  expenses  to  each  separate  share  based 
upon  each  share's  percentage  of  the  estate. 
Thus,  while  the  surviving  spouse's  elective 
share  initially  constituted  25%  of  the  estate, 
after  the  partial  distribution  of  $5,000,000 
made  on  June  30, 1999,  the  elective  share 
constituted  a  smaller  percentage  of  the  estate. 
Accordingly,  the  percentage  of  the  estate's 
income  and  exf)enses  allocated  to  the  elective 
share  after  June  30, 1999,  was 
correspondingly  reduced  in  accordance  with 
the  executrix's  determination  of  the  proper 
allocation  of  income  and  expenses  to  the 
elective  share. 

(B)  For  the  1999  taxable  year,  the  estate  is 
treated  as  having  distributed  to  the  surviving 


spouse  the  distributable  net  income  that  was 
allocated  to  the  elective  share.  In  accordance 
with  section  662,  the  surviving  spouse  must 
include  in  gross  income  for  the  1999  taxable 
year  an  amount  equal  to  the  distributable  net 
income  allocated  to  the  surviving  spouse's 
separate  share  and  distributed  to  the 
surviving  spouse  for  the  1999  taxable  year. 
The  estate  will,  accordingly,  be  allowed  a 
deduction  under  section  661  for  the  amount 
of  distributable  net  income  allocated  to  the 
elective  share  and  distributed  to  the 
surviving  spouse. 

Example  3.  (i)  Facts.  (A)  Assume  the  same 
facts  as  in  Example  2  except  that  Testator 
died  domiciled  in  State  Y  leaving  an  estate 
of  $60,000,000  after  debts,  exjjenses,  and 
estate  taxes.  Under  State  Y's  elective  share 
statute,  the  surviving  spouse  is  entitled  to  the 
date  of  death  value  of  one-third  of  the 
decedent's  estate  after  debts,  expenses,  and 
taxes.  The  statute  also  provides  that  the 
surviving  spouse  is  not  entitled  to  any  of  the 
estate's  income  and  does  not  participate  in 
appreciation  or  depreciation  of  the  estate's 
assets.  Further,  under  the  statute,  the 
surviving  spouse  is  entitled  to  interest  on  the 
elective  share  ftt)m  the  date  of  the  court  order 
directing  the  executrix  to  make  payments. 

(B)  The  executrix  elected  the  calendar  year 
for  the  estate.  Diiring  the  1999  taxable  year, 
the  estate  received  dividend  inconie  of 
$3,000,000,  and  paid  administration 
expenses  of  $60,000  and  paid  the  surviving 
spouse  $1 ,000,000  of  interest  payments  on 
the  elective  share.  Also,  during  ^e  1999 
taxable  year,  the  executrix  distributed 
$5,000,000  to  the  surviving  spouse  in  partial 
satisfaction  of  the  elective  share.  The 
executrix  made  no  other  distributions  during 
the  1999  taxable  year. 

(ii)  Holding.  Separate  share  treatment 
applies  to  each  of  the  three  residuary 
bequests  and  to  the  surviving  spouse's 
elective  share. 

(iii)  Application.  The  distributable  net 
income  of  each  child's  residuary  bequest  is 
$980,000  (a  33.33%  share  of  estate  income 
less  a  33.33%  share  of  estate  expenses). 
Because  the  surviving  spouse  was  not 
entitled  to  any  estate  income  under  state  law, 
no  income  is  allocated  to  the  spouse's 
separate  share.  The  distribution  in 
satisfaction  of  the  spouse's  elective  share 
does  not  consist  of  any  distributable  net 
income  and  is  not  included  in  the  spouse's 
gross  income  under  section  662.  The 
$1,000,000  of  interest  payment  to  the 
surviving  spouse  must  be  included  in  gross 
income  of  the  spouse  under  section  61. 
Therefore,  the  estate  is  treated  as  having 
distributed  to  the  surviving  spouse 
$5,000,000  of  amounts  other  than  1999  estate 
income.  Accordingly,  the  estate  is  not 
allowed  a  deduction  under  section  661  for 
the  distribution  made  to  the  surviving 
spouse.  The  taxable  income  of  the  estate  for 
the  1999  taxable  year  is  $2,939,400 
($3,000,000  (dividend  income]  minus 
$60,000  (expenses)  and  S600  (personal 
exemption)).  The  $1,000,000  interest 
payment  is  a  nondeductible  personal  interest 
expense  described  in  section  163(h). 

Example  4.  (i)  Facts.  (A)  Testator  died 
domiciled  in  State  Z  on  February  14, 1999, 
survived  by  a  spouse  and  two  children. 


Testator's  will  contains  a  non proportional 
funding  fractional  formula  marital  bequest 
for  the  surviving  spouse  with  a  residuary 
credit  shelter  trust  for  the  lifetime  benefit  of 
the  surviving  spouse,  and  remainder  to.  the 
two  children  on  the  surviving  spouse's  death. 
The  date  of  death  value  of  the  estate  is 
$1,650,000. 

(B)  The  executrix  elected  the  calendar  year 
for  the  estate.  Under  the  fractional  formula, 
the  marital  bequest  constitutes  60%  of  the 
estate  and  the  credit  shelter  trust  constitutes 
40%  of  the  estate.  Accordingly,  the  executrix 
claims  a  marital  deduction  of  $990,000  on 
the  estate  tax  return  for  the  amount  passing 
to  the  spouse  under  the  fractional  formula. 
On  December  31,  1999.  the  executrix  made 

a  partial  proportionate  distribution  of 
$1,000,000,  $600,000  to  the  surviving  spouse 
outright  and  $400,000  to  the  credit  shelter 
trust.  As  of  December  31, 1999,  prior  to  the 
distribution,  the  value  of  Testator's  estate  had 
appreciated  to  $2,000,000. 

(C)  During  the  1999  taxable  year,  the  estate 
made  no  other  distributions,  received 
dividend  income  of  $20,000,  and  f>aid 
expenses  of  $8,000. 

(ii)  Holding.  Separate  share  treatment 
applies  to  the  fractional  formula  marital 
bequest  and  the  credit  shelter  trust. 

(iii)  Application.  (A)  Because  Testator 
provided  for  a  fractional  formula  marital 
bequest  in  the  will,  the  income  and  any 
appreciation  in  the  value  of  the  estate  assets 
is  proportionately  allocated  between  the 
marital  bequest  share  and  the  credit  shelter 
trust  share.  Therefore,  the  distributable  net 
income  must  be  allocated  60%  for  the  marital 
separate  share  and  40%  for  the  credit  shelter 
separate  share. 

(B)  The  distributable  net  income  allocable 
to  the  marital  share  is  $7,200  (60%  of  estate 
income  less  60%  of  estate  expenses). 
Corresptondingly,  the  distributable  net 
income  allocable  to  the  credit  shelter  share 
is  $4,800  (40%  of  estate  income  less  40%  of 
estate  expenses).  Because  the  $600,000 
amount  distributed  in  partial  satisfaction  of 
the  marital  bequest  exceeds  the  distributable 
net  income  of  $7,200  allocated  to  the  marital 
share,  the  estate  is  treated  as  having 
distributed  to  the  surviving  spouse  $7,200  of 
1999  distributable  net  income  and  $592,800 
of  other  amounts.  Similarly,  because  the 
$400,000  distributed  in  partial  satisfaction  of 
the  amount  payable  to  the  credit  shelter  trust 
exceeds  the  distributable  net  income  of 
$4,800  allocated  to  the  credit  shelter  trust 
share,  the  estate  is  treated  as  having 
distributed  to  the  credit  shelter  trust  $4,800 
of  1999  distributable  net  income  and 
$395,200  of  other  amounts.  Accordingly,  the 
estate  is  allowed  a  deduction  of  $12,000 
under  section  661  for  the  1999  taxable  year. 
The  taxable  income  of  the  estate  is  $0, 
computed  as  follows: 

Dividends  $20,000 

Deductions: 
Distribution  to  sur- 
viving spouse 

share  $7,200 

Distribution  to  cred- 
it shelter  trust 

share  4,800 

Expenses  8,000 
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(C)In 
surviving  spousd 
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income  for  the 
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must  include  in  gross 
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surviving  spouse.  The 
must  include  in  gross 
1^99  taxable  year  an  amount 
tf  ibutable  net  income  of  the 
share  (S4,800)  that  was 
credit  shelter  trust. 
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Par.  7.  Section  1.663(c)-€  is  added  to 
read  as  follow?: 

§1.663(c)-6    Effective  date. 

Sections  1.6i)3(c)-l  through  1.663(c)- 
5  concerning  tj  le  application  of  the 
separate  share  ^les  to  estates  apply  to 
estates  of  decedents  dying  after  the  final 
regulations  arej  published  in  the  Federal 
Register. 
Robert  E.  Wenze  I, 

Deputy  Commiss  ioner  of  Internal  Revenue. 
|FR  Doc.  99-176  Filed  1-5-99;  8:45  am] 
■ILUNG  CODE  4630  ^l-P 


DEPARTMErfT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-10638S-9fe] 
RIN  1545-AW65 

Education  Tas^  Credits 

agency:  IntemLl  Revenue  Service  (IRS), 
Treasury.         I 

ACTION:  Notice'of  proposed  rulemaking 
and  requests  to  hold  a  videoconference 
public  hearing] 


'-^ 


SUMMARY:  Thisi  document  contains 
proposed  regulations  relating  to  the 
Hope  Scholarship  Credit  and  the 
Lifetime  Learning  Credit  in  section  25A 
of  the  Internal  Revenue  Code.  These 
proposed  regulations  provide  guidance 
to  individuals  who  may  claim  the  Hope 
Scholarship  Cijedit  or  the  Lifetime 
Learning  Credit  for  certain 
postsecondaryjeducational  expenses. 
This  documenj  also  annoimces  that  a 
public  hearing  will  be  held  on  the 
proposed  ^egu^tions  upon  request  and 
that  persons  ot^tside  the  Washington. 
DC,  area  who  Wish  to  testify  at  the 
hearing  may  request  that  the  IRS 
videoconference  the  hearing  to  their 
sites. 

DATES:  Written!  °^  electronically 
generated  comtnents  must  be  received 
by  April  6,  1939.  Requests  to 
videoconference  the  hearing  to  other 
sites  must  be  r^eived  by  March  8, 1999. 


ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-106388-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
106388-981  Courier's  Desk,  Internal 
Revenue  Se.   .ce,  1111  Constitution 
Avenue.,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  IRS  will 

publish  the  time  and  date  of  the  public 
hearing  and  the  locations  of  any 
videoconferencing  sites  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Dorma 
Welch,  (202)  622-4910;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  contact 
Michael  L.  Slaughter,  (202)  622-7190 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Conunents  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  8, 1999.  Comments 
are  specifically  requested  concerning: 

whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.25A-l(d) 
and  (f).  Taxpayers  must  elect  to  claim  an 
education  credit  by  attaching  Form 
8863,  "Education  Credits  (Hope  and 
Lifetime  Learning  Credits)."  to  a  timely 
filed  (including  extensions)  federal 
income  tax  return  for  the  taxable  year  in 
which  a  credit  is  claimed.  This 
collection  of  information  is  required  in 
order  for  a  taxpayer  to  elect  to  claim  an 
education  credit.  This  information  will 
be  used  to  carry  out  the  internal  revenue 
laws.  The  likely  respondents  are 
individuals. 

The  reporting  burden  contained  in 
§  1.25A-l(d)  and  (0  is  reflected  in  the 
burden  of  Form  8863,  "Education 
Credits  (Hope  and  Lifetime  Learning 
Credits),"  and  Form  1040.  "U.S. 
Individual  Income  Tax  Return." 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuTis  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  Taxpayer  Rehef  Act  of  1997 
(Public  Law  105-34  (111  Stat.  788) 
(TRA  '97))  added  section  25A  to  the 
Internal  Revenue  Code  to  provide  the 
Hope  Scholarship  Credit  and  the 
Lifetime  Learning  Credit  (education 
credits).  In  general,  the  Hope 
Scholarship  Credit  and  the  Lifetime 
Learning  Credit  allow  taxpayers  to  claim 
a  nonrefundable  credit  against  their 
federal  income  taxes  for  certain 
postsecondary  educational  expenses.  On 
November  17, 1997.  the  IRS  published 
Notice  97-60  (1997-46  I.R.B.  8)  to 
provide  general  guidance  on  the  higher 
education  tax  incentives  enacted  by 
TRA  '97,  including  the  Hope 
Scholarship  Credit  and  the  Lifetime 
Learning  Credit.  This  docimient 
contains  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
to  provide  detailed  guidance  on  the 
education  credits  in  section  25A. 

TRA  '97  also  added  section  6050S  to 
the  Code,  which  requires  eUgible 
educational  institutions  to  file 
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information  returns  to  assist  taxpayer 
and  the  IRS  in  determining  the 
education  credit  that  taxpayers  may 
claim  under  section  25A.  The  IRS  has 
published  several  notices  outlining  the 
limited  information  returns  that  are 
required  for  1998  and  1999.  On 
December  22, 1997,  the  IRS  pubUshed 
Notice  97-73  (1997-51  I.R.B.  16),  which 
describes  the  information  that  must  be 
reported  for  1998.  On  September  8, 
1998,  the  IRS  published  Notice  98-46 
(1998-36  I.R.B.  21).  which  extends  the 
application  of  Notice  97-73  to 
information  returns  required  under 
section  6050S  for  1999.  Finally,  on 
December  7,  1998,  the  IRS  pubUshed 
Notice  98-59  (1998-49  I.R.B.  16).  which 
modified  the  two  prior  Notices  by 
providing  that  an  eUgible  educational 
institution  is  not  required  to  file 
information  returns  under  section  6050S 
for  1998  or  1999  with  respect  to  either: 
(1)  students  who  are  enrolled  during  the 
year  only  in  courses  for  which  the 
student  receives  no  academic  credit 
from  the  educational  institution:  or  (2) 
nonresident  alien  students,  unless 
requested  to  do  so  by  the  student.  The 
IRS  and  the  Treasury  Department  intend 
to  issue  separate  regulations  on  the 
information  reporting  required  under 
section  6050S  for  years  after  1999. 

Explanation  of  Provisions 

1.  Calculation  of  Education  Credit  and 
General  Eligibility  Requirements 

Under  the  proposed  regulations,  a 
taxpayer  may  claim  a  nonrefundable 
education  credit  equal  to  the  total  of  the 
Hope  Scholarship  Credit  and  the 
Lifetime  Learning  Credit  allowed  for  the 
taxpayer,  the  taxpayer's  spouse,  and  any 
claimed  dependents.  An  education 
credit  in  excess  of  a  taxpayer's  tax 
liability  for  the  taxable  year  can  not  be 
refunded.  As  with  other  personal 
credits,  section  25A  does  not  allow  a 
carryforward  of  an  unused  education 
credit  or  a  carryforward  of  excess 
qualified  expenses. 

The  proposed  regulations  provide 
rules  for  the  coordination  of  the  Hope 
Scholarship  Credit  and  the  Lifetime 
Learning  Q«dit.  The  proposed 
regulations  provide  that,  in  the  same 
taxable  year,  a  taxpayer  may  claim  a 
Hope  Scholarship  Credit  for  each 
eligible  student's  qualified  tuition  and 
related  expenses  and  a  Lifetime 
Learning  Credit  for  one  or  more  other 
students'  qualified  tuition  and  related 
expenses.  The  regulations  provide  that  a 
taxpayer  may  claim  either  the  Hope 
Scholarship  Credit  or  the  Lifetime 
Learning  Credit,  but  not  both,  for  the 
qualified  tuition  and  related  expenses  of 
the  same  student  in  the  same  taxable 


year.  A  Hope  Scholarship  Credit  may  be 
claimed  for  the  qualified  tuition  and 
related  expenses  (up  to  a  specified  limit 
described  below)  of  each  eligible 
student.  The  Lifetime  Learning  Credit 
may  be  claimed  for  the  aggregate 
amount  of  qualified  tuition  and  related 
expenses  (up  to  a  specified  Umit 
described  below)  of  those  students  for 
whom  no  Hope  Scholarship  Credit  is 
claimed. 

Consistent  with  the  income 
limitations  in  section  25A(d),  the 
proposed  regulations  provide  that  the 
education  credit  allowed  is  phased  out 
for  taxpayers  with  modified  adjusted 
gross  income  between  $40,000  and 
$50,000  ($80,000  and  $100,000  for 
taxpayers  filing  a  joint  return)  for  the 
taxable  year.  For  taxable  years  beginning 
after  2001,  these  amounts  will  be 
adjusted  for  inflation.  Based  on  the 
definition  in  section  25A(d)(3),  the 
regulations  define  modified  adjusted 
gross  income  as  the  adjusted  gross 
income  (as  defined  in  section  62)  of  the 
taxpayer  for  the  taxable  year  increased 
by  any  amount  excluded  firom  gross 
income  under  section  911,  931 ,  or  933 
(relating  to  income  earned  abroad  or 
from  certain  U.S.  possessions  or  Puerto 
Rico).  The  amount  of  an  otherwise 
allowable  education  credit  for  a  taxable 
year  that  is  reduced  solely  by  reason  of 
the  modified  adjusted  gross  income 
limitation  can  not  be  carried  forward 
and  claimed  in  a  subsequent  taxable 
year. 

Consistent  with  the  requirements  in 
section  25A(e)(l),  the  proposed 
regulations  provide  that  a  taxpayer  must 
elect  to  claim  the  education  credit.  The 
election  must  be  made  by  attaching 
Form  8863,  "Education  Credits  (Hope 
and  Lifetime  L,eaming  Credits),"  to  the 
taxpayer's  federal  income  tax  return  for 
the  taxable  year  in  which  the  credit  is 
claimed.  Consistent  with  the 
identification  requirements  in  section 
25A(g)(l).  the  regulations  provide  that  a 
taxpayer  must  include  on  the  federal 
income  tax  return  the  name  and 
taxpayer  identification  number  of  each 
student  for  whom  the  credit  is  claimed. 

Consistent  with  the  requirements  in 
section  25A(e)(2).  the  proposed 
regulations  provide  that  no  education 
credit  is  allowed  for  a  taxable  year  for 
the  qualified  tuition  and  related 
expenses  of  a  student  if:  (1)  During  the 
taxable  year,  a  distribution  is  made  to, 
or  on  behalf  of,  the  student  fi-om  an 
education  individual  retirement  account 
described  in  section  530(b);  and  (2)  any 
portion  of  the  distribution  is  excluded 
from  gross  income  under  section 
530(d)(2). 

The  proposed  regulations  provide 
guidance  on  the  rules  for  claiming  an 


education  credit  in  the  case  of  a 
dependent.  The  regulations  provide 
that,  if  the  student  is  a  claimed 
dependent  of  another  taxpayer,  only 
that  taxpayer  may  claim  the  education 
credit  for  the  student's  qualified  tuition 
and  related  expenses.  The  regulations 
explain  that,  if  the  taxpayer  is  eligible 
to,  but  does  not.  claim  the  student  as  a 
dependent,  only  the  student  may  claim 
the  education  credit  for  the  student's 
qualified  tuition  and  related  expenses. 

2.  Definitions 

The  proposed  regulations  provide  that 
a  claimed  dependent  is  a  dependent  (as 
defined  in  section  152)  for  whom  a 
deduction  under  section  151  is  allowed 
on  the  taxpayer's  federal  income  tax 
return  for  the  taxable  year  in  which  the 
credit  is  claimed. 

Based  on  the  requirements  of  section 
25A(f)(2).  the  proposed  regulations 
provide  that  an  eligible  educational 
institution  means  a  college,  university, 
vocational  school,  or  other 
postsecondary  educational  institution 
that:  (1)  Is  described  in  section  481  of 
the  Higher  Education  Act  of  1965  (HEA) 
(20  U.S.C.  1088)  as  in  effect  on  August 
5, 1997  (generally  all  accredited  public, 
nonprofit,  and  proprietary 
postsecondary  institutions);  and  (2) 
participates  in  a  federal  student 
financial  aid  program  under  title  IV  of 
the  HEA  (20  U.S.C.  1070  et  seq.)  or  is 
certified  by  the  Department  of 
Education  as  eligible  to  participate  in 
such  a  program  but  chooses  not  to 
participate. 

The  proposed  regulations  provide  that 
academic  period  means  a  quarter, 
semester,  trimester,  or  other  period  of 
study  (such  as  a  summer  school  session) 
as  reasonably  determined  by  the  eligible 
educational  institution.  Neither  section 
25A  nor  its  legislative  history  defines 
the  term  academic  period.  Additionally, 
the  Department  of  Education  does  not 
have  a  recognized  definition  of 
academic  period.  The  definition  in  the 
regulation  is  intended  to  include 
institutions  that  use  traditional 
academic  terms  and  institutions  that  do 
not  use  academic  terms,  but  for  example 
use  clock  hours  or  credit  hours.  The  IRS 
and  Treasury  invite  comments  on  this 
definition  of  academic  period  as  well  as 
suggestions  on  alternative  definitions. 

Based  on  the  definition  in  section 
25A(f)(l),  the  proposed  regulations 
define  qualified  tuition  and  related 
expenses  as  the  tuition  and  fees 
required  for  the  enrollment  or 
attendance  of  a  student  for  courses  of 
instruction  at  an  eligible  educational 
institution.  This  definition  is  generally 
consistent  with  the  definition  of  tuition 
and  fees  contained  in  section  472(1)  of 
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the  HEA  (20  L  .S.C.  108711(1)).  See  H.R. 
Conf.  Rep.  No  599. 105th  Cong.,  2d 
Sess.,  at  p.  32^  (1998).  The  regulations 
provide  that,  i^  general,  the  test  for 
determining  wfhether  a  fee  is  treated  as 
a  qualiBed  tuition  and  related  expense 
is  whether  thej  fee  is  required  to  be  paid 
to  the  eligible  educational  institution  by 
students  as  a  qondition  of  the  students' 
enrollment  or  attendance  at  the 
institution.  Tqe  regulations  specifically 
provide  that  qualified  tuition  and 
related  expenses  include  fees  for  books, 
supplies,  and  0quipment  used  in  a 
course  of  studV  only  if  the  fees  must  be 
paid  to  the  eli|ible  educational 
institution  for  the  enrollment  or 
attendance  of  the  student  at  the 
institution.  Similarly,  the  regulations 
provide  that,  ip  general,  qualified 
tuition  and  related  expenses  include 
nonacademic  fees  (fees  charged  by  an 
eligible  educa^onal  institution  that  are 
not  used  directly  for,  or  allocated  to,  an 
academic  coulse  of  study)  only  if  the 
fees  must  be  pbid  to  the  eligible 
educational  institution  for  the 
enrollment  or  Attendance  of  the  student 
at  the  institutibn. 

However,  based  on  the  legislative 
history  to  section  25A,  the  proposed 
regulations  provide  that  qualified 
tuition  and  relhted  expenses  do  not 
include  the  costs  of  room  and  board, 
insurance,  medical  expenses  (such  as 
student  health  fees),  transportation,  and 
similar  personal,  living,  or  family 
expenses,  regai^dless  of  whether  the  fees 
must  be  paid  to  the  eligible  educational 
institution  forithe  enrollment  or 
attendance  of  the  student  at  the 
institution.  Se^  H.R.  Conf.  Rep.  No.  220, 
105th  Cong.,  ikt  Sess..  at  pp.  343.  346 
(1997).  Furthef,  based  on  the  limitations 
in  section  25Aj  (f)(1)(B)  and  (c)(2)(B),  the 
regulations  provide  that  qualified 
tuition  and  relkted  expenses  do  not 
include  expenses  that  relate  to  any 
course  of  instrpction  or  other  education 
that  involves  ^orts,  games,  hobbies,  or 
any  noncredit  course,  unless  the  course 
is  part  of  the  siudent's  degree  program 
or,  in  the  case  of  the  Lifetime  Learning 
Credit,  is  takei  i  by  the  student  to  acquire 
or  improve  job  skills. 

3.  Hope  Schoh  irship  Credit 

The  Hope  Sliholarship  Credit  is  a  per 
student  credit  khat  may  be  claimed  for 
each  eligible  siudent.  Consistent  with 
the  provisions,  of  section  25A(b)(l),  the 
proposed  regulations  provide  that  for 
taxable  years  Qegiiuiing  before  2002  the 
maximum  Ho]4e  Scholarship  Credit 
amount  is  $1,^00  (100  percent  of  the 
first  $1,000  of  the  qualified  tuition  and 
related  expends  paid  during  the  taxable 
year  for  education  furnished  to  an 
eligible  student  during  any  academic 


period  beginning  in  the  taxable  year  or 
treated  as  begiiming  in  the  taxable  year, 
plus  50  percent  of  Uie  next  $1,000  of 
such  expenses  paid  with  respect  to  that 
student).  For  taxable  years  beginning 
after  2001,  the  $1,000  amounts  will  be 
adjusted  for  inflation.  Consistent  with 
the  provisions  of  section  25A(b)(2)(A), 
the  regulations  provide  that  the  Hope 
Scholarship  Credit  is  allowed  for  only 
two  taxable  years  for  each  eligible 
student. 

Based  on  the  requirements  in  section 
25A(b)  (2)  and  (3).  the  proposed 
regulations  define  an  eligible  student  for 
purposes  of  the  Hope  Scholarship  Credit 
as  a  student  who  meets  all  of  the 
following  requirements:  (1)  For  at  least 
one  academic  period  during  the  taxable 
year,  the  student  enrolls  at  an  eligible 
educational  institution  in  a  program 
leading  toward  a  postsecondary  degree, 
certificate,  or  other  recognized 
postsecondary  educational  credential 
[degree  requirement);  (2)  for  at  least  one 
academic  period  during  the  taxable 
year,  the  student  enrolls  for  at  least  half 
of  the  normal  full-time  work  load  for  the 
course  of  study  the  student  is  pursuing 
(work  load  requirement);  (3)  as  of  the 
beginning  of  the  taxable  year,  the 
student  has  not  completed  the  first  two 
years  of  postsecondary  education  at  an 
eligible  educational  institution  (year  of 
study  requirement);  and  (4)  the  student 
has  not  been  convicted  of  a  federal  or 
state  felony  offense  for  the  possession  or 
distribution  of  a  controlled  substance  as 
of  the  end  of  the  taxable  for  which  the 
credit  is  claimed  (felony  drug  conviction 
restriction). 

The  proposed  regulations  explain  that 
the  student  meets  the  work  load 
requirement  if  the  student  is  eiu-olled  for 
at  least  half  of  the  normal  full-time  work 
load,  as  determined  by  the  eligible 
educational  institution.  The  regulations 
provide  that  the  educational 
institution's  standards  for  a  half-time 
work  load  must  equal  or  exceed  the 
standards  established  by  the  Department 
of  Education  under  the  HEA  and  set 
forth  in  34  CFR  674.2(b)  for  a  half-time 
luidergraduate  student. 

The  proposed  regulations  explain  that 
whether  a  student  has  completed  the 
first  two  years  of  postsecondary 
education  as  of  the  beginning  of  the 
taxable  year  is  based  on  whether  the 
eligible  educational  institution  the 
student  is  eruolled  in  awards  the 
student  two  years  of  academic  credit  for 
postsecondary  course  work  completed 
by  the  student  prior  to  the  beginning  of 
the  taxable  year.  However,  the 
regulations  provide  that  any  academic 
credit  awarded  by  the  educational 
institution  solely  on  the  basis  of  the 


student's  performance  on  proficiency 
examinations  is  not  taken  into  account. 

The  proposed  regulations  provide  that 
the  Hope  Scholarship  Credit  is  effective 
for  expenses  paid  after  December  31, 
1997,  for  education  furnished  in 
academic  periods  beginning  after  that 
date. 

4.  Lifetime  Learning  Credit 

The  Lifetime  Learning  Credit  is  a  per 
taxpayer  credit,  rather  than  a  per 
student  credit.  For  taxable  years 
begiiming  before  2003,  the  maximimi 
Lifetime  Learning  Credit  amoimt  is 
$1,000  (20  percent  of  up  to  $5,000  of  the 
aggregate  qualified  tuition  and  related 
expenses  paid  diuing  the  taxable  year 
for  education  furnished  to  the  taxpayer, 
the  taxpayer's  spouse,  and  any  claimed 
dependent  during  any  academic  period 
beginning  in  the  taxable  year  or  treated 
as  beginning  in  the  taxable  year).  For 
taxable  years  beginning  on  or  after  2003, 
the  maximum  credit  amount  is  $2,000 
(20  percent  of  up  to  $10,000  of  the 
aggregate  qualified  tuition  and  related 
expenses  paid  during  the  taxable  year 
for  education  furnished  to  the  taxpayer, 
the  taxpayer's  spouse,  and  any  claimed 
dependent  during  any  academic  period 
beginning  in  the  taxable  year  or  treated 
as  beginning  in  the  taxable  year). 

In  contrast  to  the  Hope  Scholarship 
Credit,  the  Lifetime  Learning  Credit  is 
allowed  for  an  imlimited  number  of 
years  for  each  student  and  does  not  have 
a  degree  requirement,  year  of  study 
requirement,  work  load  requirement,  or 
a  felony  drug  conviction  restriction.  See 
H.R.  Conf.  Rep.  No.  220,  105th  Cong., 
1st  Sess.,  at  p.  346-347  (1997). 
Therefore,  a  taxpayer  may  claim  a 
Lifetime  Learning  Credit  for  a  student's 
qualified  tuition  and  related  exp>enses 
even  if  the  taxpayer  could  not  claim  a 
Hope  Scholarship  Credit  for  those 
expenses. 

Based  on  the  provisions  of  section 
25A(c)(2)(B)  and  the  legislative  history 
to  section  25A,  the  proposed  regulations 
provide  that,  for  purposes  of  claiming  a 
Lifetime  Learning  Credit,  amounts  that 
a  taxpayer  is  required  to  pay  for  a  course 
at  an  eligible  educational  institution  are 
qualified  tuition  and  related  expenses  if 
the  course  is  either  part  of  a 
postsecondary  degree  program  or  is  part 
of  a  nondegree  program  that  is  taken  by 
the  student  to  acquire  or  improve  job 
skills.  The  legislative  history  explains 
that  the  Lifetime  Learning  Credit  is 
available  with  respect  to  any  course  of 
instruction  at  any  eligible  educational 
institution  (whether  the  student  is 
eiuolled  on  a  full-time,  half-time,  or  less 
than  half-time  basis)  to  acquire  or 
improve  job  skills  of  the  student.  See 
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H.R.  Conf.  Rep.  No.  220, 105th  Cong., 
1st  Sess.,  at  p.  346-347  (1997). 

The  proposed  regulations  provide  that 
the  Lifetime  Learning  Credit  is  effective 
for  expenses  paid  after  June  30, 1998, 
for  education  furnished  in  academic 
periods  beginning  after  that  date. 

5.  Special  Rules  Relating  to 
Characterization  and  Timing  of 
Payments 

The  proposed  regulations  provide 
guidance  on  qualified  tuition  and 
related  expenses  paid  by  a  third  party. 
The  regulations  provide  that,  solely  for 
purposes  of  section  25A,  if  a  third  party 
makes  a  payment  directly  to  an  eligible 
educational  institution  to  pay  for  a 
student's  qualified  tuition  and  related 
expenses,  the  student  is  treated  as 
receiving  the  payment  from  the  third 
party,  and,  in  turn,  paying  the  quahfied 
tuition  and  related  expenses  to  the 
institution. 

Consistent  with  the  provisions  of 
section  25A(g)(3),  the  proposed 
regulations  provide  that  qualified 
tuition  and  related  expenses  paid  by  a 
student  are  treated  as  paid  by  the 
taxpayer  if  the  student  is  a  claimed 
dependent  of  the  taxpayer. 

The  proposed  regulations  provide 
rules  for  adjustments  to  qualified  tuition 
and  related  expenses  for  certain 
excludable  educational  assistance. 
Consistent  with  the  provisions  of 
section  25A(g)(2)  and  the  legislative 
history,  the  regulations  provide  that  the 
amount  of  otherwise  allowable  qualified 
tuition  and  related  expenses  paid  during 
a  taxable  year  must  be  reduced  by  the 
following  amounts  paid  to,  or  on  behalf 
of,  a  student  during  the  taxable  year:  (1) 
a  qualified  scholarship  that  is 
excludable  fi'om  gross  income  under 
section  117;  (2)  a  veterans'  or  member 
of  the  armed  forces'  educational 
assistance  allowance  under  chapter  30, 
31,  32,  34,  or  35  of  title  38,  U.S.C,  or 
chapter  1606  of  title  10.  U.S.C;  (3) 
employer-provided  educational 
assistance  that  is  excludable  bom  gross 
income  under  section  127;  and  (4)  any 
other  educational  assistance  that  is 
excludable  from  gross  income  (other 
than  as  a  gift,  bequest,  devise,  or 
inheritance  within  the  meaning  of 
section  102(a)).  See  H.R.  Conf.  Rep.  No. 
220, 105th  Cong.,  1st  Sess.,  at  p.  343. 
347  (1997). 

The  proposed  regulations  provide 
rules  for  allocating  scholarships  and 
fellowship  grants  among  expenses.  The 
regulations  provide  that  a  scholarship  or 
fellowship  grant  is  treated  as  a  qualified 
scholarship  excludable  from  income 
under  section  117  (and  thereby  reduces 
the  amoimt  of  qualified  tuition  and 
related  expenses  that  a  taxpayer  may 


otherwise  include  in  claiming  an 
education  credit)  unless  either:  (1)  the 
student  reports  the  grant  as  income  on 
the  student's  federal  income  tax  return; 
or  (2)  the  grant  must  be  applied,  by  its 
terms,  to  expenses  other  than  qualified 
tuition  and  related  expenses  within  the 
meaning  of  section  117(b)(2),  such  as 
room  and  board. 

The  proposed  regulations  provide 
guidance  on  the  timing  rules  for 
claiming  an  education  credit.  Consistent 
with  the  general  rule  in  section 
25A(b)(l)  and  (c)(1),  the  regulations 
provide  that  an  education  credit 
generally  is  allowed  only  for  payments 
of  qualified  tuition  and  related  expenses 
that  cover  an  academic  period  beginning 
in  the  same  taxable  year  as  the  year  the 
payment  is  made.  However,  consistent 
with  the  specific  prepayment  rule  in 
section  25A(g)(4),  the  regulations 
provide  that,  if  qualified  tuition  and 
related  expenses  are  paid  during  a 
taxable  year  to  cover  an  academic 
period  that  begins  during  the  first  three 
months  of  the  taxpayer's  next  taxable 
year,  an  education  credit  is  allowed 
only  in  the  taxable  year  in  which  the 
expenses  are  paid.  Note,  however,  that 
because  the  Hope  Scholarship  Credit 
does  not  apply  to  expenses  paid  before 
January  1, 1998,  and  the  Lifetime 
Learning  Credit  does  not  apply  to 
expenses  paid  before  July  1, 1998,  the 
prepayment  rule  does  not  apply  for 
tuition  paid  in  1997  to  cover  an 
academic  period  beginning  in  1998. 

Consistent  with  the  legislative  history 
to  section  25A,  the  proposed  regulations 
provide  that  an  education  credit  may  be 
claimed  for  the  qualified  tuition  and 
related  expenses  paid  with  the  proceeds 
of  a  loan  only  in  die  taxable  year  in 
which  the  expenses  are  paid,  and  not  in 
.the  taxable  year  in  which  the  loan  is 
repaid.  See  H.R.  Conf.  Rep.  No.  220, 
105th  Cong.,  1st  Sess.,  at  p.  342,  346 
(1997).  In  order  to  provide  taxpayers 
with  a  date  certain  for  payment,  the 
regulations  provide  that  loan  proceeds 
disbursed  directly  to  an  educational 
institution  are  treated  as  paid  on  the 
date  of  the  disbursement.  However,  if 
the  taxpayer  does  not  know  the  date  of 
the  disbursement,  the  taxpayer  must 
treat  quahfied  tuition  and  related 
expenses  as  paid  on  the  last  date 
prescribed  for  payment  by  the 
educational  institution. 

Consistent  with  the  directive  in 
section  25A(i),  the  proposed  regulations 
provide  rules  for  refunds  of  qualified 
tuition  and  related  expenses.  The 
regulations  provide  that,  if  a  payment 
and  a  refund  of  qualified  tuition  and 
related  expenses  occur  in  the  same 
taxable  year,  the  amount  of  qualified 
tuition  and  related  expenses  for  the 


taxable  year  is  calculated  by  adding  all 
qualified  tuition  and  related  expenses 
paid  for  the  taxable  year,  and 
subtracting  any  refund  of  the  expenses 
received  from  the  eligible  educational 
institution  during  the  same  taxable  year. 

The  proposed  regulations  provide 
that,  if,  in  a  taxable  year,  a  taxpayer  (or 
the  taxpayer's  spouse  or  a  claimed 
dependent)  receives  a  refund  from  an 
eligible  educational  institution  of 
qualified  tuition  and  related  expenses 
paid  in  a  prior  taxable  year  and  the 
refund  is  received  before  the  taxpayer 
files  a  federal  income  tax  return  for  the 
prior  taxable  year,  the  amount  of  the 
qualified  tuition  and  related  expenses 
for  the  prior  taxable  year  must  be 
reduced  by  the  amount  of  the  refund. 

Similar  to  the  tax  benefit  rule,  the 
proposed  regulations  provide  that,  if,  in 
a  taxable  year,  a  taxpayer  (or  the 
taxpayer's  spouse  or  a  claimed 
dependent)  receives  a  refund  of 
qualified  tuition  and  related  expenses 
for  which  the  taxpayer  claimed  an 
education  credit  in  a  prior  taxable  year, 
the  tax  for  the  subsequent  taxable  year 
is  increased  by  the  recapture  amount. 
The  recapture  amount  is  the  difference 
between  the  credit  claimed  in  the  prior 
taxable  year  and  the  redetermined 
credit.  "The  redetermined  credit  is 
computed  by  reducing  the  amount  of 
the  qualified  tuition  and  related 
expenses  for  which  a  credit  was  claimed 
in  the  prior  taxable  year  by  the  amount 
of  the  refund  of  the  qualified  tuition  and 
related  expenses  (redetermined 
qualified  expenses),  and  computing  the 
credit  using  the  redetermined  qualified 
expenses  and  the  relevant  facts  and 
circiunstance  of  the  prior  taxable  year, 
such  as  modified  adjusted  gross  income. 

The  proposed  regulations  provide 
that,  if,  in  a  taxable  year,  any  excludable 
educational  assistance  is  received  for 
the  quahfied  tuition  and  related 
expenses  paid  during  a  prior  taxable 
year,  the  educational  assistance  is 
treated  as  a  refund  of  qualified  tuition 
and  related  expenses.  In  this  situation, 
if  a  taxpayer  (or  the  taxpayer's  spouse  or 
a  claimed  dependent)  receives  any 
excludable  educational  assistance  before 
the  taxpayer  files  a  federal  income  tax 
return  for  the  prior  taxable  year,  the 
amount  of  the  qualified  tuition  and 
related  expenses  for  the  prior  taxable 
year  is  reduced  by  the  amount  of  the 
excludable  educational  assistance. 
However,  if  a  taxpayer  (or  the  taxpayer's 
spouse  or  claimed  dependent)  receives 
excludable  educational  assistance  after 
the  taxpayer  has  filed  a  federal  income 
tax  return  for  the  prior  taxable  year,  any 
education  credit  claimed  for  the  prior 
taxable  year  is  subject  to  recapture. 
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6.  Proposed  E  fective  Date 

These  regulations  are  proposed  to  be 
effective  on  tl|e  date  they  are  published 
in  the  Federal  Register  as  Rnal 
regulations.  Taxpayers  may  rely  on 
these  proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  If,  and  to  the  ext«it,  future 
guidance  is  more  restrictive  than  the 
guidance  in  the  proposed  regulations, 
the  future  guidance  will  be  applied 
without  retroajctive  effect. 

Special  Anal3ilses 

It  has  been  determined  that  these 
proposed  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  ^ot  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chaptef  5)  does  not  apply  to  these 
regulations,  aiid  because  the  regulations 
do  not  impost  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  doQs  not  apply.  Pursuant  to 
section  7805  ($.  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Adnlinistration  for  comment 
on  their  impait  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regiilations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  and  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasiuy  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  can  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  will  be  scheduled  in 
the  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  IRS  r^ognizes  that  p)ersons 
outside  the  Washington,  DC,  area  may 
also  wish  to  testify  at  the  public  hearing 
through  videoconferencing.  Requests  to 
include  videoconferencing  sites  must  be 
received  by  fvfarch  8,  1999.  If  the  IRS 
receives  sufficient  indications  of  interest 
to  warrant  vic^eoconferencing  to  a 
particular  cityi,  and  if  the  IRS  has 
videoconfereiicing  facilities  available  in 
that  city  on  the  date  the  public  hearing 
is  to  be  scheduled,  the  IRS  will  try  to 
accommodate!  the  requests. 

The  IRS  will  publish  the  time  and 
date  of  the  public  hearing  and  the 
locations  of  a^y  videoconferencing  sites 
in  an  aimouncement  in  the  Federal 
Register.         ' 

Drafting  infbrmation.  The  principal 
author  of  the  tegulations  is  Donna 


Welch,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  irom  the  IRS  and  the 
Treasury  Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 
Section  1.2SA-0  also  issued  under  section  26 

U.S.C.  25A(i). 
Section  1.2SA-1  also  issued  under  section  26 

U.S.C.  25A(i). 
Section  1.25A-2  also  issued  under  section  26 

U.S.C.  25A(i). 
Section  1.2SA-3  also  issued  under  section  26 

U.S.C.  25A(i). 
Section  1.25A-4  also  issued  under  section  26 

U.S.C.  25A(i). 
Section  1.25A-5  also  issued  under  section  26 

U.S.C.  25A(i).  •   *  • 

Par.  2.  Sections  1.25A-0  through 
1.25A-5  are  added  to  read  as  follows: 

f1.2SA-0    Table  of  contents. 

This  section  lists  captions  contained 
in  §§  1.25A-1, 1.25A-2, 1.25A-3. 
1.25A-4.andl.25A-5. 

§  1.25A-1    Calculation  of  education  credit 
and  general  eligibility  requirements. 

(a)  Amount  of  education  credit. 

(b)  Coordination  of  Hope  Scholarship 
Credit  and  Lifetime  Learning 

Credit. 

(1)  In  general. 

(2)  Hope  Scholarship  Credit. 

(3)  Lifetime  Learning  Credit. 

(4)  Examples. 

(c)  Limitation  based  on  modified  adjusted 
gross  income. 

(1)  In  general. 

(2)  Modified  adjusted  gross  income 
defined. 

(3)  Inflation  adjustment. 

(d)  Election. 

(e)  Coordination  with  Education  IRA. 

(f)  Identification  requirement. 

(g)  Claiming  the  credit  in  the  case  of  a 
dependent. 

(1)  In  general. 

(2)  Examples. 

(h)  Married  tax{>ayers. 
(i)  Nonresident  alien  taxpayers  and 
dependents. 
§1.25A-2    Definitions. 

(a)  Claimed  dependent. 

(b)  Eligible  educational  institution. 

(1)  In  general. 

(2)  Rules  on  federal  financial  aid  programs. 

(c)  Academic  period. 

(d)  Qualified  tuition  and  related  expenses. 


(1)  In  general. 

(2)  Required  fees, 
(i)  In  general. 

(ii)  Books,  supplies,  and  equipment, 
(iii)  Nonacademic  fees. 

(3)  Personal  expenses. 

(4)  Treatment  of  comprehensive  fees. 

(5)  Hobby  courses. 

(6)  Examples. 

§  1 .25A-3    Hope  Scholarship  Credit. 

(a)  Amount  of  the  credit. 

(1)  In  general. 

(2)  Maximum  credit. 

(b)  Per  student  credit. 

(1)  In  general. 

(2)  Example. 

(c)  Credit  allowed  for  only  two  taxable 
years. 

(d)  Eligible  student. 

(1)  Eligible  student  defined, 
(i)  Degree  requirement. 

(ii)  Work  load  requirement, 
(iii)  Year  of  study  requirement, 
(iv)  No  felony  drug  conviction. 

(2)  Examples. 

(e)  Academic  period  for  prepayments. 

(1)  In  general. 

(2)  Example. 

(f)  Effective  date. 

§  1 .25A-4    Lifetime  Learning  Credit. 

(a)  Amount  of  the  credit. 

(1)  Taxable  years  beginning  before  January 
1,  2003. 

(2)  Taxable  years  beginning  after  December 
31,  2002. 

(3)  Coordination  with  the  Hope 
Scholarship  Credit. 

(4)  Examples. 

(b)  Credit  allowed  for  unlimited  number  of 
taxable  years. 

(c)  Both  degree  and  nondegree  courses  are 
eligible  for  the  credit. 

(1)  In  general. 

(2)  Examples. 

(d)  Effective  date. 

§  1 .25A-5    Special  rules  relating  to 
characterization  and  timing  of  payments. 

(a)  Payments  of  educational  expenses  by  a 
third  party. 

(1)  In  general. 

(2)  Example. 

(b)  Expenses  paid  by  dependent.    . 

(1)  In  general. 

(2)  Example. 

(c)  Adjustment  to  qualified  tuition  and 
related  expenses  for  certain  excludable 
educational  assistance. 

(1)  In  general. 

(2)  No  adjustment  foi  excludable 
educational  assistance  attributable  to 
expenses  paid  in  a  prior  year. 

(3)  Allocation  of  scholarships  and 
fellowship  grants. 

(4)  Examples. 

(d)  No  double  benefit. 

(e)  Timing  rules. 

(1)  In  general. 

(2)  Prepayment  rule, 
(i)  In  general. 

(ii)  Example. 

(3)  Expenses  paid  with  loan  proceeds. 

(f)  Refund  of  qualified  tuition  and  related 
expenses. 

(1)  Payment  and  refund  of  qualified  tuition 
and  related  expenses  in  the  same  taxable 
year. 
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(2)  Payment  of  qualified  tuition  and  related 
expenses  in  one  taxable  year  and  refund  in 
subsequent  taxable  year  before  return  filed 
for  prior  taxable  year. 

(3)  Payment  of  qualified  tuition  and  related 
expenses  in  one  taxable  year  and  refund  in 
subsequent  taxable  year. 

(i)  In  general. 

(ii)  Recapture  amount. 

(4)  Excludable  educational  assistance 
received  in  a  subsequent  taxable  year  treated 
as  refund. 

(5)  Examples. 

§  1 .25A-1    Calculation  of  education  credit 
and  general  eligibility  requirentents. 

(a)  Amount  of  education  credit.  An 
individual  taxpayer  is  allowed  a 
nonrefundable  education  credit  against 
income  tax  imposed  by  chapter  1  of  the 
Internal  Revenue  Code  for  the  taxable  year. 
The  amount  of  the  education  credit  is  the 
total  of  the  Hope  Scholarship  Credit  (as 
described  in  §  1.25A-3)  plus  the  Lifetime 
Learning  Credit  (as  described  in  §  1.25A-4). 
For  limitations  on  the  credits  allowed  by 
subpart  A  of  part  IV  of  subchapter  A  of 
chapter  1,  see  section  26. 

(d)  Coordination  of  Hope  Scholarship 
Credit  and  Lifetime  Learning  Credit — (1) 
In  general.  In  the  same  taxable  year,  a 
taxpayer  may  claim  a  Hope  Scholarship 
Credit  for  each  eligible  student's 
qualified  tuition  and  related  expenses 
(as  defined  in  §  1.25A-2(d))  and  a 
Lifetime  Learning  Credit  for  one  or  more 
other  students'  qualified  tuition  and 
related  expenses.  However,  a  taxpayer 
may  not  claim  both  a  Hope  Scholarship 
Credit  and  a  Lifetime  Learning  Credit 
with  respect  to  the  same  student  in  the 
same  taxable  year. 

(2)  Hope  Scholarship  Credit.  Subject 
to  certain  limitations,  a  Hope 
Scholarship  Credit  may  be  claimed  for 
the  qualified  tuition  and  related 
expenses  paid  during  a  taxable  year 
with  respect  to  each  eligible  student  (as 
defined  in  §  1.25A-3(d)).  Qualified 
tuition  and  related  expenses  paid  during 
a  taxable  year  with  respect  to  any 
student  for  whom  a  Hope  Scholarship 
Credit  is  claimed  may  not  be  taken  into 
account  in  computing  the  amount  of  the 
Hope  Scholarship  Credit  with  respect  to 
any  other  student  or  the  Lifetime 
Learning  Credit. 

(3)  Lifetime  Learning  Credit.  Subject 
to  certain  limitations,  a  Lifetime 
Learning  Credit  may  be  claimed  for  the 
aggregate  amount  of  qualified  tuition 
and  related  expenses  paid  during  a 
taxable  year  with  respect  to  students  for 
whom  no  Hope  Scholarship  Credit  is 
claimed. 

(4)  Examples.  The  follovdng  examples 
illustrate  the  rules  of  this  paragraph  (b): 

Example  1.  In  1999,  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  for  his 
dependent,  B,  to  attend  College  Y  during 
1999.  Assuming  all  other  relevant 


requirements  are  met.  Taxpayer  A  may  claim 
either  a  Hope  Scholarship  Credit  or  a 
Lifetime  Learning  Credit  with  respect  to 
dependent  B,  but  not  both.  See  §  1.25A-3(a) 
and§1.25A-4(a). 

Example  2.  In  1999,  Taxpayer  C  pays 
S2,000  in  qualified  tuition  and  related 
expenses  for  her  dependent,  D,  to  attend 
College  Z  during  1999.  In  1999,  Taxpayer  C 
also  pays  $500  in  qualified  tuition  and 
related  expenses  to  attend  a  computer  course 
during  1999  to  improve  Taxpayer  C's  job 
skills.  Assuming  all  other  relevant 
requirements  are  met,  Taxpayer  C  may  claim 
a  Hope  Scholarship  Credit  for  the  S2,000  of 
qualified  tuition  and  related  expenses 
attributable  to  dependent  D  (see  §  1.25A-3(a)) 
and  a  Lifetime  Learning  Credit  for  the  $500 
of  qualified  tuition  and  related  expenses 
incurred  to  improve  her  job  skills. 

Example  3.  "The  facts  are  the  same  as  in 
Example  2.  except  that  Taxpayer  C  pays 
$3,000  in  qualified  tuition  and  related 
expenses  for  her  dependent,  D,  to  attend 
College  Z  during  1999.  Although  a  Hope 
Scholarship  Credit  is  available  only  with 
respect  to  the  first  $2,000  of  qualified  tuition 
and  related  expenses  paid  with  respect  to  D 
(see  §  1.25A-3(a)),  Taxpayer  C  may  not  add 
the  $1,000  of  excess  expenses  to  her  $500  of 
qualified  tuition  and  related  expenses  in 
computing  the  amount  of  the  Lifetime 
Learning  Credit. 

(c)  Limitation  based  on  modified 
adjusted  gross  income — (1)  In  general. 
The  education  credit  that  a  taxpayer 
may  otherwise  claim  is  phased  out 
ratably  for  taxpayers  with  modified 
adjusted  gross  income  between  $40,000 
and  $50,000  ($80,000  and  $100,000  for 
married  individuals  who  file  a  joint 
return).  Thus,  taxpayers  with  modified 
adjusted  gross  income  above  $50,000  (or 
$100,000  for  joint  filers)  may  not  claim 
an  education  credit. 

(2)  Modified  adjusted  gross  income 
defined.  The  term  modified  adjusted 
gross  income  means  the  adjusted  gross 
income  (as  defined  in  section  62)  of  the 
taxpayer  for  the  taxable  year  increased 
by  any  amount  excluded  fi-om  gross 
income  under  section  911,  931,  or  933 
(relating  to  income  earned  abroad  or 
from  certain  U.S.  possessions  or  Puerto 
Rico). 

(3)  Inflation  adjustment.  For  taxable 
years  beginning  after  2001,  the  amounts 
in  paragraph  (c)(1)  of  this  section  will  be 
increased  for  inflation  occurring  after 
2000  in  accordance  with  section  1(0(3). 
If  any  amount  adjusted  under  this 
paragraph  (c)(3)  is  not  a  multiple  of 
$1,000,  the  amount  will  be  rounded  to 
the  next  lowest  multiple  of  $1,000. 

(d)  Election.  No  education  credit  is 
allowed  unless  a  taxpayer  elects  to 
claim  the  credit  on  the  taxpayer's  timely 
filed  (including  extensions)  federal 
income  tax  return  for  the  taxable  year  in 
which  the  credit  is  claimed.  The 
election  is  made  by  attaching  Form 
8863,  "Education  Credits  (Hope  and 


Lifetime  Learning  Credits),"  (or  its 
successor)  to  that  federal  income  tax 
return. 

(e)  Coordination  with  Education  IRA. 
No  education  credit  is  allowed  for  a 
taxable  year  for  the  qualified  tuition  and 
related  expenses  of  a  student  if — 

(1)  During  the  taxable  year,  a 
distribution  is  made  to,  or  on  behalf  of, 
the  student  from  an  education 
individual  retirement  account  described 
in  section  530(b)  (Education  IRA);  and 

(2)  Any  portion  of  the  distribution  is 
excluded  from  gross  income  under 
section  530(d)(2). 

(f)  Identification  requirement.  No 
education  credit  is  allowed  unless  a 
taxpayer  includes  on  the  federal  income 
tax  retiu-n  claiming  the  credit  the  name 
and  the  taxpayer  identification  number 
of  the  student  for  whom  the  credit  is 
claimed.  For  rules  relating  to  assessment 
for  an  omission  of  a  correct  taxpayer 
identification  number,  see  section 
6213(b)  and  (g)(2)(J). 

(g)  Claiming  the  credit  in  the  case  of 
a  dependent — (1)  In  general.  If  a  student 
is  a  claimed  dependent  of  another 
taxpayer,  only  that  taxpayer  may  claim 
the  education  credit  for  the  student's 
qualified  tuition  and  related  expenses. 
However,  if  the  taxpayer  is  eligible  to, 
but  does  not,  claim  the  student  as  a 
dependent,  only  the  student  may  claim 
the  education  credit  for  the  student's 
qualified  tuition  and  related  expenses. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (g): 

Example  1.  In  1999,  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  for  his 
dependent,  B,  to  attend  University  Y  during 
1999.  Taxpayer  A  claims  B  as  a  dependent 
on  his  federal  income  tax  return.  Therefore, 
assuming  all  other  relevant  requirements  are 
met.  Taxpwyer  A  is  allowed  an  education 
credit  on  his  federal  income  tax  return,  and 
B  is  not  allowed  an  education  credit  on  B's 
federal  income  tax  return.  The  result  would 
be  the  same  if  B  paid  the  qualified  tuition 
and  related  expenses.  See  §  1.25A-5(b). 

Example  2.  In  1999,  Taxpayer  C  has  one 
dependent,  D.  In  1999,  D  pays  qualified 
tuition  and  related  expenses  to  attend 
University  Z  during  1999.  Although 
Taxpayer  C  is  eligible  to  claim  D  as  a 
dependent  on  her  federal  income  tax  return, 
she  does  not  do  so.  Therefore,  assuming  all 
other  relevant  requirements  are  met,  D  is 
allowed  an  education  credit  on  D's  federal 
income  tax  return,  and  Taxpayer  C  is  not 
allowed  an  education  credit  on  her  federal 
income  tax  return,  with  respect  to  D's 
education  expenses.  The  result  would  be  the 
same  if  C  paid  the  qualified  tuition  and 
related  expenses  on  behalf  of  D.  See  §  1.25A- 
5(a). 

(h)  Married  taxpayers.  If  a  taxpayer  is 
married  (within  the  meaning  of  section 
7703),  no  education  credit  is  allowed 
imless  the  taxpayer  and  tho-  taxpayer's 
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spouse  file  a  oint  federal  income  tax 
return  for  the  taxable  year. 

(i)  Nonresident  alien  taxpayers  and 
dependents.  I  f  a  taxpayer  or  the 
taxpayer's  spi  )use  is  a  nonresident  alien 
for  any  portic  n  of  the  taxable  year,  no 
education  credit  is  allowed  unless  the 
nonresident  dien  is  treated  as  a  resident 
alien  by  reasc  n  of  an  election  under 
section  6013(5)  or  (h).  In  addition,  if  a 
student  is  a  nanresident  alien,  a 
taxpayer  may  not  claim  an  education 
credit  with  respect  to  the  qualified 
tuition  and  r«  lated  expenses  of  the 
student  unless  the  student  is  a 
dependent  as  defined  in  section  152. 
Among  other  requirements  under 
section  152,  tie  nonresident  alien 
student  must  be  a  resident  of  a  country 
contiguous  to  the  United  States  in  order 
to  be  treated  as  a  dependent. 

§1.2SA-2    Deflnitions. 

(a)  Claimea  dependent.  A  claimed 
dependent  mf ans  a  dependent  (as 
defined  in  section  152)  for  whom  a 
deduction  under  section  151  is  allowed 
on  a  taxpayers  federal  income  tax 
return  for  theitaxable  year. 

(b)  Eligible  ipducational  institution — 
(1)  In  generaA  In  general,  an  eligible 
educational  institution  means  a  college, 
university,  vqcational  school,  or  other 
postsecondary  educational  institution 
that  is—         I 

(i)  Described  in  section  481  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1088)  as  in  effect  on  August  5, 1997, 
(generally  all  accredited  public, 
nonprofit,  and  proprietary 
postsecondary  institutions);  and 

(ii)  Participating  in  a  federal  financial 
aid  program  Under  title  FV  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1070 
et  seq.)  or  is  certified  by  the  Department 
of  Education  ks  eligible  to  participate  in 
such  a  prograpi  but  chooses  not  to 
participate,    j 

(2)  Rules  on  federal  financial  aid 
programs.  For  rules  governing  an 
educational  institution's  eligibility  to 
participate  in  federal  financial  aid 
programs,  seei  20  U.S.C.  1070  et  seq.;  20 
U.S.C.  1094;  { nd  34  CFR  600  and  668. 

(c)  Academic  period.  Academic 
period  means  a  quarter,  semester, 
trimester,  or  c  ther  period  of  study  (such 
as  a  summer  •  chool  session)  as 
reasonably  d^ermined  by  an  eligible 
educational  institution. 

(d)  Qualified  tuition  and  related 
expenses — (ij  In  general.  Qualified 
tuition  and  rmated  expenses  means 
tuition  and  fees  required  for  the 
enrollment  oi  attendance  of  a  student 
for  courses  of  instruction  at  an  eligible 
educational  ii  istitution. 

(2)  Required  fees — (i)  In  general. 
Except  as  proi^ided  in  paragraph  (d)(3) 


of  this  section,  the  test  for  determining 
whether  any  fee  is  a  qualified  tuition 
and  related  expense  is  whether  the  fee 
is  required  to  be  paid  to  the  eligible 
educational  institution  as  a  condition  of 
the  student's  enrollment  or  attendance 
at  the  institution. 

(ii)  Books,  supplies,  and  equipment. 
Qualified  tuition  and  related  expenses 
include  fees  for  books,  supplies,  and 
equipment  used  in  a  course  of  study 
only  if  the  fee  must  be  paid  to  the 
eligible  educational  institution  for  the 
enrollment  or  attendance  of  the  student 
at  the  institution. 

(iii)  Nonacademic  fees.  Except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  qualified  tuition  and  related 
expenses  include  fees  charged  by  an 
eligible  educational  institution  that  are 
not  used  directly  for,  or  allocated  to,  an 
academic  course  of  instruction  only  if 
the  fee  must  be  paid  to  the  eligible 
educational  institution  for  the 
enrollment  or  attendance  of  the  student 
at  the  institution. 

(3)  Personal  expenses.  Qualified 
tuition  and  related  expenses  do  not 
include  the  costs  of  room  and  board, 
insurance,  medical  expenses, 
transportation,  and  similar  personal, 
living,  or  family  expenses,  regardless  of 
whether  the  fee  must  be  paid  to  the 
eligible  educational  institution  for  the 
enrollment  or  attendance  of  the  student 
at  the  institution. 

(4)  Treatment  of  comprehensive  fees. 
If  a  student  is  required  to  pay  a 
comprehensive  fee  to  an  eligible 
educational  institution  that  includes 
charges  for  tuition,  fees,  and  personal 
expenses  described  in  paragraph  (d)(3) 
of  this  section,  the  portion  of  the 
comprehensive  fee  that  is  allocable  to 
personal  expenses  is  not  a  qualified 
tuition  and  related  expense.  The 
allocation  must  be  made  by  the 
institution  using  a  reasonable  method. 

(5)  Hobby  courses.  Qualified  tuition 
and  related  expenses  do  not  include 
expenses  that  relate  to  any  course  of 
instruction  or  other  education  that 
involves  sports,  games,  or  hobbies,  or 
any  noncredit  course,  unless  the  course 
or  other  education  is  part  of  the 
student's  degree  program  or,  in  the  case 
of  the  Lifetime  Learning  Credit,  is  taken 
by  the  student  to  acquire  or  improve  job 
skills. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 
In  each  example,  assume  that  all  other 
relevant  requirements  to  claim  an 
education  credit  are  met.  The  examples 
are  as  follows: 

Example  1.  University  V  offers  a  degree 
program  in  dentistry.  In  addition  to  tuition, 
all  students  enrolled  in  the  program  are 
required  to  pay  a  fee  to  University  V  for  the 


rental  of  dental  equipment.  Because  the 
equipment  rental  fee  must  be  paid  to 
University  V  for  enrollment  and  attendance, 
the  tuition  and  the  equipment  rental  fee  are 
qualified  tuition  and  related  expenses. 

Example  2.  First-year  students  at  College 
W  are  required  to  obtain  books  and  other 
reading  materials  used  in  its  mandatory  first- 
year  curriculum.  The  books  and  other 
reading  materials  are  not  required  to  be 
purchased  from  College  W  and  may  be 
borrowed  from  other  students  or  purchased 
from  off-campus  bookstores,  as  well  as  from 
College  W's  bookstore.  College  W  bills 
students  for  any  books  and  materials 
purchased  from  College  W's  bookstore.  The 
fee  that  College  W  charges  for  the  first-year 
books  and  materials  purchased  at  its 
bookstore  is  not  a  qualified  tuition  and 
related  expense  because  the  books  and 
materials  are  not  required  to  be  purchased 
from  College  W  for  enrollment  or  attendance 
at  the  institution. 

Example  3.  All  students  who  attend 
College  X  are  required  to  pay  a  separate 
student  activity  fee  in  addition  to  their 
tuition.  The  student  activity  fee  is  used  solely 
to  fund  on-campus  organizations  and 
activities  run  by  students,  such  as  the  student 
newspaper  and  the  student  government  (no 
portion  of  the  fee  covers  personal  expenses). 
Although  labeled  as  a  student  activity  fee,  the 
fee  is  required  for  enrollment  or  attendance 
at  College  X.  Therefore,  the  fee  is  a  qualified 
tuition  and  related  expense. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  College  X  offers  an 
optional  athletic  fee  that  students  may  pay  to 
receive  discounted  tickets  to  sports  events. 
The  athletic  fee  is  not  required  for  enrollment 
or  attendance  at  College  X.  Therefore,  the  fee 
is  not  a  qualified  tuition  and  related  expense. 

Example  5.  College  Y  requires  all  students 
to  live  on  campus.  It  charges  a  single 
comprehensive  fee  to  cover  tuition,  required 
fees  not  allocable  to  personal  expenses,  and 
room  and  board.  Based  on  College  Y's 
reasonable  allocation,  sixty  percent  of  the 
comprehensive  fee  is  allocable  to  tuition  and 
other  required  fees  not  allocable  to  personal 
expenses,  and  the  remaining  forty  p)ercent  of 
the  comprehensive  fee  is  allocable  to  charges 
for  room  and  board.  Therefore,  only  sixty 
f)ercent  of  College  Y's  comprehensive  fee  is 
a  qualified  tuition  and  related  expense. 

Example  6.  As  a  degree  student  at  College 
Z,  Student  A  is  required  to  take  a  certain 
number  of  courses  outside  of  her  chosen 
major  in  Economics.  To  fulfill  this 
requirement.  Student  A  enrolls  in  a  square 
dancing  class  offered  by  the  Physical 
Education  Department.  Because  Student  A 
receives  credit  toward  her  degree  program  for 
the  square  dancing  class,  the  tuition  for  the 
square  dancing  class  is  included  in  qualified 
tuition  and  related  expenses. 

§  1 .25A-3    Hope  Scholarship  Credit 
(a)  Amount  of  the  credit — (1)  In 
general.  Subject  to  the  phase  out  of  the 
education  credit  described  in  §  1.25A- 
1(c),  the  Hope  Scholarship  Credit 
amount  is  the  total  of — 

(i)  100  percent  of  the  first  $1,000  of 
qualified  tuition  and  related  expenses 
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paid  during  the  taxable  year  for 
education  furnished  to  an  eligible 
student  (as  defined  in  paragraph  (d)  of 
this  section)  who  is  the  taxpayer,  the 
taxpayer's  spouse,  or  any  claimed 
dependent  during  any  academic  period 
beginning  in  the  taxable  year  (or  treated 
as  beginning  in  the  taxable  year,  see 
§1.25A-5(e)(2));plus 

(ii)  50  percent  of  the  next  $1,000  of 
such  expenses  paid  with  respect  to  that 
student. 

(2)  Maximum  credit.  For  taxable  years 
beginning  before  2002,  the  maximum 
Hope  Scholarship  Credit  allowed  for 
each  eligible  student  is  SI, 500.  For 
taxable  years  beginning  after  2001,  the 
amounts  in  paragraph  (a)(1)  of  this 
section  to  determine  the  maximum 
credit  will  be  increased  for  inflation 
occurring  after  2000  in  accordance  with 
section  1(f)(3).  If  any  amoimt  adjusted 
under  this  paragraph  (a)(2)  is  not  a 
multiple  of  $100,  the  amount  will  be 
rounded  to  the  next  lowest  multiple  of 
$100. 

(b)  Per  student  credit — (1)  In  general. 
A  Hope  Scholarship  Credit  may  be 
claimed  for  the  qualified  tuition  and 
related  expenses  of  each  eligible  student 
(as  defined  in  paragraph  (d)  of  this 
section). 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (b). 
In  the  example,  assume  that  all  the 
requirements  to  claim  an  education 
credit  are  met.  The  example  is  as 
follows: 

Example.  In  1999,  Taxpayer  A  has  two 
de{>endents,  B  and  C,  both  of  whom  are 
eligible  students.  Taxpayer  A  pays  $1,600  in 
qualified  tuition  and  related  expenses  for 
dependent  B  to  attend  a  community  college. 
Taxpayer  A  pays  $5,000  in  qualified  tuition 
and  related  expenses  for  dependent  C  to 
attend  University  X.  Taxpayer  A  may  claim 
a  Hope  Scholarship  Credit  of  $1,300  ($1,000 
■f-  (.50  X  $600))  for  dependent  B,  and  the 
maximimi  $1,500  Hope  Scholarship  Credit 
for  dependent  C,  for  a  total  Hope  Scholarship 
Credit  of  $2,800. 

(c)  Credit  allowed  for  only  two  taxable 
years.  For  each  eligible  student,  the 
Hope  Scholarship  Credit  may  be 
claimed  for  no  more  than  two  taxable 
years. 

(d)  Eligible  student— {1)  Eligible 
student  defined.  For  purposes  of  the 
Hope  Scholarship  Credit,  the  term 
eligible  student  means  a  student  who 
satisfies  all  of  the  following 
requirements — 

(i)  Degjree  requirement.  For  at  least 
one  academic  period  that  begins  during 
the  taxable  year,  the  student  enrolls  at 
an  eligible  educational  institution  in  a 
program  leading  toward  a  postsecondary 
degree,  certificate,  or  other  recognized 
postsecondary  educational  credential; 


(ii)  Work  load  requirement.  For  at 
least  one  academic  period  that  begins 
during  the  taxable  year,  the  student 
enrolls  for  at  least  half  of  the  normal 
full-time  work  load  for  the  course  of 
study  the  student  is  pursuing.  The 
standard  for  what  is  half  of  the  normal 
full-time  work  load  is  determined  by 
each  eligible  educational  institution. 
However,  the  standard  for  half-time  may 
not  be  lower  than  standards  for  half- 
time  established  by  the  Department  of 
Education  under  the  Higher  Education 
Act  of  1965  and  set  forth  in  34  CFR 
674.2(b)  for  a  half-time  undergraduate 
student; 

(iii)  Year  of  study  requirement.  As  of 
the  beginning  of  the  taxable  year,  the 
student  has  not  completed  the  first  two 
years  of  postsecondary  education  at  an 
eligible  educational  institution.  Whether 
a  student  has  completed  the  first  two 
years  of  postsecondary  education  at  an 
eligible  educational  institution  as  of  the 
beginning  of  a  taxable  year  is 
determined  based  on  whether  the 
institution  in  which  the  student  is 
enrolled  in  a  degree  program  (as 
described  in  paragraph  (d)(l)(i)  of  this 
section)  awards  the  student  two  years  of 
academic  credit  at  that  institution  for 
postsecondary  coiu-se  work  completed 
by  the  student  prior  to  the  begiiming  of 
the  taxable  year.  Any  academic  credit 
awarded  by  the  eligible  educational 
institution  solely  on  the  basis  of  the 
student's  performance  on  proficiency 
examinations  is  disregarded  in 
determining  whether  the  student  has 
completed  two  years  of  postsecondary 
education;  and 

(iv)  No  felony  drug  conviction.  The 
student  has  not  been  convicted  of  a 
federal  or  state  felony  offense  for 
possession  or  distribution  of  a 
controlled  substance  as  of  the  end  of  the 
taxable  year  for  which  the  credit  is 
claimed. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 
In  each  example,  assume  that  the 
student  has  not  been  convicted  of  a 
felony  drug  offense,  that  the  institution 
is  an  eligible  educational  institution 
unless  otherwise  stated,  that  the 
qualified  tuition  and  related  expenses 
are  paid  during  the  same  taxable  year 
that  the  academic  period  begins,  and 
that  a  Hope  Scholarship  Credit  has  not 
previously  been  claimed  for  the  student 
(see  paragraph  (c)  of  this  section).  The 
examples  are  as  follows: 

Example  1.  Student  A  graduates  from  high 
school  in  June  1998  and  enrolls  full-time  in 
an  undergraduate  degree  program  at  College 
U  for  the  1998  Fall  semester.  For  the  1999 
Spring  semester.  Student  A  again  enrolls  at 
College  U  on  a  full-time  basis.  For  the  1999 
Fall  semester,  Student  A  enrolls  in  less  than 


half  the  normal  full-time  course  work  for  her 
degree  program.  Because  Student  A  is 
enrolled  in  an  undergraduate  degree  program 
on  at.  least  a  half-time  basis  for  at  least  one 
academic  period  that  begins  during  1998  and 
at  least  one  academic  period  that  begins 
during  1999,  Student  A  is  an  eligible  student 
for  taxable  years  1998  and  1999  (including 
the  1999  Fall  semester  when  Student  A 
enrolls  at  College  U  on  less  than  a  half-time 
basis). 

Example  2.  Prior  to  1998.  Student  B 
attended  college  for  several  years  on  a  full- 
time  basis.  Student  B  transfers  to  College  V 
for  the  1998  Spring  semester.  College  V 
awards  Student  B  credit  for  some  (but  not  all) 
of  the  courses  he  previously  completed,  and 
College  V  classifies  Student  B  as  a  first- 
semester  sophomore.  During  both  the  Spring 
and  Fall  semesters  of  1998.  Student  B  enrolls 
in  half  the  normal  full-time  work  load  for  his 
degree  program.  Because  College  V  does  not 
classify  Student  B  as  having  completed  the 
first  two  years  of  postsecondary  education  as 
of  the  beginning  of  1998,  Student  B  is  an 
eligible  student  for  taxable  year  1998. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  After  taking  classes  on  a  half-time 
basis  for  the  1998  Spring  and  Fall  semesters, 
Student  B  enrolls  in  a  full-time  work  load  at 
College  V  for  the  1999  Spring  semester. 
College  V  classifies  Student  B  as  a  second- 
semester  sophomore  for  the  1999  Spring 
semester  and  as  a  first-semester  junior  for  the 
1999  Fall  semester  Because  College  V  does 
not  classify  Student  B  as  having  completed 
the  first  two  years  of  postsecondary 
education  as  of  the  beginning  of  1999, 
Student  B  is  an  eligible  student  for  taxable 
year  1999. 

Example  4.  At  the  time  that  Student  C 
enrolls  in  a  degree  program  at  College  W  for 
the  1998  Fall  semester,  Student  C  takes 
examinations  to  demonstrate  her  proficiency 
in  several  subjects.  On  the  basis  of  Student 
C's  performance  on  these  examinations, 
College  W  classifies  Student  C  as  a  second- 
semester  sophomore  as  of  the  beginning  of 
the  1998  Fall  semester.  Student  C  takes  a  full- 
time  work  load  during  the  1998  Fall  semester 
and  during  the  1999  Spring  and  Fall 
semesters.  Because  Student  C  was  not 
enrolled  in  a  college  or  other  eligible 
educational  institution  prior  to  1998  (but 
rather  was  classified  as  a  second-semester 
sophomore  by  College  W  as  of  the  start  of  the 
1998  Fall  semester  solely  because  of 
proficiency  examinations).  Student  C  is  not 
treated  as  having  completed  the  first  two 
years  of  postsecondary  education  at  an 
eligible  educational  institution  as  of  the 
beginning  of  1998  or  as  of  the  beginning  of 
1999.  Therefore,  Student  C  is  an  eligible 
student  for  both  taxable  years  1998  and  1999. 

Example  5.  During  the  1998  Fall  semester. 
Student  D  is  a  high  school  student  who  takes 
classes  on  a  half-time  basis  at  College  X. 
Student  D  is  not  enrolled  as  part  of  a  degree 
program  at  College  X  because  College  X  does 
not  admit  students  to  a  degree  program 
unless  the  student  has  a  high  school  diploma 
or  equivalent.  Because  Student  D  is  not 
enrolled  in  a  degree  program  at  College  X 
during  1998,  Student  D  is  not  an  eligible 
student  for  taxable  year  199'8. 

Example  6.  The  facts  are  ihe  same  as  in 
Example  5.  During  the  1999  Spring  semester. 
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Student  D  again  attends  College  X  but  not  as 
part  of  a  degree  program.  Student  D  graduates 
in  June  1999.  For  the  1999 
dent  D  enrolls  in  College  X 
program,  and  College  X 
credit  for  her  prior  course 
work  at  College  K 

During  the  19*9  Fall  semester.  Student  D 
takes  more  than  half  the  normal  full-time 
work  load  of  courses  for  her  degree  program 
at  College  X.  Because  Student  D  is  enrolled 
in  a  degree  prog^m  at  College  X  for  the  1999 
Fall  term  on  mote  than  a  half-time  basis. 
Student  D  is  an  aligible  student  for  all  of 
taxable  year  1999. 

Therefore,  thelqualified  tuition  and 
required  fees  paid  for  classes  taken  at  College 
X  during  both  the  1999  Spring  semester 
(during  which  Student  D  was  not  enrolled  in 
a  degree  prograj^)  and  the  1999  Fall  semester 
are  taken  into  account  in  computing  any 
Hop>e  Scholarship  Credit. 

Example  7.  Student  E  completed  two  years 
of  undergraduati  study  at  College  S  located 
in  Country  S.  College  S  is  not  an  eligible 
educational  institution  for  purposes  of  the 
education  creditk.  At  the  end  of  1998, 
Student  E  moves  to  the  United  States  and 
enrolls  in  an  undergraduate  degree  program 
at  College  Z  on  a  full-time  bwsis  for  the  1999 
Spring  semesterj  College  Z  awards  Student  E 
two  years  of  academic  credit  for  his  previous 
course  work  at  Qollege  S  and  classifies 
Student  E  as  a  fifst-semester  junior  for  the 

ster.  Student  E  is  treated  as 
the  first  two  years  of 
ucation  at  an  eligible 
educational  institution  as  of  the  beginning  of 
1999.  Therefore,  Student  E  is  not  an  eligible 
student  for  taxable  year  1999. 

Example  8.  Stndent  F  was  bom  and  raised 
in  Country  R,  ann  she  received  a  degree  in 
1998  from  College  R  located  in  Country  R. 
College  R  is  not  In  eligible  educational 
institution  for  purposes  of  the  education 
credits.  During  1999.  Student  F  moves  to  the 
United  States  and  enrolls  for  the  1999  Fall 
semester  on  a  fu)I-time  basis  in  a  graduate- 
degree  program  it  College  Y.  By  admitting 
Student  F  to  its  paduate  degree  program, 
College  Y  treats  ftudent  F  as  having 
completed  the  fi  -st  two  years  of 
postsecondary  e<  lucation  as  of  the  beginning 
of  1999.  Therefo  -e.  Student  F  is  not  an 
eligible  student  (or  taxable  year  1999. 

(e)  Academic  period  for 
prepaywents-k'[)  In  general.  For 
purposes  of  determining  whether  a 
stydent  meets  the  requirements  in 
paragraph  (d)  (if  this  section  for  a 
taxable  year,  ifl qualified  tuition  and 
related  expenses  are  paid  during  one 
taxable  year  for  an  academic  period  that 
begins  during  January,  February  or 
March  of  the  next  taxable  year  (for 
taxpayers  on  a  {fiscal  taxable  year,  use 
the  first  three  jionths  of  the  next  taxable 
year],  the  academic  period  is  treated  as 
beginning  durmg  the  taxable  year  in 
which  the  payment  is  made. 

(2)  ExamplCi,  The  following  example 
illustrates  the  hile  of  this  paragraph  (e). 
In  the  example .  assume  that  all  the 
requirements  1 3  claim  a  Hope 


Scholarship  Credit  are  met.  The 
example  is  as  follows: 

Example.  Student  G  graduates  from  high 
school  in  June  1998.  After  graduation, 
Student  G  works  full-time  for  several  months 
to  earn  money  for  college.  Student  G  enrolls 
full-time  in  an  undergraduate  degree  program 
at  University  W,  an  eligible  educational 
institution,  for  the  1999  Spring  semester, 
which  begins  in  January  1999.  Student  G 
pays  tuition  to  University  W  for  the  1999 
Spring  semester  in  December  1998.  Because 
the  tuition  paid  by  Student  G  in  1998  relates 
to  an  academic  period  that  begins  during  the 
first  three  months  of  1999,  Student  G"s 
eligibility  to  claim  a  Hope  Scholarship  Credit 
in  1998  is  determined  as  if  the  1999  Spring 
semester  began  in  1998.  Thus,  assuming 
Student  G  has  not  been  convicted  of  a  felony 
drug  offense  as  of  December  31. 1998, 
Student  G  is  an  eligible  student  for  1998. 

(f)  Effective  date.  The  Hope 
Scholarship  Credit  is  applicable  for 
qualified  tuition  and  related  expenses 
paid  after  December  31, 1997.  for 
education  furnished  in  academic 
periods  beginning  after  December  31, 
1997. 

§  1 .25A-4    Lifetime  Learning  Credit 

(a)  Amount  of  the  credit — (1)  Taxable 
years  beginning  before  January  1,  2003. 
Subject  to  the  phase  out  of  the 
education  credit  described  in  §  1 .25 A- 
1(c).  for  taxable  years  beginning  before 
2003,  the  Lifetime  Learning  Credit 
amount  is  20  percent  of  up  to  $5,000  of 
qualified  tuition  and  related  expenses 
paid  during  the  taxable  year  for 
education  furnished  to  the  taxpayer,  the 
taxpayer's  spouse,  and  any  claimed 
dependent  during  any  academic  period 
beginning  in  the  taxable  year  (or  treated 
as  begirming  in  the  taxable  year,  see 
§1.25A-5(e)(2)). 

(2)  Taxable  years  beginning  after 
December  31.  2002.  Subject  to  the  phase 
out  of  the  education  credit  described  in 
§  1.25A-l(c).  for  taxable  years  beginning 
after  2002.  the  Lifetime  Learning  Credit 
amount  is  20  percent  of  up  to  $10,000 
of  qualified  tuition  and  related  expenses 
paid  during  the  taxable  year  for 
education  furnished  to  the  taxpayer,  the 
taxpayer's  spouse,  and  any  claimed 
dependent  during  any  academic  period 
beginning  in  the  taxable  year  (or  treated 
as  beginning  in  the  taxable  year,  see 
§1.25A-5(e)(2)). 

(3)  Coordination  with  the  Hope 
Scholarship  Credit.  Expenses  paid  with 
respect  to  a  student  for  whom  the  Hope 
Scholarship  Credit  is  claimed  are  not 
eligible  for  the  Lifetime  Learning  Credit. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a). 
In  each  example,  assume  that  all  the 
requirements  to  claim  a  Lifetime 
Learning  Credit  or  a  Hope  Scholarship 


Credit,  as  applicable,  are  met.  The 
examples  are  as  follows: 

Example  1.  In  1999,  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  of 
S3 ,000  for  dependent  B  to  attend  an  eligible 
educational  institution,  and  he  pays  qualified 
tuition  and  related  expenses  of  $4,000  for 
def>endent  C  to  attend  an  eligible  educational 
institution.  Taxpayer  A  does  not  claim  a 
Hope  Scholarship  Credit  with  respect  to 
either  B  or  C.  Although  Taxpayer  A  paid 
$7,000  of  qualified  tuition  and  related 
expenses  during  the  taxable  year.  Taxpayer  A 
may  claim  the  Lifetime  Learning  Credit  with 
respect  to  only  S5,000  of  such  expenses. 
Therefore,  the  maximum  Lifetime  Learning 
Credit  Taxpayer  A  may  claim  for  1999  is 
S1,000  (.20  X  $5,000). 

Example  2.  In  1999,  Taxpayer  D  pays 
$6,000  of  qualified  tuition  and  related 
expenses  for  dependent  E,  and  $2,000  of 
qualified  tuition  and  related  expenses  for 
dependent  F,  to  attend  eligible  educational 
institutions.  Dependent  F  has  already 
completed  the  first  two  years  of 
postsecondary  education.  For  1999,  Taxpayer 
D  claims  the  maximum  $1,500  Hope 
Scholarship  Credit  with  respect  to  dependent 
E.  In  computing  the  amount  of  the  Lifetime 
Learning  Credit,  Taxpayer  D  may  not  include 
any  of  the  $6,000  of  qualified  tuition  and 
related  expenses  p)aid  on  behalf  of  def>endent 
E  but  may  include  the  $2,000  of  qualified 
tuition  and  related  expenses  of  dependent  F. 

(b)  Credit  allowed  for  unlimited 
number  of  taxable  years.  There  is  no 
limit  to  the  number  of  taxable  years  that 
a  taxpayer  may  claim  a  Lifetime 
Learning  Credit  with  respect  to  any 
student. 

(c)  Both  degree  and  nondegree 
courses  are  eligible  for  the  credit — (1)  In 
general.  For  purposes  of  the  Lifetime 
Learning  Credit,  amounts  paid  for  a 
course  at  an  eligible  educational 
institution  are  qualified  tuition  and 
related  expenses  if  the  course  is  either 
part  of  a  postsecondary  degree  program 
or  is  not  part  of  a  postsecondary  degree 
program  but  is  taken  by  the  student  to 
acquire  or  improve  job  skills. 

(2)  Examples.  The  following  examples 
illustrate  the  rule  of  this  paragraph  (c). 
In  each  example,  assume  that  all  the 
requirements  to  claim  a  Lifetime 
Learning  Credit  are  met.  The  examples 
are  as  follows: 

Example  1.  Taxpayer  A,  a  professional 
photographer,  enrolls  in  an  advanced 
photography  course  at  a  local  community 
college.  Although  the  course  is  not  part  of  a 
degree  program.  Taxpayer  A  enrolls  in  the 
course  to  improve  her  job  skills.  The  course 
fee  paid  by  Taxpayer  A  is  a  qualified  tuition 
and  related  expense  for  purposes  of  the 
Lifetime  Learning  Credit. 

Example  2.  Taxpayer  B.  a  stockbroker, 
plans  to  travel  abroad  on  a  "photo-safari"  for 
his  next  vacation.  In  preparation  for  the  trip. 
Taxpayer  B  enrolls  in  a  noncredit 
photography  class  at  a  local  community 
college.  Because  Taxpayer  B  is  not  taking  the 
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photography  course  as  part  of  a  degree 
program  or  to  acquire  or  improve  his  job 
skills,  amounts  paid  by  Taxpayer  B  for  the 
course  are  not  qualified  tuition  and  related 
expenses  for  purposes  of  the  Lifetime 
Learning  Credit. 

(d)  Effective  date.  The  Lifetime 
Learning  Credit  is  applicable  for 
qualified  tuition  and  related  expenses 
paid  after  June  30, 1998,  for  education 
furnished  in  academic  periods 
beginning  after  June  30, 1998. 

S1.25A-6    Special  rules  relating  to 
cliaractertzatlon  and  timing  of  payntents. 

(a)  Payments  of  educational  expenses 
by  a  third  party — (1)  In  general.  Solely 
for  purposes  of  section  25A,  if  a  third 
party  (someone  other  than  the  taxpayer, 
the  taxpayer's  spouse,  or  a  claimed 
dependent)  makes  a  payment  directly  to 
an  eligible  educational  institution  to  pay 
for  a  student's  qualified  tuition  and 
related  expenses,  the  student  is  treated 
as  receiving  the  payment  from  the  third 
party,  and,  in  turn,  paying  the  quaUfied 
tuition  and  related  expenses  to  the 
institution. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (a). 
In  the  example,  assiune  that  all  the 
requirements  to  claim  an  education 
credit  are  met.  The  example  is  as 
follows: 

Example.  Grandptarent  D  makes  a  direct 
payment  to  an  eligible  educational  institution 
for  Student  E's  qualiHed  tuition  and  related 
expenses.  Student  E  is  not  a  claimed 
dependent  in  1999.  For  purposes  of  claiming 
an  education  credit,  Student  E  is  treated  as 
receiving  the  money  from  her  grand()arent 
and,  in  turn,  paying  her  qualified  tuition  and 
related  expenses. 

(b)  Expenses  paid  by  dependent — (1) 
In  general.  Qualified  tuition  and  related 
expenses  paid  by  a  student  are  treated 
as  paid  by  a  taxpayer  if  the  student  is 

a  claimed  dependent  of  the  taxpayer  for 
the  taxable  year  in  which  the  expenses 
are  paid. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  ptaragraph  (b). 
In  the  example,  assume  that  all  the 
requirements  to  claim  an  education 
credit  are  met.  The  example  is  as 
follows: 

Example.  Under  a  court-approved  divorce 
decree.  Parent  A  is  required  to  pay  Student 
C's  college  tuition.  Parent  A  makes  a  direct 
payment  to  an  eligible  educational  institution 
for  Student  C's  1999  tuition.  Under 
paragraph  (a)  of  this  section.  Student  C  is 
treated  as  receiving  the  money  from  Parent  A 
and,  in  turn,  paying  his  qualihed  tuition  and 
related  expenses.  Under  the  divorce  decree. 
Parent  B  has  custody  of  Student  C  for  1999. 
Parent  B  properly  claims  Student  C  as  a 
dependent  on  Parent  B's  1999  federal  income 
tax  return.  Parent  B  may  claim  an  education 
credit  for  the  qualified  tuition  and  related 


expenses  paid  directly  to  the  institution  by 
Parent  A. 

(c)  Adjustment  to  qualified  tuition 
and  related  expenses  for  certain 
excludable  educational  assistance — (1) 
In  general.  In  determining  the  amount  of 
an  education  credit,  quahfied  tuition 
and  related  expenses  paid  during  the 
taxable  year  must  be  reduced  by  any 
amount  paid  to,  or  on  behalf  of,  a 
student  during  the  taxable  year  with 
respect  to  attendance  at  an  eligible 
educational  institution  during  an 
academic  period  beginning  in  that 
taxable  year  that  is — 

(i)  A  qualified  scholarship  that  is 
excludable  from  income  under  section 
117; 

(ii)  A  veterans'  or  member  of  the 
armed  forces'  educational  assistance 
allowance  under  chapter  30,  31,  32,  34 
or  35  of  title  38,  United  States  Code,  or 
under  chapter  1606  of  title  10,  United 
States  Code; 

(iii)  Employer-provided  educational 
assistance  that  is  excludable  from 
income  under  section  127;  or 

(iv)  Any  other  educational  assistance 
that  is  excludable  from  gross  income 
(other  than  as  a  gift,  bequest,  devise,  or 
inheritance  within  the  meaning  of 
section  102(a)). 

(2)  No  adjustment  for  excludable 
educational  assistance  attributable  to 
expenses  paid  in  a  prior  year.  A 
reduction  is  not  required  under 
paragraph  (c)(1)  of  this  section  if  the 
amount  of  excludable  educational 
assistance  received  during  the  taxable 
year  is  treated  as  a  refund  of  qualified 
tuition  and  related  expenses  paid  in  a 
prior  taxable  year.  See  paragraph  (f)(4) 
of  this  section. 

(3)  Allocation  of  scholarships  and 
fellowship  grants.  For  purposes  of 
paragraph  (c)(1)  of  this  section,  a 
scholarship  or  fellowship  grant  is 
treated  as  a  qualified  scholarship 
excludable  from  income  under  section 
117  unless — 

(i)  The  student  reports  the  grant  as 
income  on  the  student's  federal  income 
tax  return;  or 

(ii)  The  grant  must  be  applied,  by  its 
terms,  to  expenses  other  than  quahfied 
tuition  and  related  expenses  within  the 
meaning  of  section  117(b)(2),  such  as 
room  and  board. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c). 
In  each  example,  assume  that  all  the 
requirements  to  claim  an  education 
credit  are  met.  The  examples  are  as 
follows: 

Example  1.  University  X  charges  Student 
A,  who  lives  on  X's  campus,  $3,000  for 
tuition  and  $5,000  for  room  and  board. 
University  X  awards  a  S2,000  scholarship  to 


Student  A,  which  University  X  applies 
against  Student  A"s  $8,000  toUl  bill.  The 
terms  of  the  scholarship  permit  it  to  be  used 
to  f)ay  any  of  a  student's  costs  of  attendance 
at  University  X,  including  tuition  and  room 
and  board.  Student  A  pays  the  $6,000 
balance  of  her  bill  from  University  X  with  a 
combination  of  savings  and  amounts  she 
earns  from  a  summer  job.  University  X  does 
not  require  A  to  pay  any  additional  fees 
beyond  the  $3,000  in  tuition  in  order  to 
enroll  in  classes.  Student  A  does  not  report 
any  portion  of  the  scholarship  as  income  on 
Student  A's  federal  income  tax  return.  The 
scholarship  is  a  qualified  scholarship  that  is 
excludable  frtim  Student  A's  income  under 
section  117  and  is  allocable  first  to  Student 
A's  qualified  tuition  and  related  expenses. 
Therefore,  for  purposes  of  calculating  an 
education  credit,  Student  A  is  treated  as 
having  paid  only  $1,000  ($3,000  tuition 
-$2,000  scholarship)  in  qualified  tuition  and 
related  expenses  to  University  X. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  addition  to  the 
scholarship  that  University  X  awards  to 
Student  A,  University  X  also  provides 
Student  A  with  a  student  loan  and  pays 
Student  A  for  working  in  a  work/study  job 
in  the  campus  dining  hall.  The  loan  is  not 
excludable  educational  assistance.  In 
addition,  wages  paid  to  a  student  who  is 
performing  services  for  the  payor  are  neither 
a  qualified  scholarship  nor  otherwise 
excludable  from  gross  income.  Therefore, 
Student  A  is  not  required  to  reduce  her 
qualified  tuition  and  related  expenses  by  the 
amounts  she  receives  from  the  student  loan 
or  as  wages  bom  her  work/study  job. 

Example  3.  In  1999,  Student  B  pays 
University  Y  $1,000  in  tuition  for  the  1999 
Spring  semester.  University  Y  does  not 
require  Student  B  to  pay  any  additional  fees 
beyond  the  $1,000  in  tuition  in  order  to 
enroll  in  classes.  Student  B  is  an  employee 
of  Company  Z.  At  the  end  of  the  academic 
period  and  during  the  same  taxable  year  that 
Student  B  paid  tuition  to  University  Y, 
Student  B  provides  Company  Z  with  proof 
that  he  has  satisfactorily  completed  his 
courses  at  University  Y.  Pursuant  to  an 
educational  assistance  program  described  in 
section  127(b),  Company  Z  reimburses 
Student  B  for  all  of  the  tuition  paid  to 
University  Y.  Because  the  reimbursement 
from  Company  Z  is  employer-provided 
educational  assistance  that  is  excludable 
from  Student  B's  gross  income  under  section 
127,  the  reimbursement  reduces  Student  B's 
qualified  tuition  and  related  expenses. 
"Therefore,  for  purposes  of  calculating  an 
education  credit.  Student  B  is  treated  as 
having  paid  no  qualified  tuition  and  related 
expenses  to  University  Y  during  1999. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that  the  reimbursement 
from  Company  Z  is  not  pursuant  to  an 
educational  assistance  program  described  in 
section  127(b),  is  not  otherwise  excludable 
from  Student  B's  gross  income,  and  is  taxed 
as  additional  wages  to  Student  B.  Because  the 
reimbursement  is  not  excludable  employer- 
provided  educational  assistance.  Student  B  is 
not  required  to  reduce  his  qualified  tuition 
and  related  expenses  by  tiie  $1,000 
reimbursement  he  received  from  his 
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employer.  Therefbre,  for  purposes  of 
calculating  an  education  credit,  Student  B  is 
treated  as  paying  SI. 000  in  qualified  tuition 
and  related  expenses  to  University  Y  during 
1999. 


(d)  No  doubla  benefit.  Qualified 
tuition  and  related  expenses  do  not 
include  any  expense  for  which  a 
deduction  is  allowed  under  section  162 
or  any  other  provision  of  chapter  1  of 
the  Internal  Revenue  Code. 

(e)  Timing  rules — (1)  In  general. 
Except  as  provided  in  pmragraph  (e)(2) 
of  this  section,  tn  education  credit  is 
allowed  only  for  payments  of  qualified 
tuition  and  related  expenses  for  an 
academic  period  beginning  in  the  same 
taxable  year  as  the  year  the  payment  is 
made.  Except  fpr  certain  individuals 
who  do  not  use  the  cash  receipts  and 
disbursements  method  of  accounting, 
qualified  tuitioa  and  related  expenses 
are  treated  as  ptid  in  the  year  in  which 
the  expenses  ait  actually  paid.  See 
§1.461-l(a)(l). 

(2)  Prepayment  rule — (i)  In  general.  If 
qualified  tuitio*  and  related  expenses 
are  paid  duringione  taxable  year  for  an 
academic  period  that  begins  during  the 
first  three  months  of  the  taxpayer's  next 
taxable  year  (i.*,  in  January,  February, 
or  March  of  thejnext  taxable  year  for 
calendar  year  t^payers),  an  education 
credit  is  allowed  with  respect  to  the 
qualified  tuiUoit  and  related  expenses 
only  in  the  taxable  year  in  which  the 
exp'uses  are  palid. 

fii)  Example.  *The  following  example 
illustrates  the  mle  of  this  paragraph 
(e)(2).  In  the  example,  assume  that  all 
the  requirements  to  claim  an  education 
credit  are  met.  The  example  is  as 

follows:  1 

i 
Example.  In  Detember  1998,  Taxpayer  A, 
a  calendar  year  taxpayer,  pays  College  Z 
SI. 000  in  qualified  tuition  and  related 
expenses  to  attend  the  1999  Spring  semester, 
which  begins  in  J^uary  1999.  Taxpayer  A 
may  claim  an  ediication  credit  only  in  1998 
for  payments  made  in  1998  for  the  1999 
Spring  semester. 

(3)  Expenses  paid  with  loan  proceeds. 
An  education  ciedit  may  be  claimed  for 
the  qualified  tuition  and  related 
expenses  paid  with  the  proceeds  of  a 
loan  only  in  the  taxable  year  in  which 
the  expenses  arc  paid,  and  may  not  be 
claimed  in  the  1)axable  year  in  which  the 
loan  is  repaid,  itoan  proceeds  disbursed 
directly  to  an  elgible  educational 
institution  will  be  treated  as  paid  on  the 
date  of  disbursement.  If  a  taxpayer  does 
not  know  the  dite  of  disbursement,  the 
taxpayer  mii«t  treat  the  qualified  tuition 
and  related  expenses  as  paid  on  the  last 
date  for  payment  prescribed  by  the 
institution. 

(f)  Refund  ofbualified  tuition  and 
related  expense^ — (1)  Payment  and 


refund  of  qualified  tuition  and  related 
expenses  in  the  same  taxable  year.  With 
respect  to  any  student,  the  amoimt  of 
qualified  tuition  and  related  expenses 
for  a  taxable  year  is  calculated  by 
adding  all  qualified  tuition  and  related 
expenses  paid  for  the  taxable  year,  and 
subtracting  any  refund  of  such  expenses 
received  from  the  eligible  educational 
institution  during  the  same  taxable  year. 

(2)  Payment  of  qualified  tuition  and 
related  expenses  in  one  taxable  year 
and  refund  in  subsequent  taxable  year 
before  return  filed  for  prior  taxable  year. 
If,  in  a  taxable  year,  a  taxpayer,  (or  the 
taxpayer's  spouse  or  a  claimed 
dependent)  receives  a  refund  from  an 
eligible  educational  institution  of 
qualified  tuition  and  related  expenses 
paid  in  a  prior  taxable  year  and  the 
refund  is  received  before  the  taxpayer 
files  a  federal  income  tax  return  for  the 
prior  taxable  year,  the  amount  of  the 
qualified  tuition  and  related  expenses 
for  the  prior  taxable  year  is  reduced  by 
the  amount  of  the  refund. 

(3)  Payment  of  qualified  tuition  and 
related  expenses  in  one  taxable  year 
and  refund  in  subsequent  taxable  year — 
(i)  In  general.  If,  in  a  taxable  year 
(refund  year),  a  taxpayer  (or  the 
taxpayer's  spouse  or  a  claimed 
dependent)  receives  a  refund  of 
qualified  tuition  and  related  expenses 
for  which  the  taxpayer  claimed  an 
education  credit  in  a  prior  taxable  year, 
the  tax  imposed  by  chapter  1  of  the 
Internal  Revenue  Code  for  the  refimd 
year  is  increased  by  the  recapture 
amoimt. 

(ii)  Recapture  amount.  The  recapture 
amount  is  the  difference  between  the 
credit  claimed  in  the  prior  taxable  year 
and  the  redetermined  credit.  The 
redetermined  credit  is  computed  by 
reducing  the  amount  of  the  qualified 
tuition  and  related  expenses  for  which 
a  credit  was  claimed  in  the  prior  taxable 
year  by  the  amount  of  the  refund  of  the 
qualified  tuition  and  related  expenses 
(redetermined  qualified  expenses),  and 
computing  the  credit  using  the 
redetermined  qualified  expenses  and 
the  relevant  facts  and  circiunstances  of 
the  prior  taxable  year,  such  as  modified 
adjusted  gross  income  (redetermined 
credit).  Any  redetermination  of  the  tax 
liability  for  the  prior  taxable  year  (by 
audit  or  amended  return)  will  be  taken 
into  account  in  computing  the 
redetermined  credit. 

(4)  Excludable  educational  assistance 
received  in  a  subsequent  taxable  year 
treated  as  a  refund.  If,  in  a  taxable  year, 
any  excludable  educational  assistance 
(described  in  paragraph  (c)(1)  of  this 
section)  is  received  for  the  qualified 
tuition  and  related  expenses  paid  during 
a  prior  taxable  year  (or  attributable  to 


enrollment  at  an  eligible  educational 
institution  during  a  prior  taxable  year), 
the  educational  assistance  is  treated  as 
a  refund  of  qualified  tuition  and  related 
expenses  for  purposes  of  paragraphs 
(f)(2)  and  (3)  of  this  section.  If  a  taxpayer 
(or  the  taxpayer's  spouse  or  a  claimed 
dependent)  receives  any  excludable 
educational  assistance  before  the 
taxpayer  files  a  federal  income  tax 
return  for  the  prior  taxable  year,  the 
amount  of  the  qualified  tuition  and 
related  expenses  for  the  prior  taxable 
year  is  reduced  by  the  amount  of  the 
excludable  educational  assistance  as 
provided  in  paragraph  (f)(2)  of  this 
section.  If  a  taxpayer  (or  the  taxpayer's 
spouse  or  a  claimed  dependent)  receives 
excludable  educational  assistance  after 
the  taxpayer  has  filed  a  federal  income 
tax  return  for  the  prior  taxable  year,  any 
education  credit  claimed  for  the  prior 
taxable  year  is  subject  to  recapture  as 
provided  in  paragraph  (f)(3)  of  this 
section. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (f). 
In  each  example,  assume  ihat  all  the 
requirements  to  claim  an  education 
credit  are  met.  The  examples  are  as 
follows: 

Example  i.  In  January  1998,  Student  A,  a 
full-time  freshman  at  University  X,  pays 
$2,000  for  qualified  tuition  and  related 
expenses  for  a  16-hour  work  load  for  the 
1998  Spring  semester.  Prior  to  beginning 
classes.  Student  A  withdraws  from  6  course 
hours.  On  February  15, 1998,  Student  A 
receives  an  $800  refund  from  University  X. 
In  September  1998,  Student  A  pays 
University  X  $1,000  to  enroll  half-time  for 
the  1998  Fall  semester.  Prior  to  beginning 
classes.  Student  A  withdraws  from  a  2-hour 
course,  and  she  receives  a  $200  refund  in 
October  1998.  Student  A  computes  the 
amount  of  qualified  tuition  and  related 
expenses  she  may  claim  for  1998  by: 

(i)  Adding  all  qualified  expenses  paid 
during  the  taxable  year  ($2,000  +  1,000  = 
$3,000); 

(ii)  Adding  all  refunds  of  qualified  tuition 
and  related  expenses  received  during  the 
taxable  year  ($800  *  $200  =  $1,000);  and, 
then 

(iii)  Subtracting  (ii)frT>m(i)  ($3 ,000 — 
$1,000  =  $2,000).  Therefore,  Student  A's 
qualified  tuition  and  related  expenses  for 

1998  are  $2,000. 

Example  2.  (i)  In  December  1998,  Student 
B,  a  senior  at  College  Y,  pays  $2,000  for 
qualified  tuition  and  related  expenses  for  a 
16-hour  work  load  for  the  1999  Spring 
semester.  Prior  to  beginning  classes,  Studeni 
B  withdraws  from  a  4-hour  course.  On 
January  15. 1999,  Student  B  files  her  1998 
income  tax  return  and  claims  a  $400  Lifetime 
Learning  Credit  for  the  $2,000  qualified 
expenses  paid  in  1998. 
.  (ii)  She  calculates  the  increase  in  tax  for 

1999  by: 

(A)  Calculating  the  redetermined  qualified 
expenses  ($2.000 — $500  =  $1,500); 
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(B)  Calculating  the  redetermined  credit  for 
the  redetennined  qualified  expenses  ($1,500 
X  .20  =  S300):  and 

(C)  Subtracting  the  redetermined  credit 
from  the  credit  claimed  in  1998  ($400 — $300 
=  $100). 

(iii)  Therefore,  Student  B  must  increase  the 
tax  on  her  1999  federal  income  tax  return  by 
$100. 

Example  3.  In  September  1998,  Student  C 
pays  College  Z  $1,200  in  qualified  tuition 
and  related  expenses  to  attend  evening 
classes  during  the  1998  Fall  semester. 
Student  C  is  an  employee  of  Company  R.  On 
January  15, 1999,  Student  C  files  a  federal 
income  tax  retiun  for  1998  claiming  a 
Lifetime  Learning  Credit  of  $240  (.20  x 
$1,200).  Pursuant  to  an  educational 
assistance  program  described  in  section 
127(b),  Company  R  reimburses  Student  C  in 
February  1999  for  the  $1,200  of  qualified 
tuition  and  related  expanses  paid  by  Student 
C  in  1998.  The  $240  education  credit  claimed 
by  Student  C  for  1998  is  subject  to  recapture. 
Because  Student  C  paid  no  net  qualified 
tuition  and  related  expenses  in  1998,  the 
redetermined  credit  for  1998  is  zero.  Student 
C  must  increase  the  amount  of  Student  C's 
1999  taxes  by  the  recapture  amount,  which 
is  $240  (the  education  credit  claimed  for 
1998  ($240)  minus  the  redetermined  credit 
for  1998  ($0)).  Because  the  $1,200 
reimbursement  is  taken  into  account  in 
calculating  the  $240  recaptiue  amount  for 
1999,  the  reimbursement  does  not  reduce  the 
amount  of  any  qualified  tuition  and  related 
expenses  that  Student  C  paid  in  1999. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  99-177  Filed  1-5-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[RE6-1 04072-07] 
RIN  1545-AV07 

Recharacterizing  Financing 
Arrangements  Involving  Fast-pay 
Stocit 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that 
recharacterize,  for  tax  purposes, 
financing  arrangements  involving  fast- 
pay  stock.  The  regulations  are  necessary 
to  prevent  taxpayers  from  using  fast-pay 
stock  to  achieve  inappropriate  tax 
avoidance.  The  regulations  affect 
corporations  that  issue  fast-pay  stock, 
holders  of  fast-pay  stock,  and  other 
shareholders  that  may  claim  tax  benefits 
purported  to  result  from  arrangements 


involving  fast-pay  stock.  This  document 
also  provides  notice  of  a  public  hearing 
on  the  proposed  regulations. 
DATES:  Written  and  electronic  comments 
must  be  received  by  April  6, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
pubhc  hearing  scheduled  for  April  8, 
1999,  at  10  a.m.  must  be  received  by 
March  18, 1999. 

ADDRESSES:  Send  submissions:  to 
CC:DOM:CORP:R  (REG-104072-97), 
room  5226,  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
104072-97).  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  via  the  Internet  by  selecting 
the  "Tax  Regs"  option  of  the  IRS  Home 
Page  or  by  submitting  them  directly  to 
the  IRS  Internet  site  at  http:// 

www.irs.ustreas.gov/prod/tax regs/ 

comments.html.  The  public  hearing  wrill 
be  held  in  room  2615, 1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Jonathan  Zelnik  at  (202)  622-3940; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  LaNita  VanDyke  at  (202)  622- 
7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATKM: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington.  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  8. 1999.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  collection  will  have  a 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 


How  the  quahty,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  appUcation  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  is  in 
§  1.7701(l)-3(f)  and  §  1.7701(l)-3(g).  The 
collection  of  information  is  mcmdatory. 
The  likely  respondents  are  individuals, 
businesses,  and  other  organizations. 

Estimated  total  annua]  burden:  50 
hours 

Estimated  average  annual  burden  per 
respondent:  1  hour 

Estimated  number  of  respondents:  50 

Estimated  annual  frequency  of 
responses:  Annually 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background  ^ 

On  February  27.  1997.  the  IRS  issued 
Notice  97-21. 1997-1  C.B.  407.  which 
relates  to  financing  arrangements 
involving  fast-pay  stock.  Among  other 
things,  the  notice  informs  the  public 
that  the  IRS  and  Treasury  Department 
expect  to  issue  regulations 
recharacterizing  these  arrangements  to 
prevent  tax  avoidance.  Notice  97-21 
requested  comments,  but  none  have 
been  received. 

Explanation  of  Provisions 

A.  Tax-Avoidance  Arrangements  Using 
Fast-Pay  Stock 

Notice  97-21  addresses  two-party 
financing  arrangements  that  are 
structured  as  multi-party  arrangements 
to  let  one  or  more  of  the  parties  avoid 
tax.  Instead  of  one  party  directly 
providing  financing  to  the  other,  they 
both  acquire  stock  (with  different 
characteristics)  in  a  conduit  entity.  The 
arrangement  is  structured  so  that  the 
party  providing  the  financing  has  a 
decreasing  claim  on  the  conduit  entity 
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(and  its  assets]  While  the  party  receiving 
the  Rnancing  h^  an  increasing  claim  on 
the  conduit  entity  (and  its  assets). 
Economically,  both  parties  benefit  from 
the  conduit  entity's  income.  For  tax 
purposes,  however,  the  entity's  income 
is  allocated  almost  entirely  to  the  party 
providing  the  financing,  allowing  the 
other  party  to  clkim  unwarranted  tax 
benefits. 

Notice  97-21  describes  in  detail  a 
typical  fast-pay  Stock  financing 
arrangement.  The  parties  to  the 
arrangement  indlude:  (1)  a  person 
seeking  financing  (the  sponsor),  (2) 
investors  who  aie  willing  to  provide 
financing  and  typically  are  not  subject 
to  federal  inconie  tax  (the  investors), 
and  (3)  a  corpontion  that  is  generally 
subject  to  tax  orvy  at  the  shareholder 
level  (a  conduit  entity).  The  conduit 
entity  issues  a  c|ass  of  self-amortizing 
stock  (the  fast-pty  stock)  to  the  investors 
and  a  class  of  otper  stock  (the  benefited 
stock)  to  the  sponsor.  The  fast-pay  stock 
is  structured  so  that  during  an  initial 
period,  the  dividends  made  with  respect 
to  the  stock  are  substantial  and 
relatively  certai^  while  the  dividends 
made  with  respect  to  the  benefited  stock 
are  insignificant:  After  the  initial  period, 
the  dividend  rate  of  the  fast-pay  stock, 
the  stock's  effective  redemption  value, 
or  both,  decline] 

Economically,  the  fast-pay  stock  is 
self-amortizing  because  the  distributions 
made  with  resp«  ct  to  the  fast-pay  stock 
are  in  part  a  retu  m  on  the  investors' 
investment  and  |n  part  a  return  of  their 
investment.  For  tax  purposes,  however, 
the  parties  char^terize  the  fast-pay 
stock  distributicns  entirely  as  dividends 
(that  is,  entirely  as  a  return  on  the 
investment).  Consequently,  the 
investors'  reported  taxable  income  — 
overstated  dividend  income  followed  by 
an  overstated  capital  loss  on  disposition 
of  the  fast-pay  stock — fails  to  clearly 
reflect  their  ecoi)omic  income. 
(Investors  that  ate  tax-exempt  sufl^er  no 
disadvantage  frdm  this  arrangement.) 

Characterizing  the  distributions  made 
with  respect  to  the  fast-pay  stock  solely 
as  dividends  ha^  the  corresponding 
effect  of  understating  the  taxable  income 
on  the  benefited' stock  (the  stock  held  by 
the  sponsor)  during  the  initial  period. 
Instead  of  receiving  dividends 
attributable  to  it|  share  of  the  conduit 
entity's  income,  Ithe  sponsor's  economic 
income  takes  the  form  of  an  increasing 
ownership  interest  in  the  conduit  entity. 
Because  the  fastjpay  stock  is 
economically  self-amortizing,  each 
distribution  redi^ces  the  investors'  claim 
on  the  conduit  e|itity  (and  its  assets)  and 
increases  the  sp(^nsor's  claim.  By 
treating  a  fast-paty  arrangement 
according  to  its  orm,  the  sponsor 


reports  taxable  income  that  feuls  to 
clearly  reflect  its  economic  income.  An 
individual  sponsor,  for  example,  reports 
little  or  no  dividend  income.  Instead, 
the  individual  reports  gain  on  disposing 
of  its  benefited  stock;  thus,  deferring  tax 
on  its  economic  income  and  converting 
that  income  from  ordinary  to  capital.  A 
corporate  sponsor  not  only  reports  little 
or  no  dividend  income,  but  can  avoid 
reporting  gain  on  the  disposition  of  its 
benefited  stock,  thereby  entirely 
eliminating  tax  on  its  economic  income. 
(If  a  corporate  sponsor  has  a  sufficient 
interest  in  the  conduit  entity,  the 
sponsor  may  succeed  to  the  conduit 
entity's  assets  tax-free  by  liquidating  or 
reorganizing  the  conduit  entity;  thus, 
avoiding  a  taxable  disposition  of  the 
benefited  stock). 

In  substance,  the  investors  (the  fast- 
pay  shareholders)  are  financing  the 
sponsor's  investment  in  the  conduit 
entity.  Although  nominally 
shareholders  in  the  conduit  entity,  the 
investors  have  a  limited,  diminishing 
claim  to  the  entity  (and  its  assets).  The 
sponsor's  claim,  by  contrast,  is  residual 
and  long-term.  Thus,  a  fast-pay 
arrangement  is  effectively  a  leveraged 
arrangement  in  which  the  sponsor  uses 
untaxed  income  from  the  conduit  entity 
to  repay  the  investors. 

B.  The  Proposed  Regulations 

1.  In  General 

To  prevent  the  avoidance  of  tax,  the 
Secretary  may  issue  regulations  under 
section  7701(1)  recharacterizing  any 
multiple-party  financing  transaction  as  a 
transaction  directly  among  any  two  or 
more  of  the  parties.  The  proposed 
regulations  exercise  this  authority  by 
recharacterizing  certain  fast-pay 
arrangements.  A  fast-pay  arrangement  is 
any  financing  arrangement  in  which  a 
corporation  has  outstanding  two  or 
more  classes  of  stock,  one  of  which  is 
fast-pay  stock.  The  regulations  identify 
fast-pay  arrangements  and 
recharacterize  certain  of  them  as 
arrangements  directly  between  the 
holders  of  the  fast-pay  stock  and  the 
other  shareholders  (the  benefited 
shareholders)  in  the  corporation.  The 
regulations  also  impose  reporting 
requirements  on  certain  corporations 
with  outstanding  fast-pay  stock  and  on 
certain  shareholders  that  participate  in 
fast-pay  eirrangements.  These  reporting 
requirements  apply  to  all  fast-pay 
arrangements,  whether  or  not  they  are 
subject  to  recharacterization. 

Notice  97-21  describes  specific 
models  for  recharacterizing  fast-pay 
arrangements.  For  purposes  of 
determining  the  income  of  the 
shareholders  of  a  corporation  with 


outstanding  fast-pay  stock,  these  models 
ignore  the  separate  existence  of  the 
corporation  and  treat  the  fast-pay 
shareholders  and  benefited  shareholders 
as  ovming  the  corporation's  underlying 
assets.  Although  this  approach  prevents 
tax  avoidance,  the  IRS  and  Treasury 
Department  have  concluded  that  it  may 
not  best  reflect  the  financing 
relationship  between  the  fast-pay 
shareholders  and  the  benefited 
shareholders.  In  addition,  the  approach 
of  the  notice  may  be  difficult  for 
taxpayers  to  apply  if  the  corporation  has 
a  complex  capital  structure,  multiple 
assets  (including  active  businesses),  or    . 
both. 

To  address  these  concerns,  the 
proposed  regulations  treat  the  fast-pay 
shareholders  as  acquiring  instruments 
issued  by  the  benefited  shareholders 
instead  of  acquiring  interests  in  the 
assets  of  the  corporation.  This  approach 
better  reflects  the  financing  relationship 
between  the  fast-pay  shareholders  and 
the  benefited  shareholders.  It  also 
removes  the  burden  of  determining  each 
party's  ownership  interest  in  the  assets 
of  the  corporation.  Thus,  the  regulations 
provide  an  approach  that  is  easier  to 
apply  and  more  narrowly  tailored  than 
the  models  described  in  Notice  97-21. 

2.  Fast-Pay  Stock  and  Benefited  Stock 

Under  the  proposed  regulations,  stock 
is  fast-pay  stock  if  it  is  structured  to 
provide  for  dividends  that  economically 
represent  a  return  (in  whole  or  in  part) 
of  the  holder's  investment  rather  than 
only  a  return  on  the  holder's 
investment.  Stock  is  presimied  to  be 
fast-pay  stock  if  it  has,  by  design,  a 
dividend  rate  that  is  reasonably 
expected  to  decline,  or  an  issue  price 
that  exceeds  the  amount  at  which  the 
holder  can  be  compelled  to  dispose  of 
the  stock.  A  taxpayer  may  rebut  these 
presumptions  only  by  clearly  showing 
that  no  dividend  represents  an 
economic  retvim  (in  whole  or  in  part)  of 
the  holder's  investment. 

Generally,  whether  stock  is  fast-pay 
stock  must  be  determined  based  on  all 
the  facts  and  circimistances,  including 
any  related  agreements  such  as  options 
or  forward  contracts.  A  related 
agreement  is  any  direct  or  indirect,  oral 
or  written,  agreement  between  the 
holder  of  the  stock  and  the  issuing 
corporation,  or  between  the  holder  of 
the  stock  and  one  or  more  other 
shareholders  in  the  corporation.  The 
determination  that  stodn  is  fast-pay 
stock  is  made  when  the  stock  is  issued, 
and  whenever  there  is  a  significant 
modification  in  the  terms  of  the  stock  or 
the  related  agreements,  or  a  significant 
change  in  the  relevant  facts  and 
circumstances. 
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The  proposed  regulations  define 
benefited  stock  by  reference  to  fast-pay 
stock.  With  respect  to  a  class  of  fast-pay 
stock,  all  other  stock  in  the  corporation 
(including  any  other  class  of  fast-pay 
stock)  is  benefited  stock.  For  fast-pay 
arrangements  in  which  there  is  more 
than  one  class  of  benefited  stock,  the 
parties  must  apply  the  general 
recharacterization  rules  among  the 
different  classes  as  appropriate  to  match 
the  arrangement's  economic  substemce. 

3.  Fast-Pay  Arrangements  Subject  to 
Recharacterization 

Under  the  proposed  regulations.  If  the 
corporation  with  outstanding  fast-pay 
stock  is  either  a  regulated  investment 
company  (RIG)  or  a  real  estate 
investment  trust  (RETT),  the  fast-pay 
arrangement  is  automatically 
recharacterized.  If  the  corporation  is 
neither  a  RIC  nor  a  REIT,  the 
Commissioner  may  (at  the 
Commissioner's  discretion) 
recharacterize  the  fast-pay  arrangement 
in  cases  where  the  Commissioner 
determines  that  a  principal  purpose  for 
the  structure  of  the  fast-pay  arrangement 
is  the  avoidance  of  tax.  This  rule  applies 
to  all  parties  to  a  fast-pay  arrangement, 
without  regard  to  whether  such  parties 
acquired  their  interests  as  part  of  an 
initial  offering  or  later  (by  purchase  or 
other  transfer). 

By  not  automatically  recharacterizing 
all  fast-pay  arrangements,  the 
regulations  prevent  taxpayers  from 
using  the  recharacterization  rules  for 
other  tax  avoidance  purposes.  For 
example,  shareholders  of  a  controlled 
foreign  corporation  cannot  clnnmivent 
the  purposes  of  United  States  tax  law 
(including  treaties)  by  using  the 
recharacterization  rules  to  exploit 
inconsistencies  between  the  treatment 
of  a  fast-pay  arrangement  by  the  United 
States  and  foreign  jurisdictions.  It  is 
expected  that  the  Commissioner  will 
closely  scrutinize  fast-pay  arrangements 
in  which  the  corporation  with 
outstanding  fast-pay  stock  is  a  foreign 
corporation. 

4.  Model  for  Recharacterizing  Fast-Pay 
Arrangements 

a.  In  General 

The  proposed  regulations  treat  the 
fast-pay  shareholders  as  holding 
financing  Instruments  issued  by  the 
benefited  shareholders  rather  than  as 
holding  fast-pay  stock  in  the 
corporation.  The  corporation  is  the 
paying  agent  on  the  financing 
instruments  but  has  no  other 
relationship  to  the  fast-pay 
shareholders. 


Under  the  proposed  regulations,  the 
financing  instruments  have  the  same 
payment  terms  as  the  fast-pay  stock.  The 
timing  and  amount  of  payments  made 
with  respect  to  the  financing 
instruments,  therefore,  match  the  timing 
and  amount  of  distributions  made  with 
respect  to  the  fast-pay  stock.  Nothing  in 
the  regulations  characterizes  the 
financing  instruments.  The  character  of 
the  financing  Instnunents  (for  example, 
stock  or  debt)  must  be  determined  under 
general  tax  principles  and  depends  on 
all  the  facts  and  circumstances. 

The  benefited  shareholders  are  treated 
as  first  issuing  the  financing 
Instnunents  in  exchange  for  cash  equal 
to  the  fair  market  value  of  the  fast-pay 
stock  (taking  into  accoimt  any  related 
agreements),  and  then  as  contributing 
the  cash  to  the  corporation  (thereby 
increasing  their  basis  in  the  benefited 
stock).  Distributions  made  with  respect 
to  the  fast-pay  stock  are  treated  as  first 
made  with  respect  to  the  benefited 
stock,  and  then  as  used  by  the  benefited 
shareholders  to  make  pajmaents  on  the 
financing  instnunents. 

b.  Rule  for  Multiple  Classes  of  Benefited 
Stock 

The  proposed  regulations  do  not 
describe  detailed  rules  for  fast-pay 
arrangements  in  which  there  is  more 
than  one  class  of  benefited  shareholders. 
Instead,  as  mentioned  before,  the 
regulations  provide  a  general  rule  that 
requires  recharacterization  among  the 
different  classes  as  appropriate  to  match 
the  economic  substance  of  the  fast -pay 
arrangement. 

c.  Rules  for  Disposition  of  Benefited 
Stock 

The  proposed  regulations  provide 
special  rules  for  dispositions  of 
benefited  stock.  On  the  sale  of  benefited 
stock,  in  addition  to  any  consideration 
actually  received,  the  seller  is  treated  as 
receiving  the  amount  necessary  to 
terminate  its  position  with  respect  to  the 
financing  instruments  at  fair  market 
value.  Similarly,  the  buyer  is  treated  as 
paying  that  amount  and  as  issuing  new 
financing  Instruments  to  the  fast-pay 
shareholders. 

d.  Rule  Preserving  Pre-effective  Date 
Gain 

The  proposed  regulations  provide  a 
special  basis  adjustment  rule  to  ensiu« 
that  unrealized  gain  on  benefited  stock 
is  not  inappropriately  eliminated. 
Because  the  regulations  do  not  apply  to 
amounts  accrued  or  paid  in  taxable 
years  ending  before  February  27,  1997 
(pre-effective  years),  a  benefited 
shareholder  will  have  economic  Income, 
but  not  taxable  income,  attributable  to 


pre-effective  years  if  the  form  of  a  fast- 
pay  arrangement  is  respected  for  those 
years.  This  economic  income  is 
reflected  as  unrealized  gain  in  the 
benefited  stock. 

Absent  a  special  basis  adjustment 
rule,  the  general  recharacterization  rule 
would  eliminate  this  imrealized  gain. 
Although  the  regulations  do  not  apply 
to  amounts  accrued  or  paid  in  pre- 
effective  years,  the  regulations 
recharacterize  fast-pay  arrangements 
from  their  inception.  Thus,  in  cases  in 
which  the  fast-pay  arrangement  was 
entered  into  in  a  pre-effective  year,  the 
general  recharacterization  rule  increases 
a  benefited  shareholder's  basis  in  its 
stock  as  of  the  inception  of  the 
transaction,  even  though  the  regulations 
do  not  require  the  benefited  shareholder 
to  Include  deemed  dividend 
distributions  attributable  to  the  pre- 
effective  years.  Consequently,  this 
Increase  in  basis  without  corresponding 
dividend  Income  eliminates  the 
unrealized  gain  from  the  pre-effective 
years. 

To  preserve  the  unrealized  gain 
resulting  from  the  economic  Income 
attributable  to  pre-effective  years,  the 
proposed  regulations  provide  a  special 
basis  adjustment  rule.  After  taking  into 
account  any  basis  Increase  under  the 
general  rule,  a  benefited  shareholder 
must  decrease  its  basis  in  its  benefited 
stock  by  the  amount  (if  any)  that  (1)  its 
taxable  Income  attributable  to  the  fast- 
pay  arrangement  for  pre-effective  years, 
computed  by  recharacterizing  the  fast- 
pay  arrangement  under  the  regulations, 
exceeds  (2)  its  taxable  income 
attributable  to  the  fast-pay  arrangement 
for  pre-effective  years,  computed 
without  applying  the  recharacterization 
rules  of  the  regulations.  In  this  way.  a 
benefited  shareholder's  economic 
Income  attributable  to  taxable  years 
before  the  effective  date  of  the 
regulations  is  not  eliminated  by  the 
basis  provisions  of  the  general 
recharacterization  rules  and  may  be 
realized  when  the  benefited  shareholder 
disposes  of  its  benefited  stock. 

e.  Rule  Prohibiting  the  Affirmative  Use 
of  These  Regulations  To  Avoid  Tax 
Imposed  by  the  Code 

The  proposed  regulations  prohibit  a 
taxpayer  from  affirmatively  using  the 
automatic  recharacterization  rules  if  a 
principal  purpose  for  using  such  rules  is 
the  avoidance  of  any  tax  imposed  by  the 
Code.  With  respect  to  such  a  taxpayer, 
the  Commissioner  may  depart  from  the 
automatic  recharacterization  rules  and 
treat  (for  all  purposes  of  the  Code)  the 
fast-pay  arrangement  in  accordance  with 
its  form  or  its  economic  substance.  This 
anti-abuse  rule  applies  on  a  taxpayer-by- 
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taxpayer  basis.  JFor  example,  if  a  foreign 
person  acquire!  fast-pay  stock  in  a  REIT 
and  a  principal  purpose  for  acquiring 
such  stock  is  toi  reduce  United  States 
withholding  taxes  by  applying  the 
automatic  rechiracterization  rules,  the 
Commissioner  may,  for  purposes  of 
determining  thf  foreign  person's  United 
States  tax  consequences  (namely, 
withholding  tai),  depart  from  the 
automatic  recharacterization  rules  and 
treat  the  foreign  person  as  holding  fast- 
pay  stock  in  the  REIT. 

5.  Withholding 

A  corporation  that  issues  fast-pay 
stock  is  a  withholding  agent  for 
payments  made  (or  deemed  made) 
under  a  fast-pay  arrangement.  Generally, 
if  a  fast-pay  arrangement  is 
recharacterized  under  the  automatic 
recharacterizatipn  rules,  a  withholding 
agent  must  withhold  in  accordance  with 
the  transaction  as  recharacterized.  A 
different  rule  applies,  however,  if  the 
withholding  agent  knows  or  has  reason 
to  know  that  any  taxpayer  entered  into 
the  fast-pay  arringement  with  a 
principal  purpose  of  using  the 
recharacterization  rules  to  avoid  tax 
under  section  871(a]  or  section  881.  In 
that  case,  for  eaph  payment  made  (or 
deemed  made)  to  such  taxpayer  under 
the  arrangement,  the  withholding  agent 
must  withhold  under  section  1441  or 
section  1442  the  higher  of  (1)  the 
amoimt  of  with|iolding  that  applies  to 
such  payment  determined  under  the 
form  of  the  arrangement,  or  (2)  the 
amount  of  withholding  that  applies  to 
such  payment  (^etermined  under  the 
automatic  recharacterization  rules.  Also, 
when  the  withholding  agent  knows  or 
has  reason  to  kaow  that  the 
Commissioner  kas  exercised  the 
discretion  to  depart  from  the  automatic 
recharacterization  rules  for  a  taxpayer, 
the  withholding  agent  must  withhold  on 
payments  madej  (or  deemed  made)  to 
that  taxpayer  inj  accordance  with  the 
characterizatioi^  of  the  fast-pay 
arrangement  imposed  by  the 
Commissioner.  , 

The  withholding  agent's  liability  to 
withhold  on  payments  to  foreign 
individuals  is  described  in  new 
proposed  §  1.1441-7(g).  The  same  rules 
apply  to  payments  (or  deemed 
payments)  to  fo  -eign  corporations  under 
§1.1442-1. 

6.  Reporting  Requirements 

In  general,  a  (Corporation  that  has  fast- 
pay  stock  outst^ding  at  any  time 
during  the  taxable  year  must  attach  a 
statement  to  its  federal  income  tax 
return.  This  rul^  does  not  apply  to  a 
corporation  that  is  a  controlled  foreign 
corporation  (CFC)  as  defined  in  section 


957,  a  foreign  personal  holding 
company  (FPHC)  as  defined  in  section 
552,  or  a  passive  foreign  investment 
company  (PFIC)  as  defined  in  section 
1297.  Instead,  certain  shareholders  (and 
officers  and  directors  of  FPHCs)  of  those 
corporations  must  attach  a  statement  to 
their  returns. 

The  statement  must  identify  the 
corporation  that  has  outstanding  fast- 
pay  stock  and  must  recite  the  terms  of 
the  fast-pay  stock  and  the  date  on  which 
the  fast-pwy  stock  was  issued.  In 
addition,  to  the  extent  the  filing  person 
knows  or  has  reason  to  know  such 
information,  the  statement  must  contain 
the  names  and  the  taxpayer 
identification  numbers  of  the 
shareholders  of  any  class  of  stock  that 
is  not  traded  on  an  established 
securities  market  as  described  in 
§1. 7704-1  (b). 

7.  Election  To  Limit  Taxable  Income 
Attributable  to  a  Recharacterized  Fast- 
Pay  Arrangement  for  Taxable  Years 
Ending  After  February  26,  1997,  and 
Before  the  Date  These  Regulations  Are 
Published  as  Final  Regulations  in  the 
Federal  Register 

The  regulations  are  proposed  to  be 
effective  February  27, 1997,  and  to  cover 
all  taxable  years  ending  after  February 
26, 1997.  "Thus,  the  regulations  will 
apply  to  all  amounts  accrued  or  paid  on 
or  after  the  first  day  of  the  first  taxable 
year  ending  after  February  26, 1997. 

Because  the  proposed  effective  date 
relates  to  the  date  Notice  97-21  was 
issued  to  the  public,  and  because  the 
regulations  adopt  different 
recharacterization  rules  from  the  ones 
described  in  the  notice,  the  regulations 
permit  a  shareholder  of  a 
recharacterized  fast-pay  arrangement  to 
limit  its  taxable  income  attributable  to 
the  arrangement  for  certain  taxable 
years.  Specifically,  for  taxable  years 
ending  after  February  26, 1997,  and 
before  the  date  these  regulations  are 
finalized,  a  shareholder  may  limit  its 
taxable  income  attributable  to  a  fast-pay 
arrangement  recharacterized  under  the 
regulations,  to  the  taxable  income  that 
would  result  if  the  fast-pay  arrangement 
were  recharacterized  under  Notice  97- 
21.  Any  amount  excluded  under  the 
Umit  must  be  included  as  an  adjustment 
to  taxable  income  in  the  shareholder's 
first  taxable  year  that  includes  the  date 
the  regulations  are  finalized.  Under  the 
regulations,  a  shareholder  that  has 
elected  to  apply  the  limit  must  include 
a  statement  in  its  books  and  records 
identifying  each  fast-pay  arrangement 
for  which  the  election  was  made,  and 
the  amount  excluded  from  taxable 
income  under  the  election  for  each  fast- 
pay  arrangement. 


Shareholders  who  take  advantage  of 
the  limit  enjoy  only  a  deferral  of  taxable 
income:  Any  amount  excluded  under 
the  limit  is  later  included  as  an 
adjustment.  Thus,  the  sole  benefit  of 
making  the  election  is  a  timing 
difference.  This  result  is  appropriate 
because  over  the  life  of  a  fast-pay 
arrangement  a  shareholder  has  the  same 
amount  of  taxable  income  Whether  the 
fast- pay  arrangement  is  recharacterized 
imder  Notice  97-21  or  under  the 
regulations.  The  IRS  and  Treasiuy 
Department  invite  comments 
concerning  the  limit  and  whether  there 
are  fast-pay  arrangements  in  which  any 
difference  between  a  shareholder's 
taxable  income  determined  under 
Notice  97-21  and  the  shareholder's 
taxable  income  determined  under  the 
regulations  is  other  than  a  timing 
difference. 

Notice  97-21  describes  two  types  of 
fast-pay  arrangements.  Hence, 
calculating  the  limit  requires 
appropriately  recharacterizing  the  fast- 
pay  arrangement  under  the  notice.  In 
the  first  type  of  fast-pay  arrangement 
that  the  notice  describes,  the 
corporation  with  outstanding  fast-pay 
stock  holds  income-producing  assets 
issued  by  a  third  party.  Notice  97-21 
treats  the  benefited  shareholders  (one  of 
which  is  called  the  "sponsor"  in  the 
notice)  as  acquiring  the  assets  of  the 
corporation  directly  from  the  sellers  of 
those  assets.  The  notice  treats  the  fast- 
pay  shareholders  (called  "investors"  in 
the  notice)  as  acquiring  the  assets  of  the 
corporation  either  from  the  sellers  of 
those  assets  or  from  the  benefited 
shareholders  in  an  income  "stripping" 
transaction.  Thus,  both  the  fast-pay 
shareholders  and  benefited  shareholders 
are  regarded  as  owning  directly  the 
corporation's  assets. 

In  the  second  type  of  fast-pay 
arrangement  that  Notice  97-21 
describes,  the  corporation  with 
outstanding  fast-pay  stock  holds  a  debt 
instrument  issued  by  the  sponsor  (a 
benefited  shareholder).  In  this  situation, 
the  notice  treats  the  sponsor  as  having 
issued  one  or  more  instruments  directly 
to  the  holders  of  the  fast-pay  stock. 
Thus,  for  piuposes  of  determining  the 
sponsor's  taxable  income,  the  sponsor's 
obligation  under  any  asset  held  by  the 
corporation  is  ignored. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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This  certification  is  based  on  the 
understanding  of  the  IRS  and  Treasury 
Department  that  the  total  number  of 
fast-pay  arrangements  is  fewer  than  100, 
that  the  number  of  entities  engaging  in 
transactions  affected  by  these 
regulations  is  not  substantial  and,  of 
those  entities,  few  or  none  are  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comments  on  its  impact  on  small 
businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  The  IRS  and 
Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand. 

A  public  hearing  has  been  scheduled 
for  April  8, 1999,  beginning  at  10  a.m. 
in  room  2615  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procediu«s,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  by  April  6, 1999  and  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  time  to  be  devoted  to  each  topic 
(a  signed  original  and  eight  (8)  copies) 
by  March  18, 1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 


passed.  Copies  of  the  agenda  will  be 
available  free  of  cheu^e  at  the  hearing. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  February  27, 1997,  and  apply 
to  taxable  years  ending  after  February 
26,  1997.  Thus,  all  amounts  accrued  or 
paid  on  or  after  the  first  day  of  the  first 
taxable  year  ending  after  February  26, 
1997,  will  be  subject  to  the  regulations, 
regardless  of  when  a  particular  share  of 
the  stock  or  a  particular  debt  instrument 
was  issued. 

The  statement  required  under 
§  1.7701(l)-3(f)  is  proposed  to  apply  to 
taxable  years  (of  the  taxpayer  required 
to  file  the  statement)  ending  after  the 
date  the  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Jonathan  Zelnik  and 
Marshall  Feiring  of  the  Office  of  the 
Assistant  Chief  Counsel  (Financial 
Institutions  &  Products).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sub)ects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  Is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adc^ng  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *   • 

Section  1.7701(l)-3  also  issued  under 
26  U.S.C.  7701(1).  *   *   * 

Par.  2.  Section  1.1441-7  is  amended 
as  follows: 

1.  Paragraph  (g)  is  redesignated  as 
paragraph  (h)  and  revised. 

2.  New  paragraph  (g)  is  added. 
The  addition  and  revision  read  as 

follows: 

§  1 . 1 441  -7    General  provisions  relating  to 
withholding  agents. 

•        •        •        *        • 

(g)  Fast-pay  arrangements — (1)  In 
general.  A  corporation  that  issues  fast- 
pay  stock  in  a  fast-pay  arrangement 
described  in  §  1.7701(l)-3(b)(l)  is  a 
withholding  agent  with  respect  to  fast- 
pay  dividends  paid  under  the 
arrangement  and  any  deemed  payments 
with  respect  to  the  arrangement  under 
the  recharacterization  rules  of 
§  1.7701(l)-3(c).  Except  as  provided  in 


this  paragraph  (g)(1)  or  in  paragraph 
(g)(2)  of  Uiis  section,  the  withholding 
tax  rules  under  section  1441  and  section 
1442  apply  with  respect  to  a  fast-pay 
arrangement  described  in  §  1.7701(1)- 
3(c)(l)(i)  in  accordance  vdth  the 
recharacterization  rules  provided  in 
§  1.7701(l)-3(c).  In  all  cases, 
notwithstanding  paragraph  (g)(2)  of  this 
section,  if  at  any  time  the  withholding 
agent  knows  or  has  reason  to  know  that 
the  Commissioner  has  exercised  the 
discretion  imder  §  1.7701(l)-3(d)  to 
depart  fit)m  the  recharacterization  rules 
of  §1.7701(l)-3(c)  for  a  taxpayer,  the 
withholding  agent  must  withhold  on 
payments  made  (or  deemed  made)  to 
that  taxpayer  in  accordance  with  the 
characterization  of  the  fast-pay 
arrangement  imposed  by  the 
Commissioner  under  §  1.7701(l>-3(d). 

(2)  Exception.  If  at  any  time  the 
withholding  agent  knows  or  has  reason 
to  know  that  any  taxpayer  entered  into 
a  fast-pay  arrangement  with  a  principal 
purpose  of  applying  the 
recharacterization  rules  of  §  1.7701  (1)- 
3(c)  to  avoid  tax  under  section  871(a)  or 
section  881,  then  for  each  payment 
made  or  deemed  made  to  such  taxpayer 
under  the  arrangement,  the  withhol(hng 
agent  must  withhold,  under  section 
1441  or  section  1442,  the  higher  of — 

(i)  The  amount  of  withholding  that 
would  apply  to  such  payment 
determined  under  the  form  of  the 
arrangement;  or 

(ii)  The  amount  of  withholding  that 
would  apply  to  deemed  payments 
determined  under  the  recharacterization 
rules  of  §1.7701(l)-3(c). 

(3)  Liability.  Any  person  required  to 
deduct  and  withhold  tax  under  this 
paragraph  (g)  is  made  liable  for  that  tax 
by  section  1461,  and  is  also  liable  for 
applicable  penalties  and  interest  for 
failing  to  comply  with  section  1461. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (g): 

Example  1.  RETT  W  issues  shares  of  fast- 
pay  stock  to  foreign  individual  A,  a  resident 
of  Country  C.  United  States  source  dividends 
paid  to  residents  of  C  are  subject  to  a  30 
percent  withholding  tax.  W  issues  all  shares 
of  benefited  stock  to  foreign  individuals  who 
are  residents  of  Country  D.  D's  income  tax 
convention  with  the  United  States  reduces 
the  United  States  withholding  tax  on 
dividends  to  15  percent.  Under  §  1.7701(1)- 
3(c),  the  dividends  paid  by  W  to  A  are 
deemed  to  be  paid  by  W  to  the  benefited 
shareholders.  W  has  reason  to  know  that  A 
entered  into  the  fost-pay  arrangement  with  a 
principal  purpose  of  using  the 
recharacterization  rules  of  §  1.7701(l)-3(c)  to 
reduce  United  States  withholding  tax.  W 
must  withhold  at  the  30  percent  rate  on  the 
dividends  deemed  paid  to  its  benefited 
shareholders  because  the  "mount  of 
withholding  that  applies  to  such  payments 
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determined  undfer  the  form  of  the 
arrangement  is  liigher  than  the  amount  of 
withholding  that  applies  to  such  payments 
determined  under  §  1.7701(l)-3(c). 

Example  2.  Tl|e  facts  are  the  same  as  in 
Example  1  of  this  paragraph  (g)(4)  except  that 
W  does  not  know,  or  have  reason  to  know, 
that  A  entered  tie  arrangement  with  a 
principal  purpote  of  using  the 
recharacterization  rules  of  Sl.7701(l)-3(c)  to 
reduce  United  States  withholding  tax. 
Further,  the  Cortmissioner  has  not  exercised 
the  discretion  u»der  §  1.7701(l)-3(d)  to 
depart  from  the  recharacterization  rules  of 
§  1.7701(l)-3(c).  .Accordingly,  W  must 
withhold  tax  at  i  15  percent  rate  on  the 
dividends  deemed  paid  to  the  benefited 
shareholders.     | 

(5)  Effective\fdate.  This  paragraph  (g) 
applies  to  payments  made  (or  deemed 
made)  on  or  after  January  6, 1999. 

(h)  Effective  date.  Except  as  otherwise 
provided  in  paragraph  (f)(3)  or  (g)(5)  of 
this  section,  tUs  section  appUes  to 
payments  madje  after  December  31, 
1999. 

Par.  3.  Sectibn  1.7701(l)-3  is  added  to 
read  as  follows: 

S 1 .7701  (l)-3    RBcharacteflzlng  financing 
arrangements  involving  fast-pay  stoclc 

(a)  Purpose  tnd  scope.  This  section  is 
intended  to  prevent  the  avoidance  of  tax 
by  persons  parjticipating  in  fast-pay 
arrangements  (as  defined  in  paragraph 
(b)(1)  of  this  section)  and  should  be 
interpreted  in  t  manner  consistent  with 
this  purpose.  This  section  appUes  to  all 
fast-pay  arrangements.  Paragraph  (c)  of 
this  section  recharacterizes  certain  fast- 
pay  arrangements  to  ensure  the 
p^ticipants  ar0  taxed  in  a  manner 
reflecting  the  aconomic  substance  of  the 
arrangements.  Paragraph  (f)  of  this 
section  imposes  reporting  requirements 
on  certain  participants. 

(b)  Definitions— {\)  Fast-pay 
arrangement.  A  fast-pay  arrangement  is 
any  arrangement  in  which  a  corporation 
has  outstanding  for  any  part  of  its 
taxable  year  tw^o  or  more  classes  of 
stock,  at  least  (^ne  of  which  is  fast-pay 
stock. 

(2)  Fast-pay  ktock—{i)  Defined.  Stock 
is  fast-pay  stock  if  it  is  structured  so  that 
dividends  (as  defined  in  section  316) 
paid  by  the  corporation  with  respect  to 
the  stock  are  economically  (in  whole  or 
in  part)  a  returb  of  the  holder's 
investment  (as  opposed  to  only  a  return 
on  the  holder'3  investment).  Unless 
clearly  demon$trated  otherwise,  stock  is 
presumed  to  b#  fast-pay  stock  if— 

(A)  It  is  stru<Jtured  to  have  a  dividend 
rate  that  is  reasonably  expected  to 
decline  (as  opposed  to  a  dividend  rate 
that  is  reasonably  expected  to  fluctuate 
or  remain  constant);  or 

(B)  It  is  issue  d  for  an  amount  that 
exceeds  (by  m(  ire  than  a  de  minimis 


amoimt,  as  determined  under  the 
principles  of  §  1.1273-l(d))  the  amount 
at  which  the  holder  ca^be  compelled  to 
dispose  of  the  stock. 

(li)  Determination.  The  determination 
of  whether  stock  is  fast-pay  stock  is 
based  on  all  the  facts  and 
circumstances,  including  any  related 
agreements  such  as  options  or  forward 
contracts.  A  related  agreement  is  any 
direct  or  indirect  agreement  or 
understanding,  oral  or  written,  between 
the  holder  of  the  stock  and  the  issuing 
corporation,  or  between  the  holder  of 
the  stock  and  one  or  more  other 
shareholders  in  the  corporation.  The 
determination  is  made  when  the  stock  is 
issued  and  whenever  there  is  a 
significant  modification  in  the  terms  of 
the  stock  or  the  related  agreements,  or 
a  significant  change  in  the  relevant  facts 
and  circimistances. 

(3)  Benefited  stock  defined.  With 
respect  to  a  class  of  fast-pay  stock,  all 
other  stock  in  the  corporation  (including 
any  other  class  of  fast-pay  stock)  is 
benefited  stock. 

(c)  Recharacterization  of  certain  fast- 
pay  arrangements — (1)  Scope.  This 
paragraph  (c)  applies  to  any  fast-pay 
arrangement — 

(i)  hi  which  the  corporation  that  has 
outstanding  fast-pay  stock  is  a  regulated 
investment  company  (RIC)  (as  defined 
in  section  851)  or  a  real  estate 
investment  trust  (RETT)  (as  defined  in 
section  856);  or 

(ii)  If  the  Commissioner  determines 
that  a  principal  purpose  for  the 
stnictiue  of  the  fast-pay  arrangement  is 
the  avoidance  of  any  tax  imposed  by  the 
Code.  AppUcation  of  this  paragraph 
(c)(l)(ii)  is  at  the  Commissioner's 
discretion,  and  a  determination  under 
this  paragraph  (c)(l)(ii)  applies  to  all 
parties  to  the  fast-pay  arrangement, 
including  transferees. 

(2)  Recharacterization.  A  fast-pay 
arrangement  described  in  paragraph 
(c)(1)  of  this  section  is  recharacterized 
as  an  arrangement  directly  between  the 
benefited  shareholders  and  the  fast-pay 
shareholders.  The  inception  and 
resulting  relationships  of  the 
recharacterized  arrangement  are  deemed 
to  be  as  follows: 

(i)  Relationship  between  benefited 
shareholders  and  fast-pay  shareholders. 
The  benefited  shareholders  issue 
financial  instruments  (the  financing 
instruments)  directly  to  the  fast-pay 
shareholders  in  exchange  for  cash  equal 
to  the  fair  market  value  of  the  fast-pay 
stock  at  the  time  of  issuance  (taking  into 
account  any  related  agreements).  The 
financing  instruments  have  the  same 
payment  terms  as  the  fast-pay  stock. 
Thus,  the  timing  and  amount  of  the 
payments  made  with  respect  to  the 


financing  instruments  always  match  the 
timing  and  amount  of  the  distributions 
made  with  respect  to  the  fast-pay  stock. 

(ii)  Relationship  between  benefited 
shareholders  and  corporation.  The 
benefited  shareholders  contribute  to  the 
corporation  the  cash  they  receive  for 
issuing  the  financing  instruments. 
Distributions  made  with  respect  to  the 
fast-pay  stock  are  distributions  made  by 
the  corporation  with  respect  to  the 
benefited  shareholders'  benefited  stock. 

(iii)  Relationship  between  fast-pay 
shareholders  and  corporation.  For 
purposes  of  determining  the 
relationship  between  the  fast-pay 
shareholders  and  the  corporation,  the 
fast-pay  stock  is  ignored.  The 
corporation  is  the  paying  agent  of  the 
benefited  shareholders  with  respect  to 
the  financing  instruments. 

(3)  Other  rules— (i]  Character  of  the 
financing  instruments.  The  character  of 
a  financing  instrument  (for  example, 
stock  or  debt)  is  determined  under 
general  tax  principles  and  depends  on 
all  the  facts  and  circumstances. 

(ii)  Multiple  classes  of  benefited  stock. 
If  there  is  more  than  one  class  of 
benefited  stock,  the  recharacterization 
rules  of  this  paragraph  (c)  apply  among 
the  different  classes  as  appropriate  to 
match  the  economic  substance  of  the 
fast-pay  arrangement. 

(iii)  Sale  of  benefited  stock.  If  one 
person  sells  benefited  stock  to  another — 

(A)  In  addition  to  any  consideration 
actually  paid  and  received  for  the 
benefited  stock,  the  buyer  is  deemed  to 
pay  and  the  seller  is  deemed  to  receive 
the  amount  necessary  to  terminate  the 
seller's  position  in  the  financing 
instruments  at  fair  market  value;  and 

(B)  The  buyer  is  deemed  to  issue 
financing  instruments  to  the  fast-pay 
shareholders  in  exchange  for  the 
amoimt  necessary  to  terminate  the 
seller's  position  in  the  financing 
instruments. 

(iv)  Adjustment  to  basis  for  amounts 
accrued  or  paid  in  taxable  years  ending 
before  February  27,  1997.  In  the  case  of 
a  fast-pay  arrangement  involving 
amounts  accrued  or  paid  in  taxable 
years  ending  before  February  27, 1997, 
and  recharacterized  imder  this 
paragraph  (c),  a  benefited  shareholder 
must  decrease  its  basis  in  any  benefited 
stock  (as  determined  under  paragraph 
(c)(2)(ii)  of  this  section)  by  the  amount 
(if  any)  that — 

(A)  Its  income  attributable  to  the 
benefited  stock  (reduced  by  deductions 
attributable  to  financing  instnmients) 
for  taxable  years  ending  before  February 
27,  1997,  computed  by  recharacterizing 
the  fast-pay  arrangement  this  under  this 
paragraph  (c);  exceeds 
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(B)  Its  income  attributable  to  such 
stock  for  taxable  years  ending  before 
February  27, 1997,  computed  without 
applying  the  rules  of  this  paragraph  (c). 

(d)  Prohibition  against  affirmative  use 
of  recharacterization  by  taxpayers.  A 
taxpayer  may  not  use  the  rules  of 
paragraph  (c)  of  this  section  if  a 
principal  purpose  for  using  such  rules  is 
the  avoidance  of  any  tax  imposed  by  the 
Code.  Thus,  with  respect  to  such 
taxpayer,  the  Commissioner  may  depart 
from  the  rules  of  this  section  and 
recharacterize  (for  all  purposes  of  the 
Code)  the  fast-pay  arrangement  in 
accordcmce  with  its  form  or  its 
economic  substance.  For  example,  if  a 
foreign  person  acquires  fast-pay  stock  in 
a  REFT  and  a  principal  purpose  for 
acquiring  such  stock  is  to  reduce  United 
States  withholding  taxes  by  applying 
the  rules  of  paragraph  (c)  of  this  section, 
the  Commissioner  may,  for  purposes  of 
determining  the  foreign  person's  United 
States  tax  consequences  (namely, 
withholding  tax),  depart  from  the  rules 
of  paragraph  (c)  of  this  section  and  treat 
the  foreign  person  as  holding  fast-pay 
stock  in  the  REIT. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (c)  of 
this  section: 

Example  1 .  Decline  in  dividend  rate,  (i) 
Facts.  Corporation  X  issues  100  shares  of  A 
Stock  and  100  shares  of  B  Stock  for  $1,000 
per  share.  By  its  terms,  a  share  of  B  Stock  is 
reasonably  expected  to  pay  a  SI  10  dividend 
in  years  1  through  10  and  a  $30  dividend 
each  year  thereafter.  If  X  liquidates,  the 
holder  of  a  share  of  B  Stock  is  entitled  to  a 
preference  equal  to  the  share's  issue  price. 
Otherwise,  the  B  Stock  cannot  be  redeemed 
at  either  X's  or  the  shareholder's  option. 

(ii)  Analysis.  When  issued,  the  B  Stock  has 
a  dividend  rate  that  is  reasonably  expected  to 
decline  from  an  annual  rate  of  11  percent  of 
its  issue  price  to  an  annual  rate  of  3  percent 
of  its  issue  price.  Since  the  B  Stock  is 
structured  to  have  a  declining  dividend  rate, 
the  B  Stock  is  fast-pay  stock,  and  the  A  Stock 
is  benefited  stock. 

Example  2.  Issued  at  a  premium,  (i)  Facts. 
The  facts  are  the  same  as  in  Example  1  of  this 
paragraph  (e)  except  that  a  share  of  B  Stock 
is  reasonably  expected  to  pay  an  annual  $110 
dividend  as  long  as  it  is  outstanding,  and 
Corporation  X  has  the  right  to  redeem  the  B 
Stock  for  $400  a  share  at  the  end  of  year  10. 

(ii)  Analysis.  The  B  Stock  is  structured  so 
that  the  issue  price  of  the  B  Stock  ($1,000) 
exceeds  (by  more  than  a  de  minimis  amount) 
the  price  at  which  the  holder  can  be 
compelled  to  dispose  of  the  stock  ($400). 
Thus,  the  B  Stock  is  fast-pay  stock,  and  the 
A  Stock  is  benefited  stock. 

Example  3.  Recharacterization  illustrated. 
(i)  Facts.  On  formation,  REIT  Y  issues  100 
shares  of  C  Stock  and  100  shares  of  D  Stock 
for  $1,000  per  share.  By  its  terms,  a  share  of 
D  Stock  is  reasonably  expected  to  pay  a  $110 
dividend  in  years  1  through  10  and  a  $30 
dividend  each  year  thereafter.  In  years  1 


through  10,  persons  holding  a  majority  of  the 
D  Stock  must  consent  before  Y  may  take  any 
action  that  would  result  in  Y  liquidating  or 
dissolving,  merging  or  consolidating,  losing 
its  REIT  status,  or  selling  substantially  all  of 
its  assets.  Thereafter,  Y  may  take  these 
actions  without  consent  so  long  as  the  D 
Stock  shareholders  receive  $400  in  exchange 
for  their  D  Stock. 

(ii)  Analysis.  When  issued,  the  D  Stock  has 
a  dividend  rate  that  is  reasonably  expected  to 
decline  from  an  annual  rate  of  11  percent  of 
its  issue  price  to  an  annual  rate  of  3  percent 
of  its  issue  price.  In  addition,  the  $1,000 
issue  price  of  a  share  of  D  Stock  exceeds  the 
price  at  which  the  shareholder  can  be 
compelled  to  dispose  of  the  stock  ($400). 
Thus,  the  D  Stock  is  fast-pay  stock,  and  the 
C  Stock  is  benefited  stock.  Because  Y  is  a 
REIT,  the  fast-pay  arrangement  is 
recharacterized  under  paragraph  (c)  of  this 
section. 

(iii)  Recharacterization.  The  fast-pay 
arrangement  is  recharacterized  as  follows: 

(A)  Under  paragraph  (c)(2)(i)  of  this 
section,  the  C  Stock  shareholders  are  treated 
as  issuing  financing  instruments  to  the  D 
Stock  shareholders  in  exchange  for  $100,000 
($1,000.  the  fair  market  value  of  each  share 
of  D  Stock,  multiplied  by  100,  the  number  of 
shares). 

(B)  Under  paragraph  (c)(2)(ii)  of  this 
section,  the  C  Stock  shareholders  are  treated 
as  contributing  $200,000  to  Y  (the  $100,000 
received  for  the  financing  instruments,  plus 
the  $100,000  actually  paid  for  the  C  Stock) 
in  exchange  for  the  C  Stock. 

(C)  Under  paragraph  (c)(2)(ii)  of  this 
section,  each  distribution  with  respect  to  the 
D  Stock  is  treated  as  a  distribution  with 
respect  to  the  C  Stock. 

(D)  Under  paragraph  (c)(2)(iii)  of  this 
secUon,  the  C  Stock  shareholders  are  treated 
as  making  payments  with  respect  to  the 
financing  instruments,  and  Y  is  treated  as  the 
paying  agent  of  the  financing  instruments  for 
the  C  Stock  shareholdera. 

Example  4.  Transfer  of  benefited  stock 
illustrated,  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3  of  this  paragraph  (e).  Near 
the  end  of  year  5,  a  person  holding  one  share 
of  C  Stock  sells  it  for  $1,300.  The  buyer  is 
unrelated  to  REIT  Y  or  to  any  of  the  D  Stock 
shareholders.  At  the  time  of  the  sale,  the 
amount  needed  to  terminate  the  seller's 
position  in  the  financing  instruments  at  fair 
market  value  is  $747. 

(ii)  Benefited  shareholder's  treatment  on 
sale.  Under  paragraph  (c)(3)(iii)(A)  of  this 
section,  the  seller's  amount  realized  is  $2,047 
($1,300,  the  amount  actually  received,  plus 
$747,  the  amount  necessary  to  terminate  the 
seller's  position  in  the  financing  instruments 
at  feir  market  value).  The  seller's  gain  on  the 
sale  of  the  common  stock  is  $47  ($2,047,  the 
amount  realized,  minus  $2,000,  the  seller's 
basis  in  the  common  stock).  The  seller  has  no 
income  or  deduction  with  resp>ect  to 
terminating  its  position  in  the  financing 
instruments. 

(iii)  Buyer's  treatment  on  purchase.  Under 
paragraph  (c)(3)(iii)(A)  of  this  section,  the 
buyer's  basis  in  the  share  of  D  Stock  is  $2,047 
($1,300,  the  amount  actually  paid,  plus  $747, 
the  amount  needed  to  terminate  the  seller's 
position  in  the  financing  instruments  at  fair 


market  value).  Under  paragraph  (c)(3)(iii)(B) 
of  this  section,  simultaneous  with  the  sale, 
the  buyer  is  treated  as  issuing  fmancing 
instruments  to  the  fast-pay  shareholders  in 
exchange  for  $747,  the  amount  necessary  to 
terminate  the  seller's  position  in  the 
financing  instruments  at  fair  market  value. 

Example  5.  Fast-pay  arrangement 
involving  amounts  accrued  or  paid  in  a 
taxable  year  ending  before  February  27,  1997. 
(i)  Facts.  Y  is  a  calendar  year  taxpayer.  In 
June  1996,  Y  acquires  shares  of  REIT  T 
benefited  stock  for  $15,000.  In  December 
1996,  Y  receives  dividends  of  $100.  Under 
the  recharacterization  rules  of  paragraph 
(c)(2)  of  this  section.  Y's  1996  income 
attributable  to  the  benefited  stock  is  $1,200, 
Y's  1996  deduction  attributable  to  financing 
instruments  is  $500.  and  Y's  basis  in  the 
benefited  stock  is  $25,000. 

(ii)  Analysis.  Under  paragraph  (c)(3)(iv)  of 
this  section.  Y's  basis  in  the  benefited  stock 
is  reduced  by  $600.  This  is  the  amount  by 
which  Y's  1996  income  from  the  fast-pay 
arrangement  as  recharacterized  under  this 
section  ($1,200  of  income  attributable  to  the 
benefited  stock  less  $500  of  deductions 
attributable  to  the  financing  instruments), 
exceeds  Y's  1996  income  from  the  fast-pay 
arrangement  as  not  recharacterized  under 
this  section  ($100  of  income  attributable  to 
the  benefited  stock).  Thus,  in  1997  when  the 
fast-fwy  arrangement  is  recharacterized,  Y's 
basis  in  the  benefited  stock  is  $24,400. 

(f)  Reporting  requirement — (1)  Filing 
requirements — (i)  In  general.  A 
corporation  that  has  fast-pay  stock 
outstanding  at  any  time  during  the 
taxable  year  must  attach  the  statement 
described  in  paragraph  {f)(2)  of  this 
section  to  its  federal  income  tax  return 
for  such  taxable  year.  This  paragraph 
(f)(l)(i)  does  not  apply  to  a  corporation 
described  in  paragraph  (fl{l)(ii),  (iii),  or 
(iv)  of  this  section. 

(ii)  Controlled  foreign  corporation.  In 
the  case  of  a  controlled  foreign 
corporation  (CFC),  as  defined  in  section 
957,  that  has  fast-pay  stock  outstanding 
at  any  time  during  its  taxable  year 
(during  which  time  it  was  a  CFC),  each 
controlling  United  States  shareholder 
(within  the  meaning  of  §  1.964-1  (c)(5)) 
must  attach  the  statement  described  in 
paragraph  (f)(2)  of  this  section  to  the 
shareholder's  Form  5471  for  the  CFC's 
taxable  year.  The  provisions  of  section 
6038  and  the  regulations  under  section 
6038  apply  to  any  statement  required  by 
this  paragraph  (f)(l)(ii). 

(iii)  Foreign  personal  holding 
company.  In  the  case  of  a  foreign 
personal  holding  company  (FPHC),  as 
defined  in  section  552,  that  has  fast-pay 
stock  outstanding  at  any  time  during  its 
taxable  year  (during  which  time  it  was 
a  FPHC),  each  United  States  citizen  or 
resident  who  is  an  officer,  director,  or 
10-percent  shareholder  (within  the 
meaning  of  section  60.'^5(e){l))  of  such 
FPHC  must  attach  the  statement 
described  in  paragraph  (f)(2)  of  this 
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section  to  his  ir  her  Form  5471  for  the 
FPHC's  taxable  year.  The  provisions  of 
sections  6035  ind  6679  and  the 
regulations  under  sections  6035  and 
6679  apply  to  any  statement  required  by 
this  paragraphl(f)(l)(iii). 

(iv)  Passive  foreign  investment 
company.  In  tQe  case  of  a  passive 
foreign  investitient  company  (PFIC),  as 
defined  in  section  1297,  that  has  fast- 
pay  stock  outstanding  at  any  time 
during  its  taxable  year  (during  which 
time  it  was  a  PFIC),  each  shareholder 
that  has  elected  (under  section  1295)  to 
treat  the  PFIC  as  a  qualified  electing 
fund  and  knows  or  has  reason  to  know 
that  the  PFIC  has  outstanding  fast-pay 
stock  must  attach  the  statement 
described  in  paragraph  (f)(2)  of  this 
section  to  the  Shareholder's  Form  8621 
for  the  PFIC's  taxable  year.  Each 
shareholder  owning  10  percent  or  more 
of  the  shares  of  the  PFIC  (by  vote  or 
value)  is  presumed  to  know  that  the 
PFIC  has  issued  fast-pay  stock.  The 
provisions  of  sections  1295(a)(2)  and 
1298(f)  and  th^  regulations  under 
sections  1295(i)(2)  and  1298(f) 
(including  §  l.l295-lT(f)(2))  apply  to 
any  statement  required  by  this 
paragraph  (fl(l)(iv). 

(2)  Statemeiijt.  The  statement  required 
under  this  paragraph  (f)  must  say,  "This 
fast-pay  stock  disclosure  statement  is 
required  by  §  1.7701(l)-3(f)  of  the 
income  tax  regulations."  The  statement 
must  also  identify  the  corporation  that 
has  outstanding  fast-pay  stock  and  must 
contain  the  date  on  which  the  fast-pay 
stock  was  issufd,  the  terms  of  the  fast- 
pay  stock,  and  (to  the  extent  the  filing 
person  knows  Or  has  reason  to  know 
such  information)  the  names  and 
taxpayer  identification  numbers  of  the 
shareholders  of  any  class  of  stock  that 
is  not  traded  oti  an  established 
securities  market  (as  described  in 
§1.7704-l(b)).! 

(g)  Effective  ^ate — (1)  In  general. 
Except  as  provided  in  paragraph  (g)(4) 
of  this  section  (relating  to  reporting 
requirements),  this  section  apphes  to 
taxable  years  ending  af^er  February  26, 
1997.  Thus,  all  amounts  accrued  or  paid 
during  the  first  taxable  year  ending  after 
February  26, 1^97,  are  subject  to  this 
section. 

(2)  Election  Ip  limit  taxable  income 
attributable  to  la  recharacterized  fast- 
pay  arrangememt  for  taxable  years 
ending  after  Fabruary  26,  1 997,  and 
before  the  date  these  regulations  are 
published  asftinal  regulations  in  the 
Federal  Register — (i)  Limit  and 
adjustment.  For  taxable  years  ending 
after  February  ^6, 1997,  and  before  the 
date  these  regiilations  are  published  as 
final  regulations  in  the  Federal  Register, 
a  shareholder  4iay  limit  its  taxable 


income  attributable  to  a  fast-pay 
arrangement  recharacterized  under 
paragraph  (c)  of  this  section,  to  the 
taxable  income  that  would  result  if  the 
fast-pay  arrangement  were 
recharacterized  under  Notice  97-21, 
1997-1  C.B.  407.  see  §  601.601(d)(2)  of 
this  chapter.  Any  amount  a  shareholder 
excludes  from  taxable  income  under 
this  paragraph  (g)(2)(i)  must  be  included 
as  an  adjustment  to  taxable  income  in 
the  shareholder's  first  taxable  year  that 
includes  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  A  shareholder  that  has 
elected  to  limit  its  taxable  income  under 
this  paragraph  (g)(2)(i)  must  include  a 
statement  in  its  books  and  records 
identifying  each  fast-pay  arrangement  to 
which  the  limit  was  applied  and 
providing  the  amount  excluded  from 
taxable  income  for  each  such  fast-pay 
arrangement. 

(ii)  The  following  examples  illustrate 
the  rules  of  this  paragraph  (g)(2).  For 
purposes  of  these  examples,  assume  that 
the  last  year  a  shareholder  may  limit  its 
taxable  income  under  this  paragraph 
(g)(2)  is  1998.  The  examples  are  as 
follows: 

Example  1.  Fast- pay  arrangement 
recharacterized  under  Notice  97-21 ;  REIT 
holds  third-party  debt— (i)  Facts.  (A)  REIT  Y 
is  formed  on  January  1, 1998,  at  which  time 
it  issues  1,000  shares  of  fast-pay  stock  and 
1,000  shares  of  benefited  stock  for  $100  per 
share.  Y  and  all  of  its  shareholders  have 
calendar  taxable  years.  All  shareholders  of  Y 
have  elected  to  accrue  market  discount  based 
on  a  constant  interest  rate,  to  include  the 
market  discount  in  income  as  it  accrues,  and 
to  amortize  bond  premium. 

(B)  For  years  1  through  5,  the  fast-pay  stock 
has  an  annual  dividend  rate  of  $17  per  share 
($17,000  for  the  class);  in  later  years,  the  fast- 
pay  stock  has  an  annual  dividend  rate  of  $1 
per  share  (Si. 000  for  the  class).  At  the  end 

of  year  5,  and  thereafter,  a  share  of  fast-pay 
stock  can  be  acquired  by  Y  in  exchange  for 
$50  ($50,000  for  the  class). 

(C)  On  the  day  Y  is  formed,  it  acquires  a 
five-year  mortgage  note  (the  note)  issued  by 
an  unrelated  third  party  for  $200,000.  The 
note  provides  for  annual  interest  payments 
on  December  31  of  $18,000  (a  coupon  interest 
rate  of  9.0  percent,  compounded  annually), 
and  one  payment  of  principal  at  the  end  of 

5  years.  The  note  can  be  prepwid,  in  whole 
or  in  part,  at  any  time. 

(ii)  Recharacterization  under  Notice  97-21. 
(A)  In  general.  One  way  to  recharacterize  the 
fast-pay  arrangement  under  Notice  97-21  is 
to  treat  the  fast-pay  shareholders  and  the 
benefited  shareholders  as  if  they  jointly 
purchased  the  note  from  the  issuer  with  the 
understanding  that  over  the  five-year  term  of 
the  note  the  benefited  shareholders  would 
use  their  share  of  the  interest  to  buy  (on  a 
dollar-for-dollar  basis)  the  fast-pay 
shareholders'  portion  of  the  note.  The 
benefited  shareholders'  and  the  fost-pay 
shareholders'  yearly  taxable  income  under 


Notice  97-21  can  then  be  calculated  after 
determining  their  initial  portions  of  the  note 
and  whether  those  initial  portions  are 
purchased  at  a  discount  or  premium. 

(B)  Determining  initial  portions  of  the  debt 
instrvment.  The  fast-pay  shareholders'  and 
the  benefited  shareholders'  initial  portions  of 
the  note  can  be  determined  by  comparing  the 
present  values  of  their  expected  cash  flows. 
As  a  class,  the  fast-pay  shareholders  expect 
to  receive  cash  flows  of  $135,000  (five  annual 
payments  of  $17,000,  plus  a  final  payment  of 
$50,000).  As  a  class,  the  benefited 
shareholders  expect  to  receive  cash  flows  of 
$155,000  (five  annual  payments  of  Sl.OOO. 
plus  a  final  payment  of  $150,000).  Using  a 
discount  rate  equal  to  the  yield  to  maturity 
(as  determined  under  §  1.1272-l(b)(l)(i))  of 
the  mortgage  note  (9.0  percent,  compounded 
annually),  the  present  value  of  the  fast-pay 
shareholders'  cash  flows  is  $98,620,  and  the 
present  value  of  the  benefited  shareholders' 
cash  flows  is  $101,380.  Thus,  the  fast-pay 
shareholders  initially  acquire  49  percent  of 
the  note  at  a  $1,380  premium  (that  is,  they 
paid  $100,000  for  $98,620  of  principal  in  the 
note).  The  benefited  shareholders  initially 
acquire  51  percent  of  the  note  at  a  $1,380 
discount  (that  is,  they  paid  $100,000  for 
$101,380  of  principal  in  the  note).  Under 
section  171,  the  fast-pay  shareholders' 
premium  is  amortizable  based  on  their  yield 
in  their  initial  portion  of  the  note  (8.57 
p>ercent,  compounded  annually).  The 
benefited  shareholders'  discount  accrues 
based  on  the  yield  in  their  initial  portion  of 
the  note  (9.35  percent,  compounded 
annually). 

(C)  Taxable  income  under  Notice  97-21. 
Under  Notice  97-21,  the  fast-pay 
shareholders'  1998  taxable  income 
attributable  to  the  fast-pay  arrangement  is 
$8,574  ($8.57  per  $100  invested),  computed 
by  subtracting  the  amortizable  premium 
($302)  from  the  interest  income  from  their 
portion  of  the  note  ($8,876).  The  benefited 
shareholders'  1998  taxable  income 
attributable  to  the  fast-pay  arrangement  is 
$9,353  ($9.35  per  $100  invested],  computed 
by  adding  the  accrued  discount  ($229)  to  the 
interest  income  from  their  portion  of  the  note 
($9,124). 

(iii)  Taxable  income  under  the 
recharacterization  of  this  section.  Assume 
the  financing  instruments  are  debt 
instnmients.  Under  the  recharacterization 
rules  of  paragraph  (c)  of  this  section,  the  fast- 
pay  shareholders'  1998  taxable  income 
attributable  to  the  fast-pay  arrangement  is 
$8,574  ($8.57  per  $100  invested),  which  is 
the  interest  income  fit)m  the  financing 
instruments.  The  benefited  shareholders' 
1998  taxable  income  attributable  to  the  fast- 
pay  arrangement  is  $9,426  ($9.43  per  share  of 
benefited  stock),  computed  by  subtracting  the 
interest  income  accrued  on  the  financing 
instruments  (S8.S74)  fix)m  the  dividend 
income  actually  and  deemed  paid  on  the 
benefited  stock  ($18,000). 

(iv)  Limit  on  taxable  income  under  this 
paragraph  (g)(2).  (A)  Fast-pay  shareholders. 
For  1998,  the  fast-pay  shareholders  have  the 
same  taxable  income  under  the 
recharacterization  of  Notice  97-21  ($8,574)  as 
they  have  under  the  recharacterization  of 
paragraph  (c)  of  this  section  ($8,574).  Thus, 
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the  limit  under  paragraph  (g)(2](i)  of  this 
section  is  unavailable  to  the  fast-pay 
shareholders. 

(B)  Benefited  shareholders.  For  1998,  the 
benefited  shareholders  have  taxable  income 
attributable  to  the  fast-pay  arrangement  of 
$9,353  ($9.35  per  $100  invested)  under  the 
recharacterization  of  Notice  97-21,  and 
taxable  income  of  $9,426  ($9.43  per  share  of 
benefited  stock)  under  the  recharacterization 
of  paragraph  (c)  of  this  section.  Thus,  under 
paragraph  (g)(2)(i)  of  this  section,  a  benefited 
shareholder  may  elect  to  limit  its  taxable 
income  attributable  to  the  fast-pay 
arrangement  to  $9.35  for  each  share  of 
benefited  stock.  Any  amount  an  electing 
shareholder  excludes  from  taxable 
income($0.08  per  share  of  benefited  stock) 
must  later  be  included  as  an  adjustment.  (If 
all  benefited  shareholders  elect  the  limit, 
then  as  a  class  the  later  adjustment  to  taxable 
income  is  $73.) 

Example  2.  RETT  holds  debt  issued  by  a 
benefited  shareholder,  (i)  Facts.  The  facts  are 
the  same  as  in  Example  1  of  this  paragraph 
(g)(2)  except  that  corporation  Z  holds  800 
shares  (80  fwrcent)  of  the  benefited  stock, 
and  Z,  instead  of  a  third  party,  issues  the 
mortgage  note  acquired  by  Y. 

(ii)  Recharacterization  under  Notice  97-21. 
Because  Y  holds  a  debt  instrument  issued  by 
Z,  the  fast-pay  arrangement  is  recharacterized 
under  Notice  97-21  as  an  arrangement  in 
which  Z  issued  one  or  more  instruments 
directly  to  the  fast-pay  shareholders  and  the 
other  benefited  shareholders.  Consistent  with 
this  recharacterization,  Z  is  treated  as  issuing 
a  debt  instrument  to  the  fast-pay 
shareholders  for  $100,000.  The  debt 
instrument  provides  for  five  annual 
payments  of  $17,000  and  an  additional 
payment  of  $50,000  in  year  five.  Thus,  the 
debt  instrument's  yield  to  maturity  is  8.57 
percent  per  annum,  compounded  annually.  Z 
is  also  treated  as  issuing  a  debt  instrument 
to  the  other  benefited  shareholders  for 
$20,000  (200  shares  multiplied  by  $100,  or  20 
percent  of  the  $100,000  paid  to  Y  by  the 
benefited  shareholders  as  a  class).  This  debt 
instrument  provides  for  five  annual 
payments  of  $200  and  an  additional  payment 
of  $30,000  in  year  five.  The  debt  instrument's 
yield  to  maturity  is  9.30  percent  per  annum, 
compounded  annually.  For  1998,  Z's  interest 
expense  is  $10,435  ($8,574  attributable  to  the 
debt  instruments  held  by  the  fast-pay 
shareholders,  and  $1,861  attributable  to  the 
debt  instruments  held  by  the  other  benefited 
shareholdera). 

(iii)  Recharacterization  under  this  section. 
Assume  the  financing  instruments  are  debt 
instruments.  Under  the  recharacterization 
rules  of  paragraph  (c)  of  this  section,  for 
1998,  Z  has  dividend  income  of  $14,400  (800 
shares  multiplied  by  $18.  or  80  percent  of 
$18,000),  and  total  interest  expense  of 
$24,859  ($18,000  of  interest  accrued  on  the 
note  held  by  Y,  and  $6,859  of  interest 
accrued  on  the  financing  instruments). 

(iv)  Limit  on  taxable  income  under  this 
paragraph  (g)(2).  For  1998,  Z  has  a  taxable 
loss  attributable  to  the  fast-pay  arrangement 
of  $10,435  under  the  recharacterization  of 
Notice  97-21,  and  a  taxable  loss  of  $10,459 
($14,400  of  dividends,  minus  $24,859  of  total 
interest  expense)  under  the 


recharacterization  of  paragraph  (c)  of  this 
section.  Thus,  for  1998,  Z's  taxable  loss 
attributable  to  the  fast-pay  arrangement  is 
$10,459  (the  amount  determined  under 
paragraph  (c)  of  this  section),  and  the  limit 
of  paragraph  (g)(2)(i)  of  this  section  is 
unavailable  to  Z. 

(3)  Rule  to  comply  with  this  section. 
To  comply  with  this  section  for  each 
taxable  year  in  which  it  failed  to  do  so. 
a  taxpayer  should  file  an  amended 
return.  For  taxable  years  ending  before 
the  date  these  regulations  are  published 
as  final  regulations,  a  taxpayer  that  has 
complied  with  Notice  97-21,  1997-1 
C.B.  407  (see  §601. 601  (d)(2)  of  this 
chapter),  is  considered  to  have  complied 
with  this  section. 

(4)  Reporting  requirements.  The 
reporting  requirements  of  paragraph  (f) 
of  this  section  apply  to  taxable  years  (of 
the  person  required  to  file  the 
statement)  ending  afler  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

John  M.  Dahymple, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  99-178  Filed  1-5-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27CFRPart4 
[Notice  No.  871] 
RiN  1512-AB80 

Petition  for  Johannisberg  Riesling; 
Proposed  Addition  of  Grape  Variety 
Names  for  American  Wines;  Request 
for  Additional  Information  for  Other 
Proposed  Grape  Varieties  (98R-406P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Fireanns  (ATF)  has 
received  a  petition  proposing  to  extend 
the  phase-out  date  for  the  use  of  the 
term  Johannisberg  Riesling  as  a 
designation  for  American  wines,  from 
January  1, 1999,  until  January  1,  2006. 
The  effect  of  this  proposed  change 
would  allow  U.S.  wineries  to  use 
Johannisberg  Riesling  as  a  designation 
for  American  wines  made  from  White 
Riesling  grapes  for  an  additional  seven 
years.  The  petition  was  received  from 
the  law  firm  of  Buchman  &  O'Brien,  and 
was  filed  on  behalf  of  trade  associations 
representing  United  States  wineries. 
This  petition  asserts  that  this  change 


would  allow  American  wineries 
additional  time  to  educate  consumers 
about  the  name  change,  and  would 
provide  additional  time  for  wineries  to 
change  labels,  packaging,  and 
merchandising  material  for  this  wine. 
This  petition  proposes  to  extend  the 
phase-out  date  for  the  term  Johaimisberg 
Riesling  to  January  1.  2006.  After  that 
date,  wine  made  from  White  Riesling 
grapes  would  be  required  to  be 
designated  either  "Riesling"  or  "White 
Riesling." 

ATF  has  also  received  petitions 
proposing  to  add  two  new  names, 
Traminette  and  Aglianico.  to  the  list  of 
prime  grape  variety  names  for  use  in 
designating  American  wines.  Finally, 
ATF  is  soliciting  comments  or  petitions 
for  other  grape  varieties  which  wineries 
vdsh  to  use  in  producing  and 
designating  American  varietal  wines. 
These  proposals  are  intended  to  ensure 
the  list  of  prime  grape  names  reflects 
grape  varieties  currently  in  use.  ATF 
believes  the  listing  of  approved  names 
of  grape  varieties  for  American  wines 
will  help  standardize  wine  label 
terminology  and  prevent  consumer 
confusion. 

DATES:  Written  comments  must  be 
received  by  March  8,  1999.  ATF 
specifically  requests  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division.  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington,  DC  20091- 
0221;  Notice  No.  871. 

A  copy  of  the  petition  and  written 
comments  in  response  to  this  notice  of 
proposed  rulemaking  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Reference 
Library,  OfBce  of  Public  Affairs  and 
Disclosure.  Room  6300,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teri  Byers,  Regulations  Division,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226;  Telephone  (202) 
927-8195.  ore-mail: 
<thbyers@atfhq.atf.treas.gov>. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  §  4.23(b),  a  wine  bottler  may 
use  a  grape  variety  name  as  the 
designation  of  a  wine  if  not  less  than  75 
percent  of  the  wine  (51  percent  in  some 
circumstances)  is  derived  from  that 
grape  variety.  Under  §  4.23(d).  a  bottler 
may  use  the  name  of  two  or  more  grape 
variety  names  as  the  designation  of  a 
wine  if  all  varieties  ar"  listed  on  the 
brand  label  and  the  percentage  of  the 
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wine  derived  fi^m  each  grape  variety  is 
shown  on  the  l^bel. 

Treasury  Deqision  ATF-370.  61  FR 
522,  January  8, j  1996,  adopted  a  list  of 
grape  variety  nkmes  which  ATF  has 
determined  to  l^e  appropriate  for  use  in 
designating  Anlerican  wines.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  §  4.sll,  while  additional 
alternative  grape  names  temporarily 
authorized  for  ^se  are  listed  at  §  4.92. 
Section  4.93  provides  a  means  by  which 
interested  persons  may  petition  the 
Director  for  inclusion  of  additional 
grape  variety  n|mes  in  the  list  of  prime 
grape  names.  T^asury  Decision  ATF- 
370  did  not  include  Johannisberg 
Riesling  in  the  ist  of  prime  names, 
either  as  a  prim  e  grape  name  or  as  a 
synonym.  Johainisberg  Riesling  was 
instead  listed  a$  an  alternative  name  in 
§  4.92  for  use  iii  advertising  and  labeling 
wines  only  untjl  January  1, 1999,  after 
which  the  required  varietal  designation 
for  this  wine  would  be  Riesling  or  the 
synonym  Whits  Riesling. 

A.  Johannisberg  Riesling 

Treasury  Decision  ATF-370 
authorized  the  iise  of  the  name 
"Riesling."  standing  by  itself,  as  the 
prime  name  foij  wine  made  from  this 
grape.  Through|  evidence  received 
diuing  the  ruletnaking  process,  ATF 
determined  thai  there  was  no  longer  the 
necessity  to  distinguish  wine  made  from 
the  true  Riesling  grape  by  use  of  the 
term  "Johannisperg  Riesling."  Based  on 
this  evidence,  ajnd  to  provide  accurate 
and  correct  grape  variety  names,  ATF 
concluded  that  the  name  Johannisberg 
Riesling  should  no  longer  be  permitted 
as  a  grape  variety  designation. 
Accordingly,  Johannisberg  Riesling  was 
removed  as  a  s}fnonym  for  Riesling  and 
made  an  alternative  name  in  §  4.92. 
Johannisberg  Riesling  is  listed  in 
§  4.92(b),  permitting  its  use  in  labeling 
wines  prior  to  January  1, 1999. 

ATF  has  received  a  petition  from  the 
law  firm  of  Buciunan  &  O'Brien,  filed  on 
behalf  of  trade  f  ssociations  representing 
United  States  Wineries,  requesting  that 
ATF  amend  §  4,92  by  adding  a  new 
paragraph  (c).  1|his  proposed  paragraph 
would  authorize  the  use  of  the  term 
"Johannisberg  Riesling"  for  wines 
bottled  prior  to  January  1,  2006.  At  the 
same  time,  the  petition  would  remove 
Johannisberg  Riesling  from  the  list  of 
grape  names  in  §  4.92(b)  which  may 
only  be  used  as.grape  wine  designations 
for  wine  bottled  prior  to  January  1, 
1999.  1 

The  petition  gives  several  reasons  for 
extending  the  pihase-out  date  of  the  term 
Johannisberg  R^sling  for  American 
wines.  Despite  he  fact  that  ATF  made 
it  clear  in  the  n  itices  issued  prior  to  TD 


ATF-370  that  there  was  significant 
controversy  surrounding  the  term 
Johannisberg  Reisling,  the  petition 
alleges  that  ATF  failed  to  provide  the 
industry  with  notice  that  it  was  phasing 
out  the  term.  The  petition  states  that 
ATF  provided  such  notice  with  other 
terms,  e.g.,  Cabernet,  Grey  Reisling, 
Muscat  Frontignon  and  Napa  Camay, 
because  the  two  notices  of  proposed 
rulemaking  issued  prior  to  TD  ATF-370 
specifically  proposed  phasing  out  these 
terms.  However,  these  notices  did  not 
specifically  propose  to  phase-out  the 
term  Johannisberg  Riesling.  The 
petitioner  also  cites  the  10-year  phase- 
out  period  in  the  recently  published 
Treasury  decision  relating  to  Camay 
Beaujolais  as  support  for  extending  the 
period.  The  petition  asserts  that  because 
the  Johannisberg  Riesling  designation 
has  been  in  documented  commercial 
use  for  over  100  years,  an  additional  7 
years  would  provide  enough  transitional 
time  to  educate  the  consuming  public 
regarding  the  designation  change. 
Finally,  the  petition  states  that  the 
abrupt  elimination  of  Johannisberg 
Riesling  would  cause  material  economic 
harm  and  hardship  to  the  United  States 
vdne  industry. 

In  addition  to  the  petition  from 
Buchman  &  O'Brien,  the  Deutsches 
Weininstitut  GmbH  has  submitted  a 
letter  supporting  the  extension  of  the 
transition  period  for  the  phase-out  of 
Johannisberg  Riesling.  Recent  letters 
from  wine  industry  members  have 
demonstrated  their  support  for  an 
extended  transition  period.  Lastly,  a 
marketing  communications  company, 
ELCIN,  provided  marketing  information 
illustrating  the  negative  impact  on 
wineries  and  consumers  should  ATF 
restrict  the  Johannisberg  Riesling  phase- 
out  period  to  three  years.  ELGIN  drew 
a  comparison  between  Johannisberg 
Riesling  and  the  1982  Nissan 
Corporation's  decision  to  change  from 
the  Datsun  brand  name  to  Nissan.  The 
change  was  implemented  in  the  United 
States  over  a  six  year  period,  however 
Nissan  still  saw  it's  share  drop  in  the 
first  two  years  from  5.9  percent  to  4.5 
percent  due  to  the  name  change. 
-  ATF  requests  comments  from 
interested  persons  concerning  this 
proposal  to  extend  the  phase-out  date 
for  the  use  of  Johannisberg  Riesling  for 
seven  years.  ATF  is  also  seeking  any 
additional  marketing  studies  or 
information  regarding  the  impact  on 
wineries  and  consumers  should  ATF 
restrict  the  phase-out  period  of 
Johaimisberg  Riesling  to  a  shorter 
period.  ATF  wishes  to  make  it  clear  that 
the  airing  of  this  petition  does  not 
represent  any  change  in  ATF's  position, 
as  stated  in  the  preamble  of  T.D.  ATF- 


370,  to  eventually  phase-out  use  of  the 
term  Johannisberg  Riesling.  This 
proposal  only  relates  to  Johannisberg 
Riesling  and  does  not  concern  the  use 
of  geographic  terms  in  labeling 
American  wines. 

B.  Proposed  Addition  of  Grape  Varieties 

ATF  has  received  several  petitions 
proposing  that  new  grape  variety  names 
be  hsted  in  §  4.91.  Under  §  4.93  any 
interested  person  may  petition  ATF  to 
include  additional  grape  varieties  in  the 
list  of  prime  grape  names.  Information 
for  a  petition  includes  evidence  of  the 
following:  (1)  Acceptance  of  the  new 
grape  variety;  (2)  the  validity  of  the 
name  for  identifying  the  grape  variety; 
(3)  information  that  the  variety  is  used 
or  will  be  used  in  winemaking;  and  (4) 
information  that  the  variety  is  grown 
and  used  in  the  United  States.  For  the 
approval  of  names  of  new  grape 
varieties,  the  petition  should  include: 

(1)  A  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  journal  of  horticulture  or  a 
published  report  by  a  professional, 
scientific  or  winegrowers'  organization; 

(2)  a  reference  to  a  plant  patent,  if 
patented;  and  (3)  information  about  the 
commercial  potential  of  the  variety  such 
as  the  acreage  planted  or  market  studies. 
Section  4.93  also  places  certain 
restrictions  on  grape  names  which  will 
be  approved.  A  name  will  not  be 
approved  if  it  has  previously  been  used 
for  a  different  grape  variety;  if  it 
contains  a  term  or  name  found  to  be 
misleading  under  §  4.39;  or  if  a  name  of 
a  new  grape  variety  contains  the  term 
"Riesling."  The  Director  reserves  the 
authority  to  disapprove  the  name  of  a 
newly-developed  grape  variety  if  the 
name  contains  words  of  geographical 
significance,  place  names,  or  foreign 
words  which  are  misleading  under 
§4.39. 

While  two  of  the  petitions  proposing 
additional  names  appear  to  have 
provided  sufficient  evidence  to  satisfy 
§  4.93,  ATF  believes  the  other  petitions 
need  further  evidence.  Consequently, 
ATF  is  requesting  further  information 
from  all  sources  regarding  those 
petitions.  ATF  has  reviewed  available 
sources  to  determine  whether  any  of  the 
proposed  names  are  entitled  to 
protection  as  geographic  indications 
under  international  agreements.  ATF 
foimd  no  information  indicating  that 
any  of  these  proposed  variety  names  are 
entitled  to  such  protection. 

1 .  Petitions  Appearing  To  Have 
Sufficient  Evidence  To  Satisfy  §  4.93 

Traminette  Petition.  At  the  request  of 
Arbor  Hill  Associates,  Naples,  NY,  Dr. 
Bruce  Reicsh  of  the  New  York  State 
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Agricultural  Station,  Cornell  University, 
Geneva,  NY,  submitted  a  letter 
requesting  that  ATF  include  the  grape 
variety  "Traminette"  on  the  list  of  prime 
grape  names.  According  to  Reisch's 
letter,  Traminette  is  a  grape  variety 
recently  released  by  Cornell  University. 
It  is  a  cross  of  Joannes-Seyve  23-416 
with  Gewurztraminer  which  was  first 
made  in  1965.  The  grapes  from  this 
cross  were  found  to  make  excellent 
wine  with  similarities  to  their  vinifera 
parent.  Through  extensive  experimental 
plantings,  Traminette  has  proven  to  be 
more  winter  hardy  than  its  parent,  very 
productive,  and  moderately  resistant  to 
powdery  mildew  and  black  rot. 

The  petition  asserts  that  wines  made 
with  Traminette  grapes  have  received 
high  scores  from  Geneva  Experimental 
Station  taste  panels  since  1972,  and 
amateur  winemakers  have  produced 
good  wines  using  these  grapes. 
According  to  the  petition,  this  grape  was 
informally  known  as  the 
"Gewrurztraminer  Hybrid"  imtil  recently 
when  the  New  York  State  Agricultural 
Research  Station  in  Geneva  formally 
named  this  hybrid  "Traminette."  The 
Traminette  hybrid  will  not  be  patented. 
Vines  are  commercially  available  for 
sale,  and  at  least  one  winery  has  applied 
for  a  certificate  of  label  approval  for  a 
Traminette  wine. 

Based  on  the  evidence  presented  in 
this  letter,  ATF  proposes  to  add  the 
grape  variety  "Traminette"  to  the  list  of 
prime  grape  names  at  §  4.91. 

Aglianico  Petition.  The  Caparone 
Winery  located  in  Paso  Robles, 
California,  petitioned  ATF  to  add  the 
grape  variety  name  "Aglianico"  to  the 
list  of  prime  grape  names  at  §  4.91. 
According  to  their  petition,  AgUanico 
has  long  been  recognized  as  one  of 
Italy's  &iest  red  grape  varieties.  The 
petition  states  that  this  grape  was 
cultivated  in  Italy  by  the  Greeks  and 
early  Romans  making  it  one  of  the 
oldest  identified  grape  varieties. 

Caparone  Winery's  petition  states  that 
Aglianico  vines  have  been  grown  in  the 
collection  of  the  University  of  California 
at  Davis  for  more  than  50  years,  and  that 
their  collection  has  been  certified  as 
true  to  variety.  Their  petition  includes 
a  letter  from  the  Foundation  Plants 
Materials  Service  at  UC  Davis  attesting 
to  the  fact  that  Aglianico  vines  are 
grown  in  their  vineyards  and  that  these 
vines  have  been  inspected  by  Dr.  Anna 
Schneider,  a  recognized  Italian  grape 
variety  expert  and  foimd  to  be  true  to 
variety. 

Caparone  Winery  states  they  currently 
(as  of  Jime  1996)  have  3V2  acres  of 
Aglianico  grapes  planted,  that  they  have 
produced  four  vintages  of  wine  from 
these  grapes,  and  that  the  quality  of 


wine  produced  from  them  is  excellent. 
They  further  state  that  other  California 
wineries  have  plantings  of  this  grape  in 
their  vineyards,  and  they  expect  there 
will  be  continuing  interest  in  making 
wine  from  these  grapes. 

Based  on  the  evidence  presented  in 
this  petition,  ATF  proposes  to  add  the 
grape  variety  "Aglianico"  to  the  Ust  of 
prime  grape  names  at  §4.91. 

2.  Proposals  Currently  Lacking 
Sufficient  Evidence  To  Satisfy  §4.93 

Since  the  publication  of  T.D.  ATF- 
370  in  January  1996,  ATF  has  received 
other  petitions  and  requests  to  use  grape 
variety  names  not  listed  in  §4.91.  Some 
of  these  requests  have  not  contained  all 
of  the  information  required  by  §  4.93,  or 
have  requested  names  that  ATF  has  not 
been  able  to  verify  to  be  the  correct 
variety  as  grown  in  the  United  States. 
Accordingly,  we  seek  information  about 
these  proposed  grape  varieties  which 
might  lead  to  their  future  listing.  If  ATF 
receives  sufficient  dociunentation 
relative  to  specific  grape  varieties  in 
resptonse  to  this  notice,  we  will  list 
those  names  in  §  4.91. 

Vemaccia.  Millbrook  Winery, 
Millbrook,  NY  petitioned  ATF  to  list  the 
grape  variety  "Vemaccia."  Millbrook's 
petition  states  that  they  obtained 
Vemaccia  cuttings  bom  the  Foundation 
Plants  Materials  Service  at  University  of 
Cahfomia  at  Davis  several  years  ago. 
and  have  cultivated  this  grape  in  their 
vineyards. 

According  to  available  literature,  the 
term  "Vemaccia"  is  associated  with 
several  imrelated  Italian  grape  varieties 
including  Vemaccia  di  Oristano. 
Vemaccia  di  San  Giminiano.  Vemaccia 
di  Serrapetrona  also  called  Vemaccia 
Nera.  and  Vemaccia  Trentina  also  called 
Bianchetta  Trevigiana.  These  varieties 
include  both  green  and  black  grapes, 
and  they  are  used  in  making 
distinctively  different  red,  white,  and 
sparkling  wines.  It  is  unclear  from 
Millbrook's  petition  or  from  the 
Foundation  Plants  Materials  Service 
listing  which  "Vemaccia"  grape  is 
actually  contained  in  the  FPMS 
collection  and  grown  in  vineyards  in  the 
United  States.  Until  a  positive 
determination  is  made,  ATF  will  not  list 
a  nonspecific  "Vemaccia"  grape  in  the 
list  of  prime  grape  names.  ATF  seeks 
any  information  which  will  enable  a 
positive  identification  of  the 
"Vemaccia"  grape(s)  grown  in  the 
United  States.  If  the  evidence  submitted 
pursuant  to  this  notice  supports 
inclusion  of  this  name,  then  it  will  be 
adopted  as  part  of  the  final  rule. 

Counoise.  Eberle  Winery,  Paso  Robles, 
California,  petitioned  ATF  to  list  the 
grape  variety  Counoise  in  §  4.91. 


Although  this  is  a  well  documented  red 
variety  from  the  Rhone  region  of  France, 
ATF  has  insufficient  information  to 
determine  whether  it  is  suitable  for 
wine  production  in  the  United  States,  or 
the  extent  to  which  it  may  be  grown 
domestically.  ATF  welcomes 
information  about  the  domestic 
cultivation  of  this  grape  variety.  If  the 
evidence  submitted  pursuant  to  this 
notice  supports  inclusion  of  this  name, 
then  it  will  be  adopted  as  part  of  the 
final  rule. 

Trousseau  vs.  Bastardo.  Section  4.91 
lists  Trousseau  as  a  prime  grape  name 
while  §  4.92  lists  Bastardo  as  an 
alternative  name  for  this  grape  variety 
which  cannot  be  used  for  designating 
American  wine  after  January  1,  1997. 
Trousseau  is  a  French  name  for  the 
grape  while  Bastardo  is  the  Portuguese 
name.  Because  of  the  use  of  this  grape 
in  producing  Port-style  dessert  wines. 
ATF  has  been  requested  to  reexamine 
whether  the  name  Bastardo  should  be 
authorized  as  a  synonym  for  Trousseau, 
or  whether  Bastardo  should  replace 
Trousseau  as  the  prime  grape  name  at 
§  4.91.  ATF  welcomes  comments  on 
these  names. 

Miscellaneous  varieties.  ATF  is  aware 
of  several  newly-developed  grape 
varieties  including  several  which  may 
have  potential  for  use  in  winemaking. 
ATF  is  aware  also  that  many  domestic 
wineries  are  experimenting  with  old 
world  vinifera  varieties  not  currently 
Usted  in  §  4.91.  We  would  like  to 
remind  the  public  that  we  welcome 
petitions  from  interested  persons 
proposing  to  list  additional  grape 
varieties  at  §4.91. 

Public  Participation — Written 
Comments 

ATF  requests  comments  fitim  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  that  a  respondent  considers  to 
be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  are 
legible;  (2)  are  8V2"  x  11"  in  size;  (3) 
contain  a  written  sign.^ture;  and  (4)  are 
three  pages  or  less  in  length.  Comments 
sent  by  FAX  in  excess  of  three  pages 
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will  not  be  ao 
transmittals 
Facsimile 
treated  as  ori 


<tepted.  Receipt  of  FAX 
ill  not  be  ackjiowledged. 
tranismitted  comments  will  be 


wi 


ginals. 
Executive  Order  12866 

It  has  been  (determined  that  this 
proposed  regujlation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  requipd  by  this  Executive 
Order.  I 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  extend  the  phase-out 
period  for  the  use  of  the  term 
Johannisberg  Riesling  and  it  will  permit 
the  use  of  oth^  grape  varietal  names. 
The  regulatiori  will  not  impose  any 
recordkeeping!  or  reporting 
requirements.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required 
because  the  final  rule  is  not  expected  (1) 
to  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  othprwise  cause  a  significant 
increase  in  th0  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Paperwork  Reiduction  Act 


The 
Reduction  Act 
3507(j))  and  it! 
regulations,  5 
apply  to  this  notice 
rulemaking  t 
collect  information 


Disclosure 


provisK^ns  of  the  Paperwork 
of  1995  (44U.S.C. 
implementing 
i:FRPart  1320,  do  not 
of  proposed 
!  no  requirement  to 
is  proposed. 


Copies  of  th  s  notice  and  written 
comments  will  be  available  for  public 
inspection  duijing  normal  business 
hours  at:  ATF  Reading  Room,  Disclosure 
Branch,  Room  16300,  650  Massachusetts 
Avenue  NW,  Washington,  DC. 

Drafting  Information.  This  notice  was 
written  by  Charles  N.  Bacon  and  Ten  H. 
Byers,  Regulations  Division,  Bureau  of 
Alcohol,  Tobaico  and  Firearms. 

List  of  Subject^  in  27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspections, 
Imports,  Labeling,  Packaging  and 
containers,  Witie. 

Authority  and  Issuance 

Accordingly,  27  CFR  Part  4,  Labeling 
and  Advertisir  g  of  Wine,  is  amended  as 
follows: 


PART  4— AMENDED 

Paragraph  1.  The  authority  citation 
for  Part  4  continues  to- read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.91  is  amended  by 
adding  the  names  "Aglianico"  and 
"Traminette,"  in  alphabetical  order,  to 
the  list  of  prime  grape  names,  to  read  as 
follows: 

§  4.91    List  of  approved  prime  names. 

•  •        •        •        • 

Aglianico 

Traminette 

•  •        •        •        * 

Par.  3.  Section  4.92  is  amended  by 
removing  the  name  "Johannisberg 
Riesling"  from  paragraph  (b)  and 
revising  paragraph  (b),  and  by  adding  a 
new  paragraph  (c),  to  read  as  follows: 

§  4.92    Alternative  names  permitted  for 
temporary  use. 


(a)»  *  * 

(b)  Wines  bottled  prior  to  January  1, 
1999. 


Atternative  name 

Prime  name 

Catjernet 

Cabernet  SauvigrK>n. 

Grey  Riesling 

Trousseau  gris. 

Muscat  Frontignan  .... 

Muscat  blanc. 

Muscat  Pantelleria 

Muscat  of  Alexandria. 

Napa  Gamay  

Valdiguie. 

Pinot  Saint  George  .... 

Negrette. 

Sauvignon  vert  

Muscadelle. 

(c)  Wines  bottled  prior  to  January  1, 
2006. 


Alternative  name 

Prime  name 

Johannisberg  Riesling 

Riesling. 

Signed:  October  16, 1998. 
John  W.  Magaw, 
Director. 

Approved:  November  20, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

&■  Trade  Enforcement). 

[PR  Doc.  98-34844  Filed  12-31-98;  2:07  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-219-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (hereinafter  the 
"Kentucky  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  would  change  the  Kentucky 
program  regulations  to  authorize 
silviculture  or  managed  woodland,  and 
fish  find  wildlife,  postmining  land  uses 
on  mountaintop  removal  mining 
operations.  The  amendment  is  intended 
to  revise  the  Kentucky  program  to 
encourage  reforestation  and  creation  of 
fish  and  wildlife  habitat  on  reclaimed 
mine  lands. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  February  5,  1999. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
February  1, 1999.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  on  January  21, 1999. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  William 
J.  Kovacic,  Director,  at  the  address  listed 
below. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2494 
Department  oi  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
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Field  Office,  Telephone:  (606)  233- 

2494. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  May  18, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  917.11,  917.13,  917.15, 
917.16,  and  917.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  3, 1998 
(Administrative  Record  No.  KY-1445). 
Kentucky  submitted  the  following 
proposed  amendments  to  the  Kentucky 
program. 

1 .  405  KAR  8:050    Section  4. 
Mountaintop  Removal  Mining 

Section  4.(3)(a)  of  Kentucky's 
permitting  requirements  for 
mountaintop  removal  mining  would  be 
amended  as  described  below.  The 
amended  provision  is  counterpart  to  the 
Federal  regulations  at  30  CFR 
785.14(c)(1). 

In  section  4.(3)(a)l,  "fish  and 
wildlife"  is  added  as  a  postmining  land 
use.  As  amended,  section  4.(3)(a)l  reads 
as  follows:  "1.  An  industrial, 
commercial,  agricultural,  fish  and 
wildlife,  residential,  or  public  facility 
(including  recreational  facilities)  use; 
or." 

New  section  4.(3)(a)2  is  added  to 
authorize  silviculture  or  managed 
woodland  as  a  postmining  land  use  on 
mountaintop  removal  mining 
operations.  As  amended,  section 
4.(3)(a)2  reads  as  follows:  "Forest  land, 
if  the  forest  will  be  managed  for 
silviculture  or  commercial  woodland 
and  a  flat  or  gently  rolling  land  surface 
is  necessary  for  the  operation  of 
mechanical  harvesting  equipment." 

2.  405  KAR  20:050    Mountaintop 
Removal 

Section  1(3)  of  the  performance 
standards  for  mountaintop  removal 
mining  would  be  amended  as  described 
below.  The  amended  provision  is 
counterpart  to  the  Federal  regulations  at 
30  CFR  824.11(a)(3). 

In  section  l.(3)(a),  "fish  and  vdldlife" 
is  added  as  a  postmining  land  use.  As 
amended,  section  l.(3)(a)  reads  as 
follows:  "(3)(a)  An  industrial, 


commercial,  agricultural,  fish  and 
wdldhfe,  residential,  or  public  facility 
(including  recreational  facilities)  use  is 
proposed  and  approved  for  the  affected 
land;  or." 

New  section  l.(3)(b)  is  added  to 
authorize  silviculture  or  managed 
woodland  as  a  postmining  land  use  on 
mountaintop  removal  mining 
operations.  As  amended,  section  l.(3)(b) 
reads  as  follows:  "Forest  land  use,  if  the 
forest  will  be  managed  for  silviculture 
or  commercial  woodland  and  a  flat  or 
gently  rolling  land  surface  is  necessary 
for  the  operation  of  mechanical 
htirvesting  equipment,  is  proposed  and 
approved  for  the  affected  land;" 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  pari  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  on  January  21, 
1999.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  been  beard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 


audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  vtrishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  t>e  meaning  of 
section  102(2)(C)  of  the  National 
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Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Re  duction  Act 

This  rule  d(«s  not  contain 
information  ci  )llection  requirements  that 
require  appro'  ral  by  OMB  under  the 
Paperwork  Rejduction  Act  (44  U.S.C. 
3507  etseq.).  j 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  thjat  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niimber  of  small  entities 
under  the  Re^latory  Flexibility  Act  (5 
U.S.C.  601  et  teq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  countermart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  ecc^nomic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  |his  rule  will  ensure  that 
existing  requi^ments  previously 
promulgated  py  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  pignificant  economic 
impact,  the  Department  relied  upon  the 
data  and  assuinptions  for  the 
counterpart  Ffderal  regulations. 

Unfunded  Mattdates 

This  rule  will  not  impose  a  cost  of 
$100  million  9r  more  in  any  given  year 
on  any  goveminental  entity  or  the 
private  sectorJ 

List  of  SubjeclB  in  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  Decem^r  28. 1998. 
Michael  K.  Robinson, 

Acting  Regional  DirectOT.  Appalachian 
Regional  Coordkiating  Center. 
|FR  Doc.  99-190  Filed  1-5-99;  8:45  ami 
BILUNO  COOC  431*-0S-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 


i 


40  CFR  Part 

ICA  211-0117;  ^RL-6212-1] 

I 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA)- 
action:  Proposed  rule. 


)otec 


SUMMARY:  YPfif  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 


concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
municipal  solid  waste  landfills. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP.  In 
addition,  final  action  on  this  rule  will 
serve  as  a  final  determination  that 
deficiencies  in  the  rule  (identified  by 
EPA  in  a  limited  approval/limited 
disapproval  action  on  May  6, 1997)  have 
been  corrected  and  that  any  sanctions  or 
Federal  Implementation  Plan  (FTP) 
obligations  are  permanently  stopped. 
An  Interim  Final  Determination 
published  in  today's  Federal  Register 
will  defer  the  imposition  of  sanctions 
until  EPA  takes  final  action.  EPA  has 
evaluated  the  rule  and  is  proposing  to 
approve  the  rule  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  5,  1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765-4182 
CaUfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  (415) 
744-1188. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  proposed  for  approval 
into  the  California  SIP  is  South  Coast 
Air  Quality  Management  District 
(SCAQMD)  Rule  1150.1,  Control  of 
Gaseous  Emissions  from  Municipal 
Solid  Waste  Landfills.  This  rule  was 
submitted  by  the  California  Air 


Resources  Board  (CARB)  to  EPA  on  June 
23, 1998.  This  Federal  Register  action 
for  the  SCAQMD  excludes  the  Los 
Angeles  Coimty  portion  of  the  Southeast 
Desert  AQMA,  otherwise  known  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  under  the 
jurisdiction  of  the  Antelope  Valley  Air 
Pollution  Control  District  as  of  July  1, 
1997.' 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the  Los 
Angeles-South  Coast  Air  Basin  Area.  43 
FR  8964;  40  CFR  81.305.  On  May  26, 
1988,  EPA  notified  the  Governor  of 
Cahfomia,  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Act, 
that  the  SCAQMD's  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  these  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.2  EPA's  SIP-Call  used  that 


'  The  State  has  recently  changed  the  names  and 
boundaries  of  the  air  basins  located  within  the 
Southeast  Desert  Modified  AQMA.  Pursuant  to 
State  regulation  the  Coachella-San  Jacinto  Planning 
Area  is  now  part  of  the  Salton  Sea  Air  Basin  (17 
Cal.  Code  Reg.  §60114):  the  Victor  Valley/Barstow 
region  in  San  Bernardino  County  and  Antelope 
Valley  region  in  Los  Angeles  County  is  a  part  of  the 
Mojave  Desert  Air  Basin  (17  Cal.  Code  Reg. 
§60109).  In  addition,  in  1996  the  California 
Legislature  established  a  new  local  air  agency,  the 
Antelope  Valley  Air  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 
planning  and  measures  in  the  Antelope  Valley 
region  (California  Health  ft  Safety  Code  §  40106). 

^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Regiater  on  May  25, 1988); 
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guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  Angeles-South  Coast  Air 
Basin  Area  is  classified  as  extreme;  ^ 
therefore,  this  area  was  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  June  23, 
1998,  including  the  rule  being  acted  on 
in  this  document.  This  dociunent 
addresses  EPA's  proposed  action  for 
SCAQMD  Rule  1150.1,  Control  of 
Gaseous  Emissions  fi-om  Municipal 
Solid  Waste  Landfills.  SCAQMD 
adopted  Rule  1150.1  on  April  10, 1998. 
This  submitted  rule  was  foimd  to  be 
complete  on  August  25, 1998  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51  Appendix  V  * 
and  is  being  proposed  for  approval  into 
die  SIP. 

Rule  1150.1  controls  the  emissions  of 
VOCs  fi'om  municipal  solid  waste 
landfills.  VOCs  contribute  to  the 
production  of  ground-level  ozone  and 
smog.  The  rule  was  adopted  as  part  of 
SCAQMD 's  efforts  to  achieve  the 
National  Ambient  Air  Quahty  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  the  rule. 

in.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 


and  the  existing  control  technique  guidelines 
(CTGs). 

'The  Los  Angeles-South  Coast  Air  Basin  Area 
retained  its  designation  of  nonattainment  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  date  of  enactment  of  the 
CAA.  See  56  FR  56694  (November  6,  1991). 

^EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  For  source  categories  that 
do  not  have  an  applicable  CTG  (such  as 
municipal  solid  waste  landfills),  state 
and  local  agencies  may  determine  what 
controls  are  required  by  reviewing  the 
operation  of  faciUties  subject  to  the 
regulation  and  evaluating  regulations  for 
similar  sources  in  other  areas. 

Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  2.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

On  May  6, 1997,  EPA  pubUshed  a 
limited  approval  and  a  Umited 
disapproval  of  Rule  1150.1,  Control  of 
Gaseous  Emissions  from  Active 
Landfills,  that  had  been  adopted  by 
SCAQMD  on  April  5, 1985  and  Rule 
1150.2,  Control  of  Gaseous  Emissions 
fi'om  Inactive  Landfills,  that  had  been 
adopted  by  SCAQMD  on  October  18, 
1985.  (62  FR  24574)  The  limited 
approval  action  incorporated  these  rules 
into  the  SIP  despite  deficiencies  in  the 
rules  that  precluded  full  approval. 
SCAQMD's  submitted  Rule  1150.1. 
Control  of  Gaseous  Emissions  from 
Municipal  Solid  Waste  Landfills,  is 
intended  to  replace  both  rules  and 
contains  the  following  significant 
changes  from  the  current  SIP: 

•  Deletes  provisions  providing  for 
director's  discretion  in  violation  of  CAA 
section  llO(i) 

•  Adds  specific  criteria  for  landfill 
gas  collection  and  control  system 

•  Adds  specific  exemption  criteria 

•  Adds  EPA-approvea  test  methods 
and  monitoring  protocol 

•  Adds  adequate  recordkeeping 
requirements 

•  Increases  records  retention  period 
fi-om  two  to  five  years 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore.  SCAQMD  Rule 
1150.1,  Control  of  Gaseous  Emissions 
fi'om  Municipal  Solid  Waste  Landfills, 
is  being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
PartD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 


implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plannsd  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involvp  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Otder  13084 

Under  E.O.  11084,  Consultation  and 
Coordination  mth  Indian  Tribal 
Governments,  BPA  may  not  issue  a 
regulation  that  js  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  a^d  that  imposes 
substantial  dire^  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  qy  the  tribal 
governments,  of  EPA  consults  with 
those  govemmeints.  If  EPA  complies  by 
consulting,  E.Ol  13084  requires  EPA  to 
provide  to  the  pMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
simimary  of  thej  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  goiemments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  signififcantly  or  uniquely  affect 
the  conunimitie  s  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  af  ply  to  this  rule. 

E.  Regulatory  E  exibility  Act 

The  Regulato  y  Flexibility  Act  (RFA) 
generally  requites  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  i)otice  and  comment 
rulemaking  reqiiirements  unless  the 
agency  certifies!  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-poofit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  njot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  becaus^  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Apt  do  not  create  any  new 
requirements  bit  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  apj^roval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabhsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  18, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 
IFR  Doc.  99-14  Filed  1-5-99;  8:45  am) 

BILUNQ  COO€  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lL17S-1b,  IL179-1b;  FRL-6216-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  pioposing  to 
approve  two  negative  declarations 
submitted  by  the  State  of  Illinois.  The 
first  indicates  there  is  no  need  for 
regulations  covering  the  industrial 
wastewater  category  in  the  Metro-East 
St.  Louis  (Metro-East)  ozone 
nonattainment  area.  The  Metro-East 
ozone  nonattainment  area  includes 
Madison,  Monroe  and  St.  Clair  Coiuities 
which  are  located  in  southwest  Illinois, 
adjacent  to  St.  Louis,  Missouri.  The 
second  negative  declaration  indicates 
there  is  no  need  for  regulations  covering 
the  industrial  cleaning  solvents  category 
in  the  Metro-East  ozone  nonattainment 
area.  The  State's  negative  declarations 
regarding  industrial  wastewater  category 
sources  and  industrial  cleaning  solvent 
sources  were  submitted  to  USEPA  in 
two  letters  dated  October  2,  1998.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  the 
State's  requests  as  a  direct  final  rule 
without  prior  proposal  because  USEPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  requests  is  set  forth  in  the  direct 
final  rule.  The  direct  final  rule  will 
become  effective  without  further  notice 
unless  USEPA  receives  relevant  adverse 
written  comment.  Should  USEPA 
receive  such  comment,  it  will  publish  a 
timely  withdrawal  informing  the  public 
that  the  direct  final  rule  will  not  take 
effect  and  such  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  rule,  and  no  further  action  wall 
be  taken.  USEPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  February  5, 1999. 
ADDRESSES:  Written  comments  may  be 
mailed  to  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Region  5  at 
the  address  listed  below. 
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Copies  of  the  materials  submitted  by 
the  Illinois  Environmental  Protection 
Agency  may  be  examined  during  normal 
business  hours  at  the  following  location: 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano  at  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  December  21, 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-228  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  6640-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Extension  of 
Public  Comment  Period  on  90-day 
Finding  on  a  Petition  To  List  the 
Redband  Trout  in  the  Great  Basin  as 
Threatened  or  Endangered  and 
Initiation  of  Status  Review 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  We,  the  Fish  and  WildHfe 
Service,  provide  notice  of  extending  the 
public  comment  period  on  our  90-day 
finding  on  a  petition  to  list  the  redband 
trout  [Oncorhynchus  mykiss  ssp.)  in  the 
Great  Basin  as  an  endangered  or 
threatened  species  throughout  its  range. 
Our  90-day  finding  was  published  in  the 
Federal  Register  on  November  16, 1998 
(63  FR  63657)  pursuant  to  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  as  amended  (Act), 
and  the  original  public  comment  period 
was  opened  from  November  16,  1998,  to 
January  15,  1999.  This  notice  extends 
the  comment  period  to  March  16,  1999. 
DATES:  The  public  comment  period 
closes  on  March  16, 1999.  Any 
information  or  comments  received  by 
the  closing  date  will  be  considered  in 
the  status  review. 

ADDRESSES:  Information,  written 
comments  and  materials,  or  questions 
concerning  oiu-  90-day  finding  and  the 
petition  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 


Service,  2600  SE  98th  Avenue,  Suite 
100,  Portland,  Oregon  97266. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antonio  Bentivoglio,  biologist,  at  the 

above  address  or  telephone  503-231- 

6179. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16, 1998,  we  published 
a  positive  90-day  finding  on  a  petition 
to  list  "Great  Basin  redband  trout"  as 
threatened  or  endangered  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act). 
The  petition  requested  the  listing  of  the 
indigenous  redband  trout  in  the  Great 
Basin  as  endangered  or  threatened 
throughout  its  range  in  southeastern 
Oregon,  northeastern  California,  and 
northwestern  Nevada,  in  particular  the 
redband  trout  populations  in  Catlow, 
Fort  Rock  (Silver  Lake),  Hamey 
(Malheur  Lake),  Goose  Lake,  Warner, 
and  Chewaucan  (Lake  Abert/Summer 
Lake)  Basins  (together  these  six  closed 
basins  make  up  the  Great  Basin  as 
described  in  the  petition).  0\ir  90-day 
finding  announced  that  substantial 
information  was  presented  in  the 
petition  for  us  to  begin  a  status  review 
of  the  petitioned  taxon.  The  original 
public  comment  period  on  the  90-day 
finding  closes  on  January  15,  1999.  We 
believe  that  up-to-date  information  on 
distribution  and  abundance  is  lacking 
for  this  taxon  but  is  currently  being 
gathered.  Therefore,  we  are  extending 
the  closing  date  and  continue  to  request 
relevant  information  on  the  Great  Basin 
redband  trout  to  produce  as  complete  a 
status  review  as  possible  and  to  ensure 
that  the  status  review  is  based  on  the 
best  available  scientific  and  commercial 
data. 

We  are  soliciting  information 
concerning: 

(1)  information  on  historic 
distribution  and  information  on  current 
distribution  in  each  basin; 

(2)  habitat  conditions  in  each  basin; 

(3)  basic  biology  including  age- 
frequency  distribution  of  the 
population(s)  in  each  basin; 

(4)  ongoing  efforts  to  protect  Great 
Basin  redband  trout  emd  their  habitat; 

(5)  threats  to  the  species  and  its 
habitat; 

(6)  any  information  regarding  distinct 
vertebrate  population  segment  status  of 
Great  Basin  redband  trout  as  one  unit  or 
as  six  individual  units;  and 

(7)  metapopulation  dynamics  and 
interactions  between  lake  and  stream 
morph  fishes. 

In  addition  to  information  pertaining 
to  the  Great  Basin  redband  trout,  we  are 
requesting  any  information  in  categories 


1-7,  above,  that  relates  to  Interior 
redband  trout.  "Interior  redband  trout" 
is  a  common  term  referring  to  any 
rainbow/redband  type  trout  found  east 
of  the  crest  of  the  Cascade  Mountains. 

This  information  should  be  submitted 
by  March  16,  1999,  to  the  Fish  and 
Wildlife  Service  office  in  the  ADDRESSES 
section. 

Author:  The  primary  author  of  this 
document  is  Antonio  Bentivoglio, 
biologist,  Oregon  State  Office.  U.S.  Fish 
and  Wildlife  Service  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  December  30, 1998. 
Cynthia  V.  Barry, 

Acting  Regional  Director,  Region  J,  Fish  and 
Wildlife  Service. 

[FR  Doc.  99-253  Filed  1-5-99;  8:45  am] 
BILUNG  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AF25 

Extension  of  Comment  Period: 
Migratory  Bird  Hunting;  Regulations 
To  Increase  Harvest  of  Mid-Continent 
Light  Geese 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Service  is  extending  the 
comment  period  on  the  Federal  Register 
rule  dated  November  9,  1998  (63  FR 
60271).  The  rule  invites  public 
comments  on  the  proposed  chemges  to 
the  migratory  bird  hunting  regulations 
that  authorize  additional  hunting 
methods  (electronic  callers  and 
unplugged  shotguns)  during  a  normal 
open  mid-continent  light  goose  hunting 
season  when  all  other  migratory  bird 
hunting  seasons  are  closed. 
DATES:  The  deadline  for  receipt  of 
comments  is  extended  from  January  8, 
1999  to  January  15,  1999. 
ADDRESSES:  Comments  should  be 
mailed  to  Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  Interior,  Ms 
634— ARLSQ,  1849  C  Street  NW., 
Washington,  D.C.  20240.  The  pubhc 
may  inspect  comments  during  normal 
business  hours  in  room  634 — Arlington 
Square  Building,  4401  U.  Fairfax  Drive, 
Arlington,  Virginia. 
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FOR  FURTHER  INFORMAT10M  CONTACT: 
Robert  Blohm,  Acting  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  *rvice.  (703)  358-1714. 
SUPPI-EMENTARV  INFORMATION:  The  Mid- 
continent  lessor  snow  goose  and  Ross' 
goose  population  has  nearly  quadrupled 
in  the  last  30  >|ears.  The  Western  Central 
Flyway  lesser  $now  and  Ross'  goose 
population  alsp  has  quadrupled  in  the 
last  23  years.  Collectively,  these  central 
and  eastern  arctic  and  subarctic-nesting 
light  goose  populations  are  referred  to  as 
Mid-continent  light  geese  (MCLG).  Due 
to  high  popul^ion  growth  rates,  a 
decline  in  adult  mortality,  and  an 
increase  in  winter  survival,  MCLG  are 
now  seriously  injurious  to  their  habitat 
and  habitat  important  to  other  migratory 
birds  which  p<  ises  a  serious  threat  to  the 
short  and  long  term  health  and  status  of 
migratory  bird  populations.  The  U.S. 
Fish  and  Wild  ife  Service  (Service  or 
"we")  believes  that  MCLG  populations 
exceed  long-te  "m  sustainable  levels  for 
their  arctic  and  subarctic  breeding 
habitats  and  the  populations  must  be 
reduced. 

In  a  Federal  Register  notice  dated 
November  9, 1^98,  we  proposed  to 
amend  50  CFK  Part  21  to  authorize  the 
use  of  additional  hunting  methods 
(electronic  callers  and  unplugged 
shotguns)  durihg  a  normal  open  light- 
goose  hunting  season  when  all  other 
migratory  birdjhunting  seasons  are 
closed.  We  arej concurrently  proposing 
an  additional  but  separate  population 
reduction  stratjegy.  In  addition  to  this 
proposed  rule  to  amend  50  CFR  Part  20, 
we  are  also  prc^posing  to  amend  50  CFR 
Part  21  to  authtorize  the  use  of  a 
conservation  order  to  increase  take  of 
MCLG.  This  proposal  is  also  in  the 
nature  of  a  proposed  rule  and  the 
extension  of  the  comment  period  on  the 
rule  is  published  in  this  issue  of  the 
Federal  Register.  The  combination  of 
these  two  proposals  is  designed  to 
increase  MCL(i  harvest  and  to  provide 
a  biologically  found  and  cost  effective 
and  efficient  niethod  for  the  reduction 
and  management  of  overabundant 
MCLG  populations. 

We  have  received  a  request  to  extend 
the  comment  period  on  this  rule.  The 
Service  invitea  careful  consideration  by 
all  parties,  and  welcomes  serious 
scrutiny  from  those  committed  to  the 
long-term  conservation  of  migratory 
birds.  Therefore,  to  facilitate  substantive 
public  review.!  we  are  extending  the 
comment  period  to  January  15, 1999. 

Dated:  Decemi>er  30, 1998. 
Thomas  O.  Melius, 

Acting  Director. 

|FR  Doc.  99-143  Filed  1-5-99;  8:45  am) 

BILUNQ  CODE  431QI-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  20  and  21 

RIN  1018-AF05 

Extension  of  Comment  Period: 
Migratory  Bird  Permits;  Establishment 
of  a  Conservation  Order  for  the 
Reduction  of  Mid-Continent  Light 
Goose  Populations 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Service  is  extending  the 
comment  period  on  the  Federal  Register 
rule  dated  November  9,  1998  (63  FR 
60278)  that  invites  public  comments  on 
proposed  changes  to  the  migratory  bird 
hunting  regulations  regarding 
implementation  of  a  conservation  order 
for  the  reduction  of  mid-continent  hght 
goose  populations. 
DATES:  The  deadline  for  receipt  of 
comments  is  extended  from  January  8, 
1999  to  January  15, 1999. 
ADDRESSES:  Comments  regarding  this 
proposed  rulemaking  should  be 
addressed  to  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service.  Department  of  Interior, 
Ms  634— ARLSQ,  1849  C  Street  NW.. 
Washington,  D.C.  20240.  The  pubUc 
may  inspect  comments  during  normal 
business  hours  in  room  634 — Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
ArUngton,  Virginia.  Comments  and 
suggestions  on  the  information 
collection  requirements  should  be  sent 
directly  to  the  Office  of  Information  and 
■  Regulatory  Affairs;  Office  of 
Management  and  Budget;  Attention: 
Interior  Desk  Officer,  Washington,  EXH 
20503;  and  to  the  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  Ms  222— ARLSQ,  4401 
N.  Fairfax  Dr.,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Blohm,  Acting  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION:  The  Mid- 
continent  lesser  snow  goose  and  Ross' 
goose  population  has  nearly  quadrupled 
in  the  last  30  years.  The  Western  Central 
Flyway  lesser  snow  and  Ross'  goose 
population  also  has  quadrupled  in  the 
last  23  years.  Collectively,  these  central 
and  eastern  arctic  and  subarctic-nesting 
light  goose  populations  are  referred  to  as 
Mid-continent  light  geese  (MCLG).  Due 
to  high  population  grov^rth  rates,  a 
decline  in  adult  mortaUty,  and  an 
increase  in  winter  survival,  MCLG  are 


now  seriously  injurious  to  their  habitat 
and  habitat  important  to  other  migratory 
birds  which  poses  a  serious  threat  to  the 
short  and  long-term  health  and  status  of 
migratory  bird  populations. 

The  U.S.  Fish  and  Wildlife  Service 
(Service  or  "we")  believes  that  MCLG 
populations  exceed  long-term 
sustainable  levels  for  their  arctic  and 
subarctic  breeding  habitats  and  the 
populations  must  be  reduced. 

In  a  Federal  Register  notice  dated 
November  9, 1998,  we  propose  to 
establish  a  new  subpart  in  50  CFR  Fart 
21  for  the  management  of  overabundant 
MCLG  populations.  In  cooperation  with 
State  wildlife  agencies,  we  propose  to 
implement  a  population  control 
program  by  establishing  a  conservation 
order  for  MCLG  under  the  authority  of 
the  proposed  subpart.  This  proposed 
rule  will  increase  the  use  and 
availability  of  additional  hunting 
methods  and  will  authorize  take  of 
MCLG  outside  of  the  normal  open  light 
goose  hunting  season.  In  order  to 
minimize  or  avoid  take  of  non-target 
species.  States  may  implement  this 
proposed  action  only  when  all 
migratory  bird  hunting  seasons  are 
closed.  Although  the  desired  goal  is  to 
significantly  reduce  overabundant 
MCLG  populations,  we  believe  that  this 
proposed  rule  will  not  threaten  the  long- 
term  status  of  MCLG  populations  or 
threaten  the  status  of  other  species  that 
could  be  impacted  through  the 
implementation  of  this  proposed  rule. 

We  are  concurrently  proposing  an 
additional  but  separate  population 
reduction  strategy.  In  addition  to  this 
proposed  rule  to  amend  50  CFR  Part  21, 
we  are  also  proposing  to  amend  50  CFR 
Part  20  to  authorize  the  use  of  new 
hunting  methods  to  harvest  MCLG.  That 
proposed  rule  would  authorize  States  to 
allow  the  use  of  new  hunting  methods 
(electronic  callers  and  implugged 
shotguns)  to  harvest  MCLG  during  a 
light-goose  only  season,  when  all  other 
migratory  bird  hunting  seasons  are 
closed.  The  proposal  is  also  in  the 
nature  of  a  proposed  rule  and  the 
extension  of  the  comment  period  on  the 
rule  is  published  in  this  issue  of  the 
Federal  Register.  The  combination  of 
these  two  proposals  is  designed  to 
increase  MCLG  harvest  and  to  provide 
a  biologically  sound  and  cost  effective 
and  efficient  method  for  the  reduction 
and  management  of  overabundant 
MCLG  populations. 

We  have  received  a  request  to  extend 
the  comment  period  on  this  rule.  The 
Service  invites  careful  consideration  by 
all  parties,  and  welcomes  serious 
scrutiny  from  those  committed  to  the 
long-term  conservation  of  migratory 
birds.  Therefore,  to  facilitate  substantive 


Federal  Register / Vol.  64,  No.  3 / Wednesday,  January  6,  1999 /Proposed  Rules 


823 


public  review,  we  are  extending  the 
comment  period  to  January  15, 1999. 

Dated;  December  30, 1998. 
Thomas  O.  Melius, 
Acting  Director 

(FR  Doc.  99-144  Filed  1-5-99;  8:45  ami 
BILUNG  CODE  431fr-«6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  111998B] 
RIN  0648-AM13 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies  Fishery, 
Atlantic  Sea  Scallop  Fishery,  and 
Atlantic  Salmon  Fishery;  Fishery 
Management  Plan  (FMP>  Amendments 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Amendment  to  a  notice  of 
availability  (NOA)  of  an  omnibus 
amendment  to  FMPs;  request  for 
comments. 

SUMMARY:  On  December  1  and  again  on 
December  7,  1998,  NMFS  pubUshed 
•  NOAs  of  an  omnibus  amendment  that 
included  Amendment  1 1  to  the 
Northeast  Multispecies  FMP, 
Amendment  9  to  the  Atlantic  Sea 
Scallop  FMP,  and  Amendment  1  to  the 
Atlantic  Sahnon  FMP.  The  NOAs 
described  the  Essential  Fish  Habitat 
(EFH)  measvues  contained  in  the 
omnibus  amendment  and  initiated  the 
Atlantic  salmon  overfishing  definition 
and  a  framework  provision  for 
aquaculture  contained  in  Amendment  1 
to  the  Atlantic  Sahnon  FMP.  This 
notification  informs  the  public  of  the 
regulations  that  may  be  implemented  to 
allow  for  the  framework  adjustment 
process  for  Atlantic  salmon.  NMFS 
annoimces  that  this  new  management 
measure  is  currently  under  review  by 
the  Secretary  of  Commerce  (Secretary) 
and  invites  public  comment. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 
ADDRESSES:  Comments  on  the 
amendment  should  be  sent  to  Jon  C. 
Rittgers,  Acting  Regional  Administrator, 
1  Blackburn  Drive,  Gloucester,  MA 
01930.  Please  mark  the  outside  of  the 
envelope:  "Comments  on  Amendment  1 
to  the  Atlantic  Sahnon  FMP." 

Copies  of  the  Amendment,  its 
regulatory  impact  review  and 


environmental  assessment  are  available 
from  Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  L.  VanPelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPt.EMENTARY  INFORMATION:  On 
December  1,  1998,  NMFS  published  a 
notification  in  the  Federal  Register  (63 
FR  66110)  announcing  that  the  New 
England  Fishery  Management  Council 
submitted  for  review  and  approval  by 
the  Secretary  an  omnibus  amendment 
containing  EFH  provisions  that  would 
implement  the  requirements  of  section 
303(a)(7)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  On  December  7, 1998,  NMFS 
published  an  amended  notification  in 
the  Federal  Register  (63  FR  67450) 
announcing  that  in  addition  to  the  EFH 
measures.  Amendment  1  to  the  Atlantic 
Salmon  FMP  would  include  a 
discussion  of  the  Atlantic  salmon 
overfishing  definition  and  an 
aquaculture  framework  adjustment 
process  for  Atlantic  salmon.  The 
omnibus  amendment  describes  and 
identifies  EFH  for  specified  fisheries, 
discusses  measures  to  address  the 
effects  of  fishing  on  EFH,  and  identifies 
other  actions  for  the  conservation  and 
enhancement  of  EFH. 

A  proposed  rule  that  would 
implement  the  regulations 
implementing  a  framework  process  to 
allow  for  Atlantic  salmon  aquaculture 
may  be  published  in  the  Federal 
Register  for  pubUc  comment,  following 
NMFS'  evaluation  of  the  proposed  rule 
under  the  procedures  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Because  the  December 
7, 1998,  notification  did  not  specifically 
indicate  that  there  would  be  any  new 
regulations  proposed,  this  notice 
informs  the  public  that  this  additional 
management  measure  is  under 
Secretarial  review  for  approval, 
disapproval,  or  partial  approval,  and 
invites  public  comment.  Public 
comments  on  the  proposed  rule  must  be 
received  by  the  end  of  the  comment 
period  for  the  NOA  on  February  1, 1999, 
to  be  considered  in  the  approval/ 
disapproval  decision  on  the  FMP 
amendment.  All  comments  received  by 
February  1,  1999,  whether  specifically 
directed  to  the  FMP  amendment  or  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision. 
Comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the  FMP 
amendment. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  December  31. 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  99-220  Filed  1-5-99;  8:45  ami 
BILUNG  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  981204297-8297-01;  I.D. 
110698B] 

RIN  0648-AK21 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Bottomfish  and 
Seamount  Groundfish  Fisheries; 
Amendment  5 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  5  to  the 
Fishery  Management  Plan  for 
Bottomfish  and  Seamount  Groundfish  of 
the  Western  Pacific  Region  (FMP). 
Amendment  5  would  establish  a 
permanent  limited  access  program  for 
the  Mau  Zone  Bottomfish  fishery  in  the 
Northwestern  Hawaiian  Islands  (NWHI). 
The  intent  of  this  action  is  to  conserve 
and  to  support  the  long-term 
productivity  of  the  bottomfish  stocks  by 
preventing  the  potential  for  excessive 
harvest  capacity  and  to  improve  the  low 
economic  returns  in  the  fishery. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
22,  1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  or  Amendment  5  should  be  sent  to 
Alvin  Katekaru,  Fishery  Management 
Speciahst,  Pacific  Islands  Area  Office 
(PIAO),  NMFS,  2570  Dole  Street.  Room 
106,  Honolulu.  HI  96822-2396.  Copies 
of  these  documents  are  available  from, 
Kitty  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Coimcil,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI  96813.  Send  comments  on 
the  modifications  to  approved 
collection-of-information  requirements 
to  PIAO,  NMFS,  2570  Dole  Street, 
Honolulu,  HI,  96822  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  D.C.  20503  (ATTN: 
NOAA  Desk  Officer). 
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FOR  FURTHER  INfORMATION  CONTACT: 
Alvin  Katekani]  NMFS.  at  808-973- 
2985  or  Kitty  M.  Simonds  at  808-522- 
8220.  I 

SUPPLEMENTARf  INFORMATION:  NMFS  is 
proposing  this  rule  to  implement 
Amendment  5,  bs  recommended  by  the 
Western  Facifiq  Fishery  Management 
Council  (Counffll)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  aid  Management  Act 
(Magnuson-SteVens  Act).  Amendment  5 
would  establisli  a  limited  access 
program  for  thej  Mau  Zone  bottomfish 
fishery  in  the  NjWHI.  The  Mau  Zone, 
which  was  estaplished  in  1989  as  an 
open  access  zoile  adjacent  to  the 
Ho'omalu  botttynfish  limited  access 
zone,  is  locatedi  north  of  Kauai  between 
161''20'  W.  and  165°00'  W.  longitude  in 
the  U.S.  exclusive  economic  zone 
around  the  Hawaiian  Islands.  The 
amendment  is  mtended  to  prevent 
biological  overfishing  and  improve  poor 
economic  returns  that  are  plaguing  the 
open  access  bo^omfish  fishery  in  the 
Mau  Zone.       J 

In  January  19|89.  a  permit  system  for 
the  NWHI  bottc^mfish  fishery  was 
implemented  fdr  the  open  access  Mau 
Zone  and  limitfd  access  Ho'omalu 
Zone.  Two  yea^s  later,  on  December  17, 
1991,  the  Coimcil  established  a  control 
date  putting  vessel  owners  on  notice 
that  if  they  were  issued  a  Mau  Zone 
permit  after  thq  control  date  they  may 
be  ineUgible  for  continued  participation 
in  the  fishery  ifl  the  Council  decided  to 
limit  access  to  |he  fishery  based  on 
historic  participation  (56  FR  67598, 
December  31, 1991).  Although  the 
fishery  in  the  Ho'omalu  Zone  was 
stabilized,  the  Bshery  in  the  Mau  Zone 
showed  signs  of  instability  as  evidenced 
in  the  species  itiix  of  the  catch  and  high 
turnover  rate  of  permitted  vessels  in  the 
Mau  Zone.  Between  1994  and  1996,  the 
average  Mau  ZOne  vessel  suffered  a  net 
return  of  minus  $1 ,186  per  trip  (-$7,827 
per  season)  anq  as  a  result  was  not  able 
to  cover  annual  costs.  Also,  in  1994  and 
1995,  bottomfish  landings  from  the  zone 
exceeded  the  maximum  sustainable 
yield,  which  isjestimated  to  be  131,210 
lb  (59,516  kg),  f  Ithough  it  is  difficult  to 
estimate  and  interpret  biological 
parameters  frooi  catch  and  effort  data 
due  to  the  inst^ility  and 
unpredictability  of  the  number  of 
vessels  participating  in  the  Mau  Zone 
fishery  year  to  year,  the  Council  was 
concerned  about  the  future  biological 
condition  of  the^bottomfish  resources  in 
the  Mau  Zone.  The  Council  was  also 
concerned  that  jthe  declining  bottomfish 
resources  in  th^  main  Hawaiian  Islands 
and  the  State's  enforcement  of  the 
bottomfish  fishing  closed  areas  around 


the  main  Hawaiian  Island  would  force 
additional  fishermen  from  the  main 
Hawaiian  Islands  to  move  to  the  Mau 
Zone  fishery.  On  March  27, 1997,  the 
Council  established  a  2-year  moratorium 
on  the  issuance  of  new  Mau  Zone 
permits  (62  FR  8637,  February  26, 
1997). 

Amendment  5  would:  (1)  restrict 
participation  in  the  Mau  Zone 
bottomfish  fishery  to  vessel  owners  who 
hold  limited  access  permits;  (2)  adopt, 
based  on  biological  and  economic 
factors,  a  long-term  target  number  of  10 
vessels  that  would  be  allowed  to  fish  for 
bottomfish  in  the  Mau  Zone;  (3) 
establish  qualifying  criteria  for 
allocating  initial  limited  access  permits 
based  on  historic  participation  in  the 
fishery  (December  17,  1991,  control 
date)  and  landing  of  bottomfish  from  the 
Mau  Zone  up  to  December  31,  1996;  (4) 
prohibit  the  transfer,  lease,  charter,  or 
sale  of  permits  to  reduce  the  number  of 
vessels  in  the  fishery  in  order  to  achieve 
the  target  number;  (5)  revoke  limited 
access  permits  issued  to  partnerships  or 
corporations  upon  a  change  in  more 
than  50  percent  ownership  in  the  vessel, 
partnership  or  corporation;  (6)  limit  the 
amount  of  time  a  permit  holder  may 
register  a  limited  access  permit  for  use 
with  a  leased  or  chartered  vessel;  (7) 
limit  the  length  of  replacement  vessels 
to  60  ft  (18.3  m);  (8)  require  permit 
holders  to  make  a  minimum  of  five 
landings  of  at  least  500  lb  (227  kg)  each 
of  bottomfish  management  unit  species 
each  year  from  the  Mau  Zone  to  qualify 
for  permit  renewal;  (9)  require  the 
Coimcil  to  undertake  a  5-year 
comprehensive  review  of  the  limited 
access  program  to  determine  its 
effectiveness  in  meeting  the  objectives 
of  the  FMP;  (10)  require  the  Council  to 
develop  criteria  to  allow  new  entry  into 
the  Mau  Zone  when  the  number  of 
permitted  vessels  falls  below  10;  and 
(11)  reserve  20  percent  of  the  long-term 
target  niunber  of  limited  access  permits, 
i.e.,  two  permits,  for  a  Western  Pacific 
Community  Development  Program 
(CDP).  The  above  measures  and  other 
requirements,  such  as  establishing  a  fee 
for  processing  Mau  Zone  permits, 
specifying  an  appeals  process  for  permit 
actions,  and  prohibiting  the  retention  of 
incidentally-caught  bottomfish  in  the 
Mau  Zone  without  a  limited  access 
permit  are  described  in  Amendment  5. 

Since  March  1997,  there  has  been  a 
moratorium  on  the  issuance  of  new 
permits  for  harvesting  bottomfish  in  the 
Mau  Zone  to  stabilize  effort  in  the 
fishery  while  the  Council  developed  a 
permanent  limited  access  program  (see 
the  final  rule  published  in  the  February 
26,  1997,  issue  of  the  Federal  Register 
at  62  FR  8637).  The  moratorium  expires 


on  March  27, 1999,  at  which  time  this 
proposed  rule  is  expected  to  be 
implemented.  Current  holders  of  Mau 
Zone  (open  access)  permits,  which 
expire  on  December  31, 1998,  and  are 
renewable  for  another  year,  have  been 
advised  that  if  Amendment  5  is 
approved  by  the  Secretary  of  Commerce 
(Secretary),  renewed  Mau  Zone  permits 
will  expire  45  days  after  the  date  of 
publication  of  the  final  rule 
implementing  Amendment  5.  Only 
vessel  owners,  including  those  currently 
holding  Mau  Zone  open  access  permits, 
who  apply  and  are  eligible  for  Mau 
Zone  limited  access  permits  would  be 
allowed  to  participate  in  the  new  Mau 
Zone  limited  access  program.  Holders  of 
existing  Mau  Zone  permits  who  make  a 
timely  application  for  a  limited  entry 
permit  will  be  allowed  to  fish  in  the 
Mau  Zone  pending  final  agency  action 
on  their  applications. 

The  proposed  rule  also  would  revise 
certain  provisions  governing  the 
Ho'omalu  Zone  limited  access  program 
for  housekeeping  purposes  only,  such  as 
moving  the  description  of  "qualifying 
landing"  for  initial  Ho'omalu  Zone 
permit  eligibiUty  points  and  permit 
renewal  from  the  Definitions  section 
(§660.12)  of  subpart  B  (Western  Pacific 
Fisheries  -  General)  to  subpart  E 
(Bottomfish  and  Seamount  Groundfish 
Fisheries). 

The  proposed  rule  also  contains 
provisions  for  an  appeal  process 
involving  the  granting,  denial, 
conditioning,  or  suspension  of 
Ho'omalu  and  Mau  Zone  permits. 
Appeals  would  be  made  to  the  NMFS 
Southwest  Region  Administrator  who, 
in  consultation  with  the  Council,  would 
decide  the  appeal  in  accordance  with 
the  FMP  and  implementing  regulations. 
The  appeals  process  would  allow  for 
informal  hearings  before  a  hearing 
officer. 

Section  660.67(d)(3)  of  the  current 
bottomfish  regulations  refers  to  1985 
and  1986  "control  dates"  for  limiting 
access  to  the  fisheries  off  the  NWHI, 
Guam,  and  American  Samoa.  As  a 
housekeeping  action,  NMFS  proposes  to 
remove  this  paragraph  from  the 
regulations  because  it  is  very  unlikely 
the  Council  and  NMFS  will  use  such 
old  control  dates.  With  the 
establishment  of  a  limited  access 
program  for  the  Mau  Zone  under 
Amendment  5,  the  entire  NWHI 
bottomfish  fishery  would  be  under 
limited  access  regimes.  The  Ho'omalu 
Zone,  the  other  bottomfish  zone  in  the 
NWHI,  was  established  as  a  limited 
access  program  in  1989.  Under  section 
305(a)(2)(B)(iii)  of  the  Magnuson- 
Stevens  Act,  the  Council  may  establish 
a  CDP  to  provide  access  to  a  fishery  for 
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a  commimity  consisting  of  residents 
descended  from  the  aboriginal  people 
indigenous  to  the  area.  Under 
Amendment  5.  the  Council  would  set 
aside  two  Mau  Zone  limited  access 
permits  for  a  CDP.  Initially  reserving  2 
permits  of  the  target  nimiber  of  Mau 
Zone  permits  (10)  for  a  CDP  is 
consistent  with  the  estimated  20  percent 
of  Hawaii's  population  descended  from 
the  indigenous  people  of  Hawaii.  This 
proposed  rule  would  not  implement  the 
Western  Pacific  CDP  or  assign  Mau 
Zone  permits  to  a  community.  A 
community  development  plan  must  be 
prepared  by  an  eligible  commimity  and 
be  approved  by  the  Council  and  the 
Secretary  before  the  two  reserved 
permits  could  be  issued  by  NMFS.  This 
description  is  provided  here  for 
background  information  only. 
On  June  3, 1998,  a  notice  of 
availability  of  draft  Amendment  5  was 
published  in  the  Federal  Register  (63 
FR  30180).  At  its  97th  meeting  held  in 
July  1998,  the  Council  approved  draft 
Amendment  5  for  submission  to  the 
Secretary  for  review  and  approval.  On 
November  18, 1998,  a  notice  of 
availability  of  Amendment  5,  inviting 
comments  from  the  public,  was 
pubUshed  in  the  Federal  Register  (63 
FR  64033). 

Classification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  5  that  this 
rule  would  implement  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
apphcable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Coimsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  made  the 
following  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

NMFS  considers  an  impact  to  be 
significant  if  it  results  in  a  reduction  in 
annual  gross  revenues  by  more  than  5 
percent,  an  increase  in  annual  compliance 
costs  of  greater  than  5  percent,  compliance 
costs  at  least  10  percent  higher  for  small 
entities  than  for  large  entities,  compliance 
costs  that  require  significant  capital 
expenditures,  or  the  likelihood  that  2  percent 
of  the  small  entities  would  be  forced  out  of 
business.  NMFS  considers  a  "substantial 
number"  of  small  entities  to  be  more  than  20 


percent  of  those  entities  affected  by  the 
regulation  engaged  in  the  fishery. 

Sixteen  vessels  have  participated  in  this 
fishery  during  the  past  5  years  (1994-mid 
1998).  all  of  which  are  small  entities.  This 
rule  would  impact  these  vessels  differently, 
depending  on  whether  or  not  they  qualify  for 
a  limited  entry  permit.  Initially,  14  of  these 
16  vessels  will  qualify  for  permits.  If  any  of 
these  vessels  does  not  continue  to  actively 
participate  in  the  fishery,  it  will  lose  its 
permit.  NMFS  anticipates  that  through  such 
attrition  the  limited  entry  system  will 
eventually  include  only  10  vessels. 

NMFS  anticipates  that  the  impacts,  if  any, 
on  the  permitted  vessels  would  be  positive  in 
that  they  would  be  able  to  continue  fishing, 
but  future  influx  of  effort  would  be 
prohibited,  and  eventually  capacity  would  be 
reduced.  With  an  expected  attrition  rate  of  10 
jjercent  per  year,  annual  gross  revenues  per 
vessel  are  forecast  to  increase  29  percent  by 
the  year  2004  when  the  long-term  target 
number  of  10  vessels  is  reached.  Two  of  the 
vessels  that  have  participated  in  this  fishery 
during  the  last  5  years  would  be  excluded. 
The  change  in  potential  annual  gross 
revenues  for  excluded  vessels  ranges  from  a 
loss  of  64  percent,  if  no  successful  effort  is 
exerted  to  replace  Mau  Zone  catches,  to  a 
gain  of  up  to  29  percent  if  these  vessels 
replace  their  potential  Mau  Zone  effort  with 
pmlagic  handlining  around  Hawaii's 
seamounts. 

As  a  variety  of  alternative  fisheries  are 
available  to  excluded  vessels  (including 
pelagic  trolling,  longlining,  and  handlining, 
as  well  as  bottomfishing  around  the  main 
Hawaiian  Islands),  no  operator  will  be  forced 
to  cease  business  operations  as  a  result  of  this 
action.  There  are  no  additional  compliance 
costs  (capital  investments,  operating  costs,  or 
recordkeeping  requirements)  associated  with 
this  action. 

If  the  proposed  rule  is  adopted,  2  (12.5 
percent)  of  the  16  vessels  that  participated  in 
this  fishery  during  the  past  5  years  could 
experience  significant  economic  impacts.  In 
accordance  with  the  standard  adopted  by 
NMFS  on  "substantial  number"  for  purposes 
of  the  Regulatory  Flexibility  Act,  because  less 
than  20  percent  of  fishery  participants  may 
be  negatively  impacted,  I  have  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
imder  the  Paperwork  Reduction  Act 
(PRA).  These  requirements  have  been 
submitted  to  OMB  for  approval.  The 
public  reporting  burden  for  these 
requirements  is  estimated  to  be  45 
minutes  for  a  Mau  Zone  limited  access 
permit  application,  2  hours  for  a  permit 
appeal  submission,  and  1  hour  for 
permit  renewal  exemption  request  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  This  proposed  rule  also 
restates  information  collection 
requirement  already  approved  by  OMB 
imder  control  number  0648-0204.  An 
application  for  a  Ho'omalu  Zone  limited 
access  permit  is  estimated  to  take  2 
hours  for  an  initial  application  and  1 
hour  for  an  application  for  renewal. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  through  use  of 
automated  collection  of  techniques  or 
other  forms  of  information  technology. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subiects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  30, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660  ■  FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  660.12  is  amended  by 
removing  the  definitions  of  "Pacific 
Area  Office",  and  "Qualifying  landing", 
revising  the  definition  of  "Owner"  and 
adding  a  definition  of  "Pacific  Islands 
Area  Office",  to  read  as  follows: 

§660.12    Definitions. 

***** 

Owner,  as  used  in  subparts  C  and  D 
of  this  part  and  §  660.61  (i)-(m),  means  a 
person  who  is  identified  as  the  current 
owner  of  the  vessel  as  described  in  the 
Certificate  of  Documentation  (Form  CG- 
1270)  issued  by  the  USCG  for  a 
dociunented  vessel,  or  in  a  registration 
certificate  issued  by  a  staie  or  territory 
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or  the  USCG  for  kn  undocumented 
vessel.  As  used  ih  subpart  F  of  this  part 
and  §660.61(c)-m).  the  definition  of 
"owner"  in  §  60(1.10  of  this  chapter 
continues  to  apply. 

Pacific  Islands  Area  Office  means  the 
Pacific  Islands  i^^a  Office.  Southwest 
Region.  NMFS  (PIAO).  located  in 
Honolulu,  Hawaii.  The  address  and 
phone  number  nlay  be  obtained  from 
the  Regional  Adj  ninistrator,  whose 
address  is  in  Talkie  1  to  §  600.502. 


3.  Section  660 
revising  paragra] 
read  as  follows: 


13  is  amended  by 
ihs  (f).  (g).  and  (i)  to 


§  660. 1 3    Permits  and  fees. 


(f)  Fees.  (1)  PLlO  will  not  charge  a  fee 
for  a  permit  issui  jd  imder  subpart  D  or 

F  of  this  part,  or  for  a  Ho'omalu  Zone 
limited  access  permit  issued  under 
§660.61.  I 

(2)  PIAO  will  charge  a  fee  for  each 
application  foraHawaii  longline 
limited  access  permit  (including  permit 
transfers  and  peijmit  renewals)  and  Mau 
Zone  limited  acqess  permit  (including 
permit  renewals!.  The  amount  of  the  fee 
is  calculated  in  accordance  with  the 
procedures  of  the  NOAA  Finance 
Handbook,  available  from  the  Regional 
Administrator,  for  determining  the 
administrative  ct>sts  of  each  special 
product  or  servi<^e.  The  fee  may  not 
exceed  such  costjs  and  is  specified  with 
each  application  form.  The  appropriate 
fee  must  accompany  each  application. 
Failure  to  pay  thp  fee  will  preclude 
issuance  of  a  Haivaii  longline  or  Mau 
Zone  limited  acqess  permit. 

(g)  Expi ration. \{1)  Permits  issued 
under  subparts  (|,  D,  and  F  of  this  part 
are  valid  for  the  period  specified  on  the 
permit  unless  transferred,  revoked, 
suspended,  or  modified  under  15  CFR 
part  904.  I 

(2)  Permits  issued  under  subpart  E  of 
this  part  expire  (in  2400  local  time  on 
December  31. 
*        •        •        I*        * 

(i)  Transfer.  Ap  application  for  a 
permit  transfer  linder  §  660.21(h), 
§  660.41(e),  or  §660.61(e).  or  for 
registration  of  a  permit  for  use  with  a 
replacement  ves$el  under  §  660.61(k). 
must  be  submitted  to  the  PIAO  as 
described  in  par;  igraph  (c)  of  this 
section. 


4.  Section  660 
follows: 


§660.61    PermHs 

(a)  Applicability. 
vessel  used  to  fis  h 
management  imjt 


61  is  revised  to  read  as 


(1)  The  owner  of  any 
for  bottomfish 
species  in  the 


Northwestern  Hawaiian  Islands  Subarea 
must  have  a  permit  issued  under  this 
section  and  the  permit  must  be 
registered  for  use  with  the  vessel. 

(2)  The  PIAO  will  not  register  a  single 
vessel  for  use  with  a  Ho'omalu  Zone 
permit  and  a  Mau  Zone  permit  at  the 
same  time. 

(3)  Mau  Zone  permits  issued  before 
the  effective  date  of  this  rule  become 
invalid  45  days  after  the  date  of 
publication  of  the  final  rule 
implementing  Amendment  5,  except 
that  a  permit  issued  to  a  person  who 
submitted  a  timely  application  imder 
paragraph  (i)  of  this  section  is  valid 
until  the  permit  holder  either  receives  a 
Mau  Zone  limited  entry  permit  or  until 
final  agency  action  is  taken  on  the 
permit  holder's  application.  The 
Ho'omalu  Zone  and  the  Mau  Zone 
limited  entry  systems  described  in  this 
section  are  subject  to  abolition, 
modification,  or  additional  effort 
limitation  programs. 

(b)  Submission.  (1)  An  application  for 
a  permit  required  under  this  section 
must  be  submitted  to  the  PIAO  as 
described  in  §660.13.  (2)  Ho'omalu 
Zone  limited  access  permit.  In  addition 
to  an  application  under  §  660.13(c).  each 
applicant  for  a  Ho'omalu  Zone  permit 
must  also  submit  a  supplementary 
information  sheet  provided  by  the 
PIAO.  which  must  be  signed  by  the 
vessel  owner  or  a  designee  and  include 
the  following  information: 

(i)  The  qualification  criterion  that  the 
applicant  believes  he  or  she  meets  for 
issuance  of  a  limited  access  permit; 

(ii)  Copies  of  landings  receipts  or 
other  documentation,  with  a 
certification  from  a  state  or  Federal 
agency  that  this  information  is  accurate, 
to  demonstrate  participation  in  the 
NWHI  bottomfish  fishery;  and 

(iii)  If  the  application  is  filed  by  a 
partnership  or  corporation,  the  names  of 
each  of  the  individual  partners  or 
shareholders  and  their  respective 
percentages  of  ownership  of  the 
partnership  or  corporation. 

(3)  Mau  Zone  limited  access  permit. 
The  PIAO  will  not  accept  apphcations 
for  a  new  Mau  Zone  permit  more  than 
45  days  following  the  publication  date 
of  the  final  rule  implementing 
Amendment  5.  In  addition  to  an 
appUcation  imder  §  660.13(c).  each 
applicant  for  a  Mau  Zone  permit  must 
also  submit  a  supplementary 
information  sheet  provided  by  the 
PIAO.  which  must 

be  signed  by  the  vessel  owner  or  a 
designee  and  include  the  following 
information: 

(i)  The  qualification  criterion  that  the 
applicant  believes  he  or  she  meets  for 
issuance  of  a  limited  access  permit; 


(ii)  Copy  of  State  of  Hawaii  catch 
report(s)  to  demonstrate  that  the 
permitted  vessel  had  made  qualifying 
landings  of  bottomfish  from  the  Mau 
Zone;  and 

(iii)  If  the  application  is  filed  by  a 
partnership  or  corporation,  the  names  of 
each  of  the  individual  partners  or 
shareholders  and  their  respective 
percentage  of  ownership  of  the 
partnership  or  corporation. 

(c)  Sa7e  or  transfer  of  Ho'omalu 
limited  access  permits  to  new  vessel 
owners. 

(1)  A  Ho'omalu  zone  permit  may  not 
be  sold  or  otherwise  transferred  to  a 
new  owner. 

(2)  A  Ho'omalu  zone  permit  or 
permits  may  be  held  by  a  partnership  or 
corporation.  If  50  percent  or  more  of  the 
ownership  of  the  vessel  passes  to 
persons  other  than  those  listed  in  the 
original  application,  the  permit  will 
lapse  and  must  be  surrendered  to  the 
Regional  Administrator. 

(d)  Transfer  of  Ho'omalu  Zone  limited 
access  permits  to  replacement  vessels. 

(1)  Upon  application  by  the  owner  of 
a  permitted  vessel,  the  Regional 
Administrator  will  transfer  that  owner's 
permit  to  a  replacement  vessel  owTied 
by  that  owner,  provided  that  the 
replacement  vessel  does  not  exceed  60 
ft  (18.3  m)  in  length.  The  replacement 
vessel  must  be  put  into  service  no  later 
than  12  months  after  the  owner  applies 
for  the  transfer,  or  the  transfer  shall  be 
void. 

(2)  An  owner  of  a  permitted  vessel 
may  apply  to  the  Regional 
Administrator  for  transfer  of  that 
ovkTier's  permit  to  a  replacement  vessel 
greater  than  60  ft  (18.3  m)  in  length.  The 
Regional  Administrator  may  transfer  the 
permit  upon  determining,  after 
consultation  v«th  the  Council  and 
considering  the  objectives  of  the  limited 
access  program,  that  the  replacement 
vessel  has  catching  power  that  is 
comparable  to  the  rest  of  the  vessels 
holding  permits  for  the  fishery,  or  has 
catching  power  that  does  not  exceed 
that  of  the  original  vessel,  and  that  the 
transfer  is  not  inconsistent  with  the 
objectives  of  the  program.  The  Regional 
Administrator  shall  consider  vessel 
length,  range,  hold  capacity,  gear 
limitations,  and  other  appropriate 
factors  in  making  determinations  of 
catching  power  equivalency  and 
comparability  of  the  catching  power  of 
vessels  in  the  fishery. 

(e)  Ho'omalu  Zone  limited  access 
permit  renewal.  (1)  A  qualifying  landing 
for  Ho'omalu  Zone  permit  renewal  is  a 
landing  of  at  least  2,500  lb  (1.134  kg)  of 
bottomfish  management  unit  species 
from  the  Ho'omalu  Zone  or  a  landing  of 
at  least  2.500  lb  (1.134  kg)  offish  from 
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the  Ho'omalu  Zone,  of  which  at  least  50 
percent  by  weight  was  bottomfish 
management  unit  species.  A  permit  is 
eligible  for  renewal  for  the  next  calendar 
year  if  the  vessel  covered  by  the  permit 
made  three  or  more  qualifying  landings 
during  the  current  calendar  year. 

(2)  The  owner  of  a  permitted  vessel 
that  did  not  make  three  or  more 
qualifying  landings  of  bottomfish  in  a 
year  may  apply  to  the  Regional 
Administrator  for  waiver  of  the  landing 
requirement.  If  the  Regional 
Adjninistrator  finds  that  failvire  to  meike 
three  landings  was  due  to  circumstances 
beyond  the  owner's  control,  the 
Regional  Administrator  may  renew  the 
permit.  A  waiver  may  not  be  granted  if 
the  failure  to  make  three  landings  was 
due  to  general  economic  conditions  or 
market  conditions,  such  that  the  vessel 
operations  would  not  be  profitable. 

(f)  Issuance  of  new  Ho'omalu  Zone 
limited  access  permits.  The  Regional 
Administrator  may  issue  new  Ho'omalu 
Zone  limited  access  permits  under 
§660.13  if  the  Regional  Administrator 
determines,  in  consultation  with  the 
Council,  that  bottomfish  stocks  in  the 
Ho'omalu  Zone  are  able  to  support 
additional  fishing  effort. 

(g)  Eligibility  for  new  Ho'omalu  Zone 
limited  access  permits.  When  the 
Regional  Administrator  has  determined 
that  new  permits  may  be  issued,  they 
shall  be  issued  to  applicants  based  upon 
eligibility,  determined  as  follows: 

(1)  Point  system,  (i)  Two  points  wrill 
be  assigned  for  each  year  in  which  the 
applicant  was  owner  or  captain  of  a 
vessel  that  made  three  or  more  of  any 
of  the  following  types  of  landings  in  the 
NWHI: 

(A)  Any  amount  of  bottomfish 
management  unit  species,  regardless  of 
weight,  if  made  on  or  before  August  7, 
1985; 

(B)  At  least  2,500  lb  (1,134  kg)  of 
bottomfish  management  unit  species,  if 
made  after  August  7, 1985;  or 

(C)  At  least  2,500  lb  (1,134  kg)  of  any 
fish  lawfully  harvested  from  the  NWHI, 
of  which  at  least  50  percent  by  weight 
was  bottomfish,  if  made  after  August  7, 
1985. 

(ii)  One  point  will  be  assigned  for 
each  year  in  which  the  applicant  was 
owner  or  captain  of  a  vessel  that  landed 
at  least  6,000  lb  (2,722  kg)  of  bottomfish 
fi'om  the  main  Hawaiian  Islands. 

(iii)  For  any  one  year,  points  will  be 
assigned  under  either  paragraph  (g)(l)(i) 
or  (g)(l)(ii)  of  this  section,  but  not  under 
both  paragraphs. 

(ivj  Before  the  Regional  Administrator 
issues  an  Ho'omalu  zone  permit  to  fish 
for  bottomfish  under  this  section,  the 
primary  operator  and  relief  operator 
named  on  the  application  form  must 


have  completed  a  protected  species 
workshop  conducted  by  NMFS. 

(2)  Restrictions.  An  appUcant  must 
own  at  least  a  25-percent  share  in  the 
vessel  that  the  permit  would  cover,  and 
only  one  permit  will  be  assigned  to  any 
vessel. 

(3)  Order  of  issuance.  New  permits 
shall  be  awarded  to  applicants  in 
descending  order,  starting  with  the 
appUcant  with  the  largest  number  of 
points.  If  two  or  more  persons  have  an 
equal  number  of  points,  and  there  are 
insufficient  new  permits  for  all  such 
applicants,  the  new  permits  shall  be 
awarded  by  the  Regional  Administrator 
through  a  lottery. 

(4)  Notification.  The  Regional 
Administrator  shall  place  a  notice  in  the 
Federal  Register  and  shall  use  other 
means  to  notify  prospective  applicants 
of  the  opportunity  to  file  applications 
for  new  permits  under  this  program. 

(h)  Eligibility  for  new  Mau  Zone 
limited  access  permits  (1)  The  FLAO 
will  issue  an  initial  Mau  Zone  permit  to 
a  vessel  ovsrner  who  qualifies  for  at  least 
three  points  under  the  following  point 
system: 

(i)  An  owner  who  held  a  Mau  Zone 
permit  on  or  before  December  17, 1991, 
and  whose  permitted  vessel  made  at 
least  one  qualifying  landing  of 
bottomfish  management  unit  species  on 
or  before  December  17,  1991,  shall  be 
assigned  1.5  points. 

(ii)  An  owner  whose  permitted  vessel 
made  at  least  one  qualifying  landing  of 
bottomfish  management  unit  species 
during  1991,  shall  be  assigned  0.5  point. 

(iii)  An  owner  whose  permitted  vessel 
made  at  least  one  qualifying  landing  of 
bottomfish  management  unit  species 
during  1992,  shall  be  assigned  1.0  point. 

(iv)  An  owner  whose  permitted  vessel 
made  at  least  one  qualifying  landing  of 
bottomfish  management  unit  species 
during  1993,  shall  be  assigned  1.5 
points. 

(v)  An  owner  whose  permitted  vessel 
made  at  least  one  qualifying  landing  of 
bottomfish  management  unit  species 
during  1994,  shall  be  assigned  2.0 
points. 

(vi)  An  owTier  whose  permitted  vessel 
made  at  least  one  qualifying  landing  of 
bottomfish  management  unit  species 
during  1995,  shall  be  assigned  2.5 
points. 

(vii)  An  owner  whose  permitted 
vessel  made  at  least  one  qualifying 
landing  of  bottomfish  management  unit 
species  during  1996,  shall  be  assigned 
3.0  points. 

(viii)  Before  the  PIAO  issues  a  Mau 
Zone  permit  to  fish  for  bottomfish  under 
this  section,  the  primary  operator  and 
relief  operator  named  on  the  application 


form  must  have  completed  a  protected 
species  workshop  conducted 
by  NMFS. 

(2)  For  purposes  of  this  paragraph 
§  660.61(h),  a  "qualifying  landing" 
means  any  amoimt  of  bottomfish 
management  unit  species  lawfully 
harvested  from  the  Mau  Zone  and 
offloaded  for  sale.  No  points  shall  be 
assigned  to  an  owner  for  any  qualifying 
landings  reported  to  the  State  of  Hawaii 
more  than  1  year  after  the  landing. 

(3)  More  than  one  Mau  Zone  permit 
may  be  issued  to  an  owner  of  two  or 
more  vessels  providing  each  of  the 
owner's  vessels  for  which  a  permit  will 
be  registered  for  use  has  made  the 
required  qualifying  landings  for  the 
owTier  to  be  assigned  at  least  three 
eligibihty  points. 

(4)  A  Mau  Zone  permit  holder  who 
does  not  own  a  vessel  at  the  time  initial 
permits  are  issued  must  register  the 
permit  for  use  with  a  vessel  owned  by 
the  permit  holder  within  12  months 
fi'om  the  date  the  permit  was  issued.  In 
the  interim,  the  permit  holder  may 
register  the  permit  for  use  with  a  leased 
or  chartered  vessel.  If  within  12  months 
of  initial  permit  issuance,  the  permit 
holder  fails  to  appfy  to  the  PIAO  to 
register  the  permit  for  use  with  a  vessel 
owned  by  the  permit  holder,  then  the 
permit  expires. 

(5)  For  each  subparagraph  of 
paragraph  (h)(1)  of  this  section,  the 
PIAO  shall  assign  points  based  on  the 
landings  of  one  permitted  vessel  to  only 
one  owner  if  the  vessel  did  not  have 
multiple  owners  during  the  time  frame 
covered  by  the  subparagraph.  If  a  vessel 
had  multiple  owners  during  a  time 
fi'ame  covered  by  one  of  the 
subparagraphs  of  paragraph  (h)(1)  of  this 
section  (including  joint  owners, 
partners,  or  shareholders  of  a  corporate 
owner),  the  PIAO  will  assign  the  points 
for  that  subparagraph  to  a  single  owner 
if  only  one  owner  submits  an 
application  with  respect  to  the  landings 
of  that  vessel  during  that  time  frame.  If 
multiple  owners  submit  separate 
applications  with  respect  to  the  same 
landings  of  the  same  vessel  during  the 
same  time  frame,  then  the  PIAO  shall: 

(i)  Adhere  to  any  written  agreement 
between  the  applicants  with  respect  to 
who  among  them  shall  be  assigned  the 
aggregate  point(s)  generated  by  landings 
during  such  time  frame(s),  or 

(ii)  If  there  is  no  agreement: 

(A)  Shall  issue  the  applicants  a  joint 
permit  provided  the  vessel's  landings 
during  such  time  frames  generate  at 
least  three  points,  or 

(B)  In  the  event  the  vessel's  landings 
during  such  time  fi-amc's)  generated  less 
than  three  points,  shall  not  assign  any 
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points  generated  by  the  vessel's 
landings  during  such  time  frame(s). 

(i)  Ownershid  requirements  and 
registration  ofNflau  Zone  limited  access 
permits  for  use  with  other  vessels.  (1)  A 
Mau  Zone  pennit  may  be  held  by  an 
individual,  partjiership,  or  corporation. 
No  more  than  4^  percent  of  the 
underlying  owi^rship  interest  in  a  Mau 
Zone  permit  m^  be  sold,  leased, 
chartered,  or  otherwise  transferred  to 
another  person  or  entity.  If  more  than  49 
percent  of  the  underlying  ownership  of 
the  permit  passes  to  persons  or  entities 
other  than  thos^  listed  in  the  original 
pennit  application  supplemental 
information  sheet,  then  the  permit 
expires  and  mutt  be  surrendered  to  the 
PIAO. 

(2)  A  Mau  Zone  permit  holder  may 
apply  under  §  660.13  to  the  PIAO  to 
register  the  pentiit  for  use  with  another 
vessel  if  that  ves  isel  is  owned  by  the 
permit  holder,  and  is  no  longer  than  60 
ft  (18.3  m).         I 

(3)  If  a  Mau  Zone  permit  holder  sells 
the  vessel,  for  which  the  permit  is 
registered  for  use,  the  permit  holder 
must  within  12  months  of  the  date  of 
sale  apply  to  th4  PIAO  to  register  the 
permit  for  use  w^ith  a  vessel  owned  by 
the  permit  holder.  If  the  permit  holder 
has  not  applied  to  register  a  replacement 
vessel  within  12  months,  then  the 
permit  expires. 

(4)  If  a  permitied  vessel  owned  by  the 
permit  holder  isl  sold  or  becomes 
unseaworthy,  the  Mau  Zone  permit  with 
which  the  vesstl  was  registered  may  be 
registered  for  usfe  with  a  leased  or 
chartered  vessel  for  a  period  not  to 

IS  from  the  date  of 
je  leased  or  chartered 
end  of  that  12-month 
tt  holder  fails  apply  to 
the  PIAO  to  register  the  permit  for  use 
with  a  vessel  oWned  by  the  permit 
holder,  then  thejpermit  expires. 

(j)  Mau  Zone  amited  access  permit 
renewal.  (1)  A  Mau  Zone  permit  will  be 
eligible  for  renewal  if  the  vessel  for 
which  the  permjt  is  registered  for  use 
made  at  least  Hvb  separate  fishing  trips 
with  landings  oi  at  least  500  lb  (227  kg) 
of  bottomfish  management  unit  species 
per  trip  during  the  calender  year.  Only 


exceed  1 2  mont 
registration  of  I 
vessel.  If  by  the  i 
period  the  per 


one  landing  of  bottomfish  management 
unit  species  per  fishing  trip  to  the  Mau 
Zone  will  be  counted  toward  the 
landing  requirement. 

(2)  Ifthe  vessel  for  which  the  permit 
is  registered  for  use 

fails  to  meet  the  landing  requirement 
of  paragraph  (j)(l)  of  this  section,  the 
owner  may  apply  to  the  Regional 
Administrator  for  a  waiver  of  the 
landing  requirement.  Grounds  for  a 
waiver  are  limited  to  captain 
incapacitation,  vessel  bredkdowrns,  and 
the  loss  of  the  vessel  at  sea  if  the  event 
prevented  the  vessel  from  meeting  the 
landing  requirement.  Unprofitability  is 
not  sufficient  for  waiver  of  the  landing 
requirement. 

(3)  Failure  of  the  permit  holder  to 
register  a  vessel  for  use  under  the  permit 
does  not  exempt  a  permit  holder  from 
the  requirements  specified  in 
§660.61(j). 

(k)  Appeals  of  permit  actions.  (1) 
Except  as  provided  in  subpart  D  of  1 5 
CFR  part  904,  any  applicant  for  a  permit 
or  a  permit  holder  may  appeal  the 
granting,  denial,  or  revocation  of  his  or 
her  permit  to  the  Regional 
Administrator. 

(2)  In  order  to  be  considered  by  the 
Regional  Administrator,  such  appeal 
must  be  in  writing,  must  state  the  action 
appealed,  and  the  reasons  therefore,  and 
must  be  submitted  within  30  days  of  the 
appealed  action.  The  appellant  may 
request  an  informal  hearing  on  the 
appeal. 

(3)  The  Regional  Administrator,  in 
consultation  with  the  Council,  will 
decide  the  appeal  in  accordance  with 
the  FMP  and  implementing  regulations 
and  based  upon  information  relative  to 
the  application  on  file  at  NMFS  and  the 
Council,  and  any  additional 
information,  the  summary  record  kept  of 
any  hearing  and  the  hearing  officer's 
recommended  decision,  if  any,  and  any 
other  relevant  considerations. 

(4)  If  a  hearing  is  requested,  or  if  the 
Regional  Administrator  determines  that 
one  is  appropriate,  the  Regional 
Administrator  may  grant  an  informal 
hearing  before  a  hearing  officer 
designated  for  that  purpose.  The 
applicant  or  permit  holder  may  appear 
personally  or  be  represented  by  counsel 


at  the  hearing  and  submit  information 
and  present  arguiments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
recommend  in  writing  a  decision  to  the 
Regional  Administrator. 

(5)  The  Regional  Administrator  m^y 
adopt  the  hearing  officer's 
recommended  decision,  in  whole  or  in 
part,  or  may  reject  or  modify  it.  The 
Regional  Administrator's  decision  on 
the  application  is  the  final 
administrative  decision  of  the 
Department  of  Conunerce,  and  is 
effective  on  the  date  the  Administrator 
signs  the  decision. 

5.  Section  660.62  is  amended  by 
revising  paragraph  (b),  removing 
paragraph  (c),  and  redesignating 
paragraphs  (d)  through  (f)  as  paragraphs 
(c)  through  (e),  respectively  to  read  as 
follows: 

§660.62    Prohibitions. 

»         *         »         *         » 

(b)  Fish  for  or  retain  on  board  a  vessel, 
bottomfish  management  unit  species  in 
the  Ho'omalu  Zone  or  Mau  Zone 
without  the  appropriate  permit, 
registered  for  use  with  that  vessel, 
issued  under  §  660.13. 
***** 

6.  Section  660.67  is  amended  by 
removing  paragraph  (d)(3)  and  adding 
new  paragraph  (e)  to  read  as  follows: 

§  660.67    Framework  for  regulatory 
adjustments. 

***** 

(e)  Five-year  review.  The  Council  will 
conduct  a  comprehensive  review  on  the 
effectiveness  of  the  Mau  Zone  hmited 
access  program  5  years  following 
implementation  of  the  program.  The 
Council  will  consider  the  extent  to 
which  the  FMP  objectives  have  been 
met  and  verify  that  the  target  number  of 
vessels  established  for  the  fishery  is 
appropriate  for  current  fishing  activity 
levels,  catch  rates,  and  biological 
condition  of  the  stocks.  The  Council 
may  establish  a  new  target  number 
based  on  the  5-year  review. 
[PR  Doc.  99-219  Filed  1-5-99;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Revenue  Assurance 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
508(h)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  Board  of  Directors 
(Board)  approves  for  reinsurance  and 
subsidy  the  insurance  of  wheat  in  North 
Dakota  under  the  Revenue  Assurance 
(RA)  plan  of  insurance  for  the  1999  crop 
year.  This  notice  is  intended  to  inform 
eligible  producers  and  the  private 
insurance  industry  of  the  areas  of 
availability,  the  RA  coverage  for  wheat, 
and  provide  its  terms  and  conditions. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffmann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  City,  Missouri,  64131, 
telephone  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  Act  allows  for  the 
submission  of  a  poHcy  to  FCIC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  finds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premiums  charged  to  the 
producers  are  actuarially  appropriate, 
approve  the  policy  for  reinsurance  and 
subsidy  in  accordance  with  section 
508(e)  of  the  Act. 

In  accordance  with  the  Act,  the  Board 
approved  a  program  of  insurance  known 
as  "Revenue  Assurance"  originally 
submitted  by  Farm  Bureau  Mutual 
Insurance  Company  of  Iowa  as  a  pilot 
project  covering  com  and  soybeans  for 
the  1997  and  1998  crop  years. 

The  RA  program  was  approved  for 
reinsurance  and  premium  subsidy, 
including  subsidy  for  administrative 
and  operating  expenses.  RA  was 
designed  to  protect  a  producer's  revenue 
whenever  low  prices  or  low  yields,  or  a 


combination  of  both,  causes  harvest 
revenue  to  fall  below  a  guaranteed  level. 
For  the  1997  and  1998  crop  years,  a 
producer  selected  a  per-acre  revenue 
guarantee  that  could  not  be  less  than  65 
percent  or  more  than  75  percent  of  the 
expected  revenue  for  a  unit.  The  policy 
indemnity  was  finalized  when  the 
county  harvest  price  and  the  producer's 
actual  production  were  determined. 
This  determination  typically  occurred 
in  December  for  com,  and  in  November 
for  soybeans.  The  crop  prices  were 
established  on  a  county  basis.  The  RA 
policy  provides  coverage  on  basic  units, 
optional  units,  enterprise  imits,  and 
whole-farm  units. 

For  the  1999  crop  year,  the  RA 
program  was  expanded  for  com  and 
soybeans  into  Illinois,  South  Dakota, 
and  Minnesota,  and  producers  can 
select  a  coverage  level  percentage  up  to 
80  percent  for  whole-farm  units,  and  a 
fall  harvest  price  option  that  uses  the 
greater  of  the  projected  harvest  price  or 
the  fall  harvest  price  in  determining  the 
revenue  guarantee.  The  RA  program 
now  uses  the  Chicago  Board  of  Trade 
futures  for  crop  prices  rather  than  crop 
county  prices  for  determining  the 
revenue  guarantee  and  the  actual 
production  history  as  the  base  for 
determining  RA  premium  rates. 
Beginning  with  the  1999  crop  year,  the 
RA  program  was  also  expanded  into 
North  Dakota  for  com  and  soybeans, 
and  wheat  was  approved  as  a  new  crop 
for  North  Dakota. 

FCIC  herewith  gives  notice  of  the 
above  stated  changes  for  the  1999  crop 
year  for  RA  wheat  for  use  by  private 
insurance  companies.  On  December  28, 
1998,  the  RA  com  and  soybean  crop 
provisions  were  published  as  a  Notice  of 
Availability  in  the  Federal  Register  for 
RA  expansion  into  Minnesota,  South 
Dakota,  and  Ilhnois.  The  RA  com  and 
soybean  crop  provisions  for  North 
Dakota  are  the  same  as  those  published 
in  the  December  28, 1998,  Notice. 
The  RA  underwriting  rules,  rate 
factors,  and  forms  for  wheat  will  be 
released  electronically  to  all  reinsured 
companies  through  FCIC's  Reporting 
Organization  Server.  FCIC  will  also 
make  available  the  terms  and  conditions 
of  the  RA  reinsurance  agreement. 
Requests  for  this  information  should  be 
sent  to  Heyward  Baker,  Director, 
Reinsurance  Services  Division,  Federal 
Crop  Insurance  Corporation,  1400 
Independence  Avenue,  S.W.,  Stop  0804, 


Room  6727-S,  Washington,  D.C., 
20250-0804. 

NOTICE:  The  Basic  Provisions  and 
Crop  Provisions  for  the  1999  RA  wheat 
program  of  insurance  are  as  follows: 

Revenue  Assurance  Insurance  Policy 

(This  is  a  continuous  policy.  Refer  to 
section  3.) 

This  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  under  the  authority  of  section 
508(h)  of  the  Federal  Crop  Insurance 
Act  (7  U.S.C.  1508(h)).  The  provisions  of 
the  policy  may  not  be  waived  or  varied 
in  any  way  by  the  crop  insurance  agent 
or  any  other  agent  or  employee  of  the 
company. 

Throughout  the  policy,  "you"  and 
"your"  refer  to  the  named  insured 
shown  on  the  accepted  application  and 
"we,"  "us,"  and  "our"  refer  to  the 
company.  Unless  the  context  indicates 
otherwise,  use  of  the  plural  form  of  a 
word  includes  the  singular  and  use  of 
the  singular  form  of  the  word  includes 
the  plural. 

Agreement  to  Insure:  In  return  for  the 
payment  of  the  premium,  and  subject  to 
all  of  the  provisions  of  this  policy,  the 
company  agrees  with  the  insured  to 
provide  the  insurance  as  stated  in  the 
pohcy.  If  a  conflict  exists  among  the 
policy  provisions,  the  order  of  priority 
is  as  follows:  (1)  the  Special  Provisions; 
(2)  the  Crop  Provisions;  and  (3)  these 
Basic  Provisions  with  (1)  controlling  (2), 
etc. 

Basic  Provisions 

Terms  and  Conditions 
1.  Definitions 

Abandon.  Failure  to  continue  to  care 
for  the  crop,  providing  care  so 
insignificant  as  to  provide  no  benefit  to 
the  crop,  or  failure  to  harvest  in  a  timely 
manner,  unless  an  insured  cause  of  loss 
prevents  you  from  properly  caring  for  or 
harvesting  the  crop  or  causes  damage  to 
it  to  the  extent  that  most  producers  of 
the  crop  on  acreage  with  similar 
characteristics  in  the  area  would  not 
normally  further  care  for  or  harvest  it. 

Acreage  report.  A  report  required  by 
section  7  of  these  Basic  Provisions  that 
contains,  in  addition  to  other  required 
information,  your  report  of  your  share  of 
all  acreage  of  an  insured  crop  in  the 
coimty,  whether  insurable  or  not 
insurable. 

Acreage  reporting  daid.  The  date 
contained  in  the  Special  Provisions  or 
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as  provided  in 


section  7  by  which  you 


are  required  to|  submit  your  acreage 
report.  j 

Act.  The  Feqeral  Crop  Insurance  Act, 
(7U.S.C.  1501  etseq.). 

Actuarial  documents.  The  material  for 
the  crop  year  that  is  available  for  public 
inspection  in  vour  agent's  office,  and 
which  shows  t|ie  coverage  level  percent, 
premium  factors,  types,  practices, 
insurable  acre^e,  and  other  related 
information  retarding  crop  insurance  in 
the  county.      j 

Administrative  fee.  An  amount  you 
must  pay  for  coverage  for  each  crop  year 
as  specified  in  section  8. 

Agricultural  commodity.  All  insurable 
crops  and  other  fruit,  vegetable  or  nut 
crops  produced  for  human  or  animal 
consumption. 

Another  use,  notice  of.  The  written 
notice  requirec  when  you  wish  to  put 
acreage  to  anotper  use  (see  section  15). 

Application.'The  form  required  to  be 
completed  by  you  and  accepted  by  us 
before  insurance  coverage  will 
commence.  This  form  must  be 
completed  and|  filed  in  your  agent's 
office  not  later  jthan  the  sales  closing 
date  of  the  initial  insurance  year  for 
each  crop  for  wfhich  insurance  coverage 
is  requested.  If  cancellation  or 
termination  of  insurance  coverage 
occurs  for  any  reason,  including  but  not 
limited  to  indeptedness,  suspension, 
debarment,  disqualification, 
cancellation  by  you  or  us,  or  violation 
of  the  controlled  substance  provisions  of 
the  Food  Secuijity  Act  of  1985,  a  new 
application  mUst  be  filed  for  the  crop. 
Insiu-ance  covet^age  will  not  be  provided 
if  you  are  ineligible  under  the  contract 
or  under  any  Federal  statute  or 
regulation. 

Approved  yield.  The  yield  determined 
in  accordance  with  7  CFR  part  400, 
subpart  G. 

Assignment  of  indemnity.  A  transfer 
of  policy  rights^,  made  on  our  form,  and 
effective  wheniapproved  by  us.  It  is  the 
arrangement  wnereby  you  assign  your 
right  to  an  indemnity  payment  to  any 
party  of  your  choice  for  the  crop  year. 

Base  premiutn  rate.  The  premium  rate 
for  the  risk  of  a|  revenue  loss. 

Cancellation\date.  The  calendar  date 
specified  in  th4  Crop  Provisions  on 
which  coverage  for  the  crop  will 
automatically  ijenew  unless  canceled  in 
writing  by  eithir  you  or  us,  or 
terminated  in  ^cordance  with  the 
policy  terms,    i 

Claim  for  indemnity.  A  claim  made  on 
our  form  by  you  for  damage  or  loss  to 
an  insured  croj  and  submitted  to  us  not 
later  than  60  days  after  the  end  of  the 
insurance  peridd  (see  section  15). 

Consent.  Ap  )roval  in  writing  by  us 
allowing  you  t(  i  take  a  specific  action. 


Contract.  (See  definition  of  "policy"). 

Contract  change  date.  The  calendar 
date  by  which  we  make  any  policy 
changes  available  for  inspection  in  the 
agent's  office  (see  section  5). 

County.  Any  county,  parish,  or  other 
poUtical  subdivision  of  a  state  shown  on 
your  accepted  application,  including 
acreage  in  a  field  that  extends  into  an 
adjoining  county  if  the  county  boundary 
is  not  readily  discernible. 

Coverage.  The  insurance  provided  by 
this  policy,  against  insured  loss  of 
revenue,  by  unit  as  shown  on  your 
summary  of  coverage. 

Coverage  begins,  date.  The  calendar 
date  insurance  begins  on  the  insured 
crop,  as  contained  in  the  Crop 
Provisions,  or  the  date  planting  begins 
on  the  unit  (see  section  12  of  these  Basic 
Provisions  for  specific  provisions 
relating  to  prevented  planting). 

Coverage  level  percent.  The  percent, 
expressed  in  decimals  (.xxxx), 
determined  by  dividing  the  per-acre 
revenue  guarantee  (see  section  1)  by  the 
expected  per-acre  revenue  (see  section 
1)  rounded  to  hundredths  for  enterprise 
or  whole-farm  units. 

Crop  premium  per  acre.  Your  per  acre 
revenue  guarantee  multiplied  by  a  base 
rate. 

Crop  Provisions.  The  part  of  the 
policy  that  contains  the  specific 
provisions  of  insurance  for  each  insured 
crop. 

Crop  year.  The  period  within  which 
the  insured  crop  is  normally  grown, 
regardless  of  whether  or  not  it  is 
actually  growm,  and  designated  by  the 
calendar  year  in  which  the  insured  crop 
is  normally  harvested. 

Damage.  Injury,  deterioration,  or  loss 
of  revenue  of  the  insured  crop  due  to 
insured  or  uninsured  causes. 

Damage,  notice  of.  A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the 
insured  crop  has  been  damaged  to  the 
extent  that  a  loss  is  probable  (see  section 
15). 

Days.  Calendar  days. 

Deductible.  The  eunount  determined 
by  subtracting  the  coverage  level 
percent  you  choose  from  100  percent. 
For  example,  if  you  elected  a  65  percent 
coverage  level,  your  deductible  would 
be  35  percent  (100%  -  65%=35%). 

Delinquent  account.  Any  account  you 
have  with  us  in  which  premiums, 
administrative  fees,  and  interest  on 
those  amounts  is  not  paid  by  the 
termination  date  specified  in  the  Crop 
Provisions,  or  any  other  amounts  due 
us,  such  as  indemnities  found  not  to 
have  been  earned,  which  are  not  paid 
within  30  days  of  our  mailing  or  other 
delivery  of  notification  to  you  of  the 
amount  due. 


Earliest  planting  date.  The  earliest 
date  established  for  planting  the  insured 
crop  (see  Special  Provisions  and  section 
14). 

End  of  insurance  period,  date  of.  The 
date  upon  which  your  crop  insurance 
coverage  ceases  for  the  crop  year  (see 
Crop  Provisions  and  section  12). 

Expected  per-acre  revenue.  The 
approved  yield  times  the  projected 
harvest  price. 

FCIC.  The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
government  corporation  within  USDA. 

Field.  All  acreage  of  tillable  land 
within  a  natural  or  artificial  boundary 
(e.g.,  roads,  waterways,  fences,  etc.). 

Final  planting  date.  The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  be  planted  in  order  to  be 
insured  for  the  full  per-acre  revenue 
guarantee. 

FSA.  The  Farm  Service  Agency,  an 
agency  of  the  USDA,  or  a  successor 
agency. 

FSA  Farm  Serial  Number.  The 
number  assigned  to  the  farm  by  the  local 
FSA  office. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county 
for  the  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least 
the  yield  used  to  determine  the  per-acre 
revenue  guarantee,  and  are  those 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county. 

Insured.  The  named  person  as  shown 
on  the  application  accepted  by  us.  This 
term  does  not  extend  to  any  other 
person  having  a  share  or  interest  in  the 
crop  (for  example,  a  partnership, 
landlord,  or  any  other  person)  unless 
specifically  indicated  on  the  accepted 
application. 

Insured  crop.  The  crop  for  which 
coverage  is  available  under  these  Basic 
Provisions  and  the  applicable  Crop 
Provisions  as  shown  on  the  application 
accepted  by  us. 

Interplanted.  Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insured 
crop. 

Irrigated  practice.  A  method  of 
producing  a  crop  b'y  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  per-acre  revenue  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 
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Late  planted.  Acreage  initially 
planted  to  the  insured  crop  after  the 
final  planting  date. 

Late  planting  period.  The  period  that 
begins  the  day  after  the  final  planting 
date  for  the  insured  crop  and  ends  25 
days  after  the  final  planting  date,  unless 
otherwise  specified  in  the  Crop 
Provisions  or  Special  Provisions. 

Loss,  notice  of.  The  notice  required  to 
be  given  by  you  not  later  than  72  hours 
after  certain  occinrences  or  1 5  days  after 
the  end  of  the  insurance  period, 
whichever  is  earlier  (see  section  15). 

MPCI.  Multiple  peril  crop  insurance 
prognun,  a  progrfun  of  insurance  offered 
under  the  Act  and  implemented  in  7 
CFR  chapter  IV. 

Negligence.  The  failure  to  use  such 
care  as  a  reasonably  prudent  and  careful 
person  would  use  under  similar 
circumstances. 

Per-acre  revenue  guarantee.  The 
coverage  level  percent  times  your 
approved  yield,  times  the  projected 
harvest  price.  If  you  choose  the  fall 
harvest  price  option,  the  per-acre 
revenue  guarantee  equals  the  coverage 
level  percent,  times  the  approved  yield, 
times  the  greater  of  the  projected  harvest 
price  or  the  fall  harvest  price.  For  basic 
and  optional  units,  the  per-acre  revenue 
guarantee  may  vary  by  unit.  For  an 
enterprise  unit,  the  per-acre  revenue 
guarantee  will  be  the  same  for  all 
insiu«d  acres  of  the  crop  in  the  county. 
For  the  whole  farm  unit,  the  per-acre 
revenue  guarantee  will  be  the  same  for 
all  insured  acres  in  the  county. 

Person.  An  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  legal  entity,  and  wherever 
applicable,  a  State  or  a  political 
subdivision  or  agency  of  a  State. 
"Person"  does  not  include  the  United 
States  Government  or  any  agency 
thereof. 

Planted  acreage.  Land  in  which  seed 
has  been  placed,  appropriate  for  the 
insured  crop  and  planting  method,  at 
the  correct  depth,  into  a  seedbed  that 
has  been  properly  prepared  for  the 
planting  method  and  production 
practice. 

Policy.  The  agreement  between  you 
and  us  consisting  of  the  accepted 
application,  these  Basic  Provisions,  the 
Crop  Provisions,  the  Special  Provisions, 
other  applicable  endorsements  or 
options,  the  actuarial  docimients  for  the 
insured  crop,  and  the  applicable 
regulations  published  in  7  CFR  chapter 
IV. 

Practical  to  replant.  Our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  all  factors, 
including,  but  not  limited  to  moistiu^ 
availability,  marketing  window, 
condition  of  the  field,  and  time  to  crop 


matiuity,  that  replanting  the  insured 
crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for 
the  end  of  the  insurance  period.  It  will 
not  be  considered  practical  to  replant 
after  the  end  of  the  late  planting  period, 
or  the  final  planting  date  if  no  late 
planting  period  is  applicable,  unless 
replanting  is  generally  occurring  in  the 
area.  Unavailability  of  seed  will  not  be 
considered  a  valid  reason  for  failure  to 
replant. 

Premium  billing  date.  The  earliest 
date  upon  which  you  will  be  billed  for 
insurance  coverage  based  on  your 
acreage  report.  The  premium  bilUng 
date  is  contained  in  the  Special 
Provisions. 

Premium  calculator.  A  computer 
program  that  determines  your  per-acre 
premium  based  on  your  approved 
yields,  per-acre  revenue  guarantee, 
coverage  level  percent,  projected  harvest 
price,  unit  options,  and  other  factors. 

Prevented  planting.  Failure  to  plant 
the  insured  crop  with  proper  equipment 
by  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  insiu^d 
crop  in  the  county.  You  may  also  be 
eUgible  for  a  prevented  planting 
payment  if  you  failed  to  plant  the 
insured  crop  with  the  proper  equipment 
within  the  late  planting  period.  You 
must  have  been  prevented  from  planting 
the  insured  crop  due  to  an  insured 
cause  of  loss  that  is  general  in  the 
surroimding  area  and  that  prevents 
other  producers  from  planting  acreage 
with  similar  characteristics. 

Production  report.  A  written  record 
showing  your  annual  production  and 
used  by  us  to  determine  your  yield  for 
insurance  purposes  (see  section  4).  The 
report  contains  yield  information  for 
previous  years,  including  planted 
acreage  and  harvested  production.  This 
report  must  be  supported  by  written 
verifiable  records  from  a  warehouseman 
or  buyer  of  the  insured  crop,  or  by 
measurement  of  farm  stored  production, 
or  by  other  records  of  production 
approved  by  us  on  an  individual  case 
basis. 

Replanting.  Performing  the  cultural 
practices  necessary  to  prepare  the  land 
to  replace  the  seed  of  the  damaged  or 
destroyed  insured  crop  and  then 
replacing  the  seed  of  the  same  crop  in 
the  insured  acreage  with  the  expectation 
of  producing  at  least  the  yield  used  to 
determine  the  per-acre  revenue 
guarantee. 

Representative  sample.  Portions  of  the 
insured  crop  that  must  remain  in  the 
field  for  examination  and  review  by  our 
loss  adjuster  when  making  a  crop 
appraisal,  as  specified  in  the  Crop 
Provisions.  In  certain  instances  we  may 
allow  you  to  harvest  the  crop  and 


require  only  that  samples  of  the  crop 
residue  be  left  in  the  field. 

Revenue  guarantee.  The  per-acre 
revenue  guarantee  times  the  number  of 
insurable  acres  in  the  unit,  and  times 
your  respective  share  (see  definition  of 
per-acre  revenue  guarantee  and  section 
2  of  the  Crop  Provisions). 

Sales  closing  date.  A  date  contained 
in  the  Special  Provisions  by  which  an 
application  must  be  filed.  The  last  date 
by  which  you  may  change  your  crop 
insurance  coverage  for  a  crop  year. 

Section  (for  the  purposes  of  unit 
structure).  A  unit  of  measure  under  a 
rectangular  survey  system  describing  a 
tract  of  land  usually  one  mile  square 
and  usually  containing  approximately 
640  acres. 

Share.  Your  percentage  of  interest  in 
the  insured  crop  as  an  owner,  operator, 
or  tenant  at  the  time  insurance  attaches. 
However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity, 
your  share  will  not  exceed  your  share  at 
the  earUer  of  the  time  of  loss,  or  the 
beginning  of  harvest. 

Special  Provisions.  The  part  of  the 
pohcy  that  contains  specific  provisions 
of  insurance  for  each  insured  crop  that 
may  vary  by  geographic  area. 

State.  The  state  snown  on  your 
accepted  application. 

Substantial  beneficial  interest.  An 
interest  held  by  any  person  of  at  least  10 
percent  in  the  applicant  or  insured. 

Summary  of  coverage.  Our  statement 
to  you,  based  upon  your  acreage  report, 
specifying  the  insured  crop  and  the 
revenue  guarantee  provided  by  unit. 

Tenant.  A  person  who  rents  land  from 
another  person  for  a  share  of  the  crop 
or  a  share  of  the  proceeds  of  the  crop 
(see  the  definition  of  "share"). 

Termination  date.  The  calendar  date 
contained  in  the  Crop  Provisions  upon 
which  your  insurance  ceases  to  be  in 
effect  because  of  nonpayment  of  any 
amount  due  us  under  the  policy, 
including  premium. 

Timely  planted.  Planted  on  or  before 
the  final  planting  date  designated  in  the 
Sp>ecial  Provisions  for  the  insured  crop 
in  the  county. 

Unit. 

(a)  Basic  imit — A  basic  unit 
established  in  accordance  with  section 
2(a). 

(b)  Optional  unit — A  imit  estabUshed 
fit)m  basic  units  in  accordance  with 
section  2(b). 

(c)  Enterprise  unit — A  unit 
established  from  basic  imits  or  optional 
units  in  accordance  with  section  2(c). 

(d)  Whole-farm  unit — A  unit 
established  from  enterprise  units  in 
accordance  with  section  2(d). 

USD  A.  United  States  Department  of 
Agricultiu^. 
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policy  is  considered 
for  a  crop  year  as  a 
concealment,  fraud  or 

(see  section  27). 


(i)  You  must 
manner  that  res 
discernible  brei 
at  the  boundari 


2.  Unit  Structur  s 

(a)  Basic  unit-  -All  insurable  acreage 
of  the  insured  ci  op  in  the  county  on  the 
date  coverage  b(  tgins  for  the  crop  year: 

(1)  In  which  jjou  have  a  100  percent 
share;  or 

(2)  Which  is  dwned  by  one  person 
and  operated  by  another  person  on  a 
share  basis.  (Example:  If,  in  addition  to 
the  land  you  own,  you  rent  land  from 
five  landlords,  three  on  a  crop  share 
basis  and  two  on  a  cash  basis,  you 
would  be  entitled  to  four  units,  one  for 
each  crop  share  lease  and  one  that 
combines  the  twfo  cash  leases  and  the 
land  you  own.)  Land  which  would 
otherwise  be  on^  unit  may,  in  certain 
instances,  be  diyided  according  to 
guidelines  contained  in  this  section  and 
in  the  applicable  Crop  Provisions. 

(b)  Optional  unit — Unless  limited  by 
the  Crop  Provisions  or  Special 
Provisions,  a  basic  unit  as  defined  in 
section  2(a)  of  tiese  Basic  Provisions 
may  be  divided  into  optional  units  if, 
for  each  optional  unit: 

(1)  You  meet  ^e  following: 
lant  the  crop  in  a 
Its  in  a  clear  and 

in  the  planting  pattern 
s  of  each  optional  unit; 

(ii)  All  optional  units  you  select  for 
the  crop  year  art  identified  on  the 
acreage  report  for  that  crop  year  (Units 
will  be  determii^ed  when  the  acreage  is 
reported  but  ma^  be  adjusted  or 
combined  to  reflect  the  actual  unit 
structure  when  adjusting  a  loss.  No 
further  unit  division  may  be  made  after 
the  acreage  reporting  date  for  any 
reason); 

(iii)  You  have  records,  that  are 
acceptable  to  u4  of  planted  acreage  and 
the  production  from  each  optional  unit 
for  at  least  the  list  crop  year  used  to 
determine  your  revenue  guarantee;  and 

(iv)  You  nave  records  of  marketed  or 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  vejrify  the  production  from 
each  optional  uiiit,  or  the  production 
from  each  optional  unit  is  kept  separate 
until  loss  adjustment  is  completed  by 
us. 

(2)  Each  optic  nal  unit  must  also  meet 
one  or  more  of  ijie  following,  unless 
otherwise  speci  led  in  the  Crop 
Provisions: 

(i)  Optional  u^its  may  be  established 
unit  is  located  in  a 
In  the  absence  of 
sections,  we  majy  consider  parcels  of 
land  legally  ide  itified  by  other  methods 
of  measure  sucl  as  Spanish  grants,  as 


if  each  optional 
separate  section 


the  equivalents  of  sections  for  unit 
purposes.  In  areas  which  have  not  been 
surveyed  using  sections,  section 
equivalents  or  in  areas  where 
boundaries  are  not  readily  discernible, 
each  optional  unit  must  be  located  in  a 
separate  FSA  farm  serial  number;  and 

(ii)  In  addition  to,  or  instead  of, 
estabUshing  optional  units  by  section, 
section  equivalent,  or  FSA  farm  serial 
number,  optional  units  may  be  based  on 
irrigated  and  non-irrigated  acreage.  To 
qualify  as  separate  irrigated  and  non- 
irrigated  optional  units,  the  non- 
irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage 
may  not  extend  beyond  the  point  at 
which  the  irrigation  system  can  deliver 
the  quantity  of  water  needed  to  produce 
the  yield  on  which  your  revenue 
guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  may  be  considered  as 
irrigated  acreage  if  the  comers  of  a  field 
in  which  a  center-pivot  irrigation 
system  is  used  do  not  qualify  as  a 
separate  non-irrigated  optional  unit.  In 
this  case,  production  from  both 
practices  will  be  used  to  determine  your 
approved  yield. 

(3)  If  you  do  not  comply  fully  with  the 
provisions  in  this  section,  we  will 
combine  all  optional  units  that  are  not 
in  compliance  with  these  provisions 
into  the  basic  unit  from  which  they 
were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover 
that  you  have  failed  to  comply  with 
these  provisions.  If  failure  to  comply 
with  these  provisions  is  determined  by 
us  to  be  inadvertent,  and  the  optional 
units  are  combined  into  a  basic  unit, 
that  portion  of  the  additional  premium 
paid  for  the  optional  imits  that  have 
been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(c)  Enterprise  unit — All  insurable 
acreage  of  the  insured  crop  in  the 
coimty  in  which  you  have  a  share  on  the 
date  coverage  begins  for  the  crop  year. 
An  enterprise  unit  must  consist  of: 

(1)  One  or  more  basic  units  of  the 
same  insured  crop  that  are  located  in 
two  or  more  separate  sections,  section 
equivalents,  or  FSA  farm  serial  number; 
or 

(2)  Two  or  more  optional  units  of  the 
same  insured  crop  established  by 
separate  sections,  section  equivalents,  or 
FSA  farm  serial  numbers. 

(d)  Whole-farm  unit — All  insurable 
acreage  of  the  insurable  crops  in  the 
county  in  which  you  have  a  share  on  the 
date  coverage  begins  for  each  crop  for 
the  crop  year.  This  unit  is  established 
from  enterprise  units  as  defined  in 
section  2(c).  The  insurable  acreage  must 
qualify  for  at  least  two  enterprise  units 


under  this  section,  and  at  least  10 
percent  of  the  total  liability  must  be  in 
each  crop. 

(e)  Exclusivity  Between  Units — If  you 
select  whole-farm  unit  coverage,  you 
cannot  select  any  other  unit  structure. 
However,  you  may  select  an  enterprise 
unit  for  one  crop  and  basic  or  optional 
unit  coverage  for  other  crops. 

(f)  Selection  of  unit  structure — You 
may  elect  an  enterprise  unit  or  a  whole- 
farm  unit  subject  to  the  following: 

(1)  You  must  make  such  election  by 
the  sales  closing  date  for  the  insured 
crops  and  report  such  unit  structure  to 
us  in  writing.  Your  unit  selection  will 
remain  in  effect  from  year  to  year  imless 
you  notify  us  in  writing  by  the  sales 
closing  date  for  the  crop  year  for  which 
you  wish  to  change  this  election.  These 
units  may  not  be  further  divided.  If  you 
select  and  qualify  for  an  enterprise  or 
whole-farm  unit,  you  will  qualify  for  a 
premium  discount.  If  you  do  not  qualify 
for  enterprise  or  whole-farm  units  when 
the  acreage  is  reported,  we  will  assign 
the  basic  unit  stmcture. 

(2)  For  a  whole-farm  unit: 

(i)  You  must  report  on  your  acreage 
report  the  acreage  for  each  optional  or 
basic  unit  for  each  crop  produced  in  the 
county  that  comprises  the  whole-farm 
unit;  and 

(ii)  Although  you  may  insure  all  of 
your  crops  under  a  whole-farm  unit,  you 
will  be  required  to  pay  separate 
applicable  administrative  fees  for  each 
crop  included  in  the  whole-farm  unit. 

(3)  All  applicable  unit  structures  must 
be  stated  on  the  acreage  report  for  each 
crop  year. 

3.  Life  of  Policy,  Cancellation,  and 
Termination 

(a)  This  is  a  continuous  policy  and 
will  remain  in  effect  for  each  crop  year 
following  the  acceptance  of  the  original 
application  until  canceled  by  you  in 
accordance  with  the  terms  of  ^e  policy 
or  terminated  by  operation  of  the  terms 
of  the  policy,  or  by  us. 

(b)  Your  application  for  insurance 
must  contain  all  the  information 
required  by  us  to  insure  the  crop. 
Applications  that  do  not  contain  all 
social  security  numbers  and  employer 
identification  numbers,  as  applicable 
(except  as  stated  herein)  coverage  level 
percent,  crop,  type,  variety,  or  class, 
plan  of  insurance,  and  any  other 
material  information  required  to  insure 
the  crop,  are  not  acceptable.  If  a  person 
with  a  substantial  beneficial  interest  in 
the  insured  crop  refuses  to  provide  a 
social  security  number  or  employer 
identification  number,  the  amount  of 
coverage  available  under  the  policy  will 
be  reduced  proportionately  by  that 
person's  share  of  the  crop. 
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(c)  After  acceptance  of  the 
application,  you  may  not  cancel  this 
policy  for  the  initial  crop  year. 
Thereafter,  the  policy  will  continue  in 
force  for  each  succeeding  crop  year 
unless  canceled  or  terminated  as 
provided  below. 

(d)  Either  you  or  we  may  cancel  this 
policy  after  the  initial  crop  year  by 
providing  written  notice  to  the  other  on 
or  before  the  cancellation  date  shown  in 
the  Crop  Provisions. 

(e)  If  any  amoimt  due,  including 
administrative  fees  or  premium,  is  not 
paid  or  an  acceptable  arrangement  for 
payment  is  not  made  on  or  before  the 
termination  date  for  the  crop  on  which 
the  amount  is  due,  you  will  be 
determined  to  be  ineligible  to 
participate  in  any  crop  insurance 
program  authorized  under  the  Act  in 
accordance  with  7  CFR  part  400,  subpart 
U. 

(1)  For  a  policy  with  unpaid 
administrative  fees  or  premium,  the 
policy  will  terminate  effective  on  the 
termination  date  immediately 
subsequent  to  the  billing  date  for  the 
crop  year; 

(2)  For  a  policy  with  other  amounts 
due,  the  policy  will  terminate  effective 
on  the  termination  date  immediately 
after  the  account  becomes  deUnquent; 

(3)  Ineligibility  will  be  effective  as  of 
the  date  that  the  policy  was  terminated 
for  the  crop  for  which  you  failed  to  pay 
an  amount  owed  and  for  all  other 
insured  crops  with  coincidental 
termination  dates; 

(4)  All  other  policies  that  are  issued 
by  us  imder  the  authority  of  the  Act  will 
also  terminate  as  of  the  next  termination 
date  contained  in  the  applicable  policy; 

(5)  If  you  are  ineligible,  you  may  not 
obtain  any  crop  insurance  imder  the  Act 
until  payment  is  made,  you  execute  an 
agreement  to  repay  the  debt  and  make 
the  payments  in  accordance  with  the 
agreement,  or  you  file  a  petition  to  have 
your  debts  discharged  in  bankruptcy; 

(6)  If  you  execute  an  agreement  to 
repay  the  debt  and  fail  to  timely  make 
any  scheduled  payment,  you  will  be 
ineligible  for  crop  insurance  effective  on 
the  date  the  payment  was  due  until  the 
debt  is  paid  in  full  or  you  file  a  petition 
to  discharge  the  debt  in  bankruptcy  and 
subsequently  obtain  discharge  of  the 
amounts  due.  Dismissal  of  the 
bankruptcy  petition  before  discharge 
will  void  all  policies  in  effect  retroactive 
to  the  date  you  were  originally 
determined  ineligible  to  participate  and 
all  premiums  paid  will  be  refunded: 

(7)  Once  the  policy  is  terminated,  the 
policy  cannot  be  reinstated  for  the 
current  crop  year  imless  the  termination 
was  in  error; 


(8)  After  you  again  become  eligible  for 
crop  insurance,  if  you  want  to  obtain 
coverage  for  your  crops,  you  must 
reapply  on  or  before  the  sales  closing 
date  for  the  crop  (Since  applications  for 
crop  insurance  cannot  be  accepted  after 
the  sales  closing  date,  if  you  make  any 
payments  after  the  sales  closing  date, 
you  cannot  apply  for  insurance  until  the 
next  crop  year);  and 

(9)  If  we  deduct  the  amount  due  us 
fi-om  an  indemnity,  the  date  of  payment 
for  the  purpose  of  this  section  will  be 
the  date  you  sign  the  properly  executed 
claim  for  indemnity. 

(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31, 1998, 
and  crop  B,  with  a  termination  date  of 
March  15, 1999,  are  insured  and  you  do 
not  pay  the  premium  for  crop  A  by  the 
termination  date,  you  are  ineUgible  for 
crop  insurance  as  of  October  31, 1998, 
and  crop  A's  policy  is  terminated  on 
that  date.  Crop  B's  policy  is  terminated 
as  of  March  15, 1999.  If  you  enter  an 
agreement  to  repay  the  debt  on  April  25, 

1999,  you  can  apply  for  insurance  for 
crop  A  by  the  October  31,  1999.  sales 
closing  date  and  crop  B  by  March  15, 

2000,  sales  closing  date.  If  you  fail  to 
make  a  scheduled  payment  on 
November  1, 1999,  you  will  be  ineligible 
for  crop  insurance  effective  on 
November  1, 1999,  and  you  will  not  be 
eligible  unless  the  debt  is  paid  in  full  or 
you  file  a  petition  to  have  the  debt 
discharged  in  bankruptcy  and 
subsequently  receive  discharge. 

(f)  Ii  you  die,  disappear,  or  are 
judicially  declared  incompetent,  or  if 
you  are  an  entity  other  than  an 
individual  and  such  entity  is  dissolved, 
the  policy  will  terminate  as  of  the  date 
of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
coverage  begins  for  any  crop  year,  the 
policy  will  continue  in  force  through 
the  crop  year  and  terminate  at  the  end 
of  the  insurance  period  and  any 
indemnity  will  be  paid  to  the  person  or 
persons  determined  to  be  beneficially 
entitled  to  the  indemnity.  The  premium 
will  be  deducted  fi-om  the  indemnity  or 
collected  fi-om  the  estate.  Death  of  a 
partner  in  a  partnership  will  dissolve 
the  partnership  unless  the  partnership 
agreement  provides  otherwise.  If  two  or 
more  persons  having  a  joint  interest  are 
insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

(g)  We  may  terminate  your  policy  if 
no  premium  is  earned  for  3  consecutive 
years. 

(h)  The  cancellation  and  termination 
dates  are  contained  in  the  Crop 
Provisions. 

(i)  When  obtaining  coverage,  you 
must  provide  information  regarding 
crop  insurance  coverage  on  any  crop 


previously  obtained  fix)m  an  approved 
insurance  provider,  including  the  date 
such  insurance  was  obtained  and  the 
amount  of  the  administrative  fee. 

(j)  You  are  not  eligible  to  participate 
in  the  Revenue  Assurance  program  if 
you  have  elected  the  MPCI  Catastrophic 
Risk  Protection  Endorsement  except  in 
the  following  instance;  If  you  execute  a 
High-Risk  Land  Exclusion  Option  for  a 
Revenue  Assurance  Policy,  you  may 
elect  to  insure  the  "high-risk  land" 
under  an  MPCI  Catastrophic  Risk 
Protection  Endorsement  provided  that 
the  Catastrophic  Risk  Protection 
Endorsement  is  obtained  from  us.  If 
both  policies  are  in  force,  the  acreage  of 
the  crop  covered  imder  the  Revenue 
Assurance  policy  and  the  acreage 
covered  under  an  MPCI  Catastrophic 
Risk  Protection  Endorsement  will  be 
considered  as  separate  crops  for 
insurance  purposes,  including  the 
payment  of  administrative  fees. 

4.  Insurance  Coverages 

(a)  Your  revenue  guarantee,  coverage 
level  percent,  approved  yields,  per-acre 
revenue  guarantee,  and  projected 
harvest  price  will  be  shown  on  your 
summary  of  coverage. 

(b)  You  must  select  a  coverage  level 
percent  by  the  sales  closing  date.  The 
maximum  allowable  coverage  level 
percent  is  75  (.7500  decimal  format)  and 
the  minimum  allowable  is  65  (.6500 
decimal  format)  for  basic,  optional  and 
enterprise  units.  The  maximum 
allowable  coverage  level  percent  is  80 
(.8000  decimal  format)  and  the 
minimum  allowable  is  65  (.6500 
decimal  format)  for  whole-farm  units. 

(c)  You  may  only  select  one  coverage 
level  percent  that  is  applicable  for  all 
insurable  acreage  of  the  crop.  You  may 
change  your  coverage  level  percent  for 
the  following  crop  year  by  giving 
written  notice  to  us  not  later  than  the 
sales  closing  date  for  the  insured  crop. 
If  you  do  not  select  a  new  crop  coverage 
level  percent  on  or  before  the  sales 
closing  date,  we  will  assign  the  previous 
year's  coverage  level  percent  or  the 
nearest  coverage  level  percent  available 
(For  example:  If  you  selected  a  65 
percent  coverage  level  for  the  previous 
crop  year  and  you  do  not  select  a  new 
coverage  level  percent  for  the  current 
crop  year,  we  will  assign  the  65  percent 
coverage  level  for  the  current  crop  year 
if  it  is  still  available.) 

(d)  This  policy  is  an  alternative  to  the 
MPCI  program  and  satisfies  the 
requirements  of  section  508(b)(7)  of  the 
Act. 

(e)  You  must  report  production  to  us 
for  the  previous  crop  year  by  the  earlier 
of  the  acreage  reporting  date  or  45  days 
after  the  cancellation  ddte  unless 
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otherwise  stated  ^n  the  Special 
Provisions: 

(1)  If  you  do  nit  provide  the  required 
production  report,  we  will  assign  a  yield 
for  the  previous  crop  year.  The  yield 
assigned  by  us  will  not  be  more  than  75 
percent  of  the  yield  used  by  us  to 
determine  your  coverage  for  the 
previous  crop  yefr.  The  production 
report  or  assigned  yield  will  be  used  to 
compute  your  approved  yield  for  the 
purpose  of  determining  your  revenue 
guarantee  for  the  current  crop  year; 

(2)  If  you  have  filed  a  claim  for  any 
crop  year,  the  documents  signed  by  you 
which  state  the  apiount  of  production 
used  to  complete^  the  claim  for 
indemnity  will  bfe  the  production  report 
for  that  year  unl^s  otherwise  specified 
by  FCIC;  | 

(3)  Production  jand  acreage  for  the 
prior  crop  year  niust  be  reported  for 
each  proposed  optional  unit  by  the 
production  reposing  date.  If  you  do  not 
provide  the  infoitnation  stated  above, 
the  optional  unitk  will  be  combined  into 
the  basic  unit,     i 

(f)  We  may  revise  your  revenue 
guarantee  for  any  unit,  and  revise  any 
indemnity  paid  Qased  on  that  revenue 
guarantee,  if  we  fend  that  your 
production  repoit  under  paragraph  (e)  of 
this  section: 

(1)  Is  not  supported  "by  written 
verifiable  record!  in  accordance  with 
the  definition  of  production  report;  or 

(2)  Fails  to  acclirately  report  actual 
production,  acreage,  or  other  material 
information.        i 

(g)  Any  persoii  may  sign  any 
document  relati^ie  to  crop  insurance 
coverage  on  behalf  of  any  other  person 
covered  by  such  b  policy,  provided  that 
the  person  has  a  properly  executed 
power  of  attomeV  or  such  other  legally 
sufficient  docun^nt  authorizing  such 
person  to  sign. 


5.  Contract  Chances 


ige  the  terms  of  your 
is  policy  fi-om  year  to 


(a)  We  may  d 
coverage  under 
year. 

(b)  Any  changes  in  pohcy  provisions, 
prices,  available  coverage  level  percents, 
premium  rates  a|id  program  dates  will 
be  provided  by  Us  to  your  crop 
insurance  agent  ^lot  later  than  the 
contract  change  date  contained  in  the 
Crop  Provisions.]  You  may  view  the 
documents  or  request  copies  from  your 
crop  insurance  agent. 

(c)  You  will  b^  notified,  in  writing,  of 
changes  to  the  B^sic  Provisions,  Crop 
Provisions,  and  Special  Provisions  not 
later  than  30  days  prior  to  the 
cancellation  data  for  the  insured  crop. 
Acceptance  of  changes  will  be 
conclusively  presumed  in  the  absence  of 


notice  from  you  to  change  or  cancel 
your  insurance  coverage. 

6.  Liberalization 

If  we  adopt  any  revisions  that  broaden 
the  coverage  under  this  policy 
subsequent  to  the  contract  change  date 
without  additional  premium,  the 
broadened  coverage  will  apply. 

7.  Report  of  Acreage 

(a)  An  annual  acreage  report  must  be 
submitted  to  us  on  our  form  for  each 
insured  crop  in  the  county  on  or  before 
the  acreage  reporting  date  contained  in 
the  Special  Provisions,  except  as 
follows: 

(1)  If  you  insure  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  August  15  but  before  December  31, 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops;  and 

(2)  If  you  insure  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  December  31  but  before  August  15, 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops. 

(3)  Notwithstanding  the  provisions  in 
sections  7(a)(1)  and  (2): 

(i)  If  the  Special  Provisions  designate 
separate  planting  periods  for  a  crop,  you 
must  submit  an  acreage  report  for  each 
planting  period  on  or  before  the  acreage 
reporting  date  contained  in  the  Special 
Provisions  for  the  planting  period;  and 

(ii)  If  planting  of  the  insured  crop 
continues  after  the  final  planting  date  or 
you  are  prevented  from  planting  during 
the  late  planting  period,  the  acreage 
reporting  date  will  be  the  later  of: 

(A)  The  acreage  reporting  date 
contained  in  the  Special  Provisions; 

(B)  The  date  determined  in 
accordance  with  sections  7(a)(1)  or  (2); 
or 

(C)  Five  days  after  the  end  of  the  late 
planting  period  for  the  insured  crop,  if 
apnlicable. 

(b)  If  you  do  not  have  a  share  in  an 
insured  crop  in  the  county  for  the  crop 
year,  you  must  submit  an  acreage  report 
on  or  before  the  acreage  reporting  date, 
so  indicating. 

(c)  Your  acreage  report  must  include 
the  following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  in  the 
county  (insurable  and  not  insurable)  in 
which  you  have  a  share; 

(2)  Your  share  at  the  time  coverage 
begins; 

(3)  The  practice; 

(4)  The  type;  and 

(5)  The  date  the  insured  crop  was 
planted. 

(d)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 


changing  your  premium  and  any 
indemnity  that  may  be  due,  you  may  not 
revise  this  report  after  the  acreage 
reporting  date  without  our  consent. 

(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage 
report  or  upon  the  factual  circumstances 
we  determine  to  have  existed,  subject  to 
the  provisions  contained  in  section  7(g). 

(ff  If  you  do  not  submit  an  acreage 
report  by  the  acreage  reporting  date,  or 
if  you  fail  to  report  all  units,  we  may 
elect  to  determine  by  unit  the  insurable 
crop  acreage,  share,  type  and  practice, 
or  to  deny  liability  on  such  units.  If  we 
deny  liability  for  the  uiu-eported  units, 
your  share  of  any  production  from  the 
unreported  units  will  be  allocated,  for 
loss  purposes  only,  as  production  to 
count  to  the  reported  units  in 
proportion  to  the  liability  on  each 
reported  unit.  However,  such 
production  will  not  be  allocated  to 
prevented  planting  acreage  or  otherwise 
affect  any  prevented  planting  payment. 

(g)  If  the  information  reported  oy  you 
on  the  acreage  report  for  share,  acreage, 
practice,  type  or  other  material 
information  is  inconsistent  with  the 
information  that  is  determined  to 
actually  exist  for  a  unit  and  results  in: 

(1)  A  lower  liabiUty  than  the  actual 
liability  determined,  the  revenue 
guarantee  on  the  unit  will  be  reduced  to 
an  amount  that  is  consistent  with  the 
reported  information.  In  the  event  that 
insurable  acreage  is  under-reported  for 
any  unit,  all  production  or  value  from 
insurable  acreage  in  that  unit  will  be 
considered  production  or  value  to  coimt 
in  determining  the  indemnity;  and 

(2)  A  higher  liability  than  the  actual 
liability  determined,  the  information 
contained  in  the  acreage  report  will  be 
revised  to  be  consistent  with  the  correct 
information.  If  we  discover  that  you 
have  incorrectly  reported  any 
information  on  the  acreage  report  for 
any  crop  year,  you  may  be  required  to 
provide  documentation  in  subsequent 
crop  years  that  substantiates  your  report 
of  acreage  for  those  crop  years, 
including,  but  not  limited  to,  an  acreage 
measurement  service  at  your  own 
expense. 

(h)  Errors  in  reporting  units  may  be 
corrected  by  us  at  the  time  of  adjusting 
a  loss  to  reduce  our  liability  and  to 
conform  to  applicable  unit  division 
guidelines. 

8.  Annual  Premium  and  Administrative 
Fees 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You 
will  be  billed  for  premium  due  not 
earlier  than  the  premium  billing  date 
specified  in  the  Special  Provisions.  The 
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premium  due,  plus  any  accrued  interest, 
will  be  considered  delinquent  if  it  is  not 
paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions. 

(b)  Any  amount  you  owe  us  related  to 
any  crop  insured  with  us  under  the 
authority  of  the  Act  will  be  deducted 
from  any  prevented  planting  payment  or 
indemnity  due  you  for  any  crop  insured 
with  us  under  the  authority  of  the  Act. 

(c)  Your  annual  premium  amount  is 
determined  by  unit  by  multiplying  the 
crop  premium  per  acre,  times  the 
insured  crop  acreage,  times  any 
premium  adjustment  factor  that  may 
apply,  times  your  respective  share  at  the 
time  coverage  begins,  and  less  producer 
premium  subsidy. 

(d)  The  producer  premium  subsidy  for 
a  unit  equals  the  crop  premium  per  acre 
at  the  65  percent  coverage  level,  times 
the  insured  crop  acreage,  times  0.417, 
times  your  respective  share.  The 
producer  premium  subsidy  caimot 
exceed  that  available  had  you  purchased 
a  comparable  MPCI  policy. 

(e)  In  addition  to  the  premium 
charged: 

(1)  You  must  pay  an  administrative 
fee  of  $20  per  crop  for  each  crop  year 
in  which  crop  insurance  coverage 
remains  in  effect; 

(2)  The  administrative  fee  must  be 
paid  no  later  than  the  time  that 
premium  is  due;  and 

(3)  Payment  of  an  administrative  fee 
will  not  be  required  if  you  file  a  bona 
fide  zero  acreage  report  on  or  before  the 
acreage  reporting  date  for  the  crop.  If 
you  falsely  file  a  zero  acreage  report, 
you  may  be  subject  to  criminal  and 
administrative  sanctions. 

(4)  The  administrative  fee  is  not 
subject  to  any  limits,  and  may  not  be 
waived. 

(5)  Failure  to  pay  the  administrative 
fees  when  due  may  make  you  ineligible 
for  certain  other  USDA  benefits. 

9.  Insured  Crop 

(a)  The  insured  crop  will  be  that 
shown  on  your  accepted  application 
and  as  specified  in  the  Crop  Provisions 
or  Special  Provisions  and  must  be 
grown  on  insurable  acreage. 

(b)  A  crop  which  will  NOT  be  insured 
will  include,  but  will  not  be  limited  to, 
jiny  crop: 

(1)  If  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rates 
or  revenue  guarantees  have  been 
established; 

(2)  Of  a  type,  class  or  variety 
established  as  not  adapted  to  the  area  or 
excluded  by  the  policy  provisions; 

(3)  That  is  a  volunteer  crop; 

(4)  That  is  a  second  crop  follovnng  the 
same  crop  (insured  or  not  insured) 


harvested  in  the  same  crop  year  unless 
specifically  permitted  by  the  Crop 
Provisions  or  the  Special  Provisions; 

(5)  That  is  planted  for  the 
development  or  production  of  hybrid 
seed  or  for  experimental  purposes, 
unless  permitted  by  the  Crop 
Provisions;  or 

(6)  That  is  used  solely  for  wildlife 
protection  or  management.  If  the  lease 
states  that  specific  acreage  must  remain 
unharvested,  only  that  acreage  is 
uninsurable.  If  the  lease  specifies  that  a 
percentage  of  the  crop  must  be  left 
unharvested,  your  share  will  be  reduced 
by  such  percentage. 

10.  Insurable  Acreage 

(a)  Acreage  planted  to  the  insured 
crop  in  which  you  have  a  share  is 
insurable  except  acreage: 

(1)  That  has  not  been  planted  and 
harvested  within  one  of  the  3  previous 
crop  years,  unless: 

(i)  Such  acreage  was  not  planted: 

(A)  To  comply  vdth  any  other  USDA 
program; 

(B)  Because  of  crop  rotation,  (e.g., 
com,  soybean,  alfalfa;  and  the  alfalfa 
remained  for  4  years  before  the  acreage 
was  planted  to  com  again); 

(C)  Due  to  an  insurable  cause  of  loss 
that  prevented  planting;  or 

(D)  Because  a  perennial  tree,  vine,  or 
bush  crop  was  grown  on  the  acreage. 

(ii)  Such  acreage  was  planted  but  was 
not  harvested  due  to  an  insurable  cause 
of  loss;  or 

(iii)  The  Crop  Provisions  specifically 
allow  insurance  for  such  acreage. 

(2)  That  has  been  strip-mined,  unless 
an  agricultural  commodity  other  than  a 
cover,  hay,  or  forage  crop  (except  com 
silage),  has  been  harvested  from  the 
acreage  for  at  least  five  crop  years  after 
the  strip-mined  land  was  reclaimed; 

(3)  On  which  the  insured  crop  is 
damaged  and  it  is  practical  to  replant 
the  insured  crop,  but  the  insured  crop 
is  not  replanted; 

(4)  That  is  interplanted.  unless 
allowed  by  the  Crop  Provisions; 

(5)  That  is  otherwise  restricted  by  the 
Crop  Provisions  or  Special  Provisions; 
or 

(6)  That  is  planted  in  any  manner 
other  than  as  specified  in  the  policy 
provisions  for  the  crop. 

(b)  If  insurance  is  provided  for  an 
irrigated  practice,  you  must  report  as 
irrigated  only  that  acreage  for  which  you 
have  adequate  facilities,  and  adequate 
water,  or  the  reasonable  expectation  of 
receiving  adequate  water  at  the  time 
coverage  begins,  to  carry  out  a  good 
irrigation  practice.  If  you  knew  or  had 
reason  to  know  that  your  water  may  be 
reduced  before  coverage  begins,  no 
reasonable  expectation  exists. 


(c)  Notwithstanding  the  provisions  in 
section  9(b)(1),  if  acreage  is  irrigated  and 
we  do  not  provide  a  premium  rate  for 
an  irrigated  practice,  you  may  either 
report  and  insure  the  irrigated  acreage 
as  "non-irrigated,"  or  report  the 
irrigated  acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of 
acreage  that  we  will  insure  to  the 
amount  allowed  under  any  acreage 
limitation  program  established  by  the 
USDA  if  we  notify  you  of  that  restriction 
prior  to  the  sales  closing  date.  , 

1 1 .  Share  Insured 

(a)  Insurance  will  attach  only  to  the 
share  of  the  person  completing  the 
application  and  will  not  extend  to  any 
other  person  having  a  share  in  the  crop 
unless  the  appUcation  clearly  states 
that: 

(1)  The  insurance  is  requested  for  an 
entity  such  as  a  partnership  or  a  joint 
venture;  or 

(2)  You  as  landlord  will  insure  your 
tenant's  share,  or  you  as  tenant  will 
insure  your  landlord's  share.  In  this 
event,  you  must  provide  evidence  of  the 
other  party's  approval  (lease,  power  of 
attomey,  etc.).  Such  evidence  will  be 
retained  by  us.  You  also  must  clearly  set 
forth  the  percentage  shares  of  each 
person  on  the  acreage  report. 

(b)  We  may  consider  any  acreage  or 
interest  reported  by  or  for  your  spouse, 
child  or  any  member  of  your  household 
to  be  included  in  your  share. 

(c)  Acreage  rented  for  a  percentage  of 
the  crop,  or  a  lease  containing 
provisions  for  BOTH  a  minimum 
payment  (such  as  a  specified  amount  of 
cash,  bushels,  pounds,  etc.)  AND  a  crop 
share,  will  be  considered  a  crop  share 
lease. 

(d)  Acreage  rented  for  cash,  or  a  lease 
containing  provisions  for  EITHER  a 
minimum  payment  OR  a  crop  share 
(such  as  a  50/50  share  or  $100.00  per 
acre,  whichever  is  greater),  will  be 
considered  a  cash  lease. 

12.  Insurance  Period 

(a)  Except  for  prevented  planting 
coverage  (see  section  18),  coverage 
begins  on  each  unit  or  ptirt  of  a  unit  at 
the  later  of: 

(1)  The  date  we  accept  your 
application  (For  the  purposes  of  this 
paragraph,  the  date  of  acceptance  is  the 
date  that  you  submit  a  properly 
executed  application  in  accordance  with 
section  3); 

(2)  The  date  the  insured  crop  is 
planted;  or 

(3)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  beginning  of  the 
insurance  period. 

(b)  Coverage  ends  at  the  earliest  of: 
(1)  Total  destruction  of  the  insured 

crop  on  the  unit; 
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(5) 
unit;  or 

(6)  As 
Provisions 


of  the  unit; 

justment  of  a  loss  on  a 

date  contained  in  the 
for  the  end  of  the 
period; 
Abandoiunent  of  the  crop  on  the 

othei^Arise  specified  in  the  Crop 


(2)  Harvest 

(3)  Final  ac 
unit; 

(4)  The  calendar 
Crop  Provisiqns 
insurance 
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13.  Causes  of  Loss 

The  insura]  ice  provided  is  against 
only  unavoid  able  loss  of  revenue 
directly  causdd  by  specific  causes  of 
loss  contained  in  the  Crop  Provisions. 
.All  other  causes  of  loss,  including  but 
not  limited  tc  the  following,  are  NOT 
covered: 

(a)  Negligence,  mismanagement,  or 
wrongdoing  I  y  you,  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  Failure  o  follow  recognized  good 
fanning  practices  for  the  insured  crop; 

(c)  Water  c(  )ntained  by  any 
govemmentai ,  public,  or  private  dam  or 
reservoir  project; 

(d)  Failure  ar  breakdown  of  irrigation 
equipment  oi  facilities;  or 

(e)  Failure  jo  carry  out  a  good 
irrigation  pra  :tice  for  the  insured  crop 
if  applicable. 

14.  Replantin  5  Payment 

(a)  If  allowed  by  the  Crop  Provisions, 
a  replanting  payment  may  be  made  on 
an  insured  crOp  replanted  after  we  have 
given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20 
percent  of  tha  insured  planted  acreage 
for  the  unit  (ds  determined  on  the  final 
planting  datelor  within  the  late  planting 
period  if  a  law  planting  period  is 
applicable).  The  20  acres  or  20  percent 
requirement  ^  to  be  applied  for  each 
crop  in  a  whole-farm  unit. 

(b)  No  replanting  payment  will  be 
made  on  acreage: 

(1)  On  which  our  appraisal  establishes 
that  production  will  exceed  the  level  set 
by  the  Crop  Provisions; 

(2)  Initiallyj  planted  prior  to  the 
earliest  planting  date  established  by  the 
Special  Provi  sions;  or 

(3)  On  which  one  replanting  payment 
has  already  b*en  allowed  for  the  crop 
year. 

(c)  The  rep!  anting  payment  per  acre 
will  be  your  i  ctual  cost  for  replanting, 
but  will  not  exceed  the  amount 
determined  ii  i  accordance  with  the  Crop 
Provisions. 

(d)  No  replanting  payment  will  be 
paid  if  we  determine  it  is  not  practical 
to  replant. 

15.  Duties  In 
Loss 

Your  Dutiek: 


he  Event  of  Damage  or 


(a)  In  case  of  damage  to  any  insured 
crop  you  must: 

(1)  Protect  the  crop  from  further 
damage  by  providing  sufficient  care; 

(2)  Give  us  notice  within  72  hours  of 
your  initial  discovery  of  damage  (but 
not  later  than  15  days  after  the  end  of 
the  insurance  period),  by  unit,  for  each 
insured  crop  (we  may  accept  a  notice  of 
loss  provided  later  than  72  hours  after 
your  initial  discovery  if  we  still  have  the 
ability  to  accurately  adjust  the  loss); 

(3)  Leave  representative  samples 
intact  for  each  field  of  the  damaged  unit 
as  may  be  required  by  the  Crop 
Provisions; 

(4)  Give  us  notice  of  your  expected 
revenue  loss  not  later  than  45  days  after 
■the  date  the  fall  harvest  price  is 
released;  and 

(5)  Cooperate  writh  us  in  the 
investigation  or  settlement  of  the  claim, 
and,  as  often  as  we  reasonably  require: 

(i)  Show  us  the  damaged  crop; 

(ii)  Allow  us  to  remove  samples  of  the 
insured  crop;  and 

(iii)  Provide  us  with  records  and 
documents  we  request  and  permit  us  to 
make  copies. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  Destroy  any  of  the  insured  crop 
that  is  not  harvested; 

(2)  Put  the  insured  crop  to  an 
alternative  use; 

(3)  Put  the  acreage  to  another  use;  or 

(4)  Abandon  any  portion  of  the 
insured  crop.  We  will  not  give  consent 
for  any  of  the  actions  in  sections  15(b) 
(1)  through  (4)  if  it  is  practical  to  replant 
the  crop  or  until  we  have  made  an 
appraisal  of  the  potential  production  of 
the  crop. 

(c)  In  addition  to  complying  with  all 
other  notice  requirements,  you  must 
submit  a  claim  for  indemnity  declaring 
the  amount  of  your  loss  not  later  than 
60  days  after  the  end  of  the  insurance 
period.  This  claim  must  include  all  the 
information  we  require  to  settle  the 
claim. 

(d)  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop 
by  unit  including  separate  records 
showing  the  same  information  for 
production  from  any  acreage  not 
insured;  and 

(2)  Submit  to  examination  under  oath. 

(e)  You  must  establish  the  total 
production  or  value  received  for  the 
insured  crop  on  the  xmit,  that  any  loss 
of  production  or  value  occurred  during 
the  insurance  period,  and  that  the  loss 
of  production  or  value  was  directly 
caused  by  one  or  more  of  the  insured 
causes  specified  in  the  Crop  Provisions. 

(f)  All  notices  required  in  this  section 
that  must  be  received  by  us  within  72 


hours  may  be  made  by  telephone  or  in 
person  to  your  crop  insurance  agent  but 
must  be  confirmed  in  writing  within  15 
days. 
Our  Duties — 

(a)  If  you  have  complied  with  all  the 
policy  provisions,  we  will  pay  your  loss 
within  30  days  after: 

(1)  We  reach  agreement  with  you; 

(2)  Completion  of  arbitration  or 
appeal  proceedings;  or 

(3)  The  entry  oia  final  judgment  by 
a  court  of  competent  jurisdiction. 

(b)  In  the  event  we  are  unable  to  pay 
your  loss  within  30  days,  we  will  give 
you  notice  of  our  intentions  within  the 
30-day  period. 

(c)  We  may  defer  the  adjustment  of  a 
loss  until  the  amount  of  loss  can  be 
accurately  determined.  We  will  not  pay 
for  additional  damage  resulting  from 
your  failure  to  provide  sufficient  care 
for  the  crop  during  the  deferral  period. 

(d)  We  recognize  and  apply  the  loss 
adjustment  procedures  established  or 
approved  by  FCIC. 

16.  Production  Included  in  Determining 
Indemnities 

(a)  The  total  production  to  be  counted 
for  a  imit  will  include  all  production 
determined  in  accordance  with  the 
poUcy. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be 
determined  on  the  basis  of  our  field 
appraisals  conducted  after  the  end  of 
the  insurance  period. 

(c)  The  amount  of  an  indemnity  that 
may  be  determined  under  the  applicable 
provisions  of  your  crop  policy  may  be 
reduced  by  an  amount,  determined  in 
accordance  with  the  Crop  Provisions  or 
Special  Provisions,  to  reflect  out-of- 
pocket  expenses  that  were  not  incurred 
by  you  as  a  result  of  not  planting,  caring 
for,  or  harvesting  the  crop.  Indemnities 
paid  for  acreage  prevented  from  being 
planted  will  be  based  on  a  reduced 
revenue  guarantee  as  provided  for  in  the 
crop  policy  and  will  not  be  further 
reduced  to  reflect  expenses  not 
incurred. 

(d)  Appraised  production  wall  be  used 
to  calculate  your  claim  if  you  will  not 
be  harvesting  the  acreage.  To  determine 
your  indemnity  based  on  appraised 
production,  you  must  agree  to  notify  us 
if  you  harvest  the  crop  and  advise  us  of 
the  production.  If  the  acreage  will  be 
harvested,  harvested  production  will  be 
used  to  determine  any  indemnity  due, 
unless  otherwise  specified  in  the  policy. 

17.  Late  Planting 

Unless  limited  by  the  Crop 
Provisions,  insurance  wrill  be  provided 
for  acreage  planted  to  the  insured  crop 
after  the  final  planting  date  in 
accordance  with  the  following:    > 
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(a)  The  per-acre  revenue  guarantee  for 
each  acre  planted  to  the  insured  crop 
during  the  late  planting  period  will  be 
reduced  by  1  percent  per  day  for  each 
day  planted  after  the  final  planting  date. 

(b)  Acreage  planted  after  the  late 
planting  period  (or  after  the  final 
planting  date  for  crops  that  do  not  have 
a  late  planting  period)  may  be  insured 
as  follovtrs: 

(1)  The  per-acre  revenue  guarantee  for 
each  acre  planted  as  specified  in  this 
subsection  will  be  determined  by 
multiplying  the  per-acre  revenue 
guarantee  that  is  provided  for  acreage  of 
the  insured  crop  that  is  timely  planted 
by  the  prevented  planting  coverage  level 
percent  you  elected,  or  that  is  contained 
in  the  Crop  Provisions  if  you  did  not 
elect  a  prevented  planting  coverage 
level  percentage; 

(2)  Planting  on  such  acreage  must 
have  been  prevented  by  the  final 
planting  date  (or  during  the  late 
planting  period,  if  applicable)  by  an 
insiu-able  cause  occurring  within  the 
insurance  period  for  prevented  planting 
coverage;  and 

(3)  All  production  from  acreage  as 
specified  in  this  section  will  be 
included  as  production  to  count  for  the 
unit. 

(c)  The  premium  amount  for  insurable 
acreage  specified  in  this  section  will  be 
the  same  as  that  for  timely  planted 
acreage.  If  the  amount  of  premium  you 
are  required  to  pay  (gross  premium  less 
our  subsidy)  for  such  acreage  exceeds 
the  liability,  coverage  for  those  acres 
will  not  be  provided  (no  premium  will 
be  due  and  no  indemnity  will  be  paid). 

(d)  Any  acreage  on  which  an  insured 
cause  of  loss  is  a  material  factor  in 
preventing  completion  of  planting,  as 
specified  in  the  definition  of  "planted 
acreage"  [e.g.,  seed  is  broadcast  on  the 
soil  siu-face  but  cannot  be  incorporated) 
will  be  considered  as  acreage  planted 
after  the  final  planting  date  and  the  per- 
acre  revenue  guarantee  will  be 
calculated  in  accordance  v^rith  section 
17(b)(1). 


18.  Prevented  Planting 

(a)  Unless  limited  by  the  policy 
provisions,  a  prevented  planting 
payment  may  be  made  to  you  for 
eligible  acreage  if: 

(1)  You  were  prevented  from  planting 
the  insured  crop  by  an  insured  cause 
that  occurs: 

(i)  On  or  after  the  sales  closing  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  in  the  county  for  the 
crop  year  the  application  for  insurance 
is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on 
or  after  the  sales  closing  date  for  the 
previous  crop  year  for  the  insured  crop 
in  the  county,  provided  insurance  has 
been  in  force  continuously  since  that 
date.  Cancellation  for  the  purpose  of 
transferring  the  policy  to  a  different 
insurance  provider  for  the  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuity  for  the  purpose  of  the 
preceding  sentence; 

(2)  You  include  any  acreage  of  the 
insured  crop  that  was  prevented  from 
being  planted  on  your  acreage  report; 
and 

(3)  You  did  not  plant  the  insured  crop 
during  or  after  the  late  planting  period. 
If  such  acreage  was  planted  to  the 
insured  crop  during  or  after  the  late 
planting  period,  it  is  covered  under  the 
late  planting  provisions. 

(b)  The  actuarial  documents  may 
contain  additional  levels  of  prevented 
planting  coverage  that  you  may 
purchase  for  the  insured  crop: 

(1)  Such  purchase  must  be  made  on 
or  before  the  sales  closing  date; 

(2)  If  you  do  not  purchase  one  of  those 
additional  levels  by  the  sales  closing 
date,  you  will  receive  the  prevented 
planting  coverage  specified  in  the  Crop 
Provisions; 

(3)  If  you  have  an  MPCI  Catastrophic 
Risk  Protection  Endorsement  for  any 
acreage  of  "high  risk  land"  the 
additional  levels  of  prevented  planting 
coverage  will  not  be  available  for  that 
acreage;  and 

(4)  You  may  not  increase  your  elected 
or  assigned  preventing  planting 
coverage  level  for  any  crop  year  if  a 


cause  of  loss  that  will  or  could  prevent 
planting  is  evident  prior  to  the  time  you 
wash  to  change  your  prevented  planting 
coverage  level. 

(c)  The  premium  amount  for  acreage 
that  is  prevented  from  being  planted 
will  be  the  same  as  that  for  timely 
planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy)  for  acreage 
that  is  prevented  from  being  planted 
exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be 
provided  (no  premium  will  be  due  and 
no  indemnity  will  be  paid  for  such 
acreage). 

(d)  Drought  or  failure  of  the  irrigation 
water  supply  will  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes 
of  prevented  planting  only  if,  on  the 
final  planting  date  (or  within  the  late 
planting  period  if  you  elect  to  try  to 
plant  the  crop): 

(1)  For  non-irrigated  acreage,  the  area 
that  is  prevented  from  being  planted  has 
insufficient  soil  moisture  for 
germination  of  seed  and  progress  toward 
crop  maturity  due  to  a  prolonged  period 
of  dry  weather.  Prolonged  precipitation 
deficiencies  must  be  verifiable  using 
information  collected  by  sources  whose 
business  it  is  to  record  and  study  the 
weather,  including,  but  not  limited  to, 
local  weather  reporting  stations  of  the 
National  Weather  Service;  or 

(2)  For  irrigated  acreage,  there  is  not 
a  reasonable  probability  of  having 
adequate  water  to  carry  out  an  irrigated 
practice. 

(e)  The  maximum  number  of  acres 
that  may  be  eligible  for  a  prevented 
planting  payment  for  any  crop  will  be 
determined  as  follows: 

(1)  The  total  number  of  acres  eligible 
for  prevented  planting  coverage  for  all 
crops  cannot  exceed  Uie  number  of  acres 
of  cropland  in  your  farming  operation 
for  the  crop  year,  unless  you  are  eligible 
for  prevented  planting  coverage  on 
double-cropped  acreage  in  accordance 
with  section  18(0(4)  or  (5).  The  eligible 
acres  for  each  insured  crop  will  be 
determined  in  accordance  with  the 
following  table. 
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Type  of  crop  ■ 


Eligible  acres  if,  in  any  of  the  4  most  recent  crop  years,  you  have 
planted  any  crop  in  tfie  county  for  which  prevented  planting  insurarwe 
was  available  or  have  received  a  prevented  planting  insurance  guar- 
antee 


Eligible  acres  if,  in  any  of  the  4  most  recent  crop 
years,  you  have  not  planted  any  crop  in  the  county 
for  v^ich  prevented  planting  insurance  was  avail- 
able or  have  rrat  received  a  prevented  planting  in- 
surance guarantee 


(i)  The  crop  is   ] 
not  required  to 
be  contracted 
with  a  proc- 
essor to  be  ini- 
sured. 


(ii)  The  crop  mu^t 
be  contracted 
with  a  proc- 
essor to  be  ir>| 
sured. 


(A)  The  maximum  number  of  acres  certified  for  APH  purposes  or  re- 
ported for  insurance  for  the  crop  in  any  one  of  the  4  nxjst  recent 
crop  years  (not  including  reported  prevented  planting  acreage  that 
was  planted  to  a  substitute  crop  other  than  an  approved  cover 
crop).  The  number  of  acres  determined  above  for  a  crop  may  be  in- 
creased by  multiplying  it  by  the  ratio  of  the  total  cropland  acres  that 
you  are  farming  this  year  (if  greater)  to  the  total  crofsland  acres  that 
you  iarmed  in  the  previous  year,  provided  that  you  submit  proof  to 
us  that  for  the  current  crop  year  you  have  purchased  or  leased  ad- 
ditional land  or  that  acreage  will  be  released  from  any  USDA  pro- 
gram which  prohitjits  harvest  of  a  crop.  Such  acreage  must  have 
been  purchased,  leased,  or  released  from  the  USDA  p>rogram,  in 
time  to  plant  it  for  the  current  crop  year  using  good  farming  prac- 
tices. No  cause  of  loss  that  will  or  could  prevent  planting  may  be 
evident  at  the  time  the  acreage  is  purchased,  leased,  or  released 
from  the  USDA  program. 

(A)  The  number  of  acres  of  the  crop  specified  in  the  processor  con- 
tract, if  ttie  contract  specifies  a  number  of  acres  contracted  for  tfie 
crop  year;  or  the  result  of  dividing  the  quantity  of  production  stated 
in  the  processor  contract  by  your  approved  yield,  if  the  processor 
contract  specifies  a  quantity  of  production  that  will  be  accepted. 
(For  the  purposes  of  establishing  the  number  of  prevented  planting 
acres,  any  reductions  applied  to  the  transitional  yield  for  failure  to 
certify  acreage  arxl  production  for  four  prior  years  will  not  be  used.). 


(B)  The  number  of  acres  specified  on  your  intended 
acreage  report  which  is  submitted  to  us  by  ttie 
sales  closing  date  for  all  crops  you  insure  for  the 
crop  year  and  that  is  accepted  by  us.  The  total 
number  of  acres  listed  may  not  exceed  the  nunv 
ber  of  acres  of  cropland  in  your  farming  operation 
at  the  tinne  you  submit  the  intended  acreage  re- 
port The  number  of  acres  determined  above  for  a 
crop  may  only  be  increased  by  multiplying  it  by 
ttie  ratio  of  the  total  cropland  acres  that  you  are 
fanning  this  year  (if  greater)  to  the  number  of 
acres  listed  on  your  intended  acreage  report,  if 
you  meet  the  conditions  stated  in  section 
18(e)(1)(i)(A). 


(B)  The  number  of  acres  of  the  crop  as  determined 
in  section  18(e)(1)(ii)(A). 


(2)  Any  eligible  acreage  determined  in 
accordance  with  the  table  contained  in 
section  18(e)H)  will  be  reduced  by 
subtracting  th^  number  of  acres  of  the 
crop  (insured  fend  uninsured)  that  are 
timely  and  late  planted,  including 
acreage  specified  in  section  1 7(b). 

(0  Reg£irdle$s  of  the  number  of 
eligible  acres  determined  in  section 
18(e),  prevented  planting  coverage  will 
not  be  provid^  for  any  acreage: 

(1)  That  doe^  not  constitute  at  least  20 
acres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less. 
Any  prevented  planting  acreage  within 

a  field  that  coi^tains  planted  acreage  will 
be  considered  !to  be  acreage  of  the  same 
crop,  type,  and  practice  that  is  planted 
in  the  Held,  mlless  the  acreage  that  was 
prevented  from  being  planted 
constitutes  at  least  20  acres  or  20 
percent  of  the  total  insurable  acreage  in 
the  field  and  yiou  produced  both  crops, 
crop  types,  or  followed  both  practices  in 
the  same  field  in  the  same  crop  year 
within  any  of  me  4  most  recent  crop 
years;  ! 

(2)  For  whicp  the  actuarial  docimients 
do  not  designaite  a  premium  rate; 

(3)  Used  for  conservation  purposes  or 
intended  to  bej  left  unplanted  under  any 
program  admijiistered  by  the  USDA; 

the  insured  crop  is 
being  planted,  if  you  or 
jn  receives  a  prevented 
3nt  for  any  crop  for  the 
the  same  crop  year 
(excluding  shaire  arrangements),  unless 
you  have  cove  age  greater  than  the 


(4)  On  whic| 
prevented  fror 
any  other  per 
planting  pa> 
same  acreage  it 


Catastrophic  Risk  Protection  Plan  of 
Insurance  and  have  records  of  acreage 
and  production  that  are  used  to 
determine  your  approved  yield  that 
show  the  acreage  was  double-cropped  in 
each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage; 

(5)  On  which  the  insured  crop  is 
prevented  firom  being  planted,  if  any 
crop  from  which  any  benefit  is  derived 
under  any  program  administered  by  the 
USDA  is  planted  and  fails,  or  if  any  crop 
is  harvested,  hayed  or  grazed  on  the 
same  acreage  in  the  same  crop  year 
(other  than  a  cover  crop  which  may  be 
hayed  or  grazed  after  the  final  planting 
date  for  the  insured  crop),  unless  you 
have  coverage  greater  than  that 
applicable  to  the  Catastrophic  Risk 
Protection  Plan  of  Insurance  and  have 
records  of  acreage  and  production  that 
are  used  to  determine  your  approved 
yield  that  show  the  acreage  was  double- 
cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on 
the  acreage  (If  one  of  the  crops  being 
double-cropped  is  not  insiuable,  other 
verifiable  records  of  it  being  planted 
may  be  used); 

(6)  Of  a  crop  that  is  prevented  from 
being  planted  if  a  cash  lease  payment  is 
also  received  for  use  of  the  same  acreage 
in  the  same  crop  year  (not  applicable  if 
acreage  is  leased  for  haying  or  grazing 
only)  (If  you  state  that  you  will  not  be 
cash  renting  the  acreage  and  claim  a 
prevented  planting  payment  on  the 
acreage,  you  could  be  subject  to  civil 
and  criminal  sanctions  if  you  cash  rent 


the  acreage  and  do  not  return  the 
prevented  planting  payment  for  it); 

(7)  For  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotation  purposes; 

(8)  That  exceeds  the  number  of  acres 
eligible  for  a  prevented  planting 
payment; 

(9)  That  exceeds  the  number  of 
eligible  acres  physically  available  for 
planting; 

(10)  For  which  you  carmot  provide 
proof  that  you  had  the  inputs  available 
to  plant  and  produce  a  crop  with  the 
expectation  of  at  least  producing  the 
yield  used  to  determine  the  per-acre 
revenue  guarantee  (Evidence  that  you 
have  previously  planted  the  crop  on  the 
unit  will  be  considered  adequate  proof 
unless  your  planting  practices  or 
rotational  requirements  show  that  the 
acreage  would  have  remained  fallow  or 
been  planted  to  another  crop); 

(11)  Based  on  an  irrigated  practice 
per-acre  revenue  guarantee  unless 
adequate  irrigation  facilities  were  in 
place  to  carry  out  an  irrigated  practice 
on  the  acreage  prior  to  the  insured  cause 
of  loss  that  prevented  you  from 
planting.  Acreage  with  an  irrigated 
practice  per-acre  revenue  guarantee  will 
be  limited  to  the  number  of  acres 
allowed  for  that  practice  under  sections 
18(e)  and  (f);  or 

(12)  Based  on  a  crop  type  that  you  did 
not  plant,  or  did  not  receive  a  prevented 
planting  insurance  guarantee  for,  in  at 
least  one  of  the  four  most  recent  crop 
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years.  Types  for  which  separate  prices 
or  per-acre  revenue  guarantees  are 
available  must  be  included  in  your  APH 
database  in  at  least  one  of  the  four  most 
recent  crop  years,  or  crops  that  do  not 
require  yield  certification  (crops  for 
which  the  insurance  guarantee  is  not 
based  on  APH)  must  be  reported  on 
your  acreage  report  in  at  least  one  of  the 
four  most  recent  crop  years  except  as 
allowed  in  section  18(e){l){i)(B).  We 
will  limit  prevented  planting  payments 
based  on  a  specific  crop  type  to  the 
number  of  acres  allowed  for  that  crop 
type  as  specified  in  sections  18(e)  and 

(0. 

(g)  If  you  purchased  a  Revenue 
Assurance  policy  for  a  crop,  and  you 
executed  a  High  Risk  Land  Exclusion 
Option  that  separately  insiu^s  acreage 
which  has  been  designated  as  "high- 
risk"  land  by  FCIC  under  a  Catastrophic 
Risk  Protection  Endorsement  for  that 
crop,  the  maximum  number  of  acres 
eligible  for  a  prevented  planting 
payment  will  be  limited  for  each  policy 
as  specified  in  sections  18(e)  and  (f). 

(h)  If  you  are  prevented  from  planting 
a  crop  for  which  you  do  not  have  an 
adequate  base  of  eligible  prevented 
planting  acreage,  as  determined  in 
accordance  with  section  18(e)(1),  your 
prevented  planting  per-acre  revenue 
guarantee,  premium,  and  prevented 
planting  payment  will  be  based  on  the 
crops  insured  for  the  current  crop  year, 
for  which  you  have  remaining  eligible 
prevented  planting  acreage.  The  crops 
used  for  this  purpose  will  be  those  that 
result  in  a  prevented  planting  payment 
most  similar  to  the  prevented  planting 
payment  that  would  have  been  made  for 
the  crop  that  was  prevented  from  being 
planted. 

(1)  For  example,  assume  you  were 
prevented  from  planting  200  acres  of 
com  and  have  100  acres  eligible  for  a 
com  prevented  planting  guarantee  that 
would  result  in  a  payment  of  $40  per 
acre.  You  also  had  50  acres  of  potato 
eligibility  that  would  result  in  a  $100 
per  acre  payment,  90  acres  of  grain 
sorghum  eligibility  that  would  result  in 
a  $30  per  acre  payment,  and  100  acres 
of  soybean  eligibility  that  would  result 
in  a  $25  per  acre  payment.  Your 
prevented  planting  coverage  for  the  200 
acres  would  be  based  on  100  acres  of 
com  ($40  per  acre),  90  acres  of  grain 
sorghum  ($30  per  acre),  and  10  acres  of 
soybeans  ($25  per  acre). 

(2)  Prevented  planting  coverage  will 
be  allowed  as  specified  in  this  section 
(18(h))  only  if  the  crop  that  was 
prevented  from  being  planted  meets  all 
policy  provisions,  except  for  having  an 
adequate  base  of  eligible  prevented 
planting  acreage.  Payment  may  be  made 
based  on  crops  other  than  those  that 


were  prevented  from  being  planted  even 
though  other  policy  provisions, 
including  but  not  limited  to,  processor 
contract  and  rotation  requirements,  have 
not  been  met  for  the  crop  on  which 
payment  is  being  based. 

(i)  The  prevented  planting  payment 
for  any  eligible  acreage  within  a  basic  or 
optional  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  for  timely  planted  acreage  of 
the  insured  crop  by  the  prevented 
planting  coverage  level  percentage  you 
elected,  or  that  is  contained  in  the  Crop 
Provisions  if  you  did  not  elect  a 
prevented  planting  coverage  level 
percentage; 

(2)  Multiplying  the  result  of  section 
18(i)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the  unit; 
and 

(3)  Multiplying  the  result  of  section 
18(i)(2)  by  your  share. 

(j)  The  prevented  planting  payment 
for  any  eligible  acreage  within  an 
enterprise  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  widiin  the  enterprise  unit,  for 
timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting      , 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(j)(l)  by  die  number  of  eligible 
prevented  planting  acres  in  the 
enterprise  unit; 

(3)  Multiplying  the  result  of  section 
18(j)(2)  by  your  share;  and 

(4)  Totaling  the  results  from  section 
18(i)(3). 

(k)  The  prevented  planting  payment 
for  any  eligible  acreage  within  a  whole- 
farm  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  for  the  whole-farm  unit,  for 
timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(k)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the  whole- 
farm  unit; 

(3)  Multiplying  the  result  of  section 
18(k)(2)  by  your  share;  and 

(4)  Totaling  the  results  fi-om  section 
18(k)(3). 

19.  Crops  as  Payment 

You  must  not  abandon  any  crop  to  us. 
We  will  not  accept  any  crop  as 
compensation  for  payments  due  us. 

20.  Arbitration 

(a)  If  you  and  we  fail  to  agree  on  any 
factual  determination,  the  disagreement 


will  be  resolved  in  accordance  with  the 
rules  of  the  American  Arbitration 
Association.  Failure  to  agree  with  any 
factual  determination  made  by  FCIC 
must  be  resolved  through  the  FQC 
appeal  provisions  published  at  7  CFR 
part  11. 

(b)  No  award  determined  by 
arbitration  or  appeal  can  exceed  the 
amount  of  liability  established  or  which 
should  have  been  established  under  the 
policy. 

21.  Access  To  Insured  Crop  and 
Records,  and  Record  Retention 

(a)  We  reserve  the  right  to  examine 
the  insured  crop  as  often  as  we 
reasonably  require. 

(b)  For  three  years  after  the  end  of  the 
crop  year,  you  must  retain,  and  provide 
upon  our  request,  complete  records  of 
the  harvesting,  storage,  shipment,  sale, 
or  other  disposition  of  all  the  insured 
crop  produced  on  each  unit.  This 
requirement  also  applies  to  the  records 
used  to  establish  the  basis  for  the 
production  report  for  each  unit.  You 
must  also  provide  upon  our  request, 
separate  records  showing  the  same 
information  for  production  from  any 
acreage  not  insured.  We  may  extend  the 
record  retention  period  beyond  three 
years  by  notifying  you  of  such  extension 
in  writing.  Your  failure  to  keep  and 
maintain  such  records  will,  at  our 
option,  result  in: 

(1)  Cancellation  of  the  policy; 

(2)  Assignment  of  production  to  the 
units  by  us; 

(3)  Combination  of  the  optional  units; 
or 

(4)  A  determination  that  no  indemnity 
is  due. 

(c)  Any  person  designated  by  us  will, 
at  any  time  during  the  record  retention 
period,  have  access: 

(1)  To  any  records  relating  to  this 
insurance  at  any  location  where  such 
records  may  be  found  or  maintained; 
and 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  under 
the  authority  of  the  Act  or  by  continuing 
insurance  for  which  you  previously 
applied,  you  authorize  us,  or  any  person 
acting  for  us,  to  obtain  records  relating 
to  the  insured  crop  from  any  person 
who  may  have  custody  of  those  records 
including,  but  not  limited  to,  FSA 
offices,  banks,  warehouses,  gins, 
cooperatives,  marketing  associations, 
and  accountants.  You  must  assist  us  in 
obtaining  all  records  which  we  request 
from  third  parties. 

(e)  This  policy  will  be  considered  a 
continuation  of  any  prior  crop  insurance 
policy  issued  under  the  authority  of  the 
Act  for  actual  production  history 
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purposes  und^  7  CFR  part  400.  subpart 
G. 

22.  Other  Insu|ance 

(a)  Other  Lil^B  Insurance — You  must 
not  obtain  any  lother  crop  insurance 
issued  under  tke  authority  of  the  Act,  on 
your  share  of  the  insured  crop.  If  we 
determine  that!  more  than  one  policy  on 
your  share  is  iotentional,  you  may  be 
subject  to  the  sanctions  authorized 
under  this  policy,  the  Act.  or  any  other 
applicable  statute.  If  we  determine  that 
the  violation  vyas  not  intentional,  the 
policy  with  th^  earliest  date  of 
appUcation  will  be  in  force  and  all  other 
policies  will  bt  void.  Nothing  in  this 
paragraph  prevents  you  from  obtaining 
other  insurance  not  issued  under  the 
Act.  I 

(b)  Other  Insurance  Against  Fire — If 
you  have  othei]  insurance,  whether  valid 
or  not.  against  damage  to  the  insured 
crop  by  fire  dui-ing  the  insurance  period, 
we  will  be  liable  for  loss  due  to  fire  only 
for  the  smaller  of: 

(1)  The  amount  of  indemnity 
determined  pursuant  to  this  policy 
without  regard  to  such  other  insurance; 
or 

(2)  The  amount  by  which  the  loss 
from  fire  is  det  jrmined  to  exceed  the 
indemnity  pai( .  or  payable  under  such 
other  insuranci  s. 

(c)  For  the  purpose  of  section  22(b), 
the  amount  of  oss  from  fire  will  be  the 
reduction  in  revenue  of  the  insured  crop 
on  the  unit  inv  olved  determined 
pursuant  to  this  policy. 

23.  Conformitji  To  Food  Security  Act 

Although  yo  jr  violation  of  a  number 
of  federal  statutes,  including  the  Act, 
may  cause  cani:ellation,  termination,  or 
voidance  of  yo  ir  insurance  contract, 
you  should  be  specifically  aware  that 
your  policy  will  be  canceled  if  you  are 
determined  to  le  inefigible  to  receive 
benefits  imder  the  Act  due  to  violation 
of  the  controllid  substance  provisions 
(title  XVII)  of  the  Food  Security  Act  of 
1985  (Pub.  L.  S|9-198)  and  the 
regulations  prdmulgated  under  the  Act 
by  USDA.  Your  insurance  policy  will  be 
canceled  if  yoii  are  determined,  by  the 
appropriate  Agency,  to  be  in  violation  of 
these  provisions.  We  will  recover  any 
and  all  monies  paid  to  you  or  received 
by  you  during  your  period  of 
ineligibility,  and  your  premium  will  be 
refunded,  less  a  reasonable  amount  for 
expenses  and  handling  not  to  exceed  20 
percent  of  the  premium  paid  or  to  be 
paid  by  you. 

24.  Amounts  due  Us 

(a)  Interest 
1.25  percent 


Will. 


._  accrue  at  the  rate  of 
iple  interest  per 
calendar  montli,  or  any  portion  thereof. 


simr 


on  any  unpaid  amount  due  us.  For  the 
purpose  of  premium  amounts  due  us, 
the  interest  will  start  to  accrue  on  the 
first  day  of  the  month  following  the 
premiimi  billing  date  specified  in  the 
Special  Provisions. 

(b)  For  the  purpose  of  any  other 
amoimts  due  us,  such  as  repayment  of 
indemnities  found  not  to  have  been 
earned,  interest  will  start  to  accrue  on 
the  date  that  notice  is  issued  to  you  for 
the  collection  of  the  unearned  amount. 
Amounts  found  due  under  this 
paragraph  will  not  be  charged  interest  if 
payment  is  made  within  30  days  of 
issuance  of  the  notice  by  us.  The 
amount  will  be  considered  delinquent  if 
not  paid  within  30  days  of  the  date  the 
notice  is  issued  by  us. 

(c)  All  amounts  paid  will  be  applied 
first  to  expenses  of  collection  (see 
section  24(d))  if  any,  second,  to  the 
reduction  of  accrued  interest,  and  then 
to  the  reduction  of  the  principal 
balance. 

(d)  If  we  determine  that  it  is  necessary 
to  contract  with  a  collection  agency  or 
to  employ  an  attorney  to  assist  in 
collection,  you  agree  to  pay  all  of  the 
expenses  of  collection. 

(e)  Amounts  owed  to  us  by  you  may 
be  collected  in  part  through 
administrative  offset  from  payments  you 
receive  from  United  States  government 
agencies  in  accordance  with  31  U.S.C. 
chapter  37. 

25.  Legal  Action  Against  Us 

(a)  You  may  not  bring  legal  action 
against  us  unless  you  have  complied 
with  all  of  the  policy  provisions. 

(b)  If  you  do  take  legal  action  against 
us,  you  must  do  so  within  12  months  of 
the  date  of  denial  of  the  claim.  Suit 
must  be  brought  in  accordance  with  the 
provisions  of  7  U.S.C.  1508(j). 

(c)  Your  right  to  recover  damages 
(compensatory,  pimitive,  or  other), 
attorney's  fees,  or  other  charges  is 
limited  or  excluded  by  this  contract  or 
by  Federal  Regulations. 

26.  Payment  and  Interest  Limitations 

(a)  Under  no  circumstances  will  we  be 
liable  for  the  payment  of  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  in 
connection  with  any  claim  for 
indemnity,  whether  we  approve  or 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest 
computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by 

a  final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  61st 
day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed 
claim  on  our  form.  Interest  will  be  paid 
only  if  the  reason  for  our  failure  to 


timely  pay  is  NOT  due  to  your  failiu« 
to  provide  information  or  other  material 
necessary  for  the  computation  or 
payment  of  the  indemnity.  The  interest 
rate  will  be  that  established  by  the 
Secretary  of  the  Treasury  under  section 
12  of  the  Ck)ntract  Disputes  Act  of  1978 
(41  U.S.C.  611)  and  published  in  the 
Federal  Register  semiannually  on  or 
about  January  1  and  July  1  of  each  year, 
and  may  vary  with  each  publication. 

27.  Concealment,  Misrepresentation  or 
Fraud 

(a)  If  you  have  falsely  or  fraudulently 
concealed  the  fact  that  you  are  ineligible 
to  receive  benefits  under  the  Act  or  if 
you  or  anyone  assisting  you  has 
intentionally  concealed  or 
misrepresented  any  material  fact 
relating  to  this  policy: 

(1)  This  policy  will  be  voided;  and 

(2)  You  may  be  subject  to  remedial 
sanctions  in  accordance  with  7  CFR  part 
400,  subpart  R. 

(b)  Even  though  the  policy  is  void, 
you  may  still  be  required  to  pay  20 
percent  of  the  premium  due  under  the 
policy  to  offset  costs  incurred  by  us  in 
the  service  of  this  policy.  If  previously 
paid,  the  balance  of  the  premium  will  be 
returned. 

(c)  Voidance  of  this  policy  will  result 
in  you  having  to  reimburse  all 
indemnities  paid  for  the  crop  year  in 
which  the  voidance  was  effective. 

(d)  Voidance  will  be  effective  on  the 
first  day  of  the  insurance  period  for  the 
crop  year  in  which  the  act  occurred  and 
will  not  affect  the  policy  for  subsequent 
crop  years  unless  a  violation  of  this 
section  also  occurred  in  such  crop  years. 

28.  Transfer  of  Coverage  and  Right  to 
Indemnity 

If  you  transfer  any  part  of  your  share 
diuing  the  crop  year,  you  may  transfer 
your  coverage  rights,  if  the  transferee  is 
eligible  for  crop  insurance.  We  will  not 
be  liable  for  any  more  than  the  liability 
determined  in  accordance  with  your 
poUcy  that  existed  before  the  transfer 
occurred.  The  transfer  of  coverage  rights 
must  be  on  our  form  and  will  not  be 
effective  until  approved  by  us  in 
writing.  Both  you  and  the  transferee  are 
jointly  and  severally  liable  for  the 
payment  of  the  premium  and 
administrative  fees.  The  transferee  has 
all  rights  and  responsibilities  imder  this 
pohcy  consistent  with  the  transferee's 
interest. 

29.  Assignment  of  Indemnity 

You  may  assign  to  another  party  your 
right  to  an  indemnity  for  the  crop  year. 
The  assignment  must  be  on  our  form 
and  will  not  be  effective  until  approved 
in  writing  by  us.  The  assignee  will  have 
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the  right  to  submit  all  loss  notices  and 
forms  as  required  by  the  policy.  If  you 
have  suffered  a  loss  from  an  insurable 
cause  and  fail  to  Hie  a  claim  for 
indemnity  within  60  days  after  the  end 
of  the  insurance  period,  the  assignee 
may  submit  the  claim  for  indemnity  not 
later  than  15  days  after  the  60-day 
period  has  expired.  We  will  honor  the 
terms  of  the  assignment  only  if  we  can 
accurately  determine  the  amount  of  the 
claim.  However,  no  action  will  lie 
against  us  for  failure  to  do  so. 

30.  Subrogation  (Recovery  of  Loss  From 
a  Third  Party) 

Since  you  may  be  able  to  recover  all 
or  a  part  of  your  loss  from  someone 
other  than  us,  you  must  do  all  you  can 
to  preserve  this  right.  If  we  pay  you  for 
your  loss,  your  right  to  recovery  will,  at 
our  option,  belong  to  us.  If  we  recover 
more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you. 

31.  Descriptive  Headings 

The  descriptive  headings  of  the 
various  policy  provisions  are  formulated 
for  convenience  only  and  are  not 
intended  to  affect  the  construction  or 
meaning  of  any  of  the  policy  provisions. 

32.  Notices 

(a)  All  notices  required  to  be  given  by 
you  must  be  in  writing  and  received  by 
your  crop  insurance  agent  within  the 
designated  time  unless  otherwise 
provided  by  the  notice  requirement. 
Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time 
of  the  notice  will  be  determined  by  the 
time  of  our  receipt  of  the  written  notice. 
If  the  date  by  which  you  are  required  to 
submit  a  report  or  notice  falls  on 
Saturday,  Simday,  or  a  Federal  holiday, 
or  if  your  agent's  office  is,  for  any 
reason,  not  open  for  business  on  the 
date  you  are  required  to  submit  such 
notice  or  report,  such  notice  or  report 
must  be  submitted  on  the  next  business 
day. 

(b)  All  notices  and  communications 
required  to  be  sent  by  us  to  you  will  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  crop 
insurance  agent.  Notice  sent  to  such 
address  will  be  conclusively  presumed 
to  have  been  received  by  you.  You 
should  advise  us  immediately  of  any 
change  of  address. 

33.  Multiple  Benefits 

(a)  If  you  are  eligible  to  receive  an 
indemnity  under  an  additional  coverage 
plan  of  insurance  and  are  also  eligible 
to  receive  benefits  for  the  same  loss 
under  any  other  USD  A  program,  you 
may  receive  benefits  under  both 


programs,  unless  specifically  limited  by 
the  crop  insurance  contract  or  by  law. 

(b)  The  total  amount  received  from  all 
such  sources  may  not  exceed  the 
amount  of  your  actual  loss.  The  total 
amount  of  the  actual  loss  is  the 
difference  between  the  fair  market  value 
of  the  insured  commodity  before  and 
after  the  loss,  based  on  your  production 
records  and  the  highest  price  election  or 
amount  of  insurance  available  for  the 
crop. 

(c)  FSA  will  determine  and  pay  the 
additional  amount  due  you  for  any 
applicable  USDA  program,  after  first 
considering  the  amount  of  any  crop 
insurance  indemnity. 

(d)  Farm  ownership  and  operating 
loans  may  be  obtained  from  USDA  in 
addition  to  any  crop  insurance 
indemnities. 

Revenue  Assurance 

Wheat  Crop  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  the  Special  Provisions;  (2) 
these  Crop  Provisions;  and  (3)  the  Basic 
Provisions  with  (1)  controlling  (2),  etc. 

1 .  Definitions 

Fall  harvest  price.  The  price  used  to 
value  production  to  count.  The  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
August  for  the  MGE  September  wheat 
futures  contract.  These  prices  will  be 
released  September  5. 

Fall  harvest  price  option.  A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  to  determine  your  per  acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  a  crop  in  the 
county.  For  the  whole-farm  unit,  this 
option  will  apply  to  all  insurable  acres 
of  the  applicable  crops  in  the  county. 
This  option  must  be  selected  by  the 
sales  closing  date  and  is  continuous 
unless  canceled  by  the  wheat  sales 
closing  date. 

Harvest.  Combining  or  threshing  the 
insured  crop  for  grain.  A  crop  which  is 
swathed  prior  to  combining  is  not 
considered  harvested. 

Local  market  price.  The  cash  grain 
price  per  bushel  for  the  U.S.  No.  2  grade 
of  the  insured  crop  offered  by  buyers  in 
the  area  in  which  you  normally  market 
the  insured  crop.  The  local  market  price 
will  reflect  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  of  the  insured  crop. 
Factors  not  associated  with  grading 
under  the  Official  United  States 
Standards  for  Grain,  including  but  not 
limited  to  protein,  oil  or  moisture 


content,  or  milling  quality  will  not  be 
considered. 

MGE.  Minneapolis  Grain  Exchange 

Nurse  crop  (companion  crop).  A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  which  is  planted  to 
improve  growing  conditions  for  the  crop 
with  which  it  is  grown. 

Prevented  planting  guarantee.  The 
prevented  planting  guarantee  for  such 
acreage  will  be  the  selected  percentage 
of  the  per-acre  revenue  guarantee  for 
timely  planted  acres. 

Projected  harvest  price.  The  price 
used  to  determine  the  expected  per-acre 
revenue.  The  projected  harvest  pric^is 
the  simple  average  of  the  final  daily 
settlement  prices  in  February  for  the 
MGE  September  wheat  futures  contract. 
The  wheat  projected  harvest  price  will 
be  released  by  March  5  of  the  current 
crop  year. 

Swathed.  Severance  of  the  stem  and 
grain  head  from  the  ground  without 
removal  of  the  seed  from  the  head  and 
placing  into  a  windrow. 

2.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date. 

3.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  March  15. 

4.  Annual  Premium 

Your  per-acre  premium  on  a  unit  is 
determined  using  the  premium 
calculator.  Your  per-acre  premiums  will 
differ  by  crop  and  unit  structure. 

(a)  Basic  unit:  The  annual  premium 
for  a  basic  unit  equals  the  per-acre 
premium,  times  the  number  of  insured 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premium  for  an  optional  unit  equals  the 
per-acre  premium,  times  an  optional 
unit  surcharge  factor,  times  the  number 
of  insured  acres  in  the  optional  unit, 
times  your  share.  The  optional  unit 
surcharge  factor  is  1.30. 

(c)  Enterprise  unit:  The  per-acre 
premium  decreases  as  the  number  of 
legally  defined  sections  on  which  you 
have  insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  annual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share. 

(d)  Whole-farm  unit:  The  annual 
premium  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share.  The  insured  per-acre  premium 
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decreases  as  t  le  number  of  legally 
defined  sections  on  which  you  have 
insured  acreage  increases  up  to  a 
maximum  of  f  0  sections.  The  per-acre 
premium  alsojdepends  on  the 
proportions  of  insured  crop  acres  on  the 
imit.  For  example,  if  the  unit  contains 
com,  soybean*,  and  wheat,  the  per-acre 
premium  will  depend  on  the  ratio  of 
com  to  soybean  insured  acres,  the  ratio 
of  com  to  wheat  insured  acres,  and  the 
ratio  of  soybean  to  wheat  insured  acres. 

5.  Insured  Crop 
In  accordance  with  section  9  of  the 


is,  the  crop  insured  will 
it  for  which  premium 
led  by  the  premium 


Basic  Provisic 
be  all  the  whe 
rates  are  prov^ 
calculator: 

(a)  In  which  you  have  a  share; 

(b)  That  is  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area;     i 

(c)  That  is  planted  for  harvest  as  grain; 

(d)  That  is  n  ot  (unless  allowed  by  the 
Special  Provis  ions): 

(1)  Interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass 
or  legiune;  or  j 

(3)  Planted  as  a  nurse  crop,  unless 
planted  as  a  niu^e  crop  for  new  forage 
seeding,  but  only  if  seeded  at  a  normal 
rate  and  intended  for  harvest  as  grain. 

6.  Insurable  Acreage 

In  addition  jo  the  provisions  of 
section  10  of  tjie  Basic  Provisions,  any 
acreage  of  the  insured  crop  damaged 
before  the  finajl  planting  date,  to  the 
extent  that  a  niajority  of  producers  in 
the  area  would  normally  not  further  care 
for  the  crop,  n)ust  be  replanted  unless 
we  agree  that  i  t  is  not  practical  to 
replant. 

7.  Insurance  Psriod 

In  accordan(  :e  with  the  provisions  of 
section  12  of  tjie  Basic  Provisions,  the 
calendar  date  :  or  the  end  of  the 
insurance  period  is  October  31 
immediately  following  planting. 

8.  Causes  of  Lass 

In  accordance  with  the  provisions  of 
section  13  of  tie  Basic  Provisions, 
insurance  is  provided  only  against  an 
unavoidable  loss  of  revenue  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period: 

(a)  Adverse  Weather  conditions; 

(b)  Fire;        I 

(c)  Insects,  but  not  damage  due  to 
insufficient  orimproper  application  of 
pest  control  mjBasures; 

(d)  Plant  disaase,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  con  rol  measures; 

(e)  Wildlife; 


(f)  Earthquake; 

(g)  Volcanic  emption; 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  a  cause  of 
loss  contained  in  sections  8(a]  through 
(g)  occurring  within  the  insurance 
period;  or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 

9.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provisions: 

(1)  Replanting  payments  for  wheat  are 
allowed  if  the  wheat  is  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that 
the  remaining  stand  will  not  produce  at 
least  90  percent  of  the  per-acre  revenue 
guarantee  for  the  acreage  and  it  is 
practical  to  replant.  The  projected 
harvest  price  is  used  to  determine  if  90 
percent  of  the  unit  revenue  guarantee 
can  be  achieved; 

(2)  The  maximiun  amount  of  the 
replanting  payment  per  acre  will  be 
your  share  times  the  lesser  of  20  percent 
of  the  per-acre  revenue  guarantee  based 
on  the  projected  harvest  price  or  an 
amount  equal  to  3  bushels,  times  the 
projected  harvest  price. 

(b)  When  wheat  is  replanted  using  a 
practice  that  is  iminsurable  for  an 
original  planting,  the  unit  per-acre 
revenue  guarantee  based  on  the 
projected  harvest  price  will  be  reduced 
by  the  amount  of  the  replanting 
payment  which  is  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

In  accordance  with  the  requirements 
of  section  15  of  the  Basic  Provisions,  if 
you  initially  discover  damage  to  any 
insured  crop  within  15  days  of,  or 
during  harvest,  you  must  leave 
representative  samples  of  the 
unharvested  crop  for  our  inspection. 
The  samples  must  be  at  least  10  feet 
wide  and  extend  the  entire  length  of 
each  field  in  the  unit,  and  must  not  be 
harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  days  after 
harvest  of  the  unit  is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  imits,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  units,  we  will 
allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability 
on  the  harvested  acreage  for  each  unit. 


(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procediu^s: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  unit's  per-acre 
revenue  guarantee  by  the  number  of 
insvu«d  acres  in  the  unit; 

(ii)  Multiplying  the  applicable  fall 
harvest  price  by  the  production  to  count 
for  each  imit  (see  sections  11(c)  through 
(e): 

(iii)  Subtracting  the  result  of  section 
llCb)(l)(ii)  from  the  result  of  section 
ll(b)(l)(i);and 

(iv)  Multiplying  the  results  in  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  of  section  ll(b)(l)(iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
paid. 

(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  enterprise  unit's 
per-acre  revenue  guarantee  by  the 
number  of  insured  acres  in  the 
enterprise  unit; 

(ii)  Multiplying  the  applicable  fall 
harvest  price  by  the  production  to  count 
for  the  enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
ll(b)(2)(ii)  from  the  result  of  section 
ll(b)(2)(i);and 

(iv)  Multiplying  the  result  in  section 
ll(b){2)(iii)  by  your  share. 

If  the  resuh  of  section  ll(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  peiid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole- farm  unit  by: 

(i)  Multiplying  the  per  acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll(b)(3)(i); 

(iii)  Multiplying  the  applicable  fall 
harvest  price  for  each  crop  by  the 
production  to  count  for  each  crop; 

(iv)  Totaling  the  results  of  section 
ll(b)(3)(iii); 

(v)  Subtracting  the  result  of  section 
ll(b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);and 

(vi)  Multiplying  the  result  in  section 
ll(b)(3)(v)  by  your  share. 

If  the  result  of  section  ll(b)(2)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  count  in 
bushels  from  all  insurable  acreage  on 
the  unit  will  include: 
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(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(iij  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another 
use  or  you  wish  to  abandon  and  no 
longer  care  for,  if  you  and  we  agree  on 
the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end  when 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and. 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  wheat  production  may  be 
adjusted  for  excess  moisture  and  quality 
deficiencies.  If  moisture  adjustment  is 
applicable,  it  vdll  be  made  prior  to  any 
adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  13.5  percent.  We 
may  obtain  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 


States  Standards  for  Grain,  result  in 
wheat  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight, 
total  damaged  kernels  (excluding  heat 
damage),  shrunken  or  broken  kernels,  or 
defects  (excluding  foreign  material  and 
heat  damage),  or  grading  garlicky,  light 
smutty,  smutty  or  ergoty; 

(ii)  Substances  or  conditions  are 
present,  including  mycotoxins,  that  are 
identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as 
being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions  and  which 
occurs  within  the  insurance  period; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  the  wheat 
under  the  authority  of  the  United  States 
Grain  Standards  Act  or  the  United 
States  Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  v^rith  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health.  Test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster. 

(4)  The  wheat  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  sections  11(d)  (2)  and  (3). 
will  be  reduced  by  the  quality 
adjustment  factor  contained  in  the 
Special  Provisions. 

(e)  Any  production  harvested  from 
plants  growing  in  the  wheat  may  be 
counted  as  production  of  the  wheat  on 
a  weight  basis. 

12.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  60  percent  of  your  per-acre  revenue 
guarantee  for  timely  planted  acreage. 
You  may  increase  your  prevented 
planting  coverage  to  a  level  specified  in 
the  actuarial  documents  by  paying  an 
additional  premium. 

Signed  in  Washington,  D.C.,  on  December 
29,  1998. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 
(PR  Doc.  99-164  Filed  1-5-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  98-063N] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Food  Import  and  Export  Inspection  and 
Certification  Systems 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agriculture,  and  the 
Food  and  Drug  Administration  (FDA), 
U.S.  Department  of  Health  and  Human 
Services,  are  sponsoring  public 
meetings  on  January  13,  1999,  and 
February  3, 1999,  to  provide 
information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Seventh  Session  of  the 
Codex  Committee  on  Food  Import  and 
Export  Inspection  eind  Certification 
Systems  (CCFICS),  in  Melbourne, 
Australia.  February  22-26.  1999.  The 
Office  of  the  Under  Secretary  and  FDA 
recognize  the  importance  of  providing 
interested  parties  the  opportunity  to 
obtain  background  information  on  the 
Seventh  Session  of  the  CCFICS  and  to 
address  items  on  the  agenda. 
DATES:  The  public  meetings  are 
scheduled  for  Wednesday,  January  13, 
1999,  from  10:00  a.m.  to  12:00  p.m..  and 
Wednesday,  February  3,  1999.  from 
10:00  a.m.  to  12:00  p.m. 
ADDRESSES:  The  public  meetings  will  be 
held  in  Room  1813,  200  C  Street,  SW, 
Washington,  DC.  Send  an  original  and 
two  copies  of  comments  to:  FSIS  Docket 
Clerk,  Docket  Number  98-063N,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office, 
Food  Safety  and  Inspection  Service, 
Room  4861,  South  Agriculture  Building. 
1400  Independence  Avenue.  SW, 
Washington,  DC  20250-3700. 
Telephone:  (202)  205-7760;  Fax:  (202) 
720-3157. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
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United  Natidns  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Healt|i  Organization.  Codex  is  the 
principal  int|emational  organization  for 
encouraging  fair  international  trade  in 
food  and  prqtecting  the  health  and 
economic  interests  of  consumers. 
Through  adaption  of  food  standards, 
codes  of  practice  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  t^eir  adoption  and 
implementatiion  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  so«ind,  wholesome,  free  from 
adulteration  land  correctly  labeled. 

CCFICS  wis  established  to  develop 
principles  and  guidelines  for  food 
import  and  ^port  inspection  and 
certification  Systems;  the  apphcation  of 
measures  by  jcompetent  authorities  of 
importing  anjd  exporting  countries  to 
provide  assurance  that  foods  comply 
with  essential  requirements;  the 
utihzation  olquaHty  assurance  systems; 
and  the  format  and  content  of  ofHcial 
certificates. 

Issues  to  be  1  Nscussed  at  the  Public 
Meetings      | 

The  following  issues  will  be 
discussed  during  the  public  meetings: 

•  E)raft  Gutdelines  for  the 
E)evelopmeni  of  Equivalence 
Agreements  t^egarding  Food  Import  and 
Export  Inspection  and  Certification 
Systems  at  Step  7 

•  Proposed  Draft  Guidelines/ 
Recommendations  for  Food  Import 
Control  Systems  (New  Work) 

•  Proposed  Draft  Guidelines  and 
Criteria  for  Official  Certificate  Formats 
and  Aules  Relating  to  the  Production 
and  Issuance  of  Certificates  (New  Work) 

•  Discussion  Paper  on  Issues  Relating 
to  the  Judgement  of  Equivalence 

•  Discussi  an  Paper  on  the  Utilization 
and  Promotion  of  QuaUty  Assurance 
Systems 

•  Discussion  Paper  on  Guidelines  for 
the  Establishment  of  a  Database  on 
Importing  Cdtmtry  Legislation 

In  advance)  of  these  meetings,  the  U.S. 
Delegate  to  QCFICS  will  have  assigned 
the  responsil^ility  for  development  of 
U.S.  position^  on  these  issues  to  various 
members  of  tne  federal  government.  The 
individuals  assigned  will  be  named  at 
the  January  IS  pubUc  meeting. 

AdditionaDy,  at  the  January  13  public 
meeting,  the  issues  will  be  described 
and  discussed,  and  attendees  will  have 
the  opportunity  to  ask  questions  and 
offer  comments.  At  the  February  3 
pubUc  meetipg,  draft  U.S.  positions  on 
the  issues  will  be  described  and 
discussed,  and  attendees  will  have  the 
opportimityjo  ask  questions  and  offer 
comments.  iJuring  the  public  meetings, 
all  interested,  parties  are  invited  to 


provide  information  and  comments  on 
the  above  issues  or  any  other  issues  that 
may  be  brought  before  CCFICS. 
Comments  may  also  be  sent  to  the  FSIS 
Docket  Clerk  (see  ADDRESSES).  Please 
state  that  your  comments  relate  to 
CCFICS  activities  and  specify  which 
issues  your  comments  address. 
F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex. 
(PR  Doc.  99-165  Filed  1-5-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Inviting  Preapplications  for  Technical 
Assistance  for  Rural  Transportation 
Systems 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS),  an  Agency 
within  the  Rural  Development  mission 
area,  annoimces  the  availability  of  one 
single  $500,000  grant  from  the 
passenger  transportation  portion  of  the 
Rural  Business  Enterprise  Grant  (RBEG) 
Program  for  Fiscal  Year  (FY)  1999  to  be 
competitively  awarded  to  a  qualified 
national  organization. 
DATES:  The  deadline  for  receipt  of  a 
preapplication  in  the  Rural 
Development  State  Office  is  March  1, 
1999.  Preapplications  received  at  a 
Rural  Development  State  Office  after 
that  date  will  not  be  considered  for  FY 
1999  funding. 

ADDRESSES:  For  further  information, 
entities  wishing  to  apply  for  assistance 
should  contact  a  Rural  Development 
State  Office  to  receive  further 
information  and  copies  of  the 
preapplication  package.  A  list  of  Rural 
Development  State  Offices  follows: 

Alabama 

USDA  Rural  Development  State  Office. 
Sterling  Center,  Suite  601,  4121 
Carmichael  Road,  Montgomery,  AL  36106- 
3683,  (334)  279-3400 

Alaska 

USDA  Rural  Development  State  Office,  800 
West  Evergreen,  Suite  201,  Palmer,  AK 
99645-6539,  (907)  745-2176 

Arizona 

USDA  Rural  Development  State  Office,  3003 
North  Central  Avenue,  Suite  900,  Phoenix, 
AZ  85012-2906,  (602)  280-8700 

Arkansas 

USDA  Rural  Development  State  Office,  700 
West  Capitol  Avenue — Room  3416,  Little 
Rock,  AR  72201-3225,  (501)  301-3200 


California 

USDA  Rural  Development  State  Office,  430  G 
Street,  Agcy.  4169,  Davis,  CA  95616-4169, 
(530)  792-5800 

Colorado 

USDA  Rural  Development  State  Office,  655 
Parfet  Street,  Room  E-lOO,  Lakewood,  CO 
80215,  (303)  236-2801 

Delaware/Maryland 

USDA  Rural  Development  State  Office,  5201 
South  Dupont  Highway,  Camden,  DE. 
19934-9998,  (302)  697-4300 

Florida/Virgin  Islands 

USDA  Rural  Development  State  Office,  4440 
NW  25th  Place,  Gainesville,  FL  32614- 
7010,  (352)  338-3400 

Georgia 

USDA  Rural  Development  State  Office, 
Stephens  Federal  Building,  355  E  Hancock 
Avenue,  Athens,  GA  30601-2768,  (706) 
546-2162 

Hawaii 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  311, 154 
Waianuenue  Avenue,  Hilo,  HI  96720,  (808) 
933-3000 

Idaho 

USDA  Rural  Development  State  Office,  9173 
West  Barnes  Drive,  Suite  Al,  Boise,  ID 
83709,  (208)  378-5600 

Illinois 

USDA  Rural  Development  State  Office,  lUini 
Plaza,  Suite  103, 1817  South  Neil  Street, 
Champaign,  IL  61820,  (217)  398-5235 

Indiana 

USDA  Rural  Development  State  Office,  5975 
Lakeside  Boulevard,  Indianapolis,  IN 
46278,(317)290-3100 

Iowa 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  873,  210  Walnut 
Street,  Des  Moines,  lA  50309,  (515)  284- 
4663 

Kansas 

USDA  Rural  Development  State  Office,  1200 
SW  Executive  Drive,  Topeka,  KS  66604, 
(785)  271-2700 

Kentucky 

USDA  Rural  Development  State  Office,  771 
Corporate  Drive,  Suite  200,  Lexington,  KY 
40503,  (606)  224-7300 

Louisiana 

USDA  Rural  Development  State  Office,  3727 
Government  Street,  Alexandria,  LA  71302, 
(318)473-7920 

Maine 

USDA  Rural  Development  State  Office,  444 
Stillwater  Avenue,  Suite  2,  Bangor,  ME 
04402-0405,  (207)  990-9106 

Massachusetts/Rhode  Island/Connecticut 

USDA  Rural  Development  State  Office,  451 
West  Street,  Amherst,  MA  01002,  (413), 
253-4300 
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Michigan 

USDA  Rural  Development  State  Office,  3001 
Coolidge  Road,  Suite  200,  East  Lansing,  MI 
48823.  (517)  337-6635 

Minnesota 

USDA  Rural  Development  State  Office,  410 
Agri  Bank  Building,  375  Jackson  Street,  St 
Paul,  MN  55101-1853,  (651)  602-7800 

Mississippi 

USDA  Rural  Development  State  Office, 
Federal  Building,  Suite  831, 100  West 
Capitol  Street,  Jackson.  MS  39269,  (601) 
965-4316 

Missouri 

USDA  Rural  Development  State  Office,  601 
Business  Loop  70  West,  Parkade  Center, 
Suite  235,  Columbia,  MO  65203,  (573) 
876-0976 

Montana 

USDA  Rural  Development  State  Office,  900 
Technology  Blvd.,  Unit  1,  Suite  B, 
Bozeman,  MT  59715.  (406)  585-2580 

Nebraska 

USDA  Rural  Development  State  Office. 
Federal  Building,  Room  152, 100 
Centennial  Mall  N,  Lincoln,  NE  68508, 
(402)  437-5551 

Nevada 

USDA  Rural  Development  State  Office.  1390 
South  Curry  Street,  Carson  City,  NV 
89703-9910,  (702)  887-1222 

New  Jersey 

USDA  Rural  Development  State  Office, 
Tamsfleld  Plaza,  Suite  22,  790  Woodlane 
Road,  Mt  Holly,  NJ  08060,  (609)  265-3600 

New  Mexico 

USDA  Rural  Development  State  Office.  6200 
Jefferson  Street,  NE,  Room  255, 
Albuquerque.  NM  87109,  (505)  761-4950 

New  York 

USDA  Rural  Development  State  Office,  The 
Galleries  of  Syracuse,  441  South  Salina 
Street,  Suite  357,  Syracuse.  NY  13202- 
2541.(315)477-6400 

North  Carolina 

USDA  Rural  Development  State  Office.  4405 
Bland  Road,  Suite  260.  Raleigh.  NC  27609. 
(919)  873-2000 

North  Dakota 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  208,  220  East 
Rosser,  Bismarck,  ND  58502-1737,  (701) 
250-4781 

Ohio 

USDA  Rural  Development  State  Office. 
Federal  Building,  Room  507,  200  North 
High  Street,  Columbus,  OH  43215-2477. 
(614)  469-5606 

Oklahoma 

USDA  Rural  Development  State  Office,  100 
USDA,  Suite  108,  Stillwater.  OK  74074- 
2654,  (405)  742-1000 


Oregon 

USDA  Rural  Development  State  Office,  101 
SW  Main  Street,  Suite  1410,  Portland.  OR 
97204-3222.  (503)  414-3300 

Pennsylvania 

USDA  Rural  Development  State  Office.  One 
Credit  Union  Place,  Suite  330.  Harrisburg. 
PA  17110-2996.  (717)  237-2299 

Puerto  Rico 

USDA  Rural  Development  State  Office.  New 
San  Juan  Office  Building,  Room  501. 159 
Carlos  E  Chardon  Street,  Hato  Rey,  PR 
00918-5481,  (787)  766-5095 

South  Carolina 

USDA  Rural  Development  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  1007,  Columbia,  SC 
29201,  (803)  765-5163 

South  Dakota 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  210,  200  4th 
Street.  SW.  Huron.  SD  57350,  (605)  352- 
1100 

Tennessee 

USDA  Rural  Development  State  Office,  3322 
West  End  Avenue,  Suite  300,  Nashville. 
TN  37203-1084.  (615)  783-1300 

Texas 

USDA  Rural  Development  State  Office. 
Federal  Building,  Suite  102, 101  South 
Main,  Temple.  TX  76501.  (254)  742-9700 

Utah 

USDA  Rural  Development  State  Office. 
Wallace  F.  Bennett  Federal  Building.  125 
South  State  Street,  Room  4311,  Salt  Lake 
City,  UT  84147-0350.  (801)  524-4320 

Vermont/New  Hampshire 

USDA  Rural  Development  State  Office,  City 
Center,  3rd  Floor,  89  Main  Street, 
Montpelier,  VT  05602,  (802)  828-6000 

Virginia 

USDA  Rural  Development  State  Office, 
Culpeper  Building,  Suite  238, 1606  Santa 
Rosa  Road,  Richmond,  VA  23229.  (804) 
287-1550 

Washington 

USDA  Rural  Development  State  Office,  1835 
Blacklake  Boulevard,  SW.,  Suite  B, 
Olympia.  WA  98512-5715,  (360)  704-7740 

West  Virginia 

USDA  Rural  Development  State  Office.  75 
High  Street,  Room  320,  Morgantown,  WV 
26505-7500,  (304)  291-4791 

Wisconsin 

USDA  Rural  Development  State  Office,  4949 
Kirschling  Court,  Stevens  Point,  WI  54481, 
(715)  345-7600 

Wyoming 

USDA  Rural  Development  State  Office,  100 
East  B,  Federal  Building,  Rm  1005.  Casper, 
WY  82602,  (307)  261-6300 
SUPPLEMENTARY  INFORMATION:  The 
passenger  transportation  portion  of  the 
RBEG  program  is  authorized  by  section 


310B(c)(2)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (CON ACT)  (7 
U.S.C.  1932).  The  RBEG  program  is 
administered  on  behalf  of  RES  at  the 
State  level  by  the  Rural  Development 
State  Offices.  The  primary  objective  of 
the  program  is  to  improve  the  economic 
conditions  of  rural  areas.  Assistance 
provided  to  rural  areas  under  this 
program  may  include  on-site  technical 
assistance  to  local  and  regional 
governments,  pubUc  transit  agencies, 
and  related  nonprofit  and  for-profit 
organizations  in  rural  areas;  the 
development  of  training  materials;  and 
the  provision  of  necessary  training 
assistance  to  local  officials  and  agencies 
in  rural  areas. 

Awards  under  the  RBEG  passenger 
transportation  program  are  made  on  a 
competitive  basis  using  specific 
selection  criteria  contained  in  7  CFR 
part  1942,  subpart  G,  and  in  accordance 
with  section  310B(c)(2)  of  the  CONACT. 
That  subpart  also  contains  the 
information  required  to  be  in  the 
preapplication  package.  Up  to  25 
Administrator's  points  may  be  added  to 
an  application's  priority  score  based  on 
the  extent  to  which  the  application 
targets  assistance  to  Empowerment 
Zones/Enterprise  Communities, 
Champion  Conmiunities,  or  other  rural 
communities  that  have  experienced 
persistent  poverty,  out-migration  of 
population,  or  sudden  severe  structural 
changes  in  the  local  economy.  A  project 
that  scores  the  greatest  number  of  points 
based  on  the  selection  criteria  and 
Administrator's  points  will  be  selected. 
Preapplications  will  be  tentatively 
scored  by  the  State  Offices  and 
submitted  to  the  National  Office  for 
review,  final  scoring,  and  selection. 

To  be  considered  "national",  a 
qualified  organization  is  required  to 
provide  evidence  that  it  operates  in 
multi-state  areas.  There  is  not  a 
requirement  to  use  the  grant  funds  in  a 
multi-state  area.  Under  this  program, 
grants  are  made  to  a  qualified  private 
non-profit  organization  for  the  provision 
of  technical  assistance  and  training  to 
rural  communities  for  the  purpose  of 
improving  passenger  transportation 
services  or  faciUties.  Public  bodies  are 
not  ehgible  for  passenger  transportation 
RBEG  grants. 

Refer  to  section  310B(c)(2)  (7  U.S.C. 
1932)  of  the  CONACT  and  7  CFR  Part 
1942,  subpart  G  for  the  information 
collection  requirements  of  the  RBEG 
program. 

Fiscal  Year  1999  Preapplications 
Submission 

Each  preapplication  received  in  a 
Rural  Development  State  Office  will  be 
reviewed  to  determine  if  this 
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preapplicatidn  is  consistent  with  the 
ehgible  purposes  outlined  in  7  CFR  part 
1942.  subparJG,  and  section  310B(c)(2) 
of  the  CONAtr.  Each  selection  priority 
criterion  outlined  in  7  CFR  part  1942, 
subpart  G,  section  1942.305(b)(3),  must 
be  addressed  in  the  preapplication. 
Failure  to  address  any  of  the  criteria 
will  result  in  la  zero-point  score  for  that 
criterion  and  "will  impact  the  overall 
evaluation  of  the  preapplication.  Copies 
of  7  CFR  Partjl942,  subpart  G,  will  be 
provided  to  ahy  interested  applicant 
making  a  request  to  a  Rural 
Development!  State  Office  listed  in  this 
notice.  All  projects  to  receive  technical 
assistance  thijough  these  passenger 
transportation  grant  funds  are  to  be 
identified  whien  the  preappUcation  is 
submitted  to  the  Rural  Development 
State  OHice.  &4ultiple  project 
preapplicatiotis  must  identify  each 
individual  prbject,  indicate  the  amount 
of  funding  requested  for  each  individual 
project,  and  ajddress  the  criteria  as 
stated  above  for  each  individual  project. 
For  multiple-project  preapplication,  the 
average  of  tha  individual  project  scores 
wiU  be  the  score  for  that  preappUcation. 

All  eligible  preapplications,  along 
with  tentative  scoring  sheets  and  the 
Rural  Development  State  Director's 
recommendation,  will  be  referred  to  the 
National  Office  no  later  than  April  15, 
1999,  for  final  scoring  and  selection  for 
award.  i 

The  National  Office  will  score 
preapplicatiotis  based  on  the  grant 
selection  criteria  and  weights  contained 
in  7  CFR  partil942,  subpart  G,  and 
Administrato|^'s  points,  and  will  select 
an  awardee  subject  to  the  awardee's 
satisfactory  submission  of  a  formal 
application  and  related  materials  in  the 
manner  and  time  frame  established  by 
RBS  in  accordance  with  7  CFR  part 
1942,  subpart!  G.  It  is  anticipated  that 
the  grant  awatdee  will  be  selected  by 
June  1, 1999.  All  applicants  will  be 
notified  by  R^S  of  the  Agency  decision 
on  the  awardJ 

The  informktion  collection 
requirements  jwithin  this  Notice  are 
covered  under  0MB  No.  0570-0022  and 
7  CFR  part  19j42.  subpart  G. 

Dated:  Decen^ber  23, 1998. 

Wilbur  T.  Peer] 

Acting  Adminiitrator,  Rural  Business- 
Cooperative  Setvice. 

[PR  Doc.  99-21 7  Filed  1-5-99;  8:45  am) 

BILLING  CODE  341 MCY-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-823] 

Certain  Cut-to-Length  Cart>on  Steel 
Plate  From  Canada:  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  To 
Revoke  Order  in  Part 

AGENCY:  Impori  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order  in  part. 

SUMMARY:  In  response  to  a  request  from 
Canberra  Industries,  Inc.,  (Canberra),  the 
Department  of  Commerce  (the 
E)epartment)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  and  is  issuing  this 
notice  of  our  intent  to  preliminarily 
revoke  in  part  the  antidumping  duty 
order  on  certain  cut-to-length  carbon 
steel  plate  from  Canada.  Although  the 
scop)e  of  that  order  excludes  certain 
types  and  sizes  of  cobalt-60-free  cut-to- 
length  plate,  the  scope  currently 
includes  the  types  and  sizes  of  cobalt- 
60-fi«e  plate  covered  by  Canberra's 
request.  See  Antidumping  Duty  Orders: 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada, 
58  FR  44162  (August  19,  1993);  see  also. 
Certain  Conosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and  Intent 
to  Revoke  in  Part.  63  FR  37320  (July  10, 
1998). 

Pursuant  to  a  prior  request  by 
Canberra,  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Canada:  Final  Results 
of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Revocation  in  Part  of 
Antidumping  Duty  Order,  61  FR  7471 
(February  28, 1996),  the  Department 
excluded  certain  types  and  sizes  of 
cobalt-60-free  cut-to-length  carbon  steel 
plate.  Canberra  has  now  requested  that 
the  Department  revoke  the  order  in  part 
with  respect  to  imports  of  other  types 
and  sizes  of  certain  cut-to-length  carbon 
steel  plate  that  is  free  of  cobalt-60  and 
other  radioactive  nuclides  (cobalt-60- 
free  carbon  steel  plate),  from  Canada.  In 
their  letter  to  the  Department  of 
December  4, 1998,  petitioners  in  the 
underlying  proceeding,  Bethlehem  Steel 
Corp.,  U.S.  Steel  Group  (a  imit  of  USX 


Corp.),  Inland  Steel  Industries  Inc.,  AK 
Steel  Corp.,  LTV  Steel  Co.,  Inc.,  and 
National  Steel  Corp.,  expressed  no 
interest  in  the  importation  or  sale  of 
certain  cobalt-60-free  cut-to-length 
carbon  steel  plate  produced  in  Canada, 
as  further  described  in  the  "Scope  of 
Review"  section  below.  Therefore,  we 
preliminarily  intend  to  revoke  the  order 
with  respect  to  this  merchandise. 
EFFECTIVE  DATE:  January  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley  (202-482-4106)  or 
Rebecca  Trainor  (202-482-0666), 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

THE  APPUCABLE  STATUTE  AND 
REGULATIONS:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  to  the  Tariff  Act  of  1930 
(the  Act)  by  the  Uruguay  Rounds 
Agreements  Act.  In  addition,  unless 
otiberwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  CFR  part 
351,  62  FR  27295  (May  19, 1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  3, 1998,  Canberra 
requested  that  the  Department  conduct 
a  changed  circumstances  administrative 
review  to  determine  whether  to  revoke 
in  part  the  antidumping  duty  order  with 
regard  to  certain  cobalt-60-free  cut-to- 
length  carbon  steel  plate.  The  order  with 
regard  to  imports  of  other  cut-to-length 
carbon  steel  plate  is  not  affected  by  this 
request.  In  addition,  on  December  4, 
1998,  petitioners  informed  the 
Department  in  writing  that  they  do  not 
object  to  the  changed  circumstances 
review,  and  have  no  interest  in  the 
importation  or  sale  of  cobalt-60-free  cut- 
to-iength  carbon  steel  plate  produced  in 
Canada  as  described  in  the  "Scope  of 
Review"  below. 

Scope  of  Review 

The  antidumping  duty  order  on 
certain  cut-to-length  carbon  steel  plate 
from  Canada  covers  hot-rolled  cart)on 
steel  universal  mill  plates  (i.e.,  flat- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  1 50  millimeters,  but  not 
exceeding  1 ,250  millimeters,  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  vdthout  patterns  in 
rehef)  of  rectangular  shape,  neither  clad, 
plated  nor  coated  with  metal,  whether 
or  not  painted,  varnished,  or  coated 
with  plastics  or  other  nonmetallic 
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substances;  and  certain  hot-rolled 
carbon  steel  flat-rolled  products  in 
straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness, 
and  of  a  width  which  exceeds  150 
millimeters,  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  numbers  7208.40.3030. 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000. 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000.  Included  in 
the  scope  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  HTS  item  numbers  are 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
description  remains  dispositive. 

Excluded  from  the  scope  are  grade  X- 
70  plates,  and  cobalt-60-free  cut-to- 
length  steel  plates  of  the  following 
specifications:  (1)  100%  dry  steel  plates, 
virgin  steel,  no  scrap  content  (free  of  Co- 
60  and  other  radioactive  nuclides);  (2) 
.290  inches  maximum  thickness,  plus 
0.0,  minus  .030  inches;  (3)  48.00  inch 
wide,  plus  .05,  minus  0.0  inches;  (4)  10 
foot  lengths,  plus  0.5,  minus  0.0  inches; 
(5)  flatness,  plus/minus  0.5  inch  over  10 
feet;  (6)  AISI 1006;  (7)  tension  leveled; 
(8)  pickled  and  oiled;  and,  (9)  carbon 
content,  .03  to  .08  (max.). 

The  preceding  description  of  the  steel 
plate  products  covered  by  this  order  is 
included  in  Appendix  1  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  58  FR 
37062  (July  9,  1993)  as  amended  by 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  Canada:  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  To 
Revoke  Order  in  Part,  60  FR  61536  (Nov. 
30.  1995). 

The  merchandise  covered  by  this 
changed  circumstances  review  includes 
cut-to-length  carbon  steel  plate  meeting 
the  following  criteria:  (1)  100%  dry  steel 
plates,  virgin  steel,  no  scrap  content 
(free  of  cobalt-60  and  other  radioactive 
nuclides);  (2)  .300  inches  maximum 
thickness,  plus  0.0,  minus  .030  inches; 
(3)  48.00  inch  wide,  minimum;  (4)  20 


foot  lengths;  (5)  flatness,  plus/minus  0.5 
inch  over  10  feet;  (6)  AISI  1006;  (7) 
tension  leveled;  (8)  pickled  and  oiled; 
and  (9)  carbon  content,  .03  to. 08  (max). 

This  changed  circumstances 
administrative  review  covers  all 
manufacturers/exporters  of  the  cobalt- 
60-free  cut-to-length  carbon  steel  plate 
from  Canada  described  above. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Order  in  Part 

Pursuant  to  section  751(d)  of  the 
Tariff  Act  of  1930  as  amended  (the  Act), 
the  Department  may  partially  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 
review  to  be  conducted  upon  receipt  of 
a  request  containing  sufficient 
information  concerning  changed 
circumstances. 

The  Department's  regulations  at  19 
CFR  351.216(d)  require  the  Department 
to  conduct  a  changed  circumstances 
administrative  review  in  accordance 
with  §  351.221  if  it  decides  that  changed 
circumstances  sufficient  to  warrant  a 
review  exist.  Section  782(h)  of  the  Act 
and§351.222(g)(l)(i)ofthe 
Department's  regulations  further 
provide  that  the  Department  may  revoke 
an  order,  in  whole  or  in  part,  if  it 
concludes  that  substantially  all  of  the 
producers  of  the  domestic  like  product 
to  which  the  order  pertains  have 
expressed  a  lack  of  interest  in  the  order, 
in  whole  or  in  part.  In  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted,  , 
§  351.221(c)(3)(ii)  of  the  regulations 
permits  the  Department  to  combine  the 
notices  of  initiation  and  preliminary 
results. 

Therefore,  based  on  petitioners' 
affirmative  statement  of  no  interest  in 
the  partial  revocation  requested,  we  are 
initiating  this  changed  circumstances 
administrative  review.  Further,  also 
based  on  petitioners'  affirmative 
statement  of  no  interest,  we  have 
determined  that  expedited  action  is 
warranted,  and  we  have  preliminarily 
determined  that  there  are  changed 
circumstances  sufficient  to  warrant 
revocation  of  the  order  as  it  pertains  to 
cobalt-60-free  cut-to-length  carbon  steel 
plate  from  Canada  as  described  by  the 
above  specifications.  Because  we  have 
concluded  that  expedited  action  is 
warranted,  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
revoke  in  part  the  antidumping  duty 


order  as  it  pertains  to  imports  of  certain 
cobalt-60-free  cut-to-length  carbon  steel 
plate  from  Canada. 

If  final  revocation  in  part  occurs,  we 
intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  end  the  suspension 
of  liquidation  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  cobalt-60- 
free  cut-to-length  carbon  steel  plate  from 
Canada  with  the  specifications 
described  above  not  subject  to  final 
results  of  an  administrative  review,  in 
accordance  with  19  CFR  351.222(g)(4). 
We  will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  changed  circumstances 
review. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  the 
issues  raised  in  those  comments,  may  be 
filed  not  later  than  21  days  after  the  date 
of  publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CFR  351.303(f). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  of  the  Act  and 
§§  351.216  and  351.222  of  the 
Department's  regulations. 

Dated:  December  28. 1998. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-245  Filed  1-5-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-0471 

Elemental  Su^hur  From  Canada: 
Preliminary  Rdsults  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  ofl  Commerce. 

ACTION:  Notica  of  preliminary  results  of 
antidiunping  auty  administrative  review 
of  elemental  sulphur  from  Canada. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  quty  order  on  elemental 
sulphur  from  Canada  in  response  to 
requests  from  (he  petitioner,  Freeport- 
McMoRan  Sulphur,  Inc.  ("Freeport"), 
and  the  respondent,  Husky  Oil,  Ltd. 
("Husky").  The  period  of  review 
("POR")  is  froBi  December  1,  1996 
through  Novel  iber  30, 1997. 

We  prelimirarily  determine  that 
respondent,  Husky,  has  sold  subject 
merchandise  ajt  not  less  than  normal 
value  ("NV")  during  the  POR.  Husky 
has  requested  revocation  from  the  order, 
but.  as  explained  in  the  Revocation 
section  below,  we  preliminarily 
determine  thai  Husky  has  not  met  the 
threshold  requirements  to  be  considered 
for  revocation.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  this  adminiitradve  review,  we  will 
instruct  the  U.S.  Customs  Service  not  to 
assess  antidumping  duties  on 
suspended  entries. 

We  invite  interested  parties  to 
comment  on  these  preUminary  results. 
Parties  who  submit  arguments  in  this 
segment  of  the!  proceeding  should  also 
submit  with  ei;h  argument  (1)  a 
statement  of  tlie  issue  and  (2)  a  brief 
summary  of  th  3  argument. 
EFFECTIVE  DAT! :  January  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  FarlaAder  or  Rick  Johnson. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone:  (201)  482-0182  or  (202)  482- 
3818,  respectively. 
SUPPLEMENTARV  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otheilivise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Ac  t  by  the  Uruguay  Round 
Agreements  A<;t  ("URAA").  In  addition. 


unless  otherwise  indicated,  all  citations 
to  the  IDepartment's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351.  62  FR  27296  (May  19, 1997). 

Background 

On  December  17, 1973,  the 
Department  of  the  Treasury  published 
in  the  Federal  Register  (38  FR  34655) 
the  antidumping  finding  on  elemental 
sulphur  from  Canada.  On  December  5, 
1997,  the  Department  published  in  the 
Federal  Register  (62  FR  64353)  a  notice 
of  opportimity  to  request  an 
administrative  review  of  this 
antidumping  finding  for  the  period 
December  1, 1996  through  November 
31,  1997. 

On  December  31, 1997,  in  accordance 
with  19  CFR  351.213(b),  Freeport 
requested  that  we  conduct  an 
administrative  review  of  Husky  and  any 
other  company  that  exported  Husky- 
produced  sulphur  to  the  United  States 
during  the  PC)R.  Also,  on  December  31, 
1997,  Husky  requested  that  we  conduct 
an  administrative  review  and  further 
requested  that  the  Department  revoke 
the  antidumping  order  as  to  Husky.  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  January  26,  1998  (63  FR  3702).  On 
June  26,  1998,  petitioner  submitted  a 
request  that  the  deadline  for  the 
preliminary  results  in  this  review  be 
extended  by  75  days  in  order  to  develop 
the  administrative  record  with  respect 
to  revocation.  On  July  29,  1998,  the 
Department  published  in  the  Federal 
Register  an  extension  of  the  deadline  for 
the  preliminary  results  of  review  to 
November  1,  1998  (63  FR  40391).  On 
August  19, 1998,  the  Department 
published  in  the  Federal  Register  a 
further  extension  of  the  deadline  for  the 
preliminary  results  of  review  to 
December  31,  1998  (63  FR  44420).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act.  As  outlined 
below,  we  preliminarily  determine  a  de 
minimis  margin  of  0.37  percent  for 
Husky,  but  that  Husky  has  not  met  the 
threshold  requirement  to  be  considered 
for  revocation. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  from  September  23, 1998  to 
October  2, 1998,  we  verified  sales  and 
cost  information  provided  by  Husky, 
using  standard  verification  procedures, 
including  an  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  and  are  on  file  in  the  Central 


Records  Unit  ("CRU")  located  in  room 
B-099  of  the  main  Department  of 
Commerce  Building,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  For  changes  to 
Husky's  costs  based  on  verification 
findings,  see  Calculation  o/CV  section 
below. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  elemental  sulphur  from 
Canada.  This  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedule 
("HTS")  subheadings  2503.10.00, 
2503.90.00,  and  2802.00.00.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  Department's  written 
description  of  the  scope  of  this  order 
remains  dispositive.  The  POR  is 
December  1, 1996  through  November 
30. 1997. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review 
section  above,  which  were  produced 
and  sold  by  the  respondent  in  the  home 
market  during  the  POR,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  For  all  of 
Husky's  U.S.  sales,  there  were  identical 
sales  in  the  home  market  on  which  to 
base  comparisons. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP, 
the  LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  affiliated  importer. 

To  determine  whether  NV  safes  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
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LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales  (which  we  note  is  not  the  case  for 
Husky),  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affect  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731 
(November  19,  1997). 

In  the  present  review,  Husky  did  not 
request  a  LOT  adjustment  or  CEP  offset. 
To  ensure  that  no  such  adjustment  was 
necessary,  in  accordance  with  the 
principles  discussed  above,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  Canadian  markets,  including 
the  selling  functions,  classes  of 
customer,  and  selling  expenses. 

In  the  home  market,  Husky  reported 
that  it  sold  through  one  sales  channel: 
to  end-users.  The  selling  functions 
associated  writh  this  channel  included 
inventory  maintenance,  freight  and 
delivery  arrangements,  and  credit 
services.  Hence,  we  preliminarily 
determine  that  there  is  one  LOT  in  the 
home  market. 

In  the  U.S.  market,  Husky  reported 
two  sales  channels:  (1)  To  end-users; 
and  (2)  to  resellers.  Husky's  U.S.  sales 
through  the  second  sales  channel  were 
made  via  a  Canadian  reseller.  Husky 
knows  that  sales  through  this  chaimel 
are  destined  for  the  U.S.  market,  hence, 
Husky  classifies  all  its  sales  in  the 
reseller  sales  channel  as  U.S.  sales.  We 
examined  the  selling  functions 
performed  for  each  of  the  two  U.S.  sales 
chaimels.  Both  sales  channels  involved 
inventory  maintenance,  freight  and 
delivery  arrangements,  and  credit 
services.  Based  on  the  above 
information,  we  preliminarily  determine 
that  there  is  one  LOT  in  the  United 
States. 

Based  on  our  analysis  of  the  selling 
functions  performed  for  sales  in  the 
home  market  and  EP  sales  in  the  U.S. 
market,  we  preliminarily  determine  that 
there  is  not  a  significant  difference  in 
the  selling  functions  performed  in  the 
U.S.  and  home  markets  and  that  these 
sales  are  made  at  the  same  LOT. 
Therefore,  an  LOT  adjustment  is  not 
appropriate. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV.  In 
accordance  with  section  777A(d)(2),  we 


calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  EP  transactions. 

Export  Price 

For  calculation  of  the  price  to  the 
United  States,  we  used  EP,  in 
accordance  with  section  772(a)  of  the 
Act,  because  Husky's  subject 
merchandise  was  sold  to  the  first 
unaffiliated  purchaser  in  either  Canada 
(shipped  directly  from  the  producer  to 
the  U.S.  purchaser)  or  the  United  States 
prior  to  importation,  and  use  of  the  CEP 
methodology  was  not  otherwise 
warranted.  We  calculated  EP  based  on 
free  on  board  (f.o.b.)  plant  or  delivered 
prices  to  unrelated  customers.  We  made 
deductions  to  the  starting  price  for 
movement  expenses  (inland  freight, 
brokerage  and  handling,  and  tank  car 
leasing  expenses)  pursuant  to  section 
772(c)(2)  of  the  Act.  For  a  further 
explanation  of  how  we  calculated  EP, 
see  Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review,  December  31, 1998 
["Analysis  Memo").  Because  Husky 
invoices  its  customers,  in  all  cases,  after 
shipment,  we  have  used  Husky's 
shipment  date  as  the  date  of  sale  for  the 
United  States  in  accordfuice  with  19 
CFR  351.401(1). 

Normal  Value 

We  compared  the  aggregate  volume  of 
Husky's  home  market  sales  of  the 
foreign  like  product  and  U.S.  sales  of 
the  subject  merchandise  to  determine 
whether  the  volume  of  the  foreign  like 
product  Husky  sold  in  Canada  was 
sufficient,  pursuant  to  section 
773(a)(1)(C)  of  the  Act,  to  form  a  basis 
for  NV.  Because  Husky's  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  have  based  the 
determination  of  NV  upon  Husky's 
home  market  sales  of  the  foreign  like 
product.  Moreover,  there  is  no  evidence 
on  the  record  indicating  a  particular 
market  situation  in  the  exporting 
country  that  would  not  permit  a  proper 
comparison  of  home  market  and  U.S. 
prices.  See  section  773(a)(l)(C)(iii)  of 
the  Act.  Thus,  we  based  NV  on  the 
prices  at  which  the  foreign  like  product 
was  first  sold  for  consumption  in 
Canada,  in  the  usual  commercial 
quantities,  in  the  ordinary  course  of 
trade,  and  at  the  same  LOT  as  the  EP 
sales. 

After  testing  home  market  viability 
and  whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 


Comparisons"  and  "Price-to-CV 
Comparison"  sections  of  this  notice. 

Cost  of  Production  ("COP")  Analysis 

Because  the  Department  determined, 
in  the  most  recently  completed  review, 
that  Husky  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  subject  merchandise  (see, 
e.g..  Notice  of  Preliminary  Results  of 
Review:  Elemental  Sulphur  from 
Canada.  62  FR  969  (January  7, 1997)), 
the  Department  determines  in  this 
review  that  there  are  reasonable  grounds 
to  beheve  or  suspect  that  Husky  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise. 
See  section  773(b)(2)(A)(ii)  of  the  Act. 
As  a  result,  the  Department  initiated  a 
cost  of  production  inquiry  in  this  case 
on  February  2.  1998,  to  determine 
whether  Husky  made  home  market  sales 
during  the  POR  at  prices  below  their 
respective  COPs  within  the  meaning  of 
section  773(b)  of  the  Act. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  Husky's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  selling, 
general  and  administrative  expenses 
("SG&A"),  interest  expenses,  and 
packing  costs.  We  used  home  market 
sales  and  COP  information  provided  by 
Husky  in  its  questionnaire  responses. 
We  made  the  following  changes  to 
Husky's  reported  costs  based  on  our 
verification  findings:  (1)  We  included 
"interest  on  subordinated  shareholders' 
loans"  and  "Dividends  on  Class  C 
shares"  in  the  calculation  of  the 
financial  expense  ratio  (Husky  omitted 
these  costs  from  its  calculation  of  COP 
and  CV);  (2)  we  revised  the  reported 
cost  of  sales  ("COS")  figure  used  in  the 
calculation  of  the  financial  expense 
ratio  to  exclude  several  costs  used  in 
Husky's  calculation  of  the  financial 
expense  ratio;  (3)  we  included  certain 
miscellaneous  and  non-operating 
expense  items  in  the  calculation  of  the 
general  and  administrative  ("G&A") 
expense  ratio;  and  (4)  we  revised  the 
reported  COS  figure  used  in  the 
calculation  of  the  G&A  ratio  to  exclude 
several  costs.  See  Memorandum  to  the 
File.  "Preliminary  Cost  Calculations  for 
Husky  Oil.  Ltd.",  dated  December  31, 
1998  and  the  Cost  Verification  Report, 
dated  December  1, 1998. 

B.  Test  of  Home  Market  Prices 

We  compared  the  POR-long  weighted 
average  COP  for  Husky,  adjusted  where 
appropriate  (see  above),  lo  its  home 
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market  sales  ^f  the  foreign  like  product 
as  required  uider  section  773(b)  of  the 
Act.  In  detemiining  whether  to 
disregard  hor|ie  market  sales  made  at 
prices  less  thin  the  COP,  we  examined 
whether:  (1)  Within  an  extended  period 
of  time,  such  Sales  were  made  in 
substantial  quantities;  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  (if  all  costs  within  a 
reasonable  pe  riod  of  time. 

C.  Results  of  I  he  COP  Test 

'    Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  leis  than  20  percent  of  a 
respondent's  ales  of  a  given  product 
witJiin  an  exti  mded  period  of  time  are 
at  prices  less  han  the  COP.  we  do  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales  are 
not  made  in  'Isubstantial  quantities." 
Where  20  per;ent  or  more  of  a 
respondent's  jales  of  a  given  product 
during  the  exi  ended  period  are  at  prices 
less  than  the  (!;OP,  we  determine  such 
sales  to  have  been  made  in  "substantial 
quantities."  See  section  773(b)(2)(C)(i) 
of  the  Act.  The  extended  period  of  time 
for  this  analys  is  is  the  POR.  See  section 
773(b)(2)(B)  oJFthe  Act.  Because  each 
individual  price  was  compared  against 
the  POR-long  [weighted  average  COP, 
any  sales  that  i  were  below  cost  were  also 
at  prices  whiqh  did  not  permit  cost 
recovery  with  in  a  reasonable  period  of 
time.  See  section  773(b)(2)(D).  We 
compared  the  COP  for  liquid  sulphur  to 
the  reported  home  market  prices  less 
any  applicable  movement  charges. 
Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  we  concluded  that  Husky's  below 

-cost  sales  weije  made  in  substantial 
quantities  because  the  volume  of  these 
sales  represented  more  than  20  percent 
of  the  volume  of  sales  imder 
consideration'  for  the  determination  of 
NV.  We  also  ooncluded  that  these 
below-cost  sajes  were  made  within  an 
extended  peribd  of  time  (i.e.,  within  the 
POR)  within  tpe  meaning  of  section  773 
of  the  Act.  Set  Statement  of 
Administrative  Action  ("SAA"), 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  832. 

D.  Ca}culatio)l  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act.  wej  calculated  Husky's  CV 
based  on  the  ^um  of  Husky's  cost  of 
materials,  fab^cation,  SC&A.  interest 
expenses  and  [profit.  We  calculated  the 
COPs  included  in  the  calculation  of  CV 
as  noted  above  in  the  "Calculation  of 
COP"  section  pf  this  notice.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
Husky  in  connection  with  the 
production  aui  d  sale  of  the  foreign  like 


product  in  the  ordinary  course  of  trade, 
for  consumption  in  Canada. 

Price-to-Price  Comparisons 

We  based  NV  on  the  home  market 
prices  to  unaffiliated  purchasers  (Husky 
made  no  sales  to  affiliated  parties). 
Home  market  prices  were  based  on  ex- 
factory  or  delivered  prices.  We  made 
adjustments,  where  applicable,  for 
movement  expenses  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  We  also 
made  adjustments  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  351.410  by  deducting 
home  market  direct  selhng  expenses 
(credit)  and  adding  U.S.  direct  selling 
expenses  (credit). 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  suitable  home 
market  sales  of  the  foreign  like  product. 
We  made  adjustments  to  CV  in 
accordance  with  section  773(a)(8)  of  the 
Act.  For  comparisons  to  EP,  we  made 
COS  adjustments  by  deducting  home 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses. 

Revocation 

As  noted,  Husky  has  requested 
revocation  pursuant  to  19  CFR  351.222, 
which,  at  subsection  (d),  authorizes  the 
Department  to  treat  unreviewed 
intervening  years  as  reviewed  periods 
for  purposes  of  its  revocation  analysis. 
However,  the  Department's  policy  is  not 
to  apply  this  regulation  retroactively  to 
include  periods  subject  to  review  under 
earlier  versions  of  the  regulations.  As 
we  explained  in  a  recent  administrative 
review  of  the  countervailing  duty  order 
on  agricultural  tillage  tools  from  Brazil, 
"(ajlthough  section  351.222(d)  of  the 
Department's  regulations  provides  that 
the  Secretary  may  revoke  the  order  in 
part  when  there  are  unreviewed  years  in 
the  period  upon  which  revocation  is 
based,  the  regulations  do  not  provide  for 
the  application  of  this  provision 
retroactively  to  review  periods  that 
would  have  been  controlled  by  the 
Department's  pre-Uruguay  Round 
regulations."  See  June  11, 1998  Letter 
from  Barbara  Tillman,  Director,  Office  of 
CVD/AD  Enforcement  VI,  to  Randolph  J. 
Stayin,  Barnes  &  Thomburg.  See  also 
Certain  Agricultural  Tillage  Tools  From 
Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  63  FR  37532,  37533  (July  13. 
1998)  ("The  Department  considered 
Marchesan's  revocation  request  and 
determined  that  the  company  did  not 
meet  the  requirements  to  be  considered 
for  revocation  from  the  countervailing 


duty  order.")  (affirmed  in  final  results  at 
63  FR  52685).  Likewise,  in  Frozen 
Concentrated  Orange  Juice  From  Brazil; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  26145, 
26146  (May  12, 1998),  the  Department 
declined  to  apply  new  section  351.222 
retroactively  to  include  periods  that 
would  have  been  reviewed  under  pre- 
URAA  regulatory  authority  in  its 
revocation  analysis. 

Because  the  Department  does  not 
apply  section  351.222(d)  of  the  new 
regulations  retroactively,  any 
imreviewed  periods  that  apply  to  the 
three-consecutive-year  revocation 
requirement  must  be  periods  reviewed 
under  Part  351.  Husky's  1995-96  POR 
thus  cannot  be  considered  the  second  of 
three  consecutive  PORs  in  this 
revocation  analysis.  Therefore,  because 
Husky  has  not  satisfied  the  threshold 
requirement  that  revocation  be  based 
upon  sales  "at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecutive  years,"  we  do  not  reach  the 
additional  criteria  for  revocation 
enumerated  at  19  CFR  351.222  (b)(2)  (ii) 
and  (iii). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  the  period  December  1, 
1996  through  November  30, 1997: 


Manufacturer/exporter 


Husky  Oil,  Ltd. 


Margin 
(percent) 


0.37 


The  Department  will  disclose 
calculations  performed  in  connection 
with  this  preliminary  determination 
within  five  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Case 
briefs  fi-om  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register;  rebuttal  briefs  may 
be  submitted  not  later  than  five  days 
thereafter.  Any  hearing,  if  requested, 
will  be  held  2  days  after  the  scheduled 
date  for  submission  of  rebuttal  briefs. 
Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  case  briefs. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
any  written  comments  or  at  a  hearing, 
not  later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
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on  all  appropriate  entries.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  Customs 
not  to  assess  antidumping  duties  on  the 
merchandise  subject  to  review.  Upon 
completion  of  this  review,  the 
E>epartment  will  issue  appraisement 
instructions  directly  to  ihe  Customs 
Service.  If  applicable,  we  will  calculate 
an  importer-specific  ad  valorem  duty 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP,  by  the  total  statutory  EP 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
difference  between  EP  and  Customs 
value  for  all  merchandise  exeimined 
during  the  POR. 

FuiSiermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  For  Husky,  no  deposit  will  be 
required;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
will  be  the  "all  others"  rate  made 
effective  by  the  final  results  of  the  1993- 
94  administrative  review  of  these  orders 
(see  1992-93  and  1993-94  Final 
Results).  These  deposit  requirements 
shall  remain  in  efiiect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 


Dated:  December  30, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  99-242  Filed  1-5-99;  8:45  am] 
BILUNC  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-670-«4^ 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of  new 
shipper  review. 

EFFECTIVE  DATE:  January  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  StroUo,  Laurel  LaCivita  or 
Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone:  ' 
(202)  482-3782,  (202)  482-4236  or  (202) 
482-3020,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departments 's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351, 
(April,  1998). 

Background 

On  March  27,  1998,  the  Department  of 
Commerce  (the  Department)  received  a 
request  from  Ningbo  Nanlian  Frozen 
Foods  Company,  Ltd.  (Ningbo  Nanlian) 
for  a  new  shipper  antidumping 
administrative  review  of  freshwater 
crawfish  tail  meat.  On  May  8, 1998,  the 
Department  published  its  initiation  of 
this  new  shipper  review  covering  the 
period  of  September  1, 1997  through 
March  31, 1998  (63  FR  25449). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Because  of  the  complexities 
enumerated  in  the  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 


Extension  of  Time  Limit  for  the  New 
Shipper  Review  of  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China,  dated  December  21, 1998,  it  is 
not  practical  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(2)(B)  of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act.  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  35  days  to  February 
15,  1999.  "The  final  results  continue  to 
be  due  90  days  after  the  publication  of 
the  preliminary  results. 

Dated:  December  30, 1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  III. 
IFR  Doc.  99-249  Filed  1-5-99;  8:45  ami 

MLUNQ  CODE  U10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-670-803] 

Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  Pursuant  To  Remand  From 
the  Court  of  International  Trade:  Heavy 
Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China: 
Correction 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  Pursuant  to  Remand  From  the 
Court  of  International  Trade:  Correction. 

EFFECTIVE  DATE:  January  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Thomson  or  Jim  Terpstra,  AD/ 
CVD  Enforcement,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4793/3965, 
respectively. 

CORRECTION:  The  Department  of 
Commerce  (the  Department) 
inadvertently  referenced  an  incorrect 
Federal  Register  notice  in  the 
"Amended  Final  Results"  section  of  the 
Amended  Find  Results  of  Antidumping 
Duty  Administrative  Reviews  Pursuant 
To  Remand  From  the  Court  of 
International  Trade:  Heavy  Forged 
Hand  Tools,  Finished  or  Unfinished. 
With  or  Without  Handles,  From  the 
People's  Republic  of  China,  63  FR  55577 
(October  16, 1998).  Tht*  period  of  review 
(POR)  for  these  amended  final  results  is 
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Register  notice 
of  the  February 


through  Janua 
the  FOR  stated 
the  date  of  the 
determination 


February  1, 19^6  through  January  31, 
1997.  However!  the  Department 
incorrectly  referenced  the  Federal 

covering  the  final  results 
1, 1995  through  January 
31.  1996  FOR  iti  this  notice. 
Specifically,  th*  notice  reads.  "On 
March  13. 19971  the  Department 
published  the  final  results  of  its 
administrative  Reviews  of  the 
antidumping  dity  order  on  heavy  forged 
hand  tools,  finished  or  unfinished,  with 
or  without  handles  (HFHTs)  bom  the 
People's  Republic  of  China  (PRC)  (62  FR 
11813).  These  reviews  cover  five 
manufacturers/exporters  and  the  period 
of  review  (PORJis  February  1, 1996, 
31.1997."  Although 
1996-1997)  was  correct, 
ublication  for  that 
as  incorrect. 
Pursuant  to  the  Department's 
regulations  at  Ifi  CFR  351.224(e),  we 
correct  this  statement  in  the  above- 
referenced  notice  to  read  as  follows: 
"On  April  6,  1998,  the  Department 
published  the  fikial  results  of  its 
administrative  neviews  of  the 
antidumping  duty  order  on  heavy  forged 
hand  tools,  finished  or  unfinished,  with 
or  without  handles  (HFHTs)  from  the 
People's  Republic  of  China  (PRC)  (63  FR 
16758).  These  reviews  cover  five 
manufacturers/exporters  and  the  period 
of  review  (FOR)]  is  February  1,  1996, 
through  January  31, 1997." 

Dated:  Decemlx  r  30, 1998. 

Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 
Administration.    I 

(FR  Doc.  99-248  ijiled  1-5-99;  8:45  am] 

BILUNQ  COO€  3610 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


(A-475-818] 


Certain  Pasta  from  Italy:  Final  Results 
of  New  Shipper  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  C  ommerce. 
SUMMARY:  On  Oitober  6,  1998.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  new  shipper 
review  of  the  ankidumping  duty  order 
on  certain  pastajfrom  Italy.  The  review 
covers  shipments  of  this  merchandise  to 
the  United  Stateis  by  Corex  during  the 
period  July  1. 1997.  through  December 
31,  1997.  These  final  results  do  not 
differ  horn  the  preliminary  results. 

We  find  that  C  !orex  did  not  make  sales 
below  normal  vi  lue  during  the  period  of 


review.  We  will  instruct  the  Customs 
Service  not  to  assess  antidumping 
duties  on  certain  pasta  produced  and 
exported  by  this  company. 
EFFECTIVE  DATE:  January  6.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  John  Brinkmann. 
AD/CVD  Enforcement.  Office  2.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-0631  or  (202)  482- 
5288.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(1997). 

Case  History 

On  March  4,  1998.  in  response  to  a 
request  by  CO.R.EX.  S.r.l.  (Corex).  the 
Department  initiated  a  new  ship{>er 
review. 

On  October  6,  1998.  the  Department 
published  the  preliminary  results  of  this 
review.  See  Notice  of  Preliminary 
Results  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  63  FR 
53641  (Preliminary  Results).  From 
September  28.  through  October  2.  1998. 
we  verified  the  information  submitted 
by  Corex.  On  November  3. 1998,  we 
received  a  case  brief  ft'om  Corex.  We  did 
not  receive  comments  fi-om  any  other 
interested  party. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  poimds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  re&igerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 


dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Instituto 
Mediterraneo  Di  Certificazione  (IMC), 
by  Bioagricoop  Scrl,  or  by  QC&I 
International  Services. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  subheading 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  [HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  order  is  dispositive. 

Scope  Rulings 

On  August  25,  1997.  the  Department 
issued  a  scope  ruling  that  multicolored 
pasta,  imported  in  kitchen  display 
bottles  of  decorative  glass  that  are  sealed 
with  cork  or  paraffin  and  bound  with 
raffia,  is  excluded  from  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  Edward 
Easton  to  Richard  Moreland.  dated 
August  25,  1997.  In  addition,  the 
Department  issued  a  scope  ruling  on 
July  30,  1998,  that  multipacks  consisting 
of  six  one-pound  packages  of  pasta  that 
are  shrink  wrapped  into  a  single 
package  are  within  the  scope  of  the 
antidumping  and  coimtervailing  duty 
orders.  (See  July  30,  1998  letter  from 
Susan  H.  Kuhbach,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.). 

On  October  23,  1997,  the  petitioners  ' 
filed  an  application  requesting  that  the 
Department  initiate  an  anti- 
circumvention  investigation  against 
Barilla  S.r.L.,  an  Italian  producer  and 
exporter  of  pasta.  On  October  5, 1998, 
the  Department  issued  its  final 
determination  that,  pursuant  to  section 
781(a)  of  the  Act,  circumvention  of  the 
antidumping  duty  order  is  occurring  by 
reason  of  exports  of  bulk  pasta  from 
Italy  produced  by  Barilla  which 
subsequently  are  repackaged  in  the 
United  States  into  packages  of  five 
pounds  or  less  for  sale  in  the  United 
States.  (See  Anti-circumvention  Inquiry 
of  the  Antidumping  Duty  Order  on 
Certain  Pasta  from  Italy:  Affirmative 
Final  Determination  of  Circumvention 
of  the  Antidumping  Duty  Order,  63  FR 
54672  (October  13,  1998)). 

On  October  26, 1998,  we  self-initiated 
a  scope  inquiry  to  determine  whether  a 
package  weighing  over  five  pounds  as  a 
result  of  allowable  industry  tolerances 
may  be  within  the  scope  of  the 


'  Borden  Foods  Corp.,  Hershey  Pasta  and  Grocery 
Group,  and  Goocb  Foods  Inc. 
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antidumping  and  countervailing  duty 
orders.  On  November  18, 1998,  the 
Department  received  comments 
regarding  this  scope  inquiry.  The 
Department  received  rebuttal  comments 
on  November  30, 1998.  In  accordance 
with  19  CFR  351.225(f)(5),  the 
Department  will  issue  a  scope  ruling 
within  120  days  of  the  initiation  of  the 
inquiry. 

Price  Comparisons 

We  calculated  export  price  (EP)  and 
normal  value  based  on  the  same 
methodology  used  in  the  Preliminary 
Results,  with  the  following  exception: 

We  used  a  revised  credit  rate  to 
calculate  an  imputed  credit  expense  for 
U.S.  and  Australian  sales,  both  of  which 
were  priced  in  Italian  Lire  (see 
memorandum  from  Constance  Handley 
to  the  file.  Analysis  Memorandum  for 
CO.R.EX.  S.r.L,  (December  18,1998)). 

Analysis  of  Comment  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  As  noted  above,  we 
received  one  comment  from  Corex. 

Comment  1:  Commissions 

Corex  notes  that  during  verification 
Department  officials  learned  of 
commissions  on  Australian  sales  which 
Corex  had  inadvertently  failed  to 
include  in  its  database.  Corex  notes 
further  that  the  Department  officials 
requested  information  relating  to 
Corex's  indirect  selling  expenses. 
Claiming  there  is  no  reason  to  believe 
that  the  information  was  ever 
intentionally  withheld,  Corex  requests 
that  this  information  be  used  in 
calculating  the  final  margin. 

DOC  Position: 

We  are  not  including  the  information 
found  at  verification  because  inclusion 
of  the  information  would  not  affect  the 
final  margin. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists  for  the  period  July  1, 1997 
through  December  31, 1997: 


Manufacturer/exporter 

Margin 
(percent) 

Corex  

0.0 

As  discussed  in  the  Preliminary 
Results,  because  Corex  is  primarily  a 
trading  company,  any  entries  of 
merchandise  exported  by  Corex  must 
identify  Corex  as  the  producer  in  order 
for  the  deposit  rate  established  in  this 
review  to  apply.  If  Corex  is  the  exporter 
but  not  the  producer,  the  deposit  rate 


wrill  be  the  rate  for  the  identified 
producer.  Otherwise,  the  "all  others" 
rate  will  apply. 

Therefore,  the  following  deposit 
requirements  wrill  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fi-om  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
new  shipper  administrative  review,  as 
provided  by  section  751(a)  of  the  Act: 
(1)  The  cash  deposit  rate  for  Corex, 
when  identified  as  the  producer,  will  be 
zero;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the     . 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
manufacturer  participated;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  be  11.26  percent,  the  "all  others" 
rate  established  in  the  less-than- fair- 
value  investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  part  351  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
Af*0  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
pubUshed  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 


Dated:  December  29, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-244  Filed  1-5-99;  8:45  ami 
BILUNQ  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-47&-059] 

Final  Results  of  Expedited  Sunset 
Review:  Pressure  Sensitive  Plastic 
Tape  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  pressure 
sensitive  plastic  tape  from  Italy. 

SUMMARY:  On  September  1,  1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  finding  on  pressure 
sensitive  plastic  tape  from  Italy  (63  FR 
46410)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  Notice  of  Intent 
to  Participate  and  a  complete 
substantive  response  filed  on  behalf  of 
the  domestic  industry,  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW..  Washington,  D.C.  20230; 
telephone  (202)  482-3207  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  January  6,  1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  section  751(c)  and  752  of  the  Act.  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  {"Sunset 
Regulations").  Guidance  on 
methodological  or  ar«alytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
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Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ( "Sunset  i')  Reviews  of 
Antidumping  ond  Countervailing  Duty 
Orders:  Pol  icy  Bulletin.  63  FR  18871 
(April  16. 199^)  ["Sunset  Policy 
Bulletin"). 

Scope 

Imports  covered  by  the  review  are 
shipments  of  pressure  sensitive  plastic 
tape  ("PSPT")|measuring  over  V/a 
inches  in  width  and  not  exceeding  4 
mils  in  thickness.  The  above  described 
PSPT  was  classified  under  HTS 
subheadings  3pl9.90.20  and  3919.90.50. 
On  May  7, 19^,  the  Department  issued 
a  scope  ruling  ion  highlighting  "note 
tape"  and  determined  that  it  was  not 
within  the  scope  of  the  order.  See  Scope 
Rulings.  57  FR  19602.  The  HTS 
subheadings  aj  e  provided  for 
convenience  aiid  for  U.S.  Customs 
purposes  only,  The  written  description 
remains  dispoiitive  as  to  the  scope  of 
the  product  co  /erage. 

This  review  :overs  all  manufacturers 
and  exporters  of  pressure  sensitive 
plastic  tape  from  Italy,  other  than 
Flasturopa  (which  was  excluded  in  the 
original  less  th  in  fair  value 
investigation  conducted  by  the  Treasury 
Department),  apd  Autodesivitalia, 
S.p.A.  and  Boston  S.p.A..  for  which  the 
finding  has  bein  revoked. '  The  finding 
remains  in  effe  ct  for  all  other  imports  of 
the  subject  meichandise  from  Italy. 

Background     I 

On  September  1, 1998.  the 
Department  initiated  a  sunset  review  of 
the  antidumping  finding  on  pressure 
sensitive  plastic  tape  from  Italy  (63  FR 
46410)  pursuant  to  section  751(c)  of  the 
Act.  The  Depaijtment  received  a  Notice 
of  Intent  to  Participate  from  Minnesota 
Mining  &  Mani^facturing  Company 
("3M"),  withinJ  the  deadline  specified  in 
section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  3afi  claimed  interested 
party  status  un^er  section  771(9)(C)  of 
the  Act.  as  a  United  States  producer  of 
pressure  sensitive  plastic  tape.  3M 
stated  that  it  was  the  petitioner  in  the 
investigation  and  has  participated  in  the 
Department's  subsequent  administrative 
reviews.  On  Sebtember  29,  1998.  the 
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in  Port:  55  FR  6031 
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Department  received  a  substantive 
response  from  3M,  within  the  30-day 
deadline  specified  in  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
response  from  any  respondent 
interested  party.  As  a  result,  pursuant  to 
section  751(c)(3)(B)  of  the  Act,  and  our 
regulations  (19  C.F.R. 
§351.218(e)(l)(ii)(C)(2)),  we  determined 
to  conduct  an  expedited  review. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  finding,  and  it  shall 
provide  to  the  International  Trade 
-Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
3M's  comments  with  respect  to  the 
continuation  or  recurrence  of  dimiping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  (see  section  II.A.3.  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 


order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3.  of  the 
Sunset  Policy  Bulletin). 

The  antidumping  finding  on  pressure 
sensitive  plastic  tape  from  Italy  was 
published  in  the  Federal  Register  as 
Treasury  Decision  77-258,  42  FR  56110 
(Oct.  21,1977).  The  Department  has 
conducted  numerous  administrative 
reviews.  ^ 

In  its  substantive  response,  3M  argued 
that  revocation  of  the  finding  would 
result  in  the  continuation  or  recurrence 
of  dumping  that  has  been  persistent 
since  1977.  Additionally,  3M  concluded 
that  without  the  discipline  of  the 
finding  (1)  the  present  dumping  margins 
would  increase  to  an  even  greater 
magnitude  than  has  been  evident  in  the 
preceding  years  when  the  order  was  in 
effect,  and  (2)  the  volume  of  dumped 
merchandise  would  sharply  increase. 
3M  supported  this  conclusion  on  the 
basis  that  while  the  finding  has  been  in 
effect,  margins  greater  than  de  minimis 
have  persisted  and  the  import  volume 
has  declined. 

With  respect  to  the  existence  of 
dumping  margins  over  the  life  of  the 
finding,  in  its  substantive  response  3M 
stated  that  "although  certain  Italian 
producers  have  sporadically  had  zero  or 
de  minimis  margins  during  certain 
review  periods,  it  is  apparent  that  the 
subject  merchandise  has  been  dumped 
at  margins  greater  than  de  minimis 
throughout  the  history  of  the  order. 


2  Pressure  Sensitive  Plastic  Tape  From  Italy;  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  48  FR  35686  (Aug.  5,1983):  Pressuiv 
Sensitive  Plastic  Tape  from  Italy;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  51  FR 
43955  (Dec.5,1986):  Pressure  Sensitive  Plastic  Tape 
From  Italy;  Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation  in  Part;  53 
FR  16444  (May  9.1988)  with  respect  to 
Autodesivitalia.S.p.A.;  Pressure  Sensitive  Plastic 
Tape  From  Italy;  Final  Results  of  Antidumping  Duty 
Administrative  Review;  54  FR  13091  (May  30,1989); 
Pressure  Sensitive  Plastic  Tape  From  Italy;  Final 
Results  of  Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part;  55  FR  6031  (Feb.  21, 
1990)  with  respect  to  Boston.  S.p.A.;  Pressure 
Sensitive  Plastic  Tope  From  Italy;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  55  FR 
49670  (Nov.  30,  1990);  Pressure  Sensitive  Plastic 
Tape  from  Italy;  Final  Results  of  Antidumping  Duty 
Administrative  Review;  56  FR  56630  (Nov  6, 1991): 
Pressure  Sensitive  Plastic  Tape  From  Italy;  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  58  FR  51616  (Oct.  4.  1993):  Pressure 
Sensitive  Plastic  Tape  From  Italy;  Final  Results  of 
Antidumping  Administrative  Review;  59  FR  36162 
(Apr.l3, 1994);  Pressure  Sensitive  Plastic  Tape 
From  Italy;  Final  Results  of  Antidumping  Duty 
Administrative  Review;  60  FR  55362  (Oct.  31.1995); 
Pressure  Sensitive  Plastic  Tape  From  Italy;  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  63  FR  50882  (Sep.23,  1998). 
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ranging  from  1.19  percent  to  12.66 
percent."  ^  3M  pointed  to  the  fact  that  in 
the  recent  administrative  review 
covering  period  October  1, 1996 — 
September  9, 1997,  the  Italian  producer 
subject  to  review  was  found  to  have  a 
dumping  margin  of  12.66  percent.  * 

As  discussed  in  Section  II.  A.  3.  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  "(ilf 
companies  continue  to  dump  with  the 
discipline  of  an  order  in  place,  it  is 
reasonable  to  assume  that  dumping 
would  continue  if  the  discipline  were 
removed."  The  Department  has  foimd 
dumping  margins  for  various  companies 
during  administrative  reviews 
conducted  over  the  life  of  this  finding. 
Dumping  margins  above  de  minimis 
continue  in  effect  for  some  of  these 
companies.  For  example,  margins  of 
12.66  percent  were  found  in 
administrative  reviews  conducted  on 
shipments  of  both  N.A.R.  S.p.A. 
("NAR")  and  Autoadesivi  Magri  for  the 
period  1993-1994  and  for  NAR  for  the 
period  1996-1997. '  Therefore,  given 
that  dumping  has  continued  over  the 
life  of  the  finding,  and  absent  argiunent 
and  evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  if  the  finding  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  normally  will 
provide  to  the  Commission  the 
company-specific  margin  from  the 
investigation  for  each  company.  For 
companies  not  specifically  investigated 
or  for  companies  that  did  not  begin 
shipping  imtil  after  the  order  was 
issued,  the  Department  normally  will 
provide  a  margin  based  on  the  all  others 
rate  from  the  investigation.  The 
Department  clarified  that  for  sunset 
reviews  of  antidvunping  findings,  the 
Department  normally  will  provide  the 
company-specific  or  all  others  rate 
included  in  the  Treasury  finding 
published  in  the  Federal  Register. 
Additionally,  if  no  company-specific 
margin  or  all  others  rate  is  included  in 
the  Treasury  finding,  the  Department 


3  See  September  29.  1998,  SubsUntive  Response 
of  3M  at  4. 

*  See  Pressure  Sensitive  Plastic  Tape  From  Italy; 
Final  Besults  of  Antidumping  Duty  Administrative 
Review;  63  FR  50822  (September  23,  1998)  and 
September  29, 1998,  Substantive  Response  of  3M  at 
4. 

'  See  Pressure  Sensitive  Plastic  Tape  From  Italy; 
Final  Results  of  Antidumping  Duty  Administrative 
Review;  60  FR  55362  (October  31,  1995)  with 
respect  to  NAR  and  Autoadesivi  Magri,  and 
Pressure  Sensitive  Plastic  Tape  From  Italy;  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  63  FR  50882  (September  23,  1998)  with 
respect  to  NAR. 


normally  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  first  final  results  of 
administrative  review  published  in  the 
Federal  Register  by  the  Department. 
However,  if  the  first  final  results  do  not 
contain  a  margin  for  a  particular 
company,  the  Department  normally  will 
provide  the  Commission,  as  the  margin 
for  that  company,  the  first  "new 
shipper"  rate  established  by  the 
Department  for  that  finding.  See  section 
II.B.l  of  the  Sunset  Policy  Bulletin. 
Exceptions  to  this  poficy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  See  sections  11. B. 2  and 
3  of  the  Sunset  Policy  Bulletin. 

In  its  May  31. 1977,  determination  of 
sales  of  less  than  fair  value  ("LTFV") 
Treasury  reported  the  following  range  of 
margins,  by  company:  Boston — zero  to 
17  percent.  Comet — 2  to  19  percent,  and 
Manuli  1 — 26  percent.  Treasury  did  not 
identify  weighted-average  margins  nor 
an  all  others  rate. 

In  its  substantive  response,  3M 
requested  that  the  Department  select  the 
highest  company-specific  margin 
identified  in  Treasury's  LTFV 
determination,  specifically,  Boston — 17 
percent,  Comet — 18  percent,  and 
Manuli — 26  percent.  3M  also  requested 
that,  consistent  with  the  Sunset  Policy 
Bulletin,  the  Department  use  the  first 
"new  shippers"  rate  from  the  final 
results  of  the  first  review  conducted  by 
the  Department  as  the  margin  likely  to 
prevail  for  all  other  companies.  Finally, 
3M  requested  that  the  Department 
assign  to  Autoadesivitalia,  S.p.A.  the  all 
others  rate  of  12.66  percent  regardless  of 
the  fact  that  the  Department  determined 
a  zero  margin  for  Autoadesivitalia, 
S.p.A.  in  the  first  administrative  review 
(because  the  company  ceased  shipments 
of  the  subject  merchandise  after  October 
5, 1982).  3M  argued  that  it  is  apparent 
that  Autoadesivitalia  cannot  presently 
sell  the  subject  merchandise  into  the 
United  States  without  dumping  and, 
therefore,  good  cause  exists  for  the 
Department  to  assiune  that  the 
magnitude  of  the  dumping  margin  for 
that  company,  at  the  present  time, 
would  similarly  be  12.66  percent. 

In  its  LTFV  determination.  Treasury 
specified  the  percentage  of  sales 
reviewed  and  the  range  of  margins 
found,  by  company.  Treasury  did  not, 
however,  indicate  a  weighted-average 
margin  by  company.  We  do  not  agree 
with  3M's  suggestion  that  the  highest 
margin  found  by  Treasury  is 
representative  of  the  magnitude  of  the 
margin  likely  to  prevail  if  the  finding 
were  revoked.  Rather,  consistent  with 
Section  752(c)  of  the  Act,  which 


provides  that  in  making  the 
determination  of  likelihood  "the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews'  (emphasis  added),  we 
determine  that  a  weighted-average 
margin  is  more  appropriate  than  the 
highest  individual  margin  found  by 
Treasury. 

In  section  II.B.l.  of  the  Sunset  Policy 
Bulletin,  the  Department  discussed  the 
legislative  history  related  to  selection  of 
the  magnitude  of  the  margin  Ukely  to 
prevail  and  clarified  the  prefecence  for 
selecting  a  margin  "from  the' 
investigation,  because  that  is  the  only 
calculated  rate  that  reflects  the  behavior 
of  exporters  . .  .  without  the  discipUne 
of  an  order  or  suspension  agreement  in 
place."  We  note  that  in  its  final 
affirmative  determination  of  injury,  the 
Conunission  identified  the  weighted- 
average  margin  found  by  Treasury  in  its 
investigation.  See  Pressure  Sensitive 
Plastic  Tape  From  Italy;  Determination 
of  Injury  or  Likelihood  Thereof;  42  FR 
44853  (September  7, 1977).  Specifically, 
the  Commission  reported  that  the 
weighted-average  margin  for  the  three 
firms'  LTFV  sales  was  about  ten  percent. 
Therefore,  the  Department  determines 
that  the  magnitude  of  the  margin  likely 
to  prevail  if  the  finding  were  revoked  is 
10  percent,  the  weighted-average  margin 
of  dumping  found  in  the  original 
investigation. 

With  respect  to  Autoadesivitalia,  we 
note  that,  based  on  a  finding  of  de 
minimis  dumping  margins  during  the 
period  October  1,  1980  through  October 
5,  1982,  and  no  subsequent  requests  for 
review,  the  Department  determined  to 
revoke  the  finding  with  respect  to 
Autoadesivitalia  in  the  administrative 
review  covering  the  period  October 
1985  through  September  1986.*  Because 
the  finding  has  been  revoked  with 
respect  to  Autoadesivitalia,  we  are  not 
reporting  a  margin  for  that  company  to 
thelTC. 

In  its  comments,  3M  noted  that  the 
Department  has  not  issued  any 
determination  with  regard  to  duty 
absorption.  However,  3M  requested  that 
the  Department  assume  that  duty 
absorption  is  taking  place  and  adjust  the 
margin  by  increasing  the  likely  margin 
by  the  amount  attributable  to  duty 
absorption.  3M  stated  that  in  instances 
where  the  foreign  exporter  sells  the 
subject  merchandise  through  an 
affiliated  importer,  and  absent  a  finding 
in  this  sunset  proceeding  that  no  duty 


'  See  Pressure  Sensitive  Plastic  Tape  From  Italy; 
Final  Results  of  Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part.  53  FR  16444  (May 
9.  1988). 
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absorption  is  tajdng  place,  the 
Department  shciuld  make  this 
assumption  and  adjustment.  We 
disagree  with  3M.  With  respect  to  this 
find^g,  we  not*  that  3M  did  not  request 
a  duty  absorption  determination  during 
the  administrative  review  initiated  in 
1996  (3M's  first! opportunity  to  request 
a  duty  absorption  determination^).*  In 
fact,  the  administrative  review  initiated 
in  1996,  covering  NAR,  was  initiated  in 
response  to  a  request  from  Horizon 
Plastics,  an  impjorter  of  tape  from  Italy. 
Commerce  did  Hot  conduct  a  duty 
absorption  inquiry;  thus  the  record  does 
not  support  a  finding  of  duty 
absorption.  Thei«fore,  we  have  not 
adopted  3M's  r^uest. 

Final  Results  of|  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  continu^ion  or  recurrence  of 
dumping  at  the  (nargins  listed  below. 


Manufacturedexporter 


S.^.A 


Autoadesivitali, 
Boston,  S.p.A 

Comet  SARA.  S.p^V  

Ccsnx)nastri,  S.p.A 

Manuli  Autoadesivf  (Manuli) 

Plasturopa , , 

Naiionale  Imballaogi 
SMAC,  S.p.A 
All  Others 


Margin 
(percent) 


10.00 
10.00 
10.00 

10.00 
10.00 
10.00 


Revoked. 


I  serve 


This  notice  serves  as  the  only 
reminder  to  parljies  subject  to 
administrative  protective  order  (APO)  of 
their  responsibi^ty  concerning  the 
disposition  of  ptoprietary  information 
disclosed  underline  in  accordance 
with  19  CFR  35t305  of  the 
Department's  regulations.  Timely 
•notification  of  return/destruction  of 
APO  materials  ok  conversion  to  judicial 
protective  order^is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  o^an  APO  is  a 
sanctionable  viojlation. 

This  five-yearjC'sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and|777(i)(l)  of  the  Act. 


'Section  751(a)(4)  bf  the  Act  provides  that, 
during  the  second  and  fourth  administrative  review 
of  an  order  (or,  for  transition  orders,  during  an 
administrative  review  initiated  in  1996  or  1998  [see 
19  CFR  351.213  (j)),  ipon  request,  the  Department 
will  determine  wbetler  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or  exporter 
subject  to  a  fmding  if  the  subject  merchandise  is 
sold  in  the  United  Sntes  through  an  importer  who 
is  affiliated  with  suck  foreign  producer  or  exporter. 

'The  deadline  for  Requesting  a  duty  absorption 
determination  in  theladministrative  review  of  this 
finding  initiated  on  November  30, 1998,  is 
ISecember  30, 1998. 


Dated:  December  30, 1998. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-250  Filed  1-5-99;  8:45  am] 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Certain  Stainless  Steel  Wire  Rod  from 
India;  Final  Results  of  Antidumping 
Duty  Administrative  and  New  Shipper 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  new  shipper  reviews. 

SUMMARY:  On  September  9, 1998,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  and 
new  shipper  reviews  of  the  antidumping 
duty  order  on  certain  stainless  steel  wire 
rod  ("SSWR")  from  hidia.  These 
reviews  covered  one  manufacturer/ 
exporter,  Mukand,  Ltd.  ("Mukand"),  of 
the  subject  merchandise  for  the  period 
December  1,  1996  through  November 
30, 1997,  and  two  new  shippers,  Viraj 
Group  ("Viraj")  and  Panchamahal  Steel 
Ltd.  ("Panchmahal").  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  no  comments  and  have  not 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  January  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Dybczak  (Mukand),  Carrie  Blozy 
(Viraj).  Stephen  Bailey  (Panchmahal)  or 
Rick  Johnson.  AD/CVD  Enforcement 
Group  III.  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone;  (202)  482-1398  (Dybczak), 
(202)  482-0165  (Blozy),  (202) 482-0413 
(Bailey),  or  (202)  482-3818  (Johnson). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 


indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Background 

On  October  20, 1993,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rod  from  India  (58 
FR  54110).  On  December  5, 1997,  the 
Department  published  in  the  Federal 
Register  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  duty  order  (62  FR  64353). 
On  December  22, 1997,  in  accordance 
writh  19  CFR  351.213(b),  respondent 
Mukand  requested  that  we  conduct  an 
administrative  review.  We  published 
the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  January  26, 1998  (62  FR  3702).  On 
December  24,  1997,  and  December  31, 
1997,  Panchmahal  and  Viraj, 
respectively,  submitted  requests  for  new 
shipper  reviews.  On  February  5, 1998, 
the  notice  of  initiation  of  these  new 
shipper  reviews  was  published  in  the 
Federal  Register  (63  FR  5930). 

On  September  9,  1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  48184)  the  preliminary 
results  of  its  administrative  review  and 
new  shipper  reviews  of  the  antidumping 
duty  order  on  certain  stainless  steel  wire 
rod  from  India  (62  FR  3702).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  no  comments.  The  Department 
has  now  completed  these  reviews  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  SSWR  from  India.  SSWR 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and/or  pickled 
roimds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  normally  sold  in  coiled  form, 
and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  are  round  in  cross-section  shape, 
annealed  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this  review  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030. 
7221.00.0040.  7221.00.0045. 
7221.00.0060.  7221.00.0075.  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
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("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  vmtten 
description  of  the  merchandise  imder 
review  is  dispositive. 

The  administrative  review  covers  one 
company,  Mukand,  while  both  Viraj  and 
Panchmahal  are  reviewed  as  new 
shippers.  The  period  of  review  for  all 
three  companies  is  December  1, 1996 
through  November  30, 1997. 

Final  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
determine  the  dumping  margins  (in 
percent)  for  the  period  December  1, 
1996  through  November  30, 1997,  for 
the  companies  under  review  to  be  as 
follows: 


Producer/manufacturer/exporter 


Mukand  

Viraj 

Panchmahal 


Margin 
(percent) 


0.00 
0.00 
0.00 


The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Fiirthennore,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawm 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  as  provided  by 
section  751(a)  of  the  Act:  (1)  The  cash 
deposit  rates  for  Mukand,  Viraj,  and 
Panchmahal  vtrill  be  the  rates  stated 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  rate  will 
be  48.80  percent,  which  is  the  "all 
others"  rate  as  established  in  the  LTFV 
investigation.  The  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  section  351.4Q2(f)  to  file 
a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 


presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  psurties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  (1997).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

The  administrative  review  and  new 
shipper  reviews  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a)). 

Dated:  December  22. 1998. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  99-246  Filed  1-5-99;  8:45  am] 
BtLUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-068] 

Final  Results  of  Expedited  Sunset 
Review:  Steel  Wire  Strand  from  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  steel  wire 
strand  from  Japan. 

summary:  On  September  1, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  finding  on  steel  wire 
strand  from  Japan  (63  FR  46410) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantive  comments 
filed  on  behalf  of  the  domestic  industry 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
finding  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  the  Review  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  PoUcy  for  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  January  6. 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  finding  is  steel  wire 
strand,  other  than  alloy  steel,  not 
galvanized,  which  are  stress-relieved 
and  suitable  for  use  in  prestressed 
concrete.  Such  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7312.10.30.12.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  imports  from  all 
manufacturers  and  exporters  of  steel 
wire  strand  from  Japan,  other  than 
imports  produced  by  Sumitomo  Electric 
Ind.,  Ltd.  and  exported  by  the 
Sumitomo  Corp..  for  which  the  finding 
has  been  revoked  (51  FR  30894.  August 
29.  1986).  and  imports  produced  by 
Kawasaki  Steel  Techno- Wire  (formerly 
known  as  Kawatetsu  Wire  Products  Co.. 
Ltd.).  for  which  the  investigation  was 
discontinued  (43  FR  38495,  August  28. 
1978). 

Background 

On  September  1.  1998.  the 
Department  initiated  a  sunset  review  of 
the  antidumping  finding  on  steel  wire 
strand  from  Japan  (63  FR  46410). 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  Notice  of 
Intent  to  Participate  on  behalf  of  the 
American  Spring  Wire  Corp..  Florida 
Wire  &  Cable.  Inc.,  Insteel  Wire 
Products  and  Sumiden  Wire  Products 
Corp.  (collectively  "the  domestic 
industry")  on  September  16, 1998, 
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within  the  deadl 


ne  specified  in  section 


351. 218(d)(l)(i)  (if  the  Sunsef 
Regulations.  Eac  i  company  claimed 
interested  party  i  tatus  under  section 
771(9)(C)  of  the  J  LCt.  as  a  U.S. 
manufacturer  of  1 1  domestic  like 
product.  In  additjon,  American  Spring 
Wire  Corp  and  Florida  Wire  &  Cable 
indicated  that  they  were  two  of  the 
original  five  peti|ioners  and  that  the 
three  other  original  petitioners  are  no 
longer  producers!  of  the  subject 
merchandise.  We  received  a  complete 
substantive  response  from  the  domestic 
industry  on  Octooer  1.  1998,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  undir  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  aresuh,  pursuant  to  19 
CFR  351.218(e)(lh(ii)(C),  the  Department 
determined  to  copduct  an  expedited, 
120-day,  review  bf  this  finding. 

Determination 

In  accordance  vith  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  finding 
would  be  likely  t )  lead  to  continuation 
or  recurrence  of  (  umping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  deteBmination,  the 
Department  shallj  consider  the  weighted- 
average  dumping]  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  Volume  of  imports  of 
the  subject  merct^andise  for  the  period 
before  and  the  pekiod  after  the  issuance 
of  the  antidumping  finding,  and  shall 
provide  to  the  Inljernational  Trade 
Commission  ("the  Commission")  the 
magnitude  of  thelmargin  of  dumping 
likely  to  prevail  ijf  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  tne  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  commentts  with  respect  to 
continuation  or  r  scurrence  of  dumping 
and  the  magnitud  e  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Diunping 

Drawing  on  tha  guidance  provided  in 
the  legislative  hi^ory  accompanying  the 
Uruguay  Rouind  .Agreements  Act 
("URAA"),  specifccally  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  loi-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  t|ie  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providin  j  guidance  on 


methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  {see 
section  II.  A. 3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

The  antidumping  finding  on  steel 
wire  strand  from  Japan  was  published  in 
the  Federal  Register  as  Treasury 
Decision  78-487  (43  FR  57599, 
December  8, 1978).  Prior  to  this  finding, 
on  August  28,  1978,  Treasury 
discontinued  the  dumping  investigation 
writh  respect  to  imports  fi-om  Kawatetsu 
Wire  Products  Co.,  Ltd.  (43  FR  38495, 
August  28, 1978).  Since  the  Treasury 
finding,  the  Department  has  conducted 
several  administrative  reviews. '  On 
August  29, 1986.  the  Department 
revoked  the  finding  with  respect  to 
imports  produced  by  Sumitomo  Electric 
Ind.,  Ltd.  and  exported  by  the 
Sumitomo  Corp.  (51  FR  30894,  August 
29,  1986).  On  March  5, 1990,  the 
E)epartment  issued  the  final  results  of  a 
changed  circimistances  review, 
determining  that  Kawasaki  Steel 
Techno-Wire  was  the  successor  to 


'  See  Steel  Wire  Strand  for  Prestressed  Concrete 
from  Japan;  Final  Results  of  Antidumping  Duty 
Administrative  Review;  48  FR  45586  (October  6, 
1983):  Steel  Wire  Strand  for  Prestressed  Concrete 
from  Japan;  Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation  in  Part;  51 
FR  30894  (August  29.  1986):  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  52  FR 
4373  (February  11,  1987);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review:  52  FR 
37997  (October  13,  1987):  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  53  FR 
9787  (March  25. 1988):  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  53  FR 
11162  (April  5. 1988):  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative  Review;  55  FR 
28796  (July  13.  1990);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  55  FR 
46853  (November  7. 1990);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  56  FR 
66840  (December  26, 1991);  and  Steel  Wire  Strand 
for  Prestressed  Concrete  from  Japan;  Notice  of  Final 
Court  Decision  and  Amended  Final  Results  of 
Antidumping  Duty  Administrative  Review;  62  FR 
60688  (November  12.  1997). 


Kawatetsu  Wire  Products  Co.,  Ltd.  and, 
therefore,  that  the  discontinuance 
issued  to  Kawatetsu  Wire  Products  Co., 
Ltd.  applied  to  Kawasaki  Steel  Techno- 
Wire  (55  FR  7759,  March  5,  1990).  The 
finding  remains  in  effect  for  all  other 
manufacturers  and  exporters  of  the 
subject  merchandise. 

In  its  substantive  response,  the 
domestic  industry  argued  that  the 
actions  taken  by  producers  and 
exporters  of  Japanese  steel  wire  strand 
during  the  life  of  the  finding  indicate 
that  "(w)ere  the  finding  to  be  revoked, 
it  is  likely  that  dumping  would  continue 
because  the  evidence  demonstrates  that 
the  Japanese  producers  and  exporters 
need  to  dump  to  sell  in  any  significant 
quantities  in  the  United  States'  (see 
October  1, 1998,  Substantive  Response 
of  the  Domestic  Industry).  With  respect 
to  whether  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  finding,  the  domestic 
industry  stated  that,  as  documented  in 
the  final  results  of  administrative 
reviews  issued  by  the  Department,  a 
"review  of  the  behavior  of  Japanese 
producers  following  the  imposition  of 
the  antidumping  finding  shows 
continued  dumping  by  at  least  one 
producer,  Tokyo  Rope  Manufacturing,  at 
a  rate  of  4.5  percent  following 
imposition  of  the  order"  (see  October  1, 
1998,  Substantive  Response  of  the 
Domestic  Industry). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  finding,  the  domestic 
industry,  citing  U.S.  Department  of 
Commerce  reports  and  U.S.  Census 
statistics  for  U.S.  imports  (IM146 
reports),  asserted  that  "imports  of  PC 
Strand  from  Japan  have  fallen  to 
insignificant  commercial  volumes" 
since  the  imposition  of  the  finding.^ 
Furthermore,  the  domestic  industry 
argued  that  decreasing  import  volumes 
together  with  the  existence  of  an 
antidumping  duty  finding  strongly 
supports  the  conclusion  that  dumping 
would  continue  if  the  finding  were 
revoked  and  demonstrates  that  Japanese 
manufacturers  of  steel  wire  strand 
cannot  sell  in  the  United  States  without 
dumping. 

In  conclusion,  the  domestic  industry 
argued  that  the  Department  should 
determine  that  there  is  a  likelihood  that 
dumping  would  continue  were  the 
finding  revoked  because  (1)  dumping 
margins  have  existed  throughout  the  life 
of  the  finding,  and  (2)  most  companies 


^The  domestic  industry  provided  information  on 
U.S.  imports  of  steel  wire  strand  for  prestressed 
concrete  from  |apan,  on  an  annual  basis,  in  short 
tons,  from  1975  through  1998.  The  1998  data  was 
annualized  based  on  data  from  January  through 
July.  1998. 
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have  dramatically  reduced  exports  or 
ceased  exports  of  the  subject 
merchandise  altogether. 

As  discussed  in  Section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  A  dumping 
margin  above  de  minimis  continues  to 
exist  for  shipments  of  the  subject 
merchandise  from  the  Tokyo  Wire  Rope 
Manufacturing  Co.,  Ltd.-^ 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considered  the 
volume  of  imports  before  and  after 
issuance  of  the  finding.  The  import 
statistics  provided  by  the  domestic 
industry  on  imports  of  the  subject 
merchandise  between  1975  and  1998, 
and  confirmed  through  the 
Department's  examination  of  U.S. 
Census  data  (IM146  reports), 
demonstrate  that  in  the  two  years 
following  the  imposition  of  the  finding, 
imports  of  the  subject  merchandise  fell 
by  approximately  50,000  short  tons 
(from  approximately  80,000  in  1978  to 
approximately  30,000  short  tons  in 
1980).  Since  that  period,  imports  of 
subject  merchandise  have  decreased 
every  year,  with  few  exceptions.  The 
statistics  demonstrate  that  imports  of 
steel  wire  strand  from  Japan  have  not 
been  above  1000  short  tons  per  year 
since  1990.  This  is  consistent  with  the 
Department's  findings  of  no  shipments 
by  the  reviewed  companies  in  many  of 
the  administrative  reviews  conducted 
by  the  Department.* 


'  See  Steel  Wire  Strand  for  Prestressed  Concrete 
from  Japan;  Final  Results  of  Antidumping  Duty 
Administrative  Review,  52  FR  4373  (February  11, 
1987),  as  corrected  by  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review; 
Correction;  52  FR  37997  (October  13, 19«7). 

*See  Steel  Wire  Strand  for  Fiestressed  Concrete 
from  Japan;  Final  Results  of  Antidumping  Duty 
Administrative  Review;  48  FR  45586  (October  6. 
1983);  Steel  Wire  Strand  for  Prestressed  Concrete 
from  Japan;  Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation  in  Part;  51 
FR  30894  (August  29.  1986);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  52  FR 
4373  (February  11, 1987);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  52  FR 
37997  (October  13,  1987);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  53  FR 
9787  (March  25, 1988);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  53  FR 
11162  (April  5,  1988);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  55  FR 
28796  (July  13.  1990);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  55  FR 
46853  (November  7, 1990);  Steel  Wire  Strand  for 


Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  finding  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  A  deposit  rate  above  a  de 
minimis  level  continues  in  effect  for 
exports  of  the  subject  merchandise  by  at 
least  one  known  Japanese  manufacturer/ 
exporter.  Therefore,  given  that  dumping 
has  continued  over  the  life  of  the 
finding,  and  absent  argument  and 
evidence  to  the  contrary,  the 
E)epartment  determines  that  dumping  is 
likely  to  continue  if  the  finding  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  (See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

Treasury,  in  its  final  determination  of 
sales  at  less  than  fair  value,  published 
weighted-average  dumping  margins  for 
five  Japanese  manufacturers  and 
exporters  of  steel  wire  strand  (43  FR 
38495,  August  28,  1978).  Of  these  five 
manufacturers.  Treasury  discontinued 
the  investigation  for  one  because  of  de 
minimis  margins  (Kawatetsu,  43  FR 
38495,  August  28,  1978)  and  the 
Department  subsequently  revoked  the 
order  with  respect  to  another 
(Sumitomo,  51  FR  30894,  August  29, 
1986).  Treasury  did  not  publish  an  "all 
others"  rate  in  its  determination.  The 
Department  indicated  in  the  Sunset 
Policy  Bulletin  that,  under  these 
circumstances,  the  Department  normally 
will  provide  to  the  Commission,  as  the 
margin  for  any  new  company  not 
reviewed  by  Treasury,  the  first  "new 
shipper"  rate  established  by  the 
Department  for  that  finding  (see  section 
n.B.l).  We  note,  that,  to  date,  the 


Prestressed  Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review;  56  FR 
66840  (December  26,  1991);  and  Steel  Wire  Strand 
for  Prestressed  Concrete  from  Japan;  Notice  of  Final 
Court  Decision  and  Amended  Final  Results  of 
Antidumping  Duly  Administrative  Review;  62  FR 
60688  (November  12.  1997). 


Department  has  not  issued  any  duty 
absorption  findings  in  this  case. 

In  its  substantive  response,  the 
domestic  industry  recommended  that, 
consistent  with  the  Sunset  Policy 
Bulletin,  the  Department  provide  to  the 
Commission  the  company-specific 
margins  included  in  the  "Treasury 
determination  published  in  the  Federal 
Register.  Further,  the  domestic  industry 
stated  that  the  Department  should 
inform  the  Commission  of  the  two 
companies  for  which  this  finding  has 
been  revoked,  Kawasaki  Steel  Techno 
Wire  and  Sumitomo  Electric  Industries, 
Ltd. 

As  for  companies  not  reviewed  in  the 
original  investigation,  the  domestic 
industry  argued  that  the  Department 
assign  these  companies  a  rate  of  15.8 
percent,  the  highest  company-specific 
rate  identified  by  Treasury  in  its 
determination.  Citing  the  September  29, 
1982,  Federal  Register  notice  Clear 
Sheet  Glass  from  Taiwan:  Final  Results 
of  Administrative  Review  of 
Antidumping  Finding.  47  FR  42769,  the 
domestic  industry  stated  that  the 
Department  should  follow  its  practice  of 
automatically  assigning  the  highest  rate 
for  any  of  the  investigated  companies  as 
the  "all  others."  Therefore,  the  all  others 
rate  should  be  the  15.8  percent 
calculated  by  Treasury  for  Sumitomo 
Electric  Industries,  Ltd.  and  published 
on  August  28,  1978  (43  FR  38495, 
August  28.  1978).  Ahematively,  the 
domestic  industry  argued  that,  should 
the  Department  believe  it  should  rely  on 
its  more  recent  practice  of  deriving  the 
"all  others  rate,"  the  Department  should 
use  the  weighted-average  dumping 
margin  from  the  original  investigation  as 
identified  in  the  Commission's  final 
injury  determination  of  November  29, 
1978.  In  its  final  determination,  the 
Commission  stated  that  "(t]he  weighted 
average  dumping  margin  for  all  the  sales 
compared  was  9.76  percent".' 

The  Department  agrees  with  the 
domestic  industry's  assertion  that  it 
should  report  to  the  Commission  the 
company-specific  margins  published  in 
the  original  Treasury  final 
determination.  The  Department  noted, 
in  the  Sunset  Policy  Bulletin,  that  the 
margins  from  the  original  investigation 
are  the  only  calculated  rates  that  reflect 
the  behavior  of  exporters  without  the 
discipline  of  the  order  in  place. 
Therefore,  the  Department  finds  these 
rates  are  the  most  probative  of  the 
behavior  of  these  companies  if  the 
finding  were  revoked  absent 


'  See  Steel  Wire  Strand  for  Prestressed  Concrete 
from  Japan.  Inv.  No.  AA1971-188,  USITC  Pub.  928 
at  4  (Nov.  1978)  or  Steel  Wire  Strand  for  Prestressed 
Concrete  from  Japan,  43  FR  55826.  November  29, 
1978. 
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information  anc  argiunent  to  the 
contrary. 

The  Department  agrees  with  the 
domestic  Indus  ry,  in  part,  concerning 
the  choice  of  thu  "all  others"  rate.  We 
have  no  basis  fqr  applying  the 
Department's  eirly  all  others  rate  policy 
to  the  Treasury  investigation.  In  fact,  the 
Department  itsellf  abandoned  the 
practice  of  applying  the  highest  rate  for 
responding  firn{s  as  the  all  others  rate. 
Currently,  the  a|l  others  rate  is  the 
weighted-average  of  the  individual 
dumping  margins  calculated  for  those 
exporters  and  producers  that  are 
individually  investigated.  Therefore,  we 
agree  with  the  domestic  industry  that 
the  weighted-avierage  dumping  margin 
for  all  sales  of  the  subject  merchandise, 
as  calculated  bv  Treasury  and  published 
by  the  Commission  in  its  final  injury 
determination  for  this  proceeding,  is  an 
appropriate  metsure  of  the  first  "all 
others"  rate.  Thus,  the  Department  will 
report  to  the  Commission  the  company- 
specific  and  all  others  rates  from  the 
original  investigation  as  contained  in 
the  Final  Results  of  Review  section  of 
this  notice. 

Final  Results  of  Review 

As  a  result  ofthis  review,  the 
Department  fin(  Is  that  revocation  of  the 
antidumping  finding  would  likely  to 
lead  to  continuj  tion  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/i  ixporter 


Industries, 


Kawasaki  Steel  T^hno-Wire 

Co.  Ltd. 
(formerly  Kawatetiu  Wire 

Products  Co.,  L  d.). 
Shinko  Wire  Co.,  .td 
Sumitomo  Electric 

Ltd.  (and  exported  by 

Sumitomo  Corpj). 
Suzuki  Metal  Indulstry  Co. 

Ltd. 
Tokyo  Rope  Maniffacturing 

Co.,  Ltd. 
All  Others  


Margin 
(percent) 


Investigation 

Discontinued 

13.3 
Revoked 

6.9 
4.5 
9.76 


This  notice  serves  as  the  only 
reminder  to  peu^ies  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imdei  APO  in  accordance 
writh  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  er  conversion  to  judicial 
protective  ordei  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-yea^  ("sunset")  review  and 
notice  are  in  ac  :ordance  with  sections 
751(c),  752,  anc  777(i)(l)  of  the  Act. 


Dated:  December  30, 1998. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  99-247  Filed  1-5-99;  8:45  am) 

BILLING  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-008] 

Certain  Welded  Cartx)n  Steel  Pipe  and 
Tube  From  Taiwan;  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  carbon  steel  pipe  and  tube  from 
Taiwan.  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  and  the  period  May  1, 
1997  through  April  30, 1998. 

EFFECTIVE  DATE:  January  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Odenyo  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement,  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone:  (202)  482-5254  or 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION:  On  June 
29,  1998,  the  Department  initiated  this 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  carbon  steel  pipe  and  tube  from 
Taiwan  (62  FR  40258).  The  current 
deadline  for  the  preliminary  results  is 
January  30, 1999.  We  determined  that  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  frame. 
(See  Memorandum  to  Robert  S.  LaRussa 
dated  December  30,  1998.) 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  May  28,  1999.  The  deadline  for 
issuing  die  final  results  of  this  review 
will  be  no  later  than  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  die  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 


Dated:  December  30, 1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 

Enforcement,  Group  III. 

[FR  Doc.  99-243  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  3510-OS-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-«33-8i6] 

Alignment  of  Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination:  Elastic  Rubber 
Tape  from  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Suresh  Maniam,  Office 
I,  AD/CVD  Enforcement,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230; 
telephone  (202)  482-2815  or  482-0176, 
respectively. 

Applicable  Statute: 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995  (the  Act). 

Supplementary  Information: 

On  November  30, 1998,  we  completed 
the  preliminary  negative  countervailing 
duty  determination  pertaining  to  elastic 
rubber  tape  from  India.  On  December  4, 
1998,  the  petitioners  submitted  a  letter 
requesting  alignment  of  the  final 
determination  in  this  investigation  with 
the  final  determination  in  the 
companion  antidumping  duty 
investigation.  Therefore,  in  accordance 
with  section  705(a)(1)  of  the  Act,  we  are 
aligning  the  final  determination  in  this 
investigation  with  the  final  antidumping 
duty  determination  in  the  antidumping 
investigation  of  elastic  rubber  tape  from 
India.  See  Notice  of  Initiation  of 
Countervailing  Duty  Investigation: 
Elastic  Rubber  Tape  from  India,  63  FR 
49549  (September  16, 1998).  The  final 
antidumping  duty  determination  is 
currently  due  on  April  12, 1999. 

This  notice  is  published  in 
accordance  with  section  705(a)(1)  of  the 
Act 
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Dated:  December  30, 1998. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-241  Filed  1-5-99;  8:45  am) 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 

summary:  On  December  23, 1998,  Allied 
Tube  and  Conduit  Company,  the 
Sawhill  Tubular  Division  of  Armco, 
Inc.,  and  Wheatland  Tube  Company 
filed  a  First  Request  for  Panel  Review 
with  the  United  States  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  Final  Scope  Ruling  on  the 
antidumping  order  respecting  Circular 
Welded  Non-Alloy  Steel  Pipe  and  Tube 
from  Mexico;  Galvak,  S.A.  de  C.V.  This 
determination  was  made  by  the 
International  Trade  Administration  and 
served  on  the  Embassy  of  Mexico  in 
Washington,  D.C.  on  November  30, 
1998.  The  NAFTA  Secretariat  has 
assigned  File  Number  USA-MEX-98- 
1904-05  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  judicial  review  of 
final  determinations  in  antidumping 
and  countervailing  duty  cases  involving 
imports  from  a  NAFTA  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidiunping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 


the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  December  23, 
1998,  requesting  panel  review  of  the 
final  scope  ruling  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  party  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  First  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  in  January  22,  1999); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  anticipate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
February  8,  1999);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  for  error  of  fact  or  law, 
including  the  jiuisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  December  28, 1998. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  99-124  Filed  1-4-99;  8:45  am] 
BiLUNQ  CODE  UIO-QT-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  123098E1 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on 
Habitat  Conservation  Plans  for  the 
Operation  of  Three  Hydroelectric 
Projects  on  the  Mid-Columbia  River  in 
Washington 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  conduct 

public  scoping  meetings  and  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  advises  the  public 
that  NMFS  intends  to  gather 


information  necessary  to  prepare  an  EIS 
related  to  a  request  by  two  Washington 
State  public  utility  districts  for 
incidental  take  permits  (Permits)  to  take 
endangered  and  threatened  species 
under  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (Act).  The 
applicants  are  the  Public  Utility  District 
No.  1  of  Chelan  County,  Washington 
and  the  Public  Utility  District  No.  1  of 
Douglas  County,  Washington  (Districts). 
Applications  are  related  to  the  operation 
of  three  hydroelectric  projects  on  the 
mid-Columbia  River  in  the  state  of 
Washington.  The  Districts  are  requesting 
Permits  for  two  listed  species.  Upper 
Columbia  spring  chinook  salmon 
{Oncorhynchus  tshawytscha]  and  Upper 
Columbia  steelhead  (O.  mykiss].  The 
Districts  also  plan  to  seek  coverage  for 
other  species  not  currently  listed  in  the 
mid-Columbia  region.  These  species  are 
summer  and  fall  chinook  salmon  (O. 
tshawytscha)  and  sockeye  (O.  nerka) 
salmon.  Based  on  the  requirements  of 
the  Act,  the  Districts  have  prepared 
Habitat  Conservation  Plans  (HCPs)  that 
include  measures  to  minimize  and 
mitigate  any  taking  of  species  that  may 
occur  incidental  to  the  operation  of  the 
hydroelectric  projects. 

In  June  1998.  NMFS.  the  U.S.  Fish 
and  Wildlife  Service,  the  Districts,  the 
Washington  Department  of  Fish  and 
Wildlife,  the  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation,  the 
Confederated  Tribes  and  Bands  of  the 
Colville  Reservation,  the  Confederated 
Tribes  of  the  Umatilla  Reservation  and 
American  Rivers,  Inc.  signed  a 
declaration  acknowledging  the  work  to 
date  on  the  HCP  and  their  commitment 
to  complete  the  regulatory  actions 
necessary  to  issuing  a  permit. 
DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  February  5. 1999.  Public  scoping 
meetings  will  be  held  in  Wenatchee  and 
Brewster.  WA.  The  Wenatchee  meeting 
is  scheduled  for  7  p.m.,  January  20, 
1999,  at  the  Chelan  Public  Utility 
District  Auditorium,  327  N.  Wenatchee 
Ave.  The  Brewster  meeting  will  be  held 
at  7  p.m.  on  January  21,  1999,  at  the 
Senior  Center,  109  South  Bridge  St. 
ADDRESSES:  Comments  and  requests  for 
information  should  be  sent  to  Jane 
Banyard,  NMFS,  510  Desmond  Drive 
SE,  Suite  103,  Lacey,  WA,  98503; 
telephone  (360)  534-9338;  facsimile 
(360)  753-9517.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
same  address.  Questions  regarding  the 
HCPs  should  be  directed  to  Steve 
Landino,  NMFS.  5^0  Desmond  Drive 
SE.  Suite  103,  Lacey,  WA,  98503; 
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telephone  (3601  753-6054;  facsimile 
(360)  753-9517. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Districts  own  and  manage  three 
hydroelectric  dpms  and  associated 
facilities  on  tha  Columbia  River.  These 
dams  are  used  to  supply  power  to  the 
citizens  of  Chelan,  Douglas,  and 
Okanogan  Counties,  as  well  as  other 
public  and  private  utilities  that  serve 
over  7  million  customers  throughout  the 
Pacific  Northwest.  Operation  of  the 
dams  has  the  potential  to  impact  species 
subject  to  protection  under  the  Act. 
Section  10(a)(1)(B)  of  the  Act  contains 
provisions  for  issuing  incidental  take 
permits  to  non-federal  landowners  for 
the  take  of  endangered  and  threatened 
species,  provided  the  following  criteria 
is  met; 

(1)  the  taking  will  be  incidental; 

(2)  the  applicant  will,  to  the 
maximum  extent  practicable,  minimize 
and  mitigate  the  impact  of  such  taking; 

(3)  the  applicant  will  ensure  that 
adequate  fundi|ig  for  the  Plan  will  be 
provided;  j 

(4)  the  takinglwill  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  ofithe  species  in  the  wild; 
and  i 

(5)  any  other  hieasures  that  the  NMFS 
may  require  as  peing  necessary  or 
appropriate  for  the  purposes  of  the  Plan 
are  met.  j 

The  Districts  have  initiated 
discussions  witn  NMFS  regarding  the 
possibility  of  securing  Permits  for  their 
hydroelectric  pfoject  operations  on  the 
Mid-Columbia  fUver,  and  they  have 
prepared  an  HCl'  for  each  project.  The 
Districts'  intention  in  developing  the 
HCPs  was  to  establish  a  comprehensive 
approach  to  prefect  federally  listed 
species  and  their  habitats  as  affected  by 
project  operaticfis.  Activities  proposed 
for  coverage  under  the  Permits  include 
the  following:    ; 

(1)  Operationjand  maintenance  of  the 
Rock  Island  Hydroelectric  project,  FERC 
No.  943,  in  accdrdance  with  its  FERC 
license,  and  thej  Rock  Island  HCP. 

(2)  Operation  and  maintenance  of  the 
Rocky  Reach  Hydroelectric  project, 
FERC  No.  2145,  in  accordance  with  its 
FERC  license,  aid  the  Rocky  Reach 
HCP. 

(3)  Operation  and  maintenance  of  the 
Wells  Hydroele<nric  project,  FERC  No. 
2149.  in  accordimce  with  its  FERC 
license,  and  the  Wells  HCP. 

NMFS  will  conduct  an  environmental 
review  of  the  HCPs  and  prepare  an  EIS. 
The  environmental  review  will  analyze 
the  proposals  irt  the  HCPs  as  well  as  a 
full  range  of  rea$onable  alternatives  and 
the  associated  ilnpacts  of  each. 


Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  is  identified.  The 
review  of  this  project  will  be  conducted 
according  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.).  National  Environmental  Policy 
Act  Regulations  (40  CFR  1500-1508), 
other  appropriate  Federal  laws  and 
regulations,  and  policies  and  procedures 
of  NMFS  for  compliance  with  those 
regulations. 

After  the  environmental  review  is 
completed,  NMFS  will  publish  a  notice 
of  availability  and  a  request  for 
comment  on  the  draft  EIS  and  the  HCPs. 

Dated:  December  31, 1998. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  99-221  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  102998B] 

Marine  Mammals;  Scientific  Research 
Permit  (PHF«  895-1450) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  Permit. 

summary:  Notice  is  hereby  given  that 
Ms.  Rachel  Cartwright,  10  Greave, 
Romiley,  Stockport,  Cheshire  SK6  4PU, 
England,  has  been  issued  a  permit  to 
take  North  Pacific  humpback  whales 
{Megaptera  novaeangliae)  for  purposes 
of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documetns  are  available  for  review , 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001);  and 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  2570  Dole 
Street,  Room  106,  Honolulu,  HI  9682- 
2396  (808/973-2987). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  April 
15, 1998,  notice  was  published  in  the 


Federal  Register  (63  FR  18378)  that  a 
request  for  a  scientific  research  permit 
to  take  North  Pacific  himipback  whales 
had  been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
parts  217-227). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  23, 1998. 
Ann  D.  Teibush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-218  Filed  1-5-99;  8:45  am] 
BILLING  CODE  3S10-22-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Agency  Information  Collection 
Activities:  Proposed  Collection 

AGENCY:  Air  Force  Medical  Operations 
Agency,  DoD. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Air  Force 
Medical  Operations  Agency,  Clinical 
Quality  Management  Division,  AFMOA/ 
SGOC,  annoimces  the  proposed 
reinstatement  and  the  initiation  of  a 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
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DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  March 
8, 1999. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
110  Luke  Avenue,  Room  405,  Boiling 
AFB.  DC  20332-7050,  ATTN:  Maj  Lynn 
Poppino. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
.  AFMOA/SGOC  at  (202)  767-4077. 

Title,  Associated  Forms,  and  OMB 
Number:  Medical  Treatment  Facility 
Incident  Statement,  AF  Form  765,  OMB 
Number  0701-0135 

Needs  and  Uses:  The  form  is  used  by 
respondents  (hospital  employees, 
including  non-governmental  persoiuiel 
and  contractors)  to  report  specific 
incidents  that  may  have  resulted  in 
injury.  It  is  not  filed  in  a  patient's 
record,  but  is  kept  by  the  medical 
treatment  facility  (MTF)  Quality 
Service/Risk  Manager  imtil  appropriate 
actions  are  completed  to  analyze  the 
incident  and  determine  whether 
corrective  action  is  necessary  to  avoid 
repeat  incidents.  After  completion,  and 
corrective  action  if  required,  the  form  is 
retained  for  one  year  and  then 
destroyed.  Information  recorded  on  the 
form  is  concise  statements  of  fact.  If  the 
information  is  not  collected  as  needed, 
MTFs  will  lose  the  opportunity  to 
identify  potential  risks  in  the  facilities. 
Possible  outcomes  for  failure  to  identify 
risks  are  medical  malpractice,  patient 
injury  or  death,  unnecessary  financial 
expenditure,  and  poor  public  perception 
of  the  MTF. 

Affected  Public:  All  individuals  in  Air 
Force  Medical  Treatment  Facilities,  to 
include  patients,  visitors,  contractors, 
civilian,  and  military  staff  members. 

Annual  Burden  Hours:  1,056. 

Number  of  Respondents:  13,200. 

Responses  per  Respondent:  1. 

Average  Burden  per  Respondent:  5 
minutes. 

Frequency:  In  the  event  of  an  incident 
resulting  in  injury  or  possible  injury. 

SUPPLEMENTARY  INFORMATION:  Sununary 

of  Information  Collection. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

(PR  Doc.  99-212  Filed  1-5-99;  8:45  am) 

BtLUNQ  COOE  5001-OS-P 


OEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 37-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application  To 
Abandon 

December  31, 1998. 

Take  notice  that  on  December  23, 
1998,  Columbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030, 
filed  under  Section  7(b)  of  the  Natural 
Gas  Act,  for  authority  to  abandon  by 
removal  the  Beaver  Creek  Compressor 
Station  (Beaver  Creek),  located  in  Floyd 
Coimty,  Kentucky,  effective  November 
30, 1999.  Beaver  Creek  is  comprised  of 
nine  compressor  units  which  produce  a 
total  of  9,000  hp,  two  dehydration 
systems,  and  associated  piping,  all  as 
more  fully  described  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  states  that  some  of  the 
Beaver  Creek  facilities  are  more  than  70 
years  old,  and  that  maintenance  of  the 
facility  is  difficult.  Columbia  states 
further,  that  as  of  November  30, 1999, 
Beaver  Creek  will  no  longer  be  needed 
to  meet  any  of  Columbia's  service 
obligations. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
21,  1999.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiu-al  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 


matter  finds  that  permission  and 
approval  of  the  proposed  abandoimient 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  99-259  Filed  1-5-99;  8:45  am) 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-1 30-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

December  31, 1998. 

Take  notice  that  on  December  21. 
1998.  El  Paso  Natural  Gas  Company  (El 
Paso).  Post  Office  Box  1492,  El  Paso. 
Texas  79978.  filed  in  Docket  No.  CP99- 
130-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  modify  an 
existing  metering  faciUty.  with 
appurtenances  at  the  Lone  Butte  Meter 
Station  Delivery  Point  located  in 
Maricopa  County.  Arizona.  El  Paso 
states  that  modification  of  the  metering 
facility  will  permit  more  accurate 
measurement  under  various  flow 
conditions  for  the  firm  transportation 
and  delivery  of  natural  gas  to  Southwest 
Gas  Corporation  (Southwest).  El  Paso 
makes  such  request  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission. 

El  Paso  states  that  it  provides  firm 
transportation  service  for  Southwest 
pursuant  to  the  terms  and  conditions  of 
an  existing  Transportation  Service 
Agreement  (TSA)  dated  August  9.  1991. 
as  amended  and  restated. 

El  Paso  further  states  that  the  Lone 
Butte  Meter  Station  was  designed  to 
operate  under  constant,  high-flow 
conditions,  but  states  that  due  to  the 
development  of  substrjitial  variations  in 
gas  demand,  service  at  Lhe  Lone  Butte 
Meter  Station  Delivery  Point  fluctuates 
causing  several  low-flow  conditions.  El 
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Paso  avers  that  ^e  low-flow  conditions 
prevent  the  metering  equipment  from 
performing  acc4rate  measurement.  It  is 
further  indicated  that  when  the  low- 
flow  conditionSjOccur,  that  El  Paso  will 
experience  certain  amoimts  of  lost  and 
unaccounted  foi  gas  volumes. 

In  resolution  6f  the  problem  occurring 
due  to  the  various  flow  conditions,  El 
Paso  has  detemiined  that  the 
installation  of  a  jsecond  meter  nm  to 
measure  low-flojw  volumes  would 
provide  accurate  measurement.  El  Paso 
is  therefore  proposing  to  modify  the 
Lone  Butte  Meter  Station  Delivery  Point 
by  installing  a  turbine  meter  nan 
designed  to  me^ure  low-flow 
conditions  accurately.  It  is  stated  that 
such  facility  moldiflcation  should 
minimize  repealed  maintenance  and 
related  operatiohal  activities. 

It  is  stated  thait  the  modification  of  the 
existing  Lone  Bntte  Meter  Station 
Delivery  Point  will  not  significantly 
increase  the  deliveries  of  natural  gas  to 
Southwest,  and  that  the  proposed 
measurement  equipment  has  a 
maximum  desi^  of  20  Mcf  of  natural 
gas  per  hour.  El  |Paso  indicated  that 
under  most  ope^ting  conditions,  that 
only  the  existing  meter  run  or  the 
proposed  meter  |run  will  be  operating  at 
any  given  time.  )t  is  averred  that  the 
only  time  that  bbth  meter  runs  will  be 
used  will  be  un(^er  unusual  peaking 
situations.  | 

El  Paso  states  |that  modification  and 
operation  of  thelexisting  Lone  Butte 
Meter  Station  Delivery  Point  is  not 
prohibited  by  El  Paso's  existing  tariff.  It 
is  further  stated  khat  El  Paso  has 
sufficient  capacity  to  accomplish  the 
deliveries  of  the  requested  gas  volumes 
without  detrime  nt  or  disadvantage  to  El 
Paso's  other  cus  omers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notic  e  by  the  Commission, 
file  pursuant  to  \u\e  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motidn  to  intervene  or  notice 
of  intervention  jind  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  reijuest.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  elective  the  day  after  the 

filing  a  protest.  If  a 
protest  is  filed  arid  not  withdrawn 
within  30  days  ?  fter  the  time  allowed 
for  filing  a  prote  st,  the  instant  request 
shall  be  treated  is  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  99-256  Filed  1-5-99;  8:45  ami 

BILUNQ  COOE  6717-41-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 32-000] 

Midwestern  Gas  Transmission 
Company,  Texas  Gas  Transmission 
Corporation,  Tennessee  Gas  Pipeline 
Company;  Notice  of  Application 

December  31, 1998. 

Take  notice  that  on  December  22, 
1998,  Midwestern  Gas  Transmission 
Company  (Midwestern),  1001  Louisiana, 
P.O.  Box  2511,  Houston,  Texas  77252- 
2511,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  P.O.  Box 
20008,  Owensboro,  Kentucky  42304. 
and  Termessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana,  P.O.  Box 
2511,  Houston,  Texas  77252-2511 
(jointly  referred  to  as  Applicants)  filed 
a  joint  application  pursuant  to  Section 
70))  of  the  Natural  Gas  Act  (NGA)  and 
the  Commission's  Regulations 
thereunder,  requesting  authority  to 
abandon  a  natural  gas  exchange  service 
between  Midwestern  and  Texas  Gas 
which  was  authorized  in  Docket  No.  G- 
20520,1  all  as  more  fully  described  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Applicants  propose  to 
abandon  the  exchange  service  between 
Midwestern  and  Texas  Gas  provided 
under  Midwestern  "s  Rate  Schedule  EX— 
3  and  Texas  Gas'  Rate  Schedule  X-25. 
Tennessee  also  requests  authorization  to 
abandon  its  certificate  in  connection 
with  the  exchange  service.  In  that 
regard,  Tennessee  was  issued  a 
certificate  in  Docket  No.  G-20520 
because  the  proposed  exchange  of  gas 
between  Midwestern  and  Texas  Gas 
contemplated  the  possible  use  of 
Tennessee's  pipeline  facilities  in  order 
to  effectuate  deliveries.  The  Applicants 
state  that  this  exchange  service  is  no 
longer  required  by  Midwestern  and 
Texas  Gas,  and  has  been  terminated  by 
mutual  agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
21, 1999.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 


'  See.  23  FPC  765  (1960). 


protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  virith  the 
Commission  wdll  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
Protesters  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  ovsm  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Lin  wood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-257  Filed  1-5-99;  8:45  ami 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocitet  No.  CP99-131-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

December  30,  1998. 

Take  notice  that  on  December  21. 
1998,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  tendered 
for  filing  in  Docket  No.  CP99-131-O00 
an  application  pursuant  to  Sections  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  to  certain 
facilities  located  in  Kiowa  County. 
Kansas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Panhandle  states  that  it  would 
abandon  in  place,  by  sale  to  Dynegy 
Energy  Resources,  Limited  Partnership 
(E>ynegy),  approximately  2.882  miles  of 
4-inch  pipeline  and  related  facility. 
Panhandle  states  further  that  upon 
abandonment,  Dynegy  would  operate 
the  facilities  as  part  of  its  non- 
jurisdictional  gathering  system  and  asks 
the  Commission  to  find  the  facilities  to 
be  non-jiuisdictional  upon 
abandonment. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  January  19, 1999, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determing  the 
appropriate  action  to  be  taken  but  will 
not  service  to  make  the  protestants 
parties  to  the  proceeding.  The 
Commission's  rules  require  that 
protectors  provide  copies  of  their 
protests  to  the  party  or  parties  directly 
involved.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervenor  status 
will  be  place  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  invervenors.  An 
Intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  of 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered,  a  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Conunenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 


Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  is  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  99-159  Filed  1-5-99;  8:45  am] 
BiLUNO  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 33-000] 

Tennessee  Gas  Pipeline  Company, 
Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

December  31, 1998. 

Take  notice  that  on  December  22, 
1998,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana,  Houston, 
Texas  77252-2511,  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301,  filed  a  joint 
application  with  the  Commission  in 
Docket  No.  CP99-1 33-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA) 
for  permission  and  approval  to  abandon 
an  exchange  service  performed  under 
Tennessee's  FERC  Gas  Tariff  Rate 
Schedule  X-52  and  Texas  Gas'  FERC 
Gas  Tariff  Rate  Schedule  X-62,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

Tennessee  and  Texas  Gas  received 
authority  on  October  6, 1976,  to 


exchange  gas  in  Docket  No.  CP76-321 ' 
under  their  respective  FERC  Gas  Tariff 
rate  schedules.  Tennessee  and  Texas 
Gas  state  that  this  exchange  service  has 
not  been  used  for  several  years  and  is 
no  longer  needed.  By  mutual  agreement, 
the  parties  via  a  letter  dated  July  30, 
1996,  terminated  the  exchange  service. 
No  facilities  would  be  abandoned  in  this 
proposal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
21, 1999.  file  vkrith  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
writhout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  or  Texas  Gas 
to  appear  or  be  represented  at  the 
hearing. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-258  Filed  1-5-99:  8:45  am) 

BILUNO  COOE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  f^egulatory 
Commission 

[Docket  No.  ER9»^21-000,  et  al.] 

California  independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  29. 19981 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1 .  California  Independent  System 
Operator  Corporation 

[Doclcet  No.  ER99-i21-000l 

Take  notice  th^t  on  December  15, 
1998,  the  Cahforiia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  an  informational 
filing  in  accordance  with  the  April  7, 

1998.  Settlement  in  Docket  Nos.  ER98- 
211-000,  ER98-21 0-000,  ER98-1729- 
000.  ER98-^62-0|00,  ER98-556-000  and 
ER98-557-000.  ijhe  informational  filing 
contains  the  1999  Grid  Management 
Charge  (CMC),  caJculation  based  on  the 
formula  in  the  April  7,  1998,  Settlement 
and  supporting  cbst  information  for 

1999.  1 

Copies  of  the  tiding  were  served  upon 
the  official  and  r^tricted  service  lists 
for  the  above-mentioned  dockets  and 
the  California  Public  Utilities 
Commission. 

2.  Boston  Edison  Company,  Entergy 
Nuclear  Generation  Company,  Boston 
Edison  Companyj 

(Docket  Nos.  EC99-!l 8-000,  EL99-22-000. 
ER99-1023-O001      ' 

Take  notice  tha|  on  December  24, 
1998,  Boston  Edi^n  Company  (Boston 
Edison)  and  Enteijgy  Nuclear  Generation 
Company  (EntergV  Nuclear) 
(collectively,  the  Applicants)  filed  a 
joint  Application  lunder  Section  203  of 
the  Federal  Powe^  Act  (FPA)  and  Part  33 
of  the  Commissioti's  Regulations  to 
request  authoriza^on  and  approval:  (1) 
for  Boston  Edison]  to  sell  and  Entergy 
Nuclear  to  purchase  certain 
jurisdictional  transmission  facilities 
which  are  appurtenant  to  Boston 
Edison's  Pilgrim  Nuclear  Power  Station 
(Pilgrim)  which  Boston  Edison  is  also 
selling  to  Entergy  Nuclear;  and  (2)  for 
Boston  Edison  to  ^ssign  to  Entergy 
Nuclear: 

(i)  Certain  specked  duties  under 
Pilgrim  entitlemetit  contracts  between 
Boston  Edison  an<l  certain 
Massachusetts  mmicipal  electric 
systems  (Municipals)  which  give  each 
Municipal  an  entitlement  in  a  stated 
percentage  of  Pilgim's  capacity  and 
energy  and  obliga  e  each  Municipal  to 
pay  that  same  per  lentage  of  Pilgrim's 


ownership  and  operating  costs,  and  (ii) 
a  contract  for  the  sale  and  tremsmission 
of  station  service  power  to  the  Pilgrim 
plant. 

The  Applicants  state  that  copies  of  the 
filing  have  been  posted  and  served  upon 
the  Mimicipals,  the  Massachusetts 
Department  of  Telecommunications  and 
Energy,  and  the  regulatory  commissions 
of  the  City  of  New  Orleans  and  of  the 
States  of  Arkansas,  Louisiana,  Texas  and 
Mississippi  which  have  jiuisdiction 
over  Entergy  Nuclear's  domestic  electric 
utility  operating  affiliates. 

Boston  Edison  also  tender  for  filing  on 
December  24,  1998,  a  petition  for  a 
declaratory  order  in  connection  with  its 
proposed  sale  of  its  Pilgrim  Nuclear 
Power  Station  (Pilgrim)  to  Entergy 
Nuclear  Generation  Company  (Entergy 
Nuclear)  and  its  proposed  assignment  of 
certain  specified  duties  under  Pilgrim 
entitlement  contracts  between  Boston 
Edison  and  certain  Massachusetts 
municipal  electric  systems  (Municipals) 
which  give  each  Municipal  an 
entitlement  in  a  stated  percentage  of 
Pilgrim's  capacity  and  energy  and 
obligate  each  Municipal  to  pay  that 
same  percentage  of  Pilgrim's  ownership 
and  operating  costs. 

Boston  Edison  states  that  the 
declaratory  order  petition  seeks 
confirmation  fi-om  the  Commission  that 
the  sale  of  Pilgrim  does  not  give  the 
Municipals  a  right  to  terminate  their 
contracts;  that  the  partial  assignment  by 
Boston  Edison  is  a  valid  exercise  of  its 
contractual  authority;  and  that  Boston 
Edison's  rights  to  continue  making  sales 
and  recover  costs  under  the  contracts  is 
not  affected  by  the  sale  to  Entergy 
Nuclear  and  will  continue  as  if  the  sale 
had  not  been  made.  Boston  Edison  also 
seeks  certain  decommissioning  rulings 
including  a  ruling  that  the  Municipals 
are  obligated  to  compensate  it  for  the 
decommissioning  payment  made  to 
Entergy  Nuclear  as  part  of  the  sale  and 
including  authorization  fi-om  the 
Commission,  as  needed,  to  transfer  the 
accrued  Pilgrim  decommissioning  funds 
to  Entergy  Nuclear. 

Boston  Edison  states  that  copies  of  the 
filing  have  been  posted  and  served  upon 
the  Municipals,  Entergy  Nuclear,  the 
Massachusetts  Department  of 
Telecommunications  and  Energy,  and 
the  regulatory  commissions  of  the  City 
of  New  Orleans  and  of  the  States  of 
Arkansas,  Louisiana,  Texas  and 
Mississippi  which  have  jurisdiction 
over  Entergy  Nuclear's  domestic  electric 
utility  operating  affiliates. 

The  names,  rate  schedule  numbers 
and  entitlement  and  cost  responsibility 
percentages  of  the  Municipals  are: 


Customer 

Rate 

schedule 

No. 

Entitle- 
ment/cost 

respon- 
-  sibility 
(percent) 

Boylston  Municipal 
Light  Department  ... 

City  of  Holyoke  Gas 
and  Electric  Depart- 
ment   

Westfield  Gas  &  Elec- 
tric Light  Depart- 
ment   

77 

79 

81 
83 

85 
87 
89 
91 
93 
95 
97 

99 

102 

113 

.07463 

.89552 
22388 

Hudson  Light  & 
Power  Department 

Littleton  Electric  Light 
&  Water  Depart- 
ment   

.37313 
14925 

Mart)lehead  Municipal 
Light  Department  ... 

North  Attleboro  Elec- 
tric DepartHDent 

Peatxxjy  Municipal 
Light  Plant  

.14925 
.14925 
22388 

Shrewsbury  Municipal 
Light  Plant  

.37313 

Templeton  Municipal 
Light  Department  ... 

Waltefiekj  Municipal 
Light  Department  ... 

West  Boylston  Munic- 
ipal Light  Depart- 
ment   

Middleborough  Munic- 
ipal Gas  &  Electric 
Department 

Reading  Municipal 
Light  Plant  

.04478 
.14925 

.07463 

.10448 
.74627 

Boston  Edison  further  submitted  for 
filing  on  December  24, 1998,  three  rate 
schedules  with  the  Commission  as 
elements  of  a  transaction  pursuemt  to 
which  Boston  Edison  is  selling  its 
Pilgrim  Nuclear  Power  Station  (Pilgrim) 
to  Entergy  Nuclear  Generation  Company 
(Entergy  Nuclear).  The  rate  schedules 
are:  (i)  the  Third  Amendment  to  Boston 
Edison's  contract  writh  Montaup  Electric 
Company  (FERC  Rate  Schedule  No.  69); 
(ii)  the  Fourth  Amendment  to  its 
contract  with  Commonwealth  Electric 
Company  (FERC  Rate  Schedule  No.  68); 
and  (iii)  an  agreement  under  which 
Boston  Edison  will  provide 
interconnection  service  to  Entergy 
Nuclear  to  connect  Pilgrim  to  the 
transmission  grid  after  the  sale  has  been 
made.  The  Montaup  and 
Commonwealth  amendments,  subject  to 
the  conditions  therein  stated  including 
payment  of  a  termination  fee,  terminate 
the  contracts  under  which 
Commonwealth  and  Montaup  had  each 
acquired  life-of-imit  entitlements  in 
11%  of  Pilgrim  capacity  and  energy  and 
incurred  the  obligation  to  pay  11%  of 
Pilgrim  ownership  and  operating  costs. 

Boston  Edison  states  that  copies  of  the 
filing  have  been  posted  and  served  upon 
Commonwealth  Electric  Company, 
Montaup  Electric  Company,  Entergy 
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Nuclear,  the  Massachusetts  Department 
of  Telecommunications  and  Energy,  and 
the  regulatory  commissions  of  the  City 
of  New  Orleans  and  of  the  States  of 
Arkansas,  Louisiana,  Texas  and 
Mississippi  which  have  jurisdiction 
over  Entergy  Nuclear's  domestic  electric 
utility  operating  affiliates. 

Comment  date:  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER99-994-000] 

Take  notice  that  on  December  24, 
1998,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
two  short-term  transaction  specification 
sheets  for  wholesale  power  sales  to  its 
affiliate.  Upper  Peninsula  Power 
Company  imder  its  Market-Based  Rate 
Tariff.  The  specification  sheets  cover  (1) 
1998  sales  which  have  been  disclosed 
on  WPSC's  "Home  Page"  and  in  WPSC's 
quarterly  Market-Based  Rate  Tariff 
reports  to  the  Commission,  and  (2)  sales 
which  will  take  place  in  1999. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Peco  Energy  Company 

(Docket  No.  ER9»-995-000| 

Take  notice  that  on  December  24, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for,filing  a  Service  Agreement 
dated  August  7, 1998  with  West  Penn 
Power  Company  (WPPC)  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  WPPC  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
December  21, 1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  WPPC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PP&L,  Inc. 

(Docket  No.  ER99-996-000] 

Take  notice  that  on  December  24, 
1998,  PP&L,  Inc.  (PP&L).  tendered  for 
filing  a  partially  executed  Service 
Agreement  dated  December  21, 1998, 
with  Central  Vermont  Public  Service 
Corporation  (CVPSC),  under  PP&L's 
Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Volume  No.  5.  The 
Service  Agreement  adds  CVPSC  as  an 
eligible  customer  under  the  Tariff. 


PP&L  requests  an  effective  date  of 
December  23, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  CVPSC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-997-000] 

Take  notice  that  on  December  24, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Oglethorpe  Power  Corporation 
(Transmission  Customer),  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  23, 1998. 

Copies  of  the  filing  were  served  upon 
Oglethorpe  Power  Corporation,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  UtiUties 
Commission. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-998-0001 

Take  notice  that  on  December  24, 
1998  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  Oglethorpe  Power  Corporation 
imder  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14,  1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  will  provide 
non-firm  point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  23, 1998. 

Copies  of  the  filing  were  served  upon 
Oglediorpe  Power  Corporation,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  UtiUties 
Commission. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  PP&L,  Inc. 

[Docket  No.  ER99-999-0001 

Take  notice  that  on  December  24, 
1998.  PP&L.  Inc.  (PP&L),  tendered  for 
filing  a  Service  Agreement  dated 
December  8, 1998,  with  Energy  Atlantic, 
LLC  (Energy)  under  PP&L's  Market- 
Based  Rate  and  Resale  of  Transmission 
Rights  Tariff,  FERC  Electric  Tariff. 
Revised  Volume  No.  5.  The  Service 
Agreement  adds  Energy  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  23, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Energy  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date;  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-10OO-0O01 

Take  notice  that  on  December  24, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  the  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  the  Town  of  Sharpsburg,  North 
Carolina  under  the  FERC  Electric  Tariff 
(Second  Revised  Volume  No.  4),  which 
was  accepted  by  order  of  the 
Commission  dated  August  13,  1998  in 
Docket  No.  ER98-3 77 1-000.  Under  the 
tendered  Service  Agreement,  Virginia 
Power  will  provide  services  to  the  Town 
of  Sharpsburg,  North  Carolina  under  the 
rates,  terms  and  conditions  of  the 
applicable  Service  Schedules  included 
in  the  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  23, 1998. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Sharpsburg,  North 
Carolina,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  dafe;  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  CH  Resources,  Inc. 

(Docket  No.  ER99-1001-0001 

Take  notice  that  on  December  24, 
1998,  CH  Resources,  Inc.  (Resources), 
tendered  for  fiHng  proposed  market- 
based  rate  schedules  for  the  sale  of 
capacity  and  energy  and  for  the  sale  of 
ancillary  services  pursuant  to  negotiated 
agreements,  together  with  a  form  of 
service  agreement  and  a  code  of  conduct 
to  govern  relationships  with  franchised 
public  utilities. 

Resources  requests  that  the 
Commission  accept  these  rate  schedules 
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for  filing  and  brant  such  waivers  of  its 
regulations  ar  d  blanket  authorizations 
as  the  Commi  jsion  has  granted  to  power 
marketers  anc  non-franchised  public 
utilities  with  piarket-based  rate 
authority. 

Resources  r  equests  the  Commission  to 
permit  its  pro  josed  rate  schedules  to 
take  effect  on  December  25, 1998. 

Comment  c  ate:  January  14, 1999,  in 
accordance  w  th  Standard  Paragraph  E 
at  the  end  of  ibis  notice. 

11.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Mortongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power)  I 

[Docket  No.  ERfi9-1002-000l 

Take  notica  that  on  December  24, 
1998,  Alleghemy  Power  Service 
Corporation  op  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  anq  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  12  to  add 
three  (3)  new  Customers  to  the  Market 
Rate  Tariff  unjder  which  Allegheny 
Power  offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  January  1,  1999,  to 
Monongahela  Power  Company,  The 
Potomac  Edispn  Company  and  West 
Penn  Power  Company. 

Copies  of  the  filing  have  been 
provided  to  tie  Public  Utilities 
Commission  ti  Ohio,  the  Pennsylvania 
Public  Utihty  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  S  tate  Corporation 
Commission,  the  West  Virginia  Public 
Service  Comi  lission,  and  all  parties  of 
record. 

Comment  cote:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  I  his  notice. 

12.  Southern  Company  Services,  Inc. 

(Docket  No.  ER^9-1 003-000) 

Take  notic^  that  on  December  23, 
1998,  Southehi  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  (MPC),  and 
Savaimah  Elqctric  and  Power  Company 
(collectively  teferred  to  as  Southern 
Company),  tendered  for  filing  a  service 
agreement  foi  network  integration 
transmission  kervice  between  SCS,  as 
agent  for  Southern  Company,  and 
Southern  Wholesale  Energy,  a 
Department  df  SCS,  as  agent  for  MPC 
and  two  (2)  service  agreements  for  firm 
point-to-poin^  transmission  service 
between  SCSi  as  agent  for  Southern 
Company,  an  i  (i)  Kentucky  Utilities 


Company,  and  (ii)  Louisville  Gas  & 
Electric  under  the  Open  Access 
Transmission  Tariff  of  Southern 
Company  (FERC  Electric  Tariff,  Original 
Volume  No.  5). 

Comment  date:  January  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Nuclear  Generating 
Company 

[Docket  No.  ER99-1004-O00J 

Take  notice  that  on  December  24, 
1998,  Entergy  Nuclear  Generating 
Company  tendered  for  filing  a  petition 
for  waiver  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  proposed 
tariff  governing  negotiated  market-based 
capacity  and  energy  sales.  Entergy 
Nuclear  is  also  submitting,  pursuant  to 
the  market  rate  tariff,  four  long-term 
power  purchase  agreements  for  sale  of 
power  from  the  Pilgrim  nuclear 
generating  plant. 

Entergy  Nuclear  has  requested  the 
market  rate  tariff  to  become  effective  at 
the  earliest  possible  date. 

Comment  date;  January  14,  1999,  in 
accordeuice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-1005-0001 

Take  notice  that  on  December  24, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing 
proposed  changes  to  KCPL's  market- 
based  rate  tariff  governing  negotiated 
market-based  capacity  and  energy  sales 
and  for  an  order  accepting  its  proposed 
tariff  changes. 

KCPL  has  requested  an  effective  date 
of  February  24, 1999. 

A  copy  of  this  filing  was  served  on 
customers  presently  taking  service 
under  KCPL's  market-based  rate  tariff. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-1 006-000) 

Take  notice  that  on  December  24, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  its 
updated  market  power  study  imder 
KCP&L's  market-based  rate  tariff,  FERC 
Electric  Tariff,  Original  Volimie  No.  4. 

A  copy  of  this  filing  was  served  on 
customers  presently  taking  service 
imder  FERC  Electric  Tariff,  Original 
Volume  No.  4. 

Comment  date:  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER99-1008-O00) 

Take  notice  that  on  Decembet  23, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  fifing  a 
Service  Agreement  dated  December  4, 
1998,  between  KCPL  and  Ameren 
Services  Company.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service.  In  its 
filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636. 

KCPL  proposes  an  effective  date  of 
December  14, 1998,  and  requests  waiver 
of  the  Commission's  notice  requirement. 

Comment  date:  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Washington  Water  Power 
Company 

[Docket  No.  ER99-1010-000) 

Take  notice  that  on  December  23, 
1998,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13 
a  revised  Exhibit  A  (Points  of  Delivery) 
for  the  executed  Interconnection  and 
Operating  Agreement  between  WWP 
and  Kootenai  Electric  Cooperative. 
Exhibit  A  will  replace  and  supersede 
the  previously  filed  Exhibit  A. 

WWP  respectfully  requests  that  the 
Commission  waive  the  prior  notice 
requirement  and  an  effective  date  of 
January  1, 1999. 

Comment  date:  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Mississippi  Power  Company 

[Docket  No.  ER99-101 1-000) 

Take  notice  that  on  December  23, 
1998,  Mississippi  Power  Company  and 
Southern  Company  Services,  Inc.,  its 
agent,  tendered  for  filing  a  Service 
Agreement,  pursuant  to  the  Southern 
Companies  Electric  Tariff  Volume  No. 
4— Market  Based  Rate  Tariff,  with  South 
Mississippi  Electric  Power  Association 
for  the  OLOH  Delivery  Point  to  Pearl 
River  Valley  Electric  Power  Association. 
The  agreement  will  permit  Mississippi 
Power  to  provide  wholesale  electric 
service  to  South  Mississippi  Electric 
Power  Association  at  a  new  service 
delivery  point. 

Copies  of  the  filing  were  served  upon 
South  Mississippi  Electric  Power 
Association,  the  Mississippi  Public 
Service  Commission,  and  the 
Mississippi  Public  Utilities  Staff. 
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Comment  date:  January  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER9»-101 2-000) 

Take  notice  that  on  December  23, 
1998,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  four  executed  service 
agreements  writh  NP  Energy  for  point-to- 
point  transmission  service  under  the 
PJM  Open  Access  Transmission  Tariff. 

The  effective  date  of  all  the 
agreements  is  Janufiry  1, 1999.  PJM 
requests  waiver  of  the  Commission's  60- 
day  notice  requirements. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  dafe;  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Commonwealth  Edison  Company 

IDocket  No.  ER99-1013-000) 

Take  notice  that  on  December  23, 
1998,  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  Non-Firm 
Service  Agreements  with  American 
Municipal  Power — Ohio,  Inc.  (AMPO) 
and  Transalta  Marketing  (U.S.)  Inc. 
(TEM),  a  Short-Term  Firm  Service 
Agreement  with  American  Municipal 
Power — Ohio,  Inc.  (AMPO),  and  a  Firm 
Service  Agreement  with  Commonwealth 
Edison  Company,  in  the  wholesale 
merchant  function  (ComEd  WMD), 
\mder  the  terms  of  ComEd 's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
December  23, 1998,  for  the  service 
agreements,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
AMPO.  TEM,  and  ComEd  WMD. 

Comment  date:  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Washington  Water  Power  Company 

[Docket  No.  ER99-1014-000J 

Take  notice  that  on  December  23, 
1998,  Washington  Water  Power 
Company  (WWP),  tendered  for  fiUng 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Firm  Point-to- 
Point  Service  Agreement  under  WWP's 
Open  Access  Transmission  Tariff, 
second  revised  Volume  No.  8,  with 
Kootenai  Electric  Cooperative. 

WWP  respectfully  requests  that  the 
Commission  waive  the  prior  notice 
requirements  and  also  requests  an 
effective  date  of  January  1, 1999,  for  the 
Service  Agreement. 

Comment  date:  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Duquesne  Light  Company 

[Docket  No.  ER99-1015-0O0J 

Take  notice  that  on  December  24. 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  imder 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Nor  Am  Energy 
Services,  Inc.,  (Customer). 

Duquesne  has  requested  that  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  23,  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duquesne  Light  Company 

[Docket  No.  ER99-1016-0001 

Take  notice  that  on  December  24, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  non-firm  point-to-point  transmission 
service  dated  December  23, 1998.  with 
West  Penn  Power  d/b/a  Allegheny 
Energy  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  West  Perm  Power 
d/b/a  Allegheny  Energy  as  a  customer 
imder  the  Tariff. 

DLC  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirement  and  an  effective  date  of 
December  23, 1998,  for  the  Service 
Agreement. 

Comment  date:  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Duquesne  Light  Company 

[Docket  No.  ER99-101 7-000] 

Take  notice  that  on  December  24, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  23,  1998,  CSW  Energy 
Services,  Inc..  imder  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  CSW  Energy  Services. 
Inc.,  as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  23. 1998,  for  the  Service 
Agreement. 

Comment  date:  January  14, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Duquesne  Light  Company 

[Docket  No.  ER99-1018-0001 

Take  notice  that  on  December  24. 
1998.  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  23, 1998,  Duke  Solutions, 
Inc.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  Duke  Solutions,  Inc.,  as 
a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
Etecember  23, 1998,  for  the  Service 
Agreement. 

Comment  date;  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Green  Mountain  Power  Corporation 

(Docket  No.  ER99-1019-OOOJ 

Take  notice  that  on  December  22, 
1998.  Green  Mountain  Power 
Corporation  tendered  for  fiUng  a 
Memorandum  of  Understanding  to 
revise  a  Contract  with  Hydro-Quebec  for 
the  purchase  of  call  options  by  Hydro- 
Quebec  and  correct  typographical  errors 
and  erroneous  references. 

Green  Mountain  requests  an  effective 
date  of  January  1. 1999. 

Comment  dote.- January  12.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Company 

(Docket  No.  ER99-1 020-000) 

Take  notice  that  on  December  23. 
1998.  New  England  Power  Company 
(NEP).  tendered  for  filing  a  service 
agreement  imder  NEP's  Open  Access 
Transmission  Tariff.  FERC  Electric 
Tariff.  Original  Volume  No.  9.  between 
NEP  and  Browning  Ferris  Gas  Services, 
Inc..  (Browning  Ferris).  Under  the 
service  agreement,  NEP  will  provide 
Firm  Local  Generation  Delivery  Service 
to  Browning  Ferris. 

NEP  requests  an  effective  date  of 
November  23.  1998.  for  the  filing. 

Comment  date:  January  13. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Washington  Water  Power  Company 

[Docket  No.  ER99-1021-O0O) 

Take  notice  that  on  December  23, 
1998,  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-To-P  jint  Transmission 
Service  under  WWP'b  Open  Access 
Transmission  Tariff — FERC  Electric 
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Tariff,  second  [revised  Volume  No.  8, 
with  Kootenail  Electric  Cooperative. 

WWP  respectfully  requests  that  the 
Commission  waive  the  prior  notice 
requirement  ai  id  allow  the  Service 
Agreements  to  become  effective  as  of 
January  1, 1999. 

Comment  d»te:  January  13,  1999,  in 
accordance  w|th  Standard  Paragraph  E 
at  the  end  of  t^iis  notice. 

29.  Washington  Water  Power  Company 

(Docket  No.  ER^1022-OOOl 

Take  notice  Ithat  on  December  24, 
1998,  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Fedefal  Energy  Regulatory 
Commission  riursuant  to  18  CFR  35.13, 
an  executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Voluite  No.  9,  with  Kootenai 
Electric  Cooparative. 

WWP  requests  waiver  of  the  prior 
notice  requirejnent  and  requests  an 
effective  date  of  December  18,  1998. 

Comment  d^te:  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tlis  notice. 

30.  Kansas  Citjy  Power  &  Light 
Company        I 

IDocket  No.  OAi7-636-00Ol 

Take  notice  mat  on  December  23, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agree tient  dated  December  4, 
1998,  between!  KCPL  and  Ameren 
Services  Company.  This  Agreement 
provides  for  the  rates  and  charges  for 
Short-term  Firpi  Transmission  Service. 
In  its  filing,  K(pPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreefient  are  KCPL's  rates  and 
charges  in  the  jcompliance  filing  to 
FERC  Order  nL  888-A  in  Docket  No. 
OA97-636-000. 

KCPL  proposes  an  effective  date  of 
December  14, 1998  and  requests  a 
waiver  of  the  (tommission's  notice 
requirement  td  allow  the  requested 
effective  date. 

Comment  d^te:  January  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tl^s  notice. 

Standard  Paragraphs 

E.  Any  persttn  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accQ|-dance  with  Rules  211 
and  214  of  thel Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  3d5.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  99-263  Filed  1-5-99;  8:45  am] 

BILUNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL99-23-000.  et  al.] 

Western  Systems  Coordinating 
Councii,  etai.;  Eiectric  Rate  and 
Corporate  Regulation  Filings 

December  30, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Coordinating 
Council 

[Docket  No.  EL99-23-^X)0l 

Take  notice  that  on  December  28, 
1999,  the  Western  Systems  Coordinating 
Council  (WSCC),  tendered  for  fiUng 
with  the  Commission  a  petition  for 
declaratory  order,  requesting  that  the 
Commission  issue  a  declaratory  order 
(1)  asserting  jurisdiction  over  the 
WSCC's  proposed  Reliability 
Management  System  (RMS),  (2) 
concluding  that  the  RMS,  as  described 
in  the  petition  and  in  the  model 
contracts  attached  thereto,  is  just  and 
reasonable  and  consistent  with 
Commission  requirements,  and  (3) 
concluding  that  the  Commission  is 
willing  to  undertake  the  appellate  role 
specified  for  the  Conunission  in  the 
RMS  alternative  dispute  resolution 
procedures.  The  filing  is  available  on 
the  WSCC's  web  site  (www.wscc.com). 

The  WSCC  requests  that  the 
Commission  act  on  the  petition  by 
March  31, 1999. 

Comment  date:  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  San  Diego  Gas  &  Electric  Company  v. 
Public  Service  Company  of  New  Mexico 

IDocket  No.  EL99-21-0001 

Take  notice  that  on  December  23, 
1998,  San  Diego  Gas  and  Electric 
Company  (SDG&E),  tendered  for  fifing  a 
complaint  with  the  Commission  against 
Public  Service  Company  of  New  Mexico 
(PNM).  In  the  complaint,  SDG&E  states 
that  the  demand  rate  charged  SDG&E  by 
PNM  under  a  long-term  100-megawatt 


system  power  sale  is  unjust, 
imreasonable,  and  unduly 
discriminatory. 

SDG&E  asks  the  Commission  to 
initiate  a  proceeding  under  Section 
206(b)  of  the  Federal  Power  Act  to 
investigate  the  rate  and  establish  a 
refund  effective  date  of  February  22, 
1999.  SDG&E  asks  that  the  complaint  be 
consolidated  for  hearing  and  decision 
with  the  proceeding  in  Docket  Nos. 
EL94-5-000,  EL96-40-000,  and  EL97- 
54-000. 

Comment  date:  January  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER9&-993-0O0J 

Take  notice  that  on  December  23, 
1998,  the  Mid-Continent  Area  Power 
Pool  (MAPP),  on  behalf  of  its  members 
that  are  subject  to  Commission 
jurisdiction  as  public  utilities  imder 
Section  201(e)  of  the  Federal  Power  Act, 
filed  amendments  to  MAPP  Schedule  F. 
Among  other  things,  these  amendments 
change  the  scheduling  and  reservation 
deadlines  for  transmission  service  and 
apply  the  charge  for  Hourly  Non-Firm 
Coordination  Transmission  Service  to 
reserved  capacity  rather  than  scheduled 
capacity. 

MAPP  requests  an  effective  date  of 
March  1,1999. 

Comment  date:  January  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Energy  Canal,  L.L.C. 

[Docket  No.  ER9&-1024-O00] 

Take  notice  that  on  December  23, 
1998,  Southern  Energy  Canal,  L.L.C. 
(Southern  Canal),  tendered  for  filing  the 
following  agreements  as  long-term 
service  agreements  under  its  Market 
Rate  Tariff  accepted  by  the  Commission 
in  the  Docket  No.  ER98-4 11 5-000: 

1 .  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  Cambridge 
Electric  Light  Company  and 
Commonwealth  Electric  Company. 

2.  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  Montaup 
Electric  Company. 

3.  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  Boston  Edison 
Company. 

In  addition,  Southern  Canal  tendered 
for  filing  certain  assignments  related  to 
the  agreements. 

Comment  date:  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register /Vol.  64,  No.  3  /  Wednesday.  January  6,  1999 /Notices 


871 


5.  Illinois  Power  Company 

(Docket  No.  ER9&-1 02  5-000) 

Take  notice  that  on  December  23, 
1998,  Illinois  Power  Company  tendered 
for  filing  an  updated  market  analysis  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  order  issued 
on  December  26, 1995,  in  Docket  No. 
ER96-185-(K)0. 

Comment  date;  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-1026-000) 

Take  notice  that  on  December  24, 
1998,,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  NMPC  and  the  Power 
Authority  of  the  State  of  New  York 
(NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMTC's  transmission  system 
connects  to  its  retail  distribution  system 
west  of  NMPC's  constrained  Central- 
East  Interface.  This  Transmission 
Service  Agreement  specifies  that  NYPA 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPC's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

NMPC  requests  an  effective  date  of 
December  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Washington  Water  Power  Company 

(Docket  No.  ER99-1 02  7-000] 

Take  notice  that  on  December  24, 
1998,  Washington  Water  Power 
Company  (WWP),  tendered  for  filing, 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13, 
an  executed  Mutual  Netting  Agreement 
allowing  for  arrangements  of  amounts 
which  become  due  and  owing  to  one 
Party  to  be  set  off  against  amounts 
which  are  due  and  owing  to  the  other 
Party  with  Statoil  Energy  Trading,  Inc. 
.  WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  December  1, 1998. 

Comment  date;  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Duquesne  Light  Company 

(Docket  No.  ER99-1028-000J 

Take  notice  that  on  December  24, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  23,  1998.  NorAm  Energy 
Management,  Inc.,  under  DLC's  Open 
Access  Transmission  Tariff  (TarifO.  The 
Service  Agreement  and  Network 
Operating  Agreement  adds  NorAm 
Energy  Management,  Inc.,  as  a  customer 
under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  23, 1998,  for  the  Service 
Agreement. 

Comment  date:  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duquesne  Light  Company 

(Docket  No.  ER99-1029-0O0J 

Take  notice  that  on  December  24, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  23,  1998,  Nicole  Energy 
Services  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  Nicole  Energy  Services 
as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  23,  1998,  for  the  Service 
Agreement. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duquesne  Light  Company 

(Docket  No.  ER99-1030-000I 

Take  notice  that  on  December  24, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  23, 1998,  Worley  &  Obetz, 
Inc.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  Worley  &  Obetz,  Inc., 
as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  23, 1998,  for  the  Service 
Agreement. 

Comment  date:  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Duquesne  Light  Company 

(Docket  No.  ER99-1031-000) 

Take  notice  that  December  24, 1998, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  December  23, 1998  with 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  TransAlta  Energy  Marketing  (U.S.) 
Inc.,  as  a  customer  under  the  Tariff. 

DLC  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirement  and  an  effective  date  of 
December  23,  1998,  for  the  Service 
Agreement. 

Comment  date;  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duquesne  Light  Company 

[Docket  No.  ER99-1032-000| 

Take  notice  that  on  December  24, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  23,  1998,  DTE-CoEnergy, 
L.L.C.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  DTE-CoEnergy,  L.L.C., 
as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  23,  1998,  for  the  Service 
Agreement. 

Comment  date:  January  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Texas*New  Mexico  Power  Company 

(Docket  No.  ER99-1033-000) 

Take  notice  that  on  December  23, 
1998,  Texas-New  Mexico  Power 
Company  (TNMP),  tendered  for  filing  a 
service  agreement  (including  appended 
power  sale  agreement)  for  the  sale  to 
Southwestern  Public  Service  Company 
of  capacity  and  energy  in  accordance 
with  TNMP's  rate  schedule  for  sales  of 
electricity  at  market-based  rates. 

Comment  date;  January  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Commonwealth  Electric  Company 
Cambridge  Electric  Light  Company 

(Docket  No.  ER99-1034-0O01 

Take  notice  that  on  December  23, 
1998,  Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
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executed  Servii  :e  Agreements  between 
the  Companies  and  the  following 
Market-Based  I  ower  Sales  Customers 
(collectively  re  erred  to  herein  as  the 
Customers),  Southern  Energy  New 
England  L.L.C.  and  Strategic  Energy  Ltd. 

These  Servics  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agree  i  to  the  terms  and 
conditions  of  tl  le  Companies'  Market- 
Based  Power  S  lies  Tariffs  designated  as 
Commonwealtli's  Market-Based  Power 
Sales  Tariff  (FI RC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volimie  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27,  lii97.  and  which  have  an 
effective  date  c  f  February  28, 1997,  will 
allow  the  Companies  and  the  Customer 
arately  scheduled  short- 
s  imder  which  the 
sell  to  the  Customers 
energy  as  the  parties 
gree. 

es  request  an  effective 
on  each  Service 


to  enter  into 
term  transacti 
Companies  wi 
capacity  and/oi 
may  mutually 

The  Compa 
date  as  speciH 
Agreement. 

Comment  di 
accordance  wi 
at  the  end  of 


te;  January  13, 1999.  in 
Standard  Paragraph  E 
IS  notice. 


15.  Pacific  Gaa  and  Electric  Company 


(Docket  No.  ER9^ 
Take  notice 
1998.  Pacific 
(PG&E),  tende 
its  California 
Operator  Corpi 
Management 
Through  rate 
$0.7781  per 
is  necessary  to 


1035-000] 

at  on  December  22, 
s  and  Electric  Company 
d  for  filing  a  change  in 
dependent  System 
ration  (ISO)  Grid 
arge  (GMC)  Pass- 
m  $0.7831  perMWhto 
h.  The  reduction  in  rate 
eep  PG&E  s  ISO  GMC 
Pass-Through  jate  in  conformity  with 
the  ISO's  GMQ  This  filing  is  part  of  the 
comprehensive  restructiuing  proposal 
a  electric  power 
before  the  Federal 
ry  Commission, 
s  that  its  filing  be  made 
1,  1999. 

filing  have  been  served 
upon  the  Calif<)mia  Public  Utilities 
Commission  aid  all  other  parties  on  the 
Service  List  to  this  proceeding. 

Comment  date:  January  12. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Allegheny  power  Service  Corp.,  on 
behalf  of  MonOngahela  Power  Co.;  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

IDocket  No.  ER9  )-1036-0O0l 

Take  notice  ihat  on  December  22, 
1998,  Allegheity  Power  Service 
Corporation  or  behalf  of  Monongahela 


for  the  Califor 
industry  that  i^ 
Energy  Regulatj 

PG&E  reque^ 
effective  Janus 

Copies  of  thi 


Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  fihng  Supplement  No.  11  to  add  one 
(1)  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  December  21. 1998.  to 
FirstEnergy  Trading  and  Power 
Marketing  Inc. 

Comment  date:  January  12.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.;  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-1 03 7-000] 

Take  notice  that  on  December  22. 
1998.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  41  to  add 
PP&L  Energy  Plus  Co..  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff  which  has  been  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
OA96-18-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  December  21, 
1998. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-1038-000] 

Take  notice  that  on  December  22, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Commission's  Regulations  to  proposed 
revisions  to  Attachment  A  to  the 
Locahzed  Market  Power  Mitigation 
Measures  Applicable  to  Sales  of 
Capacity,  Energy  and  Certain  Ancillary 
Services  from  Specified  Generating 
Units  in  New  York  City. 

Con  Edison  states  that  a  copy  of  this 
filing  was  served  on  the  New  York 
Public  Service  Commission. 


Comment  date;  January  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Idaho  Power  Company 

[Docket  No.  ER99-1039-O00] 

Take  notice  that  on  December  23, 
1998.  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  and  Firm  Point-to- 
Point  Transmission  Service  with  Statoil 
Energy  Trading,  Inc.,  under  Idaho  Power 
Company's  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff. 

IPC  requests  that  the  Commission 
accept  these  Service  Agreements  for 
filing,  designate  an  effective  date  of 
December  1,  1998,  and  a  rate  schedule 
number. 

Comment  date:  January  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  San  Diego  Gas  &  Electric  Company 

IDocket  No.  ER99-1 040-000] 

Take  notice  that  on  December  23, 
1998.  San  Diego  Gas  &  Electric 
Company  (SDG&E).  tendered  for  filing  a 
change  in  rate  for  the  Transmission 
Revenue  Balancing  Account  Adjustment 
set  forth  in  its  Transmission  Owrier 
Tariff  (TO  Tariff).  The  effect  of  this  rate 
change  is  to  reduce  rates  for 
jurisdictional  transmission  service 
utilizing  that  portion  of  the  California 
Independent  System  Operator's 
Controlled  Grid  owned  by  SDG&E. 

SDG&E  requests  this  rate  change  be 
made  effective  January  1. 1999. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER99-1041-000] 

Take  notice  that  on  December  24, 
1998.  Niagara  Mohawk  Power 
Corporation  (NMPC).  tendered  for  filing 
writh  the  Federal  Energy  Regulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  NMPC  and  the  Power 
Authority  of  the  State  of  New  York 
(NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant.  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMPC's  transmission  system 
connects  to  its  retail  distribution  system 
East  of  NMPC's  constrained  Central-East 
Interface.  This  Transmission  Service 


Federal  Register /Vol.  64,  No.  3 /Wednesday.  January  6,  1999 /Notices 


873 


Agreement  specifies  that  NYPA  has 
signed  on  to  eind  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000. 

NMPC  requests  an  effective  date  of 
December  1. 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  January  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Midway-Sunset  Cogeneration 
Company 

[Docket  No.  QF86-433-004] 

Take  notice  that  on  December  24, 
1998,  Midway-Sunset  Cogeneration 
Company  (MSCC),  tendered  for  filing  an 
application  for  recertification  of  its 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207  of 
the  Commission's  Regulations. 

The  topping-cycle  cogeneration 
facility  is  located  in  Kern  County, 
California.  The  facility  consists  of  three 
combustion  turbine  generating  units 
with  three  waste  heat  recovery  steam 
generators.  Steam  produced  by  the 
facility  will  be  used  by  Aera  Energy  LLC 
in  enhanced  oil  recovery  operations. 

The  net  electric  power  production 
capacity  of  the  facihty  is  219  MW.  The 
primary  energy  source  is  natural  gas. 
The  cogeneration  facility  interconnects 
with  Pacific  Gas  &  Electric  Company 
and  has  power  purchase  agreements 
with  both  Pacific  Gas  and  Electric 
Company  and  Southern  California 
Edison  Company. 

By  order  issued  October  11, 1994,  the 
Director  of  the  Division  of  Applications 
granted  recertification  of  the  facility  as 
a  cogeneration  faciUty  under  Docket  No. 
QF86-433-003  (69  FERC  62,018).  The 
recertification  is  requested  because  of  a 
change  in  ownership  of  the  facility.  All 
other  facility  characteristics  remain 
imchanged. 

Comment  date:  January  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  99-262  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
'  Commission 

[Doclcet  No.  CP99-96-000] 

CNG  Transmission  Corporation;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  North 
Summit  Pipeline  Extension  Project  and 
Request  for  Comments  on 
Environmental  Issues 

December  31,  1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  3.5  miles  of  8-inch- 
diameter  pipeline  and  appurtenances, 
proposed  in  the  North  Summit  Pipeline 
Extension  Project.'  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity.  The  application  and 
other  supplemental  filings  in  this  docket 
are  available  for  viewing  on  the  FERC 
Internet  website  (wwrw.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  ft-om  the  RIMS  Menu,  and 
follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 


of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Proiect 

CNG  Transmission  Corporation  (CNG) 
wants  to  facilitate  the  recovery  of 
injected  storage  gas  that  migrated  to  an 
undeveloped  portion  of  its  North 
Summit  Storage  Complex  in  Fayette 
County,  Pennsylvania.  CNG  seeks 
authority  to: 

•  Convert  two  observation  wells 
(UW-204  and  UW-207)  to  storage  wells; 

•  Replace  0.4  mile  of  6-inch-diameter 
pipeline  with  an  equal  length  of  8-inch- 
diameter  pipehne  (Line  No.  UP-1); 

•  Install  2.4  miles  of  8-inch-diameter 
pipeline  (Line  No.  UP-24); 

•  Install  0.7  mile  of  8-inch-diameter 
pipeline  (Line  No.  UP-25);  and 

•  Install  tie-in  facilities  to  Well  Nos. 
UW-204  and  UW-207  including  a 
meter,  step-ladder  drip,  separator, 
fiberglass  holding  tank,  alcohol  dropper, 
valves,  a  pig  launcher  and  receiver,  and 
other  appurtenances. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  29.8  acres  of  land. 
Following  construction,  about  20.8  acres 
would  be  maintained  as  new  permanent 
right-of-way  and  about  0.7  acre  as  new 
aboveground  facility  sites.  The 
remaining  8.3  acres  of  land  would  be 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  gA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 


'  CNG  Transmission  Corporation's  application 
was  filed  with  the  Commission  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street. 
N.E..  Washington,  DC.  20426,  c call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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them  to  comir  ent  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  aji  a  result  of  the 
construction  a  nd  operation  of  the 
proposed  proj  jct  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Pubhc  sal  ety. 

•  Land  use. 

•  Cultural  I  Bsources. 

•  Air  quality  and  noise. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  ta  the  proposed  project  or 
portions  of  thi  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts!  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Etepending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  forjreview  if  the  EA  is 
published.  W^  will  consider  all 
comment  on  tne  EA  before  we  make  our 
recommendations  to  the  Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  pa^e  4  of  this  notice. 

Currently  Idefitified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we|  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
envirorunental  information  provided  by 
CNG.  the  Fen|sylvania  Fish  &  Boat 
Commission,  $jid  the  Pennsylvania 
Game  Commission.  This  preliminary  list 
of  issues  may  be  changed  based  on  your 
comments  ana  our  analysis. 

•  Three  state  protected  or  rare  species 
are  known  in  ihe  vicinity  of  the 
proposed  project  area. 

•  A  total  of  18.5  acres  of  upland 
forested  land  on  the  Forbes  State  Forest 
would  be  clea|^d  by  the  proposed 
project. 

•  The  prop(  )sed  project  activities  may 
adversely  imp  act  2.4  acres  on  State 
Came  Lands  ^  o.  138. 


Public  Participation 

You  can 
providing  us 


mace 


a  difference  by 
mth  your  specific 
comments  or  concerns  about  the  project. 


By  becoming  a  commenter,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes,  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to. 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP-99-96- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  4,  1999. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  coy  of  its  filings  to  all  other 
parties  on  the  Commission's  service  list 
for  this  proceeding.  If  you  want  to 
become  an  intervenor  you  must  file  a 
motion  to  intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  fiUng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.24(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 


"RIMS"  link  to  information  in  this 
docket  number. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

Appendix  1 

AN INTEFSTATE  NATURAL  GAS  PIPEUNE 
ON  MY  LAND?  WHA  T  DO  I  NEED  TO 
KNOW? 

Prepared  by  the  Federal  Energy  Regulatory 
Commission  for  Your  Information 

The  Federal  Energy  Regulatory 
Commission  is  charged  by  Congress  with 
determining  whether  any  proposed  interstate 
pipeline  project  is  the  public  interest.  Part  of 
that  determination  may  affect  you  if  your 
land  is  where  a  natural  gas  pipeline  might  be 
located.  We  want  you  to  know: 

•  How  the  Commission's  procedures  work; 

•  What  rights  you  have; 

•  How  the  location  of  a  pipeline  is 
decided;  and 

•  What  safety  and  environmental  issues 
might  be  involved. 

Background 

The  Commission  approves  the  location  and 
construction  of  interstate  pipelines  that  move 
natural  gas  across  state  boundaries.  These 
pipelines  crisscross  the  United  States, 
moving  nearly  a  quarter  of  the  nation's 
energy  long  distances  to  markets  in  48  states. 
They  are  vital  to  the  economy. 

If  your  land  is  on  a  proposed  pipeline 
route,  you  will  probably  first  learn  of  this 
from  the  company  concerned.  Once  a 
company  files  an  application  for  a  certificate 
to  build  a  pipeline  project  and  the 
Commission  prepares  to  undertake 
environmental  studies  of  a  significant 
construction  project,  local  media  will  be 
notified  and  public  meetings  will  be 
scheduled.  You  will  have  an  opportunity  to 
express  your  views  and  to  have  them 
considered.  You  will  have  the  opportunity  to 
negotiated  with  the  pipeline  and  to  learn  the 
views  of  other  interested  parties.  The 
Commission  may  approve  the  pipeline,  with 
our  without  modifications,  or  reject  it.  It  it  is 
approved  and  you  fail  to  reach  an  easement 
agreement  with  the  company,  access  to  and 
compensation  for  use  of  your  land  will  be  set 
by  a  court. 

Understandibly,  the  location  of  pipeline 
raises  urgent  questions  for  landowners.  The 
Commission's  process  by  which  it  assesses 
pipeline  applications  is  open  and  public, 
with  regulations  designed  to  keep  all  parties 
informed.  This  being  so.  Commission 
employees  may  not  discuss  the  merits  of 
pipeline  applications  with  one  party  without 
other  parties  being  modified. 

This  brochure  generally  explains  the 
Conmiission's  certificate  process  and 
addresses  the  basic  concerns  of  landowners. 
The  Commission's  Office  of  External  Affairs 
at  202/208-1088  will  be  happy  to  answer  any 
further  questions  about  the  procedures 
involved. 

Most  Asked  Questions 
How  the  Process  Begins 

Q:  How  will  I  first  hear  about  proposed 
pipeline  construction? 
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A;  As  indicated,  you  will  probably  first 
hear  of  the  project  from  the  pipeline 
company  as  it  prepares  environmental 
studies  required  for  the  Commission 
application. 

Q:  How  can  I  obtain  more  details  about  the 
company's  application? 

A:  A  copy  of  the  company's  application 
can  be  obtained  for  a  nominal  copying  charge 
firom  the  (Commission's  Public  Reference 
Room.  Call  202/208-1371  for  details. 

Q:  This  done,  how  do  I  participate? 

A:  There  are  two  ways.  If  you  want  the 
Commission  to  consider  your  views  on  the 
various  environmental  issues  involved  in  the 
location  of  the  pipeline,  you  can  do  so  by 
simply  writing  a  letter.  The  Commission 
undertakes  several  levels  of  environmental 
analysis.  You  may  comment  at  any  stage  in 
the  process.  Details  are  available  from  the 
Commission's  Office  of  External  Affairs  at 
202/208-1088.  By  becoming  a  commenter, 
your  views  will  be  considered  and  addressed 
in  the  environmental  documents  or  a  flnal 
order.  Additionally,  you  will  be  placed  on  a 
mailing  list  to  receive  environmental 
documents  in  the  case. 

Q:  And  the  second  way? 

A:  You  may  file  to  become  what  is  known 
as  an  intervenor.  This  is  not  complicated  and 
gives  you  official  rights  and  responsibilities, 
but  it  is  a  more  formal  involvement  and  you 
will  be  required  to  follow  Commission 
regulations.  You  may  obtain  instructions 
from  the  Office  of  External  Affairs.  As  an 
intervenor,  you  will  receive  Conunission 
documents  related  to  the  case  and  details 
about  what  other  interested  parties  are 
saying.  You  will  also  be  able  to  file  briefs, 
appear  at  hearings  and  be  heard  by  the  courts 
if  you  choose  to  appeal  the  Commission's 
final  ruling.  You  must  file  for  intervenor 
status  within  21  days  of  our  notice  of  the 
pipeline's  application,  although  this  may  be 
waived  under  certain  circumstances,  such  as 
the  discovery  of  environmental  concerns.  But 
as  an  intervenor,  you  will  also  be  obligated 
to  serve  copies  of  what  you  file  with  all  the 
other  parties.  In  major  cases,  there  may  be 
hundreds  of  parties. 

Key  Issues  Involving  Location  of  the  Project 

Q:  How  is  the  pipeline  route  selected? 

A:  The  pipeline  company  proposes  the 
route,  which  is  then  examined  by  the 
Commission.  The  applicant  must  study 
alternative  routes  to  avoid  or  minimize 
damage  to  the  environment,  and  the 
Conunission  or  interveners  may  suggest 
alternatives  and  modifications.  The  effects  on 
buildings,  fences,  crops,  water  supplies,  soil, 
vegetation,  wildlife,  air  quality,  noise,  safety, 
landowner  interests,  and  more,  are  taken  into 
consideration.  The  Commission  also 
considers  whether  the  pipeline  can  be  placed 
near  an  existing  pipeline,  p>ower  line, 
highway  or  railroad  right-of-way. 

Q:  How  do  pipelines  obtain  a  right-of-way? 

A:  In  the  first  instance,  they  negotiate  with 
landowners  who  are  compensated  for  signing 
an  easement  document.  They  may  be  paid  for 
loss  of  the  land  during  construction,  loss  of 
any  other  resources  and  any  damage  to 
property.  As  indicated,  if  the  Commission 
approves  the  project  and  no  agreement  with 
the  landowner  is  reached,  the  pipeline  may 


take  the  land  under  eminent  domain  (a  right 
of  a  government  to  take  private  land  for 
public  use)  with  a  court  determining 
compensation  under  state  law. 

Q:  How  large  is  the  right-of-way  and  how 
is  it  maintained? 

A:  Usually,  it  is  75  to  100  feet  wide  during 
construction.  The  permanent  site  is  about  50 
feet  wide.  Routine  vegetation  maintenance  is 
done  no  more  than  once  every  three  years.  A 
teij-foot-wide  corridor,  centered  on  the 
pipeline,  may  be  maintained  annually. 

Q.  Who  pays  taxes  on  the  right-of-way? 

A:  The  landowner  pays  taxes  on  the  right- 
of-way  unless  a  local  taxing  authority  grants 
relief.  The  pipeline  simply  has  an  easement 
across  a  portion  of  the  land. 

Q.  Must  the  company  obey  local,  county 
and  state  laws  and  zoning  ordinances? 

A:  Generally,  yes.  If  there  is  a  conflict, 
however,  the  Conmiission  requirement 
stands. 

Q:  How  close  can  I  build  to  the  pipeline? 

A:  Usually  up  to  the  edge  of  the  right-of- 
way. 

Q:  What  about  bushes,  trees,  fences  and  so 
forth? 

A:  Deep-rooted  trees  may  be  removed  from 
the  right-of-way  along  with  other 
obstructions  that  prevent  observation  from 
aircraft  during  maintenance.  Otherwise,  this 
is  subject  to  negotiation  as  long  as  pi|3eline 
maintenance  and  safety  are  not  affected. 

Q:  How  long  will  the  right-of-way  be  there? 

A:  Part  of  it  is  temporary  and  will  be 
restored  immediately  after  construction.  The 
permanent  right-of-way  will  remain  until  the 
Commission  determines  it  may  be  abandoned 
by  the  pipeline. 

The  Responsibilities  of  Gas  Companies 

Q:  Must  companies  post  bonds  to 
guarantee  performance? 

A:  No,  but  the  Commission  insf>ects  the 
right-of-way  during  and  after  construction  to 
ensure  that  the  terms  of  its  certificate  have 
been  met. 

Q:  Can  the  pipeline  company  come  on  my 
land  without  my  permission? 

A:  State  or  local  trespass  laws  prevail.  No 
federal  statute  is  involved  until  a  certificate 
is  issued. 

Q:  When  can  they  start  to  build? 

A:  Construction  cannot  conunence  until 
the  Commission  issues  a  certificate  and  the 
applicant  accepts  it.  For  most  large  pipelines, 
the  time  from  filing  an  application  to 
approval  ranges  from  one  year  to  two  years. 
Once  a  certificate  is  issued,  construction 
usually  starts  within  a  few  weeks  of  the 
company  receiving  any  outstanding 
environmental  reviews  and  clearances. 

Q:  Why  would  the  company  approach  me 
before  the  project  is  approved? 

A:  Because  of  planning  and  lead  time.  A 
company  must  conduct  environmental 
studies  before  it  files  an  application  with  the 
Commission.  If  approval  is  ultimately 
denied,  or  the  route  changes,  the  initial 
agreement  with  the  landowner  is  usually 
void. 

Q:  Can  the  company  place  more  than  one 
pipeline  on  my  property?  Can  the  pipeline 
and  the  easement  be  used  for  anything  other 
than  natural  gas? 

A:  This  is  subject  to  negotiation.  The 
Commission  grants  a  certificate  only  for  the 


proposed  pipeline  and  related  facilities  in  the 
exact  location  described.  The  certificate  is 
only  for  the  transportation  of  natural  gas. 

Q:  How  close  can  the  pipeline  be  to  other 
pipelines  or  utility  facilities? 

A:  Pipelines  must  be  at  least  a  foot  from 
any  underground  structure  and  between  two 
and  three  feet  below  ground.  Operators 
usually  want  to  be  25  feet  from  another 
pipeline.  If  space  permits,  pipelines  can  be 
placed  in  another  utility's  right-of-way. 

Q:  Can  I  receive  service  from  the  pifwline? 

A:  No,  not  in  most  cases.  Generally 
speaking,  interstate  pif>elines  are  long- 
distance transpxDrters  operating  at  pressures 
different  from  those  of  your  local  distribution 
companies,  which  are  their  customers. 

Q:  Can  a  pipeline  be  placed  in  a  river  or 
the  ocean? 

A:  Yes,  although  this  raises  a  number  of 
separate  environmental,  cost,  design  and 
safety  issues. 

Important  Safety  Issues 

Q:  Are  pipelines  safe? 

A:  Accidents  are  rare  and  usually  result 
from  unauthorized  action  by  a  third  party. 
The  U.S.  Department  of  Transf>ortation 
(DOT)  enforces  strict  safety  standards  and 
requires  safety  checks. 

Q:  How  soon  after  construction  will  the 
company  restore  the  land? 

A:  As  soon  as  the  trench  is  filled  and 
weather  permits. 

Q:  Does  natural  gas  smell? 

A:  Natural  gas  is  odorless.  An  artificial 
odor  is  generally  added  for  safety  purposes 
in  more  populated  areas  on  interstate 
transmission  pipelines  and  in  local 
distribution  pipelines  in  accordance  with 
DOT  safety  regulations. 

Further  Environmental  Issues 

Q:  What  if  my  property  contains 
endangered  species,  wetlands,  or 
archaeological  sites? 

A:  Endangered  species  must  be  protected 
from  the  effects  of  pif>eline  construction  and 
this  could  affect  the  location  of  the  pipeline. 
In  the  case  of  wetlands,  if  proper  crossing 
procedues  are  used  and  no  alternatives  are 
available,  they  may  be  used  for  a  pipeline 
right-of-way.  If  an  archaeological  site  falls 
within  guidelines  set  by  the  national  Register 
of  Historic  Places,  it  must  be  excavated  or  the 
pipeline  rerouted.  Landowners  usually  are 
permitted  to  keep  any  artifacts  after  they  are 
properly  studied. 

Q:  Environmental  studies  were  mentioned 
earlier.  How  do  they  work? 

A:  A  notice  of  Intent  to  prepare  an 
environmental  assessment  (EA)  or  an 
Environmental  Impact  Statement  (EIS)  is 
issued  for  most  major  proposals.  It  is  sent  to 
federal,  state  and  local  agencies,  local  media 
and  libraries,  environmental  groups,  and, 
where  the  Commission  is  able  to  identify 
them,  the  owners  of  any  land  that  would  be 
crossed.  Additionally,  the  Commission 
announces  a  schedule  of  public  meetings 
along  the  propKJsed  route  and  seeks 
comments,  to  be  submitted  within  30  days, 
from  interested  parties.  Afttrr  the  comment 
p>eriod,  the  Commission  will  prepare  an  EA 
or  a  Draft  EIS  outlining  its  findings  and 
recommendations.  For  major  proposals. 
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are  sought  during  45  days 
of  a  Draft  EIS  or  30  days 
EA.  These  comments  are 
Final  EIS  or  the  final  order 
ing  the  pipeline  a  certificate. 
1  information,  contact: 
Regulatory  Commission, 
Affairs,  888  First  Street, 
DC  20426,  202/208-1088. 
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|FR  Doc.  99-2  i5  Filed  1-5-99;  8:45  am) 
BILUNG  CODE  ei|l7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

December  31,  1998. 

Take  notic  i  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Fed  3ral  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  '^iling:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction . 

b.  Applica  it:  Summit  Energy  Storage. 
Inc. 

c.  Project  I  Jo. :  The  proposed  Summit 
P\miped  Stoi  age  Hydroelectric  Project. 
FERC  No.  9423-024  is  to  be  located  near 
Norton  and  Wadsworth,  in  Summit  and 
Medina  Counties.  Ohio. 

d.  Date  Fihd:  November  17,  1998. 

e.  Pursuam  fo.Pubhc  Law  104-243. 

f.  Applicant  Contact:  Donald  H. 
Clarke.  Esq.,  Wilkinson,  Barker.  Knauer 
&  Quinn,  LU'.  2300  N  Street.  N.W.. 
Suite  700.  Washington,  EX:  20037.  (202) 
783-4141. 

g.  FERC  C(  <ntact:  Mr.  Lyim  R.  Miles. 
(202)219-26  71. 

h.  CommeU  Date:  February  19.  1999. 

i.  Descript  on  of  the  Request:  The 
licensee  reqi  ests  that  the  deadline  for 
commencement  of  construction  for 
FERC  Projeci  No.  9423  be  extended  for 
three  consec  itive  two-year  Periods.  The 
deadline  to  c  ommence  project 
construction  for  the  project  would  be 
extended  to  April  11.  2001.  The 
deadline  for  completion  of  construction 
would  be  exi  ended  to  April  11,  2007. 

j.  This  not  ce  also  consist  of  the 
following  stc  ndard  paragraphs:  B,  Cl , 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — i'jiyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirement*  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  Part  385.  subpart 
B.  In  determ  ning  the  appropriate  action 
to  take,  the  Commission  will  consider 
all  protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS."  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  14  copies  as  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to:  The  Director. 
Division  of  Project  Compliance  and 
Administration.  Office  of  Hydropower 
Licensing.  HL-21.  at  the  above  address. 
A  copy  of  any  comments,  protest,  or 
motions  to  intervene,  must  also  be 
served  upon  the  representative  of  the 
applicant  specified  in  this  notice. 

D2.  Agency  Comments — ^The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.  The  application  may 
be  viewed  on  the  web  site  at 
MTww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.)  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  the  Commission  wU 
presume  that  the  agency  has  none.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-260  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application, 
Preliminary  Draft  Environmental 
Assessment  (PDEA),  and  Soliciting 
Preliminary  Terms,  Conditions,  and 
Recommendations 

December  31, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
Unconstructed  Project. 

b.  Project  No. :  1 1 561-000. 


c.  Applicant:  Alaska  Village  Electric 
Cooperative.  Inc.  Anchorage,  Alaska. 

d.  Name  of  Project:  Old  Harbor 
Hydroelectric  Project. 

e.  Location:  Partially  within  the 
Kodiak  National  Wildlife  Refuge,  on 
Mountain  Creek,  a  tributary  to  the  East 
Fork  of  Barling  Creek,  near  Old  Harbor, 
Alaska. 

f.  Applicant  Contact:  Mr.  Dan 
Hertrich.  Polarconsult  Alaska.  Inc..  1503 
West  33rd  Avenue,  Anchorage,  AK 
99503.  (907)  258-2430. 

g.  FERC  Contact:  Nan  Allen  (202) 
219-2938. 

h.  Polarconsult  Alaska.  Inc..  mailed  a 
copy  of  the  PDEA  and  draft  license 
application  to  interested  parties  on 
Etecember  15, 1998.  The  Commission 
received  a  copy  of  the  PDEA  and  Draft 
License  Application  on  December  21. 
1998. 

i.  As  noted  in  the  Commission's 
February  25,  1998,  letter  to  all  parties, 
with  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  for  the  PDEA  and 
comments  on  the  draft  license 
application. 

j.  All  comments  on  the  PDEA  and 
draft  license  application  for  the  Old 
Harbor  Project  should  be  sent  to  the 
address  noted  above  in  item  (f)  with  one 
copy  filed  with  the  Commission  at  the 
following  address:  David  P.  Boergers, 
Secretary.  Federal  Energy  Regulatory 
Commission,  Dockets — Room  lA.  888 
First  Street,  Washington,  DC  20426. 

All  comments  must  (1)  bear  the 
heading  "Preliminary  Comments", 
"Preliminary  Recommendations", 
"Preliminary  Terms  and  Conditions",  or 
"Preliminary  Prescriptions":  and  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application.  Any  party  interested  in 
commenting  must  do  so  before  March 
15,  1999. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-261  Filed  1-5-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Solicitation  of  Written 
Scoping  Comments 

E)eceniber  30, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  696-010. 

c.  Date  Filed:  October  27,  1998. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  American  Fork 
Hydroelectric  Project. 

f.  Location:  On  American  Fork  Creek, 
near  the  City  of  American  Fork,  Utah 
County,  Utah.  The  project  affects  about 
28.8  acres  of  federal  lands  within  the 
Uinta  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Michael  B. 
Burke,  Project  Manager,  PacifiCorp,  825 
NE  Multnomah,  Suite  1500,  Portland, 
OR  97323,  (503)  813-6656. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Gaylord  W.  Hoisington,  E-mail  address 
Gaylord.Hoisington@FERC.FED.US,  or 
telephone  (202)  219-2756. 

j.  Deadline  for  filing  scoping 
comments:  February  26, 1999.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  The 
Commission's  Rules  of  Practice  and 
Procedure  require  all  intervenors  filing 
documents  with  the  Commission  to 
serve  a  copy  of  that  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  doctunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiu-ce  agency,  they  must 
also  serve  a  copy  of  the  documents  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facihties:  (1)  a  29-foot  9-inch  wide  and 
4.5-foot-high  reinforced  concrete 
diversion  dam;  (2)  a  6-foot-wide  6-foot- 
long  intake;  (3)  a  6- foot-long  6-foot-wide 
manually  operated  sluice  gate;  (4)  a  2- 
foot-long  2-foot-wide  manually  operated 
upstream  sluice  gate;  (5)  a  28-inch- 
diameter  welded  steel  pipe  flowline 


approximately  11,666-foot-long  which 
transitions  into  a  33-inch-diameter 
riveted  steel  penstock  253-foot-long  that 
transitions  into  a  20-inch-diameter 
riveted  steel  penstock  61-foot-long;  (6) 
an  approximately  2,700-square-foot 
brick  powerhouse  containing  one 
turbine  generator  unit  with  a  rated 
capacity  of  1,050  kilowatts;  and  (7) 
other  appurtenances. 

m.  Locations  of  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  web 
at  wrww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process. 

The  Commission  intends  to  prepare 
an  Environmental  Assessment  (EA)  on 
the  project  in  accordance  with  the 
National  Environmental  PoUcy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
a  reasonable  alternatives  to  the 
proposed  action. 

We  are  asking  agencies,  Indian  tribes, 
non-governmental  organizations,  and 
individuals  to  help  us  identify  the  cope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA,  and  to  provide  us 
with  information  that  may  be  useful  in 
preparing  the  EA. 

To  help  focus  comments  on  the 
environmental  issues,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  soon  be  mailed 
to  those  on  the  mailing  list  for  the 
project.  Those  not  on  the  mailing  fist 
may  request  a  copy  of  the  scoping 
document  from  the  project  coordinator, 
whose  telephone  number  is  listed  in 
item  i  above.  A  copy  of  the  scoping 
document  may  also  be  viewed  or 
printed  by  accessing  the  Commission's 
WebSite  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
can  call  (202)  208-2222. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-160  Filed  1-5-99;  8:45  am) 
BtLUNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-346-000,  TM97-3-24- 
000,  and  RP98-1 23-000] 

Equitrans,  L.P.;  Notice  of  Informal 
Settlement  Conference 

December  30.  1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10:00 
a.m.  on  Tuesday,  January  12. 1999  and 
continuing  on  Wednesday,  January  13, 
1999,  if  necessary,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  addition  information,  please 
contact  Irene  E.  Szopo  at  (202)  208-1602 
or  Robert  A.  Young  at  (202)  208-5705. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-161  Filed  1-5-99;  8:45  am) 

BtLUNO  CODE  67t7-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collectlon(s)  Submitted  to  0MB  for 
Review  and  Approval 

December  21,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessaiy  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
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information  ihall  have  practical  utility; 
(b)  the  accuTicy  of  the  Commission's 
burden  estiniate;  (c)  ways  to  enhance 
the  quality,  litility,  and  clarity  of  the 
information  pollected;  and  (d)  ways  to 
minimize  th^  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5, 1999. 
If  you  anticipate  that  you  will  be 
submitting  cpmments,  but  find  it 
difficult  to  db  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible.  | 

ADDRESSES:  lt)irect  all  comments  to  Les 
Smith,  Fedeml  Communications 
Commission^,  Room  234,  1919  M  St., 
NW.,  Washington,  DC  20554  or  via  the 
internet  to  leBmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  injformation  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (20^)  418-0217  or  via  the 
Internet  at  le6mith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Apphval  Number:  3060-0835. 

Title:  Ship  Inspection  Certificates. 

Form  Nuniber:  FCC  806.  FCC  824, 
FCC  827,  and  829. 

Type  ofRaiew:  Extension  of  a 
currently  apj^roved  collection. 

Respondei\ts:  Businesses  or  other  for- 
profit  entitle*;  Not-for-profit 
institutions;  state.  Local,  or  Tribal 
Government! . 

Number  of  Respondents:  3,730. 

Estimated  Time  per  Response:  5 
minutes. 

Frequency  of  Response: 
Recordkeepiiig;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Anniial  Burden:  101  hours. 

To^oy  Annual  Costs:  SO. 

Needs  and  Uses:  The  Commission 
adopted  Rules  that  privatized  ship 
inspections  of  ships  subject  to 
inspection  rcjquirements  of  the 
Communicadons  Act  or  Safety 
Convention.  JThe  Rules  require  this 
inspection  td  be  conducted  by  an  FCC-  , 
licensed  technician.  This  change 
reduces  the  4dministrative  burden  on 
the  public  add  the  Commission.  To 
ensure  that  vjessel  safety  is  not  adversely 
affected  by  t&is  proposal,  the 
Commission  adopted  Rules  that  private 
sector  technitians  certify  that  the  ship 
passed  an  in$pection  and  issue  the  ship 
a  safety  certificate. 

The  Comnjimications  Act  requires 
that  the  Commission  must  inspect  the 
radio  installation  of  large  cargo  ships 
and  certain  {passenger  ships  at  least  once 
a  year  to  enstire  that  the  radio 


installation  is  in  compliance  with  the 
requirements  of  the  Communications 
Act.  Additionally,  the  Communications 
Act  requires  the  inspection  of  small 
passenger  ships  at  least  once  every  five 
years.  The  Safety  Convention  (to  which 
the  United  States  is  a  signatory)  also 
requires  an  annual  inspection,  but 
permits  an  Administration  to  entrust  the 
inspections  to  either  surveyors 
nominated  for  the  purpose  or  to 
organizations  recognized  by  it. 
Therefore,  the  United  States  can  have 
other  entities  conduct  the  radio 
inspection  of  vessels  for  compliance 
with  the  Safety  Convention.  The 
Commission  adopted  rules  that  FCC- 
licensed  technicians  provide  a  summary 
of  the  results  of  the  inspection  in  the 
ship's  log  and  furnish  tLe  vessel  with  a 
ship  inspection  safety  certificate.  The 
purpose  of  the  information  is  to  ensure 
that  the  inspection  was  successful  so 
that  passengers  and  crew  members  of 
certain  United  Sates  ships  have  access 
to  distress  communications  in  an 
emergency. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-147  Filed  1-5-99;  8:45  am] 

BILUNQ  CODE  6712-01-? 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

December  24. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
e^ort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0289. 

Title:  Section  76.601,  Performance 
test.*^. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10,838. 

Estimated  Time  Per  Response:  0.5 — 
70.0  hours. 

Frequency  of  Response:  Semi- 
annually; On  occasion  reporting 
reouirements;  Third  party  disclosure. 

Total  Annual  Buraen:  328,379  hours. 

Total  Annual  Costs:  $2,760. 

Needs  and  Uses:  Section  76.601 
requires  every  cable  system  operator  to 
maintain  a  current  listing  of  the  cable 
television  channels  which  that  system 
delivers  to  its  subscribers.  Section 
76.601(c)  and  (d)  requires  cable  systems 
with  over  1,000  subscribers  to  conduct 
semi-annual  proof  of  performance  tests 
and  triennial  proof  of  performance  tests 
for  color  testing.  Section  76.601  also 
states  that  prior  to  additional  testing 
pursuant  to  Section  76.601(d),  the  local 
franchising  authority  shall  notify  the 
cable  operator  who  will  be  allowed 
thirty  days  to  come  into  compliance 
with  any  perceived  signal  quality 
problems  which  need  to  be  corrected. 
The  performance  test  data  and  channel 
listings  are  used  in  field  inspections  by 
Commission  staff  and  firanchise 
authorities  to  ensure  that  an  acceptable 
quality  signal  is  being  provided  to  cable 
subscribers,  and  to  ensiu^  that  there  are 
no  signal  leakage  problems  which  could 
cause  interference  with  over-the-air 
radio  frequencies  involving  safety-of-Ufe 
functions  (i.e.,  police,  fire,  forestry, 
aeronautical,  amateur  radio). 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  9»-148  Filed  1-5-99;  8:45  am) 

BILUNO  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AQENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  conunent. 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Ciurently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Acquisition  Services 
Information  Requirements". 
DATES:  Comments  must  be  submitted  on 
or  before  March  8,  1999. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  on 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  N.W.,  Washington,  D.C. 
20429.  All  conunents  should  refer  to 
"Acquisition  Services  Information 
Requirements."  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m.  [FAX 
number  (202)  898-3838;  Internet 
address:  comments@fdic.govl 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  FDIC.  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Review  the  Following 
Currently  Approved  Collection  of 
Information 

Title:  Acquisition  Services 
Information  Requirement. 
0MB  Number:  3064-0072. 


Frequency  of  Response:  Occasional. 

Affected  Public:  Contractors  and 
vendors  who  wish  to  do  business  with 
the  FDIC. 

Estimated  Number  of  Respondents: 
31,528. 

Estimatd  Time  per  Response:  varies 
from  0.25  hours  to  one  hour. 

Estimated  Total  Annual  Burden: 
13,233  hours. 

General  Description  of  Collection:  The 
collection  involves  the  submission  of 
information  on  Form  1600/07  by 
contractors  who  wish  to  do  business, 
have  done  business,  or  are  currently 
under  contract  with  the  FDIC.  The 
information  is  used  to  enter  contractors 
on  the  FDIC's  nationwide  contractor 
database  (the  National  Contractor 
System);  ensiu«  compliance  with 
established  contractors  ethics 
regulations  (12  CFR  366);  obtain 
information  on  a  contractor's  past 
performance  for  proposal  evaluation 
purposes;  and  review  a  potential  lessor's 
fitness  and  integrity  prior  to  entering 
into  a  lease  transaction. 

Request  for  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  simimarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C.  this  30th  day  of 
December,  1998. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  99-163  Filed  1-5-99;  8:45  am] 

BILUNO  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banl(s  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
20,  1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  C.  Finley  McRae.  Graceville, 
Florida;  to  retain  voting  shares  of  PBG 
Financial  Services,  Inc.,  Graceville, 
Florida,  and  thereby  indirectly  retain 
voting  shares  of  Peoples  Bank  of 
Graceville,  Graceville,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  31,  1998. 

Jennifier  J.  Johnson, 

Secretary  of  the  Board. 

|FR  Doc.  99-226  Filed  1-5-99;  8:45  am] 

BILUNO  CODE  621(HI1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federai  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
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later  than  January  29, 


Unless 
regarding  each 
must  be  recei 
indicated  or 
Governors  not 
1999. 

A.  Federal  I  eserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10015-0001: 

1.  Grand  Baicorp,  Inc.,  Kingston, 
New  Jersey,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shai^es  of  Grand  Bank,  N.A., 
Kingston,  Nev^  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jacksoi,  Applications  Officer) 
230  South  La9alle  Street,  Chicago, 
Illinois  60690Jl413: 

1.  Fountain  v^iew  Bancorp.,  Inc., 
Sigoumey,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Keokuk 
County  Bankspares,  Inc.,  Sigoumey, 
Iowa,  and  thefleby  indirectly  acquire 
Keokuk  County  State  Bank,  Sigoumey, 
Iowa.  ' 

2.  Waukeshb  Bancshares,  Inc., 
Wauwatosa,  Wisconsin;  to  become  a 
bank  holding  ^ompany  by  acquiring  100 
percent  of  the  rvoting  shares  of  Sunset 
Bank  &  Savings,  Waukesha,  Wisconsin 
(in  org£Uiization). 

C  Federal  Eeserve  Bank  of  Dallas 

(W.  Arthur  Trlbble.  Vice  President)  2200 
North  Pearl  Sl^et,  Dallas,  Texas  75201- 
2272: 

1.  Capital  Bipncorp,  Inc.,  Delhi, 
Louisiana;  to  become  a  bank  holding 
company  by  af:quiring  100  percent  of 
the  voting  shakes  of  Commercial  Capital 
Bank,  Delhi,  LJouisiana. 

Board  of  Govimors  of  the  Federal  Reserve 
System.  December  31,  1998. 
Jennifer  ].  fohnfon, 
Secretary  of  the\Board. 
(FR  Doc.  99-22  »  Filed  1-5-99;  8:45  am] 
BUJJNO  CODE  621  M>1-F 


FEDERAL  TRADE  COMMISSION 

[File  No.  981-0345] 

The  British  Petroleum  Co.  p.l.c,  et  al.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  8,  1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Richard  Liebeskind, 
FTC/H-374.  Washington,  DC  20580. 
(202)  326-2932  or  326-2441. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  urith  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  PubHc  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  fi-om  the  FTC 
Home  Page  (for  December  30, 1998),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  emd  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  mles 
of  practice  (16  CFR  4.9(b)(6)(ii)}. 


Analysis  of  the  Proposed  Consent  Order 
and  Draft  Complaint  to  Aid  Public 
Comment 

1.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  The  British  Petroleum 
Company  p.l.c.  ("BP")  and  Amoco 
Corporation  ("Amoco")  (collectively 
"the  proposed  Respondents")  an 
Agreement  Containing  Consent  Order 
("the  proposed  consent  order").  The 
proposed  Respondents  have  also 
reviewed  a  draft  complaint 
contemplated  by  the  Commission.  The 
proposed  consent  order  is  designed  to 
remedy  likely  anticompetitive  effects 
arising  from  the  merger  of  BP  and 
Amoco. 

U.  Description  of  the  Parties  and  the 
Proposed  Acquisition 

BP,  headquartered  in  London, 
England,  is  a  diversified  energy 
products  company  engaged  in  oil  and 
gas  exploration;  the  development, 
production  and  transportation  of  crude 
oil  and  natural  gas;  the  refining, 
marketing,  transportation,  terminaling 
and  sale  of  gasoline,  diesel  fuel,  jet  fuel 
and  other  petroleum  products;  and  the 
production,  marketing  and  sale  of 
petrochemicals.  BP  is  a  major  producer 
of  gasoline  and  other  petroleum 
products  in  the  United  States.  BP 
distributes  and  markets  its  gasoline 
under  the  BP  brand  name  through 
terminals  and  retail  service  stations  in  a 
variety  of  areas,  including  areas  in  the 
southeastern  and  midwestem  United 
States. 

Amoco,  headquartered  in  Chicago, 
Illinois,  is  an  integrated  petroleum  and 
chemical  products  company  engaged  in 
the  exploration,  development,  and 
production  of  crude  oil,  natural  gas,  and 
natural  gas  liquids;  the  marketing  of 
natural  gas  and  natural  gas  liquids;  the 
refining,  marketing,  and  transportation 
of  petroleum  products,  including  crude 
oil,  gasoline,  jet  fuel,  diesel  fuel,  heating 
oil,  asphalt,  motor  oil,  lubricants, 
natural  gas  Uquids,  and  petrochemical 
feedstocks;  the  terminaling  and  sale  of 
gasoline,  diesel  fuel,  and  other 
petroleum  products;  and  the 
manufacture  and  sale  of  various 
petroleum-based  chemical  products. 
Like  BP,  Amoco  is  a  major  producer  of 
gasoline  and  other  petroleum  products 
in  the  United  States.  Amoco  distributes 
and  markets  gasoline  imder  the  Amoco 
brand  name  through  terminals  and  retail 
service  stations  in  many  of  the  same 
areas  as  does  BP. 

Pursuant  to  an  agreement  and  plan  of 
merger  dated  August  11, 1998,  BP 
intends  to  acquire  all  of  the  outstanding 
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common  stock  of  Amoco  in  exchange 
for  stock  of  BP  valued  at  the  time  of  the 
agreement  at  approximately  $48  billion. 
The  new  combined  entity  is  to  be 
renamed  BP  Amoco  p. I.e.  As  a  result  of 
the  merger,  BP's  shareholders  will  hold 
approximately  60%,  and  Amoco's 
shareholders  will  hold  approximately 
40%,  of  the  new  combined  entity. 

The  Commission  has  carefully 
examined  all  of  the  areas  in  which  BP 
and  Amoco's  operations  might  overlap 
in  or  affecting  the  United  States.  The 
Commission  foimd  that  BP's  and 
Amoco's  operations  do  not  overlap  in 
many  areas.  However,  the  transaction 
raises  competitive  concerns  in  a  number 
of  local  m£irkets,  and  the  Commission 
proposes  to  take  action  to  remedy  the 
potential  anticompetitive  effects  of  this 
merger  in  these  markets. 

The  Commission  considered  this 
transaction  in  the  context  of  what 
appears  to  be  a  significant  trend  toward 
consolidation  in  the  petroleum  industry. 
In  recent  months,  there  have  been 
consolidations  in  this  industry 
involving  the  refining  and  marketing 
operations  of  Texaco  and  Shell, 
Marathon  and  Ashland,  and  Tosco  and 
Unocal.  Other  proposed  combinations 
may  occur,  including  Exxon's 
announced  proposed  merger  with  Mobil 
and  Phillips'  proposed  combination  of 
its  refining  and  marketing  operations 
wath  those  of  Ultramar  Diamond 
Shamrock.  The  Commission  will 
continue  to  examine  the  effect  of 
proposed  consolidations  through  careful 
analysis  of  each  specific  transaction  in 
the  context  of  the  trend  toward 
concentration. 

III.  The  Draft  Complaint 

The  draft  complaint  alleges  that  the 
merger  of  Amoco  and  BP  would  lessen 
competition  in  two  relevant  lines  of 
commerce:  (1)  The  terminaling  of 
gasoline  and  other  light  petroleum, 
products  in  nine  specified  geographic 
markets,  and  (2)  the  wholesale  sale  of 
gasoline  in  thirty  cities  or  metropoliteui 
areas  in  the  eastern  United  States. 

A.  Terminaling 

The  draft  complaint  alleges  that  one 
line  of  commerce  [i.e.,  product  market) 
in  which  to  analyze  the  merger  is  the 
terminaling  of  gasoline  and  other  light 
petroleum  products,  such  as  diesel  fuel 
and  jet  fuel. 

Petroleum  terminals  are  facilities  that 
provide  temporary  storage  of  gasoline 
and  other  petroleumn  products  received 
from  a  pipeline  or  marine  vessel,  and 
the  redelivery  of  such  products  from  the 
terminal's  storage  tanks  into  trucks  or 
transport  trailers  for  ultimate  delivery  to 
retail  gasoline  stations  or  other  buyers. 


Terminals  provide  an  important  link  in 
the  distribution  chain  for  gasoline 
between  refineries  and  retail  service 
stations.  According  to  the  complaint, 
there  are  no  substitutes  for  petroleumn 
terminals  for  providing  terminaling 
services. 

The  complaint  identifies  nine 
metropolitan  areas  that  are  relevant 
sections  of  the  country  (j.e.,  geographic 
markets)  in  which  to  analyze  the  effects 
of  the  acquisition  on  terminaling.  These 
metropolitan  areas  are:  Cleveland,  Ohio; 
Chattanooga  and  Knoxville,  Tennessee; 
Jacksonville,  Florida;  Meridian, 
Mississippi;  Mobile  and  Montgomery, 
Alabama;  and  North  Augusta  and 
Spartanburg,  South  Carolina.  Amoco 
and  BP  both  operate  terminals  that 
supply  each  of  these  nine  metropolitan 
areas  with  gasoline  and  other  light 
petroleum  products. 

The  complaint  charges  that  the 
terminaling  of  gasoline  and  other  light 
petroleum  products  in  each  of  these 
nine  metropolitan  areas  is  either 
moderately  concentrated  or  highly 
concentrated,  and  would  become 
significantly  more  concentrated  as  a 
result  of  the  merger.  Premerger 
concentration  in  these  nine  markets,  as 
measured  by  the  Herfindahl-Hirschman 
Index,!  ranges  from  more  than  1,300  to 
more  than  2,500.  As  a  resuU  of  the 
merger,  concentration  would  increase  in 
each  terminal  market  by  more  than  100 
points  to  levels  raning  from  more  than 
1,500  to  more  than  3,600. 

According  to  the  draft  complaint, 
entry  into  the  terminaling  of  gasoline 
and  other  light  petroleum  products  in 
each  of  these  nine  metropolitan  areas  is 
difficult  and  would  not  be  timely, 
likely,  or  sufiicient  to  prevent 
anticompetitive  effects  that  may  result 
ft'om  the  merger.  2 


'  The  Herfindahl-Hirschman  Index,  or  "HHl."  is 
a  measurement  of  market  concentration  calculated 
by  summing  the  squares  of  the  individual  market 
shares  of  all  participants  in  the  market.  Under 
Section  1.51  of  the  Horizontal  Merger  Guidelines 
issued  April  2, 1992,  by  the  Federal  Trade 
Commission  and  the  Department  of  Justice,  the 
Commission  considers  concentration  levels 
exceeding  1.800  as  "highly  concentrated"  and 
concentration  levels  between  1,000  and  1,800  to  be 
"moderately  concentrated." 

'The  Commission  has  found  reason  to  believe 
that  terminal  mergers  would  be  anticompetitive  on 
prior  occasions.  E.g..  Shell  Oil  Co..  C-3B03  (1997) 
(combination  of  refining  and  marketing  businesses 
of  Shell  and  Texaco):  Texaco  Inc.,  104  F.T.C.  241 
(1984)  (Texaco 's  acquisition  of  Getty  Oil  Company); 
Chevron  Corp..  104  F.T.C.  597  (1984)  (Chevrons 
acquisition  of  Gulf  CorfKiration).  Indeed,  several  of 
the  markets  involved  in  this  proceeding  are  markets 
in  which  BP  acquired  terminals  that  were  divested 
by  Chevron  in  1984  pursuant  to  the  Commission's 
order  in  Chevron. 


B.  Wholesale  Gasoline 

The  draft  complaint  alleges  that  a 
second  line  of  commerce  in  which  to 
analyze  the  competitive  effects  of  the 
merger  is  the  wholesale  sale  of  gasoUne. 
Gasoline  is  a  motor  fuel  used  in 
automobiles  and  other  vehicles.  It  is 
manufactured  from  crude  oil  at 
refineries  in  the  United  States  and 
throughout  the  world.  There  are  no 
substitutes  for  gasoline  as  a  fuel  for 
automobiles  and  other  vehicles  that  use 
gasoline. 

According  to  the  draft  complaint, 
there  are  thirty  cities  or  metropolitan 
areas  in  which  to  evaluate  the  effects  of 
this  merger  on  the  wholesale  sale  of 
gasoline.  Albany,  Georgia;  Athens, 
Georgia;  Birmingham.  Alabama; 
Charleston,  South  Carolina;  Charlotte, 
North  Carolina;  Charlottesville,  Virginia; 
Clarksville,  Tennessee;  Cleveland.  Ohio; 
Columbia.  South  Carolina;  Columbus, 
Georgia;  Cumberland,  Maryland; 
Dothan,  Alabama;  Fayetteville,  North 
Carolina;  Forence,  Alabama;  Goldsboro, 
North  Carolina;  Hattiesburg, 
Mississippi;  Hickory,  North  Carolina; 
Jackson,  Tennessee;  Memphis, 
Tennessee;  Meridan,  Mississippi; 
Mobile,  Alabama;  Myrtle  Beach,  South 
Carolina;  Pittsburgh,  Pennsylvania; 
Raleigh,  North  Carolina;  Rocky  Mount, 
North  Carolina;  Savannah,  Georgia; 
Sumter,  South  Carolina;  Tallahassee, 
Florida;  Toledo,  Ohio;  and  Youngstown, 
Ohio  (hereinafter  collectively  referred  to 
as  the  "gasoline  markets"). 

The  wholesale  sale  of  gasoline,  as 
alleged  in  the  complaint,  is  the  business 
of  selling  branded  gasoline  to  retail 
dealers.  Both  BP  and  Amoco  sell 
branded  gasoline  at  wholesale  in  the 
markets  alleged  in  the  complaint.  In 
some  cases  BP  or  Amoco,  or  both,  sell 
gasoline  on  a  wholesale  basis  to  retail 
gasoline  stations  owned  by  BP  or 
Amoco,  and  operated  either  by 
employees  of  BP  or  Amoco  ("company 
operated"  or  "owned  and  operated" 
stations)  or  by  persons  who  lease  the 
station  from  BP  or  Amoco  ("lessee 
dealers").  In  other  cases,  BP  and  Amoco 
sell  gasoline  to  independently  owTied 
stations  ("open  dealers")  or  to 
intermediaries  ("jobbers")  who  deliver 
gasoline  to  individual  gas  stations 
owned  by  the  jobber  or  by  other 
persons. 

Irrespective  of  the  identity  of  the 
wholesale  customer,  wholesale  sellers 
(BP  and  Amoco,  and  their  branded  and 
unbranded  competitors)  set  the 
wholesale  price  of  gasoline  paid  by 
retail  dealers,  and  that  wholesale  price 
affects  the  price  of  gasoline  charged  to 
motorists.  In  the  gasoline  markets 
alleged  in  the  complaint,  the  wholesale 
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sale  of  gasolitie  would  become 
significantly  more  concentrated  as  a 
result  of  the  merger,  and  the  relatively 
small  number  of  remaining  wholesalers 
could  tacitly  or  expressly  coordinate 
price  increases.  Postmerger 
concentratioi,  as  measured  by  the 
Herfindahl-Hirschman  Index,  would 
increase  by  riore  than  100  points,  to 
levels  above  1,400  in  five  markets  and 
to  levels  aboie  1,800  in  the  remaining 
markets.  In  eich  of  the  gasoline  markets 
alleged  in  th^  complaint,  BP  and 
Amoco,  and  three  other  firms,  would 
have  at  least  70%  of  the  wholesale 
gasoline  marret. 

According ko  the  complaint,  entry  into 
the  wholesale  sale  of  gasoline  in  each  of 
these  market*  is  difficult  and  would  not 
be  timely,  lilaely  or  sufficient  to  prevent 
anticompetitive  effects  that  may  result 
from  this  merger. 

rV.  Terms  of  ihe  Agreement  Containing 
Consent  Order  ("the  Proposed  Consent 
Order") 

The  proposed  consent  order  will 
remedy  the  Commission's  competitive 
concerns  abojut  the  proposed 
acquisition.  Under  Paragraph  II  of  the 
proposed  consent  order,  the  proposed 
Respondents  must  divest  the  Amoco 
terminal  serving  each  of  the  nine 
relevant  temJinal  markets  to  Williams 
Energy  Ventures,  Inc.,  a  subsidiary  of  . 
The  William^  Companies  ("Williams"), 
or  to  another'acquirer  approved  by  the 
Commission.' Williams  is  a  major  energy 
company  witii  substantial  experience  in 
operating  terninals. 

The  Commission's  goal  is  evaluating 
possible  pur(  hasers  of  divested  assets  is 
to  maintain  t  le  competitive 
environment  that  existed  prior  to  the 
acquisition.  A  proposed  buyer  must  not 
itself  present  competitive  problems.  The 
Commission  believes  that  Williams  is 
well  qualified  to  operate  the  divested 
terminals  and  that  divestiture  to 
Williams  wil^  not  be  anticompetitive  in 
these  market!  i. 

The  propoi  led  consent  order  requires 
that  the  divei  ititures  occur  not  later  than 
ten  days  aftef  the  BP/ Amoco  merger  is 
consummated,  or  thirty  days  after  the 
consent  agreement  is  signed,  whichever 
is  later.  The  proposed  consent 
agreement  al$o  requires  respondents  to 
rescind  the  transaction  with  Williams  if 
the  Commis^on,  after  the  comment 
period,  deciaes  to  reject  Williams  as  the 
buyer.  If  the  Williams  agreement  is 
rescinded,  then  respondents  are 
required  to  divest  the  terminals  within 
six  months  fi  om  the  date  the  order 
becomes  fins  1,  at  no  minimum  price,  to 
an  acquirer  t  aat  receives  the  prior 
approval  of  tpe  Commission  and  only  in 
a  manner  thdt  receives  the  prior 


approval  of  the  Commission.  If 
respondents  have  not  divested  the 
terminals  pursuant  to  Paragraph  II  of  the 
order,  then  the  Commission  may 
appoint  a  trustee  to  divest  the  assets. 

"The  proposed  consent  order  obtains 
relief  with  respect  to  the  wholesale  sale 
of  gasoline  in  two  ways.  First,  in  eight 
markets  where  either  Amoco  or  BP  (or 
both)  own  retail  gasoline  stations 
(Charleston,  South  Carolina;  Charlotte, 
North  Carolina;  Columbia,  South 
Carolina;  Jackson,  Tennessee;  Memphis, 
Tennessee;  Pittsburgh,  Pennsylvania; 
Savannah,  Georgia;  and  Tallahassee, 
Florida),  Paragraph  III  of  the  proposed 
order  requires  respondents  to  divest 
gasoline  stations  belonging  to  either 
Amoco  or  BP  (as  specified  in  the 
proposed  order)  to  an  acquirer  approved 
by  the  Commission.  These  divestitures 
must  be  completed  within  six  months  of 
the  date  on  which  the  parties  signed  the 
agreement  containing  consent  order 
(December  29,  1998). 

Second,  in  all  30  markets,  including 
markets  in  which  neither  Amoco  nor  BP 
ovtms  retail  gasoline  stations.  Paragraph 
rV  of  the  order  requires  Amoco  and  BP 
to  give  their  wholesale  customers  (both 
jobbers  and  open  dealers)  the  option  of 
conceling  their  franchise  and  supply 
agreements  with  Amoco  and  BP,  fi^eing 
them  to  switch  their  retail  gasoline 
stations  to  other  brands.  In  order  to 
provide  an  incentive  for  these  persons 
to  switch  to  other  brands,  the  order 
provides  that  wholesale  customers  who 
take  advantage  of  this  provision  will  be 
released  from  all  debts,  loans, 
obligations  and  other  responsibilities 
under  their  agreements  with  Amoco  and 
BP  (other  than  for  fuels  actually 
delivered  and  other  specified  debts 
scheduled  by  the  respondents),  if  they 
agree  to  stop  selling  Amoco  and  BP 
gasoline  in  the  market  and  not  sell  any 
other  brand  that  has  more  than  20%  of 
the  market.  The  proposed  order  requires 
that  BP  and  Amoco  provide  notice  to 
their  wholesale  customers  upon  the 
Commission's  final  acceptance  of  the 
proposed  order  (should  the  Commission 
do  so  after  the  public  comment  period), 
and  allows  these  customers  thirty  days 
to  exercise  this  option.  Should  a 
wholesale  customer  choose  to  terminate 
its  relationship  with  BP  or  Amoco  under 
the  terms  of  the  proposed  order,  BP  and 
Amoco  will  not  solicit  that  customer  as 
a  re  seller  of  branded  gasoline  for  two 
years  thereafter. 

In  addition,  Paragraph  V  of  the  order 
requires  that  unless  gasoline  sellers 
representing  a  specified  volume  of  sales 
to  Toledo  and  Youngstown,  dhio  agree 
to  switch  to  other  brands,  then 
respondents  must  divest  retail  gasoline 
stations  with  an  equivalent  volume  of 


sales  to  an  acquirer  acceptable  to  the 
Commission. 

For  a  period  of  ten  years  from  the  date 
the  proposed  consent  order  becomes 
final,  the  proposed  Respondents  are 
required  to  provide  notice  to  the 
Commission  prior  to  acquiring  terminal 
assets  or  gasoline  stations  located  in  the 
markets  at  issues. 

The  proposed  Respondents  are 
required  to  provide  to  the  Commission 
a  report  of  compliance  with  the 
proposed  consent  order  within  thirty 
days  following  the  date  on  which  the 
order  becomes  final,  every  thirty  days 
thereafter  until  the  divestitures  are 
completed,  and  annually  for  a  period  of 
ten  years. 

V.  Opportunity  for  Public  Comment 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
the  proposed  consent  order  final. 

By  accepting  the  proposed  consent 
order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
compliant  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  proposed  consent 
order,  including  the  proposed  sale  of 
terminal  assets  to  Williams,  in  order  to 
aid  the  Commission  in  its  determination 
of  whether  to  make  the  proposed 
consent  order  final.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  proposed  consent 
order,  nor  is  it  intended  to  modify  the 
terms  of  the  proposed  consent  order  in 
any  way. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 
[FR  Doc.  99-197  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  67S0-01-M 


GENERAL  ACCOUNTING  OFFICE 

Joint  Financial  Management 
Improvement  Program  (JFMIP)— 
Federal  Financial  Management  System 
Requirements  (FFMIA) 

[Document  No.  JFMIP-SR-88-6] 

AGENCY:  Joint  Financial  Management 
Improvement  Program  (JFMIP). 
ACTION:  Notice  of  docvmient  availability. 

SUMMARY:  The  JFMIP  is  seeking  public 
comment  on  an  exposure  draft  titled. 
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"Direct  Loan  System  Requirements," 
dated  December  14, 1998.  The  draft  is 
being  issued  to  update  a  December  1993 
docxunent.  The  draft  incorporates:  (1) 
statutory  and  regulatory  changes;  (2) 
technological  changes;  and  (3)  JFMIP 
documentation  changes.  The  document 
is  designed  to  provide  financial 
managers  with  Govemmentwide 
mandatory  requirements  for  financial 
systems  in  order  to  process  and  record 
financial  events  effectively  and 
efficiently,  and  to  provide  complete, 
timely,  reliable,  and  consistent 
information  for  decision  makers  and  the 
public. 

DATES:  Comments  are  due  by  February 
26,  1999. 

ADDRESSES:  Copies  of  the  exposure  draft 
have  been  mailed  to  Agency  Senior 
Financial  Officials  and  are  available  on 
the  JFMIP  website:  http:// 
www.financenet.gov/financenet/fed/ 
jfmip/j&nipexp.htm. 

Comments  should  be  addressed  to 
JFMEP,  441  G  Street  NfW.,  Room  3111, 
Washington,  DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Mitchell,  202-512-5994  or  via 
Internet:  mitchelld.jfinip@gao.gov 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Financial  Management 
Improvement  Act  (FFMIA)  of  1996 
mandated  that  agencies  implement  and 
maintain  systems  that  comply 
substantially  with  Federal  financial 
management  systems  requirements, 
applicable  Federal  accounting 
standards,  and  the  U.S.  Government 
Standard  General  Ledger  at  the 
transaction  level.  The  FFMIA  statute 
codified  the  JFMIP  financial  systems 
reqmrements  dociunents  as  a  key 
benchmark  that  agency  systems  must 
meet  in  order  to  be  substantially  in 
compliance  with  systems  requirements 
provisions  imder  FFMIA.  To  support 
the  requirements  outlined  in  the 
FFMIA,  we  are  updating  requirements 
documents  that  are  obsolete  and 
publishing  additional  requirements 
dociunents. 

Comments  received  will  be  reviewed 
and  the  exposure  draft  will  be  revised 
as  necessary.  Publication  of  the  final 
requirements  will  be  mailed  to  agency 
senior  financial  officials  and  will  be 
available  on  the  JFMIP  website. 
Karen  Cleary  Alderman, 

Executive  Director,  Joint  Financial 
Management  Improvement  Program. 
(PR  Doc.  99-158  Filed  1-5-99;  8:45  am) 
BILLINQ  CODE  1610-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Cooperative  Agreement 
With  Meharry  Medical  College 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  an 
umbrella  cooperative  agreement  with 
Meharry  Medical  College.  This 
cooperative  agreement  is  an  umbrella 
cooperative  agreement  and  will 
establish  the  broad  programmatic 
framework  in  which  specific  projects 
can  be  supported  by  various  agencies 
during  the  project  period. 

The  purpose  of  tnis  cooperative 
agreement  is  to  strengthen  the  nation's 
capacity  to  prepare  health  professionals 
fi'om  disadvantaged  backgrounds  to 
serve  minority  populations  and  to 
develop  a  national  model  for  improving 
health  care  delivery  to  indigent  and 
imderserved  citizens.  The  ultimate  goal 
is  to  improve  the  health  status  of 
minorities  and  disadvantaged  people. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  section  1807(e)(1)  of 
the  Public  Health  Service  Act,  as 
amended. 

Background 

Assistance  will  be  provided  only  to 
Meharry  Medical  College  to  accomplish 
the  objectives  of  this  cooperative 
agreement  because  it  has  the  following 
combination  of  factors: 

1.  Meharry  Medical  College  is  the 
largest  private,  historically  black 
institution  exclusively  dedicated  to 
educating  health  care  professionals  and 
biomedical  scientists  in  the  United 
States. 

2.  Meharry  Medical  College  has 
historically  trained  a  significant  number 
of  Abican  American  physicians  and 
dentists  in  the  United  States.  Currently, 
15  percent  of  those  practicing  etre 
Meharry  graduates.  Since  1970,  Meharry 
has  awarded  more  than  10  percent  of 
the  Ph.D's  in  biomedical  sciences 
received  by  African  Americans. 

3.  The  Majority  of  Meharry's 
graduates  practice  in  medically 
underserved  rural  and  inner  city  areas. 

4.  Meharry,  a  private  academic  health 
center,  has  forged  an  agreement  with  a 
public  hospital  to  establish  a  unique 
model  for  the  efficient  distribution  of 
resources  in  delivering  improved 
services  for  poor  and  indigent  citizens. 

This  cooperative  agreement  will  be 
awarded  in  FY  1999  for  a  12-month 
budget  period  within  a  project  period  of 
five-years.  Depending  upon  the  types  of 


projects  and  availability  of  funds,  it  is 
anticipated  that  this  cooperative 
agreement  will  initially  receive 
approximately  $3,000,000.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 
Under  this  cooperative  agreement, 
OMH  will: 

1.  Meet  with  Meharry  Medical  College 
representatives  to  discuss  and  approve 
work  plans,  including  objectives,  data 
integrity  and  confidentiality,  evaluation 
techniques  and  budget  items; 

2.  Provide  guidance  in  critical  areas, 
including  but  not  limited  to  financing, 
accoimting,  and  resources  management. 

3.  Review  and  approve  the 
development  of  managed  care  curricula 
and  evaluation  designs;  and 

4.  Review  and  approve  the 
implementation  and  dissemination  of 
relevant  project  findings,  final  reports 
prior  to  dissemination  to  public  and 
private  parties. 

Meharry  will: 

1 .  Devote  its  best  effort  to  improving 
the  administration  and  financing  of 
Meharry  Medical  College; 

2.  Develop  a  plan  to  integrate 
residents  of  other  area  health 
professions  institutions  into  the  surgery, 
OB/GYN  and  pediatric  services  of 
Metropolitan  Nashville  General  Hospital 
at  the  Meharry  campus  with  the 
expressed  intent  of  enhancing  health 
service  and  education  of  undergraduate 
medical  students; 

3.  Develop  a  plan  to  create  a 
collaborative  relationship  between 
Meharry's  family  medicine  program  and 
other  local  higher  education  institutions 
to  expand  family  practice  activity 
throughout  middle  Tennessee; 

4.  Continue  to  develop  an  integrated 
services  network  between  Mehany's 
faculty  practice  plan  and  other  local 
area  health  delivery  systems; 

5. -Carry  out  plans  to  improve  the 
quality  and  quantity  of  its  faculty;  and 

6.  Work  closely  and  cooperatively 
with  the  consultants  and  technical 
assistance  supported  or  provided  by 
HHS. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Ms.  Mimi  Chafin, 
Division  of  Program  Operations,  Office 
of  Minority  Health,  5515  Security  Lane, 
Suite  1000,  Rockville,  Maryland  20852 
or  telephone  (301)  594-0769. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is  93.004. 
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Dated:  December  10, 1998. 
Qay  E.  Simpson, 

Deputy  Assistant  Secretary  for  Minority 

Health. 

[FR  Doc.  99-200  tiled  1-5-99;  8:45  am) 

aiLUNG  COOE  4160-  17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Emergency  TANF  Data  Report 
(ACF-198). 

OMB  No..- 0970-0164. 

Description:  This  information  is  being 
collected  to  meet  the  statutory 
requirements  of  section  411  of  the 
Social  Security  Act.  It  consists  of 


disaggregated  and  aggregated 
demographic  and  program  information 
that  will  be  used  in  determining 
participation  rates,  performance  awards, 
and  other  statutorily  required  indicators 
for  the  Temporary  Assistance  for  Needy 
famiUes  (FANF)  program.  OMB 
previously  approved  this  data  collection 
through  December  31, 1998.  We  are  now 
requesting  an  extension  through  March 
31,  2000  in  order  to  maintain  continuity 
of  data  collection. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 


ACF-198 


Number  of  re- 
spondents 


54 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


451 


Total  burden 
hours 


97,416 


Estimated  Tdtal  Annual  Burden 
Hours:  97,416. 

Additional  Information:  Copies  of  the 
proposed  colle<ltion  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services,  370  L'Enfant 
Promenade.  SW,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
docimient  in  thie  Federal  Register. 
Therefore,  a  cotnment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Projitct,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Administratioi}  for 
Children  and  Families. 

Dated:  DecemHer  31, 1998. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
[PR  Doc.  99-201  JFiied  1-5-99;  8:45  am] 

BILUNQ  COOE  41S4^1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dru(  Administration 
[Docket  No.  98F^11 99] 

Zeneca  Biocides;  Filing  of  Food 
Additive  Petitipn 

agency:  Food  4nd  Drug  Administration, 

HHS. 

ACTION:  Notice] 

summary:  The  ^ood  and  Drug 
Administration  (FDA)  is  announcing 


that  Zeneca  Biocides  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2-methyl-4,5- 
trimethylene-4-isothiazolin-3-one  as  a 
preservative  for  paper  coatings  intended 
for  use  in  contact  with  aqueous  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  AppHed  Nutrition  {HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4525)  has  been  filed  by 
Zeneca  Biocides,  Foulkstone  1405.  2nd. 
1800  Concord  Pike.  P.O.  Box  15457. 
Wihnington,  DE  19850-5457.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  2-methyl-4,5-trimethylene-4- 
isothiazolin-3-one  as  a  preservative  for 
paper  coatings  intended  for  use  in 
contact  with  aqueous  foods. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  7, 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(PR  Doc.  99-198  Filed  1-5-99;  8:45  am) 

BILUNO  COOE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  77N-0240;  DES1 12836] 

Dipyridamole;  Drugs  for  Human  Use; 
Drug  Efficacy  Study  Implementation; 
Withdrawal  of  Approval  of  Abbreviated 
New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawring 
conditional  approval  of  abbreviated  new 
drug  applications  (ANDA's)  and 
pertinent  parts  of  ANDA's  for  certain 
dipyridamole  drug  products.  FDA  is 
also  declaring  three  unapproved 
dipyridamole  drug  products  imlawful. 
FDA  is  withdrawing  approval  because 
there  is  a  lack  of  substantial  evidence 
that  these  drugs  are  effective  for  long- 
term  therapy  of  chronic  angina  pectoris. 

EFFECTIVE  DATE:  February  5, 1999. 

ADDRESSES:  Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with 
Docket  No.  77N-O240  and  reference 
number  DESI 12836  and  directed  to  the 
Division  of  Prescription  Drug 
Compliance  and  Surveillance  (HFT>- 
330),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 
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SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  15.  1987  (52  FR  1663),  FDA 
revoked  the  temporary  exemption  for 
the  drug  products  described  in  this 
dociunent  that  permitted  these  products 
to  remain  on  the  market  beyond  the 
time  limits  scheduled  for 
implementation  of  the  E>rug  Efficacy 
Study.  The  notice  also  offered  an 
opportunity  to  request  a  hearing  on  a 
proposal  to  withdraw  approval  of  the 
conditionally  approved  new  drug 
applications  for  these  products  insofar 
as  they  provide  for  the  indication,  long- 
term  therapy  of  chronic  angina  pectoris. 
The  proposal  was  based  on  the 
conclusion  that  the  data  submitted  in 
support  of  this  indication  did  not 
constitute  substantial  evidence  of 
effectiveness  as  required  by  section 
505(e]  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e))  and  21 
CFR  314.126.  In  a  notice  published  in 
the  Federal  Register  of  February  23, 
1987  (52  FR  5501),  FDA  amended  the 
January  15, 1987,  notice  by  adding  16 
conditionally  approved  applications. 

In  response  to  the  notices,  applicants 
of  the  products  described  in  this 
document  requested  a  hearing.  In  1995 
and  1996,  FDA  requested  the  applicants 
to  inform  the  agency  in  writing  whether 
they  were  still  interested  in  pursuing 
the  hearing  request  and  advised  the 
applicants  that  the  agency  would 
consider  a  lack  of  response  in  30  days 
to  constitute  withdrawal  of  the  hearing 
request.  Some  of  the  applicants 
requested  withdrawal  of  the  hearing 
request,  withdrawal  of  approval  of  the 
ANDA's,  or  both.  The  remaining 
applicants  failed  to  respond  to  the 
agency's  request,  thereby  consenting  to 
withdrawal  of  the  hearing  request. 
Accordingly,  FDA  is  now  withdrawing 
the  conditional  approvals  of  the 
ANDA's  and  pertinent  parts  of  other 
ANDA's  that  lack  substantial  evidence 
of  effectiveness  for  the  long-term 
therapy  of  chronic  angina  pectoris 
(chronic  angina  pectoris  indication). 

The  following  13  ANDA's  have  also 
been  approved  for  the  indication  "as  an 
adjunct  to  coumarin  anticoagulants  in 
the  prevention  of  postoperative 
thromboembolic  complications  of 
cardiac  valve  replacements"  (cardiac 
valve  indication).  This  notice  withdraws 
approval  of  only  those  parts  of  the 
applications  that  provide  for  the  chronic 
angina  pectoris  indication. 

1.  ANDA  86-944;  Dipyridamole 
Tablets  containing  25  milligrams  (mg)  of 
the  drug  per  tablet;  Geneva 
Pharmaceuticals  (formerly  Cord 
Laboratories,  Inc.),  2555  West  Midway 
Blvd.,  Broomfield,  CO  80020. 


2.  ANDA  87-160;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Chelsea  Laboratories,  Inc.,  P.O. 
Box  15686,  8606  Roading  Rd., 
Qncinnati,  OH  45215. 

3.  ANDA  87-184;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc.,  2  Quaker 
Rd.,  P.O.  Box  2900,  Pomona.  NY  10970. 

4.  ANDA  87-561;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Geneva  Pharmaceuticals. 

5.  ANDA  87-562;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Geneva  Pharmaceuticals. 

6.  ANDA  87-716;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc. 

7.  ANDA  87-717;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Barr  Laboratories.  Inc. 

8.  ANDA  88-999;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Lederle  Laboratories,  401  North 
Middleton  Rd.,  Pearl  River,  NY  10965. 

9.  ANDA  89-000;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Lederle  Laboratories. 

10.  ANDA  89-001;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Lederle  Laboratories. 

11.  ANDA  89-425;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Purepac  Pharmaceutical  Co.,  200 
Ehnora  Ave.,  Elizabeth,  NJ  07207. 

12.  ANDA  89-426;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Purepac  Pharmaceutical  Co. 

13.  ANDA  89-427;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Purepac  Pharmaceutical  Co. 

The  following  26  ANDA's  have  not 
been  approved  for  the  cardiac  valve 
indication,  and  the  products  lack 
substantial  evidence  of  effectiveness  for 
the  angina  indication.  Therefore,  this 
doomient  withdraws  approval  of  the 
entire  application  for  the  products. 

1.  ANDA  86-908;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Eon  Labs  Manufacturing,  Inc. 
(formerly  held  by  Lemmon  Co.),  227-15 
North  Conduit  Ave.,  Laurelton,  NY 
11413. 

2.  ANDA  87-039;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Chelsea  Laboratories,  Inc. 

3.  ANDA  87-492;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc. 

4.  ANDA  87-583;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Mylan  Pharmaceuticals,  Inc.,  P.O. 
Box  4293,  Morgantown,  WV  26505. 

5.  ANDA  87-676;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Mylan  Pharmaceuticals,  Inc. 

6.  ANDA  87-754;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 


tablet;  Superpharm  Corp.,  1769  Fifth 
Ave.,  Bayshore,  NY  11706. 

7.  ANDA  87-755;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Superpharm  Corp. 

8.  ANDA  87-873;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Rosemont  Pharmaceutical  Corp. 
(formerly  Pharmaceutical  Basics,  Inc.), 
301  South  Cherokee  St..  Denver,  CO 
80223. 

9.  ANDA  87-882;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Mylan  Pharmaceuticals.  Inc. 

10.  ANDA  87-883;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Mylan  Pharmaceuticals,  Inc. 

11.  ANDA  88-018;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc. 

12.  ANDA  88-019;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc. 

13.  ANDA  88-300;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Unit  Dose  Laboratories,  P.O.  Box 
10319,  Rockford,  IL  61131. 

14.  ANDA  88-301;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Unit  Dose  Laboratories. 

15.  ANDA  88-413;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Superpharm. 

16.  ANDA  88-442;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Duramed  Pharmaceuticals.  Inc., 
5040  Lester  Rd..  Cincinnati,  OH  45213. 

17.  ANDA  88-443;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Duramed  Pharmaceuticals,  Inc. 

18.  ANDA  88-444;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Ehiramed  Pharmaceuticals,  Inc. 

19.  ANDA  88-822;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Rosemont  Pharmaceutical  Corp. 

20.  ANDA  88-683;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Sidmak  Laboratories,  Inc.,  P.O. 
Box  371.  East  Hanover.  NJ  07936. 

21.  ANDA  88-684;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Sidmak  Laboratories,  Inc. 

22.  ANDA  88-685;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Sidmak  Laboratories,  Inc. 

23.  ANDA  88-945;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Danbury  Pharmacal. 

24.  ANDA  89-378;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Mutual  Pharmaceutical  Co.,  hic, 
1100  Orthodox  St.,  Philadelphia,  PA 
19124. 

25.  ANDA  89-379;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Mutual  Pharmaceutical  Co.,  Inc. 

26.  ANDA  89-380;  Dipyridamole 
Tablets  containing  75  nig  of  the  drug  per 
tablet;  Mutual  Pharmaceutical  Co.,  Inc. 
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Waraer  Lambert  Ck>.  requested  a 
hearing  for  the  three  unapproved  drug 
products  described  as  follows,  but  later 
withdrew  the  applications. 

1.  ANDA  89-651;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Warner  Lambert  Co.,  201  Tabor 
Rd.,  Morris  Plains,  NJ  07950. 

2.  ANDA  89-1552;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Warner  Lambert  Co. 

3.  ANDA  89-653;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Warner  Lambert  Co. 

Approval  of  the  following  four 
conditionally  approved  ANDA's  is  being 
withdrawn  because  the  applicants  failed 
to  request  a  hearing  for  the  products. 
Failure  to  file  an  appearance  and 
request  a  hearing  constitutes  a  waiver  of 
the  opportunity  for  a  hearing. 

1.  ANDA  86-$84;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Chelsea  Laboratories,  Inc. 

2.  ANDA  87-719;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Geneva  Pharmaceuticals. 

3.  ANDA  87-830;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Boehrin^r-Ingelheim 
Pharmaceuticals,  Inc.,  90  East  Ridge, 
Ridgefield,  CT  06877. 

4.  ANDA  87-831;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Boehrinder-Ingelheim 
Pharmaceuticals,  Inc. 

The  effectiveoess  conclusions  stated 
in  the  January  15,  1987,  notice  also 
applied  to  the  24  drug  products 
described  as  follows.  Although  FDA 
withdrew  approval  of  the  products 
based  on  the  written  requests  of  the 
applicants  whoino  longer  market  them, 
this  notice  constitutes  FDA's  final 
conclusions  on  the  effectiveness  of  the 
products  for  the  chronic  angina  pectoris 
indication.        , 

1.  ANDA  87-008;  Dipyridamole 
Tablets  containing  25  mg  of  the  tablet 
per  drug;  Zenith  Laboratories  Inc.,  140 
Legrand  Ave.,  Northvale,  NJ  07647  (see 
62  FR  64385,  December  5, 1997). 

2.  ANDA  87-094;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Par  Pharmaceutical,  Inc.,  One 
Ram  Ridge  Rd.,  'Spring  Valley,  NY 
10977  (see  57  F^  7934,  March  5, 1992). 

3.  ANDA  87-J61;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Chelsea  Laboratories,  Inc.  (see  59 
FR  29298.  June  6, 1994). 

4.  ANDA  87-316;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet:  Zenith  Laboratories,  Inc.  (see  62 
FR  64385,  December  5. 1997). 

5.  ANDA  87-320;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Zenith  Laboratories,  Inc.  (see  62 
FR  64385,  December  5, 1997). 


6.  ANDA  87-360;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Par  Pharmaceutical.  Inc.  (see  57 
FR  7934.  March  5. 1992). 

7.  ANDA  87-419;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Danbury  Pharmacal,  131  West 
St..  Danbury.  CT  06810  (see  63  FR 
64266,  November  19. 1998). 

8.  ANDA  87-432,  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Danbury  Pharmacal  (see  63  FR 
64266,  November  19,  1998). 

9.  ANDA  87-650;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Par  Pharmaceutical,  Inc.  (see  57 
FR  7934.  March  5, 1992). 

10.  ANDA  87-802;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Halsey  Drug  Co..  Inc..  1827 
Pacific  St.,  Brooklyn.  NY  (see  61  FR 
5562,  February  13.  1996). 

11.  ANDA  87-803;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Halsey  Drug  Co.  Inc.  (see  61  FR 
5562.  February  13.  1996). 

12.  ANDA  87-843;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Lederle  Laboratories  (see  55  FR 
49427.  November  28,  1990). 

13.  ANDA  88-033;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Purepac  Pharmaceutical  Co.  (see 
56  FR  9956.  March  8.  1991). 

14.  ANDA  88-315;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Unit  Dose  Laboratories  (see  56  FR 
9956.  March  8,  1991). 

15.  ANDA  88-362;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Lederle  Laboratories  (see  55  FR 
49427.  November  28. 1990). 

16.  ANDA  88-363;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Lederle  Laboratories  (see  55  FR 
49427.  November  28.  1990). 

17.  ANDA  88-416;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Barr  Laboratories.  Inc.  (see  61  FR 
40649.  August  5.  1996). 

18.  ANDA  88-417;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc.  (see  61  FR 
40649,  August  5,  1996). 

19.  ANDA  88-418;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Barr  Laboratories,  Inc.  (see  61  FR 
40649,  August  5.  1996). 

20.  ANDA  88-466;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Halsey  Drug  Co.  (see  61  FR  5562, 
February  13, 1996). 

21.  ANDA  88-800;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Danbury  Pharmacal  (see  63  FR 
64266,  November  19,  1998). 

22.  ANDA  89-348;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Rosemont  Pharmaceutical  Corp. 
(see  57  FR  30741.  July  10. 1992). 


23.  ANDA  89-349;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Rosemont  Pharmaceutical  Corp. 
(see  52  FR  30741,  July  10,  1992). 

24.  ANDA  89-350;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  Rosemont  Pharmaceutical  Corp. 
(see  52  FR  30741,  July  10,  1992). 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  products 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  applications  listed  above 
and  is  subject  to  this  notice  (21  CFR 
310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Prescription  Drug 
Compliance  and  Surveillance  (address 
above). 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  her  (21  CFR  5.82), 
finds  that,  on  the  basis  of  new 
information  on  the  drugs  and  the 
evidence  available  when  the 
applications  were  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
products  named  above  will  have  the 
effects  they  purport  or  are  represented 
to  have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  their  labeUng  for  the  indication  of 
long-term  therapy  of  chronic  angina 
pectoris. 

Therefore,  based  on  the  foregoing 
finding,  approval  of  the  applications 
listed  above  and  all  their  amendments 
and  supplements  insofar  as  they  pertain 
to  the  indication,  long-term  therapy  of 
chronic  angina  pectoris,  is  withdrawn 
effective  February  5, 1999.  Shipment  in 
interstate  commerce  of  these  products  or 
of  any  identical,  related,  or  similar 
product  that  is  not  the  subject  of  a  fully 
approved  new  drug  application  will 
then  be  unlawful. 

Dated:  December  14. 1998. 

Janet  Woodcodc, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  99-156  Filed  1-5-99;  8:45  am) 
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This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pharmacy 
Compoimding  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  4  and  5, 1999,  8:30 
a.m.  to  5  p.m. 

Location:  CDER  Advisory  Committee 
Conference  Room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact  Person:  Igor  Cemy,  or  Tony 
Slater,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001,  or 
by  e-mail  at  CERNYeCDER.FDA.GOV, 
or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12440.  Please  call  the 
Information  Line  for  up-to-date 
informaticHi  on  this  meeting. 

Agenda:  The  committee  will  discuss 
and  provide  FDA  with  advice  about  the 
agency's  development  and  pubUcation 
of  a  Ust  of  bulk  drug  substances  that 
may  be  used  in  pharmacy  compounding 
that  do  not  have  a  United  States 
Pharmacopeia  or  National  Formulary 
monograph  and  are  not  components  of 
FDA-approved  drugs.  Specifically,  the 
committee  is  likely  to  address  the 
following  drug  substances  as  candidates 
for  the  bulk  drugs  list:  4-aminopyTidine, 
3.4-diaminopyridine,  betahistine 
dihydrochloride,  cyclandelate, 
dinitrochlorobenzene , 
diphenylcyclopropenone.  hydrazine 
sulfate,  mild  silver  protein, 
pentylenetetrazole,  and  squaric  acid 
dibutyl  ester.  The  committee  may  also 
review  drug  products  to  be  included  on 
a  Ust  which  have  been  withdrawn  or 
removed  from  the  market  for  reasons  of 
safety  or  efficacy  which  may  not  be  used 
in  compoimding  that  qualifies  for  the 
applicable  statutory  exemptions. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  21, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  21, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 


they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  28, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-154  Filed  1-5-99;  8:45  am] 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  discussion  paper 
entitled  "A  Proposed  Framework  for 
Evaluating  and  Assuring  the  Human 
Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (discussion  paper).  This 
discussion  paper  is  the  second  step  in 
the  agency's  consideration  of  issues 
related  to  the  use  of  antimicrobial  new 
animal  drugs  in  food-producing 
animals.  FDA  is  making  the  discussion 
paper  available  to  the  public  to  initiate 
discussions  with  the  scientific 
community  and  other  interested  parties 
on  the  agency's  thinking  about 
appropriate  underlying  concepts  to  be 
used  to  develop  microbial  safety 
pohcies  protective  of  the  pubUc  health. 
DATES:  Written  comments  on  the 
discussion  paper  should  be  submitted 
by  April  6,  1999. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  discussion  paper  to 
the  Commimications  Staff  (HFV-12), 
Center  for  Veterinary  Medicine  (CVM), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855.  Send 
one  self-addressed  adhesive  label  to 
assist  the  office  in  processing  your 
requests. 

Submit  written  comments  on  the 
discussion  paper  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 


Lane,  rm.  1061,  Rockville.  MD  20852. 
Comments  should  be  identified  with  the 
full  title  of  the  discussion  paper  and  the 
docket  numt>er  found  in  brackets  in  the 
headine  of  this  docimient. 

See  the  SUPPLEMENTARY  INFORMATXM 
section  of  this  document  for  electronic 
access  to  the  discussion  paper. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  R.  Thompson,  Office  of  the 
Director  (HFV-1),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1798. 

Margaret  A.  Miller,  Office  of  New 
Animal  Drug  Evaluation  (HFV-1 00). 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1620. 

Linda  R.  Tollefson.  Office  of 
Surveillance  and  Comphance  (HFV- 
200).  Center  for  Veterinary  Medicine. 
Food  and  Drug  Administration,  7500 
Standish  PI,  Rockville,  MD  20855,  301- 
827-€644. 
SUPPt^MENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  November 
18,  1998  (63  FR  64094).  FDA  pubUshed 
a  notice  of  availability  of  a  draft 
guidance  entitled  "Guidance  for 
Industry:  Evaluation  of  the  Human 
Health  Impact  of  the  Microbial  Efl^ects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals."  The  release  of  this  draft 
guidance  was  the  first  step  in  the 
agency's  consideration  of  issues  related 
to  the  use  of  antimicrobial  new  animal 
drugs  in  food-producing  animals.  The 
draft  guidance  lays  out  the  agency's 
rationale  for  its  current  thinking  about 
its  authority  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  to  consider  the 
human  health  impact  of  the  microbial 
effects  associated  with  the  use  of 
antimicrobial  new  animal  drugs  in  food- 
producing  animals.  Since  the  1970's, 
and  until  scientific  evidence  indicated 
that  a  change  was  necessary,  the  agency 
had  evaluated  the  human  health  impact 
of  the  microbial  effects  of  only  certain 
uses  of  antimicrobial  new  animal  drugs 
in  animal  feeds.  The  draft  guidance 
provides  that  the  agency  now  believes 
that  sponsors  of  all  antimicrobial  new 
animal  drugs  intended  for  use  in  food- 
producing  animals  need  to  provide 
information  that  will  allow  the  agency 
to  evaluate  the  human  health  impact  of 
the  microbial  effects  of  the  intended 
uses.  In  assessing  the  human  health 
impact  of  such  uses,  the  draft  guidance 
states  that  two  separate  but  related 
factors  should  be  evaluated:  (1)  The 
quantity  of  antimicrobial  drug-resistant 
enteric  bacteria  formed  in  the  animal's 
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intestinal  tract  Allowing  exposure  to  the 
antimicrobial  ntw  animal  drug 
(resistance),  an(j  (2)  changes  in  the 
number  of  enteijic  bacteria  in  the 
animal's  intesti<ial  tract  that  cause 
human  illness  (pathogen  load). 

The  discussion  paper  that  is  the 
subject  of  this  nbtice  is  the  second  step 
of  the  agency's  Consideration  of  these 
issues.  It  augments  the  draft  guidance 
made  available  In  November  1998  by 
setting  out  a  conceptual  risk-based 
framework  for  evaluating  the  microbial 
safety  (relating  (o  himian  health  impact) 
of  antimicrobial  new  animal  drugs 
intended  for  us«  in  food-producing 
animals.  FDA  i^  making  die  discussion 
paper  available  to  the  public  in  order  to 
initiate  discussions  with  the  scientific 
community  and!  other  interested  parties 
on  the  agency's  {thinking  about 
appropriate  underlying  concepts  to  be 
used  to  develop  policies  that  are 
protective  of  thf  public  health.  The 
agency  is  seeking  comment  from  the 
public  in  two  ajjeas.  The  first  is  whether 
the  concepts  set  out  in  this  document, 
if  implemented^  will  accomplish  the 
goal  of  protectiiig  the  public  health  by 
ensuring  that  si^ificant  human 
antimicrobial  therapies  are  not  lost  as  a 
result  of  use  of  antimicrobial  new 
animal  drugs  ini  food-producing 
animals,  while  providing  for  the  safe 
use  of  antimicrobials  in  food-producing 
animals.  The  se(:ond  is  to  obtain  input 
on  important  arbas  of  scientific 
complexity  outlined  in  the  discussion 
paper. 

■This  will  not  be  the  only  opportimity 
for  public  comi^ent  on  these  issues.  The 
agency  intends  to  solicit  further  public 
comments  at  the  next  meeting  of  FDA's 
Veterinary  Medicine  Advisory 
Committee  Ln  Rpckville,  MD,  which  is 
scheduled  to  bel  held  on  January  25  and 
26, 1999.  Also,  comments  regarding  the 
draft  guidance  Entitled  "Guidance  for 
Industry:  Evaluation  of  the  Human 
Health  Impact  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  may  be  submitted  at  any  time. 

n.  Comments 

Interested  pefsons  may,  on  or  before 
April  6,  1999,  submit  to  the  Dockets 
Management  Bijanch  (address  above) 
written  commeiits  regarding  this 
discussion  paptr.  Two  copies  of  any 
comments  are  tt>  be  submitted,  except 


that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  docimient.  A  copy  of  the 
discussion  paper  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  discussion  paper  using 
the  World  Wide  Web  (WWW).  For 
WWW  access,  connect  to  CVM  at  "http:/ 
/www. fda.gov/cvm". 

Dated:  December  30, 1998. 
WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-34842  Filed  12-31-98: 12:04 

pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0046] 

Quarterly  List  of  Guidance  Documents 
at  ttie  Food  and  Drug  Administration 

agency:  Food  and  IDrug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  pubUshing  a 
quarterly  update  of  all  guidance 
documents  issued  and  withdrawn  since 
the  compilation  of  the  quarterly  list  that 
published  on  July  6,  1998.  FDA 
committed  to  publishing  quarterly 
updates  in  its  February  1997  "Good 
Guidance  Practices"  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents.  This  list  is  intended  to 
inform  the  public  of  the  existence  and 
availability  of  guidance  documents 
issued  during  this  quarter.  This  list  also 
includes  some  guidance  documents  that 
were  inadvertently  not  included  on 
previously  published  lists. 
DATES:  General  comments  on  this  list 
and  on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Information 
on  where  to  obtain  single  copies  of 
listed  guidance  documents  is  provided 
for  each  agency  center  individually  in 
the  specific  center's  list  of  guidance 
documents. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
L.  Barclay,  Office  of  Policy  (HF-22). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3360. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  February 
27,  1997  (62  FR  8961),  FDA  published 
a  notice  announcing  its  "Good  Guidance 
Practices"  (GGP's).  which  set  forth  the 
agency's  policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  documents.  The  agency 
adopted  the  GGP's  to  ensure  public    ' 
involvement  in  the  development  of 
guidance  documents  and  to  enhance 
public  understanding  of  the  availability, 
nature,  and  legal  effect  of  such 
guidance. 

As  part  of  FDA's  effort  to  ensure 
meaningful  interaction  with  the  public 
regarding  guidance  docimients.  the 
agency  committed  to  publish  an  annual 
comprehensive  list  of  guidance 
documents  and  quarterly  Federal 
Register  notices  that  list  all  guidance 
docimients  that  were  issued  and 
withdrawm  during  that  quarter, 
including  "Level  2"  guidance 
documents.  The  following  list  of 
guidance  documents  represents  all 
guidances  issued  or  withdrawn  by  FDA 
since  the  compilation  of  the  July  6. 1998 
(63  FR  36413)  quarterly  list  and  any 
guidance  documents  inadvertently  not 
included  on  previously  published  lists. 
The  guidance  documents  are  organized 
by  the  issuing  Center  or  Office  within 
FDA,  and  are  further  grouped  by  the 
intended  users  or  regulatory  activities  to 
which  they  pertain.  Dates  provided  in 
the  following  list  refer  to  the  date  of 
issuance  or,  where  applicable,  the  date 
of  last  revision  of  the  document. 
Document  numbers  are  provided  where 
available. 

n.  Guidance  Documents  Issued  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CHER) 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 

nrient  (Name  and  Address,  Phone,  FAX, 

E-mail  or  Internet) 

Draft  Guidance  for  Industry:  Manufactur- 

March 1998 

FDA  Regulated  Industry 

Office  of  Communication,  Training,  and 

ing,  Processing  or  Holding  Active  Phar- 

Manufacturers Assistance  (HFM-40), 

maceutical  Ingredients 

Center  for  Biologies  Evaluation  and  Re- 
search (CBER).  Food  and  Dajg  Admin- 
istration, 1401  Rockvllle  Pllce,  Roclcville 
MD  20852-1448,  1-800-835-^709  or 
301-827-1800,  FAX  Information  Sys- 
tem: 1-888-CBER-FAX  (within  U.S.)or 
301-827-3844  (outside  U.S.  and  local 
to  Rockville,  MD).  Internet  access;  http  / 

Draft  Guidance  for  Industry:  Instructions 

May  1998 

Do 

/www.fda.gov/ct>er 
Do 

for  Subnrwtting  Electronic  Lot  Release 

Protocols  to  tfie  Center  for  Biologies 

Evaluation  and  Research 

- 

Draft  Guidance  for  Industry:  Pilot  Program 

May  1998 

Do 

Do 

for  Electronic  Investigational  New  Drug 

(eIND)  Applications  for  Biological  Prod- 
ucts 

Draft  Guidance  for  Industry:  Electronic 

May  1998 

Do 

Do 

Submissions  of  Case  Report  Forms 

(CRF-s).  Case  Report  Tabulations 

(CRT's)  and  Data  to  the  Center  for  Bio- 

logics  Evaluation  and  Research 

Draft  Guidance  for  Industry:  Electrorw 

May  1998 

Do 

Do 

Submissions  of  a  Biologies  License  Ap- 

plicatjon  (BLA)  or  Product  License  Appli- 

cation (PLA)/Establishn)ent  License  Ap- 

plication (ELA)  to  the  Center  for  Bio- 

logics  Evaluation  and  Research 

Guidance  for  Industry:  Submitting  and  Re- 

May 1998 

Oo 

Do 

viewing  Complete  Responses  to  Clinical 

Holds 

Guidance  for  Industry:  Classifying  Re- 

May 1998 

Do 

Do 

submissions  in  Response  to  Action  Let- 
ters 

ICIO 

Guidance  for  Industry:  Pharmacokinetics  in 

May  1998 

Do 

Do 

Patients  with  Impaired  Renal  Function- 

Study  Design,  Data  Analysis  and  Impact 

on  Dosing  and  Labeling 

Guidance  for  Industry:  Standards  for  the 

May  1998 

Do 

Do 

Prompt  Review  of  Efficacy  Supplements. 

Including  Priority  Efficacy  Supplements 

Guidance  for  Industry:  Providing  Clinical 

May  1998 

Do 

Do 

Evidence'of  Effectiveness  for  Human 

Drugs  and  Biological  Products 

Draft  Guidance  for  Industry:  Stability  Test- 

June 1998 

Do 

Do 

ing  of  Drug  Substances  and  Drug  Prod- 
ucts 

ICH  Draft  Guida.ice  on  Specifications: 

June  9. 1998 

Do 

Do 

Test  Procedures  and  Acceptance  Cri- 

teria for  Biotechnological/Biological 
Prndijrtq 

\, 

ICH  Guidance  on  Ethnic  Factors  in  the  Ac- 

June 10,  1998 

Do 

Do 

ceptability  of  Foreign  Clinical  Data 

Draft  Guidance  for  Industry:  Exports  and 

June  12, 1998 

Do 

Do 

Imports  Under  the  FDA  Export  Reform 

and  Enhancement  Act  of  1996 

Draft  Guidance  for  Industry:  Content  and 

June  1998 

Do 

Do 

Format  of  Chemistry,  Manufacturing  and 

Controls  Information  and  Establishment 

Description  Information  for  a  Vaccine  or 

Related  Product 

■" 

Guidance  for  Industry:  Qualifying  for  Pedi- 

June 1998 

Do 

Do 

atric  Exclusivity  Under  Section  505A  of 

the  Federal  Food,  Dmg  and  Cosmetic 

Act 

■ 

- 
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Name  of  Document 


Draft  Guidance  fo#  Industry:  In  the  Manu- 
facture and  Clinical  Evaluation  of  In 
Vitro  Tests  to  Detect  Nucleic  Add  Se- 
quences of  Human  immunodeficierx^y 
Virus  Type  i 

Draft  Guidance  for  Industry:  For  the  Sub- 
mission of  Chermstry,  Manufactunng 
and  Controls  and  Establishment  De- 
scription Information  for  Human  Blood 
and  Blood  Comfx)nents  Intended  for 
Transfusion  or  tor  Further  Manufacture 
and  For  the  Completion  of  ttie  FDA 
Form  356h  "Application  to  Market  a 
New  Drug,  Biokjgic  or  an  Antibtotic  Dmg 
for  Human  Use" 

Guidance  for  Industry:  Implementation  of 
Section  126  of  the  Food  and  Drug  Ad- 
ministration Modernization  Act  of  1 997 — 
Elimination  of  Certain  Latjeling  Require- 
ments 

Guidance  for  Industry:  Environmental  As- 
sessment of  Human  Drug  and  Biologies 
Applications 

Draft  Guidance  for  Industry:  Rec- 
ommendations tor  Collecting  Red  Blood 
Cells  by  Automated  Apheresis  Methods 

Draft  Guidance  for  Industry:  Content  and 
Format  of  Chemistry,  Manufactunng  and 
Controls  Information  and  Establishment 
Description  Information  for  an  Allergenic 
Extract  or  Aller^  Patch  Test 

ICH  Guidance  on  Statistical  Principles  for 
Clinical  Trials 

ICH  Guidance  on  Quality  of  Biotechno- 
logical/Biological  Products:  Derivation 
and  Characterization  of  Cell  SutJStrates 
Used  for  Production  of  Biotechnological/ 
Biological  Products 

Guidance  for  Industry:  Current  Good  Man- 
ufacturing Practce  for  Blood  and  Blood 
Components:  (1)  Quarantine  and  Dis- 
position of  Unit$  from  Prior  Collections 
from  Donors  with  Repeatedly  Reactive 
Screening  Tests  for  Antibody  to  Hepa- 
titis C  Virus  (Ajti-HCV);  (2)  Supple- 
mental Testing,  and  the  Notification  of 
Consignees  and  Blood  Recipients  of 
Donor  Test  Results  for  Anti-HCV 

ICH  Guidance  on  Viral  Safety  Evaluation 
of  Biotechnology  Products  Derived  From 
Cell  Lines  of  Human  or  Animal  Origin 

Guidance  for  Industry:  Errors  and  Acci- 
dents Regarding  Saline  Dilution  of  Sanrv 
pies  Used  for  \Aral  Marker  Testing 
(Level  2) 

GuidarKe  for  Industry:  How  to  Complete 
the  Vaccine  Adverse  Reporting  System 
Form  (VAERS^i)  (Levet  2) 


Date  of  Issuance 


July  1998 


July  1998 


July  1998 

July  1998 
July  1998 
August  1998 

September  16,  1998 
September  21, 1998 

September  1998 


Grouped  by  Intended  User  or 
Regulatory  Activity 


Do 


Do 


Do 

Do 
Do 
Do 

Do 
Do 

Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  arxl  Address,  Phone.  FAX, 
E-mail  or  Internet) 


Do 


Do 


September  24,  1998 
June  1998 

September  1998 


Do 


Do 


Do 


Do 

Do 
Do 
Do 

Do 
Do 

Do 


Do 
Do 

Do 


Withdrawn 


Guidance  for  Industry:  Supplemental  Test- 
ing and  the  Nof  fication  of  Consignees  of 
Donor  Test  Results  for  Antibody  to  Hep- 
atitis C  Virus  (Anti-HCV)— March  1998 


September  1998 


Do 


Do 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regu  atory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone.  FAX, 
E-mail  or  Internet) 

Memorandum:  Revised  Precautionary 
Measures  to  Reduce  the  Possible  Risk 
of  Transmission  of  Creutzfeldt-JaJ<ob 
Disease  (CJD)  by  Blood  and  Blood 
Products— December  11,  1996  (Partial 
Withdrawal)  (Withdrawal  of  rec- 
ommendations pertaining  to  retrieval, 
quarantina,  destructloa,  and  notiflea- 
tioirforplasma  derivatives) 

September  1998 

Do 

Do 

m.  Guidance  Documents  Issued  by  the 
Center  for  Devices  and  Radiological 
(CDRH) 


Name  of  Document 


Medical  Devices:  Draft  Global  Harmoni- 
zation Task  Force  Study  Group  3  Proc- 
ess Validation  Guidance  (Draft) 


Gk>t>al  Harmonization  Task  Force:  Draft 
Document  on  the  Essential  Principles  of 
Safety  and  Performance  of  Medical  De- 
vices on  a  Gk)t)al  Basis 

Gktoai  Harmonization  Task  Force:  Avail- 
ability of  Draft  Documents  on  Adverse 
Event  and  Vigilance  Reporting  of  Medi- 
cal Device  Events 

Guidance  for  Industry— Contents  of  a  PDP 

Medical  Devtee  Labeling— Suggested  For- 
mat and  Content 

Guidance  for  tfie  Content  of  Premarket 
Submissions  for  Software  Contained  in 
Medical  Devices  (replaces  Reviewer 
Guklance  for  Cornputer-Controlled  Medi- 
cal Devices  Undergoing  510(k)  Review 
8/29/91) 

New  Model  Medial  Device  Devetopment 
Process 

Modifications  to  Devk»s  Subject  to  Pre- 
market Approval  the  PMA  Supplement 
Decision  Making  Process 

Guklance  for  Off-the  Shelf  Software  Use  in 
Medk^al  Devk:es 

Convenience  Kits  Interim  Regulatory  Gukl- 
ance 

Kit  Certification  for  510(k)s 

Guklance  to  Industry  Supplements  to  Ap- 
proved Applk:ations  for  Class  III  Medk^al 
Devk^s:  Use  of  Published  Literature, 
Use  of  Previously  Submitted  Materials, 
and  Priority  Review 

30-Day  Notk«s  and  135-Day  PMA  Supple- 
ments for  Manufacturing  Method  or 
Process  Changes,  Guklance  for  Industry 
and  CDRH 

Procedures  for  Qass  II  Devtee  Exemptrons 
from  Premarket  Notificatton,  Guidance 
for  Industry  and  CDRH  Staff 

Guklance  for  Sut>mission  of 
Immunohistochemistry  /kpplKatk>ns  to 
the  FDA 


Date  of  Issuance 


July  16.  1998 


October  28. 1998 


August  31,  1998 


April  25,  1998 
May  9, 1997 
May  28,  1998 


June  3, 1998 
August  6, 1998 

August  17,  1998 

May  20,  1997 

July  1997 
May  20,  1998 


February  19,  1998 

February  19,  1998 
June  6. 1998 


Grouped  by  Intended  User  or 
3ulai 


Regulatory  Activity 


OffKe  of  Compliance  (OC) 


Do 


OC/Office  of  Surveillance  and 
Biometncs  (OSB) 


Office  of  Devk:e  Evaluatk>n 

(ODE) 
Do 

Do 


Do 
Do 

Do 

Do 

Do 
Do 


Do 


Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Pt>one.  F/0(. 
E-mail  or  Internet) 


Division  of  Small  Manufacturers  Assist- 
ance, 1-80G-63a-2041  Of  301-827- 
01 1 1  or  (FAX)  Facts-on-Demand  at  1- 
800-899-0381  or  Internet  at  http:// 
www.fda.gov/cdrh 

Do 


Do 


Do 
Do 


ODE/Dlvision  of  ClirMcal  Lab- 
oratory Devces  (DCLD) 


Do 
Do 

Do 

Do 

Do 
Do 


Do 


Do 


Do 
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Name  bf  Document 


In  Vitro  Diagnostic  Creatinine  Test  System 

In  Vitro  Diagnostic  Bicartxxiate/Cartwn  Di- 
oxide Test  System 

In  Vitro  Diagnostic  Chloride  Test  System 

In  Vitro  Diagnostic  Glucose  Test  System 

In  Vitro  Diagnostic  Potassium  Test  System 

In  Vitro  Diagnostic  Sodium  Test  System 

In  Vitro  Diagnostic  Urea  Nitrogen  Test 
System 

In  Vitro  Diagnostic  C-Reactive 
Immunotoglcal  Test  System 

In  Vitro  Diagrx>stic  Calibrators 

Points  To  Consider  For  Hematology  Qual- 
ity Corrtrol  Materials 

Points  to  Consider  for  Approval  of  Home 
Drugs  of  Atxjse  Test  Kits  Draft 

Review  Criteria  fo*  Assessment  of  Profes- 
sional Use  Human  Chorionic 
Gonadotrop»n  {fCG)  in  Vitro  Diagnostic 
Devices  (IVD's) 

Letter  to  IVD  Manufacturers  on  Stream- 
lined PMA 

Reviewer  Guidanoe  for  Premarket  htotifica- 
tion  (510(k))  Su|)missions— Labeling, 
Pertormance  and  Environmental  Testing 
for  Electronic  Devices 

Draft  Guidance  for  Format  and  Content  for 
Premarket  Notification  5l0(k) 

Guidarx^  on  the  Content  and  Format  of 
Premarket  Notifications  [510(k)l  Submis- 
sions for  Liquid  Chemical  Sterilants  and 
High  Level  Disirifectants 

Guidance  on  the  Cortent  and  Format  of 
Premarket  Notification  [510(k)]  Subnws- 
stons  for  Surgical  Masks 

GuidarK;e  on  ttie  Content  and  Format  of 
Premarket  Notification  [510(k)]  Submis- 
sions for  Testing  for  Skin  Sensitizatk)n 
to  Chemicals  in  Latex  Products 

CDRH  Regulatory  Guidance  Document  for 
Preamerxjments  Unclassified  Washers 
and  Washer-Disinfectors  Intended  for 
Processing  RecBable  Medical  Devnes 

Guidance  on  the  Content  arxJ  Format  of 
Premarket  Notification  (510<k)]  Sutxnis- 
sions  of  Washers  and  Washer- 
Disinfectors 

Devwes  for  ttie  Treatment  and/or  Diag- 
nosis of  Temporomandibular  Joint  Dys- 
function and/or  Orofacial  Pain 

Dental  Impression  Materials  Premarket 
Notification 

OTC  Denture  Cushions,  Pads,  Reliners, 
Repair  Kits,  and  Partially  Fabricated 
Derrture  Kits 

Dental  Cements  Premarket  l^tifk:atk>n 

Furttier  Informatkxi  on  the  Regulation  of 
Liquid  Chemical  Sterilants  and  High 
Level  Disinfectants 

Letter  to  Orthopedic  Surgical  Manufactur- 
ers Associatkjn 

Letter  to  the  Healti  Industry  Manufacturers 
Associatkxi 


Date  of  Issuance 


July  2,  1998 
July  6.  1998 

July  6.  1998 
July  6.  1998 
July  6.  1998 
July  6,  1998 
July  6.  1998 

July  20. 1998 

July  20.  1998 
September  30,  1997 

September  16,  1997 

Novembers.  1996 


December  22,  1997 
July  19,  1995 

July  19,  1995 
December  18,  1997 

January  16,  1998 
February  13,  1998 

April  27,  1998 

August  4,  1998 

June  10, 1998 

August  17.  1998 
August  18,  1998 


August  18.  1998 
August  18,  1997 


November  26,  1997 
November  26,  1997 


Grouped  by  Intended  User  or 
Regulatory  Activity 


Do 
Do 

Do 
Do 
Do 
Do 
Do 

Do 

Do 
Do 

Do 

Do 


Do 

ODE/Diviskjn  of  CardkJ- 
vascular.  Respiratory,  and 
Neurotogical  Devices 
(DCRND) 

Do 

ODE/Division  of  Dental,  Infec- 
tion Control,  and  General 
Hospital  Devices  (DDIGD) 

Do 


Do 
Do 
Do 

Do 

Do 
Do 


Do 
Do 


ODE/Division  of  General  and 

Restorative  Devices  (DGRD) 
Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 


Do 
Do 

Do 
Do 
Do 
Do 
Do 

Do 

Do 
Do 

Do 

Do 


Do 
Do 

Do 

Do 

Do 
Do 

Do 

Do 

Do 

Do 
Do 


Do 
Do 


Do 
Do 
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Name  of  Document 


Guidance  Document  for  Industry  and 
CDRH  Staff  for  the  Preparation  of  Inves- 
tigational Device  Exemptions  and  Pre- 
market  Approval  Applications  for  Bone 
Growth  Stimulator  Devices  (Replaces: 
Guidance  Document  for  the  Preparation 
of  Investigational  Device  Exemptions 
and  Premarket  Approval  Applications  for 
Bone  Growth  Stimulator  Devices  8/12/ 
88) 

Guidance  for  Content  of  Premarket  Notifh 
catk>ns  for  Esophageal  and  Tracheal 
Prostfieses 

Guklance  Document  tor  Surgical  Lamp 
510ks 

Retinoscope  Guidance 

Opthalmoscope  Guklance 

Slit  Lamp  Guklance 

Revised  Procedures  for  Adding  Lens  Fin- 
ishing Laboratories  to  Approved  Pre- 
market Approval  Applications  for  Class 
III  Rigkl  Gas  Permeable  Contact  Lens 
for  Extended  Wear 

Third  Party  Review  Guklance  for  Vitreous 
Aspiration  and  Cutting  Devk»  Premarket 
Notification  (51  OK) 

Third  Party  Review  Guklance  for 
Phacofragmerrtation  System  Devne  Pre- 
market Notification  (51  OK) 

Dear  Sponsor  Letter  Concerning  the  Rev- 
ocation of  21  CFR  part  813  lOL  IDE 
Regulations 

Guklance  for  the  Content  of  Premarket 
Notification  for  Conventional  and  High 
Permeat)ility  Hemodiaiyzers  (replaces: 
GukleKnes  for  Premarket  Testing  of  New 
Conventional  HenKxliafyers,  High 
PremeatNlity  Hemodiaiyzers  and 
Hemofilters) 

Uniform  Contraceptive  Labeling 

Guklance  for  thie  Content  of  Prematket 
Notifications  for  Conventional  and  High 
Permeatjility  Hemodiaiyzers 

Guklarx^  for  Industry  and  CDRH  Review- 
ers on  the  Content  of  Premarket  Notifi- 
cations for  Hemodnlysis  Delivery  Sys- 
tems 

Devfces  Used  for  In  Vitro  Fertilization  and 
Related  Assisted  Reproduction  Proce- 
dures 

Letter  to  Manufacturers  of  FaUoposcopes 

Letter  to  Manufacturers  of  Prescription 
Home  Monitors  for  NorvStress  Tests 

Continuing  Education  Credits  for  Reading/ 
Writing  Articles/Papers  arxl  Presenting 
Courses/Lectures 


Accklentai  Radfoactive  Contamination  of 
Human  Food  and  Animal  Feeds:  Rec- 
onvnendations  for  State  and  Local 
Agencies 
Additional  Mammography  Review  Poiky 
Guklance  For  Review  of  Cases  of  Pos- 
sible Suspensfon  or  Revocation  of  Manv 
mography  Facility  Certifuates  Under  the 
Mammography  Quality  Standards  Act, 
42.  U.S.C.  section  263b 


Date  of  Issuance 


March  18. 1998 


April  28.  1998 

July  13,  1998 

July  8.  1998 

July  8,  1998 
July  8,  1998 
August  11,  1998 


January  31, 1997 
January  31, 1997 
May  20, 1997 
August  7,  1998 


July  23, 1998 
August  7,  1998 


August  7, 1998 


September  10, 1998 


Septembers,  1996 
September  6,  1996 

April  17,  1998 


August  13,  1998 


March  26,  1998 
March  26, 1998 


Grouped  by  Intended  User  or 
Regulatory  Activity 


Do 


\ 


Do 


Do 

ODE/Diviston  of  Opthalmk;  De- 

vces  (DOD) 
Do 
Do 
Do 


Do 


Do 


Do 


ODE/Divisk>n  of  Reproductive 
Abdominal,  ENT,  and  Radk>- 
fognal  Devices  (DRAERD) 


Do 
Do 


Do 


Do 


Do 
Do 

Offbe  of  Health  and  Industry 
Programs  (OHIPj/Divisfon  of 
Mammography  Quality  and 
Radiation  Programs 
(DMQRP) 

Do 


Do 
Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 


Do 


Do 

Do 

Do 

Do 
Do 
Do 


Do 
Do 
Do 
Do 


Do 
Do 


Do 


Do 


Do 
Do 

Do 


Do 


Do 
Do 
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Guidance  for  Revi< 

w  of  Requests  for  Re- 

March  26,  1998 

Do 

Do 

consideration  of 

^dverse  Decisions  ort 

Accreditation  of  1 

Mammography  Facilities 

Under  the  Mamr 

lography  Quality  Stand- 

ards  Act.  42.  U.g 

.C.  section  263b 

Guidance  for  Subn^ission  of  Requests  for 

March  26,  1998 

Do 

Do 

Reconsideration  of  Adverse  Decisions 

on  Accreditation  of  Mammography  Fa- 

cilities Under  the  Mammography  Quality 

Standards  Act,  4  2.  U.S.C.  section  263b 

Supplement  to  "Th  j  Physician's  Continu- 

April 9,  1998 

Do 

Do 

ing  Experience  [Requirement" 

Requalification  for  nterpreting  Physician's 

May  28,  1998 

Do 

Do 

Continuing  Expedience 

MQSA  Policy  Stat«  ments  in  a  Question 

June  2,  1998 

Do 

Do 

and  Answer 

Compliance  Guidai  ice:  The  Mammography 

July  8,  1998 

Do 

Do 

Quality  Standard  Act  Final  Regulations 

MQSA  Policy  Statg 

ments  for  the  Interim 

August  6,  1998 

Do 

Do 

Regulations 

Policy  for  Facilities 

Changing  Accreditation 

April  15,  1998 

Do 

Do 

Bodies 

Guidance  on  FDA' 
cal  Device  Manu 

;  Expectations  of  Medi- 
lacturers  Concerning 

May  15.  1998 

Office  of  Science  and  Tech- 
nology (OST)/  Division  of 

Do 

the  Year  2000  D 

ate 

Electronics  and  Computer 
Science  (DESC) 

Immunotoxicity  Te! 

ting 

1996 

OST/Division  of  Life  Sciences 

(DLS) 
OST/Office  of  the  Director  (OD) 

Do 

Guidance  on  the  P 

ecognition  and  Use  of 

February  19,  1998 

Do 

Consensus  Stan 

jards 

Deletions 

Biotechnology  and 

FDA  Regulation  of 

January  1,  1986 

ODE 

Do 

Hybndoma  ln-Vi< 
List  of  Current  D 

ro  Diagnostic  Products: 
evices  and  Guidelines 

for  Manufacturer! 

5 

DCRND— Draft  Gu 

dance  for  Format  and 

July  19.  1995 

ODE/DCRND 

Do 

Content  for  Prer 

larket  Notification 

510(k)  [replaces 

908]  [cardiovascular, 

respiratory,  neur 

jlogical] 

Guidance  for  Safel 

y  and  Effectiveness 

March  1,  1983 

Do 

Do 

Data  Required  irt  Premarket  Notification 

(510(k))  Applications  for  Blood 
Oxygenators 

Automated  Defibrillators:  Operator's  Shift 

August  8,  1991 

Do 

Do 

Checklist  and  Manual  Defibhilators:  Op- 

erator's Shift  Checklist 

Guidance  for  the  Preparation  and  Content 

December  4,  1987 

Do 

Do 

of  Applications  tc  the  Food  and  Drug 

« 

Administration  fdr  Ventricular  Assist  De- 

vices and  Total  Artificial  Hearts  (draft) 

Guidance  Document  for  the  Preparation  of 
IDE  and  PMA  Applications  for  Bone 

August  12,  1988 

ODE/DGRD/ORDB 

Do 

Growth  Stimulator  Devices 

Reviewer  Guidance  for  Computer  Con- 

August 29,  1991 

ODE 

Do 

trolled  Medical  Devices  Undergoing 

510(k)  Review   ! 

Guidelines  for  Prelnarket  Testing  of  New 

March  1,  1982 

ODBDRAERD/GRDB 

Do 

Conventional  H«  modialyzers,  High  Per- 

meability Hemo<  iaiyzers,  and 

Hemofilters 

Frequently  Asked  Duestions  on  Recogni- 

February 19.  1998 

OST 

Do 

tion  of  Consens 

IS  Standards 

Corrections 
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Date  of  Issuance 
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Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  Of  Internet) 

Detemiining  Equivalence  of  Intraaortic  Bal- 

December 8, 1993 

ODE/DCRND 

Do 

loon  Catheters  Under  the  510(k)  Regu- 

lations 

Guidance  for  the  Preparation  of  the  An- 

September 1, 1990 

Do 

Do 

nual  Report  to  the  PMA  Approved  Heart 

Valve  Prostheses 

Electrocardiograph  (ECG)  Electrode 

February  11.  1997 

Do 

Do 

Electrocardiograph  (ECG)  Lead  Switching 

February  11. 1997 

Do 

Do 

Adapter 

Electrocardiograph  (ECG)  Surface  Elec- 

Febmary 11,  1997 

Do 

Do 

trode  Tester 

Reviewer  Guidance  for  Netxjiizers,  Me- 

October 1,1993 

Do 

Do 

tered  Dose  Inhalers.  Spacers  and  Actu- 

ators 

Reexamination  of  the  Evaluation  Process 

May  19, 1997 

ODE/DDIGD 

Do 

for  Liquid  Chemical  Sterilant  and  Height 

Level  Disinfectants 

FDA  Guidelines  for  Multifocal  Intraocular 

May  29.  1997 

ODE/DOD 

Do 

Lens  IDE  Studies  and  PMAs 

Information  for  Manufacturers  Seeking 

September  30,  1997 

ODE/DRAERD/RDB 

Do 

Marketing  Clearance  of  Diagnostic 

Ultrasound  Systems  and  Transducers 

Tympanostomy  Tut)es,  Submission  Guid- 

January 14,  1998 

ODE/DRAERD 

Do 

ance  for  a  510(k)  Premarket  Notification 

rv.  Guidance  Documents  Issued  by  the 
Center  for  Drug  Evaluation  and 
Research  (CDER) 


Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regu  atory  Activity 

How  to  OtJtain  a  Hard  Copy  of  ttie  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 

Topical  Dermatologk:al  Drug  Product 

June  18. 1998 

Biopharmaceutic 

Offce  of  Training  and  Communwatkw, 

NDA's  and  ANDA's— In  Vivo  Bio- 

Drug Information  Branch,  Food  and 

availability.  Bioequivalence,  In  Vitro  Re- 

Dnjg Administratton,  5600  Fishers 

lease  and  Associated  Studies,  Draft 

Lane.  Rockville,  MD  20857.  Internet  ac- 
cess: http://www.fda.gov/cder/guklance/ 
index.htm 

Buspirone  Hydrochloride  Tablets  In  Vivo 

May  15.  1998 

Do 

Do 

Bioequivalence  and  In  Vitro  Dissolution 

Testing 

SUPAC  IR/MR:  Immediate  Release  and 

April  28.  1998 

Chemistry 

Do 

Modified  Release  Sdkj  Oral  Dosage 

Forms  Manufacturing  Equipment  Adden- 

dum, Draft 

Stability  Testing  of  Drug  Substances  and 

June  8,  1998 

Do 

Do 

Drug  Products,  Draft 

PAC-ATLS:  Postapproval  Changes-  Ana- 

April 28.  1998 

Do 

Do 

lytical  Testing  Laboratory  Sites 

Environmental  Assessment  of  Human 

July  27.  1998 

Do 

Do 

Dmgs  and  Biologies  Applications 

Uncomplicated  and  Complicated  Skin  and 

July  22,  1998 

Clinical  Antimicrobtal  Guid- 

Do 

Skin  Structure  Infections;  Developing 

ances 

AntirTMcrotJial  Drugs  for  Treatment.  Draft 

Acute  Bacterial  Meningitis:  Developing 

July  22,  1998 

Do 

Do 

Antimk:rot)ial  Dnjgs  for  Treatment,  Draft 

Uncomplicated  Gonorrhea — Cervical, 

July  22,  1998 

Do 

Do 

Urethral,  Rectal,  and/or  Pharyngeal;  De- 

veloping Antimicrobial  Drugs  for  Treat- 

ment, Draft 

Complk:ated  Urinary  Tract  Infections  and 

July  22,  1998 

Do 

Do 

Pylonephritis;  Developing  Antimicrobial 

Drugs  for  Treatment.  Diafl 

- 
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Nante  of  Document 


Streptococcal  Pharyngitis  arxl  Tonsillitis; 
Developing  Antimicrobial  Drugs  for 
Treatment,  Draft 
Secondary  Bacterial  Infections  of  Acute 
Bronchitis;  Deit/eloptng  Antimicrobial 
Drugs  for  Treatment,  Draft 
Uncomplicated  Urinary  Tract  Infections; 
Developing  Antimicrobial  Drugs  for 
Treatment,  Draft 
htosocomial  Pneumonia;  Developing  Anti- 

microbiaJ  Drugs  for  Treatment,  Draft 
Vulvovaginal  Candidiasis;  Developing  Anti- 
microbial Drugs  for  Treatment,  Draft 
Lyme  Disease;  Developing  Antimicrobial 

Dnjgs  for  Treatment,  Draft 
Empiric  Therapy  of  Febrile  Neutropenia; 
Developing  Antimicrobial  Drugs  for 
Treatment,  Dr$ft 
Comnnunity  Acquired  Pneumorva;  Devel- 
oping Antimicrobial  Drugs  for  Treatment, 
Draft 
Bacterial  Vaginosis;  Developing  Anti- 
microbial Dmgs  for  Treatment.  Draft 
Acute  Otitis  Meda;  Developing  Anti- 
microbial Drugp  for  Treatment,  Draft 
Acute  Bacterial  Sinusitis;  Developing  Anti- 

microbtal  Drugp  for  Treatment,  Draft 
Acute  Bacterial  Exacerbation  of  Chronic 
Bronchitis;  Developtng  Antimicrobial 
Drugs  for  Treatment,  Draft 
General  Considerations  for  Clinical  Trials; 
Developing  Antimicrobial  Drugs  for 
Treatment,  Draft 
Acute  or  Chronic  Bacterial  Prostatitis;  De- 
veloping Antimicrobial  Drugs  for  Treat- 
ment, Draft 
Submission  of  Abbreviated  Reports  and 
Synopses  in  Support  of  Marketing  Appli- 
cations; Draft 
Developing  Medical  Imaging  Drugs  and 

Biologies 
Providing  Clinical  Evidence  of  Effective- 
ness for  Human  Drug  arvj  Biological 
Products 
Pharmacokinetic$  and  Pharmacodynamics 
in  Patients  with  impaired  Renal  Furx> 
tion:  Study  Design,  Data  Analysis,  and 
Impact  on  Dosrig  arx]  Labeling 
Manufacture,  Processing  or  Holding  of  Ac- 
tive Pharmaceirtcal  Ingredients,  Draft 
Investigating  Out  of  Specification  (OOS) 
Test  Results  for  Pharmaceutical  Produc- 
tion 
ANDA's:  Impurities  In  Drug  Suttstarwes, 

Draft 
E5  Ethnic  Factors  in  the  Acceptability  of 

Foreign  Clinical  Data,  Draft 
E9  Statistical  Principles  for  CTinicai  Trials 
Q6B  Specifications:  Test  Procedures  and 
Acceptance  Crteria  for  Biotechnological/ 
Biological  Products,  Draft 
05D  Quality  of  Bbtechnological/Biological 
Products  Deri>«tion  arxl  Characteriza- 
tion of  Cell  Substigtes  Used  for  Produc- 
tion of  Biotechnological/Biological  Prod- 
ucts 
05A  Biotecftfwiogical/Biological  Pharma- 
ceutical Products;  Viral  Safety  Evalua- 
tion 


Date  of  Issuance 


July  22,  1998 

July  22.  1998 

July  22.  1998 

July  22,  1998 
July  22,  1998 
July  22,  1998 
July  22.  1998 

July  22,  1998 

July  22.  1998 
July  22.  1998 
July  22,  1998 
July  22,  1998 

July  22,  1998 

July  22,  1998 

September  21, 1998 

October  13,  1998 
May  15.  1998 

May  15,  1998 

April  17,  1998 
September  30, 1998 

July  24.  1998 

June  10,  1998 

September  16,  1998 
June  9,  1998 

September  21,  1998 
September  24,  1998 


Grouped  by  Intended  User  or 
Regulatory  Activity 


Do 

Do 

Do 

Do 
Do 
Do 
Do 

Do 

Do 

Do 
Do 
Do 

Do 

Do 

Clinical  MedicaJ 

Do 
Do 

Clinicai  Pharmacology 

Compliance 
Do 

Generic  Drug 

ICH  Efficacy 

Do 

ICH  Quality 

Do 


Do 


How  to  Ot>tain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 


Do 

Do 

Do 

Do 
Do 
Oo 
Do 

Do 

Do 
Do 
Do 
Do 

Do 

Do 

Do 

Do 
Do 

Do 

Do 
Do 

Do 

Do 

Do 
Do 

Do 
Do 
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OTC  Topical  Drug  Products  for  the  Treat- 

July 16,  1998 

Labeling 

Do 

ment  of  Vaginal  Yeast  Infections  (Vulvo- 

vaginal Candidiasis),  Draft 

Dipirefrin  Hydrochloride  Opthalnwc  Solution 

October  1, 1998 

Do 

Do 

USP 

Non-Contraceptive  Estrogen  Class  Label- 

October 15. 1998 

Do 

Do 

ing 
Submitting  Debarment  Certification  State- 

October 2.  1998 

Procedural  Guidances 

Do 

ments.  Draft 

National  Uniformity  for  Nonprescription 

April  9.  1998 

Do 

Do 

Dnigs  Ingredient  Labeling  for  OTC 
Drugs 
Starxlards  for  the  Prompt  Review  of  Effi- 

May 15.  1998 

Do 

Do 

cacy  Supplements.  Including  Priority  Ef- 

ficacy Supplements 

Repeal  of  Section  507  of  the  Federal 

June  15.  1998 

Do 

Do 

Food.  Drug,  and  Cosmetic  Act 

Qualifying  for  Pediatric  Exclusivity  Under 

June  29. 1998 

Do 

Do 

Section  505A  of  the  Federal  Food.  Drug. 

and  Cosmetic  Act 

180-Day  Generic  Drug  Exclusivity  Under 

July  14.  1998 

Do 

Do 

the  Hatch-Waxman  Amendments  to  the 

Federal  Food,  Drug,  and  Cosmetic  Act 

Implementation  of  Section  126,  Elimination 

July  21.  1998 

Do 

Do 

of  Certain  Labeling  Requirements  of  Vt\e 

FDA  f^odemization  Act  of  1997 

Advisory  Committees:  Implementing  Sec- 

November 2. 1998 

Do 

Do 

tion  120  of  the  FDA  Modernization  Act 

of  1997 

Submitting  and  Reviewing  Complete  Re- 

May 14. 1998 

User  Fee 

Do 

sponses  to  Clinical  Holds 

Classifying  Resubmissions  in  Response  to 

May  14.  1998 

Do 

Do 

Action  Letters 

Wittidrawn 

Pharmacokinetic  Considerations  in  Dmg 

Biophannaceutic 

Studies 

• 

Carbamazepine  (tablets)  In  Vivo  Bio- 

January  20, 1988 

Do 

equivalence  and  In  Vitro  Dissolution 

Testing 

Evaluation  of  Controlled  Release  Dmg 

April  18.  1984 

Do 

Products;  Division  Guidelines 

Approaches  to  Statistical  Data  Analysis  of 

November  11. 1985 

Do 

Bioavailabillty/Bioequivalence  Studies 

Controlled  Release  Dosage  Forms:  Issues 

September  10. 1985 

Do 

and  Controversies  (Conference  Report) 

Submission  of  Data  for  Bioequivalence 

Do 

Studies  in  Computer  Format 

Albuterol  Inhalation  Aerosols  (Metered 

January  27. 1994 

Do 

Dose  Inhalers)  In  Vivo  Bioequivalence 

and  In  Vitro  Dissolution  Testing 

Albuterol  Sulfate  (tablets)  In  Vivo  Bio- 

May 29. 1987 

Do 

equivalence  and  In  Vitro  Dissolution 

Testing 

Amoxapine  (tablets)  In  Vivo  Bioequiva- 

Au^t5. 1988 

Do 

lence  and  In  Vitro  Dissolution  Testing 

Atenolol  (tablets)  In  Vivo  Bioequivalence 

October  6,  1988 

Do 

and  In  Vitro  Dissolution  Testing 

Clindamycin  Hydrochloride  (capsules)  In 

May  31. 1988 

Do 

. 

Vivo  Bioequivalence  and  In  Vitro  Dis- 

solution Testing 

Diazepam  In  Vivo  Bioequivalence  Study 

July  8,  1985 

Do 

Dipyridamole  Drug  Products  Bioavailability 

September  25, 1987 

Do 

Disopyramide  Phosphate  (Capsules) 

July  9,  1985 

Do 

Doxepin  Hydrochloride  Drug  Products  In 

October  9.  1986 

Do 

Vivo  Bioequivalence  Study 

Doxycycline  Hyclate  In  Vivo  Studies  and  In 

April  11,  1988 

Do 

Vitro  Dissolution  Testing 

• 
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Erythromycin  Capsules  (Enteric  Coated 
Pellets)  In  Vi\M  Btoequivalence  Study 
and  In  Vitro  Dissolution  Testing 
Fenoprofen  (capsules  and  tablets)  In  Vivo 
Bioequfvalenae  Study  arxj  In  Vitro  Dis- 
solution Testing 
Haioperidol  (tablets)  In  Vivo  Bioequiva- 
lence  Study  and  In  Vitro  Dissolution 
Testing 

Hydroxyzine  Pamoate  (capsules)  In  Vivo 
Bioequivaience  Study  arxJ  In  Vitro  Dis- 
solution Tesbng 

Isosorbide  Dinftnate  (chewable  tablets,  oral 
tablets,  and  sut>lingual  tablets)  In  Vivo 
Bioequivaience  Study  and  In  Vitro  Dis- 
solution Testing 

Isosortjtde  Dinitmte  (Controlled  Release) 
In  Vivo  BioavailatMlity  Studies 

Lorazepam  (tabtets)  In  Vivo  Bioequiva- 
ience Study  and  In  Vitro  Dissolution 
Testing 

Megestrd  Acetate  (tablets)  In  Vivo  Bio- 
equivalence  Study  arxj  In  Vitro  Dissolu- 
tion Testing 

Methylprednisolone  (tablets)  In  Vivo  Bio- 
equivalence  Study  and  In  Vitro  Dissolu- 
tion Testing 

Minoxidil  (tablets) 

l^lafcillin  Sodium  (Capsules  and  Tablets)  In 
Vivo  Bioequivaience  Study  and  In  Vitro 
Dissolution  Testing 

Norettiindrone  and  Ethinyl  Estradiol  {Xab- 
lets)  In  Vivo  Bioequivaience  Study  and 
In  Vitro  Dissolution  Testing 

Norethindrone  and  Mestranol  (tablets)  In 
Vivo  Bioequivaience  Study  and  In  Vitro 
Dissolution  Testing 

Orphenadnne  Citrate  (tatjiets)  In  Vivo  Bio- 
equivaience Study  and  In  Vitro  Dissolu- 
tion Testing 

Procainamide  In  Vivo  Bioavailability  Stud- 
ies 

Rifampin  (capsules)  In  Vivo  Bioequiva- 
ience Study  and  In  Vitro  Dissolution 
Testing 

Silver  Sulfadiazine  (cream) 

Spironolactone  In  Vivo  Single  Dose  Stud- 
ies and  In  Vitro  Dissolution  Testing 

Sulfasalazine  (tablets)  In  Vivo  Bioequiva- 
ience and  In  Vhro  Dissolution  Testing 

Sulindac  (tablets)  In  Vivo  Bioequivaience 
and  In  Vitro  Dissolution  Testing 

Theophylline  (conventional  dosage  form) 
In  Vivo  Bioequivaience  and  In  Vitro  Dis- 
solution Testing 

Timolol  Maleate  (tat)lets)  In  Vivo  Bio- 
equivaience and  In  Vitro  Dissolution 
Testing 

Tolmetin  Sodium  (tat}lets  and  capsules)  In 
Vivo  Bioequivaience  and  In  Vitro  Dis- 
solution Testing 

Triazolam  (tablets)  In  Vivo  Bioequivaience 
and  In  Viti-o  Dissolution  Testing 

Acetohexamide  (tablets)  In  Vivo  Bio- 
equivaience and  In  Vitro  Dissolution 
Testing 

Allopurinol  (tatsletB)  In  Vivo  Bioequivaience 
arxl  In  Vitro  Dissolution  Testing 


Date  of  Issuance 


September  21,  1988 
February  3,  1988 
April  30.  1987 
September  28, 1967 
September  22,  1987 

November  6.  1985 
September  16, 1987 

August  17, 1987 

June  12,  1986 


June  12,  1986 
September  10,  1987 


March  18,  1988 

May  13.  1988 

July  22.  1983 

September  28,  1987 
Septembers,  1988 

May  7,  1987 
Jarujary  1, 1986 

Octobers.  1987 

July  18,  1988 

September  1,  1984 

August  9,  1988 

Octobers,  1994 

December  24,  1992 
August  1,1988 

July  15.  1985 


Grouped  by  Intended  User  or 
Regutetory  Activity 


Do 
Do 
Do 
Do 
Do 

Do 
Do 

Do 

Do 


Do 
Do 


Do 

Do 

Do 

Do 
Do 

Do 
Do 

Do 

Do 

Do 

Do 

Do 

Do 
Do 

Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 


i 
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Name  of  Document 

Date  of  Issuance 

Grouped  t>y  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone.  FAX. 
E-mail  or  Internet) 

Amiloride  Hydrochloride  (tablets)  In  Vivo 

March  29.  1985 

Do 

Bioequivalence  and  In  Vitro  Dissolution 
Testing 
Aminophylline  (suppositories)  In  Vivo  Bio- 

Julys. 1983 

Do 

equivalence  and  In  Vitro  Dissolution 

Testing 

Amitriptyline  Hydrochloride  (tablets)  In 

July  5,  1983 

Do 

Vivo  Bioequivalence  and  In  Vitro  Dis- 

• 

solution  Testing 

Amoxicillin  (capsules,  tablets,  and  suspen- 

July 10. 1988 

Do 

sions)  In  Vivo  Bioequivalence  and  In 

Vitro  Dissolution  Testing 

Baclofen  (tablets)  In  Vivo  Bioequivalence 

Mays.  1988 

Do 

and  In  Vitro  Dissolution  Testing 

Cefadroxil  (capsules,  tablets,  and  suspen- 

October 7,  1988 

Do 

sion)  In  Vivo  Bioequivalence  and.ln  Vitro 

Dissolution  Testing 

Cephalexin  (tablets  and  capsules)  In  Vivo 

March  19. 1987 

Do 

Bioequivalence  and  In  Vitro  Dissolution 

Testing 

Cephradine  (capsule  and  suspension)  In 

September  10. 1986 

Do 

Vivo  Bioequivalence  Studies 

Chlordiazepoxide  and  Chlordiazepoxide 

July  5.  1983 

Do 

HCI  Bioavailability  and  Dissolution  Stud- 

Chlorpropamide  In  Vivo  Bioavailability 

Julys,  1983 

Do 

Studies 

Chlorthalidone  (tablets) 

July  5.  1983 

Do 

Cloribrate  In  Vivo  Bioavailability  Studies 

April  7.  1986 

Do 

Clonidine  Hydrochloride  Drug  Products  In 

Decembers.  1984 

Do 

Vivo  Bioequivalence  Study  and  In  Vitro 

Dissolution  Testing 

Clorazepate  In  Vivo  Bioequivalence  Study 

February  17. 1987 

Do 

and  In  Vitro  Dissolution  Testing 

Cyclobenzaprine  Hydrochloride  (tablets)  In 

January  25. 1988 

Do 

Vivo  Bioequivalence  Study  and  In  Vitro 

Dissolution  Testing 

Desipramine  Hydrochloride  (tablets)  In 

September  22. 1987 

Do 

Vivo  Bioequivalence  Studies 

Dicyclomine  Hydrochloride  Drug  Products 

August  10.  1984 

Do 

In  Vivo  Bioequivalence 

Dissolution  Testing  (General) 

April  1.  1978 

Do 

Estopipate  Tablets  In  Vivo  Bioequivalence 

August  26.  1992 

Do 

Study  and  In  Vitro  Dissolution  Testing 

Flurazepam  Hydrochloride  (capsules)  In 

October  15. 1986 

Do 

Vivo  Bioequivalence  Study  and  In  Vitro 

Dissolution  Testing 

Hydrochlorothiazide  (tablets)  In  Vivo  Bio- 

September 28. 1987 

Do 

equivalence  Study  and  In  Vitro  Dissolu- 

tion Testing 

Hydroxyzine  Hydrochloride  (tablets)  (dis- 

March 4. 1986 

Do 

solution  only) 

Indomethacin  (capsules)  In  Vivo  Bio- 

January 27.  1988 

Do 

equivalence  Study  and  In  Vitro  Dissolu- 

tion Testing 

Isopropamide  Iodide  (tablets)  In  Vivo  Bio- 

May 12,  1982 

Do 

equivalence  Study  and  In  Vitro  Dissolu- 
tion Testing 
Loxapine  Succinate  (capsules)  In  Vivo  Bio- 

September 10. 1987 

Do 

equivalence  Study  and  In  Vitro  Dissolu- 

tion Testing 

Maprotiline  Hydrochloride  (tablets)  In  Vivo 

August  27.  1987 

Do 

Bioequivalence  Study  and  In  Vitro  Dis- 

solution Testing 

Meclofenamate  Sodium  (capsules)  In  Vivo 

November  12. 1986 

Do 

Bioequivalence  Study  and  In  Vitro  Dis- 

solution Testing 

Metaproterenol  Sulfate  (tablets)  In  Vivo 

March  18.  1986 

Do 

Bioequivalence  Study  and  In  VKro  Dis- 

" 

solution  Testing 
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Nan  le  of  Document 


Metoclopramide  Hydrochloride  (tablets)  In 
Vivo  Bioequivtalence  Study  and  In  Vitro 
Dissolution  Testing 
Nalidixic  Acid  Iri  Vivo  Bioequivalence 

Study  and  In  vitro  Dissolution  Testing 
Nitrofurantion  Macrocrystalline  (capsules) 
In  Vivo  Bioeqoivalence  Study  and  In 
Vitro  Dissolution  Testing 
Nitroglycerin  Ointment  In  Vivo  Bioequiva- 
lence Studies. 
Perphenazine  (tablets)  In  Vivo  Bioequiva- 
lence Study  ahd  In  Vitro  Dissolution 
Testing         I 

Perphenazine/Ariitriptyline  (tablets)  In  Vivo 
Bioequivalenae  Study  and  In  Vitro  Dis- 
solution Testing 

Phenylbutazone  Oxyphenbutazone  (cap- 
sules and  tablets)  In  Vivo  Bioequiva- 
lence Study  and  In  Vitro  Dissolution 
Testing 

Prazepam  (capaules  and  tablets)  In  Vivo 
Bioequivalence  Study  and  In  Vitro  Dis- 
solution Testing 

Prednisone  (tablets)  (dissolution  only) 

Probenecid  Druj  Products  Bioavailability 
Study 

Propoxyphene  Napsylate  with 
Acetaminphen  (tablets) 

Propranolol  Hydrochloride  (tablets)  In  Vivo 
Bioequivalence  Study  and  In  Vitro  Dis- 
solution Testing 

Propylthiouracil  (tablets)  In  Vivo  Bioequiva- 
lence Study  ard  In  Vitro  Dissolution 
Testing 

Quinidine  Gluco(iate  (tablets,  controlled  re- 
lease) In  VivolBloequivalence  Study  and 
In  Vitro  Dissolution  Testing 

Ritodrine  Hydro<yiloride  (tablets)  In  Vivo 
Bioequivalence  Study  and  In  Vitro  Dis- 
solution Testirig 

Sulfinpyrazone  (Capsules  and  Tablets) 

Sulfones  (tablets)  In  Vivo  Bioequivalence 
Study  and  In  Vitro  Dissolution  Testing 

Temazepam  In  yivo  Bioequivalence  Study 
and  In  Vitro  Dissolution  Testing 

Tolazamide  (tablets)  In  Vivo  Bioequiva- 
lence Study  and  In  Vitro  Dissolution 
Testing 

Tolbutamide  (tablets)  In  Vivo  Bioequiva- 
lence Study  and  In  Vitro  Dissolution 
Testing 

Trimipramine  Maleate  (capsules)  In  Vivo 
Bioequn/alencf  Study  and  In  Vitro  Dis- 
solution Testing 

Verapamil  Hydrochloride  (tablets)  In  Vivo 
Bioequlvalenc*  Study  and  In  Vitro  Dis- 
solution Testing 

Clinical  Evaluation  of  Dnjgs  for  the  Treat- 
ment of  Peripheral  Vascular  Disease 

Clinical  Evaluation  of  Bronchodilator  Drugs 

Topical  Corticosteriod  Class  Labeling 


Date  of  Issuance 


December  27.  1984 

August  19,  1987 
January  10.  1986 


August  13,  1986 

September  22,  1987 

August  27,  1987 

September  25,  1987 
November  7,  1986 

August  8,  1985 

May  30.  1986 

December  1,  1983 

August  18.  1987 

July  18,  1985 

November  1,  1978 


Grouped  by  Intended  User  or 
Regulatory  Activity 


Do 

Do 
Do 


December  17,  1986 

Do 

August  27,  1987 

Do 

August  27,  1987 

Do 

September  28.  1987 

Do 

July  26,  1988 

Do 

July  10,  1985 
July  26,  1983 

Do 
Do 

March  26.  1980 

Do 

August  1,  1984 

Do 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX. 
E-mail  or  Internet) 


Do 

Do 

Do 

Do 
Do 

Do 

Do 

Do 

Do 

Do 

Clinical 

Clinical/Medical 
Labeling 


V.  Guidance  Diocuments  Issued  by  the 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN) 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 

Level  1  Guidances 

Draft  Working  Guide  to  Minimize  Microbial 
Hazards  for  Fresh  Fruits  and  Vegetables 

Notification  of  a  Health  Claim  or  Nutrient 
Content  Claim  Based  on  an  Authori- 
tative Statement  of  a  Scientific  Body 

1998 
1998 

Farmers  and  Food  Packers 
Regulated  Industry 

Lou  Carson  (HFS-3),  Food  and  Drug  Ad- 
ministration, 200  C.  St.  SW.,  Washing- 
ton, DC  20204  or 
jsaltsman@bangate.fda.gov 

Office  of  Food  Labeling  (HFS-150),  Food 
and  Drug  Administration,  200  C.  St. 
NW.,  Washington.  DC  20204 

VI.  Guidance  Documents  Issued  by  the 
Center  for  Veterinary  Medicine  (CVM) 


Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX. 
E-mail  or  Internet) 

Guidance  for  Industry:  Use  of  Human 

April  1998 

FDA  Regulated  Industry 

CVM  Internet  Home  Page  at  http:// 

Chorionic  Gonadotropin  (HCG)  as  a 

www.fda.gov/cvm,  or  from  CVM's  Com- 

Spawning Aid  for  Fish 

munications  Staff  (HFV-12),  Food  and 
Dmg  Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1755. 
fax  301-594-1831 

Guidance  for  Industry:  GMP's  For  Medi- 

May 1998 

Do 

Do 

cated  Feed  Manufacturers  Not  Required 

to  Register  and  Be  Licensed  With  FDA 

VICH  Draft  Guidance  for  Industry:  Stability 

July  1998 

Do 

Do 

Testing  of  New  Animal  Drug  Substances 

and  Products 

VICH  Draft  Guidance  for  Industry;  Stability 

July  1998 

Do 

Do 

Testing  for  New  Dosage  Forms  of  New 

Animal  Drugs:  Draft  Guidance 

VICH  Draft  Guidance  for  Industry:  Stability 

July  1998 

Do 

Do 

Testing:  Photostability  Testing  of  New 

Animal  Drug  Substances  and  Products 

Guidance  for  Industry:  Questions  and  An- 

July 1998 

Do 

Do 

swers;  BSE  Feed  Regulations 

Guidance  for  Industry:  Interpretation  of 

August  1998 

Do 

Do 

On-Farm  Feed  Manufacturing  and  Mix- 

ing Operations;  Draft 

Tolerances  Established  for  Tetracyclines  in 

August  11.  1998 

Do 

Do 

Milk 

(Updated) 

Withdrawn 


Points  to  Consider  Guideline:  Develop- 

1993 

Do 

ment  of  a  Pharmacokinetic  Guideline 

Enabling  Flexible  Labeling  of  Thera- 

peutic Antimicrobials 

VII.  Guidance  Documents  Issued  by  the 
Office  of  Regulatory  Aifairs 
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Na  ne  of  Document 


Date  of  Issuance 


Grouped  by  Intended  User  or 
Regulatory  Activity 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 


Compliance  Pal 
Warning  Lettpr 


icy  Guide  Medical  Device 
Draft  Pilot 


Compliance  Policy  Guide  675.400  (CPG 
7126.24):  R^ISION  Rendered  Animal 
Feed  Ingredients 

Regulatory  Procedures  Manual:  UPDATE/ 
REVISION  stibchapter/Seizure 

Regulatory  Procedures  Manual:  UPDATE/ 
REVISION  Siibchapter/Supervisory 
Charges 

Regulatory  Procedures  Manual:  NEW  Sub- 
chapter/Civil  f>enalties— Electronic  Prod- 
uct Radiation!  Control 

Guide  to  Tracel>ack  of  Fresh  Fmits  and 
Vegetables  Irfiplicated  In  Epidemiolog- 
ical Investigations 


Guide  to  tnspedtions  of  Computerized  Sys- 
tems in  the  Food  Processing  Industry 


August  27.  1998 


FDA  Staff  Personnel 


November  13.  1998 


June  1998 


Import  Alerts 


Investigations  Operations  Manual-REVI- 
SION;  Chapter  4— Sampling 


Investigations  Cperations  Manual-REVI- 
SION;  Chapter  5— Establishment  In- 
spection 


June  1998 
July  1998 
August  1998 

August  1998 
Continuously 

July  1998 


July  1998 


Do 

Do 
Do 

Do 

Do 

Do 
Do 

Do 


Do 


Documents  Not  Included  on  Previously  Published  Lists 


Compliance  Poljcy  Guide— DRAFT  Com- 
mercialization of  In  Vitro  Diagnostic  De- 
vices (IVD's)  Lat>eled  for  Research  Use 
Only  or  Inveslgational  Use  Only 


)llby 


Compliance  Policy  Guide— DRAFT  Dis- 
tributor Medical  Device  Reporting 


Withdrawn 


January  5,  1998 


August  28,  1998 


Compliance  Policy  Guide  530.400  (CPG 
7121.02)  Vitamin  Products  for  Human 
Use — Low  Potency 

Compliance  Poli^  Guide  210.150  (  CPG 
7134.09)lmpoitation  of  Licensed  Biologi- 
cal Products  fi  )f  Human  Use 


Corections  to  July  6,  1998  Quarterly  List 


Guideline  for  th^  Monitoring  of  Clinical  In- 
vestigators 


Computerized  Sjrstems 
Trials  Should 


September  23.  1997 


Do 


Division  of  Compliance  Policy  (HFC-230), 
Office  of  Enforcement,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-0420  or 
via  Intemet  at  www.fda.gov/ora/compli- 
ance_ref/dev_pl.pdf 

Do — Internet  at  www.fda.gov/ora/compli- 
ance_ref/cpg/cpgvet/cpg675.400.html 

Do — Intemet  at  www.fda.gov/ora/compli- 
ance_ref/rpm_new2/ch6.html 

Do — Intemet  at  wvtw.fda.gov/ora/compli- 
ance_ref/rpm_new2/ch9chgs.html 

Do— Intemet  at  www.fda.gov/ora/compli- 
ance_ref/ch6civpen.html 

Division  of  Emergency  and  Investigational 
Operations  (HFC-130),  Office  of  Re- 
gional Operations,  Food  and  Drug  Ad- 
ministration, 5600  Fishers  Lane,  Rock- 
ville. MD  20857  301-443-3276 

Do^lntemet  at  www.fda.gov/ora/in- 
spect_ref/igf/'iglist.html 

Freedom  of  Information  Staff  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  or 
via  Intemet  at  www.fda.gov/ora/fiars/ 
ora_imporL_alerts.html 

Division  of  Emergency  and  Investigational 
Operations  (HFC-130).  Office  of  Re- 
gional Operations,  Food  and  Drug  Ad- 
ministration, 5600  Fishers  Lane,  Rock- 
ville. MD  20857  301-443-3276  or  via 
intemet  at  www.fda.gov/ora/inspect_rel/ 
iom/iomtchtml 

Do 


Division  of  Compliance  Polk^  (HFC-230), 
Office  of  Enforcement,  Food  artd  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  301-827-0420  or  via 
intemet  at  www.fda.gov/cdrti/comp/ 
ivddrfg.html 

Do  or  via  intemet  at  www.fda/gov/ora/ 
compliance_ref/cpg_mdr3.txt 


Used  in  Clinical 
)e  identified  as  a  DRAFT 


Revised  November 
1998 


June  18,  1997 


FDA  Regulated  Industry 


Do 


Division  of  Compliance  Policy  (HFC-230), 
Office  of  Enforcement,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0420 

Do 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX, 
E-mail  or  Internet) 

ComplianceProgram  7348.808,  Bio- 
research  Monitoring;  Good  Laboratory 
Practices  (Nonclinical) 

Compliance  Program  7348.810;  Sponsors, 
Contract  Research  Organizations  and 
Monitors 

Compliance  Program  7348.811;  Bio- 
research  Monitoring;  Clinical  Investiga- 
tions 

The  following  documents  are  not  available 
via  the  internet:  Food  Laboratory  Prac- 
tice Program  (Nonclinical  Laboratories) 
7348.808A;  EPA  Data  Audit  Inspections 

Compliance  Program  7348.809;  Bio- 
research  Monitoring;  Institutional  Review 
Board 

Revised  August  17, 
1998 

Revised  October  30, 
1998 

Revised  September 
2,  1998 

FDA  Staff  Personnel 

Do 

Do 

Do— Internet  http7/wvwv.fda.gov/ora/com- 
pliance_ref/bimo/default.html 

Do — Internet  http://www.fda.gov/ora/com- 
pliance_ref /bimo/def  ault  .html 

Do— Internet  http://vww.fda.gov/ora/com- 
pliance_ref/bimo/de1ault.html 

October  1,  1991 
August  18.  1994 

Do 

Do 

VIII.  Guidance  Documents  Issued  by 
the  OfRce  of  the  Commissioner  and  the 
Office  of  Pohcy 


Name  of  Document 

Date  of 
Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  FAX,  E- 
rnail  or  Internet) 

Draft  Guidance  for  Industry;  Exports  and  Im- 
ports under  the  FDA  Export  Review  and 
Enhancement  Act  of  1996 

Policy  &  Guidance  Handbook  for  FDA  Advi- 
sory Committees 

June  1998 
1994 

FDA  Regulated  Industry 
FDA  Staff  Personnel 

Via  Internet  at  http://www.fda.gov/opacom/ 
fedregister/frexport.html 

National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Rd.,  Spnngfield, 
VA  22161.  703-^87-4650  (Order  No. 
PB94-1 58854) 

Dated:  December  28, 1998. 
WUliam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(PR  Doc.  99-155  Filed  1-5-99;  8:45  am) 

BILUNO  CODE  416(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing:  Therapeutic 
Respiratory  Syncytial  Virus 
Monoclonal  Antitjiodies 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

action:  Notice. 

SUMMARY:  Respiratory  Syncytial  Virus 
(RSV)  is  the  major  cause  of  serious  viral 
lower  respiratory  tract  illness  in  infants 
and  children  worldwide.  Research  at  the 
National  Institutes  of  Health  (NIH)  has 
resulted  in  the  discovery  of  several 
different  anti-RSV  monoclonal  antibody 


(MAb)  technologies  important  for  the 
treatment  of  this  disease.  Used 
separately  or  in  combination,  these 
technologies  could  provide  the  basis  for 
the  commercial  development  of  a  new 
anti-RSV  therapeutic.  The  therapeutic 
technologies  available  for  licensing 
consist  of  a  patented  human  MAb 
against  RSV,  a  unpatented  panel  of 
murine  MAbs  against  RSV  and  patent 
applications  relating  to  methods  of 
treating  RSV  infection  utilizing  more 
than  one  antibody.  The  human  and 
murine  MAbs  bind  the  F  glycoprotein  of 
RSV  at  different  nonoverlapping 
epitopes.  A  product  combining  the 
human  MAb  with  a  humanized  version 
of  a  least  one  of  the  murine  antibodies 
may  provide  an  improvement  to  current 
single  MAb  therapies  by  reducing  the 
likelihood  of  the  formation  of  RSB 
escape  mutants. 

ADDRESSES:  Questions  about  these 
licensing  opportunities,  copies  of  the 
patent  and/or  patent  applications 
should  be  addressed  to  Peter  Soukas, 
J.D.,  Technology  Licensing  Specialist, 
Office  of  Technology  Transfer,  National 


Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7735  ext.  268;  Fax:  301/402-0220; 
E-mail:  psl93c@nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

SUPPLEMENTARY  INFORMATION:  The 
inventions  listed  below  are  owned  by  an 
agency  of  the  U.S.  Government  and  are 
available  for  licensing  in  the  U.S.  in 
accordance  with  35  USC  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patented 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 
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Human  Neutralizing  Monoclonal 
Antibodies  to  Respiratory  Sjmcjrtial 
Virus  and  Hunan  Neutralizing 
Antibodies  ta  Respiratory  Sync3rtial 
Virus 

Inventors:  |lobert  Chanock,  Dennis 
Burton,  Carlos  Barbas  m,  Brian  Murphy, 
and  James  Cittwe  Jr. 

Serial  Nunjber  08/162,102  filed  10 
Dec  93  (with  priority  to  16  Sep  92) 
which  issued  as  U.S.  Patent  Number 
5,762,905  on {09  Jun  98  and  Serial 
Number  08/9G0.100  filed  26  Aug  97 
(divisional  of  08/162.102) 

This  invention  is  a  human 
monoclonal  ^tibody  fragment  (Fab) 
discovered  utilizing  phage  display 
technology.  H  is  described  in  Crowe  et 
al..  P.N.A.S.  ^1:1386-1390  (1994)  and 
Barbas  et  al.,  P.N.A.S.  89:10164-10168 
(1992).  This  MAb  binds  an  epitope  on 
the  RSV  F  glycoprotein  at  amino  acid 
266  with  an  affinity  of  approximately 
ICM- '.  Thii  MAb  neutralized  each  of 
10  subgroup  A  and  9  subgroup  B  RSV 
strains  with  nigh  efficiency.  It  was 
effective  in  reducing  the  amount  of  RSV 
in  limgs  of  R$V-infected  cotton  rats  24 
hours  ai^er  treatment,  and  successive 
treatments  caused  an  even  greater 
reduction  in  the  amount  of  RSV 
detected.  Tha  invention  has  been 
foreign  filed  4s  PCT/US93/08786. 

Murine  Monoclonal  Antibodies 
Effective  To  Treat  Respiratory 
S3mcytial  Virus 

Inventors:  Robert  Chanock,  Brian 
Murphy,  Judy  Beeler,  and  Kathleen  van 
Wyke  Coelingh 

Available  fer  licensing  through  a 
Biological  Materials  License  Agreement 
are  the  miuin^  MAbs  described  in 
Beeler,  J.  A.  et  al.  "Neutralization 
Epitopes  of  the  F  Glycoprotein  of 
Respiratory  Syncytial  Virus:  EHiect  of 
Mutation  Upon  Fusion  function,"  /. 
V/ro7ogy  63:2941-2950  (1989).  The 
MAbs  that  ar^  available  for  licensing  are 
the  following!  1129, 1153,  1142,  1200, 
1214, 1237,  li21, 1112,  1269,  and  1243. 
Oie  of  these  iClAbs,  1129.  is  the  basis  for 
a  humanized  murine  MAb  (see  U.S. 
Patent  Number  5,824,307  to  humanized 
1129  owned  by  Medlmmune,  Inc.), 
recently  approved  for  marketing  in  the 
United  States.  MAbs  in  the  panel 
reported  by  B^ler,  et  al.  have  been 
shown  to  be  ejRiective  therapeutically 
when  administered  into  the  lungs  of 
cotton  rats  by  small-particle  aerosol. 
Among  these  MAbs  several  exhibited  a 
high  affinity  (approximately  10  «M"  *) 
for  the  RSV  F  glycoprotein  and  are 
directed  at  epitopes  encompassing 
amino  acid  232,  272,  275,  276  or  389. 
These  epitopels  are  separate, 
nonoverlappiiig  and  distinct  from  the 


epitope  recognized  by  the  human  Fab  of 
patent  5,762,905  (see  above  for 
description). 

Immunotherapeutic  Method  of 
Preventing  or  Treating  Viral 
Respiratory  Tract  Disease 

Inventors:  Robert  Chanock,  Gregory 
Prince,  James  Yoimg,  Brian  Murphy,  Val 
Hemming,  Judy  Beeler,  Kathleen 
Coelingh  Serial  Niunber  08/479.797 
filed  97  Jun  95  (CIP  of  combined 
applications  07/555,091  and  07/ 
937,909) 

Rather  than  the  use  of  a  single 
monoclonal  antibody  to  treat  lower 
respiratory  infections,  this  invention 
contemplates  the  use  of  a  mixture  of 
neutralizing,  prophylactic  and 
therapeutic  monoclonal  antibodies  each 
directed  to  a  specific  epitope  on  the 
surface  of  a  major  viral  protein  (for 
example,  the  F  glycoprotein  of  RSV)  to 
treat  infections.  Utilizing  a  mixture  of 
antibodies  significantly  lessens  the 
possibility  of  escape  mutants.  This 
invention  discloses  an  improved 
method  of  treating  or  preventing  lower 
respiratory  tract  viral  diseases  through 
the  administration  of  multiple 
neutralizing  and  therapeutic  antibodies 
in  a  small  particle  aerosol.  Prior  to  this 
invention,  there  has  not  been  a 
convenient  method  of  administration. 
Previously,  small  children  and  infants 
have  only  been  able  to  use  this  therapy 
when  incubated  and  attached  to  a 
ventilator.  An  aerosol  nebulizer  is 
utilized  in  this  invention.  Furthermore, 
a  prophylactic,  neutralizing,  and 
therapeutic  combination  of  various 
antiviral  agents  is  also  described. 

Dated:  December  28. 1998. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[PR  Doc.  99-240  Filed  1-5-99;  8:45  am) 

BILUNQ  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  A. 

Date:  February  18-19, 1999. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Marriott  Wardman  Park 
Hotel,  2660  Woodley  Road,  NW,  Washington, 
DC  20008. 

Contact  Person:  Katherine  M.  Woodbury, 
Phd,  Scientific  Review  Administrator, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
PHS.  DHHS,  Federal  Building,  Room  9C10, 
7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  301-496-9223. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  February  19, 1999. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401 
"M"  Street  NW,  Washington,  DC  20037. 

Contact  Person:  Lillian  M.  Pubols,  Phd, 
Chief,  Scientific  Review  Branch,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  PHS.  DHHS,  Federal  Building,  Room 
9C10.  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892-9175,  301-496-9223,  Ip28e©nih.gov. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  B. 

Date:  February  25-26, 1999. 

Time:  7:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace;  The  Hotel  Washington,  15  15th 
Street  NW,  Washington,  DC  20004-1099. 

Contact  Person:  Paul  A.  Sheehy,  Phd, 
Scientific  Review  Administrator,  National 
Institute  of  Neurological  Disorders  and 
Stroke,  National  Institutes  of  Health,  PHS, 
DHHS,  Federal  Building,  Room  9C10,  7550 
Wisconsin  Avenue,  Bethesda.  MD  20892- 
9175,  301-496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  30, 1998. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  99-237  Filed  1-5-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council. 

The  meeting  will  be  open  to  the 
pubUc  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
appUcations  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Child  Health  and  Human  Development 
Council. 

Date:  January  21-22, 1999. 

Open:  January  21, 1999, 10  AM  to  5  PM. 

Agenda:  The  agenda  includes:  Report  of 
the  Director,  NIGHD,  program  plans  and 
other  business  of  the  Council. 

Place:  Building  3lC,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Qosed:  January  22, 1999,  8  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  3lC,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Open:  January  22, 1999, 1  PM  to 
Adjournment. 

Agenda:  The  meeting  will  reopen  to 
discuss  any  policy  issues  that  were  raised. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  Mary  Plummer,  Committee 
Management  OSicer,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Room  5E03, 
Bethesda,  MD  20892,  (301}  496-1485. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Pn^ram;  93.864, 


Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  December  30, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(PR  Doc.  99-238  Filed  1-5-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
bidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  522b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  ais  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Date:  January  28-29, 1999. 

Closed:  January  28, 1999,  8:30  AM  to  11 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Open:  January  28, 1999, 11  AM  to  6  PM. 

Agenda:  For  the  discussion  of  program 
policies  and  issues,  opening  remarks,  report 
of  the  Director,  NIGMS,  and  other  business 
of  Council. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  January  29, 1999,  8:30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda,  MD 
20892. 

Contact  Person:  W.  Sue  Shafer.  PhD, 
Deputy  Director,  National  Institute  of  General 
Medical  Sciences,  National  Institutes  of 
Health,  Natcher  Building.  Room  2AN-32C, 
Bethesda,  MD  20892,  (301)  594-4499. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
S[)ecial  Minority  Initiatives,  National 
Institutes  of  Health,  HHS] 

Dated:  December  30, 1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-239  Filed  1-5-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocliet  No.  FR-434»-N-44] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February  5, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  subniitted  the  proposal 
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for  the  colleotion  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.(|;.  Chapter  35). 

The  Notica  lists  tne  following 
information:!!)  the  title  of  the 
information  follection  proposal:  (2)  the 
office  of  the  igency  to  collect  the 
information;  1(3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  4nd  its  proposed  use;  (5) 
the  agency  fa|rm  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  tl  e  proposal;  (7)  how 
frequently  in  ormation  submissions  will 
be  required;  (B)  an  estimate  of  the  total 
number  of  hcurs  needed  to  prepare  the 
information  submission  including 
number  of  rei  pondents,  frequency  of 
response,  anc  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  29, 1998. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Home  Equity 
Conversion  Mortgages;  Consumer 
Protection  Measures. 

Office:  Housing. 


OMB  approval  number:  2502-xxx. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
RULE  provides  for  the  collection  of  data 
to  protect  the  homeowner^  in  the  HECM 
program  from  becoming  liable  for 
payment  for  excessive  fees  for  third- 
party  provided  services  of  little  or  no 
value. 

Form  number:  N/A. 

Respondents:  Individuals  or 
Households. 

Frequency  of  submission:  One-Time 
Submission. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Reporting  burd  in. 


8.000 

16,000 

8,000 


.10 
25 
.25 


800 
4,000 
2.000 


Total  estinipted 

Status:  Ne\r 

Contact;  Jeunette 
(202) 708-2700 
Lackey,  Jr., 
[FR  Doc.  99-1 
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burden  hours:  6,800. 
Collection. 

F.  Walton,  HUD. 
X  3694,  Joseph  F. 
(202)  395-7316. 
Filed  1-5-99;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
Six  plants  from  the  Mountains 
Surrounding  the  Los  Angeles  Basin  for 
Review  and  Comment 


AGENCY:  Fish 
Interior. 
action:  Noticfe 


and  Wildlife  Service, 
of  document  availability. 


SUMMARY:  Thv  U.S.  Fish  and  Wildlife 
Service  anno\inces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  Six  Plants  from  the  Mountains 
Surrounding  I  he  Los  Angeles  Basin. 
These  plants  occur  in  the  mountains 
surrounding  the  Los  Angeles  Basin  in 
Ventura,  Los  Angeles,  and  Orange 
counties,  California. 
DATES:  Comments  received  on  the  draft 
recovery  plan  by  April  6, 1999,  will  be 
considered  by  the  Service. 

ADDRESSES:  Requests  for  copies  of  the 
draft  recovery  plan  and  written 
comments  anq  materials  regarding  this 
plan  should  bfe  addressed  to  the  Field 
Supervisor  at  jthe  Ventura  Fish  and 


Wildlife  Office,  U.S.  Fish  and  Wildlife 

Service,  2493  Portola  Road,  Suite  B, 

Ventura.  California  9393  (phone:  805/ 

644-1766). 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Thomas,  Botanist,  at  the  Ventura 

address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 


to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  six  plants  from  the  mountains 
surrounding  the  Los  Angeles  Basin 
addressed  in  this  recovery  plan  were 
added  to  the  list  of  endangered  and 
threatened  plants  on  January  29, 1997 
(62  FR  4172).  Two  of  the  plant  species, 
Braunton's  milkvetch  {Astragalus 
brauntonii)  and  Lyon's  pentachaeta 
(Pentachaeta  lyonii),  were  listed  as 
endangered.  The  remaining  four  species 
were  listed  as  threatened.  They  are 
Conejo  dudleya  (Dudleya  abramsii  ssp. 
parva),  marcescent  dudleya  [Dudleya 
cymosa  ssp.  marcescens  (marcescent 
dudleya),  Santa  Monica  Mountains 
dudleya  [Dudleya  cymosa  ssp. 
ovatifolia),  and  Verity's  dudleya 
[Dudleya  verityi).  These  plants  occur  in 
grassland,  chaparral,  or  coastal  sage 
scrub  vegetation  in  the  mountains 
surrounding  the  Los  Angeles  Basin, 
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California.  The  six  plants  are  threatened 
by  one  or  more  of  the  following — urban 
development,  recreational  activities, 
alteration  of  fire  cycles  and  fire 
suppression  activities,  excessive 
collecting,  habitat  fitigmentation  and 
degradation,  and  competition  from 
invasive  weeds.  Several  of  the  plants  are 
also  threatened  with  stochastic 
extinction  by  virtue  of  their  small 
numbers  and  small  population  sizes. 
The  goal  of  this  plan  is  to  stabilize 
and  protect  existing  populations  to 
allow  for  the  downlisting  of  Astragalus 
brauntonii  and  Pentachaeta  lyonii  and 
their  eventual  delisting,  and  the 
delisting  of  all  four  of  the  Dudleya 
species.  These  plants  all  have  very 
restricted  distributions  in  speciaUzed 
habitats,  so  the  main  conservation 
actions  will  be  to  protect  existing 
populations  of  these  plants,  ensuring 
that  the  sites  are  managed  for  their 
benefit.  The  voluntary  cooperation  of 
private  landowners  will  be  sought. 

Public  comments  solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  December  8, 1998. 
Michael  J.  Spear, 

ManagcT,  California /Nevada  Operations 
Office,  U.S.  Fish  and  Wildlife  Service. 
Sacramento.  California. 
(FR  Doc.  99-252  Filed  1-5-99;  8:45  ami 
BtLUNQ  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  the  City 
of  The  Dalles  Municipal  Watershed, 
Wasco  County,  Oregon 

AQENCY:  Fish  and  Wildlife  Service,  DOT. 
ACTION:  Notice  of  receipt. 

summary:  This  notice  advises  the  public 
that  the  City  of  The  Dalles  (City)  has 
applied  to  die  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  application  has 
been  assigned  permit  number 
TE004366-0.  The  proposed  permit 
would  authorize  the  incidental  take,  in 


the  form  of  habitat  modification  (i.e., 
harm),  of  the  northern  spotted  owl  (Strix 
occidentalis  caurina)  which  is  federally 
listed  as  threatened.  The  permit  would 
be  in  effect  for  up  to  30  years. 

We  request  comments  from  the  public 
on  the  Qty's  incidental  take  permit 
application  and  the  accompanying 
proposed  City  of  The  Dalles  Habitat 
Conservation  Plan  (Plan).  The  Plan  fully 
describes  the  proposed  project  and  the 
measures  the  City  will  imdertake  to 
mitigate  for  project  impacts  to  the  owl. 
These  measures  and  associated  impacts 
are  also  described  in  the  background 
and  summary  information  that  follow. 

We  also  request  comments  from  the 
public  on  our  preliminary 
determination  that  the  City's  Plan 
would  qualify  as  a  "Low  Effect"  Plan, 
eligible  for  a  categorical  exclusion  under 
the  National  Environmental  PoUcy  Act, 
as  provided  by  the  Department  of  the 
Interior  Manual  (516  DM2,  Appendix  1 
and  516  DM  6,  Appendix  1).  llie  basis 
for  this  determination  is  discussed  in  an 
Environmental  Action  Statement,  which 
is  also  available  for  public  review. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  February  5, 1999. 
ADDRESSES:  Individuals  wishing  copies 
of  the  permit  application,  copies  of  the 
Service's  preliminary  Low  Effect 
Determination,  or  copies  of  the  full  text 
of  the  Plan,  which  includes  a  map  of  the 
permit  area,  references,  legal 
descriptions  of  the  permit  area  and  an 
associated  Memorandum  of 
Understanding  between  the  U.S.  Forest 
Service  and  the  City,  should 
immediately  contact  the  office  and 
personnel  listed  below.  Docuiments  also 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  address  below.  Comments 
regarding  the  permit  application  or  the 
Plan  should  be  addressed  to  State 
Supervisor,  Fish  and  Wildlife  Service, 
Oregon  State  Office.  2600  S.E.  98th 
Avenue,  Suite  100,  Portland,  Oregon 
97266,  fax  number  (503)  231-6195. 
Please  refer  to  permit  number 
TE0Q4366-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Zisa,  Fish  and  Wildlife  Service, 
Oregon  State  Office,  telephone  (503) 
231-6179. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  federal  regulation 
prohibits  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  However, 
the  Service,  under  limited 
circumstances,  may  issue  permits  to 
"take"  listed  species,  provided  such 
take  is  incidental  to,  and  not  the 
purpose  of,  an  otherwise  lawful  activity. 


Regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32.  Regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 

Background 

The  proposed  permit  area 
encompasses  1,432  acres  of  City-owned 
land  in  the  South  Fork  Mill  Creek 
Watershed  of  Wasco  County,  Oregon.  It 
is  an  access-restricted  watershed  that  is 
managed  for  the  purposes  of  municipal 
water  supply  and  quality.  The  City  has 
determined  that  forest  management 
activities  in  the  permit  area  are 
compatible  with  their  water  supply  and 
quality  purposes.  The  permit  area 
occurs  in  a  narrow,  linear  distribution 
along  the  upper  South  Fork  Mill  Creek 
and  is  nearly  surrounded  by  adjacent 
Forest  Service  land. 

Much  of  the  permit  area  is  young  or 
degraded  Douglas  Fir- White  Fir  and 
Ponderosa  Pine- White  Fir  stands  that 
are  unsuitable  for  use  by  spotted  owls. 
However,  about  850  of  the  1,432 
forested  acres  are  classified  as  useable 
by  spotted  owls.  Nearly  500  of  the  850 
acres  are  lower  quality  habitat  that  may 
provide  for  owl  dispersal  opportunities 
but  are  of  limited  value  for  owl  foraging 
or  nesting.  The  surrounding  Forest 
Service  lands  are  designated  as  "matrix" 
under  the  Northwest  Forest  Plan  for  the 
purpose  of  providing  dispersal  and 
connectivity  opportunities  for  the 
spotted  owl. 

The  City-owned  lands  that  provide 
spotted  owl  habitat  occur  within  the 
Ukely  home  ranges  of  two  spotted  owl 
activity  centers:  one  is  occupied  by  a 
pair  of  owls,  and  the  other  is  occupied 
by  a  territorial  single  owl.  Neither  of 
these  home  ranges  contain  habitat 
quantities  sufficient  to  support  the  long- 
term  viability  and  occupancy  of  the 
resident  owls.  Currently,  about  79  acres 
of  the  Plan  area  within  these  likely 
home  ranges  function  as  suitable 
nesting,  roosting,  or  foraging  habitat  for 
owls.  In  addition,  270  acres  of  suitable 
nesting,  roosting,  or  foraging  habitat  is 
considered  imoccupied  by  owls. 

Summary  of  the  Habitat  Conservation 
Plan 

The  Plan  would  ensure  that  the  City's 
timber  harvest  impacts  to  spotted  owls 
are  minimized  and  mitigated  to  the 
maximum  extent  practicable  by 
coordinating  City  activities  with  the 
Forest  Service  to  manage  the  land  on  an 
ecosystem-wide  basis.  The  City  has 
entered  into  a  Memorandum  of 
Understanding  with  the  Forest  Service, 
Mt.  Hood  National  Forest,  to  provide  for 
coordinated  and  con.>istent  management 
across  the  watershed,  standards  and 
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guidelines  established  for  management 
of  federal  lands  designated  as  matrix 
under  the  Noithwest  Forest  Plan  will  be 
applied  to  thai  municipal  ownership  for 
a  period  of  20i  years.  Under  the 
MemorandunI  of  Understanding  the  City 
shall: 

(1)  Maintaiii  riparian  buffers  along 
South  Fork  KQll  Creek  and  Crow  Creek 
for  a  slope  distance  equal  to  or  greater 
than  the  height  of  2  site-potential  trees 
from  the  edge  of  the  stream  channel  in 
which  60  to  89  percent  conifer  canopy 
closure  will  b«  maintained. 

(2)  Cooperatively  maintain,  with  the 
Forest  Service^  100  acres  of  the  best 
spotted  owl  habitat  as  close  as  possible 
to  identified  activity  centers  for  all 
known  spotted  owl  activity  centers 
located  on  City-owned  or  Forest  Service 
lands.  Qty-owtned  habitat  tvithin 
activity  centers  on  Qty-owned  lands 
must  bis  maintained  until  it  is 
determined  through  accepted  protocol 
sxirvey  efforts  that  the  sites  have  been 
vacated  by  spatted  owls  for  a  period  of 
3  yean. 

(3)  Timber  nanagement  within 
retained  100-aCre  areas  wiU  be 
consistent  witk  the  guidelines  for  Late- 
Successional  Reserves  as  defined  in  the 
Northwest  Forest  Plan. 

(4)  Provide  fbr  maintenance  of 
adequate  level*  of  coarse  woody  debris 
during  timber  harvest  activities  on  City- 
owned  lands  based  upon  a  target  (where 
present  and  practicable]  of  120  linear 
feet  of  logs  per  acre,  16  inches  in 
diameter  or  greater  and  16  feet  long,  for 
regeneration  harvests,  and  appropriately 
modified  for  partial-cut  harvests 
(modified  targats  to  be  developed  jointly 
with  the  Forest  Service). 

Phase  I  of  this  Plan  is  a  commitment 
by  the  Qty  to  4>ide  by  the  terms  of  the 
Memorandum  of  Understanding  for  a 
period  of  20  years.  Phase  II  of  the  Plan 
will  last  for  a  plsriod  of  10  years,  during 
which  the  City  would  either  continue 
conditions  set  forth  in  the  Memorandum 
of  Understanding  or  ensure  that  the 
following  conditions  are  met: 

(1)  Either  79  acres  of  owl  nesting, 
roosting,  or  foraging  habitat  and  an 
additional  730  acres  of  dispersal  or 
better  habitat  i^  maintained  on  the 
permit  lands  or  100  acres  of  nesting, 
roosting,  or  foraging  habitat  and  an 
additional  590  acres  of  dispersal  or 
better  habitat  is  maintained  on  the 
permit  area.  The  above  habitat 
requirements  must  be  within  the  permit 
area,  but  need  oot  be  the  same  habitat 
ciirrently  existi^ig  on  the  permit  area. 

(2)  Impacts  to  any  known  owl- 
occupied  sites  on  or  adjacent  to  the 
ownership  would  be  minimized 
through:  the  avoidance  of  the  70-acre 
core  area  surrounding  site  centers  until 


the  sites  have  been  determined  by  the 
Service  to  be  vacant  for  3  years;  and  no 
harvest  activities  within  1/4  mile  of  a 
known,  active  nest  site  between  01 
March  and  30  June. 

The  Service  has  made  a  preliminary 
determination  that  the  City  Plan 
qualifies  as  a  "Low-Effect"  Plan  as 
defined  by  the  Service's  Habitat 
Conservation  Planning  Handbook.  Low- 
Effect  Plans  are  those  involving:  (1) 
minor  or  negligible  effects  on  federally 
listed  and  candidate  species  and  their 
habitats;  and  (2)  minor  or  negligible 
effects  on  other  environmental  values  or 
resources.  As  more  fully  explained  in 
the  Service's  Environmental  Action 
Statement,  the  City  Plan  qualifies  as  a 
Low  Effect  Plan  for  the  following 
reasons: 

(1)  Approval  of  the  Plan  will  result  in 
minor  or  negligible  effects  on  the  owl 
and  other  listed  or  proposed  species. 
Due  to  the  low  quality  of  this  area  for 
habitat  suitability  and  occupation  by 
owls  and  the  minimization  measures 
contained  in  the  Plan,  the  amount  of 
take  likely  to  occur  is  low.  The  Service 
anticipates  the  take  of  approximately 
two  owl  sites  over  the  entire  30-year 
permit  duration.  This  level  of  loss 
would  likely  have  occurred  absent  this 
proposed  action  due  to  management 
actions  undertaken  on  adjacent  federal 
land. 

(2)  The  Plan  will  not  have  adverse 
effects  on  unique  geographic,  historic  or 
cultural  sites,  or  involve  unique  or 
unknown  environmental  risks. 

(3)  Approval  of  the  Plan  will  not 
result  in  any  cumulative  or  growth- 
inducing  impacts  and,  therefore,  will 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

(4)  The  project  does  not  require 
compliance  with  Executive  Chtler  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
state,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

(5)  Approval  of  this  Plan  will  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  has  therefore  made  a 
preliminary  determination  that  approval 
of  the  City  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Etepartment  of  the  Interior 
Manual  (516  DM2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 


dociunentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

"This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  The  Service 
will  evaluate  the  permit  application, 
Plan,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
northern  spotted  owl.  The  final  permit 
decision  will  be  made  no  sooner  than  30 
days  bom  the  date  of  this  notice. 

Dated:  December  29, 1998. 

Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

[FR  Doc.  99-40  Filed  1-5-99;  8:45  am) 
BILUNG  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Service  Regulations  Committee 
Meeting 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  will  conduct  an 
open  meeting  on  January  27, 1999,  to 
identify  and  discuss  preliminary  issues 
concerning  the  1999-2000  migratory 
birdJiunting  regulations. 
DATES:  January  27, 1999. 
ADOflESSES:  The  Service  Regulations 
Committee  will  meet  at  the  U.S.  Fish 
and  Wildlife  Service,  Arlington  Square 
Building,  Room  200  A/B,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm,  Acting  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 

Representatives  from  the  Service,  the 
Service's  Migratory  Bird  Regulations 
Committee,  and  Flyway  Council 
Consultants  will  meet  on  January  27, 
1999,  at  8:30  a.m.  to  identify 
preliminary  issues  concerning  the  1999- 
2000  migratory  bird  hunting  regulations 
for  discussion  and  review  by  the  Flyway 
Coimcils  at  their  March  meetings. 

In  accordance  with  50  CFR  20.153 
and  Departmental  policy  regarding 
meetings  of  the  Service  Regulations 
Committee  attended  by  any  person 
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outside  the  Department,  these  meetings 
are  open  to  public  observation. 
Members  of  the  pubhc  may  submit 
written  comments  on  the  matters 
discussed  to  the  IDirector. 

Dated:  December  30, 1998. 
Thomas  O.  Melius, 
Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  99-143  Filed  1-5-99;  8:45  am) 
BILUNG  CODE  4310-46-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-09-1 220-00:  QP»-0066] 

Notice  Of  Meeting  of  the  Orgegon  Trail 
Interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Orgegon  Trail  Interpretive 
Center  will  be  held  on  Wednesday. 
February  3, 1999  from  8:00  a.m.  to  4:00 
p.m.  at  the  Best  Western  Simridge  Inn, 
One  Sunridge  Lane,  Baker  City,  Oregon 
97814. 

At  an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
lunch.  Public  comments  vtrill  be 
received  from  12:00  p.m.  to  12:15  p.m., 
February  3, 1999.  Topics  to  be  discussed 
are  the  University  of  Idaho  Marketing 
Internship,  FY99  Budget,  an  update  on 
FY99  Recommendations  and  reports 
from  Coordinators  of  Subcommittees. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  run  to  4:00  p.m.  February  3, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  P.O.  Box  987, 
Baker  City,  OR  97814,  Telephone  541- 
523-1845. 
Lynn  P.  Findlejr, 
Acting  District  Manager. 
(FR  Doc.  99-171  Filed  1-5-99;  8:45  am] 
WLUNO  CODE  4310-43-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Policy  Outreach  Symposium  on 
Reforestation  at  Surface  Coal  Mines; 
Public  Meeting 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
objectives  of  the  Government 
Performance  and  Results  Act  and  the 
Vice-President's  National  Performance 
Review,  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
soliciting  the  participation  of  interested 
parties  to  discuss  policy  and  technical 
issues  related  to  reforestation  on  active 
and  abandoned  mines.  On  May  13, 
1998,  OSM  held  an  initial  meeting  to 
seek  public  input  on  possible  roles  OSM 
might  play  in  encouraging  reforestation, 
where  appropriate.  Based  on  the  results 
of  that  session,  OSM  is  planning  to  host 
a  number  of  events,  including  a  Policy 
Outreach  Symposium  on  Reforestation 
at  Surface  Coal  Mines.  The  Symposiiun 
will  be  held  in  Washington,  DC  on 
Januaiy  14, 1999.  The  purpose  of  the 
symposium  is  to  provide  a  forum  to 
discuss  current  policy  issues  relevant  to 
reforestation  of  mined  lands  and  to 
obtain  public  input  on  how  to 
encourage  tree  planting  on  active  and 
abandoned  mined  lands. 

DATES:  The  Policy  Outreach  Symposium 
On  Reforestation  at  Surface  Coal  Mines 
will  be  a  public  meeting  held  in 
Washington,  D.C.,  on  January  14, 1999, 
beginning  at  8:30  a.m. 

ADDRESSES:  The  Policy  Outreach 
Symposium  On  Reforestation  will  be 
held  at  the  South  Interior  Building's 
Auditorium,  1951  Constitution  Ave., 
NW,  Washington,  DC.  Please  refer  to  our 
home  page,  or  contact  Ms.  Sarah 
Donnelly  listed  xmder  For  Further 
Information  Contact,  for  additional 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Donnelly  at:  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  210-SIB,  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240; 
Telephone:  (202)  208-2826;  FAX:  (202) 
219-3111;  E-Mail  address  on  the 
Internet:  sdonnell®osmre.gov.  Any 
individual  who  needs  special 
accommodations  to  attend  the  public 
meeting  should  contact  Sarah  Donnelly 
at  the  above  address.  Please  refer  to 
OSM's  home  page  at  www.osmre.gov  for 
additional  information  on  the 
Symposium.  The  meeting  is  open  to  the 
public.  Limited  seating  for  the  pubUc  is 
available  on  a  first-come,  first  serve 
basis.  To  assist  us  in  planning  seating 
for  this  event,  please  register  via  OSM's 
home  page  or  at  the  address  listed  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
planned  program  agenda  for  the 
Symposium  includes  the  following: 


State/Tribal/Industry  Reforestation 
Comments — Review  of  State/Tribal  and 
industry  views  on  current  reforestation 
policies,  including  nationwride  overview 
of  successful  poUcies,  practices,  and  of 
dilemmas. 

State/Tribal  Tree  Planting  Statistics- 
Nationwide  overview  of  forestry  as  a 
post-mining  land  use.  Quantity  and 
quality  of  reforestation  on  active  and 
abandoned  sites,  as  well  as,  an 
assessment  of  State  interest  in 
reforestation  issues  will  be  addressed. 

Site  Preparation  Issues — How  do  AOC 
and  other  grading  requirements 
influence  tree  planting?;  How  does  soil 
restoration,  in  particular,  excessive 
compaction  play  into  successful 
reforestation  from  a  policy  perspective? 

Land  Use  Issues — How  do  the  land 
use  capability  requirements  and 
landowner  desires  influence  the 
restoration  of  mined  lands  to  forestry? 

Erosion  Control  Issues — What  are  the 
effects  of  our  soil  stabilization  policies 
and  regulations  (e.g.,  rills  and  gullies) 
on  successful  restoration  of  forestry  land 
use? 

Revegetation  Issues — How  do  the 
revegetation  standards  for  success 
influence  tree  planting?;  Are  there 
feasible  alternatives  within  the  current 
regulatory  framework  that  would 
encourage  reforestation? 

Reforestation  Efforts  on  AML  Lands — 
What  are  the  keys  to  current,  successful 
AML  reforestation  programs?;  What 
would  encourage  an  increase  in  tree 
planting  on  AML  sites — supplemental 
"tree  planting  grants",  reforestation 
awards  category,  use  of  reforestation  on 
remined  lands? 

Dated:  December  29, 1998. 
Robert  J.  Ewing, 

Acting  Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

[FR  Doc.  99-191  Filed  1-5-99;  8:45  ami 

BILUIM  COOE  4310-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  337-TA-417] 

Certain  Code  Hopping  Remote  Control 
Systems,  Including  Components  and 
Integrated  Circuits  Used  Therein; 
Notice  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  1, 1998,  unHer  section  337  of 
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the  Tariff  Act  bf  1930,  as  amended,  19 
U.S.C.  §  1337J  on  behalf  of  Microchip 
Technology  I^c.  2355  W.  Chandler 
Blvd.,  Chandler,  Arizona  85224-6199.  A 
supplement  to  the  Complaint  was  filed 
on  December  21, 1998.  The  complaint, 
as  supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  code 
hopping  remote  control  systems, 
including  components  and  integrated 
circuits  used  therein,  by  reason  of 
infringement  df  claims  1,  2. 4,  5, 11, 13, 
23.  24,  25,  28,  |30,  33,  38,  39  and/or  40 
of  U.S.  LettersiPatent  5,517,187.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  bylsubsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hetring,  issue  a  permanent 
exclusion  ord^  and  permanent  cease 
and  desist  ordfrs. 

ADDRESSES:  Tl)e  complaint,  except  for 
any  confident!^  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.;  International  Trade 
Commission,  5pO  E  Street,  S.W.,  Room 
112,  Washington,  DC.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  arq  advised  that  information 
on  this  matter  Can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  a^istance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  m^y  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Cockbum,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 

Authority:  Thai  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Piocedure.  19C.F.R.  §210.10 
(1998).  j 

SCOPE  Of  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Ttade  Commission,  on 
December  30, 1B98,  Ordered  that— 
(1)  Pursuant  lo  subsection  (b)  of 
Section  337  of  die  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation. 


or  the  sale  within  the  United  States  after 
importation  of  certain  code  hopping 
remote  control  systems,  inclu(hng 
components  and  integrated  circuits  used 
therein,  by  reason  of  infiringement  of 
claims  1,  2,  4,  5, 11, 13,  23,  24,  25,  28, 
30,  33,  38,  39  or  40  of  U.S.  Letters  Patent 
5,517,187.  The  complaint  further  alleges 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
.(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Microchip 
Technology  Incorporated,  2355  W. 
Chandler  Blvd.,  Chandler,  Arizona 
85224-6199. 

(b)  The  respondents  are  the  following 
compemies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Chamberlain  Group  Inc.,  845  Larch 

Avenue,  Ehnhurst,  Illinois  60126 
Sears  Roebuck  &  Company,  3333 
Beverly  Road,  Hoffmann  Estates, 
Illinois  60179 

(c)  Juan  Cockbum,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-Q,  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  C.F.R.  §  210.13.  Pursuant 
to  19  C.F.R.  §§  201.16(d)  and  210.13(a) 
of  the  Conmiission's  Rules,  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 


determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  December  31, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  99-251  Filed  1-5-99;  8:45  am| 

BILLING  CODE  7020-01-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Application  for  Waiver 
of  Passport  and/or  Visa. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  8,  1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 
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(2)  Title  of  the  Form/Collection: 
Application  for  Waiver  of  Passport  and/ 
or  Visa. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-193.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  form  will  be  used  by 
an  alien  who  washes  to  waive  the 
documentary  requirements  for  passports 
and/or  visas  due  to  an  unforeseen 
emergency.  The  INS  will  use  the 
information  to  determine  whether 
applicants  are  eligible  for  entry  into  the 
United  States  imder  8  CFR  parts 
212.1(b)(3)  and  212.1(g). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  25,000  responses  at  10  minutes 
(.166  per  response). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,150  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  December  31 ,  1998. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-213  Filed  1-5-99;  8:45  am] 
MLLMO  CODE  441»-18-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Information  Collection 
under  Review;  Nonimmigrant  Petition 
Based  on  Blanket  L  Petition. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"Sixty  days"  until  March  8, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  tie  Form/Collection: 
Noninunigrant  Petition  Based  on 
Blanket  L  Petition. 

(3)  Agency  form  nxunber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129S.  Adjudications 
Division,  Immigrant  and  Naturalization 
Service. 

(4)  Affected  public  who  vtdll  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  an 
employer  to  classify  employees  as  L-1 
noninunigrant  intracompany  transferees 


under  a  blanket  L  petition  approval.  The 
INS  will  use  the  data  on  this  for  to 
determine  eligibility  for  the  requested 
immigrant  benefit. 

(5)  As  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250,000  responses  at  35 
minutes  (.583)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  145,750  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A  Sloan  202-514-3291, 
Director,  PoUcy  Directives  and 
Instructions,  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  justice.  Room  5307.  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s]  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  December  29, 1998. 
Rjchard  S.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
|FR  Doc.  99-214  Filed  1-5-99;  8:45  am) 
BOiMO  COOC  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Apphcation  for 
Transmission  of  Citizenship  Through  a 
Grandparent. 

The  Department  of  Justice, 
Immigration  and  NaturaUzation  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  8, 1999. 
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Written  comjments  and  suggestions 
from  the  publib  and  affected  agencies 
concerning  thg  proposed  collection  of 
information  should  address  one  or  more 
of  the  followin|g  four  points: 

(1)  Evaluate  Mrhether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  th^  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriiate  automated, 
electronic,  meciianical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permittingi electronic  submission  of 
responses. 

Overview  of  this  information 
collection  : 

(1)  Type  of  Iilfbrmation  Collection: 
Reinstatement  ^thout  change  of 
previously  approved  collection. 

(2)  Title  of  the  Fonn/CoUection: 
Application  for  Transmission  of 
Citizenship  Through  a  Grandparent. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-600/N-643. 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Aflected  public  %vho  will  be  asked 
or  required  to  respond,  as  well  as  a 
brief  abstract:  Primary:  Individuals  or 
households.  Section  322  of  the 
Immigration  and  Nationality  Act 
enables  a  United  States  citizen  parent, 
who  is  unable  to  transmit  citizenship  of 
his  or  her  childien,  to  use  a  citizen 
grandparent's  residence  for 
transmission.  This  form  is  required  so 
that  information  on  a  grandparent's 
residence  may  be  collected  to  establish 
a  child's  eligibility  for  naturalization. 

(5)  An  estimate  of  the  total  number  of 
respondents  an4  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  9,641  responses  at  30  minutes 
(.50)  per  responie. 

(6)  An  estmiate  of  the  total  public 
burden  (in  hour»)  associated  with  the 
collection:  4,820  annual  burden  hours. 

If  you  have  adkiitional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  infomiation  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloaa  202-514-3291, 


Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  415  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimate  public 
burden  and  associated  response  time 
may  also  be  directed  to  Mr.  Richard  A. 
Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  December  20, 1998. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-215  Filed  1-5-99:  8:45  am] 

BHJJNO  CODE  44ia-1t-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  H-372] 

RIN  1218-nAB58 

Metahivorking  Fluids  Standards 
Advisory  Committee:  Notice  of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACnON:  Metalworking  Fluids  Standards 
Advisory  Committee:  Notice  of  Meeting. 

SUmiARY:  The  Metalworking  Fluids 
Standards  Advisory  Committee 
(MWFSAC),  established  under  section  7 
of  the  Occupational  Safety  and  Health 
Act  of  1970  to  advise  the  Secretary  of 
Labor  on  appropriate  actions  to  protect 
workers  from  the  hazards  associated 
with  occupational  exposure  to 
metalworking  fluids,  will  meet  in 
Washington,  DC,  on  Monday  through 
Wednesday,  Febriiary  8,  through 
February  10,  1999. 

DATES:  The  meeting  will  be  held 
February  8, 1999,  bom  10  a.m.  to 
approximately  6  p.m.;  on  February  9, 
from  8  a.m.  to  approximately  5  p.m.; 
and  on  February  10,  from  9  a.m.  to 
approximately  4  p.m. 
ADDRESSES:  The  Committee  will  meet  at 
the  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW,  Washington,  DC 
20036.  Telephone:  (202)  296-2100. 

Mail  comments,  views,  or  statements 
in  response  to  this  notice  to  Dr.  Peter 


Infante,  U.S.  Department  of  Labor, 
OSHA,  Directorate  of  Health  Standards 
Programs,  Metalworking  Fluids 
Standards  Advisory  Committee,  Room 
N-3718,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  (202)  693-1999. 

SUPPLEMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meetings  of  the  Metalworking 
Fluids  Standards  Advisory  Committee 
at  the  times  and  location  indicated 
above.  Individuals  with  disabilities 
wishing  to  attend  should  contact 
Theresa  Berry  at  (202)  693-1999  (Fax: 
202-693-1634)  no  later  than  February  1, 
1999,  to  obtain  appropriate 
accommodations. 

Meeting  Agenda 

The  Committee  will  discuss  effective 
industrial  hygiene  practices  that  will 
lessen  or  prevent  worker  exposure  to 
metalworking  fluids.  Discussions  will 
focus  on  fluid  management,  mist 
control,  medical  exams  and  medical 
surveillance,  along  with  related  issues. 

Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  the  MWFSAC  on  the 
various  agenda  items  listed  above  may 
be  submitted,  preferably  with  25  copies, 
to  Dr.  Peter  Infante.  Submissions 
received  by  January  28, 1999,  will  be 
provided  to  the  members  of  the 
Committee.  Anyone  wishing  to  make  an 
oral  presentation  to  the  Conmiittee  on 
any  of  the  agenda  items  noted  above 
should  notify  Dr.  Peter  Infante  at  the 
address  listed  above.  The  request  should 
state  the  amount  of  time  desired,  the 
capacity  in  which  the  person  will 
appear,  and  a  brief  outline  of  the 
content  of  the  presentation.  Requests  to 
make  oral  presentations  to  the 
Committee  may  be  granted  if  time 
permits. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655.  656),  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2),  and  29  CFR 
part  1912. 

Signed  at  Washington,  DC,  this  30th  day  of 
December,  1998. 

Charles  N.  Jeffreas, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  99-236  Filed  1-5-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Oregon  State  Plan;  Extension  of 
Federal  Jurisdiction  to  Shipyards  and 
Indian  Reservations 

This  document  gives  notice  of 
assumption  by  the  Federal  Occupational 
Safety  and  Health  Administration 
(OSHA)  of  additional  enforcement 
jurisdiction  in  the  State  of  Oregon  for 
shore  side  shipyard  and  boatyard 
employment,  and  over  private  sector 
establishments,  including  tribal  and 
Indian-owned  enterprises,  within  the 
boundaries  of  all  Indian  reservations, 
and  on  trust  lands  outside  of 
reservations,  effective  January  6, 1999. 

On  December  23, 1998,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the  Oregon 
Occupational  Safety  and  Health 
Division  (OR-OSHA)  signed  a 
Memorandum  of  Understanding  (MOU) 
relinquishing  State  jurisdiction  and 
extending  Federal  OSHA's  enforcement 
jurisdiction  in  the  State  of  Oregon  to 
include  shipyards,  and  employment  on 
Indian  reservations  and  lands,  and 
clarifying  other  areas  of  jurisdiction. 
The  MOU  serves  as  an  addendum  to  the 
1975  Operational  Status  Agreement 
between  the  parties.  By  this  addendimi. 
Federal  OSHA  is  assuming  additional 
jurisdiction  for  shore  side  shipyard  and 
boatyard  activity.  By  a  separate 
December  1,  1998  addendum,  which  is 
also  reflected  in  this  MOU,  Federal 
OSHA  has  also  assumed  jurisdiction 
over  private  sector  employment, 
including  tribal  and  Indian-owned 
enterprises,  on  all  Indian  reservations, 
including  establishments  on  trust  lands 
outside  of  reservations.  A  copy  of  the 
Memorandum  of  Understanding  is 
annexed  hereto. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Public  Affairs,  Occupational  Safety  and 
Health  Administration,  Room  N3467, 
200  Constitution  Avenue,  NW, 
Washington,  DC.  20210,  Telephone 
(202)  693-1999. 


Signed  at  Washington.  DC  this  30th  day  of 
1998. 

Charles  N.  Jefifresa, 

Assistant  Secretary  of  Labor. 

Memorandum  of  Understanding  and 
Addendimi  to  the  Operational  Statiis 
Agreement  Between  U.S.  Department  of 
Labor  Occupational  Safety  and  Health 
Administration  and  The  Oregon 
Occupational  Safiety  and  Health  Division 
Department  of  Consumer  and  Business 
Services 

This  Memorandum  of  Understanding  is 
intended  to  restate  through  compilation  in  a 
single  document  Federal  OSHA's 
enforcement  jurisdiction  in  the  State  of 
Oregon  and  to  serve  as  an  addendum  to 
existing  jurisdictional  agreements  contained 
in  the  January  23, 1975  Operational  Status 
Agreement  between  the  parties,  as  amended 
in  December  1983,  November  1991,  and 
December  1998,  and  related  subsequent 
clarifying  Memoranda  of  Understanding 
dated  August  1984,  February  1987,  October 
1992  and  September  1998.  Generally,  Federal 
OSHA  has  coverage  in  those  areas  identified 
as  "exclusive  federal  jurisdiction"  and  also 
in  those  issues  where  OR-OSHA  has 
declined  or  returned  coverage.  Also,  OR- 
OSHA  has  jurisdiction  over  all  work 
performed  by  employees  of  the  State  or  of  a 
political  subdivision  of  the  State,  as  provided 
by  Section  18(c)(6)  of  the  OSHAct,  and 
Federal  OSHA  has  jurisdiction  over  all 
Federal  employees. 

This  agreement  supersedes  the 
Memorandum  of  Understanding  signed 
September  21, 1998. 

F-1.  Shipyards  and  Boatyards — As 
established  in  the  )anuary  1975  Oregon 
OSHA/Federal  OSHA  Operational 
Agreement,  Federal  OSHA  has  jurisdiction 
for  private  sector  employment  on  the 
navigable  waters  of  the  United  States.  By  this 
addendum,  OR-OSHA  relinquishes  to 
Federal  OSHA  additional  jurisdiction  for  the 
shore  side  shipyard  and  boatyard  activity, 
from  the  foot  of  the  gangway  on  floating 
vessels,  dry  docks,  graving  docks  and  marine 
railways  to  the  front  gate  at  the  work  site,  at 
all  private  sector  work  sites  located  on  or 
immediately  adjacent  to  the  navigable  waters. 
Federal  OSHA  will  now  exercise 
enforcement  authority  over  all  shipyard 
employment  on  or  immediately  adjacent  to 
the  navigable  waters  in  Oregon  from  the  front 
gate  of  the  worksite  to  the  U.S.  statutory 
limits.  OR-OSHA  maintains  jurisdiction  in 
all  other  private  sector  shipyard  and  boatyard 
operations  not  located  on  or  immediately 
adjacent  to  the  navigable  waters.  OR-OSHA 
has  exclusive  jurisdiction  for  all  employees 
of  the  State  and  its  political  subdivisions  on 
land  or  any  waters  in  the  State. 

F-2.  Longshoring/Marine  Terminals — 
Federal  OSHA's  jiu-isdiction  for  longshoring 
and  marine  terminal  operations  includes 
coverage  of  private  sector  employment  on  the 
wharves,  bulkheads,  quays,  piers,  docks  and 
other  berthing  locations  and  adjacent  storage 
or  adjacent  areas  and  structiires  associated 
with  the  primary  movement  of  cargo  or 
materials  from  vessel  to  shore  or  shore  to 
vessel,  including  structures  which  are 
devoted  to  receiving,  handling,  holding. 


consolidating  and  loading  or  delivery  of 
waterbome  shipments  or  passengers, 
including  areas  devoted  to  the  maintenance 
of  the  terminal  or  equipment.  This  does  not 
include  production  or  manufacturing  areas 
nor  does  the  term  include  storage  facilities 
directly  associated  with  those  production  or 
manufacturing  areas.  All  employees  of  the 
State  and  its  political  subdivisions  engaged 
in  such  activities  are  covered  by  OR-OSHA 
during  all  such  operations. 

This  coverage  is  consistent  with  the 
approved  State-Initiated  Plan  Change 
published  in  the  Federal  Register,  effective 
June  15, 1977,  where  the  jurisdiction  for  on- 
shore longshoring  activities  was  returned  to 
Federal  OSHA.  Federal  OSHA  has 
jurisdiction  for  all  activities  at  marine  grain 
terminals  including  all  structures  which  are 
devoted  to  receiving,  handling,  holding, 
consolidating  and  loading  or  delivery  of 
waterbome  shipments. 

F-3.  Marine  Construction — Federal  OSHA 
has  jurisdiction  for  construction  activities 
emanating  from  or  on  floating  vessels  on  the 
navigable  waters  of  the  United  States.  OR- 
OSHA  has  jurisdiction  for  construction 
activities  emanating  from  land,  piers,  docks, 
wharves,  bridges,  or  any  other  non-floating 
structure  attached  to  land  along  navigable 
waters.  OR-OSHA  has  exclusive  jurisdiction 
for  all  employees  of  the  State  and  its  political 
subdivisions  on  land  or  any  waters  in  the 
SUte. 

F-4.  Commercial  Diving — The  jurisdiction 
between  Federal  OSHA  and  OR-OSHA  for 
commercial  diving  operations  in  the  waters 
of  Oregon  is  dependent  on  the  dive  location. 
Federal  OSHA  has  coverage  if  the  dive  is 
originating  from  an  object  afloat  (vessel. 
barge,  etc.)  a  navigable  waterway.  OR-OSHA 
has  jurisdiction  if  the  dive  originates  from 
land  or  a  dock,  pier,  wharf  or  bridge 
appended  to  land  along  navigable  waters. 
OR-OSHA  maintains  jurisdiction  for  all 
other  commercial  diving.  OR-OSHA  has 
exclusive  jurisdiction  for  all  employees  of  the 
State  and  its  p>olitical  subdivisions  on  land  or 
any  waters  in  the  State. 

F-5.  Other  Waterfront  Activity— At  all 
other  private  sector  places  of  employment  on 
or  adjacent  to  navigable  waters,  that  are  not 
described  in  F-1  tlmjugh  F-4  above,  Federal 
OSHA  will  exercise  its  jurisdiction  whenever 
the  activity  occurs  on  or  from  the  water,  and 
OR-OSHA  will  exercise  its  jurisdiction 
whenever  the  activity  occurs  on  or  from  the 
land.  Each  agency  will  address  readily 
apparent  hazards  whether  on  the  land  or  on 
the  water,  in  order  to  assure  the  safety  of  all 
activities  within  the  worksite.  OR-OSHA 
maintains  jurisdiction  for  all  other  waterfront 
activity  not  on  navigable  waters. 

F-6.  U.  S.  Military  Reservations — In  an 
addendum  to  the  0(>erational  Status 
Agreement  dated  December  7, 1983,  the 
Workera'  Compensation  Department 
relinquished  back  to  Federal  OSHA 
jurisdictional  and  enforcement  authority  for 
conducting  safety  and  health  inspections 
within  the  borders  of  all  federal  military 
reservations  within  the  State  of  Oregon.  All 
establishments  and  reservations  of  the  U.S. 
Navy,  Army,  Air  Force,  Marine  Corps,  and 
Coast  Guard  are  included  except  for  private 
contractors  working  on  U.S.  Army  Corp  of 


914 


tnco 


Federal  Register/Vol.  64,  No.  3 / Wednesday.  January  6.  1999/Notices 


Engineers'  dam  construction  projects, 
including  reconistruction  of  docks  and  other 
appurtenances.  The  State  retains  jurisdiction 
for  these  private  contractor  activities,  subject 
to  the  provision !  in  F-3.  In  addition, 
respective  juris(  ictional  responsibilities  for 
Oregon  Nationa  Guard  facilities  are  as 
follows: 

1.  Uniformed  Military  personnel:  Neither 
Federal  OSHA  ijor  OR-OSHA  has 
jurisdiction.       I 

2.  Federal  National  Guard  civilians: 
Federal  OSHA  jurisdiction. 

3.  State  National  Guard  civilians:  OR- 
OSHA  jurisdictibn. 

4.  Private  civilians  contractors;  Federal 
OSHA  jurisdictibn. 

F-7.  Warm  Sjjrings  Indian  Reservation — In 
the  August  18,  lp78.  Federal  Register  (43  FR 
36624)  an  approLal  of  a  supplement  to  the 
Oregon  State  Pl^n  was  published  whereby 
the  State  of  Ore^n  relinquished  enforcement 
jurisdiction  ove^  all  employment  and  places 
of  employment  ^n  the  Reservation  and  on 
Tribal  Trust  Lanids,  except  for  all  employees 
of  the  State  and  its  political  subdivisions. 

F-8.  Umatilla  Indian  Reservation — In  the 
September  14, 1997  Federal  Register  (62  FR 
49906-49910)  a$  approval  of  a  supplement  to 
the  Oregon  Statd  Plan  was  published 
whereby  the  State  of  Oregon  relinquished 
enforcement  jurisdiction  over  all 
employment  an4  places  of  employment  on 
the  Reservation  ind  on  Tribal  Trust  Lands, 
except  for  all  eniployees  of  the  State  and  its 
political  subdivisions. 

F-9.  All  Otheij  Indian  Reservations — By  an 
addendum  to  tha  Operational  Status 
Agreement  dateq  December  1, 1998,  OR- 
OSHA  relinquished  back  to  Federal  OSHA 
enforcement  jurifsdiction  over  all  private 
sector  establishi^ents,  including  tribal  and 
Indian-owned  eiiterprises,  on  all  Indian  and 
non-Indian  land$  within  the  currently 
established  bourtdaries  of  all  other  Indian 
reservations,  and  on  lands  outside  of  these 
reservations  than  are  held  in  trust  by  the 
Federal  govemrnent  for  these  tribes.  These 
reservations  include  but  are  not  limited  to 
ie:  Confederated  Tribes  of 
Community  of  Oregon 
|ibes).  Confederated  Tribes  of 
3qua  and  Siuslaw  (Coos 
Tribes);  Confederated  Tribes  of  Siletz  (Siletz 
Tribes);  Cow  Creek  Band  of  Umpqua  (Cow 
Creek);  Klamath  jTribe;  Coquille  Tribe;  and 
Burns  Paiute  Tripe.  Oregon  OSHA  retains 
enforcement  jurisdiction  over  all  employees 
of  the  State  and  ts  political  subdivisions 
working  on  thes<  reservation  or  trust  lands. 
Oregon  OSHA  also  continues  to  offer  its 
consultation  and  training  services  to  private 
sector  establishnients  on  these  lands. 

F-10.  Tribal  oi  Indian  Owned  Businesses 
Outside  Reservalion  and  Trust  Lands — 
Businesses  owned  by  Indians  or  Indian 
Tribes  that  conduct  work  activities  outside 
the  Tribal  Resenation  or  Trust  Lands,  are 
subject  to  the  sane  jurisdiction  as  non-Indian 
owned  businesses. 

F-11.  Superfuiid  Sites — As  a  result  of 
Federal  OSHA  Ir  struction  CPL  2.  dated 
February  8, 1988,  OR-OSHA  has  assumed 
jurisdiction  for  p  rivate  sector  employees,  as 
well  as  public  se  :tor  employees,  at  most 
Superfund  Sites  n  the  State  of  Oregon. 


reservations  of  tl 
the  Grand  Ronda 
(Grand  Ronde  T^ 
Coos,  Lower  Un 


Federal  OSHA  also  maintains  jurisdiction  for 
all  Sujjerfund  Sites  on  U.S.  military 
reservations.  Federal  OSHA  approved  this 
change  in  the  September  14, 1997  Federal 
Register  (62  FR  49908-49910). 

Dated:  December  18, 1998. 
Richard  Terrill, 

Regional  Administrator,  Occupational  Safety 
and  Health  Administration,  Department  of 
Labor. 

Dated:  December  23, 1998. 
Peter  DeLuca, 

Administrator,  Oregon  Occupational  Safety 
and  Health  Division,  Department  of 
Consumer  and  Business  Services. 
(FR  Doc.  99-199  Filed  1-5-99;  8:45  ami 
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NATIONAL  COUNCIL  ON  DISABILITY 

Sunshine  Act  Meeting;  Quarterly 
Meeting  and  Public  Hearing 

agency:  National  Council  on  Disability. 
summary:  Ths  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  and 
public  hearing  of  the  National  Council 
on  Disability.  Notice  of  this  meeting  is 
required  under  Section  522b(e)(l)  of  the 
Government  in  the  Sunshine  Act.  (Pub. 
L.  94-^09). 

Quarterly  Meeting  Dates:  February  22-24, 
1999,  8:30  a.m.  to  5  p.m. 

Location:  Hyatt  Regency  Louisville  Hotel, 
320  West  Jefferson,  Louisville,  Kentucky; 
502-587-3434. 

For  Information,  Contact:  Mark  S.  Quigley, 
Public  Affairs  Specialist,  National  Council  on 
Disability,  1331  F  Street  NW,  Suite  1050, 
Washington.  DC  20004-1107;  202-272-2004 
(Voice),  202-272-2074  (TTY).  202-272-2022 
(Fajc). 

Agency  Mission:  The  National  Council  on 
Disability  is  an  independent  federal  agency 
composed  of  15  members  appointed  by  the 
President  of  the  Untied  States  and  confirmed 
by  the  U.S.  Senate.  Its  overall  purpose  is  to 
promote  policies,  programs,  practices,  and 
procedures  that  guarantee  equal  opportunity 
for  all  {jeople  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disability;  and 
to  empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

Accommodations:  Those  needing 
interpreters  or  other  accommodations  should 
notify  the  National  Council  on  Disability 
prior  to  this  meeting. 

Environmental  Illness:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical  substances  in 
order  to  attend  this  meeting.  In  order  to 
reduce  such  exposure,  we  ask  that  you  not 
wear  perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in  designated 
areas  and  the  privacy  of  your  room.  Smoking 
is  prohibited  in  the  meeting  room  and 
surrounding  area. 


Open  Meeting:  This  quarterly  meeting  and 
public  hearing  of  the  National  Council  on 
Disability  will  be  open  to  the  public. 
Agenda:  The  proposed  agenda  includes: 
Reports  from  the  Chairperson  and  the 
Executive  Director. 

Committee  Meetings  and  Committee  Reports 

Executive  Session  (closed) 

Unfinished  Business 

New  Business 

Announcements 

Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC,  on  January  4. 
1999. 

Ethel  D.  Briggs, 

Executive  Director. 

[FR  Doc.  99-271  Filed  1-4-99;  12:20  pm) 

BILUNQ  C00€  6a2»-MA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
Initiatives  Panel  (Millennium  Projects 
category)  to  the  National  Council  on  the 
Arts  will  be  held  on  January  19, 1999. 
The  panel  will  meet  by  teleconference 
from  1  p.m.  to  2:10  p.m.  in  Room  514 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  14, 1998.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4}.  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Panel 
Coordinator.  National  Endowment  for 
the  Arts,  Washington,  D.C.  20506,  or 
call  (202)  682-5691. 
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Dated:  December  30,1998. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 

the  Arts. 

[FR  Doc.  99-216  Filed  1-5-99;  8:45  am) 

BILUNQ  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-894d-MLA;  ASLBP  No.  99- 
76(M)3-MLA] 

Shieldalloy  Metallurgical  Corp.; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  §§  Sections 
2.105,  2.700,  2.702,  2.714.  2.714a,  2.717 
and  2.1207  of  the  Commission's 
regulations,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  Presiding  Officer  to  conduct 
an  informal  adjudicatory  hearing  in  the 
following  proceeding. 

Shieldalloy  Metallurgical  Corporation 
Cambridge,  Ohio 

(Request  for  Materials  License 
Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  subpart 
L  of  the  commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  request  for 
hearing  submitted  by  Attorney  Michael 
Bruce  Gardner  on  behalf  of  citizens  of 
Guernsey  County,  Ohio  in  response  to  a 
license  amendment  request  by 
Shieldalloy  Metallurgical  Corporation. 
The  proposed  amendment  would  allow 
Shieldalloy  to  receive  and  place  slag/ 
soil  from  a  temporary  onsite  staging  area 
to  an  area  abutting  the  "West  Slag  Pile." 
The  amendment  request  is  part  of  the 
decommissioning  planning  for  the 
Cambridge,  Ohio  site.  A  notice  of  the 
proposed  amendment  was  published  in 
the  Federal  Register  at  63  FR  64976 
(November  24,  1998). 

The  Presiding  Officer  designated  for 
this  proceeding  is  Administrative  Judge 
G.  Paul  Bollwerk.  Pursuant  to  the 
provisions  of  10  CFR  2.722, 
Administrative  Judge  Thomas  D. 
Murphy  has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 


Bollwerk  and  Judge  Murphy  in 

accordance  with  10  CFR  2.701.  Their 

addresses  are: 

Administrative  Judge  G.  Paul  Bollwerk, 
III,  Presiding  Officer,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Administrative  Judge  Thomas  D. 
Murphy,  Special  Assistant.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Issued  at  Rockville,  MD.,  this  30th  day  of 
December  1998. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  99-194  Filed  1-5-99;  8:45  am] 

BiLUNQ  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-3431 8-EA;  ASLBP  No.  99- 
759-01 -£A] 

Special  Testing  Laboratories,  Inc.; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972. 
published  in  the  Federal  Register.  37  FR 
28710  (1972),  and  §§  2.105,  2.700,  2.702. 
2.714.  2.714a,  2.717.  2.721,  and  2.772(j) 
of  the  Commission's  regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

Special  Testing  Laboratories,  Inc. 

Order  Suspending  License  (Effective 

Immediately) 

In  accordance  with  10  CFR  part  202. 
this  Board  is  established  as  a  result  of 
a  request  by  Richard  Speciale  on  behalf 
of  Special  "Testing  Laboratories.  Inc..  for 
a  hearing  on  a  December  23,  1998,  NRC 
Order.  That  Order,  inter  alia, 
suspended,  effective  immediately, 
Special  Testing  Laboratories,  Inc.'s 
license  to  operate  under  License  No.  06- 
30361-01.  Mr.  Speciale  has  requested 
that  the  Order  be  overturned  and  the 
immediate  effectiveness  of  the  Order  be 
set  aside. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore,  Chairman.  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission. 

Washington.  DC  20555 
Thomas  D.  Murphy,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555 


Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555 
All  correspondence,  documents  and 

other  materials  in  this  proceeding  shall 

be  filed  with  the  Judges  in  accordance 

with  10  CFR  2.701. 

Issued  at  Rockville.  MD..  this  29th  day  of 
December  1998. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
|FR  Doc.  99-192  Filed  1-5-99;  8:45  am) 

BILUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600,  Rev.1] 

NRC  Enforcement  Policy;  Discretion 
Involving  Natural  Events 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  Statement;  revision. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  a 
revision  to  its  Enforcement  Policy 
(NUREG-1600,  Rev.l.  "General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions")  to  address 
enforcement  discretion  in  cases 
involving  natural  events,  such  as  severe 
weather  conditions. 

DATES:  This  action  is  effective  January  6, 
1999,  while  comments  are  being 
received.  Submit  comments  on  or  before 
February  22.  1999. 

ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  Mail  Stop:  T6D59.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Hand  deliver 
comments  to:  11555  Rockville  Pike, 
Rockville,  Maryland,  between  7:30  am 
and  4:15  pm.  Federal  workdays.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW.  (Lower  Level). 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)  415-2741. 

SUPPLEMENTARY  INFORMATION:  The 
changes  to  the  Enforcement  Policy  (in 
the  order  that  they  appear  in  the  Policy) 
are  described  below: 

III.  Responsibilities 

This  section  has  been  modified  to 
indicate  that  the  Commission  is  to  be 
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provided  notif  cation  when  enforcement 
discretion  is  exercised  in  accordance 
with  Section  VII. C  for  natural  events, 
such  as  severe  iweather  conditions.  Item 
(1)  concerning  Commission  consultation 
was  also  modified  to  include  a 
parenthetical  phrase  indicating  that 
cases  involving  severe  weather  or  other 
natural  phenor  lena  may  be  addressed 
by  the  staff  wit  lout  prior  Commission 
consultation  in  accordance  with  Section 
VII.C. 

VII.  Exercise  of  Discretion 


C.  Exercise  ofLh 
Operating  Faci 


discretion  for  an 
ity 


This  section  s  being  modified  to 
allow  the  NRC  ptaff  to  exercise 
enforcement  discretion  in  the  form  of  a 
Notice  of  Enfor  :ement  Discretion 
(NOED)  in  cases  involving  severe 
weather  or  other  natural  phenomena, 
based  upon  balancing  the  public  health 
and  safety  or  common  defense  and 
security  of  not  operating,  against  the 
potential  radiological  or  other  hazards 
associated  withi  continued  operation, 
and  a  determination  that  safety  will  not 
be  impacted  unacceptably  by  exercising 
this  discretion.  Exercising  enforcement 
discretion  for  tqis  type  of  situation 
previously  required  prior  Commission 
approval  in  accordance  with  Section  III. 
This  change  in  policy  should  not  be 
viewed  as  lowering  the  threshold  for 
granting  NOED^.  The  Commission  has 
concluded  that  public  health  and  safety 
is  best  served  bt  allowing  the  staff  to 
take  expedited  ^ulatory  action  in  these 
cases.  This  sect^n  is  also  being 
modified  to  reflect  that  the  Commission 
is  to  be  informed  expeditiously 
following  the  grmt  of  a  NOED  in  such 
situations. 

Paperwork  Reduction  Act 

This  policy  stfitement  does  not 
contain  a  new  o*  amended  information 
collection  requirement  subject  to  the 
Paperwork  Redaction  Act  of  1995  (44 
U.S.C.  3501  et  skq.].  Existing 
requirements  ware  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbejr  3150-0136.  The 
approved  infomiation  collection 
requirements  contained  in  this  policy 
statement  appear  in  Section  VII.C. 

Public  Protectio|i  Notification 

The  NRC  maylnot  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  df  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  [with  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB. 

Accordingly,  the  NRC  Enforcement 
Policy  is  revised  to  read  as  follows: 

General  Statement  of  Policy  and 
Procedure  For  NRC  Enforcement 
Actions 


III.  Responsibilities 

*        »        *        »        » 

Unless  Commission  consultation  or 
notification  is  required  by  this  policy, 
the  NRC  staff  may  depart,  where 
warranted  in  the  public's  interest,  from 
this  policy  as  provided  in  Section  VII, 
"Exercise  of  Enforcement  Discretion." 

The  Commission  will  be  provided 
written  notification  for  the  following 
situations: 

(1)  All  enforcement  actions  involving 
civil  penalties  or  orders; 

(2)  The  first  time  that  discretion  is 
exercised  for  a  plant  that  meets  the 
criteria  of  Section  VII.B.2; 

(3)  (Where  appropriate,  based  on  the 
uniqueness  or  significance  of  the  issue) 
when  discretion  is  exercised  for 
violations  that  meet  the  criteria  of 
Section  VII.B.6:  and 

(4)  All  Notices  of  Enforcement 
Discretion  (NOEDs)  issued  involving 
natural  events,  such  as  severe  weather 
conditions 

The  Commission  will  be  consulted 
prior  to  taking  action  in  the  following 
situations  (unless  the  urgency  of  the 
situation  dictates  immediate  action): 

(1)  An  action  affecting  a  licensee's 
operation  that  requires  balancing  the 
public  health  and  safety  or  common 
defense  and  security  implications  of  not 
operating  against  the  potential 
radiological  or  other  hazards  associated 
with  continued  operation  (cases 
involving  severe  weather  or  other 
natural  phenomena  may  be  addressed 
by  the  staff  without  prior  Commission 
consultation  in  accordance  with  Section 
VII.C); 


VII.  Exercise  of  Discretion 


C.  Exercise  of  Discretion  for  an 
Operating  Facility 

On  occasion,  circumstances  may  arise 
where  a  licensee's  compliance  with  a 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  or  with  other 
license  conditions  would  involve  an 
unnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 


system  realignment  that  is  inappropriate 
with  the  specific  plant  conditions,  or 
unnecessary  delays  in  plant  startup 
without  a  corresponding  health  and 
safety  benefit.  In  these  circumstances, 
the  NRC  staff  may  choose  not  to  enforce 
the  applicable  TS  or  other  license 
condition.  This  enforcement  discretion, 
designated  as  a  Notice  of  Enforcement 
Discretion  (NOED),  will  only  be 
exercised  if  the  NRC  staff  is  clearly 
satisfied  that  the  action  is  consistent 
with  protecting  the  public  health  and 
safety.  The  staff  may  also  grant 
enforcement  discretion  in  cases 
involving  severe  weather  or  other 
natural  phenomena,  based  upon 
balancing  the  public  health  and  safety 
or  common  defense  and  security  of  not 
operating,  against  the  potential 
radiological  or  other  hazards  associated 
with  continued  operation,  and  a 
determination  that  safety  will  not  be 
impacted  unacceptably  by  exercising 
this  discretion.  The  Commission  is  to  be 
informed  expeditiously  following  the 
granting  of  an  NOED  in  such  situations. 
A  licensee  seeking  the  issuance  of  a 
NOED  must  provide  a  written 
justification,  or  in  circumstances  where 
good  cause  is  shown,  oral  justification 
followed  as  soon  as  possible  by  written 
justification,  that  documents  the  safety 
basis  for  the  request  and  provides 
whatever  other  information  the  NRC 
staff  deems  necessary  in  making  a 
decision  on  whether  or  not  to  issue  a 
NOED. 
***** 

Dated  at  Rockvilie,  MD,  this  30th  day  of 
December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
[PR  Doc.  99-193  Filed  1-5-99;  8:45  am) 

BILUNG  COOE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  January  4, 11, 18,  and 
25,  1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockvilie  Pike,  Rockvilie, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  4 

Thursday,  January  7 

11:00  a.m.  Affirmation  Session  (Public 
Meeting)  (If  Needed) 
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Week  of  January  1 1 — Tentative 

Monday,  January  11 

2:00  p.m.  Briefing  on  Risk-Informed 
Initiatives  (Public  Meeting) 
(Contact:  Gary  Holahan/Tom  King, 
301-415-5790) 

Tuesday,  January  12 

9:00  a.m.  Briefing  on  Decommissioning 
Criteria  for  West  Valley  (Public 
Meeting)  (Contact:  Jack  Parrot,  301- 
415-6700) 

Wednesday,  January  13 

10:00  a.m.  Briefing  on  Reactor  Licensing 
Initiatives  (Public  Meeting) 
(Contact:  Roy  Zimmerman/Bob 
Perch, 301-415-1422) 

11.30  a.m.  Affirmation  Session  (Public 
Meeting)  (If  Needed) 

Friday,  January  15 

9:00  a.m.  Briefing  on  Investigative 
Matters  (Closed— Ex.  5  &  7) 

10:00  a.m.  Briefing  by  Executive  Branch 
(Closed— Ex.  1) 

Week  of  January  18 — Tentative 

Tuesday,  January  19 

2:00  p.m.  Briefing  on  Status  of  Third 
Party  Oversight  of  Millstone 
Station's  Employee  Concerns 
Program  and  Safety  Conscious 
Work  Environment  (Public  Meeting) 
(Contact:  Bill  Dean.  301-415-7380) 

Wednesday,  January  20 

9:30  a.m.  Briefing  on  Reactor  Inspection, 
Enforcement  And  Assessment 
(Public  Meeting)  (Contact:  Frank 
Gillespie.  301-415-1275) 

11:00  a.m.  Affirmation  Session  (Public 
Meeting)  (If  Needed) 

Week  of  January  26 — Tentative 
Tuesday,  January  26 

3:30  p.m.  Affirmation  Session  (Public 
Meeting)  (If  Needed) 

'The  Schedule  for  Commission  Meetings  is 
Subject  to  Change  on  Short  Notice.  To  Verify 
the  Status  of  Meetings  Call  (Recording) — 
(301)  415-1292.  Contact  Person  for  More 
Information:  Bill  Hill  (301)  415-1661. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 
http://www.nrc.gov/SECY/smj/ 

schedule.htm 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 


415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  31, 1998. 
William  M.  Hill,  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc.  98-34850  Filed  12-31-98;  3:35  pm] 

WLUNO  CODE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  &  Electric  Co.,  Diablo 
Canyon  Nuclear  Power  Plant  (Units  1 
and  2);  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  petition 
dated  November  24,  1998,  Mr.  David  A. 
Lochbaum  has  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2.  Petitioner  requests  that  the  NRC 
modify  the  licenses  for  Diablo  Canyon 
Units  1  and  2  to  require  that  the  plant's 
owTier  have  an  independent  contractor 
evaluate  the  plant's  safety  culture  and 
that  the  independent  contractor  monitor 
the  safety  culture  until  the  NRC  concurs 
that  a  safety-conscious  work 
environment  has  been  established  and 
maintained.  The  petition  also  requests 
an  informal  hearing  near  Diablo  Canyon 
to  present  new  information  on  the  safety 
culture  at  Diablo  Canyon. 

As  the  basis  for  this  request, 
petitioner  states  that  the  safety  culture 
at  the  Diablo  Canyon  site  is  not 
conducive  to  employees'  raising  safety 
issues  freely  without  fear  of  retaliation. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  As 
provided  by  §  2.206,  appropriate  action 
will  be  taken  on  this  petition  within  a 
reasonable  time.  A  copy  of  the  petition 
is  available  for  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW,  Washington,  DC 
20555-0001. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  99-195  Filed  1-5-99;  8:45  am] 

BILUNQ  COOE  7590-01 -P 


POSTAL  RATE  COMMISSION 

Commission  Visit;  John  F.  Kennedy 
Airport 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  Commission  visit. 

summary:  Members  of  the  Postal  Rate 
Commission  will  visit  the  air  mail 
facility  at  John  F.  Kennedy  Airport 
(outside  New  York  City)  to  observe 
handling  of  inbound  and  outbound 
international  mail,  the  nearby  Halmar 
facility  to  observe  handling  of  global 
package  link,  and  the  New  York  bulk 
mail  center  to  observe  handling  of 
international  mail.  Discussions  will  be 
held  at  all  facilities  with  supervisory 
personnel  concerning  data  collection. 

DATES:  The  visit  is  scheduled  for 
January  5  and  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfnian,  General  Counsel, 
Postal  Rate  Commission,  Suite  300, 
1333  H  Street.  NW,  Washington,  DC 
20268-0001,  202-789-6820. 

Dated:  January  4. 1999. 
Margaret  P.  Crenshaw, 

Secretary. 

[FR  Doc.  99-270  Filed  1-4-99;  1:56  pm] 

WLUNO  COOE  7710-PW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Grubb  &  Ellis  Company, 
Common  Stock,  Par  Value,  $.01  Per 
Share);  File  No.  1-1822 

December  30.  1998. 

Grubb  &  Ellis  Company  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Inc.  ("PCX"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  has 
been  listed  for  trading  on  the  Exchange 
and.  pursuant  to  a  Registration 
Statement  on  Form  8A  which  became 
effective  on  April  15. 1981,  was  listed 
for  trading  on  the  American  Stock 
Exchange  ("Amex").  Trading  in 
Company's  Security  en  the  New  York 
Stock  Exchange  ("NYSE")  commenced 
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at  the  opening  bf  business  on  April  14, 
1983,  and  concurrently  the  Security  was 
suspended  fron  trading  on  the  Amex. 

The  Company  has  complied  with  the 
rules  of  the  PC(  by  filing  with  the 
Exchange  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authc  rizing  withdrawal  of  its 
Security  from  1  sting  on  the  Exchange 
and  by  setting  lorth  in  detail  to  the 
Exchange  the  n  lasons  for  such  proposed 
withdrawal,  an  i  the  facts  in  support 
thereof.  In  mak  ng  the  decision  to 
withdraw  its  S«  curity  from  listing  on 
the  Exchange,  t  le  Company  considered 
the  direct  and  i  idirect  costs  and 
expenses  attenc  ant  on  maintaining  the 
dual  listing  of  i  s  Security  on  the  NTSE 
and  the  PCX.  Tl  le  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Security  and  believes  that 
dual  listing  woi  ild  fragment  the  market 
for  its  Security. 

The  Exchang(  i  has  informed  the 
Company  that  i  s  has  no  objection  to  the 
withdrawal  of  t  le  Company's  Security 
from  listing  on  he  Exchange. 

This  Applical  ion  relates  solely  to  the 
withdrawal  froi  i  listing  of  the 
Company's  Security  from  the  Exchange 
and  shall  have  no  effect  upon  the 
continued  listir  g  of  such  Security  on 
the  NYSE. 


By  reason  of 
and  the  rules 
Commission, 
continue  to  be 
under  Section 
Commission 


^ection  12(b)  of  the  Act 
and  regulations  of  the 
th  3  Company  shall 
obligated  to  file  reports 
1 3  of  the  Act  with  the 
and  the  NYSE. 


Any  interested  person  may,  on  or 
before  January  28,  1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washingti)n,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  bo  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  isubmitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Comm 
Market  Regulatior , 
authority. 

Margaret  H.  McF 

Deputy  Secretary. 

IFR  Doc.  99-222  F^led  1-5-99;  8:45  am] 

aiLUNQ  CODE  MIO-ot-M 


is^ion,  by  the  Division  of 
pursuant  to  delegated 

land. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40854;  File  No.  SR-NASO- 
98-68] 

Self-Regulatory  Organization;  Order 
Approving  Proposed  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  The 
Elimination  of  the  Requirement  for 
Personal  Service  of  Decisions  in  Cases 
Involving  Bars  and  Expulsiops 

December  28,  1998. 

On  August  7,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),*  and 
Rule  19b-^  thereunder.2  The  filing  was 
thereafter  amended  on  August  18  and 
20, 1998,  October  29, 1998  and 
December  8  and  21,  1998.'  The  proposal 
seeks  to  eliminate  the  requirement 
contained  in  the  Rules  of  the 
Association  directing  the  NASD  to  use 
best  efforts  to  personally  serve  a 
respondent  who  faces  a  bar  or  expulsion 
from  NASD  membership.  Notice  of  the 
proposal  was  published  in  the  Federal 
Regiser  on  September  3,  1998 
("Notice").*  The  Commission  did  not 
receive  comment  letters  on  the  filing. 

I.  Introduction  and  Background 

In  its  filing  with  the  Commission,  the 
NASD  proposed  amendment  to  the 
Rules  of  the  Association  to  eliminate  the 
current  requirement  that  the  Association 


'  15  U.S.C.  78s{b)(l). 

^CFR  240.19b-*. 

'  See  Letter  from  Joan  C.  Conley,  Secretary.  NASD 
Regulation,  to  Katharine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  18. 1998: 
E-mail  from  Eric  Moss,  Offlce  of  General  Counsel 
("OCC").  NASD  Regulation,  to  Mandy  Cohen, 
Division,  Commission,  dated  August  20.  1998:  letter 
from  Eric  Moss,  OGC.  NASD  Regulation  to 
Katherine  A.  England.  Assistant  Director,  Division. 
Commission,  dated  September  24,  1998:  and  letter 
from  Eric  Moss.  OGC,  NASD  Regulation  to 
Katherine  A.  England.  Assistant  Director.  Division, 
Commission,  dated  December  8,  1998.  The 
Association  also  consented  to  an  extension  until 
December  31.  1998  for  Commission  action.  See 
letter  frtjm  Eric  Moss,  OGC.  NASD  Regulation  to 
Katherine  A.  England.  Assistant  Director.  Division, 
Commission,  dated  December  8,  1998.  Finally,  the 
Association  extended  the  effective  date  of  the  filing 
to  thirty  days  after  publication  in  a  Notice  to 
Members  following  Commission  approval.  See  letter 
from  Alden  Adkins,  General  Counsel,  NASD 
Regulation  to  Katherine  A.  England,  Assistant 
Director,  Division,  Commission,  dated  December  8, 
1998.  All  of  the  amendments  filed  after  the  Notice 
were  technical  in  nature  and  therefore  do  not 
require  publication  for  notice  and  comment. 

*  See  Securities  Exchange  Act  Release  No.  40379 
(August  27, 1998).  63  FR  47058  (September  3, 
1998)(File  No.  SR-NASD-98-58). 


make  reasonable  efforts  to  provide 
personal  service  of  decisions  in  cases 
involving  bars  and  expulsions.^ 
Originally,  personal  service  was 
required  because  decisions  imposing 
bars  or  expulsions  become  effective 
immediately.  As  discussed  in  greater 
detail  below,  the  Association  now 
argues  that  service  by  overnight  courier, 
facsimile  or  other  means  is  as  effective 
as  personal  service,  and  equally  likely  to 
obtain  prompt  service.  For  this  and 
other  reasons,  the  Commission  has 
decided  to  approve  the  Association's 
proposal. 

II.  Description  of  the  Proposal 

The  proposed  changes  to  Rules  9269 
and  9360,  as  approved  today,  permit 
service  of  decisions  in  cases  involving 
bars  or  expulsions  from  the  NASD  to  be 
done  by  overnight  courier,  facsimile  or 
other  means  likely  to  obtain  prompt 
service.  Rule  9360  currently  requires 
that  the  chief  Hearing  Officer  serve  all 
final  disciplinary  decisions,  and  that 
reasonable  efforts  be  made  to  personally 
serve  (hand  deliver)  all  final  decisions 
imposing  a  bar  or  expulsion.  The  service 
provisions  in  Rule  9269  are  presented 
for  the  first  time  in  this  rule  filing.^ 

III.  Discussion 

As  discussed  below,  the  Commission 
has  determined  at  this  time  to  approve 
the  Association's  proposal.  The 
standard  by  which  the  Commission 
must  evaluate  a  proposed  rule  change  is 
set  forth  in  Section  19(b)  of  the  Act.  The 
Commission  must  approve  a  proposed 
NASD  rule  change  if  it  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  govern 
the  NASD.7  In  addition.  Section  15A  of 
the  Act  establishes  specific  standards 
for  NASD  rules  against  which  the 
Commission  must  measure  the 
proposal.8 

Tne  proposed  changes  to  Rules  9269 
and  9360  would  establish  that  in  cases 
involving  bars  or  expulsions,  service  of 
decisions  should  be  done  by  overnight 
courier,  facsimile  or  other  means  hkely 
to  obtain  prompt  service.  Rule  9269 
does  not  presently  contain  service 
requirements.  Rule  9360  currently 
requires  that  the  Chief  Hearing  Officer 
serve  all  final  disciplinary  decisions, 
and  that  reasonable  efforts  be  made  to 


>  See  Rules  9269  and  9360. 

'  NASD  Regulation  has  also  filed  a  related  rule 
change  with  the  Commission  in  Exchange  Act 
Release  No.  40378  (August  27, 1998)(File  No.  SR- 
NASD-961-57).  The  text  of  the  proposed  rule  change 
contained  herein  treats  SR-NASD-98-57  as  already 
approved. 

'  15  U.S.C.  78s(b). 

•  15  U.S.C.  780-3. 
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personally  serve  (hand  deliver)  all  Bnal 
decisions  imposing  a  bar  or  expulsion. 
Rule  9360's  personal  service  provision 
for  final  decisions  imposing  bars  or 
expulsions  was  created  because  these 
decisions  become  effective  immediately 
and  personal  service  was  believed  to  be 
the  best  means  of  achieving  prompt 
service. 

The  Association  argues  that  the 
proposed  rule  change,  eliminating  the 
personal  service  requirement  in  the  case 
of  a  bar  or  expulsion,  is  consistent  with 
Section  15A(b)(7)  in  that  it  provides  a 
reasonable  means  for  notifying 
respondents  of  final  disciplinary 
actions.  In  the  proposal,  the  Association 
represented  that  other  methods  of 
prompt  service,  such  as  facsimile  and 
commercial  courier,  are  as  effective  in 
providing  prompt  service  to  a 
respondent  as  personal  service.  The 
NASD  argues  that  reasonable  efforts  at 
personal  service  (hand  delivery)  in  final 
default  decisions  imposing  bars  or 
expulsions  are  generally  not  successful. 
Moreover,  with  respect  to  litigated 
decisions,  the  most  effective  type  of 
service  is  a  commercial  courier  or 
facsimile,  not  personal  service.  In 
addition,  the  staff  of  NASD  Regulation 
has  told  the  Commission  that  these 
alternative  types  of  service  are  less 
costly  than  personal  service.^ 

The  Commission  believes  that 
personal  service  is  the  best  means  of 
ensuring  actual  service. 
Notwithstanding  this,  however,  the  Act 
requires  reasonable  means.  Given  the 
Association's  representations 
concerning  the  costs  and  effectiveness 
of  the  different  types  of  alternative 
service,  the  Commission  has  decided  to 
approve  the  Association's  proposal. 
Moreover,  the  protection  afforded 
respondents  against  whom  default 
decisions  have  been  entered — 
specifically,  the  provisions  permitting 
set  aside  of  a  default  decision  in  Rule 
9269(c) — further  supports  use  of  the  less 
costly  methods  of  service.  Finally,  the 
Commission  notes  that  all  persons 
subject  to  bar  or  expulsion  by  the 
Association  are  NASD  members,  and  as 
such,  have  agreed  to  such  alternative 
service  upon  association  with  the 
NASD.io 

rv.  Conclusion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 


'Conversation  between  Eric  Moss,  Office  of 
General  Counsel,  NASD  Regulation  and  Mandy 
Cohen,  Division  of  Market  Regulation  on  November 
24.  1998. 

'"See  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  (Form  U-4),  at 
page  4.  paragraph  7  (version  effective  November 
1995). 


Act,  and,  particularly,  with  Section  15A 
thereof.il  in  approving  the  proposal,  the 
Commission  has  considered  its  impact 
on  efficiency,  competition,  and  capital 
formation.  12 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,!'  that  the 
proposed  rule  change  (SR-NASD-98- 
58),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  99-166  Filed  1-5-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3150] 

State  of  Florida 

Sumter  County  and  the  contiguous 
Counties  of  Citrus,  Hernando,  Lake, 
Marion,  Pasco,  and  Polk  in  the  State  of 
Florida  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  a  fire  at  the 
Bushnell  Flea  Market  in  Bushnell, 
Florida  that  occurred  on  December  6, 
1998.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  19,  1999  and  for 
economic  injury  until  the  close  of 
business  on  September  21,  1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners  With  Credit  Avail- 
able Elsewhere  6.750 

Homeowners  Without  Credit 
Available  Elsewhere  3.375 

Businesses  With  Credit  Avail- 
able Elsewhere  8.000 

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit 
Available  Elsewhere  4.000 

Others  (Including  Non-Profit 
Organizations)     With     Credit 

Available  Elsewhere  7.000 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  ....         4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  315005  and  for 
economic  injury  the  number  is  9A6000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


"15U.S.C.  S780-3. 
"15U.S.C.§78c(n. 

"  15  U.S.C.§  78(b)(2). 
>«  17  CFR  200.30-3(a)(12). 


Dated:  December  21, 1998. 
Aida  Alvarez, 

Administrator. 

[FR  Doc.  99-224  Filed  1-5-99:  8:45  ami 

BILUNO  CODE  M2S-01-i> 

SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  #3145);  State 
of  Texas,  (Amendment  #5) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December  17 
and  18, 1998,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Jim  Wells,  Kendall,  Lavaca,  and 
Walker  Counties  in  the  State  of  Texas  as 
a  disaster  area  due  to  damages  caused 
by  severe  storms,  flooding,  and 
tornadoes  beginning  on  October  17  and 
continuing  through  November  15, 1998, 
and  to  extend  the  deadline  for  filing 
applications  for  physical  damage  to 
January  21, 1999  in  the  above-named 
counties. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Brooks,  Duval,  and  Kerr  in  the  State  of 
Texas  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location.  Any  counties  contiguous  to  the 
above-named  primary  counties  and  not 
listed  herein  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  July 
21,  1999. 

Dated:  December  28, 1998. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-223  Filed  1-5-99;  8:45  am) 

BILUNG  CODE  W2S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  2954] 

International  Joint  Commission; 
Boundary  Waters  Treaty  of  1909 

An  invitation  for  public  comment  on 
two  proposed  projects  in  the  Niagara 
River. 

The  International  Joint  Commission 
(IJC)  has  been  asked  by  the  Governments 
of  Canada  and  the  United  States  to 
address  two  projects  in  the  Niagara 
River  pursuant  to  the  terms  of  the 
Boundary  Waters  Treaty  of  1909. 
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Peace  Bridge  C  ipacity  Expansion 
Project 

On  Decembe  9, 1998,  the  IJC  received 
an  application  )y  the  Buffalo  and  Fort 
Erie  Public  Bri<  ge  Authority  to  approve 
the  Peace  Bridge  Capacity  Expansion 
Project.  The  proposed  project  consists  of 
a  multi-span,  njultiple  steel  arch  bridge 
over  the  Niagara  River  and  Black  Rock 
Canal  between  Fort  Erie,  Ontario  and 
Buffalo,  New  York.  The  project  will  be 
constructed  parallel  to  the  existing 
Peace  Bridge,  which  will  remain  in  use 
after  the  project  is  completed. 

Under  the  Bojundary  Waters  Treaty, 
the  IJC  approves  any  uses,  obstructions 
and  diversions  pf  boundary  waters  that 
would  affect  the  natural  level  or  flow 
across  the  boundary,  unless  the  two 
federal  govemifents  give  approval  by  a 
special  agreement.  The  IJC  will  evaluate 
potential  effect*  on  water  levels  and 
flows,  and  other  potential 
transboundary  f  ffects,  of  the  proposed 
bridge  construction.  The  original  Peace 
Bridge  was  approved  by  the  IJC  in  1925. 

Ontario  Hydro  Water  Diversion 
Facilities  Project 


21,  1998,  the  IJC 
ence  from  the 
'  the  United  States  and 
tigate  and  report  on  the 
iosed  Ontario  Hydro 
^medial  works 
jits  water  diversion 

Jiagara  River  and  on 
^dary  effects,  including 
effects,  as  the  IJC 
sary  or  helpful, 
project  by  Ontario 
juire  modification  of 
I  in  the  Niagara  River  that 
recommended  and 
approved  by  thi  IJC.  Under  the 
reference,  the  IjC  will  be  investigating 
the  effects  of  th  3  proposed  project  on 
the  remedial  wdrks  and  will  be 
recommending  any  changes  in  the 
design  plans  or  operating  conditions 
needed  to  achieve  objectives 
recommended  by  the  IJC  in  1953.  The 
objectives  included  ensuring  that  there 
is  an  unbroken  :rest  line  over  Horseshoe 
Falls  and  no  eff  set  on  the  level  of  Lake 
Erie. 


On  Decembe 
received  a  refe: 
Governments  o 
Canada  to  inve 
effects  of  a  pro 
project  on  the 
associated  wit 
facilities  in  the 
other  transbou 
environmental 
considers  nece; 

The  propose! 
Hydro  would 
remedial  work 
were  previousl 


s(  :hed 


Public  Hearing!  I 

The  IJC  has 
at  the  following 
receive  commett 
citizens  or  organizations 
the  United  Status 


Canada 


7:00-10:00  p.m 
Marriott  Hotel 
Oakes  Drive 
3W6,  905.871 


. Juled  public  hearings 

times  and  locations  to 
■  from  any  interested 
in  Canada  or 


,  January  27, 1999, 
ofNiagara  Falls,  6740 
Miagara  Falls,  ON  L2G 
.2546 


United  States 

7:00-10:00  p.m.,  January  28,  1999. 
Buffalo-Niagara  Marriott,  1340 
Millersport  Highway,  Amherst,  NY 
14221,  Ballrooms  1,  2  and  3. 
716.689.6900 
Topics  will  be  addressed  in  the 

following  order  at  the  public  hearings: 

(1)  Comment  on  the  proposed  Peace 
Bridge  Capacity  Expansion  Project; 

(2)  Comment  on  the  proposed 
redevelopment  and  expansion  of 
Ontario  Hydro's  water  diversion 
facilities  in  the  Niagara  River; 

(3)  Comment  on  the  effects  of  the  two 
projects  combined. 

The  IJC  has  asked  its  International 
Niagara  Board  of  Control  to  review  and 
advise  the  IJC  on  certain  issues  with 
respect  to  the  Peace  Bridge  application 
and  the  Ontario  Hydro  project  reference. 
The  IJC  has  asked  the  board  to  provide 
a  status  report  on  January  22, 1999  on 
potential  issues  and  to  make  a 
presentation  at  the  public  hearings.  The 
IJC's  request  to  the  board  will  be 
available  and  the  board's  status  report 
will  also  be  available,  when  it  is 
received,  on  the  IJC's  website  at: 
www. ijc.org. 

Document  Availability 

Descriptions  of  the  proposed  projects, 

along  with  the  application  and 

reference,  will  be  available  for 

inspection  at  the  following  locations: 
IJC  website:  www.jjc.org 

Buffalo  and  Fort  Erie  Public  Bridge 
Authority*,  The  Peace  Bridge — Peace 
Bridge  Plaza,  Buffalo,  NY  14213, 
716.884.6744  (United  States),  905. 
871.1608  (Canada),  'Peace  Bridge 
information  only 

Ontario  Hydro  Public  Reference 
Centre**,  700  University  Avenue, 
Mezzanine  Floor,  Toronto,  ON  M5G 
1X6,  416.592.5111,  **Ontario  Hydro 
information  only. 

Business,  Science  and  Technology 
Dept.,  Buffalo  and  Erie  County  Public 
Library,  Lafayette  Square,  Buffalo,  NY 
14203,  716.858.7181 

Reference  Desk,  Niagara  Falls  Public 
Library,  1425  Main  Street,  Niagara 
Falls,  NY  14305,  716.286.4881 

Fort  Erie  Public  Library,  136  Gilmore 
Road,  Fort  Erie,  Ontario  L2A  2M1 

Written  Comment 

All  interested  persons  and 
organizations  are  encouraged  to  submit 
comments  in  writing.  Depending  on  the 
number  of  people  wishing  to  speak, 
speakers  may  only  have  the  opportunity 
to  summarize  their  comments  at  the 
public  hearing.  Written  comments  may 
be  submitted  to  the  IJC's  secretaries  at 
the  public  hearing,  or  at  the  following 


addresses  to  be  received  by  February  4, 

1999: 

Secretary,  United  States  Section,  1250 

23rd  Street  NW,  Suite  100, 

Washington,  DC  20440,  Fax 

202.736.9015,  Email 

Commission@washington.ijc.org 
Secretary,  Canadian  Section,  100 

Metcalfe  Street,  18th  Floor,  Ottawa, 

Ontario  KlP  5Ml.  Fax  613.993.5583, 

Email  Commission@ottawa.ijc.org 

The  International  Joint  Commission 

The  International  Joint  Commission 
was  created  under  the  Boundary  Waters 
Treaty  of  1909  to  help  prevent  and 
resolve  disputes  over  the  use  of  waters 
along  the  United  States-Canada 
boundary.  Its  responsibilities  include 
approving  certain  projects  that  would 
alter  water  levels  on  the  other  side  of 
the  boundary  and  providing 
independent  advice  on  matters  of 
mutual  concern  on  request  from  the 
Governments  of  the  Canada  and  United 
States.  For  more  information,  please 
consult  the  Commission's  Web  site  at 
www.ijc.org,  or  contact  Frank  Bevacqua 
at  202.736.9024. 

Dated:  December  23, 1998. 
Gerald  E.  Galloway, 

Secretary,  United  States  Section. 

[FR  Doc.  99-170  Filed  1-5-99;  8:45  ami 

BILUNG  CODE  4710-14-P 


DEPARTMENT  OF  STATE 
[Public  Notice  #2951] 

Advisory  Committee  on  international 
Communications  and  Information 
Policy;  Notice  of  Meeting;  U.S. 
Telecommunications  and  Information 
Policy  Regarding  APEC  and  the  OECD 

The  Department  of  State  announces 
meetings  to  prepare  U.S. 
communications  and  information  policy 
for  upcoming  sessions  of  the  Asia- 
Pacific  Economic  Cooperation  (APEC) 
forum  and  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD). 

First,  a  meeting  to  prepare  for  TEL  19, 
the  19th  meeting  of  APEC's 
Telecommunciations  Working  Group, 
will  be  held  on  Wednesday,  January  20, 
1999,  in  room  1205  from  2:30-4:00  p.m. 
Then  a  second  meeting  will  be  held 
Thursday,  January  21, 1999,  in  room 
1205  from  2:30-4:00  p.m.,  to  prepare  for 
the  spring  meetings  of  the  OECD's 
Committee  for  Information,  Computer 
and  Communications  Policy  (ICCP). 

Members  of  the  General  Public  may 
attend  these  meetings  and  join  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admittance  of  public 
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members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 
Persons  intending  to  attend  the 
meetings  should  send  a  fax  to  (202) 
647-7404  not  later  than  24  hours  prior 
to  the  meeting  date.  On  the  fax  please 
include  the  name  of  the  meeting,  your 
name,  social  security  number,  date  of 
birth,  and  organization.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admittance:  U.S. 
driver's  license  with  your  picture  on  it. 
U.S.  passport,  or  a  U.S.  Government 
identification  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Enter  from  the  'C  Street  Main 
Lobby. 

Dated:  December  22, 1998. 
Michael  V.  McCabe, 
Director  for  APEC&OECD.  Internationa] 
Communications  and  Information  Policy. 
IFR  Doc.  99-167  Filed  1-5-99;  8:45  am) 

8ILLMQ  C006  471(MS-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2953] 

Privacy  Act  of  1974;  Altered  System  of 
Records  and  Creation  of  a  New  System 
of  Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records,  STATE-47; 
and  also  proposes  to  create  a  new 
system  of  records,  STATE-34,  pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  522a  (r)), 
and  the  Office  of  Management  and 
Budget  Circular  No.  A-130.  Appendix  I. 
The  Department's  report  was  filed  with 
the  Office  of  Management  and  Budget 
on  December  23. 1998. 

It  is  intended  that  the  ciurent  system 
STATE-47  will  retain  the  name  "Senior 
Personnel  Appointments  Records." 
However,  due  to  the  expanded  scope  of 
the  current  system,  the  altered  system 
description  will  include  revisions  and/ 
or  additions  to  each  section  except  the 
location.  The  Department  also  proposes 
to  implement  a  new  system  of  records 
entitled  "Records  of  the  Office  of  White 
House  Liaison."  Changes  to  the  existing 
system  description  and  the  creation  of  a 
new  system  of  records  are  proposed  in 
order  to  reflect  more  accurately  the 
Bureau  of  Personnel's  and  the  Office  of 
White  House  Liaison's  record-keeping 
systems  for  individuals  who  are 
pursuing  non-career  employment 
through  the  White  House  Liaison  Office, 
and  Presidential  appointments  through 
the  Department  of  State. 

Any  persons  interested  in 
commenting  on  the  altered  system  of 


records  or  on  the  creation  of  the  new 
system  of  records  may  do  so  by 
submitting  comments  in  writing  to 
Rosemary  Melendy;  Acting  Chief; 
Programs  and  Policies  Division;  Office 
of  IRM  Programs  and  Services;  Room 
1512;  Department  of  State;  2201  C 
Street.  NW;  Washington,  DC  20520- 
1512.  These  systems  of  records  will  be 
effective  40  days  from  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

The  altered  system  description, 
"Senior  Personnel  Appointments 
Records,  STATE-47"  and  the  newly 
created  system  of  records  "Records  of 
the  Office  of  White  House  Liaison, 
STATE-34"  will  read  as  set  forth  below. 

Dated:  December  23, 1998. 
Jerome  F.  ToUon, 

Acting  Assistant  Secretary  for  the  Bureau  of 
Administration. 

STATE-47 

SYSTEM  NAME: 

Senior  Personnel  Appointments 
Records. 

SECURrrv  classification: 
Unclassified. 

SYSTEM  location: 

Department  of  State;  2201  C  Street, 
NW;  Washington,  DC  20520. 

CATEGOMES  of  MOtVKHJALS  COVERED  BY  THE 
SYSTEM: 

Individuals — career  members  of  the 
Foreign  Service  and  non-career  persons 
from  outside  the  Department  of  State — 
who  have  been  selected  for  a 
Presidential  appointment  or  title. 
Appointments/titles  include:  Chiefs  of 
mission,  ranks  and  personal  ranks  of 
ambassador,  principal  officers  of  the 
Department  of  State,  representatives  and 
alternate  representatives  to  the  annual 
United  Nations  (UN)  General  Assembly 
and  to  the  annual  General  Conference  of 
the  International  Atomic  Energy 
Agency.  In  addition,  selectees  who  serve 
in  Presidential  appointed  positions  as 
representatives  or  alternate 
representatives  on  various  UN  boards 
and  commissions  such  as  the  UN 
Human  Rights  Commission,  the  UN 
Commission  on  the  Status  of  Women 
and  UNICEF,  and  commissioners  of  the 
various  international  fisheries 
commissions  are  covered. 

AUTHOftrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  the  Foreign  Service); 
and  5  U.S.C.  301  (Management  of  the 
Department  of  State). 


CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Appointment  documents  are 
maintained  first  in  a  working  file  and, 
once  appointed,  the  individual's 
material  is  moved  to  a  country  or 
position  file.  At  the  completion  of  the 
appointment,  the  documents  are  moved 
to  a  name-retrievable  file. 

The  files  contain  documents 
pertaining  to  an  individual's 
Presidential  appointment.  Specifically, 
they  include:  Director  General  welcome/ 
congratulatory  letter;  Candidate 
Information  Summary;  security 
clearance  forms;  a  White  House 
Personal  Data  Statement;  Questionnaire 
for  Sensitive  Positions;  Consumer  Credit 
Check  form;  Financial  Disclosure 
Report;  Office  of  the  Legal  Adviser's 
certification  of  financial  disclosure 
report;  Congressional  forms  (Senate 
Foreign l?elations  Committee  form, 
Federal  Campaign  Contribution  Report); 
biographic  summary;  White  House  press 
release;  agreement  telegrams  (if  bilateral 
ambassadorial  positions);  memoranda  to 
the  Office  of  L^islative  Affairs 
transmitting  Congressional  documents; 
copies  of  letters  to  home  State  Senators 
and  to  members  of  the  Senate  Foreign 
Relations  Committee;  nomination 
papers  for  the  White  House  (transmittal 
memorandum,  biographic  summary, 
nomination,  and  a  competence 
statement  required  under  section 
304(a)(4)  of  the  Foreign  Service  Act); 
correspondence  and/or  e-mail 
exchanges  with  the  individual  regarding 
appointment  processing;  memoranda  to 
the  regional  bureaus  concerning 
selection  and  nomination;  memoranda 
and  appointment  documents  concerning 
federal  employment  for  non-career 
selectees;  resignation  letters  and 
responses  from  the  President;  official 
appointment  notice  prepared  following 
Presidential  attestation  of  an 
appointment;  copies  of  memoranda,  if 
applicable,  concerning  recall  to  the 
Foreign  Service,  waiver  of  the 
mandatory  Foreign  Service  retirement 
age  requirement,  and  termination  of 
Chief  of  Mission  services  pursuant  to 
section  401(b)  of  the  Foreign  Service 
Act. 

Accreditation  documents  are 
maintained  in  the  country  files  for 
bilateral  and  multilateral  chiefs  of 
mission.  These  documents  consist  of:  A 
Presidential  letter  of  responsibility,  a 
Secretary  of  State  administrative  letter 
of  instruction;  copies  of  the  Letters  of 
Credence  and  Recall  which  are 
presented  to  the  host  government  or 
secretariat  of  a  multilateral  organization. 
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ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLU0IN6  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  documents  noted  above  that  are 
contained  in  the  appointment  files  are 
used  for  the  cleprance  and  appointment 
of  an  individual  to  a  Presidential 
position/title.  3pecifically, 

—The  originil  of  the  White  House 
Personal  Data  Statement  is  sent  to  the 
White  House  Counsel's  office  for 
processing.  Originals  of  a  Tax  Check 
Waiver,  Acknoivledgment/Consent 
memorandum,  B  FBI  name  check  form 
and  a  FBI  full  field  security  form  when 
the  appointment  is  at  the  Assistant 
Secretary-level  or  above,  are  also  sent  to 
the  White  House  Counsel's  office. 
(Copies  of  thes*  security  release  forms 
are  not  maintained  in  the  files  of 
Presidential  appointments  requiring 
Senate  confirmation).  A  copy  of  the 
Candidate  Information  Summary  is  sent 
to  the  White  Hduse  Presidential 
Personnel  Offiqe  and  to  the 
Department's  vyhite  House  Liaison 
Office.  j 

— Security  forms — Questionnaire  for 
Sensitive  Positions,  and  the  Consumer 
Credit  Check  forms  are  sent  to  the 
Bureau  of  Diplomatic  Security  under 
cover  of  a  mgrniorandum  requesting  a 
security  clearance.  Original  fingerprint 
charts  (if  appropriate)  are  also  sent  to 
the  Bureau  of  E  iplomatic  Security 
where  they  are  retained. 

— The  Ethics  Division  of  the  Office  of 
the  Legal  Advi!  er  reviews  and  certifies 
the  financial  disclosure  documents  to 
ensure  that  the  -e  is  no  conflict  of 
interest.  As  pait  of  the  review  and 
certification,  that  office  also  receives 
copies  of  the  Piirsonal  Data  Statement; 
the  Senate  Foreign  Relations  Committee 
form;  and.  if  a  ihief  of  mission  position, 
the  Federal  Caiipaign  Contribution 
Report.  In  addi  ion,  it  may  be  necessary 
to  share  this  in  brmation  with  the  Office 
of  Government  Ethics. 

— Agreement  telegrams  document  the 
initial  request  lor  a  host  government 
approval  of  a  bilateral  chief  of  mission 
and  subsequent  responses  from  overseas 
posts. 

— Biographic  summaries,  cleared  by 
appointees,  are  sent  to  the  White  House 
and  the  Senate  Foreign  Relations 
Committee. 

— Nomination  papers,  including 
accreditation  documents  for  bilateral 
chiefs  of  mission,  are  sent  to  the  Office 
of  the  Executive  Clerk  in  the  White 
House  who  revjiews  the  documents  and 
obtains  Presidential  signature  at  the 
appropriate  tirte.  The  nomination  paper 
and  the  competence  statement  for  chiefs 
of  mission  are  sent  to  the  U.S.  Senate 
once  White  Hquse  final  clearance  is 
forthcoming. 


— Congressional  documentation  is 
prepared  and  transmitted  to  the  Office 
of  Legislative  Affairs  and  that  office 
then  submits  the  material  to  the  U.S. 
Senate  at  the  appropriate  time. 

— Memoranda  sent  to  the  regional 
bureaus  serve  as  notification  documents 
of  the  status  of  an  appointment  and 
transmit  any  needed  appointment 
briefing  materials. 

— Ofiicial  notification  memoranda  of 
an  appointment  are  addressed  to  the 
appropriate  Bureau  Executive  Director, 
with  copies  to  various  administrative 
and  personnel  offices  in  order  to  advise 
such  offices  of  a  Presidential 
appointment. 

— The  original  letter  of  resignation  of 
a  Presidential  appointee  is  sent  under 
cover  of  a  transmittal  memorandum  to 
the  Office  of  White  House 
Correspondence.  That  office  sends  back 
a  Presidential  response  which  is 
forwarded  to  the  appointee. 

— The  original  accreditation 
documents  for  a  bilateral  chief  of 
mission  are  hand-carried  to  post  by  the 
chief  of  mission  for  presentation  to  the 
host  government. 

— Employment  documents  for  non- 
career  selectees  are  processed  and 
forwarded  to  the  appropriate  offices  in 
the  Bureau  of  Personnel. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  media  and  hard  copy. 

RETRIEVABILfTY: 

By  individual  name,  country  or 
position  title. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
security  background  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  vaUd 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  fi'om  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive  at  which 


time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specified  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  IRM  Programs  and  Services; 
Room  1512;  Department  of  State;  2201 
C  Street,  NW;  Washington,  DC  20520- 
1512. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  Director  General  of  the  Foreign 
Service  and  Director  of  Personnel; 
Department  of  State;  2201  C  Street,  NW; 
Washington,  DC  20520. 

NOTIFICATION  PROCEDURES: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Personnel's 
Presidential  Appointments  Staff  Office 
might  have  records  pertaining  to 
themselves  should  wTite  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above).  The  individual  must 
specify  that  he/she  wishes  the  Senior 
Personnel  Appointments  Records  to  be 
checked.  At  a  minimum,  the  individuals 
must  include:  Name;  date  and  place  of 
birth;  Social  Security  number; 
approximate  dates  of  employment  with 
the  Department  of  State  particularly  the 
time  during  which  the  individual  held 
a  Presidential  appointment  or  was  in 
process  for  a  Presidential  appointment; 
current  mailing  address  and  zip  code; 
and  signature. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  directly  from  the  individual 
who  is  the  subject  of  these  records,  the 
Bureau  of  Personnel,  Office  of  the  Legal 
Adviser,  the  Bureau  of  Diplomatic 
Security,  U.S.  embassies  (in  the  case  of 
agreement  telegrams),  and/ or  the  White 
House. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

Pursuant  to  5  U.S.C.  552a(k)(5), 
certain  records  in  this  system  contain 
confidential  source  information  and  are 
exempted  from  5  U.S.C.  522a(c)(3),  (d), 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f).  See 
Department  of  State  Rules  published  in 
the  Federal  Register. 

STATE-34 

SYSTEM  NAME: 

Records  of  the  Office  of  White  House 
Liaison. 
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SECUfUTY  CLASSmCATION: 

Classified  and  unclassified. 

SYSTEM  LOCATION: 

Department  of  State;  2201  C  Street, 
NW;  Washington,  DC  20520. 

CATEQOmES  OF  INOIVDUALS  COVERED  BY  THE 

system: 

Candidates  who  are  being  or  would 
like  to  be  considered  for  non-career 
appointments  within  the  Department  of 
State  including  Presidential 
appointments  requiring  Senate 
confirmation,  non-career  Senior 
Executive  Service,  Schedule  C  and 
limited  term  non-career  appointments. 
Individuals  who  have  been  selected  for 
non-career  appointments  within  the 
Department  and  who  are  at  various 
stages  of  the  employment  approval  and 
confirmation  clearance  processes. 
Indlvidiials  who  currently  hold  a  non- 
career  position  within  the  Department 
and  some  career  ambassadors. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  8Y8TBI: 

22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  the  Foreign  Service);  5 
U.S.C.  301  (Management  of  the 
Department  of  State). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  files  contain  dociunents 
pertaining  to  an  individual's 
prospective  and/or  confirmed 
Presidential  appointment.  Specifically, 
they  include:  Candidate  Information 
Siunmary;  Acknowledgement  and 
Consent  Regarding  Intent  to  Appoint 
form;  Declaration  for  Federal 
Employment  (OF-306);  Optional 
Application  for  Federal  Employment 
(OF-612);  and  Public  Financial 
Disclosure  Report  (SF-278), 
Confidential  Financial  Disclosure 
Report  (OGE-450);  Office  of  the  Legal 
Adviser's  Certification  of  Financial 
Disclosure  Report;  security  clearance 
forms  including  Consent  to  FBI 
Investigation  form,  FBI  Name  Check 
Waiver  form;  White  House  Personal 
Data  Statement;  Questionnaire  for 
Sensitive  Positions  (SF-86);  Disclosure 
and  Authorization  pertaining  to 
Consiuner  Reports  pursuant  to  the  Fair 
Credit  Reporting  Act  form;  IRS  Tax 
Check  Waiver  form;  Congressional 
forms  (Senate  Foreign  Relations 
Committee  questioimaire,  competence 
statements  for  the  Senate  Foreign 
Relations  Committee,  Federal  Campaign 
Contribution  Report);  memoranda  to  the 
Office  of  Legislative  Affairs  transmitting 
Congressional  documents;  letters  of 
recommendation;  biographic  summary; 
White  House  draft  press  release; 
agrement  telegrams  (if  bilateral 


ambassadorial  positions);  employment 
documents  for  non-career  selectees; 
correspondence,  memoranda  and/or  e- 
mail  exchanges  relative  to  appointment 
processing,  selection  and  nomination; 
transmittal  correspondence  from  the 
private  sector,  other  government 
agencies,  and  the  Executive  and 
Legislative  branches  of  Federal 
government;  official  appointment  notice 
prepared  following  Presidential 
attestation  of  an  appointment; 
dociunents  related  to  accretion  of  duties 
requests  including  requests  for  approval 
submitted  to  the  White  House  and 
internal  Department  processing  of  the 
accretion  of  duties;  position  description; 
Foreign  Service  Residence  and 
Dependency  Report,  Race  and  National 
Origin  Identification,  and  resignation 
letters  and  resi>onses  fix>m  the  President. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBK,  MCLUOMQ  CATEQORC8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  Records  of  the 
White  House  Liaison  Office  (WHLO)  is 
used  for  the  consideration,  review, 
clearance  and  appointment  of  an 
individual  to  a  Presidential  position/ 
title.  Specifically, 

— Background  information  such  as 
resumes,  applications,  letters  of 
recommendation  and  Congressional 
Committee  dociunents  are  reviewed  by 
WHLO,  the  Bureau  of  Personnel,  and 
the  Biu«au  of  Legislative  Affairs  for 
consideration  of  an  appointment; 
released  to  or  discussed  in  consultation 
with  Bureaus  that  have  vacancies  for 
which  the  individual  is  being 
considered,  and  when  appropriate 
released  to  the  White  House  Office  of 
Presidential  Personnel  for  approval/ 
disapproval. 

— Responses  to  letters  of 
recommendation  are  sent  to  the 
individual  offering  the  recommendation 
and  correspondence  are  forwarded  to 
the  Bureau  of  Legislative  Affairs  for 
tracking  purposes. 

— Background  information  is  also 
used  by  WHLO  to  draft  documentation 
related  to  the  appointment  and  in 
discussions  with  the  candidate;  it  may 
be  provided  to  the  Bureau  of  Personnel 
to  determine  salary  levels  and  to  the 
appropriate  Bureau  Executive  Office  for 
assignment  processing. 

— Competency  statements  for  the 
Senate  Foreign  Relations  Committee  are 
drafted  by  WHLO  using  the  individual's 
resiune  and  biographical  information 
and  once  approved  by  the  Bureau  of 
Legislative  Affairs,  the  statement  is 
forwarded  to  the  White  House  Office  of 
Presidential  Persoimel. 


or 


— Seciuity  forms  are  provided  to  the 
Bureau  of  Diplomatic  Security  for 
appropriate  processing. 

— The  Public  Financial  Disclosure 
Report  and  the  Confidential  Financial 
Disclosure  Report  are  provided  to  the 
Department's  Office  of  the  Legal  Adviser 
and  to  the  Office  of  Government  Ethics 
for  a  conflict  of  interest  analysis. 

— Information  regarding  the  accretion 
of  duties  is  given  to  the  White  House 
Office  of  Presidential  Persoimel  for 
approval  and  to  the  Bureau  of  Personnel 
for  processing. 

— Press  releases  drafted  by  WHLO  are 
forwarded  to  the  White  House  Office  of 
Presidential  Personnel  to  be  released  to 
the  press  by  the  White  House  Press 
Office  when  appropriate. 

POUOES  AND  PRACDCCS  FOR  STORINQ, 
RETREVMQ,  ACCE8SMQ,  RETAINMQ  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  media  and  hard  copy. 

RCTRCVAMUTY: 

By  individual  name,  coimtry 
position  title. 

safeguards: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
seciuity  background  investigation. 
Access  to  the  Department  and  its 
aimexes  is  controlled  by  seciuity  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

retention  and  disposal: 

These  records  will  be  maintained 
until  they  become  inactive  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specified  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  IRM  Programs  and  Services; 
Room  1512;  Department  of  State;  2201 
C  Street,  NW;  Washington,  D.C.  20520- 
1512. 
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SYSTEM  MANAQER(S)  AND  A0ORE8S: 

Senior  Advi^r  to  the  Secretary  and 
White  House  liaison;  Room  6311; 
Department  of  ptate;  2201  C  Street,  NW; 
Washington.  D^  20520. 

NOTIFICATION  PAOCEOURES: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  the  White 
House  Liaison  inight  have  records 
pertaining  to  themselves  should  write  to 
the  Director,  Office  of  IRM  Programs 
and  Services  (address  above).  The 
Individual  must  specify  that  he/she 
wishes  the  Records  of  the  White  House 
Liaison  Office  to  be  checked.  At  a 
minimum,  the  individuals  must 
include:  name;!  date  and  place  of  birth; 
Social  Security!  number;  approximate 
dates  of  employment  with  the 
Department  of  State  particularly  the 
time  during  which  the  individual  was  a 
candidate  or  h^ld  a  non-career 
Presidential  af)J)ointment;  current 
mailing  addres^  and  zip  code;  and 
signature. 


iWOi 


RKORO  ACCESS  4N0  AMENDMENT  PROCEDURES: 

Individuals  \|vho  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  directly  from  the  individual 
who  is  the  subject  of  these  records; 
Office  of  the  Legal  Adviser;  Bureau  of 
Diplomatic  Security;  Bureau  of 
Personnel;  Bureau  of  Legislative  Affairs; 
the  White  House  Office  of  Presidential 
Personnel;  anafoi  individuals  who 
know  or  worked  with  the  subject  and 
may  offer  recommendations. 

SYSTEM  EXEMf>TEO  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ApT: 

Pursuant  to  i  U.S.C.  552a  (k)(5), 
certain  recordsl  in  this  system  contain 
confidential  source  information  and  are 
exempted  frona  5  U.S.C.  522a(c)(3),  (d), 
(e)(1),  (e)(4)(G),l(H)  and  (I),  and  (f).  See 
Department  of  State  Rules  published  in 
the  Federal  Register. 


(FR  Doc.  99-169 
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Filed  1-5-99;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  99-3] 


Bonds;  Approval  To  Use  Authorized 
Facsimile  Signatures  and  Seals 

The  use  of  f^simile  signatures  and 
seals  on  Custoi  ns  bonds  by  the 


following  corporate  surety  has  been 
approved  effective  January  11, 1999: 
Washington  International  Insurance 
Company.  Authorized  facsimile 
signatures  on  file  for:  James  A. 
Carpenter,  Attorney-in-Fact;  Michael  L. 
Host,  Attorney-in-Fact. 

The  corporate  surety  has  provided  the 
Customs  Service  with  copies  of  the 
signatures  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
boimd  by  the  facsimile  signatures  and 
seals.  This  approval  is  without 
prejudice  to  the  surety's  right  to  affix 
signatures  seals  manually. 

Dated:  December  29, 1998. 
Larry  L.  Burton, 

Acting  Chief,  Entry  Procedures  and  Carriers 
Branch. 
(FR  Doc.  99-211  Filed  1-5-99;  8:45  ami 

BILUNQ  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  8867 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8867,  Paid  Preparer's  Earned  Income 
Credit  Checklist. 

DATES:  Written  comments  should  be 
received  on  or  before  March  8, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Paid  Preparer's  Earned  Income 
Credit  Checklist. 

OMB  Number  1545-1629. 


Form  Number:  Form  8867. 

Abstract:  Form  8867  helps  preparers 
meet  the  due  diligence  requirements  of 
Internal  Revenue  Code  section  6695(g), 
which  was  added  by  section  1085(a)(2) 
of  the  Taxpayer  Relief  Act  of  1997.  Paid 
preparers  of  Federal  income  tax  returns 
or  claims  for  refund  involving  the 
earned  income  credit  (EIC)  must  meet 
the  due  diligence  requirements  in 
determining  if  the  taxpayer  is  eligible 
for  the  EIC  and  the  amoimt  of  the  credit. 
Failure  to  do  so  could  result  in  a  $100 
penalty  for  each  failure.  Completion  of 
Form  8867  is  one  of  the  due  diligence 
requirements. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
8,368,447. 

Estimated  Time  Per  Response:  1  hour, 
7  minutes. 

Estimated  Total  Annual  Burden 
Hours:  9,372,661. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  v«U 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  December  29, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-153  Filed  1-5-99;  8:45  am) 
BILUNQ  CODE  4«30-01-U 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Decision 
Notice  and  Finding  of  No  Significant 
Impact  for  the  Construction  of  the 
Diamond  Fork  Campground;  Utah 
County,  Utah 

AGENCY:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation  Commission) 
and  the  Spanish  Fork  Ranger  District  of 
the  Uinta  National  Forest,  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of  the 
decision  notice  and  finding  of  no 
significant  impact. 

SUMMARY:  The  U.S.  Bureau  of 
Reclamation  (Reclamation)  issued  a 
Final  Environmental  Impact  Statement 
in  1984  and  a  Final  Supplement  to  the 
Final  Environmental  Impact  Statement 
in  1990  for  the  Diamond  Fork  System 
recommending,  among  other  things, 
construction  of  recreation  facilities  in 
Diamond  Fork  Canyon  to  mitigate  for 


camping  facilities  impacted  by  the 
construction  of  the  Central  Utah  Project 
and  to  provide  recreational 
opportunities  for  growing  populations 
along  the  Wasatch  Front.  The  Spanish 
Fork  Ranger  District  of  the  Uinta 
National  Forest  and  the  Mitigation 
Commission  released  an  Environmental 
Assessment  dated  February  23,  1997.  It 
describes  environmental  effects  of  a 
proposal  to  redesign  and  upgrade  the 
existing  Diamond  and  Palmyra 
campgrounds  in  an  effort  to  complete 
these  recommendations.  Based  on 
pubUc  and  agency  input,  the  Spanish 
Fork  Ranger  District  and  the  Mitigation 
Commission  released  a  revised  EA  dated 
September  28, 1998,  to  incorporate  a 
new  alternative  that  responded  to 
concerns  raised.  The  new  proposal 
rehabiUtates  the  existing  Diamond  and 
Palmyra  campgrounds,  yet  reduces  the 
capacity  by  approximately  33  percent. 
Individual  campsites  and  loops  within 
the  100-year  flood  plain  will  be  moved 
to  a  higher  terrace  to  protect  riparian 
vegetation  and  faciUtate  future  stream 
restoration  efforts.  Group-site  facilities 
will  be  closed  and  reconstructed  in  a 
more  suitable  location  that  will  be 
analyzed  imder  a  separate  action. 
Sections  of  the  campground  impacting 
wild  turkey  roosUng  habitat  will  be 
closed  and  reclaimed. 


These  changes  represent  a  significant 
change  from  the  previous  proposal 
where  the  campgroimd  capacity  would 
have  been  increased  by  approximately 
46  percent.  This  change  reduces  impacts 
on  riparian  vegetation  and  minimizes 
potential  impacts  on  future  stream 
restoration  efforts,  which  were  the  two 
primary  concerns  raised  by  agencies  and 
the  pubhc  during  initial  release  of  the 
EA. 

Six  alternatives  were  considered  and 
analyzed  in  the  September  28, 1998  EA. 
The  Spanish  Fork  Ranger  District  and 
the  Mitigation  Commission  selected 
Alternative  G,  the  Proposed  Action,  for 
implementation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Decision  Notice  and 
Finding  of  No  Significant  Impact  can  be 
obtained  at  the  address  and  telephone 
number  below:  Richard  Mingo,  Natural 
Resource  Specialist,  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  102  West  500  South,  Suite 
315,  Salt  Lake  City,  UT  84101. 
Telephone:  (801)  524-3146. 

Dated:  December  21, 1998. 
Michael  C.  Weland, 

Acting  Executive  Director,  Utah  Reclamation 
Mitigation  and  Conservation  Commission. 
(FR  Doc.  99-172  Filed  1-5-99;  8:45  am] 
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the  appropriate  (jocument  categories 
elsewtiere  in  the  issue. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[Rl-6987a;  A-1-FRL-6192-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Interim 
Final  Determination  of  Correction  of 
Deficiencies  in  15  Percent  Rate-of- 
Progress  and  Contingency  Plans; 
Rhode  Island 

Correction. 

In  rule  document  9»-32415  beginning 
on  page  67594  in  the  issue  of  Tuesday, 
December  8, 1998,  make  the  following 
correction: 

$52.2084    [Corrected] 

On  page  67600,  in  the  first  column,  in 
amendatory  instruction  3..  in  the  second 
line,  "revising"  should  read 
"reserving". 
(FR  Doc.  98-32415  Filed  1-5-99;  8:45  am] 

BILLMO  COOE  ISOS-OI^O 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  C'Appliance  Labeling  Rule") 

Correction 

In  rule  docimient  98-32079  beginning 
on  page  66428  in  the  issue  of 
Wednesday,  December  2, 1998,  make 
the  following  correction: 

Appendix  Hot  Part 306    [Corrected] 

On  page  66431,  in  the  third  column, 
in  amendatory  13.,  in  the  last  line, 
••112.64c"  should  read  ••12.64C" 
(FR  Doc.  98-32079  Filed  1-5-99;  8:45  am] 
BILLINO  COOE  1S0S-014) 


^^^^^J 


Wednesday 
January  6,  1999 


L  j§ 


r      s 


Part  II 


¥^^    -i^- 


Department  of 
Health  and  Human 
Services 

Health  Resources  and  Services 
Administration 

Availability  of  the  HRSA  Preview;  Notice 


928 


Federal  Register /Vol.  64.  No.  3 /Wednesday.  January  6.  1999 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Service 
Administration 

Availability  oil  the  HRSA  Preview 

agency:  Healtp  Resources  and  Services 

Administratioh,  HHS. 

ACTION:  General  notice. 

summary:  HRSA  announces  the 
availability  ofkhe  HRSA  Preview  for  fall 
1998.  This  ediition  of  the  HRSA  Preview 
is  a  comprehensive  review  of  HRSA's 
Fiscal  Year  1909  programs.  The  next 
edition  of  the  HRSA  Preview  is 
scheduled  to  be  published  by  early 
summer  1999. 

The  purposd  of  the  HRSA  Preview  is 
to  provide  the  general  public  with  a 
single  source  ( i  program  and 
application  in  brmation  related  to  the 
Agency's  competitive  grant  reviews.  The 
HRSA  PrevjeMf  is  designed  to  replace 
multiple  Fedek-al  Register  notices  which 
traditionally  advertised  the  availability 
of  HRSA's  discretionary  funds  for  its 
various  programs.  In  this  edition  of  the 
HRSA  F^evievt,  HRSA's  programs  which 
provide  funding  for  loan  repayments 
and  scholarships  to  individuals  have 
been  included  in  the  section  "Other 
HRSA  Prograns."  It  should  be  noted 
that  other  program  initiatives  responsive 
to  new  or  eme  rging  issues  in  the  health 
care  area  and  unanticipated  at  the  time 
of  publication]  of  the  HRSA  Preview, 
may  be  armouhced  through  the  Federal 
Register  from  Itime  to  time.  Deadlines  or 
other  requireiients  appearing  in  the 
Federal  Regis  :er  are  not  changed  by  this 
notice. 

The  HRSA  i  ^review  contains  a 
description  of  competitive  and 
additional  pre  grams  scheduled  for 
review  in  Fiscal  Year  1999  and  includes 
instructions  o  i  how  to  access  the 
Agency  for  in:  brmation  and  receive 
application  kits  for  all  programs 
announced.  S  lecifically.  the  following 
information  is  included  in  the  HRSA 
Preview:  (1)  P  -ogram  Title;  (2) 
Legislative  Avthority;  (3)  Purpose;  (4) 
Eligibility;  (5)lEstimated  Amount  of 
Competition;  (6)  Estimated  Number  of 
Awards;  (7)  Funding  Priorities  and/or 
Preferences;  (B)  Application  Deadline; 
(9)  Projected  Award  Date;  (10) 
Application  Kit  Availability;  (11) 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  program  identification  number; 
and  (12)  Programmatic  contact.  Certain 
other  information  including,  how  to 
obtain  and  use  the  HRSA  Preview,  and 
grant  termino  ogy  also  may  be  found  in 
the  HRSA  Pr^iew. 

This  issue  (  f  the  HRSA  Preview 
includes  func  ing  for  HRSA 


discretionary  authorities  and  programs 
as  follows: 

Rural  Health  Programs 

•  State  Rural  Hospital  Flexibility  Program. 

•  Rural  Network  Development  Grant 
Program. 

•  Rural  Health  Outreach  Grant  Program. 

•  Rural  Health  Policy  Analytic  Centers. 

Health  Professions  Programs 

•  Nurse  Anesthetists:  Program  Grants. 

•  Advanced  Nurse  Education. 

•  Physician  Assistant  Training. 

•  Departmentsof  Family  Medicine. 

•  Geriatric  Education  Centers. 

•  BasicyCore  Area  Health  Education 
Centers. 

•  Model  State-Supported  Area  Health 
Education  Centers. 

•  Health  Education  and  Training  Centers. 

•  Quentin  N.  Burdick  Rural  Health 
Interdisciplinary  Program. 

•  Allied  Health  Projects. 

•  Centers  of  Excellence. 

•  Health  Careers  Opportunity  Program. 

•  Minority  Faculty  Fellowship  Program. 

Primary  Health  Care  Programs 

•  Community  and  Migrant  Health  Centers. 

•  Health  Care  for  tHe  Homeless. 

.    •  Healthy  Schools/Healthy  Conamunities. 

•  Grants  to  States  for  Loan  Repayment 
Programs. 

•  Black  Lung  Clinics. 

•  New  Delivery  Sites  and  New  Starts  in 
Programs  Funded  Under  The  Health  Centers 
Consolidation  Act. 

HTV/AIDS  Programs 

•  AIDS  Education  And  Training  Centers. 

•  Ryan  White  Title  III  HIV  Early 
Intervention  Services  Grants. 

•  Ryan  White  Title  III  HIV  Early 
Intervention  Services  Planning  Grants. 

•  Ryan  White  Title  IV  Coordinated  HIV 
Services  and  Access  to  Research — 
Geographic  Areas  With  Currently  Funded 
Title  IV  Projects. 

•  Ryan  White  Title  IV  Coordinated  HIV 
Services  and  Access  to  Research — New 
Geographic  Areas. 

Maternal  and  Child  Health  Programs 

•  Genetic  Services. 

•  Genetic  Services — Integrated  Services  for 
Children  with  Genetic  Conditions. 

•  Genetic  Services — Newborn  Screening. 

•  Genetic  Services — National  Genetic 
Resource  Center. 

•  Comprehensive  Hemophilia  Diagnostic 
and  Treatment  Centers. 

•  Partnership  for  Information  and 
Communications  (PIC). 

•  Maternal  and  Child  Health  Research. 

•  Training — Continuing  Education/ 
Collaboration  Pediatrics/Child  Psychiatry. 

•  Training — Continuing  Education  and 
Development — Training  Institute. 

•  Children  With  Special  Health  Care 
Needs:  Adolescent  Transition. 

•  Children  with  Special  Health  Care  Needs 
Institute. 

•  Children  With  Special  Health  Care 
Needs:  Medical  Home  Cooperative 
Agreement. 


•  Health  Care  Information  and  Education 
for  Families  of  Children  With  Special  Health 
Care  Needs. 

•  Early  Discharge  (Data). 

•  Healthy  Tomorrows  Partnership  for 
Children. 

•  Community  and  School-Based  Sealant 
Grants. 

•  Oral  Health  Integrated  Systems 
Development  Grants. 

•  Child  Health  Insurance  Program 
Partnership. 

•  Border  Health  Initiative. 

•  Emergency  Medical  Services  for 
Children,  Implementation  Grants. 

•  Emergency  Medical  Services  for 
Children,  Partnership  Grants. 

•  Emergency  Medical  Services  for 
Children,  Targeted  Issue  Grants. 

•  Emergency  Medical  Services  for 
Children,  Native  American  Project. 

•  Traumatic  Brain  Injury  State 
Implementation  Grants. 

•  Traumatic  Brain  Injury  State  Planning 
Grants. 

•  Improving  Screening  for  Alcohol  Use 
During  Pregnancy  Among  Providers. 

•  Healthy  Start  Initiative:  Eliminating 
Racial/Ethnic  Disparities  in  Perinatal  Health. 

•  Healthy  Start  Initiative:  Infrastructure/ 
Capacity  Building  Projects. 

Other  HRSA  Programs 

•  Faculty  Loan  Repayment  Program. 

•  Scholarships  for  Disadvantaged 
Students. 

•  Nursing  Education  Loan  Repayment 
Program. 

Contact  Information:  Individuals  may 
obtain  the  HRSA  Previewhy  calling  the 
toll  free  number,  1-888-3 3 3-HRS A 
(4772).  The  HRSA  Preview  may  also  be 
accessed  on  the  World  Wide  Web  on  the 
HRSA  Home  Page  at:  http:// 
www.hrsa.dhhs.gov/.  Please  see  our 
web  site,  or  obtain  a  copy  of  the  HRSA 
Preview,  for  a  special  message  from  the 
Administrator. 

Dated:  December  28, 1998. 
Claude  Earl  Fox, 

Administrator. 

The  Access  Agency:  Health  Resources 
and  Services  Administration  Office  of 
Field  Operations 

HRSA  has  established  a  field  structure 
that  can  address  the  changing  health 
care  needs  of  the  Nation  as  we  begin  the 
21st  century.  HRSA  field  staff 
implement  HRSA  programs  to  increase 
access  to  primary  care  for  underserved 
populations,  serve  as  a  source  of 
expertise  on  health  services 
development,  increase  the  capacity  and 
capability  of  maternal  and  child  health 
programs,  provide  a  link  to  the 
community  and  school  age  children  for 
information  and  financial  aid  regarding 
careers  in  the  health  professions,  assist 
in  health  facilities  construction  and 
assist  other  health  related  programs 
such  as  Rural  Health  and  HIV/ AIDS 
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programs.  The  HRSA  Field  Offices,  by 
virtue  of  their  unique  location  in 
communities  and  States,  are  more  than 
just  an  extension  of  HRSA  programs; 
they  are  HRSA's  resource  for  integrating 
and  coordinating  programs  at  the 
customer  level.  These  ten  Field  Offices 
are  organized  into  five  Field  Clusters. 
HRSA's  customers,  youth  as  well  as 
adults,  who  want  information  about 
HRSA  programs  and  opportunities  for 
careers  in  the  health  professions,  may 
contact  the  closest  HRSA  Field  Office: 


Northeast  Cluster 

HRSA  Boston  Field  Office.  Barbara 

Tausey.  (617)  565-1433 
HRSA  New  York  Field  Office.  Ronald 

Moss,  (212)  264-2664 
HRSA  Philadelphia  Field  Office,  Joseph 

Healey,  (215)  861-4365 

Southeast  Cluster 

HRSA  Atlanta  Field  Office,  Ketty 
Gonzalez.  (404)  562-7980 

Midwest  Cluster 

HRSA  Chicago  Field  Office.  Deborah 
Willis-Fillinger.  (312)  353-6835 

HRSA  Programs  at  a  Glance 


HRSA  Kansas  City  Field  Office,  Hollis 
Hensley.  (816)  426-5226 

West  Central  Cluster 

HRSA  Dallas  Field  Office,  Frank  Cantu. 
(214) 767-3872 

HRSA  Denver  Field  Office,  Jerry 
Wheeler,  (305)  844-3203 

Pacific  West  Cluster 

HRSA  San  Francisco  Field  Office, 
Antonio  Duran,  (415)  437-8090 

HRSA  Seattle  Field  Office,  Douglas 
Woods.  (206)  615-2491 


State  Rural  Hospital  Flexibility  Program 

Rural  Network  Development  Grant  Program 

Rural  Health  Outreach  Grant  Program 

Rural  Health  Policy  Analytic  Centers 


Rural  HMltti  Programs 


Health  Professions  Programs 

Nurse  Anesthetist  Program:  Program  Grants  (as  published  in  the  summer  HRSA  Previev^ 

Advanced  Nurse  Education  (as  published  in  the  summer  HRSA  PrevieWi 

Physician  Assistant  Training 

Departments  of  Family  Medicine .."...". 

Geriatric  Education  Centers  (as  published  in  the  summer  HRSA  PrevieWf Z......... 

Basic/Core  Area  Health  Education  Centers  

Model  State-Supported  Area  Health  Education  Centers .."'". 

Health  Education  and  Training  Centers  

Quentin  N.  Burdick  Rural  Health  Interdisciplinary  Program ...." 

Allied  Health  Projects 

Centers  of  Excellence ". 

Health  Careers  Opportunity  Program 

Minority  Faculty  Fellowship  Program 


Primary  Heattti  Care  Programs 

Community  and  Migrant  Health  Centers  

Health  Care  for  the  Homeless Z!"""'"""""""'""'"'. 

Healthy  Schools/Healthy  Communities !.!!.!.!!!!!!!!!!."!.. 

Grants  to  States  for  Loan  Repayment  Programs "."." 

Black  Lung  Clinics  """"""""""""""." 

New  Delivery  Sites  and  New  Starts  in  Programs  Funded  under  The  Health  Centers  Consolidation  Act 

HIV/AIOS  Programs 

AIDS  Education  And  Training  Centers 

Ryan  White  Title  III  HIV  Early  Intervention  Services  Grants ".".."."I!!."."!!.™!"".".'""."! 

Ryan  White  Title  III  HIV  Early  Intervention  Services  Planning  Grants 

Ryan  White  Title  IV:  Existing  Geographic  Areas ....."..""."."!! 

Ryan  White  Trtle  IV:  New  Geographic  Areas ""'"""ZZ'Z. 


Maternal  and  Child  Health  Programs 

Genetic  Services 

Genetic  Services— Integrated  Services  for  Children  with  Genetic  Conditions 

Genetic  Services— Newborn  Saeening  

Genetic  Services— National  Genetic  Resource  Center , !.!!!!!!.."!.."!."!.! 

Comprehensive  Hemophilia  Diagnostic  and  Treatment  Centers 

Partnership  for  Information  and  Communications  (PIC)  

Matemal  and  Child  Health  Research  "\[ 

Training— Continuing  Education/Collaboration  Pediatrics/Child  Psychiatry 

Training — Continuing  Education  and  Development— Training  Institute  

Children  With  Special  Health  Care  Needs:  Adolescent  Transitk>n  

ChiWren  with  Special  Health  Care  Needs  Institute  

Chikjren  With  Special  Health  Care  Needs:  Medical  Home  Cooperative  Agreement  

Health  Care  Information  and  Education  for  Families  of  Children  With  Special  Health  Care  Needs 

Early  Discharge  (Data)  

Healthy  Tomorrows  Partnership  for  Children  

Community  and  School-Based  Sealant  Grants 

Oral  Health  Integrated  Systems  Development  Grants 

Child  Health  Insurance  Program  Partnership 

Border  Health  Initiative  


Deadline 


04/14/1999 
03/16/1999 
03/01/1999 
03/05/1999 


12/21/1998 
12/21/1998 
02/23/1999 
03/15/1999 
12/21/1998 
02/26/1999 
02/26/1999 
02/19/1999 
02/12/1999 
02/16/1999 
03/29/1999 
03/12/1999 
01/29/1999 


V) 
02/01/1999 
05A)1/1999 
05/01/1999 
04/01/1999 
04/01/1999 


04/01/1999 
05/01/1999 
06/01/1999 
04/30/1999 
04/30/1999 


04/23/1999 
04/23/1999 
04/23/1999 
04/23/1999 
05/15/1999 
02/23/1999 
03/01/1999 
04/01/1999 
06/01/1999 
03/01/1999 
03/01/1999 
03/01/1999 
03/01/1999 
04/01/1999 
04/01/1999 
05/03/1999 
05/03/1999 
02/22/1999 
05/03/1999 
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HRSA  Programs  at  a  Glance— Continued 


Emergency  Me($cal  Services  for  Children,  Implementation  Grants 

Emergency  Mescal  Services  for  Ctiildren,  Partnership  Grants 

Emergency  Mescal  Services  for  Children,  Targeted  Issue  Grants 

Emergency  Medical  Services  for  Children,  Native  American  Project  

Traumatic  Brain  Injury  State  Implementation  Grants  

Traumatic  Braini  Injury  State  Planning  Grants 

Improving  Screening  for  Alcohol  Use  During  Pregnancy  Among  Providers 

Healthy  Start  In  tiative;  Eliminating  Racial/Ethnic  Dispanties  in  Perinatal  Health 
Healthy  Start  In  tiative:  Infrastructure/Capacity  Building  Projects  

Other  HRSA  Programs 


Faculty  Loan  Repayment  Program 
Scholarships  foi  Disadvantaged  Students 
Nursing  Educatipn  Loan  Repayment  Program 


I  Varies  by  Service  Area 

How  to  Obtai^  And  Use  The  HRSA 
Preview 


n  landed  that  you  read  the 
idaterials,  terminology 
1  idividual  program 
desci  iptions  before  contacting 
mber  1-888-33  3-HRSA. 
jrge  applicants  to  fully 
ibility  for  grants  before 
.  As  a  general  rule,  no 
kit  per  category  will  be 


Igi 


Upon  revie  V 
descriptions, 
category  or 
kit(s)  you  wisfi 
the  1-888-: 
register  on  the 
Application 
60  days  prior 
kits  are  al 
mailed  immeti 


Deadline 


03/15/1999 
03/15/1999 
03/15/1999 
03/15/1999 
03/01/1999 
03/01/1999 
04/01/1999 
04/01/1999 
04/01/1999 

06/30/1999 
05/14/1999 
06/30/1999 


It  is  recom 
introductory 
section,  and  i 
category 
the  general  ni 
Likewise,  we 
assess  their  e 
requesting  kit^ 
more  than  on 
mailed  to  applicants 

To  Obtain  A  ( :opy  of  The  HBSA  Preview 

To  have  your  name  and  address 
added  to  or  disleted  from  the  HRSA 
Preview  mailirig  list,  please  call  the  toll 
free  number  1-888-333-HRSA  (4772)  or 
e-mail  us  at  h  -sa.gacSix.netcom.com. 

To  Obtain  Aii  Application  Kit 

of  the  program 
jlease  determine  which 
ca  tegories  of  application 
to  receive  and  contact 
-HRSA  (4772)  number  to 
specific  mailing  list. 

are  generally  available 
to  application  deadUne.  If 
reac  y  available,  they  will  be 
iately. 


kits; 


World  Wide  I  /eb  Access 

The  HRSA  Preview  is  available  on  the 
HRSA  Homej  age  via  the  World  Wide 
Web  at;  http://wvvfw.hrsa.dhhs.gov/.  The 
fall  1998  HRi.  A  Preview  is  also  available 
in  Spanish  at  HRSA's  Homepage  http:/ 
/www.hrsa.d  ihs.gov/.  It  is  hoped  that 
the  availabili  y  of  the  Spanish  edition  of 
the  HRSA  Pn  view  increases  your  access 
to  HRSA  proj  rams.  Questions  or 
comments  in  Spanish  about  our 
programs  ma  i  be  directed  to  Laura 
Shepherd,  Ofice  of  Minority  Health,  at 
lshepherd@h  -sa. dhhs.gov/. 

Applicatioi  i  materials  are  currently 
available  for  downloading  in  the  current 
cycle  for  som  b  HRSA  programs.  HRSA's 


goal  is  to  post  application  forms  and 
materials  for  all  programs  as  soon  as 
possible.  You  can  download  this  issue 
of  the  HRSA  Preview  in  Adobe  Acrobat 
format  (.pdf)  from  HRSA's  web  site  at: 
http://www.hrsa.dhhs.gov/preview.htm 

Also,  you  can  register  on-line  to  be 
sent  specific  grant  application  materials 
by  following  the  instructions  on  the  web 
page  or  accessing  http://www.hrsa.gov/ 

g order3.htm  directly.  Your  mailing 

information  will  be  added  to  our 
database  and  material  will  be  sent  to 
you  as  it  becomes  available. 

Grant  Terminology 

Application  Deadlines 

Applications  will  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  established  deadline  date  or 
postmarked  on  or  before  the  deadline 
date  given  in  the  program 
announcement  or  in  the  application  kit 
materials. 

Authorizations 

The  citations  of  provisions  of  the  laws 
authorizing  the  various  programs  are 
provided  immediately  preceding 
groupings  of  program  categories. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Government- 
wide  compendium  of  Federal  programs, 
projects,  services,  and  activities  which 
provide  assistance.  Programs  listed 
therein  are  given  a  CFDA  Number. 

Cooperative  Agreement 

A  financial  assistance  mechanism 
used  when  substantial  Federal 
programmatic  involvement,  with  the 
recipient  during  performance,  is 
anticipated  by  the  Agency. 

Eligibility 

Authorizing  legislation  and 
programmatic  regulations  specify 


\ 


eligibility  for  individual  grant  programs. 
In  general,  assistance  is  provided  to 
nonprofit  organizations  and  institutions, 
State  and  local  governments  and  their 
agencies,  and  occasionally  to 
individuals.  For-profit  organizations  are 
eligible  to  receive  awards  under 
financial  assistance  programs  unless 
specifically  excluded  by  legislation. 

Estimated  Amount  of  Competition 

The  funding  level  listed  is  provided 
for  planning  purposes  and  is  subject  to 
the  availability  of  funds. 

Funding  Priorities  and/or  Preferences 

Special  priorities  or  preferences  are 
those  which  the  individual  programs 
have  identified  for  the  funding  cycle. 
Some  programs  give  preference  to 
organizations  which  have  specific 
capabilities  such  as  telemedicine 
networking  or  established  relationships 
with  managed  care  organizations. 
Preference  also  may  be  given  to  achieve 
an  equitable  geographic  distribution  and 
other  reasons  to  increase  the 
effectiveness  of  the  programs. 

Key  Offices 

The  Grants  Management  Office  serves 
as  the  focal  point  for  business  matters. 
A  "key"  symbol  indicates  the 
appropriate  office  for  each  program  area 
and  the  main  telephone  niunber  for  the 
office. 

Matching  Requirements 

Several  HRSA  programs  require  a 
matching  amount,  or  percentage  of  the 
total  project  support,  to  come  from 
sources  other  than  Federal  funds. 
Matching  requirements  are  generally 
mandated  in  the  authorizing  legislation 
for  specific  categories.  Also,  matching 
requirements  may  be  administratively 
required  by  the  awarding  office.  Such 
requirements  are  set  forth  in  the 
application  kit. 
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Project  Period 

The  total  time  for  which  support  of  a 
discretionary  project  has  been 
programmatically  approved. 
Continuation  of  any  project  beyond  the 
budget  period  is  subject  to  satisfactory 
performance,  availability  of  funds  and 
program  priorities. 

i?evieiv  Criteria 

The  followring  are  generic  review 
criteria  applicable  to  HRSA  programs: 

•  That  the  estimated  cost  to  the 
Government  of  the  project  is  reasonable 
considering  the  anticipated  results. 

•  That  project  personnel  or 
prospective  fellows  are  well  qualified  by 
training  and/or  experience  for  the 
support  sought,  and  the  applicant 
organization  or  the  organization  to 
provide  training  to  a  fellow  has 
adequate  facilities  and  manpower. 

•  That,  insofar  as  practical,  the 
proposed  activities  (scientific  or  other), 
if  well  executed,  are  capable  of  attaining 
project  objectives. 

•  That  the  project  objectives  are 
capable  of  achieving  the  specific 
program  objectives  defined  in  the 
program  announcement  and  the 
proposed  results  are  measurable. 

•  That  the  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

•  That,  in  so  far  as  practical,  the 
proposed  activities,  when 
accomplished,  are  replicable,  national 
in  scope  and  include  plans  for  broad 
dissemination. 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  individual  guidance 
material  provided  with  the  application 
kits.  Applicants  should  pay  strict 
attention  to  addressing  these  criteria  as 
they  are  the  basis  upon  which  their 
applications  will  be  judged. 

Technical  Assistance 

A  contact  person  is  listed  for  each 
program  and  his/her  e-mail  address  and 
telephone  number  provided.  Some 
programs  have  scheduled  workshops 
and  conference  calls  as  indicated  by  the 
"magnifying  glass"  in  the  HBSA 
Preview.  If  you  have  questions 
concerning  individual  programs  or  the 
availability  of  technical  assistance, 
please  contact  the  person  listed.  Also 
check  your  application  materials  and 
the  HRSA  web  site  http:// 
www.hrsa.dhhs.gov/  for  the  latest 
technical  assistance  information. 


Frequently  Asked  Questions 

1.  HRSA  lists  many  telephone 
numbers  and  e-mail  addresses.  Who  do 
I  phone  or  e-mail  and  when? 

Phone  1-888-333-HRSA  (4772)  to 
register  for  application  kits.  It  will  be 
helpful  to  the  information  specialist  if 
you  have  the  CFDA  Number  and  title  of 
the  program  handy  for  reference. 

If,  before  you  register,  you  want  to 
know  more  about  the  program,  an  e- 
mail/phone  contact  is  listed.  This 
contact  can  provide  information 
concerning  the  specific  program's 
purpose,  scope  and  goals,  and  eligibility 
criteria.  Usually,  you  will  be  encouraged 
to  request  the  application  kit  so  that  you 
will  have  clear,  comprehensive  and 
accurate  information  available  to  you. 
The  application  kit  lists  telephone 
numbers  for  a  program  expert  and  a 
grants  management  specialist  who  will 
provide  technical  assistance  concerning 
your  specific  program,  if  you  are  unable 
to  find  the  information  within  the 
materials  provided. 

2.  The  dates  listed  in  the  HRSA 
Preview  and  the  dates  in  the  application 
kit  do  not  agree.  How  do  I  know  which 
is  correct? 

First,  register  at  1-888-333-HRSA 
(4772)  for  each  program  that  you  are 
interested  in  as  showm  in  the  HRSA 
Preview. 

HRSA  Preview  dates  for  application 
kit  availability  and  application  receipt 
deadline  are  based  upon  the  best  known 
information  at  the  time  of  publication, 
often  nine  months  in  advance  of  the 
competitive  cycle.  Occasionally,  the 
grant  cycle  does  not  begin  as  projected 
and  dates  must  be  adjusted.  The 
deadline  date  stated  in  your  application 
kit  is  correct.  If  the  application  kit  has 
been  made  available  and  subsequently 
the  date  changes,  notification  of  the 
change  will  be  mailed  to  known 
recipients  of  the  application  kit. 
Therefore,  if  you  are  registered  at  1- 
888-333-HRSA  (4772),  you  will  receive 
the  most  current  information. 

3.  Are  programs  announced  in  the 
HRSA  Preview  ever  canceled? 

Infrequently,  programs  announced 
may  be  withdrawal  from  competition.  If 
this  occurs,  a  cancellation  notice  will  be 
provided  through  the  HRSA  Preview  at 
the  HRSA  Homepage  http:// 
www.hrsa.dhhs.gov/. 

If  you  still  have  unanswered 
questions,  please  contact  Jeanne  Conley 
of  the  Grants  Policy  Branch  at  301-443- 
4972  (jconley@hrsa.dhhs.gov). 

Rural  Health  Programs 

Grants  Management  Office:  1-301- 
594-4235. 

The  Office  of  Rural  Health  Policy 
(ORHP)  promotes  better  health  care  in 


rural  America  through  its  grant 
programs  for  rural  health  outreach, 
network  development,  and  research 
centers.  Grants  for  the  outreach  program 
are  used  to  expand  access  to  essential 
health  care  services  in  rural  areas,  as 
well  as  to  reduce  the  cost  and  improve 
the  quality  of  these  services.  Since 
recipients  of  these  grants  are  required  to 
partner  with  at  least  two  other 
organizations,  outreach  grants 
encourage  the  development  of  new  and 
innovative  health  care  delivery  systems. 
Unlike  the  outreach  grants,  which  focus 
on  the  actual  delivery  of  health  care 
services,  the  network  grants  are  aimed  at 
improving  organizational  capabilities. 
Network  grants  specifically  support  the 
planning  and  development  of  vertically 
integrated  health  care  systems  in  rural 
areas.  In  the  rapidly  changing  health 
care  market,  rural  areas  that  develop 
vertically  integrated  systems  will  be 
better  able  to  keep  vital  health  care 
support  within  the  community.  ORHP's 
research  grants  fund  centers  to  study  a 
wide  range  of  policy-relevant  subjects  in 
rural  health,  including  issues  of  multi- 
State  and  national  significance  such  as 
the  emergence  of  managed  care  in  rural 
communities.  The  work  of  the  research 
centers  is  published  in  appropriate 
refereed  journals  and  disseminated  to  a 
national  audience. 

State  Rural  Hospital  Flexibility  Program 

Authorization 

Section  1820  of  the  Social  Security 
Act  (42  U.S.C.  13951-4)  as  amended  in 
Public  Law  105-33  SEC.  4201. 

Purpose 

The  purpose  of  this  grant  program  is 
to  help  States  work  with  rural 
communities  and  hospitals  to  develop 
and  implement  a  rural  health  plan, 
develop  integrated  networks  of  care, 
improve  emergency  medical  services 
and  designate  Critical  Access  Hospitals. 

Eligibility 

The  50  States  are  eligible  to  apply. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$25,000,000. 
Estimated  Number  of  Awards 

Up  to  50. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  02/10/1999 
To  Obtain  This  Application  Kit 

CFDA  Number  93.912C. 
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Contact:  1-^88-333-HRSA  (4772). 
Application  Deadline:  04/14/1999. 
A' vard  Date:  09/1999. 
Per.ion:  Jerry  Coopey, 
dhhs.gov  1-301-443- 


Projected 

Contact 
jcoopey@hrsa 
0835. 


Rural  Network 
Program 

Authorization 


Section 
Service  Act 

Purpose 

The  purpose 
support  the  pi  mning 
of  vertically  i 
networks  in  riira 
integrated  networks 
of  three  different 
emphasis  of 
to  develop  the 
capabilities  o 
network  is  a 
fragmentation 
services  in 
network  provi 
for  structuring 
meet  health 
communities. 


330A  of  the  Public  Health 
4;;U.S.C.  254c 


of  this  program  is  to 

and  development 
njtegrated  health  care 
areas.  Vertically 

must  be  composed 
types  of  providers.  The 
program  is  on  projects 
organizational 
f  Ithese  networks.  The 
1  for  overcoming  the 
of  health  care  delivery 

areas.  As  such,  the 
lies  a  range  of  possibilities 
local  delivery  systems  to 
needs  of  rural 


the 


tco 


runl 


ca"e 


Eligibility 

A  rural  publ  i 
organization  t' 
network  whic 
health  care  provi 
that  provide  oi 
health  care  ser/i 
The  administn  t 


ex<;l 


lotal 


Funding  pre 
applicant  networks 
majority  of  the 
serving  in  the 
by  the  network 
Qualified  Healih 
Clinics,  and 
departments 
region;  (3)  outbatient 
providers  serving 
or  (4)  appropri  Jte 
providers,  such 
school  systems 
women,  infant  i 
(WlOtoi 
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Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$4,420,000. 
Estimated  Number  of  Awards 

25. 
Estimated  Project  Period 

1-3  Years. 

Group  Conference  Call  Date:  01/28/ 
99,  2:00  p.m.(ET):  Contact  ORHP 
Operator.  (301)  656-3100  or  FAX  (301) 
652-5264. 

Application  Availability:  12/01/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.912B. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/16/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Eileen  Holloran 
ehollaran@hrsa.dhhs.gov,  1-301-443- 
0835. 

Rural  Health  Outreach  Grant  Program 

Authorization 

Section  330A  of  the  Public  Health 
Service  Act,  42  U.S.C.  254c. 

Purpose 

The  purpose  of  this  grant  program  is 
to  expand  access  to,  coordinate,  restrain 
the  cost  of,  and  improve  the  quality  of 
essential  health  care  services,  including 
preventive  and  emergency  services, 
through  the  development  of  integrated 
health  care  delivery  systems  or 
networks  in  rural  areas  and  regions. 
Funds  are  available  for  projects  to 
support  the  direct  delivery  of  health 
care  and  related  services,  to  expand 
existing  services,  or  to  enhance  health 
service  delivery  through  education, 
promotion,  and  prevention  programs. 
The  emphasis  is  on  the  actual  delivery 
of  specific  services  rather  than  the 
development  of  organizational 
capabilities.  Projects  may  be  carried  out 
by  networks  of  the  same  providers  (e.g. 
all  hospitals)  or  more  diversified 
networks. 

Eligibility 

Rural  public  or  nonprofit  private 
organizations  that  include  three  or  more 
health  care  providers  or  other  entities 
that  provide  or  support  the  delivery  of 
health  care  services  are  eligible  to  apply. 
The  administrative  headquarters  of  the 
organization  must  be  located  in  a  rural 
county  or  in  a  rural  census  tract  of  an 
urban  county,  or  an  organization 
constituted  exclusively  to  provide 
services  to  migrant  and  seasonal 
farmworkers  in  rural  areas  and 


supported  under  Section  330(g)  of  the 
Public  Health  Service  Act. 
Organizations  that  provide  services  to 
migrant  and  seasonal  farmworkers  in 
rural  areas  and  are  supported  under     • 
Section  330(g)  of  the  Public  Health 
Service  Act  are  eligible  regardless  of  the 
urban  or  rural  location  of  the 
administrative  headquarters. 

P'unding  Priorities  and/or  Preferences 

Funding  preference  may  be  given  to 
applicant  networks  that  include:  (1)  A 
majority  of  the  health  care  providers 
serving  in  the  area  or  region  to  be  served 
by  the  network;  (2)  any  Federally 
Qualified  Health  Centers,  Rural  Health 
Clinics,  and  local  public  health 
departments  serving  in  the  area  or 
region;  (3)  outpatient  mental  health 
providers  serving  in  the  area  or  region; 
or  (4)  appropriate  social  service 
providers,  such  as  agencies  on  aging, 
school  systems,  and  providers  under  the 
women,  infants,  and  children  program 
(WIC),  to  improve  access  to  and 
coordination  of  health  care  services. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$8,580,000. 
Estimated  Number  of  Awards 

50. 
Estimated  Project  Period 

1-3  Years. 

Group  Conference  Call  Date:  01/26/ 
99,  2:00  p.m.(ET):  Contact  ORHP 
Operator,  (301)  656-3100  or  FAX  (301) 
652-5264. 

Application  Availability:  12/01/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.912A. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Eileen  Holloran, 
eholloran@hrsa.dhhs.gov,  1-301-443- 
0835. 

Rural  Health  Policy  Analytic  Centers 

Authorization 

Section  301  of  the  Public  Health 
Service  Act,  42  U.S.C.  l241|. 

Purpose 

The  purpose  of  this  program  is  to 
fund  rural  health  services  policy 
analytic  centers  to  conduct  policy 
relevant  research  on  rural  health 
services  issues  of  multi-state  and 
national  significance,  and  disseminate 
the  findings  of  their  research.  The 
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centers  study  the  critical  issues  facing 
rural  communities  in  their  quest  to 
secure  adequate,  affordable,  high  quality 
health  services.  Rural  health  research 
findings  are  published  in  appropriate 
refereed  journals  and  disseminated  to  a 
national  audience. 

Eligibility 

All  public  and  private  entities,  both 
nonprofit  and  for-profit,  are  eligible  to 
apply. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,000,000. 
Estimated  Number  of  Awards 

2-4. 
Estimated  Project  Period  - 

3  Years. 

Application  Availability:  12/01/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.155. 
Contact:  1-888-333-HRSA  (4772). 
Application  Deadline:  03/05/1999. 
Projected  Award  Date:  07/1999. 
Contact  Person:  Jake  Culp, 
jculp@hrsa.dhhs.gov,  1-301-443-0835. 

Health  Professions  Programs 

Grants  Management  Office:  1  -301- 
443-6880. 

Note:  As  the  HRSA  Preview  was  going  to 
print,  new  legislation  was  passed 
reauthorizing  many  of  the  Health  Professions 
Programs.  Because  the  legislation  may  have 
altered  important  elements,  such  as  program 
requirements,  please  read  the  application 
materials  carehiUy. 

Underlined  areas  provide  additional 
or  changed  information  to  the  Summer 
1998  HRSA  Preview. 

Nurse  Anesthetist  Program:  Program 
Grants 

Authorization 

Section  811  of  the  Public  Health 
Service  Act  (Previously  Section  831),  42 
U.S. C.  297-1. 

Purpose 

Grants  are  awarded  to  assist  eligible 
institutions  to  meet  the  costs  of 
developing  projects  for  the  education  of 
nu''se  anesthetists. 

Eligibility 

Eligible  applicants  are  public  or 
private  nonprofit  institutions  which 
provide  registered  nurses  with  full-time 


nurse  anesthetist  training  and  are 
accredited  by  an  entity  or  entities 
designated  by  the  Secretary  of 
Education. 

Funding  Priorities  and/ or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  860(e)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  qualified  applicants  that:  (A) 
have  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  have 
achieved,  during  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  This  preference  will 
only  be  applied  to  education  program 
applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

"High  rate"  and  "significant  increase 
in  the  rate"  have  been  redefined  for  this 
program.  "High  rate"  is  defined  as  a 
minimum  of  35  percent  of  graduates  in 
academic  year  1995-1996,  academic 
year  1996-1997,  or  academic  year  1997- 
1998,  who  spend  at  least  50  percent  of 
their  work  time  in  clinical  practice  in 
the  specified  settings.  Graduates  who 
are  providing  care  in  a  medically 
underserved  community  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1996-1997  and  1997-1998,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  not  less  than  15  percent 
of  graduates  ft"om  the  most  recent  year 
are  working  in  these  settings. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$400,000. 

Estimated  Number  of  Awards 

2  Programs. 
Estimated  Project  Period 

3  Years. 

Application  Availability:  07/13/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.916. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  12/21/1998. 

Projected  Award  Date:  04/1999. 

Contact  Person:  Marcia  Starbecker, 
mstarbecker@hrsa.dhhs.gov,  1-301- 
443-6333. 


Advanced  Nurse  Education 
Authorization 

Section  81 1  of  the  Public  Health 
Service  Act  (Previously  Section  821).  42 
U.S.C.  296. 

Piu"pose 

Grants  are  awarded  to  assist  eligible 
institutions  plan,  develop  and  operate 
new  programs,  or  significantly  expand 
existing  programs  leading  to  advanced 
degrees  that  prepare  nurses  to  serve  as 
nurse  educators  or  public  health  nurses, 
or  in  other  clinical  nurse  specialties 
determined  by  the  Secretary  to  require 
advanced  education. 

Eligibility 

Eligible  applicants  are  public  and 
nonprofit  private  collegiate  schools  of 
nursing. 

Funding  Priorities  and/or  Preferences 

Statutory  General  Preference:  As 
provided  in  Section  860(e)(1)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  Or 
(B)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  This  preference  will 
only  be  applied  to  applications  that  rank 
above  the  20th  percentile  of  proposals 
recommended  for  approval  by  the  peer 
review  group. 

"High  rate"  and  "significant  increase 
in  the  rate"  have  been  redefined  for  this 
program.  "High  rate"  is  defined  as  a 
minimum  of  35  percent  of  graduates  in 
academic  year  1995-1996,  academic 
year  1996-1997,  or  academic  year  1997- 
1998,  who  spend  at  least  50  percent  of 
their  work  time  in  clinical  practice  in 
the  specified  settings.  Graduates  who 
are  providing  care  in  a  medically 
underserved  community  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1996-1997  and  1997-1998.  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  not  less  than  15  percent 
of  graduates  fit)m  the  most  recent  year 
are  working  in  these  settings. 

Established  Funding  Priorities:  A 
funding  priority  will  be  given  to 
applications  which  develop,  expand  or 
implement  course(s)  concerning 
ambulatory,  home  health  care  and/or 
inpatient  case  managt.nent  services  for 
individuals  with  HIV  disease. 
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In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to  applicant 
institutions  which  demonstrate  either 
substantial  progress  over  the  last  three 
years  or  a  significant  experience  of  ten 
or  more  years  ih  enrolling  and 
graduating  trainees  from  those  minority 
or  low-income  populations  identified  as 
at-risk  of  poor  health  outcomes. 

Review  Criteria 

Final  criteriai  are  included  in  the 
application  kit. 

Estimated  Amqimt  of  the  Competition 

$4,000,000. 
Estimated  Nunlber  of  Awards 

20. 
Estimated  Project  Period 

3  Years. 

Application  A^  ailability:  07/13/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.299. 
Contact:  1-8^8-333-HRSA  (4772). 
Application  Oeadline:  12/21/1998. 
Projected  Avtard  Date:  04/1999. 
Contact  Pers0n:  Karen  Pane, 
kpanedhrsa.dli^s.gov,  1-301-443-6333. 

Physician  Assistant  Training 

Authorization 

Section  747  ^f  the  Public  Health 
Service  Act  (Prisviously  Section  750),  42 
U.S.C.  293n. 

Piirpose  ! 

Grants  are  awarded  under  Section  747 
of  the  Public  Pijealth  Service  Act  for 
projects:  (1)  fo^  the  training  of  physician 
assistants;  and  (2)  for  the  training  of 
individuals  who  will  teach  in  programs 
to  provide  suci  training.  The  projects 
supported  mu^  meet  the  following 
definition  of  a  training  program  for 
physician  assistants  as  defined  under 
Section  799B  G|f  the  Public  Health 
Service  Act:  (l)  has  as  its  objective  the 
education  of  individuals  who  will,  upon 
completion  of  ^eir  studies  in  the 
program,  be  quialified  to  provide 
primary  care  uhder  the  supervision  of  a 
physician;  (2)  extends  for  at  least  one 
academic  year  and  consists  of 
supervised  cli4ical  practice  and  at  least 
four  months  (in  the  aggregate)  of 
classroom  instruction  directed  toward 
preparing  students  to  deliver  health 
care;  (3)  has  aa  enrollment  of  not  less 
than  eight  students;  and  (4)  trains 
students  in  primary  care,  disease 
prevention,  henlth  promotion,  geriatric 
medicine,  and  home  health  care.  The 
program  assists  schools  to  meet  the 
costs  of  projects  to  plan,  develop  and 


operate  or  maintain  programs  for  the 
training  of  physician  assistants  and  for 
the  training  of  individuals  who  will 
teach  in  programs  to  provide  such 
training.  Programs  must  develop  and 
use  methods  designed  to  encourage 
graduates  of  the  program  to  work  in 
health  professional  shortage  areas. 
Progreuns  also  must  develop  and  use 
methods  for  placing  graduates  in 
positions  for  which  they  have  been 
trained. 

Eligibility 

Public  or  nonprofit  private  hospitals, 
schools  of  medicine,  or  osteopathic 
medicine  or  a  public  or  private 
nonprofit  entity  are  eligible  to  apply. 
Eligible  physician  assistant  programs 
are  those  which  are  either  accredited  by 
the  American  Medical  Association's 
Committee  on  Allied  Health  Education 
and  Accreditation  (AMA-CAHEA)  or  its 
successor  organization,  the  Commission 
on  Accreditation  of  Allied  Health 
Education  Programs  (CAAHEP). 

Funding  Priorities  and/or  Preferences 

As  provided  in  Section  791(a)  of  the 
Public  Health  Service  Act,  statutory 
preference  will  be  given  to  any  qualified 
applicant  that:  (AJ  has  a  high  rate  for 
placing  graduates  in  practice  settings 
having  the  principal  focus  of  serving 
residents  of  medically  imderserved 
communities;  or  (B)  during  the  2-year 
period  preceding  the  fiscal  year  for 
which  such  an  award  is  sought,  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  reconunended 
for  approval  by  the  peer  review  group. 

A  statutory  priority  will  be  given  to 
qualified  applicants  that  have  a  record 
of  training  individuals  who  are  from 
disadvantaged  backgrounds  (including 
racial  and  ethnic  minorities 
underrepresented  among  physician 
assistants). 

A  special  consideration  will  be  given 
under  Section  747(c)(3)  in  awarding 
grants  to  projects  which  prepare 
practitioners  to  care  for  underserved 
population  and  other  high-risk  groups 
such  as  the  elderly,  individuals  with 
HIV-AIDS.  substance  abusers, 
homeless,  and  victims  of  domestic 
violence. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$900,000. 


Estimated  Number  of  Awards 

6. 
Estimated  Project  Period 

3  Years. 

Technical  Assistance  Group 
Conference  Call:  To  be  held  on  January 
21.  1999.  Contact  Ed  Spirer  by  January 
14. 1999  to  participate  by  calling  301- 
443-1467  or  e-mail 
espirei€lhrsa.dhhs.gov. 

Application  Availability:  12/15/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.886. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  02/23/1999. 

Projected  Award  Date:  06/1999. 

Contact  Person:  Ed  Spirer. 
espirer@hrsa.dhhs.gov,  1-301-443- 
1467. 

Departments  of  Family  Medicine 

Authorization 

Section  747  of  the  Public  Health 
Service  Act,  42  U.S.C.  293k. 

Purpose 

Grants  are  awarded  to  establish, 
maintain,  or  improve  academic 
administrative  units  to  provide  clinical 
instruction  in  family  medicine;  to  plan 
and  develop  model  educational 
predoctoral.  faculty  development,  and 
graduate  medical  education  programs  in 
family  medicine  which  will  meet  the 
requirements  of  Section  747(a)  by  the 
end  of  the  project  period  of  Section 
747(b)  support;  to  support  academic  and 
clinical  activities  relevant  to  the  field  of 
family  medicine;  and  to  strengthen  the 
administrative  base  and  structure 
responsible  for  the  planning,  direction, 
organization,  coordination,  and 
evaluation  of  all  undergraduate  and 
graduate  family  medicine  activities. 

Eligibility 

Public,  or  private  nonprofit  accredited 
schools  of  medicine  or  osteopathic 
medicine  are  eligible  to  apply. 

Fimding  Priorities  and/ or  Preferences 

As  provided  in  Section  791(a)  of  the 
Public  Health  Service  Act,  statutory 
preference  will  be  given  to  any  qualified 
apphcant  that:  (A)  has  a  high  rate  for 
placing  graduates  in  practice  settings 
having  the  principal  focus  of  serving 
residents  of  medically  underserved 
communities;  or  (B)  during  the  2-year 
period  preceding  the  fiscal  year  for 
which  such  an  award  is  sought,  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rajik  above  the  20th 
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percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Under  Section  747(b),  a  funding 
preference  is  provided  for  qualiHed 
applicants  that  agree  to  expend  the 
award  for  the  purpose  of:  (1) 
estabhshing  an  academic  administrative 
unit  defined  as  a  department,  division, 
or  other  unit,  for  programs  in  family 
medicine;  or  (2)  substantially  expanding 
the  programs  of  such  a  unit. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$3,600,000. 
Estimated  Number  of  Awards 

20. 
Estimated  Project  Period 

3  Years. 

Technical  Assistance  Conference  Call: 
February  15, 1999.  Contact  Shelby 
Biedenkapp  by  January  29  to 
participate,  301-443-1467,  or  e-mail 
sbiedenkapp@hrsa.dhhs.gov. 

AppUcation  Availability:  10/09/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.984. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/15/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Shelby  Biedenkapp, 
sbiedenkapp@hrsa.dhhs.gov,  1-301- 
443-1467. 

Geriatric  Education  Centers 

Authorization 

Section  753  of  the  Public  Health 
Service  Act  (Previously  Section  777(a)), 
42  U.S.C.  2940. 

Purpose 

Grants  are  awarded  to  support  the 
development  of  collaborative 
arrangements  involving  several  health 
professions  schools  and  health  care 
facilities.  Geriatric  Education  Centers 
(GECs)  facilitate  training  of  health 
professional  faculty,  students,  and 
practitioners  in  the  diagnosis,  treatment, 
and  prevention  of  disease,  disability, 
and  other  health  problems  of  the  aged. 
Health  professionals  include  allopathic 
physicians,  osteopathic  physicians, 
dentists,  optometrists,  podiatrists, 
pharmacists,  nurse  practitioners, 
physician  assistants,  chiropractors, 
behavioral  and  mental  health 
professionals,  health  administrators, 
and  other  allied  health  professionals. 
Projects  supported  under  these  grants 
must  offer  training  involving  four  or 
more  health  professions,  one  of  which 


must  be  allopathic  or  osteopathic 
medicine,  and  must  address  one  or  more 
of  the  following  statutory  purposes:  (a) 
improve  the  training  of  health 
professionals  in  geriatrics;  (b)  develop 
and  disseminate  curricula  relating  to  the 
treatment  of  health  problems  of  elderly 
individuals;  (c)  support  the  training  and 
retraining  of  faculty  to  provide  such 
instruction  in  geriatrics;  (d)  support 
continuing  education  of  health 
professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and  (e)  provide  students  with 
clinical  training  in  geriatrics  in  nursing 
homes,  chronic  and  acute  disease 
hospitals,  ambulatory  care  centers,  and 
senior  centers. 

Eligibility 

Grants  may  be  made  to  accredited 
health  professions  schools  as  defined  by 
Section  799B(1),  or  programs  for  the 
training  of  physician  assistants  as 
defined  by  Section  799B(3),  or  schools 
of  allied  health  as  defined  by  Section 
799B(4),  or  schools  of  nursing  as 
defined  by  Section  853(2). 

Funding  Priorities  and/Or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,100,000. 
Estimated  Number  of  Awards 

8. 
Estimated  Project  Period 

3  years. 
Application  Availability:  10/05/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.969. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  12/21/1998. 

Projected  Award  Date:  04/1999. 

Contact  Person:  Barbara  Broome, 
bbroome@hrsa.dhhs.gov  1-301-443- 
6887. 

Basic/Core  Area  Health  Education 
Centers 

Authorization 

Section  751(a)(1)  of  the  Public  Health 
Service  Act  (Previously  Section 
746(a)(1)),  42  U.S.C.  293j. 

Purpose 

Grants  are  awarded  to  assist  schools 
to  improve  the  distribution,  supply  and 
quality  of  health  personnel  in  the  health 
services  delivery  system  by  encouraging 
the  regionalization  of  health  professions 
schools.  Emphasis  is  placed  on 


community-based  training  of  primary 
care  oriented  students,  residents,  and 
providers.  The  Area  Health  Education 
Centers  (AHEC)  program  assists  schools 
in  the  planning,  development,  and 
operation  of  AHEC's  to  initiate 
educational  system  incentives,  to  attract 
and  retain  health  care  personnel  in 
scarcity  areas.  By  linking  the  academic 
resources  of  the  university  health 
science  center  with  local  planning, 
educational  and  clinical  resources,  the 
AHEC  program  establishes  a  network  of 
community-based  training  sites  to 
provide  educational  services  to 
students,  faculty  and  practitioners  in 
underserved  areas  and  ultimately,  to 
improve  the  delivery  of  health  care  in 
the  service  area.  The  program  embraces 
the  goal  of  increasing  the  number  of 
health  professions  graduates  who 
ultimately  will  practice  in  underserved 
areas. 

Eligibility 

The  types  of  entities  eligible  to  apply 
for  this  program  have  been  expanded 
from  public  or  private  nonprofit 
accredited  schools  of  medicine  and 
osteopathic  medicine  to  include 
incorporated  consortia  of  such  schools, 
or  the  parent  institution  of  such  schools. 
Also,  in  States  in  which  no  area  health 
education  center  program  is  in 
operation,  an  accredited  school  of 
nursing  is  also  an  eligible  applicant. 

Matching  Requirements 

Awardees  shall  make  available 
(directly  or  through  contributions  from 
State,  county  or  municipal  governments, 
or  the  private  sector)  non-Federal 
contributions  in  cash  in  an  amount  that 
is  not  less  than  50  percent  of  the 
operating  costs  of  the  AHEC  Program, 
except  that  the  Secretary  may  grant  a 
waiver  for  up  to  75  percent  of  the 
amount  required  in  the  first  3  years  in 
which  an  awardee  receives  funds  under 
Section  751(a)(1). 

Funding  Priorities  and/or  Preferences 

Funds  shall  be  awarded  to  approved 
applicants  in  the  following  order:  (1) 
competing  continuations;  (2)  new  starts 
in  States  with  no  AHEC  program;  (3) 
other  new  starts;  and  (4)  competing 
supplementals.  AppUcations  reviewed 
and  scored  in  the  lowest  25th  percentile 
may  be  partially  funded  or  may  not  be 
funded. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$7,625,000. 
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Purpose 

The  program  Assists  schools  to 
improve  the  distribution,  supply,  and 
quality  of  healtl  i  personnel  in  the  health 
services  deliver  y  system  by  encouraging 
the  regionalizat  on  of  health  professions 
schools.  Emphajsis  is  placed  on 
community-based  training  of  primary 
care  oriented  students,  residents,  and 
providers.  The  Area  Health  Education 
Centers  (AHEC)  program  assists  schools 
in  the  development,  and  operation  of 
AHEC's  to  imphment  educational 
system  incentiv  bs  to  attract  and  retain 
health  care  personnel  in  scarcity  areas. 
By  linking  the  a  cademic  resources  of  the 
university  healt  ti  science  center  with 
local  planning,  educational  and  clinical 
resources,  the  AHEC  program 
establishes  a  network  of  health-related 
institutions  to  drovide  educational 
services  to  students,  faculty  and 
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Matching  Requirements 

Awardees  shall  make  available 
(directly  or  through  contributions  from 
State,  county  or  municipal  governments, 
or  the  private  sector)  recurring  non- 
Federal  contributions  in  cash  in  an 
amount  not  less  than  50  percent  of  the 
operating  costs  of  the  Model  State- 
Supported  AHEC  Program. 

Funding  Priorities  and/or  Preferences 

Funds  shall  be  awarded  to  approved 
applicants  in  the  following  order:  (1) 
competing  continuations;  (2)  new  starts 
in  States  with  no  AHEC  program;  (3) 
other  new  starts;  and  (4)  competing 
supplementals.  Applications  reviewed 
and  scored  in  the  lowest  25th  percentile 
may  be  partially  funded  or  may  not  be 
funded. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Number  of  Awards 


Application  Availability:  10/09/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.107. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  02/26/1999. 

Projected  Award  Date:  05/1999. 

Contact  Persons:  Louis  D.  Coccodrilli 
(lcoccodrilli@hrsa.dhhs.gov);  Carol  S. 
Gleich  (cgleich@hrsa.dhhs.gov).  1-301- 
443-6950. 

Health  Education  and  Training  Centers 

Authorization 

Section  752  of  The  Public  Health 
Service  Act  (Previously  Section  746(f)), 
42  U.S.C.  293j. 

Purpose 

Grants  are  awarded  to  assist  schools 
to  improve  the  distribution,  supply, 
quality  and  efficiency  of  personnel 
providing  health  services  in  the  State  of 
Florida  or  along  the  border  between  the 
United  States  and  Mexico  and  in  other 
urban/rural  areas  of  the  United  States  to 
any  population  group  that  has 
demonstrated  serious  unmet  health  care 
needs.  The  program  encourages  health 
promotion  and  disease  prevention 
through  public  education  in  border  and 
non-border  areas.  Each  Health 
Education  and  Training  Center  (HETC) 
project  will:  (a)  conduct  or  support  not 
less  than  one  training  and  educational 
program  for  physicians  and  one  for 
nurses  for  at  least  a  portion  of  the 
clinical  training  of  such  students  in  the 
proposed  service  area;  (b)  conduct  or 
support  training  in  health  education 
services.  A  school  of  public  health 


located  in  the  HETC  service  area  shall 
participate  in  the  HETC  program  if  the 
school  requests  to  participate. 

Note  that  funds  shall  be  awarded  in 
such  a  way  that  50  percent  of  amounts 
appropriated  for  each  fiscal  year  are  for 
the  establishment  or  operation  of  health 
education  training  centers  in  States 
along  the  United  States  and  Mexican 
border  and  in  the  State  of  Florida. 

Eligibility 

The  types  of  entities  eligible  for  this 
program  have  been  expanded  from 
public  or  private  nonprofit  accredited 
schools  of  medicine  and  osteopathic 
medicine,  to  include  incorporated 
consortia  of  such  schools,  or  the  parent 
institution  of  such  schools.  In  States  in 
which  no  area  health  education  center 
program  is  in  operation,  an  accredited 
school  of  nursing  is  also  an  eligible 
applicant. 

Funding  Priorities  and/or  Preferences 

Fifty  percent  of  the  appropriated 
funds  each  year  must  be  made  available 
for  approved  applications  for  Border 
HETCs.  The  amount  allocated  for  each 
approved  Border  HETC  application 
shall  be  determined  in  accordance  with 
a  formula.  Approved  non-Border  HETC 
applications  scored  in  the  lowest  25th 
percentile  may  be  partially  funded  or 
may  not  be  funded.  The  following 
funding  priorities  are  being  applied  in 
FY  1999:  (1)  Implementation  of  HETC 
Programs  training  a  minimum  of  50 
under-represented  minority  trainees 
annually  for  service  to  medically 
underserved  populations;  (2) 
Implementation  of  a  substantial  public 
health  training  experience  between  4  to 
8  weeks  for  a  minimum  of  25  trainees 
annually;  (3)  As  part  of  their  advisory 
group,  a  proposed  project  must  have 
representation  from  a  health  department 
from  the  area  being  served. 

Matching  Requirement 

Awardees  shall  provide  matching 
funds  from  non-Federal  sources 
(directly  or  through  donations  from 
public  or  private  entities,  in  cash  or  in- 
kind)  in  an  amount  not  less  than  25 
percent  of  total  operating  costs  of  the 
HETC  project. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  amount  of  This  Competition 

$3,550,000. 
Estimated  Number  of  Awards 

10-15. 
Estimated  Project  Period 

3  Years. 
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Application  Availability:  10/09/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.189. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  02/19/1999. 

Projected  Award  Date:  06/1999. 

Contact  Persons:  Louis  D.  Coccodrilli 
(lcoccodrilli@hrsa.dhhs.gov);  Carol  S. 
Gleich  (cgleich@hrsa.dhhs.gov),  1-301- 
443-6950. 

Quentin  N.  Burdick  Rural  Health 
Interdisciplinary  Program 

Authorization 

Section  754  of  the  Public  Health 
Service  Act,  42  U.S.C.  294p. 

Purpose 

The  goal  of  this  program  is  to  provide 
or  improve  access  to  health  care  in  rural 
areas.  Specifically,  projects  funded 
under  this  authority  shall  be  designed 
to:  (a)  Use  new  and  innovative  methods 
to  train  health  care  practitioners  to 
provide  services  in  rural  areas;  (b) 
demonstrate  and  evaluate  innovative 
interdisciplinary  methods  and  models 
designed  to  provide  access  to  cost- 
effective  comprehensive  health  care;  (c) 
deliver  health  care  services  to 
individuals  residing  in  rural  areas;  (d) 
enhance  the  amount  of  relevant  research 
conducted  concerning  health  care  issues 
in  rural  areas;  and  (e)  increase  the 
recruitment  and  retention  of  health  care 
practitioners  in  rural  areas  and  make 
rural  practice  a  more  attractive  career 
choice  for  health  care  practitioners. 

Eligibility 

Applications  will  be  accepted  from 
health  professions  schools,  academic 
health  centers,  State  or  local 
govenmients  or  other  appropriate  public 
or  private  nonprofit  entities  for  funding 
and  participation  in  health  professions 
and  nursing  training  activities. 

Applications  shall  be  jointly 
submitted  by  at  least  two  eligible 
applicants  with  the  express  purpose  of 
assisting  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  providers  in  rural  areas. 

Applicants  must  designate  a  rural 
health  care  agency  or  agencies  for 
clinical  treatment  or  training  including 
hospitals,  community  health  centers, 
migrant  health  centers,  rural  health 
clinics,  community  behavioral  and 
mental  health  centers,  long-term  care 
facilities.  Native  Hawaiian  health 
centers  or  facilities  operated  by  the 
Indian  Health  Service  or  an  Indian  tribe 
or  tribal  organization  or  Indian 
organization  under  a  contract  with  the 
Indian  Health  Service  under  the  Indian 
Self  Determination  Act. 


Funding  Priorities  and/or  Preferences 

A  preference  will  be  given  to  any 
qualified  applicant  that:  (1)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (2)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  So  that  new  applicants  may 
compete  equitably,  a  preference  will  be 
given  to  those  new  programs  that  meet 
at  least  four  of  the  criteria  described  in 
Section  791(c)(3)  concerning  medically 
underserved  communities  and 
populations. 

A  priority  will  be  given  to  approved 
applicant  institutions  (academic)  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  and  low  income 
populations  identified  as  at  risk  of  poor 
outcomes. 

Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  increase  the 
number  of  disadvantaged  health 
professions  students  and  provide 
community-based  training  experiences 
designed  to  improve  access  to  health 
care  services  in  underserved  areas.  This 
will  include  being  responsive  to 
population  groups  addressed  in  the 
President's  Executive  Orders  12876, 
12900,  and  13021.  These  include  such 
applicants  as  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Native 
Americans. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$1,800,000. 
Estimated  Number  of  Awards 

12. 
Estimated  Project  Period 

3  Years. 

Application  Availability:  11/01/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.192. 
Contact:  1-888-333-HRSA  (4772). 
Application  Deadline:  02/12/1999. 
Projected  Award  Date:  05/1999. 
Contact  Person:  Judith  E.  Amdt, 
jarndt@hrsa.dhhs.gov,  1-301-443-6763. 


Allied  Health  Projects 
Authorization 

Section  755  of  the  Public  Health 
Service  Act,  42  U.S.C.  294e. 

Purpose 

Grants  are  awarded  to  assist  eligible 
entities  in  meeting  the  costs  associated 
with  expanding  or  establishing 
programs  that  will:  expand  enrollments 
in  allied  health  disciplines  that  are  in 
short  supply  or  whose  services  are  most 
needed  by  the  elderly;  provide  rapid 
transition  training  programs  in  allied 
health  fields  to  individuals  who  have 
baccalaureate  degrees  in  health-related 
sciences;  establish  community-based 
training  programs  that  link  academic 
centers  to  rural  clinical  settings;  provide 
career  advancement  training  for 
practicing  allied  health  professionals; 
expand  or  establish  clinical  training 
sites  for  allied  health  professionals  in 
medically  underserved  or  rural 
communities  in  order  to  increase  the 
number  of  individuals  trained;  develop 
curriculum  that  will  emphasize 
knowledge  and  practice  in  the  areas  of 
prevention  and  heahh  promotion, 
geriatrics,  long-term  care,  home  health 
and  hospice  care,  and  ethics;  expand  or 
establish  interdisciplinary  training 
programs  that  promote  the  effectiveness 
of  allied  health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly;  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  link  allied  health, 
clinical  practice,  education,  and 
research;  and,  to  plan,  develop,  and 
operate  or  maintain  graduate  programs 
in  behavioral  and  mental  health 
professions. 

Eligibility 

"Eligible  entity"  for  the  purpose  of 
this  grant  program  means  health 
professions  schools,  academic  health 
centers,  State  or  local  governments  or 
other  appropriate  public  or  private 
nonprofit  entities  for  funding  and 
participation  in  health  professions 
training  activities. 

Eligible  academic  institutions  shall 
also  be  required  to  use  funds  in 
collaboration  with  two  or  more 
disciplines. 

Funding  Priorities  and/or  Preferences 

A  funding  preference  will  be  given  to 
applicants  who:  (a)  have  a  high  rate  for 
placing  graduates  in  practice  settings 
having  the  focus  of  serving  residents  of 
medically  underserved  communities,  or 
(b)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  have  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
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Section  736 
Service  Act,  42 

Purpose 

The  goal  of  tl|is  program  is  to  assist 
eligible  schools!  in  supporting  programs 
of  excellence  in  health  professions 
education  for  u  iderrepresented 
minority  individuals.  The  grantee  is 
required  to  use  jthe  funds  awarded:  to 
develop  a  large  competitive  applicant 
pool  through  linkages  with  institutions 
of  higher  education,  local  school 
districts,  and  other  community-based 
entities  and  establish  an  education 


pipeline  for  health  professions  careers; 
to  establish,  strengthen,  or  expand 
programs  to  enhance  the  academic 
performance  of  underrepresented 
minority  students  attending  the  school; 
to  improve  the  capacity  of  such  school 
to  train,  recruit,  and  retain 
underrepresented  minority  faculty 
including  the  payment  of  stipends  and 
fellowships;  to  carry  out  activities  to 
improve  the  information  resources, 
clinical  education,  curricula  and 
cultural  competence  of  the  graduates  of 
the  schools  as  it  relates  to  minority 
health  issues;  to  facilitate  faculty  and 
student  research  on  health  issues 
particularly  affecting  underrepresented 
minority  groups,  including  research  on 
issues  relating  to  the  delivery  of  health 
care;  to  carry  out  a  program  to  train 
students  of  the  school  in  providing 
health  services  to  a  significant  number 
of  under-represented  minority 
individuals  through  training  provided  to 
such  students  at  community-based 
health  facilities  that  provide  such  health 
services  and  are  located  at  a  site  remote 
from  the  main  site  of  the  teaching 
facilities  of  the  school;  and  to  provide 
stipends.  The  $500,000  minimum  award 
per  year  is  no  longer  required. 

Eligibility 

Eligible  applicants  are  accredited 
schools  of  allopathic  medicine, 
osteopathic  medicine,  dentistry, 
pharmacy,  graduate  programs  in 
behavioral  or  mental  health,  or  other 
public  and  nonprofit  health  or 
educational  entities. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$11,000,000. 

Estimated  Number  of  Awards 

20. 

Estimated  Project  Period 

3  Years. 

Application  Availability:  11/01/1998 

To  Obtain  This  Application  Kit 

CFDA  Number:  93.157. 

Contact:  1-888-3 3 3-HRS A  (4772). 

Application  Deadline:  03/29/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Roland  Garcia. 
rgarcia@hrsa.dhhs.gov,  1-301-443- 
2100. 


Health  Careers  Opportunity  Program 
(HCOP) 

Authorization 

Section  739  of  the  Public  Health 
Service  Act.  42  U.S.C.  293d. 

Purpose 

The  goal  of  this  program  is  to  assist 
individuals  from  disadvantaged 
backgrounds  to  undertake  education  to 
enter  a  health  profession.  The  HCOP 
program  works  to  build  diversity  in  the 
health  fields  by  providing  students  from 
disadvantaged  backgrounds  an 
opportunity  to  develop  the  skills  needed 
to  successfully  compete,  enter,  and 
graduate  from  health  professions 
schools. 

The  legislative  purposes  for  which 
HCOP  funds  may  be  awarded  are: 
identifying,  recruiting,  and  selecting 
individuals  from  disadvantaged 
backgrounds  for  education  and  training 
in  a  health  profession;  facilitating  the 
entry  of  such  individuals  into  such  a 
school;  providing  counseling, 
mentoring,  or  other  services  designed  to 
assist  such  individuals  to  complete 
successfully  their  education  at  such  a 
school;  providing,  for  a  period  prior  to 
the  entry  of  such  individuals  into  the 
regular  course  of  education  of  such  a 
school,  preliminary  education  and 
health  research  training  designed  to 
assist  them  to  complete  successfully 
such  regular  course  of  education  at  such 
a  school,  or  referring  such  individuals  to 
institutions  providing  such  preliminary 
education;  publicizing  existing  sources 
of  financial  aid  available  to  students  in 
the  education  program  of  such  a  school 
or  who  are  undertaking  training 
necessary  to  qualify  them  to  enroll  in 
such  a  program;  paying  scholarships,  as 
the  Secretary  may  determine,  for  such 
individuals  for  any  period  of  health 
professions  education  at  a  health 
professions  school;  paying  such 
stipends  for  such  individuals  for  any 
period  of  education  in  student- 
enhancement  programs  (other  than 
regular  courses),  except  that  such  a 
stipend  may  not  be  provided  to  an 
individual  for  more  than  12  months; 
carrying  out  programs  under  which 
such  individuals  gain  experience 
regarding  a  career  in  a  field  of  primary 
health  care  through  working  at  facilities 
of  public  or  private  nonprofit 
community-based  providers  of  primary 
health  services;  and  conducting 
activities  to  develop  a  larger  and  more 
competitive  applicant  pool  through 
partnerships  with  institutions  of  higher 
education,  school  districts,  and  other 
community-based  entities. 

The  "scholarships"  provision  will  not 
be  implemented  in  FY  1999. 
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Eligibility 

Eligible  applicants  include  schools  of 
medicine,  osteopathic  medicine,  public 
health,  dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health, 
chiropractic,  podiatric  medicine,  public 
or  nonprofit  private  schools  that  offer 
graduate  programs  in  behavioral  and 
mental  health,  programs  for  the  training 
of  physician  assistants,  and  other  public 
or  private  nonprofit  health  or 
educational  entities. 

Funding  Priorities  and/ or  Preferences 

A  funding  preference  will  be  given  to 
approved  applications  for  programs  that 
involve  a  comprehensive  approach  by 
several  public  or  nonprofit  private 
health  or  educational  entities  to 
establish,  enhance  and  expand 
educational  programs  that  will  result  in 
the  development  of  a  competitive 
applicant  pool  of  individuals  from 
disadvantaged  backgrounds  who  desire 
to  pursue  health  professions  careers. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$13,000,000. 
Estimated  Number  of  Awards 

67. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  11/01/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.822. 

Contact:  1-888-3 3 3-HRSA  (4772). 

Application  Deadline:  03/12/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Mario  Manecci, 
mmanecci@hrsa.dhhs.gov,  1-301—443- 
4493. 

Minority  Faculty  Fellowship  Program 
(MFFP) 

Authorization 

Section  738(b)  of  the  Public  Health 
Service  Act,  42  U.S.C.  293b. 


Purpose 

The  purpose  of  the  Minority  Faculty 
Fellowship  Program  is  to  increase  the 
number  of  underrepresented  minority 
individuals  who  are  members  of  the 
faculty  in  health  professions  schools. 
Applicants  must  demonstrate  that  they 
have  or  will  have  the  ability  to:  (1) 
identify,  recruit  and  select 
underrepresented  minority  individuals 
who  have  the  potential  for  teaching, 
administration,  or  conducting  research 
at  &  health  professions  institution;  (2) 
provide  such  individuals  with  the  skills 
necessary  to  enable  them  to  secure  a 
tenured  faculty  position  at  such 
institution,  which  may  include  training 
with' respect  to  pedagogical  skills, 
program  administration,  the  design  and 
conduct  of  research,  grant  writing,  and 
the  preparation  of  articles  suitable  for 
publication  in  peer  reviewed  journals; 
(3)  provide  services  designed  to  assist 
individuals  in  their  preparation  for  an 
academic  career,  including  the 
provision  of  counselors;  and  (4)  provide 
health  services  to  rural  or  medically 
underserved  populations. 

Eligibiliiy 

Eligible  applicants  are  schools  of 
medicine,  nursing,  osteopathic 
medicine,  dentistry,  pharmacy,  allied 
health,  podiatric  medicine,  optometry, 
veterinary  medicine,  public  health,  or 
schools  offering  graduate  programs  in 
behavioral  and  mental  health. 

Funding  Priorities  and/or  Preferences 

In  determining  awards,  the  Secretary 
will  also  take  into  consideration  equity 
among  health  disciplines  and 
geographic  distribution. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$200,000. 

Estimated  Number  of  Awards 


6. 


Estimated  Project  Period 

3  Years. 
Application  Availability:  11/1/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.923. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  01/29/1999. 

Projected  Award  Date:  05/1999. 

Contact  Person:  Armando  Pollack, 
apollack@hrsa.dhhs.gov,  1-301-443- 
2100. 

Primary  Health  Care  Programs 

Grants  Management  Office:  1-301- 
594-4235. 

Community  and  Migrant  Health  Centers 

Authorization 

Section  330  of  the  Public  Health 
Service  Act,  42  U.S.C.  254b. 

Purpose 

The  Community  Health  Center  and 
Migrant  Health  Center  (C/MHC) 
programs  are  designed  to  promote  the 
development  and  operation  of 
community-based  primary  health  care 
service  systems  in  medically 
underserved  areas  for  medically 
underserved  populations.  It  is  the  intent 
of  HRSA  to  continue  to  support  health 
services  in  these  areas,  given  the  unmet 
need  inherent  in  their  provision  of 
services  to  medically  underserved 
populations.  HRSA  will  open 
competition  for  awards  under  Section 
330  of  the  Public  Health  Service  Act 
(U.S.C.  254b  for  CHCs  and  U.S.C. 
254b(g)  for  MHCs)  to  support  health 
services  in  the  areas  currently  served  by 
these  grants.  Fifty-six  C/MHC  grantees 
will  reach  the  end  of  their  project 
periods  during  the  second  half  of  FY 
1999. 

Eligibility 

Applicants  are  limited  to  currently 
funded  programs  whose  project  periods 
expire  during  the  second  half  of  FY 
1999  and  new  organizations  proposing 
to  serve  the  same  populations  currently 
being  served  by  these  existing  programs. 


City 


State 


Deadline 


HRSA  Boston  Field  Office  (617)  565-1482 

Boston  

MA 
NH 

03/01/1999 

Littleton 

03/01/1999 

HRSA  New  York  Field  Office  (212)  264-2664 


St.  Thomas 

West  New  Yori< 

Brooklyn  

New  Brunswick  . 


02/01/1999 
03/01/1999 
03/01/1999 
03/01/1999 
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City 


HRSA  Philadelphia  Field  Office  (215)  861^422 


Blacksville  ... 
St.  Charles  . 
Philadelphia 
Suffolk  


HRSA  Atlanta  Held  Office  (404)  562-2996 


State 


WV 
VA 
PA 
VA 


Deadline 


02/01/1999 
02/01/1999 
02/01/1999 
03/01/1999 


Little  River          j 

sc 
sc 

FL 
MS 
FL 
FL 
GA 
NC 
FL 
GA 
FL 

02/01/1999 

02/01/1999 

Trpnton 

02/01/1999 

Shabuta 

02/01/1999 

St.  Petersburg  ., 
Broward  County 

02/01/1999 

02/01/1999 

03/01/1999 

Wilminnton 

03/01/1999 

Taltaha^<^e6 

03/01/1999 

Columhu^ 

03/01/1999 

Jacksonville 

03/01/1999 

HRSA  Chicago 

Held  Office  (312)  353-1715 

Chamoaian 

IL 

Wl 

Wl 

IN 

IN 

IN 

IL 

Ml 

IN 

02/01/1999 

Wausau        . .  .. 

03/01/1999 

Kfinosha 

03/01/1999 

Fvansville 

03/01/1999 

Ft  Wavne 

03/01/1999 

l-afavette 

03/01/1999 

Chicaao 

03/01/1999 

Muskegon  Hts.  i 
Indianaoolis 

03/01/1999 

02/01/1999 

HRSA  Dallas  Fi(  ild  Office  (214)  767-3872 

Benavides 

TX 

AR 

LA 

OK  (2) 

TX 

NM 

02/01/1999 

Clarendon    

02/01/1999 

St  Gabnel 

03/01/1999 

Oklahoma  City  .. 
El  Paso 

03/01/1999 

03/01/1999 

Lordsbura 

03/01/1999 

HRSA  Kansas  F 

ield  Office  (816)  426-6296 

Garden  City  ... 

Emporia 

Council  Bluffs 


KS 
KS 
lA 


03/01/1999 
03/01/1999 
03/01/1999 


HRSA  Denver  Ffeld  Office  (303)  844-3203 


Dove  Creek 

CO 
MT 
MT 

02/01/1999 

Helena        

03/01/1999 

Livinoston 

03/01/1999 

HRSA  San  Fran 

:isco  Field  Office  (415)  437-8090 

Carson  Citv  

NV 

AZ 

CA 

CA 

AZ 

HI 

CA 

AZ 

02/01/1999 

Nogales      

02/01/1999 

San  Mateo 

03/15/1999 

Berkeley     

03/01/1999 

Elfrida        

03/01/1999 

Waimanalo  

03/01/1999 

Redding 

03/01/1999 

Flagstaff 

03/01/1999 

HRSA  Seattle  Field  Office  (206)  615-2491 


Grays  Harbor 
Sand  Point .... 

Everett  

Longview  


WA 
AK 
WA 
WA 


03/01/1999 
03/01/1999 
03/01/1999 
03/01/1999 
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Special  Considerations 

Ck)mmunication  with  Field  Office 
staff  is  essential  for  interested  parties  in 
deciding  whether  to  pursue  Federal 
funding  as  a  C/MHC.  Technical 
assistance  and  detailed  information 
about  each  service  area,  such  as  census 
tracts,  can  be  obtained  by  contacting  the 
HRSA  Field  Office. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$30,280,000. 
Estimated  Number  of  Awards 

56. 
Estimated  Project  Period 

1-5  Years. 
Application  Availability:  Continuous 
To  Obtain  This  Application  Kit 

CFDA  Number: 
93.224    Community  Health  Centers 


93.246    Migrant  Health  Centers 
Contact:  1-888-3 3 3-HRS A  (4772) 
Application  Deadline:  Current  grant 

expiration  dates  vary  by  area. 
Applications  for  competing 

continuation  grants  are  due  120  days 

prior  to  the  expiration  of  the  current 

grant  award. 
Contact  Person:  Richard  Bohrer, 

rbohrer@hrsa.dhhs.gov,  1-301-594- 

4300. 

Health  Care  for  the  Homeless 
Authorization 

Section  330  of  the  Public  Health 
Service  Act,  42  U.S.C.  254b(h). 

Purpose 

The  Health  Care  for  the  Homeless 
(HCH)  program  is  designed  to  increase 
the  access  of  homeless  populations  to 
cost-effective,  case  managed,  and 
integrated  primary  care  and  substance 
abuse  services  provided  by  existing 
community-based  programs/providers. 
It  is  the  intent  of  HRSA  to  continue  to 
support  health  services  to  the  homeless 


populations  in  these  areas/locations 
given  the  continued  need  for  cost- 
effective,  community-based  primary 
care  services  for  medically  underserved 
populations  within  these  geographic 
areas.  One  HCH  grantee  will  reach  the 
end  of  its  project  period  during  the 
second  half  of  FY  1999. 

Eligibility 

Applicants  are  limited  to  the 
currently  funded  program  whose  project 
period  expires  in  FY  1999  and  new 
organizations  proposing  to  serve  the 
same  population  currently  being  served 
by  this  existing  program. 

Special  Consideration 

Communication  with  Field  Office 
staff  is  essential  for  interested  parties  in 
deciding  whether  to  pursue  Federal 
funding  as  an  HCH.  Detailed 
information  about  each  service  area, 
such  as  census  tracts,  can  be  obtained 
by  contacting  the  appropriate  HRSA 
Field  Office  listed  below: 


City 


State 


Deadline 


HRSA  Chicago  Field  Office  (312)  353-1715 


Indianapolis  IN 


02/01/1999 


Estimated  Amount  of  This  Competition 

$350,000. 
Estimated  Project  Period 

1-5  Years. 
Application  Availability:  Continuous 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.151. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  Current  grant 
expiration  dates  vary  by  area. 
Applications  for  competing 
continuation  grants  are  normally  due 
120  days  prior  to  the  expiration  of  the 
current  grant  award. 

Contact  Person:  Jean  Hochron, 
jhochron@hrsa.dhhs.gov,  1-301-594- 
4430. 

Healthy  Schools/Healthy  Communities 

Authorization 

Title  m  of  the  Public  Health  Service 
Act,  42  U.S.C.  241  et  seq. 

Purpose 

The  Healthy  Schools,  Healthy 
Communities  (HSHC)  program  supports 
community-based  primary  health  care 
providers  with  experience  in  this  area  as 
demonstrated  by  having  entered  into 
partnerships  with  schools  or  school 
districts  to  establish  school-based  health 


centers  that  provide  comprehensive 
primary  and  preventive  services.  The 
Bureau  of  Primary  Health  Care  plans  to 
hold  one  competition  during  the 
summer  of  1999  for  the  funds  associated 
with:  (1)  the  entire  group  of  HSHC 
grantees  that  will  be  completing  their 
approved  project  period  on  one  of  the 
two  dates  listed  below,  plus  (2)  a 
portion  of  the  FY  1999  increase  in  funds 
appropriated  to  programs  supported 
under  the  Health  Centers  Consolidation 
Act  that  will  be  used  to  support  new 
Healthy  Schools  Healthy  Communities 
projects.  Any  application  submitted  by 
a  currently-funded  grantee  with  a 
December  1  start  date  that  is  successful 
in  this  competition  will  be  held  and 
awarded  early  in  FY  2000,  subject  to  the 
availability  of  funds. 

Eligibility 

Public  and  private  nonprofit 
organizations  are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

Final  administrative  funding 
priorities/preferences  are  included  in 
the  application  materials. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 


Estimated  Amount  of  This  Competition 

$8,000,000. 
Estimated  Number  of  Awards 

40. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  02/01/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  93. 151  A. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  05/01/1999. 

Projected  Award  Date:  09/1999  and 
12/1999. 

Contact  Person:  La  Verne  Green, 
lgreen@hrsa.dhhs.gov,  1-301-594-4450. 

Grants  to  States  for  Loan  Repayment 
Programs 

Authorization 

Section  3381  of  the  Public  Health 
Ser\'ice  Act,  42  U.S.C.  254q-l. 

Purpose 

The  purpose  of  these  grant  funds  is  to 
assist  States  in  operating  programs  for 
the  repayment  of  educational  loans  of 
health  professionals  in  return  for  their 
practice  in  federally  designated  Health 
Professional  Shortage  Areas  to  increase 
the  availability  of  pri^nary  health 
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services  in  hea 
areas. 


Eligibility 

Any  State  is 
funding. 

Funding  Priorities 

None. 


I  eligible  to  apply  for 
ies  and/ or  Preferences 


Matching  Requirements 

States  seekin  i 
adequate  assuri  Jice 
the  costs  of  ma!  :i 
under  contract! 
professionals,  t  le 
available  (directly 
from  public  or 
Federal  contribbtions 


amount  equal  t6 
of  Federal  fundp 
In  determining 
Federal  contribut 
State  has  to  prcvi 
may  be  used  in 


support  must  provide 

that,  with  respect  to 
ing  loan  repayments 
with  health 
State  will  make 
or  through  donations 
jrivate  entities)  non- 
in  cash  in  an 
not  less  than  $1  for  $1 
provided  in  the  grant, 
the  amount  of  non- 
ions  in  cash  that  a 
ide,  no  Federal  funds 
the  State's  match. 


are  included  in  the 


Review  Criteria 

Final  criteria  • 
application  kit. 

Estimated  Amc  unt  of  this  Competition 

$2,454,000. 
Estimated  Nun^er  of  Awards 

13. 
Estimated  Proj^t  Period 

3  Years. 


Application 
To  Obtain  This 


1-8118-333- 


CFDA  Number 
Contact: 
Application 
Projected  Avljard 
Contact  Persfin 
ssalter@hrsa 


Black  Lung  Cli$ics 
Authorization 

Section  427( 
Benefits  Refom  i 
937(a). 


Purpose 

The  primary 
Lung  Clinics 
treatment  and 
Lung  patients 
occupationally 
diseases.  In  ad( 


programs  are 
finding  and  ou 
health 
patients  and 
to  determine 
of  Labor  or 
number  of  acti 
decreased 
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th  professionals  shortage 


Avjailability:  01/01/1999 
Application  Kit 


93.165. 

-HRSA  (4772). 
3eod/ine:  05/01/1999. 
Date:  09/1999. 
Susan  Salter, 
gov  1-301-594-^400. 


dhhs 


)  of  the  Black  Lung 
Act  of  1977.  30  U.S.C. 


e'.i 


purpose  of  the  Black 
gi  ant  program  is  to  provide 
lehabilitation  for  Black 
^d  others  with 
related  pulmonary 
ition,  individual  grantee 
pected  to  include  case 
reach,  preventive  and 
promoti  )n  services,  education  for 
thiir  families,  and  testing 
eligibility  for  Department 
Stal  e  benefits.  Although  the 

"e  coal  miners  has 
subs  :antially  because  of 


mechanization,  there  has  been  an 
increase  in  the  number  of  retired  coal 
miners  with  the  disease  and  in  the 
number  of  pulmonary  patients  from 
other  occupations.  A  current  objective 
of  the  program  is  to  expand  outreach  so 
that  more  of  the  eligible  population  is 
made  aware  of  the  services  offered  by 
the  grantee  clinics. 

Eligibility 

Health  clinics  that  serve  patients  with 
Black  Lung  disease  and  other 
occupationally-related  respiratory 
diseases  are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

A  priority  will  be  given  to  clinics  that 
provide  a  combination  of  services,  i.e., 
outreach,  testing,  treatment  and 
rehabilitation. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$5,000,000. 
Estimated  Number  of  Awards 

15. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  01/04/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.965. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Remy  Amoff. 
ramoff@hrsa.dhhs.gov,  1-301-594- 
4450. 

New  Delivery  Sites  and  New  Starts  in 
Programs  Funded  Under  the  Health 
Centers  Consolidation  Act 

Authorization 

Section  330  of  the  Public  Health 
Service  Act,  42  U.S.C.  254b,  254b(g), 
254b(h)  and  254d 

Purpose 

The  HRSA  will  support  the 
establishment  of  new  service  delivery 
sites  for  existing  centers  and/or  new 
health  centers  in  some  or  all  of  the 
following  programs:  Community  and 
Migrant  Health  Centers,  Health  Care  for 
the  Homeless  and  Public  Housing 
Primary  Care.  The  purpose  of  the 
Community/Migrant  Health  Centers 
programs  is  to  extend  preventive  and 
primary  health  services  to  populations 
currently  without  such  services  and  to 
improve  the  health  status  of  medically 
underserved  individuals  by  supporting 
the  establishment  of  new  points  of 


access  to  care.  The  Health  Care  for  the 
Homeless  program  is  designed  to 
increase  the  homeless  population's 
access  to  cost-effective  community- 
based  programs/providers.  The  Public 
Housing  Primary  Care  program 
increases  access  to  health  care  and 
improves  the  health  status  of  public 
housing  residents  by  providing 
comprehensive  primary  health  care 
services  in  or  near  public  housing 
projects,  directly  or  through 
collaborative  arrangements  with  existing 
community  based  programs/providers. 

Eligibility 

Public  and  private  nonprofit  entities 
are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

Final  priorities  and/or  preferences  are 
included  in  the  application  materials. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kits. 

Estimated  Amount  of  this  Competition 

$25,000,000. 
Estimated  Number  of  Awards 

75-100. 
Estimated  Project  Period 

3  Years. 

Application  Availability:  11/01/1998 

To  Obtain  These  Application  Kits 

CFDA  Numbers: 
93.224    Community  Health  Centers 
93.246    Migrant  Health  Centers 
93.151    Health  Care  for  the  Homeless 
93.927    Pubhc  Housing 

Contact:  1-888-333-HRSA  (4772). 
Application  Deadline:  04/01/1999. 
Projected  Award  Date:  09/1999. 

Contact  Persons 

93.224    Dick  Bohrer 

(dbohrer@hrsa.dhhs.gov)  1-301- 

594-4300 
93.246    Jack  Egan 

(jegan@hrsa.dhhs.gov)  1-301-594- 

4303 
93.151    Jean  Hochron 

(jhochron@hrsa.dhhs.gov)  1-301- 

594-4430 
93.927    Sherilyn  Pruitt 

(spruitt@hrsa.dhhs.gov)  1-301- 

594-4430 

fflV/AIDS  Programs 

Grants  Management  Office:  1-301- 
443-2280 

Aids  Education  and  Training  Centers 

Authorization 

Section  2692(a)  of  the  Public  Health 
Service  Act,  42.U.S.C.  300ff-ll. 
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Purpose 

The  purpose  of  this  competition  is  to 
provide  funding  to  public  and  private 
nonproHt  entities  and  schools  and 
academic  health  science  centers  in 
meeting  the  costs  of  projects — training 
health  personnel,  including 
practitioners  under  this  title  and  other 
community  providers  in  the  diagnosis, 
treatment  and  prevention  of  HIV 
disease,  including  the  prevention  of 
perinatal  transmission  of  the  disease 
and  including  measures  for  the 
prevention  and  treatment  of 
opportunistic  infections;  to  train  the 
faculty  of  schools  and  graduate 
departments  or  programs  of  medicine, 
nursing,  osteopathic  medicine, 
dentistry,  public  health,  allied  health, 
and  mental  health  practice  to  teach 
health  professions  students  to  provide 
for  the  health  care  needs  of  individuals 
with  HIV  disease;  and  to  develop  and 
disseminate  curricula  and  resource 
materials  relating  to  the  care  and 
treatment  of  individuals  with  such 
disease  and  the  prevention  of  the 
disease  among  the  individuals  who  are 
at  risk  of  contracting  the  disease. 

Eligibility 

Eligible  organizations  are  public  and 
nonprofit  private  entities  and  schools 
and  academic  health  science  centers. 

Funding  Priorities  and/ or  Preferences 

Preference  will  be  given  to  projects 
which  will:  (A)  train  or  result  in  the 
training  of  health  professionals  who  will 
provide  treatment  for  minority 
individuals  with  HTV  disease  and  other 
individuals  who  are  at  high  risk  of 
contracting  such  disease;  and  (B)  train, 
or  result  in  the  training  of,  minority 
health  professionals  and  minority  allied 
health  professionals  to  provide 
treatment  for  individuals  with  such 
disease. 

Special  Considerations 

Special  consideration  will  be  given  to 
projects  that  are  consistent,  logical, 
geographical  or  epidemiological 
conformations  and  those  projects  that 
can  demonstrate  educational  outcomes 
or  clinical  impact  of  their  projects. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$17,000,000. 
Estimated  Number  of  Awards 

5-10. 
Estimated  Project  Period 

1-3  Years. 


Application  Availability:  01/04/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.145 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  07/1999. 

Contact  Person:  Joan  Holloway, 
jholloway@hrsa.dhhs.gov,  1-301-443- 
9091. 

Ryan  White  Title  III  HIV  Early 
Intervention  Services  Grants 

Part  C  of  Title  XXVI  of  The  Public 
Health  Service  Act,  as  amended  by  the 
Ryan  White  Care  Act  Amendments  of 
1996,  Public  Law  104-146,  42  U.S.C. 
300ff-51— 300ff-67, 

Purpose 

The  purpose  of  this  program  is  to 
provide,  on  an  outpatient  basis,  high 
quality  eeirly  intervention  services/ 
primary  care  to  individuals  with  HIV 
infection.  This  is  accomplished  by 
increasing  the  present  capacity  and 
capability  of  eligible  ambulatory  health 
service  entities.  These  expanded 
services  become  a  part  of  a  continuum 
of  HIV  prevention  and  care  for 
individuals  who  are  at  risk  for  HIV 
infection  or  are  HIV  infected.  All  Title 
ni  programs  must  provide:  HIV 
counseling  and  testing;  counseling  and 
education  on  living  with  HIV; 
appropriate  medical  evaluation  and 
clinical  care;  and  other  essential 
services  such  as  oral  health  care, 
outpatient  mental  health  services  and 
nutritional  services,  and  appropriate 
referrals  for  specialty  services. 

Eligibility 

Eligible  applicants  are  public  or 
nonprofit  private  entities  that  are: 
Section  330  Health  Centers;  grantees 
funded  under  Section  1001  regarding 
Family  Planning;  Comprehensive 
Hemophilia  EHagnostic  and  Treatment 
Centers;  Federally  Qualified  Health 
Centers;  or  nonprofit  private  entities 
that  provide  comprehensive  primary 
care  services  to  populations  at  risk  of 
HTV  disease. 

Funding  Priorities  and/or  Preferences 

In  awarding  these  grants,  priority  will 
be  given  to  approved/ unfunded 
applicants  who  submitted  an 
application  for  funding  in  FY  1998. 

Review  Criteria 

Final  criteria  will  be  included  in  the 
apphcation  kit. 

Estimated  Amount  of  This  Competition 

$6,400,000. 
Estimated  Number  of  Awards 

20. 


Estimated  Project  Period 

3  Years. 
Application  Availability:  01/30/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93-918A 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  05/01/1999. 

Projected  Award  Date:  07/1999. 

Contact  Person:  Andrew  Kruzich, 
akruzich@hrsa.dhhs.gov,  1-301-443- 
0735. 

Ryan  White  Title  UI  HIV  Early 
Intervention  Services  Planning  Grants 

Part  C  of  Title  XXVI  of  the  Public 
Health  Service  Act,  as  amended  by  The 
Ryan  White  Care  Act  Amendments  of 
1996,  Public  Law  104-146,  42  U.S.C. 
300ff-51— 300ff-67. 

Purpose 

The  purpose  of  this  grant  program  is 
to  support  communities  and  health  care 
service  entities  in  their  planning  efforts 
to  develop  a  high  quality  and  broad 
scope  of  primary  health  care  services  for 
people  in  their  service  areas  who  are 
living  with  HIV  or  at  risk  of  infection. 
Applications  must  propose  planning 
activities  which  will  lead  to  the 
establishment  of  comprehensive 
outpatient  HTV  primary  care  services. 
This  grant  program  supports  activities  of 
the  planning  process  and  does  not  fund 
any  service  delivery  or  patient  care. 

Eligibility 

Eligible  applicants  are  public  or 
nonprofit  private  entities;  applicants 
can  not  be  current  Ryan  White  Title  HI 
Early  Intervention  Service  Program 
grant  recipients. 

Funding  Priorities  and/or  Preferences 

In  awarding  these  grants,  priority  will 
be  given  to:  1)  applicants  located  in 
rural  or  underserved  areas  where 
emerging  or  ongoing  HIV  primary  health 
care  needs  have  not  been  adequately 
met  and  2)  applicants  proposing  to 
build  HIV  primary  care  capacity  of 
indigenous  organizations  serving 
African  American  populations. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$3,943,000. 
Estimated  Number  of  Awards 

79. 
Estimated  Project  Period 

1  or  2  Years. 
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Application 
To  Obtain  This 

CFDA  Number: 

Contact: 
Application 


Projected  Awi 

Contact 
akruzich@hrsa. 
0735. 


Ryan  White  Titk  TV;  Existing 
Geographic  Arffps 

Authorization 


Section  2671 
Service  Act,  42 
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Avkilability:  02/28/1999 
Application  Kit 
93.918B 

l-8fi8-333-HRSA  (4772). 
Ziead//ne;  06/18/1999. 
(ircf  Date;  09/1999. 
Perse  n.  Andrew  Kruzich. 
( ihhs.gov,  1-301-443- 


)fThe  Public  Health 
J.S.C.  300ff-71. 


Purpose 

The  purpose  if  the  Title  IV  funding  is 
to  improve  acceps  to  primary  medical 
care,  research,  and  support  services  for 
children,  youth)  women  and  families 
infected  with  HIV.  Funded  projects  will 
link  clinical  research  and  other  research 
with  comprehensive  care  systems,  and 
improve  and  exband  the  coordination  of 
a  system  of  conmrehensive  care  for 
women,  infantsfchildren  and  youth 
who  are  infected/affected  by  HIV.  Funds 
will  be  used  to  ^upport  programs  that: 
(1)  cross  established  systems  of  care  to 
coordinate  service  delivery,  HIV 
prevention  effofts,  and  clinical  research 
and  other  reseafch  activities;  and  (2) 
address  the  intetisity  of  service  needs, 
high  costs,  and  other  complex  barriers 
to  comprehensive  care  and  research 
experienced  by  lunderserved  at-risk  and 
limited  populations.  Activities  under 
these  grants  shcjuld  address  the  goals  of: 
enrolling  and  mjaintaining  clients  in  HIV 
primary  care;  increasing  client  access  to 
research  by  linking  HIV/ AIDS  clinical 
research  trials  and  activities  with 
comprehensive  care;  fostering  the 
development  ai^d  support  of 
comprehensive;  community-based  and 
family  centered  I  care  infrastructures,  and 
emphasizing  prevention  within  the  care 
system  includirig  the  prevention  of 
perinatal  HIV  transmission. 

EHgibility 

Eligible  organizations  are  public  or 
private  nonprofit  entities  that  are 
currently  funded  Title  IV  programs 
whose  project  periods  expire  in  FY  1999 
and  new  organi:  nations  proposing  to 
serve  the  same  |)opulations  currently 
being  served  by  these  existing  projects. 
These  areas  are 


State 


AL 
CA 

CT 


Areas 


Birmi  igham/Montgomery. 
LaJoi  la/San  Diego. 
San  I  "rancjsco. 

Hartfi  >r(J/New  London/New 

Ha  ^en. 


State 

Areas 

Bridgeport/Stamford. 

DC 

Washington. 

FL 

Orlando. 

MD  

Statewide. 

Ml  

Detroit. 

NC  

Charlotte/Durtiam. 

NH  

Statewide. 

NY  

Manhattan. 

Stony  Brook. 

Queens. 

PA  

Philadelphia. 

SC  

Statewide. 

Funding  Priorities  and/or  Preferences 

Funding  priority  in  this  category  will 
be  given  to  projects  that  support  a 
comprehensive,  coordinated  system  of 
HIV  care  serving  children,  youth, 
women  and  families  and  are  linked  with 
or  have  initiated  activities  to  link  with 
clinical  trials  or  other  research. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$9,400,000. 
Estimated  Number  of  Projects 

16. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  02/26/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.153A 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/30/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Wayne  Sauseda, 
wsauseda@hrsa.dhhs.gov,  1-301—443- 
9051. 

Ryan  White  Title  IV:  New  Geographic 
Areas 

Authorization 

Section  2671  of  The  Public  Health 
Service  Act,  42  U.S.C.  300ff-71. 

Purpose 

Organizations  should  be  able  to 
demonstrate  expertise  in  the 
coordination  or  provision  of 
comprehensive  medical  and  social 
services  to  children,  youth,  women  and 
families.  The  purpose  of  the  Title  IV 
funding  is  to  improve  access  to  primary 
medical  care,  research  and  support 
services  for  children,  youth,  women  and 
families  infected  with  HIV.  Funded 
projects  will  link  clinical  research  and 
other  research  with  comprehensive  care 
systems,  and  improve  and  expand  the 
coordination  of  a  system  of 
comprehensive  care  for  women,  infants, 


children  and  youth  who  are  infected/ 
affected  by  HIV.  Funds  will  be  used  to 
support  programs  that:  (1)  Cross 
established  systems  of  care  to 
coordinate  service  delivery,  HIV 
prevention  efforts,  and  clinical  research 
and  other  research  activities;  and  (2) 
address  the  intensity  of  service  needs, 
high  costs,  and  other  complex  barriers 
to  comprehensive  care  and  research 
experienced  by  underserved,  at-risk  and 
limited  populations.  Activities  under 
these  grants  should  address  the  goals  of: 
enrolling  and  maintaining  clients  in  HIV 
primary  care;  increasing  client  access  to 
research  by  linking  HIV/ AIDS  clinical 
research  trials  and  activities  with 
comprehensive  care;  fostering  the 
development  and  support  of 
comprehensive,  community-based  and 
family  centered  care  infrastructures; 
and,  emphasizing  prevention  within  the 
care  system  including  the  prevention  of 
perinatal  HIV  transmission. 

Eligibility 

Eligible  organizations  are  public  or 
private  nonprofit  entities  that  provide  or 
arrange  for  primary  care. 

Funding  Priorities  and/or  Preferences 

Preference  for  funding  may  be  given 
to  applicants  which  help  to  achieve  an 
equitable  geographical  distribution  of 
programs  across  all  States  and 
Territories,  especially  programs  that 
provide  services  in  rural  or  underserved 
communities  where  the  HIV/ AIDS 
epidemic  is  increasing. 

Special  Consideration 

This  initiative  is  targeted  to 
applicants  in  geographic  areas  where 
the  HIV/ AIDS  epidemic  is  increasing 
among  women,  children  and 
adolescents  and  where  other  resources 
targeted  to  these  populations  are  limited 
or  non-existent.  These  grants  are  for 
geographic  areas  not  listed  below. 


State 

Areas 

AZ  

Phoenix. 

CA 

Los  Angeles. 

Oakland. 

CO 

Denver. 

FL 

Tampa/St.  Petersburg. 

Ft.  Lauderdale. 

Miami. 

Jacksonville. 

GA 

Atlanta. 

IL  

Chicago. 

LA 

New  Orleans. 

MA 

Statewide. 

MO  

St.  Louis. 

NC  

Washington. 

NJ 

Statewide. 

NV  

Las  Vegas. 

NY  

Albany. 

Bronx. 

Brooklyn. 
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State 

Areas 

OH 

Columbus. 

PR 

Statewide. 

Rl  

Statewide. 

TN  

Memphis. 

TX  

Dallas. 

Fort  Worth. 

Houston. 

San  Antonio. 

WA  

Seattle. 

Wl 

Statewide. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,450,000. 
Estimated  Number  of  Awards 

5. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  02/26/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.153B 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/30/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Wayne  Sauseda, 
wsauseda@hrsa.dhhs.gov,  1-301-443- 
9051. 

mV/AIDS  Program  Notes 

The  Bureau  of  HIV/ AIDS  anticipates 
the  announcement  of  the  Fiscal  Year 
1999  Special  Projects  of  National 
Significance  (SPNS)  Program  later  in  the 
Summer  1999  HRSA  Preview. 

Maternal  and  Child  Health  Programs 

Grants  Management  Office:  1-301- 
443-1440. 

Eligibility 

42  CFR  Part  51a.3  *. 

(a)  With  the  exception  of  training  and 
research,  as  described  in  paragraph  (b) 
of  this  section,  any  public  or  private 
entity,  including  Indian  tribe  or  tribal 
organization  (as  those  terms  are  defined 
at  25  U.S.C.  450b)  is  eligible  to  apply  for 
Federal  funding  under  this  Part;  (b) 
Only  public  or  nonprofit  private 
institutions  of  higher  learning  may 
apply  for  training  grants.  Only  public  or 
nonprofit  institutions  of  higher  learning 
and  public  or  private  nonprofit  agencies 
engaged  in  research  or  in  programs 
relating  to  maternal  and  child  health 
and/or  services  for  children  with  special 
health  care  needs  may  apply  for  grants, 
contracts  or  cooperative  agreements  for 
research  in  maternal  and  child  health 
services  or  in  services  for  children  with 
special  health  care  needs. 


Genetic  Services 
Authorization 

Title  V  of  The  Social  Security  Act.  42 
U.S.C.  701. 

Purpose 

This  program  supports  a  cooperative 
agreement  to  develop  standardized 
guidelines  for  vision  screening  for  the 
preschool  child.  Funds  will  be  used  to 
promote:  (1)  development  and 
maintenance  of  systems  of  care  that 
ensure  early  identification  of  children 
with  special  health  care  needs, 
including  those  with  genetic  conditions, 
(2)  development  and  demonstration  of 
linkages  between  screening  programs 
and  medical  homes  for  timely  and 
appropriate  intervention,  (3)  creative 
approaches  for  provider  and  consumer 
genetics  education,  and  (4)  strategies  for 
developing  and  tracking  quality 
indicators  that  focus  on  the  structure  of 
delivery  and  outcome  of  care.  Such 
information  will  provide  the  basis  for 
needs  assessment,  policy  development 
and  quality  improvement  efforts. 
Federal  involvement  will  be  specified  in 
the  application  materials. 

Eligibility 

42CFRPart51a.3*. 

Funding  Priorities  and/ or  Preferences 

Special  consideration  for  funding  will 
be  given  to  organizations  with  special 
knowledge  and  expertise  of  vision 
screening  programs  at  the  State  and 
local  level. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit 

Estimated  Amount  of  This  Competition 

$200,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

1  Year. 
Application  Availability:  01/11/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110A 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/23/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Michele  Lloyd- 
Puryear,  mpuryear@hrsa.dhhs.gov  1- 
301-443-1080. 

Genetic  Services — Integrated  Services 
For  Children  With  Genetic  Conditions 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 


Purpose 

Grants  are  awarded  for  projects  that 
coordinate  care  and  integrate 
community  services  for  individuals 
with  genetic  conditions  such  as 
individuals  with  thalassemia  and 
infants  with  sickle  cell  disease 
identified  through  State  newborn 
screening  programs. 

Eligibility 

42CFRPart51a.3V 

Funding  Priorities  and/or  Preferences 

Special  consideration  for  funding  will 
be  given  to:  (1)  projects  that  evaluate  the 
impact  of  early  intervention  on 
morbidity  and  mortality  of  infants  with 
disease  detected  by  State  newborn 
screening  programs,  (2)  public  and 
private  community  based  entities; 
community/State  agency  partnerships; 
and  community  coalitions. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 
$800,000. 

Estimated  Number  of  Awards 
4-7. 

Estimated  Project  Period 

1-3  Years. 
Application  Availability:  01/11/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110A 

Contact:  l-fl88-333-HRSA  (4772). 

Application  Deadline:  04/23/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Michele  Lloyd- 
Puryear,  mpuTyear@hrsa.dhhs.gov,  1- 
301-443-1080. 

Genetic  Services — Newborn  Screening 

Authorization 

Title  V  of  the  Social  Security  Act.  42 
U.S.C.  701. 

Purpose 

Grants  are  awarded  for  projects  that 
develop  and  demonstrate  the  use  of 
information  systems  for  the  integration 
of  State  newborn  screening  programs 
with  population  based,  community 
based  and  family  centered  early 
intervention  programs  that  are  tied  to 
outcome  driven  systems  of  service  to 
families  with  special  health  needs. 

Eligibility 

42CFRPart  51a.3*. 

Funding  Priorities  and/or  Preferences 

Priority  will  be  given  to  Community/ 
State  agency  partnerships  in  coalition 
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private  community 


with  public  and 
based  providers 

Review  Criteria 

Final  criteria  i  re  included  in  the 
application  kit. 

Estimated  Amoi  nt  of  This  Competition 

$700,000. 
Estimated  Nurnl  er  of  Awards 

8-12. 
Estimated  Proje(  t  Period 

1-3  Years. 
Application  Avs  ilability:  01/11/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  63. IIOA 

Contact:  l-88il-333-HRSA  (4772). 

Application  Deadline:  04/23/1999. 

Projected  Awcrd  Date:  09/1999. 

Contact  Persoj:  Michele  Lloyd- 
Puryear,  mpurye  ar@hrsa.dhhs.gov,  1- 
301-443-1080. 

Genetic  Services  —National  Genetic 
Resource  Center 


Authorization 

Title  V  of  The 
U.S.C.  701. 


Social  Security  Act.  42 


Purpose 

The  purpose  c  f  this  cooperative 
agreement  is  to  support  a  national 
policy  center  to  jutline  national  policy 
to  improve  the  q  uality,  accessibility  and 
utilization  of  genetic  services  at  the 
national.  State,  and  community  level. 
The  center's  actii'ities  would  include: 
(1)  provide  assis  ance  to  implement 
strategic  plannir  g  to  assure  the 
availability  of  genetic  services  at  the 
State  and  commimity  level,  (2)  collect 
and  analyze  Stats  newborn  screening 
data  to  provide  i  iformation  at  the  State 
and  community  evel,  (3)  address 
relevant  issues  pertinent  to  the 
utilization  of  geretic  medicine  and 
technologies  at  regional  and  national 
conferences,  (4)  ievelop,  coordinate, 
and  promote  geretics  educational 
activities  for  prii  lary  care  providers  and 
5)  form  a  newborn 
panel  to  respond  to 
consultation  and 
technical  assistahce.  Federal 
involvement  wil  be  specified  in  the 
application  mate  rials. 

Eligibility 

42CFRPart  5ta.3 


consumers,  and 
screening  expert 
state  requests  foi 


arena  of  newborn 
and  with  an  exis  ting 


Funding  Prioritii  ss  and/ or  Preferences 

Preferences  w 
organizations  wi|th 


11  be  given  to  national 
expertise  in  the 
screening  and  genetics 
infrastructure  for 


policy  analysis  at  the  national  level  on 
issues  related  to  genetics. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  Tthis  Competition 

$350,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

1-3  Years. 
Application  Availability:  01/11/1999 
To  Obtain  This  Aapplication  Kit 

CFDA  Number:  93.110A 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/23/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Michele  Lloyd- 
Puryear,  mpuryear@hrsa.dhhs.gov,  1- 
301-443-1080. 

Comprehensive  Hemophilia  Diagnostic 
6"  Treatment  Centers 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

This  program  supports  the  provision 
of  comprehensive  care  to  people  with 
hemophilia  and  their  families  through 
an  integrated  regional  network  of 
centers  of  excellence  in  the  diagnosis 
and  treatment  of  hemophilia  and  related 
bleeding  disorders.  Funds  will  be  used 
to  promote:  (1)  maintenance  and 
enhancement  of  comprehensive  care 
teams  to  meet  the  medical, 
psychosocial,  peer  support,  genetic 
counseling,  and  financial  support  needs 
of  patients  and  their  families,  (2) 
continued  outreach  to  unserved  and 
underserved  people  with  congenital 
bleeding  disorders,  (3)  collaboration 
with  the  prevention  and  peer  support 
and  education  activities  funded  at  these 
centers  by  the  Centers  for  Disease 
Control  and  Prevention  (CDCP),  (4) 
continued  collaboration  with 
hemophilia  treatment  centers  within  the 
defined  Maternal  and  Child  Health 
Bureau  (MCHB)  regions  and  promotion 
of  family-centered  care  within  the 
patient  population. 

Eligibility 

42CFRPart51a.3*. 

Funding  Priorities  and/ or  Preferences 

Special  consideration  for  funding  will 
be  given  to:  (1)  previously  funded 
Regional  grantees  who  have  developed, 
maintained,  and  improved  the  network 


of  integrated  treatment  centers  within 
their  respective  MCHB  regions;  (2) 
public  and  private  organizations  that 
can  demonstrate  the  ability  to  organize 
and  administer  a  regional  network  of 
affiliated  treatment  centers,  meeting  the 
standards  and  criteria  for 
comprehensive  care  centers  of  the 
National  Hemophilia  Foundation  (NHF) 
and  the  requirements  of  the  MCHB 
Hemophilia  Program  Guidance  for  1999. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$5,300,000. 
Estimated  Number  of  Awards 

12. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  03/19/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93. 11  OB 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  05/15/1999. 

Projected  Award  Date:  09/1999. 

Contact  Person:  Patrick  McGuckin, 
pmcguckin@hrsa.dhhs.gov,  1-301—443- 
1080. 

Partnership  For  Information  and 
Communications  (PIC) 

Authorization 

Title  V  of  the  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

This  program  supports  cooperative 
agreements  with  governmental, 
professional  and  private  organizations 
represented  by  leaders  concerned  with 
issues  related  to  maternal  and  child 
health  and  involved  in  sustaining 
systems  of  care  and/or  providing  family 
support  to  persons  affected  by  severe 
illness  or  injury. 

Further,  these  partnerships  will 
promote  attention  to  issues  related  to 
services  across  the  continuum  of  care, 
including  training,  prevention  and 
service  delivery  enhancement,  through 
direct  communication  with  and 
information  sharing  among  the  MCHB 
and  other  affiliated  stakeholders. 
Federal  involvement  will  be  specified  in 
the  guidance. 

Eligibility 

42  CFR  Part  51a.3  *. 

Funding  Priorities  and/ or  Preferences 

For  FY  1999,  preference  will  be  given 
to  national  membership  organizations 
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representing  survivors  of  traumatic 
brain  injury  (TBI),  providing  emergency 
medical  care  for  children,  and 
representing  State  TBI  and  Emergency 
Medical  Service  programs. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$800,000. 
Estimated  Number  of  Awards 

4. 
Estimated  Project  Period 

5  Years. 
Application  Availability:  01/04/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93. HOG 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  02/23/1999. 

Project  A  ward  Date:  04/1 999. 

Contact  Person:  David  Heppel, 
dheppel@hrsa.dhhs.gov  1-301-443- 
2250. 

Maternal  and  Child  Health  Research 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

The  purpose  of  this  program  is  to  seek 
new  knowledge  and  support  applied 
research  to  improve  maternal  and  child 
health  which  has  the  potential  for  ready 
transfer  of  findings  to  State  and 
community  health  care  delivery 
programs. 

Eligibility 

42CFRPart51a.3  *. 

Funding  Priorities  and  or  Preferences 

A  comprehensive  research  agenda 
based  upon  the  needs  of  children  and 
families  is  part  of  the  application 
guidance.  Special  consideration  will  be 
given  to  projects  which  emphasize  the 
need  for  new  knowledge  for:  assuring 
access  to  quality  care  through  outreach 
and  removal  of  barriers  to  care  for  low- 
income,  hard-to-reach  and  at-risk 
populations  particularly  in  inner-city 
and  rural  areas;  eliminating  racial  and 
ethnic  child  health  status  disparities; 
preventing  preterm  delivery  and  low 
birth  weight,  and  enhancing  the  content 
and  quality  of  pre-  and  postnatal  care, 
including  overcoming  barriers  to 
prenatal  care  and  factors  influencing 
decision-making  and  care  seeking 
behavior;  the  role  that  fathers  play  in 
caring  for  and  nurturing  the  health, 
growth,  and  development  of  children; 


the  effects  of  health  care  reform  and 
managed  care  on  access  to,  and  use  of, 
maternal  and  child  health  services. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$866,000. 

Estimated  Number  of  Awards 


10. 
Estimated  Project  Period 
1  Year 


\ 


AppHcation  Availability:  11/01/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.1  lORS 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Gontran  Lamberty. 
glamberty@hrsa.dhhs.gov,  1-301-443- 
2190. 

Training — Continuing  education/ 
Collaboration  Pediatrics/Child 
Psychiatry 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

The  purpose  of  this  program  is  to 
foster  joint  pediatrics-child  psychiatry 
continuing  education  in  the 
psychosocial-developmental  aspects  of 
child  health,  utilizing  a  study  group 
approach  that  emphasizes  the  practical 
challenges  confronted  by  community- 
based  practitioners.  This  program 
promotes  collaboration  in  education 
between  pediatricians  and  child 
psychiatrists  in  order  to  address  unmet 
needs  for  enhanced  attention  to 
psychosocial-developmental  aspects  of 
child  health.  This  objective  reflects  the 
need  for  reduction  of  adolescent 
suicide,  integration  of  mental  health 
services  into  health  homes  and 
assurance  of  the  health  and  well  being 
of  MCH  target  populations.  These 
developments  should  lead  to  more 
integration  of  health/mental  health  care 
with  concomitant  gains,  especially  in 
health  promotion  and  primary  and 
secondary  prevention  of  psychosocial 
problems  and  disorders. 

Eligibility 

42CFRPart  51a.3  *. 
Funding  Priorities  and/or  Preferences 

None. 


Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition. 

$150,000. 
Estimated  Number  of  Awards 

10-12. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  02/01/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110TN 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  07/1999. 

Contact  Person:  Shelley  Benjamin, 

sbenjamin@hrsa.dhhs.gov,  1-301- 
443-2190. 

Training— Continuing  Education  and 
Development — Training  Institute 

Authorization 

Title  V  of  The  Social  Security  Act.  42 
U.S.C.  701. 

Purpose 

Continuing  Education  and 
Development  (CED)  focuses  on 
increasing  leadership  skills  of  MCH 
professionals;  facilitating  timely  transfer 
and  application  of  new  information, 
research  findings  and  technology  related 
to  MCH;  and  updating  and  improving 
the  knowledge  and  skills  of  health  and 
related  professionals  in  programs 
serving  mothers  and  children.  The  CED 
program  will  support  conduct  of  short- 
term,  non-degree  related  courses, 
workshops,  conferences,  symposia, 
institutes,  and  distance  learning 
strategies  and/or;  development  of 
curricula,  guidelines,  standards  of 
practice,  and  educational  tools/ 
strategies  intended  to  assure  quality 
health  care  for  the  MCH  population. 

Eligibility 

42CFRPart51a.3  V 
Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$275,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

3  Years. 
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Application  Availability:  04/01/1999 
To  Obtain  Th^  Application  Kit 

CFDA  Numbek:  93.110TO 

Contact:  1-688-333-HRSA  (4772). 

Application  Deadline:  06/01/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Diana  Rule, 
drule@hrsa.dl>hs.gov  1-301-443-2190. 

Children  Witl\  Special  Health  Care 
Needs:  Adolescent  Transition 

Authorization! 

Title  V  of  T^e  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

This  program  supports  ongoing  efforts 
to  develop  comprehensive,  culturally 
competent,  community-based,  family- 
centered,  coordinated  care  systems  for 
adolescents  with  special  health  care 
needs  and  their  families.  The  funds  are 
intended  to  establish  public/private 
partnerships  to:  (1)  establish  models  of 
coordination  tnd  transition  between 
tertiary  and  specialty  care  providers  and 
community  ptoviders  in  the  pediatric 
and  adult  health  care  field;  (2) 
strengthen  the  community  provider 
network  for  adolescents  and  young 
adults  with  special  health  care  needs; 
(3)  estabhsh  nedical  homes,  through 
pediatric/adult  stages,  for  adolescents 
with  special  health  care  needs;  and  (4) 
maximize  potential  for  employment 
with  adequata  health  benefits.  These 
efforts  are  based,  in  part,  on  the  work  of 
the  Federal  SSI/CSHCN  workgroup,  the 
Academy  of  Pfediatrics,  Shriners 
Hospitals,  and  the  Healthy  and  Ready  to 
Work  Network,  which  have  identified 
barriers  faced  by  adolescents  with 
special  health  care  needs. 

EUgibility 

42CFRPan51a.3». 

Funding  Prionties  and/or  Preferences 

Preference  ffill  be  given  to  entities 
with  national  lexpertise  and  established 
capacity  in  adidressing  the  goals  of  this 
priority.  The  application  must,  at  a 
minimum,  in4lude  State  Title  V  CSHCN 
programs,  coitmunity  based  pediatric 
and  adult  health  care  providers,  and 
tertiary  and  specialty  care  networks. 

Review  Criteria 

Final  criterib  are  included  in  the 
apphcation  kit. 

Estimated  Amloimt  of  This  Competition 

$300,000. 

Estimated  Number  of  Awards 


Estimated 
4  Years. 


Pra| 


iect  Period 


Application  Availabihty:  10/30/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.110D 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  Award  Date:  07/1999. 

Contact  Person:  Tom  Gloss, 
tgloss.ehrsa.dhhs.gov,  1-301-443-2370. 

Children  With  Special  Health  Care 
Needs  Institute 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

This  program  will  fund  a  grant  to 
support  a  Qiildren  with  Special  Health 
Care  Needs  (CSHCN)  Institute.  The 
purpose  of  the  Institute  is  to  provide 
technical  assistance  and  training  for  the 
leadership  in  State  Title  V  CSHCN 
Programs.  The  Institute  will  build  on 
the  legislative  requirements  for  Title  V 
CSHCN  Programs  and  will  provide  2-3 
sessions  yearly  on  new  critical  issues. 
The  funds  will  be  used  to  address  such 
issues  as:  (1)  State  standardization  of 
definitions  of  CSHCNs;  (2)  improved 
performance  measurement  using  core 
national  indicators;  and  (3) 
interpretation  and  implementation  of 
Title  V  statutory  requirements. 

Eligibility 

42  CFR  Part  51a.3  *. 

Fimding  Priorities  and/ or  Preferences 

Preference  will  be  given  to  entities 
with  clearly  demonstrated  national 
expertise  and  capacity  in  addressing 
issues  related  to  children  with  special 
health  care  needs  and  State  Title  V 
CSHCN  programs. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$200,000 

Estimated  Nimiber  of  Awards 


Estimated  Project  Period 

4  Years. 
Application  Availability:  10/30/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.110E 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  Award  Date:  07/1999. 

Contact  Person:  Diana  Denboba, 
ddenboba®hrsa.dhhs.gov,  1-301-443- 
2370. 


Children  With  Special  Health  Care 
Needs:  Medical  Home  Cooperative 
Agreement 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

This  program  will  fund  a  cooperative 
agreement  to  support  the  activities  of 
the  MCHB  CSHCN  Integrated  Services: 
Medical  Home  Initiative.  The  agreement 
will:  (1)  provide  a  forum  for  interaction 
between  medical  home  grantees  and 
other  organizations  regarding  policy 
initiatives  related  to  the  establishment 
of  medical  homes  for  children  and 
adolescents  with  special  health  care 
needs;  (2)  establish  and  implement  a 
strategy  to  enhance  timely  interactive 
communication,  including 
telecommunication,  {unong 
pediatridtms,  health  care  providers, 
community  leaders  and  poUcy-makers 
concerned  with  access,  appropriateness, 
and  coordination  of  primary  care  with 
specialty  care  and  the  array  of  other 
services  required  for  this  population  of 
children  and  families;  (3)  expand  and 
enhance  the  capacity  to  collect,  analyze, 
and  use  quantitative  and  qualitative 
data  to  promote  medical  homes  for 
children  with  special  health  care  needs; 
and  (4)  coordinate  the  activities  of  a 
National  Medical  Home  Network. 
Federal  involvement  will  be  specified  in 
the  application  materials. 

Eligibility 

42CFRPart51a.3*. 

Funding  Priorities  and/or  Preferences 

Preference  will  be  given  to  entities 
with  clearly  demonstrated  national 
expertise  and  capacity  in  addressing 
issues  related  to  medical  homes  and 
children  with  special  care  needs  and 
their  families. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$700,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

5  Years. 
Application  Availability:  10/30/1998 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110F 

Contact:  1-888-333-HRSA  (4772), 
Application  Deadline:  03/01/1999. 
Projected  Award  Date:  07/1999. 
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Contact  Person:  Irene  Forsman, 
iforsman@hrsa.dhhs.gov,  1-301-443- 
2370. 

Health  Care  Information  and  Education 
For  Families  of  Children  With  Special 
Health  Care  Needs 

Authorization 

Title  V  of  The  Social  Security  Act.  42 
U.S.C.  701. 

Purpose 

This  proposal  supports  a  cooperative 
agreement  for  planning,  and  piloting  a 
strategy  for  the  establishment  of  a 
national  network  to  provide  health  care 
information  and  education  for  families 
of  children  with  special  health  care 
needs.  This  network  will  be  planned 
and  administered  by  families,  and  will 
provide  capacity  at  policy  and  program 
level  to  insure  that  children  have  access 
to  early  identification/intervention, 
medical  homes,  adequate  insurance,  and 
organized  and  easily  accessible  network 
of  services. 

Eligibility 

42CFRPart51a.3*. 

Funding  Priorities  and/ or  Preferences 

Preference  will  be  given  to  nationally 
recognized  family  organizations  with 
clearly  demonstrated  national  expertise 
and  capacity  in  addressing  health  issues 
related  to  children  with  special  health 
care  needs  and  their  families,  and  to 
applicants  building  upon  current 
family/professional  partnership,  family 
training  and  empowerment  activities  in 
collaboration  with  the  Title  V  Block 
Grant  and  discretionary  grant  efforts. 
Federal  involvement  will  be  specified  in 
the  application  materials. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit 

Estimated  Amount  of  this  Competition 

$500,000. 

Estimated  Number  of  Awards 


Estimated  Project  Period 

1  Year. 
Application  Availability:  12/15/1998 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.110S 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  Award  Date:  07/1999. 

Contact  Persons:  Bonnie  Strickland 
(bstrickland@hrsa.dhhs.gov),  Diana 
Denboba  (ddenboba@hrsa.dhhs.gov),  1- 
301-443-2370. 


Early  Discharge  (DATA) 
Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

This  program  will  continue  the 
research  on  the  myriad  of  issues  related 
to  early  discharge  of  neonates  and  their 
mothers.  As  part  of  the  VA-HUD  and 
Independent  Agencies  Appropriations 
Act,  1996  (P.L.  104-204),  Title  VI 
(Newborns'  and  Mothers'  Health 
Protection  Act  of  1996)  requires  the 
Department  of  Health  and  Human 
Services  to  support  and  conduct  studies 
on  the  factors  affecting  newborns  and 
their  mothers.  Studies  must  be  able  to 
answer  the  following  questions:  (1) 
What  are  the  "Best  Practices"  to  be 
recommended  for  postnatal  and 
postpartum  care?;  (2)  What  postnatal/ 
postpartum  services  are  actually  being 
received  by  newborns  and  mothers?;  (3) 
What  have  been  the  effects  of  the 
Newborns'  and  Mothers'  Health 
Protection  Act?;  (4)  What  are  the  unmet 
needs  of  mothers  and  newborns  who 
lack  both  public  and  private  insurance?; 
(5)  What  are  the  essential  health 
services  that  mothers  should  receive 
around  the  3rd  or  4th  postpartum  day?; 
and  (6)  Development  of  a  practical  risk 
assessment  instrument(s). 

Eligibility 

42CFRPart  51a.3*. 

Funding  Priorities  and/or  Preferences 

A  funding  priority  will  be  given  to 
institutions  of  higher  learning  with 
extensive  experience  in  early  discharge 
research,  linkage  with  the  Secretary's 
Advisory  Committee  on  Infant 
Mortality,  published  research  and 
recognition  in  the  relevant  field. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$275,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

5  Years. 
Application  Availability:  02/01/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110U 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  06/1999. 

Contact  Person:  Michele  Kiely, 
mkiely@hrsa.dhhs.gov,  1-301-443- 
8041. 


Healthy  Tomorrows  Partnership  for 
Children 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

The  purpose  of  this  program  is  to 
support  projects  for  mothers  and 
children  that  improve  access  to  health 
services  and  utilize  preventive 
strategies.  The  initiative  encourages 
additional  support  from  the  private 
sector  and  from  foundations  to  form 
community-based  partnerships  to 
coordinate  health  resources  for  pregnant 
women,  infants  and  children. 

Eligibility 

42CFRPart51a.3  *. 

Matching  Requirement 

The  applicant  must  demonstrate  the 
capability  to  meet  cost  participation 
goals  by  securing  matching  funds  for  the 
second  through  fifth  year  of  the  project. 
The  specific  requirements  are  detailed 
in  the  application  materials. 

Funding  Priorities  and/or  Preferences 

In  the  interest  of  equitable  geographic 
distribution,  special  consideration  for 
funding  will  be  given  to  projects  ft-om 
States  without  a  currently  funded 
project  in  this  category.  These  States 
are:  Arizona,  Arkansas,  Colorado, 
Connecticut,  Delaware,  Georgia, 
Indiana,  Iowa,  Louisiana, 
Massachusetts,  Missouri,  Mississippi, 
Montana,  Nebraska.  Nevada,  North 
Carolina,  North  Dakota,  Pennsylvania, 
South  Carolina,  South  Dakota,  Texas, 
Utah,  West  Virginia,  and  Wyoming. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  competition 

$500,000. 
Estimated  Number  of  Awards 

10. 
Estimated  Project  Period 

5  Years. 
Application  Availability:  01/01/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110V 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Latricia  C.  Robertson, 
lrobertson@hrsa.dhhs.gov,  1-301—443- 
8041, 
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Community  apd  School-Based  Sealant 
Grants 

Authorization 

Title  V  of  xjie  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

The  purpos^  of  this  program  is  to 
implement  de  ital  sealant  programs 
which  may  be(  community  or  school- 
based.  At  the  ^nd  of  the  project  period 
programs  shoild  be  fully  implemented 
and  self  sustaming  either  through  fees 
collected  or  a^ernate  funding.  The 
intent  of  thes0  grants  are:  (a)  to  increase 
access  to  dental  sealants  which  is  an 
MCH  Block  Grant  Performance  Measure 
and  a  Year  201)0  and  2010  Oral  Health 
Objective  for  t  le  Nation;  (b)  to  serve  as 
a  vehicle  to  assure  that  follow  up  oral 
health  service  >  are  provided  through  the 
public  or  private  sector  and  (c)  to  utilize 
participation  in  the  sealant  programs  as 
an  entry  point  for  enrollment  in 
Medicaid  and  Children's  Health 
Insurance  Proj  ^am  (CHIP). 

Eligibility 


42  CFR  Part 


51a.3 


Funding  Prioiities  and/or  Preferences 

None. 

Review  Criteri  a 

Final  criteri  i  are  included  in  the 
application  ki  . 

Estimated  Ampunt  of  This  Competition 

$140,000. 

Estimated  NuAiber  of  Awards 


Estimated  Pro  ect  Period 

1  Year. 
Application  Availability:  03/01/1999 
IB  Application  Kit 


To  Obtain  Thi 

CFDA  Numbei-:  93.110AC 

Contact:  1-A88-333-HRSA  (4772). 

Application  Deadline:  05/03/1999. 

Project  Award  Date:  06/1999. 

Contact  Per.ton:  John  P.  Rossetti, 
jrossetti@hrsajdhhs.gov,  1-301-443- 
6600. 

Oral  Health  Ir  tegrated  Systems 
Development  jrants 

Authorization 

Title  V  of  the  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

These  are  ta  rgeted  issues  grants  with 
the  intention  0f  building  a  service  and 
support  systerti  infrastructure  at  the 
State  and  Conr  munity  levels  to  increase 
access  to  dentil  services  for  CHIP  and 


Medicaid  eligible  children.  The  grants 
are  to  address  the  findings  contained  in 
the  Office  of  Inspector  General  Report: 
Children's  Dental  Service  Under 
Medicaid  Access  and  Utilization.  The 
grants  will  also  serve  as  follow  up  to  the 
HRSA/HCFA  sponsored  conference. 
Building  Partnerships  to  Improve 
Access  to  Medicaid  Oral  Health  Issues, 
to  assist  States  to  develop  and 
implement  comprehensive  integrated 
public  and  private  sector  services  and 
support  systems  for  dental  care  to 
address  the  unmet  oral  health  needs  of 
this  population. 

Eligibility 

42CFRPart51a.3*. 

Funding  Priorities  and/ or  Preferences 

A  priority  will  be  given  to  States  or 
their  designee  who  demonstrate 
participation  in  national  oral  health 
issues,  e.g.  HRSA/HCFA  Partnership 
Conference. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$150,000. 
Estimated  Number  of  Awards 

3. 
Estimated  Project  Period 

4  Years. 
Application  Availability:  03/01/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110AD 

Contact:  1-688-333-HRSA  (4772). 

Application  Deadline:  05/03/1999. 

Project  Award  Date:  06/1999. 

Contact  Person:  John  P.  Rossetti, 
jrossetti@hrsa.dhhs.gov,  1-301-443- 
6600. 

Child  Health  Insurance  Program 
Partnership 

Authorization 

Title  V  of  the  Social  Security  Act.  42 
U.S.C.  701. 

Purpose 

This  grant  program  is  built  on 
recommendations  from  the  National 
Conference  on  Community  Systems 
Building  and  Services  Integration  as 
well  as  HRSA's  mandate  to  foster 
development  of  systems  of  quality  care 
in  the  community  in  support  of  the 
Children's  Health  Insurance  Program 
(CHIP).  The  purpose  of  this  program  is 
to  enable  applicants  to  use  their  own 
unique  networks,  working  in  each  State, 
across  the  nation,  to  encourage  the 


development  of  local  systems  of  quality 
care  in  the  community  in  support  of 
CHIP. 

Eligibility 

42CFRPart51a.3*. 

Funding  Priorities  and/or  Preferences 

A  funding  priority  will  be  given  to 
applicants  who  propose  community 
integrated  systems  of  care  to  eliminate 
barriers  to  care.  A  priority  will  be  given 
to  applicants  who  demonstrate 
participation  on  a  national  level  in 
community  systems  building  and 
services  integration. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$800,000. 
Estimated  Nimiber  of  Awards 

8. 
Estimated  Project  Period 

4  Years. 
Application  Availability:  12/30/1998 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110AS 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  02/22/1999. 

Projected  Award  Date:  05/1999. 

Contact  Person:  Joe  Zogby, 
jzogby@hrsa.dhhs.gov,  1-301-443- 
4393. 

Border  Health  Initiative 

Authorization 

Title  V  of  The  Social  Security  Act,  42 
U.S.C.  701. 

Purpose 

The  purpose  of  this  effort  will  be  to 
pilot  new,  replicate  or  expand  existing 
programs  which  more  effectively 
communicate  information  on  eligibility 
for  the  State's  CHIP  with  particular 
emphasis  on  accurate  information 
concerning  citizenship  status  to 
immigrant  populations.  The  activity  is 
intended  as  a  partnership  among  border 
State  governments,  local  governments, 
non-governmental  organis^ations.  and 
representatives  of  the  cultural/ethnic/ 
racial  groups  to  be  targeted.  All 
applicants  must  describe  a 
dissemination  plan  to  share,  in 
collaboration  with  the  appropriate 
HRSA  field  office,  lessons  learned  and 
outcomes  with  other  border  states  CHIP 
progreuns. 

Eligibility 
42CFRPart51a.3*. 
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Funding  Priorities  and/or  Preferences 

Funding  priority  will  be  given  to 
projects  who  propose  a  community 
integrated  systems  of  care  which  will 
eliminate  barriers  to  care. 

Special  Consideration 

Special  consideration  will  be  given  to 
applications  which  demonstrate  the 
involvement  of  or  at  least  the  support  of 
the  State's  Department  of  Health.  All 
applicants  must  agree  to  work  with  their 
HRSA  Field  Office  in  sharing  lessons 
learned  with  other  border  states. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit 

Estimated  Amount  of  This  Award 
$300,000. 

Estimated  Number  of  Awards 
1-2. 

Estimated  Project  Period 

4  Years. 
Application  Availability:  02/02/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.110L 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  05/03/1999. 

Projected  Award  Date:  6/1999. 

Contact  Person:  David  Heppel, 
dheppel@hrsa.dhhs.gov,  1-301-443- 
2250. 

Emergency  Medical  Services  for 
Children  (EMSC),  Implementation 
Grants 

Authorization 

Section  1910,  Public  Health  Service 
Act  as  amended,  42  U.S.C.  300w-9. 

Purpose 

Implementation  grants  will  improve 
the  capacity  of  a  State's  EMS  program  to 
address  the  particular  needs  of  children. 
Implementation  grants  are  used  to  assist 
States  in  integrating  research-based 
knowledge  and  state-of-the-art  systems 
development  approaches  into  the 
existing  State  EMS,  MCH,  and  CSHCN 
systems,  using  the  experience  and 
products  of  previous  EMSC  grantees. 
Applicants  are  encouraged  to  consider 
activities  that:  (1)  address  identified 
needs  within  their  State  EMS  system 
and  that  lay  the  groundwork  for 
permanent  changes  in  that  system;  (2) 
develop  or  monitor  pediatric  EMS 
capacity;  and  (3)  will  be 
institutionalized  within  the  State  EMS 
system. 

Eligibility 

States  and  Accredited  Schools  of 
Medicine  are  eligible  applicants. 


Funding  Priorities  and/ or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$250,000. 
Estimated  Number  of  Awards 

1. 

Estimated  Project  Period 

2  Years. 
Application  Availability:  01/01/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  93. 127 A 

Contact:  l-a88-333-HRSA  (4772). 

Application  Deadline:  03/15/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Maria  T.  Baldi, 
mbaldi@hrsa.dhhs.gov,  1-301-443- 
2250. 

Emergency  Medical  Services  For 
Children  (EMSC).  Partnership  Grants 

Authorization 

Section  1910,  Public  Health  Service 
Act  as  amended,  42  U.S.C.  300w-9. 

Purpose 

State  partnership  grants  will  fund 
activities  that  represent  the  next  logical 
step  or  steps  to  take  to  institutionalize 
EMSC  within  EMS  and  to  continue  to 
improve  and  refine  EMSC.  Proposed 
activities  should  be  consistent  with 
documented  needs  in  the  State  and 
should  reflect  a  logical  progression  in 
enhancing  pediatric  capabilities.  For 
example, -funding  might  be  used  to 
address  problems  identified  in  the 
course  of  a  previous  implementation 
grant;  to  increase  the  involvement  of 
families  in  EMSC;  to  improve  linkages 
between  local,  regional,  or  State 
agencies;  to  promulgate  standards 
developed  for  one  region  of  the  State 
under  previous  funding  to  include  the 
entire  State;  to  devise  a  plan  for 
coordinating  and  funding  poison  control 
centers;  or  to  assure  effective  field  triage 
of  the  child  in  physical  or  emotional 
crisis  to  appropriate  facilities  and/or 
other  resources. 

Eligibility 

States  and  Accredited  Schools  of 
Medicine  are  eligible  applicants. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 


Estimated  Amount  of  This  Competition 

$600,000. 
Estimated  Number  of  Awards 

6. 
Estimated  Project  Period 

2  Years. 
Application  Availability:  01/01/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.127C 

Contact:  1-888-3 3 3-HRS A  (4772). 

Application  Deadline:  03/15/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Maria  T.  Baldi, 
mbaldi@hrsa.dhhs.gov,  1-301-443- 
2250. 

Emergency  Medical  Services  For 
Children  (EMSC).  Targeted  Issue  Grants 

Authorization 

Section  1910,  Public  Health  Service 
Act  as  amended,  42  U.S.C.  300w-9. 

Purpose 

Targeted  issue  grants  are  intended  to 
address  specific,  focused  issues  related 
to  the  development  of  EMSC  knowledge 
and  capacity,  with  the  intent  of 
advancing  the  state-of-the-art.  and 
creating  tools  or  knowledge  that  will  be 
helpful  nationally.  Proposals  must  have 
well-conceived  methodology  for 
analysis  and  evaluation.  Targeted  issue 
priorities  have  been  identified  based  on 
the  EMSC  Five  Year  Plan.  The  targeted 
issue  priorities  are:  cost-benefit  analysis 
related  to  EMSC;  implications  of 
managed  care  for  EMSC;  evaluations  of 
EMSC  components;  models  for 
improving  the  care  of  culturally  distinct 
populations;  evaluation  of  systems  for 
provision  of  emergency  health  care 
within  day  care  and/or  school  settings; 
and  evaluation  of  family-centered  care 
models.  Proposals  may  be  submitted  on 
emerging  issues  that  are  not  included  in 
the  identified  priorities.  However,  any 
such  proposals  must  demonstrate 
relevance  to  the  Plan  and  must  make  a 
persuasive  argument  that  the  issue  is 
particularly  critical. 

Eligibility 

States  and  Accredited  Schools  of 
Medicine  are  eligible  applicants. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 
$600,000. 
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Estimated  Number  of  Awards 

4. 
Estimated  Proj|BCt  Period 

2  Years. 
Application 
To  Obtain  Thi^ 
CFDA  Numbei 

Co/1  tact; 

Application 


Projected 

Contact 
mbaidi@hrsa. 
2250. 


Availability:  01/01/1999 
Application  Kit 

:93.127D 

-HRSA  (4772). 
Z)eady/ne;  03/15/1999. 
/\irard  Date;  08/1999. 
Per:  on:  Maria  T.  Baldi, 
chhs.gov.  1-301-443- 


1-6  88-333- 


Emergency 
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Project 

Authorization 

Section  191( 
Act  as  amended 


Mejdical  Services  for 
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,  Public  Health  Service 
.  42  U.S.C.  300W-9. 


era 


ad  iress 
meiical 


Purpose 

Projects  wil 
development 
EMSC  for  Nati 
Natives, 
consider  activi  I 
needs  of  Nativp 
Native  popu 
monitor  pedi 
especially  as  i 
services  to  iso 
develop  and 
designed  to 
emergency 
Hawaiian  and 
populations, 
prehospita 
rehabilitation 
primary  care. 

Eligibility 

State  govemhients 
schools  of  meqicine 
applicants. 

Funding  Prioriies  and/or  Preferences 

A  funding  pi  iority 
Alaska  and  Ha  vaii 
accredited  schi  )ols 


stimulate  the 

enhancement  of 
/e  Hawaiians  and  Alaska 

are  encouraged  to 
ies  that:  (a)  identify 
Hawaiian  and  Alaska 
;  (b)  develop  or 
EMS  capability, 
relates  to  provisions  of 
ited  populations;  and,  (c) 
luate  special  projects 
problems  related  to 
care  for  Native 
\laska  Native 
uding  prevention, 
hospital  services, 
and  linkages  with 


and  accredited 
are  eligible 


will  be  given  to 
State  governments  or 
of  medicine. 


Review  Criterii  I 

Final  criteri.  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$500,000. 
Estimated  Nuiiber  of  Awards 

2. 

Estimated  Proj^t  Period 

2  Years. 
Application 
To  Obtain  Thi 
CFDA  Numbei: 


Availability:  01/01/1999 
Application  Kit 
93.127G 


Contact:  1-888-3 3 3-HRS A  (4772). 
Application  Deadline:  03/15/1999. 
Projected  Award  Date:  08/1999. 
Contact  Person:  Jean  Athey, 
jathey@hrsa.dhhs.gov.  1-301-443-2250. 

Traumatic  Brain  Injury  (TBI)  State 
Implementation  Grants 

Authorization 

Section  1242  of  The  Public  Health 
Service  Act,  42,  U.S.C.  300d-42. 

Purpose 

The  purpose  of  this  grant  program  is 
to  improve  health  and  other  services  for 
people  who  have  sustained  a  traumatic 
braia  injury  (TBI).  Implementation 
grants  provide  funding  to  assist  States  in 
moving  toward  Statewide  systems  that 
assure  access  to  comprehensive  and 
coordinated  TBI  services. 

Eligibility 

State  governments  are  eligible 
applicants. 

Funding  Priorities  and/or  Preferences 

None. 

Matching  Requirement 

The  State  is  required  to  contribute,  in 
cash,  not  less  than  $1  for  each  $2  of 
Federal  funds  provided  under  the  grant. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,600,000. 
Estimated  Number  of  Awards 

8. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  01/01/1999 
To  Obtain  This  Application  Kit 

CFDA  Number:  93.234A 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  A^va^d  Date:  08/1999. 

Contact  Person:  Mark  E.  Nehring, 
mnehring@hrsa.dhhs.gov,  1-301-443- 
3449. 

Traumatic  Brain  Injury  (TBI)  State 
Planning  Grants 

Authorization 

Section  1242  of  The  Public  Health 
Service  Act,  42,  U.S.C.  300d-42. 

Purpose 

The  purpose  of  this  grant  program  is 
to  improve  health  and  other  services  for 
people  who  have  sustained  a  traumatic 
brain  injury  (TBI).  The  State  planning 


grant  program  provides  funds  to  assist 
States  in  establishing  infrastructure  as  a 
prerequisite  to  implementation 
activities  which  will  move  States 
toward  Statewide  systems  that  assure 
access  to  comprehensive  and 
coordinated  TTBI  services. 

Eligibility 

State  governments  are  eligible 
applicants. 

Matching  Requirement 

The  State  is  required  to  contribute,  in 
cash,  not  less  than  $1  for  each  $2  of 
Federal  funds  provided  under  the  grant. 

Funding  Priorities  and/ or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$400,000. 
Estimated  Number  of  Awards 

6. 
Estimated  Project  Period 

2  Years. 
Application  Availability:  01/01/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.234B 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  03/01/1999. 

Projected  Award  Date:  08/1999. 

Contact  Person:  Mark  E.  Nehring, 
mnehring@hrsa.dhhs.gov,  1-301-443- 
3449. 

Improving  Screening  for  Alcohol  Use 
During  Pregnancy 

Authority 

Section  301,  Public  Health  Service 
Act.  42  U.S.C.  [241]. 

Purpose  • 

The  purpose  of  this  program  is  to 
support  a  three  year  demonstration 
program  targeting  identification  of  the 
most  effective  methods  to  increase 
provider  screening  for  alcohol  and/or 
illicit  drug  use  during  pregnancy. 

Eligibility 

Eligible  organizations  are  public  or 
private  nonprofit  organizations. 

Funding  Priorities  and/ or  Preferences 

Preference  will  be  given  to  State/ 
Territorial  MCH  Title  V  Agencies  or 
tribal  health  agencies.  There  may  be 
only  one  application  per  State. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 
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Estimated  Amount  of  This  Competition 

$300,000. 
Estimated  Number  of  Awards 

1-2. 
Estimated  Project  Period 

3  Years. 
Application  Availability:  01/15/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.926G 

Contact:  l-«88-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  06/1999. 

Contact  Person:  Ellen  Hutchins, 
ehutchins@hrsa.dhhs.gov,  1-301-443- 
5720. 

Healthy  Start  Initiative:  Eliminating 
Racial/Ethnic  Disparities  in  Perinatal 
Health 

Authorization 

Section  301,  Public  Health  Service 
Act.  42  U.S.C.  (241). 

Purpose 

To  enhance  a  community's  service 
system  to  address  significant  disparities 
in  perinatal  health  indicators.  Funding 
would  be  made  available  to  up  to  five 
community  projects  which  have  existing 
active  consortium  of  stakeholders  who 
can  reduce  barriers  and  improve  the 
local  perinatal  system  of  care  so  as  to 
eliminate  the  existing  disparities.  These 
sites  must  have  or  plan  to  implement/ 
adapt  the  Healthy  Start  models  of 
consortium,  case  management,  outreach, 
and  enhanced  clinical  services.  In 
addition,  they  must  demonstrate 
established  linkages  with  key  State  and 
local  services  and  resource  systems, 
such  as  Title  V,  Title  XIX,  Title  XXI. 
WIC,  Enterprise  Communities/ 
Empowerment  Zones,  federally  funded 
Community  and  Migrant  Health  Centers, 
and  Indian/Tribal  Health  Services.  For 
this  competition,  "Community"  is 
broadly  deHned  so  that  a  Statewide  or 
multi-county  project  serving  racial/ 
ethnic  groups  (e.g.,  Hmongs,  Mexican 
Hispanics,  etc.)  would  be  eligible. 

Eligibility 

Eligible  applicants  are  public  or 
nonprofit  organizations. 

Funding  Priorities  and/ or  Preferences 

Preference  will  be  given  to  public  or 
private  nonprofit  organizations,  or  tribal 
or  other  oi;ganizations  applying  on 
behalf  of  an  existing  community-based 
consortium,  which  have  infant  mortality 
reduction  initiatives  already  underway; 
communities  with  significant  racial/ 
ethnic  disparities  in  perinatal  indicators 
for  the  past  three  years  for  which  data 


is  available;  border  communities;  and 
communities  in  States  with  no  other 
Federal  Healthy  Start  projects. 

Special  Consideration 

Current  Healthy  Start  grantees  can 
apply  for  geographic  project  areas  not 
covered  in  their  current  approved  grant/ 
cooperative  agreement.  Applications  for 
project  areas/communities  located 
within  currently  funded  Federal 
Healthy  Start  project  areas  will  not  be 
accepted. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$5,000,000. 
Estimated  Number  of  Awards 

5-7. 
Estimated  Project  Period 

2  Years. 
Application  Availability:  01/15/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.926E 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  06/1999. 

Contact  Person:  Maribeth  Badura, 
mbadura@hrsa.dhhs.gov,  1-301—443- 
0543. 

Healthy  Start  Initiative:  Infrastructure/ 
Capacity  Building  Projects 

Authorization 

Section  301,  Public  Health  Service 
Act.  42  U.S.C.  (2411. 

Purpose 

The  purpose  of  this  program  is  to 
build  infrastructure/capacity  in  targeted 
communities/areas  of  the  State  where 
racial  disparities  in  perinatal  indicators 
exist,  including  among  Hispanics, 
American  Indians,  Alaska  Natives, 
Asian/Pacific  Islanders,  and  immigrant 
populations,  particularly  those  living  in 
border  counties.  Funding  would  be 
made  available  to  up  to  13  communities 
to  support  the  development  of  local 
plans  to  fill  gaps  in  and/or  expansion  of 
data  systems  to  identify  and  monitor 
perinatal  outcomes,  training  of 
personnel  and  strengthening  of  local 
reporting  systems,  establishment  of 
networks  and  links  to  other  systems, 
assistance  in  needs  assessment, 
consortium/coalition  development. 

Eligibility 

Public  or  private  nonprofit 
organizations  are  eligible  to  apply  for 
this  program. 


Funding  Priorities  and/or  Preferences 

Funding  priorities  will  be  given  to 
communities  with  significant  racial/ 
ethnic  disparities  in  perinatal  indicators 
for  the  past  three  years  for  which  data 
is  available;  communities  applying  as  or 
on  behalf  of  an  existing  community- 
based  consortium,  which  have  infant 
mortality  reduction  initiatives  already 
underway;  and  States  with  (national) 
border  counties. 

Special  Consideration 

Current  Healthy  Start  grantees  can 
apply  for  geographic  project  areas  not 
covered  in  their  current  approved  grant/ 
cooperative  agreement.  Applications  for 
project  areas/communities  located 
within  currently  funded  Federal 
Healthy  Start  project  areas  will  not  be 
accepted. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$2,000,000. 
Estimated  Number  of  Awards 

Up  to  13. 
Estimated  Project  Period 

1  Year. 
Application  Availability:  01/15/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.926F 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  04/01/1999. 

Projected  Award  Date:  06/1999. 

Contact  Person:  Donna  Hutten, 
dhutten@hrsa.dhhs.gov,  1-301-443- 
0543. 

HRSA's  Other  Program  Announcements 

Faculty  Loan  Repayment  Program 
(FLRP) 

Authorization 

Section  738(a)  of  The  Public  Health 
Service  Act,  42  U.S.C.  293b. 

Purpose 

The  FLRP  encourages  expansion  of 
disadvantaged/minority  representation 
in  health  professions  faculty  positions. 
The  program  provides  loan  repayment, 
in  amounts  not  to  exceed  $20,000  for 
each  year  of  service,  for  individuals 
from  disadvantaged  backgrounds  who 
agree  to  serve  as  members  of  the 
faculties  of  eligible  health  professions 
and  nursing  schools.  Each  recipient  of 
loan  repayment  must  agree  to  serve  as 
a  faculty  member  for  at  least  two  years. 
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Review  Criteric 

The  final  cril  aria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$800,000. 
Estimated  Nun^ber  of  Awards 

25. 
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Not  less  than  2  Years. 
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accepted  for  enrollment,  as  full-time 
students  at  the  eligible  schools. 

Eligibility 

Schools  of  allopathic  medicine, 
osteopathic  medicine,  dentistry, 
optometry,  pharmacy,  podiatric 
medicine,  veterinary  medicine,  public 
health,  nursing,  chiropractic,  graduate 
programs  in  behavioral  and  mental 
health,  physician  assistants,  and  allied 
health  are  eligible  to  apply.  An 
applicant  must  provide  assurances  that 
preference  in  providing  scholarships 
will  be  given  to  students  for  whom  the 
costs  of  attending  the  schools  would 
constitute  a  severe  financial  hardship, 
and  to  former  recipients  of  Exceptional 
Financial  Need  and  Financial 
Assistance  for  Disadvantaged  Health 
Professions  Students  Scholarships. 


Funding  Priorities  and/or  Preferences 

A  priority  will  be  given  to  schools 
based  on  the  proportion  of  graduating 
students  going  into  primary  care,  the 
proportion  of  underrepresented 
minority  students,  and  the  proportion  of 
graduates  going  into  medically 
underserved  communities. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$37,000,000. 
Estimated  Number  of  Awards 

1000. 
Estimated  Project  Period 

1  Year. 
Application  Availability:  03/19/1999 
To  Obtain  This  Application  Kit 
CFDA  Number:  93.925 

Contact:  1-301-443-4776. 

Application  Deadline:  05/14/1999. 

Projected  Award  Date:  09/1999. 

Contact  Persons:  Angela  Lacy 
(alacy@hrsa.dhhs.gov),  Andrea  Castle 
(acastle@hrsa.dhhs.gov),  1-301-443- 
1700. 

Nursing  Education  Loan  Repayment 
Program 

Authorization 

Section  846(h)  of  The  Public  Health 
Service  Act.  42  U.S.C.  297. 

Purpose 

Under  the  Nursing  Education  Loan 
Repayment  Program  (NELRP),  registered 
nurses  are  offered  the  opportunity  to 
enter  into  a  contractual  agreement  with 
the  Secretary,  under  which  the  Public 
Health  Service  agrees  to  repay  up  to  85 


percent  of  the  nurse's  indebtedness  for 
nursing  education  loans.  In  exchange, 
the  nurse  agrees  to  serve  for  a  speciHed 
period  of  time  in  certain  types  of  health 
facilities  identified  in  statute. 

■.^        Eligibility 

Applicants  must  have  completed  all 
of  their  training  requirements  for 
registered  nursing  and  be  licensed  prior 
to  beginning  service.  Individuals 
eligible  to  participate  must:  a)  have 
received,  prior  to  the  start  of  service,  a 
baccalaureate  or  associate  degree  in 
nursing,  a  diploma  in  nursing,  or  a 
graduate  degree  in  nursing;  b)  have 
unpaid  educational  loans  obtained  for 
nurse  training;  c)  be  a  citizen  or  national 
of  the  U.S.;  d)  have  a  current 
unrestricted  license  in  the  State  in 
which  they  intend  to  practice;  and  e) 
agree  to  be  employed  for  not  less  than 
two  yearsin  a  full-time  clinical  capacity 
in  an  Indian  Health  Service  health 
center;  a  Native  Hawaiian  health  center, 
a  public  hospital  (operated  by  a  State, 
county,  or  local  government);  a  health 
center  funded  under  Section  330  of  the 
Public  Health  Service  Act  (including 
migrant,  homeless,  and  public  housing 
health  centers),  a  rural  health  clinic 
(Section  1861  (aa)(2)  of  the  Social 
Security  Act);  or  a  public  or  nonprofit 
private  health  facility  determined  by  the 
Secretary  to  have  a  critical  shortage  of 


nurses. 

Funding  Priorities  and/ or  Preferences 

In  making  awards  under  this  Section, 
preferences  will  be  given  to  qualified 
applicants:  (1)  who  have  the  greatest 
financial  need  and  (2)  who  agree  to 
serve  in  the  types  of  health  facilities 
described  above  that  are  located  in 
geographic  areas  determined  by  the 
Secretary  to  have  a  shortage  of  and  need 
for  nurses. 

Review  Criteria 

Awards  are  determined  by  formula. 
Estimated  Amount  of  Competition 

$2,251,000. 
Estimated  Number  of  Awards 

200. 
Project  Award  Date:  09/1999 

Contact:  (301)  594-^400,  (301)  594- 
4981  (FAX),  1-800-435-6464. 

Application  Availability:  11/01/98. 

Application  Deadline:  06/30/1999. 

CFDA  Number:  93.908. 

Contact  Person:  Sharley  Chen,  4350 
East-West  Highway,  10th  Floor, 
Bethesda.  Maryland  20814, 
schen@hrsa.dhhs.gov. 
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The  Year  2000  Approaches,  Are  You 
Ready? 

Are  you  ready  for  the  new 
millennium?  What  about  your  computer 
systems — are  they  ready  for  the  year 
2000? 

The  Health  Resources  and  Services 
Administration  (HRSA)  has  been 
working  diligently  over  the  past  year, 
and  will  continue  to  work  through  the 
year  2000.  to  ensure  that  our  service  to 
you  is  not  affected  by  computer 
problems.  HRSA's  five  mission  critical 
computer  systems  will  be  fully 
operational  into  the  year  2000. 

You've  heard  the  "gloom-and-doom" 
predictions.  Let  us  assure  you — HRSA  is 
prepared. 

The  year  2000  computer  problem  is 
an  important  concern  for  all  health  care 
providers.  As  a  HRSA  grantee,  you  are 
not  only  responsible  for  the  services  you 
provide,  but  also  for  the  programmatic, 
administrative  and  financial  functions 
that  support  these  services.  As  a  result, 
you  must  take  all  steps  necessary  to 
ensure  your  computer  systems  function 
properly  into  the  year  2000. 

The  problem  is  simple — many 
computers  use  two  digits  to  record  the 
date.  As  a  result,  they  may  be  unable  to 
recognize  the  year  2000  when  it  arrives. 


These  computers  may,  on  January  1, 
2000,  recognize  "00"  not  as  2000  but  as 
1900.  If  left  uncorrected,  this  problem 
may  cause  computers  to  stop  running  or 
to  generate  incorrect  calculations, 
comparisons  or  data  sorting.  In  addition 
to  computer  systems,  this  "year  2000 
problem"  may  affect  software 
applications,  databases  and  other 
equipment  such  as  electronic  devices 
that  rely  oil  embedded  microchips. 

Visit  HRSA's  World  Wide  Web  site  at 
www.hrsa.dhhs.gov/  to  learn  more  about 
the  agency's  year  2000  activities. 
Information  on  other  Federal  agency 
activities  may  be  found  at  the  General 
Services  Administration's  web  site, 
www.itpolicy.gsa.gov,  or  on  the 
President's  Council  on  Year  2000 
Conversion  site  at  www.y2k.gov. 

Look  for  HRSA  at  the  Following 
Meetings/Conferences 

fvenf;  Prevention  '99  (16th  Annual 
National  Preventive  Medicine  Meeting 
sponsored  by  the  Association  of 
Teachers  of  Preventive  Medicine  and 
the  American  College  of  Preventive 
Medicine). 

Dafes:  March  18-21, 1999. 

Location:  Washington,  DC. 

HRSA  POC:  Steven  Merrill  (301)  443- 
2865. 


Event:  National  Association  of  County 
and  City  Health  Officials  Annual 
Meeting. 

Dafes:  July  14-17,  1999. 

Location:  Dearborn,  MI. 

HRSA  POC:  Steven  Merrill  (301)  443- 
2865. 

Event:  National  Association  of  Local 
Boards  of  Health. 

Dates:  July  1999  (dates  TBD). 

Location:  Salt  Lake  City,  UT. 

HRSA  POC:  Steven  Merrill  (301)  443- 
2865. 

Event:  National  Conference  of  State 
Legislatures  25th  Annual  Meeting. 

Dates:  July  24-28.  1999. 

Location:  Indianapolis,  IN. 

HRSA  POC:  Linda  Redmond  (301) 
443-4568. 

Event:  Association  of  State  and 
Territorial  Health  Officials  Annual 
Meeting. 

Dates:  September  28-October  1,  1999. 

Location:  Savannah.  GA. 

HRSA  POC:  Steven  Merrill  (301)  443- 
2865. 

Note:  Don't  forget  to  check  the  Federal 
Register  for  grant  announcements  that  may 
appear  after  the  HRSA  Preview  is  issued. 

[PR  Doc.  99-12  Filed  1-5-99;  8:45  am) 
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DEPARTMEirr  OF  TRANSPORTATION 
Federal  Aviation  Administration,,. 

14  CFR  Part$  121. 135,  and  145 

[Dodwt  No.  FAA-1 998-4664;  AmendiTMnt 
No.  SFAR  36-7;  Notice  No.  9fr-15] 

fUN  2120-nAQ64 

Special  Federal  Aviation  Regulation 
No.  36,  Development  of  Major  Repair 
Data 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  Tfajis  final  rule  amends  and 
extends  Special  Federal  Aviation 
Regulation  (SFAR)  No.  36.  which 
provides  that  holders  of  authorized 
repair  statioq  or  aircraft  operating 
certificates  n}ay  approve  aircraft 
products  or  articles  for  return  to  service 
after  accomplishing  major  repairs  using 
self-develop^  repair  data  that  have  not 
been  directly  approved  by  the  FAA. 
Extension  of  the  regulation  continues  to 
provide,  for  ttose  that  qualify,  an 
alternative  from  the  requirement  to 
obtain  direct  FAA  approval  of  major 
repair  data  on  a  case-by-case  basis. 

EFFECTIVE  DATE:  January  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Martineau.  Policy  and  Procedures 
Branch.  Aircraft  Engineering  Division, 
AIR-110.  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591. 
telephone:  (2D2)  267-9568. 
8UPPI.EMENT/WV  INFORMATION: 

Availability  of  Final  Rules 

An  electro<uc  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  eloctronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661).  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Boaid  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  us^rs  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  pubSshed  rulemaking 
docimients. 

Any  persoi^  may  obtain  a  copy  of  this 
final  rule  by  Submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 


(202)  267-9680.  Commimications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Proposed  Rulemaking  and  Final  Rules 
should  request  fiom  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  apphcation  of  the  law  to  specific 
sets  of  facts  suppfied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
offidaL  If  you  do  not  know  how  to 
contact  yovir  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Steiff ,  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
1-888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.fea.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA0faa.gov. 

Background 

Notice  No.  98-15.  Special  Federal 
Aviation  Regiilation  No.  36. 
Development  of  Major  Repair  Data,  was 
published  in  the  Federal  Register  on 
November  2, 1998.  The  comment  period 
closed  E)ecember  2,  1998.  No  comments 
were  received.  The  FAA  proposed  to 
extend  the  termination  date  of  and 
amend  Special  Federal  Aviation 
Regulation  (SFAR)  No.  36,  which  allows 
authorized  certificate  holders  (domestic 
repair  stations,  and  carriers,  air  taxi 
operators  of  large  aircraft,  and 
conunercial  operators  of  large  aircraft)  to 
approve  aircraft  products  and  articles 
for  return  to  service  after  accomplishing 
major  repairs  using  data  developed  by 
the  holder  that  have  not  been  directly 
approved  by  the  FAA.  Currently,  more 
than  25  air  carrier  and  domestic  repair 
station  certificate  holders  have  SFAR  36 
authorizations  that  will  expire  on 
January  23, 1999. 

History 

Prior  to  the  adoption  of  SFAR  36, 
certificate  holders  that  were  qualified  to 
make  repairs  were  required  to  obtain 


FAA  approval  on  a  ca^-by-case  basis 
for  data  they  had  developed  to  perform 
major  repairs.  The  only  alternative  to 
the  time-consuming,  case-by-case 
approval  method  was  to  petition  for  and 
obtain  an  exemption  granting  relief  fit)m 
the  regulation.  The  nimiber  of 
exemptions  being  granted  indicated  that 
revisions  to  the  regulations  were 
necessary;  SFAR  36  was  adopted  on 
January  23,  1978,  as  an  interim 
rulemaking  action.  Adoption  of  the 
SFAR  eliminate  the  requirement  for 
authorized  certificate  holders  to  petition 
for  exemption  from  the  regulation,  and 
allowed  the  FAA  additional  time  to 
obtain  the  information  necessary  to 
develop  a  permanent  rule  change.  Most 
of  the  affected  certificate  holders, 
however,  did  not  use  the  provisions  of 
SFAR  36  until  it  was  well  into  its 
second  year  an  nearing  its  expiration 
date  of  January  23, 1980.  Since  the  FAA 
did  not  yet  have  sufficient  data  upon 
which  to  base  a  permanent  rule  change, 
the  termination  date  for  SFAR  36  was 
extended  to  January  23, 1982.  To  date. 
SFAR  36  has  been  extended  fotir  times. 

On  October  22, 1998,  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  submitted  a  proposal  for 
permanent  regulatory  action  to  the  FAA. 
The  proposal  detailed  a  means  of 
establishing  an  Organization 
Designation  Authorization  program 
which  would  expand  and  further 
standardize  the  approval  functions  of 
the  FAA  designee  system  and  proposed 
that  certain  functions  and  procedures, 
including  those  covered  by  SFAR  36,  be 
terminated  and  that  current 
authorization  holders  be  allowed  to 
apply  for  an  Organization  Designation 
Authorization.  SFAR  36  is  being 
extended  an  additional  5  years  to  allow 
time  for  the  ARAC  proposal  to  be  fiilly 
developed  and  implemented. 

Synopsis  of  the  Rule 

Section  1 

Aircraft  "product,"  "article,"  and 
"component"  are  defined  for  the 
purpose  of  the  SFAR.  The  definitions 
clarify  the  scope  of  an  authorization 
holder's  return  to  service  authority. 

Section  2 

Paragraph  (a)  of  section  2  describes 
the  general  provisions  of  the  current 
SFAR  applicable  to  the  individual  types 
of  eligible  certificate  holders.  This  final 
rule  amends  paragraph  (a)  to  reflect 
changes  in  the  regulations  as  a  result  of 
the  Commuter  Ride,  which  became 
effective  on  December  20, 1995. 
Paragraph  (b)  of  section  2  is  deleted  and 
reserved  to  remove  references  to  part 
127.  Part  127  was  removed  from  the 
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regulations  when  the  Commuter  Rule 
became  effective.  Paragraph  (c)  of 
section  2  states  that  an  SFAR  36 
authorization  does  not  expand  the  scope 
of  authority  of  a  repair  station  certificate 
holder,  for  example,  the  authorization 
does  not  give  a  repair  station  return  to 
service  authority  for  any  article  for 
which  it  is  not  rated,  nor  can  the 
authorization  change  the  articles  a 
repair  station  is  rated  to  repair. 

Section  3 

Section  3  states  that  an  authorized 
certificate  holder  may  approve  an 
aircraft  product  or  article  for  return  to 
service  after  accomplishing  a  major 
repair,  using  data  not  approved  by  the 
Administrator,  only  in  accordance  with 
the  amended  SFAR.  Section  3  requires 
that  the  data  used  to  perform  the  major 
repair  be  developed  and  "approved"  in 
accordance  with  the  holder's 
authorization  and  procedures  manual. 
Section  3  also  permits  an  authorization 
holder  to  use  its  developed  repair  data 
on  a  subsequent  repair  of  the  same  type 
of  product  or  article.  For  each 
subsequent  repair,  the  holder  must 
determine  that  accomplishment  of  the 
repair,  using  previously  developed  data, 
will  return  the  product  or  article  to  its 
original  or  properly  altered  condition 
and  vdll  confirm  to  all  applicable 
airworthiness  requirements.  In  addition, 
each  subsequent  use  of  the  data  must  be 
recorded  in  the  authorization  holder's 
SFAR  records. 

Section  4 

Section  4  describes  the  procedures  for 
applying  for  an  SFAR  36  authorization. 

Section  5 

Section  5  identifies  the  requirements 
a  certificate  holder  must  meet  to  be 
eligible  for  an  SFAR  36  authorization. 
This  final  rule  amends  Paragraph  (a)(1) 
to  delete  the  reference  to  part  127  and 
section  135.2,  which  were  removed 
from  the  regulations  when  the 
Commuter  Rule  became  effective  on 
December  20, 1995.  Paragraphs  (a)(2), 
(a)(3).  and  (b)  define  the  personnel 
required.  Paragraph  (c)  contains  the 
reporting  requirement  of  the  ciirrent 
SFAR  that  pertains  to  changes  that 
could  affect  the  holder's  continuing 
ability  to  meet  the  SFAR  requirements. 

Section  6 

Section  6  describes  the  requirement 
for  an  approved  procedures  manual  and 
what  information  the  procedures 
manual  must  contain.  Paragraph  (c)  of 
section  6  requires  that  an  authorization 
holder  that  experiences  a  change  in 
procedures  or  staff  obtain  and  record 
FAA  approval  of  the  change  in  order  to 


continue  to  approve  products  or  articles 
for  return  to  service  under  the  SFAR. 

Section  7 

Section  7  sets  forth  the  duration  of  the 
authorization.  All  authorizations  issued 
under  this  SFAR  will  terminate  upon 
expiration  of  the  SFAR  unless  earlier 
surrendered,  suspended,  revoked,  or 
otherwise  terminated.  The  final  rule 
extends  the  duration  until  January  23, 
2004. 

Section  8 

Section  8  prohibits  the  transfer  of  an 
SFAR  36  auUiorization. 

Section  9 

Section  9  retains  the  ciurent 
inspection  provisions.  It  also 
emphasizes  that  the  FAA  must  be  able 
to  determine  whether  an  applicant  has, 
or  a  holder  maintains,  personnel 
adequate  to  comply  with  the  provisions 
of  the  SFAR  and  any  additional 
limitations  contained  in  the 
authorization. 

Section  10 

Section  10  states  that  an  SFAR  36 
authorization  does  not  expand  the  scope 
of  products  or  articles  that  an  aircraft 
operator  or  repair  station  is  authorized 
to  approve  for  return  to  service. 

Section  11 

Section  11  contains  the  provision  that 
each  SFAR  36  authorization  holder 
must  comply  with  an  additional 
limitations  prescribed  by  the 
Administrator  and  made  a  part  of  the 
authorization. 

Sections  12  and  13 

Sections  12  and  13  address  data 
review  and  service  experience 
requirements  and  record  keeping 
requirements.  Section  12  states  die 
circumstances  under  which  an 
authorization  holder  will  be  required  to 
submit  the  information  necessary  for 
corrective  action  on  a  repair.  Section  13 
describes  what  information  an 
authorization  holder's  records  must 
contain. 

As  noted  above,  the  expiration  date 
for  SFAR  36  is  January  23,  2004.  The  5- 
year  extension  would  allow  time  for  the 
FAA  to  act  upon  the  proposal  submitted 
by  the  ARAC  for  establishment  of  an 
Organization  Designation  Authorization. 

"The  extension  of  SFAR  36  would 
allow  uninterrupted  major  repair 
activity  by  the  current  authorization 
holders  that  qualify  under  the  amended 
SFAR;  those  authorizations  would  be 
extended  without  the  holders 
reapplying  for  authorization.  The 
extension  would  also  allow  a  new, 


qualified  applicant  to  obtain  an 
authorization. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  SFAR  36-7  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and 
have  been  assigned  the  OMB  Control 
Number  2120-0507.  The  primary 
purpose  of  this  final  rule  is  to  extend 
SFAR  36.  No  additional  pa|>erwork 
burden  would  be  created  as  a  result. 

International  Compatibility 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  there  is  no 
comparable  rule  under  ICAO  standards. 

Regulatory  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  And  fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  the  extension  of 
Special  Federal  Aviation  Regulation  No. 
36  (SFAR  36):  (1)  would  generate 
benefits  that  justify  its  costs;  (2)  is  not 
a  significant  regulatory  action  under 
section  3(f)  of  the  Executive  Order  and 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget;  (3)  is  not 
significant  as  defined  in  DOT's 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26.  1979);  (4)  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (5) 
would  not  affect  international  trade;  and 
(6)  does  not  contain  a  significant 
intergovernmental  or  private  sector 
mandate.  These  analysti,  available  in 
the  docket,  are  summari<.ed  below. 
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Regulatory  Evaluation  Summary 

This  final  r^e  extends  the  provisions 
of  the  existing  SFAR  36  for  a  five-year 
period.  Theretfore,  there  are  no  costs 
associated  with  this  final  rule  to  either 
the  industry  Or  to  the  FAA. 

The  benefit  of  the  final  rule  is  that  it 
allows  the  firms  currently  operating 
under  the  provisions  of  SFAR  36  to 
continue  to  d0  so,  thereby  avoiding  the 
costs  that  would  be  incurred  if  SFAR  36 
were  to  expire  before  an  extension  of  the 
existing  SDFAR  36  was  implemented. 

Because  th4  final  rule  has  positive, 
although  not  quantifiable,  benefits  and 
no  costs  the  FAA  has  determined  that 
the  benefits  exceed  the  costs  of  the  final 
rule.  I 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibifity  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  vdth  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  knd  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
govemmentalj  jurisdictions  subject  to 
regulation."  Tfo  achieve  that  principle, 
the  Act  requi^  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explaia  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities]  including  small 
businesses,  n<it-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  imist  perform  a  review  to 
determine  wfajether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  thej  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  i?an  Agency  determines 
that  a  propos^  or  final  rule  is  not 
expected  to  hive  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  Act 
provides  that  the  head  of  the  agency 
may  so  certi^ii  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  rpust  include  a  statement 
providing  thejfactual  basis  for  this 
determinatioil.  and  the  reasoning  should 
be  clear. 

There  are  np  costs  associated  with  the 
final  rule.  Coiisequently,  the  FAA 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  iTrade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 
desirability,  a|id  efficacy  of  free  trade,  it 
is  the  policy  df  the  Administrator  to 


remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 

In  accordance  with  that  policy,  the 
FAA  is  conmiitted  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners. 

This  final  rule  affects  only  domestic 
firms.  Therefore,  there  will  be  no  impact 
on  international  trade. 

Federalism  Implications 

The  regxilations  herein  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  govenunent  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ( the  Act),  enacted 
as  Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  imder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 


provide  input  in  the  development  of 
regulator)'  proposals. 

The  FAA  determines  that  this  rule 
does  not  contain  a  significant 
intergovernmental  or  private  sector 
mandate  as  defined  by  the  Act. 

List  of  Subjects 

U  CFR  Part  121 

Air  carriers.  Airworthiness  directives 
and  standards,  Aviation  safety,  Safety. 

14  CFR  Part  135 

Air  carriers,  Air  taxis.  Air 
transportation,  Aircraft,  Airmen, 
Airplanes,  Airworthiness,  Aviation 
safety,  Helicopters,  Safety. 

14  CFR  Part  145 

Air  carriers.  Air  transportation. 
Aircraft,  Aviation  safety,  Safety. 

Tbe  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Title  14  of  the  Code  of  Federal 
Regulations  parts  121, 135,  and  145  as 
follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  40119, 
44101,  44701-44702,  44705,  44709-44711, 
44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912.  46105. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

2.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  44113,  44701- 
44702,  44705,  44709.  44711-44713,  44715- 
44717,  44722. 

PART  145— REPAIR  STATIONS 

3.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44707.  44717. 

4.  Special  Federal  Aviation 
Regulation  No.  36  in  part  121  and 
referenced  in  parts  135  and  145  is 
amended  by  revising  paragraphs  2(a), 
3(a)(1),  5(a)(1),  and  7  introductory  text; 
by  reserving  paragraph  2(b)  and  by 
revising  the  termination  date  to  read  as 
follows: 

SFAR  No.  36 


2.  General,  (a)  Contrary  provisions  of 
§  121.379(b)  and  §  135.437(b)  of  this 
chapter  notwithstanding,  the  holder  of 
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an  air  carrier  certificate  or  operating 
certificate,  that  operates  large  aircraft, 
and  that  has  been  issued  operations 
specifications  for  operations  required  to 
be  conducted  in  accordance  with  14 
CFR  part  121  or  135,  may  perform  a 
major  repair  on  a  product  as  described 
in  §  121.379(b)  or  §  135.437(a},  using 
technical  data  that  have  not  been 
approved  by  the  Administrator,  and 
approve  that  product  for  return  to 
service,  if  authorized  in  accordance 
with  this  Special  Federal  Aviation 
Regulation. 

lb)  Reserved. 
***** 

3.  Major  Repair  Data  and  Return  to 
Service,  (a)  *  *  * 


(1)  Has  been  issued  an  authorization 
under,  and  a  procedures  manual  that 
complies  with.  Special  Federal  Aviation 
Regulation  No.  36-7,  effective  on 
January  23, 1999; 
***** 

5.  Eligibility,  (a)  *  *  * 

(1)  Hold  an  air  carrier  certificate  or 
operating  certificate,  operate  large 
aircraft,  and  have  been  issued 
operations  specifications  for  operations 
required  to  be  conducted  in  accordance 
with  14  CFR  part  121  or  135,  or  hold  a 
domestic  repair  station  certificate  imder 
14  CFR  part  145; 


7.  Duration  of  Authorization.  Each 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  is  effective 
from  the  date  of  issuance  until  January 
23,  2004,  unless  it  is  earlier 
surrendered,  suspended,  revoked,  or 
otherwise  terminated.  Upon  termination 
of  such  authorization,  the  terminated 
authorization  holder  must: 
***** 

This  Special  Federal  Aviation 
Regulation  terminates  January  23,  2004. 
Jane  F.  Garvey, 
Administrator. 
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Part  IV 


Environmental 
Protection  Agency 

40  CFR  Part  68 
Accidental  Release  Prevention 
Requirements;  Risk  Management 
Programs  Under  Clean  Air  Act  Section 
112(r)(7),  Amendments;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS( 
[FRL-6214-0] 
RIN  2060-AE46 

Accidental  Release  Prevention 
Requirements:  Risk  Management 
Programs  Under  Clean  Air  Act  Section 
112(r)(7);  Amendments 

AGENCY:  Envlrdmnental  Protection 
Agency  (EPA). , 
action:  Final  rifle. 

SUMMARY:  This  action  modifies  the 
chemical  accident  prevention  rule 
codified  in  40  CFR  Part  68.  The 
chemical  accident  prevention  rule 
requires  owner*  and  operators  of 
stationary  sources  subject  to  the  rule  to 
submit  a  risk  mianagement  plan  (RMP) 
by  June  21, 1990.  to  a  central  location 
specified  by  EPJA.  In  this  action,  EPA  is 
1 


amending  the  rule  to:  add  four 
mandatory  and  five  optional  RMP  data 
elements,  establish  specific  procedures 
for  protecting  confidential  business 
information  when  submitting  RMPs, 
adopt  the  government's  use  of  a  new 
industry  classification  system,  and  make 
technical  corrections  and  clarifications 
to  Part  68.  However,  as  stated  in  the 
proposed  rule  for  these  amendments, 
this  action  does  not  address  issues 
concerning  public  access  to  offsite 
consequence  analysis  data  in  the  RMP. 
DATES:  The  rule  is  efi^ective  February  5, 
1999. 

ADDRESSES:  Supporting  material  used  in 
developing  the  proposed  rule  and  final 
rule  is  contained  in  Docket  A-98-08. 
The  docket  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday  (except  government  holidays)  at 
Room  1500.  401  M  Street  SW, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 


FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob  or  John  Ferris,  Chemical 
Emergency  Preparedness  and 
Prevention  Office,  Environmental 
Protection  Agency  (5104).  401  M  Street 
SW,  Washington.  DC  20460.  (202)  260- 
7249  or  (202)  260-4043.  respectively;  or 
the  Emergency  Planning  and 
Community  Wght-to-Know  Hotline  at 
800-424-9346  (in  the  Washington.  DC 
metropolitan  area,  (703)  412-9810).  You 
may  wish  to  visit  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  Internet  site, 
at  www.epa.gov/ceppo. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  stationary  sources  that 
have  more  than  a  threshold  quantity  of 
a  regulated  substance  in  a  process. 
Regulated  categories  and  entities 
include: 


Category 


Examples  of  regulated  entities 


Chemical  Manufacturers 


Petroleum 

Other  Marujfactur^) 

Agriculture  

PdblK  Sources 

Utilities 

Other  

Federal  Sources  1.. 


Basic  chemical  manufacturing,  petrochemicals,  resins,  agricultural  chemicals,  pharmaceuticals. 

F>aints.  cleaning  compounds. 
Refineries. 

Paper,  electronics,  semiconductors,  fabricated  metals,  industrial  machinery,  food  processors. 
Agricuttural  retailers. 

Drinking  water  and  waste  water  treatment  systems. 
Electric  utilities. 

Propane  retailers  and  users,  cold  storage,  warehousing,  and  wholesalers. 
Military  and  energy  installations. 


This  table  is  i  lot  meant  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  to  inldicate  those  entities 
likely  to  be  regulated  by  this  action.  The 
table  Usts  entities  EPA  is  aware  of  that 
could  potentially  be  regulated  by  this 
action.  Other  eritities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  a  stationary  source  is 
regulated  by  thif  action,  carefully 
examine  the  prqvisions  associated  with 
the  list  of  substances  and  thresholds 
under  §  68.130  fnd  the  applicabiUty 
criteria  under  §68.10.  If  you  have 
questions  regarding  applicability  of  this 
action  to  a  particular  entity,  consult  the 
hothne  or  persons  hsted  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section . 

Table  of  Contents 

I.  Introduction  and  Background 

A.  Statutory  Authority 

B.  Background 
n.  Summary  of  thf  Final  Rule 
m.  Discussion  of  Issues 

A.  NAICS  Code* 

B.  RMP  Data  Elements 

C.  Prevention  Program  Reporting 

D.  Confidential  business  Information 

E.  Other  Issues 


F.  Technical  Corrections 
rV.  Section-by-Section  Discussion  of  the 
Final  Rule 

V.  Judicial  Review 

VI.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Executive  Order  12875 

D.  Executive  Order  13045 

E.  Executive  Order  13084 

F.  Regulatory  Flexibility 

G.  Paperwork  Reduction 

H.  Unfunded  Mandates  Reform  Act 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Introduction  and  Background 

A.  Statutory  Authority 

These  amendments  are  being 
promulgated  under  sections  112(r)  and 
301(a)(1)  of  the  Clean  Air  Act  (CAA)  as 
amended  (42  U.S.C.  7412(r).  7601(a)(1)). 

B.  Background 

The  1990  CAA  Amendments  added 
section  112(r)  to  provide  for  the 
prevention  and  mitigation  of  accidental 
chemical  releases.  Section  112(r) 
mandates  that  EPA  promulgate  a  list  of 
"regulated  substances,"  with  threshold 


quantities.  Processes  at  stationary 
soiuces  that  contain  a  threshold 
quantity  of  a  regulated  substance  are 
subject  to  accidental  release  prevention 
regulations  promulgated  under  CAA 
section  112(r)(7).  EPA  promulgated  the 
list  of  regulated  substances  on  January 
31.  1994  (59  PR  4478)  (the  "List  Rule") 
and  the  accidental  release  prevention 
regulations  creating  the  risk 
management  program  requirements  on 
June  20.  1996  (61  FR  31668)  (the  "RMP 
Rule").  Together,  these  two  rules  are 
codified  as  40  CFR  Part  68.  EPA 
amended  the  List  Rule  on  August  25. 
1997  (62  FR  45132).  to  change  the  listed 
concentration  of  hydrochloric  acid.  On 
January  6, 1998  (  63  FR  640),  EPA 
amended  the  List  Rule  to  deUst  Division 
1.1  explosives  (classified  by  DOT),  to 
clarify  certain  provisions  related  to 
regulated  flammable  substances  and  to 
clarify  the  transportation  exemption. 
Part  68  requires  that  sources  with 
more  than  a  threshold  quantity  of  a 
regulated  substance  in  a  process 
develop  and  implement  a  risk 
management  program  that  includes  a 
five-year  accident  history,  offsite 
consequence  analyses,  a  prevention 
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program,  and  an  emergency  response 
program.  In  Part  68,  processes  are 
divided  into  three  categories  (Programs 
1  through  3).  Processes  that  have  no 
potential  impact  on  the  public  in  the 
case  of  accidental  releases  have  minimal 
requirements  (Program  1).  Processes  in 
Programs  2  and  3  have  additional 
requirements  based  on  the  potential  for 
offsite  consequences  associated  with  the 
worst-case  accidental  release  and  their 
accident  history.  Program  3  is  also 
triggered  if  the  processes  are  subject  to 
OSHA's  Process  Safety  Management 
(PSM)  Standard.  By  June  21, 1999. 
sources  must  submit  to  a  location 
designated  by  EPA,  a  risk  management 
plan  (RMP)  that  summarizes  their 
implementation  of  the  risk  management 
proo-am. 

V^en  EPA  promulgated  the  risk 
management  program  regulations,  it 
stated  that  it  intended  to  work  toward 
electronic  submission  of  RMPs.  The 
Accident  Prevention  Subcommittee  of 
the  CAA  Advisory  Committee  convened 
an  Electronic  Submission  Workgroup  to 
examine  technical  and  practical  issues 
associated  with  creating  a  national 
electronic  repository  for  RMPs.  Based 
on  workgroup  recommendations,  EPA  is 
in  the  process  of  developing  two 
systems,  a  user-friendly  PC-based 
submission  system  (RMP*Submit)  and  a 
database  of  RMPs  (RMP'Info). 

The  Electronic  Submission 
Workgroup  also  recommended  that  EPA 
add  some  mandatory  and  optional  data 
elements  to  the  RMP  and  asked  EPA  to 
clarify  how  confidential  business 
information  (CBI)  submitted  in  the  RMP 
would  be  handled.  Based  on  these 
recommendations  and  requests  for 
clarifications,  EPA  proposed 
amendments  to  Part  68  on  April  17, 
1998  (63  FR  19216).  These  amendments 
proposed  to  replace  the  use  of  Standard 
Industrial  Classification  (SIC)  codes 
with  the  North  American  Industry 
Classification  System  (NAICS)  codes, 
add  foiu  mandatory  data  elements  to  the 
RMP,  add  five  optional  data  elements  to 
the  RMP,  estabhsh  specific 
requirements  for  submission  of 
information  claimed  CBI,  and  make 
technical  corrections  and  clarifications 
to  the  rule.  EPA  received  47  written 
comments  on  the  proposed  rule. 
Today's  rule  reflects  EPA's 
consideration  of  all  comments;  major 
issues  raised  by  commenters  and  EPA's 
responses  are  discussed  in  Section  III  of 
this  preamble.  A  summary  of  all 
comments  submitted  and  EPA's 
responses  can  be  found  in  a  dociunent 
entitled.  Accidental  Release  Prevention 
Requirements;  Risk  Management 
Programs  Under  Clean  Air  Act  Section 
112(r)(7);  Amendments:  Siunmary  and 


Response  to  Comments,  in  the  Docket 
(see  ADDRESSES). 

II.  Siunmary  of  the  Final  Rule 

NAICS  Codes 

On  January  1, 1997.  the  U.S. 
Government,  in  cooperation  with  the 
governments  of  Canada  and  Mexico, 
adopted  a  new  industry  classification 
system,  the  North  American  Industry 
Classification  System  (NAICS),  to 
replace  the  Standard  Industrial 
Classification  (SIC)  codes  (April  9, 1997, 
62  FR  17288).  The  applicability  of  some 
Part  68  requirements  (i.e..  Program  3 
prevention  requirements)  is  determined, 
in  part,  by  SIC  codes,  and  Part  68  also 
requires  the  reporting  of  SIC  codes  in 
the  RMP.  Therefore,  EPA  is  revising  Part 
68  to  replace  all  references  to  "SIC 
code"  with  "NAICS  code."  In  addition, 
EPA  is  replacing,  as  proposed,  the  nine 
SIC  codes  subject  to  Program  3 
prevention  program  requirements  with 
ten  NAICS  codes,  as  follows: 

NAICS    Sector 

32211     Pulp  mills 

32411    Petroleum  refmeries 

32511    PeUYx:hemical  manufacturing 

325181    Alkalies  and  chlorine 

32S1S8    All  other  inorganic  chemical 

manufactiiring 
325192    Other  cyclic  crude  and  intermediate 

manufacturing 
325199    All  other  basic  organic  chemical 

manufacturing 
325211    Plastics  and  resins 
325311    Nitrogen  fertilizer 
32532    Pesticide  and  other  agricultural 

chemicals 

NAICS  codes  are  either  five  or  six  digits, 
depending  on  the  degree  to  which  the 
sector  is  subdivided. 

RMP  Data  Elements 

As  proposed,  EPA  is  adding  four  new 
data  elements  to  the  RMP:  latitude/ 
longitude  method  and  description,  CAA 
Title  V  permit  number,  percentage 
weight  of  a  toxic  substance  in  a  liquid 
mixture,  and  NAICS  code  for  each 
process  that  had  an  accidental  release 
reported  in  the  five-year  accident 
history.  EPA  is  also  adding  five  optional 
data  elements:  local  emergency 
planning  committee  (LEPC)  name, 
source  or  parent  company  e-mail 
address,  source  homepage  address, 
phone  nimiber  at  the  source  for  pubUc 
inquiries,  and  status  under  OSHA's 
Voluntary  Protection  Program  (VPP). 

Prevention  Program  Reporting 

EPA  is  not  revising  Sections  68.170 
and  68.175  as  proposed.  Prevention 
program  reporting,  therefore,  will  not  be 
changed  to  require  a  prevention 
program  for  each  portion  of  a  process  for 
which  a  Process  Hazard  Analysis  (PHA) 


or  hazard  review  was  conducted. 
Instead,  EPA  plans  to  create  functions 
within  RMP*  Submit  to  provide 
stationary  sources  with  a  flexible  way  of 
explaining  the  scope  and  content  of 
each  prevention  program  they 
implement  at  their  facility. 

Confidential  Business  Information 

EPA  is  clarifying  how  confidential 
business  information  (CBI)  submitted  in 
the  RMP  will  be  handled.  EPA  has 
determined  that  the  information 
required  by  certain  RMP  data  elements 
does  not  meet  the  criteria  for  CBI  and 
therefore  may  not  be  claimed  as  such. 
The  Agency  is  also  requiring  submission 
of  substantiation  at  the  time  a  CBI  claim 
is  filed. 

Finally.  EPA  is  promulgating  several 
of  the  technical  corrections  and 
clarifications,  as  proposed  in  the 
Federal  Register,  April  17. 1998  (63  FR 
19216). 

III.  Discussion  of  Issues 

EPA  received  47  comments  on  the 
proposed  rule.  The  commenters 
included  chemical  manufacturers, 
petroleum  refineries,  environmental 
groups,  trade  associations,  a  state 
agency,  and  members  of  the  public.  The 
major  issues  raised  by  commenters  are 
addressed  briefly  below.  The  Agency's 
complete  response  to  comments 
received  on  this  rulemaking  is  available 
in  the  docket  (see  ADDRESSES).  The 
document  is  titled  Accidental  Release 
Prevention  Requirements;  Risk 
Management  Programs  Under  Clean  Air 
Act  Section  112(r)(7);  Amendments: 
Summary  and  ResponsI  to  Comments. 

A.  NAICS  Codes 

Two  commenters  asked  that  sources 
be  given  the  option  to  use  either  SIC 
codes  or  NAICS  codes,  or  both,  in  their 
initial  RMP  because  the  NAICS  system 
is  new  and  may  not  be  familiar  to 
sources.  EPA  disagrees  with  this 
suggestion.  EPA  intends  to  provide 
several  outreach  mechanisms  to  assist 
sources  in  identifying  their  new  NAICS 
code.  RMP'Submit  will  provide  a  "pick 
fist"  that  will  make  it  easier  for  sources 
to  find  the  appropriate  code.  Also, 
selected  NAICS  codes  are  included  in 
the  General  Guidance  for  Risk 
Management  Programs  (July  1998)  and 
in  the  industry-specific  guidance 
documents  that  EPA  is  developing.  EPA 
will  also  utilize  the  Emergency  Planning 
and  Community  Rjght-to-Know  Hotline 
at  800-424-9346 (or  703-412-9810)  and 
its  web  site  at  www.epa.gov/ceppo/,  to 
assist  sources  in  determining  the 
source's  NAICS  codes.  EPA  also  notes 
that  the  Internal  Rcenue  Service  is 
planning  to  require  businesses  to 
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provide  NAICS-based  activity  codes  on 
their  1998  tax  returns,  so  many  sources 
will  have  becoipe  familiar  with  their 
NAICS  codes  by  the  June  1999  RMP 
deadline. 

EPA  believes  it  is  necessary  and 
appropriate  to  change  from  SIC  codes  to 
NAICS  codes  at  this  time.  EPA 
recognizes  that  |NAICS  codes  were 
developed  for  statistical  purposes  by  the 
OfBce  of  Management  and  Budget 
(OMB).  In  the  notice  of  April  9. 1997  (62 
FR  17288)  OMB  stated  that  the  "(ujse  of 
NAICS  for  non^atistical  purposes  (e.g., 
administrative,  regulatory,  or  taxation) 
will  be  determiiied  by  the  agency  or 
agencies  that  h^e  chosen  to  use  the  SIC 
for  nonstatistical  purposes."  EPA  has 
determined  that  NAICS  is  appropriate  in 
this  rule  for  several  reasons.  First,  the 
reason  the  SIC  codes  were  replaced  by 
NAICS  codes  is  because  the  SIC  codes 
no  longer  accurately  represent  today's 
industries.  The  SIC  codes  will  become 
more  obsolete  over  time  because  OMB 
will  no  longer  be  supporting  the  SIC 
codes;  thereforev  no  new  or  modified 
SIC  codes  will  be  developed  to  reflect 
futxire  changes  in  industries.  Second,  as 
the  SIC  codes  become  obsolete,  most 
users  of  SIC  codbs  will  likely  change  to 
NAICS  codes  o\«r  time,  so  future  data 
sharing  and  consistency  will  be 
enhanced  by  use  of  NAICS  codes  in  the 
RMP  program.  Third,  through  this 
rulemaking  prooess,  EPA  has  analyzed 
specific  conversions  of  SIC  codes  to 
NAICS  codes  foi  the  RMP  program  and 
was  able  to  identify  NAICS  codes  that 
were  applicable  to  fulfilling  the 
purposes  of  this  rule.  Finally,  because 
the  RMP  reporting  requirement  is  new, 
it  is  reasonable  to  begin  the  program 
with  NAICS  cod|ss  now  rather  than 
converting  to  thtm  later. 

Three  commenters  expressed  support 
for  the  ten  NAlGS  codes  that  EPA 
proposed  to  use  in  place  of  the  nine  SIC 
codes  referenced  in  section  68.10(d)(1) 
of  Part  68  and  oae  commenter  partially 
objected.  Section  68.10(d)(1)  provides 
that  processes  in  the  referenced  codes 
are  subject  to  Program  3  requirements  (if 
not  eligible  for  Program  1).  One 
commenter  objected  to  EPA's  proposal 
to  replace  the  SI^  code  for  pulp  and 
paper  mills  withj  only  the  NAICS  code 
for  pulp  mills  th^t  do  not  also  produce 
paper  or  paperboard.  The  commenter 
asked  EPA  to  reexamine  the  accident 
history  of  paper  ^d  paperboard  mills. 
As  discussed  in  the  preamble  of  the 
proposed  rule,  EPA  reviewed  the 
accident  history  data  prior  to  proposing 
the  new  NAICS  codes.  Neither  facilities 
that  classify  theitiselves  as  paper  mills 
(NAICS  Code  322121)  nor  paperboard 
mills  (NAICS  code  32213)  met  the 
accident  history  fcriteria  that  EPA  used 


to  select  industrial  sectors  for  Program 
3. 

EPA  notes  that  a  pulp  process  at  a 
paper  or  a  paperboard  mill  may  still  be 
subject  to  Pn^gram  3  as  long  as  the 
process  contains  more  than  a  threshold 
quantity  of  a  regulated  substance  and  is 
not  eUgible  for  Program  1.  Section 
68.10(d)(1)  uses  industrial  codes  to 
classify  processes,  not  facilities  as  a 
whole.  Since  section  68.10(d)(1)  will 
continue  to  list  the  code  for  pulp  mills, 
pulpmaking  processes  will  continue  to 
be  subject  to  Program  3.  In  addition, 
under  section  68.10(d)(2),  paper 
processes  will  be  in  Program  3  (unless 
eligible  for  Program  1)  if  they  are  subject 
to  OSHA's  Process  Safety  Management 
(PSM)  standard.  Most  pulp  and  paper 
processes  are,  in  fact,  subject  to  this 
standard. 

One  commenter  objected  to  assigning 
NAICS  codes  to  a  process  rather  than 
the  source  as  a  whole.  EPA  first  notes 
that  the  requirement  to  assign  a  SIC 
code  to  a  process  was  adopted  in  the 
original  RMP  rulemaking  two  years  ago. 
Today's  rule  does  not  change  that 
requirement  except  to  substitute  NAICS 
for  SIC  codes.  In  any  event,  EPA  is 
today  modifying  Part  68  to  clarify  that 
sources  provide  the  NAICS  code  that 
"most  closely  corresponds  to  the 
process."  EPA  believes  that  assigning  an 
industry  code  to  a  process  will  help 
implementing  agencies  and  the  public 
understand  what  the  covered  process 
does;  using  the  code  makes  it  possible 
to  provide  this  information  without 
requiring  a  detailed  explanation  from 
the  source.  In  addition,  the  primary 
NAICS  code  for  a  source  as  a  whole  may 
not  reflect  the  activity  of  the  covered 
process. 

B.  RMP  Data  Elements 

EPA  proposed  to  add,  as  optional 
RMP  data  elements:  local  emergency 
planning  committee  (LEPC),  soiuce  (or 
parent  company)  E-mail  address,  source 
homepage  address,  phone  number  at  the 
source  for  pubUc  inquiries,  and  OSHA 
Voluntary  Protection  Program  (VPP) 
status.  EPA  also  proposed  to  add,  as 
mandatory  data  elements:  method  and 
description  of  latitude/longitude.  Title 
V  permit  number,  percent  weight  of  a 
toxic  substance  in  a  liquid  mixture,  and 
NAICS  code  (only  in  the  five-year 
accident  history  section). 

Conmienters  generally  supported  the 
new  optional  data  elements.  One 
commenter  requested  that  the  optional 
elements  be  made  mandatory.  EPA 
disagrees  with  this  comment.  While  the 
elements  are  useful,  many  sources 
covered  by  this  rule  will  not  have  e-mail 
addresses  or  home  pages.  The  RMP  will 
provide  both  addresses  and  phone 


numbers  so  that  the  public  will  have 
methods  to  reach  the  source.  EPA  has 
learned  that  in  some  areas  there  are  no 
functioning  LEPCs,  therefore,  at  this 
time,  EPA  will  not  add  this  as  a 
mandatory  data  element.  However,  in 
most  cases,  the  LEPC  for  an  area  can  be 
determined  by  contacting  the  local 
govenmient  or  the  State  Emergency 
Response  Commission  (SERC)  for  which 
the  area  is  located.  Therefore,  reporting 
these  data  elements  will  remain 
optional  at  this  time. 

One  commenter  supported  adding  the 
Listing  of  local  emergency  planning 
conunittee  in  the  RMP  data  elements  as 
an  optional  data  element.  The 
commenter  stated  that,  although  it  is  an 
optional  data  element,  this  listing  will 
enhance  the  ability  of  local  responders 
and  emergency  planners  to  adequately 
prepare  and  train  for  emergency  events. 

(Jf  the  data  elements  that  were 
proposed  to  be  mandatory,  one 
commenter  objected  to  the  addition  of 
latitude/longitude  method  and 
description.  The  commenter  stated  that 
it  was  not  clear  in  the  proposal  why  the 
method  and  description  information  is 
needed.  EPA  is  seeking  latitude/ 
longitude  method  and  description  in 
accordance  with  its  Locational  Data 
PoUcy.  Several  EPA  regulations  require 
sources  to  provide  their  latitude  and 
longitude,  so  that  EPA  can  more  readily 
locate  facilities  and  communicate  data 
between  Agency  offices.  Sharing  of  data 
between  EPA  offices  reduces 
duplication  of  information.  Latitude/ 
longitude  method  and  description 
provides  information  needed  by  EPA 
offices,  and  other  users  of  the  data,  to 
rectify  discrepancies  that  may  appear  in 
the  latitude  and  longitude  information 
provided  by  the  source  under  various 
EPA  requirements.  Documentation  of 
the  method  by  which  the  latitude  and 
longitude  are  determined  and  a 
description  of  the  location  point 
referenced  by  the  latitude  and  longitude 
(e.g.,  administration  building)  will 
permit  data  users  to  evaluate  the 
accuracy  of  those  coordinates,  thus 
addressing  EPA  data  sharing  and 
integration  objectives. 

EPA  believes  tids  information  will 
also  facilitate  EPA-State  coordination  of 
environmental  programs,  including  the 
chemical  accident  prevention  rule.  The 
State/EPA  Data  Management  Program  is 
a  successful  multi-year  initiative  linking 
State  environmental  regulatory  agencies 
and  EPA  in  cooperative  action.  The 
Program's  goals  include  improvements 
in  data  quality  and  data  integration 
based  on  location  identification. 
Therefore,  as  proposed,  the  latitude/ 
longitude  method  and  description  will 
be  added  to  the  existing  RMP  data 
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elements.  RMP* Submit  will  provide  a 
list  of  methods  and  descriptions  from 
which  sources  may  choose. 

EPA  also  proposed  to  require  that 
sources  report  the  percentage  weight 
(weight  percent)  of  a  toxic  substance  in 
a  mixture  in  the  offsite  consequence 
analysis  (OCA)  and  the  accident  history 
sections  of  the  RMP.  This  information  is 
necessary  for  users  of  RMP  data  to 
understand  how  worst  case  and 
alternative  release  scenarios  have  been 
modeled.  EPA  has  decided  to  require 
reporting  of  the  weight  percent  of  toxic 
substance  in  a  liquid  mixture  because 
this  information  is  necessary  to 
imderstand  the  volatilization  rate, 
which  determines  the  downwind 
dispersion  distance  of  the  substance. 
The  volatilization  rate  is  affected  by  the 
vapor  pressure  of  the  substance  in  the 
mixture.  For  example,  a  spill  of  70 
percent  hydrofluoric  acid  (HF)  will 
volatiUze  more  quickly  than  a  spill  of 
the  same  quantity  of  HF  in  a  50  percent 
solution;  consequently,  over  a  10- 
minute  period,  the  70  percent  solution 
will  travel  further.  Reviewers  of  the 
RMP  data,  including  local  emergency 
planning  committees,  need  to  know  the 
weight  percent  to  be  able  to  evaluate  the 
results  reported  in  the  offsite 
consequence  analysis  and  the  impacts 
reported  in  the  accident  history. 
Without  knowing  the  weight  percent  of 
the  substance  in  the  mixture,  users  of 
the  data  may  compare  scenarios  or 
incidents  that  appear  to  involve  the 
same  chemical  in  the  same  physical 
state,  but  in  fact  involve  the  same 
chemical  held  in  a  diffraent  physical 
state. 

One  commenter  stated  that  for  gas 
mixtures,  percentage  by  volvune  (or 
volimie  percent)  should  be  required  to 
be  reported  rather  than  weight  percent. 
In  this  final  rule,  EPA  does  not  require 
reporting  of  the  weight  percent  (or 
volume  percent)  of  a  regulated 
substance  in  a  gas  mixture.  If  a  source 
handles  regulated  substances  in  a 
gaseous  mixture  (e.g.,  chlorine  with 
hydrogen  chloride),  the  quantity  of  a 
particular  regulated  substance  in  the 
mixture  is  what  is  reported  in  the  RMP, 
since  that  is  what  would  be  released 
into  the  air.  Its  percentage  weight  in  the 
mixture  is  irrelevant. 

Another  commenter  objected  to  this 
data  element,  claiming  that  it  could 
result  in  reverse  engineering  and  create 
a  competitive  disadvantage.  EPA  does 
not  believe  that  this  requirement  would 
create  a  competitive  disadvantage,  since 
similar  information  is  available  to  the 
public  under  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
of  1986.  Even  so,  if  it  were  to  have  such 
an  effect,  sources  can  claim  this  element 


as  CBI  if  it  can  meet  the  criteria  for  CBI 
claims  in  40  CFR  Part  2.  Another 
commenter  stated  that  the  pubUc  would 
be  concerned  if  the  percentages  did  not 
add  to  100,  in  the  event  that  the  source 
handles  both  regulated  and  non- 
regulated  substances.  EPA  believes  that 
because  a  source  must  model  only  one 
substance  in  a  release  scenario,  the 
source  need  not  report  the  percentages 
of  the  other  substances  in  the  mixture. 
Therefore,  it  is  expected  that  the  weight 
percent  for  mixtures  would  not  always 
add  up  to  100,  because  the  mixture 
could  contain  non-regulated  substances. 

A  third  commenter  suggested  that 
requiring  sources  to  report  percentage 
weight  of  a  toxic  substance  in  a  liquid 
mixture  would  create  confusion  with 
the  reporting  of  mixtiu«8  containing 
flammable  regulated  substances. 

In  the  January  6,  1998  rule  (63  FR 
640),  EPA  clarified  that  flammable 
regulated  substances  in  mixtures  are 
only  covered  by  the  RMP  rule  if  the 
entire  mixture  meets  the  National  Fire 
Protection  Association  (NFPA)  criteria 
of  4,  thus  the  entire  mixture  becomes 
the  regulated  substance.  As  a  resuh,  the 
percentage  of  flammables  in  a  mixture  is 
not  relevant  under  the  rule  and  the 
requirement  to  report  the  percentage 
weight  will  only  apply  to  toxic 
substances  in  a  liquid  mixture. 

Finally,  in  the  Federal  Register  notice 
of  Jime  20,  1996  (61  FR  31688),  EPA 
clarified  the  relationship  between  the 
risk  management  program  and  the  air 
permit  program  under  Title  V  of  the 
CAA  for  sources  subject  to  both 
requirements.  Under  section 
502(b)(5)(A),  permitting  authorities 
must  have  the  authority  to  assure 
compliance  by  all  covered  sources  with 
each  applicable  CAA  standard, 
regulation  or  requirement,  including  the 
regulations  implementing  section 
112(r)(7).  Requiring  sources  covered  by 
Title  V  and  section  112(r)  to  provide 
their  Title  V  permit  number  will  help 
Title  V  permitting  authorities  assure 
that  each  source  is  complying  with  the 
RMP  rule. 

In  simmiary,  with  the  exception  of 
adding  the  phrase  "that  most  closely 
corresponds  to  the  process"  in  sections 
68.42(b)(4),  68.1600))(7),  68.170(b),  and 
68.175(b),  EPA  has  decided  to  finalize 
the  optional  and  mandatory  data 
elements  as  they  were  proposed. 

C.  Prevention  Program  Reporting 

The  final  RMP  rule,  issued  June  20, 
1996  (61  FR  31668),  requires  sources  to 
report  their  prevention  program  for  each 
"process."  Because  the  applicable 
definition  of  "process"  is  broad, 
multiple  production  and  storage  units 
might  be  a  single,  complex  "process." 


However,  the  Agency  realizes  that  some 
elements  of  a  source's  prevention 
program  for  a  process  may  not  be 
applicable  to  every  portion  of  the 
process.  In  such  a  situation,  reporting 
prevention  program  information  for  the 
process  as  a  whole  could  be  misleading 
without  an  explanation  of  which 
prevention  program  element  applies  to 
which  part  of  the  process.  In  order  to  get 
more  specific  information  on  which 
prevention  program  practices  apply  to 
different  production  and  storage  units 
within  a  process,  EPA  proposed  to 
revise  the  rule  to  require  prevention 
program  reporting  for  each  part  of  the 
process  for  which  a  separate  process 
hazard  analysis  (PHA)  or  hazard  review 
was  conducted.  EPA  further  proposed 
deleting  the  second  sentence  from  both 
sections  68.170(a)  and  68.175(a),  which 
presently  states  that,  "(i]f  the  same 
information  applies  to  more  than  one 
covered  process,  the  owner  or  operator 
may  provide  the  information  only  once, 
but  shall  indicate  to  which  process  the 
information  applies." 

A  nimiber  of  industry  commenters 
objected  to  the  proposed  revisions  as 
wrongly  assuming  that  a  one-to-one 
relationship  exists  between  a  prevention 
program  and  a  PHA.  The  commenters 
asserted  that  EPA's  proposed  revision 
did  not  reflect  how  facilities  conduct 
PHAs  or  implement  prevention 
measures  and  would  cause  significant 
duplicate  reporting,  creating 
unnecessary  extra  work  for  facility 
personnel.  One  commenter  explained 
that  depending  on  a  source's 
circimistances,  it  might  conduct  a  PHA 
for  each  production  line,  including  all 
of  its  different  units,  or  it  might  conduct 
a  PHA  for  each  common  element  of  its 
different  production  lines.  Accordingly, 
the  commenters  claimed  that  EPA's 
proposal  to  require  the  owner/operator 
to  submit  separate  prevention  program 
information  for  every  portion  of  a 
process  covered  by  a  PHA  would  result 
in  multiple  submissions  of  much  of  the 
same  material,  and  would  add  no  value 
to  process  safety  or  accidental  release 
prevention.  Commenters  also  opposed 
the  deletion  of  the  second  sentence  in 
sections  68.170(a)  and  68.175(a).  One 
commenter  noted  that  many  of  the 
elements  of  the  prevention  program  will 
not  only  be  common  to  a  process,  but 
will  be  common  to  an  entire  stationary 
source.  Thus  commenters  argued  that 
EPA's  proposals  would  result  in 
redundant  submittals  and  place  an 
unjustified  burden  on  the  regulated 
community. 

EPA  acknowledges  that  PHAs  do  not 
necessarily  determine  the  scope  of 
prevention  program  measures. 
Moreover,  EPA  agrees  that  duplicative 
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reporting  should  be  reduced  as  much  as 
possible.  At  the  same  time,  EPA, 
implementing  agencies,  and  other  users 
of  RMP  data  ne^  to  have  information 
that  is  detailed  #nough  to  understand 
the  hazards  pos#d  by,  and  the  safety 
practices  used  f<>r,  particular  parts  of 
processes  and  equipment.  EPA 
recognizes  that  $ome  aspects  of 
prevention  programs  are  likely  to  be 
implemented  facility-wide,  rather  than 
on  a  process  or  i^t  basis,  whereas  other 
aspects  may  ap{^ly  to  a  particular 
process  or  only  \o  particular  units 
within  a  proces^  For  example,  most 
sources  are  UkelV  to  develop  an 
employee  participation  plan  and  a 
system  for  hot  work  permits  facility- 
wide,  rather  tha*  on  a  process  or  unit 
basis.  For  sourc^  having  processes  that 
include  several  nnits  (e.g.,  multiple 
reactors  or  purification  systems),  the 
hazards,  process!  controls,  and 
mitigation  systeijis  may  vary  among  the 
individual  unitsl  For  example,  one  may 
have  a  deluge  fire  control  system  while 
another  may  have  a  runaway  reaction 
quench  system. 

EPA  has  concljuded  that  its  proposed 
changes  to  prev^tion  program 
reporting  would  not  lead  sources  to 
prepare  RMPs  that  accurately  and 
efHciently  communicate  the  hazards 
posed  by  different  aspects  of  covered 
processes  and  the  safety  practices  used 
to  address  those  hazards.  The  Agency 
now  believes  thait  no  rule  changes  are 
necessary  to  ensure  that  RMPs  convey 
that  information]  The  current  rule 
already  requires  prevention  program 
reporting,  and  the  issue  has  been  how 
to  efficiently  convey  that  information  in 
sufficient  detail.  |EPA  beUeves  that  its 
electronic  program  for  submitting  RMPs 
can  be  designed  to  provide  for  sufficient 
specificity  in  prevention  program 
reporting  withoiit  requiring  duplicative 
reporting.  In  particular,  the  Agency 
plans  to  create  a  comment/text  field  in 
RMP*Submit  forspecifying  which  parts 
of  a  prevention  program  apply  to  which 
portions  of  a  particular  process.  For 
example,  if  a  deluge  system  only  applies 
to  a  certain  part  0f  the  overall  process, 
the  source  woulc^  indicate  in  the 
comment/text  screen  the  portions  of  the 
process  to  whlchj  the  deluge  system 
applies. 

To  reduce  the  burden  of  reporting, 
EPA  also  plans  t^  create  a  function  in 
RMP'Submit  wfajich  will  allow  a  source 
to  automatically  copy  prevention 
program  data  previously  entered  for  one 
process  to  fill  bldnk  fields  in  another 
process's  prevention  program.  The 
source  could  then  edit  any  of  the  data 
elements  that  arei  different.  For  example, 
where  the  prevention  programs  for  two 
processes  are  ide  utical  (e.g.,  two 


identical  storage  tanks  that  are 
considered  separate  processes),  the 
source  could  copy  the  data  entered  for 
one  to  fill  in  the  blank  field  for  the 
other.  If  some  of  the  data  elements  vary 
between  the  prevention  programs,  the 
source  will  be  able  to  autofill  and 
change  only  those  items  that  vary 
among  processes  or  imits. 

Although  the  autofill  option  will 
minimize  the  burden  of  reporting 
common  data  elements  for  those  sources 
filing  electronically,  EPA  has  decided 
not  to  delete  the  sentence,  in  both 
sections  68.170(a)  and  68.175(a),  which 
states,  "(i]f  the  same  information  applies 
to  more  than  one  covered  process,  the 
owner  or  operator  may  provide  the 
information  only  once,  but  shall 
Indicate  to  which  processes  the 
information  applies  ",  as  proposed. 

D.  Confidential  Business  Information 
(CBI) 

1.  Background 

A  central  element  of  the  chemical 
accident  prevention  program  as 
established  by  the  Clean  Air  Act  and 
implemented  by  Part  68  is  providing 
state  and  local  governments  and  the 
public  with  information  about  the  risk 
of  chemical  accidents  in  their 
communities  and  what  stationary 
sources  are  doing  to  prevent  such 
accidents.  As  explained  in  the  preamble 
to  the  final  RMP  rule  (61  FR  31668,  June 
20,  1996),  every  covered  stationary 
source  is  required  to  develop  and 
implement  a  risk  management  program 
and  provide  information  about  that 
program  in  its  RMP.  Under  CAA  section 
112(r)(7)(B)(iii),  a  source's  RMP  must  be 
registered  with  EPA  and  also  submitted 
to  the  Federal  Chemical  Safety  and 
Hazard  Investigation  Board  ("the 
Board"),  the  state  in  which  the  source 
is  located,  and  any  local  entity 
responsible  for  emergency  response  or 
planning.  That  section  also  provides 
that  RMPs  "shall  be  available  to  the 
public  under  section  114(c)"  of  the 
CAA.  Section  114(c)  gives  the  public 
access  to  information  obtained  under 
the  Clean  Air  Act  except  for  information 
(other  than  emission  data)  that  would 
divulge  trade  secrets. 

As  noted  previously,  in  the  final  RMP 
rule  EPA  announced  its  plan  to  develop 
a  centralized  system  for  submitting 
electronic  versions  of  RMPs  that  would 
reduce  the  paperwork  burden  on  both 
Industry  and  receiving  agencies  and 
provide  ready  public  access  to  RMP 
data.  Under  the  system,  a  covered 
source  would  submit  its  RMP  on 
computer  diskette,  which  would  be 
entered  into  a  central  database  that  all 
Interested  parties  could  access 


electronically.  The  system  would  thus 
make  it  possible  for  a  single  RMP 
submission  to  reach  all  interested 
parties,  Including  those  identified  in 
section  11 2(r)(7)(B)(lli).' 

An  important  assumption  underlying 
the  Agency's  central  submission  plan 
was  that  RMPs  would  rarely,  if  ever, 
contain  confidential  business 
Information  (CBI).  Following 
publication  of  the  final  rule,  concerns 
were  raised  that  at  least  some  of  the 
Information  required  to  be  reported  in 
RMPs  could  be  CBI  in  the  case  of 
particular  sources.  While  the  June  20, 
1996  rule  provided  for  protection  of  CBI 
under  section  114(c)  (see  section 
68.210(a)),  EPA  was  asked  to  address 
how  CBI  would  be  protected  in  the 
context  of  the  electronic  programs  being 
developed  for  RMP  submission  and 
public  access. 

In  the  April  17,  1998  proposal  to 
revise  the  RMP  rule,  EPA  made  several 
proposals  concerning  protection  of  CBI. 
It  first  reviewed  the  Information 
requirements  for  RMPs  (sections 
68.155-185)  and  proposed  to  find  that 
certain  required  data  elements  would 
not  entail  divulging  information  that 
could  meet  the  test  for  CBI  set  forth  in 
the  Agency's  comprehensive  CBI 
regulations  at  40  CFR  Part  2.2 
Information  provided  in  response  to 
those  requirements  could  not  be 
claimed  CBI.  EPA  also  requested 
comment  on  whether  some  information 
that  might  be  claimed  as  CBI  (e.g., 
worst-case  release  rate  or  duration) 
would  be  "emission  data"  and  thus 
publicly  available  imder  section  114(c) 
even  if  CBI. 

EPA  administers  a  variety  of  statutes 
pertaining  to  the  protection  of  the 
enviroiunent,  each  with  its  own  data 
collection  requirements  and 
requirements  for  disclosure  of 
information  to  the  public.  In  the 
Implementation  of  these  statutes,  the 
Agency  collects  emission,  chemical, 
process,  waste  stream,  financial,  and 
other  data  from  facilities  in  many,  if  not 
most,  sectors  of  American  business. 
Companies  may  consider  some  of  this 
information  vital  to  their  competitive 


■  It  is  important  to  note  that,  as  discussed  in 
Section  m.  E  of  this  preamble,  this  rule  does  not 
address  issues  concerning  public  access  to  offsite 
consequence  analysis  data  in  the  RMP. 

^  Information  is  CBI  if  (1)  the  business  has 
asserted  a  claim  which  has  not  expired,  been 
waived,  or  been  withdrawn;  (2)  the  business  has 
shown  that  it  has  taken  and  will  continue  to  take 
reasonable  steps  to  protect  the  information  from 
disclosure:  (3)  the  information  is  not  and  has  not 
been  reasonably  obtainable  by  the  public  (other 
than  governmental  bodies)  by  use  of  legitimate 
means;  (4)  no  statute  requires  disclosure  of  the 
information;  and  (5)  disclosure  of  the  information 
is  likely  to  cause  substantial  harm  to  the  business' 
competitive  position.  40  CFR  section  2.208. 
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position,  and  claim  it  as  confidential 
business  information  (CBI). 

In  the  course  of  implementing 
statutes,  the  Agency  may  have  a  need  to 
commimicate  some  or  all  of  the 
infoimation  it  collects  to  the  public  as 
the  basis  for  a  rulemaking,  to  its 
contractors,  or  in  response  to  requests 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA).  Information  found  to  be  CBI 
is  exempt  from  disclosure  under  FOIA. 
To  manage  both  CBI  claims  and  FOIA 
requests,  EPA  has  promulgated  in  40 
CFR  Part  2.  Subpart  B  a  set  of 
procedures  for  reviewing  CBI  claims, 
releasing  information  found  not  to  be 
CBI,  and  where  authorized,  disclosing 
CBI.  Subpart  B  lists  the  criteria  that 
information  must  meet  in  order  to  be 
considered  CBI,  as  well  as  the  special 
handling  requirements  the  Agency  must 
follow  when  disclosing  CBI  to 
authorized  representatives. 

For  RMP  requirements  that  might 
entail  divulging  CBI,  EPA  proposed  that 
a  source  be  required  to  substantiate  a 
CBI  claim  to  EPA  at  the  time  that  it 
makes  the  claim.  Under  EPA's  Part  2 
regulations,  a  source  claiming  CBI 
generally  is  required  to  substantiate  the 
claim  only  when  EPA  needs  to  make  the 
information  public  as  part  of  some 
proceeding  (e.g.,  a  rulemaking)  or  EPA 
receives  a  request  from  the  public  (e.g., 
under  the  Freedom  of  Information  Act 
(FOIA))  for  the  information.  In  view  of 
the  public  information  function  of  RMPs 
and  the  interest  already  expressed  by 
members  of  the  public  in  them,  EPA 
proposed  "up-front  substantiation"  of 
CBI  claims  to  ensiue  that  information 
not  meeting  CBI  criteria  would  be  made 
available  to  the  public  as  soon  as 
possible.  This  approach  of  requiring  up- 
front substantiation  is  the  same  as  that 
used  for  trade  secret  claims  filed  under 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
of  1986.3 


'  Section  302  of  EPCRA  (codified  in  40  CFR  Part 
35S)  requires  any  facility  having  more  than  a 
threshold  planning  quantity  of  an  extremely 
hazardous  substance  (EHS)  to  notify  its  state 
emergency  response  commission  (SERC)  and  local 
emergency  planning  committee  (LEPC)  that  the 
facility  is  subject  to  emergency  planning.  The  vast 
majority  of  toxic  substances  listed  in  40  CFR 
Section  68.130  were  taken  from  the  EHS  list. 
Section  303  of  EPCRA  requires  LEPCs  to  prepare  an 
emergency  response  plan  for  the  community  that  is 
under  their  jurisdiction.  Section  303  of  EPCRA  also 
requires  that  facilities  subject  to  section  302  shall 
provide  any  information  required  by  their  LEPC 
necessary  for  developing  and  implementing  the 
emergency  plan.  Section  304  of  EPCRA  requires  an 
immediate  notification  of  a  release  of  an  EHS  or 
Hazardous  Substances  listed  in  40  CFR  Section 
302.4  above  a  reportable  quantity  to  state  and  local 
entities.  Section  304  also  requires  a  written  follow- 
up  which  includes  among  other  things,  the 
chemical  name,  quantity  released  and  any  known 
or  anticipated  health  risks  associated  with  the 


In  addition,  EPA  proposed  that  any 
source  claiming  CBI  submit  two 
versions  of  its  RMP:  (1)  a  redacted 
("sanitized"),  electronic  version,  which 
would  become  part  of  RMP* Info,  and  (2) 
an  imsanitized  (unredacted)  paper  copy 
of  the  RMP  (see  proposed  section 
68.151(c)).  The  electronic  database  of 
RMPs  would  contain  only  the  redacted 
version  unless  and  until  EPA  ruled 
against  all  or  part  of  the  source's  CBI 
claim,  in  keeping  with  the  Part  2 
procedures.  In  this  way,  the  public 
would  have  access  only  to  the  non-CBI 
elements  of  sources'  RMPs.  EPA  further 
stated  that  state  and  local  agencies 
could  receive  the  unredacted  RMPs  by 
requesting  them  from  EPA  under  the 
Part  2  regulations.  Those  regulations 
authorize  EPA  to  provide  CBI  to  an 
agency  having  implementation 
responsibiUties  under  the  CAA  if  the 
agency  either  demonstrates  that  it  has 
the  authority  imder  state  or  local  law  to 
compel  such  information  directly  fiY)m 
the  source  or  that  it  v^rill  "provide 
adequate  protection  to  the  interests  of 
affected  businesses"  (40  CFR 
2.301(h)(3)). 

The  following  sections  of  this 
preamble  svunmarize  and  respond  to  the 
comments  EPA  received  on  the  CBI- 
related  aspects  of  its  proposal.  At  the 
outset,  however,  EPA  wants  to 
emphasize  that  it  does  not  anticipate 
many  CBI  claims  being  made  in 
connection  vdth  RMPs.  The  Agency 
developed  the  RMP  data  elements  with 
the  issue  of  CBI  in  mind.  It  sought  to 
define  data  elements  that  would  provide 
basic  information  about  a  source's  risk 
management  program  without  requiring 
it  to  reveal  CBI.  To  have  done  otherwise 
would  have  risked  creating  RMPs  that 
were  largely  unavailable  to  the  public. 
EPA  continues  to  believe  that  the 
required  RMP  data  elements  will  rarely 
require  that  a  business  divulge  CBI.  The 
Agency  will  carefully  monitor  the  CBI 
claims  made.  If  it  appears  that  the 
number  of  claims  being  made  is 
jeopardizing  the  public  information 


release.  Sections  311  and  312  of  EPCRA  (codified 
in  40  CFR  Part  370)  require  facilities  that  are  subject 
to  OSHA  Hazard  Communication  Standard  (HCS), 
to  provide  information  to  its  SERC,  LEPC  and  local 
fire  department.  This  information  includes  the 
hazards  posed  by  its  chemicals,  and  inventory 
information,  including  average  daily  amount, 
maximum  quantity  and  general  location.  Section 
313  of  EPCRA  (codified  in  40  CFR  Part  372) 
requires  certain  facilities  that  are  in  specific 
industries  (including  chemical  manufacturers)  and 
that  manubcture,  process,  or  otherwise  use  a  toxic 
chemical  above  specified  threshold  amounts  to 
report,  among  other  things,  the  annual  quantity  of 
the  toxic  chemical  entering  each  environmental 
medium.  Most  facilities  covered  by  CAA  112(r)  are 
covered  by  one  or  more  of  these  sections  of  EPCRA. 
Section  322  of  EPCRA  (codified  in  Part  350)  allows 
facilities  to  claim  only  the  chemical  identity  as 
trade  secret. 


objective  of  the  chemical  accident 
prevention  program,  EPA  will  consider 
ways  of  revising  RMPs,  including 
further  rulemakings  or  revising  the 
underlying  program,  to  ensure  that 
important  health  and  safety  information 
is  available  to  the  pubUc. 

2.  RMP  Data  Elements  Found  Not  CBI 

Fifteen  commenters  representing 
environmental  groups  and  members  of 
the  public  opposed  allowing  some  or  all 
RMP  data  to  be  claimed  as  CBI  in  light 
of  the  public's  interest  in  the 
information  RMPs  will  provide.  A 
number  of  commenters  urged  EPA  not 
to  allow  the  following  RMP  data 
elements  (and  supporting  dociunents)  to 
be  claimed  as  CBI: 

•  Mitigation  measures  considered  by 
the  firm  in  its  offsite  consequence 
analysis, 

•  Major  process  hazards  identified  by 
the  firm, 

•  Process  controls  in  use, 

•  Mitigation  systems  in  use, 

•  Monitoring  and  detection  systems 
in  use,  and 

•  Changes  since  the  last  hazard 
review. 

In  addition,  one  commenter 
contended  that  even  chemical  identity 
and  quantity  should  be  ineligible  for 
CBI  protection,  since  the  requirement  to 
submit  an  RMP  only  applies  to  facilities 
using  a  few  well-known,  extremely 
hazardous  chemicals,  and  the  public's 
right  to  know  should  always  outweigh 
a  company's  claim  to  CBI. 

Along  the  same  lines,  a  number  of 
commenters  urged  EPA  to  develop  a 
"corporate  sunshine  rule"  that  would 
allow  confidentiality  concerns  to  be 
overridden  if  the  protected  information 
is  needed  by  the  public  and  experts  to 
understand  and  assess  safety  issues. 
Another  commenter  recommended  that 
a  business  claiming  a  chemical's 
identity  as  CBI  should  be  required  to 
provide  the  generic  name  of  the 
chemical  and  information  about  its 
adverse  health  efi^ects  so  the  pubUc  can 
determine  the  potential  risks. 

One  commenter  argued  that  some  of 
the  RMP  data  that  EPA  suggested  could 
reveal  CBI,  (e.g.,  release  rate),  were  not 
"emission  data,"  because  the  worst  case 
scenario  data  are  theoretical  estimates, 
and  do  not  represent  any  real  emissions, 
past  or  present. 

Representatives  of  the  chemical  and 
petroleum  industries  disagreed  with 
EPA's  proposal  to  Ust  the  data  elements 
that  EPA  beUeved  could  not  reveal  CBI 
in  any  case.  These  commenters  asserted 
that  EPA  could  not  anticipate  all  the 
ways  in  which  information  required  by 
a  data  element  might  reveal  CBI,  and 
accordingly  urged  tlio  Agency  to  make 
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case-by-case  determinations  on  CBI 
claims.  They  also  contended  that 
"emission  data"  under  section  114(c) 
does  not  extendi  to  data  on  possible,  as 
opposed  to  actual,  emissions,  and  thus 
that  RMP  infomlation  concerning 
potential  accidental  releases  would  not 
qualify  as  "emission  data,"  which  must 
be  made  available  to  the  public. 

As  pointed  oqt  above,  an  important 
purpose  of  the  cjiemical  accident 
prevention  program  required  by  section 
112(r)  is  to  infortn  the  public  of  the  risk 
of  accidents  in  t|ieir  communities  and 
the  methods  sources  are  employing  to 
reduce  such  risks.  EPA  therefore 
believes  that  as  |nuch  RMP  data  as 
possible  should  be  available  to  the 
pubUc  as  soon  a^  possible.  However, 
section  112(r)(7)(B)(iii)  requires  that 
RMPs  be  made  "available  to  the  public 
under  section  1  il4(c),"  which  provides 
for  protection  of^  trade  secret 
information  (othjer  than  emission  data). 
Given  the  statute's  direction  to  protect 
whatever  trade  secret  information  is 
contained  in  an  RMP.  EPA  is  not 
authorized  to  release  such  information 
even  when  the  piubUc's  need  for  such 
information  arguably  outweighs  a 
business'  interest  in  its  confidentiality. 
The  Agency  alsol  cannot  issue  a 
"corporate  sunshine  rule"  that  conflicts 
with  existing  law  requiring  EPA  (and 
other  agencies)  tp  protect  trade  secret 
information. 

As  explained  4bove  (and  in  more 
detail  in  the  proposed  rule),  EPA 
examined  each  RMP  data  element  to 
determine  which  would  require 
information  that  might,  depending  on  a 
business'  circumistances.  meet  the  CBI 
criteria  set  forth  In  EPA's  regulations 
implementing  section  114(c)  and  other 
information-relaled  legal  requirements. 
The  point  of  thiS;  exercise  was  to  both 
protect  potential  trade  secret 
information  and  promote  the  public 
information  purpose  of  RMPs  by 
identifying  which  RMP  information 
might  reveal  CBI  in  a  particular  case  and 
by  precluding  CBI  claims  for 
information  that  could  not  reveal  CBI  in 
any  case.  EPA  presented  the  results  of 
its  analysis  and  ajn  explanation  of  why 
certain  data  elements  could  entail  the 
reporting  of  CBI  depending  on  a 
business'  circum$tances  and  why  others 
could  not.  No  co^menter  provided  any 
specific  example*  or  explanations  that 
contradicted  the  Agency's  rationale  for 
its  determinations  of  which  data 
elements  could  o^-  could  not  result  in 
reporting  of  CBI. 

However,  EPA  is  deleting  from  the  Ust 
of  40  CFR  Part  6a.  15 1(b)(1)  the  reference 
to  40  CFR  Part  68. 160(b)(9),  to  allow  for 
the  possibility  of  jthe  number  of  ftiU- 
time  employees  ^  the  stationary  source 
to  be  claimed  as  CBI.  Upon  further 


review,  EPA  was  unable  to  determine 
that  providing  the  number  of  employees 
at  the  stationary  source  could  never 
entail  divulging  information  that  could 
meet  the  test  for  CBI  set  forth  in  the 
Agency's  comprehensive  CBI 
regulations  at  40  CFR  Part  2.  Therefore, 
EPA  has  removed  this  element  from  the 
list  of  data  elements  that  can  not  be 
claimed  CBI  in  Part  68.  With  this 
exception,  EPA  is  promulgating  the  list 
of  RMP  data  elements  for  which  CBI 
claims  are  precluded,  as  proposed 
(Section  68.151(b)). 

EPA's  justifications  for  its  specific  CBI 
findings  appear  in  an  appendix  to  this 
preamble.  A  more  detailed  analysis  of 
all  RMP  data  elements  and  CBI 
determinations  is  available  in  the  docket 
(see  ADDRESSES).  The  Agency  continues 
to  find  no  reasonable  basis  for 
anticipating  that  the  listed  elements  will 
in  any  case  require  a  business  to  reveal 
CBI  that  is  not  "emission  data."  The 
information  required  by  each  of  the 
listed  data  elements  either  fails  to  meet 
the  criteria  for  CBI  set  forth  in  EPA's 
CBI  regulations  at  Part  2  or  meets  the 
Part  2  definition  of  "emission  data."  In 
many  cases,  the  information  is  available 
to  the  public  through  other  reports  filed 
with  EPA,  states,  or  local  agencies  (e.g.. 
reports  required  by  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA)  sections  312  and  313  provide 
general  facility  identification 
information  and  reports  of  most 
accidental  releases  are  available  through 
several  Federal  databases  including 
EPA's  Emergency  Release  Notification 
System  and  Accidental  Release 
Information  Program  databases). 

In  order  to  preclude  CBI  claims  for 
other  data  elements,  the  Agency  would 
have  to  show  that  the  information 
required  by  a  data  element  either  was 
"emission  data"  under  section  114(c)  or 
could  not,  under  any  circumstances, 
reveal  CBI.  As  explained  below,  EPA 
does  not  believe  such  a  showing  can  be 
made  for  any  of  the  data  elements  not 
on  the  list.  Therefore,  CBI  claims  made 
for  information  required  by  data 
elements  not  on  the  list  will  be 
evaluated  on  a  case-by-case  basis 
according  to  the  procedures  contained 
in  40  CFR  Part  2  (except  that 
substantiation  will  have  to  accompany 
the  claims,  as  discussed  below). 

The  Agency  agrees  with  the 
commenters  who  argued  that 
information  about  potential  accidental 
releases  is  not  "emission  data"  under 
section  114(c).  EPA's  existing  policy 
statement  (see  56  FR  7042,  Feb.  21, 
1991)  on  what  information  may  be 
considered  "emission  data"  was 
developed  to  implement  sections  110 
and  114(a)  of  the  CAA,  which  the 
Agency  generally  invokes  when  it  seeks 


to  gather  technical  data  from  a  source 
about  its  actual  emissions  to  the  air. 
While  the  policy  is  not  explicitly 
limited  in  its  scope,  EPA  believes  it 
would  be  inappropriate  to  apply  it  to 
RMP  data  elements  concerning 
hypothetical,  as  opposed  to  actual, 
releases  to  the  air.  Under  the  definition 
of  "emission  data"  contained  in  Part  2, 
information  is  "emission  data"  if  it  is  (1) 
"necessary  to  determine  the  identity, 
amount,  frequency,  concentration,  or 
other  characteristics  *  *  *  of  any 
emission  which  has  been  emitted  by  the 
source,"  (2)  "necessary  to  determine  the 
identity,  amount,  frequency, 
concentration,  or  other  characteristics 
*  *  *  of  the  emissions  which,  under  an 
applicable  standard  or  limitation,  the 
source  was  authorized  to  emit,"  or  (3) 
general  facility  identification 
information  regarding  the  source  which 
distinguishes  it  from  other  sources  (40 
CFR  section  2.301(a)(2)(i)  (emphasis 
added)).  Under  these  criteria,  EPA  has 
concluded  that  only  the  RMP  data 
elements  relating  to  source-level 
registration  information  (sections 
68.160(b)(l)-(6),  (8)-(13))  and  the  five- 
year  accident  history  (section  68.168) 
are  "emission  data."  Of  the  RMP  data 
elements,  only  the  five-year  accident 
history  involves  actual,  past  emissions 
to  the  environment;  the  other  data 
elements  would  not.  therefore,  qualify 
as  "emission  data"  under  the  first  prong 
of  the  Part  2  definition.  Moreover,  the 
data  elements  relating  to  a  source's 
offsite  consequence  analysis,  prevention 
program  and  emergency  response 
program  do  not  attempt  to  identify  or 
otherwise  reflect  "authorized" 
emissions;  the  data  elements  instead 
reflect  the  source's  potential  for 
accidental  releases.  Accordingly,  these 
data  elements  would  not  be  "emission 
data"  under  the  second  prong  of  the 
definition.  As  for  the  third  prong,  some 
of  the  source-level  data  are  "emission 
data"  because  they  help  identify  a 
source.  Most  other  RMP  data  elements 
are  reported  on  a  process  level  and  are 
not  generally  used  to  distinguish  one 
soiut;e  from  another. 

The  Agency  believes  it  is  unable  to 
show  that  the  remaining  data  elements 
could  not,  imder  any  circumstances, 
reveal  CBI.  EPA  continues  to  believe 
that  it  is  theoretically  possible  for  the 
remaining  data  elements  (the  elements 
not  listed  in  section  68.151(b))  to  reveal 
CBI  either  directly  or  through  reverse 
engineering,  depending  on  the 
circumstances  of  a  particular  case.  At 
the  same  time,  EPA  believes  that,  in 
practice,  the  remaining  data  elements 
will  rarely  reveal  CBI.  The  purpose  of 
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the  data  in  the  RMP  is  for  a  source  to 
articulate  its  hazards,  and  the  steps  it 
takes  to  prevent  accidental  releases.  In 
general,  the  kinds  of  information 
specifying  the  source's  hazards  and  risk 
management  program  are  not  likely  to 
be  competitively  sensitive. 

In  particular,  covered  processes  at  the 
vast  majority  of  stationary  sources 
subject  to  the  RMP  rule  are  too  common 
and  well-known  to  support  a  CBI  claim 
for  information  related  to  such 
processes.  For  example,  covered  public 
drinking  water  and  wastewater 
treatment  plants  generally  use  common 
regulated  substances  in  standard 
processes  (i.e.,  chlorine  used  for 
disinfection).  Also,  covered  processes  at 
many  sources  involve  the  storage  of 
regulated  substances  that  the  sources 
sell  (e.g.,  propane,  ammonia),  so  the 
processes  are  already  public  knowledge. 
Other  covered  processes  involve  the  use 
of  well-known  combinations  of 
regulated  substances  such  as 
refrigerants.  RMP  information  regarding 
these  types  of  processes  should  not 
include  CBI. 

Even  in  the  case  of  unusual  or  unique 
processes,  it  is  generally  ujilikely  that 
RMP  information  could  be  used  to 
reveal  CBI  through  reverse  engineering. 
To  begin  with,  required  RMP 
information  is  general  enough  that  it  is 
imlikely  to  provide  a  basis  for  reverse 
engineering  a  process.  For  example,  a 
source  must  report  in  its  RMP  whether 
overpressurization  is  a  hazard  and 
whether  relief  valves  are  used  to  control 
pressure,  but  it  is  not  required  to  report 
information  on  actual  pressures  used, 
flow  rates,  chemical  composition,  or  the 
configuration  of  equipment.  Moreover, 
while  RMP  information  may  provide 
some  data  that  could  be  used  in  an 
attempt  to  discover  CBI  information 
through  reverse  engineering,  it  typically 
will  not  provide  enough  data  for  such 
an  attempt  to  succeed,  because  the 
source  is  not  required  to  provide  a 
detailed  description  of  the  chemistry  or 
production  volume  of  the  process. 
Businesses  claiming  CBI  based  on  the 
threat  of  reverse  engineering  will  be 
required  to  show  how  reverse 
engineering  could  in  fact  succeed  with 
the  information  that  the  RMP  would 
otherwise  make  public,  together  with 
other  publicly  available  information.  A 
business  unable  to  do  so  will  have  its 
claim  denied. 

While  EPA  is  requiring  that  a  source 
claiming  a  chemical's  identity  as  CBI 
provide  the  generic  category  or  class 
name  of  the  chemical,  the  RMP  does  not 
require  sources  to  provide  information 
about  the  adverse  health  effects  of  the 
chemical.  Chemicals  were  included  in 
the  section  112(r)  program  because  they 


are  acutely  toxic  or  flammable;  health 
effects  related  to  chronic  exposure  were 
not  considered  because  they  are 
addressed  by  other  rules  (see  List  Rule 
at  59  FR  4481).  EPA  believes  that 
generic  names  are  sufficient  to  indicate 
the  general  health  concerns  from  short- 
term  exposures.  Should  a  member  of  the 
public  desire  more  information,  EPA 
encourages  the  use  of  EPCRA  section 
322(h),  which  provides  a  means  for  the 
pubUc  to  obtain  information  about  the 
adverse  health  effects  of  a  chemical 
covered  by  that  statute,  where  the 
chemical's  identity  has  been  claimed  a 
trade  secret.  The  pubHc  will  find  this 
provision  of  EPCRA  useful  because  most 
sources  subject  to  the  RMP  rule  are  also 
subject  to  EPCRA. 

3.  Up-front  Substantiation  of  CBI  Claims 

One  commenter  supported  the 
proposal  to  require  CBI  claims  to  be 
substantiated  at  the  time  they  are  made. 
Another  commenter  stated  that  there  is 
no  compelling  need  to  require  up-front 
substantiation.  The  commenter  stated 
that  up-front  substantiation  would  place 
a  sizable  burden  on  both  industry  and 
EPA  and  would  be  in  direct  conflict 
with  the  Paperwork  Reduction  Act.  The 
commenter  claimed  that,  with  the 
exception  of  EPCRA,  where  a  submitter 
is  allowed  to  claim  only  one  data 
element — chemical  identity — as  CBI,  it 
is  EPA's  standard  procedure  not  to 
require  submitters  to  provide  written 
substantiation  unless  a  record  has  been 
requested.  Further,  the  commenter 
stated  that  the  Agency  has  not  shown 
any  reason  for  departing  from  that 
procedure  in  this  rule. 

EPA  believes  that  requiring  up-front 
substantiation  of  CBI  claims  made  for 
RMP  data  has  ample  precedent,  is  fully 
consistent  with  the  Agency's  CBI 
regulations  and  the  Paperwork 
Reduction  Act,  and  is  critical  to 
achieving  the  public  information 
purposes  of  the  accident  prevention 
program.  EPCRA  is  not  the  only 
example  of  an  up-front  substantiation 
requirement.  The  Agency  has  also 
required  up-front  substantiation  in 
several  other  regulatory  contexts, 
including  those  where,  like  here, 
providing  the  public  with  health  and 
safety  information  is  an  important 
objective  [see  e.g.,  40  CFR  section 
725.94,  40  CFR  section  710.38,  and  40 
CFR  section  720.85  (regulations 
promulgated  under  Toxic  Substances 
Control  Act)]. 

Even  under  its  general  CBI 
regulations,  the  Agency  need  not  wait 
for  a  request  to  release  data  to  require 
businesses  to  substantiate  their  CBI 
claims.  When  EPA  expects  to  get  a 
request  to  release  data  claimed 


confidential,  the  Agency  is  to  initiate 
"at  the  earliest  practicable  time"  the 
regulations'"  procedures  for  making  CBI 
determinations  (40  CFR  section 
2.204(a)(3)).  Those  procedures  include 
calling  on  affected  businesses  to 
substantiate  their  claims  (see  40  CFR 
section  2.204(e)).  Since  state  and  local 
agencies,  environmental  groups, 
academics  and  others  have  already 
indicated  their  interest  in  obtaining 
complete  RMP  data  (see  comments 
received  on  this  rulemaking,  available 
in  the  DOCKET),  EPA  fully  expects  to 
get  requests  for  RMP  data  claimed  CBI. 
Consequently,  even  if  EPA  did  not 
establish  an  up-front  substantiation 
requirement  in  this  rule,  under  the 
Agency's  general  CBI  regulations  it 
could  require  businesses  claiming  CBI 
for  RMP  data  to  substantiate  their  claims 
without  first  receiving  a  request  to 
release  the  data.  Establishing  an  up- 
front requirement  in  this  rule  will 
simply  allow  EPA  to  obtain 
substantiation  of  CBI  claims  without 
having  to  request  it  in  every  instance. 

Requiring  up-front  substantiation  for 
RMP  CBI  claims  is  consistent  with  the 
Paperwork  Reduction  Act.  Any  burden 
posed  by  this  requirement  has  already 
been  evaluated  as  part  of  the 
Information  Collection  Request  (ICR) 
associated  with  this  rulemaking.  EPA 
disagrees  that  up-front  substantiation 
will  impose  a  substantial  or  imdue 
burden.  As  noted  above,  under  EPA's 
current  CBI  regulations,  a  source 
claiming  CBI  could  and  probably  would 
be  required  to  provide  substantiation  for 
its  claim,  in  view  of  the  public  interest 
in  RMP  information.  A  requirement  to 
submit  substantiation  with  the  claim 
should  thus  make  little  difference  to  the 
source.  Moreover,  a  source  presumably 
does  not  make  any  claim  of  CBI  lightly. 
Before  filing  a  CBI  claim,  the  source 
must  first  determine  whether  the  claim 
meets  the  criteria  specified  in  40  CFR 
section  2.208.  Up-front  substantiation 
only  requires  that  the  source  document 
that  determination  at  the  time  it  files  its 
claim.  Since  it  would  be  sensible  for  a 
source  to  document  the  basis  of  its  CBI 
claim  for  its  ov>m  purposes  (e.g.,  in  the 
case  of  a  request  for  substantiation), 
EPA  expects  that  many  sources  already 
prepare  documentation  for  their  CBI 
claims  by  the  time  they  file  them.  Also, 
submitting  substantiation  at  the  time  of 
claim  reduces  any  additional  burden 
later,  such  as  reviewing  the  Agency's 
request,  retrieving  the  relevant 
information,  etc.  Therefore,  providing 
documentation  at  the  time  of  filing 
should  impose  no  additional  burden. 

In  view  of  the  public  information 
function  of  RMPs,  Ei'A  believes  that  up- 
front substantiation  is  clearly  warranted 
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for  CBI  claims  made  for  RMP  data.  Up- 
front substantiation  will  ensure  ^at 
sources  filing  cjlaims  have  carefully 
considered  whether  the  data  they  seek 
to  protect  in  fact  meets  the  criteria  for 
protection.  Given  the  public  interest 
already  expressed  in  RMP  data,  EPA 
expects  that  C0I  claims  for  RMP  data 
will  have  to  be  substantiated  at  some 
point.  Up-front  substantiation  will  save 
EPA  and  the  public  time  and  resources 
that  would  otherwise  be  required  to 
respond  to  eadk  CBI  claim  with  a 
request  for  subftantiation.  EPA  is 
therefore  promulgating  the  up-front 
substantiation  Requirement  as  proposed. 

4.  State  and  Lo^l  Agency  Access  to 
Unredacted  RMPs 

One  commei^ter  objected  to  EPA's 
statement  in  the  proposal  that  it  would 
provide  unredaicted  (unsanitized) 
versions  of  the  RMPs  to  a  state  and  local 
agency  only  upjon  meeting  the  criteria 
required  by  the!  EPA's  CBI  rules  at  40 
CFT?  Part  2.*  The  commenter,  an 
association  of  fire  fighters,  argued  that 
the  Agency's  position  was  inconsistent 
vdth  CAA  sectii)n  112(r)(7)(B)(iii), 
which  provided  that  RMPs  "shall ...  be 
submitted  to  the  Chemical  Safety  and 
Hazard  Investigation  Board  (a  federal 
agency],  to  the  ^tate  in  which  the 
stationary  sourte  is  located,  and  to  any 
local  agency  or  entity  having 
responsibility  fbr  planning  for  or 
responding  to  accidental  releases  which 
may  occur  at  such  source  .  . . ."  The 
commenter  claimed  that  this  provision 
entitles  the  specified  entities,  including 
local  fire  departments,  to  receive 
unredacted  KtAfs  without  having  to 
make  the  showings  required  by  H'A's 
CBI  regulations! 

EPA  is  not  revolving  this  issue  today. 
The  Agency  ha^  reviewed  the  relevant 
statutory  text  a|td  legislative  history,  as 
well  as  analogous  provisions  of  EPCRA, 
and  believes  th^t  arguments  can  be 
made  on  both  sides  of  this  issue.  While 
section  112(r)(7^{B)(iii)  calls  for  RMPs  to 
be  submitted  tol  states,  local  entities  and 
the  Board,  it  is  not  clear  that  Congress 
intended  CBI  contained  in  RMPs  to  be 
provided  to  thoke  entities  without 
ensuring  appropriate  protection  of  CBI. 


< Section  2.301(h)(3) 
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At  stake  in  resolving  this  issue  are  two 
important  interests — local  responders' 
interest  in  unrestricted  access  to 
information  that  may  be  critical  to  their 
safety  and  effectiveness  in  responding  to 
emergencies  and  businesses'  interest  in 
protecting  sensitive  information  from 
their  competitors.  Before  making  a  final 
decision  on  this  issue,  EPA  believes  it 
would  benefit  from  further  public  input. 
Because  EPA  stated  that  it  would  not 
provide  imredacted  RMPs  to  states  and 
local  agencies,  those  interested  in 
protecting  CBI  may  not  have  considered 
it  necessary  to  lay  out  the  legal  and 
policy  argiunents  supporting  their 
views.  State  and  local  agencies,  many  of 
which  in  the  past  have  expressed 
concern  about  the  potential 
administrative  burden  of  receiving 
RMPs  directly  fit)m  sources,  also  did  not 
comment  on  the  issue.  EPA  has 
therefore  decided  to  accept  additional 
conunents  on  this  issue  alone. 
(Additional  comments  on  any  other 
issues  addressed  in  this  rulemaking  will 
not  be  considered  or  addressed,  since 
the  Agency  is  taking  final  action  on 
them  here.)  Comments  should  be  mailed 
to  the  persons  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section.  In  the  meantime,  luu^dacted 
RMPs  will  be  available  to  states,  local 
agencies  and  the  Board  under  the  terms 
of  the  Agency's  existing  CBI  regulations 
at  40  CFR  section  2.301(h)(3)  (for  state 
and  local  agencies)  and  40  CFR  section 
2.209(c)  (for  the  Board). 

Section  112(r)(7)(B)(iii)  states  in 
relevant  part: 

IRMPs]  shall  also  be  submitted  to  the 
Chemical  Safety  and  Hazard  Investigation 
Board,  to  the  State  in  which  the  stationary 
source  is  located,  and  to  any  local  agency  or 
entity  having  responsibility  for  planning  for 
or  responding  to  accidental  releases  which 
may  occur  at  such  source,  and  shall  be 
available  to  the  public  under  section  114(c) 
of  (the  Act). 

Section  114(c)  provides  for  the  public 
availability  of  any  information  obtained 
by  EPA  under  the  Clean  Air  Act,  except 
for  information  (other  than  emissions 
data)  that  would  divulge  trade  secrets. 

From  a  public  policy  perspective, 
there  are  some  obvious  advantages  to 
reading  section  112(r)(7)(B)(iii)  in  the 
way  the  commenter  suggests.  Local  fire 
departments  and  other  local  responders 
are  typically  the  first  to  arrive  at  the 
scene  of  chemical  accidents  in  their 
jurisdictions.  RMP  information  that  first 
responders  could  find  helpful  include 
chemical  identity,  chemical  quantity, 
and  potential  source  of  an  accident. 
Under  EPA's  regulations,  however,  any 
or  all  of  this  information  could  be 
claimed  CBI.  In  addition,  state  and  local 
authorities  are  often  in  the  best  position 


to  assess  the  adequacy  of  a  source's  risk 
management  program  and  to  initiate  a 
dialogue  with  the  facility  should  its 
RMP  indicate  a  need  for  improvement. 
However,  state  and  local  authorities' 
ability  to  provide  this  contribution  to 
community  safety  would  be  impeded  to 
the  extent  a  source  claimed  key 
information  as  CBI.  While  states  and 
local  agencies  may  obtain  information 
claimed  CBI  under  EPA's  CBI 
regulations  (assuming  they  can  make  the 
requisite  showing),  the  time  required  to 
obtain  the  necessary  authority  or 
findings  from  state  or  local  and  EPA 
officials  could  be  substantial. 

At  the  same  time,  there  are  also  public 
policy  reasons  for  ensuring  protection  of 
CBI  contained  in  RMPs.  Congress  has  in 
many  statutes,  including  the  CAA  and 
EPCRA,  provided  for  the  protection  of 
trade  secrets  to  safeguard  the 
competitive  position  of  private 
businesses.  Businesses'  ability  to 
maintain  the  confidentiality  of  trade 
secrets  helps  ensure  competition  in  the 
U.S.  economy  and  U.S.  businesses' 
competitive  position  in  the  world 
economy.  Protection  of  trade  secrets 
also  encourages  innovation,  which  is  an 
important  contributor  to  economic 
growth. 

A  reading  of  section  112(r)(7)(B)(iii) 
that  demands  submission  of  unredacted 
RMPs  to  states,  local  entities,  and  the 
Board  may  lead  to  widespread  public 
access  to  information  claimed  CBI.  For 
purposes  of  section  112(r)(7)(B)(iii), 
"any  local  agency  or  entity  having 
responsibility  for  planning  for  or 
responding  to  accidental  releases" 
includes  local  emergency  planning 
committees  (LEPCs)  established  under 
EPCRA.  Section  301(c)  of  EPCRA 
provides  that  LEPCs  must  include 
representatives  from  both  the  public  and 
private  sectors,  including  the  media  and 
facilities  subject  to  EPCRA 
requirements.  Submission  of  an 
imredacted  RMP  to  an  LEPC  would  thus 
entail  release  of  CBI  to  some  members 
of  the  public  and  potentially  even 
competitors.*  More  generally,  local 
agencies  may  not  be  subject  to  any  legal 
requirement  to  protect  CBI  and  may  lack 
the  knowledge  and  resources  to  address 
CBI  claims.  Arguably,  it  would  be 


'EPA  does  not  believe  that  submission  of  an  RMP 
containing  CBI  to  the  statutorily  specified  entities 
would  defeat  a  source's  ability  to  claim  information 
as  C3I  for  purposes  of  section  114(c)  and  EPA's  CBI 
regulations.  Under  those  regulations,  information 
that  has  been  released  to  the  public  cannot  be 
claimed  CBI.  Release  of  a  RMP  containing  CBI  to 
the  entities  speciHed  by  section  112(r)(7)(B)(iii), 
including  LEPCs,  would  not  constitute  such  a 
release.  EPCRA  similarly  provides  that  disclosure  of 
trade  secret  information  to  an  LEPC  does  not 
prevent  a  facility  from  claiming  the  information 
conndential  (see  EPCRA  section  322(b)(1)). 
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anomalous  for  Congress  to  require  EPA 
to  protect  trade  secrets  contained  in 
RMPs  against  release  to  the  public  only 
to  risk  divulging  the  same  information 
by  requiring  submission  of  unredacted 
RMPs  to  a  broad  range  of  entities  that 
may  not  have  the  need  or  capacity  to 
protect  CBI  themselves.  It  would  also 
appear  inconsistent  with  the  approach 
Congress  took  to  protecting  trade  secrets 
in  EPCRA.  where  Congress  did  not 
provide  for  release  of  trade  secret 
chemical  identity  information  to  local 
agencies. 

Relatedly,  many  state  and  local 
agencies  objected  to  EPA's  original 
proposal  in  the  RMP  proposed 
rulemaking  (58  FR  54190.  October  20, 
1993)  that  sources  submit  RMPs  directly 
to  States,  local  agencies,  and  the  Board, 
as  well  as  EPA.  They  noted  that 
managing  the  information  contained  in 
RMPs  would  be  difficult  without  a 
significant  expenditure  of  typically 
scarce  resources.  Many  states  and  local 
agencies  thus  supported  EPA's  final 
decision  to  develop  an  electronic 
submission  and  distribution  system  that 
would  allow  covered  sources  to  submit 
their  RMPs  to  EPA,  which  would  make 
them  available  to  states,  local  agencies, 
and  the  Board,  as  well  as  the  general 
public.  If  the  statute  is  read  to  require 
submission  of  RMP  information  to  state 
and  local  agencies,  and  the  Board,  to  the 
extent  it  is  claimed  as  CBI,  the  resource 
concerns  raised  by  State  and  local 
agencies  coramenters  likely  would  be 
raised  to  that  extent  again. 

EPA  also  questions  the  extent  to 
which  states,  local  entities  and  the 
Board  would  be  disadvantaged  if  they 
did  not  receive  unredacted  RMPs 
without  making  the  showings  required 
by  EPA's  CBI  regulations.  As  noted 
earlier,  EPA  expects  that  relatively  little 
RMP  information  will  be  CBI.  RMP  data 
will  only  rarely  contain  CBI,  and  the  up- 
front substantiation  will  minimize  the 
number  of  CBI  claims  it  receives  by 
ensuring  that  sources  carefully  examine 
the  basis  for  any  claims  before 
submitting  them.  Consequently,  the 
Agency  believes  that  a  state  or  local 
agency  will  rarely  confront  a  redacted 
RMP. 

Moreover,  EPCRA  provides  state  and 
local  entities,  including  fire 
departments,  with  access  to  much  of  the 
pertinent  data  already.  EPA's 
regulations  under  EPCRA  cover  a 
imiverse  of  sources  and  chemicals  that 
includes  most,  if  not  all,  the  sources  and 
substances  covered  by  the  RMP  rule. 
The  EPCRA  regulations  require 
reporting  of  some  of  the  same 
information  required  by  the  RMP  rule, 
including  chemical  identity.  EPCRA 
withholds  from  public  release  only 


chemical  identities  that  are  trade  secrets 
and  the  location  of  specific  chemicals 
where  a  facility  so  requests.  In  practice, 
relatively  few  facilities  have  requested 
trade  secret  protection  for  a  chemical's 
identity. 

Additionally.  EPCRA  section  312(f) 
empowers  local  fire  departments  to 
conduct  on-site  inspections  at  facilities 
subject  to  EPCRA  section  312(a)  and 
obtain  information  on  chemical 
location.  Most  facilities  subject  to 
EPCRA  section  312(a)  are  also  subject  to 
the  RMP  rule.  On-site  inspections  could 
also  provide  information  on  hazards  and 
mitigation  measures.  In  addition, 
EPCRA  section  303(d)(3)  authorizes 
LEPCs.  which  include  representatives  of 
fire  departments,  to  request  from 
facilities  covered  by  EPCRA  section 
302(b)  such  information  as  may  be 
necessary  to  prepare  an  emergency 
response  plan  and  to  include  such 
information  in  the  plan  as  appropriate. 
Some  sources  subject  to  the  RMP  rule 
are  also  covered  by  EPCRA  section 
302(b). 

In  light  of  the  points  made  above,  EPA 
questions  whether  section 
112(r)(7)(B)(iii)  should  be  interpreted  to 
require  submission  of  unredacted  RMPs 
containing  CBI  to  the  statutorily 
specified  entities  without  provision 
being  made  for  protecting  CBI.  EPA 
invites  the  public  to  provide  any 
additional  comment  or  information 
relevant  to  interpreting  the  submission 
requirement  of  section  112(r)(7)(B)(iii). 

5.  Other  CBI  Issues 

Two  commenters  disagreed  with 
EPA's  statement  that  a  source  cannot 
make  a  CBI  claim  for  information 
available  to  the  public  imder  EPCRA  or 
another  statute.  They  claimed  that  a 
request  for  information  under  EPCRA 
cannot  supersede  the  CBI  provisions 
applicable  to  data  collected  under  the 
authorities  of  the  CAA  or  Toxic 
Substances  Control  Act  or  any  other 
regulatory  program. 

EPA  does  not  agree  with  this 
comment.  Claims  of  CBI  may  not  be 
upheld  if  the  information  is  properly 
obtainable  or  made  public  under  other 
statutes  or  authorities.  For  example, 
chemical  quantity  on  site  is  available  to 
the  public  under  EPCRA  Tier  II 
reporting.  In  addition,  under  EPCRA 
section  303(d)(3),  LEPCs  have  the 
authority  to  request  any  information 
they  need  to  develop  and  implement 
community  emergency  response  plans. 
If  information  obtained  through  such  a 
request  is  included  in  the  commimity 
plan,  it  will  become  available  to  the 
public  under  EPCRA  section  324. 
Information  obtainable  or  made  public 
under  EPCRA  would  not  be  eligible  for 


CBI  protection  under  40  CFR  section 
2.208,  which  specifically  excludes  from 
CBI  protection  information  already 
available  to  the  public.  Filing  a  CBI 
claim  under  the  CAA  or  another  statute 
does  not  protect  information  if  it  is 
legitimately  requested  and  made  public 
under  other  federal,  state,  or  local  law. 
Information  obtainable  or  made  pubUc 
(through  proper  means)  under  existing 
statutes  cannot  be  CBI  under  EPA's  CBI 
regulations. 

6.  Actions  Taken 

In  summary,  the  Agency  is  adding 
two  sections  (68.151  and  68.152)  to  Part 
68.  Section  68.151  sets  forth  the 
procedures  for  a  source  to  follow  when 
asserting  a  CBI  claim  and  lists  data 
elements  that  can  not  be  claimed  as  CBI. 
This  section  also  requires  sources  filing 
CBI  claims  to  provide  the  information 
claimed  confidential,  in  a  format  to  be 
specified  by  EPA,  instead  of  the 
unsanitized  paper  copy  of  the  RMP  as 
discussed  in  the  proposal.  Section 
68.152  sets  forth  the  procedures  for 
substantiating  CBI  claims.  Sources 
claiming  CBI  are  required  to  submit 
their  substantiation  of  their  claims  at  the 
same  time  they  submit  their  RMPs. 

E.  Other  Issues 

Two  commenters  asked  why  EPA  had 
proposed  to  drop  the  phrase  "if  used" 
in  section  68, 165(b)(3)  where  the  rule 
asks  for  the  basis  of  the  offsite 
consequence  analysis  results.  EPA  has 
decided  to  retain  the  language,  since 
sources  will  have  a  choice  of  using 
either  EPA's  RMP  guidance  documents 
or  a  model.  Where  a  model  is  used,  the 
source  will  have  to  provide  the  name  of 
the  model.  These  commenters  also 
asked  why  EPA  proposed  to  drop 
(alternative  releases  only)  from  section 
68.165(b)(13).  EPA  has  also  decided  to 
retain  the  parenthetical  language. 

One  commenter  stated  that  &A 
should  allow  sources  to  submit  RMPs 
either  electronically  or  in  hard  copy. 
The  commenter  stated  that  not  allowing 
hard  copy  submissions  will  be 
burdensome  on  many  sources  who  have 
never  filed  an  electronic  report  to  the 
government  before.  As  stated  in  the 
April  proposal,  EPA  is  allowing  sources 
to  submit  RMPs  on  paper.  Paper 
submitters  are  asked  to  fill  out  a  simple 
paper  form  to  tell  EPA  why  they  are 
unable  to  file  electronically. 

Two  commenters  objected  to  placing 
offsite  consequence  analysis  (OCA)  data, 
particularly  worst-case  release 
scenarios,  on  the  Internet,  for  security 
reasons.  Issues  related  to  public  access 
to  OCA  data  are  beyond  the  scope  of 
this  rulemaking,  as  this  action  is  limited 
to  the  issues  discussed  above.  It  does 
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not  include  decisions  regarding  how  the 
public  will  access  the  OCA  data 
elements  of  the  RMPs.  Statements  in  the 
preamble  about  EPA  providing  public 
access  to  RMP  d^ta  are  not  intended  to 
address  which  portions  of  the  RMP  data 
will  be  electronically  available. 

A  number  of  oommenters  were 
concerned  about  a  statement  EPA  made 
in  the  preamble  |o  the  proposed  rule 
regarding  the  definition  of  "process", 
and  stated  that  BPA's  interpretation  of 
"process"  is  not  consistent  with  the 
interpretation  thp  Occupational  Safety 
and  Health  Administration  (OSHA)  uses 
in  its  process  safety  management  (PSM) 
standard  (29  CFK  1910.119).  In  this 
rulemaking,  EPA  did  not  propose  any 
changes  to  the  definition  of  process  nor 
is  it  adopting  any  changes  to  the 
definition.  As  ErA  stated  in  the 
preamble  to  the  final  RMP  rule,  it  will 
interpret  "process"  consistently  with 
OSHA's  interpretation  (Jf  that  term  (29 
CFR  1910.119).  Therefore,  if  a  source  is 
subject  to  the  PSM  rule,  the  limits  of  its 
process(es)  for  purposes  of  OSHA  PSM 
will  be  the  limits  of  its  process(es)  for 
purposes  of  RMP  (except  in  cases 
involving  atmospheric  storage  tanks 
containing  flammable  regulated 
substances,  which  are  exempt  from  PSM 
but  not  RMP).  If  a  source  is  not  covered 
by  OSHA  PSM  and  is  complicated  from 
an  engineering  perspective,  it  should 
consider  contacting  its  implementing 
agency  for  advice  on  determining 
process  boundaries.  EPA  and  OSHA  are 
coordinating  the  agencies'  approach  to 
common  issues,  such  as  the 
interpretation  of  ^'process". 

F.  Technical  Coijections 

When  Part  68  was  promulgated,  the 
text  of  section  68. 79(a).  was  drawn  from 
the  OSHA  PSM  «andard,  but  it  was  not 
revised  to  reflect  the  different  structure 
of  EPA's  rule.  The  OSHA  PSM  standard 
is  contained  in  a  single  section;  EPA's 
Program  3  preveetion  program  is 
contained  in  a  siibpart.  Rather  than 
referencing  "this  section."  the 
paragraph  should  have  referenced  the 
"subpart."  Therefore,  as  proposed,  EPA 
is  changing  "section"  to  "subpart"  in 
section  68.79(a).  | 

Under  section  68.180(b).  EPA 
intended  that  all  covered  sources  report 
the  name  and  telephone  number  of  the 
agency  with  which  they  coordinate 
emergency  response  activities,  even  if 
the  source  is  not  Inquired  to  have  an 
emergency  respohse  plan.  However,  the 
rule  refers  only  te  coordinating  the 
emergency  plan.  In  this  action,  EPA  is 
revising  this  section  to  refer  to  the  local 
agency  with  whi(^h  emergency  response 
activities  and  the  emergency  response 
plan  is  coordinated. 


IV.  Section-by<Section  Discussion  of  the 
Final  Rule 

In  Section  68.3,  Definitions,  the 
definition  of  SIC  is  removed  and 
replaced  by  the  definition  of  NAICS. 

Section  68.10,  Applicability,  is 
revised  to  replace  the  SIC  codes  with 
NAICS  codes,  as  discussed  above. 

Section  68.42.  Five- Year  Accident 
History,  is  revised  to  require  the 
percentage  concentration  by  weight  of 
regulated  toxic  substances  released  in  a 
liquid  mixture  and  the  five-  or  six-digit 
NAICS  code  that  most  closely 
corresponds  to  the  process  that  had  the 
release.  The  phrase  "five-  or  six-digit" 
has  been  added  before  the  NAICS  code 
to  clarify  the  level  of  detail  required  for 
NAICS  code  reporting. 

Section  68.79,  Compliance  Audits,  the 
word  "section"  in  paragraph  (a)  is 
replaced  by  "subpart." 

Section  68.150,  Submission,  is  revised 
by  adding  a  paragraph  to  state  that 
procedures  for  asserting  CBI  claims  and 
determining  the  sufficiency  of  such 
claims  are  provided  in  new  Sections 
68.151  and  68.152. 

Section  68.151  is  added  to  set  forth 
the  procedures  to  assert  a  CBI  claim  and 
list  data  elements  that  may  not  be 
claimed  as  CBI,  as  discussed  above. 

Section  68.152  is  added  to  set  forth 
procedures  for  substantiating  CBI 
claims,  as  proposed. 

Section  68.160,  Registration,  is 
revised  by  adding  the  requirements  to 
report  the  method  and  description  of 
latitude  and  longitude,  replacing  SIC 
codes  with  five-  or  six-digit  NAKZS 
codes,  and  adding  the  requirement  to 
report  Title  V  permit  number,  when 
applicable.  This  section  is  also  revised 
to  include  optional  data  elements.  The 
phrase  "five-  or  six-digit"  has  been 
added  before  NAICS  code  to  clarify  the 
level  of  detail  required  for  NAICS  code 
reporting. 

Section  68.165,  Offsite  Consequence 
Analysis,  is  revised  by  adding  the 
requirement  that  the  percentage  weight 
of  a  regulated  toxic  substance  in  a  liquid 
mixture  be  reported. 

Section  68.170,  Prevention  Program/ 
Program  2,  is  revised  to  replace  SIC 
codes  with  five-  or  six-digit  NAICS 
codes,  as  is  Section  68.175. 

Section  68.180,  Emergency  Response 
Program,  is  revised  to  clarify  that 
paragraph  (b)  covers  both  the 
coordination  of  response  activities  and 
plans,  as  proposed. 

V.  Judicial  Review 

The  proposed  rule  amending  the 
accidental  release  prevention 
requirements;  under  section  112(r)(7) 
was  proposed  in  the  Federal  Register  on 


April  17, 1998.  This  Federal  Register 
action  announces  EPA's  final  decision 
on  the  amendments.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
this  action  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Colimibia 
Circuit  on  or  before  March  8, 1999. 
Under  section  307(b)(2)  of  the  CAA,  the 
requirements  that  are  the  subject  of 
today's  action  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because  it 
allows  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  docimients  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(dH7)(A)  of  the  CAA.) 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  estabUshed  for  this 
rulemaking  under  Docket  No.  A-98-08 
(including  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  inducing 
printed,  pap>er  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fit>m  8:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  official  rulemaking 
record  is  located  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
docimient. 

B.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866, 
{58  FR  51,735  (October  4,  1993)],  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant",  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  E.O.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  or  tribal  government  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budigetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  E.O. 

Pursuant  to  the  terms  of  Executive 
Order  12866, 0MB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

C.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Muiagement  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  to  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

EPA  has  concluded  that  this  rule  may 
create  a  nominal  mandate  on  State,  local 
or  tribal  governments  and  that  the 
Federal  government  will  not  provide  the 
funds  necessary  to  pay  the  direct  costs 
inciured  by  these  governments  in 
complying  with  the  mandate. 
Specifically,  some  public  entities  may 
be  covered  sources  and  will  have  to  add 
the  new  data  elements  to  their  RMP.  In 
developing  this  rule,  EPA  consulted 
with  state,  local  and  tribal  governments 
to  enable  them  to  provide  meaningful 
and  timely  input  in  the  development  of 
this  rule.  Even  though  this  rule  revises 
Part  68  in  a  way  that  does  not 
significantly  change  the  burden 
imposed  by  the  underlying  rule,  EPA 


has  taken  efforts  to  involve  state  and 
local  entities  in  this  regulatory  effort. 
Specifically,  much  of  the  rule  responds 
to  issues  raised  by  the  Electronic 
Submission  Workgroup  discussed 
above,  which  includes  State  and  local 
government  stakeholders.  In  addition, 
EPA  has  recently  conducted  seminars 
with  tribal  governments;  however,  there 
were  no  concerns  raised  on  any  issues 
that  are  covered  in  this  rule.  EPA 
discussed  the  need  for  issuing  this 
regulation  in  sections  n  and  III  in  this 
preamble.  Also,  EPA  provided  OMB 
with  copies  of  the  comments  to  the 
proposed  rule. 

D.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  appUes  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envutHimental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
E.O.  13045  because  it  is  not 
"economically  significant"  as  defined  in 
E.O.  12866,  and  because  it  does  not 
involve  decisions  based  on 
enviromnental  health  or  safety  risks. 

E.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  vn\h 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  D'A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  writh  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 


Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Two  of  the 
amendments  made  by  this  rule,  the 
addition  of  RMP  data  elements  and  the 
conversion  of  SIC  codes  to  NAICS 
codes,  impose  only  minimal  burden  on 
any  sources  that  may  be  owned  or 
operated  by  tribal  governments,  such  as 
drinking  water  and  waste  water 
treatment  systems.  The  third 
amendment  made  by  this  rule  addresses 
the  procedures  for  submission  of 
confidential  business  information  in  the 
RMP.  The  sources  that  are  mentioned 
above  handle  chemicals  that  are  known 
to  public  (e.g.,  chlorine  for  use  of 
disinfection,  propane  used  for  fuel,  etc.). 
EPA  does  not,  therefore,  expect  RMP 
information  on  these  types  of  processes 
to  Include  CBI,  so  any  costs  related  to 
CBI  will  not  fall  on  Indian  tribal 
govenmients.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Notwithstanding  the  non-appllcability 
of  E.  O.  13084,  EPA  has  recently 
conducted  seminars  with  the  tribal 
governments.  However,  there  were  no 
concerns  raised  on  any  issues  that  are 
covered  in  this  rule. 

F.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Two  of  the  amendments  made  by  this 
rule,  the  addition  of  RMP  data  elements 
and  the  conversion  of  SIC  codes  to 
NAICS  codes,  impose  only  minimal 
burden  on  small  entities.  Moreover, 
those  small  businesses  that  claim  CBI 
when  submitting  the  RMP  will  not  face 
any  costs  beyond  those  imposed  by  the 
existing  CBI  regulations.  Even 
considering  the  costs  of  CBI 
substantiation,  however,  there  is  no 
significant  economic  impact  on  a 
substantial  number  of  small  entitles. 
EPA  estimates  that  very  few  small 
entities  (approximately  500)  will  claim 
CBI  and  that  these  few  entitles  represent 
a  small  fraction  of  the  small  entities 
(less  than  5  percent)  affected  by  the 
RMP  rule.  Finally.  EPA  estimates  that 
those  small  businesses  filing  CBI  will 
experience  a  cost  which  is  significantly 
less  than  one  percenl  of  their  annual 
sales.  For  a  more  detailed  analysis  of  the 
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small  entity  impacts  of  CBI  submission, 
see  Document  Nvimber,  IV-B-02, 
available  in  the  diocket  for  this 
rulemaking  (see  ADDRESSES  section). 

C.  Paperwork  Reduction 

1.  General 

The  informatio  i  collection 
requirements  in  tjiis  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  andjBudget  (0MB)  under 
the  Paperwork  R^luction  Act.  44  U.S.C. 
3501  et  seq.  An  ^formation  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1656.05)  and 
a  copy  may  be  obtained  from  Sandy 
Fanner,  by  mail  at  Office  of  Policy. 
Regulatory  Information  Division,  U.S. 
Environmental  Pnotection  Agency 
(2137),  401  M  St.BW,  Washington,  DC 
20460.  by  e-mail  ^t 
farmer.sandy@epamail.epa.gov  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  o^the  Internet  at  http:/ 
/www.epa.gov/ici.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  submission  of  the  RMP  is 
mandated  by  section  112(r)(7)  of  the 
CAA  and  demons  rates  compliance  with 
Part  68  consistent  with  section  114(c)  of 
the  CAA.  The  infc  rmation  collected  also 
will  be  made  avai  able  to  state  and  local 
governments  and  me  public  to  enhance 
their  preparedness,  response,  and 
prevention  activities.  Certain 
information  in  th^  RMP  may  be  claimed 
as  confidential  business  information 
under  40  CFR  Part  2  and  Part  68. 

This  rule  will  impose  very  little 
burden  on  affected  sources.  First,  EPA 
estimates  that  the  inew  data  elements 
will  require  only  9  nominal  burden,  .25 
hours  for  a  typical  source,  because 
latitude  and  longitude  method  and 
description  will  b*  selected  from  a  list 
of  options,  the  Titje  V  permit  nimiber  is 
available  to  any  source  to  which  Title  V 
applies,  and  the  percentage  weight  of  a 
toxic  substance  inja  liquid  mixture  is 
usually  provided  vy  the  supplier  of  the 
mixture.  Second,  |he  NAICS  code 
provision  is  simplV  a  change  from  one 
code  to  another.*  Jhird,  as  discussed 
above  in  the  preaiiible,  EPA  believes 
that  the  CBI  provisions  of  this  rule  will 
add  no  additional  burden  beyond  what 
sources  otherwise  would  face  in 

*EPA  intends  to  provide  several  outreach 
mechanisms  to  assist  sources  in  identifying  their 
new'NAICS  code.  RMP»Submit  will  provide  a 
"pick  list"  that  will  make  it  easier  for  sources  to 
find  the  appropriate  co^e.  Also,  selected  NAICS 
codes  are  included  in  tl^e  General  Guidance  for  Risk 
Management  Programs  July  1998)  and  in  the 
industry-specific  guidatce  documents  that  EPA  is 
developing.  EPA  will  al  «o  utilize  the  Emergency 
Planning  and  Community  Right-to-Know  Hotline  at 
800-«24-9346  (or  703-412-9810)  to  assist  sources 
in  determining  the  sour  :e's  NAICS  codes. 


complying  with  the  CBI  rules  in  40  CFR 
Part  2.  The  Agency  has  calculated  the 
burden  of  substantiations  made  for 
purposes  of  this  rule  below. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utiUze  technology 
and  system  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

2.  CBI  Burden 

In  the  Notice  of  Proposed  Rulemaking 
for  these  amendments,  EPA  proposed  to 
amend  existing  40  CFR  Part  68  to  add 
two  sections  which  would  clarify  the 
procedures  for  submitting  RMPs  that 
contain  confidential  business 
information  (CBI).  As  proposed.  CBI 
would  be  handled  in  much  the  same 
way  as  it  presently  is  under  other  EPA 
programs,  except  that  EPA  would 
require  sources  claiming  CBI  to  submit 
documentation  substantiating  their  CBI 
claims  at  the  time  such  claims  were 
made  and  EPA  also  would  not  permit 
CBI  claims  for  certain  data  elements 
which  clearly  are  not  CBI.  Aside  from 
these  procedural  changes,  however,  the 
proposed  rule  was  substantively 
identical  to  the  existing  rules  governing 
the  substantiation  of  CBI  claims, 
presently  codified  in  40  CFR  Part  2. 

At  the  time  it  proposed  these 
amendments.  EPA  estimated  the  public 
reporting  burden  for  CBI  claims  to  be  15 
hours  for  chemical  manufacturers  with 
Program  3  processes,  the  only  kinds  of 
facilities  that  EPA  expects  to  be  able  to 
claim  CBI  for  any  RMP  data  elements. 
This  estimate  was  premised  upon  EPA's 
assessment  that  it  would  require  8.5 
hours  per  claim  to  develop  and  submit 
the  CBI  substantiation  and  6.5  hours  to 
complete  an  unsanitized  version  of  the 
RMP.  for  a  total  of  15  hours.  EPA  also 
estimated  that  approximately  20  percent 


of  the  4000  chemical  manufacturers  (out 
of  64.200  stationary  sources  estimated  to 
be  covered  by  the  RMP  rule)  may  file 
CBI  claims  (800  sources).  The  800 
sources  represent  a  conservative 
projection  based  on  the  Agency's 
experience  under  EPCRA  program. 
Consequently,  the  total  annual  public 
reporting  burden  for  filing  CBI  claims 
was  estimated  to  be  approximately 
12.000  hours  over  three  years  (800 
facilities  multiplied  by  an  average 
burden  of  15  hours),  or  an  annual 
burden  of  4.000  hours  (Information 
Collection  Request  No.  1656.04). 

a.  Comment  received.  EPA  received 
one  comment  on  the  ICR  developed  for 
the  proposed  rule,  opposing  up-front 
substantiation  of  any  CBI  claims.  The 
commenter  stated  that  "[tjhis  is  a  major 
departure  from  standard  EPA  procedure, 
and  would  impose  a  substantial  and 
unjustified  burden  for  several  years." 
The  commenter  further  added  that  up- 
front substantiation  would  significantly 
increase  the  burden  of  this  rule,  and  that 
up-front  substantiation  unnecessarily 
increases  the  volume  and  potential  loss 
of  CBI  documents.  The  commenter  also 
stated  that  the  estimate  of  15  hours  for 
chemical  manufacturers  "seems 
unreasonably  low."  and  cited  the  EPA 
burden  estimate  of  27.7  to  33.2  hours 
per  claim  (with  an  average  of  28.8) 
under  the  trade  secret  provisions  of 
EPCRA. 

In  the  preamble  to  the  proposed  rule, 
EPA  estimated  that  20  percent  of  the 
4.000  chemical  manufacturers  will  file  a 
CBI  claim.  The  commenter  contends 
that  "[t]he  EPA  analysis*   *  *  excludes 
facilities  in  other  industries  that  will 
need  to  file  CBI  claims." 

Finally,  the  commenter  stated  that 
claiming  multiple  data  elements  as  CBI 
will  increase  reporting  burden. 

b.  EPA  response.  Burden  Estimates: 
EPA  disagrees  with  these  comments.  As 
pointed  out  above,  the  requirement  to 
submit  up-front  substantiation  of  CBI 
claims  imposes  no  additional  burden.  In 
addition,  the  total  burden  of  the  CBI 
provisions  of  this  rule  are  not 
understated.  EPA  has  re-exeunined  its 
analysis  in  light  of  the  commenter's 
concerns  and  has  determined — contrary 
to  the  commenter's  claim — that  its 
initial  estimate  of  the  total  burden 
associated  with  preparing  and  claiming 
CBI  was  likely  too  conservative.  As 
explained  below,  the  Agency's  best 
available  information  indicates  that  the 
process  of  documenting  and  submitting 
a  claim  of  CBI  should  impose  a  burden 
of  approximately  9.5  hours  per  CBI 
claimant. 

First,  EPA  believes  that  the 
requirement  to  submit,  at  the  time  a 
source  claims  information  as  CBI, 
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substantiation  demonstrating  that  the 
material  truly  is  CBI  imposes  no  burden 
on  sources  beyond  that  which  presently 
exists  under  EPA's  CBI  regulations  in 
Part  2.  In  order  to  decide  whether  they 
might  properly  claim  CBI  for  a  given 
piece  of  information,  a  source  must 
determine  if  the  criteria  stated  in  section 
2.208  of  40  CFR  Part  2  are  satisfied. 
Naturally,  a  source  goes  through  this 
process  before  a  CBI  claim  is  made.  EPA 
agrees  that  most  programs  do  not 
require  the  information  that  forms  the 
basis  for  the  substantiation  to  be 
submitted  at  the  time  of  the  claim; 
however,  a  facility  must  still  determine 
whether  or  not  a  claim  can  be 
substantiated.  Because  existing  rules 
require  sources  to  formulate  a  legitimate 
basis  for  claiming  CBI,  even  if  those 
rules  do  not  require  immediate 
docimientation,  and  because  the  Agency 
fully  expects  requests  for  RMP 
information  which  will  necessitate 
sources'  submitting  such 
documentation,  EPA  beUeves  that  up- 
front submission  will  not  increase  the 
burden  of  the  regiilation. 

Second,  in  response  to  the 
commenter's  claim  that  the  Agency  had 
imderestimated  the  total  burden 
associated  with  CBI  claims,  EPA 
undertook  a  review  of  recent 
information  collection  requests  (ICRs) 
covering  data  similar  to  that  required  to 
be  submitted  in  an  RMP.  Initially,  EPA 
examined  the  ICR  prepared  for  Part  2 
itself  (ICR  No.  1665.02,  OMB  Control 
No.  2020-0003).  Under  an  analysis 
contained  in  the  Statement  of  Support 
for  the  ICR,  the  Agency  estimated  that 
it  takes  approximately  9.4  hours  to 
substantiate  claims  of  CBI,  prepare 
docimientation,  and  submit  such 
docvunentation  to  EPA.  Next,  the 
Agency  reviewed  a  survey  conducted  by 
the  Agency  (imder  Office  of 
Management  and  Budget  clearance 
#2070-0034),  to  present  the  average 
burden  associated  with  indicating 
confidential  business  information 
claims  for  certain  data  elements  under 
the  proposed  inventory  update  rule 
(lUR)  amendment  under  TSCA  section 
8.  This  survey  specifically  asked 
afliected  industry  how  long  it  would  take 
to  prepare  CBI  claims  for  two  data 
elements — chemical  identity  and 
production  volimie  range  information. 
Part  68  also  requires  similar  information 
(e.g.,  chemical  identity  and  maximum 
quantity  in  a  process)  to  be  included  in 
a  source's  RMP  and,  indeed,  EPA 
anticipates  that  they  will  be  the  data 
elements  most  likely  to  be  claimed  CBI. 
The  average  burden  estimates  for 
chemical  identity  were  between  1.82 
and  3.13  hours,  and  the  average  burden 


estimates  for  production  voliune  in 
ranges  were  between  0.87  and  2.08 
hours.  Thus,  assuming  that  the  average 
source  claims  both  chemical  identity 
and  the  maximum  quantity  in  a  process 
as  CBI,  a  conservative  estimate  for  the 
reporting  burden  would  be  5.21  hours. 
Finally,  EPA  examined  the  burden 
estimate  upon  which  it  rehed  at 
proposal.  That  estimate  predicted  that 
the  average  CBI  claim  would  take  15 
hours,  of  which  8.5  would  be 
developing  and  submitting  the  CBI 
claim,  and  6.5  would  be  completing  an 
unsanitized  version  of  the  RMP.  In  view 
of  EPA's  current  plan  not  to  require  a 
source  claiming  CBI  to  submit  a  full, 
unsanitized  RMP,  but  instead  to  submit 
only  the  particular  elements  claimed  as 
CBI,  the  Agency  expects  the  latter 
burden  to  decrease  to  1  hour,  for  a  total 
burden  of  9.5  hours. 

In  light  of  its  extensive  research  of  the 
burden  hours  involved  in  preparing  and 
submitting  CBI  claims,  EPA  believes 
that  the  total  burden  estimate  was  not 
imderstated  in  the  April  proposal. 
Rather,  other  ICRs  and  the  ICR  proposal, 
combined  with  the  changes  to  the 
method  of  doomienting  CBI  claims, 
indicate  that  a  burden  estimate  between 
5.21  and  9.5  hours  is  appropriate  for 
this  final  rule.  EPA  has  selected  the 
most  conservative  of  these,  9.5  hours,  in 
its  ICR  for  this  final  rule. 

EPA  rejected  one  ICR's  burden 
estimate  as  being  inapplicable  to  the 
present  rulemaking.  Although  the 
commenter  urged  the  Agency  to  adopt 
the  estimate  associated  with  trade  secret 
claims  under  EPCRA  (28  hours),  EPA 
believes  that  the  estimates  discussed 
above  are  more  acc\u^te  for  several 
reasons.  First,  the  EPCRA  figures  are 
based  upon  a  survey  with  a  very  small 
sample  size,  as  compared  to  the  TSCA 
survey  cited  previously.  Second,  most 
(if  not  all)  of  the  facihties  submitting 
RMPs  are  likely  to  edready  be  reporting 
under  sections  311  and  312  or  section 
313  of  EPCRA,  and  many  of  the 
manufacturers  submitting  an  RMP  are 
subject  to  TSCA  reporting  requirements; 
thus,  most  sources  likely  to  claim  CBI 
for  an  RMP  data  element  will  have 
already  done  some  analysis  of  whether 
or  not  such  information  would  reveal 
legitimately  confidential  matter. 

Other  Facilities  Can  Claim  CBI:  The 
Agency  does  not  agree  with  the 
commenter's  claim  that  facilities  other 
than  chemical  manufacturers  might  be 
expected  to  claim  CBI  for  information 
contained  in  their  RMPs.  The  other 
industries  affected  by  the  RMP  rule  (e.g., 
propane  retailers,  pubficly  owned 
treatment  works)  will  not  be  disclosing 
in  the  RMP  information  that  is  likely  to 
cause  substantial  harm  to  the  business's 


competitive  position.  For  example, 
covered  public  drinking  water  and 
wastewater  treatment  plants  generally 
use  common  regulated  substances  in 
standard  processes  (i.e.,  chlorine  used 
for  disinfection).  Also,  covered 
processes  at  many  sources  involve  the 
storage  of  regulated  substances  that  the 
sources  sell  (e.g.,  propane,  ammonia),  so 
the  processes  are  already  pubUc 
knowledge.  Other  covered  processes 
involve  the  use  of  well-known 
combinations  of  regulated  substances 
such  as  refrigerants.  Therefore,  it  is  not 
likely  that  these  businesses  would  claim 
information  as  CBI. 

As  a  point  of  comparison.  EPA  notes 
that  of  the  869.000  facilities  that  are 
estimated  to  be  required  to  report  under 
sections  311  and  312  of  EPCRA, 
approximately  58  faciUties  have 
submitted  trade  secret  claims  for  under 
those  sections.  For  this  reason,  EPA 
believes  the  estimate  of  800  sources 
may.  in  fact,  be  an  overestimate  of  the 
number  of  sources  claiming  CBI. 

Reporting  Multiple  Data  Elements: 
The  Agency  disagrees  with  the 
commenters  assertion  that  it  has 
underestimated  the  reporting  burden  on 
sources'  claiming  multiple  data 
elements  as  CBI.  The  burden  figures 
stated  above  are  based  on  the  Agency's 
estimates  of  the  average  number  of  data 
elements  that  a  typical  source  will  likely 
claim  CBI. 

Public  reporting  of  the  new  RMP  data 
elements  is  estimated  to  require  an 
average  of  .25  hours  for  all  sources 
(64,200  sources)  and  substantiating  CBI 
claims  is  estimated  to  take 
approximately  9.5  hours  for  certain 
chemical  manufacturing  sources  (800 
sources).  The  aggregate  increase  in 
burden  over  that  estimated  in  the 
previous  Information  Collection  Request 
(ICR)  for  part  68  is  estimated  to  be  about 
23,650  hours  over  three  years,  or  an 
annual  burden  of  7,883  hours  for  the 
three  years  covered  by  the  ICR. 

H.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
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of  the  UMRA  geilerally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  jburdensome  alternative 
that  achieves  th^  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  aqopt  an  alternative  other 
than  the  least  coitly,  most  cost-effective 
or  least  burdensdme  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  raquirements  that  may 
significantly  or  uniquely  affect  small 
govenmients,  including  tribal 
governments,  it  i^iust  have  developed 
under  section  20^  of  the  UMRA  a  small 
government  agenjcy  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affectfed  small  governments 
to  have  meaningful  and  timely  input  in 
the  development:  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educajting,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  detentiined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  lor  state,  local,  and 


tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
EPA  has  determined  that  the  total 
nationwide  capital  cost  for  these  rule 
amendments  is  zero  and  the  annual 
nationwide  cost  for  these  amendments 
is  less  than  $1  million.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  Unfunded 
Mandates  Act. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Small  governments 
are  unlikely  to  claim  information 
confidential,  because  sources  owned  or 
operated  by  these  entities  (e.g.,  drinking 
water  and  waste  water  treatment 
systems),  handle  chemicals  that  are 
kjiown  to  public.  The  new  data 
elements  and  the  conversion  of  SIC 
codes  to  NAICS  codes  impose  only 
minimal  burden  on  these  entities. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  104- 
113,  section  12(d)(15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 


materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  requires  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Feumess  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
section  804(2).  This  rule  will  be 
effective  February  5, 1999. 
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Riile  element 


Comment 


68.160(b)(1)  Stationary  source  name,  street, 
city,  county,  statQ,  zip  code,  latitude,  and  lon- 
gitude, mettxxj  fOr  obtaining  latitude  and  lorv 
gitude,  and  description  of  location  that  lati- 
tude and  longitude  represent. 

68.160(b)(2)  Stattorary  source  Dun  and  Brad- 
street  number. 

68.160(b)(3)  Namq  and  Dun  and  Bradstreet 
number  of  tt>e  corporate  parent  company. 

68.160(b)(4)  The  n^me.  telephone  number,  arxl 
mailing  address  of  the  owner/operator. 

68.160(b)(5)  The  nenne  and  title  of  the  person 
or  position  with  (derail  responsit)ility  for  RMP 
elements  arxj  Implementation. 

68.160(b)(6)  The  n^me,  title,  telephone  number, 
and  24-hour  telebhone  number  of  the  emer- 
gency contact.     I 

68.160(b)(7)  Progralm  level  and  NAICS  code  of 
the  process.        1 

68.160(b)(8)  The  stationary  source  EPA  identi- 
fier. I 

68.160(b)(l0)  Whefier  the  stationary  source  is 
subject  to  29  CFrt  1910.119. 

68.l60(b)(11)  Whether  the  stationary  source  is 
subject  to  40  CFh  Part  355. 


This  infonmation  is  filed  with  EPA  and  other  agencies  under  other  regulations  and  is  made 
available  to  ttie  put)lic  and,  therefore,  does  not  meet  the  criteria  for  CBI  claims.  It  is  also 
availat>le  in  business  arxj  other  directories. 


4 


68.160(b)(12)  If  th^  stationary  source  has  a 
CAA  Title  V  operi  iting  permit,  the  permit  nunv 
ber. 


This  information  provides  no  information  that  would  affect  a  source's  competitive  position. 

This  Information  is  filed  with  state  and  local  agencies  under  EPCRA  and  is  made  available  to 
the  public  and,  therefore,  does  not  meet  the  criteria  for  CBI  clainns. 

This  information  provides  no  Information  that  would  affect  a  source's  competitive  position. 

This  information  provides  no  information  that  would  affect  a  source's  competitive  position. 

This  information  provides  no  information  that  would  affect  a  source's  competitive  position. 

Sources  are  required  to  notify  the  state  and  local  agencies  if  they  are  subject  to  this  rule;  this 
information  is  available  to  the  public  and,  therefore,  does  not  meet  the  criteria  for  CBI 
claims. 

This  information  will  be  known  to  state  and  federal  air  agencies  and  is  availat>le  to  the  pubtic 
and,  therefore,  does  not  meet  the  criteria  for  CBI  claims. 
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Rule  element 


Comment 


68.l60(b)(l3)  The  date  of  ttie  last  safety  in- 
spection and  the  identity  of  the  inspecting  en- 
tity. 

68.165(b)(4)  Basis  of  the  results  (give  nrradel 
name  if  used). 

68.165(b)(9)  Wind  speed  and  atnnospheric  sta- 
bility class  (toxics  only). 

68.165(b)(10)  Topography  (toxics  only)  

68.165(b)(1 1)  Distance  to  an  endpoint 

68.165(b)(12)  Put)iic  and  environmental  recep- 
tors within  the  distance. 
68.168  Five-year  accident  history 


68.170(b).  (d).  (e)(1).  and  (fHk) 

68.175(b).  (d).  (e)(1).  and  (fHp) 

NAICS  code,  prevention  program  compli- 
ance dates  and  information. 
68.180  Emergency  response  program  


This  information  provides  no  information  that  would  affect  a  source's  competitive  position. 

Without  the  chemical  name  and  quantity,  this  reveals  no  business  information. 

This  information  provides  no  information  that  would  affect  a  source's  competitive  position. 

Without  the  chemical  name  and  quantity,  this  reveals  no  business  information. 

By  itself,  this  information  provides  no  confidential  information.  Other  elements  ttiat  would  re- 
veal chemical  identity  or  quantity  may  be  claimed  as  CBI. 

By  itself,  this  information  provides  no  confidential  information.  Other  elements  that  would  re- 
veal chemical  identity  or  quantity  may  be  claimed  as  CBI. 

Sources  are  required  to  report  most  of  these  releases  and  information  (chemical  released, 
quantity,  impacts)  to  the  federal,  state,  and  local  agencies  under  CERCLA  and  EPCRA; 
these  data  are  available  to  the  public  and,  therefore,  do  not  meet  the  criteria  for  CBI  clairrts. 
Much  of  Vtvs  information  is  also  available  from  the  public  media. 

NAICS  codes  and  the  prevention  program  compliance  dates  arxj  information  provide  no  infor- 
mation ttiat  would  affect  a  source's  competitive  position. 
This  information  provides  rra  information  ttiat  would  affect  a  source's  competitive  position. 


List  of  Subjects  in  40  CFR  Part  68 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Hazardous  substances, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  Deceml>er  29, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I.  subchapter 
C,  part  68  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r).  7601(a)(1), 
7661-766lf. 

2.  Section  68.3  is  amended  by 
removing  the  definition  of  SIC  and  by 
adding  in  alphabetical  order  the 
definition  for  NAICS  to  read  as  follows: 

§68.3    Definitions. 

•        •        •         •        * 

NAICS  means  North  American 
Industry  Classification  System. 

***** 

3.  Section  68.10  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§68.10    Applicability. 

***** 

(d)  *  *  * 

(1)  The  process  is  in  NAICS  code 
32211. 32411. 32511, 325181,  325188, 


325192,  325199,  325211,  325311,  or 
32532; or 

***** 

4.  Section  68.42  is  amended  by 
revising  paragraph  (b)(3),  redesignating 
paragraphs  (b)(4)  through  {b)(10)  as 
paragraphs  (b)(5)  through  (b)(ll)  and  by 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

§  68.42    Five-year  accident  history. 

***** 

(b)  *  *  * 

(3)  Estimated  quantity  released  in 
pounds  and,  for  mixtures  containing 
regulated  toxic  substances,  percentage 
concentration  by  weight  of  the  released 
regulated  toxic  substance  in  the  liquid 
mixture; 

(4)  Five-  or  six-digit  NAICS  code  that 
most  closely  corresponds  to  the  process; 
***** 

5.  Section  68.79  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§ .  68.79    Compliance  audits. 

(a)  The  owner  or  operator  shall  certify 
that  they  have  evaluated  compliance 
with  the  provisions  of  this  subpart  at 
least  every  three  years  to  verify  that 
procedures  and  practices  developed 
under  this  subpart  are  adequate  and  are 
being  followed. 
***** 

6.  Section  68.150  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§68.150    Submission. 

***** 

(e)  Procedures  for  asserting  that 
information  submitted  in  the  RMP  is 
entitled  to  protection  as  confidential 
business  information  are  set  forth  in 
§§68.151  and  68.152, 


7.  Section  68.151  is  added  to  read  as 
follows: 

§68.151     Assertion  of  claims  of 
confidential  business  Information. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  owner  or  operator 
of  a  stationary  source  required  to  report 
or  otherwise  provide  information  under 
this  part  may  make  a  claim  of 
confidential  business  information  for 
any  such  information  that  meets  the 
criteria  set  forth  in  40  CFR  2.301. 

(b)  Notwithstanding  the  provisions  of 
40  CFR  part  2,  an  owner  or  operator  of 
a  stationary  source  subject  to  this  part 
may  not  claim  as  confidential  business 
information  the  following  information: 

(1)  Registration  data  required  by 

§  68.160(b)(1)  through  (b)(6)  and  (b)(8), 
(b)(10)  through  (b)(13)  and  NAICS  code 
and  Program  level  of  the  process  set 
forth  in  §  68.160(b)(7); 

(2)  Offsite  consequence  analysis  data 
required  by  §  68.165(b)(4).  (b)(9).  (b)(10}. 
(b)(ll).and(b)(12). 

(3)  Accident  history  data  required  by 
§68.168; 

(4)  Prevention  program  data  required 
by  §  68.170(b).  (d).  (e)(1),  (f)  through  (k); 

(5)  Prevention  program  data  required 
by  §  68.175(b).  (d).  (e)(1).  (f)  through  (p); 
and 

(6)  Emergency  response  program  data 
required  by  §68.180. 

(c)  Notwithstanding  the  procedures 
specified  in  40  CFR  part  2,  an  owner  or 
operator  asserting  a  claim  of  CBI  writh 
respect  to  information  contained  in  its 
RMP.  shall  submit  to  EPA  at  the  time  it 
submits  the  RMP  the  following: 

(1)  The  information  claimed 
confidential,  provided  in  a  format  to  be 
specified  by  EPA; 
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(2)  A  sanitisd  (redacted)  copy  of  the 
RMP,  with  the^  notation  "CBI" 
substituted  for  the  information  claimed 
confidential,  epccept  that  a  generic 
category  or  class  name  shall  be 
substituted  for  any  chemical  name  or 
identity  claimed  confidential;  and 

(3)  Tne  document  or  documents 
substantiating  each  claim  of  confidential 
business  information,  as  described  in 
§68.152.  I 

8.  Section  61.152  is  added  to  read  as 
follows: 

S  68.152    Substantiating  claims  of 
confidential  tMJSlness  Information. 

(a)  An  ownel'  or  operator  claiming  that 
information  islconHdential  business 
information  miist  substantiate  that  claim 
by  providing  documentation  that 
demonstrates  ijhat  the  claim  meets  the 
substantive  criteria  set  forth  in  40  CFR 
2.301. 

(b)  Information  that  is  submitted  as 
part  of  the  sub$tantiation  may  be 
claimed  confidential  by  marking  it  as 
confidential  biisiness  information. 
Information  not  so  marked  will  be 
treated  as  public  and  may  be  disclosed 
without  noticej  to  the  submitter.  If 
information  thitt  is  submitted  as  part  of 
the  substantiation  is  claimed 
confidential,  the  owner  or  operator  must 
provide  a  sanitized  and  unsanitized 
version  of  the  lubstantiation. 

(c)  The  owner,  operator,  or  senior 
official  with  management  responsibility 
of  the  stationary  source  shall  sign  a 
certification  that  the  signer  has 
personally  examined  the  information 
submitted  and  that  based  on  inquiry  of 
the  persons  who  compiled  the 
information,  the  information  is  true, 
accurate,  and  complete,  and  that  those 
portions  of  the  substantiation  claimed  as 
confidential  business  information 
would,  if  disclosed,  reveal  trade  secrets 
or  other  confidential  business 
information. 

9.  Section  69.160  is  amended  by 
revising  paragtaphs  (b)(1),  (b)(7),  and 


(b)(12)  and  adding  paragraphs  (b)(14) 
through  (b)(18)  to  read  as  follows: 

§68.160    Registration. 

***** 

(b)*   *  • 

(1)  Stationary  source  name,  street, 
city,  county,  state,  zip  code,  latitude  and 
longitude,  method  for  obtaining  latitude 
and  longitude,  and  description  of 
location  that  latitude  and  longitude 
represent; 
***** 

(7)  For  each  covered  process,  the 
name  and  CAS  number  of  each 
regulated  substance  held  above  the 
threshold  quantity  in  the  process,  the 
maximum  quantity  of  each  regulated 
substance  or  mixture  in  the  process  (in 
pounds)  to  two  significant  digits,  the 
five-  or  six-digit  NAICS  code  that  most 
closely  corresponds  to  the  process,  and 
the  Program  level  of  the  process; 
***** 

(12)  If  the  stationary  source  has  a  CAA 
Title  V  operating  permit,  the  permit 
number;  and 

***** 

(14)  Source  or  Parent  Company  E-Mail 
Address  (Optional); 

(15)  Source  Homepage  address 
(Optional) 

(16)  Phone  number  at  the  source  for 
pubUc  inquiries  (Optional); 

(17)  Local  Emergency  Planning 
Committee  (Optional); 

(18)  OSHA  Voluntary  Protection 
Program  status  (Optional); 

10.  Section  68.165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§68.165    Offsite  consequence  analysis. 

•         *         •         •        * 

(b)  The  owner  or  operator  shall 
submit  the  following  data: 

(1)  Chemical  name; 

(2)  Percentage  weight  of  the  chemical 
in  a  liquid  mixtiire  (toxics  only); 

(3)  Physical  state  (toxics  only); 

(4)  Basis  of  results  (give  model  name 
if  used); 


(5)  Scenario  (explosion,  fire,  toxic  gas 
release,  or  liquid  spill  and  evaporation); 

(6)  Quantity  released  in  poimds; 

(7)  Release  rate; 

(8)  Release  duration; 

(9)  Wind  speed  and  atmospheric 
stability  class  (toxics  only); 

(10)  Topography  (toxics  only); 

(11)  Distance  to  endpoint; 

(12)  Public  and  environmental 
receptors  within  the  distance; 

(13)  Passive  mitigation  considered; 
and 

(14)  Active  mitigation  considered 
(alternative  releases  only); 

11.  Section  68.170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  68.170    Prevention  program/Program  2. 

***** 

(b)  The  five-  or  six-digit  NAICS  code 
that  most  closely  corresponds  to  the 
process. 

•        •        •        •        • 

12.  Section  68.175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  68.175    Prevention  program/Program  3. 

(b)  The  five-  or  six-digit  NAICS  code 
that  most  closely  corresponds  to  the 
process. 

***** 

13.  Section  68.180  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  68.180    Emergency  response  program. 

***** 

(b)  The  owner  or  operator  shall 
provide  the  name  and  telephone 
number  of  the  local  agency  with  which 
emergency  response  activities  and  the 
emergency  response  plan  is 
coordinated. 
***** 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  99-9  of  December  24,  1998 

Use  of  $12  Million  in  Economic  Support  Funds  for  a  U.S. 
Contribution  to  the  Korean  Peninsula  Development 
Organization  (KEDO) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1)  (the  "Act"),  I 
hereby  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  up  to  $12  million  in  funds  made  available  under  Chapter  4 
of  Part  n  of  the  Act  for  assistance  for  KEDO  without  regard  to  any  provision 
of  law  within  the  scope  of  section  614(a)(1).  Thereby  authorize  furnishing 
of  this  assistance. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OOTAJ^AJL^^  ^jtO^iud^ 


(FR  Doc.  09-333 
Filed  1-5-99;  8:45  am) 
Billing  code  4719-1&-M 


THE  WHITE  HOUSE, 
Washington.  December  24,  1998. 
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RULES  GOING  INTO 
EFFECT  JANUARY  6. 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  ir>^ 
Michigan  et  al.;  put)lished  1- 
5-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  put>lished  1-6-99 
New  Hampshire;  published 
12-7-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Oicamba  (3,6-dichloro-o- 
anisic  acid);  put)lished  1- 
6-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Satellite  communications — 
Video  programming;  over- 
the-air  reception 
devices;  restrictions 
preemption; 

reconsideration  petition; 
putJiished  12-7-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  Species 
Convention: 
River  otters  taken  in 
Missouri  in  1998-1999 
and  subsequent  seasons; 
exportation;  published  1-6- 
99 
POSTAL  SERVICE 
Personnel: 
Postal  Service  and  Postal 
Rate  Commission 
employee  salaries; 
garnishment;  put>lished 
12-7-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Florida;  published  12-7-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


British  Aerospace;  put>lished 
10-8-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlieting 

Service 

Kiwifruit  research,  promotion, 
and  consumer  information 
order;  comments  due  by  1- 
11-99;  published  11-10-98 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida  and 
imported  grapefruit; 
comments  due  by  1-11-99; 
published  11-10-98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  l^ealth 
inspection  Service 

Plant-related  quarantine, 

domestic: 

Asian  longhomed  beetle; 
comments  due  by  1-11- 
99;  published  1 1-13-98 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 
Food  and  nutrition 

services  and 

administration  funding 

formulas  rule; 

comments  due  by  1-11- 

99;  published  10-13-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  inspection 

Service 

Meat  and  poultry  inspection: 
Consumer  protection 

standards — 

Washing  and  chilling 
processes;  retained 
water  in  raw  meat  arxj 
poultry  products;  poultry 
chilling  pertormance 
standards;  comments 
due  by  1-13-99; 
published  12-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific^  halitxjt  and 
sat>lefish;  indivkJual 
fishing  quota  program; 
modified  hired  skipper 


requirements;  comments 
due  by  1-15-99; 
published  12-16-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
MontgonDery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emissk)n  standards: 
Generic  maximum 
achievat>le  control 
technokjgy;  comments 
due  by  1-12-99;  published 
10-14-98 
Air  pollutants;  hazardous; 
national  emission  standards: 
Publicly  owned  treatment 
works;  188  HAP;  list; 
comments  due  by  1-15- 
99;  published  12-1-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maine;  comments  due  by  l- 
11-99;  published  12-11-98 
Air  programs;  State  authority 
delegations: 

California;  comments  due  by 
1-15-99;  published  12-16- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nevada;  comments  due  by 
1-11-99;  published  12-11- 
98 
Consolklated  Federal  air  rule: 
Synthetk:  organk;  chemical 
manufacturing  Industry; 
comments  due  by  1-11- 
99;  put>llshed  10-28-98 
Supertund  program: 
CERCLA  hazardous 
substances  list;  additions 
and  renxjvals — 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 


by  1-13-99;  published 
12-14-98 

Natk>nal  priorities  list 
update;  comnwnts  due 
by  1-14-99;  putHlshed 
12-15-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servrces: 
Incumbent  local  exchange 
carriers;  biennial 
regulatory  review; 
comments  due  l)y  1-11- 
99;  putjiished  12-11-98 
Universal  servkM — 
Wireless 
telecommunications 
providers;  local  usage 
requirements;  comments 
due  by  1-11-99; 
published  12-10-98 
Radio  stations;  tat)le  of 
assignments: 

Texas;  comments  due  tjy  1- 
11-99;  published  12-4-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  Insurance  program: 
Write-your-own  program- 
Expense  allowance 
percentage;  comments 
due  by  1-12-99; 
published  11-13-98 
Expense  alk^warx^e; 
marketing  lrK:entives, 
pertormarKe  nwasures, 
agent  compensation, 
and  compensation  for 
unalkx^ted  loss 
expenses;  comments 
due  by  1-12-99; 
published  11-13-98 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  servk:e  contracts: 
Shipping  Act  of  1984; 
agreements  by  ocean 
carriers  and  marine 
terminal  operators; 
comments  due  tjy  1-14- 
99;  put>llshed  12-15-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  akte, 
and  sanitizers — 
Sodium  2,2'- 
methylenebis(4,6-dt-fert- 
butylphenyl)phosphate; 
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commenls  due  by  1-11- 
99;  fx^ished  12-11-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Heattfi  care  programs;  fraud 
arxl  abuse: 

Health  Insurance  Portability 
arxj  Accountatolity  Act — 
Data  collection  program; 
finai  adverse  actions 
reporting  comments 
due  by  1-11-99; 
publisheO  12-30-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threateried 
species: 

Marron  bacota.  etc.; 
comments  due  by  1-15- 
99;  published  11-16-98 
Redband  troot;  comments 
due  by  1-15-99;  published 
11-16-98 
Spalding's  catchfly; 
comments  due  by  1-15- 
99;  published  11-16-98 
Migratory  bird  permits: 
Mid-continent  light  goose; 
populations  reduction; 
conservation  order 
establishment;  comments 
due  by  1-16-99;  published 
1-6-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  aomments  due 
by  1-15-99;  published  12- 
11-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  r*ine  larxj 


reclamation  plan 
submissions: 

Illinois;  comments  due  by  1- 
11-99;  published  12-10-98 
West  Virginia;  comments 
due  by  1-15-99;  published 
12-10-98 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementatkxi; 
comments  due  t)y  1-11-99; 
published  12-10-98 
Whistlebtower  protection  for 
FBI  employees;  comments 
due  by  1-11-99;  published 
11-10-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Earned  value  management 
system;  application; 
comments  due  by  1-15- 
99;  published  11-16-98 
Federal  Acquisitkxi  Regulatkxi 

(FAR): 

Brarxj  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 

NUCLEAR  REGULATORY 
COMMISSION 

Productk)n  and  utilizatkm 
facilities;  domestic  licensing: 
Norvowner  operating  service 
companies;  proposed 
criteria;  comments  due  by 
1-15-99;  published  10-9- 
98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 

Greenwood  Lake  Powe(tx>at 

Classic;  comments  due  by 


1-12-99;  published  11-13- 
98 
Vocatkxial  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligit)iKty  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Bell;  comments  due  by  1- 
12-99;  published  11-13-98 

Boeing;  comments  due  by 
1-12-99;  published  11-13- 
98 

British  Aerospace; 
comments  due  by  1-11- 
99;  published  12-8-98 

International  Aero  Engines; 
comments  due  by  1-12- 
99;  published  11-13-98 

McDonnell  Douglas; 
comments  due  t)y  1-12- 
99;  published  11-13-98 

Robinson  Helicopter  Co.; 
comments  due  ty  1-11- 
99;  published  11-10-98 

Schweizer  Aircraft  Corp.  et 
al.;  comments  due  tiy  1- 
11-99;  published  11-10-98 

Airworttiiness  standards: 
Special  corxStions — 
Boeing  model  757-300 
airplane;  comments  due 
by  1-11-99;  published 
12-10-98 
Class  E  airspace;  comments 
due  by  1-11-99;  published 
11-19-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Freight  and  other  non- 
passenger  trains  and 
equipment;  tyake  system 
safety  starxlards;  commerrts 
due  by  1-15-99;  published 
9-9-98 

TRANSPORTATION 
DEPARTMENT 

Transportation  Statistics 
Bureau 

ICC  Termination  Act; 
implenientation: 

Motor  carriers  of  proerty; 
reporting  requirements; 
comments  due  by  1-15- 
99;  published  11-25-98 

TREASURY  DEPARTMENT 

Comptroller  of  ttw  Currency 

Organization  and  functions, 
flic: 

Suspicious  activity  reports 
and  otiier  non-put)lic 
agerx:y  information; 
dtsctosure;  comments  due 
by  1-11-99;  published  11- 
10-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehatiilitation  and 
education: 

Veterans  education — 

Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents-  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  forni.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  canried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register.  , 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5421 


I I  Y  ll(0,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order.  ^HK  ' 

lt'8  Easy!  riPP^  I 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname/address  availabie  to  other  maOers?     | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [ 


I I  VISA       I I  MasterCard  Account 


-n 


1 

7  hank  you  jor 

(Credit  card  expinitinn  dale)                     ..,,.._    ,_,i,._f 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF/DOCUMENTS^  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  comiog^to  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 

you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 

of  your  label  as  shown  in  this  example: 


learn  when 
the  top  line 


:  AFR  sm::th212j 

:  JOHN    Sf ITH 
:  212    MA 


FORES'n'ILLE 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


—  •/••• 

DEC97RI 


N    STREET 

MD   20704 


:  AFRDO    SMITH212J 

:  JOHN    SMITH 

I  212    MAIN    STREET 

•  FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  I  hat  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subs  cription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  rein$tated. 


To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-P373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  C^de: 

*5468 

DYES 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  mBmmr-vsr 
It's  Easy! 

enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  co!  t  of  my  order  is  $_ 
Intemationai  ( 


customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  pei  sonal  name 


(Please  type  or  print) 


Additional  addr  ;ss/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        |    |    | 

Lj  VISA       LJ  MasterCard  Account 


-D 


City,  Sute,  ZIP 


Lode 


Daytime  phone 


including  area  code 


1  nanR  you  jor 

(rredit  pard  expiration  datp)                    ,,„.._  ,,_,i,._r 

Purchase  order 


lumber  (optional) 


YES     NO 


May  we  make  y«ur  name/address  availabie  to  other  mailers?      |      |   | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YES,  enter  my  subscription(s)  as  follows: 


Ordar  Pnxassing  Coda: 

*6216 


Charge  your  order. 
H's  Easy! 


Fax  y»ur  orders  (202)  512-2250 
Pbene  your  orders  (202)  512-lSOO 


.subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  custonwrs  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  ef  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  DefKJsit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

Miy  we  make  your  nanM/address  avaiiabie  to  other  mailers?     | |   | | 


I I   VISA  or  MasterCard  Account 


MM          M          III 

i -J      '               fCredif  card  expiration  date^                    i,,^.,.  j^.A-ml 

r                             your  ordtrl 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basi$,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  a$  issued. 


•■  -j*^ 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $2^0.00 
Six  months:  $|l  10.00 

Code  of  Federal  Regulations: 

Current  year  ^s  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Co(  B: 


*5419 

DYES, 


enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Ijederal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
(tode  of  Federal  Regulations  (CFRM7)       D  One  year  at  $247  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


of  my  order  is  $  ■ 


The  total  cost 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  per  onal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  addre  is/attention  line 


D 

LJ  VISA       LJ  MasterCard  Account 


GPO  Deposit  Account 


-D 


Street  address 


City,  State,  ZIP  c  ade 


Daytime  phone  ii  icluding  area  code 


1     "  '                                                    /  nanK  you  jor 

1                     (Credit  card  expiration  date)                    _  ,>_,i.,_f 

Authorizing  signature 
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Purchase  order  niimber  (optional) 

YES     NO 

May  we  make  yonrname/address  available  to  other  mailers?     | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Keeping  America 
Informed 

.  .  .electronically! 


"Tee  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GpO  Access  service. 

To  connect  over  the  World  Wide  Web, 
g6  to  the  Superintendent  of 
Documents'  homepage  at 
htfp://www.  access.  gpo,gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 

d  login  as  guest 
(no  password  required). 

o  dial  directly,  use  com- 
miunications  software  and 
modem  to  call  (202) 

2-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Vol.  64        No.  4 

Pages  985-1096 


Thursday 
January  7,  1999 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  infonnation  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
'*'    Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  Nationel  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencie*.  These  include  Presidential  proclamations  and 
Executive  Ordefs,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  px\  file  for  public  inspection  in  the  Office  of  the 
Federal  Registee  the  day  before  they  are  published,  unless  the 
issuing  agency  tequests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg.  { 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edit^n  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  l^al  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  us^rs  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASQI  text,  H;aphics  omitted),  PDF  (Adobe 
Portable  Docuiment  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  Qabbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded.     ] 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpio.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connecS  with  a  local  WAIS  client,  by  Telnet  to 
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This  section  of  the  FEDERAL  REGISTER 
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new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-308-AD;  Amendment 
39-10982;  AD  97-20-01  R1] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracks, 
corrosion,  or  damage  of  the  lower  spar 
fitting  body  and  lug,  and  corrective 
actions,  if  necessary.  That  AD  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspection 
requirements.  That  AD  was  prompted 
by  reports  that  fatigue  cracking  was 
found  in  the  lower  spar  fitting  lug  on 
the  number  3  pylon  and  in  the  lower 
spar  fitting  body.  The  actions  specified 
by  that  AD  are  intended  to  detect  and 
correct  such  fatigue  cracking,  which 
could  result  in  failure  of  the  strut  and 
separation  of  the  engine  fi-om  the 
airplane.  This  amendment  references 
additional  service  bulletins  for 
accomplishment  of  the  optional 
replacement,  and  clarifies  that 
accomplishment  of  certain  AD's 
terminates  the  repetitive  inspections. 
DATES:  Effective  February  11, 1999. 
The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
Octpber  7,  1997  (62  FR  49431, 
September  22, 1997). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airfi-ame  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  97-20-01,  amendment 
39-10139  (62  FR  49431.  September  22. 
1997),  which  is  appUcable  to  certain 
Boeing  Model  747  series  airplanes,  was 
published  in  the  Federal  Register  on 
April  3, 1998  (63  FR  16449).  That  action 
proposed  to  continue  to  require 
repetitive  inspections  to  detect  cracks, 
corrosion,  or  damage  of  the  lower  spar 
fitting  body  and  lug.  and  corrective 
actions,  if  necessary.  The  action  also 
proposed  to  provide  for  optional 
terminating  action  for  the  repetitive 
inspection  requirements. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Requests  To  Withdraw  the  Proposal 

Two  commenters  state  that  the 
proposed  revision  of  AD  97-20-01  is 
not  necessary  because  the  intent  of  the 
revision  was  approved  previously  by  the 
FAA  under  the  "global"  alternative 
method  of  compliance  (AMOC)  97- 
120S-743.  which  was  issued  to  Boeing 
on  November  12.  1997.  and  under 
Boeing  letter  B-Tl  13-97-5439.  dated 
November  5. 1997. 

The  FAA  infers  ft-om  these  remarks 
that  the  commenters  request  that  the 
proposed  AD  be  withdrawn.  The  FAA 
does  not  concur.  Although  the  FAA 
agrees  that  the  intent  of  the  proposed 


revision  to  AD  97-20-01  is  the  same  as 
the  previously  referenced  AMOC  for 
that  AD,  the  FAA  has  determined  that 
the  revision  to  that  AD  is  necessary. 
First,  the  revision  clarifies  the 
requirements  for  any  future  operators 
who  may  not  be  aware  of  an  existing 
AMOC.  Second,  any  non-U. S.  registered 
airplanes  that  are  subsequently  placed 
on  the  U.S.  Register  will  be  required  to 
comply  with  the  revision  to  AD  97-20- 
01.  In  addition,  the  revision  will  assist 
FAA  principal  maintenance  inspectors 
in  determining  compliance  with  the 
final  rule.  In  light  of  these  factors,  the 
FAA  considers  it  necessary  to  issue  the 
final  rule.  Paragraph  (c)(2)  has  been 
added  to  the  final  rule  to  clarify  that 
AMOC's.  approved  previously  in 
accordance  with  AD  97-20-01,  are 
approved  as  AMOC's  with  the 
requirements  of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Cost  Impact 

There  are  approximately  367  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  152  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  19  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$173,280.  or  $1,140  per  airplane,  per 
inspection  cycle.  \ 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relatiorship  between  the 
national  government  end  the  States,  or 
on  the  distribution  of  power  and 
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responsibiliti(  s  among  the  various 
levels  of  government.  Therefore,  in 
accordance  w  th  Executive  Order  12612, 
it  is  determine  d  that  this  final  rule  does 
not  have  suffn  ;ient  federalism 
implications  ta  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reas  ans  discussed  above,  I 
certify  that  th  s  action  (1)  is  not  a 
"significant  n  gulatory  action"  under 
Executive  Ore  er  12866;  (2)  is  not  a 
"significant  n  le"  under  DOT 
Regulatory  Po  icies  and  Procedures  (44 
PR  11034,  February  26.  1979);  and  (3) 
will  not  have  i  significant  economic 
impact,  positi  /e  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  crituria  of  the  Regulatory 
Flexibility  Ac  .  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AQDRESSES. 

List  of  Subject  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  tie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administratoi ,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  fol  ows: 

PART  39— AirjiWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49JU.S.C.  106(g),  40113,  44701. 

§39.13    [Amen 

2.  Section  3b.l3  is  amended  by 
removing  amendment  39-10139  (62  FR 
49431,  September  22,  1997)  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendnient  39-10982,  to  read  as 
follows: 

97-2O-01  Rl     toeing:  Amendment  3^ 

10982.  Doc  set  97-NM-308-AD.  Revises 

AD  97-20-4)1.  Amendment  39-10139. 

Model  747  series  airplanes, 

libers  1  through  500  inclusive, 

»ratt  &  Whitney  Model  JT9D- 

en  gines,  or  having  line  numbers 

257,  equipped  with  General 

I  ]F6  series  engines; 

y  category;  and  on  which 

ification  has  not  been 
accordance  with  either  of 


ai 


Applicability 
having  line  nu 
equipped  with 
3, -7,or-7Q 
202.  204,  232, 
Electric  Model 
certificated  in 
the  strut/wing 
accomplished  i 
the  following 

•  AD 
FR  27008,  May 

•  AD  95-1 
FR  33336,  June 

Note  1:  This 
identified  in  th(  i 


195-10-16 


nodi 


AD 


3^)7 


amendment  39-9233  (60 
22,  1995).  or 

.  amendment  39-9287  (60 
28,  1995). 

I  ID  applies  to  each  airplane 
preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  {c)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/iance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  lower  spar  fitting  lug  or  the  lower  spar 
fitting  body,  which  could  result  in  failure  of 
the  strut  and  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  Within  90  days  after  October  7, 1997 
(the  effective  date  of  AD  97-20-01 , 
amendment  39-10139)  perform  a  detailed 
visual  inspection  and  an  ultrasonic 
insf>ection  to  detect  cracks,  corrosion,  or 
damage  of  the  lower  spar  fitting  body  and 
lug,  as  applicable,  in  accordance  with  Figures 
9  and  10  of  Boeing  Service  Bulletin  747-54- 
2062.  Revision  8,  dated  August  21, 1997. 

Note  2:  This  AD  does  not  require  an 
insp>ection  of  the  inboard  strut-to-diagonal 
brace  attach  fitting  as  described  in  Figure  1 
of  Boeing  Service  Bulletin  747-54-2062, 
Revision  8,  dated  August  21,  1997.  However, 
this  inspection  is  required  to  be 
accomplished  as  part  of  AD  95-20-05, 
amendment  39-9383  (60  FR  51705.  October 
10,  1995). 

(1)  If  no  crack,  corrosion,  or  damage  is 
detected,  repeat  the  detailed  visual  and 
ultrasonic  inspections  thereafter  at  intervals 
not  to  exceed  400  landings. 

(2)  If  any  crack,  corrosion,  or  damage  is 
detected,  prior  to  further  flight,  accomplish 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Replace  the  lower  spar  fitting  with  a 
new  steel  lower  spar  fitting,  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Or 

(ii)  Modify  the  nacelle  strut  and  wing 
structure  in  accordance  with  AD  95-10-16, 
amendment  39-9233  (60  FR  27008,  May  22, 
1995),  or  AD  95-13-07,  amendment  39-9287 
(60  FR  33336,  June  28,  1995). 

(b)  Replacement  of  the  lower  spar  fitting 
with  a  new  steel  lower  spar  fitting,  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  any  of  the 
following  service  bulletins  listed  below,  or 
accomplishment  of  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
AD  95-10-16,  amendment  39-9233  (60  FR 
27008,  May  22,  1995),  or  AD  95-13-07, 
amendment  39-9287  (60  FR  33336,  June  28, 
1995);  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  1,  dated  November  13, 1980; 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  2,  dated  March  19, 1981; 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  3,  dated  August  28, 1981; 


•  Boeing  Service  Bulletin  747-54-2062, 
Revision  4,  dated  June  30, 1982; 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  5,  dated  June  1, 1984: 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  6.  dated  October  2,  1986; 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  7,  dated  December  21, 1994; 

•  Boeing  Service  Bulletin  747-54-2062, 
Revision  8.  dated  August  21. 1997. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  F*rincipal  Maintenance 
Insptector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-20-01 ,  are  approved  as  alternative 
methods  of  compliance  with  the 
requirements  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Gertain  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2062,  Revision  8,  dated  August  21, 
1997.  The  incorporation  by  reference  of  this 
document  was  approved  previously  by  the 
Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51,  as  of  October  7,  1997  (62  FR  49431, 
September  22, 1997).  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  efiective  on 
February  11, 1999. 

Issued  in  Renton,  Washington,  on 
December  30, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-186  Filed  1-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

Pocket  No.  96-NM-264-:AD;  Amendment 
39-10984;  AD  98-11-04  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  corrects 
information  in  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-100  and  -200  series 
airplanes,  that  currently  requires  that 
the  FAA-approved  maintenance 
inspection  program  be  revised  to 
include  inspections  that  will  give  no 
less  than  th^j^quired  damage  tolerance 
rating  for  each  Structural  Significant 
Item,  and  repair  of  cracked  structure. 
The  actions  specified  in  that  AD  are 
intended  to  ensure  the  continued 
structural  integrity  of  the  entire  Boeing 
Model  737-100  and  -200  fleet.  This 
amendment  corrects  the  requirements  of 
the  ciurent  AD  by  allowing  operators 
not  to  change  their  programs  if  they 
determine  that  the  existing  inspections 
are  effective  for  the  new  or  affected  SSI. 
This  amendment  is  prompted  by  a 
review  of  the  requirements  of  the 
existing  AD. 

DATES:  Effective  June  23,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  23,  1998  (63  FR  27465.  May  19. 
1998). 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schneider,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Washington; 
telephone  (425)  227-2028;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  On  May 
12.  1998.  the  FAA  issued  AD  98-11-04. 
amendment  39-10531  (63  FR  27465. 
May  19, 1998).  which  is  appHcable  to  all 
Boeing  Model  737-100  and  -200  series 
airplanes.  That  AD  requires  that  the 
FAA-approved  maintenance  inspection 
program  be  revised  to  include 
inspections  that  wrill  give  no  less  than 
the  required  damage  tolerance  rating  for 
each  Structural  Significant  Item  (SSI), 
and  repair  of  cracked  structure.  That 
action  was  prompted  by  a  structural  re- 
evaluation  by  the  manufacturer  which 


identified  additional  structural  elements 
where,  if  damage  were  to  occur, 
supplemental  inspections  may  be 
required  for  timely  detection.  The 
actions  required  by  that  AD  are 
intended  to  ensure  the  continued 
structural  integrity  of  the  entire  Boeing 
Model  737-100  and  -200  fleet. 

AD  98-11-04  contains  provisions 
regarding  when  operators  must  revise 
their  maintenance  or  inspection 
program  to  address  SSI's  that  are  created 
or  affected  by  repairs  and  design 
changes.  As  discussed  in  the  preamble 
to  the  final  rule,  the  FAA  intended  that 
such  revisions  be  made  only  if  a  damage 
tolerance  assessment  indicates  that  such 
a  change  is  necessary  because  existing 
inspections  are  ineffective  for  the  SSI. 
Paragraph  (d)(1)  of  the  AD.  applicable  to 
repairs  and  design  chsinges 
accomplished  prior  to  the  effective  date 
of  the  AD,  properly  states  the  FAA's 
intent.  However,  the  FAA  inadvertently 
omitted  a  comparable  provision  in 
paragraph  (g),  which  appUes  to  repairs 
and  design  changes  accomplished  after 
the  effective  date  of  the  AD.  As  adopted, 
paragraph  (g)  requires  that  operators 
revise  their  maintenance  programs 
following  repairs  and  design  changes, 
regardless  of  whether  a  damage 
tolerance  assessment  indicates  that  the 
existing  applicable  inspection  continue 
to  be  effective.  Therefore,  consistent 
with  the  FAA's  intent,  this  correction  is 
necessary  to  allow  operators  not  to 
change  their  programs  if  they  determine 
that  the  existing  inspections  are 
effective  for  the  new  or  affected  SSI. 

Action  is  taken  herein  to  correct  these 
requirements  of  AD  98-11-04  and  to 
correctly  add  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  remains 
June  23,  1998. 

Since  this  action  only  corrects  a 
current  requirement,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10531  (63  FR 
27465.  May  19. 1998).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10984,  to  read  as 
follows: 

98-11-04  Rl     Boeing:  Amendment  39- 

10984.  Docket  96-NM-264-AD.  Revises 
AD  98-11-04,  Amendment  39-10531. 

Applicability:  All  Model  737-100  and  -200 
series  airplanes  (including  Model  737-200C 
series  airplanes),  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continued  structural 
integrity  of  the  entire  Boeing  Model  737-100 
and  -200  fleet: 

Note  1:  Where  there  are  differences 
between  the  AD  and  the  Supplemental 
Structural  Inspection  Document,  the  AD 
prevails. 

(a)  For  airplanes  listed  in  Section  3.0  of 
Boeing  Document  No.  D6-37089, 

"Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  B.  dated 
February  18, 1987,  and  Revision  C,  dated 
January  1990:  Within  12  months  after  August 
9. 1991  (the  effective  date  of  AD  91-14-20, 
amendment  39-7061),  incorfHsrate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  no  less 
than  the  required  damage  tolerance  rating 
(DTR)  for  each  Structural  Significant  Item 
(SSI)  listed  in  that  document.  (The  required 
DTR  value  for  each  SSI  is  listed  in  the 
document.)  The  revision  to  the  maintenance 
program  shall  include  and  shall  be 
implemented  in  accordance  with  the 
procedures  in  Sections  5.0  and  6.0  of  the 
SSID.  This  revision  shall  be  deleted 
following  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  an  SSI 
is  defined  as  a  principal  structural  element 
that  could  fail  and  consequently  reduce  the 
structural  integrity  of  the  airplane. 

(b)  Prior  to  reaching  the  threshold  specified 
in  paragraph  (c)  of  this  AD,  or  within  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  incorporate  a 
revision  into  the  FAA-approved  maintenance 
or  inspection  program  that  provides  no  less 
than  the  required  DTR  for  each  SSI  listed  in 
Boeing  Document  No.  D6-37089. 
"Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  D,  dated  June 
1995  (hereinafter  referred  to  as  "Revision 
D").  (The  required  DTR  value  for  each  SSI  is 
listed  in  the  document.)  Except  as  provided 
to  the  contrary  in  paragraphs  (c).  (d),  and  (g) 
of  this  AD,  the  revision  to  the  maintenance 

or  inspection  program  shall  include  and  shall 
be  implemented  in  accordance  with  the 
procedures  in  Section  5.0,  "Damage 
Tolerance  Rating  (DTR)  System  Application" 


988 


='ederal  Register /Vol.  64,  No.  4 /Thursday.  January  7.  1999 /Rules  and  Regulations 


and  Section  6.0, '  SSI  Discrepancy 
Reporting"  of  Revision  D.  Upon 
incorporation  of  I  he  revision  required  by  this 
paragraph,  the  re  rision  required  by 
paragraph  (a)  of  t  lis  AD  may  be  deleted. 

(c)  Except  as  pi  ovided  in  paragraph  (d),  (e), 
or  (g)  of  this  AD,  jerform  an  inspection  to 
detect  cracks  in  a  1  structure  identified  in 
Revision  D  at  the  time  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  I  his  AD,  as  applicable. 

(1)  For  Model  5  37-200C  series  airplanes: 
Inspect  prior  to  the  accumulation  of  46,000 
total  fli^t  cycles  or  within  4,000  flight 
cycles  measured  rem  the  date  12  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

Note  3:  The  recuirements  specified  in 
paragraph  (c)(1)  c  f  this  AD  only  apply  to 
airplanes  listed  ai  737-200C  on  the  type 
certificate  data  sheet.  Paragraph  (c)(1)  does 
not  apply  to  airplanes  that  have  been 
modified  from  a  |»assenger  configuration  to 
an  all-cargo  configuration  by  supplemental 
type  certificate  (STC).  Paragraphs  (c)(2)  and 
(d)  apply  to  thos<  airplanes. 

(2)  For  all  airplanes,  except  for  those 
airplanes  identifiBd  in  paragraph  (c)(1)  of  this 
AD:  Inspect  prior  to  the  accumulation  of 
66,000  total  fligh  cycles,  or  within  4,000 
flight  cycles  measured  firom  the  date  12 
months  after  the  sffective  date  of  this  AD, 
whichever  occur  i  later. 

Note  4:  Notwil  istanding  the  provisions  of 
paragraphs  5.1.1,  5.1.2,  5.1.6(e),  5.1.11, 
5.1.12,  5.1.13.  5.; ,  5.2.1,  5.2.2,  5.2.3.  and 
5.2.4  of  the  General  Instructions  of  Revision 
D,  which  would  )ermit  operators  to  perform 
fleet  and  rotational  sampling  inspections,  to 
perform  inspections  on  less  than  whole 
airplane  fleet  siz*s  and  to  perform 
inspections  on  sv  bstitute  airplanes,  this  AD 
requires  that  all  i  irplanes  that  exceed  the 
threshold  be  insf  ected  in  accordance  with 
Revision  D. 

Note  S:  Once  the  initial  inspection  has 
been  performed,  Df)€rators  are  required  to 
p>erform  repetitix*  inspections  at  the  intervals 
specified  in  Revision  D  in  order  to  remain  in 
compliance  with  their  maintenance  or 
inspection  prognims,  as  revised  in 
accordance  with  paragraph  (b)  of  this  AD. 

(d)  For  airplan  «  on  which  the  structure 
identified  in  Revision  D  has  been  physically 
altered  in  accord  jnce  with  an  STC  prior  to 
the  effective  date  of  this  AD:  Accomplish  the 
requirements  sp«cified  in  paragraph  (d)(1)  or 
(d)(2)  of  this  AD. 

(1)  Within  18  i  [lonths  after  the  effective 
date  of  this  AD,  i  ssess  the  damage  tolerance 
characteristics  ol  each  SSI  created  or  affected 
by  each  STC  to  d  etermine  the  effectiveness 
of  the  applicable  Revision  D  inspection  for 
each  SSI  and,  if  not  effective,  revise  the  FAA- 
approved  mainte  nance  or  inspection  program 
to  include  an  ins  pection  method  for  each 
new  or  affected  !  SI.  and  to  include  the 
compliance  times  for  initial  and  repetitive 
accomplishment  of  each  insf>ection. 
Following  accon  plishment  of  the  revision 
and  within  the  compliance  times  established, 
perform  an  insp*  ction  to  detect  cracks  in  the 
structure  affecte(  1  by  any  design  change  or 
repair,  in  accord  mce  with  the  new 
inspection  methi  )d.  The  new  inspection 
method  and  the  compliance  times  shall  be 


approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO).  FAA,  Transport 
Airplane  Directorate. 

Note  6:  For  purposes  of  this  AD,  an  SSI  is 
"affected"  if  it  has  been  physically  altered  or 
repaired,  or  if  the  loads  acting  on  the  SSI 
have  been  increased  or  redistributed.  The 
effectiveness  of  the  applicable  inspection 
method  and  compliance  time  should  be 
determined  based  on  a  damage  tolerance 
assessment  methodology,  such  as  that 
described  in  FAA  Advisory  Circular  AC  No. 
91-56.  Change  2.  dated  April  15. 1983. 

(2)  Accomplish  paragraphs  (d)(2)(i), 
(d)(2)(ii).  and  (d)(2}(iii)  of  this  AD. 

(i)  Within  18  months  after  the  effective 
date  of  this  AD.  submit  a  plan  that  describes 
a  methodology  for  accomplishing  the 
requirements  of  paragraph  (d)(1)  of  this  AD 
to  the  Manager,  Seattle  ACO,  1601  Lind 
Avenue,  SW..  Renton.  Washington  98055- 
4056;  fax  (425)  227-1181. 

Note  7:  The  plan  should  include  a  detailed 
description  of  the:  STC;  methodology  for 
identifying  new  or  affected  SSI's;  method  for 
developing  loads  and  validating  the  analysis; 
methodology  for  evaluating  and  analyzing 
the  damage  tolerance  characteristics  of  each 
new  or  affected  SSI;  and  proposed  inspection 
method.  The  plan  would  not  need  to  include 
all  of  these  elements  if  the  operator  can 
otherwise  demonstrate  that  its  plan  will 
enable  the  operator  to  comply  with  paragraph 
(d)(2)(iii)ofthisAD. 

(ii)  Within  18  months  after  the  effective 
date  of  this  AD.  perform  a  detailed  visual 
inspection  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  ACO  to 
detect  cracks  in  all  structure  identified  in 
Revision  D  that  has  been  altered  by  an  STC. 

(A)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  18  months. 

(B)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  ACO. 

(iii)  Within  48  months  after  the  effective 
date  of  this  AD.  revise  the  FAA-approved 
maintenance  or  inspection  program  to 
include  an  inspection  method  for  each  new 
or  affected  SSI.  and  to  include  the 
compliance  times  for  initial  and  repetitive 
accomplishment  of  each  inspection.  The 
inspection  methods  and  the  compliance 
times  shall  be  approved  by  the  Manager, 
Seattle  ACO.  Accomplishment  of  the  actions 
specified  in  this  paragraph  constitutes 
terminating  action  for  the  rejjetitive 
insfjection  requirements  of  paragraph 
(d)(2)(ii)(A)ofthisAD. 

Note  8:  Notwithstanding  the  provisions  of 
paragraphs  5.1.17  and  5.1.18  of  the  General 
Instructions  of  Revision  D.  which  would 
permit  deletions  of  modified,  altered,  or 
repaired  structure  from  the  SSIP,  the 
inspection  of  SSI's  that  are  modified,  altered, 
or  repaired  shall  be  done  in  accordance  with 
a  method  approved  by  the  Manager.  Seattle 
ACO. 

(e)  For  airplanes  on  which  the  structure 
identified  in  Revision  D  has  been  repaired  or 
physically  altered  by  any  design  change  other 
than  an  STC  identified  in  paragraph  (d).  prior 
to  the  effective  date  of  this  AD:  At  the  time 
of  the  first  inspection  of  each  SSI  after  the 


effective  date  of  this  AD  in  accordance  with 
Revision  D.  identify  each  repair  or  design 
change  to  that  SSI.  Within  12  months  after 
such  identification,  assess  the  damage 
tolerance  characteristics  of  each  SSI  created 
or  affected  by  each  repair  or  design  change 
to  determine  the  effectiveness  of  the 
applicable  SSID  inspection  for  each  SSI  and. 
if  not  effective,  revise  the  FAA-approved 
maintenance  or  inspection  program  to 
include  an  insfwction  method  and 
compliance  times  for  each  new  or  affected 
SSI.  The  new  inspection  method  and  the 
compliance  times  shall  be  approved  by  the 
Manager,  Seattle  ACO. 

Note  9:  For  the  purposes  of  this  AD,  a 
design  change  is  defined  as  any  modification, 
alteration,  or  change  to  operating  limitations. 

[f)  Except  as  provided  in  paragraph 
(d)(2)(ii)(B)  of  this  AD,  cracked  structure 
found  during  any  inspection  required  by  this 
AD  shall  be  repaired,  prior  to  further  flight, 
in  accordance  with  an  FAA-approved 
method. 

(g)  For  airplanes  on  which  the  structure 
identified  in  Revision  D  is  affected  by  any 
design  change  (including  STC's)  or  repair 
that  is  accomplished  after  the  effective  date 
of  this  AD:  Within  12  months  after  that 
modification,  alteration,  or  repair,  assess  the 
damage  tolerance  characteristics  of  each  SSI 
created  or  affected  by  each  repair  or  design 
change  to  determine  the  effectiveness  of  the 
applicable  SSID  inspection  for  each  SSI  and, 
if  not  effective,  revise  the  FAA-approved 
maintenance  or  inspection  program  to 
include  an  inspection  method  and 
compliance  times  for  each  new  or  affected 
SSI,  and  to  include  the  compliance  times  for 
initial  and  repetitive  accomplishment  of  each 
ins{}ection.  The  new  inspection  method  and 
the  compliance  times  shall  be  approved  by 
the  Manager,  Seattle  ACO. 

Note  10:  Notwithstanding  the  provisions  of 
paragraphs  5.1.17  and  5.1.18  of  the  General 
Instructions  of  Revision  D,  which  would 
permit  deletions  of  modified,  altered,  or 
repaired  structure  from  the  SIP,  the 
inspection  of  SSI's  that  are  modified,  altered, 
or  repaired  shall  be  done  in  accordance  with 
a  method  approved  by  the  Manager.  Seattle 
ACO. 

(h)  Before  any  airplane  that  is  subject  to 
this  AD  and  that  has  exceeded  the  applicable 
compliance  times  specified  in  paragraph  (c) 
of  this  AD  can  be  added  to  an  air  carrier's 
operations  specifications,  a  program  for  the 
accomplishment  of  the  inspections  required 
by  this  AD  must  be  established  in  accordance 
with  paragraph  (h)(1)  or  (h)(2)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  that  have  been  inspected 
in  accordance  with  this  AD.  the  inspection  of 
each  SSI  must  be  accomplished  by  the  new 
operator  in  accordance  with  the  previous 
operator's  schedule  and  inspection  method, 
or  the  new  operator's  schedule  and 
inspection  method,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
SSI  insf)ection.  The  compliance  time  for 
accomplishment  of  this  inspection  must  be 
measured  from  the  last  inspection 
accomplished  by  the  previous  operator.  After 
each  inspection  has  been  performed  once, 
each  subsequent  inspection  must  be 
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performed  in  accordance  with  the  new 
operator's  schedule  and  inspection  method. 

(2)  For  airplanes  that  have  not  been 
inspected  in  accordance  with  this  AD,  the 
inspection  of  each  SSI  required  by  this  AD 
must  be  accomplished  either  prior  to  adding 
the  airplane  to  the  air  carrier's  operations 
sp>ecirication,  or  in  accordance  with  a 
schedule  and  an  inspection  method  approved 
by  the  Manager,  Seattle  ACX).  After  each 
inspection  has  been  performed  once,  each 
subsequent  inspection  must  be  performed  in 
accordance  with  the  new  operator's  schedule. 

(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACX3. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
91-14-20,  amendment  39-7061,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

(j)  Special  fliglit  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(k)  The  actions  specified  in  paragraphs  (b) 
and  (c)  shall  be  done  in  accordance  with 
Boeing  Document  No.  D6-37089, 
"Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  D,  dated  June 
1995,  which  contains  the  following  list  of 
effective  pages: 


Page  number  shown  on  page 

Revision 

level  shown 

on  page 

List  of  Effective  Pages 

Pages  1  thru  10 

D 

(Note:  The  issue  date  of  Revision  D  is 
indicated  only  on  the  title  page;  no  other 
page  of  the  document  is  dated.).  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51,  as  of  June  23, 1998  (63 
FR  27465,  May  19, 1998).  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

(1)  The.effective  date  of  this  amendment 
remains  June  23. 1998. 


Issued  in  Renton,  Washington,  on 
December  30, 1998. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-184  Filed  1-6-99;  8:45  am) 

BILUNO  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-263-AD;  Aniendn>ent 
39-10983;  AD  98-11-03  R1] 

RIN  2120-AA64 

Airyforthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  corrects 
information  in  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727  series  airplanes,  that 
currently  requires  that  the  FAA- 
approved  maintenance  inspection 
program  be  revised  to  include 
inspections  that  will  give  no  less  than 
the  required  damage  tolerance  rating  for 
each  Structiural  Significant  Item  (SSI), 
and  repair  of  cracked  structure.  The 
actions  specified  in  that  AD  are 
intended  to  ensure  the  continued 
structural  integrity  of  the  entire  Boeing 
Model  727  fleet.  This  amendment 
corrects  the  requirements  of  the  current 
AD  by  allowing  operators  not  to  change 
their  programs  if  they  determine  that  the 
existing  inspections  are  effective  for  the 
new  or  affected  SSI.  This  amendment  is 
prompted  by  a  review  of  the 
requirements  of  the  existing  AD. 
DATES:  Effective  June  23,  1998. 

The  incorporation  by  reference  of  a 
certain  publication,  as  Usted  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  23. 1998  (63  FR  27455.  May  19, 
1998). 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW.,  Washington; 
telephone  (425)  227-2774;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  On  May 
12.  1998.  the  FAA  issued  AD  98-11-03, 
amendment  39-10530  (63  FR  27455, 
May  19, 1998),  which  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes.  That  AD  requires  that  the 
FAA-approved  maintenance  inspection 


program  be  revised  to  include 
inspections  that  will  give  no  less  than 
the  required  damage  tolerance  rating  for 
each  Structural  Significant  Item  (SSI), 
and  repair  of  cracked  structure.  That 
action  was  prompted  by  a  structural  re- 
evaluation  by  the  manufacturer  that 
identified  additional  structural  elements 
where,  if  damage  were  to  occur, 
supplemental  inspections  may  be 
required  for  timely  detection.  The 
actions  required  by  that  AD  are 
intended  to  ensure  the  continued 
structural  integrity  of  the  entire  Boeing 
Model  727  fleet. 

AD  98-1 1-03  contains  provisions 
regarding  when  operators  must  revise 
their  maintenance  or  inspection 
program  to  address  SSI's  that  are  created 
or  affected  by  repairs  and  design 
changes.  As  discussed  in  the  preamble 
to  the  final  rule,  the  FAA  intended  that 
such  revisions  be  made  only  if  a  damage 
tolerance  assessment  indicates  that  sudi 
a  change  is  necessary  because  existing 
inspections  are  ineffective  for  the  SSI. 
Paragraph  (d)(1)  of  the  AD,  appUcable  to 
repairs  and  design  changes 
accomplished  prior  to  the  effective  date 
of  the  AD,  properly  states  the  FAA's 
intent.  However,  the  FAA  inadvertently 
omitted  a  comparable  provision  in 
paragraph  (g),  which  applies  to  repairs 
and  design  changes  accomplished  after 
the  effective  date  of  the  AD.  As  adopted, 
paragraph  (g)  requires  that  operators 
revise  their  maintenance  programs 
following  repairs  and  design  changes, 
regardless  of  whether  a  damage 
tolerance  assessment  indicates  that  the 
existing  applicable  inspection  continue 
to  be  effective.  Therefore,  consistent 
with  the  FAA's  intent,  this  correction  is 
necessary  to  allow  operators  not  to 
change  their  programs  if  they  determine 
that  the  existing  inspections  are 
effective  for  the  new  or  affected  SSI. 

Action  is  taken  herein  to  correct  these 
requirements  of  AD  98-1 1-03  and  to 
correctly  add  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  remains 
Jime  23.  1998. 

Since  this  action  only  corrects  a 
ciurent  requirement,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  thq  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  ihe  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviatioi  Regulations  (14  CFR 
part  39)  as  folio  ivs: 

PART  3»-AIRWoRTHINESS 
DIRECTIVES 


authority  citation  for  part  39 
read  as  follows: 


l.The 
continues  to 

Authority:  49  L  .S.C.  106(g).  40113,  44701. 

S  39.13    [Am«nd4d] 

2.  Section  39.(13  is  amended  by 
removing  amendment  39-10530  (63  FR 
27455.  May  19,  p998),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-410983,  to  read  as 
follows:  1 

98-11-03  Rl     Bfeing:  Amendment  39- 
10983.  Dock^  96-NM-263-AD.  Revises 
AD  98-11-03:  Amendment  39-10530. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Compliance:  Rijuired  as  indicated,  unless 
accomplished  praviously. 

To  ensure  the  continued  structural 
integrity  of  the  enftire  Boeing  Model  727  fleet, 
accomplish  the  fallowing: 

Note  1:  Where  there  are  differences 
between  the  AD  nd  the  Supplemental 
Structural  Inspection  Document,  the  AD 
prevails.  | 

(a)  For  airplanek  listed  in  Section  3.0  of 
Boeing  Document  No.  D6-48040-1, 
"Supplemental  Structural  Inspection 
Document"  (SSIu),  Revision  E,  dated  June 
21, 1983:  Within  12  months  after  November 
1, 1984  (the  effecfive  date  of  AD  84-21-05, 
amendment  39-4920),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
insp>ection  prograrn  which  provides  no  less 
than  the  required  damage  tolerance  rating 
(DTR)  for  each  Structural  Significant  Item 
(SSI)  listed  in  tha^  document.  (The  required 
DTR  value  for  eadh  SSI  is  listed  in  the 
document.)  The  revision  to  the  maintenance 
program  shall  indude  and  shall  be 
implemented  in  atcordance  with  the 
procedures  in  Sections  5.0  and  6.0  of  the 
SSID.  This  revision  shall  be  deleted 
following  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  an  SSI 
is  defined  as  a  principal  structural  element 
that  could  fail  an^  consequently  reduce  the 
structural  integrity  of  the  airplane. 

(b)  Prior  to  reaching  the  threshold  specified 
■  this  AD,  or  within  12 

Effective  date  of  this  AD, 
later,  incorporate  a 
rAA-approved  maintenance 


in  paragraph  (c)  i 
months  after  the  ( 
whichever  occur 
revision  into  the  1 


DTR  for  each  SSI  listed  in 
No.  D6-48040-1,  Volumes 


or  inspection  program  that  provides  no  less 

than  the  required 

Boeing  Documen 

1  and  2,  "Supplemental  Structural  Inspection 

Document"  (SSIE),  Revision  H,  dated  June 

1994  (hereinafter  referred  to  as  "Revision 

H").  (The  require^  DTR  value  for  each  SSI  is 


listed  in  the  document.)  Except  as  provided 
to  the  contrary  in  paragraphs  (c),  (d),  and  (g) 
of  this  AD,  the  revision  to  the  maintenance 
or  inspection  program  shall  include  and  shall 
be  implemented  in  accordance  with  the 
procedures  in  Section  5.0,  "Damage 
Tolerance  Rating  (DTR)  System  Application" 
and  Section  6.0,  "SSI  Discrepancy 
Reporting"  of  Revision  H.  Upon 
incorporation  of  the  revision  required  by  this 
paragraph,  the  revision  required  by 
paragraph  (a)  of  this  AD  may  be  deleted. 

(c)  Except  as  provided  in  paragraph  (d),  (e), 
or  (g)  of  this  AD,  perform  an  inspection  to 
detect  cracks  in  all  structure  identified  in 
Revision  H  at  the  time  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  this  AD,  as  applicable. 

(1)  For  Model  727-lOOC  and  727-200F 
series  airplanes:  Inspect  prior  to  the 
accumulation  of  46,000  total  flight  cycles,  or 
within  3,000  flight  cycles  measured  from  the 
date  12  months  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

Note  3:  The  requirements  specified  by 
paragraph  (c)(1)  of  this  AD  only  apply  to 
airplanes  listed  as  727-lOOC  and  727-200F 
on  the  type  certificate  data  sheet.  Paragraph 
(c)(1)  does  not  apply  to  airplanes  that  have 
been  modified  from  a  passenger 
configxiration  to  an  all-cargo  configuration  by 
supplemental  type  certificate  (STC). 
Paragraphs  (c)(2)  and  (d)  apply  to  those 
airplanes. 

(2)  For  all  airplanes,  except  for  those 
airplanes  identified  in  paragraph  (c)(1)  of  this 
AD:  Inspect  prior  to  the  accumulation  of 
55.000  total  flight  cycles,  or  within  3,000 
flight  cycles  measured  from  the  date  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

Note  4:  Notwithstanding  the  provisions  of 
paragraphs  5.1.1,  5.1.2,  5.1.6(e),  5.1.11, 
5.1.12.  5.1.13,  5.2,  5.2.1,  5.2.2,  5.2.3,  and 
5.2.4  of  the  General  Instructions  of  Revision 
H,  which  would  permit  operators  to  f)erform 
fleet  and  rotational  sampling  inspections,  to 
{jerform  inspections  on  less  than  whole 
airplane  fleet  sizes  and  to  perform 
ins(>ections  on  substitute  airplanes,  this  AD 
requires  that  all  airplanes  that  exceed  the 
threshold  be  inspected  in  accordance  with 
Revision  H. 

Note  5:  Once  the  initial  inspection  has 
been  performed,  operators  are  required  to 
perform  repetitive  inspections  at  the  intervals 
specified  in  Revision  H  in  order  to  remain  in 
compliance  with  their  maintenance  or 
inspection  programs,  as  revised  in 
accordance  with  paragraph  (b)  of  this  AD. 

(d)  For  airplanes  on  which  the  structiue 
identified  in  Revision  H  has  been  physically 
altered  in  accordance  with  an  STC  prior  to 
the  effective  date  of  this  AD:  Accomplish  the 
requirements  specified  in  paragraph  (d)(1)  or 
(d)(2)  of  this  AD. 

(1)  Within  18  months  after  the  effective 
date  of  this  AD,  assess  the  damage  tolerance 
characteristics  of  each  SSI  created  or  affected 
by  each  STC  to  determine  the  effectiveness 
of  the  applicable  Revision  H  insp»ection  for 
each  SSI  and,  if  not  effective,  revise  the  FAA- 
approved  maintenance  or  inspection  program 
to  include  an  inspection  method  for  each 
new  or  affected  SSI,  and  to  include  the 
compliance  times  for  initial  and  repetitive 


accomplishment  of  each  inspection. 
Following  accomplishment  of  the  revision 
and  within  the  compliance  times  established, 
perform  an  inspection  to  detect  cracks  in  the 
structure  affected  by  any  design  change  or 
repair,  in  accordance  with  the  new 
inspection  method.  The  new  inspection 
method  and  the  compliance  times  shall  be 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate. 

Note  6:  For  purposes  of  this  AD,  an  SSI  is 
"affected"  if  it  has  been  physically  altered  or 
repaired,  or  if  the  loads  acting  on  the  SSI 
have  been  increased  or  redistributed.  The 
effectiveness  of  the  applicable  inspection 
method  and  compliance  time  should  be 
determined  based  on  a  damage  tolerance 
assessment  methodology,  such  as  that 
described  in  FAA  Advisory  Circular  AC  No. 
91-56,  Change  2,  dated  April  15, 1983. 

(2)  Accomplish  paragraphs  (d)(2)(i), 
(d)(2)(ii),  and  (d)(2)(iii)  of  this  AD. 

(i)  Within  18  months  after  the  effective 
date  of  this  AD,  submit  a  plan  that  describes 
a  methodology  for  accomplishing  the 
requirements  of  paragraph  (d)(1)  of  this  AD 
to  the  Manager,  Seattle  ACO,  1601  Lind 
Avenue,  SW.,  Renton,  Washington  98055- 
4056;  fax  (425)  227-1181. 

Note  7:  The  plan  should  include  a  detailed 
description  of  the  STC;  methodology  for 
identifying  new  or  affected  SSI's;  method  for 
developing  loads  and  validating  the  analysis; 
methodology  for  evaluating  and  analyzing 
the  damage  tolerance  characteristics  of  each 
new  or  affected  SSI;  and  proposed  inspection 
method.  The  plan  would  not  need  to  include 
all  of  these  elements  if  the  operator  can 
otherwise  demonstrate  that  its  plan  will 
enable  the  operator  to  comply  with  paragraph 
(d)(2)(iii)  of  this  AD. 

(ii)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 
ins]}ection  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  ACO  to 
detect  cracks  in  all  structure  identified  in 
Revision  H  that  has  been  altered  by  an  STC. 

(A)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  18  months. 

(B)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  ACO. 

(iii)  Within  48  months  after  the  effective 
date  of  this  AD,  revise  the  FAA-approved 
maintenance  or  inspection  program  to 
include  an  inspection  method  for  each  new 
or  affected  SSI,  and  to  include  the 
compliance  times  for  initial  and  repetitive 
accomplishment  of  each  inspection.  The 
inspection  methods  and  the  compliance 
times  shall  be  approved  by  the  Manager, 
Seattle  ACO.  Accomplishment  of  the  actions 
specified  in  this  paragraph  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph 
(d)(2)(ii)(A)ofthisAD. 

Note  8:  Notwithstanding  the  provisions  of 
paragraphs  5.1.17  and  5.1.18  of  the  General 
Instructions  of  Revision  H,  which  would 
permit  deletions  of  modified,  altered,  or 
repaired  structure  from  the  SSIP,  the 
inspection  of  SSI's  that  are  modified,  altered, 
or  repaired  shall  be  done  in  accordance  with 
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a  method  approved  by  the  Manager,  Seattle 
AGO. 

(e)  For  airplanes  on  which  the  structure 
identiHed  in  Revision  H  has  been  repaired  or 
physically  altered  by  any  design  change  other 
than  an  STC  identified  in  paragraph  (d),  prior 
to  the  effective  date  of  this  AD:  At  the  time 
of  the  first  inspection  of  each  SSI  after  the 
effective  date  of  this  AD  in  accordance  with 
Revision  H.  identify  each  repair  or  design 
change  to  that  SSI.  Within  12  months  after 
such  identification,  assess  the  damage 
tolerance  characteristics  of  each  SSI  created 
or  affected  by  each  repair  or  design  change 

to  determine  the  effectiveness  of  the 
applicable  SSID  inspection  for  each  SSI  and. 
if  not  effective,  revise  the  FAA-approved 
maintenance  or  inspection  program  to 
include  an  inspection  method  and 
compliance  times  for  each  new  or  affected 
SSI.  The  new  inspection  method  and  the 
compliance  times  shall  be  approved  by  the 
Manager,  Seattle  AGO. 

Note  9:  For  the  purposes  of  this  AD.  a 
design  change  is  defined  as  any  modification, 
alteration,  or  change  to  operating  limitations. 

(f)  Except  as  provided  in  paragraph 
(d)(2)(ii)(B)  of  this  AD,  cracked  structure 
found  during  any  inspection  required  by  this 
AD  shall  be  repaired,  prior  to  further  flight, 
in  accordance  with  an  FAA-approved 
method. 

(g)  For  airplanes  on  which  the  structure 
identified  in  Revision  H  is  affected  by  any 
design  change  (including  STC's)  or  repair 
that  is  accomplished  after  the  effective  date 
of  this  AD;  Within  12  months  after  that 
modification,  alteration,  or  repair,  assess  the 
damage  tolerance  characteristics  of  each  SSI 
created  or  affected  by  each  repair  or  design 
change  to  determine  the  effectiveness  of  the 
applicable  SSID  inspection  for  each  SSI  and. 
if  not  effective,  revise  the  FAA-approved 
maintenance  or  inspection  program  to 
include  an  insptection  method  and 
compliance  times  for  each  new  or  afi^ected 
SSI.  and  to  include  the  compliance  times  for 
initial  and  repetitive  accomplishment  of  each 
inspection.  The  new  inspection  method  and 
the  compliance  times  shall  be  approved  by 
the  Manager,  Seattle  AGO. 

Note  10:  Notwithstanding  the  provisions  of 
paragraphs  5.1.17  and  5.1.18  of  the  General 
Instructions  of  Revision  H,  which  would 
permit  deletions  of  modified,  altered,  or 
repaired  structure  from  the  SIP,  the 
inspection  of  SSI's  that  are  modified,  altered, 
or  repaired  shall  be  done  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
AGO. 

(h)  Before  any  airplane  that  is  subject  to 
this  AD  and  that  has  exceeded  the  applicable 
compliance  times  specified  in  paragraph  (c) 
of  this  AD  can  be  added  to  an  air  carrier's 
operations  specifications,  a  program  for  the 
accomplishment  of  the  inspections  required 
by  this  AD  must  be  established  in  accordance 
with  paragraph  (h)(1)  or  (h)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  have  been  inspected 
in  accordance  with  this  AD,  the  inspection  of 
each  SSI  must  be  accomplished  by  the  new 
operator  in  accordance  with  the  previous 
operator's  schedule  and  insf)ection  method, 
or  the  new  operator's  schedule  and 


inspection  method,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
SSI  inspection.  The  compliance  time  for 
accomplishment  of  this  inspection  must  be 
measured  fixim  the  last  inspection 
accomplished  by  the  previous  operator.  After 
each  inspection  has  been  performed  once, 
each  subsequent  insptection  must  be 
performed  in  accordance  with  the  new 
operator's  schedule  and  inspection  method. 

(2)  For  airplanes  that  have  not  been 
inspected  in  accordance  with  this  AD,  the 
inspection  of  each  SSI  required  by  this  AD 
must  be  accomplished  either  prior  to  adding 
the  airplane  to  the  air  carrier's  operations 
specification,  or  in  accordance  with  a 
schedule  and  an  inspection  method  approved 
by  the  Manager,  Seattle  AGO.  After  each 
insptection  has  been  performed  once,  each 
subsequent  inspection  must  be  performed  in 
accordance  with  the  new  opterator's  schedule. 

(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft^m  the  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
84-21-05,  amendment  3&-4920,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(k)  The  actions  specified  in  paragraphs  (b) 
and  (c)  shall  be  done  in  accordance  with 
Boeing  Document  No.  D6-48040-1,  Volumes 
1  and  2,  "Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  H,  dated  June 
1994,  which  contains  the  following  list  of 
effective  pages: 


Page  number  shown  on  page 

Revision 

level  shown 

on  page 

List  of  Active  Pages 

Pages  1  thru  17.2 

H 

(Note:  The  issue  date  of  Revision  H  is 
indicated  only  on  the  title  page;  no  other 
page  of  the  document  is  dated.).  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51,  as  of  June  23,  1998  (63 
FR  27455,  May  19, 1998).  Gopies  may  be 
obtained  from  Boeing  Gommercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Gopies  may  be  insp)ected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Gapitol  Street,  NW.,  suite  700.  Washington, 
DG. 


(1)  The  effective  date  of  this  amendment 
remains  June  23, 19d8. 

Issued  in  Renton,  Washington,  on 
December  30,  1998. 
Daireil  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-183  Filed  1-6-99;  8:45  ami 
BILLING  COOC  4S10-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Oxytetracycline  and  Neomycin; 
Technical  Amendment 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  concerning 
antibiotic,  nitrofuran.  and  sulfonamide 
drugs  in  the  feed  of  animals.  The  entry 
for  type  A  medicated  article 
oxytetracycline  and  neomycin  is 
amended  to  reflect  that  the  sponsor  of 
the  product  is  Pfizer.  Inc.,  not  Hoffman- 
La  Roche,  Inc.  Also,  the  entry  for  use  of 
type  A  medicated  article  oxytetracycline 
and  neomycin  base  for  type  C  turkey 
feeds,  when  used  as  an  aid  in  reducing 
mortality  in  birds  which  have  suffered 
an  attack  of  air-sacculitis.  is  amended  to 
change  the  neomycin  use  level  from  35 
to  100  grams  (g)  of  neomycin  base  per 
ton  of  feed  to  35  to  105  g/ton. 
EFFECTIVE  DATE:  January  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-627-0212. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  animal  drug  regulations 
in  21  CFR  558.15(g)(1)  concerning 
antibiotic,  nitrofuran,  and  sulfonamide 
drugs  in  the  feed  of  animals.  Previously, 
for  use  of  type  A  medicated  article 
oxytetracycline  and  neomycin.  FDA  had 
amended  the  regulations  to  remove 
several  entries  for  Pfizer.  Inc.  (see  61  FR 
51588  at  51590.  October  3, 1996).  The 
amendment  failed  to  change  the  "do" 
for  the  remaining  entry  to  "Pfizer,  Inc." 
This  document  provides  for  that  change. 
Also,  in  paragraph  (g)(2).  in  the  entry 
for  drug  sponsors  "Pfizer,  Pennfield, 
and  VPO,"  for  type  A  medicated  article 
"Oxytetracycline  and  neomycin  base," 
in  species  "Turkeys  (first  4  weeks)."  the 
use  level  for  use  as  an  aid  in  reducing 
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birds 


whiph  have  suffered 

air-jsacculitis  is  changed. 

to  interim  approval 

recalcalated  and  is  changed 

0  g/ton  and  35  to  100 

o  150  g/ton  and  35  to 


mortality  in 
an  attack  of 
The  level  su 
has  been 
from  "100  to  1 
g/ton"  to  "100 
105  g/ton". 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drug! ,  Animal  feeds. 

Therefore,  ur  der  the  Federal  Food, 
Drug,  and  Cosn  etic  Act  and  under 
authority  deleg  ited  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  \  eterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NE|M/  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authoi  ity  citation  for  21  CFR 
part  558  continaes  to  read  as  follows: 

Authority:  21  I  .S.C.  360b,  371. 

§558.15    [Amended] 

2.  Section  558.15  Antibiotic, 
nitrofuran,  ana  sulfonamide  drugs  in 
the  feed  of  animals  is  amended  in  the 
table,  in  paragraph  (g)(1),  in  the  column 
"Drug  sponsor'!  by  removing  the  "do" 
following  the  eptry  "Hoffman  La-Roche, 
Inc."  and  adding  in  its  place  "Pfizer, 
Inc.";  and  in  ths  table  in  paragraph 
(g)(2)  in  the  entry  for  "Pfizer,  Inc., 
Pennfield  Oil  Co.,  and  VPO.  Inc."  for 
Type  A  medica  ;ed  article 
"bxytetracyclii le  and  neomycin  base," 
for  the  species  "Turkeys  (first  4 
weeks),"  by  removing  the  use  level  "100 
to  150  g/ton  anil  35  to  100  g/ton"  and 
adding  in  its  pUce  "100  to  150  g/ton 
and  35  to  105g'ton." 

Dated:  December  18, 1998. 
Andrew  J.  Beaulj  eu. 

Acting  Director,  C  )ffice  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  9*-328  riled  1-6-99;  8:45  am] 
BILUNG  CODE  4ie0-  91-f 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  52  and  81 
[FL-75-1-9806a|  FRL-619e-8] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes  Florida: 
Redeslgnation  of  the  Duval  County 
Sulfur  Dioxide  Unclassifiable  Area  to 
Attainment 

AGENCY:  Envirc  nmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  On  January  28, 1997,  the 
Florida  Departiient  of  Environmental 
Protection  (DE:  ')  submitted  a  request  for 


redesignation  to  attainment  for  sulfur 
dioxide  (SO2)  in  Duval  County,  Florida. 
The  redesignation  request  included  five 
years  of  quality  assured  monitoring  data 
which  showed  no  exceedances  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  SO2.  Duval  County  was 
originally  designated  as  an 
unclassifiable  area  in  1978  due  to  a  lack 
of  adequate  monitoring  data.  Sufficient 
data  have  now  been  collected  to  make 
an  affirmative  declaration  of  attainment 
status.  The  EPA  is  redesignating  Duval 
County  from  unclassifiable  to 
attainment  for  SO2. 

DATES:  This  direct  final  rule  is  effective 
on  March  8, 1999  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  8,  1999.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to  Scott  M.  Martin, 
Regulatory  Planning  Section,  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Envirorunental  Protection  Agency, 
Region  4  Air  Plaiming  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin,  Regulatory  Plarming 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW,  Atlanta,  Georgia  30303.  The 
telephone  number  is  404-562-9036. 
SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  document  published 
March  3, 1978.  (43  FR  8962)  the  Duval 
County  area  was  designated  as 
unclassifiable  for  SO2  due  to  lack  of 
adequate  monitoring  data.  On  January 
28, 1997,  the  State  of  Florida,  through 


the  DEP,  submitted  a  request  for 
redesignation  of  the  Duval  County  SO2 
unclassifiable  area  to  attainment. 
Included  with  this  request  was  five 
years  of  quality  assured  monitoring  data 
which  showed  that  Duval  County  had 
not  violated  the  NAAQS  for  SO2.  The 
State  of  Florida  has  met  all  the  Clean 
Air  Act  Amendments  of  1990  (CAA) 
requirements  for  redesignation  pursuant 
to  section  107(d)(3)(E). 

Section  107(d)(3)(E)(i)  The 
Administrator  has  determined  that  the 
area  has  attained  the  NAAQS. 

Florida  submitted  air  quality  data 
demonstrating  attainment  with  both  the 
primary  and  secondary  SO2  NAAQS  for 
the  years  1990  through  1995.  As 
required  by  the  EPA  for  SO2 
redesignations,  a  nonattainment  area 
must  demonstrate  attainment  by 
showing  no  more  than  one  exceedance 
annually  for  two  complete,  consecutive 
calendar  years  and  must  continue  in 
attainment  status  until  the  final  notice 
approving  such  redesignation  is 
effective.  During  that  period  there  were 
no  exceedances  in  the  Duval  County 
area,  and  hence,  no  violations  of  the  SO2 
NAAQS.  The  area  has  continued  to 
monitor  attainment  of  the  SO2  NAAQS 
to  date. 

Section  107(d)(3)(E)(ii)  The 
Administrator  has  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  Section  llO(k). 

The  Florida  SO2  State  Implementation 
Plan  (SIP)  is  fully  approved  and  meets 
all  requirements  under  section  llO(k) 
which  are  applicable  to  the  Duval 
County  area. 

Section  107(d)(3)(E)(iii)  The 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions. 

Duval  County  was  originally 
designated  as  an  unclassifiable  area  in 
1978  due  to  lack  of  adequate  monitoring 
data.  Monitoring  data  was  submitted  for 
the  years  1990  through  1995  which 
shows  Duval  County  is  attaining  the 
NAAQS  for  SO2.  Additionally,  a 
modeling  demonstration  was  submitted 
which  was  completed  in  accordetnce 
with  the  EPA  air  quality  modeling 
guidelines.  The  modeling  indicated  a 
need  for  state  operating  permits  on  three 
facilities.  The  State  submitted  permits 
for  SCM  Glidco  Organics  Corporation 
(now  Millennium  Specialty  Chemicals), 
Anheuser  Bush,  Inc.,  and  the  Celotex 
Corporation  for  approval  into  the  SIP 
which  show  reductions  in  SO2 
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emissions.  These  permits  will  be 
replaced  by  title  V  permits  for  the 
facilities  however,  the  SO2  emission 
limitations  will  remeiin  the  same. 

Section  107(d)(3)(E)(iv)  The 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175  A. 

Duval  County  was  originally 
designated  as  an  unclassifiable  area  for 
SO2  and  maintenance  plans  are  not 
required  for  imclassiHable  areas 
requesting  redesignation  to  attainment. 

Section  107(d)(3)(E]{vj  The  State 
containing  such  area  has  met  all 
requirements  appUcable  to  the  area 
under  Section  110  and  Part  D. 

Florida  has  complied  with  all 
requirements  of  section  110  and  part  D 
of  the  CAA.  Additionally,  the  State  of 
Florida  submitted  permits  for  three 
plants  in  the  area  that  provide  emission 
reductions  for  inclusion  in  the  SIP. 
These  requirements  will  protect  the  SO2 
NAAQS  in  the  Duval  County  area. 
Therefore,  Florida  has  complied  with  all 
requirements  of  section  110  and  part  D 
of  the  CAA  and  has  satisfied  all 
requirements  of  section  107(d)(3)(E). 

Permit  Approval 

EPA  is  approving  the  following 
permit  conditions  into  the  SIP: 

Permit  A016-169138  SCM  GUdco 
Organics  conditions  1  through  18. 
Permit  A016-222421  Anheuser-Busch, 
Inc.,  conditions  1  through  18.  Permit 
AO16-185805  The  Celotex  Corporation 
conditions  11  through  16. 

Final  Action 

In  this  action,  EPA  is  approving  the 
request  to  redesignate  Duval  County, 
Florida,  to  attainment  for  the  SO2 
NAAQS.  Additionally,  EPA  is 
approving  the  permit  conditions  for  the 
SCM  Glidco  Organics  Corporation, 
Anheuser  Bush,  Inc.,  and  the  Celotex 
Corporation. 

Tne  SO2  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  SO2  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  SO2 
emission  limitations  and  restrictions 
contained  in  the  approved  SO2  SIP. 
Changes  to  SO2  SIP  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  [section 
173(b)  of  the  CAA]  and  in  a  SIP 


deficiencv  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  CAA. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  pubUshing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  March 
8, 1999  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  February  8,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  pubHc  that  the  rule  will 
not  take  efi^ect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Only  parties  interested  in  commenting 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  March  8, 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  bom  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  goverrunents,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 


regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  da 
not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consuhing.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
envirorunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonabi) 
considered  by 
This  rule  is 
because  it  does 
intended  to 
health  or  safetj 


feasible  alternatives 
Jie  Agency. 

iot  subject  to  E.O.  13045 
not  involve  decisions 
mitigate  environmental 
risks. 


E.  Regulatory  I  lexibility  Act 

The  Regulat(iry  Flexibility  Act  (RFA) 
generally  requites  an  agency  to  conduct 
a  regulatory  fle  xibility  analysis  of  any 
rule  subject  to  lotice  and  comment 
rulemaking  rec  uirements  unless  the 
agency  certifiei  i  that  the  rule  will  not 
have  a  significimt  economic  impact  on 
a  substantial  m  imber  of  small  entities. 
Small  entities  i  nclude  small  businesses, 
small  not-for-profit  enterprises,  and       , 
small  govemm  ;ntal  jurisdictions.  This 
final  rule  will  i  lot  have  a  significant 
impact  on  a  su  )stantial  number  of  small 
entities  becaus  (  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  /\c\  do  not  create  any  new 
requirements  biit  simply  approve 
requirements  tkat  the  State  is  already 
imposing.  Theiefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impj  ct  on  a  substantial 
nimiber  of  sma  ,1  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasc^nableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  conseming  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  k46,  255-66  (1976);  42 
U.S.C.  7410(a)(p). 

F.  Unfunded  Mandates 

Under  Sectidn  202  of  the  Unfunded 
Mandates  Refotm  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  an;  r  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  e  stimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  mor;.  Under  Section  205, 
EPA  must  sele(  ;t  the  most  cost-effective 
and  least  burd(  nsome  alternative  that 
achieves  the  ol  ijectives  of  the  rule  and 
is  consistent  w  ith  statutory 
requirements.  1  section  203  requires  EPA 
to  establish  a  p  Ian  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
goverrunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  8, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afi^ect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 


reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  November  10, 1998. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  K— Florida 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)(101)  to  read  as 
follows: 

§  52.520    Identification  of  plan. 

*        •        •        *        • 

(c)  *  *  * 

(101)  Revisions  to  the  Florida  SIP 
adding  SOj  permits  to  specify  SO2 
emission  limits  for  three  sources  in 
Duvall  County,  Florida  submitted  on 
January  28,  1997. 

(i)  Incorporation  by  reference.  The 
following  source  specific  SO2  permits  of 
the  Florida  Department  of 
Environmental  Protection. 

SO2  Permits: 

(A)  Permit  A016-169138  SCM  Glidco 
Organics  conditions  1  through  18. 

(B)  Permit  A016-222421  Anheuser- 
Busch,  Inc.,  conditions  1  through  18. 

(C)  Permit  AO16-185805  The  Celotex 
Corporation  conditions  11  through  16. 

(ii)  Other  material.  None. 

PART  81— {AMENDED] 

1 .  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  In  §  81.310,  the  "Florida-S02"  table 
is  amended  by  revising  the  entry  for 
"Duvall  County"  to  read  as  follows: 

§81.310    Florida. 
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Florida— SO2 


Does  not  meet 


Does  not  meet 


Designated  area      „,;C^,'~11U^»     secondary  stand- 


primary  standards 


idary : 
ards 


Cannot  be  classified 


Better  ttian  na- 
tional standards 


Duvall  County 


(FR  Doc.  99-229  Filed  1-6-99;  8:45  am] 
BILUNQ  CODE  6660-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  January  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  December  2, 1998, 
and  released  December  11, 1998.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  1231  20th  Street,  NW, 


Washington,  DC.  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  228C3  and  adding 
Channel  228C2  at  Show  Low. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arkansas,  is  amended 
by  removing  Channel  274C3  and  adding 
Channel  274C2  at  Van  Buren,  and  by 
removing  Channel  276C3  and  adding 
Channel  276C2  at  Waldron. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Chaimel  272C3  and  adding 
Channel  272C1  at  Jensen  Beach. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia  is  amended 
by  removing  Chaimel  287A  and  adding 
Channel  287C3  at  Quitman. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  274A  and  adding 
Channel  274C3  at  Northwood. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  290A  and  adding 
Channel  290C1  at  Ingalls. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  235C3 
and  adding  Channel  235C2  at  Coushatta. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Chaimel  275A  and  adding 
Channel  275C3  at  Bonanza  and  by 
removing  Channel  268C2  and  adding 
Channel  268C1  at  Corvallis. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 


amended  by  removing  Channel  242C3 
and  adding  Channel  242C2  at  Royal 
City. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-276  Filed  1-6-99;  8:45  am] 

BILUNO  CODE  CTia-OI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

48  CFR  Part  5315 

Types  of  Contracts 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 

ACTION:  Final  rules. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  Title  48,  Chapter  53 
of  the  CFR  by  removing  Part  5315, 
Types  of  Contracts.  This  rule  is  removed 
because  it  does  not  meet  the 
requirement  for  codification.  It  was 
revised  as  part  of  the  Federal 
Acquisition  Regulation  Part  15  rewrite, 
and  was  changed  in  the  AFFARS  on  an 
interim  basis  by  Contracting  Policy 
memo  98-C-02  on  January  8, 1998.  It 
contains  internal  operating  procedures 
that  will  be  finahzed  in  AFAC  96-2. 

EFFECTIVE  DATE:  December  28.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Powell.  Contracting  PoUcy 
Branch.  SAF/AQCP.  1060  Air  Force 
Pentagon.  Washington,  DC  20330-1060. 
telephone  (703)  588-7062. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Under  the  authority  of  5  U.S.C. 
301  and  FAR  1.301  48  CFR.  Chapter  53,  is 
amended  by  removing  Part  5315. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-286  Filed  1-6-99;  8:45  am] 
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This  section  o(  trte  FEDERAL  REGISTER 
contains  notices  to  the  puttie  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  216 
[Docket  No.  98r^1 82] 

i 

List  of  Built  Di^g  Substances  That  May 
Be  Used  in  Pharmacy  Compounding 

agency:  Food  ^d  Drug  Administration, 

HHS. 

ACTION:  Propo^d  rule. 


SUMMARY:  The  Food  and  Drug 
Administratioi  i  (FDA)  is  proposing  a 
new  regulation  which  will  identify  the 
bulk  drug  substances  that  may  be  used 
in  pharmacy  c(  >mpounding  under  the 
exemptions  provided  by  the  Federal 
Food,  Drug,  anjd  Cosmetic  Act  (the  act) 
even  though  si|ch  substances  are  neither 
the  subject  of  ^  current  United  States 
FharmacopeiajUSP)  or  National 
Formulary  (NP)  monograph  nor  a 
component  of  an  FDA-approved  drug. 
FDA's  developpient  and  pubUcation  of 
this  bulk  drug^  list  is  statutorily 
required  by  th^  Food  and  Drug 
Administratiob  Modernization  Act  of 
1997  (the  Modernization  Act). 
DATES:  Submitjwritten  comments  on  or 
before  March  23,  1999. 
ADDRESSES:  Siibmit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Fobd  and  Drug 
Administratioi^,  5630  Fishers  Lane,  rm. 
1061,  Rockvill^,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Tonelli,  Center  for  Drug 
Evaluation  an^  Research  (HFD-332), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
827-7295. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

President  CI:  nton  signed  the 
Modernization  Act  (Pub.  L.  105-115) 
into  law  on  November  21, 1997.  Section 
127  of  the  Moc  emization  Act,  which 
added  section  p03A  to  the  act  (21  U.S.C. 
353a),  clarifieslthe  status  of  pharmacy 


compounding  under  Federal  law.  Under 
section  503A  of  the  act,  drug  products 
that  are  compounded  by  a  pharmacist  or 
physician  on  a  customized  basis  for  an 
individual  patient  may  be  entitled  to 
exemptions  from  three  key  provisions  of 
the  act:  (1)  The  adulteration  provision  of 
section  501(a)(2)(B)  (21  U.S.C.  351 
(a)(2)(B))  (concerning  the  good 
manufacturing  practice  requirements); 
(2)  the  misbranding  provision  of  section 
502(f)(1)  (21  U.S.C.  352(f)(1)) 
(concerning  the  labeling  of  drugs  with 
adequate  directions  for  use);  and  (3)  the 
new  drug  provision  of  section  505  (21 
U.S.C.  355)  (concerning  the  approval  of 
drugs  under  new  drug  or  abbreviated 
new  drug  applications). 

To  qualify  for  these  statutory 
exemptions,  a  compounded  drug 
product  must  satisfy  several 
requirements.  One  of  these 
requirements,  found  in  section 
503A(b)(l)(A)  of  the  act,  restricts  the 
universe  of  bulk  drug  substances  that  a 
compounder  may  use.  Section 
503A(b)(l)(A)  provides,  in  relevant  part, 
that  every  bulk  drug  substance  used  in 
compounding:  (1)  Must  comply  with  an 
applicable  and  current  USP  or  NF 
monograph,  if  one  exists,  as  well  as  the 
current  USP  chapter  on  pharmacy 
compounding;  (2)  if  such  a  monograph 
does  not  exist,  the  bulk  drug  substance 
must  be  a  component  of  em  FDA- 
approved  drug;*  or  (3)  if  a  monograph 
does  not  exist  and  the  bulk  drug 
substance  is  not  a  component  of  an 
FDA-approved  drug,  it  must  appear  on 
a  list  of  bulk  drug  substances  that  may 
be  used  in  compounding  (i.e.,  the  bulk 
drugs  list  being  proposed  in  this 
rulemaking).  The  term  "bulk  drug 
substance"  is  defined  in  FDA 
regulations  at  21  CFR  207.3(a)(4)  to 
mean  "any  substance  that  is  represented 
for  use  in  a  drug  and  that,  when  used 
in  the  manufacturing,  processing,  or 
packaging  of  a  drug,  becomes  an  active 
ingredient  or  finished  dosage  form  of 
the  drug,  but  the  term  does  not  include 
intermediates  used  in  the  synthesis  of 
such  substances"  (see  section 
503A(b)(l)(A)  of  the  act). 


'  To  identify  such  FDA-approved  drugs, 
compounders  can  consult  the  publication  entitled 
"Approved  Drug  Products  with  Therapeutic 
Equivalence  Evaluation,"  commonly  referred  to  as 
the  "Grange  Book." 


II.  Criteria  for  Bulk  Drug  Substances 

According  to  section  503A(d)(2)  of  the 
act,  the  criteria  for  determining  which 
substances  should  appear  on  the  bulk 
drugs  list  "shall  include  historical  use, 
reports  in  peer  reviewed  medical 
literature,  or  other  criteria  the  Secretary 
of  Health  and  Human  Services  may 
identify."  The  FDA,  after  consulting 
with  the  USP  and  the  Pharmacy 
Compounding  Advisory  Committee,  is 
proposing  to  use  the  following  four 
criteria:  (1)  The  chemical 
characterization  of  the  substance;  (2)  the 
safety  of  the  substance;  (3)  the  historical 
use  of  the  substance  in  pharmacy 
compoimding;  and  (4)  the  available 
evidence  of  the  substance's  effectiveness 
or  lack  of  effectiveness,  if  any  such 
evidence  exists. 

In  evaluating  candidates  for  the  bulk 
drugs  list  under  these  criteria,  the 
agency  proposes  to  use  a  balancing  test. 
No  single  one  of  these  criteria  will  be 
considered  to  be  dispositive.  Rather,  the 
agency  will  consider  each  criterion  in 
the  context  of  the  others  and  balance 
them,  on  a  substance-by-substance 
basis,  in  deciding  whether  a  particular 
substance  is  appropriate  for  inclusion 
on  the  list. 

Under  the  first  criterion,  the  chemical 
characterization  of  the  substance,  FDA 
will  consider  each  substance's  purity, 
identity,  and  quality.  Based  on 
attributes  such  as  the  substance's 
chemical  formula,  melting  point, 
appearance,  and  solubilities,  FDA  will 
determine  whether  the  substance  can  be 
identified  consistently  based  on  its 
chemical  characteristics.  If  a  substance 
cannot  be  well  characterized 
chemically,  this  criterion  will  weigh 
against  its  inclusion  on  the  proposed 
bulk  drugs  list  because  there  can  be  no 
assurance  that  its  properties  and 
toxicities  when  used  in  compounding 
would  be  the  same  as  the  properties  and 
toxicities  reported  in  the  literature  and 
considered  by  the  agency. 

Under  the  secona  criterion,  FDA  will 
consider  the  safety  issues  raised  by  the 
use  of  each  substance  in  general 
pharmacy  compoimding.  Based  on 
FDA's  review  of  the  substances 
nominated  to  date,  it  is  unlikely  that 
candidates  for  the  bulk  drugs  list  will 
have  been  thoroughly  investigated  in 
well-controlled  animal  toxicology 
studies,  or  that  there  wrill  be  well- 
controlled  clinical  studies  to 
substantiate  their  safe  use  in  hiunans. 
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Thus,  in  evaluating  list  candidates,  the 
agency  is  likely  to  have  at  its  disposal 
either  none  or  very  little  of  the  type  or 
quality  of  information  that  is  ordinarily 
required  and  evaluated  as  part  of  the 
drug  approval  process. 

To  evaluate  the  safety  of  the 
substances,  then,  the  agency  will  rely  on 
information  about  each  substance's 
acute  toxicity,  repeat  dose  toxicity,  and 
other  reported  toxicities,  including 
mutagenicity,  teratogenicity,  and 
carcinogenicity.  The  agency  will  also 
rely  on  reports  and  abstracts  in  the 
literature  about  adverse  reactions  the 
substances  have  caused  in  humans,  hi 
applying  the  toxicity  criterion,  FDA  may 
also  consider  the  availability  of 
alternative  approved  therapies  when  the 
toxicity  of  a  particular  substance 
appears  to  be  significant.  The  existence 
of  alternative  approved  therapies  is 
likely  to  weigh  against  inclusion  on  the 
proposed  list  because  the  risks  of  using 
a  substance  with  significant  toxicities  is 
more  likely  to  outweigh  the  benefits 
when  approved  alternative  therapies  are 
available. 

Under  the  third  criterion,  the 
historical  use  of  the  substance  in 
pharmacy  compounding,  FDA  will 
consider  the  length  of  time  the 
substance  has  been  used  in  pharmacy 
compounding,  the  medical  conditions  it 
has  been  used  to  treat,  and  how 
widespread  its  use  has  been.  This 
criterion  will  weigh  in  favor  of  list 
inclusion  for  nominated  substances  that 
have  enjoyed  longstanding  and 
widespread  use  in  pharmacy 
compounding  for  a  particular 
indication.  Evidence  of  both  widespread 
and  longstfinding  use  will  be  viewed  by 
the  agency  as  indicative  of  the 
substance's  perceived  usefulness  and 
acceptance  in  the  medical  community. 
Fraudulent  or  "quack"  remedies,  on  the 
other  hand,  will  be  less  likely  to  be 
included  on  the  list  as  a  residt  of  this 
criterion  because  the  practice  of 
compounding  such  drugs  is  not 
expected  to  be  sufficiently  prevalent 
and  longstanding. 

Under  the  fourth  criterion,  FDA  will 
consider  the  available  evidence  of  the 
substance's  effectiveness  or  lack  of 
effectiveness  for  a  particular  use,  if  any 
such  evidence  exists.  When  drugs  go 
through  the  new  drug  approval  process, 
they  are  required  to  demonstrate 
effectiveness  under  the  substantial 
evidence  standard  described  in  section 
505(d)  of  the  act.  FDA  recognizes  that 
few,  if  any,  of  the  candidates  for  the 
bulk  drugs  list  will  have  been  studied  in 
adequate  and  well-controlled 
investigations  sufficient  to  satisfy  this 
standard.  Thus,  in  its  balancing  of  the 
relevant  criteria,  the  agency  will  take 


into  account  whatever  relevant  evidence 
concerning  effectiveness  is  available. 

For  example,  for  substances  that  have 
been  widely  used  for  a  long  period  of 
time,  the  literature  may  include 
anecdotal  reports  of  effectiveness  for  a 
particular  use,  or  reports  of  one  or  more 
trials  demonstrating  effectiveness. 
Conversely,  the  literature  may  contain 
anecdotal  or  clinical  evidence  that  a 
particular  bulk  drug  substance  was 
showTi  not  to  be  effective  for  a  particular 
use  (negative  effectiveness  data). 

When  evaluating  a  bulk  drug 
substance  used  to  treat  a  less  serious 
illness,  FDA  will  generally  be  more 
concerned  about  the  safety  of  the 
substance  than  about  its  effectiveness. 
Thus,  the  absence  of  effectiveness  data, 
or  the  existence  of  mere  anecdotal 
reports,  will  be  less  likely  to  preclude 
inclusion  of  the  substance  on  the  list. 
However,  for  a  bulk  drug  substance  used 
to  treat  a  more  serious  or  life- 
threatening  disease,  there  may  be  more 
serious  consequences  associated  with 
ineffective  therapy,  particularly  when 
there  are  alternative  approved  therapies. 
In  those  cases,  the  absence  of 
effectiveness  data,  or  the  presence  of 
negative  effectiveness  data,  will  weigh 
more  heavily  in  FDA's  balancing  of  the 
relevant  criteria. 

m.  FDA  Development  of  a  Bulk  Drugs 
List 

A.  Methodology 

Although  the  Modernization  Act 
directs  FDA  to  develop  a  list  of  bulk 
drug  substances  for  use  in  pharmacy 
compounding,  it  does  not  specify  how 
candidates  for  the  list  should  be 
identified.  In  a  notice  published  in  the 
Federal  Register  of  April  7, 1998  (63  FR 
17011),  FDA  invited  all  interested 
persons  to  nominate  buUc  drug 
substances  for  inclusion  on  the  fist.  In 
response  to  this  request,  FDA  received 
nominations  for  41  different  drug 
substances.  The  nominations  came  from 
Abbott  Laboratories,  the  American 
Academy  of  Dermatology,  the  Texas 
Pharmacy  Association,  the  North 
Carolina  Board  of  Pharmacy,  Moss 
Pharmacy  and  Nutrition  Center,  the 
University  of  Texas  MD  Anderson 
Cancer  Center,  the  International 
Academy  of  Compounding  Pharmacists, 
Baxter  Healthcare  Corp.,  Scottsdale  Skin 
&  Cancer  Center  Ltd.,  Dermatology 
Associates,  and  Neil  Brody.  M.D. 

Ten  of  the  nominated  substances 
(clotrimazole,  fluocinonide, 
hydrocortisone,  hydroquinone, 
mechlorethamine,  pramoxine, 
quinacrine  hydrochloride,  salicylic  acid, 
tretinoin,  and  triamcinolone)  are  the 
subject  of  a  USP  or  NF  monograph  or 


are  components  of  FDA-approved  drugs. 
As  such,  they  already  qualify  for  use  in 
pharmacy  compounding  under  section 
503A(b)(l)(A)(i)  of  the  act  (assuming 
they  satisfy  all  other  applicable 
requirements  of  the  act).  Therefore,  FDA 
dismissed  these  substances  as  list 
candidates  and  will  not  address  them 
further  in  this  proposed  rulemaking.  An 
additional  substance  (sulfadimethoxine) 
was  eliminated  as  a  list  candidate  after 
being  withdrawn  by  its  sponsor  at  the 
inaugural  meeting  of  the  Pharmacy 
Compounding  Advisory  Committee.  It 
too  will  not  be  addressed  further  in  this 
proposed  rulemaking. 

Tne  remaining  30  nominations  were 
appropriate  list  candidates  and  were 
evaluated  based  on  a  balancing  of  the 
four  criteria  identified  in  section  II  of 
this  document:  (1)  The  chemical 
characterization  of  the  substance;  (2)  the 
safety  of  the  substance;  (3)  the  historical 
use  of  the  substance  in  pharmacy 
compounding:  and  (4)  the  available 
evidence  of  the  substance's  effectiveness 
or  lack  of  effectiveness,  if  any  such 
evidence  exists. ^ 

The  information  that  FDA  assessed 
imder  each  of  the  evaluation  criteria 
was  obtained  from  journal  reports  and 
abstracts  from  reliable  medical  sources, 
including  peer  reviewed  medical 
literatiue.  This  information  is  available 
for  viewing  at  the  Dockets  Management 
Branch  (address  above)  under  Docket 
No.  98N-0182.  Some  of  this  information 
was  submitted  in  support  of  the 
nominations.  The  remainder  FDA 
gathered  through  independent  searches 
of  medical  and  pharmaceutical  data 
bases.  FDA  did  not  review  any  raw  data. 

The  nature,  quantity,  and  quality  of 
the  information  assessed  by  FDA  varied 
considerably  from  substance  to 
substance.  In  some  cases  there  was  very 
little  data.  For  example,  the  agency 
found  only  two  relevant  journal  articles 
concerning  thymol  iodide.  For  other 
substances,  such  as  taurine  and  sodium 
butyrate,  reports  in  the  literature  were 
more  plentiful  and  sometimes 
comprised  hundreds  of  articles.  In  those 
cases,  the  agency  reviewed  a  hmited 
sample  of  the  available  literature 
sources. 

Because  FDA's  assessment  of  the 
nominated  substances  was  far  less 
rigorous  and  far  less  extensive  than  the 
agency's  ordinary  evaluation  of  drugs  as 
part  of  the  new  drug  approval  process. 


'  In  making  its  evaluations,  the  agency  did  not 
consider  whether  any  of  the  nominated  substances 
are  manufactured  by  an  establishment  registered 
under  section  510  of  the  act  (see  21  U.S.C. 
3S3a(b)(l)(A)(ii)).  This  registration  requirement  is 
one  of  a  number  of  other  conditions  that  must  be 
satisfied  to  qualify  for  the  apblicable  compounding 
exemptions. 
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the  inclusion  6f  a  drug  substance  on  the 
proposed  bulkj  drugs  list  should  not,  in 
any  way,  be  e<)uated  with  an  approval, 
endorsement,  or  recommendation  of  the 
substance  by  PDA.  Nor  should  it  be 
assumed  that  substances  on  the 
proposed  list  Have  been  proven  to  be 
safe  and  effective  under  the  standards 
normally  required  to  receive  agency 
approval.  In  fatt,  any  person  who 
represents  thai  a  compounded  drug 
made  with  a  bulk  drug  substance  that 
appears  on  this  list  is  FDA-approved,  or 
otherwise  endorsed  by  FDA  generally  or 
for  a  particulai  indication,  will  cause 
such  drug  to  be  misbranded  under 
section  502(a)  of  the  act. 

On  October  14  and  15, 1998,  FDA 
consulted  witl|  the  Pharmacy 
CompoundingiAdvisory  Committee, 
created  under  section  503A(d)(l)  of  the 
act  about  the  contents  of  this  proposed 
rule  (see  63  Frt  47301,  September  4. 
1998).  The  disf:ussion  included  the 
criteria  FDA  proposes  to  use  to  evaluate 
candidates  for  the  bulk  drugs  list  and 
the  nominations  that  FDA  has  already 
received. 3  In  general,  the  advisory 
committee  agreed  with  the  approach 
taken  by  the  agency  in  evaluating  the 
nominated  bul^  drug  substances  and  the 
agency's  tentative  conclusions  regarding 
whether  these  substances  should  be 
included  on  thie  bulk  drugs  list.  The 
agency  has  taken  into  consideration  all 
of  the  advisory  committee's 
recommendations  in  developing  this 
proposed  rule,|and  the  agency  intends 
to  continue  to  consult  with  the 
Pharmacy  Compounding  Advisory 
Committee  in  evaluating  future 
candidates  for  the  bulk  drugs  list. 

After  evaluating  the  comments  on  this 
proposed  rule,  FDA  is  proposing  to 
issue  the  bulk  drugs  list  as  a  final  rule 
which  will  be  codified  in  the  Code  of 
Federal  Regulations  (CFR).  The  final 
version  of  the  rule  may  include  all,  or 
only  some,  of  tiie  substances  proposed 
for  inclusion  op  the  list  in  this  proposal, 
depending  on  the  comments  received. 
Individuals  and  organizations  will  be 
able  to  petition  FDA  to  amend  the  list 
(to  add  or  deleje  bulk  drug  substances) 
at  any  time  aftir  the  final  rule  is 
published.  Arnendments  to  the  list  will 
be  proposed  thirough  rulemaking. 

With  regard  to  nominated  substances 
discussed  in  tljis  proposed  rulemaking 
(substances  proposed  for  inclusion  on 
the  proposed  l^st  and  substances  that 
have  been  noiriinated  but  are  still  under 
consideration  ty  the  agency).  FDA 
intends  to  exeitise  its  enforcement 
discretion  rega|-ding  regulatory  action 


'A  transcript  of 
may  be  found  at  th  i 
(address  above)  un^er 


he  advisory  committee  meeting 
Dockets  Management  Branch 
Docket  No.  98N-0182. 


during  the  pendency  of  this  proposed 
rulemaking.  For  further  information  on 
this  subject,  see  the  guidance  for 
industry  entitled  "Enforcement  Policy 
During  Implementation  of  Section  503A 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act"  (see  63  FR  64723,  November  23, 
1998). 

B.  Nominated  Drug  Substances  Being 
Proposed  for  Inclusion  on  the  Bulk 
Drugs  Ust 

Under  section  503  A(d)(2)  of  the  act, 
FDA  is  proposing  that  the  following  20 
drug  substances,  which  are  neither  the 
subject  of  a  current  USP  or  NF 
monograph  nor  components  of  FDA- 
approved  drugs,  be  included  in  the  list 
of  bulk  drug  substances  that  may  be 
used  in  compovmding  under  the 
exemptions  provided  in  section  503A  of 
the  act  (sections  501(a)(2)(B),  502(f)(1), 
and  505).  When  a  salt  or  ester  of  an 
active  moiety  is  listed,  e.g..  diloxanide 
furoate,  only  that  particular  salt  or  ester 
may  be  used.  Neither  the  base 
compound  nor  other  salts  or  esters  of 
the  same  active  moiety  qualify  for 
section  503 A  of  the  act's  compouinding 
exemptions,  unless  separately  listed. 

The  following  bulk  drugs  fist  is  being 
proposed  in  §  216.23  of  title  21  of  the 
CFR.  (Section  216.23  will  be  included  in 
new  part  216,  which  is  currently 
intended  to  include  all  FDA  regulations 
whose  primary  purpose  is 
implementation  of  the  pharmacy 
compounding  provisions  found  in 
section  503A  of  the  act): 

Bismuth  citrate.  Bismuth  citrate  is 
well  characterized  chemically.  It  has 
been  used  extensively  in  compounded 
products  for  short-term  treatment  of 
several  gastrointestinal  disorders, 
including  HeUcobacter  pylori-associated 
ulcers.  At  doses  reported  in  the 
literature  for  these  indications,  bismuth 
citrate  appears  to  be  relatively  nontoxic, 
and  serious  adverse  reactions  associated 
with  its  use  have  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
bismuth  citrate's  effectiveness  for  these 
indications  is  also  reported  in  the 
literature. 

Caffeine  citrate.  Caffeine  citrate  is 
well  characterized  chemically.  As  a 
central  nervous  system  stimulant, 
caffeine  citrate  has  been  used 
extensively  and  for  many  years  in 
compounded  products  to  treat  apnea  in 
premature  infants.  At  doses  reported  in 
the  literature  for  this  indication,  caffeine 
citrate  appears  to  be  relatively  nontoxic, 
and  serious  adverse  reactions  associated 
with  its  use  have  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
caffeine  citrate's  effectiveness  for  this 
indication  is  also  reported  in  the 
literature. 


Cantharidin.  Cantharidin,  which  is 
well  characterized  chemically,  is  a 
substance  obtained  from  the  Chinese 
blister  beetle,  among  other  beetle 
species,  that  has  been  used  topically  in 
the  treatment  of  warts  and  moUuscimi 
contagiosum,  often  in  patients  with 
compromised  immune  systems.  Limited 
{mecdotal  evidence  of  cantharidin's 
effectiveness  for  these  indications  is 
reported  in  the  literature.  Although 
cantharidin  is  an  extremely  toxic 
substance,  it  is  apparently  used  only  in 
the  professional  office  setting  and  not 
dispensed  for  home  use.  Because  of 
cantharidin's  toxicity,  FDA  is  proposing 
to  include  it  on  the  bulk  drugs  list  for 
topical  use  in  the  professional  office 
setting  only. 

Choline  bitartrate.  Choline  bitartrate 
is  well  characterized  chemically.  It  has 
been  used  to  treat  Alzheimer's-type 
dementia.  It  has  also  been  used  to  treat 
infantile  colic.  At  doses  reported  in  the 
literature  for  these  indications,  choline 
bitartrate  appears  to  be  relatively 
nontoxic,  and  serious  adverse  reactions 
associated  with  its  use  have  not  been 
commonly  reported.  Limited  anecdotal 
evidence  of  choline  bitartrate's 
effectiveness  for  these  indications  is 
also  reported  in  the  literature. 
Additionally,  FDA  has  previously 
established  that  choline  bitartrate  is 
generally  recognized  as  safe,  as  a  dietary 
supplement,  when  used  in  accordance 
with  good  manufacturing  practices  (see 
21  CFR  182.8250  (45  FR  58837. 
September  5,  1980)). 

Diloxanide  furoate.  Diloxanide 
furoate  is  well  characterized  chemically. 
It  has  been  used  to  treat  parasitic 
diseases  such  as  intestinal  amoebiasis. 
At  doses  reported  in  the  literature  for 
these  indications,  diloxanide  furoate 
appears  to  be  relatively  nontoxic,  and 
serious  adverse  reactions  associated 
with  its  use  have  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
diloxanide  furoate's  effectiveness  for 
these  indications  is  also  reported  in  the 
literature. 

Dimercapto- 1  -propanesulfonic  acid. 
Dimercapto-1-propanesulfonic  acid 
(DMPS),  a  chelating  agent,  is  well 
characterized  chemically.  DMPS  has 
been  used  to  treat  heavy  metal 
poisoning.  At  doses  reported  in  the 
literature  for  this  indication,  DMPS 
appears  to  be  relatively  nontoxic,  and 
serious  adverse  reactions  associated 
with  its  use  have  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
DMPS's  effectiveness  for  this  indication 
is  also  reported  in  the  literature. 
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Ferric  subsulfate*  Ferric  subsulfate  is 
well  characterized  chemically,  h  has 
been  used  as  a  topical  hemostatic  agent 
to  control  bleeding  associated  with 
minor  surgical  procedures,  biopsies,  and 
minor  gynecological  surgery  involving 
the  cervix.  At  doses  reported  in  the 
literature  for  this  indication,  ferric 
subsulfate  appears  to  be  relatively 
nontoxic,  and  serious  adverse  reactions 
associated  with  its  use  have  not  been 
commonly  reported.  Limited  anecdotal 
evidence  of  ferric  subsulfate's 
effectiveness  for  this  indication  is  also 
reported  in  the  Uterature.  However, 
because  the  literature  is  limited  to 
topical  use  of  this  substance,  FDA  is 
proposing  to  include  it  on  the  bulk 
drugs  list  for  topical  use  only. 

Ferric  sulfate  hydrate.  Ferric  sulfate 
hydrate  is  well  characterized 
chemically,  h  has  been  used  topically  as 
a  hemostatic  agent  to  control  bleeding 
from  dermatological  and  dental 
procedures.  At  doses  reported  in  the 
literature  for  these  indications,  ferric 
sulfate  hydrate  appears  to  be  relatively 
nontoxic,  and  serious  adverse  reactions 
associated  with  its  use  have  not  been 
commonly  reported.  Limited  anecdotal 
evidence  of  ferric  sulfate  hydrate's 
effectiveness  for  this  indication  is  also 
reported  in  the  literature.  However, 
because  the  literature  is  limited  to 
topical  use  of  this  substance,  FDA  is 
proposing  to  include  it  on  the  bulk 
drugs  list  for  topical  use  only. 

Glutamine.  Glutamine,  the  most 
abundant  free  amino  acid  found  in  the 
hiunan  body,  is  well  characterized 
chemically.  Glutamine  is  involved  in  a 
wide  variety  of  metabolic  processes, 
including  regulation  of  the  body's  acid- 
base  balance.  For  years,  glutamine  has 
been  used  in  compounding  as  a 
supplement  in  parenteral  nutrition 
regimens  in  adults.  At  doses  reported  in 
the  literature  for  this  use,  glutamine 
appears  to  be  relatively  nontoxic,  and 
serious  adverse  reactions  associated 
with  its  use  have  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
glutamine's  effectiveness  for  this 
indication  is  also  reported  in  the 
literature. 

Guaiacol.  Guaiacol  is  well 
characterized  chemically.  U  has  been 
used  for  decades  in  compoimded 
products  as  an  expectorant.  At  doses 
reported  in  the  literature  for  this 
indication,  guaiacol  appears  to  be 
relatively  nontoxic,  and  serious  adverse 
reactions  associated  writh  its  use  have 
not  been  commonly  reported.  Limited 


*  Both  ferric  subsulfate  solution  and  ferric 
subsulfate  powder  were  nominated  for  inclusion  on 
the  bulk  drugs  list.  FDA  combined  them  under  one 
entry  for  ferric  subsulfate. 


anecdotal  evidence  of  guaiacol's 
effectiveness  for  this  indication  is  also 
reported  in  the  literature. 

Iodoform.  Iodoform  is  well 
characterized  chemically.  It  has  been 
used  for  the  control  of  acute  epistaxis 
(nosebleeds)  and  as  a  paste  for  dental 
root  nUings.  Iodoform  has  tested 
positive  in  in  vitro  mutagenicity  assays 
and  in  an  in  vitro  transformational  assay 
in  mammalian  cells.  However,  in  2-year 
bioassays  conducted  by  the  National 
Toxicology  Program,  iodoform  was 
foimd  to  be  noncarcinogenic  in  rats  and 
mice.  At  doses  reported  in  the  literature 
for  these  indications,  iodoform  appears 
to  be  relatively  nontoxic,  and  serious 
adverse  reactions  associated  vdth  its  use 
have  not  been  commonly  reported. 
Limited  anecdotal  evidence  of 
iodoform's  effectiveness  for  these 
indications  is  also  reported  in  the 
literature.  However,  because  the 
literature  is  limited  to  the  topical  and 
intradental  use  of  this  substance,  FDA  is 
proposing  to  include  it  on  the  bulk 
drugs  list  for  topical  and  intradental  use 
only. 

Metronidazole  benzoate. 
Metronidazole  benzoate,  which  is  well 
characterized  chemically,  has  been  used 
to  treat  parasitic  diseases  such  as 
amoebiasis  and  giardiasis.  The  base  of 
this  substance  (metronidazole)  is  an 
FDA-approved  drug  which  has  a  bitter 
taste.  The  benzoate  salt  apparently 
renders  metronidazole  tasteless, 
however,  so  metronidazole  benzoate  is 
sometimes  prescribed  instead  of  the 
metronidazole  base  to  increase  patient 
compliance,  especially  in  children. 
Serious  adverse  reactions  associated 
with  the  use  of  metronidazole  benzoate 
have  not  been  commonly  reported,  and 
limited  anecdotal  evidence  of  its 
effectiveness  is  reported  in  the 
literature.  Although  the  agency  is 
proposing  to  include  metronidazole 
benzoate  on  the  bulk  drugs  list,  it  is 
specifically  seeking  public  comment  on 
metronidazole  benzoate's  solubility  and 
appropriate  dosing,  as  questions  about 
these  issues  have  been  raised  in  the 
literature. 

Myrrh  gum  tincture.  Myrrh  is  a  gum 
resin  obtained  from  the  stem  of 
Commiphora  molmol  and  other  species 
of  camphora.  Myrrh  is  a  mixture  of 
many  substances  and  has  not  been  well 
characterized  chemically.  Myrrh  has 
been  used  in  its  natural  form  and  as  a 
tincture  to  treat  inflammatory  disorders 
of  the  mouth  and  pharynx.  The 
preparation  reviewed  by  FDA  is  the 
tincture,  which,  at  doses  reported  in  the 
literature  for  those  indications,  appears 
to  be  relatively  nontoxic.  Serious 
adverse  reactions  associated  with  the 
use  of  myrrh  gum  tincture  have  not  been 


commonly  reported.  Limited  anecdotal 
evidence  of  myrrh  gum  tincture's 
effectiveness  for  those  indications  is 
also  reported  in  the  literature.  Because 
the  literature  is  limited  to  the  topical 
use  of  this  substance,  FDA  is  proposing 
to  include  it  on  the  bulk  drugs  list  for 
topical  use  only. 

Fhenindamine  tartrate. 
Phenindamine  tartrate  is  well 
characterized  chemically.  It  is  an 
antihistamine  that  has  been  used  to  treat 
hypersensitivity  reactions  including 
urticaria  (hives)  and  rhinitis  (nasal 
inflammation).  At  doses  reported  in  the 
literature  for  this  indication, 
phenindamine  tartrate  appears  to  be 
relatively  nontoxic,  and  serious  adverse 
reactions  associated  with  its  use  have 
not  been  commonly  reported. 
Additionally,  in  de^^oping  the  over- 
the-counter  monograpfi  for 
antihistamine  drug  products,  FDA 
previously  established  that 
phenindamine  tartrate,  under  the 
conditions  established  in  the 
monograph  (including  particular 
labeling  and  dosage  limits),  is  generally 
recognized  as  safe  and  effective  for  over- 
the-counter  antihistamine  use  (see  21 
CFR  341.12;  57  FR  58356,  December  9. 
1992).  Limited  anecdotal  evidence  of 
phenindamine  tartrate's  effectiveness  as 
an  antihistamine  is  reported  in  the 
literature. 

Phenyltoloxamine  dihydrogen  citrate. 
Phenyltoloxamine  dihydrogen  citrate,  a 
structural  isomer  of  diphenhydramine, 
is  well  characterized  chemically.  It  has 
been  used  as  an  antihistamine.  At  doses 
reported  in  the  literature  for  this 
indication,  phenyltoloxamine 
dihydrogen  citrate  appears  to  be 
relatively  nontoxic,  and  serious  adverse 
reactions  associated  with  its  use  have 
not  been  commonly  reported.  Limited 
anecdotal  evidence  of  phenyltoloxamine 
dihydrogen  citrate's  effectiveness  as  an 
antihistamine  is  reported  in  the 
literature. 

Piracetam.  Piracetam,  a  derivative  of 
the  amino  acid  gamma-amino  butyric 
acid,  is  well  characterized  chemically. 
Piracetam  is  believed  by  some  to 
enhance  certain  cognitive  skills,  and  has 
been  used  to  treat  Down's  syndrome, 
dyslexia,  and  Alzheimer's  disease, 
among  other  cognitive  disorders.  At 
doses  reported  in  the  literature  for  these 
indications,  piracetam  appears  to  be 
relatively  nontoxic,  and  serious  adverse 
reactions  associated  with  its  use  have 
not  been  commonly  reported.  Limited 
anecdotal  evidence  of  piracetam's 
effectiveness  for  these  indications  is 
reported  in  the  literatiore. 

Sodium  butyrate.  So'iium  butyrate  is 
a  short  chain  fatty  acid  that  is  well 
characterized  chemically.  It  has  been 
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used  rectally  m  an  enema  formulation  to 
treat  several  inflammatory  bowel 
conditions,  iiicluding  ulcerative  colitis 
and  diversion]  colitis.  At  doses  reported 
in  the  hteratute  for  these  indications, 
sodium  butyrite  appears  to  be  relatively 
nontoxic,  ana  serious  adverse  reactions 
associated  wifh  its  use  have  not  been 
commonly  reported.  Limited  anecdotal 
evidence  of  sodium  butyrate's 
effectiveness  tor  these  indications  is 
also  reported  Jn  the  literature.  However, 
because  the  literature  is  limited  to  the 
use  of  sodiumr  butyrate  rectally  in  an 
enema  formulation,  FDA  is  proposing  to 
include  it  on  ^e  bulk  drugs  hst  for  use 
in  this  dosage  form  and  route  of 
administration  only. 

Taurine.  Ta^ne.  an  amino  acid  with 
several  important  physiological 
functions,  including  a  role  in  bile  acid 
conjugation,  ii  well  characterized 
chemically.  It|has  been  used  for  years  in 
compounding  as  a  component  in 
parenteral  nutrition  solutions  for  infants 
and  adult  patilents.  At  doses  reported  in 
the  hterature  for  this  use,  taurine 
appears  to  be  Relatively  nontoxic,  and 
serious  adverse  reactions  associated 
with  its  use  htve  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
taurine's  effedtiveness  for  this 
indication  is  also  reported  in  the 
hterature. 

Thymol  iodide.  Thymol  iodide  is  well 
characterize  chemically.  It  has  been 
used  as  a  topical  agent  for  its  absorbent, 
protective,  and  antimicrobial  properties. 
At  doses  reported  in  the  literature  for 
these  indications,  thymol  iodide 
appears  to  be  Relatively  nontoxic,  and 
serious  adver^  reactions  associated 
with  its  use  hf  ve  not  been  commonly 
reported.  Limited  anecdotal  evidence  of 
thymol  iodide's  effectiveness  for  these 
indications  is  lalso  reported  in  the 
literature.  FDA  notesrhowever,  that  it 
was  able  to  identify  only  two  relevant 
articles  concerning  this  substance. 
Because  the  lijeratiu-e  is  limited  to  the 
topical  use  of  |lhymol  iodide,  FDA  is 
proposing  to  iticlude  it  on  the  bulk 
drugs  list  for  topical  use  only. 

Tinidazole.  Tinidazole  is  a  chemically 
well-characte^zed  derivative  of  5- 
nitromidazolet.  It  has  been  used,  often  in 
conjunction  Mfith  diloxanide  furoate, 
which  also  appears  on  this  proposed 
list,  to  treat  parasitic  diseases  such  as 
amoebiasis  and  giardiasis.  At  doses 
reported  in  the  literature  for  these 
indications,  tikiidazole  appears  to  be 
relatively  nontoxic,  and  serious  adverse 
reactions  associated  with  its  use  have 
not  been  commonly  reported.  Limited 
anecdotal  evidence  of  tinidazole's 
effectiveness  for  these  indications  is 
also  reported  \n  the  literature. 


C.  Nominated  Drug  Substances  Still 
Under  Consideration  for  the  Bulk  Drugs 
List 

The  following  10  drug  substances 
were  nominated  for  inclusion  on  the 
proposed  bulk  drugs  list.  However,  for 
the  reasons  described  in  section  III.C  of 
this  document,  they  are  still  under 
review  by  the  agency: 

4-Aminopyridine.  The  drug  substance 
4-Aminopyridine  (4-AP),  which  is  well 
characterized  chemically,  is  a  potassium 
channel  blocker  that  may  enhance  the 
release  of  acetylcholine  from  nerve 
terminals.  It  has  been  used  to  treat 
several  neurological  disorders, 
including  Lambert-Eaton  myasthenic 
syndrome,  multiple  sclerosis,  and 
Alzheimer's  disease.  It  also  has  been 
used  to  reverse  the  effects  of 
nondepolarizing  muscle  relaxants.  At 
doses  reported  in  the  literature,  the  side 
effects  of  4-AP  for  most  patients  do  not 
appear  to  be  serious.  However,  there 
have  been  some  reports  of  seiziu^s 
associated  with  the  use  of  4-AP.  FDA 
would  like  more  information  about  the 
historical  use,  safety,  and  effectiveness 
of  4-AP  before  deciding  whether  to 
propose  it  for  inclusion  on  the  bulk 
drugs  list.  The  Pharmacy  Compounding 
Advisory  Committee  similarly 
expressed  a  desire  for  more  information 
about  4-AP  before  making  a 
recommendation  about  its  status  to  the 
agency.  FDA  is  soliciting  pubhc  input 
on  these  and  any  other  issues  that  are 
relevant  to  the  agency's  consideration  of 
this  substance  for  the  bulk  drugs  list. 

Betahistine  dihydrochloride. 
Betahistine  dihydrochloride  is  a 
chemically  well  characterized  histamine 
analog.  Formerly  marketed  as  Sere 
tablets,  betahistine  dihydrochloride  was 
approved  by  FDA  to  treat  the  symptoms 
of  vertigo  in  patients  with  Meniere's 
disease.  In  1970,  however,  FDA 
withdrew  approval  of  the  new  drug 
application  for  Sere  tablets  because  they 
were  found  to  lack  substantial  evidence 
of  effectiveness  for  this  approved 
indication  (see  35  FR  17563,  November 
14, 1970).  FDA  will  consult  with  the 
Pharmacy  Compounding  Advisory 
Conunittee  at  a  future  meeting  about 
whether  to  include  betahistine 
dihydrochloride  on  the  bulk  drugs  list 
and  will  address  the  effect  of  its 
withdrawal  from  the  market  at  that  time. 

Cyclandelate.  Cyclandelate,  which  is 
well  characterized  chemically,  is  a 
vasodilator  that  was  formerly  approved 
by  FDA  for  two  indications:  (1) 
Treatment  for  intermittent  claudication 
caused  by  arteriosclerosis  obliterans, 
and  (2)  as  a  treatment  for  cognitive 
dysfunction  in  patients  suffering  from 
senile  dementia  of  the  multi-infarct  or 


Alzheimer's  type.  Cyclandelate  was 
formerly  marketed  in  Cyclospasmol 
capsules  and  tablets,  which  were 
removed  from  the  market  for  lack  of 
effectiveness  for  these  approved 
indications  (see  61  FR  64099,  December 
3, 1996).  FDA  will  consult  with  the 
Pharmacy  Compoimding  Advisory 
Committee  at  a  future  meeting  about 
whether  to  include  cyclandelate  on  the 
bulk  drugs  list  and  will  address  the 
effect  of  its  withdrawal  from  the  market 
at  that  time. 

3,4-DiaminopyTidine.  The  drug 
substance  3,4-Diaminopyridine  (DAP), 
which  is  well  characterized  chemically, 
is  a  potassium  chaimel  blocker  that  may 
enhance  the  release  of  acetylcholine 
from  nerve  terminals.  DAP  has  been 
used  in  the  treatment  of  several 
neuromuscular  disorders,  including 
Lambert-Eaton  myasthenic  syndrome, 
myasthenia  gravis,  amyotrophic  lateral 
sclerosis,  and  multiple  sclerosis.  At 
doses  reported  in  the  literature,  DAP 
appears  to  be  well  tolerated  and  its 
toxicity  appears  to  be  dose  related. 
There  have  been  reports  of  seizures  with 
its  use,  however,  and  DAP  is 
contraindicated  in  patients  with 
epilepsy.  FDA  would  like  more 
information  about  the  historical  use, 
safety,  and  effectiveness  of  DAP  before 
deciding  whether  to  propose  it  for 
inclusion  on  the  bulk  drugs  Ust.  The 
Pharmacy  Compounding  Advisory 
Conunittee  similarly  expressed  a  desire 
for  more  information  about  DAP  before 
making  a  recommendation  about  its 
status  to  the  agency.  FDA  is  soliciting 
pubUc  input  on  these  and  any  other 
issues  that  are  relevant  to  the  agency's 
consideration  of  this  substance  for  the 
bulk  drugs  list. 

Dinitrochlorobenzene. 
Dinitrochlorobenzene  (DNCB),  which  is 
well  characterized  chemically,  has  been 
used  in  the  treatment  of  recurrent 
melanoma  and  as  a  skin  sensitizer  to 
estimate  immune  system  competency.  It 
also  has  been  used  topically  in  the 
treatment  of  warts.  Limited  anecdotal 
evidence  of  DNCB's  effectiveness  for 
these  indications  is  reported  in  the 
literature.  DNCB  is  a  highly  toxic 
substance  that  may  be  fatal  if  inhaled, 
swallowed,  or  absorbed  through  skin. 
High  concentrations  of  DNCB  are  also 
extremely  destructive  to  tissues  of  the 
mucous  membranes  and  upper 
respiratory  tract,  eyes,  and  skin.  At  the 
inaugiiral  meeting  of  the  Pharmacy 
Compounding  Advisory  Committee,  the 
nominator  of  this  substance  withdrew  it 
as  a  list  candidate,  but  several  members 
of  the  committee  recommended  that  it 
still  be  considered.  The  Pharmacy 
Compounding  Advisory  Committee  then 
voiced  concerns  about  the  safety  of  the 
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substance  and  expressed  a  desire  for 
more  information  about  it  before  making 
a  recommendation  to  the  agency.  FDA 
agrees  and,  therefore,  is  requesting 
pubhc  input  about  the  historical  use, 
safety,  and  effectiveness  of  DNCB,  as 
well  as  any  other  information  that 
would  be  relevant  to  the  agency's 
consideration  of  DNCB  for  the  bulk 
drugs  list. 

Diphenylcyclopropenone. 
Diphenylcyclopropenone,  which  is  well 
characterized  chemically,  has  been  used 
for  the  topical  treatment  of  extensive 
alopecia  areata.  The  nomination  of  this 
substance  was  not  received  by  FDA  in 
time  to  permit  a  full  discussion  of  it  at 
the  October  1998  meeting  of  the 
Pharmacy  Compounding  Advisory 
Conunittee.  A  decision  about  this 
substance  is  therefore  being  deferred 
until  after  FDA  has  had  an  opportunity 
to  consult  the  Pharmacy  Compounding 
Advisory  Committee  about  it  at  a  future 
meeting. 

Hydrazine  sulfate.  Hydrazine  sulfate 
is  well  characterized  chemically  and  has 
been  used  to  treat  cachexia  in  cancer 
patients.  The  substance,  however,  is 
extremely  toxic.  Multiple  exposures  to 
hydrazine  sulfate  have  caused  liver  and 
kidney  damage,  gastrointestinal  damage, 
convulsions,  and  coma,  among  other 
conditions.  Hydrazine  sulfate  is  also 
considered  by  the  International  Agency 
for  Research  on  Cancer  to  be  a  potential 
carcinogen  to  humans.  In  at  least  two 
clinical  studies,  hydrazine  sulfate  was 
shown  to  have  no  effect,  or  even  a 
negative  effect,  on  patients  who 
received  it.  FDA  would  like  more 
information  about  the  historical  use, 
safety,  and  effectiveness  of  hydrazine 
sulfate  before  deciding  whether  to 
propose  it  for  inclusion  on  the  bulk 
drugs  list.  The  Pharmacy  Compounding 
Advisory  Committee  similarly 
expressed  a  desire  for  more  information 
about  hydrazine  sulfate  before  making  a 
recommendation  about  its  status  to  the 
agency.  FDA  is  soUciting  public  input 
on  these  and  any  other  issues  that  are 
relevant  to  the  agency's  consideration  of 
this  substance  for  the  bulk  drugs  list. 

Pentylenetetrazole. 
Pentylenetetrazole,  which  is  well 
characterized  chemically,  was  approved 
by  FDA  for  use  in  the  treatment  of  senile 
confusion,  depression,  psychosis, 
fatigue,  and  debiHtation,  as  well  as  for 
the  relief  of  dizzy  spells,  mild 
behaviorial  disorders,  irritability,  and 
functional  memory  disorders  in  elderly 
patients.  Pentylenetetrazole  was 
formerly  marketed  in  numerous  drug 
products,  all  of  which  were  removed 
from  the  market  for  lack  of  effectiveness 
for  these  approved  indications  (see  47 
FR  19208,  May  4,  1982).  FDA  will 


consult  with  the  Pharmacy 
Compoimding  Advisory  Committee  at  a 
future  meeting  about  whether  to  include 
pentylenetetrazole  on  the  bulk  drugs  list 
and  vdll  address  the  effect  of  its 
withdrawal  from  the  meirket  at  that  time. 

Silver  protein  mild.  Mild  silver 
protein  is  well  characterized 
chemically.  It  has  been  used  to  treat 
conjunctivitis  and  by  ophthalmologists 
as  a  preoperative  chemical  preparation 
of  the  eye.  At  doses  reported  in  the 
literature  for  these  indications,  mild 
silver  protein  appears  to  be  relatively 
nontoxic,  and  serious  adverse  reactions 
associated  with  its  use  have  not  been 
commonly  reported.  When  mild  silver 
protein  is  administered  internally, 
however,  it  can  cause  serious  untoward 
side  effects,  including  argyria,  a 
permanent  ashen-gray  discoloration  of 
the  skin,  conjunctiva,  and  internal 
organs  {see  61  FR  53685,  October  15, 
1996).  At  this  time,  FDA  is  deferring  a 
decision  on  this  substance  because 
questions  were  raised  at  the  inaugural 
meeting  of  the  Pharmacy  Compounding 
Advisory  Committee  about  its  efficacy. 
FDA  is  soliciting  public  input  on  this 
issue  and  any  other  issues  that  are 
relevant  to  the  agency's  consideration  of 
mild  silver  protein  for  the  bulk  drugs 
list. 

Squaric  acid  dibutyl  ester.  Squaric 
acid  dibutyl  ester,  which  is  well 
characterized  chemically,  is  a  contact 
sensitizer  that  has  been  used  as  a  topical 
treatment  for  alopecia  areata  and  warts. 
The  nomination  of  this  substance  was 
not  received  by  FDA  in  time  to  permit 
a  full  discussion  of  it  at  the  October 
1998  meeting  of  the  Pharmacy 
Compounding  Advisory  Committee.  A 
decision  about  this  substance  is 
therefore  being  deferred  imtil  after  FDA 
has  had  an  opportunity  to  consult  the 
Pharmacy  Compounding  Advisory 
Committee  about  it  at  a  future  meeting. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 


regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Regulatory  FlexibiUty  Act  requires 
agencies  to  examine  regulatory 
ahematives  for  small  entities  if  the 
proposed  rule  is  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Unfunded  Mandates  Reform  Act 
requires  agencies  to  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  enacting  any  rule  that 
may  result  in  an  expenditure  in  any  1 
year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  (adjusted 
annually  for  inflation). 

The  agency  has  reviewed  this 
proposed  rule  and  has  determined  that 
it  is  ccMisistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  and  these  two 
statutes.  The  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order.  As  discussed  below,  the  agency 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Also,  because  the  rule  is  not  exjjected  to 
result  in  any  annual  expenditures,  FDA 
is  not  required  to  prepare  a  cost/benefit 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

FDA  is  proposing  to  amend  its 
regulations  to  include  a  list  of  bulk 
drugs  that  may  be  used  in  pharmacy 
compoimding  under  certain  conditions 
even  though  such  substances  are  neither 
the  subject  of  a  USP  or  NF  monograph 
nor  components  of  FDA-approved 
drugs.  FDA  has  requested  and  received 
nominations  for  bulk  drugs  to  be 
included  on  this  list.  Twenty  of  the 
nominated  substances  are  being 
proposed  for  inclusion,  which  means 
they  would  be  eligible  for  use  in 
pharmacy  compounding  under  the 
exemptions  provided  by  section  503A  of 
the  act.  As  a  result,  there  would  be  no 
loss  of  any  sales,  or  other  economic 
impact,  for  compounded  drug  products 
containing  these  20  substances. 

FDA  has  proposed  to  include  some  of 
these  substances  on  the  list  with  a 
restriction  on  their  route  of 
administration  or  a  requirement  that  the 
resulting  compounded  drug  product  be 
for  professional  office  use  only.  As  FDA 
is  unaware  that  any  of  these  drug 
substances  are  currently  used  in 
compounding  outside  of  the  proposed 
restrictions,  the  agency  does  not  expect 
these  restrictions  to  n^sult  in  decreased 
sales  of  any  compoun-.^sd  drug  product. 
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Further,  this  legulation  is  not 
anticipated  to  impose  any  other 
compliance  costs  on  bulk  drug 
manufacturer!  or  compounding 
pharmacies. 

Ten  additia  nal  nominated  substances, 
while  not  being  proposed  for  inclusion 
on  the  bulk  djugs  list,  are  still  under 
review  by  thei agency.  As  explained 
more  fully  in  the  guidance  for  industry 
entitled  "Enforcement  Policy  Ehiring 
Implementation  of  section  503  A  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act" 
(see  notice  of  availabiUty,  63  FR  64723, 
November  23i  1998),  FDA  intends  to 
exercise  its  enforcement  discretion 
regarding  these  10  substances.  In  short, 
FDA  does  notj  intend  to  take  regulatory 
action  against;  a  drug  product  that  has 
been  compouiided  with  one  of  these 
substances  wfeile  the  substance  is  being 
evaluated  during  the  pendency  of  this 
rulemaking  pfoceeding,  as  long  as  the 
compounding  complies  with  the  other 
effective  requirements  in  section  503A 
of  the  act  and  does  not  appear  to  present 
a  significant  safety  risk. 

Although  u$age  or  sales  data  for  the 
nominated  drug  substances  is  limited, 
the  agency  fufther  concludes  that  even 
if  any  of  the  10  deferred  drug  substances 
were,  in  the  future,  to  be  excluded  as 
candidates  foi  the  bulk  drugs  list,  the 
economic  impact  would  not  be 
significant,  particularly  not  for  any 
substantial  member  of  pharmacies  or 
other  small  entities.  The  quantity 
demanded  of  these  10  drugs  appears  to 
be  relatively  sbnall,  especially  when 
compared  to  the  total  number  of 
prescription  drugs  dispensed  annually 
in  the  United  States.  In  addition,  if  any 
of  the  10  substances  were  ultimately 
excluded  from  the  list,  sales  of 
alternatives  t<^  the  excluded  drugs 
would  be  expected  to  reduce  the 
economic  impact  of  such  exclusion. 

At  the  Oct(*er  1998  meeting  of  the 
Pharmacy  Compounding  Advisory 
Committee,  a  representative  of  the 
International  Academy  of  Compoimding 
Pharmacists  (lACP)  presented  usage  and 
sales  data  for  four  of  the  deferred 
substances:  3j4-DAP,  4-AP,  hydrazine 
sulfate,  and  mild  silver  protein. 
According  to  the  LACP  representative, 
the  drug  substances  3,4-DAP  and  4-AP 
are  currently  heing  used  in 
compounding  to  treat  patient 
populations  estimated  at  1 ,000  and 
10,000  patients,  respectively;  hydrazine 
sulfate  is  currently  being  used  to  treat 
between  5,00ll  and  10,000  patients 
annually;  andj  the  annual  production  of 
mild  silver  protein  is  approximately  9 
kilograms.  FEIA  does  not  have  a  firm 
estimate  of  th^  number  of  patients  being 
treated  with  rtiild  silver  protein,  but 
estimates  it  tq  be  several  thousand. 


Similarly,  FDA  does  not  have  usage  or 
sales  data  for  the  six  other  deferred  drug 
substances,  but  estimates  that  their 
usage  is  also  relatively  low.  The  agency 
invites  comments  and  data  on  any 
projected  loss  of  sales  or  other 
compliance  costs  directly  attributable  to 
this  proposal. 

If  a  rule  is  expected  to  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options  to 
minimize  these  impacts.  Section  503A 
of  the  act  specifically  directs  FDA  to 
develop  a  list  of  bulk  drug  substances 
that  may  be  used  in  pharmacy 
compoimding.  The  agency  received 
nominations  from  the  pubUc  for  41  bulk 
drugs  to  be  included  on  this  hst.  All  the 
nominations  are  either  proposed  for 
inclusion  on  the  list  or  are  still  under 
review.  The  agency  therefore  certifies 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  agency  invites  public  comment  and 
data  on  these  issues,  specifically  the 
number  and  size  of  the  bulk  drug 
manufacturers  and  compounding 
pharmacies  that  sell  any  of  the  deferred 
substances,  or  drug  products  containing 
them,  and  any  sales  data  on  these 
compounded  drug  products. 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  (adjusted 
annually  for  inflation)  in  any  1  year. 
The  publication  of  FDA's  Ust  of  bulk 
drug  substances  for  use  in  pharmacy 
compoimding  is  not  expected  to  result 
in  any  expenditure  of  funds  by  State, 
local  and  tribal  governments  or  the 
private  sector.  Because  the  proposed 
rule  is  not  expected  to  result  in  any 
mandated  expenditures,  FDA  is  not 
required  to  perform  a  cost/benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

VII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  23, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 


individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  216 

Drugs,  Pharmacy  compounding. 
Prescription  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  216  be  added  as  follows: 

1.  Part  216  is  added  to  read  as  follows: 

PART  21 6— PHARMACY 
COMPOUNDING 

Subpart  A— General  Provisions  [Reserved] 
Subpart  B — Compounded  Drug  Products 

216.23  Bulk  drug  substances  for  use  in 
pharmacy  compounding. 

216.24  [Reserved] 

Authority:  21  U.S.C.  351,  352,  353a.  355, 
371. 

Subpart  A — General  Provisions 
[Reserved] 

Subpart  B — Compounded  Drug 
Products 

§  21 6.23    Built  drug  substances  for  use  in 
pharmacy  compounding. 

(a)  The  following  bulk  drug 
substances,  which  are  neither  the 
subject  of  a  current  United  States 
Pharmacopeia  or  National  Formulary 
monograph  nor  components  of  the  Food 
and  Drug  Administration  approved 
drugs,  may  be  used  in  compounding 
under  section  503A(b)(l)(A)(i)(III)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Bismuth  citrate. 

Caffeine  citrate. 

Cantharidin  (for  topical  use  in  the 
professional  office  setting  only). 

Choline  bitartrate. 

Diloxanide  furoate. 

Dimercapto-1-propanesulfonic  acid. 

Ferric  suDsulfate  (for  topical  use 
only). 

Ferric  sulfate  hydrate  (for  topical  use 
only). 

Glutamine. 

Guaiacol. 

Iodoform  (for  topical  and  intradental 
use  only). 

Metronidazole  benzoate. 

Myrrh  gum  tincture  (for  topical  use 
only). 

Phenindamine  tartrate. 

Phenyltoloxamine  dihydrogen  citrate. 

Piracetam. 

Sodium  butyrate  (for  rectal  enema  use 
only). 
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Taurine. 

Thymol  iodide  (for  topical  use  only). 

Tinidazole. 

(b)  FDA  balances  the  following 
criteria  in  evaluating  substances 
considered  for  inclusion  on  the  list  set 
forth  in  paragraph  (a)  of  this  section: 
The  chemical  characterization  of  the 
substance;  the  safety  of  the  substance; 
the  historical  use  of  the  substance  in 
pharmacy  compounding;  and  the 
available  evidence  of  the  substance's 
effectiveness  or  lack  of  effectiveness,  if 
any  such  evidence  exists. 

(c)  Based  on  evidence  currently 
available  there  are  inadequate  data  to 
establish  substantial  evidence  or  general 
recognition  of  the  safety  or  effectiveness 
of  any  of  the  drug  substances  set  forth 
in  paragraph  (a)  of  this  section,  for  any 
indication. 

§216.24    [Reserved] 

Dated:  December  29, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-277  Filed  1-6-99;  8:45  am) 
BILUNO  COOE  4iaO-01-F 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[FL-75-1 -9806b;  FRL  6196] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes  Florida: 
Redesignation  of  the  Duval  County 
Sulfur  Dioxide  Unclassifiable  Area  to 
Attainment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  January  28, 1997,  the 
Florida  Department  of  Environmental 
Protection  (DEP)  submitted  a  request  for 
redesignation  to  attainment  for  sulfur 
dioxide  (SO2)  in  Duval  Coimty,  Florida. 
The  redesignation  request  included  five 
years  of  quality  assured  monitoring  data 
which  showed  no  exceedances  of  the 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  for  SO2.  Duval  County  was 
originally  designated  as  an 
imclassifiable  area  in  1978  due  to  lack 
of  adequate  monitoring  data.  Sufficient 
data  have  now  been  collected  to  make 
affirmative  declaration  of  attainment 
status.  The  EPA  is  redesignating  Duval 
County  from  unclassifiable  to 
attainment  for  SO2  and  approving  three 
permits  that  provide  SO2  emission 
reductions. 

hi  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 


Florida  State  Plan  submittal  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  incorporated  herein.  If  no 
significant,  material,  and  adverse 
comments  are  received  in  response,  to 
this  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 

DATES:  Comments  must  be  received  in 
writing  by  February  8, 1999. 

ADDRESSES:  All  comments  should  be 
addressed  to  Scott  Martin  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-3104. 

Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  (404)  562-9036. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  November  10, 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  99-230  Filed  1-6-99;  8:45  am] 

BILUNG  COOE  6560-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  96-86;  DA  98-2588] 

The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
for  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communication 
Requirements  Through  the  Year  2010, 
Establishment  of  Rules  and 
Requirements  for  Priority  Access 
Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of  time 
for  comments. 

SUMMARY:  This  document  extends  the 
time  to  file  comments  concerning  the 
Commission's  Third  Notice  of  Proposed 
Rule  Making  ("  Third  Notice")  adopted 
on  August  6, 1998.  Comments  on  the 
Third  Notice  were  due  on  or  before 
January  4,  1999,  and  Reply  Comments 
were  due  on  or  before  February  1,  1999. 
Because  of  the  many  petitions  for 
reconsideration  and  clarification  filed  in 
response  to  the  First  Report  and  Order 
{"First  Report")  in  this  proceeding  and 
the  close  proximity  of  the  deadlines  for 
responding  to  these  petitions  and  the 
Third  Notice,  the  Commission  extended 
the  time  to  file  comments. 
DATES:  Comments  are  due  on  or  before 
January  19, 1999,  and  reply  comments 
are  due  on  or  before  February  18,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
Publications  Branch,  Room  TW-B204, 
The  Portals  II.  445  12th  St..  SW. 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Daronco  or  Michael  FoUak,  at  the 
Public  Safety  &  Private  Wireless 
Division.  (202)  418-0680. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
WT  Docket  No.  96-86.  adopted  on 
December  23. 1998,  and  released  on 
December  24, 1998.  (DA  98-2588).  The 
full  text  of  the  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  239,  1919  M  St..  NW, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  1231  20th 
Street.  NW.  Washington.  DC  20036. 
202-857-3800.  Alternative  formats 
(computer  diskette,  large  print,  audio 
cassette  and  Braille)  an*  available  to 
persons  with  disabiUties  by  contacting 
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Martha  Contee  at  (202)  418-0260.  TTY 
(202)  418-2535.  or  at  mcontee@fcc.gov. 

1.  On  Augupt  6, 1998,  the  Commission 
adopted  the  Pirst  Report  and  Third 
Notice  concerning  the  Development  of 
Operational,  Technical  and  Spectrum 
Requirementg  For  Meeting  Federal, 
State  and  Local  Public  Safety  Agency 
Communication  Requirements  Through 
the  Year  2010).  The  Third  Notice  was 
published  in  ^e  Federal  Register  on 
November  2. 1998.  See  63  FR  58685. 
Comments  on  the  Third  Notice  are  due 
on  or  before  January  4. 1999,  and  Reply 
Comments  ai*  due  on  or  before 
February  1, 1^99.  On  December  4,  1998, 
the  Commission  received  a  Motion  for 
Extension  of  Time  for  Filing  Comments 
in  Response  to  Third  Notice  of  Proposed 
Rulemaking  filed  by  the  National  Public 
Safety  Telecojnmunications  Council 
(NPSTC).        I 

2.  NPSTC  r^uests  that  the 
Commission  j  rant  a  30  day  extension  of 
time  for  filing  comments  to  the  Third 
Notice.  It  states  that  an  additional  30 
days  would  a  ford  interested  parties 


adequate  time  to  prepare  full  and 
complete  comments  in  order  that  the 
Conunission  may  develop  as  complete  a 
record  as  possible.  NPSTC  indicates 
that,  in  addition  to  preparing  comments 
in  response  to  the  Third  Notice,  many 
organizations  will  also  be  required  at 
the  same  time  to  prepare  responses  to 
the  petitions  for  reconsideration  or 
clarification  that  were  filed  in  response 
to  the  First  Report.  NPSTC  notes  that  a 
substantial  number  of  petitions  for 
reconsideration  or  clarification  were 
filed  in  this  proceeding  on  or  before 
December  2, 1998.  hi  addition,  NPSTC 
points  out  that  the  comment  date  fails 
immediately  after  an  extended  holiday 
period  making  it  difficult  for  NPSTC 
and  others  to  complete  timely 
comments. 

3.  It  is  the  policy  of  the  Commission 
that  extensions  of  time  are  not  routinely 
granted.  Upon  review,  however,  we 
agree  that  an  extension  would  afford 
parties  the  necessary  time  to  coordinate 
and  file  substantive  comments  for  the 
record.  We  believe,  however,  that  30 


days  would  delay  this  proceeding  longer 
than  necessary.  A  15  day  extension  of 
time,  until  January  19,  1999,  within 
which  to  file  comments  for  the  Third 
Notice  should  be  sufficient.  This 
extension  should  provide  an  adequate 
opportunity  for  all  parties  to  prepare 
and  file  responsive  and  complete 
comments  in  this  proceeding. 

Ordering  Clauses 

It  is  hereby  Ordered  that  the  Motion 
for  Extension  of  Time  for  Filing 
Comments  in  Response  to  Third  Notice 
of  Proposed  Rulemaking  filed  by  NPSTC 
on  December  2, 1998,  is  hereby  granted 
in  part  and  denied  in  part.  Parties  shall 
file  comments  to  the  Third  Notice  no 
later  than  January  19, 1999.  Reply 
comments  are  due  30  days  later  on 
February  18,  1999. 

Federal  Communications  Commission. 

John  F.  Clark. 

Acting  Chief,  Public  Safety  &  Private  Wireless 

Division 

(FR  Doc.  99-269  Filed  1-6-99;  8:45  am] 
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public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  January  12. 1999;  10:30 
A.M. 

PLACE:  Radio  Free  Asia  Conference 
Room,  Suite  300,  2025  M  Street,  N.W., 
Washington,  D.C.  20036. 
CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  to  review  and  discuss  a 
number  of  issues  relating  to  U.S. 
Government-funded  non-military 
international  broadcasting.  They  will 
address  such  issues  as  the  broadcasting 
budget,  preparation  of  the  annual  report, 
the  progress  of  VOA-TV,  and  steps 
necessary  for  implementation  of  the 
Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998.  The  BBG 
meeting  will  be  preceded  at  9:00  A.M. 
by  a  closed  meeting  of  Board  of 
Directors  of  the  nonprofit  private 
corporation,  Radio  Free  Asia. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Hardnett  or  John  Lindburg  at  (202)  401- 
3736. 

Dated:  January  4, 1999. 
Marc  B.  Nathanson, 
Chairman. 

(PR  Doc.  99-363  Filed  1-4-99;  4:53  pmj 
BILUNQ  CODE  8230-01-M 


DEPARTIMENT  OF  COMMERCE 

Office  of  the  Secretary 

Advisory  Committees;  Annuai  Reports; 
Avaiiabiiity 

ACTION:  Announcing  public  availability 
of  the  report  on  closed  meetings  of 
Advisory  Committees. 

SUMMARY:  The  Department  of  Commerce 
has  prepared  its  report  on  the  activities 
of  closed  or  partially  closed  meetings  of 


advisory  committees  as  required  by  the 
Federal  Advisory  Committee  Act. 
ADDRESSES:  Copies  of  the  report  have 
been  filed  and  are  available  for  public 
inspection  at  two  locations: 
Library  of  Congress,  Newspaper  and 

Current  Periodicals  Reading  Room, 

Room  LM133,  Madison  Building.  1st 

and  Independence  Avenues,  SE, 

Washington,  DC  20540 
Department  of  Commerce,  Central 

Reference  and  Records  Inspection 

Facility,  Room  6020,  Herbert  C. 

Hoover  Building,  14th  and 

Constitution  Avenue,  NW, 

Washington,  DC  20230,  Telephone 

(202)482-4115. 
SUPPLEMENTARY  INFORMATION:  The  report 
covers  meetings  held  in  FY  97.  Thirty 
committees  and  one  subcommittee 
report  having  held  closed  or  partially 
closed  meetings.  The  names  of  these 
committees  are  listed  below: 
— Committee  of  Chairs  of  the  Industry 

Sector  and  Industry  Functional 

Advisory  Committees  for  Trade  Policy 

Matters  (TPM) 
— Industry  Sector  Advisory  Committee 

(ISAC)  on  Aerospace  Equipment  for 

TPM 
— ISAC  on  Building  Products  and  Other 

Materials  for  TPM 
—ISAC  on  Capital  Goods  for  TPM 
— ISAC  on  Chemicals  and  Allied 

Products  for  TPM 
— ISAC  on  Construction, 

Transportation,  Mining  and 

Agriculture  Equipment  for  TPM 
—ISAC  on  Consumer  Goods  for  TPM 
— ISAC  on  Electronics  and 

Instnmientation  for  TPM 
—ISAC  on  Energy  for  TPM 
— ISAC  on  Ferrous  Ores  and  Metals  for 

TPM 
— ISAC  on  Footwear,  Leather,  and 

Leather  Products  for  TPM 
— ISAC  on  Lumber  and  Wood  Products 

for  TPM 
— ISAC  on  Nonferrous  Ores  and  Metals 

for  TPM 
— ISAC  on  Paper  and  Paper  Products  for 

TPM 
— ISAC  on  Services  for  TPM 
— ISAC  on  Small  and  Minority  Business 

for  TPM 
— ISAC  on  Textiles  and  Apparel  for 

TPM 
— ISAC  on  Wholesaling  and  Retailing 

for  TPM 
— Industry  Functional  Advisory 

Committee  on  Customs  Matters  for 

TPM 


— ^Industry  Functional  Advisory 

Committee  on  Intellectual  Property 

Rights  for  TPM 
— Industry  Functional  Advisory 

Committee  on  Standards  for 

Information  Systems  Technical 

Advisory  Committee 
— Judges  Panel  of  the  Malcolm  Baldrige 

National  Quality  Award 
— Materials  Technical  Advisory 

Committee 
— National  Technical  Information 

Service  Advisory  Board 
— Regulations  and  Procedures  Technical 

Advisory  Committee 
— Sensors  Technical  Advisory 

Committee 
— Subcommittee  on  Export 

Administration,  President's  Export 

Council 
— Transportation  and  Related 

Equipment  Technical  Advisory 

Committee 
— U.S.  Automotive  Parts  Advisory 

Committee 
— Visiting  Committee  on  Advanced 

Technology 

Twenty-five  committees  report  not 
having  held  any  closed  or  partially 
closed  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  A.  Kruk,  Committee 
Management  Officer,  Office  of  the 
Secretary,  Department  of  Commerce, 
Washington,  EX:  20230,  Telephone  (202) 
482-4115. 

Dated:  December  21, 1998. 
Victoria  A.  Kruk, 

Office  of  Executive  Assistance  Management. 
(PR  Doc.  99-289  Filed  1-6-99;  8:45  am) 
BILUNQ  CODE  3510-FA-P 


DEPARTMENT  OF  DEFENSE 

Defense  Finance  and  Accounting 
Service 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Finance  and 
Accounting  Service,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  proposes  to  add  a 
system  of  records  notice  to  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  b52a),  as 
amended. 
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DATES:  This  a^ion  will  be  effective 
without  furthir  notice  on  February  8. 
1999.  unless  qomments  are  received  that 
would  result  In  a  contrary 

determination- 

ADORESSES:  Offense  Finance  and 
Accounting  Service,  1931  Jefferson 
Davis  Highwa^,  ATTN:  DFAS/CEE, 
Arlington,  V4  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Pauline  Korpanty  at  (703)  607-3832. 
SUPPLEMENTARY  INFORMATION:  The 
complete  invantory  of  Defense  Finance 
and  Accounting  Service  record  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.Cl  552a).  as  amended,  have 
been  published  in^the  Federal  Register 
and  is  available  from  the  address  above. 

The  proposed  svl^on  report,  as 
required  by  5  jU.S'C.  552a{r)  of  the 
Privacy  Act  was  submitted  on  23 
December  1998  to  the  House  Committee 
on  Govemmeit  Reform  and  Oversight, 
the  Senate  Coinmittee  on  Governmental 
Affairs,  and  t^e  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  /1-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
February  8.  1(  96.  (61  FR  6427,  February 
20.  1996).        [ 

Dated:  December  31. 1998. 

L.M.  BYNUM, 

Alternate  OSD  federal  Register  Liaison 
Officer.  Departitient  of  Defense. 

T7332C 

SYSTEy  NAME: 

Bankruptcy  Processing  Files. 

SYSTEM  LOCATIO  ^l 

Defense  Finance  and  Accounting 
Service  -  Indii  inapolis  Center,  8899  E. 
56th  Street,  In  dianapolis,  IN  46249- 
0001. 

Defense  Finance  and  Accounting 
Service  -  Clevjland  Center,  1240  East 
Ninth  Street,  Cleveland.  OH  44199- 
2055. 

Defense  Finance  and  Accounting 
Service  -  Deni  er  Center,  6760  East 
Irvington  Place,  Denver.  CO  80279- 
5000. 

Defense  Finance  and  Accounting 
Service  -  Columbus  Center,  4280  East 
5th  Avenue,  C  olumbus.  OH  43219- 
1879. 

Defense  Fin  ance  and  Accounting 
Service  -  Kansas  City  Center,  1500  East 
95th  Street,  Kansas  City,  MO  64197- 
0001. 

CATEGORIES  OF  |40IVI0UALS  COVERED  BY  THE 
SYSTEM: 

Army,  Air  I  brce.  Marine,  and  Navy 
military  mempers,  and  Department  of 
Defense  civilikn  employees  for  whom 
bankruptcy  n(  ttice  has  been  received. 


Employees  of  the  Executive  Office  of 
the  President  for  whom  bankruptcy 
notice  has  been  received. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  court  notices,  financial 
statements,  certificates  for  deductions; 
agreements,  military  pay  vouchers, 
correspondence  between  DFAS  General 
Counsel  and  subordinate  units.  United 
States  Attorneys.  United  States  District 
Courts,  and  other  Government  agencies 
relevant  to  the  proceeding. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  137;  11  U.S.C. 
101  et.  seq.;  31  U.S.C.  3711  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  maintain  such  information 
pertaining  to  individuals  who  have  filed 
for  bankruptcy  so  that  the  Department  of 
Defense  may  take  appropriate  action, 
either  as  an  employer  or  a  creditor,  to 
protect  its  legal  obligations  and  interests 
arising  out  of,  or  as  a  result  of,  the 
bankruptcy  proceeding. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Executive  and  Judicial  Branch 
entities  to  provide  necessary  and 
appropriate  information  for  purposes 
related  to,  or  in  furtherance  of,  judicial 
or  administrative  proceedings  involving 
an  individual  who  has  filed  for 
bankruptcy. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act,  15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966.  31  U.S.C. 
3701(a)(3). 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 


consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  by  individual's  name  and/or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person  (s) 
responsible  for  servicing  and  authorized 
to  use  the  record  system  in  performance 
of  their  official  duties  who  are  properly 
screened  and  cleared  for  need-to-know. 
Additionally,  at  some  Centers,  records 
are  in  office  buildings  protected  by 
guards  and  controlled  by  personnel 
screening  and  visitor  registers. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  6  years  after 
conclusion  of  bankruptcy  proceedings 
and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  General  Counsel,  Defense 
Finance  and  Accounting  Service  - 
Columbus  Center,  4280  East  5th 
Avenue,  Columbus.  OH  43219-1879; 

Assistant  General  Counsel.  E)efense 
Finance  and  Accounting  Service  - 
Indianapolis  Center,  8899  E.  56th 
Street.Indianapohs.  IN  46249-0001; 

Assistant  General  Counsel,  Defense 
Finance  and  Accounting  Service  - 
Cleveland  Center,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-2055; 

Assistant  General  Counsel  for 
Garnishment  Operations,  Defense 
Finance  and  Accounting  Service  - 
Cleveland  Center,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-8002; 

Assistant  General  Counsel.  Defense 
Finance  and  Accounting  Service  - 
Denver  Center.  6760  East  Irvington 
Place,  Denver,  CO  80279-5000; 

Assistant  General  Counsel,  Defense 
Finance  and  Accounting  Service  - 
Kansas  City  Center,  1500  East  95th 
Street.  Kansas  City,  MO  64197-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer  at  the  appropriate 
DFAS  Center. 

Individuals  should  provide  name  and 
Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
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written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center. 
Individuals  should  provide  name  and 
Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

From  courts.  Government  records, 
and  similar  documents  and  sources 
relevant  to  the  proceeding. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  99-275  Filed  1-6-99;  8:45  am) 

BILUNQ  CODE  SO0O-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6215-7] 

Call  for  Peer  Reviewers  and  Data  on 
Aquifer  Storage  and  Recovery  Wells, 
Aquifer  Recharge  Wells,  Saline 
Intrusion  Barrier  Wells,  Subsidence 
Control  Weils,  and  Aquifer 
Remediation  Injection  Weils; 
Underground  Injection  Control  (UIC) 
Class  V  Study 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Call  for  peer  review 
nominations;  request  for  scientific 
information. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  inviting  nominations  of 
qualified  candidates  for  peer  review 
committees  addressing  reports  on  Class 
V  Underground  Injection  Control  (UIC) 
Wells.  We  are  also  seeking 
supplementary  information,  studies, 
and  research  pertaining  to  Aquifer 
Recharge  and  ASR  Wells. 
DATES:  Please  submit  information  and 
nominations  by  February  1, 1999. 
ADDRESSES:  Submit  to:  Ms.  Amber 
Moreen;  USEPA;  401  M  St.,  SW  (4606); 
Washington,  DC  20460;  telephone:  (202) 
260-4891;  e-mail: 
moreen.amber@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anhar  Karimjee;  Class  V  Study 
Manager;  USEPA;  401  M  St..  SW  (4606); 
Washington.  DC  20460;  telephone:  (202) 
260-3862;  e-mail: 
karimjee.anhar@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  A  Study  of 
Underground  Injection  Control  Class  V 


wells  is  being  conducted  to  satisfy  a 
consent  decree  with  the  Sierra  Club 
Legal  Defense  Fund.  The  decree  requires 
that  a  study  of  all  Class  V  wells  not 
currently  slated  for  regulation  be 
completed  by  September  1999.  The 
results  of  the  study  will  be  used  to  help 
the  Agency  determine  whether  to 
regulate  each  subclass  of  Class  V  well 
and  propose  any  necessary  regulations 
by  April  2001.  Wells  for  whidb  we  are 
seeking  experts  and  information 
include: 

(1)  Aquifer  Storage  and  Recovery 
(ASR)  Wells  are  used  to  inject  fluids  for 
later  recovery  and  use.  These  wells  may 
have  a  secondary  purpose  such  as 
aquifer  recharge.  EPA  is  drafting  reports 
which  sujnmarize  the  available 
information  on  these  wells. 

(2)  Aquifer  Recharge  Wells  are  used  to 
inject  fluids  to  recharge  an  aquifer. 
These  wells  may  have  secondary 
purposes  such  as  saline  intrusion 
prevention,  subsidence  control,  or 
aquifer  storage  and  recovery  (ASR). 

(3)  Saline  Intrusion  Barrier  Wells  are 
used  to  inject  fluids  to  prevent  the 
intrusion  of  salt  water  into  an  aquifer. 
These  wells  may  have  secondary 
purposes  such  as  aquifer  recharge. 

(4)  Subsidence  Control  Wells  are  used 
to  control  land  subsidence  caused  by 
ground  water  withdrawal,  or  over 
pumping  of  oil  and  gas.  These  wells 
may  have  secondary  purposes  such  as 
aquifer  recharge. 

(5)  Aquifer  Remediation  Wells  are 
used  to  clean  up,  treat,  or  prevent 
contamination  of  underground  sources 
of  drinking  water  (USDWs).  Treated 
ground  water  (pump  and  treat), 
bioremediation  agents,  or  other  recovery 
enhancement  materials  may  be  injected 
into  the  subsurface  via  Class  V  wells. 
These  wells  may  be  associated  with 
RCRA  or  CERCLA  projects. 

Nomination  of  Peer  Reviewers 

EPA  is  drafting  reports  which 
summarize  the  available  information  on 
these  wells.  We  anticipate  that  these 
reports  will  be  from  25  to  40  pages  long. 
The  peer  reviewers  will  comment  on  the 
technical  accuracy  and  completeness  of 
the  draft  documents  addressing  the 
subclass  of  injection  well.  Selection  for 
peer  reviewers  will  be  based  on 
demonstrated  capability  and 
professional  accomplishment  in  the 
indicated  area  of  specialization,  in  the 
conduct  or  management  of  scientific  or 
engineering  research  and  in  applying 
research  to  ground  water  issues. 
Nominations  must  include  a  resume 
describing  the  educational  and 
professional  qualifications  of  the 
nominee  and  the  nominee's  ciurent 
address  and  daytime  telephone  number. 


To  avoid  conflicts  of  interest,  candidates 
should  provide  their  previous 
employment  and  any  financial  or  other 
interests  that  could  possibly  be  relevant 
to  the  study. 

Submission  of  Information 

The  UIC  program  is  providing  an 
opportunity  for  public  involvement. 
While  the  Agency  has  drafted  a  report 
on  these  wells,  there  may  be  other 
articles  or  unpublished  studies  of  which 
we  are  not  aware.  The  Agency  would 
greatly  appreciate  receiving  scientific 
information  from  the  public.  The  most 
useful  documents  for  EPA  are 
unpublished  studies  or  other  primary 
technical  sources  that  we  may  not 
otherwise  obtain  through  open  literature 
searches.  For  a  list  of  articles  and 
studies  included  in  the  current  report, 
please  consult  http://www.epa.gov/ 
ogwdw/uic/cl5study.html.  Also  note,  if 
you  have  submitted  information 
previously  there  is  no  need  to  resubmit 
that  information. 

Interested  persons  should  provide  a 
list  briefly  describing  scientific 
comments,  analyses,  studies,  and  other 
pertinent  scientific  information  they 
wish  to  submit.  Where  possible, 
documents  should  be  listed  in  scientific 
citation  format,  that  is,  author(s),  title, 
journal,  and  date.  Please  note  that  the 
correspondence  is  a  Class  V  Study 
Submission,  the  well  subclass  it 
pertains  to,  and  include  names, 
addresses,  and  telephone  numbers  of 
persons  to  contact  for  additional 
information  on  the  submission.  The 
submission  should  be  mailed  to  the 
aforementioned  address  or  submitted 
electronically  to 

moreen.ambei@epamail.epa.gov. 
Information  will  also  be  accepted  on 
3.5"  floppy  disks. 

Dated:  December  26, 1998. 
Elizabeth  Fellows, 

Acting,  Director,  Office  of  Ground  Water  and 
Drinking  Water,  Environmental  Protection 
Agency. 

|FR  Doc.  99-233  Filed  1-6-99;  8:45  am] 
BILUMG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6215-8) 

Call  for  Data  on  Class  V  Wells 
Including  Agriculture  and  Storm  Water 
Drainage  Weils,  Large  Capacity  Septic 
Systems  and  Geothermal  Wells; 
Underground  Injection  Control  (UIC) 
Class  V  Study 

AGENCY:  Environmental  Protection 
Agency. 
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action:  Request  for  scientific 

information. 


summary:  The  Environmental  Protection 
Agency  (EPfi\)  is  seeking  supplementary 
information,  studies,  and  research 
pertaining  to  subclasses  of  Class  V 
Undergroun(|  Injection  Wells. 
DATES:  Pleas^  submit  information  in 
response  to  this  notice  by  February  1, 
1999.  I 

ADDRESSES:  Submit  to:  Ms.  Amber 
Moreen;  USBPA;  401  M  St..  SW  (4606); 
Washington.  DC  20460;  telephone:  (202) 
260-4891;  e-tnail: 
moreen.amb0r€)epamail.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anhar  Karimgee;  Class  V  Study 
Manager;  USJEPA;  401  M  St..  SW  (4606); 
Washington.  DC  20460;  telephone:  (202) 
260-3862;  e-|nail: 
karimjee.anhBr@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  A  Study  of 
Underground  Injection  Control  (UIC) 
Class  V  wella  is  being  conducted  to 
satisfy  a  consent  decree  with  the  Sierra 
Club  Legal  Defense  Fund.  The  decree 
requires  that  la  study  of  all  Class  V  wells 
not  currently  slated  for  regulation  be 
completed  bf  September  1999.  The 
results  of  the  study  will  be  used  to  help 
the  Agency  determine  whether  to 
regulate  each  subclass  of  Class  V  well 
and  propose  any  necessary  regulations 
by  April  2001.  Wells  for  which  we  are 
seeking  infotfnation  include: 

(1)  Agricultiu^l  Drainage  Wells 
include  all  v«|ells  receiving  agricultural 
runoff.  This  includes  improved 
sinkholes  and  abandoned  drinking 
water  wells  risceiving  agricultural 
runoff,  wells  that  recharge  aquifers  with 
agricultural  tjail  waters,  and  wells  used 
to  drain  floo^  irrigation. 

(2)  Storm  Water  Drainage  Wells  are 
shallow  inje<  lion  wells  designed  for  the 
disposal  of  rtin  water  and  melted  snow. 
These  wells  typically  drain  paved  areas 
such  as  streets  and  parking  lots,  or  roofs. 
Improved  siiikholes  and  abandoned 
drinking  wat^r  wells  receiving  storm 
water  runoff  lare  considered  to  be  storm 
water  drainage  wells. 

(3)  Large-Ckpacity  Septic  Systems  are 
used  to  dispose  of  sanitary  waste 
through  a  se|>tic  tank  used  by  a  multiple 
dwelling,  business  establishment, 
commimity,  or  regional  business 
establishmeiit  for  the  injection  of 
wastes.  Systems  serving  single  famiUes 
and  non-residential  systems  serving  less 
than  20  persons  are  not  included. 

(4)  Geothermal  Wells: 

A.  Heat  Pu(mp/Air  Conditioning 
Return  Flow  Wells  reinject  ground 
water  that  he  s  been  passed  through  a 
heat  exchan(  er  in  order  to  heat  or  cool 
buildings.  A  heat  pump  takes  thermal 


energy  from  the  ground  water  and 
transfers  it  to  the  space  being  heated. 
When  cooling  is  required  the  heat  pump 
removes  heat  from  a  building  and 
transfers  it  to  the  groimd  water.  For  the 
purposes  of  the  study,  only  open  loop 
heat  pump/ AC  return  flow  wells  are 
considered. 

B.  Direct  Heat  Return  Flow  Wells 
dispose  of  spent  geothermal  fluids 
following  the  extraction  of  heat  used 
directly  (without  conversion  to  electric 
power  or  passed  through  a  heat 
exchanger)  to  heat  homes,  swimming 
pools,  etc. 

C.  Electric  Power  Return  Flow  Wells 
dispose  of  spent  geothermal  fluids 
following  the  extraction  of  heat  for  the 
production  of  electric  power. 

Submission  of  Informatioii 

The  UIC  program  is  providing  an 
opportunity  for  public  involvement. 
While  the  Agency  conducts  a  thorough 
literature  search,  there  may  be  other 
articles  or  unpublished  studies  of  which 
we  are  not  aware.  The  Agency  would 
greatly  appreciate  receiving  scientific 
information  from  the  public.  The  most 
useful  documents  for  EPA  are 
unpublished  studies  or  other  primary 
technical  sources  that  we  may  not 
otherwise  obtain  through  open  Uterature 
searches.  For  a  list  of  articles  and 
studies  included  in  the  current  report; 
please  consult  http://www.epa.gov/ 
ogwdw/uic/cl5study.htmI.  Also  note,  if 
you  have  submitted  information 
previously  there  is  no  need  to  resubmit 
that  information. 

Interested  persons  should  provide  a 
list  briefly  describing  scientific 
comments,  analyses,  studies,  and  other 
pertinent  scientific  information  they 
wish  to  submit.  Where  possible, 
documents  should  be  listed  in  scientific 
citation  format,  that  is,  author(s),  title, 
journal,  and  date.  Please  note  that  the 
correspondence  is  a  Class  V  Study 
Submission,  the  well  subclass  it 
pertains  to,  and  include  names, 
addresses,  and  telephone  numbers  of 
persons  to  contact  for  additional 
information  on  the  submission.  The 
submission  should  be  mailed  to  the 
aforementioned  address  or  submitted 
electronically  to 

moreen.amber€tepamail. epa.gov. 
Information  will  also  be  accepted  on 
3.5"  floppy  disks. 

Dated:  December  28. 1998. 
Elizabeth  FeUo%vs, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water,  U.S.  Environmental 
Protection  Agency. 

[PR  Doc.  99-234  Filed  1-6-99;  8:45  am] 
BILUNO  COOe  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6215-«] 

Call  for  Peer  Reviewers  and  Data  on 
Aquaculture  Injection  Wells,  Mining 
Wells,  Sewage  Treatment  Effluent 
Wells,  and  Other  Class  V  Injection 
Wells  Including  Certain  Industrial 
Wells;  Underground  Injection  Control 
(UIC)  Class  V  Study 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Call  for  peer  review 

nominations;  request  for  scientific 

information. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  (EPA)  is  inviting  nominations  of 
qualified  candidates  for  peer  review 
committees  addressing  reports  on  Class 
V  Underground  Injection  Control  (UIC) 
Wells.  We  are  also  seeking 
supplementary  information,  studies, 
and  research  pertaining  to  Class  V  UIC 
Wells. 

DATES:  Please  submit  information  and 
nominations  in  response  to  this  notice 
by  February  1, 1999. 
ADDRESSES:  Submit  to:  Ms.  Amber 
Moreen;  USEPA;  401  M  St.,  SW  (4606); 
Washington,  DC  20460;  telephone:  (202) 
260-4891;  e-mail: 
moreen.amber@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anhar  Karimjee;  Class  V  Study 
Manager;  USEPA;  401  M  St..  SW  (4606); 
Washington,  DC  20460;  telephone:  (202) 
260-3862;  e-mail: 
karimjee.anhar@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  A  study  of 
Underground  Injection  Control  Class  V 
wells  is  being  conducted  to  satisfy  a 
consent  decree  with  the  Sierra  Club 
Legal  Defense  Fimd.  The  decree  requires 
that  a  study  of  all  Class  V  wells  not 
ciurently  slated  for  regulation  be 
completed  by  September  1999.  The 
results  of  the  study  will  be  used  to  help 
the  Agency  determine  whether  to 
regulate  each  subclass  of  Class  V  well 
and  propose  any  necessary  regulations 
by  April  2001.  Wells  for  which  we  are 
seeking  experts  and  information 
include: 

(1)  Aquaculture  Injection  Wells 
dispose  of  water  used  for  cultivation  of 
marine  and  freshwater  animals  and 
plants. 

(2)  Mining  Wells: 

A.  In-Situ  Fossil  Fuel  Recovery  Wells 
are  used  for  in-situ  recovery  of  lignite, 
coal,  tar  sands,  and  oil  shale.  The  wells 
inject  water,  air.  oxygen,  solvents, 
combustibles,  or  explosives  into 
uinderground  coal  or  oil  shale  beds  to 
liberate  fossil  fuels.  Underground  coal 
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gasification  (UCG)  and  in-situ  oil  shale 
retorting  are  two  processes  which  use 
in-situ  fossil  fuel  recovery  injection 
wells. 

B.  Solution  Mining  Wells  inject 
leaching  solutions  (Uxiviants)  in  order 
to  remove  an  ore  mineral  from  its 
original  geological  setting.  The  saturated 
solution  is  then  extracted  by  a 
production  well,  and  the  target  mineral 
is  harvested  for  processing.  Copper, 
gold,  salt,  silver,  and  uranium  may  all 
be  mined  by  solution  mining  processes. 

C.  Spent  Brine  Return  Flow  Wells  are 
used  to  dispose  of  the  spent  brine  which 
result  from  the  extraction  of  minerals, 
halogens  and  other  compounds  from 
fluids.  These  wells  are  commonly 
associated  with  manufactiuing  faciUties 
that  produce  specialty  chemicals  such 
as  boron,  bromine,  magnesia,  or  their 
derivatives. 

D.  Mine  Backfill  Wells  are  wells 
which  inject  water,  sand,  mill  tailings, 
or  other  mining  byproducts  in  order  to 
control  subsidence  caused  by  mining,  to 
dispose  of  mining  byproducts,  or  to  fill 
sections  of  a  mine. 

(3)  Sewage  Treatment  Effluent  Wells, 
which  are  used  by  privately  or  publicly 
owned  treatment  works  (POTW)  to 
inject  treated  or  imtreated  domestic 
sewage  through  a  vertical  well  or  a 
leachfield.  Aquifer  Recharge  wells. 
Aquifer  Storage  and  Recovery  Wells, 
Subsidence  Control  wells,  and  Saline 
Intrusion  Barrier  wells  injecting  treated 
or  untreated  wastewater  are  considered 
Sewage  Treatment  Effluent  wells  for  the 
purposes  of  this  study. 

(4)  Other  Class  V  Injection  Wells: 
A.  Industrial  Wells  not  addressed  in 

the  proposed  rule  (July  29,  1998)  (63  FR 
40586).  These  include  non-contact 
cooling  water  retimi  flow  wells, 
laimdromats  without  dry  cleaning 
facilities,  carwashes  without 
undercarriage  washing  or  engine 
cleaning,  and  food  processing  disposal 
wells. 


B.  Special  Drainage  Wells  include  a 
variety  of  wells  such  as  potable  water 
tank  overflow,  construction  dewatering, 
swimming  pool  drainage,  and  mine 
dewatering  wells.  These  drainage  wells 
receive  fluids  that  caimot  be  classified 
as  agricultiuBl,  industrial,  or  storm 
water. 

C.  Experimental  Wells  are  used  to  test 
new  technologies.  Wells  will  not  be 
classified  as  experimental  if  the 
technology  can  be  considered  imder  an 
established  well  subclass.  For  example, 
a  well  used  for  bioremediation  will  be 
classified  as  an  aquifer  remediation 
well. 


Nomination  of  Peer  Reviewers 

EPA  is  drafting  reports  which 
summarize  the  available  information  on 
these  wells.  We  anticipate  that  these 
reports  will  be  from  15  to  40  pages  long. 
We  would  like  peer  reviewers  to 
comment  on  the  technical  accuracy  and 
completeness  of  the  draft  documents 
addressing  these  subclasses  of  wells. 
Selection  for  peer  reviewers  vdll  be 
based  on  demonstrated  capability  and 
professional  accomplishment  in  the 
indicated  area  of  speciaUzation,  in  the 
conduct  or  management  of  scientific  or 
engineering  research  and  in  applying 
research  to  groimd  water  issues. 
Nominations  must  include  a  resume 
describing  the  educational  and 
professional  quaHfications  of  the 
nominee  and  the  nominee's  current 
address  and  daytime  telephone  number. 
To  avoid  conflicts  of  interest,  candidates 
should  provide  their  previous 
employment  and  any  financial  or  other 
interests  that  could  possibly  be  relevant 
to  the  study. 

Submission  of  Information 

The  UIC  program  is  providing  an 
opportunity  for  public  involvement. 
While  the  Agency  conducts  a  thorough 
literature  search,  there  may  be  other 
articles  or  impublished  studies  of  which 
we  are  not  aware.  The  Agency  would 
greatly  appreciate  receiving  scientific 
information  fixim  the  public.  The  most 
useful  dociunents  for  EPA  are 
unpublished  studies  or  other  primary 
technical  sources  that  we  may  not 
otherwise  obtain  through  open  literature 
searches.  For  a  list  of  articles  and 
studies  included  in  the  ciurent  report, 
please  consult  http://www.epa.gov/ 
ogwdw/uic/clSstudy.html.  Also  note,  if 
you  have  submitted  information 
previously  there  is  no  need  to  resubmit 
that  information. 


Interested  persons  should  provide  a 
list  briefly  describing  scientific 
comments,  analyses,  studies,  and  other 
pertinent  scientific  information  they 
wish  to  submit.  Where  possible, 
dociunents  should  be  listed  in  scientific 
citation  format,  that  is,  authors),  title, 
journal,  and  date.  Please  note  that  the 
correspondence  is  a  Class  V  Study 
Submission,  the  well  subclass  it 
pertains  to,  and  include  names, 
addresses,  and  telephone  numbers  of 
persons  to  contact  for  additional 
information  on  the  submission.  The 
submission  should  be  mailed  to  the 
aforementioned  address  or  submitted 
electronically  to 

moreen.amber@epamail.epa.gov. 
Information  will  also  be  accepted  on 
3.5"  floppy  disks. 


Dated:  December  28,  1998. 
Elizabeth  Fellows, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water.  U.S.  Environmental 
Protection  Agency. 

[FR  Doc.  99-235  Filed  1-6-99;  8:45  am) 

BILUNG  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6215-6] 

National  Drinking  Water  Advisory 
Council  Health  Care  Provider  Outreach 
and  Education  Working  Group  Notice 
of  Conference  Call 

AGENCY:  Envfronmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92-423,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  conference  call  of 
the  Health  Care  Provider  Outreach  and 
Education  Working  Group  of  the 
National  Drinking  Water  Advisory 
Council  (NDWAC)  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(U.S.C.  S300f  et  seq.),  will  be  held  on 
January  26.  1999,  from  1:00-3:00  p.m., 
EST.  The  call  will  be  held  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Room  1209  East  Tower. 
Washington,  DC,  20460.  The  call  is  open 
to  the  public,  but  seating  will  be 
limited. 

The  purpose  of  this  call  is  to  review 
the  summary  of  the  December  3-4,  1998 
Working  Group  meeting  held  in 
Washington,  E)C,  and  to  plan  the  next 
steps  of  the  group  directed  towards  the 
development  of  a  recommended  Health 
Care  Provider  Outreach  and  Education 
Strategy  for  consideration  by  NDWAC  at 
their  Fall  1999  meeting.  Statements 
from  the  pubUc  will  be  taken  on  this 
call  as  time  allows. 

For  more  information,  please  contact 
Ron  Hoffer,  Designated  Federal  Officer, 
Health  Care  Provider  Outreach  and 
Education  Working  Group,  U.S.  EPA, 
Office  of  Ground  Water  and  Drinking 
Water,  Mail  Code  4607.  401  M  Street 
SW.  Washington,  DC  20460.  The 
telephone  number  is  202/260-7096  and 
the  e-mail  address  is 
hoffer.ron@epa.gov. 

Dated:  December  28. 1998. 
Charlene  E.  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
(FR  Doc.  99-320  Filed  1-6-99;  8:45  am] 
BILUNG  CODE  66aO-6»-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e216-1] 

The  Pribilof  general  NPDES  Permit 
(General  NPOES  Permit  No.  AK-G52- 
7000) 

agency:  Environmental  Protection 
Agency,  Regitn  10. 

ACTION:  Notice  of  Final  General  NPDES 
Permit.  | 

summary:  Th^  Director,  Office  of  Water, 
EPA  Region  1)0,  is  issuing  General 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  no. 
AK-G5  2-7000  for  seafood  processors 
discharging  within  three  nautical  miles 
(nmi)  of  the  Rribilof  Islands,  Alaska,  and 
the  city  of  St.  I  Paul,  Pribilof  Islands, 
Alaska,  pursuant  to  the  provisions  of  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq. 
The  Pribilof  general  NPDES  permit 
authorizes  di$charges  from  seafood 
processing  facilities  discharging  through 
stationary  outfalls  on  St.  Paul  and  St. 
George  Islandb.  from  the  city  of  St. 
Paul's  wastewater  treatment  system,  and 
from  mobile  seafood  processing  vessels 
discharging  within  the  three  nautical 
miles  of  the  Pribilof  Islands. 

The  seafood  processing  faciUties  and 
mobile  vessels  are  engaged  in  the 
process  of  fre^h  and  frozen  seafoods, 
including  crab,  halibut,  and  sea  snails. 
Discharges  authorized  by  the  final 
permit  incluc  e  seafood  processing 
wastes,  processing  disinfectants  for 
cleanup  and  janitation,  treated  domestic 
wastewater,  and  other  wastewaters, 
including  coqling  water,  gray  water 
(vessels  onlyjL  freshwater  pressure  relief 
water,  refrigeration  condensate,  water 
used  to  transfer  seafood  to  a  facility,  and 
live  tank  wat^r.  The  permit  will 
authorize  discharges  to  waters  of  the 
United  Statesi  in  and  contiguous  to  the 
State  of  Alaska  within  three  nautical 
miles  of  the  Pribilof  Islands. 

The  permit  I  does  not  authorize  the 
discharge  of  Processing  wastes  and 
wastewaters  v-om  the  processing  of  fish 
mince  or  fillets  or  surimi  or  fish  paste 
that  is  washed  repeatedly  in  water  then 
pressed  to  reiiiove  residual  water,  or 
from  the  prodessing  of  finfish  wastes 
into  fish  or  bone  meal.  The  permit  does 
not  authorize!  discharges  of  petroleum 
hydrocarbon^,  toxic  pollutants,  or  other 
pollutants  noi  specified  in  the  permit. 

The  city  of  St.  Paul  collects  domestic 
and  sanitary  pastes  and  wastewaters 
which  are  treated  in  a  series  of  septic 
tanks  before  discharge  into  one  of  the 
stationary  outfalls.  The  discharge  from 
the  city's  treatment  system  commingles 
with  seafood  ivastes  when  seafood 
processing  is  leing  done.  The  Alaska 


Department  of  Environmental 
Conservation  (ADEC)  has  granted  a 
waiver  from  secondary  treatment 
standards  to  the  city  of  St.  Paul  for  the 
discharge  of  domestic  wastewater.  This 
waiver  was  originally  contained  in  the 
State's  wastewater  permit  previously 
issued  to  the  city  of  St.  Paul.  In 
accordance  with  Alaska  State 
Regulations  18  AAC  72.040(c).  ADEC 
may  reduce  the  level  of  treatment  of 
domestic  wastewater  from  secondary 
standards  as  defined  in  18  AAC 
72.990(64).  The  level  of  treatment  may 
not  be  less  than  primary  treatment  as 
defined  in  18  AAC  72.990(52).  The  city 
of  St.  Paul  has  a  community  septic  tank 
that  provides  primary  treatment  of  the 
domestic  wastewaters.  This  reduced 
level  of  treatment  will  not  impact  the 
overall  health  of  the  Bering  Sea  as  a 
water  body  and  is  in  conformance  with 
the  States  antidegradation  policy. 

The  Pribilof  Islands  contain  several 
areas  of  special  concern,  including 
designated  rookeries  and  critical  habitat 
of  the  Steller  sea  lion  which  is  an 
endangered  species;  lands  owned  and 
managed  by  the  U.S.  Fish  and  Wildhfe 
Service  (USFWS)  for  the  protection  of 
birds  and  bird-nesting  areas,  land 
owned  and  managed  by  the  National 
Marine  Fisheries  Service  (NMFS)  for  the 
protection  of  the  northern  fur  seals,  and 
portions  of  the  Alaska  Maritime 
National  Wildlife  Refuge,  Bering  Sea 
Unit.  In  order  to  protect  these  areas  of 
special  concern,  the  permit  does  not 
authorize  discharges  year-round  within 
three  nautical  miles  of  Walrus  Island,  a 
Steller  sea  lion  rookery;  within  one-half 
nautical  mile  of  designated  Steller  sea 
lion  haulouts  areas  year-round  (Seal 
Lion  Rock  and  Northeast  Point  on  St. 
Paul  and  Dalnoi  Point  and  South 
Rookery  on  St.  George);  within  one-half 
nautical  mile  of  rookeries  and  haulout 
areas  of  the  northern  fur  seal  during  the 
period  between  May  1  through 
December  1;  and  within  one-half 
nautical  mile  of  seabird  nesting  areas 
during  the  period  between  May  1  and 
December  1 ;  and  within  one-half 
nautical  mile  of  the  Alaska  Maritime 
National  Wildlife  Refuge,  Bering  Sea 
Unit. 

The  EPA  has  determined  that,  on  the 
basis  of  available  information,  there  will 
be  no  unreasonable  degradation  during 
the  five  year  period  the  permit  is  in 
effect.  Facilities  authorized  to  discharge 
under  this  final  permit  will  participate 
in  the  data  collection  and  monitoring 
program  and  will  be  required  to  comply 
with  all  conditions  of  the  permit. 
Permittees  will  initiate  and  implement  a 
best  management  practices  and 
pollution  prevention  plan,  conduct 
integrity  inspections  of  the  stationary 


outfalls,  perform  shoreline  and 
receiving  water  observations  for  floating 
solids,  and  initiate  a  biological 
monitoring  program  to  determine  if  the 
seabirds  and  marine  mammals  interact 
with  the  discharge  plumes  or  are 
attracted  to  wastes  washed  up  on  the 
shoreline  (if  any). 

Notice  of  the  draft  Pribilof  seafood 
processors  general  NPDES  permit  was 
pubhshed  October  2,  1998,  in  the 
Federal  Register  (63  FR  53055)  and  the 
Anchorage  Daily  News. 

The  final  permit  is  printed  below  and 
establishes  effluent  limitations, 
standards,  prohibitions,  monitoring 
requirements  and  other  conditions  on 
discharges  from  seafood  processors  and 
the  city  of  St.  Paul's  domestic 
wastewater  treatment  system.  The 
conditions  are  based  on  material 
contained  in  the  administrative  record, 
including  an  ocean  discharge  criteria 
evaluation,  an  environmental 
assessment,  a  finding  of  no  significant 
impact,  and  a  biological  evaluation  of 
potential  effects  on  threatened  and 
endangered  species.  Changes  made  in 
response  to  public  comments  are 
addressed  in  full  in  a  document  entitled 
"Responses  to  Public  Comments  on  the 
Proposed  Issuance  of  the  Pribilof 
General  NPDES  Permit."  This  doctiment 
is  being  sent  to  all  commenters,  current 
permittees,  and  applicants  and  is 
available  to  other  parties  from  the 
address  below  upon  request. 
ADDRESSES:  Unless  otherwise  noted  in 
the  permit,  correspondence  regarding 
this  permit  should  be  sent  to 
Envirorunental  Protection  Agency, 
Region  10,  NPDES  Compliance  Unit 
OW-133, 1200  Sixth  Avenue,  Seattle. 
Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florence  Carroll  of  EPA  Region  10  at  the 
address  listed  above  or  telephone  (206) 
553-1760.  Copies  of  the  final  Pribilof 
General  NPDES  Permit  and  Response  to 
Comments  will  be  provided  upon 
request  to  Florence  Carroll. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
issues  this  Pribilof  general  NPDES 
permit  pursuant  to  its  authority  under 
sections  301(b),  304,  306,  307,  308,  401, 
403  and  501  of  the  Clean  Water  Act.  The 
fact  sheet  for  the  draft  permit,  the 
response  to  comments  document,  the 
ocean  discharge  criteria  evaluation,  the 
biological  evaluation,  the  enviroimiental 
assess,  the  401  certification  issued  by 
the  State  of  Alaska,  and  the  coastal  zone 
management  plan  consistency 
determination  issued  by  the  State  of 
Alaska  set  forth  the  principal  facts  and 
the  significant  factual,  legal,  and  policy 
questions  considered  in  the 
development  of  the  terms  and 
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conditions  of  the  final  pennit  presented 
below. 

The  State  of  Alaska,  Department  of 
Environmental  Conservation,  has  issues 
a  Certificate  of  Reasonable  Assurance 
that  the  subject  discharges  comply  with 
the  Alaska  State  Water  Quality 
Standards. 

The  State  of  Alaska,  Office  of 
Management  and  Budget,  Division  of 
Governmental  Coordination,  has 
certified  that  the  Pribilof  general  NPDES 
permit  is  consistent  with  the  approved 
Alaska  Coastal  Management  Program. 

Changes  have  been  made  from  draft 
permit  to  the  final  permit  in  response  to 
public  comments  received  on  the  draft 
permit  and  the  final  coastal 
management  plan  consistency 
determination  fi-om  the  State  of  Alaska. 

The  following  identifies  several 
specific  areas  of  change,  among  others, 
which  have  been  embodied  in  the  final 
permit:  references  to  accumulations  of 
seafood  wastes  at  the  end  of  the  outfalls 
have  been  clarified  by  using  absolute 
language  rather  than  subject  and 
ambiguous  words  such  as  appreciable; 
monitoring  for  conventional  pollutants 
has  been  changed  to  require  at  least  two 
samples  and  a  maximum  of  four 
samples  at  two  week  intervals  during 
the  winter  crab  processing  season;  all 
permittees  authorized  imder  the  Permit 
must  participate  in  the  discharge 
monitoring  program;  and  mobile  vessels 
are  not  allowed  to  discharge  any 
wastewaters  nor  refuel  if  transit  in  the 
exclusion  zone  is  necessary  due  to 
conditions  that  threaten  the  safety  of  the 
vessel. 

APPEAL  OF  PERKIIT:  Within  120  days 
following  this  service  of  notice  of  EPA's 
final  permit  decision  under  40  CFR 
124.15,  any  interested  person  may 
appeal  the  Pribilof  general  NPDES  in  the 
Federal  Couirt  of  Appeals  in  accordance 
with  section  509(b)(1)  of  the  Clean 
Water  Act.  Persons  affected  by  a  general 
NPDES  permit  may  not  challenge  the 
conditions  of  the  permit  as  a  right  of 
further  EPA  proceedings.  Instead,  they 
may  either  challenge  this  permit  in 
court  or  apply  for  an  individual  NPDES 
permit  and  then  request  a  formal 
hearing  on  the  issuance  or  denial  of  an 
individual  permit. 


Dated:  December  23, 1998. 
Roger  Mochnik, 

Assistant  Director,  Office  of  Water,  Region 
10,  Environmental  Protection  Agency. 

Authorization  to  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System  for  Seafood 
Processors  and  the  City  of  St  Paul 

[Pribilof  General  Permit  No.  AK-52- 
7000] 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  33  U.S.C.  §  1251  et 
seq.,  (hereafter,  CWA  or  the  Act),  the 
owners  and  operators  of  seafood 
processing  facilities  and  vessels  are 
authorized  to  discharge  seafood 
processing  wastes  and  other  designated 
wastewaters  and  the  City  of  St.  Paul  is 
authorized  to  discharge  treated  domestic 
wastewater  within  three  nautical  miles 
of  St.  Paul  and  St.  George  Islands  to 
receiving  waters  of  the  United  States 
named  the  Bering  Sea,  in  accordance 
with  effluent  limitations,  monitoring 
requirements,  and  other  conditions  set 
forth  herein. 

Upon  the  effective  date  of  this  Permit, 
it  is  the  controlling  document  for 
regulation  of  seafood  processing  wastes 
and  other  designated  wastewaters  and  of 
treated  domestic  wastewater  from  the 
city  of  St.  Paul  discharged  to  the  Bering 
Sea,  within  three  nautical  miles  of  the 
Pribilof  Islands,  Alaska. 

A  copy  of  this  Pribilof  General  Permit 
must  be  kept  at  the  facility  or  on-board 
the  vessel  where  discharges  occur. 

Each  permittee  authorized  to 
discharge  under  this  Permit  must 
submit  a  new  Notice  of  Intent  60  days 
prior  to  the  expiration  date  of  the 
Permit. 

This  Permit  becomes  effective 
February  8, 1999. 

This  Permit  and  the  authorization  to 
discharge  shall  expire  at  midnight  on 
unless  administratively  extended 
according  to  40  CFR  122.6  February  8, 
2004. 

Signed  this  23rd  day  of  December,  1998. 
Roger  Mochnik, 

Acting  Director,  Office  of  Water,  Region  10, 
Environmental  Protection  Agency. 
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13    Definitions  and  Acronyms 

1     Authorized  Facilities,  Authorized 
Discharges,  and  Unauthorized 
Discharges 

1.1  Authorized  Facilities 

Upon  receipt  and  approval  of  a 
complete  andltimely  Notice  of  Intent 
(NO!)  to  be  Covered,  the  following 
facilities  are  ajuthorized  to  discharge 
under  this  Petmit: 

1.1.1  Shorebased.  Owners  and 
operators  of  seafood  processing  facilities 
discharging  through  stationary  outfalls 
on  St.  Paul  and  on  St.  George,  provided 
dischargers  comply  with  all 
requirements  and  applicable  conditions 
of  this  Permit 

1.1.2  Vess  sis.  Ch'-iiers  and  operators 
of  mobile  seaflood  processing  vessels 
discharging  within  three  nautical  miles 
of  St.  Paul  and  St.  George  Islands, 
provided  the  dischargers  comply  with 
all  requiremeikts  and  applicable 
conditions  of  this  Permit. 

1.1.3  City  bf  St.  Paul.  The  city's 
treated  domestic  wastewater  discharging 
through  a  stationary  outfall  at  East 
Landing,  provided  the  city  complies 
with  all  requirements  and  appUcable 
conditions  of  ihis  Permit. 

1.2  Authorized  Discharges 

This  Permit  authorizes  the  discharge 
of  the  followiag  pollutants  subject  to  the 
limitations  and  conditions  set  forth 
herein. 

1.2.1  Seaf(>od  Processing  Wastes. 
Seafood  processing  wastes,  including 
the  waste  fluids,  organs,  flesh,  bones, 
and  chitinous  shells  produced  by  the 
conversion  of  laquatic  animals  from  a 
raw  form  to  a  inarketable  form,  are 
required  to  be  ground  to  no  larger  than 
0.5  inches  in  any  dimension  prior  to 
discharge. 

(a)  Seafood  wastes  from  the 
processing  of  crab  (all  species],  sea 
snails,  and  halibut  will  be  authorized 
year-roimd  ba$ed  on  the  amount 
projected  in  a^  NOI. 

(b)  Seafood  Wastes  from  the 
processing  of  |infish,  such  as  salmon, 
may  be  authoikzed  based  on  when  the 
processing  is  lo  be  done,  what  amount 
of  waste  is  to  be  generated,  and  where 
the  discharge  will  be,  provided  that  the 
finished  prod<ict  is  not  fillets  or  mince 
or  surimi  and^or  fish  paste. 

1.2.2  Process  Disinfectants. 
Disinfectants  tdded  to  wash  down  water 
and  scrubber  ^ater  to  facilitate  the 
removal  of  wastes  and  to  maintain 
sanitary  stand&rds  during  processing  or 
to  sanitize  seafood  processing  areas. 


1.2.3  Treated  Domestic  Wastewater. 
Domestic  wastewater  {consisting  of 
human  body  wastes  from  toilets  and 
urinals)  and  gray  water  (consisting  of 
shower,  bath,  laundry,  galley 
wastewater)  treated  by  the  St.  Paul 
municipal  septic  system  and  the 
bunkhouse/galley  package  treatment 
plant  on  St.  George.  Discharges  from 
certified  and  operable  Type  I  and  Type 
II  Marine  Sanitation  Devices. 

1.2.4  Non-process  Wastewater.  Non- 
process  wastewaters,  including  non- 
contact  cooling  water,  freshwater 
pressure  relief  water,  refrigeration 
condensate,  water  used  to  transfer 
seafood  to  the  facility,  live  tank  water, 
and  gray  water  (wastewater  discharged 
from  showers,  sinks,  safety  showers, 
eyewash  stations,  hand-wash  stations, 
galleys,  laundries). 

1.3    Non-authorized  Discharges 

1.3.1  Finfish  Processing  Wastes. 
Discharge  of  wastes  and  wastewaters 
from  the  production  of  surimi  and/ or 
fish  paste  products  that  are  washed 
repeatedly  in  water  then  pressed  to 
remove  residual  waste;  from  the 
processing  of  fillets  and/or  mince  &t)m 
pollock,  cod,  or  any  type  of  finfish;  or 
the  processing  of  seafood  wastes  into 
fish  or  bone  meal  are  not  authorized 
imder  this  Permit. 

1.3.2  Marine  Sanitation  Devices. 
Discharges  from  malfunctioning  or 
undersized  marine  sanitation  devices 
(MSDs)  are  not  authorized  under  this 
Permit.  No  discharge  of  raw  sewage  is 
allowed  within  U.S.  territorial  waters 
(within  the  three  mile  limit). 

1.3.3  Other.  Wastes  and  pollutants 
not  specifically  set  out  above. 

2    Excluded  Areas 

This  Permit  does  not  authorize  the 
discharge  of  pollutants  to  areas  of 
concern  (i.e.,  rookeries,  haulout  areas, 
nesting  areas,  and  designated  critical 
habitat)  for  marine  mammals,  seabirds, 
and  refuges  in  the  following 
circimistances  and  areas: 

2.1    Marine  Mammals 

2.1.1  Steller  Sea  Lion  Rookery. 
Within  three  nautical  miles  of  Walrus 
Island  year-round,  a  designated  rookery 
and  critical  habitat  of  the  Steller  sea 
lion. 

2.1.2  Steller  Sea  Lion  Haulouts. 
Within  one-half  nautical  mile  of 
designated  Steller  sea  Uon  haulout  areas 
year-round  (Sea  Lion  Rock  and 
Northeast  Point  on  St.  Paul  and  Dalnoi 
Point  and  South  Rookery  on  St.  George). 

2.1.3  Northern  Fur  Seal  Rookeries  and 
Haulouts.  Within  one-half  nautical  mile 
of  land  owTied  and/ or  managed  by  the 
National  Marine  Fisheries  Service 


(NMFS)  for  the  protection  of  northern 
fur  seal  rookeries  and  haulout  areas 
during  the  period  May  1  through 
December  1. 

2.2  Seabirds 

2.2.1  Seabirds.  Within  one-half 
nautical  mile  of  land  owned  and/or 
managed  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  for  the  protection  of 
seabirds  and  seabird  nesting  areas 
during  the  period  May  1  through 
September  30. 

2.2.2  National  Wildlife  Refuge. 
Within  one-half  nautical  mile  of  the 
Alaska  Maritime  National  Wildlife 
Refuge,  Bering  Sea  Unit. 

3    Application  To  Be  Covered  Under 
This  General  NPDES  Permit 

In  order  to  be  authorized  under  this 
Permit  to  discharge  any  of  the  pollutants 
listed  in  section  1.2  to  waters  within 
three  nmi  of  the  Pribilof  Islands,  all 
operators  and  ovmers  must  apply  for 
coverage.  This  Permit  does  not 
authorize  any  discharges  from  facilities 
that  have  not  applied  for  nor  received 
authorization  to  discharge  within  three 
rmii  of  the  Pribilof  Islands. 

3.1  Submittal  of  a  Notice  of  Intent 

An  applicant  wishing  authorization  to 
discharge  under  this  Permit  shall  submit 
a  timely  and  complete  Notice  of  Intent 
(NOI)  to  EPA  and  ADEC  in  accordance 
with  the  requirements  listed  below.  A 
qualified  applicant  will  be  authorized  to 
discharge  under  this  Permit  upon 
written  notification  fi-om  EPA  and  the 
returned  receipt  of  the  signed  U.S. 
Postal  Service  Certified  Mail  card.  EPA's 
written  notification  will  include 
assignment  of  an  NPDES  permit  number 
designating  coverage  under  the  Pribilof 
General  Permit. 

In  compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  1501  et  seq., 
the  Office  of  Management  and  Budget 
has  approved  the  information  required 
in  a  Notice  of  Intent  to  be  equivalent  to 
an  NPDES  permit  application  (0MB 
2040-008). 

3.1.1  Timely  NOI.  In  order  to  be 
covered  under  this  Permit,  all 
applicants  (including  permittees 
authorized  under  the  previous  permit) 
must  submit  an  NOI  no  later  than  30 
days  after  the  issuance  date  of  this 
Permit  or  60  days  prior  to  the  start-up 
of  processing  operations  within  three 
nmi  of  the  Pribilof  Islands. 

3.1.2  NOI  Update.  A  permittee 
authorized  to  discharge  under  this 
Permit  shall  submit  to  EPA  and  ADEC 
an  updated  NOI  when  there  is  any 
material  change  in  the  information 
submitted  in  the  original  NOI  including 
a  proposed  increase  in  the  amount  of 
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production,  additional  species  of 
seafood  to  be  processed,  and  additional 
types  of  finished  product.  Dischargers  of 
treated  domestic  wastewater  must 
submit  an  updated  NOI  if  there  is  any 
change  in  the  loading  or  addition  of 
pollutants  discharged.  Any  changes  to 
the  original  NOI  requires  a  60  day  prior 
notice  period  to  EPA  and  ADEC.  After 
consultation  with  ADEC,  EPA  will 
notify  the  applicant  of  approval  or 
disapproval. 

3.1.4  Individual  Permit 
Requirement.  EPA  may  require  any 
discharger  applying  for  coverage  under 
this  general  NPDES  permit  to  apply  for 
and  obtain  an  individual  NPDES  permit 
in  accordance  with  the  40  CFR 
122.28(b)(3). 

3.1.5  Expiration  of  the  Permit.  Each 
permittee  authorized  to  discharge  under 
this  Permit  must  submit  a  new  Notice  of 
Intent  60  days  prior  to  the  expiration 
date  of  this  Permit. 

3.1.6  Submittal.  An  apphcant  shall 
submit  the  NOI  to: 

U.S.  Environmental  Protection 
Agency  Region  10, 

NPDES  CompUance  Unit  OW-133, 
1200  Sixth  Avenue, 

Seattle,  Washington  98101 
and 
Alaska  Department  of  Environmental 

Conservation, 

Attn:  Watershed  Management  Section, 
555  Cordova  Street, 

Anchorage,  Alaska  99501 

3.2    Information  to  be  Submitted  in  the 
Notice  of  Intent 

3.2.1  Previous  NPDES  Number.  The 
NOI  shall  include  any  previous  NPDES 
number(s)  and/or  state  wastewater 
permit  number(s)  assigned  to  the  facility 
or  vessel  and  the  ADEC  seafood 
processor  license  number. 

3.2.2  Owner  Information.  The  NOI 
shall  include  the  name  and  the 
complete  address  and  telephone  number 
of  the  owner  of  the  facility  or  vessel  and 
the  name  of  the  duly  aiithorized 
representative.  If  a  FAX  machine  is 
available  at  this  address,  it  is  useful  to 
provide  a  FAX  number. 

3.2.3  Managing  Company.  The  NOI 
shall  include  the  name  and  the 
complete  address  and  telephone  number 
of  the  managing  company  of  the  facility 
or  vessel  and  the  name  of  the  duly 
authorized  representative.  If  a  FAX 
machine  is  available  at  this  address,  it 

is  useful  to  provide  a  FAX  number. 

3.2.4  Facility  or  Vessel  Information. 
The  NOI  shall  include  the  name, 
address,  and  telephone  number  of  the 
facility  or  vessel.  If  a  FAX  machine  is 
available  at  this  address,  it  is  useful  to 
provide  a  FAX  number. 

(a)  For  a  shorebased  facility,  the  NOI 
shall  include  a  description  of  the 


physical  location  of  the  facility,  the 
location  of  the  outfall  terminus  using 
the  Global  Positioning  System  (GPS) 
(latitude/longitude),  depth  of  the  outfall, 
the  length  of  the  outfall  from  shoreline 
to  terminus,  and  type  of  grinder;  also 
date  of  the  most  recent  structural 
integrity  inspection  of  the  outfall  and 
the  date  of  the  most  recent  inspection  of 
grinding  size. 

(b)  For  a  mobile  processing  vessel,  the 
NOI  shall  include  the  U.S.  Coast  Guard 
(USCG)  vessel  number,  vessel  length, 
depth  of  outfall,  and  date  of  most  recent 
pre-operational  check. 

(c)  For  seafood  processors,  the  NOI 
shall  Include  and  estimate  of  the 
number  of  seasonal  and  annual 
employees  of  the  facility  or  on  the 
vessel. 

(d)  For  the  City  of  St.  Paul  and  all 
other  domestic  wastewater  dischargers, 
the  NOI  shall  include  a  description  of 
the  treatment  provided,  the  amount  of 
people  contributing  to  the  system,  and 
the  design  flow.  For  MSDs,  the  NOI 
shall  include  when  the  system  was 
installed,  type  of  system  and  its  capacity 
in  gallons  per  day,  the  results  of  the 
testing  for  fecal  coliform  bacteria  and 
total  suspended  soUds,  and  when  most 
recent  certification  was  granted. 

3.2.5.    Projected  Production  for 
Seafood  Processing.  The  NOI  shall 
include  projected  production  data  based 
upon  historical  operations  and  design 
capacity  on  a  daily  and  annual  basis. 
Production  data  includes  the  quantity  of 
the  raw  product(s)  by  species  and  the 
maximum  quantity  of  each  raw  product 
which  can  be  processed  in  a  24-hour 
day.  The  NOI  shall  also  include  the 
projected  niunber  of  operating  days  per 
month  for  the  facility  or  vessel  under 
this  Permit. 

3.2.6  Discharge  Information.  The 
NOI  shall  include  the  following 
information  concerning  domestic 
wastewater  and  MSD  discharges  from 
the  facility  or  vessel. 

(a)  When  the  USCG  approved  MSD 
was  installed,  type,  capacity  (gals/day), 
number  of  people  on  vessel,  date  of  CG 
certification,  and  the  results  of  total 
suspended  solids  and  fecal  coliform 
testing  when  certified;  and  whether 
connected  to  a  municipal  system  or 
some  other  means  of  treatment  of 
domestic  wastewater. 

(b)  What  types  and  amounts  of 
process  disinfectants,  cooling  water, 
boiler  water,  cooking  water, 
refrigeration  condensate,  transfer  water, 
gray  water,  live  tank  water,  and 
freshwater  pressure  relief  water. 

3.2.7  Signatory  Requirement.  All 
NOIs  shall  be  signed  by  a  principal 
corporate  officer  or  duly  appointed 


representative  in  accordance  with 
section  12.5. 

4    Eflfluent  Requirements 

4.1    Seafood  Wastes  and  Wastewater 
Limitations  4.1.1  Amount  of  Seafood 
Waste  Discharged.  The  volume  in 
pounds  of  seafood  processing  wastes 
discharged  on  a  daily  or  annual  basis 
shall  not  exceed  the  amount  projected 
in  the  Notice  of  Intent  to  be  Covered 
under  this  Permit. 

4.1.2    Treatment  and  Limitation  of 
Seafood  Wastes.  All  seafood  process 
wastes  shall  be  routed  through  a  waste- 
handling  system  which  prevents  the 
discharge  of  waste  solids  no  larger  than 
0.5  inch  in  any  dimension. 

(a)  Incidental  discharges  from 
scuppers  or  floor  drains  must  be  routed 
through  the  waste-handling  system  or 
screened  to  no  larger  than  0.5  inch  in 
any  dimension. 

(b)  Each  permittee  shall  conduct  a 
daily  visual  inspection  of  the  waste- 
handling  system,  including  a  close 
observation  of  the  sump  or  other  place 
of  observation  for,  and  removal  of, 
gloves,  earplugs,  rubber  bands,  or  other 
equipment  used  in  processing  seafood 
that  may  inadvertently  be  discharged 
through  the  outfall.  Discharge  of  such 
items  is  prohibited.  Logs  of  this  daily 
inspection  are  to  be  kept  at  the  facility 
or  on-board  the  vessel.  Summaries  of 
any  equipment  found  and  removed  shall 
be  submitted  with  the  monthly  report. 

(c)  Each  permittee  shall  conduct  an 
inspection  of  the  waste-handling  system 
every  two  weeks  during  the  processing 
season  to  confirm  that  the  grinder(s)  are 
grinding  the  seafood  wastes  to  no  larger 
than  0.5  inch  in  any  dimension.  Each 
permittee  shall  report  the  date  of  the 
most  recent  inspection  on  the  monthly 
report. 

(d)  There  shall  be  no  discharge  of  oil 
and  grease  that  causes  a  film,  sheen,  or 
discoloration  on  the  surface  of  the  water 
or  adjoining  shorelines. 

(e)  No  wastes  shall  accumulate  on  the 
shoreline  nor  float  on  the  receiving 
water  surface. 

4.2    Domestic  Wastewater 

All  domestic  wastewater  shall  be 
routed  through  a  domestic  wastewater 
treatment  system. 

4.2.1  Shorebased  septic  system  or 
other  wastewater  treatment  system.  The 
treatment  system  must  be  designed  and 
capable  of  properly  treating  and 
handling  the  type  and  volume  of 
domestic  wastewater  generated. 

4.2.2  Marine  Sanitation  Devices.  On- 
board a  USCG-hcensed  vessel  all  sewage 
wastes  must  be  routed  through  a  MSD 
system  that  meets  the  ppplicable  Coast 
Guard  pollution  control  standards  then 
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in  effect  (33  CfR  part  159:  "Marine 
sanitation  devices")  and  discharged  in 
accordance  with  Coast  Guard 
regulations.  Malfunctioning  or 
undersized  systems  are  prohibited. 

4.3  Other  Seafood  Processing 
Wastewaters 

There  shall  be  no  discharge  of  any 
other  wastewaters  that  contain  foam, 
floating  solids]  grease,  or  oily  wastes 
which  causes  k  film,  sheen,  or 
discoloration  an  the  water  surface,  and 
no  discharge  of  seafood  wastes  that  are 
deposited  on  the  shoreline  or 
accumulate  on  the  seafloor.  Wastewaters 
that  have  not  Had  contact  with  seafood 
processing  wa$tes  are  not  required  to  be 
discharged  through  the  seafood 
processing  waite-handling  system. 
However,  all  djischarges  of  transfer 
water,  refrigerated  sea  water,  and  live 
tank  water  shall  be  discharged  below 
the  surface  of  kny  receiving  waters. 

4.4  State  Water  Quality  Standards 

All  discharges  shall  be  in  compliance 
with  Alaska  Water  Quality  Standards 
(18  ACC  part  tId). 

4.5  Vessel  Wnstes 

Vessels  mus|  comply  with  the 
requirements  outlined  in  33  CFR  part 
151  ("Vessels  carrying  oil,  noxious 
liquid  substances,  garbage,  municipal  or 
commercial  wastes,  and  ballast  water"). 

4.6  Discharg^  Pipe  Location  and 
Condition 

4.6.1  Stationary  Outfalls.  Facilities 
or  vessels  shal  discharge  seafood 
processing  wa^es  through  stationary 
outfalls  that  ar^  at  least  fifteen  feet 
below  the  sea  ^face  at  MLLW.  The 
stationary  outfills  on  St.  Paul  and  St. 
George  shall  b^  inspected  for  structural 
integrity,  to  verify  the  location  relative 
to  original  plaqement,  and  to  verify  that 
there  is  no  acctimulation  of  any  seafood 
processing  wa$tes  at  the  end  of  the 
outfall(s).  Thisjinspection  shall  be 
conducted  in  yjears  two  and  four  of  the 
Permit  within  ^0  days  of  the  close  of  the 
winter  crab  pr(k:essinE  season. 

Each  permittee  shall  submit  a  letter 
certifying  the  absence  or  presence  of  any 
seafood  processing  wastes  at  the  end  of 
the  outfalls  within  30  days  of  the 
inspection  in  years  two  and  four  of  the 
Permit.  The  letter  shall  meet  the 
signatory  requirements  in  accordance 
with  section  12.5. 

4.6.2  Mobile  Vessels.  Mobile  vessels 
shall  discharge)  seafood  processing 
wastes  at  least  tliree  feet  below  the  sea 
surface  at  MLLW  (except  for  mobile 
vessels  that  haye  through-the-hull 
discharge  poin  s).  Permittees  shall 
perform  a  pre-c  perational  check  of  the 


outfall  lines  at  the  beginning  of  each 
processing  season  to  ensure  that  it  is  not 
broken  and  extends  to  at  least  three  feet 
below  the  sea  surface;  the  date  of  the 
check  shall  be  reported  on  the 
appropriate  monthly  report. 

4.6.3    Outfall  Problems.  There  shall 
be  no  discharge  if  the  outfall  line  is 
severed,  fails,  leaks,  or  is  displaced  from 
designed  specifications  or  location. 

5    Monitoring 

5.1  Outfalls 

5.1.1  Stationary  Outfalls.  Shorebased 
facilities  on  St.  Paul  and  St.  George  will 
be  required  to  conduct  an  inspection  of 
the  condition  emd  integrity  of  the  outfall 
lines  during  the  second  and  fourth  years 
of  the  Permit.  While  making  these 
inspections,  the  divers  will  make  note  of 
any  seafood  processing  waste 
accumulations  observed  on  the  seafloor 
during  the  inspection.  Permittees  must 
report  any  accumulations  to  EPA  and 
ADEC  (see  at  section  4.6.1)  who  may 
require  a  more  extensive  seafloor  survey 
as  outlined  at  section  5.2. 

5.1.2  Vessels.  Mobile  vessels  will 
not  be  required  to  conduct  a  seafloor 
survey  unless  violations  of  this  Permit 
occur  or  new  information  leads  EPA  and 
ADEC  to  determine  that  seafloor  surveys 
(as  outlined  at  section  5.2)  are 
necessary. 

5.2  Seafloor  Monitoring 

5.2.1  Purpose.  The  seafloor 
monitoring  program  is  to  determine 
compliance  with  the  Alaska  water 
quality  standards  for  settleable  residues 
in  marine  waters.  Alaska  Administrative 
Code  (AAC)  Part  18.70.020  states  that 
"(settleable  residues)  shall  not  *  •   * 
cause  a  sludge,  solids,  or  emulsion  to  be 
deposited  *  *  *  on  the  bottom." 

5.2.2  Objective.  The  seafloor 
monitoring  program  shall  determine  the 
areal  extent  (in  square  feet)  of  any 
continuous  deposit  of  sludge,  solids,  or 
emulsion  from  seafood  processing 
wastes  on  the  seafloor  bottom  (see  at 
section  4.6.1  for  requirements 
concerning  the  outfall  survey). 

5.2.3  Applicability.  If  any 
accumulations  of  seafood  wastes  are 
found  at  the  end  of  the  outfalls  either  on 
St.  Paul  or  St.  George,  the  seafood 
processing  permittees  discharging 
through  that  particular  stationary  outfall 
shall  participate  in  a  seafloor  survey. 

5.2.4  Method.  If  a  seafloor  survey  is 
required  by  EPA  and/or  ADEC,  the 
survey  shall  include  the  following 
elements: 

(a)  Areal  extent  in  square  feet  of  any 
accumulation  of  seafood  wastes; 

(b)  Description  of  the  size  of  particles 
making  up  the  waste  pile,  the 


percentage  of  particles  exceeding  0.5 
inch  in  any  dimension,  and  kind  of 
wastes; 

(c)  Description  of  the  methodology 
used  by  the  surveyor  including  transects 
and  location  devices; 

(d)  Description  of  marine  fauna  and 
flora  near  the  survey  area; 

(e)  Dates,  time,  tidal  movements, 
weather  conditions,  name  and  signature 
of  surveyor,  name  of  company,  the  name 
of  the  mobile  vessel,  if  applicable,  and 
NPDES  permit  nuinber(s);  and 

(f)  Video  and/or  other  photographic 
documentation  of  any  findings. 

5.2.5  Schedule.  A  seafloor  survey  as 
described  above  will  only  be  required  if 
during  surveys  of  the  structural  integrity 
of  the  stationary  outfalls,  there  is 
evidence  of  any  accumulation  of 
seafood  wastes.  The  seafood  processors 
discharging  through  the  stationary 
outfalls  wrill  be  required  to  conduct  the 
survey  as  soon  as  possible  with 
consideration  for  local  weather  and  sea 
conditions. 

5.2.6  Submittal.  Results  of  the 
seafloor  survey  shall  be  submitted  to 
EPA  and  ADEC  within  45  days 
following  the  completion  of  the  survey. 
The  report  shall  be  signed  by  the  diver 
and  the  appropriate  company 
representative.  The  report  shall  be 
submitted  to  the  addresses  at  section 
3.1.6. 

5.3    Sea  Surface  and  Shoreline 
Monitoring 

5.3.1  Purpose.  The  sea  surface  and 
shoreline  monitoring  program  is  to 
determine  compliance  with  the  Alaska 
water  quality  standards  for  floating 
residues  in  marine  waters.  Alaska 
Administrative  Code  Part  18 — 70.020 
states  that  "(floating  solids,  debris,  foam 
and  scum)  shall  not  *  *  *  cause  a  film, 
sheen,  or  discoloration  on  the  surface  of 
the  water  •  *  *  or  cause  a  sludge,  solid 
or  emulsion  to  be  deposited  *  *  *  upon 
adjoining  shorelines. 

5.3.2  Objective.  The  sea  surface  and 
shoreline  monitoring  program  is  to 
provide  daily  assessment  during  periods 
of  operation  and  discharge:  For  the  sea 
surface  monitoring  an  estimate  of  the 
areal  extent  of  continuous  films,  sheens, 
or  mats  of  foam;  for  the  shoreline  an 
estimate  of  the  areal  extent  of  deposits 
of  seafood  waste  solids  on  the  adjacent 
shore. 

5.3.3  Applicability.  All  seafood 
processing  permittees  covered  under 
this  Permit  shall  participate  in  a  sea 
surface  and  shoreline  monitoring 
program  during  all  periods  of  operation 
and  discharge. 

(a)  Shorebased  facilities  shall  include 
the  harbor  areas  that  are  adjacent  to 
their  facilities  as  well  as  observations  of 
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the  shorelines  nearest  to  outfall 
locations. 

(b)  Mobile  vessels  shall  conduct  sea 
surface  monitoring  around  and  adjacent 
to  their  individual  vessels. 

(c)  Shorebased  facilities  and  mobile 
vessels  may  peirticipate  in  a  joint  survey 
of  appropriate  shoreline  areas  adjacent 
to  where  mobile  vessels  are  anchored. 

5.3.4  Method.  This  monitoring 
program  shall  include  a  description  of 
the  observation  method  and  equipment 
used,  the  name  of  the  surveyor,  and 
where  the  observations  were  done.  The 
observation  shall  include  the  date  and 
time,  an  estimate  of  the  area  of  scum, 
sheen,  film,  or  foam  on  the  sea  surface, 
and/or  the  area  of  sludge,  solids, 
emulsion,  or  scimi  deposited  on  the 
shoreline.  Also  any  observation  of 
marine  mammals  {md/or  seabirds,  if 
any,  interacting  with  the  seafood  wastes 
shall  be  reported.  Photographs,  video,  or 
other  visual  documentation  are 
required. 

5.3.5  Submittal.  The  presence  of 
wastes  on  the  shoreUne  shall  be 
reported  by  telephone  as  required  at 
section  10.  A  written  report  shall  be 
submitted  to  EPA  and  ADEC  writh  the 
monthly  report  to  the  addresses  at 
section  3.1.6. 

5.3.6  Waiver.  Individual  monitoring 
days  may  be  waived  upon  notification 
by  FAX  to  EPA  and  ADEC  [see  at 
section  6.1.3)  when  conditions  (e.g., 
weather  or  sea  conditions)  which  make 
this  monitoring  hazardous  to  human 
health  and  safety. 

5.4    Discharge  Monitoring 

5.4.1  Purpose.  The  discharge 
monitoring  program  is  to  eissess  the 
impact  of  the  discharges  from  seafood 
waste  and  wastewater  and  treated 
domestic  wastewater  on  the  receiving 
water  quality,  sediment,  benthic,  and 
biological  environment. 

5.4.2  Objective.  The  discharge 
monitoring  program  is  to  provide 
assessment  and  characterization  of  the 
discharges  from  shorebased  facilities, 
including  domestic  wastewater 
treatment  facilities,  and  from  mobile 
vessels. 

5.4.3  Applicability.  All  permittees 
authorized  to  discharge  imder  this 
Permit  shall  participate  in  the  discharge 
monitoring  program. 

The  discharge  monitoring  program  for 
permittees  covered  under  this  Permit 
may  be  satisfied  by  arranging  to 
participate  in  a  joint  efi^ort  with  other 
permittees. 

5.4.4  Methods.  The  discharge 
monitoring  program  shall  include  the 
following  requirements: 

(a)  Effluent  samples  shall  be  taken 
after  grinding  of  the  seafood  processing 


wastes  and  before  any  commingling 
with  any  other  waste  stream. 

(b)  Treated  domestic  wastewater 
discharges  from  the  City  of  St.  Paul,  the 
bunkhouse/galley  at  St.  George,  or  any 
other  treated  domestic  wastewater 
discharge  shall  be  sampled  prior  to  any 
commingling  with  other  waste  streams. 

(c)  All  permittees  shall  submit  a. 
Quality  Assiurance  Plan  (QAP)  for 
effluent  sampling  to  EPA  for  approval. 
This  approval  will  be  in  effect  for  the 
period  of  the  Permit  unless  there  is  a 
change  in  the  monitoring  program. 
Permittees  required  to  participate  in  the 
2001  sediment  chemistry  study  on  St. 
Paul  shall  submit  a  QAP. 

(d)  Sampling  and  analysis  of  all 
parameters  shall  be  in  accordance  with 
the  requirements  at  section  9.1.  Samples 
to  be  taken  shall  be  grab  samples.  Flow 
measurements  may  be  estimated 
provided  the  permittee  explains  the 
basis  for  the  estimated  amounts.  EPA 
Method  1664  for  oil  and  grease  has  been 
approved  as  an  alternative  test 
procedure  for  Region  10. 

5.4.5    Monitoring  Parameters.  The 
following  parameters  are  to  be  sampled 
for  effluent,  water  quality,  sediment 
chemistry,  and  benthic  community 
monitoring. 

(a)  Shorebased  facilities  and  mobile 
vessels  shall  conduct  sampUng  of  the 
effluent  for  the  following: 

Conventional  p>ollut- 
ants: 
Biochemical  Oxygen     pH. 

Demand  (five  day). 
Chemical  Oxygen  Oil  and  Grease. 

Demand. 
Total  Suspended  Total  residual 

Solids.  chlorine. 

Total  Phosphorous  ...     Flow. 
Ammonia-N Total  Organic  Car- 
bon. 
Temperature 
Other  pollutants: 
Metals,  including 

Mercury 
Volatile  Organic 

Compounds 

(b)  The  city  of  St.  Paul,  the 
bunkhouse/galley  on  St.  George,  or  any 
other  domestic  wastewater  discharge 
(other  than  MSDs),  shall  conduct 
sampling  of  the  effluent  for  the 
following: 

Conventional  pollut- 
ants: 

Biochemical  Oxygen  Fecal  Coliform 

Demand  (five  day).        Bacteria. 

Total  Suspended  pH.  '^ 

Solids.  ^ 

Oil  and  Grease  Flow. 

Total  Phosphorous  ...  Aramonia-N. 

Chemical  Oxygen  Total  Organic  Car- 
Demand,  bon. 


Temperature 
Other  pollutants: 
Metals,  including 

Mercury 
Volatile  Organic 

Compounds 

If  there  is  a  significant  change  in  the 
effluent  from  any  tested  source  that 
causes  concern  and/or  there  are  any 
accumulations  on  the  seafloor,  EPA  and 
ADEC  may  determine  that  additional 
sampling  and  testing  is  necessary  to 
protect  the  marine  environment.  The 
additional  sampling  may  include  a 
seafloor  survey  (see  at  section  5.2), 
water  quality,  sediment  chemistry,  and/ 
or  benthic  community  monitoring  as 
follows: 

(c)  Water  quality  sam- 
pling: 

Dissolved  Oxygen  ....    Salinity. 

Oil  and  Grease  Temperature. 

Total  Phosphorus Ammonia. 

Nitrate/Nitrite Total  Organic  Car- 
bon. 

Biochemical  Oxygen      Total  Suspended 
Demand  (five-day).         Solids. 

Settleable  Solids  Total  Kjeldahl  Ni- 
trogen. 

Ortho-phosphate  pH. 

(d)  Sediment  chemistry  sampling  for 
conventional  pollutants  and  chemicals 
of  concern 

Particle  Size  Chemical  Oxygen 

Demand. 
Total  Organic  Carbon     Total  Nitrogen. 
Total  Solids  Total  Volatile  Sol- 
ids. 
Petroleum  Oil  Hy-         ToUl  Sulfides. 

drocarbons. 
Biochemical  Oxygen      E.  Coli. 

Demand  (five-day). 
Fecal  Coliform  Bac-       Selected  Metals 
teria.  (cadmium,  cop- 

per, zinc,  silver), 
(e)  Benthic  commimity 
sampling 

Number  of  Individ-        Number  of  Spe- 
uals.  cies. 

Dominance  Infaunal  index. 

Abundances  of  Pol- 
lution-sensitive 
Species 
Abundance  of  Op- 
portunistic and 
Pollution-tolerate 
species 

5.4.6    Location.  The  locations  for 
discharge  monitoring  sampling  shall  be 
as  follows: 

(a)  Water  quahty  samples  shall  be 
taken  at  St.  Paul  at  (1)  four  fixed 
monitoring  stations  in  the  vicinity  of  the 
stationary  outfalls,  two  approximately 
100  meters  from  point  of  discharge 
following  the  plume  (to  the  south- 
southwest),  one  approximately  300 
meters  from  the  point  of  discharge,  one 
approximately  500  meters  from  the 
point  of  discharge;  (2)  two  fixed 
monitoring  stations  approximately  0.5 
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mile  off-shore  on  the  south  side  area  of 
St.  Paul,  one  i  tear  English  Bay  and  one 
near  Zolotoi  Bay/Village  Cove);  and  (3) 
three  fixed  menitoring  stations 
approximately  0.5  miles  off-shore  on  the 
East  Side/East  Landing  area  of  St.  Paul, 
one  near  Sea  IJon  Rock,  one  adjacent  to 
Lukanin  Point,  and  one  adjacent  to 
Stony  Point  (control  site). 

(b)  Water  quality  samples  shall  be 
taken  at  St.  G«orge  at  four  fixed 
monitoring  stations  in  the  vicinity  of  the 
stationary  outfall,  two  approximately 
100  meters  from  point  of  discharge 
following  the  plume  (to  the  north- 
northwest),  ode  approximately  300 
meters  from  point  of  discharge  and  one 
approximately  500  meters  from  point  of 
discharge;  a  control  site  station  shall  be 
approximately  500  meters  to  the  south 
of  the  discharge  point. 

(c)  Sediment  cnemistry  samples  shall 
be  taken  in  conjunction  with  the 
seafloor  survey  along  the  transects 
determined  by  where  mobile  vessels 
operated  during  the  previous  processing 
seasons.  Stationary  outfall  locations 
shall  follow  tl^e  same  protocols  as  the 
s\mimer  1997  knonitoring  study. 

(d)  Benthic  Community  samples  shall 
be  also  taken  im  conjunction  with  the 
seafloor  survey  transects  for  both  vessels 
and  stationary  outfalls. 

(e)  Sediment  chemistry  samples  for 
the  simimer  of  2001  study  shall  be  taken 
from  the  area  immediately  adjacent  to 
the  St.  Paul  stationary  outfalls  and  at 
one  control  siie. 

5.4.7    Schedule.  During  the  effective 
period  of  the  Permit  all  permittees 
authorized  to  discharge  seafood 
processing  wa$tes  and/ or  treated 
domestic  wastjewater  through  the 
stationary  outfalls  on  St.  Paul  or  St. 
George  and  from  mobile  vessels  shall  be 
required  to  participate  in  the  discharge 
monitoring  program  according  to  the 
following  schedule: 

(a)  Shorebaaed  processing  facilities 
shall  sample  aonventional  poUutemts 
(see  at  section  5.4.5(a))  no  more  than 
four  times  but  not  less  than  two  times 
during  each  venter  crab  processing 
season  with  the  first  sampling  to  be 
done  two  weeks  after  the  beginning  of 
the  processing  season  and  continuing  at 
two  week  intervals  until  the  end  of  the 
processing  se«on.  One  of  the  samples 
may  be  taken  curing  a  cleanup  period. 

Shorebased  processing  facilities 
operating  duritig  the  spring,  simimer,  or 
fall  shall  sam{^le  conventional 
pollutants  during  the  third  year  (2001) 
of  the  Permit  in  each  waste  stream 
discharge  front  the  processing  of 
different  specips,  i.e.,  halibut,  sea  snails, 
and  any  other  type  of  seafood. 

Metals,  including  Mercury,  and 
Volatile  Organ  ic  Compounds  shall  be 


sampled  one  time  during  the  winter 
crab  season  in  the  third  year  (2001)  of 
the  Permit. 

(b)  Mobile  processing  vessels 
discharging  within  three  nmi  of  the 
Pribilof  Islands  shall  sample 
conventional  pollutants  (see  at  section 
5.4.5(a))  no  more  than  four  times  but  not 
less  than  two  times  during  each  winter 
crab  processing  season  with  the  first 
sampling  to  be  done  two  weeks  after  the 
beginning  of  the  processing  season  and 
continuing  at  two  week  intervals  until 
the  end  of  the  processing  season.  One  of 
the  samples  may  be  taken  during  a 
cleanup  period. 

Metals,  including  Mercury,  and 
Volatile  Organic  Compoujids  shall  be 
sampled  one  time  during  the  winter 
crab  season  in  the  third  year  (2001)  of 
the  Permit. 

(c)  The  city  of  St.  Paul  shall  sample 
the  discharge  at  the  East  Landing 
manhole  for  conventional  pollutants 
and  volatile  organic  compounds  (see  at 
section  5.4.5(b))  each  February  and  May 
and  at  least  four  times  between  August 

1  and  September  30  during  each  year  of 
the  Permit. 

Metals,  including  Mercury,  shall  be 
sampled  in  February  2001  (see  other 
specific  requirements  at  section  8.3.3). 

The  city  may  participate  in  the 
sampling  program  with  the  seafood 
processing  facilities. 

(d)  The  Dunkhouse/galley  on  St. 
George  or  any  other  treated  domestic 
wastewater  discharge  (other  than  MSDs) 
shall  be  sampled  for  conventional 
pollutants  (see  at  section  5.4.5(b))  one 
time  during  each  winter  crab  processing 
season. 

Metals,  including  Mercury,  and 
Volatile  Organic  Compounds  shall  be 
sampled  one  time  during  the  winter 
crab  season  in  the  third  year  (2001)  of 
the  Permit. 

(e)  The  city  of  St.  Paul  and  the 
seafood  processors  discharging  through 
the  stationary  outfalls  on  St.  Paul  shall 
conduct  a  sediment  chemistry  study 
during  the  summer  of  the  third  year 
(2001)  of  the  Permit  in  the  area 
immediately  adjacent  to  the  stationary 
outfalls  and  at  one  control  site.  The 
results  of  the  study  shall  be  submitted 
by  October  31,  2001. 

(f)  All  permittees  shall  submit  a 
Quality  Assurance  Plan  (QAP)  for 
effluent  monitoring  to  EPA  for  approval 
within  30  days  of  issuance  of  this 
Permit,  and  prior  to  any  sampling.  The 
city  of  St.  Paul  and  the  processors 
discharging  through  the  stationary 
outfalls  on  St.  Paul  shall  submit  a  QAP 
for  the  year  2001  sediment  chemistry 
study  by  April  30,  2001. 

(g)  Results  of  all  winter  monitoring  of 
conventional  pollutants  and/or  volatile 


organic  compounds  shall  be  submitted 
within  30  days  of  being  analyzed.  The 
results  of  the  third  year  winter 
monitoring  program  (conventional 
pollutants,  volatile  organic  compounds, 
and  metals)  shall  be  submitted  within 
30  days  of  being  analyzed.  The  results 
of  the  summer  monitoring  program 
conducted  by  the  shorebased  seafood 
processors  in  the  third  year  of  the 
Permit  (2001)  shall  be  submitted  by 
October  31,  2001. 

5.4.8  Waiver.  Effluent  sampling  may 
be  temporarily  waived  upon  notification 
by  telephone  or  FAX  to  EPA  and  ADEC 
(see  at  section  6.1.3)  when  conditions 
(e.g.,  local  weather  or  sea  conditions) 
make  getting  the  samples  off  vessels  or 
to  the  airport  for  transport  to  the 
laboratory  hazardous  to  human  health 
and  safety.  This  waiver  determination 
will  be  made  on  a  case-by-case  basis. 

5.4.9  Submittals.  Submittals  shall  be 
made  to  EPA  and  ADEC  to  the  addresses 
at  section  3.1.6. 

5.4.10  Modification  of  the 
Monitoring  Program.  The  discharge 
effluent  monitoring  program  may  be 
modified  if,  on  the  basis  of  any  new 
data,  EPA  and  ADEC  determine  that  the 
discharge  is  adversely  affecting  the 
marine  environment.  The  modified 
program  may  include  changes  in  survey 
mediods,  locations,  schedule, 
parameters,  and  scope. 

5.5    Biological  Monitoring 

5.5.1  Definition.  Biological 
monitoring,  for  the  purposes  of  this 
Permit,  is  defined  as  observations  of 
marine  mammals  and/or  seabirds  and 
their  interaction  with  discharges  from 
the  stationary  outfalls  or  from  mobile 
vessels  which  may  cause  floating  wastes 
on  the  surface  of  die  water  or  wastes  on 
the  shoreline. 

5.5.2  Purpose.  The  biological 
monitoring  program  is  to  ga^er 
information  on  whether  or  not  marine 
mammals  and  seabirds  interact  with  the 
discharges  from  the  shorebased  outfalls 
and  mobile  vessels. 

5.5.3  Objective.  The  objective  is  to 
have  specific  observations  of  marine 
mammals  and  seabirds  and  their 
behaviors  with  the  outfall  plume, 
floating  wastes  on  the  receiving  waters, 
accumulated  seafood  wastes  and 
processing  equipment,  if  present,  on  the 
shoreline. 

5.5.4  Applicability.  The  seafood 
processors  authorized  to  discharge 
under  this  Permit  are  required  to  make 
observations  of  marine  mammals  and/or 
seabirds  when  performing  the  shoreline 
and  sea  surface  monitoring  program. 
Members  of  the  commimity  may  also 
take  part  in  this  biological  monitoring 
program. 
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5.5.5  Method.  The  observers, 
permittees  or  members  of  the 
community,  may  use  the  following 
questions  as  a  guide  to  develop  a 
program  for  reporting  observations: 
whether  or  not  seabirds  and  marine 
mammals  are  attracted  to  the  outfalls 
and  are  seen  eating  the  wastes  being 
discharged;  whether  or  not  seabirds  and 
marine  mammals  are  attracted  to  any 
seafood  waste  on  the  shoreline  and  are 
feeding  on  the  wastes,  getting  wastes  on 
their  feathers  or  fur;  whether  or  not  the 
interaction  with  discharge  plumes 
causes  seabirds  or  marine  mammals  to 
acciunulate  oils  on  their  feathers  or  fur; 
whether  or  not  the  discharge  is 
attracting  gulls  or  other  birds  that  are 
not  usually  found  in  the  Pribilof  Islands; 
identification  of  the  types  of  marine 
mammals  or  seabirds,  how  many,  when, 
where,  behavior;  and  what  were  the 
weather  conditions,  wind  direction, 
tides,  or  other  pertinent  information. 

5.5.6  Reporting.  This  type  of 
observation  can  be  done  in  conjunction 
with  the  shoreline  and  sea  surface 
monitoring  program,  including  the 
safety  provisions.  Any  observations  of 
sea  lions,  northern  fur  seals,  or  seabirds 
near  the  outfalls,  mobile  vessels,  or 
shorelines  by  the  seafood  processors 
will  be  submitted  with  the  monthly 
reports.  Other  observers  may  submit 
reports  to  the  addresses  at  section  3.1.6 
or  fax  nimibers  at  section  6.1.3. 
Photographs  or  video  tapes  are  good 
methods  to  record  the  biological 
monitoring. 

6    Special  Conditions  and 
Requirements 

6.1    Discharges  from  Mobile  Vessels 

During  the  period  of  May  1  to 
December  1 ,  there  shall  be  no  discharges 
of  any  kind  vdthin  the  one-half  nautical 
mile  of  the  exclusion  zone  described  at 
section  2  except  as  provided  below  at 
section  6.1.1  and  6.1.2. 

6.1.1  Safety  Exception. 
Notwithstanding  the  provisions  of 
section  2,  mobile  processing  vessels 
may  anchor  within  the  one-half  nmi 
exclusion  zone  when  conditions  exist 
that  would  threaten  the  safety  of  the 
vessel  or  there  is  no  other  location  that 
is  reachable  for  the  safety  of  the  vessel. 

6.1.2  Processing  and  Transit  in  the 
Exclusion  Zone.  Mobile  vessels  may 
complete  processing  of  any  raw  product 
on-board  the  vessel  if  transit  into  the 
exclusion  zone  is  for  safety  of  the  vessel. 
No  new  product  shall  be  brought  on- 
board or  processed.  There  shall  be  no 
discharge  of  wastewaters  including  gray 
water,  deck  or  processing  area  wash 
down,  net  washing,  bilge  water,  MSD 
treated  wastewater,  or  other  materials. 


There  shall  be  no  refueling  within  the 
exclusion  zone. 

6.1.3  Location  Reporting.  When  any 
processing  vessel  enters  the  one-half 
nautical  mile  exclusion  zone,  the 
permittee  must  report  their  location  by 
GPS  and  the  reason  for  being  in  the 
exclusion  zone  to  the  appropriate 
following  parties: 

EPA— FAX  (206)  553-1280  or  telephone 
(206) 553-1846; 
and 
ADEC— FAX  (907)  269-7508  or 
telephone  (907)  269-7500; 
and 
St.  Paul— FAX  (907)  546-3194  or 
telephone  (907)  546-3179; 
or 
St.  George— FAX  (907)  829-2212  or 
telephone  (907)  859-2263; 
and 
Local  harbor  master/public  safety  office 
by  radio. 

6.1.4  Excluded  Area  Discharge. 
Mobile  vessels  must  notify  EPA  and 
ADEC  within  24  hours,  either  by 
telephone  (206)  553-1846  or  (907)  269- 
7500,  respectively)  or  by  FAX  [see  at 
section  6.1.3)  if  any  discharge  of  seafood 
wastes  or  any  other  discharge,  occurs 
during  the  period  of  May  1  through 
December  1  within  the  one-half  nautical 
mile  exclusion  zone.  Any  such  report 
must  include  an  official  Bering  Sea 
weather  report. 

6.2  Discharges  from  Stationary 
Outfalls 

Notwithstanding  the  provisions  of 
section  2,  dischargers  (i.e.,  UniSea, 
Trident,  Arctic  Star,  city  of  St.  Paul) 
previously  permitted  to  discharge  from 
the  existing  stationary  outfalls  on  St. 
Paul  and  dischargers  (i.e.,  Snopac,  Blue 
Wave)  previously  permitted  to  discharge 
from  the  stationary  outfall  on  St.  George, 
may  apply  for  authorization  under  the 
Permit,  provided  that  each  facility  or 
mobile  vessel  complies  with  all  other 
provisions  of  this  Permit. 

6.3  Ocean  Disposal 

Shorebased  facilities  may  dispose  of 
seafood  wastes  groimd  to  0.5  inch  and 
unground  snail  shells  by  dumping  the 
seafood  wastes  into  depths  of  at  least 
45-50  fathoms  and  at  least  seven  nmi 
west  of  St.  Paul  and  at  least  three  nmi 
west  of  St.  George. 

6.3.1  Conditions.  Disposal  must  be 
done  while  the  vessel  is  underway.  No 
disposal  shall  occur  if  marine  mammals 
and/or  a  concentration  of  seabirds  (100+ 
individuals)  are  observed  in  the 
disposal  area. 

6.3.2  Logs.  A  log  shall  be  kept  of  the 
disposal  operations  and  include  the 
following  information: 


Dates  and  start/stop  time  of  each 
disposal  occurrence, 

(b)  Description  and  approximate 
volume  of  the  material  being  dumped, 

(c)  The  location  (GPS)  where  dumped, 
and 

(d)  Notation  of  weather  and  wind 
conditions  in  the  area  and  Beaufort  Sea 
state. 

6.3.3    Submittal.  A  copy  of  the  log  is 
to  be  submitted  to  EPA  with  the 
monthly  report. 

6.4  Pollution  Prevention  and  Best 
Management  Practices  for  Seafood 
Processors 

Permittees  shall  discharge  from  the 
facility  or  vessel  in  accordance  with  best 
management  practices  which  address 
the  provisions  of  the  Pollution 
Prevention  Act. 

6.4.1  Best  Management  Practices 
(BMPs).  Best  management  practices 
(BMPs)  are  to  control  or  abate  the 
discharge  of  pollutants.  In-plant 
management  of  water  and  materials  has 
been  found  to  be  central  in  a  waste 
management  effort.  Materials 
accounting,  audits  of  in-plant  utilization 
of  water  and  materials,  and  best 
management  practices  are 
recommended  as  the  profitable 
approach  to  waste  management  in 
seafood  processing  plants  and  vessels. 

6.4.2  Development  and 
Implementation.  Each  seafood  processor 
shall  develop  and  implement  a  BMP 
plan  which  prevents  or  minimizes  the 
generation  and  release  of  pollutants  to 
receiving  waters.  Mobile  vessel 
operating  and  discharging  more  than  0.5 
nmi  from  shore  shall  implement  BMPs 
which  minimize  process  waste  solids 
and  disperse  process  wastes  and 
wastewaters  through  mobility. 
Shorebased  facilities  shall  implement 
BMPs  which  focus  upon  the 
minimization  of  process  waste  solids 
and  wastewaters. 

6.4.3  Other  Pollution  Prevention 

(a)  The  use  of  disinfectants  and  other 
products  on-board  a  vessel  or  at  a 
shorebased  facility  shall  be  used  in  a 
way  to  reduce  over-disinfecting  or  over- 
use. The  disposal  of  such  products  and 
containers  shall  be  in  such  a  way  as  to 
reduce  potential  contamination  of  the 
work  areas  and  personnel. 

(b)  Seafood  processors  shall  comply 
with  existing  local  ordinances,  state  and 
federal  law  and  other  health 
requirements  for  exclusion  of  pests  (e.g., 
rats)  in  and  around  the  shorebased 
facilities  and  on-board  processing 
vessels. 

(c)  Seafood  processors  shall 
implement  any  meaj^'ues  necessiuy, 
including  employee  training,  to  keep 
processing  equipment  (i.e.,  gloves,  ear 
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plugs,  packin  >  bands}  out  of  the 
discharge. 

(d)  Ck)od- 
"green"  products 
phosphate  de  ergent 
galleys,  and 
reducing 
the  BMP  plan 

7  Monthly  t  eporting  Requirements 
for  Seafood  Processing  Facilities  and 
Vessels 

7.1    Schedulk 


he  usekeeping,  use  of 
including  low 
s,  grease  traps  in 
other  means  of 
ion  shall  become  part  of 


poll  It 


Reporting 
quarter  basis; 
of  the  month 


processing 
(e.g.,  January- 
than  the  30th 


s  lall  be  on  a  calendar 
reports  are  due  by  the  end 
ollowing  any  quarter 
ocfcurs  in  the  Pribilof  Islands 
vlarch  report  due  no  later 
of  April). 


,th(! 


^hall  notify  EPA  and  ADEC 

occius  during  any 
Pribilof  Islands,  by 
form  marked  "no 


proc  sssing 


7.2  No  Processing 

Permittees 
when  no 
quarter  in  the 
submitting 
processing 

7.3  Facility  j  leporting 

7.3.1  Vess  sis.  Mobile  vessels  shall 
report  the  foil  awing: 

(a)  Daily  GFS  log  of  anchored  location 
or  locations  m  hile  processing;  this  log  to 
be  submitted  :  n  both  map-charted  and 
written  form; 

(b)  Processihg  data  including  number 
of  pounds  of  naw  product  processed  per 
day  and  number  of  pounds  of  finished 
product;  and 

(c)  Seafood  wastes,  if  any,  on  the 
shoreline  and/or  floating  solids  on  the 
sea  surface  as  jdescribed  in  the  sea 
surface  and  shoreline  monitoring 
program  at  section  5.3;  and 

(a)  Results  0f  outfall  check  and  results 
of  grinding  si^e  inspection. 

7.3.2  Stalibnary  Outfalls. 
Shorebased  facilities  or  vessels 
discharging  tlirough  stationary  outfalls 
shall  report  the  following: 

(a)  Processing  data  including  number 
of  pounds  of  raw  product  processed  per 
day  and  type  and  number  of  pounds  of 
finished  product; 

(b)  Seafood  wastes,  if  any,  on  the 
shoreline  and/or  floating  solids  on  the 
sea  surface  as  described  in  the  sea 
surface  and  st  oreline  monitoring 
program  at  se<:tion  5.3;  and 

(c)  Amount,  type  (if  ground  or 
unground),  and  location  of  wastes 
disposed  of  bj  ocean  dumping  as 
described  at  section  6.3. 

7.4  Signatory  Requirement 

A  permitted  shall  ensure  that  the 
monthly  repoft  is  signed  by  a  principal 
officer  or  a  duly  appointed  company 
representative  in  accordance  with 
section  12.5. 


7.5  Submittal 

The  monthly  reports  shall  be 
submitted  to  EPA  and  ADEC.  Reports 
may  be  sent  via  FAX  (see  at  section 
6.1.3)  or  mailed  to  EPA  and  ADEC  (see 
at  section  3.1.6). 

7.6  Paperwork  Reduction  Act 

In  compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  Section  3501, 
et  seq.,  the  Office  of  Management  and 
Budget  has  approved  the  collection  of 
information  in  a  monthly  report  as 
equivalent  to  a  discharge  monitoring 
report  (OMB  No.  2040-0004). 

8    Requirements  for  the  City  of  St.  Paul 
Wastewater  Treatment  System 

8. 1  Discharge  Limitations 

8.1.1  Amount  of  Discharge.  The 
discharge  shall  be  limited  to  treatment 
not  to  exceed  143,500  gallons/day. 
Treated  wastewater  shall  be  discharged 
to  the  Bering  Sea  via  an  outfall. 

8.1.2  Water  Quality.  There  shall  be 
no  discharge  of  floating  solids,  garbage, 
grease,  foam,  oily  waste,  or  wastewater 
which  may  produce  a  film,  sheen,  or 
coloration  on  surface  waters.  The 
discharge  shall  not  cause  contamination 
of  surface  or  ground  waters  and  shall  be 
in  compliance  with  the  Alaska  Water 
QuaUty  Standards  (18  AAC  Part  70). 

8.1.3  Adverse  Effects.  The  discharge 
shall  not  cause  adverse  effects  on 
aquatic  or  terrestrial  plant  or  animal  life, 
their  reproduction,  or  habitat. 

8.2  Septic  Tank  System 

8.2.1  Operation  and  Maintenance. 
The  permittee  shall  maintain  the  septic 
tank  system  in  good  working  order  at  all 
times.  The  accumulated  solids  in  the 
septic  tanks  shall  be  pumped  from  the 
tanks  at  least  every  two  years  and 
disposed  of  by  an  approved  method. 

8.2.2  Spills.  In  me  event  of  a  spill  of 
sewage  on  the  ground  resulting  from  the 
operation,  maintenance,  or  failure  of  the 
septic  tank  system,  the  permittee  shall 
immediately  disinfect  the  area  and 
report  the  spill  as  required  at  section 
10.1.  Additionally  the  permittee  shall 
correct  the  cause  of  the  spill  in  the 
shortest  practicable  amount  of  time. 

8.3  Monitoring 

8.3.1  SampUng.  The  city  of  St.  Paul 
shall  conduct  sampling  for  the 
pollutants  listed  at  section  5.4.5(b). 

8.3.2  Schedule 

(a)  The  city  of  St.  Paul  shall  sample 
the  effluent  discharge  at  the  East 
Landing  manhole  for  conventional 
pollutants  and  volatile  organic 
compounds  one  time  each  February  and 
May  and  at  least  four  times  between 
August  1  and  September  30  dimng  each 


year  of  the  Permit.  The  results  shall  be 
submitted  as  follows:  February  sampling 
by  March  31;  May  sampling  by  June  30; 
and  the  August/September  sampling  by 
October  31  of  each  year. 

Metals,  including  Mercury,  shall  be 
sampled  in  February  2001  and  results 
submitted  within  30  days  of  being 
analyzed. 

The  city  may  participate  in  the 
sampling  program  with  the  shorebased 
facilities. 

(b)  The  city  shall  participate  in  the 
sediment  chemistry  study  to  be 
conducted  during  the  summer  of  the 
third  year  (2001)  of  the  Permit  (see  at 
section  8.3.3(b)). 

8.3.3  Additional  Sampling  and 
Testing 

(a)  It  the  volatile  organic  compounds 
sampling  results  fi-om  the  February  2002 
sampling  show  presence  of  1.4- 
Dichlorobenzene  in  excess  of  0.011  mg/ 
L  and/or  Toluene  in  excess  of  0.09  mg/ 
L,  sampling  for  volatile  organic 
compounds  will  be  required  at  EUerman 
Heights  lift  station.  Old  Town  lift 
station,  and  at  East  Landing  manhole 
within  60  days  of  the  March  31 
submittal  of  the  February  2002  results. 

(b)  The  city  of  St.  Paul  and  the 
seafood  processors  discharging  through 
the  stationary  outfalls  on  St.  Paul  shall 
conduct  a  sediment  chemistry  study 
during  the  summer  of  the  third  year 
(2001)  of  the  Permit  in  the  area 
immediately  adjacent  to  the  stationary 
outfalls  and  at  one  control  site.  The 
results  of  the  sediment  chemistry  study 
shall  be  submitted  by  October  31.  2001. 

8.3.4  Quality  Assurance  Plan. 
Sampling  and  testing  for  effluent  shall 
be  conducted  according  to  the  prepared 
Quality  Assurance  Plan  (QAP);  the  plcUi 
is  to  be  submitted  to  EPA  for  approval 
within  30  days  of  issuance  of  this 
Permit,  and  prior  to  any  sampling.  This 
approval  will  be  in  effect  for  the  period 
of  this  Permit  unless  there  is  a  change 
in  the  monitoring  program. 

The  QAP  for  the  sediment  chemistry 
study  in  2001  shall  be  submitted  by 
April  30.  2001. 

8.3.5  Submittal.  Submittals  shall  be 
to  the  addresses  at  section  3.1.6. 

8.4    Waiver  From  Secondary  Treatment 

The  ADEC  grants  a  waiver  from 
secondary  treatment  standards  to  the 
city  of  St.  Paul  for  the  discharge  of 
sanitary  wastes.  This  waiver  was 
originally  contained  in  the  State  of 
Alaska's  wastewater  permit  previously 
issued  to  the  city  of  St.  Paul. 

In  accordance  with  State  Regulations 
18  AAC  72.040(c).  ADEC  may  reduce 
the  level  of  treatment  of  domestic  waste 
from  secondary  standards  as  defined  in 
18  AAC  72.990(64).  The  level  of 
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treatment  may  not  be  less  than  primary 
treatment  as  defined  in  18  AAC 
72.990(52).  The  city  of  St.  Paul  has  a 
community  septic  tank  that  provides 
primary  treatment  of  the  sanitary 
wastes.  This  reduced  level  of  treatment 
will  not  impact  the  overall  health  of  the 
Bering  Sea  as  a  water  body  and  is  in 
conformance  with  the  State's 
antidegradation  policy. 

8.5    City  of  St.  Paul  Pollution 
Prevention  Program 

The  city  of  St.  Paul  shall  develop  and 
implement  a  pollution  prevention 
program  to  identify  hazardous  products 
used  in  the  community  in  homes  and 
businesses;  provide  information  to  the 
community  on  the  handling  and 
reduction  of  hazardous  products  used; 
recycle  hazardous  products  when  and 
where  possible;  and  establish  a 
collection  of  hazardous  product  wastes 
for  the  community. 

8.5.1  Objective.  The  objective  of  this 
program  is  to  reduce  and  eliminate  the 
potential  for  hazardous  materials 
dumped  into  the  city's  domestic 
wastewater  treatment  system  and 
discharged  into  the  marine  environment 
where  there  is  the  potential  to  impact 
the  marine  mammals  and  seabirds  as 
well  as  pollute  the  nearshore  areas  of  St. 
Paul  Island. 

8.5.2  Schedule.  The  pollution 
prevention  program  shall  be  developed 
and  implemented  no  later  than  one  year 
after  the  issuance  of  the  Permit  and 
shall  include  an  information/collection 
event  to  be  held  in  June  2001  and  in 
June  2003.  A  copy  of  the  program  shall 
be  submitted  to  O'A  and  ADEC  (see  at 
section  3.1.6)  for  review  and  approval 
by  October  31, 1999. 

8.5.3  Monitoring.  The  effluent 
sampling  for  Volatile  Organic 
Compounds  in  February  2002  will 
demonstrate  the  effectiveness  of  the 
program.  If  the  conditions  at  section 
8.3.3(a)  are  met,  the  city  may  reduce  the 
monitoring  for  Volatile  Organic 
Compounds  to  once  in  May  and  once 
between  August  1  and  September  30.  If 
any  test  results  show  Volatile  Organic 
Compounds  (i.e.,  toluene  and/or  1,4- 
dichlorobenzene)  in  the  discharge,  the 
city  shall  immediately  test  at  Ellerman 
Heights  lift  station.  Old  Town  lift 
station,  and  at  East  Landing  manhole  to 
try  to  find  the  source. 

9    General  Monitoring  and  Records 
Requirements 

9.1     General  Monitoring 

9.1.1    Monitoring  Procedures. 
Monitoring  shall  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136  or  EPA  approved 


methods.  EPA  Method  1664  for  Oil  and 
Grease  has  been  approved  as  an 
alternative  test  procedure  for  Region  10. 

9.1.2     Representative  Effluent 
Sampling.  Samples  taken  in  compliance 
with  the  effluent  monitoring 
requirements  of  the  Permit  shall  be 
collected  from  the  effluent  stream  prior 
to  discharge  into  the  receiving  waters. 
Samples  and  measurements  shall  be 
representative  of  the  volume  and  nature 
of  the  monitored  discharge. 

9.2    Records  Requirements 

9.2.1  Records  Contents.  All  effluent 
monitoring  records  shall  bear  the  hand- 
written signature  of  the  person  who 
prepared  them.  In  addition,  all  records 
of  monitoring  information  shall  include: 
The  date,  exact  place,  and  time  of 
sampling  or  measurements;  the  names 
of  the  individual(s)  who  performed  the 
sampling  or  measurements;  the  date(s) 
analyses  were  performed;  the  names  of 
the  individual(s)  who  performed  the 
analyses;  the  analytical  techniques  or 
methods  used;  and  the  results  of  such 
analyses. 

9.2.2  Retention  of  Records.  Each 
permittee  shall  retain  copies  of  all 
monitoring  information,  including  all 
cahbration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
Permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  Permit, 
for  a  period  of  at  least  five  years  from 
the  date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
or  ADEC  at  any  time. 

9.2.3  On-site  Availability  of  Records 
and  Reports.  Copies  of  this  NPDES 
Permit,  monitoring  reports,  and  other 
technical  docimients  required  under  the 
Permit  shall  be  maintained  on-site 
where  the  discharge  occurs. 

10    Non-Compliance  Reporting 
Requirements 

10.1     Twenty-Four  Hour  Notice  of 
Noncompliance 

The  following  occurrences  of 
noncompliance  shall  be  reported  by 
telephone  to  EPA  (206-553-1846)  and  . 
ADEC  (907-269-7500)  writhin  24  hours 
from  the  time  the  permittee  becomes 
aware  of  the  circumstances: 

10.1.1  Endangerment.  Any 
noncompliance  which  may  endanger 
human  health  or  the  environment. 

10.1.2  Unanticipated  Bypass.  Any 
unanticipated  bypass  which  exceeds 
any  effluent  limitations  in  the  Permit 
[see  "Bypass  of  Treatment  Facilities"  at 
section  11.6). 

10.1.3  Upset.  Any  upset  which 
exceeds  any  effluent  limitation  in  the 


Permit  (see  "Upset  Conditions"  at 
section  11.7). 

10.1.4     Environmental  Effects. 
Instances  of  floating  solids,  foam,  or  oily 
wastes,  and/or  seafood  wastes  on  the 
shoreline. 

10.2  Written  Notice 

A  written  notice  of  the  preceding 
occurrences  of  noncompliance  shall  be 
provided  to  EPA  and  ADEC  within  five 
days  of  the  time  that  a  permittee 
becomes  aware  of  the  circumstances 
which  lead  to  the  noncompliance. 

10.2.1  Report.  The  written  notice 
shall  contain: 

(a)  A  description  of  the 
noncompliance  and  its  cause; 

(b)  The  period  of  noncompliance, 
including  exact  dates  and  times; 

(c)  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected;  and 

(d)  Steps  taken  or  planned  to  reduce, 
eliminate,  and  prevent  reoccurrence  of 
the  noncompliance. 

10.2.2  Written  Report  Waiver.  The 
Director  may  waive  the  written  report 
on  a  case-by-case  basis  if  the  telephone 
report  has  been  received  within  24 
hours  by  the  NPDES  Compliance  Unit  in 
Seattle.  Washington,  by  telephone  or 
FAX. 

10.2.3  Submittal.  Written  reports 
shall  be  submitted  to  the  addresses  at 
section  3.1.6. 

10.3  Other  Noncompliance  Reporting 

A  permittee  shall  document  all 
instances  of  noncompliance,  other  than 
those  specified  at  section  10.1,  and 
submit  a  wrritten  report  with  the 
monthly  report. 

10.4  Planned  Changes 

A  permittee  shall  give  60  days 
advance  notice  to  EPA  and  ADEC  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  faciUty. 
Notice  is  required  only  when  the 
alteration  of,  or  addition  to,  the  facility 
could  result  in  noncompliance  with  the 
explicit  effluent  limitation  of  the  Permit; 
the  alteration  of,  or  addition  to,  the 
facility  could  significantly  change  the 
nature  or  increase  the  quantity  of 
pollutants  discharged  which  are  not 
limited  explicitly  in  the  Permit;  or  the 
alteration  of,  or  addition  to,  the  facility 
may  meet  one  of  the  criteria  for 
determining  whether  the  faciUty  is  a 
new  source  as  determined  in  40  CFR 
122.29(b). 

10.5  Notice  of  New  Introduction  of 
Pollutants 

The  permittee  shall  provide  60  days 
advance  notice  to  EP/\  and  ADEC  of  any 
new  introduction  of  pollutants  into  the 
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11  General  Compliance  Responsibilities 

11.1  DutyTo\  Comply 

Each  permittee  shall  comply  with  all 
conditions  of  tnis  Permit.  Any 
noncompliance  of  this  Permit 
constitutes  a  violation  of  the  Act  and  is 
grounds  for  enforcement  action;  for 
permit  termination,  revocation  and 
reissuance,  or  inodihcation;  or  for 
denial  of  a  permit  renewal  application. 

Nothing  in  this  Permit  shall  be 
construed  to  relieve  authorized 
permittees  of  tjie  requirements  of 
applicable  federal  and  state  laws  or 
regulations  and  local  laws  and 
ordinances 

Except  as  provided  in  permit 
conditions  in  'JBypass  of  Treatment 
Facilities"  (seejat  section  11.6  )  and 
"Upset  Conditions"  (see  at  section  11.7), 
nothing  in  this  Permit  shall  be 
construed  to  rdieve  a  permittee  of  the 
civil  or  criminal  penalties  for 
noncompliance. 

11.2  PenaJtiek  for  Violations  of  Permit 
Conditions 

11.2.1  Civil  and  Administrative 
Penalties.  Any  {person  who  violates  a 
permit  condition  implementing  sections 
301. 302. 306.  J07.  308.  318.  or  405  of 
the  Act  shall  bf  subject  to  a  civil  or 
administrative  penalty,  not  to  exceed 
the  maximum  amounts  authorized  by 
sections  309(dJ  and  309(g)  of  the  Act 
and  the  Federal  Civil  Penalties  Inflation 
Adjustment  A(^  (28  U.S.C.  2461  note)  as 
amended  by  the  Debt  Collection 
Improvement  Act  (31  U.S.C.  3701  note). 

11.2.2  Criniinal  Penalties 

(a)  Negligent' Violations.  Any  person 
who  negligently  violates  a  permit 
condition  impljementing  sections  301. 
302.  306.  307.  io8.  318.  or  405  of  the 
Act  shall  be  punished  by  a  fine  of  not 
less  than  $2,500  nor  more  than  $25,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  th  an  1  year,  or  by  both. 

(b)  Knowing  Violations.  Any  person 
who  knowing!]  violates  a  permit 


condition  implementing  sections  301. 
302.  306.  307.  308,  318.  or  405  of  the  act 
shall  be  punished  by  a  fine  of  not  less 
than  $5,000  nor  more  than  $50,000  per 
day  of  violation,  or  by  imprisonment  for 
not  more  than  3  years,  or  by  both. 

(c)  Knowing  Endangerment.  Any 
person  who  knowingly  violates  a  permit 
condition  implementing  sections  301, 
302,  303,  306.  307.  308.  318.  or  405  of 
the  Act.  and  who  knows  at  that  time 
that  another  person  may  be  placed  in 
imminent  danger  of  death  or  serious 
bodily  injury  shall,  upon  conviction,  be 
subject  to  a  fine  of  not  more  than 
$250,000  or  imprisonment  of  not  more 
than  15  years,  or  both.  A  person  which 
is  an  organization  shall  be  subject  to  a 
fine  of  not  more  than  $1,000,000. 

(d)  False  Statements.  Any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  this 
Act  or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  Act,  shall 
be  punished  by  a  fine  of  not  more  than 
$10,000.  or  by  imprisonment  for  not 
more  than  2  years,  or  by  both. 

11.3  Need  To  Halt  or  Reduce  Activity 
Not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  Permit. 

11.4  Duty  To  Mitigate 

A  permittee  shall  take  all  reasonable 
steps  to  minimize  or  prevent  any 
discharge  in  violation  of  this  Permit  that 
has  a  reasonable  likefihood  of  adversely 
affecting  human  health  or  the 
environment. 

11.5  Proper  Operation  and 
Maintenance 

A  permittee  shall  at  all  times  properly 
operate  and  maintain  all  facilities  and 
systems  of  treatment  and  control  (and 
related  appurtenemces)  that  are  installed 
or  used  by  a  permittee  to  achieve 
compliance  with  the  conditions  of  this 
Permit.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  and  appropriate 
quality  assurance  procedures.  This 
provision  requires  the  operation  of  back- 
up or  auxiliary  facilities  or  similar 
systems  only  when  the  operation  is 
necessary  to  achieve  compliance  with 
the  conditions  of  this  Permit. 


11.6  Bypass  of  Treatment  Facilities 

11.6.1  Bypass  Not  Exceeding 
Limitations.  Bypass  of  treatment  is 
prohibited  if  such  bypass  will  produce 
a  discharge  which  exceeds  the  effluent 
limitations  of  the  Permit.  EPA  or  ADEC 
may  take  enforcement  action  against  a 
permittee  for  a  bypass,  unless: 

(a)  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

(b)  Tnere  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
dowmtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
shall  have  been  installed  in  the  exercise 
of  reasonable  engineering  judgment  to 
prevent  a  bypass  that  occurred  during 
normal  periods  of  equipment  downtime 
or  preventive  maintenance;  and 

(c)  A  permittee  submitted  notices  as 
follows: 

Notice  of  an  anticipated  bypass.  If  a 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible,  at  least  10  days  before  the 
date  of  the  bypass. 

Notice  of  an  unanticipated  bypass.  A 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  under 
"Noncompliance  Reporting"  (see  at 
section  10). 

11.6.2  Bypass  Approval.  EPA  and 
ADEC  may  approve  an  anticipated 
bypass,  after  considering  its  adverse 
effects,  if  EPA  and  ADEC  determine  that 
it  will  meet  the  three  conditions  listed 
above  at  section  11.6.1  of  this  Permit. 

11.7  Upset  Conditions 

11.7.1  Effect  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompUance  with 
such  technology-based  permit  effluent 
limitations  if  a  permittee  meets  the 
requirements  of  section  11.7.2.  No 
determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

11.7.2  Conditions  Necessary  for  a 
Demonstration  of  Upset.  A  permittee 
who  vtdshes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate 
through  properly  signed, 
contemporaneous  operating  logs  or 
other  relevant  evidence  that: 

(a)  An  upset  occurred  and  that  a 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(b)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(c)  The  permittee  siibmitted  notice  of 
the  upset  as  required  under  "Reporting 
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of  Noncompliance"  (see  at  section  10); 
and 

(d)  The  permittee  complied  with  any 
remedial  measures  as  required  under 
"Duty  to  Mitigate"  (see  at  section  11.4). 

11.7.3     Burden  of  Protjf .  In  any 
enforcement  proceeding,  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

11.8    Toxic  Pollutants 

Each  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  those  standards  or 
prohibitions. 

12    General  Provisions 

12.1  Permit  Actions 

This  Permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  a  permittee  for 
a  permit  modification,  revocation  and 
reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  condition. 

12.2  Duty  to  Reapply 

If  a  permittee  intends  to  continue  an 
activity  regulated  by  this  Permit  after 
the  expiration  date  of  this  Permit,  a 
permittee  must  submit  a  new  NOI  60 
days  before  the  expiration  of  this 
Permit. 

12.3  Duty  to  Provide  Information 

A  permittee  shall  furnish  to  EPA  and 
ADEC,  within  the  time  specified  in  the 
request,  any  information  that  EPA  or 
ADEC  may  request  to  determine 
whether  cause  exists  for  modifying, 
revoking  and  reissuing,  or  terminating 
this  Permit,  or  to  determine  compliance 
with  this  Permit. 

A  permittee  shall  also  furnish  to  EPA 
or  ADEC,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
Permit. 

EPA  may  require  any  discharger 
authorized  by  a  general  permit  to  apply 
for  and  obtain  an  individual  NPDES 
permit  in  accordance  with  40  CFR 
122.28(b)(3). 

12.4  Other  Information 

When  a  permittee  becomes  aware  that 
it  failed  to  submit  any  relevant  facts  in 
a  permit  application  or  NOI,  or  that  it 
submitted  incorrect  information  in  a 
permit  application,  NOI,  or  any  report  to 
EPA  or  ADEC,  it  shall  promptly  submit 
the  omitted  facts  or  corrected 
information. 


12.5    Signatory  Requirements 

All  applications  reports  or 
information  submitted  to  EPA  and 
ADEC  shall  be  signed  and  certified. 

12.5.1  Permit  Applications.  All 
permit  applications  shall  be  signed  as 
follows: 

(a)  For  a  corporation:  By  a  responsible 
corporate  officer. 

(b)  For  a  partnership  or  sole 
proprietorship:  By  a  general  partner  or 
the  proprietor,  respectively. 

(c)  For  a  municipaUty,  state,  federal, 
or  other  public  agency:  By  either  a 
principal  executive  officer  or  ranking 
elected  official. 

12.5.2  Required  Reports  and 
Information.  All  reports  required  by  this 
Permit  and  other  information  requested 
by  EPA  or  ADEC  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

(a)  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submittal  to  EPA  and  ADEC,  and 

(b)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position.) 

12.5.3  Changes  to  Authorization.  If 
an  authorization  under  "Signatory 
Requirements"  (see  at  section  12.5)  is  no 
longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility, 

a  new  authorization  satisfying  the 
requirements  of  this  section  must  be 
submitted  to  EPA  and  ADEC  prior  to  or 
together  with  any  reports,  information, 
or  applications  to  be  signed  by  an 
authorized  representative. 

12.5.4  Certification.  Any  person 
signing  a  document  required  by  this 
Permit  shall  make  the  following 
certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were 
prepared  under  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 


belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations. 

12.6  A  vai lability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  part  2,  all 
reports  prepared  in  accordance  with  this 
Permit  shall  be  available  for  public 
inspection  at  the  offices  of  EPA  and 
ADEC.  A  permittee  may  claim  certain 
types  of  information  as  business 
confidential.  When  the  information  is 
submitted  in  response  to  a  permit 
requirement,  the  permittee  will  need  to 
identify  which  documents  or  portions  of 
documents  are  company  confidential 
(see  40  CFR  2.203(b)).  As  required  by 
the  Act,  permit  applications,  permits, 
and  effiuent  data  shall  not  be 
considered  confidential. 

12.7  Inspection  and  Entry 

A  permittee  shall  allow  EPA,  ADEC, 
or  an  authorized  representative 
(including  an  authorized  contractor 
acting  as  a  representative  of  the 
Administrator),  upon  the  presentation  of 
credentials  and  oUier  documents  as  may 
be  required  by  law,  to  enter  a 
permittee's  premises  where  a  regulated 
facility  or  activity  is  located  or 
conducted,  or  where  records  must  be 
kept  under  the  conditions  of  this  Permit; 
have  access  to  and  copy,  at  reasonable 
times,  any  records  that  must  be  kept 
under  the  conditions  of  this  Permit; 
inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  Permit;  and  sample 
or  monitor  at  reasonable  times,  for  the 
purpose  of  assuring  permit  compliance 
or  as  otherwise  authorized  by  the  Act, 
any  substances  or  parameters  at  any 
location. 

12.8  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  Permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  a  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  a  permittee  is  or  may 
be  subject  under  section  311  of  the  Act. 

12.9  Property  Rights 

The  issuance  of  this  Permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  per<:onal  rights,  nor 
any  infringement  of  fwbral,  state  or 
local  laws  or  regulations. 
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12.10  Severability 

The  provisions  of  this  Permit  are 
severable.  If  any  provision  of  this 
Permit,  or  the  i  pplication  of  any 
provision  of  th  s  Permit  to  any 
circumsteince,  is  held  invalid,  the 
application  of  4uch  provision  to  other 
circumstances.! and  the  remainder  of 
this  Permit,  shnll  not  be  affected 
thereby. 

12.11  Tmnsftrs 

This  Permit  pay  be  automatically 
transferred  to  »  new  permittee  if  the 
current  permittee  notifies  EPA  at  least 
30  days  in  advance  of  the  proposed 
transfer  date;  tlie  notice  includes  a 
written  agreement  between  the  existing 
and  new  permittees  containing  a 
specific  date  fck  transfer  of  permit 
responsibility,  Coverage,  and  liability 
between  them;  and  EPA  does  not  notify 
the  existing  petmittee  and  the  proposed 
new  permittee  pf  EPA's  intent  to 
modify,  or  revcflce  and  reissue  the 
permit.  If  this  liotice  is  not  received,  the 
transfer  is  effective  on  the  date  specified 
in  the  agreement. 

12.12  State  Utws 

Nothing  in  this  Permit  shall  be 
construed  to  pijeclude  the  institution  of 
any  legal  actio4  or  relieve  a  permittee 
from  emy  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Act. 

13    Definition!  and  Acronyms 

Ai4C  means  ^laska  Administrative 
Code. 

Accumulatio  n  means  any  deposit  of 
ground  or  ungr  3und  solid  seafood 
processing  wastes  gathered  or  heaped 
up  at  and  around  the  terminus  of  an 
outfall  which  cbuld  reasonably  be 
attributed  to  a  discharge  from  the 
outfall. 

ADEC  means  Alaska  Department  of 
Environmental  Conservation. 

Bypass  means  the  intentional 
diversion  of  w^te  streams  from  any 
portion  of  a  treatment  facility. 

CFR  means  tke  Code  of  Federal 
Regulations. 

Coastal  zone  means  the  waters  within 
three  nautical  riiles  of  the  Pribilof 
Islands. 

Cooling  wate  r  means  once-through 
non-contact  cooling  water. 

CWA  means  ihe  Clean  Water  Act. 


Discharge  of 
addition  of  any 


a  pollutant  means  any 
"pollutant"  or 
combination  o^  pollutants  to  "waters  of 
the  United  Statjs"  from  any  "point 


source 


Domestic  wastewater  means 
waterbome  human  wastes  and  gray 
water. 

EPA  means  the  United  States 
Environmental  Protection  Agency. 

Exclusion  zone  means  witnin  one-half 
nmi  of  areas  of  special  concerns  or  in 
the  case  of  Steller  sea  lion  rookeries,  3 
nmi. 

Garbage  means  all  kinds  of  victual, 
domestic,  and  operational  waste, 
excluding  fresh  fish  and  parts  thereof, 
generated  during  the  normal  operation 
and  liable  to  be  disposed  of 
continuously  or  periodically  except 
dishwater,  gray  water,  and  those 
substances  that  are  defined  or  listed  in 
other  Annexes  to  MARPOL  73/78. 

GPS  means  Global  Positioning 
System. 

Gray  water  means  materials 
discharged  from  sinks,  safety  showers, 
eye-wash  stations,  hand-washing 
stations,  galley,  laundries,  bath,  and 
shower  wastewater  which  do  not 
contain  hiunan  body  wastes. 

Marine  environment  means  that 
territorial  seas,  the  contiguous  zone  and 
the  oceans. 

Marine  sanitation  device  includes  any 
equipment  for  installation  on-board  a 
vessel  which  is  designed  to  receive, 
retain,  treat,  or  discharge  sewage,  or  any 
process  to  treat  such  sewage  (discharge 
of  raw  sewage  is  not  allowed  within  the 
three  mile  limit  of  U.S.  waters). 

MLLW  means  mean  lower  low  water. 

MSD  means  marine  sanitation  device. 

NMFS  means  United  States  National 
Marine  Fisheries  Service. 

NO/ means  a  "Notice  of  Intent,"  that 
is,  an  application,  to  be  authorized  to 
discharge  under  a  general  NPDES 
permit. 

Pollutant  means  dredged  spoil,  solid 
waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt  and 
industrial,  municipal,  and  agricultural 
waste  discharged  into  water. 

Seafood  means  the  raw  material, 
including  fi-eshwater  and  saltwater  fish 
and  shellfish,  to  be  processed,  in  the 
form  in  which  it  is  received  at  the 
processing  plant. 

Seafood  process  waste  means  the 
waste  fluids,  organs,  flesh,  bones,  and 
chitinous  shells  produced  in  the 
conversion  of  aquatic  animals  fi-om  a 
raw  form  to  a  marketable  form. 

Severe  property  damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 


be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

Sewage  means  human  body  wastes 
and  the  wastes  fix>m  toilets  and  other 
receptacles  intended  to  receive  or  retain 
body  wastes. 

Upset  means  an  exceptional  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  wrilh 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

U.S.C.  means  United  States  Code. 

USFWS  means  United  States  Fish  and 
Wildlife  Service. 

Water  depth  means  the  depth  of  the 
water  between  the  surface  and  the 
seafloor  as  measured  at  mean  lower  low 
water  (0.0). 

[FR  Doc.  99-232  Filed  1-6-99;  8:45  am) 
BILLING  CODE  SS60-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  0MB  for 
Review  and  Approval 

December  30, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
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information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  8, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW, 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  informaticm  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0170. 

Title:  Section  73.1030.  Notification 
Concerning  Interference  to  Radio 
Astronomy,  Research,  and  Receiving 
Installations. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  57. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  29  hours. 

Total  Annual  Costs:  $8,550. 

Needs  and  Uses:  Section  73.1030 
requires  licensees  to  provide 
simultaneous  written  notification  to  the 
Interference  Office  at  Green  Bank,  WV 
when  an  appUcation  is  filed  v^rith  the 
FCC  proposing  to  operate  a  short-term 
broadcast  auxiliary  station;  an  applicant 
seeks  authority  to  construct  a  new 
broadcast  station;  or  an  appUcant  seeks 
authority  to  make  changes  in  the 
frequency,  power,  antenna  height,  or 
antenna  directivity  of  an  existing  station 
within  the  geographical  coordinates  of 
the  National  Radio  Astronomy 
Observatory  site  in  Green  Bank,  WV,  or 
the  Naval  Radio  Research  Observatory 
site  at  Sugar  Grove,  WV. 

On  September  26,  1997,  the 
Commission  adopted  a  Report  and 
Order  in  ET  Docket  No.  96-2  which 
established  a  coordination  zone  that 
covers  the  islands  of  Puerto  Rico, 
Desecho.  Mona,  Vieques,  and  Culebra 
within  the  Commonwealth  of  Puerto 
Rico.  The  coordination  zone  requires 
applicants  for  new  and  modified  radio 
facilities  in  various  communications 


services  within  the  coordination  zone  to 
provide  notification  of  the  technical 
parameters  of  proposed  operations  to 
the  Arecibo  Radio  Astronomy 
Observatory  at  the  time  their 
appUcations  are  submitted  to  the 
Commission.  Statutory  authority  for  this 
collection  of  information  is  contained  in 
Section  154(i)  of  the  Communications 
Act  of  1934,  as  amended. 

The  data  are  used  by  the  Interference 
Office  to  enable  them  to  file  comments 
or  objections  with  the  FCC  in  response 
to  the  notification  in  order  to  minimize 
potential  harmful  interference  to  the 
National  Radio  Astronomy  Observatory 
site  located  in  Green  Bank,  WV  and  the 
Naval  Radio  Research  Observatory  in 
Sugar  Grove,  WV.  The  notification  to 
the  Arecibo  Radio  Astronomy 
Observatory  in  Puerto  Rico  will  enable 
the  Observatory  to  receive  information 
needed  to  assess  whether  an 
application's  proposed  operations  will 
cause  harmful  interference  to  the 
Observatory's  operations  and  vtrill 
promote  efficient  resolution  of  problems 
through  coordination  between 
applicants  and  the  Observatory. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  99-327  Filed  1-6-99;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meetings 

agency:  Federal  Election  Commission. 
DATE  a  TIME:  Tuesday,  January  12, 1999 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  meeting  vnll  be  closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  43 7g.  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Wednesday,  January  13, 

1999  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  hearing  will  be  open  to  the 

public. 


MATTER  BEFORE  THE  COMMISSION:  1996 

Democratic  National  Convention 

Committee.  Inc. 

DATE  &  TIME:  Thursday,  January  14. 1999 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C.  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Advisory  Opinion  1998-26:  The 
Friends  of  Mary  Landrieu.  Inc.,  by 
counsel,  G.  Anthony  Geldeman,  ID. 

1999  Legislative  Recommendations. 

Report  of  the  Audit  Division  on 
Buchanan  for  President,  Inc. 

Report  of  the  Audit  Division  on 
Clinton/Gore  '96  Primary  Committee, 
Inc. 

Report  of  the  Audit  Division  on 
Clinton/Gore  '96  General  Committee, 
Inc.  and  Clinton/Gore  '96  General 
Election  Legal  and  Accounting 
Compliance  Fund. 

Report  of  the  Audit  Division  on  the 
Dole  for  President  Committee.  Inc. 
(Primary). 

Report  of  the  Audit  Division  on  the 
Dole/Kemp  '96  and  Dole/Kemp 
Compliance  Committee.  Inc.  (General). 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 
Maijorie  W.  Emmons. 
Secretary  of  the  Commission. 
[PR  Doc.  99-378  Filed  1-5-99;  11:15  am) 
MLUNO  CODE  e71S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
[Dock0tNo.98F-1O34] 

Solvay  S.A.;  Filing  of  Food  Additive 
Petition;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  December  2,  1998  (63  FR 
66549).  The  document  announced  the 
filing  of  a  food  additive  petition  (FAP 
8B4634)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of 
naphthalene  sulfonic  acid-formaldehyde 
condensate,  sodium  salt  as  an  emulsifier 
in  vinylidene  chloriiie  copolymer  or 
homopolymer  coatings  applied  to 
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polypropylene!  polymer  films  and 
polyethylene  phthalate  polymer  films 
intended  for  u$e  in  contact  with  food. 
The  document^  was  published  with  an 
error.  This  dodument  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrijion  {HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202^ia-3081. 

hi  FR  Doc.  9B-32023,  appearing  on 
page  66549  in  the  Federal  Register  of 
Wednesday,  December  2, 1998,  the 
following  correction  is  made: 

On  page  66549,  in  the  second  column, 
in  the  fifth  lin^  imder  the 
"SUPPLEMENTARY  INFORMATION" 
caption.  "(FAP  8B4634)"  is  corrected  to 
read  "(FAP  9B4634)." 

Dated:  Decera^r  18. 1998. 
George  H.  Pauli^ 

Acting  Director,  Office  ofPremarket 
Approval,  Cent^  for  Food  Safety  and  Applied 
Nutrition. 

(FR  [)oc.  99-330  Filed  1-6-99;  8:45  ami 
BILUNG  CODE  41M|«1-f 

DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Veterinary  IMedicine  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  ftnd  Drug  Administration, 

HHS. 

ACTION:  Notice! 


This  notice  { nnounces  a  forthcoming 
meeting  of  a  piiblic  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
pubUc.  I 

Name  ofCorfimittee:  Veterinary 
Medicine  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  ad^ce  and 
recommendations  to  the  agency  on 
FDA's  regulatcjry  issues. 

Date  and  Tiifxe:  The  meeting  will  be 
held  on  ]anuaitr  25  and  26,  1999,  8:30 
a.m.  to  4  p.m.  [ 

Location:  Hqliday  Inn,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Contact:  Jon|F.  Scheid,  Center  for 
Veterinary  Medicine  (HFV-12),  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville.MD  20855,  301-827- 
6514,  or  FDA  Advisory  Committee 
Information  Like,  1-800-741-8138 
(301^43-0572  in  the  Washington,  DC 
area),  code  12346.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  Thq  committee  will  discuss  a 
proposed  framework  on  how  to  evaluate 


the  potential  public  health  hazard  from 
resistant  pathogens  and  resistance  genes 
associated  with  the  use  of 
antimicrobials  in  food  animals. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  15, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  11  a.m.  on  January  26, 1999. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  January  15, 
1999,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  31, 1998. 

Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-329  Filed  1-6-99;  8:45  am] 

BILLMQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heaitti  Care  Financing  Administration 

[Document  Identlftor  HCFA-R-191] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Granting  and  Withdrawal  of  Deeming 
Authority  to  National  Accreditation 
Organizations  and  Supporting 
Regulations  in  42  CFR  Sections  488.4- 
9  and  488.201; 

Form  No.:  HCFA-R-191  (OMB# 
0938-0690); 

Use:  The  information  collected  is 
used  by  HCFA  to  determine  whether  a 
private  accreditation  organization's 
criteria  for  granting  accreditation  is 
equal  to  or  more  stringent  than  the 
criteria  used  by  Medicare  to  determine 
provider  and  supplier  eligibility  for 
participation  in  the  Medicare  Program; 

Frequency:  Quarterly  and  On 
occasion; 

Affected  Public:  Not-for-profit 
institutions,  and  Business  or  other  for- 
profit; 

Number  of  Respondents:  5; 

Total  Annual  Responses:  20; 

Total  Annual  Hours:  405. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Secxuity  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  December  29, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-284  Filed  1-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier  HCFA-R-79] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

hi  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
bujden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Payment  Adjustment  for  Sole 
Community  Hospitals  and  Supporting 
Regulations  in  42  CFR  412.92; 

Form  No.:  HCFA-R-79  (OMB#  0938- 
0477); 

Use:  Hospitals  designated  as  "Sole 
Commimity  Hospitals"  that  experience 
a  five  percent  decrease  in  discharges  in 
one  cost  reporting  period,  due  to 
unusual  circumstances,  beyond  its 
control,  may  request  an  adjustment  to 
its  Medicare  payment  amount; 

Frequency:  On  occasion; 

Affected  Public:  Not-for-profit 
institutions,  Business  or  other  for-profit, 
and  State,  Local  or  Tribal  Government; 

Number  of  Respondents:  40; 

Total  Annual  Responses:  40; 

Total  Annual  Hours:  160. 

To  obtain  copies  of  the  supporting 
statement  tmd  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yovu 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 


Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawrn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  December  24, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[PR  Doc.  99-285  Filed  1-6-99;  8:45  am) 
BILUNO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-A-137] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Depeulment  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  pubhc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (IJ  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  Information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 


are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  prior  to  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  Part 
1320.  The  Agency  cannot  reasonably 
comply  with  the  normal  clearance 
procedures  because  public  harm  is 
likely  to  result  due  to  the  possibihty  of 
the  Medicare  program  being  unable  to 
recover  mistaken  payments.  The 
collection  of  this  information  is  needed 
in  order  for  Medicare  to  recover 
mistaken  payments  where  a  group 
health  plan  (GHP)  should  have  paid 
primary  to  Medicare.  Medicare  supplies 
the  questionnaire/instructions  to 
identified  employers  and  uses  the 
completed  questionnaires  to  identify 
situations  where  Medicare  should  pay 
secondary  to  a  GHP  for  future  claims 
and/or  mistakenly  paid  primary  to  a 
GHP  in  the  past.  The  instructions  direct 
employers  to  supply  information 
needed  for  compliance  with  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA  1996)  and  reflect  Balanced 
Budget  Act  of  1997  (BBA  1997)  changes 
to  the  Medicare  Secondary  Payer 
provisions  relating  to  end  stage  renal 
disease  and  third  party  payers,  etc.  The 
information  collected  for  DCIA  1996 
compliance  will  include  the  names, 
addresses  and  tax  identification 
numbers  (TINs)  of  the  following  entities: 
the  GHP,  the  insurer,  any  third  party 
administrator  for  the  GHP,  any  other 
plan  sponsor,  and  the  claims'  processor. 
(This  is  in  addition  to  the  TIN 
information  which  is  already  collected 
with  respect  to  the  employer.) 

The  above  referenced  revisions  are 
critical  to  HCFA  compliance  with  the 
DCIA  1996,  which  in  turn  is  critical  to 
HCFA's  goal  of  obtaining  a  clean  Office 
of  Inspector  General  (OIG)  audit  opinion 
under  the  Chief  Financial  Officer  Act. 
One  of  the  factors  in  obtaining  a  clean 
opinion  is  compliance  with  applicable 
statutes  and  regulations.  Additionally, 
Congress  has  expressed  a  continuing 
interest  in  agencies'  compliance  with 
DCIA  1996. 

Thus,  additional  questions  and 
information  were  incorporated  about 
these  MSP  changes  in  our  revised 
booklet. 

We  believe  that  compliance  with  the 
Data  Match  does  not  impose  capital 
cost.  HCFA  continues  to  strive  to  make 
the  process  as  efficient  as  possible.  We 
offer  the  following  supporting 
information: 

A.  Employers  are  only  required  to 
complete  the  questionnaires  for  those 
workers  who  are  Medicare  beneficiaries 
(or  whose  spouses  are  Medicare 
beneficiaries.)  They  do  not  complete  the 
questionnaire  for  their  entire  workforce. 


1026 


Federal  Register /Vol.  64,  No.  4 /Thursday,  January  7,  1999 /Notices 


Employers  are  questioned  only  when  a 
worker's  incoi  le  is  above  the  tolerance 
level. 

B.  All  empl(  yers  may  complete  the 
Data  Match  questionnaire  manually 
(handwritten,  ;yped,  etc.). 

C.  Employe]  s  with  20  through  499 
employees  who  are  Medicare 
beneHciaries  (i  )r  spouses  of 
beneficiaries)  or  whom  they  must 
complete  the  c  uestionnaires  may  submit 
the  Data  Matcl  i  Questionnaire  via  a 
"Bulletin  Board."  The  use  of  the 
"Bulletin  Board"  requires  only  access  to 
a  personal  con  puter  and  a  modem. 

D.  For  large  jmployers,  whose 
business  is  likdly  to  operate  in  a 
mainframe  environment  with  500  or 
more  employe  ss  who  are  Medicare 
beneficiaries  (dr  spouses  of 
beneficiaries)  i  or  whom  they  must 
complete  the  questionnaires,  we  offer 
the  option  of  ai  electronic  media 
submission  of  he  questionnaire. 

In  order  to  ci  ipture  accurate 
information  in  a  timely  manner,  we 
would  like  to  e  xpedite  the  review  and 
clearance  process  of  this  booklet  outside 
of  the  normal  time  frame. 

HCFA  is  requesting  OMB  review  and 
approval  of  thi  >  collection  within  eleven 
working  days,  vith  a  180-day  approval 
period.  Written  comments  and 
recommendati(  ins  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  beldw  within  ten  working 
days.  During  tliis  180-day  period,  we 
will  publish  a  <  eparate  Federal  Register 
notice  announc  ing  the  initiation  of  an 
extensive  60-dj  y  agency  review  and 
public  commer  t  period  on  these 
requirements.  We  will  submit  the 
requirements  f(  r  OMB  review  and  an 
extension  of  th:  s  emergency  approval. 

Type  of  Infoitnation  Collection 
flequesf;  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Internal  Revenue  Service/Social 
Security  Administration/Health  Care 
Financing  Adm  inistration  Data  Match 
and  Supporting  Regulations  in  42  CFR 
Section  411. 20-^411.206; 

Form  No.:  H(tFA-R-137  (OMB# 
0938-0565); 

Use:  The  pur  )ose  of  this  collection  is 
to  save  the  Med  icare  program,  money. 
MSP  is  essentially  the  same  concept 
known  in  the  p^vate  insurance  industry 
as  coordination!  of  benefits,  and  refers  to 


those  situations 


assumes  a  secondary  payer  role  (private 
insurance  beinj  the  primary  payer)  for 
covered  serviced  provided  to  a  Medicare 
beneficiary.  It  is  HCFA's  responsibility 


where  Medicare 


to  implement  the  various  Medicare 
Secondary  Payer  (MSP)  provisions; 

Frequency:  Semi-annually; 

Affected  Public:  Federal  Government, 
Individuals  or  Households,  Business  or 
other  for-profit.  Not-for-profit 
institutions.  Farms,  State,  and  Local  or 
Tribal  Government; 

Number  of  Respondents:  276,251; 

Total  Annual  Responses:  276,251; 

Total  Annual  Hours:  1,096,181. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
Information  requirements.  However,  as 
noted  above,  comments  on  these 
Information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  within  ten  working 
days: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Seciuity  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards  Attention:  Dawn 
Willinghan  Room  N2-14-26  7500 
Security  Boulevard  Baltimore, 
Maryland  21244-1850;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167  Attn:  Allison 
Herron  Eydt.  HCFA  Desk  Officer. 

Dated:  December  30, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[PR  Doc.  99-283  Filed  1-6-99;  8:45  ami 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Disadvantaged 
Assistance  Tracking  and  Outcome 
Report  (DATOR}—NEW.  The  Health 
Careers  Opportunity  Program  (HCOP) 
and  the  Centers  of  Excellence  (COE) 
program  provide  opportunities  for 
under  represented  minorities  and 
disadvantaged  individuals  to  enter  and 
graduate  from  health  professions 
schools.  The  Disadvantaged  Assistance 
Tracking  and  Outcome  Report  (DATOR) 
will  be  used  to  track  program 
participants  through  the  health 
professions  pathway  to  a  health 
professions  practice  outcome.  The 
current  inability  to  track  students' 
educational  progress  in  the  health 
professions  is  a  major  impediment  in 
assessing  the  outcome  of  these 
programs.  There  is  currently  no 
identifier  used  that  transcends  the 
various  education  levels,  professional 
disciplines,  and  educational 
institutions. 

The  DATOR  form,  to  be  completed 
annually  by  HCOP  and  COE  grantees, 
includes  basic  data  on  student 
participants  (name;  social  security 
number;  gender;  race/ethnicity;  targeted 
health  professions;  their  status  in  the 
educational  pipeline  from  pre- 
professional  through  professional 
training;  financial  assistance  received 
under  sections  736  and  739  of  the 
PubUc  Health  Service  Act  in  the  form  of 
stipends;  fellowships  or  per  diem;  and, 
their  employment  or  practice  setting 
following  their  entry  into  the  health  care 
work  force.) 

Estimates  of  aimualized  burden  are  as 
follows: 
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Type  of  form 


DATOR 


Number  of  re- 
spondents 


200 


Responses 
per  respond- 
ent 


1 


Hours  per 
response 


1 
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Total  txjrden 
hours 


200 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  30, 1998. 

James  J.  Corrigan, 

Associate  Administrator  for  Program  and 
Management  Support. 

(FR  Doc.  99-316  Filed  1-6-99;  8:45  ami 

8ILUN6  CODE  4160-1S-(> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-1 30-1 020-00;  GP9-0067] 

Notice  of  Meeting  of  the  Eastern 
Washington  Resource  Advisory 
Council 

agency:  Bureau  of  Land  Management, 

Spokane  District. 

ACTION:  Meeting  of  the  Eastern 

Washington  Resource  Advisory  Coimcil; 

February  3, 1999,  in  Spokane 

Washington. 

SUMMARY:  A  meeting  of  the  Eastern 
Washington  Resource  Advisory  Council 
will  be  held  on  February  3, 1999.  The 
meeting  will  convene  at  8:30  a.m.,  at  the 
Spokane  District  Office  of  the  Bureau  of 
Land  Management,  1103  N.  Fancher, 
Spokane,  Washington  99212-1275.  The 
meeting  will  adjourn  upon  conclusion 
of  business,  but  no  later  than  4:30  p.m. 


Public  comments  will  be  heard  from 
10:00  a.m.  until  10:30  a.m.  If  necessary 
to  accommodate  all  wishing  to  make 
public  comments,  a  time  limit  may  be 
placed  upon  each  speaker.  At  an 
appropriate  time,  the  meeting  will 
adjourn  for  approximately  one  hour  for 
lunch.  Topics  to  be  discussed  include: 
Forest  Health,  Land  Exchanges  and  an 
update  on  the  Interior  Columbia  Basin 
Ecosystem  Management  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
CUfford  D.  Ligons,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spokane, 
Washington  99212-1275;  or  call  509- 
536-1200. 

Dated:  December  31, 1998. 
Gary  J.  Yeager, 
Acting  District  Manager. 
[FR  Doc.  99-273  Filed  1-6-99;  8:45  am] 

BILUNG  CODE  4310-33-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-921-41-5700;  WYW141848] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW141848  for  lands  in  Campbell 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 


the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  I6V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW141848  effective  September 
1. 1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Chief,  Leasable  Minerals  Section. 
[FR  Doc.  99-288  Filed  1-6-99;  8:45  ami 
BILUNQ  CODE  4310-22.M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-956-98-1 420-00] 

Colorado:  Filing  of  Plats  of  Survey 

December  30,  1998. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  2850  Youngfield 
Street,  Lakewood,  Colorado,  80215- 
7093,  effective  10:00  am,  December  30. 
1998.  All  inquires  should  be  sent  to  this 
address. 


Township 

Range 

Meridian 

Group  No. 

Approval  date 

T11S 

R.  79  W 

6 

6 

1023 
1023 

T  12  S 

R.  79  W 

November  19.  1998. 
November  19.  1998. 

Donald  W.  Ashbaugh, 

Acting  Chief,  Cadastral  Surveyor  for 
Colorado. 

(FR  Doc.  99-290  Filed  1-6-99;  8:45  am) 

BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-957-00-1 420-00:  GP9-0064] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 


to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  bom  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  37  S.,  R.  1  E..  accepted  November  30. 1998 
T.  30  S..  R.  5  W..  accepted  December  4. 1998 
T.  34  S..  R.  5  W.,  accepted  October  23. 1998 
T.  28  S..  R.  7  W..  accepted  November  12. 
1997 
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iiccepted  October  23. 1998 
iccepted  October  23. 1998 


accepted  December  4,  1998 
accepted  November  23, 


T.  35S.,R.  7  W.. 
T.  38S.,R.  8W., 

Washington 

T.  36  N.,  R.  42  E. 
T.  26N.,R.  13  W 
1998 

If  protests  agj  inst  a  survey,  as  shown 
on  any  of  the  at  ove  plat(s),  are  received 
prior  to  the  dati  of  official  filing,  the 
filing  will  be  stiyed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protest^  have  been  dismissed 
and  become  final  or  appeals  from  the 
dissmissal  affirmed. 

The  plat(s)  wfU  be  placed  in  the  open 
fields  of  the  Or^on  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue.  Portland,  Oregon  97201,  and 
will  be  availablte  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  up  on  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survei  must  file  with  the  State 
Director,  Bureaii  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  Iprior  to  the  proposed 
official  filing  d$te  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  hp  filed  with  the  State 
Director  withii^  thirty  (30)  days  after  the 
proposed  officijal  filing  date. 

The  above-lifted  plats  represent 
dependent  resiirveys,  survey  and 
subdivision.     I 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Aven^ie)  P.O.  Box  2965. 
Portland.  Oregbn  97208. 

Dated  Decemb;r  21, 1998. 
Robert  D.  DeVinsy,  Ir., 
Chief.  Branch  ofHealtyand  Records  Services. 
(FR  Doc.  99-282JFiled  1-6-99;  8:45  am) 

MLUNQ  COOE  4310M3-M 

DEPARTMENt  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Air  Force  Flight  Test 
Center,  EdwaDds  Air  Force  Base,  CA 

agency:  Natiohal  Park  Service.  DOL 
ACTION:  Notice. 


Notice  is  he^by  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protecion  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  ian  inventory  of  human 
remains  and  associated  funerary  objects 


in  the  possession  of  the  Air  Force  Flight 
Test  Center  (AFFTC).  Edwards  Air  Force 
Base,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  AFFTC 
professional  staff  in  consultation  with 
representatives  of  the  Chemehuevi 
Indian  Tribe  of  the  Chemehuevi 
Reservation,  the  San  Manuel  Band  of 
Serrano  Mission  Indians  of  the  San 
Manual  Reservation,  the  Morongo  Band 
of  Cahuilla  Mission  Indians  of  the 
Morongo  Reservation,  and  the  Colorado 
River  Indian  Tribes  of  the  Colorado 
River  Indian  Reservation. 

SUMMARY:  Between  1972  and  1990, 
human  remains  representing  nine 
individuals  were  recovered  from  five 
archaeological  sites  on  Edwards  Air 
Force  Base  (EAFB).  These  sites  include: 
CA-LAN-1296  (one  possible  and  three 
probable  cremations);  CA-KER-2060/H 
(one  cremation  and  one  inhumation); 
CA-KER-2241  (one  interment  unknown 
type);  CA-LAN-1158  (one  cremation); 
and  CA-KER-796  (one  interment, 
unknown  type).  No  known  individuals 
were  identified.  Associated  funerary 
objects  include  three  projectile  points 
(two  arrow  points  and  one  dart  point), 
one  bone  tool.  18  shell  beads,  £md  two 
modified  shell  fragments.  The 
ethnohistoric  information  establishing 
the  relationship  between  these  tribes 
and  the  Native  American  human 
remains  and  associated  funerary  objects 
consists  of  ethnographies,  language 
studies,  Spanish  mission  records,  oral 
interviews,  and  other  sources  (Earle 
1997).  No  xmassociated  funerary  objects, 
sacred  objects,  or  objects  of  cultural 
patrimony  were  identified  in  the 
collection. 

In  1972.  one  human  cranial  bone 
fragment  representing  one  individual 
was  recovered  from  the  surface  during 
legally  authorized  excavations  at  the 
CA-LAN-1296  (AVAS-1;  EAFB- 1000) 
site  by  the  Antelope  Valley 
Archaeological  Society  (AVAS)(EAFB 
Historic  Preservation  Office  file  72-A). 
No  consultation  was  done  at  the  time  of 
the  discovery  of  the  cranial  bone 
fragment.  The  cranial  bone  fragment 
(ISOCATi  2181;  AVAS  l-38a)  appears  to 
have  been  part  of  a  cremation  interment. 
No  associated  funerary  objects  were 
found  with  the  cranial  bone  fragment. 

In  1988,  Regional  Environmental 
Consultants  (RECON)  conducted  legally 
authorized  test  excavations  at  CA-LAN- 
1296  and  recovered  human  bone 
representing  three  individuals  (Hector  et 
al.  1988).  The  first  individual  is 
represented  by  18  unidentified  human 
bone  fragments  (RECON  CAT#  163- 
119a)  that  were  surface  collected  from  a 
probable  cremation  interment  in  Unit  12 
(Locus  E).  The  artifacts  found  in 


association  with  the  18  human  bone 
fragments  consist  of  five  OliveUa  sp. 
shell  beads  (RECON  CATi  163-118. 
surface)  and  one  Haliotis  sp.  shell 
fragment  (RECON  CATi  163-119d, 
surface).  On  Edwards  AFB.  OliveUa  sp. 
shell  beads  and  Haliotis  sp. shell 
generally  date  to  the  Gypsum  through 
Late  Periods  (2000  B.C.-A.D.  1770).  The 
second  individual  is  represented  by  180 
human  bone  fragments  that  were  surface 
collected  from  a  probable  cremation 
interment  in  Unit  18  (Locus  E).  The 
human  bone  fragments  consist  of  an 
orbit  fragment,  distal  metacarpal 
fragment  (RECON  CATi  163- 196a).  and 
178  unidentified  bone  fragments 
(RECON  CATi  163-196b-d).  The  artifacts 
foimd  in  association  with  the  180 
human  bone  fragments  include:  one 
unidentified  shell  fragment  (RECON 
CATi  163-196f,  surface);  12  unidentified 
shell  beads  (RECON  CATi  163-197,  0-10 
cm);  one  Humboldt  dart  point  (RECON 
CATi  163-199.  0-10  cm);  and  one 
OliveUa  sp.  shell  bead  (RECON  CATi 
163-201, 10-20  cm).  Hiunboldt  dart 
points  and  OliveUa  sp.  shell  beads  are 
diagnostic  artifacts  of  the  Gypsum 
Period  (2000  B.C— A.D.  500).  The  third 
individual  is  represented  by  one  human 
cranial  bone  fragment  (RECON  CATi 
163-231a.  10-20  cm).  The  cranial  bone 
fragment  was  excavated  from  a  probable 
cremation  interment  in  Unit  21  (Locus 
D).  No  associated  funerary  objects  were 
foimd  with  the  cranial  bone  fragment. 

The  estimated  date  of  occupation  at 
the  CA-LAN-1296  site  is  5000  B.C.-A.D. 
1770  based  on  the  presence  of  Pinto, 
Gypsum,  Saratoga  Springs,  and  Late 
Period  components  (Earle  et  al.  1997a). 
Native  Americans  were  not  consulted  at 
the  time  the  human  remains  were 
recovered  from  the  CA-LAN-1296  site. 
The  human  remains  were  not  identified 
as  such  until  they  were  examined  by  Dr. 
Rose  Tyson  of  the  San  Diego  Museum  of 
Man  during  the  NAGPRA  inventory 
process.  The  cultural  affiliation  of  the 
human  remains  can  not  be  positively 
determined  (Campbell  et  al.  1997). 
Ethnohistoric  information,  however, 
indicates  that  the  human  remains  may 
be  affiliated  with  one  of  the  five  tribes 
(Chemehuevi.  Kawaiisu,  Kitanemuk, 
Serrano,  or  Tataviam)  who  utilized  the 
region  in  historic  times  (Earle  1997). 
This  is  supported  by  the  site's  location 
in  the  vicinity  of  historic 
"Ap'avutsiviat"  or  Buckhom  Springs 
(Earle  1997:59). 

In  November  1985.  the  Base  Historic 
Preservation  Officer  (BHPO).  Richard  H. 
Norwood,  recovered  human  bone 
representing  two  individuals  (one 
cremation;  one  inhumation)  during  an 
emergency  investigation  at  site  CA-KER- 
2060/H  (EAFB-617)(EAFB  Historic 


Preservation  Office  files  85-041,  85-0). 
The  first  survey  of  the  site  by  the  BHPO 
was  done  in  April  1985  prior  to  the 
k    construction  of  a  sewage  treatment  pond 
(Norwood  1985).  The  remains  were  not 
found  at  that  time.  During  the 
construction  mechanical  grading 
imcovered  the  himian  bone.  The 
BHPO's  emergency  investigation  of  the 
site  involved:  (1)  a  surface  inspection  of 
"spoil"  piles;  (2)  excavation  of  the 
inhumation  with  the  assistance  of 
Colonel  H.P.  Riessen,  a  US  Air  Force 
Reserve  physical  anthropologist;  and  (3) 
the  excavation  of  seven  1  m  x  1  m  test 
units  in  different  areas  of  the  site.  At  the 
time  the  human  remains  were  collected, 
consultations  were  conducted  with 
Native  Americans  (Kawaiisu  [Lynn 
Bedabe))  and  State  and  Federal 
agencies.  These  included  the:  State  of 
California  Native  American  Heritage 
Commission  (Annette  Ospital);  State  of 
California  Office  of  Historic 
Preservation  (Rob  Jackson);  National 
Park  Service  Interagency  Archeological 
Services  (Holly  Dunbar);  and  National 
Park  Service  Archeological  Assistance 
Division  (Deborah  Katz). 

The  first  individual  at  the  CA-KER- 
2060/H  site  is  represented  by  239 
burned  human  bone  from  a  cremation 
interment  in  Units  1,  5,  6,  and  7.  The 
cremation  was  discovered  in  a  4  m- 
square  area  approximately  5  m  west  of 
the  inhumation  interment  described 
below.  The  ISOCAT  catalog  numbers  for 
the  interment  include:  two  burned 
femur  fitigments  (1639b);  46 
unidentified  bone  fragments  (1673);  1 
unidentified  bone  fragment  (1767);  two 
right  lower  bicuspid  fragments  (1813, 
surface);  five  long  bone  fragments,  three 
cranial  bone  fragments,  and  small  bone 
fragments  (1662,  Unit  1, 10-20  cm);  58 
unidentified  bone  fragments  and  23 
cranial  bone  fragments  (including  thick 
parietal  bone  indicative  of 
anemia)(1663.  Unit  1, 10-20  cm);  one 
tooth  fragment,  two  mandible  fragments, 
seven  unidentified  bone  fragments 
(1763, 1763a-c,  Unit  1,  20-30  cm);  one 
tooth  (1739,  Unit  5,  10-20  cm);  six  tooth 
fragments  (including  one  root  and  one 
incisor  fragment)(1745,  Unit  5,  20-30 
cm);  one  unidentified  burned  bone 
(1746,  Unit  5,  20-30  cm);  one  bicuspid 
fragment  with  severe  occlusal  wear 
(1748,  Unit  5,  30-40  cm);  22  long  bone 
fragments,  one  phalange,  and  eight 
cranial  bone  fragments  (1756,  Unit  6, 
20-30  cm);  two  tooth  fragments 
(including  one  bicuspid  and  one  root) 
and  two  bone  fragments  (1757,  Unit  6, 
20-30  cm);  one  burned  tooth  fragment 
(1664,  Unit  7, 10-20  cm);  two  lower 
bicuspid  fragments  (1669,  Unit  7,  20-30 
cm);  one  extremely  worn  right  lateral 
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mandibular  incisor  (1670,  Unit  7,  20-30 
cm);  left  mandibular  molar  fragments 
with  severe  occlusal  wear  (1671,  Unit  7, 
20-30  cm);  and  one  tooth  fragment 
(1672,  Unit  7,  20-30  cm).  No  artifacts 
were  foimd  in  association  with  the 
cremated  hiunan  bone. 

The  cremated  human  bone  was 
examined  by  Colonel  H.P.  Riessen  in 
1985  and  Dr.  Rose  Tyson  of  the  San 
Diego  Museum  of  Man  during  the 
NAGPRA  inventory  process.  Reissen's 
analysis  found  severe  wear  present  on 
the  occlusal  surfaces  of  the  teeth,  but  no 
evidence  of  caries  or  abscesses  (1985:14- 
16).  All  sutures  on  the  skull  fragments 
are  closed,  and  are  characteristic  of  a 
more  mature  individual.  The  severe 
occlusal  wear,  closed  sutures,  and 
robustness  of  the  bone  indicate  the 
individual  was  a  30  or  so  year  old  male 
with  possible  anemia. 

The  second  individual  at  CA-KER- 
2060/H  consists  of  imbumed  cranial 
and  postcranial  bone  from  an 
inhumation  interment  approximately  5 
m  east  of  the  cremation  described  above 
(Riessen  1985;  Norwood  1985,  1987). 
The  inhumation  did  not  evidence  a 
burial  pit,  but  it  appeared  that  the  grave 
had  been  dug  to  the  level  of  the  caliche. 
Riessen  (1985:3)  describes  the  burial  as 
lying  in  an  extended  position,  face 
upward  with  a  northwest-southeast 
orientation;  head  oriented  to  the 
northwest.  The  ISOCAT  catalog 
numbers  for  the  inhumation  include: 
one  tibia  fragment  (1639a);  post-cranial 
bone  (1640);  and  rib  fragment  (4279). 
Three  artifacts  were  found  in 
association  with  the  inhumation,  and 
include  two  Cottonwood  Triangular 
arrow  points  (ISOCATi  1481. 
translucent  white  chalcedony;  ISOCATi 
1482,  red  and  white  chalcedony)  and 
one  bone  tool  (ISOCATi  1483). 

Riessen  (1985:13)  analyzed  the  bone 
from  the  inhumation  in  1985,  and 
concluded  that  the  individual  was 
probably  a  32  or  so  year  old  male,  5  foot 
7  inches  in  height,  who  showed  no  gross 
evidence  of  trauma  or  pathology.  At  first 
it  was  not  clear  whether  the  well 
preserved  unbumed  bone  in  the 
inhumation  represented  a  Native 
American  or  Euroamerican  burial.  The 
platymeric  index  of  the  individual's 
femur,  for  example,  is  84.4,  a  value 
close  to  that  of  English  populations  and 
higher  than  the  mean  (74)  for  Native 
Americans  (Riessen  1985:14).  Other 
indices  such  as  the  index  of  curvature 
(1.0)  and  index  of  torsion  (21.45), 
however,  are  closer  to  the  mean  values 
for  Native  American  populations.  Based 
on  this  information  and  associated 
Cottonwood  Triangular  arrow  points, 
one  of  which  was  found  in  close 
proximity  to  the  individual's  left  arm. 


the  inhumation  appears  to  be  a  Native 
American  burial  dating  to  the  Saratoga 
Springs  or  Late  Periods  (A.D.  500-1770). 

The  estimated  date  of  occupation  at 
the  CA-LAN-2060/H  site  is  A.D.  500- 
1770.  This  is  primarily  based  on  the 
presence  of  the  aforementioned 
Cottonwood  Triangular  arrow  points 
with  the  inhtunation  (Earle  et  al.  1997a). 
It  is  not  possible  to  positively  determine 
the  cultural  affiUation  of  the  human 
remains  (Campbell  et  al.  1997). 
Ethnohistoric  information  nevertheless 
indicates  that  they  are  probably 
affiliated  with  one  of  the  five 
historically-documented  tribes 
(Chemehuevi,  Kawaiisu,  Kitanemuk. 
Serrano,  or  Tataviam)  in  the  region 
(Earle  1997). 

In  1987,  the  BHPO  surface  collected  a 
fossilized  human  molar  or  premolar 
crown  augment  at  the  CA-KER-2241 
(EAFB-907)  site  (EAFB  Historic 
Preservation  Office  file  88-A).  The 
discovery  of  the  tooth  (ISOCATi  2286) 
occurred  during  legally  authorized  a 
Base-wide  inventory  of  paleontologic 
resources  by  the  San  Bernardino  County 
Museimi  (Reynolds  1988:76c.  Rochez 
Ridge  paleontological  complex).  The 
tooth  was  found  in  Locus  4  in  the 
proximity  of  two  chert  flakes.  The  type 
of  interment  that  the  tooth  may  have 
been  part  of  is  unknown. 

Due  to  the  lack  of  diagnostic  artifacts, 
no  determination  has  been  made  on  the 
CA-LAN-2241  site's  estimated  date  of 
occupation.  The  chronological 
relationship  of  the  tooth  to  the  site's  late 
Pleistocene  paleontological  finds  is 
unknown.  The  cultural  affiliation  of  the 
human  remains  also  can  not  be 
positively  determined  (Campbell  et  al. 
1997).  Ethnohistoric  information, 
however,  indicates  that  the  tooth  may  be 
affihated  with  one  of  the  five  tribes 
(Chemehuevi,  Kawaiisu,  Kitanemuk, 
Serrano,  or  Tataviam)  who  were  present 
in  the  region  in  historic  times  (Earle 
1997). 

In  1988,  RECON  conducted  legally 
authorized  test  excavations  at  the  CA- 
LAN-1158  (EAFB-207)  site  and 
recovered  burned  human  bone 
representing  one  cremated  individual 
(EAFB  Historic  Preservation  Office  file 
88-E).  Native  Americans  were  not 
consulted  at  the  time  the  human 
remains  were  recovered  from  the  CA- 
LAN-1158  site.  The  bone  was  not 
identified  until  they  were  examined  by 
Dr.  Rose  Tyson  of  the  San  Diego 
Museum  of  Man  during  the  NAGPRA 
inventory  process.  The  individual  is 
represented  by  a  left  distal  fibula 
fragment  and  three  prob.:.ble  cranial 
bone  fragments  (RECON  CATi  163- 
565a).  The  human  bone  was  recovered 
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from  a  cremation  interment  in  Unit  46 
(Locus  B)(HectOr  et  al.  1988:27). 

The  estimated  date  of  occupation  at 
the  CA-LAN-1158  site  is  2000  B.C.-A.D. 
1770  or  the  Gypsum  through  Late 
Periods.  This  iabased  on  the  presence 
of  Cottonwood  ITriangular  arrow  points, 
Olivella  sp.  sh^ll  beads,  and  Haliotis  sp. 
shell  elsewhere  on  the  site  (Earle  et  al. 
1997a).  The  cultural  affiUation  of  the 
human  remain*  can  not  be  positively 
determined  (Campbell  et  al.  1997). 
Ethnohistoric  information,  however, 
indicates  that  the  cremation  internment 
is  probably  affiliated  with  one  of  the 
five  tribes  (Oi^^ehuevi.  Kawaiisu, 
Kitanemuk,  Setrano,  or  Tataviam)  who 
utilized  the  region  in  historic  times 

(Earle  1997). 

In  1990,  the  fiHPO  surface  collected 
one  burned  human  tooth  representing 
one  individualjat  the  CA-KER-796 
(EAFB-199;  AVAS-40)  site  (EAFB 
Historic  PreseiVation  Office  file  90a- 
Jud).  No  Native  Americans  were 
consulted  at  tiie  time  the  tooth  was 
discovered.  The  tooth  was  not  identified 
as  a  human  remain  until  it  was 
examined  by  pr.  Rose  Tyson  of  the  San 
Diego  Museuni  of  Man  during  the 
NAGPRA  inventory  process.  The  type  of 
interment  that  the  tooth  came  from  is 
unknown  although  it  may  have  been 
part  of  a  cremation.  The  tooth  (ISOCATi 
4672)  is  a  probable  canine  with  severe 
occlusal  wear,, exposed  pulp  cavity,  and 
secondary  dentine  formation.  Two  small 
areas  of  enamel  are  also  visible  at  the 
root  juncture  en  the  lingual  and  buccal 
surfaces  of  the  tooth. 

No  determination  has  been  made  on 
the  estimated  date  of  occupation  of  the 
CA-  KER-796  site.  The  cultural 
affiUation  of  tile  tooth  also  can  not  be 
positively  determined  (Campbell  et  al. 
1997).  Ethnohistoric  information, 
however,  indi^tes  that  the  tooth  may  be 
affiliated  with  one  of  the  five  tribes 
(Chemehuevi,  Kawaiisu,  Kitanemuk, 
Serrano,  or  Tataviam)  who  utilized  the 
region  in  histqric  times  (Earle  1997). 

The  ethnohistoric  information 
establishing  the  relationship  between 
these  tribes  and  the  Native  American 
human  remains  and  associated  funerary 
objects  consists  of  ethnographies, 
language  studies,  Spanish  mission 
records,  oral  ihterviews.  and  other 
sources  (Earle  1997). 

Based  on  the  above  mentioned 
information,  dfficials  of  the  Air  Force 
Flight  Test  Ceiiter  have  determined  that, 
pursuant  to  4^  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  rsmains  of  nine  individuals 
of  Native  American  ancestry.  Officials  of 
the  Air  Force  Flight  Test  Center  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  24  objects  listed 


above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Air 
Force  Flight  Test  Center  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
hiunan  remains  and  associated  funerary 
objects  and  the  Chemehuevi  Indian 
Tribe  of  the  Chemehuevi  Reservation, 
the  San  Manuel  Band  of  Serrano 
Mission  Indians  of  the  San  Manual 
Reservation,  the  Morongo  Band  of 
Cahuilla  Mission  Indians  of  the 
Morongo  Reservation,  and  the  Colorado 
River  Indian  Tribes  of  the  Colorado 
River  Indian  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Chemehuevi  Indian  Tribe  of  the 
Chemehuevi  Reservation,  the  San 
Manuel  Band  of  Serrano  Mission 
Indians  of  the  San  Manual  Reservation, 
the  Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation,  and 
the  Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  David  N.  Fuerst  or  Richard  H. 
Norwood,  Air  Force  Flight  Test  Center 
Environmental  Management  (AFFTC/ 
EM)  5  E.  Popson  Avenue,  Building 
2650A,  Edwards  AFB,  CA  93524-1130; 
telephone:  (805)  277-6295.  before 
February  8. 1999.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Chemehuevi  Indian  Tribe 
of  the  Chemehuevi  Reservation,  the  San 
Manuel  Band  of  Serrano  Mission 
Indians  of  the  San  Manual  Reservation, 
the  Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation,  and 
the  Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  contents  of  or 
determinations  within  this  notice. 
Dated:  December  8, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  99-325  Filed  1-6-99;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 


ACTION:  Notice  of  permits  issued  \mder 
the  Antarctic  Conservation  Act  of  1978. 
Pub.  L.  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  xmder  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Office. 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
November  20. 1998.  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  Permits  were 
issued  on  December  21. 1998  to  the 
following  applicants: 

Erland  Fogelberg  Pemiit  No.  99-011 

Bruce  Rheins  Permit  No.  99-014 

Ron  Koger  Permit  No.  99-015 

Donal  Manahan  Permit  No.  99-016 

Nadene  G.  Kennedy, 

Permit  Officer. 

(FR  Doc.  99-265  Filed  1-6-99;  8:45  am] 

BILUNG  COOE  7$56-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.L  95-641) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  modification 
received  imder  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 


summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
a  notice  of  requests  to  modify  permits 
issued  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978.  NSF  has  published  regulations 
under  the  Antarctic  Conservation  Act  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  modifications  requested. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  February  1. 1999.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 


SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antartic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

Description  of  Permit  Modification 
Requested 

1 .  The  Foundation  issued  a  pennit 
(99-010)  to  Dr.  Rennie  S.  Holt  on 
September  25. 1998.  The  issued  pennit 
allows  for  the  censuring,  capture, 
handling  and  released  of  up  to  80  adult 
and  1500  Antarctic  fur  seal 
[Arctocephalus  gazella)  pups.  In 
addition,  up  to  40  female/pup  pairs 
would  be  captured  for  measurements  of 
energy  expenditure,  food  intake,  dive 
depth,  duration,  time  of  day  and  dive 
frequency,  swim  speed  and  foraging 
location,  as  well  as  attendance — related 
factors  of  pup  grou^th  using  milk 
extraction  and  gastric  lavage. 

The  permit  holder  requests  to  modify 
his  permit  to  conduct  developmental 
metabolic  studies  (capture,  tag,  bleach 
mark,  respiration  rate,  isotope) 
involving  an  increase  of  up  to  32 
animals  per  annum  (16  pups  and  16 
juveniles).  Additional  samples  vdll  be 
collected  from  pups  and  juveniles 
currently  permitted  for  capture  and 
handling  (respiration  rate,  up  to  15  pups 
and  10  juveniles  per  annum;  isotope  up 
to  10  juveniles  per  annum).  Samples 
and  specimens  wall  be  imported  into  the 
United  States  for  further  scientific  study 
and  analysis. 

Location 

Cape  Shirreff,  Livingston  Island  (SSSI 
#32),  Byers  Peninsula  (SSSI  #6),  Shouth 
Shetland  Islands,  Antarctic  Peninsula. 

Dates 

February  1,  1999-April  1,  2001. 
Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
(PR  Doc.  99-266  Filed  1-6-99;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.L  95-641) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments  or  views 
with  respect  to  these  permit 
applications  by  February  1,  1999.  Pennit 
appUcations  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  Natidnal 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 


Activity  for  Which  Permit  Is  Requested 

Take 

The  applicant  proposes  to  salvage 
dead  specimens  of  birds  and  mammals 
that  may  be  encountered  while  visiting 
various  locations  in  the  Antarctic 
Peninsula  while  traveling  onboard 
cruise  ships,  research  vessels  or  supply 
ships.  The  specimens  will  be  used  in 
comparison  studies  with  specimens 
collected  in  southernmost  South 
America  in  a  continuation  of  a  long- 
term  project.  The  specimens  wall  be 
stored  in  a  museum/laboratory  in 
Estancia  Harberton,  Tiena  del  Fuego 
and  would  be  available  for  scientific 
study. 

Location 

Antarctic  Peninsula  region. 

Dates 

February  1,  1999-February  28,  2004. 
Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
[PR  Doc.  99-267  Filed  1-6-99;  8:45  am) 
BILUNG  CODE  75$»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting  in 
Accordance  With  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
Amended),  the  National  Science 
Foundation  Announces  the  Following 
Meetings 


SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 

directed  by  the  Antarctic  Conservation  Name:  Special  Emphasis  Panel  in 

Act  of  1978  (Public  Law  95-541),  has  Matenals  Research  (1203). 

developed  regulations  that  implement  ^°'^*  ^  Times:  February  1 .  1 999; 

the  "Agreed  Measures  for  the  3:00pm-8:00pm;  February  2, 1999; 

Conservation  of  Antarctic  Fauna  and  7:30am-4:30pm. 

Flora"  for  all  United  States  citizens.  The  ^'°^^'  ^*^^^  University  of  New  York  at 

Agreed  Measures,  developed  by  the  ^*°"y  ^^°°^'  Stony  Brook,  NY. 

Antarctic  Treaty  Consultative  Parties,  JP^  °f  Meetings:  Closed, 

recommended  establishment  of  a  pennit  Contact  Person:  Dr.  Ulrich  Strom, 

system  for  various  activities  in  Program  Director,  Division  of  Materials 

Antarctica  and  designaUon  of  certain  Research,  Room  1065.37,  National 

animals  and  certain  geographic  areas  as  Science  Foundation,  4201  Wilson  Blvd., 

requiring  special  protection.  The  Ariington,  VA  22230.  Telephone:  (703) 

regulations  establish  such  a  permit  306-1832. 

system  to  designate  Specially  Protected  Purpose  of  Meetmg:  To  provide 

Areas  and  Sites  of  Special  Scientific  ^'^^''^^  ^'^  recommendations 

Interest.  concerning  progress  of  Materials 

The  applications  received  are  as  Research  Science  and  Engineering 

follows:  '^«"^"- , 

Agenda:  To  review  and  evaluate 

Permit  progress  of  materials  Research  Science 

application  ^d  Engineering  Center. 

No.  99-020  Reason  for  Closing:  The  work  being 

reviewed  includes  information  of  a 

proprietary  or  confidential  nature, 

including  technical  information; 

financial  data,  such  as  salaries;  and 

""*""'"" personal  information  concerning 

individuals  associated  with  the  effort. 


1 .  Applicant 


Rae  Natalie  Prosser  Goodall 

Sarmiento  44  

9410  Ushuaia 

Tierra  del  Fuego 

Argentina 
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These  matters  ire  exempt  under  5 


U.S.C.  552h(c) 


(4)  and  (6)  of  the 

Govenunent  in  the  Sunshine  Act. 

Janet  Sihra, 

Acting  Deputy  Di  vision  Director. 

[FR  Doc.  99-313  Filed  1-6-99;  8:45  am] 

BILUNQ  CODE  7S6»|«1-M 


nuclear  reoulatory 
commission! 

Agency  Information  Collection 
Activities:  SutKnisslon  for  0MB 
Review:  Comment  Request 

agency:  U.S.  Huclear  Regulatory 
Commission  (I^IRC). 
ACTION:  Notice!  of  the  0MB  review  of 
information  cqllection  and  solicitation 
of  public  comihent. 


omihe 


SUMMARY:  ThelNRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  Paperwork 
Reduction  Act  1995  (44  U.S.C.  Chapter 

35). 

Information  pertaining  to  the 
requirements  to  be  submitted: 

1.  The  titled/ the  information 
collection:  10  CFR  81,  Standard 
Specifications  for  Granting  of  Patent 
Licenses.         '. 

2.  Current  qMB  approval  number: 
3150-0121. 

3.  Howoftet\  the  collection  is 
required:  Application  for  licenses  are 
submitted  onde.  Other  reports  are 
submitted  annually  or  as  other  events 
require. 

4.  Who  is  required  or  asked  to  report: 
AppHcants  foi  and  holders  of  NRC 
licenses  to  NrtC  inventions. 

5.  The  number  of  annual  respondents: 

0. 

6.  The  num  jer  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  35  hqurs;  however,  no 
applications  aire  anticipated  during  the 
next  three  years. 

7.  Abstract:  10  CFR  Part  81  estabhshes 
the  standard  specifications  for  the 
issuance  of  li<ienses  to  rights  in 
inventions  coi-ered  by  patents  or  patent 
applications  invested  in  the  United 
States,  as  repijesented  by  or  in  the 
custody  of  th0  Commission  and  other 
patents  in  wh^ch  the  Commission  has 
legal  rights,    i 

Submit,  by  March  8, 1999,  comments 
that  address  t|ie  following  questions: 

1.  Is  the  proposed  collection  of 
information  riecessary  for  the  NRC  to 
properly  perf  )rm  its  functions?  Does  the 
information  have  practical  utiUty? 

2.  Is  the  butden  estimated  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utilit  r,  and  clarity  of  the 
information  t )  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  form  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001.  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton. 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-281  Filed  1-6-99;  8:45  am) 
BILUNO  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  Nos.  50-237, 50-249, 50-254  and 
50-265] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
IHazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR- 
19  and  DPR-25,  issued  to 
Commonwealth  Edison  Company 
(ComEd,  the  licensee)  for  operation  of 
the  Dresden  Nuclear  Power  Station, 
Units  2  and  3,  located  in  Grundy 
County,  Illinois  and  Facility  Operating 
Licenses  Nos.  DPR-29  and  DPR-30, 
issued  to  ComEd  for  operation  of  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  located  in  Rock  Island  County, 
Illinois. 

The  proposed  amendments  would 
relocate,  to  a  licensee-controlled 
document,  the  requirement  for  removal 
of  the  Reactor  Protection  System  (RPS) 
shorting  links.  Removal  of  the  shorting 


links  enables  a  non-coincident  scram  on 
high  neutron  flux  as  detected  by  any 
Neutron  Instrumentation.  The  staffs 
proposed  no  significant  hazards 
consideration  determination  for  the 
requested  changes  was  published  on 
December  30, 1998  (63  FR  71964). 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  requested  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  RPS  shorting  links  are  not  precursors 
to  any  previously  evaluated  accident.  The 
Source  Range  Monitors  (SRMs),  and  the 
ability  of  the  SRMs  to  provide  a  RPS  trip,  are 
also  not  precursors  to  any  previously 
evaluated  accident.  Therefore,  relocating  the 
RPS  shorting  link  requirement  to 
administrative  controls  [the  Updated  Final 
Safety  Analysis  Report,  (UFSAR)l  will  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  RPS  shorting  links  are  not  assumed  to 
be  removed  in  any  accident  analysis,  and  the 
SRMs  are  not  assumed  to  provide  a  RPS  trip 
in  any  accident  analysis.  The  refueling 
interlocks  and  SHUTDOWN  MARGIN 
calculations  will  continue  to  provide 
assurance  of  reactivity  control.  Therefore, 
relocating  the  RPS  shorting  link  requirements 
to  administrative  controls  [the  UFSAR]  will 
not  increase  the  consequences  of  an  accident 
previously  evaluated. 

The  RPS  shorting  link  requirements  will  be 
relocated  to  administrative  controls  that  are 
administered  pursuant  to  the  requirements  of 
10  CFR  50.59,  thereby  reducing  the  level  of 
regulatory  control.  The  level  of  regulatory 
control  has  no  impact  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Consequently,  this  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 
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Relocating  the  RPS  shorting  link 
requirements  to  administrative  controls  (the 
UFSAR)  does  not  create  any  new  failure 
mechanisms.  No  new  equipment  will  be 
installed  or  utilized,  and  no  new  operating 
conditions  will  be  initiated  as  a  result  of  this 
change.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  refuel  interlocks  and  SHUTDOWN 
MARGIN  calculations  will  continue  to  ensure 
that  the  reactor  stays  subcritical  in  the  Refuel 
Mode.  The  margin  to  safety  as  represented  by 
the  SHUTDOWN  MARGIN  designed  into  the 
core  and  verified  in  the  SHUTDOWN 
MARGIN  calculations  will  be  unaffected  by 
relocation  of  the  RPS  shorting  link 
requirements  to  administrative  controls  (the 
UFSAR] .  The  margin  to  safety  as  represented 
by  the  fuel  bundle  drop  assumptions 
protected  by  the  refuel  interlocks  will  be 
unaffected.  In  addition,  no  accident  analysis 
assumes  that  the  RPS  shorting  links  are 
removed.  In  addition,  the  RPS  shorting  link 
requirements  will  be  relocated  to 
administrative  controls  (the  UFSAR)  for 
which  future  change  will  be  evaluated 
pursuant  to  the  requirements  of  10  CFR 
50.59.  Therefore,  there  will  be  no  change  in 
the  types  or  signiHcant  increase  in  the 
amounts  of  any  effluents  released  offsite, 
and,  thus,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  requested  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 


take  this  action  will  occur  very 
infi-ei^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  fifing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  8, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facifity  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
v^shes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  pubfic 
docimient  room  located  at  the:  for 
Dresden,  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
lUinois  60450;  for  Quad  Cities,  Dixon 
PubUc  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  wiil  serve  to  decide 
when  the  hearing  is  heid. 
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If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazirds  consideration,  the 
Commission  n:  ay  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstandii  ig  the  request  for  a 
hearing.  Any  h  earing  held  would  take 
place  after  issi  ance  of  the  amendments. 

If  the  final  d  jtermination  is  that  the 
amendments  r  >quested  involve  a 
significant  hazards  consideration,  any 
hearing  held  m  ould  take  place  before 
the  issuance  o  any  amendments. 

A  request  fo  ■  a  hearing  or  a  petition 
for  leave  to  intsrvene  must  be  filed  with 
the  Secretary  c  f  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  EC  20555-0001,  Attention: 
Rulemakings  a  nd  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  212d  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Pamela  B.  Strqebel.  Senior  Vice 
President  and  JGeneral  Counsel,  ComEd. 
P.O.  Box  767,  Chicago.  Illinois.  60690. 
attorney  for  the  licensee. 

Nontimely  flings  of  petitions  for 
leave  to  interviene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  ijhe  presiding  officer  or  the 
presiding  Atoiiic  Safety  and  Licensing 
Board  that  thel  petition  and/or  request 
should  be  grafted  based  upon  a 
balancing  of  tie  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendments  dated  November  30.  1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  pubhc  document  room  located  at 
the:  for  Dresden.  Morris  Area  Public 
Library  District,  604  Liberty  Street, 
Morris.  Illinois  60450;  for  Quad  Cities. 
Dixon  Public  Library.  221  Hennepin 
Avenue.  Dixon.  Illinois  61021. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pulsifer, 

Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects— UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  99-280  Filed  1-6-99;  8:45  am] 
BILUNG  CODE  7590-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

Summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Financial  Disclosure  Statement:  OMB 
3220-0127. 

Under  Section  10  of  the  Railroad 
Retirement  Act  and  Section  2(d)  of  the 
Railroad  Unemployment  Insurance  Act, 
the  RRB  may  recover  overpayments  of 
annuities,  pensions,  death  benefits, 
unemployment  benefits,  and  sickness 
benefits  that  were  made  erroneously.  An 
overpayment  may  be  waived  if  the 
beneficiary  was  not  at  fault  in  causing 
the  overpayment  and  recovery  would 
cause  financial  hardship.  The 
regulations  for  the  recovery  and  waiver 
of  erroneous  payments  are  contained  in 
20  CFR  255  and  CFR  340. 

The  RRB  utilizes  Form  G-423, 
Financial  Disclosure  Statement,  to 
obtain  information  about  the  overpaid 
beneficiary's  income,  debts,  and 
expenses  if  that  person  indicates  that 
(s)he  cannot  make  restitution  for  the 
overpayment.  The  information  is  used 
to  determine  if  the  overpayment  should 
be  waived  as  wholly  or  partially 
uncollectible.  If  waiver  is  denied,  the 
information  is  used  to  determine  the 
size  and  frequency  of  installment 
payments.  TTie  beneficiary  is  made 
aware  of  the  overpayment  by  letter  and 
is  offered  a  variety  of  methods  for 
recovery.  One  response  is  requested  of 
each  respondent.  Completion  is 
voluntary.  The  RRB  proposes  no 
changes  to  Form  G— 423. 


G-423 


Estimate  of  Annual  Respondent  Burden 

[The  estimated  annual  respondent  burden  Is  as  follows] 


Form  No.{s) 


Annual  re- 
sponses 


1,200 


Time  (Min) 


85 


Burden  (Hrs) 


1,700 


Additional  Information  or  Comments 

To  request  i  nore  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Off  cer  at  (312)  751-3363. 
Comments  rej  arding  the  information 
collection  she  uld  be  addressed  to 
Ronald  J.  Hod  app.  Railroad  Retirement 
Board.  844  N.  Rush  Street.  Chicago. 
Illinois  60611-2092.  Written  comments 


should  be  received  within  60  days  of 

this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Doc.  99-287  Filed  1-6-99;  8:45  am] 

BILLING  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Regulation  S-X.  SEC  File  No.  270-3.  OMB 
Control  No.  3235-0009 
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Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soUciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Information  collected  and  information 
prepared  pursuant  to  Regulation  S-X 
focus  on  the  form  and  content  of.  and 
requirements  for,  financial  statements 
filed  with  periodic  reports  and  in 
connection  with  the  offer  and  sale  of 
securities.  Investors  need  reasonably 
current  financial  statements  to  make 
informed  investment  and  voting 
decisions. 

The  potential  respondents  include  all 
entities  that  file  registration  statements 
or  reports  pursuant  to  the  Securities  Act 
of  1933,  the  Securities  Exchange  Act  of 
1934,  the  Public  UUhty  Holding 
Company  Act  of  1935,  or  the  Investment 
Company  Act  of  1940. 

Regulation  S-X  specifies  the  form  and 
content  of  financial  statements  when 
those  financial  statements  are  required 
to  be  filed  by  other  rules  and  forms 
under  the  federal  securities  laws. 
Compliance  burdens  associated  with  the 
financial  statements  are  assigned  to  the 
rule  or  form  that  directly  requires  the 
financial  statements  to  be  filed,  not  to 
Regulation  S-X.  Instead,  an  estimated 
burden  of  one  hour  traditionally  has 
been  assigned  to  Regulation  S-X  for 
incidental  reading  of  the  regulation.  The 
estimated  average  burden  hours  are 
solely  for  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  an 
representative  survey  or  study  of  the 
costs  of  SEC  rules  or  forms. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  5ie 
agency,  including  whether  the 
information  wall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Office  of 


Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  DC  20549. 

Dated:  December  23, 1998 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-295  Filed  1-6-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23629;  812-11446] 

Bergstrom  Capital  Corporation;  Notice 
of  Application  Decemt>er31, 1998 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  relief  from  section  2(a)(19)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant,  a 
registered  investment  company, 
requests  an  order  under  section  6(c)  of 
the  Act  declaring  that  one  of  its 
directors,  who  also  will  be  a  director 
and  officer  of  the  parent  company  of  a 
registered  broker-dealer,  will  not  be 
deemed  an  "interested  person"  of 
applicant. 

FILING  DATE:  The  application  was  filed 
on  December  28, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  25, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit,  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  vnsh  to  be  notified  of  a 
hearing  may  request  notification  by 
vvriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Applicant:  505  Madison  Street,  Suite 
220,  Seattle,  Washington  98104-1138. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Kane,  Senior  Counsel,  at 
(202)  942-0615  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549  (tel. 
(202)  942-8090). 

Applicant's  Representations 

1.  Bergstrom  Capital  Corporation 
("Fund")  is  a  Delaware  corporation 
registered  under  the  Act  as  a  closed-end 
man^ement  investment  company. 

2.  The  Fund's  board  of  directors  is 
composed  of  five  individuals,  two  of 
whom  are  not  "interested  persons" 
within  the  meaning  of  section  2(a)(19)  of 
the  Act  ("Disinterested  Directors"). 

3.  WiUiam  H.  Sperber,  one  of  the  two 
Disinterested  Directors,  is  also  managing 
director,  chief  executive  officer,  and 
founder  of  The  Trust  Company  of 
Washington  ("TCW").  TCW  is  in  the 
process  of  reorganization  whereby  it 
will  become  a  wholly-owned  subsidiary 
of  Manzanita  Capital,  Inc. 
("Manzanita").  As  part  of  the 
reorganization,  McAdams  Wright  Ragen, 
Inc.  ("MWR"),  a  newly-formed  company 
which  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  ("1934  Act"),  will  become  a 
wholly-owned  subsidiary  of  Manzanita. 
MWR  will  provide  brokerage  services  to 
high  net  worth  individuals  and  wall  not 
provide  brokerage  services  to 
institutional  investors. 

4.  As  a  result  of  the  reorganization, 
Mr.  Sperber  will  become  a  director  and 
president  of  Manzanita.  Mr.  Sperber's 
responsibilities  will  continue  to  be 
related  to  the  operations  of  TCW.  Mr. 
Sperber  will  not  become  a  director, 
officer,  or  employee  of  MWR.  and  will 
not  be  involved  in  any  way  with  the 
day-to-day  management  of  MWR.  The 
reorganization  is  expected  to  be 
consummated  on  or  about  January  1 . 
1999. 

Applicant's  Legal  Analysis 

1.  Section  2(a)(19)(A){v)  of  the  Act 
defines  an  "interested  person"  of  a 
registered  investment  company  to 
include  any  broker-dealer  registered 
under  the  1934  Act  or  any  affiliated 
person  of  the  broker-dealer.  Applicant 
states  that  Mr.  Sperber  may  be  deemed 
an  affiliated  person  of  MWR  because  he 
will  be  a  director,  president,  and 
shareholder  of  Manzanita,  an  entity  that 
controls  MWR  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  Because  Mr. 
Sperber  may  be  deemed  an  affiliated 
person  of  MWR,  Mr.  Sperber  would  be 
considered  an  interested  person  of  the 
Fund. 

2.  Rule  2al9-12  under  the  Act 
provides,  in  relevant  part,  that  a  director 
of  a  registered  investment  company  will 
not  be  considered  an  interested  person 
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solely  becaust  the  director  is  an 
affiliated  person  of  a  registered  broker- 
dealer,  providted  that:  (1)  the  broker- 
dealer  does  npt  execute  any  portfolio 
transactions  f(|»r  the  "company 
complex."  as  that  term  is  defined  in  the 
rule,  engage  ii^  any  principal 
transactions  With  the  company  complex, 
or  distribute  shares  of  the  company 
complex,  for  «  least  six  months  prior  to 
the  time  the  director  is  to  be  considered 
independent  »nd  for  the  period  during, 
which  the  director  continues  to  be 
considered  inqependent;  (2)  the 
company's  board  of  directors  finds  that 
the  company  and  its  shareholders  will 
not  be  adversely  affected  if  the  broker- 
dealer  does  n^t  engage  in  transactions 
for  or  with  thi  company  complex;  and 
(3)  no  more  than  a  minority  of  the 
company's  independent  directors  are 
affiliated  witlj  broker-dealers.  The  Fund 
states  that  it  itay  not  rely  on  rule  2al9- 
1  in  determining  Mr.  Sperber's  status 
because,  as  one  of  only  two 
Disinterested  Directors,  Mr.  Sperber 
represents  mdre  than  a  minority  of  the 
Fund's  Disinterested  Directors. 

3.  The  Fund  requests  an  order  under 
section  6(c)  of  the  Act  declaring  that  Mr. 
Sperber  will  iot  be  deemed  an 
interested  petson  under  section  2(a)(19) 
of  the  Act.  Sebion  6(c)  of  the  Act 
provides,  in  jiart.  that  the  SEC  may 
exempt  any  person  from  any  provision 
of  the  Act  or  any  rule  imder  the  Act  if 
and  to  the  exient  the  exemption  is 
necessary  or  ippropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of^the  Act. 

4.  Applicant  states  that  its  request  for 
rehef  meets  this  standard.  Applicant 
asserts  that  Mr.  Sperber's  relationship 
with  MWR  poses  no  potential  conflict  of 
interest  because  MWR  has  not  and  will 
not  engage  inj  business  of  any  kind  with 
the  Fund.  Applicant  further  states  that 
Mr.  Sperber  i(vill  not  be  involved  in  the 
day-to-day  nJanagement  of  MWR.  hi 
addition,  applicant  notes  that,  if  the 
requested  relief  is  granted,  only  50%  of 
the  Fund's  Disinterested  Directors  will 
be  affiUated  with  a  broker-dealer. 

Applicant's  ^ndition 

Applicant  Agrees  that  any  order 
granting  the  guested  relief  will  be 
subject  to  th^  following  condition: 

1 .  The  Fuiii  will  comply  with  all  of 
■  the  requirements  of  rule  2a  19-1  with 
respect  to  M|.  Sperber,  except  paragraph 
(a)(3)  of  the  ^le. 


For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-292  Filed  1-6-99;  8.45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Hanger  Orthopedic 
Group,  Inc.,  Common  Stock,  Par  Value 
$.01  Per  Share)  File  No.  1-10670 

December  31, 1998. 

Hanger  Orthopedic  Group,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  has 
been  listed  for  trading  on  the  Exchange 
and,  pursuant  to  a  Registration 
Statement  on  Form  8A  which  was  filed 
on  November  23, 1998,  the  New  York 
Stock  Exchange  ("NYSE").  Trading  in 
Company's  Security  on  the  NYSE 
commenced  at  the  opening  of  business 
on  December  15,  1998,  and  conciurently 
therewith  the  Seciuity  was  suspended 
from  trading  on  the  Amex. 

The  Company  has  complied  with  the 
rules  of  the  Exchange  by  filing  with  the 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Company's  Board  of  Directors 
authorizing  withdrawal  of  its  Security 
from  listing  on  the  Exchange  and  by 
setting  forth  in  detail  to  the  Exchange 
the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  its  Security  from  listing  on 
the  Exchange,  the  Company  considered 
the  increase  in  the  Company's  visibility 
and  enhanced  hquidity  of  the  Security 
expected  to  result  bom  listing  on  the 
NYSE. 

The  Exchange  has  infromed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  on  the  Exchange. 

The  Application  relates  solely  to  the 
withdrawal  from  listing  of  the 


Company's  Security  from  the  Exchange 
and  shall  have  no  effect  upon  the 
continued  fisting  of  the  Security  on  the 
NYSE. 

By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  and  regulations  of  the 
Commission,  the  Company  shall 
continue  to  be  obligated  to  file  reports 
under  Section  13  of  the  Act  with  the 
Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  January  28, 1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  infromation  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-294  Filed  1-6-99;  8:45  am) 
BiLUNO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26963] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
(•'Act") 

December  31, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
apphcations(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  26, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
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in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  January  26, 1999,  the 
application(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Columbia  Energy  Group  (70-9425) 

Columbia  Energy  Group 
("Coliunbia"),  a  registered  holding 
company,  located  at  13880  Dulles 
Comer  Lane,  Hemdon,  VA  20171-4600, 
has  filed  an  application-declaration 
under  section  6(a)(2),  7  and  12(e)  of  the 
Act,  and  rules  62  and  65  under  the  Act. 

Columbia  proposes  to  amend  its 
Restated  Certificate  of  Incorporation  to: 
(1)  increase  the  number  of  shares  of 
common  stock  authorized  to  be  issued 
from  100  miUion  to  200  million;  and  (2) 
reduce  the  par  value  of  its  capital  stock 
from  $10  to  $.01  per  share  ("Proposed 
Amendment").  Columbia  has  no 
immediate  plans  for  the  additional 
shares  of  the  common  stock.  However, 
the  increase  in  authorized  shares  may  be 
used  in  connection  with  futiu^  stock 
sphts  in  the  form  of  stock  dividends, 
acquisitions  and  other  transactions, 
employee  benefit  plans  and  for  other 
corporate  piuposes.  The  change  in  par 
value  is  intended  to  bring  Columbia  in 
line  with  the  practice  of  other 
corporations,  including  registered 
holding  companies,  which  already  have 
so-called  "penny"  par  stock.  The 
reduction  in  par  value  would  also 
mitigate  the  effect  on  Columbia's 
retfiined  earnings  account  in  the  event 
that  the  company  declared  another  stock 
spht  in  the  form  of  a  stock  dividend. 
The  proposed  reduction  in  par  value 
would  be  affected  by  a  reduction  in  the 
capital  stock  account  and  a 
corresponding  increase  in  the  additional 
paid  in  capital  account  and  thus  would 
have  no  impact  on  Columbia's  capital 
structure. 

The  Proposed  Amendment  has  been 
declared  advisable  by  the  Board  of 
Directors  of  Columbia  and  its  adoption 
requires  the  favorable  vote  of  the 
holders  of  a  majority  of  the  outstanding 
shares  of  common  stock  of  Columbia. 
Columbia  plans  to  submit  the  Proposed 
Amendment  for  consideration  and 
action  by  its  shareholders  and  to  solicit 
proxies  from  its  shareholders. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-293  Filed  1-6-99;  8:45  am) 

BILUNO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  11, 1999. 

An  open  meeting  wrill  be  held  on 
Tuesday,  January  12,  1999,  at  10:00  a.m. 
A  closed  meeting  will  be  held  on 
Tuesday,  January  12, 1999,  following 
the  10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  January 
12, 1999,  at  10:00  a.m.,  will  be: 

The  Commission  will  hear  oral  argument 
in  an  appeal  by  Robert  J.  Sayegh  &x)m  an 
administrative  law  judge's  initial  decision. 
For  further  information,  contact  Patricia 
Albrecht  at  (202)  942-0950. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  January 
12, 1999,  following  the  10:00  a.m.  open 
meeting,  will  be: 

For*  argument  discussion. 
Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 


Dated:  January  5, 1999. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  99-409  Filed  1-5-99:  2:34  pm) 

BtLLMQ  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-40836;  File  No.  SR-Amex- 
98-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  American  Stock  Exchange, 
LLC  Relating  to  Mandatory  Year  2000 
Testing 

December  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
14. 1998.  as  amended  on  December  21, 
1998,3  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  and  Amendment 
No.  1  thereto  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  proposes  to  adopt  new  Rule 
430,  Mandatory  Participation  in  Year 
2000  Testing,  that  would  require 
member  firms  to  participate  in  computer 
system  testing  designed  to  prepare  for 
the  Year  2000  and  to  file  reports  with 
the  Amex. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized. 


Rule  430 

Mandatory  participation  in  Year  2000 
Testing 

Rule  430.  Each  member  and  member 
organization  shall  participate  in 
industry  testing  of  computer  systems 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  from  Geraldine  M.  Brindisi,  Vice 
President  and  Corporate  Secretary.  Amex,  to 
Michael  Walinskas,  Deputy  As.-.ociate  Director, 
Division  of  Market  Regulation.  Ominission,  dated 
December  18,  1998.  The  original  Tiling  was  not 
noticed  in  the  Federal  Regitter 
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designed  to  prpparefor  Year  2000,  in  a 
manner  and  frequency  prescribed  by  the 
Exchange,  ank  shall  provide  to  the 
Exchange  rephrts  related  to  such  testing 
as  requested  ay  the  Exchange. 
Each  member  and  member 
organization  that  clears  securities 
transactions  an  behalf  of  other  broker- 
dealers  must  tpke  reasonable  measures 
to  ensure  that  each  broker-dealer  for 
which  it  clear$  securities  transactions 
conducts  testing  with  such  member  and 
member  orgai  ization. 

Commentary 

01.  The  Exchange  may  exempt  a 
member  or  member  organization  from 
this  requirement  if  that  member  or 
member  organization  cannot  be 
accommodated  in  the  testing  schedule 
by  the  organiiation  conducting  the  test 
or  if  the  member  or  member 
organization  does  not  employ 
computers  in  its  business  or  for  other 
good  reasons. 

02.  A  member  or  member  organization 
that  is  subject  to  the  rule  and  fails  to 
participate  injthe  tests  or  fails  to  file  any 
required  reports  may  be  subject  to 
disciplinary  action  pursuant  to  the 
Exchange's  rules. 

IL  Self-Regul«tory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  [with  the  Commission,  the 
Amex  includfd  statements  concerning 
the  purpose  c|f  and  basis  for  the 
proposed  rul#  change  and  discussed  any 
comments  it  feceived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 
sections  A.  BJ  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basfs  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  securifies  industry  has  been 
considering  Oroper  systems  preparation 
in  order  to  avnid  potential  computer 
problems  ass{>ciated  with  the  approach 
of  the  Year  2600.  The  primary  concern 
is  that  computer  systems  may 
incorrectly  rdad  the  date  "01/01/00"  as 
being  the  Year  1900  or  another  incorrect 
date. 

This  concern  has  been  addressed  by 
the  Exchange  in  stages,  which  have 
included  assessment  of  the  problem, 
implementation  of  corrective  measures, 
internal  testing,  and  "BETA"  testing. 
The  next  stage  involves  industry-wide 


testing  of  computer  systems.  Test 
participants  are  scheduled  to  include, 
among  others,  exchanges,  registered 
clearing  corporations  and  depositories, 
data  processors  and  broker-dealers. 

Testing  by  and  among  a  broad  range 
of  securities  industry  participants  will 
be  of  critical  importance  to  ensure  that 
the  markets  continue  to  operate 
efficiently  after  January  1,  2000.  To 
facilitate  testing  on  an  integrated, 
industry-wide  basis,  the  Securities 
Industry  Association  (SIA)  has 
undertaken  to  coordinate  these  efforts. 
The  first  test  is  scheduled  for  March  6, 
1999. 

Rule  430  is  proposed  to  specifically 
authorize  the  Exchange  to  require  that 
members  and  member  organizations 
participate  in  such  industry  testing  of 
computer  systems  in  a  manner  and 
frequency  as  may  be  prescribed  by  the 
Exchange.  Among  other  things,  this 
testing  may  include  the  industry-wide 
test  being  coordinated  by  the  SIA,  all 
prerequisite  testing  for  the  integrated 
industry-wide  test,  point-to-point 
testing  and  such  other  testing  as  the 
Exchange  deems  necessary  and 
appropriate.  Members  and  member 
organizations  that  clear  securities 
transactions  on  behalf  of  other  broker- 
dealers  will  be  expected  to  take 
reasonable  measures  to  ensure  that  each 
broker-dealer  for  which  they  clear 
securities  transactions  will  conduct 
testing  with  such  members  and  member 
organizations.  Members  and  member 
organizations  will  also  be  required  to 
provide,  as  requested  by  the  Exchange, 
reports  including,  but  not  limited  to, 
reports  about  preparation  for  testing  and 
test  results.  The  rule  contemplates  that 
the  Exchange  can  exempt  a  member  or 
member  organization  from  this 
requirement  if  that  member  or  member 
organization  cannot  be  accommodated 
in  the  testing  schedule  by  the 
organization  conducting  the  test  or  if  the 
member  or  member  organization  does 
not  employ  computers  in  its  business  or 
for  other  good  reasons. 

A  member  or  member  organization 
that  is  subject  to  the  rule  and  fails  to 
participate  in  the  tests  or  fails  to  file  any 
required  reports  may  be  subject  to 
disciplinary  action  pursuant  to  the 
Exchange's  rules. 

Similar  rule  changes  have  been  filed 
by  the  New  York  Stock  Exchange  and 
the  National  Association  of  Securities 
E)ealers. 

(2)  Statutory  Basis 

The  Exchange  befieves  that  the 
proposed  rule  ctiange  is  consistent  with 
Section  6(b)  of  the  Act*  in  general,  and 


furthers  the  objectives  of  Section 
6(b)(5)  s  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  vdth 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Year  2000  testing  and 
reporting  is  consistent  with  Section 
6(b)(95)  of  the  Act,  which,  among  other 
aspects,  requires  that  the  rules  of  an 
exchange  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
the  Amex's  and  member  firms'  efforts  to 
ensure  the  securities  markets'  continued 
smooth  operation  during  the  period 
leading  up  to  and  beyond  January  1. 
2000. 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  proposal  in  the 
Federal  Register,  because  members  and 
member  organizations  need  to  promptly 


♦15U.S.C  78f(b). 


MS  U.S.C.  78f(b)(5). 
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begin  preparing  for  industry-wide 
testing.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change,  including  Amendment  No.  1 
thereto,  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
in  the  Federal  Register.  It  is  vital  that 
SROs  such  as  the  Amex  have  the 
authority  to  mandate  that  their  member 
firms  participate  in  year  2000  testing 
and  that  they  report  test  results  (and 
other  Year  2000  information)  to  their 
SROs.  The  proposed  rule  change  will 
help  the  Amex  participate  in 
coordinating  Year  2000  testing, 
including  industry-wide  testing,  and  in 
remediating  any  potential  Year  2000 
problems.  This,  in  turn,  will  help  ensure 
that  the  industry-wide  tests  and  the 
Amex's  Year  2000  efforts  are  successful. 
The  proposed  rule  change  will  also  help 
the  Amex  work  with  its  member  firms, 
the  SLA.  and  other  SROs  to  minimize 
any  possible  disruptions  the  Year  2000 
may  cause. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NfW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tLjse  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-98- 
40  and  should  be  submitted  by  January 
28, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act « that  the 
proposed  rule  change  and  Amendment 
No.  1  thereto  is  hereby  approved  on  an 
accelerated  basis.^ 


For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(PR  Doc.  99-312  Filed  1-6-99;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Inc.  Relating  to  its 
Art>itration  Rules 

[>ecember  29, 1998. 

Pursuant  of  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") »  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  9,  1998  ^  the  Boston  Stock 
Exchange,  Inc.  ("Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  fi-om 
interested  persons  and  to  grant 
accelerated  approval  to  the  proposal. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its 
arbitration  rules  regarding  arbitration  of 
employment  discrimination  claims.  The 
text  of  the  proposed  rule  changes  are  as 
follows;  additions  are  italicized. 


CHAPTER  XXXn 

Arbitration 

Arbitration  Code 

Sec.  1(a)  Members — Except  as 
provided  in  subparagraph  (c)(1) 
below,  .  .  . 

(b)  Customers  or  Non-Members — 
Except  as  provided  in  subparagraph 
(c)(1)  below,  .  .  . 

(c)  Jurisdiction — .  .  . 


•15  U.S.C.  78sCb)(2). 

'  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efriciency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 


•17CFR2O0.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

'  17  CFR  240.19b-« 

'Technical,  non-substantive  corrections  were 
made  pursuant  to  a  December  29,  1998  conversation 
between  Karen  Aluise,  Boston  Stock  Exchange,  and 
Kathy  England,  Assistant  Director.  Division  of 
Market  Regulation,  SEC. 


(1)  A  claim  alleging  employment 
discrimination,  including  any  sexual 
harassment  claim,  in  violation  of  a 
statute  should  be  eligible  for  arbitration 
only  where  the  parties  have  agreed  to 
arbitrate  the  claim  after  it  has  arisen. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
arbitration  rules  to  exclude  ft-ora 
mandatory  arbitration  any  employee 
dispute  between  a  registered 
representative  or  associated  persons  and 
a  member  organization  alleging 
employment  discrimination  in  violation 
of  a  statute,  including  sexual 
harassment,  unless  the  parties  to 
arbitrate  the  claim  after  it  has  arisen. 
This  change  follows  the  lead  of  the  New 
York  Stock  Exchange  ("NYSE")*  and 
the  National  Association  of  Securities 
Dealers  ("NASD")  *  concerning 
arbitration  of  employment 
discrimination  claims  in  their  respective 
fora,  and  is  intended  to  prevent  such 
claims  from  finding  haven  in  the 
Exchange's  arbitration  forum  unless 
there  is  a  post-dispute  arbitration 
agreement. 

(b)  The  statutory  basis  for  the 
proposed  rule  change  is  Section  6(b)(5) 
of  the  Exchange  Act,  in  that  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  is.not  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 


*  See  Exchange  Act  Release  No.  40858  (December 

19.  1998) FR (January 

1998)  (SR-NYSE-98-28). 

'  See  Exchange  Act  Release  No.  40109  (June  22, 
1998)  63  FR  35299  (June  29,  1998). 
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B.  Self-Regulctory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  burden  oi  competition  that  is  not 
necessary  or  Appropriate  in  furtherance 
of  the  purpos^  of  the  Exchange  Act. 

C.  Self-Regul^ory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rulf  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
sohcited  or  received. 

m.  Date  of  Efliectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  is  requesting 
accelerated  approval  of  the  proposed 
rule  change  j^uant  to  Section  19(b)(2) 
to  ensure  that!  this  rule  becomes 
effective  on  J^uary  1, 1999  in 
conjunction  v|rith  the  effectiveness  of 
comparable  r<iles  of  the  NYSE,  which 
was  approved  by  the  Commission  on 
December  29, 1998).  Other  self- 
regulatory  organizations  ("SROs")  are 
adopting  the*  rules  or  issuing 
interpretive  releases  to  provide 
uniformity  throughout  the  securities 
industry.        I 

rv.  Solicitation  of  Conunents 

Interested  j^rsons  are  invited  to 
submit  writteh  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  file  si>(  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
ConunissionJ450  Fifth  Street,  N.W., 
Washington,  JDC  20549.  Copies  of  the 
submission,  fll  subsequent 
amendments!  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  ^  filed  with  the 
Commission^  and  all  written 
communications  relating  to  the 
proposed  ndfe  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Room.  Copiee  of  such  filing  will  also  be 
available  for  iinspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  jshould  refer  to  file  number 
SR-BSE-9ft4l4  and  should  be 
submitted  b)|  January  28. 1999. 

V.  Conclusic  n 

The  Exchapge 
accelerated 
rule  change 
to  ensure  th^t 


effective  on  January  1, 1999  in 
conjunction  with  the  effectiveness  of 
comparable  NYSE  rules.  It  is  expected 
that  in  the  near  future  other  SROs  will 
adopt  similar  niles  or  issue  interpretive 
releases  to  provide  uniformity 
throughout  the  securities  industry.  To 
prevent  prospective  plaintiffs  from 
being  disadvemtaged  by  any 
inconsistency  in  the  effective  dates  of 
SROs  rule  changes  or  interpretive 
releases,  the  Commission  finds  good 
cause  for  approving  the  proposal  prior 
to  the  30th  day  after  the  date  of 
publication  of  notice  of  the  filing  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act,^ 
that  the  proposal,  SR-BSE-98-14,  be 
and  hereby  is  approved  on  an 
accelerated  basis. ^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  99-296  Filed  1-6-99;  8:45  am) 

BH.UNO  CODE  8010-01-M 


a 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--M)85«;  Rle  No.  SR-BSE- 
98-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change,  as  Amended,  by  ttie 
Boston  StocK  Exchange,  Inc.  Relating 
to  its  Minor  Rule  Violation  Plan. 

December  29,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  December 
9, 1998,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  December  23, 
1998,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  pubhshing 


is  requesting 
pproval  of  the  proposed 
)ursuant  to  Section  19(b)(2) 
this  rule  becomes 


•15U.S.C.  78s(b)(2). 

'  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

•17CFR200.30-3(a)(12}. 

•  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  from  Karen  A.  Aluise,  Vice  President, 
BSE,  to  Ann  Vlcek,  Division  of  Market  Regulation, 
Commission,  dated  December  23, 1998 
(•'Amendment  No.  1").  In  Amendment  No.  1.  the 
BSE  clarified  language  regarding  the  Summary 
Fines  for  violation  of  the  Post  Rules. 


this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  adopt  written 
pohcies  and  procedures  to  address 
certain  administrative  issues  related  to 
the  new  trading  floor  ("Floor")  *  in  an 
effort  to  control  access  to  secure  areas 
and  to  give  jurisdiction  over  posts  to  the 
Floor  Facihties  Committee 
("Committee").  The  text  of  the 
Exchange's  proposal  is  available  at  the 
Exchange  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
BSE  included  statements  concerning  the 
purpose  of.  and  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  two  trading  floor  rules 
in  regard  to  post  assignment  and 
telecommunications  room  ("Comm 
Room")  access  to  the  Exchange's  Minor 
Rale  Violation  Plan's  Summary  Fine 
Schedule.  This  vdll  enable  the  Exchange 
to  address  violations  of  these  two  rules, 
which  are  deemed  minor  in  nature  due 
to  their  administrative  function,  through 
the  use  of  fines  rather  than  a  full 
disciplinary  procedure. 

The  proposed  Summary  Fines 
regarding  Post  Rules  provide  that  any 
post  relocation  or  alteration  of  any  post 
without  the  prior  written  consent  of  the 
Committee;  refusal  of  a  post  location 
change  by  the  Committee;  use  of  an 
unassigned  post  for  any  purpose 
v«thout  the  prior  written  consent  of  the 
Exchange;  storage  of  materials  in  an 
imauthorized  area  of  the  Floor;  and/or 
placing  or  installing  any  personal 
equipment  (computers,  file  cabinets, 
chairs,  bulletin  boards,  tables,  shelves, 


*The  BSE  is  scheduled  to  move  into  its  new 
trading  floor  on  January  4.  1999. 


desks,  etc.)  without  the  prior  written 
authorization  of  the  Exchange  could 
result  in  a  $250  fine  for  the  initial 
offense  and  a  $500  fine  for  subsequent 
offenses  by  the  Exchange  for  any 
damage  to  a  post  and/ or  the  removal  of 
materials  and/or  equipment. 

The  proposed  Summary  Fines 
regarding  Comm  Room  Rules  provides 
that  not  obtaining  a  permit  number  from 
the  Exchange  prior  to  any  installation  or 
servicing  of  hardware  or 
telecommunications  equipment  (i.e., 
voice  and  data);  unauthorized  vendor 
access  to  the  Comm  Room  or  the 
Trading  Floor  without  prior  notification 
to  the  Exchange  and  accompaniment  by 
an  authorized  Exchange  staff  member  or 
floor  member;  and/or  unauthorized 
equipment  removal  bom  any  Exchange 
location  could  resuU  in  a  $250  fine  for 
the  initial  offense  and  a  $500  fine  for 
subsequent  offenses.  It  further  provides 
that  these  fines  are  in  addition  to  any 
costs  incurred  by  the  Exchange  for  any 
loss  of,  damage  to  and/or  removal  of 
equipment. 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the 
Act.s  in  that  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  and  is  not  designed  to 
permit  imfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NfW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-98-12  and  should  be 
submitted  by  January  28,  1999. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act.« 
Section  6(b)(5) '  of  the  Act  states  that  the 
rules  of  an  exchange  must  be  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  securities  transactions. 
These  rules  also  must  help  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  Commission  believes  the  proposed 
Sunmiary  Fines  regarding  the  Post  Rules 
and  Comm  Rules  are  consistent  with 
this  provision  of  the  Act  in  that  they 
will  enable  the  Exchange  to 
appropriately  address  violations  of  these 
rules. 

The  Exchange's  proposal  is  also 
consistent  with  the  requirements  in 
Sections  6(b)(1)  8  and  6(b)(6) «  of  the  Act 
that  the  rules  of  an  exchange  enforce 
compliance  with  and  provide 
appropriate  discipline  for  violations  of 
the  Exchange's  rules  and  the  rules  under 
the  Act.  Moreover,  because  BSE  Chapter 
XVni  Section  4  provides  procedural 
rights  to  the  person  fined,  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members,  consistent 
with  6(b)(7)  10  and  6(d)(1)  '^  of  the  Act. 

Pursuant  to  Section  19(b)(2),i2  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  30th  day  after  the 


'15U.S.C.  78f(b)(5). 


•15  U.S.C.  7850)). 
'  15  U.S.C.  7af(b)(5). 
•15  U.S.C.  78f[b)(l). 
•15U.S.C.  78fn))(6). 
'°15  U.S.C.  78f(b)(7). 
"15U.S.C.  78f(d)(l). 
"15U.S.C.  78«(b)(2). 


date  of  publication  of  notice  thereof  in 
the  Federal  Register. '^  The  Commission 
notes  that  the  Exchange  moves  to  its 
new  trading  floor  on  January  4.  1999, 
and  beheves  that  accelerated  approval 
of  the  proposed  rule  change  will  enable 
the  Exchange  to  better  enforce 
compliance  with  its  Post  Rules  and 
Comm  Rules  without  any  unnecessary 
delay.  In  addition,  the  Commission 
notes  that  the  proposed  rule  change  is 
generally  administrative  in  nature  and, 
as  such,  does  not  raise  any  competitive 
or  investor  protection  issues. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change,  as  amended,  (SR- 
BSE-98-12)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-303  Filed  1-6-99;  8.45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40844;  File  No.  SR-BSE- 
98-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  a  Proposed  Rule  Change  t>y 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  Its  Specialist  Performance 
Evaluation  Program 

December  28,  1998. 
I.  Introduction 

On  October  8, 1998,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  Or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  the 
depth  measure  calculations  in  its 
Specialist  Performance  Evaluation 
Program  ("SPEP")  pilot  program  and  to 
seek  permanent  approval  of  the  program 
at  the  expiration  of  the  pilot  on 
December  31, 1998.  The  Exchange 
submitted  to  the  Commission 


"In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efTiciency,  competition, 
and  capiul  formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3{a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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Amendment  Mo.  1  to  its  proposed  rule 
change  on  November  13,  1998.^ 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  tile  Federal  Register  on 
December  11. 1998.*  On  December  17, 
1998,  the  BSE  submitted  Amendment 
No.  2  to  the  proposed  rule  change.*  This 
order  approvas  Amendment  No.  2, 
which  extendi  the  SPEP  pilot  for  a  six- 
month  periodending on  June  30, 1999, 
or  imtil  the  Cimmission  approves  the 
proposal  seeking  to  amend  the  program 
and  to  make  the  program  permanent, 
whichever  occurs  first. 

Background 

The  Exchai  ge  regularly  evaluates  the 
performance  of  its  speciaUsts  under  the 
SPEP  pilot  prpgram.  Under  the  SPEP 
pilot,  specialists  are  evaluated  based  on 
objective  meakures,  such  as  turnaround 
time,  price  in^provements,  depth  and 
added  depth.  Generally,  any  specialist 
who  receives  a  deficient  score  in  one  or 
more  objectivfe  measures  may  be 
required  to  attend  a  meeting  with  the 
Performance  Improvement  Action 
Committee  or  the  Market  Performance 
Committee. 

The  Exchaiige  has  submitted  a 
proposal  seeding  to  amend  its  SPEP 
pilot  by  modijfying  the  two  depth 
measure  calcnlations  and  the  overall 
program  score.  In  addition,  the 
Exchange  is  requesting  permanent 
approval  of  the  program,  which  is  set  to 
expire  on  December  31, 1998.  The 
Conmiission  is  currently  in  the  process 
of  reviewing  the  Exchange's  proposal 
seeking  to  amend  and  permanently 
approve  the  3PEP  pilot. 

n.  Descripticn 

In  the  currfnt  amendment,  the 
Exchange  is  proposing  to  extend  the 
SPEP  pilot  for  a  six-month  period 
ending  on  Ju^e  30, 1999,  or  until  the 
Commission  Approves  the  proposal 
seeking  to  an|end  the  program  and  have 
it  approved  permanently,  whichever 
occurs  first,  jhe  proposed  rule 
language,  as  Amended,  follows. 
Deletions  arel  bracketed. 


>  See  Rule 
November  6,  1 

•Securities 
3,  1998).  63  FR 

'  In  Amendmatit 
requested  an 
six-month  pcrio 
the  Commission 
to  revise  the 
permanent,  whii 
technical  cbangi 


iSPIP 


19bf4  filing.  SR-BSE-9»-07,  dated 
("Amendment  No.  1"). 
Exchange  Act  Release  No.  40746  (Dec. 
ep490(Dec.  11.  1998). 
No.  2,  the  Exchange  (1) 
extension  of  the  SPEP  program  for  a 
ending  on  June  30, 1999,  or  until 
approves  the  Exchange's  proposal 
and  to  make  it 
ictiever  occurs  first,  and  (2)  made  a 
to  its  rule. 


Chapter  XV 

Specialists 

Specialist  Performance  Valuation 
Program 

Sec.  17(a)  [The  Specialist  Performance 
Evaluation  Program  is  a  12-month  pilot 
program.] 

III.  Discussion 

The  Commission  finds  that  the  BSE's 
proposal  to  extend  the  SPEP  pilot 
program  until  June  30, 1999,  or  until  the 
Commission  approves  the  proposal 
seeking  to  amend  the  program  and  to 
make  tLe  program  permanent, 
whichever  occurs  first,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulation  thereunder. 
Si>ecifically,  the  Commission  finds  that 
the  amendment  is  consistent  with 
Section  6(b)(5)  of  the  Act.e  which 
requires  that  the  rules  of  the  Exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  the  proposed  six-month 
extension  of  the  pilot  program  should 
continue  to  provide  necessary  oversight 
of  Exchange  specialist  while  allowing 
the  Commission  adequate  time  to 
consider  the  BSE's  proposal  seeking  to 
amend  its  two  depth  measure 
calculations  and  to  make  its  program 
permanent. 

The  Commission  finds  good  cause  for 
granting  the  Exchanges'  request  for  a 
six-month  extension  of  the  SPEP  pilot 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Among  the 
obligations  imposed  upon  specialists  by 
the  Exchange,  and  by  ^e  Act  and  the 
rules  promulgated  thereimder,  is  the 
maintenance  of  fair  and  orderly  markets 
in  their  securities.  To  ensure  that 
specialists  fulfill  these  obligations,  it  is 
important  that  the  Exchange  conduct 
effective  oversight  of  their  performance. 
The  BSE's  SPEP  pilot  is  critical  to  this 
oversight.  Therefore,  the  Commission 
believes  good  cause  exists  to  approve 
the  extension  of  the  pilot  program  imtil 
June  30,  1999,  or  until  the  Commission 
approves  the  Exchange's  proposal 
seeking  to  amend  its  two  depth  measure 
calculation  and  to  make  its  program 
permanent,  on  an  accelerated  basis. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
requested  extension  is  appropriate  and 


consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act.' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  he  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  Exchanges.  All 
submissions  should  refer  to  File  No. 
SR-BSE-98-07  and  should  be 
submitted  by  January  28,  1999. 

V.  Conclusion 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.*  that 
Amendment  No.  2  to  the  proposed  rule 
change,  SR-BSE-98-07,  which  extends 
the  SPEP  pilot  until  June  30. 1999.  or 
until  the  Commission  approves  the 
proposal  seeking  to  amend  the  program 
and  to  make  the  program  permanent, 
whichever  occurs  first,  is  approved.^ 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-308  Filed  1-6-99;  8:45  am] 

BILUNO  COOE  8010-01-M 


•15U.S.C78f(b)(5). 


'  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 

•15  U.S.C.  78s(b)(2). 

'In  approving  Amendment  No.  2,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

>«17CFR200.303(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40857;  File  No.  SR-CHX- 
98-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  the  Filing  of  Certain 
Material  by  Listed  Companies  in  the 
EDGAR  System 

December  29. 1998. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
Novemlier  25, 1998,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CHX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
Interpretation  and  Policy  .01  to 
Exchange  Rule  19  of  Article  XXVIII  and 
Interpretation  and  PoUcy  .04  to 
Exchange  Rule  21  of  Article  XXVIII  to 
permit  listed  companies  to  comply  with 
their  obligation  to  file  certain  reports 
and  other  matenals  with  the  Exchange 
by  filing  such  material  with  the 
Commission  through  the  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
("EDGAR")  System. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  streamUne  filing 
requirements  for  listed  companies  by 
permitting  them  to  satisfy  the 
requirement  of  filing  certain  CHX  and 
Commission  documents  with  the 
Exchange  by  filing  such  documents  with 
the  Commission  in  electronic  format. 

The  Exchange's  rules  require  listed 
companies  to  file  with  the  Exchange 
copies  of  annual  and  certain  interim 
reports,  as  well  as  certain  other  filings 
required  by  the  Commission,  such  as 
registration  statements  and 
prospectuses,  depending  on  whether  the 
company  is  listed  pursuant  to  Tier  I  or 
Tier  II  of  the  Exchange's  hsting  rules. 
The  Commission  also  requires  listed 
companies  to  file  copies  of  reports  and 
registration  statements  required  by  the 
Commission  with  any  national 
securities  exchange  on  which  their 
securities  are  listed.  Listed  companies 
currently  file  these  materials  with  the 
Exchange  in  paper  format,  even  if  they 
file  electronically  with  the  Commission. 
Under  the  Commission's  regulations, 
domestic  registrants  generally  are 
required  to  file  all  material  with  the 
Commission  through  EDGAR. ^ 

The  proposed  rule  change  provides 
that,  with  one  exception,  the  EDGAR 
filing  will  satisfy  the  Exchange  filing 
requirement. 3  The  Exchange  will  have 
immediate  and  complete  access  to  all 
filings  through  a  contractual 
relationship  with  a  commercial  vendor 
which  provides  real-time  access  to  the 
EEXiAR  system.*  The  relevant  Exchange 
staff  also  has  access  to  much  of  this 


M7CFR  232.100. 


'  15  U.S.C.  788(b)(1). 


>  Simultaneous  with  this  Tiling,  the  Exchange 
submitted  a  request  for  a  no-action  letter  (the  "No- 
Action  Letter"),  on  its  own  behalf,  and  behalf  of  its 
listed  companies,  seeking  Commission  staff 
concurrence  in  the  view  that  a  company's  Tiling  of 
a  report  or  other  material  covered  by  this  rule 
change  through  EDGAR  will  satisfy  the  company's 
obligation  under  the  Commission's  rules  to  Tile  the 
material  with  the  Exchange,  and  that  the  Exchange's 
receipt  and  retention  of  such  document  through 
EDGAR  will  satisfy  the  Exchange's  obligations 
under  Rule  17a-l  under  the  Act.  Although  the 
proposed  rule  change  is  effective  upon  Tiling,  the 
Exchange  will  not  implement  the  rule  change  until 
the  Commission  staff  concurs  with  the  relief 
requested  in  the  No- Action  Letter. 

*The  Exchange  represents  that  it  has  obtained 
real-time  access  to  all  Tilings  made  by  Exchange- 
listed  companies  through  a  "Level  1"  subscription 
with  a  commercial  vendor.  Telephone  conversation 
between  Patricia  Levy,  General  Counsel,  CHX,  Karl 
Varner,  Special  Counsel.  Division  of  Market 
Regulation,  Commission  and  Sonia  Patton, 
Attorney,  Division  of  Market  Regulation, 
Commission,  on  December  14, 1990. 


information  through  the  Commission's 
EDGAR  site  on  the  World  Wide  Web. 

The  Exchange  will  continue  to  require 
hard  copy  filings  for  material  necessary 
to  support  a  listing  apphcation.  The 
Exchange  currer>tly  accepts  listing 
applications  only  in  hard  copy  format. 
The  Exchange  will  continue  to  require 
the  exhibits  and  attachments  to  listing 
applications,  including  registration 
material  filed  with  the  Commission,  to 
be  filed  in  hard  copy  form.  The 
proposed  rule  change  does  not  affect 
companies,  if  any  such  companies  exist, 
that  do  not  use  EDGAR  and  instead 
continue  to  file  paper  reports  with  the 
Commission. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act  5  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  regulating  securities 
transactions,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act,«  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.'  The  Exchange  will  not 
implement  the  proposed  rule  change 
until  the  Commission  staff  concurs  with 
the  reUef  requested  in  the  No- Action 
Letter,  i.e.,  that  a  company's  filing  of  a 
report  or  other  material  covered  by  this 
rule  change  through  EDGAR  will  satisfy 
the  company's  obligation  under  the 


» 15  U.S.C.  78f(b)(5). 

•  15  U.S.C.  78s(b)(3)(A)(i>. 

'17CFR240.19b-4 
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Commission's  rules  to  file  the  material 
with  the  Excha:  ige  and  that  retention  of 
such  infonnati(  m  in  the  EDGAR  system 
will  satisfy  the  exchange's  record 
retention  requii  ements  under  Rule  1 7a- 
1  under  the  Ad .  At  any  time  within  60 
days  of  the  filir  g  of  such  proposed  rule 
change,  the  Coirunission  may  simimarily 
abrogate  such  rile  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  ap  propriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  I  furtherance  of  the 
purposes  of  thej  Act.* 

rV.  Solicitation!  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  conqeming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  topics  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  EHP  20549.  Copies  of  the 
submission,  alljsubsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  a>d  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  ae  withheld  from  the 
public  in  accon  iance  with  the 
provisions  of  5  U.S.C.  522,  will  be 
available  for  initpection  and  copying  at 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  abpve-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  ="ile  No.  SR-CHX-98-28 
and  should  be  i  ubmitted  by  January  28, 
1999. 


For  the  Commi  ss 
Market  Regulatia  n 
authority.^ 

Margaret  H.  MclWland 
Deputy  Secretary 
[FR  Doc.  99-304 
BILLING  COOE  MIO-lDI-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40838;  File  No.  SR-CBOE- 
98-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  Chicago  Board  Options 
Exchange,  Incorporated,  Relating  to 
Mandatory  Year  2000  Testing 

December  28,  1998. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on 
September  22.  1998,  as  amended  on 
December  24. 1998,3  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  the  "Exchange")  filed  with 
the  Securities  emd  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal 
and  Amendment  No.  1  thereto  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  adopt  new  Rule 
15.11,  Mandatory  Year  2000  Testing, 
that  would  require  member  firms  to 
participate  in  computer  system  testing 
designed  to  prepare  for  the  Year  2000 
and  to  file  reports  with  CBOE  regarding 
Year  2000  testing. 

The  test  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized. 


Chapter  XV 

***** 

Records,  Reports  and  Audits 


***** 

Mandatory  Year  2000  Testing 

Rule  15.11 

[This  rule  will  expire  automatically  on 
January  1.2001.] 


'  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 

'  See  Letter  from  Timothy  Thompson,  Director- 
Regulatory  Affairs,  Legal  Department,  CBOE,  to 
Michael  Walinskas,  Deputy  Associate  Director, 
Division  of  Market  Regulation.  Commission,  dated 
December  22. 1998  ("Amendment  No.  1").  The 
original  filing  was  not  noticed  in  the  Federal 


(a)  Point-to-Point  Testing.  Each 
member  that  has  an  electronic  interface 
with  the  Exchange  shall  participate  in 
point-to-point  testing  with  the  Exchange 
of  its  computer  systems  designed  to 
ascertain  Year  2000  compatibility  of 
those  computer  systems,  in  a  manner 
and  frequency  as  prescribed  by  the 
Exchange.  A  member  that  has  its 
electronic  interface  through  a  service 
provider  need  not  participate  in  point- 
to-point  testing  if,  by  a  time  designated 
by  the  Exchange,  (i)  the  service  provider 
conducts  successful  tests  with  the 
Exchange  on  behalf  of  the  firms  it 
serves,  (ii)  the  member  conducts 
successful  point-to-point  testing  with 
the  service  provider  and  (iii)  the 
Exchange  agrees  that  further  testing  is 
not  necessary. 

(b)  Industry  Wide  Testing.  The 
Exchange  may  require  certain  of  its 
members  to  participate  in  industry  wide 
testing  of  computer  systems  for  Year 
2000  compatibility.  The  Exchange  may 
require  any  member  who  will 
participate  in  industry  wide  testing  to 
also  participate  in  any  tests  necessary  to 
ensure  preparedness  to  participate  in 
industry  wide  testing. 

(c)  Reports.  Members  participating  in 
point-to-point  testing  (whether  between 
the  firm  and  the  Exchange,  between  the 
firm  and  its  service  provider,  or  between 
the  firm's  service  provider  and  the 
Exchimge)  or  industry  wide  testing  shall 
file  reports  with  the  Exchange 
concerning  the  required  tests  in  the 
manner  and  frequency  required  by  the 
Exchange.  The  Exchange  may  require 
reports  before  the  testing  is  begun  to 
ensure  that  the  member  or  its  service 
provider  is  prepared  to  participate  in 
the  tests. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  January  1,  2000,  the  internal  date 
in  computers  throughout  the  world  will 
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change  from  "12/31/99"  to  "01/01/00." 
Absent  the  necessary  changes  to  those 
computers'  codes,  then  those  computers 
could  make  errors  in  even  the  most 
routine  processing,  because  the 
computers  may  read  the  two  digit  "00" 
year  code  as  1900  instead  of  as  2000. 
This  "Year  2000"  problem  could  have 
disastrous  consequences  for  a  number  of 
businesses,  including  the  securities 
industry,  if  businesses  do  not  make  the 
necessary  changes  and  perform  the 
necessary  testing  prior  to  the  Year  2000. 
The  constituents  of  the  securities 
industry  will  need  to  coordinate 
extensive  testing  to  ensure  there  are  no 
widespread  problems.  ^ 

The  CBOE,  in  cooperation  with  the 
SEC  and  with  other  self  regulatory 
organizations  ("SROs"),  has  been 
working  to  raise  awareness  of  the  Year 
2000  problem  in  the  industry.  The 
proposed  CBOE  Rule  15.11(a)  would 
require  each  CBOE  member  that  has  an 
electronic  interface  with  CBOE  to 
participate  in  point-to-point  testing  with 
the  Exchange  of  computer  systems,  in  a 
manner  and  frequency  prescribed  by  the 
Exchange.*  Generally,  point-to-point 
testing  means  testing  between  two 
entities.  In  this  case,  the  requirement 
refers  to  testing  between  the  member 
with  the  electronic  interface  and  the 
Exchange. 

A  member  can  be  exempted  from  this 
requirement  if  the  member  has  its 
electronic  interface  through  a  service 
provider  is,  by  a  time  designated  by  the 
Exchange,  the  service  provider  conducts 
successful  tests  with  the  Exchemge  on 
behalf  of  the  firms  its  serves,  if  the 
member  conducts  successful  point-to- 
point  testing  with  the  service  provider 
by  a  time  designated  by  the  Exchange, 
and  if  the  Exchange  agrees  that  no 
further  testing  is  necessary. 


*  It  should  be  noted  that  the  Exchange  believes 
that  it  currently  has  the  authority  wihtout  the 
approval  of  this  Rule  to  require  testing  and 
reporting  with  respect  to  Year  2000  under  its  broad 
authority  to  enforce  the  provisions  of  the  Exchange 
Act  and  to  ensure  the  safety  of  its  marketplace. 
More  specifically,  Rule  4.2  prohibits  members  from 
engaging  in  conduct  that  violates  the  Exchange  Act: 
Rule  4.3  permits  the  Exchange  to  approve  the 
maintenance  of  wire  connections  with  other 
members  or  with  non-members:  and  Rule  4.10  gives 
the  President  or  the  Chairman  of  the  Exchange  the 
right  to  impose  such  conditions  and  restrictions  on 
a  member  as  either  may  consider  reasonably 
necessary  for  the  protection  of  the  Exchange  and  the 
customers  of  such  member.  Because  a  Year  2000 
problem  with  a  member's  computers  could  have 
such  serious  impact  on  the  Exchange  or  the  conduct 
of  customer  business,  the  Exchange  believes  it 
could  rely  on  these  rules  to  require  all  the  testing 
and  reporting  required  by  proposed  Rule  15.11  or 
to  prohibit  any  wire  connections  involving 
computers  for  non-compliance  of  the  Exchange's 
requests.  The  Exchange  believes,  however,  that  its 
membership  is  better  served  by  having  the  specifics 
of  its  intention  with  respect  to  Year  2000  testing 
and  reporting  deflned  in  a  separate  rule. 


CBOE  understands  that  other  SROs, 
including  NASD  Regulation,  the  New 
York  Stock  Exchange,  and  the  American 
Stock  Exchange  are  also  proposing  rules 
to  require  mandatory  Year  2000  testing 
by  their  members. 

To  ensure  that  the  securities  industry 
is  adequately  prepared  to  meet  the 
"Year  2000"  problem,  the  Securities 
Industry  Association  ("SIA")  has 
undertaken  to  coordinate  industry-wide 
testing.  Participants  will  include,  among 
others  the  stock  exchanges,  Nasdaq, 
registered  clearing  corporations,  data 
processors  and  broker-dealers.  The  first 
industry-wide  test  is  scheduled  for 
March  6. 1999.  The  proposed  CBOE 
Rule  15.11(b)  specifically  authorizes 
CBOE  to  require  certain  CBOE  members 
to  participate  in  those  industry-wide 
tests.' 

Proposed  CBOE  Rule  15.11(c)  would 
also  require  members  participating  in 
point-to-point  and/ or  industry  testing  to 
file  reports  with  CBOE  concerning  the 
required  tests  in  the  manner  and 
frequency  required  by  the  Exchange. 
The  Exchange  may  require  reports  of  its 
members  participating  in  either  the 
point-to-point  testing  (whether  between 
the  firm  and  the  Exchange,  between  the 
firm  and  its  service  provider,  or  between 
the  firm's  service  provider  and  the 
Exchange)  or  the  industry  wide  testing. 
Moreover,  the  Exchange  may  require 
reports  before  the  testing  is  begun  to 
ensure  that  the  member  or  its  service 
provider  is  prepared  to  participate  in 
the  tests. 

A  member  that  is  subject  to  the  rules 
and  fails  to  participate  in  the  tests  or 
fails  to  file  any  required  reports,  may  be 
subject  to  disciplinary  action  pursuant 
to  Chapter  XVII  of  the  Exchange's  rules. 

(2)  Basis 

The  Exchange  believes  that,  by 
helping  to  ensure  the  participation  of 
Exchange  members  in  important  testing 
to  prepare  for  Year  2000,  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act^  in  general,  and  in 
particular  will  further  the  objectives  of 
section  6(b)(5),7  which  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 


'  The  Exchange  will  encourage  its  members  to 
participate  in  industry  wide  testing  to  the  extent 
those  firms  can  be  accommodated  into  the  testing 
schedule.  The  Exchange  also  makes  clear  in  the 
Rule  that  it  may  require  its  members  to  participate 
in  the  industry  wide  testing.  The  Exchange  would 
exercise  this  authority  in  the  event  it  was  deemed 
important  for  those  members  to  participate  and  to 
the  extent  those  firms  chose  not  to  participate 
voluntarily. 

•  15  U.S.C.  78f(b). 

M5  U.S.C.  78f(b)(5). 


regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  vmtten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Year  2000  testing  and 
reporting  is  consistent  with  section 
6(b)(5)  of  the  Act,  which,  among  other 
aspects,  requires  that  the  rules  of  an 
exchange  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
CBC3E's  and  member  firms'  efforts  to 
ensiire  the  securities  markets'  continued 
smooth  operation  during  the  period 
leading  up  to  and  beyond  January  1 , 
2000. 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
in  the  Federal  Register  because,  in  hght 
of  the  industry  wide  tests  that  will  soon 
begin  and  the  tests  that  the  Exchange  is 
conducting,  the  Exchange  wants  to 
ensure  that  it  can  promptly  deal  with 
any  problems  that  arise.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  ot  the  filing  in  the 
Federal  Register.  It  is  vital  that  SROs 
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such  as  CBOE  hive  the  authority  to 
mandate  that  th^ir  member  firms 
participate  in  Y«ar  2000  testing  and  that 
they  report  test  iesults  (and  other  Year 
2000  informatioji)  to  the  SROs.  The 
proposed  rule  change  will  help  CBOE 
participate  in  coordinating  Year  2000 
testing,  including  industry-wide  testing, 
and  in  remediatmg  any  potential  Year 
2000  problems,  ihis,  in  turn,  will  help 
ensure  that  the  iiidustry-wide  tests  and 
CBOE's  Year  20^0  efforts  are  successful. 
The  proposed  nlle  change  will  also  help 
CBOE  work  withits  member  firms,  the 
SIA,  and  other  SROs  to  minimize  any 
possible  disruptions  the  Year  2000  may 
cause. 


IV.  Solicitation  f>f  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  conctming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  cppies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  45b  Fifth  Street. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  tfce  proposed  rule 
change  that  are  filed  with  the 
Commission,  anid  all  written 
communication!  relating  to  the 
proposed  rule  clange  between  the 
Commission,  and  all  written 
communicationi  relating  to  the 
proposed  rule  c|tange  between  the 
Commission  an(J  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifih  Street.  Washington, 
DC.  Copies  of  si^ch  filing  will  also  be 
available  for  ins|)ection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-41)  and  should  be 
submitted  by  January  28, 1999. 

V.  Conclusion    ' 

It  is  therefore  jordered,  pursuant  to 
section  19(b)(2) Jof  the  Act «  that  the 
proposed  rule  change  (SR-CBOE-98- 
40)  and  Amendment  No.  1  thereto  is 
thereby  approve  d  On  an  accelerated 
basis. ^ 


For  tlie  Comm 
Market  Regulatioi 
authority. '° 


i^ion,  by  the  Division  of 
pursuant  to  delegated 


•ISU.S.C.  78s(bK^) 

•In  approving  the 
considered  the  rule' 
competition  and  cadita 

><»17  CFR  20O.3O-p(a)(12). 


proposal,  the  Commission  has 
impact  on  efficiency, 
1  formation.  15  U.S.C.  78c(f). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-305  Filed  1-6-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40839;  File  No.  SR-CHX- 
92-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to 
Mandatory  Year  2000  Testing 

December  28,  1998. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21, 1998,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  a  new 
rule.  Article  XI.  Rule  11.  to  require 
certain  CHX  members  to  conduct  or 
participate  in  computer  tests  designed 
to  address  the  Year  2000  problem  and 
to  file  reports  with  the  CHX. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized. 


ARTICLE  XI 

Rule  11.  Mandatory  Year  2000  Testing 

(Note:  This  rule  will  expire 
automatically  on  January  1,  2001) 

(a)  Each  member  and  member 
organization  shall  conduct  or 
participate  in  testing  of  computer 
systems  designed  to  prepare  for  Year 
2000,  in  a  manner  and  frequency 
prescribed  by  the  Exchange,  and  shall 
provide  to  the  Exchange  reports  related 
to  such  testing  as  requested  by  the 
Exchange. 

(b)  The  Exchange  may  exempt  a 
member  or  member  organization  from 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.194b-4. 


this  requirement  if  that  member  or 
member  organization  cannot  be 
accommodated  in  the  schedule  by  the 
organization  conducting  the  test  or  if 
the  member  does  not  employ  computers 
in  its  business  or  for  other  reasons 
acceptable  to  the  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule  . 
Change 

1.  Purpose 

The  CHX  is  proposing  to  adopt  a  rule 
that  would  establish  the  CHX's  specific 
authority  to  require  certain  members  to 
participate  in  Year  2000  tests  and  to 
require  reporting  on  the  tests.  ^  The  CHX 
is  proposing  that  the  rule  will  expire  in 
the  year  2001  so  that  the  CHX  will  have 
specific  authority  to  mandate  testing 
and  reporting,  as  necessary,  to  correct 
problems  that  are  not  resolved  prior  to 
January  1,  2000,  or  to  correct  problems 
that  arise  after  January  1,  2000. 

On  January  1,  2000,  the  internal  date 
in  computers  should  roll-over  from  "12/ 
31/99"  to  "01/01/00."  At  that  moment, 
if  corrective  measiu^s  have  not  been 
taken,  the  program  logic  in  the  vast 
majority  of  these  computer  systems  will 
begin  to  produce  erroneous  results 
because  the  systems  will  read  the  date 
as  beginning  in  the  year  1900  rather 
than  2000.  This  problem,  known  as  the 
"Year  2000  Problem,"  could  cause 
significant  disruption  in  the  securities 
industry.  There  are  several  stages 
involved  in  correcting  the  Year  2000 
Problem,  including:  assessing  the 
problem;  implementing  corrective 
measures;  conducting  internal,  point-to- 
point,  and  integrated  or  industry-wide 
testing;  and  estabUshing  contingency 
plans. 

The  testing  stage  of  correcting  the 
Year  2000  Problem  will  be  critical  to 


^The  proposed  rule  is  not  intended  to  limit  the 
CHX's  existing  authority  by  rule,  contract,  or 
otherwise,  to  mandate  testing  or  require  reports 
from  members. 
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ensuring  that  the  markets  will  operate 
with  minimal  disruption  after  January  1, 
2000.  To  facilitate  testing  on  an 
integrated,  industry-wide  basis,  the 
Securities  Industry  Association  ("SIA") 
has  undertaken  the  task  of  coordinating 
such  a  test.  Test  participants  will 
include,  among  others,  Nasdaq,  the 
exchanges,  registered  clearing 
corporations  and  depositories,  data 
processors,  and  broker-dealers.  The  first 
day  of  the  integrated,  industry-wide  test 
is  scheduled  for  March  6,  1999.* 

The  CHX  believes  it  is  essential  that 
the  firms  that  could  cause  the  most 
disruption  in  the  market  (if  these  firms 
have  not  corrected  the  Year  2000 
Problem)  conduct  tests  of  all  of  their 
critical  computer  systems  that  relate  to 
their  different  types  of  businesses  (e.g., 
equities,  options,  government  securities, 
mortgage-backed  securities). 
Consequently,  the  CHX  is  proposing  to 
require  certain  firms  to  conduct  tests  to 
address  the  Year  2000  Problem  in  a 
maimer  and  frequency  prescribed  by  the 
Exchange. 

The  proposed  rule  would  provide 
specific  authority  to  require 
participation  in  organized,  industry- 
sponsored  tests,  and  require  "point-to- 
point"  testing  between  member  firms 
and  the  CHX  or  other  systems,  or 
internal  tests  of  members  systems. 
These  other  tests  may  be  particularly 
significant  for  smaller  forms  that  may 
not  be  able  to  participate  in  the 
industry-sponsored  tests. 

Some  members  may  be  able  to  satisfy 
their  testing  obUgation  without  actually 
conducting  tests  themselves.  For 
example,  it  is  likely  that  specialists  that 
are  not  clearing  firms  and  that  only  use 
CHX  issued  specialist  terminals  for  their 
specialist  activity  will  not  be  required  to 
participate  in  mandatory  testing  because 
the  CHX  has  completed  testing  of  this 
system.  Also,  members  that  use 
computer  systems  provided  by  service 
bureaus  are  not  likely  to  have  to  perform 
any  additional  tests  of  the  systems 
provided  by  the  service  bureaus  so  long 
as  (i)  the  service  biu^aus  participate  in 
the  SIA  coordinated  test,  (ii)  the 
members  have  on  cured  point-to-point 
testing  with  their  service  bureaus,  (iii) 
the  service  bureaus  have  conducted 
point-to-point  testing  with  the  CHX,  and 
(iv)  the  tests  do  not  indicate  any 
problems. 

The  CHX  also  believes  that  test  results 
should  be  reported  to  the  CHX.  These 
reports  will  enable  the  CHX  to  identify 
those  members  that  have  not  adequately 
prepared  for  the  Year  2000  so  that 


appropriate  action  can  be  taken  to 
address  these  members'  deficiencies, 
including,  for  example,  providing 
assistance  to  or  easing  the  transition  of 
business  to  other  firms.  Accordingly,  the 
proposal  would  require  members  to  file 
reports  with  the  CHX  about  the  tests.  To 
avoid  duplicative  and  burdensome 
reporting,  the  CHX  will  coordinate  its 
reporting  requirements  with  other  SROs 
as  much  as  possible.  For  example,  the 
CHX  may  exclude  fi-om  its  reporting 
requirement  those  firms  for  which  the 
CHX  is  not  the  designated  examining 
authority. 

The  CHX  will  issue  Notices  to 
Members  specifying  members'  reporting 
and  testing  obligations  sufficiently  in 
advance  of  specific  events,  such  as  SLA- 
coordinated  industry-wide  tests,  that 
members  will  reasonably  be  able  to 
comply.  Regardless  of  when  such 
Notices  are  issued,  nothing  in  this  rule 
relieves  member  firms  of  their 
obligations  to  take  all  necessary  steps  so 
that  they  may  function  properly — both 
their  internal  systems  and  their  abiUty 
to  communicate  and  transact  business 
with  other  firms— on  and  after  January 

1.  2000. 

Further,  although  the  CHX  is  not 
proposing  to  require  all  members  of  the 
CHX  to  conduct  external  testing,  testing 
is  a  key  element  of  year  2000 
compliance  for  all  firms.'  Specifically, 
the  CHX  still  encourages  all  member 
firms  to  test  their  computer  systems  and 
take  whatever  remedial  measures  are 
necessary  to  deal  with  Year  2000  issues. 

2.  Statutory  Basis 

The  exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act,«  which 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  and 
to  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in,  in  general,  to  protect 
investors  and  the  public  interest.  The 
CHX  rule  requiring  certain  members  to 
conduct  or  participate  in  Year  2000 
tests,  and  to  file  reports  about  the  tests, 
will  enable  CHX,  those  participating  in 
the  tests,  and  others  to  evaluate  the 
readiness  of  securities  industry  for  the 
Year  2000.  The  firms  that  would  be 


*  The  exact  number  of  flrms  that  will  be  able  to 
participate  in  the  SIA  test  has  not  been  conclusively 
determined. 


'  Member  finns  that  choose  or  are  required  to 
participate  in  external  testing  should  recognize  that 
internal  testing  is  a  prerequisite  for  external  testing 
and  participation  in  SIA-coordinated  tests  and 
should  act  accordingly. 

•  15  U.S.C.  78f(b)(5). 


required  to  conduct  testing  perform 
critical  functions  in  the  markets  and 
these  firms'  inabifity  to  perform  these 
functions  beyond  January  1,  2000  could 
cause  disruptions  in  the  markets  and 
cause  harm  to  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  goes  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Year  2000  testing  and 
reporting  is  consistent  with  section 
6(b)(5)  of  the  Act,  which,  among  other 
asp>ects,  requires  that  the  rules  of  an 
exchange  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulatir^,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  fi-ee  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
the  CHX's  and  member  firms'  efforts  to 
ensure  the  securities  markets'  continued 
smooth  operation  during  the  period 
leading  up  to  and  beyond  January  1, 
2000. 

The  Exchange  has  requested  that  the 
Commission  approve  the  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  proposal  in  the 
Federal  Register,  to  help  ensure  that 
CHX  member  firms  are  properly 
prepared  for  the  SIA  industry-wide 
testing  that  is  scheduled  to  begin  on 
March  6, 1999.  The  Commission  finds 
good  cause  for  approving  the  proposed 
rule  prior  to  the  30th  day  after  the  date 
of  publication  of  notice  of  the  filing  in 
the  Federal  Register.  It  is  vital  that 
SROs  such  as  CHX  have  the  authority  to 
mandate  that  their  member  firms 
participate  in  Year  iOOO  testing  and  that 
they  report  test  results  (and  other  Year 
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2000  information)  to  their  SROs.  The 
proposed  rule  cnange  will  help  the  CHX 
participate  in  coordinating  Year  2000 
testing,  includiilg  industry-wide  testing, 
and  in  remediating  any  potential  Year 
2000  problems.  [This,  in  turn,  will  help 
ensure  that  the  Industry-wide  tests  and 
the  CHX's  Year  [2000  efforts  are 
successful.  The  proposed  rule  change 
will  also  help  toe  CHX  work  with  its 
member  firms,  ttie  SIA,  and  other  SROs 
to  minimize  any  possible  disruptions 
the  Year  2000  riay  cause. 

rV.  Solicitation  lofCoininents 

Interested  petsons  are  invited  to 
submit  written  data,  views  and 
argiunents  conqeming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4$0  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 


amendments,  a 


1  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  aid  all  written 
communications  relating  to  the 
proposed  rule  qhange  between  the 
Commission  artd  any  person,  other  than 
those  that  may  pe  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  p.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
I  be  available  for 
I  copying  at  the  principal 


filing  will  also 
inspection  and 


office  of  the  CY  X.  All  submissions 


should  refer  to 
and  should  be 
1999. 

V.  Conclusion 


File  No.  SR-CHX-98-32 
iiubmitted  by  January  28, 


ordered,  pursuant  to 
of  the  Act '  that  the 
Change  is  hereby 
accelerated  basis.* 
Commission,  by  the  Division  of 
,  pursuant  to  delegated 


ail 


It  is  therefon 
section  19(b)(2 
proposed  rule 
approved  on 

For  the 
Market  Regulatic^n 
authority.8 

Margaret  H.  Mclarland 

Deputy  Secretar}. 
(FR  Doc.  99-306 
WLUNG  CODE  W10  41-M 


'  15  U.S.C.  78s(b)(2) 
•In  approving  t 


considered  the  ruli 
competition  and  c^p 
78c(n. 
» 17  CFR  200.30-J3(a)(12). 


Filed  1-6-99;  8:45  am) 


!  proposal,  the  Commission  has 
s  impact  on  efficiency, 
ilal  formationl.  15  U.S.C. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40843;  File  No.  SR-CSE- 
98-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Cincinnati 
Stock  Exchange,  Inc.  to  Reduce  the 
Exchange's  Public  Agency  Guarantee 
Size 

December  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
26, 1998,  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  13. 1998.  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change. '  The  Commission 
is  pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  the  public  agency  guarantee  in 
CSE  Rules  11.9(c)(v)  and  (n)  to  reflect 
recent  changes  in  market  conditions. 
Below  is  the  text  of  the  proposed  rule 
change.  Additions  are  italicized; 
deletions  are  in  brackets. 

Rule  11.9.  National  Securities  Trading 
System 

(a)  through  (b)  No  Change. 

(c)(i)  through  {c)(iv)  No  Change. 

(c)(v)  Guarantee  the  execution  up  to 
[2099]  1099  shares  at  the  opening  price 
of  opening  public  agency  market  orders 
and  limit  orders  which  are  priced  better 
than  such  opening  price.  If  there  exist 
two  or  more  Designated  Dealers  in  a 
Designated  Issue,  then,  unless  the 
Securities  Committee  has  approved  one 
member  as  the  primary  Designated 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19t)-4. 

'  See  Letter  from  Adam  W.  Gurwitz,  Vice 
President  Legal  and  Corporate  Secretary,  CSE.  to 
David  Sieradzki,  Staff  Attorney,  SEC,  dated 
November  12,  1998.  ("Amendment  No.  1").  In 
Amendment  No.  1.  CSE  proposed  to  change  Rule 
11.9  (c)(v)  to  reduce  the  execution  guarantee  at  the 
opening  price  of  public  agency  market  orders  and 
limit  orders.  Additionally,  CSE  requested  that 
Section  8  of  its  rule  filing  be  amended  to  reference 
the  relevant  rules  regarding  the  public  order 
guarantee  levels  of  the  Philadelphia  Stock 
Exhcange.  Inc..  the  Boston  Stock  Exchange.  Inc.. 
and  the  PaciHc  Exchange.  Inc. 


Dealer  in  that  issue,  the  guarantee 
obligation  shall  rotate  among  such 
Designated  Dealers  on  a  daily  basis. 

(d)  through  (m)  No  Change. 

(n)  Public  Agency  Guarantee 

(1)  Public  agency  opening  market 
orders  and  limit  orders  better  than  the 
opening  price  which  are  entered  prior  to 
the  opening  up  to  [2099]  1099  shares 
shall  be  executed  at  the  opening  price. 

(2)  through  (3)  No  Change. 

(4)  Subject  to  the  requirements  of  the 
short  sale  rule,  orders  must  be  filled  on 
the  basis  of  the  ITS  BBO  bid  on  a  sell 
order  or  the  ITS  BBO  offer  on  a  buy 
order.  Sell  orders  will  be  satisfied  up  to 
the  size  of  the  lesser  of  the  ITS  BBO  bid 
or  (2099]  1099  shares;  buy  orders  up  to 
the  lesser  of  the  ITS  BBO  offer  or  [2099] 
1099  shares.  No  portion  of  an  order 
larger  than  [2099]  1099  shares  is  subject 
to  the  public  agency  guarantee. 

(5)  through  (6)  No  Change, 
(o)  through  (v)  No  Change. 

«         *        •         •        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  defined 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rules  11.9(c)(v)  and  (n) 
provide  an  execution  guarantee  for 
public  agency  market  and  marketable 
limit  orders.  Because  the  Exchange 
employs  a  multiple  competing  speciaHst 
system,  this  execution  obligation  rotates 
among  the  specialists  in  a  particular 
issue.  The  specialist  upon  whom  the 
public  agency  obligation  falls  is  called 
the  Designated  Dealer  of  the  day.* 
Currently,  the  Designated  Dealer  of  the 
day  is  required  to  satisfy  public  agency 
orders  up  to  the  size  of  the  lesser  of  the 
national  best  bid  (for  a  sell  order)  or 
offer  (for  a  buy  order)  ("NBBO")  or  2099 
shares.  No  portion  of  an  order  larger 
than  2099  shares  is  subject  to  the 
guarantee. 

The  Exchange  proposes  to  lower  the 
maximum  order  size  of  its  public  agency 


«  See  CSE  Rules  11.9(a)(3)  and  11.9(c)(iv). 


guarantee  in  light  of  recent  changes  in 
market  conditions.  The  National  Market 
System  generally  began  quoting  and 
trading  securities  in  increments  smaller 
than  Vs  of  $1.00  starting  in  the  spring  of 
1997.5  The  move  to  Vieths  and  record 
volume  levels  conceivably  could  be 
accentuating  rapid  price  changes  and 
market  movements.  In  response  to  this 
changed  environment,  the  proposed  rule 
change  would  lower  the  size  of  the 
public  agency  guarantee  to  the  lesser  of 
the  NBBO  or  1099  shares.  The  public 
agency  guarantee  would  otherwise 
remain  unchanged.  The  Exchange  notes 
that  this  new  level  would  bring  the 
CSE's  public  agency  guarantee  more  in 
line  with  the  guarantees  of  other 
exchanges  ^  and  believes  the  proposed 
rule  change  will  restore  a  balance 
between  the  exposure  its  specialists  face 
in  a  more  volatile  trading  environment 
and  the  need  to  provide  the  best 
possible  execution  for  pubUc  investors. 
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2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
•  investors  and  the  public  interest. 
Specifically,  the  proposed  rule  change 
will  balance  the  risks  incurred  by  the 
Exchange's  specialists  in  a  more  volatile 
trading  environment  with  the  need  to 


'  See  e.g.,  Securities  Exchange  Act  Release  No. 
38678  (May  27.  1998),  62  FR  30363  (June  3.  1997) 
(Order  granting  approval  to  proposed  rule  change 
to  decrease  the  minimum  quotation  increment  for 
certain  securities  listed  and  traded  on  the  Nasdaq 
Stock  Market  to  Vidth  of  $1.00). 

•The  Pacific  Exchange  ("PCX")  guarantees 
execution  of  agency  market  orders  up  to  1099 
shares  for  automatic  execution  both  prior  to  the 
opening  at  the  primary  market  opening  price  and 
during  daily  trading  at  the  P/COAST  quote  (best  bid 
and  ask  available  through  ITS)  or  better.  Telephone 
conversation  between  Robert  P.  Pacileo,  Staff 
Attorney.  Regulatory  Policy,  PCX.  and  John  Roeser, 
Attorney.  Division  of  Market  Regulation,  SEC  on 
Nov.  10,  1998.  See  also  PCX  Rules  5.25(a)  and 
5.25(c).  Pursuant  to  Philadelphia  Stock  Exchange 
("Phlx")  Rule  229.06,  agency  market  orders  up  to 
1099  shares  entered  prior  to  the  opening  will  be 
executed  at  the  New  York  market  opening  price. 
Agency  market  and  limit  orders  up  to  1099  shares 
(or  such  greater  si^  as  the  specialist  agrees  to 
accept)  entered  prior  to  and  after  the  opening  will 
either  be  executed  in  accordance  with  the 
Professional  Execution  Standards  in  Rule  229.10(b) 
or  automatically  executed  in  accordance  with  the 
procedures  set  forth  in  Rule  229.05.  See  PhU  Rules 
229.05,  229.06.  and  229.10.  The  Boston  Stock 
Exchange  ("BSE")  guarantees  execution  on  agency 
market  and  marketable  limit  orders  entered  prior  to 
and  after  the  opening  up  to  1299  shares.  See  BSE 
Rules  Chapter  n  §  33(a)  and  §  33.01. 


ensure  proper  execution  of  public 
agency  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
writhin  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
writh  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No. 
SR-CSE-98-04  and  should  be 
submitted  by  January  28, 1999. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  E)oc.  99-301  Filed  1-6-99;  8:45  am) 

BILUNG  C006  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  40592A;  File  No.  SR-NASD- 
98-77] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Central  Registration 
Depository  Fees;  Correction 

December  29,  1998. 

In  FR  Document  98-28849,  beginning 
on  page  57718,  for  Wednesday,  October 
28,  1998,  several  sections  of  the 
proposed  rule  were  incorrectly  stated. 
The  following  sections  of  Item  I  on  page 
57718  should  read  as  follows: 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 


Section  2-Fees 


(b)  (Each  member  shall  be  assessed  a 
fee  of  $85.00  for  each  application  filed 
with  the  Association  for  registration  of 
a  registered  representative  or  registered 
principal.  Additionally,  each  member 
shall  be  assessed  a  surcharge  of  $95.00 
for  registrations  involving  a  special 
registration  review  filed  with  the 
Association.) 

The  NASD  shall  assess  each  member 
a  fee  of: 

(1)  $85.00  for  each  initial  Form  U-4 
filed  by  the  member  with  the  NASD  for 
the  registration  of  a  representative  or 
principal,  except  that  [The]  the 
following  discounts  shall  apply  to  the 
filing  of  [apphcations]  Forms  U-4  to  [re- 
register or)  transfer  the  registration  of 
[registered  persons]  represenatives  or 
[registered]  principals  in  connection 
with  acquisition  of  all  or  a  part  of  a 
member's  business  by  another  member: 
*         •         •         •         * 

(2)  $40.00  for  each  initial  Form  U-5 
filed  by  the  member  with  the  NASD  for 
the  termination  of  a  registered 
representative  or  registered  principal, 
plus  a  late  filing  fee  of  $80.00  if  the 
member  fails  to  file  the  initial  Form  U- 
5  within  30  days  after  the  date  of 
termination; 


M7  CFR  200.3O-3(a)(12). 
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(3)  $20.00  for  epcb  amended  Form  U- 
4  or  Form  U-5  filid  by  the  member  with 
the  NASD:  i 

(4)  $95.00  for  additional  processing  of 
each  initial  or  anisnded  Form  U-4  or 
Form  U-5  that  includes  the  initial 
reporting,  amendtnent,  or  certification 
of  one  or  more  disclosure  events  or 
proceedings;        | 

(5)  $10.00  for  epch  fingerprint  card 
submitted  by  the  member  to  the  NASD, 
plus  any  other  chqrge  that  may  be 
imposed  by  the  United  States 
Department  of  Justice  for  processing 
such  fingerprint  oard;  and 


ek 


(h)[(i)  Each  member  shall  be  assessed 
a  fee  of  S40.00  ioi  each  notice  of 
termination  of  a  registered 
representative  or  registered  principal 
filed  with  the  Corporation  as  required 
by  Section  3  of  Article  IV  of  the  By- 
Laws.  I 

(ii)  A  late  filing  fee  of  $65.00  shall  be 
assessed  a  member  who  fails  to  file  with 
the  Corporation  written  notice  of 
termination  of  a  registered 
representative  or  registered  principal 
within  thirty  (30)|  calendar  days  of  such 
termination.         j 

(iii))  In  the  evept  a  member  believes 
it  should  not  be  required  to  pay  the  late 
filing  fee,  it  shall  be  entitled  to  a  hearing 
in  accordance  with  the  procedures  set 
forth  in  the  Rule  6640  Series. 
Margaret  H.  McFarlond, 
Deputy  Secretary. 

(FR  Doc.  99-297  Filed  1-6-99;  8:45  am) 
BILUNO  COOE  S010-01.tM 

SECURITIES  AND  EXCHANGE 
COMMISSION 

;  File  No.  SR-NASD- 


[Rel< 
98-90] 


No. 


34-40864; 


S«lf-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Proposed  Amendments  to 
the  Code  of  Procedure  to  Provide  for 
the  Office  of  Disciplinary  Affairs  of 
NASD  Regulation,  Inc.  to  Authorize  all 
Enforcement  Actions 

December  30, 199a 
I.  Introduction 

On  December  4. 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Asi  ociation"),  filed  with 
the  Seciu"ities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  c  hange  pursuant  to 
Section  19(b)(1)  (tf  the  Securities 


Exchange  Act  of 


1934  ("Act"),i  and 


>  15  U.S.C  78s(b)(l  . 


Rule  19b-4  thereunder.2  hi  its  proposal. 
NASD  Regulation  seeks  to  amend  the 
rules  of  the  Association  to  permit  the 
Office  of  Disciplinary  Affairs  to 
authorize  enforcement  actions.  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  December  14. 1998 
("Notice").^  The  Commission  received 
no  comment  letters  on  the  filing.  This 
order  approves  the  proposal. 

n.  Description  of  the  Proposal 

The  Association  proposes  centralizing 
review  and  authorization  of  all 
disciplinary  actions  within  a  single 
department,  the  Office  of  Disciplinary 
Affairs  of  NASD  Regulation.  Currently, 
the  Case  Authorization  Unit  ("CAU"), 
located  in  the  Department  of 
Enforcement  of  NASD  Regulation, 
authorizes  all  disciplinary  actions. 
Review  of  these  cases,  however,  can 
take  place  in  a  separate  office.  Known 
as  the  Office  of  Disciplinary  Policy 
("ODP").  this  office  is  the  primary 
reviewer  of  cases  developed  in  the 
Washington,  DC,  office  and  cases 
involving  "quality-of-market"  issues. 
The  ODP,  which  reports  to  the  Office  of 
the  President  of  NASD  Regulation,  also 
reviews  and  comments  on  all  cases 
involving  policy  issues. 

Because  of  the  overlap  between  the 
CAU  and  the  ODP,  the  Association 
wishes  to  consolidate  their  functions  in 
a  single  place — the  Office  of 
Disciplinary  Affairs  ("ODA").  Under  the 
proposed  rule  change,  as  approved 
hereby,  all  cases  would  be  authorized  by 
the  ODA.  Both  the  ODP  and  the  CAU 
will  cease  to  function  following 
approval  of  these  changes.  According  to 
NASD  Regulation,  the  change  will 
increase  overall  operating  efficiency  and 
maintain  the  consistency  and 
independence  of  the  case  authorization 
function. 

III.  Discussion 

As  discussed  below,  the  Commission 
has  determined  to  approve  the 
Association's  proposal  centralizing  the 
authorization  of  all  enforcement  actions 
within  the  ODA.  The  standard  by  which 
the  Commission  must  evaluate  a 
proposed  rule  change  is  set  forth  in 
Section  19(b)  of  the  Act.  the 
Commission  must  approve  a  proposed 
NASD  rule  change  if  it  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  15  A  of  the  Acf* 
and  the  rules  and  regulations 
thereunder  that  govern  the  NASD.^  In 


2 17  CFR  240.191^-4. 

^  See  Securities  Exchange  Act  Release  No.  40755 
(December  7,  1998).  63  FR  68814  (December  14, 
1998)  (File  No.  SR-NASD-98-90) 

■•  15  U.S.C.  780-3. 

sU.S.C78»(b). 


evaluating  a  given  proposal,  the 
Commission  examines  the  record  before 
it  and  all  relevant  factors  and  necessary 
information.  In  addition.  Section  15A  of 
the  Act  establishes  specific  standards 
for  NASD  rules  against  which  the 
Commission  must  measure  the 
proposal.^ 

Specifically,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  wnth  Sections  15A(b)(7)  and 
(8)  of  the  Act.  which  require  that  the 
rules  of  the  Association  provide  a  fair 
procedure  for  the  disciplining  of 
members  and  associated  persons. 
According  to  NASD  Regulation, 
centralizing  the  authorization  of 
disciplinary  actions  within  the  ODA 
will  help  maintain  the  consistency  of 
the  case  authorization  process.  The 
Commission  agrees  that  consistency  in 
the  authorizing  of  discipUnary  actions 
contributes  to  maintaining  fair 
procedures  for  the  disciplining  of 
members. 

Additionally.  NASD  Regulation 
asserts  that  the  proposed  rule  change 
will  help  maintain  the  independence  of 
the  case  authorization  function.  Under 
the  current  rules,  disciplinary  actions 
were  authorized  by  the  CAU,  which  is 
located  within  the  Department  of 
Enforcement  of  NASD  Regulation. 
Under  the  proposed  rule,  the  ODA, 
which  will  authorize  all  enforcement 
actions,  will  report  directly  to  Office  of 
the  President  of  NASD  Regulation;  thus 
separating  it  from  the  Department  of 
Enforcement,  who  is  a  party  to  the 
proceeding.  The  Commission  agrees  that 
independence  in  the  authorizing  of 
disciplinary  actions  also  contributes  to 
maintaining  fair  procedures  for  the 
disciplining  of  members. 

NASD  Regulation  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  of  the  Act  to  approve 
the  proposed  rule  change  prior  to  the 
30th  day  after  its  publication  in  the 
Federal  Register.  According  to  the 
NASD,  accelerated  approval  is 
necessary  to  facilitate  the  orderly 
transfer  of  functions  to  the  ODA.  which 
will  start  operating  on  January  1. 1999. 
The  Commission  finds  that  this  is  an 
appropriate  reason  for  accelerating 
approval,  and  notes  this  approval 
follows  a  notice  and  comment  period  of 
fifteen  days  that  expired  without  receipt 
of  comment. 

IV.  Conclusion 

The  Commission  beheves  that  the 
proposed  rule  change  is  consistent  with 
the  Act,  and.  particularly,  vnXh  Section 
15 A  thereof.^  In  approving  the 


•  15  U.S.C.  780-3. 
'  15  U.S.C.  780-3. 
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proposed,  the  Commission  has 
considered  its  impact  on  efficiency, 
competition,  and  capital  formation.^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-98- 
90)  relating  to  proposed  amendments  to 
the  Rules  of  the  Association  to  permit 
the  Office  of  DiscipUnary  Affairs  of 
NASD  Regulation  to  authorize  all 
enforcement  actions,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  99-298  Filed  1-6-99;  8:45  amj 

BtLUNQ  COOE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40858;  File  No.  SR-NYSE- 
98-28] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Arbitration  Rules 

December  29. 1998. 

I.  Introduction 

On  September  15,  1998,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  ^  and  Rule  19b-4 
thereunder.  2  The  proposed  rule  change 
would  amend  NYSE  Rules  347  and  600 
to  exclude  claims  of  employment 
discrimination,  including  sexual 
harassment,  in  violation  of  a  statute 
from  arbitration  unless  the  parties  have 
agreed  to  arbitrate  the  claim  after  it  has 
arisen.  Notice  of  the  proposed  rule 
change,  together  with  the  substance  of 
the  proposal,  was  provided  in  a 
Commission  release  and  in  the  Federal 
Register.  3  The  Commission  received 
three  comment  letters  and  a  response  to 
those  letters  from  the  Exchange.  The 
Commission  is  approving  the  proposed 
rule  change. 

II.  Description 

The  proposed  rule  change  will  modify 
the  current  requirement  in  NYSE  Rule 


347  that  any  employment-related 
disputes  between  a  registered 
representative  and  a  member  or  member 
organization  be  settled  by  arbitration. 
The  proposal  provides  that  statutory 
employment  discrimination  claims  are 
eligible  for  arbitration  at  the  Exchange 
only  if  the  parties  agree  to  arbitrate  the 
claims  after  they  arise. 

Background 

NYSE  Rule  347  has  been  in  effect 
since  the  late  1950*s  and  requires  that 
any  employment-related  disputes 
between  a  registered  representative  and 
a  member  or  member  organization  be 
settled  by  arbitration.''  In  order  to 
become  "registered"  an  individual  is 
required  to  sign  and  file  with  the 
Exchange  a  Form  U-4  (Uniform 
Apphcation  for  Securities  Registration 
or  Transfer).  Form  U-4  requires 
registered  persons  to  submit  to 
arbitration  any  claim  that  must  be 
arbitrated  imder  the  rules  of  the  self- 
regulatory  organizations  ("SROs")  with 
which  they  register. 

Until  the  1990's,  the  rule  was 
generally  invoked  to  arbitrate  business 
and  contract  disputes,  such  as  wrongful 
discharge,  breach  of  contract  or  claims 
regarding  compensation.  In  1991,  the 
Supreme  Court  held  in  Gilmer  v. 
Interstate/Johnson  Lane,^  that  a 
registered  representative  could  be 
compelled  to  arbitrate  his  claim  under 
the  Age  Discrimantion  in  Employment 
Act  ("ADEA")  pursuant  to  Form  U-4 
and  NYSE  Rule  347.  Subsequent  courts 
have  held  that  claims  alleging 
employment  discrimation,  including 
sexual  harassment  claims,  may  be 
compelled  to  arbitration.^ 

In  1994,  the  General  Accoimting 
Office  ("GAO")  conducted  a  study  on 
the  arbitration  of  employment 
discrimination  disputes  in  the  securities 


•15U.S.C.  78(c)f. 

•15U.S.C.  78s(b)(2). 

1017  CFR  20O.3O-3(a)(12). 

'15U.S,C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  40479 
(September  24.  1998)  63  FR  52782  (October  1, 
1998). 


*NYSE  Rule  347  provides  "Any  controversy 
between  a  registered  representative  and  any 
member  or  member  organization  arising  out  of  the 
employment  or  termination  of  employment  of  such 
registered  representative  by  and  with  such  member 
or  member  organization  shall  be  settled  by 
arbitration,  at  the  instance  of  any  such  party,  in 
accordance  with  the  arbitration  procedure 
prescribed  elsewhere  in  these  rules." 

»  500  U.S.  20(1991). 

•Indeed,  they  have  extended  the  reasoning  of 
Gilmer  to  cover  disputes  arising  under;  Title  VII  of 
the  Civil  Rights  Act  of  1964.  see,  e.g.,  Alford  v. 
Dean  Witter  Reynolds.  Inc.,  939  F.  2d  229  (5th  Cir. 
1991),  Cremin  v.  Merrill  Lynch,  Pierce,  Fenner  & 
Smith,  Inc.,  957  F.  Supp.  1460  (N.D.  ID.  1997),  but 
see  Rosenberg  v.  Merrill  Lynch,  Pierce,  Fenner  Br 
Smith,  Inc.,  1998  U.S.  Dist.  Lexis  877  (D.  Mass. 
1998));  the  Americans  with  Disabilities  Act,  (see. 
e.g.,  Austin  v.  Owens-Brockway  Glass  Container, 
inc.,  78  F.  3d  875,  881  (4th  Cir.)  cert,  denied,  117 
S.  Ct.  432  (1996):  and  state  statutes  of  a  similar 
nature  [see,  e.g.,  Kalider\.  Shearson  Lehman 
Hutton,  Inc.,  789  F.  Supp.  179, 180  (W.D.  Pa. 
1991)). 


industry.'  The  GAO  Report  did  not 
critize  the  fairness  of  aii>itration  as  a 
means  of  resolving  employment 
discrimination  disputes,  but  did  make 
recommendations  for  improving  the 
arbitration  process.  Despite  steps  to 
improve  the  process,  registered 
representatives  and  others  continue  to 
oppose  arbitration  of  discrimination 
claims  pursuant  to  the  Form  U-4  and 
other  pre-dispute  agreements.  In  July 
1997,  the  U.S.  Equal  Employment 
Opportunity  Commission  ("EEOC") 
issued  a  policy  statement  that 
mandatory  pre-dispute  agreements  to 
arbitrate  statutory  employment 
discrimination  claims  are  consistent 
with  the  purpose  of  the  federal  civil 
rights  laws.B 

In  support  of  the  EEOC's  position,  the 
Ninth  Circuit  Court  of  Appeals  held  in 
May  1998,  in  Duffield  v.  Robertson 
Stephens  &■  Company,'*  that  employers 
could  not  compel  employees  to  waive 
their  right  to  a  judicial  forum  under 
Title  VII,  and  therefore  plaintiff  could 
not  be  compelled  to  arbitrate  her 
statutory  employment  discrimination 
claims  pursuant  to  Form  U-4.10  Other 
federal  courts  consistently  upheld  the 
arbitration  of  employment 
discrimination  claims  pursuant  to  the 
Form  U— 4. 

On  June  22,  1998.  the  Commission 
approved  a  proposed  rule  change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  remove  the 
requirement  itom  its  rules  that 
registered  representatives  must  arbitrate 
statutory  employment  discrimination 
claims."  Under  the  NASD's  rule,  an 
employee  could  file  such  a  claim  in 
court  unless  he  or  she  was  obligated  to 
arbitrate  pursuant  to  a  separate 
agreement  entered  into  either  before  or 
after  the  dispute  arose. 

The  Commission's  order  approving 
the  NASD  rule  change  noted  that  the 
NASD  intends  to  make  changes  to  its 
arbitration  program  to  make  arbitration 
more  attractive  to  parties  for  the 
resolution  of  discrimination  claims.'^ 
An  NASD  "Working  Group"  that 
includes  attorneys  who  represent 
employees,  member  firms  and  neutrals 


'  Employment  Discrimination:  How  Registered 
Representatives  in  Discrimination  Disputes  (GAO/ 
HEHS-94-17,  March  30,  1994). 

■EEOC  Notice  No.  915.002,  July  10. 1997. 

•  1998  WL  227469  (9th  Cir.). 

'"In  January  1998.  a  U.S.  District  Court  in 
Massachusetts,  in  Rosenberg  v.  Merrill  Lynch,  76 
FEP  681  (D.Mass  1998),  declined  to  compel 
arbitration  of  plaintiffs  Title  Vn  and  the  ADEA 
claims  pursuant  to  the  agreement  to  arbitrate 
contained  in  the  Form  U-4  plaintiff  was  required 
to  sign  as  a  condition  of  her  employment. 

'■Exchange  Act  Release  No.  40109  (June  22, 
1998)  63  FR  35299  (June  29,  1998). 

'>W. 
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is  developing  improvements  to  the 
NASD's  arbitratiin  procedures  for 
discrimination  cises.  A  representative 
of  the  Exchange  is  participating  as  an 
observer  in  the  Working  Group's 
discussions. 

The  Exchange 'p  proposed  rule  change 
will  create  a  narrbw  exception  to  the 
NYSE  rule  that  requires  arbitration  of  all 
employment-related  claims  of  a 
registered  representatives.  Paragraph  (a) 
of  the  proposed  Amendment  to  NYSE 
Rule  347  adds  language  indicating  that 
paragraph  (b)  contains  an  exception  to 
the  requirement  \o  arbitrate  employment 
disputes.  Paragraph  (b)  provides  that  "a 
claim  alleging  employment 
discrimination.iacluding  any  sexual 
harassment  claii^,  in  violation  of  a 
statute  shall  be  eligible  for  arbitration 
only  where  the  parties  have  agreed  to 
arbitrate  the  claim  after  it  has  arisen."  " 

In  addition,  utider  the  proposal, 
statutory  employment  discrimination 
claims  will  not  ^e  eligible  for  arbitration 
pursuant  to  any  pre-dispute  agreement 
to  arbitrate.  The  Exchange  has  stated 
that  its  action  brings  its  arbitration 
policy  into  conftrmity  with  the  EEOC's 
"Policy  Statement  on  Mandatory 
Binding  Arbitration  of  Employment 
Discrimination  Disputes  as  a  Condition 
of  Employment. y  '* 

In  its  December  1997  comment  letter 
to  the  SEC  regarding  the  NASD 
proposal,  the  EEDC  stated  its  position 
"that  pre-dispute  arbitration 
agreements,  particularly  those  that 
mandate  binding  arbitration  of 
discrimination  ^aims  as  a  condition  of 
employment,  ar*  contrary  to  the 
fundamental  principles  reflected  in  this 
nation's  employment  discrimination 
laws.  We  recommend  therefore,  that  the 
proposed  rule  b«  revised  to  permit 
arbitration  of  statutory  employment 
discrimination  claims  only  under  post- 
dispute  arbitratijon  agreements."  '* 

TTie  Exchange  has  had  a  general 
arbitration  provision  in  its  Constitution 
since  1817.  NYSE  Rule  600  requires  the 
arbitration  of  difputes  between 
customers  or  noti-members  and 
members  or  mer^ber  organizations, 
pursuant  to  any  iwritten  agreement  to 
arbitrate  or  upon  the  demand  of  the 
customer  or  non-member.  ^^  The  vast 


majority  of  disputes  resolved  by 
Exchange  arbitration  are  business 
disputes  arising  out  of  securities 
transactions  with  investors,  and 
contractual  disputes  between  members 
and  their  employees.  Since  1992,  the 
year  following  the  Gilmer  decision,  the 
Exchange  has  received  an  average  of  18 
discrimination  claims  a  year.'^  The 
Exchange's  proposed  amendments  will 
limit  the  availability  of  the  Exchange's 
forum  for  the  resolution  of  employment 
discrimination  claims  to  those  cases 
where  the  parties  have  agreed  to 
arbitrate  the  claim  after  it  has  arisen,  as 
recommended  by  the  EEOC. 

The  Exchange  is  also  proposing  to 
amend  NYSE  Rule  600,  adding 
paragraph  [f]  that  provides  that  claims 
alleging  employment  discrimination, 
including  any  sexual  harassment  claim, 
shall  be  eUgible  for  submission  to 
arbitration  only  where  the  parties  have 
agreed  to  arbitrate  the  claim  after  it  has 
arisen.  This  amendment  excludes  from 
Exchange  arbitration  statutory 
employment  discrimination  claims  of 
non-registered  employees  pursuant  to 
pre-dispute  arbitration  agreements. 
NYSE  Rule  347  only  applies  to 
"registered"  employees. 
.  Trie  EEOC  ana  several  members  of 
Congress  have  endorsed  arbitration  as 
an  effective  means  of  resolving 
discrimination  claims,  provided  the 
parties  agree  to  arbitrate  after  the  claim 
has  arisen.  The  Exchange's  proposed 
amendment  provides  a  forum  for  those 
employees  who  choose,  after  a  claim  has 
arisen,  to  resolve  their  statutory 
employment  discrimination  claims 
through  arbitration. 

Some  employment  disputes  may 
contain  contract  or  tort  claims  as  well  as 
statutory  employment  discrimination 
claims.  Under  amended  NYSE  Rule  347 
(and  NYSE  Rule  600  for  non-registered 
employees  who  have  executed  pre- 
dispute  arbitration  agreements)  these 
cases  may  be  bifurcated.  The 
employment  discrimination  claims  may 
be  heard  in  a  forum  other  than  the 
Exchange,  such  as  court,  while  any 
claims  subject  to  arbitration  may 


"Claims  "in  vioUtion  of  a  statute"  are  not 
limited  to  the  federa  i  civil  rights  laws  and  include 
all  federal,  state  and  local  anti-discrimination 
statutes. 

'«EEOC  Notice  N( .  915.002,  July  10. 1997. 

"Letter  from  Gilbert  F.  Casellas.  Chairman. 
EEOC.  to  Jonathan  G .  Katz.  Secretary,  SEC,  Re: 
NASD  Proposed  Rul  b  Change  on  Arbitration  of 
Employment  Discriiiiination  Claims.  December 
1997. 

'•NYSE  Rule  600  a)  provides:  "Any  dispute, 
claim  or  controvers)  between  a  customer  or  non- 
member  and  a  mem!  »er.  allied  member,  member 


continue  to  be  heard  at  the  Exchange.  ^^ 
However,  NYSE  Rule  347  requires 
arbitration  of  claims  "at  the  instance"  of 
either  party,  and  therefore  may  be 
waived,  allowing  the  entire  case  to  be 
heard  in  court.  The  parties  may  also 
avoid  bifurcation  by  agreeing  to  proceed 
with  all  claims  in  a  single  forum.  Given 
a  choice,  after  a  dispute  has  arisen, 
employees  in  many  instances  believe 
that  arbitration  is  preferable  to 
protracted  and  expensive  litigation  and 
will  wilUngly  make  that  choice. ^^ 

in.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  on  the  proposed  rule 
change. 20  Two  of  the  letters  supported 
the  proposal  ^i  and  the  other  oppose 
it.22  The  comment  letter  primarily 
focused  on  section  3(0  of  the  Exchange 
Act  and  the  Federal  Arbitration  Act 
("FAA").  The  Exchange  responded  to 
the  comment  letters. ^^ 

Overview  of  the  Proposed  Rule  Change 

One  commenter  that  supported  the 
proposal  did  so  because  it  believes  that 
it  comphes  with  EEOC  policy  and  the 
letter  and  spirit  of  Tile  VII.^*  A  second 
commenter  that  supported  the  proposal 
did  so  because  it  believes  that 
arbitration  may  not  be  well-adapted  for 
employment  discrimination  claims, 
since  employees  and  others  have 
challenged  its  fairness  in  employment- 
related  disputes.^*  While  supporting  the 
proposal,  this  commenter  suggested  that 
the  proposal  be  modified  to  include 
common  law  employment-related 
claims  (e.g.,  wrongful  termination, 
defamation]  and  preserve  punitive 
damages. 

The  one  commenter  that  opposed  the 
proposal  said  that  it  is  inconsistent  with 


organization  and/or  associated  person  arising  in 
connection  with  the  business  of  such  member, 
allied  member,  member  organization  and/ or 
associated  person  in  connection  with  his  activities 
as  an  associated  person  shall  be  arbitrated  under  the 
Constitution  and  Rules  of  the  New  York  Stock 
Exchange,  Inc.  as  provided  by  any  duly  executed 
and  enforceable  written  agreement  or  upon  the 
demand  of  the  customer  or  non-member." 

"Historically,  discrimination  claims  accounted 
for  less  than  two  percent  of  the  total  claims  filed 
at  the  Exchange,  except  for  1996  (when 
discrimination  claims  accounted  for  two  point  six 
percent)  and  the  first  six  months  of  1998  where,  due 
to  a  steady  decline  in  case  filings  generally, 
discrimination  claims  accounted  for  three  percent 
of  the  cases  filed. 


'■The  bifurcation  of  securities  industry  claims  is 
not  unprecedented.  Before  the  Supreme  Court's 
decision  in  Shearson  v.  Mc^4ahon.  482  U.S.  220 
(1987)  (holding  that  claims  under  the  Exchange  Act 
could  be  compelled  to  arbitration),  the  Supreme 
Court  decided  Dean  Witter  Reynolds,  Inc.  v.  Byrd, 
105  S.  Ct.  1238  (1985).  In  Byrd,  the  dispute 
involved  allegations  of  federal  securities  laws 
violations  and  pendent  state  law  claims.  The  Court 
compelled  the  state  law  claims  to  arbitration  and 
held  that  the  federal  securities  laws  claims  could  be 
heard  in  court. 

'»  See  Duffield  v.  Bobertson  Stephens  6- 
Company.  1998  WL  227469  (9th  Cir.). 

^oQctober  16,  1998  National  Employment 
Lawyers  Association  Letter  (NELA  Letter);  October 
21, 1998  Securities  Industry  Association  Letter  (SIA 
Letter);  and  October  21, 1998  New  York  State 
Attorney  General  Dennis  Vacco  (NY  Attorney 
General  Letter). 

"  NELA  Letter;  and  NY  Attorney  General  Letter. 

"SL\  Letter. 

"  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Jonathan  G.  Kati, 
Secretary,  SEC,  dated  December  2,  1998. 

"NELA  letter. 

»»NY  Attorney  General  Letter. 
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section  3(f)  of  the  Exchange  Act  and  the 
FAA,  and  that  it  will  lead  to 
unnecessary  bifurcation  of  claims,  since 
it  differs  from  the  NASD's  recent  rule 
change.26  This  commenter  disagreed 
with  the  Exchange's  interpretation  of 
the  relevant  case  law.  It  also  asserted 
that  arbitration  is  faster  and  cheaper 
than  litigation  and  that  plaintiffs  are 
more  likely  to  win  in  arbitration  than  in 
htigation. 

Comments  Concerning  Section  3(f)  of 
the  Exchange  Act 

The  SIA  said  that  the  proposal,  which 
provides  the  Exchange  as  an  arbitration 
forum  only  for  post-dispute  arbitration 
agreements,  is  inconsistent  with  section 
3(f)  of  the  Exchange  Act  27  because  it 
differs  from  the  recent  NASD  rule 
change,  which  does  not  affect  pre- 
dispute  arbitration  agreements.  The  SIA 
claimed  that  this  would  create  a  system 
of  inconsistent  regulations  that  would 
eliminate  the  efficacy  of  arbitration 
agreements  and  create  disparate 
treatment  for  similarly  situated  cases  at 
different  SROs.  It  also  argued  that  this 
would  result  in  bifurcation  of  claims 
and  an  unwarranted  increase  in 
litigation. 

The  Exchange  stated  in  its  response 
letter  that  section  3(f)  does  not  require 
that  SROs  have  precisely  the  same  rules. 
It  noted  that  its  proposal  is  substantially 
similar  to  the  NASD's  recent  rule 
change,  since  both  leave  parties' 
substantive  rights  and  remedies  largely 
unchanged. 28  Further,  the  Exchange 
said  that  bifurcation  would  only  occur 
if  a  prospective  plaintiff  chose  to 
bifurcate  his  or  her  claims. 

In  its  letter,  the  SIA  offers  a 
hypothetical  case  in  which  a  registered 
representative  signs  a  Form  U-4  and  an 
agreement  to  arbitrate  all  disputes, 
including  statutory  employment 
discrimination  claims.  The  SIA 
concludes  that  under  the  Exchange's 
proposal,  only  the  economic  claims  can 
be  arbitrated.  The  Exchange  interpreted 
its  proposal  differently.  The  Exchange 
stated  that  under  the  NASD's  rules,  die 


"SIA  Letter. 

"  Section  3(f)  of  the  Exchange  Act  provides  that 
when  the  Commission  reviews  a  proposed  rule 
change  from  an  SRO,  it  must  "consider  or 
determine  whether  an  action  is  necessary  or 
appropriate  in  the  public  interest  *  *   •  (and) 
consider,  in  addition  to  the  protection  of  investors, 
whether  the  action  will  promote  efTiciency, 
competition,  and  capital  formation.  15  U.S.C. 
78c(f)." 

^•In  its  response  to  the  comment  letters,  the 
Exchange  noted  that  its  rule  change  is  "similar  to 
the  recently  approved  NASD  rules  in  that  they 
exclude  claims  of  statutory  employment 
discrimination  from  the  Exchange's  requirement 
that  all  employment  disputes  between  a  registered 
representative  and  a  member  or  member 
organization  be  arbitrated." 


entire  dispute  in  the  SIA's  hypothetical 
would  be  eligible  for  arbitration  at  the 
NASD  or  another  forum  provided  for  in 
the  Form  U-4  or  arbitration  agreement. 

The  Exchange  also  noted  that  after  a 
dispute  has  arisen,  the  parties  can  agree 
to  proceed  with  all  claims  in  arbitration 
or  in  court.  The  Exchange  recognized 
that  there  is  some  potential  for 
bifurcation,  but  believes  that  in  most 
instances  parties  will,  in  their  own  best 
interests,  agree  to  proceed  in  a  single 
forum.  The  Exchange  also  disagreed 
with  the  SIA's  argument  that  the 
proposal  will  lead  to  motion  practice  or 
forum  shopping. 

The  Exchange  also  noted  that  it  has 
received  relatively  few  claims  alleging 
employment  discrimination  and  only 
126  since  1992  (or  about  two  each 
month).  The  NASD,  in  contrast, 
received  139  such  claims  in  1997  alone. 
Nevertheless,  the  Exchange  stated  that  it 
will  monitor  its  actual  experience  under 
the  porposal,  including  bifurcation,  and 
consider  appropriate  action  in  the  future 
if  warranted. 

The  Exchange  further  stated  that  its 
proposal  represents  a  policy  decision 
not  to  adopt  identical  procedures 
because  it  receives  relatively  few 
employment-discrimination  claims.  The 
Exchange  stated  that  its  decision  would 
not  significantly  harm  securities 
industry  arbitration.  The  Exchange  also 
noted  that  even  though  most  Exchange 
members  and  member  organizations  are 
also  NASD  members,  the  few  Exchange 
members  that  are  not  may  still  proceed 
with  arbitration  of  employment 
discrimination  claims  in  another  forum, 
such  as  the  American  Arbitration 
Association. 

Comments  Concerning  the  FAA 

The  SIA  disagreed  with  the 
Exchange's  analysis  of  the  case  law 
interpreting  the  FAA,  stating  that  the 
Exchange's  proposal  violates  the  FAA. 
The  SIA  argued  that  for  member  firms 
that  have  pre-dispute  arbitration 
agreements,  the  proposal  would  vitiate 
an  otherwise  valid  arbitration 
agreement.  The  Exchange  disagreed. 
The  Exchange  stated  that  the  FAA  does 
not  mandate  arbitration  of  all  claims, 
but  merely  the  enforcement,  upon 
motion  of  a  party,  of  privately 
megotiated  arbitration  agreements.  The 
Exchange  also  noted  that  the  FAA  does 
not  require  an  arbitration  provider  such 
as  the  Exchange  to  make  its  forum 
available  to  hear  particular  types  of 
cases. 

The  Exchange  also  noted  that  the 
proposal  would  not  prevent  parties  with 
pre-dispute  arbitration  agreements  from 
agreeing  to  arbitrate  after  the  dispute 
arises.  Further,  as  discussed  above,  the 


Exchange  noted  that  the  proposal 
neither  invalidates  pre-disputes 
arbitration  agreements  nor  forces  parties 
to  litigate  statutory  employment 
discrimination  claims — it  merely 
removes  the  Exchange  as  an  arbitration 
forum  for  such  claims. 

Comments  Concerning  Other  Issues 

The  SIA  also  argued  that  arbitration  is 
better  for  plaintiffs  in  employment 
dispute  cases  than  litigation  in  Fedral 
court,  cliting  its  own  study  in  support. 2« 
The  SIA  said  that,  among  other  things, 
in  arbitration:  plaintiffs  prevail  more 
frequently;  claims  are  resolved  more 
quickly;  and  arbitration  is  less 
expensive.  In  its  response,  the  Exchange 
neither  agreed  with  nor  disputed  these 
SIA  statements,  stating  that  its  proposal 
allows  plaintifTs  to  choose  the  forum 
they  believe  is  better  for  them.  The 
Exchange  stated  that  under  its  proposal, 
statutory  employment  discrimination 
claims  are  eligible  for  arbitration  at  the 
Exchange  if  the  parties  agree  to  arbitrate 
after  the  dispute  arises. 

Finally,  one  commenter  suggested 
that  voluntary  post-dispute  arbitration 
agreements  should  only  be  encouraged 
if  they  preserve  the  substantive 
protections  and  remedies  afforded  by 
statutes.  The  Exchange  responded  that 
the  commenter's  concern  was 
unwarranted  in  the  post-dispute 
context.  It  argued  that  any  disparity  in 
bargaining  power  between  the  parties 
that  exists  before  a  dispute  arises  is 
missing  after  the  dispute  arises,  and  the 
employee  may  freely  agree  that  he  or 
she  is  better  off  arbitrating  statutory 
employment  discrimination  claims.  The 
Exchange  also  noted  that  the  EEOC 
supports  post-dispute  agreements. 

IV.  Discussion 

Under  the  Act,  SROs  like  the 
Exchange  are  assigned  rulemaking  and 
enforcement  responsibilities  to  perform 
their  role  in  regulating  the  securities 
industry  for  the  protection  of  investors 
and  other  related  purposes.  Pursuant  to 
section  19(b)(2)  of  the  Act,  the 
Commission  is  required  to  approve  an 
SRO  rule  change  like  the  Exchange's  if 
it  determines  that  the  proposal  is 
consistent  with  applicable  statutory 
standards. 3"  These  standards  include 
section  6(b)(5)  of  the  Act,  which 


'"Atached  to  the  SIA  Letter  was  its  General 
Counsel's  Congressional  testimony,  which 
described  the  SIA  study. 

'°The  Commission  oversees  the  arbitration 
programs  of  the  SROs,  including  the  Exchange's, 
through  inspections  of  the  SRO  facilities  and  the 
review  of  SRO  arbitration  rules.  Inspections  are 
conducted  to  identify  areas  '.vhere  procedures 
should  be  strengthened,  and  to  encourage  remedial 
steps  either  through  changes  in  administration  or 
through  the  development  of  rule  changes. 
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provides  that  the  Exchange's  rules  must 
be  designed  to,  rniong  other  things, 
"promote  just  aid  equitable  principles 
of  trade"  and  "jirotect  investors  and  the 
public  interest."  Section  6(b)(5)  also 
provides  that  the  Exchange's  rules  may 
not  be  designed  to  "regulate  .  .  . 
matters  not  rela  ;ed  to  the  purposes  of 
the  (Exchange  /  ,ct)  or  the  administration 
of  the  (Exchang;)." 

By  changing  i  Is  rules,  the  NYSE 
proposal  provid  es  that  statutory 
employment  dii  crimination  claims  are 
eligible  for  subnission  to  arbitration  at 
the  Exchange  oi  ily  if  the  parties  agree  to 
arbitrate  the  cla  ms  after  they  arise.  This 
narrow  amendment  to  the  NYSE's  rules 
affects  only  the  arbitration  of 
employment  discrimination  claims 
between  NYSE  nembers  and  their 
employees. 3^  Tliis  proposal  is  consistent 
with  the  applic)  ible  statutory 
standards.32  Th }  statutory  employment 
anti-discrimina  ion  provisions  reflect  an 
express  intentic  n  that  employees 
receive  special ;  )rotection  from 
discriminatory  :onduct  by  employers. 
Such  statutory  i  ights  are  an  important 
part  of  this  coui  itry's  efforts  to  prevent 
discrimination.  It  is  reasonable  for  the 
NYSE  to  make  i  policy  determination 
that  in  this  uni(  ue  area  it  will  not,  as 
an  SRO,  require  or  permit  arbitration 
unless  there  is  £  post-dispute  agreement. 
It  is  also  proper  under  the  Exchange  Act 
for  one  SRO's  p  alley  determination  to 
differ  from  that  of  another. 

Section  3(f).  raised  by  one  commenter, 
addresses  issueii  concerning  efficiency, 
competition,  and  capital  formation.  The 
Exchange's  pro]  »osal  fosters  competition 
by  providing  di  ferent  approaches  for 
dispute  resolution  among  markets  and 
among  brokers  i  ind  dealers. 

The  benefits  of  the  Exchange's 
proposal  to  employees  with 
employment  diicrimination  claims  and 
to  the  employer  ^employee  relationship 
are  clear.  The  Exchange's  provision  of 
an  arbitration  fc  rum  for  employment 
discrimination  disputes  where  the 
parties  choose  c  rbitration  after  the 
dispute  arises  ii  consistent  with  section 
3(0. 

With  respect  ;o  the  bifurcation  issue 
raised  by  the  cc  [nmenters,  the  Supreme 
Court,  in  Dean  Vitter  Reynolds,  Inc.  v. 
Byrd.  470  U.S.  ;:13,  217  (1985), 
acknowledged  the  appropriateness  of 
bifurcation  betv  leen  federal  statutory 
and  pendant  st<  te  law  claims.  The 
in  its  response  that 
itial  for  bifurcation  in 


Exchange  notec 
there  is  a  poten 


' '  The  amendmen ; 
obligation,  under  NYSE 
or  their  employees 
customers  against 

"U.S.C.  78o-3(b|6) 


in  no  way  affects  the 

rules,  of  Exchange  members 
arbitrate  claims  brought  by 


it3 

tfem. 


some  cases.  However,  in  many  instances 
it  is  likely  that  parties  will  agree  to 
proceed  in  a  single  forum.  The 
Commission  notes  that  the  Exchange 
stated  that  it  will  monitor  its  actual 
experience  under  the  proposal, 
including  bifurcation,  and  consider 
appropriate  action  in  the  future  if 
warranted. 

The  proposal  is  not,  as  one 
commenter  suggested,  inconsistent  with 
the  FAA.  The  FAA  does  not  mandate 
that  all  claims  be  arbitrated.  The  FAA 
provides  that  privately  negotiated 
arbitration  agreements  should  be 
enforced,  upon  motion  of  a  party. 
Further,  the  FAA  does  not  require  an 
arbitration  provider  such  as  the 
Exchange  to  make  its  forum  available  to 
hear  particular  types  of  cases. 

With  respect  to  other  comments  that 
suggested  that  the  NYSE  should  enact 
other  rules  concerning  employer/ 
employee  arbitration  agreements  or 
extend  this  rule  to  other  causes  of 
action,  these  issues  are  left  to  the  NYSE 
to  consider  in  the  first  instance. 

V.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act,33 
that  the  proposal,  SR-NYSE-98-28  be 
and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-299  Filed  1-6-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40841;  File  No.  SR-NYSE- 
98-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.,  To  Set  the 
Monthly  Limit  on  Transaction  Charges 
for  1999  at  $400,000  per  Member  Firm 

December  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
1, 1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 


"  15  U.S.C.  78s(b)(2). 
"  17  CFR  2O0.3O-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  19,  1998,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  current  fee  structure  provides  for 
a  $400,000  cap  on  an  individual 
member  firm's  monthly  transaction 
charges  and  is  in  effect  through  the  end 
of  1998.  The  proposed  revision  sets  the 
monthly  transaction  charge  cap  at 
$400,000  for  1999. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  is  to 
respond  to  the  needs  of  our  constituents 
with  respect  to  overall  competitive 
market  conditions  and  customer 
satisfaction. 

2.  Statutory  Basis 

The  Basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  *  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 


'  See  Letter  from  James  E.  Buck,  Senior  Vice 
President,  NYSE,  to  |oseph  Corcoran,  Attorney, 
Division  of  Market  Regulation.  Commission,  dated 
December  19.  1998  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  NYSE  proposes  to  amend  its 
fee  schedule  to  reflect  the  continuation  of  the 
S400,000  cap  on  an  individual  member  firm's 
monthly  transaction  charge. 

« 15  U.S.C.  78f(b){4). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited 
comments  regarding  the  proposed  Rule 
Change.  The  Exchange  has  not  received 
any  unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act »  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereunder.®  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 


submissions  should  refer  to  File  No. 
SR-NYSE-98-43  and  should  be 
submitted  by  January  28. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  99-310  Filed  1-6-99;  8:45  am] 
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[Release  No.  34-40837;  File  No.  SR-NYSE- 
98-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  New  York  Stock 
Exchange,  Inc.  to  Adopt  Exchange 
Rule  437  ("Participation  in  Year  2000 
Testing") 

December  28,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  17, 1998,  as  amended  on 
December  23,  1998,3  the  New  York 
Stock  Exchange,  hic.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  approve 
the  proposal  and  Amendment  No.  1 
thereto  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposal  consists  of  the  adoption 
of  new  Rule  437  ("Participation  In  Year 
2000  Testing"). 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized. 


» 15  U.S.C.  78s(b)(3)(A)(ii).      . 

•  17  CFR  240.19b-4(e)(2). 

'  In  reviewing  this  proposal,  the  Commission  has 
considered  it  is  potential  impact  on  efficiency, 
competition  and  capital  fonnation.  15  U.S.C  78c(f). 


•  17  CFR  20O.3O-3(a)(12). 

» 15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  from  lames  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  to  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  December  21, 1998.  The  original 
filing  was  not  noticed  in  the  Federal  Register. 


Rule  437 

Participation  in  Year  2000  Testing 

Rule  437.  Each  member  not 
associated  with  a  member  organization, 
and  each  member  organization  shall 
participate  in  industry  testing  of 
computer  systems  designed  to  prepare 
for  Year  2000,  in  a  manner  and 
frequency  as  prescribed  by  the 
Exchange. 

Supplementary  Material  •  •  * 

10  Members  and  member 
organizations  that  do  not  have  or  use 
computer  systems  in  the  conduct  of 
their  business,  other  than  those 
supplied  by  the  Exchange,  are  not 
subject  to  the  requirements  of  this  Rule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  437  is  intended  to  provide  the 
Exchange  with  the  ability  to  require 
certain  members  and  member 
organizations  to  participate  in  industry 
testing  of  computer  systems  in 
preparation  for  the  Year  2000  in  such 
manner  and  frequency  as  prescribed  by 
the  Exchange. 

Significant  industry  attention  is  being 
directed  to  proper  systems  preparation 
in  order  to  avoid  potential  computer 
problems  that  may  arise  relating  to  the 
Year  2000.  The  primary  concern  is  that 
computer  systems  may  incorrectly  read 
the  date  "01/01/00"  as  being  the  Year 
1900  or  another  incorrect  date. 

The  securities  industry  has 
cooperatively  been  addressing  the 
potential  "Year  2000  Problem"  in  stages 
which  have  included  assessment  of  the 
problem,  implementation  of  remedial 
measures,  and  internal  testing.  The  next 
stage  involves  industry-wide  testing  of 
computer  systems.  Test  participants  are 
scheduled  to  include,  among  others, 
exchanges,  registered  clearing 
corporations  and  depositories,  data 
processors,  and  broker-dealers. 

Testing  by  and  among  a  broad  range 
of  securities  industry  participants  vdll 
be  of  critical  importance  to  ensure  that 
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the  markets  cor  tinue  to  operate 
efficiently  after  January  1 .  2000.  To 
facilitate  testin] ;  on  an  integrated 
industry-wide  1  lasis,  the  Securities 
Industry  Assoc  ation  ("SLA")  has 
undertaken  to  c  oordinate  these  efforts. 
The  first  test  ispcheduled  for  March  6, 
1999. 

The  testing  e  icompassed  by  proposed 
Rule  437  may  i  iclude  the  integrated 
industry-wide  testing  coordinated  by 
SIA  and  such  oper  testing  as  the 
Exchange  deems  necessary  and 
appropriate.  Esocluded  from  the 
requirements  of  the  rule  are  members 
and  member  organizations  that  do  not 
use  computers  In  the  conduct  of  their 
business,  other  I  than  those  provided  by 
the  Exchange  f<)r  order  entry  and  similar 
purposes  such  ^s  the  Designated  Order 
Turnaround  (DOT)  and  other  similar 
systems.  I 

Background.  iThe  Exchange  has  been 
conducting  anj'awareness"  program 
since  mid-199A  NYSE  Information 
Memorandum  f  7-30,  dated  May  22, 
1997,  required  completion  of  a  survey 
by  all  members  and  member 
organizations  tii  help  the  Exchange 
assess  the  mempership's  approach  and 
progress  in  addressing  the  Year  2000 
('•Y2K")  problem. 

Subsequently,  the  Exchange 
implemented  a  program  of  quarterly 
contacts  of  meiibers  and  member 
organizations  by  our  surveillance 
coordinators  to  monitor  each 
organization's  progress  in  meeting  its 
milestones  for  Achieving  Y2K  readiness. 
In  addition,  tha  Exchange's  financial/ 
operations  examination  scope  requires 
examiners  to  djscuss  with  key  personnel 
and  document  bs  part  of  the 
examination  ea|ch  firm's  milestones. 

NYSE  Testing.  The  Exchange  will 
require  all  members  and  member 
organizations  with  a  direct  line  to  the 
NYSE,  i.e.,  thr(Jugh  the  Online 
Comparison  Syistem  ("OCS")  and  the 
Common  MessAge  Switch  ("CMS")  to 
conduct  point-lo-point  tests  *  and 
extended  pointj-to-point  tests  ^  with  the 
NYSE.  The  typfes  of  member 
organizations  with  such  direct  lines 
include  clearinjg  firms,  i.e.,  those  that 
self-clear  and  those  that  clear  for 
correspondent  JRrms.  Also,  Specialist, 
whether  self-clsaring  or  not,  must 
participate  in  point-to-point  testing  with 
the  Exchange,  "fhe  term  "Specialist"  for 
testing  purposes  means  an  organization, 
not  a  natural  porson.  Introducing 
organizations  I  aving  no  direct  lines  to 


•A  point-to-f)oi: 
ability  to  receive 
that  data  and  send 

'  An  extended 
execute  multiple 


nl  test  verifies  that  a  Hrm  has  the 
d<  ta  form  the  Exchange,  process 

he  data  output  to  the  Exchange, 
pc  int-to-point  test  allows  a  Tirm  to 
pi  tint-to-point  tests  in  one  day. 


the  Exchange  will  not  be  required  to  test 
with  the  Exchange.  Rather,  it  is 
expected  that  clearing  organizations  will 
test  with  their  respective  introducing 
organizations.  The  Exchange  will 
monitor  this  effort  and  the  Exchange 
may  require  additional  testing  if 
necessary. 

SIA  Testing.  The  NYSE  expects  that 
its  member  clearing  firms  will 
participate  in  the  SIA-coordinated 
testing,  scheduled  for  March  6,  1999. 
While  the  Exchange  anticipates  that  all 
clearing  firms  will  participate,  the  SIA 
may  determine  that  a  particular  firm  is 
"not  ready"  or  there  may  not  be 
sufficient  capacity  for  all  clearing  firms 
to  participate.  Should  this  happen,  the 
Exchange  will  track  alternative  testing 
engaged  in  by  such  member 
organization. 

Currently,  the  Exchange  has  one 
hundred  forty-four  (144)  clearing/ 
carrying  member  organizations  and  one 
hundred  forty-six  (146)  introducing 
organizations  that  deal  with  the  public, 
as  well  as  thirty-two  (32)  specialist 
organizations.  There  are  also  ten  (10) 
registered  competitive  market  makers 
("RCMMs")  and  one  hundred  ninety- 
five  (195)  independent  brokers  ("$2 
brokers")  who  use  NYSE  systems  which 
will  be  tested  by  the  Exchange.  RCMMs 
and  $2  brokers  will  not  be  required  to 
test  with  the  NYSE  as  they  do  not  have 
their  own  electronic  links  to  the 
Exchange. 

Exemptive  Authority.  The  Exchange 
does  not  believe  it  necessary  to  amend 
the  proposed  rule  to  provide  the 
Exchange  with  authority  to  exempt 
certain  types  of  members  or  member 
organizations  from  testing.  This 
authority  currently  exists  within  the 
proposed  rule  which  provides  the 
Exchange  with  the  flexibility  to 
prescribe  the  maimer  and  frequency  of 
testing  for  members  and  member 
organizations. 

2.  Statutory  Basis 

The  basis  imder  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^  that  an  Exchange 
have  rules  that  are  designated  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  is  designed  to  authorize  the 


« 15  U.S.C.  78f(b)(5). 


Exchange  to  require  its  members  and 
member  organizations  to  participate  in 
industry-wide  testing  of  computer 
systems  in  preparation  for  the  Year  2000 
in  a  manner  and  frequency  prescribed 
by  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchcmge  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants  or 
Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Year  2000  testing  and 
reporting  is  consistent  with  Section 
6(b)(5)  of  the  Act,  which,  among  other 
aspects,  requires  that  the  rules  of  an 
exchange  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  informaiton  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
the  NYSE's  and  member  firms'  efforts  to 
ensure  the  securities  markets'  continued 
smooth  operation  during  the  period 
leading  up  to  and  beyond  January  1, 
2000. 

The  Exchange  has  requested  that  the 
Conmiission  approve  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
in  the  Federal  Register  to  ensure  that 
members  and  member  firms  participate 
in  all  required  systems  testing  on  a 
timely  basis,  in  anticipation  of  industry- 
wide testing  that  begins  on  March  6, 
1999.  The  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  the  filing  in  the 
Federal  Register.  It  is  vital  that  SROs 
such  as  the  NYSE  have  the  authority  to 
mandate  that  their  member  firms 
participate  in  Year  2000  testing  and  that 
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they  report  test  results  (and  other  Year 
2000  information)  to  the  SROs.  The 
proposed  rule  change  will  help  the 
NYSE  participate  in  coordinating  Year 
2000  testing,  including  industry-wide 
testing,  and  in  remediating  any  potential 
Year  2000  problems.  This,  in  turn,  will 
help  ensure  that  the  industry-wide  tests 
and  the  NYSE's  Year  2000  efforts  are 
successful.  The  proposed  rule  change 
will  also  help  the  NYSE  work  with  its 
member  firms,  the  SIA,  and  other  SROs 
to  minimize  any  possible  disruptions 
the  Year  2000  may  cause. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  fmy  person  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  January  28, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ^  that  the 
proposed  rule  change  (SR-NYSE-98- 
29)  and  Amendment  No.  1  thereto  is 
hereby  on  an  accelerated  basis.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-311  Filed  1-6-99;  8:45  am] 
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COMMISSION 

[Release  No.  34-40863;  File  No.  SR-PCX- 
98-52] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc;  Order  Granting 
Approval  to  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto 
Relating  to  Amendments  to  Rule  2.6(e) 
on  the  Prevention  of  the  Misuse  of 
Material,  Nonpublic  Information 

December  30, 1998. 

I.  Introduction 

On  October  5, 1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
or  "SEC"),  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchai^e  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  PCX 
Rule  2.6(e)  which  relates  to  guidelines 
established  for  the  prevention  of  the 
misuse  of  material,  nonpublic 
information  by  members  and  member 
organizations.  On  November  3, 1998, 
the  PCX  filed  an  amendment  to  the 
proposed  rule  change. '  The  Commission 
published  the  proposed  rule  change,  as 
amended,  for  comment  in  the  Federal 
Register  on  November  27, 1998.*  No 
comments  were  received.  This  order 
approves  the  proposal,  as  amended. 

n.  Description  of  the  Proposal 

In  1993,  the  Commission  approved  a 
PCX  proposal  to  adopt  Rule  2.6(e) 
relating  to  the  establishment, 
maintenance  and  enforcement  of 
procedures  designed  to  prevent  the 
misuse  of  material,  nonpublic 
information  under  the  Insider  Trading 
and  Securities  Fraud  Enforcement  Act 
of  1988  ("ITSFEA").5  The  Exchange  is 
proposing  to  amend  the  rule  in  several 
respects. 

First,  the  rule  currently  states: 
"Members  that  are  required,  pursuant  to 
Rule  2.6,  ti  file  SEC  Form  X-17A-5  with 
the  Exchange  on  an  annual  basis  shall 
file  contemporaneously  with  those 
submissions  attestations  signed  by  such 
members  stating  that  the  procedures 
mandated  by  this  Rule  have  been 
established,  enforced  and  maintained," 
The  proposed  rule  change  would  state 


'  15  U.S.C.  78s(b)(2). 

*In  approving  the  proposal,  the  Ginunission  has 
considered  the  rule's  impact  on  efficiency, 
competition  and  capital  formation.  IS  U.S.C.  78c(f). 

9  17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

J17CFR240.19t)-4. 

'  See  Letter  from  Robert  Pacileo,  Jr.,  Staff 
Attorney,  PCX,  to  Kathy  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  Octot>er  29, 1998. 

*  Securities  Exchange  Act  Release  no.  40686 
(November  18.  1998).  63  FR  65626. 

'  See  Securities  Exchange  Act  Release  No.  33171 
(November  9,  1993),  58  FR  60892  (November  18, 
1993). 


that  only  those  organizations  for  which 
the  exchange  is  the  Designated 
Examining  Authority  are  required  to  file 
ITSFEA  compliance  acknowledgments 
stating  that  the  procedures  mandated  by 
this  rule  have  been  established, 
enforced  and  maintained.^ 

The  rule  currently  defines  associated 
person  as  "any  partner,  officer,  director 
or  branch  manager  of  a  member  (or  any 
person  occupying  a  similar  status  or 
performing  similar  functions),  any 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  a  member,  or  any  employee  of  a 
member."  The  Exchange  is  proposing  to 
change  the  definition  to  "anyone  who 
directly  is  engaged  in  the  member  or 
member  organization's  trading-related 
activities,  including  general  partners, 
officers,  directors,  managers  (or  any 
person  occupying  a  similar  status  or 
performing  similar  functions),  any 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  a  member,or  any  employee  of  the 
member  or  member  organization."  The 
rule  change  would  exclude  limited 
partners  from  this  definition,  unless  the 
limited  partners  are  directly  involved  in 
the  member  organization's  trading- 
related  activities. 

The  Exchange  further  proposes  to 
define  "employee"  as  "every  person 
who  is  compensated  directly  or 
indirectly  by  the  member  or  member 
organization  for  the  solicitation  or 
handling  of  business  in  securities, 
including  individuals  trading  securities 
for  the  account  of  the  member  or 
member  organi2»tion,  whether  such 
securities  are  dealt  in  on  the  exchange 
or  dealt  over-the-counter."  '  Thus, 
independent  contractors  »  as  well  as 
actual  employees  will  be  subject  to  the 
requirements  of  the  rule. 

The  Exchange  proposes  to  delete 
superfluous  language  regarding  record 
keeping  in  Commentary  .03  of  Rule 
2.6(e).  Finally,  the  Exchange  proposes  to 
clarify  that  an  Exchange  member  who  is 
a  lessor  of  a  membership,  and  is  not 
registered  and  not  required  to  register  as 
a  broker-dealer  under  Section  15  of  the 


"The  Exchange  notes  that  this  rule  change  is  a 
codification  of  the  existing  practices  of  the 
Exchange. 

'The  Commission  approved  a  similar  deflnition 
that  the  Philadelphia  Stock  Exchange  proposed  in 
1997.  See  Securities  Exchange  Act  Release  No. 
39178  (October  1,  1997),  62  FR  52804  (October  9. 
1997.) 

"See,  e.g..  Letter  from  Douglas  Scarff,  Director. 
Division  of  Market  Regulation,  SEC  to  Gordon  S. 
Macklin.  President,  National  Association  of 
Securities  Dealers.  Inc.,  date'!  June  18,  1982 
(clarifying  the  status  of  independent  contractors 
under  the  Act). 
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Act.  is  not  subjec^  to  the  requirements 
of  the  rule. 

III.  Discussion 

After  careful  n  view,  the  Commission 
finds  that  the  proposal  to  amend  PCX 
Rule  2.6(e)  is  consistent  with  the 
requirements  of  fce  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and  in 
particular,  with  tpe  requirements  of 
Section  6(b)  of  the  Act.»  Specifically, 
the  Commission  Ends  that  the  proposed 
rule  change  is  cohsistent  with  the 
Section  6(b)(5)  requirement  that  the 
rules  of  an  exchange  be  designated, 
among  other  thirds,  to  prevent 
fraudulent  and  n^anipulative  acts  and 
practices,  to  proi^ote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors, and  the  public 
interest.'"  The  Commission  also 
believes  that  the  ^proposed  rule  change 
is  consistent  with  the  Section  6(b)(1) 
requirement  thatjan  exchange  have  the 
capacity  to  enforte  compliance  by  its 
members  and  persons  associated  with 
its  members  with  the  Act.  the  rules 
thereunder,  and  the  rules  of  the 
exchange.  I 

The  Commission  believes  that  the 
proposed  rule  chjange  is  a  reasonable 
means  of  streamlining  the  procedures 
designed  to  prevent  the  misuse  of 
material,  nonpublic  information  by  PCX 
members.  Accor(^ingly.  the  proposed 
rule  changes  should  result  in  more 
effective  and  efficient  monitoring  and 
enforcement  of  t|ie  PCX  of  compliance 
with  Rule  2.6(e)  \)y  its  members  without 
compromising  irtvestor  protection. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act "  that  the 
proposed  rule  change  (SR-PCX-98-52) 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFailand, 
Deputy  Secretary. 
|FR  Doc.  99-302  pjled  1-6-99;  8:45  am] 
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•15U.S.C.  78f(b). 

"In  approving  thia 
Conunission  notes 
proposed  rule's  impatt 
and  capital  formation 

'>15U.S.C78s(b)(l) 

>M7CFR  200.30-3  a)(12) 


proposed  rule  change,  the 
t  it  has  also  considered  the 
on  efficiency,  competition, 
15  U.S.C.  78c(f). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40852;  File  No.  SR-PCX- 
98-16] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Telephonic  and  Electronic 
Communication  Devices  on  the 
Trading  Floor 

December  28,  1998. 

I.  Introduction 

On  March  31.  1998.  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-^  thereunder,*  a 
proposed  rule  change  to  require 
Exchange  approval  before  any 
telephonic  or  electronic 
communications  device  may  be  used  on 
the  floor  of  the  Exchange.  The  proposed 
rule  change,  including  Amendment  No. 
1  to  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  23,  1998.3  jhis  order 
approves  the  proposal  as  amended. 

II.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  adopt 
new  Rule  4.22,  which  provides  that  no 
Member  or  Member  Organization  may 
establish  or  maintain  any  telephonic  or 
electronic  communication  between  the 
floor  and  any  other  location,  or  between 
locations  on  the  floor,  without  the  prior 
approval  of  the  Exchange. 

The  Exchange  is  also  proposing  to 
eliminate  Options  Floor  Procedure 
Advice  ("OFPA")  F-3  relating  to 
communication  access  to  and  from  the 
options  trading  floor.*  The  Exchange 


« 15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  39881 
(April  16.  1998),  63  FR  20236. 

♦OFPA  F-3,  Communication  Access  To  and  From 
the  Options  Trading  Floor,  reads  as  follows: 
Pursuant  to  Rule  XVII,  prior  approval  by  the 
Exchange  will  be  required  before  the  installation  of 
any  form  of  direct  private  communication  devices, 
including  PT&T  and  Western  Union  voice  lines  and 
teletype  or  similar  hard  copy  wire  connections. 
Such  approval  will  be  granted  only  if  the 
connection  from  the  Options  Trading  Floor 
terminates  in  one  of  the  following  marmers:  (1)  At 
an  office  of  a  PSE  member  organization.  (2)  At  a 
floor  facility  of  a  PSE  member  organization  on  the 
Options  Trading  Floor  of  another  national  securities 
exchange,  subject  to  the  approval  of  that  exchange. 
(3)  At  either  of  the  Equity  Trading  Floor  of  PSE. 
Approval  will  not  be  granted  for  connections 
terminating  at  any  facility  of  a  person  or 
organization  who  or  which  is  not  a  member 
organization  of  PSE.  Standard  (non-private,  non- 
direct)  telephones  may  be  installed  on  the  Options 
Trading  Floor  in  member  organizations  assigned 


believes  that  proposed  Rule  4.22 
adequately  replaces  OFPA  F-3,  which  it 
believes  is  obsolete.  The  Exchange  notes 
that  proposed  Rule  4.22  is  substantially 
similar  to  Rule  220  of  the  American 
Stock  Exchange  ("Amex")  and  Rule  6.23 
of  the  Chicago  Board  Options  Exchange 
("CBOE").5 

The  Exchange  states  that  it  is  making 
this  proposed  rule  change  as  a 
housekeeping  measure  to  assure  that  the 
Exchange's  rules  state  expressly  that 
Members  and  Member  Organizations 
must  obtain  prior  approval  before 
establishing  or  maintaining  telephonic 
or  electronic  communications  between 
the  floor  and  other  locations,  or  between 
locations  on  the  floor.  The  Exchange 
believes  that  the  provision  wall  improve 
upon  its  current  rules  by  providing  its 
Members  and  Member  Organizations 
with  clear  notice  of  the  requirement  for 
Exchange  approval. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  ^  and  the  rules  and 
regulations  thereimder.  In  particular, 
the  Commission  believes  that  the 
proposal  is  consistent  vidth  the  section 
6(b)(5) '  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest." 

In  determining  to  approve  the 
proposal,  the  Commission  notes  that 
proposed  Rule  4.22  is  substantially 
similar  to  Amex  Rule  220.«  Similar  to 
Amex's  Rule  220,  PCX  Rule  4.22  will 


floor  booths  as  desired  but  all  requests  for  such 
installation  must  be  directed  to  the  Options  Floor 
Manager  for  purposes  of  coordination.  In  making 
use  of  communications  access  to  and  from  the 
Options  Trading  Floor  members  are  reminded  of  the 
provisions  of  section  12(k)  of  Rule  I. 

>  Amex  Rule  220  is  discussed  below.  CBOE  Rule 
6.23  provides,  in  part,  that  "No  member  shall 
establish  or  maintain  any  telephone  or  other  wire 
communications  between  his  or  its  office  and  the 
Exchange  without  prior  approval  by  the  Exchange." 
See  CBOE  Rule  6.23. 

•  15  U.S.C.  78f. 

M5  U.S.C.  78f(b)(5). 

*In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efHciency,  competition,  and  capital 
formation.  15  U.S.C.  78f(b). 

'See  Securities  Exchange  Act  Release  No.  33735 
(March  8,  1994),  59  FR  12015  (March  15, 1994) 
(order  approving  SR-Amex-87-33).  The  proposed 
rule  differs  from  Amex  Rule  220  in  that  Amex  Rule 
220  requires  written  permission  while  proposed 
Rule  4.22  does  not  require  that  permission  to  install 
a  telephonic  or  electronic  communication  device  on 
the  floor  of  the  Exchange  be  in  writing.  See  Amex 
Rule  220. 
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require  Exchange  approval  prior  to  the 
installation  of  any  form  of  telephonic  or 
electronic  communication  on  both  the 
options  and  equity  floors  of  the 
Exchange.  Currently,  pursuant  to  OFPA 
F-3,  Exchange  approval  is  required 
before  any  form  of  direct  private 
communication  may  be  installed  on  the 
options  floor  of  the  Exchange. 

The  Commission  supports  the 
Exchange's  efforts  to  continue  to  review 
the  substance  of  its  rules  in  response  to 
changes  in  market  structure  and 
technology.  In  regulating  the  PCX 
trading  floors  and  devising  their 
structure,  the  Commission  recognizes 
the  PCX's  need  to  be  aware  of  electronic 
and  telephonic  communications  that  are 
being  installed  on  its  floors.  While 
supporting  the  Exchange's  efforts  to 
monitor  the  types  of  commimications 
that  are  on  its  trading  floors,  the 
Commission  expects  the  PCX  to  ensure 
that  the  rule  being  approved  today  is  not 
used  to  limit  access  to  services  offered 
by  the  Exchange  or  appUed  in  a  manner 
inconsistent  with  sections  6(b)(5)  ^°  and 
6(b)(8) "  of  the  Act.'^  Specifically,  the 
Commission  expects  that  proposed  Rule 
4.22  will  not  be  interpreted  in  an 
maimer  that  permits  imfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  imposes 
any  lumecessary  or  inappropriate 
burden  on  competition,  or  is  otherwise 
used  to  limit  member  access  to 
Exchange  services.  Finally,  the 
Commission  notes  that  the  PCX  should 
not  rely  solely  on  Ruie  4.22  as  currently 
drafted  to  establish  a  broad  based 
restriction  on  member  communications 
on  its  trading  floors.  Rather,  the  PCX 
would  need  to  develop  specific  rules 
containing  clear  and  objective  criteria 
on  which  to  base  such  a  restriction  and 
submit  that  criteria  for  Commission 
review  under  section  19(b)  of  the  Act.'^ 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"*  that  the 
proposed  rule  change  (SR-PCX-98-16) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-307  Filed  1-6-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40840;  File  No.  SR-PCX- 
98-45] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Exchange, 
Inc.  Relating  to  Opening  Transaction 
Size  in  Flex  Equity  Options 

December  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  11,  1998,  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  29, 1998,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Exchange 
submitted  Amendment  No.  2  to  the 
proposed  rule  change  on  December  15, 
1998.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposal,  as  amended. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  change  the 
requirement  for  initiating  an  opening 
transaction  in  any  FLEX  Equity  Option  * 


'015U.S.C.  78f(b)(5). 

"15U.S.C.  78f(b)(8). 

"See  e.g..  William  J.  Higgins.  48  S.E.C.  713 
(1987). 

*^See  e.g..  Securities  Exchange  Act  Release  No. 
40577  (Oct.  20,  1998),  63  FR  57721  (Oct.  28.  1998) 
(Order  approving  File  No.  SR-PSE-97-02);  and 
Amex  Rule  220,  Commentaries  .01-.04. 

'M5  U.S.C.  78s(b)(2). 
"17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  from  Robert  Pacileo.  Jr..  Staff 
Attorney,  PCX,  to  Joseph  Corcoran,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
October  29,  1998  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  PCX  proposes  to  deflne  the 
term  "Underlying  Equivalent  Value"  for  FLEX 
Equity  Options  and  provides  an  example 
demonstrating  the  need  for  the  proposed  rule 
change.  See  also  note  6,  infra. 

*  See  Letter  from  Robert  Pacileo.  Jr.,  Staff 
Attorney,  PCX,  to  Michael  A.  Walinskas,  Division, 
Commission,  dated  December  14,  1998 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
Exchange  proposes  to  incorporate  the  term 
"Underlying  Equivalent  Value"  into  the  text  of  the 
proposed  rule  change  and  to  clarify  the  example 
demonstrating  the  need  for  the  proposed  rule 
change,  as  set  forth  in  the  purpose  section  below. 

'  FLEX  Equity  Options  are  flexible  exchange- 
traded  options  contracts  based  on  equity  securities. 
FLEX  Equity  Options  provide  investors  v»rith  the 
ability  to  customize  basic  option  features  including 
size,  expiration  date,  exercise  style,  and  certain 
exercise  prices. 


series  that  has  no  open  interest,  such 
that  the  requirement  will  now  be  the 
lesser  of  250  contracts  or  the  number  of 
contracts  overlying  SI  million  of  the 
underlying  securities.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  Secretary,  the  PCX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PCX  proposes  to  change  the 
requirement  for  initiating  an  opening 
transaction  in  any  FLEX  Equity  Option 
series  that  has  no  open  interest,  such 
that  the  requirement  will  now  be  the 
lesser  of  250  contracts  or  the  number  of 
contracts  overlying  $1  million  of  the 
underlying  securities.^  The  Commission 
recently  approved  a  similar  rule  change 
for  the  Chicago  Board  Options  Exchange 
("CBOE").' 

The  Exchange  is  proposing  the  rule 
change  because  it  believes  that  the 
current  rule,  which  states  that  the 
minimum  value  size  for  an  opening 
transaction  shall  be  250  contracts,  is 
overly  restrictive.  The  Exchange 
believes  that  limiting  participation  in 
FLEX  Equity  Options  based  on  the 
number  of  contracts  purchased  may 
reduce  liquidity  and  trading  interest  in 
FLEX  Equity  Options  for  higher  priced 
equities.  The  Exchange  believes  that  the 
value  of  the  securities  underlying  the 
FLEX  Equity  Options,  if  set  at  the  right 
limit,  can  also  prevent  the  participation 
of  investors  who  do  not  have  adequate 
resources.  The  Exchange  believes  that 


'The  Commission  notes  that  under  the  proposal, 
the  SI  million  of  the  underlying  securities  is 
defined  in  Amendment  No.  1  as  "Underlying 
Equivalent  Value."  The  deflnition  reads:  "Itlhe  term 
'Underlying  Equivalent  Value'  in  respect  of  a  given 
number  of  FLEIX  equity  options  is  calculated  by 
multiplying  the  number  of  contracts  times  the 
multiplier  (100)  times  the  stock  price." 

'  See  Securities  Exchange  Act  Release  No.  40451 
(September  IB.  1998)  63  Fk  51393  (September  25, 
1S98)  (order  approving  File  Wo.  SR-CBOE-98-21). 
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the  number  of|  contracts  overlying  $1 
million  in  underlying  securities  is 
adequate  to  pijovide  the  requisite 
amount  of  invsstor  protection. 

While  it  appears  that  the  minimum 
contract  size  fulfilled  its  purpose,  the 
Exchange  belifeves  that  the  result  of  the 
existing  rule  is  to  require  a  much  greater 
dollar  investn^ent  for  options  on  higher 
priced  stocks  than  for  options  on  lower 
priced  stock.  For  example,  an  investor 
can  purchase  ^50  contracts  in  a  FLEX 
equity  series  on  low  priced  stocks  (i.e., 
those  worth  legs  than  $40)  meeting  the 
minimum  contract  requirement  without 
even  investing  a  minimum  of  $1 
million,  whileian  investor  prepared  to 
invest  $1  million  may  be  unable  to 
purchase  contracts  in  a  FLEX  equity 
series  in  highor  priced  stocks  (i.e.,  those 
worth  more  than  $40).  For  example,  an 
opening  transaction  in  a  FLEX  equity 
series  on  a  stock  priced  above  $40 
would  reach  tie  $1  million  limit  before 
it  would  reach  the  contract  size  limit, 
i.e.  249  contracts  times  the  multiplier 
(100)  times  th#  stock  price  ($41.00) 
totals  $l,020,doO  in  underlying  value.^ 

2.  Statutory  B^sis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5J  of  the  Act «  in  that  it  is 
designed  to  p^fect  the  mechanisms  of 
a  free  and  open  market,  to  promote  just 
and  equitable  principles  of  trade,  to 
facilitate  transctions  in  securities,  and 
in  general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  fule  change  will  result  in 
any  burden  oq  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  puipos^  oixhe  Act. 

C.  Self -Reguldtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Ruh  Change  Received  From 
Members,  Paipcipants,  or  Others 

Written  conjments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

UL  Solicitatiati  of  Comments 

Interested  persons  are  invited  to 
submit  writtei^  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persotis  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange'Commission,  450  Fifth 


*  See  Amendme  it  No.  2,  supra  note  4. 
M5U.S.C.  78fa){5). 


Street,  N.W..  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98^5  and  should  be 
submitted  by  January  28, 1999. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  beUeves  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  Section  6(b)(5) '°  which  requires, 
among  other  things,  that  the  rule  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  bee  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

The  Commission  believes  that  the 
proposed  rule,  which  provides  a 
minimum  dollar  amount  for  an  opening 
transaction  in  FLEX  Equity  Options  as 
an  alternative  to  the  existing  250  fixed 
contract  requirement,  facilitates 
transactions  in  securities  while 
continuing  to  provide  investor 
protection  and  foster  the  public  interest. 
Specifically,  the  Commission  notes  the 
minimum  size  requirement  of  250 
contracts  for  an  opening  transaction  in 
FLEX  Equity  Options  was  designed  to 
ensure  that  FLEX  Equity  Options  were 
primarily  used  by  sophisticated,  high 
net  worth  investors  rather  than  retail 
investors.  Although  it  appears  that  the 
minimum  contract  size  fulfilled  its 
purpose,  the  Commission  agrees  with 
the  PCX  that  the  result  of  the  existing 
rule  is  to  require  a  greater  dollar 
investment  for  options  on  higher  priced 
stocks  than  for  options  on  lower  priced 
stocks.  Under  the  existing  rule,  an 
investor  could  have  purchased  250 
FLEX  contracts  in  a  stock  priced  below 
$40  a  share  without  reaching  $1  million. 
However,  under  the  current  rule,  an 
investor  wanting  to  purchase  249  FLEX 


"Id. 


contracts  in  a  stock  priced  over  $40  a 
share  would  not  be  allowed  to  enter  this 
FLEX  opening  transaction  even  though 
the  investor  would  have  a  position 
valued  at  over  $1  million. 

Based  on  the  foregoing,  the 
Conunission  believes  the  $1  million 
minimum  amount  for  an  opening 
transaction  in  FLEX  Equity  Options  is 
an  appropriate  alternative  to  the  250 
fixed  contract  requirement.  In  approving 
the  $1  million  alternative,  the 
Commission  recognizes  that  an 
individual  can  meet  the  250  contract 
limit  without  purchasing  $1  million  of 
FLEX  Equity  Option  contracts. 
Nevertheless,  the  Commission  believes 
that  the  alternative  requirements  are 
appropriate  because  they  will  provide 
flexibility  to  investors  and  will  not 
unduly  restrict  access  to  the  FLEX 
Equity  Options  market.  Further,  the 
Commission  believes  that  the  alternative 
requirements  could  increase  liquidity  in 
the  FLEX  Equity  Options  market  while 
continuing  to  provide  for  investor 
protection. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
notices  that  the  proposed  rule  is  similar 
to  one  previously  approved  by  the 
Commission  for  another  exchange." 
The  Commission  also  notes  that  the 
previous  filing  was  submitted  for  the 
full  21-day  notice  and  comment  period, 
and  the  Commission  received  no  pubUc 
comments.  Additionally,  the  proposed 
rule  change  raises  no  new  issue  of 
regulatory  concern.  The  Commission 
believes,  therefore,  that  granting 
accelerated  approval  to  the  amended 
proposed  nile  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act.'^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-98— 45), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-309  Filed  1-6-99;  8:45am) 
BILUNO  COOE  8010-01-M 


' '  See  supra  note  7. 
»» 15  U.S.C.  78f. 

"15  U.S.C.  78s(b)(2). 

«« 17  CFR  200.3a-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40842;  File  No.  SR-Phlx- 
98-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Amending  Rule  229,  Philadelphia 
Stock  Exchange  Automatic 
Communication  and  Execution 
("PACE")  System,  Raising  the 
Minimum  Order  Delivery  Requirement 
for  Specialists  from  1099  Shares  to 
2099  Shares 

December  28,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  and  Rule  19b-4  thereunder  ^ 
notice  is  hereby  given  that  on  November 
12, 1998,  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  belour,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Rule 
229,  PACE,3  to  raise  the  minimum  order 
delivery  requirement  for  specialists 
from  1099  shares  to  20999  shares. 

Currently,  Rule  229  sets  the  minimum 
order  delivery  requirement  for 
specialists  at  1099  shares.  Specialists 
are  required  to  accept  and  the  PACE 
system  will  accept,  agency  orders  up  to 
1099  shares.  Phlx  Rule  229, 
Supplementary  Material  .06  through  .10 
contains  the  language  requiring 
specialists  to  accept  orders  of  1099 
shares  over  PACE  in  various  situations. 
Section  229.06  governs  market  orders 
entered  before  the  New  York  market 
opening.  Section  229.07(b)  governs 
market  orders  entered  after  the  New 
York  market  opens.  Section  229.09 
governs  limit  orders.  Sections 
229.10(b)-(c)  govern  the  method  of 
execution  given  to  PACE  orders.  The 
proposed  rule  change  will  increase  the 
minimums  contained  in  these  sections 
to  2099  shares.  Additionally,  specialists 
will  continue  to  be  able  to  raise  their 
own  minimum  delivery  requirements 


for  individual  stocks  to  levels  higher 
than  the  proposed  minimum  of  2099 
shares. 

11.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Rule  Change 

In  its  fiUng  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  summary,  the  Exchange  is 
proposing  to  extend  the  benefits  of  its 
PACE  System  to  a  larger  group  of  orders 
by  increasing  the  minimum  guaranteed 
order  deUvery  size  to  2099  shares.  A 
higher  minimum  guarantee  order 
delivery  size  will  accommodate  and 
encourage  larger  orders.  By  accepting 
larger  orders,  the  Exchange  should  be 
able  to  attract  more  customers  and  larger 
volume  of  the  PACE  System.  Thus,  the 
benefits  of  automated  order  routing 
systems,  like  PACE,  would  be  extended 
to  additional  orders. 

Ciurently,  Phlx  specialists  are 
required  to  accept  delivery  of  orders  up 
to  1099  shares.  By  raising  this 
requirement,  specialists  will,  at  a 
minimum,  accept  PACE  orders  up  to 
2099  shares.  The  Exchange  believes  that 
2099  shares  is  an  appropriate  minimum 
in  today's  marketplace  in  light  of 
current  volumes.  Further,  the  current 
level  of  1099  shares  was  set  in  place  in 
1986,*  when  market  volumes  were 
lower.  Additionally,  the  2099  level  is 
consistent  with  the  2099  level  at  the 
Chicago  Stock  Exchange.^ 

Specialists  may  increase  the  number 
of  shares  that  they  guarantee  to  accept 
above  this  minimimi  number.  These 
guarantees,  both  mandatory  and  higher 
volunteuy  guarantees,  tend  to  encourage 
customers  to  direct  order  flow  to  the 
Phbc  specialist  using  the  PACE  System. 
Increased  requirements  should  further 
encourage  customers  to  increase  order 
flow  to  Phlx  specialists  using  the  PACE 
System.  Additionally,  specialists  may 
continue  to  voluntarily  increase  this 


'  15  U.S.C.  78s(b)(l). 

*17CFR240.19l>-4. 

^PACE  is  the  Exchange's  automatic  order  routing 
and  execution  system  for  securities  on  the  equity 
trading  floor.  See  Phlx.  Rule  229. 


'*  See  Securities  Exchange  Act  Release  No.  23620 
(September  16.  1986).  51  FR  33968  (September  24. 
1986)  (SR-PhU-86-30). 

'  See  Chicago  Stock  Exchange  Article  XX,  Rule 
37. 


requirement  above  2099  shares  for 
individual  stocks. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5),  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by 
increasing  the  minimum  delivery 
requirement  for  specialist  using  the 
PACE  System,  thereby  extending  the 
benefits  of  PACE  to  additional  orders. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receive  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  Phbc  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Qunments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six-copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
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ion,  by  the  Division  of 
pursuant  to  delegated 


McFu-land. 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  jcopying  at  the  principal 
office  of  the  Exthange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-^6 
and  should  be  Submitted  by  January  28, 
1999. 

For  the  Commi  !s 
Market  Regulatioi 
authority." 
Margaret  R 
Deputy  Secretary 

|FR  Doc.  99-300  'iled  1-6-99;  8:45  am 
BiLUNQ  cooe  aoio-pi-M 


DEPARTMENTJOF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Incentive  Grants  To 
Support  Increased  Seat  Beit  Use  Rates 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Annou^icement  of  discretionary 
grants  to  suppoH  innovative  seat  belt 
projects  designed  to  increase  seat  belt 
use  rates. 

SUMMARY:  The  ifjational  Highway  Traffic 
Safety  Admini^ation  (NHTSA) 
annoimces  a  di^retionary  grant 
program  under  Section  1403  of  the 
Transportation  Equity  Act  for  the  21st 
Century  to  provide  funding  to  States  for 
innovative  proj^ts  to  increase  seat  belt 
use  rates.  The  goal  of  this  program  is  to 
increase  seat  belt  use  to  a  high  level  in 
States  across  th^  nation  in  order  to 
reduce  the  deaths,  injuries,  and  societal 
costs  that  result  from  motor  vehicle 
crashes.  This  notice  solicits  applications 
from  the  Statesi  through  their 
Governors'  Representatives  for  Highway 
Safety,  for  funds  to  be  made  available  in 
fiscal  year  200q. 

DATES:  Applications  must  be  submitted 
to  the  office  designated  below  on  or 
before  April  7, 1999. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  procurement  (NAD-30), 
ATTN:  Amy  Piling,  400  7th  Street.  SW, 
Room  5301,  Washington,  DC  20590.  All 
appUcations  submitted  must  include  a 
reference  to  NHTSA  Grant  Program  No. 
DTNH22-99-G>-05050. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Amy  PoUng,  Office  of 


•17CFR200.30(al(12). 


Contracts  and  Procurement  at  (202) 
366-9552.  Programmatic  questions 
relating  to  this  grant  program  should  be 
directed  to  Phil  Gulak,  Occupant 
Protection  Division  (NTS-12).  NHTSA, 
400  7th  Street,  SW,  Room  5118, 
Washington,  DC  20590.  by  e-mail  at 
pgulak@nhtsa.dot.gov,  or  by  phone  at 
(202)  366-2725.  Interested  applicants 
are  advised  that  no  separate  application 
package  exists  beyond  the  contents  of 
this  announcement. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  9,  1998,  Congress  enacted  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  Section  1403  of 
TEA-21  contains  a  new  safety  incentive 
grant  program  for  use  of  seat  belts. 
Under  this  program,  funds  are  allocated 
each  fiscal  year  from  1999  until  2003  to 
States  that  exceed  the  national  average 
seat  belt  use  rate  or  that  improve  their 
State  seat  belt  use  rate,  based  on  certain 
required  determinations  and  findings. 
Beginning  in  fiscal  year  2000,  any  funds 
remaining  unallocated  in  a  fiscal  year 
after  the  determinations  and  findings 
related  to  seat  belt  use  rates  are  to  be 
used  to  "make  allocations  to  States  to 
carry  out  innovative  projects  to  promote 
increased  seat  belt  use  rates."  Today's 
notice  solicits  applications  for  funds 
that  will  become  available  in  fiscal  year 
2000  under  this  latter  provision. 

TEA-21  imposes  several  requirements 
under  the  innovative  projects  funding 
provision.  Specifically,  in  order  to  be 
eligible  to  receive  an  allocation,  a  State 
must  develop  a  plan  for  innovative 
projects  to  promote  increased  seat  belt 
use  rates  and  submit  the  plan  to  the 
Secretary  of  Transportation  (by 
delegation,  to  NHTSA)  by  March  1. 
(TEA-21  contemplated  issuance  of  this 
guidance  by  December  1, 1998,  which 
would  have  allowed  the  States  90  days 
for  submission  of  plans  by  March  1 , 
1999.  In  order  to  afford  the  States  the 
full  90-day  period,  NHTSA  will  accept 
appUcations  until  April  7. 1999.  NHTSA 
is  directed  to  establish  criteria 
governing  the  selection  of  State  plans 
that  are  to  receive  allocations  and  is 
further  directed  to  "ensure,  to  the 
maximum  extent  practicable, 
demographic  and  geographic  diversity 
and  a  diversity  of  seat  belt  use  rates 
among  the  States  selected  for 
allocations."  Finally,  subject  to  the 
availability  of  funds,  TEA-21  provides 
that  the  amount  of  each  grant  imder  a 
State  plan  is  to  be  not  less  than 
$100,000. 

In  the  following  sections,  the  agency 
describes  the  application  and  award 
procedures  for  receipt  of  funds  imder 
this  provision,  including  requirements 


related  to  the  contents  of  a  State's  plan 
for  innovative  projects  and  the  criteria 
the  agency  will  use  to  evaluate  State 
plans  and  make  selections  for  award.  In 
order  to  assist  the  States  in  formulating 
plans  that  meet  these  criteria,  we  have 
provided  an  extensive  discussion  of 
strategies  for  increasing  seat  belt  use 
and  of  the  ways  in  which  States  might 
demonstrate  irmovation. 

Objective  of  This  Grant  Program 

Seat  belts,  when  properly  used,  are  45 
percent  effective  in  preventing  deaths  in 
potentially  fatal  crashes  and  50  percent 
effective  in  preventing  serious  injuries. 
No  other  safety  device  has  as  much 
potential  for  immediately  preventing 
deaths  and  injiuies  in  motor  vehicle 
crashes.  The  current  level  of  seat  belt 
use  across  the  nation  prevents  more 
than  9,500  deaths  and  well  over  200,000 
injuries  aimually.  Through  1997,  more 
than  100,000  deaths  and  an  estimated 
2.5  million  serious  injuries  have  been 
prevented  by  seat  belt  use. 

But,  seat  belt  use  rates  and  the 
resulting  savings  could  be  much  greater. 
As  of  1998,  the  average  use  rate  among 
States  in  the  U.S.  is  still  well  below  the 
goal  of  85  percent  announced  by  the 
President  for  the  year  2000  and  at  least 
a  dozen  States  have  use  rates  below  60 
percent.  On  the  other  hand,  use  rates  of 
85-95  percent  are  a  reality  in  most 
developed  nations  with  seat  belt  use 
laws,  and  at  least  six  U.S.  States  and  the 
District  of  Columbia  achieved  use  rates 
greater  than  80  percent  in  1998.  A 
national  use  rate  of  90  percent  (the 
President's  goal  for  2005),  among  front 
seat  occupants  of  all  passenger  vehicles, 
would  result  in  the  prevention  of  an 
additional  5,500  deaths  and  130,000 
serious  injuries  annually.  This  would 
translate  into  a  $9  billion  reduction  in 
societal  costs,  including  $356  million 
for  Medicare  and  Medicaid. 

The  objective  of  this  grant  program  is 
to  increase  seat  belt  use  rates,  for  both 
adults  and  children,  by  supporting  the 
implementation  of  innovative  projects 
that  build  upon  strategies  known  to  be 
effective  in  increasing  seat  belt  use 
rates.  Because  one  of  the  best  ways  to 
ensiire  that  children  develop  a  habit  of 
buckling  up  is  for  parents  to  properly 
restrain  them  in  child  safety  seats, 
efforts  to  increase  the  use  of  child  safety 
seats  may  be  included  among  the 
innovative  efforts  in  a  State's  plan. 

Recent  seat  belt  use  increases  in 
California,  North  Carolina,  Louisiana, 
Georgia,  Maryland,  and  the  District  of 
Columbia  (see  discussion  in  next 
section),  as  well  as  increases  following 
national  mobilizations  (Operation  ABC, 
conducted  in  May  and  November  of 
1998),  have  demonstrated  the 
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tremendous  potential  of  highly  visible 
enforcement  of  strong  laws  to  increase 
seat  belt  and  child  seat  use.  Given  the 
dramatic  results  of  these  programs, 
NHTSA  believes  that  highly  visible 
enforcement  is  an  important  foundation 
upon  which  any  effective  program 
should  be  based.  An  extensive  review  of 
the  efforts  in  both  the  United  States  and 
Canada  demonstrates  that,  without  a 
core  of  highly  visible  enforcement 
efforts,  high  usage  rates  have  not  been 
achieved  in  any  major  jurisdiction. 
(Some  of  that  literature  is  reviewed  in 
the  next  section.) 

In  view  of  these  findings,  to  be 
considered  for  award  of  funds  under 
this  program,  the  State's  innovative 
project  plan  should  be  based  on  a  core 
component  of  highly  visible 
enforcement  of  its  seat  belt  use  law. 
Other  components  of  the  plan  should 
support  the  core  enforcement 
component.  If  a  State  is  already 
pursuing  a  significant  and  visible 
enforcement  effort,  the  innovative 
project  plan  should  detail  components 
that  support,  expand,  or  complement 
the  existing  enforcement  effort.  States 
submitting  an  innovative  project  plan 
with  a  core  component  (and  supporting 
components)  based  on  an  approach 
other  than  enforcement  should  provide 
a  strong  rationale  for  the  proposed 
approach,  preferably  accompanied  by 
research  evidence,  demonstrating  the 
significant  potential  for  increasing  seat 
belt  use  across  the  State.  NHTSA  will 
carefully  consider  this  rationale  in  its 
evaluation  of  the  proposal. 

Strategies  That  Have  Proven  To  Be 
Effective  in  Increasing  Seat  Belt  Use 

The  history  of  efforts  to  increase  seat 
belt  use  in  the  U.S.  and  in  Canada 
suggests  that  highly  visible  enforcement 
of  a  strong  seat  belt  law  must  be  at  the 
core  of  any  effective  program.  No  State 
has  ever  achieved  a  high  seat  belt  use 
rate  without  such  a  component.  Most 
States  that  have  achieved  rates  greater 
than  70  percent  have  also  had  laws  that 
allow  for  primary  (standard) 
enforcement  procedures. 

Canada  currently  has  a  national  seat 
belt  use  rate  well  above  90  percent. 
Nearly  every  province  first  attempted  to 
increase  seat  belt  use  through  voluntary 
approaches  involving  public 
information  and  education.  These 
efforts  were  effective  in  achieving  only 
very  modest  usage  rates  (no  higher  than 
30  percent).  Even  the  enactment  of 
primary  enforcement  seat  belt  laws, 
without  intense  and  highly  visible 
enforcement,  generally  was  not 
sufficient  to  achieve  usage  rates  greater 
than  60-65  percent.  By  1985,  it  became 
clear  to  Canadian  and  provincial 


officials  that  additional  efforts  would  be 
needed  to  achieve  levels  of  80  percent 
or  greater.  These  efforts,  mounted  from 
1985  through  1995,  centered  around 
highly  publicized  "waves"  of 
enforcement,  a  technique  that  had 
already  been  shown  to  increase  seat  belt 
use  in  Elmira,  New  York.  When  these 
procedures  were  implemented  in  the 
Canadian  provinces,  seat  belt  use 
generally  increased  from  about  60 
percent  to  well  over  80  percent,  within 
a  period  of  3-5  years. 

The  U.S.  experience  has  been  similar. 
Prior  to  1980,  many  attempts  were  made 
to  increase  seat  belt  use  through 
volimtary,  persuasive,  or  educational 
methods.  Most  of  these  efforts  were 
initiated  at  local,  county,  or  state  levels. 
Nationally,  seat  belt  use  remained  very 
low,  reaching  only  about  11  percent. 
From  1980-1984,  efforts  to  increase  seat 
belt  use  emphasized  networking  with 
various  public  and  private  groups  to 
implement  public  education  programs, 
incentives,  and  seat  belt  use  policies. 
While  there  were  some  small  gains 
documented  in  individual 
organizations,  these  efforts  did  not 
result  in  any  significant  increases  in  seat 
belt  use  in  any  large  city  or  in  any  State. 
By  the  end  of  1984,  the  national  usage 
rate,  as  measured  by  a  19-city 
observational  survey,  was  only  about  15 
percent. 

In  1984,  New  York  enacted  the  first 
mandatory  seat  belt  use  law  and,  ft-om 
1985  to  1990,  at  least  37  other  States 
enacted  such  laws.  Most  of  these  laws 
were  secondary  enforcement  laws  that 
required  an  officer  to  observe  another 
traffic  violation  before  stopping  and 
citing  a  driver  for  failure  to  wear  a  seat 
belt.  During  this  period  of  time,  the  19- 
city  index  of  seat  belt  use  increased 
from  about  15  percent  to  nearly  50 
percent.  However,  as  was  the  case  in 
Canada,  the  enactment  of  laws,  by  itself, 
was  not  sufficient  to  achieve  high  usage 
rates. 

The  Canadian  successes  using 
periodic,  highly  visible  "waves"  of 
enforcement,  as  well  as  scores  of  such 
efforts  implemented  in  local 
jurisdictions  in  the  U.S.,  prompted 
NHTSA  to  implement  Operation  Buckle 
Down  (also  called  the  "70  by  '92" 
Program)  in  1991.  This  two-year 
program  focused  on  Special  Traffic 
Enforcement  Programs  (STEPs)  to 
increase  seat  belt  use.  It  was  followed  by 
a  national  usage  rate  increase  from 
about  53  percent  in  1990  to  62  percent 
by  the  end  of  1992  (as  measured  by  a 
weighted  aggregate  of  State  surveys). 
Neither  the  level  of  enforcement  nor  its 
public  visibility  was  uniform  in  every 
State.  Had  these  "waves"  of 
enforcement  been  implemented  in  a 


more  uniform  fashion  in  every  state,  the 
impact  would  likely  have  been  much 
greater. 

In  order  to  demonstrate  the  potential 
of  periodic,  highly  visible  enforcement 
in  a  more  controlled  environment,  the 
State  of  North  Carolina  implemented  its 
Click-It  or  Ticket  program  in  1993.  In 
this  program,  waves  of  coordinated  and 
highly  publicized  enforcement  efforts 
(i.e.,  checkpoints)  were  implemented  in 
every  county.  As  a  result,  seat  belt  use 
increased  statewide,  from  65  percent  to 
over  80  percent,  in  just  a  few  months. 
This  program  provided  the  clearest 
possible  evidence  to  demonstrate  the 
potential  of  highly  visible  enforcement 
to  increase  seat  belt  use  in  a  large 
jurisdiction  (i.e.,  an  entire  State). 

On  the  west  coast,  the  State  of 
CaUfomia  expended  much  effort  over 
the  years  to  enforce  its  secondary 
enforcement  law.  These  efforts  were 
successful  in  increasing  the  statewide 
usage  rate  to  about  70  percent,  where  it 
plateaued.  In  1993,  California  became 
the  first  state  to  upgrade  its  seat  belt  law 
fi"om  secondary  to  primary  enforcement. 
As  a  result,  the  rate  of  seat  belt  usage 
increased  by  13  percentage  points  (from 
70  percent  to  83  percent)  in  the  first 
year  after  the  law  was  upgraded. 

The  California  success  was  a  major 
factor  in  rekindling  interest  among 
safety  officials  to  upgrade  their 
secondary  enforcement  laws  as  a  way  to 
increase  seat  belt  use.  In  1995, 
Louisiana  became  the  second  State  to 
upgrade  fi-om  secondary  to  primary 
enforcement.  As  a  result,  it  experienced 
an  18  percentage  point  increase  (from  50 
percent  to  68  percent)  over  the  next  two 
years.  Next,  Georgia  upgraded  its  law 
and  experienced  a  15  percentage  point 
increase  (from  53  percent  to  68  percent). 
After  mounting  a  highly  visible 
enforcement  effort  in  1998  (Operation 
Strap  'N  Snap),  Georgia's  usage 
increased  by  another  10  percentage 
points.  Similarly,  Maryland  upgraded 
its  seat  belt  law  in  1997,  immediately 
mounted  a  two-month  enforcement 
effort,  and  experienced  a  13  percentage 
point  increase  in  usage.  Most  recently, 
the  District  of  Columbia  reported  a  24 
percentage  point  gain  in  usage  (from 
58%  to  82%)  after  enacting  one  of  the 
strongest  seat  belt  use  laws  in  the  nation 
and  implementing  several  waves  of 
highly  visible  enforcement.  Taken 
together,  the  experiences  of  North 
Carolina,  California,  Louisiana.  Georgia, 
Maryland  and  the  District  of  Columbia 
have  clearly  demonstrated  that  highly 
visible  enforcement  of  strong  laws  has 
tremendous  potential  for  increasing  seat 
belt  use  rates. 

Visible  enforcement  -"f  strong  laws 
also  appears  to  be  an  essential 
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component  of  any  effective  program  to 
increase  the  u  >e  of  child  safety  seats. 
This  is  import  mt  since,  as  previously 
discussed,  ear  y  use  of  child  safety  seats 
contributes  to  the  later  use  of  seat  belts 
by  children  ar  d  young  adults.  The 
relationship  bjtween  child  safety  seat 
use  and  seat  bslt  use  works  in  the 
opposite  direction  as  well.  Studies 
conducted  in  leveral  States  have  found 
that  child  safe  ty  seat  use  is  nearly  three 
times  as  high  ivhen  a  driver  is  buckled 
up  as  when  a  iriver  is  not  buckled  up. 
Thus,  efforts  tj  persuade  adults  to 
buckle  up  ma; '  be  the  single  most 
important  wa;'  to  get  young  children 
protected.  Hovever,  with  child  safety 
seats,  correct  use  is  a  major  concern  and 
the  training  ol  police  officers,  parents, 
and  advocates  is  needed  to  minimize 
incorrect  use  iind  to  ensure  age- 
appropriate  giaduation  to  seat  belts 
among  young  children  who  have 
outgrown  safety  seats.  Clearly,  efforts  to 
increase  the  use  of  seat  belts  and  child 
safety  seats  ar;  interdependent  and 
complementaiy. 

Prior  to  the  1977  passage  of  the  Child 
Passenger  Safisty  (CPS)  law  in 
Tennessee,  very  little  progress  was 
made  to  get  ydung  children  buckled  up. 
Nationally,  child  safety  seat  use  was  less 
than  15  percent  at  the  time.  However, 
the  Tennessee  law  was  followed  by  the 
enactment  of ;  jrimary  enforcement  CPS 
laws  in  all  Stales  by  1985.  This  wave  of 
legislation  res  Lilted  in  a  major  increase 
in  child  restraint  use.  By  1990,  usage 
was  estimated  to  be  above  80  percent  for 
infants  and  ab  out  60  percent  for 
toddlers. 

Unfortunate  ly,  problems  such  as  child 
seat  misuse,  premature  graduation  to 
seat  belt  use,  ind  variation  in  age 
coverage  continue  to  exist.  The  most 
recent  issue  to  emerge  has  been  the 
potential  danger  posed  by  passenger 
side  air  bags  t0  unrestrained  and 
improperly  restrained  children.  This  has 
led  to  a  new  ettnphasis  on  programs  to 
increase  the  proper  use  of  child  restraint 
seats  and  reviplized  law  enforcement 
efforts  in  this  area. 

Obstacles  to  Increasing  Seat  Belt  Use 

Over  the  years,  all  of  the  States  and 
many  public  and  private  sector 
organizations  Ihave  been  active 
participants  ik  efforts  to  increase  seat 
belt  use.  Public  information  and 
education  efforts  have  been  the 
dominant  programs  funded  over  the 
past  two  deca  ies.  Many  States  have 
identified  ma  or  obstacles  to  enacting 
primary  seat  1  lelt  laws  or  implementing 
highly  visible  enforcement  programs, 
even  though  such  programs  have  been 
shown  to  rest  It  in  high  usage  rates. 
Most  frequenl  ly.  State  (and  local) 


officials  have  identified  a  lack  of 
resources  for  law  enforcement  as  the 
single  greatest  barrier  to  implementing 
more  intense,  highly  visible 
enforcement  efforts.  This  lack  of 
resources  extends  to  funding,  human 
resources,  and  public  information 
support  to  conduct  such  campaigns. 
Over  the  past  five  years,  many  officials 
have  indicated  that,  if  they  had  the  kind 
of  resources  provided  to  States  like 
North  Carolina  for  the  Click  It  or  Ticket 
program,  they  too  would  be  able  to 
mount  similar  programs  and  achieve 
similar  results.  The  significant  amount 
of  funding  likely  to  become  available 
under  this  grant  program,  combined 
with  the  additional  new  resources 
available  under  other  TEA-21  programs, 
should  drastically  reduce  this  obstacle. 

The  second  most  frequently 
mentioned  obstacle  to  mounting  highly 
visible  enforcement  programs  is  a  lack 
of  support  from  key  State  and  local 
leaders.  Experience  with  the  national 
mobilizations  (Operation  ABC)  and  with 
jurisdictions  such  as  North  Carolina, 
Georgia,  Maryland  and  the  District  of 
Columbia  suggest  that  this  obstacle  can 
be  overcome  to  a  significant  degree  by 
proactive  efforts  to  gain  the 
understanding,  support  and 
endorsement  of  various  public  and 
private  organizations.  Including  a  broad 
spectrum  of  such  organizations  as 
coalition  members  in  the  State's 
occupant  protection  program  can  be 
very  effective  in  obtaining  the 
commitment  of  key  persons  (e.g.,  the 
governor)  and  in  gaining  the  support 
that  is  essential  for  sustained,  highly 
visible  enforcement  efforts.  Much 
innovation  can  be  demonstrated  in  the 
way  of  developing  public  and  official 
support  for  strong  enforcement  efforts. 

Another  obstacle  frequently  voiced  by 
State  and  local  enforcement  oflicials  is 
a  lack  of  judicial  and  prosecutorial 
support  for  the  enforcement  of  seat  belt 
and  child  passenger  safety  laws.  It  has 
frequently  been  pointed  out  that  an 
enforcement  program  can  be 
undermined  quickly  if  prosecutors  fail 
to  prosecute  seat  belt  and  child  safety 
seat  citations  and  judges  repeatedly 
dismiss  such  cases.  This  can  be 
overcome  to  some  extent  by  educating 
prosecutors  and  judges  across  the  State 
and  urging  them  to  value  occupant 
protection  laws  as  highly  as  any  other 
traffic  safety  law. 

Buckle  Up  America  Campaign 

In  October  1997,  the  Buckle  Up 
America  (BUA)  Campaign  established 
ambitious  national  goals:  (a)  To  increase 
seat  belt  use  to  85  percent  and  reduce 
child-related  fatalities  (0—4  years)  by  15 
percent  by  the  year  2000;  and  (b)  to 


increase  seat  belt  use  to  90  percent  and 
reduce  child-related  fatalities  by  25 
percent  by  the  year  2005.  This 
Campaign  advocates  a  four  part  strategy: 

(1)  Building  public-private  partnerships; 

(2)  enacting  strong  legislation;  (3) 
maintaining  high  visibility  law 
enforcement;  (4)  and  conducting 
effective  public  education.  Central  to 
this  Campaign's  success  is  the 
encouragement  of  primary  seat  belt  use 
laws  and  the  implementation  of  two 
major  enforcement  mobilizations  each 
year  (Memorial  Day  and  Thanksgiving 
hohdays).  During  the  1998 
mobilizations  conducted  throughout  the 
week  surrounding  Memorial  Day  and 
the  week  surrounding  Thanksgiving, 
between  4,000  and  5,000  law 
enforcement  agencies  participated  in 
Operation  ABC.  Their  efforts  were 
covered  by  several  hundred  national 
and  local  television  organizations  in  all 
major  media  markets.  More  than  1,500 
print  articles  were  written  in  response 
to  each  mobilization.  As  a  result  of  the 
May  mobilization,  seat  belt  use 
increased  significantly  nationwide  as 
more  than  6,000,000  motorists  were 
convinced  to  buckle  up.  Since  that  time, 
seat  belt  use  has  continued  to  increase 
significantly.  The  BUA  Campaign  and 
the  efforts  of  the  Air  Bag  and  Seat  Belt 
Safety  Campaign  (including  Operation 
ABC)  provide  a  useful  framework  for  the 
implementation  of  this  grant  program. 
They  provide  a  blueprint  for  projects 
that  States  may  wish  to  implement, 
using  funds  to  be  made  available  in 
accordance  with  this  notice.  Conversely, 
this  grant  program  provides  an 
unprecedented  opportunity  to  achieve 
the  ambitious  goals  established  under 
the  BUA  Campaign. 

Examples  of  Effective  Innovative 
Strategies 

A  State  may  demonstrate  innovation 
in  its  enforcement  efforts  in  a  number  of 
ways.  If  a  State  is  not  currently  engaged 
in  any  form  of  highly  visible 
enforcement  of  its  occupant  protection 
laws,  implementation  of  such  a 
program,  in  and  of  itself,  would  be 
innovative  to  that  State.  Additionally, 
innovation  may  be  demonstrated  in 
gaining  essential  support,  implementing 
statewide  training  programs,  and 
planning  the  logistics  for  wide  scale 
enforcement  and  public  information 
activities.  For  States  that  already  are 
engaged  in  substantial  enforcement 
efforts,  innovation  can  be  demonstrated 
by  expanding  these  efforts.  This  might 
include  finding  more  effective  ways  to 
reach  rural,  urban,  or  diverse  groups 
with  public  information  messages 
designed  to  address  the  problem  of  low 
seat  belt  use  among  those  groups.  States 
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that  have  upgraded  their  laws  recently 
to  allow  for  primary  enforcement  may 
wish  to  initiate  innovative  ways  to 
implement,  enforce,  and  publicize  their 
newly  enacted  legislation.  For  States 
with  secondary  enforcement  laws, 
where  a  motorist  must  be  stopped  for 
another  offense  before  being  cited  for 
failure  to  buckle  up,  innovation  may  be 
demonstrated  by  integrating  the 
enforcement  of  the  seat  belt  law  with 
enforcement  of  another  trafGc  safety  law 
(e.g.,  an  alcohol  impaired  driving  law). 
Many  opportimities  for  innovation  exist, 
regardless  of  the  State's  current  seat  belt 
use  rate  or  its  ongoing  efforts  to  increase 
it. 

Following  are  some  examples  of 
innovative  activities  in  support  of  a  core 
component  of  enforcement: 

— ^initiate,  or  expand  in  novel  ways, 
the  operation  of  existing  State  or  local 
enforcement-related  campaigns; 

— Implement  highly  visible  seat  belt 
and  child  safety  seat  enforcement  efforts 
in  major  urban  areas,  in  rural  areas,  or 
throughout  the  State; 

— Expand  participation  across  the 
State  in  semi-annual  national  seat  belt 
enforcement  mobilizations  (i.e., 
Operation  ABC  conducted  in  May  and 
November); 

— Plan  and  support  statewide  efforts 
to  train  and  motivate  law  enforcement 
officers,  prosecutors  and  judges  to 
consistently  enforce,  prosecute  and 
adjudicate  occupant  protection  law 
violations; 

— Mount  a  highly  visible  program  to 
implement  newly  enacted  legislation 
which  upgrades  the  State's  seat  belt  or 
child  passenger  safety  law; 

— Initiate  or.expand  public 
information  and  education  programs 
designed  to  complement  newly 
upgraded  legislation  and/ or  enhanced 
statewide  enforcement  efforts; 

— Establish  new  partnerships  and 
coalitions  to  support  ongoing 
implementation  of  legislation  or 
enforcement  efforts  (e.g.,  health  care  and 
medical  groups,  partnerships  with 
diverse  groups,  businesses  and 
employers); 

— Initiate  or  expand  public  awareness 
campaigns  targeted  to  specific 
populations  that  have  low  seat  belt  use 
(e.g.,  part-time  users;  parents  of  children 
0-15  years  old;  minority  populations, 
including  Native  Americans;  nu-al 
communities;  males  15-24  years  old; 
occupants  of  light  trucks  and  sport 
utility  vehicles); 

— Implement  a  statewide  program  to 
train  law  enforcement  personnel  on  the 
importance  of  seat  belt  use,  the  specifics 
of  the  State's  seat  belt  use  law,  and  the 
importance  of  enforcing  such  law  to 
increase  usage  rates; 


— Initiate  or  expand  standardized 
child  passenger  safety  training  of  police 
officers  and/ or  child  passenger  safety 
checks  and/or  clinics  across  broad 
geographical  areas  (e.g.,  stateuride,  in 
major  metropolitan  areas,  in  nual  areas 
of  the  State); 

— Initiate,  or  expand  in  novel  ways, 
campaigns  which  use  enforcement  of 
other  traffic  laws  (e.g.,  driving  while 
intoxicated  laws]  as  a  means  for 
implementing  highly  visible 
enforcement  of  seat  belt  use  laws. 

If  a  State  wishes  to  submit  a  plan 
proposing  a  core  component  other  than 
enforcement,  it  should  demonstrate 
innovation  by  proposing  to  perform 
similar  supporting  activities.  The  State 
should  demonstrate  that  these  activities 
have  the  potential  to  increase  seat  belt 
use  across  the  State. 

MHTSA  Involvement 

In  support  of  the  activities  undertaken 
under  this  grant  program,  NHTSA  will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
coordinate  activities  between  the 
Grantee  and  NHTSA  during  grant 
performance. 

2.  Provide  information  and  technical 
assistance  from  government  sources 
within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

3.  The  COTR  will  serve  as  a  liaison 
between  NHTSA  Headquarters,  NHTSA 
Regional  Offices  and  the  grantee. 

Availability  of  Funds  and  Period  of 
Support 

The  efforts  solicited  in  this 
armouncement  will  be  supported 
through  the  award  of  grants  to  a  number 
of  States,  on  the  basis  of  the  evaluation 
criteria  identified  below.  The  niunber  of 
grants  awarded  will  depend  upon  the 
merits  of  the  applications  received,  the 
amount  of  funds  available  in  fiscal  year 
2000,  and  the  size  of  the  grants  awarded 
to  individual  States.  The  total  amount  of 
funds  to  be  made  available  is  not  known 
at  this  time,  as  it  is  dependent  upon 
appropriations  by  the  Congress  and  the 
amount  of  allocations  to  States  based  on 
State  seat  belt  use  rates  achieved  (see 
discussion  in  Background  section, 
above).  However,  the  agency  estimates 
that  in  excess  of  $20  million  might 
become  available  for  this  program  in 
fiscal  year  2000. 

In  accordance  with  TEA-21,  the 
minimum  amount  of  an  individual  grant 
award  to  a  State  will  be  $100,000, 
subject  to  the  availability  of  funds. 
However,  NHTSA  may  make  individual 
awards  in  amounts  greater  than 
$100,000,  subject  to  the  availability  of 
funds  and  consistent  with  the  merits  of 
a  State's  application.  For  example,  a 


State  may  choose  to  submit  an 
innovative  project  plan  detailing 
ambitious  activities  for  the  upcoming 
year  that  require  a  significant 
commitment  of  resources  during  that 
year.  Alternatively,  a  State  may  describe 
a  comprehensive  effort  that  is  resource- 
intensive  because  the  activities  will  take 
place  over  the  course  of  several  years. 
(This  latter  multi-year  approach  is 
permissible  because  TEA-21  provides 
that  funds  awarded  to  a  State  under  this 
program  are  available  for  obligation  in 
the  State  for  a  period  of  three  years 
beyond  the  fiscal  year  during  which  the 
funds  are  awarded.)  In  either  case, 
NHTSA  may  decide,  subject  to  the 
availability  of  funds  and  consistent  with 
the  merits  of  the  State's  application,  to 
award  an  amoimt  of  funds  greater  than 
$100,000  to  a  State.  Consequently, 
States  desiring  to  implement  ambitious 
innovative  project  plans  requiring  a 
significant  commitment  of  resources  for 
a  single  year  or  a  multi-year  period  of 
performance  (up  to  four  years,  until  the 
end  of  fiscal  year  2003)  are  encouraged 
to  do  so,  provided  the  necessary  budget 
information  is  provided  to  support  such 
a  plan.  In  making  award  determinations, 
NHTSA  may  choose  to  fund  portions  of 
a  plan  (e.g.,  some  but  not  all  activities 
within  a  plan  or  some  but  not  all  years 
of  a  multi-year  plan)  or  to  reject  a  plan, 
after  review  in  accordance  with  the 
evaluation  criteria.  There  is  no  cost- 
sharing  requirement  under  this  program. 

Allowable  Uses  of  Federal  Funds 

Allowable  uses  of  Federal  funds  shall 
be  governed  by  the  relevant  allowable 
cost  section  and  cost  principles 
referenced  in  49  CFR  Part  18 — 
Department  of  Transportation  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreement  to  State  and 
Local  Governments.  Funds  provided  to 
a  State  under  this  grant  program  shall  be 
used  to  carry  out  the  activities  described 
in  the  State's  plan  for  which  the  grant 
is  awarded. 

Eligibility  Requirements 

Only  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico,  through 
their  Governors'  Representatives  for 
Highway  Safety,  will  be  considered 
eligible  to  receive  a  grant  under  this 
program. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  ATTN:  Amy  Poling,  400  7th  Street, 
SW.  Room  5301,  Washington,  DC  20590. 
An  additional  three  copies  will  facilitate 
the  review  process,  but  arts  not  required. 
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Application  C  bntents 

1.  The  appl  cation  package  must  be 
submitted  wil  h  0MB  Standard  Form 
424,  (Rev.  7-<  7  or  4-88.  including  424A 
and  424B),  A| •plication  for  Federal 
Assistance,  vwth  the  required 
information  pprovided  and  the  certified 
assurances  included.  While  the  Form 
424-A  deals  T^ith  budget  information, 
and  section  B  identifies  Budget 
Categories,  the  available  space  does  not 
permit  a  level  of  detail  which  is 
sufficient  to  pirovide  for  a  meaningful 
evaluation  of  pe  proposed  costs.  A 
supplemental^  sheet  should  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs  (direct  labor, 
including  labor  category,  level  of  effort, 
and  rate;  direct  materials,  including 
itemized  equipment;  travel  and 
transportatioii,  including  projected  trips 
and  number  df  people  traveling; 
subcontracts/subgrants,  with  similar 
detail,  if  known;  and  overhead),  as  well 
as  any  costs  tl  le  applicant  proposes  to 
contribute  or  sbtain  from  other  sources 
in  support  of  he  projects  in  the 
innovative  pr  )ject  plan.  Where  a  multi- 
year  effort  is  ]  >roposed,  the  estimated 
costs  should  fte  separated  and  proposed 
on  the  basis  of  individual  Federal  fiscal 
years,  i.e.,  beginning  October  1, 1999 
through  September  30,  2000;  October  1, 
2000  through  September  30,  2001;  etc. 

2.  Applicat  ons  shall  include  a  State 
plan  detailing  innovative  projects  to 
increase  seat  yeh  use  rates.  The  State 
plan  must  pre  vide  the  following 
information: 

a.  An  Introi  luction  section  with  a  brief 
general  descr  ption  of  the  State's 
population  d(  nsity,  any  imique 
diversity  chaiacteristics,  a  short 
siunmary  of  t  le  status  of  seat  belt/child 
safety  seat  le{  islation  in  the  State,  and 
the  pattern  of  estimated  seat  belt/child 
safety  seat  us(!  rates  for  the  State. 

b.  A  Discus  iion  section  that  presents 
the  principal  joals  and  objectives  of  the 
proposed  plai  i  and  articulates  the 
potential  to  increase  seat  belt  use  rates, 
with  supportihg  rationale.  This  section 
should  also  iaentify  any  proposed 
partnerships,  Icoalitions,  or  leveraging  of 
resources  thai  will  be  employed  as  a 
means  to  implement  integrated  key 
enforcement,  Ipublic  information,  or 
educational  a:tivities.  Any  known 
barriers  to  implementation  of  the  State's 
plan  should  b  e  identified,  with  a 


discussion  of  how  such  barriers  will  be 
overcome.  Relevant  data  based  on 
planning  studies  should  be  included  or 
footnoted.  Supporting  documentation 
ft'om  concerned  interests  other  than  the 
applicant  may  be  included. 
Documentation  of  existing  public  and/or 
pohtical  support  may  be  included  (e.g. 
endorsement  of  the  Governor,  State 
Police  or  Patrol,  State  Association  of 
Chiefs  of  Police,  State  Medical  Society, 
etc). 

c.  A  Project  Description  section,  with 
a  detailed  description  of  the  innovative 
projects  to  be  undertaken  by  the  State 
under  the  plan,  including,  for  each 
activity: 

(1)  The  key  strategies  to  be  employed 
to  achieve  a  significant  use  rate  increase 
across  the  State  (e.g.,  enforcement, 
public  information  and  education, 
training,  incentive/reward  efforts); 

(2)  The  innovative  features  (e.g.  new 
participants,  expanded  efforts,  unique 
resources,  design  or  technological 
innovations,  reductions  in  cost  or  time, 
integration  with  existing  State  efforts, 
extraordinary  community  involvement); 
and 

(3)  A  work  plan  listing  milestones  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

d.  A  Personnel  section,  which 
identifies  the  proposed  program 
manager,  key  personnel  and  other 
proposed  personnel  considered  critical 
to  the  successful  accomplishment  of  the 
activities  under  the  State's  plan.  A  brief 
description  of  their  qualifications  and 
respective  responsibilities  shall  be 
included.  The  proposed  level  of  their 
effort  and  contributions  to  the  various 
activities  in  the  plan  shall  also  be 
identified.  Each  organization, 
corporation,  or  consultant  who  will 
work  on  the  innovative  project  plan 
shall  be  identified,  along  with  a  short 
description  of  the  nature  of  the  effort  or 
contribution  and  relevant  experience. 

e.  An  Evaluation  section,  with  a 
description  of  how  the  State  will 
evaluate  and  measure  the  outcomes  of 
the  activities  in  its  innovative  project 
plan.  This  section  should  describe  the 
methods  for  assessing  actual  results 
achieved  under  the  plan.  Outcomes  can 
be  documented  in  a  number  of  ways. 
Increases  in  observed  seat  belt  and  child 
safety  seat  use  provide  the  ultimate 
measure  of  success.  However, 
intermediate  measures  also  may  be  used 
to  measure  progress.  These  measures 
may  include:  (i)  increases  in  the  number 
of  law  enforcement  personnel  trained  to 
enforce  occupant  protection  laws;  (ii) 
increased  statewide  participation  in 
semi-annual  enforcement  mobilizations 
(Operation  ABC);  (iii)  increased  public 


perception  of  ongoing  enforcement  and 
pubhc  education  activities;  (iv) 
increased  numbers  of  public  and  private 
sector  partners  involved  in 
implementing  the  statewide  programs; 
(v)  incentive  programs  to  complement 
enforcement  efforts;  or  (vi)  extent  of 
integration  of  occupant  protection 
enforcement  activities  with  other  State 
enforcement  activities.  Data  sources 
should  be  identified  and  collection  and 
analysis  approaches  should  be 
described. 

Application  Review  Procedures  and 
Evaluation  Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  assure  that 
the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  section  of  the  notice.  Each 
complete  application  from  an  eligible 
recipient  then  will  be  evaluated  by  an 
Evaluation  Committee.  The  applications 
will  be  evaluated  using  the  following 
criteria,  which  are  listed  in  descending 
order  of  importance: 

1.  The  goal(s)  the  State  proposes  to 
achieve,  as  described  in  its  innovative 
project  plan,  the  overall  soundness  and 
feasibility  of  the  plan  for  achieving  the 
goal(s),  and  the  potential  effectiveness 
of  the  proposed  activities  in  the  plan  for 
increasing  seat  belt  use.  The  extent  to 
which  the  plan  details  a  significant  and 
comprehensive  enforcement  effort  or, 
where  another  approach  is  selected, 
provides  evidence  supporting  the 
effectiveness  of  the  proposed  approach 
will  be  considered. 

2.  The  organizational  resources  the 
State  will  draw  upon,  and  how  the  State 
will  provide  the  program  management 
capability  and  personnel  expertise  to 
successfully  perform  the  activities  in  its 
irmovative  project  plan.  The  adequacy 
of  the  proposed  personnel  (including 
subcontractor  and  subgrantee  personnel) 
to  successfully  perform  the  proposed 
activities,  including  quaUfications  and 
experience,  the  various  disciplines 
represented  and  the  relative  level  of 
effort  proposed  for  the  professional, 
technical  and  support  staff,  will  be 
considered. 

Depending  upon  the  results  of  the 
evaluation  process,  NHTSA  may  suggest 
revisions  to  applications  as  a  condition 
of  further  consideration  ''^  ensure  the 
most  efficient  and  effective  performance 
consistent  with  the  objectives  of 
achieving  increased  seat  belt  use. 

Special  Award  Selection  Factors 

After  evaluating  all  appUcations 
received,  in  the  event  that  insufficient 
funds  are  available  to  award  all 
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requested  amounts  to  all  meritorious 
applicants,  NHTSA  may  consider  the 
following  special  award  factors  in  the 
award  decision: 

1.  Every  effort  will  be  made  to  provide 
grants  to  a  diverse  group  of  States 
representing  a  broad  range  of 
geographic,  demographic,  and  use  rate 
characteristics.  Thus,  preference  may  be 
given  to  an  applicant  which  fits  the 
need  for  such  diversity. 

2.  Preference  may  be  given  to  an 
applicant  on  the  basis  that  its 
application  is  effectively  integrated  and 
coordinated  with  other  ongoing  efforts 
in  the  State,  resulting  in  additional 
opportunity  for  immediately  increasing 
usage  rates.  This  could  include 
proposed  cost-sharing  strategies,  and/or 
the  use  of  other  federal.  State,  local  and 
private  funding  sources  to  complement 
those  available  under  this 
announcement. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
Part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-prociu*ement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Quarterly  Progress  Reports  should 
include  a  siunmary  of  the  previous 
quarter's  activities  and 
accompUshments,  as  well  as  the 
proposed  activities  for  the  upcoming 
quarter.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 
should  be  included  in  the  report. 

b.  Draft  Final  Report:  The  grantee 
shall  prepare  a  Draft  Final  Report  that 
includes  a  description  of  the  innovative 
projects  conducted,  including  partners, 
overall  program  implementation, 
evaluation  methodology  and  findings 
from  the  program  evaluation.  In  terms  of 
information  transfer,  it  is  important  to 
know  what  worked  and  what  did  not 
work,  imder  what  circumstances,  and 
what  can  be  done  to  avoid  potential 
problems  in  future  projects.  The  grantee 
shall  submit  the  Draft  Final  Report  to 
the  COTR  60  days  prior  to  the  end  of  the 
performance  period.  The  COTR  will 
review  the  draft  report  and  provide 
comments  to  the  grantee  within  30  days 
of  receipt  of  the  document. 

c.  Final  Report:  The  grantee  shall 
revise  the  Draft  Final  Report  to  reflect 
the  COTR's  comments.  The  revised  final 
report  shall  be  delivered  to  the  COTR  15 
days  before  the  end  of  the  performance 


period.  The  grantee  shall  supply  the 
COTR: 

— A  camera  ready  version  of  the 
document  as  printed. 

— A  copy,  on  appropriate  media 
(diskette,  Syquest  disk,  etc.),  of  the 
dociunent  in  the  original  program 
format  that  was  used  for  the  printing 
process. 

Note:  Some  documents  require  several 
difTerent  original  program  languages  (e.g., 
PageMaker  was  the  program  format  for  the 
general  layout  and  design  and  Power  point 
was  used  for  charts  and  yet  another  was  used 
for  photographs,  etc.).  Each  of  these 
component  parts  should  be  available  on  disk, 
properly  labeled  with  the  program  format 
and  the  file  names.  For  example.  Power  point 
files  should  be  clearly  identified  by  both  a 
descriptive  name  and  file  name  (e.g.,  1994 
Fatalities — chartl.ppt). 

— A  complete  version  of  the 
assembled  document  in  portable 
document  format  (PDF)  for  placement  of 
the  report  on  the  world  wide  web 
(WWW).  This  will  be  a  file  usually 
created  with  the  Adobe  Exchange 
program  of  the  complete  assembled 
document  in  the  PDF  format  that  will 
actually  be  placed  on  the  WWW.  The 
document  would  be  completely 
assembled  with  all  colors,  charts,  side 
bars,  photographs,  and  graphics.  This 
can  be  delivered  to  NHTSA  on  a 
standard  1.44  diskette  (for  small 
documents)  or  on  any  appropriate 
archival  media  (for  large  documents) 
such  as  a  CD  ROM,  TR-1  Mini  cartridge, 
Syquest  disk,  etc. 

— Four  additional  hard  copies  of  the 
final  document. 

3.  During  the  effective  performance 
period  of  grants  awarded  as  a  result  of 
this  announcement,  the  grant  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreements, 
dated  July  1995. 

Issued  on:  December  31, 1996. 
Susan  G.  McLaughlin, 

Acting  Associate  Administrator  for  Traffic 

Safety  Programs. 

(PR  Doc.  99-268  Filed  1-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-«8-4034;  Notice  15] 

Pipeline  Safety:  Natural  Gas  Pipeline 
Company  of  America;  Approved  for 
Pipeline  Risk  Management 
Demonstration  Program 

agency:  Research  and  Special  Programs 
Administration,  Office  of  Pipeline 
Safety,  DOT. 

ACTION:  Notice  of  risk  demonstration 
project  approval  and  finding  of  no 
significant  impact. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  PipeUne  Safety  (OPS)  has 
issued  a  Risk  Management 
Demonstration  Project  Order 
authorizing  Natural  Gas  Pipeline 
Company  of  America  (NGPL)  to 
participate  in  the  PipeHne  Risk 
Management  Demonstration  Program. 
OPS  has  also  made  a  finding  that 
NGPL's  demonstration  project  will  have 
no  significant  impacts  on  the 
environment. 

ADDRESSES:  Comments  on  this  or  any 
other  demonstration  project  will  be 
accepted  in  the  Docket  throughout  the 
4-year  demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street,  SW. 
Washington,  DC  20590-0001,  or  you  can 
E-Mail  your  comments  to 
ops.comments@rspa.dot.gov.  Comments 
should  identify  the  docket  number, 
RSPA-98-4034.  Persons  should  submit 
the  original  comment  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Street,  SW,  Washington,  DC. 
The  Dockets  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ehzabeth  Callsen,  OPS,  (202)  366-4572, 
regarding  the  subject  matter  of  this 
notice  and  environmental  assessment. 
Contact  the  Dockets  Unit,  (202)  366- 
9322,  for  docket  material.  Comments 
may  also  be  reviewed  on  line  at  the  DOT 
Docket  Management  System  website  at 
http://dms.dot.gov/. 
SUPPLEMENTARY  INFORMATION: 

Project  Authorization 

On  December  31,  1998,  OPS,  pursuant 
to  49  U.S.C.  60126.  issued  NGPL  a  Risk 


1068 


Federal  Register /Vol.  64,  No.  4 /Thursday,  January  7,  1999 /Notices 


Managemeiit  Demonstration  Project 
Order  auth()rizing  NGPL  to  conduct  a 
risk  management  project  on  the  pipeline 
system  it  operates,  covering 
approximately  13,000  miles  in  14  states. 
These  states  are  Arkansas,  Colorado, 
Iowa,  Illindis,  Indiana,  Kansas. 
Louisiana,  Missouri,  Nebraska,  New 
Mexico,  Oklahoma,  Texas,  Wisconsin 
and  Wyoming.  OPS  has  determined, 
after  a  comprehensive  review  of  NGPL's 
demonstration  project,  that  the  project  is 
expected  toi  provide  superior  safety  and 
environmental  protection. 

More  dettiled  descriptions  of  all 
aspects  of  the  NGPL  demonstration 
project,  including  the  OPS  rationale  for 
approving  the  project,  are  available  in 
the  folio wiag  docimients: 

(1)  63  FR  46497,  "Pipeline  Safety: 
Intent  To  Approve  Project  and 
Environmental  Assessment  for  the 
Natural  Ga$  Pipe  Line  Company  of 
America  Pipeline  Risk  Management 
Demonstration  Program",  September  1, 
1998. 

(2)  "Demonstration  Project 
Prospectus:  jNatiu-al  Gas  Pipeline 
Company ",javailable  by  contacting 
Elizabeth  N^.  Callsen  at  202-366-4572. 
Includes  a  icap  of  the  NGPL  pipeline 
system. 

(3)  "Natufal  Gas  Pipeline  Company — 
Applicatioi^  and  Work  Plan  for  DOT- 
OPS  Risk  Management  Demonstration 
Program",  ats  modified  by  the  December 
18, 1998,  letter  from  KN  Energy,  Inc.  to 
OPS.  I 

(4)  "OPS  Project  Review  Team 
Evaluation  pi  Phillips  Demonstration 
Project",      i 

(5)  "Risk  Management  Demonstration 
Project  Ordtr"  for  Natural  Gas  Pipeline 
Company,  December  31,  1998. 

These  documents  and  other 
information!  pertaining  to  the  NGPL 
project  are  accessible  to  the  public  via 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS),  on  the 
OPS  Home  page  at  http://ops.dot.gov. 

Finding  of  No  Significant  Impact 
(FONSI)      I 

OPS  has  reviewed  NGPL's  project  for 
conformity  with  section  102(2](c)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332),  the  Council  on 
Environmei^tal  Quality  implementing 
regulations  (40  CFR  parts  1500-1508), 
and  Departitient  of  Transportation  Order 
5610.1c,  Procedures  for  Considering 
Environmental  Impacts.  OPS  conducted 
an  Environmental  Assessment  of 
NGPL's  protect  (63  FR  46497.  "Pipeline 
Safety:  Inteat  To  Approve  Project  and 
Environmental  Assessment  for  the 
Natural  Gas  Pipe  Line  Company  of 
America  Pipeline  Risk  Management 
Demonstrat  on  Program"). 


OPS  received  no  public  comment  on 
the  Environmental  Assessment. 

Based  on  the  analysis  and  conclusions 
reached  in  the  Environmental 
Assessment  and  the  analyses  conducted 
in  the  above-listed  documents,  OPS  has 
found  that  there  are  no  significant 
impacts  on  the  environment  associated 
with  this  action.  The  Environmental 
Assessment  and  the  other  above-listed 
documents  are  incorporated  by 
reference  into  this  FONSI.  To 
summarize,  the  reason  that  the  project 
will  not  have  a  significant  effect  on  the 
hiunan  environment  is  that  the  project 
as  now  defined  requires  no  regulatory 
exemption.  This  project  is  expected  to 
demonstrate  that  risk  management 
techniques  can  be  successfully  applied 
toward  improving  safety  and 
environmental  protection.  All  activities 
to  be  performed  by  NGPL  as  part  of  the 
demonstration  project — including 
investigating  risks,  integrating  risk 
information,  identifying  and  allocating 
resources  to  manage  risks, 
institutionalizing  risk  management 
within  the  company,  and  effectively 
communicating  about  risks  with 
company  employees,  OPS,  and  other 
stakeholders — exceed  what  is  currently 
required  by  pipeline  safety  regulations. 
This  rationale  is  further  discussed  in  the 
Environmental  Assessment  referenced 
above.  When  OPS  determines  that  it 
plans  to  grant  a  regulatory  exemption,  it 
will  amend  the  Environmental 
Assessment  to  analyze  any 
environmental  impacts  of  the  proposed 
exemption. 

Issued  in  Washington.  DC,  on  December 
31, 1998. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  99-291  Filed  1-6-99;  8:45  am] 
BiLUNQ  CODE  4»10-«>-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33688] 

State  of  Georgia,  Department  of 
Transportation — Acquisition 
Exemption — Line  of  Central  of  Georgia 
Railroad  Company 

The  State  of  Georgia,  Department  of 
Transportation  (GDOT).  a  noncarrier. 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
Central  of  Georgia  Railroad  Company 
(COG)  certain  raihoad  assets,  including 
approximately  42.4  miles  of  rail  line. 
The  assets  consist  of  two  portions  of  rail 
line:  (1)  a  previously  abandoned  line  of 
railroad  between  milepost  GF-152.2 


near  Vidalia,  Toombs  County,  GA.  and 
milepost  GF-171.0  near  Kirby.  Emanuel 
County.  GA;  and  (2)  COG's  active  rail 
line  between  milepost  GF-171.0  near 
Kirby  and  milepost  194.6  near  Midville, 
Burke  County,  GA. 

GDOT.  COG,  and  Ogeechee  Railway 
Company  (Ogeechee),  a  Class  III  rail 
carrier,  will  enter  into  certain 
agreements  whereby  GDOT  will  acquire 
from  COG  fee  title  to  certain  railroad 
assets,  but  not  including  the  right  to 
conduct  common  carrier  freight 
operations.  The  assets  will  be  sold  by 
COG  to  GDOT,  with  COG  retaining  a 
permanent  easement  to  conduct 
operations  over  the  line.  In  a  separate 
and  concurrently  executed  agreement, 
COG  will  transfer  its  retained  easement 
and  all  rights  and  obligations  pertaining 
to  the  assets,  including  but  not  limited 
to  the  right  to  maintain  and  repair  the 
physical  assets  on  the  line  to  Ogeechee. 
which  will  continue  to  conduct  freight 
operations  over  the  line.'  It  is  intended 
that  Ogeechee  will  assume  COG's 
common  carrier  obligation,  and  that 
neither  COG  nor  GDOT  will  have  a 
common  carrier  obligation  to  provide 
freight  services  when  the  transaction  is 
completed. 

The  transaction  was  scheduled  to  take 
place  as  soon  as  possible  after  the 
December  18. 1998  effective  date  of  the 
notice  of  exemption. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33689.  Ogeechee 
Railway  Company — Acquisition  and 
Operation  Exemption — Line  of  Central 
of  Georgia  Railroad  Company,  wherein 
Ogeechee  seeks  to  acquire  the  right  to 
conduct  common  carrier  freight 
operations  over  the  Une  being  acquired 
by  GDOT. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.^  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  fiUng  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33688.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secreteuy,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Luke 
Cousins.  Georgia  Department  of 


'  Ogeechee  currently  leases  and  operates  over 
both  portions  of  the  line.  See  Ogeechee  Railway 
Company — Lease  Exemption — Line  of  Central  of 
Georgia  Railroad  Company,  STB  Finance  Docket 
No.  33683  (STB  served  Dec.  16, 1998). 

'A  motion  to  dismiss  has  been  filed  in  this 
proceeding.  The  motion  will  be  addressed  in  a 
subsequent  Board  decision. 
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Transportation,  #2  Capitol  Square, 
Atlanta,  GA  30334-1002. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  29. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  99-204  Filed  1-6-99;  8:45  am) 

BtLUNQ  CODE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33689] 

Ogeechee  Railway  Company- 
Acquisition  and  Operation 
Exemption— Line  of  Central  of  Georgia 
Railroad  Company 

The  Ogeechee  Railway  Company 
(Ogeechee),  a  Class  III  rail  carrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  from 
Central  of  Georgia  Railroad  Company 
(COG)  the  right  to  conduct  common 
carrier  freight  operation  over 
approximately  42.4  miles  of  rail  line  as 
follows:  (1)  a  previously  abjmdoned  line 
of  raifroad  between  milepost  GF-152.2 
near  Vidalia,  Toombs  County,  GA  and 
milepost  GF-171.0  near  Kirby,  Emanuel 
County,  GA;  and  (2)  COG's  active  rail 
line  between  milepost  GF-1 71 .0  near 
Kirby  and  milepost  194.6  near  Midville, 
Burke  County,  GA.i 

The  transaction  was  scheduled  to  take 
place  as  soon  as  possible  after  the 
December  16, 1998  effective  date  of  the 
notice  of  exemption. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33688,  State  of 
Georgia,  Department  of 
Tmnsportation — Acquisition 
Exemption — Line  of  Central  of  Georgia 
Railroad  Company,  wherein  the  State  of 
Georgia,  through  its  Department  of 
Transportation  is  acquiring  certain 
railroad  assets  of  COG,  including  the 
above-noted  42.4-mile  line  of  railroad, 
but  not  including  the  right  to  conduct 
common  carrier  freight  operations. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  fiUng  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33689.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  M. 
Robinson,  9616  Old  Spring  Road, 
Kensington.  MD  20895. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  29. 1998. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  9^205  Filed  1-6-99;  8:45  am) 
BILUNG  CODE  4n»-00-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33694] 

City  of  Oakland,  a  Municipal 
Corporation  of  the  State  of  California, 
Acting  by  and  Through  its  Board  of 
Port  Commissioners — Acquisition 
Exemption — Union  Pacific  Railroad 
Company 

The  City  of  Oakland,  a  municipal 
corporation  of  the  State  of  California, 
acting  by  and  through  its  Board  of  Port 
Commissioners  (Port  of  Oakland),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  the  physical  assets  of  a  rail  line 
and  the  underlying  right-of-way  from 
Union  Pacific  Railroad  Company  (UP), 
between  milepost  4.97  and  milepost 
5.80,  in  Oakland,  CA,  a  distance  of 
approximately  0.83  miles.  UP  will  retain 
a  permanent,  exclusive  easement  to 
provide  rail  freight  service  over  the  line. 

The  transaction  is  expected  to  be 
consummated  on  or  shortly  after 
December  18,  1998,  but  not  later  than 
December  31, 1998. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. ' 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33694,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 


I  Ogeechee  currently  leases  and  operates  over 
both  portions  of  the  line.  See  Ogeechee  Railway 
Company — Lease  Exemption — Line  of  Central  of 
Georgia  Railroad  Company,  STB  Finance  Docket 
No.  33683  (STB  served  Dec.  16. 1998). 


'  The  Port  of  Oakland  indicates  that  it  will  shortly 
be  filing  a  motion  to  dismiss  this  notice  on  grounds 
that  the  Board  lacks  jurisdiction  over  the  involved 
purchase.  If  such  a  motion  is  filed,  it  will  be  dealt 
with  in  a  subsequent  Board  decision. 


of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
BALL  JANIK  LLP,  Suite  225,  1455  F 
Street,  N.W.,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  29. 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary.  — 

[FR  Doc.  99-203  Filed  1-&-99;  8:45  am] 

BILUNO  CODE  491»-00-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obiects  Imported 
for  Exhibition  Determinations: 
"Picasso:  Painter  and  Sculptor  in 
Clay" 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Picasso: 
Painter  and  Sculptor  in  Clay,"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  The  Metropolitan  Museum 
of  Art  from  March  1-Jime  6, 1999  is  in 
the  national  interest.  Public  Notice  of 
these  Determinations  is  ordered  to  be 
pubhshed  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTRACT:  For 
a  copy  of  the  Hst  of  exhibit  objects  or  for 
further  information,  contact  Nelia 
Sheahan,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  202/619- 
5030,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  SW, 
Washington,  DC  20547-0001. 

Dated:  December  31, 1998. 
Lesjin, 

General  Counsel. 
(FR  Doc.  99-314  Filed  1-6-99;  8:45  am] 

BILUNG  COOE  8230-01-M 
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UNrTED  STATES  INFORMATION 
AGENCY 

Future  Leaders  Exchange  Program 
Civic  Education  Workshop;  Request 
for  Proposals 

Program  Titl^:  Civic  Education 
Workshop 

Summary  jrhe  Office  of  Citizen 
Exchanges,  pivision  of  the  NIS 
Secondary  School  Initiative  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs,  announces  an  open  competition 
for  the  Civic  Education  workshop  for 
the  Future  Leaders  Exchange  (FLEX) 
Program.  Goal  of  the  workshop  is  to 
broaden  the  participants'  knowledge 
and  understanding  of  the  democratic 
concepts  tha^  are  integral  to  a  civil 
society  and  pirovide  them  with  tools 
they  can  takej  home  to  aid  in  the 
transformation  of  their  countries.  Public 
and  private  nonprofit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  2SCFR  1.501(c)  may  submit 
proposals  to  develop  and  conduct  a  one- 
week  workshpp  in  Washington,  D.C.,  in 
Spring,  1999i  on  elements  of  a  civil 
society  for  80-100  high  school  students 
from  the  New  Independent  States  (NIS) 
of  the  former  Soviet  Union  who  are 
attending  school  in  the  United  States 
diuing  academic  year  1998/99. 
Participants  will  be  selected  through  an 
essay  contestj  from  among  a  group  of  925 
students  who  are  participating  in  the 
Division's  Future  Leaders  Exchange 
(FLEX)  program.  The  maximum  grant 
award  vdll  b^  $100,000.  Provision  of 
cost  sharing  to  maximize  the  number  of 
participants  will  be  looked  at  very 
favorably.      | 

Program  Inlformation:  The  recipient  of 
the  grant  is  responsible  for  developing 
and  conducting  the  Civic  Education 
workshop  ba(ed  on  guidelines  set  forth 
by  the  Division.  The  grantee 
organization  jwill  also  be  responsible  for 
coordinating  travel  arrangements  for 
each  participant  from  his/her  host 
community  to  Washington,  D.C.,  and 
return,  and  f^r  providing  room  and 
board  for  students  during  their  time  in 
Washington.  The  grantee  must  be 
amendable  t0  working  with  USIA  and 
the  Department  of  State  in  arranging 
certain  briefihgs  and  visits,  as  the 
opportunity  frises. 

Overview:  fhe  workshop  should 
provide  an  opportunity  for  participants 
to  gain  a  better  understanding  of  the 
democratic  ci)ncepts  and  values  that  are 
such  an  integral  part  of  American 
society  and  culture.  Concepts  such  as 
citizen  empowerment,  volunteerism, 
community  action,  and  debate  should 
be  included  i  n  program  components. 


The  program  should  also  enable 
participants  to  learn  firsthand  about  the 
federal  system  of  government,  observe 
goverrunent  institutions,  hear  about  and 
discuss  issues  on  the  federal  agenda, 
and  interact  with  government  officials. 
Special  attention  should  be  paid  to 
those  issues  that  will  be  especially 
significant  to  people  from  the  former 
Soviet  Union.  The  program  should  be 
arranged  for  seven  days,  including 
arrival  and  departure. 

The  grantee  organization  will  be 
provided  with  the  names  of  the  students 
who  will  have  been  chosen  through 
competing  in  an  essay  contest.  The 
essays  will  have  been  reviewed  by 
independent,  objective  selectors. 

Guidelines:  The  workshop  should  be 
held  in  Spring,  1999,  preferably  in 
March  or  April.  Proposals  must 
effectively  describe  the  organization's 
ability  to  accomplish  the  following 
essential  components  of  the  program: 

1 .  Provide  a  Civic  Education 
workshop  in  Washington,  D.C.,  as 
described  above  and,  preferably,  at  the 
time  period  indicated.  Program 
components  should  include  sessions  on 
U.S.  domestic  and  foreign  poficy,  the 
role  of  the  media  in  the  United  States, 
citizen  empowerment,  volunteerism  and 
community  activism,  and  federalism. 

2.  Provide  training  for  organization 
staff  on  NIS  society  and  culture. 

3.  Provide  housing  and  meals  for  the 
students  throughout  the  program. 

4.  Arrange  travel  for  students  from 
their  U.S.  host  communities  to 
Washington,  D.C.,  and  return  in 
coordination  with  FLEX  placement 
organizations.  (Note:  Students  will 
likely  be  coming  from  most  of  the  50 
states.)  Provide  groimd  transportation 
for  students  in  the  D.C.  area,  mcluding 
to  and  from  airports. 

5.  Provide  opportimities  to  attend 
cultural  events  and  visit  museums  and 
monuments. 

6.  Coordinate  with  USIA's  Division 
for  the  NIS  Secondary  School  Initiative 
(E/PY)  and  the  Office  of  Congressional 
and  Intergovernmental  Affairs  (CL)  in 
making  appropriate  arrangements  for 
individual  meetings  for  all  workshop 
participants  with  their  respective 
members  of  Congress  (either  Senator  or 
Representative). 

7.  Provide  staff  to  assist  in  case  of 
medical  emergencies. 

8.  Incorporate  a  program  component 
designed  to  facilitate  students' 
transition  from  the  D.C.  program  to  their 
host  communities.  Include  a  description 
of  the  ways  in  which  students  will  be 
encouraged  to  share  what  they  have 
learned,  both  in  their  U.S.  host 
communities  and  when  they  return  to 
their  home  countries. 


9.  Provide  a  mechanism  for  evaluation 
of  the  program  in  terms  of  its  impact  on 
the  students  and  its  success  in  fulfilling 
the  objectives. 

A  competitive  proposal  will 
incorporate  important  elements  of 
American  culture  in  sessions  that  are 
largely  interactive  and  designed  to 
appeal  to  high  school-age  students.  The 
program  must  be  substantive  and 
academic  while,  at  the  same  time,  be 
paced  realistically  to  meet  the  needs  of 
young  people. 

Significant  cost  sharing  is  important 
since  it  will  enable  a  greater  number  of 
students  to  participate.  Therefore,  those 
proposals  that  show  more  generous  and 
creative  cost  sharing  will  be  more 
favorably  viewed. 

Please  refer  to  the  Program  Objectives, 
Goals,  and  Implementation  (POGI) 
section  of  the  Solicitation  Package  for 
greater  detail  regarding  the  design  of 
component  parts  as  well  as  other 
program  information. 

Budget  guidelines:  Organizations 
must  bid  on  arranging  a  program  for  a 
minimum  of  80  students  but  may 
increase  the  number  of  participants 
through  cost  sharing  the  additional 
expenses  inciured.  Proposals  that 
maximize  the  number  of  students  will 
be  favorably  viewed.  One  grant  will  be 
awarded  for  this  activity.  It  is  estimated 
that  the  total  costs  of  the  Civil 
Education  workshop  will  average  $1,000 
per  NIS  participant  for  a  one-week 
program,  including  domestic  travel. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
$100,000.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  SoUcitation  Package  for  further 
details  and  for  complete  budget 
guidelines  and  formatting  instructions. 

Announcement  title  and  nimiber:  All 
correspondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/P-98-28. 

For  further  information  contact:  The 
NIS  Secondary  School  Initiative 
Division,  E/PY,  Room  568,  U.S. 
Information  Agency,  301  4th  Street, 
SW.,  Washington.  DC  20547,  telephone 
(202)  619-6299;  fax  (202)  619-5311;  e- 
mail:  <daronson@usia.gov>  to  request  a 
SoUcitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USIA 
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Program  Officer  Dee  Aronson  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  download  a  solicitation  package 
via  internet:  The  entire  Solicitation 
Package  may  be  downloaded  fi'om 
USIA's  website  at  http://e.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  receive  a  solicitation  package  via 
fax  on  demand:  The  entire  Solicitation 
Package  may  be  requested  from  the 
Bureau's  Grants  Information  Fax  on 
Demand  System,  which  is  accessed  by 
calling  202/401-7616.  The  Table  of 
Contents  listing  available  docimients 
and  order  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Monday, 
February  5, 1999.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  SoUcitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/PY-98-28, 
Office  of  Grants  Management,  Room 
568.  301  4th  Street.  S.W.,  Washington, 
D.C.  20547. 

Diversity,  freedom  and  democracy 
guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  fi^edom  and  democracy, 
USIA  shall  take  appropriate  steps  to 


provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries. 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  compliance  requirement 
(Y2K  requirement):  The  Year  2000  (Y2K) 
issue  is  a  broad  operational  and 
accounting  problem  that  could 
potentially  prohibit  organizations  from 
processing  information  in  accordance 
with  Federal  management  and  program 
specific  requirements  including  data 
exchange  with  USIA.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

IJSIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://wwrw.itpolicy.gsa.gov. 

Review  process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
SoUcitation  Package.  All  eligible 
proposals  will  be  reviewed  by  the 
program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIA  post(s)  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Final  funding  decisions  are  at  the 
discretion  of  USIA's  Associate  Director 
for  Educational  and  Cultural  Affairs. 
Final  technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
Grants  Officer. 

Review  criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank 
ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency's  mission,  as  well  as  the 
objectives  of  the  FLEX  program. 
Program  design  must  reflect  an 
understanding  of  young  people  and  of 


cultural  traits  that  would  be  specific  to 
this  population. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview, 
guidelines,  and  timing  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  organization  will  meet  the 
program's  objective  and  plan. 

4.  Support  o/ diversity;  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  selection  of  speakers, 
themes,  field  visits,  and  resource 
materials. 

5.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

6.  Organization's  trade  record  ability: 
Proposals  should  demonstrate  a  record 
of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  requirements  for 
past  Agency  grants  as  determined  by 
USIA's  Office  of  Contracts.  The  Agency 
will  consider  the  past  performance  of 
prior  recipients  and  the  demonstrated 
potential  of  new  applicants. 

7.  Follow-on  activities:  Proposals 
should  describe  how  students  will  be 
prepared  to  transition  back  to  their  host 
communities.  There  should  also  be  a 
plan  for  providing  students  with  tools 
they  can  take  back  to  their  home 
countries  to  implement  concepts  and 
ideas  they  have  gained  from  the 
workshop. 

8.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success  in  achieving  the 
stated  objectives.  USIA  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  in 
linking  outcomes  to  original  project 
objectives. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposals,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Overall  per- 
participant  costs  will  be  a  factor  in  the 
review  of  the  proposal. 

10.  Cosf-sharing;  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions.  Organizations  that  choose 

-to  enhance  the  progranv  by  using  private 
funds  to  increase  the  nmnber  of 
participants  will  be  viewed  more 
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favorably  th(an  those  with  minimal  or  no 
cost  sharing. 

Authority! :  Overall  grant  making 
authority  fo  r  this  program  is  contained 
in  the  Mutu  al  Educational  and  Cultural 
Exchange  Act  of  1961.  Public  Law  87- 
256.  as  amended,  also  known  as  the 
Fulbright-Hkys  Act.  The  purpose  of  the 
Act  is  "to  emable  the  Government  of  the 
^s  to  increase  mutual 
ig  between  the  people  of 
Jtates  and  the  people  of 
fies  •  *  *  *;  to  strengthen 
:h  unite  us  with  other 
demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathic  and 
peaceful  relations  between  the  United 
States  and  the  other  countries  of  the 
world."  Tha  funding  authority  for  the 
program  above  is  provided  through  the 
FREEDOM  Support  Act  of  1992. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  ^odified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  |he  RFP  does  not  constitute 
an  award  cotnmitment  on  the  part  of  the 
Government  The  Agency  reserves  the 
right  to  rediice,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  t>f  funds.  Awards  made  will 
be  subject  td  periodic  reporting  and 
evaluation  requirements. 

NotificatiQn:  Final  awards  caiuiot  be 
made  until  fbnds  have  been 
appropriated  by  Congress,  a^tbcated  and 
committed  though  internal  USIA 
procediu-es.  i 

Dated:  Decqrnber  31, 1998. 
WiUiam  B.  B^der. 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

IFR  Doc.  99-3|l5  Filed  1-6-99;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

USIA-Bosnl*  and  Herzegovina 
Undergraduate  Development  Program 

NOTICE:  Request  for  proposals. 
SUMMARY:  Subject  to  the  availability  of 
funds,  the  Office  of  Academic  Programs, 
Academic  Exchanges  Division, 
European  Branch,  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an    - 
assistance  a\ifard.  Four-year  colleges  and 
universities  tneeting  the  provisions 


described  in  IRS  regulation  26  CFR 
1.501(c)  may  apply  to  host  between  two 
and  five  Bosnian  students  in  a  one-year, 
non-degree  undergraduate  program  for 
the  academic  year  1999-2000. 
Organizations  with  less  than  four  years 
of  experience  in  hosting  international 
exchange  students  are  not  eligible  for 
this  competition.  Recruitment  and 
selection  wrill  be  conducted  by  USIS 
Sarajevo. 

The  USIA  Bosnia  and  Herzegovina 
Undergraduate  Development  Program  is 
designed  to  allow  Bosnian  students  an 
opportunity  to  obtain  knowledge, 
insight  and  cultiu-al  enrichment  through 
their  academic  studies  at  American 
colleges  and  imiversities.  The  USIA 
strongly  encourages  institutions  to  guide 
students  to  courses  in  American  studies, 
or  other  courses  which  emphasize 
democracy,  market  economy,  and  civic 
society  per  the  intent  of  the  Support  for 
Eastern  European  Democracy  (SEED) 
Act  funding.  The  USIA  is  holding  an 
open  competition  for  four-year 
universities  and  colleges  giving 
preference  to  those  with  the  following 
strengths: 

•  Demonstrated  experience  in  hosting 
Bosnian  students,  partnerships  with 
Bosnian  higher  education  institutions, 
or  expertise  and  interest  in  the  region; 

•  Strong  international  student 
advising  offices  with  experience  dealing 
writh  cultural,  educational  and 
adjustment  issues  for  foreign  students; 

•  Accessibility  to  and  opportunities 
for  cultural  and  social  activities; 

•  Diverse,  multi-ethnic  student 
populations. 

Increase  in  program  expenses  together 
with  reduced  overall  govenunent 
funding  for  exchange  programs  make 
cost-sharing  arrangements  with  host 
institutions  a  critical  part  of  the  USIA 
Bosnia  and  Herzegovina  Undergraduate 
Development  Program.  Preference  wdll 
be  given  to  institutions  that  can  provide 
cost-sharing  toward  tuition,  fees,  room 
and  board  expenses  and/or  other  direct 
participant  expenses.  Cost-sharing  may 
also  be  in  the  form  of  direct 
administrative  and  program  costs. 

The  proposed  funding  will  support 
one  academic  year  of  study  in  the  fields 
of  agriculture,  business  administration, 
civic  education,  criminal  justice, 
economics,  education,  environmental 
resource  management,  journalism/mass 
communications,  political  science,  and 
public  administration.  The  academic- 
year  program  will  be  followed  by  a  four- 
to-twelve  week  internship  in  the 
students'  field  of  specialization.  The 
program  will  also  include  culturally 
enriching  activities,  including  but  not 
limited  to  community  outreach  and 
service  projects,  a  welcome  orientation 


program  at  the  host  institution,  a  USIA- 
sponsored  mid-year  workshop  in 
Washington,  DC  and  a  USIA-sponsored 
end-of-year  workshop  in  Washington, 
DC. 

The  funding  authority  for  the  USIA 
Bosnia  and  Herzegovina  Undergraduate 
Development  Program  is  provided 
through  the  Support  for  East  European 
Democracy  (SEED)  Act  of  1989.  The 
SEED  Act  targets  assistance  funds  to 
advance  the  democratic  and  economic 
transition  of  Central  and  Eastern 
Europe.  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  Bosnia  and  Herzegovina 
Undergraduate  Development  Program  is 
a  one  year  education  exchange  that 
brings  Bosnian  students  to  study  at 
American  universities  or  colleges  in 
specified  disciplines  pertaining  to 
democracy,  market  economies,  and  civil 
society  per  the  SEED  funding  initiative. 

Guidelines 

Programs  must  comply  with  J-1  visa 
regulations  and  the  host  institutions  are 
responsible  for  ensuring  the  students' 
return  to  Bosnia.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 

Proposed  Budget 

Institutions  desiring  to  host  students 
from  Bosnia  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidelines  listed  in  the 
Solicitation  Package.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  a  break- 
dowm  reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
further  clarification,  applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  facilitate  USIA 
decisions  on  funding.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  And  Number: 
All  communications  with  USIA 
concerning  the  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/AEE-99-06. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Academic  Programs,  European 
Branch,  E/AEE,  Room  246  U.S. 
Information  Agency,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547,  (202) 
205-0525,  fax  (202)  206-7985,  E-Mail: 
sgovatsk@usia.gov  to  request  a 
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Solicitation  Package  containing  more 
detailed  information.  Please  request 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  requested  from  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System"  which  is  accessed  by 
calling  202/401-7616.  The  "Table  of 
Contents"  listing  available  documents 
and  order  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday,  March 
5, 1999.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  by  the  due  date  but  received 
at  a  later  date  vkdll  not  be  accepted. 
Grants  should  begin  August  1,  1999. 

Please  specify  USIA  Program  Officer 
Ms.  Sondra  Govatski  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed,  Agency  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  imtil  the  Bureau  proposal 
review  process  has  been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  in  the  Solicitation 
Package.  The  original  and  nine  (9) 
copies  of  the  application  should  be  sent 
to:  U.S.  Information  Agency,  Ref. 
.E/AEE-99-06,  Office  of  Grants 
Management,  E/XE,  Room  326,  301  4th 
Street,  S.W.,  Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
•  documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to  its 
USIA  post  in  Sarajevo  for  its  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  post's  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 


diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pubhc  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  fi^edom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://wrww.itpolicy.gsa.gov. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  its  post  in  Sarajevo.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review. 


Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Final  funding 
decisions  are  at  the  discretion  of  USIA's 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Strength  of  Academic  Program 

Proposals  should  exhibit  academic 
rigor  and  demonstrated  capacity  to  meet 
participant  needs. 

2.  Cost  Effectiveness 

Plans  should  indicate  a  high  level  of 
cost-sharing  and  a  competitive  level  of 
cost  per  individual  student  for  the 
USIA. 

3.  Academic  Support 

Capacity  to  assign  a  faculty  advisor 
and/or  other  specific  campus 
coordinator  to  provide  academic 
guidance,  logistical  support,  and 
assistance  in  arranging  enrichment 
activities. 

4.  International  Student  Support 

Experience  working  with  and 
providing  a  full  range  of  support 
services  for  international  students. 

5.  Intership  Support 

Ability  to  facilitate  professional 
affiliations  and  internships  that  will 
strengthen  and  reinforce  what  has  been 
learned  in  the  classroom. 

6.  Ability  To  Provide  Cultural 
Enrichment  and  Community  Outreach 
Opportunities 

Proposals  should  demonstrate  a 
commitment  to  planning,  implementing, 
and  supporting  the  Bosnian  students  in 
participating  in  cultural,  social,  and 
community  outreach  opportunities. 

7.  Support  of  Diversity 

Proposals  should  demonstrate  the 
recipient's  commitment  to  promoting 
awareness  and  understanding  of 
diversity. 

8.  Institution 's  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs  or  a  potential  to 
meet  this  standard.  This  includes 
responsible  fiscal  management  and  full 
compliance  with  all  i^eporting 
requirements  for  past  Agency  grants  as 
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Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  December  27, 1998. 
William  Bader, 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  December  23, 1998. 
Judith  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

|FR  Doc.  99-189  Filed  1-6-99;  8:45  am] 

BILUNG  CODE  8230-01 -M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace. 

BILLING  CODE:  BAG  6820-AR. 

DATE/TIME:  Thursday.  January  21.  1999, 
9:00  a.m.-5:30  p.m. 

LOCATION:  1200  17th  Street,  NW,  Suite 
200,  Washington.  DC  20036. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  January  1999  Board  Meeting; 
Approval  of  Minutes  of  the  Eighty- 
seventh  Meeting  (November  19, 1998)  of 
the  Board  of  Directors;  Chairman's 
Report;  President's  Report;  Committee 
Reports;  Review  of  Unsolicited  Grant 
Applications;  Selection  of  2000  Essay 
Contest  Topic;  Other  General  Issues. 

CONTACT:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202)457-1700. 

Dated:  January  5, 1999. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance, 
United  States  Institute  of  Peace. 
[FR  Doc.  99-450  Filed  1-5-99;  3:50  p.m.] 
BILLING  CODE  6820-AR-M 


Thursday 
January  7,  1999 
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Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  91,  121,  125,  and  135 
Crewmember  Interference,  Portable 
Electronic  Devices,  and  Other  Passenger 
Related  Requirements;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  S 1, 121, 125,  and  135 
[Docket  No.  FAA-1 998-4954] 

RIN  2120-AG70  { 

I 
Crewmember  literference,  Portable 

Electronic  Devices,  and  Other 

Passenger  Related  Requirements 


agency:  Federal 
Administratior 

action:  Filial  riile 
amendments 


Aviation 
(FAA)  DOT. 
technical 


summary:  This  Tinal  rule  clarifies  that 
certain  provisii  ins  of  the  current  rules 
are  applicable  i  o  passengers  and  others 
aboard  aircraft.  Additionally,  the  final 
rule  defines  th*  geographic  range  of 
some  of  these  requirements.  The 
provisions  affe  :ted  by  these 
amendments  concern  portable 
electronic  devi  :es,  use  of  safety  belts, 
shoulder  hame  sses  and  child  restraint 
systems,  prohil  lition  on  interference 
with  crewmem  jers,  and  certain  other 
provisions.  Th  s  final  rule  makes  clear 
that  these  prov  sions  apply  as  follows: 
to  all  aircraft,  tnless  otherwise 
specified,  whei  \  those  aircraft  are 
operating  with  n  the  U.S.  or  within  the 
airspace  over  tl  le  waters  extending  12 
nautical  miles  rom  the  U.S.  coastline; 
and  on  all  U.S.  registered  aircraft 
operating  outside  of  the  U.S.,  so  long  as 
the  application  of  these  rules  is  not 
inconsistent  w  th  applicable  regulations 
of  the  foreign  cauntry  where  the  aircraft 
is  operated  or  ^nnex  2  of  the  Convention 
on  International  Civil  Aviation.  A 
provision  also  s  being  added  to  part  125 
that  indicates  t  lat  this  part  applies  to 
persons  on  board  aircraft.  The  FAA  is 
extending  the  c  pplication  of  the 
prohibition  on  interference  with 
crewmembers  lo  all  civil  aircraft  flights 
that  depart  froip  or  land  in  the  U.S., 
regardless  of  w  lether  such  aircraft  are 
registered  in  the  U.S.  This  is  consistent 
with  criminal  1  iw  provisions 
concerning  the  "special  aircraft 
jurisdiction  of  he  U.S." 

Additionally,  provisions  are  being 
added  to  parts  121  (Operating 
Requirements:  Domestic,  Flag  and 
Supplemental  Operations),  125 
(Certification  and  Operations:  Airplanes 
Having  a  Seatii  ig  Capacity  of  20  or  More 
Passengers  or  a  Maximum  Payload 
Capacity  of  6.030  pounds  or  More)  and 
135  (Operating  Requirements: 
Commuter  and  On-Demand  Operations) 
that  mirror  sec  ions  91.11  and  91.21. 
EFFECTIVE  DATE;  January  7,  1999. 
FOR  FURTHER  If^ORMATION  CONTACT: 


Carol  Toth,  Attorney  Advisor,  Office  of 
the  Chief  Counsel,  AGC-220,  Federal 
Aviation  Administration,  800 
Independence  Ave.  S.W.,  Washington, 
D.C.  20591,  202-267-3073,  or  [AFS  or 
ACS  contact). 
SUPPLEMENTARY  INFORMATION: 

Availability 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  FEDWORLD  electronic 
bulletin  board  service  (telephone:  703- 
321-3339)  the  Federal  Register's 
electronic  bulletin  board  service 
(Telephone:  202-512-1661),  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  bulletin  board 
service  (telephone:  800-322-2722  or 
202-267-5948). 

Internet  use  may  reach  the  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  the  Federal  Register 
webpage  at  http://www.access.gpo.gov/ 

su docs/acess/acesl40.html  for  access 

to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Ave.,  SW,  Washington, 
DC  20591  or  by  caUing  202-267-9680. 
Communications  must  identify  the 
amendment  number  or  docket  number 
of  this  final  rule.  Persons  interested  in 
being  placed  on  the  mailing  list  for 
future  Notices  of  Proposed  Rulemaking 
(NPRMs)  and  Final  Rules  should  request 
from  the  above  office  a  copy  of  Advisory 
Circular  No.  11-2A  NPRM  Distribution 
System,  that  describes  the  application 
procedures. 

Justification  for  Proceeding  Without 
Notice  and  Comment 

The  FAA  is  issuing  this  final  rule 
without  notice  and  opportunity  to 
comment  pursuant  to  its  authority 
under  Section  4(a)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b).  This 
provision  allows  the  FAA  to  issue  a 
final  rule  without  notice  and  comment 
when  the  agency  for  good  cause  finds 
that  notice  and  public  procedure  are 
"impracticable,  unnecessary  or  contrary 
to  the  public  interest."  The  FAA  finds 
that  issuance  of  this  Final  Rule  does  not 
require  notice  and  comment  because  it 
is  unnecessary  given  that  the  FAA's 
regulatory  history  surrounding  the 
adoption  of  the  existing  provisions,  and 
in  some  instances  the  provision  itself, 
indicate  that  these  sections  were 
intended  to  apply  to  passengers. 
Therefore,  the  clarifications  provided  in 
this  final  rule  regarding  the  applicability 


of  the  rules  to  passengers  and  others 
aboard  aircraft  are  minor  technical 
corrections  that  do  not  substantively 
change  the  impact  of  the  regulation  and 
merely  clarify  prior  agency  position. 

As  to  the  application  of  these  rules  to 
U.S.  registered  aircraft  operating  at  a 
distance  greater  than  12  nautical  miles 
from  the  U.S.  coast,  prior  notice  and 
comment  procedures  are  unnecessary 
inasmuch  as  the  FAA  always  intended 
these  rules  to  apply  on  U.S.  registered 
aircraft,  even  those  operating  outside 
U.S.  airspace.  An  error  in  the  1989 
reorganization  of  part  91,  however, 
inadvertently  limited  these  rules  to 
operations  within  the  U.S.  and  within 
12  nautical  miles  of  the  U.S.  coast. 
Delaying  the  implementation  of  this 
final  rule  would  be  contrary  to  the 
public  interest  in  that  it  would  hinder 
the  agency's  efforts  to  ensure  a  safe 
flying  environment  for  both  the  public 
and  air  carrier  employees. 

As  to  the  application  of  the  rule 
pertaining  to  the  prohibition  on 
interference  with  crewmembers  on  a 
non-U. S.  registered  aircraft  that  has  a 
geographic  nexus  with  the  U.S.,  prior 
notice  and  comment  procedures  are 
unnecessary  inasmuch  as  Congress  has 
already  criminalized  such  conduct  and 
the  exercise  of  this  jurisdiction 
comports  with  the  obligations  of  the 
U.S.  under  international  law.  Violations 
of  the  FAA's  prohibition  could  only 
result  in  the  imposition  of  a  civil 
penalty,  whereas  the  same  conduct 
would  be  a  violation  of  U.S.  criminal 
law  and  subject  the  offender  to  criminal 
penalties  including  fines  and/or 
imprisonment  pursuant  to  49  U.S.C. 
46504.  Delaying  the  implementation  of 
this  final  rule  would  be  contrary  to  the 
public  interest  in  that  it  would  hinder 
the  FAA's  efforts  to  bring  the  civil  safety 
regulations  into  harmony  with  U.S. 
criminal  law  and  hinder  the  FAA's 
effort  to  ensure  a  safe  flying 
environment  to  and  from  the  U.S. 

Part  91 

Discussion  of  the  Amendment 
[Applicability  to  Passengers  and  Others 
Aboard  Aircraft] 

The  amendments  to  this  part  clarify 
that  the  following  provisions  are 
appHcable  to  passengers:  §91.11 
(Prohibition  against  interference  with 
crewmembers);  §  9:"  11  (Portable 
electronic  devices);  §91.107(3)  (Use  of 
safety  belts,  shoulder  harnesses  and 
child  restraint  systems);  and  §  91.517(c) 
and  (d)  (Passenger  information). 

This  amendment  is  necessary  because 
it  has  recently  been  brought  to  the 
FAA's  attention  that  there  is  some 
confusion  as  to  the  applicability  of  the 
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passenger  specific  provisions  in  part  91 
because  of  the  way  the  applicability 
provision  of  §  91.1  was  drafted. 

The  appHcability  provision  of 
§  91.1(a)  applies  to  the  "operation  of 
aircraft  *  *  •  within  the  United  States, 
including  the  waters  within  3  nautical 
miles  of  the  U.S.  coast."  The  term 
"operation  of  aircraft"  is  statutorily 
defined  as  follows: 

Using  aircraft  for  the  purposes  of  air 
navigation,  including — 

(A)  The  navigation  of  aircraft;  and 

(B)  Causing  or  authorizing  the 
operation  of  aircraft  with  or  without  the 
right  of  legal  control  of  the  aircraft.  (49 
U.S.C.  §40102(32)) 

Thus,  part  91  covers  the  operation  of 
all  aircraft  not  otherwise  excepted, 
including  foreign  aircraft,  in  the 
airspace  over  the  U.S.  or  within  the 
airspace  over  the  waters  within  3 
nautical  miles  of  the  U.S.  coast.  Section 
91.1(b)  specifically  applies  part  91  to 
"(elach  person  operating  an  aircraft  in 
the  airspace  overlying  the  waters 
between  3  and  12  nautical  miles  from 
the  coast  of  the  United  States."  Unlike 
parts  121  and  135  which  contain 
applicability  provisions  that  specifically 
make  those  parts  apply  to  each  person 
on  board  an  aircraft  (see  §§  121.1(e)  and 
135.1(a)(6)),  there  is  no  provision  in 
§91.1  that  specifically  states  that  part  91 
is  also  applicable  to  all  individuals  on 
board  an  aircraft  operated  under  part  91. 

A  similar  problem  also  has  been 
identified  in  Subpart  H  to  part  91 
(§§91.701-91.715),  Foreign  Aircraft 
Operations  and  Operations  of  U.S. 
Registered  Civil  Aircraft  Outside  of  the 
U.S.  Section  91.701  states  that  this 
"subpart  applies  to  the  operations  of 
civil  aircraft  of  U.S.  registry  outside  of 
the  United  States  and  the  operations  of 
foreign  civil  aircraft  within  the  United 
States".  Section  91.703(a)(3)  provides 
that,  with  a  few  exceptions,  "each 
person  operating  a  civil  aircraft  of  U.S. 
registry  outside  of  the  U.S.  shall  *  *  • 
comply  with  this  part  [part  91]  so  far  as 
it  is  not  inconsistent  with  applicable 
regulations  of  the  foreign  country  where 
the  aircraft  is  operated  or  annex  2  of  the 
Convention  on  International  Civil 
Aviation."  Subpart  H  does  not  contain 
a  provision  that  specifically  indicates 
that  persons  on  board  an  aircraft  of  U.S. 
registry  operating  outside  of  the  United 
States  or  persons  on  board  foreign 
aircraft  operating  within  the  U.S.  are 
governed  by  the  requirements  of 
§§91.11,  91.21,  91.107(a)(3)  and  91.517. 

As  discussed  below,  both  the 
regulatory  history  surrounding  the 
adoption  of  the  provisions  together  with 
the  original  language  of  the  provisions 
before  the  reorganization  of  part  91  in 
1989  indicate  that  these  provisions  were 


intended  to  apply  to  each  person  on 
board  an  aircraft  (e.g.,  passengers),  and 
in  fact  have  been  so  applied  since  the 
adoption  of  these  provisions. 

Historical  Overview 

According  to  the  regulatory  history, 
both  §§91.11  and  91.21  were  clearly 
intended  to  apply  to  passengers  upon 
adoption  of  the  regulations,  as  well  as 
to  crewmembers  and  any  other  "person" 
on  board  the  aircraft.  The  special 
regulation  (SR  448A)  that  was  the 
precursor  to  §  91.11  indicated  that  the 
regulation  was  necessary  to  "provide 
additional  controls  over  the  conduct  of 
passengers  in  order  to  avoid  a  serious 
threat  to  the  safety  of  flights  and  persons 
aboard  them,"  26  FR  7009  (July  28. 
1961)  amended  by  26  FR  9669  (October 
13, 1961),  Likewise  the  special 
regulation  that  preceded  §  91.21  was 
adopted  because  of  the  concern  that 
passengers  might  carry  onto  an  aircraft 
certain  types  of  portable  radio  receivers 
that  could  possibly  interfere  with 
navigation  and  communications 
equipment.  See  SR  446B,  28  FR  3648 
(April  13,  1963). 

Section  91.107(3)  specifically  applies 
to  "each  person  on  board  a  U.S. 
registered  civil  aircraft."  This  section 
requires  each  person  to  occupy  an 
approved  seat  or  berth  with  a  safety  belt 
and,  if  installed,  shoulder  harness 
properly  secured  about  him  or  her 
during  movement  on  the  surface,  takeoff 
and  landing.  In  the  final  rule  adopting 
this  provision,  the  FAA  indicated  that 
one  of  the  purposes  for  the  rule  was  to 
rectify  the  fact  that  "in  some 
circumstances  certain  parts  of  the  FAR 
do  not  require  passenger  compliance 
with  these  lighted  passenger 
information  signs,  posted  signs  and 
placards  and  crewmember  safety-related 
instructions."  See  57  FR  42662,  42669 
(September  15, 1992). 

Section  91.517(c)  and  (d)  also 
specifically  apply  to  persons  on  board 
U.S.  registered  aircraft.  The 
applicability  of  this  section  is  obvious 
given  the  title  and  the  fact  that  the  word 
"passenger"  is  used  in  the  language  of 
the  provision.  Specifically,  the 
provision  requires  "passengers"  to 
adhere  to  "no  smoking"  signs,  "fasten 
seat  belt"  signs  and  abide  by  other 
instructions  provided  by  the  crew. 

The  FAA  previously  has  stated  that 
the  provisions  of  part  91  governing  crew 
interference  and  radio  interference  are 
applicable  to  civil  aircraft  of  U.S. 
registry  operated  inside  and  outside 
U.S.  navigable  airspace  so  long  as  they 
are  not  inconsistent  with  applicable 
regulations  of  any  foreign  country  or 
annex  2  to  the  Convention  on 
International  Civil  Aviation.  See  FR 


19096  (December  30,  1964).  All  of  the 
requirements  of  part  91  were  made 
applicable  to  civil  aircraft  of  U.S. 
registry  operating  outside  the  U.S. 
pursuant  to  a  final  rule  issued  June  15, 
1966.  See  31  FR  8354. 

In  1989,  the  FAA  reorganized  part  91 
pursuant  to  the  final  rule  issued  August 
18,  1989  (54  FR  34284).  In  that  final 
rule,  the  FAA  divided  the  pre-1989 
§  91.1  so  that  all  appHcability  provisions 
relating  to  foreign  operations  were 
moved  to  §  91.703.  Section  91.1(b)  was 
initially  added  in  1988  to  clearly  extend 
the  controlled  airspace  of  the  United 
States  in  accordance  with  international 
law.  See  54  FR  265  (January  4.  1989); 
Territorial  Sea  of  the  United  States  of 
America,  Presidential  Proclamation  No. 
5928  of  Dec.  27,  1988.  In  the  1989 
reorganization  of  part  91,  the  FAA  did 
not  intend  any  substantive  changes  to 
the  geographic  applicability  of  those 
part  91  provisions,  nor  was  any  intent 
expressed  to  modify  the  FAA's  past 
position  that  part  91  applies  to 
passengers  in  certain  instances  as  well. 

Purpose  of  the  "Unless  Otherwise 
Specified"  Language  in  Section  91.1(c) 

Section  91.1(c)  is  designed  to  clarify 
that  part  91  also  applies  to  each  person 
aboard  an  aircraft  operated  under  this 
part.  The  "unless  otherwise  specified" 
language  refers  to  the  fact  that  certain 
part  91  provisions  (e.g.,  §§91.21, 
91.107(a)(3)  and  91.517)  are  Hmited  by 
their  terms  to  persons  on  board  U.S. 
registered  aircraft.  Therefore,  these 
provisions  would  not  cover  persons  on 
board  foreign  registered  aircraft 
operating  in  U.S.  airspace.  Additionally, 
the  "unless  otherwise  specified" 
language  also  is  used  because  most  of 
the  rules  in  Part  91  are  directed  toward 
aircraft  operators  or  owners,  not  to 
persons  aboard  aircraft. 

Discussion  of  the  Amendment 
[Applicability  of  Part  91  Outside  U.S. 
Airspace] 

The  amendment  in  subpart  H  to  part 
91  is  designed  to  extend  the 
applicability  of  Section  91.11  to  all 
aircraft  (including  foreign  registered 
aircraft)  having  a  specified  nexus  with 
the  U.S.  Congress  established  the 
"special  aircraft  jurisdiction  of  the  U.S." 
to  impose  criminal  penalties  in  the 
event  an  individual  interferes  with 
flight  crewmembers  or  attendants  while 
an  aircraft  is  in  flight.  The  term  "special 
aircraft  jurisdiction  of  the  U.S."  is 
defined  under  49  U.S.C.  46501(2)  as  any 
of  the  following  aircraft  in  flight: 

(A)  A  civil  aircraft  cf  the  United 
States: 
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violence  against  a  person  on  board  an 
aircraft  that  will  endanger  the  aircraft. 

Parts  121, 125  and  135 

Section  119.1(c)  provides  that 
"Iplersons  subject  to  this  part  (119) 
must  comply  with  the  other 
requirements  of  this  chapter  (Chapter  1], 
except  where  those  requirements  are 
modified  by  or  where  additional 
requirements  are  imposed  by  part  119, 
121,  125,  or  135  of  this  chapter."  Since 
there  are  no  requirements  in  parts  119, 
121, 125  or  135  that  modify  the 
provisions  of  §§  91.11  and  91.21,  the 
provisions  of  §§  91.11  and  91.21  also 
apply  to  those  persons  subject  to  part 
119.  Part  119  applies  to  those  persons 
acting  like  direct  air  carriers  or  other 
commercial  operators,  as  specified  in 
§  119.1(a).  Passengers  and  other  people 
who  are  not  acting  like  air  carriers  and 
other  commercial  operators  are  not 
subject  to  part  119  and  thus  are  not 
subject  to  the  §  119.1(c)  provision  that 
incorporates  the  other  requirements  of 
Chapter  1  of  Title  14  of  the  CFR.  The 
agency's  longstanding  position  has  been 
that  both  of  these  part  91  provisions 
would  apply  to  passengers  and  others 
aboard  aircraft  being  operated  under 
parts  121,  125  and  135.  Therefore,  the 
addition  of  provisions  similar  to  §  91.11 
and  91.21  into  parts  121,  125  and  135 
is  a  clarifying  change,  where  notice  and 
comment  procedures  are  not  necessary. 
Those  part  121, 125  and  125  provisions 
are:  121.306,  121.580,  125.204.  125.328. 
135.120  and  135.144.  The  FAA  merely 
intends  these  amendments  as  clarifying 
the  rights,  duties  and  obligations  of  all 
persons  on  board  an  aircraft. 

Both  parts  121  and  135  have  a  section 
that  indicates  that  the  respective  part 
applies  to  each  person  on  board  the 
aircraft.  See  §§  121.1(e)  and  135.1(a)(6). 
Part  125  does  not  contain  such  a 
reference.  Therefore,  the  FAA  is 
amending  part  125  to  adopt  a  provision 
(section  125.1(d))  that  specifies  that  this 
part  applies  to  each  person  on  board  the 
aircraft. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 


Analyst  Staff,  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.dot.gov. 

Agency  Findings 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  This  rule  will  not  have  any 
economic  costs  on  any  covered  persons. 
For  the  reasons  discussed  in  the 
preamble,  I  certify  that  this  regulation 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under 
Department  of  Transportation  (DOT) 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has 
determined  that  the  expected  impact  is 
minimal  since  there  is  no  economic 
impact,  therefore  the  final  rule  does  not 
warrant  a  full  regulatory  evaluation. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  of  1995  (44  U.S.C.  3507(d)). 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

International  Compatibility 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  there  is  not  a 
comparable  rule  under  ICAO  standards. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the  business 
organizations,  and  governmental 
jurisdictions  subject  to  regulation."  To 
achieve  that  principal,  the  Act  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  Act 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations  and  small 
governmental  jurisdictions. 
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Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  made 
that  it  will  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  for  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination  and  the  reasoning 
should  be  clear. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b).  the  Federal 
Aviation  Administration  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Statement 

The  rule  will  not  constitute  a  barrier 
to  international  trade,  including  the 
export  of  U.S.  goods  and  services  to 
foreign  countries  and  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13083, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 


to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  state,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  thing,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year. 

List  of  Subjects 

14CFRPart91 

Aircraft,  airmen,  aviation  safety, 
reporting  and  recordkeeping 
requirements. 

14  CFR  Part  121 

Aircraft,  air  carrier,  airmen,  aviation 
safety,  safety. 

14  CFR  Part  125 

Aircraft,  airmen,  aviation  safety, 
reporting  and  recordkeeping 
requirements. 

14  CFR  Part  135 

Air,  airmen,  aviation  safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  91, 121,  125,  and  135  of 
title  14,  Code  of  Federal  Regulations  as 
follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  1155,  40103, 
40113,  40120,  44101.  44111.  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506-46507, 
47122,  47508,  47528-47531.  articles  12  and 
29  of  the  Convention  on  Internationa!  Civil 
Aviation  (61  Stat.  1180). 

2.  Section  91.1  is  amended  by  revising 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 


§91.1    Applicability 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section  and  §§91.701 
and  91.703,  this  part  prescribes  rules 
governing  the  operation  of  aircraft  (other 
than  moored  balloons,  kites,  unmanned 
rockets,  and  unmanned  free  balloons, 
which  are  governed  by  part  101  of  this 
chapter,  and  ultralight  vehicles  operated 
in  accordance  with  part  103  of  this 
chapter)  within  the  United  States, 
including  the  waters  within  3  nautical 
miles  of  the  U,S.  coast. 


(c)  This  part  applies  to  each  person  on 
board  an  aircraft  being  operated  under 
this  part,  unless  otherwise  specified. 

3.  Section  91.11  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

$91.11     prohibition  on  Interference  with 
crewmembers. 

4.  The  heading  for  Subpart  H  is 
revised  to  read  as  follows: 

Subpart  H — Foreign  Aircraft 
Operations  and  Operations  of  U.S. 
Registered  Civil  Aircraft  Outside  of  the 
United  States;  and  Rules  Governing 
Persons  on  Board  Such  Aircraft 

5.  Section  91.701  is  revised  to  read  as 
follows: 

§91.701    Applicability. 

(a)  This  subpart  applies  to  the 
operations  of  civil  aircraft  of  U.S. 
registry  outside  of  the  United  States  and 
the  operations  of  foreign  civil  aircraft 
within  the  United  States. 

(b)  Section  91.702  of  this  subpart  also 
applies  to  each  person  on  board  an 
aircraft  operated  as  follows: 

(1)  A  U.S.  registered  civil  aircraft 
operated  outside  the  United  States; 

(2)  Any  aircraft  operated  outside  the 
United  States — 

(i)  That  has  its  next  scheduled 
destination  or  last  place  of  departure  in 
the  United  States  if  the  aircraft  next 
lands  in  the  United  States;  or 

(ii)  If  the  aircraft  lands  in  the  United 
States  with  the  individual  still  on  the 
aircraft  regardless  of  whether  it  was  a 
scheduled  or  otherwise  plarmed  landing 
site. 

6.  A  new  §  91.702  is  added  to  read  as 
follows: 

§91,702    Persons  on  board. 

Section  91.11  of  this  part 
(Prohibitions  on  interference  with 
crewmembers)  applies  to  each  person 
on  board  an  aircraft. 
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PART  121-OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG 
AND  SUPPLEMENTAL  OPERATIONS 

7.  The  authority  citation  for  part  121 
continues  to  n  ad  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
44101,  44701-4  i702,  44705,  44709-^4711, 
44713.  44716-4  1717,  44722,  44901,  44903- 
44904,  44912,  41  il05. 

8.  A  new  §  121.306  is  added  to  read 
as  follows: 

§  1 21 .306    Portable  electronic  devices. 

(a)  Except  a^  provided  in  paragraph 
(b)  of  this  secti  on,  no  person  may 
operate,  nor  m  ly  any  operator  or  pilot 
in  command  o "  an  aircraft  allow  the 
operation  of,  a  ly  portable  electronic 
device  on  any  J.S. -registered  civil 
aircraft  operati  ng  under  this  part. 

(b)  Paragrapi  i  (a)  of  this  section  does 
not  apply  to — 

(1)  Portable  voice  recorders; 

(2)  Hearing  <  ids: 

(3)  Heart  pacemakers; 

(4)  Electric  s  lavers;  or 

(5)  Any  other  portable  electronic 
device  that  the  part  119  certificate 
holder  has  determined  will  not  cause 
interference  vv  th  the  navigation  or 
communicatio  1  system  of  the  aircraft  «n 
which  it  is  to  te  used. 

(c)  The  detei  mination  required  by 
paragraph  (b)(; )  of  this  section  shall  be 
made  by  that  part  119  certificate  holder 
operating  the  f  articular  device  to  be 
used. 

9.  A  new  §  1 21.580  is  added  to  read 
as  follows: 

§  1 21 .580    Prohibition  on  interference  with 
crewmembers. 

No  person  may  assault,  threaten, 
intimidate,  or  interfere  with  a 
crewmember  in  the  performance  of  the 
crewmember's  duties  aboard  an  aircraft 
being  operated  under  this  part. 

10.  Tne  heading  for  part  125  is  revised 
to  read  as  folio  ivs: 

PART  125— CERTIFICATION  AND 
OPERATIONS;  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE;  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 


11.  The  authbrity 
continues  to  re  id 


citation  for  part  125 
as  follows: 


Authority:  49  U.S  C.  106(g),  40113,  44701- 
44702,  44705,  44710-44711,  44716.  44717, 
44722. 

12.  Section  125.1  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 

§125.1    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (d)  of  this  section,  this  part 
prescribes  rules  governing  the 
operations  of  U.S.-registered  civil 
airplanes  which  have  a  seating 
configuration  of  20  or  moie  passengers 
or  a  maximum  payload  capacity  of  6,000 
pounds  or  more  when  common  carriage 
is  not  involved. 
***** 

(d)  The  provisions  of  this  part  apply 
to  each  person  on  board  an  aircraft 
being  operated  under  this  part,  unless 
otherwise  specified. 

13.  A  new  §  125.204  is  added  to  read 
as  follows: 

§  1 25.204    Portable  electronic  devices. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate,  nor  may  any  operator  or  pilot 
in  command  of  an  aircraft  allow  the 
operation  of,  any  portable  electronic 
device  on  any  U.S.-registered  civil 
aircraft  operating  under  this  part. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to — 

(1)  Portable  voice  recorders; 

(2)  Hearing  aids; 

(3)  Heart  pacemakers; 

(4)  Electric  shavers;  or 

(5)  Any  other  portable  electronic 
device  that  the  Part  125  certificate 
holder  has  determined  will  not  cause 
interference  with  the  navigation  or 
communication  system  of  the  aircraft  on 
which  it  is  to  be  used. 

(c)  The  determination  required  by 
paragraph  (b)(5)  of  this  section  shall  be 
made  by  that  Part  125  certificate  holder 
operating  the  particular  device  to  be 
used. 

14.  A  new  §  125.328  is  added  to  read 
as  follows: 

§  125.328  Prohibition  on  crew  Interference. 

No  person  may  assault,  threaten, 
intimidate,  or  interfere  with  a 
crewmember  in  the  performance  of  the 
crewmember's  duties  aboard  an  aircraft 
being  operated  under  this  part. 

15.  Tne  heading  for  part  135  is  revised 
to  read  as  follows: 


\ 


PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

16.  The  authority  citation  continues  to 
read  as  follows:  49  U.S.C.  106(g),  44113, 
44701-44702,  44705.  44709,  44711- 
44713. 44715-44717,  44722. 

17.  A  new  §  135.120  is  added  to  read 
as  follows: 

§  135.120    Prohibition  on  interference  with 
crewmemtMrs. 

No  person  may  assault,  threaten, 
intimidate,  or  interfere  with  a 
crewmember  in  the  performance  of  the 
crewmember's  duties  aboard  an  aircraft 
being  operated  under  this  part. 

18.  A  new  §  135.144  is  added  to  read 
as  follows: 

§135.144    Portable  electronic  devices. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate,  nor  may  any  operator  or  pilot 
in  command  of  an  aircraft  allow  the 
operation  of.  any  portable  electronic 
device  on  any  of  the  following  U.S.- 
registered  civil  aircraft  operating  under 
this  part. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to — 

(1)  Portable  voice  recorders; 

(2)  Hearing  aids; 

(3)  Heart  pacemakers; 

(4)  Electric  shavers;  or 

(5)  Any  other  portable  electronic 
device  that  the  part  119  certificate 
holder  has  determined  will  not  cause 
interference  with  the  navigation  or 
communication  system  of  the  aircraft  on 
which  it  is  to  be  used. 

(c).  The  determination  required  by 
paragraph  (b)(5)  of  this  section  shall  be 
made  by  that  part  119  certificate  holder 
operating  the  aircraft  on  which  the 
particular  device  is  to  be  used. 

Issued  in  Washington.  DC  on  December  29, 
1998. 

Jane  F.  Garvey, 
Administrator. 
|FR  Doc.  99-58  Filed  1-6-99;  8:45  am] 
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DEPARTMENT  ^  JUSTICE 

Federal  Prison  Industries,  Inc. 

28  CFR  Part  302 
[BOP  1081-^ 
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Federal  Prison  Industries,  Inc.  (FPO 
Standards  and  Procedures  That 
Facilitate  FPI's  Ability  To  Accomplish 
Its  Mission 


agency:  Federal 
Justice. 
ACTION:  Propose' 


FPI's  ability  to  accomplish  its  mission. 
FPI  is  promulgating  this  rule  as  a 
proactive  measure  in  order  to  clarify  its 
standards  and  procedures.  It  represents 
a  continuing  effort  to  make  the  use  of 
FPI  as  a  provider  of  goods  and  services 
to  the  Government  as  simple  and 
efficient  as  possible.  The  rules  are 
descriptive  of  the  functions  of  FPI's 
Board  and  other  managing  officials,  and 
are  descriptive  of  existing  standards  and 
procedures  utilized  to  accomplish  FPI's 
mission. 


Prison  hidustries.  hic.      2.  ^Nhat  Is  FPI's  Mission? 


rule. 


SUMMARY:  This  document  proposes  to 
codify  Federal  Ppson  Industries,  Inc. 
(FPI)'s  standard^  and  procedures  that 
facilitate  FPI's  al^ility  to  accomplish  its 
mission.  The  publication  of  these 
procedures  marks  the  culmination  of  a 
process  that  begin  several  years  ago  in 
efforts  to  clarifv  certain  provisions  of 
FPI's  statute.  18  U.S.C.  4121  et  seq.  h 
represents  a  con^nuing  effort  to  make 
the  use  of  FPI  asja  provider  of  goods  and 
services  to  the  Gtovemment  as  simple 
and  efficient  as  possible.  The 
document's  provisions  include:  purpose 
and  scope;  definitions;  a  mission 
statement;  roles  knd  responsibilities  of 
FPI's  Board  of  Directors,  Chief  Executive 
Officer,  Chief  Operating  Officer,  and  the 
Ombudsman;  agency  meeting 
procedures;  inmate  employment  levels; 
provision  of  products  as  a  mandatory 
source;  provision  of  products  as  a  non- 
mandatory  soiut)e;  provision  of  services 
to  the  commerci^  market;  provision  of 
products  and  seBvices  as  a  preferential 
source;  waiver  a|id  appeal  procedures; 
pricing;  and  new  product  development 
or  expansion.  Fpl  is  codifying  these 
procedures  in  oider  to  clarify  its 
procedures  and  to  foster  its  relationship 
with  its  customO^  and  suppliers  by 
providing  for  public  review  and 
comment.  j 

DATES:  Commen^  due  by  March  8, 
1999.  I 

ADDRESSES:  Rul^s  Unit.  Office  of 
General  Counselj,  Bureau  of  Prisons, 
HOLC  Room  754.  320  First  Street,  NW., 
Washington,  DC!20534. 
FOR  FURTHER  INFi>RMATION  CONTACT: 
Marianne  S.  Cai^well,  Corporate 
Counsel,  Federal  Prison  Industries,  Inc., 
phone  (202)  305J-3501. 
SUPPLEMENTARY  JNFORMATKM: 

Background 

1.  Why  Is  FPI  Promulgating  This  Rule? 

Federal  Prisor  Industries,  Inc.  (FPI)  is 
proposing  to  issue  this  rule  to  codify  its 
standards  and  p:  ocedures  that  facilitate 


The  United  States  Congress  created 
FPI  in  1934,  just  four  years  after  the 
creation  of  the  Federal  Prison  System. 
The  Congress  immediately  recognized 
the  need  for  constructive  work  programs 
in  the  nation's  prisons  both  to  occupy 
inmates'  time  and  train  them  to  be 
productive  citizens.  FPI's  mandate  has 
remained  the  same  since  its  creation:  to 
train  and  employ  the  greatest  number  of 
inmates  possible  in  a  self-supporting 
manner.  FPI  is  the  most  important 
correctional  management  program  of  the 
Federal  Bureau  of  Prisons  to  relieve 
inmate  idleness  and  to  ensure  the 
orderly  operation  of  Federal  prisons.  FPI 
provides  inmates  with  valuable  training 
opportunities,  teaches  a  work  ethic,  and 
prepares  inmates  for  reintegration  into 
the  community. 

FPI  is  statutorily  required  (see  18 
U.S.C.  4122(a))  to:  provide  employment 
for  the  greatest  number  of  those  inmates 
in  the  United  States  penal  and 
correctional  institutions  who  are  eligible 
to  work  as  is  reasonably  possible; 
diversify,  so  far  as  practicable,  prison 
industrial  operations;  operate  the  prison 
shops  so  that  no  single  private  industry 
shall  be  forced  to  bear  an  undue  buirden 
of  competition  from  the  products  of  the 
prison  workshops;  and  to  reduce,  to  a 
minimiun,  competition  with  private 
industry  or  free  labor. 

3.  How  Does  This  Rule  Affect  Previous 
FPI  Guidelines  Published  in  the  Federal 
Register? 

In  accordance  with  its  statutory 
authority  to  annoimce  in  a  publication 
designed  to  most  effectively  provide 
notice  to  potentially  affected  private 
vendors  the  plans  to  produce  any  new 
product  or  significantly  expand 
production  of  an  existing  product,  FPI 
previously  published  notices  in  the 
Commerce  Business  Daily.  Revised 
guidelines  for  new  product 
development  were  published  in  the 
Federal  Register  on  August  7, 1996  (61 
FR  41248)  for  notice  and  conunent  and 
were  issued  in  a  notice  document  on 
March  12,  1997  (62  FR  11465).  These 
guidelines  are  now  being  incorporated 


into  FPI's  proposed  standards  and 
procedures. 

Executive  Order  12866 

The  rule  has  been  considered  to 
constitute  a  "significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866.  and,  accordingly,  the 
Office  of  Management  and  Budget  has 
reviewed  the  proposed  rule. 

Executive  Order  12612 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  has  been  determined  that  this  rule 
does  not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Chief  Executive  Officer,  FPI,  in 
accordeuice  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b),  has 
reviewed  this  rule  and  by  approving  it 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act.  The  principal  effect 
of  these  rules  is  that  they  will  improve 
the  ability  of  FPI  to  serve  its  customers 
and  will  help  FPI's  Board  of  Directors  to 
comply  with  its  statutory  mandate  of 
assuring  that  no  single  industry  is 
unduly  impacted  by  FPI's  operations. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  promulgation 
of  this  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more;  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States  companies  to 
compete  with  foreign-based  companies 
in  domestic  and  export  markets. 
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Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  have  a 
suggestion  on  how  to  improve  the 
clarity  of  this  rule,  please  call  or  write: 
Roy  Nanovic,  Rules  Unit,  Office  of 
General  Coimsel,  Bureau  of  Prisons,  320 
First  Street.  NW.  HOLC  Room  754, 
Washington,  DC  20534;  phone  (202) 
514-6655. 

Conunents  on  Rule 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  comments  in  writing  to 
the  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
Street,  NW,  HOLC  Room  754, 
Washington,  DC  20534.  Comments 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

List  of  Subiects  in  28  CFR  Part  302 

Prisoners. 

Accordingly,  pursuant  to  the  order  of 
FPI's  Board  of  Directors,  part  302  in 
chapter  III  of  28  CFR  is  proposed  to  be 
revised  as  set  forth  below. 
Steve  Schwalb, 

Acting  Chief  Executive  Officer,  Federal  Prison 
Industries,  Inc. 

PART  302— FEDERAL  PRISON 
INDUSTRIES,  INC.  (FPI)  STANDARDS 
AND  PROCEDURES  THAT  FACILITATE 
FPI'S  ABILITY  TO  ACCOMPLISH  ITS 
MISSION 

302.1  Purpose  and  scope. 

302.2  Definitions. 

302.3  Board  of  Directors:  roles  and 
respK)nsibiltties. 

302.4  Chief  Executive  Officer:  roles  and 
responsibilities. 

302.5  Chief  Operating  Officer:  roles  and 
responsibilities. 

302.6  Ombudsman. 

302.7  Meetings. 

302.8  Inmate  employment  levels. 

302.9  Mandatory  source. 

302.10  Provision  of  products  as  a  non- 
mandatory  source. 

302.11  Provision  of  services  to  the 
commercial  market. 

302.12  Preferential  source. 

302.13  "Escape  Proof '  guarantee. 

302.14  Waiver  policy. 

302.15  Appeals  to  waiver  denials. 

302.16  Pricing. 

302.17  Industry  involvement  guidelines 
procedures. 


302.18  Definitions  and  application  of 
significant  terms  in  product 
development  guidelines  process. 

302.19  General  comments  on  FPI  business 
operations. 

Authority:  18  U.S.C.  4122  and  4124.  and 
by  resolution  of  the  Board  of  Directors  of  FPI. 

§  302.1    Purpose  and  scope. 

It  is  the  mission  of  FPI  (also  referred 
to  as  "the  Corporation"),  a  wholly 
owned  government  corporation,  to 
employ  and  provide  skills  training  to 
the  greatest  practicable  number  of 
inmates  in  Federal  correctional  facilities 
necessary  to  ensure  the  safe  and  secure 
operation  of  such  institutions,  and  in 
doing  so,  to  produce  market  priced, 
quality  goods  in  a  self-sustaining 
manner  that  minimizes,  to  the  extent 
feasible,  potential  impact  on  private 
business. 

§302.2    Definitions. 

(a)  Assembled  refers  to  the  process  of 
imiting  or  combining  articles  or    • 
components,  so  as  to  add  value  by 
producing  a  chemge  in  form  or  utiUty. 

(b)  Contracting  office  means  any 
element  of  an  entity  of  the  Government 
that  has  responsibility  for  identifying 
and/or  procuring  Federal  Government 
requirements  for  commodities  or 
services.  It  includes  the  contracting 
ofHcer  and  members  of  all  offices  within 
the  definitions  of  "contracting  activity," 
"contracting  office."  emd  "contract 
administration  office"  contained  in  the 
Federal  Acquisition  Regulation,  48  CFR 
2.101. 

(c)  Departments  or  agencies  of  the 
United  States  means  any  entity  of  the 
Executive  Branch,  including  military 
departments,  government  corporations, 
independent  agencies,  and  appropriated 
or  non-appropriated  fund  entities  of  the 
United  States  Government.  The  terms 
Federal  departments  and  agencies, 
departments  and  agencies  of  the  United 
States,  Government  departments  and 
agencies,  departments,  and  agencies  are 
used  interchangeably. 

(d)  Inmate  product  refers  to  products 
that  are  manufactured  and/or  assembled 
in  whole  or  in  part  by  prisoners.  Inmate 
products  may  include  component  parts 
of  such  products,  or  items  ancillary  to 
such  products,  obtained  from  a 
commercial  source,  which  are  either 
physically  attached,  or  not  physically 
attached,  to  the  end  product.  In 
determining  whether  such  component 
parts  or  ancillary  items  are  inmate 
products  that  may  be  supplied  to  the 
customer  by  prison  industries, 
consideration  will  be  given  to  such 
matters  as  the  following:  How  closely  is 
the  item  linked  by  utility  to  the  basic 
product?  Would  separate  purchase  of 
the  item  by  the  customer  involve 


significant  inconvenience,  delay,  and/or 
expense  to  the  customer?  Would  refusal 
to  supply  the  item  result  in  justifiable 
waiver  requests  which  could  cause 
inmate  idleness?  Are  such  items 
routinely  provided  by  commercial 
suppliers  in  connection  with  sale  of  the 
end  product?  Is  the  item  relatively 
minor  in  relation  to  the  end  product? 

(e)  Manufactured  refers  to  the  process 
of  fabricating  products  from  raw  or 
prepared  materials,  so  as  to  impart  new 
forms,  qualities,  properties,  and 
combinations. 

(0  Schedule  of  Products  means  the  Ust 
of  commodities  and  services  offered  by 
FPI  to  its  customers  for  which  FPI  is  a 
mandatory  or  preferred  source. 

(g)  Services  refers  to  both  economic 
activity  that  is  rendered  in  such  a  way 
that  it  does  not  culminate  in  a  tangible 
product  (e.g.,  laundry  and 
administrative  support  services)  and 
economic  activity  that  does  culminate 
in  tangible  products,  especially  when 
the  services  aspect  of  the  operation  is 
not  ordinarily  viewed  as  involving  a 
manufacturing  process.  If  the  activity  is 
sufficiently  transformative,  it  will  be 
viewed  as  manufacturing  in  nature  and 
therefore  a  product  rather  than  service. 
For  example,  repair  work  will  ordinarily 
be  considered  a  service,  because  in  most 
instances,  the  operation  does  not 
transform  the  object  into  a  new  object, 
but  involves  restoration  of  the  object  to 
a  prior  condition  and  return  to  the 
original  owner.  For  this  reason, 
furniture  refinishing  is  also  ordinarily 
considered  a  service.  However,  when 
the  operation  performed  is  sufficiently 
transformative  so  as  to  result  in  a  new 
item,  it  is  no  longer  viewed  as  a  service, 
but  a  product.  Assembly,  such  as 
packaging  of  various  items  in  bags  or 
cartons,  is  considered  a  service.  But 
assembly  involving  cut  euid  sew 
operations,  which  produce  a  radically 
different  end  product  from  components 
through  employment  of  manufacturing 
techniques,  are  considered  products  and 
not  services.  Examples  of  services 
currently  provided  by  FPI  include;  data 
conversion;  optical  scanning;  engine 
accessories  repair  and  rebuilding; 
forklift  repair  and  rebuilding;  kit 
assembly;  radio  carrier  modification; 
cable/electrical  parts  refurbishing; 
vehicular  components  repair  and 
rebuilding;  furniture  repair;  bag  repair; 
equipment  assembly;  mail  distribution; 
printing  and  data  entry. 

(h)  The  words  products,  supplies  and 
commodities  are  used  interchangeably. 

(I)  UNICOR  is  the  trade  name  for 
Federal  Prison  Induslres,  Inc.  (FPI).  The 
term  UNICOR  is  used  interchangeably 
with  FPL 
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§  302.3    Board  df  Directors:  roles  and 
rssponslbilities. 

(a)  FPI's  Boarld  of  Directors  consists  of 
six  directors  ap  jointed  by  the  President 
of  the  United  Si  ates,  pursuant  to  18 
U.S.C.  4121.  The  Board  determines  in 
what  manner  ai  id  to  what  extent 
industrial  opere  tions  shall  be  carried  on 
in  Federal  contctional  institutions, 
consistent  with  the  statutory 
responsibilities  created  in  Chapter  307 
of  title  18  United  States  Code. 

(b)  In  addition,  the  Board  has  the 
following  geneial  responsibilities: 

(1)  Amend  Fl'I's  bylaws  as  needed; 

(2)  Review  ar  d  approve  general 
policies  and  loiig  range  corporate  plans, 
including  the  almual  operating  plan  and 
strategic  plans; 

(3)  Review  ar  d  approve  capital 
investments  in  jxcess  of  $500,000; 

(4)  Assure  that  the  Corporation 
remains  liquid,  that  its  assets  are 
properly  valuec  and  maintained,  and 
that  adequate  reserves  are  established 
for  this  purpose; 

(5)  Assure  that  there  is  a  fair  and 
adequate  mean!  i  for  review  of  the  impact 
of  FPI  on  the  pnivate  sector; 

(6)  Hold  meetings  with  the 
independent  auditors  regarding 
preparation  and  completion  of  the 
annual  audit  oflthe  Corporation's 
financial  perfoiinance.  at  which  the 
Board  will  review  the  Corporate 
response  to  the  [auditor's  Management 
Letter  and  provf  de  comments  to  this 
response  to  the! Department  of  Justice 
Inspector  Genetal; 

(7)  Hold  periodic  reviews  of  finances 
to  include  sales,  earnings,  and  operating 
cash  as  measun  id  against  expected 
objectives; 

(8)  Meet  rout  nely  with  the 
Ombudsman  to  receive  reports  of 
concerns  or  coi  iplaints  from  the  public 
of  FPI's  impact  and  other  observations 
and  suggestioni;; 

(9)  Establish  nmate  employment 
levels,  consist©  it  with  Bureau  of 
Prisons'  needs  imd  FPI's  mission  and 
mandates. 

§  302.4    Chief  Eiecutlve  Officer:  roles  and 
responsibilities. 

The  Chief  Ex  jcutive  Officer  of  FPI, 
who  is  also  the  Director  of  the  Bureau 
of  Prisons  (BOP),  is  responsible  for 
carrying  out  the  duties  and 
responsibilities  of  the  Corporation, 
including  but  not  limited  to: 

(a)  Making  nianagement  decisions  not 
delegated  to  th(  ( Chief  Operating  Officer; 

(b)  Assuring  hat  orders  and 
resolutions  of  tpe  Board  are 
implemented; 

(c)  Assuring  that  full  and  accurate 
accounts  of  rec  sipts  and  disbursements 
in  books  belonj  ;ing  to  the  Corporation 


are  maintained,  as  well  as  other 
transactions  of  the  Corporation,  so  that 
the  proper  emd  correct  financial 
condition  of  the  Corporation  can  be 
ascertained  at  any  time. 

§  302.5    Chief  Operating  Officer:  roles  and 
responsibilities. 

The  Chief  Operating  Officer  of  FPI, 
who  is  also  an  Assistant  Director  of  the 
BOP,  is  responsible  for  the  day  to  day 
management  of  the  affairs  of  the 
Corporation,  so  as  to  carry  out  the 
responsibilities  of  the  Corporation,  and 
to  perform  all  duties  and  make  all 
decisions,  except  where  authority  has 
been  retained  by  the  Board  of  Directors 
or  the  Chief  Executive  Officer.  The  Chief 
Operating  Officer  may  re-delegate 
authority  as  deemed  appropriate. 

§302.6    Ombudsman. 

(a)  The  position  of  Ombudsman  was 
established  by  the  Board  of  Directors  to 
achieve  improved  relations  with  the 
private  sector,  to  provide  a  mechanism 
for  resolving  customer  issues,  and  to 
provide  the  Board  with  information  in 
addition  to  that  provided  by  the  normal 
corporate  chain  of  command.  The 
Ombudsman  reports  directly  to  both  the 
Chief  Operating  Officer  and  the  Board  of 
Directors.  In  addition,  the  Ombudsman 
meets  with  and  provides  reports  to  the 
Board  of  Directors. 

(b)  In  order  to  assist  with  dispute 
resolution  prior  to  any  request  for 
review  pursuant  to  18  U.S.C.  4124(b), 
the  Board  has  established  a  waiver 
appeal  process,  and  has  vested  the 
Ombudsman  with  independent 
authority  to  make  decisions  concerning 
issues  arising  in  conjunction  with  the 
mandatory  source  waiver  appeal 
process,  and  to  make  recommendations 
to  the  Chief  Operating  Officer 
concerning  vendor  and  other  customer 
issues. 

§302.7    (Meetings. 

The  Board  will  hold  at  least  one 
regularly  scheduled  meeting  each  year 
in  either  Washington.  DC.  or  at  a 
location  in  proximity  to  one  of  the 
Federal  prisons,  and  such  additional  or 
special  meetings  as  it  deems 
appropriate.  Meetings  may  be  held  in 
person  or  through  electronic  meems. 
Time  will  be  set  aside  for  the  Board  to 
meet  in  executive  session  at  each 
meeting,  if  the  directors  so  desire.  In 
addition  to  these  meetings,  the  Board 
may  schedule  periodic  teleconferences 
to  review  the  monthly  financial  reports 
and  other  matters. 

§  302.8    Inmate  employment  levels. 

(a)  Inmate  employment  levels  in  FPI 
will  be  commensurate  with  the  needs  of 
the  BOP,  and  the  mission  emd  mandates 


of  FPI.  Considerations  shall  include  the 
interests  of  the  public,  including 
industry  and  labor.  As  the  nature  and 
size  of  the  inmate  population  change, 
the  need  of  the  BOP  for  industrial  jobs 
may  also  change.  Thus,  an  annual 
assessment  will  be  performed  of  the 
number  and  types  of  jobs  necessary  to 
fill  the  BOP's  needs  in  such  a  way  that 
FPI's  mandates  are  also  fulfilled.  This 
assessment  will  take  into  account  the 
fact  that  FPI  has  multiple  missions,  as 
set  forth  in  its  enabling  statute  and 
Executive  Order.  Two  of  the  most 
important  missions  are  the  following: 
inmate  employment  must  be  maximized 
to  combat  idleness,  to  the  extent 
consistent  with  the  need  to  protect 
industry  and  free  labor  from  undue 
impact;  and,  best  efforts  should  be  made 
so  that  the  jobs  that  are  created  enhance 
inmate  work  habits  and  skills,  so  as  to 
increase  the  probability  that  inmates 
will  be  able  to  succeed  in  the 
community  upon  release. 

(b)  It  is  the  primary  responsibility  of 
both  the  Chief  Executive  Officer,  and 
the  Chief  Operating  Officer  of  FPI, 
working  together,  to  determine  the 
optimal  mix  of  BOP  and  FPI  jobs.  It  is 
the  responsibility  of  the  Board  to  assure 
that  employment  levels  are  consistent 
with  FPI's  mission  and  mandates  and  do 
not  unduly  impact  the  private  sector. 

§  302.9    Mandatory  source. 

(a)  By  federal  law,  FPI  is  the 
mandatory  source  of  products  for  all 
Federal  departments,  agencies,  and  all 
other  Government  institutions  of  the 
United  States,  provided  that  these 
products  are  available  and  meet  the 
agency's  requirements  as  set  forth  in 
this  section.  See,  however,  §§302.10 
and  302.12(a). 

(b)  As  a  Government  agency  with  a 
statutory  mandate  to  provide 
employment  for  the  greatest  number  of 
those  inmates  as  is  reasonably  possible 
(18  U.S.C.  4122(b)(1)),  FPI  operates  with 
a  mandatory  procurement  preference 
granted  by  Congress  (18  U.S.C.  4124(a)). 
Also,  purchases  from  FPI  are  an 
exception  to  the  rules  that  normally 
govern  the  way  goods  are  procured  by 
the  United  States  because  FPI's  "sales" 
to  other  Government  agencies  actually 
constitute  intergoverrunental  transfers  of 
goods,  rather  than  traditional  sales. 
Therefore,  purchases  from  FPI  are  not 
subject  to  the  Federal  Acquisition 
Regulation  (FAR)  provisions  governing 
procurement  from  the  private  sector. 
See  Memorandimi  from  Walter 
Dellinger,  Acting  Assistant  Attorney 
General,  Office  of  Legal  Counsel  (OLC) 
(Sept.  13, 1993).  Thus.  FPI  need  not 
abide  by  FAR  provisions  in  its 
agreements  with  its  customers  in  order 


Federal  Register /Vol.  64,  No.  4 /Thursday,  January  7.  1999 /Proposed  Rules  1085 


to  remain  a  mandatory  source  for  its 
products.  However,  in  its  discretion,  FPI 
may  include  these  terms  in  its 
agreements  at  the  request  of  its 
customers. 

(c)  FPI  is  the  mandatory  source  for  all 
products  on  its  Schedule  of  Products 
("Schedule").  The  Schedule  is  a  general, 
though  not  an  exhaustive,  list  of  all  the 
categories  of  products  and  services 
available  to  departments  and  agencies 
from  FPI.  Since  it  does  not  contain  all 
permutations  of  options  and  features 
available  for  each  product,  it  may  not 
always  be  clear  whether  a  particular 
product  offered  by  FPI  has  the  necessary 
features  desired  by  a  Federal  customer. 
In  case  of  doubt,  the  contracting  officer 
or  activity  should  contact  FPI,  and  FPI 
will  determine  whether  a  particular 
product  is  included  in  the  Schedule  and 
whether  an  agency's  requirement  can  be 
met  by  FPI.  Copies  of  the  Schedule  are 
available  from  the  FPI  Customer  Service 
Center  at  Lexington,  Kentucky  (1-800- 
827-3168);  FPI's  Washington,  DC 
headquarters;  from  the  customer's  sales 
representative,  or  through  the  Internet  at 
http://www.unicor.gov. 

(d)  A  contracting  activity  should  not 
solicit  bids,  proposals,  quotations,  or 
otherwise  test  the  market  for  the 
purpose  of  seeking  alternative  sources  to 
FPI.  Thus,  proposals  should  not  be 
sought  where  FPI  is  the  presumptive 
provider  (i.e.,  where  the  product  is 
listed  in  FPI's  Schedule  of  Products) 
and  a  waiver  has  not  been  granted.  Both 
the  language  and  the  purpose  of  FPI's 
statute  are  inconsistent  with  the  idea 
that  FPI,  itself  a  part  of  the  Government, 
shall  enter  into  competition  with  private 
manufacturers  in  bidding  for  the 
business  of  other  Government 
establishments.  What  is  contemplated 
by  the  statute  is  not  a  sale,  but  a  transfer 
of  property  from  one  Government 
establishment  to  another.  18  Comp.  Gen. 
627,  628  (1939). 

(e)  Neither  efficiency,  administrative 
convenience,  interchangeability, 
compatibility,  nor  uniformity  with  non- 
FPI  products  constitute  a  basis  for  using 
commercial  sources,  without  first 
obtaining  a  waiver. 

(f)  FPI  is  the  mandatory  source  for 
products  irrespective  of  whether  they 
are  deemed  to  be  an  integral  or 
structural  part  of  a  building;  FPI  is  also 
the  mandatory  source  for  products 
irrespective  of  whether  the  product  is 
acquired  and/or  used  outside  the  United 
States  or  abroad  (but  see  §  302.14(f) 
regarding  waiver  policy);  FPI  is  also  the 
mandatory  source  for  all  products  on 
the  Schedule,  irrespective  of  whether 
they  are  acquired  via  a  consolidated 
procurement  effort.  Thus,  in  situations 
where  FPI  provides  some,  although  not 


all,  of  the  products  which  are  offered  in 
a  packaged  solicitation,  FPI  remains 
mandatory  for  those  products  on  its 
Schedule,  and  a  waiver  must  be 
obtained  pursuant  to  procedures  in  this 
subpart  before  products  on  FPI's 
schedule  can  be  purchased  pursuant  to 
a  consolidated  procurement. 

(g)  FPI's  status  as  a  mandatory  source 
extends  to  contractors  when  they 
provide  products  for  Government  use. 
The  contracting  activity  shall  insert  in 
solicitations  and  contracts  a  clause 
which  identifies  the  products  which 
must  be  purchased  from  FPI  as  a 
mandatory  source.  Also,  such 
contractors  may  use  FPI  as  a  supply 
source  for  services  and  non-mandatory 
products. 

§  302. 1 0    Provision  of  products  as  a  non- 
mandatory  source. 

(a)  FPI  may  offer  its  products  on  a 
competitive  basis  and  not  as  a 
mandatory  source.  Thus,  for  example,  it 
may  choose  to  follow  competitive 
procedures  in  responding  to  a 
solicitation  in  the  Commerce  Business 
Daily  (CBD)  for  a  product  which  it 
currently  does  not  produce  (i.e.,  a  "new 
product"  as  defined  infra).  In  this 
situation,  provided  that  FPI  in  no  way 
relies  on  its  status  as  a  mandatory 
source,  FPI  need  not  seek  Board 
approval  pursuant  to  the  guidelines 
process  to  produce  this  product.  The 
public  will  be  made  aware  of  FPI's 
decision  to  competitively  bid  for  a 
product  by  the  publication  of  a  notice  in 
the  CBD.  Once  a  new  product  is 
produced  by  FPI  competitively,  the 
product  will  remain  a  competitive 
product,  and  will  not  be  added  to  the 
Schedule  as  a  mandatory  source  item. 
Whatever  share  of  the  market  FPI 
acquires  on  a  competitive  basis  will  be 
deemed  to  be  a  reasonable  share  of  the 
market. 

(b)  FPI  may  also  waive  its  mandatory 
source  status  for  certain  products  which 
it  currently  produces,  provided  such 
initiatives  are  announced  to  the  public 
for  comment  and  approved  by  the 
Board.  Non-mandatory  products  also 
include  products  which  are  provided  by 
FPI  as  a  preferential  source  of  supply 
pursuant  to  §  302.12,  and  products 
which  are  provided  to  such  agencies  as 
the  U.S.  Postal  Service,  which  by  statute 
are  not  subject  to  FPI's  mandatory 
source  of  supply. 

§  302.1 1    Provision  of  services  to  the 
commercial  market 

FPI  may  offer  services  to  the 
commercial  market,  as  approved  by  its 
Board  of  Directors. 


§302.12    Preferential  source. 

(a)  Products.  FPI  is  a  preferential 
source  of  supply  where  it  is  not  a 
mandatory  source.  Thus,  for  example, 
products  which  are  offered  to  the  U.S. 
Postal  Service,  which  agency  by  statute 
is  exempted  from  FPI's  mandatory 
source,  may  be  purchased  from  FPI 
directly,  without  the  contracting  activity 
going  through  competitive  procurement 
procedures. 

(b)  Services.  FPI  is  a  preferential, 
though  non-mandatory,  source  of 
services  for  all  Government  departments 
and  agencies.  This  means  that  services 
may  be  purchased  from  FPI  without  a 
contracting  activity  going  through 
competitive  procurement  procedures. 

§302.13    "Escape-Proof"  guarantee. 

FPI  is  committed  to  the  complete  and 
continual  satisfaction  of  its  customers.  If 
at  any  time  an  item  or  service  that  FPI 
has  provided  does  not  entirely  meet  the 
expectations  of  the  customer,  FPI  will 
promptly  repair  or  replace  it,  entirely  at 
the  expense  of  FPI.  For  information  on 
this  warranty,  contact  the  Customer 
Service  Center  at  (800)  827-3168. 

§302.14    Waiver  policy. 

(a)  When  a  contracting  office  or 
activity  believes  a  product  on  FPI's 
Schedule  does  not  meet  the  customer's 
requirements,  but  that  similar  products 
from  a  commercial  source  will,  and  the 
contracting  activity  wishes  to  purchase 
the  product  from  a  commercial  source, 
it  must  submit  a  request  for  a  waiver  to 
FPI  and  obtain  a  waiver  prior  to 
purchasing  the  product  from  the 
commercial  source. 

(b)  A  waiver  request  should  include: 

(1)  A  description  of  the  product  for 
which  the  waiver  is  requested; 

(2)  The  justification  for  seeking  a 
waiver,  including  speciBcs  concerning 
price,  quantity,  and  dehvery  date  where 
such  information  is  relevant  to  the 
waiver  request; 

(3)  The  name  and  title  of  the 
appropriate  contact  person,  as  well  as 
the  complete  mailing  address,  phone 
and  fax  numbers,  and  e-mail  address 
when  available. 

(c)  Waivers  will  not  ordinarily  be 
given  based  on  price,  where  FPI's 
product  does  not  exceed  current  market 
price  as  determined  by  FPI. 

(d)  Waivers  based  on  delivery  will  not 
ordinarily  be  granted  when  FPI's 
delivery  schedule  is  consistent  with 
deliveries  for  comparable  products  on 
the  Federal  Supply  Schedule  or  under 
standard  commercial  practices.  Delivery 
requirements  inconsistent  with  those 
referenced  on  the  GSA  Fvideral  Supply 
Schedule  require  written  certification 
from  the  contracting  officer.  Thus, 
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where  expedited  delivery  is  needed,  a 
written  statement  from  the  contracting 
activity  is  required,  providing  the 
reasons  and  attesting  to  the  fact  that  the 
products  required  are  available  from  an 
alternative  source  in  the  time  frame 
required. 

fe)  When  a  waiver  is  requested  based 
on  an  assertion  that  FPI's  product  will 
not  perform  to  standards  or  does  not 
represent  best  value,  or  in  some  other 
way  does  not  mket  the  specifications  of 
the  customer,  tqe  contracting  activity 
must  provide,  i|i  writing,  details 
describing  the  don-conforming 
characteristics  of  the  FPI  product 
compared  to  th^  product  from  a 
commercial  soiat;e. 

(f)  Waivers  arp  granted  or  denied  on 
a  case-by-case  bbsis.  Class  waivers  are 
not  usually  issujed,  except  when  the 
product  is  not  ajuailable  from  FPI. 
However,  FPI  has  granted  a  class  waiver 
for  all  supplies  |hat  are  acquired  for  use 
outside  the  United  States  when  these 
supplies  are  bote  manufactured  by  and 
purchased  from  sources  outside  the 
United  States,    j 

(g)  Generally,  considerations  of 
aesthetics  are  tu  it  an  acceptable  basis  for 
a  waiver.  Howeyer.  exceptions  may  be 
made,  and  waivers  granted,  for  example, 
to  achieve  "match"  with  products  that 
will  be  located  in  proximity  to  the 
required  products. 

(h)  In  order  ta  avoid  a  situation  where 
FPI  exercises  it^  status  as  a  mandatory 
source  after  a  c(^mercial  vendor  has 
gone  through  th^  effort  and  expense  of 
preparing  a  bid  package,  FPI  will 
exercise  specialfcare  with  regard  to 
procurements  tnat  inadvertently  have 
been  announces  in  the  Commerce 
Business  Daily  {CBD].  Although 
solicitations  for  products  manufactured 
by  FPI  should  nat  appear  in  the  CBD 
without  first  obi  aining  a  waiver  from 
FPI,  occasionally^,  through  error,  such 
solicitations  do  appear.  The  FAR  (48 
CFR  5.203)  reqi^res  a  15  day  waiting 
period  between  jthe  date  of  the  CBD 
synopsis  and  thfe  issuance  of 
solicitations.  Therefore,  FPI  will 
ordinarily  exerqise  its  mandatory  source 
status  by  requesting  cancellation  of  the 
solicitation  during  this  15  day  interval. 

(i)  Waivers  wjll  not  be  required  where 
public  exigency  requires  immediate 
delivery  or  performance.  However, 
purchase  from  dommercial  sources 
pursuant  to  thisj  provision  must  be 

sported  to  FPI,  with  an 
le  emergency 
:  commercial 
le  emergency  must  not 
be  brought  aboiJt  by  poor  planning  nor 
otherwise  due  to  circumstances  that 
could  have  been  avoided  through  the 
exercise  of  reasonable  prudence. 


simultaneously  I 
explanation  of  I 
necessitating  tht 
procurement.  Tl 


(j)  Waiver  decisions  will  ordinarily  be 
issued  within  seven  (7)  working  days 
from  the  date  of  the  request,  once  all 
information  necessary  to  make  a 
decision  is  provided  to  FPI.  Project  level 
waiver  requests  may  require  longer  to 
process  because  of  their  complex  nature. 
Where  the  requester  requires  a  reply  in 
less  than  seven  (7)  working  days,  the 
requester  should  explain  the  reasons. 

§  302.1 5    Appeals  to  waiver  denials. 

If  the  waiver  request  is  denied,  the 
order  must  be  awarded  to  FPI  unless  the 
decision  is  overturned  on  appeal.  All 
appeals  must  be  made  as  a  matter  of  first 
instance  to  the  FPI  Ombudsman.  The 
appeal  should  include  the  7-digit  waiver 
identification  number  found  on  the 
waiver  denial  letter,  together  with  any 
supplemental  information  on  why  the 
waiver  denial  should  be  reversed. 
Appeals  should  ordinarily  be  filed 
within  7  working  days  of  the 
notification  of  a  waiver  denial. 
Decisions  of  the  Ombudsman  will 
ordinarily  be  issued  within  7  working 
days  from  the  date  of  the  appeal.  A 
further  appeal  may  be  taken  by  either 
party  under  18  U.S.C.  4124(b). 

§302.16    Pricing. 

(a)  By  federal  law,  the  prices  of  FPI's 
products  cannot  exceed  the  ciurent 
market  price.  The  determination  of  what 
constitutes  the  current  market  price,  the 
methodology  employed  to  determine  the 
cvurent  market  price,  and  the 
conclusion  that  a  product  of  FPI  does 
not  exceed  that  price  is  the 
responsibility  of  FPI  to  determine, 
subject  to  dispute  under  18  U.S.C. 
4124(b).  FPI  determines  market  price 
one  of  three  ways: 

(1)  When  a  comparable  product  is 
available  from  private  sector 
manufacturers,  a  review  of  commercial 
catalog  prices  will  be  used  to  establish 
a  "range"  for  current  market  price; 

(2)  Where  a  comparable  product 
cannot  be  identified,  current  market 
price  is  established  through  negotiating 
a  price  based  on  cost,  including 
applicable  overhead,  plus  a  margin  for 
earnings;  and 

(3)  Where  a  purchasing  activity 
executes  "concurrent  buys"  (i.e.,  where 
the  purchasing  activity  simultaneously 
purchases  identical  products  from  both 
FPI  and  a  commercial  supplier),  FPI  will 
provide  the  product  at  a  comparable 
price,  and  at  terms  and  conditions 
comparable  to  those  provided  by  the 
commercial  supplier. 

(b)  General  Services  Administration's 
Federal  Supply  Schedule  (FSS)  is 
relevant  to,  but  not  necessarily 
determinative  of,  the  current  market 
price  for  a  product,  as  it  may  not 


duplicate  in  all  features  the  FPI  product 
and  FPI's  costs.  In  many  cases,  there 
will  be  no  exact  comparability  between 
FPI's  product  and  a  commercial 
product,  and  thus  adjustments  will  be 
required  to  determine  the  comparable 
current  market  price.  Factors  to  be 
considered  in  determining  the  price 
range  will  typically  include  similarity  of 
materials,  methods  and  costs  of 
construction,  product  durability, 
presence  of  ancillary  features,  extent  of 
warranties  and  nature  of  the  market. 
Data  collected  by  general  market 
surveys  do  not  establish  current  market 
price,  but  may  be  provided  to  FPI  to  be 
factored  into  its  determination  of 
current  market  price.  A  price 
established  by  FPI  utilizing  one  of  the 
methodologies  identified  in  this  section 
fulfills  the  obligations  of  a  contracting 
officer  to  obtain  a  fair  and  reasonable 
price  under  FAR  (e.g.  48  CFR  part  15). 

§302.17    Industry  involvement  guidelines 
procedures. 

The  following  steps  will  be  followed 
whenever  FPI  is  considering  producing 
a  new  product  (§  302.18(b))  or 
significantly  expanding  production  of 
an  existing  product  (§  301.18(d)). 

(a)  Parties  who  are  known  to  have  an 
interest  in  a  potential  proposal  by  FPI  to 
produce  a  new  specific  product  or 
significantly  expand  in  the  production 
of  an  existing  product  will  be  contacted 
prior  to  the  drafting  of  any  market 
impact  study  to  obtain  relevant 
information  for  purposes  of  developing 
a  comprehensive  and  fair  study.  The 
information  sought  may  include,  but  is 
not  limited  to,  how  a  specific  product  is 
defined,  size  of  the  market,  future 
market  trends,  and  dependence  of 
industry  providers  on  the  federal 
market. 

(b)  All  proposals  to  produce  a  new 
product  or  to  significantly  expand  the 
production  of  an  existing  product  shall 
be  announced  in  the  CBD,  and  a  copy 
of  the  announcement  shall  be  mailed  to 
known  interested  parties. 

(c)  The  announcement  will  state  that 
interested  parties  may  obtain  a  copy  of 
the  study  which  analyzes  the  impact,  if 
any,  on  the  private  sector  resulting  from 
the  proposed  production  initiatives  by 
writing  to  the  Manager,  Planning, 
Research,  and  Activation,  Federal 
Prison  Industries,  320  First  Street,  NW, 
Washington,  DC  20534.  The 
announcement  will  further  state  that 
comments  on  the  study  should  be 
submitted  in  vmting  to  the  Manager  at 
the  same  address.  It  will  further  state 
that  comments  are  due  no  later  than  45 
days  from  the  date  of  the  announcement 
and  that  the  comments  should  address 
the  issue  of  what  percentage,  if  any,  of 
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the  government  market  for  the  specific 
product  constitutes  a  reasonable  share 
of  the  market.  All  comments  related  to 
definition  of  the  product,  determination 
of  the  size  of  the  market,  impact  on  the 
private  sector,  and  study  methodology 
must  be  submitted  at  this  time,  to  allow 
time  for  adequate  consideration  of  these 
comments  prior  to  FPI's  dissemination 
of  its  final  study  and  recommendations. 
Failure  to  provide  this  information  in  a 
timely  maimer  may  result  in  the 
information  not  being  considered  or 
being  given  less  weight  by  the  Board  or 
not  being  considered  at  all. 

(d)  FPI  will  contact  known  trade 
associations  representing  manufacturers 
of  the  relevant  product,  provide  them 
with  a  copy  of  the  announcement  and 
the  market  analysis,  and  request  their 
written  and  oral  comments  in  an 
attempt  to  arrive  at  a  mutually  agreeable 
percentage  figure  as  to  what  constitutes 
a  reasonable  share  of  the  market.  FPI 
will  also  provide  a  copy  to  the 
appropriate  labor  representatives.  The 
same  time  frames  apply  as  in  paragraph 
(c)  of  this  section. 

(e)  Public  comments  including  all 
attachments  should  be  kept  as  brief  as 
possible  and,  without  Board  permission, 
no  public  submission  may  exceed 
twenty-five  (25)  pages. 

(f)  A  recommendation  will  be 
prepared  by  FPI  to  be  provided  to  the 
Bo^  of  Directors  on  what  constitutes 
a  reasonable  market  share  for  the 
specific  product  in  question.  The 
recommendation  will  address  all 
comments  which  are  timely  and 
relevant. 

(g)  A  copy  of  the  written  comments 
submitted  in  response  to  the 
announcement.  FPI's  responses  to  the 
comments,  and  FPI's  final 
recommendation  to  the  Board  of 
Directors  shall  be  made  available  to 
commenters  who  filed  a  timely 
submission.  The  material  will  be  made 
available  to  the  commenters  no  less  than 
forty-five  (45)  days  before  the  date  of  the 
Board  meeting  at  which  the  proposal  for 
production  of  the  specific  product  at 
issue  will  be  considered.  In  addition,  all 
conunenters  will  be  advised.  In  an 
appropriate  manner,  of  the  date,  time, 
and  location  of  the  Board  meeting  at 
which  the  proposal  will  be  discussed, 
and  advised  of  the  opportunity  to 
address  the  Board  in  person. 

(h)  A  final  submission  for  the  sole 
purpose  of  commenting  on  FPI's 
recommended  production  levels  may  be 
provided  by  commenters  to  the  Board 
for  its  consideration.  The  final 
submission.  Including  any  attachments, 
should  be  as  brief  as  possible  and, 
without  Board  permission,  may  not 
excefid  ten  (10)  pages.  Comments  related 


to  the  study  methodology,  i.e.,  how  the 
specific  product  is  defined, 
determination  of  the  size  of  the  market, 
and  impact  of  FPI  on  the  private  sector, 
should  be  submitted  within  the  45  day 
review  period  after  aimouncement  of 
the  study  in  the  CBD  (see  paragraph  (c) 
of  this  section),  and  not  at  this  stage  of 
the  process,  in  order  to  be  given  due 
consideration  by  the  Board.  This  final 
submission  should  be  sent  to  the 
Manager,  Plaiming,  Research  and 
Activation,  for  transmittal  to  the  Board. 
If  a  commenter  wishes  to  appear  at  the 
Board  meeting  to  make  a  statement,  that 
request  should  be  made  on  the  first  page 
of  the  final  submittal,  together  with  the 
names  of  the  individuals  desiring  to 
appear  before  the  Board. 

(i)  All  final  submittals,  together  with 
any  request  to  appear  before  the  Board, 
must  be  received  by  the  Manager  at  least 
fifteen  (15)  days  in  advance  of  the  Board 
meeting. 

(j)  The  followrlng  rules  will  apply  at 
the  in-person  presentation: 

(1)  In  order  to  accommodate  the 
largest  number  of  commenters,  and  to 
assure  access  by  the  Board  to  the  fullest 
array  of  comments  and  opinions 
concerning  expansion  proposals  by  FPI, 
as  a  general  rule  hearings  will  be  held 
in  Washington,  DC.  However,  the  Board 
reserves  the  right  to  determine  that  a 
hearing  should  be  held  in  a  location 
other  than  Washington,  DC,  provided 
that  sufficient  notice  is  given  to  the 
public.  The  presentation  to  the  Board  is 
open  to  the  public.  However,  the 
hearing  may  be  closed,  or  other 
safeguards  taken,  where  the  Board 
determines  that  proprietary  Information 
must  be  safeguarded,  or  for  other  good 
and  sufficient  reason(s). 

(2)  A  maximum  of  30  minutes  will  be 
allotted  to  each  commenter  for 
presentation  to  the  Board,  unless  the 
Board  extends  the  time; 

(3)  The  record  before  the  Board  at  the 
time  of  the  presentation  is  limited  to  the 
market  study,  comments  and  materials 
submitted  in  a  timely  maimer  in 
response  to  the  market  study,  FPI's 
recommendations,  and  materials 
submitted  by  commenters  in  response  to 
FPI's  recommendations.  No  new 
documentation  or  arguments  fi'om 
commenters  should  be  presented  at  the 
presentation  that  have  not  been 
submitted  in  compUance  with  the  rules 
in  this  section,  unless  permitted  by  the 
Board.  The  Board  reserves  the  right  to 
exclude  from  consideration  or  give  less 
weight  to  information  which  was  not 
submitted  in  compliance  with  this 
section. 

(4)  The  Chairman  of  the  Board  will 
preside  at  the  hearing  and  impose  such 
further  rules  as  are  reasonable  to  assure 


a  full  and  orderly  presentation,  covering 
such  matters  as  who  may  address  the 
Board,  the  order  in  which  presentations 
are  made,  what  documents  will 
constitute  the  record,  what  issues  are 
relevant,  and  any  questions  concerning 
how  much  time  Is  to  be  allotted  to  each 
presentation.  The  Federal  Rules  of  Civil 
Procedure  and  formal  rules  of  evidence 
will  not  be  followed. 

(5)  The  Board  members  may  direct 
questions  to  a  commenter  to  elicit 
further  information,  and  may  request 
that  additional  material  be  provided  for 
the  record. 

(6)  The  proceedings  will  be  recorded 
and  a  transcript  made  available  at  the 
requestor's  expense. 

(k)  The  Board  will  determine  whether 
a  proposed  new  product  may  be 
produced  or  whether  a  proposed 
expansion  of  an  existing  product  should 
be  approved,  and  what  the  reasonable 
market  share  is  with  regard  to  the 
specific  product  in  question.  In 
determining  the  reasonable  market  share 
for  a  specific  product,  the  Board  will 
balance  the  interests  of  the  Corporation 
with  the  interests  of  the  affected  private 
sector,  employing  the  criteria  spelled 
out  in  the  relevant  statutes,  legislative 
history,  and  corporate  regulations. 

(I)  The  decision  of  the  Board  will  be 
made  by  majority  vote.  In  the  case  of  a 
tie,  the  position  of  the  group  which 
includes  the  Chairman  v«ll  prevail. 

(m)  The  decision,  together  with  the 
reasons  for  the  decision,  will  be 
published  in  the  CBD  within  10  days  of 
the  date  of  the  Board's  decision. 

(n)  Any  request  for  exception  to  the 
provisions  of  this  section  shall  be  made 
to  the  Board  and  shall  be  considered 
only  in  compelling  circumsttinces. 
Requests  should  be  addressed  to 
Chairman,  Board  of  Directors,  Federal 
Prison  Industries,  Inc.,  320  First  Street, 
NW,  Washington,  DC  20534. 

§302.18    Definitions  and  application  of 
significant  terms  in  product  deveiopment 
guidelines  process. 

(a)  Specific  product.  (1)  A  "specific 
product"  refers  to  the  aggregate  of  items 
which  are  similar  in  function  (e.g.,  bags 
and  sacks),  or  which  are  frequently 
purchased  for  use  in  groupings  (e.g.. 
dormitory  and  quarters  furniture)  to  the 
extent  provided  by  the  most  current 
Federal  Supply  Classification  (FSC) 
Code.  Specific  products  will  equate  to 
the  most  current  4-digit  FSC  Code, 
published  by  the  General  Services 
Administration,  Federal  Procurement 
Data  Center  (FPDC).  As  a  general  rule, 
products  will  be  deemed  to  be  different 
specific  products  if  tLey  are  identified 
by  a  distinct  4-digit  FSC  code. 
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(2)  The  foUoWing  standards  will  be 
used  to  determine  how  "items"  should 
be  treated: 

(i)  Items  claskified  within  the  same  4- 
digit  FSC  code  will  be  presumed  to 
comprise  a  single  specific  product 
(imless  otherwise  determined  by  FPI,  or 
with  input  froiti  the  relevant  industry). 

(ii)  The  predominant  material  of 
manufacture  (d.g-.  nylon  vs.  canvas)  will 
not  ordinarily  be  a  factor  in  defining  an 
item  as  a  separate  specific  product. 
Material  will  be  considered  as  part  of 
routine  review  in  determination  of  what 
constitutes  a  sj>ecific  product. 

(iii)  In  certaii  instances,  with 
approval  of  its  Board  of  Directors,  FPI 
may  combine  rSC  codes  where  multiple 
FSC's  compris*^a  particular  industry.  In 
requesting  the  Board  to  combine  FSC's, 
FPI  will  give  cAreful  consideration,  and 
be  especially  sensitive  to,  companies 
that  manufacture  products  (such  as 
various  items  df  apparel)  in  multiple 
FSC  codes.  Mofeover,  situations  will  be 
avoided  where  FPI  would  have  to 
request  Board  Approval  of  production 
and/or  expansion  in  several  "specific 
products"  (e.g.l  office  seating,  case 
goods,  and  sysjems  furniture),  each  of 
which  often  involves  many  of  the  same 
companies  wit)iin  a  single  potentially 
affected  industry  (e.g.,  office  furniture). 

(iv)  The  rationale  for  any  proposed 
combining  of  RSC's  will  be  published  by 
FPI  in  the  CBDj  to  seek  input  from  the 
potentially  affdcted  industry.  Input 
received  in  its  Submission  will  be 
forwarded  by  KPI  to  the  Board  of 
Directors  for  cdnsideration  and  final 
determination. 

(v)  In  some  instances,  an  item  may  be 
considered  separate  from  another 
product  in  the  same  4-digit  FSC 
category,  if  its  function  differs 
substantially.  In  such  cases,  the  4-digit 
Standard  Industrial  Classification  (SIC) 
code  may  be  u$ed  as  a  back-up  measure 
to  more  accurately  define  the  product. 

(vi)  SIC  codas  will  be  used  at  the  4- 
digit  level  to  determine  the  size  of  the 
domestic  market  for  a  particular 
product.  For  purposes  of  product 
definition  in  tl^e  domestic  market,  FPI 
will  combine  4-digit  SIC  codes  when  the 
data  suggests  t|ie  product  under 
examination  miay  encompass  several 
different  4-digijt  SIC  codes,  with  no 
substantial  difierence  in  the  product 
(e.g.,  men's  vs.jwomen's  apparel). 

(d)  New  product.  A  "new  product"  is 
a  "specific  product"  which  FPI  has  not 
manufactured  t)r  produced  within  the 
past  five  years.]  In  cases  where  it  has 
been  determined  that  more  than  one 
specific  product  exists  within  a  4-digit 
FSC,  the  4-digit  SIC  code  will  be  used 
as  a  secondary  indicator  to  determine 
whether  the  pr  xiuct  is  "new."  In  such 


cases,  a  new  product  will  be  defined  as 
a  "specific  product"  in  tJie  four-digit 
SIC  which  FPI  has  not  produced  within 
the  past  five  years. 

(c)  "Good  Faith"  CBD 
announcements . 

(1)  There  may  be  circumstances  in 
which  FPI  plans  to  produce  items  that 
FPI  does  not  consider  to  be  a  new 
product,  but  which  an  affected  party 
may  reasonably  construe  to  be  a  new 
product.  In  these  circumstances,  the 
items  v«ll  be  announced  for  comment  in 
the  CBD.  The  purpose  of  this  provision 
is  to  give  private  industry  an  added 
level  of  input  into  such  decisions  made 
by  FPI,  since  it  is  not  possible  to 
anticipate  every  possible  situation  or 
question  that  could  arise  within  the 
outlined  definition. 

(2)  The  parameters  for  publishing 
such  internal  decisions  that  are  made 
and  announced  subject  to  this  paragraph 
(c)  will  be  as  follows:  items  that  a 
reasonable  person  could  construe  to  be 

a  product  separate  and  distinct  from 
another  item  which  FPI  is  making  or 
recently  made  would  be  subject  to 
announcement  even  though  their 
function  is  similar.  As  an  example,  the 
production  of  extreme  cold  weather 
trousers  would  be  announced,  although 
FPI  already  produces  bullet  resistant 
fragmentation  vests,  and  both  are  items 
of  protective  clothing. 

(3)  Items  that  are  essentially  the  same 
product,  or  those  that  are  variations  of 
an  existing  FPI  product  (e.g.,  a  new  style 
of  seating)  would  not  be  subject  to 
announcement  of  any  kind.  However, 
FPI  will  resolve  any  question  as  to 
whether  to  announce  in  favor  of 
announcement. 

(4)  In  submitting  comments  to  FPI,  the 
following  procedures  will  apply: 

(i)  Comments  will  be  due  within  21 
days  of  the  date  of  publication; 

(ii)  Relevant  comments  will  focus  on 
and  address  why  the  item  should  be 
considered  a  new  product,  separate  and 
distinct  from  a  similar  item  currently 
being  produced  by  FPI.  Comments  may 
include  such  factors  as:  the  manufacture 
of  the  item  involves  substantially 
different  material  and  processes; 
companies  that  produce  this  item 
specialize  in  manufacturing  only  that 
item;  the  manufacturing  processes  are 
unique  and  are  not  easily  adaptable  to 
produce  other  similar  items; 

(iii)  While  the  primary  purpose  of  the 
comment  provision  will  be  to  determine 
if  an  item  should  be  defined  as  a  new 
product,  comments  related  to  market 
share  and/or  the  impact  that  such  a 
production  decision  may  have  on  the 
firm  will  also  be  considered  to  the 
degree  they  are  relevant; 


'  (iv)  All  comments  received  in 
response  to  these  annoimcements  will 
be  considered  by  FPI. 

(5)  The  commenter  will  be  advised 
whether  FPI  decides  to  go  through  the 
guidelines  process. 

(6)  As  always,  any  interested  party 
has  a  right  to  raise  any  question  at  any 
time  with  the  Board  of  Directors  (see 

§  302.19),  and  thus  may  appeal  to  FPI's 
Board  of  Directors  any  issue  or  decision 
relating  to  whether  a  product  is  a  new 
product.  However,  pending  such 
review,  FPI  may  proceed  with  its  plans 
in  accordance  with  the  decision  as 
announced  in  this  process  described  in 
this  paragraph  (c),  unless  and  until  the 
decision  is  reversed. 

(d)  "Significant  expansion  of  an 
existing  product". 

(1)  Proposed  production  increases  by 
FPI  which  may  increase  its  market  share 
will  be  reviewed  during  the 
Corporation's  annual  planning  cycle 
and  be  deemed  a  significant  product 
expansion  under  the  following 
circumstances: 

(i)  Sales  (measured  in  constant 
dollars)  for  the  specific  product  will 
increase  by  more  than  10  percent,  or  $1 
million,  in  any  given  year,  whichever  is 
greater;  or 

(ii)  In  any  case  where  FPI's  market 
share  is  greater  than  25%,  any  increase 
in  FPI's  market  share  resulting  from  an 
increase  in  FPI  production  would  be 
deemed  to  be  significant  for  purposes  of 
triggering  the  guidelines  process. 

(2)  When  either  criterion  is  met,  an 
analysis  of  the  federal  government 
market  for  the  specific  product  will  be 
conducted  and  an  estimate  of  FPI's 
current  and  projected  market  share  will 
be  developed.  The  production  increase 
will  be  deemed  "significant"  when  FPI's 
market  share  position  changes  in 
accordance  with  the  following  sliding 
scale:  If  FPI  currently  has  a  15%  or  less 
share  of  the  federal  market,  any  increase 
in  market  share  would  be  permissible, 
provided  that  the  particular  increase 
does  not  result  in  FPI  exceeding  a  15% 
market  share.  If  FPI  has  a  market  share 
greater  than  15%,  but  less  than  20%, 
FPI  could  increase  its  market  share  to 
20%,  before  the  increase  would  be 
deemed  to  be  significant.  If  FPI  has  a 
market  share  of  greater  than  20%,  but 
less  than  25%,  FPI  could  increase  its 
market  share  to  25%,  before  the  increase 
would  be  deemed  to  be  significant.  The 
allowable  increase  in  market  share  from 
15  to  20%  in  one  year,  should  not  allow 
FPI  (assuming  its  sales  increase  by  more 
than  10%)  to  increase  its  share  again 
from  20  to  25%  in  a  subsequent  year 
without  going  through  the  guidelines 
process.  « 
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(3)  Market  shares  will  be  calculated 
on  the  basis  of  FSC's  for  planning 
purposes.  If  based  on  initial  assessment, 
it  is  detennined  that  a  comprehensive 
impact  study,  and  Board  approval,  is 
likely  to  be  required,  a  comprehensive 
analysis  of  market  share  will  be 
imdertaken  to  fully  assess  whether  the 
guidelines  process  should  be  initiated. 

(4)  Situations  where  FPI  production 
remains  constant,  but  market  share 
increases  as  a  result  of  other  factors, 
including  market  changes,  will  not 
require  FPI  to  initiate  the  guidelines 
process.  The  fact  that  25%  may 
"trigger"  the  guidelines  does  not 
necessarily  mean  the  Board  of  Directors 
cannot  approve  an  FPI  production  level 
resulting  in  a  federal  market  share  above 
25%.  The  prior  three  years'  data  will  be 
used  to  determine  the  share  of  the 
federal  government  market,  to  ensiu^ 
that  annual  fluctuations  are  taken  into 
account  and  normalized.  FPI  may 
produce  at  the  rate  of  previously 
achieved  annual  sales  levels,  adjusted 
for  inflation,  without  initiating  the 
guidelines  process. 

(5)  In  cases  where  FPI  sales 
inadvertently  or  insubstantially  exceed 
Board  authorized  levels,  FPI  will  make 
every  effort  to  adjust  its  production  by 


a  corresponding  amount  the  following 
year.  If  FPI  plans  call  for  continued 
growth,  it  will  invoke  the  guidelines 
process  without  delay  and  seek  Board 
approval  of  future  production  levels. 
Should  the  Board  decide  on  a 
production  level  lower  than  that  which 
FPI  already  achieved,  FPI  will  adjust  its 
futiu^  plans  and,  if  necessary  scale 
back,  to  comply  with  the  Board's 
decision. 

(6)  In  cases  of  extreme  public 
exigency,  such  as  national  disaster  or 
national  defense  emergency,  FPI  may 
exceed  guidelines  thresholds,  provided 
FPI  receives  specific  orders  or  requests 
from  senior  Department  of  Defense  and/ 
or  Executive  Branch  officials.  Increased 
sales  resulting  from  national  exigencies 
will  not  be  considered  a  violation  of 
guidelines  ceilings  in  the  year  which 
they  occurred.  In  such  cases,  the  higher 
production  levels  achieved  by  FPI  will 
be  temporary,  and  will  not  be  used  as 
part  of  FPI's  baseline  for  futvire 
calculations  of  significant  expansion. 
Such  exceptional  events  will  be  subject 
to  approval  by  FPI's  Chief  Operating 
Officer,  with  conciurence  of  FPI's  Board 
of  Directors. 

(7)  Subject  to  other  provisions  noted 
in  this  paragraph  (d),  FPI's  sales  for 


fiscal  year  1997  will  be  utilized  as  the 
base  year  for  future  application. 

§  302. 1 9    General  comments  on  Fn 
business  operations. 

(a)  Any  interested  party  having  any 
general  comment  concerning  the 
business  operations  of  FPI  may  write  to 
the  Chief  Operating  Officer,  or  to  the 
Chairman  of  the  Board  of  Directors,  and 
bring  such  matters  to  the  attention  of 
either  or  both  officials.  Where 
appropriate,  a  response  shall  promptly 
be  made.  The  Board  shall  be  kept 
advised  of  all  comments  and  responses. 

(b)  Correspondence  should  be 
addressed  as  follows: 

(1)  Chief  Operating  Officer,  Federal 
Prison  Industries,  Inc.,  320  First  Street. 
NW,  Washington,  DC  20534,  Attn: 
General  Comments;  or 

(2)  Board  of  Directors,  Federal  Prison 
Industries,  Inc.,  320  First  Street,  NW, 
Washington,  DC  20534.  Attn:  General 
Comments. 

(c)  This  section  does  not  apply  to 
inmate  complaints  which  are  properly 
raised  through  the  BOP's  Administrative 
Remedy  Program  (28  CFR  part  542). 

[PR  Doc.  99-135  Filed  1-6-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


i 


40  CFR  Part 
[FRL-6217-1] 
RIN  2060-nAI26 


Protection  of  Stratospheric  Ozone: 
Allocation  of  1999  Essential-Use 
Allowances 

AGENCY:  Envu  onmental  Protection 
Agency  (EPA) 
action:  Final  -ule. 


summary:  With  this  action,  EPA  is 
allocating  essential-use  allowances  for 
the  1999  control  period.  The  United 
States  nominalted  specific  uses  of 
controlled  ozone-depleting  substances 
(ODS)  as  essential  for  1999  under  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  O.  :one  Layer  (Protocol).  The 
Parties  to  the  \  'rotocol  subsequently 
authorized  sp  jcific  quantities  of  ODS 
for  1999  for  the  uses  nominated  by  the 
United  States.  Essential-use  allowances 
permit  a  pers(  n  to  obtain  controlled 
ozone-depleti:  ig  substances  as  an 
exemption  to  he  January  1,  1996 
regulatory  phdseout  of  production  and 
import.  Essen(ial-use  allowances  are 
allocated  to  a  person  for  exempted 
production  or  importation  of  a  specific 
quantity  of  a  c  ontroUed  substance  solely 
for  the  design;  Lted  essential  purpose. 
DATES:  This  n  lie  is  effective  January  7, 
1999.  I 

FOR  FURTHER  INFORMATION  CONTACT":  The 
Stratospheric  Ozone  Protection  Hotline 
at  1-800-2964-1996  or  Tom  Land.  U.S. 
Environmental  Protection  Agency, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  6205J,  401  M 
Street,  SW.,  Washington,  DC,  20460. 
202-564-918$. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Conteijts 

L  Background  { 

n.  Allocation  ol  1999  Essential-use 

Allowancet 
in.  Response  tolComments 
rv.  Summary  ol  Supporting  Analysis 

A.  Unfunded  Mandates  Reform  Act 

B.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

C  Executive  Order  12866 

D.  PaperworMReduction  Act 

E.  Executive  Order  13084:  Consultation 
and  Coordipation  with  Indian  Tribal 
Govemmeijts 

F.  Regulatory  Flexibility  Act 

G.  Executive  Order  13045:  Protection  of 
Children  fr  }m  Environmental  Health 
Risks  and  ^  afety  Risks 

H.  National  1  echnology  Transfer  and 

Advancemi  tnt  Act 
I.  Submission  to  Congress  and  the  General 

Accountinj  Office 


I.  Background 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol) 
sets  specific  deadlines  for  the  phaseout 
of  production  and  importation  of  ozone 
depleting  substances  (ODS).  At  their 
Fourth  Meeting  in  1992,  the  signatories 
to  the  Protocol  (the  Parties)  amended 
the  Protocol  to  allow  exemptions  to  the 
phaseout  for  uses  agreed  by  the  Parties 
to  be  essential.  At  the  same  Meeting,  the 
Parties  also  adopted  Decision  IV/25, 
which  established  both  criteria  for 
determining  whether  a  specific  use 
should  be  approved  as  essential  and  a 
process  for  the  Parties  to  use  in  making 
such  a  determination. 

The  criteria  for  an  essential  use  as  set 
forth  in  Decision  IV/25  are  the 
following: 

"(1)  That  a  use  of  a  controlled 
substance  should  qualify  as  'essential' 
only  if: 

(i)  It  is  necessary  for  the  health,  safety 
or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects);  and 

(ii)  There  are  no  available  technically 
and  economically  feasible  alternatives 
or  substitutes  that  are  acceptable  from 
the  standpoint  of  environment  and 
health; 

(2)  That  production  and  consumption, 
if  any,  of  a  controlled  substance  for 
essential  uses  should  be  permitted  only 
if: 

(i)  All  economically  feasible  steps 
have  been  taken  to  minimize  the 
essential-use  and  any  associated 
emission  of  the  controlled  substance; 
and 

(ii)  The  controlled  substance  is  not 
available  in  sufficient  quantity  and 
quality  from  existing  stocks  of  banked  or 
recycled  controlled  substances,  also 
bearing  in  mind  the  developing 
countries'  need  for  controlled 
substances." 

Decision  rv/25  also  sets  out  the 
procedural  steps  for  implementing  this 
process.  It  first  calls  for  individual 
Parties  to  nominate  essential-uses. 
These  nominations  are  then  to  be 
evaluated  by  the  Protocol's  Technology 
and  Economic  Assessment  Panel  (TEAP 
or  the  Panel)  which  makes 
recommendations  to  representatives  of 
all  Protocol  Parties.  The  final  decision 
on  which  nominations  to  approve  is  to 
be  taken  by  a  meeting  of  the  Parties. 

The  initial  cycle  of  implementing  this 
Decision  has  been  completed  in  the 
context  of  halons  which  were  phased 
out  of  production  at  the  end  of  1993. 
This  initial  timetable  separated 
nominations  for  halons  from  those  for 
other  ozone-depleting  substances.  EPA 
issued  a  Federal  Register  document 


requesting  nominations  for  essential 
uses  of  halons  (February  2, 1993;  58  FR 
6786).  In  response,  the  Agency  received 
over  ten  nominations,  but  was  able  to 
work  with  applicants  to  resolve  their 
near-term  requirements.  As  a  result,  the 
U.S.  did  not  nominate  any  uses  for 
continued  halon  production  in  1994. 
About  a  dozen  other  nations  put  forth 
nominations  which  were  reviewed  by 
the  Technical  and  Economic 
Assessment  Panel.  Because  the  Panel 
determined  that  in  each  case 
alternatives  existed  or  that  the  existing 
supply  of  banked  halons  was  adequate 
to  meet  near-term  needs,  it  did  not 
recommend  approval  of  any  of  the 
nominations.  In  November  of  1993,  at 
the  Fifth  Meeting,  the  Parties 
unanimously  adopted  the 
recommendation  of  the  Panel  not  to 
approve  any  essential  uses  for  the 
production  or  consumption  of  halons  in 
1994. 

EPA  issued  a  second  document  for 
essential-use  nominations  for  halons  on 
October  18, 1993  (58  FR  53722).  These 
nominations  covered  possible 
production  of  halons  in  1995  for 
essential  uses.  In  response  to  this 
inquiry,  EPA  received  no  nominations. 

Only  one  nomination  (from  France) 
was  received  by  the  TEAP  for 
production  and  consumption  of  halons 
for  an  essential  use  in  1995.  The  TEAP 
did  not  recommend  approval  of  this 
nomination. 

EPA  also  issued  a  Federal  Register 
document  requesting  nominations  for 
essential-use  applications  which  would 
need  to  continue  beyond  the  1996 
phaseout  of  consumption  and 
production  allowances  for  CFCs,  methyl 
chloroform,  carbon  tetrachloride,  and 
hydrobromofluorocarbons  (May  20, 
1993,  58  FR  29410).  EPA  received  20 
applications  in  response  to  this 
document.  For  several  of  these 
applications,  EPA  determined  that  the 
criteria  contained  in  Decision  IV/25  had 
not  been  satisfied.  For  example,  two 
applications  sought  CFCs  for  servicing 
existing  air-conditioning  equipment. 
EPA  rejected  these  applications  on  the 
basis  that  if  all  economically  feasible 
steps  were  taken  prior  to  the  1996 
phaseout,  then  adequate  supplies  of 
banked  and  recycled  CFCs  should  be 
available.  However,  in  rejecting  these 
nominations,  the  United  States  noted 
that  servicing  existing  air-conditioning 
and  refrigeration  equipment  remains  a 
major  challenge  to  the  successful 
transition  from  the  use  of  CFCs  and  that 
a  futiire  nomination  in  this  area  might 
be  necessary  if  a  combination  of 
retrofits,  replacements,  recycling, 
recovery  at  disposal,  and  banking  do  not 
adequately  address  these  needs. 
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Of  the  responses  to  the  Federal 
Register  request  for  essential-use 
applications,  the  United  States 
submitted  essential-use  nominations  to 
the  Protocol  Secretariat  for  the  following 
uses  of  CFCs:  metered  dose  inhalers  and 
other  selected  medical  applications; 
rocket  motor  assembly  for  the  Space 
Shuttle;  aerosol  wasp  killers;  limited 
use  in  a  specified  bonding  agent  and 
polymer  application;  and  a  generic 
application  for  laboratory  uses  under 
specified  limitations.  (Letter  from 
Pomerance  to  UNEP,  September  27, 
1993). 

Nominations  from  the  U.S.  and  other 
countries  for  over  200  specific  uses  were 
submitted  to  the  Montreal  Protocol 
Secretariat  and  provided  to  the 
Technical  and  Economic  Assessment 
Panel  for  review.  In  March  1994,  the 
Panel  issued  the  "1994  Report  of  the 
Technology  and  Economic  Assessment 
Panel."  The  Report  includes  the  Panel's 
recommendations  for  essential-use 
production  and  consumption 
exemptions.  The  Panel  recommended 
that  essential-use  exemptions  be  granted 
for  nominations  of:  methyl  chloroform 
in  solvent  bonding  for  the  Space 
Shuttle;  CFCs  used  in  metered  dose 
inhalers;  and  specific  controlled 
substances  needed  for  laboratory  and 
analytical  applications.  For  each  of  the 
other  nominations  submitted,  the  TEAP 
determined  that  one  or  more  of  the 
criteria  for  evaluating  an  essential-use 


had  not  been  satisfied.  For  example,  in 
the  case  of  several  of  the  U.S. 
nominations,  the  report  states  that 
alternatives  are  available  and  therefore 
the  essential-use  exemption  is  not 
warranted. 

In  every  year  since  1994,  the  Parties 
have  reviewed  recommendations  by  the 
Technology  and  Economic  Assessment 
Panel  and  made  final  decisions  on 
essential-use  authorizations.  Today's 
action  follows  decisions  taken  by  the 
Parties  after  considering 
recommendations  by  the  TEAP  in  1997 
and  1998. 

In  1993,  the  Parties  to  the  Protocol 
modified  the  timetable  for  submission  of 
essential-use  nominations  to  combine 
both  halons  and  all  the  other  class  I 
controlled  substances  (except  methyl 
bromide)  and  to  reduce  the  overall 
length  of  time  between  nomination  and 
decision.  According  to  Decision  V/18, 
essential-use  nominations  for  halon 
consumption  and  production  for  1995 
and  beyond,  and  essential-use 
nominations  for  all  the  other  class  I 
controlled  substances  (except  methyl 
bromide)  for  1997  and  beyond,  must  be 
submitted  to  the  Secretariat  prior  to 
January  1st  of  the  year  prior  to  the  year 
for  which  production  and  consumption 
is  being  sought.  The  Parties  again 
revised  the  timetable  for  essential-use 
nominations  in  Decision  Vin/9 
requiring  submission  by  31  January  in 
the  year  in  which  decisions  would  be 


taken  for  subsequent  years.  EPA  revised 
the  domestic  schedule  accordingly  so  a 
Federal  Register  document  calling  for 
essential-use  applications  for  class  I 
controlled  substances  for  future  years  is 
published  prior  to  the  Protocol  deadline 
for  submission  to  the  Ozone  Secretariat. 

Decision  V/18  directed  the 
Technology  and  Economic  Assessment 
Panel  to  develop  a  "handbook  on 
essential-use  nominations"  (Handbook). 
The  July  1994  Handbook  contained 
forms  and  instructions  for  how  to  apply 
for  an  essential-use  exemption. 
Subsequent  decisions  by  the  Parties  to 
the  Protocol  created  additional  criteria 
for  essential-use  authorizations  now 
reflected  in  the  August  1997  Handbook 
on  Essential-use  Nominations.  The 
Handbook  may  be  obtained  from  the 
Stratospheric  Protection  Division,  U.S. 
Environmental  Protection  Agency  or  the 
Ozone  Secretariat  of  the  Montreal 
Protocol  in  Nairobi.  The  Handbook  can 
also  be  downloaded  from  the  TEAP 
website  at:  http://wrww.teap.org/html/ 
teap reports.html. 

II.  Allocation  of  1999  Essential-Use 
Allowances 

In  today's  action,  EPA  is  allocating 
essential-use  allowances  for  the  1999 
control  period  to  entities  listed  in  Table 
I  for  exempted  production  or  import  of 
the  specific  quantity  of  class  I  controlled 
substances  solely  for  the  specified 
essential-use. 


Table  I.— Essential  Uses  Agreed  To  by  the  Parties  To  the  Protocol  for  1999  and  Essential-use 

Allowances 


Company/entity 


Class  I  controlled  substance 


Quantity  (met- 
ric tonnes) 


(i)  Metered  Dose  Inhalers  for  Treatment  of  Asthma  and  Chronic  Obstructive  Pulmonary  Disease 


International  Pharmaceutical  Aerosol  Consortium  (IPAC) — Armstrong  Laboratories, 
Boehringer  Ingelheim  Pharmaceuticals,  Glaxo  Wellcome,  Rhone-Poulenc  Rorer, 
Schering  Corporation,  3M. 

Medisol  Laboratories,  Inc  


Aeropharm  Technology,  Inc 
Sctarra  Laboratories,  Inc  


CFC-11  . 
CFC-12  . 
CFC-11 4 
CFC-11  . 
CFC-12  . 
CFC-114 
CFC-11  . 
CFC-12  . 
CFC-11  . 
CFC-12  . 
CFC-114 


899.5 

2157.4 

183.6 

67.3 

115.3 

9.6 

80.1 

160.2 

0.5 

1.5 

0.5 


(II)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National  Aeronautics  and  Space  Administration  (NASA)/Thiokol  Rocket 
United  States  Air  Force/Titan  Rocket 


Methyl  Chloroform 
Methyl  Chloroform 


56.7 
3.4 


(ill)  Laboratory  and  Analytical  Applications 


Global  Exemption  (Restrictions  in  Appendix  G  Apply) 


All  Class  I  Controlled  Substances  (except 
Group  VI). 


^  No  quantity  specified. 
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The  International  Pharmaceutical 
Aerosol  Consortium  (IP AC) 
consolidated  requests  for  an  essential- 
use  exemptiomto  be  nominated  to  the 
Protocol  as  an  ^gent  of  its  member 
companies  for  administrative 
convenience.  By  means  of  a  confidential 
letter  to  each  of  the  companies  Usted 
above,  EPA  wi!  1  allocate  essential-use 
allowances  sep  arately  to  each  company 
in  the  amount  ■equested  by  it  for  the 
nomination. 

Apphcations  submitted  by  the  entities 
in  Table  I  requested  class  I  controlled 
substances  for  tises  claimed  to  be 
essential  during  the  1999  control  period. 
The  applicatiofis  provided  information 
in  accordance  ivith  the  criteria  set  forth 
in  Decision  IV^25  of  the  Protocol  and 
the  procedures  outlined  in  the 
"Handbook  on  Essential-Use 
Nominations."  The  applications  request 
exemptions  fon  the  production  and 
import  of  specific  quantities  of  specific 
class  I  controlled  substances  after  the 
phaseout  as  sell  forth  in  40  CFR  82.4. 
The  applications  were  reviewed  by  the 
U.S.  government  and  nominated  to  the 
Protocol  Secrefiariat  for  analysis  by  the 
Technical  and  Economic  Assessment 
Panel  (TEAP)  iid  its  Technical  Option 
Committees  (TpCs).  The  Parties  to  the 
Montreal  Protojcol  approved  the  U.S. 
nominations  for  essential-use 
exemptions  during  the  Ninth  Meeting  in 
1997  (Decision!  IX/ 18).  Today's  action 
allocates  esseniial-use  allowances  to 
United  States  antities  based  on 
nominations  d^ided  upon  by  the 
Parties  to  the  Pfc-otocol. 

The  1999  gldbal  essential-use 
exemption  for  analytical  and  laboratory 
applications  published  in  today's  rule 
does  not  alter  the  strict  requirements 
both  in  40  CFI^  82.13  and  in  appendix 
G  to  40  CFR  pa^  82,  subpart  A.  The 
restrictions  for  the  global  laboratory  and 
analytical  essential-use  exemption  listed 
in  appendix  G  nclude  requirements 
regarding  purity  of  the  class  I  controlled 
substances  anq  the  size  of  the 
containers.  In  addition,  there  are 
detailed  reporting  requirements  in 
§  82.13  for  persons  that  take  advantage 
of  the  global  laboratory  and  analytical 
essential-use  exemption  for  class  I 
controlled  substances.  The  strict 
requirements  are  established  because 
the  Parties  to  t|ie  Protocol,  and  today's 
rule,  do  not  specify  a  quantity  of 
essential-use  allowances  permitted  for 
analytical  and  laboratory  appUcations, 
but  establish  a  global  essential-use 
exemption,  without  a  named  recipient. 

Any  person  Obtaining  class  I 
controlled  substances  after  the  phaseout 
under  the  essential-use  exemptions  in 
today's  action  Is  subject  to  all  the 
restrictions  and  requirements  in  other 


sections  of  40  CFR  part  82,  subpart  A. 
Holders  of  essential-use  allowances  or 
persons  obtaining  class  I  controlled 
substances  under  the  essential-use 
exemptions  must  comply  with  the 
record  keeping  and  reporting 
requirements  in  §  82.13  and  the 
restrictions  in  Appendix  G. 

III.  Response  to  Comments 

EPA  received  one  comment  pointing 
out  that,  in  accordance  with  the  direct 
final  rule  published  on  August  4, 1998 
(63  FR  41625)  and  the  related 
subsequent  notice  on  October  5, 1998 
(63  FR  53290),  the  regulatory  citation  in 
the  propose  rule  published  on 
November  20,  1998  (63  FR  64437) 
should  be  changed  from  §  82.4(r)(2)  to 
§  82.4(t)(2).  With  this  action,  EPA  makes 
this  appropriate  change  to  the  paragraph 
citation  to  be  consistent  with  changes 
made  in  prior  rules. 

rV.  Summary  of  Supporting  Analysis 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubHc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments. 


including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  govermnent  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Because  this  rule  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  government  it  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  EPA  has  also 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments;  therefore,  EPA  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments  under  section  203. 
Finally,  because  this  rule  does  not 
contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials 
under  section  204. 

B.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
goverrunents,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  final  rule  does  not 
impose  any  enforceable  duties  on  these 
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entities.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D.  Paperwork  Reduction  Act 

This  action  does  not  add  any 
information  collection  requirements  or 
increase  burden  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  previously  approved 
the  information  collection  requirements 
contained  in  the  final  rule  promulgated 
on  May  10, 1995,  and  assigned  OMB 
control  number  2060-0170  (EPA  ICR 
No.  1432.16). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  or  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  final 
rule  does  not  impose  any  enforceable 
duties  on  Indian  tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  since  essential-use  allocations 


are  granted  to  large  pharmaceutical 
manufacturing  corporations  and  not 
small  entities  such  as  small  businesses, 
not-for-profit  enterprises  or  small 
governmental  jurisdictions. 

EPA  concluded  that  this  final  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
therefore.  I  hereby  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule. 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  and  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntan,-  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rule  does  not  involve  technical 
standards.  Therefore,  EPA  is  not 
considering  the  use  of  any  voluntary 
consensus  standards. 
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/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  $eq..  as  added  by  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  (k  1996.  generally  provides 
that  before  a  rple  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  ^port,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  o  the  Comptroller  General 
of  the  United  !  Jtates.  EPA  will  submit  a 
report  contain  ng  this  rule  and  other 
required  infor  nation  to  the  U.S.  Senate, 
the  U.S.  Housif  of  Representatives,  and 
the  ComptroUur  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


Table 


the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals, 
Chlorofluorocarbons,  Exports, 
Hydrochlorofluorocarbons,  Imports, 
Ozone  layer.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  31, 1998. 
Carol  M.  Browner, 

Adwinistrator. 

Accordingly,  40  CFR  part  82  is 
amended  as  follows: 


PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601,  7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Controls 

2.  Section  82.4(t)(2)  is  amended  by 
revising  the  table  to  read  as  follows: 

§82.4    Prohibitions. 

•        «        *        *        • 

(t)*  *   * 
(2)*    *    * 


.—Essential-Uses  Agreed  To  by  the  Parties  to  the  Protocol  for  1999  and  Essential-Use 

Allowances 


Company/entity 


Class  I  controlled  substance 


Quantity  (met- 
ric tonnes) 


(i)  Metered  Dose  Inhalers  for  Treatment  of  Asthma  and  Chronic  Obstructive  Pulmonary  Disease 


International  Pharmaceutical  Aerosol  Consortium  (IPAC)  '—Armstrong  Laboratories, 
Boehringer  ingelheim  Pharmaceuticals,  Glaxo  Wellcome,  Rhone-Poulenc  Rorer, 
Schering  Corporation,  3M. 

Medisoi  Latxjratories,  Inc 


Aeropharm  Teclinology,  Inc 


Sciarra  Laboratc^ries,  Inc 


CFC-11  . 
CFC-12  . 
CFC-114 
CFC-11  . 
CFC-12  . 
CFC-114 
CFC-11  . 
CFC-12  . 
CFC-11  . 
CFC-12  . 
CFC-114 


899.5 

2157.4 

183.6 

67.3 

115.3 

9.6 

80.1 

160.2 

0.5 

1.5 

0.5 


(■)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National  Aeronajtics  and  Space  Administration  (NASA)/Thiol<ol  Rocket 
United  States  At  Force/Titan  Rocket 


Methyl  Chloroform 
Methyl  Chloroform 


56.7 
3.4 


(ill)  Laboratory  and  Analytical  Applications 


Global  Exemption  (Restrictions  in  Appendix  G  Apply) 


All  Class  I  Controlled  Substances  (except 
Group  VI). 


(2) 


1  The  International  Pharmaceutical  Aerosol  Consortium  (IPAC)  consolidated  requests  for  an  essential-use  exemption  to  be  nominated  to  the 
Protocol  as  an  #gent  of  its  member  companies  for  administrative  convenience.  By  means  of  a  confidential  letter  to  each  of  the  companies  listed 
above,  EPA  willlallocate  essential-use  allowances  separately  to  each  company  in  the  amount  requested  by  it  for  the  nominatran. 

2  Ho  quantity  $pecif ied. 
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223 406 

39CFR 

111 36 

40  CFR 

52 413,  415,  754,  756,  926, 

992 

68 964 

81 992 

82 1092 

180 41,418,759 

Proposed  Rules: 

52 67,  464,  465,  818,  820, 

1003 

81 1003 

372 688 


42  CFR 

Proposed  Rules: 

Ch.lV 69 

47  CFR 

73 995 

1 1 

90 1003 

48  CFR 

5315 995 

49  CFR 

653 425 

654 425 

Proposed  Rules: 

171 70 

177 70 

178 70 

180 70 

50  CFR 

23 769 

300 13 

648 427 

660 45 

679 46.  50.  427.  428 

Proposed  Rules: 

17 821 

20 821 .  822 

21 822 

227 465 

648 471.823 

660 823 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  7, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
protectior>— 

Essential-use  allowances; 
published  1-7-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  txoadcasting: 
FM  table  of  allotments; 
editorial  amendments; 
published  1-7-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Oxytetracycline,  etc.; 
puttlished  1-7-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Crewmemtjer  interference, 

portable  electronic 

devices,  and  other 

passenger  related 

requirements;  put)lished  1- 

7-99 

Airworthiness  directives: 
Allison  Engine  Co.; 

published  12-3-98 
McDonnell  Douglas; 

published  12-3-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Transit 
Administration 

Prohibited  drug  use  and 
alcohol  misuse  prevention  in 
transrt  operations: 

Post-accident  drug  and 
alcohol  test  results;  use 
by  employers;  put)lished 
12-8-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Debt  Coliection  Improvement 
Act  of  1996— 


Delinquent  debtors  barred 
from  obtaining  Federal 
loans  or  loan  insurarx:e 
or  guarantees; 
published  12-8-98 
UNITED  STATES 
INFORMATION  AGENCY 
Freedom  of  Information  Act; 
implementation;  published 
12-8-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Kiwifruit  research,  promotion, 
and  consumer  information 
order;  comments  due  by  1- 
11-99;  published  11-10-98 

Oranges,  grapefruit, 
tangerines,  and  tangeios 
grown  in  Florida  and 
imported  grapefruit; 
comments  due  by  1-11-99; 
putXished  11-10-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plarrt-related  quarantine, 
domestic: 

Asian  longhomed  beetle; 
comments  due  by  1-11- 
99;  published  11-13-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program- 
Food  and  nutrition 
services  and 
administration  funding 
formulas  rule; 
comments  due  by  1-11- 
99;  published  10-13-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Consumer  protection 
standards- 
Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chilling  performance 
standards;  comments 
due  by  1-13-99; 
published  12-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arxl 
management: 


Alaska;  fisheries  of 
Exclusrve  Economic 
Zone — 

Paciric  haiitxit  arxl 
sablefish;  individual 
fishing  quota  program; 
nxxjified  hired  skipper 
requirements;  comments 
due  by  1-1 5-99; 
published  12-16-98 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Generic  maximum 
achievatjie  control 
technokjgy;  comments 
due  by  1-12-99;  published 
10-14-98 
Air  pollutants;  hazardous; 
natk>r»l  emission  standards: 
Publicly  owned  treatment 
works;  188  HAP;  list; 
comments  due  by  1-15- 
99;  published  12-1-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maine;  convnents  due  by  1- 
11-99;  published  12-11-98 
Air  programs;  State  authority 
delegations: 

California;  comments  due  t>y 
1-15-99;  putdished  12-16- 
98  . 
Air  quality  implementation 
plans;  approval  arxj 
promulgation;  various 
States: 

Nevada;  comments  due  by 
1-11-99;  published  12-11- 
98 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical 
manufacturing  industry; 
comments  due  by  1-11- 
99;  published  10-28-98 
Superfund  program: 
CERCLA  hazardous 
sutKtances  list;  additions 
arxJ  removals — 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 
Caprolactam;  comments 
due  by  1-14-99; 
published  12-15-98 


National  oil  and  hazardous 
sutjstances  contingency 
plan— 

Natk>nal  priorities  list 
update;  comments  due 
by  1-13-99;  published 
12-14-98 

Natk>nal  priorities  list 
update;  comments  due 
by  1-14-99;  published 
12-15-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Incumbent  kx^al  exchange 
carriers;  biennial 
regulatory  review; 
comments  due  by  1-11- 
99;  published  12-11-98 
Universal  service — 
Wireless 
telecommunications 
providers;  kjcai  usage 
requirements;  comments 
due  by  1-11-99; 
published  12-10-98 
Radio  stations:  tattle  of 
assignments: 

Texas;  comments  due  t)y  1- 
11-99;  published  12-4-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Flood  insurance  program; 
Write-your-own  program — 
Expense  alk>wance 
percentage;  comments 
due  by  1-12-99; 
published  11-13-98 
Expense  allowance; 
marketing  incentives, 
performance  measures, 
agent  compensation, 
and  compensation  for 
unallocated  loss 
expenses;  comments 
due  by  1-12-99; 
published  11-13-98 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  servce  contracts: 
Shipping  Act  of  1984; 
agreements  by  ocean 
carriers  and  marine 
terminal  operators; 
comnrtents  due  by  1-14- 
99;  published  12-15-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descnptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additive."^: 
Adjuvants,  production  aids, 
and  sanitizers — 
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Sodium  t.2'- 
mettiyl«net)ts(4,6-d»-tert- 
butylp^Bnyl)phosphate; 
commerts  due  by  1-11- 
99:  pu(»(ished  12-11-98 

HEALTH  ANO  HUMAN 
SERVICES  DEPARTMENT 

Health  care  programs;  fraud 
and  abuse. 

Health  lnsLrarx»  Portability 
and  Accountability  Act — 

Data  collection  program; 
final  adverse  actions 
reporting;  comments 
due  by  1-11-99; 
published  12-30-98 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Marron  baoora,  etc.; 

comments  due  by  1-15- 

99;  published  11-16-98 
Redband  trout;  comments 

due  by  lr15-99;  published 

11-16-98! 

Spalding's  Catchfly; 
comments  due  by  1-15- 
99;  published  11-16-98 

Migratory  t)ird  permits: 
Mid-continent  light  goose; 
populations  reduction; 
conservation  order 
estat)lishtnent;  comments 
due  by  i  15-99;  published 
1-6-99     I 

INTERIOR  DEPARTMENT 
National  Parle  Service 

National  Parl<  System: 

Glacier  Bay  National  Park, 
AK;  comrnercial  fishing 
activities;  comments  due 
by  1-15-^9;  published  12- 
11-98 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamaticn 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Illinois;  comments  due  by  1- 
11-99;  published  12-10-98 
West  Virginia;  comments 
due  by  1-15-99;  published 
12-10-98 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  1-11-99; 
published  12-10-98 
Whistleblower  protection  for 
FBI  employees;  comments 
due  by  1-11-99;  published 
11-10-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Earned  value  management 
system;  application; 
comments  due  by  1-15- 
99;  published  11-16-98 
Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-t5- 
99;  published  11-16-98 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Non-owner  operating  service 
companies;  proposed 
criteria;  comments  due  by 
1-15-99;  published  10-9- 
98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Regattas  and  marine  parades: 


Greenwood  Lake  Powertx)at 
Classk:;  comments  due  by 
1-12-99;  published  11-13- 
98 
Vocational  rehat>ilitation  and 
educatton: 

Veterans  education- 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Bell;  comments  due  by  1- 

12-99;  published  11-13-98 
Boeing;  comments  due  by 
1-12-99;  published  11-13- 
98 
British  Aerospace; 
comments  due  by  1-11- 
99;  published  12-8-98 
International  Aero  Engines; 
comments  due  by  1-12- 
99;  published  11-13-98 
McDonnell  Douglas; 
comments  due  by  1-12- 
99;  published  11-13-98 
Rottinson  Helicopter  Co.; 
comments  due  by  1-11- 
99;  published  11-10-98 
Schwelzer  Aircraft  Corp.  et 
al.;  comments  due  by  1- 
11-99;  published  11-10-98 
AinMorthiness  standards: 
Special  conditions — 
Boeing  model  757-300 
airplane;  comments  due 
by  1-11-99;  published 
12-10-98 
Class  E  airspace;  comments 
due  by  1-11-99;  published 
11-19-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Freight  and  other  nofv 
passeriger  trains  and 
equipment;  brake  system 
safety  standards;  comments 
due  by  1-15-99;  published 
9-9-98 

TRANSPORTATION 
DEPARTMENT 

Transportation  Statistics 
Bureau 

ICC  Termination  Act; 
implementation: 

Motor  carriers  of  proerty; 
reporting  requirements; 
comments  due  by  1-15- 
99;  published  11-25-98 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Organization  and  functions, 
etc.: 

Suspicious  activity  reports 
and  other  non-public 
agency  information; 
disctosure;  comments  due 
by  1-11-99;  published  11- 
10-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 

Montgomery  Gl  Bill-Active 
Duty;  ellgit>ility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 
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Editorial  Note:  In  the  Federal  Register  of  January  5,  1999, 
the  page  numbers  for  several  documents  were  inadvertently 
replaced  with  Federal  Register  document  numbers.  A 
corrected  table  of  contents  for  the  January  5,  1999  issue 
follows: 

Agricultural  Marketing  Service 

RULES 

Cherries  (tart)  grown  in — 
Michigan  et  al.,  387-392 
PROPOSED  RULES 
Almonds  grown  in  CaUfomia,  430-432 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Farm  Service  Agency 
See  Food  and  Nutrition  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle — 
Florida,  394-395 
Plant-related  quarantine,  domestic: 

Pine  shoot  beetle,  385-387 
NOTICES 
Meetings: 
National  Poultry  Improvement  Plan  General  Conference 
Committee,  472 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  515-516 

Coast  Guard 

RULES 

Drawbridge  operations: 

Iowa  et  al.,  405-406 

Louisiana,  406 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Navigation  Safety  Advisory  Coimdl,  562 
Membership;  request  for  applications,  562-563 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  477 


Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
1890  Institution  Teaching  and  Research  Capacity 
Building  Grants  Program  (1999  FY).  679-685 

Corporation  for  National  and  Community  Service 

NOTICES 

Meetings: 
AmeriCorps  Indian  Tribes  and  America  Reads  Challenge 
program  funds;  pre-application  technical  assistance 
workshops.  483-484 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  484 
Submission  for  OMB  review;  comment  request,  484—485 

Employment  and  Training  Administration 

PROPOSED  RULES 

North  American  Free  Trade  Agreement  (NAFTA): 
Nonimmigrants  on  H-lB  visas  employed  in  specialty 
occupations  and  as  fashion  models;  labor  condition 
applications  and  employer  requirements,  627-628 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Boards — 
Femald  Site.  485-486 
Natural  gas  exportation  and  importation: 

Boston  Gas  Co.,  486 
Reports  and  guidance  documents;  availability,  etc.: 
Viability  Assessment  of  a  Repository  at  Yucca  Mountain; 
report  to  Congress.  486-487 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy  sources — 
Electricity,  natural  gas.  heating  oil.  propane,  and 
kerosene.  487-488 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky.  415-418 
Louisiana.  413—415 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Picloram.  418-425 
PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky.  465 
Louisiana.  464—465 
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Superfund  pro  ^am: 
Toxic  chemital  release  reporting;  community  nght-to- 
know —  1^ 
Persistent  pioaccumulative  Toxic  (PBT)  chemicals: 
threshiold  reporting,  etc.,  687-729 
NOTICES  j 

Agency  inforniation  collection  activities: 

Proposed  collection;  comment  request,  499-510 
Meetings:         ' 
State  water  Quality  programs  under  Clean  Water  Act; 
stakeholders.  510 
Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  vf  aste  combustion  facilities;  human  health  risk 
assessment  protocol.  510-511 

Farm  Service  Agency 

RULES 

Program  regulations: 
Disaster-set- iside  program.  392-394 

Federal  Aviation  Administration 

RULES 

Airworthinessi  directives: 

Pilatus  Aircraft  Ltd..  395-396 

Twin  Comnjander  Aircraft  Corp..  395 
PROPOSED  RULlS 
Airworthinessi  directives: 

Aerospatialf.  438-441 

Alexander  ^hleicher  Segelflugzeugbau.  445-447 

British  Aerospace.  435-438 

Raytheon  Aircraft  Co.,  443-445 

S.N.  CENTRAIR,  441^43 
Class  D  and  H  airspace.  447-448 
NOTICES 
Meetings: 

RTCA.  Inc.  J  563 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  511-513 

Submissiorifor  0MB  review;  comment  request.  513 
Disaster  and  Emergency  areas: 

Kansas.  5li-514 

Texas.  514 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  »nd  corporate  regulation  filings: 

Indiantowii  Cogeneration.  L.P..  et  al..  491-496 

PG  &  E  Power  Service  Co..  et  al..  496 

Vastar  Power  Marketing.  Inc..  et  al.,  497-499 
Hydroelectrii^  apphcations.  499 
Meetings: 

CaUfomia  Independent  System  Operator  Corp..  499 
Applications^  hearing,  determinations,  etc.: 

Algonquin :LNG.  Inc..  488-490 

Tennessee iGas  Pipeline  Co..  490 

Williston  ^asin  Interstate  Pipeline  Co..  490-491 

Federal  Martime  Commission 

NOTICES 

Agreements  filed,  etc.,  514 

Freight  forwarder  licenses: 

Overbrucki  Litemational.  Inc.  and  Phillips  Freight 
Forwarding,  Inc.,  514-515 

YCS  International,  Inc.,  515 


Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  528-529 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control.  515 
Meetings;  Sunshine  Act.  515 

Federal  Transit  Administration 

RULES 

Prohibited  drug  use  and  alcohol  misuse  prevention  in 
transit  operations: 
Safety  sensative  functions;  definition  of  maintenance, 
425^27 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

523 
Meetings:  .      .       ,  j 

Washington;  Plum  Creek  Timber  Co.;  land  exchange  and 
habitat  conservation  plan,  482—483 

Food  and  Drug  Administration 

RULES 

GRAS  or  prior-sanctioned  ingredients: 

Magnesium  carbonate,  magnesium  chloride,  etc. 
Technical  amendment,  404-405 
Human  drugs: 

Antibiotic  drug  certification;  regulations  repealed,  396- 

404 
PROPOSED  RULES 

Human  drugs: 
Antibiotic  drug  certification;  regulations  repealed,  448- 

457 
Human  drugs  and  biological  products: 
Medical  imaging  drugs  and  biologies,  development; 
industry  guidance,  457 
NOTICES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  516 
Reports  and  guidance  docxmients;  availability,  etc.: 
ANDA'S:  Impurities  in  Drug  Products;  availability.  516 
Bioanalytical  methods  validation  for  himian  studies.  517 
Food  Additive  Petition  Expedited  Review;  guidance  for 

industry,  etc.,  517-518 
SUPAC-SS:  nonsterile  semisolid  dosage  forms, 
manufactiuing  equipment  addendum.  518 
Vaccine  or  related  product;  content  and  format  of 

chemistry,  manufacturing,  and  controls  information 
and  establishment  description  information;  industry 
guidance,  518-519 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  472-477 

Forest  Service 

RULES 

National  Forest  System  timber;  disposal  and  sale: 
Small  business  timber  sales  set-aside  program;  shares 
recomputation;  appeal  procedures,  406-413 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 


Federal  Register/ Vol.  64,  No.  2 /Tuesday,  January  5,  1999 /Contents 


See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 

Honduras,  524-526 

Nicaragua,  526-528 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 
Practice  and  procedure: 
Organizational  and  individual  performance;  balanced 
measurement  system;  establishment,  457-464 

International  Trade  Administration 

NOTICES 

Overseas  trade  missions: 
Multi-agency  business  development  infrastructure 
mission  to  China  and  Hong  Cong;  etc.,  477-479 

Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Parole  Commission 

NOTICES 

Megan's  Law  and  Jacob  Wetterling  Crimes  Against  Children 

and  Sexually  Violent  Offender  Registration  Act; 

implementation  guidelines,  571-587 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Cahfomia  State  Office: 
Information  Access  Center;  business  hours,  523-524 
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Specially  Idesignated  terrorists  and  foreign  terrorist 

organizations;  exports  and  reexports;  foreign  policy 
controls,  1120-1122 
NOTICES 
Meetings: 
Informatidn  Systems  Technical  Advisory  Committee, 
1179-1180 

Famri  Servioe  Agency 

NOTICES 

Direct  and  guaranteed  farm  ownership  and  farm  operating 
loan  pr^am: 
Specializ^  facilities  used  for  hog  production, 

constJTiction;  temporary  suspension,  1178-1179 

Federal  Aviation  Administration 

RULES 

Airworthinflss  directives: 

Airbus.  lio6-1120 

Boeing,  lil2-1114 

Honeywell,  1110-1112 
PROPOSED  RULES 

Class  D  and  Class  E  airspace,  1142-1143 
NOTICES 
Meetings: 

Informal  airspace  meetings,  1267-1268 

Federal  Buileau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1218-1219 

Federal  Coihmunlcations  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1201 
Common  carrier  services: 
Wireless  telecommunications  service — 
902-929  MHz  band;  location  and  monitoring  service 
lic«  nses  auction;  electronic  filing  requirement 
wa  ver,  1201-1202 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

ECK  Generating,  S.R.O.,  et  al..  1193-1197 
Hydroelectric  applications,  1197-1198 
Applications,  hearings,  determinations,  etc.: 

El  Paso  Natural  Gas  Co.,  1189 

Iroquois  Gas  Transmission  System,  L.P.,  1189 

Koch  Gateway  Pipeline  Co.,  1190 

Mountain  Petrolevun  Corp.,  1190-1191 

National  Fuel  Gas  Distribution  Corp.,  1191 

Panhandle  Eastern  Pipe  Line  Co.,  1191 

Steuben  Gas  Storage  Co.,  1191-1192 

Tnmkline  Gas  Co.,  1192 

Viking  Gas  Transmission  Co.,  1192-1193 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1202 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

EMscontinuance,  1202 
Banks  and  bank  holding  companies: 

Permissible  nonbanking  activities,  1202-1203 
Meetings:  Sunshine  Act,  1203 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1203-1207 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Financial  management  services: 
Federal  payments  by  electronic  funds  transfer;  access  to 

accounts  at  fineincial  institutions  through  payment 

service  providers,  1149-1152 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (Subsistence  priority): 
Waters  subject  to  subsistence  priority;  redefinition,  1275- 
1313 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

1209-1211 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Queen  Anne's  County,  MD;  Delmarva  fox  squirrel; 
correction,  1273 

Food  and  Drug  Administration 

RULES 

Medical  devices: 

Class  II  devices:  premarket  notification  exemptions, 
1123-1125 
NOTICES 
Meetings: 

Health  professional  organization  representatives,  1208 
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Reports  and  guidance  documents;  availability,  etc.: 
Adulterated,  misbranded,  or  unapproved  new  drugs; 

manufacture,  distribution,  and  promotion  for  human 

use  by  state- licensed  pharmacies;  rescission,  1207- 

1208 
Non-contraceptive  estrogen  class  labeling;  industry 

guidance,  1208-1209 

Food  and  Nutrition  Service 

RULES 

Food  distribution  programs: 
Indian  households  in  Oklahoma;  waiver  authority,  1097- 
1098 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (Subsistence  priority): 
Waters  subject  to  subsistence  priority;  redefinition,  1275- 
1313 
NOTICES 
Meetings: 
National  Urban  and  Community  Forestry  Advisory 
Council,  1179 

General  Services  Administration 

RULES 

Federal  property  management: 
Utilization  and  disposal — 
Excess  personal  property;  reporting  criteria,  1139 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Refugee  Resettlement  Office 
PROPOSED  RULES 
Acquisition  regulations: 
Streamlining  and  simplification,  1343-1390 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Fedeial  property,  1209 

immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1219-1238 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Biu^au 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  1209 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Taxpayer  Relief  Act — 
Employee  stock  ownership  plans;  protected  and 
qualified  retirement  plan  benefits,  1125-1127 
PROPOSED  RULES 
Income  taxes: 
Low-income  housing  credit;  compliance  monitoring  and 
miscellaneous  issues,  1143-1148 


Partnership  returns  required  on  magnetic  media;  hearing 
cancellation,  1148-1149 

Justice  Department 

See  Federal  Bureau  of  Investigation 
See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  1218 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Land  use  restrictions: 
Helicopter  and  motor  vehicles;  wild  horse  management 
operations  in  Wyoming,  1211 
Resource  management  plans,  etc.: 
Public  land  and  resources;  planning,  programming,  and 
budgeting;  schedule  notification,  1211-1217 

Maritime  Administration 

PROPOSED  RULES 

Subsidized  vessels  and  operators: 
Marine  hull  insurance;  underwriters  approval; 
termination,  1175-1176 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Council 
Aeronautics  and  Space  Transportation  Technology 

Advisory  Committee,  1242-1243 
International  Space  Station  Advisory  Committee,  1243 

National  Credit  Union  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  revolving  loan  program,  1243 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Pacific  Coast  groundfish  fishery  specifications  and 
management  measures,  etc.,  1315-1340 
Northeastern  United  States  fisheries — 
Atlantic  mackerel,  squid,  and  butterfish.  1139-1141 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  1341-1342 
NOTICES 
Meetings: 

Science  Advisory  Board,  1180 
Permits: 
Marine  mammals,  1180-1181 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Washington,  1179 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1243-1244 


VI 
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Applicatiom ,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co.,  1244-1245 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  1245 
Personnel  management  demonstration  projects: 

Defense  Department;  civilian  acquisition  workforce 
projecjt,  1425-1492 

Postal  Rate  Commission 

RULES 

Practice  and  procedure: 
Domestic  mail  classification  schedule;  postage  rates,  fees, 
and  classifications;  changes,  1391-1418 

Public  Debt  Bureau 

See  Fiscal  Service         \ 

Public  Health  Service 

See  Food  an^  Drug  Administration 

Reclamation  Bureau 

NOTICES 

Central  Vall«y  Project  Improvement  Act: 
Water  management  plans;  evaluation  criteria,  1217-1218 

Refugee  Resettlement  Office 

PROPOSED  RULES 
Refugee  resettlement  program: 
Public/private  partnership  program;  refugee  cash  and 
mediqal  assistance;  requirements,  1159-1175 

Securities  and  Exchange  Commission  \ 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1245 
Self-regulate^  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc.,  1253-1255 

National  Association  of  Securities  Dealers,  Inc.,  1255 — 
1262  ; 

Philadelpllia  Stock  Exchange,  Inc.,  1263-1264 

Stock  Cleairing  Corp.  of  Philadelphia,  1264-1266 
Applications,  hearings,  determinations,  etc.: 

Navellier  Variable  Insurance  Series  Fimd,  Inc.,  at  al., 
1245-^251 

Sessions  Group  et  al.,  1251-1253 

Social  Security  Administration 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  1266 

State  Department 

NOTICES 

Meetings:     i 
International  harmonization  of  chemical  classification 
and  l{jbeUng  systems;  government  activities,  1266- 
1267 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  International  Narcotics  fmd  Law 
Enforcement  Affairs,  1267 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakpta,  1127-1130 


Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  1268-1269 
Chattooga  &  Chickamauga  Railway  Co.,  1269 
Fredonia  Valley  Railroad,  Inc.,  1269 
Georgia  Department  of  Transportation,  1270 
Union  Pacific  Raiboad  Co.,  1270-1271 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 

PROPOSED  RULES 

Privacy  Act;  implementation,  1152-1155 
Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Compensation  for  additional  disability  or  death  due  to 
hospital  care,  medical  or  surgical  treatment, 
examination,  or  training  and  rehabilitation  services. 
1131-1132 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Forest  Service,  1275-1313 

Part  III 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315-1342 

Part  IV 

Department  of  Health  and  Human  Service,  1343-1390 

PartV 

Postal  Rate  Commission,  1391-1418 

Part  VI 

Department  of  Agriculture,  Cooperative  State  Research, 
Education,  and  Extension,  1419-1423 

Part  VII 

Personnel  Management  Office,  1425-^1492 

Part  VIII 

Environmental  Protection  Agency,  1493-1499 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws.' 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  5 

Friday,  January  8,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ciocurnents  havirig  general 
applicability  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  254 

RIN0684-AB56 

Food  Distribution  Programs:  FDPiHO— 
Oldahoma  Waiver  Auttiority 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rule  amends 
the  regulations  for  the  Food  Distribution 
Program  for  Indian  Households  in 
Oklahoma  (FDPIHO).  It  reinstates  the 
Food  and  Nutrition  Service's  authority 
to  grant  waiver  requests  from  Indian 
Tribal  Organizations  in  Oklahoma  to 
allow  Indian  tribal  households  living  in 
urban  places  to  participate  in  FDPIHO. 
DATES:  In  accordance  with  the 
parameters  set  forth  in  62  FR  55141 
(October  23, 1997),  "Use  of  Direct  Final 
Rulemaking,"  this  rule  will  become 
effective  on  March  9,  1999,  imless  the 
Depeutment  receives  written  adverse 
conunents  or  notices  of  intent  to  submit 
adverse  comments  postmarked  on  or 
before  February  8, 1999.  If  adverse 
comments  within  the  scope  of  the 
rulemaking  are  received,  the 
Department  will  pubhsh  timely 
notification  of  withdrawal  of  this  rule  in 
the  Federal  Register. 

ADDRESSES:  Comments  should  be  sent  to 
Lillie  F.  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Room  502,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302-1594.  Comments  in  response  to 
this  request  may  be  inspected  at  3101 
Park  Center  Drive,  Room  502, 
Alexandria,  Virginia,  during  normal 
business  hours  (8:30  a.m.  to  5  p.m., 
Mondays  through  Fridays). 


FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  F.  Ragan  at  the  above  address  or 
telephone  (703)  305-2662. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  direct  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Food  and  Nutrition  Service  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

The  program  addressed  in  this  action 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  imder  No.  10.570, 
and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule-related 
notices  published  at  48  FR  29114,  Jime 
24, 1983,  and  49  FR  22676,  May  31, 
1984). 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 


U.S.C.  601-612).  The  Administrator  of 
the  Food  and  Nutrition  Service  has 
certified  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  While  Indian 
Tribal  Organizations  that  administer 
FDPIR  and  program  participants  within 
the  State  of  Oklahoma  will  be  affected 
by  this  rulemaking,  any  economic  effect 
will  not  be  significant. 

Executive  Order  12988 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  1 2988, 
Civil  Justice  Reform.  The  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  applications  of  its 
provisions. 

Paperwork  Reduction  Act 

This  final  rule  reflects  no  new 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Background 

This  direct  final  rule  amends  the 
FDPIHO  regulations  at  7  CFR  254.5(b). 
It  reinstates  the  Food  and  Nutrition 
Service's  (FNS)  authority  to  grant 
waiver  requests  from  Indian  Tribal 
Organizations  (ITOs)  in  Oklahoma  to 
allow  Indian  tribal  households  living  in 
urban  places  to  participate  in  FDPIHO. 

Part  253  of  Title  7  of^the  Code  of 
Federal  Regulations  contains  the 
regulatory  requirements  for  the 
implementation  and  operation  of  the 
Food  Distribution  Program  on  Indian 
Reservations  (FDPIR)  throughout  the 
nation.  However,  the  unique  status  of 
Indian  land  holdings  in  Oklahoma  made 
it  difficult  to  apply  all  of  the  provisions 
of  Part  253  in  that  State.  Much  of  the 
former  reservation  land  in  Oklahoma 
has  been  conveyed  into  the  public 
domain.  Part  254  of  Title  7  resolves 
those  difficulties  by  authorizing  a  Food 
Distribution  Program  for  Indian  tribal 
households  in  Oklahoma  based  on  the 
unique  circimistances  of  that  State.  All 
of  the  provisions  of  Part  253  ^pply  to 
Part  254,  except  as  specifically  changed 
by  Part  254. 
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On  April  2, 1982,  the  Department 
issued  final  regulations  (47  FR  14135)  at 
7  CFR  253.4(d)  prohibiting  Indian  tribal 
households  living  in  urban  places 
(towns  or  citi|BS  with  a  population  of 
10,000  or  mote)  outside  reservation 
boundaries  fijom  participating  in  FDPIR. 
Because  of  thie  almost  total  absence  of 
reservations  in  Oklahoma,  the 
Department  ohanged  this  poUcy  in  that 
State  to  applv  to  all  urban  places  (7  CFR 
254.5(b)).  Th^  Department  implemented 
these  requireinents  to  support  the  basic 
purpose  of  Ft)FIR  as  an  alternative  to 
the  Food  Staitip  Program — the  primary 
Federal  food  assistance  program.  FDPIR 
was  originally  authorized  out  of  concern 
that  American  Indians  hving  on  or  near 
reservations  may  not  have  ready  access 
to  Food  Stamp  Program  offices,  or  to 
food  stores  thet  are  authorized  to  accept 
food  stamps  4nd  have  reasonable  prices. 
However,  FDt'IR  was  not  intended  to 
replace  the  F^od  Stamp  Program, 
particularly  in  urban  areas.  The 
Department  believed  that  American 
Indian  households  living  in  off- 
reservation  ufban  areas  have  reasonable 
access  to  food  stamp  services,  and 
therefore,  an  liltemative  to  the  Food 
Stamp  Progratn  would  not  be  needed  for 
these  househi  )lds.  Nevertheless,  the 
regulations  goanted  FNS  die  authority  to 
approve  exertption  requests  from  ITOs 
that  provide  proper  justification  (see  7 
CFR  253.4(d) land  7  CFR  254.5(b)).  Since 
1982,  16  exer^ption  requests  have  been 
approved,  indluding  three  from  ITOs  in 
Oklahoma.  Htowever,  the  waiver 
authority  grai  ited  under  FDPIHO 
regulations  at  7  CFR  254.5(b)  expired  on 
September  30,  1985. 

This  rule  reinstates  FNS'  authority  to 
approve  waiver  requests  from  ITOs  in 
Oklahoma  to  dlow  Indian  tribal 
households  living  in  urban  places  in 
that  State  to  participate  in  FDPIHO.  This 
rulemaking  will  provide  all  ITOs 
participating  tinder  either  Part  253  or 
254  with  an  equal  opportunity  to 
request  waive  rs. 

List  of  Subjects  in  7  CFR  Part  254 

Administrative  practice  and 
procedure.  Fcod  assistance  programs. 
Grant  program  is.  Social  programs, 
Indians.  Reporting  and  recordkeeping 
requirements]  Surplus  agricultural 
commodities.! 

Accordingll,  7  CFR  Part  254  is 
amended  as  follows: 

PART  254— Administration  of  the 

FOOD  DISTRIBUTION  PROGRAM  FOR 
INDIAN  HOUSEHOLDS  IN  OKLAHOMA 


1.  Theauthjority 
continues  to 


citation  for  Part  254 
I  ead  as  follows: 


Authority:  Pub  L.  97-98.  sec.  1338;  Pub.  L. 
95-113. 

§254.5    [Amended] 

2.  In  §  254.5,  remove  the  last  sentence 
of  paragraph  (b). 

Dated:  December  4, 1998. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  9»-395  Filed  1-7-99;  8:45  am) 

BILLING  COOC  3410-3fr-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  353 
[Docltet  No.  95-071-2] 
RIN  057»-AA75 

Export  Certification;  Accreditation  of 
Non-Government  Facilities 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  export 
certification  regulations  to  provide  for 
the  establishment  of  a  program  under 
which  non-government  facilities  may 
become  accredited  to  perform  specific 
laboratory  testing  or  phytosanitary 
inspection  services  that  may  serve  as  the 
basis  for  thef  issuance  of  a  Federal 
phytosanitary  certificate,  export 
certificate  for  processed  plant  products, 
or  phytosanitary  certificate  for  reexport. 
Prior  to  this  rule,  only  tests  conducted 
by  public  laboratories  or  inspections 
carried  out  by  Federal,  State,  or  county 
inspectors  or  by  agents  could  be  used  as 
the  basis  for  the  issuance  of  Federal 
certificates.  The  accreditation  criteria 
for  particular  laboratory  testing  and 
phytosanitary  inspection  services  will 
be  developed  by  the  Animal  and  Plant 
Health  Inspection  Service  in 
cooperation  with  other  interested 
government,  industry,  academic,  or 
research  entities.  The  accreditation 
program  will  provide  a  mechanism  for 
qualified  non-government  facilities  to 
become  accredited  to  perform  testing  or 
inspection  services  that  may  be  used  as 
supporting  documentation  for  the 
issuance  of  certificates  for  certain  plants 
or  plant  products. 
EFFECTIVE  DATE:  February  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Narcy  G.  Klag,  Accreditation  Progreun 
Manager,  Phytosanitary  Issues 
Management,  PPQ,  APHIS,  4700  River 
Road  Unit  140.  Riverdale,  MD  20737- 
1236;  (301)  734-8469. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  export  certification  regulations  in 
7  CFR  part  353  (referred  to  below  as  the 
regulations)  set  forth  the  procedures  for 
obtaining  certification  for  plants  and 
plant  products  offered  for  export  or 
reexport.  Under  the  regulations,  tests 
conducted  by  public  laboratories  or 
inspections  carried  out  by  Federal, 
State,  or  county  inspectors  or  by  agents 
may  be  used  as  the  basis  for  the 
issuance  of  Federal  certificates.  Export 
certification  is  not  required  by  the 
regulations;  rather,  it  is  provided  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  as  a  service  to  exporters 
who  are  shipping  plants  or  plant 
products  to  countries  that  require 
phytosanitary  certification  as  a 
condition  of  entry.  After  assessing  the 
condition  of  the  plants  or  plant  products 
intended  for  export,  relative  to  the 
receiving  countiy's  regulations,  an 
inspector  will  issue  an  internationally 
recognized  phytosanitary  certificate 
(PPQ  Form  577),  a  phytosanitary 
certificate  for  reexport  (PPQ  Form  579), 
or  an  export  certificate  for  processed 
plant  products  (PPQ  Form  578),  if 
warranted.  The  regulations  also  provide 
for  an  industry-based  certification, 
under  certain  conditions,  of  certain  low- 
risk  plant  products  such  as  kiln-dried 
limiber  offered  for  export. 

On  November  25,  1997,  we  published 
in  the  Federal  Register  (62  FR  62699- 
62707,  Docket  No.  95-071-1)  a  proposal 
to  amend  the  regulations  to  provide  for 
the  establishment  of  a  program  under 
which  non-government  facilities  could 
become  accredited  to  perform  specific 
laboratory  testing  or  phytosanitary 
inspection  services  that  could  serve  as 
the  basis  for  the  issuance  of  a  Federal 
phytosanitary  certificate,  export 
certificate  for  processed  plant  products, 
or  phytosanitary  certificate  for  reexport. 

We  solicited  comments  concerning 
our  proposed  rule  for  60  days  ending 
January  26, 1998.  We  received  34 
comments  by  that  date.  The  comments 
were  from  processors  and  distributors  of 
agricultural  commodities.  State  and 
county  agricultural  agencies,  a  seed 
trade  association,  seed  companies,  crop 
improvement  associations,  a  university 
laboratory,  private  testing  and 
certification  services,  an  association  of 
State  agricultural  officials,  laboratory 
accreditation  organizations,  a  foreign 
plant  health  agency,  £uid  an  association 
of  seed  certifying  officials.  Although  all 
of  the  commenters  supported  the 
concept  of  an  accreditation  program,  all 
but  six  of  them  had  specific  concerns, 
questions,  or  suggestions  regarding  the 
proposed  accreditation  program.  The 
comments  are  addressed  below. 
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Role  of  Accredited  Facilities 

Several  commenters  referred  to 
accredited  facilities  as  "private 
certifiers"  or  as  having  responsibility  for 
the  issuance  of  phytosanitary 
certificates.  We  wish  to  make  it  clear 
that  accredited  facilities  will  not  be 
"certifiers,"  nor  will  accredited  facilities 
issue  phytosanitary  certificates.  Rather, 
an  accredited  facility  would  perform 
specific  tests  or  inspections  that  would 
serve  as  the  basis  for  phytosanitary 
certification;  phytosanitary  certificates 
will  continue  to  be  issued  by  Federal, 
State,  or  county-level  inspectors,  as 
provided  by  the  regulations. 

Handling  of  Samples 

Two  commenters  raised  the  issue  of 
the  handling  of  samples  submitted  for 
testing  or  inspection.  The  commenters 
were  concerned  that  the  proposed  rule 
did  not  address  issues  such  as  who 
would  collect  and  prepare  samples  for 
testing  or  inspection  and  how  the 
integrity  of  samples  would  be 
maintained  during  movement  and  while 
at  the  accredited  facility.  One  of  the 
commenters  stated  that  APHIS  should 
specify  how  all  samples  are  to  be 
collected  and  handled,  while  the  second 
commenter  suggested  that  a  sample 
handhng  accreditation  program  be  made 
part  of  the  regulations. 

We  agree  with  the  commenters  that 
the  proper  handling  of  samples  is 
important  to  any  laboratory  testing  or 
inspection  program.  Because  the 
procedures  and  requirements  for  the 
collection  and  handling  of  samples  will 
likely  vary  to  some  extent  from  plant  to 
plant  or  product  to  product,  we  believe 
that  sample  collection  and  handling 
should  be  addressed  in  each  set  of 
specific  accreditation  standards  as  they 
are  prepared,  rather  than  in  a  general 
way  in  the  regulations.  Further,  because 
the  sample  handUng  requirements  will 
be  part  of  each  set  of  specific 
accreditation  standards,  we  do  not 
beheve  that  it  is  necessary  to  establish 
a  separate  sample  handling 
accreditation  program. 

Conflict  of  Interest 

Two  commenters  suggested  that 
APHIS  or  State  agencies  should  act  as 
an  intermediary  between  accredited 
laboratories  and  their  customers,  serving 
as  the  conduit  for  contracting  and 
payment  for  services  and  the 
submission  of  samples  for  testing.  Two 
other  commenters  stated  that  APHIS 
must  ensure  that  laboratory  analyses  are 
not  performed  by  anyone  having  an 
interest  in  the  product  to  avoid  conflicts 
of  interest.  These  four  commenters 
sought  to  separate  the  entity  performing 
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an  inspection  or  test  from  the  entity  for 
whom  the  work  is  performed  in  order  to 
prevent  any  influence  or  bias.  One  of 
them  noted  that  tiie  current  regulations 
in  §  353.6(a)(3)  prohibit  agents  &x)m 
performing  inspections  of  any  plants  or 
plant  products  in  which  they  or  a  family 
membier  are  directly  or  indirectly 
financially  interested,  and  stated  that 
the  same  conflict  of  interest  rules 
should  apply  to  accredited  facilities. 
Two  different  commenters  foresaw  the 
possibility  that  an  accredited  facility 
might  be  a  division  or  affiliate  of  a 
company  that  would  use  its  testing  or 
inspection  services  and  asked  how 
APHIS  would  deal  with  the  potential 
conflicts  of  interest  inherent  in  a  faciUty 
testing  or  inspecting  its  own  plants  or 
plant  products. 

The  issue  in  all  of  the  comments 
summarized  in  the  previous  paragraph 
appears  to  be  whether  or  not  an 
accredited  facility  that  is  coimected  in 
some  way  to  a  commercial  entity  for 
which  it  is  performing  a  service  will  be 
able  to  conduct  unbiased  tests  or 
inspections' and  acciu-ately  report  the 
results  of  those  tests  or  inspections.  The 
commenters  appear  to  be  worried  that 
an  accredited  facility  might  tailor  test 
protocols  or  alter  results  in  order  to  get 
the  "right"  answer  that  will  please  the 
commercial  entity  with  which  the 
facility  is  associated. 

We  acknowledge  that  it  is  possible 
that  an  accredited  facility  could  attempt 
to  provide  inaccurate  information  to  an 
inspector  in  order  to  secure  a 
phytosanitary  certificate.  However, 
given  the  investment  of  time,  money, 
and  other  resources  that  becoming 
accredited  would  require,  we  do  not 
believe  that  an  accredited  facility  would 
risk  having  its  accreditation  withdrawn 
by  falsely  certifying  that  a  specific  test 
or  inspection  had  been  conducted  and 
its  results  faithfully  reported. 

Falsified  test  or  inspection  results  can 
be  detected  by  inspectors  conducting 
post-accreditation  reviews  or  audits  of 
facilities  or  through  random  checks  by 
certifying  officials  of  plants  or  plant 
products  for  which  a  phytosanitary 
certificate  is  sought.  Under  §  353.8(b)(4), 
facilities  must  agree  to  be  periodically 
assessed  and  evaluated  by  means  of 
proficiency  testing  or  check  samples  in 
order  to  retain  accreditation.  Further, 
the  tests  or  inspections  that  accredited 
facilities  will  perform  are  for  pests  or 
diseases  that  are  likely  to  maiiifest 
themselves  at  some  point.  Presumably, 
an  importing  country  is  asking  for  a 
phytosanitary  certificate  because  a 
certain  pest  or  disease  that  may  be 
present  in  the  United  States  does  not 
exist  or  is  not  widely  prevalent  in  that 
importing  country;  if  the  pest  or  disease 


is  detected  in  the  importing  country 
following  the  receipt  of  a  shipment 
certified  on  the  basis  of  falsified  test 
results,  it  is  likely  that  the  pest  or 
disease  will  be  traced  to  that  shipment. 
If  it  can  be  confirmed  that  the  exporting 
company,  through  its  accredited  facility, 
used  false  test  results  to  obtain  a 
phytosanitary  certificate,  several 
consequences  are  possible:  The  facihty's 
accreditation  could  be  withdrawn,  the 
facihty  or  its  parent  company  could  be 
subject  to  civil  or  even  criminal 
penalties  in  the  United  States  or  the 
importing  country,  and  the  parent 
company  would  likely  lose  the  trust — 
and  the  business — of  its  customers.  We 
beheve  that  the  likelihood  of  detection 
and  the  consequences  associated  with 
falsifying  results  will  serve  as  a 
deterrent  in  those  cases  where  such 
deterrence  is  necessary. 

Composition  of  Assessment  Teams 

One  commenter  asked  if  competitors 
of  a  facility  seeking  accreditation  would 
be  involved  in  a  faciUty's  pre- 
accreditation  assessment.  The 
commenter  stated  that  such 
participation  would  be  inappropriate 
because  the  assessment  team  members 
must  be  completely  impartial  and  assess 
the  facility  on  the  standards  established 
by  the  rule  without  any  appearance  of 
bias.  Another  commenter  asked  if  State 
plant  regulatory  agencies  would  be 
involved  in  the  pre-accreditation 
assessment  process  and  post- 
accreditation  activities. 

We  do  not  anticipate  that  we  will  seek 
the  participation  of  operators  or 
employees  of  commercial  laboratories  or 
inspection  services  in  the  pre- 
accreditation  assessment  process.  We  do 
expect  that  there  will  be  instances  when 
we  will  seek  the  formal  assistance  of  our 
cooperators  in  State  plant  regulatory 
agencies  in  the  pre-accreditation 
assessment  process  or  in  post- 
accreditation  facility  visits  and  reviews. 
In  addition,  we  would  welcome  the 
participation  of  our  State  cooperators  in 
any  accreditation  activities  being 
conducted  in  their  respective  States. 

Post-Accreditation  Supervision 

One  commenter  stated  that  his 
organization  could  support  the  concept 
of  accreditation  only  if  APHIS 
maintained  continuous,  day-to-day 
oversight  of  the  program  through  die 
appointment  of  an  accreditation 
manager  who  would  administer  the 
application  procedures  and  audits, 
arrange  for  proficiency  testing,  develop 
and  provide  training  for  seed  health 
tests  and  field  inspection  prot,edures, 
issue  accreditation  credentials,  maintain 
accreditation  records,  and  establish 
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standard  tests  for  laboratory  and  field 
inspection  prpcedures. 

The  need  fir  program  management 
such  as  that  described  by  the 
commenter  wtas  recognized  by  APHIS  at 
the  time  the  proposed  rule  was  being 
prepared,  so  ihere  are  already  plans  to 
appoint  an  aqcreditation  manager 
within  APHIS'  Plant  Protection  and 
Quarantine  program  to  perform  the  tasks 
identified  by  pe  commenter. 

Another  copimenter  questioned 
whether  APpis  had  sufficient  staff  to 
implement  ai^d  adequately  monitor  the 
accreditation  program.  The  commenter 
stated  that  thire  are  universities  and 
State  departments  of  agricuhure  that 
could  serve  af  accreditors  to  more 
efficiently  perform  the  actual 
accreditation  [work  for  APHIS;  APHIS' 
role  could  be  purely  administrative, 
with  the  bulk]  of  operational  work  being 
accomplished  by  the  State-level 
accreditors. 

As  noted  al»ove,  an  accreditation 
manager  will  be  appointed  in  APHIS  to 
oversee  the  pi'ogram's  operation.  We 
anticipate  that  the  accreditation 
manager  will  [work  closely  with  the 
export  certification  program's 
traditional  coioperators  at  the  State  and 
county  level,  relying  on  them  for  advice 
and  assistance  with  regard  to 
accreditation  activities  in  their 
geographic  anea  or  within  their  realm  of 
expertise.  As  [with  other  aspects  of  the 
program,  the  extent  to  which  State 
cooperators  \irill  become  involved  in 
accreditationtrelated  activities  will 
depend  largely  on  demand  for 
accreditation  |and  the  number  of 
facilities  thatjbecome  accredited. 

One  commenter  had  several  questions 
regarding  poat-accreditation  supervision 
of  facihties:  what  will  be  the  frequency 
of  post-accreditation  audits  or 
inspections?  VVill  State  plant  regulatory 
agencies  be  a^le  to  request  an  audit  or 
inspection  if  an  irregularity  is  noted  or 
a  complaint  is  received?  Will  State  plant 
regulatory  agencies  be  notified  of  the 
results  of  thofee  audits  or  inspections? 

The  frequency  of  post-accreditation 
audits  and  inspections  will  be 
determined,  at  least  in  part,  by  the  type 
of  service  a  ^cility  becomes  accredited 
to  perform.  Tpe  performance  of  field 
inspections  atnd  even  some  types  of 
laboratory  testing  will  be  subject  to 
seasonal  chaitges  and  other  variables,  so 
it  would  be  qifficult  to  prescribe  a 
universal  audit  schedule  as  part  of  this 
final  rule.  Thus,  the  frequency  of  post- 
accreditationi  audits  and  inspections  for 
a  particular  ajrea  of  accreditation  will  be 
determined  a^t  the  same  time  the  specific 
standards  foil 
are  develop©  1 


accreditation  in  that  area 


We  would  encourage  State  plant 
regulatory  agencies,  as  well  as  other 
entities  that  have  dealings  with  an 
accredited  facility,  to  report  any 
observed  deficiencies  or  irregularities  in 
an  accredited  facility  to  the  APHIS 
accreditation  manager  or  to  an 
inspector.  APHIS  will  review  all  reports 
received  and,  as  appropriate,  will 
perform  an  inspection  or  audit  in  order 
to  resolve  any  issues  that  arise  regarding 
accredited  facilities.  As  cooperators  in 
APHIS'  phytosanitary  export 
certification  program.  State  plant 
regulatory  agencies  will  be  kept 
informed  of  developments  in  the 
program,  including  those  related  to 
accredited  facilities. 

One  other  commenter  was  concerned 
that  the  quality  of  inspection  could 
suffer  under  an  accreditation  plan. 
Although  he  offered  no  specific 
examples,  the  commenter  stated  that  in 
some  situations  where  self-inspection 
has  been  performed,  quality  problems 
such  as  overlooking  specific  infestations 
or  diseases  have  manifested  themselves. 
If  the  quality  of  inspection  is  reduced  or 
is  unacceptable  to  an  importing  coimtry, 
the  commenter  concluded,  the  U.S. 
phytosanitary  inspection  system  as  a 
whole  may  come  under  scrutiny. 

We  agree  with  the  commenter's 
assertion  that  the  quality  of  inspection 
must  be  maintained  to  ensure  the 
continued  confidence  of  our  trading 
partners.  We  believe  that  the 
accreditation  program  provided  for  by 
this  final  rule,  with  its  focus  on 
standards  and  required  levels  of 
performance,  wrill  preserve — and  even 
enhance — the  quality  and  credibility  of 
the  U.S.  phytosanitary  certification 
program. 

Issuance  of  Certificates 

One  commenter  asked  if  accredited 
facilities  would  apply  to  APHIS  or  to 
State  cooperators  for  export  certificates 
and,  if  application  for  a  certificate  was 
made  to  a  State  cooperator,  whether  the 
State  cooperator  would  be  required  to 
issue  a  certificate. 

The  regulations  in  §  353.7  state  that 
phytosanitary  certificates  are  signed  and 
issued  by  inspectors;  an  inspector,  as 
defined  in  §  353.1,  could  be  either  an 
APHIS  employee  or  a  State  or  coimty 
plant  regulatory  official  designated  by 
the  Secretary  of  Agriculture  to  inspect 
and  certify  to  shippers  and  other 
interested  parties  as  to  the  phytosanitary 
condition  of  plant  products.  Any 
shipment  offered  for  certification  that 
meets  the  requirements  of  the  importing 
country  and  is  in  compliance  with  the 
regulations  is  expected  to  be  certified;  to 
do  otherwise  would  be  a  disservice  to^ 


and  likely  challenged  by — those 
individuals  seeking  a  certificate. 

On  a  similar  note,  a  commenter  from 
a  county  agricultural  agency  stated  that 
she  was  concerned  about  the  possibility 
of  placing  the  county  in  a  position  of 
greater  Hability  if  she  had  to  issue  a 
phytosaniteiry  certificate  based  on 
laboratory  analysis  or  field  inspections 
completed  by  a  private  company  rather 
than  a  public  agency. 

No  liability  should  attach  to  a 
certifying  official  as  long  as  the 
certification  is  made  in  accordance  with 
the  regulations.  The  certifying  statement 
on  the  phytosanitary  certificate  states 
that  "This  is  to  certify  that  the  plants  or 
plant  products  described  below  have 
been  inspected  according  to  appropriate 
procedures  and  are  considered  fi«e  from 
quarantine  pests  *   •   *"  Using  test  or 
inspection  results  provided  by  an 
accredited  facility  is  an  appropriate  and 
defensible  procedure. 

Costs  of  Accreditqtion 

Several  commenters  were  opposed  to 
the  provisions  of  the  proposed  rule  that 
would  require  the  operator  of  a  facility 
seeking  accreditation  to  enter  into  a 
trust  fund  agreement  with  APHIS  prior 
to  accreditation.  Several  commenters 
stated  that  private  entities  need  to  know 
in  advance  what  the  costs  associated 
with  the  accreditation  process  will  be  in 
order  to  be  able  to  accurately  calculate 
all  costs  emd  benefits  of  the  system.  The 
commenters  further  stated  that  the 
failure  to  accurately  calculate  all  costs 
of  accreditation,  at  all  levels  of 
administration,  could  lead  to  an 
accreditation  system  that  is  not  viable, 
cost  effective,  or  competitive  in 
delivering  phytosanitary  certification 
services.  The  commenters  suggested  that 
the  trust  fund  requirement  apply  only  to 
entities  that  have  not  completed  the 
necessary  cost  analyses  for 
implementing  an  accreditation  scheme 
for  their  constituents,  or  for  entities  that 
have  not  established  a  cash  reserve  to 
cover  the  startup  and  long-term 
administration  costs  of  accreditation. 

Given  the  tenor  of  those  comments,  it 
appears  that  the  purpose  and  scope  of 
the  trust  fund  agreement  may  not  have 
been  fully  explained  in  the  proposed 
rule.  We  do  not  intend  for  the  trust  fund 
to  be  a  single  pool  of  money  funded  by 
a  particular  industry  segment  irom 
which  APHIS  will  draw  to  fund  its 
activities  in  a  certain  area  of 
accreditation.  Associations  representing 
certain  industry  sectors  may  certainly 
play  a  role  in  helping  to  develop 
accreditation  standards  that  will  be 
applied  to  facilities  within  their 
industry,  but  when  it  comes  to  the 
actual  accreditation  of  facilities,  those 
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facilities  will  individuaUy  enter  into 
trust  fund  agreements  with  APHIS  to 
cover  the  costs  of  their  accreditation. 

Under  a  trust  fund  agreement,  APHIS 
will,  in  advance,  provide  the  facility's 
operator  with  an  estimate  of  the  costs  it 
expects  to  incur  through  its  involvement 
in  the  pre-accreditation  assessment 
process.  As  particular  stemdards  are 
developed,  we  will  be  better  able  to 
forecast  that  cost  and  the  costs  of  the 
maintenance  of  the  facility's 
accreditation.  The  operator  of  the 
facility  would  then  deposit  a  certified  or 
cashier's  check  with  i^HIS  for  the 
amount  of  the  estimated  costs,  and  the 
pre-accreditation  assessment  process 
would  begin.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  inciured  by 
APHIS,  the  facility  operator,  imder  the 
terms  of  the  trust  fund  agreement, 
would  deposit  another  certified  or 
cashier's  check  with  APHIS  for  the 
amount  of  the  remaining  costs  before 
APHIS'  services  would  be  completed. 
After  a  final  audit  at  the  conclusion  of 
the  pre-accreditation  assessment,  any 
overpayment  of  funds  would  be 
returned  to  the  operator  of  the  facility  or 
held  on  account  until  needed  for  future 
activities  related  to  the  maintenance  of 
the  faciUty's  accreditation. 

Because  this  is  a  new  program,  we 
cannot  say  with  certainty  what  all  the 
costs  will  be  and  whether  this  trust  fund 
agreement  process  will  be  the  best  way 
of  handling  the  recovery  of  the  costs  of 
our  participation  in  the  accreditation 
process.  Trust  fund  agreements  have 
been  used  successfully  in  other  APHIS 
programs,  and  we  believe  that  they  will 
be  useful  in  this  accreditation  program. 
However,  if  the  agreement  process 
proves  unwieldy  or  unworkable,  we  will 
propose  to  amend  the  regulations  to 
modify  the  way  in  which  APHIS 
recovers  its  costs. 

Costs  of  Services 

One  commenter  was  concerned  that 
APHIS'  intention  to  recover  all  costs 
associated  with  its  administration  of  the 
accreditation  program  would  result  in 
fees  that  would  be  so  high  that  they 
would  render  the  program  infeasible. 

As  explained  in  the  proposed  rule,  the 
administrative  expenses  that  we  expect 
to  incur  and  recover  will  be  for  items 
such  as  laboratory  fees  for  evaluating 
check  test  results  and  all  salaries,  travel 
expenses,  and  other  incidental  expenses 
incurred  by  APHIS  in  performing  the 
pre-accreditation  assessment.  As  long  as 
we  could  determine  that  it  would  be 
feasible  and  practical  to  establish  an 
accreditation  program  in  a  particular 
area  to  begin  with,  we  do  not  expect  that 
costs  related  to  those  activities  would  be 
prohibitive.  To  make  that  consideration 


clear,  we  have  amended  §  353.8(b)(1)  in 
this  final  rule  to  provide  that  APHIS 
will  make  a  determination  regarding  the 
practicality  of  establishing  an 
accreditation  program  in  a  particular 
area  before  begiiming  the  process  of 
developing  the  standards  that  would  be 
applicable  to  accreditation  in  that  area. 
Further,  participation  in  the 
accreditation  program  will  be  voluntary, 
and  an  estimate  of  costs  will  be 
provided  to  each  applicant  before 
APHIS  begins  any  accreditation-related 
activities,  so  there  will  be  ample 
opportunity  for  the  applicant  to 
consider  whether  accreditation  will  be 
desirable  from  a  cost  perspective. 
One  commenter  stated  mat  the 
services  of  accredited  facilities  could 
become  very  expensive  for  industry  if 
private  entities  providing  services 
charged  enough  to  cover  their  expenses. 
The  commenter  concluded  that  because 
some  State  agencies  charge  less  than 
what  is  actually  necessary  to  cover  their 
expenses,  the  fees  charged  by  private 
facilities  will  likely  exceed  the  fees 
charged  by  government  facilities. 
Although  it  is  possible  that  an 
accredited  entity  could  charge  a  higher 
fee  than  a  public  agency,  a  customer 
may  still  choose  to  use  the  accredited 
entity's  services  if  the  customer  receives 
an  added  benefit  such  as  faster  reporting 
of  results.  However,  if  an  accredited 
entity  charges  fees  that  are  perceived  to 
be  too  high  by  prospective  customers,  it 
is  likely  that  those  customers  would 
take  their  business  elsewhere,  i.e.,  to  a 
government  facihty  or  other  accredited 
facility.  Private  entities  providing 
inspection  or  testing  services  will  be 
subject  to  the  same  market  forces  as  any 
other  entity  providing  services  and  will 
have  to  maintain  a  competitive  fee 
schedule  to  remain  in  business. 

Standards  for  Field  Inspection 

One  commenter  agreed  that  the  four 
major  accreditation  assessment  areas 
(physical  plant,  equipment,  methods  of 
testing  or  inspection,  and  personnel) 
were  appropriate,  but  stated  that  quality 
control  is  more  problematic  regarding 
the  accreditation  of  field  inspectors.  The 
commenter  noted  that  an  accreditor 
cannot  place  a  diseased  or  infested  plant 
in  a  field  as  part  of  a  pre-accreditation 
assessment  to  see  if  it  is  detected  and 
reported.  The  commenter  concluded  by 
stating  that  special  attention  must  be 
given  to  the  need  for  credible 
assessment  mechanisms  when  standards 
are  set  for  accrediting  private  entities  to 
perform  field  inspections. 

We  acknowledge  that  assessing 
proficiency  in  the  area  of  field 
inspection  may  prove  to  be  more  of  a 
challenge  than  assessing  proficiency  in 


the  somewhat  more  easily  quantifiable 
area  of  laboratory  testing.  The 
development  of  specific  standards  for 
accreditation  to  conduct  field 
inspections  (as  well  as  all  other  specific 
standards)  will  be  a  collaborative 
process,  as  APHIS  will  seek  the  input, 
cooperation,  and  comments  of  industry, 
academic,  government,  or  other 
personnel  with  expertise  or  interest  in 
the  areas  that  will  be  assessed.  We  are 
confident  that  this  collaborative  process 
will  result  in  field  inspection 
accreditation  standards  that  will 
provide  an  accurate  assessment  of  an 
individual  or  entity  seeking 
accreditation  in  that  area. 

Withdrawal  or  Denial  of  Accreditation 

One  commenter  was  concerned  that 
the  10  days  that  would  be  provided  for 
the  operator  of  a  facility  to  appeal  a 
denial  or  withdrawal  of  accreditation 
would  not  allow  enough  time  to  develop 
an  adequate  appeal.  The  commenter 
stated  that  30  days  should  be  provided 
to  file  an  appeal,  and  that  the 
Administrator's  decision  regarding  an 
appeal  should  also  be  made  within  30 
days,  rather  than  the  proposed  "as 
promptly  as  circumstances  permit." 

We  do  not  believe  that  it  is  necessary 
to  extend  the  time  for  a  person  to  submit 
an  appeal.  To  appeal  a  denial,  the 
operator  must  provide  the  reasons  why 
he  or  she  believes  that  accreditation  was 
wrongfully  denied;  to  appeal  a 
withdrawal,  the  operator  must  provide 
all  of  the  facts  and  reasons  upon  which 
he  or  she  relies  to  show  that  the  reasons 
for  the  proposed  withdrawal  are 
incorrect  or  do  not  support  the 
withdrawal.  Because  APHIS  will  inform 
the  operator  of  all  of  the  reasons  on 
which  it  based  its  denial  or  withdrawal 
of  accreditation,  and  the  appeal  is,  in 
essence,  the  operator's  specific  response 
to  each  of  those  stated  reasons,  we 
believe  that  10  days  is  a  sufficient 
amount  of  time  for  an  operator  to 
prepare  an  appeal.  Although  the 
Administrator  will,  in  most  cases,  be 
able  to  respond  to  an  appeal  in  less  than 
the  30-day  limit  suggested  by  the 
commenter,  we  have  retained  "as 
promptly  as  circumstances  permit"  as 
the  time  frame  for  the  Administrator's 
decision  so  as  not  to  limit  our  abiUty  to 
investigate  or  review  the  circumstances 
surrounding  a  withdrawal  or  denial  in 
light  of  the  information  provided  in  the 
appeal. 

"Two  other  commenters  were 
concerned  about  the  length  of  time  that 
could  potentially  pass  before  the 
withdrawal  of  a  facility's  accreditation 
became  effective  due  to  the  proposed 
provisions  for  the  operator  to  appeal  the 
withdrawal.  Both  commenters  stated 
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that  allowing  ^n  accredited  entity  to 
continue  to  p^fonn  phytosanitary  work 
while  an  appeal  was  filed  and  heard 
could  result  in  the  issuance  of 
additional  invalid  phytosanitary 
certificates.  Oie  of  those  conunenters 
further  stated  that  the  proposed 
provision  for  immediate  withdrawal  to 
protect  "publifc  health,  interest,  or 
safety"  constimted  a  high  legal  standard 
that  might  be  fasily  and  often 
challenged. 

As  noted  by  one  of  the  commenters, 
the  regulation!  i  will  provide  for  the 
withdrawal  of  a  facility's  accreditation 
to  become  effective  immediately  when 
the  Administrator  determines  that  an 
immediate  wit[hdrawal  action  is 
necessary  to  pi-otect  the  public  health, 
interest,  or  saffety.  The  withdrawal  will 
be  effective  upon  oral  or  written 
notification.  Whichever  is  earlier,  to  the 
operator  of  th^  facility  and  will  continue 
in  effect  pending  the  completion  of  the 
proceeding,  and  any  judicial  review  of 
the  proceedin|,  unless  otherwise 
ordered  by  th0  Administrator.  Because  a 
credible  phytosanitary  export 
certification  program,  which  greatly 
facilitates  U.Si  export  trade  in  plants 
and  plant  products,  is  clearly  in  the 
public  interest,  we  believe  that  we  can 
justify  the  immediate  withdrawal  of  a 
facihty's  accreditation  when 
drcimistance^  warrant. 

Accreditation  \of  Government  Facilities 

Several  concenters  discussed  the 
apparent  disparity  between  the 
requirements  for  government  and  non- 
government facilities,  each  making  an 
argument  for  a  different  degree  of 
uniformity  berween  the  public  and 
private  facilities.  One  commenter  stated 
that  APHIS  shpuld  provide  goveniment 
facilities  with: copies  of  the  standards 
and  procedures  and  minimum 
recordkeeping  guidelines,  and  should 
provide  training  in  the  standards  at  no 
charge  to  the  government  faciUty  as  part 
of  the  cooperative  agreement  between 
APHIS  and  thte  States.  A  second 
commenter  stated  that  APHIS  should 
require  all  enl|ities,  both  government 
and  non-government,  to  conduct  their 
diagnostic  tests  or  field  inspections  in 
accordance  with  the  standards  and 
procedures.  A  third  commenter 
suggested  tha^  government  facilities 
should  be  able  to  become  accredited  if 
they  choose  to  do  so,  while  a  fourth 
commenter  stated  that  accreditation 
should  be  required  for  both  government 
and  non-govetTunent  facilities.  Another 
commenter  stated  that  the  draft  North 
American  Plapt  Protection  Organization 
(NAPPO)  accieditation  standards 
mentioned  inithe  proposed  rule  clearly 
state  that  all  persoimel  carrying  out  the 


same  phytosanitary  certification 
inspection  functions,  be  they 
government  or  non-government 
personnel,  must  meet  the  same 
standards,  so  government  facilities 
should  be  required  to  be  accredited.  All 
of  these  commenters  cited  the  need  for 
standard  testing  and  inspection 
protocols  and  warned  that  failure  to 
provide  for  coordination  in  that  area 
could  result  in  discrepancies  in  the  U.S. 
phytosanitary  certification  system  and  a 
subsequent  erosion  in  the  confidence  of 
importing  countries  with  regard  to  that 
system. 

The  accreditation  provided  for  by  the 
final  rule  is,  in  essence,  the  means  by 
which  APHIS  can  approve  a  non- 
government facility  to  perform,  in  an 
official  capacity,  the  same  tests  or 
inspections  that  Federal  and  State 
laboratories  and  persormel  currently 
perform  in  support  of  the  phytosanitary 
export  certification  program.  As  such, 
there  is  no  reason  to  require  facilities 
operated  by  a  State  or  other 
governmental  entity  to  become 
accredited.  That  being  said,  we  do  agree 
with  those  commenters  who  have 
pointed  out  the  need  for  standardization 
and  uniformity  in  phytosanitary  testing 
and  inspection.  When  developing 
specific  standards  for  a  particular  area 
of  accreditation,  we  will  solicit  and 
encourage  the  participation  of  all 
interested  parties  in  the  public  and 
private  sectors  and  academia,  and  we 
expect  the  resulting  standards  will 
reflect  the  best  available  science, 
processes,  and  methods.  Once 
completed,  those  standards  will  be  used 
not  only  to  evaluate  facilities  seeking 
accreditation,  but  will  be  distributed  to 
Federal  and  State  facilities  performing 
phytosanitary  certification  work  to 
ensiu-e  that  they  are  using  the  best 
available  science,  processes,  and 
methods. 

Promulgation  of  Standards 

Several  commenters  were  concerned 
that  the  specific  standards  for 
accreditation  would  be  subject  to  notice 
and  comment  rulemaking  after  they  had 
been  developed  and  before  they  could 
be  applied  to  the  accreditation  of  non- 
government facilities.  These 
commenters  stated  that  having  to 
publish  standards  in  the  Federal 
Register  would  result  in  delays  that 
would  have  a  negative  effect  on  the 
entire  accreditation  program.  Most  of 
these  commenters  stated  that  APHIS 
must  make  a  clear  distinction  between 
those  standards  that  would  require 
pubUcation  in  the  Federal  Register  and 
those  that  would  not,  suggesting  that 
basic,  generally  applicable  standards 
might  be  promulgated  through 


rulemaking,  while  items  with  more 
limited  appUcability,  such  as  the 
protocols  for  a  specific  test,  could  be 
made  available  as  part  of  the  guidelines 
that  apply  to  a  specific  area  of 
accreditation. 

We  recognize  the  commenters' 
concerns  and  agree  that  the 
development  and  promulgation  of 
specific  standards  must  be 
accomplished  in  a  manner  that  will 
allow  die  program  to  grow  and  adapt  to 
new  technologies  without  imdue 
process-driven  delays.  At  the  same  time, 
however,  we  must  balance  that  desire 
for  responsiveness  and  flexibility  with 
the  need  for  program  standards  that  are 
enforceable  and  that  have  been 
developed  with  the  necessary  level  of 
pubUc  participation.  Because  this  final 
rule  only  makes  specific  accreditation 
programs  possible  and  does  not  itself 
contain  {my  specific  standards,  it  is 
difficult  to  conclusively  define  what 
will  and  will  not  be  included  when 
standards  are  published.  As  an  example, 
an  accreditation  standard  might  call  for 
a  particular  test  to  be  performed;  while 
the  type  and  purpose  of  the  test  will  be 
published  with  the  criteria  for 
interpreting  test  results  and  other 
aspects  of  the  standard,  the  detailed 
instructions  and  protocols  for 
conducting  the  actual  test  itself  would 
not  necessarily  have  to  be  published. 
Otir  goal  is  to  develop  and  promulgate 
standards  in  a  manner  that  will  allow 
the  process  to  be  responsive  and  flexible 
while  ensuring  that  the  standards 
themselves  are  fair  and  enforceable. 

Use  of  Subcontractors 

Four  of  the  commenters  were 
concerned  about  the  provisions  of  the 
proposed  rule  that  would  allow  the  use 
of  subcontractors  by  accredited 
facilities.  One  comment,  from  a  foreign 
agricultiu-al  agency,  stated  that  his 
agency  viewed  the  use  of  subcontractors 
as  a  further  delegation  by  APHIS  of  its 
phytosanitary  certification  duties.  The 
commenter  closed  by  saying  that  APHIS 
must  negotiate  such  delegations  with  its 
foreign  counterparts  before  proceeding 
with  allowing  the  use  of  contractors. 
The  second  commenter  noted  that 
although  the  proposed  rule  would 
provide  for  a  review  of  a  subcontractor's 
qualifications,  there  are  no  Umits  placed 
on  the  services  the  subcontractor  could 
provide.  The  commenter  was  concerned 
that  an  accredited  facility  might  use  a 
subcontractor  to,  for  example,  entirely 
conduct  a  test  that  the  faciUty  had  been 
accredited  to  conduct.  The  commenter 
also  pointed  out  that  the  proposed  rule 
did  not  prohibit  a  subcontractor  to  itself 
use  a  subcontractor.  The  third 
commenter  was  concerned  that  an 
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accredited  facility  that  was  facing  the 
withdrawal  of  its  accreditation  might 
attempt  to  shift  the  blame  for  their 
shortcomings  to  a  subcontractor  and 
simply  fire  one  subcontractor  and  hire 
another  in  an  effort  to  retain 
accreditation.  The  fourth  commenter 
stated  that  allowing  the  use  of . 
subcontractors  by  accredited  facilities 
would  make  it  very  difficult  to  maintain 
program  credibility  and  would  allow  for 
too  much  extended  habiUty. 

We  believe  that  all  four  of  the 
commenters  have  made  valid  points  that 
bring  into  question  the  advisability  of 
allowing  accredited  facilities  to  use 
subcontractors.  Therefore,  in  this  final 
rule,  we  have  eliminated  the  reference 
to  the  use  of  subcontractors  that  had 
been  in  §  353.8(b)(3)(iv)  of  the  proposed 
rule. 

Use  of  International  Standards 

Two  of  the  commenters  recommended 
that  APHIS  utilize  private  sector 
accreditation  services  for  government 
and  non-government  laboratories.  These 
commenters  stated  that  accrediting 
laboratories  in  acLordance  with  the 
International  Standards  Organization's 
(ISO's)  internationally  recognized  ISO 
Guide  25  would  be  a  more  reasonable 
and  less  biu-densome  approach  to 
accreditation  and  would  be  more  easily 
recognized  internationally.  One 
commenter  noted  that  other  Federal 
agencies  accept  third-party  laboratory 
accreditation  in  areas  such  as 
enviroiunental  lead  and  asbestos  or 
electromagnetic  compatibility  testing. 
Additionally  ..that  commenter  stated, 
Public  Law  104-113  mandates  the 
utilization  of  private  sector  laboratory 
accreditation  services. 

As  explained  above  in  the  response  to 
a  previous  comment,  the  accreditation 
program  provided  by  this  final  rule  is  a 
way  for  APHIS  to  approve  a  non- 
government facility  to  perform  tests  or 
inspections  in  support  of  the 
phytosanitary  export  certification 
program.  The  program  is  not  intended 
as,  nor  has  it  been  presented  as,  a  full- 
blown laboratory  evaluation  and 
accreditation  program  such  as  those 
provided  under  the  auspices  of  the  ISO. 
The  underlying  principles  of  ISO 
certification,  such  as  quality 
doamientation  and  accountability, 
certainly  will  be  applied  when  specific 
standards  are  developed,  but  we  do  not 
believe  that  it  is  necessary  for  a  non- 
government facility  to  receive  ISO  25 
certification  before  it  can  perform 
testing  or  inspection  services  imder  the 
phytosanitary  export  certification 
program. 


Qualifications 

One  commenter  asked  what  the 
minimiun  qualifications  for  the 
accreditation  of  these  private 
phytosanitary  services  would  be,  and 
how  and  when  the  standards  would  be 
established.  Two  other  commenters 
stated  that  the  minimiun  qualifications 
for  accredited  inspectors  must  be 
estabUshed  and  should  be  at  least  equal 
to  the  minimum  qualifications  required 
of  coimty.  State,  or  Federal  inspectors. 

Specific  qualifications  for  personnel 
involved  in  any  particular  area  of 
accreditation  are  not  within  the  scope  of 
this  final  rule.  As  discussed  in  the 
proposed  rule,  personnel  standards  are 
one  of  the  areas  in  which  non- 
government facilities  will  be  assessed 
and  will,  therefore,  be  one  of  the  areas 
for  which  specific  standards  will  be 
developed.  Generally  speaking,  the 
qualifications  of  employees  of  non- 
government facilities  will  be  similar  to 
those  of  government  laboratory 
personnel  and  inspectors.  The  draft 
NAPPO  standard  for  accreditation 
mentioned  in  the  proposed  rule  states 
that  accredited  personnel  should  not  be 
held  to  standards  that  are  higher  than 
those  for  government  personnel,  a 
concept  with  which  we  agree. 

Availability  of  Information 

Two  of  the  commenters  wanted  to 
know  if  the  information  generated  by 
accredited  facilities  in  the  course  of 
their  inspection  or  testing  activities 
would  be  available  for  review  by  APHIS 
or  its  State  cooperators.  One  of  the 
commenters  stated  such  data  must  be 
available  for  review  to  ensure  the 
vahdity  of  the  testing  process.  The  other 
commenter  stated  that  because  State 
plant  regulatory  agencies  are 
cooperators  with  APHIS  in  both  pest 
detection  and  export  commodity 
certification,  it  is  essential  that  States 
have  access  to  such  information  in  order 
to  maintain  the  credibility  of  their  own 
activities  in  those  areas. 

As  standards  are  developed  for 
.specific  areas  of  accreditation,  we  will 
ensure  that  recordkeeping  is  addressed 
in  a  manner  appropriate  to  each  area  of 
accreditation.  In  general,  we  expect  to 
require  that  records  related  to  a  facility's 
area  of  accreditation  be  made  available 
to  APHIS  during  the  pre-accreditation 
assessment  and  during  subsequent  post- 
accreditation  reviews  or  audits. 
Similarly,  the  specific  standards  will 
include,  as  appropriate,  provisions  for 
each  accredited  facility  to  report  pests 
and  diseases  to  APHIS  or  the  State  plant 
health  agency  for  further  action. 


Notification  of  Changes 

Two  commenters  noted  that  the 
proposed  regulations  call  for  a  facility  to 
notify  APHIS  "as  soon  as  circumstances 
permit"  when  there  is  a  change  in  key 
management  personnel  or  faciUty  staff, 
or  when  there  is  a  change  involving  the 
location,  ownership,  physical  plant, 
equipment,  or  relevant  conditions  at  the 
plant.  Both  commenters  stated  that  "as 
soon  as  circiunstances  permit"  was  too 
vague  a  time  frame  given  the  potential 
importance  of  such  changes.  One  of 
those  commenters  suggested  that  a 
facility  should  be  required  to  notify 
APHIS  vdthin  48  hours  of  such  changes, 
while  the  other  recommended  that 
notice  be  given  to  APHIS  within  10 
days.  We  agree  with  the  commenters 
that  a  more  concrete  time  frame  for 
notification  is  desirable  given  the 
potential  impact  of  such  changes,  so  we 
have  amended  paragraphs  (b)(4)(v)  and 
(b){4){vi)  of  §  353.8  to  require  the 
operator  of  a  facility  to  notify  APHIS  as 
soon  as  possible,  but  no  more  than  10 
days  following  its  occurrence,  of  any 
change  in  the  elements  set  forth  in  those 
paragraphs. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  amends  the  export 
certification  regulations  to  provide  for 
the  establishment  of  a  program  under 
which  non-government  facilities  may 
become  accredited  to  perform  si>ecific 
laboratory  testing  or  phytosanitary 
inspection  services  that  could  serve  as 
the  basis  for  the  issuance  of  Federal 
phytosanitary  certificates,  phytosanitary 
certificates  for  reexport,  or  export 
certificates  for  processed  plant  products. 
The  accreditation  criteria  for  particular 
laboratory  testing  and  phytosanitary 
inspection  services  will  be  developed  by 
APHIS  in  cooperation  with  other 
interested  individuals  or  government, 
industry,  academic,  or  research  entities. 
As  specific  accreditation  criteria  are 
developed,  the  accreditation  program 
will  provide  a  mechanism  for  qualified 
non-government  facilities  'o  become 
accredited  to  perform  testinp  or 
inspection  services  that  may  be  used  as 
supporting  documentation  for  the 
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issuance  of  celtificates  for  certain  plants 
or  plant  products. 

The  regulations  in  this  rule  are 
intended  only  to  provide  a  framework 
upon  which  accreditation  programs  for 
specific  functions  may  be  established, 
so  they  will  not,  in  and  of  themselves, 
entail  any  costs  to  APHIS  or  any  non- 
government f^ility.  However,  any 
specific  accreditation  program  that  is 
established  under  these  regulations  will 
entail  costs  to  both  the  entities  being 
accredited  an^  the  accrediting  body.  i.e.. 
APHIS.  Because  the  accreditation 
program  is  expected  to  be  self- 
supporting,  the  costs  to  APHIS  will  be 
recouped  thrdugh  accreditation  fees. 
The  fees  charied  by  APHIS  in 
connection  with  the  initial  accreditation 
of  a  non-govetnment  facility  and  the 
maintenance  of  that  accreditation  will, 
therefore,  have  to  be  adequate  to  recover 
the  costs  incuired  by  the  government  in 
the  course  of  APHIS'  accreditation 
activities.  We  expect  that  the  costs  that 
will  be  reimbursed  will  be  largely 
attributable  td  the  cost  of  transportation 
for  the  assessors  to  travel  to  the  ^te  of 
the  facility,  lodging  for  the  assessors, 
their  salary  aj)d  per  diem,  any 
laboratory  fees  charged  for  evaluating 
check  test  results,  and  administrative 
expenses.  Coats  for  specific 
accreditation  programs  will  vary 
depending  onj  the  range  of  activities  for 
which  a  facility  seeks  accreditation,  the 
number  of  assessors  needed  to 
adequately  conduct  a  pre-accreditation 
assessment,  tl^e  type  and  number  of  any 
proficiency  te(Bts  that  will  have  to  be 
conducted,  and  the  frequency  with 
which  post-accreditation  evaluation 
activities  sucl^  as  check  tests  and  site 
visits  will  haVe  to  be  conducted. 

The  regulations  stipulate  that  APHIS 
will  provide  an  estimate  of  its 
anticipated  fees  to  the  operator  of  the 
facility  prior  ^o  undertaking  any 
activities  that  will  result  in  fees  being 
charged  to  a  (facility.  Participation  in 
any  accreditation  program  developed 
under  these  regulations  will  be 
volimtary.  Atjthis  time,  we  estimate  that 
15  individual  non-government  facilities 
are  likely  to  seek  and  maintain 
accreditation  annually  on  about  82 
accredited  procedures,  as  long  as  the 
costs  of  parti(|ipating  in  an  accreditation 
program  are  lower  than  the  benefits  they 
receive  from  the  program.  As  a  result, 
this  program  Will  have  to  meet  the  test 
of  the  marketplace. 

The  domestic  seed  industry,  through 
the  Americai^  Seed  Trade  Association, 
has  indicated]  its  interest  in  establishing 
an  accreditation  program  for  seed  health 
testing  and  field  inspection  of  seed,  so 
we  have  used  the  domestic  seed 
industry  to  il  ustrate  the  potential 


benefits  that  may  result  &x)m  the 
establishment  of  specific  accreditation 
programs. 

Tne  seed  industry  is  expected  to 
benefit  from  the  establishment  of  an 
accreditation  program  because  domestic 
seed  exporters  routinely  require  the 
services  of  inspectors  and  agents  in 
order  to  obtain  the  phytosanitary 
certification  required  by  most,  if  not  all. 
importing  countries;  benefits  can  be 
realized  in  terms  of  more  timely 
certifications,  which  in  turn  can  lead  to 
reduced  costs  as  well  as  increased  U.S. 
exports. 

The  value  of  seed  exported  from  the 
United  States  to  other  countries 
continues  to  grow  rapidly,  from  $665 
million  in  1994-95  (July  to  Jime).  to 
$705  million  in  1995-96.  to  more  than 
$800  million  projected  for  1996-97. 
There  has  been  a  concomitant  rise  in 
demand  for  laboratory  testing  and 
phytosanitary  inspection  services  to 
meet  other  coim tries'  import 
requirements.  The  ability  of  Federal. 
State,  and  county  testing  and  inspection 
services  to  meet  this  growing  demand 
will  be  increasingly  strained.  Already 
there  are  instances  in  which  the 
accreditation  of  non-government 
facilities  would  have  prevented  the  loss 
of  export  sales. 

For  example,  some  seed  export 
opportunities  have  been  forfeited 
because  the  results  of  pre-harvest  field 
inspections  are  usually  not  known  until 
after  harvest.  It  is  common  for  seed  from 
several  fields  to  be  blended  before 
shipment.  If  the  sample  from  one  field 
is  subsequently  reported  to  contain  an 
actionable  pest,  then  none  of  the 
blended  seed — which  may  have  been 
harvested  from  as  many  as  eight  or  nine 
fields — could  be  exported.  In  one  case 
in  which  this  occurred,  the  affected  seed 
company  lost  foreign  sales  worth 
$250,000.  Such  losses  are  much  less 
likely  to  occur  if  there  is  more  timely 
reporting  of  pre-harvest  inspections; 
accredited  non-government  inspection 
facilities  may  be  able  to  make  such 
timely  reports.  In  general,  non- 
government testing  and  inspection 
services  are  expected  to  be  completed 
with  minimal  delay,  leading  to  greater 
marketing  flexibility  and  lower  risk  of 
lost  sales. 

Additional  benefits,  of  even  greater 
potential  significance,  can  be  gained 
through  the  standardization  of  testing 
and  inspection  protocols  that  will  result 
from  the  establishment  of  accreditation 
standards,  particularly  when 
internationally  recognized  standards  are 
used.  Major  seed  trading  partners  of  the 
United  States,  such  as  Canada,  France, 
and  The  Netherlands,  have  national 
seed  health  organizations  that  address 


seed  health  issues  in  part  by  employing 
laboratory  accreditation  protocols.  'The 
standards  that  will  underlie  the 
accreditation  of  non-government 
facilities  in  the  United  States  can  help 
reduce  the  differences  among 
international  phytosanitary  regulations, 
thereby  expediting  U.S.  seed  exports. 

Accreditation  of  non-government 
facilities,  by  promoting  more 
streamlined  exports  based  on 
internationally  recognized  standards, 
can  also  be  expected  to  benefit  exports 
outside  of  the  seed  industry.  As  a  self- 
supporting  system,  private  firms  that 
expect  benefits  in  excess  of  costs  of 
accreditation  are  likely  to  participate.  In 
addition  to  the  net  benefits  received  by 
these  firms  directly,  society  as  a  whole 
will  benefit  from  enhanced  trade. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0130. 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  urmecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  7  CFR  Part  353 

Exports,  Plant  diseases  and  pests, 
Reporting  and  recordkeeping 
requirements. 
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Accordingly,  we  are  amending  7  CFR 
part  353  as  follows: 

PART  353— EXPORT  CERTIFICATION 

1.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a;  21  U.S.C.  136 
and  136a;  44  U.S.C  35;  7  CFR  2.22,  2.80,  and 
371.2(c). 

2.  In  §  353.1,  a  definition  of  non- 
government facility  is  added,  in 
alphabetical  order,  to  read  as  follows: 

§353.1    Definitions. 

•  •        »        •        » 

Non-government  facility.  A 
laboratory,  research  facility,  inspection 
service,  or  other  entity  that  is 
maintained,  at  least  in  part,  for  the 
piirpose  of  providing  laboratory  testing 
or  phytosanitary  inspection  services  and 
that  is  not  operated  by  the  Federal 
Government  or  by  the  government  of  a 
State  or  a  subdivision  of  a  State. 
»        *        *        *        * 

3.  In  §  353.7,  paragraphs  (a)(4),  (b)(4), 
and  (c)(4)  are  each  amended  by  adding 
a  new  sentence  at  the  end  of  each 
paragraph  to  read  as  follows: 

f  353.7    CwtificatM. 
(a)  *  •  • 

(4)  *  *  *  The  Administrator  may  also 
authorize  inspectors  to  issue  a 
certificate  on  the  basis  of  a  laboratory 
test  or  an  inspection  performed  by  a 
non-government  facility  accredited  in 
accordance  with  §  353.8. 

•  •        •        •        • 

(b)«** 

(4)  *  *  *  The  Administrator  may  also 
authorize  inspectors  to  issue  a 
certificate  ou  the  basis  of  a  laboratory 
test  or  an  inspection  performed  by  a 
non-government  facility  accredited  in 
accordance  with  §  353.8. 

•  *        *        •        * 

(c)  *  *  * 

(4)  *  *  *  The  Administrator  may  also 
authorize  inspectors  to  issue  a 
certificate  on  the  basis  of  a  laboratory 
test  or  an  inspection  performed  by  a 
non-govermnent  facility  accredited  in 
accordance  with  §  353.8. 

•  *        *        *        *       " 

4.  A  new  §  353.8  is  added  to  read  as 
follows: 

§  353.8    Accreditation  of  non-government 
facilities. 

(a)  The  Administrator  may  accredit  a 
non-government  facility  to  perform 
specific  laboratory  testing  or 
phytosanitary  inspection  services  if  the 
Administrator  determines  that  the  non- 


government facility  meets  the  criteria  of 
paragraph  (b)  of  this  section. ' 

(1)  A  non-government  facility's 
compliance  with  the  criteria  of 
paragraph  (b)  of  this  section  shall  be 
determined  through  an  assessment  of 
the  facility  and  its  fitness  to  conduct  the 
laboratory  testing  or  phytosanitary 
inspection  services  for  which  it  seeks  to 
be  accredited.  If,  after  evaluating  the 
results  of  the  assessment,  the 
Administrator  determines  that  the 
facility  meets  the  accreditation  criteria, 
the  facility's  application  for 
accreditation  will  be  approved. 

(2)  TTie  Administrator  may  deny 
accreditation  to,  or  withdraw  the 
accreditation  of,  any  non-government 
facility  to  conduct  laboratory  testing  or 
phytosanitary  inspection  services  upon 
a  determination  that  the  facifity  does 
not  meet  the  criteria  for  accreditation  or 
maintenance  of  accreditation  under 
paragraph  (b)  of  this  section  and  has 
failed  to  take  the  remedial  action 
recommended  to  correct  identified 
deficiencies. 

(i)  In  the  case  of  a  denial,  the  operator 
of  the  facility  will  be  informed  of  the 
reasons  for  the  denial  and  may  appeal 
the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  notification  of  the  denial.  The 
appeal  must  include  all  of  the  facts  and 
reasons  upon  which  the  person  reUes  to 
show  that  the  faciUty  was  wrongfully 
denied  accreditation.  The  Administrator 
will  grant  or  deny  the  appeal  in  writing 
as  promptly  as  circumstances  permit, 
stating  the  reason  for  his  or  her 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  will  be  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator. 

(ii)  In  the  case  of  withdrawal,  before 
such  action  is  taken,  the  operator  of  the 
facility  will  be  informed  of  the  reasons 
for  the  proposed  withdrawal.  The 
operator  of  the  faciUty  may  appeal  the 
proposed  withdrawal  in  writing  to  the 
Administrator  within  10  days  after 
being  informed  of  the  reasons  for  the 
proposed  withdrawal.  The  appeal  must 
include  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
reasons  for  the  proposed  withdrawal  are 
incorrect  or  do  not  support  the 
withdrawal  of  the  accreditation  of  the 
facility.  The  Administrator  will  grant  or 
deny  the  appeal  in  writing  as  promptly 
as  circumstances  permit,  stating  the 
reason  for  his  or  her  decision.  If  there 
is  a  conflict  as  to  any  material  fact,  a 


■  A  list  of  accredited  non-government  facilities 
may  be  obtained  by  writing  to  Phytosanitary  Issues 
Management,  PPQ.  APHIS.  4700  River  Road.  Unit 
140.  Riverdale.  MD  20737-1236. 


hearing  will  be  held  to  resolve  the 
conflict.  Rules  of  practice  concerning 
the  hearing  will  be  adopted  by  the 
Administrator.  However,  withdrawal 
shall  become  effective  pending  final 
determination  in  the  proceeding  when 
the  Administrator  determines  that  such 
action  is  necessary  to  protect  the  pubhc 
health,  interest,  or  safety.  Such 
withdrawal  will  be  effective  upon  oral 
or  written  notification,  whichever  is 
earlier,  to  the  operator  of  the  facility.  In 
the  event  of  oral  notification,  written 
confirmation  will  be  given  as  promptly 
as  circumstances  allow.  This 
withdrawal  will  continue  In  effect 
pending  the  completion  of  the 
proceeding,  and  any  judicial  review 
thereof,  unless  otherwise  ordered  by  the 
Administrator. 

(3)  The  Administrator  will  withdraw 
the  accreditation  of  a  non-government 
facility  if  the  operator  of  the  faciUty 
informs  APHIS  in  writing  that  the 
facility  wishes  to  terminate  its 
accredited  status. 

(4)  A  non-govemment  facility  whose 
accreditation  has  been  denied  or 
withdrawn  may  reapply  for 
accreditation  using  the  appUcation 
procedures  in  paragraph  (b)  of  this 
section.  If  the  facility's  accreditation 
was  denied  or  withdrawn  under  the 
provisions  of  paragraph  (a)(2)  of  this 
section,  the  facility  operator  must 
include  with  the  application  written 
documentation  specifying  what  actions 
have  been  taken  to  correct  the 
conditions  that  led  to  the  denial  or 
withdrawal  of  accreditation. 

(5)  All  information  gathered  during 
the  course  of  a  non-govemment 
facility's  assessment  and  during  the 
term  of  its  accreditation  will  be  treated 
by  APHIS  with  the  appropriate  level  of 
confidentiality,  as  set  forth  in  the  U.S. 
Department  of  Agriculture's 
administrative  regulations  in  §  1.11  of 
this  title. 

(b)  Criteria  for  accreditation  of  non- 
govemment  facilities.  (1)  Specific 
standards  for  accreditation  in  a 
particular  area  of  laboratory  testing  or 
phytosanitary  inspection  are  set  forth  in 
this  part  and  may  be  obtained  by  writing 
to  APHIS.  If  specific  standards  for 
accreditation  in  a  particular  area  of 
laboratory  testing  or  phytosanitary 
inspection  have  not  been  promulgated 
by  APHIS,  and  the  Administrator 
determines  that  accreditation  in  that 
area  is  practical,  APHIS  will  develop 
appropriate  standards  applicable  to 
accreditation  in  the  area  for  which  the 
non-govemment  facihty  is  seeking 
accreditation  and  publish  a  notice  of 
proposed  rulemaking  in  'he  Federal 
Register  to  Inform  the  pubUc  and  other 
interested  persons  of  the  opportunity  to 


1106 


Federal  Register / Vol.  64,  No.  5 /Friday,  January  8,  1999 /Rules  and  Regulations 


comment  on  anq  participate  in  the 
development  of  those  standards. 

(2)  The  operator  of  a  non-government 
facility  seeking  4ccreditation  to  conduct 
laboratory  testing  or  phytosanitary 
inspection  shall  ^ubmit  an  application 
to  the  Administrator.  The  application 
must  be  completjed  and  signed  by  the 
operator  of  the  U  icility  or  his  or  her 
authorized  representative  and  must 
contain  the  foUoiving: 

(i)  Legal  nameiand  full  address  of  the 
facility;  I 

(ii)  Name,  address,  and  telephone  and 
fax  number  of  the  operator  of  the  facility 
or  his  or  her  authorized  representative; 

(iii)  A  descripljion  of  the  facility, 
including  its  physical  plemt,  primary 
function,  scope  qf  operation,  and,  if 
appUcable,  its  relationship  to  a  larger 
corporate  entity;  land 

(iv)  A  description  of  the  specific 
laboratory  testing  or  phytosanitary 
inspection  serviqes  for  which  the 
facility  is  seeking  accreditation. 

(3)  Upon  receipt  of  the  application, 
APHIS  will  reviekv  the  application  to 
identify  the  scope  of  the  assessment  that 
will  be  required  |o  adequately  review 
the  facility's  fitntss  to  conduct  the 
laboratory  testing  or  phytosanitary 
inspection  servi^s  for  which  it  is 
seeking  accreditation.  Before  the 
assessment  of  thQ  facility  begins,  the 
applicant's  representative  must  agree,  in 
writing,  to  fulfill  the  accreditation 
procedure,  especially  to  receive  the 
assessment  team,  to  supply  any 
information  neecled  for  the  evaluation  of 
the  facility,  and  t^  enter  into  a  trust 
fund  agreement  ajs  provided  by 
paragraph  (c)  of  this  section  to  pay  the 
fees  charged  to  the  applicant  facility 
regardless  of  the  tesult  of  the  assessment 
and  to  pay  the  chlarges  of  subsequent 
maintenance  of  tie  accreditation  of  the 
facility.  Once  the  agreement  has  been 
signed,  APHIS  will  assemble  an 
assessment  team  and  commence  the 
assessment  as  soqn  as  circumstances 
permit.  The  assessment  team  will 
measure  the  facility's  fitness  to  conduct 
the  laboratory  tes^g  or  phytosanitary 
inspection  services  for  which  it  is 
seeking  accreditation  against  the 
specific  standards  identified  by  the 
Administrator  foj  those  services  by 
reviewing  the  facility  in  the  following 
areas:  | 

(i)  Physical  pJa^t.  The  facility's 
physical  plant  (e.g.,  laboratory  space, 
office  space,  greenhouses,  vehicles,  etc.) 
must  meet  the  criteria  identified  in  the 
accreditation  stai^dards  as  necessary  to 
properly  conduct  the  laboratory  testing 
or  phytosanitary  inspection  services  for 
which  it  seeks  accreditation. 

(ii)  Equipment.  The  facility's 
personnel  must  possess  or  have 


unrestricted  access  to  the  equipment 
(e.g.,  microscopes,  computers,  scales, 
triers,  etc.)  identified  in  the 
accreditation  standards  as  necessary  to 
properly  conduct  the  laboratory  testing 
or  phytosanitary  inspection  services  for 
which  it  seeks  accreditation.  The 
calibration  and  monitoring  of  that 
equipment  must  be  documented  and 
conform  to  prescribed  standards. 

(iii)  Methods  of  testing  or  inspection. 
The  facihty  must  have  a  quality  manual 
or  equivalent  documentation  that 
describes  the  system  in  place  at  the 
facility  for  the  conduct  of  the  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  the  facility  seeks 
accreditation.  The  manual  must  be 
available  to,  and  in  use  by,  the  facility 
personnel  who  perform  the  services. 
The  methods  and  procediires  followed 
by  the  facility  to  conduct  the  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  it  seeks  accreditation 
must  be  commensurate  with  those 
identified  in  the  accreditation  standards 
and  must  be  consistent  with  or 
equivalent  to  recognized  international 
standards  for  such  testing  or  inspection. 

(iv)  Personnel.  The  management  and 
facility  personnel  accountable  for  the 
laboratory  testing  or  phytosanitary 
inspection  services  for  which  the 
faciUty  is  seeking  accreditation  must  be 
identified  and  must  possess  the  training, 
education,  or  experience  identified  in 
the  accreditation  standards  as  necessary 
to  properly  conduct  the  testing  or 
inspection  services  for  which  the 
facility  seeks  accreditation,  and  that 
training,  education,  or  experience  must 
be  dociunented. 

(4)  To  retain  accreditation,  the  facility 
must  agree  to: 

(i)  Observe  the  specific  standards 
applicable  to  its  area  of  accreditation; 

(ii)  Be  assessed  and  evaluated  on  a 
periodic  basis  by  means  of  proficiency 
testing  or  check  samples; 

(iii)  Demonstrate  on  request  that  it  is 
able  to  perform  the  tests  or  inspection 
services  representative  of  those  for 
which  it  is  accredited; 

(iv)  Resolve  all  identified  deficiencies; 

(v)  Notify  APHIS  as  soon  as  possible, 
but  no  more  than  10  days  following  its 
occiurence,  of  any  change  in  key 
management  personnel  or  facihty  staff 
accountable  for  the  laboratory  testing  or 
phytosanitary  inspection  services  for 
which  the  facility  is  accredited;  and 

(vi)  Report  to  APHIS  as  soon  as 
possible,  but  no  more  than  10  days 
following  its  occurrence,  any  change 
involving  the  location,  ownership, 
physical  plant,  equipment,  or  other 
conditions  that  existed  at  the  facility  at 
the  time  accreditation  was  granted. 


(c)  Fees  and  trust  fund  agreement. 
The  fees  charged  by  APHIS  in 
connection  with  the  initial  accreditation 
of  a  non-government  facility  and  the 
maintenance  of  that  accreditation  shall 
be  adequate  to  recover  the  costs 
incurred  by  the  government  in  the 
course  of  APHIS'  accreditation 
activities.  To  cover  those  costs,  the 
operator  of  the  facility  seeking 
accreditation  must  enter  into  a  trust 
fund  agreement  with  APHIS  imder 
which  the  operator  of  the  facility  will 
pay  in  advance  all  estimated  costs  that 
APHIS  expects  to  incur  through  its 
involvement  in  the  pre-accreditation 
assessment  process  and  the 
maintenance  of  the  facility's 
accreditation.  Those  costs  shall  include 
administrative  expenses  incurred  in 
those  activities,  such  as  laboratory  fees 
for  evaluating  check  test  results,  and  all 
salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  the  APHIS  in 
performing  those  activities.  The 
operator  of  the  faciUty  must  deposit  a 
certified  or  cashier's  check  with  APHIS 
for  the  amount  of  the  costs,  as  estimated 
by  APHIS.  If  the  deposit  is  not  sufficient 
to  meet  all  costs  inciured  by  APHIS,  the 
operator  of  the  facility  must  deposit 
another  certified  or  cashier's  check  with 
APHIS  for  the  amount  of  the  remaining 
costs,  as  determined  by  APHIS,  before 
APHIS'  services  will  be  completed. 
After  a  final  audit  at  the  conclusion  of 
the  pre-accreditation  assessment,  any 
overpayment  of  funds  will  be  returned 
to  the  operator  of  the  facility  or  held  on 
account  until  needed  for  future 
activities  related  to  the  maintenance  of 
the  facility's  accreditation. 

Done  in  Washington,  DC,  this  5th  day  of 
January  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-396  Filed  1-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9a-NM-07-AD;  Amendment 
39-10978;  AD  99-01-13] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtNJS  IModei 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
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ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319.  A320,  and  A321  series  airplanes, 
that  requires  modification  of  the 
airplane  wiring  to  separate  the  electrical 
inputs  sent  by  the  engine  interface  imits 
(EIU)  to  certain  probe  heat  computers 
(PHC).  This  amendment  is  prompted  by 
the  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  simultaneous  loss 
of  heating  to  pitot  probes  1  and  3,  which 
could  result  in  incorrect  airspeed 
indications  to  both  the  pilot's  and  first 
officer's  airspeed  indication  systems. 
Malfunction  of  these  systems  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  February  12. 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  October  27, 1998  (63  FR 
57263).  That  action  proposed  to  require 
modification  of  the  airplane  wriring  to 
separate  the  electrical  inputs  sent  by  the 
engine  interface  units  (EIU)  to  certain 
probe  heat  computers  (PHC). 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
three  comments  received. 

All  of  the  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  150  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  wrill  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  modification  (including 
testing),  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $27,000,  or 
$180  per  airplane. 

Should  an  operator  be  required  to  re- 
test  modified  wiring,  it  will  take 
approximately  1  additional  work  hour 
per  airplane  to  accomplish  the  test,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  any  necessary  re-test  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$60  per  airplane. 

The  cost  impact  figxires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
•  levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
wall  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
IDocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

99-01-13    Airbus  Industrie:  Amendment 
39-10978.  Docket  98-NM-07-AD. 

Applicability:  Model  A319.  A320,  and 
A321  series  airplanes;  excluding  airplanes  on 
which  Airbus  Modification  26403  or  Airbus 
Service  Bulletin  A320-30-1036,  Revision  02, 
dated  February  4, 1998,  has  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  simultaneous  loss  of  heating  to 
pitot  probes  1  and  3,  which  could  result  in 
incorrect  airspeed  indications  to  both  the 
pilot's  and  first  officer's  airspeed  indication 
systems,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  airpl»ne  wiring  to 
separate  the  electrical  inputs  sent  by  the 
engine  interface  units  to  probe  heat 
computers  1  and  3,  and  test  the  modified 
wiring;  in  accordance  with  the  service 
bulletin  referenced  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  as  applicable. 

(1)  For  airplanes  equipped  with  engines 
manufactured  by  CFM  Intemntional  (CFMI): 
Modify  and  test  in  accordance  with  Airbus 
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engines:  Accomi 
and  test  in  accoii 
Bulletin  A320-3 
July  7. 1997,  is  I 
compliance  wit 
(2)  For  airplar 
manufact\ued  b]i 
AG  (lAE):  Modif 
Airbus  Service  1 


Service  Bulletin|A320-30-1036.  dated  May 
9. 1997;  or  Airbis  Service  Bulletin  A320-30- 
1036.  Revision  Op,  dated  February  4, 1998. 
Note  2:  For  aiijplanes  equipped  with  CFMI 
^lishment  of  the  modification 
jance  with  Airbus  Service 
-1036.  Revision  01,  dated 
3nsidered  acceptable  for 
I  paragraph  (a)(l]  of  this  AD. 
es  equipfted  with  engines 
International  Aero  Engines 
'  and  test  in  accordance  with 
jlletin  A320-30-1036, 
Revision  02,  datid  February  4, 1998. 

Note  3:  For  airplanes  equipped  with  LAE 
engines:  Accomalishment  of  the  modification 
in  accordance  wjth  Airbus  Service  Bulletin 
A320-30-1036,  ^ated  May  9,  1997,  or 
Revision  01,  datid  July  7, 1997,  prior  to  the 
effective  date  of  this  AD.  is  considered 
acceptable  for  coppliance  with  the 
modification  specified  by  paragraph  (a)(2)  of 
this  AD,  provide^  that  the  modification  is 
tested  in  accordance  with  the  procedures 
specified  in  Airbus  Service  Bulletin  A320- 
30-1036,  Revision  02,  dated  February  4, 
1998. 

(b)  An  altemat  ve  method  of  compliance  or 
adjustment  of  thii  compliance  time  that 
provides  an  acce  }table  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplafie  Directorate.  Operators 
shall  submit  theit^  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  nc  ay  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Informi  ition  concerning  the 
existence  of  appr  aved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  tha  International  Branch, 
ANM-116. 

(c)  Special  fligit  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Avfcation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  and  test  shall  be  done 
in  accordance  wijh  Airbus  Service  Bulletin 
A320-30-1036,  dated  May  9, 1997;  or  Airbus 
Service  Bulletin  A320-30-1036.  Revision  02, 
dated  February  4j  1998,  as  applicable.  This 
incorporation  by  reference  was  approved  by 

I  Federal  Register  in 
i  U.S.C.  552(a)  and  1  CFR 
Jay  be  obtained  from  Airbus 
i  Point  Maurice  Bellonte, 
idex,  France.  Copies  may  be 
i?AA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  al  the  Office  of  the  Federal 
Register,  800  Norih  Capitol  Street,  NW.,  suite 
700,  Washington  J  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  97-203- 
102(B)R1  and  984l52-114(B),  both  dated 
April  8. 1998.       i 

(e)  This  amendinent  becomes  effective  on 
February  12, 199< . 


the  Director  of  thf 
accordance  with  I 
part  51.  Copies  i 
Industrie,  1  Rone 
31707  Blagnac  ( 
inspected  at  the  I 


Issued  in  Renton,  Washington,  on 
December  28, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-50  Filed  1-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSTORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-297-AD;  Amendment 
39-10980;  AD  99-01-15] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A340-211,  -212,  -213,  -311,  -312,  and 
-313  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A340- 
211,  -212,  -213,  -311,-312,  and  -313 
series  airplanes.  This  action  requires 
repetitive  operational  tests  to  ensure 
proper  operation  of  the  actuator  of  the 
secondary  locks  of  the  thrust  reversers; 
and  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  inadvertent  opening  of  a 
thrust  reverser  door  in  the  event  of 
failure  of  the  primary  and  secondary 
locks  of  the  thrust  reverser.  Such 
inadvertent  opening  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Effective  January  25,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  25, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  8, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
297-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France; 
and  ROHR,  Inc.,  805  Lagoon  Drive, 


Chula  Vista,  Cahfomia  91912.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Airbus  Model  A340-211,  -212,  -213, 
-311,  -312,  and  -313  series  airplanes. 
The  DGAC  advises  that  it  has  received 
reports  indicating  that  the  thrust 
reverser  "UNLOCKED"  warning 
message  has  been  displayed  on  the 
electronic  centralized  aircraft  monitor 
(ECAM)  in  the  cockpit  during  takeoff 
and,  in  some  instances,  during  flight. 
This  warning  message  indicates  failure 
of  the  primary  lock  of  the  thrust 
reverser.  Failure  of  the  primary  locks 
has  been  attributed  to  binding/stiffness 
of  the  internal  mechanism.  In  all  cases, 
the  thrust  reverser  doors  were 
maintained  closed  by  the  secondary 
locks  of  the  thrust  reversers.  No  defects 
of  the  secondary  locks  have  been 
reported.  Malfunction  of  the  actuator  of 
the  secondary  lock  of  the  thrust 
reverser,  in  conjunction  with  a  failure  of 
the  primjiry  lock,  could  result  in 
inadvertent  opening  of  a  thrust  reverser 
door.  Such  inadvertent  opening,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A340-78-4012,  Revision  01,  dated 
December  19. 1996,  which  describes 
procedures  for  repetitive  operational 
tests  (referred  to  in  the  service  bulletin 
as  inspections),  to  ensure  proper 
operation  of  the  actuator  of  the 
secondary  locks  of  the  thrust  reversers. 
The  DGAC  classified  the  Airbus  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  96-245- 
050(B)R1,  dated  April  8, 1998,  in  order 
to  assiu^  the  continued  airworthiness  of 
these  airplanes  in  France.  Additionally, 
the  EX^AC  specifies  an  alternate  means 
of  compliance  for  certain  airplanes  on 
which  another  modification  has  been 
accomplished. 

The  Airbus  service  bulletin  references 
ROHR  Service  Bulletin  RA34078-47, 
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Revision  1,  dated  November  30, 1996, 
which  describes  procedures  for 
repetitive  operational  tests  of  the 
secondary  locks  of  the  thrust  reversers. 
and  corrective  actions.  The  corrective 
actions  involve  replacement  of  the 
actuator  of  the  secondary  lock  with  a 
new  or  serviceable  acturator,  if 
necessary. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Ptirsuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FA  A  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  inadvertent  opening  of  a 
thrust  reverser  door  in  the  event  of 
failure  of  the  primary  and  secondary 
locks  of  the  thrust  reverser.  Such 
inadvertent  opening  could  result  in 
reduced  controllability  of  the  airplane. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  service  bulletins 
described  previously. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  8  work  hours  to 
accomplish  the  required  operational 
test,  at  an  average  labor  rate  of  $60  per 


work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  AD  would  be  $480 
per  airplane,  per  test  cycle. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirormiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-297-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-01-15    Airbus  Industrie:  Amendment 
39-10980.  Docket  98-NM-297-AD. 

Applicability:  All  Model  A340-211,  -212, 
-213,  -311,  -312,  and  -313  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  profKtsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  thf  inadvertent  opening  of  a 
thrust  reveraer  (loor  in  the  event  of  failure  of 
the  primary  andisecondary  locks  of  the  thrust 
reverser,  which  (:ould  result  in  reduced 
controllability  o^  the  airplane,  accomplish 
the  following: 

(a)  Except  as  p  rovided  by  paragraph  (b)  of 
this  AD,  prior  to  the  accumulation  of  1,300 
total  flight  houn ,  or  within  500  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  operational  test 
(inspection)  to  efasure  proper  operation  of  the 
actuator  of  the  sfcondary  locks  of  the  thrust 
reversers,  in  accordance  with  Airbus  Service 
Bulletin  A340-7B-40t2,  Revision  01,  dated 
December  19,  igise.  Thereafter,  repeat  the 
operational  test  at  intervals  not  to  exceed 
1,300  flight  houite. 

Note  2:  The  Arbus  service  bulletin 
references  ROHR  Service  Bulletin  RA3407»- 
47,  Revision  1,  dbted  November  30,  1996. 
which  describes  procedures  for  repetitive 


operational  tests 
thrust  reversers 


of  the  secondary  locks  of  the 
uid  corrective  actions.  The 


corrective  action  i  involve  replacement  of  the 


Page  No. 


1.5.6 
2-4.7 


actuator  of  the  secondary  lock  with  a  new  or 
serviceable  actuator,  if  necessary. 

(b)  For  airplanes  on  which  Airbus 
Modifications  45150  and  45486  has  been 
installed,  or  on  which  Airbus  Service 
Bulletin  A340-7ft-4013,  dated  May  26, 1997, 
has  been  accomplished:  Prior  to  the 
accumulation  of  4,000  total  flight  hours,  or 
within  500  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occxirs  later, 
perform  an  operational  test  (inspection]  as 
required  in  paragraph  (a)  of  this  AD. 
Thereafter,  rep>eat  the  of)erational  test  at 
intervals  not  to  exceed  4,000  flight  hours. 

(c)  If  any  discrepancy  is  detected  during 
any  operational  test  (inspection)  required  by 
paragraph  (a)  or  (b)  of  this  AD.  prior  to 
further  flight,  replace  the  actuator  of  the 
secondary  lock  with  a  new  or  serviceable 
actuator,  in  accordance  with  ROHR  Service 
Bulletin  RA34078-47,  Revision  1.  dated 
November  30,  1996. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  operational  tests  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A340-78-4012.  Revision  01.  dated  December 
19, 1996.  The  replacement  shall  be  done  in 
accordance  with  ROHR  Service  Bulletin 
RA34078-47.  Revision  1.  dated  November 
30, 1996.  which  contains  the  specified  list  of 
effective  pmges: 


Revision  level 
shown  on  page 


1  

Originai 


Date  shown  on  page 


Novemtier  30.  1996. 
September  16.  1996. 


This  incorpora  tion  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  5  1.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  9lagnac  Cedex.  France;  and 
ROHR.  Inc.,  850  t^goon  Drive.  Chula  Vista. 
California  91912J  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  Noijth  Capitol  Street.  NW..  suite 
700.  Washington^  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airwon  hiness  directive  96-245- 
050(B]R1.  dated  ilpril  8, 1998. 

(g)  This  amend  ment  becomes  effective  on 
January  25. 1999. 

Issued  in  Rente  n.  Washington,  on 
December  28, 1998. 
Darrall  M.  Peder^on. 

Acting  Manager,  Transport  Airplane 
Directorate.  Airciipft  Certification  Service. 
(FR  Doc.  99-51  Fjled  1-7-99;  8:45  am) 

BltUNGCOOC  4»10-i3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  98-NM-142-AD;  Amendment 
39-10979;  AD  99-01-14] 

RIN2120-AA64 

Airworthiness  Directives;  Honeywell 
IC-600  Integrated  Avionics  Computers, 
as  Installed  In,  But  Not  Limited  To, 
Empresa  Brasiieira  de  Aeronautica 
S.A.  (EMBRAER)  Model  EMB-145 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Honeywell  IC-600 
integrated  avionics  computers,  that 
requires  modification  of  the  integrated 
avionics  computers.  This  amendment  is 
prompted  by  a  report  of  integrated 
avionics  computer  failures,  which 
caused  a  "random  reset"  condition  of 
the  electronic  flight  instrument  system. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  such  "random 
reset"  conditions,  which  could  a^ect 
the  pilot's  ability  to  control  the  airplane. 
DATES:  Effective  February  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Honeywell  Inc..  Business  and 
Commuter  Aviation  Systems.  Box 
29000,  Phoenix,  Arizona  85038.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Kirk  Baker.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California 
90712-4137;  telephone  (562)  627-5345; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  Honeywell 
IC-600  integrated  avionics  computers 
was  published  in  the  Federal  Register 
on  June  3,  1998  (63  FR  30155).  That 


Federal  Register/Vol.  64,  No.  5/Friday,  January  8,  1999/Rules  and  Regulations 


1111 


action  proposed  to  require  modification 
of  the  integrated  avionics  computers. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Limit  Applicability 

One  commenter  requests  that  Learjet 
Model  45  airplanes  be  removed  from  the 
applicability  of  the  proposed  rule.  The 
commenter  indicates  that  there  was  only 
one  Learjet  Model  45  airplane  with  the 
suspect  Honeywell  IC-600  integrated 
avionics  computer  that  received  a 
standard  certificate  of  airworthiness, 
and  that  airplane  has  been  modified  in 
accordance  with  the  proposed  rule. 

The  FAA  concurs  with  the 
commenter's  request  that  the  Learjet 
Model  45  airplanes  be  removed  from  the 
applicability  of  the  final  rule.  This 
decision  is  based  on  supporting 
documentation  that  there  was  only  one 
Learjet  Model  45  airplane  with  the 
suspect  IC-600.  and  a  modified  IC-600 
was  installed  on  that  airplane  before 
delivery  to  the  customer.  Furthermore, 
Learjet  has  incorporated  the  required 
modifications  into  production.  The  part 
numbers  related  to  these  airplanes  will 
be  removed  from  the  appropriate 
sections  in  the  final  rule.  The  Summary 
and  Applicability  sections,  as  well  as 
paragraph  (b)  of  the  final  rule,  have  been 
revised  accordingly. 

Request  To  Reduce  Compliance  Time 
and  Revise  the  Airplane  Flight  Manual 

One  commenter  requests  that  the 
compliance  time  for  the  modification  in 
the  proposed  rule  be  reduced  from  6 
months  to  30  days  so  that  the  unsafe 
condition  is  addressed  in  a  more  timely 
manner.  The  commenter  also  requests 
that  a  temporary  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  be  issued  in  the  interim  to  alert 
flightcrews  of  the  potential  hazards  if 
the  electronic  flight  instrument  system 
fails.  The  commenter  states  that  this  is 
necessary  because  the  unsafe  condition 
exists  today  and  the  flightcrews  may  be 
unaware  of  the  possibility  of  this 
potentially  catastrophic  condition. 

The  FAA  does  not  concur  with  the 
commenter's  request.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules.  Further,  the  compliance  time 
of  6  months  was  estabUshed  with  the 
operator's,  the  manufacturer's,  and 
FAA's  concurrence.  The  FAA  also  has 
determined  that,  without  prior  notice 
and  opportunity  for  public  comment,  a 


reduction  in  the  compUance  time  is  not 
appropriate.  In  light  of  these  factors,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  proposed  rule,  the  FAA  has 
determined  that  further  delay  of  this 
final  rule  is  not  warranted.  However,  if 
additional  data  are  presented  that  would 
justify  a  reduction  in  the  compliance 
time,  the  FAA  may  consider  further 
rulemaking  on  this  issue. 

With  regard  to  the  commenter's 
request  for  an  AFM  revision,  the  FAA 
has  considered  the  potential  hazard  for 
temporary  loss  of  flight  guidance  and 
does  not  consider  that  hazard  to  be 
catastrophic.  The  flightcrew's  ability  to 
use  the  standby  instnmients  during  the 
30-second  rebuild  of  the  display  will 
allow  them  continued  operational 
safety.  Additionally,  it  was  determined 
that  at  no  time  did  the  display  present 
any  hazardously  misleading 
information.  Therefore,  the  FAA  does 
not  find  it  appropriate  to  require  a 
revision  of  die  AFM.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  37  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  19 
airplanes  of  U.S.  registry  will  be  affected 
by  this  proposed  AD.  It  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
modification  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
be  supplied  by  the  manufacturer  at  no 
cost  to  operators.  Based  on  these  figures, 
the  cost  impact  of  the  modification 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $2,280,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufiicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-01-14    Honeywell:  Amendment  3&- 
10979.  Docket  98-NM-142-AD. 

Applicability:  Honeywell  IC-600  integrated 
avionics  computers  having  part  numbers 
7017000-82401,  -62402,-82403,  -83401, 
-83402,  and  -83403,  as  installed  in,  but  not 
limited  to,  EMBRAER  Model  EMB-145  series 
airplanes. 

Note  1:  This  AD  applies  to  Honeywell  IC- 
600  integrated  avionics  computers  having 
part  numbers  7017000-82401,-82402, 
-82403,  -83401,  -83402.  and  -83403;  as 
installed  in  any  airplane,  regardless  of 
whether  the  airplane  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
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of  this  AO.  The  lequest  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  nqt  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Inquired  as  indicated,  unless 
accomplished  pQeviously. 

To  prevent  a  "tandom  reset"  condition  of 
the  electronic  flight  instrument  system, 
which  could  affact  the  pilot's  ability  to 
control  the  airpltne.  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  IC-600  integrated 
avionics  computer,  in  accordance  with 
Honeywell  Service  Bulletin  7017000-22-43, 
dated  March  24. 1998. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  Honeywell  IC-600 
integrated  avionics  computer  having  part 
niunoer  7017000-62401,-82402,  -82403, 
-83401,  -83402,  or  -83403  on  any  airplane; 
unless  it  has  beeo  modified  in  accordance 
with  Honeywell  Service  Bulletin  7017000- 
22-43,  dated  Match  24,  1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  th^  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  thf  Los  Angeles  AGO. 

(d)  Special  fligltt  permits  may  be  issued  in 
accordance  with  lections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  ofthis  AD 
can  be  accomplished. 

(e)  The  modifioation  shall  be  done  in 
accordance  with  Honeywell  Service  Bulletin 
7017000-22-43,  dated  March  24, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  6  U.S.C  552ra)  and  1  CFR 
part  51.  Copies  njay  be  obtained  from 
Honeywell  Inc..  Business  and  Commuter 
Aviation  Systems,  Box  29000,  Phoenix, 
Arizona  85038.  Cbpies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Transport 
Airplane  Directonate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 

(f)  This  amenddient  becomes  effective  on 
February  12, 199i 

Issued  in  Renton,  Washington,  on 
December  28, 1998. 

Darrell  M.  PedeNon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircrvft  Certification  Service. 
(FR  Doc.  99-48  Filed  1-7-99;  8:45  am) 
MUJNQ  COM  4«1M3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  S7-NM-238-AD;  AmendmMit 
39-10Sei;AO  99-01-16] 

RIN  2120-nAA64 

Airworttiiness  Directives;  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  -300.  -400.  and  -500  series 
airplanes,  that  requires  installation  of  a 
placard  that  warns  the  cabin  crew  not  to 
put  the  selector  valve  for  the  forward 
lavatory  water  supply  in  the  "DRAIN" 
position  during  flight.  This  amendment 
also  requires  installation  of  an  isolation 
valve  in  the  drain  line  downstream  of 
the  selector  valve,  which  would 
terminate  the  requirement  for  the 
placard  installation.  This  amendment  is 
prompted  by  reports  of  damage  to  the 
horizontal  stabilizer,  and  engine 
flameout  caused  by  ice  formed  from 
water  drained  inadvertently  through  a 
mispositioned  selector  valve.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  damage  to  the 
engines,  airframe,  or  horizontal 
stabilizer,  and/or  to  prevent  a  hazard  to 
persons  or  property  on  the  groimd,  as  a 
result  of  ice  that  could  dislodge  from  the 
airplane. 

DATES:  Effective  February  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 


Washington  98055-4056;  telephone 
(425)  227-2788;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-100,  -200.  -300.  -400. and  -500 
series  airplanes  was  pubUshed  in  the 
Federal  Register  on  November  13. 1997 
(62  FR  60810).  That  action  proposed  to 
require  installation  of  a  placard  that 
warns  the  cabin  crew  not  to  put  the 
selector  valve  for  the  forward  lavatory 
water  supply  in  the  "DRAIN"  position 
during  flight.  That  action  also  proposed 
to  require  installation  of  an  isolation 
valve  in  the  drain  line  downstream  of 
the  selector  valve. 

Consideration  of  Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Delay  Issuance  of  AD 
Pending  Release  of  Service  Information 

• 

Several  commenters  request  delay  of 
the  issuance  of  the  AD  pending  the 
release  of  appropriate  service 
information  that  provides  technical 
details  for  installation  of  the  isolation 
valve.  The  commenters  state  that, 
without  such  service  information,  they 
are  imable  to  provide  meaningful 
comments  regarding  the  techcical 
content  of  the  proposed  AD. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA 
recognizes  that  a  service  bulletin  would 
provide  technical  details  and 
procedures  for  accomplishing  the 
actions  proposed  by  the  notice  of 
proposed  rulemaking  (NPRM).  However, 
the  issue  subject  to  public  comment  was 
the  general  requirement  for  the  placard 
and  valve  installations.  Further,  because 
the  valve  installation  is  not  expected  to 
be  technically  complicated  or  difficult 
to  accomplish,  the  FAA  does  not 
anticipate  receiving  any  comments 
addressing  the  technical  aspects  of  the 
valve  installation.  In  light  of  this 
information,  the  FAA  has  determined 
that  it  is  unnecessary  to  delay  issuance 
of  the  final  rule. 

Request  To  Revise  Applicability 

One  commenter  states  its 
tmderstanding  of  the  apphcability  as 
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being  limited  to  those  models  on  which 
forward  lavatories  are  installed. 

The  FAA  infers  that  the  commenter  is 
requesting  that  the  FAA  revise  the 
applicability  to  include  that  limitation. 
The  FAA  concurs  with  the  commenter's 
request,  having  determined  that  an 
affected  airplane  without  a  forward 
lavatory  installed  would  not  be  subject 
to  the  identified  unsafe  condition.  The 
applicability  of  the  final  rule  has  been 
revised  accordingly. 

Request  To  Consider  Valve  Installation 
as  Terminating  Action 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  require 
installation  initially  of  either  the 
placard  or  the  valve.  That  commenter 
considers  the  valve  installation  as  the 
primary  solution  to  address  the 
identified  unsafe  condition;  therefore, 
valve  installation  (if  accomplished 
within  the  compliance  time  required  for 
the  placard  installation)  would  preclude 
the  need  for  the  placard  installation. 
That  commenter  suggests  some  airlines 
may  choose  to  incorporate  the  valves 
within  the  6-month  window  and  forgo 
the  placard  installation.  As  further 
justification  for  its  request,  the 
commenter  adds  that  production 
airplanes  now  include  the  isolation 
valve  but  not  the  placard. 

The  FAA  concurs  with  the  request  to 
require  installation  initially  of  either  the 
placard  or  the  valve.  The  FAA's  intent 
behind  installation  of  a  placard,  as 
proposed  by  the  NPRM.  was  to  provide 
an  expeditious  means  to  achieve  an 
acceptable  level  of  safety  pending 
installation  of  the  isolation  valve. 
However,  the  FAA  agrees  that  the 
isolation  valve  is  considered  the 
primary  design  solution  to  the  identified 
unsafe  condition.  Therefore,  the  placard 
would  not  be  needed  if  the  valve  is 
installed  within  the  6-month 
compUance  time  required  to  install  the 
placard.  The  final  rule  has  been  revised 
to  specify  this,  and  to  indicate  that 
installation  of  the  valve  terminates  the 
requirement  for  installation  of  the 
placard. 

Request  To  Remove  Requirement  for 
Valve  Installation 

One  commenter  reports  that  it  has  not 
experienced  the  problem  addressed  in 
the  proposed  AD.  The  commenter  states 
that  the  proposed  reqiiirement  to  install 
an  isolation  valve  in  the  drain  line  is 
unnecessary,  and  installation  of  a 
placard  should  be  sufficient  to  address 
the  imsafe  condition. 

The  FAA  infers  that  the  commenter  is 
requesting  removal  of  the  requirement 
to  install  the  valve.  The  FAA  does  not 
concur.  The  FAA  has  determined  that 


long-term  continued  operational  safety 
wfill  be  better  assured  by  design  changes 
to  remove  the  source  of  the  problem, 
rather  than  by  reliance  on  the  cabin 
crew  following  additional  procedures.' 
This  determination,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  following  such 
procedures,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  the  use  of 
informational  placards  and  more 
emphasis  on  design  improvements.  The 
valve  installation  requirement  is  in 
consonance  with  these  conditions.  No 
change  to  the  final  rule  in  this  regard  is 
necessary. 

Concern  Regarding  AD  Effectiveness 

One  commenter  generally  supports 
the  proposal,  but  urges  the  FAA  to 
continue  to  monitor  occurrences  of 
airframe  damage  and  engine  flameout 
due  to  inadvertent  or  erroneous  drain 
valve  activation  in  flight.  The 
commenter  states  that  the  proposed 
corrective  action  would  reduce  but  not 
eliminate  the  possibility  of  this  imsafe 
condition,  and  urges  the  FAA  to 
determine  if  a  more  active  means  of 
preventing  the  imsafe  condition  would 
be  appropriate. 

The  FAA  acknowledges  the 
commenter's  concern  and  will  continue 
to  monitor  such  occiurences  of  airframe 
damage  and  engine  flameout.  The  FAA 
may  consider  further  rulemaking 
activity  if  additional  corrective  actions 
are  deemed  necessary. 

Actions  Since  Issuance  of  NPRM 

Since  the  issuance  of  the  NPRM,  the 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  737-38-1043,  dated 
January  8, 1998,  which  provides 
procedures  for  the  installation  of  the 
placard.  Paragraph  (a)  of  the  final  rule 
has  been  revised  to  incorporate  the 
service  bulletin  as  the  appropriate 
source  of  service  information  for  the 
placard  installation.  In  addition.  Figure 
1  of  the  NPRM  (which  depicts  the 
placard)  has  been  removed  from  the 
final  rule  because  an  appropriate  figure 
is  provided  in  the  service  bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

There  are  approximately  2,830 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,037  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  placard  installation,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  installation  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$62,220,  or  $60  per  airplane. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  installation  of  an  isolation 
valve,  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $300  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
installation  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $684,420,  or 
$660  per  airplane. 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  section  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtain  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  refarence, 
Safety. 
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Adoption  of  thf  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviatidn  Regulations  (14  CFR 
part  39]  as  follows: 

PAFIT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authotity  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [AmendM] 

2.  Section  39^13  is  amended  by 
adding  the  folk  wing  new  airworthiness 
directive: 

99-01-16  Boeing: 

Docket  97-1 


Amendment  3^-10981. 
-238-AD. 


MM 

Applicability:  Model  737-100,  -200,  -300. 
-400,  and  -500  s«ries  airplanes;  having 
forward  lavatoheii  installed:  certificated  in 
any  category. 

Note  1:  This  Aljl  applies  to  each  airplane 
identified  in  the  Preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  reqi|»irements  of  this  AD.  For 
airplanes  that  haye  been  modified,  altered,  or 
repaired  so  that  tl^e  performance  of  the 
requirements  of  tlis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  methop  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  uns4fe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposedi  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  preiviously. 

To  prevent  daniage  to  the  engines, 
airframe,  or  horizontal  stabilizer,  andVor  to 
prevent  a  hazard  to  persons  or  property  on 
the  ground,  accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Within  6  months  after  the  effective 
date  of  this  AD,  install  a  placard  on  the  door 
beneath  the  forwaM  lavatory  sink,  that  warns 
the  cabin  crew  not  to  put  the  selector  valve 
for  the  forward  lairatory  water  supply  in  the 
"DRAIN"  position  during  flight.  The 
installation  shall  be  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
737-38-1043.  dated  January  8.  1998. 

(b)  Within  36  ntjonths  after  the  effective 
date  of  this  AD,  install  an  isolation  valve  in 
the  drain  line  doWnstream  of  the  selector 
valve  for  the  forward  lavatory  water  supply, 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate.  Once  the  valve  is  installed,  the 
placard  described  in  paragraph  (a)  of  this  AD 
may  be  removed. 

(c)  For  airplanet  on  which  the  valve 
installation  requiijed  by  paragraph  (b)  of  this 
AD  is  accomplished  within  the  compliance 
time  specified  in  ^ragraph  (a)  of  this  AD,  the 
placard  installaticpi  required  by  paragraph  (a) 
is  not  required. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  placard  installation  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
737-38-1043,  dated  January  8, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  frxim  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
February  12, 1999. 

Issued  in  Renton,  Washington,  on 
December  30, 1998. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  99-185  Filed  1-7-99:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-NiM-357-A0;  Amendment 
39-10987;  AD  99-01-19] 

RIN  21I>0-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  in  certain  areas  of  the  fuselage; 
and  corrective  action,  if  necessary.  This 
amendment  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 


a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  fuselage,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 
DATES:  Effective  February  12. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maujice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  (Rules  Docket  No.  98-NM-08- 
AD)  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A320  series  airplanes  was  published  in 
the  Federal  Register  on  April  14. 1998 
(63  FR  18164).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
fatigue  cracking  in  certain  areas  of  the 
fuselage;  and  corrective  action,  if 
necessary.  That  action  also  proposed  to 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  aH^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Issue  Separate  Rulemaking 
Actions 

Two  commenters  support  the  intent  of 
the  proposed  AD,  but  request  that  the 
FAA  issue  separate  rulemaking  actions 
for  each  inspection  service  bulletin 
referenced  in  the  proposed  AD  and  its 
associated  modification  service  bulletin. 
One  commenter  states  that  it  is 
concerned  with  the  combination  of 
three  unrelated  service  bulletins  being 
mandated  by  a  single  rulemaking  action. 
The  commenter  states  that,  as  the 
proposed  AD  is  currently  written, 
operators  could  erroneously  determine 
the  applicability  and  compliance  times 
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of  the  proposed  AD.  The  commenter 
points  out  that  the  effectivity  listing, 
repetitive  inspection  intervals,  and 
affected  areas  are  di^erent  in  each  of 
these  service  bulletins. 

The  FAA  concurs  with  the 
commenters'  request  to  issue  separate 
rulemaking  actions.  The  FAA  has 
determined  to  separate  the  required 
actions  as  follows: 

1.  Rules  Docket  98-NM-08-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1034 
and  Airbus  Service  Bulletin  A32Q-53- 
1033. 

2.  Rules  Docket  98-NM-35&-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1057 
and  Airbus  Service  Bulletin  A320-53- 
1056. 

3.  Rules  Docket  98-NM-357-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1032 
and  Airbus  Service  Bulletin  A320-53- 
1031. 

Because  the  public  has  already  been 
given  notice  of  the  subject  requirements 
in  Rules  Docket  No.  9a-NM-08-AD,  the 
FAA  has  determined  that  there  is  no 
need  to  issue  notices  of  proposed 
rulemaking  (NPRM)  for  Rules  Docket 
No.'s  98-NM-356-AD  and  98-NM- 
357-AD.  These  two  new  rulemaking 
actions  will  be  issued  as  final  rules. 

Request  To  Cite  the  Manufacturer's 
Serial  Numbers  in  the  Applicability 
Statement 

One  commenter  suggests  that  the  FAA 
revise  the  applicability  statement  of  the 
proposed  AD  to  include  the 
manufacturer's  serial  numbers  (MSN)  of 
the  affected  airplanes.  Without  the 
MSN's  hsted  in  the  applicability,  the 
commenter  contends  that  operators, 
leasing  groups,  or  other  non-technical 
groups  have  difficulty  evaluating  any 
pending  or  applicable  rulings  against  a 
specific  aircraft  serial  number.  The 
commenter  states  that  such  a  revision 
would  clearly  identify  the  affected 
airplanes  and  would  avoid  any 
questions  regarding  the  applicability  of 
the  rule. 

The  FAA  concurs  partially  with  the 
commenter's  request  to  include  the 
MSN's.  The  FAA  finds  that  listing  the 
MSN's  in  the  applicability  statement  of 
AD's  may  not  be  appropriate  in  all 
cases.  In  certain  cases  where  a 
terminating  modification  is  available, 
the  applicability  of  an  AD  may  be  more 
accurately  determined  if  operators 
check  their  maintenance  records  to 
verify  if  that  particular  modification  has 
been  accomplished.  Such  a  check  will 
better  ensure  that  all  airplanes  subject  to 
the  identified  unsafe  condition  of  an  AD 
have  been  correctly  identified  by 


operators.  However,  as  discussed 
previously,  the  FAA  has  decided  to 
issue  three  separate  rulemaking  actions. 
As  a  result,  the  FAA  has  revised  the 
applicability  statement  of  each  of  these 
final  rules  to  accurately  reflect  what  is 
specified  in  the  appropriate  French 
airworthiness  directive,  which  in  one 
case  (Rules  Docket  No.  98-NM-^356- 
AD)  necessitates  listing  MSN's. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  tmd  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  19  work 
hours  per  airplane  to  accomplish  the 
required  visual  inspection  on  the 
outboard  flanges,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
visual  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$35,340,  or  $1,140  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  specified  in  Airbus  Service 
Bulletin  A320-53-1031  that  is  provided 
by  this  AD  action,  it  would  take 
approximately  1  work  hour  (excluding 
access  and  closeup)  per  fastener  hole  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  p>er  work  hour.  The  cost  of  required 
parts  would  be  approximately  $4,047 
(for  one  modification  kit).  Based  on 
these  figures,  the  cost  impact  of  that 
optional  terminating  action  would  be  a 
minimum  of  $4,107  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
E>ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-01-19    Airbus  Industrie:  Amendment 
39-10987.  Docket  98-NM-357-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  21346 
(reference  Airbus  Service  Bulletin  A320-53- 
1031,  dated  December  9, 1994)  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  detect  and  correct  fatigue  cracking  of 
the  fuselage,  which  could  result  in  reduced 
structural  inte^ity  of  the  airplane, 
accomplish  the' following: 

(a)  For  airplalies  that  have  accumulated 
20,000  or  more  .total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  cjf  30.000  total  flight  cycles,  or 
within  6  months  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  perform  a 
visual  inspection  to  detect  cracking  on  the 
outboard  flanges  around  the  fastener  holes  of 
frames  38  to  41,  between  stringers  12  and  21, 
in  accordance  with  Airbus  Service  Bulletin 
A320-53-1032J  Revision  1,  dated  January  15, 
1998.  Thereafte^,  repeat  the  visual  inspection 
at  intervals  not  to  exceed  6.000  flight  cycles. 
If  any  crack  is  ftund,  prior  to  further  flight, 
repair  in  accordance  with  the  service 
bulletin,  except]  as  provided  by  paragraph  (b) 
of  this  AD.  Acc|>mplishment  of  a  repair  in 
accordance  witt  the  service  bulletin 
terminates  the  nepetitive  inspection 
requirements  for  the  area  repaired. 

(b)  If  any  craok  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  service  bulletin  s(>ecifies  to 
contact  Airbus  for  appropriate  action:  Prior  to 
further  flight,  rapair  in  accordance  with  a 
method  approvtd  by  the  Manager, 
International  Bijanch,  ANM-116,  FAA, 
Transport  Airplfane  Directorate. 

(c)  Accomplishment  of  Airbus 
Modification  21:346  in  accordance  with 
Airbus  Service  Bulletin  A320-53-1031, 
dated  Decembet  9, 1994,  prior  to  the 
accumulation  of  20.000  total  flight  cycles 
constitutes  temlinating  action  for  the 
repetitive  insp>e^tion  requirement  of 
paragraph  (a)  oflthis  AD. 

(d)  An  alternative  method  of  compliatice  or 
adjustment  of  tqe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approve^  by  the  Manager. 
International  Branch.  ANM-116.  Op>erators 
shall  submit  thair  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  ^ay  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Infornation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  witn  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  [^vided  by  paragraph  (b)  of 
this  AD,  the  inspections  and  repairs  shall  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A320-33-1032,  Revision  1,  dated 
January  15. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFf(.  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellontp,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Ronton,  Washington:  or  at  the 
Office  of  the  Fe<  eral  Register,  800  North 
Capitol  Street,  ttW.,  suite  700,  Washington, 
DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-313- 
107(B),  dated  October  22, 1997. 

(g)  This  amendment  becomes  effective  on 
February  12,  1999. 

Issued  in  Renton,  Washington,  on 
December  30,  1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-182  Filed  1-7-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-d56-AD;  Anwndment 
39-10986;  AD  99-01-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  in  certain  areas  of  the  fuselage; 
and  corrective  action,  if  necessary.  This 
amendment  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  fuselage,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

DATES:  Effective  February  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  (Rules  Docket  No.  98-NM-08- 
AD)  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A320  series  airplanes  was  published  in 
the  Federal  Register  on  April  14,  1998 
(63  FR  18164).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
fatigue  cracking  in  certain  areas  of  the 
fuselage;  and  corrective  action,  if 
necessary.  That  action  also  proposed  to 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Issue  Separate  Rulemaking 
Actions 

Two  commenters  support  the  intent  of 
the  proposed  AD,  but  request  that  the 
FAA  issue  separate  rulemaking  actions 
for  each  inspection  service  bulletin 
referenced  in  the  proposed  AD  and  its 
associated  modification  service  bulletin. 
One  commenter  states  that  it  is 
concerned  writh  the  combination  of 
three  luirelated  service  bulletins  being 
mandated  by  a  single  rulemaking  action. 
The  commenter  states  that,  as  the 
proposed  AD  is  currently  written, 
operators  could  erroneously  determine 
the  applicability  and  compliance  times 
of  the  proposed  AD.  The  commenter 
points  out  that  the  effectivity  listing, 
repetitive  inspection  intervals,  and 
affected  areas  are  different  in  each  of 
these  service  bulletins. 

The  FAA  concurs  with  the 
commenters'  request  to  issue  separate 
rulemaking  actions.  The  FAA  has 
determined  to  separate  the  required 
actions  as  follows: 

1.  Rules  Docket  98-NM-08-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1034 
and  Airbus  Service  Bulletin  A320-53- 
1033. 

2.  Rules  Docket  98-NM-356-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1057 
and  Airbus  Service  Bulletin  A320-53- 
1056. 

3.  Rules  Docket  98-NM-357-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1032 
and  Airbus  Service  Bulletin  A320-53- 
1031. 

Because  the  public  has  already  been 
given  notice  of  the  subject  requirements 
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in  Rules  Docket  No.  98-NM-08-AD.  the 
FAA  has  determined  that  there  is  no 
need  to  issue  notices  of  proposed 
rulemaking  (NPRM)  for  Rules  Docket 
No.'s  98-NM-356-AD  and  98-NM- 
357-AD.  These  two  new  rulemaking 
actions  will  be  issued  as  final  rules. 

Request  To  Cite  the  Manufacturer's 
Serial  Numbers  in  the  Applicability 
Statement 

One  commenter  suggests  that  the  FAA 
revise  the  applicability  statement  of  the 
proposed  AD  to  include  the 
manufacturer's  serial  numbers  (MSN)  of 
the  affected  airplanes.  Without  the 
MSN's  listed  in  the  applicability,  the 
commenter  contends  that  operators, 
leasing  groups,  or  other  non-technical 
groups  have  difficulty  evaluating  any 
pending  or  applicable  rulings  against  a 
specific  aircraft  serial  number.  The 
commenter  states  that  such  a  revision 
would  clearly  identify  the  affected 
airplanes  and  would  avoid  any 
questions  regarding  the  applicability  of 
the  rule. 

The  FAA  concurs  partially  with  the 
commenter's  request  to  include  the 
MSN's.  The  FAA  finds  that  listing  the 
MSN's  in  the  applicability  statement  of 
AD's  may  not  be  appropriate  in  all 
cases.  In  certain  cases  where  a 
terminating  modification  is  available, 
the  applicability  of  an  AD  may  be  more 
accurately  determined  if  operators 
check  their  maintenance  records  to 
verify  if  that  particular  modification  has 
been  accompUshed.  Such  a  check  mil 
better  ensure  that  all  airplanes  subject  to 
the  identified  unsafe  condition  of  an  AD 
have  been  correctly  identified  by 
operators.  However,  as  discussed 
previously,  the  FAA  has  decided  to 
issue  three  separate  rulemaking  actions. 
As  a  result,  the  FAA  has  revised  the 
applicability  statement  of  each  of  these 
final  rules  to  accurately  reflect  what  is 
specified  in  the  appropriate  French 
airworthiness  directive,  which  in  one 
case  (Rules  Docket  No.  98-NM-356- 
AD]  necessitates  Usting  MSN's. 

Ckinclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 


It  will  take  approximately  15  work 
hours  per  airplane  to  accompUsh  either 
the  visual  or  eddy  current  inspection  of 
the  longitudinal  lap  joints,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  these 
inspections  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,400,  or 
$900  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  oiscussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  specified  in  Airbus  Service 
Bulletin  A320-53-1056  that  is  be 
provided  by  this  AD  action,  it  would 
take  approximately  258  work  hours  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  required 
parts  would  be  approximately  $420  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  that  optional  terminating 
action  would  be  $15,900  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

90-01-18    Airbus  Industrie:  Amendment 
39-10986.  Docket  98-NM-356-AD. 

Applicability:  Model  A320  series  airplanes, 
having  manufacturer's  serial  numbers  002 
throu^  008  inclusive.  010  through  014 
inclusive.  016  through  039  inclusive.  041 
through  052  inclusive,  054,  056,  and  057;  on 
which  Airbus  Modification  21905  (reference 
Airbus  Service  Bulletin  A32O-53-1056, 
Revision  02,  dated  February  16,  1998)  has  not 
been  accomplished:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  reptaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  fuselage,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  visual  or  eddy  current 
inspection  to  detect  cracking  in  the  upf>er 
rivet  row  of  the  longitudinal  lap  joint,  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1057.  Revision  2,  dated  )uly  5, 
1996. 

(1)  Thereafter,  repeat  the  inspection  at  one 
of  the  following  intervals: 

(i)  If  the  immediately  preceding  inspection 
was  conducted  using  visual  techniques, 
conduct  the  next  inspection  within  4,000 
flight  cycles. 

(ii)  If  the  immediately  preceding  insf>ection 
was  conducted  using  eddy  current 
techniques,  conduct  the  next  inspection 
within  12,000  flight  cycles. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin,  except  as  provided  by  paragraph  (b) 
of  this  AD.  Accomplishment  ol  a  repair  in 
accordance  with  the  service  bulletin 
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terminates  the  lepetitive  inspection 
requirements  fc^  the  area  repaired. 

(b)  If  any  crav  is  found  during  any 
inspection  required  by  paragraph  (a]  of  this 
AD,  and  the  service  bulletin  specifies  to 
contact  Airbus  for  appropriate  action:  Prior  to 
further  flight,  r^air  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Biknch,  ANM-116,  FAA, 
Transport  Airplane  Directorate. 

(c)  Accomplishment  of  Airbus 
Modification  21905  in  accordance  with 
Airbus  Service  bulletin  A320-53-1056. 
Revision  02,  daied  February  16, 1998,  prior 
to  the  accumulation  of  20,000  total  fli^t 


cycles  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  specified 
in  paragraph  (a)(l)(i)  and  (a)(l)(ii]  of  this  AD. 
(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  inspections  and  repairs  shall  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1057,  Revision  2,  dated 
July  5, 1996,  which  contains  the  following 
list  of  effective  pages: 


Page  No. 


1.3^  

2.  8  

5-7,  9-17 


Revision  level 
shown  on  page 


2  

1  

Original 


Date  shown  on  page 


July  5.  1996. 
June  28,  1995. 
December  9,  1994. 


This  incorpor  ition  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accoi  dance  with  5  U.S.C.  552(a) 
and  1  CFR  part !  1.  Copies  may  be  obtained 
from  Airbus  Ind  istrie,  1  Rond  Point  Maurice 
Bellonte,  31707  )lagnac  Cedex,  France. 
Copies  may  be  iaspected  at  the  FAA, 
Transport  AirpUne  Directorate,  1601  Land 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  hlW.,  suite  700,  Washington, 
DC.  I 

Note  3:  The  siJbject  of  this  AD  is  addressed 
in  French  airwofthiness  directive  97-312- 
106(B],  dated  Odtober  22, 1997. 

(gj  This  amenjment  becomes  effective  on 
February  12, 1939. 

Issued  in  Rentpn,  Washington,  on 
December  30. 1998. 

Damll  M.  Pedelson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Airctaft  Certification  Service. 
(FR  Doc.  99-181  Filed  1-7-99;  8:45  am) 
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DEPARTMENl  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  3d 

[Doclwt  No.  98  IIM  08-AD;  Amendment 
39-10985;  AD  9^1-17] 

RIN  2120-nAAe4  | 

Airworttiiness  Directives;  AirtHJS  Model 
A320  Series  Airplanes 

agency:  Federal  Aviation 


Administration 


ACTION:  Final  nile. 


SUMMARY:  This 
new  airworthihess 
applicable  to  a  rtain 
A320  series  air  >lanes 
repetitive  insp<  ctions 
cracking  in  cerHain 


DOT. 


amendment  adopts  a 
directive  (AD). 
Airbus  Model 
,  that  requires 
to  detect  fatigue 
areas  of  the  fuselage; 


and  corrective  action,  if  necessary.  This 
amendment  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  fuselage,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

DATES:  Effective  February  12. 1999. 
The  incorporation  by  reference  of 
certain  publications  Listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A320  series  airplanes  was  published  in 
the  Federal  Register  on  April  14,  1998 
(63  FR  18164).  That  action  proposed  to 


require  repetitive  inspections  to  detect 
fatigue  cracking  in  certain  areas  of  the 
fuselage;  and  corrective  action,  if 
necessary.  That  action  also  proposed  to 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Issue  Separate  Rulemaking 
Actions 

Two  commenters  support  the  intent  of 
the  proposed  AD,  but  request  that  the 
FAA  issue  separate  rulemaking  actions 
for  each  inspection  service  bulletin 
referenced  in  the  proposed  AD  and  its 
associated  modification  service  bulletin. 
One  commenter  states  that  it  is 
concerned  with  the  combination  of 
three  luirelated  service  bulletins  being 
mandated  by  a  single  rulemaking  action. 
The  commenter  states  that,  as  the 
proposed  AD  is  currently  written, 
operators  could  erroneously  determine 
the  applicability  and  compliance  times 
of  the  proposed  AD.  The  commenter 
points  out  that  the  effectivity  listing, 
repetitive  inspection  intervals,  and 
affected  areas  are  different  in  each  of 
these  service  bulletins. 

The  FAA  concurs  with  the 
commenters'  request  to  issue  separate 
rulemaking  actions.  The  FAA  has 
determined  to  separate  the  required 
actions  as  follows: 

1.  Rules  Docket  98-NM-08-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1034 
and  Airbus  Service  Bulletin  A3  20-5  3- 
1033. 

2.  Rules  Docket  98-NM-356-AD  will 
address  the  actions  associated  vdth 
Airbus  Service  Bulletin  A320-53-1057 
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and  Airbus  Service  Bulletin  A320-53- 
1056. 

3.  Rules  Docket  98-NM-357-AD  will 
address  the  actions  associated  with 
Airbus  Service  Bulletin  A320-53-1032 
and  Airbus  Service  Bulletin  A320-53- 
1031. 

Because  the  public  has  already  been 
given  notice  of  the  subject  ments  in 
Rules  Docket  No.  98-NM-0&-AD,  the 
FAA  has  determined  that  there  is  no 
need  to  issue  notices  of  propose 
rulemaking  (NPRM)  for  Rules  Docket 
No.'s  98-NM-356-AD  and  9&-NM- 
357-AD.  These  two  new  rulemaking 
actions  vnW  be  issued  as  final  rules. 

Request  To  Cite  the  Manufacturer's 
Serial  Numbers  in  the  Applicability 
Statement 

One  commenter  suggests  that  the  FAA 
revise  the  applicability  statement  of  the 
proposed  AD  to  include  the 
manufacturer's  serial  nmnbers  (MSN)  of 
the  affected  airplanes.  Without  the 
MSN's  listed  in  the  applicability,  the 
commenter  contends  that  operators, 
leasing  groups,  or  other  non-technical 
groups  have  difficulty  evaluating  any 
pending  or  applicable  rulings  against  a 
specific  aircraft  serial  number.  The 
commenter  states  that  such  a  revision 
would  clearly  identify  the  affected 
airplanes  and  would  avoid  any 
questions  regarding  the  applicabiUty  of 
the  rule. 

The  FAA  concurs  partially  with  the 
commenter's  request  to  include  the 
MSN's.  The  FAA  finds  that  listing  the 
MSN's  in  the  applicability  statement  of 
AD's  may  not  be  appropriate  in  all 
cases.  In  certain  cases  where  a 
terminating  modification  is  available, 
the  applicability  of  an  AD  may  be  more 
accurately  determined  if  operators 
check  their  maintenance  records  to 
verify  if  that  particular  modification  has 
been  accomplished.  Such  a  check  will 
better  ensure  that  all  airplanes  subject  to 
the  identified  unsafe  condition  of  an  AD 
have  been  correctly  identified  by 
operators.  However,  as  discussed 
previously,  the  FAA  has  decided  to 
issue  three  separate  rulemaking  actions. 
As  a  result,  the  FAA  has  revised  the 
applicability  statement  of  each  of  these 
final  rules  to  accurately  reflect  what  is 
specified  in  the  appropriate  French 
airworthiness  directive,  which  in  one 
case  (Rules  Docket  No.  98-NM-356- 
AD)  necessitates  listing  MSN's. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 


determined  that  these  changes  will 
neither  increase  the  economic  biu-den 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  ultrasonic  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  ultrasonic  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $8,640,  or  $360  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  specified  in  Airbus  Service 
Bulletin  A320-53-1033  that  is  provided 
by  this  AD  action,  it  would  take 
approximately  5  work  hours  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  required 
parts  would  be  approximately  $72  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  that  optional  terminating 
action  would  be  $372  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^-01-17    Airbus  Industrie:  Amendment 
39-10985.  Docket  98-NM-08-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  21202 
(reference  Airbus  Service  Bulletin  A320-53- 
1033,  Revision  3.  dated  )uly  4. 1994)  has  not 
been  accomplished,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  fuselage,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  30.000  total 
flight  cycles,  or  within  6  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  an  ultrasonic  inspection  to 
detect  cracking  in  the  bottom  panels  of  the 
keel  beam  (both  left  and  right),  in  the  area  of 
the  frame  46  and  stringer  37  intersection  at 
the  pressure  bulkhead,  in  accordance  with 
Airbus  Service  Bulletin  A320-53-1034. 
dated  March  30. 1992.  Thereafter,  repeat  the 
ultrasonic  inspection  at  intervals  not  to 
exceed  6.000  flight  cycles.  If  any  crack  is 
found,  prior  to  further  flight,  repair  in 
accordance  with  the  service  bulletin,  except 
as  provided  by  paragraph  (b)  of  this  AD. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  service  bulletin  specifies  to 
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contact  Airbus  f  jr  appropriate  action:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approvad  by  the  Manager, 
International  Brlnch,  ANM-116,  FAA, 
Transport  Airplfne  Directorate. 

(c)  Accomplishment  of  Airbus 
ModiRcation  21202  in  accordance  with 
Airbus  Service  Bulletin  A320-53-1033, 
Revision  3.  dated  July  4.  1994,  constitutes 
terminating  action  for  the  repetitive 
inspection  requit«ment  of  paragraph  (a)  of 
this  AD.  I 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  th0  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approveci  by  the  Manager, 
International  Brinch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA/^  Principal  Maintenance 
Inspector,  who  ikay  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Inforrnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flignt  permits  may  be  issued  in 
accordance  withlsections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.1^)  to  operate  the  airplane  to 
a  location  wherelthe  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  insppctions  and  repairs  shall  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A320-5i-1034,  dated  March  30. 
1992.  This  incorporation  by  reference  was 
approved  by  the  pirector  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  5|.  Copies  may  be  obtained 
from  Airbus  Indiistrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplaiie  Directorate,  1601  Lind 
Avenue,  SW.,  Retton,  Washington;  or  at  the 
Office  of  the  Fedtral  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airwonhiness  directive  97-314- 
108(B).  dated  October  22,  1997. 

(g)  This  amendment  becomes  effective  on 
February  12, 1991 

Issued  in  Rentqn,  Washington,  on 
December  30, 19^8. 
DarreU  M.  Pederlon, 
Acting  Manager,  fransport  Airplane 
Directorate.  Aircttift  Certification  Service. 
IFR  Doc.  99-179  'iled  1-7-99;  8:45  am] 
BILUNQ  CODE  4*10- 13-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  744  and  772 
[Docket  No.  981013256-8256-01] 
RIN  0694-AB63 

Revisions  to  the  Export  Administration 
Reguiations;  Exports  and  Reexports  to 
Specialiy  Designated  Terrorists  and 
Foreign  Terrorist  Organizations 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
end-user  and  end-use  control  policy  of 
the  Export  Administration  Regulations 
,  (EAR)  to  impose  new  foreign  policy 
controls  on  exports  and  certain 
reexports  to  persons  identified  as 
Specially  Designated  Terrorists  or 
Foreign  Terrorist  Organizations  and 
hsted  in  the  Appendices  to  31  CFR 
Chapter  V  published  by  the  Department 
of  the  Treasury,  Office  of  Foreign  Assets 
Control  (OFAC).  (The  term  "person" 
includes  individuals  as  well  as  entities 
or  other  organizations.) 

Specifically,  this  rule  creates  a  new 
§  744.10  and  §  744.11  that  set  forth  the 
license  requirements  for  exports  and 
certain  reexports  of  items  subject  to  the 
EAR  to  these  {>ersons.  To  avoid 
duplication,  the  Bureau  of  Export 
Adjninistration  (BXA)  will  not  require  a 
separate  license  when  the  Office  of 
Foreign  Assets  Control  has  authorized 
an  export  or  reexport  to  a  Specially 
Designated  Terrorist. 
DATES:  Effective  Date:  This  rule  is 
effective  January  8,  1999.  Comment 
Date:  Comments  on  this  rule  must  be 
received  on  or  before  February  8,  1999. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  E)enis  Kemer. 
Office  of  Export  Enforcement,  Bureau  of 
Export  Administration,  Room  4616, 
14th  Street  and  Constitution  Ave.,  N.W., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Roberts,  Office  of  Strategic  Trade  and 
Foreign  Policy  Controls,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  Telephone:  (202)  482-0171. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  amends  part  744  of  the  EAR 
by  imposing  new  foreign  policy  controls 
on  exports  and  certain  reexports  of 
items  subject  to  the  EAR  to  persons 
identified  as  Specially  Designated 
Terrorists  or  Foreign  Terrorist 
Organizations.  Numerous  persons  have 
been  determined  pursuant  to  Executive 


Order  12947  of  January  23.  1995  (3  CFR, 
1995  Comp.,  p.  319,  as  amended  by 
Executive  Order  13099  of  August  20, 
1998  (63  FR  45167,  August  25,  1998))  to 
be  disrupting  the  Middle  East  Peace 
Process.  These  persons  have  been 
identified  as  Specially  Designated 
Terrorists,  are  subject  to  OFAC's 
Terrorism  Sanctions  Regulations  (31 
CFR  part  595)  and  are  listed  in 
Appendices  to  31  CFR  Chapter  V 
followed  by  the  bracketed  suffix  initials 
ISDT]. 

In  addition,  certain  organizations 
have  been  designated  by  the  Secretary  of 
State  as  Foreign  Terrorist  Organizations 
pursuant  to  8  U.S.C.  1189  and  are  listed 
in  Appendices  to  31  CFR  Chapter  V 
followed  by  the  bracketed  suffix  initials 
(FTO]  and  identified  by  State  and 
Treasury  Department  notices.  Funds  of 
these  organizations  are  subject  to 
blocking  pursuant  to  OFACs  Foreign 
Terrorist  Organizations  Sanctions 
Regulations  (31  CFR  part  597).  Criminal 
sanctions  may  also  be  imposed  against 
any  person  subject  to  the  jurisdiction  of 
the  United  States  who  provides  material 
support  or  resources  to  an  FTO  pursuant 
to  18  U.S.C.  2339.  BXA  is  revising  the 
EAR  to  further  U.S.  coimterterrorism 
objectives.  This  rule  revises  part  744  of 
the  Export  Administration  Regulations 
(EAR)  by  describing  the  license 
requirements  for  exports  and  certain 
reexports  to  SDTs  and  FTOs  of  items 
subject  to  the  EAR. 

(a)  For  SDTs,  a  license  is  required  for: 

(1)  All  exports  and  reexports  by  a  U.S. 
person  of  any  item  subject  to  the  EAR;  and 

(2)  All  exports  and  reexp>orts  by  any  person 
of  any  item  subject  to  the  EAR  on  the 
Commerce  Control  List  (CCL). 

To  avoid  duplication,  exporters  are  not 
required  to  seek  separate  authorizations 
from  BXA  and  from  OFAC  for  an  export 
or  reexport  subject  both  to  the  EAR  and 
to  OFAC's  Terrorism  Sanctions 
Regulations.  OFAC  regulations  apply  to 
transactions  by  U.S.  persons  with  SDTs. 
Therefore,  if  OFAC  authorizes  a 
transaction  involving  an  export  or 
reexport  by  a  U.S.  person  to  a 
designated  SDT,  no  separate 
authorization  from  BXA  is  necessary. 
An  authorization  issued  by  OFAC 
constitutes  authorization  under  the 
EAR.  Transactions  not  covered  imder 
OFAC  regulations  (e.g.,  reexports  by 
non-U. S.  persons  to  SDTs  of  items 
subject  to  the  EAR  on  the  CCL)  will 
require  a  license  fi'om  BXA  under  this 
rule. 

(b)  For  FTOs,  a  license  is  required  for: 

(1)  All  exports  and  reexports  by  a  U.S. 
person  of  any  item  subject  to  the  EAR;  and 

(2)  All  exports  and  reexports  by  any  person 
of  any  item  subject  to  the  EAR  on  the  CCL. 
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Exporters  are  required  to  seek 
authorization  from  BXA  for  exports  and 
certain  reexports  to  FTOs.  Applications 
for  exports  and  reexports  of  all  items  to 
FTOs  identified  by  paragraphs  (1)  and 
(2)  above  will  generally  be  denied,  to 
the  extent  they  constitute  material 
support  or  resources,  as  defined  in  18 
U.S.C.  2339A(b). 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  Export 
Administration  Regulations  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994,  as  extended  by  the 
President's  notices  of  August  15, 1995 
(60  FR  42767).  August  14. 1996  (61  FR 
42527),  August  13, 1997  (62  FR  43629) 
and  August  13,  1998  (63  FR  44121). 

Under  a  policy  of  conforming  actions 
imder  the  Executive  Order  to  those 
under  the  EAA,  insofar  as  appropriate, 
the  Department  of  Commerce  notified 
the  Congress  of  this  imposition  of 
foreign  policy  controls  on  December  15, 
1998. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  the  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  may  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  Control  Number.  This  rule 
involves  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501,  et  seq.).  This 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0694-0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  by  any 
other  law,  under  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)  and  604(a))  no  initial  or  final 
Regulatory  FlexibiUty  Analysis  has  to  be 
or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 


date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  being  issued  in  interim  form 
and  comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  February  8,  1999. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Commimications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

Tne  public  record  concerning  these 
regulations  wnll  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W.. 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration  Freedom  of 


Information  Officer,  at  the  above 
address  or  by  caUing  (202)  482-2593. 

List  of  Subjects 

15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  772 

Exports,  Foreign  trade. 

Accordingly,  parts  744  and  772  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-774)  are  amended  as 
follows: 

PART  744— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  22  U.S.C.  3201  et  seq.. 
42  U.S.C.  2139a;  E.O.  12058.  43  FR  20947,  3 
CFR,  1978  Comp.,  p.  179;  E.O.  12851,  58  FR 
33181,  3  CFR,  1993  Comp.,  p.  608;  E.O. 
12924.  59  FR  43437.  3  CFR.  1994  Comp.,  p. 
917;  E.O.  12938,  3  CFR,  1994  Comp..  p.  950; 
E.O.  13026,  3  CFR.  1996  Comp.,  p.  228; 
Notice  of  August  13,  1997  (62  FR  43629. 
August  15,  1997);  Notice  of  August  13, 1998 
(63  FR  441 21). 

2.  The  authority  citation  for  15  CFR 
part  772  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
use.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  12938,  3 
CFR,  1994  Comp.,  p.  950;  E.O.  13026,  3  CFR. 

1996  Comp.,  p.  228;  Notice  of  August  13, 

1997  (62  FR  43629,  August  15.  1997);  Notice 
of  August  13, 1998  (63  FR  44121,  August  17, 
1998). 

3.  A  new  §  744.13  is  added  to  read  as 
follows: 

§744.13    Restrictions  on  exports  and 
certain  reexports  to  specially  designated 
terrorists. 

Consistent  with  the  purpose  of 
Executive  Order  12947  of  January  23, 
1995,  BXA  maintains  restrictions  on 
exports  and  certain  reexports  to 
Specially  Designated  Terrorists. 
Executive  Order  12947  prohibits 
transactions  by  U.S.  persons  with 
terrorists  who  threaten  to  disrupt  the 
Middle  East  peace  process.  Pursuant  to 
the  Executive  Order,  the  Department  of 
the  Treasury,  Office  of  Foreign  Assets 
Control  (OFAC),  maintains  31  CFR  part 
595,  the  Terrorism  Sanctions 
Regulations.  In  the  Appendices  to  31 
CFR  Chapter  V,  pursuant  to  31  CFR  part 
595,  these  Specially  Designated 
Terrorists  are  identified  by  the 
bracketed  suffix  initials  (SDTj.  The 
requirements  set  forth  below  further  the 
objectives  of  Executive  Order  12947. 

(a)  License  requirement(s).  (1)  All 
exports  and  reexports  to  an  SDT  by  a 
U.S.  person  of  any  iten  subject  to  the 
EAR;  and 
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(2)  A  license  requirement  applies  to 
all  exports  and  reexports  to  an  SDT  of 
any  item  subject  to  the  EAR  on  the 
Commerce  Cc^trol  List  (CCL). 

(3)  To  avoid  duplication,  U.S.  persons 
are  not  required  to  seek  separate 
authorization  for  an  export  or  reexport 
subject  both  to  the  EAR  and  to  OF  AG's 
Tenorism  Sanictions  Regulations. 
Therefore,  if  OFAC  authorizes  an  export 
or  reexport  by  a  U.S.  person  to  a  SDT, 
no  separate  authorization  from  BXA  is 
necessary.       j 

(4)  Any  expert  or  reexport  by  a  U.S. 
person  of  any  (tern  subject  to  both  the 
EAR  and  OFAP's  Terrorism  Sanctions 
Regulations  aiid  not  authorized  by 
OFAC  is  a  violation  of  the  EAR.  Any 
export  from  abroad  or  reexport  by  a  non- 
U.S.  person  ofiitems  requiring  a  license 
pursuant  to  this  section  and  not 
authorized  by  BXA  is  a  violation  of  the 
EAR.  I 

(5)  These  licensing  requirements 
supplement  ai^y  other  requirements  set 
forth  elsewheilB  in  the  EAR. 

(b)  Exceptions.  No  License  Exceptions 
or  other  BXA  authorization  for  items 
described  by  paragraph  (a)  of  this 
section  are  available  for  exports  or 
reexports  to  SDTs. 

(c)  Licensing  policy.  Applications  for 
licenses  required  by  paragraph  (a)  of 
this  section  gefierally  will  be  denied. 
You  should  consult  with  OFAC 
concerning  transactions  subject  to 
OFAC  licensiiK  requirements. 

(d)  Contract^nctity.  Contract 
sanctity  provi^ons  are  not  available  for 
license  applications  reviewed  under  this 
section. 

4.  A  new  sedtion  744.14  is  added  to 
read  as  follows: 

f  744.14    Restrictions  on  exports  and 
certain  reexports  to  designated  foreign 
terrorist  organisations. 

Consistent  With  the  objectives  of 
sections  3U2  af  d  303  of  the  Anti- 
Terrorism  and  [Effective  E)eath  Penalty 
Act  (Anti-Terri>rism  Act)  (Pub.L.  104- 
132,  110  Stat.  i214-1319),  BXA 
maintains  restrictions  on  exports  and 
certain  reexports  to  designated  Foreign 
Terrorist  Organizations.  The  Secretary 
of  State  has  designated  certain 
designated  Foreign  Terrorist 
Organizations  pursuant  to  section  302  of 
the  Anti-Terrorism  Act.  Also  pursuant 
to  section  302  0f  the  Anti-Terrorism  Act, 
the  Department  of  the  Treasury,  Office 
of  Foreign  Assets  Control,  maintains  31 
CFR  part  597,  ttie  Foreign  Terrorist 
Organizations  Sanctions  Regulations, 
requiring  U.S.  financial  institutions  to 
block  all  financial  transactions 
involving  assets  of  designated  Foreign 
Terrorist  Organizations  within  the 
possession  or  qontrol  of  such  U.S. 


financial  institutions.  Section  303  of  the 
Anti-Terrorism  Act  prohibits  persons 
within  the  United  States  or  subject  to 
U.S.  jurisdiction  from  knowingly 
providing  material  support  or  resources 
to  a  designated  Foreign  Terrorist 
Organization  and  makes  violations 
punishable  by  criminal  penalties  under 
title  18,  United  States  Code.  These 
designated  Foreign  Terrorist 
Organizations  are  listed  in  the 
Appendices  to  31  CFR  Chapter  V  and 
identified  by  the  bracketed  suffix 
initials  [FTO].  The  export  control 
requirements  set  forth  below  furthfer  the 
objectives  of  the  Anti-Terrorism  Act. 

(a)  License  requirement(s).  A  license 
requirement  applies  to: 

(1)  All  exports  and  reexports  to  an 
FTO  of  any  item  subject  to  the  EAR  on 
the  Commerce  Control  List  (CCL);  and 

(2)  All  exports  and  reexports  to  an 
FTO  by  a  U.S.  person  of  any  item 
subject  to  the  EAR. 

(3)  Any  export  or  reexport  by  a  U.S. 
person  prohibited  by  the  EAR  and  not 
authorized  by  BXA  is  a  violation  of  the 
EAR.  Any  export  from  abroad  or 
reexport  by  a  non-U.S.  person  of  items 
requiring  a  license  pursuant  to  this 
section  and  not  authorized  by  BXA  is  a 
violation  of  the  EAR. 

(4)  These  licensing  requirements 
supplement  any  other  requirements  set 
forth  elsewhere  in  the  EAR. 

(b)  Exceptions.  No  License  Exceptions 
or  other  BXA  authorization  for  items 
described  by  paragraph  (a)  of  this 
section  are  available  for  exports  or 
reexports  to  FTOs. 

(c)  Licensing  policy.  Applications  for 
exports  and  reexports  to  FTOs  of  all 
items  identified  by  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  will  generally  be 
denied,  to  the  extent  they  constitute 
material  support  or  resources,  as 
defined  in  18  U.S.C.  2339A(b). 

(d)  Contract  sanctity.  Contract 
sanctity  provisions  are  not  available  for 
license  applications  reviewed  under  this 
section. 

Note  to  §  744.14.  This  section  does  not 
implement,  construe,  or  limit  the  scope  of 
any  criminal  statute,  including  (but  not 
limited  to)  18  U.S.C  2339B(a)(l)  and  2339A, 
and  does  not  excuse  any  person  firom 
complying  with  any  criminal  statute, 
including  (but  not  limited  to)  18  U.S.C 
2339B(a)Tl)  and  18  U.S.C  2339A. 

PART  772— {AMENDED] 

5.  Part  772  is  amended: 

a.  By  adding  a  definition  for  foreign 
terrorist  organization; 

b.  By  revising  the  heading  for  the 
definition  of  Specially  Designated 
Terrorist;  and 


c.  By  revising  the  introductory  text  of 
paragraph  (a)  for  the  definition  of  "U.S. 
person"  to  read  as  follows: 

PART  772— DEFINITIONS  OF  TERMS 


Foreign  Terrorist  Organizations 
(FTO).  Any  organization  that  is 
determined  by  the  Secretary  of  the 
Treasury  to  be  a  foreign  terrorist 
organization  imder  notices  or 
regulations  issued  by  the  Office  of 
Foreign  Assets  Control  (see  31  CFR 
chapter  V). 
•        •        •        *        • 

Specially  Designated  Terrorist  (SDT). 


U.S.  person,  (a)  For  purposes  of 
§§  744.6,  744.10,  and  744.11  of  the  EAR, 
the  term  U.S.  person  includes: 

***** 

Dated:  December  29, 1998. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  99-334  Filed  1-7-99;  8:45  am] 

BILUNQ  CODE  SSIO-OS-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  162 

[T-0. 99-4] 

RIN  1515-AC33 

Mandatory  Seizure  of  Certain  Plastic 
Explosives 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  regarding  the  types 
of  merchandise  that  are  required  to  be 
seized  and  forfeited  if  introduced  or 
attempted  to  be  introduced  into  the 
United  States  contrary  to  law.  The 
Customs  Regulations  reflect  the 
statutory  Hst  of  such  merchandise  set 
forth  in  19  U.S.C.  1595a(c)(l).  That 
statute  was  amended  to  add  plastic 
explosives  not  containing  a  detection 
agent  to  the  list  of  merchandise  required 
to  be  seized  and  forfeited.  This 
document  conforms  the  Customs 
Regulations  to  that  statutory  change. 
EFFECTIVE  DATE:  January  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  J.  Schneider,  Penalties  Branch, 
202-927-1694. 

SUPPLEMENTARY  INFORMATION: 
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Background 

Section  596(c)(1)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1595a(c)(l))  sets  forth  a 
list  of  merchandise  which,  if  introduced 
or  attempted  to  be  introduced  into  the 
United  States  contrary  to  law,  are 
required  to  be  seized  and  forfeited. 

Section  162.23(a),  Customs 
Regulations  (19  CFR  162.23(a)),  reflects 
the  list  of  merchandise  that  must  be 
mandatorily  seized  if  introduced  or 
attempted  to  be  introduced  into  the 
United  States  contrary  to  law  as  set  forth 
in  19  U.S.C.  1595a(c). 

Title  VI,  section  606  of  Pub.  L.  104- 
132,  the  "Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996,"  amended  19 
U.S.C.  1595a(c)(l),  effective  April  24, 
1997,  to  add  to  the  hst  of  merchandise 
required  to  be  seized,  merchandise  that 
"is  a  plastic  explosive,  as  defined  in 
section  841(q)  of  Title  18,  United  States 
Code,  which  does  not  contain  a 
detection  agent,  as  defined  in  section 
841{p)  of  such  title."  This  amendment 
was  made  to  implement  the  Convention 
on  the  Marking  of  Plastic  Explosives  for 
the  Purpose  of  Detection,  which  the 
United  States  entered  into  at  Montreal, 
Canada,  in  1991. 

This  document  amends  §  162.23(a), 
Customs  Regulations,  to  reflect  that 
amendment  to  19  U.S.C.  1595a(c)(l). 

Inapplicability  of  Public  Notice  and 
Comment  Requirements  and  Delayed 
Effective  Date  Requirements 

Inasmuch  as  this  amendment  merely 
conforms  the  Customs  Regulations  to 
existing  law,  pursuant  to  5  U.S.C. 
553(b)(3)(B),  good  cause  exists  for 
dispensing  with  notice  and  public 
procedure  for  this  amendment  as  they 
are  unnecessary.  For  the  same  reason, 
pursuant  to  5  U.S.C.  553(d)(3),  a  delayed 
effective  date  is  not  required. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

This  docimient  does  not  meet  the 
criteria  for  a  significant  regulatory 
action  vmder  Executive  Order  12866. 

Drafting  Information:  The  principal 
author  of  this  document  was  Janet 
Johnson,  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  162 

«-    Customs  duties  and  inspection. 
Imports,  Inspection,  Law  enforcement. 
Prohibited  merchandise,  Restricted 
merchandise.  Seizures  and  forfeitures. 


Amendment  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  part  162  of  the  Customs 
Regulations  (19  CFR  part  162)  is 
amended  as  set  forth  below. 

PART  162— INSPECTION,  SEARCH 
AND  SEIZURE 

1.  The  general  authority  citation  for 
part  162  and  the  specific  authority 
citation  for  §  162.23  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 
1624. 

*         •         •         •         * 

Section  162.23  also  issued  under  19  U.S.C. 
1595a(c). 

***** 

2.  Section  162.23(a)  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(2);  by  removing  the  period 
at  the  end  of  paragraph  (a)(3)  and 
adding  ";  or"  in  its  place;  emd  by  adding 
a  new  paragraph  (a)(4)  to  read  as 
follows: 

§  162.23    Seizure  under  section  596(c) 
Tariff  Act  of  1930,  as  amended  (19  U.S.C. 
1595a(c)). 

(a)  Mandatory  seizures.  *  *  * 

***** 

(4)  A  plastic  explosive,  as  defined  in 
section  841(q)  of  title  18,  United  States 
Code,  which  does  not  contain  a 
detection  agent,  as  defined  in  section 
841(p)  of  that  title. 
***** 

Approved:  December  1, 1998. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
Dennis  M.  O'Connell. 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

(FR  Doc.  99-376  Filed  1-7-99;  8:45  am] 
BILUNQ  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  862  and  892 
[Oocitet  Nos.  98P-0506  and  98P-0621] 

Medical  Devices;  Exemptions  From 
Premarket  Notification;  Class  II 
Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  an 
order  granting  petitions  requesting 
exemption  from  the  premarket 


notification  requirements  for  certain 
class  II  devices.  FDA  is  publishing  this 
order  in  accordance  with  procedures 
established  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

EFFECTIVE  DATE:  January  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ^04), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I,  class  II,  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Pub.  L.  94-295)),  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA  (Pub.  L.  101- 
629)),  devices  are  to  be  classified  into 
class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  II  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28, 1976  (generally  referred 
to  as  postamendments  devices)  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  :^60(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations,  21  CFR  part 
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807,  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  nogfication  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantiallyiequivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997.  the  President 
signed  into  \a\/  FDAMA  (Pub.  L.  105- 
115).  Section  ;  06  of  FDAMA,  in  part, 
added  a  new  sjction  510(m)  to  the  act. 
Section  510(m|(l)  of  the  act  requires 
FDA,  within  6  D  days  after  enactment  of 
FDAMA,  to  pu  blish  in  the  Federal 
Register  a  list  pf  each  type  of  class  II 
device  that  dois  not  require  a  report 
under  section  >10(k)  of  the  act  to 
provide  reasorable  assurance  of  safety 
andeffectivendss.  Section  510(m)  of  the 
act  further  pro  /ides  that  a  510(k)  will  no 
longer  be  requi  red  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21,  19^8  (63  FR  3142). 

Section  510([n)(2)  of  the  act  provides 
that,  1  day  after  date  of  publication  of 
the  list  under  section  510(m)(l),  FDA 
may  exempt  a  device  on  its  own 
initiative  or  up  on  petition  of  an 
interested  persan,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assi  irance  of  the  safety  and 
effectiveness  o  the  device.  This  section 
requires  FDA  ti )  publish  in  the  Federal 
Register  a  noti(  :e  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publica  tion  of  this  document, 
FDA  must  publ  ish  in  the  Federal 
Register  its  Hnnl  determination 
regarding  the  e  cemption  of  the  device 
that  was  the  su  jject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  sh^U  be  deemed  granted. 

n.  Criteria  for  pcemption 

There  are  a  n  imiber  of  factors  FDA 
may  consider  t(  t  determine  whether  a 
510(k)  is  necesi  ary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  dn  February  19, 1998, 
entitled  "Procedures  for  Class  II  Device 
Exemptions  froin  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  TJiat  guidance  can  be 
obtained  through  the  World  Wide  Web 
on  the  CDRH  home  page  at  "http:// 
www.fda.gov/cdrh"  or  by  facsimile 
through  CDRH  ^acts-on-Demand  at  1- 
800-899-0381  ir  301-827-0111. 
Specify  "159"  When  prompted  for  the 
document  shelf  number. 


III.  Petitions 

FDA  has  received  the  following 
petitions  requesting  an  exemption  from 
premarket  notification  for  class  II 
devices: 

1.  Abbott  Laboratories,  21  CFR 
862.1715,  triiodothyronin  uptake  test 
system  devices. 

2.  Radiological  Imaging  Technology, 
21  CFR  892.5050,  film  dosimetry 
system,  a.k.a.  film  scanning  system. 

In  the  Federal  Register  of  September 
30,  1998  (63  FR  52275),  FDA  pubUshed 
a  notice  announcing  that  these  petitions 
had  been  received  and  providing  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  petitions  by 
October  30,  1998.  FDA  received  no 
comments.  FDA  has  reviewed  these 
petitions  and  has  determined  that  these 
devices  meet  the  criteria  for  exemption 
described  previously  and  is,  therefore, 
issuing  this  order  exempting  these 
devices  from  the  requirements  of 
premarket  notification  and  is  codifying 
this  order  in  the  Code  of  Federal 
Regulations  (CFR).  The  film  dosimetry 
system  is  an  accessory  to  the  medical 
charged-particle  radiation  therapy 
system  classified  in  21  CFR  892.5050. 
The  exemption  for  the  film  dosimetry 
system  is  limited  only  to  film  dosimetry 
systems  intended  for  use  as  a  quality 
control  system.  (See  21  CFR  892.9  for 
further  information  on  limitations  on 
exemptions  for  radiological  devices.) 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
and  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 


Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  rule  will  relieve  a 
burden  and  simplify  the  marketing  of 
these  devices,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

List  of  Subjects 

21  CFR  Part  862 

Medical  devices. 
21  CFR  Part  892 

Medical  devices.  Radiation 
protection.  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  862 
and  892  are  amended  as  follows: 

PART  862— CLINICAL  CHEMISTRY 
AND  CLINICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

2.  Section  862.1715  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1715    Triiodothyronine  uptake  test 
system. 

***** 

(b)  Classification.  Class  II.  The  device 
is  exempt  from  the  premarket 
notification  procediu-es  in  subpart  E  of 
part  807  of  this  chapter  subject  to  the 
limitations  in  §862.9. 

PART  892— RADIOLOGY  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

4.  Section  892.5050  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§892.5050    Medical  charged-particle 
radiation  therapy  system. 

•        *        •        »        • 

(b)  Classification.  Class  II.  When 
intended  for  use  as  a  quality  control 
system,  the  film  dosimetry  system  (film 
scanning  system)  included  as  an 
accessory  to  the  device  described  in 
paragraph  (a)  of  this  section,  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  the  limitations  in 
§892.9. 

Dated:  December  22, 1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 
IFR  Doc.  99-380  Filed  1-7-99;  8:45  am] 

BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TDSSOG] 

RIN  1545-nAV94 

Employee  Stocic  Ownership  Plans; 
Section  411(d)(6)  Protected  Benefits 
(Taxpayer  Relief  Act  of  1997);  Qualified 
Retirement  Plan  Benefits 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  providing  for 
changes  to  the  rules  regarding  qualified 
retirement  plan  benefits  that  are 
protected  from  reduction  by  plan 
amendment,  that  have  been  made 
necessary  by  the  Taxpayer  Relief  Act  of 
1997  (TRA  '97).  The  final  regulations 
change  the  existing  final  regulations  to 
conform  with  the  TRA  '97  rules 
regarding  in-kind  distribution 
requirements  for  certain  employee  stock 
ownership  plans,  and  specify  the  time 
period  during  which  certain  plan 
amendments  for  which  relief  has  been 
granted  by  TRA  '97  may  be  made 
without  violating  the  prohibition  against 
plan  amendments  that  reduce  accrued 
benefits.  These  final  regulations  affect 
sponsors  of  qualified  retirement  plans, 
employers  that  maintain  qualified 
retirement  plans,  and  qualified 
retirement  plan  participants.  The 
amendments  to  the  temporary 
regulations  remove  previously  issued 
temporary  regulations  on  the  same 
subject. 

DATES:  These  regulations  are  effective 
January  8, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  F.  Marshall.  (202)  622-6030 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  docimient  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  imder  section  411(d)(6).  These 
regulations  change  the  rules  under 
section  411(d)(6)  regarding  qualified 
retirement  plan  benefits  that  are 
protected  from  reduction  by  plan 
amendment,  to  take  into  account 
amendments  made  by  the  Taxpayer 
ReUef  Act  of  1997  (TRA  '97),  Public  Law 
105-34,  111  Stat.  788  (1997).  On 
September  4, 1998,  temporary 
regulations  (TD  8781)  under  section 
411(d)(6)  were  published  in  the  Federal 
Register  (63  FR  47172).  A  notice  of 
proposed  rulemaking  (REG-101363-98), 
cross-referencing  the  temporary 
regulations,  was  published  in  the 
Federal  Register  (63  FR  47214)  on  the 
same  day.  The  temporary  regulations 
conform  the  regulations  to  the  TRA  '97 
amendments  to  section  409  regarding 
the  general  requirement  that  employee 
stock  ownership  plans  offer 
distributions  in  the  form  of  employer 
securities.  In  addition,  the  temporary 
regulations  specify  the  time  period 
during  which  certain  plan  amendments 
for  which  relief  has  been  granted  by 
TRA  '97  may  be  made  without  violating 
section  411(d)(6). 

One  written  comment  responding  to 
the  notice  of  proposed  rulemaking  was 
received.  No  public  hearing  was 
requested  or  held.  The  proposed 
regulations  imder  section  411(d)(6)  are 
adopted  by  this  Treasury  decision,  and 
the  corresponding  temporary 
regulations  are  removed. 

Explanation  of  Provisions 

Section  411(d)(6)  provides  that  a  plan 
is  not  treated  as  satisfying  the 
requirements  of  section  411  if  the 
accrued  benefit  of  a  participant  is 
decreased  by  a  plan  amendment.  Under 
section  411(d)(6)(B),  a  plan  amendment 
that  eliminates  an  optional  form  of 
benefit  is  treated  as  reducing  accrued 
benefits  to  the  extent  that  the 
amendment  applies  to  benefits  accrued 
as  of  the  later  of  the  adoption  date  or  the 
effective  date  of  the  amendment. 
Sections  1.411(d)-^,  Q&A-l(b)(l)  and 
1.401(a)(4)-4(e)  specify  that  different 
optional  forms  of  benefit  within  the 
meaning  of  section  411(d)(6)(B)  result 
fiY)m  differences  in  the  medium  of  a 
distribution  (e.g.,  cash  or  in-kind)  from 
a  plan.  Section  411(d)(6)(C)  provides 
that  any  tax  credit  employee  stock 
owner^ip  plan  or  any  employee  stock 
ownership  plan  is  not  treated  as  failing 


to  meet  the  requirements  of  section 
411(d)(6)  merely  because  it  modifies 
distribution  options  in  a 
nondiscriminatory  manner. 

Special  Rules  Regarding  Medium  of 
Distribution  From  ESOPs 

Section  409(h)  contains  requirements 
relating  to  distributions  from  tax  credit 
employee  stock  ownership  plans. 
Section  4975(e)(7)  extends  \he 
requirements  of  section  409(h)  to  other 
employee  stock  ownership  plans  as 
well,  and  section  401(a)(23)  extends  the 
requirements  of  section  409(h)  to 
qualified  plans  that  are  stock  bonus 
plans.  Under  section  409(h)(1)(A),  an 
employee  stock  ownership  plan  or  other 
stock  bonus  plan  generally  is  required  to 
make  distributions  available  in  the  form 
of  employer  securities.  Prior  to  its 
amendment  by  TRA  '97,  section 
409(h)(2)  provided  an  exception  to  this 
rule  in  the  case  of  an  employer  whose 
charter  or  bylaws  restrict  the  ownership 
of  substantially  all  outstanding 
employer  securities  to  employees  or  to 
a  trust  described  in  section  401(a). 

Under  section  1361,  certain  small 
business  corporations  that  do  not  have 
more  than  75  shareholders  are  eligible 
to  elect  treatment  as  S  corporations 
whose  tax  attributes  generally  flow 
through  to  shareholders  in  accordance 
with  the  rules  of  subchapter  S  of  chapter 
1  of  subtitle  A  of  the  Internal  Revenue 
Code.  Prior  to  the  Small  Business  Job 
Protection  Act  of  1996  (SBJPA),  Public 
Law  104-188,  110  Stat.  1755  (1996),  an 
S  corporation  could  not  maintain  an 
employee  stock  ownership  plan  because 
an  S  corporation  could  not  have  a 
qualified  trust  described  in  section 
401(a)  as  a  shareholder.  SBJPA  amended 
the  requirements  for  S  corporations, 
effective  for  tax  years  beginning  after 
Etecember  31, 1996,  to  permit  certain 
tax-exempt  organizations,  including 
qualified  trusts  described  in  section 
401(a),  to  be  S  corporation  shareholders. 

TRA  '97  made  an  additional  change  to 
the  rules  governing  qualified  plans 
holding  securities  of  an  S  corporation 
employer,  to  make  it  easier  for  S 
corporation  employers  to  faciUtate 
employee  ownership  of  employer 
securities  through  qualified  plans. 
Section  1506  of  TRA  '97  extends  the 
exception  of  section  409(h)(2)  to  cover 
S  corporations,  effective  for  taxable 
years  beginning  after  December  31, 
1997.  Pursuant  to  this  change,  tax  credit 
employee  stock  ownership  plans, 
employee  stock  ownership  plans,  and 
other  stock  bonus  plans  established  and 
maintained  by  S  corporation  employers 
are  not  required  to  o^er  distributions  in 
the  form  of  employer  securities. 
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Section  1.4li(dM,Q&A-2(d)(2)(ii) 
provides  an  exC:eption  from  the 
requirements  dS  section  411(d)(6)  for 
plan  amendmetits  that  eliminate 
optional  forms  of  benefit  from  a  tax 
credit  employee  stock  ownership  plan, 
an  employee  stpck  ownership  plan,  or  a 
stock  bonus  plfn,  for  certain  employers. 
Section  1.411(<i)-4,  Q&A-2(d}(2)(ii) 
applies  to  employers  that  become 
substantially  employee-owned,  if  the 
employer  otherwise  meets  the 
requirements  olF  section  409(h)(2)  with 
respect  to  restrictions  on  the  ownership 
of  outstanding  employer  stock.  These 
regulations  retain  the  provision  in  the 
temporary  regulations  to  expand  the 
excepUon  of  §  t.411(d)-^,  Q&A- 
2(d)(2)(ii)  fromjthe  requirements  of 
section  411(d)(l>)  to  apply  to  S 
corporations  as  well,  to  reflect  the  TRA 
'97  changes  to  section  409(h). 

Rules  for  Plan  i  \mendments  Pursuant  to 
TRA '97 

Section  1541  of  TRA  '97  contains 
provisions  relating  to  plan  amendments 
that  are  adopted  as  a  result  of  TRA  '97. 
If  section  1541  applies  to  a  plan 
amendment,  section  1541(a)  provides 
that  the  plan  will  be  treated  as  operated 
in  accordance  ^^/i^h  its  terms  and  will 
not  fail  to  satisfy  the  requirements  of 
section  411(d)(ft)  by  reason  of  the 
amendment.  Section  1541  applies  to  a 
plan  amendment  that  is  made  pursuant 
to  a  legislative  change  in  the  pension 
and  employee  benefit  provisions  of  TRA 
'97,  provided  the  following  conditions 
are  satisfied.  Fipt,  the  plan  amendment 
must  be  adopted  before  the  first  day  of 
the  first  plan  yaar  beginning  on  or  after 
January  1,  1999J(2001,  in  the  case  of  a 
governmental  plan,  as  defined  in  section 
414(d)).  Seconq,  the  plan  must  be 
operated  in  accordance  with  the  terms 
of  the  plan  ame|idment,  beginning  on 
the  date  the  legislative  change  takes 
effect,  or,  if  the  lamendment  is  not 
required  by  the  legislative  change,  the 
effective  date  o|  the  amendment 
specified  by  thq  plan.  Third,  the  plan 
amendment  mu^t  be  made  retroactively 
effective. 

The  remedial 'amendment  period  for 
adopting  plan  atnendments  to  which 
section  1541  of  [TRA  '97  applies  was 
extended  pursuit  to  the  rules  of 
section  401(b)  in  Rev.  Proc.  98-14 
(1998-^  I.R.B.  22).  To  provide  a  uniform 
time  for  plan  aqiendment,  these 
regulations  add  a  new  §  1.411(d)-4, 
Q&A-ll  to  retain  the  rule  of  §1.41 1(d)- 
4T,  Q&A-ll  of  the  temporary 
regulations  extetiding  the  time  for  the 
section  411(d)(6)  rehef  provided  by 
section  1541  of  TRA  '97  to  the  end  of 
the  remedial  amendment  period  for 
these  plan  amendments. 


The  sole  commentator  raised  a 
concern  regarding  whether  this 
extension  of  the  time  period  for  section 
411(d)(6)  relief  originally  provided 
under  section  1541  of  TRA  '97  restricts 
the  time  during  which  any  plan 
amendment  can  be  made  to  eliminate 
in-kind  distributions  of  employer 
securities  fi:t)m  employee  stock 
ownership  plans  of  S  corporations.  The 
extension  of  the  time  period  for  this 
section  1541  statutory  relief  pursuant  to 
§  1.411(d)-4,  Q&A-ll  does  not  restrict 
the  time  period  during  which  a  plan 
amendment  can  be  made  to  eliminate 
these  in-kind  distributions  as  permitted 
under  §  1.411(d)^,  Q&A-2(d)(2)(ii);  to 
the  contrary,  the  §  1.411(d)-4,  Q&A-ll 
extension  of  this  statutory  relief  period 
provides  an  additional  time  period  for 
the  adoption  of  certain  plan 
amendments  to  eliminate  these  in-kind 
distributions  after  these  in-kind 
distributions  have  been  eliminated  in 
operation.  Under  the  ongoing  rule  of 
§  1.411(d)-4.  Q&A-2(d)(2)(ii),  a  plan 
amendment  to  eliminate  these  in-kind 
distributions  that  is  effective  with 
respect  to  distributions  payable  after  the 
date  the  amendment  is  adopted  can  be 
made  at  any  time  during  taxable  years 
of  the  employer  beginning  after 
December  31, 1997. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Linda  S. 
F.  Marshall,  Office  of  the  Associate 
Chief  Coujisel  (Employee  Benefits  and 
Exempt  Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •   * 

§  1.411(d)-4T  also  issued  under  26  U.S.C 
411(d)(6).  *  *  • 

Par.  2.  Section  1.411{d)-4  is  amended 
by: 

1.  Revising  Q&A-2(d)(2)(ii). 

2.  Removing  the  last  sentence  of 
Q&A-2(d)(3). 

3.  Adding  Q&A-ll. 

The  additions  and  revisions  read  as 
follows: 

§  1 .41 1  (d)-4    Section  41 1  (d)(6)  protected 
benefits. 

*  •        *        •        • 

Q-2:*   *   • 

A-2:  •   *   * 

(d)  *   *   * 

(2)*   •   • 

(ii)  Employer  becomes  substantially 
employee-owned  or  is  an  S  corporation. 
The  employer  eliminates,  or  retains  the 
discretion  to  eliminate,  with  respect  to 
all  participants,  optional  forms  of 
benefit  by  substituting  cash 
distributions  for  distributions  in  the 
form  of  employer  stock  with  respect  to 
benefits  subject  to  section  409(h)  in  the 
circumstances  described  in  paragraph 
(d)(l)(ii)(A)  or  (B)  of  this  Q&A-2,  but 
only  if  the  employer  othenvise  meets 
the  requirements  of  section  409(h)(2) — 

(A)  "The  employer  becomes 
substantially  employee-owned;  or 

(B)  For  taxable  years  of  the  employer 
beginning  after  December  31, 1997,  the 
employer  is  an  S  corporation  as  defined 
in  section  1361. 

*  •        *        *        * 

Q-11:  To  what  extent  may  a  plan 
amendment  that  is  made  pursuant  to  the 
Taxpayer  Relief  Act  of  1997  (TRA  '97) 
(Public  Law  105-34,  111  Stat.  788), 
reduce  or  eliminate  section  411(d)(6) 
protected  benefits? 

A-11:  A  plan  amendment  does  not 
violate  the  requirements  of  section 
411(d)(6)  merely  because  the  plan 
amendment  reduces  or  eliminates 
section  411(d)(6)  protected  benefits  as  of 
the  effective  date  of  the  plan 
amendment,  provided  that — 

(a)  The  plan  amendment  is  made 
pursuant  to  an  amendment  made  by  title 
XV,  or  subtitle  H  of  title  X,  of  TRA  '97; 
and 

(b)  The  plan  amendment  is  adopted 
no  later  than  the  last  day  of  any 
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remedial  amendment  period  that 
applies  to  the  plan  pursuant  to 
§§1.401(b}-l  and  1.401(b)-lT  for 
changes  under  TRA  '97. 

§1.411(d)-4T    [Removed] 

Par.  3.  Section  1.411(d)-4T  is 
removed. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  14, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  99-152  Filed  1-7-99;  8:45  am] 
BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CPR  Part  934 

[ND-037-FOR,  Amendment  No.  XXVI] 

North  Dakota  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
North  Dakota  regulatory  program 
(hereinafter,  the  "North  Dakota 
program')  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  North  Dakota  proposed 
revisions  of  its  revegetation  document 
pertaining  to  prime  farmland  success 
standards,  cover  standards  for 
woodlands,  wetlands  success  standards, 
recreational  land  use  success  standards 
for  tree  and  shrub  stocking,  and 
methods  for  sampling  woodland  cover. 
The  amendment  was  intended  to  revise 
the  North  Dakota  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  improve 
operational  efficiency. 
EFFECTIVE  0A1E:  January  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Office  Director  Guy  Padgett, 
Telephone:  307/261-6550,  Internet 
address:  GPadgett@OSMRE.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 


approval  of  the  North  Dakota  program 
can  be  found  in  the  December  15,  1980, 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendments  can  be  found  at  30  CFR 
934.15  and  934.16. 

II.  Proposed  Amendment 

By  letter  dated  April  9, 1998,  North 
Dakota  submitted  a  proposed 
amendment  to  its  program  (Amendment 
Number  XXVI),  administrative  record 
No.  ND-AA-05)  pursuant  to  SMCRA 
(30  U.S.C.  1201  et  seq.].  North  Dakota 
submitted  the  proposed  amendment  in 
response  to  the  required  program 
amendments  at  30  CFR  934.16(aa)  and 
(bb),  and  at  its  ovni  initiative.  The 
provisions  of  its  revegetation  policy 
document  that  North  Dakota  proposed 
to  revise  were:  (1)  II-C-1,  II-C-3,  II-C- 
4,  II-C-5,  and  II-C-6  of  the  Cropland 
section  to  modify  prime  farmland 
provisions;  (2)  II-F-7  of  the  Woodland 
section;  (3)  II-H-9  and  II-H-12  of  the 
Wetlands  section;  (4)  II-I-l  and  II-I-2 
of  the  Other  Land  Uses  section;  and  (5) 
III-D-6  of  the  Measurements  section. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  8, 
1998,  Federal  Register  (63  FR  25428). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  ND-AA-07).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  June  8,  1998. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  North  Dakota  on  April  9, 
1998,  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Section  II-C,  Standards  for 
Evaluation  of  Revegetation  Success 
(Prime  Farmland  Standards) 

North  Dakota  proposed  to  revise 
Section  II-C  of  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments" 
(hereinafter  the  revegetation  policy 
document)  to  be  consistent  with  its 
rules  at  NDAC  69-06.2-22-07  (3)(c)  and 
(4)(d)  and  address  a  required  program 
amendment  at  30  CFR  934.16(aa). 

North  Dakota  amended  Section  II-C  to 
require  that  for  third-stage  bond  release 
(equivalent  to  Phase  II  bond  release 
under  the  Federal  program)  the  prime 


farmland  productivity  standards  must 
have  been  met  for  a  minimum  of  three 
years.  For  at  least  two  of  the  three  years, 
spring  wheat  (the  deepest  rooting  crop) 
must  be  used  to  demonstrate  restoration 
of  productivity.  Barley  or  oats  may  be 
used  for  the  other  year.  For  fourth-stage 
bond  release  for  prime  farmlands 
(equivalent  to  phase  III  bond  release 
under  the  Federal  program),  at  least  10 
years  must  have  elapsed  and  the 
productivity  standards  for  third-stage 
bond  release  must  have  been  met. 

The  Federal  regulations  at  30  CFR 
800.40(c)(2)  require,  in  part,  that  no  part 
of  the  bond  or  deposit  shall  be  released 
under  this  paragraph  until  soil 
productivity  for  prime  farmlands  has 
returned  to  equivalent  levels  of  yield  as 
nonmined  land  of  the  same  soil  type  in 
the  surrounding  area  under  equivalent 
management  practices  as  determined 
from  the  soil  survey  performed  pursuant 
to  section  507(b)(16)  of  the  Surface 
Mining  and  Reclamation  Control  Act 
and  30  CFR  Part  823  of  the  Federal 
regulations.  The  Federal  regulation  at  30 
CFR  823.15(b)(3)  requires  that  the 
measurement  period  for  determining 
average  annual  crop  production  on 
prime  farmlands  shall  be  a  minimum  of 
3  crop  years  prior  to  release  of  the 
operator's  performance  bond. 

OSM  required,  at  30  CFR  934.16(aa)  of 
the  Federal  regulations,  that  North 
Dakota  revise  Chapter  II,  Section  C  of  its 
revegetation  policy  document  and  its 
rules  at  NDAC  69-05.2-22-07(3)(c)  and 
69-05.2-2-26-05(3)(c)  to  require  that, 
prior  to  third-stage  bond  release  on  land 
reclaimed  for  use  as  prime  farmland,  the 
permittee  demonstrate  restoration  of 
productivity  using  3  crop  years  (62  FR 
22889.  22892;  April  28. 1997).  OSM 
approved  North  Dakota's  revisions  to  its 
rules  as  required  by  30  CFR  934.16(aa). 

The  Director  finds  that  proposed 
amendment  to  Section  Il-t  of  North 
Dakota's  policy  revegetation  document 
parallels  the  approved  revision  to  North 
Dakota's  rules  and  is  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
800.40(C)(2)  and  at  823.15(b)(3).  The 
Director  finds  that  North  Dakota  has, 
therefore,  satisfied  the  required  program 
amendment,  approves  the  proposed 
revision,  and  removes  the  required 
amendment  at  30  CFR  934.16(aa). 

2.  Section  II-F,  Standards  for  Evaluation 
of  Revegetation  Success  (Cover 
Standards  for  Woodlands) 

Existing  Section  II-F  of  North 
Dakota's  revegetation  policy  document 
allows  the  use  of  herbaceous  cover  for 
evaluating  the  ground  cover  of 
woodland  areas,  a  type  of  fl'^^h  and 
wildlife  habitat,  at  fourth-stage  bond 
release.  Herbaceous  cover  must  be  either 
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66%  total  t)as5l  cover  (90%  of  the  73% 
standard)  or  71 1%  first-hit  cover  (90%  of 
the  83%  standard).  Herbaceous  cover, 
together  with  canopy  cover  must 
provide  adequ  ite  protection  from 
erosion. 

North  Dakot  i  proposed  to  revise 
Section  II-F  to  state  that  ground  cover 
may  be  determined  by  sampling  either 
total  ground  c(  ver  (a  newly  defined 
term),  a  combi  lation  of  herbaceous  and 
woody  vegetat  on,  or  herbaceous 
understory  onl  y.  Total  ground  cover 
(defined  as  livi  (  herbaceous  cover,  litter, 
and  canopy  frc  m  woody  vegetation) 
must  be  at  least  83%.  North  Dakota  also 
revised  the  section  to  state  that  the 
herbaceous  un  ierstory  includes  both 
herbaceous  cover  and  litter.  The 
revegetation  pdlicy  document  requires 
that  total  ground  cover,  including  the 
canopy  cover  c  f  woody  vegetation,  must 
provide  adequate  protection  from 
erosion. 

The  Federal  regulations  at  30  CFR 
701.5  define  grbund  cover  as  the  area  of 
ground  covere<i  by  the  combined  aerial 
parts  of  vegetacon  and  the  litter  that  is 
produced  naturally  onsite,  expressed  as 
a  percentage  o^the  total  area  of 
measurement,  t'he  Federal  regulations 
at  30  CFR  816.116(b)(3)(iii)  requires  for 
fish  and  wildhle  habitat,  recreation, 
shelter  belts,  of  forest  products  that 

id  cover  shall  not  be  less 
sd  to  achieve  the 
lining  land  use. 

's  new  definition  of  total 
no  less  effective  than 

Inition  of  ground  cover  at 
30  CFR  701.5.  ifjorth  Dakota's  proposed 
addition  of  a  tdtal  canopy  standard  of 
83%  is  derived  from  the  approved  North 
Dakota  cover  stendards  in  Section  II-F 
of  its  guideline!  which  are  66%  basal 
cover  (90%  of  tpe  75%  cover  standard) 
or  75%  first  hifl  cover  (90%  of  the  83% 
cover  standard).  In  turn,  these  standards 
are  based  on  research  done  in  North 
Dakota  to  deterknine  what  level  of  cover 
is  adequate  to  cjontrol  erosion  (study 
entitled,  "Pasture  and  Hayland; 
Measures  of  Reclamation  Success;"  R.E. 
Ries  and  L.  Ho^ann,  1984).  Because 
the  standards  were  approved  as 
sufficient  to  control  erosion  and  meet 
the  approved  pbstmining  land  use,  the 
proposed  total  tover  standard  of  83% 
will  be  adequalie  to  control  erosion  and 
meet  the  postmjining  land  use  of 
woodlands,  a  type  of  fish  and  wildlife 
habitat.  The  Director  finds  that  North 
Dakota's  propofed  revision  to  Section 
II-F  of  the  revegetation  policy  dociunent 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.1 16(b)(3)(iii) 
and  approves  i|. 


vegetative  groi 
than  that  requi^ 
approved  posts 

North  Dakoti 
ground  cover  i^ 
the  Federal  def 


3.  Section  II-H,  Standards  for 
Evaluation  of  Revegetation  Success 
(Wetlands  Success  Standards) 

For  premining  assessments  of  Class  III 
wetlands.  North  Dakota's  revegetation 
poUcy  document  requires  that  where 
only  a  few  wetlands  are  involved,  all 
should  be  sampled.  In  cases  where  a 
large  number  occur,  approximately 
thirty  percent  may  be  randomly  selected 
and  sampled;  however,  in  all  cases, 
sample  numbers  must  be  approved  by 
the  Commission  based  on  total  number 
of  wetlands  and  variability.  In  addition, 
for  wetland  surface  water  quality  for 
Class  III-VI  wetlands,  the  revegetation 
poUcy  document  currently  requires  that 
premining  data  be  collected  for  no  less 
than  three  years. 

For  fourth-stage  bond  release  of 
wetlands  which  are  identified  as  fish 
and  wildlife  habitat,  the  revegetation 
policy  document  currently  requires 
documentation  that  vegetation  of  the 
reclaimed  wetland  exhibits  vegetation 
characteristics  of  the  wetlands  class  for 
which  it  was  designed.  This 
documentation  may  be  submitted 
annually  to  the  Commission  or  at  the 
time  of  bond  release;  however,  it  should 
be  available  to  the  Wetlands  Advisory 
Committee  on  an  annual  basis  if 
requested. 

North  Dakota  proposed  to  revise 
Section  2-H  of  the  revegetation  policy 
document  (concerning  the  premining 
wetland  assessment)  to  require  for  Class 
III  wetlands  that  wetlands  sampled  must 
be  based  on  the  number  present, 
distribution  and  variability.  Sample 
numbers  must  be  approved  by  the 
Commission.  For  surface  water  quality 
assessments  on  Class  III-VI  wetlands. 
North  Dakota's  proposed  revision 
requires  that  the  number  of  years  that 
data  is  collected  must  be  approved  by 
the  Commission  based  on  distribution 
and  variability  of  wetlands. 

For  fourth-stage  bond  release  of 
wetlands  North  Dakota  also  proposed  to 
revise  Section  2-H  to  require  that  data 
be  collected  the  last  three  years  of  the 
liability  period  and  submitted  annually. 
Each  year's  data  must  include  the  same 
four  parameters  currently  included  in 
the  policy  document. 

The  Federal  regulations  at  30  CFR 
779.19(a)  require  that  the  permit 
application,  if  required  by  the  regulatory 
authority,  contain  a  map  delineating 
existing  vegetative  types  and  a 
description  of  the  plant  communities 
within  the  proposed  permit  area  and 
any  proposed  reference  area.  The 
description  shall  include  information 
adequate  to  predict  the  potential  for 
reestablishing  vegetation.  There  is  no 
Federal  regulation  establishing  the 


number  of  years  for  premining  surface 
water  quality. 

The  Federal  regulations  at  30  CFR 
816.116(c)(3)(i)  require  that  for  fish  and 
wildlife  habitat,  to  achieve  phase  III 
bond  release,  the  appropriate  vegetation 
parameters  shall  equal  or  exceed  the 
approved  success  standard  for  at  least 
the  last  two  consecutive  years  of  the 
responsibility  period. 

Because  North  Dakota's  proposed 
revision  at  Section  2-H  of  its 
revegetation  policy  document  requires 
delineation  of  premining  wetlands 
vegetation,  North  Dakota's  requirements 
for  premining  assessments  of  wetland 
areas  are  consistent  with  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  779.19(a).  Also,  because  North 
Dakota's  proposed  revision  requires 
three  years  of  vegetation  data  for  fourth- 
stage  bond  release  (equivalent  tc  phase 
III  bond  release  under  the  Federal 
regulations)  while  the  Federal 
regulation  requires  that  vegetation 
parameters  equal  or  exceed  the  success 
standard  for  the  last  two  years.  North 
Dakota's  proposed  revision  is  consistent 
with  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(c)(3)(i).  Therefore  the  Director 
approves  North  Dakota's  proposed 
revisions  at  Section  2-H  of  its 
revegetation  policy  document. 

4.  Section  II-I,  Standards  for  Evaluation 
of  Revegetation  Success  (Recreational 
Land  Use  Standards  for  Tree  and  Shrub 
Stocking) 

In  response  to  the  required 
amendment  at  30  CFR  934.16(bb),  North 
Dakota  proposed  to  revise  the 
introduction  to  Section  II-I  of  its 
revegetation  policy  document,  adding 
language  to  require  that  if  areas 
developed  for  recreation  use  include 
woodland  plantings  and/or  shelterbelts, 
the  woody  plants  must  meet  all 
applicable  fourth-stage  bond  release 
standards  described  under  sections  II-F 
and  II-G  of  that  document.  North 
Dakota  proposed  to  revise  its  discussion 
of  postmining  assessment  by  adding 
language  to  require:  (1)  If  a  recreation 
area  includes  woodland  plantings,  a 
demonstration,  with  supporting  data, 
must  be  included  showing  that  the 
applicable  standards  described  under 
section  II-F  are  met,  and  (2)  if  a 
recreation  area  includes  shelterbelts,  a 
demonstration,  with  supporting  data, 
must  be  included  showing  that  the 
applicable  standards  described  under 
section  II-G  are  met.  North  Dakota  also 
proposed  to  revise  its  discussion  of 
revegetation  success  standards  for  third 
and  fourth  stage  bond  release  by  adding 
a  statement  that,  for  recreation  areas  that 
include  woodland  plantings  and/or 
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shelterbelts,  the  woody  plants  must 
meet  all  applicable  standards  described 
in  sections  II-F  and  II-G  for  fourth-stage 
bond  release. 

OSM  required  at  30  CFR  934.16(bb) 
that  North  Dakota  amend  its  program  to 
revise  Section  U-I  of  its  revegetation 
policy  document  to  require  that,  for 
areas  with  a  postmining  land  use  of 
recreation,  tree  and  shrub  stocking 
standards  meet  all  the  requirements  of 
30CFR816.116(bK3). 

The  Federal  regulations  at  30  CFR 
816.116(b)(3)  require  for  areas  to  be 
developed  for  fish  and  wildlife  habitat, 
recreation,  shelter  belts,  or  forest 
products,  minimum  stocking  and 
planting  arrangements  shall  be  specified 
by  the  regulatory  authority  on  the  basis 
of  local  and  regional  conditions  and 
after  consultation  with  and  approval  by 
the  State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  Consultation  and  approval 
may  occur  on  either  a  program  wide  or 
a  permit-specific  basis.  Trees  and  shrubs 
that  wrill  be  used  in  determining  the 
success  of  stocking  and  the  adequacy  of 
the  plant  arrangement  shall  have  utility 
for  the  approved  postmining  land  use. 
Trees  and  shrubs  counted  in 
determining  such  success  shall  be 
healthy  and  have  been  in  place  for  not 
less  than  two  growing  seasons.  At  the 
time  of  bond  release,  at  least  80  percent 
of  the  trees  and  shrubs  used  to 
determine  such  success  shall  have  been 
in  place  for  60  percent  of  the  applicable 
minimum  period  of  responsibility. 
Vegetative  groimd  cover  shall  not  be 
less  than  that  required  to  achieve  the 
approved  postmining  land  use. 

As  proposed  by  North  Dakota,  Section 
n-I  incorporates  by  reference  the 
requirements  of  Sections  II-F, 
Woodland,  and  II-G,  shelterbelts.  These 
sections  include  requirements  for 
consultation  and  approval  of  stocking 
and  planting  arrangements,  time-in- 
place  requirements,  and  ground  cover 
standards.  Both  of  these  sections  were 
approved  by  OSM  as  no  less  effective 
than  the  requirements  of  30  CFR 
816.116(b)(3)  on  July  14, 1995  (60  FR 
36213,  36215).  The  Director  finds  that, 
by  incorporating  references  to  Section 
II-F,  Woodland,  and  II-G,  Shelterbelts, 
Section  II-I  of  North  Dakota's 
revegetation  policy  dociunent  is  no  less 
effective  than  the  Federal  regulations 
and  satisfies  the  required  program 
amendment.  The  Director  approves  the 
proposed  revisions  at  Section  D-l  and 
removes  the  required  amendment  at  30 
CFR934.16(bb). 


5.  Section  IH-D,  Standards  for 
Evaluation  of  Revegetation  Success 
(Methods  for  Sampling  Woodland 
Cover) 

North  Dakota  proposed  to  revise 
Section  III-D  of  its  revegetation  policy 
document  to  allow  the  use  of  a 
Daubenmire  fi-ame  or  line  intercept 
methods  for  measuring  total  cover  in 
woodlands.  These  methods  may  only  be 
used  where  woody  vegetation  is  present. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  require  that  the  regulatory 
authority  identify  and  include  in  their 
approved  program  statistically  valid 
sampling  techniques. 

The  two  cover  sampling  techniques 
proposed  for  inclusion  in  the  North 
Dakota  guidance  document  are  well 
recognized  and  statistically  valid 
methods  for  evaluating  ground  cover  in 
plant  communities.  The  Director  finds 
that  North  Dakota's  proposed  revision  of 
Section  III-D  in  the  revegetation  policy 
docimient  is  therefore  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  approves  it. 

rV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1 .  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  North  Dakota 
program.  In  response,  Ronald  E.  Ries, 
Range  Scientist  with  the  U.S. 
Department  of  Agriculture's  Agriculture 
Research  Service  responded  on  May  28, 
1998,  that  the  proposed  changes  are 
technically  sound  and  make  the  use  of 
the  standards  more  workable  based  on 
field  experience  of  operators  and  the  ND 
Public  Service  Commission 
(administrative  record  No.  ND-AA-09). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(administrative  record  No.  ND-AA-07). 
EPA  did  not  respond  to  OSM's  request. 


4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  ND-AA-07). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  North  Dakota's 
proposed  amendment  as  submitted  on 
April  9,  1998.  The  Director  approves,  as 
discussed  in:  finding  No.  1,  Section  II- 
C,  concerning  standards  for  evaluation 
of  revegetation  success;  finding  No.  2, 
Section  II-F,  concerning  cover 
standards  for  woodlands;  finding  No.  3, 
Section  II-H,  concerning  wetlands 
success  standards;  finding  No.  4, 
Section  II-I,  concerning  recreational 
land  use  success  standards  for  tree  and 
shrub  stocking;  and  finding  No.  5. 
Section  III-D.  concerning  methods  for 
sampling  woodland  cover.  Also,  as 
discussed  in  findings  Nos.  1  and  4.  the 
Director  removes  the  required  program 
amendments  at  30  CFR  934.16(aa)  and 
(bb). 

The  Federal  regulations  at  30  CFR 
Part  934,  codifying  decisions  concerning 
the  North  Dakota  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.1 /(h)(10). 
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decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  detjermination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  t|ie  other  requirements  of 
30  CFR  Parts  7Q0.  731,  and  732  have 
been  met. 

3.  National  Eririronmental  Policy  Act 

No  environif  ental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  %ency  decisions  on 
proposed  Stat^  regulatory  program 
provisions  do  ^ot  constitute  major 
Federal  action^  within  the  meaning  of 
section  102(2)(|C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  neduction  Act 

This  rule  does  not  contain 
information  ccillection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Re4uction  Act  (44  U.S.C. 
3507  et  seq.). 


5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  nf  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  signficiant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations,  Surface 
mining,  Undergroimd  mining. 

Dated:  December  21, 1998. 

Richard  J.  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  part  934 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  934.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  a  follows: 

§  934.15    Approval  of  North  Dakota 
regulatory  program  amendments. 


Original  amerxjnent 
submission  c^te 


Date  of  final  publica- 
tion 


Citation/description 


April  9,  1998  


January  8,  1999 Revegetation  Success  Policy  Doc. 

Il-C,  Prime  Farmlands  standards. 

Il-F,  Woodlands  cover  standards. 

Il-H,  Wetlands  standards. 

Il-I,  Recreational  land  use  standards  for  tree  and  shrub  stocking. 

Ill-D,  Methods  for  sampling  woodland  cover. 


§934.16    [Amei^ed] 

3.  Section  934.16  is  amended  by 
removing  and  i  eserving  paragraphs  (aa) 
and  (bb). 

(PR  Doc.  99-383  Filed  1-7-99;  8:45  am] 
BILLING  CODE  OI^OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  290 
[DCAA  Reg.  5410-8] 

Defense  Contract  Audit  Agency 
(DCAA)  Freedpm  of  Information  Act 
Program         i 

AGENCY:  Department  of  Defense. 

action:  Final  r^le. 

^ 

SUMMARY:  This  {administrative 
amendment  is  i  result  of  the  provisions 
of  the  Electronic  Freedom  of 
Information  Ac)t  Amendments  of  1996, 
updates  address  listings  in  Appendix  B, 


and  makes  other  minor  administrative 

changes. 

EFFECTIVE  DATE:  January  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dave  Henshall,  (703)  767-1005. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  290 

Freedom  of  information. 
Accordingly,  32  CFR  part  290  is 
amended  to  read  as  follows: 

PART  290— [AMENDED] 

1.  The  authority  citation  for  part  290 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

§290.4    [Amended] 

2.  Section  290.4  is  amended  by 
revising  "It  is  the  policy  of  DCAA  to:" 
to  read  "Agency  policy  and  procedures 
are  those  cited  in  DoD  5400. 7-R.  In 
addition,  DCAA  will:" 

§  290.5    [Amended] 

3.  Section  290.5  is  amended  in 
paragraph  (a)  by  revising  "Chief, 


Information  Resources  Management 
Branch  (CMR)"  to  read  "Chief, 
Administrative  Management  Division" 

§290.6    [Amended] 

4.  Section  290.6  is  amended  in 
paragraph  (a)(l)(i)  by  revising 
"Information  Resources  Management 
Branch"  to  read  "Chief,  Administrative 
Management  Division",  paragraph 
(a)(2),  introductory  text,  by  removing 
"Chief,  Information  Resources 
Management  Branch,  CMR,  under  the 
supervision  and  guidance  of  the", 
paragraph  (a)(3),  introductory  text,  by 
revising  "Chief,  Information  Resources 
Management  Branch"  to  read  "Chief, 
Administrative  Management  Division", 
paragraph  {a)(3)(iii),  by  removing 
"5410.12  5,  Freedom  of  Information  Act, 
A  Manager's  Guide  to  a  Complex  Law, 
and  DCAA  Pamphlet"  and  footnote  5, 
by  redesignating  footnotes  "6  and  7"  as 
"5  and  6",  by  removing  paragraph 
(a)(3)(vii),  redesignating  paragraph 
(a)(3)(viii)  as  paragraph  (a)(3)(vii),  and 
in  paragraph  (b)(2)(iii),  last  sentence,  by 
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revising  "calendar"  to  read  "fiscal"  and 
"January"  to  read  "October". 

§290.7    [Amended] 

5.  Section  290.7  is  amended  in 
paragraph  (b),  last  sentence,  by  revising 
"Appendix  N."  to  read  "Appendix  G.", 
paragraph  (d),  last  sentence,  by 
removing  "quarterly",  in  paragraph 
(e)(1),  last  sentence,  by  revising  "CMO" 
to  read  "CM",  paragraph  (e)(3),  last 
sentence,  by  revising  "10"  to  read  "20", 
paragraph  (f)(4),  first  sentence,  by 
capitalizing  the  "r  and  d"  in  "regional 
director",  paragraph  (f)(5)(i)(D)  by 
revising  "10"  to  read  "20",  paragraph 
(f)(5)(ii),  introductory  text,  first 
sentence,  by  revising  "10"  to  read  "20", 
paragraph  (f)(5)(ii),  second  sentence,  by 
revising  "10"  to  read  "20",  paragraph 
(f)(5)(iv),  first  sentence,  by  revising  "10" 
to  read  "20",  paragraph  (f)(5)(iv),  second 
sentence,  by  revising  "10"  to  read  "20". 

Appendix  A  to  Part  290 — [Amended] 

6.  Appendix  A  to  part  290,  is 
amended  in  paragraph  (e),  first 
sentence,  by  revising  "six"  to  read 
"five",  in  both  instances,  paragraph 
(e)(2)(iii),  by  adding  ^'Defense  Contract 
Audit  Institute  and  the"  before 
"Technical  Services  Center",  paragraph 
(e)(2){iv),  by  removing  ",  and  supervises 
the  Defense  Contract  Audit  Institute  in 
Memphis,  Tennessee",  paragraph  (e)(3), 
first  sentence,  by  revising  "Lexington" 
to  read  "Lowell", 

Appendix  B  to  Part  290 — [Amended] 

7.  Appendix  B  to  part  290,  under 
CaUfomia,  the  introductory  text  is  zing 
the  "s"  in  "suite"  to  read  "Suite",  by 
revising  "228-7036"  to  read  "228- 
7083",  under  Georgia,  the  introductory 
text  is  eimended  by  capitalizing  the  "s" 
in  "suite",  under  Massachusetts,  the 
introductory  text  is  amended  by  revising 
"83  Hartwell  Avenue,  Lexington,  MA 
02173-3163,  (617)  377-9756"  to  read 
"59  Composite  Way,  Suite  300,  Lowell, 
MA  01851-5150,  (978)  551-9722", 
under  Virginia  in  the  introductory  text, 
by  revising  "CMR"  to  read  "CM"  and 
"(703)  767-1244" to  read  "(703) 767- 
1000",  paragraph  (a)(1),  first  sentence  by 
revising  (703)  767-1244"  to  read  (703) 
767-1066,  after  the  first  sentence,  by 
adding  "Many  of  these  items,  among 
others,  may  be  obtained  from  the  DCAA 
Web  site.",  and  paragraph  (a)(2),  last 
sentence,  by  revising  "CMR,  Cameron 
Station,  Alexandria.  VA  22304-6178"  to 
read  "CM,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir.  VA  22060- 
6219". 


Dated:  December  31, 1998. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

|FR  Doc.  99-274  Filed  1-7-99;  8:45  ami 

BILUNO  CODE  S00O-O4-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  290O^J04 

Additional  Disability  or  Death  Due  to 
Hospital  Care,  Medical  or  Surgical 
Treatment,  Examination,  or  Training 
and  Rehabilitation  Services 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  In  a  document  published  as  a 
final  rule  in  the  Federal  Register  on 
August  24.  1998  (63  FR  45004).  we 
amended  our  adjudication  regulations 
concerning  awards  of  compensation  or 
dependency  and  indemnity 
compensation  for  additional  disability 
or  death  due  to  VA  hospital  care, 
medical  or  surgical  treatment, 
examination,  or  training  and 
rehabilitation  services.  The  amendments 
provided  that  benefits  are  payable  for 
additional  disability  or  death  caused  by 
VA  hospital  care,  medical  or  surgical 
treatment,  or  examination  only  if  VA 
fault  or  "an  event  not  reasonably 
foreseeable"  proximately  caused  the 
disability  or  death.  Further,  the 
amendments  provided  that  benefits  are 
also  payable  for  additional  disability  or 
death  proximately  caused  by  VA's 
provision  of  training  and  rehabilitation 
services. 

We  established  the  amendments 
without  prior  notice  and  comment 
based  on  our  conclusion  that  they 
consisted  of  only  restatements  and 
interpretations  of  statutory  provisions. 
Judicial  review  has  been  sought  on  the 
basis  that  the  rulemaking  establishing 
the  final  rule  constituted  substantive 
rulemaking  that  required  an  opportimity 
for  prior  notice  and  comment.  We 
believe  that  our  action  was  legally 
correct.  Even  so,  as  provided  in  a 
settlement  agreement,  by  this  document 
we  are  rescinding  the  final  rule  of 
August  24.  This  moots  the  pending 
litigation.  The  rescinded  rule  will  be 
considered  to  have  no  force  or  effect  in 
any  claim  decided  on  or  after  August  24, 
1998.  Further,  we  intend  to  propose 
provisions  similar  to  those  in  the 
rescinded  rule  in  a  document  to  be 
published  in  the  Proposed  Rules  section 
of  a  future  issue  of  the  Federal  Register. 
This  will  provide  interested  individuals 


an  opportunity  to  comment  on  the 
proposed  amendments. 
DATES:  Effective  Date:  January  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Barrans,  Staff  Attorney  (022), 
Office  of  General  Counsel,  C)epartment 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 
(202)  273-6332. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  concerns  restatements  and 
interpretations  of  statutory  provisions. 
Accordingly,  in  accordance  with  the 
provisions  of  5  U.S.C.  553,  it  is 
promulgated  without  notice  and 
comment  and  without  a  delayed 
effective  date. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601-612"  This 
rule  only  affects  individuals.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  this 
rulemaking  proceeding  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  5  U.S.C.  603- 
604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  Benefits, 
Health  Care,  Pensions,  Veterans, 
Vietnam. 

Approved:  January  5.  1999. 
Togo  D.  West.  )r.. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  above,  38 
CFR  part  3  is  amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.358,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  3.358    Compensation  for  disability  or 
death  from  hospitalization,  medical  or 
surgical  treatment,  examinations  or 
vocational  rehabilitation  training  (§  3.800). 

(a)  General.  Where  it  is  determined 
that  there  is  additional  disability 
resulting  from  a  disease  or  injury  or  an 
aggravation  of  an  existing  disease  or 
injury  suffered  as  a  result  of  training, 
hospitalization,  medical  or  surgical 
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treatment,  or 
compensation 
additional  disability 
(Authority:  38  u|s.C.  1151) 


ekamination, 
tvill  be  payable  for  such 


§§3.361  througt 

2.  Sections  31361 
removed. 


3.363    [Removed] 
through  3.363  are 


§  3.800    [Amended] 

3.  The  intro(|uctory  text  to  §  3.800  is 
removed. 

(FR  Doc.  99-t32  Filed  1-7-99:  8:45  am] 

BILUNQ  COOE  8320. 01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I 
40  CFR  Part  1$0 

[OPP-300768;  FPL  6050-6] 

RIN  2070-AB78  I 

Tebuconazoiei  Pesticide  Tolerance 

AGENCY:  Envirc  nmental  Protection 
Agency  (EPA). 
ACTION:  Final  rile. 


summary:  This 


regulation  establishes 


tolerances  for  rssidues  of  tebuconazole 
in  or  on  grapes  grass  forage,  grass  hay, 
grass  seed  screiinings,  grass  straw,  milk, 
meat  by-products  of  cattle,  goats,  horses 
and  sheep.  Bayer  Corporation  requested 
these  tolerance^  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (Piib.  L.  104-170'). 
DATES:  This  regulation  is  effective 
January  8, 1999.  Objections  and  requests 
for  hearings  must  be  received  by  EPA  on 
or  before  Marcl  9.  1999. 
ADDRESSES:  Wnitten  objections  and 
hearing  requests,  identified  by  the 
docket  control  humber,  (OPP-300768J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  EH]  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  ind  forwarded  to:  EPA 
Headquarters  A  ccounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pitts  jurgh.  PA  15251.  A  copy 
of  any  objectioi  is  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300768],  must  ^Iso  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  AgeAcy.  401  M  St.,  SW., 
Washington,  Df!  20460.  In  person,  bring 


a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwv.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300768].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-9354;  e-mail: 
waller.mary@epdmail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  2,  1997, 
(62  FR  16590)  (5F4577)  and  of  March  5, 
1997,  (62  FR  10047)  (6F4669),  EPA 
issued  notices  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e) 
announcing  the  filing  of  pesticide 
petitions  (PP)  for  tolerances  by  Bayer 
Corporation,  8400  Hawthorne  Road, 
Kansas  City,  MO.  64120-0013  (amended 
in  a  letter  from  Bayer  Corporation  to 
EPA  dated  September  18,  1998).  These 
notices  included  summaries  of  the 
petitions  prepared  by  Bayer 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.474  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide, 
tebuconazole  (alpha-[2-(4- 
chlorophenyl)-ethyl]-alpha-(l,l- 
dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol)  in  or  on  grapes  at  5  parts  per 
million  (ppm),  grass  forage  at  8  ppm, 
grass  hay  at  25  ppm,  grass  seed 
screenings  at  55  ppm,  grass  straw  at  30 
ppm,  and  by  establishing  tolerances  for 
the  combined  residues  of  tebuconazole 
and  its  l-(4-chlorophenyl)-4,4-dimethyl- 
3-(lH-l,2,4-triazole-l-yl-methyl)- 
pentane-3,5-diol  metabolite  (HWG 


2061).  hereafter  referred  to  in  this 
document  as  tebuconazole.  in  milk  at 
0.1  ppm.  and  meat  by-products  of  cattle, 
horses,  goats  and  sheep  at  0  2  ppm. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonablp. 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifcnthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26,  1997)  (FRL- 
5754-7). 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebuconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for 
tolerances  for  residues  of  tebuconazole 
in  or  on  grapes,  grass  forage,  grass  hay, 
grass  seed  screenings,  grass  straw,  milk, 
meat  by-products  of  cattle,  horses,  goats 
and  sheep.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reUability  as  well  as 
the  relationship  of  the  resuhs  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
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sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebuconazole  is 
discussed  below. 

1.  Acute  toxicity.  Tebuconazole 
exhibits  moderate  toxicity.  The  rat  acute 
oral  LDso  =  3,933  miUigram/kilogram 
(mg/kg)  (category  III);  the  rabbit  acute 
dermal  LD5o>5,000  mg/kg  (category  IV); 
and  the  rat  acute  inhalation  LC5o>0.371 
milligram/Liter  (mg/L)  (category  II). 
Technical  tebuconazole  was  slightly 
irritating  to  the  eye  (category  III)  and 
was  not  a  skin  irritant  (category  FV)  in 
rabbits.  Tebuconazole  was  not  a  dermal 
sensitizer. 

2.  Subchronic  toxicity— i.  In  a  90-day 
oral  feeding  study,  rats  were 
administered  technical  tebuconazole  at 
levels  of  0, 100,  400,  or  1,600  ppm  (0, 
8,  34.8,  or  171.7  mg/kg/day  for  males  or 
0,  10.8,  46.5,  or  235.2  mg/kg/day  for 
females).  In  males,  the  no  observed 
adverse  effect  level  (NOAEL)  was  34.8 
mg/kg/day  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  was  171.7 
mg/kg/day  based  on  decreased  body 
weight  and  decreased  body  weight  gain, 
adrenal  vacuolation  and  spleen 
hemosiderosis.  In  females,  the  NOAEL 
was  10.8  mg/kg/day  and  the  LOAEL  of 
46.5  mg/kg/day  was  based  on  adrenal 
vacuolation. 

ii.  In  a  90-day  oral  feeding  study. 
Beagle  dogs  were  administered 
technical  tebuconazole  at  levels  of  0, 
200, 1,000,  or  5,000  ppm  (0,  74,  368,  or 
1,749  mg/kg/day  for  males  or  0,  73,  352, 
or  1,725  mg/kg/day  for  females).  In 
females,  the  NOAEL  was  73  mg/kg/day 
and  the  LOAEL  was  352  mg/kg/day 
based  on  decreased  body  weight  and 
decreased  body  ^veight  gain,  decreased 
food  consumption  and  increased  liver 
A/^demethylase  activity.  At  the  highest 
dose  tested  (HDT),  lens  opacity  was 
seen  in  all  males  and  in  one  female  and 
cataracts  were  seen  in  three  females. 

iii.  In  a  21-day  dermal  toxicity  study, 
rabbits  were  exposed  dermally  to 
technical  tebuconazole  5  days  a  week  at 
doses  of  0,  50,  250,  or  1,000  mg/kg/day. 
No  significant  systemic  effects  were 
seen.  The  systemic  NOAEL  >  1,000  mg/ 
kg/day. 

iv.  In  a  21-day  inhalation  toxicity 
study,  rats  were  exposed  to  technical 
tebuconazole  (15  exposures  -  6  hours/ 
day  for  3  weeks)  at  airborne 
concentrations  of  0,  0.0012,  0.0106,  or 
0.1558  mg/L/day.  The  NOAEL  was 
0.0106  mg/L/day  and  the  LOAEL  was 
0.1558  mg/L/day  based  on  piloerection 
and  induction  of  liver  N-demethylase. 

3.  Chronic  toxicity— i.  In  a  2-year 
combined  chronic  feeding/ 
carcinogenicity  study,  rats  were 
administered  technical  tebuconazole  at 


levels  of  0,  100,  300,  or  1,000  ppm  (0, 
5.3, 15.9,  or  55  mg/kg/day  for  males  or 
0,  7.4,  22.8,  or  86.3  mg/kg/day  for 
females).  In  males,  the  NOAEL  was  5.3 
mg/kg/day  and  the  LOAEL  was  15.9  mg/ 
kg/day  based  on  C-cell  hyperplasia  in 
the  thyroid  gland.  In  females,  the 
NOAEL  was  7.4  mg/kg/day  and  the 
LOAEL  was  22.8  mg/kg/day  based  on 
body  weight  depression,  decreased 
hemoglobin,  hematocrit,  mean 
corpuscular  volume  and  mean 
corpuscular  hemoglobin  concentration 
and  increased  liver  microsomal 
enzymes.  No  evidence  of 
carcinogenicity  was  found  at  the  levels 
tested. 

ii.  In  a  1-year  chronic  feeding  study. 
Beagle  dogs  were  administered 
technical  tebuconazole  at  levels  of  0,  40, 
200,  or  1,000  (weeks  1-39)  and  2,000 
ppm  (weeks  40-52)  (0,  1,  5  or  25/50  mg/ 
kg/day  for  males  and  females).  The 
NOAEL  was  1  mg/kg/day  and  the 
LOAEL  was  5  mg/kg/day  based  on 
ocular  lesions  (lenticular  and  corneal 
opacity)  and  hepatic  toxicity  (changes  in 
the  appearance  of  the  liver  and 
iiVH«ased  siderosis). 

iii.  In  a  l-year  chronic  feeding  study. 
Beagle  dogs  were  administered 
technical  tebuconazole  at  levels  of  0, 
100,  or  150  ppm  (0,  3.0,  or  4.4  mg/kg/ 
day  for  males  or  0,  3.0  or  4.5  mg/kg/day 
for  females).  The  NOAEL  was  3.0  mg/ 
kg/day  and  the  LOAEL  was  4.4  mg/kg/ 
day  based  on  adrenal  affects  in  both 
sexes.  In  males  there  was  hypertrophy 
of  adrenal  zona  fasciculata  cells 
amounting  to  4/4  at  150  ppm  and  to  0/ 
4  at  100  ppm  and  in  controls.  Other 
adrenal  findings  in  males  included  fatty 
changes  in  the  zona  glomerulosa  (3/4) 
and  lipid  hyperplasia  in  the  cortex  (2/ 
4)  at  150  ppm  vs.  (1/4)  for  both  effects 
at  100  ppm  and  control  dogs.  In  females 
there  was  hypertrophy  of  zona 
fasciculata  cells  of  the  adrenal 
amounting  to  4/4  at  150  ppm  and  to  0/ 
4  at  100  ppm  and  1/4  in  controls.  Fatty 
changes  in  the  zona  glomerulosa  of  the 
female  adrenal  amounted  to  2/4  at  150 
ppm  and  to  1/4  at  100  ppm  and  in 
controls. 

4.  Carcinogenicity.  In  a  91 -week 
carcinogenicity  study,  mice  were 
administered  technical  tebuconazole  at 
levels  of  0,  500,  or  1,500  ppm  (0,  84.9, 
or  279  mg/kg/day  for  males  or  0, 103.1, 
or  365.5  mg/kg/day  for  females). 
Neoplastic  histopathology  consisted  of 
statistically  significant  increased 
incidences  of  hepatocellular  neoplasms; 
adenomas  (35.4%)  and  carcinomas 
(20.8%)  at  1,500  ppm  in  males  and 
carcinomas  (26.1%)  at  1,500  ppm  in 
females.  Statistically  significant 
decreased  body  weights  and  increased 
food  consumption  were  reported  that 


were  consistent  with  decreased  food 
efficiency  at  500  and  1,500  ppm  in 
males  and  at  1,500  ppm  in  females. 
Clinical  chemistry  values  (dose- 
dependent  increases  in  plasma  GOT, 
GPT  and  Alkaline  Phosphatase)  for  both 
sexes  were  consistent  with  hepatotoxic 
effects  at  both  500  and  1,500  ppm. 
Relative  liver  weight  increases  reached 
statistical  significance  at  both  500  and 
1,500  ppm  in  males  and  at  1.500  ppm 
in  females.  Non-neoplastic 
histopathology  included  dose- 
dependent  increases  in  hepatic  pancinar 
fine  fatty  vacuolation,  statistically 
significant  at  500  and  1,500  ppm  in 
males  and  at  1,500  ppm  in  females. 
Other  histopathology  included 
significant  oval  cell  proliferation  in  both 
sexes  and  dose-dependent  ovarian 
atrophy  that  was  statistically  significant 
at  500  and  1,500  ppm.  The  Maximum 
Tolerated  Dose  (MTD)  was  achieved  at 
or  around  500  ppm. 

5.  Developmental  toxicity — i.  In  a 
developmental  toxicity  study,  pregnant 
female  rats  were  gavaged  with  technical 
tebuconazole  at  levels  of  0,  30,  60.  or 
120  mg/kg/day  between  days  6  and  15 
of  gestation.  The  maternal  NOAEL  was 
30  mg/kg/day  and  the  maternal  LOAEL 
was  60  mg/kg/day  based  on  increased 
absolute  and  relative  liver  weights.  The 
developmental  NOAEL  was  30  mg/kg/ 
day  and  the  developmental  LOAEL  was 
60  mg/kg/day  based  on  delayed 
ossification  of  thoracic,  cervical  and 
sacral  vertebrae,  sternum  and  limbs  plus 
an  increase  in  supernumerary  ribs. 

ii.  In  a  developmental  toxicity  study, 
pregnant  female  rabbits  were  gavaged 
with  technical  tebuconazole  at  levels  of 
0, 10,  30,  or  100  mg/kg/day  between 
days  6  and  18  of  gestation.  The  maternal 
NOAEL  was  30  mg/kg/day  and  the 
maternal  LOAEL  was  100  mg/kg/day 
based  on  minimal  depression  of  body 
weight  gains  and  food  consumption. 
The  developmental  NOAEL  was  30  mg/ 
kg/day  and  the  developmental  LOAEL 
was  100  mg/kg/day  based  on  increased 
postimplantation  losses,  malformations 
in  8  fetuses  out  of  5  litters  (including 
peromelia  in  5  fetuses/4  litters; 
palatoschisis  in  1  fetus/1  litter), 
hydrocephalus  and  delayed  ossification. 

iii.  In  a  developmental  toxicity  study, 
pregnant  female  mice  were  gavaged 
with  technical  tebuconazole  at  levels  of 
0,  10,  30,  or  100  mg/kg/day  between 
days  6  and  15  of  gestation  (part  1  of 
study)  or  at  levels  of  0, 10,  20,  30,  or  100 
mg/kg/day  between  days  6  and  15  of 
gestation  (part  2  of  study).  The  maternal 
NOAEL  was  10  mg/kg/day  and  the 
maternal  LOAEL  was  20  mg/kg/day. 
Maternal  toxicity  (hepatocellular 
vacuolation  and  elevations  in  AST,  ALP 
and  alkaline  phosphate^e)  occurred  at 
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all  dose  levels  Ikut  was  minimal  at  10 
mg/kg/day.  Reduction  in  mean 
corpuscular  volume  in  parallel  with 
reduced  hemat^Kxit  occurred  at  doses 
greater  than  or  fequal  to  20  mg/kg/day. 
The  liver  was  the  target  organ.  The 
developomenta^  NOAEL  was  10  mg/kg/ 
day  and  the  developmental  LOAEL  was 
30  mg/kg/day  based  on  an  increase  in 
the  number  of  liints. 

iv.  In  a  developmental  toxicity  study, 
pregnant  femaK  i  mice  were 
administered  di$rmal  doses  of  technical 
tebuconazole  applied  at  levels  of  0. 100, 
300.  or  1,000  mg/kg/day  between  days 
6  and  15  of  gestation.  Equivocal 
maternal  toxicity  was  observed  1 ,000 
mg/kg/day  .The  maternal  NOAEL  was  •• 
1,000  mg/kg/day.  The  developmental 
NOAEL  was  l.doo  mg/kg/day. 

v.  In  a  2-genaration  reproduction 
study,  rats  were  fed  technical 
tebuconazole  at]  levels  of  0,  100,  300,  or 
1.000  ppra.  (0,  $.  15,  or  50  mg/kg/day, 
males  and  females).  The  parental 
maternal  NOAEL  was  15  mg/kg/day  and 
the  parental  LOKeL  was  50  mg/kg/day 
based  on  depressed  body  weights, 
increased  spleen  hemosiderosis  and 
decreased  liver  and  kidney  weights.  The 
reproductive  Nt)AEL  was  15  mg/kg/day 
and  the  reproductive  LOAEL  of  50  mg/ 
kg/day  based  04  decreased  pup  body 
weights  from  bikh  through  3-4  weeks. 

6.  Mutagenicky.  An  Ames  test  with 
SalmoneUa  sp..a  mouse  micronucleus 
assay,  a  sister  c)iromatid  exchange  assay 
with  Chinese  hamster  ovary  cells,  and 
an  unscheduled  DNA  synthesis  assay 
with  rat  hepatocytes  provided  no 
evidence  of  mutagenicity. 

7.  Dermal  penetration.  Radio-labeled 
technical  tebuconazole  in  ethanol  was 
applied  dermalK  to  rats  in  doses  of 
0.604,  5.85,  52.4.  or  547  micrograms  per 
square  centimeter  (^g/cm^).  The  percent 
of  dose  absorbed  after  24  hours 
amounted  to  27  77,  27.06.  23.01.  and 
6.38%  of  the  applied  dose,  respectively. 
The  amount  which  remained  on  the 
application  sitejafter  soap  and  water 
wash  increased  |with  the  dose  and 
amounted  at  24  {hours  to  24.7,  24.4, 
32.02,  and  53.1t%  of  the  above  applied 
doses,  respectively.  The  percent  of  the 
dose  absorbed  a|Fter  8  hours  was  49.9% 
at  the  dose  of  0.604  ^g/cm^.  The  ethanol 
used  as  a  solvent  may  have  led  to  an 
overestimate  of  absorption. 

8.  Neurotoxidty.  No  acute  or 
subchronic  neufotoxicity  studies  are 
available  for  tebuconazole.  In  a  battery 
of  subchronic  and  chronic  studies,  there 
were  no  indications  of  treatment-related 
effects  on  the  cdntral  or  peripheral 
nervous  system  of  experimental 
animals.  In  the  |>renatal  developmental 
toxicity  studies^  however,  several  effects 
on  the  fetal  nervous  system  were  noted. 


These  effects  included  alterations  in  the 
development  of  the  fetal  nervous  system 
in  mice  (increased  malformations  of  the 
brain  and  spinal  colimin,  and 
exencephaly),  in  rats  (anophthalmia), 
and  in  rabbits  (neural  tubule  defects 
characterized  as  meningocoele  and 
spina  bifida,  and  hydrocephalus). 

9.  General  metabolism.  Rats  were 
gavaged  with  1  or  20  mg/kg  radio- 
labeled technical  tebuconazole.  98.1  % 
of  the  oral  dose  was  absorbed.  Within  72 
hours  of  dosing,  over  87%  of  the  dose 
was  excreted  in  urine  and  feces.  At 
sacriHce  (72  hours  post  dosing),  total 
residue  (-GI  tract)  amounted  to  0.63%  of 
the  dose.  A  total  of  10  compounds  were 
identified  in  the  excreta.  A  large  fraction 
of  the  identified  metabolites 
corresponded  to  successive  oxidations 
steps  of  a  methyl  group  of  the  test 
material.  At  20  mg/kg,  changes  in 
detoxication  patterns  may  be  occurring. 

B.  Toxicological  Endpoints 

1 .  Acute  toxicity.  EPA  selected  the 
NOAEL  of  10  mg/kg/day  from  a 
developmental  toxicity  study  in  mice 
based  on  an  increased  incidence  of 
nmts  observed  at  the  LOAEL  of  30  mg/ 
kg/day.  The  population  subgroups  of 
concern  are  females  (13+  years),  infants, 
and  children.  An  Uncertainty  Factor  of 
100  was  used  to  account  for  inter- 
species extrapolation  and  intra-species 
variability.  On  this  basis,  the  acute 
Reference  dose  (RfD)  for  tebuconazole 
was  calculated  to  be  0.10  mg/kg/day. 
EPA  determined  that  a  10  x  FQPA  safety 
factor  is  applicable  to  the 
subpopulations  females  (13+  years),  as 
well  as  infants  and  children  because  the 
effects  seen  were  developmental,  the 
severity  of  observed  effects  and  the 
effects  are  presumed  to  occur  following 
"acute"  exposures.  A  dose  and  toxicity 
endpoint  were  not  identified  for  the 
general  population. 

2.  Short  -  and  intermediate  -  term 
toxicity.  No  short  -  intermediate  -  or 
long-term  dermal  toxicity  endpoints 
were  identified.  For  short  -  intermediate 
-  and  long-term  inhalation  toxicity,  the 
NOAEL  of  0.0106  mg/L/day  from  the 
21-day  rat  inhalation  toxicity  study  was 
selected  for  risk  assessment.  The  LOAEL 
of  0.1558  mg/L/day  was  based  on 
induction  of  liver  microsomal  enzymes 
and  piloerection. 

3.  Chronic  toxicity.  EPA  established 
the  RfD  for  tebuconazole  at  0.03  mg/kg/ 
day.  The  RfD  is  based  on  a  1-year 
feeding  study  in  dogs  in  which  the 
NOAEL  was  3.0  mg/kg/day  and  the 
LOAEL  was  4.4  mg/kg/day  based  on 
histopathological  changes  in  the  adrenal 
gland.  An  Uncertainty  Factor  of  100  was 
used  to  account  for  inter-species 


extrapolation  and  intra-species 
variability. 

4.  Carcinogenicity.  EPA  concluded 
that  tebuconazole  should  be  classified 
as  a  Group  C  -  possible  human 
carcinogen  and  determined  that  the  RfD 
approach  be  used  to  estimate  human 
risk.  A  statistically  significant  increase 
in  the  incidence  of  hepatocellular 
adenomas,  carcinomas  and  combined 
adenoma/carcinomas  was  observed  in 
male  mice  at  the  highest  dose  tested;  a 
statistically  significant  increase  in  the 
incidence  of  hepatocellular  carcinomas 
and  combined  adenomas/carcinomas 
was  observed  in  female  mice  at  the 
highest  dose  tested;  and  tebuconazole 
was  determined  to  be  structurally 
related  to  at  least  six  other  triazole 
fungicides  that  also  produce 
hepatocellular  tumors  in  male  and/or 
female  mice. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  are  established  under  40 
CFR  §180.474(a)  for  residues  of  the 
fungicide  tebuconazole  in  or  on  baranas 
at  0.05  ppm,  barley  forage,  hay  and 
straw  at  0.10,  barley  grain  at  0.05  ppm. 
cherries  at  4.0  ppm,  oat  forage,  hay  and 
straw  at  0.10  ppm,  oat  grain  at  0.05 
ppm,  peaches  (includes  nectarines)  at 
1.0  ppm.  peanuts  at  0.1  ppm,  p>eanut 
hulls  at  4.0  ppm,  wheat  forage,  hay,  and 
straw  at  0.10  ppm,  and  wheat  grain  at 
0.05  ppm.  Time-limited  tolerances  for 
section  18  emergency  exemptions  are 
established  under  40  CFR  §180.474(b)(l) 
for  residues  of  the  fungicide 
tebuconazole  in  or  on  barley  grain  at  2.0 
ppm,  barley  hay  and  straw  at  20  ppm; 
pistachios  at  1.0  ppm,  wheat  hay  at  15 
ppm.  and  wheat  straw  at  2.0  ppm.  Time- 
limited  tolerances  for  section  18 
emergency  exemptions  are  established 
under  40  CFR  §180.474(b)(2)  for 
residues  of  the  fungicide  tebuconazole 
in  or  on  milk  at  0.1  ppm;  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep  meat 
byproducts  at  0.2  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  &om 
tebuconazole  as  follows. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
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section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
a  highly  refined  Monte  Carlo  analysis 
based  on  the  following  assumptions: 
percent  crop  treated  data  were  used  for 
all  commodities;  maximum  residue 
levels  from  crop  field  trials  for  single 
serving  commodities  such  as  bananas 
and  peaches  were  utilized;  average 
residue  levels  from  crop  field  trials  were 
used  for  blended  commodities  such  as 
fruit  juices,  grains  and  oils;  anticipated 
residue  levels  for  ruminant  commodities 
were  calculated  using  a  livestock  diet 
constructed  from  anticipated  residue 
levels  for  livestock  feed  items. 
Application  of  the  10  x  safety  factor  to 
the  Acute  RfD  of  0.10  mg/kg/day  results 
in  an  acceptable  acute  dietary  risk  of 
10%  or  less  of  the  Acute  RfD  for  the 
following  subpopulations  of  concern: 
8.5%  for  children  (1  to  6  years);  7.4% 
for  non-nursing  infants  (<1  year);  7%  for 
all  infants  (<1  year);  6.7%  for  nursing 
infants  (<1  year);  and  3.3%  for  children 
(7  to  12  years)  and  females  (13-f  years). 
Application  of  the  10  x  safety  factor  to 
the  Acute  RfD  results  in  an  acceptable 
acute  dietary  exposure  of  10%  or  less  of 
the  Acute  RfD. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  (food  only)  risk 
assessment  used  the  RfD  of  0.03  mg/kg/ 
day.  EPA  used  the  Dietary  Exposure 
Evaluation  Model  (DEEM)  which 
utilized  data  from  the  USDA  1989-91 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII).  The  risk  assessment 
is  very  conservative  and  uses  the 
Theoretical  Maximiun  Residue 
Concentration  (TMRC)  which  assumes 
that  100%  of  all  treated  food  and/or  feed 
commodities  having  tebuconazole 
tolerances  will  contain  tebuconazole 
residues  at  the  tolerance  level.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  chronic  RfD  (when 
the  FQPA  factor  has  been  removed) 
because  this  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
Agency  has  estimated  that  chronic 
dietary  exposure  to  tebuconazole  from 
food  only  will  utilize  12%  of  the 
chronic  RfD  for  the  population 
subgroup,  U.S.  Population,  and  the 
maximum  percent  of  the  chronic  RfD 


(41%)  is  utilized  by  children  (1-6 
years). 

2.  From  drinking  water.  There  are  no 
monitoring  data  for  residues  of 
tebuconazole  in  ground  water.  No 
health  advisory  levels  or  Maximum 
Contaminant  Levels  for  residues  of 
tebuconazole  in  drinking  water  have 
been  established.  Tebuconazole  is 
persistent  and  relatively  immobile  in 
water. 

The  Agency  used  the  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  screening  model  to  determine 
the  Estimated  Environmental 
Concentration  (EEC)  of  0.3  ^g/L  of 
tebuconazole  in  ground  water  for  both 
chronic  and  acute  analysis.  SCI-GROW 
is  an  empirical  model  based  upon  actual 
ground  water  monitoring  data  collected 
from  the  registration  of  a  number  of 
pesticides  that  serve  as  benchmarks  for 
the  model.  SCI-GROW  provides  realistic 
estimates  of  pesticide  concentrations  in 
shallow,  highly  vulnerable  ground  water 
sites  (i.e.,  sites  with  sand  soils  and 
depth  to  ground  water  of  10  to  20  feet). 
EPA  compares  drinking  water  levels  of 
concern  (DWLOC)  directly  vdth  the  SCI- 
GROW  model  values. 

The  Agency  used  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  screening  model  to  determine 
the  surface  water  acute  EEC  of  14  \x%/L 
(peak)  and  the  surface  water  chronic 
EEC  of  10  fig/L  (avg  56-day 
concentration).  GENEEC  is  used  to 
estimate  pesticide  concentrations  in 
surface  water  for  up  to  56  days  after  a 
single  runoff  event.  GENEEC  provides 
an  upp>er-bound  concentration  value 
and  can  substantially  overestimate  (by  a 

<  3-fold  factor)  true  pesticide 
concentrations  in  drinking  water.  EPA 
applies  a  factor  of  3  to  GENEEC  model 
values  when  determining  whether  or 
not  a  level  of  concern  has  been 
exceeded.  If  the  GENEEC  model  value  is 

<  3  times  the  DWLOC,  the  pesticide  is 
considered  to  have  passed  the  screen 
and  no  further  assessment  is  needed. 

i.  Acute  exposure  and  risk.  The  acute 
DWLOC  is  200  ng/L  for  females  (13+ 
years  old)  and  14  \ig/L  for  infants/ 
children.  The  EEC's  for  acute  analysis  of 
water  are  0.3  ^ig/L  (ground  water)  and  14 
\ig/L  (surface  water).  EPA  does  not 
expect  the  acute  aggregate  exposure  to 
exceed  10%  of  the  acute  RfD.  Therefore, 
EPA  concludes  with  reasonable 
certainty  that  no  harm  will  result  to  the 
subpopulations  of  concern,  females  (13+ 
years  old),  or  infants  and  children  from 
aggregate  exposure  to  residues  of 
tebuconazole. 

ii.  Chronic  exposure  and  risk.  The 
chronic  DWLOC  is  910  jig/L  for  the  U.S. 
population,  720  jig/L  for  females  (13+ 
years,  nursing),  and  190  \ig/L  for 


infants/children.  The  EEC's  for  chronic 
analysis  of  water  are  0.3  ^g/L  (ground 
water)  and  10  jig/L  (surface  water).  EPA 
does  not  expect  the  chronic  aggregate 
exposure  to  exceed  100%  of  the  chronic 
RfD.  Therefore,  EPA  concludes  with 
reasonable  certainty  that  no  harm  will 
result  from  chronic  (non-cancer) 
aggregate  exposure  to  tebuconazole 
residues. 

3.  From  non-dietary  exposure. 
Tebuconazole  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  the  formulation  of  wood- 
based  composite  products,  wood 
products  for  in-ground  contact,  plastics, 
exterior  paints,  glues  and  adhesives. 
Exposure  via  incidental  ingestion  (by 
children)  and  inhalation  are  not  a 
concern  for  these  products  which  are 
used  outdoors.  No  paints  or  other  end- 
use  products  containing  tebuconazole 
are  available  for  interior  use.  Thus,  no 
risk  is  expected  for  residential  nonfood 
sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebuconazole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebuconazole  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebuconazole  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26. 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Application  of  the  lOx 
safety  factor  for  enhanced  susceptibility 
of  infants  and  children  to  the  Acute  RfD 
of  0.1  mg/kg/day  results  in  an 
acceptable  acute  dietary  exposure  of 
10%  or  less  of  the  Acute  RfD  for  the 
subpopulations  of  concern  females  (13+ 
years),  infants  and  children.  The  acute 
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DWLOC  for  feiiales  (13+  years)  is  200 
^lg/L  and  for  infants/children  is  14  (ig/ 
L.  These  values  are  higher  than  the  SCl- 
GROW  EEC  value  of  0.3  ng/L  for  ground 
water  and  the  pENEEC  acute  EEC  of  14 
jig/L  for  surface  water  (peak  value) 
when  divided  by  three.  Therefore,  EPA 
concludes  witli  reasonable  certainty  that 
the  potential  ri  sks  from  aggregate  acute 
exposure  (food  &  water)  would  not 
exceed  the  Ag<  ncy's  level  of  concern. 

2.  Chronic  ri  sJt.  Using  the  TMRC 
exposure  assui  iptions  described  above, 
EPA  has  concli  ided  that  aggregate 
exposure  to  tebuconazole  from  food  will 
utilize  12%  of  Ihe  RID  for  the  U.S. 
population.  Tne  major  identifiable 
subgroup  withithe  highest  aggregate 
exposure  is  children  1-6  years  old,  as 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  becaui  the  RfD  represents  the 
level  at  or  belo|v  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  pol  ential  for  exposure  to 
tebuconazole  in  drinking  water  and 
from  non-dietafy,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  o  )ncludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
tebuconazole  residues. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  EPK  classified  tebuconazole 
as  a  Group  C  -  possible  human 
carcinogen  ana  determined  that  the  RfD 
approach  be  ussd  to  estimate  the 
carcinogenic  riiik  to  humans.  Risk 
concerns  for  ca  rcinogenicity  due  to 
long-term  consumption  of  tebuconazole 
residues  are  adequately  addressed  by 
the  aggregate  cl^ronic  exposure  analysis 
using  the  chroiiic  RfD.  Therefore,  EPA 
concludes  that  there  is  reasonable 
certainty  that  np  harm  will  result  from 
aggregate  exposure  to  tebuconazole 
residues.  I 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  rekult  from  aggregate 
exposure  to  tebficonazole  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  adpitional  sensitivity  of 
infants  and  children  to  residues  of 
tebuconazole,  E  PA  considered  data  from 
developmental  toxicity  studies  in  mice, 
rats,  rabbits  anc  a  2-generation 
reproduction  stidy  in  the  rat.  The 
developmental  oxicity  studies  are 
designed  to  eva  uate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pestic  de  exposure  during 


gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  ecies 
variabiUty)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Pre-  and  post-natal  sensitivity.  Pre- 
natal developmental  toxicity  studies 
indicated  several  effects  on  the  fetal 
nervous  system.  These  effects  included 
alterations  in  the  development  of  the 
fetal  nervous  system  in  mice  (increased 
malformations  of  the  brain  and  spinal 
column,  and  exencephaly),  in  rats 
(anophthalmia),  and  in  rabbits  (neural 
tubule  defects  characterized  as 
meningocoele  and  spina  bifida,  and 
hydrocephalus).  On  the  basis  of 
comparable  developmental  and 
maternal  NOAEL's  and  LOAEL's,  EPA 
determined  that  there  was  no  indication 
of  increased  sensitivity  of  the  ofi'spring 
of  mice,  rats,  or  rabbits  to  pre-natal  or 
post-matal  exposure  to  tebuconazole. 
However,  EPA  does  note  that  there  is 
increased  sensitivity  in  the  pups  based 
on  the  more  severe  developmental 
effects  observed  at  the  developmental 
LOAEL's  and  at  higher  doses  as 
compared  to  the  maternal  effects 
observed  at  the  maternal  LOAEL's  and 
at  higher  doses.  EPA  also  notes  that 
tebuconazole  is  structurally  related  to 
several  other  triazole  fungicides  which 
have  demonstrated  a  developmental 
LOAEL  below  the  maternal  LOAEL  in 
rats  and/or  rabbits. 

iii.  Conclusion.  EPA  determined  that 
based  on  the  observed  fetal  nervous 
system  effects  and  the  fact  that  data  on 
several  other  structurally  related  triazole 
fungicides  indicate  neurotoxic  effects,  a 
developmental  neurotoxicity  study  will 
be  required.  Otherwise,  there  is  a 
complete  toxicity  database  for 
tebuconazole  and  exposure  data  is 
complete  or  is  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  EPA  determined  that  the  lOx 
safety  factor  be  retained  because  of  the 
increased  sensitivity  of  pups  as 
demonstrated  by  the  severity  of  the 
observed  developmental  effects, 
evidence  of  alterations  in  the 
development  of  the  fetal  nervous 
system,  the  structural  relationship  of 


tebuconazole  to  several  other  triazole 
fungicides  which  have  been  shown  to 
cause  developmental  effects,  and  the 
fact  that  a  developmental  neurotoxicity 
study  will  be  required. 

2.  Acute  risk.  EPA  determined  that  the 
lOx  factor  to  account  for  enhanced 
sensitivity  of  infants  and  children  be 
retained  .  Application  of  the  lOx  safety 
factor  to  the  Acute  RfD  of  O.IU  mg/kg/ 
day  results  in  an  acceptable  acute 
dietary  risk  of  10%  or  less  of  the  Acute 
RfD  for  the  following  subpopulations  of 
concern:  8.5%  for  children  (1  to  6 
years);  7.4%  for  non-nursing  infants  (<1 
year):  7%  for  all  infants  (<1  year);  6.7% 
for  nursing  infants  (<1  year);  and  3.3% 
for  children  (7  to  12  years)  and  females 
(13+  years).  EPA  concludes  with 
reasonable  certainty  that  the  potential 
risks  from  aggregate  acute  exposure 
(food  &  water)  would  not  exceed  the 
Agency's  level  of  concern. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  the  highest  aggregate 
exposure  to  tebuconazole  from  food  will 
utilize  41%  of  the  RfD  for  children  (1- 

6  years).  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  le  'el  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Eiespite  the  potential  for  exposure  to 
tebuconazole  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposiu^  to 
tebuconazole  residues. 

in.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 
The  residue  of  concern  in  plants  is 
tebuconazole.  The  residues  of  concern 
in  animals  are  the  parent  compound, 
tebuconazole,  and  its  l-(4- 
chlorophenyl)-4,4-dimethyl-3-(lH-l,2,4- 
triazole- 1  -yl-methyl)-pentane-3 ,5-diol 
metabolite.  Tolerances  on  animal 
commodities  milk  at  0.1  ppm,  and  meat 
by-products  of  cattle,  horses,  goats  and 
sheep  at  0.2  ppm  are  required  in 
conjunction  with  this  use. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
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Furlow,  PIRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm  lOlFF. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hvfy.,  Arlington,  VA  22202,  (703-305- 
5229). 

C.  Magnitude  of  Residues 

EPA  has  concluded  that  residue  data 
submitted  in  support  of  the  tolerances 
for  grapes  at  5  ppm,  grass  forage  at  8 
ppm,  grass  hay  at  25  ppm,  grass  seed 
screenings  at  55  ppm,  grass  straw  at  30 
ppm,  milk  at  0.1  ppm,  and  meat  by- 
products of  cattle,  horses,  goats  and 
sheep  at  0.2  ppm  indicate  that  the 
tolerances  requested  by  the  petitioner 
are  adequate. 

D.  International  Residue  Limits 

There  are  no  established  Codex, 
Canadian,  or  Mexican  MRLs  established 
for  tebuconazole.  A  Codex  MRL  is 
proposed  for  residues  of  tebuconazole  in 
or  on  grapes  at  2.0  ppm.  There  are  no 
proposed  MRLs  for  tebuconazole  in  or 
on  grapes  in  Canada  and  Mexico. 
Tolerance  compatibility  problems  do 
not  exist  with  respect  to  Mexico  or 
Canada,  but  do  exist  with  respect  to  the 
Codex  MRL.  The  submitted  residue  data 
support  a  U.S.  tolerance  level  of  5.0 
ppm  for  tebuconazole  in/on  grapes,  and 
it  is  not  possible  to  harmonize  the 
proposed  tolerance  for  residues  of 
tebuconazole  in  or  on  grapes  with 
Codex.  The  higher  residues  in  the  U.S. 
may  be  due  to  different  agricultural 
practices  and/or  climatic  conditions. 

E.  Rotational  Crop  Restrictions 

Rotational  crop  restrictions  are  not 
required  as  rotation  to  other  crops  in 
conjunction  with  the  production  of 
grapes  and  grass  grown  for  seed  is  not 
considered  significant. 

rv.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  tebuconazole 
in  or  on  grapes  at  5  ppm.  grass  forage 
at  8  ppm,  grass  hay  at  25  ppm,  grass 
seed  screenings  at  55  ppm,  grass  straw 
at  30  ppm,  and  tolerances  are 
established  for  the  combined  residues  of 
tebuconazole.  and  its  l-(4- 
chlorophenyl)-4,4-dimethyl-3-(lH-l,2,4- 
triazole- 1  -y  1-methy  l)-pentane-3 .5-diol 
metabolite  in  milk  at  0.1  ppm,  and  meat 
by-products  of  cattle,  horses,  goats  and 
sheep  at  0.2  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 


section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modiHcations 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  9,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33.  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issues  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  reUed  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 


number  [OPP-3007681  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VIL  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L." 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993)  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
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Address  Environmental  Justice  in 
Minority  Popdlations  and  Low-Income 
Populations  (50  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protetiiion  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  1P885.  April  23,  1997). 
In  addition,  ^ince  tolerances  and 
exemptions  thftt  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  ai  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rulfe,  the  requirements  of  the 
Regulatory  Fleedbility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  ihe  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  tnd  concluded,  as  a 
generic  matter!  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  gjeneric  certification  for 
tolerance  actioins  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Cc  imsel  for  Advocacy  of  the 
Small  Busines  >  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhai\cing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  th^t  creates  a  mandate  upon 
a  State,  local,  ^r  tribal  government, 
unless  the  Fedjeral  government  provides 
the  funds  necdssary  to  pay  the  direct 
compUance  cqsts  incurred  by  those 
governments,  if  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  vfith  representatives  of 
affected  State,  llocal,  and  tribal 
governments,  (he  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Ordfer  12875  requires  EPA  to 
develop  an  efffective  process  permitting 
elected  officials  and  other 
representative!  of  State,  local,  and  tribal 
governments  'ho  provide  meaningful 
and  timely  injjut  in  the  development  of 
regulatory  proposals  containing 
significant  unninded  mandates." 

Today's  ruls  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  pf  section  1(a)  of 
Executive  Ordjer  12875  do  not  apply  to 
this  rule. 


C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  triljal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.474,  in  paragraph  (a),  by 
designating  the  text  after  the  heading  as 
paragraph  (a)(1)  and  alphabetically 
adding  the  following  conmiodities  to  the 
table  and  by  adding  a  new  paragraph 
(a)(2)  to  read  as  follows: 

§180.474    TetMiconazole;  toierances  for 
residues. 

(a)(1)*  *  * 


Commodity  Parts  per  miliion 

Grapes  5.0 

Grass,  forage  8.0 

Grass,  hay 25.0 

Grass,  seed  55.0 
screenings. 

Grass,  straw 30.0 


(a)(2)  Tolerances  are  established  for 
the  combined  residues  of  the  fungicide, 
tebuconazole  and  its  l-(4-chlorophenyl)- 
4,4-dimethyl-3-(lW-1.2.4-triazole-l-yl- 
methyl)-pentane-3.5-diol  metabolite. 


Commodity 

Parts  per  million 

Cattle,  mbyp 

0.2 

Goats,  mbyp 

0.2 

Horses,  mbyp 

0.2 

IVIIIK  ■•■■■•■■■••■••••••••••■•■■»■ 

0.1 

Sheep,  mbyp 

0.2 

(FR  Doc.  99-319  Filed  1-7-99;  8:45  am] 
BILUNQCOOE  MaO-SO-F 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-42  and  101-43 
RIN3090-AF39 

Criteria  for  Reporting  Excess  Personal 
Property 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Temporary  regulation;  extension 
of  effective  date. 

summary:  The  General  Services 
Administration  (GSA)  is  extending 
Federal  Property  Management 
Regulations  provisions  regarding  criteria 
for  reporting  excess  personal  property  to 
GSA. 

DATES:  Effective  date:  This  extension  is 
effective  January  8, 1999.  The  temporary 
regulation  published  January  15, 1997 
was  effective  from  January  15, 1997 
through  January  15,  1998.  A  supplement 
published  on  IDecember  31, 1997 
extended  the  period  of  effectiveness 
through  January  15, 1999.  The  period  of 
effectiveness  is  further  extended 
through  January  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell,  Office  of 
Govemmentwide  Policy,  GSA,  202- 
501-3828. 

SUPPLEMENTARY  INFORMATION:  FPMR 
Temporary  Regulation  H-29  was 
published  in  the  Federal  Register  on 
January  15,  1997,  62  FR  2022.  The 
expiration  date  of  the  temporary 
regulation  was  January  15, 1998.  A 
supplement  published  in  the  Federal 
Register  on  December  31, 1997,  62  FR 
68216,  extended  the  expiration  date 
through  January  15, 1999.  This 
supplement  further  extends  the 
expiration  date  through  January  15. 
2000. 

List  of  Subjects  in  41  CFR  Parts  101-42 
and  101-43 

Archives  and  records,  Computer 
technology,  Information  technology. 
Government  procurement,  Property 
management.  Records  management,  and 
Telecommimications. 


Therefore  the  effective  date  for 
Temporary  Regulation  H-29  published 
at  62  FR  2022,  January  15, 1997,  and 
extended  until  January  15,  1999  at  62 
FR  68216,  December  31, 1997,  is  further 
extended  through  January  15,  2000. 

Dated:  December  29, 1998. 
Thurman  M.  Davis,  Sr., 

Acting  Administrator  of  General  Services. 
(FR  Doc.  9&-372  Filed  1-7-99;  8:45  am] 

BILLINO  CODE  t820-34-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

Poclcet  No.  981106278-8336-02;  1.0. 
101598B] 

RIN  0648-AL76 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mactcerel,  Squid,  and 
Butterfish  Fisheries;  1999 
Specifications 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  1999  initial  specifications. 

SUMMARY:  NMFS  issues  final  initial 
specifications  for  the  1999  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB).  Regulations  governing 
these  fisheries  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  that  will  prevent  overfishing  of 
these  fisheries. 

DATES:  Effective  January  1,  1999  through 
December  31, 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (RIR)/Final  Regulatory 
Flexibility  Analysis  (FRFA),  are 
available  from:  Jon  C.  Rittgers,  Acting 
Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel. 
Squid,  and  Butterfish  Fisheries  (FMP) 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  appear 
at  50  CFR  part  648.  These  regulations 
require  NMFS  to  publish  specifications 
for  initial  annual  amounts  of  the  initial 
optimum  yield  (lOY),  as  well  as  the 
amounts  for  allowable  biological  catch 
(ABC),  domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  In  addition  to  commercial 
quotas,  the  Council,  in  consultation 
with  its  Squid,  Mackerel,  and  Butterfish 
Technical  Monitoring  Committee,  may 
recommend  revisions  to  the  amount  of 
squid  and  butterfish  that  may  be 
retained,  possessed,  and  landed  by 
vessels  issued  the  incidental  catch 
permit,  commercial  minimum  fish  sizes, 
commercial  trip  limits,  commercial 
seasonal  quotas/closures  for  Loligo  or 
Illex  squid,  minimum  mesh  sizes, 
commercial  gear  restrictions, 
recreational  harvest  limit,  recreational 
minimum  fish  size,  and  recreational 
possession  limits. 

Proposed  1999  initial  specifications, 
requesting  public  comment,  were 
published  on  November  17, 1998  (63  FR 
63819).  With  the  exception  of  the 
proposed  mechanism  for  closure  of  the 
incidental  fishery,  the  final  initial 
specifications  are  unchanged  fi'om  those 
that  were  published  as  proposed.  A 
complete  discussion  appears  in  the 
proposed  specifications  and  are  not 
repeated  here. 

1999  Final  Specifications 

The  following  table  contains  the  final 
initial  specifications  for  the  1999 
Atlantic  mackerel.  Loligo  and  Illex 
squids,  and  butterfish  fisheries  as 
recommended  by  the  Council. 


Final  Initial  Annual  Specifications  for  Atlantic  Mackerel,  Squid,  and  Butterfish  for  the  Fishing  Year 

January  1  Through  December  3 i,  1999 


Specifications 

Squid 

Atlantic  Mack- 
erel 

Butterfish 

Loligo 

Illex 

MaxOY 

26,000 
21,000 
21,000 
21.000 
21.000 
0 

24.000 
19.000 
19,000 
19,000 
19,000 
0 

'N/A 
383.000 

2  75,000 

3  75,000 
50,000 
10.000 

16,000 

ABC  

lOY 

7.200 
5.900 

DAH 

5,900 

DAP 

5,900 

JVP  

0 
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Final  IniItial  Annual  Specifications  for  Atlantic  Mackerel.  Squid,  and  Butterfish  for  the  Fishing  Year 

January  1  Through  December  31,  1999— Continued 

[mt] 


talff 


Specifications 


± 


Squid 


Loligo 


lllex 


Atlantic  Mack- 
erel 


Butterfish 


^  Not  aDDlicat)te. 

2  OY  may  b«  increased  during  ttie  year,  txjt  the  total  will  not  exceed  383.000  mt. 

3  Includes  1 5.000  mt  of  Atlantic  mackerel  recreational  allocation. 


Joint  Venturas 

Current  M$B  regulations  allow  for  in- 
season  adjustments  of  the  annual 
specifications.  These  regulations 
authorize  the!  Administrator.  Northeast 
Region.  NMFS  (Regional  Administrator), 
in  consultation  with  the  Council,  to 
make  adjustments  during  the  fishing 
year  by  publipation  in  the  Federal 
Register  stating  the  reasons  for  such  an 
action  and  prjoviding  a  30-day  public 
comment  penod.  In  conjunction  with 
the  proposed!  1999  initial  annual 
specification^  action,  the  Regional 
Administrator  sought  Council  input  and 
public  commient  on  a  proposed  in- 
season  adjustment  of  the  1999  Atlantic 
mackerel  JVP  up  to  a  total  of  15.000  mt 
(this  could  rasult  in  an  increase  of  as 
much  as  5,000  mt  in  lOY  and  DAH),  in 
the  event  adqitional  JV  applications  are 
submitted.  NMFS  believed  that  by 
announcing  ifcis  in-season  adjustment 
during  the  pioposed  rule  process,  it 
would  facilit  ite  more  timely  use  of  the 
existing  regu  atory  provision,  allowing 
in-season  increases  to  specifications 
including  ]VP.  NMFS  believes  this 
action  could  provide  another 
opportunity  for  U.S.  vessels  to 
participate  in  JV  fisheries  without  any 
negative  imracts  on  the  Council's  long- 
term  goal  to  Americanize  the  fishery. 

Three  speqial  conditions  imposed  in 
previous  yea^s  continue  to  be  imposed 
on  the  1999  Atlantic  mackerel  fishery  as 
follows:  (1)  Jys  are  allowed  south  of 
37''30'  N.  latijtude.  but  river  herring 
bycatch  may  not  exceed  0.25  percent  of 
the  over-the-side  transfers  of  Atlantic 
mackerel:  (21  the  Regional 
Administrator  must  ensure  that  impacts 
on  marine  mammals  are  reduced  in  the 
prosecution  of  the  Atlantic  mackerel 
fishery;  and  (3)  the  mackerel  OY  may  be 
increased  dupng  the  year,  but  the  total 
should  not  exceed  ABC. 

Changes  Froin  Proposed  Rule 

Closure  of  thp  Incidental  Fishery 

Current  M^B  regulations  authorize 
closure  of  th^  directed  fishery  in  the 
EEZ  for  Loligo  squid,  lllex  squid,  or 
butterfish  wken  95  percent  of  DAH  has 


been  harvested.  The  closure  would 
remain  in  effect  for  the  remainder  of  the 
fishing  year,  with  incidental  catches 
allowed.  On  August  25,  1998.  NMFS 
determined  that  95  percent  of  the  DAH 
for  lllex  squid  had  been  harvested  and 
closed  the  directed  fishery  for  lllex 
squid  (63  FR  45763.  August  27, 1998). 
An  incidental  catch  trip  limit  of  5,000 
lb  (2.27  mt)  was  then  instituted  for  all 
vessels  issued  Federal  permits  for  lllex 
squid.  Since  the  closure,  the  landings  of 
lllex  squid  have  exceeded  100  percent  of 
the  DAH  for  lllex  squid.  Therefore,  a 
closure  mechanism  was  included  in  the 
proposed  rule.  However,  at  the 
December  1998  Council  meeting, 
members  expressed  concern  about 
implementing  an  incidental  closure 
mechanism  with  the  annual 
specifications.  The  Council  strongly 
urged  NMFS  to  allow  an  incidental  level 
of  landings  throughout  the  year  because 
these  species  are  commonly  caught  in 
the  prosecution  of  other  fisheries.  It 
noted  specifically  that  lllex  is  frequently 
caught  incidental  to  the  fall  Loligo 
fishery.  NMFS  has  subsequently 
eliminated  the  proposed  closure  from 
the  final  rule.  NMFS  believes  that,  if 
necessary,  in  future  years  the  fishery 
can  be  constrained  to  the  allowed 
harvest  level  by  adjusting  the  percentage 
level  that  triggers  the  closure  of  the 
directed  fishery  (currently  95  percent). 

Comments  and  Responses 

Three  comments  were  received  on  the 
proposed  specifications  from  the 
Coimcil  and  from  two  industry 
participants: 

Comment  1:  Both  industry 
participants  suggested  a  revision  to  the 
components  of  Atlantic  mackerel  DAH 
that  would  reduce  DAH  fi-om  75,000  mt 
to  70.000  mt.  In  the  proposed  rule.  DAH 
is  composed  of  15.000  mt  for  the 
recreational  fishery.  50.000  mt  for  DAP. 
and  10.000  mt  for  JVP.  The  commentors 
proposed  instead  to  specify  70.000  mt 
DAH  consisting  of  15.000  mt  for  the 
recreational  fishery.  30.000  mt  for  DAP 
and  25.000  mt  for  JVP.  The  commentors 
noted  that  processors  in  past  years  have 
not  attained  the  DAP  levels  estimated  by 


the  Council.  They  also  proposed 
allocation  of  10,000  mt  of  TALFF  to 
provide  a  directed  fishing  incentive  to 
foreign  vessels  considering  joint 
ventures. 

Response:  These  proposals  go  beyond 
any  measures  discussed  by  the  Council. 
This  suggestion  could  negatively  affect 
U.S.  processing  and  exports  by 
infringing  on  markets  currently  engaged 
by  domestic  processors.  NMFS  believes 
adjusting  JVP  by  in-season  action  could 
provide  another  opportunity  for  U.S. 
vessels  to  participate  in  joint  ventures 
without  any  negative  impacts  on  the 
Council's  long-term  goal  to  Americanize 
the  fishery.  Section  802  of  the  Fisheries 
Act  of  1995  (16  U.S.C.  1821n.)  prohibits 
the  Secretary  of  Commerce  fi-om 
specifying  a  TALFF  unless  the  Council 
recommends  a  TALKF.  The  Council  did 
not  recommend  a  TALFF. 

Comment  2:  The  Council  commented 
in  opposition  to  the  proposal  to 
authorize  the  Regional  Administrator  to 
close  the  incidental  fisheries  for  the 
squids  and  butterfish  when  the  DAH  is 
attained.  The  Council  members  noted 
that  the  Council  intended  to  allow  the 
incidental  fisheries  to  remain  open  after 
closure  of  the  directed  fisheries  to  allow 
for  landings  of  squid  or  butterfish 
caught  in  other  fisheries.  The  members 
also  noted  that  closure  of  the  incidental 
fisheries  would  pose  a  compliance 
problem  for  vessels  that  harvested  small 
quantities  of  species  incidental  to  other 
operations. 

Response:  NMFS  has  eliminated  the 
proposed  measure  to  close  the 
incidental  fisheries  fi-om  this  final  rule 
in  response  to  the  Council  concerns.  As 
noted  in  the  preamble  of  this  rule  and 
discussed  by  the  Council  at  its 
December  1998  meeting,  these  fisheries 
can  be  constrained  to  specified  harvest 
levels  by  adjusting  the  percentage  level 
that  triggers  the  closure  of  the  directed 
fishery  (currently  95  percent). 

Comment  3:  The  Council  commented 
in  opposition  to  the  provision  to 
expedite  the  in-season  adjustment  of  the 
specification  for  JVP. 

Response:  In  its  comment,  the  Council 
provided  no  additional  rationale  for  its 
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opposition  to  this  measure.  NMFS  has 
included  the  measure  in  the  final 
specifications  package  because  it  sees 
no  compelling  reason  not  to  do  so.  The 
in-season  adjustment  could  provide 
another  timely  opportunity  for  U.S. 
vessels  to  participate  in  the  fishery 
without  any  negative  impacts  on  the 
Council's  long-term  goal  to  Americanize 
the  fishery. 

Classification 

These  final  specifications  are 
authorized  by  50  CFR  part  648  and 
comply  with  the  National 
Environmental  PoUcy  Act. 

This  final  rule  has  oeen  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Director,  Office  of  Sustainable 
Fisheries,  NMFS,  notified  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  when  this  rule 
was  proposed  that  it  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  an  initial  regulatory 
flexibility  analysis  (IRFA)  was  prepared, 
as  required  by  603(a)  of  the  RFA.  Even 
though  no  comments  were  received  on 
the  IRFA,  an  FRFA  was  completed  for 
this  final  rule  because  a  thorough 
understanding  of  the  economic  impacts 
of  this  rule  are  important.  A  copy  of  the 
complete  FRFA  can  be  obtained  fi-om 
the  Northeast  Regional  Office  of  NMFS 
(see  ADDRESSES). 

Summary  of  FRFA  Conclusions 

The  FRFA  assumes  that  all  vessels 
prosecuting  these  fisheries  would  be 
impacted  by  these  quota  specifications. 
Therefore,  the  substantial  nimiber 
(greater  than  20  percent)  criteria  would 
be  met.  For  Loligo  squid,  butterfish,  and 
Atlantic  mackerel,  gross  revenues  are 
not  expected  to  decrease  as  a 
consequence  of  this  action.  In  1997, 
L0oUgo  squid  landings  were  16,203  mt. 
The  final  lOY  specification  for  Loligo 


squid  in  1999  is  21,000  mt.  In  1997, 
butterfish  landings  were  2,797  mt.  The 
final  lOY  specification  for  butterfish  in 
1999  is  5,900  mt.  In  the  case  of  Atlantic 
mackerel,  the  1999  lOY  was  reduced 
from  80.000  mt  in  1998  to  the  final  level 
of  75,000  mt  in  1999.  Both 
specifications  for  mackerel  exceed 
recent  harvest  in  the  1997  fishery  of 
15,406  mt.  In  addition,  the  reduction  in 
lOY  in  1999  is  due  to  a  reduction  in  the 
JV  specification  by  5,000  mt.  The  only 
JV  activity  in  recent  years  was  in  1998, 
when  the  joint  venture  operation  was 
not  able  to  harvest  the  entire  venture 
allocation  of  10,000  mt.  Therefore,  the 
FRFA  concluded  that  the  proposed 
reduction  in  the  initial  JV  specification 
should  not  affect  revenues  in  the 
fishery.  In  addition,  the  measure  to 
allow  an  in-season  increase  in  the 
specification  would  moderate  any 
unanticipated  affects. 

The  final  ABC  specification  for  Illex 
squid  in  1999  is  19,000  mt.  In  past 
years,  a  surplus  existed  between  the 

1998  ABC  specification  and  what  has 
been  landed.  However,  due  to  over- 
harvesting  in  1998,  22,585  mt  of ///ex 
squid  have  been  harvested  as  of 
September  1998.  This  means  that  the 

1999  proposal  equates  to  a  decrease  of 
7.9  million  lb  (3,585  mt)  ft-om  1998, 
valued  at  $1,975  million.  The  Council's 
Amendment  5  document  indicates  that 
the  directed  fishery  accounts  for  99.7 
percent  of  the  total  landings,  meaning 
that  $1,969,000  of  the  revenue 
associated  with  the  quota  overage  would 
be  attributed  to  moratorium  vessels  and 
only  $6,000  to  incidental  catch  vessels. 
According  to  1998  NMFS  permit 
records,  75  vessels  hold  Illex  squid 
moratorium  permits  and  64  had  Illex 
squid  landings  in  1998;  1,504  hold 
incidental  catch  permits.  This  would 
mean  that  each  moratorium  vessel  could 
have  revenue  losses  of  $31,000  and  each 
incidental  catch  vessel  would  have 
negligible  revenue  losses. 

This  raises  the  question  of  the  level  of 
impact  on  the  moratoriimi  vessels. 


When  dividing  the  1998  overage  value 
of  $1,975  million  by  the  64  moratorium 
vessels,  this  leads  to  an  ex-vessel  price 
of  $551  per  mt.  Multiplying  that  value 
by  the  total  harvest  in  1998  of  22,585  mt 
of  Illex  leads  to  revenues  of  $12,444,335. 
When  divided  by  the  64  moratorium 
vessels  this  leads  to  $195,000.  Dividing 
the  revenue  losses  of  $31,000  of  each 
moratorium  vessel  by  this  value  equates 
to  a  16-percent  loss  in  average  gross 
revenues.  The  RFA  requires  alternatives 
to  be  considered  to  moderate  the  impact 
on  small  entities.  As  noted,  the 
specifications  for  all  species  except  Illex 
allow  for  an  increase  in  landings  by 
affected  small  entities.  However,  the 
Illex  specification  represents  a  decrease 
in  landings  from  the  1998  level.  Any 
alternative  to  moderate  this  impact 
would  result  in  overfishing  of  the  Illex 
stock.  This  may  sacrifice  long-term 
returns  from  the  resource  for  short  term 
economic  benefits.  Concomitantly,  such 
action  conflicts  with  the  requirements  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Therefore,  over-harvest  cannot  be 
allowed  to  continue  despite  the  obvious 
benefits  of  higher  landings. 

Because  this  rule  only  establishes 
year-long  quotas  to  be  used  for  the  sole 
purpose  of  closing  the  fishery  when  the 
quotas  are  reached  and  does  not 
establish  any  requirements  for  which  a 
regulated  entitymust  come  into 
compliance,  the  Assistant  Administrator 
for  Fisheries,  NOAA,  under  5  U.S.C. 
553(d)(3),  finds  for  good  cause  that  a 
delay  in  the  effective  date  of  the  final 
initial  specifications  for  the  1999  fishing 
year  for  Atlantic  mackerel,  squid,  and 
butterfish  is  imnecessary. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  4, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  99-331  Filed  1-4-99;  5:11  pm) 
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This  section  of  tM  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  tt)e  proposed 
issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporHinity  to  participate  in  the 
rule  making  pnor  tt>  the  adoption  of  the  final 
mies. 

I  = 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatiofi  Administration 

UCFRPartTI 

[Airspace  DocltefNo.  98-ANM-19] 

Proposed  Establishment  of  Class  D 
Airspace  and  Modification  of  Class  E 
Airspace;  Bozeman,  MT 


agency:  Federa 
Administration 


Aviation 
(FAA).  DOT. 


ACTION:  Notice  ^f  Proposed  Rulemaking 
(NRPM). 


SUMMARY:  This  jroposal  would  establish 
the  Bozeman,  MT,  Class  D  surface  area 
airspace  to  accdmmodate  the  procedures 
associated  witUthe  operation  of  a 
proposed  Airport  Traffic  Control  Tower 
(ATCT)  at  Gallgtin  Field.  Bozeman,  MT. 
This  proposal  would  also  change  the 
Class  E  surface  area  from  continuous 
status  to  part-tiine  in  conjunction  with 
the  establishmant  of  the  part-time  Class 
D  area. 

DATES:  Commeits  must  be  received  on 
or  before  February  22,  1999. 

ADDRESSES:  Sead  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  ANM-520,  Federal 
Aviation  Administration.  Docket  No. 
98-ANM-19,  IBOl  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  Jocket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Coimsel  for  tha  Northwest  Mountain 
Region  at  the  s4me  address. 

An  informal  docket  may  also  be 
examined  duritg  normal  business  hours 
in  the  office  of  the  Manager.  Air  Traffic 
Division.  Airspjace  Branch,  at  the 
address  listed  ^bove. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Ripley,  ANM-520. 6.  Federal 
Aviation  Admipistration,  Docket  No. 
98-ANM-19,  iteOl  Lind  Avenue  SW. 
Renton.  Washington  98055-4056; 
telephone  nun^r:  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients.  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ANM-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520, 1601  Lind 
Avenue  SW.  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  of  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
establishing  Class  D  airspace  and 
modifying  Class  E  airspace  at  Bozeman, 


MT.  This  amendment  would  provide 
Class  D  airspace  to  be  used  with  the 
proposed  establishment  of  an  ATCT  at 
Gallatin  Field.  The  Class  E  surface  area 
would  have  modified  hours,  to  be 
effective  when  the  ATCT  is  closed.  The 
FAA  establishes  Class  D  and  E  airspace 
where  necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  envirormients.  The  intended 
effect  of  this  proposal  is  designed  to 
provide  safe  and  efficient  use  of  the 
navigable  airspace  and  to  promote  safe 
flight  operations  under  Instnmient 
Flight  Rules  (IFR)  and  Visual  Flight 
Rules  (VFR)  at  Gallatin  Field  and 
between  the  terminal  and  en  route 
transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  surface  airspace  and  Class  E 
surface  airspace  areas  are  published 
Paragraph  5000  and  Paragraph  6002, 
respectively,  of  FAA  Order  7400.9F 
dated  September  10. 1998.  and  effective 
September  16. 1998.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subject  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    General 


ANM  MT  D    Bozeman,  MT  (New] 

Bozeman,  Gallatin  Field,  MT 

(Lat.  45''46'37  "  N,  long,  lll'09'll"  W) 
Bozeman  ILS  Localizer 
(Ut.  45*46'01"  N,  long.  111»08'13"  W) 
Within  a  44-mile  radius  of  Gallatin  Field, 
and  within  3  miles  each  side  of  the  Bozeman 
ILS  northwest  localizer  course  extending 
hom  the  4.4-mile  radius  to  14  miles 
northwest  of  Gallatin  Field.  This  Class  D 
airspace  area  is  effective  during  tlie  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Director. 


Paragmph  6002    Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

ANM  MT  E2    Bozemui,  MT  (Revised] 

Bozeman,  Gallatin  Field,  MT 

(Lat.  45»46'37"N,  long.  lll-Wll'-W) 
Bozeman  ILS  Localizer 
(Lat.  45''46'01"  N,  long.  111»08'13"  W) 
Within  a  4.4-mile  radius  of  Gallatin  Field, 
and  within  3  miles  each  side  of  the  Bozeman 
ILS  northwest  localizer  course  extending 
from  the  4.4-mile  radius  to  14  miles 
northwest  of  Gallatin  Field.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Director. 
•         •         •         •         • 

Issued  in  Seattle,  Wash,  on  December  15, 
1998. 

Helen  Fabian  Parke, 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  99-385  Filed  1-7-99;  8:45  am) 
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Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 14664-07] 
RIN  154SnAV44 

Compliance  Monitoring  and 
MIscelianeous  issues  Relating  to  the 
Low-income  Housing  Credit 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  amendments  to  various 
existing  final  regulations  concerning  the 
low-income  housing  tax  credit 
including  the  procedures  for 
compliance  monitoring  by  state  and 
local  housing  agencies  (Agencies),  the 
requirements  for  making  carryover 
allocations,  and  the  rules  for  Agencies' 
correction  of  administrative  errors  or 
omissions.  In  addition,  regulations  are 
being  proposed  involving  the 
independent  verification  of  information 
on  sources  and  uses  of  funds  submitted 
by  taxpayers  to  Agencies.  These 
amendments  and  proposed  regulations 
affect  owners  of  low-income  housing 
projects  who  have  claimed  the  credit 
and  the  Agencies  who  administer  the 
credit.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 
DATES:  Written  and  electronic  comments 
must  be  received  by  May  6, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  May  27, 
1999,  must  be  received  by  April  8, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 14664-97). 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station. 
Washington.  DC  20044.  Submissions 
may  be  hand-delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
114664-97),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615, 

Internal  Revenue  Building.  1111 

Constitution  Avenue,  NW.,  Washington, 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Paul 


Handleman,  (202)  622-3040;  concerning 
submissions,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §§1.42-5  and  1.42-13 
previously  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  for  review  under  control 
numbers  1545-1291  and  1545-1357, 
respectively;  all  of  these  paperwork 
requirements  will  be  consolidated  under 
control  number  1545-1357.  The  new 
collections  of  information  contained  in 
this  notice  of  proposed  rulemaking  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)). 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasiuy,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  March  9,  1999. 

Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS. 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  requirement  for  the  collections  of 
information  in  this  notice  of  proposed 
rulemaking  is  in  §§  1.42-5, 1.42-13,  and 
1.42-17.  libe  information  is  required  by 
the  IRS  to  verify  compliance  with  the 
requirements  of  section  42.  The 
collections  of  information  are 
mandatory.  The  likely  respondents/ 
recordkeepers  are  individuals,  state  and 
local  governments,  businesses  or  other 
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for-profit  instit  itions,  nonprofit 
institutions,  anjd  small  businesses  or 
organizations,  j 

Estimated  total  annual  reporting  and 
recordkeeping  jurden  for  §  1.42-5: 
102.500  hours.  For  §  1.42-5.  die 
estimated  annu  al  burden  per  respondent 
varies  fi^m  .5  I  our  to  3  hours  for 
taxpayers  and  !:50  to  5,000  hours  for 
Agencies,  with  an  estimated  average  of 
1  hour  for  taxp  jyers  and  1,500  hours  for 
Agencies. 

Estimated  number  of  respondents  for 
§  1.42-5  :  20,0(  0  taxpayers  and  55 
Agencies. 

Estimated  total  annual  reporting  and 
recordkeeping  jurden  for  §  1.42-13:  289 
hours.  For  §  1.^  2-13,  the  estimated 
annual  burden  per  respondent  varies 
from  .5  hour  to  10  hours  for  taxpayers 
and  Agencies,  vith  an  estimated  average 
of  3.5  hours  foi  taxpayers  and  3  hours 
for  Agencies. 

Estimated  ni  mber  of  respondents  for 
§  1.42-13:  43  tixpayers  and  43 
Agencies. 

Estimated  toi  al  aimual  reporting  and 
recordkeeping  jurden  for  §  1.42-17: 
2,110  hours.  F(ir  §  1.42-17,  the 
estimated  anni.  al  burden  per  respondent 
varies  from  .5  hour  to  2  hoiu^  for 
taxpayers  and  ,  5  hour  to  5  hours  for 
Agencies,  writh  an  estimated  average  of 
1  hour  for  taxp  lyers  and  2  hours  for 
Agencies. 

Estimated  ni  mber  of  respondents  for 
§  1.42-17:  2,00Q  taxpayers  and  55 
Agencies. 

Estimated  ar  nual  frequency  of 
responses:  one }  a  year. 

An  agency  n:  ay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  ojllection  of  information 
a  valid  control  number  assigned  by  the 
Office  of  Mana  jement  and  Budget. 

Books  or  rec  )rds  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  materi  d  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  anc  tax  retvun  information 
are  confidentij  1,  as  required  by  26 
U.S.C.  6103. 

Background 

On  March  2l  1997,  the  General 
Accounting  Office  (GAO)  submitted  a 
report  to  Cong 'ess,  "Tax  Credits: 
Opportunities  Ito  Improve  Oversight  of 
the  Low-Income  Housing  Program," 
(GA0/GGD/RC;ED-97-55), 
recommending  certain  revisions  to 
existing  Agenqy  procedures  for 
compliance  with  the  low-income 
housing  credit]  and  requirements  under 
qualified  allocation  plans  for  verifying 
taxpayers'  sources  and  uses  of  funds  for 
low-income  housing  projects.  Consistent 
with  these  proposals,  the  proposed 


regulations  amend  existing  regulation 
§  1.42-5  to  require  Agencies:  (i)  to 
report  annually  their  compliance 
monitoring  activities  to  the  IRS;  (ii)  to 
conduct  on-site  habitability  inspections 
of  low-income  housing  projects;  and  (iii) 
to  review  local  government  reports  on 
building  code  violations.  In  addition, 
the  proposed  regulations  provide  that 
qualified  allocation  plans  require 
taxpayers  to  submit  independent 
verification  on  sources  and  uses  of 
funds  for  low-income  projects. 

The  proposed  regulations  also  contain 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  including 
§  1.42-6  (carryover  allocations),  §  1.42- 
11  (provision  of  services),  §  1.42-12 
(effective  dates  and  transitional  rules), 
and  §  1.42-13  (correction  of 
administrative  errors  and  omissions) 
that  are  issued  under  the  authority 
granted  by  section  42(n). 

Explanation  of  Provisions 

Compliance  Monitoring 

Section  42(m)(l)(B)(iii)  provides  that 
an  allocation  plan  is  not  qualified 
unless  it  contains  a  procedure  that  the 
Agency  (or  an  agent  of,  or  private 
contractor  hired  by,  the  Agency)  will 
follow  in  monitoring  compliance  with 
the  provisions  of  section  42.  The 
Agency  is  to  notify  the  IRS  of  any 
noncompliance  of  which  the  Agency 
becomes  aware. 

Section  42(m)(l)(B)(iii)  is  effective  on 
January  1,  1992,  and  appUes  to  all 
buildings  for  which  the  low-income 
housing  credit  determined  under 
section  42  is,  or  has  been,  allowable  at 
any  time.  Allocation  plans  must  have 
complied  with  the  requirements  of 
§  1.42-5  by  June  30.  1993.  Section 
42(m)(l)(B)(iii)  and  §  1.42-5  do  not 
require  monitoring  for  whether  a  low- 
income  housing  project  is  in  compliance 
with  the  requirements  of  section  42 
prior  to  January  1, 1992.  However,  if  an 
Agency  becomes  aware  of 
noncompliance  that  occurred  prior  to 
January  1,  1992,  the  Agency  is  required 
to  notify  the  IRS  of  that  noncompliance. 

The  current  compliance  monitoring 
regulations  require  an  Agency,  at  a 
minimum,  to  review  tenant  income 
certifications  and  rent  charges  of 
projects  using  one  of  the  following  three 
monitoring  options:  (1)  Review  the 
owners'  annual  income  certifications, 
including  the  documentation  supporting 
the  certifications  for  at  least  50  percent 
of  the  Agency's  low-income  projects, 
and  tenant  rent  records  in  at  least  20 
percent  of  the  low-income  units  in  these 
projects;  (2)  make  annual  on-site 
inspections  of  at  least  20  percent  of  the 
projects,  and  review  the  low-income 


certification,  the  documentation 
supporting  the  certification,  and  rent 
record  for  each  tenant  in  at  least  20 
percent  of  the  low-income  units  in  those 
projects;  or  (3)  obtain  from  all  project 
owners  tenant  income  and  rent  records 
for  each  low-income  unit  and,  for  at 
least  20  percent  of  the  projects,  review 
the  annual  tenant  income  certification, 
backup  income  documentation,  and  rent 
record  for  each  low-income  tenant  in  at 
least  20  percent  of  the  low-income  units 
in  those  projects. 

The  GAO  report  recommended  that  an 
Agency  conduct  regular  on-site 
inspections  of  projects  and  obtain 
building  code  inspection  reports 
performed  by  the  local  govenunent  unit. 
The  GAO  found  that  desk  audits 
(monitoring  options  1  and  3  above) 
failed  to  detect  violations  involving  the 
physical  condition  of  b'-ildings.  In 
addition,  site  visits  allow  an  Agency  to 
directly  assess  the  compliance  status  of 
projects  and  the  physical  condition  of 
buildings.  Consicteni  with  these 
proposals,  the  proposed  regulations 
remove  the  three  monitoring  options 
and  require,  at  least  once  every  three  (3) 
years,  that  each  Agency  conduct  on-site 
inspections  of  all  buildings  in  each  low- 
income  housing  project  and,  for  each 
tenant  in  at  least  20  percent  of  the 
project's  low-income  units  selected  by 
the  Agency,  review  the  low-income 
certification,  the  documentation 
supporting  such  certification,  and  the 
rent  record.  The  proposed  regulations 
also  require,  at  a  minimimi,  by  the  end 
of  the  calendar  year  following  the  year 
the  last  building  in  a  project  is  placed 
in  service,  that  the  Agency  conduct  on- 
site  inspections  of  the  projects  and 
review  the  low-income  certification,  the 
documentation  supporting  such 
certification,  and  the  rent  record  for 
each  tenant  in  the  project.  As  part  of  the 
inspection  requirements,  the  proposed 
regulations  also  require  the  Agency  to 
determine  whether  the  project  is 
suitable  for  occupancy,  taking  into 
account  local  health,  safety,  and 
building  codes.  Agencies  may  delegate 
this  determination  only  to  a  state  or 
local  government  unit  responsible  for 
making  building  code  inspections.  The 
three-year  inspection  requirement  is 
proposed  to  be  effective  on  the  date  the 
final  regulations  are  published  in  the 
Federal  Register.  The  placed-in-service 
year  inspection  requirement  is  proposed 
to  be  effective  for  buildings  placed  in 
service  on  or  after  the  date  the  final 
regulations  are  published  in  the  Federal 
Register. 

The  current  compliance  monitoring 
regulations  require  the  owner  of  a 
project,  at  a  minimum,  to  certify 
aimually  that  for  the  preceding  12- 
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month  period  each  building  in  the 
project  was  suitable  for  occupancy, 
taking  into  account  local  health,  sajfety, 
and  building  codes.  Based  on  the  GAO 
recommendation,  the  proposed 
regulations  revise  this  certification  by 
also  requiring  the  owner  of  the  project 
to  certify  that  for  the  preceding  12- 
month  period  the  state  or  local 
government  unit  responsible  for  making 
building  code  inspections  did  not  issue 
a  report  of  a  violation  for  the  project.  If 
the  governmental  unit  issued  a  report  of 
a  violation,  the  owner  will  be  required 
to  attach  a  copy  of  the  report  of  the 
violation  to  the  annual  certification 
submitted  to  the  Agency. 

The  proposed  regulations  also  adopt 
the  GAO  recommendation  that  Agencies 
report  annually  to  the  IRS  on 
compliance  monitoring  activities.  It  is 
anticipated  Form  8610,  "Annual  Low- 
Income  Housing  Credit  Agencies 
Report,"  will  be  revised  to  require  an 
Agency  to  confirm  annually  that  it  has 
satisfied  the  new  compliance 
monitoring  requirements  involving:  (1) 
the  once  every  three-year  on-site 
inspections  and  review  of  the  low- 
income  certifidation,  the  documentation 
supporting  such  certification,  and  the 
rent  record  for  each  tenant  in  at  least  20 
percent  of  the  low-income  units  selected 
by  the  Agency;  and  (2)  the  on-site 
inspections  relating  to  the  placed-in- 
service  year  and  review  of  the  low- 
income  certification,  the  documentation 
supporting  such  certification,  and  the 
rent  record  for  each  low-income  tenant 
in  the  project. 

The  current  compliance  monitoring 
regulations  require  Agencies  to  report  a 
correction  of  noncompliance  or  failure 
to  certify  if  the  correction  occurs  within 
the  correction  period  defined  in  §  1.42- 
5(e)(4).  The  proposed  regulations  clarify 
that  the  Agency  is  required  to  file  Form 
8823,  "Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance," 
with  the  TRS  reporting  the  correction  of 
the  noncompliance  or  failure  to  certify 
regardless  of  when  the  correction  occurs 
during  the  compliance  period.  This 
requirement  is  proposed  to  be  effective 
on  the  date  the  final  regulations  are 
published  in  the  Federal  Register. 

Sources  and  Uses  of  Funds 

The  GAO  report  recommended  that 
IRS  regulations  be  amended  to  establish 
clear  requirements  to  ensure 
independent  verification  of  taxpayer's 
key  information  on  sources  and  uses  of 
funds  submitted  to  an  Agency.  Without 
assurance  of  reUable  and  complete  cost 
and  financing  information.  Agencies  are 
vulnerable  to  providing  more  (or  fewer) 
tax  credits  to  projects  than  are  actually 
needed.  Under  section  42(m)(2)(A),  the 


housing  credit  dollar  amount  allocated 
to  a  project  should  not  exceed  the 
amount  the  Agency  determines  is 
necessary  for  the  financial  feasibility  of 
the  project  and  its  viability  as  a 
qualified  low-income  housing  project 
throughout  the  credit  period.  In  making 
this  determination,  section  42{m)(2)(B) 
requires  that  the  Agency  must  consider: 
(i)  the  sources  and  uses  of  funds  and  the 
total  financing  planned  for  the  project, 
(ii)  any  proceeds  or  receipts  expected  to 
be  generated  by  reason  of  tax  benefits, 
(iii)  the  percentage  of  the  housing  credit 
dollar  amount  used  for  project  costs 
other  than  the  costs  of  intermediaries, 
and  (iv)  the  reasonableness  of  the 
developmental  and  operational  costs  of 
the  project.  The  requirement  in  section 
42(m)(2)(B)(iii)  is  not  to  be  applied  so  as 
to  impede  the  development  of  projects 
in  hard-to-develop  areas. 

In  its  report,  the  GAO  determined  that 
an  Agency  must  make  three  critical 
judgments  in  awarding  credits:  (1)  The 
reasonableness  of  developer  costs 
because  the  Agency  is  to  award  no  more 
credits  to  a  project  than  a  specified 
percentage  of  certain  Agency-approved 
project  development  costs;  (2)  the 
reasonableness  of  the  financing 
arrangements  for  the  project  because  the 
Agency  is  required  to  base  an  award  of 
credit  on  the  financial  need  of  a  project 
subject  to  the  limit  computed  on 
Agency-approved  development  costs; 
and  (3)  criteria  for  pricing  the  credit  (for 
example,  use  of  an  appropriate  rate  to 
convert  credits  into  an  equity 
investment  amount). 

So  that  an  Agency  may  more 
accurately  determine  the  amount  of 
credits  to  be  awarded,  the  GAO 
proposed  three  alternative 
recommendations:  (1)  an  examination  or 
audit,  which  would  provide  a 
reasonable  basis  for  an  independent 
public  accountant  to  issue  an  opinion 
on  the  overall  reliability  of  a  project's 
financial  information  taken  as  a  whole; 

(2)  a  review,  which  would  consist  of 
inquiries  and  application  of  analytical 
procedures  that  might  bring  to  the 
accountant's  attention  significant 
matters  affecting  a  project's  financial 
information  but  would  not  provide 
assurance  that  the  accountant  would 
become  aware  of  all  significant  matters 
that  would  be  disclosed  in  an  audit;  or 

(3)  agreed-upon  procedures,  which 
would  provide  an  accountant  with  a 
basis  to  issue  a  report  of  findings  based 
on  the  specified  procedures  but  not  a 
basis  to  issue  an  opinion  on  the 
reliability  of  the  financial  information. 

Because  the  first  alternative  provides 
the  most  reliable  independent 
verification  on  sources  and  uses  of 
funds,  the  proposed  regulations  require 


that  a  taxpayer  must  obtain  an  opinion 
by  a  certified  public  accountant,  based 
upon  the  accoimtant's  audit  or 
examination,  on  the  financial 
determinations  and  certifications 
provided  by  the  taxpayer  to  the  Agency, 
including  the  costs  that  may  qualify  for 
inclusion  in  eligible  basis  under  section 
42(d)  and  the  amount  of  the  credit 
under  section  42.  This  opinion  must  be 
submitted  to  the  Agency  before  the 
Agency  issues  the  Form  8609.  "Low- 
Income  Housing  Credit  Allocation 
Certification."  "This  requirement  is 
proposed  to  be  effective  on  the  date  the 
final  regulations  are  published  in  the 
Federal  Register. 

Buildings  Qualifying  for  Carryover 
Allocations 

The  proposed  regulations  amend  the 
carryover  allocation  regulations  by 
requiring  the  Agency  to  file  a  form  (to 
be  prescribed  by  the  IRS)  that 
summarizes  the  carryover  allocation 
document  described  in  §  1.42-6(d)(2) 
with  the  Agency's  Form  8610  for  the 
year  the  allocation  is  made.  The  new 
form  will  be  filed  with  the  Form  8610 
in  lieu  of  the  original  carryover 
allocation  document.  Taxpayers  must 
continue  to  fik  a  copy  of  the  carryover 
allocation  document  with  the  Form 
8609  for  the  building  for  the  first  year 
the  credit  is  claimed. 

Correction  of  Administrative  Errors  and 
Omissions 

Housing  credit  agencies  may  correct 
administrative  errors  and  omissions 
with  respect  to  allocations  and 
recordkeeping  if  the  correction  occurs 
within  a  reasonable  period  of  time  after 
discovery  of  the  error  or  omission.  The 
current  administrative  error  and 
omission  regulations  define  an 
administrative  error  or  omission  as  a 
mistake  that  results  in  a  document  that 
inaccurately  reflects  the  intent  of  the 
Agency  at  the  time  the  document  is 
originally  completed  or,  if  the  mistake 
affects  a  taxpayer,  a  document  that 
inaccurately  reflects  the  intent  of  the 
Agency  and  the  affected  taxpayer  at  the 
time  the  document  is  originally 
completed.  However,  an  administrative 
error  or  omission  does  not  include  a 
misinterpretation  of  the  applicable  rules 
and  regulations  under  section  42. 
Agencies  must  obtfiin  prior  approval 
irom  the  Secretary  to  correct  an 
administrative  error  or  omission  if  the 
correction  is  not  made  before  the  close 
of  the  calendar  year  of  the  error  or 
omission  and  the  correction:  (1)  is  a 
numerical  change  to  the  housing  credit 
dollar  amount  allocated  for  the  building 
or  project;  (2)  affects  the  detennination 
of  any  component  of  the  state's  housing 
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credit  ceiling  under  section  42(h)(3)(C); 
or  (3)  affects  jthe  state's  unused  housing 
credit  canyotfer  that  is  assigned  to  the 
Secretary  under  section  42(h)(3)(D). 

The  propo$ed  regulations  would 
provide  autotnatic  approval  for 
correcting  anj  administrative  error  or 
omission  in  in  allocation  docvunent  (a 
Form  8609,  dr  a  carryover  allocation 
dociunent  under  the  requirements  of 
section  42(h)(1)(E)  or  (F)  and  §  1.42- 
^ither  did  not  accurately 

iber  of  buildings 
iy  the  affected  taxpayer,  or 
je  information  for  one  or 
gs  with  other  buildings  in 


6(d)(2))  that  I 

reflect  the  ni 

constructed 

transposed 

more  buildir 

a  project.       | 

If  the  autoibatic  approval  provision 
applies  to  thf  administrative  error  or 
omission,  th#  proposed  regulations 
require  the  AJgency  to  amend  the 
allocation  document.  If  correcting  the 
administretiye  error  or  omission 
requires  adding  a  Building 
Identificatioi>  Number  (B.I.N.)  to  the 
amended  all(k:ation  docxunent,  the 
proposed  regjulations  require  that  the 
Agency  must(  include  any  B.I.N. (s) 
already  existing  for  the  buildings  in  the 
document  and,  if  possible,  number  the 
additional  BJ.N.(s)  sequentially  from 
the  existing  B.I.N.(s).  In  addition,  the 
Agency  must  file  the  amended 
allocation  dqciunent  with  an  amended 
Form  8610.  this  provision  is  proposed 
to  be  effectiv^  on  the  date  the  final 
regulations  afe  published  in  the  Federal 
Register. 


Special  Ana^ses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  ragulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  it  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  ^t  is  hereby  certified  that  the 
collections  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sitiall  entities.  This 
certification  {s  based  upon  the  fact  that 
any  burden  on  taxpayers  is  minimal. 
Furthermore!  an  Agency  is  not  a  "small 
entity"  for  ptirposes  of  the  Regulatory 
Flexibility  a\a  (5  U.S.C.  chapter  (B). 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Af:t  is  not  required.  Pursuant 
to  section  7805(f)  of  the  Internal 
Revenue  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimstl  for  Advocacy  of  the  Small 
Business  Ad)ninistration  for  comment 
on  its  impact  on  small  business. 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  conunents  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
specifically  request  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Thursday,  May  27, 1999.  at  10  a.m. 
in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington  DC.  Due  to  building 
secvuity  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  and  electronic  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
April  8, 1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Paul  F. 
Handleman,  Office  of  the  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   *   * 
Section  1.42-17  also  issued  under  26 
U.S.C.  42(n);  *   *   * 

Par.  2.  Section  1.42-5  is  amended  by: 

1.  Revising  paragraphs  (c)(l)(v). 
(c)(l)(vi)  and  (c)(2)(ii). 

2.  Removing  the  language  "If  a 
monitoring  procedure  includes  the 
review  provision  described  in  paragraph 
(c)(2)(ii)(B)  of  this  section,  the"  from  the 
second  sentence  in  paragraph  (c)(2)(iii) 
and  adding  "The"  in  its  place. 

3.  Removing  the  language  "paragraph 
(c)(2)(ii)(A),  (B),  and  (C)  of  this  section" 
from  the  first  sentence  in  paragraph 
(c)(4)(i)  and  adding  "paragraph  (c)(2)(ii] 
of  ♦his  suction"  in  its  place. 

4.  Removing  the  language  "An 
Agency  chooses  the  review  requirement 
of  paragraph  (c)(2)(ii)(A)  of  this  section 
and  some  of  the  buildings  selected  for 
review  are"  frcm  the  first  sentence  in 
the  example  in  paragraph  (c)(4)(iii)  and 
adding  "An  Agency  selects  for  review" 
in  its  place. 

5.  Adding  paragraph  (c)(5). 

6.  Revising  the  last  sentence  in 
paragraph  (d). 

7.  Removing  the  language 
"(c)(2)(ii)(A),  (B),  or  (C)  of  this  section 
(whichever  is  applicable)"  from 
paragraph  (e)(2)  and  adding  the 
language  "(c)(2)(ii)  of  this  section"  in  its 
place. 

8.  Adding  a  sentence  at  the  end  of 
paragraph  (e)(3)(i). 

9.  Removing  the  language  "paragraph 
(e)(3)  of  this  section"  in  the  third 
sentence  in  paragraph  (f)(l)(i)  and 
adding  "paragraphs  (c)(5)  and  (e)(3)  of 
this  section"  in  its  place. 

10.  Adding  two  sentences  at  the  end 
of  paragraph  (h). 

The  revisions  and  additions  read  as 
follows: 

§  1 .42-6    Monitoring  compliance  with  low- 
Income  housing  credit  requirements. 

•        •        *        •        * 

(c)*  •  * 

(!)•   •   * 

(v)  All  units  in  the  project  were  for 
use  by  the  general  public  (as  defined  in 
§  1.42-9)  and  used  on  a  nontransient 
basis  (except  for  transitional  housing  for 
the  homeless  provided  under  section 
42(i)(3)(B)(iii)  or  single-room-occupancy 
units  rented  on  a  month-by-month  basis 
under  section  42(i)(3)(B)(iv)); 

(vi)  Each  building  in  the  project  was 
suitable  for  occupancy,  taking  into 
accoimt  local  health,  safety,  and 
building  codes,  and  the  State  or  local 
government  luiit  responsible  for  making 
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building  code  inspections  did  not  issue 
a  report  of  a  violation  for  any  building 
in  the  project.  If  a  report  of  a  violation 
was  issued  by  the  governmental  unit, 
the  owner  must  attach  a  copy  of  the 
report  of  the  violation  to  the  annual 
certification  submitted  to  the  Agency 
imder  paragraph  (c)(1)  of  this  section; 

(2)*   *  * 

(ii)  Require  that  with  respect  to  each 
low-income  housing  project — 

(A)  The  Agency  conduct  on-site 
inspections  of  all  buildings  in  the 
project  by  the  end  of  the  calendar  year 
following  the  year  the  last  building  in 
the  project  is  placed  in  service  and 
review  the  low-income  certification,  the 
dociunentation  supporting  such 
certification,  and  the  rent  record  for 
each  low-income  tenant;  and 

(B)  At  least  once  every  three  (3)  years, 
the  Agency  conduct  on-site  inspections 
of  all  buildings  in  the  project,  and,  for 
each  tenant  in  at  least  20  percent  of  the 
project's  low-income  units  selected  by 
the  Agency,  review  the  low-income 
certification,  the  dociunentation 
supporting  such  certification,  and  the 
rent  record;  and 

•        •        •        •        • 

(5)  Agency  reports  of  compliance 
monitoring  activities.  The  Agency  must 
report  its  compliance  monitoring 
activities  annually  on  Form  8610, 
"Annual  Low-Income  Housing  Credit 
Agencies  Report." 

(d)  *  *  *  In  addition,  in  connection 
with  the  on-site  inspections  required  by 
paragraph  (c)(2)(ii)  of  this  section,  the 
Agency  must  determine  whether  the 
project  is  suitable  for  occupancy,  taking 
into  account  local  health,  safety,  and 
building  codes.  Notwithstanding 
paragraph  (f)  of  this  section,  this 
determination  may  be  delegated  only  to 
a  State  or  local  government  unit 
responsible  for  making  building  code 
inspections. 

(e)  *   *   • 
(3)*   *  * 

(i)  *  *  *  For  noncompliance  or 
failure  to  certify  that  is  corrected  after 
the  end  of  the  correction  period,  the 
Agency  is  required  to  file  Form  8823 
with  the  Service  reporting  the  correction 
of  the  noncompliance  or  failure  to 
certify  regardless  of  when  the  correction 
occurs  during  the  15-year  comphance 
period  imder  section  42(i)(l). 
•        *        •        •        • 

(h)  *  *  *  In  addition,  the  requirement 
in  paragraph  (c)(2}(ii)(A)  of  this  section 
(involving  on-site  inspections  relating  to 
the  placed-in-service  year  and  review  of 
the  low-income  certifications,  the 
documentation  supporting  such 
certifications,  and  the  rent  records)  is 
elective  for  buildings  placed  in  service 


on  or  after  the  date  the  final  regulations 
are  published  in  the  Federal  Register. 
The  requirements  in  paragraph  (c)(l)(vi) 
of  this  section  (involving  whether  a 
State  or  local  government  unit 
responsible  for  making  building  code 
inspections  issued  a  report  or  a 
violation  for  the  project),  paragraph 
(c)(2)(ii)(B)  of  this  section  (the  low- 
income  certifications,  the 
documentation  supporting  such 
certifications,  and  the  rent  records), 
paragraph  (c)(5)  of  this  section 
(involving  the  requirement  to  report  the 
Agency's  compliance  monitoring 
activities  to  the  Service),  paragraph  (d) 
of  this  section  (involving  habitability 
requirements),  and  paragraph  (e)(3)  of 
this  section  (involving  the  requirement 
to  report  corrected  noncompliance  or 
failure  to  certify  after  the  end  of  the 
correction  period)  are  effective  on  the 
date  the  final  regulations  are  published 
in  the  Federal  Register. 

Par.  3.  Section  1.42-6  is  amended  by 
removing  the  first  sentence  in  paragraph 
(d)(4)(ii)  and  adding  two  sentences  in  its 
place  to  read  as  follows: 

§1.42-6    Buildings  qualifying  for  carryover 
ailocattons. 

•  •        •        •        • 

(d)*  •  • 

(4)  •  •  * 

(ii)  Agency.  The  Agency  must  retain 
the  original  carryover  allocation 
document  made  under  paragraph  (d)(2) 
of  this  section  and  file  the  form  (to  be 
prescribed  by  the  IRS)  that  summarizes 
the  carryover  allocation  document.  This 
form  is  filed  with  the  Agency's  Form 
8610  that  accounts  for  the  year  the 
allocation  is  made.  *  *  * 

•  *        •        •        • 

Par.  4.  Section  1.42-11  is  amended  by 
revising  the  last  sentence  in  peuagraph 
(b)(3)(ii)(A)  to  read  as  follows: 

§  1 .42-1 1    Provision  of  services. 

•  •        *        •        • 

(b)*  •  • 

(3)*  *  • 

(ii)*  *  MA)*  *  "For  a  building 
described  in  section  42(i)(3)(B)(iii) 
(relating  to  transitional  housing  for  the 
homeless)  or  section  42(i)(3)(B)(iv) 
(relating  to  single  room  occupancy),  a 
supportive  service  includes  any  service 
provided  to  assist  tenants  in  locating 
and  retaining  permanent  housing. 
***** 

Par.  5.  Section  1.42-12  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S 1 .42-1 2    Effective  dates  and  transitional 
rules. 

•  •        •        •        • 

(c)  The  rule  set  forth  in  §  1.42- 
6(d)(4)(ii)  relating  to  the  requirement 


that  state  and  local  housing  agencies  file 
the  form  to  be  prescribed  by  the  Internal 
Revenue  Service  that  summarizes  the 
carryover  allocation  document  is 
effective  for  forms  the  due  date  of  which 
are  on  or  after  the  date  that  is  60  days 
after  the  date  final  regulations  are 
published  in  the  Federal  Register. 

Par.  6.  Section  1.42-13  is  amended 
by: 

1.  Revising  the  introductory  text  of 
paragraph  (b)(3)(iii). 

2.  Adding  paragraphs  (b)(3){vi), 
(b)(3)(vii),  and  (b)(3)(viii). 

3.  Adding  a  sentence  at  the  end  of 
paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§  1 .42-1 3    Rules  necessary  and 
appropriate;  housing  credit  agencies' 
correction  of  administrative  errors  and 
omissions. 

*  •        •        •        • 

(b)*  *  * 

(3)*    *   * 

(iii)  Secretary's  prior  approval 
required.  Except  as  provided  in 
paragraph  (b)(3)(vi)  of  this  section,  an 
Agency  must  obtain  the  Secretary's 
prior  approval  to  correct  an 
administrative  error  or  omission,  as 
described  in  paragraph  (b)(2)  of  this 
section,  if  the  correction  is  not  made 
before  the  close  of  the  calendar  year  of 
the  error  or  omission  and  the 
correction — 

•  *        *        •        • 

(vi)  Secretary's  automatic  approval. 
The  Secretary  grants  automatic  approval 
to  correct  an  administrative  error  or 
omission  described  in  paragraph  (b)(2) 
of  this  section  if — 

(A)  The  correction  is  not  made  before 
the  close  of  the  calendar  year  of  the 
error  or  omission  and  the  correction  is 
a  numerical  change  to  the  housing 
credit  dollar  amount  allocated  for  the 
building  or  multiple-building  project; 

(B)  The  administrative  error  or 
omission  resulted  in  an  allocation 
document  (the  Form  8609,  "Low- 
Income  Housing  Credit  Allocation 
Certification,"  or  the  allocation 
dociunent  imder  the  requirements  of 
section  42(h)(1)(E)  or  (F)  and  §  1.42- 
6(d)(2))  that  either  did  not  acciu-ately 
reflect  the  number  of  buildings 
constructed  by  the  affected  taxpayer  (for 
example,  the  affected  taxpayer  built  10 
buildings  instead  of  8  buildings  having 
the  same  total  number  of  units),  or 
transposed  the  information  for  one  or 
more  buildings  with  other  buildings  in 
the  multiple-building  project; 

(C)  The  administrative  error  or 
omission  does  not  affect  the  Agency's 
ranking  of  the  building(s)  or  project  and 
the  total  amount  of  credit  tLa  Agency 
allocated  to  the  building(s)  oi  project; 
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(D)  The  Agenc>  corrects  the 
administrative  error  or  omission  no  later 
than  one  yev  after  the  building(s)  were 
placed  in  service  by  the  affected 
taxpayer;  anjd 

(E)  The  Agency  corrects  the 
administrative  error  or  omission  by 
following  the  procedures  described  in 
paragraph  0^)(3)(vii)  of  this  section. 

(vii)  How  Agency  corrects  errors  or 
omissions  sabject  to  automatic 
approval.  An  Agency  corrects  an 
administrative  error  or  omission 
described  i«  paragraph  (b)(3)(vi)  of  this 
section  by— 

(A)  Amending  the  allocation 
dociiment  described  in  paragraph 
(b)(3)(vi)(B)  of  this  section  to  correct  the 
administrative  error  or  omission.  The 
Agency  will  indicate  on  the  amended 
allocation  document  that  it  is  making 
the  "correction  xmder  §  1.42- 
13(b)(3)(vii)".  If  correcting  the  allocation 
docimient  r^uires  including  any 
additional  H.I.N.(s)  in  the  document,  the 
document  n^ust  include  any  B.I.N.(s) 
already  existing  for  the  buildings.  If 
possible,  thfl  additional  B.I.N.(s)  should 
be  sequenti^ly  nimibered  from  the 
existing  B.I.N.(s); 

(B)  Amending,  if  applicable,  the  form 
to  be  prescribed  by  the  Service  that 
summarizes  the  allocation  docimient 
(see  §  1.42-^  (d)(4)(ii))  and  attaching  a 
copy  of  this  form  to  an  amended  Form 
8610,  "Annual  Low-Income  Housing 
Credit  Agencies  Report,"  for  the  year  the 
allocation  v«as  made.  The  Agency  will 
indicate  on  the  forms  that  it  is  making 
the  "correction  under  §  1.42- 
13(b)(3)(vii)|'; 

(C)  Amending,  if  applicable,  the  Form 

8609  and  attaching  the  original  of  this 
amended  form  to  an  amended  Form 

8610  for  either  the  year  the  allocation 
was  made  or  the  year  the  building  was 
placed  in  service  by  the  affected 
taxpayer.  Toe  Agency  will  indicate  on 
the  forms  that  it  is  making  the 
"correction  Under  §  1.42-13(b)(3)(vii)"; 

(D)  F!ling|the  amended  Form  8610 
with  the  Service.  When  completing  the 
amended  Form  8610,  the  Agency  should 
follow  the  specific  instructions  for  the 
Form  8610  ^der  the  heading 
"Amended  Report";  and 

(E)  Mailing  a  copy  of  any  amended 
allocation  dpciunent  and  any  amended 
Form  8609  ^  the  affected  taxpayer. 

(viii)  Oth0r  approval  procedures.  The 
Secretary  may  grant  automatic  approval 
to  correct  other  administrative  errors  or 
omissions  a$  designated  in  one  or  more 
dociunents  published  either  in  the 
Federal  Renster  or  in  the  Internal 
Revenue  Bi^letin  (see  §601. 601  (d)(2)  of 
this  chapted. 


(d)  *  *  *  Paragraphs  (b)(3)(vi),  (vii), 
and  (viii)  of  this  section  are  effective  on 
the  date  the  final  regulations  are 
published  in  the  Federal  Register. 

Par.  7.  Section  1.42-17  is  added  to 
read  as  follows: 

§  1.42-17    Qualified  Allocation  Plan. 

(a)  Requirements — (1)  In  general. 
(Reserved] 

(2)  Selection  criteria.  [Reserved] 

(3)  Agency  evaluation.  Section 
42(m)(2)(A)  requires  that  the  housing 
credit  dollar  amoimt  allocated  to  a 
project  should  not  exceed  the  amoimt 
the  Agency  determines  is  necessary  for 
the  financial  feasibihty  of  the  project 
and  its  viability  as  a  qualified  low- 
income  housing  project  throughout  the 
credit  period.  In  making  this 
determination,  the  Agency  must 
consider — 

(i)  The  sources  and  uses  of  funds  and 
the  total  financing  planned  for  the 
project.  The  taxpayer  must  certify  to  the 
Agency  the  full  extent  of  all  federal, 
state,  and  local  subsidies  that  apply  (or 
which  the  taxpayer  expects  to  apply)  to 
the  project.  The  taxpayer  must  also 
certify  to  the  Agency  all  other  sources 
of  funds  and  all  development  costs  for 
the  project.  The  taxpayer's  certification 
should  be  sufficiently  detailed  to  enable 
the  Agency  to  ascertain  the  nature  of  the 
costs  that  will  comprise  the  total 
financing  package,  including  subsidies 
and  the  anticipated  syndication  or 
placement  proceeds  to  be  raised. 
Development  cost  information,  whether 
or  not  includible  in  eligible  basis  under 
section  42(d),  that  should  be  provided  to 
the  Agency  includes,  but  is  not  limited 
to,  site  acquisition  costs,  construction 
contingency,  general  contractor's 
overhead  and  profit,  architect  and 
engineer's  fees,  permit  and  survey  fees, 
insurance  premiums,  real  estate  taxes 
during  construction,  title  and  recording 
fees,  construction  period  interest, 
financing  fees,  organizational  costs, 
rent-up  and  marketing  costs,  accounting 
and  auditing  costs,  working  capital  and 
operating  deficit  reserves,  syndication 
and  legal  fees,  developer  fees,  and  other 
costs; 

(ii)  Any  proceeds  or  receipts  expected 
to  be  generated  by  reason  of  tax  benefits; 

(iii)  The  percentage  of  the  housing 
credit  dollar  amount  used  for  project 
costs  other  than  the  costs  of 
intermediaries.  This  requirement  should 
not  be  applied  so  as  to  impede  the 
development  of  projects  in  hard-to- 
develop  areas  under  section  42(d)(5)(C); 
and 

(iv)  The  reasonableness  of  the 
developmental  and  operational  costs  of 
the  project. 


(4)  Timing  of  Agency  evaluation.  The 
financial  determinations  and 
certifications  required  under  paragraph 
(a)(3}  of  this  section  must  be  made  at 
each  of  the  following  times: 

(i)  The  time  of  the  application  for  the 
housing  credit  dollar  amount. 

(ii)  The  time  of  the  allocation  of  the 
housing  credit  dollar  amount. 

(iii)  "The  date  the  building  is  placed  in 
service. 

(iv)  After  the  building  is  placed  in 
service,  and  before  the  Agency  issues 
the  Form  8609,  "Low-Income  Housing 
Credit  Allocation  Certification." 

(5)  Special  rule  for  final 
determinations  and  certifications.  For 
the  Agency's  evaluation  under 
paragraph  (a)(4)(iv)  of  this  section,  the 
taxpayer  must  obtain  an  opinion  by  a 
certified  public  accountant,  based  upon 
the  accountant's  audit  or  examination, 
en  the  financial  determinations  and 
certifications  in  paragraphs  (a)(3)(i) 
throueh  (iii)  of  this  section,  including 
the  costs  that  may  qualify  for  inclusion 
in  eligible  basis  under  section  42(d)  and 
amount  of  the  credit  under  section  42. 

(6)  Bond  financed  projects.  A  project 
qualifying  under  section  42(h)(4)  is  not 
entitled  to  any  credit  unless  the 
governmental  unit  that  issued  the  bonds 
(or  on  behalf  of  which  the  bonds  were 
issued),  or  the  Agency  responsible  for 
issuing  the  Form(s)  8609  to  the  project, 
makes  determinations  under  rules 
similar  to  the  rules  in  paragraphs  (a)(3), 
(4),  and  (5)  of  this  section. 

fb)  Effective  date.  This  section  is 
effective  on  the  date  final  regulations 
are  published  in  the  Federal  Register. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-174  Filed  1-7-99;  8:45  un) 

BILUNG  COOE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[REQ-102023-e8] 

RIN  1545-AW14 

Partnership  Returns  Required  on 
Magnetic  Media;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (KS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  that 
relate  to  the  requirements  for  filing 
partnership  returns  on  magnetic  media. 
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DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  January  13, 
1999,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Friday,  October  23, 
1998  (63  PR  56878),  announced  that  a 
public  hearing  was  scheduled  for 
Wednesday,  January  13, 1999,  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Wa.hington,  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  6011(e)  of  the 
Internal  Revenue  Code.  The  request  to 
speak  comment  period  for  these 
proposed  regulations  expired  on 
Wednesday,  December  23, 1998. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  heeuing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  January  4, 1999,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for 
Wednesday,  January  13,  1999,  is 
cancelled. 
Michael  L.  Slaughter, 
Acting  Chief,  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  99-408  Filed  1-7-99;  8:45  am] 

BILUNG  CODE  4a90-01-U 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Chapter  II 
RIN  1505-AA74 

Possible  Regulation  Regarding  Access 
to  Accounts  at  Financial  Institutions 
Through  Payment  Service  Providers 

AGENCY:  Fiscal  Service,  Treasury. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM). 

SUMMARY:  The  Debt  Collection 
Improvement  Act  of  1996  (the  "Act") 
requires  that,  subject  to  waiver,  all 
federal  payments  (other  than  tax 
payments)  made  after  January  1, 1999 
shall  be  made  by  electronic  funds 
transfer  ("EFT").  It  also  mandates  that 
the  Secretary  of  the  Treasury 
("Treasury")  ensure  that  individuals 
required  by  the  Act  to  receive  their 
payments  electronically  have  an 
account  at  a  financial  institution,  with 
access  to  such  an  account  at  a 


reasonable  cost  and  with  the  same 
consumer  protections  with  respect  to 
the  account  as  other  account  holders  at 
the  same  institution.  Treasury  has 
issued  a  rule  implementing  the  Act. 
Treasiuy  is  also  designing  an  electronic 
transfer  account  ("ETAsm")  for  which 
any  individual  who  receives,  a  federal 
benefit,  wage,  salary,  or  retirement 
payment  shall  be  eligible,  and  that  may 
be  offered  by  any  federally-insured 
financial  institution  that  enters  into  an 
ETA  SM  Financial  Agency  Agreement 
writh  Treasury;  Treasury  has  asked  for 
public  comment  on  the  proposed 
ETASM. 

Separately,  certain  financial 
institutions  have  ente>  d  into 
arrangements  with  nondepository 
payment  service  providers,  such  as 
check  cashers,  currency  dealers  and 
exchangers,  and  money  transmitters, 
whereby  recipients  of  electronic  federal 
payments  deposited  into  a  non-ETA  ^m 
account  at  the  financial  institution  may 
gain  access  to  these  payments  through 
payment  service  providers.  These 
service  providers  are  not  themselves 
eUgible  to  maintain  deposit  accounts  or 
to  receive  electronic  deposits  directly 
from  the  government.  Treasury  is 
seeking  comment  on  whether  it  should 
propose  regulations  regarding  these 
arrangements,  and  if  so,  what  the 
content  of  such  regulations  should  be. 
DATES:  Written  comments  are 
encouraged  and  must  be  received  on  or 
before  April  8,  1999. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Fiscal 
Assistant  Secretary,  U.S.  Department  of 
the  Treasiuy,  Room  2112, 1500 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220.  Comments 
received  on  this  ANPRM  will  be 
available  for  public  inspection  and 
copying  at  the  Department  of  the 
Treasury  Library,  Room  5030,  1500 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220.  To  make  an 
appointment  to  inspect  comments, 
please  call  (202)  622-0990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Bezdek,  Senior  Advisor  for  Fiscal 
Management,  Office  of  the  Fiscal 
Assistant  Secretary,  at  (202)  622-1807; 
or  Gary  Sutton,  Senior  Counsel,  Office 
of  the  General  Counsel,  at  (202)  622- 
0480. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  31001(x)  of  the  Act  requires 
that  all  federal  payments '  made  after 


January  1,  1999  be  made  by  EFT,  unless 
Treasury  grants  a  waiver.  The  Act 
further  mandates  that  Treasury  ensure 
that  all  individuals  required  by  the  Act 
to  receive  their  payments  electronically 
have  an  account  at  a  financial 
institution,  with  access  to  such  an 
account  at  a  reasonable  cost  and  with 
the  same  consumer  protections  with 
respect  to  the  account  as  other  account 
holders  at  the  same  institution. 
Treasury's  final  rule  implementing  this 
mandate,  31  CFR  Part  208  ("Part  208"). 
provides  that  any  individual  who 
receives  a  federal  benefit,  wage,  salary, 
or  retirement  payment  shall  be  eligible 
to  open  an  ETA  sm,  and  that  the  ETA  sm 
may  be  offered  by  any  federally-insured 
financial  institution  diat  enters  into  an 
ETA  SM  Financial  Agency  Agreement 
with  Treasury. 2 

At  this  time,  more  than  two-thirds  of 
federal  payment  recipients  receive  their 
payments  electronically,  primarily  by 
Direct  Deposit.^  However,  there  are 
milUons  of  recipients  of  federal 
payments  that  do  not  have  an  account 
at  a  financial  institution  and  are 
therefore  not  positioned  to  receive  their 
payments  by  Direct  Deposit.  Treasury  is 
designing  the  ETA  sm  primarily  to  afford 
these  recipients  a  safe,  reliable,  and 
economical  means  of  accessing  their 
federal  electronic  payments  in 
compliance  with  the  requirements  of  the 
Act.  Treasury  recently  published  a 
notice  and  request  for  comment 
regarding  the  proposed  ETA  sm 
("ETASM  Notice").*  As  is  more  hilly 
described  in  the  ETA  sm  Notice,  the 
proposed  ETA  sm  will.- 

•  Be  an  individually  owned  account 
at  a  federally-insured  financial 
institution, 

•  Be  available  to  any  individual  who 
receives  a  federal  benefit,  wage,  salary, 
or  retirement  Payment,  regardless  of 
whether  the  individual  already  has  an 
account  at  a  financial  institution, 

•  Accept  only  federal  electronic 
payments, 


'  The  Act  deRnes  "federal  payments"  to  include 
federal  wage,  salary,  retirement,  and  benefit 
payments  and  vendor  and  expense  reimbursement 


payments.  Payments  under  the  Internal  Revenue 
Code  of  1986  are  excluded.  31  U.S.C.  $  3332(j)(3) 
(Supp.  1998) 

2  63  FR  51490  (Sept.  25. 1998).  Part  208  generally 
deflnes  "financial  institution"  as  any  "insured 
bank,"  "mutual  savings  bank."  "savings  bank."  or 
"savings  association,"  as  each  term  is  defined  in 
section  3  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C  1813).  any  "insured  credit  union"  as  defined 
in  section  101  of  the  Federal  Credit  Union  Act  (12 
U.S.C  1752),  or  any  agency  or  branch  of  a  foreign 
bank  as  defined  in  section  1(b)  of  the  International 
Banking  Act,  as  amended  (12  U.S.C  3101).  31  CFR 
§208.2(k). 

'Direct  Deposit  is  the  EFT  payment  mechanism 
by  which  federal  payments  are  sent  through  the 
Automated  Clearing  House  (ACH)  system  to  an 
account  at  a  financial  institutio..  established  by  the 
recipient.  31  CFR  Part  210. 

'63  FR  64820  (Nov.  23.  1998). 
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•  Permit  a  n^nimum  of  four 
withdrawals  p«r  month,  included  in  the 
monthly  fee,  at;  the  financial 
institution's  ofpces  and/or  proprietary 
automated  tell«r  machines  ("ATMs"),  at 
the  financial  institution's  option, 

•  Be  subject  to  a  maximum  fee  of 
$3.00  per  monyi.  and 

•  Provide  the  same  consumer 
protections  tha(t  are  available  to  other 
account  holders  at  the  financial 
institution. 

Financial  institutions  will  be 
prohibited  by  treasury's  Financial 
Agency  Agreement  from  entering  into 
arrangements  with  nondepository 
payment  service  providers  to  provide 
access  to  ETA^sm  xhe  ETA  sm  Notice 
also  requests  comment  on  three  other 
features  that  a*  not  ciurently  part  of  the 
proposed  ETA^"^,  to  determine  whether 
any  or  all  shoi^ld  be  added  to  the 
ETA  SM  at  the  option  of  the  financial 
institution  and  at  additional  cost,  if  any, 
to  the  accoimt  holder:  payment  of 
interest  on  balances,  allowing  deposits 
of  other  electronic  funds,  and  allowing 
ACH  debit  capability. 

n.  Payment  S^^ce  Providers 

The  vast  majority  of  financial 
institutions  al^ady  offer  Direct  Deposit 
directly  to  federal  payment  recipients. 
Moreover,  it  isi  anticipated  that  many 
financial  institutions  will  offer  ETAs  ^m 
to  recipients.  In  addition,  however,  in 
anticipation  of  the  Act's  EFT 
requirement,  aj  number  of  financial 
institutions  ar^  offering  or  planning  to 
offer  Direct  Deposit  services  that  involve 
prearranged  linkages  with 
nondepository,  providers  of  financial 
services  such  4s  check  cashers,  currency 
dealers  and  exthangers,  and  money 
transmitters  ("'payment  service 
providers").'  Payment  service  providers 
comprise  a  nu|nber  of  diverse 
businesses  that  vary  greatly  in  size;  they 
include  large,  publicly  held  companies 
that  are  in  the  business  of  providing 
money  transfers,  money  orders,  and 
related  paymeht  services  on  a 
nationwide  ba$is,  as  well  as  small 
businesses  that  operate  from  a  single 
location.  Many  of  these  businesses  offer 
check  cashingjin  conjunction  with  other 
financial  products,  such  as  "payday 


loans."*  Moreover,  many  such 
businesses  may  offer  other  nonfinancial 
products  and  services  to  the  same 
customers  (e.g.,  as  a  convenience  or 
grocery  store  or  liquor  store).  However, 
a  common  element  that  these  payment 
service  providers  share  is  that  they  are 
not  subject  to  comprehensive  federal 
regulation,''  and  are  generally  subject 
only  to  limited  regulation,  if  any,  at  the 
state  level. 

These  arrangements  between  financial 
institutions  and  payment  service 
providers  typically  involve  the 
establishment  of  an  account  in  the  name 
of  the  recipient  at  a  financial  institution 
into  which  the  recipient's  payment  is 
deposited,  followed  by  the  transfer  of 
the  payment  to  a  conmiingled  account 
in  the  name  of  the  payment  service 
provider,  and  in  which  the  recipient's 
interest  may  not  be  fully  covered,  if  at 
all,  by  federal  deposit  insurance.  The 
recipient  then  accesses  the  payment  at 
an  outlet  of  the  payment  service 
provider,  where  the  recipient  is  given 
either  cash  or  a  check.  Typically  the 
recipient  is  charged  an  enrollment  fee 
and  a  monthly  fee  for  the  service,  and, 
if  applicable,  a  check  cashing  fee. 
Although  these  arrangements  vary 
considerably  with  respect  to  access  to 
payments,  fees  charged,  applicability  of 
federal  deposit  insurance,  and 
disclosures,  customers  of  these  services 
usually  must  access  their  payments 
throu^  the  payment  service  provider 
rather  than  directly  through  the 
depository  institution  that  receives  the 
Direct  Deposit,  must  withdraw  the 
entire  amount  of  the  federal  payment 
rather  than  a  portion  thereof,  and  often 
must  pay  significant  fees. 

The  following  are  descriptions  of 
some  arrangements  between  payment 
service  providers  and  financial 
institutions,  either  in  existence  or  under 
development,  of  which  Treasury  is 
aware: 

•  In  one  arrangement,  the  federal 
payments  of  recipients  who  enroll  in  the 
program  are  initially  deposited  into  a 
federally  insured  account  of  the 
recipient  at  the  participating  financial 
institution.  These  payments  are 


'  Subject  to  limited  exceptions.  Part  208  requires 
that  electronic  Federal  payments  must  be  deposited 
into  a  financial  inititution  account  "in  the  name  of 
the  recipient."  The  exceptions  to  this  requirement 
are  limited  to  payments  to  an  "authorized  payment 
agent,"  which  includes  a  representative  payee  or 
fiduciary  under  this  regulations  of  the  agency 
making  the  payment,  or  to  an  investment  account 
established  through  a  broker-dealer  or  investment 
company  registered  with  the  Securities  and 
Exchange  Commi^ion.  31  CFR  §208.6.  These  types 
of  entities  are  iheipfore  not  considered  "payment 
service  providers'*  in  the  context  of  this  ANPRM. 


'See  "The  Growth  of  Legal  Loan  Sharking:  A 
Report  on  the  Payday  Loan  Industry,"  Consumer 
Federation  of  America.  November  1998. 

'  Although  not  directly  relevant  to  this  ANPRM, 
Treasury's  Financial  Crimes  Enforcement  Network 
[FinCEN),  in  connection  with  its  anU-money 
laundering  program,  has  proposed  regulations 
under  the  Bank  Secrecy  Act  ("BSA")  requiring  that 
"money  services  businesses,"  a  category  that 
includes,  among  others,  check  cashers,  currency 
dealers  and  exchangers,  and  money  transmitters, 
register  with  FinCEN  (as  mandated  by  the  BSA), 
and  that  certain  of  these  businesses  file  reports  of 
suspicious  activities.  62  FR  27890.  27900  (May  21, 
1997). 


immediately  transferred  to  a  trust 
account  at  the  financial  institution  that 
contains  the  federal  payments  of  all 
recipients  who  enrolled  at  a  particular 
check  casher.  A  recipient's  only  means 
of  accessing  his  funds  is  by  obtaining  a 
check  at  the  check  casher  where  the 
recipient  enrolled,  in  the  full  amount  of 
the  federal  payment.  The  recipient  may 
then  cash  the  check  at  the  check  casher 
or  elsewhere.  An  enrollee  may  obtain  a 
monthly  statement  at  the  check  casher 
or  by  mail,  at  his  option.  The  cost  for 
the  program  is  $1.60  per  federal 
payment,  plus  a  check  cashing  fee. 

•  A  second  arrangement  establishes  a 
federally  insured  account  at  a  financial 
institution  affiUated  with  the  service 
provider  for  each  recipient  enrolled  in 
the  program.  After  the  financial 
institution  receives  a  federal  payment 
and  credits  it  to  the  recipient's  account, 
the  amount  is  immediately  transferred 
to  a  pooled  account  at  an  unaffiliated 
financial  institution  in  the  name  of  the 
payment  service  provider,  in  which 
each  recipient's  interest  is  not  federally 
insured.  Recipients  in  the  program  may 
withdraw  the  anjount  of  the  federal 
payment  (in  full  or  in  part)  and  check 
the  available  balance  at  any  office  of  the 
payment  service  provider,  as  well  r.s  at 
any  ATM  included  in  a  participating 
network.  The  charges  for  the  program 
include  a  $4.00  enrollment  fee,  a  $5.50 
monthly  maintenance  fee,  and  a  $1.00 
fee  for  each  withdrawal  or  balance 
inquiry. 

•  In  a  program  being  developed,  a 
recipient  could  enroll  at  any  check 
casher  that  is  a  member  of  a  national 
trade  association.  The  participating 
financial  institution  would  establish  a 
federally  insured  account  subject  to 
Regulation  E  ^  to  receive  each  enrollee's 
federal  EFT  payment.  The  recipient 
could  withdraw  the  amount  of  the 
federal  payment  (in  full  or  in  part)  from 
his  account  at  any  participating  check 
casher  through  a  point-of-sale  device,  or 
at  any  ATM  of  the  financial  institution 
or  of  any  participating  network,  but  not 
at  the  financial  institution's  offices.  The 
fees  for  the  program  would  be 
determined  by  each  check  casher. 

A  nimiber  of  concerns  have  been 
articulated  regarding  financial 
institutions  entering  into  these  kinds  of 
arrangements  with  payment  service 
providers,  with  respect  to  delivery  of 
federal  payments.  The  concerns  include 
that  these  arrangements  could  result  in 
recipients  being  charged  excessive  fees 
for  accessing  their  electronic  federal 
payments;  that  by  participating  in  such 
arrangements,  the  recipients  may  lose 
the  benefit  of  certain  consumer 


•12  CFR  Part  205. 
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protections,  such  as  federal  deposit 
insurance,  that  they  would  otherwise 
have  as  an  account  holder  at  the 
financial  institution;  and  that  recipients 
may  not  be  adequately  informed  of  the 
fees  they  may  incur  or  the  protections 
they  may  forego  by  entering  into  these 
arrangements.  Some  have  pointed  out 
that  many  payment  service  providers 
offer  other  products,  such  as  short  term, 
high  rate  advances  known  as  "payday 
loans,"  to  their  customers,  that  may 
subject  them  to  substantial  payments, 
fees,  or  other  risks.  Some  have  argued 
that,  if  the  amount  of  the  federal 
payment  is  immediately  transferred  out 
of  the  recipient's  financial  institution 
account  into  a  payment  service  provider 
account,  and  the  recipient  cannot 
withdraw  less  than  the  entire  amoimt  of 
the  federal  payment  from  the  account  or 
maintain  the  account  separately  fi'om 
the  relationship  with  the  service 
provider,  then  the  recipient  in  fact  may 
not  have  an  "account"  at  a  financial 
institution  in  any  meaningful  sense. 
Others  have  argued  that,  if  the  recipient 
cannot  access  his  federal  payment 
directly  at  the  financial  institution  but 
may  do  so  only  at  an  outlet  of  the 
payment  service  provider,  the  recipient 
may  not  have  "access"  to  an  account  at 
a  financial  institution.  In  addition,  the 
arrangements  in  which  the  payment 
service  provider  prints  its  own  check  for 
the  recipient  are  contrary  to  the  goal  of 
replacing  paper  checks  with  electronic 
payments.  However,  others  have  noted 
that  payment  service  provider 
arrangements  provide  access  to  funds 
for  recipients  residing  in  areas 
imderserved  by  banks  and  other 
financial  institutions,  including  low  and 
moderate  income  and  rural  areas. 

As  Treasury  announced  in  the  ETA"^ 
Notice,'  a  financial  institution  that 
offers  the  ETA^"^  may  not  enter  into 
arrangements  whereby  a  recipient  of  an 
electronic  federal  payment  may  access 
an  ETA**^  through  a  payment  service 
provider.  In  addition.  Treasury  has 
urged  the  federal  bank  regulatory 
agencies  to  take  steps  to  ensure  that  the 
institutions  they  regulate  take 
responsibility  for  full  and  fair  disclosure 
of  all  fees  charged  by  the  parties 
involved  in  arrangements  whereby 
recipients  access  federal  EFT  pajmients 
deposited  in  non-ETA^w  accounts 
through  payment  service  providers,  as 
well  as  the  legal  relationships  involved 
and  the  appUcability  of  federal  deposit 
insurance.  Moreover,  Treasury 
continues  to  explore  ways  to  facilitate 
access  to  federal  EFT  payments  in  areas 
underserved  by  financial  institutions; 
these  include  working  with  other  public 


entities  to  expand  Al^  access  in  these 
areas. 

However,  some  commenters  have 
urged  Treasury  to  go  further,  and  also  to 
regulate  arrangements  between  financial 
institutions  and  payment  service 
providers  whereby  a  recipient  of  an 
electronic  federal  payment  accesses  a 
non-ETA^"**  account  at  such  a  financial 
institution  through  a  payment  service 
provider,  such  as  those  described  above. 
Treasury  did  not  regulate  these 
arrangements  when  it  adopted  Part  208, 
but  noted  in  its  adopting  release  that  it 
would  monitor  their  development.  1° 

In  light  of  the  concerns  regarding 
these  arrangements  described  above. 
Treasury  is  considering  whether 
rulemaking  is  necessary  or  appropriate 
with  respect  to  such  arrangements,  and 
if  so,  what  the  content  of  such 
regulations  should  be.  In  considering 
these  questions,  Treasiuy  is  endeavoring 
to  ensure  that  federal  payment 
recipients  have  access  to  their  funds  at 
a  reasonable  cost  and  with  the  same 
consumer  protections  as  other  account 
holders  at  the  same  financial  institution, 
to  increase  use  of  EFT  for  federal 
payments  in  order  to  reduce  cost  to  the 
federal  government,  and  to  increase 
participation  by  federal  payment 
recipients  in  the  country's  financial 
system. 

in.  Issues  for  Comment 

Treasury  is  seeking  comment  on  the 
following  Questions: 

•  Shoula  Treasury  regulate  or 
prohibit  arrangements  between  financial 
institutions  and  payment  service 
providers  in  which  electronic  federal 
payments  are  deposited  into  a 
recipient's  non-ETA^w  account  at  a 
financial  institution  but  made  available 
to  the  recipient  through  a  payment 
service  provider? 

•  Do  such  arrangements  deny  the 
recipient  either:  (a)  an  account  at  a 
financial  institution,  (b)  access  to  such 
account,  (c)  access  at  a  reasonable  cost, 
or  (d)  the  same  consumer  protections 
with  respect  to  the  account  as  other 
account  holders  at  the  same  institution? 

•  Should  all  payment  service 
providers  be  subject  to  regulation,  or 
only  a  particular  subset,  and  if  only  a 
subset,  what  is  the  basis  for  such 
distinction? 

Commenters  are  asked  to  cite  specific 
evidence  supporting  their  position,  e.g.. 
data  showing  that  the  fees  charged 
recipients  by  payment  service  provider 
arrangements  (either  generally  or  with 
reference  to  specific  types  of  payment 
service  providers  or  specific  recipients) 
are  or  are  not  reasonable;  that  specific 


«63  FR  64820,  64823  (Nov.  23. 1998). 


><>63  FR  51490,  S1498  (Sept.  25. 1998). 


consumer  protections,  such  as  federal 
deposit  insurance  or  Regulation  E 
coverage,  are  given  or  denied  to  such 
persons;  or  the  extent  to  which  the 
recipient  may  or  may  not  have  either  an 
account  at  a  financial  institution,  or 
access  to  such  account,  under  such 
arrangements. 

Treasury  is  also  seeking  comment 
with  regard  to  the  nature  of  any 
regulation  that  may  be  appropriate  for 
payment  service  provider  arrangements. 
As  noted  above,  a  range  of  suggestions 
have  been  made  as  options  for  Treasury 
to  consider;  these  generally  fall  into  two 
broad  categories.  Under  one  category, 
Treasury  would  generally  prohibit 
arrangements  between  financial 
institutions  and  payment  service 
providers  whereby  electronic  federal 
payments  received  at  such  institution 
are  accessed  by  the  recipient  through  a 
payment  service  provider.  For  example, 
some  have  urged  that  Treasury  could 
require  all  financial  institutions  that 
receive  federal  Direct  Deposit  payments 
for  account  holders  to  become  Treasury 
Financial  Agents  and  prohibit  these 
kinds  of  arrangements  with  payment 
service  providers  in  their  Financial 
Agency  Agreements.  Alternatively,  it 
has  been  suggested  that,  under  certain 
circumstances.  Treasury  could  adopt 
regulations  that  would  prohibit 
financial  institutions  that  receive  Direct 
Deposit  from  entering  into  these  kinds 
of  arrangements  with  payment  service 
providers. 

Under  the  second  broad  category 
noted  above.  Treasury  could  promulgate 
rules  to  delineate  further  the 
requirements  relating  to  financial 
institution  accounts  required  by  the  Act 
for  receipt  of  federal  electronic 
payments.  Treasury  might  approach  this 
by  establishing  minimum  requirements 
for  the  receipt  of  electronic  federal 
payments  by  defining  in  a  regulation 
terms  such  as  "account,"  "access," 
"reasonable  cost,"  and  "consumer 
protection,"  in  the  context  of  the  Act. 
For  example.  Treasury  might  determine 
that,  for  purposes  of  the  Act,  an 
"account"  must  have  certain  core 
attributes,  which  could  include  the 
ability  of  the  account  holder,  at  the 
account  holder's  option,  to  maintain  the 
account  and  to  retain  a  federal  payment 
in  the  account,  notwithstanding  any 
arrangement  with  any  third  party,  and 
to  withdraw  less  than  the  entire  amount 
of  a  federal  payment  made  to  the 
account.  Similarly,  Treasury  might 
determine  that,  in  order  to  have 
"access"  to  an  account,  for  purposes  of 
the  Act,  a  recipient  must  be  able  to 
access  the  account  at  an  office  or  ATM 
of  the  financial  institution, 
notwithstanding  any  access  that  may 
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exist  through  a  payment  service 
provider.  In  addition,  it  is  suggested  that 
Treasury  could  use  its  rulemaking 
authority  to  determine  a  "reasonable 
cost"  for  a  financial  institution  account, 
considering  a  variety  of  factors  and 
circumstance^.  Finally,  Treasury  could 
determine  thai,  to  satisfy  the  "consumer 
protection"  requirement  of  the  Act,  a 
financial  institution  must  at  least 
provide  its  recipients  with  federal 
deposit  insurance  (in  the  cases  where 
the  institution  is  federally  insured)  and 
the  benefits  o  J  Regulation  E. 

Other  options  have  also  been 
suggested;  these  include  the  imposition 
by  Treasury  of  enhanced  disclosure 
obligations  by  financial  institutions 
regarding  the  products  being  offered," 
and  the  enactgient  of  additional  state  or 
federal  legisla^on  regulating  some  or  all 
payment  service  providers. 
Alternatively,  some  have  suggested  that, 
rather  than  focusing  on  the  attributes  of 
the  financial  institution  account, 
regulations  shK>uld  be  directed  at 
ensuring  that  the  aggregate  fees  that  may 
be  charged  recipients  of  federal  EFT 
payments  are  ''reasonable." 

Treasury  inlites  comments  on  all  the 
above  options  and  suggestions  as  to  how 
Treasury  migl^t  implement  them,  as  well 
as  suggestions  as  to  any  other  type  of 
measure  that  the  commenters  believe 
would  be  appropriate  for  these 
arrangements,  including  any  factual  and 
legal  bases  thfrefor.  Treasury  also 
requests  that  4ny  comments  address  the 
following  issues:  Should  a  suggested 
regulation  be  directed  at  all  payment 
service  providers,  or  limited  to  a 
particular  subset,  and  if  limited,  what  is 
the  basis  for  making  such  a  distinction? 
What  effect  would  any  such  regulation 
have  on  the  Direct  Deposit  program 
generally?  Holw  could  such  regulation 
be  limited  so  ks  not  to  disrupt  the  many 
types  of  standard  account  arrangements, 
such  as  preaulhorized  debits,  that  are  in 
wide  use  and  do  not  give  rise  to  the 
possible  abuses  that  are  the  focus  of  this 
ANPRM?  Woiild  the  prohibition  or 
regulation  of  payment  service  provider 
arrangements  limit  or  expand  the  ability 
of  federal  payinent  recipients  to  access 
their  funds,  if  such  measure  would 
significantly  ipnpede  or  preclude  the 
functioning  o^  such  arrangement?  How 
would  such  regulation  further 
Treasury's  objectives,  including  helping 


'■As  noted  aboire,  Treasury  has  already  urged  the 
federal  bank  regulators  to  endeavor  to  ensure  that 
the  banks  they  re|ulate  take  responsibility  for  full 
and  fair  disclosuoe  of  all  fees  charged  by  all  the 
parties  involved  fci  these  kinds  of  arrangements,  the 
legal  relationshipe  involved,  and  the  applicability 
of  federal  deposit  insurance.  Some  have  suggested 
that  Treasury  coiild  amplify  this  request  by 
adopting  a  regulation  requiring  such  disclosure. 


federal  payment  recipients  access 
federally  insured  depository 
institutions,  reducing  government  costs, 
and  improving  the  payment  system? 

It  has  been  determined  that  this 
ANPRM  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  E.O.  12866.  Treasury 
specifically  requests  comments  on  the 
costs  and  benefits  of  the  regulatory 
approaches  discussed  in  this  document, 
and  the  economic  impact  such 
approaches  may  have  on  small 
businesses. 

Comments  received  in  response  to 
this  ANPRM  will  be  reviewed  and 
considered  by  Treasury  in  preparation 
for  possible  further  action  in  connection 
with  the  issues  discussed  herein. 

This  ANPRM  is  issued  under  the 
authority  of  31  U.S.C.  321  and  3332. 

Dated:  January  4. 1999. 
Donald  V.  Hammond, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  99-354  Filed  1-7-99;  8:45  am) 
BILUNO  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

31  CFR  Part  1 

Privacy  Act  of  1974;  Implementaticn 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Proposed  rule. 

summary:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended, 
Customs  has  determined  to  exempt  a 
system  of  records,  the  Seized  Asset  and 
Case  Tracking  System  (SEACATS) 
Treasury/  Customs  .213  from  certain 
provisions  of  the  Privacy  Act.  The 
exemptions  are  intended  to  increase  the 
value  of  the  system  of  records  for  law 
enforcement  purposes,  to  comply  with 
legal  prohibitions  against  the  disclosure 
of  certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 
DATES:  Comments  must  be  received  no 
later  than  February  8, 1999. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the  U.S. 
Customs  Service,  Office  of  Regulations 
and  Rulings,  Disclosure  Law  Branch, 
1300  Pennsylvania  Ave.  NW., 
Washington,  DC  20229.  Comments  will 
be  available  for  inspection  and  copying 
at  the  Disclosure  Law  Branch,  1300 
Pennsylvania  Ave.,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Mulvenna,  Office  of  Information 


and  Technology,  U.S.  Customs  Service, 
(202) 927-0800. 

SUPPLEMENTARY  INFORMATION:  This 
computerized  database  will  permit  the 
retrieval  of  information  as  part  of  a 
redesigned  work  process  improving  the 
way  the  Office  of  Information  and 
Technology  uses  technology  to 
maximize  efficiency.  The  purpose  of  the 
newly  proposed  system  of  records  is  to 
provide  Customs  and  the  Treasury 
Executive  Office  of  Asset  Forfeiture 
with  a  comprehensive  system  for 
tracking  seized  and  forfeited  property, 
penalties  and  liquidated  damages  bom 
case  initiation  to  final  resolution.  The 
system  includes  investigative  reports 
relating  to  seizures  and  other  law 
enforcement  matters.  Authority  for  the 
system  is  provided  by  5  U.S.C.  301;  and 
Treasury  Department  Order  No.  165, 
Revised,  as  amended.  Pursuant  to  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  the  Department  of  the 
Treasury  is  publishing  separately  in  the 
Federal  Register  a  notice  of  a  system  of 
records  entitled  Treasury /Customs  .213 
Seized  Assets  and  Case  Tracking  System 
(SEACATS).  This  system  of  records  will 
assist  Customs  in  the  proper 
performance  of  its  runcticns  under  the 
statutes  and  Treasury  Department  Order 
No.  165  cited  above. 

Under  5  U.S.C.  552a(j)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  a  system  of  records  from  certain 
provisions  of  5  U.S.C.  552a  if  the  system 
of  records  is  maintained  by  an  agency  or  - 
component  thereof  which  performs  as 
its  principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  including  police  efforts 
to  prevent,  control,  or  reduce  crime  or 
to  apprehend  criminals,  and  the 
activities  of  prosecutors,  courts, 
correctional,  probation,  pardon,  or 
parole  authorities,  and  which  consists 
of:  (a)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release  and 
parole  and  probation  status;  (b) 
information  compiled  for  the  purpose  of 
a  criminal  investigation,  including 
reports  of  informants  and  investigators, 
and  associated  with  an  identifiable 
individual;  or  (c)  reports  identifiable  to 
an  individual  compiled  at  any  stage  of 
the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision.  In 
addition,  under  5  U.S.C.  552a(k)(2),  the 
head  of  an  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  if  the 
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system  of  records  is  investigatory 
material  compiled  for  law  enforcement 
purposes  other  than  material  within  the 
scope  of  subsection  (j)(2)  set  forth  above. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  1.23(c)  of 
the  regulations  of  the  Department  of  the 
Treasury  (31  CFR  1.23(c)),  the 
Commissioner  of  Customs  is  proposing 
to  exempt  the  Seized  Asset  and  Case 
Tracking  System  (SEACATS)  from 
certain  provisions  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2),  (k)(2) 
and  31  CFR  1.23(c).  The  specific 
provisions  and  the  reasons  for 
exempting  the  system  of  records  frt)m 
each  specific  provision  of  5  U.S.C.  552a 
are  set  forth  below  as  required  by  5 
U.S.C.  552a(j)(2)  and  (k)(2). 

General  Exemption  Under  5  U.S.C 

552a{j)(2) 

Pursuant  to  5  U.S.C.  552a{j)(2),  the 
Commissioner  of  Customs  proposes  to 
exempt  the  Seized  Asset  and  Case 
Tracking  System  (SEACATS)  from  the 
following  provisions  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C.  552a(c)(3) 
and  (4);  (d)(1).  (2),  (3)  and  (4);  (e)(1).  (2). 
(3).  (e)(4)(G).  (H)  and  (I);  (e)(5)  and  (8); 
(f)  and  (g). 

Specific  Exemptions  Under  5  U.S.C 
552a(k)(2) 

To  the  extent  the  exemption  under  5 
U.S.C.  552a(j)(2)  does  not  apply  to  the 
Seized  Asset  and  Case  Tracking  System 
(SEACATS).  the  Commissioner  of 
Customs  exempts  the  Seized  Asset  and 
Case  Tracking  System  (SEACATS)  from 
the  following  provisions  of  5  U.S.C. 
552a  pursuant  to  5  U.S.C.  552(k)(2):  5 
U.S.C.  552a(c)(3);  (d)(1),  (2),  (3)  and  (4); 
(e)(1).  (e)(4)(G).  (H)  and  (I);  and  (f). 

Reasons  for  Exemption  Under  5  U.S.C. 
552a(j)(2)  and  (kH2) 

Although  more  specific  explanations 
are  contained  in  31  CFR  1.36  imder  the 
heading  United  States  Customs  Service, 
the  following  explanations  for 
exemptions  will  be  helpful. 

(1)  Pursuant  to  5  U.S.C.  552a(e)(4)(G) 
and  (f)(1),  individuals  may  inquire 
whether  a  system  of  records  contains 
records  pertaining  to  them.  Application 
of  these  provisions  to  the  Seized  Asset 
and  Case  Tracking  System  (SEACATS) 
would  give  individuals  an  opportunity 
to  learn  whether  they  have  been 
identified  as  either  suspects  or  subjects 
of  investigation.  As  further  described  in 
the  following  subsection,  access  to  such 
knowledge  would  impair  the  ability  of 
the  offices  supplying  information  to  the 
Office  of  Information  and  Technology  to 
carry  out  their  investigation,  since 
individuals  could  take  steps  to  avoid 
detection;  inform  associates  that  an 


investigation  is  in  progress;  learn 
whether  they  are  only  suspects  or 
identified  as  law  violators;  begin, 
continue,  or  resume  illegal  conduct 
upon  learning  that  they  are  not 
identified  in  the  system  of  records;  or 
destroy  evidence  needed  to  prove  the 
violation. 

(2)  Pursuant  to  5  U.S.C.  552a(d)(l), 
(e)(4)(H)  and  (f)(2).  (3)  and  (5). 
individuals  may  gain  access  to  records 
pertaining  to  them.  The  application  of 
these  provisions  to  the  Seized  Asset  and 
Case  Tracking  System  (SEACATS) 
would  compromise  the  ability  of  the 
Office  of  Information  and  Technology  to 
provide  useful  tactical  and  strategic 
information  to  law  enforcement 
agencies.  Permitting  access  to  records 
contained  in  the  Seized  Asset  and  Case 
Tracking  System  (SEACATS)  would 
provide  individuals  with  information 
concerning  the  nature  of  any  current 
investigations  concerning  them  and 
would  enable  them  to  avoid  detection  or 
apprehension.  By  discovering  the 
collection  of  facts  which  would  form  the 
basis  of  their  arrest,  by  enabling  them  to 
destroy  or  alter  evidence  of  criminal 
conduct  that  would  form  the  basis  for 
their  arrest,  and  by  learning  that 
criminal  investigators  had  reason  to 
believe  that  a  crime  was  about  to  be 
committed,  they  could  delay  the 
commission  of  the  crime  or  change  the 
scene  of  the  crime  to  a  location  which 
might  not  be  under  surveillance. 
Permitting  access  to  either  on-going  or 
closed  investigative  files  would  also 
reveal  investigative  techniques  and 
procedures,  the  knowledge  of  which 
could  enable  individuals  planning 
crimes  to  structure  their  operations  in 
such  a  way  as  to  avoid  detection  or 
apprehension  and  thereby  neutralize 
law  enforcement  officers'  established 
investigative  tools  and  procedures. 
Permitting  access  to  investigative  files 
and  records  could,  moreover,  disclose 
the  identity  of  confidential  sources  and 
informers  and  the  nature  of  the 
information  supplied  and  thereby 
endanger  the  physical  safety  of  sources 
of  information  by  exposing  them  to 
reprisals  for  having  provided  the 
information.  Confidential  sources  and 
informers  might  refuse  to  provide 
criminal  investigators  with  valuable 
information  if  they  could  not  be  secure 
in  the  knowledge  that  their  identities 
would  not  be  revealed  through 
disclosure  of  either  their  names  or  the 
nature  of  the  information  they  supplied. 
Loss  of  access  to  such  sources  would 
seriously  impair  the  ability  of  the  Office 
of  Information  and  Technology  to  carry 
out  its  mandate.  Furthermore,  providing 
access  to  records  contained  in  the 


Seized  Asset  and  Case  Tracking  System 
(SEACATS)  could  reveal  the  identities 
of  undercover  law  enforcement  officials 
who  compiled  information  regarding  the 
individual's  criminal  activities  and 
thereby  endanger  the  physical  safety  of 
those  imdercover  officers  or  their 
families  by  exposing  them  to  possible 
reprisals.  By  compromising  the  law 
enforcement  value  of  the  Seized  Asset 
and  Case  Tracking  System  (SEACATS) 
for  the  reasons  outUned  above, 
permitting  access  in  keeping  with  these 
provisions  would  discourage  other  law 
enforcement  and  regulatory  agencies, 
foreign  and  domestic,  from  freely 
sharing  information  with  the  Office  of 
Information  and  Technology  and  thus 
would  restrict  the  Office's  access  to 
information  necessary  to  accomplish  its 
mission  most  effectively. 

(3)  Pursuant  to  5  U.S.C.  552a  (d)(2), 
(3),  and  (4).  (e)(4)(H).  and  (f)(4)  an 
individual  may  request  amendment  of  a 
record  pertaining  to  him  or  her  and  the 
agency  must  either  amend  the  record,  or 
note  the  disputed  portion  of  the  record 
and  provide  a  copy  of  the  individual's 
statement  of  disagreement  wath  the 
agency's  refusal  to  amend  a  record  to 
persons  or  other  agencies  to  whom  the 
record  is  thereafter  disclosed.  Since 
these  provisions  depend  on  the 
individual's  having  access  to  his  or  her 
records,  and  since  these  rules  exempt 
the  Seized  Asset  and  Case  Tracking 
System  (SEACATS)  from  provisions  of  5 
U.S.C.  552a.  as  amended,  relating  to 
access  to  records,  for  the  reasons  set  out 
in  (2)  above,  these  provisions  should  not 
apply  to  the  Seized  Asset  and  Case 
Tracking  System  (SEACATS). 

(4)  Under  5  U.S.C.  552a(c)(3)  an 
agency  is  required  to  make  an 
accounting  of  disclosure  of  records 
available  to  the  individual  named  in  the 
record  upon  his  or  her  request.  The 
accoimting  must  state  the  date,  nature, 
and  purpose  of  each  disclosure  of  the 
record  and  the  name  and  address  of  the 
recipient.  The  application  of  this 
provision  would  impair  the  ability  of 
enforcement  agencies  outside  the 
Department  of  the  Treasury  to  make 
effective  use  of  information  provided  by 
the  Seized  Asset  and  Case  Tracking 
System  (SEACATS).  Making  an 
accounting  of  disclosure  available  to  the 
subjects  of  an  investigation  would  alert 
those  individuals  to  tixe  fact  that  another 
agency  is  conducting  an  investigation 
into  their  criminal  activities  and  could 
reveal  the  geographic  location  of  the 
other  agency's  investigation,  the  nature 
and  purpose  of  that  investigation,  and 
dates  on  which  that  investigation  was 
active.  Violators  possessing  such 
knowledge  would  be  able  to  take 
measures  to  avoid  detection  or 
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apprehension  by  altering  their 
operations,  by  Itransferring  their 
criminal  activihes  to  other  geographical 
areas,  or  by  destroying  or  concealing 
evidence  that  would  form  the  basis  for 
arrest.  Moreover,  providing  accounting 
to  the  subjects  of  investigations  would 
alert  them  to  tlie  fact  that  the  Seized 
Asset  and  Casa  Tracking  System 
(SEACATS)  hajB  information  regarding 
their  criminal  Activities  and  could 
inform  them  of  the  general  nature  of  that 
information.  Access  to  such  information 
could  reveal  the  operation  of  Customs' 
information  gathering  and  analysis 
systems  and  permit  violators  to  take 
steps  to  avoid  detection  or 
apprehension. 

(5)  Under  5  U.S.C.  552a(c)(4)  an 
agency  must  inform  any  person  or  other 
agency  about  apy  correction  or  notation 
of  dispute  that  the  agency  made  in 
accordance  wi^h  5  U.S.C.  552a(d)  to  any 
record  that  thei  agency  disclosed  to  the 
person  or  agency  if  an  accounting  of  the 
disclosure  was;  made.  Since  this 
provision  depends  on  an  individual's 
having  access  io  and  an  opportimity  to 
request  amendment  of  records 
pertaining  to  him  or  her,  and  since  these 
rules  exempt  tee  Seized  Asset  and  Case 
Tracking  Systern  (SEACATS)  from  the 
provisions  of  5J  U.S.C.  552a  relating  to 
access  to  and  apendment  of  records,  for 
the  reasons  setjout  in  paragraph  (3) 
above,  this  provision  ought  not  apply  to 
the  Seized  Asset  and  Case  Tracking 
System  (SEACATS). 

(6)  Under  5  IJ.S.C.  552a(e)(4)a)  an 
agency  is  required  to  publish  a  general 
notice  listing  the  categories  of  sources 
for  information  contained  in  a  system  of 
records.  The  amplication  of  this 
provision  to  the  Seized  Asset  and  Case 
Tracking  Systern  (SEACATS)  could 
compromise  it$  ability  to  provide  useful 
information  to  jlaw  enforcement 
agencies,  since  revealing  sources  for  the 
information  could  disclose  investigative 
techniques  and  procedures,  result  in 
threats  or  reprijsals  against  informers  by 
the  subjects  of  investigations,  and  cause 
informers  to  rejFuse  to  give  full 
information  to  criminal  investigators  for 
fear  of  having  ijheir  identities  as  sources 
disclosed.        { 

(7)  5  U.S.C.  i52a(e)(l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  ab^ut  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  lagency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  tent  "maintain"  as  defined 
in  5  U.S.C.  55aa(a)(3)  includes  "collect" 
and  "disseminate."  At  the  time  that 
information  is  collected  by  the  Customs 
Service,  there  i  s  often  insufficient  time 
to  determine  whether  the  information  is 
relevant  and  necessary  to  accomplish  a 


purpose  of  the  Customs  Service;  in 
many  cases  information  collected  may 
not  be  immediately  susceptible  to  a 
determination  of  whether  the 
information  is  relevant  and  necessary, 
particularly  in  the  early  stages  of 
investigation,  and  in  many  cases 
information  which  initially  appears  to 
be  irrelevant  and  unnecessary  may. 
upon  further  evaluation  or  upon 
continuation  of  the  investigation,  prove 
to  have  particular  relevance  to  an 
enforcement  program  of  the  Customs 
Service.  Further,  not  all  violations  of 
law  discovered  during  a  Customs 
Service  criminal  investigation  fall 
within  the  investigative  jurisdiction  of 
the  Customs  Service;  in  order  to 
promote  effective  law  enforcement,  it 
often  becomes  necessary  and  desirable 
to  disseminate  information  pertaining  to 
such  violations  to  other  law 
enforcement  agencies  which  have 
jurisdiction  over  the  offense  to  which 
the  information  relates.  The  Customs 
Service  should  not  be  placed  in  a 
position  of  having  to  ignore  information 
relating  to  violations  of  law  not  within 
its  jurisdiction  where  that  information 
comes  to  the  attention  of  the  Customs 
Service  through  the  conduct  of  a  lawful 
Customs  Service  investigation.  The 
Customs  Service  therefore  believes  that 
it  is  appropriate  to  exempt  the  above 
cited  system  of  records  from  the 
provisions  of  5  U.S.C.  552a(e)(l). 

(8)  Under  5  U.S.C.  552a(e)(2)  an 
agency  is  requested  to  collect 
information  to  the  greatest  extent 
practicable  directly  from  the  subject 
individual  when  the  information  may 
result  in  adverse  determinations  about 
an  individual's  rights,  benefits,  and 
privileges  under  Federal  programs.  The 
application  of  this  provision  to  the 
Seized  Asset  and  Case  Tracking  System 
(SEACATS)  would  impair  the  ability  to 
collate,  analyze,  and  disseminate 
investigative  intelligence  and 
enforcement  information.  Most 
information  collected  about  an 
individual  under  criminal  investigation 
is  obtained  from  third  parties,  such  as 
witnesses  and  informers.  It  is  usually 
not  feasible  to  rely  upon  the  subject  of 
the  investigation  as  a  source  for 
information  regarding  his  criminal 
activities.  An  attempt  to  obtain 
information  from  the  subject  of  a 
criminal  investigation  will  often  alert 
that  individual  to  the  existence  of  an 
investigation,  thereby  affording  the 
individual  an  opportunity  to  attempt  to 
conceal  his  criminal  activities  so  as  to 
avoid  apprehension.  In  certain 
instances,  the  subject  of  a  criminal 
investigation  is  not  required  to  supply 
information  to  criminal  investigators  as 


a  matter  of  legal  duty.  During  criminal 
investigations  it  is  often  a  matter  of 
sound  investigative  procedure  to  obtain 
information  from  a  variety  of  sources  to 
verify  information  already  obtained. 

(9)  Piu-suant  to  5  U.S.C.  552a(e)(3)  an 
agency  must  inform  each  individual 
whom  it  asks  to  supply  information,  on 
the  form  that  it  uses  to  collect  the 
information  or  on  a  separate  form  that 
the  individual  can  retain,  the  agency's 
authority  for  soliciting  the  information; 
whether  the  disclosure  of  information  is 
voluntary  or  mandatory;  the  principal 
purposes  for  which  the  agency  will  use 
the  information  and  the  effects  on  the 
individual  of  not  providing  all  or  part  of 
the  information.  The  Seized  Asset  and 
Case  Tracking  System  (SEACATS) 
should  be  exempted  from  this  provision 
to  avoid  impairing  the  ability  of  the 
Office  of  Informa'-ion  and  Technology  to 
collect  and  collate  investigative 
intelligence  and  enforcement  data. 
Confidential  sources  or  imdercover  law 
enforcement  officers  often  obtain 
information  under  circiunstances  in 
which  it  is  necessary  to  keep  the  true 
purpose  of  their  actions  secret  so  as  not 
to  let  the  subject  of  the  investigation  or 
his  or  her  associates  know  that  a 
criminal  investigation  is  in  progress.  If 
it  became  known  that  the  undercover 
officer  was  assisting  in  a  criminal 
investigation,  the  officer's  physical 
safety  could  be  endangered  through 
reprisal,  and  that  officer  may  not  be  able 
to  continue  working  on  the 
investigation.  Fiuther,  individuals  for 
personal  reasons  often  would  feel 
inhibited  in  talking  to  a  person 
representing  a  criminal  law  enforcement 
agency  but  would  be  willing  to  talk  to 

a  confidential  source  or  undercover 
officer  whom  they  believe  not  to  be 
involved  in  law  enforcement  activities. 
Providing  a  confidential  source  of 
information  with  written  evidence  that 
he  or  she  was  a  source,  ;■  j  required  by 
this  provision,  could  increase  the 
likelihood  that  the  source  of  information 
would  be  subject  to  retaliation  by  the 
subject  of  the  investigation.  Further, 
application  of  the  provision  could  result 
in  an  unwarranted  invasion  of  the 
personal  privacy  of  the  subject  of  the 
criminal  investigation,  where  further 
investigation  reveals  that  the  subject 
was  not  involved  in  any  criminal 
activity. 

(10)  Pursuant  to  5  U.S.C.  552a(e)(5}  an 
agency  must  maintain  all  records  it  uses 
in  making  any  determination  about  any 
individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the 
determination.  Since  5  U.S.C.  552a(a)(3) 
defines  "maintain"  to  include  "collect" 


and  "disseminate",  application  of  this 
provision  to  the  Seized  Asset  and  Case 
Tracking  System  (SEACATS)  would 
hinder  the  Initial  collection  of  any 
information  that  could  not,  at  the 
moment  of  collection,  be  determined  to 
be  accurate,  relevant,  timely,  and 
complete.  Similarly,  appUcation  of  this 
provision  would  seriously  restrict  the 
ability  of  Customs  to  disseminate 
information  from  SEACATS  pertaining 
to  a  possible  violation  of  law  to  law 
enforcement  and  regulatory  agencies.  In 
collecting  information  during  a  criminal 
investigation,  it  is  often  impossible  or 
imfeasible  to  determine  accuracy, 
relevance,  timeUness  or  completeness 
prior  to  collection  of  the  information. 
Information  that  may  initially  appear 
inaccurate,  irrelevant,  untimely,  or 
incomplete  may,  when  collected  and 
analyzed  with  other  available 
information,  become  more  pertinent  as 
an  investigation  progresses.  In  addition, 
application  of  this  provision  could 
seriously  impede  criminal  investigators 
and  intelligence  analysts  in  the  exercise 
of  their  judgment  in  reporting  results 
obtained  during  criminal  investigations. 

(11)  Under  5  U.S.C.  552a(e)(8)  an 
agency  must  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  the 
agency  makes  any  record  on  the 
individual  available  to  any  person 
under  compulsory  legal  process,  when 
such  process  becomes  a  matter  of  public 
record.  The  Seized  Asset  and  Case 
Tracking  System  (SEACATS)  should  be 
exempted  from  this  provision  to  avoid 
revealing  investigative  techniques  and 
procedures  outlined  in  those  records 
and  to  prevent  revelation  of  the 
existence  of  an  ongoing  investigation 
where  there  is  need  to  keep  the 
existence  of  the  investigation  secret. 

(12)  Under  5  U.S.C.  552a(g)  civil 
remedies  are  provided  to  an  individual 
when  an  agency  wrongfully  refuses  to 
amend  a  record  or  to  review  a  request 
for  amendment,  when  an  agency 
wrongfully  refuses  to  grant  access  to  a 
record,  when  an  agency  fails  to  maintain 
accurate,  relevant,  timely,  and  complete 
records  which  are  used  to  make  a 
determination  adverse  to  the  individual, 
and  when  an  agency  fails  to  comply 
with  any  other  provision  of  5  U.S.C. 
552a  so  as  to  adversely  affect  the 
individual.  The  Seized  Asset  and  Case 
Tracking  System  (SEACATS)  is 
exempted  from  this  provision  to  the 
extent  that  the  civil  remedies  may  relate 
to  this  provision  of  5  U.S.C.  552a  from 
which  these  rules  exempt  the  Seized 
Asset  and  Case  Tracking  System 
(SEACATS),  since  there  are  civil 
remedies  for  failure  to  comply  with 
provisions  from  which  SEACATS  is 
exempted.  Exemption  from  this 
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provision  will  also  protect  the  Seized 
Asset  and  Case  Tracking  System  from 
baseless  civil  court  actions  that  might 
hamper  its  ability  to  collate,  analyze, 
and  disseminate  investigative 
intelligence  and  law  enforcement  data. 

Consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  1.4 
Treasury  Department  Regulations  (31 
CFR  1.4),  Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC. 

After  consideration  of  the  comments 
received,  notice  will  be  given 
concerning  the  exempt  status  of  the 
system  of  records.  If  the  Department 
finally  exempts  as  herein  proposed,  a 
conforming  amendment  to  31  CFR  1.36 
will  also  be  published. 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  and,  therefore,  does 
not  require  a  regulatory  impact  analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  of  the  Treasury  has 
determined  that  this  proposed  rule 
would  not  impose  new  recordkeeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpmrt  A  also  issued  under  5  U.S.C.  522  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

§1.36    [Amended] 

2.  Section  1.36  of  Subpart  C  is 
amended  by  adding  the  following  text  in 
niunerical  order  in  paragraphs  a.l.  and 
b.l.  under  the  heading  UNITED 
STATES  CUSTOMS  SERVICE: 

•        *        *        •        • 

a.  •  *  • 

4       •      •      • 

•  •  •  •  * 


00.213— Seized  Asset  and  Case  Tracking 
System  (SEACATS) 


b.  *    *    * 
1.  •    •    * 


00.213 — Seized  Asset  and  Case  Tracking 
System  (SEACATS) 

Dated:  November  19, 1998. 
Shelia  Y.  McCann, 

Deputy  Assistant  Secretary  (Administration). 
[PR  Doc.  99-355  Filed  1-7-99;  8:45  am] 

BILUNQ  COOE  4a20-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-9»-032] 

RIN2115-nAE47 

Drawbridge  Operation  Regulations; 
Lake  Champlain,  NY  and  VT 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  for  the 
US2  Bridge,  mile  91.8.  between  South 
Hero  Island  and  North  Hero  Island  over 
Lake  Champlain  in  Vermont.  This 
change  is  proposed  to  relieve  vehicular 
traffic  congestion  at  the  bridge  due  to 
frequent  openings  during  the  height  of 
the  boating  season.  It  is  expected  that 
the  proposed  bridge  operating 
regulations  will  better  balance  the  needs 
of  vehicular  traffic  and  the  needs  of 
navigation  during  peak  traffic  hours. 
DATES:  Comments  must  be  received  by 
the  Coast  Guard  on  or  before  March  9, 
1999. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  408  Atlantic  Avenue.  Boston, 
Ma.  02110-3350,  or  deliver  them  to  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  documents  as  indicated 
in  this  preamble  will  become  part  of  this 
docket  and  urill  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 
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Request  for  i 

The  Coast  Quard  encourages 
interested  per$ons  to  participate  in  this 
matter  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses^  identify  this  rulemaking 
(CGDO 1-98-0$ 2)  and  specific  section  of 
this  proposal  lo  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Please  submit  two  copies  of 
all  comments  ^d  attachments  in  an 
unbound  format,  no  larger  than  8>/i  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Quard  will  consider  all 
comments  received  during  the  comment 
period.  It  mayl  change  this  proposal  in 
response  to  coanments  received.  The 
Coast  Guard  dioes  not  plan  to  hold  a 
public  hearing;  however,  persons  may 
request  a  pubuc  hearing  by  writing  to 
the  Coast  Guard  at  the  address  listed 
imder  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  benifidal.  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  titne  and  place  announced 
by  a  subsequent  notice  pubUshed  in  the 
Federal  Register. 

Background 

The  US2  Bridge,  mile  91.8,  over  Lake 
Champlain  in  i Vermont,  has  a  vertical 
clearance  of  4.7  feet  at  mean  high  water 
and  9.7  feet  at  mean  low  water. 

The  current  operating  regulations 
published  in  ioth  33  CFR  117.993(b) 
and  117.797(l()  require  the  bridge  to 
open  from  Majy  15  through  October  15, 
on  signal  froni  7  a.m.  to  9  p.m.,  on  four 
hours  advanc4  notice  from  9  p.m.  to  7 
a.m.,  and  on  tjventy  four  hours  advance 
notice  from  Ottober  16  through  May  14. 

This  published  operating  schedule, 
from  May  15  ijo  October  15,  7  a.m.  to  9 
p.m.,  was  too  disruptive  on  the  great 
deal  of  vehicular  traffic  that  used  the 
US2  Bridge.  Vehicular  delay  and 
congestion  at  the  bridge  due  to  openings 
was  a  significant  problem.  Several  years 
ago,  without  the  Coast  Guard's 
knowledge,  tl^e  bridge  owner.  Grand  Isle 
County  residents,  and  Grand  Isle  County 
mariners  met  lo  try  to  develop  a  bridge 
operating  schedule  that  was  less 
disruptive  to  Vehicular  traffic  than  the 
published  regulations.  The  schedule 
developed  at  this  meeting  changed  the 
May  15  to  October  15  on  call  operating 
hours  to  8  a.n^.  to  8  p.m.  and  restricted 
openings  to  oti  the  hour  and  half-hour. 
The  4  hour  advance  notice  period 


changed  to  8  p.m.  to  8  a.m.,  but  the 
schedule  for  October  16  to  May  14 
remained  the  same.  The  bridge  owner 
adopted  the  schedule  and  has  operated 
the  US2  Bridge  under  it  for  several 
years. 

The  Coast  Guard  recently  learned  that 
the  US2  Bridge  was  not  operating  in 
accordance  with  the  published 
requirements  from  May  15  to  October  15 
and  directed  the  bridge  owner  to  operate 
the  bridge  according  to  33  CFR 
117.993(b).  After  receiving  the  Coast 
Guard's  direction  to  operate  the  US2 
Bridge  in  accordance  with  33  CFR 
117.993(b),  the  bridge  owner  submitted 
a  request  to  change  the  operating 
regulations  to  allow  the  bridge  to 
operate  in  accordance  with  the  schedule 
developed  at  the  meeting. 

Based  upon  bridge  opening  data, 
vehicle  traffic  counts,  and  that  the 
bridge  has  been  operating  under  the 
proposed  schedule  for  several  years 
without  noted  problems,  the  Coast 
Guard  has  determined  that  the  proposed 
operating  regulations  balance  the  needs 
of  navigation  and  vehicular  traffic. 

Openings  on  the  Hour  and  Half  Hour 

The  Coast  Guard  has  determined  that 
the  change  from  immediate  on  signal 
openings  to  openings  on  the  hour  and 
half  hour  balances  the  needs  of 
navigation  and  vehicular  traffic.  In 
1998,  from  May  15  through  October  15, 
8  a.m.  to  8  p.m.,  there  were  1,125 
openings  with  2,917  boats  passing 
through,  for  an  average  of  2.6  boats  per 
opening.  In  1997,  during  the  same  time 
period,  there  were  1,122  openings  with 
2,551  boats  passing  through,  for  an 
average  of  2.3  boats  per  opening.  This 
data  suggests  that  if  the  bridge  opened 
on  signal  versus  on  the  hour  and  half 
hour,  there  could  have  been  over  2,000 
openings  during  those  time  periods. 
Restricting  bridge  openings  from  those 
time  periods.  Restricting  bridge 
openings  from  on  signal  to  on  the  hour 
and  half  hour  effectively  reduced  the 
number  of  openings  while  it  only 
added,  at  most,  a  30  minute  delay  for 
boaters  who  requested  an  opening. 

This  restriction  on  openings  has  clear 
benefits  to  vehicular  traffic  because  in 
May  1998,  an  average  of  2,402  vehicles 
per  day  used  the  bridge  from  8  a.m.  to 
8  p.m.,  and  in  July  1998,  an  average  of 
3,439  vehicles  per  day  used  the  bridge 
from  8  a.m.  to  8  p.m.  Based  on  the 
above,  the  Coast  Guard  has  determined 
that  restricting  bridge  openings  from  on 
signal  to  on  signal  on  the  hour  and  half 
hour  balances  the  needs  of  navigation 
and  vehicular  traffic. 


Decrease  in  Operating  Hours 

The  Coast  Guard  has  determined  that 
changing  the  on  call  operating  hours 
from  7  a.m.  to  9  p.m..  May  15  through 
October  15,  to  8  a.m.  to  8  p.m..  May  15 
through  October  15,  balances  the  needs 
of  navigation  and  vehicular  traffic.  The 
Coast  Guard  does  not  have  relevant 
bridge  log  data  from  7  a.m.  to  8  a.m.  and 
from  8  p.m.  to  9  p.m.  to  help  determine 
whether  the  proposed  change  is 
reasonable  because  the  bridge  has  been 
operating  from  8  a.m.  to  8  p.m.  over  the 
past  several  years.  However,  based  on 
an  analysis  of  the  bridge  log  data  from 
8  a.m.  to  9  a.m.  and  bom  7  p.m.  to  8 
p.m.,  the  Coast  Guard  is  confident  that 
changing  on  call  hours  to  8  a.m.  to  8 
p.m.  is  reasonable. 

In  1998,  from  May  15  through  October 
15,  8  a.m.  to  8  p.m.,  there  were  1,125 
openings,  and  1,064  of  those  openings 
(94.6%)  occurred  between  9  a.m.  and  7 
p.m.  Similarly,  in  1997  during  the  same 
periods,  96.2%  of  bridge  openings 
occurred  between  9  a.m.  and  7  p.m. 
Based  on  the  above  data,  the  Coast 
Guard  concludes  the  needs  of 
navigation  between  7  a.m.  to  8  a.m.  and 
8  p.m.  to  9  p.m.  would  also  not  be 
significant  if  the  bndfe  operated  under 
the  current  operating  regulations. 

Vehicular  traffic  will  benefit  from  the 
proposed  restriction  on  operating  hours. 
In  1997  and  1998,  over  150  vehicles  per 
day  used  the  bridge  between  7  a.m.  and 
8  a.m.,  and  over  130  vehicles  per  day 
used  the  bridge  between  8  p.m.  and  9 
p.m.  Relatively  few  bridge  openings  are 
requested  during  hours  that  there  is 
significant  vehicular  traffic.  Based  on 
the  above,  the  Coast  Guard  has 
determined  it  is  reasonable  to  chemge 
the  US2  Bridge's  operating  hours  from 
7  a.m.  to  9  p.m..  May  15  through 
October  15,  to  8  a.m.  to  8  p.m.,  May  15 
through  October  15. 

The  Coast  Guard  did  consider  leaving 
the  bridge  operating  regulations 
imchanged.  This  alternative  was 
rejected  because  openings  could 
effectively  double,  based  on  average 
boats  per  opening,  from  what  they  were 
in  1997  and  1998  during  hours  when 
vehicle  traffic  is  at  its  peak.  Doubling 
the  number  of  openings  during  peak 
traffic  hours  would  have  a  substantial 
negative  impact  on  vehicular  traffic.  The 
Coast  Guard  also  realizes  that  the  US2 
Bridge  has  been  operating  over  the  past 
several  years  under  this  proposed 
operating  schedule,  and  all  indications 
lead  the  Coast  Guard  to  believe  that  this 
proposed  operating  schedule  balances 
the  needs  of  navigation  and  vehicvdar 
traffic. 
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Discussion  of  Proposal 

The  Coast  Guard  proposes  to  change 
the  Code  of  Federal  Regulations  by 
revising  §  117.993(b)  and  §  117.797(b). 
The  proposed  hours  of  operation  were 
determined  as  a  result  of  discussions 
between  the  Vermont  Agency  of 
Transportation,  Grand  Isle  County 
residents,  and  the  mariners  located  in 
Grand  Isle  County. 

The  proposed  change  will  allow  the 
bridge  to  open  on  signal  on  the  hour  and 
half  hour  from  May  15  through  October 
15  from  8  a.m.  to  8  p.m.,  daily.  From 
May  15  to  October  15  from  8  p.m.  to  8 
a.m.  the  bridge  shall  open  on  signal  after 
four  hour  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 
From  October  16  to  May  14  the  bridge 
will  open  on  signal  after  a  24  hoiu* 
advance  notice  is  given  by  calling  the 
number  posted  at  the  bridge.  This  action 
is  expected  to  help  reduce  traffic 
congestion  created  when  the  bridge 
opens  on  signal  from  May  15  to  October 
15. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  some  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  been  operating 
imoffidally  on  this  proposed  schedule 
for  several  years  and  the  Coast  Guard 
has  not  received  any  comments  or 
complaints  to  date  regarding  this 
operating  schedule  for  the  bridge.  The 
Coast  Guard  believes  this  proposed  rule 
will  promulgate  a  more  balanced 
schedule  of  operation  and  still  meet  the 
needs  of  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for  profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 


populations  less  than  50,000.  Therefore, 
for  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Figiu« 
2-1,  paragraph  32(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation 
because  promulgation  of  changes  to 
drawbridge  regulations  have  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 
Exclusion  Determination"  is  not 
required  for  this  proposed  rule. 

List  of  Sub)ects  in  33  CFR  part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Revise  §  117.993(b)  to  read  as 
follows: 


§117.993    Lake  Champtain. 

*  *  *  It  * 

(b)  The  draw  of  the  US2  Bridge,  mile 
91.8,  over  Lake  Champlain,  between 
South  Hero  Island  and  North  Hero 
Island,  shall  operate  as  follows: 

(1)  The  draw  shall  open  on  signal  on 
the  hour  and  the  half  hour  from  May  15 
through  October  15  from  8  a.m.  to  8 
p.m.  daily. 

(2)  The  draw  shall  open  on  signal 
from  May  15  through  October  15  from 
8  p.m.  to  8  a.m.  if  at  least  four  hours 
notice  is  given  by  calling  the  number 
posted  at  the  bridge. 

(3)  The  draw  shall  open  on  signal 
from  October  16  through  May  14  if  at 
least  twenty  four  hours  notice  is  given 
by  calling  tlie  number  posted  at  the 
bridge. 
***** 

3.  Revise  §  117.797(b)  to  read  as 
follows: 

$11 7.797    Lake  Champlain. 

***** 

(b)  The  draw  of  the  US2  Bridge,  mile 
91.8,  over  Lake  Champlain,  between 
South  Hero  Island  and  North  Hero 
Island,  shall  operate  as  follows: 

(1)  The  draw  shall  open  on  signal  on 
the  hour  and  the  half  hour  bom  May  15 
through  October  15  &x)m  8  a.m.  to  8 
p.m.  daily. 

(2)  The  draw  shall  open  on  signal 
from  May  15  through  October  15  from 
8  p.m.  to  8  a.m.  if  at  least  four  hours 
notice  is  given  by  calling  the  number 
posted  at  the  bridge. 

(3)  The  draw  shall  open  on  signal 
bom  October  16  through  May  14  if  at 
least  twenty  four  hours  notice  is  given 
by  calling  the  number  posted  at  the 
bridge. 
***** 

Dated:  December  3, 1998. 
R.M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
(PR  Doc.  99-387  Filed  1-7-99;  8:45  am) 
WLUNG  CODE  4»10-1S-M 
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action:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  EPA  is  reopening  and 
extending  by  JO  days  the  original  60- 
day  comment  jperiod  associated  with  its 
October  23, 1098,  proposal  (63  PR 
56882]  to  esta|)lish  exemptions  from  the 
requirement  otf  a  tolerance  for  residues 
of  the  active  iiigredients  cytokinins. 
auxins,  gibbeilBllins,  ethylene,  and 
pelargonic  acijd  in  or  on  all  food 
commodities,  iwhen  used  as  plant 
regulators  on  |)lants.  seeds,  or  cuttings 
and  on  all  food  commodities  after 
harvest.  EPA  $lso  proposed  to  remove 
any  existing  crop-specific  tolerances 
and/or  exemptions  from  the 
requirement  cif  a  tolerance  for  the 
subject  active  ingredients  as  well  as 
considering  sijch  tolerances  to  be 
reassessed  as  Required  by  the  Food 
Quality  Prote<jtion  Act  of  1996  (FQPA). 
EPA  proposed  the  regulation  on  its  own 
initiative  to  farilitate  the  addition  of 
new  crops,  application  rates,  and  uses  to 
the  labels  of  products  containing  the 
listed  active  ingredients  when  used  as 
plant  regulators.  This  3Q-day  extension 
is  in  response!  to  requests  from  the 
public  for  additional  time  to  comment 
on  the  Proposed  Rule. 
DATES:  Comments,  identified  by  the 
docket  control  number  (OPP-300690A], 
must  be  received  on  or  before  February 
8,  1999. 

ADDRESSES:  By  mail,  submit  vmtten 
comments  to:  Public  Information  and 
Records  Integhty  Branch.  Information 
Resources  anq  Services  Division 
(7502C).  Offide  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M.  St..  SW..  Washington.  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202. 

Comments  «nd  data  may  also  be 
submitted  elettronically  to:  opp- 
docket@epamhil.epa.gov.  Follow  the 
instructions  under  Unit  I  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-majl. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  tpat  information  as  CBI. 
Information  st)  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  sat  forth  in  40  CFR  part  2. 
A  copy  of  thejcomment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  tjie  public  record. 
Information  liot  marked  confidential 
will  be  incluqed  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1 19  at  .the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 


through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Greenway,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  9"^  fl..  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202;  (703)  308-8263;  e-mail: 
greenway .  denise€tepa  .gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
October  23, 1998,  issue  of  the  Federal 
Register  (63  FR  56882)(FRL-6019-7)  the 
Office  of  Pesticide  Programs  issued  a 
Proposed  Rule  to  amend  40  CFR  part 
180  by  establishing  exemptions  from  the 
requirement  of  a  tolerance  for  the  active 
ingredients  cytokinins  (specifically: 
aqueous  extract  of  seaweed  meal  and 
kinetin);  auxins  (specifically:  indole-3- 
acetic  acid  and  indole-3-butyric  acid); 
gibberellins  [gibberellic  acids  (GA3  and 
GA4  +  GA7),  and  sodiimi  or  potassium 
gibberellate);  ethylene;  and  pelargonic 
acid,  in  or  on  all  food  commodities, 
when  used  as  plant  regulators  on  plants, 
seeds  or  cuttings  and  on  all  food 
commodities  after  harvest  in  accordance 
with  good  agricultural  practices.  EPA 
concurrently  proposed  the  revision  or 
revocation  and  removal  of  any  existing 
crop-specific  tolerances  and/or 
exemptions  from  the  requirement  of 
tolerances  for  the  listed  active 
ingredients  when  used  as  plant 
regulators.  In  taking  this  action  EPA  will 
consider  those  tolerances  and/or 
exemptions  to  be  reassessed  (Federal 
Food,  Drug,  and  Cosmetic  Act,  408(q)  as 
amended  by  the  FQPA  of  1996).  The  60- 
day  comment  period  originally 
associated  with  the  proposal,  which 
expired  on  December  22,  1998,  is  being 
reopened  and  extended  by  30  days  in 
response  to  requests  from  the  public  for 
additional  time  to  comment. 

The  Agency  selected  this  group  of 
plant  regulators  as  the  subject  of  the 
proposal  due  to  their  non-toxic  mode  of 
action,  toxicity  profile,  low  application 
rates,  and  the  expectation  that  plant 
regulator  uses  will  not  significantly 
increase  their  intake  above  normally 
consumed  levels.  There  are  additional 
plant  regulator  active  ingredients  which 
may  meet  the  selection  criteria.  The 
Agency  may,  in  the  future,  propose  a 
similar  document  addressing  other 
candidate  plant  regulator  active 
ingredients. 

All  of  the  subject  active  ingredients 
are  currently  registered  plant  regulators, 
with  the  exception  of  indole-3-acetic 
acid.  The  Agency  discourages  the 
establishment  (or  existence)  of 


tolerances,  or  exemptions  from  the 
requirement  of  a  tolerance,  for  active 
ingredients  for  which  there  are  no 
registered  pesticide  products.  Therefore, 
any  Final  Rule  subsequent  to  the 
proposal  will  not  include  indole-3- 
acetic  acid  (a  naturally  occurring  analog 
of  indole-3-butyric  acid)  in  the  tolerance 
exemption  for  auxins,  unless  during  the 
comment  period  specific  requests  that  it 
be  included  are  received.  Such  requests 
must  dociunent  the  intention  of  the 
commentor  to  promptly  submit  upon 
publication  of  the  Final  Rule  an 
application  to  register  a  plant  regulator 
product  containing  indole-3-acetic  acid 
as  an  active  ingredient. 

The  Agency  made  the  proposal  upon 
its  own  initiative  to  facilitate  the 
addition  of  new  crops,  application  rates, 
and  uses  to  the  labels  of  products 
containing  the  listed  active  ingredients 
when  used  as  plant  regulators.  A  plant 
regulator  is  defined  by  EPA  as  "***any 
substance  or  mixture  of  substances 
intended,  through  physiological  action, 
for  accelerating  or  retarding  the  rate  of 
growth  or  rate  of  maturation,  or  for 
otherwise  altering  the  behavior  of  plants 
or  the  produce  thereof***"  (FIFRA  sec. 
2  (v)).  Additionally,  plant  regulators  are 
characterized  by  their  low  rates  of 
application;  hi^  application  rates  of  the 
same  compounds  often  are  herbicidal. 

I.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  (OPP-300690A1  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASQI  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  (OPP- 
300690A1.  Electronic  comments  on  this 
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proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

n.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  action  proposes  exemptions  from 
the  tolerance  requirement  under  FFDCA 
section  408(d).  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  proposed  action  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwrork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  luiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments. 


and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
signiBcant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 


Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultinral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  29, 1998. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  99-429  Filed  1-7-99;  8:45  am] 
BILUNQCOOE  6S«fr«»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettlement 

45  CFR  Parts  400  and  401 

RIN  0970-AB83 

Refugee  Resettlement  Program: 
Requirements  for  the  Public/Private 
Partnership  Program  for  Refugee  Cash 
Assistance;  and  Refugee  Medical 
Assistance 

AGENCY:  Office  of  Refugee  Resettlement, 
Administration  for  Children  and 
Families  (ACF),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  current  requirements  governing 
refugee  cash  assistance  and  refugee 
medical  assistance  and  would  establish 
the  refugee  cash  assistance  program  as 
a  public/private  partnership  between 
States  and  local  resettlement  agencies. 

DATES:  Comments  must  be  received  by 
March  9,  1999. 

ADDRESSES:  Comments  should  be 
addressed  to  Toyo  A.  Biddle,  Director, 
Division  of  Refugee  Self-Sufficiency, 
Office  of  Refugee  Resettlement, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade  SW., 
6th  Floor,  Washington,  DC  20447. 

Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate.  While  we  are  soliciting 
comments  on  all  aspects  of  the  proposed 
rule,  we  would  particularly  appreciate 
your  feedback  on  the  time  periods 
allowed  for  implementation. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately 
one  month  after  publication,  at  the 
above  address  on  Monday  through 
Friday  of  each  week  from  9:30  a.m.  to 
4  p.m.,  except  Federal  holidays. 
Although  we  will  not  be  able  to 
acknowledge  or  respond  to  comments 
individually,  in  preparing  the  final  rule, 
we  will  respond  to  comments  in  the 
preamble  to  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle,  (202)  401-9250,  or  Barbara 
Chesnik,  (202)  401-45'58. 
SUPPLEMENTARY  INFORMATION: 
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Background 

The  Refugee  Act  of  1980  amended  the 
Immigration  anjd  Nationality  Act  (INA) 
to  create  a  domestic  refugee  resettlement 
program  to  provide  assistance  and 
services  to  refugees  resettling  in  the 
United  States.  With  the  enactment  of 
this  legislation,  the  Office  of  Refugee 
Resettlement  (pRR)  issued  a  series  of 
regulations,  at  is  CFR  part  400,  to 
establish  comprehensive  requirements 
for  a  State-administered  Refugee 
Resettlement  Pfogram  (RRP),  beginning 
with  the  publication  on  September  9, 
1980  (45  PR  59S18)  of  a  regulation 
governing  State  plan  and  reporting 
requirements.  Subsequent  regulations 
covered  cash  ai^d  medical  assistance 
and  Federal  fu4ding,  published  March 
12,  1982  (47  FH  10841);  grants  to  States, 
child  welfare  services  (including 
services  to  una^ompanied  minors),  and 
Federal  funding  for  State  expenditures, 
published  January  30,  1986  (51  FR 
3904);  cash  and  medical  assistance, 
requirements  fqr  employability  services, 
job  search,  andiemployment,  and 
refugee  social  services  published 
February  3,  1989  (54  FR  5463);  and 
requirements  ftr  employability  services, 
job  search,  employment,  refugee 
medical  assistance,  refugee  social 
services,  targeted  assistance  services, 
and  Federal  funding  for  administrative 
costs,  published  June  28,  1995  (60  FR 
33584). 

Description  of  the  Regulation 

This  proposed  regulation  establishes  a 
new  system  for  |  providing  refugee  cash 
assistance  (RCA)  to  those  refugees  not 
eligible  for  Temporary  Assistance  for 
Needy  FamiUei  (TANF)  or 
Supplemental  $ecurity  Income  (SSI), 
changes  the  procedure  for  determining 
the  financial  eligibility  of  refugees  for 
receipt  of  refugee  medical  assistance, 
and  amends  otQer  policies. 

During  the  period  following  World 
War  II  until  the  passage  of  the  Refugee 
Act  of  1980,  a  vfcriety  of  programs  were 
funded  by  Congress  and/or  the  private 
sector  to  assist  tiewly  arriving  refugee 
groups.  In  authorizing  and  funding 
these  programs! for  refugees.  Congress 
continually  dei|ionstrated  its 
recognition  that  special  programs  were 
needed  to  help  refugees  restart  their 
lives  in  the  U.Sl 

It  is  important  to  note  that 
resettlement  in|the  U.S.  is  the  last  stage 
of  a  much  largei",  world-wide 
humanitarian  effort  to  aid  victims  of 
oppression  and]  war.  The  U.S. 
participates  an(i  exercises  its  leadership 
in  this  effort  by|Contributing  to 
international  re  lief  eind  protection 
efforts,  and  alsq  by  offering  resettlement 


to  some  refugees  who  have  no  other 
durable  solution  and  who  qualify  for 
admission  to  the  U.S.  These  refugees 
arrive  from  diverse  backgrounds  and 
parts  of  the  world.  However,  what  they 
all  have  in  common,  in  addition  to 
having  had  to  seek  refuge,  is  that  they 
arrive  with  virtually  no  worldly 
possessions. 

With  the  passage  of  the  Refugee  Act, 
Congress  further  underscored  its  belief 
that  refugees  need  special  assistance  by 
authorizing  an  on-going  program  for 
providing  assistance  and  services  to  all 
refugees  after  their  arrival  in  the  U.S. 
However,  unlike  U.S.  welfare  programs 
which  assist  the  needy,  the  Refugee  Act 
does  not  require  that  an  income 
standard  be  met  in  order  to  receive  this 
special  refugee  cash  assistance,  only 
that  refugees  register  for  and  participate 
in  programs  to  help  them  find 
employment.  Congress  provided  the 
Office  of  Refugee  Resettlement  the 
latitude  to  structure  the  refugee  program 
in  accordance  with  the  refugee  situation 
at  that  time. 

After  passage  of  the  Refugee  Act  of 
1980,  ORR  chose  to  establish  direct  ties 
to  the  State-administered  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  in  order  to  ensure  that 
cash  assistance  was  available  to  newly- 
arrived  refugees  not  categorically 
eligible  for  that  program.  ORR 
established  the  refugee  cash  assistance 
program  (RCA)  and  required  States  to 
use  the  AFDC  need  and  payment 
standards  for  the  provision  of  RCA.  The 
AFDC  welfare  system  provided  a 
nationally  accessible  structure  which 
ensured  that  cash  assistance  was 
available  to  all  refugees  in  a  timely  and 
equitable  maimer.  ORR  also  established 
the  refugee  medical  assistance  program 
(RMA)  modeled  on  the  Medicaid 
program. 

At  that  time,  ORR  received  sufficient 
appropriations  to  allow  States  to 
provide  needy  refugees  with  refugee 
cash  assistance  and  refugee  medical 
assistance  during  a  refugee's  first  36 
months  in  the  U.S.  In  addition,  some 
portion  of  the  refugee  population 
received  assistance  under  the 
mainstream  AFDC  and  Medicaid 
programs.  ORR  also  reimbursed  the 
State  share  of  AFDC  and  Medicaid  costs 
during  a  refugee's  first  36  months. 

In  the  intervening  years,  due  to 
declining  appropriations,  ORR  reduced 
the  period  of  availability  of  RCA  and 
RMA  to  refugees.  At  the  present  time, 
ORR  reimburses  States  for  100  percent 
of  their  RCA  and  RMA  costs  diuing  a 
refugee's  first  eight  months.  Refugees 
eligible  for  the  TANF  and  Medicaid 
programs  receive  assistance  under  those 
programs;  the  costs  of  refugee  TANF 


and  Medicaid  recipients  are  not 
included  in  the  refugee  appropriation. 

With  the  passage  of  welfare  reform 
legislation  in  1996,  two  things  have 
occurred  which  caused  ORR  to  review 
the  current  system  for  providing  RCA: 
(1)  More  refugee  families  have  qualified 
for  assistance  through  the  TANF 
program  than  had  previously  qualified 
under  the  AFDC  program,  resulting  in  a 
smaller  RCA  program;  and  (2)  States 
have  expressed  concerns  about  the 
administrative  difficulties  of 
maintaining  a  separate  system  based 
upon  former  AFDC  rules  to  provide  cash 
assistance  for  only  8  months  to  a  small 
population  of  refugees. 

With  these  two  considerations  in 
mind,  ORR  conducted  eight 
consultations  around  the  country  and 
two  teleconferences  to  discuss  whether 
and  how  States,  voluntary  agencies, 
service  providers,  and  refugee 
organizations  would  like  to  see  the 
regulations  changed.  The  consultations 
wer3  usef"l  in  helping  us  to  identify 
certain  issues  and  to  gauge  whether 
there  was  a  general  willingness  and  a 
suitable  chmate  across  the  country  in 
which  to  change  the  program. 

We  have  concluded,  based  upon  the 
consultations,  that  it  is  an  opportune 
time  to  separate  the  link  between  the 
RCA  program  and  the  welfare/TANF 
system  for  the  following  reasons:  (1)  The 
current  period  of  time  for  provision  of 
cash  assistance  is  shorter,  requiring  a 
simple,  more  integrated  and  direct 
approach  to  resettlement;  and  (2)  the 
RCA  population,  comprised  almost 
entirely  of  singles  and  couples  without 
children  or  with  adult  children,  is  a 
smaller,  more  distinct  population  to 
serve. 

The  Refugee  Act  acknowledged  the 
roles  of  both  States  and  priv^^te 
voluntary  agencies  in  resettlement  and 
authorized  the  Director  of  ORR  "to 
provide  assistance,  reimbursement  to 
States,  and  grants  to,  and  contracts  with, 
public  or  private  nonprofit  agencies  for 
100  per  centiun  of  the  cash  assistance 
and  medical  assistance  provided  to  any 
refugee  *   *   *."  This  language  provided 
ORR  with  statutory  flexibility  to  deliver 
assistance  through  public  or  private 
means.  We  believe  that  the  public/ 
private  program  we  propose  more 
closely  follows  what  Congress  intended 
in  passing  the  Refugee  Act.  The  addition 
of  a  public/private  program  also 
provides  States  increased  flexibility  by 
offering  another  option  for 
administering  the  RCA  program. 

The  proposed  regulation  would 
establish  the  refugee  cash  assistance 
program  as  a  public/private  partnership 
between  States  and  local  resettlement 
agencies  responsible  for  the  initial 
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resettlement  of  refugees.  Under  the 
proposed  program,  States  would  enter 
into  a  public/private  partnership  by 
contracting  with  local  resettlement 
agencies  to  administer  both  the 
provision  of  cash  assistance  and  the 
services  needed  to  help  RCA  recipients 
become  employed  and  self-sufficient 
within  the  RCA  eligibility  period.  The 
RMA  program  would  continue  to  be 
administered  by  the  States  and  would 
not  be  included  in  the  public/private 
partnership  program.  In  addition, 
assistance  and  services  to  refugees 
eligible  for  TANF  would  not  be  affected 
by  the  new  public/private  RCA  program. 

We  believe  a  combined  assistance  and 
services  program,  administered  outside 
the  welfare  system,  makes  programmatic 
sense  for  the  RCA  population.  Placing 
responsibility  for  cash  assistance  and 
services  with  the  resettlement  agencies 
will  result  in  a  continuity  of  assistance 
to  RCA -eligible  refugees  from  initial 
resettlement  to  self-sufficiency. 
Currently,  resettlement  agencies  are 
responsible,  under  contract  with  the 
Department  of  State,  for  providing 
refugees  with  initial  housing,  food, 
clothes,  and  shelter  for  the  first  30  days 
after  arrival  in  the  U.S.  However,  in 
order  to  receive  cash  assistance  after 
that  initial  period,  refugees  must  apply 
to  the  local  welfare  office  where  they 
become  engaged  in  a  service  delivery 
system  which,  in  many  States,  may  not 
include  their  local  resettlement  agency. 

We  believe  the  new  program  will 
more  firmly  unite  the  two  key  players — 
States  and  resettlement  agencies — into  a 
partnership  that  will  best  utilize  their 
respective  strengths.  States  would 
maintain  the  important  role  of 
administering  the  program  and 
providing  finemcial  management  and 
policy  oversight,  while  the  resettlement 
agencies  would  have  an  enhanced  role 
in  the  longer-term  resettlement  of 
refugees  they  place  in  the  State. 

Under  the  public/private  RCA 
program,  States  and  voluntary  agencies 
will  have  the  flexibility  to  design 
programs  to  deliver  refugee  cash 
assistance  in  a  manner  that  more  fully 
integrates  and  supports  resettlement.  In 
order  to  accommodate  resettlement  in 
communities  across  the  U.S.  with 
different  cost-of-living  conditions,  ORR 
is  establishing  payment  ceilings  which 
may  be  provided  to  refugees.  Within 
these  ceilings,  a  State  and  the 
resettlement  agencies  in  that  State  will 
have  the  opportunity  to  develop  a 
resettlement  plan  which  incorporates 
the  features,  such  as  shding  scale 
payments  or  incentives,  that  they 
believe  are  best  suited  to  achieving  early 
self-sufficiency  and  to  enriching  the 
quality  of  life  for  refugees  placed  in 


their  State.  In  addition.  States  and 
resettlement  agencies  will  have  the 
flexibility  to  establish  the  income- 
eligibility  standard  for  RCA  that  they 
believe  would  best  enable  most  newly 
arriving  refugees  to  qualify  for  RCA. 

States  and  resettlement  agencies 
administering  the  public/private  RCA 
program  will  be  responsible  for  moving 
refugees  to  economic  self-sufficiency 
within  the  RCA  eligibility  period  by 
placing  them  in  full-time  employment. 
They  will  also  be  responsible  for 
assisting  refugees  in  their  social  self- 
sufficiency  by  giving  refugees  adequate 
preparation  to  be  able  to  carry  out  basic 
activities,  such  as  handling  a  bank 
account  or  using  public  transportation, 
that  are  essential  to  living  in  American 
society.  With  full  responsibility  for 
refugees  during  this  period.  States  and 
resettlement  agencies  will  be  held 
accountable  for  both  employment  and 
resettlement  results  by  the  end  of  this  8- 
month  period. 

The  proposed  regulation  would  allow 
States  under  §  400.207  to  claim 
reasonable  and  necessary  administrative 
costs  incurred  by  resettlement  agencies 
in  the  administration  of  the  public/ 
private  RCA  program.  Because  of  the 
potential  for  increased  administrative 
costs  due  to  the  public/private 
administration  of  the  RCA  program, 
ORR  is  soliciting  comments  on 
mechanisms  to  ensure  that  changes  in 
administrative  costs  do  not  result  in  a 
reduction  of  benefits  to  refugees. 

We  would  expect  States,  when 
developing  their  annual  social  services 
plan,  to  factor  into  their  fiscal  planning 
social  services  funding  for  the  public/ 
private  RCA  program.  We  would  also 
expect  States  to  link  the  new  RCA 
program  with  the  existing  State  refugee 
social  services  system  in  order  to 
enhance  the  coordination  of  services. 
We  recognize  that  there  may  be 
additional  service  costs  to  fully 
implement  the  service  component  of  the 
new  RCA  program  while  maintaining 
the  State's  regular  refugee  social 
services  program  for  non-RCA  refugees 
who  have  been  in  the  U.S.  for  less  than 
5  years.  For  this  reason,  subject  to  the 
availability  of  funds,  ORR  proposes  to 
supplement  States'  social  services 
formula  allocations  with  a  portion  of  the 
non-formula  social  services  funds  that 
are  reserved  for  the  Director's 
discretionary  use  each  year.  These  non- 
formula  funds  would  be  used  as  a 
supplement  during  the  initial  start-up 
years  to  enable  States  to  establish  a 
viable  public/private  RCA  program 
without  compromising  their  regular 
social  services  program.  At  the  end  of 
this  initial  period,  States  would  be 
expected  to  cover  the  costs  of  services 


in  the  new  RCA  program  within  their 
regular  social  services  budget. 

States  would  be  required  to  engage  in 
a  planning  and  consultation  process 
with  the  resettlement  agencies  and  with 
other  agencies,  such  as  mutual 
assistance  associations  (MAAs),  that 
serve  refugees  in  the  State  to  design  the 
public/private  RCA  program.  From  that 
process,  States  and  resettlement 
agencies  would  develop  a  public/private 
RCA  plan  for  submission  to  ORR  no 
later  than  6  months  after  publication  of 
the  final  rule. 

While  a  pubUc/private  RCA  program 
is  ORR's  preferred  approach,  we  fully 
recognize  that  this  approach  may  not  be 
the  best  choice  in  all  States.  Therefore, 
under  the  proposed  regulation.  States 
would  have  the  flexibility  to  request  an 
exception  to  the  public/private  program 
if  an  agreement  cannot  be  reached  with 
the  local  resettlement  agencies  or  if  the 
State  has  reason  to  believe  that  a  public/ 
private  RCA  program  would  not  serve 
the  best  interests  of  refugees  in  that 
State.  Certain  criteria  would  have  to  be 
met  for  ORR  to  approve  a  State's  request 
to  operate  an  excepted  RCA  program. 
These  criteria  are  discussed  later  in  the 
preamble  under  a  description  of 
Exceptions  to  the  Public/Private  RCA 
Program,  §400.66.  States  that  address 
these  criteria  would  be  able  to  operate 
a  State-run  excepted  RCA  program 
mirrored  after  their  TANF  program  in 
regard  to  determination  of  eligibility, 
treatment  of  income  and  resources, 
benefit  levels,  and  budgeting  methods. 
States  that  believe  that  neither  the 
public/private  RCA  program  nor  the 
RCA  excepted  program  are  the  best 
programs  to  serve  refugees  in  their  State 
would  have  the  flexibility  to  pursue  a 
third  option — an  alternative  program 
funded  under  the  standing  Wilson/Fish 
announcement.  The  Wilson/Fish 
program  provides  States  and  public  and 
private  non-profit  agencies  the 
opportunity  to  develop  innovative 
approaches  to  providing  cash  assistance, 
social  services,  and  case  management  as 
an  alternative  to  the  regular  State- 
administered  refugee  program. 

The  proposed  regulation  contains  a 
number  of  provisions  to  ensure  that 
refugee  rights  and  protections  are 
safeguarded  in  the  transfer  of  eligibility 
and  cash  assistance  payment 
responsibilities  from  a  State- 
administered  to  a  public/private 
partnership  program.  While  we  have  no 
interest  in  having  resettlement  agencies 
become  mini-welfare  bureaucracies,  it  is 
essential  to  have  adequate  client 
protections  in  place  to  ensure  due 
process  and  equitable  treatment. 

We  have  added  three  changes  to  the 
refugee  medical  assistance  program  to 
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enable  certain  iroups  of  refugees 
currently  without  medical  coverage, 
such  as  newly  trrived  refugees  who 
become  employed  within  the  first  few 
weeks  of  arriv4.  to  be  eUgible  for  RMA. 
First,  States  wduld  be  required  to 
determine  RMA  eligibility  on  the  basis 
of  a  refugee  applicant's  income  and 
resources  on  thie  date  of  application, 
rather  than  averaging  income  over  the 
application  prdcessing  period.  Second, 
States  would  bf  given  the  option  of 
using  a  higher  Oeed  standard  of  up  to 
200%  of  the  national  poverty  level  for 
determination  of  RMA  eligibility.  Third, 
refugees  residing  in  the  U.S.  less  than  8 
months,  who  lose  their  eligibility  for 
Medicaid  because  of  earnings  from 
employment,  would  be  able  to  be 
transferred  to  HMA  without  an 
eligibility  redeljermination.  We  believe 
these  changes  iti  RMA  eligibility  are 
important  to  ensure  that  most  newly 
arriving  refugees,  many  of  whom  arrive 
with  medical  problems  resulting  from 
war-related  trauma,  have  medical 
coverage  durinj ;  their  first  8  months  in 
the  U.S. 

Consistent  w  th  the  preceding  actions. 
45  CFR  400.2.  ^  00.5.  400.11.  400.13, 
400.23.  400.27.  400.43.  400.44.  Subpart 
E.  400.70.  400.;  1.  400.72.  400.75. 
400.76,  400.77.  400.78.  400.79.  400.80, 
400.81,  400.82.  400.83.  400.100, 
400.101,  400.1(  2,  400.104,  400.154, 
400.155.  400.2(  3.  400.207.  400.208, 
400.209,  400.2:  0,  400.211,  400.301.  and 
401.12  are  bein  5  amended  or  removed. 
Some  of  these  c  hanges  are  technical  in 
nature  and  are  lot  discussed  in  the 
preamble. 


Subpart  A — Introduction 

Section  400 
replacing  all  re 


is  amended  by 
erences  to  the  AFDC 
program  with  rijferences  to  the  TANF 
program  and  b}  adding  a  definition  of 
an  RCA  Plan. 

Subpart  B — Grants  to  States  for 
Refugee  Resettlement 


Section  400. 
reinserting  par^; 
inadvertently 
Part  400  was 

Section  400. 
allowing  the 
to  be  charged 
cases  where  th« ' 
activities  are 
RCA  recipients 
assisting  such 
employment 
economically 
sufficient. 

Section  400. 


a  new  paragrapp 
States  to  chargi 


is  amended  by 
graph  (i)  which  was 
removed  when  45  CFR 
la  it  codified  in  1995. 
'.  3(d)  is  amended  by 
casts  of  case  management 
t(>  the  CMA  grant  only  in 

case  management 
ta^eted  to  time-eligible 
for  the  purpose  of 
ijecipients  to  obtain 
ar  d  to  become 
a|id  socially  self- 


3 


is  amended  by  adding 
(e)  which  would  allow 
administrative  costs 


incurred  by  local  resettlement  agencies 
in  the  administration  of  the  public/ 
private  RCA  program  (i.e., 
administrative  costs  of  providing  cash 
assistance]  to  the  CMA  grant. 
Administrative  costs  of  managing  the 
services  component  of  the  RCA  program 
must  be  charged  to  the  social  services 
grant. 

Administrative  costs  of  providing 
cash  assistance  may  include:  (1)  The 
salary  costs  of  staff  responsible  for 
eligibility  determinations  and  other 
administrative  functions  associated  with 
the  provision  of  cash  payments;  and  (2) 
the  portion  of  the  local  resettlement 
agency  Director's  time  spent  on 
managing  the  cash  assistance 
component. 

Subpart  C — General  Administration 

Section  400.23  (Hearings)  is  amended 
by  removing  a  reference  to  AFDC 
regulations  and  establishing  that  the 
hearing  procedures  to  be  followed  in  the 
public/private  RCA  program  will  be  the 
procedures  described  in  the  public/ 
private  RCA  plan  and  the  hearing 
procedures  to  be  followed  in  an  RCA- 
excepted  program  and  the  RMA 
program  will  be  those  used  in  the  State 
TANF  program. 

Section  400.27  (Safeguarding  and 
sharing  of  information)  is  amended  by 
removing  paragraph  (c)  which 
references  an  AFDC  regulation.  It 
should  be  noted  that  §  400.58  requires 
that  a  State's  public/private  RCA  plan 
contain  a  description  of  the  procedures 
to  be  used  to  safeguard  the  disclosure  of 
information  on  refugee  clients. 

Subpart  D — Immigration  Status  and 
Identification  of  Refugees 

Section  400.43  is  amended  by 
removing  the  following  obsolete  alien 
statuses  for  purposes  of  the  refugee 
program:  "Admitted  as  a  conditional 
entrant  under  section  203(a)(7)  of  the 
Act"  and  "Admitted  with  an 
immigration  status  that  entitled  the 
individual  to  refugee  assistance  prior  to 
enactment  of  the  Refugee  Act  of  1980. 
as  specified  by  the  Director"  and  by 
adding  Cuban  and  Haitian  entrants;  and 
Amerasian  immigrants  to  this  section. 

Section  400.44  is  amended  by 
clarifying  that  applicants  for  asylum  are 
not  eligible  for  assistance  under  the 
refugee  program  unless  otherwise 
provided  by  Federal  law.  as  is  the  case 
with  Cuban  and  Haitian  asylum 
applicants  under  section  501  of  the 
Refugee  Education  Assistance  Act  of 
1980. 


Subpart  E — Refugee  Cash  Assistance 

Subpart  E  is  revised  by  replacing  the 
current  RCA  program  with  a  new 
public/private  partnership  program  in 
which  States  would  contract  with  local 
resettlement  agencies  to  provide 
transitional  cash  assistance  and  services 
to  RCA-eligible  refugees  as  described 
below. 

General 

The  following  general  sections  apply 
to  both  the  public/private  RCA  program 
and  State  exceptions  to  the  public/ 
private  RCA  program. 

Section  400.50  (Basis  and  scope)  is 
retained  without  changes. 

Section  400.51  (Definitions)  is 
removed. 

Section  400.52  (Recovery  of 
overpayments  and  correction  of 
underpayments)  is  removed. 

Section  400.55  (Opportunity  to  apply 
for  cash  assistance)  is  redesignated  as 
§  400.51  and  amended  by  removing 
fD)(lj,  which  references  AFDC 
requirements,  and  by  removing  (b)(3), 
(b)(4),  and  (c),  which  require  States  to 
contact  sponsoring  resettlement 
agencies  regarding  financial  assistance 
and  offers  of  employment  to  refugees. 

Section  400.56  (EJeterraination  of 
eligibiliiy  under  other  programs)  is 
redesignated  as  §  400.52  and  is  amended 
by  removing  paragraphs  (a)(1)  and  (a)(2) 
and  redesignating  paragraph  (a)(3)  as  (a). 

Section  400.57  (Emergency  cash 
assistance  to  refugees)  is  redesignated  as 
§400.53. 

Section  400.54  (General  eligibility 
requirements)  replaces  §  400.60  and 
establishes  the  following  eligibility 
requirements  for  the  RCA  program.  To 
be  eligible  for  the  RCA  program,  a 
refugee  must:  (1)  Be  a  new  arrival  who 
has  resided  in  the  U.S.  less  than  the 
RCA  eligibility  period  determined  by 
the  ORR  Director  in  accordance  with 
§  400.211;  (2)  be  ineligible  for  TANF 
and  SSI;  (3)  have  the  proper 
immigration  status  and  documentation 
for  eligibility  for  benefits  under  the 
refugee  program;  (4)  not  be  a  full-time 
student  in  an  institution  of  highar 
education;  and  (5)  meet  the  income 
eligibility  standard  jointly  established 
by  the  State  and  local  resettlement 
agencies  in  the  State. 

Section  400.55  (Efigibility 
redeterminations  in  States  with 
residency  requirements)  establishes  that 
in  States  in  which  refugee  families 
normally  eligible  for  the  TANF  program 
are  temporarily  placed  in  the  RCA 
program  due  to  a  TANF  residency 
requirement.  States  are  required  to 
conduct  an  immediate  redetermination 
of  eligibility  for  TANF,  once  the 
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residency  period  is  completed.  This 
requirement  applies  regardless  of 
whether  the  State  is  operating  a  local 
resettlement  agency  RCA  program  or, 
under  an  exception,  a  State  agency- 
administered  RCA  program.  Our  intent 
is  to  ensure  that  RCA  recipients  eligible 
for  TANF  are  transferred  to  that  program 
in  a  timely  manner,  upon  fulfilling  the 
residency  period,  in  order  to  limit  the 
costs  claimed  against  the  RCA  program 
for  refugees  eligible  for  TANF. 

Public/Private  Partnership  RCA 
Program 

Section  400.56  (Structure)  establishes 
the  structure  for  the  provision  of  cash 
assistance  through  the  proposed  public/ 
private  RCA  program.  This  section 
requires  that  States  enter  into  a  public/ 
private  partnership  by  administering  the 
RCA  program  through  contracts  with  the 
local  resettlement  agencies  that  resettle 
refugees  in  the  State,  unless  the  State 
meets  the  excepted  criteria  specified  in 
section  400.66.  We  defme  local 
resettlement  agencies  as  those  agencies 
which  provide  initial  reception  and 
placement  services  to  refugees  under  a 
cooperative  agreement  with  the 
Department  of  State. 

We  believe  that  giving  the  local 
resettlement  agencies  that  are 
responsible  for  the  initial  placement  of 
refugees  the  additional  responsibility  of 
providing  cash  assistance  to  those 
refugees  will  result  in  more  effective 
and  better  quality  resettlement.  At  the 
same  time,  we  fully  recognize  the  policy 
and  administrative  oversight  capacity 
that  States  are  able  to  contribute  to  the 
resettlement  process.  We  are  proposing 
this  structure  to  more  firmly  unite  the 
two  sectors  into  a  partnership  to  help 
refugees. 

We  expect  States  to  implement  a 
public/private  RCA  program  statewide. 
It  is  intended  that  all  resettlement 
agencies  placing  refugees  in  a  State  will 
participate  in  the  public/private  RCA 
program  to  the  extent  possible. 

However,  if  it  is  not  feasible  to 
operate  a  statewide  public/private  RCA 
program.  States  may  propose  a 
geographically  split  program  for  the 
deUvery  of  RCA.  We  recognize  that  in 
some  places  the  statewide  public/ 
private  model  may  not  be  a  reasonable 
approach.  For  example,  in  a  State  with 
a  major  urban  area  that  receives  75%  of 
the  State's  newly  arriving  refugees,  the 
State  and  resettlement  agencies  may 
wish  to  operate  a  public/private  RCA 
program  in  the  urban  area  only,  while 
choosing  to  operate  an  excepted  RCA 
program  through  the  State  welfare 
agency  in  the  balance  of  the  State  where 
the  geographic  dispersion  of  refugees 


may  hinder  resettlement  agency 
delivery  of  benefits. 

ORR  will  not  consider  a  plan  where 
the  State  proposes  having  both  a  public/ 
private  RCA  program  and  an  excepted 
RCA  program  in  the  same  location.  Such 
an  arrangement  would  not  be 
programmatically  wise  because  it  would 
cause  confusion  for  refugees  and  would 
create  unnecessary  duplication. 

We  recognize  that  some  local 
resettlement  agencies  sponsor  refugees 
in  States  other  than  where  they  have  an 
office,  e.g.,  in  States  bordering  and  in 
close  proximity  to  their  local  office  such 
as  occurs  in  Kansas/Missouri  and  in  the 
District  of  Columbia/Maryland/Virginia 
metropolitan  area.  ORR  intends,  where 
possible,  that  these  resettlement 
agencies  also  be  involved  in  the 
planning  of  the  public/private  RCA  plan 
of  the  bordering  State.  However,  if  that 
is  not  feasible  (some  States,  for  example, 
may  not  be  able  to  enter  into  contracts 
outside  of  the  State),  ORR  expects 
States,  in  conjunction  with  the  local 
resettlement  agencies,  to  make 
appropriate  provisions  for  eligible 
refugees  resettled  by  agencies  not 
located  within  State  boundaries. 
Examples  of  appropriate  provisions  may 
include  the  establishment  of  an  office  by 
the  sponsoring  resettlement  agency  in 
the  State  where  they  are  placing 
refugees  or  co-locating  staff  with  a 
resettlement  agency  that  already  has  a 
presence  in  the  State. 

We  recognize  that  some  States  may 
not  have  the  staff  or  administrative 
support  to  contract  with  and  manage 
numerous  local  agency  contracts.  We 
also  recognize  that  some  local 
resettlement  agencies  may  not  have  the 
administrative  and  fiscal  capacity  to 
manage  a  cash  assistance  program. 
Therefore,  under  the  public/private  RCA 
plan.  States  and  local  resettlement 
agencies  may  consider  different  types  of 
arrangements  such  as:  (1)  An  agency- 
contained  model  where  the  local 
resettlement  agency  performs  all  fiscal 
and  eligibility  functions  including  the 
determination  of  eligibility, 
authorization  of  the  RCA  payment 
amount,  the  cutting  of  the  checks,  and 
the  provision  of  payments  to  refugees; 
(2)  a  lead  agency  approach  in  which  one 
resettlement  agency  assumes 
responsibility  for  managing  the  cash 
assistance  component  of  the  program  for 
all  the  resettlement  agencies;  or  (3)  a 
model  where  the  State  acts  as  the  fiscal 
agent,  cutting  benefit  checks  and 
managing  cash  flow,  while  the  local 
resettlement  agency  determines 
eligibility,  calculates  the  payment 
amount,  and  provides  payments  to 
refugees. 


Regarding  the  provision  of  services  in 
the  public/private  RCA  program,  a  State 
that  lacks  the  staff  capacity  to  manage 
numerous  local  agency  contracts  may 
wish  to  consider  contracting  with  a  lead 
resettlement  agency,  with  subcontracts 
to  the  other  local  resettlement  agencies 
for  the  provision  of  services.  Our 
interest  in  having  each  resettlement 
agency  retain  responsibility  for  services 
through  subcontracts  is  to  maintain  the 
link  between  initial  resettlement  of 
refugees  in  a  State  and  accountability 
for  outcomes  for  these  refugees  through 
the  provision  of  services.  States  would 
be  responsible  for  overseeing  and 
managing  these  contracts  in  the  same 
manner  as  their  regular  social  services 
contracts. 

States  and  resettlement  agencies  will 
have  one  year  from  the  date  of 
publication  of  the  final  rule  to 
implement  the  new  public/private  RCA 
program. 

Section  400.57  (Planning  and 
consultation)  requires  a  process  for 
planning  and  consultation  for  the 
proposed  public/private  RCA  program. 
This  section  requires  that  the  State  and 
the  local  agencies  that  resettle  refugees 
in  the  State  engage  in  a  process  to 
develop  a  public/private  RCA  plan,  the 
content  of  which  is  described  in 
§400.58.  Primary  participants  in  the 
planning  process  must  include 
representatives  of  the  State  and  each 
local  agency  that  resettles  refugees  in 
the  State.  In  addition,  representatives  of 
refugee  mutual  assistance  associations 
(MAAs).  local  community  services 
agencies,  and  other  agencies  that  serve 
refugees  must  be  given  the  opportunity 
to  participate  in^the  discussion  during 
the  development  period.  We  believe  that 
full  participation  by  MAAs  and  other 
community  agencies  throughout  the 
planning  process  is  essential  to  the 
development  of  a  workable  public/ 
private  RCA  program.  To  facilitate  this 
participation,  it  is  permissible  for  States 
to  charge  to  their  CMA  grant  reasonable 
travel  and  per  diem  costs  for  MAAs  and 
other  agencies,  as  needed,  to  enable 
these  agencies  to  more  easily  participate 
in  the  consultation  process. 

This  section  requires  that  the  public 
be  given  the  opportunity  to  submit 
written  comments  on  the  plan  before  it 
is  transmitted  to  ORR. 

This  section  also  requires  local 
resettlement  agencies  to  keep  their 
respective  national  voluntary 
resettlement  agencies  fully  informed  of 
the  details  of  the  public/private  RCA 
program  as  the  program  is  developed. 
Local  resettlement  agencies  will  be 
responsible  for  obtaining  a  letter  of 
agreement  from  their  national  agencies 
stating  that  they  will  continue  to  place 
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The  plan  musi 
public/private 


levels  to  be  u 
assistance  to 
assurance  tha 
established  an 
TANF  amoun 


refugees  in  th«  State  under  the  new 
public/private  program. 

Section  400  58  (Development  of  a 
public/private  RCA  plan)  establishes  the 
requirements  :  or  the  development  of  a 
public/private  partnership  plan  which 
describes  how  the  State  and  local 
resettlement  a  >encies  will  administer 
and  deliver  R(  'A  to  eligible  refugees. 

describe  the  agreed-upon 
RCA  system  including: 
(1)  The  proposed  income  standards  for 
RCA  eligibilit|;  (2)  proposed  payment 
d  to  provide  cash 
igible  refugees;  (3) 
the  payment  levels 
not  lower  than  the  State 
(4)  a  detailed  description 
of  how  benefitj  payments  will  be 
structured,  inqluding  the  employment 
incentives  ana/or  income  disregards  to 
be  used,  if  any;  (5)  a  description  of  how 
all  refugees  residing  in  the  State  will 
have  easy  access  to  cash  assistance  and 
services;  (6)  a  description  of  the 
procedures  to  be  used  to  ensure 
appropriate  protections  and  due  process 
for  refugees,  such  as  the  correction  of 
underpayments,  notice  of  adverse  action 
and  the  right  tp  mediation,  a  pre- 
termination  hearing,  and  an  appeal  to  an 
independent  entity;  (7)  a  description  of 
proposed  exemptions  from  participation 
in  employabiljty  services;  (8)  a 
description  of  the  employment  and  self- 
sufficiency  sei  vices  that  the  local 
resettlement  aj  ;encies  will  be  contracted 
to  provide  to  F  CA  recipients;  (9) 
procedures  foi  providing  RCA  to  eligible 
secondary  mig  rants  who  move  to  the 
State,  includir  g  secondary  migrants 
who  were  spoi  isored  by  a  resettlement 
agency  that  dc  bs  not  have  a  presence  in 
the  receiving  5  tate;  (10)  if  applicable, 
provisions  for  providing  assistance  to 
refugees  resett  ing  in  the  State  who  are 
sponsored  by  !i  resettlement  agency  in  a 
bordering  Statu  which  does  not  have  an 
office  in  the  Slate  of  resettlement;  (11) 
a  description  c  f  the  procedures  to  be 
used  to  safeguard  the  disclosure  of 
information  oil  refugee  clients;  (12) 
letters  of  agreenient  from  the  national 
voluntary  resettlement  agencies  that 
refugee  placenjents  in  the  State  will 
continue  und^  the  public/private  RCA 
program;  and  113)  a  breakdown  of  the 
proposed  proo'am  and  administrative 
costs  of  both  tke  cash  assistance  and 
service  components  of  the  public/ 
private  RCA  ppgram,  including  per 
capita  caps  on  administrative  costs. 

The  plan  must  be  signed  by  the 
Governor  or  his  or  her  designee  and 
must  be  submitted  to  the  ORR  Director 
for  review  and  approval  no  later  than  6 
months  after  tl  te  date  of  publication  of 
the  frnal  rule. 


RCA  plan  amendments  must  be 
developed  in  consultation  with  the  local 
resettlement  agencies  to  reflect  any 
changes  in  policy  and  submitted  to  ORR 
in  accordance  with  §  400.8. 

Section  400.59  (Eligibility  for  the 
public/private  RCA  program)  establishes 
that  to  be  eligible  for  the  public/private 
RCA  program,  a  refugee  must  meet  the 
income  eligibility  standard  jointly 
established  by  the  State  and  local 
resettlement  agencies  in  the  State. 

In  establishing  an  income  eligibility 
standard  for  the  public/private  RCA 
program.  States  and  resettlement 
agencies  may  wish  to  set  a  standard,  for 
example,  at  150%  of  the  poverty  level, 
that  will  allow  refugees  who  are 
employed  part-time  in  a  low  wage  job  to 
also  be  eligible  for  some  level  of  cash 
assistance.  States  may  wish  to  consider 
such  a  need  standard  in  order  to  provide 
a  more  solid  economic  foundation  for 
refugees  during  their  first  8  months  in 
the  U.S.  to  better  ensure  continued  self- 
sufficiency. 

Section  400.60  (Cash  payment  levels) 
establishes  allowable  cash  payment 
levels  under  the  proposed  public/ 
private  RCA  program.  This  section 
requires  monthly  cash  assistance 
payments  to  be  made  to  eligible  refugees 
using  a  payment  level  that  does  not 
exceed  the  following  payment  ceilings: 


Size  of  family  unit 


1  person  .. 

2  persons 

3  persons 

4  persons 


Monthly 

payment 

ceiling 


S335 
450 
570 
685 


The  ceiling  payment  levels  are  based 
on  50%  of  the  1998  HHS  Poverty 
Guidelines  for  each  family  size,  divided 
by  12  months,  except  as  noted  below. 

For  family  units  greater  than  4 
persons,  the  payment  ceiling  may  be 
increased  by  $70  for  each  additional 
person. 

If  the  ORR  Director  determines  that 
the  payment  ceilings  need  to  be 
adjusted  for  inflation,  ORR  will  issue 
revised  payment  ceilings  through  a 
notice  in  the  Federal  Register. 

We  expect  that  most  refugees  eligible 
for  RCA  will  be  one-person  or  two- 
person  family  units,  singles  and 
childless  couples.  We  expect  that  most 
refugee  families  with  dependent 
children  will  be  eligible  for  TANF  and, 
therefore,  will  not  need  to  access  the 
RCA  program. 

Payments  to  refugees  may  not  be 
lower  than  the  State  TANF  payment  for 
the  same  sized  family  unit.  States, 
therefore,  that  have  TANF  payment 
levels  that  are  higher  than  the  ceilings 


indicated  above,  must  provide  payment 
levels  under  the  new  public/private 
RCA  program  that  are  comparable  to  the 
State  TANF  payment  levels. 

We  encourage  States  and  local 
resettlement  agencies  to  use  the 
flexibility  provided  in  the  payment 
ceilings  to  include  income  disregards  or 
other  incentives  such  as  employment 
bonuses,  that  will  encourage  early 
employment  and  self-sufficiency.  States 
and  resettlement  agencies  may  design 
whatever  combination  of  assistance 
payments  and  incentives  they  believe 
would  be  effective,  as  long  as  the  total 
in  any  given  month  does  not  exceed  the 
monthly  ceiling  amounts.  This 
flexibility  would  allow  States  and  local 
resettlement  agencies  to  provide 
continued  cash  support  while  moving 
refugees  into  early  employment. 

We  encourage  States  and  local 
resettlement  agencies  to  look  at  different 
appTOaches  and  to  be  creative  in 
designing  a  program  that  will  help 
refugees  to  establish  a  good  economic 
foundation  during  the  8-month  RCA 
period.  We  encourage  States  and  local 
resettlement  agencies  to  design  an  RCA 
program  that  lakes  into  account  that 
refugees  arrive  in  the  U.S.  with  little  or 
no  financial  resources  and  that  8 
months  of  cash  assistance  provides  a 
limited  period  of  time  to  gain  a  degree 
of  financial  stability. 

One  approach  might  be  to  permit  the 
total  of  earned  income  and  cash 
assistance  of  refugees  who  become 
employed  full-time  to  exceed  the  cash 
assistance  only  payments  made  to 
refugees  who  are  not  employed.  Another 
approach,  currently  being  used  in  one 
State,  provides  an  incentive  to 
employed  refugees  through  monthly 
reimbursements  for  work-related 
expenses  such  as  tools,  uniforms,  Vvork- 
related  transportation  expenses,  medical 
insurance  co-payments,  or  the  cost  of 
additional  work-related  training.  The 
State  has  found  this  to  be  an  effective 
incentive  for  early  employment. 

Section  400.61  (Services  in  the 
public/private  RCA  program)  establishes 
that  services  provided  to  recipients  of 
refugee  cash  assistance  in  the  public/ 
private  program  must  be  provided  under 
contracts  with  the  State  by  the  local 
resettlement  agencies  that  administer 
the  public/private  RCA  program  or  their 
subcontractors.  We  believe  it  makes  for 
good  resettlement  to  have  continuity 
between  the  placement  of  refugees  in  a 
State  and  accountability  for  the 
achievement  of  resettlement  and  self- 
sufficiency  outcomes  for  these  refugees 
by  providing  local  resettlement  agencies 
with  the  responsibility  for  these 
refugees  during  their  first  8  months  in 
the  U.S.  We  will  be  looking  to  the 
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resettlement  agencies  to  not  only  place 
refugees  in  employment  at  wages  that 
will  enable  self-support,  but  to  ensure 
that  refugees  receive  the  skills,  such  as 
English  language  acquisition  and  basic 
hving  skills,  needed  to  live  successfully 
in  this  country.  We  plan  to  work  with 
States  and  local  resettlement  agencies  to 
develop  appropriate  social  self- 
sufficiency  and  English  acquisition 
outcome  measures  to  add  to  the 
employment  and  economic  self- 
sufficiency  client  outcome  measures 
that  ORR  currently  uses  in  measuring 
results. 

This  section  also  establishes  that 
States  and  local  resettlement  agencies 
must  maintain  ongoing  coordination 
vtrith  refugee  mutual  assistance 
associations  and  other  ethnic 
representatives  that  represent  or  serve 
the  ethnic  populations  that  are  being 
resettled  in  the  U.S.  to  ensure  that  the 
services  provided  under  the  public/ 
private  RCA  program:  (1)  Are 
appropriate  to  the  linguistic  and 
cultural  needs  of  the  incoming 
populations;  and  (2)  are  coordinated 
writh  the  longer-term  resettlement 
services  frequently  provided  by  ethnic 
community  organizations  after  the  8- 
month  RCA  period. 

Allowable  services  imder  the  public/ 
private  program  are  limited  to  those 
services  described  imder  §§400.154  and 
400.155. 

Section  400.62  (Coverage  of  secondary 
migrants,  asylees,  and  Cuban/Haitian 
entrants)  provides  that  the  State  and 
local  resettlement  agencies  must  ensure 
that  there  is  a  system  in  place  which  is 
accessible  to  eligible  secondary  migrant 
refugees,  asylees,  and  Cuban/Haitian 
entrants  who  want  to  apply  for 
assistance.  In  developing  these 
procedures,  consideration  must  be  given 
to  how  to  ensure  coverage  of  eligible 
secondary  migrants  and  other  eligible 
applicants  who  were  sponsored  by  a 
resettlement  agency  which  does  not 
have  a  presence  in  the  State  or  who 
were  not  sponsored  by  any  agency. 

Section  400.63  (Availability  of  agency 
policies)  requires  States  to  ensiu*  that 
each  participating  local  resettlement 
agency  makes  available  to  refugees  the 
written  policies  of  the  pubUc/private 
RCA  program,  including  agency  policies 
regarding  eligibility  standards,  the 
duration  and  amount  of  cash  assistance 
payments,  the  requirements  for 
participation  in  services,  the  penalties 
for  non-cooperation,  and  client  rights 
and  responsibilities  to  ensure  that 
refugees  understand  what  they  are 
eligible  for,  what  is  expected  of  them, 
and  what  protections  are  available  to 
them.  States  must  ensure  that  agency 
policy  materials  are  made  available  to 


refugee  clients  in  English  and  in  their 
ovxrn  language. 

Section  400.64  (Preparation  of  local 
resettlement  agencies)  requires  national 
voluntary  agencies  to  be  responsible,  in 
concert  with  the  States,  in  preparing 
local  resettlement  agencies  for  their  new 
responsibilities  under  the  public/private 
RCA  program  during  a  period  of 
transition.  In  Ught  of  the  ongoing 
relationship  of  the  national  voluntary 
agencies  with  their  local  affiliates  under 
the  Department  of  State  cooperative 
agreements  for  initial  Reception  and 
Placement  (R&  P)  services,  we  believe 
the  national  agencies  should  share  in 
the  responsibility  with  the  States  for 
ensuring  that  their  affiliate  agencies 
have  the  capacity  and  structure  to 
effectively  handle  the  cash  assistance 
and  service  needs  of  refugees  over  an  8- 
month  period. 

The  States  and  national  voluntary 
agencies  will  be  responsible  for:  (1) 
Determining  the  training  needed  to 
enable  local  resettlement  agencies  to 
achieve  a  smooth  transition  into  their 
expanded  role;  and  (2)  providing  the 
training  in  a  uniform  way  to  ensure  that 
all  local  resettlement  agencies  in  the 
State  will  implement  the  new  program 
in  a  consistent  manner.  Part  of  this 
training  should  involve  helping  the 
local  resettlement  agencies  to  change 
how  they  view  their  role — from  a  short- 
term  initial  resettlement  role  to  a  longer- 
term  commitment  to  the  economic  self- 
sufficiency  and  social  integration  of  the 
refugees  they  resettle.  The  national 
voluntary  agencies  should  also  be 
instrumental  in  helping  the  local 
resettlement  agencies  to  establish  a 
smooth  linkage  between  Reception  and 
Placement  services  and  services  under 
the  RCA  program  and  in  facilitating  the 
development  of  consortia  among 
affiliates.  States  may  also  wish  to  call 
upon  the  national  voluntary  agencies  to 
assist  in  providing  remedial  assistance 
and  training  to  poorly  performing 
affiliate  agencies  before  contract 
sanctions  are  applied. 

ORR  proposes  to  use  a  portion  of  its 
non-formula  social  services  funding, 
subject  to  the  availability  of 
appropriated  funds,  to  support  the 
national  voluntary  agencies  in  these 
training  activities  during  a  transition 
period  of  two  years  after  publication  of 
the  final  rule. 

Section  400.65  (Monitoring]  requires 
that  ORR,  States,  and  national  voluntary 
agencies  conduct  joint  monitoring  of  the 
new  RCA  program,  beginning  one  year 
after  the  new  program  has  been 
implemented,  to  ensure  that  the 
program  is  being  carried  out  in  a 
manner  that  produces  positive  self- 
sufficiency  and  resettlement  outcomes. 


Subject  to  the  availability  of 
appropriated  funds,  ORR  intends  to  use 
ORR  non-formula  social  services  dollars 
to  support  a  portion  of  the  monitoring 
costs  of  the  national  voluntary  agencies, 
in  conjunction  with  the  Department  of 
State,  in  the  monitoring  of  the  public/ 
private  RCA  program  and  the  DOS- 
funded  Reception  &  Placement  grants. 

This  section  also  requires  States  to 
conduct  compliance  monitoring  to 
ensure  that  local  resettlement  agencies 
are  complying  with  the  approved  RCA 
plan  and  with  ORR  requirements 
regarding  the  RCA  program.  It  will  be 
particularly  important  to  make  sure  that 
refugees  are  receiving  timely  monthly 
cash  payments  at  the  levels  prescribed 
and  are  provided  proper  due  process 
protections. 

Exceptions  to  the  Public/Private  RCA 
Program 

Section  400.66  (Exceptions  to  the 
public/private  RCA  program)  establishes 
that  States  that  have  good  reason  to 
believe  that  a  public/private  refugee 
cash  assistance  program  is  not  workable 
in  the  State  and  would  not  be  in  the  best 
interests  of  refugees  resettled  in  the 
State,  may  request  an  exception  to  the 
public/private  RCA  program.  While  we 
consider  the  public/private  RCA 
program  to  be  the  preferred  approach  to 
providing  transitional  assistance  and 
services  to  refugees,  we  recognize  that 
the  public/private  approach  may  not  be 
the  best  approach  for  all  States  or  for  all 
areas  in  a  State  for  a  variety  of  reasons. 
For  example,  the  local  resettlement 
agency(ies)  in  a  given  State  may  not 
wish  to  assume  responsibility  for  the 
refugee  cash  assistance  program,  or  may 
not  have  the  capacity  to  provide 
adequate  geographic  access  to  refugee 
cash  assistance  and  services  to  refugees 
eligible  for  the  program.  Or,  the 
Governor  may  conclude,  after  State 
consultations  with  the  State's 
resettlement  partners,  that  the  best 
interests  of  newly-arriving  RCA  refugees 
vsrill  be  more  effectively  served  through 
the  existing  system.  Further,  the 
Governor  could  conclude  that  the 
existing  system  would  better  serve 
newly-arriving  RCA  refugees  if  the  State 
determines  that  there  would  not  be 
sufficient  administrative  funding  to 
enter  into  a  public/private  partnership 
and  administer  the  remaining 
components  of  the  program. 

Wnen  differences  surface  among  the 
resettlement  partners  during  the 
planning  process,  every  effort  must  be 
made  to  address  these  differences  and 
reach  a  compromise,  using  the  best 
interests  of  refugees  as  the  guiding 
principle  in  all  discussions  and 
negotiations. 
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If  the  differences  are  irreconcilable, 
the  State  may  determine,  after  having 
negotiated  in  g0od  faith  with  all 
resettlement  partners,  that  the  best 
interests  of  refugees  will  be  served  by 
retaining  the  ptovision  of  refugee  cash 
assistance  as  a  component  of  the  State- 
administered  program  through  the 
State's  TANF  agency. 

To  qualify  for  an  RCA  exception,  a 
State:  (1)  Must  demonstrate  that  it  made 
a  good  faith  eStrt  to  reach  agreement  on 
a  pubhc/privatp  RCA  program  through  a 
planning  and  donsultation  process;  and 
(2)  must  meet  dne  of  the  following 
criteria:  (a)  resettlement  agencies 
operating  in  the  State  declined  to  accept 
responsibility  lor  the  provision  of  cash 
assistance;  (b)  (he  contemplated 
provision  of  ca$h  assistance  by 
resettlement  agtencies  would  not  provide 
adequate  acces^  to  cash  assistance  for 
newly-arrived  |lCA  refugees;  (c)  the 
Governor  cone  uded  that  a  public/ 
private  RCA  pr  [)gram  would  not  be  in 
the  best  interests  of  refugees;  or  (d)  the 
Governor  detertnined  that 
administrative  Ifunding  would  not  be 
sufficient  to  enter  into  a  public/private 
partnership  and  administer  the 

onents  of  the  program, 
es  to  request  an 
public/private  RCA 
must  submit  a  written 
y  the  Governor  or  his  or 
ich:  (1)  Provides 
that  the  State  made  a 
to  reach  agreement  on 
RCA  program  through  a 
nsultation  process;  and 
(2)  addresses  ohe  of  the  criteria  for  an 
exception  described  in  {a)-{d)  above. 
A  request  fon  an  exception  must  be 
submitted  to  t^e  ORR  Director  for 
review  and  approval  no  later  than  6 
months  after  the  date  of  publication  of 
the  final  rule,  i 

If  the  Directdr  determines  that  a 
State's  request  for  an  exception  meets 
the  required  criteria  outlined  above,  the 
Director  will  aftprove  the  request.  If  a 
request  for  an  Exception  is  based  on  a 
Governor's  decision  that  a  public/ 
private  RCA  prjogram  would  not  be  in 
the  best  intere^s  of  refugees  in  the 
State,  ORR  doek  not  intend  to  review  or 
question  the  substance  of  the  Governor's 
decision.  An  approved  RCA  exception 
must  be  imple^iented  no  later  than  one 
year  after  publication  of  the  final  rule. 

Section  400.(7  (Eligibility  and 
payment  levels  in  an  excepted  RCA 
program]  establishes  that  in 
administering  an  ORR-approved 
excepted  RCA  program,  the  State  agency 
must  operate  its  refugee  cash  assistance 
program  consistent  with  the  provisions 
of  its  TANF  program  in  regard  to:  (1) 
The  determina  ion  of  initial  and  on- 


remaming  co 
If  a  State  wi 
exception  to  i 
program,  a  Stall 
request  signed  j 
her  designee 
documentatior 
good  faith  efioi 
a  public/private 
planning  and  i 


going  eligibility  (treatment  of  income 
and  resources,  budgeting  methods,  need 
standard);  (2)  the  determination  of 
benefit  amounts  (payment  levels  based 
on  size  of  the  assistance  unit,  income 
disregards);  (3)  proration  of  shelter, 
utilities,  and  similar  needs;  (4)  the  date 
that  refugee  cash  assistance  (RCA) 
begins,  in  relation  to  the  date  of 
application;  and  (5)  any  other  State 
TANF  rules  relating  to  eligibility  and 
payments. 

Section  400.68  (Non-applicable  TANF 
requirements)  establishes  that  States 
that  are  granted  an  RCA  exception  may 
not  apply  certain  TANF  requirements  to 
refugee  cash  assistance  applicants  or 
reqjpients  as  follows:  (1)  A  State's 
durational  residency  requirement 
imposed  on  applicants  for  TANF  may 
not  apply  to  applicants  for  RCA;  and  (2) 
instead  of  TANF  work  requirements 
(hours  of  participation  and  allowable 
work  activities).  States  must  apply  the 
requirements  in  §400.75  which  requires 
RCA  recipients,  as  a  condition  of  receipt 
of  assistance,  to  participate  in 
employment  services  within  30  days  of 
receipt  of  aid,  and  Subpart  I  of  45  CFR 
Part  400  with  respect  to  the  provision  of 
services  for  RCA  recipients.  The 
requirements  and  expectations  for 
employment  and  participation  in 
employment  services  in  the  refugee 
program  are  no  less  serious  than  the 
requirements  in  the  TANF  program.  The 
requirements  in  the  refugee  program  are 
simply  different  from  TANF 
requirements  in  that  the  types  of 
activities  allowed  in  the  refugee 
program  are  designed  for  the  needs  of 
newly-arrived  refugees  who  typically 
arrive  with  little  or  no  English  language 
skills.  Thus,  in  the  refugee  program, 
refugees  participate  extensively  in 
English  language  training,  assisted  job 
search,  and  other  employment-related 
activities  that  are  designed  to  help 
limited-English  speaking  refugees  to 
become  self-sufficient  within  8  months. 

Section  400.69  (Notification  of 
resettlement  agencies)  requires  States  to 
notify  the  local  agency  that  was 
responsible  for  the  initial  resettlement 
of  a  refugee  whenever  the  refugee 
applies  for  refugee  cash  assistance 
under  an  RCA  excepted  program. 

Subpart  F — Requirements  for 
Employability  Services  and 
Employment 

Section  400.70  (Basis  and  scope)  is 
amended  to  clarify  that  Subpart  F 
applies  to  applicants  and  recipients  of 
both  the  public/private  RCA  program 
and  State-administered  RCA  exceptions. 


Section  400.71  is  amended  to  remove 
an  incorrect  reference  to  §  400.72(a)  in 
the  definition  of  the  term.  Designee. 

Section  400.72  (Arrangements  for 
employability  services)  is  amended  to 
clarify  that  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section 
apply  equally  to  States  that  operate  a 
public/private  RCA  program  through 
contracts  with  local  resettlement 
agencies  and  to  States  that  have  been 
approved  by  ORR  to  operate  an  RCA 
excepted  program,  while  paragraph  (c) 
applies  only  to  an  RCA  excepted 
program. 

Section  400.76  (Exemptions)  is 
revised  by  removing  the  list  of 
individuals  who  may  be  exempt  from 
participation  in  employment  services. 
States  and/or  local  resettlement  agencies 
may  determine  what  specific 
exemptions,  if  any,  are  appropriate  for 
recipients  of  a  time-limited  RCA 
program  in  their  State.  Given  the  short 
duration  of  the  RCA  program,  however, 
and  the  need  for  refugees  to  become 
self-sufficient  within  this  limited  time 
frame,  we  would  expect  States  and  local 
resettlement  agencies  to  require  most 
RCA  recipients  to  participate  in 
employment  services,  with  few 
exceptions. 

Section  400.78  (Service  requirements 
for  employed  recipients  of  refugee  cash 
assistance),  which  requires  an  RCA 
recipient  who  is  employed  less  than  30 
hours  a  week  to  participate  in  part-time 
employment  services,  as  a  condition  of 
continued  receipt  of  refugee  cash 
assistance,  is  removed  and  reserved.  We 
leave  it  to  States  and  local  resettlement 
agencies  to  determine  how  best  to 
design  a  program  that  moves  refugees  to 
full-time  employment  in  a  reasonable 
period  of  time. 

Section  400.80  (Job  search 
requirements),  which  requires  job 
search  where  appropriate,  is  removed 
and  reserved.  Again,  we  leave  it  to  the 
judgement  of  States  and  local 
resettlement  agencies  to  decide  the 
types  of  employment  services  that  are 
the  most  effective  in  placing  refugees  in 
jobs. 

Section  400.81(a)  (Criteria  for 
appropriate  employability  services  and 
employment)  is  amended  by  replacing 
the  reference  to  AFDC  with  a  reference 
to  TANF. 

Section  400.81(b)  is  amended  by 
limiting  professional  refresher  training 
and  other  recertification  services  only  to 
individuals  who  are  working. 

Section  400.82  (Failure  or  refusal  to 
accept  employability  services  or 
employment)  is  revised  to  specify 
requirements  for  timely  and  adequate 
notice  of  intended  termination  under 
the  public/private  RCA  program  and  to 
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specify  that  under  an  RCA-excepted 
program.  States  must  follow  the 
procedures  for  notice  of  intended 
termination  that  are  used  in  the  State's 
TANF  program. 

Section  400.83  (Conciliation  and  fair 
hearings)  is  revised  by  establishing 
requirements  for  mediation  and  fair 
hearings  in  the  public/private  RCA 
program  and  requiring  that  States  follow 
the  procedures  used  for  conciliation  and 
fair  hearings  in  the  State  TANF  program 
in  cases  where  a  State  operates  an  RCA- 
excepted  program.  Under  this 
requirement,  hearings  must  meet  the 
due  process  standards  set  forth  in  the 
U.S.  Supreme  Court  decision  in 
Goldberg  v.  Kelly,  397  U.S.  254  (1970). 

Subpart  G— Refugee  Medical 
Assistance 

Section  400.101(a)  (Financial 
eligibility  standards)  is  amended  by 
giving  States  that  operate  a  medically 
needy  program  the  option  of  increasing 
the  medically  needy  financial  eUgibility 
standard  for  RMA  eligibility 
determination  to  up  to  200%  of  the 
national  poverty  level  by  family  size. 
Our  intent  in  allowing  States  this  new 
option  is  to  ensure  that  States  have  the 
flexibility  to  broaden  Hnancial 
eligibility  for  refugee  medical 
assistance,  while  receiving  100% 
Federal  reimbursement  of  costs,  in  order 
to  extend  coverage  to  certain  groups  of 
new  arrivals  who  are  currently  not 
covered  under  RMA.  Refugees  currently 
without  medical  coverage  who  would  be 
affected  by  this  provision  include:  (1) 
Refugees  on  TANF  who  obtain  a  job  and 
terminate  assistance  before  they  have 
been  on  TANF  for  3  months,  who  are 
then  ineligible  for  transitional  Medicaid; 
and  (2)  refugee  spouses  who  arrive  in 
the  U.S.  a  number  of  months  after  their 
spouse  who  preceded  them,  and  are  not 
eligible  for  RMA  because  their 
employed  spouse's  income  renders 
them  ineligible  for  RMA. 

Section  400.101(b)  is  amended  with 
respect  to  States  without  a  medically 
needy  program  by  clarifying  that 
references  to  AFDC  refer  to  the  AFDC 
need  standard  in  effect  as  of  July  16, 
1996,  including  any  modifications 
elected  by  the  State  under  section 
1931(b)(2)  of  the  Social  Security  Act 
(SSA).  This  is  in  keeping  with  the 
amendments  made  by  section  114  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA)  to  section  1931  of  the  SSA. 

Section  400.102  is  revised  to  clarify 
that  determination  of  eligibility  for 
refugee  medical  assistance  (RMA)  must 
be  based  on  the  applicant's  income  and 
resources  on  the  date  of  application, 


rather  than  on  a  refugee's  income 
averaged  prospectively  over  the  RMA 
application  processing  period. 

"The  purpose  of  this  revision  is  to 
ensure  that  refugees  who  enter 
employment  within  the  first  few  weeks 
after  arrival  in  the  U.S.  are  not 
penalized  for  accepting  early 
employment  by  denial  of  refugee 
medical  assistance.  Refugees  arrive  in 
the  U.S.  with  no  income,  and  generally 
apply  for  refugee  medical  assistance 
very  soon  after  arrival.  With  this 
revision,  a  newly  arrived  refugee  who 
applies  for  refugee  medical  assistance 
soon  after  arrival  and  becomes 
employed  within  the  first  30  days  in  the 
U.S.  subsequent  to  filing  the  RMA 
application,  would  not  lose  RMA 
eligibility. 

Section  400.102  is  amended  to 
remove  references  to  AFDC  regulations 
which  no  longer  apply  due  to  changes 
in  Medicaid  eligibility  determination 
contained  in  PRWORA  as  described 
above. 

Section  400.104  is  amended  to  permit 
refugees  residing  in  the  U.S.  less  than  8 
months,  who  lose  their  eligibility  for 
Medicaid  because  of  earnings  from 
employment,  to  be  transferred  to  refugee 
medical  assistance  without  an  eligibility 
redetermination.  This  amendment 
would  allow  refugees  who  lose 
Medicaid  eligibility  because  they  obtain 
early  employment  to  maintain  medical 
coverage  under  RMA  during  their  first  8 
months  in  the  U.S.  The  purpose  of  this 
amendment  is  to  encourage  early 
economic  self-sufficiency  by  ensuring 
that  refugees  receive  continued  medical 
assistance  after  employment  and  by 
ensuring  that  refugees  are  not 
discouraged  from  early  employment  by 
the  potential  loss  of  medical  coverage. 


Section  400.210  (Time  limits  for 
obligating  and  expending  funds  and  for 
filing  State  claims)  is  amended  by 
revising  §  400.210(b)(2)  to  extend  the 
due  date  for  a  State's  final  financial 
report  of  expenditures  of  social  services 
and  targeted  assistance  formula  grants  to 
no  later  than  90  days  after  the  end  of  the 
two-year  expenditure  period.  This 
section  clarifies  that  States  must  expend 
their  social  services  and  targeted 
assistance  funds  no  later  than  two  years 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Department  awarded  the 
grant.  Thus,  under  the  proposed 
revision.  States  must  have  expended 
social  services  and  targeted  assistance 
funds  awarded  to  them  in  FY  1999.  for 
example,  by  no  later  than  September  30, 
2001,  and  a  State's  final  financial  report 
must  be  received  no  later  than 
December  31,  2001.  If,  at  that  time,  a 
State's  final  financial  report  has  not 
been  received,  the  Department  will 
deobligate  any  unexpended  funds, 
including  any  unliquidated  obligations, 
on  the  basis  of  a  State's  last  submitted 
financial  report. 

This  proposed  revision  is  in  response 
to  requests  from  several  States  needing 
a  full  2-year  period  to  expend  social 
services  and  targeted  assistance  funds 
from  the  end  of  the  Federal  fiscal  year 
in  which  the  funds  are  awarded. 

Section  211(a)  (Methodology  to  be 
used  to  determine  time-eligibility  of 
refugees)  is  amended  to  clarify  that  after 
making  a  determination  of  the  RCA/ 
RMA  eligibility  period  as  soon  as 
possible  after  funds  are  appropriated  for 
the  refugee  program,  the  Director  will 
make  redeterminations  at  subsequent 
points  during  the  year  only  if  a 
reduction  in  the  eligibility  period 
appears  indicated. 


Subpart  I— Refugee  Social  Services         Subpart  K— Waivers  and  Withdrawals 


Section  400.155  is  amended  by 
adding  citizenship  and  naturalization 
services  as  allowable  services  under  the 
social  services  and  targeted  assistance 
formula  programs.  Citizenship  and 
naturalization  services  may  include 
such  services  as  English  language 
training  and  civics  instruction  to 
prepare  refugees  for  citizenship, 
application  assistance,  and  the 
provision  of  interpreter  services  for  the 
citizenship  interview,  as  needed. 

Subpart  J — Federal  Funding 

Section  400.207  (Federal  funding  for 
administrative  costs)  is  amended  by 
clarifying  that  a  State  may  claim 
reasonable  and  necessary  administrative 
costs  incurred  by  local  resettlement 
agencies  in  the  administration  of  a 
public/private  RCA  program. 


Section  400.301  (Withdrawal  fi^m  the 
refugee  program)  is  amended  by 
removing  the  words  "only  under 
extraordinary  circumstances  and"  in 
§  400.301(b).  This  would  allow  the  ORR 
Director  greater  discretion  to  approve 
cases  in  which  a  State  wishes  to  retain 
responsibility  for  only  part  of  the 
refugee  program  if  it  is  in  the  best 
interest  of  the  Government,  without 
requiring  extraordinary  circumstances. 
For  example,  when  a  State  with  a  small 
refugee  population  wishes  to  drop  out  of 
the  refugee  program,  but  is  willing  to 
retain  responsibility  for  administering 
just  the  RMA  piogram,  it  would  be  in 
the  best  interest  of  the  Government  to 
approve  such  an  arrangement  without 
other  constraints. 

Section  400.301(c)  is  emended  by 
clarifying  that  a  replacement  designee 
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must  adhere  to  jhe  regulations  regarding 
the  targeted  assistance  formula  program 
under  Subpart  U  if  the  State  wishing  to 
drop  out  of  the  ^fugee  program 
authorizes  the  replacement  designee 
appointed  by  the  ORR  Director  to  act  as 
the  State's  agen^  in  applying  for  and 
receiving  targeted  assistance  funds. 

Regulatory  Impact  Analyses 

A.  Executive  OtHer  12866 

Executive  Order  12866  requires  that 
regulations  be  c^-afted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles. 
This  proposed  rulemaking  implements 
statutory  authority  based  on  broad 
consultation  an^  coordination. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  pl-ocess.  As  described 
elsewhere  in  the  preamble,  ORR 
conducted  eight  consultations  around 
the  country  and  two  teleconferences  to 
discuss  whethet  and  how  States, 
voluntary  agendies,  service  providers, 
and  refugee  organizations  would  like  to 
see  the  regulations  changed.  These 
meetings  were  attended  by  close  to  500 
participants  representing  the  broad 
resettlement  network.  We  also  consulted 
with  representatives  of  States, 
Washington-ba^d  interest  groups, 
refugee  mutual  assistance  associations, 
and  national  voluntary  agencies  in 
follow-up  sessions  in  Washington,  D.C. 
to  discuss  what  we  learned  from  the 
initial  round  of  Consultations  and  to 
obtain  feedback!  on  our  possible 
regulatory  changes.  We  received 
additional  feedback  after  group 
representatives  consulted  more  broadly 
within  their  networks  following  the  last 
round  of  meetings.  The  input  we 
received  is  reflected  in  these  proposed 
regulations  to  a  considerable  degree. 

These  proposed  rules  represent  a 
renewed,  more  flexible  stage  in  the 
refugee  program  State/Federal 
partnership.  Rather  than  requiring  that 
one  national  pritgram  fit  all  local 
situations,  ORRlhas  allowed  the  States 
the  option  to  request  implementation  of 
an  excepted  RCA  program  if  they 
determine  that  0ie  public/private  RCA 
model  we  have  broposed  is  not  feasible 
in  their  State,  ifTthe  Governor 
determines  that  the  new  program  is  not 
in  the  best  interests  of  refugees,  or  if  the 
Governor  determines  that  administrative 
funding  is  not  sufficient  to  enter  into  a 
public/private  Oartnership  and 
administer  the  i  emaining  components  of 
the  program.  Li  ^ewise,  the  State  may 


determine  that  the  pubhc/private  RCA 
partnership  would  work  well  in  only 
one  community,  and  propose  to 
implement  a  geographically  split  model. 

Within  the  proposed  public/private 
RCA  program,  we  have  also  given  States 
and  local  resettlement  agencies  broad 
flexibility  to  design  a  program  which 
they  believe  will  best  serve  refugees  in 
their  community.  Rather  than 
prescribing  certain  elements,  we  have 
given  States  and  resettlement  agencies 
the  flexibility  to  determine:  The  income 
standard  for  receipt  of  RCA  in  their 
State;  the  benefit  level  within  a  broad 
range  of  benefit  levels;  whether 
employment  incentives  should  be 
provided,  and  if  so,  how  those 
incentives  should  be  provided;  the 
services  to  be  provided;  and  the 
procedures  States  and  local  resettlement 
agencies  will  put  in  place  to  ensure  due 
process  and  protections  for  refugees. 
States  are  also  given  the  option,  but  not 
required,  to  set  a  higher  need  standard 
for  refugee  medical  assistance.  And 
within  the  proposed  public/private  RCA 
plan  structure,  there  are  several 
administrative  models  which  may  be 
considered  by  States  and  resettlement 
agencies. 

One  of  our  key  goals  in  drafting  the 
regulations  was  to  recognize,  encourage, 
and  enhance  the  partnerships  that 
Congress  intended  with  the  passage  of 
the  Refugee  Act.  Although  we  have 
drafted  regulations  for  a  Federally- 
funded  program,  the  proposed  rules  are 
intended  to  reflect  our  recognition  that 
resettlement  takes  place  at  the  local 
level  and  works  best  when  all  parties 
work  together.  In  our  proposed  rules,  we 
have  tried  to  support  the  different,  but 
equally  important,  contributions  that 
the  public  and  private  sectors  are  able 
to  bring  to  the  refugee  resettlement 
process.  We  hope  that  the  proposed 
rules  will  serve  to  foster  better  and 
stronger  partnerships  at  all  levels, 
including  those  among  local 
resettlement  agencies  and  service 
providers,  which  will  result  in  good 
resettlement. 

We  are  concerned  that  the  proposed 
revisions  could  increase  the  cost  of  the 
program,  particularly  during 
implementation.  We  expect  the 
administrative  costs  to  decrease 
substantially  after  the  first  year  of 
implementation. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 


businesses,  small  non-profit 
organizations,  and  small  govenunental 
entities.  This  rule  will  affect  46 
participating  States  and  the  District  of 
Columbia,  and  local  resettlement 
agencies  that  agree  to  assume 
responsibility  for  providing  cash 
assistance  and  services  to  newly  arrived 
refugees  in  States  that  elect  to  establish 
the  new  public/private  RCA  program. 
Local  resettlement  agencies  are  non- 
profit private  organizations  that  are 
responsible  for  the  initial  resettlement 
of  refugees  in  the  U.S.  under 
cooperative  agreements  with  the 
Department  of  State.  Participation  of 
these  local  agencies  in  the  public/ 
private  RCA  program  to  be  established 
by  this  regulation  will  be  strictly 
voluntary.  In  addition,  local 
resettlement  agencies  that  choose  to 
assume  responsibility  for  the  new  RCA 
program  will  be  fully  funded  with 
Federal  refugee  program  funds.  These 
mles  will  only  have  an  impact  on  those 
small  entities  (local  resettlement 
agencips)  that  voluntarily  elect  to 
participate  in  the  public/private  RCA 
program.  Thus,  a  regulatory  flexibility 
analysis  is  not  required. 

C.  Paperwork  Reduction  Act  of  1995 

The  follo'Aring  sections  contain 
information  coUecdon,  third  party 
reporting,  or  recordkeeping 
requirements  that  are  subject  to  review 
and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)):  §§400.43,  400.5, 
400.51(c),  400.57(c),  400.58,  400.63, 
400.66,  and  400.82(b).  The 
Administration  for  Children  and 
Families  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Section  400.43  requires  appUcants  to 
provide  proof  of  alien  status  for 
eligibility  to  the  refugee  program. 
Section  400.5  requires  that  States 
submit  a  State  plan  in  order  to  receive 
refugee  program  funding.  Section 
400.51(c)  requires  that  States  or  their 
designees  provide  notice  to  applicants 
or  recipients  to  indicate  tiiat  assistance 
has  been  authorized,  denied,  or 
terminated  and  the  program  under 
which  that  determination  was  made. 
Section  400.57(c)  requiiss  that  each 
local  voluntary  agency  resettling  in  a 
State  inform  its  national  resettlement 
agency  of  the  proposed  public/private 
RCA  program  and  obtain  a  letter  of 
agreement  from  the  national  agency. 
Section  400.58  requires  that  States 
submit  a  public/private  RCA  plan  for 
ORR  review  and  approval  before  the 
State  implements  the  plan.  Section 
400.63  requires  that  States  ensure  that 
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each  participating  local  resettlement 
agency  mades  available  to  refugees  the 
written  policies  of  the  public/private 
RCA  program.  Section  400.66  requires 
States  that  wish  to  request  an  exception 
to  the  public/private  RCA  program  to 
submit  a  written  request  that  addresses 
certain  criteria  before  a  State 
implements  an  excepted  program. 
Section  400.82(b)  requires  that  States 
provide  a  notice  of  intended  termination 
to  clients  who  have  failed  to  meet 
certain  work  related  requirements. 

The  information  in  these  plans  is 
needed  to  carry  out  ORR's  oversight 
responsibilities  under  section  412  of  the 
Immigration  and  Nationality  Act. 
Additionally,  certain  information  is 
typically  necessary  to  respond  to 
Congressional  and  other  inquiries  about 
theprogram. 

The  effect  of  these  information 
collection,  reporting,  or  third-party 
notification  requirements  will  be 
limited  to  the  46  States  and  the  District 
of  Columbia  that  participate  in  the 
refugee  program,  and  2-3  non-profit 
agencies  that  administer  the  program  in 
States  that  no  longer  participate  in  the 
refugee  program.  We  do  not  anticipate 
that  all  States  will  elect  to  operate  a 
public/private  RCA  program;  those 
States  that  choose  not  to  operate  such  a 
program  will  not  have  to  submit  a 
public/private  RCA  plan.  Those  States 
that  choose  to  implement  a  public/ 
private  RCA  program  will  have  to 
submit  a  public/private  RCA  plan  only 
once.  Additional  submissions  will  only 
be  necessary  if  the  plan  is  modified  in 
the  future.  The  average  burden  per 
response  for  the  preparation  of  an  RCA 
plan  is  estimated  to  be  24  hours.  The 
total  maximum  annual  reporting  and 
recordkeeping  burden  that  will  result 
from  this  collection  of  information  is  an 
estimated  1,176  hours  if  all  States  elect 
to  implement  a  public/private  RCA 
program.  States  that  request  an 
exception  to  the  public/private  RCA 
program  will  have  to  submit  a  written 
request  once.  The  average  burden  per 
response  for  the  preparation  of  a  written 
request  for  an  excepted  RCA  program  is 
estimated  to  be  3  hours.  The  total 
maximmn  annual  reporting  and 
recordkeeping  burden  that  will  result 
from  this  collection  of  information  is  an 
estimated  147  hours  if  all  States  elect  to 
request  an  exception  to  a  public/private 
RCA  program.  Other  requirements,  such 
as  the  State  plan  (§  400.5),  are  not 
changed.  States  receiving  refugee 
program  funds  have  a  plan  on  file  at 
ORR.  We  estimate  the  number  of  hours 
required  to  amend  the  plan  to  be  a 
maximum  of  1  hour  annually.  The  total 
maximum  annual  reporting  and 
recordkeeping  burden  that  will  result 


from  this  collection  of  information  is 
estimated  to  be  no  more  than  47  hours 
if  all  States  amend  their  plan  in  a  given 
year.  We  estimate  the  average  burden  for 
other  sections  as  follows:  §400.43  will 
be  500  hours  annually;  §  400.51(c)  will 
be  850  hours  annually;  §  400.57(c)  will 
be  200  hours  aimually;  §  400.63  will  be 
9  hours  annually;  and  §  400.82(b)  will 
be  850  hours  annually. 

The  Office  of  Refugee  Resettlement 
will  consider  comments  by  the  public 
on  these  proposed  collections  of 
information  in:  (1)  Evaluating  whether 
the  proposed  collections  are  necessary 
for  the  proper  performance  of  the 
functions  of  ORR,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluating  the  accuracy  of  ORR's 
estimate  of  the  biu'den  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  enhancing  the 
quality,  usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimizing  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  regulation 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulation.  Written  comments  to  OMB 
for  the  proposed  information  collection 
should  be  sent  directly  to  the  following: 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725  17th 
Street,  N.W.,  Washington  D.C.  20503, 
Attn:  Ms.  Wendy  Taylor. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1532)  requires  that  a  covered  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
any  Federal  mandate  that  may  result  in 
the  expenditure  by  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 


statutory  requirements.  In  addition, 
section  205  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significantly  or 
uniquely  impacted  by  the  proposed 
rule. 

We  have  determined  that  this 
proposed  rule  would  not  impose  a 
mandate  that  will  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  uniquely 
impacted  small  government. 

E.  Congressional  Review  of  Rulemaking 

This  rule  is  not  a  "major"  rule  as 
defined  in  Chapter  8  of  5  U.S.C. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  NaUonality  Act.  8  U.S.C.  1522(a)(9). 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

Catalogue  of  Federal  Domestic  Programs: 
93.566,  Refugee  and  Entrant  Assistance — 
State- Administered  Programs. 

List  of  Sub)ects 

45  CFR  Part  400 

Grant  programs — social  programs. 
Health  care.  Public  assistance  programs. 
Refugees,  Reporting  and  Record  keeping 
requirements. 

45  CFR  Part  401 

Cuba,  Grant  programs — social 
programs,  Haiti,  Public  assistance 
programs,  Refugees. 

Dated:  July  23,  1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  August  22.  1998. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  Parts  400  and  401  are  proposed 
to  be  amended  as  follows: 

PART  40(V-REFUGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9),  Immigration 
and  Nationality  Act  (8  U.S.C  1522(a)T9)). 

§400.2    [Amended] 

2.  Section  400.2  is  amended  by 
removing  the  definition  <.>f  AFDC  and 
adding  a  definition  of  TAflF  to  read  as 
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set  forth  bel 
word  "AFDC' 
this  section 
word  "TANF 


and  by  removing  the 
wherever  it  appears  in 
ai^d  adding  in  its  place  the 


§400.2    Definitions 


TANF  mear 
needy  familie^ 

*        *        * 

3.  Section  4l 
by  removing  tl 
word  "refer"  i; 
management 

4.  Section  4i 


temporary  assistance  for 


)0.2  is  further  amended 
\e  word  "to"  after  the 
the  definition  of  Case 


ervices. 

bo. 2  is  further  amended 
by  adding  a  de  finition  of  RCA  Plan  to 
read  as  follow;  ;: 


msans 


RCA  Plan 
of  the  pubhc/drivate 
administered  I  y 
agencies  undei 


a  written  description 
RCA  program 
local  resettlement 
contract  with  a  State. 


§400.5    [Amen<led] 

5.  Section  4(io.5  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  400.5    Content  of  the  plan. 


Uiat 


aid 


\n 


(i)  Provide 

(1)  Comply 
rv  of  the  Act 
the  Director; 

(2)  Meet  the 

(3)  Comply 
Federal  statute  s 
during  the  timi  t 
funding;  and 

(4)  Amend 
comply  with 
priorities 


the  State  will: 
\jkrith  the  provisions  of  title 
official  issuances  of 


§400.11    [Amei^ded] 

6.  Section 
revising  the  w 


4C0 


requirements  in  this  part; 
th  all  other  applicable 
and  regulations  in  effect 
that  it  is  receiving  grant 

tke  plan  as  needed  to 
slandards,  goals,  and 
estaqlished  by  the  Director. 


11(b)  is  amended  by 
drd  "then"  to  read  "than" 


§400.13    [Amended] 

7.  Section  400.13(d)  is  revised  to  riead 
as  follows: 


ido.i- 


§  400.13    Cost  aliocation. 

•        •        »        *        * 

(d)  Costs  of  c  ase  management 
services,  as  delned  in  §  400.2,  may  not 
be  charged  to  t  le  CMA  grant  except 
where  the  case  management  activities 
are  targeted  to  ime-eligible  RCA 
recipients  for  t  le  purpose  of  assisting 


such  recipients 
and  to  become 
socially  self-su 


to  obtain  employment 
economically  and 
ficient. 
8.  Section  4GJ0.13  is  further  amended 

by  adding  a  ne'v  paragraph  (e)  that  reads 

as  follows: 


§400.13    Cost  a  llocation 


(e)  Administ  ative 
local  resettlement 
administration 


costs  incurred  by 
agencies  in  the 
of  the  public/private 


RCA  program  (i.e.,  administrative  costs 
of  providing  cash  assistance)  may  be 
charged  to  the  CMA  grant. 
Administrative  costs  of  managing  the 
services  component  of  the  RCA  program 
must  be  charged  to  the  social  services 
grant. 

§400.23    [Amended] 

9.  Section  400.23(a)  is  amended  by 
removing  the  words  "in  §  205.10(a)  of 
this  title  for  public  assistance  programs" 
and  adding  in  their  place  the  words  "in 
the  RCA  plan  in  the  case  of  the  public/ 
private  RCA  program  and  by  the  State's 
TANF  program  in  the  case  of  an  RCA- 
excepted  program  and  for  the  RMA 
program." 

10.  Section  400.23(b)  is  amended  by 
adding  the  words  "or  its  designee"  after 
the  word  "State". 

§400.27    [Amended] 

11.  Section  400.27  is  amended  by 
removing  paragraph  (c). 

§400.43    [Amended] 

12.-13.  Section  400.43  is  amended  by 
removing  paragraphs  (a)(2)  and  (5);  by 
redesignating  paragraphs  (a)(3)  and  (4) 
as  paragraphs  (a)(2)  and  (3)  respectively; 
and  by  adding  new  paragraphs  (a)(4) 
and  (5)  that  read  as  follows: 

§  400.43    Requirements  for  documentation 
of  refugee  status. 

(a)»  •  * 

(4)  Cuban  and  Haitian  entrants,  as 
described  in  45  CFR  part  401; 

(5)  Certain  Amerasians  from  Vietnam 
who  are  admitted  to  the  U.S.  as 
immigrants  pursuant  to  section  584  of 
the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  19C8  (as  contained 
in  section  101(e)  of  Public  Law  100-202 
and  amended  by  the  9th  proviso  under 
Migration  and  Refugee  Assistance  in 
title  II  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Acts,  1989  (Public  Law 
100-461  as  amended);  or 


§  400.44    [Amended] 

14.  Section  400.44  is  amended  by 
adding  the  words  "unless  otherwise 
provided  by  Federal  law"  after  the  word 
"Act"  at  the  end  of  the  sentence. 

Subpart  E — [Revised] 

15.  Subpart  E  is  revised  to  read  as 
follows: 


Subpart  E— Refugee  Cash  Assistance 

General 

§  400.50    Basis  and  scope. 

This  subpart  sets  forth  requirements 
concerning  grants  to  States  under 
section  412(e)  of  the  Act  for  refugee  cash 
assistance  (RCA). 

§400.51    Opportunity  to  apply  for  cash 
assistance. 

(a)  A  State  or  its  designee  agency(s) 
must  provide  any  individual  wishing  to 
do  so,  an  opportunity  to  apply  for  cash 
assistance  and  must  determine  the 
eligibility  of  each  applicant. 

(b)  In  aetermining  eligibility  for  cash 
assistance,  the  State  or  its  designee 
agency(s)  must  refer  elderly  or  disabled 
refugees  and  refugees  with  dependent 
children  to  other  cash  assistance 
programs  to  apply  for  assistance  in 
accordance  with  §400.52. 

(c)  In  providing  notice  to  an  applicant 
or  recipient  to  indicate  that  assistance 
has  been  authorized  or  that  it  has  been 
denied  or  terminated,  the  State  or  its 
designee  agency(s)  must  specify  the 
program(s)  to  which  the  notice  applies. 
For  example,  in  the  case  of  the  public/ 
private  RCA  program,  if  a  refugee  is 
determined  ineligible  for  RCA,  the  local 
resettlement  agency  must  provide  notice 
of  this  determination  to  the  refugee.  In 
the  case  of  an  excepted  RCA  program, 

if  a  refugee  applies  for  assistance  and  is 
determined  ineligible  for  TANF  but 
eligible  for  refugee  cash  assistance,  the 
notice  to  the  applicant  must  specify 
clearly  the  determinations  with  respect 
both  to  TANF  and  to  refugee  cash 
assistance.  Similarly,  if  a  recipient  of 
refugee  cash  assistance  is  notified  of 
termination  because  of  reaching  the 
time  Hmit  on  such  assistance,  and  the 
State  or  its  designee  reviews  the  case 
file  to  determine  possible  eligibility  for 
TANF  or  GA  due  to  changed 
circumstances,  the  notice  to  the 
recipient  must  indicate  the  result  of  that 
determination  as  well  as  the  termination 
of  refugee  cash  assistance. 

§  400.52    Determination  ot  eligibility  under 
other  programs. 

(a)  TANF.  For  refugees  determined 
ineligible  for  cash  assistance  under  the 
TANF  program,  the  State  or  its  designee 
must  determine  eligibility  for  refugee 
cash  assistance  in  accordance  with 

§§  400.54  and  400.59  in  the  case  of  the 
public/private  RCA  program  or 
§§400.54  and  400.67  in  the  case  of  an 
RCA  excepted  program. 

(b)  Cash  assistance  to  the  aged,  blind, 
and  disabled— [1]  SSI.  (i)  The  State 
agency  or  its  designee  must  refer 
refugees  who  are  65  years  of  age  or 
older,  or  who  are  blind  or  disabled, 
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promptly  to  the  Social  Security 
Administration  to  apply  for  cash 
assistance  under  the  SSI  program. 

(ii)  If  the  State  agency  or  its  designee 
detennines  that  a  refugee  who  is  65 
years  of  age  or  older,  or  blind  or 
disabled,  is  eligible  for  refugee  cash 
assistance,  it  must  furnish  such 
assistance  until  eligibility  for  cash 
assistance  under  the  SSI  program  is 
determined,  provided  the  conditions  of 
eligibility  for  refugee  cash  assistance 
continue  to  be  met. 

(2)  OAA,  AB.  APTD,  orAABD.  In 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands — (i)  Eligibility  for  cash 
assistance  under  the  OAA,  AB,  APTD, 
or  AABD  program  must  be  determined 
for  refugees  who  are  65  years  or  older, 
or  who  are  blind  or  disabled;  and 

(ii)  If  a  refugee  who  is  65  years  of  age 
or  older,  or  blind  or  disabled,  is 
determined  to  be  eligible  for  refugee 
cash  assistance,  such  assistance  must  be 
furnished  until  eligibility  for  cash 
assistance  under  the  OAA,  AB,  APTD, 
or  AABD  program  is  determined, 
provided  the  conditions  of  eligibility  for 
refugee  cash  assistance  continue  to  be 
met. 

§  400.53    Emergency  cash  assistance  to 
refugees. 

If  the  State  agency  or  its  designee 
determines  that  a  refugee  has  an  urgent 
need  for  cash  assistance,  it  should 
process  the  application  for  cash 
assistance  as  quickly  as  possible  and 
issue  the  initial  payment  to  the  refugee 
on  an  emergency  basis. 

§  400.54    General  eligibility  requirements. 

(a)  Eligibility  for  refugee  cash 
assistance  is  limited  to  those  who — 

(1)  Are  new  arrivals  who  have  resided 
in  the  U.S.  less  than  the  RCA  eligibility 
period  determined  by  the  ORR  Director 
in  accordance  with  §400.211; 

(2)  Are  ineligible  for  TANF,  SSI, 
OAA,  AB,  APTD,  and  AABD  programs; 

(3)  Meet  immigration  status  and 
identification  requirements  in  subpart  D 
of  this  part  or  are  the  dependent 
children  of,  and  part  of  the  same  family 
unit  as,  individuals  who  meet  the 
requirements  in  subpart  D,  subject  to  the 
limitation  in  §  400.208  with  respect  to 
nonrefugee  children;  and 

(4)  Are  not  full-time  students  in 
institutions  of  higher  education,  as 
defined  by  the  D&ector. 

(b)  A  refugee  may  be  eligible  for 
refugee  cash  assistance  under  this 
subpart  during  a  period  to  be 
determined  by  the  Director  in 
accordance  with  §400.211. 


§  400.55    Eligibility  redeterminations  in 
States  with  TANF  residency  requirements. 

In  cases  where  refugee  families  with 
dependent  children,  normally  eligible 
for  TANF,  are  placed  in  the  RCA 
program  due  to  a  State  TANF  residency 
requirement,  a  State  must  conduct  a 
redetermination  of  eligibility  for  TANF 
within  one  month  of  the  refugee  family 
completing  the  TANF  residency  period. 
If  eligible,  the  refugee  family  must  be 
transferred  from  the  RCA  program  to  the 
TANF  program  at  that  time. 

Public/Private  RCA  Program 

§400.56    Structure. 

(a)  States  must  enter  into  a 
partnership  agreement  with  local 
resettlement  agencies  for  the  operation 
of  a  public/private  RCA  program,  unless 
they  meet  the  excepted  criteria  specified 
in  §400.66. 

(b)  The  public/private  RCA  program 
must  be  administered  by  the  State 
through  contracts  with  local 
resettlement  agencies  or  a  lead 
resettlement  agency  that  provides  initial 
resettlement  services  under  the  terms  of 
the  Department  of  State  Cooperative 
Agreement  for  Reception  and 
Placement. 

(c)  The  public/private  RCA  program 
must  be  Statewide,  unless  the  State  and 
local  resettlement  agencies  agree  that  it 
is  not  in  the  best  interests  of  refugees  to 
provide  a  public/private  RCA  program 
in  a  particular  area  of  the  State. 

(d)  Local  resettlement  agencies  must 
be  responsible  for  determining 
eligibility,  and  authorizing  and 
providing  payments  to  eUgible  refugees. 

(e)  States  and  local  resettlement 
agencies  may  not  propose  to  operate  a 
public/private  RCA  program  and  an 
excepted  RCA  program  in  the  same 
geographic  location. 

(f)  States  must  ensure  the  provision  of 
RCA  assistance  to  eligible  refugees  in 
the  State  who  are  sponsored  by 
resettlement  agencies  in  bordering 
states,  where  applicable. 

§  400.57    Planning  and  consultation 
process. 

The  State  and  the  local  agencies  that 
resettle  refugees  in  the  State  must 
engage  in  a  joint  planning  and 
consultation  process  to  develop  a 
public/private  RCA  plan  in  accordance 
with  the  requirements  under  §  400.58. 

(a)  Primary  participants  in  the 
planning  process  must  include 
representatives  of  the  State  and  each 
local  agency  that  resettles  refugees  in 
the  State.  Dimng  the  planning  process, 
the  State  must  fully  consult  with 
representatives  of  refugee  mutual 
assistance  associations  (MAAs),  local 


community  services  agencies,  and  other 
agencies  that  serve  refugees. 

(b)  The  public  must  be  given  the 
opportunity  to  comment  on  the  plan  in 
writing  before  it  is  transmitted  to  the 
Director  of  ORR. 

(c)  Each  local  resettlement  agency  that 
resettles  refugees  in  the  State  must 
inform  its  national  resettlement  agency 
of  the  proposed  public/private  RCA 
program  and  must  obtain  a  letter  of 
agreement  from  the  national  agency  that 
the  national  agency  will  continue  to 
place  refugees  in  the  State  under  the 
public/private  RCA  program. 

§  400.58    Content  and  submission  of 
public/private  RCA  plan. 

(a)  States  and  local  resettlement 
agencies  must  develop  a  public/private 
RCA  plan  which  describes  how  the 
State  and  local  resettlement  agencies 
will  administer  and  provide  refugee 
cash  assistance  to  eligible  refugees.  The 
plan  must  describe  the  agreed-upon 
public/private  RCA  program  including: 

(1)  The  proposed  income  standard  to 
be  used  to  determine  RCA  eligibility; 

(2)  The  proposed  payment  levels  to  be 
used  to  provide  cash  assistance  to 
eligible  refugees; 

(3)  Assurance  that  the  payment  levels 
established  are  not  lower  than  the 
comparable  State  TANF  amounts; 

(4)  A  detailed  description  of  how 
benefit  payments  will  be  structured, 
including  a  description  of  employment 
incentives  and/ or  income  disregards  to 
be  used,  if  any; 

(5)  A  description  of  how  all  RCA 
eligible  refugees  residing  in  the  State 
will  have  easy  access  to  cash  assistance 
and  services; 

(6)  A  description  of  the  procedures  to 
be  used  to  ensure  appropriate 
protections  and  due  process  for 
refugees,  such  as  notice  of  adverse 
action  and  the  right  to  mediation,  a  pre- 
termination  hearing,  and  an  appeal  to  an 
independent  entity; 

(7)  A  description  of  proposed 
exemptions  from  participation  in 
employability  services; 

(8)  A  description  of  the  employment 
and  self-sufficiency  services  that  the 
local  resettlement  agencies  will  be 
contracted  to  provide  to  RCA  recipients; 

(9)  Procedures  for  providing  RCA  to 
eligible  secondary  migrants  who  move 
to  the  State,  including  secondary 
migrants  who  were  sponsored  by  a 
resettlement  agency  that  does  not  have 
a  presence  in  the  receiving  State. 

(10)  If  applicable,  provisions  for 
providing  assistance  to  refugees 
resettling  in  the  State  who  are 
sponsored  by  a  resettlement  agency  in  a 
bordering  State  which  do»s  not  have  an 
office  in  the  State  of  resettlement; 
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(11)  A  description  of  the  procedures 
to  be  used  to  safeguard  the  disclosure  of 
information  on  refugee  clients; 

(12)  Letters  ( if  agreement  from  the 
national  volun  tary  resettlement  agencies 
that  refugee  pUcements  in  the  State  will 
continue  undef^  the  public/private  RCA 
program;  and  j 

(13)  A  breakdown  of  the  proposed 
program  and  administrative  costs  of 
both  the  cash  aissistance  and  service 
components  ofithe  public/private  RCA 
program,  including  per  capita  caps  on 
administrative  costs. 

(b)  In  cases  virhere  the  State,  after 
consultation  wjth  the  local  resettlement 
agencies  in  thejstate,  determines  that  a 
public/private  J?CA  program  is  not 
feasible  statewide  and  proposes  to 
implement  a  public/private  RCA 
program  in  onl  y  a  portion  of  the  State 
and  to  operate  m  excepted  RCA 
program  in  the  balance  of  the  State,  the 
State's  RCA  plan  must  include  the 
information  required  in  §  400.66. 

(c)  The  plan  must  be  signed  by  the 
Governor  or  hi|  or  her  designee. 

(d)  The  Diredtor  of  ORR  will  follow 
the  procedures  in  §  400.8  for  the 
aporoval  of  public/private  RCA  plans. 

(e)  Any  amendments  to  the  public/ 
private  RCA  plan  must  be  developed  in 
consultation  with  the  local  resettlement 
agencies  and  mfust  be  submitted  to  OKR 
in  accordance  with  §  400.8.  The  Director 
of  ORR  will  follow  the  procedures  in 

§  400.8  for  approval  of  amendments  to 
public/private  RCA  plans. 

S  400.59    Eligibility  for  the  public/private 
RCA  program. 

Eligibility  foi;  refugee  cash  assistance 
under  the  pubUc/private  program  is 
limited  to  those  who  meet  the  income 
eligibihty  standard  jointly  established 
by  the  State  and  local  resettlement 
agencies  in  the  State. 

$40a60    PaynMttt  levels. 

(a)(1)  Under  the  public/private  RCA 
program,  Statesi  and  the  local 
resettlement  agencies  contracted  to 
administer  the  KCA  program  must  make 
monthly  cash  assistance  payments  to 
eligible  refugees  that  do  not  exceed  the 
following  paymlent  ceilings,  according 
to  the  number  df  persons  in  the 
assistance  unit,  except  as  noted  in 
paragraph  (b): 


Size  of  fa  Tiiiy  unit 


1  person  .. 

2  persons 
3persons 
4  persons 


(2)  For  famil}! 
persons,  the  pa;  ment 


Monthly 

payment 

ceiling 


$335 
450 
570 
685 


units  greater  than  4 
ceiling  may  be 


increased  by  $70  for  each  additional 
person. 

(b)  States  and  local  resettlement 
agencies  may  not  make  payments  to 
refugees  that  are  lower  tian  the  State's 
TANF  payment  for  the  same  sized 
family  unit.  In  States  that  have  TANF 
payment  levels  that  are  higher  than  the 
ceilings  established  in  this  section. 
States  and  local  resettlement  agencies 
must  provide  payment  levels  under  the 
public/private  RCA  program  that  are 
comparable  to  the  State's  TANF 
payment  levels. 

(c)  States  and  local  resettlement 
agencies  may  design  an  assistance 
program  that  combines  RCA  payments 
with  income  disregards  or  other 
incentives  such  as  employment 
bonuses,  or  graduated  payments  in 
order  to  encourage  early  employment 
and  self-sufficiency,  as  'ong  as  the  total 
combined  payment  in  any  given  month 
does  not  exceed  the  monthly  ceilings 
estabUshed  in  this  section. 

(d)  If  the  Director  determines  that  the 
payment  ceilings  need  to  be  adjusted  for 
inflation,  the  Director  will  publish  a 
final  notice  in  the  Federal  Register 
announcing  the  new  payment  ceilings. 

§  400.61    Services  to  public/private  RCA 
recipients. 

(a)  Services  provided  to  recipients  of 
refugee  cash  assistance  in  the  public/ 
private  RCA  program  must  be  provided 
by  the  local  resettlement  agencies  that 
administer  the  public/private  RCA 
program  or  their  subcontractors. 

(b)  Allowable  services  under  the 
public/private  program  are  limited  to 
those  services  described  in  §§400.154 
and  400.155  and  are  to  be  funded  in 
accordance  with  §  400.206. 

(c)  States  and  local  resettlement 
agencies  must  coordinate  on  a  regular 
basis  with  refugee  mutual  assistance 
associations  and  other  ethnic 
representatives  that  represent  or  serve 
the  ethnic  populations  that  are  being 
resettled  in  the  U.S.  to  ensure  that  the 
services  provided  under  the  public/ 
private  RCA  program: 

(1)  Are  appropriate  to  the  linguistic 
and  cultural  needs  of  the  incoming 
populations;  and 

(2)  Are  coordinated  with  the  longer- 
term  resettlement  services  frequently 
provided  by  ethnic  community 
organizations  after  the  end  of  the  time- 
limited  RCA  eligibility  period. 

§  400.62    Treatment  of  eligible  secondary 
migrants,  asylees,  and  Cuban/Haitian 
entrants. 

The  State  and  local  resettlement 
agencies  must  establish  procedures  to 
ensure  that  eligible  secondary  migrant 
refugees,  asylees,  and  Cuban/Haitian 


entrants  have  access  to  public/private 
RCA  assistance  if  they  wish  to  apply.  In 
developing  these  procedures, 
consideration  must  be  given  to  ensuring 
coverage  of  eligible  secondary  migrants 
and  other  eligible  applicants  who  were 
sponsored  by  a  resettlement  agency 
which  does  not  have  a  presence  in  the 
State  or  who  were  not  sponsored  by  any 
agency. 

§  400.63    Availability  of  agency  policies. 

The  State  must  ensure  that  each 
participating  local  resettlement  agency 
makes  available  to  refugees  the  written 
policies  of  the  public/private  RCA 
program,  including  agency  policies 
regarding  eligibility  standards,  the 
duration  and  amount  of  cash  assistance 
payments,  the  requirements  for 
participation  in  services,  the  penalties 
for  non -cooperation,  and  client  rights 
and  responsibilities  to  ensure  that 
refugees  understand  what  they  are 
eligible  for,  what  is  expected  of  them, 
and  what  protections  are  available  to 
them.  States  must  ensure  that  agency 
pohcy  materials  are  made  available  to 
refugee  clients  in  English  and  in  their 
own  language. 

§  400.64    Preparation  of  local  resettlement 
agencies. 

The  State  and  the  national  voluntary 
agencies  whose  affiliate  agencies  will  be 
responsible  for  implementing  the 
public/private  RCA  program: 

(a)  Must  determine  the  training 
needed  to  enable  local  resettlement 
agencies  to  achieve  a  smooth 
implementation  of  the  RCA  program; 
and 

(b)  Must  provide  the  training  in  a 
imiform  way  to  ensure  that  all  local 
resettlement  agencies  in  the  State  will 
implement  the  public/private  RCA 
program  in  a  consistent  manner. 

§400.65    Monitoring. 

(a)  Joint  monitoring.  (1)  The  Director 
of  ORR,  or  his  or  her  designee,  and  the 
State  must  conduct  joint  monitoring  of 
the  pubhc/private  RCA  program, 
begiiming  no  later  than  one  year  after 
the  new  program  has  been  implemented 
to  ensure  that  the  program  is  being 
carried  out  in  a  manner  that  produces 
positive  self-sufficiency  and 
resettlement  outcomes. 

(2)  Subject  to  the  availability  of 
appropriated  funds,  the  national 
voluntary  agencies  must  also  participate 
in  this  joint  monitoring  in  locations 
where  their  local  affiliates  participate  in 
a  public/private  RCA  program. 

(b)  The  State  must  conduct 
compliance  monitoring  to  ensure  that 
local  resettlement  agencies  are 
complying  with  the  terms  of  the 
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approved  public/private  RCA  plan  and 
with  ORR  regulations  in  regard  to  the 
RCA  program. 

Exceptions  to  the  Public/Private 
Program 

§  400.66    Criteria  and  procedure  for 
granting  an  exception. 

(a)  A  State  that  has  good  reason  to 
believe  that  a  pubUc/private  rehigee 
cash  assistance  program  is  not  workable 
in  the  State  or  would  not  be  in  the  best 
interests  of  rehigees  resettled  in  the 
State  may  request  an  exception  to  the 
public/private  RCA  program. 

(1)  To  qualify  for  an  RCA  exception, 
a  State: 

(i)  Must  demonstrate  that  it  made  a 
good  faith  effort  to  reach  agreement  on 
a  public/private  RCA  program  through  a 
planning  and  consultation  process;  and 

(ii)  Must  meet  one  of  the  following 
criteria: 

(A)  Local  resettlement  agencies 
operating  in  the  State  declined  to  accept 
responsibility  for  the  provision  of  cash 
assistance; 

(B)  The  contemplated  provision  of 
cash  assistance  by  local  resettlement 
agencies  would  not  provide  adequate 
access  to  cash  assistance  for  newly- 
arrived  RCA  refugees; 

(C)  The  Governor  concluded  that  a 
public/private  RCA  program  would  not 
be  in  the  best  interests  of  refugees;  or 

(D)  The  Governor  determined  that 
administrative  funding  is  not  sufficient 
to  enter  into  a  public/private 
partnership  and  administer  the 
remaining  components  of  the  program. 

(2)  To  request  an  exception  to  the 
public/private  RCA  program,  a  State 
must  submit  a  written  request  signed  by 
the  Governor  or  his  or  her  designee 
which: 

(i)  Provides  documentation  that  the 
State  made  a  good  faith  effort  to  reach 
agreement  on  a  public/private  RCA 
program  through  a  planning  and 
consultation  process;  and 

(ii)  Addresses  one  of  the  four  criteria 
for  an  exception  described  in  paragraph 
(a)(l)(ii]  of  this  section. 

(3)  If  a  State's  request  for  an  exception 
meets  the  required  criteria  outlined  in 
paragraph  (aj(l),  the  Director  will 
approve  the  request. 

(b)  States  that  determine  that  a  public/ 
private  RCA  program  or  an  RCA 
excepted  program  are  not  the  best 
approach  for  their  State  may  choose 
instead  to  establish  an  alternative 
approach  under  the  Wilson/Fish 
program. 

§  400.67    Eligibility  and  payment  levels  in 
an  excepted  RCA  program. 

In  administering  an  approved 
excepted  RCA  program,  the  State  agency 


must  operate  its  refugee  cash  assistance 
program  consistent  with  the  provisions 
of  its  TANF  program  in  regard  to: 

(a)  The  determination  oi  initial  and 
on-going  eligibility  (treatment  of  income 
and  resources,  budgeting  methods,  need 
standard); 

(b)  The  determination  of  benefit 
amounts  (payment  levels  based  on  size 
of  the  assistance  unit,  income 
disregards); 

(c)  Proration  of  shelter,  utilities,  and 
similar  needs; 

(d)  The  date  that  refugee  cash 
assistance  (RCA)  begins,  in  relation  to 
the  date  of  application;  and 

(e)  Any  other  State  TANF  rules 
relating  to  eligibility  and  payments. 

§400.68    Non-applicable  TANF 
requirements. 

States  that  are  granted  an  RCA 
exception  may  not  apply  certain  TANF 
requirements  to  refugee  cash  assistance 
applicants  or  recipients  as  follows: 

fa)  A  State's  durational  residency 
requirement  imposed  on  applicants  for 
TANF  may  not  apply  to  applicants  for 
RCA;  and 

(b)  TANF  work  requirements  (hours  of 
participation  and  allowable  work 
activities)  may  not  apply  to  RCA 
applicants  or  recipients.  States  must 
meet  the  requirements  in  subpart  I  of  45 
CFR  part  400  with  respect  to  the 
provision  of  services  for  RCA  recipients. 

§  400.69  Notification  to  local  resettlement 
agency. 

The  State  must  notify  promptly  the 
agency  (or  local  aftiliate)  which 
provided  for  the  initial  resettlement  of 
a  refugee  whenever  the  refugee  applies 
for  refugee  cash  assistance  under  an 
RCA  excepted  program. 

§400.70    [Amended] 

16.  Section  400.70  is  amended  by 
adding  the  words  "under  both  the 
public/private  RCA  program  and  State- 
administered  RCA  exceptions"  after  the 
word  "assistance"  and  before  the  word 
"concerning". 

§400.71    [Amended] 

17.  Section  400.71  is  amended  by 
removing  the  words  "§  400.72(a)  of' 
from  the  definition  of  the  term  Designee. 

§400.72    [Amended] 

18.  Section  400.72  is  amended  by 
adding  introductory  text  to  read  as 
follows: 

§  400. 72    Arrangements  for 
employability  services.  Paragraphs  (a) 
and  (b)  of  this  section  apply  equally  to 
States  that  operate  a  public/private  RCA 
program  and  to  States  that  operate  an 
ORR-approved  RCA  excepted  program. 
Paragraph  (c)  applies  only  to  RCA 
excepted  programs. 


(a) 


§400.75    [Amended] 

19.  Section  400.75(b)  is  amended  by 
adding  the  words  "or  its  designee"  after 
the  words  "State  agency". 

§400.76    [Revised] 

20.  Section  400.76  is  revised  to  read 
as  follows: 

§  400.76    Criteria  for  exemption  from 
registration  for  employment  services, 
participation  in  employability  service 
programs,  and  acceptance  of  appropriate 
offers  of  employment. 

States  and  local  resettlement  agencies 
operating  a  public/private  RCA 
program,  as  well  as  States  operating  an 
RCA  excepted  program,  may  determine 
what  specific  exemptions,  if  any,  are 
appropriate  for  recipients  of  a  time- 
limited  RCA  program  in  their  State. 

§400.77    [Amended] 

21.  Section  400.77(a)  is  amended  by 
removing  the  words"§  400.82(b)(3)(ii)" 
and  adding  in  their  place  the  words 
"§  400.82(c)(2)." 

§  400.78    [Removed] 

22.  Section  400.78  is  removed. 

§400.79    [Amended] 

23.  Section  400.79(a)  is  amended  by 
removing  the  word  "filing"  and  adding 
in  its  place  the  word  "family"  before  the 
word  "unit". 

24.  Section  400.79  is  further  amended 
by  adding  the  word  "and"  at  the  end  of 
the  paragraph  (c)(1)  and  by  removing 
the  semicolon  and  the  word  "and"  at 
the  end  of  paragraph  (c)(2)  and  adding 
in  their  place  a  period. 

§400.80    [Removed] 

25.  Section  400.80  and  the 
undesignated  centerhead  immediately 
preceding  it  are  removed. 

§400.81    [Amended] 

26.  Section  400.81  is  amended  by 
removing  the  word  "AFDC"  and  adding 
in  its  place  the  word  "TANF"  in 
paragraphs  (a)  introductory  text  and 
(a)(4). 

27.  Section  400.81(b)  is  further 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (b)  that  reads:  "This 
training  may  only  be  made  available  to 
individuals  who  are  employed." 

§400.82    [Amended] 

28.  Section  400.82  is  amended  by 
redesignating  paragraph  (b)(3)  as  (c)  and 
by  redesignating  paragraphs  (b)(3)(i)  and 
(ii)  as  (1)  and  (2)  respectively. 

29.  Section  400.82  is  further  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 
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§  400.82    Failure  or  refusal  to  accept 
employability  services  or  employment 

(a)  Termination  of  assistance.  When, 
without  good  cause,  an  employable  non- 
exempt  recipient  of  refugee  cash 
assistance  und*r  the  public/private  RCA 
program  or  under  an  approved  RCA 
excepted  progrim  has  failed  or  refused 
to  meet  the  reqiiirements  of  §  400.75(a) 
or  has  voluntar  ly  quit  a  job,  the  State, 
or  the  agency  rt  sponsible  for  the 
provision  of  RCA,  must  terminate 
assistance  in  accordance  with 
paragraphs  (b)  imd  (c)  of  this  section. 

(b)  Notice  of  ntended  termination — 
(1)  Public/private  RCA  program,  (i)  In 
cases  of  proposjd  action  to  terminate, 
discontinue,  suspend,  or  reduce 
assistance,  the  ocal  resettlement  agency 
responsible  for  the  provision  of  RCA, 
must  give  timel  y  and  adequate  notice,  in 
accordance  wit  i  adverse  action 
procedures  the  State  has  established 
under  the  publi  c/private  RCA  program 
to  ensure  due  p  rocess. 

(ii)  Local  resettlement  agencies  must 
provide  written  procedures  in  English 
and  in  the  refu;  ee's  own  language,  for 
good  cause  dct(  rmination  and 
sanctioning  of  refugees  who  do  not 
comply  with  th;  requirements  of  the 
program  and  fo  •  refiigees  to  file  appeals. 

(iii)  The  writlen  notice  must 
include — 

(A)  An  explai  lation  of  the  reason  for 
the  action  and  t  le  consequences  of  such 
failure  or  refuse  1;  and 

(B)  Notice  of  he  recipient's  right  to  a 
hearing  under  §  400.83. 

(2)  RCA-exce  )ted  program.  In  cases  of 
proposed  actioi  to  terminate, 
discontinue,  su  >pend,  or  reduce 
assistance,  the  State  agency  must  give 
timely  and  ade<  uate  notice  following 
the  same  proce(  ures  as  those  used  in  its 
TANF  program 
•        *        *        •        • 

30.  Section  4i  10.83  is  revised  to  read 
as  follows: 

§  400.83    Mediation  and  fair  hearings. 

(a)  Mediation^!)  Public/private  RCA 
program.  The  Siate  must  ensure  that  a 
mediation  period  prior  to  imposition  of 
sanctions  is  provided  to  refugees  by 
local  resettlemoit  agencies  under  the 
public/private  %CA  program.  The  State 
and  local  resettlement  agencies  must 
determine  the  length  of  the  mediation 
include  a  description 
period  in  the  public/ 
required  in  §  400.58. 
3ted  program.  Under  an 
program,  the  State  must 
scedures  for  mediation/ 
conciliation  as  ^ose  used  in  its  TANF 
program. 

(h)  Hearings-U'i)  Public/ private  RCA 
program,  (i)  Thf  State  must  ensure  that 


period  and  mus 
of  the  mediation 
private  RCA  pla 
(2)  RCA-excei 
RCA-excepted 
use  the  same  pr 


local  resettlement  agencies  provide  an 
applicant  for  or  recipient  of  refugee  cash 
assistance  an  opportunity  for  an  oral 
pre-termination  hearing  to  contest 
adverse  determinations,  including  a 
determination  concerning  employability 
or  failure  or  refusal  to  participate  in 
employment  services  or  to  accept  an 
appropriate  offer  of  employment, 
resulting  in  denial  or  termination  of 
assistance. 

(A)  Hearings  must  be  conducted  by  an 
impartial  official  or  designee  of  the  local 
resettlement  agency  who  has  not  been 
involved  directly  in  the  initial 
determination  of  the  action  in  question. 

(B)  A  hearing  need  not  be  granted 
when  Federal  law  requires  automatic 
gremt  adjustments  for  classes  of 
recipients  unless  the  reason  for  an 
individual  appeal  is  incorrect  grant 
computation. 

(ii)  The  State  must  ensure  that  local 
resettlement  agencies  provide  timely 
and  adequate  notice  in  the  refugee's 
language  of  any  determination. 

(iii)  "The  State  must  ensure  that 
procedures  are  established  to  provide 
refugees  a  right  of  final  appeal  for  an  in- 
person  hearing  provided  by  an 
impartial,  independent  entity  outside  of 
the  local  resettlement  agency. 

(2)  RCA-excepted  program.  The  State 
must  provide  an  applicant  for  or 
recipient  of  refugee  cash  assistance  an 
opportunity  for  a  hearing,  using  the 
same  procedures  and  standards  used  in 
the  State's  TANF  program  to  contest  a 
determination  of  employability,  or 
failure  or  refusal  to  participate  in 
employment  services  or  accept  an 
appropriate  offer  of  employment, 
resulting  in  denial  or  termination  of 
assistance. 

§400.100    [Amended] 

31.  Section  400.100(a)(2)  is  amended 
by  removing  the  word  "filing"  and 
adding  in  its  place  the  word  "family" 
before  the  word  "unit". 

§400.101     [Amended] 

32.  Section  400.101(a)  is  revised  to 
read  as  follows: 

§400.101    Financial  eligibility  standards. 

•        *        •        *        • 

(a)  In  States  with  medically  needy 
programs  under  42  CFR  part  435, 
subpart  D: 

(1)  The  State's  medically  needy 
financial  eligibility  standards 
established  under  42  CFR  part  435, 
subpart  I,  and  as  reflected  in  the  State's 
approved  title  XIX  State  Medicaid  plan; 
or 

(2)  A  financial  eligibility  standard 
established  at  up  to  200%  of  the 
national  poverty  level;  and 


33.  Section  400.101(b)  is  amended  by 
removing  the  words  "established  under 
§  233.20(a)(2)  of  this  title"  and  adding  in 
their  place  the  words  "in  effect  as  of 
July  16,  1996,  including  any 
modifications  elected  by  the  State  under 
section  1931(b)(2)  of  the  Social  Security 
Act." 

§400.102    [Revised] 

34.  Section  400.102  is  revised  to  read 
as  follows: 

§400.102    Consideration  of  income  and 
resources. 

(a)  Except  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  in  considering 
financial  eligibility  of  applicants  for 
refugee  medical  assistance,  the  State 
agency  must — 

(1)  In  States  with  medically  needy 
programs,  use  the  standards  governing 
determination  of  income  eligibility  in  42 
CFR  435.831,  and  as  reflected  in  the 
State's  approved  title  XIX  State 
Medicaid  plan. 

(2)  In  States  without  medically  needy 
programs,  use  the  standards  governing 
consideration  of  income  and  resources 
of  AFDC  applicants  in  effect  as  of  July 
16,  1996. 

(b)  The  State  may  not  consider  in- 
kind  services  and  shelter  provided  to  an 
applicant  by  a  jponsor  or  resettlement 
agency  in  determining  eligibility  for  and 
receipt  of  refugee  medical  assistance. 

(c)  The  State  must  base  eligibility  for 
refugee  medical  assistance  on  the 
applicant's  income  and  resources  on  the 
date  of  application.  The  State  agency 
may  not  use  the  practice  of  averaging 
income  prospectively  over  the 
application  processing  period  in 
determining  income  eligibility  for 
refugee  medical  assistance. 

35.  Section  400.104  is  revised  to  read 
as  follows: 

§400.104    Continued  coverage  of 
recipients  who  receive  increased  earnings 
from  employment. 

(a)  If  a  refugee  who  is  receiving 
refugee  medical  assistance  receives 
earnings  from  employment,  the  earnings 
shall  not  affect  the  refugee's  continued 
medical  assistance  eligibility. 

(b)  If  a  refugee,  who  is  receiving 
Medicaid  and  has  been  residing  in  the 
U.S.  less  than  the  time-eligibility  period 
for  refugee  medical  assistance,  becomes 
ineligible  for  Medicaid  because  of 
earnings  from  employment,  the  refugee 
may  be  transferred  to  refugee  medical 
assistance  without  an  eligibility 
redetermination. 

(c)  Under  paragraphs  (a)  and  (b)  of 
this  section,  a  refugee  shall  continue  to 
receive  refugee  medical  assistance  until 
he/she  reaches  the  end  of  his  or  her 
time-eligibility  period  for  refugee 
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medical  assistance,  in  accordance  with 
§  400.1.00(b). 

(d)  In  cases  where  a  refugee  is  covered 
by  employer-provided  health  insurance, 
any  payment  of  RMA  for  that  individual 
must  be  reduced  by  the  amount  of  the 
third  party  payment. 

§400.154    [Amended] 

36.  Section  400.154(j)  is  amended  by 
removing  the  word  "AFDC"  and  adding 
in  its  place  the  word  "TANF". 

37.  Section  400.155  is  amended  by 
adding  a  new  paragraph  (i)  that  reads  as 
follows: 


§  400. 1 55    Other  services. 

*        •        »        *        • 

(i)  Citizenship  and  naturalization 
preparation  services  including  English 
language  training  and  civics  instruction 
to  prepare  refugees  for  citizenship, 
application  assistance,  and  the 
provision  of  interpreter  services  for  the 
citizenship  interview. 

§  400.203    [Amended] 

38.  Section  400.203(a)(1)  is  amended 
by  removing  the  word  "AFDC"  and 
adding  in  its  place  the  word  "TANF". 

§400.207    [Amended] 

39.  Section  400.207  is  amended  ty 
adding  a  sentence  after  the  word 
"Families"  that  reads:  "Such  costs  may 
include  reasonable  and  necessary 
administrative  costs  inciured  by  local 
resettlement  agencies  in  providing 
assistance  and  services  under  a  public/ 
private  RCA  program."  and  by  removing 
the  word  "Such"  in  the  last  sentence 
and  adding  in  its  place  the  word 
"Administrative". 

§400.208    [Amended] 

40.  Section  400.208  is  amended  by 
removing  the  word  "filing"  whenever  it 
appears  and  adding  in  its  place  the 
word  "family". 

§400.209    [Amended] 

41.  Section  400.209  is  amended  by 
removing  the  word  "filing"  whenever  it 
appears  and  adding  in  its  place  the 
word  "family"  and  by  removing  the 
word  "AFDC"  in  paragraph  (a)  and 
adding  in  its  place  the  word  "TANF". 

42.  Section  400.210  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  400.21 0    Time  limits  for  obiigating  and 
expending  funds  and  for  filing  State  claims. 

»        *         *        *        * 

(b)*  *  * 

(2)  A  State  must  expend  its  social 
service  and  targeted  assistance  grants  no 
later  than  two  years  after  the  end  of  the 
FFY  in  which  the  Department  awards 
the  grant.  A  State's  final  financial  report 


on  expenditures  of  social  servic3s  and 
targeted  assistance  grants  must  be 
received  no  later  than  90  days  after  the 
end  of  the  two-year  expenditure  period. 
At  that  time,  if  a  State's  final  financial 
expenditure  report  has  not  been 
received,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations,  based  on  a 
State's  last  submitted  financial  report. 

§400.211    [Amended] 

43.  Section  400.211(a)  is  amended  by 
removing  the  word  "necessary"  and 
adding  in  its  place  the  words  "a 
reduction  in  the  eligibility  period  is 
indicated"  after  the  word  "iT*. 

44.  Section  400.211(a)(2)  is  amended 
by  removing  the  word  "member"  and 
adding  in  its  place  the  word  "number" 
after  the  word  "annual". 

45.  Section  400.211(b)  is  amended  by 
removing  the  word  "impleting"  and 
adding  in  its  place  the  word 
"implementing". 

§400.301    [Amended] 

46.  Section  400.301(b)  is  amended  by 
removing  the  words  "only  under 
extraordinary  circumstances  and"  after 
the  word  "granted". 

47.  Section  400.301(c)  is  amended  by 
adding  the  following  sentence  after  the 
words  "subpart  L":  "Replacement 
designees  must  also  adhere  to  the 
subpart  L  regulations  regarding  formula 
allocation  grants  for  targeted  assistance, 
if  the  State  authorized  the  replacement 
designee  appointed  by  the  Director  to 
act  as  its  agent  in  applying  for  and 
receiving  targeted  assistance  funds". 

48.  Section  400.301(c)  is  further 
amended  by  removing  the  words 
"400.55(b)(2),  400.56(a)(1),  400.56(a)(2), 
400.56(b)(2)(i)"  and  adding  in  their 
place  the  words  "400.52(b)(2)(i),  400.55, 
400.58(c)". 

PART  401— CUBAN/HAITIAN  ENTRANT 
PROGRAM 

1.  The  authority  citation  for  Fart  401 
continues  to  read  as  follows: 

Authority:  Section  501(a).  Pub.  L.  96-422, 
94  Stat.  1810  (8  U.S.C  1522  note);  Executive 
Order  12341  (January  21. 1982). 

§401.12    [Amended] 

1.  Section  401.12(a)  is  amended  by 
removing  the  word  "§400.62"  and 
adding  in  its  place  the  words  "subparts 
E  and  G  of  part  400  of  this  title". 

[FR  Doc.  99-202  Filed  1-7-99;  8:45  am) 
B4LUNG  CODE  4184-01-P 


DEPARTMENT  OP  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  249 
[MARAD-9&-4395] 
RINN0.2133AB36 

Approval  of  Underwriters  for  Marine 
Hull  Insurance 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Advance  notice  of  proposed 
rulemaking;  termination. 

SUMMARY:  On  September  23,  1998.  the 
Maritime  Administration  (MARAD) 
published  in  the  Federal  Register  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  soliciting 
comments  from  interested  persons 
concerning  the  need  to  amend  the 
existing  regulations  governing  the 
placement  of  marine  hull  insurance  on 
subsidized  and  Title  XI  program  vessels 
because  of  the  merger  of  the  Institute  of 
London  Underwriters  (ILU)  and  the 
London  International  Insurance  and 
Reinsurance  Market  Association 
(LIRMA).  Under  the  existing  regulations 
ILU  members  are  approved  to  write 
marine  hull  insurance  provided  they 
meet  certain  trust  agreement 
requirements.  Based  on  the  response, 
MARAD  is  terminating  the  proposed 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmond  J.  Fitzgerald,  Director.  Office  of 
Subsidy  and  Insurance.  (202)  366-2400. 
SUPPLEMENTARY  INFORMATION:  The  new 
organization  formed  by  the  merger  will 
be  called  the  International  Underwriters 
Association  (lUA)  of  London.  Because 
this  new  organization  does  not  have  the 
same  eligibility  criteria  as  the  ILU  or 
any  internal  oversight  activities, 
MARAD  was  seeking  input  on  the  best 
method  to  review  and  approve  member 
companies  in  the  future. 

MARAD  received  comments  on  behalf 
of  the  ILU,  Lykes  Lines  Limited,  LLC, 
Keystone  Shipping  Co.,  and  a  group  of 
students  at  Florida  International 
University.  All  commenters  felt  that 
post  merger  ILU  companies  should  be 
subject  to  the  existing  "Other  Foreign 
Underwriters"  requirements  set  out  in 
MARAD's  insurance  regulation  at  46 
CFR  Part  249.5(c).  The  commenters  felt 
that  these  requirements  were 
sufficiently  stringent  to  protect 
MARAD's  interests. 

Based  on  MARAD's  own  internal 
review  and  the  limited  response  to  the 
ANPRM,  MARAD  has  decided  not  to 
proceed  with  a  form  J  rulemaking  on 
this  matter.  Instead.  MARAD  has 
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decided  to  ha  ve  those  interested 
postmerger  U  U  companies  seek 
approval  undjer  the  existing  "Other 
Foreign  Undeirwriters"  procedures  in 
the  existing  rfgulation. 

It  appears  that  most  transitioning  ILU 
member  companies  have  terminated  or 
will  terminat ;  their  ILU  membership  by 
January  1,  19' »9  although  the  ILU  will 
continue  to  e:  List  as  a  management 
company  for  he  ILU  facility.  In  order  to 
provide  a  sm(  loth  transition  and  allow 
for  sufficient  time  for  interested  former 
ILU  members  to  apply  under  46  CFR 
Fart  249.5(c). IMARAD  will  continue  to 


recognize  as  acceptable  security  all 
companies  who  were  members  of  the 
ILU  on  or  before  December  31, 1998, 
and  meet  the  trust  agreement 
requirements,  until  January  1,  2000. 
Although  MARAD  recognizes  that  some 
existing  insurance  contracts  may  run 
longer  than  one  year,  MARAD  believes 
that  a  one  year  grace  period  is  sufficient 
time  for  an  interested  underwriter  to 
obtain  approval  on  an  individual 
company  basis.  In  addition,  MARAD 
will  require  that  any  former  ILU 
company  wishing  to  underwrite  marine 


hull  insurance  on  MARAD  related 
business  must  seek  it's  own  approval 
under  46  CFR  Part  249.5(c)  regardless  of 
the  fact  that  its  parent  company, 
subsidiary  or  affiliate,  may  have  been 
previously  approved  under  46  CFR  Part 
249.5(c). 

By  order  of  the  Maritime  Administrator. 

Dated:  January  5, 1999. 
Joel  C.  Richard, 
Secretary. 
[PR  Doc.  99-423  Filed  1-7-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Research,  Education,  and  Economics; 
Notice  of  Strategic  Planning  Task 
Force  Meeting 

AGENCY:  Research,  Education,  and 
Economics,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States  Department 
of  Agriculture  announces  a  meeting  of 
the  Strategic  Planning  Task  Force  on 
Research  Facilities. 

SUPPLEMENTARY  INFORMATION:  The 
Strategic  Planning  Task  Force  on 
Research  Facilities,  currently  consisting 
of  14  members,  is  scheduled  to  meet  for 
the  seventh  of  eight  planned  meetings. 
The  meeting  is  scheduled  to  be  held  at 
the  River  Inn,  924  25th  Street, 
Washington,  E)C,  begiiming  at  8:00  a.m. 
on  February  24  and  concluding  at  11:00 
a.m.  on  February  26.  The  meeting  will 
be  a  review  of  the  data  collected  by  the 
Task  Force  and  will  continue  discussion 
of  the  draft  report. 

TIMES  AND  DATES:  February  24, 1999, 
8:00  a.m.-5:00  p.m.;  February  25, 1999, 
8:00  a.m.-5:00  p.m.;  and  February  26, 
1999,  8:00  a.m.-ll:00  a.m. 

PLACE:  The  River  hm,  Washington,  DC. 

TYPE  OF  MEETING:  Open  to  the  public. 

COMMENTS:  The  public  may  file  written 
comments  before  or  after  the  meeting 
with  the  contact  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitch  Ceasler,  Project  Director,  Strategic 
Plaiming  Task  Force  on  Research 
Facilities,  Room  344-A  Jamie  L. 
Whitten  Building,  USDA,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0113. 
Telephone  202-720-3803. 


Done  at  Washington,  DC,  this  4th  day  of 
January  1999. 

I.  Miley  Gonzalez, 

Undersecretary,  Research,  Education,  and 
Economics. 

IFR  Doc.  99-360  Filed  1-7-99;  8:45  am) 
BILUNQ  CODE  3410-22-l> 


DEPARTMENT  OF  AGRICULTURE 

Anintal  and  Plant  Health  Inspection 
Service 


[Docket  No.  98-079-2] 

Novartis  Seeds  and  Monsanto  Co.; 
Availability  of  Determination  of 
Nonregulated  Status  for  Sugar  Beet 
Genetically  Engineered  for  Qlyphosate 
Herbicide  Tolerance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  pubhc  of 
our  determination  that  the  Novartis 
Seeds  and  Monsanto  Company's  sugar 
beet  line  designated  as  GTSB77,  which 
has  been  genetically  engineered  for 
tolerance  to  the  herbicide  glyphosate,  is 
no  longer  considered  a  regulated  article 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  Novartis 
Seeds  and  Monsanto  Company  in  their 
petition  for  a  determination  of 
nonregulated  status  and  an  analysis  of 
other  scientific  data.  This  notice  also 
announces  the  availability  of  our 
written  determination  document  and  its 
associated  environmental  assessment 
and  finding  of  no  significant  impact. 
EFFECTIVE  DATE:  December  23,  1998. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comment  received  may 
be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW,  Washington, 
DC,  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
hoUdays.  Persons  wishing  to  inspect 
those  documents  are  asked  to  call  in 
advance  of  visiting  at  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  White,  Biotechnology  and 
Biological  Analysis,  PPQ,  APHIS,  4700 
River  Road  Unit  147,  Riverdale,  MD 


20737-1236;  (301)  734-5940.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  22. 1998,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
98-173-Olp)  ft^m  Novartis  Seeds 
(Novartis)  of  Research  Triangle  Park, 
NC,  and  Monsanto  Company 
(Monsanto)  of  St.  Louis,  MO,  (Novartis/ 
Monsanto)  seeking  a  determination  that 
a  sugar  beet  [Beta  vulgaris  L.)  line 
designated  as  GTSB77,  which  has  been 
genetically  engineered  for  tolerance  to 
the  herbicide  glyphosate,  does  not 
present  a  plant  pest  risk  and.  therefore, 
is  not  a  regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  August  20,  1998,  APHIS  published 
a  notice  in  the  Federal  Register  (63  FR 
44604-44605,  Docket  No.  98-079-1) 
announcing  that  the  Novartis/Monsanto 
petition  had  been  received  and  was 
available  for  public  review.  The  notice 
also  discussed  the  role  of  APHIS,  the 
Environmental  Protection  Agency,  and 
the  Food  and  Drug  Administration  in 
regulating  the  subject  sugar  beet  Une 
and  food  products  derived  from  it.  In 
the  notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
this  sugar  beet  line  posed  a  plant  pest 
risk.  The  conmients  were  to  have  been 
received  by  APHIS  on  or  before  October 
19,  1998.  APHIS  received  one  comment 
on  the  subject  petition  during  the 
designated  60-day  comment  period.  The 
comment  was  from  an  organization 
representing  North  American  sugar  beet 
processors,  and  it  was  in  support  of  the 
petition. 

Analysis 

The  GTSB77  sugar  beet  Une  has  been 
genetically  engineered  to  express  an 
enolpyruvylshikimate-3-phosphate 
synthase  (EPSPS)  enzyme  derived  from 
Agrobacterium  sp.  strain  CP4  (CP4 
EPSPS),  and  the  ''-  D-glucuronidase 
(GUS)  protein  from  Escherichia  coli. 
The  CP4  EPSPS  enzyme  confers 
tolerance  to  the  herbicide  glyphosate, 
and  the  GUS  protein  serves  as  a  marker 
in  the  plant  transformation  process.  The 
subject  sugar  beet  line  also  expresses  a 
novel  protein  known  as  3-4550,  which 
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has  no  know^  biological  activity,  and 
was  apparently  created  when  a 
truncated  glyphosate  oxidoreductase 
[gox)  gene  fu$ed  to  sugar  beet  DNA. 
Expression  of  the  added  genes  is 
controlled  in  part  by  gene  sequences 
derived  from  {the  plant  pathogens 
figwort  mosaic  virus  and  cauliflower 
mosaic  virus.  The  Agrobacterium 
tumefaciens  tiethod  was  used  to 
transfer  the  added  genes  into  the 
parental  prop^etary  sugar  beet  A1012 
line. 

The  subject  sugar  beet  line  has  been 
considered  a  t«gulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  jplant  pathogens.  However, 
evaluation  of 'iield  data  reports  from 
field  tests  of  this  sugar  beet  line 
conducted  under  APHIS  permits  and 
notifications  |ince  1996  indicates  that 
there  were  na  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment  as  a  result  of  the 
environmental  release  of  the  GTSB77 
sugar  beet  lin^. 

Determinatioii 

Based  on  it^  analysis  of  the  data 
submitted  by  Novartis/Monsanto,  and  a 
review  of  oth^r  scientific  data  and  field 
tests  of  the  subject  sugar  beet,  APHIS 
has  determined  that  sugar  beet  line 
GTSB77:  (1)  dibits  no  plant 
pathogenic  piloperties;  (2)  is  no  more 
likely  to  becotne  a  weed  than  herbicide- 
tolerant  sugar;  beet  developed  by 
traditional  breeding  techniques;  (3)  is 
unlikely  to  increase  the  weediness 
potential  for  any  other  cultivated  or 
wild  species  ijvith  which  it  can 
interbreed;  (4)  will  not  cause  damage  to 
raw  or  proces^d  agricultural 
commodities;  and  (5)  will  not  harm 
threatened  or  endangered  species  or 
other  organisi^s,  such  as  bees,  that  are 
beneficial  to  aigriculture,  or  have  an 
adverse  impact  on  the  ability  to  control 
nontarget  insect  pests.  Therefore,  APHIS 
has  concluded  that  the  subject  sugar 
beet  line  and  fjiy  progeny  derived  from 
crosses  with  other  sugar  beet  varieties 
will  be  as  safa  to  grow  as  sugar  beets 
that  are  not  subject  to  regulation  under 
7  CFR  part  34t). 

The  effect  of  this  determination  is  that 
the  Novartis/ljlonsanto  GTSB77  sugar 
beet  line  is  na  longer  considered  a 
regulated  article  under  APHIS' 
regulations  in.  7  CFR  part  340. 
Therefore,  thaj  requirements  pertaining 
to  regulated  abides  under  those 
regulations  nq  longer  apply  to  the 
subject  sugar  \eei  line  or  its  progeny. 
However,  impiortation  of  GTSB77  sugar 
beet  or  seeds  (tapable  of  propagation  are 
still  subject  to  the  restrictions  found  in 


APHIS'  foreign  quarantine  notices  in  7 
CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  {42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  the  Novartis/ 
Monsanto  GTSB77  sugar  beet  line  and 
lines  developed  fi'om  it  are  no  longer 
regulated  articles  imder  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listed  under  FOR 
FUFTTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  30th  day  of 
December  1998. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  99-362  Filed  1-7-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Temporary  Suspension  of  Direct  and 
Guaranteed  Farm  Ownership  and  Farm 
Operating  Loan  Programs  To 
Construct  Specialized  Facilities  Used 
for  Hog  Production 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  temporary  suspension. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  is  annoimcing  a  temporary 
suspension,  effective  on  the  date  of  this 
notice,  of  direct  and  guaranteed  farm 
ownership  and  farm  operating  loan 
financing  for  the  construction  of 
specialized  facilities  used  for  the 
production  of  hogs. 
EFFECTIVE  DATE:  January  8.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Radintz,  Director,  Farm  Loan 
Programs  Loan  Making  Division,  Farm 
Service  Agency,  1400  Independence 
Avenue,  SW,  STOP  0522,  Washington, 
DC  20250-0522.  telephone  (202)  720- 
1632;  email 

Jim Radintz@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

A  specialized  facility,  hereafter 
referred  to  as  a  facility,  is  defined  for  the 
purposes  of  this  temporary  suspension 
as  any  building  or  enclosure  and  related 
equipment  specifically  designed  to 
house,  raise  or  feed  hogs  of  any  size, 
age,  or  market  class. 

This  action  is  necessary  for  USDA  to 
adopt  consistent  policies  to  address  the 
economic  crisis  in  the  pork  industry. 
The  Secretary  of  Agriculture  has  taken 
a  variety  of  administrative  actions  to 
mitigate  the  current  over-supply  and 
historic  low  price  conditions  being 
experienced  by  hog  producers.  It  is 
inconsistent  with  USDA  policies  for 
FSA  to  continue  to  finance  construction 
of  additional  production  facilities 
through  direct  loans  and  loan 
guarantees  while  other  agencies  within 
USDA  expend  resources  to  ameliorate 
over-supply  conditions. 

FSA  is  concerned  that  during  this 
period  of  low  prices,  the  availability  of 
its  credit  programs  may  faciUtate 
additional  production  capacity  that  will 
prolong  the  current  hog  price 
depression.  Additional  capacity  is  also 
likely  to  damage  the  prospects  for  long- 
term  financial  recovery  in  the  industry. 
These  results  would  be  damaging  to 
individual  hog  producers  and  the  public 
interest.  Without  the  moratoriimi,  the 
effect  will  be  increased  Federal  outlays 
as  the  time  necessary  for  USDA 
amelioration  of  over-supply  will  be 
extended.  Producers  will  experience 
continued  severe  financial  stress  and 
delayed  financial  recovery.  Further, 
USDA  is  concerned  that  continued 
financial  stress  on  hog  producers  may 
force  and  accelerate  concentration  of  the 
production,  processing,  and  marketing 
of  hogs  into  fewer  hands.  Such  a 
concentrated  structure  would  result  in  a 
significant  reduction  in  the  diversity  of 
agricultural  production  and  in  the 
independence  of  family  farmers  across 
the  country. 

In  many  cases,  a  producer  would  be 
unable  to  obtain  the  required  capital  for 
new  facilities  were  it  not  for  FSA's 
direct  and  guaranteed  farm  ownership 
and  farm  operating  loan  programs.  Loan 
guarantees  limit  the  loss  risk  to 
commercial  lenders  up  to  95  percent, 
while  qualified  applicants  may  receive 
100  percent  financing  through  the  direct 
loan  program.  The  current  price  levels 
for  hogs  ready  for  slaughter  will  not 
generate  adequate  cash  flow  to  support 
new  loans.  However,  through 
production  contracts  or  other  means, 
some  loan  applicants  may  be  able  to 
meet  loan  repayment  requirements  and 
qualify  for  credit  for  the  construction  of 
new  facilities.  The  Agency  is 
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particularly  mindful  that  the  availability 
of  an  FSA  loan  guarantee  may  induce 
conunercial  lenders  to  finance  facilities 
that  they  would  otherwise  not  consider 
viable  under  current  market  conditions. 

Direct  and  guaranteed  loan 
applications  that  were  received  by  FSA 
county  offices  on  or  before  the  date  of 
this  notice  will  be  processed  through  to 
completion  and  will  not  be  affected  by 
this  temporary  suspension.  Loan 
appUcations  for  purchase,  refinancing, 
maintenance  or  repair  of  facilities 
currently  in  production  will  continue  to 
be  processed,  as  will  loan  requests  for 
operating  loans  for  annual  production 
purposes.  In  all  other  cases,  applications 
will  only  be  processed  when  the 
government's  interest  will  be  imperiled. 
All  other  loan  applications  submitted  to 
FSA  county  offices  during  the 
temporary  suspension  will  be  accepted 
but  held  in  abeyance  imtil  the 
suspension  is  lifted. 

Inis  temporary  moratorium  will  be 
lifted  upon  determination  by  the 
Secretary  that  economic  and  financial 
conditions  have  improved  to  the  extent 
that  USDA  action  is  no  longer  necessary 
to  alleviate  financial  stress  on  hog 
producers. 

Signed  in  Washington,  DC,  on  January  4, 
1999. 

Parks  Shackelford, 

Acting  Administrator,  Farm  Service  Agency. 
(FR  Doc.  99-377  Filed  1-7-99;  8:45  am) 
BIUINQCOOE  3410-Oft-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Ui1>an  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Uiban  and 
Commimity  Forestry  Advisory  Council 
will  meet  in  Washington,  EXI,  February 
18-20, 1999.  The  purpose  of  the 
meeting  is  to  discuss  emerging  issues  in 
urban  and  community  forestry. 
DATES:  The  meeting  will  be  held 
February  18-20, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Doyle  Washington  Hotel,  1500  New 
Hampshire,  NW,  Washington,  DC.  A 
tour  of  local  projects  will  be  given  on 
February  18  fi-om  9.00  a.m.  to  4:00  p.m. 
Individuals  who  wish  to  speak  at  the 
meeting  or  to  propose  agenda  items 
must  send  their  names  and  proposals  to 
Suzanne  M.  del  Villar,  Executive 
Assistant,  National  Urban  and 
Community  Forestry  Advisory  Coimcil, 
20628  Diane  Drive,  Sonora,  CA  95370. 


FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff,  (209)  536-9201. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Persons 
who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided  during  the 
meeting  and  individuals  who  have 
made  written  requests  by  January  29 
will  have  the  opportunity  to  address  the 
Council  at  those  sessions.  Council 
discussions  is  limited  to  Forest  Service 
staff  and  Council  members. 

Dated:  January  4, 1999. 

Larry  Payne, 

Acting  Deputy  Chief,  State  and  Private 
Forestry. 

(FR  Doc.  99-411  Filed  1-7-99;  8:45  am] 

WLUNO  COOE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

AGENCY:  Natural  Resources 
Conservation  Service,  DOA. 

ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  Section  343  of 
Subtitle  E  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(FAIRA)  that  requires  the  Secretary  of 
Agriculture  to  provide  public  notice  and 
comment  under  Section  553  of  Title  5, 
United  States  Code,  with  regard  to  any 
future  technical  guides  that  are  used  to 
carry  out  Subtitles  A,  B,  and  C  of  Title 
Xn  of  the  Food  Security  Act  of  1985  (16 
U.S.C.  3801  et  seq.),  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
of  revisions  to  all  conservation  practices 
in  Section  IV  of  the  Field  Office 
Technical  Guides  (FOTG)  located  in 
Washington  State. 

These  revisions  to  conservation 
practices  in  Section  IV  of  State  technical 
guides  are  subject  to  these  provisions, 
since  one  or  more  could  be  used  as  part 
of  a  conservation  management  system  to 
comply  with  the  Highly  Erodible  Land 
Conservation  or  Wetland  Conservation 
requirements. 

At  this  time,  four  conservation 
practices  are  being  added/and  or  revised 
to  Section  IV  of  the  state's  FOTG's: 

•  Contour  Buffer  Strips:  NRCS  Code 
Niunber:  332. 

•  Riparian  Forest  Buffer:  NRCS  Code 
Number:  391. 

•  Nutrient  Management:  NRCS  Code 
Number:  590. 


•  Best  Management:  NRCS  Code 
Number:  595. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  R.  Easter,  Watershed  Planning 
Team  Leader.  USDA^RCS.  316  West 
Boone  Avenue,  Suite  450,  Spokane,  WA 
99201-2348  Telephone  number:  (509) 
323-2961. 

Dated:  January  4, 1999. 
Frank  R.  Eastar, 

State  Conservationist. 

(FR  Doc.  99-369  Filed  1-7-99;  8:45  am) 

BILIJNQ  COOE  441»-1*-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Information  Systems  Technical 
Advisory  Committee  (ISTAC)  will  meet 
on  January  26  &  27,  1999,  9:00  a.m.,  at 
the  SPA  WAR  Systems  Center,  Catalina 
Boulevard  (Point  Loma  area),  San  Diego, 
California.  Committee  members  and 
visitors  are  asked  to  check  in  at  Visitor 
Reception  before  the  meeting.  The 
public  session  will  be  held  on  January 
26  in  the  Training  Center  Conference 
Room.  The  closed  session  will  be  held 
in  the  Cloud  Room,  Building  33.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  information  systems 
equipment  and  technology. 

January  26 

Public  Session  9:00  am-12:00  pm 

1.  Opening  remarks  by  the  Chairman. 

2.  Discussion  on  alternatives  to  High 
Performance  Computers. 

3.  Update  on  export  regulations, 
including  those  regarding  License 
Exception  CIV  and  encryption  products. 

4.  Update  on  the  Bureau  of  Export 
Administration  Website. 

5.  Comments  on  presentations  by  the 
public. 

January  26  &  27 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  imder  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
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written  stateiients  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  at  public  presentation 
materials  to  CJommittee  members,  the 


Committee  si 
presentation 
forwarded  be! 
address  listec 
Carpenter,  Ac 


gests  that  public 
laterials  or  comments  be 
are  the  meeting  to  the 
!  below:  Ms.  Lee  Ann 
/isory  Committees  MS: 
3886C,  U.S.  Dfepartment  of  Commerce, 
15th  St.  &  Pei^sylvania  Ave.,  NW, 
Washington,  VC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  deteimined  on  October  3, 1997, 
pursuant  to  sqction  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  seriesj  of  meetings  or  portions  of 
meetings  of  these  Committees  and  of 
any  Subcomnpttees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552(c)(1)  shall  be  exempt  from 
the  provision^  relating  to  public 
meetings  founki  in  section  10(a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Acjt.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  tl^e  Notice  of  Determination 
to  close  meetiiigs  or  portions  of 
meetings  of  these  Committees  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  DC.  For  further 
information  o*  copies  of  the  minutes 
call  Lee  Ann  (Jarpenter,  202-482-2583. 

Dated:  Decemper  30, 1998. 
Lee  Ann  Carpe4ter, 

Committee  Liaiapn  Officer. 

(FR  Doc.  99-333  Filed  1-7-99;  8:45  am] 

BILLMGCOOE  3S19-33-M 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Science  Advisory  Board;  Notice  of 
OpenMeetind 

agency:  Offic«  of  the  Under  Secretary 
and  Administrator,  National  Oceanic 
and  Atmosph^c  Administration. 
SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memorandum Idated  September  25, 
1997,  and  is  th|e  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Aljmosphere  on  long-  and 
short-range  strategies  for  research, 
education  and  application  of  science  to 
resource  management.  SAB  activities 
and  advice  wi  1  provide  necessary  input 
to  ensure  that  ^Jational  Oceanic  and 


Atmospheric  Administration  (NOAA) 
science  programs  are  of  the  highest 
quality  and  provide  optimal  support  to 
resource  management. 
TIME  AND  PLACE:  Thursday,  January  28, 
1999  from  8  AM  to  4:30  PM.  The 
meeting  will  take  place  in  the  main 
conference  room  at  the  Clarion  Hotel  & 
Suites,  Downtown  Convention  Center, 
100  SE  4th  Street,  Miami,  FL,  33131. 
AGENDA: 

1.  Update  on  FY99  NOAA  science 
programs  and  budget. 

2.  Overview  of  NOAA-wide  Line 
Office  consensus  research  priorities 
with  focus  on  cross-cutting  initiatives. 

3.  Presentation  of  NOA/i.  Strategic 
Planning  Team  examples  at  a  general 
level  (i.e..  Sustain  Health  Coasts  with 
focus  on  "Harmful  Algal  Blooms"  and 
Advance  Short-Term  Weather  Forecast 
Systems  with  focus  on  "Hurricanes  at 
Landfall"). 

4.  SAB  Discussion  on  NOAA  Strategic 
Planning  related  to  science  priorities. 

5.  SAB  Sub-committee  reports. 

6.  SAB  Discussion  on  NOAA  Science 
Policy  with  reference  to  the  U.S.  House 
of  Representatives  Committee  on 
Science  Report  on  Science  Policy 
("Ehler  Report"),  the  National 
Association  of  State  Universities  and 
Land  Grant  Colleges  fNASULGC) 
"White  Paper",  and  the  National 
Research  Council  (NRC)  report  on 
"Research  Pathways  for  the  Next 
Decade". 

7.  Discussion  on  potential  SAB 
participation  in  NOAA  Science  panel 
Reviews. 

8.  Closing  discussion  on  Priority 
Science-related  issues  for  NOAA  by 
SAB,  with  Sub-Committee  Action  Items, 
Next  Steps  and/or  Preliminary 
Recommendations  identified  as 
appropriate. 

PUBLIC  PARTTCIPATION:  The  meeting  will 
be  open  to  public  participation  with  at 
least  45  minutes  set  aside  during  the 
meeting  for  direct  verbal  comments  or 
questions  from  the  public.  The  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  verbal  or  written 
statements.  In  general,  each  individual 
or  group  making  a  verbal  presentation 
will  be  limited  to  a  total  time  of  five  (5) 
minutes.  Written  comments  (at  least  35 
copies)  should  be  received  in  the  SAB 
Executive  Director's  Office  by  January 
18,  1999,  in  order  to  provide  sufficient 
time  for  SAB  review  prior  to  meeting 
date.  Written  comments  received  by  the 
SAB  Executive  Director  after  January  18 
wil  be  distributed  to  the  SAB,  but  may 
possibly  not  be  reviewed  prior  to  the 
meeting  date.  Approximately  twenty 
(20)  seats  will  be  available  for  the  public 


including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come  first-served  bases. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  P.  Crosby,  Executive  Director, 
Science  Advisory  Board,  NOAA,  NCHB, 
Rm.  5128, 14th  St.  &  Constitution  Ave., 
NW.  Washington,  DC  20230.  (Phone: 
202-482-2977,  Fax:  202-501-3068,  E- 
mail: 
MICHAEL.CROSBY@NOAA.GOV). 

Dated:  December  30, 1998. 
D.  James  Baker, 

Under  Secretary  for  Oceans  and  Atmosphere 
and  Administrator  for  NOAA. 
[FR  Doc.  99-371  Filed  1-7-99;  8:45  am] 
BILUNO  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  122898A] 

Marine  Mammals;  File  No.  P595 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  1004,  issued  to  The  Whale 
Conservation  Institute,  191  Weston 
Road,  Lincoln,  Massachusetts  01773, 
was  amended  to  extend  the  expiration 
date  to  December  31,  1999. 
ADDRESSES:  The  amendment  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Administrator,  Northeast 
Region.  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  (978/281-9250). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro,  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 
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Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  31, 1998. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-418  Filed  1-7-99;  8:45  am] 
BILLINO  CODE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  for  Reevaluation  of  the  White 
River  to  Newport,  Arkansas, 
Navigation  Project 

AGENCY:  Anny  Corps  of  Engineers, 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

SUMMARY:  This  study  supplements  the 
EIS  "White  River  Navigation  to 
Batesville,  Arkansas"  (filed  with  the 
Council  on  Environmental  Quality 
(CEQ)  January  23, 1981).  The  purpose  of 
this  reevaluation  study  is  to  develop  a 
plan  for  improving  navigation  capability 
of  the  lower  White  River,  Arkansas.  The 
work  is  authorized  imder  the  Water 
Resources  Development  Act  (WRDA)  of 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jacqueline  Whitlock,  telephone  (901) 
544-3832,  CEMVM-PM-P,  167  North 
Main  Street  B-202,  Memphis,  TN 
38103-1894.  Questions  regarding  the 
DEIS  may  be  directed  to  Mr.  Erwin 
Roemer,  telephone  (901)  544-0704, 
CEMVM-PM-E. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  feasibility  of  making  navigation 
improvements  on  the  White  River, 
Arkansas,  is  being  studied.  The  area  of 
focus  is  the  White  River  from  Arkansas 
Post  Canal  (River  Mile  10)  upstream  to 
Newport,  Arkansas  (River  Mile  254). 
Studies  involve  reengineehng  and 
design  of  the  existing  project,  possible 
changes  to  existing  reservoir  release 
schedules,  defining  navigation  windows 
to  increase  reliability,  seeking  economic 
optimization,  and  minimizing  adverse 
environmental  impacts.  The  project  was 
authorized  originally  by  the  Rivers  and 


Harbors  Act  of  1892,  although  the 
Federal  government  conducted  snagging 
operations  here  as  early  as  1870.  A 
Navigation  Report  was  prepared  by  the 
Memphis  District  in  1969,  under  section 
107  of  the  Rivers  and  Harbors  Act  of 
1960.  This  resulted  in  chaimel 
improvement  completed  in  1971.  An 
EIS  that  focused  on  existing  project 
maintenance  was  prepared  by  the 
Memphis  District  and  filed  with  CEQ 
June  10,  1976.  In  1979  the  Memphis 
District  produced  a  feasibility  report 
and  final  EIS  ("White  River  Navigation 
to  Batesville,  Arkansas"  May  1979;  filed 
with  CEQ  January  23. 1981)  regarding 
plans  to  further  improve  the  navigation 
channel  to  a  depth  of  9  feet  available 
95%  of  the  time  and  a  bottom  width  of 
200  feet.  The  Water  Resources 
Development  Act  (WRDA)  of  1986  (Pub. 
L.  99-662)  modified  the  project  to 
include  mitigative  and  other  actions 
related  to  the  Fat  Pocketbook  Pearly 
Mussel  and  improving  aquatic  habitat 
through  construction  of  weirs.  The 
WRDA  of  1988  deauthorized  the  project. 
The  WRDA  of  1996  reauthorized  the 
project  and  led  to  the  present 
reevaluation. 

2.  Reasonable  Alternatives 

An  optimal  plan  of  improvement  vfill 
be  devised  including  consideration  of 
four  different  project  perspectives:  (1) 
Existing  conditions,  (2)  future 
conditions  without  Federal 
involvement,  (3)  future  with  the 
authorized  project,  as  earlier  planned, 
and  (4)  future  v^th  an  alternative  plan 
including  optimal  improvements.  These 
alternatives,  including  those  with  no 
action  on  behalf  of  the  U.S. 
Government,  will  be  considered. 

3.  The  Corps  Scoping  Process 

A  public  involvement  program  has 
been  initiated  and  will  be  maintained 
throughout  this  reevaluation.  The  broad 
goal  is  to  identify  significant  issues 
through  an  exchange  of  information  on 
project-related  topics.  Input  will  be 
sought  from  the  public  including 
individuals  and  agencies,  and  &om  the 
private  sector.  Federally  recognized 
American  Indian  tribes  do  not  have 
tribal  lands  at  or  near  the  White  River, 
but  effort  will  be  made  to  consult  groups 
that,  based  on  historic  or  ancestral 
presence,  might  have  interest  in  the 
study.  Status  reports  will  be  made  to 
interested  parties  throughout  the 
reevaluation.  It  is  anticipated  several 
public  scoping  meetings  will  be 
scheduled  within  the  next  year  and 
prior  to  completion  of  draft  SEIS 
document.  These  meetings  will  likely  be 
at  or  relatively  near  the  White  River 
study  area.  The  draft  SEIS  document 


should  be  available  for  review  by  late 
1999.  A  number  of  issues  are 
anticipated  to  be  of  interest  during  the 
scoping  process.  These  issues  are 
known  from  the  original  1979  EIS  and 
fit)m  current  knowledge  of  the  general 
region.  These  include  the  presence  of 
wildhfe  refuge  areas  adjacent  to  the 
project,  the  Fat  Pocketbook  Pearly 
Mussel  and  other  endangered  species, 
weir  construction  to  improve  aquatic 
habitat,  wildlife  and  aquatic  habitat  in 
general,  waterfowl,  water  quality, 
hydrology,  wetlands,  cultural  resources 
including  potential  historic  shipwrecks 
and  sites  potentially  of  interest  to 
American  Indians,  recreation, 
economics,  disposal  of  dredged 
material,  and  the  aesthetics  of  the  lower 
White  River.  Both  positive  and  negative 
impacts  will  be  considered. 
Mary  V.  YonU, 

Ahernate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  99-397  Filed  1-7-99;  8:45  ami 
BILUNQ  COOE  3710-KS-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
8, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address  Werfel 
d@al.eop.gov.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202^651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  SherriU@ed.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  lor  the  deaf* 
(TDD)  may  call  the  Federal  Information 
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Relay  Service !(FIRS)  at  1-800-877-8339 
between  8  a.ii^.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  P^erwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Offic^  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  tQ  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  pi  the  approval  process 
would  defeat  {he  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  at'  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  \|anagement  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containjing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revi^on,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;]  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (I  i)  Respondents  and 
frequency  of  c  iUection;  and  (6) 
Reporting  and  'or  Recordkeeping 
burden.  OMB  nvites  public  comment  at 
the  address  spfecified  above.  Copies  of 
the  requests  aite  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  Januar'  4, 1999. 
Kent  H.  Hannaiyan, 

Leader  Information  Management  Group, 
Office  of  the  Ch^f  Financial  and  Chief 
Information  Offlper. 

Office  of  Eductational  Research  and 
Improvement 

Type  of  Rev,  ew:  New. 

Title:  Schoo  -level  Expenditure 
Survey  Field  Test. 

Frequency:  One  time. 

Affected  Puhlic:  Businesses  or  other 
for-profit;  Not^or-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs.  : 

Reporting  ai^d  Recordkeeping  Hour 
Burden: 

Response^:  525. 
Burden  H0urs:  658. 

Abstract:  This  field  test  would  test  the 
procedures  an<i  an  instrument  for 
collecting  public  school-level 
expenditure  d^ta  from  public  school 
district  financial  officers  and  private 
school  finance  data  from  private  school 
business  officers.  Currently,  national 
school  level  finance  data  are  not 
available  from  any  source.  The  public 


school  component  will  satisfy  the 
mandate  from  Congress  for  the 
development  of  school-level 
expenditure  data  collection.  School- 
level  expenditure  data  would  allow  for 
the  comparison  of  per  pupil 
expenditures,  instructional  £md 
instructional  support  expenditures,  and 
some  program  expenditures  across 
school  types,  sizes,  regions,  and  grade 
levels.  Comparisons  of  the  resource 
allocation  and  private  schools  could 
also  be  made. 

[FR  Doc.  99-332  Filed  1-7-99;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.0040] 

Desegregation  of  Public  Education- 
Equity  Assistance  Center  (EAC) 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1999 

Purpose  of  Program:  To  award  grants 
(cooperative  agreements)  to  operate 
regional  equity  assistance  centers  to 
enable  them  to  provide  technical 
assistance  and  training,  at  the  request  of 
school  boards  and  other  responsible 
governmental  agencies,  on  issues  related 
to  equity  in  edur»tion  on  the  basis  of 
race,  gender,  and  national  origin. 

Eligible  Applicants:  A  public  agency 
(other  than  a  State  educational  agency 
or  a  school  board)  or  private,  non-profit 
organization. 

Deadline  Date  for  Transmittal  of 
Applications:  March  1,  1999. 

Deadline  Date  for  Intergovernmental 
Review:  April  30, 1999. 

Applications  Available:  January  12, 
1999. 

Available  Funds:  $7,344,000. 

Estimated  Range  of  Awards:  $300,000 
to  $1,000,000  per  year. 

Estimated  Average  Size  of  Awards: 
$730,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General. 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80,  81,  82, 
85  and  86;  except  that  34  CFR  75.232 
does  not  apply  to  grants  under  34  CFR 
Part  272;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  270  and  272. 

Priorities 

Invitational  Priorities 

While  applicants  may-propose  any 
project  within  the  scope  of  34  CFR 


272.10,  the  Equity  (Desegregation) 
Assistance  Center  Program  Regulations, 
pursuant  to  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  the  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  the  other  applicants. 

Invitational  Priority  1 — Projects  that 
will  give  priority  to  assisting  public 
school  districts  that  have  been  released 
from  mandatory  desegregation  plans 
and  that  are  seeking  ways  to  maintain  or 
advance  the  voluntary  desegregation  of 
their  schools. 

Invitational  Priority  2 — Projects  that 
will  give  priority  to  assisting  public 
school  districts  that  promote  equity  in 
education  by  providing  opportunities 
for  students  to  learn  how  to  interact  in 
positive  ways  with  students  who  are 
different  from  themselves,  and  to 
overcome  racial  and  ethnic  prejudices. 

For  Applications  or  Information 
Contact:  Sandra  Shever  Brown,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  3C122,  Washington, 
DC  20202-6140.  Telephone  (202)  260- 
2638.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  from  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  this  Document 

Anyone  may  view  this  doctunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/newJitml 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  any  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
doctmients  in  text  copy  only  on  an 
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electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option  G- 
Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  42  U.S.C.  2000c- 
2000C-2,  2000C-5. 

Dated:  January  5, 1999. 
Gerald  N.  Tirozzi, 
Assistant  Secretary,  Elementary  and 
Secondary  Education. 
[FR  Doc.  99-422  Filed  1-7-99;  8:45  am] 

BILUNO  COOE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.23SC] 

Systems-Change  Projects  To  Expand 
Employment  Opportunities  for 
Individuals  With  Mental  or  Physical 
Disabilities,  or  Both,  Who  Receive 
Public  Support;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 1999 

Purpose  of  Program:  To  provide 
financial  assistance  to  model 
demonstration  projects  that  stimulate 
and  advance  systems  change  in  order  to 
expand  employment  outcomes  for 
individuals  with  mental  or  physical 
disabilities,  or  both,  who  are 
participants  in  Federal,  State,  and  local 
public  support  programs. 

Eligible  Applicants:  Consortia 
composed  of,  at  a  minimum,  the  State 
vocational  rehabilitation  agency,  the 
State  welfare  agency,  the  State 
educational  agency,  the  State  agency 
responsible  for  administering  the 
Medicaid  program,  and  an  agency 
administering  an  employment  or 
employment  training  program 
supported  by  the  U.S.  Department  of 
Labor. 

Deadline  for  Receipt  of  Applications: 
May  11, 1999. 

In  order  to  ensure  timely  receipt  and 
processing  of  applications,  an 
application  must  be  received  on  or 
before  the  deadline  date  announced  in 
this  application  notice.  The  Secretary 
will  not  consider  an  application  for 
funding  if  it  is  not  received  by  the 
deadline  date  unless  the  applicant  can 
show  proof  that  the  application  was:  (1) 
sent  by  registered  or  certified  mail  not 
later  than  five  days  before  the  deadline 
date;  or  (2)  sent  by  commercial  carrier 
not  later  than  two  days  before  the 
deadline  date.  An  applicant  must  show 
proof  of  mailing  in  accordance  with  34 
CFR  75.102(d)  and  (e).  Applications 


delivered  by  hand  must  be  received  by 
4:00  p.m.  (Eastern  Time  on  the  deadline 
date.  For  the  purposes  of  this  program 
competition,  the  Secretary  does  not 
apply  34  CFR  74.102(b),  which  requires 
an  application  to  be  mailed,  rather  than 
received,  by  the  deadline  date. 

Note:  All  applications  must  be  received  on 
or  before  the  deadline  date.  This  requirement 
takes  exception  to  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  75.102.  In  accordance  with 
the  Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
this  amendment  to  EDGAR  makes  procedural 
changes  only  and  does  not  establish  new 
substantive  p>olicy.  Therefore,  under  5 
U.S.C.553(b)(A),  proposed  rulemaking  is  not 
required. 

Deadline  for  Intergovernmental 
fleWe  W.July  12, 1999. 

Applications  Available:  January  11, 
1999. 

Available  Funds:  $2,000,000. 

Estimated  Range  of  Awards: 
$250,000-$600,000. 

Estimated  Average  Size  of  Awards: 
$500,000. 

Estimated  Number  of  Awards:  4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
and  85. 

Priority 

The  priority  in  the  notice  of  final 
priority  and  definitions  for  this 
program,  published  in  the  Federal 
Register  on  July  8.  1998  (63  FR  37016), 
apphes  to  this  competition. 

This  priority  is  now  authorized  under 
Title  ni,  section  303(b)  of  the 
Rehabilitation  Act  of  1973,  as  amended. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  selection  criteria 
to  be  used  for  this  competition  wall  be 
provided  in  the  application  package  for 
this  competition. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  3317, 
Switzer  Building,  Washington,  DC 
20202-4725.  Telephone:  (202)  205- 
8351.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 


Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Pedro  Romero,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3316,  Switzer  Building. 
Washington,  DC  20202-4725. 
Telephone:  (202)  205-9797.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wrww.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  OfTice  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  Title  III.  section  303(b) 
of  the  Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  762(b)(3)) 

Dated:  December  22, 1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
|FR  Doc.  99-^20  Filed  1-7-99;  e.45  am] 

BILUNO  CODE  400(M>1-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Science 

Office  of  Science  Financial  Assistance 
Program  Notice  99-09;  Next 
Generation  Internet— Applications, 
Network  Te^iinology,  and  Network 
TesttMd  Partnerships 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 

applications, 

*~ 

summary:  The  Office  of  Advanced 
Scientific  Computing  Research  (OASCR) 
of  the  Officeof  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applicationsifor  the  Next  Generation 
Internet — Applications,  Network 
Technology,  and  Network  Testbed 
Partnerships  program.  The  Next 
Generation  Ifitemet  (NGI)  is  a  multi- 
agency  fedeilil  research  and 
development  program  to  develop,  test, 
and  demonstrate  advanced  networking 
technologies^  and  applications.  This 
particular  re^arch  notice  invites 
research  applications  for  Applications, 
Network  Technology,  and  Network 
Testbed  Partnerships  to  focus  on 
integrating  advanced  applications  with 
leading  edgei  network  research  to  test 
wide  area  data  intensive  collaborative 
computing  technologies  through 
partnerships!  between  the  developers  of 
applications  and  network  researchers. 
DATES:  Applicants  are  encouraged  to 
submit  a  bridf  preappUcation.  All 
preapplications,  referencing  Program 
Notice  99-09,  should  be  received  by 
DOE  by  4:30  P.M.,  E.S.T.,  February  12, 
1999.  A  response  to  the  preapplications 
disctissing  tl^e  potential  program 
relevance  and  encouraging  or 
discouraging  a  formal  application 
generally  will  be  communicated  within 
several  days  of  receipt. 

Formal  apbUcations  submitted  in 
response  to  Uiis  notice  must  be  received 
by  4:30  P.M.,  E.S.T.,  March  31,  1999,  in 
order  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
award  in  fisdal  year  1999. 
ADDRESSES:  Preapplications,  referencing 
Program  Notice  99-09,  should  be  sent 
by  E-mail  to  scott@er.doe.gov. 

Formal  appHcations,  referencing 
Program  Notice  99-09,  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Gratits  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantown.  MD  20874-1290,  ATTN: 
Program  Notice  99-09.  This  address 
must  also  be  lused  when  submitting 
applications  by  U.S.  Postal  Service 
Express  MaiU  any  other  commercial 
overnight  delivery  service,  or  when 


hand-carried  by  the  applicant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Anne  Scott,  Office  of  Science,  U.S. 
Etepartment  of  Energy,  19901 
Germantown  Road,  Germantowrn,  MD 
20874-1290.  telephone:  (301)  903-6368. 
E-mail:  scott@er.doe.gov,  fax:  (301)  903- 
7774.  The  full  text  of  Program  Notice 
99-09  is  available  via  the  Internet  using 
the  following  web  site  address:  http:// 
www.er.doe.gov/production/grants/ 
grants.html 

SUPPLEMENTARY  INFORMATION:  The  NGI 
initiative  is  a  multi-agency  Federal 
research  and  development  (R&D) 
program  that  is  developing  advanced 
networking  technologies,  developing 
revolutionary  applications  that  require 
advanced  networlung,  and 
demonstrating  these  capabilities  on 
testbeds  that  are  100  to  1,000  times 
faster  end-to-end  than  today's  Internet. 
Partnerships  among  academia,  industry, 
and  goverrunents  (Federal,  state,  local, 
and  foreign)  that  will  keep  the  U.S.  at 
the  cutting-edge  of  information  and 
communications  technologies  are 
encouraged.  (E>etails  on  submitting 
applications  involving  partrerships  can 
be  found  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  referenced  below). 
The  strategic  R&D  investments  are 
coordinated  across  the  agencies 
involved  and  are  focused  to  produce  an 
environment  where  advanced 
networking  I^D  breakthroughs  are 
possible.  Information  concerning  NGI 
can  be  found  at  http://www.ngi.gov/. 

Topic  Details 

DOE'S  current  core  programs  in 
network  and  application  research  are 
intended  to  enhance  the  Department's 
ability  to  satisfy  mission  requirements 
through  advanced  technologies  such  as 
distributed  computing,  national 
collaboratories,  remote  access  to 
facilities,  and  remote  access  to  petabyte- 
scale  datasets  with  complex  internal 
structure.  The  DOE  NGI  Applications, 
Network  Technology  and  Network 
Testbed  Partnerships  research  will  focus 
on  integrating  advanced  appUcations 
with  leading  edge  network  research  to 
test  wide  area  data  intensive  and 
collaborative  computing  technologies. 
The  objective  of  this  research  is  to 
enable  more  efficient  and  smarter  use  of 
network  resources,  as  well  as  to  support 
higher  speeds  (that  is,  end-to-end 
capacity). 

The  DOE  encourages  the  submission 
of  applications  for  Applications, 
Network  Technology  and  Network 
Testbed  Piirtnerships  to  address  the 


issues  and  challenges  required  to  create 
persistent  wide  area  data  intensive  and 
collaborative  computing  testbed 
networks.  These  partnerships  should 
combine  the  efforts  of  applications 
programmers,  middleware  developers, 
and  network  researchers  to  create 
persistent  testbed  networks  that  can 
support  the  diverse  set  of  DOE  mission 
critical  applications  described  below. 

The  important  issues  for  applications 
programmers  are: 

•  Support  for  advanced  applications 
that  address  the  needs  of  the  DOE 
community  including,  but  not  limited 
to,  distributed  visualization  of  large  data 
sets,  remote  access  to  Petabyte  scale 
data  archives  of  high  energy  physics 
experiments,  and  distributed 
collaborations  to  study  functional 
genomics. 

•  Definition  of  what  network  services 
(e.g.,  bandwidth,  latency,  QoS)  are 
required. 

•  Definition  of  what  middleware 
services  are  required  to  permit  these 
applications  to  effectively  run  over  wide 
area  networks. 

The  important  issues  for  the 
middleware  developers  are: 

•  Provide  a  rich  set  of  features  that 
applications  can  select  and  use  to  obtain 
the  level  of  service  they  need  to  operate. 

•  Define  the  features  and  the  API's 
necessary  to  allow  the  application  and 
middleware  to  commiuiicate. 

•  IDefine  the  specific  network  service 
calls  that  properly  provision  the 
imderlying  network  for  the  applications 
needs. 

•  Tight  integration  of  the  middleware 
API's  with  the  applications  and  also  the 
physical  services  provided  by  the 
network  layer. 

The  important  issues  for  the  network 
researchers  are: 

•  Integration  of  SAN,  LAN.  MAN,  and 
WAN  technologies  to  create  distributed 
collaboratories. 

•  High  performance  network 
interfaces  for  super-computers  to  enable 
Gbps  data  rates  between  communicating 
applications. 

•  Management  and  control  of  network 
components  (e.g.,  routers,  switches, 
WDM's)  to  dynamically  change  network 
configurations  in  reasonable  time  frames 
(minutes  to  hours). 

•  Integration  of  Differentiated 
Services,  or  other  Quality  of  Service 
functions,  into  wide  area  networks. 

•  Integration  of  these  new 
technologies  into  the  existing 
production  networks  as  rapidly  as 
possible  without  compromising  the 
existing  production  network  services. 

Rimning  advanced  applications  over 
leading  edge  networks  in  a  persistent 
manner  requires  research  and 
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development  in  many  areas.  It  also 
requires  the  joint  efforts  of  applications 
programmers,  middleware  developers, 
and  network  researchers  to  create 
persistent  testbed  networks  that  can 
support  the  diverse  set  of  goals 
described  above.  This  program  notice 
seeks  joint  applications  from  these  three 
communities  to  form  partnerships  to 
address  the  issues  and  challenges 
required  to  create  these  persistent  wide 
area  data  intensive  and  collaborative 
computing  testbed  networks.  Software 
tools  developed  are  expected  to 
interoperate  with  existing  middleware 
tools  as  well  as  those  imder 
development. 

Program  Funding 

It  is  anticipated  that  up  to  $4  million 
will  be  available  for  multiple  awards  to 
be  made  in  FY  1999  in  the  categories 
described  above,  contingent  on  the 
availability  of  appropriated  funds. 
AppUcations  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  the  availability  of 
funds,  progress  of  the  research,  and 
programmatic  needs.  Annual  budgets 
are  expected  to  range  from  $1,500,000  to 
$2,000,000  total  costs. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  preapplication  should 
identify  on  the  cover  sheet  the 
institution.  Principal  Investigator  name, 
address,  telephone,  fax  and  E-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research,  liie 
preapplication  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Next  Generation 
Internet — University  Network 
Technology  Testbeds  Program. 

Preapplications  are  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  appUcation.  Please 
note  that  notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  appUcation. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 


4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
poUcy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non- federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605.  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://wv\rw.er.doe.gov/productioii/ 
grants/grants.html.  The  Project 
Description  must  be  20  pages  or  less, 
exclusive  of  attachments.  The 
application  must  contain  an  abstract  or 
project  summary,  letters  of  intent  from 
collaborators,  and  short  vitaes. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
Part  605.) 

Issued  in  Washington.  DC  on  December  22. 
1998. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  9^390  Filed  1-7-99;  8:45  am] 
BILUNO  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

Office  of  Science  Financial  Assistance 
Program  Notice  99-08;  Next 
Generation  internet — Research  in 
Basic  Technologies 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 
appUcations. 

summary:  The  Office  of  Advanced 
Scientific  Computing  Research  (OASCR) 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  hereby 
aimounces  its  interest  in  receiving 
applications  for  the  Next  Generation 
Internet — Research  in  Basic 
Technologies  program.  The  Next 
Generation  Internet  (NGI)  is  a  multi- 
agency  federal  research  and 


development  program  to  develop,  test, 
and  demonstrate  advanced  networking 
technologies  and  applications.  This 
particular  research  notice  invites 
research  applications  for  innovative, 
fundamental  networking  research  to 
support  DOE-specific  activities  that 
include,  but  are  not  limited  to,  very  high 
speed  interfaces  to  coimect  devices  to 
networks;  protocols  and  techniques  for 
coordinating  multiple,  heterogeneous 
network-attached  devices;  software  to 
allow  applications  to  adapt  to  changing 
network  conditions;  and  network 
performance  characterization. 
DATES:  Applicants  are  encouraged  to 
submit  a  brief  preapplication.  All 
preappUcations,  referencing  Program 
Notice  99-08,  should  be  received  by 
DOE  by  4:30  P.M.,  E.S.T.,  February  12, 
1999.  A  response  to  the  preapplications 
discussing  the  potential  program 
relevance  and  encouraging  or 
discouraging  a  formal  application 
generally  will  be  communicated  within 
several  days  of  receipt. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  P.M.,  E.S.T.,  March  31, 1999,  in 
order  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
award  in  fiscal  year  1999. 
ADDRESSES:  Preapplications,  referencing 
Program  Notice  99-08,  should  be  sent 
by  E-mail  to  hitchcock@er.doe.gov. 

Formal  applications,  referencing 
Program  Notice  99-08,  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64,  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  99-08.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  other  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  appUcant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Hitchcock,  Office  of  Science.  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  telephone:  (301)  903-6767. 
E-mail:  hitchcock©er.doe.gov,  fax:  (301) 
903-7774.  The  full  text  of  Program 
Notice  99-08  is  available  via  the 
Internet  using  the  follovkdng  web  site 
address:  http://www.er.doe.gov/ 
production/grants/grants.html 
SUPPLEMENTARY  INFORMATION:  The  NGI 
initiative  is  a  multi-agency  Federal 
research  and  development  (R&D) 
program  that  is  developing  advanced 
networking  technologies,  developing 
revolutionary  applications  that  require 
advanced  networking,  ar.d 
demonstrating  these  capabilities  on 


1186 


Federal  Register/ Vol.  64,  No.  5 /Friday,  January  8,  1999/Notices 


testbeds  that  are  100  to  1,000  times 
faster  end-to^nd  than  today's  Internet. 
Partnerships  among  academia,  industry, 
and  governments  (Federal,  state,  local, 
and  foreign)  that  will  keep  the  U.S.  at 
the  cutting-edge  of  information  and 
commimicatiDns  technologies  are 
encouraged.  (Details  on  submitting 
applications  Involving  partnerships  can 
be  foimd  in  tjie  Apphcation  Guide  for 
the  Office  of  Science  Financial 
Assistance  Pnogram  referenced  below). 
The  strategic  R&D  investments  are 
coordinated  across  the  agencies 
involved  and  are  focused  to  produce  an 
environment  where  advanced 
networking  RftD  breakthroughs  are 
possible.  Infotmation  concerning  NGI 
can  be  found  at  http://www.ngi.gov/. 

Topic  Detailfl 

DOE'S  current  core  programs  in 
network  and  Application  research  are 
intended  to  enhance  the  Department's 
ability  to  satijfy  mission  requirements 
through  advanced  technologies  such  as 
distributed  cdmputing,  national 
collaboratorias,  remote  access  to 
facilities,  and  remote  access  to  petabyte- 
scale  datasets  with  complex  internal 
structure.  The  DOE  NGI  network 
research  described  in  this  notice  will 
focus  on  developing  network-aware 
middleware  ahd  application  friendly 
tools  and  capabilities  for  its 
applications,  ^s  well  as  continuing 
research  in  high  speed  end  system 
interfaces,  network  management,  and 
difiierentiatedj services.  The  objective  of 
this  research  is  to  enable  more  efficient 
and  smarter  use  of  network  resources,  as 
well  as  to  support  higher  speeds  (that  is, 
end-to-end  ca|)adty). 

The  DOE  ei)courages  the  submission 
of  applications  for  innovative, 
fundamental  Itetworking  research.  The 
DOE  particul4rly  encourages  research  in 
the  following  iareas: 

•  Congestiqn  and  flow  control 
techniques  to  provide  applications  with 
easy-to-use  tools,  capabilities,  and 
interfaces  that  make  efficient  use  of 
advanced  infr^structiue;  for  example, 
reliable  ordered  multicast. 

•  Multi-gigibit  end  system  interfaces, 
analyzers,  an4  switches  along  with 
mechanisms  to  reduce  operating  system 
overhead  for  data  transfers. 

•  Protocols! and  techniques  for 
coordinating  multiple,  heterogeneous 
network-attached  devices. 

•  Techniques  to  support  secure  and 
fair  user  acce^  to  and  use  of  network 
resources,  provide  secure  inter-network 
peering,  perform  accounting/costing, 
and  provide  secure  access  to  on-line 
facilities. 


•  Mechanisms  to  provide  application 
controlled  Class  of  Service  and  QuaUty 
of  Service. 

•  Techniques  for  IP,  ATM,  and  WDM 
network  monitoring  and  analysis. 

•  AppUcati on-friendly,  network- 
awtue  middleware  to  provide  IP,  ATM, 
and  WDM  resource  and  admission 
control,  scheduling,  management, 
prioritization,  accounting  (such  as 
bidding  and  costing),  authentication, 
analysis,  monitoring,  assurance  and 
debugging  mechanisms. 

A  theme  common  to  these  research 
topics  is  the  development  of  "network 
aware"  and  infrastructure  manipulating 
software  in  middleware,  including 
libraries,  system  software  and  tools,  that 
will  be  available  to  the  application 
through  easy-to-use-application 
interfaces.  Research  may  focus  on 
providing  the  "network  aware" 
middleware  support  required  by  DOE 
applications.  These  applications  will  be 
heavily  collaborative  in  nature  and  will 
concurrently  use  distributed  resources 
such  as  supercomputers,  high  end 
storage  systems  with  extremely  large 
scientific  data  sets,  unique  on-line 
facilities,  and  massive,  multi- 
dimensional datasets  in  tele-immersive 
environments.  Software  tools  developed 
are  expected  to  interoperate  with 
existing  middleware  tools  as  well  as 
those  under  development. 

Program  Funding 

It  is  anticipated  that  up  to  $2  million 
will  be  available  for  multiple  awards  to 
be  made  in  FY  1999  in  the  categories 
described  above,  contingent  on  the 
availability  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  writh  out-year 
support  contingent  on  the  availability  of 
funds,  progress  of  the  research,  and 
programmatic  needs.  Annual  budgets 
are  expected  to  range  from  $200,000  to 
$300,000  total  costs. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  preapplication  should 
identify  on  the  cover  sheet  the 
institution,  Principal  Investigator  name, 
address,  telephone,  fax  and  E-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preapplication  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Next  Generation 
Internet — Research  in  Basic 
Technologies  Program. 

Preapplications  are  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  application.  Please 


note  that  notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
pohcy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.er.doe.gov/production/ 
grants/grants.html.  The  Project 
Description  must  be  20  pages  or  less, 
exclusive  of  attachments.  The 
application  must  contain  an  abstract  or 
project  summary,  letters  of  intent  from 
collaborators,  and  short  vitaes. 

(The  catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
Part  605.) 

Issued  in  Washington,  DC  on  December  22. 
1998. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 

(FR  Doc.  99-391  Filed  1-7-99;  8:45  am) 

BILUNG  CODE  64SO-01-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
99-10;  Next  Generation  internet- 
University  Network  Technology 
Testbeds 

agency:  U.S.  Department  of  Energy. 
action:  Notice  inviting  research  grant 
applications. 

summary:  The  Office  of  Advanced 
Scientific  Computing  Research  (OASCR) 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  for  the  Next  Generation 
Internet — University  Network 
Technology  Testbeds  program.  The  Next 
Generation  Internet  (NGI)  is  a  multi- 
agency  federal  research  and 
development  program  to  develop,  test, 
and  demonstrate  advanced  networking 
technologies  and  applications.  This 
particular  research  notice  invites 
research  applications  for  DOE- 
imiversity  technology  testbeds  to  focus 
on  developing  and  testing  techniques 
and  technologies  to  allow  advanced 
network  services  to  be  deployed  across 
interconnected  networks  that  are 
independently  administered. 
DATES:  Applicants  are  encouraged  to 
submit  a  brief  preappUcation.  All 
preapplications,  referencing  Program 
Notice  99-10.  should  be  received  by 
DOE  by  4:30  P.M..  E.S.T.,  February  12, 
1999.  A  response  to  the  preapplications 
discussing  the  potential  program 
relevance  and  encouraging  or 
discouraging  a  formal  application 
generally  will  be  communicated  within 
several  days  of  receipt. 

Formal  appUcations  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  P.M.,  E.S.T.,  March  31, 1999.  in 
order  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
aweird  in  fiscal  year  1999. 
ADDRESSES:  PreappUcations.  referencing 
Program  Notice  99-10.  should  be  sent 
by  E-mail  to  seweryni@er.doe.gov. 

Formal  applications,  referencing 
Program  Notice  99-10.  should  be  sent 
to:  U.S.  Department  of  Energy.  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  99-10.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  other  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Seweryniak,  Office  of  Science, 


U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  telephone:  (301)  903-0071, 
E-mail:  seweryni@er.doe.gov,  fax:  (301) 
903-7774.  The  full  text  of  Program 
Notice  99-10  is  available  via  the 
Internet  using  the  following  web  site 
address:  http://www.er.doe.gov/ 
production/grants/gr  ants.html 

SUPPLEMENTARY  INFORMATION:  The  NGI 
initiative  is  a  multi-agency  Federal 
research  and  development  (R&D) 
program  that  is  developing  advanced 
networking  technologies,  developing 
revolutionary  applications  that  require 
advanced  networking,  and 
demonstrating  these  capabilities  on 
testbeds  that  are  100  to  1,000  times 
faster  end-to-end  than  today's  Internet. 
Partnerships  among  academia,  industry, 
and  governments  (Federal,  state,  local, 
and  foreign)  that  will  keep  the  U.S.  at 
the  cutting-edge  of  information  and 
communications  technologies  are 
encouraged.  (Details  on  submitting 
applications  involving  partnerships  can 
be  found  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  referenced  below). 
The  strategic  R&D  investments  are 
coordinated  across  the  agencies 
involved  and  are  focused  to  produce  an 
environment  where  advanced 
networking  R&D  breakthroughs  are 
possible.  Information  concerning  NGI 
can  be  found  at  http://wvvrw.ngi.gov/. 

Topic  Details 

DOE'S  current  core  programs  in 
network  and  application  research  are 
intended  to  enhance  the  Department's 
ability  to  satisfy  mission  requirements 
through  advanced  technologies  such  as 
distributed  computing,  national 
collaboratories,  remote  access  to 
facilities,  and  remote  access  to  petabyte- 
scale  datasets  with  complex  internal 
structure.  It  is  critical  to  the  Department 
that  these  advanced  technologies  be 
available  not  only  to  sites  directly 
connected  to  the  Department's  backbone 
network  Esnet,  but  also  to  scientists  at 
imiversities  and  industrial  partners  with 
other  types  of  connections  to  the 
Internet  who  are  members  of  research 
communities  important  to  DOE 
missions.  The  DOE  NGI  network 
research  described  in  this  notice  will 
focus  on  developing  and  testing 
techniques  and  technologies  to  allow 
advanced  network  services  to  be 
deployed  across  interconnected 
networks  that  are  independently 
administered. 

The  DOE  encourages  the  submission 
of  applications  for  University  Network 
Technology  Testbeds  to  address  the 
issues  of  deploying  advanced  network 


services  end-to-end  across 
interconnected  autonomous  networks. 
These  partnerships  can  include 
individual  universities,  network 
interconnection  points  such  as 
Gigapops,  and  backbone  network 
service  providers.  It  is  expected  that 
these  partnerships  will  work  with  ESnet 
to  develop  integrated  testbeds  and  the 
associated  management  tools. 

Important  issues  to  be  addressed  in 
these  testbeds  include: 

•  Deployment  of  advanced 
differentiated  services  technology  across 
autonomous  networks  both  when  the 
priority  flow  represents  a  small  fraction 
of  the  available  capability  and  when  the 
priority  flow  is  a  significant  fraction  of 
the  available  capability; 

•  Development  and  testing  of 
advanced  tools  to  manage  "peering"  of 
networks  with  advanced  services; 

•  Cross-domain  implementations  of 
security  and  authentication 
technologies; 

•  Development  and  testing  of  network 
performance  monitoring  and 
characterization  software  which 
applications  can  use  in  this 
environment  to  optimize  their 
performance;  and 

•  Development  of  policy  frameworks 
and  specification  languages  to  facilitate 
the  negotiation  of  capabilities  across 
autonomous  system  boundaries. 

Program  Funding 

It  is  anticipated  that  up  to  $5  million 
will  be  available  for  multiple  awards  to 
be  made  in  FY  1999  in  the  categories 
described  above,  contingent  on  the 
availability  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  the  availability  of 
funds,  progress  of  the  research,  and 
programmatic  needs.  Annual  budgets 
are  expected  to  range  from  $500,000  to 
$2,000,000  total  costs. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  preappfication  should 
identify  on  the  cover  sheet  the 
institution.  Principal  Investigator  name, 
address,  telephone,  fax  and  E-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preapplication  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Next  Generation 
Internet — University  Network 
Technology  Testbeds  Program. 

Preapplications  are  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  application.  Please 


1188 


Federal  Register/ Vol.  64,  No.  5 /Friday,  January  8.  1999 /Notices 


note  that  noti^cation  of  a  successful 
preapplicatioti  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application. 

Applicatioiis  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  impo^ance  as  codified  at  10 
CFR  605.10(d): 

1.  Sdentifio  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  AppUcant's 
Personnel  an^  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget.  ' 

The  evaluation  will  include  program 
policy  factors  buch  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic ineeds.  Note,  external  peer 
reviewers  are  $elected  with  regard  to 
both  their  sciebtific  expertise  and  the 
absence  of  coqflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  tha^  this  is  acceptable  to  the 
investigatorfs)  and  the  submitting 
institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  proems,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  tht  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Prt%ram.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  t^e  World  Wide  Web  at: 
http://www.erldoe.gov/production/ 
grants/grants.html.  The  Project 
Description  must  be  20  pages  or  less, 
exclusive  of  attachments.  The 
application  mi^st  contain  an  abstract  or 
project  summary,  letters  of  intent  from 
collaborators,  and  short  vitaes. 

The  Catalog  of  Federal  Domestic 
Assistance  Nu|nber  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  EREAP  10  CFR  Part  605. 

Issued  in  Was)iington,  DC  on  December  22, 
1998. 

lohn  Rodnejr  Q^k, 

Associate  Director  of  Science  for  Resource 

Management. 

(FR  Doc.  99-392i  Filed  1-7-99;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  PV  Balance  of 
System  Reliability  Analysis: 
Supplemental  Announcement  (05) 

AGENCY:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
ACnON:  Notice  of  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  Renewable  Energy 
and  Energy  Efficiency  Technologies, 
DE-PS36-99GO10383. 

SUmiARY:  The  Photovoltaic  (PV) 
Division  of  the  Department  of  Energy's 
(DOE)  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  is  supporting 
the  issuance  of  this  Supplemental 
Announcement  to  EERE's  Broad  Based 
Sohcitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonstration,  DE-PS36-99GO10383, 
dated  November  9, 1998.  Under  the 
Supplemental  Announcement,  DOE  is 
soliciting  applications  to  analyze  the 
U.S.  Navy's  Power  Electromc  Building 
Block  (PEBB)  technology  to  determine  if 
it  is  a  viable  option  for  PV  applications 
and,  if  so,  establish  a  set  of 
recommendations  to  the  PV  industry 
regarding  methods  to  transfer  this 
technology.  Proposals  are  requested  to 
conduct  an  assessment  and  analysis  of 
power  integrated  circuits/PEBB  devices 
for  PV  Balance  of  System  (BOS) 
applications.  The  work  will  iiK:lude 
assessments  of  the  applicability, 
availability,  and  compatibility  of  the 
power  integrated  circuits  to  insure  that 
the  devices  developed  in  the  PEBB 
program  may  also  be  suited  for  BOS  PV 
power  conditioner  applications  with 
minimal  modifications.  Awards  under 
this  Supplemental  Announcement  will 
be  Grants  with  a  term  of  up  to  12 
months.  Subject  to  funding  availability, 
the  total  DOE  funding  available  under 
this  Supplemental  Announcement  will 
be  $75,000. 

All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  the  week 
of  December  7,  1998.  The  closing  date 
of  the  Supplemental  Annoimcement  is 
January  15,  1999. 
ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 


http://www.eren.doe.gov/golden/ 

solicit.htm.  It  is  DOE's  intention  not  to 

issue  hard  copies  of  the  Supplemental 

Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Motz,  Contract  Specialist,  at  303-275- 

4737,  e-mail  John motz@nrel.gov,  or 

Doug  Hooker,  Project  Officer,  at  303- 
275-4780.  e-mail 
doug hookei^nrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
21, 1998. 

Dated:  December  21, 1998. 
Ruth  Adams, 
Contracting  Officer. 

(FR  Doc.  99-393  Filed  1-7-99;  8:45  am] 
BILUNQCOOE  •460-01^ 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  Innovative 
Technologies  for  Conversion  of 
Biomass  to  Transportation  Fuels: 
Supplemental  Announcement  (02) 

agency:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  Broad  Based 
Sohcitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  Renewable  Energy 
and  Energy  Efficiency  Technologies, 
DE-PS36-99GO10383. 

SUMMARY:  The  Office  of  Fuels 
Development  of  the  Department  of 
Energy's  (DOE)  Office  of  Energy 
Efficiency  and  Renewable  Energy 
(EERE)  is  supporting  the  issuance  of  this 
Supplemental  Announcement  to  EERE's 
Broad  Based  Solicitation  for  Submission 
of  Financial  Assistance  Applications 
Involving  Research,  Development  and 
Demonstration,  DE-PS36-99GO10383, 
dated  November  9, 1998.  Under  the 
Supplemental  Announcement,  DOE  is 
soliciting  applications  to  support 
innovative  technologies  that  will 
increase  the  efficiency  or  lower  the  cost 
of  producing  and  converting  biomass  to 
transportation  fuels.  The  Office  of  Fuels 
E)evelopment  formulates,  executes,  and 
coordinates  a  balanced  and  customer- 
focused  national  program  of  research, 
development,  and  demonstration  of 
technologies  for  the  production  of 
transportation  fuels  from  biomass.  The 
biomass  resources  considered  include 
agricultural  residues,  forestry  wastes, 
and  crops  grown  specifically  for  energy 
applications.  Proposals  are  sought  in 
areas  of  innovative  research  and 
development  of  the  following:  plants 
capable  of  high  biomass  yields;  systems 
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for  culture,  harvests,  and  handling  of 
these  high  yielding  plants;  enzymes  and 
fermentation  organisms  for  the 
production  of  ethanol  from  biomass; 
approaches  for  converting  cellulosic 
biomass  to  ethanol.  Awards  imder  this 
Supplemental  Announcement  will  be 
Cooperative  Agreements  with  a  term  of 
up  to  12  months.  Subject  to  funding 
availability,  it  is  anticipated  the  total 
DOE  funding  available  imder  this 
Supplemental  Aimoimcement  will  be 
$600,000,  with  individual  awards  not  to 
exceed  $150,000  of  DOE  funding.  A 
minimum  Cost  Share  of  20%  of  the  total 
project  cost  is  required  under  this 
Supplemental  Annoimcement. 
All  information  regarding  the 
Supplemental  Annoimcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  the  week 
of  December  7, 1998.  The  closing  date 
of  the  Supplemental  Announcement  is 
January  29, 1999. 
ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http://www.eren.doe.gov/golden/ 
solicit.htm.  It  is  DOE's  intention  not  to 
issue  hard  copies  of  the  Supplemental 
Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  SpedaUst,  at  303-275- 

4737,  e-mail  John motz@nrel.gov,  or 

Doug  Hooker,  Project  Officer,  at  303- 
275-4780,  e-mail 
doug    hookei^lnrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
21, 1998. 

Dated:  December  21, 1998. 
Ruth  E.  Adams, 
Contracting  Officer. 

(FR  Doc.  99-394  Filed  1-7-99;  8:45  am] 
BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 27-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  4, 1999. 

Take  notice  that  on  December  18, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1492,  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP99- 
127-000,  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 


157.212)  for  certification  of  the  Stetson 
Hills  Delivery  Point  (Stetson  Hills)  in 
Maricopa  Coimty  Arizona,  imder  El 
Paso's  blanket  certificate  issued  in 
Docket  No.  CP82-435-O00,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

El  Paso  states  it  installed  Stetson  Hills 
under  Section  311(a)  and  has 
exclusively  used  this  delivery  point  for 
the  firm  transportation  and  delivery  of 
natural  gas  under  part  284,  Subpart  B  on 
behalf  of  Southwest  Gas  Corporation 
(Southwest).  El  Paso  requests 
certification  so  it  can  provide  both  part 
384,  Subpart  B  and  Subpart  G 
transportation  to  Stetson  Hills. 

El  Paso  reports  that  Stetson  Hills, 
which  consists  of  one  2-inch  O.D.  tap 
and  valve  assembly,  with  appurtenant 
faciUties,  was  put  into  service  on 
September  29, 1998.  El  Paso  relates  that 
the  total  cost  of  the  installation  was 
approximately  $12,400,  which 
Southwest  completely  reimbursed  to  El 
Paso. 

El  Paso  states  that  it  will  continue  to 
provide  the  same  firm  service  to  Stetson 
Hills  under  its  August  9, 1991,  firm 
transportation  service  agreement  with 
Southwest.  El  Paso  indicates  the 
quantity  of  gas  to  be  transported  on  a 
firm  basis  is  estimated  to  be  99,287  Mcf 
aimually  and  272  Mcf  per  day  with  the 
end  use  of  the  gas  being  residential.  El 
Paso  states  that  this  authorization  is  not 
prohibited  by  its  existing  tariff.  El  Paso 
also  says  it  has  sufficient  capacity  to 
accomplish  the  deliveries  of  the 
requested  gas  volumes  without 
detriment  or  disadvantage  to  El  Paso's 
other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington  D.C.  20426.  pursuant  to 
Rule  214  of  the  Commission's 
Procedural  Rules  (18  CFR  385.214)  a 
motion  to  intervene  or  notice  of 
intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Unwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-340  Filed  1-7-99;  8:45  am] 

MLUNO  COOC  •n7-«1-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP9a-421-002] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

January  4, 1999. 

Take  notice  that  on  December  23, 
1998.  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  the  following  tariff  sheets 
proposed  to  become  effective  November 
2,  1998: 

Substitute  First  Revised  Sheet  No.  60D 

Iroquois  states  that  this  sheet  was 
submitted  in  compliance  with  the 
Commission's  letter  order  issued  on 
December  8,  1998  in  Docket  No.  RP98- 
421-000.  The  tariff  sheet  included 
herewith  reflects  changes  in  Iroquois' 
notification  to  shippers  of  intra-day 
bumping. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  pariies  to  the 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-347  Filed  1-7-99;  8:45  am) 
WLUNQ  CODE  (rW-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissiorj 

[Docket  No.  CP-99-1 35-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  4. 1996. 

Tcike  notice  that  on  December  22, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch),  20  cieenway  Plaza,  P.O.  Box 
1478,  Housttii,  Texas  77251-1478,  filed 
in  Docket  Nd  CP99-135-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  commission's 
Regulations  ms  CFR  157.205  and 
157.211)  uncier  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  delivsry  point  facilities  in 
Ouachita  Par  sh,  Louisiana,  under 
Koch's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000,  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  tne  request  that  is  on  file 
with  the  Conimission  and  open  to 
public  inspecjtion. 

Koch  proposes  to  construct  and 
operate  delivtery  point  facilities 
consisting  of  pn  8-inch  tap,  meter 
station  and  approximately  0.6  mile  of 
10-inch  pipeline  connecting  to  Koch's 
existing  trans  mission  line  designated  as 
Index  156.  It  s  asserted  that  Koch 
would  use  thi;  facilities  to  deliver  gas 
transported  fpr  Koch  Energy  Trading, 
Inc.,  a  market  affiliate,  to  Koch  Power 
Louisiana,  L.L.C..  a  wholesale  seller  of 
electric  powe  r,  which  is  the  end-user 
and  an  affilia  e.  It  is  explained  that 
Koch  would  ( leliver  15,000  MMBtu 
equivalent  of  natural  gas  on  an  average 
day  and  up  tc  60,000  MMBtu  equivalent 
on  a  peak  daj  on  an  interruptible  basis 
under  Koch's  ITS  Rate  Schedule.  It  is 
estimated  that  the  cost  of  the  facilities 
would  be  $33  0,000.  Koch  states  that  the 
installation  o  the  delivery  point  would 
not  have  a  significant  impact  on  Koch's 
peak  day  or  a  inual  deliveries. 

Any  persor  or  the  Commission's  staff 
may,  within  A  5  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  o  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  mc  tion  to  intervene  or  notice 
of  interventio  [1  and  pursuant  to  Section 
157.205  of  thd  Regulations  under  the 
Natural  Gas  ^  ct  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  tl  le  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  "or  filing  a  protest.  If  a 
protest  is  filec  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  pmtest,  the  instant  request 


shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  99-342  Filed  1-7-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-410-003J 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

January  4, 1999. 

Take  notice  that  on  December  22, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  October  19,  1998. 

Fifth  Revised  Volume  No.  1 

2nd  Sub  Fourth  Revised  Sheet  No.  1805 

Seventh  Revised  Sheet  No.  2707 

Koch  filed  the  above  referenced  tariff 
sheets  to  respond  to  the  Commission's 
Letter  Order  Pursuant  to  375.307(b)(1) 
and  (b)(3)  issued  on  December  9, 1998 
in  Docket  No.  RP98-410. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretaiy. 

[FR  Doc.  99-346  Filed  1-7-99;  8:45  am) 
BILUNG  COOE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Mountain  Petroleum  Corporation; 
Notice  of  Petition  for  Dispute 
Resolution 

January  4, 1999. 

Take  notice  that,  on  December  23, 
1998,  Mountain  Petroleum  Corporation 
(Mountain)  filed  a  letter  disputing  the 


amount  Mountain  owes  K  N  Interstate 
Gas  Transmission  Company  (KNI)  in 
Kansas  ad  valorem  tax  reforms,  i.e.,  a 
petition  for  dispute  resolution  regarding 
ICNI's  refund  claim.  On  January  28, 
1998,  the  Commission  issued  an  Order 
Clarifying  Procedures  (82  FERC  1 61,059 
(1998)].  In  that  order,  the  Commission 
stated  that  producers  (i.e..  First  Sellers) 
could  file  dispute  resolution  requests 
from  the  Commission,  asking  the 
Commission  to  resolve  the  dispute  with 
the  pipeline  over  the  amount  of  Kansas 
ad  valorem  tax  refunds  the  producer 
owes.  Mountain's  petition  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  Commission  issued  an  order  on 
September  10, 1997,  in  Docket  No. 
RP97-369-000  et  aL,  [80  FERC  H  61,264 
(1997);  rehearing  denied  82  FERC 
^  61,058  (1998)]  directing  First  Sellers  to 
refund  Kansas  ad  valorem  tax 
reimbursements,  with  interest,  to  the 
appropriate  pipeline(s),  for  the  period 
ft-om  1983-1988.  The  September  10 
order  also  directed  the  pipelines  to 
serve  each  First  Seller  with  a  Statement 
of  Refunds  Due. 

KNI  served  Mountain  with  a 
$15,848.52  refund  claim  ($5,583.75  of 
principal  and  $10,264.77  of  interest). 
KNI's  May  18,  1998  Refund  Report  to 
the  Commission  shows  that  Mountain 
paid  KNI  $5,778,61,  leaving  a  balance 
due  KNI  of  $10,069.91. 

In  its  December  23  letter  disputing 
KNI's  refund  claim.  Mountain  states  that 
it  calculated  and  paid  KNI  $5,778.61 
($1,713.02  in  principal  and  $4,065.59  in 
interest),  and  that  this  sum  is  the  correct 
Kansas  ad  valorem  tax  refund  amount 
Mountain  owed  KNI.  With  respect  to  the 
$10,069.91  remainder  of  KNI's  refund 
claim.  Mountain  contends  that  it  must 
be  demonstrated  that  the  amount 
Mountain  received  (inclusive  of  tax 
reimbursements)  exceeded  the 
applicable  maximum  lawful  price, 
before  refunds  may  be  ordered. 

Any  person  desiring  to  comment  on 
or  make  any  protest  with  respect  to  the 
above-referenced  petition  should,  on  or 
before  January  25,  1999,  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding,  or  to  participate  as  a  party 
in  any  hearing  therein,  must  file  a 
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motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-344  Filed  1-7-99;  8:45  am) 

BiLUNO  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 90-000] 

National  Fuel  Gas  Distribution 
Corporation;  Notice  of  Filing 

January  4. 1999. 

Take  notice  that  on  December  22, 
1998,  National  Fuel  Gas  Distribution 
Corporation  (National  Fuel  Distribution) 
tendered  for  Bling  a  request  for  limited 
waiver  of  the  Commission's  "shipper 
must  have  title"  policy  as  it  relates  to 
transportation  services  provided  to 
National  Fuel  Gas  Distribution  by 
interstate  pipelines. 

National  Fuel  Gas  Distribution  states 
proceedings  on  its  application  to 
unbundle  its  distribution  services  are 
imder  way  at  the  Pennsylvania  Public 
Utility  Commission  (PaPUC).  National 
Fuel  Distribution  states  that  the  request 
for  limited  waiver  is  necessary  to  enable 
National  Fuel  Distribution  to  implement 
its  retail  unbundling  progr{mi.  National 
Fuel  Distribution  further  states  that 
copies  of  the  filing  have  been  mailed  to 
all  parties  in  the  PaPUC  unbundling 
proceeding  and  each  of  National  Fuel 
Distributor's  interstate  pipeline 
suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  or  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-348  Filed  1-7-99;  8:45  am] 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 92-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 


\ 


January  4,  1999. 

Take  notice  that  on  December  23, 
1998,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing,  to  be  effective  January  23, 1999. 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to  reduce 
the  notice  period  fi-om  15  days  to  5 
business  days  for  firm  shippers  to 
request  changes  in  their  primary  points 
of  receipt  and  delivery  and  to  make 
other  housekeeping  changes  to  reflect 
clarifications  or  correct  inadvertent 
omissions.  Based  on  shipper  requests 
and  Panhandle's  improved 
administrative  process.  Panhandle  is 
able  to  reduce  the  processing  time  for 
firm  shippers  to  request  changes  in 
primary  points  of  receipt  and  delivery. 
Shippers  will  be  allowed  to  request 
such  changes  twice  in  any  thirty  day 
period  giving  them  additional  flexibility 
to  manage  their  needs. 

Panhandle  further  states  that 
clarifications  are  needed  in  two  rate 
schedules.  These  clarifications  do  not 
change  the  characteristics  of  the  service 
or  the  current  administration  of  the  rate 
schedules.  The  revised  tariff  sheets 
clarify  Rate  Schedule  SCT  to  provide 
that  the  transmission  charge  appUes 
only  up  to  shipper's  MDCQ  and  modify 
Rate  Schedule  FS  to  correct  the  date  by 
which  a  shipper  must  reduce  its  storage 
quantity  to  20%  of  the  Maximum  Stored 
Quantity  from  April  1,  the  end  of  the 
traditional  withdrawal  cycle,  to  the  end 
of  the  withdrawal  period  specified  in 
the  service  agreement.  The  flexibility  of 
Rate  Schedule  FS  allows  shippers  to 
select  non-traditional  injection  and 
withdrawal  cycles.  Further 
housekeeping  changes  revise  Section 
2.4(f)  of  the  General  Terms  and 
Conditions  to  clarify  the  information 
available  on  the  electronic  bulletin 
board  relating  to  the  current  posting 
requirements  of  Order  566  and  to 
correct  references. 

Panhandle  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  hours  at 
Panhandle's  office  at  5400  Westheimer 
Court,  Houston,  Texas  77056-5310.  In 


addition,  copies  of  this  filing  are  being 
served  on  all  affected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  99-350  Filed  1-7-99;  8:45  am) 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 28-000] 

Steut>en  Gas  Storage  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  4, 1999. 

Take  notice  that  on  December  21, 
1998,  Steuben  Gas  Storage  Company 
(Steuben),  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP99-1 28-000  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  increase  the 
natural  gas  volumes  and  increase  the 
maximimi  stabilized  reservoir  pressure 
at  the  Adrian  gas  storage  field  in 
Steuben  County,  New  York,  under 
Steuben's  blanket  certificate  issued  in 
Docket  No.  CP96-1 19-000,  et  al., 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

Steuben  proposes  to  increase  the 
maximum  volume  of  natural  gas 
authorized  to  be  stored  in  the  Adrian 
gas  storage  field  from  8,200  MMcf  to 
8,500  MMcf  and  to  increase  the 
maximum  stabilized  reservoir  pressure 
from  2,188  psia  to  2,202  psia.  Steuben 
states  that  it  would  not  cor  struct  any 
new  facihties  in  this  propo:>al.  Steuben 
also  states  that  it  is  now  apparent  that 
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the  Adrian  gas  storage  field's  pore 
volume,  and  thus,  its  storage  capacity  is 
slightly  great<  r  than  was  previously 
estimated  anc  certificated  by  the 
Commission  in  docket  No.  CP89-1684- 
000.  Steuben  lulher  states  that 
rounding  up  t  o  a  new  maximum 
inventory  of  { ,500  MMcf  would  require 
a  slight  increase  in  the  certificated 
maximum  pressure. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
commission  Has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Conmiission'^  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  tha  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  irotest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  pmtest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allovfed  for  filing  a  protest,  the 
instant  reque^  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Wffson,  |r.. 
Acting  Secretary. 
IFR  Doc.  9»-34l  Filed  1-7-99;  8:45  ami 

BiujNG  cooE  crir-oi-M 

departmenJt  of  energy 

I 
Federal  Energy  Regulatory 
Commission 

pocket  No.  RP^191-000] 

Trunldine  Ga$  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1999J 

Take  notice  that  on  December  23, 
1998,  Trunklipe  Gas  Company 
(Trunkline)  tehdered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  ll  the  tariff  sheets  listed  on 
Appendix  A  a  tached  to  the  filing,  to  be 
effective  Janui  ry  23,  1999. 

Tnmkline  siates  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission 'si  Regulations,  is  to:  (1) 
reduce  the  nonce  period  from  1 5  days 
to  5  business  days  for  firm  shippers  to 
request  chang(  ss  in  their  primary  points 
of  receipt  and  delivery;  and  (2)  make 
other  housekeeping  changes  to  reflect 
clarifications  «>r  correct  inadvertent 
omissions.  Bated  on  shipper  requests 
and  Trunklina's  improved 
administrative  process,  Trunkhne  is 
able  to  reduce|the  processing  time  for 
firm  shippers  to  request  changes  in 
primary  point*  of  receipt  and  delivery. 
Shippers  will  je  allowed  to  request 


such  changes  twice  in  any  thirty  day 
period  giving  them  additional  flexibiUty 
to  manage  their  needs. 

Trunkline  further  states  that 
housekeeping  changes  are  required  to 
clarify  the  language  in  the  billing 
section  of  several  Trunkline  rate 
schedules.  Trunkline  is  not  changing  its 
current  billing  procedures  for  these  rate 
schedules.  The  revised  tariff  sheets 
clarify  the  usage  charge  under  Rate 
Schedule  SST  applies  only  up  to 
shipper's  Maximum  Daily  Quantity 
(MDQ),  or  Maximum  Daily  Receipt 
Obligation  (MDRO)  for  gathering, 
(thereafter  the  overrun  rate  applies  in 
accordance  with  the  current  tariff 
language)  and  that  gathering  ovemm 
charges  apply  to  quantities  in  excess  of 
shipper's  MDRO  at  points  of  receipt 
designated  as  gathering  under  Rate 
Schedules  FT,  SST.  EFT,  QNT  and  LFT. 
Other  housekeeping  changes  are 
required  to:  (1)  update  the  point  of 
origin  of  Trunkline's  pipeline  system  on 
the  preliminary  statement;  (2)  modify 
the  definition  of  eligible  points  of 
deUvery  in  Section  2.5  of  Rate  Schedule 
NNS-2  to  be  consistent  writh  the  change 
in  the  applicability  of  Rate  Schedule 
NNS-2.  Pursuant  to  Commission 
authorization  dated  March  3, 1995  in 
Docket  No.  RP95-151-000,  service 
under  this  rate  schedule  is  no  longer 
restricted  to  the  historical  sales 
customers  imder  Trunkline's  former 
tariff. 

Trunkline  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  houjs  at 
TnmkUne's  office  at  5400  Westheimcr 
Court,  Houston,  Texas  77056-5310.  In 
addition,  copies  of  this  filing  are  being 
served  on  all  affected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-349  Filed  1-7-99;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Vildng  Gas  Transmission  Company; 
Notice  of  Application 

January  4,  1999. 

Take  notice  that  on  December  31, 
1998,  Viking  Gas  Transmission 
Company  (Viking)  825  Rice  Street,  St, 
Paul,  Minnesota  55117,  filed  an 
application  in  Docket  No.  CP99-140- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  ACt  for  permission  and 
approval  to  abandon  certain  facilities, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

On  September  3, 1998,  Viking  filed  an 
application  in  Docket  No.  CP99-761- 
000  to  construct  and  operate  five 
seginents  of  24-inch  pipeline  loop 
totaling  45  miles,  to  install  certain 
above-ground  facilities,  including 
crossover  assemblies,  and  to  establish  a 
new  meter  station  (the  1999  Expansion). 
The  1999  Expansion,  located  in  6 
counties  in  Mirmesota,  is  designed  to 
meet  new  requests  for  transportation 
service  and  to  augment  system 
rehability  and  operational  flexibility. 

In  conjimction  with  the  1999 
Expansion  project.  Viking  proposes  in 
the  subject  appfication  to  abandon  its 
existing  Angus  crossover  assembly 
located  in  Polk  County,  Minnesota.  The 
crossover  facihties  consist  of  a  12-inch 
sidevalve,  a  8-inch  blowdown  valve, 
and  approximately  80  feet  of  associated 
24-inch  pipe  together  with  related 
valves  and  fittings.  The  facilities  were 
installed  in  1997,  as  authorized  in 
Docket  No.  CP9  7-93-000  as  part  of  an 
earlier  looping  project.'  Since  terminus 
of  the  earlier  loopline  will  now  be 
extended  southward  as  a  result  of 
looping  proposed  in  Docket  No.  CP98- 
761-000,  the  subject  crossover  assembly 
is  no  longer  needed.  A  new  crossover 
assembly  will  be  installed  at  the 
terminus  of  the  Angus  loopline 
proposed  in  the  1999  Expansion. 
Removing  the  Angus  crossover  assembly 
is  estimated  to  cost  approximately 
$6,000.  The  abandonment  is  an  integral 
part  of  the  1999  Expansion  and  the 
removal  wall  take  place  concurrent  with 


'79  FERC  161.136  (1997). 
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the  new  construction.  Viking  states  that 
the  proposed  abandonment  would  not 
adversely  afiiect  system  operations  or 
affect  service  to  customers. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  January 
14, 1999,  file  writh  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.311) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  parties 
directly  involved.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  fist 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docimients  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  or  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  docimients  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  vdll  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 


whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  hither  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu^,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
imnecessary  for  Viking  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-339  Filed  1-7-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  EG99-1 4-000,  et  al.] 

ECK  Generating,  S.R.O.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  31, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ECK  Generating,  S.R.O. 

[Docket  No.  EG99-14-000] 

Take  notice  that  on  December  18, 
1998.  ECK  Generating.  S.R.O. 
(Applicant),  with  its  principal  offices  at 
iGadno,  Dubska,  Teplama  272  03,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (the  Commission)  an 
amended  application  for  determination 
of  exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations.  The 
Amendment  supplements  the 
Apphcation  filed  on  October  23, 1998, 
to  provide  additional  information. 

The  Application  and  Amendment 
state  that  the  Applicant  is  a  limit 
liability  company  organized  under  the 
laws  of  the  Czech  RepubUc  that  will 
own  a  portion  of  and  lease  a  portion  of 
a  344  MW  generating  plant  near  the  City 
of  Kladno  in  the  Czech  Republic. 
Applicant  states  that  it  will  be  engaged 


directly,  or  indirectly  through  one  or 
more  affiliates,  as  defined  in  Section 
2(a)(ll)(B)  of  PUHCA.  and  exclusively 
in  the  business  of  owning  and  or/ 
operating,  an  undivided  interest  in  this 
facility  and  selling  electric  energy  at 
wholesale  and  making  permitted  foreign 
retail  electric  sales. 

Comment  date:  January  25.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Little  Bay  Power  Corporation 

[Docket  No.  EG99-49-0001 

Take  notice  that  on  December  22, 
1998,  Little  Bay  Power  Corporation,  a 
corporation  organized  under  the  laws  of 
the  State  of  New  Hampshire,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

The  Applicant  states  that  it  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  a  2.9  percent  undivided 
interest  (the  Seabrook  Interest)  in  the 
Seabrook  Nuclear  Power  Plant  (the 
Seabrook  Plant)  and  selling  at  wholesale 
its  entitlement  to  a  pro  rata  share  of  the 
capacity  and  energy  from  the  Seabrook 
Plant.  "The  Seabrook  Plant  is  a  nuclear- 
fueled  electricity  generating  plant 
located  in  Seabrook.  New  Hampshire, 
consisting  of  a  pressurized  water  reactor 
with  a  rated  capacity  of  1,150 
megawatts.  The  Seabrook  Plant  includes 
interconnecting  transmission  facilities 
that  interconnect  the  Seabrook  Plant 
with  the  transmission  facilities  of  Public 
Service  Company  of  New  Hampshire. 
The  Applicant  requests  a  determination 
that,  the  Applicant  will  be  an  exempt 
wholesale  generator  imder  Section 
32(a)(1)  of  the  Public  Utihty  Holding 
Company  Act  of  1935. 

The  Applicant  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission  and  the  New  Hampshire 
Public  Utihties  Commission. 

Comment  date:  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Zhengzhou  Huadeng  Power  Company 
Ltd. 

(Docket  No.  EG99-50-000] 

Take  notice  that  on  December  23, 
1998,  Zhengzhou  Huadeng  Power 
Company  Ltd.  (Huadeng),  a  Chinese 
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cooperative  j6int  venture,  tendered  for 
filing  v^th  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  statius  pursuant  to  Part  365  of 
the  Conmiission's  Regulations. 

Huadeng  isj  a  company  established  for 
the  purpose  <^f  owning  a  55  MW  coal- 
fired  power  piroject  in  Dengfeng 
Municipality,  Henan  Province  (Project) 
for  the  generaition  and  sales  of  wholesale 
electric  powel'  to  utilities  and  retail 
electric  powet'  to  industrial  end  users  in 
the  People's  Republic  of  China.  The 
sponsors  of  tlje  Project  and  their 
respective  Lntjerests  are  as  follows: 
Henan  Dengfeng  Power  Group  Company 
Limited  (Power  Group)  (51%)  and 
Western  Resa|urces  International 
Limited  (A9%). 

Comment  (iate:  January  22, 1999,  in 
accordance  With  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  ^11  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  ^ciuacy  of  the  application. 

4.  Zhengzhouj  Huaxin  Power  Company 
Ltd. 

[Docket  No.  EGJ9-51-0001 

Take  notice  that  on  December  23, 
1998,  Zhengzhou  Huaxin  Power 
Company  Ltd!  (Huaxin),  a  Chinese 
cooperative  jqint  venture,  tendered  for 
filing  with  tht  Federal  Energy 
Regulatory  Cqmmission  an  appUcation 
for  determination  of  exempt  wholesale 
generator  statiis  pursuant  to  Part  365  of 
the  Commissijon's  Regulations. 

Huaxin  is  accompany  established  for 
the  purpose  df  owning  a  55  MW  coal- 
fired  power  pttjject  in  Dengfeng 
Municipality.  Henan  Province  (Project) 
for  the  generation  and  sales  of  wholesale 
electric  powe|  to  utilities  and  retail 
electric  power  to  industrial  end  users  in 
the  People's  Republic  of  China.  The 
sponsors  of  thie  Project  and  their 
respective  interests  are  as  follows: 
Henan  Dengf^g  Power  Group  Company 
Limited  (Power  Group)  (51%)  and 
Western  Resources  International 
Limited  (49%i. 

Comment  date:  January  22, 1999,  in 
accordance  wfth  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  ifdll  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Washington  Water  Power  Company 

(Docket  No.  ER^8-3439-^)00| 

Take  noticejthat  on  December  28. 
1998.  Washington  Water  Power 
Company  (WTfiT),  amended  its  filing  of 
a  revision/repQacement  to  its  Rate 
Schedule  FERC  No.  148  with  the 
Federal  Energy  Regulatory  Commission. 


WWP  requests  an  effective  date  of 
June  22, 1998. 

A  copy  of  this  filing  has  been  served 
upon  The  Spokane  Tribe  of  Indians,  The 
United  States  Bureau  of  Reclamation, 
and  the  Washington  Utilities  and 
Transportation  Commission. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

[Docket  No.  ER99-597-0001 

Take  notice  that  on  December  28, 
1998,  New  England  Power  Company 
(NEP),  tendered  for  filing  an  amendment 
to  its  November  13, 1998,  filing  in  the 
above-referenced  docket.  The  November 
13th  filing  concerned  the  code  of 
conduct  governing  the  relationship 
between  NEP  and  its  affiliates. 

Comment  date:  January  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Great  Bay  Power  Corporation 

[Docket  No.  ER99-1042-000) 

Take  notice  that  on  December  28, 
1998,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  Select  Energy.  Inc., 
and  Great  Bay  for  service  under  Great 
Bay's  revised  Tariff  for  Short  Term 
Sales.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  July  24, 1998,  in 
Docket  No.  ER98-347O-O00. 

The  service  agreement  is  proposed  to 
be  effective  December  22, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER99-1043-O001 

Take  notice  that  on  December  28, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Power  Purchase  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Southern  Company  Services,  Inc.,  for 
the  sale  of  power  under  Entergy 
Services'  Rate  Schedule  SP. 

Comment  date:  January  19. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

[Docket  No.  ER99-1044-OO01 

Take  notice  that  on  December  28, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 


Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies],  tendered  for 
filing  an  amendment  to  its  a  Power  and 
Energy  Agreement  with  Municipal 
Energy  Agency  of  Mississippi,  which 
was  filed  in  Docket  No.  ER99-218  in 
compliance  with  the  Commission's 
order  in  Clarksdale  Public  Utilities 
Conunission  v.  Entergy  Services,  Inc.,  85 
FERC 1 61,268  (1998).  The  amendment 
addresses  compensation  for  losses. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Enter^gy  Services,  Inc. 

[Docket  No.  ER99-1045-000J 

Take  notice  that  on  December  28, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  modified  form  of  Network 
Integration  Transmission  Service 
Agreement  with  itself,  to  cover 
deliveries  under  its  Power  and  Energy 
Agreement  with  Municipal  Energy 
Agency  of  Mississippi.  The  Power  and 
Energy  Agreement  was  filed  in  Docket 
No.  ER99-218  in  compliance  with  the 
Commission's  order  in  Clarksdale 
Public  Utilities  Commission  v.  Entergy 
Services.  Inc.,  85  FERC  1  61,268  (1998). 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER99-1046-0001 

Take  notice  that  on  December  28, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  tendered  for  filing  the 
Second  Amendment  to  the  Agreement 
for  Wholesale  Power  Service  between 
Entergy  Arkansas,  Inc.,  and  Farmers 
Electric  Cooperative  Corporation. 

Comment  date;  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Texas>New  Mexico  Power  Company 

[Docket  No.  ER99-1047-000J 

Take  notice  that  on  December  28, 
1998,  Texas-New  Mexico  Power 
Company  (TNP),  tendered  for  filing 
under  TNP's  Market-Based  Rate  Tariff 
an  executed  Service  Agreement  for 
Negotiated  Market-Based  Rates  and 
companion  Power  Sale  Agreement  with 
Southwestern  Public  Service  Company 
(SPS)  as  the  customer. 

TNP  has  requested  an  effective  date  of 
January  1, 1999,  for  capacity  and  energy 
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sales  by  TNP  to  SPS  at  market-based 
rates  under  these  Agreements.  Service  to 
be  provided  under  these  Agreements  is 
for  one  year. 

A  copy  of  this  filing  was  served  upon 
SPS. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Texas-New  Mexico  Power  Company 

[Docket  No.  ER99-1048-O001 

Take  notice  that  on  December  28, 
1998,  Texas-New  Mexico  Power 
Company  (TNP),  tendered  for  filing  a 
Network  Operating  Agreement  and 
companion  Service  Agreement  for 
Network  Integration  Transmission 
Service  between  TNP  and  Southwestern 
Public  Service  Company  (SPS).  By  these 
Agreements,  TNP  will  provide 
continued  network  integration  network 
transmission  service  to  SPS  for  a  five- 
year  period,  starting  on  January  1, 1999, 
pursuant  to  TNP's  Open  Access 
Transmission  Tariff  on  file  with  the 
Commission. 

TNP  requests  an  effective  date  of 
January  1, 1999,  for  service  to 
commence  under  these  Agreements. 
TNP  requests  waiver  of  the 
Commission's  60-day  notice  period  to 
permit  these  Agreements  to  take  effect 
on  January  1. 

A  copy  of  this  fiUng  was  served  upon 
SPS. 

Comment  date;  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Select  Energy,  Inc. 

(Docket  No.  ER99-1049-000] 

Take  notice  that  on  December  28, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  filing,  a  Service  Agreement 
with  the  Constellation  Power  Source 
under  the  Select  Energy,  Inc.,  Market- 
Based  Rates,  Tariff  No.  1. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  the 
Constellation  Power  Source. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  December 
1, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Monongahela  Power  Co.,  the 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-1 050-000) 

Take  notice  that  on  December  28, 
1998,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 


Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  fiUng  Supplement  No.  43,  to  add 
three  (3)  new  Customers  to  the  Standard 
Generation  Service  Rate  Schedule  under 
which  Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  January  1,  1999,  to 
Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Conmiission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Washington  Water  Power  Company 

[Docket  No.  ER9»-1051-000] 

Take  notice  that  on  December  28, 
1998,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  amendment  to  the  Firm 
Point-to-Point  Service  Agreement  with 
Clearwater  Power  Company  under 
WWP's  Open  Access  Transmission 
Tariff,  Second  Revised  Volume  No.  8. 

WWP  requests  an  effective  date  of 
November  29,  1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Salko  Energy  Services,  Inc. 

[Docket  No.  ER99-1052-000] 

Take  notice  that  on  December  28, 
1998,  Salko  Energy  Services,  Inc.  (SES), 
petitioned  the  Commission  for 
acceptance  of  SES  Rate  Schedule  FERC 
No.  1 ;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

SES  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  SES  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  SES  has  no 
affiliates. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Upper  Peninsula  Power  Company 

[Docket  No.  ER99-1053-0001 

Take  notice  that  on  December  28, 
1998,  Upper  Peninsula  Power  Company 
(UPPCo),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  an  amended  and  restated 
Interconnection  Agreement  executed 
between  UPPCo  emd  the  Marquette 
Board  of  Light  and  Power  (Board).  The 
Intercoimection  Agreement  is  amended 
to  reflect  the  sale  of  a  tie  line  and  related 
facilities  from  UPPCo  to  the  Board. 

UPPCO  requests  that  the  Commission 
accept  this  amended  and  restated 
Interconnection  Agreement  for  filing 
effective  on  the  same  date  as 
Commission  approves  the  Application 
filed  by  UPPCo  in  Docket  No.  EC99-13- 
000  to  transfer  the  subject  transmission 
facihties. 

Comment  date:  January  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-1054-0001 

Take  notice  that  on  December  28. 
1998,  PubUc  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  two 
executed  service  agreements,  with 
UtiliCorp  United  Inc.,  dated  December 
18,  1998,  (one  for  non-firm  and  one  for 
short-term  firm  point-to-point 
transmission  service)  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff.  PNM's  filing  is  available 
for  public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9*-1055-000l 

Take  notice  that  on  December  28, 
1998,  Pubhc  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  an 
executed  service  agreement,  for  electric 
power  and  energy  sales  at  negotiated 
rates  under  the  terms  of  PNM's  Power 
and  Energy  Sales  Tariff,  with  Utah 
Municipal  Power  Agency  (dated 
December  22, 1998).  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  .Mbuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
Utah  Municipal  Power  Agency  and  to 
the  New  Mexico  Public  Utility 
Commission. 

Conunent  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER^9-1 056-000) 

Take  notice  that  on  December  28, 
1998,  Public  Service  Company  of  New 
Mexico  (PNMl,  tendered  for  filing  an 
executed  service  agreement  (dated 
December  3, 1998)  with  Enron  Power 
Marketing,  Inq.  (Enron),  for  short-term 
firm  point  to  doint  transmission  service 
imder  PNM's  Open  Access 
Transmission  Tariff;  and  a  unilaterally 
executed  service  agreement  (dated 
December  22, 1998)  with  Enron  for 
electric  powerl  and  energy  sales  at 
negotiated  rates  under  the  terms  of 
PNM's  Power  and  Energy  Sales  Tariff. 
PNM's  filing  ii  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Copies  of  th^  filing  have  been  sent  to 
Enron  and  to  the  New  Mexico  Public 
Utihty  Commission. 

Comment  d9te:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tbis  notice. 

22.  Niagara  Mbhawk  Power 
Corporation 

[Docket  No.  ER9  9-1057-OOOj 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Corporation 
(Niagara  Moha^vk),  that  effective  the 
January  11. 1969,  Rate  Schedule  FERC 
No.  219.  effective  date  June  19.  1995, 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  isto  be  canceled. 

Notice  of  th0  proposed  cancellation 
has  been  served  upon  CMEX  Energy, 
Inc. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tl^is  notice. 

23.  Niagara  Mphawk  Power  Corp. 

(Docket  No.  ER9p-1058-0OOl 

Take  notice  that  on  December  28, 

1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  effective  January  11, 

1999,  Rate  Schedule  FERC  No.  244, 
effective  date  May  13, 1996,  and  any 
supplements  thereto,  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  Power  Corporation 
is  to  be  canceled. 

Notice  of  th^  proposed  cancellation 
has  been  served  upon  Noram  Energy 
Services. 

Comment  ddte:  January  19, 1999,  in 
accordance  wi^  Standard  Paragraph  E 
at  the  end  of  tl^s  notice. 


24.  Niagara  Mohawk  Po%ver 
Corporation 

[Docket  No.  ER99-1059-000I 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
January  11,  1999,  Rate  Schedule  FERC 
No.  246,  effective  date  May  13, 1996. 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  MidCon  Power 
Services  Corporation. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corpinration 

[Docket  No.  ER99-106O-O00I 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
December  11,  1998,  Rate  Schedule  FERC 
No.  221,  effective  date  May  18,  1995, 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Rainbow  Energy 
Marketing  Corporation. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1061-000] 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
January  11, 1999,  Rate  Schedule  FERC 
No.  217,  effective  date  May  31,  1995, 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Utility  2000 
Energy  Corporation. 

Comment  date:  January  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1062-0001 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
December  11, 1998,  Rate  Schedule  FERC 


No.  211,  effective  date  February  22, 
1995,  and  any  supplements  thereto,  and 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  CNG  Gas  Services 
Corporation. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1063-000] 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
the  January  11, 1999,  Rate  Schedule 
FERC  No.  240,  effective  date  February 
12, 1996,  and  any  supplements  thereto, 
and  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Niagara 
Mohawk  Power  Corporation  is  to  be 
canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  KN  Marketing, 
Inc. 

Comment  date:  January  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1 064-000] 

Take  notice  that  on  December  28, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
January  11, 1999.  Rate  Schedule  FERC 
No.  239,  effective  date  January  2, 1996, 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Conunission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Koch  Power 
Services,  Inc. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Unitil  Power  Corporation 

[Docket  No.  ER99-1065-0001 

Take  notice  that  on  December  28, 
1998,  Unitil  Power  Corporation  in 
accordance  with  Section  35.3, 18  CFR 
35.3,  the  Unitil  Companies,  Concord 
Electric  Company,  Exeter  &  Hampton 
Electric  Company  and  Unitil  Power 
Corp.  (collectively  Unitil),  notified  the 
Commission,  that  due  to  developments 
that  transpired  at  the  state  level,  it  will 
not  move  the  Amended  System 
Agreement  among  Unitil  Power  Corp. 
(Amended  System  Agreement),  into 
effect  on  March  1, 1999. 
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Copies  of  the  filing  were  served  upon 
all  parties  to  the  underlying  proceeding. 

Comment  date;  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-351  Filed  1-7-99;  8:45  am) 
8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention 

January  4, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaration  of 
Intention. 

b.  Docket  No:  DI99-2-000. 

c.  Date  Filed:  Etecember  7, 1998. 

d.  Applicant:  Alaska  Power  & 
Telephone  Company. 

e.  Name  of  Project:  Gartina  Creek 
Hydro  Project. 

f.  Location:  Located  on  Gartina  Creek, 
3  miles  southeast  of  Hoonah  on 
Chuchag  of  Island,  Alaska,  in  sections  2 
and  11,  T.  44  S.,  R.  61  E.,  Copper  River 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)— 825(r). 

h.  Applicant  Contact:  Robert  S. 
Grinun,  President,  Alaska  Power  & 
Telephone  Company,  191  Otto  Street, 
P.O.  Box  222,  Port  Townsend,  WA 
98368,  (360)  385-1733. 

i.  FERC  Contact:  Henry  G.  Ecton, 
(202)  219-2678. 

t  Comment  Date:  February  19, 1999. 
.  Description  of  Project:  The 
proposed  run-of-river  project  will 


consist  of:  (1)  a  27-foot-high,  280-foot- 
long  concrete  gravity  dam;  (2)  a  190- 
foot-long  penstock;  (3)  a  30-foot-wide, 
40-foot-long,  and  20-foot-high  metal 
powerhouse,  containing  two  400- 
kilowatt  generators;  (4)  a  2-mile-long 
12.5  kV  transmission  line;  and  (5) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
apphcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-343  Filed  1-7-99;  8:45  am) 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

January  4, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment 
of  Recreation  Plan  (Exhibit  R)  and 
Project  Boimdary  (Exhibit  G). 

b.  Project  No.:  199-133. 

c.  Date  Filed:  January  4, 1999. 

d.  Applicant:  South  Carolina  Public 
Service  Authority. 

e.  Name  of  Project:  Santee-Cooper. 

f.  Location:  The  proposed  amendment 
would  affect  land  on  Lake  Marion  in 
Orangeburg  County,  SC. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  G.  Denton 
Lindsay,  Jr.,  Property  Management, 
South  Carolina  Public  Service, 
Authority,  P.O.  Box  2946101,  Moncks 
Comer.  SC  29461-2901,  (803)  761-4068. 

i.  FERC  contact:  John  K.  Hannula, 
(202) 219-0116. 

j.  Comment  date:  February  3, 1999. 

k.  Description  of  the  Application: 
South  Carolina  Public  Service  Authority 
(licensee)  requests  Commission 
authorization  to  amend  its  Recreation 
Plan  and  Project  boundary  (exhibits  R 
and  G)  to  reclassify  an  8.6-acre  parcel 
from  Residential  Marginal  to 
Residential.  The  licensee  also  requests 
authorization  to  sell  the  8.6  acres  along 
with  a  2.0-acre  Future  Residential  parcel 
to  the  high  water  contour.  The  licensee 
would  reserve  a  30-foot  control 
easement  above  the  high  water  contour 
and  require  a  75-foot  building  setback 
requirement. 
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1.  This  notite  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Commeiits,  Protests,  or  Motions  to 
Intervene — Atiyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  !of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determinii^  the  appropriate  action  to 
take,  the  Comjmission  will  consider  all 
protests  or  otjjer  comments  filed,  but 
only  those  wlio  file  a  motion  to  a 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  mptions  to  intervene  must 
be  received  oil  or  before  the  specified 
comment  datf  for  the  particular 
application.   | 

Cl.  Filing  amd  Service  of  Responsive 
Docimients — f\ny  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  W  "MOTION  TO 
INTERVENE'  ,  as  applicable,  and  the 
Project  Numhpr  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  number  of  copies  provided 
by  the  Commission's  regulations  to:  The 
Secretary,  Feqeral  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  sp^ified  in  the  particular 
application.    ' 

D2.  Agency]  Comments — Federal, 
state,  and  loo^l  agencies  are  invited  to 
file  comment^  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  bave  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  {Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-34B  Filed  1-7-99;  8:45  am) 

BILUNQ  CO06  6717-01-M 


ENVIRONMEI 

AGENCY 


NT 


AL  PROTECTION 


[ER-FRL-5498-q 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments    , 

Availability  of  EPA  comments 
prepared  December  21, 1998  Through 
December  25, 1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 


under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
10.  1998  (62  FR  17856). 

Draft  EISs 

ERP  No.  D-DOE-E09802-00  Rating 
EC2.  Commercial  Light  Water  Reactor 
for  the  Production  of  Tritiimi  at  one  or 
more  Facilities: 

Watts  Bar  1.  Spring  City,  TN; 
Sequoyah  1  and  2  Soddy  Daisy.  TN; 
Bellefonte  Units  1  and  2,  Hollywood, 
AL,  Approval  of  Permits  and  Licenses, 
TNand  AL. 

Summary:  EPA  had  environmental 
concerns  about  the  project;  and 
requested  more  information  about  the 
comparative  costs  of  the  Tritium 
production  alternatives,  processes,  and 
potential  environmental  impacts. 

ERP  No.  E^-SFW-K65115-CA  Rating 
E02,  Headwaters  Forest  Acquisition  and 
the  Palco  Sustained  Yield  Plan  and 
Habitat  Conservation  Plan, 
Implementation,  Humboldt,  Del  Norte 
and  Mendocino  Counties,  CA. 

Summary:  EPA  expressed 
environmental  objections  and  has 
identified  key  issues  which  need  to  be 
better  addressed  to  fashion  a  more 
environmentally  beneficial  package. 
EPA  key  issues  primarily  focus  on 
improvements  EPA  would  like  to  see  in 
the  aquatics  section  of  the  HCP: 
cumulative  watershed  efl^ects  analysis 
process.  Mass  Wasting  Strategy,  wider 
riparian  buffer  zones  consistent  with 
recent  State  legislation,  road  storm- 
proofing  program  and  wet  weather  road 
use,  herbicide/forest  chemical  use, 
implementation,  compliance,  and 
monitoring. 

ERP  No.  I>-USA-K11092-AZ  Rating 
EC2,  Yuma  Proving  Ground 
Multipurpose  Installation, 
Diversification  of  Mission  and  Changes 
to  Land  Use,  NPDES  General  Permit  and 
COE  Section  404  Permit,  Yuma  and  La 
Pas  Counties,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  due  to  the  lack 
of  detailed  analyses  pertaining  to 
actions  associated  with  implementing 
the  preferred  alternative. 

ERP  No.  D-USA-K26001-HI  Rating 
LO,  Schofield  Barracks  Wastewater 
Treatment  Plant  (WWTP),  Effluent 
Treatment  and  Disposal.  NPDES  Permit 
and  COE  Section  404  Permit,  City  of 
Coimty  of  Honolulu,  Oahu,  HI. 

Summary:  EPA  expressed  a  lack  of 
objection  to  the  proposed  project. 


ERP  No.  D-USN-Kl  1094-00  Rating 
EC2,  Developing  Home  Port  Facilities 
For  Three  NIMTTZ-Class  Aircraft 
Carriers  in  Support  of  the  U.S.  Pacific 
Fleet,  Construction  and  Operation, 
Coronado,  CA;  Bremerton  and  Everett, 
WA,  Pearl  Harbor,  HI. 

Summary:  EPA  expressed 
environmental  concerns  at  the  three 
alternative  sites  in  California  and 
Washington  State  that  were  identified  as 
part  of  the  Proposed  Action  regarding 
dredging  and  dredged  material  disposal; 
impacts  to  marine  water  quality  and 
aquatic  biological  resources;  air  quality; 
pollution  prevention;  and  cumulative 
impacts.  EPA  noted  that  are  dredging 
and  dredged  material  disposal  issues 
that  need  to  be  examined  by  EPA  should 
the  Navy  decide  to  homeport  a  Nimitz- 
class  carrier  at  Pearl  Harbor,  Hawaii. 

ERP  No.  DS-NOA-K9002O-CA  Rating 
EC2,  Coastal  Pelagic  Species  Fishery 
Management  Plan  Amendment  8, 
(Formerly  Known  as  Northern  Anchovy 
Fishery  Management  Plan),  Approval 
and  Implementation,  WA,  CA  and  OR. 

Summary:  EPA  expressed 
environmental  concern  with  potential 
impacts  to  endangered  marine  mammals 
and  birds,  the  minimal  development  of 
stock  recovery  plans  (rebuilding 
program,  pg  B-il),  and  scarcity  of  firm 
data  upon  which  to  base  management 
decisions.  Additional  information  and 
clarification  were  requested  regarding 
EPA  above  concerns. 

ERP  No.  DS-UMC-K24018-CA  Rating 
E02,  Sewage  Effluent  Compliance 
Project,  Updated  and  Additional 
Information,  Implementation,  Lower 
Santa  Margarita  Basin,  Marine  Corps 
Base  Camp  Pendleton,  San  Diego 
County,  CA. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project  based  on  potential 
adverse  impacts  to  waters  of  the  United 
States,  and  special  aquatic  sites.  EPA 
requested  additional  data  and 
assurances  of  mitigation,  to  avoid 
potential  degradation  of  a  riparian 
habitat  mitigation  area  and  a  coastal  salt 
marsh,  fi-om  disposal  of  sewage  effluent. 

Final  EISs 

ERP  No.  F-DOE-J22005-CO  Rocky 
Flats  Environmental  Technology  Site 
Management  of  Certain  Plutonium 
Residues  and  Srub  Alloy  Stored, 
Golden,  CO. 

Summary:  EPA  had  no  comments  on 
the  final  docimient. 

ERP  No.  F-FAA-E51045-FL  Miami 
International  Airport  Master  Plan 
Update  for  the  Proposed  New  Rimway, 
Funding  and  COE  Section  404  Permit, 
Miami-Dade  County,  FL 
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Summary:  EPA  expressed 
environmental  concerns  about  a  number 
of  noise  related  issues  raised  in  the  DEIS 
were  not  adequately  addressed  in  the 
FEIS.  Concern  was  also  expressed  that, 
in  spite  of  significant  noise  to  residents 
near  the  airport,  adequate  mitigation  is 
lacking. 

ERP  No.  F-NOA-L90027-AK 
Kachemak  Bay  National  Estuarine 
Research  Reserve  (KBNERR) 
Management  Plan,  Operations  and 
Development,  Southcentral,  AK. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-USN-E11039-FL  Cecil 
Field  Naval  Air  Station  Disposal  and 
Reuse,  Implementation,  City  of 
Jacksonville,  Duval  and  Clay  Coimties, 
FL. 

Summary:  EPA  had  a  lack  of  objection 
to  the  proposed  project. 

Dated:  January  5, 1999. 
William  D.  Dickeraon, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
|FR  Doc.  99-430  Filed  1-7-99;  8:45  am) 
BtLUNO  CODE  8660  60  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S49S-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202) 564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  December  28, 

1998  Through  December  31, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980523,  FINAL  EIS,  AFS,  CA, 
Sequoia  National  Forest  Trail  System 
Plan,  Emplementation,  Amendment  to 
the  Sequoia  National  Forest  Land  and 
Resource  Management  Plan,  Fresno, 
Kern  £uid  Tulare  Counties,  CA,  Ehie: 
February  01, 1999.  Contact:  Jim 
Whitfield  (209)  784-1500. 

EIS  No.  980524,  DRAFT  EIS,  AFS,  CO, 
South  Fork  Salvage  Analysis  Area, 
Implementation,  Routt  Divide 
Slowdown,  Land  and  Resource 
Management  Plan,  Medicine  Bow- 
Routt  National  Forests,  Hahns  Peak/ 
Bears  Ears  Ranger  District,  Routt 
Coimty,  CO,  Due:  February  22,  1999, 
Contact:  Andy  Cadenhead  (970)  870- 
2220. 

EIS  No.  980525,  FINAL  EIS.  BLM.  WY, 
Carbon  Basin  Coal  Project  Area,  Coal 
Lease  Application  for  Elk  Mountain/ 
Saddleback  Hills,  Carbon  County, 


WY,  Due:  February  01, 1999,  Contact: 
Jon  Johnson  (307) 775-6116. 
EIS  No.  980526,  FINAL  EIS,  FHW,  DC, 
Canal  Road  Entrance  to  the 
Georgetown  University 
Improvements,  Reconstruction 
between  Whitehurst  Freeway  and 
Foxhall  Road,  Washington,  EXD,  Due: 
February  01, 1999,  Contact:  Edward 
Sheldal  (202  523-0163. 

Amended  Notices 

EIS  No.  980487,  HNAL  EIS,  FHW,  WI, 
US  12  Highway  Improvement,  Sauk 
City  to  Middleton,  Funding  and  COE 
Section  404  Permits  Inssuance,  Sauk 
and  Dane  Counties,  WI,  Due:  February 
03. 1999,  Contact:  Richard  Madrzak 
(608)  829-7510. 

Published  FR  12-04-98— Review  Board 
extended. 

Dated:  January  5, 1999. 
William  D.  Dickeraon, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  99-431  Filed  1-7-99;  8:45  am) 
BiLUNOCOOE  esao-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34163;  FRL-6055-0] 

Increasing  Transparency  For  the 
Tolerance  Reassessment  Process; 
Availability  of  Preliminary  Risk 
Assessments  for  Five 
Organophosphates 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  the  Environmental 
Protection  Agency's  process  for  making 
reregistration  eligibility  decisions  for 
the  organophosphate  pesticides  and  for 
tolerance  reassessments  consistent  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  as  amended  by  the  Food 
QuaUty  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  preliminary 
human  health  and  ecological  risk 
assessments  and  related  documents  for 
acephate,  disulfoton,  methamidophos, 
oxydemethon  methyl,  and  pirimiphos 
methyl.  This  notice  also  starts  a  60-day 
public  comment  period  for  the 
preliminary  risk  assessments. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  the  five 
organophosphates  that  have  risk 
assessments  placed  in  the  docket  and 
should  be  limited  to  issues  raised  in 
those  documents.  By  allowing  access 
and  opportimity  for  comment  on  the 


preliminary  risk  assessments,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  euid  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all,  of  these  five  pesticides. 
These  documents  reflect  only  the  work 
and  analysis  conducted  as  of  the  time 
they  were  produced  and  it  is 
appropriate  that,  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 
DATES:  Written  comments  on  these 
assessments  must  be  submitted  on  or 
before  March  9, 1999. 
ADDRESSES:  By  mail,  submit  written 
comments  in  tripUcate  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  F*rograms.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  E>C  20460.  In  person, 
deliver  comments  to:  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  pari  or  all 
of  that  information  as  Confidential 
Business  Information  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice. 

To  request  a  copy  of  any  of  the 
preliminary  risk  assessments  and 
related  documents  listed  in  this  notice, 
contact  or  visit  the  OPP  Pesticide 
Docket  at  the  addresses  given  in  this 
unit,  or  call  (703)  305-5805.  The  Docket 
staff  will  inform  callers  as  to  which  of 
the  documents  can  be  sent  directly  fiY)m 
the  docket  and  which  need  to  be 
requested  fi-om  the  Freedom  of 
Information  Act  Office  due  to  their  bulk. 
The  pubUc  docket  is  available  for  public 
inspection  in  Rm.  119  at  the  Virginia 
address  given  in  this  unit  fit)m  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epa.gov.  Follow  the  instructions 
under  Unit  II.  of  this  document.  No  CBI 
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should  be  submitted  through  e-mail. 
Copies  of  the  preliminary  risk 
assessments  fof  the  five 
organophosph^te  pesticides  may  also  be 
accessed  at:  http:  www.epa.gov/ 
oppsirdl/op. 

FOR  FURTHER  INFORMATION  COflTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Prt)grams,  Environmental 
Protection  Age»icy.  401  M  St..  SW.. 
Washington,  DC  20460;  telephone:  (703) 
308-8004;  e-mail  address: 
angulo.karen@^pa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

EPA  is  makiiig  available  preliminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  tl|e  organophospbate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA  as  amended  by  the  FQPA.  The 
Agency's  preli<ninary  human  health  and 
ecological  effe^  risk  assessments  for 
the  following  f)ve  organophospbate 
pesticides  are  available  in  the 
individual  pesticide  dockets:  acephate, 
disulfoton.  me^amidophos, 
oxydemethon  diethyl,  and  pirimiphos 
methyl. 

Included  in  (he  individual  pesticide 
dockets  are  thej  Agency's  preliminary 
risk  assessments.  As  additional 
comments,  reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  the  five 
organophospbate  pesticides  listed  in 
this  notice.  Th^  Agency  cautions  that 
these  risk  assessments  are  preliminary 
assessments  oiily  and  that  further 
refinements  of  Ithe  risk  assessments  will 
be  appropriate  ifor  some,  if  not  all,  of 
these  five  pesticides.  These  docimients 
reflect  only  Lhq  work  and  analysis 
conducted  as  cjf  the  time  they  were 
produced  and  It  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusion^  they  contain  may 
change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophospbate 
pesticides  are  completed  and  registrants 
are  given  a  30-qay  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  pesticide  dockets.  A  notice  of 
availability  for^subsequent  assessments 
will  appear  in  me  Federal  Register. 

To  provide  v^sers  with  the  most  recent 
information  onj  the  five 
organophosph^tes,  EPA  has  also 
included  in  eatth  docket  the  Agency's 


July  7, 1998,  "Hazard  Assessment  of  the 
Organophosphates"  and  the  Agency's 
July  9, 1998,  "FQPA  Safety  Factor 
Recommendations  for  the 
Organophosphates."  In  general,  these 
two  documents  were  completed  at  a 
different  time  than  the  five  individual 
pesticide  preliminary  risk  assessments 
discussed  in  this  notice.  The  Agency 
notes  that  where  the  preliminary  risk 
assessments  are  inconsistent  with  the 
Hazard  Assessment  and  FQPA 
Assessment,  these  Assessments  will 
supersede  the  relevant  portions  of  the 
preliminary  risk  assessments  and  will 
be  incorporated  into  the  revised 
individual  pesticide  risk  assessments. 
The  Agency  also  notes  that  these 
docimients  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced,  and  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 

The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
chemicals  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agency's 
risk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  vdthin  the  preliminary 
risk  assessments  and  associated 
documents.  EPA  will  provide  other 
opportimities  for  public  comment  on 
other  science  issues  associated  with  the 
organophospbate  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportunity 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportujiity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  March  9, 1999  at  the 
address  given  under  "ADDRESSES." 
Comments  will  become  part  of  the 
Agency  record  for  each  individual 
pesticide  to  which  they  pertain. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  the 
following  docket  control  numbers. 
When  submitting  written  or  electronic 
comments  regarding  the  five 
organophosphates,  use  the  following 
dcxJcet  control  numbers: 


Chemical 

OPP  Docket  no. 

Acephate 
Disulfoton 
Methamkjophos 
Oxydemethon  mettiyl 
Pirimiphos  methyl 

OPP-34164 
OPP-34165 
OPP-34166 
OPP-34167 
OPP-34168 

A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Conmient  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number 
OPP-34163.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  January  4, 1999. 

Jack  E.  Housenger, 

Director,  Special  Beview  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  99-428  Filed  1-7-99;  8:45  am) 

BU.UNO  COOe  66«0-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6217-4] 

Proposed  CERCLA  Amended 
Administrative  De  Minimis  Settlement; 
American  Chemical  Services  Site 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(g)(4]  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(g)(4),  notice  is  hereby  given  of  a 
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proposed  amended  administrative  de 
minimis  settlement  for  recovery  of  past 
and  projected  future  response  costs 
concerning  the  American  Chemical 
Service  Site  in  Griffith,  Indiana  with  the 
following  settling  parties:  Interconex, 
Inc.,  Kfilprint  Inc.,  La-Z-Boy  on  behalf  of 
Rose  Johnson  AKA  Rose,  I.K.I 
Manufacturing  Co.  Inc.,  American  Tara 
Corporation,  Beech  &  Rich,  Inc.,  Bodine 
Electric  Co.  and  Carl  Gore  Printing  Co. 
The  settlement  requires  the  settling 
parties  to  pay  a  total  of  $33,593.43  to  the 
ACS  Special  Accoimt  urithin  the 
Hazardous  Substance  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
sections  106(a)  and  107(a)  of  CERCLA, 
42  U.S.C.  9607(a)  and  section  7003  of 
the  Resources  Conservation  and 
Recovery  Act  (RCRA)  42  U.S.C.  6973. 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  n  W.  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Comments  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  11  W. 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Nicole 
Cantello,  U.S.  Enviroimiental  Protection 
Agency,  11  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Comments 
should  reference  the  American 
Chemical  Service  Site,  Griffith,  Indiana 
and  EPA  Docket  No.  V-W-94-C-255 
and  should  be  addressed  to  Nicole 
Cantello,  U.S.  Environmental  Protection 
Agency,  Mail  Code  C-14J. 

FOR  FURTHER  INFORMIATION  CONTACT: 
Nicole  Cantello,  U.S.  Enviroimiental 
Protection  Agency,  Mail  Code  C-14J,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Dated:  December  23, 1998. 
Wendy  L.  Canney, 

Acting  Director,  SuperFund  Division,  Region 
5. 
(FR  Doc.  99-427  Filed  1-7-99;  8:45  am) 

BILUNO  COOe  6660-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

December  24, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  nqt  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  oirrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  vdth 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  8, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Intemet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0062. 

Title:  Application  for  Authorization  to 
Construct  New  or  Make  Changes  in  an 
Instructional  Television  Fixed  and/or 
Response  Station(s),  or  to  Assign  or 
Transfer  Such  Station(s). 

Form  Number:  FCC  330. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Respondents:  Business  and  other  for- 
profit  entities;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  500  hours. 

Total  Annual  Costs:  $675,000. 

Needs  and  Uses:  FCC  Form  330  is 
used  to  apply  for  authority  to  construct 
a  new  or  make  changes  in  an 
Instructional  Television  Fixed  or 
response  station  and  low  power  relay 
station,  or  for  consent  to  license 
assignment  or  transfer  of  control. 

The  Commission  has  revised  the  FCC 
Form  330  to  facilitate  electronic 
application  processing  by  replacing 
narrative  exhibits  with  a  series  of  "yes/ 
no"  questions. 

The  data  are  used  by  FCC  staff  to 
determine  if  the  applicant  meets  basic 
statutory  requirements  and  is  qualified 
to  become  a  licensee  of  the  Commission. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-410  Filed  1-7-99;  8:45  am) 

BILUNO  COOE  (712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-08-21-E  (Auction  No.  21); 
DA  98-2582] 

Location  and  Monitoring  Service 
Auction;  Waiver  of  Electronic  Filing 
Requirement 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  will  hold  an 
auction  for  528  multilateration  Location 
and  Monitoring  Service  licenses  to 
operate  in  the  902-928  MHz  band.  This 
Public  Notice  announces  that  the 
Wireless  Telecommunications  Bureau 
waives  the  electronic  filing  requirement 
for  Location  and  Monitoring  Service 
short-form  (FCC  Form  175)  applications. 
DATES:  The  Location  and  Monitoring 
Service  auction  wall  begin  on  February 
23,  1999.  The  deadline  for  filing  short- 
form  (FCC  Form  175)  appUcations  is 
January  25,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Garland  or  Kenneth  Burnley, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  a  Public  Notice  released  on 
December  23, 1998.  The  complete  text 
of  this  Public  Notice  is  available  for 
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inspection  and!  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street,  N.W.,  Room  239, 
Washington,  DlC  and  also  may  be 
purchased  frori  the  Commission's  copy 
contractor,  Intamational  Transcription 
Services.  (202)1857-3800,  fax  (202)  857- 
3805,  1231  20tli  Street,  N.W., 
Washington,  DlC.  20036.  In  addition, 
copies  of  the  P^iblic  Notice  may  be 
retrieved  from  ^le  FCC  Worid  Wide 
Web  Auctions  kite  at  http:// 
www.  fcc.gov /\|tb/  auctions. 

Synopsis  of  th^  Public  Notice 

A.  Introductioi 

1 .  By  public  tiotice  dated  November 
10, 1998,  the  Wireless 
Telecommunications  Bureau  ["Bureau") 
postponed  the  commencement  of  the 
multilateration]  Location  and  Monitoring 
Service  ("LMS*')  auction  to  February  23, 
1999.  See  "Wireless 

Telecommunications  Bureau  Postpones 
December  15.  1998  Auction  Date  for  528 
Multilateration  Location  and  Monitoring 
Service  Licenses;  Commencement  of  the 
Auction  Postponed  to  February  23, 
1999,"  Public  Notice,  63  FR  63,730 
(November  16,  ^1998)  ["IMS 
Postponement  Public  Notice").  Thus, 
the  short-form  (FCC  Form  175) 
application  deadline  was  postponed 
from  Novembet  16,  1998  to  January  25, 
1999.  As  a  result  of  this  postponement, 
applicants  are  ^ow  required  to  file 
applications  elfctronically.  Beginning 
January  1, 1990,  all  short-and  long- form 
applications  must  be  electronically 
filed.  47  CFR  l,2105(a)  and  1.2107(c). 

2.  In  order  tolavoid  any  uncertainty 
regarding  filing  requirements  that  may 
result  from  this;  postponement,  the 
Bureau  hereby  waives  the  electronic 
filing  requirement  for  LMS  short-form 
applications  aqd  will  accept  manually- 
filed  applications.  Nevertheless,  the 
Bureau  strongly  encourages  potential 
applicants  to  utilize  electronic  filing  for 
the  filing  of  their  short-form 
applications.  The  electronic  filing  of 
short-form  app^cations  is  in  the  best 
interest  of  auction  participants,  as  well 
as  members  of  the  public  monitoring 
Commission  auctions.  The  electronic 
filing  requirement  for  long-form 
applications  reinains  in  force. 

3.  The  windojw  for  filing  the  FCC 
Form  175  is  notv  open  and  will  remain 
open  until  5:30  p.m.  ET  on  January  25, 
1999.  Previously  filed  electronic 
applications  wj  ll  remain  intact. 


Federal  Communications  Commission. 
Amy  Zoslov, 

Chief,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau. 
(FR  Doc.  99-421  Filed  1-7-99;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  63  FR  71928. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  2:00  P.M.— January  13. 

1999. 

CHANGE  IN  THE  MEETING:  Addition  to  the 

CLOSED  portion  of  the  meeting.  Item 

3 — Fact  Finding  Investigation  No.  23 — 

Ocean  Common  Carrier  Practices  in  the 

Transpacific  Trades — Submission  of 

Report. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 

523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-554  Filed  1-6-99;  3:37  pm] 

BtLUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Discontinuance 

SUMMARY.  Background.  Notice  is  hereby 
given  of  the  discontinuance  of  an 
information  collection  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  imder  OM6  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public). 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  McLaughlin — Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452- 
3829). 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860). 

Discontinuation  of  the  following 
report: 

1.  Report  title:  Advance  Report  of 
Deposits 
Agency  form  number.  FR  2001 
OMB  Control  number.  7100-0087 
Effective  Date:  Monday,  January  11, 
1999 


Frequency,  weekly 

Reporters:  depository  institutions 

Annual  reporting  hours:  26,957 

Estimated  average  hours  per  response: 
0.96 

Number  of  respondents:  540 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a)  and  461)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  This  report  collects  advance 
information  on  selecfed  items  on  the 
Report  of  Transaction  Accoimts,  Other 
Deposits  and  Vault  Cash  (FR  2900;  OMB 
No.  7100-0087)  fi-om  a  sample  of  FR 
2900  respondents  on  a  weekly  basis. 
These  data  were  essential  in 
constructing  estimates  of  aggregate 
required  reserves  and  vault  cash  for  the 
reserve  maintentmce  period.  Since  the 
Federal  Reserve's  change  to  lagged 
reserve  requirements  earlier  this  year, 
these  data  are  no  longer  essential.  On 
Monday,  January  11, 1999,  current 
respondents  will  submit  their  final  FR 
2001  report,  with  totals  for  the  six-day 
period  ending  Sunday,  January  10, 
1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4, 1999. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  99-389  Filed  1-7-99;  8:45AM] 

BMng  Cod*  ttlO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
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question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  22,  1999. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthuir  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  South  Plains  Financial.  Inc., 
Lubbock,  Texas,  and  South  Plains 
Delaware  Financial  Corporation,  Dover, 
Delaware;  to  engage  de  novo  through 
their  subsidiary,  ARC  Check  Cashing, 
Inc.,  Lubbock,  Texas,  in  check  cashing 
services,  see  Board  Orders  84  Fed.  Reg. 
Bull.  481  (1998)  and  76  Fed.  Reg.  Bull. 
860  (1990);  in  wire  transmission 
services,  see  Board  Orders  81  Fed.  Reg. 
Bull.  974  (1995)  and  81  Fed.  Reg.  Bull. 
1130  (1995);  in  bill  payment  services, 
see  Board  Order  84  Fed.  Reg.  Bull.  481 
(1998);  in  issuing  and  selling  consumer 
payment  instruments,  pursuant  to  § 
225.28(b)(13)  of  Regulation  Y  and  Board 
Order  84  Fed.  Reg.  Bull.  481  (1998);  in 
credit  and  credit  related  activities, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y;  in  government  services  distribution, 
see  Board  Order  84  Fed.  Reg.  Bull.  481 
(1998)  and  Board  Order  71  Fed.  Reg. 
Bull.  168  (1985)  and  §  225.28(b)(6)  of 
Regulation  Y;  and  in  incidental 
activities,  see  Board  Order  84  Fed.  Reg. 
Bull.  481  (1998). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-336  Filed  1-7-99;  8:45  am] 
BILUNG  CODE  6M(M>1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
January  13,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  6, 1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-484  Filed  1-6-99;  10:36  am] 

BiLUNQ  COOE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Proposed  Collection;  Comment 
Request 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  (PRA),  the  Federal  Trade 
Commission  (FTC)  is  inviting  comments 
on  proposed  three  year  extensions  of 
Paperwork  Reduction  Act  clearance  for 
information  collection  requirements 
associated  with  five  Commission  rules. 
The  FTC  is  also  inviting  comments  on 
the  extension  of  clearance  for 
collections  of  information  associated 
with  FTC  administrative  or  procedural 
tasks. 

This  request  is  solely  for  extensions  of 
current  collections  of  information;  no 
amendments  or  changes  to  these  rules  or 
the  collection  requirements  contained 
therein  are  being  proposed  by  this 
notice.  Any  adjustments  to  burden 
hours  are  due  solely  to  changes  in  the 
market-place  or  the  practices  of  the 
industries  involved. 
DATES:  Comments  must  be  filed  by  (60 
days  firom  the  date  of  this  publication). 
ADDRESSES:  All  comments  should  be 
identified  as  responding  to  this  notice 
and  should  be  sent  to  Elaine  W. 
Crockett,  Attorney,  Office  of  the  General 
Counsel,  Room,  598,  600  Pennsylvania 
Avenue,  NW.,  20580.  Telephone:  (202) 
326-2453.  Fax:  (202)  326-2477.  E-mail: 
ecrockett@ftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  proposed  extensions  of  the 
information  requirements  should  be 
addressed  to  Elaine  W.  Crockett  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  5  CFR  1320.8(d)(1),  the  FTC 


is  seeking  comments  concerning  the 
proposed  extensions  in  order  to:  (1) 
Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  FTC,  including  whether 
the  information  will  have  practical 
utility;  (2)  Evaluate  the  accuracy  of  the 
FTC's  estimates  of  the  burdens 
associated  with  each  proposed 
collection  of  information,  including  the 
validity  of  the  methodologies  and 
assumptions  used;  (3)  Enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collections 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

1.  Title:  FTC  Hart-Scott-Rodino 
("Premerger  Notification")  Rules  and 
Form,  16  CFR  Parts  801-803— (ONfB 
Control  Number  3084-0005) — Extension 

The  Antitrust  Improvements  Act 
Notification  and  Report  Form  ("Report 
Form"  or  "Form")  implements  the 
notification  requirement  contained  in 
the  Premerger  Notification  Rules,  16 
CFR  parts  801-803  (1998)  and  section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a. 
Under  the  Act  and  its  associated  rules, 
certain  parties  contemplating 
acquisitions  of  a  specified  size  must 
notify  the  FTC  and  the  Antitrust 
Division  of  the  Department  of  Justice 
("the  enforcement  agencies")  and  wait 
for  30  days  (or,  in  the  case  of  a  cash 
tender  offer,  1 5  days)  before 
consummating  the  transaction.  The  FTC 
has  established  the  Report  Form  as  the 
means  for  accomplishing  the 
notification  mandated  by  the  Act.  The 
Report  Form  provides  the  enforcement 
agencies  with  the  information  needed  to 
make  prompt,  preliminary 
determinations  of  the  antitrust 
implications  of  the  reported 
transactions. 

On  June  14, 1994,  the  FTC  pubUshed 
a  Federal  Register  Notice  in  which  it 
proposed  certain  changes  to  the  Report 
Form.  59  FR  30545.  At  that  time,  the 
FTC  requested  comments  on  any 
paperwork  burdens  imposed  by  those 
changes.  Id.  at  30588.  Based  on 
comments  received  in  response  to  the 
Notice,  as  well  as  other  input  from 
interested  parties,  the  enforcement 
agencies  are  continuing  their  review  of 
the  Report  Form.  Any  future  proposal  to 
change  the  Form  as  a  result  of  this 
review  will  include  a  request  for 
comments  on  any  paperwork  burdens 
imposed  by  the  proposal. 


\ 
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This  request Js  for  an  extension  of  the 
Rules  and  the  Form  as  they  currently 
exist.  This  notice  proposes  no 
amendments  o^  changes  to  the  Rules  of 
the  Form,  nor  does  it  address  any  of  the 
changes  proposed  in  1994.  The  purpose 
of  this  notice  is  simply  to  comply  with 
those  PRA  requiirements  that  will  allow 
the  Report  Fonii  to  be  used  in  its  current 
format  pending  any  amendments  to  the 
Rules  or  Form. 

Estimated  Aitnual  Burden  Hours:  The 
total  estimated  burden  associated  with 
completing  and  Bling  the  Form  is 
260,443  hours  (^ased  on  fiscal  year  1997 
figiires).  We  have  estimated  that, 
depending  on  aj  number  of  different 
factors,  it  takes  anywhere  from  8  to  160 
hours  to  complete  and  file  the  Form.' 
The  average,  babed  on  historical 
experience,  is  approximately  39  hours. 
In  certain  circu|nstances,  only  an  index 
or  copies  of  filings  made  with  another 
regulatory  agency  are  required  to  be 
submitted  to  the  FTC  in  Ueu  of  the  Form 
("index  filing"!  We  have  estimated  that 
2  hours  is  needM  to  comply  with  the 
filing  requirement  in  these  instances. 
The  enforcement  agencies  received 
notice  of  3622  9-ansactions  in  1997,  of 
which  59  were  reported  to  other 
regulatory  agencies.  Thus  the  total  1997 
burden  was  (35|17  transactions  x  39 
hours)  +  (59  transactions  x  2  hours],  or 
260,443  hours.  The  increase  from  the 
1994  estimated  burden  of  107,985  hoiu^ 
(when  OMB  clearance  was  last  sought 
regarding  the  Form  and  regulations)  is 
solely  a  functioti  of  the  increase  in 
filings  since  19^4.  Although  the  nimiber 
of  reported  transactions  totaled  3,622  in 
1997,  because  of  variations  in  the 
number  of  filings  required  for  each 
transaction,  the  total  number  of  filings 
received  for  these  transactions  is 
approximately  6.734.^ 


■  These  bctors  include  the  extent  of  the  Tiling 
person's  United  Stales  operations:  the  number  of 
different  industries  In  which  the  filing  person  is 
engaged:  the  Rrm's  prior  experience  and  familiarity 
with  the  premerger  (lotification  program:  the 
existence  of  horizontal  overlaps  or  vertical 
relationships  in  the  businesses  in  which  the  parties 
to  the  transaction  dtrive  revenue:  and  the 
organizational  structure  and  recordkeeping  system 
of  the  reporting  entities. 

'For  example,  of  (he  3622  transactions  reported, 
164  were  joint  ventifres.  (c)(6)  transactions  or  [c)(B) 
transactions:  only  ope  filing  is  required  for  each 
transaction.  Of  the  ttmaining  3458.  approximately 
80  percent,  or  2766,{require  two  filings  per 
transaction:  one  each  from  the  acquiring  person  and 
the  acquired  person^  The  other  20  percent  (692) 
represent  certain  trapdactions  for  which  the 
consideration  given  is  voting  stock.  A  typical 
example  of  these  transactions  is  the  acquisition  of 
company  B's  voting  stock  by  company  A.  As 
payment  for  the  B  stock.  A  will  give  the  B 
sharholders  certain  ibares  of  company  A  stock.  A 
shareholder  of  B  wi|l  acquire  an  amount  of 
company  A  stock  thtt  will  require  the  B 
shareholder  to  subntit  a  separate  filing  as  an 
acquiring  person.  Far  HSR  purposes,  the  company 


Estimated  Labor  Costs:  Using  the 
burden  hours  estimated  above,  the  total 
cost  associated  with  the  Rule  and  Form 
would  be  approximately  $78,132,000 
(260.443  hours  x  $300  hour).  To  verify 
this  cost  estimate,  staff  conducted  an 
informal  survey  of  actual  billings  by 
several  antitrust  practitioners  for 
preparation  of  the  Form.^  These 
estimates,  based  on  the  type  and 
complexity  of  each  filing  ■*  closely 
approximated  our  estimate,  based  on 
burden  hours.  This  information  is 
summarized  below.  Only  the  first 
category,  the  index  filing,  has  been 
determined  on  an  hourly  fee  basis.  The 
remaining  figures  are  calculated  on  the 
follov^ng  basis:  6734  filings  minus  59 
index  filings=6675. 
Index  filing:  59x$600  (2  hours  @  $300/ 

hr)=$35,400 
Simple  filings  ((35%x6675l  x 

$2000)=4,672.000 
Moderately  complex  fiUngs 

((60%x6675l  X  $15,000)  = 

60,075.000 
Very  complex  filings 

((5%x6675lx$50,000)  =  16,700,000 
Total:  $81,482,400 
This  estimate  is  comparable  to, 
although  slightly  higher  than,  our 
estimate  of  $78,132,000.  We 
conservatively  have  adopted  the 
$81,482,400  estimate  as  the  total  aimual 
labor  cost. 

Estimated  Capital  or  Other  Non-Labor 
Costs:  The  rule  imposes  no  current  start- 
up costs  and  minimal  capital  costs.  The 
Rule  first  took  effect  in  1979,  so  law 
firms  and  companies  already  have 
incurred  any  necessary  start-up  costs 
associated  with  filing  the  Form. 
Moreover,  law  firms  already  have 


A/company  B  filings  make  up  one  transaction,  and 
the  B  shareholder/company  A  filings  comprise  a 
second  transaction.  However,  company  A  generally 
needs  to  submit  only  one  filing  for  the  two 
transactions.  Therefore  the  two  transactions  require 
three  filings,  computed  as  1.5  filings  per  transaction 
(The  1.5  figure  is  a  slight  overestimation,  since  in 
some  cases  more  than  one  shareholder  of  company 
B  has  a  filing  obligation  as  an  acquiring  p>erson. 
Each  shareholder's  notification  is  trated  as  a 
sepmrate  transaction,  and  company  A's  filing  as  an 
acquiring  person  serves  as  the  acquired  party's 
filing  for  each  of  the  shareholder  transactions.  Thus, 
for  example,  four  transactions — a  primary 
transaction  with  three  related  shareholder 
transactions — may  have  a  total  of  only  five  filings.) 

>  The  S45,000  Hart-Scott-Rodino  filing  fee  is  not 
included  in  these  cost  estimates  because  the  fee 
does  not  foil  within  either  of  the  two  cost  categories 
defined  by  OMB:  (1)  Total  hour  burden  and 
aimualized  costs  of  hour  burden  (labor),  and  (2) 
non-labor  costs,  consisting  of  total  capital  and  start- 
up costs  and  total  operation  and  maintenance  costs. 
See  OMB  Instructions  for  Completing  OMB  Form 
83-1. 

*  The  survey  was  based  on  number  of  filings 
because  each  side  to  a  transaction  is  represented  by 
a  different  law  firm.  Therefore,  practitioners  do  not 
have  cost  information  relating  to  an  entire 
transaction. 


access,  for  other  business  purposes,  to 
the  ordinary  office  equipment  needed 
for  compliance,  and  the  Rule  has  no 
consequential  effect  on  the  cost  of 
operating  and  maintaining  that 
equipment. 

2.  Title— Negative  Option  Plans  by 
Sellers  in  Commerce  ("Negative  Option 
Rule")  16  CFR  Part  425— {OMB  Control 
Number  3084-0104) — Extension 

The  Negative  Option  Rule  protects 
consumers  who  participate  in  negative 
option  plans  (e.g.,  record  or  book 
"clubs"),  contractual  arrangements 
whereby  a  seller  periodically  ships 
merchandise  to  subscribers  without  an 
affirmative  order  by  the  subscriber.  The 
Rule  requires  sellers  to  send  an  advance 
notice  to  subscribers  describing 
merchandise  offered  for  sale.  The 
subscriber  may  instruct  the  seller,  in 
accordance  with  the  terms  of  the  plan, 
to  refrain  from  shipping  the 
merchandise.  The  Rule  also  requires 
that  promotional  materials  disclose  the 
terms  of  membership  clearly  and 
conspicuously,  and  estabUsh  procedures 
for  the  administration  of  such  "negative 
option"  plans. 

Estimated  Annual  Burden  Hours:  The 
Rule's  estimated  annual  burden  is 
approximately  14,375  hours  per  year. 
We  estimate  tiiat  approximately  175 
existing  clubs  spend  about  75  hours 
each  to  comply  with  the  Rule's 
disclosure  requirements,  for  a  total  of 
13,125  per  year  (175  clubs  x  75  hours). 

We  have  revised  the  number  of  hours 
from  125  to  75  hours  per  year  for  each 
existing  club  to  comply  with  the 
information  collection  requirements 
contained  in  the  Rule.  These  clubs 
should  be  familiar  with  the  Rule,  which 
has  been  in  effect  since  1974.  so  their 
"burden"  of  compliance  has  diminished 
over  the  years.  Also,  comments 
provided  to  the  FTC  indicate  that  a 
substantial  portion  of  the  existing  clubs 
likely  would  now  make  these 
disclosures  absent  any  regulatory 
requirement  because  the  Rule  has 
assisted  in  fostering  long-term 
relationships  with  consumers. 

In  addition,  approximately  10  new 
clubs  come  into  existence  each  year. 
These  clubs  spend  about  125  hours 
complying  with  the  Rule,  making  the 
total  hours  that  new  clubs  spend  per 
year  1,250  (10  new  clubs  x  125  hours). 
For  new  clubs,  we  have  retained  the 
estimate  of  approximately  125  hours  to 
comply  with  the  rule  (including  start-up 
time).  The  total  of  14,375  hours  per  year 
for  both  existing  and  new  clubs  is  a 
reduction  from  15,500  burden  hours 
that  the  FTC  estimated  in  1995. 

Estimated  Labor  Costs:  Total  labor 
costs  are  approximately  $367,697  per 
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year.  According  to  the  Bureau  of  Labor 
Statistics,  the  average  compensation  for 
advertising  managers  is  $27.88  per  hour. 
Compensation  for  clerical  personnel  is 
approximately  $10,00  per  hour. 
Assuming  that  managers  perform  the 
bulk  of  the  work,  while  clerical 
personnel  perform  some  associated 
tasks,  such  as  placing  advertisements 
and  responding  to  inquiries  about 
offerings  or  prices,  the  total  cost  to  the 
industry  for  the  Rule's  paperwork 
requirements  would  be  approximately 
$367,697  (65  hours  managerial  time  x 
175  existing  negative  options  plans  x 
$27.88  per  hour  =  $317,135)  plus  (10 
hours  clerical  time  x  175  existing 
negative  options  plans  x  $10.00  per 
hour  =  $17,500)  plus  (115  hours 
managerial  time  x  10  new  negative 
options  plans  x  $27.88  per  hour  = 
$32,062]  plus  (10  hours  clerical  time  x 
10  new  negative  options  plans  x  $10.00 
per  hour  =  $1,000). 

Estimated  Capital  or  Other  Non-Labor 
Costs:  Because  the  Rule  has  been  in 
effect  since  1974,  the  vast  majority  of 
the  negative  option  clubs  have  no 
current  start-up  costs.  For  the  few  new 
clubs  that  enter  the  market  each  year, 
the  capital  and  start-up  costs  associated 
with  the  Rule's  disclosure  requirements, 
beyond  the  additional  labor  costs 
discussed  above,  are  de  minimis. 
Negative  option  clubs  already  have 
access  to  the  ordinary  office  equipment 
necessary  for  compliance  with  the  Rule. 

Similarly,  the  Rule  imposes  few,  if 
any,  printing  and  distribution  costs.  The 
required  disclosures  generally  constitute 
only  a  small  addition  to  the  materials 
that  a  prospective  subscriber  sends  to 
the  seller  to  solicit  enrollment  in  a 
negative  option  plan.  Because  printing 
and  distribution  costs  are  incurred 
anyway  to  market  the  product,  inserting 
the  required  disclosures  constitutes  only 
a  de  minimis  incremental  expense. 

3.  Title:  Power  Output  Claims  for 
Amplifiers  Utilized  in  Home 
Entertainment  Products,  16  CFR  Part 
432— (OMB  Control  Number  3084- 
0105)— Extension 

The  Amplifier  Rule  assists  consumers 
by  requiring  disclosure  of  four 
performance  characteristics  whenever 
representations  are  made  concerning 
power  output,  power  band  or  power 
frequency,  and  distortion  characteristics 
of  home  audio  equipment.  The  Rule  also 
specifies  the  test  conditions  to  be  used 
to  obtain  the  FTC  disclosures. 

Estimated  Burden  Hours:  The  annual 
burden  is  approximately  1,500  hours. 
The  Rule's  provisions  require  affected 
entities  to  test  the  power  output  of 
amplifiers  in  accordance  with  specified 
FTC  protocol.  Approximately  300  new 


amplifiers  and  receivers  come  on  the 
mariiet  each  year.  Since  high  fideUty 
manufacturers  routinely  conduct 
performance  tests  as  part  of  any  new 
product  development,  the  Rule  imposes 
incremental  costs  only  to  the  extent  that 
the  FTC  protocol  is  more  time- 
consiuning  than  alternative  testing 
procedures.  Specifically,  a  warm  up 
("precondition")  period  that  the  Rule 
requires  before  measurements  are  taken 
may  add  approximately  one  hour  to  the 
testing  entails.  Thus,  we  estimate  that 
the  Rule  imposes  approximately  300 
hours  (1  hour  x  300  mew  products)  of 
added  testing  burden  annually. 

The  Rule  requires  disclosiues  if  an 
advertisement  makes  a  power  output 
claim.  Assuming  that  ten 
advertisements  per  magazine  are  placed 
each  month  in  ten  existing  magazines 
carrying  audio  equipment 
advertisements,  we  estimate  that 
approximately  1,200  magazine 
advertisements  annually  would  be 
required  to  carry  the  FTC  disclosures. 
The  cost  of  these  disclosures  is  limited 
to  the  time  needed  to  draft  and  review 
the  language  pertaining  to  power  output 
specifications. 

Because  this  Rule  became  effective  in 
1974,  and  because  members  of  the 
industry  are  familiar  with  its 
requirements,  compliance  is  less 
burdensome  today.  Accordingly,  we 
estimate  the  time  involved  forlhis  task 
to  be  a  maximum  of  1  hour  per 
advertisement,  for  a  total  burden  of 
1,200  hours.  The  total  annual  burden 
imposed  by  the  Rule  is  therefore 
approximately  1,500  burden  houxs.  (300 
testing  hours  •*■  1,200  disclosure  hours). 
This  is  a  reduction  from  2,700  burden 
hours  estimated  in  1995. 

Estimated  Labor  Costs:  According  to 
staff  at  the  Bureau  of  Labor  Statistics, 
the  average  hourly  compensation  for 
electronics  engineers  in  the  industry  is 
$28.73,  and  the  average  hourly 
compensation  for  marketing,  advertising 
and  public  relations  managers  is  $27.88. 
Generally,  electronics  engineers  perform 
the  testing  of  amplifiers  and  receivers 
(300  hours  x  $28.73  =  $8,619.00),  and 
marketing,  advertising  or  pubUc 
relations  managers  prepare 
advertisements  (including  required 
disclosures)  (1.200  hours  x  $27.88  = 
$33,456.00).  Based  on  this  information, 
we  estimate  the  cost  to  the  industry  for 
the  Rule's  paperwork  requirements  to  be 
$42,075.00  per  year  ($33,456.00  + 
$8,619.00). 

Estimated  Capital  or  Other  Non-Labor 
Costs:  The  Rule  imposes  no  capital  or 
other  non-labor  costs  because  its 
requirements  are  incidental  to  testing 
and  advertising  done  in  the  ordinary 
course  of  business. 


4.  Title:  Disclosure  Requirements  and 
Prohibition  Concerning  Franchising 
and  Business  Opportunity  Ventiires 
("Franchise  Rule"),  16  CFR  Part  436— 
(OMB  Control  Number  3084-0107)— 
Extension 

The  Franchise  Rule  requires 
franchisors  and  franchise  brokers  to 
furnish  to  prospective  investors  a 
disclosure  document  that  provides 
information  relating  to  the  franchisor, 
the  franchisor's  business,  and  the  nature 
of  the  proposed  franchise  relationship, 
as  well  as  additional  information  about 
any  claims  concerning  actual  or 
potential  sales,  income,  or  profits  for  a 
prospective  franchisee  ("earnings 
claims").  Franchisors  must  also  preserve 
the  information  that  forms  a  reasonable 
basis  for  such  claims.  The  Rule  is 
designed  to  help  potential  investors 
protect  themselves  from  fraudulent 
claims. 

Estimated  Annual  Burden  Hours:  The 
estimated  annual  burden  imposed  by 
the  Rule  is  33,500  hours.  Based  upon 
our  review  of  trade  pubfications  and 
information  from  state  regulatory 
authorities,  we  estimate  there  are 
approximately  5,000  American 
franchise  systems,  consisting  of  3,500 
business  format  franchises  and  1 ,500 
business  opportimity  sellers. 

Approximately  10%  of  all  franchisors, 
or  500  franchisers,  sell  exclusively  in 
states  that  do  not  impose  fi-anchise 
disclosure  requirements  comparable  to 
those  of  the  Rule.  These  firms  are 
subject  to  compUance  burdens  imposed 
solely  by  the  Commission's  Rule.  These 
firms  may  spend  anywhere  bom  3-100 
hours  to  comply  with  the  Rule's 
disclosure  requirements,  which  require, 
among  other  things,  the  disclosure  of 
information  about  the  business 
experience  of  the  franchisor  and  the 
franchisor's  directors  and  key 
executives;  the  litigation  history  of  the 
franchisor  and  its  directors  and  key 
executives;  and  the  money  required  to 
be  paid  by  the  franchisee  to  obtain  or 
start  the  franchise.  We  estimate  the  Rule 
compliance  requires  an  average  of  30 
hours  aimually  for  each  of  these  500 
franchisors,  resulting  in  a  total  burden 
of  approximately  15,000  hours. 

On  the  other  hand,  a  number  of  states 
impose  requirements  similar  to  those  of 
the  Rule.  In  these  instances,  the 
Commission's  Rule  creates  little 
additional  regulatory  burden  on  most 
major  franchisors.  The  Rule  requires 
that  such  firms  need  only  provide  an 
"FTC"  cover  sheet  that  identifies  the 
franchisor,  the  date  the  docvunent  is 
issued,  a  table  of  contents,  and  a  notice 
that  tracks  language  specifically 
provided  in  the  Rule.  This  additional 
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imposed  by  the 
disclosures  can 


compliance  buiiden  is  de  minimis. 
Language  supplied  by  the  government 
for  the  purposeiof  disclosure  to  the 
pubhc  is  excluded  from  the  definition  of 
"collection  of  information"  under  the 
PRA.  5  CFR  13ao.3(c)(2).  Nonetheless, 
we  estimate  thait  any  additional  time 
remaining  required 
L  be  handled  by  clerical 
staff  and  woulq  be  no  more  than  3  hours 
per  year,  for  a  tbtal  of  13,500  burden 
hours  (4.500  franchisors  x  3  hours  = 
13.500). 

The  Rule  alsd  contains  some 
recordkeeping  provisions.  Any 
recordkeeping  effort  that  would  be 
incurred  in  the  ordinary  course  of 
business  does  not  constitute  "burden" 
under  the  PRA.Js  CFR  1320.3(b)(2).  This 
would  usually  1^  the  case;  however, 
there  may  be  sokne  recordkeeping  e^ort 
that  is  incurred  solely  because  of  the 
Rule.  We  estimate  that  firms  would 
spend  no  more  than  1  hour  per  year  on 
any  additional  tompliance  burden,  for  a 
recordkeeping  biuden  of  5,000  hoius. 
The  total  burden  for  the  Rule,  therefore, 
is  33,500  bourse 

Estimated  Ai\nual  Labor  Costs:  The 
estimated  annual  labor  cost  is 
approximately  S3 ,935, 000,  consisting  of 
$3,885,000  for  iisclosure  requirements 
($250  per  hour  attorney  time  x  15,000 
hours);  $135,00^  for  the  FTC  cover  sheet 
(13,500  hours  pfer  year  x  $10.00  per  hour 
clerical  time);  ahd  $50,000  for 
recordkeeping  costs  (5,000  hours  per 
year  x  $10.00  pfr  hour  clerical  time). 

Estimated  CcAiital  and  Other  Non- 
Labor  Costs:  Thb  estimated  capital  and 
other  non-laborj  costs  are  approximately 
$1,500,000,  conlsisting  entirely  of 
printing  costs  ($25.00  per  document  x 
100  copies  X  500  franchisors  = 
$1,250,000)  +  (1.50  per  FTC  cover  sheet 
X  100  copies  X  4.500  firms=$250.000). 
Besides  these  c^sts,  compliance  with 
the  Rule  imposes  few  or  no  additional 
non-labor  cost  t^urdens  beyond  what 
franchisors  ordinarily  spend  in  the 
course  of  operating  their  business  (such 
as  purchasing  computer  equipment)  or 
to  comply  with  Istate  disclosure  laws 
(such  as  the  co^s  to  prepare  audited 
financial  statenjents). 

In  1995.  the  agency  requested  a 
burden  estimate^of  36.000  burden  hoiu^. 
We  have  revised  that  figure  to  33,500 
hours  because  a  review  of  the  1995 
submission  revaaled  that  some  hours 
were  inadvertently  assigned  to  burden 
solely  attributal>le  to  state  requirements. 

5.  Title:  Labeliitg  and  Advertising  of 
Home  Insulation  ("R-Value  Rule"),  16 
CFR  Part  460— (ONfB  Control  Number 
3084-0109)— Extension 

The  R- Value  Kule  estabhshes  imiform 
standards  for  thje  substantiation  and 


disclosure  of  acciuBte,  material  product 
information  about  the  thermal 
performance  characteristics  of  home 
insulation  products.  The  R- value  of  an 
insulation  product  signifies  the 
insulation's  degree  of  resistance  to  the 
flow  of  heat.  This  information  tells 
consumers  how  well  a  product  is  likely 
to  perform  as  an  insulator  and  allows 
consumers  to  determine  whether  the 
cost  of  the  insulation  is  justified. 

Estimated  Annual  Burden  Hours:  The 
Rule's  requirements  include  product 
testing,  recordkeeping,  and  third-party 
disclosures  on  labels,  fact  sheets, 
advertisements  and  other  promotional 
materials.  These  requirements  apply  to 
certain  manufacturers  and  their  testing 
laboratories;  home  insulation  installers; 
new  home  sellers  who  make  energy 
savings  claims;  and  retailers  who  sell 
home  insulation  for  do-it-yourself 
installation  by  consumers. 

Based  on  information  provided  by 
members  of  the  insulation  industry,  staff 
estimate  that  the  Rule  affects:  (1)  150 
insulation  manufacturers  and  their 
testing  laboratories;  (2)  1,500  installers 
who  sell  home  insulation;  (3)  130,000 
new  home  builders/sellers  of  site-built 
home  and  approximately  7,000  dealers 
who  sell  manufactured  housing;  and  (4) 
25,000  retail  sellers  who  sell  home 
insulation  for  installation  by  consumers. 

Manufacturers  and  Testing 
Laboratories:  Under  the  Rule's  testing 
requirements,  manufacturers  must  test 
each  insulation  product  for  its  R-value. 
The  test  takes  approximately  2  hours. 
Approximately  15  of  the  150  insulation 
manufacturers  in  existence  introduce 
one  new  product  each  year.  The  total 
annual  testing  burden  is  therefore 
approximately  30  hours  (15 
manufacturers  x  2  hours  per  test). 

As  for  third-party  disclosure 
requirements  in  advertising  and  other 
promotional  materials,  staff  estimate 
that  most  manufacturers  spend  an 
average  of  approximately  20  hours  per 
year  to  comply  with  this  requirement. 
Only  the  five  or  six  largest 
manufacturers  require  additional  time 
(approximately  80  hours  each).  Thus, 
the  annual  third-party  disclosure 
burden  for  manufacturers  is 
approximately  3,360  hours  (144 
manufacturers  x  20  hours  +  6 
manufacturers  x  80  hours). 

While  the  Rule  imposes 
recordkeeping  requirements,  most 
manufactiu^rs  and  their  testing 
laboratories  keep  these  records  of  testing 
in  the  ordinary  coiu-se  of  business.  Staff 
estimate  that  no  more  than  one 
additional  hour  per  year  per 
manufacturer  is  necessary  to  comply 
with  this  requirement,  for  an  annual 


recordkeeping  burden  of  approximately 
150  hours  (150  manufacturers  x  1  hour). 

Installers:  Installers  sue  required  to 
show  the  manufacturers'  insulation  fact 
sheet  to  retail  consumers  prior  to 
purchase.  Installers  must  also  disclose 
information  in  contracts  or  receipts 
concerning  the  R-value  and  the  amount 
of  insulation  to  be  installed.  Staff 
estimate  that  two  minutes  per  sales 
transaction  is  sufficient  for  complying 
with  these  requirements.  Approximately 
835,000  retrofit  insulations  are  installed 
by  approximately  1,500  installers  per 
year,  and  therefore,  the  annual  burden 
is  approximately  27,833  hours  (835.000 
sales  transactions  x  2  minutes).  Staff 
also  estimate  that  one  hour  per  hour 
year  per  installer  is  sufficient  for 
including  required  disclosures  in 
advertisements  and  other  promotional 
materials.  The  burden  for  their 
requirement  is  approximately  1.500 
hoiu-s  per  year  (1,500  installers  x  1 
hour). 

Also,  installers  must  keep  records  that 
indicate  substantiation  relied  upon  for 
savings  claims.  The  addition  time  for 
complying  with  this  requirement  is 
minimal,  approximately  5  minutes  per 
year  per  installer,  for  a  total  of 
approximately  125  hours  (1,500 
installers  x  5  minutes). 

New  Home  Sellers:  New  home  sellers 
must  make  contract  disclosures 
concerning  the  type,  thickness  and  R- 
value  of  the  insulation  they  install  in 
each  part  of  a  new  home.  Staff  estimate 
that  no  more  than  one  minute  per  sales 
transaction  is  required  to  comply  with 
this  requirement,  for  a  total  annual 
burden  of  approximately  283,333  hours 
(1.7  million  new  home  sales  x  1 
minute). 

New  home  sellers  who  make  energy 
savings  claims  must  also  keep  records 
regarding  the  substantiation  relied  upon 
for  those  claims.  Because  few  new  home 
sellers  make  these  claims,  and  the  ones 
that  do  would  likely  keep  these  records 
anyway  in  the  ordinary  course  of 
business,  staff  estimate  that  one  minute 
burden  for  disclosures  would  be  more 
than  adequate  to  cover  this 
recordkeeping  requirement,  as  well. 

Retailers:  The  Rule  requires  that  the 
approximately  25,000  retailers  who  sell 
home  insulation  make  fact  sheets 
available  to  consiuners  prior  to 
purchase.  This  can  be  accomplished  by 
i.e.,  placing  copies  in  a  display  rack,  or 
keeping  copies  in  a  binder  on  a  service 
desk  with  an  appropriate  notice. 
Replenishing  or  replacing  fact  sheets 
takes  approximately  one  hour  per  year 
per  retailer,  for  a  burden  estimate  of 
approximately  25,000  aimual  hours 
(25.000  retailers  x  1  hour). 
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The  Rule  also  requires  specific 
disclosures  in  advertisements  or  other 
promotional  materials  to  ensure  that  the 
claims  are  fair  and  not  deceptive.  This 
burden  is  extremely  small  because 
retailers  typically  use  advertising  copy 
provided  by  the  insulation 
manufacturer,  and  even  when  retailers 
prepare  their  own  advertising  copy,  the 
Rule  provides  some  of  the  language  to 
be  used.  Accordingly,  approximately 
one  hour  per  year  per  retailer  is 
sufficient  for  compliance  with  this 
requirement,  for  a  total  aimual  burden 
of  approximately  25,000  hours. 

Retailers  who  make  energy  savings 
claims  in  advertisements  or  other 
promotional  materials  must  keep 
records  that  indicate  the  substantiation 
they  are  relying  upon.  Because  few 
retailers  make  these  types  of 
promotional  claims  and  because  the 
Rule  permits  retailers  to  rely  on  the 
insulation  manufactiuer's  substantiation 
data  for  any  claims  that  are  made,  the 
additional  recordkeeping  burden  is  de 
minimis.  The  time  c^culated  for 
disclosures,  above,  would  be  more  than 
adequate  to  cover  any  burden  imposed 
by  this  recordkeeping  requirement. 

To  summarize,  staff  estimates  that  the 
Rule  impose  a  total  of  366,331  burden 
hours,  as  follows:  150  recordkeeping 
and  3,390  testing  and  disclosure  hours 
for  manufactiu«rs;  125  recordkeeping 
and  29,333  disclosure  hours  for 
installers;  283,333  disclosing  hours  for 
new  home  sellers;  and  50,000  disclosure 
hours  for  retailers.  This  figure  has  been 
rounded  to  366,400  burden  hours. 

Estimated  Annual  Labor  Costs:  The 
total  annual  labor  costs  for  the  Rule's 
information  collection  requirements  is 
$7,290,030,  derived  as  follows:  $600  for 
testing,  based  on  30  hours  for 
manufacturers  (30  hours  x  $20  per  hour 
for  skilled  technical  personnel);  $2,750 
for  complying  with  the  recordkeeping 
requirements  of  the  Rule,  based  on  275 
(275  hours  x  $10  per  hour  for  clerical 
personnel);  $33,360  for  manufactiu-ers' 
compliance  with  third-party  disclosiu^ 
requirements,  based  on  3,360  hours 
(3,360  hours  x  $10  per  hour  for  clerical 
personnel);  and  $7,253,350  for 
compliance  by  installers,  new  home 
sellers,  and  retailers  with  third-party 
disclosure  requirements,  based  on 
362,666  hours  (362,666  hours  x  $20  per 
hour  for  sales  persons). 

Estimate  of  Capital  and  Other  Non- 
Labor  Costs:  There  are  no  significant 
current  capital  or  other  non-labor  costs 
associated  with  this  Rule.  Because  the 
Rule  has  been  in  effect  since  1980, 
members  of  the  industry  are  familiar 
with  its  requirements  and  already  have 
in  place  the  equipment  for  conducting 
tests  and  storing  records.  New  products 


are  Introduced  infrequently.  Because  the 
required  disclosures  are  placed  on 
packaging  or  on  the  product  itself,  the 
Rule's  additional  disclosure 
requirements  do  not  cause  industry 
members  to  incur  any  significant 
additional  non-labor  associated  costs. 

6.  Title:  FTC  Administrative  Activities 
(OMB  Control  Number  3084-0047)— 
Extension 

Currently,  the  FTC  has  OMB 
clearance  for  certain  administrative  and/ 
or  procedural  activities  relating  to:  (1) 
FTC  procurement  activities;  (2)  the 
document  order  form  used  by  the  FTC 
public  reference  branch;  (3)  applications 
to  the  Commission,  including 
applications  and  notices  contained  in 
the  Commission's  Rules  of  Practice 
(primarily  Farts  I,  II,  and  IV);  and  (4) 
rules  governing  claims  against  the  FTC 
under  the  Equal  Access  to  Justice  Act. 

The  FTC  seeks  to  delete  items  (1),  (2), 
and  (4).  With  respect  to  item  (1),  OMB 
has  advised  the  FTC  that  it  must  seek 
clearance  only  for  any  agency-unique 
information  collections  that  have  been 
published  as  a  supplement  to  the 
Federal  Acquisition  Regulations.  The 
FTC  has  no  such  supplement  and 
accordingly,  there  is  no  requirements  to 
obtain  OMB  approval.  Deleting  this  item 
eliminates  1,000  of  2,300  hours 
estimated  in  the  FTC's  1995  submission 
for  OMB  Control  No.  3084-0047. 

With  respect  to  item  (2),  FTC  Form  14 
is  excluded  from  the  PRA's  definition  of 
"information"  because  the  form  asks 
only  for  the  respondent's  name,  address, 
a  description  of  the  records  and  the 
number  of  copies  requested.  See  5  CFR 
1320.3(h)(1)  (the  definition  of 
"information"  excludes  an  "affidavit" 
or  "certification"  that  asks  the 
respondent  for  identifying  information 
such  as  his  or  her  name,  address,  the 
date,  and  the  nature  of  the  instrument); 
OMB  Implementing  Guidance  to  the 
Paperwork  Reduction  Act  of  1995 
(Preliminary  Draft),  February  3,  1997 
(certain  other  information,  such  as 
quantity,  quality,  or  location,  may  also 
be  excluded).  Deleting  this  item 
eliminates  another  1,000  or  2,300  hours. 

With  respect  to  item  (4),  the  "law 
enforcement"  exception  of  the  PRA 
excludes  this  category,  because  it 
involves  collecting  information  during 
the  conduct  of  a  Federal  investigation, 
civil  action,  administrative  action, 
investigation,  or  audit  with  respect  to  a 
specific  party,  or  subsequent 
adjudicative  or  judicial  proceeding 
designed  to  determine  fines  or  other 
penalties.  See  5  CFR  1320.4(a)(l)-(3). 
Deleting  this  item  eliminates  another 
200  hoiu^  of  the  2,300  hoiu-s  previously 
estimated  for  this  submission. 


With  respect  to  item  (3),  the  FTC  is 
requesting  an  extension  for  those 
provisions  covered  by  that  category. 
Several  of  the  Commission's  rules 
contain  provisions  that  allow  certain 
modifications  to.  or  exemptions  from,  a 
rule.  For  example,  part  901  of  the 
Commission's  rules,  16  CFR  part  901, 
implementing  the  Fair  Debt  Collection 
Practices  Act,  15  U.S.C.  1692,  sets  forth 
the  procedures  and  standards  for 
approving  petitions  received  from  a 
state  that  is  requesting  permission  to 
apply  state  law  in  lieu  of  federal 
standards. 

Estimated  Annual  Burden  Hours: 
Most  appUcations  to  the  Commission 
generally  fall  within  the  "law 
enforcement  exception"  discussed 
above,  and  those  that  are  not  rare  and 
burden  associated  with  them  is  de 
minimis.  For  example,  over  the  last 
decade,  the  Commission  has  received 
only  one  application  for  an  exemption 
under  the  Fair  Debt  Collection  Practices 
Act  provisions.  Staff  has  estimated  that 
such  a  submission  can  be  completed 
well  within  50  hours.  Applications  and 
notices  to  the  Commission  contained  in 
other  rules  (generally  in  Parts  I,  II,  and 
IV  of  the  Commission's  Rules  of 
Practice)  are  also  infrequent  and 
difficult  to  quantify.  An  example  is  a 
request  for  a  waiver  of  costs  for 
obtaining  Commission  records.  See  16 
CFR  4.8(e).  Nonetheless,  in  order  to 
cover  any  potential  "collections  of 
information"  for  which  we  have  not 
otherwise  requested  clearance,  we  are 
requesting  a  total  of  100  burden  hours 
as  an  estimate  of  the  time  needed  to 
submit  any  relevant  responses. 

Estimated  Annual  Labor  Costs:  Based 
on  100  burden  hours,  and  an  hourly  rate 
of  $250  for  attorney  time,  we  estimate 
the  annual  cost  burden  to  be  no  more 
than  $25,000. 

Estimated  Capital  and  Start-Up  Costs/ 
Operation  and  Maintenance:  Not 
applicable. 
Ddkra  A.  Valentine, 
General  Counsel. 
|FR  Doc.  99-384  Filed  1-7-99;  8:45  am) 
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Food  and  Drug  Administration 
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Compliance  Policy  Guide,  Section 
460.200  (CPG  7132.16);  Rescinded 

AGENCY:  Food  and  Drug  Administration, 

HHS. 
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summary:  The  Food  and  Drug 
Administrationi  (FDA)  is  announcing  the 
rescission  of  Compliance  Policy  Guide 
(CPG),  section  460.200  (formerly  CFG 
7132.16)  entitl^  "Manufacture, 
Distribution,  aj^d  Promotion  of 
Adulterated,  Misbranded,  or 
Unapproved  nIw  Drugs  for  Human  Use 
by  State-Licen^d  Pharmacies."  CPG 
7132.16  no  lonier  reflects  current 
agency  enforcement  policy  consistent 
with  the  proviaons  of  section  127  of  the 
Food  and  Drug  JAdministration 
Modernization  Act  of  1997  (FDAMA). 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Richman,  Centir  for  Drug  Evaluation 
and  Research  (MFD-332),  Food  and 
Drug  AdministJation,  7520  Standish  PI., 
Rockville,  MD  io855-2737.  301-872- 
7292.  I 

supplementary!  INFORMATION:  FDA  is 
announcing  th^  rescission  of  CPG, 
section  460. 2od  (formerly  CPG  7132.16) 
entitled  "Manufacture,  Distribution,  and 
Promotion  of  Apulterated,  Misbranded, 
or  Unapproved  New  Drugs  for  Human 
Use  by  State- Licensed  Pharmacies." 
CPG  7132.16  n0  longer  reflects  current 
agency  enforcei  nent  policy  consistent 
with  the  provis  ons  of  section  127  of 
FDAMA. 

FDAMA  adds  section  503A  to  the 
Federal  Food,  I  irug,  and  Cosmetic  Act 
(the  act)  (21  U.il.C.  353a)  to  describe 
circumstances  i  mder  which 
compounded  d-ugs  are  exempt  from 
certain  adulter?  tion,  misbranding,  and 
new  drug  requirements  of  the  act.  To 
gain  these  exemptions,  compounded 
drug  products  «xe  generally  prepared  by 
a  licensed  phar  macist  or  licensed 
physician  for  individual  patients 
because  the  products  are  not  available 
commercially.  FDA  is  developing 
regulations  and  guidance  on  this 
subject. 

Dated:  ]anuaryj4, 1999. 
William  K.  HuUVd, 

Associate  Commi  ssionerfor  Policy 


Coordination 
|FR  Doc.  99-382 


BILUNG  CODE  416»-I)1-F 


Filed  1-7-99;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dru^  Administration 

Open  Meeting  for  Representatives  of 
Health  Profesisional  Organizations 


4nd  Drug  Administration, 
Df  public  meeting. 


agency:  Food 
HHS. 
action:  Notice 


SUMMARY:  The 
Administration 
public  meeting 
health  professi 


ood  and  Drug 
(FDA)  is  announcing  a 
with  representatives  of 
(mal  organizations.  The 


meeting  will  be  chaired  by  Sharon 
Smith  Holston,  Deputy  Commissioner 
for  Externa'  Affairs.  The  agenda  will 
include  a  presentation  by  Dr.  Jane  E. 
Henney,  Commissioner  of  Food  and 
Drugs,  sharing  her  priorities  for  FDA 
and  the  relationship  between  the  agency 
and  the  health  professional  community. 
Other  topics  on  the  agenda  are  the  sale 
of  prescription  drugs  on  the  internet  and 
direct-to-consumer  advertising  of 
prescription  drugs. 
DATES:  The  meeting  will  be  held  on 
Monday,  February  8.  1999,  firom  1:30 
p.m.  to  3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  One  Metro 
Center,  Bethesda,  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Rheinstein,  Office  of  Health 
Affairs  (HFY-40),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6630. 

Those  persons  interested  in  attending 
this  meeting  should  call  Betty  Palsgrove 
at  301-827-6618  to  register.  Registration 
also  may  be  transmitted  by  fax  to  1- 
800-344-3332  or  301-443-2446.  Please 
include  the  name  and  title  of  the  person 
attending,  the  name  of  the  organization, 
address,  and  telephone  number.  There 
is  no  registration  fee  for  this  meeting, 
however,  early  registration  is  suggested 
because  space  is  limited.  Persons  will  be 
registered  in  the  order  in  which  calls  are 
received. 

SUPPI.EMENTARY  INFORiyiATION:  The 
purpose  of  the  meeting  is  to  provide  an 
opportunity  for  representatives  of  health 
professional  organizations  and  other 
interested  persons  to  be  briefed  by 
senior  FDA  staff.  It  will  also  provide  an 
opportunity  for  informal  discussion  on 
these  topics  of  particular  interest  to 
health  professional  organizations. 

Dated:  January  4,  1999. 
WUUam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  99-381  Filed  1-7-99;  8:45  ami 

BILLING  CCOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docltet  No.  98D-0834] 

Draft  Guidance  for  Industry  on  Non- 
Contraceptive  Estrogen  Class 
Lat}eling;  Availability;  Reopening  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
February  13, 1999,  the  comment  period 
on  the  draft  guidance  for  industry 
entitled  "Labeling  Guidance  for  Non- 
Contraceptive  Estrogen  Drug  Products — 
Physician  and  Patient  Labeling."  FDA 
published  a  notice  of  availability  of  the 
draft  guidance  in  the  Federal  Register  of 
October  15, 1998.  FDA  is  taking  this 
action  in  response  to  a  request  to  extend 
the  comment  period. 

DATES:  Written  comments  may  be 
submitted  by  February  13, 1999.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 

ADDRESSES:  Copies  of  the  draft  guidance 
are  available  on  the  Internet  at  "http:// 
wrww.  fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lana  L.  Pauls,  Reproductive  and 
Urologic  Drug  Products,  Center  for  Drug 
Evaluation  and  Research  (HFD-580), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-^260. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  15, 1998  (63 
FR  55399),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Labeling  Guidance 
for  Non-Contraceptive  Estrogen  Drug 
Products — Physician  and  Patient 
Labeling."  The  draft  guidance  is 
intended  to  serve  as  a  template  for 
sponsors  of  estrogen  class  drug  products 
to  ensure  that  such  products  contain 
uniform  physician  and  patient  labeling 
information. 

On  November  11, 1998,  FDA  received 
a  letter  from  Regulatory  Affairs,  Wyeth- 
Ayerst  Research  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  60  days.  The  agency 
has  decided  to  reopen  and  extend  the 
comment  period  to  February  13, 1999. 

Interested  persons  may,  on  or  before 
February  13,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
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are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  4, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  99-379  Filed  1-7-99;  8:45  amj 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

pocket  No.  FR-4432-N-01] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  {these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  [December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  annoimcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  31, 1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[PR  Doc.  99-187  Filed  1-7-99;  8:45  am] 
BILUNO  CODE  4210-i»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group;  Notice  of  Meeting 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 

Interior,  Office  of  the  Secretary  is 

annoimcing  a  public  meeting  of  the 

Exxon  Valdez  Oil  Spill  Public  Advisory 

Group. 

DATES:  January  22, 1999,  at  8:30  a.m. 

ADDRESSES:  Fourth  floor  conference 

room,  645  "G"  Street,  Anchorage, 

Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Mutter,  Department  of  the 

Interior,  Office  of  Environmental  PoUcy 

and  Compliance,  1689  "C"  Street,  Suite 

119,  Anchorage,  Alaska,  (907)  271- 

5011. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Group  was  created  by 

Paragraph  V.A.4  of  the  Memorandiun  of 

Agreement  and  Consent  Decree  entered 

into  by  the  United  States  of  America 

and  the  State  of  Alaska  on  August  27, 

1991,  and  approved  by  the  United  States 

District  Court  for  the  District  of  Alaska 

in  settlement  of  United  States  of 

America  v.  State  of  Alaska,  Civil  Action 

No.  A91-081  CV.  The  agenda  will 

Include  a  discussion  with  the  Trustee 

Council  about  the  Restoration  Reserve 

fund. 

WiUie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

[FR  Doc.  99-337  Filed  1-7-99;  8:45  am) 

BILUNQ  CODE  4310-RO-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  receipt  of  appUcations. 

SUMMARY:  The  following  applicants  have 
appUed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  No.  TE-00481 1-0 

Applicant:  SMS  Consulting,  Tucson, 
Arizona 

Applicant  requests  authorization  for 
scientific  research  and  recovery 


purposes  to  conduct  presence/absence 
surveys  for  the  cactus  ferruginous 
pygmy-owl  [Glaucidium  brasilianum 
cactorum)  in  Arizona. 

Permit  No.  TE-0051B0-0 

Applicant:  Border  WildUfe  Consultants, 
Las  Cruces,  New  Mexico 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  bald  eagles  (Haliaeetus 
leucocephalus),  aplomado  falcons 
(Falco  femoralis  septentrionalis), 
American  peregrine  falcons  [Falco 
peregrinus),  Mexican  spotted  owls  [Strix 
occidentalis  lucida),  and  southwestern 
willow  flycatchers  (Empidonax  traillii 
extimus]  within  New  Mexico. 

Permit  No.  PRT-837751 

AppUcant:  Bureau  of  Reclamation 
(BOR),  Phoenix  Area  Office,  Phoenix. 
Arizona 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  cactus  ferruginous 
pygmy-owl  [Glaucidium  brasilianum 
cactorum),  and  endangered  species 
activities  for  desert  pupfish  [Cyprinodon 
macularis  macularis),  Gila  topminnow 
[Poeciliopsis  occidentalis  occidentalis), 
Colorado  squawfish  [Ptychocheilus 
lucius)  and  razorback  sucker 
[Xyrauchen  texanus)  within  lands 
administered  by  the  BOR. 

Permit  No.  TE-O05816-C 

AppUcant:  Diane  M.  Laush,  Tempe, 
Arizona 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
[Glaucidium  brasilianum  cactorum)  in 
Maricopa,  Pinal,  Pima,  Santa  Cruz, 
Cochise,  Graham,  Greenlee,  Gila,  and 
Yuma  Counties,  Arizona. 

PennitNo.  TE-006141-0 

AppUcant:  Bruce  D.  Wilcox,  Phoenix, 
Arizona 

AppUcant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
[Glaucidium  brasilianum  cactorum)  in 
areas  of  potential  habitat  in  Arizona. 

Permit  No.  TE-006655-0 

Applicant:  Logan  Simpson  Design,  Inc., 
Tempe,  Arizona 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl. 
[Glaucidium  brasilianum  cactorum), 
desert  tortoise  [Gopberus  agassizii), 
southwestern  willow  flycatcher 
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{Empidonax  tmillii  extimus).  and  the 
coastal  California  gnatcher  [Polioptila  c. 
califomica)  in  Arizona. 

Permit  No.  TE-006156-0 

Applicant:  Johnson  4  Haight 
Enviromnentaj  Consultants,  Tucson, 
Arizona  \ 

Applicant  r^uests  authorization  to 
conduct  presetce/absence  surveys  for 
the  cactus  ferrvginous  pygmy-owl 
{Glaucidium  brasilianum  cactorum)  in 
southern  Arizona  species  habitat. 

Permit  No.  TEU)06166-0 

Applicant:  Tetta  Tech,  La  Jolla, 
California 

Applicant  requests  authorization  to 
conduct  preseoce/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
[Glaucidium  bfasilianum  cactonun)  in 
Pima  County  Outside  the  Tucson  urban 
area,  and  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus) 
in  various  rivet's  in  New  Mexico  and 
Arizona.  ! 

Permit  No.  TEio06210-0 
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Applicant:  Anjelo  State  University. 
Department  oflBiology.  San  Angelo. 
Texas  ' 

Applicant  r^uests  authorization  for 
scientific  research  and  recovery 
purposes  to  collect  flowers,  fruit,  and 
seed  of  the  Chisos  Mountain  hedgehog 
cactus  (Echinapereus  chisoensis 
cacataceae)  inl  Big  Bend  National  Park, 
Texas.  No  liveiplants  will  be  collected. 

Permit  No.  PRt-820022 

Applicant:  PBS&J  (Formerly  Gary 
Galbraith),  Au$tin,  Texas 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  baid  eagle  (Haliaeetus 
leucocephaJusA,  red-cockaded 
woodpecker  [Picoides  borealis), 
Houston  toad  {Bufo  houstonensis).  Bee 
Creek  Cave  harvestman  (Texella  redelli). 
Bone  Cave  harvestman  (Texella  reyesi]. 
Coffin  Cave  mild  beetle  (Batrisodes 
texanus),  Kretschmarr  Cave  mold  beetle 
(Texamaurops redelli].  Tooth  Cave 
ground  beetle  \Rhadine  persephone). 
Tooth  Cave  ps^udoscorpion 
(TartarocreagiB  texana).  Tooth  Cave 
spider  (Neolep^oneta  myopica)  in  Texas. 
DATES:  Writteri  comments  on  these 
permit  applicajtions  must  be  received  on 
or  before  Febniary  8, 1999. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  P.O.  ^ox  1306,  Albuquerque, 
New  Mexico  8^103.  Please  refer  to  the 


respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  pubUc. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Division  of  Endangered 
Species/Permits,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  docimients. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Renne  Lohoefener, 

Acting  Regional  Director,  Ecological  Services, 
Region  2  Albuquerque,  New  Mexico. 
(PR  Doc.  99-175  Filed  1-7-99;  8:45  am] 

BILUNO  CODE  4510-6S-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service,  DOI. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  USC  1531 
et  seq.). 
Permit  No.  TE813431 

Applicant:  Peter  Famolaro,  Spring  Valley, 
California 

The  applicant  requests  a  permit 
amendment  to  take  (harass  using  taped 
vocalizations)  the  least  Bell's  vireo 
(Vireo  bellii  pusillus)  for  scientific 
research  throughout  the  species  range 
for  the  purpose  of  enhancing  its 
survival. 
Permit  No.  TE828382 

Applicant:  Sharon  K.  Collinge,  Boulder, 
Colorado 

The  applicant  requests  a  permit 
amendment  to  take  (collection  of  seeds 
and  leaves)  of  (Lasthenia  conjugens)  for 
scientific  research  in  Fort  Ord,  San 
Francisco  Bay  National  Wildlife  Refuge, 
Monterey  and  Alameda  Counties, 


CaUfomia,  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE837308 

Applicant:  John  K.  Knoecny,  Escondido, 
California 

The  applicant  requests  a  permit 
amendment  to  take  (presence/absence) 
surveys  the  Yuma  clapper  rail  (Rallus 
longirostris  yumanensis)  and  the 
southwestern  arroyo  toad  (Bufo 
macroscaphus).  The  applicant  also 
requests  that  the  permit  include  removal 
of  toads  from  pit-fall  traplines  and 
construction  areas,  and  include  research 
in  Imperial  and  San  Luis  Obispo 
Coimties,  California,  for  the  purpose  of 
enhancing  the  species'  survival. 
Permit  No.  TE797665 
Applicant:  RECON,  San  Diego,  California 

The  applicant  requests  a  permit 
amendment  to  take  (presence/absence 
survey,  trap)  the  San  Bernardino 
kangaroo  rat  (Dipodomys  merriami 
parvus)  throughout  its  range.  The 
applicant  also  requests  the  addition  of 
authorized  personnel  for  the  purpose  of 
enhancing  the  species'  survival. 
Permit  No.  TE795933 

Applicant:  Sugnet  and  Associates,  Roseville, 
California 

The  applicant  requests  a  permit 
amendment  to  take  (collect;  sacrifice) 
the  San  Diego  fairy  shrimp 
(Branchinechinecta  sandiegonensis)  in 
the  State  of  California,  for  the  purpose 
of  enhancing  its  survival. 
Permit  No.  TE005535 

Applicant:  Gilbert  Goodlett,  Ridgecrest, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Delhi  Sands 
flower-loving  fly  (Rhaphiomidas 
terminatus  abdominalis)  in  conjunction 
with  presence  or  absence  surveys 
throughout  the  species  range  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  TE810380 

Applicant:  Foothill  Associates, 
Environmental  Consultants,  Roseville, 
California 

The  applicant  requests  an  amendment 
to  their  permit  to  take  (collect;  sacrifice) 
the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis)  in 
conjunction  with  surveys  throughout 
the  species  range  in  California  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  TE003269 

Applicant:  Robert  James,  San  Diego, 
California 

The  applicant  requests  an  amendqient 
to  his  permit  to  take  (capture;  harass) 
the  Pacific  pocket  mouse  (Perognathus 
longimembris  pacificua)  and  the 


Stephen's  kangaroo  rat  (Dipodomys 
Stephens!)  in  conjunction  with  surveys 
throughout  their  range  in  California  for 
the  purpose  of  enhancing  their  survival. 
Permit  No.  TE006112 

Applicant:  Gretchen  Flohr,  Fremont, 
California 

The  applicant  requests  a  permit  to 
take  (capture]  the  salt  marsh  harvest 
mouse  [Reithrodontomys  raviventris)  in 
conjunction  with  surveys  and  ecological 
research  throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE005878 

Applicant:  Santa  Clara  Valley  Water  District, 
San  Jose,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  California 
clapper  rail  [Rallus  longirostris 
obsoletus)  in  conjunction  with  surveys 
in  Santa  Clara  County,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE006333 

Applicant:  Oregon  State  University, 
Corvallis,  Oregon 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  and  release]  the 
shortnose  sucker  [Chasmistes 
brevirostris)  and  the  Lost  River  sucker 
(Deltistes  luxatus)  in  conjunction  with 
ecological  studies  in  Klamath  Lake, 
Oregon  for  the  purpose  of  enhancing 
their  survival.  Activities  were 
previously  authorized  under  subpermit 
MARKDF-7. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  February  8, 1999. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Recovery,  Plaiming  and 
Permits,  Ecological  Services,  Fish  and 
Wildlife  Service,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181;  Fax: 
(503)  231-6243.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  conmients. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 


Dated:  December  30, 1998. 

Cynthia  U.  Bany, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

[FR  Doc.  99-368  Filed  1-7-99;  8:45  am] 

BILUNQ  CODE  4310-6e-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-©30-1060-04J 

Notice  of  Public  Hearing 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

Authority:  Public  Law  92-195  as  amended 
by  Public  Law  94-579  and  CFR  Subpart 
4740.1(b). 

SUMMARY:  A  public  hearing  is  scheduled 
at  the  Bureau  of  Land  Management 
Office.  A  formal  hearing  will  be 
conducted  to  receive  statements  from 
the  public  concerning  the  use  of 
helicopters  and  motor  vehicles  in  udld 
horse  management  operations  within 
Wyoming  for  calendar  year  1999. 
DATES:  February  8, 1999,  3:00  p.m. 
ADDRESSES:  Bureau  of  Land 
Management,  280  Hwry  191  North,  Rock 
Springs,  Wyoming  82901. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Hall,  WH&B  Program  Manager,  Rock 
Springs  Field  Office.  280  Hwy  191 
North,  Rock  Springs,  Wyoming,  (307) 
352-0208. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  on  the  subject.  All 
statements  will  be  recorded. 
John  S.  McKee, 
Field  Manager. 

[FR  Doc.  99-1  Filed  1-7-99;  8:45  am] 
BILUNQ  CODE  4310-22-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AA21 0-00-441 0-01  -241 0] 

Public  Land  and  Resources;  Planning, 
Programming,  and  Budgeting 

AGENCY:  Bureau  of  Land  Memagement; 

Interior. 

ACTION:  Notification  of  resource 

management  plaiming  schedule. 

SUMMARY:  The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  requires  the 
Bureau  of  Land  Management  (BLM)  to 
prepare  land  use  plans  to  provide 
management  direction  for  the  public 
lands.  Since  1984,  the  BLM  has 
completed  108  Resource  Management 
Plans  (RMP);  56  earlier  and  smaller 


Management  Framework  Plans  (MFP) 
are  still  in  place.  These  plans  are 
periodically  evaluated,  and  amended  or 
revised  to  respond  to  new 
circumstances  or  proposals.  Some  of  the 
MFPs  are  replaced  by  new  RMPs  when 
the  decisions  in  the  MFPs  are  no  longer 
valid  and  it  is  not  feasible  to  update  the 
decisions  through  the  amendment 
process. 

SUPPLEMENTARY  INFORMATION:  The 
Planning  Regulations  at  43  CFR 
1610.2(b)  require  the  BLM  to  annually 
publish  a  planning  schedule  identifying 
plan  amendments  and  new  RMPs  in 
progress  or  planned  over  the  next  three 
years.  Six  RMPs  are  scheduled  to  be 
completed  in  fiscal  year  1999:  Las 
Vegas,  NV  [signed  in  October  1998); 
Dixie,  UT;  ChaUis,  ID;  Southeast 
Oregon;  Newcastle,  WY;  and  the 
Management  Plan  for  the  Grand 
Staircase- Escalante  National  Monument, 
UT.  The  Owyhee,  ID  is  scheduled  for 
fiscal  year  2000. 

Two  plans  will  start  this  year  and  be 
completed  in  fiscal  year  2001:  the 
Lakeview  (OR)  RMP  will  be  done  jointly 
with  the  Forest  Service  Management 
Plans  for  the  Fremont  and  Winema 
National  Forests.  The  Snake  River  (WY) 
RMP  is  the  smallest  ever,  just  2,000 
acres,  covering  islands  and  other 
isolated  lands  in  Teton  County.  The  8 
new  RMPs  currently  in  progress  or 
planned  will  replace  12  existing  MFPs. 
Since  no  schedule  was  published  last 
year,  we  have  included  fiscal  year  1998 
actions,  including  completing  the 
Roswell,  Grass  Creek  and  Green  River 
RMPs. 

Fifty-four  land  use  plan  amendments 
are  in  progress  or  planned  for  fiscal  year 
1999,  excluding  the  Interior  Columbia 
Basin  Ecosystem  Management  Project. 
This  Project  which  is  scheduled  for 
completion  in  fiscal  year  2000  will  be 
used  to  amend  an  additional  43  RMPs 
and  MFPs.  New  Mexico  BLM  will 
amend  all  10  of  its  RMPs  in  fiscal  year 
1999  to  incorporate  Statewide  Standards 
and  Guides.  Eastern  States  will  do  three 
Planning  Analyses  in  fiscal  year  1999. 
For  the  first  time,  the  Plaiming  Schedule 
includes  formal  evaluations  of  RMPs 
and  MFPs;  16  are  scheduled  for  fiscal 
year  1999. 

The  public  is  invited  to  comment  on 
the  planning  schedule.  Comments  will 
be  considered  in  refining  priorities  for 
the  completion  of  new  RMPs  and  land 
use  plan  amendments.  Public  notice  and 
opportunity  for  participation  are 
encouraged  throughout  the  planning 
process,  as  required  by  43  CFR 
1610.2(f).  The  planning  process  begins 
with  the  publication  of  a  Notice  of 
Intent  to  initiate  a  new  RMP  or  plan 
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amendment.  Public  input  is  particularly 
helpful  during  the  scoping  process  and 
during  the  revi  3W  of  draft  planning 
documents. 

DATES:  Comme[its  on  the  schedule  will 
be  accepted  until  February  8,  1999. 


ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management, 
Attention:  Ms.  Brenda  Williams,  1849  C 
Street  NW  (LS-1075),  Washington,  DC 
20240. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  Williams  at  (202)  452-7793,  or 
Brenda  Williams  at  (202)  452-5045. 

Dated:  December  28, 1998. 
Henri  R.  Bisson, 

Assistant  Director,  Renewable  Resources  and 
Planning. 


Table  l  .—Bureau  of  Land  Management  Planning  Schedule 

State  and  dis- 
trict or  field  of- 
fice 

Plan  name 
and  type 

New,  revision,  amend- 
ment or  evaluation 

Major  issues 

FY-98 

FY-99 

FY-00 

FY-01 

Arizona: 

Arizona 

Arizona  Strip 

Mojave  Desert 

Tortoise  hatMtat,  graz- 

PRMP/FEIS 

ARMP/ROD 

Strip. 

RMP. 

Amerxjment. 

ing. 

Kingman .. 

Kingman  RMP 

Hualapai  Mountain 
Land  Exchange 
Amendment. 

Changes  in  land  ten- 
ure decisions,  com- 
bined with  land  ex- 
change proposal. 

DRMP/DEIS/ 
PRMP/FEIS 

ARMP/ROD 

" 

Kingman  RMP 

Cerbat  Mountains 
Herd  Management 
Area  Amendment. 

Intermingled  private 
ownership,  livestock 
grazing,  wild  horse 
herd  area. 

ARMP/ROD 

Phoenix  ... 

Phoenix  RMP 

E2  Ranch  Land  Ex- 
change Amendment. 

Larxj  tenure  decision 
adjustments. 

NOI 
NOA/DR 

Phoenix  RMP 

Empire-Cienega 

Livestock  grazing. 

NOI  DRMP/ 

PRMP/FEIS 

Amendment. 

recreation,  ACECs, 
wildlife  habitat,  cul- 
tural, rights-of-way. 

DEIS 

ARMP/ROD 

Lower  Gila 

Amendment  

ACECs,  recreation. 

PRMP/FEIS 

South  RMP. 

land  tenure,  desert 

ARMP/ROD 

• 

- 

tortoise,  wild  horse 
and  bun-o,  big  horn 
sheep. 

Tucson  .... 

Ray  Land  Ex- 

Ray Land  Exchange/ 

Land  tenure  decision 

DRMP/DEIS 

change/Plan 

Plan  Amendment. 

adjustements,  com- 

PRMP/FEIS 

Amendment. 

t)ined  with  land  ex- 
change proposal. 

ARMP/ROD 

California: 

CDD 

Callfomla 

West  Mojave  Desert 
Amendment. 

T&E 

DRMP/DEIS 

PRMP/FEIS/ 

\ji^\^     ...■■>■• 

Desert  Con- 

ROD 

sen/ation 

Area  Plan. 

Northern  &  Eastern 

T&E 

DRMP/DEIS 

PRMP/FEIS/ 

Mojave  Desert 

ROD 

Amendment. 

Northern  &  Eastern 
Colorado  Desert 

T&E 

DRMP/DEIS 

PRMP/FEIS/ 
ROD 

Amendment. 

Colorado: 

Craig  

Littie  Snake 

Evaluation 

EVAL 

RMP. 

^1*  w  %mf%m%Jt%M^^t  ■       «■■«■*•«»««**•■**« 



Amendment  

Travel  Mgmt 

ARMP/RO 

White  River 
RMP. 

Amendment  

Oil  Shale,  land  ex- 
change. 

ARMP/ROD 

Kremmling 
RMP. 

Evaluation  

^B  w  %m* %•***■  %^>  1      ••••*»••*■■•■■«»•» 

Montrose 

Uncompahgre 
RMP. 

Evaluation 

EVAL 

EVAL 

■  WJ\^  V    1  &  ■  \^%^\^ 

San  Juan/San 

Evaluation 

EVAL 

Miguel  RMP. 

Grand 

Grand  Junc- 

Ruby Canyon/Black 

Recreation,  Travel 

ARMP/ROD 

Junction. 

tion  RMP. 

Ridge  Amendment. 
Unaweep  Seep 
Amendment. 

Mgmt.. 
Mineral  Withdrawal, 
ACEC  Mgmt.. 

Qlenwood 

Evaluation 

Oil  &  G?.s  Leasing 

ARMP/ROD 

EVAL 

Oil  &  Gas  Leasing, 

Springs 

Amendment. 

Wildlife,  Travel 

RMP. 

Evaluation  

Naval  Oil  Shale 

Mgmt. 

EVAL 

Wildlife,  Travel  l^mt 

ARMP/ROD 

Amendment. 
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Table  1.— Bureau  of  Und  Management  Planning  Schedule— Continued 

State  and  dis- 
trict or  field  of- 
fice 

Plan  name 
and  type 

New,  revision,  amend- 
ment or  evaluatkxi 

Major  issues 

FY-98 

FY-99 

FY-00 

FY-01 

Canon 

San  Luis  RMP 

Evahjatkm 

EVAL 

City. 

Cochetopa  Hills 

Travel  Mgmt..  Recre- 

ARMP/ROD 

Transportation 

ation,  Servk:e  First. 

Amendment. 

Eastern 

, 

States: 

Wisconsin 

Amendment  

Disposition  of  lands  ... 

NOI 

PRMP/EA 

RMP. 

DRMP/EA 

ARMP/DR 

Michigan  RMP 

Amendment  

Minerals  management 

NOI 
DRMP/EA 

PRMP/EA 
ARMP/DR 

State  of  Lou- 

Planning Analysis  

Land  disposal  

DRMP/EA 

isiana. 

PRMP/EA 
ARMP/DR 

State  of  Ar- 

Planning Analysis  

Land  disposal  and 

DRMP/EA 

kansas. 

minerals  manage- 
ment 

PRMP/EA 
ARMP/DR 

Truntxjll 

Mosquito  Creek  Lake 

Oil  and  gas  leasing  .... 

DRMP/EA 

County, 

Planning  Analysis. 

PRMP/EA 

Ohio. 

ARMP/DR 

Idaho*: 

Lower 

Owyhee  RMP 

New 

Grazing,  wikJIife  

PRMP/FEIS 

ARMP/ROD 

Snake 

River. 

Chains  

Challis  RMP  ... 

New 

Realty,  grazing,  T&E, 
wikj  &  scenk;  rivers. 

PRMP/FEIS 

i      1   *ITII     II      Lb  KJ 

ARMP/ROD 

Shoshone 

Bennett  Hills/ 

Amendments 

Land  tenure  adjust- 

NOI 

DR 

Timmerman 

. 

ments. 

DMFP/RMP 

Hills  MFP. 

EA 

Sun  Valley 

PMFP/RMP 

MFP,  Magk: 

EA 

MFP,  and 

AMFP/RMP 

Monument 

RMP. 

Bennett  Hills/ 

Amendments 

Grazing,  riparian  up- 

NOI 

Timmerman 

land  issues,  special 

DMFP/RMP 

Hills  MFP. 

management  des- 

EA 

Sun  Valley 

ignations. 

PMFP/RMP 

MFP,  Magic 

EA 

MFP,  and 

AMFP/RMP 

Monument 

DR 

RMP. 

Montana*: 

Butte  

Headwaters 
RMP. 

Big  Belts  Vegetative 
Treatment/Travel 
Mgmt.  Amendment. 

Vegetation,  ORV,  and 
wildlife. 

NOI 

DRMP/DEIS 
PRMP/FEIS 

ARMP/ROD 

Headwaters 

Clancy/Unionville  Veg- 

VegetatkMi. ORV,  and 

DRMP/DEIS 

DRMP/DEIS 

RMP. 

etative  Treatment/ 
Travel  Mgmt. 
Amendment. 

wildlife. 

PRMP/FEIS 
ARMP/ROD 

Headwaters 

Whitetail/Pipestone 

Vegetation,  ORV,  and 

NOI 

DRMP/DEIS 

RMP. 

Vegetative  Treat- 
ment/Travel Mgmt. 
Amendment. 

wildlife. 

PRMP/FEIS 
ARMP/ROD 

Lewistow- 

Judith-Valley- 

Disposal  JVP/West 

Lands  

NOI 

DRMP/DEIS/ 

n,  Great 

Phillips  RMP. 

HiLine  Amendment 

EA/ 

Falls, 

FONSI/ 

Malta. 

DR 

Miles  City 

Billings  RMP; 
Powder 
River  RMP; 
South  Da- 
kota RMP. 

ACEC  Amendment  .... 

Wildlife,  vegetation, 
cultural,  and  T&E. 

DRMP/DEIS/ 

EA/ 

FONSI/ 

DR 

Lewistow- 

Judith-Valley- 

New  Decisions  for  Oil 

Oil  &  Gas,  vegetation 

DRMP/Sup- 

PRMP/Sup- 

n,  Malta. 

Phillips  RMP. 

&  Gas  Leasing. 

and  wikJIife. 

plemental 
DEIS 

plementai 
FEIS 
ARMP/ROD 
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State  and  dis- 
trict or  field  of- 
fice 

Dillon 

Nevada* 

Elko  

Winnemu- 
oca. 


Carson 
City. 


Carson 
City. 


Ely 


Las  Vegas 


Battle 
Moun- 
taia 


New  Mexico: 
Taos 


Alboquer- 
que. 
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Plan  name 
and  type 


Dillon  MFP 


Elko  RMP  

Sonoma-Ger- 

lach  MFP. 
Paradise- 

Denio  MFP. 
Sonoma-Ger- 

lach  MFP. 
Paradise- 

Denio  MFP. 
Sonoma-Ger- 

lach  MFP. 
Paradise- 

Denio  MFP. 
Sonoma-Ger- 

lach  MFP. 
Paradise- 

Denio  MFP. 
Lahontan  RMP 
Walker  RMP  .. 

Walker  RMP  .. 


Lahontan  RMP 
Lahontan  RMP 


Walker  RMP  .. 


Lahontan  RMP 
Caliente  MFP 


Caliente  MFP 


Egan  RMP  .... 
Caliente  MFP 
Las  Vegas 
RMP. 


Tonopah  RMP 


Shoshone-Eu- 
reka RMP. 

Shoshone-Eu- 
reka RMP. 

Taos  RMP  


Rio  Puerco 
RMP. 


New,  revision,  annend- 
ment  or  evaluation 


Oil  &  Gas  Amendment 


Evaluatk)n  ... 
Amendment 


Amendment 


Amendment 


Evaluation 


Evaluation  ... 
Amendment 

Amendment 


Amendment 
Amendment 


Amendment 


Evaluation  ... 
Amendment 


Amendment 


Evaluation 
Evaluation 
New 


Amendment 


Amendment 


Evaluation 


Rio  Grande  Corridor 
Amerxjment. 

El  Malpais  Amend- 
ment. 


Major  issues 


Oil  &  Gas 


Land  tenure 


Recreation,  VRM, 
OHV,  cultural. 
Land  disposal  


Prescribed  fire,  . 

wiWIand  fire 

management 

OHV,  recreation 


Open  space,  ... 
urt)an  interface 
Acquired  lands 


Military  withdrawal  re- 
view and  termi- 
nation. 


LarxJ  exchange,  corv 
servation  ease- 
ments. 

Desert  Tortoise  

Recovery  Plan  


Desert  Tortoise,  land 
disposal,  mineral 
withdrawals,  OHV 
Use,  utility  cor- 
ridors. ACECs. 

ACECs  


Prescribed  and 
wiidtand  fire  man- 
agement. 


Recreation  

NCA  Management 


FY-98 


EVAL 

PMFP/ 

EA 


DMFP/ 

DEIS 

AMFP/ 
DR 

EVAL 


ARMP/ 
DR 

NO! 


NO! 


DRMP/ 
DEIS 


EVAL 
PRMP/FEIS 

NOI 
NOI 
EVAL 
PRMP/FEIS 


FY-99 


NOI 


AMFP/ 
DR 


FMFP/ 
FEIS 


EVAL 


DRMP/ 

EA 

PRMP/ 

EA 

ARMP/ 

DR 

DRMP/ 

EA 

DRMP/ 

EA 

PRMP/ 

EA 

ARMP/ 

DR 

NOI 

DRMP/ 

EA 


NOI 


FRMP/ 
FEIS 

ARMP/ 
ROD 


ARMP/ROD 


DRMP/DEIS 


DRMP/EA 
PRMP/EA 
ARMP/DR 


ARMP/ROD 
DRMP/DEIS 


FY-00 


PRMP/EA 
ARMP/DR 


PRMP/ 
EA 

ARMP/ 
DR 

DRMP/ 
DEIS 


FY-01 


EVAL 

PRMP/ 

FEIS 


EVAL 


PRMP/FEIS 


ARMP/ROD 
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Table  i  .—Bureau  of  Land  Management  Planning  Schedule— Continued 

State  and  dis- 
trict or  field  of- 
fice 

Plan  name 
and  type 

New,  reviskm,  anwnd- 
ment  or  evaluatwn 

Major  issues 

FY-98 

FY-99 

FY-00 

FY-01 

PRMP/FEIS 
ARMP/ROD 

Las 

Cat>alk}  (for- 

Amendment   

Oil  and  Gas  leasing 

NOI 

PRMP/FEIS 

Cruces. 

merly  White 
Sands)  RMP. 

and  development 

DRMP/DEIS 

ARMP/ROD 

Statewide 

All  8  RMPs  as 

Statewide  Standards 

Vegetation,  water 

DRMP/DEIS 

necessary  in 

for  PuWic  Land 

quality,  livestock 

PRMP/FEIS 

New  Mexkx). 

Health  and  Guide- 
lines for  Livestock 
Grazing  Manage- 
ment Amendment. 

grazing,  fish  and 
wikJIife. 

ARMP/ROD 

' 

Taos 

Taos  RMP  

Evaluation 

EVAL 

1  flW0    .••••••. 

Farming- 
ton. 

Farmington 
RMP. 

Evaluation  

EVAL 

^V^IW^U\#l  1     ••••■•••••■•••■•■■ 

Carlsbad 

Carlst>ad  RMP 

Evaluatk>n 



EVAL 

Socorro  ... 

Socorro  RMP 

Evaluation 

••••*•••■••••■•••■•••••••••••■•••••• 

EVAL 

Las 

Mimbres  RMP 

Evaluatk>n 

EVAL 

Cruces. 

Tulsa 

Kansas,  Okla- 
homa, 

Evaluation  

EVAL 

1  UIOO     

^  VGilW^U\^t  1      ■■•••••■•■•••••••■ 

Texas  RMP. 

Altxjquer- 
que. 

Rio  Puerco 

Evaluatk>n 

EVAL 

1   1«\*     I      W^rfl  \^*^ 

RMP. 

Las 

Caballo  (for- 
nierly  White 

Evalution  

EVAL 

Cruces. 

hvVOIWMVI  1      ••••••••••••••••••■• 

Sands)  RMP. 

Oregon*: 

Vale/ 

Southeastem 

New 

Eecosystem  mgmt.. 

DRMP/DEIS 

PRMP/FEIS 

Burns. 

Oregon 
RMP. 

wild  and  scene  riv- 
ers, ACEC,  NCA. 
prescribed  fire,  spe- 
cial status  fish,  wiW- 
life  and  plants. 
Ecosystem  mgmt.. 

ARMP/ROD 

Lakeview 

Lakeview  RMP 

New 

NOI 

PRMP/FEIS 

ARMP/ROD 

ACEC,  migratory 

DRMP/DEIS 

big  game  range. 

prescrit)ed  fire,  spe- 

cial status  fish,  wiW- 

life  and  plants. 

Prineville 

Brothers/ 

Criterion/Ten  Mile 

Ecosystem  mgmt., 

NOI 

DRMP/DEIS 

PRMP/FEIS 

LaPine  RMP. 

Amendment. 

ACEC,  WSA,  pre- 
scribed fire,  special 
status  fire,  wikJIife 
and  plants.  Tribal 
values,  etc.. 

ARMP/ROD 

Brothers/ 

Central  Oregon, 

Ecosystem  mgmt., 

DRMP/DEIS 

PRMP/FEIS 

LaPine  RMP. 

Urt)an  Interface, 
Amendment. 

land  tenure  and  R/ 
W,  ACEC,  pre- 
scribed fire. 

ARMP/ROD 

Salem 

Salem  RMP  ... 

Evaluation 

Ecosystem  mgmt.. 

EVAL 

Eugene 

Eugene  RMP 

*»• 

special  status  fish. 

Rosetxjrg 

Rosetxjrg 

wildlife  and  plants, 

Medford 

RMP 

harvest  levels,  loca- 

Coos Bay 

Medford  RMP 

tion,  etc.. 

Lakeview 

Coos  Bay 

RMP 
Klamath  Falls 

RMP 
Upper  Klamath 

Basin/ 
Wood  River 

Ranch  RMP 

Utah*: 

Dixie 

Dixie  RMP  

New 

Wild  and  scenic  riv- 
ers, desert  tortoise, 
lands.  OHV,  recre- 
ation. 

PRMP/FEIS 

ARMP 
ROD 

., 

San  Juan 

San  Juan 
RMP. 

Amendment  

Mineral  leasing,  recre- 
ation, wikJiife,  sce- 
nic values. 

NOI 

DRMP/DEIS 

PRMP/FEIS 
ARMP/ROD 
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State  and  dis- 
trict Of  field  of- 
fice 

Plan  name 
and  type 

New,  revision,  amend- 
ment or  evaluation 

Major  issues 

FY-98 

FY-99 

FY-00 

FY-01 

Book  Cliffs 

Book  Cliffs 
RMP. 

Amendment  

Book  Cliffs  WiUlife  Ini- 
tiative, mineral  de- 
velopment, recre- 
ation. 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Diamond 

Diamond 

Amendment  

Wildlife,  land  tenure 

PRMP/EA 

PRMP/DR 

Moun- 

Mountain 

adjustment. 

tain. 

RMP. 

Grand 

Grand  RMP  ... 

Amendment  (com- 
bined with  San 
Juan  RMP). 

Wildlife,  mineral  leas- 
ing. 

NOI 

DRMP/DEIS 

PRMP/FEIS 
ARMP/ROD 

■     Kanab/ 

Grand  Stair- 

New  

Objects  of  scientific 

DRMP/DEIS 

PRMP/FEIS 

Escala- 

case 

interest,  water,  valkj 

ARMP/ROD 

nte. 

Escalante 
National 

existing  rights. 

Monument 
Manage- 
ment Plan 
(will  replace 
several 
MFPs). 

Wyoming*: 

Kemmerer 

Kemmerer, 

Amendment  to  pro- 

Mineral development 

NOI 

Continue 

Continue 

Pinedale 

Pinedale. 

vide  management 

PRMP/EA 

amend- 

anr)end- 

Rock 

Green  River, 

direction  for  lands 

ARMP/DR 

ment  proc- 

ment proc- 

Springs 

Cody,  Grass 

returned  to  BLM 

ess  if/as 

ess  if/as 

Cody 

Creek, 

from  Bureau  of 

needed 

needed 

Worland 

Washakie, 

Reclamation  with- 

Rawlins 

Great  Divide 

drawals. 

Casper 

and  Platte 
River  RMPs. 

Pinedale  .. 

Snake  River 

New— Omitted  lands 

Land  tenure,  minerals. 

NOI 

DRMP/DEIS 

PRMP/FEIS, 

RMP. 

never  covered  by  a 
land  use  plan. 

recreation,  grazing. 

ARMP/ROD 

Rock 

Green  River 

Amendment  for  oil 

Mineral  development. 

NOI 

DRMP/DEIS 

ARMP/ROD 

Springs. 

RMP. 

and  gas  and  poten- 
tial mineral  kxation 
withdrawal  deci- 
sions. 

wildlife.  recreatk>n 
conflkrts. 

PRMP/FEIS 

KAmrrtf^fAr 

Kemmerer 

Evaluation       

EVAL 

r\dllll  ^Id 

RMP. 

^B  V  ^aftfl^M^^ W^^l  ■        ««■■■■*•«•■•■*«**« 

Worland  .. 

Grass  Creek 
RMP. 

New 

Special  Mgt.  Area 
designations.  Vege- 
tation management. 

ARMP/ROD 

, 

access. 

Worland  .. 

Washakie 

Potential  amendment 

Mineral  development. 

NOI 

DRMP/EA 

RMP. 

in  conjurx:tion  with 
Red  Guteh  Dinosaur 
Track  Site  Plan. 

paleontologlcal,  cul- 
tural values,  recre- 
atk)n,  publk:  edu- 
cation, scientific  re- 
search conflicts. 

PRMP/EA 
ARMP/DR 

Newcastle 

Newcastle 
RMP. 

New 

Access,  land  tenure, 
paleontologlcal  val- 
ues, visual  resource 
management. 

DRMP/DEIS 

PRMP/FEIS 
ARMP/ROD 

Buffalo 

Buffalo  RMP 

Evaluation 

EVAL 

Rawlins  ... 

Great  Divide 

Shirley  Mountain 

ORV  designation. 

NOI 

RMP. 

Travel  Management 
Plan  Amendment. 

wildlife,  watershed, 
recreation. 

DRMP/EA 
PRMP/EA 
ARMP/DR 

Rawlins  ... 

Great  DivkJe 

Amendment  for  coal 

Coal  development. 

NOI 

RMP. 

planning  decisions 
for  Cartx>n  Basin 
Area. 

wildlife,  water  qual- 
ity/quanlily. 

DRMP/EA 
PRMP/EA 
ARMP/DR 

Rawtins  ...] 

Great  Divide 

Evaluation 

EVAL 

RMP. 

Pinedale  .. 

Pinedale  RMP 

Evaluation 

EVAL 
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Table  l  .—Bureau  of  Land  Management  Planning  Schedule— Continued 

State  and  dis- 
trict or  field  of- 
fice 

Plan  name 
and  type 

New,  revision,  amend- 
ment or  evaluation 

Major  issues 

FY-98 

FY-99 

FY-00 

FY-01 

•Idaho 

24  Land  Use 

Plan  Anriendments, 

Ecosystem  mgmt.,  for- 

DRMP/ 

Supple- 

PRMP/FEIS 

Plans. 

associated  with.  In- 

est and  rangeland 

DMFP/ 

mental 

ARMP/ROD 

terior  Columbia, 

health,  water  qual- 

DEIS 

DRMP/ 

Basin  Ecosystem, 

ity,  fish  and  wildlife. 

DEIS 

Management 

Project. 

Montana 

1  Land  Use 
Plan. 

Nevada  

3  Land  Use 
Plans. 

Oregon  

13  Land  Use 
Plans. 

Wyoming 

2UndUse 
Plans. 

Key  to  planning  schedule 
abbreviations: 
ACEC — Area  of  Critical  Environmental 

Concern 
AMFP — Approved  Management 

Framework  Plan 
ARMP — Approved  Resource 

Management  Plan 
DEIS — Draft  Environmental  Impact 

Statement 
DR — Decision  Record 
DRMP — Draft  Resource  Management 

Plan 
EA — Environmental  Assessment 
EIS — Environmental  Impact  Statement 
EVAL— Evaluation 
FEIS — Final  Enviromnental  Impact 

Statement 
FONSI— Findings  of  No  Significant 

Impact 
MFP — Management  Framework  Plan 
NCA — National  Conservation  Area 
NOI— Notice  of  Intent 
OHV— Off-Highway  Vehicle 
ORV— Off-Road  Vehicle 
PMFP — Proposed  Management 

Framework  Plan 
PRMP — Proposed  Resource 

Management  Plan 
RMP — Resource  Management  Plan 
ROD — Record  of  Decision 
R/W— Right-of-Way 
T&E — Threatened  and  Endangered 
VRM  Visual  Resource  Management 
WSA — Wilderness  Study  Area 

|FR  Doc.  99-426  Filed  1-7-99;  8:45  am] 
BILUNQ  COOe  4310-S4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Criteria  for  Evaluating  Water 
Management  Plans 

AGENCY:  Bureau  of  Reclamation. 
Interior. 


ACTION:  Notice. 


SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA)  and  the  Reclamation 
Reform  Act  of  1982,  the  Bureau  of 
Reclamation  (Reclamation)  developed 
and  published  the  Criteria  for 
Evaluating  Water  Conservation  Plans, 
dated  April  30,  1993.  In  September 
1996,  Reclamation  revised  the 
document  and  renamed  it  the  Criteria 
for  Evaluating  Water  Management  Plans 
(Criteria).  These  Criteria  were  developed 
based  on  information  provided  during 
pubhc  scoping  and  public  review 
sessions  held  throughout  Reclamation's 
Mid-Pacific  (MP)  Region.  Reclamation 
uses  these  Criteria  to  evaluate  the 
adequacy  of  all  water  management  plans 
developed  by  Central  Valley  Project 
contractors.  The  Criteria  were 
developed  and  the  plans  evaluated  for 
the  purpose  of  promoting  the  most 
efficient  water  use  reasonably 
achievable  by  all  MP  Region  contractors. 
Reclamation  made  a  commitment 
(stated  within  the  Criteria)  to  publish  a 
notice  of  its  draft  determination  of  the 
adequacy  of  each  contractor's  water 
management  plan  in  the  Federal 
Register  to  allow  the  pubUc  a  minimum 
of  30  days  to  comment  on  its 
preliminary  determinations. 
DATES:  All  public  comments  must  be 
received  by  February  8, 1999. 
ADDRESSES:  Please  mail  comments  to 
Lucille  Billingsley,  Bureau  of 
Reclamation,  2800  Cottage  Way,  MP- 
410,  Sacramento  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Lucille  Billingsley  at  the  address  above, 
or  by  telephone  at  (916)  978-5215  (TDD 
978  5608). 

SUPPLEMENTARY  INFORMATION:  Under 
provision  of  section  3405(e)  of  the 


CVPL\  (Title  34  Pub.  L.  102-575),  "The 
Secretary  (of  the  Interior)  shall  estabUsh 
and  administer  an  office  on  Central 
Valley  Project  water  conservation  best 
management  practices  that  shall  •  •  • 
develop  criteria  for  evaluating  the 
adequacy  of  all  water  conservation 
plans  developed  by  project  contractors, 
including  those  plans  required  by 
section  210  of  the  Reclamation  Reform 
Act  of  1982."  Also,  according  to  Section 
3405(e)(1),  these  criteria  will  be 
developed"*  *  *  with  the  purpose  of 
promoting  the  highest  level  of  water  use 
efficiency  reasonably  achievable  by 
project  contractors  using  best  available 
cost-effective  technology  and  best 
management  practices." 

The  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts  over 
2,000  irrigable  acre-feet  and  agricultural 
contracts  over  2,000  irrigable  acres)  will 
prepare  water  management  plans  which 
will  be  evaluated  by  Reclamation  based 
on  the  following  required  information 
detailed  in  the  steps  listed  below  to 
develop,  implement,  monitor,  and 
update  their  water  management  plans. 
The  steps  are: 

1.  Describe  the  district. 

2.  Inventory  water  resources  available 
to  the  District. 

3.  Best  Management  Practices  (BMP's) 
for  Agricultural  Contractors. 

4.  BMP's  for  Urban  Contractors. 

5.  Exemption  Process. 
Sacramento  County  Water  Agency  has 

developed  a  water  management  plan 
which  Reclamation  has  evaluated  and 
preliminarily  determined  to  meet  the 
requirements  of  the  Criteria. 

Pubhc  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
is  invited  at  this  time.  A  copy  of  the 
plan  will  be  available  for  review  at 
Reclamation's  MP  Regional  Oitice 
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located  in  Sapramento,  California,  and 
MP's  South-Central  California  Area 
Office  located  in  Fresno,  California.  If 
you  wish  to  ieview  a  copy  of  the  plan, 
please  contact  Ms.  Billingsley  to  find 
the  office  nearest  you. 

Dated:  Decetiber  31. 1998. 
Robert  F.  Stackhouse, 
Regional  Resources  Manager,  Mid-Pacific 
Region.  \ 

|FR  Doc.  99-3<7  Filed  1-7-99;  8:45  am) 
MUJNQ  CODE  43tO-M-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  RevieW:  TRUST  "99  program 
solicitation. 

4 

The  propo^d  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies.  The 
COPS  Office,  on  behalf  of  the 
Departments  of  Justice  and  Interior 
Interdepartmental  Tribal  Justice 
Working  Group,  has  submitted  the 
following  information  request  utilizing 
emergency  review  procedures,  to  0MB 
for  review  and  clearance  accordance 
with  sections  1320.13(a)(l)(ii)  and 
(a)(2)(iii)  of  the  Paperwork  Reduction 
Act  of  1995.  The  COPS  Office  has 
determined  tlat  it  cannot  reasonably 
comply  with  ihe  normal  clearance 
procedures  under  this  Part  of  the  Act 
because  normal  clearance  procedures 
are  reasonablv  likely  to  prevent  or 
disrupt  the  collection  of  the 
information.  I 

Therefore,  pMB  emergency  approval 
has  been  requested  by  January  15.  1999. 
If  granted  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and  questions  pertaining  to  this  pending 
request  for  emergency  approval  must  be 
directed  to  O^B.  Office  of  Information 
and  Regulato^  Affairs.  Attention: 
Department  cif  Justice  Desk  Officer, 
Washington,  D-C.  20530.  Comments 
regarding  the  lemergency  submission  of 
this  information  collection  may  also  be 
submitted  to  0MB  via  facsimile  at  (202) 
395-7285.  Diiring  the  first  60  days  of 
this  same  review  period,  a  regular 
review  of  this  Information  collection  is 
also  being  undertaken. 

Comments  ere  encouraged  and  will  be 
accepted  until  the  sixtieth  day  from  the 
date  published  in  the  Federal  Register. 
Request  written  comments  and 
suggestions  fit>m  the  public  and  affected 
agencies  conqeming  the  proposed 
collection  of  Information.  Your 


comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Ii  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
June  Kress,  202-616-2915,  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
1100  Vermont  Avenue,  NW., 
Washington.  D.C.  20530. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  should  be 
directed  to  June  Kress,  202-616-2915, 
U.S.  E)epartroent  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
1100  Vermont  Avenue,  NW., 
Washington,  D.C.  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
TRUST  '99  Program  Solicitation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Office  of 
Community  Oriented  Pohcing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Tribal  Government. 
Other:  None. 

The  information  collected  is  used  to 
determine  applicant  eligibility  for  the 
TRUST  '99  Grant  Program.  The  program 
provides  funding  for  federally 
recognized  tribes  that  currently  have 
law  enforcement  agencies  interested  in 
participation  in  the  COPS  Fimds  to 
Tribal  Communities  '99  grant  program. 


Funds  to  Tribal  Communities  a  grant 
which  could  fund  salaries  and  benefits 
of  new  police  officer,  academy /basic 
training,  departmental/field  training, 
supplemental  community  policing 
training,  computer  training,  uniforms, 
and  equipment  for  eligible  federally 
recc^ized  tribal  communities. 

(5rAn  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500  respondents  at  1.5  hours 
per  response.  The  information  will  be 
collected  once  from  each  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  750  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  January  5, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[PR  Doc.  99-^19  Filed  1-7-99;  8:45  am] 

BILUNO  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Renewal  of  Expired 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review;  Postgraduate  Evaluation 
of  the  FBI  National  Academy  Survey 
Booklet. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  xmtil  March  9,  1999. 

Written  comments  and  suggestions 
from  the  public  and  a^ected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechsmical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Postgraduate  Evaluation  of  the  FBI 
National  Academy. 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  There  is  no  assigned  form 
number;  Federal  Bureau  of 
Investigation,  FBI  Academy. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local  Law 
Enforcement  Officers.  This  form  is  used 
to  collect  feedback  from  graduates  of  the 
FBI  National  Academy  regarding  the 
relevance  of  the  course  offered  during 
training. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,553  responses  at  45  minutes 
(0.75)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,914.75  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
James  Delaverson  703-640-1138  (or 
(703)  632-3220  after  January  22, 1999), 
Pro^'am  Manager,  Office  of  Information 
and  Learning  Resources,  Research  and 
Analysis  Center,  FBI  Academy, 
QuanUco,  Virginia  22135.  Additionally, 
comments  and/or  suggestions  regarding 
the  item  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr.  James 
Delaverson. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 


EKvision,  suite  850,  Washington  Center, 
1001  G  Street  N.W.,  Washington  DC 
20530. 

Dated:  January  4, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  99-364  Filed  1-7-99;  8:45  am) 
BILUNQ  CODE  441fr-02-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Request  for  Approval  of 
New  Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  FBI  National  Academy 
Training  Needs  Assessment. 

The  Department  of  Jiistice,  Federal 
Bureau  of  Investigation,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  conunents  from  the  pubUc  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  imtil  March  9,  1999. 

Written  comments  and  suggestions 
bom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  FBI 
National  Academy  Training  Needs 
Assessment. 


(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  There  is  no  assigned  form 
niunber;  Federal  Bureau  of 
Investigation,  FBI  Academy. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local  Law 
Enforcement  Executives.  This  form  is 
used  to  collect  respondent  perceptions 
of  the  training  needs  of  their  agency 
personnel  who  will  be  attending  the  FBI 
National  Academy.  This  will  enable 
enhancements  to  the  FBI  National 
Academy  curriculum  to  address 
anticipated  training  needs. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,751  responses  at  30  minutes 
(0.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  860.5  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
James  Delaverson.  703-640-1138  (or 
(703)  632-3220  after  January  22, 1999), 
Program  Manager,  Office  of  Information 
and  Learning  Resources,  Research  and 
Analysis  Center,  FBI  Academy, 
Quantico,  Virginia  22135.  Additionally, 
comments  and/or  suggestions  regarding 
the  item  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr.  James 
Delaverson. 

If  additional  information  is  required 
contact:  Mr  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington,  1001  G 
Street  NW.  Wa^ington,  DC  20530. 

Dated:  January  4, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(PR  Doc.  99-365  Filed  1-7-99;  8:45  am) 
BILUNQ  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Application  tor 
Naturalization. 
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The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  inlormation  collection  is 
published  ta  obtain  comments  from  the 
public  and  affected  agencies.  This 
collection  wfts  initially  published  in  the 
Federal  Register  on  63  FR  55643  on 
October  16  for  pubHc  comment.  The  INS 
has  decided  to  resubmit  this  form  for  an 
additional  60-day  comment  period  to 
ensure  that  the  public  has  further 
opportimity  to  review  the  proposed 
revisions  to  the  form  N— 400. 
Accordingly,  comments  are  encouraged 
and  will  be  accepted  for  sixty  days  until 
March  9. 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  (hould  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  Information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Naturalization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-400,  Application  for 
Naturalization.  The  Immigration 
Services  Division,  Immigration  and 
Naturalization  Service 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
is  used  by  the  INS  to  determine 
eligibility  for  natiualization. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  926,692  responses  at  6  hours 
per  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,5560,152  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  January  4, 1999. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

BILUNG  CODE  4410-1S-M 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


0MB  «  1115-0009 
Application  for  Naturalization 


Instructions 

Application  for  Naturalization 

(Form  N-400) 


What  Is  This  Form? 

This  form  is  an  application  for  naturalization.  To 
leam  more  about  naturalization,  please  read  A  Guide 
to  NatwcUization.  You  can  obtain  the  Guide  ( 1 )  on 
the  INS  web  site  (www.ins.usdoj.gov),  (2)  by  calling 
the  INS  Forms  Line  at  1-800-870-3676,  or  (3)  by 
going  to  your  local  INS  office. 

Who  Should  Use  This  Form? 

To  use  the  N-400  you  must  be  ONE  of  the  following: 

( 1 )  A  Permanent  Resident  for  the  past  S  years; 

(2)  A  Permanent  Resident  married  to  a  U.S.  citizen  if: 

♦  you  have  been  a  Permanent  Resident  for  the  past 
3  years,  AND 

♦  you  have  been  married  to  and  living  with  the 
same  U.S.  citizen  for  the  past  3  years,  AND 
your  spouse  has  been  a  U.S.  citizen  for  the  p^  |, ;: 
years:  ^r  '  ii 


years; 


I' 
'-••   *  '^' 
(3)  A  Permanent  Resident  who  has  served  inj^e  Ulj^.    ^  ^ 

Armed  Forces  for  3  years  or  more,  ifybu:     '^Z.%.     •?* 

♦  are  still  serving  in  the  U.S.  Armed  Forces  j|j 

OR  '^x  .M 

♦  will  be  filing  your  application  within  o months  of 
honorable  discharge  from  the  service. 

There  are  several  other  small  groups  of  people  who 
are  eligible  for  naturalization  and  who  should  use  the 
N-400  (for  example,  individuals  who  served  in  the 
U.S.  Armed  Forces  during  hostilities).  Please  refer  to 
A  Guide  to  Naturalization  for  more  information  on 
these  groups. 

Who  Should  NOT  Use  This  Form? 

Individuals  under  18  years  of  age  should  not  use  this 
form.  Individuals  under  18  years  of  age  who  seek 
naturalization  based  on  their  parents'  or  adoptive 
parents'  citizenship  should  use  Form  N-600, 
"Application  for  Certificate  of  Citizenship." 


What  Is  The  EligibUity  Worksheet? 

The  Eligibility  Worksheet  is  a  tool  you  can  use  to  help 
you  decide  if  you  are  eligible  to  apply  for 
naturalization.  Before  completing  the  N-400,  you 
should  complete  the  Eligibility  Worksheet.  There  is  an 
Eligibility  Worksheet  in  the  back  pocket  of  A  Guide  to 
Naturalization. 

Does  It  Cost  Anything  To  Apply  for 
Naturalization? 

Yes,  it  does  cost  money  to  apply  for  naturalization. 
For  the  latest  fee,  please  see  the  one-page  insert  in  the 
back  pocket  of  A  Guide  to  Naturalization.  You  must 
send  your  fee  with  your  application  or  your 
application  will  be  returned  to  you.  Your  application 
fee  is  not  refundable  even  if  you  withdraw  your 
application  or  your  case  is  denied.  Your  fee  must  be: 

♦  paid  by  a  check  or  money  order  drawn  on  a  U.S. 
bank  (do  not  mail  cash); 

♦  in  the  exact  wnount;  and 

♦  payablelo  th^'Mmmigration  and  Naturalization 
Servfce." 

' ,.  If  you  IJv^  in  Guam  and  are  filing  your  application  in 
i  ^Guam,  make  your  check  or  money  order  payable  to 
"".the  "Treasurer,  Guam."  If  you  live  in  the  Virgin 
'  iJslands  and  are  filing  your  application  in  the  Virgin 
•  islands,  make  your  check  or  money  order  payable  to 
'the  "Commissioner  of  Finance  of  the  Virgin  Islands." 

What  Do  I  Send  With  My  Application? 

Send  the  following  with  your  application  in  this  order 

♦  A  photocopy  of  both  sides  of  your  Permanent 
Resident  Card  (previously  known  as  Alien 
Registration  Card): 

♦  Two  color  photos  taken  on  a  white  background 
with  a  V*  profile  view  of  the  right  side  of  your 
face.  The  photographs  should  be  taken  within  30 
days  of  the  date  they  are  sent  to  INS.  You 
should  print  your  name  and  "A"-  number  lightly 
in  pencil  on  the  back  of  each  photograph. 

♦  A  check  or  money  order  for  the  filing  fee. 

You  may  also  need  to  send  other  documents.  Please 
see  the  checklist  at  the  end  of  these  instructions  to 
determine  which  other  documents  you  will  need  to 
send  with  your  application. 
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Wheh-e  Do  I  Send  My  Application? 

You  vrill  need  to  send  your  application  to  one  of  four 
INS  Service  Centers.  Use  the  following  list  to 
deterr^ine  where  to  send  your  application  and 
docurients: 

If  you  live  in  Arizona,  California,  Hawaii,  Nevada, 
Territory  of  Guam,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  send  your  application  to: 

California  Service  Center 

P.O.  Box  10400 

Laguna  Niguei,  CA  92677-0400 

If  you  live  in  Alaska,  Colorado,  Idaho,  Illinois, 
Indiar  a,  Iowa,  Kansas,  Michigan,  Minnesota, 
Missoiri,  Montana,  Nebraska,  North  Dakota,  Ohio, 
Orego  n.  South  Dakota,  Utah,  Wisconsin,  or 
Wyoming,  send  your  application  to: 

Nebraska  Service  Center 

P.O.  Box  7400 

Lincoln.  N£  68501-7400 

If  you  live  in  Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi,  New  Mexico,  North 
Carolpa,  Oklahoma,  South  Carolina,  Tennessee,  or 
send  your  application  to: 


Texas  Service  Center 

P.O.  Box  851204  ^^, 

Mesquite,  TX  1SISS-1204,S^>'^^:': 


Texas 


If  you 


%h 


m 


live  in  Connecticut,  Delaware,  Maine,  ,l'J 
Maryl^d,  Massachusetts,  New  HampshlrekJSew 
Jersey^  New  York,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  Washington,  DC,  West  Virginia, 
Comnjonwealth  of  Puerto  Rico,  or  the  Virgin  Islands 
of  theiUnited  States  send  your  application  to: 


Vermont  Service  Center 
75  Lower  Weidon  Street 
St  Albans,  VT  05479-0001 


How  Do  I  Complete  This  Application? 

Print  4learly  or  type  your  answers  using  CAPITAL 
letters!  in  each  box.  Failure  to  print  clearly  may  delay 
your  a)plication.  Please  use  dark  ink. 

Pleasd  write  your  INS  "A"-  number  on  the  top  right 
hand  <omer  of  each  page.  Write  your  INS  "A"- 
numbtr  as  it  appears  on  your  Permanent  Resident 
Card,  i  Your  "A"-  number  always  begins  with  the 


letter  tA."  The  "A"  is  followed  by  7  to  9  numbers 


depending  on  when  you  entered  the  United  States.  If 
there  are  less  than  9  numbers  following  the  "A,"  in 
your  "A"-  number,  place  zeros  before  the  first  number 
to  get  a  total  of  9  numbers.  For  example: 

A 1234567  should  be  written  as  AGO  1234567; 

A12345678  should  be  written  as  A012345678. 
See  the  sample  Permanent  Resident  Cards  at  the  end 
of  these  instructions  to  help  you  determine  your  "A"- 
number. 

If  a  question  does  not  apply  to  you,  write  "not 
applicable"  in  the  space  provided. 

If  you  need  extra  space  to  answer  any  item: 

♦  attach  a  separate  sheet  of  paper; 

♦  write  your  name,  your  "A"-  number,  and  "N-400" 
on  the  top  right  comer  of  the  sheet;  and 

♦  write  the  number  of  the  item  for  which  you  are 
providing  additional  information. 

Step-by-Step  Instructions 

This  form  is  divided  into  15  parts.  The  information 
below  will  help  ypy  fill  out  the  form. 


Pi«e2 


hA^'  Voir  current  legal  name —  Write  your  Family 
Name  (Last  Name),  Given  Name  (First  Name), 
and  Full  Middle  Name  (if you  have  one). 

Note:  Your  current  legal  name  is  the  name  on 
your  birth  certificate,  marriage  certificate,  or  your 
name  as  changed  by  any  legal  action  after  birth. 

B.  Your  name  exactly  as  it  appears  on  your 
Permanent  Resident  Card  {if  different  from 
above) — Write  your  name  exactly  as  it  appears  on 
your  card. 

C.  Other  names  you  have  used — If  you  have  used 
any  other  name  since  becoming  a  Permanent 
Resident,  write  it  in  this  section.  If  you  have 
NOT  used  a  different  name,  write  "not 
applicable"  in  the  space  for  your  Family  Name 
(Last  Name). 

D.  Name  change  (optional) — ^The  courts  that 
perform  oath  ceremonies  allow  applicants  to 
chiinge  their  name  when  they  naturalize.  If  you 
decide  to  change  your  name,  you  will  be 
required  to  complete  a  Petition  for  Name 
Change,  during  your  interview.  Your  new  name 
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will  not  be  legally  binding  until  after  your  oath 
ceremony. 

If  you  decide  to  change  your  name,  it  may  delay 
the  date  of  your  oath  ceremony.  If  you  decide  to 
change  your  name,  your  new  name  will  appear 
on  your  Certificate  of  Naturalization. 

If  you  want  to  change  your  name  check  "Yes" 
and  complete  this  section.  If  you  do  not  want  to 
change  your  name,  check  "No"  and  go  to  Part  2. 


Part  4.  Addresses  and  Phone  Number 


Part  2.  Basis  for  Year  Application 


A.  Home  Address —  Give  the  address  where  you 
currently  live.  Please  do  NOT  put  post  office 
(P.O.)  box  numbers  here.  Also  provide  a  daytime 
phone  number  where  you  can  be  reached. 

B.  Mailing  Address — Give  your  mailing  address  if 
it  is  different  from  your  home  address.  Write 
"same"  if  your  mailing  address  is  the  same  as 
your  home  address. 


Check  the  box  that  indicates  the  basis  for  your 
application.  If  the  basis  for  your  application  is 
not  one  of  the  three  options  provided,  check 
"other."  If  you  check  "other,"  write  a  brief 
description  of  the  basis  for  your  application  on 
the  line  provided. 


Part  5.  Information  for  Criminal  History  Check 


The  information  in  this  section  will  be  used  by 
the  Federal  Bureau  of  Investigation  (FBI)  to  do  a 
criminal  history  check.  Please  check  the  boxes 
that  most  apply  to  you. 


Part  3.  Information  About  You 


Part  6.  In 
Empio: 


A.  Social  Security  Number — Print  your  social 
security  number.  If  you  do  not  have  one,  write 
"not  applicable"  in  the  space  provided. 

B.  Date  of  Birth — Use  eight  numbers  to  sh< 
date  of  birth.  Write  the  date  in  this  order 
Day,  Year.  (Example:  May  I,  199|rdi^ 
written  as  05/01/1998).  "^^       ^  I 

C.  Country  of  Birth — Write  the  name 4f  ibfS'^ 
country  where  you  were  bom.  %^ 

D.  Country  of  Nationality — Write  the  name  of  the 
country  where  you  are  currently  a  citizen.  Write 
the  country  even  if  it  no  longer  exists. 

Note:  for  the  purposes  of  completing  this  form  do 
not  use  the  term  "stateless"  as  your  country  of 
nationality. 

E.  Date  You  Became  a  Permanent  Resident — The 
date  you  became  a  Permanent  Resident  can  be 
found  on  your  Permanent  Resident  Card.  See  the 
sample  Permanent  Resident  Cards  at  the  end  of 
these  instructions  to  help  you  locate  the  date  on 
your  card. 

Write  the  date  in  this  order  Month,  Day,  Year 
(Example:  May  1, 1998  should  be  written  as 
05/01/1998). 


nll^Kion 


About  Your  Residence  and 


B. 


e  addresses  where  you  have  lived  during 
.the*  to*  5  years.  Begin  with  your  present  address 
^Bkd  gvback  5  years.  Also,  write  the  dates  you 
^^Ilved  in  these  places.  Write  the  dates  in  this 
order:  Month,  Day,  Year  (Example:  May  I,  1998 
to  June  1,  1998  should  be  written  05/01/1998  to 
06/01/1998). 

List  where  you  have  worked  (or,  if  you  were  a 
student,  the  schools  you  have  attended)  during  the 
last  5  years.  Begin  with  your  most  recent 
employer.  Include  military  service.  If  you 
worked  for  yourself  write  "self  employed."  Also, 
write  the  dates  of  your  employment.  Write  the 
dates  in  this  order:  Month,  Day,  Year  (Example: 
May  1,  1998  to  June  I,  1998  should  be  written 
05/01/1998  to  06/01/1998). 


Part?.  Abicnccs  From  the  United  States 
(Including  Trips  to  Canada  and  Mexico) 


A.  Estimate  the  number  of  short  trips  you  have  taken 
outside  of  the  U.S.  (7  days  or  less)  since 
becoming  a  Permanent  Resident. 

B.  Estimate  the  total  number  of  days  you  spent  out 
of  the  country  on  short  trips  since  becoming  a 
Permanent  Resident. 


Pi«(3 
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Q.    Use  the  table  to  provide  information  on  any 
trips  you  have  taken  outside  of  the  U.S. 
(since  becoming  a  Permanent  Resident)  that 
lasted  for  more  than  7  days.  Include  the  date 
you  left  and  the  date  you  returned.  If  you 
need  more  space,  use  a  separate  sheet  of 
paper. 


Part  8.  Information  About  Your  Marital  History 


A. 


F  rovide  the  requested  information  about  your 
c  urrent  marital  status.  Ifyou  check  the  box 
"  single"  go  to  Part  9. 


In  the  last  column  ("Location"),  write: 

♦  "with  me"  -  if  the  child  lives  with  you; 

♦  the  city,  state  and  country  where  they  live  -  if  the 
child  does  NOT  live  with  you;  or 

♦  "missing"  or  "deceased"  -  if  the  child  is  missing 
or  deceased. 

Ifyou  need  more  space  use  a  separate  sheet  of  paper. 


Part  10.  Additional  QuestioDS 


B.    I  ■  you  are  now  married,  write  the  requested 
ii  (formation  about  your  spouse.  Ifyou  were 
r  tarried  to  the  same  spouse  more  than  one  time, 
t  eat  each  time  as  a  separate  marriage. 

(  heck  the  box  to  indicate  whether  your  spouse  is 
U.S.  citizen.  Provide  information  about  your 

s^use  depending  on  if  they  are  a  U.S.  citizen  or 
they  are  not  a  U.S.  citizen. 

>  /rite  the  number  of  times  you  have  been  married 
if!  the  space  provided.  Please  include  annulled 
arriages. 


Answer  each  question  by  checking  the  "Yes"  or  "No" 
box.  This  information  will  be  used  by  INS  to  help 
determine  your  eligibility  for  citizenship.  For  more 
information  on  eligibility,  please  see  A  Guide  to 
Naturalization. 

Answer  the  questions  as  honestly  and  accurately  as 
possible.  Ifyou  do  not,  INS  may  deny  your 
application  for  lack  of  good  moral  character. 


Part  11 


Accommodations  Request 


E. 


I 


rite  the  number  of  times  your  current  spousec, -f' 
been  married  in  the  space  provided.  Pkase     ; 


kclude  annulled  marriages. 


'■■'^ 


If  you  were  married  before,  please  providfe"      ' ;  s 
information  about  your  prior  spousK.  If  yov 
nave  had  more  than  two  prior  spouio,  use  a 
separate  sheet  of  paper  to  provide  the' same 
iaformation  requested  in  Section  F.  Please 
^member  to  write  your  name,  "A"-  number,  and 
MOO"  on  the  top  right  hand  comer  of  each 
tjeet. 


Par^  9.  Information  About  Your  Children 


Provide  information  about  all  of  your  children 
O^ga^less  of  where  they  were  bom  or  where  they  are 
now  living).  Include: 

living,  missing  and  deceased  children; 

c^iildren  bom  out  of  wedlock; 

cfiildren  of  all  ages; 

legally  adopted  children; 

step-children; 

children  who  are  not  living  with  you;  and 

children  who  are  now  married. 


Some  people  with  disabilities  need  special 
i^%-  considenftion  during  the  naturalization  process.  The 
INS  will  inike  every  effort  to  make  reasonable 
accommodations  in  these  cases.  For  example,  ifyou 
,  use  a  wheelchair,  we  will  make  sure  you  can  be 
V  fingerprinted  and  interviewed,  and  attend  an  oath 
^    ceremony  at  a  location  that  is  wheelchair  accessible. 
Ifyou  are  hearing  impaired  and  need  a  sign  language 
interpreter,  INS  will  arrange  to  have  one  at  your 
interview.  Ifyou  have  an  assistant  or  use  a  service 
animal,  the  assistant  or  animal  may  accompany  you, 
as  long  as  their  presence  is  not  disruptive. 

People  with  disabilities  that  prevent  them  from 
demonstrating  their  knowledge  of  English  or  U.S. 
History  and  Government  may  file  a  Form  N-648  along 
with  their  N-400  to  request  a  waiver  of  this 
requirement.  Please  see  the  instructions  for  Form 
N-648  for  additional  information  on  how  to  complete 
the  N-648. 


Part  12.  Your  Signature 


Patc4 


After  reading  the  statement  in  Part  12,  you  must  sign 
and  date  it.  An  unsigned  application  will  be  retumed 
to  you.  You  should  sign  your  ftill  name  without 
abbreviating.  The  signature  must  be  legible. 
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Part  13.  Signature  of  Person  Who  Prepared 
This  Application  for  You 


If  someone  helped  you  fill  out  this  forni,  he  or  she  must 
complete  this  section. 


Part  14.  Signature  at  Interview 


Do  NOT  coH^lete  this  part  You  will  be  asked  to 
complete  this  part  at  the  time  of  your  interview. 


Partis.  Oath  of  Allegiance 


Do  NOT  complete  this  part  You  will  be  asked  to 
complete  this  part  at  the  time  of  your  interview. 

If  your  application  is  approved,  you  will  be  required 
to  take  this  Oath  of  Allegiance  to  become  a  citizen.  In 
very  limited  cases  the  Oath  can  be  changed  (see  A 
Guide  to  Naturalization  for  more  information). 

Privacy  Act  Notice 

INS  asks  for  the  information  on  this  form  and 
associated  evidence  to  determine  your  eligibility  for 
this  immigration  benefit.  Form  N-400  processes  are 
generally  covered  in  8  U.S.C.  1439,  1440,  1443,  ^^ 
1445,  1446,  and  14S2.  INS  may  provide  infoi^iAri^ 
from  your  application  to  other  govemmet^t  ager**"  "^ 

Paperwork  Reduction  Act  Nwtice     \-. 

An  agency  may  not  conduct  or  sponsol^h  infJMSiation 
collection  and  a  person  is  not  required  t^Mnnd  to 
an  information  collection  unless  the  agency  displays  a 
valid  0MB  control  number.  INS  tries  to  create  forms 
and  instructions  that  are  accurate  and  easy  to 
understand.  This  is  often  difficult  because  the  law  is 
very  complicated.  We  estimate  it  will  take  2  hours  to 
complete  this  form  and  4  hours  to  collect  the  required 
documents.  Ifyou  have  comments  regvding  the 
accuracy  of  this  estimate  or  suggestions  for  making 
this  form  simpler,  you  can  write  to  the  Immigration 
and  Naturalization  Service,  425  I  Street,  N.W.,  Room 
5307,  Washington,  DC  20536. 

Penalties 

If  you  knowingly  and  willfully  falsify  or  conceal  a 
material  fact  or  submit  a  false  document  with  this 
request,  INS  will  deny  your  application  for 
naturalization.  We  may  also  deny  other  immigration 
benefits.  In  addition,  you  will  face  severe  penalties 


provided  by  law  and  may  be  subject  to  criminal 
prosecution 

If  you  are  granted  naturalization  and  knowingly  and 
willfully  falsify  or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  you  may  be  subject 
to  revocation  of  your  naturalization. 


PiftS 
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Documents  you  need  to  submit  with  your  N-400: 

All'applkants  nnst  send: 

Q     A  photocopy  of  both  sides  of  your  Permanent  Resident  Card  (formerly  known  as  Alien  Registration  Card); 
□     Two  color  photographs  (%  frontal  image);  AND 
Q  I  A  check  or  money  order. 

If  «n  attorney  or  accredited  representative  b  acting  on  your  behalf,  send: 

Q     Form  G-28,  "Notice  of  Entry  of  Appearance  as  Attorney  or  Representative." 


If  ynur  current  legal  name  is  different  than  the  name  on  your  Permanent  Resident  Card,  send: 

Q     The  document  that  legally  changed  your  name  (marriage  license,  divorce  decree,  OR  court  document)  OR  a 
detailed  explanation  of  why  you  use  a  different  name. 

If  yiou  are  applying  for  naturalization  on  the  basn  of  marriage  to  a  United  States  citizen,  send: 

□     Proof  that  your  spouse  has  been  a  U.S.  citizen  for  the  past  3  years  (birth  certificate,  naturalization  certificate, 
'  certificate  of  citizenship,  copy  of  the  inside  of  the  ftxMit  cover  and  signature  page  of  your  spouse's  valid  U.S. 
passport,  OR  Form  FS240,  "Report  of  Birth  Abroad  of  a  Citizen  of  the  United  States  of  America"); 

Q     Your  current  marriage  certificate; 

Proof  of  termination  of  ALL  of  your  spouse's  prior  marriages  (divorce  decree  OR  death  certificate);  AND 
An  original  IRS  1722  letter  listing  tax  information  for  the  past  3  years  OR  copies  of  die  income  tax  forms  you 


filed  for  the  past  3  years. 


If  you  were  previously  married,  send: 

Q     Proof  of  term  ination  of  ALL  of  your  prior  marriages  (divorce  d 

If  you  have  ever  been  in  the  United  States  military,  send||>.^ 

□     An  original  Form  N-426,  "Request  for  Certification  of  1 
Q     An  original  Form  G-325B,  "Biographic  Infor 


If  you  have  taken  a  trip  outside  of  the  Unit 
Permanent  Resident,  send:  ^ 

a     An  original  IRS  1722  letter  listi 
applying  on  the  basis  of  marriag 


ificate). 


orHw^l  Service;"  AND 


for  6  months  or  more  since  becoming  a 

for  the  past  5  years  (or  for  the  past  3  years  if  you  are 


If  you  have  a  dependent  spouse  or  chiid^ni'and  have  been  ordered  to  provide  financial  support,  send: 

Q     Copies  of  the  court  or  government  order  to  provide  financial  support;  AND 

Q     Evidence  that  you  have  complied  with  the  court  or  government  order  (cancelled  checks,  money  order  receipts,  a 
I  court  or  agency  printout  of  child  support  payments.  OR  evidence  of  wage  garnishments). 


If  you  answer  "yes"  to  questions  I  through  12  in  Part  10,  send: 

written  explanation  on  a  separate  sheet  of  paper. 


Q   Aw 
Ifybu: 


answer  "yes"  to  questions  18  through  29,  send: 
Q  A  written  explanation  on  a  separate  sheet  of  paper. 

If  you  answer  "no"  to  questions  30  through  36  in  Part  10,  send: 

□  A  written  explanation  on  a  separate  sheet  of  paper. 

If  you  have  ever  been  arrested  or  detained  by  any  law  enforcement  officer  for  any  reason  and  no  char2es 
were  filed,  send: 

□  An  official  statement  from  the  arresting  agency  or  applicable  court  indicating  that  no  charges  were  filed. 


(OVER) 


Pate* 
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If  you  have  ever  been  arrested  or  detained  by  any  law  enforcement  ofTicer  for  any  reason  and  charges  were 
filed,  send: 

Q     An  original  or  a  certified  copy  of  the  complete  court  disposition  for  each  incident  (dismissal  order,  conviction 
record,  OR  acquittal  order). 

If  you  have  ever  been  convicted  or  placed  in  an  alternative  sentencing  program  or  rehabilitative  program, 
send: 

□  The  sentencing  record  for  each  incident;  AND 

Q     Evidence  that  you  completed  your  sentence  (probation  record,  parole  record,  OR  evidence  that  you  completed 
an  alternative  sentencing  program  or  rehabilitative  program). 

If  you  have  ever  had  any  arrest  or  conviction  vacated,  set  aside,  sealed,  expunged,  or  otherwise  removed  from 
your  record,  send: 

Q     An  original  or  a  certified  copy  of  the  court  order  vacating,  setting  aside,  sealing,  expunging,  or  otherwise 
removing  the  arrest  or  conviction. 

If  you  have  ever  failed  to  file  an  income  tax  return  when  it  was  required  by  law,  send: 

□  Copies  of  all  correspondence  with  the  Internal  Revenue  Service  (IRS)  regarding  your  failure  to  file. 

If  you  have  any  federal,  state,  or  local  taxes  that  are  overdue,  send: 

a     A  signed  agreement  from  the  IRS  or  sute  or  local  tax  office  showing  that  you  have  filed  a  tax  return  and 
arranged  to  pay  the  taxes  you  owe;  AND 

□  Documentation  from  the  IRS  or  state  or  local  tax  office  showing  the  current  sMBus  of  your  repayment  program. 

If  you  are  applying  for  a  disability  exceptiOD  to  the  testing  requiremeat,'sen(Kr' 

Q     An  original  Form  N-648,  "Medical  Certification  for  Disability  EjiMptions,"  con^Jeted  by  a  licensed  medical 
doctor  or  licensed  clinical  psychologist  '^.    Ai-  v' 

If  you  did  not  register  with  the  Selective  Service  and  you  imuitinak^)  are  over  26  years  old,  3)  were  born 
on  or  after  January  1, 1960,  and  4)  were  a  PemuMt  RMileiit.%CCween  the  ages  of  18  and  26,  send: 

□  A  "Sutus  Infonnation  Letter"  from  the  SeU;;^^e^ervice^^'  1  -847-688-6888  for  more  information). 


Note:  if  you  registered  with  Selectwf^gtyiOjgleasSflwiTember  to  write  your  Selective  Service  number  in  the 
space  provided  on  your  N-400  ti»ectior«to.  v^om  do  not  know  your  Selective  Service  number  call  I  -847- 


688-6888. 


Pn*7 
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Sample  Permanent  Resident  Cards 


Your  |*ermanent  Resident  Card  (formerly  known  as  Alien  Registration  Card)  has  useful  information  that  you 
need  when  you  apply  for  naturalization.  Below  are  some  common  types  of  Permanent  Resident  Cards. 
Look  at  these  examples  to  see  where  to  And  the  information  you  need. 


"A"-  n  nnber 


FRONT 

■'wmtmmf  usamtf  aim ' 


BACK 


Date  you 
becain« 
a  PermBnent 
Resident 

(Noveiatfr  J,  1997) 


"A"-  nu  mber 


"A"-  m  imber 


Date  you 
become  a 
Permanent 
Resident 
(Aprils.  1990) 


Date  you 
??!«<<  f       becamea 


Permanent 
Resident 
(July  12. 1991) 


Pat** 
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vs.  Deptrtmcat  of  Justice 

Immieration  and  Naturalization  Service 


m 


OMB«  1115-0009 
Application  for  Naturalization 


Please  print  clearly  or  type  yoar  answers  nsinf  CAPITAL  letters.  Failare  to  print  clearly  may  delay  your  application.  Please  asc  dark  ink. 


Part  1.  Yoar  Naac  (Tke  Penom  AfpfyUtgftr  NtttumUtmkm) 


A.  Your  current  legal  name 
Family  Name  (Last  Name) 


Given  Name  (First  Name) 


Full  Middle  Name  (if  you  have  one) 


B.  Your  name  exactly  as  it  appears  on  your  Permanent  Resident  Card  (if  different  from  above) 
Family  Name  (Last  Name)  


Given  Name  (First  Name) 


Full  Middle  Name  (i/you  have  one) 


C.  if  you  have  ever  used  another  name  since  becoming  a  Permanent  Resident,  please  provide 
it  below: 

Family  Name  (Last  Name)  


Given  'Name  (First  Name) 


Full  Middle  Name  (if  you  have  one}' 


D.  Name  change  (optional) 

The  courts  that  perform  naturalization  oath  ceremonies  al: 
name  when  they  naturalize.  Please  read  the  instnictii 
name.  Also  note  that  choosing  to  change  your 

1 .  Would  you  like  to  legally  change  your  name' 
2.  If  yes,  print  the  new  name  you  would  like  to 
abbreviations  when  writing  your  name. 

Family  Name  (Last  Name) 


w  afiihcantsM^change  their 
'  dBbilfe^tniange  your 
r  oalfi  ceremony. 


No 
'do  not  use  initials  or 


J 


Given  Name  (First  Name) 


Full  Middle  Name  (if you  have  one) 


Part  2.  Basb  for  Yoar  Application  (Flease  Check  Only  One). 


~\ 


n      I  have  been  a  Permanent  Resident  for  at  least  S  years. 


Write  your 

INS  "A"- number  here:  A 


FOR  INS  USE  ONLY 


Bar  Code 

Date  Stamp 

— 

■J^ 

m 

Remarks 

' 

Action 

r*1     1  have  been  a  Permanent  Resident  for  the  past  3  years,  AND 

I  have  been  married  to  (and  living  with)  the  same  U.S.  citizen  for  the  past  3  years,  AND 
my  spouse  has  been  a  U.S.  citizen  for  the  past  3  years. 

n     I  am  a  Permanent  Resident  who  has  served  in  the  U.S.  Armed  Forces  for  3  years  or  more  AND 

I  am  still  serving  or  I  will  be  sending  this  application  within  6  months  of  my  honorable  discharge  from  the  service. 

n     Other  (please  explain)   ^_^_ 


■  rMte(Ro.M««)M 
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Part  3.  Infornatioa  AbMt  YoM 


A.  Social  Se  :urity  Number 


C.  Country  (  f  Birth 


Write  your 

INS  "A"- number  here:  A 


B.  Date  of  Birth  (Month/Day/Year) 


I        I 


D.  Country  of  Nationality 


E.  Date  You  Became  a  Permanent  Resident 
(Month/Day/Year) 


I        I 


Part  4.  Addrtsscs  and  Pboac  NMubcr 


A  Home  Acjlress  -  Street  Number  and  Name  (do  NOT  write  PO  Box  in  this  space) 


The  infonn|ti 
criminal  h 


Apanmem  Number     Daytime  Phone  Number 


(  ) 


County 


State 


ZIP  Code 


ion  in  this  section  will  not  directly  affect  ydtpi%ibility  for  naturalization.  It  will  be  used  by  the  Federal  Bureau  of  Investigation  (FBI)  to  a 
^ory  check  that  will  be  given  to  INS. 


Note:  The  ( ategories  below  are  those  used  by  the  FBI. 

B.  Height 


C.  Weight 


Fea  Inches 


Pounds 


A.  Gendc 

□  K^e     □  Female 

D.  Race 
n  Ni  itive  American  or  Alaskan  Native         Q  Asian  or  Paciric  Islander  Q  Black  ^  ^^"'        O  O*''*'' 

E.  Hairoilor 

□  slack    □  Bald(NoHair)     □  White       □  Browm        □  Sandy         □  Red  □  Gray         □  Blonde        Q  Unknown 

F.  Eye  o  ilor 

□  slack    □  Brown  □  Green       Q  Gray  □  Pink  □  Hazel       □  Blue         Q  Maroon        Q  Unknown 
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Part  i.  laforaatioa  Aiwat  Yoar  Rcsideiice  and  Enptoymeat 


Write  your 

INS  "A"- number  here:  A 


A.  Where  have  you  lived  during  the  last  S  years?  Begin  with  your  present  address  and  go  bacli  S  years.  If  you  need  more  space,  use  a  separate  sheet 
of 

paper. 


Street  Number  and  Name,  Apartment  Number,  City,  State,  anifCountry 

Dates  (Month/Day/Ytar) 

From 

To 

Praeat 

• 

t^J-J- 

y 

\-'-- 

#h  ^C 

__/__/ 

B.  Where  have  you  worked  (or,  if  you  were  a  student,  what  schooUdHnn  ^"^1 
Include  military  service.  If  you  need  more  space,  use  a  sepaiMsheqVpap 


he  last  5  years?  Begin  with  your  most  recent  employer. 


«rf^^      IL'^ 

Employer  or  School  Name 

Employer  ^&hool  ^^V^ss 

Dates  (Monih/Day/Year) 

Your  Occupation 

From 

To 

/         / 

/         / 

/         / 

/         / 

/         / 

/         / 

/         / 

/         / 

/         / 

*m> 
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Part  7.,  AbwBccs  From  the  United  Stites  (lududiitg  Trips  to  Canada  and  Mexico) 


Write  your 

INS  "A"- number  here:  A. 


A.  How  nu  fiy  shon  trips  have  you  taken  outside  the  U.S.  since  becoming  a  Pennanent  Resident  (only  count  trips  that  lasted  7  days  or  less)? 

B.  About  h  )w  many  days  did  you  spend  outside  of  the  US  on  short  trips  since  becoming  a  Permanent  Resident  (trips  thai  lasted  7  days  or  less)? 

C.  If  you  h  ive  taken  any  trips  outside  cf  the  U.S.  since  becoming  a  Permanent  Resident  that  have  lasted  for  more  than  7  days,  please  list  them  below. 


Country 


0  Which  You  Traveled 


Purpose  of  Your  Trip 


O    Business  O     Pleasure 


D   Business  D     Pleasure 


Q  Business  D     Pleasure 


Q  Business   O    Pleasure 


Q  Business    Q    Pleasure 


D  Business    D  Pleasure 


[J   Business    Q  Pleasure 


Q   Business    LJ   Pleasure 


LJ    Business   U    Pleasure 


Oate  You  Left  the 

U.S. 
(Month/Day/Year) 


I 


Date  You  Returned  to 

the  U.S. 

(Month/Day/Year) 


I         I 


I         I 


I         I 


I         I 


I         I 


I         I 


I         I 


_/_       ^l._/ / 


Part  8.  InformatioD  About  Your  Marital  History 


A.  What  is  your  current  marital  status? 

r~|  S inkle.  Never  Married  (if you  check  'Single,' ai 


Total  Number  of 
Days  You  Were 
Out  of  the  U.S. 


n  Divorced     □  Separated    □  Widowed     □  Other 


B.  If  you  are  now  married,  please  give  the  following  niKirniatio(|lboufyour  spouse: 

GiJe^ame  (First  Name) 


Spouse'^  Family  Name  (Last  Name) 


Full  Middle  Name  (if  he  or  she  has  one) 


4- 


Home  Address  -  Street  Number  and  Name 


City 


Apartment  Number    Spouse's  Social  Security  Number 


State 


ZIP  Code 


C.  Is  your  ipouse  a  U.S.  citizen?  □    Yes    □     No 

If  your  <  pousc  is  a  U.S.  citizen,  please  give  the  following  information: 


Date  your  spouse  became  a  citizen 


Place  your  spouse  became  a  citizen  (if  bom  in  the  U.S..  give  place  of  birth) 


If  your  pouse  is  NOT  a  U.S.  citizen,  please  give  the  following  information  (if  applicable): 

Spous^  INS  "A"- Number  Spouse's  Country  of  Nationality  Spouse's  Immigration  Status 


/ 


City  and  Siae 


I     I     Lawfiil  Permanent  Resident  I     I     Other  _ 
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Part  8.  lafMwatkw  Abo«t  Your  Marital  Hbtory  (coMlimt^ 


Write  your 

[NS  *A*- number  here:  A 


D.  How  many  times  have  you  been  married  (include  annulled  marriages)? 

E.  How  many  times  has  your  current  ^KMise  been  married  (include  annulled  marriages)? 

F.  If  you  were  married  before,  please  provide  the  following  information  about  your  prior  spouses. 

1 .  Prior  Spouse's  Family  Name  (Last  Name)  Given  Name  (Fini  Name) 


Full  Middle  Name  (if  he  or  she  has  one) 


Prior  Spouse's  Immigration  Status 


[Z]    United  States  Citizen 

I     I    Lawful  Permanent  Resident 

□    Other 


2.  Prior  Spouse's  Family  Name  (Last  Name) 


Prior  Spouse's  Immigration  Status 


0  United  States  Citizen 

1  I     Lawful  Permanent  Resident 
□     Other 


Date  of  Marriage  (Month/Day/Year) 


Date  Marriage  Ended  (Monih/DcyH/ear) 


T-f 


I     I 


How  Marriage  Ended 

1     1   Divorce         1     |  Spouse  Deceased 

□    Other 

Given  Name  (First  Name) 


Full  Middle  Name  (if  he  or  she  has  one) 


Date  of  Marriage  (Month/Day/Year) 


Date  Marriage  Ended  (Month/Dayfitar) 


I      T 


I      I 


How  Marriage  Ended 

"*% 

n  Divorce 

ns^ 

(Peceased  ^H 
1     jiifc          ^ 

n     Other 

Part  9.  Liformatioa  About  Yovr  ChiMrca 


A.  How  many  sons  and  daughters  have  you  had  (anywhere  in  th 


B.  Provide  the  following  information  about  all  of  yc 
on  which  children  you  should  include  and  how  toT 


pletel 


ss  ofyvhere  ihey  were  bom  or  where  they  are  now).  For  more  information 
secwh.  please  see  the  instructions.  If  you  need  more  space  use  a  separate  sheet  of  paper 


Full  Name  of  Child 

Date  of  Birth 
(Month/Day/Year) 

IF 

^untry  of  Birth 

Current 
Citizenship 

INS  "A"-  number 
(if  child  has  one) 

Location 

(City.  State 

Country) 

A 

\ 

\ 

\ 

A :___ 

A 

A 

A 

A 
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Part  10.  Additioaal  QucstioM 


Wriieyoui 

INS 'A'- number  here  A 


Please  answet  questions  I  through  12.  If  you  answer  'Yes'  to  any  of  these  questions,  include  a  written  explanation  with  this  fonii.  Your  written 
explanation  should  ( I )  explain  why  your  answer  was  "Yes'  and  (2)  provide  any  additional  information  you  think  INS  should  know  about  your  answer. 


A.  General  Qucstioni 

1.  Have  you  EVER  claimed  to  be  a  U.S.  citizen  (in  whiing  or  any  other  way}"* 

2.  Have  you^VER  registered  to  vote  or  voted  in  any  federal,  state,  or  local  election  in  the  U.S.? 

3.  Have  you  pIVER  failed  to  file  a  federal,  state,  or  local  tax  return? 

4.  Do  you  h^ve  any  federal,  state,  or  local  taxes  that  are  overdue? 

5.  Were  youlbom  with  (or  do  you  have)  any  title  of  nobility  in  any  foreign  country? 

6.  Have  you  ever  been  declared  mentally  incompetent  or  been  confined  to  a  mental  institution? 

B.  Affiliatkis 

7.  a.  /  re  you  currently  a  member  of  or  in  any  way  connected  (either  directly  or  indirectly) 

V  ith  the  Communist  Party? 


b.  I  lave  you  EVER  been  a  member  of  or  in  any  way  connected  (either 
t  irecily  or  indirectly)  with  the  Communist  Party? 


c.  ( lave  you  EVER  advocated,  believed  in,  or  knowingly  supported 
( thcT  totalitarian  party? 

8.  Between  March  23, 1933,  and  May  8,  1 945,  did  you  work 
directly  ot  indirectly)  with: 


'Otin 


a.  the  Nazi  government  of  Germany? 


9.  Have  you 


•  way  (either 


b.  Any  government  in  any  area  ( I )  occupied  b}^B^Iied  with,  or  (3)  established  with 
t  le  help  of  the  Nazi  government  of  Geimany? 

c  J  Jiy  German,  Nazi,  or  S.S.  military  unit,  paramilitary  unit,  self-defense  unit,  vigilante 
I  nit,  citizen  unit,  extermination  camp,  concentration  camp,  prisoner  of  war  camp, 
I  rison,  labor  camp,  or  transit  camp? 


EVER  persecuted  any  person  because  of  race,  religion,  national  origin,  membership 


in  a  parti^lar  social  group,  or  political  opinion? 

10.  Have  yo(i  EVER  advocated  (either  directly  or  indirectly)  the  overthrow  by  force  or  violence  of 
the  U.S.  igovenunent? 

C.  Contiauf  us  Residcflcc 


yl\ 


1 1 .  Have  you  EVER  called  yourself  a  "nonresident*  on  a  federal,  state,  or  local  tax  return? 

12.  Have  yo(i  EVER  failed  to  file  a  federal,  state,  or  local  tax  retum  because  you  considered  yourself 
to  be  a  "nonresident"? 


nves  QNo 

DVes  DNo 

□  Yes  QNo 

□  Yes  □No 

□  Yes  □No 

□  Yes  □No 


□  Yes   □No 

□  Yes    □No 

□  Yes  □  No 

□  Yes  □  No 

□  Yes  □  No 

□  Yes    □No 

□  Yes    □No 

□  Yes  □  No 

□  Yes  □  No 

□  Yes  □No 
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Part  10.  Additional  Q«c*ti«as  (ComtUtut^ 


Write  youf 

TNS  "A"  -  number  here  A 


D.  Good  Moral  Character 

13.  Have  you  EVER  been  arrested  or  detained  by  any  law  enforcement  officer  for  any  reason?  Q]  Yes    Q  No 

14.  Have  you  EVER  been  convicted  of  a  crime,  placed  in  an  alternative  sentencing  program,  or  placed  in 

a  rehabilitative  program?  Q  Yes    Q  No 

15.  Have  you  EVER  had  any  arrest  or  conviction  removed,  vacated,  set  aside,  scaled,  or  expunged  from  your  record?  Q  Yes  Q  No 

16.  Have  you  EVER  received  a  suspended  sentence,  been  placed  on  probation,  or  been  paroled?  Q  Yes   n  No 

17.  Have  you  EVER  been  in  jail  or  prison?  □  Yes   f~l  No 

If  you  answered  yes  to  questions  13  through  17,  please  complete  the  following  table.  If  you  need  more  space  or  have  more  than  three  incidents  to 
report,  please  use  a  separate  sheet  of  paper.  Please  see  the  document  checklist  in  the  instructions  to  help  you  decide  which  documents  to  send  with 
your  application. 


Why  were  you  arrested  or  detained? 


Date 
(Month/Day/Yew) 


Where 
(City.  State.  Country) 


Outcome  of  the  arrest? 
(for  example,  jail,  probation,  etc  J 


to  procure  a  person  for  prostitution? 


Please  answer  questions  18  through  29.  If  you  answer  "Yes"  to  any 
explanation  should  ( I )  explain  why  your  answer  was  "Yes,"  ani 

18.  Have  you  EVER  committed  a  crime  for  which 

19.  Have  you  EVER: 

a.  been  an  alcoholic? 

b.  been  a  prostitute,  paid  for  a  prostitute,  or  t 

c.  sold  or  smuggled  controlled  substances? 

d.  practiced  polygamy  (married  to  more  than  one  person  at  the  same  timep 

e.  helped  anyone  enter  or  try  to  enter  the  U.S.  illegally? 
f  gambled  illegally? 

g.  failed  to  pay  child  support  or  alimony? 

20.  Have  you  EVER  lied  to  any  U.S.  government  official  while  applying  for  any  immigration  benefit  or  to 
prevent  deportation, 'exclusion,  or  removal? 

2!.  Have  you  EVER  lied  to  any  U.S.  government  official  to  gain  entry  or  admission  into  the  U.S.? 

E.  Removal,  ExcIhsiob,  aad  Deportation  Proceedings 

22.  Are  removal,  exclusion,  or  deportation  proceedings  pending  against  you? 

23.  Have  you  EVER  been  removed,  excluded,  or  deported  from  the  U.S.? 

24.  Have  you  EVER  been  ordered  removed,  excluded,  or  deported  from  the  U.S.? 

23.  Have  you  EVER  applied  for  suspension  of  deportation  or  cancellation  of  removal? 


ludea  written  explanation  with  this  form.  Your  written 
information  you  think  INS  should  know  about  your  answer. 

□  Yes  n  No 


QYes  QNo 

□  Yes  QNo 

BYes  RNo 

Yes  Qno 

□  Yes  □No 

BYes  QNo 

Yes  QNo 


□  Yes  □  No 

□  Yes  □  No 

□  Yes  □  No 

□  Yes  □  No 

□  Yes  □  No 

□  Yes  □  No 
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Part  10.  Addrtioaal  Qucsttea*  (Coialniied) 


Write  your 

INS  'A'  -  number  here  A 


F.  Military  Service 

26.  Have  y  mi  EVER  left  the  U.S.  to  avoid  being  drafted  into  the  U.S.  Armed  Forces? 

27.  Are  yov  a  male  ( 1 )  who  was  bom  on  or  after  January  1 ,  1 960  and  (2)  who  was  a  PermaiKnt  Resident 
betwee^  the  ages  of  1 8  and  26  who  did  NOT  register  with  the  Selective  Service? 

Iflyou  HAVE  REGISTERED,  complete  the  following: 

silective  Service  Number 

Dpie  Registered 

IfNou  REGISTERED  BEFORE  1976.  also  provide  the  following: 

L^cal  Board  Number 

Classification 

If  you  have  NOT  REGISTERED  and  are  under  the  age  of  26.  register  before  you  apply  for 
IK  turaJization. 

If  you  have  NOT  REGISTERED  and  are  over  26,  attach  a  statement  explaining  why  you  did 
n^t  register. 


□Yes    QNo 
□Yes    □No 


28.  Haveyjml 


I  EVER  applied  for  an  exemption  from  military  service  in  the  U.S.  Armed  Forces? 
29.  Have  y^  EVER  deserted  from  the  U.S.  Armed  Forces? 


Please  ansiver  questions  30  through  36.  If  you  answer  "No'  to  any  of  these  qi 
explanation  should  ( I )  explain  why  your  answer  was  "No"  and  (21jrintde  an 


C  E«fflitl 


ij  and  U. 


S.  History  and  Government 


30.  Can  y<)u  speak,  read,  and  write  simple  words 


31.  Do  yo«  luK>w  the  fundamentals  of  U.S.  History 


yoi 


\ 


□  Yes   □No 

□  Yes   □No 


wrinen  explanation  with  this  form.  Your  written 
brmation  you  thinic  INS  should  know  about  your  answer. 


English? 
bvemment? 


□  Yes  □  No 

□  Yes  □  No 


Note:  Certkin  applicants,  because  of  age  or  disability,  are  exempt  from  some  of  the  English  and  History/Government  requirements.  Please  see  the 
instnictiona  for  Part  1 1  and  A  Guide  to  Naturatizaiion  for  more  information. 


uonal 


H.  Oath  Requirements 

32.  Do  yof  support  the  Constitution  and  form  of  government  of  the  U.S.? 

33.  Do  yoi)  understand  and  are  you  willing  to  take  the  full  Oath  of  Allegiance  to  the  U.S.? 

34.  If  the  I  iw  requires  it,  are  you  willing  to  bear  arms  on  behalf  of  the  U.S.? 

33.  If  the  1  IW  requires  it,  are  you  willing  to  perform  noncombatant  services  in  the  U.S.  Armed  Forces? 
36.  If  the  I  IW  requires  it,  are  you  willing  to  perform  work  of  national  importance  under  civilian  direction? 


□  Yes  □No 

□  Yes  □No 

□  Yes  □No 

□  Yes  □No 

□  Yes  □No 


fm* 
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Part  11.   Disability  AccoanodatioDS  Rcqacst 


Write  your 

INS 'A'- number  here    A 


Would  you  like  to  request  an  accommodation  because  ofa  disability?  Q  Yes    Q  No 

If  yes,  please  check  the  box  below  that  applies: 

n  I  am  hearing  impaired  and  will  need  a  sign  language  interpreter. 

n  I  have  attached  a  Form  N-648 

n  I  will  need  another  type  of  accommodation.  Please  explain: 


Part  12.   Your  SifBatarc 


I  certify,  under  penalty  of  peijuiy  under  the  laws  of  the  United  States  of  America,  that  this  application,  and  the  evidence  submitted  with  it,  are  all 
true  and  correct.  I  also  authorize  the  release  of  any  information  which  INS  needs  to  determine  my  eligibility  for  the  benefit  I  am  seeking. 


Your  Signature 


Part  13.  Sigaature  of  Person  Who  Prepared  This  Application  for  Von  (if> 


I  declare  under  penalty  of  perjury  that  I  prepared  this  application  at  tj^^que: 
which  I  have  persona)  knowledge  and/or  were  provided  to  me  tutJK'^WVe  nai 


Preparer's  Printed  Name 


Date  (Monih/Day/Year) 


I         I 


(,  person.  The  answers  provided  are  based  on  information  of 
in  response  to  the  exact  questions  contained  on  this  form. 


Preparer's  Signature 


Date  (Month/Day/Year) 


I     I 


Preparer's  Firm  Name  (if  applicable) 


Preparer's  Daytime  Phone  Number 


(  ) 


Preparer's  Address  •  Street  Number  and  Name 


City 


State 


ZIP  Code 


Fwa  P«-«te  (Ibv.  W14/W)N 
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Write  your 

[NS 'A'- number  here:  A 


Do  Not  Complete  Parts  14  and  15  Until  Instructed  To  Do  So 


Part  l4.  Sigaatare  at  Interview 


I  swear  that  ihis  application  and  all  supporting 
documentation,  including  the  corrections  numbered 
I  through and  the  testimony  I  provided 


under  oath  4  this  interview  are  all  true  and  correct 


Complete  i  nd  True  Signature  of  Applicant 


Date  (Monti  /Day/Year) 


T 


Subscribed  and  sworn  to  before  me. 


Examiner's  Signature 


Date  (Mon 


r 


Partis.  Oath  of  Allcgiaacc 


ure  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or 
o^tizen; 
ited  States  of  America  against  all  enemies,  foreign  and.  domestic; 


I  hereby  declare,  on  oath,  that  I  absolutely  and  enti 
sovereignty,  of  whom  or  which  I  have  heretofoi 
that  I  will  support  and  defend  the  Constitution  and 
that  I  will  b^ar  true  faith  and  allegiance  to  the  same; 
that  I  will  b4ar  arms  on  behalf  of  the  United  States  when  required  by  the  law; 

that  I  will  porform  noncombatant  service  in  the  Armed  Forces  of  the  United  States  when  required  by  the  law; 
that  I  will  pirform  work  of  national  importance  under  civilian  direction  when  required  by  the  law;  and 
that  I  take  tnis  obligation  freely,  without  any  mental  reservation  or  purpose  of  evasion;  so  help  me  God. 


Your  Printe<  Name 


[FR  Doc.  99-370 


Your  Signature 


Pat*  10 


Fans  N-4M  (llev.  m*l9tfH 


="iled  1-7-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Dresser  Oil  Tools,  Dresser  Industries, 
Inc.,  Production  and  Sales 
Representatives,  TA-W-34, 762, 
Operating  at  Various  Locations  in 
Texas  Including  Dallas,  Texas;  TA-W- 
34,  762E  and  Operating  at  Various 
Locations  in  North  Dakota;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  I^abor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  18, 1998,  applicable  to  the 
Dresser  Oil  Tools,  Production  and  Sales 
Representatives,  operating  at  various 
locations  in  Texas,  including  Dallas. 
The  notice  was  published  in  the  Federal 
Register  on  October  9.  1998  (63  FR 
54495). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  submitted  to  the 
Department  shows  that  worker 
separations  have  occurred  at  Dresser  Oil 
Tools,  Dresser  Industries,  Incorporated 
in  North  Dakota.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  oilfield  equipment. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
affected  by  increased  imports  of  oilfield 
equipment.  Therefore,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  workers  of  the  subject  firm 
operating  at  various  locations  in  North 
Dakota. 

The  amended  notice  applicable  to 
TA-W-34,  762  is  hereby  issued  as 
follows: 

All  workers  of  Dresser  Oil  Tools,  Dresser 
Industries,  Incorporated,  Production  and 
Sales  Representatives,  operating  at  various 
locations  in  Texas  including  Dallas  (TA-W- 
34,  762],  and  operating  at  various  locations 
in  North  Dakota  {TA-W-34,  762E),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  6, 1997  through 
September  18,  2000,  are  eligible  to  apply  for 
worker  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C,  this  17th  day 
of  December  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  99-407  Filed  1-7-99;  8:45  am) 

BILUNO  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA^W-35.041] 

JRF  Enterprises  Including  Leased 
Workers  of  SkilStaf,  Inc.,  Scottst>oro, 
Alabama;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  v«th  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  12,  1998,  applicable  to  all 
workers  of  JRF  Enterprises  located  in 
Scottsboro,  Alabama.  The  notice  will 
soon  be  published  in  the  Federal 
Register, 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  most  of  the  workers  for  JRF 
Enterprises  were  leased  from  SkilStaf, 
Inc.,  which  is  located  in  Alexander  City, 
Alabama.  The  leased  workers  produced 
t-shirts  and  sweatshirts  for  JRF 
Enterprises  at  the  Scottsboro  plant. 
Based  on  these  findings,  the  Department 
is  amending  the  certification  to  include 
leased  workers  fiY)m  SkilStaf,  Inc., 
Alexander  City,  Alabama  producing  t- 
shirts  and  sweatshirts  for  JRF 
Enterprises  at  the  subject  firms' 
production  facility  in  Scottsboro. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
JRF  Enterprises  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-35,041  is  hereby  issued  as 
follows: 

All  workers  of  JRF  Enterprises.  Scottsboro, 
Alabama;  and  leased  workers  of  SkilStaf, 
Inc.,  Alexander  City.  Alabama,  engaged  in 
employment  related  to  the  production  of  t- 
shirts  and  sweatshirts  at  JRF  Enterprises, 
Scottsboro,  Alabama,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  21, 1997  through  November 
12,  2000,  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  E)C,  this  ISth  day  of 
December  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-402  Filed  1-7-99;  8:45  am) 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,  938] 

Kevlaur  Industries,  Inc.,  Howland,  ME; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  250(a)  of  the 
Trade  Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  8, 1998,  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
Kevlaur  Industries,  Inc.,  Howland, 
Maine. 

The  petitioner  requested  that  the 
petition  be  withdrawn,  but  never 
supplied  a  formal  request  for 
withdrawal. 

Since  the  petitioner  was  unwilling  to 
provide  the  information  necessary  to 
complete  the  investigation,  the 
investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  8th  day  of 
December,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  99-405  Filed  1-7-99;  8:45  am) 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-35,401] 

Nu-Tek  Foods,  inc.  Wapakoneta,  OH; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221(a)  of  the 
Trade  Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
21, 1998,  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Nu-Tek  Food, 
Inc.,  Wapakoneta,  Ohio. 

The  petitioner  formally  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation 
would  serve  no  purpose  and  the 
investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  December,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-403  Filed  1-7-99;  8:45  am] 

BILUNG  COOE  4$10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-34,683] 

Topps  Safety  ji^pparel  Greensburg,  KY; 
Notice  of  Revised  Determination  on 
Reopening 

On  Novembsr  9, 1998,  the  petitioners 
requested  Adiiinistrative 
Reconsideratidn  for  workers  and  former 
workers  of  thelsubject  firm  engaged  in 
the  production  of  safety  apparel. 

The  initial  investigation  resulted  in  a 
negative  detertiination  issued  on 
September  29, 1 1998,  because  imports 
did  not  contril^ute  importantly  to  the 
worker  separations.  The  notice  was 
published  in  tlie  Federal  Register  on 
October  9,  199B  (63  FR  54495). 

New  informi  ition  submitted  to  the 
Department  by  the  petitioners  and 
additional  infc  rmation  supplied  by  the 
primary  custoi  aer  of  the  subject  firm 
revealed  that,  i  ilthough  the  subject 
firm's  inability  to  provide  the  service- 
after-purchase  option  offered  by  its 
competitor,  thiit  competitor  will  be 
providing  an  ii  nportant  percentage  of 
the  goods  it  sel  Is  to  the  customer  from 
foreign  sources . 

Conclusion 

After  careful]  consideration  of  the  new 
facts  obtained  bn  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
apparel  produ(^ed  by  the  subject  firm 
contributed  imbortantly  to  the  decline 
in  sales  and  to  the  total  or  partial 
separation  of  vforkers  of  the  subject 
firm.  In  accord^ce  with  the  provisions 
of  the  Trade  Ait  of  1974, 1  make  the 
following  reviaed  determination: 

All  workers  of|Topps  Safety  Apparel, 
Greensburg,  Kentucky  who  became  totally  or 
partially  separatid  from  employment  on  or 
after  June  12, 19!  17  through  two  years  from 
the  date  of  this  c  irtification  are  eligible  to 
apply  for  adjustjiient  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.,  this  28th  day 
of  December  199^. 
Grant  D.  Beale. 


Acting  Director, 
Assistance. 
[FR  Doc.  99-401 

BILLING  CODE  4$1(M0-M 


I  ^ice  of  Trade  Adjustment 
Filed  1-7-99;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Westark  Garment  Manufacturing,  TA- 
W-34,460,  Waldron,  AR,  TA-W- 
34,460B.  Magazine,  AR,  and,  TA-W- 
34,460C,  Fort  Smith,  AR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
18,  1998  applicable  to  all  workers  of 
WestcU-k  Garment  Manufacturing, 
Waldron,  Arkansas.  The  notice  was 
published  in  the  Federal  Register  on 
June  22. 1998  (63  FR  33958). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  from  the  company  shows 
that  worker  separations  will  occur  at 
Westark  Garment  Manufacturing's 
Magazine  and  Fort  Smith.  Arkansas 
production  facilities  when  they  close 
December  23. 1998.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  jackets  used  for 
decoration  and  recognition. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  Westark  Garment 
Manufacturing.  Magazine  and  Fort 
Smith,  Arkansas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Westark  Garment  Manufacturing 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-34,460  is  hereby  issued  as 
follows: 

All  workers  of  Westark  Garment 
Manufacturing,  Waldron  Arkansas,  {TA-W- 
34,460),  Magazine,  Arkansas  (TA-W- 
34,460B)  and  Forth  Smith,  Arkansas  (TA-W- 
34,460C)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  25, 1997  through  May  18,  2000  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  22nd  day 
of  December,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-404  Filed  1-7-99;  8:45  am] 

BILUNO  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35,364] 

Westark  Garment  Manufacturing, 
Magazine,  AR;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  14, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  the  Westark 
Garment  Manufacturing,  Magazine, 
Arkansas. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-34,460B). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  December,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-^06  Filed  1-7-99;  8:45  am) 

BILUNO  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-w-35,324] 

Cooper  Cameron  Corp.,  Cooper 
Turbocompressor  Division, 
Cheektowaga,  NY;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  7, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Cooper 
Cameron  Corporation,  Cooper 
Turbocompressor  Division, 
Cheektowaga,  New  York. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-35,247).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  December,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  9»-398  Filed  1-7-99;  8:45  am) 

BILLING  CODE  4510-00-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-^,158] 

Quicide  Manufacturing  Corp.  & 
Assembly  Services,  Inc.,  El  Paso,  TX; 
Amended  Certification  Regarding 
Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  EligibiUty  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  16, 1998, 
appUcable  to  workers  of  Quickie 
Manufacturing  Corporation  and 
Assembly  Services,  Incorporated,  El 
Paso,  Texas.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
fpr  workers  of  the  subject  firm.  The 
workers  produce  wet  mops,  dust  mops 
and  plastic  brooms.  New  findings  show 
that  there  was  previous  certification, 
TA-W-32,882,  issued  on  December  2, 
1996,  for  workers  of  Assembly  Services, 
Incorporated,  El  Paso,  Texas  who  were 
engaged  in  employment  related  to  the 
production  of  sweeping  brooms.  That 
certification  expired  December  2, 1998. 
To  avoid  an  overlap  in  worker  group 
coverage,  the  certification  is  being 
amended  to  change  the  impact  date  to 
December  3, 1998,  for  the  workers  of 
Assembly  Services,  Incorporated, 
engaged  in  employment  related  to  the 
production  of  brooms. 

The  amended  notice  applicable  to 
TA-W-35,158  is  hereby  issued  as 
follows: 

Ail  workers  of  Assembly  Services, 
Incorporated,  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of 
sweeping  brooms  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  3, 1998;  and  all  workers  of 
Quickie  Manufacturing  Corporation, 
including  workers  of  Assembly  Services, 
Incorporated,  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of  wet 
mops,  dust  mops,  and  plastic  brooms  (except 
as  stipulated  above  for  workers  of  Assembly 
Services,  Incorporated  producing  sweeping 
brooms),  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  21, 1997  through  December  16,  2000, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  16th  day  of 
December  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-400  Filed  1-7-99;  8:45  am] 

BtLUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-02719] 

Quickie  Manufacturing  Corp.  & 
Assembly  Services,  inc..  El  Paso,  TX; 
Amended  Certification  Regarding 
Eligibiiity  To  Apply  for  NAFTA- 
Transltlonal  Adjustment  Assistance 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  Title  II  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  December  16, 
1998,  applicable  to  all  workers  of 
Quickie  Manufacturing  Corporation, 
including  workers  of  Assembly 
Services,  Inc.,  located  in  El  Paso,  Texas. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  wet  mops,  dust  mops 
and  plastic  brooms.  New  findings  show 
that  there  was  previous  certification, 
NAFTA-1285,  issued  on  December  2, 
1996,  for  workers  of  Assembly  Services, 
Incorporated,  El  Paso,  Texas  who  were 
engaged  in  employment  related  to  the 
production  of  sweeping  brooms.  That 
certification  expired  December  2, 1998. 
To  avoid  an  overlap  in  worker  group 
coverage,  the  certification  is  being 
amended  to  change  the  impact  date  to 
December  3, 1998,  for  the  workers  of 
Assembly  Services,  Incorporated, 
engaged  in  employment  related  to  the 
production  of  brooms. 

The  amended  notice  applicable  to 
NAFTA-02719  is  hereby  issued  as 
follows: 

All  workers  of  Assembly  Services, 
Incorporated,  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of 
sweeping  brooms  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  3, 1998;  and  all  workers  of 
Quickie  Manufacturing  Corporation, 
including  workers  of  Assembly  Services, 
Incorporated,  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of  wet 
mops,  dust  mops,  and  plastic  brooms  (except 
as  stipulated  above  for  workers  of  Assembly 
Services,  Incorporated  producing  sweeping 
brooms),  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  21, 1997  through  December  16,  2000, 
are  eligible  to  apply  for  NAFTA-TAA  under 
section  250  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC.,  this  16th  day 
of  December  1998. 
Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  99-399  Filed  1-7-99;  8:45  am) 

WLUNO  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  piusuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediu^s  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  datqs  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on 'the  date  written  notice 
is  received  by  ihe  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  an^  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  ijssued,  must  be  made  a 
part  of  every  cc^ntract  for  performance  of 
the  described  work  within  the 
geographic  are*  indicated  as  required  by 
an  applicable  federal  prevailing  wage 
law  and  29  CF|i  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  hereon,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  d^ument  entitled 
"General  Wagel  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  beithe  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  Submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  fo^s  for  the  purpose  of 
submitting  thi^  data  may  be  obtained  by 
writing  to  the  0.5.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hout  Division,  [hvision  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,|Room  S-3014, 
Washington,  DlC.  20210. 

Modifications  to  General  Wage 
DeterminationlDecisions 

The  number  of  decisions  listed  in  the 
Government  Ptinting  Office  document 
entitled  "Genetal  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  t>eing  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  {following  the  decisions 
being  modified- 

Volume  I  I 

Connecticut        I 

CT980001  (Fei.  13 

CT980003  (Fei.  13 

CT980004  (Fe|.  13, 
New  York 

NY980003  (Feb 


13 
NY980O13  (Feb.  13 
NY980018  (FeJ».  13 

Volume  n 

Maryland 

MD980002  (F^.  13,  1998) 
MD980021  (F^.  13.  1998) 
MD980028  (FA.  13.  1998) 
MD980029  (F^.  13.  1998) 
MD980037  (FA.  13, 1998) 


1998) 
1998) 
1998) 

1998) 
1998) 
1998) 


MD980042  (Feb.  13.  1998) 
MD980058  (Feb.  13.  1998) 
MD980059  (Feb.  13, 1998) 
Virginia 
VA980002  (Feb.  13,  1998) 
VA980007  (Feb.  13,  1998) 
VA980040  (Feb.  13,  1998) 
VA980091  (Feb.  13, 1998) 
VA980091  (Feb.  13,  1998) 
VA980098  (Feb.  13. 1998) 

Volume  in 

None 

Volume  IV 

None 

Volume  V 

Arkansas 

AR980008  (Feb.  13, 1998) 

AR980023  (Feb.  13, 1998) 

AR980027  (Feb.  13,  1998) 
Iowa 

IA980001  (Feb.  13,  1998) 
Missouri 

MO980001  (Feb.  13, 1998) 

MCD980OO3  (Feb.  13,  1998) 

MO980004  (Feb.  13,  1998) 

MC)980005  (Feb.  13,  1998) 

MC)980006  (Feb.  13,  1998) 

MC)980008  (Feb.  13, 1998) 

MC)980009  (Feb.  13. 1998) 

MC)980010  (Feb.  13.  1998) 

MOgaOOll  (Feb.  13,  1998) 

MC)980O12  (Feb.  13,  1998) 

MO980013  (Feb.  13,  1998) 

MO980014  (Feb.  13, 1998) 

MC)980015  (Feb.  13, 1998) 

MC)980042  (Feb.  13, 1998) 

MC)980051  (Feb.  13,  1998) 

MO980058  (Feb.  13.  1998) 

MO980062  (Feb.  13, 1998) 

MC)980067  (Feb.  13.  1998) 

Volume  VI 

Alaska 

AK980001  (Feb.  13, 1998) 
Idaho 

ID980001  (Feb.  13, 1998) 

ID980002  (Feb.  13,  1998) 

ID980003  (Feb.  13, 1998) 

ID980OO4  (Feb.  13,  1998) 

ID980013  (Feb.  13, 1998) 

ID980014  (Feb.  13,  1998) 
Oregon 

OR980O01  (Feb.  13, 1998) 

OR980017  (Feb.  13.  1998) 
Washington 

WA980001  (Feb.  13,  1998) 

WA980002  (Feb.  13, 1998) 

WA980003  (Feb.  13.  1998) 

WA980O07  (Feb.  13,  1998) 

WA980008  (Feb.  13,  1998) 

WA980009  (Feb.  13,  1998) 

WA980011  (Feb.  13, 1998) 

Volume  Vn 

Hawaii 
HI980001  (Feb.  13, 1998) 

General  Wage  Determination 
Publication 

General  Wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 


(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C,  this  30  day  of 
December  1998. 
Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
|FR  Doc.  99-196  Filed  1-7-99;  8:45  am| 

BILLING  CODE  4Sia-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-002] 

NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee,  Air  Traffic 
Management  Research  and 
Development  Executive  Steering 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub, 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  NASA  Advisory  Council, 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee,  Air 
Traffic  Management  Research  and 
Development  Executive  Steering 
Committee  meeting. 
DATES:  Thursday,  February  11. 1999, 
9:00  a.m.  to  5:00  p.m.  and  Friday, 
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February  12,  1999,  9:00  a.m.  to  12:00 
noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  262,  Room  100,  Moffett 
Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Victor  Lebacqz,  National  Aeronautics 
and  Space  Administration,  Ames 
Research  Center,  Moffett  Field,  CA 
94035,  650/604-5792. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 

— Review  of  NASA  Strategic  Planning 

and  Roadmaps 
— Review  of  Aviation  System  Capacity 

Program 
— Review  of  Advanced  Air  Traffic 

Technology  (AATT)  Project  Progress 
— Review  of  Program  Planning  and 

Focusing 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  ksy 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  December  30, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  99-125  Filed  1-7-99;  8:45  am) 

BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-001] 

NASA  Advisory  Council,  Advisory 
Committee  on  the  International  Space 
Station  (ACISS)  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 
DATES:  Wednesday,  January  20, 1999, 
from  8:00  a.m.  until  5:00  p.m.;  and 
Thursday,  January  21, 1999  from  8:00 
a.m.  until  11:30  a.m.  and  from  1:00  p.m. 
until  2:00  p.m. 

ADDRESSES:  Lyndon  B.  Johnson  Space 
Center.  Building  1,  Room  966,  Houston, 
TX  77058-3696. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Michael  Hawes,  Code  ML,  National 


Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/358-0242. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room,  from 
8:00  a.m.  until  5:00  p.m.  on  Wednesday, 
January  20,  1999.  The  meeting  will 
reconvene  at  8:00  a.m.  until  11:30  a.m. 
and  from  1:00  p.m.  until  2:00  p.m. 
Thursday,  January  21, 1999.  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  mee^ng  is  as  follows: 
— ISS  Status — Operations,  Development 
— Russian  Status 
— Conmiercial  Space  Act 
— Assembly  Sequence 
— Crew  Time  Use 
— Probability  Risk  Assessment 
— Pre-Planned  Program  Improvement 
It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  December  29.  1998. 
Matthew  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  99-424  Filed  1-7-99:  8:45  ami 

B4LUNG  CODE  7S10-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Community  Development  Revolving 
Loan  Program  for  Credit  Unions 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Notice  of  application  period. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  will  accept 
appUcations  for  participation  in  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
throughout  calendar  year  1999,  subject 
to  availability  of  funds.  Application 
procedures  for  qualified  low-income 
credit  unions  are  set  forth  in  part  705, 
NCUA  Rules  and  Regulations.  12  CFR 
part  705. 

DATES:  Applications  may  be  submitted 
throughout  calendar  year  1999. 

ADDRESSES:  Applications  for 
participation  may  be  obtained  from  and 
should  be  submitted  to:  NCUA,  Office  of 
Community  Development  Credit 
Unions,  1775  Duke  Street.  Alexandria, 
VA  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Community  Development 
Credit  Unions  at  the  above  address  or 
telephone  (703)  518-6610. 


SUPPLEMENTARY  INFORMATION:  Part  705  of 
the  NCUA  Rules  and  Regulations 
implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions.  The  purpose  of  the 
Program  is  to  assist  officially  designated 
"low-income"  credit  unions  in 
providing  basic  financial  services  to 
residents  in  their  communities  which 
result  in  increased  income,  ownership 
and  employment.  The  Program  makes 
available  low  interest  loans  and  deposits 
in  amounts  up  to  S300,000  in  the 
aggregate  to  qualified  participating 
"low-income"  credit  unions.  Program 
participation  is  limited  to  existing  credit 
unions  with  an  official  "low-income" 
designation.  Student  credit  unions  are 
not  eUgible  to  participate  in  this 
program. 

Tnis  notice  is  published  pursuant  to 
§  705.9  of  the  NCUA  Rules  and 
Regulations,  12  CFR  705.9.  which  states 
that  NCUA  will  provide  notic-  in  the 
Federal  Register  when  funds  in  the 
program  are  available. 

By  the  National  Credit  Union 
Administration  Board  on  December  17. 1998. 
Becky  Baker, 
Secretary,  NCUA  Board. 
|FR  Doc.  99-366  Filed  1-7-99;  8:45  am) 
BILUNG  CODE  7S35-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  31,  General  Domestic 
Licenses  for  Byproduct  Material. 

2.  Current  OMB  approval  number: 
3150-0016. 

3.  How  often  the  collection  is 
required:  Reports  are  submitted  as 
events  occur.  Registration  certificates 
may  be  submitted  at  any  time.  Changes 
to  the  information  on  the  registration 
certificate  are  submitted  as  they  occur. 

4.  Who  is  required  or  asked  to  report: 
Persons  receiving,  possessing,  using,  or 
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transferring  b;  rproduct  material  in 
certain  items. 

5.  The  num  >er  of  annual  respondents: 
Approximately  10,126  NRC  general 
licensees  and  20,252  Agreement  State 
general  licens  jes. 

6.  The  num  jer  of  hours  needed 
annually  to  cc  mplete  the  requirement  or 
request:  2,634  hours  for  NRC  licensees 
and  5,265  hours  for  Agreement  State 
licensees. 

7. /^bsfrart;  10  CFR  Part  31  establishes 
general  licenses  for  the  possession  and 
use  of  byproduct  material  in  certain 
items  and  a  ge  neral  license  for 
ownership  of  )yproduct  material. 
General  licensees  are  required  to  keep 
records  and  si  bmit  reports  identified  in 
Part  31  in  ord(  r  for  NRC  to  determine 
with  reasonab  e  assurance  that  devices 
are  operated  safely  and  without 
radiological  hazard  to  users  or  the 
public. 

Submit,  by  1  ^arch  9,  1999,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perfqrm  its  functions?  Does  the 
information  hive  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  i  he  burden  of  the 
information  cc  llection  be  minimized, 
including  the  iise  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  th  B  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  PuMic  Document  Room, 
2120  L  Street,  MW  (lower  level), 
Washington,  E  C.  0MB  clearance 
requests  are  av  ailable  at  the  NRC 
worldwide  we  3  site  (http:// 
www.nrc.gov/  sIRC/PUBLIC/OMB/ 
index.html). Tie  document  will  be 
available  on  tli  e  NRC  home  page  site  for 
60  days  after  tlie  signature  date  of  this 
notice. 

Comments  a  nd  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  CC,  20555-0001,  or  by 
telephone  at  3111-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GCV. 


Dated  at  Rock' ' 
of  December,  1 

For  the  Nucleir 

Brenda  Jo.  Sheltpn 

NRC  Clearance 
Information  Offi 
(FR  Doc.  99-373 

BILUNG  COO€  TSM  41-^ 
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Offi 

'i  re. 


ille.  Maryland,  this  31st  day 

Regulatory  Commission. 

I. 

'icer.  Office  of  the  Chief 

Filed  1-7-99;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317,  50-318  and  72-18] 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  Licenses 
and  Materials  License  and  Opportunity 
for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  and  10  CFR  72.50 
approving  the  indirect  transfer  of 
Operating  License  Nos.  DPR-53  and 
DPR-69  for  Calvert  Cliffs  Unit  Nos.l 
and  2  and  Materials  License  No.  SMN- 
2505  for  the  Calvert  Cliffs  Independent 
Spent  Fuel  Storage  Installation  (ISFSI), 
held  by  Baltimore  Gas  and  Electric 
Company  (BGE).  The  indirect  transfer 
would  be  to  a  proposed  holding 
company  to  be  created  above  BGE. 

By  application  dated  November  20, 
1998,  BGE  informed  the  Commission  of 
a  proposed  corporate  restructuring  of 
BGE  under  which  a  new  holding 
company  would  be  formed  and  BGE 
would  become  a  wholly  owned 
subsidiary  of  the  new  holding  company. 
The  application  requested  consent  to 
the  extent  the  proposed  restructuring 
would  effect  a  transfer  of  control  of  the 
license.  Under  the  proposed 
restructuring,  BGE  would  continue  to 
hold  the  license  and  there  would  be  no 
direct  transfer  of  the  licenses.  According 
to  the  application,  BGE  would  remain 
an  "electric  utility"  as  defined  in  10 
CFR  50.2. 

The  proposed  restructuring  does  not 
involve  any  change  in  the  design  or 
operation  of  either  the  Calvert  Cfiffs 
Nuclear  Power  Plant  or  the  Calvert  Cliffs 
ISFSI,  or  any  change  in  the  terms  and 
conditions  of  the  existing  licenses  or 
Technical  Specifications. 

Pursuant  to  10  CFR  50.80  and  10  CFR 
72.50,  no  license,  or  any  right 
thereunder,  shall  be  transferred,  directly 
or  indirectly,  through  transfer  of  control 
of  the  license,  unless  the  Commission 
shall  give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transfer  of  control  will  not 
affect  the  qualifications  of  the  holder  of 
the  hcense,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  regarding  license 
transfer  applications,  are  discussed 
below. 


By  January  28, 1999,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306. 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b).  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Mr.  Charles  H.  Cruse,  Vice 
President — Nuclear  Energy,  Baltimore 
Gas  and  Electric  Company,  Calvert  Cliffs 
Nuclear  Power  Plant,  1650  Calvert  Cliffs 
Parkway,  Lusby,  MD  20657^072;  the 
attorney  for  the  licensee,  Mr.  Jay  E. 
Silberg,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street,  NW, 
Washington,  D.C.  20037;  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555; 
and  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001, 
Attention:  Rulemakings  and 
Adjudications  Staff,  in  accordance  with 
10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
February  8, 1999  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
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Regulatory  Commission,  Washington, 
D.C.  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  20, 1998,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at  the 
Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bajwa, 

Director,  Project  Directorate  1-1 ,  Division  of 
Reactor  Projects — l/II,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  99-374  Filed  1-7-99;  8:45  am] 
MLUNO  CODE  7SMM>1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  Review  of 
Information  Collection:  Instructions 
and  Model  CFC  Application 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  clearance  of  a  revised 
information  collection.  The  model 
Combined  Federal  Campaign 
application  and  instructions  is  used  to 
collect  information  from  charitable 
organizations  applying  for  eligibility. 
We  estimate  1400  applications  are 
completed  annually.  Each  form  takes 
approximately  3  hours  to  complete.  The 
annual  estimate  burden  is  4200  hours. 
For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  202/606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
Comments  on  this  proposal  should  be 
received  within  10  calendar  days  from 
the  date  of  this  publication 
ADDRESSES:  Send  or  deliver  comments 
to: 

Jennifer  M.  Hirschmann  Office  of 
Extragovemmental  Affairs  CFC 
Operations  US  Office  of  Personnel 
Management  1900  "E"  Street,  NW, 
Room  5450  Washington,  DC  20415 


And 
Joseph  Lackey  0PM  Desk  Officer  Office 
of  Information  and  Regulatory  Affairs 
Office  of  Management  and  Budget 
New  Executive  Office  Building,  NW 
Room  10235  Washington.  DC  20503 

Office  of  Personnel  Management. 
Janice  R.  Lachanoe, 
Director. 

(FR  Doc.  99-433  Filed  1-7-99;  8:45  am) 
MLUfM  COOE  •32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Extension;  Comment  Request 

Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549 

Extension 
Form  N-14.  SEC  File  No.  270-297,  OMB 
Control  No.  3235-0336 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  N-14 — Registration  Statement 
Under  the  Securities  Act  of  1 933  for 
Securities  Issued  in  Business 
Combination  Transactions  by 
Investment  Companies  and  Business 
Development  Companies.  Form  N-14  is 
used  by  investment  companies 
registered  imder  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.]  ("Investment  Company  Act") 
and  business  development  companies  as 
defined  by  section  2(a)(48)  of  the 
Investment  Company  Act  to  register 
securities  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.]  to  be  issued 
in  business  combination  transactions 
specified  in  Rule  145(a)(17  CFR 
230.145(a))  and  exchange  offers.  The 
securities  are  registered  imder  the 
Securities  Act  to  ensure  that  investors 
receive  the  material  information 
necessary  to  evaluate  securities  issued 
in  business  combination  transactions. 
The  Commission  staff  reviews 
registration  statements  on  Form  N-14 
for  the  adequacy  and  accuracy  of  the 
disclosure  contained  therein.  Without 
Form  N-14,  the  Commission  would  be 
unable  to  verify  compliance  with 
securities  law  requirements.  The 
respondents  to  the  collection  of 


information  are  investment  companies 
or  business  development  companies 
issuing  securities  in  business 
combination  transactions.  The  estimated 
number  of  responses  is  283  and  the 
collection  occurs  only  when  a  merger  or 
other  business  combination  is  planned. 
The  estimated  total  annual  reporting 
burden  of  the  collection  of  information 
is  approximately  620  hours  per  response 
for  a  new  registration  statement,  and 
approximately  350  hours  per  response 
for  an  amended  Form  N-14,  for  a  total 
of  140,090  annual  burden  hours. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Conunission's 
mission,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Techology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  Decemt>er  29, 1998. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-415  Filed  1-7-99;  8:45  am] 

BILUNO  COOC  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-23632;  No.  812-11370] 

Naveiller  Variable  Insurance  Series 
Fund,  Inc.,  et  ai.;  Notice  of  Application 

December  31. 1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  relief  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  perm'*,  shares  of  any 
current  or  future  series  of  the  Navellier 
Variable  Insurance  Series  Fund,  Inc. 
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("Fund")  and  JBhares  of  any  other 
investment  cotnpany  that  is  designed  to 
fund  variable  insurance  products  and 
for  which  Navielher  &  Associates,  Inc. 
("Adviser"),  at  any  of  its  affiliates,  may 
serve  now  or  i^  the  future,  as 
investment  adk^iser,  administrator, 
manager,  principal  underwriter  or 
sponsor  (the  F\md,  together  with  such 
other  investment  companies,  the 
"Insurance  Products  Funds")  to  be  sold 
to  and  held  by:  (a)  separate  accounts 
funding  variable  annuity  and  variable 
life  insurance  pontracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies  ("Participating  Insurance 
Companies");  fb)  qualified  pension  and 
retirement  pla|is  outside  of  the  separate 
account  conteirt  ("Qualified  Plans"  or 
"Plans");  and  (c)  the  Adviser  or  any  of 
its  affiliates  (representing  seed  money 
investments  iq  the  Insurance  Products 
Funds).  I 

APPLICANTS:  N«velher  Variable 
Insurance  Series  Fund,  Inc.  and 
Navellier  &  Associates,  Inc. 

RUNQ  DATE:  T^e  application  was  filed 
on  October  23. 1998. 

HEARING  OR  NOinFICATION  Of  HEARING:  An 
order  granting  Ithe  application  will  be 
issued  unless  the  SEC  order  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  ferving  applicants  with  a 
copy  of  the  re<)uest,  personally  or  by 
mail.  Hearing  tequests  should  be 
received  by  thf  SEC  by  5:30  p.m.  on 
January  25, 19^9,  and  should  be 
accompanied  Hy  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  thie  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  $EC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Applicants,  d^  Blazzard,  Grodd  & 
Hasenauer,  P.Cj..  Post  Road  East. 
Westport,  Connecticut  06880,  Attention: 
Raymond  A.  CVHara,  HI.  Esq. 

FOR  FURTHER  l»|FORMATION  CONTACT: 
Laura  A.  Novaqc,  Senior  Attorney,  or 
Kevin  M.  KircliofT,  Branch  Chief,  Office 
of  Insurance  Pjoducts,  Division  of 
Investment  matiagement  at  (202)  942- 
0670. 

SUPPLEMENTART  INFORMATION:  The 
following  is  a  Nummary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  NW,  Washington.  DC  20549 


(202-942-809( 


). 


Applicant's  Representations 

1.  The  Fund  is  a  Maryland 
corporation  that  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company.  The  Fund 
currently  consists  of  one  series.  The 
Fimd  may  in  the  future  issue  shares  of 
additional  series. 

2.  The  Adviser,  a  Nevada  corporation, 
is  registered  as  an  investment  adviser 
imder  the  Investment  Advisers  Act  of 
1940  and  serves  as  the  investment 
adviser  for  the  Fund.  The  Adviser  is 
owned  and  controlled  by  its  sole 
shareholder.  Louis  G.  Navellier. 

3.  Shares  of  the  Fund  will  be  offered 
to  separate  accounts  of  Participating 
Insurance  Companies  to  serve  as 
investment  vehicles  for  variable  annuity 
and  variable  life  insurance  contracts 
(including  single  premium,  scheduled 
premium,  modified  singe  premium  and 
flexible  premium  contracts) 
(collectively,  "Variable  Contracts"). 
These  separate  accounts  either  will  be 
registered  as  investment  companies 
imder  the  1940  Act  or  will  be  exempt 
from  such  registration. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts  and  design  their  own 
Variable  Contracts.  Each  Participating 
Insurance  Company  will  have  the  legal 
obligation  of  satisfying  all  applicable 
requirements  under  the  federal 
securities  laws.  The  role  of  the 
Insurance  Products  Funds,  so  far  as  the 
federal  securities  laws  are  applicable, 
will  be  limited  to  that  of  offering  their 
shares  to  separate  accoimts  of 
Participating  Insurance  Companies  and 
to  Qualified  Plans  and  fulfilling  any 
conditions  set  forth  in  the  application. 
Each  Participating  Insurance  Company 
will  enter  into  a  fund  participation 
agreement  with  the  Insurance  Products 
Fund  in  which  the  Participating 
Insurance  Company  invests. 

5.  Applicants  state  the  shares  of  the 
Insurance  Products  Fuinds  also  may  be 
offered  directly  to  Qualified  Plans 
outside  of  the  separate  account  content, 
including  without  limitation,  those 
trusts,  plans,  account  or  annuities 
described  in  Sections  401(a).  403(a), 
403(b),  408(a),  408(b),  414(d),  457(b). 
408(k)  and  501(c)(18)  of  the  Internal 
Revenue  Code  1986,  as  amended 
("Code"),  and  any  other  trust,  plan, 
account,  contract  or  annuity  that  is 
determined  to  be  within  the  scope  of 
Treasury  Regulation  Section 
1.817.5(f)(3)(iii).  Shares  of  the  Insurance 
of  Products  Funds  sold  to  Qualified 
Plans  will  be  held,  where  applicable  by 
the  trustees  of  such  Plans  as  required  by 
Section  403(a)  of  the  Employee 


Retirement  Income  Security  Act  of  1974 
("ERISA"). 

6.  The  Plans  may  choose  one  or  more 
Insurance  Products  Funds  as  the  sole 
investment  under  the  Plan  or  as  one  of 
several  investments.  Plan  participants 
may  or  may  not  be  given  the  right  to 
select  among  Insurance  Products  Funds. 

Applicants'  Legal  Analysis 

1 .  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
providing  exemptions  from  Sections- 
9(a),  13(a),  15(a)  and  15(b)  of  the  1940 
Act  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the 
Insurance  Products  Funds  to  be  offered 
and  sold  to,  and  held  by:  (a)  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  the  same  life 
insurance  company  or  of  any  affiliated 
life  insurance  company  ("mixed 
funding");  (b)  separate  accounts  of 
unaffiliated  life  insurance  companies 
(including  both  variable  annuity  and 
variable  life  separate  accounts)  ("shared 
funding");  (c)  qualified  pension  and 
retirement  plans  outside  the  separate 
account  context;  and  (d)  the  Adviser  or 
any  of  its  affiliates  (representing  seed 
money  investments  in  the  Insurance 
Products  Funds). 

2.  In  connection  with  the  funding  of 
scheduled  premiimi  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act  to  the 
extent  that  those  sections  have  been 
deemed  by  the  Commission  to  require 
"pass-through"  voting  with  respect  to 
an  underlying  investment  company's 
shares.  These  exemptions  are  available 
only  where  all  of  the  assets  of  the 
separate  account  consist  of  the  shares  of 
one  or  more  registered  management 
investment  companies  which  offer  there 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  the  life 
insurer  or  any  affiliated  life  insurance 
company.  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  if 
the  scheduled  premiiun  variable  life 
insurance  separate  account  owns  shares 
of  a  management  investment  company 
that  also  offers  its  shares  to  a  variable 
annuity  separate  account  of  the  same 
insurance  company  or  an  affiliated 
insurance  company  (mixed  funding). 

3.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  if  the 
scheduled  premium  variable  life 
insurance  separate  accoimt  owns  shares 
of  an  underlying  management 
investment  company  that  also  offers  its 
shares  to  separate  accounts  funding 
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variable  contracts  of  one  or  more 
unaffiliated  life  insurance  companies 
(shared  funding).  Furthermore,  because 
the  relief  under  Rule  6e-(b)(15)  is 
available  only  where  share  of  the 
investment  company  are  offered 
exclusively  to  separate  accounts, 
exemptive  reUef  is  necessary  if  the 
shares  of  the  Insurance  Products  Funds 
also  are  to  be  sold  to  Qualified  Plans. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  Ufe  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust,  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
form  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act,  to  the  extent  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
investment  company's  shares.  Tliese 
exemptions  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  premium  variable  life 
insurance  contracts  or  flexible  premium 
variable  life  insurance  contracts,  or 
both;  or  which  also  offer  their  shares  to 
variable  annuity  separate  accoimts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company.  Therefore,  Rule  6e- 
3(T)(b)(15)  permits  mixed  funding  for  a 
flexible  premiimi  variable  life  insurance 
account  under  certain  circumstances, 
but  does  not  permit  shared  funding. 

5.  In  addition,  because  the  relief 
under  Rule  6e-3(T)(b)(15)  is  available 
only  where  shares  of  the  investment 
company  are  offered  exclusively  to 
separate  accounts,  additional  exemptive 
relief  is  necessary  if  shares  of  the 
Insurance  Products  Funds  also  are  to  be 
sold  to  Qualified  Plans. 

6.  Applicants  state  that  current  tax 
law  permits  the  Insurance  Products 
Funds  to  increase  their  asset  base 
through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  Variable  Contracts 
held  by  the  portfolios  of  the  Insurance 
Products  Funds.  The  Code  provides  that 
such  contracts  shall  not  be  treated'as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  (and  any 
subsequent  period)  during  which  the 
investments  are  not  adequately 
diversified  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department.  On  March  2, 1989,  the 
Treasury  Department  issued  regulations 
(Trees.  Reg.  Section  1.817-5)  which 
establish  diversification  requirements 


for  the  investment  portfolios  underlying 
variable  annuity  and  variable  life 
contract.  The  regulations  provide  that  in 
order  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  However,  the  regulations 
also  contain  certain  exceptions  to  this 
requirement,  one  of  which  allow  shares 
in  an  investment  company  to  be  held  by 
the  trustee  of  a  "quahfied  pension  or 
retirement  plan"  as  defined  by  Revenue 
Ruling  94-62,  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts  (Treas.  Reg.  Section  1.817- 
5(f)(3)(iu)). 

7.  AppUcants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
preceded  the  issuance  of  the  Treasury 
regulations,  which  made  it  possible  for 
shares  of  an  investment  company  to  be 
held  by  a  Qualified  Plan  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  also  to 
be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Variable  Contracts.  Thus, 
Applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  separate 
accounts  and  Plans  would  not  have 
been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)  (15)  and  6e- 
3(T)(b)(15). 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  act  as  investment  adviser  to 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  or  that 
company  is  subject  to  a  disqualification 
enumerated  in  Sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii),  and  6e- 
3(T)(b)(15)(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a)  luider 
certain  circiunstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  eligibility  restrictions  to 
affiliated  individuals  or  companies  that 
directly  participate  in  the  management 
or  adniinistration  of  the  underlying 
investment  company. 

9.  Applicants  state  that  the  relief  from 
Section  9(a)  provided  by  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  amoimt  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  assert  that  it  is  not 
necessary  to  apply  the  provisions  of 
Section  9(a)  of  the  1940  Act  to  the  many 


individuals  who  do  not  directly 
participate  in  the  administration  or 
management  of  the  Insurance  Products 
Fimds,  who  are  employed  by  the 
various  unaffiliated  insurance 
companies  (or  affiliated  companies  of 
Participating  Insurance  Companies)  that 
may  utilize  the  Insurance  Products 
Funds  as  the  funding  medium  for 
variable  annuity  and  variable  life 
insurance  contracts.  Applicants  state 
that  the  Participating  Insurance 
Companies  are  not  expected  to  play  any 
role  in  the  management  or 
administration  of  the  Insurance 
Products  Funds.  Thus,  AppUcants  state 
that  applying  the  restrictions  of  Section 
9(a)  to  the  thousands  of  individuals 
employed  by  the  Participating  Insurance 
Companies  would  serve  no  regulatory 
purpose,  would  increase  monitoring 
costs  incurred  by  Participating 
Insurance  Companies,  and  therefore 
would  reduce  the  net  rates  of  return 
realized  by  Variable  Contract  owners. 

10.  Applicants  submit  that  the  reasons 
underlying  the  Commission's  grant  of 
relief  from  Section  9(a)  will  not  be 
affected  in  any  way  by  the  proposed  sale 
of  the  Insurance  Products  Funds  to 
Qualified  Plans.  Applicants  state  that 
the  insulation  of  the  Insurance  Products 
Funds  from  those  individuals  who  are 
disqualified  under  the  1940  Act  remains 
in  place.  AppUcants  further  submit  that 
since  Qualified  Plans  are  not  investment 
companies  and  will  not  deemed 
affiliated  solely  by  virtue  of  their 
shareholdings,  no  additional  relief  is 
necessary. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  exemptions  from 
the  pass-through  voting  requirement 
with  respect  to  several  significant 
matters,  assuming  the  Umitations  on 
mixed  and  shared  funding  are  satisfied. 

12.  Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insiu'ance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  in  connection  with  the  voting  of 
shares  of  an  underlying  investment 
company  if  such  instructions  would 
require  such  shares  to  be  voted  to  cause 
an  underlying  investment  company  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such  company, 
or  to  approve  or  disapprove  any  contract 
between  an  investment  company  and  its 
investment  adviser  when  an  insurance 
regulatory  authority  so  requires.  Rules 
6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iu)(B)  provide  that  the 
insurance  company  may  disregard 
contract  owners'  voting  instructions 
with  regard  to  change:^,  initiated  by  the 
contract  owners  in  the  investment 
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company's  in\  estment  policies, 
principal  und«  irwriter  or  investment 
adviser.  Undet  the  rules,  voting 
instructions  with  respect  to  a  change  in 
investment  policies  may  be  disregarded 
only  if  the  insiirance  company  makes  a 
good  faith  determination  that  such 
changes  would:  (a)  violate  state  law;  (b) 
result  in  inves^ents  that  were  not 
consistent  with  the  investment 
objectives  of  tie  separate  account:  or  (c) 
result  in  investment  that  would  vary 
from  the  geneual  quality  and  nature  of 
investments  a^d  investment  techniques 
used  by  other  ^parate  accounts  of  the 
company  or  of  an  affiliated  life 
insurance  company  with  similar 
investment  objectives.  Voting 
instructions  with  respect  to  a  change  in 
an  investment  adviser  may  be 
disregarded  oQly  if  the  insurance 
company  mak0s  a  good  faith 
determinationlthat:  (a)  the  adviser's  fee 
would  exceed  the  maximum  rate  that 
may  be  charged  against  the  separate 
account's  assets;  (b)  the  proposed 
adviser  may  bt  expected  to  employ 
investment  techniques  that  vary  from 
the  general  techniques  used  by  the 
aurent  adviser;  or  (c)  the  proposed 
adviser  may  b#  expected  to  manage  the 
investment  company's  investments  in  a 
manner  that  Mould  be  inconsistent  with 
its  investment  objectives  or  in  a  manner 
that  would  restult  in  investments  that 
vary  from  cert^  standards. 

13.  As  indicated  above,  shares  of  the 
Insurance  Products  Fimds  sold  tj> 
Qualified  Plans  will  be  held,  where 
applicable,  by  the  trustees  of  such  Plans 
as  required  by  Section  403(a)  of  ERISA. 
Section  403(a)|also  provides  that  the 
trustees  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  assets  of  tl^e  Plan  with  two 
exceptions:  (a)  when  the  Qualified  Plan 
expressly  provides  that  the  trustees  are 
subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  trustees  are  subject  to  proper 
directions  made  in  accordance  wiUi  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies^  the  QuaUfied  Plan 
trustees  have  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  tke  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Qualified 
Plans  may  have  their  trustees  or  other 


fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  Qualified  Plans  in  their 
discretion.  Some  of  the  Qualified  Plans, 
however,  may  provide  for  the  trustee(s), 
an  investment  adviser  (or  advisers)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  Plan  participants. 

14.  Where  a  Qualifiea  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions.  Applicants  do 
not  see  any  potential  for  irreconcilable 
material  conflicts  of  interest  between  or 
among  Variable  Contract  holders  and 
Plan  participants  with  respect  to  voting 
of  the  respective  Insurance  Products 
Fimd's  shares.  Accordingly,  unlike  the 
case  with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
respect  to  Qualified  Plans  since  the 
Plans  are  not  entitled  to  pass-through 
voting  privileges. 

15.  Applicants  state  that  even  if  a 
Qualified  Plan  were  to  hold  a 
controlling  interest  in  an  Insurance 
Products  Fund,  the  Applicants  do  not 
believe  that  such  control  would 
disadvantage  other  investors  in  such 
Insurance  Products  Fund  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  an  Insurance 
Products  Fund  by  a  Qualified  Plan  will 
not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding  or  shared  funding. 

16.  Where  a  Plan  provides 
participants  with  the  right  to  give  voting 
instructions.  Applicants  state  that  the 
purchase  of  shares  by  such  Qualified 
Plans  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  or  shared  funding. 

17.  Applicants  state  that  there  is  no 
contractual  or  other  relationship 
between  the  Participating  Insurance 
Companies,  and  any  Qualified  Plans 
which,  for  example,  would  affect  the 
solvency  of  the  life  insurers,  affect  the 
performance  of  the  life  insurer's 
contractual  obligations,  or  would  be 
expected  to  increase  the  risks 
undertaken  by  the  life  insurer. 
Accordingly,  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  resolution  of  irreconcilable 
material  conflicts  with  respect  to  voting 
is  not  present  with  respect  to  any  of  the 
Qualified  Plans. 

18.  Applicants  state  that  no  increased 
conflict  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  submit  that  shared  funding 


does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  In  this  regard.  Applicants 
note  that  when  different  Participating 
Insurance  Companies  are  domiciled  in 
difi'erent  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  Participating 
Insurance  Company  is  domiciled  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  Applicants 
assert,  however,  that  this  possibility  is 
not  different  or  greater  than  exists  when 
a  single  insurer  and  its  affiliates  offer 
their  insurance  products  in  several 
states,  as  is  currently  permitted. 

19.  Applicants  state  that  affiliation 
does  not  reduce  the  potential,  if  any 
exists,  for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  below  are  designed 
to  safeguard  against  any  adverse  effects 
that  differences  among  state  regulatory 
requirements  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Insurance  Products  Funds. 

20.  Applicants  also  assert  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Variable  Contract  owner  voting 
instructions.  The  potential  for 
disagreement  is  limited  by  the 
requirements  that  disregarding  voting 
instructions  be  reasonable  and  based  on 
specified  good  faith  determinations. 
However,  if  the  Participating  Insurance 
Company's  decision  to  disregard 
Variable  Contract  owner  voting 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Insurance  Products  Fund,  to 
withdraw  its  separate  account's 
investment  in  that  Insurance  Products 
Fund  and  no  charge  or  penalty  will  be 
imposed  upon  the  Variable  Contract 
owners  as  a  result  of  such  withdrawal. 

21.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Products  Fund  with  mixed 
funding  would  or  should  be  materially 
different  from  what  those  policies 
would  or  should  be  if  such  Insurance 
Products  Fund  or  series  thereof  funded 
only  variable  annuity  or  variable  life 
insurance  contracts.  The  Insurance 
Products  Funds  will  not  be  managed  to 
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flavor  or  disfavor  any  particular  insurer 
or  type  of  insurance  product.  Regardless 
of  the  types  of  Insurance  Products  Fund 
shareholders,  a  Fund's  adviser  is  legally 
obligated  to  manage  the  Fund  in 
accordance  with  the  Fimd's  investment 
objectives,  policies  and  restrictions  as 
well  as  any  guidelines  established  by 
the  Fund's  board. 

22.  Applicants  submit  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product  or  to  a  Plan.  Each  pool  of 
variable  annuity  and  variable  life 
insurance  contract  owners  is  composed 
of  individuals  of  diverse  financial 
status,  age,  insurance  and  investment 
goals.  A  fund  supporting  even  one  type 
of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 
AppUcants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  continuation 
of  the  Insurance  Products  Funds.  In 
addition,  mixed  and  shared  funding  also 
will  facilitate  the  establishment  of 
additional  series  of  Insurance  Products 
Fimds  serving  diverse  goals. 

23.  As  notra  above,  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  and  variable  life 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  Section  1.817- 
5(f)(3)(iii),  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  ujider lying  investment  company. 
Therefore,  Applicants  assert  that  neither 
the  Code,  nor  the  Treasury  regulations, 
nor  the  revenue  rulings  thereunder 
present  any  inherent  conflicts  of  interest 
if  the  Qualified  Plans,  variable  annuity 
separate  accounts  and  variable  Ufe 
insurance  separate  accounts  all  invest  in 
the  same  management  investment 
company. 

24.  Applicants  do  not  see  any  greater 
potential  for  irreconcilable  material 
conflicts  arising  between  the  interests  of 
Plan  participants  under  the  Qualified 
Plans  and  owners  of  the  Variable 
Contracts  issued  by  the  separate 
accoimts  of  Participating  Insurance 
Companies  from  possible  future  changes 
in  the  federal  tax  laws  than  that  which 
already  exists  between  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners.  Applicants 
note  that  while  there  are  differences  in 
the  manner  in  which  distributions  are 
taxed  for  variable  annuity  contracts, 
variable  life  insurance  contracts  and 
Plans,  these  differences  do  not  raise  any 


conflicts  of  interest.  When  distributions 
are  to  be  made,  and  a  separate  account 
of  the  Participating  Insurance  Company 
or  Qualified  Plan  is  unable  to  net 
purchase  payments  to  make 
distributions,  the  separate  account  or 
QuaUfied  Plan  will  redeem  shares  of  the 
Insurance  Products  Funds  at  their 
respective  net  asset  values.  The 
Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  the  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  the  Variable  Contract. 

25.  Applicants  submit  that  the  ability 
of  the  Insurance  Products  Funds  to  sell 
their  respective  shares  directly  to 
Qualified  Plans  does  not  create  a 
"senior  security,"  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Variable 
Contract  owner  as  opposed  to  a 
participant  under  a  Qualified  Plan. 
"Senior  security"  is  defined  under  the 
1940  Act  to  include  "any  stock  of  a  class 
having  priority  over  any  other  class  as 
to  distribution  of  assets  or  payment  of 
dividends."  As  noted  above,  regardless 
of  the  rights  and  benefits  of  participants 
under  the  Qualified  Plans,  or  Variable 
Contract  owners  under  their  Variable 
Contracts,  the  Qualified  Plans  and  the 
separate  accounts  of  Participating 
Insurance  Companies  have  rights  only 
with  respect  to  their  respective  shares  of 
the  Insurance  Products  Fimds.  They 
only  can  redeem  such  shares  at  their  net 
asset  value.  No  shareholder  of  any  of  the 
Insurance  Products  Fimds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

26.  Applicants  submit  that  there  are 
no  conflicts  between  the  Variable 
Contract  owners  and  the  Plan 
participants  with  respect  to  state 
insurance  commissioners'  veto  powers 
over  investment  objectives.  Applicants 
note  that  the  basic  premise  of 
shareholder  voting  is  that  not  all 
shareholders  may  agree  with  a 
particular  proposal.  State  insurance 
commissioners  have  been  given  the  veto 
power  to  prevent,  among  other  things, 
insurance  companies  indiscriminately 
redeeming  their  separate  accounts  out  of 
one  fund  and  into  another.  Time- 
constmiing,  complex  transactions  must 
be  undertaken  to  accomphsh  such 
redemptions  and  transfers.  On  the  other 
hand,  trustees  of  (or  Plan  participants 
in)  Qualified  Plans  can  quickly  redeem 
shares  from  Insurance  Products  Funds 
and  reinvest  in  other  funding  vehicles 
without  the  same  regulatory 
impediments  or,  as  in  the  case  with 
most  Qualified  Plans,  even  hold  cash  or 
other  liquid  assets  pending  suitable 


alternative  investment.  Applicants 
maintain  that  even  if  there  should  arise 
issues  where  the  interests  of  Variable 
Contract  owners  and  the  interests  of 
participants  in  QuaUfied  Plans  conflict, 
the  issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Plans  can,  on  their  own,  redeem  shares 
out  of  the  Insurance  Products  Funds. 

27.  Applicants  state  that  various 
factors  have  hindered  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  AppUcants  submit  that  mixed 
and  shared  funding  should  provide 
several  benefits  to  Variable  Contract 
owners  by  eliminating  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds. 
Participating  Insurance  Companies  will 
benefit  not  only  from  the  investment 
and  administrative  expertise  of  the 
Adviser  and  the  sub-advisers,  but  also 
bom  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a 
larger  pool  of  assets.  Mixed  and  shared 
funding  also  would  permit  a  greater 
amount  of  assets  available  for 
investment  by  the  Insurance  Products 
Funds,  thereby  promoting  economies  of 
scale,  by  permitting  increased  safety 
through  greater  diversification,  and  by 
making  the  addition  of  new  series  more 
feasible.  Applicants  assert  that 
therefore,  making  the  Insurance 
Products  Funds  available  for  mixed  and 
shared  funding  will  encourage  more 
insurance  companies  to  offer  Variable 
Contracts,  and  this  should  result  in 
increased  competition  with  respect  to 
both  Variable  Contract  design  and 
pricing,  which  can  be  expected  to  result 
in  more  product  variation  and  lower 
charges  to  investors.  AppUcants  further 
note  that  the  sale  of  shares  of  the 
Insurance  Products  Funds  to  Plans  also 
can  be  expected  to  increase  the  amount 
of  assets  available  for  investment  by  the 
Insurance  Products  Funds  and  thus 
promote  economies  of  scale  and  greater 
diversification. 

28.  AppUcants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiUated  with  the  depositor  or  sponsor 
of  the  separate  account.  AppUcants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  Qualified  Plans, 
will  have  any  adverse  federal  income 
tax  consequences. 

Applicants'  Conditions 

AppUcants  have  consented  to  the 
foUowing  conditions: 
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1.  A  majority  of  each  Insurance 
Products  Fund's  Board  of  Trustees  or 
Directors  (eacli,  a  "Board")  shall  consist 
of  persons  v/hp  are  not  "interested 
persons"  there(of,  as  defined  by  Section 
2(a){19)  of  the  1940  Act  and  the  rules 
thereunder  an^  as  modified  by  any 
applicable  ordters  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  Board 
member,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  dtys,  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  !60  days,  if  a  vote  of 
shareholders  i$  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  fs  the  Commission  may 
prescribe  by  ofder  upon  application. 

2.  Each  InsuWce  Products  Fund's 
Board  will  monitor  the  Fund  for  the 
existence  of  aqy  material  irreconcilable 
conflict  between  and  among  the 
interests  of  thq  Variable  Contract  owners 
of  all  separate  jaccounts  and  of  Plan 
participants  aod  Qualified  Plans 
investing  in  the  Insurance  Products 
Fluids,  and  determine  what  action,  if 
any,  should  bo  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  a|ise  for  a  variety  of 
reasons,  including:  (a)  an  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance,  taxj  or  securities  laws  or 
regulations,  ot  a  pubUc  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  ^milar  action  by 
insurance,  taxi  or  securities  regulatory 
authorities;  (cj  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  funds  are  being 
managed;  (e)  a  diH^erence  in  voting 
instructions  given  by  variable  annuity 
contract  owners,  variable  life  insurance 
contract  owners  and  trustees  of  the 
Plans;  (f)  a  decision  by  a  Participating 
Insurance  Coitipany  to  disregard  the 
voting  instructions  of  Variable  Contract 
owners;  or  (g)  if  applicable,  a  decision 
by  a  Qualified!  Plan  to  disregard  the 
voting  instructions  of  Plan  participants. 

3.  "file  Adviker  (or  any  otner 
investment  aqviser  of  an  Insurance 
Products  Fun4).  any  Participating 
Insurance  Coi^ipany  and  any  Qualified 
Plan  that  exedutes  a  fund  participation 
agreement  upon  becoming  an  owner  of 
10%  or  more  tf  the  assets  of  an 
Insurance  Products  Fund  (collectively. 
"Participants'])  will  report  any  potential 
or  existing  co^iflicts  to  the  Board  of  any 
relevant  Insurance  Products  Fund. 
Participants  will  be  obligated  to  assist 
the  appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 


information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to.  an  obligation  by  each 
Participating  Insiuance  Company  to 
inform  the  Board  whenever  Variable 
Contract  owner  voting  instructions  are 
disregarded  and.  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Boards  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  and  Qualified  Plans 
investing  in  the  Insurance  Products 
Funds  under  their  respective 
agreements  governing  participation  in 
the  Insurance  Products  Funds,  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Variable 
Contract  owners  and,  if  applicable.  Plan 
participants. 

4.  If  a  majority  of  an  Insurance 
Products  Fund's  Board  members,  or  a 
majority  of  the  disinterested  Board 
members,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  and  Qualified  Plans,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  Board  members), 
shall  take  whatever  steps  are  necessary 
to  remedy  or  eliminate  the  material 
irreconcilable  conflict,  including:  (a) 
withdrav\ring  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Insurance  Products  Fund  or 
any  of  its  series  and  reinvesting  such 
assets  in  a  different  investment  medium, 
which  may  include  euiother  series  of  the 
Insurance  Products  Fund  or  another 
Insurance  Products  Fund;  (b)  in  the  case 
of  Participating  Insurance  Companies, 
submitting  the  question  as  to  whether 
segregation  should  be  implemented  to  a 
vote  of  all  affected  Variable  Contact 
owners  and,  as  appropriate,  segregating 
the  assets  of  any  appropriate  group  (i.e., 
variable  annuity  or  variable  life 
insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
Variable  Contract  owners  the  option  of 
making  such  a  change;  and  (c) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  Variable  Contract 
owner  voting  instructions,  and  this 
decision  represents  a  minority  position 


or  would  preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund,  to  withdraw 
its  separate  account's  investment  in 
such  Fund,  and  no  charge  or  penalty 
vdll  be  imposed  as  a  result  of  such 
withdrawal.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Qualified 
Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund,  to  withdraw 
its  investment  in  such  Fund,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  The 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  a 
material  irreconcilable  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Insurance 
Products  Funds  and  these 
responsibilities  shall  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Variable  Contract  owners  and,  as 
applicable,  Plan  participants. 

5.  For  purposes  of  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  an  Insurance  Products  Fund  or  the 
Adviser  (or  any  other  investment 
adviser  of  the  Insurance  Products 
Funds)  be  required  to  establish  a  new 
funding  medium  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  shall  be  required  by  Condition 
4  to  establish  a  new  funding  medium  for 
any  Variable  Contract  if  a  majority  of 
Variable  Contract  owners  materially 
affected  by  the  material  irreconcilable 
conflict  vote  to  decline  such  offer.  No 
Qualified  Plan  shall  be  required  by 
Condition  4  to  establish  a  new  funding 
medium  for  such  Qualified  Plan  if:  (a) 

a  majority  of  Plan  participants 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict  vote  to 
decline  such  offer;  or  (b)  pursuant  to 
governing  plan  documents  and 
applicable  law.  the  Plan  makes  such 
decision  without  Plan  participant  vote. 

6.  Participants  will  be  informed 
promptly  in  writing  of  a  Board's 
determination  of  the  existence  of  an 
irreconcilable  material  conflict  and  its 
implications. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Variable  Contract 
owners  so  long  as  the  Commission 


Federal  Register/ Vol.  64,  No.  5 /Friday,  January  8,  1999 /Notices 


1251 


continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  Variable  Contract  owners. 
Accordingly,  such  Participating 
Insurance  Companies,  where  applicable, 
will  vote  shares  of  the  Insurance 
Products  fund  held  in  their  separate 
accounts  in  a  manner  consistent  with 
voting  instructions  timely  received  from 
Variable  Contract  owners.  In  addition, 
each  Participating  Insurance  Company 
will  vote  shares  of  the  Insurance 
Product  Fund  held  in  its  separate 
account  for  which  it  has  not  received 
timely  voting  instructions  from  contract 
owners,  as  well  as  shares  it  owns,  in  the 
same  proportion  as  those  shares  for 
which  it  has  received  voting 
instructions.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  investing  in  an  Insurance 
Products  Fimd  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  vote  an 
Insurance  Products  Fund's  shares  and 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  separate 
accounts  investing  in  the  Insurance 
Products  Fund  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  \mder  the  agreements 
governing  participation  in  the  Insurance 
Products  Fund.  Each  Plan  will  vote  as 
required  by  applicable  law  and 
governing  Plan  documents. 

8.  As  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  Variable  Contract  owners,  Uie 
Adviser  (or  any  of  its  affiliates)  will  vote 
its  shares  of  any  series  of  any  Insurance 
Products  Fund  in  the  same  proportion 
as  all  Variable  Contract  owners  having 
voting  rights  with  respect  to  that  series; 
provided,  however,  that  the  Adviser  (or 
any  of  its  afBliates)  shall  vote  its  shares 
in  such  other  manner  as  may  be 
required  by  the  Commission  or  its  staff. 

9.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participants  of  a  conflict; 
and  (c)  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  meetings  of  the 
appropriate  Board  or  other  appropriate 
records.  Such  minutes  or  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

10.  Each  Insurance  Products  Fimd 
will  notify  all  participating  Insurance 
Companies  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 


Insurance  Products  Fund  shall  disclose 
in  its  prospectus  that:  (a)  Its  shares  may 
be  offered  to  insurance  company 
separate  accounts  that  fund  both 
variable  aimuity  and  variable  life 
insurance  contracts,  and  to  Qualified 
Plans;  (b)  differences  in  tax  treatment  or 
other  considerations  may  cause  the 
interests  of  various  Variable  Contract 
owners  peuticipating  in  the  Insurance 
Products  Fimd  and  the  interests  of 
Qualified  Plans  investing  in  the 
Insurance  Products  Fund  to  conflict; 
and  (c)  the  Board  wrill  monitor  the 
Insurance  Products  Fund  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  taken. 

11.  Each  Insurance  Products  Fund 
will  comply  with  all  provisions  of  the 
1940  Act  requiring  voting  by 
shareholders  (for  these  purposes,  the 
persons  having  a  voting  interest  in  the 
shares  of  the  Insurance  Products  Funds). 
In  particular,  each  such  Insurance 
Products  Fund  either  will  provide  for 
annual  shareholder  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  of  the  1940  Act  not  to  require 
such  meetings  or  comply  with  Section 
16(c)  of  the  1940  Act  (although  none  of 
the  Insurance  Products  Funds  shall  be 
one  of  the  trusts  described  in  Section 
16(c)  of  the  1940  Act),  as  well  as  with 
Section  16(a)  of  the  1940  Act  and,  if  and 
when  applicable,  Section  16(b)  of  the 
1940  Act.  Further,  each  Insurance 
Products  Fund  will  act  in  accordance 
with  the  Commission's  interpretation  of 
the  requirements  of  Section  16(a)  v«th 
respect  to  periodic  elections  of  Board 
members  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

12.  If  and  to  the  extent  that  Rules  6e- 
2  or  6e-3(T)  under  the  1940  Act  is 
amended,  or  Rule  6e-3  under  the  1940 
Act  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  application,  then  the 
Insurance  Products  Funds  and/or  the 
Participants,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rule  6e-2  or  Rule  6e-3(T), 
as  amended,  or  proposed  Rule  6e-3  as 
adopted,  to  the  extent  such  rules  are 
applicable. 

13.  The  Participants,  at  least  annually, 
shall  submit  to  each  Board  such  reports, 
materials  or  data  as  each  Board  may 
reasonably  request  so  that  such  Boards 
may  fully  carry  out  the  obligations 
imposed  upon  them  by  the  conditions 
stated  in  the  application.  Such  reports, 
materials  and  data  shall  be  submitted 


more  frequently  if  deemed  appropriate 
by  the  Boards.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials  and  data  upon  reasonable 
request  of  a  Board  shall  be  a  contractual 
obligation  of  all  Participants  under  the 
agreements  governing  their  participation 
in  the  Insurance  Products  Funds. 

14.  If  a  Quahfied  Plan  or  Plan 
participant  shareholder  should  become 
an  owner  of  10%  or  more  of  the  assets 
of  an  Insurance  Products  Fund,  such 
Plan  wrill  execute  a  participation 
agreement  with  such  Fund  which 
includes  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  Qualified 
Plan  or  Plan  participant  will  execute  an 
application  containing  an 
acknowledgement  of  this  condition 
upon  such  Plan's  initial  purchase  of  the 
shares  of  any  Insurance  Products  Fund. 

Conclusion 

For  the  reasons  summarized  above, 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-352  Filed  1-1-99;  8:45  am] 
BILUNO  CODE  S010-01-M 


SECURrilES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Releas*  No. 

23630:812-11416] 

The  Sessions  Group,  et  al.;  Notice  of 
Application 

December  31, 1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  to  permit  certain  series 
of  a  registered  open-end  management 
investment  company  to  acquire  all  of 
the  assets  and  assimie  identified 
liabilities  of  certain  series  of  another 
registered  open-end  management 
investment  company.  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act.  Applicants: 
The  Sessions  Group  ("Sessions"), 
Governor  Funds  ("Governor"),  Keystone 
Financial,  Inc.  ("Keystone"),  Governor 
Group  Advisors,  Inc.  ("GGA"),  and 


1252 


Federal  Register /Vol.  64,  No.  5 /Friday,  January  8,  1999 /Notices 


Martindale  Andres  &  Company,  Inc. 
("Martindale  i^ndres"). 

FILING  DATES:  Ijhe  application  was  filed 
on  November  23,  1998.  Applicants  have 
agreed  to  file  a|i  amendment  during  the 
notice  period,  |he  substance-of  which  is 
reflected  in  thi^  notice. 
HEARING  OR  NOtlFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interei  tted  persons  may  request 
a  hearing  by  witing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  biy  mail.  Hearing  requests 
should  be  recejved  by  the  Commission 
by  5:30  p.m.  oi^  January  26, 1999,  and 
should  be  accoknpanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  foij  lawyers,  a  certificate  of 
service.  Hearinig  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  iequest,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Securities  & 
Exchange  Comhiission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  3485  Stelzer  Road, 
Columbus,  Ohio  43219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Ksto,  Senior  Counsel,  at 
(202)  942-0527.  or  George  J.  Zomada, 
Branch  Chief,  «t  (202)  942-0564  (Office 
of  Investment  (fcompany  Regulation, 
Division  of  Invtestment  Management). 

SUPPLEMENTAr|  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  (tel.  (201)  942-8090). 

Applicants'  Ropresentations 

1 .  Governor,  la  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  Governor  will  initially  offer 
shares  of  12  series,  four  of  which. 
Established  Growth  Fund,  Intermediate 
Term  Income  I^und,  Aggressive  Growth 
Fund,  and  Emerging  Growth  Fund,  are 
the  "Acquiring  Series." ' 

2.  Sessions,  An  Ohio  business  trust,  is 
registered  imder  the  Act  as  an  open-end 
management  investment  company. 
Sessions  currently  offers  8  series,  four  of 
which,  KeyPrenier  Established  Growth 
Fund,  KeyPrer  lier  Intermediate  Term 
Income  Fund.  CeyPremier  Aggressive 
Growth  Fund,  ind  KeyPremier 


'  The  other  seriei  are  not  part  of  the  relief  sought 
in  the  application. 


Emerging  Growth  Fund,  are  the 
"Acquired  Series." 

3.  GGA.  a  Permsylvania  corporation, 
is  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
and  is  investment  adviser  for  the 
Acquiring  Series.  Martindale  Andres,  a 
Pennsylvania  corporation,  is  registered 
under  the  Advisers  Act  and  is  currently 
investment  adviser  for  the  Acquired 
Series.  Martindale  Andres  has  been 
retained  to  serve  as  sub-adviser  for  the 
Acquiring  Series.  Both  GGA  and 
Martindale  Andres  are  wholly-owned 
subsidiaries  of  Keystone,  a  bank  holding 
and  financial  services  company 
organized  as  a  Pennsylvania 
corporation.  A  defined  benefit  plan 
maintained  for  the  benefit  of  the 
employees  of  Keystone  (the  "Keystone 
Plan"),  owns  5%  or  more  of  the 
outstanding  voting  securities  of  each  of 
the  Acquired  Series.  ^ 

4.  On  August  13, 1998,  the  board  of 
trustees  of  the  Acquired  Series  (the 
"Sessions  Board"),  and  on  October  5, 
1998,  the  board  of  trustees  of  the 
Acquiring  Series  (the  "Governor  Board", 
together  with  the  Sessions  Board,  the 
"Boards"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons"  within  the  meaning  of  section 
2(a)(19)  of  the  Act  (the  "Independent 
Trustees"),  approved  an  Agreement  and 
Plan  or  Reorganization  (the 
"Agreement").  Under  the  Agreement,  on 
the  date  of  the  exchange  (the  "Exchange 
Date"),  which  is  currently  anticipated  to 
be  January  30,  1999,  the  Acquiring 
Series  will  acquire  all  of  the  assets  and 
identified  liabilities  of  the 
corresponding  Acquired  Series  in 
exchange  for  shares  of  the  Acquiring 
Series  that  have  an  aggregate  net  asset 
value  ("NAV")  equal  to  the  aggregate 
NAV  of  the  Acquired  Series  at  4:00  p.m. 
EST  on  the  day  before  the  Exchange 
Date  (the  "Valuation  Time"),  followed 
by  the  liquidation  and  dissolution  of  the 
corresponding  Acquired  Series  and  the 
pro  rata  distribution  to  the  shareholders 
of  the  Acquired  Series  of  shares  of  the 
corresponding  Acquiring  Series  (the 
"Reorganization").  Because  the 
Acquiring  Series  are  newly  formed  and 
Mrill  have  no  assets  or  liabilities  as  of  the 
Valuation  Time,  the  NAV  per  share  of 
the  applicable  Acquiring  Series  will  be 
set  initially  to  equal  the  NAV  per  share 
of  the  corresponding  Acquired  Series  as 
of  the  Valuation  Time.' 


2  The  Keystone  Plan  owns  approximately  11%  of 
KeyPremier  Established  Growth  Fund.  11%  of 
KeyPremier  Intermediate  Term  Income  Fund.  15% 
of  KeyPremier  Aggressive  Growth  Fund,  and  68% 
of  KeyPremier  Emerging  Growth  Fund. 

'  The  Acquiring  Series  and  the  Acquired  Series 
correspond  with  one  another  as  follows:  Governor's 
Established  Growth  Fund  corresponds  to  Sessions' 


5.  Applicants  state  that  the 
investment  objectives,  policies  and 
restrictions  of  the  Acquiring  Series  are 
identical  or  substantially  identical  to 
those  of  the  Acquired  Series.  Each 
Acquired  Series  currently  has  a  single 
class  of  shares  that  is  subject,  with 
certain  exceptions,  to  a  front-end  sales 
charge.  The  Acquiring  Series  have  a 
single  class  of  shares  that  is  subject  to 
an  identical  sales  charge  and 
exceptions.  No  sales  charge  will  be 
incurred  by  shareholders  of  the 
Acquired  Series  in  connection  with 
their  acquisition  of  shares  of  the 
Acquiring  Series.  BISYS  Fund  Services, 
LP,  the  Acquired  Series'  principal 
underwriter  and  distributor,  will  be 
responsible  for  all  fees  and  expenses 
related  to  the  Reorganization. 

6.  The  Board,  including  the 
Independent  Trustees,  determined  that 
the  Reorganization  is  in  the  best 
interests  of  the  shareholders  of  the 
Acquired  Series  and  the  Acquiring 
Series,  emd  that  the  interests  of  the 
shareholders  of  the  Acquired  Series  and 
the  Acquiring  Series  would  not  be 
diluted  by  the  Reorganization.  In 
assessing  the  Reorganization,  the  factors 
considered  by  the  Boards  included, 
among  others  (a)  the  business  objectives 
and  purposes  of  the  Reorganization,  (b) 
the  investment  objectives  and  purposes 
of  the  Reorganization,  (c)  the  terms  and 
conditions  of  the  Agreement,  including 
the  allocation  of  expenses  of  the 
Reorganization,  (d)  the  tax-free  nature  of 
the  Reorganization,  and  (e)  the  expense 
ratios  of  the  Acquiring  Series  and  the 
corresponding  Acquired  Series. 

7.  Tne  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  that;  (a)  definitive  proxy 
solicitation  materials  shall  have  been 
filed  with  the  Commission  and 
distributed  to  shareholders  of  the 
Acquired  Series;  (b)  the  shareholders  of 
the  Acquired  Series  approve  the 
Agreement;  (c)  the  Acquiring  and 
Acquired  Series  receive  an  opinion  of 
tax  counsel  that  the  proposed 
Reorganization  will  be  tax-free  for  each 
Series  and  its  shareholders;  and  (d) 
applicants  will  receive  from  the 
Commission  an  exemption  from  section 
1 7(a)  of  the  Act  for  the  Reorganization. 
The  plan  may  be  terminated  and  the 
Reorganization  abandoned  at  any  time 
by  mutual  consent  of  the  respective 
Boards  of  the  Acquired  Series  and  the 


Key  Premier  Established  Growth  Fund;  Governor's 
Intermediate  Term  Income  Fund  corresponds  to 
Sessions'  KeyPremier  Intermediate  Term  Income 
Fund;  Governor's  Aggressive  Growth  Fund 
corresponds  to  Sessions'  KeyPremier  Aggressive 
Growth  Fund;  and  Governor's  Emerging  Growth 
Fund  corresponds  to  Sessions'  KeyPremier 
Emerging  Growth  Fund. 
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Acquiring  Series.  Applicants  agree  not 
to  make  any  material  changes  to  the 
Agreement  without  prior  Commission 
approval. 

8.  Definitive  proxy  solicitation 
materials  have  been  filed  with  the 
Conmiission  and  were  mailed  to 
shareholders  of  the  Acquired  Series  on 
or  about  December  4, 1998.  A  special 
meeting  of  shareholders  is  scheduled  for 
January  15, 1999. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with  the  other  person, 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  the  Acquiring  and  Acquired 
Series  may  be  deemed  affiliated  persons 
and  thus  the  Reorganization  may  be 
prohibited  by  section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  believe  that  they  may 
not  rely  on  rule  17a-8  in  connection 
with  the  Reorganization  because  the 
Acquiring  and  Acquired  Series  may  be 
deemed  to  be  affiliated  by  reason  other 
than  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers.  Keystone  might  be 
deemed  to  have  an  indirect  pecuniary 
interest  in  the  performance  of  the  assets 
held  by  the  Keystone  Plan.  Because  the 
Keystone  Plan  owns  5%  or  more  of  the 
outstanding  voting  securities  of  each  of 
the  Acquired  Series,  each  Acquiring 
Series  may  be  deemed  an  affiliated 
person  of  an  affiliated  person  of  each  of 
the  Acquired  Series  for  a  reason  other 


than  having  a  common  investment 
adviser. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
compemy  concerned  and  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  imder 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  consummate  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
standards  of  section  17(b)  of  the  Act. 
Applicants  believe  that  the  terms  of  the 
Reorganization  are  fair  and  reasonable 
and  do  not  involve  overreaching. 
Applicants  state  that  the  Reorganization 
will  be  based  on  the  relative  NAVs  of 
the  Acquiring  and  Acquired  Series' 
shares.  Applicants  also  state  that  the 
Acquiring  Series  were  created  for  the 
express  purpose  of  acquiring  the  assets 
and  liabilities  of  the  corresponding 
Acquired  Series,  and  that  their 
investment  objectives,  policies  and 
restrictions  were  established  to  he 
substantially  identical  to  those  of  the 
corresponding  Acquired  Series.  In 
addition,  applicants  state  that  the 
Boards,  including  a  majority  of  the 
Independent  Trustees,  have  made  the 
requisite  determinations  that  the 
participation  of  the  Acquiring  and 
Acquired  Series  in  the  proposed 
Reorganization  is  in  the  best  interests  of 
each  Series  and  that  such  participation 
will  not  dilute  the  interests  of 
shareholders  of  the  Series. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  R  McFariand, 
Deputy  Secretary. 

|FR  Doc.  99-353  Filed  1-7-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40873;  File  No.  SR-CHX- 
98-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  The  Chicago  Stock 
Exchange,  Inc.  and  Amendment  No.  1 
Thereto  Relating  to  the  Exchange's 
Art>ltration  Rules 

December  31,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")i  and  rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  21, 1998,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Exchange  filed 
Amendment  No.  1  on  December  30, 
1998  to  request  accelerated  approval.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposal  and 
Amendment  No.  1  thereto. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rules  23  and  24  of  Article  VII  to 
exclude,  from  the  CHX  arbitration 
forum,  claims  of  employment 
discrimination,  including  sexual 
harassment,  in  violation  of  a  statute 
unless  the  parties  involved  have  agreed 
to  arbitrate  the  claim  after  it  has  arisen. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


M5U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'December  30,  1998  letter  fro n  Kirsten  M. 
Carlson,  Foley  &  Lardner  (counse'  for  tbe 
Exchange),  to  Katherine  A.  England,  Assistant 
Director.  Market  Regulation,  SEC. 
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sections  A,  B, 
signiHcant  as 
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and  C  below,  of  the  most 
pects  of  such  statements. 


Self-ReguI^tory  Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


>ftie 


(A) 

Statement  o\ 
Statutory  Bas^ 
Change 

Purpose 

The  purpos<  i  of  the  proposed  rule 
change  is  twofold.  First  the  rule  change 
would  exclud^  any  claim  alleging 
employment  discrimination,  including 
any  sexual  haiassment  claim,  in 
violation  of  a  itatute  ••  from  the 
requirement  tl|at  all  dispute?  between  a 
nominee  or  other  associated  person  and 
a  member  or  member  organization 
arising  out  of  tixchange  business  be 
arbitrated,  exdept  where  the  parties 
agree  to  arbitrate  the  claim  after  it  has 
arisen.  (Article  VIII,  Rule  23.)  Second, 
the  rule  changje  would  amend  the 
Exchange's  general  arbitration  rules  to 
provide  that  afcy  claim  alleging 
employment  discrimination,  including 
any  sexual  ha^ssment  claim,  in 
violation  of  a  itatute  shall  be  eligible  for 
submission  to  jarbitration  only  where  the 
parties  have  a|reed  to  arbitrate  the  claim 
after  it  has  arisen.  (Article  VIII.  Rule  24.) 

Background 

Exchange  RJile  23  of  Article  VIII 
requires  that  any  disputes  between  a 
nominee  or  otjier  associated  person  and 
a  member  or  ntember  organization 
arising  out  of  Exchange  business  be 
settled  by  arbitration.  In  order  to 
l>ecome  an  ass|ociated  person,  an 
individual  is  i^uired  to  sign  and  file 
with  the  Exch^ge  a  Form  U-4  (Uniform 
application  fot  Securities  Registration  or 
Transfer).  Form  U-4  requires  persons  to 
submit  to  arbitration  any  claim  that  is 
required  to  be  arbitrated  under  the  rules 
of  the  self-regulatory  organizations  with 
which  they  ref  ister. 

In  1994,  thel General  Accounting 
Office  ("GAOJ)  conducted  a  study  on 
the  arbitratiori  of  employment 
discrimination  disputes  in  the  securities 
industry.'  While  the  GAO  report  did  not 
address  the  adequacy  of  arbitration  as  a 
means  of  resolving  employment 
discrimination  disputes,  it  made  several 
recommendations  for  improving  the 
arbitration  process.  The 
recommendations  included  specialized 
training  of  arbitrators  in  discrimination 
law  and  the  appointment  of  more 
women  and  minorities  as  arbitrators. 


float 


♦Claims  "in  v 
to  the  federal  civi 
federal,  state  and 

'  Employment 
Representative 
(GAO/HEHS-94-17 


J  Fob 


ion  of  a  statute"  are  not  limited 
rights  laws  and  include  all 
ocal  anti-discrimination  statutes. 
L  iscrimination:  How  Registered 
in  Discrimination  Disputes 
March  30. 1994). 


Despite  steps  to  improve  the  process, 
associated  persons  and  others  continue 
to  oppose  mandatory  arbitration  of 
discrimination  claims  pursuant  to  the 
Form  U-4  and  other  pre-dispute 
agreements.  In  July  1997,  the  U.S.  Equal 
Employment  Opportunity  Commission 
("EEOC")  issued  a  policy  statement  that 
mandatory  pre-dispute  agreements  to 
arbitrate  statutory  discrimination  claims 
are  inconsistent  with  the  purpose  of  the 
federal  civil  rights  laws.^ 

Two  federal  court  cases  decided  in 
1998  support  the  EEOC's  position.  In 
January  1998,  a  Massachusetts  district 
court  in  Rosenberg  v.  Merrill  Lynch,  76 
FEP  681  (D.  Mass.  1998),  declined  to 
compel  arbitration  in  plaintiffs  Title  VII 
and  the  Age  Discrimination  in 
Employment  Act  ("ADEA")  claims 
pursuant  to  the  agreement  to  arbitrate 
contained  in  the  Form  U-4  plaintiff  was 
required  to  sign  as  a  condition  of  her 
employment.  In  May  1998,  the  Court  of 
Appeals  for  the  Ninth  Circuit  held,  in 
Duffield  V.  Robertson  Stephens  6r 
Company,  144  F.3d  1182  (9th  Cir.  1998), 
cert,  denied,  (U.S.  Nov.  9, 1998)  (No. 
98-237),  that  employers  could  not 
compel  employees  to  waive  their  right 
to  a  judicial  forum  under  Title  VII,  and 
therefore  plaintiff  could  not  be 
compelled  to  arbitrate  her  statutory 
discrimination  claims  pursuant  to  form 
U-4.  Prior  to  these  decisions,  federal 
courts  had  consistently  upheld  the 
arbitration  of  employment 
discrimination  claims  pursuant  to  the 
Form  U— 4. 

On  October  17, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  to  the 
Commission,  a  proposed  rule  change  to 
remove  the  requirement  from  its  rules 
that  registered  representatives  must 
arbitrate  statutory  employment 
discrimination  claims.'  Under  the 
NASD's  proposal,  an  employee  could 
file  such  a  claim  in  coiurt  unless  he  was 
obligated  to  arbitrate  pursuant  to  a 
separate  agreement  entered  into  either 
before  or  after  the  dispute  arose.*  The 
Commission's  order  approving  the 
NASD's  changes  stated  that  the  NASD 


•EEOC  Notice  No.  915.002,  July  10, 1977. 

'  Exchange  Act  Release  No.  39421  (December  10, 
1997). 

•On  September  15,  1998,  the  New  York  Stock 
Exchange,  Inc,  ("NYSE")  submitted  to  the  SEC  a 
proposed  ruls  change  to  exclude  from  mandatory 
arbitration  disputes  between  registered 
representatives  and  members  or  member 
organizations  and  between  employees  and  members 
or  member  organizations  relating  to  employment 
discrimination,  including  sexual  harassment 
claims.  Unlike  the  NASD  rule,  however,  the  NYSE 
proposed  rule  would  only  permit  an  agreement  to 
arbitrate  entered  into  after  the  dispute  arose  to  be 
binding.  The  Commission  approved  the  NYSE 
proposal  on  December  29. 1998.  (See  Exchange  Act 
Release  No.  40858,  December  29, 1998). 


intends  to  make  changes  to  its 
arbitration  program  to  make  arbitration 
more  attractive  to  parties  for  the 
resolution  of  discrimination  claims.^ 

The  Exchange's  proposal  will  create 
an  exception  to  the  Exchange  rule  that 
requires  arbitration  of  all  claims  of 
nominees  and  other  associated  persons 
arising  out  of  Exchange  business  for 
claims  alleging  employment 
discrimination,  including  any  sexual 
harassment  claim. 

In  addition,  the  Exchange  is  going 
further  by  proposing  rule  amendments 
under  which  statutory  discrimination 
claims  will  not  be  eligible  for  arbitration 
pursuant  to  any  pre-disput3  agreement 
to  arbitrate.  This  action  brings  the 
Exchange's  arbitration  policy  into 
conformity  with  the  EEOC's  "Policy 
Statement  on  Mandatory  Binding 
Arbitration  of  Employment 
Discrimination  Disputes  as  a  Condition 
of  Employment." '" 

In  its  December  1997  comment  letter 
to  the  SEC  regarding  the  NASD 
proposal,  the  EEOC  reiterated  its 
position  "that  pre — dispute  arbitration 
agreements,  particularly  those  that 
mandate  binding  arbitration  of 
discrimination  claims  as  a  condition  of 
employment,  are  contrary  to  the 
fundamental  principles  reflected  in  this 
nation's  employment  discrimination 
laws.  We  recommend  therefore,  that  the 
proposed  rule  be  revised  to  permit 
arbitration  of  statutory  employment 
discrimination  claims  only  imder  post- 
dilute  arbitration  agreements."  ^^ 

The  Exchange's  proposed 
amendments  will  limit  the  availability 
of  the  Exchange's  forum  for  the 
resolution  of  employment 
discrimination  claims  that  otherwise 
meet  the  Exchange's  arbitration 
requirements  to  those  cases  where  the 
parties  have  agreed  to  arbitrate  the  claim 
after  it  has  arisen,  as  recommended  by 
the  EEOC. 

The  Exchange  is  also  proposing  to 
amend  Rule  24  which  requires  the 
arbitration  of  disputes  between 
customers  or  non-members  and 
members  or  member  organizations, 
pursuant  to  any  written  agreement  to 
arbitrate  or  upon  the  demand  of  the 
customer  or  non-member.  The  rule 
change  adds  paragraph  (d)  to  provide 
that  claims  alleging  employment 
discrimination,  including  any  sexual 
harassment  claim,  shall  be  eligible  for 
submission  to  arbitration  only  where  the 


'Exchange  Act  Release  No.  40109,  )une  22. 1998. 

">EEOC  Notice  No.  915.002,  July  10, 1997. 

"  Letter  of  Gilbert  F.  Casellas,  Chairman,  EEOC, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  Re:  NASD 
Proposed  Rule  Change  on  Arbitration  of 
Employment  Discrimination  Claims,  December 
1997. 
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parties  have  agreed  to  arbitrate  the  claim 
after  it  has  arisen.  This  amendment 
excludes  from  Exchange  arbitration 
statutory  employment  discrimination 
claims  of  non-registered  employees  (or 
other  persons  that  may  not  be  deemed 
to  be  an  associated  person)  pursuant  to 
pre-dispute  arbitration  agreements. 

The  EEOC  and  several  members  of 
Congress  have  endorsed  arbitration  as 
an  effective  means  of  resolving 
discrimination  claims,  provided  the 
parties  agree  to  arbitrate  after  the  claim 
has  arisen.  The  Exchange's  proposed 
amendment  provides  a  forum  for  those 
employees  who  choose  post-dispute  to 
resolve  their  statutory  employment 
discrimination  claims  through 
arbitration. 

Some  employment  disputes  may 
contain  both  contract  or  tort  claims  as 
well  as  statutory  employment 
discrimination  claims.  Under  amended 
Rule  23  (and  Rule  24  for  non-registered 
employees  who  have  executed  pre- 
dispute  arbitration  agreements]  these 
cases  may  be  bifurcated.  The 
employment  discrimination  claims  will 
be  heard  in  a  forum  other  than  the 
exchange,  such  as  court,  while  any 
claims  subject  to  arbitration  may 
continue  to  be  heard  at  the  Exchange. '^ 
The  parties  may  avoid  bifurcation  by 
agreeing  to  proceed  with  all  claims  in  a 
single  forum.  Given  a  choice,  after  a 
dispute  has  arisen,  employees  in  many 
instances  believe  that  arbitration  is 
preferable  to  protracted  and  expensive 
litigation  and  will  willingly  make  that 
choice." 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Exchange  Act  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  regulating 
securities  transactions,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


"The  bifurcation  of  securities  industry  claims  is 
not  unprecedented.  Before  the  Supreme  Court's 
decision  in  Shearson  v.  McMahon,  482  U.S.  220 
(1987)  (holding  that  claims  under  the  Securities 
Exchange  Act  of  1934  could  be  compelled  to 
arbitration),  the  Supreme  Court  decided  Dean 
Witter  Reynolds.  Inc.  v.  Byrd,  105  S.  Ct.  1238  (1985). 
In  Byrd,  the  dispute  involved  allegations  of  federal 
securities  laws  violations  and  pendent  state  law 
claims.  The  Court  compelled  the  state  law  claims 
to  arbitration  and  held  that  the  federal  securities 
laws  claims  could  be  heard  in  court. 

"  See  Duffield  v.  Robertson  Stephens  B- 
Company,  144  F.3d  1182  (9th  Cir.  1998),  cert, 
denied.  (U.S.  Nov.  9,  1998)  (No.  98-237). 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder.  Further,  the  Exchange  is 
requesting  accelerated  approval  of  the 
proposed  rule  change  pursuant  to 
section  19(b)(2)  so  Chat  it  may  become 
effective  on  or  shortly  after  January  1, 
1999,  on  which  date  the  NYSE  proposal 
discussed  above  becomes  effective.  The 
Commission  notes  that  the  proposal  is 
virtually  identical  to  an  NYSE  proposal 
the  Commission  has  already  approved, 
one  that  was  subject  to  the  full  comment 
period.  !••  It  is  expected  that  in  the  near 
future  other  self-regulatory 
organizations  ("SROs")  will  adopt 
similar  rules  or  issue  interpretive 
releases  to  provide  uniformity 
throughout  the  securities  industry.  To 
prevent  forum  shopping  among  SROs 
and  to  prevent  prospective  plaintiffs 
from  being  disadvantaged  by  any 
inconsistency  in  the  effective  dates  of 
SROs'  rule  changes  or  interpretative 
releases,  the  Commission  finds  good 
cause  for  approving  the  proposal  prior 
to  the  30th  day  after  the  date  of 
publication  of  notice  of  the  filing  in  the 
Federal  Roister. 

rv.  Solicitation  of  Coniments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  522,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX,  All  submissions 
should  refer  to  File  No.  SR-CHX-98-29 
and  should  be  submitted  by  January  29, 
1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act,'* 
that  the  proposal,  SR-CHX-98-29,  and 
amendment  No.  1  thereto  be  and  hereby 
is  approved.'" 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  [lursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  99-412  Filed  1-7-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^40878;  File  No.  SR-NASD- 
98-St] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  and 
Amendment  No.  1  To  Be  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Microcap  Initiatives- 
Amendments  to  NASD  Rules  6530  and 
6540 

January  4, 1999. 

I.  Introduction 

On  October  7, 1998.  the  National 
Association  of  Seciu-ities  Dealers.  Inc. 
("NASD"),  through  its  wholly-owned 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act" 
or  "Act") »  and  Rule  19b-4  thereunder.^ 
proposed  amendments  to  NASD  Rules 


**See  footnote  8  above. 


"  15  U.S.C.  78s(b)(2). 

'•In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efnciency, 
competition,  and  capital  forn^ftion.  15  U.S.C.  78c(f). 

'M7CFR200.30-3(a)(12).      . 

'15  U.S.C.  788(b)(1). 

M7CFR240.19b-«. 
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The  proposed 
Amendment  N^ 
Federal  Registc 
The  Commissic 
comments  cone 
change.'*  This  i 
proposed  rule  > 


6530  and  6540  :o  Hmit  quotations  on  the 
OTC  Bulletin  Board*  ("OTCBB")  to  the 
securities  of  iss^e^s  that  are  current  in 
their  reports  fil^d  with  the  SEC  or  other 
regulatory  authority,  and  to  prohibit  a 
member  from  cAioting  a  security  on  the 
OTCBB  unless  fhe  issuer  has  made 
current  filings,  fespectively. 

rule  change,  including 
1 ,  appeared  in  the 
■  on  November  4.  1998.3 

received  three 
sming  the  proposed  rule 
rder  approves  the 
lange,  as  amended. 

II.  Description  bf  Proposal 

The  NASD  his  actively  studied  the 
OTC  market  in  an  effort  to  address 
abuses  in  the  triding  and  sales  of  thinly 
traded,  thinly  c  apitalized  (microcap) 
secvirities.  Thes  e  securities  are  not  listed 
on  Nasdaq  or  ai  ly  exchange  and  trade  on 
the  OTCBB.  in  he  "pink  sheets" 
pubUshed  by  tt  e  National  Quotation 
Bureau,  Inc.  ('Tink  Sheets"),  and  in 
other  quotation!  media  where  there  are 
no  listing  requirements.  With  respect  to 
its  examation  of  the  OTCBB  in 
particular,  the  NASD  noted  the  lack  of 
reliable  and  current  financial 
information  ab(  »ut  the  issuers,  and  the 
perception  by  t  le  public  that  the 
OTCBB  is  similar  to  a  highly  regulated 
market,  such  as  the  registered  exchanges 
or  Nasdaq.* 

The  OTCBB  ]  )rovides  a  real-time 
quotation  medium  that  NASD  member 
firms  can  use  t(i  enter,  update,  and 
retrieve  quotation  information 
(including  unp  iced  indications  of 
interest)  for  equity  securities  traded 
over-the-counter  that  are  neither  listed 
on  Nasdaq  nor  pn  a  primary  national 
securities  exchi  uige.  Eligible  securites 
include  nations  il,  regional,  and  foreign 
equity  issues,  vrarrants,  units.  Direct 
Participation  Pograms  ("DPPs")^  and 


recei  ved 
of  Comments. 


'  Securities 
27,  1998).  63  FR 

♦Electronic 
Tai  )iin,  and  R.  |e; 
Commission  at  ru 
November  11.  1998 
November  29,  1998 
the  comments 
Summary  oj 

'  In  addition,  the 
change  through  its 
require  a  member  t 
statements  and  oth^i 
the  issuer  of  a 
or  a  national  securi) 
member  could 
customer  in  the 
disclosure  i 
all  customer 
in  such  securities 

*  DPP's  are  securi 
investors  to  directi) 
tax  consequences 
DPPs  provide  for 


Exchi  nge  Act  Rel.  No.  40606  (October 


59)10. 


comi^ent  letters  from  Edward  Zorek, 
Bacon  were  received  by  the 
le^commentsSsecgov  on 
November  28.  1998.  and 
respectively.  The  substance  of 
is  discussed  in  Section  m. 


lU 


informal  ion 
transai  tions 


the 


NASD  has  Hied  a  proposed  rule 
bsidiary,  NASD  Regulation,  to 
review  current  financial 
r  business  information  about 

that  is  not  listed  on  Nasdaq 
ies  exchange  before  that 
a  transaction  to  a 
and  to  provide  certain 
on  the  trade  confirmation  for 
solicited  and  unsolicited) 
;  lee  SR-NASD-98-50. 
ies  offerings  that  permit 
participate  in  the  cash  flow  and 
the  underlying  investments, 
"flow  through"  of  tax  results. 


reco  nmend  ( 


sec  jritv 


American  Depositary  Receipts 
("ADRs")  ^  not  hsted  on  any  other  U.S. 
national  securities  market  or  exchange. 
Unlike  Nasdaq  or  registered  exchanges 
where  individual  companies  apply  for 
listing  on  the  market — and  must  meet 
and  maintain  strick  listing  standards — 
there  are  no  listing  standards  for  the 
OTCBB,  and  there  currently  is  no 
requirement  that  issuers  of  securities  on 
the  OTCBB  make  current,  publicly- 
available  reports  with  the  SEC  or  other 
regulator.  In  fact,  over  half  of  the 
companies  that  are  currently  quoted  on 
the  OTCBB  are  not  subject  to  any  public 
reporting  requirements. 

The  proposed  rule  change  was 
developed  in  an  effort  to  balance  the 
benefits  that  the  transparency  of  the 
OTCBB  provides  with  the  public  need 
for  information  about  the  issuers  being 
quoted.  The  NASD  is  concerned  that 
where  there  is  no  public  information 
available  regarding  a  security,  the  broad- 
based  automated  display  of  quotations 
in  that  security  creates  an  unjustied 
perception  of  reliability.  While  the 
NASD  realizes  that  the  new  rule  may 
result  in  the  lack  of  real-time  quotations 
for  those  securities  that  become 
ineligible  for  the  OTCBB,  it  believes  that 
this  loss  is  outweighted  by  the  benefit 
to  investors  who  would,  under  the 
proposed  rule,  have  access  to 
information  about  the  companies  in 
which  they  may  invest.  In  addition, 
transactions  in  securities  ineligible  for 
the  OTCBB  would  still  be  subject  to 
real-time  last  sale  trade  reporting.  These 
reports  are  publicly  disseminated 
through  market  data  vendors  on  a  real- 
time basis. 

Amendment  to  Rule  6530 

This  proposed  amendment  to  Rule 
6530  would  limit  quotations  on  the 
OTCBB  to  the  securities  of  issuers  that 
make  current  filings  pursuant  to 
Sections  13  8  and  15(d)  of  the  Act.» 
securities  of  depository  institutions  that 
are  not  required  to  make  filings  under 
the  Act.  but  file  publicly-available 
reports  with  the  appropriate  regulatory 
agencies,  registered  closed-end 
investment  companies,  and  insurance 
companies  that  are  exempt  from 
registration  under  Section  12(g)(2)(G)  of 
the  Act.  10 

To  remain  eligible  for  quotation  on 
the  OTCBB.  an  issuer  must  remain 


Thus,  gains  and  losses  are  taxed  to  the  investor  not 
the  issuer  of  the  security. 

'  ADRs  are  receipts  for  shares  of  foreign 
corporations  that  are  held  by  U.S.  banks  and  bought 
and  sold  in  the  U.S.  by  investors,  without  utilizing 
overseas  markets. 

•15U.S.C78m. 

9  15U.S.C.  78o-(d). 

'0  15U.S.C.  78J(g)(2)(G). 


current  in  its  filings  with  the  SEC  or 
applicable  regulatory  authority.  A 
member  would  be  required  to  inform 
the  NASD  of  the  issuer's  reporting 
schedule.  Based  upon  that  schedule,  the 
NASD  will  affix  a  modifier  on  the 
security's  symbol  if  the  NASD  has  not 
received  information  that  the  report  was 
timely  filed."  The  addition  of  the 
modifier  to  the  symbol,  as  well  as  any 
changes  to  the  symbol  necessary  to 
accommodate  the  modifier,  will  be 
publicly  reported  on  the  OTCBB  Daily 
List,  which  is  available  to  market 
makers  and  investors  through  the 
OTCBB  web  site  at  http:// 
wrww.otcbb.com.  Once  an  issuer  is 
delinquent  in  filing  a  required  report 
(e.g.,  Form  10-K,  Form  10-Q,  Form  20- 
F.  Insurance  Company  Annual 
Statement,  or  call  report),  a  security  of 
the  issuer  may  continue  to  be  quoted  on 
the  OTCBB  for  a  30  or  60  calendar  day 
grace  period  from  the  due  date  of  the 
report,  depending  on  the  type  of  issuer. 
After  the  grace  period,  quotations  in  the 
security  of  the  delinquent  issuer  would 
not  be  permitted  on  the  OTCBB. 

Filings  for  most  OTCBB  issuers  are 
available  through  the  SEC's  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
("EDGAR")  system. '2  Foreign  issuers 
are  generally  permitted  to  file  in  paper 
format  and  copies  of  these  filings  are 
available  from  the  Commission. 
Exchange  Act  filings  of  banks  and  thrifts 
are  available  upon  filing  from  the 
financial  institution's  primary  bank 
regulatory  agency.  The  grace  period  for 
these  issuers  is  30  days.  In  the  case  of 
banks  and  thrifts  that  are  not  required 
to  make  Exchange  Act  filings,  members 
can  obtain  call  report  information  from 
the  National  Information  Center  of 
Banking  Information  website  (http:// 
www.ffiec.gov/nic)  or  the  Federal 
Deposit  Insurance  Corporation's  website 
(http://www.fdic.gov).  Call  reports  are 
filed  30  days  after  the  end  of  each 
calendar  quarter  and  are  available  to  the 
public  within  15  days  of  filing. 
Insurance  companies  file  aimual 
statements  with  the  National 
Association  of  Insurance  Commissioners 
("NAIC")  by  March  1  of  each  year.  This 
information  is  released  to  the  public  by 
NAIC  by  April  1.  Because  of  the  delay 
in  the  availability  of  call  reports  and 
insurance  company  annual  statements, 
the  proposed  rule  permits  a  60  calendar 
day  grace  period  for  the  quotation  of 
securities  of  these  companies  after  the 


>Mt  is  contemplated  that  the  modifier  will  be 
affixed  one  to  two  days  after  the  report  is  due. 

<2 EDGAR  is  the  SEC's  system  for  the  receipt, 
acceptance,  and  review  of  documents  submitted  in 
electronic  format. 


Federal  Register /Vol.  64.  No.  5 /Friday,  January  8.  1999 /Notices 


1257 


deadline  for  the  issuer  to  submit  a 
report  to  the  appropriate  regulator. 

Amendment  to  Rule  6540 

This  proposed  amendment  to  Rule 
6540  would  prohibit  member  firms  from 
quoting  an  issuer's  security  if  the  issuer 
has  not  made  current  reports  with  the 
SEC  or  the  appropriate  regulatory 
authority.  Members  must  also  provide 
such  reports  to  the  NASD,  although  the 
reports  may  be  provided  by  any  market 
maker  in  the  security.  The  NASD  is 
exploring  ways  to  reduce  the  burden  of 
this  requirement  for  members, 
particularly  with  respect  to  issuers  who 
are  EDGAR  filers.  As  discussed  above, 
the  NASD  will  affix  a  modifier  to  the 
security's  symbol  if  the  NASD  has  not 
received  information  that  the  report  was 
timely  filed.  This  indication  will 
provide  members  with  notice  that  the 
NASD  has  not  received  information  that 
the  issuer's  report  was  timely  filed. 
Once  the  NASD  provides  this  notice,  the 
member  will  have  the  opportunity  to 
acquire  the  necessary  report  and 
provide  it  to  the  NASD  before  the  end 
of  the  grace  period. 

Phase-In 

The  new  requirements  will  be 
immediately  effective  upon  approval  of 
the  rule  for  securities  not  previously 
quoted  on  the  OTCBB.  Securities  quoted 
on  the  OTCBB  on  the  date  the  rule 
becomes  effective  will  be  afforded  at 
least  six  months  to  comply  with  the  new 
requirements.  Specifically,  and  in  order 
to  accommodate  the  resource  demands 
that  may  be  placed  upon  the  SEC  when 
certain  issuers  elect  to  file  current 
public  reports,  the  new  requirements 
will  be  applied  in  a  month-by-month 
staggered  manner  for  a  period  from  six 
to  eighteen  months  from  the  date  the 
rule  is  approved.  The  NASD  will  apply 
the  new  rule  to  approximately  the  same 
number  of  issuers  for  each  month 
during  that  period  in  order  to  evenly 
distribute  the  SEC's  anticipated  work 
load.  The  delayed  effectiveness  of  the 
rule  should  also  enable  market  makers, 
investors,  and  issuers  to  take 
appropriate  action.  It  should  be  noted 
that  for  issuers  who  file  a  Form  10  or 
Form  lOSB  with  the  SEC  to  register 
under  Section  12(g)  of  the  Act."  all  SEC 
comments,  if  any,  must  be  cleared  with 
the  SEC  before  securities  can  be  quoted 
on  the  OTCBB. 

m.  Summary  of  Comments 

The  Commission  received  three 
comments  on  the  proposed 
amendments.^*  All  three  commenters 


supported  the  proposal;  noting  that  the 
proposed  amendments  should  help  to 
reduce  fraud  in  OTCBB  traded 
securities. 

rV.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  Section  15A 
of  the  Act  15  as  it  will  protect  investors 
and  the  public  interest  by  requiring 
issuers  listed  on  the  OTCBB  to  file 
reports  containing  current  financial 
information  with  the  Commission  or 
appropriate  regulatory  agency. 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
requirements  of  Section  15A(b)(6)  and 
(11)  of  the  Act.16  SecUon  15A(b)(6) 
requires,  among  other  things,  that  the 
association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.i^  Section  15A{b)(ll) 
requires  that  the  rules  of  the  association 
be  designed  to  produce  fair  and 
informative  quotations,  to  prevent 
fictitious  or  misleading  quotations,  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.'* 

Under  proposed  Rule  6530.  market 
makers  will  not  be  permitted  to  quote 
OTCBB  traded  securities  unless  die 
issuer  has  made  current  filings  with  the 
appropriate  regulatory  agency.  The 
filing  requirement  ensures  that 
companies  trading  on  the  OTCBB 
market  will  have  current,  public 
information  that  investors  can  access, 
from  the  appropriate  regulatory  agency, 
when  considering  whether  to  invest  in 
an  OTCBB  traded  security.  Proposed 
Rule  6530  should  provide  investors  in 
OTCBB  securities  with  more 
information  on  which  to  base 
investment  decisions.  The  Commission 
also  believes  that  limiting  quotations  on 
the  OTCBB  to  the  secxuities  of  issuers 
that  report  to  the  SEC  or  applicable 
regulatory  authority  may  help  to  reduce 
fi^ud  and  manipulation.  As  a  result  of 
the  reporting  requirement,  financial  data 
on  issuers  will  be  available  and  issuers 
that  provide  false  or  misleading 
information  in  their  required  filings  may 
be  subject  to  liabifity  for  making  those 
statements. '8  The  Commission  finds 


"15U.S.C.  78/(g). 
^*  See  supra  note  4. 


"15U.S.C.  78t>-3. 
'•15  U.S.C.  78o-3(b)(6)  and  (11). 
"15U.S.C.  78o-3(b)(6). 
'•15U.S.C.  78o-3(b)(ll). 
^'See,  e.g.,  SEC  v.  Savoy  Industries,  Inc.,  587 
F.2d  1149  (D.C  Cir.  1978).  cert  denied.  440  U.S.  913 


that  proposed  Rule  6530  is  consistent 
with  the  Act  because  it  will  protect 
investors  and  the  public  interest. 2° 

Proposed  Rule  6530  provides  that 
domestic  securities  that  were  previously 
trading  on  the  OTCBB  will  not  be 
subject  to  the  proposal  until  six  months 
after  the  approval  date.  Neither  foreign 
issuers  nor  issuers  of  securities  not 
currently  trading  on  the  OTCBB  will  be 
able  to  take  advantage  of  the  phase-in 
provision;  these  issuers  will  be 
obligated  to  immediately  comply  with 
Rule  6530.  as  amended.  The 
Commission  believes  that  the  phase-in 
period  is  reasonable  and  consistent  with 
the  Act.  The  Commission  beUeves  that 
the  phase-in  period  for  issuers  of 
domestic  securities  that  were  previously 
trading  on  the  OTCBB  will  provide 
these  issuers  with  ample  notice  of  the 
rule  change  and  adequate  time  to 
comply  with  the  new  rules' 
requirements.  Regarding  issuers  of 
domestic  securities  not  currently  quoted 
on  the  OTCBB  and  foreign  securities, 
the  Commission  believes  it  is  consistent 
with  the  Act  and  in  the  pubUc  interest 
that  they  be  required  to  comply  with  the 
amendments  to  Rule  6530  effective 
immediately.  The  Commission  finds 
that  the  phase-in  period  for  issuers 
previously  quoted  on  the  OTCBB  and 
immediate  effectiveness  of  the 
amendments  to  Rule  6530  with  respect 
to  other  issuers  is  reasonable,  and 
consistent  with  Section  15A(b)(6)  of  the 
Act.  21 

Proposed  amendments  to  Rule  6540 
will  permit  NASD  members  to  quote 
only  the  securities  of  issuers  that  satisfy 
the  requirements  of  proposed  Rule  6530. 
As  proposed,  Rule  6540  wall  also 
necessitate  that  NASD  members  provide 
the  NASD  copies  of  reports  filed  with 
the  Commission  or  other  applicable 
regulatory  authority.  These  reports  can 
be  provided  by  any  market  maker  in  the 
security  to  the  NASD.  Once  a  market 
maker  has  properly  filed  all  necessary 
reports  with  the  NASD,  all  market 
makers  in  the  security  may  quote  the 
security,  as  long  as  the  reports  remain 
current.  The  Commission  befieves  that 
the  rule  should  ensure  that  market 
makers  have  current  financial 
information  available  to  them  regarding 
issuers  quoted  on  the  OTCBB  and 
enable  NASD  market  makers  to  reflect 
this  information  in  their  quote.  The 
Commission  finds  that  proposed  Rule 
6540  is  consistent  with  Section 


(1979);  Excliange  Act  Rule  lOb-5.  17  CFR  240.10b- 
5. 

»15  U.S.C.  78o-3(b)(6).     ' 

»'  15  U.S.C.  78o-3(b)(6). 
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15A(b)(ll)of 
designed  to 
informative 
fictitious  or  m 
to  promote  on  > 
collecting, 
quotations. 

V.  Conclusion 


I  he  Act  22  in  that  it  is 
pr  oduce  fair  and 
qi  otations,  to  prevent 
sleading  quotations  and 
erly  procedures  for 
distributing,  and  publishing 


It  is  tberefoi  e  ordered,  pursuant  to 
SecUon  19(b)(: :)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-NASD-98- 
51)  is  approved,  as  amended. 

For  the  Comir  ission,  by  the  Division  of 
Market  Regulati  }n.  pursuant  to  delegated 
authority. 2* 

Margaret  H.  Md^arland, 
Deputy  Secretary. 
|FR  Doc.  99-414  Filed  1-7-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  341-40874;  File  No.  SR-NASD- 
98-88] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Listing  and 
Continued  Listing  Determinations 

December  31, 1!  98. 

Pursuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  herel  y  given  that  on  November 
27, 1998,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"  or 
"Association "j.  through  its  wholly- 
owned  subsidiary.  The  Nasdaq  Stock 
Market  Inc.  ("Nasdaq"),  filed  a  proposed 
rule  change  with  the  Securities  and 
Exchange  Commission  ("Commission") 
relating  to  issuer  listing  and  continued 
listing  determinations.  The  NASD 
amended  this  proposal  on  December  15, 
1998.3  jhe  pr<iposed  rule  change,  as 
amended,  is  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NIasdaq.  The  Commission  is 
publishing  thiB  notice  to  solicit 
comments  on  he  proposed  rule  change 
from  interested  persons. 


"15U.S.C.  78o-3(b)(ll). 

"15U.S.C.  78sb)(2), 
"17CFR20O.3i>-3(aKl2). 
>  15  U.S.C.  78s(l  )(1), 
2  17CFR240.19>-4. 
^  See  letter  from  Robert 

President  and  General 

■Catherine  A.  EngL  [: 

of  Market  Regulation 

15.1998. 


E.  Aber.  Senior  Vice 
Counsel,  Nasdaq,  to 
nd.  Assistant  Director.  Division 
,  Commission,  dated  December 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  filing  with  the 
Commission  a  proposed  rule  change 
that  would  replace  the  existing  Rule 
4800  Series  (Rules  4810  through  4890) 
with  a  new  code  of  procedure  for  review 
of  Nasdaq  listing  determinations.  The 
proposal  also  would  temporarily 
relocate  the  existing  Rule  4800  Series,  to 
the  extent  it  relates  to  other  grievances 
concerning  the  Association's  automated 
systems,  to  the  Rule  9700  Series.*  Below 
is  the  text  of  the  proposed  rule  change. 
New  language  is  italicized  and  deletions 
are  [bracketed]. 

4480.  Termination  Procedure. 

(a)  Failure  to  maintain  compliance  with  the 
provisions  of  Rules  4450,  4460,  or  4470  will 
result  in  the  termination  of  an  issue's 
designation  unless  an  exception  is  granted  as 
provided  in  (this)  the  Rule  [4480]  4800 
Series.  Termination  shall  become  effective  in 
accordance  with  the  terms  of  the  notice  by 
Nasdaq. 

(b)  [An  issuer  that  is  subject  to  termination 
of  its  designation  may  request  a  review  by  a 
Panel  authorized  to  hear  appteals.  If  a  review 
is  requested,  the  issuer  is  entitled  to  submit 
materials  and  arguments  in  connection  with 
such  review. 

(c)  The  Panel  may  grant  or  deny  continued 
designation  on  the  basis  of  the  written 
submission  by  the  issuer  and  whatever  other 
data  it  deems  relevant. 

(d)  Determinations  by  the  Panel  may  be 
appiealed  to  the  Nasdaq  Listing  and  Hearing 
Review  Committee  by  any  aggrieved  person. 
An  appeal  to  the  Nasdaq  Listing  and  Hearing 
Review  Committee  shall  not  operate  as  a  stay 
of  the  decision  of  the  Panel  unless  the 
Nasdaq  Listing  and  Hearing  Review 
Committee  in  its  discretion  determines  to 
grant  such  a  stay. 

(e)  The  Rule  4800  series  sets  forth 
procedures  applicable  to  the  review  of  the 
termination  of  an  issuer's  designation. 

(f)l  An  issuer  may  voluntarily  terminate  its 
designation  upton  written  notice  to  Nasdaq. 


4530.  Issuer  Hearing  Fee 

Removed 


(4800)  9700.  PROCEDURES  ON 
GRIEVANCES  CONCERNING  THE 
AUTOMATED  SYSTEMS 

[4810]  9710.  Purpose 

The  purpose  of  this  Rule  9700  [4800] 
Series  is  to  provide,  where  justified,  redress 
for  persons  aggrieved  by  the  operations  of 
any  automated  quotation,  execution,  or 
communication  system  owned  or  operated  by 
the  Association,  or  any  subsidiary  thereof, 
and  approved  by  the  Commission,  not 


*  The  Association  intends  this  latter  change  as  a 
temporary  measure  pending  submission  and 
approval  of  amendments  to  the  Rule  9510  Series 
addressing  these  issues. 


otherwise  provided  for  by  the  Code  of 
Procedure  as  set  forth  in  the  Rule  9000  Series 
(or),  the  Uniform  Practice  Code  as  set  forth 
in  the  Rule  11000  Series,  [and  to  provide 
procedures  for  the  handling  of  qualification 
matters  pursuant  to  The  Nasdaq  Stock  Market 
Rules,  as  set  forth  in  the  Rule  4000  Series) 
Of  the  Procedures  for  Review  of  Nasdaq 
Listing  Determinations  as  set  forth  in  the    . 
Rule  4800  Series. 

[4820]  9720.  Form  of  Application 

No  change 
[4830]  9730.  Request  for  Hearing 

No  change 
[4840]  9740.  Consideration  of  Applications 

No  change 
(4850)  9750.  Decision 

No  change 

(4860)  9760.  Review  by  the  Nasdaq  Listing 
and  Hearing  Review  Council 

No  change 

[4870]  9770.  Findings  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  on  Review 

No  change 

[4880]  9780.  Discretionary  Review  by  the 
Board 

No  change 

[4890]  9790.  Application  to  Commission  for 
Review 

Any  decision  not  appealed  under  Rule 
9760  [4860]  or  called  for  review  under  Rule 
9760  [4860]  or  Rule  9780  [4880]  shall  become 
the  final  action  of  the  Association  upon 
expiration  of  the  time  allowed  for  app>eal  or 
call  for  review.  In  any  case  where  a  person 
feels  aggrieved  by  any  final  action  of  the 
Association  issued  pursuant  to  Rule  9770 
[4870]  or  Rule  9780  [4880],  the  person  may 
make  application  for  review  to  the 
Commission  in  accordance  with  the  Act. 

4800.  PROCEDURES  FOR  REVIEW  OF 
NASDAQ  USTING  DETERMINATIONS 

4810.  Purpose  and  General  Provisions 

(a)  The  purpose  of  this  Rule  4800  Series  is 
to  provide  procedures  for  the  independent 
review  of  determinations  of  the  Association 
that  prohibit  or  limit  the  listing  of  an  issuer's 
securities  on  the  Nasdaq  Stock  Market  based 
upon  the  Nasdaq  Stock  Market  Rules,  as  set 
forth  in  the  Rule  4000  Series.  Securities  of 
issuers  that  do  not  meet  the  quantitative  or 
qualitative  listing  standards  set  forth  in  the 
Rule  4000  Series  are  subject  to  delisting  from, 
or  denial  of  initial  inclusion  on.  The  Nasdaq 
Stock  Market. 

(b)  An  issuer  may  file  a  written  request  for 
an  extension  of  time  to  comply  with  any  of 
the  standards  set  forth  in  the  Rule  4000 
Series  or  an  exception  to  those  standards  at 
any  time  during  the  pendency  of  a 
proceeding  under  the  Rule  4800  Series.  The 
Association  may  grant  extensions  or 
exceptions  where  it  deems  appropriate. 

(c)  At  each  level  of  a  proceeding  under  the 
Rule  4800  Series,  the  Listing  Qualifications 
Panel  (as  defined  in  Rule  4830).  Nasdaq 
Listing  and  Hearing  Review  Council  (the 
"Listing  Council"),  or  the  NASD  Board  of 
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Governors  (the  "NASD  Board"),  as  part  of  its 
respective  review,  may  request  additional 
information  from  the  issuer.  The  issuer  will 
be  afforded  an  opportunity  to  address  the 
significance  of  the  information  requested. 

(d)  At  each  level  of  a  proceeding  under  the 
Rule  4800  Series,  the  Listing  Qualifications 
Panel,  Listing  Council,  or  NASD  Board,  as 
part  of  its  respective  review,  may  consider  the 
issuer's  bid  price,  market  makers  or  any 
information  that  the  issuer  releases  to  the 
public,  including  any  additional  quantitative 
deficiencies  reflected  in  the  released 
information. 

(e)  At  each  level  of  a  proceeding  under  the 
Rule  4800  Series,  the  Listing  Qualifications 
Panel,  Listing  Council,  or  NASD  Board,  as 
part  of  its  respective  review,  may  consider 
any  failure  to  meet  any  quantitative  standard 
or  qualitative  consideration  set  forth  in  the 
Rule  4000  Series,  including  failures 
previously  not  considered  in  the  proceeding. 
The  issuer  will  be  afforded  notice  of  such 
consideration  and  an  opportunity  to  respond. 
In  this  regard,  the  issuer  may  be  subject  to 
additional  or  more  stringent  criteria  for  the 
initial  or  continued  inclusion  of  particular 
securities  based  on  any  event,  condition,  or 
circumstance  that  exists  or  occurs  that  makes 
initial  or  continued  inclusion  of  the  securities 
inadvisable  or  unwarranted  in  the  opinion  of 
the  Association,  even  though  the  securities 
meet  all  enumerated  criteria  for  initial  or 
continued  inclusion  in  The  Nasdaq  Stock 
Market. 

4815.  Written  Notice  of  Staff  Determination 

If  the  Listing  Qualification  Department  or 
the  Listing  Investigations  Department  reaches 
a  determination  (the  "Staff  Determination") 
to  limit  or  prohibit  the  initial  or  continued 
listing  of  an  issuer's  securities,  it  will  notify 
the  issuer,  describe  the  specific  grounds  for 
the  determination,  identify  the  quantitative 
standard  or  qualitative  consideration  set 
forth  in  the  Rule  4000  Series  that  the  issuer 
has  failed  to  satisfy,  and  provide  notice  that 
upon  request  the  issuer  will  be  provided  an 
opportunity  for  a  hearing  under  this  Rule 
4800  Series. 

4820.  Request  for  Hearing    , 

(a)  An  issuer  may,  within  seven  calendar 
days  of  the  date  of  the  Staff  Determination, 
request  either  a  written  or  oral  hearing  to 
review  the  Staff  Determination.  Requests  for 
hearings  should  be  filed  with  The  Nasdaq 
Office  of  Listing  Qualifications  Hearings  (the 
"Hearings  Department").  A  request  for  a 
hearing  will  stay  the  delisting  action  pending 
the  issuance  of  a  written  determination  by  a 
Listing  Qualifications  Panel.  If  no  hearing  is 
requested  within  the  seven  calendar  day 
period,  the  Staff  Determination  will  take 
immediate  effect.  All  hearings  will  be  held 
before  a  Listing  Qualifications  Panel  as 
described  in  Rule  4830.  All  hearings  will  be 
scheduled,  to  the  extent  practicable,  within 
45  days  of  the  date  that  the  request  for 
hearing  is  field,  at  a  location  determined  by 
the  Hearings  Department.  The  Hearings 
Department  will  make  an  acknowledgment  of 
the  issuer's  hearing  request  stating  the  date, 
time,  and  location  of  the  hearing,  and  the 
deadline  for  written  submissions  to  the 
Listing  Qualifications  Panel.  The  issuer  will 


be  provided  at  least  10  calendar  days  notice 
of  the  hearing  unless  the  issuer  waives  such 
notice. 

(b)  The  issuer  may  file  a  written 
submission  with  the  Hearings  Department 
stating  the  specific  grounds  for  the  issuer's 
contention  that  the  Staff  Determination  was 
in  error  or  requesting  an  extension  of  time  to 
comply  with  the  listing  requirements  or  an 
exception  to  those  requirements,  as  permitted 
by  Rule  4810.  The  issuer  may  also  submit 
any  documents  or  other  written  material  in 
support  of  its  request  for  review,  including 
any  information  not  available  at  the  time  of 
the  Staff  Determination. 

(c)  Within  15  calendar  days  of  the  date  of 
the  Staff  Determination,  but  in  no  event  after 
the  time  of  the  hearing,  the  issuer  must 
submit  a  hearing  fee  to  The  Nasdaq  Stock 
Market,  Inc.,  to  cover  the  cost  of  holding  the 
hearing,  as  follows: 

(1)  where  consideration  is  on  the  basis  of 
written  submission  from  the  issuer,  $1,400;  or 

(2)  where  consideration  is  on  the  basis  of 
an  oral  hearing,  whether  in  person  or  by 
telephone,  $2,300. 

4830.  The  Listing  Qualification  Panel 

(a)  All  hearings  will  be  conducted  before 
an  independent  panel  (the  "Listing 
Qualifications  Panel")  composed  of  at  least 
two  persons,  not  employees  of  the  NASD  or 
its  subsidiaries,  designated  by  the  Nasdaq 
Board  of  Directors.  No  person  shall  serve  as 
a  Listing  Qualifications  Panel  member  for  a 
matter  if  his  or  her  interest  or  the  interests 
of  any  person  in  whom  he  or  she  is  directly 
or  indirectly  interested  will  be  substantially 
affected  by  the  outcome  of  the  matter. 

(b)  Prior  to  the  hearing,  the  Listing 
Qualifications  Panel  will  review  the  written 
record,  as  defined  in  Rule  4870.  At  the 
hearing,  the  issuer  may  make  such 
presentation  as  it  deems  appropriate, 
including  the  appearance  by  its  officers, 
directors,  accountants,  counsel,  investment 
bankers,  or  other  persons.  Hearings  are 
generally  scheduled  to  last  one  hour,  but  may 
be  extended  at  the  discretion  of  the  Listing 
Qualifications  Panel.  The  Listing 
Qualifications  Panel  may  question  any 
representative  of  the  issuer  appearing  at  the 
hearing.  A  transcript  of  oral  hearings  will  be 
kept.  The  record  of  proceedings  before  a 
Listing  Qualifications  Panel  will  be  kept  by 
the  Hearings  Department. 

(c)  After  the  hearing,  the  Listing 
Qualifications  Panel  will  issue  a  written 
decision  (the  "Panel  Decision")  describing 
the  specific  grounds  for  the  determination 
and  identifying  the  quantitative  standard  or 
qualitative  consideration  set  forth  in  the  Rule 
4000  Series  that  the  issuer  has  failed  to 
satisfy.  The  Panel  Decision  will  be  promptly 
provided  to  the  issuer  and  is  effective 
immediately  unless  it  specifies  to  the 
contrary.  The  Panel  Decision  will  provide 
notice  that  the  issuer  may  request  review  of 
the  Panel  Decision  by  the  Nasdaq  Listing  and 
Hearing  Review  Council  within  15  calendar 
days  of  the  date  of  the  Panel  Decision  and 
that  the  Panel  Decision  may  be  called  for 
review  by  the  Nasdaq  Listing  and  Hearing 
Review  Council  within  45  calendar  days  from 
the  date  of  the  Panel  Decision  pursuant  to 
Rule  4840. 


4840.  Review  by  the  Nasdaq  Listing  and 
Hearing  Review  Council 

(a)  The  Nasdaq  Listing  and  Hearing  Review 
Council  (the  "Listing  Council")  is  a 
committee  appointed  by  the  Nasdaq  Board  of 
Directors  pursuant  to  Article  V  of  the  Nasdaq 
By-laws  whose  responsibilities  include  the 
consideration  of  determinations  to  limit  or 
prohibit  the  listing  of  an  issuer's  securities. 

(b)  The  issuer  may  initiate  the  Listing 
Council's  review  of  any  Panel  Decision  by 
making  a  written  request  within  15  calendar 
days  of  the  date  of  the  decision.  Requests  for 
review  should  be  addressed  to  the  Listing 
Council  in  care  of  the  Nasdaq  Office  of 
General  Counsel.  The  request  will  not  operate 
as  a  stay  of  the  Panel  Decision.  Also  within 
15  calendar  days  of  the  date  of  the  Panel 
Decision,  the  issuer  must  submit  a  fee  of 
$1,400  to  The  Nasdaq  Stock  Market,  Inc.  to 
cover  the  cost  of  the  review.  Upon  receipt  of 
the  request  for  review  and  the  applicable  fee, 
the  Nasdaq  Office  of  General  Counsel  will 
make  an  acknowledgment  of  the  issuer's 
request  staling  the  deadline  for  the  issuer  to 
provide  any  written  submissions. 

(c)  The  Listing  Council  may  also  consider 
any  Panel  Decision  upon  the  request  of  one 
or  more  members  of  the  Listing  Council 
within  45  calendar  days  of  the  date  of  the 
Panel  Decision.  The  issuer  will  be  promptly 
informed  of  the  reasons  for  the  review  and 
will  be  provided  a  deadline  to  provide  a 
written  submission  if  the  issuer  wishes.  The 
institution  of  discretionary  review  by  the 
Listing  Council  will  not  operate  as  a  stay  of 
the  Panel  Decision,  unless  the  call  for  review 
specifies  to  the  contrary.  At  the  sole 
discretion  of  the  Listing  Council,  the  call  for 
review  of  a  Panel  Decision  may  be  withdrawn 
at  any  time  prior  to  the  issuance  of  a 
decision. 

(d)  The  Listing  Council  will  consider  the 
written  record  and,  at  its  discretion,  hold 
additional  hearings.  Any  bearing  will  be 
scheduled,  to  the  extent  practicable,  within 
45  days  of  the  date  that  a  request  for  review 
initiated  by  either  the  issuer  or  one  or  more 
members  of  the  Listings  Council,  is  made. 
The  Listing  Council  may  also  recommend 
that  the  NASD  Board  of  Governors  ("NASD 
Board")  consider  the  matter.  The  record  of 
proceedings  before  the  Listing  Council  will  be 
kept  by  the  Nasdaq  Office  of  General 
Counsel. 

(e)  The  Listing  Council  will  issue  a  written 
decision  (the  "Listing  Council  Decision")  that 
affirms,  modifies,  or  reverses  the  Panel 
Decision  or  that  refers  the  matter  to  Nasdaq 
staffer  to  the  Listing  Qualifications  Panel  for 
further  consideration.  The  Listing  Council 
Decision  will  describe  the  specific  grounds 
for  the  decision,  identify  the  quantitative 
standard  or  qualitative  consideration  set 
forth  in  the  Rule  4000  Series  that  the  issuer 
has  failed  to  satisfy,  and  provide  notice  that 
the  NASD  Board  may  call  the  Listing  Council 
Decision  for  review  at  any  time  before  its  next 
meeting  which  is  at  least  15  calendar  days 
following  the  issuance  of  the  Usting  Council 
Decision.  The  Listing  Council  Decision  will 
be  promptly  provided  to  the  issuer  and  will 
take  immediate  effect  unless  it  specifies  to 
the  contrary. 
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included  in  the  record  that  are  not  in  the 
issuer's  possession  or  control,  at  least  three 
calendar  days  in  advance  of  the  deadline  for 
issuer  submissions,  unless  the  issuer  waives 
such  production. 

(b)  In  addition  to  the  documents  described 
in  paragraph  (a)  above,  if  the  issuer's  bid 
price,  market  makers,  or  any  information  that 
the  issuer  releases  to  the  public,  is 
considered  as  permitted  in  Rule  4810.  that 
information,  and  any  written  submission 
addressing  the  significance  of  that 
information,  will  be  made  part  of  the  record. 

(c)  If  additional  issues  arising  under  the 
Rule  4000  Series  are  considered,  as  permitted 
in  Rule  4810.  the  notice  of  such 
consideration  and  any  response  to  such 
notice  will  be  made  a  part  of  the  record. 

4875.  Document  Retention  Procedures 

Any  document  submitted  to  the 
Association  in  connection  with  a  Rule  4800 
proceeding  that  is  not  made  part  of  the 
record  will  be  retained  by  the  Association 
until  the  date  upon  which  the  Rule  4800 
Series  proceeding  decision  becomes  final 
including,  if  applicable,  upon  conclusion  of 
any  review  by  the  Commission  or  a  federal 
court. 

4880.  Delivery  of  Documents 

Delivery  of  any  document  under  this  Rule 
4800  Series  by  an  issuer  or  by  the  Association 
may  be  made  by  hand  delivery  to  the 
designated  address,  or  by  facsimile  to  the 
designated  facsimile  number  and  overnight 
courier  to  the  designated  address.  Delivery 
will  be  considered  timely  if  hand  delivered 
prior  to  the  relevant  deadline  or  upon  being 
faxed  and/or  sent  by  overnight  courier 
service  prior  to  the  relevant  deadline.  If  an 
issuer  has  not  specified  a  facsimile  number 
or  address,  delivery  will  be  made  to  the  last 
known  facsimile  number  and  address.  If  an 
issuer  is  represented  by  counsel  or  a 
representative,  delivery  will  be  made  to  the 
counsel  or  representative. 

4885.  Computation  of  Time 

In  computing  any  period  of  time  under  the 
Rule  4800  Series,  the  day  of  the  act,  event, 
or  default  from  which  the  period  of  time 
begins  to  run  is  not  to  be  included.  The  last 
day  of  the  period  so  computed  is  included, 
unless  it  is  a  Saturday,  Sunday,  federal 
holiday,  or  NASD  holiday  in  which  event  the 
period  runs  until  the  end  of  the  next  day  that 
is  not  a  Saturday,  Sunday,  federal  holiday  or 
NASD  holiday. 

4890.  Prohibited  Communications 

(a)  Unless  on  notice  and  opportunity  for 
the  appropriate  Nasdaq  staff  and  the  issuer 
to  participate,  a  representative  of  the 
Association  involved  in  reaching  a  Staff 
Determination,  an  issuer,  or  counsel  to  or 
representative  of  an  issuer,  shall  not  make  or 
knowingly  cause  to  be  made  a 
communication  relevant  to  the  merits  of  a 
proceeding  under  this  Rule  4800  Series  (a 
"Prohibited  Communication")  to  any  Listing 
Qualifications  Panel  member.  Listing  Council 
member.  Governor  of  the  NASD  Board,  or 
Association  employee  who  is  participating  in 
or  advising  in  the  decision  in  that 
proceeding. 


(b)  Listing  Qualifications  Panel  members. 
Listing  Council  members.  Governors  of  the 
NASD  Board  and  Association  employees  who 
are  participating  in  or  advising  in  the 
decision  in  a  proceeding  under  this  Rule 
4800  Series,  shall  not  make  or  knowingly 
cause  to  be  made  a  Prohibited 
Communication  to  an  issuer,  counsel  to  or 
representative  of  an  issuer,  or  a 
representative  of  the  Association  involved  in 
reaching  a  Staff  Determination. 

(c)  If  a  Prohibited  Communication  is  made, 
received,  or  caused  to  be  made,  the 
Association  will  place  a  copy  of  it,  or  its 
substance  if  it  is  an  oral  communication,  in 
the  record  of  the  proceeding.  The  Association 
will  permit  Nasdaq  staff  or  the  issuer,  as 
applicable,  to  respond  to  the  Prohibited 
Communication,  and  will  place  any  response 
in  the  record  of  the  proceeding. 

(d)  If  the  issuer  submits  a  proposal  to 
resolve  matters  at  issue  in  a  Rule  4800  Series 
proceeding,  that  submission  will  constitute  a 
waiver  of  any  claim  that  Association 
communications  relating  to  the  proposal 
were  Prohibited  Communications. 

4330.  Suspension  or  Termination  of 
Inclusion  of  a  Security  and  Exceptions  to 
Inclusion  Criteria 

(a)  No  change. 

(b)  [Should  Nasdaq)  If  the  Association 
determines  to  suspend  or  terminate  [that]  a 
security's  inclusion  (shall  be  susp>ended  or 
terminated]  because  of  (its)  noncompliance 
with  the  provisions  of  this  Rule  4000  Series 
[4310  or  Rule  4320  or  by  the  operation  of 
paragraph  (a)(1),  (2)  or  (3)  of  this  Rule, 
Nasdaq),  the  Association  will  (shall  so)  notify 
the  issuer  prior  to  suspension  or  termination 
or  as  soon  as  practicable  thereafter.  This 
notification  constitutes  a  Staff  Determination 
for  purposes  of  Rule  4815  and  the  issuer  may 
request  review  of  the  decision  under  the  Rule 
4800  Series. 

(c)-(f)  No  Change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  is  proposing  to  replace  its 
existing  rules  relating  to  listing  matters.^ 


*The  Association's  proposal  temporarily 
relocates  the  existing  Rule  4800  Series  relating  to 
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These  changes  follow  changes  made  by 
the  NASD  in  1997  to  the  Rules  of  the 
Association  relating  to  other  grievances 
concerning  the  automated  systems. 
Many  of  the  procedures  set  forth  in  the 
proposed  code  of  listings  procedures 
("Proposed  Listings  Code")  are  already 
used  by  Nasdaq  in  practice,  and  issuers 
are  informed  of  these  procedures  in 
correspondence.  The  Proposed  Listings 
Code  codifies  these  procedures.  In 
addition,  it  provides  issuers  with  much 
greater  detail  about  the  review  process 
and  adds  a  number  of  procedures, 
including  those  for  the  maintenance  of 
the  record  on  review,  procedures  for  the 
delivery  of  docunients,  and  prohibitions 
on  communications  outside  of  the 
official  proceeding. 

Section  4810  of  the  Proposed  Listings 
Code  describes  the  purpose  of  the  new 
Rule  4800  Series  and  certain  general 
provisions.  The  proposed  Rule  4800 
Series  applies  only  to  decisions  to 
prohibit  or  limit  the  listing  of  an  issuer's 
securities  on  the  Nasdaq. 

The  Proposed  Listings  Code  provides 
that  an  issuer  may  request  an  extension 
of  time  to  comply  with  any  of  the 
standards  contained  in  the  Rule  4000 
Series  or  an  exception  to  such 
standards.  The  granting  of  such  an 
extension  or  exception  is  within  the 
discretion  of  the  NASD.  During  the 
review  of  a  request  for  an  extension  or 
exception,  the  reviewing  body  will 
consider  the  original  issue  cited,  but 
may  also  consider  any  additional  issues, 
regardless  of  whether  they  were 
considered  earlier  in  the  proceeding. 
The  Proposed  Listings  Code  provides 
that  the  issuer  will  be  notified  of  such 
consideration  and  given  an  opportunity 
to  respond. 

Proposed  Rules  4815-4860  provide 
the  general  procedures  that  the 
Association  and  an  issuer  must  follow 
with  respect  to  any  determination  by  the 
NASD  to  deny  initial  or  continued 
listing  to  an  issuer.  Under  proposed 
Rule  4815,  Nasdaq  staff  in  the  Listing 
Qualifications  Department  or  Listing 
Investigation  Department  will  notify  the 
issuer  in  writing  of  any  decision  to  limit 
or  prohibit  the  initial  or  continued 
hsting  of  an  issuer's  securities.  This 
notification  will  describe  the  specific 
grounds  for  the  determination. 

Proposed  Rule  4820  provides  that 
within  7  calendar  days  of  receipt  of  this 


notification,  the  issuer  may  request  a 
hearing  for  review  of  the 
determination.^  If  an  issuer  requests  a 
review,  the  staff  determination  will 
generally  be  stayed  pending  the 
outcome  of  the  review.^  If  no  request  for 
review  is  made,  the  determination  will 
take  effect  after  the  time  to  request 
review  has  expired. 

Proposed  NASD  Rule  4830  provides 
that  all  requests  for  review  will  be 
considered  by  an  independent  panel 
("the  Panel")  composed  of  at  least  two 
persons,  not  employees  of  the  NASD  or 
its  subsidiaries.  The  Nasdaq  Board  of 
Directors  will  designate  potential 
panelists.  Panelists  may  include  both 
securities  and  non-securities 
professionals,  such  as  NASD  members, 
issuers,  attorneys  or  accountants.  The 
Panel  hearing  will,  to  the  extent 
practicable,  be  scheduled  within  45 
days  of  the  date  that  the  request  for 
hearing  is  filed.  After  the  Panel  bearing, 
the  Panel  will  issue  a  written  decision 
that  is  effective  immediately  (unless  the 
decision  itself  provdes  otherwise). 

Under  proposed  NASD  Rule  4840,  an 
issuer  may  request  review  of  the  Panel's 
decision  within  15  days  of  the  date  the 
decision  is  issued.  Such  review  is 
conducted  by  the  Nasdaq  Listing  and 
Hearing  Review  Council  ("Listing 
Council").  In  addition,  any  member  of 
the  Listing  Council  may  call  a  decision 
of  the  Panel  for  review  within  45  days 
of  the  date  of  the  issuance  of  that 
decision.  Listing  Council  review  of  a 
matter  generally  does  not  stay  the  Panel 
decision  (unless  the  call  for  review 
specifies  otherwise).  Given  the 
heightened  complexity  of  the  procedure 
imder  the  Proposed  Listings  Code  and 
the  additional  resources  that  vtrill  be 
required  as  a  result  thereof,  a  fee  of 
$1,400  for  review  by  the  Listing  Council 
is  included  in  the  Proposed  Listings 
Code.  This  fee  is  designed  to  recoup  the 
costs  of  processing  the  request  for 
review,  including  preparing  and 
copying  the  record  on  review  for  the 


other  grievances  concerning  the  Association's 
automated  systems  to  the  Rule  9700  Series.  The 
NASD  and  NASD  Regulation,  Inc.  plan  to  file 
changes  to  the  Rule  9500  Series  in  the  near  term 
and.  upon  approval  of  those  changes,  the  Rule  9700 
Series  will  tie  deleted  and  non-listing  related 
grievances  and  denials  of  access  involving  Nasdaq's 
automated  systems  will  be  reviewed  through  Rule 
9500  Series  procedures. 


*The  fee  for  such  a  review  remains  at  its  existing 
level  of  SI, 400  for  a  review  based  on  written 
submission  and  S2,3O0  for  a  review  based  on  an 
oral  presentation.  The  fee  provisions  have  been 
relocated  from  Rule  4530  to  Rule  4020(c). 

'The  Association  is  permitted,  however,  to 
suspend  a  security's  inclusion  in  Nasdaq  if  the 
securities  are  not  in  compliance  with  the 
qualification  requirements  of  NASD  Rule  4310,  or 
Rule  4320,  or  those  requirements  imposed  by  the 
NASD  under  NASD  Rule  4330(a).  In  such  exent. 
Nasdaq  will  notify  the  issuer  prior  to  the 
suspension  or  as  soon  as  practicable  thereafter.  See 
NASD  Rule  4330(b).  Furthermore,  Nasdaq  may  halt 
trading  in  a  security  pending  the  dissemination  of 
material  news  or  when  Nasdaq  requests  information 
from  an  issuer  relating  to  material  news, 
qualification  matters,  or  other  information 
necessary  to  protect  the  public  interest.  See  NASD 
Rule  4120(a)(5). 


Review  Council,  staff  resources  within 
the  Nasdaq  Office  of  General  Counsel 
for  reviewing  the  record,  advising  the 
Review  council,  preparing  the  decision, 
and  a  proportionate  part  of  the  expense 
of  Review  Council  meetings.  The  fee  is 
designed  to  be  revenue  neutral  and  to 
directly  offset  the  costs  associated  with 
the  Review  (Council's  review.  The 
Association  believes  that  the  fee  is 
consistent  with  the  fee  cimrently 
charged  for  Panel  review  of  a  written 
record.* 

The  Listing  Council  will  review 
matters  based  on  the  written  record  and 
will  issue  a  decision  to  affirm,  modify, 
or  reverse  the  decision,  or  remand  the 
matter  to  Nasdaq  staff  or  to  the  Panel." 
This  decision  will  be  effective 
immediately,  unless  it  specifies  to  the 
contrary.  While  these  decisions  remain 
subject  to  a  call  for  review  by  the  NASD 
Board  of  Governors,  the  ability  to 
immediately  issue  a  decision  will  allow 
the  CoimcTl  to  act  swiftly  to  delist  a 
non-complaint  issuer  that  is  still  trading 
on  the  Nasdaq  Stock  Market,  or  to 
permit  an  issuer  who  was  wrongly 
delisted  to  return  to  the  Nasdaq  Stock 
Market  more  quickly.  The  Association 
believes  that  this  ability  will  help  it 
fulfill  its  directive  to  protect  prospective 
investors. 

Any  member  of  the  NASD  Board  may 
call  a  Listing  Council  decision  for 
review  at  its  next  meeting  that  is  15 
calendar  days  or  more  following  the 
date  of  the  Council  decision.  An  issuer 
may  not  request  that  the  NASD  Board 
review  the  Council  decision.  If  the 
NASD  Board  does  not  call  a  Council 
decision  for  review,  the  issuer  will  be 
notified  that  the  Council  decision 
represents  the  final  action  of  the  NASD. 
If  the  NASD  Board  does  call  a  Council 
decision  for  review,  the  NASD  Board 
will  generally  review  the  matter  based 
on  the  record  before  the  Listing  Council. 
Ordinarily,  the  issuer  will  not  be 
permitted  to  supplement  the  record  on 
review.'"  The  NASD  Board  may  affirm, 
modify,  or  reverse  the  Listing  Council 
decision  and  may  remand  the  matter  to 
the  Council,  the  Panel,  or  Nasdaq  staff. 

Proposed  NASD  Rule  4870  defines 
what  is  included  in  the  record  on 
review  at  each  level  of  a  Rule  4800 
proceeding.  At  each  level  of  review,  the 
issuer  will  be  provided  a  list  of 
documents  included  in  the  record  on 


•This  fee  was  approved  by  the  Commission  in 
Exchange  Act  Release  No.  37088  (April  9.  1996).  61 
FR  16662  (April  16,  1996). 

*The  Listing  Council  may,  al  its  sole  discretion, 
also  hold  additional  hearings. 

'°The  NASD  Board  may,  at  its  sole  discretion, 
request  additional  information  Irom  the  issuer  and/ 
or  from  Nasdaq  staff  and  may,  at  its  sole  discretion, 
hold  additional  hearings. 
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review.  In  addition,  any  subsequent 
public  filings  qiade  by  the  issuer  and 
any  subsequent  information  released  to 
the  public  by  tke  issuer  may  be  added 
to  the  record  ot  review,  as  well  as  any 
subsequent  coitespondence  between  the 
Association  anfi  the  issuer. 
Furthermore,  at  any  level  of  review,  the 
deciding  body  may  take  note  of  the 
issuer's  bid  price  and  market  makers  at 
the  time  of  con  sideration.  The  written 
record,  as  well  las  any  documents 
excluded  from  the  written  record,  will 
be  maintained  |mtil  the  date  upon 
which  the  decision  becomes  final 
including,  if  a^iplicable.  upon 
conclusion  of  apiy  review  by  the 
Commission  or;  a  federal  court. 

Time  is  commuted  within  the 
Proposed  Listings  Code  based  on 
calendar  days.  In  computing  any  period 
of  time,  the  da  J  of  the  act,  event,  or 
default  from  wliich  the  period  of  time 
begins  is  not  inicluded.  The  last  day  of 
the  period  is  included,  unless  it  is  a 
Saturday,  Sunc^ay,  federal  holiday,  or 
NASD  holidayJ  An  NASD  hoHday  is  any 
day  on  which  tfae  Nasdaq  or  the 
executive  offices  of  the  NASD  are  closed 
for  the  entire  d^y. 

The  Propose^  Listings  Code  prohibits 
any  communication  relevant  to  the 
merits  of  a  proceeding  with  anyone  who 
is  participating  in  or  advising  in  the 
consideration  of  a  matter  (including 
members  of  th^  Listing  Qualifications 
Panel,  Listing  Coimcil,  or  Board  of 
Governors  and  NASD  employees), 
unless  the  issuer  and  the  appropriate 
Nasdaq  staff  h^e  been  provided  notice 
and  an  opportunity  to  participate  in  the 
communication.  The  purpose  of  this 
limitation  is  to  iprevent  non-record 
information  frotn  being  considered  in 
rendering  a  de<^ision  in  a  matter.  It  is 
ciurently  expected  that  Nasdaq  staff 
generally  will  waive  their  rights  under 
this  provision,  giving  effect  to  Nasdaq's 
current  general  approach  where  listing 
decisions  are  considered  in  a  non- 
adversarial  business  forum.  The 
Proposed  Listing  Code  also  specifies 
that  if  an  issued  submits  a  proposal  to 
resolve  mattersi  at  issue  in  a  Rule  4800 
Series  proceeding,  communications 
about  that  subitiission  will  be  excluded 
from  the  prohibitions  discussed  above. 

Conforming  changes  are  being  made 
to  Rules  4330  ^d  4480,  and  Rule  4530 
is  being  removed  because  the  substance 
of  that  Rule  ha$  been  relocated  to  Rule 
4820(c). 

Effective  Dat^:  The  renumbering  of 
the  existing  Rule  4800  Series  to  the  Rule 
9700  Series  anij  the  changes  being  made 
to  the  Rule  970p  Series  will  be  made 
effective  immediately  upon  approval  of 
this  proposed  rule  change.  The  Rule 


9700  Series,  as  hereby  proposed,  will  be 
removed  upon  approval  of  revisions  to 
the  Rule  9500  Series  that  will  be 
separately  proposed. 

The  revised  Rule  4800  Series  will  be 
made  effective  immediately  upon 
approval  for  matters  where  the  issuer 
h^  not  yet  received  a  Staff 
Determination,  as  defined  in  Rule  4815 
of  the  Proposed  Code.  For  issuers  that 
have  received  notification  from  the  staff 
that  they  will  be  delisted  or  denied 
initial  inclusion  prior  to  the  date  of 
approval,  or  that  otherwise  have  matters 
pending  before  the  Panel  or  the  Listing 
Coimcil  prior  to  the  date  of  approval, 
the  existing  Rule  4800  Series  will 
continue  to  apply  for  180  days.  This 
period  will  permit  Nasdaq  to  make  an 
orderly  transition  from  the  existing  rules 
to  the  Proposed  Listings  Code. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,ii  which  requires,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  prevent  fiaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  balances  the 
rights  of  issuers  on  the  Nasdaq  Stock 
Market  with  Nasdaq's  obligation  to 
protect  investors  and  the  public  interest. 
The  NASD  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  19(d)  of  the 
Act"  and  Rule  19d-l  thereunder," 
which  govern  a  self-regulatory 
organization's  obligations  upon  denying 
access  to  the  services  offered  by  the  self- 
regulatory  organization.  The  proposed 
rule  change  describes  all  administrative 
remedies  that  are  available  to  an  issuer 
prior  to  final  action  by  the  Association, 
as  well  as  the  availability  of  review  by 
the  Commission. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 


•M5U.S.C78o-3(b)(6). 
"15U.S.C.  78s-3(d). 
'>17CFR240.19d-l. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
written  comments  on  the  Proposed 
Listings  Code. 

m.  Date  of  Effectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordtmce  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASI>-98-88  and  should  be 
submitted  by  January  29, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-417  Filed  1-7-99;  8:45  am] 
BILUNO  COOC  801ft-01-M 


'« 17  CTR  100.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40870;  File  No.  SR-Phlx- 
98-S3] 

Self>Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  t 
Thereto  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Mandatory 
Year  2000  Testing 

December  31, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
8,  1998,  as  amended  on  December  28, 
1998,3  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange' f  filed  with 
the  Securities  and  Exchange 
CommissicRi  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  and  Amendment 
No.  1  thereto  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposals  make  it 
mandatory  for  all  Phlx  members  and 
participants  to  participate  in  Year  2000 
testing.  Specifically,  proposed  Rule  650 
would  provide  mandatory  participation 
and  reporting  in  a  manner  and 
frequency  prescribed  by  the  Exchange, 
and  would  exempt  certain  members 
from  participation  as  set  forth  in  detail 
below. 

The  complete  text  of  proposed  Rule 
650  is  below.  Proposed  new  language  is 
italicized. 


Rule  650 

Mandatory  Participation  in  Year  2000 
Testing 

Rule  650.  Each  member  and  member 
organization  shall  participate  in  testing  of 
computer  and  computer  related  systems 
designed  to  prepare  for  the  Year  2000 
century  date  change  in  a  manner  and 
frequency  prescribed  by  the  Exchange,  and 
shall  provide  to  the  Exchange  reports  related 
to  such  testing  in  a  reasonably  prompt 
fashion  as  requested  by  the  Exchange.  Any 


M5U.S.C.  78s(b)(l). 

»17CFR240.19l>-4. 

'  See  Letter  from  Richard  Rudolph.  Counsel,  Phlx. 
to  Michael  Walinskas,  Deputy  Associate  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  December  23, 1998.  The  original 
filing  was  not  noticed  in  the  Federal  Register. 


member  or  member  organization  which  is 
subject  to  this  rule  and  determined  by  the 
Exchange  to  be  in  violation  of  this  rule  may 
be  subject  to  disciplinary  action  pursuant  to 
the  Exchange's  rules. 

Commentary 

01.  The  Exchange  may  exempt  a  member 
or  member  firm  from  this  requirement  if  that 
member  cannot  be  accommodated  in  the 
testing  schedule  by  the  organization 
conducting  the  test  or  if  the  member  does  not 
employ  computers  in  its  business  or  for  other 
good  reasons  determined  by  the  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

For  some  time,  the  securities  industry, 
including  the  Phlx,  has  been 
considering  proper  systems  preparation 
in  order  to  avoid  potential  computer 
problems  associated  with  the  approach 
of  the  Year  2000.  The  primary  concern 
worldwide  is  that  computer  systems 
may  incorrectly  read,  for  example,  the 
date  "01/01/00"  to  be  the  year  1900,  or 
some  other  incorrect  date,  causing 
problems  with  interest  payments,  loan 
delinquencies,  failures  in  tracking  date 
and  time  information  regarding  trades, 
and  other  yet  unknovm  problems. 

The  concern  has  been  addressed  by 
the  Exchange  in  stages,  including  both 
internal  and  external  "BETA"  testing. 
The  next  stage  involves  industry-wide 
testing  of  computer  systems.  Test 
participants  are  to  include,  among 
others,  exchanges,  registered  clearing 
agencies  and  depositories,  data 
processors  and  broker-dealers.  To 
facilitate  testing  on  an  integrated, 
industry-wide  basis,  the  Securities 
Industry  Association  ("SIA")  has 
undertaken  to  coordinate  these  efforts. 
Already,  connectivity/format  testing 
sessions,  consisting  of  order  entry/front 
end  data  from  member  firms  to 
exchemges,  and  extended  point-to-point 
testing  sessions,  consisting  of  exchanges 
executing  mock  orders  and  passing 
matched  trade  files  to  the  utilities  for 


clearance  and  settlement  processing,  is 
scheduled  and  being  implemented.  Phlx 
is  participating  in  all  phases  of  this 
testing,  and  proposes  to  mandate 
participation  from  members  and 
member  organizations. 

The  first  industry-wide  testing  session 
involving  processing  of  test  scripts  for 
order  processing/order  execution  and 
reporting  (using  dummy  security 
symbols  and  production  clearing 
numbers]  from  member  firms  to 
exchanges,  exchanges  to  utilities,  and 
utilities  to  member  firms,  is  scheduled 
to  take  place  on  Saturday,  March  6, 
1999.  In  order  for  a  member  firm  to 
qualify  to  participate  in  the  March  6, 
1999  test  session,  they  must  participate 
in  the  scheduled  connectivity  and 
point-to-point  testing  sessions  leading 
up  to  the  March  6  date. 

The  rule  is  proposed  to  authorize  the 
Exchange  to  require  that  members  and 
member  organizations  participate  in 
testing  of  computer  systems  in  a  manner 
and  frequency  as  may  be  prescribed  by 
the  Exchange.  The  scope  of  the 
mandated  test  participation  includes, 
but  is  not  limited  to,  point-to-point 
testing,  connectivity  testing,  and 
industry-wide  testing  conducted  by  the 
SIA  (including  prerequisite  testing  for 
schedules  industry-wide  testing),  and 
other  testing  which  may  be  required  by 
the  Exchange. 

The  rule  contemplates  that  the 
Exchange  may  exempt  a  member  from 
this  requirement  if  that  member  caimot 
be  accommodated  in  the  testing 
schedule  by  the  organization  conducting 
the  test  or  if  the  member  does  not 
employ  computers  in  its  business,  or  for 
other  good  reasons  determined  by  the 
Exchange. 

A  member  or  member  organization 
that  is  not  exempt  from  participation 
and  nonetheless  fails  to  participate  in 
the  tests  or  fails  to  file  any  reports 
required  by  the  Exchange  may  be 
subject  to  disciplinary  action  pursuant 
to  the  Exchange's  rules.*  Such  reports 
may  include,  inter  alia,  reports  required 
of  broker-dealers  subject  to  the  Net 
Capital  Rule  relating  to  systems 
preparedness  for  the  Year  2000, 
pursuant  to  amended  Exchange  Act 
Rule  17a-5. 


*  Proposed  Rule  605  specifically  states  that  any 
member  or  member  organization  determined  by  the 
Exchange  to  be  in  violation  of  the  rule  may  be 
subject  to  disciplinary  action  pursuant  to  the 
Exchange's  rules.  While  disciplinary  action  is 
implied  as  a  consequence  of  any  Exchange  rule 
violation,  pro{x>sed  Rule  605  includes  this  clause  in 
order  to  remain  consistent  witi:  similar  rules 
proposed  by  other  exchanges,  oii  which  this 
proposed  rule  is  based. 
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2.  Basis 

The  Exchang^  believes  that  the 
proposed  rule  cjiange  is  consistent  with 
Section  6  of  the  Act '  in  general,  and  in 
particular,  vsrithiSection  6(b)(5), ^  in  that 
it  is  designed  ta  foster  cooperation  and 
coordination  wilh  persons  engaged  in 
regulating,  cleaning,  settling,  processing 
information  witp  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  i  free  and  open  market 
and  a  national  riarket  system,  as  well  as 
to  protect  invesprs  and  the  public 
interest  by  enhancing  efficiency  through 
automation  in  tljie  market  and  protecting 
the  public  throiigh  Year  2000 
preparedness  albng  with  the  securities 
industry. 

B.  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phbc  doei  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes Tof  the  Act. 

C.  Self  Regulatdry  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Partiaipants  or  Others 

No  written  copiments  were  either 
solicited  or  recejived  with  respect  to  the 
proposed  rule  change. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  Consideration,  the 
Commission  haf  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requiremenl(s  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Yeaij  2000  testing  and 
reporting  is  consistent  with  Section 
6(b)(5)  of  the  Aqt,  among  other  aspects, 
requires  that  thi  rules  of  an  exchange 

equitable  principles  of 

eration  and 
persons  engaged  in 

ng,  settling,  processing 

respect  to,  and 
facilitating  traniactions  in  securities, 
and  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 
The  Commissio  i  believes  that  the 
proposed  rule  c  aange  will  facilitate  the 
Phlx's  and  member  firms'  efforts  to 
ensure  the  secui  ities  markets'  continued 
smooth  operatic  n  during  the  period 
leading  up  to  ar  d  beyond  January  1, 
2000. 


promote  just  ani 
trade,  foster  coi 
coordination  w 
regulating,  clea 
information  wi 


» 15  U.S.C.  78f(b). 
•15U.S.C.  78f(b)(i). 


The  Exchange  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
in  the  Federal  Register  because  the 
Exchange  believes  that  the  proposed 
rule  change  is  necessary  for  the 
protection  of  investors  and  the 
safeguarding  of  the  securities  of 
investors,  and  that  current  participation 
in  testing  for  the  prevention  of  Year 
2000  failures  is  critical  during  the  next 
year.  The  Commission  finds  good  cause 
for  approving  the  proposed  rul6  change 
prior  to  the  30th  day  after  the  date  of 
pubication  of  notice  of  the  filing  in  the 
Federal  Register.  It  is  vital  that  self- 
regulatory  organizations  ("SROs")  such 
as  the  Phlx  have  the  authority  to 
mandate  that  their  member  firms 
participate  in  Year  2000  testing  and  that 
they  report  test  results  (and  other  Year 
2000  informatin)  to  the  SROs.  The 
proposed  rule  change  will  help  Phlx 
participate  in  coordinating  Year  2000 
testing,  including  industry-wide  testing, 
and  in  remediating  any  potential  Year 
2000  problems.  This,  in  turn,  will  help 
ensure  that  the  industry-wide  tests  and 
the  Phlx's  Year  2000  efforts  are 
successful.  The  proposed  rule  change 
will  also  help  the  Phlx  work  with  its 
member  firms,  the  SIA,  and  other  SROs 
to  minimize  any  possible  disruptions 
the  Year  2000  may  cause. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  vies  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  eire  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-53 
and  should  be  submitted  by  January  29, 
1999. 


V.  Commission 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  ^  that  the 
proposed  rule  change  (SR-Phlx-98-53) 
and  Amendment  No.  1  thereto  is 
thereby  approved  on  an  accelerated 
basis.* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-413  Filed  1-7-99;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40872;  File  No.  SR-SCCP- 
98-05]  ' 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  Continuation 
of  Limited  Clearance  and  Settlement 
Services 

December  31,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
December  9, 1998,  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
SCCP-98-05)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
SCCP  will  be  permitted  to  provide 
limited  clearance  and  settlement 
services  for  an  additional  one  year 
period  ending  December  31, 1999. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 


'  15  U.S.C.  78s(b)(2). 

"In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition  and  capital  formation,  15  U.S.C.  78c(f]. 

»17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  signiBcant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

In  an  agreement  dated  as  of  Jime  18, 
1997,  ("Agreement")  by  and  among  the 
Philadelphia  Stock  Exchange, 
Incorporated  ("PHLX"),  SCCP, 
Philadelphia  Depository  Trust  Company 
("Philadep"),  National  Securities 
Clearing  Corporation  ("NSCC"),  and 
The  Depository  Trust  Company 
("DTC"),  it  was  agreed  that  as  a  part  of 
SCCP's  restructuring  and  limiting  its 
clearance  and  settlement  business  SCCP 
participants  would  have  access  to  the 
facilities  of  one  or  more  other 
organizations  providing  full  securities 
clearing  services  and  that  SCCP  would 
transfer  to  the  books  of  such  other 
organizations  the  continuous  net 
settlement  ("CNS")  system  open 
positions  of  SCCP  participants  shown 
on  the  books  of  SCCP. 

On  December  11, 1997,  the 
Commission  issued  an  order  approving 
proposed  rule  changes  related  to  the 
Agreement  and  SCCP's  restructured  and 
limited  clearance  and  settlement 
business. 3  The  appro «ral  order  stated 
that: 

However,  because  a  part  of  SCCP's 
proposed  rule  change  concerns  the 
restructuring  of  SCCP's  op»erations  to  enable 
SCCP  to  offer  limited  clearing  and  settlement 
services  to  certain  PHLX  members,  the 
Commission  finds  that  it  is  appropriate  to 
grant  only  temjxjrary  approval  to  the  portion 
of  SCCP's  proposed  rule  change  that  amends 
SCCP's  By-Laws,  Rules,  or  Procedures.  This 
will  allow  the  Commission  and  SCCP  to  see 
how  well  SCCP's  restructured  operations  are 
functioning  under  actual  working  conditions 
and  to  determine  whether  any  adjustments 
are  necessary.  Thus,  the  Commission  is 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  SCX^. 

^  Securities  Exchange  Act  Release  No.  39444 
(December  11, 1997),  62  FR  66703  (File  Nos.  SR- 
DTC-97-16,  SR-NSCC-97-08,  SR-Philadep-97-04, 
SR-SCCP-97-041  (order  granting  SCCP  temporary 
approval  through  December  31, 1998,  to  provide 
limited  clearance  and  settlement  services  to  certain 
PHLX  members).  See  also  Securities  Exchange  Act 
Release  No.  39445  (December  11.  1997).  62  FR 
66709  (File  No.  SR-PHLX-97-59)  (order  granting 
PHLX  approval  to  limit  its  cleadng  services  and  to 
stop  providing  depository  services  through  its 
subsidiaries  SCCP  and  Philadep  in  order  to  focus 
its  resources  on  the  operation  of  the  exchange). 


approving  the  portion  of  SCCP's  proposal 
that  amends  its  By-Laws,  Rules,  or 
Procedures  through  December  31, 1998. 

SCCP  proposes  a  one  year  extension 
of  the  approval  order  to  continue 
SCCP's  services  to  its  participants.  SCCP 
believes  that  its  restructured  operations 
have  functioned  consistently  with  the 
existing  order  and  will  continue  to 
evaluate  whether  any  adjustments  are 
necessary. 

Purpose 

In  the  Commission's  order  approving 
the  Agreement,  many  SCCP  rules  were 
amended  and  discussed  at  length.  No 
changes  to  SCCP's  rules  are  proposed  at 
this  time.  Under  the  proposed  rule 
change,  SCCP  will  continue  to  provide 
trade  confirmation  and  recording 
services  for  members  of  the  PHL3c  that 
effect  transactions  through  regional 
interface  operations  ("RIO")  and  ex- 
clearing  accounts.  SCCP  will  also 
continue  to  provide  margin  accounts  to 
certain  participants  that  will  be  cleared 
through  an  account  established  by  SCCP 
at  NSCC. 

Statutory  Basis 

SCCP  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  apphcable  to 
SCCP  and  in  particular  with  Section 
17A(b)(3)(F)  of  the  Act,*  which  requires 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  among  other  things 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  to  safeguard  funds  and 
seciuities  in  its  possession  and  control, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  SCCP  believes  that  an 
extension  of  the  approval  of  SCCP's 
restructured  business  should  promote 
the  prompt  and  accurate  cleeuance  and 
settlement  of  seciuities  transactions  by 
integrating  and  consolidating  clearing 
services  available  to  the  industry  and 
should  assure  the  safeguarding  of 
securities  and  funds  in  the  custody  or 
contract  of  SCCP  or  for  which  SCCP  is 
responsible  consistent  vdth  the 
aforementioned  provisions  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

SCCP  does  not  believe  that  the 
proposed  rule  change  should  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3){F)  of  the  Act » 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Based  on  the  information  the 
Commission  has  to  date,  the 
Commission  believes  that  SCCP's 
restructured  operations  have  functioned 
satisfactorily  under  actual  working 
conditions  to  provide  prompt  and 
accurate  clearance  £md  settlement. 
During  the  upcoming  temporary 
approval  period,  the  Commission  will 
review  with  SCCP  in  further  detail 
SCCP's  restructured  operations. 

SCCP  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  prior  to  the  thirtieth  day 
ai^er  publication  of  notice  will  allow 
SCCP  to  continue  its  restructured 
operations  for  another  year  (i.e.,  through 
December  31, 1999)  without 
interruption  when  the  initial  temporary 
approval  order  expires  on  December  31, 
1998. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


*  15  U.S.C.  78q-l(b)(3)(F). 


» 15  U.S.C  78q-l(b)(3)(F). 
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available  for  nspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W.. 
Washington,  p.C.  20549.  Copies  of  such 
filing  will  alsp  be  available  for 
inspection  and  copying  at  the  principal 
office  of  seep.  All  submissions  should 
refer  to  the  fi^e  number  SR-SCCP-98-05 
and  should  b^  submitted  by  January  29, 
1999.  1 

/( is  therefore  ordered,  pursuant  to 
SecticMi  19(b)(2)  of  the  Act^  that  the 
proposed  rul^  change  (File  No.  SR- 
SCCP-98-05  )l  be  and  hereby  is  approved 
through  Decelnber  31,  1999. 

For  the  Conu|iission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'        j 
Margaret  H.  M^Farland, 
Deputy  Secretahr. 
(FR  Doc.  99-4ie  Filed  1-7-99;  8:45  am] 

BN.LINQ  CODE  SOIft-OI-M 
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SOCIAL  SECyRITY  ADMINISTRATION 

Privacy  Act  1974;  Computer  Matching 
Program  (Agaeement  for  SSA/ 
Individual  Source  Jurisdictions  Match 
of  Data  on  Certain  Fugitives  and 
Probation  or  Parole  Violators,  Match 
#5000) 

AQENCY:  Socia  1  Security  Administration 
(SSA). 

ACTION:  Notic^  of  computer  matching 
program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  thia  notice  announces  a 
computer  matthing  program  that  SSA 
plans  to  condiict. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  oni  Govenunental  Affairs  of 
the  Senate,  th^  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Hepresentatives  and  the 
Office  of  Infoitnation  and  Regulatory 
Affairs,  Office!  of  Management  and 
Budget  (OMBJ.  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either 
facsimile  to  (4(10)  966-2935  or  writing  to 
the  Associate  Commissioner  for  Program 
Support.  4400  West  High  Rise  Building. 
6401  Seciirity  Boulevanl.  Baltimore,  MD 
21235.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address. 

FOR  FURTHER  WFORMATION  CONTACT:  The 
Associate  Conimissioner  for  Program 
Support  at  the!  above  address. 


•15U.S.C.  78s(li)(2). 

'  17  CFR  200.30 -3(a)(12). 


SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503)  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  or  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protection  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  prograns; 

(2)  Obtain  approval  of  the  match 
agreements  by  any  appropriate  Federal 
agency  Data  bitegrity  Boards; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  apphcants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  December  22, 1998. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
%vith  Individual  Source  Jurisdictions 

A.  Participating  Agencies 

SSA  and  various  State  and  local 
jurisdictions. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  the  conditions,  safeguards 
and  procedures  for  the  disclosure  to 
SSA  by  individual  source  jurisdictions, 
information  on  individuals  who  are 
fugitives  from  justice  or  parole  or 
probation  violators.  Individual  source 
jurisdictions  will  disclose  information 


on  certain  individuals  through  a 
computer  matching  operation  for  SSA's 
use  in  verifying  eligibility  under  Title  11 
and  Title  XVI  of  the  Social  Security  Act. 

C.  Authority  for  Conducting  the 
Matching  Program 

This  matching  operation  is  carried  out 
under  the  authority  of  sections 
202(x)(l)(A)(I),  1611(e)(1)(A)  and 
1611(e)(5)  of  the  Social  Security  Act. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

Individual  jurisdictions  will  submit 
names  and  other  identifying  information 
of  individuals  who  are  fugitives  from 
justice  or  parole  or  probation  violators. 
The  SSA  Master  Files  of  Social  Security 
Number  (SSN)  Holders  and  SSN 
Applications  (SSA/OSR  09-60-0058) 
contains  the  SSNs  and  identifying 
information  for  all  SSN  holders.  The 
SSA  Master  Beneficiary  Record  (SSA/ 
OSR  09-60-0090)  and  the  Supplemental 
Security  Income  Record  (SSA/SSR  09- 
60-0103)  contain  beneficiary  and 
payment  information.  SSA  will  match 
data  from  these  record  systems  with 
data  received  from  individual 
jurisdictions  as  a  first  step  in  detecting 
certain  fugitives  and  probation  or  parole 
violators  who  should  not  be  receiving 
Social  Security  or  Supplemental 
Security  Income  (SSI)  benefits. 

E.  Inclusive  Dates  of  the  Match 

This  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  of  the  program  is  sent  to  Congress 
and  the  Office  of  Management  and 
Budget,  or  30  days  after  publication  of 
this  notice  in  the  Federal  Register, 
whichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

(FR  Doc.  99-338  Filed  1-7-99;  8:45  am) 

BILUNQ  C006  41M-4»-P 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  Intenrtationar 
Environmental  and  Scientific  Affairs 

[Public  Notice  2955] 

Public  Meeting  Regarding  Government 
Activities  on  international 
Harmonization  of  Chemical 
Classification  and  Labeling  Systems 

agency:  Bureau  of  Oceans  and 

International  Environmental  and 

Scientific  Affairs  (OES).  Department  of 

State. 

ACTION:  Notice  of  a  public  meeting 

regarding  Government  Activities  on 
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International  Harmonization  of 
Chemical  Classiflcation  and  Labeling 
Systems. 

SUMMARY:  This  public  meeting  will 
provide  an  update  on  current  activities 
related  to  international  harmonization 
since  the  previous  public  meeting, 
conducted  October  7, 1998.  (See 
Department  of  State  Public  Notice  2896 
on  pages  51394-51395  of  the  Federal 
Register  of  September  25, 1998.)  The 
meeting  will  also  offer  interested 
organizations  and  individuals  the 
opportunity  to  provide  information  and 
views  for  consideration  in  the 
development  of  United  States 
Government  policy  positions.  For  more 
complete  information  on  the 
harmonization  process,  please  refer  to 
State  Department  Public  Notice  2526. 
pages  15951-15957  of  the  Federal 
Raster  of  April  3,  1997. 

"nie  meeting  will  take  place  from  10 
a.m.  until  noon  on  January  11, 1999,  in 
Room  N  3437  A,  B&C,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW, 
Washington,  EXi;.  Attendees  should  use 
the  entrance  at  C  and  Third  Streets  NW. 
To  facilitate  entry,  please  have  a  picture 
ID  available  and/or  a  U.S.  Government 
building  pass  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  submit  written 
comments  or  information,  please 
contact  Mary  Frances  Lowe,  U.S. 
Department  of  State,  OES/ENV,  Room 
4325,  2201  C  Street  NW,  Washington  DC 
20520.  Phone  (202)  736-4660,  fax  (202) 
647-5947.  A  public  docket  is  also 
available  for  review  (OSHA  docket  H- 
022H.) 

SUPP1.EMENTARY  INFORMATION:  The 
Department  of  State  is  announcing  a 
public  meeting  of  the  interagency 
committee  concerned  vdth  the 
international  harmonization  of  chemical 
hazard  classification  and  labeling 
systems  (an  effort  often  referred  to  as  the 
"globally  harmonized  system"  or  GHS). 
The  purpose  of  the  meeting  is  to  provide 
interested  groups  and  individuals  with 
an  update  on  activities  since  the 
October  7, 1998,  public  meeting,  a 
preview  of  upcoming  international 
meetings,  and  an  opportunity  to  submit 
additional  information  and  comments 
for  consideration  in  developing  U.S. 
Government  positions.  Representatives 
of  the  foUovtdng  agencies  participate  in 
the  interagency  group:  the  Department 
of  State,  the  Environmental  Protection 
Agency,  the  Department  of 
Transportation,  the  Occupational  Safety 
and  Health  Administration,  the 
Consumer  Product  Safety  Commission, 
the  Food  and  Drug  Administration,  the 
Depsirtment  of  Commerce,  the 
Department  of  Agriculture,  the  Office  of 


the  U.S.  Trade  Representative,  and  the 
National  Institute  of  Envirormiental 
Health  Sciences. 

The  Agenda  of  the  public  meeting 
will  include: 

1.  Introduction 

2.  Reports  on  recent  international 

meetings 
— UN  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods, 
December  7-16,  Geneva, 
Switzerland.  Among  the  GHS- 
related  topics  discussed  at  this 
meeting  were  the  status  of 
classification  criteria  for  physical 
hazards  and  a  proposed 
institutional  setting  within  the  UN 
ECOSOC  for  the  GHS. 

3.  Preparation  for  upcoming  meetings 
— Second  meeting  of  the  Inter- 
Organization  Program  for  the  Sound 
Management  of  Chemicals  (lOMC)/ 
International  Labour  Organization 
Working  Group  on  Hazard 
Commimication,  January  26-27, 
1999,  Geneva  Switzerland 

— Thirteenth  Consultation  of 
Coordinating  Group  for  the 
Harmonization  of  Chemical 
Classification  Systems,  January  28- 
29,  1999,  Geneva  Switzerland. 

— Third  meeting  of  the  Organization 
for  Economic  Cooperation  and 
Development  Working  Group  on 
Classification  Criteria  for  Mixtures, 
February  1-3, 1999,  Paris,  France. 

4.  Public  Comments 

5.  Concluding  Remarks 

Interested  parties  are  invited  to 
submit  their  comments  as  soon  as 
possible  for  consideration  in  the 
development  of  U.S.  positions  and  to 
present  their  views  orally  and/or  in 
writing  at  the  public  meeting. 
Participants  may  address  other  topics 
relating  to  harmonization  of  chemical 
classification  and  labeling  systems  and 
are  particularly  invited  to  identify 
issues  of  concern  to  specific  sectors  that 
may  be  affected  by  the  GHS. 
Participants  who  attended  and 
participated  in  recent  international 
sessions  may  also  o^er  their 
observations  on  the  results  of  the 
sessions. 

All  written  comments  vdll  be  placed 
in  the  public  docket  (OSHA  docket  H- 
022H).  The  docket  is  open  fi-om  10  am 
until  4  pm,  Monday  through  Friday,  and 
is  located  at  the  Department  of  Labor, 
Room  2625,  200  Constitution  Avenue 
NW,  Washington,  DC  (Telephone:  202- 
219-7894;  Fax:  202-219-5046.)  The 
public  may  also  consult  the  docket  to 
review  previous  Federal  Register 
notices,  comments  received,  Questions 
and  Answers  about  the  GHS,  a  response 
to  comments  on  the  April  3, 1997, 


Federal  Register  notice,  and  other 
relevant  documents. 

Dated:  December  29. 1998. 
Michael  Metelits, 

Director.  Office  of  Environmental  Policy, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
[PR  Doc.  99-356  Filed  1-7-99;  8:45  am] 

BILUNG  CODE  4710-09-M 


DEPARTMENT  OF  STATE 

Delegation  of  Authority  No.  227 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  State  by  section  1  of  the 
Department  of  State  Basic  Authorities 
Act  (22  U.S.C.  §  2651a),  I  hereby 
delegate  to  the  Assistant  Secretary  for 
International  Narcotics  and  Law 
Enforcement  Affairs  the  function  vested 
in  the  Secretary  of  State  by  18  U.S.C. 
§981(i),  19  U.S.C.  1616a(c)(2).  and  21 
U.S.C.  881(e)(1)(E),  and  similar  statutes 
that  may  be  enacted,  to  approve  the 
transfer  of  forfeited  assets  to  foreign 
governments.  Notwithstanding  this 
delegation  of  authority,  the  Secretary  of 
State  or  the  Deputy  Secretary  of  State 
may  at  any  time  exercise  any  authority 
conferred  upon  the  Secretary  by  these 
statutes  on  the  transfer  of  forfeited 
assets  to  foreign  governments.  Any 
section  affected  by  this  delegation  shall 
be  deemed  to  such  act  as  it  may  be 
amended  from  time  to  time. 

This  Delegation  of  Authority  shall  be 
published  in  the  Federal  Register  and 
shall  be  effective  upon  date  of  signature. 

Dated:  December  17, 1998. 
Madeleine  K.  Albright, 

Secretary  of  State. 

[PR  Doc.  99-357  Filed  1-7-99;  8:45  am) 

BILLING  CODE  4710-ie-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Public  Meeting  on  Proposed 
Change  of  Sioux  Falls  Airspace  From 
Class  D  to  Class  C 

agency:  Federal  Aviation 

Administration  (FAA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a  fact- 
finding informal  airspace  meeting  to 
solicit  information  from  airspace  users 
and  others,  concerning  proposals  to 
change  the  Class  D  airspace  to  Class  C 
at  Sioux  Falls,  SD.  The  purpose  of  this 
meeting  is  to  provide  views, 
recommendations,  and  comment  on 
these  proposals.  All  comments  received 
during  the  meeting  will  be  considered 
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prior  to  any  revisions  or  issuance  of 
notices  of  pro  posed  rulemaking. 
DATES:  The  in  formal  airspace  meeting 
will  be  held  on  Wednesday,  March  3, 
1999.  starting  at  7:00  p.m.  Conaments 
must  be  received  on  or  before  April  3. 
1999.  Date:  \ferch  3.  1999.  Place:  Gilbert 
Science  Centar  Auditorium,  Augustana 
College,  200llSouth  Summit  Avenue, 
Sioux  Falls,  SJouth  Dakota. 
COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  tTraffic  Division,  AGL-500, 
Federal  Aviat  on  Administration,  2300 
East  Devon  Arenue,  Des  Flaines  IL 
60018. 

FOR  FURTHBfl  I^ORMATION  CONTACT: 
Vinnie  Vandet  Laan,  Air  Traffic 
Division,  AGli-520,  FAA,  Great  Lakes 
Regional  Offiqe,  telephone  (847)  294- 
7546.  I 

SUPPLEMENTAI^Y  INFORMATION: 

Meeting  Procedures 

The  followipg  procedures  will  be 
used  to  facilitate  the  meeting: 

(a)  The  meeung  will  be  informal  in 
nature  and  wijl  be  conducted  by  a 
representative  of  the  FAA  Great  Lakes 
Region.  A  representative  from  the  FAA 
will  present  a  Iformal  briefing  on  the 
proposed  revisions  of  the  airspace.  Each 
participant  wijll  be  given  an  opportunity 
to  deliver  con^ments  or  make  a 
presentation,  j 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  sbace-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  peraon  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  m  and  estimate  the 
amount  of  tin*  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  Appropriate  amount  of 
time  for  each  Presenter. 

(d)  The  meeting  will  not  be  adjourned 
until  everyone  on  the  list  has  had  an 
opportunity  tq  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  offioer.  These  should  be 
additional  copaes  of  each  handout 
available  for  other  attendees. 

(f)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  mafle  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  th^  Meeting 

Opening  Reiiarks  and  Discussion  of 
Meeting  Procedures. 
Briefing  on  background  for  Proposals. 
Public  Presefitations. 
Closing  Consents. 


Issued  in  Des  Plaines,  Illinois  on  December 
16,  1998. 
Maureen  Woods, 
Manager.  Air  Traffic  Division. 
(FR  Doc.  99-386  Filed  1-7-99;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMErfT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33700] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Operation 
Exemption — A  Line  of  Railroad  Owned 
by  the  City  of  Los  Angeles,  CA, 
Through  Its  Board  of  Hariaor 
Commissioners 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  operate  a  rail  line 
owned  by  the  City  of  Los  Angeles,  CA, 
through  its  Board  of  Harbor 
Commissioners,  a  noncarrier.  The  0.8- 
mile  rail  line  involved  in  this 
transaction  is  located  between  milepost 
17.0  and  milepost  17.8,  in  Los  Angeles, 
and  will  constitute  part  of  the  Alameda 
Rail  Corridor  (Corridor).' 

The  exemption  became  effective  on 
December  30, 1998,  but  the  exempted 
transaction  is  not  expected  to  be 
consummated  until  approximately 
March  2002.2 

BNSF  and  the  UP  will  operate  the  rail 
line  as  part  of  an  overall  coordination  of 
rail  operations  along  the  Corridor  that 
wrill  give  BNSF  and  UP  access  to 
facilities  and  terminals  in  the  Ports  of 
Los  Angeles  and  Long  Beach,  CA.-^  As 
part  of  the  coordination  project,  BNSF 
has  concurrently  filed  a  verified  notice 
of  exemption  in  STB  Finance  Docket 
No.  33701,  The  Burlington  Northern  and 
Santa  Fe  Railway  Company — Trackage 


'  See  Alameda  Corridor  Constrvction 
Application,  Finance  Docket  No.  32830  (STB  served 
May  13.  1996). 

^  In  order  to  comply  with  the  funding 
requirements  for  the  Corridor  construction  project, 
applicant  states  that  authorization  by  the  Board  for 
these  operating  rights  must  be  effective  by 
December  31, 1998.  Applicant  notes  that  the 
segment  of  track  involved  in  this  proceeding  is 
located  within  the  Port  of  Los  Angeles  and  is 
currently  being  operated  by  BNSF  and  the  Union 
Pacific  Railroad  Company  (UP)  without  prior  Board 
authority  pursuant  to  the  provisions  of  49  U.S.C 
10906.  According  to  applicant,  upon  substantial 
completion  of  the  Corridor,  on  or  about  March 
2002,  the  segment  of  track  will  become  part  of  the 
Corridor,  and  at  that  time,  operations  over  the  track 
that  are  authorized  by  this  exemption  will  begin. 

'  UP  has  filed  a  separate  notice  of  exemption  to 
operate  the  line  in  STB  Finance  Docket  No.  33698, 
Union  Pacific  Railroad  Company — Operation 
Exemption — A  Line  of  Railroad  Owned  by  the  City 
of  Los  Angeles,  CA,  Through  its  Board  of  Harbor 
Commissioners. 


Rights  Exemption — Union  Pacific 
Railway  Company,  to  acquire  overhead 
trackage  rights. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33700,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  Ball  Janik  LLP,  1455  F  Street, 
N.W.,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'•WWW.STB.DOT.GOV." 

Decided:  December  30,  1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  99-208  Filed  1-7-99;  8:45  am) 

BILUNO  CODE  491S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33701] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption— Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF)  over 
UP's  rail  line  located  between  UP 
milepost  484.9  and  UP  milepost  500.95, 
in  Los  Angeles,  CA,  that  constitutes  a 
portion  of  the  Alameda  Rail  Corridor 
(Corridor).' 

The  exemption  became  effective  on 
December  30, 1998,  but  the  exempted 
transaction  is  not  scheduled  to  be 
consummated  until  approximately 
March  2002.^ 


'  The  rail  line  is  being  constructed  by  the  City  of 
Los  Angeles  and  the  City  of  Long  Beach  on  property 
acquired  from  predecessors  of  BNSF  and  UP.  See 
Alameda  Corridor  Construction  Application, 
Finance  Docket  No.  32830  (STB  served  May  13, 
1996). 

2  While  Board  authorization  of  these  trackage 
rights  must  be  effective  by  December  31,  1998  in 
order  to  comply  with  the  funding  requirements  for 
the  Corridor  construction  project,  the  trackage 
rights  will  commence  upon  substantial  completion 
of  the  Corridor,  which  is  currently  expected  to  be 
on  or  about  March  2002. 
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The  trackage  rights  are  part  of  the 
overall  coordination  of  rail  operations 
along  the  Corridor  that  will  give  BNSF 
and  UP  access  to  facilities  and  terminals 
in  the  Ports  of  Los  Angeles  and  Long 
Beach,  CA.  This  transaction  is  related  to 
STB  Finance  Docket  No.  33700,  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company — Operation 
Exemption — A  Line  of  Railroad  Owned 
by  the  City  of  Los  Aneles,  CA,  Through 
its  Board  of  Harbor  Commissioners, 
wherein  BNSF  has  concurrently  filed  a 
verified  notice  of  exemption  to  acquire 
operating  authority  over  a  segment  of 
rail  line  owned  by  the  Port  of  Los 
Angeles  that  also  constitutes  a  portion 
of  the  Corridor. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  vdll  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  LC.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33701,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  Karl  Morell, 
Esq.,  Ball  Janik  LLP,  1455  F  Street, 
N.W.,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  30, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  99-209  Filed  1-7-99;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33691] 

Chattooga  and  Chickamauga  Railway 
Company — Acquisition  and  Operation 
Exemption — Line  of  Centrai  of  Georgia 
Raiiroad  Company 

The  Chattooga  and  Chickamauga 
Railway  Company  (CCKY),  a  Class  III 
rail  carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  from  Central  of  Georgia  Railroad 
Company  (COG)  the  right  to  conduct 
common  carrier  freight  operations  over 
approximately  48.9  miles  of  rail  line 
extending  between  milepost  CC— 445.4 
near  Chattanooga,  Hamilton  Coimty, 
TN,  and  milepost  CC-396.5  near  Lyerly, 
Chattanooga  County,  GA.' 

The  transaction  was  scheduled  to  take 
place  as  soon  as  possible  after  the 
December  17, 1998  effective  date  of  the 
notice  of  exemption. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33690,  State  of 
Georgia,  Department  of 
Transportation — Acquisition 
Exemption — Line  of  Central  of  Georgia 
Railroad  Company,  wherein  the  State  of 
Georgia,  through  its  Department  of 
Transportation  is  acquiring  certain 
railroad  assets  of  COG,  including  the 
above-noted  48.9-mile  line  of  railroad, 
but  not  including  the  right  to  conduct 
common  carrier  freight  operations. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33691,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  G. 
Burgin,  Jr.,  201  19th  Street  North,  P.O. 
Box  1109,  Columbus,  MS  38701. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  31, 1998. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-279  Filed  1-7-99;  8:45  am) 

BILLMQ  COOE  491»-«0-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33695] 

Fredonia  Valley  Railroad,  Inc.— 
Acquisition  and  Operation 
Exemption — in  Caldwell  County,  KY 

Fredonia  Valley  Railroad,  Inc.  (FVRR), 
a  noncarrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  approximately  9.65 
miles  of  rail  line  owned  by  Martin 
Marietta  Materials,  Inc.,  between 
milepost  87.60  near  Fredonia  and 
milepost  97.25  near  Princeton  in 
Caldwell  County.  KY.' 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  the  December 
17, 1998  effective  date  of  the  exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33695,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  P.C,  Suite  750  West,  1100  New 
York  Avenue,  N.W.,  Washington.  DC 
20005-3934. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  30, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-206  Filed  1-7-99;  8:45  am) 
BILUNG  CODE  491S-00-P 


'  CX^KY  currently  conducts  operations  over  the 
line  pursuant  to  its  lease  agreement  with  COG. 


'  The  line  to  be  acquired  is  a  segment  of  a  railroad 
line  authorized  for  abandonment  in  Western 
Kentucky  Railway,  LLC. — Abandonment — Between 
Blackford  and  Princeton,  KY,  STB  Docket  No.  AB- 
449  (Sub-No.  2)  (STB  served  June  21,  1996). 

FVRR  certifies  that  its  annual  revenues  will  not 
exceed  those  that  would  qualify  •(  as  a  Class  III  rail 
carrier  and  its  revenues  are  not  p.^ujected  to  exceed 
SS  million. 
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DEPARTMEN' '  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[STB  Finance  Docket  No.  33690] 

State  of  Georgia,  Department  of 
Transportation — Acquisition 
Exemption — Une  of  Central  of  Georgia 
Railroad  Company 

The  State  of  Georgia,  Department  of 
Transportatior  (GDOT),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
Central  of  Geo-gia  Railroad  Company 
(COG)  certain  ailroad  assets,  including 
approximately  48.9  miles  of  rail  line 
extending  betv^een  milepost  CC— 445.4 
near  Chattanooga,  Hamilton  County, 
TN,  and  milepast  CC-396.5  near  Lyerly, 
Chattanooga  Cjunty,  GA. 

GDOT,  COG  and  Chattooga  and 
Chickamauga  1  ^ilway  Company 
(CCKY),  a  Class  III  rail  carrier,  will  enter 
into  certain  agi'eements  whereby  GDOT 
will  acquire  friim  COG  fee  title  to 
certain  railroa(  I  assets,  but  not  including 
the  right  to  coi  iduct  common  carrier 
freight  operations.  The  assets  will  be 
sold  by  COG  t(J  GEKDT.  with  COG 
retaining  a  perfnanent  easement  to 
conduct  opera^ons  over  the  line.  In  a 
separate  and  concurrently  executed 
agreement,  COt  will  transfer  its 
retained  easement  and  all  rights  and 
obligations  pentaining  to  the  assets, 
including  but  iot  limited  to  the  right  to 
maintain  and  repair  the  physical  assets 
on  the  line  to  (|CKY.  which  will 
continue  to  conduct  freight  operations 
over  the  line.' it  is  intended  that  CCKY 
will  assume  CQG's  common  carrier 
obligation,  and  that  neither  COG  nor 
GEXDT  will  ha\ie  a  common  carrier 
obligation  to  provide  freight  services 
when  the  tranfflction  is  completed.  COG 
and  CCKY  will  retain  their  existing 
interchange  ar^ngement  at 
Chattanooga, 

The  transaction  was  scheduled  to  take 
place  as  soon  ab  possible  after  the 
December  18,  ^998  effective  date  of  the 
notice  of  exemption. 

This  transaclSon  is  related  to  STB 
Finance  Docke  No.  33691,  Chattooga 
and  Chickawaiiga  Railway  Company — 
Acquisition  and  Operation  Exemption — 
Une  of  Central  of  Georgia  Railroad 
Company,  wherein  CCKY  seeks  to 
acquire  the  rigl  it  to  conduct  common 
carrier  freight  c  perations  over  the  line 
being  acquired  by  GDOT. 

If  the  notice  i  :ontains  false  or 
misleading  information,  the  exemption 


'  CDKY  current  lyjconducts 
line  pursuant  to  its 


operations  over  the 
lease  agreement  with  COG. 


is  void  ab  initio.^  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33690,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Luke 
Cousins,  Georgia  Department  of 
Transportation,  #2  Capitol  Square, 
Atlanta,  GA  30334-1002. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  31, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-278  Filed  1-7-99;  8:45  am) 

BILUNQ  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33698] 

Union  Pacific  Railroad  Company — 
Operation  Exemption — A  Line  of 
Railroad  Owned  by  the  City  of  Los 
Angeles,  CA,  Through  Its  Board  of 
Hartx)r  Commissioners 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  operate  a  rail 
line  owned  by  the  City  of  Los  Angeles, 
CA,  through  its  Board  of  Harbor 
Commissioners,  a  noncarrier.  The  0.8- 
mile  rail  line  involved  in  this 
transaction  is  located  between  milepost 
17.0  and  milepost  17.8,  in  Los  Angeles, 
and  v«ll  constitute  part  of  the  Alameda 
Rail  Corridor  (Corridor).' 

The  exemption  became  effective  on 
December  30, 1998,  but  the  exempted 
transaction  is  not  expected  to  be 
consummated  until  approximately 
March  2002.2 


^  A  motion  to  dismiss  has  been  flled  in  this 
proceeding.  The  motion  will  be  addressed  in  a 
subsequent  Board  decision. 

'  See  Alameda  Corridor  Construction 
Application.  Finance  Docket  No.  32830  (STB  served 
May  13,  1996). 

^Applicant  notes  that  the  segment  of  track 
involved  in  this  proceeding  is  located  within  the 
Port  of  Los  Angeles  and  is  currently  being  operated 
by  UP  and  The  Burlington  Northern  Santa  Fe 
Railroad  (BNSF)  without  prior  Board  authority 
pursuant  to  the  provisions  of  49  U.S.C.  10906. 
According  to  applicant,  upon  substantial 
completion  of  the  Corridor,  on  or  about  March 


UP  and  BNSF  will  operate  the  rail 
line  as  part  of  an  overall  coordination  of 
rail  operations  along  the  Corridor  that 
will  give  UP  and  BNSF  access  to 
facilities  and  terminals  in  the  Ports  of 
Los  Angeles  and  Long  Beach,  CA.^  As 
part  of  the  coordination  project,  UP  has 
concurrently  filed  a  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
33702,  L'nion  Pacific  Railroad 
Company — Trackage  Rights 
Exemption — The  Burlington  Northern 
and  Santa  Fe  Railway  Company,  to 
acquire  overhead  trackage  rights. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33698,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Antofer,  Esq.,  1416  Dodge  Street,  No. 
830,  Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  30, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-207  Filed  1-7-99;  8:45  am) 
BILUNO  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33702] 

Union  Pacific  Railroad  Company — 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over 
BNSF's  rail  line  located  between  BNSF 


2002,  the  segment  of  track  will  become  part  of  the 
Corridor,  and  at  that  time,  operations  over  the  track 
will  require  the  Board  authorization  being 
requested  in  this  proceeding. 

'BNSF  has  filed  a  separate  notice  of  exemption 
to  operate  the  line  in  STB  Finance  Docket  No. 
33700,  The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Operation  Exemption — A  Line 
ofFailroad  Owned  by  the  City  of  Los  Angeles.  CA, 
Through  its  Board  of  Harbor  Commissioners. 
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milepost  27.6  and  BNSF  milepost  28.3, 
in  Los  Angeles,  CA,  that  constitutes  a 
portion  of  the  Alameda  Rail  Corridor 
(Corridor).' 

The  transaction  was  scheduled  to  be 
consummated  on  substantial  completion 
of  the  Corridor  but  not  sooner  than  the 
December  30, 1998  effective  date  of  the 
exemption.^ 

The  trackage  rights  are  part  of  the 
overall  coordination  of  rail  operations 
along  the  Corridor  that  will  give  UP  and 
BNSF  access  to  facilities  emd  terminals 


1  The  rail  line  currently  being  constructed  by  the 
City  of  Los  Angeles  and  the  City  of  Long  Beach  on 
property  acquired  from  predecessors  of  UP  and 
BNSF.  See  Alameda  Corridor  Construction 
Application.  Finance  Docket  No.  32830  (STB  served 
May  13.  1996). 

2  Applicant  notes  that  the  trackage  rights  must  be 
effective  by  December  31,  1998  in  order  to  comply 
with  funding  requirements  for  the  Corridor 
construction  project.  In  other  related  Tilings,  UP  and 
BNSF  have  indicated  that  substantial  completion  of 
the  Corridor  is  expected  to  be  approxinnately  March 
2002. 


in  the  Ports  of  Los  Angeles  and  Long 
Beach,  CA.  This  transaction  is  related  to 
STB  Finance  Docket  No.  33698,  Union 
Pacific  Railroad  Company — Operation 
Exemption — A  Line  of  Railroad  Owned 
by  the  City  of  Los  Angeles,  CA,  Through 
its  Board  of  Harbor  Commissioners, 
wherein  UP  has  concurrently  filed  a 
verified  notice  of  exemption  to  acquire 
operating  authority  over  a  segment  of 
rail  line  owned  by  the  Port  of  Los 
Angeles  that  also  constitutes  a  portion 
of  the  Corridor. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  LC.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  LC.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 


exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33702,  must  be  filed  wjth 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  IX:  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street,  No. 
830,  Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  30, 1998. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  99-210  Filed  1-7-99;  8:45  am) 
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Vol.  64.  No.  5 

Friday,  January  8,  1999 

This  section  of 

he  FEDERAL  REGISTER             Tl 

lursday,  November  19,  1998,  make  the 

contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  tha  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxj  appear  in 
the  appropriate  document  categories 
elsewhere  in  tfie  Issue. 


following  correction: 

On  page  64358,  Table  3  should 
appears  as  follows: 


DEPARTMEMT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 
[Docket  No.  EB-RM-94-403] 
RtN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 


Conservation  Standards  for  Ciothes 
Washers 

Correction 

In  proposeq  rule  document  98-30555, 
beginning  on  page  64344,  in  the  issue  of 


Table  3.— Percentile  LCC 


Percent  e  ficiency  level 


Change  in  LCC  from  t>aseline '  shown  by  percentiles  of  the  distribution  of  results  ^  (values  in  $) 


10 


25 


50 


75 


90 


100 


Mean 


Percent 
with  LCC 
less  than 
baseline 


5 
10 
15 

20 
25 
35 
40 
45 
50 


($83) 

($232) 

($402) 

($504) 

($1,486) 

($1,997) 

($2,039) 

($2,068) 

($2,075) 


($33) 
($82) 
($140) 
($161) 
($465) 
($639) 
($649) 
($606) 
($617) 


($24) 

($55) 

($90) 

($98) 

($303) 

($408) 

($412) 

($365) 

($374) 


($16) 

($36) 

($55) 

($55) 

($164) 

($211) 

($207) 

($155) 

($156) 


($11) 
($23) 
($33) 
($26) 
($67) 
($59) 
($64) 
$9 
$6 


($8) 
($15) 
($19) 

$10 
$4 

$79 

$75 
$159 
$153 


($2) 
$13 
$63 
$129 
$137 
$570 
$645 
$666 
$571 


($19) 

($43) 

($68) 

($67) 

($205) 

($252) 

($253) 

($199) 

($204) 


100.0 
99.5 
95.6 
86.7 
89.2 
83.4 
83.7 
73.6 
74.2 


'  The  baselin^  LCC,  based  on  SWA  of  ttie  most  likely  costs,  is  $1,554. 

2  For  sample  size  of  10,000  trials.  Energy  price  trends  are  for  AEG  1998.  Operating  costs  include  water  prices.  No  escalator  is  assumed  for 
water  price. 
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(FR  Doc.  C8-30555  Filed  1-7-99;  8:45  am) 
BILUNO  CODE  1«0»-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  and 
Opening  of  Comment  Period  for  an 
Envrionmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Delmarva  Fox  Squirrel  in 
Association  wiht  Home  Port  on 
Winchester  Creek  Development 
Project,  Queen  Anne's  County, 
Maiyland 

Correction 

In  notice  document  98-34673, 
beginning  on  page  72321,  in  the  issue  of 


Thursday,  IDecember  31, 1998,  make  the 
following  correction: 

On  page  72321,  in  the  second  column, 
under  the  heading  DATES:,  in  the  fifth 
line,  "February  1, 1999"  should  read 
"February  5.  1999". 
[FR  Doc.  C8-34673  Filed  1-7-99;  8:45  am) 
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Part  II 

Department  of 
Agriculture 

Forest  Service 

Department  of  the 
Interior 

Fish  and  Wildiife  Service 

36  CFR  Part  242 

50  CFR  Part  100 

Subsistence  Management  Regulations  for 

Public  Lands  in  Alaslca,  Subparts  A,  B, 

C,  and  D,  Redefinition  to  Include  Waters 

Subject  to  Subsistence  Priority;  Final 

Rule 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Servil 
36  CFR  Part  242 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  100 
RIN  101&-AD48 

Subsistence  Management  Regulations 
for  Public  Lainds  in  Alaska,  Subparts  A, 
B,  C,  and  D,  Redefinition  to  Include 
Waters  Subject  to  Subsistence  Priority 

AGENCY:  Forqst  Service,  Agriculture;  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION;  Finalj  rule. 

SUMMARY:  This  rule  amends  the  scope 
and  applicability  of  the  Federal 
Subsistence  Management  Program  in 
Alaska  to  include  subsistence  activities 
occurring  on  inland  navigable  waters  in 
which  the  Uijited  States  has  a  reserved 
water  right  aid  to  identify  specific 
Federal  landjinits  where  reserved  water 
rights  exist.  The  amendments  also 
extend  the  Federal  Subsistence  Board's 
management  jto  all  Federal  lands 
selected  und*r  the  Alaska  Native  Claims 
Settlement  Ap  and  the  Alaska 
Statehood  Adt  emd  situated  within  the 
boundaries  of  a  Conservation  System 
Unit,  National  Recreation  Area.  National 
Conservation  Area,  or  any  new  national 
forest  or  forest  addition,  until  conveyed 
to  the  State  of  Alaska  or  an  Alaska 
Native  Corporation,  as  required  by  the 
Alaska  National  Interest  Lands 
Conservation- Act  (ANILCA).  In 
addition,  the  amendments  specify  that 
the  Secretari^  are  retaining  the 
authority  to  determine  when  hunting, 
fishing  or  trapping  activities  taking 
place  in  Alaska  off  the  public  lands 
interfere  with  the  subsistence  priority 
on  the  publici  lands  to  such  an  extent  as 
to  result  in  a  failure  to  provide  the 
subsistence  priority  and  to  take  action  to 
restrict  or  eliitiinate  the  interference. 
The  Etefwrtments  also  provide  the 
Federal  Subsistence  Board  with 
authority  to  investigate  and  make 
recommendal|ions  to  the  Secretaries 
regarding  the  ipossible  existence  of 
additional  Federal  reservations.  Federal 
reserved  watar  rights  or  other  Federal 
interests,  including  those  which  attach 
to  lands  in  wfcich  the  United  States  has 
less  than  fee  ownership.  The  regulatory 
amendments  tonform  the  Federal 
subsistence  n^anagement  regulations  to 
the  court  deciee  issued  in  State  of 
Alaska  v.  Babbitt.  72  F.3d  698  (9th  Cir. 
1995)  cerf  defied  517  U.S.  1187  (1996). 


The  rule  includes  updated  Customary 
and  Traditional  Use  Exterminations  and 
annual  seasons  and  harvest  limits  for 
fisheries.  This  rulemaking  also  responds 
to  the  Petitions  for  Rulemaking 
submitted  by  the  Northwest  Arctic 
Regional  Council  al.  on  April  12, 1994, 
and  the  Mentasta  Village  Council,  al.  on 
July  15,  1993. 

DATES:  Sections .1  through .24 

are  effective  October  1, 1999.  Sections 

.26  and .27  are  effective 

October  1, 1999  through  February  29, 

2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chair,  Federal  Subsistence  Board,  c/o 

U.S.  Fish  and  Wildlife  Service,  Thomas 

H.  Boyd,  (907)  786-3888.  For  questions 

specific  to  National  Forest  System 

lands,  contact  Ken  Thompson,  Regional 

Subsistence  Program  Manager,  USDA, 

Forest  Service,  Alaska  Region,  (907) 

271-2540. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Subsistence  Board 
assumed  subsistence  management 
responsibility  for  public  lands  in  Alaska 
in  1990,  after  the  Alaska  Supreme  Court 
ruled  in  McDoweU  v.  State  of  Alaska, 
785  P.2d  1  (Alaska.  1989),  reh'g  denied 
(Alaska  1990),  that  the  rural  preference 
contained  in  the  State's  subsistence 
statute  violated  the  Alaska  Constitution. 
This  ruling  put  the  State's  subsistence 
program  out  of  compliance  with  Title 
VIII  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (.ANILCA)  and 
resulted  in  the  Secretaries  assuming 
subsistence  management  on  the  public 
lands  in  Alaska.  The  "Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Final 
Temporary  Rule"  was  published  in  the 
Federal  Register  (55  FR  27114-27170) 
on  June  29,  1990.  The  "Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska;  Final  Rule"  was 
published  in  the  Federal  Register  (57 
FR  22940-22964)  on  May  29, 1992. 

In  both  cases,  tlie  rule  "generally 
excludes  navigable  waters"  from 
Federal  subsistence  management,  55  FR 
27114,  27115  (1990);  57  FR  22940, 
22942  (1992).  In  a  lawsuit  consolidated 
with  Alaska  v.  Babbitt,  plaintiff  Katie 
John  challenged  these  rules,  arguing  that 
navigable  waters  are  properly  included 
within  the  definition  of  "public  lands" 
set  out  in  ANILCA.  At  oral  argument 
before  the  United  States  District  Court 
for  Alaska,  the  United  States  took  the 
position  that  Federal  reserved  water 
rights  which  encompass  the  subsistence 
purpose  are  public  lands  for  purposes  of 
ANILCA.  The  United  States  Court  of 
Appeals  for  the  Ninth  Circuit 


subsequently  held:  "[T|he  definition  of 
public  lands  includes  those  navigable 
waters  in  which  the  United  States  has 
an  interest  by  virtue  of  the  reserved 
water  rights  doctrine."  Alaska  v. 
Babbitt,  72  F.3d  at  703-704.  In  the 
course  of  its  decision,  the  Ninth  Circuit 
also  directed:  "(Tlhe  federal  agencies 
that  administer  the  subsistence  priority 
are  responsible  for  identifying  those 
waters."  Id.  at  704. 

These  amendments  conform  the 
Federal  subsistence  management 
regulations  to  the  Ninth  Circuit's  ruling 
in  Alaska  v.  Babbitt.  As  the  Ninth 
Circuit  directed,  this  document 
identifies  Federal  land  units  in  which 
reserved  water  rights  exist.  These  are 
"public  lands"  under  the  Ninth  Circuit's 
decision  in  Alaska  v.  Babbitt  and  thus 
are  subject  to  the  Federal  subsistence 
priority  in  Title  VIII  of  ANILCA.  The 
amendments  also  provide  the  Federal 
Subsistence  Board  with  clear  authority 
to  administer  the  subsistence  priority  in 
these  waters. 

This  Final  Rule  is  not  effective  until 
October  1,  1999,  in  accordance  with 
language  contained  in  the  Omnibus 
Appropriations  Bill  for  FY99,  which 
prohibits  the  implementation  and 
enforcement  of  regulations  related  to 
expanded  jurisdiction  for  subsistence 
management  until  October  1,  but  does 
allow  publication  of  this  rule.  However, 
should  the  Secretary  of  the  Interior 
certify  before  October  1,  1999,  that  the 
Alaska  State  Legislature  has  passed  a 
bill  or  resolution  to  amend  the 
Constitution  of  the  State  of  Alaska,  that, 
if  approved  by  the  electorate,  would 
enable  the  implementation  of  State  laws 
consistent  with  and  which  provide  for 
the  definition,  preference,  and 
participation  described  in  Sections  803, 
804,  and  805  of  ANILCA,  then  these 
regulations  will  be  held  in  abeyance 
until  December  1,  2000,  and  a  timely 
document  will  be  published  in  the 
Federal  Register  delaying  the  effective 
date. 

On  July  15, 1993,  the  Mentasta  Village 
Council,  Native  Village  of  Quinhagak, 
Native  Village  of  Goodnews  Bay,  Alaska 
Federation  of  Natives,  Alaska  Inter- 
tribaLCouncil,  RurAL  CAP,  Katie  John, 
Doris  Charles,  Louie  Smith  and  Annie 
Cleveland  filed  a  "Petition  for 
Rulemaking  by  the  Secretaries  of 
Interior  and  Agriculture  that  Navigable 
Waters  and  Federal  Reserved  Waters  are 
'Public  Lands'  Subject  to  Title  VIII  of 
ANILCA's  Subsistence  Priority."  On 
April  12, 1994,  the  Northwest  Arctic 
Regional  Council,  Stevens  Village 
Council,  Kawerak.  Inc..  Copper  River 
Native  Association.  Alaska  Federation 
of  Natives.  Alaska  Inter-tribal  Council, 
RurAL  CAP  and  EHnyee  Corporation 
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filed  a  "Petition  for  Rule-Making  by  the 
Secretaries  of  Interior  and  Agriculture 
that  Selected  But  Not  Conveyed  Lands 
Are  To  Be  Treated  as  Public  Lands  for 
the  Purposes  of  the  Subsistence  Priority 
in  Title  VIII  of  ANILCA  and  that  Uses 
oaNon-Public  Lands  in  Alaska  May  Be 
Restricted  to  Protect  Subsistence  Uses 
on  Public  Lands  in  Alaska."  A  Request 
for  Comments  on  this  Petition  was 
published  at  60  PR  6466  (1995).  This 
rule  also  responds  to  both  petitions  for 
rulemaking. 

Federal  Subsistence  Regional  Advisory 
Councils 

Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council. 
The  Regional  Councils  provide  a  forum 
for  rural  residents  with  personal 
knowledge  of  local  conditions  and 
resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent 
geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 

Public  Review  and  Conunent 

The  Secretaries  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
(61  FR  15014)  on  April  4, 1996,  and 
during  May  and  June  held  eleven  public 
hearings  around  Alaska  to  solicit 
comments  on  the  Advance  Notice.  On 
December  17, 1997,  the  Secretaries 
published  a  Proposed  Rule  (62  FR 
66216)  and  held  31  public  hearings 
around  the  State,  as  well  as  soliciting 
input  from  the  ten  Federal  Regional 
Subsistence  Advisory  Councils.  The 
Proposed  Rule  was  also  available  for 
review  through  the  Office  of  Subsistence 
Management's  home  page  at  http:// 
www.r7.fws.gov/asm/home.html. 

In  addition  to  the  oral  testimony 
received  at  the  public  hearings  and 
Regional  Council  meetings,  we  received 
an  additional  74  written  comments.  The 
comments  received  both  in  writing  and 
during  the  hearings  provided  the 
agencies  with  a  sense  of  how  the  public 
viewed  the  general  jurisdictional 
concepts  and  practical  implementation 
aspects  of  the  rule. 

Analysis  of  Federal  Subsistence 
Regional  Advisory  Councils'  Comments 

The  ten  Regional  Councils  were  given 
an  opportunity  to  comment  on  a  draft  of 
the  Proposed  Rule  during  their  regular 
meetings  in  the  fall  of  1997,  and  then 


again  on  the  Proposed  Rule  itself  during 
their  winter  1998  meetings.  This  section 
summarizes  the  comments  received 
from  the  Councils  and  our  analysis  of 
those  comments. 

Southeast  Regional  Council — Some 
Council  members  expressed  a  need  to 
include  under  Federal  jurisdiction  all 
lands  and  waters  originally  included  in 
the  proclamation  establishing  the 
Tongass  National  Forest,  including  the 
marine  waters.  This  issue  is  the  subject 
of  pending  litigation,  Peratrovich  v. 
United  States,  A92-734  (D-AK); 
therefore,  the  Final  Rule  will  not  be 
modified  to  include  the  marine  waters 
within  the  original  proclamation  area. 

Southcentral  Regional  Council — The 
Regional  Council  asked  a  number  of 
questions  but  had  no  recommendations. 

Kodiak/Aleutians  Regional  Council — 
The  Regional  Council  expressed 
concern  regarding  the  loss  over  time  of 
subsistence  marine  resources.  It  did  not 
make  any  formal  recommendation  on 
the  Proposed  Rule.  The  regulations 
clearly  identify  which  marine  waters  are 
under  Federal  jurisdiction  by  referring 
to  the  original  Federal  Register 
publications  delineating  boundaries  of 
the  listed  Federal  land  units.  The  issue 
of  expanding  the  Federal  jurisdiction  to 
other  marine  waters  outside  the  listed 
Federal  land  units  is  beyond  the  scope 
of  this  rule. 

Bristol  Bay  Regional  Council — The 
Council  expressed  concern  that 
customary  and  traditional  use 
determination  findings  for  some 
communities  need  to  be  revised  and  that 
wording  on  the  take  of  rainbow  trout 
and  steelhead  should  be  revised. 
Additional  concern  was  expressed  about 
how  to  deal  with  the  definition  of 
customary  trade  and  implementing 
regulations.  Changes  to  the  customary 
and  traditional  use  determinations  and 
taking  regulations  on  rainbow  trout 
would  be  more  appropriately  handled  as 
proposals.  This  suggestion  should  be 
submitted  to  the  Federal  Subsistence 
Board  for  consideration  as  a  proposal 
during  a  standard  regulatory  cycle  for 
fish  proposals.  We  did  modify  the 
customary  trade  regulations  slightly  to 
clarify  them,  but  have  not  included  a 
definition  of  "significant  commercial 
enterprise"  or  placed  any  dollar  limits 
on  an  allowable  level  of  customary 
trade.  The  regulations  in  this  rule 
clearly  limit  the  sale  of  subsistence- 
caught  fish  to  customary  and  traditional 
practices.  We  agree  with  the 
commentors  who  said  that  specific 
decisions  on  customary  trade  should  be 
made  at  the  local  level.  We  anticipate 
working  closely  with  Regional  Advisory 
Councils  to  identify  where  specific 
limits  should  be  implemented.  These 


limits  may  vary  in  different  regions  of 
the  State. 

Yukon-Kuskokwim  Delta  Regional 
Council — The  Regional  Council 
suggested  more  publicity  clarifying  the 
program,  particularly  in  smaller,  coastal 
villages  and  a  publicity  effort  to  let 
people  know  what  is  going  to  happen 
before  it  actually  does.  After 
publication,  a  condensed  easy-to-read 
booklet  with  the  regulations  will  be 
prepared  and  distributed  to  the  public. 
The  field  offices  of  the  Federal  agencies 
that  are  a  part  of  the  Federal  Subsistence 
Board  will  make  this  regulation,  and 
information  about  the  Federal  program, 
available  to  villages  within  their  areas. 

Western  Interior  Regional  Council — 
The  Council  expressed  concern 
regarding  the  regulations  addressing 
customary  trade  and  the  necessity  to 
provide  for  ongoing  practices;  also  the 
necessity  to  prevent  wanton  waste.  We 
have  added  language  prohibiting 
wanton  waste  of  subsistence-taken  fish 
and  shellfish.  We  did  modify  the 
customary  trade  regulations  slightly  to 
clarify  them,  but  have  not  included  a 
definition  of  "significant  commercial 
enterprise"  or  placed  any  dollar  limits 
on  an  allowable  level  of  customary 
trade.  The  regulations  in  this  rule 
clearly  limit  the  sale  of  subsistence- 
caught  fish  to  customary  and  traditional 
practices.  We  agree  with  the 
commentors  who  said  that  specific 
decisions  on  customary  trade  should  be 
made  at  the  local  level.  We  anticipate 
working  closely  with  Regional  Advisory 
Councils  to  identify  where  specific 
limits  should  be  implemented.  These 
limits  may  vary  in  different  regions  of 
the  State. 

Seward  Peninsula  Regional  Council — 
The  Regional  Council  asked  a  number  of 
questions  but  had  no  recommendations. 

Northwest  Arctic  Regional  Council — 
The  Regional  Council  had  one 
recommendation:  to  eliminate  a 
subsistence  fishing  closure  where  no     . 
similar  sport  closure  currently  exists.    '* 
Recommendations  for  specific  closures 
would  be  more  appropriately  handled  as 
proposals.  This  suggestion  should  be 
submitted  to  the  Federal  Subsistence 
Board  for  consideration  as  a  proposal 
during  a  standard  regulatory  cycle  for 
fish  proposals. 

Eastern  Interior  Regional  Council — 
The  Council  expressed  concern 
regarding  restrictions  on  customary 
trade.  They  asked  that  sections  be 
rewritten  to  allow  subsistence  harvest 
by  commercial  license  holders,  and  also 
recommended  that  agreements  be  made 
for  local  harvest  data  collection,  and 
recommended  that  the.  "two  basket" 
restriction  for  fishwheeJs  not  apply  to 
the  Yukon,  Kuskokwim.  Tanana,  and 
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Copper  Riveils.  The  existing  regulations 
already  authorize  the  Board  to  enter  into 
cooperative  aigreements  for  harvest  data 
collection.  T(e  recommendation  related 
to  the  "two  basket"  restriction  for 
fishwheels  wjould  be  more  appropriately 
handled  as  a  proposal.  This  suggestion 
should  be  submitted  to  the  Federal 
Subsistence  Board  for  consideration  as  a 
proposal  during  a, standard  regulatory 
cycle  for  fish  proposals.  We  did  modify 
the  customary  trade  regulations  slightly 
to  clarify  thein,  but  have  not  included 
a  deRnition  c  f  "significant  commercial 
enterprise"  or  placed  any  dollar  limits 
on  an  allowaple  level  of  customary 
trade.  The  regulations  in  this  rule 
clearly  limit  ^he  sale  of  subsistence- 
caught  fish  td  customary  and  traditional 
practices.  Wq  agree  with  the 
commentors  Who  said  that  specific 
decisions  on  customary  trade  should  be 
made  at  the  lt>cal  level.  We  anticipate 
working  closely  with  Regional  Advisory 
entify  where  specific 
be  implemented.  These 
in  different  regions  of 


Councils  to  i 
limits  shoul 
limits  may  v; 
the  State. 
North  Slo 


Regional  Council — The 
Regional  Courcil  comments  centered 
around  not  cheating  any  more 
restrictions  oh  the  Inupiaq  way  of  life. 
The  Council  recommended  that  the  C  & 
T  restriction  J^or  Unit  26(B)  be  stated 
more  clearly  ^s  "except  for  those  living 
in  Prudhoe  Bay  and  other  oil  industry 
complexes."  pianges  to  the  customary 
and  traditional  use  determinations 
would  be  more  appropriately  handled  as 
proposals.  This  suggestion  should  be 
submitted  to  the  Federal  Subsistence 
Board  for  codsideration  as  a  proposal 
during  a  standard  regulatory  cycle  for 
fish  proposal^. 

Analysis  of  Pjublic  Comments 

General  Comfiients 

Several  commentors  questioned  the 
.adequacy  of  tpe  Environmental 
Assessment,  ^d  suggested  that  it 
significantly  understated  the  economic 
impacts  of  th0  Proposed  Rule, 
particularly  because  of  "customary 
trade"  provisions  of  the  rule.  One 
commentor  s^id  that  there  should  be  an 
economic  co^-benefit  analysis  done, 
and  another  aaid  that  the  Proposed  Rule 
was  in  violatijon  of  the  Regulatory 
Flexibility  Act,  because  no  regulatory 
flexibility  analysis  was  performed.  The 
Final  Rule  is  not  expected  to  have  a 
significant  impact  on  either  the  physical 
environment  pr  the  socio-economic 
activities  generated  by  Alaska's 
fisheries.  For  (the  most  part,  this  rule 
continues  prel-existing  subsistence 
harvest  activi  ies  at  a  level  already 
occurring  un<  er  State  management.  If 


there  is  any  additional  reallocation  of 
fish  or  wildlife  resources  to  subsistence 
users  adopted  in  future  annual 
regulations,  it  will  likely  be  a  relatively 
minor  additional  percentage  of  the  fish 
harvested  annually  for  other  purposes  in 
Alaska.  ANILCA  Title  VIII  does  not 
require  a  cost-benefit  analysis,  nor  does 
NEPA  require  such  an  analysis  in  the 
Environmental  Assessment.  Federal 
subsistence  management  under  Title 
VIII  of  ANILCA  will  be  designed  to 
protect  existing  customary  and 
traditional  subsistence  uses,  including 
ongoing  customary  trade  which  may  not 
be  sanctioned  by  existing  State 
regulations.  It  is  not  the  intent  of  these 
regulations  to  encourage  new 
subsistence  fisheries.  Because  of  this, 
the  Departments  certify  that  the 
proposed  action  represented  by  this 
final  rulemaking  will  not  have  a 
significant  effect  on  small  entities  and  a 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  is 
not  required. 

One  commentor  said  that  the 
Proposed  Rule  violated  Executive  Order 
12612,  stating  that  it  requires  Federal 
agencies  to  examine  the  authority 
supporting  any  Federal  action  to  limit 
the  policy-making  discretion  of  the 
states.  The  Final  Rule  clearly  complies 
with  Executive  Order  12612,  since  it  is 
implementing  the  U.S.  Ninth  Circuit 
Court  of  Appeals  decision  in  State  of 
Alaska  v.  Babbitt.  72  F.3d  698  (9th  Cir. 
1995)  cert  denied  517  U.S.  1187  (1996). 

One  commentor  said  that  the 
Proposed  Rule  violated  Executive  Order 
12866,  stating  that  it  requires  Federal 
agencies  to  seek  special  involvement  of 
those  expected  to  be  burdened  by  any 
regulation,  specifically  State  officials, 
and  stated  that  such  involvement  has 
not  occurred.  This  rule  does  not  impose 
any  new  requirements  on  the  State  of 
Alaska.  The  Board  has  worked  closely 
with  the  State  of  Alaska  since  the 
inception  of  Federal  subsistence 
management  in  1990  and  has  continued 
to  do  so  throughout  the  development  of 
this  rule.  Cooperative  agreements  and 
cooperative  management  efforts  with 
the  State  are  beneficial  to  both  parties 
and  are  ongoing. 

The  same  commentor  suggested  the 
proposed  rule  also  violated  Executive 
Order  12988,  stating  that  it  requires 
regulations  be  written  to  minimize 
litigation  and  to  provide  a  clear  legal 
standard  for  affected  conduct.  Several 
provisions  of  the  proposed  rule  have 
been  modified  in  this  final  rule  to 
clarify  the  legal  standard  for  conduct. 
However,  other  provisions  are 
unchanged  in  order  to  create  a 
regulatory  framework  that  will 
implement  the  subsistence  priority 


mandates  of  ANILCA  Title  VIII, 
minimize  socio-economic  impacts,  and 
ensure  that  resource  conservation 
standards  in  ANILCA  are  met. 

One  commentor  said  that  these 
regulations  should  comply  with  the 
Clean  Water  and  Antidegredation  Acts. 
These  regulations  are  consistent  with 
the  Clean  Water  Act  and  all  other 
Federal  laws. 

One  commentor  recommended  that 
the  Federal  Subsistence  Board  adopt  an 
expedited  process  so  that 
recommendations  for  regulatory  changes 
could  be  adopted  for  the  1999  fishing 
season.  The  Board  can  not  do  this, 
because  of  the  existence  of 
Congressional  limitations  on 
implementation.  Legislation  enacted  in 
October  1998  restricts  implementation 
of  these  regulations  until  October  1, 
1999. 

One  commentor  recommended  that 
the  government  should  hire  locally  to 
manage  the  fisheries.  The  Federal 
agencies  that  are  members  of  the  Federal 
Subsistence  Board  will  utilize  the  local 
hire  authority  of  ANILCA  to  the 
maximimi  extent  possible  when  hiring 
personnel  to  work  in  the  Federal 
program. 

One  commentor  suggested  that  the 
regulations  needed  to  be  written  in 
plainer  language  and  that  the  Federal 
Subsistence  Board  should  send 
representatives  to  villages  to  explain 
them  before  the  regulations  go  into 
effect.  The  regulations  have  been 
significantly  re-written  to  put  them  in  to 
plain  language.  After  publication  a 
condensed  easy  to  read  booklet  with  the 
regulations  will  be  prepared  and 
distributed  to  the  public.  The  Board  has 
made  considerable  effort  to  provide 
information  about  the  expanded  Federal 
fishery  management  program  through 
numerous  public  hearings,  regional 
advisory  council  meetings,  press 
releases,  and  wide  dissemination  of 
information  to  an  extensive  mailing  list. 
This  final  regulation  will  be  mailed  to 
over  2700  individuals  and  organizations 
in  Alaska.  The  field  offices  of  the 
Federal  agencies  that  are  a  part  of  the 
Federal  Subsistence  Board  will  make 
this  regulation,  and  information  about 
the  Federal  program,  available  to 
villages  within  their  areas. 

One  commentor  said  that  there  was 
no  Alaska  Native  organization  listed  as 
being  involved  in  the  drafting  of  the 
proposed  rule.  Native  organizations 
throughout  the  State  have  had  an 
opportunity  to  provide  input  on  this 
rule  a  number  of  times — after  the 
issuance  of  the  Advanced  Notice  of 
Proposed  Rulemaking  (April  4,  1996), 
during  Regional  Advisory  Council 
meetings  held  throughout  the  State  in 
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the  fall  of  1997,  during  a  120-day  public 
comment  period  after  the  publication  of 
the  proposed  rule  on  December  17, 
1997,  and  during  31  public  hearings  and 
10  Regional  Advisory  Council  meetings 
held  aroimd  the  State  during  that  public 
comment  period.  In  addition,  as  a 
member  of  the  Federal  Subsistence 
Board,  the  Bureau  of  Indian  Affairs  has 
been  directly  involved  in  the  drafting  of 
the  Proposed  Rule  and  this  Final  Rule. 

Subpart  A — General  Provisions 

.2  Authority. 

One  commentor  asked  how  the  Pacific 
Salmon  Treaty  with  Canada  fit  in  with 
these  regulations.  These  regulations  are 
consistent  with  all  existing  treaties. 

.3  Applicability  and  scope. 

The  suggestion  was  made  to  include 
navigable  waters  on  BLM  lands.  BLM 
lands  set  aside  for  specific  purposes, 
such  as  Steese  and  White  Mountains 
Conservation  Areas,  have  Federal 
reserved  water  rights  and  are  included 
within  the  scope  of  these  regulations. 
Other  BLM  lands  are  general  public 
domain  lands  without  specific  piirposes 
and  do  not  have  reserved  water  rights. 

Several  commentors' suggested  that 
waters  with  Federal  subsistence 
jiuisdiction  should  be  delineated  the 
same  for  Forest  Service  lands  as  they  are 
for  Department  of  the  Interior  lands,  and 
that  Federal  jurisdiction  should  be 
extended  to  include  the  marine  waters 
identified  in  the  1907  Tongass  National 
Forest  Proclamation.  The  Final  Rule  has 
been  modified  from  the  Proposed  Rule 
so  that  the  definition  of  inland  waters 
covered  imder  this  rule  is  consistent  for 
Forest  Service  and  DOI  waters.  The 
Federal  subsistence  jurisdiction  asserted 
in  the  Final  Rule  applies  to  waters 
where  the  Federal  government  holds  a 
reserved  water  right  or  holds  title  to  the 
waters  or  submerged  lands.  A  Federal 
water  right  exists  in  inland  waters 
within  or  adjacent  to  Federal 
conservation  system  units  and  national 
forests.  The  question  of  Federal 
jurisdiction  over  marine  waters 
included  in  the  Tongass  Proclamation  is 
the  subject  of  pending  litigation  in 
Peratrovich  v.  United  States,  A92-734 
(D.  AK),  and  therefore  those  marine 
waters  are  not  included  in  this  rule. 

Five  commentors  suggested  that  the 
scope  of  the  Federal  fishery 
management  should  be  extended  to 
include  waters  on  Native  corporation 
lands  or  to  include  all  navigable  waters 
within  the  state  of  Alaska.  To  do  so 
would  improperly  extend  the  scope  of 
the  Federal  program  beyond  the  scope 
of  Title  Vm  of  ANILCA  or  the  direction 
of  the  Ninth  Circuit  Court  in  the  Katie 


John  decision.  In  Title  VIII  Congress 
mandated  the  implementation  of  a 
subsistence  priority  on  Federal  public 
lands.  Native  corporation  and  other 
non-Federal  lands  and  waters  located 
beyond  the  boundaries  of  the 
conservation  system  units  and  other 

areas  specified  in  § .3  do  not  fall 

within  the  scope  of  Title  Vin.  In  the 
Katie  John  decision,  the  Ninth  Circuit 
Court  ruled  that  the  Federal  program 
should  include  those  waters  where  the 
Federal  government  retains  a  reserved 
water  right.  Those  waters  are  identified 
in  § .3  of  this  rule. 

Two  commentors  questioned  the 
inclusion  of  inland  waters  adjacent  to 
conservation  system  unit  boimdaries 
within  the  scope  of  Federal  subsistence 
jurisdiction,  and  also  questioned  the 
inclusion  of  waters  on  inholdings 
within  those  unit  boundaries.  We  have 
determined  that  a  Federal  reserved 
water  right  exists  in  those  waters  and 
that  their  inclusion  is  necessary  for 
effective  management  of  subsistence 
fisheries.  Therefore,  they  are  included. 

One  commentor  said  that  waters 
flowing  through  or  adjacent  to  Native 
allotments  should  be  subject  to  the 
Federal  subsistence  jurisdiction.  Many 
Native  allotments  are  within  the 
boundaries  of  the  Federal  lands 

identified  in  § .3  of  this  rule,  and 

therefore  waters  flowing  through  or 
adjacent  to  those  allotments  are  subject 
to  a  Federal  reserved  water  right  and 
Federal  subsistence  jurisdiction. 
However,  Native  allotments  falling 
outside  of  the  lands  and  waters 

identified  in  § .3  are  not  included. 

Whether  there  are  Federal  reserved 
water  rights  associated  with  any  of  these 
small,  scattered  parcels  would  have  to 
be  determined  on  a  case-by-case  basis. 
These  regulations  contain  a  process  for 
the  Board  to  make  reconmnendations  to 
the  Secretaries  for  additions,  if 
necessary. 

One  commentor  said  that  the 
proposed  regulations  did  not  address 
problems  with  sport  fishing  lodges  in 
the  Togiak  drainage,  or  with  other  issues 
related  to  sport  and  commercial  fishing 
or  pollution  of  spawning  grounds.  This 
rule  provides  an  opportimity  for,  and 
regulates,  subsistence  himting,  trapping, 
and  fishing  only.  As  such,  the 
regulations  do  not  contain  specific 
provisions  for  sport  or  commercial 
fishing.  However,  the  impacts  of  all 
fishery  allocations  and  harvests  were 
considered  in  the  preparation  of  this 
Final  Rule,  and  will  be  considered  in 
the  aimual  review  of  Subpart  D 
regulations. 

One  commentor  said  that  lakes  shoiUd 
be  included  within  the  Federal  program, 
and  specifically  mentioned  Teshekpuk 


Lake.  One  commentor  recommended 
that  the  Delta  River,  all  of  the  Guikana 
River,  Tiekel  River  and  Little  Tonsina 
River  should  be  included  in  the  Federal 
program.  All  inland  waters  (including 
lakes  and  rivers)  within  and  adjacent  to 

the  areas  identified  in  § .3  of  this 

rule  are  included  in  the  Federal 
subsistence  jurisdiction.  Teshekpuk 
Lake  is  included.  Those  portions  of  the 
above-named  rivers  that  are  included 
within  or  adjacent  to  the  txjundaries  of 

the  units  identified  in  § .3  of  these 

regulations  are  included  within  the 
Federal  subsistence  jurisdiction;  any 
waters  falling  outside  of  the  units 
identified  are  not  included. 

Two  commentors  said  that  Glacier 
Bay  National  Park  should  be  included  in 
these  regulations.  When  Congress 
passed  ANILCA,  it  stated  (in  Sections 
203  and  1314(c))  that  subsistence  uses 
are  permitted  only  in  those  national 
park  or  national  monument  areas  where 
specifically  authorized  by  the  Act. 
Subsistence  uses  in  Glacier  Bay 
National  Park  were  not  specifically 
permitted  by  the  Act,  and  can  therefore 
not  be  authorized  by  these  regulations. 

One  commentor  noted  that  this  rule 
would  not  protect  subsistence 
opportunities  on  Native  corporation 
lands.  This  is  correct,  since  Native 
corporation  lands  (which  have  been 
conveyed  or  interim  conveyed  to 
corporations)  are  no  longer  Federal 
lands  and  thus  not  within  the  scope  of 
the  subsistence  priority  of  ANILCA. 
However,  any  inland  waters  located 
within  or  adjacent  to  the  external 
boundaries  of  the  luiits  identified  in 

§ .3  will  fall  within  Federal 

subsistence  jurisdiction. 

Numerous  commentors  said  that  the 
proposed  rule  did  not  clearly  identify 
where  the  proposed  rule  would  apply, 
particularly  with  regards  to  marine 
waters.  The  same  commentors  also  said 
that  there  were  specific  regulations 
regarding  the  taking  of  fish  and  shellfish 

in  §§ .26  and  27  of  this  rule  that 

related  to  fisheries  where  there  did  not 
appear  to  be  any  Federal  waters  or 
reserved  water  rights.  The  Final  Rule 
lists  the  Federal  land  units  where  the 

rule  will  apply  in  § .3.  Pursuant  to 

Section  103  of  ANILCA,  maps  and 
detailed  legal  descriptions  of  the 
boundaries  of  those  National  Park 
Service  and  Fish  and  Wildlife  Service 
imits  were  published  in  the  Federal 
Register,  including  descriptions  of  the 
boundaries  of  units  of  the  National 
Wildlife  Refuge  System  which  include 
marine  waters.  See  48  FR  7890 
(February  24. 1983)  (Boundaries  of 
National  Wildlife  Refuges  in  Alaska);  57 
FR  45166  (September  30,  i992) 
(Boundaries  of  National  Park  System 
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Units  in  Alaska).  These  legal 
descriptions  and  maps  speciBcally 
identify  the  Marine  areas  where  the  rule 
will  apply.  We  also  reviewed  all  the 

specific  regulations  found  in  §§ .26 

and  27  and  Removed  any  regulations 
that  did  not  ppply  to  Ifmds  or  waters 

identified  in|  § .3. 

One  comiientor  said  that  halibut  and 
seagull  eggs  should  be  included  in  the 
Federal  subsistence  program.  While 
these  regula^ons  only  apply  to 
relatively  fe^v  marine  waters  (see  the  list 

of  marine  witers  in  § .3),  fish  within 

those  waters  are  subject  to  the 
subsistence  priority  and  regulations  for 
the  subsistence  harvest  of  halibut  and 
other  fish  will  be  included  for  those 
waters.  As  f0r  seagull  eggs,  the  harvest 
of  migratory  ibirds  (including  seagull 
eggs)  is  not  iticluded  within  the  Federal 
subsistence  tianagement  program. 
Harvest  of  nligratory  birds  falls  under 
the  Migratory  Bird  Treaty  Act  and  its 
implementing  regulations. 

.4  Definitions. 


One  comxnentor  said  that  the 
definition  of]  "conservation  of  healthy 
populations  pf  fish  and  wildlife" 
appears  to  ci^ntradict  Section  815  of 
ANILCA.  The  definition  was  not 
amended  in  these  regulations.  Section 
815  states,  iii  part,  that  nothing  in  Title 
Vm  permits  a  level  of  subsistence  uses 
of  fish  and  wjildlife  in  a  conservation 
system  unit  |o  be  inconsistent  with  the 
conservation  of  healthy  populations  (or 
inconsistent  |with  natural  and  healthy 
populations  within  a  national  park  or 
monument).  The  existing  definition  in 
this  section  simply  defines  the  phrase 
found  in  Sec^on  815,  but  does  not 
contradict  on  supersede  it. 

One  commientor  said  that  the  existing 
definition  of  the  word  "family"  would 
permit  sharing  of  subsistence  resources 
outside  the  household,  and  thereby 
expand  subsistence  uses.  Section  803  of 
ANILCA  specifically  includes  "sharing 
for  personal  or  family  consumption" 
within  the  d#finition  of  "subsistence 
uses".  Permitting  the  sharing  of 
subsistence  resources  outside  the 
household  \a^11  not  expand  ciirrent 
levels  of  subsistence  harvest,  since  such 
sharing  has  ailways  been  a  customary 
and  traditional  practice.  The  definition 
was  not  amended  by  these  regulations. 

Two  comn^entors  said  that  the  Federal 
subsistence  jiirisdiction  should  be 
extended  to  federal  lands  which  have 
been  selected,  but  not  yet  conveyed,  to 
Native  corporations  or  the  State  of 
Alaska,  incliiding  those  lands  classified 
as  over-selections.  Two  other 
commentors  objected  to  the  inclusion  of 
selected  lanc^  within  the  program. 
While  selected  lands  do  not  fall  within 


the  definition  of  "public  lands"  found 
in  ANILCA,  section  906(o)(2)  states  that 
"Until  conveyed,  all  Federal  lands 
within  the  boundaries  of  a  conservation 
system  unit.  National  Recreation  Area, 
National  Conservation  Area,  new 
national  forest  or  forest  addition,  shall 
be  administered  in  accordance  with  the 
laws  applicable  to  such  unit." 
(emphasis  added).  Since  selected  lands 
do  fall  within  the  definition  of  "Federal 
lands"  in  ANILCA  and  Title  VIII  of 
ANILCA  is  a  law  applicable  to  such 
units,  the  subsistence  priority  of  Title 
VIII  must  be  extended  to  those  lands, 
piu^uant  to  section  906(o)(2).  The 
definition  of  "public  lands  or  public 

land"  found  in .4  of  these 

regulations  clarifies  that  selected  lands 
will  be  treated  as  public  lands  until  they 
are  conveyed. 

One  commentor  asked  how  the 
adoption  of  a  fisheries  regulatory  year 
difi"erent  from  the  wildlife  regulatory 
year  would  affect  regional  advisory 
council  and  Federal  Subsistence  Board 
schedules.  Another  commentor  said  that 
the  proposed  fishery  regulatory  year 
would  create  conflicts  with  State 
regulations  because  of  conflicting 
seasons  and  harvest  reporting  periods, 
and  would  complicate  comparison  of 
State  and  Federal  information.  The 
adoption  of  a  different  fisheries 
regulatory  year  is  intended  to  provide  a 
regulatory  schedule  that  is  the  most 
efficient  in  managing  an  annual  cycle  of 
fishing  regulations,  and  which  has  the 
least  impact  on  subsistence  users. 
Schedules  for  regular  meetings  of  the 
Regional  Advisory  Councils  and  Federal 
Subsistence  Board  dealing  with  fishery 
issues  will  be  adjusted  to  coincide  with 
the  fisheries  regulatory  year.  The 
Federal  Subsistence  Board  will  work 
with  the  Alaska  Department  of  Fish  and 
Game  and  the  State  Board  of  Fisheries 
to  minimize  any  conflicts  created  by 
this  action. 

.6  Licenses,  permits,  harvest  tickets. 


tags,  and  reports 

One  commentor  recommended  that 
subsistence  users  should  be  required  to 
possess  a  valid  Alaska  resident  fishing 
license.  This  section  of  the  regulations 
was  rewritten  to  conform  with  plain 
language  requirements;  no  substantive 
changes  were  made.  Subsistence  users 
wishing  to  take  fish  and  wildlife  on 
public  lands  for  subsistence  uses  are 
required  to  possess  the  pertinent  valid 
Alaska  resident  hunting  and  trapping 
Ucense.  At  the  current  time,  the  State  of 
Alaska  does  not  require  a  Ucense  for 
subsistence  fishing,  therefore  no  ficense 
is  required  for  subsistence  users  under 
the  Final  Rule. 


It  was  suggested  that  State  licenses 
and  permits  not  be  used.  We  have 
attempted  to  avoid  confusion  and 
unnecessary  duplication  wherever 
possible  when  establishing  this  new 
program.  The  retention  of  State  permits 
and  licenses  is  one  area  where  it  is 
possible  to  avoid  unnecessary 
duplication.  Federal  permits  and 
licenses  may  be  issued  in  certain 
situations  as  warranted. 

One  commentor  said  that  the  existing 
State  harvest  reporting  system  should  be 
used  for  any  harvest  reporting  required 
imder  these  regulations.  This  will  be 
done  to  the  maximimi  extent  possible. 

One  commentor  pointed  out  that  the 
proposed  rule  and  the  existing  Federal 
subsistence  regulations  state  in 

§ .6(d)  that  "Community  harvests 

are  reviewed  annually  imder  the 
regulations  in  subpart  D  of  this  part.", 
and  questioned  whether  those  annual 
reviews  have  been  conducted  in  the 
past.  Such  review  is  incorporated  into 
the  annual  review  of  all  subpart  D 
regulations,  which  are  subject  to 
modification  by  proposals  from 
Regional  Advisory  Councils,  subsistence 
users,  and  any  other  interested 
organizations  or  individuals. 

.8  Penalties 


One  commentor  suggested  that 
enforcement  of  these  regulations  should 
be  by  the  Federal  Subsistence 
Management  Program  through 
cooperative  agreements  and  that  there 
should  be  no  State  enforcement  of  these 
regulations  by  the  State  of  Alaska.  The 
existing  regulations  provide  that 
enforcement  of  these  regulations  will  be 
retained  by  the  individual  land 
management  agencies  that  are  a  part  of 
the  Federal  Subsistence  Board.  This 
provision  has  not  been  amended.  The 
State  of  Alaska  will  not  generally  be 
enforcing  these  regulations,  unless 
authorized  to  do  so  through  some 
special  arrangement  or  mutual 
assistance  agreement.  However,  the 
State  of  Alaska  will  continue  to  enforce 
on  Federal  lands  other  applicable  State 
laws  and  regulations  which  are  not 
inconsistent  with  these  regulations  or 
other  Federal  laws. 

One  commentor  said  that  there  was 
no  information  in  the  regulations  about 
penalties.  One  commentor  said  that  the 
Proposed  Rule  had  no  provision  for 
enforcement,  particularly  in  regards  to 
the  issue  of  customary  trade. 
Enforcement  of  these  regulations  is 
accomplished  in  accordance  with  the 
penalty  provisions  applicable  to  the 
public  land  where  the  violation 
occurred.  Each  of  the  Federal  land 
management  agencies  that  are  a  part  of 
the  Federal  Subsistence  Board  (Bureau 
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of  Land  Management,  Bureau  of  Indian 
Affairs,  U.S.  Fish  and  Wildlife  Service, 
National  Park  Service,  and  U.S.  Forest 
Service)  have  separate  penalty 
provisions  for  offenses  occurring  on 
lands  they  manage.  More  detailed 
information  can  be  obtained  from  each 
agency. 

.9  Information  colipction 


requirements 

One  commentor  said  that  data 
collection  to  manage  the  Federal 
subsistence  program  is  prohibited 
unless  approved  by  the  Office  of 
Management  and  Budget  (0MB).  While 
0MB  approval  is  not  required  for  all 
data  collection,  it  is  required  where 
Federal  officials  request  information 
from  more  than  ten  persons.  As  stated 
elsewhere  in  this  preamble  (Paperwork 
Reduction  Act),  OMB  has  already 
approved  the  initial  information 
collection  requirements  of  these 
regulations  and  additional  approvals 
will  be  sought  whenever  required. 

.10  Federal  Subsistence  Board 


Several  commentors  disagreed  with 

the  language  of  § .10(a)  of  the 

Proposed  Rule  which  stated  that  the 
Secretaries  retain  their  existing 
authority  to  restrict  or  eliminate 
hunting,  fishing,  or  trapping  activities 
which  occur  on  lands  or  waters  other 
than  the  lands  identified  in  the 
applicability  and  scope  section  of  the 
regulation.  We  did  not  modify  this 
section.  The  authority  of  the  Secretaries 
to  restrict  or  eliminate  activities  off 
Federal  public  lands  has  been 
confirmed  in  cases  as  Kleppe  v.  New 
Mexico  (426  U.S.  529)  and  Minnesota  v. 
Block  (660  F.2d  817).  This  regulation 
does  not  expand  or  diminish  the 
Secretaries'  authority,  it  only  states  that 
it  exists.  This  authority  has  rarely  been 
exercised  and  is  not  exercised  in  this 
Final  Rule. 

One  commentor  recommended  that 
the  Secretaries  should  delegate  to  the 
Federal  Subsistence  Board  authority  to 
extend  jurisdiction  beyond  Federal 
lands.  Extension  of  Federal  jurisdiction 
is  a  significant  policy  decision,  only 
applied  in  very  rare  circumstances,  and 
the  Secretaries  have  chosen  not  to 
delegate  that  authority  to  the  Board. 
They  have  delegated  overall 
management  of  the  subsistence  program 
to  the  Board.  By  adoption  of  these 
regulations,  the  Board  will  assume  the 
responsibility  for  management  of  an 
expanded  fishery  program  on  all  lands  ' 
identified  in  § .3  of  this  rule. 

One  commentor  said  that  the  Federal 
agencies  do  not  have  sufficient  expertise 
to  assure  compliance  with  ANILCA,  and 
recommended  that  management 


authority  be  vested  in  the  National 
Marine  Fisheries  Service  and  that  the 
regulations  provide  clear  guidelines  for 
cooperation  with  the  Alaska  Department 
of  Fish  and  Game.  The  Federal 
Subsistence  Board,  and  its  member 
agencies,  understand  the  complexity  of 
the  issues  associated  with  the 
implementation  of  these  regulations. 
The  Board  will  obtain  whatever 
expertise  is  needed  to  implement  these 
regulations  in  order  to  assure  that  the 
subsistence  opportunity  is  protected 
consistent  with  the  conservation  of 
healthy  populations  of  fishery 
resources. 

One  commentor  recommended  that  a 
tribal  liaison  appointed  by  the 
Federally-recognized  tribes  should  be 
included  as  one  of  the  official  liaisons 
to  the  Federal  Subsistence  Board.  Any 
tribe  or  group  of  tribes  (or  any  other 
organization)  can  designate  at  any  time 
a  person  to  act  in  a  liaison  role  to  the 
Board.  At  this  time,  the  Board  believes 
that  tribes  have  sufficient  opportunity  to 
provide  input  to  the  Board  through  the 
existing  Regional  Advisory  Council 
structure,  or  through  direct  presentation 
of  information  to  the  Board  without  the 
designation  of  a  formal  liaison  position. 

One  commentor  recommended  that 
the  Chairs  of  the  ten  Regional  Advisory 
Councils  be  included  as  voting  members 
of  the  Federal  Subsistence  Board. 
Separate  from  this  rulemaking,  the 
Federal  Subsistence  Board  just  recently 
completed  an  internal  examination  the 
Board  structure  and  considered  one 
option  of  including  Regional  Council 
chairs  on  the  Board.  That  option  was 
rejected,  in  part  because  ANILCA 
stipulates  that  the  Regional  Councils  are 
to  provide  recommendations  to  the 
government.  A  conflict  would  occur  if 
those  chairs  sat  on  a  board  that  would 
deliberate  and  make  decisions  on 
recommendations  made  by  the  Councils 
on  which  those  chairs  sit. 

Five  commentors  recommended  that 
use  of  compacts,  contracts,  and  co- 
management  or  other  agreements  should 
be  included  within  this  rule.  We 
clarified  the  wording  of  this  section 
vdthout  changing  its  scope  by  changing 
the  phrase  "Native  corporations"  to 
"Native  organizations."  Section 
10(d)(4)(xv)  of  this  regulation  now  states 
that  the  Federal  Subsistence  Board  may 
"Enter  into  cooperative  agreements  or 
otherwise  cooperate  with  Federal 
agencies,  the  State,  Native 
organizations,  local  governmental 
entities,  and  other  persons  and 
organizations,  including  international 
entities  to  effectuate  the  purposes  and 
policies  of  the  Federal  subsistence 
management  program".  This  regulatory 
language  derives  from  section  809  of 


ANILCA,  and  permits  a  wide  range  of 
cooperative  mechanisms  to  carry  out  the 
purposes  of  the  title,  including,  where 
appropriate,  the  cooperative 
mechanisms  suggested  above.  The 
subsistence  priority  of  Title  VIII  is  not 
solely  a  priority  for  Alaska  Natives,  but 
is  a  priority  for  all  rural  residents, 
Native  or  otherwise. 

One  commentor  objected  to 

§ .10(d)(4}(xviii)  of  the  Proposed 

Rule  which  states  that  the  Board  can 
investigate  and  make  recommendations 
to  the  Secretaries  identifying  additional 
Federal  reservations.  Federal  reserved 
water  rights  or  other  Federal  interests  in 
lands  or  waters  to  which  the  Title  VIII 
subsistence  priority  would  be  extended. 
This  commentor  said  that  section 
constituted  a  granting  authority  beyond 
the  scope  of  ANILCA.  We  did  not  revise 
this  section  in  this  final  rule.  If 
additional  waters  or  Federal  interests 
are  proposed  for  inclusion,  the  Board 
would  need  to  investigate  and  provide 
a  recommendation  based  on  their 
findings  to  the  Secretaries.  This  section 
only  authorizes  the  Board  to  do  so.  The 
addition  of  any  other  waters  or  interests 
to  this  rule  will  involve  a  further 
rulemaking,  with  public  notice  and 
comment. 

Two  commentors  questioned  the 
regulation  dealing  with  delegation  of 
certain  actions  by  the  Board  to  agency 

field  officials  (§ .10(d)(6)).  One  said 

that  the  regulatory  language  was  not 
clear  as  to  what  type  of  actions  might  be 
delegated  and  the  other  said  that  field 
officials  might  abuse  such  delegation 
resulting  in  harm  to  the  resource.  As 
written,  such  delegation  will  be  limited 
to  setting  harvest  limits,  defining 
harvest  areas,  and  opening  or  closing 
specific  fish  or  wildlife  harvests.  In  all 
cases  such  delegation  will  specifically 
define  "frameworks  established  by  the 
Board"  as  specified  in  the  regulation. 
Thus,  field  officials  will  always  be 
constrained  by  the  framework  of  any 
delegation,  and  the  Board  will  not  lose 
its  oversight  of  actions  by  agency 
officials. 

One  commentor  recommended  that 
the  authority  to  open  or  close  fish  or 
wildlife  harvest  seasons  should  be 
community-based,  and  not  in  the  hands 
of  an  agency  field  official. 
Implementation  and  enforcement  of 
Federal  regulations  is  the  responsibility 
of  the  Departments.  Field  managers  will 
work  with  local  communities  and  local 
biologists  to  assure  that  community 
interests  are  addressed  in  any  actions. 

.  1 1  Regional  advisory  councils 


Foiu*  organizations  or  individuals 
commented  on  the  maki:,  up  of  the 
Regional  Advisory  Councils.  Two 
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recommendf  d  that  the  Council 
membership  include  fish  and  game 
biologists  or  individuals  familiar  with 
non-subsistqnce  uses  in  the  region.  One 
suggested  that  the  Councils  need  more 
representation  from  other  user  groups. 
The  fourth  ricommended  that  diere 
should  be  tribal  recognition  and  tribal 
recommendations  for  appointments  to 
the  Councila  The  Regional  Advisory 
Councils  wete  established  pursuant  to 

section  805(i)  of  ANILCA  and  § .11 

of  these  regulations,  and  are  charged 
with  providing  recommendations  to  the 
Board  relating  to  subsistence  uses 
within  each  region.  The  Board  considers 
the  recommendations  of  the  Councils, 
along  with  technical  information 
gathered  by  Federal  staff,  and  testimony 
presented  to  the  Board  by  other 
organizations  and  individuals.  The 
input  of  oth^-  fish  and  game  biologists 
and  organiza|ions  or  individuals 
knowledgeable  about  non-subsistence 
uses  is  considered  by  the  Board  before 
taking  action  on  Council 
recommenda|tions.  Tribal 
reconunenda^ons,  as  well  as 
recommendations  by  other 
organizations  or  individuals,  are 
considered  ill  the  selection  of  Council 
membership.)  No  changes  were  made  in 
this  section  df  these  regulations. 

One  commfentor  recommended  that 
Regional  Council  members  should  be 
elected,  but  did  not  specify  by  whom. 
This  recominendation  was  not  adopted, 
because  ANitCA  requires  that  persons 
serving  as  members  of  these  Councils 
must  be  appointed  by  the  Secretaries. 

.12  Locoi  Advisory  Committees. 

There  were  several  comments  in 
regards  to  the  role  of  local  advisory 
committees  i|i  the  Federal  process, 
especially  onithe  Yukon  River.  Local 
fish  and  gam^  advisory  committees  have 
the  opportunity  to  be  involved  in 
Federal  subsistence  management 
program  by  submitting 
recommendauons  to  the  Federal 
Subsistence  Board  and  Regional 
Advisory  Councils.  The  Federal 
Subsistence  Board  will  seek  guidance 
and  expertise!  ^°™  *^^  "^®'"  groups.  Two 
commentors  fequested  a  committee  for 
their  area  or  ihllage.  The  creation  of 
local  fish  and|  game  advisory  committees 
is  a  function  ^f  the  Alaska  Department 
of  Fish  and  G^e.  The  request  should 
be  made  to  th^m.  One  commentor 
suggested  that  existing  State  advisory 
committees  should  be  used  as  opposed 
to  creating  a  separate  system.  Local 
advisory  committees  may  be  used  in 
addition  to  Regional  Advisory  Councils; 
a  separate  system  will  not  be  created. 
The  Federal  Subsistence  Board  will  seek 
the  best  information  available  for 


regulation  development.  Local  advisory 
committee  input  is  always  welcome 
under  current  and  proposed  rules. 

_.14  Relationships  to  State 


Provisions  and  Regulations. 

One  commentor  said  that  the 
Proposed  Rule  and  Environmental 
Assessment  did  not  adequately  explore 
mechanisms  for  cooperation  or  outline 
the  Secretaries'  expectations  of  the 
Federal  agencies  for  cooperation.  There 
will  be  ample  opportunities  for 
cooperation  with  the  State  under  the 
Final  Rule.  A  question  arose  concerning 
timely  reassertion  of  State  authority 
over  subsistence  and  suggested 
imposing  a  time  limit  once  the  petition 
to  reassert  is  filed.  This  section  was  not 
amended  and  no  time  limit  was 
included  in  this  Final  Rule.  The 
Secretaries  will  act  expeditiously  when 
a  petition  for  reassumption  is  filed.  One 
commentor  requested  a  transition 
period  from  Federal  to  State 
management  authority  for  specific 
regulations.  The  Secretary  will  not 
certify  a  State  subsistence  management 
program  unless  the  State  enacts  and 
implements  laws  of  general 
applicability  which  are  consistent  with, 
and  which  provide  for  the  definition, 
preference  and  participation  specified 
in  sections  803,  804,  and  805  of 
ANILCA. 

One  commentor  said  that  the 
proposed  regulations  did  not  support 
State  conservation  efforts,  since  the 
State  has  already  implemented  many 
changes  to  its  regulations  through 
fishery  management  plans  since  the 
Proposed  Rule  was  published.  To  the 
extent  possible,  these  final  regulations 
incorporate  changes  to  make  them 
consistent  with  existing  State 
regulations.  The  Board  intends  to 
utilize,  to  the  extent  possible,  the 
existing  State  fishery  management 
plans,  but  all  those  plans  must  be 
reviewed  to  ensure  that  the  fishery 
allocation  determinations  in  the  plans 
are  consistent  with  the  subsistence 
priority  of  ANILCA. 

One  commentor  suggested  that  the 
Federal  subsistence  regulations  should 
adopt  State  regulations  to  the  maximum 
extent  possible,  and  that  the  Federal 
regulations  should  only  include  those 
regulations  that  differ  from  existing 
State  regulations.  As  already  stated,  it 
has  always  been  the  intent  of  the  Board 
with  the  adoption  of  these  regulations  to 
be  consistent  with  existing  State 
regulations  except  where  specifically 
noted.  However,  we  believe  that  to 
include  in  the  Federal  regulations  only 
those  areas  where  the  Federal 
regulations  differ  from  State  regulations 
would  be  more  confusing  to  subsistence 


users  who  would  then  have  to  refer  to 
two  sets  of  regulations  while  hunting  or 
fishing  on  Federal  lands. 

16  The  Customary  and  Traditional 


Use  Determination  Process 

One  commentor  suggested  that  the 
Federal  Subsistence  Board  abandon  the 
Customary  and  Tpaditional  use 
determination  process  and  make 
determinations  on  a  geographical  basis. 
The  Customary  and  Traditional  use 
determination  process  is  currently  being 
evaluated.  The  Federal  Subsistence 
Board  accepts  proposals  for  changes 
annually,  but  no  changes  were  made  in 
this  section  in  the  Final  Rule. 

.19  Closures  and  Other  Special 

Actions. 

Several  commentors  stated  the  closure 
provisions  are  too  cumbersome, 
bureaucratic,  and  do  not  accurately 
define  the  circumstances  under  which 
the  Federal  Subsistence  Board  may  take 
action  to  ensure  resource  conservation. 
The  Secretaries  understand  this 
concern;  this  Final  Rule  grants  to  the 
Board  specific  authority  to 
"•  *  •  delegate  to  agency  field  officials 
the  authority  to  set  harvest  limits,  define 
harvest  areas,  and  open  or  close  specific 
fish  or  wildlife  harvest  seasons  within 
fr-ameworks  established  by  the  Board." 

(§ .10(d)(6).  Implementation  of  this 

regulation  will  provide  for  less 
cumbersome  management  actions,  while 
retaining  Board  oversight  of  those 
actions. 

Subpart  C — Board  Determinations 
.22  Subsistence  Resource  Regions. 

Two  commentors  urged  the  formation 
of  a  Yukon  River  Regional  Coimcil 
while  one  suggested  two  Councils  for 
the  Southeast  Region;  one  for  game  and 
another  for  fish.  The  Federal 
Subsistence  Board  will  not  make  these 
changes  at  this  time  but  will  continue  to 
evaluate  the  efficiency  of  the  current 
structure  and  make  future  adjustments 
as  needed. 

.23  Rural  Determinations. 


Two  commentors  questioned  the  basis 
for  and  outcomes  of  the  rural 
determinations.  The  procedure  for 
making  rural/non-rural  determinations 
was  developed  previously  with  public 
input  through  a  rulemaking  process  as 
were  the  existing  rural/non-rural 
determinations.  Those  determinations 
will  be  reviewed  after  the  year  2000 
census  results  are  available. 
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.24  Customary  and  Traditional  Use 

Determinations. 

One  commentor  suggested  that  the 
Federal  Subsistence  Board  should  make 
customary  and  traditional  use 
determinations  by  geographic  area 
rather  than  species.  Another  objected  to 
making  custcxnary  and  traditional  use 
determinations  tbat  have  not  been 
■id)|ected  to  public  review  and 
suggMted  that  CAT  detenninationa.be 
accompanied  by  a  determinatian  of  the 
amount  of  fiab  and  wrildliia  ivMooably 
naceMsry  to  provide  fta  aubriatence  on 
public  Ittids.  The  Federal  Subdstence 
Bovd  has  estriilialMd  a  taak  fane  to 
evaluate  the  exicting  CftT  prooaea  and 
will  aeek  Ra^ooal  Adviaary  Council 
input  on  vaiioua  ahamatfvee  before 
making  duuages,  if  any,  to  the  cunent 
lamlatiopa. 

One  coanDantor  aaid  that  the  rule 
ahoidd  be  modified  to  raquiia  a  poaMva 
affinnatioD  of  cualomary  and  traditional 
uaa  in  ordar  for  aubaiatenoe  ragulationa 
to  apply.  We  did  not  make  this  change. 
To  require  a  positive  affirmation  of  uae 
puts  the  burden  on  the  snbaisteoce  uaer 
to  ensure  that  his  or  her  uae  is 
authorized  in  regulation.  The  current 
Federal  subsistenoe  regulations  state  in 
part  that:  "If  no  detwrnination  has  been 
made  for  a  species  in  a  Unit,  all  rural 
Alaska  resid^ts  are  eligible  to  harvest 
fiah  or  wildlife  under  this  part."  , 

S .24(a).  This  regulation  already 

covers  customary  and  traditional  Use 
determinations  for  fish,  and  does  not 
need  to  be  modified. 

Several  other  commentors  said  that 
the  customary  and  traditional  use 
determinations  in  the  proposed  rule 
were  incomplete.  We  have  revised  the 
determinations  for  fish  and  shellfish  in 
this  section  to  incorporate  both  the  last 
Alaska  Board  of  Fish  customary  and 
traditional  use  determinations  that  were 
in  compliance  with  Tide  Vm  (Janiiary 
1990]  and  the  determinations  that  the 
Board  of  Fish  has  made  since  1990 
where  they  might  apply  on  Federal 
waters.  For  those  determinations  made 
by  the  Board  of  Fish  since  1990,  we 
have  made  a  determination  that 
eligibility  for  those  fisheries  should  be 
limited  to  the  residents  of  the  area 
identified.  These  detenninations  are 
subject  to  revision  through  the  annual 
consideration  of  proposed  changes  to 
Subpart  C. 

Subpart  D— Subsistence  Taking  of  Fish 

.26  Subsistence  taking  offish 

Niunerous  comments  regarding 
customary  and  traditional  use 
determinations  and  the  taking  of  fish 
were  received.  Proposed  changes  to  the 
existing  subpart  C  and  subpart  D 


regulations  will  not  be  considered  until 
the  2000-2001  regulations  cycle.  The 
commentors  have  been  notified  that 
their  suggestions  should  be  submitted  to 
the  Federal  Subsistence  Board  for 
consideration  as  a  proposal  during  a 
standard  regulatory  cycle. 

A  large  ninnber  of  comments  dealt 
with  the  issue  of  customary  trade.  Many 
of  the  commentors  felt  th^  the  sections 
dealing  with  customary  trade  in  the 

Proposed  Rule  m .26(cKll)  and 

(12))  were  not  specific  enou^,  and 
would  permit  an  ejmansioD  of 
subsistwace  fishing  beyond  current 
levds.  Savenl  suggested  that  thisrule 
should  define  the  term  "significant 
oommefdal  anterptise",  inchuttng  a 
specific  dolkrliinit  Soma  said  that  no 
SMS  of  suhaistanne-cau^  M>  should  be 
pvmittad,  while  othan  said  that 
custonaxy  trade  practioaa  dumld  be 
protacted  and  that  customary  trade 
should  include  sales  tqi  to  S70,000  per 
year.  Several  ocunmentofs  suggested  that 
decisions  cm  customai^  trade  should  be 
made  on  a  local  level.  Wa  did  modify 
the  customary  trade  regulMions  riightly 
to  clarify  them,  but  have  not  included 
a  definition  of  "significant  commercial 
enterpiiee"  or  placed  any  dollar  Hmits 
cm  an  allowable  levri  of  customary 
trade.  The  regulatiofw  in  this  rule 
clearly  limit  the  sale  of  subsistence- 
cau^t  fish  to  customary  and  traditional 
practices.  We  agree  with  the 
commentors  who  said  that  specific 
proposals  on  customary  trade  should  be 
made  at  the  local  level.  We  anticipate 
working  closely  with  Regional  Advisory 
Councils  to  identify  where  specific 
limits  should  be  implemented.  These 
limits  may  vary  in  difierent  regions  of 
the  State. 

Numerous  commentors  also  said  that 
the  proposed  rule  did  not  always  rely  on 
the  State's  reporting  areas,  and  were  not 
always  consistent  with  current  State 
regulations.  The  majority  of  these 
comments  came  from  the  State  of 
Alaska.  When  the  proposed  rule  was 
published  in  December  of  1997,  it  was 
structured  to  reflect  all  the  State 
subsistence  fishery  regulations  which 
were  current  at  that  time.  Since  then, 
the  State  Board  of  Fish  has  made 
changes  to  State  regulations  which 
resulted  in  the  comments  noted  above. 
In  order  to  address  these  concerns,  we 
reviewed  Subparts  C  and  D  with  respect 
to  fisheries  and  shellfish  (particularly 

§§ .26  and  27).  Changes  were  made 

in  this  Final  Rule  to  make  it  consistent 
with  current  State  regulations.  There  are 
a  few  specific  regulations  where  this 
rule  is  not  consistent  with  State 
regulations.  These  are  areas  where  the 
courts  have  ruled  or  the  Board  has 
previously  dealt  with  a  fishery  issue  and 


made  decisions  which  are  not  consistent 
with  State  regulations.  These  areas 
include:  (1)  the  use  of  rod  and  reel  for 
subsistence  as  a  method  of  harvest,  (2) 
the  extension  of  salmon  fisheries  on 
Kodiak  Island  to  24  hours  per  day,  (3) 
customary  and  traditional  use 
determinations  for  rainbow  trout  in 
Southwest  Alaska,  and  (4)  regulations 
relating  to  the  take  of  king  crab  around 
Kodii^Uland. 

Another  commentor  suggested  the 
rule  should  clarify  how  the  Federal 
subsistenoe  management  program  will 
msnsgir  halibut,  since  the  International 
Pacific  Halibut  Commissioo  has  halibut 
management  reepoosibilities.  Ahbongh 
most  marine  waters  are  exchided  from 
thaae  regulations,  halibut  and  other 
marine  reeouroes  in  those  marine  watets 

ideatiftad  in  S ,3  wiU  be  included 

within  these  rsgulatians. 

Many  comments  w««  received  in 
regards  to  joint  management  whereby 
the  Federal  agencies  aetennine  the 
nuflriier  of  fiw  neceesary  to  meet 
subsistenoe  needs  and  monitor  the  taka, 
while  the  State  manages  to  meet  these 
needs.  While  the  Final  Rule  provides  fcM- 
managonent  of  fisheries  in  a  manner 
consistent  with  the  current  Federal 
program,  it  does  not  preclude  the 
adoprticQ  of  other  management 

scenarios.  Sections 10  and  .14  give 

the  Board  broad  authcHities  to  cooperate 
with  the  State  and  other  organizations 
in  the  implementation  of  the  Federal 
Subsistence  Management  Program. 
Other  commentors  asked  about  the 
status  of  personal  use  fisheries  in  the 
Federal  plan.  Personal  use  fisheries  are 
not  provided  for  under  ANILCA's  TiUe 
vm  and  are  not  addressed  in  these 
regulations.  The  State  of  Alaska 
manages  personal  use  fisheries  and 
comments  or  recommendations 
concerning  those  fisheries  should  be 
directed  to  the  State.  There  were  several 
comments  in  regards  to  the  use  of 
different  types  of  equipment  for 
subsistence  use.  Although  the  use  of  rod 
and  reel  is  not  permitted  under  State 
subsistence  regulations,  it  is  permitted 
under  these  regulations,  since  the  Board 
has  previously  determined  that  rod  and 
reel  should  be  considered  a  traditional 
means  of  harvest.  There  are  no 
requirements  to  purchase  commercial 
equipment.  One  commentor  wanted 
some  provision  made  for  the  use  of  fish 
as  bait  in  spori  and  commercial 
fisheries.  Provisions  regarding  sport  and 
commercial  fisheries  should  be  referred 
to  the  State  which  has  management 
authority  over  these  fisheries. 
Comments  in  regards  to  changing 
wording  from  "unless  permitted"  to 
"unless  prohibited"  for  steelhead  and 
rainbow  trout  were  suggested.  The 
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"unless  perrnitted"  wording  is 
consistent  with  State  regulations.  One 
commentorj  suggested  dropping  bag 
limits  for  rod  and  reel.  Bag  limits  are 
reasonable  regulations  for  conservation 
of  fish  stocks  and  are  authorized  and 
consistent  ^i'ith  ANILCA,  Section  814. 

One  comfientor  said  in  that  Southeast 
Alaska  the  ^rvest  of  subsistence  fish 
should  be  permitted  at  any  time. 
Another  conmentor  said  that  there 
should  be  np  requirement  for  permits, 
seasons  or  bag  limits  for  subsistence 
harvest,  since  ANILCA  did  not 
specifically 'mention  any  of  those  items. 
The  subsistence  priority  of  ANILCA  is  a 
priority  ove  ■  other  consumptive  uses, 
but  that  opp  ortunity  does  not  mean  that 
subsistence  harvest  should  be  free  from 
all  regulation.  ANILCA  stipulates  that 
subsistence  harvest  should  not  threaten 
the  conservation  of  healthy  populations 
of  fish  or  wildlife.  Regulations  such  as 
permits,  seasons  and  bag  limits,  are 
considered  i  necessary  and  reasonable 
restriction  oJF  subsistence  harvest. 

One  comiientor  said  that  genetic 
studies  shotild  be  completed  in  the  Area 
M  fishery  artd  associated  destination 
drainages  before  there  is  a  serious 
problem.  Arfea  M  is  not  within  the  area 
of  Federal  jurisdiction.  However,  the 
Federal  Subsistence  Board  will  work 
closely  with  the  State  of  Alaska,  Native 
organizations,  fishing  groups  and  others 
to  assure  that  necessary  biological  and 
harvest  infonmation  is  obtained. 

A  number  of  comments  dealt  with 
permit  possession  and  record  keeping. 
Current  regulations  require  on-person 
possession  olf  permits.  In  addition, 
permits  and  jdaily  records  will  be 
required  when  important  for  collection 
of  specific  data  to  ensure  adequate 
managemeno  and  to  provide  biological 
data  for  emergency  management 
decisions.  One  commentor  noted  that 
subsection  (Q  allows  Federally  qualified 
users  to  remove  fish  from  their 
commercial  ^tch  for  subsistence 
purposes  wMch  conflicts  with  State 
commercial  fishing  regulations.  This 
provision  is  f:onsistent  with  State 
regulations  ahd  will  be  retained. 
Another  commrientor  noted  that  the 
proposed  regjulations  do  not  contain 
measures  to  Conserve  chum  salmon  in 
times  of  shortage  as  provided  in  State 
regulations  and  will  hinder  efforts  to 
conserve  chum  salmon  in  times  of 
shortage.  Allifisheries  will  be  managed 
for  healthy  papulations  as  provided  for 
in  ANILCA  Section  802(1).  The  request 
for  fish  habitat  enhancement  for  the 
Yukon  Flats  frea  should  be  directed  to 
manager  who  has 


the  local  lan( 

responsibility '  for  these  activities. 


.27  Subsistence  Taking  of  Shellfish 

One  commentor  requested  that  the 
Federal  program  also  cover  sea 
cucumbers,  abalone,  and  sea  urchins. 
Management  of  these  species  can  occur 
under  current  regulations  and  the 
Federal  program  may  include  them 
where  it  has  marine  jurisdiction. 

One  commentor  opposed  having  to 
purchase  a  license  to  dig  clams. 
Licenses  are  not  required  although 
permits  may  be  required  in  some  areas 
for  resource  management  purposes. 
Another  commentor  stated  that  State 
and  Federal  requirements  for  king  crab 
pots  differ.  This  difference  occurs  only 
in  the  Kodiak  Island  area  and  results 
from  the  Federal  Subsistence  Board 
instituting  regulations  a  number  of  years 
ago  to  protect  king  crab  populations  in 
that  area. 

Summary  of  Changes 

Based  on  our  analysis  of  comments, 
we  have  made  the  following  revisions 
from  the  Proposed  Rule: 

Throughout  the  document,  we  have 
made  editing  and  wording  changes  to 
comply  with  the  Executive 
Memorandum  on  Plain  Language  in 
Government  Writing. 

§ .3(b} — Jurisdiction  over  inland 

waters  on  Forest  Service  lands  has  been 
modified  to  be  consistent  with  the 
jurisdictional  approach  used  on 
Department  of  the  Interior  lands.  We 
have  also  more  clearly  identified  the 
waters  in  which  the  Federal  government 
will  manage  subsistence  fisheries. 

§ .24(a)(2) — We  have  revised  the 

determinations  for  fish  and  shellfish  in 
this  section  to  incorporate  both  the  past 
Alaska  Board  of  Fish  customary  and 
traditional  use  determinations  that  were 
in  compliance  with  Title  VIII  (January 
1990)  and  the  determinations  that  the 
Board  of  Fish  has  made  since  1990 
where  they  apply  on  Federal  waters  and 
are  consistent  with  Title  VIII  of 
ANILCA. 

§§ .26  and  .27— We  have  made 

minor  wording  changes  to  the 
regulations  on  customary  trade 

(§ .26(c)(ll-12)),  but  have  retained 

the  intent  found  in  the  Proposed  Rule  to 
provide  for  ongoing  customary  trade 
practices.  We  have  made  numerous 
revisions  to  assure  consistency  with  the 
current  State  subsistence  fisheries  and 
shellfish  regulations.  In  order  to  reduce 
confusion,  we  have  also  eliminated 
regulations  covering  areas  where  there 
is  no  Federal  jurisdiction. 

We  must  emphasize  that  these 
regulations  ONLY  APPLY  TO  FEDERAL 
LANDS  AND  WATERS  where  there  is  a 
Federal  interest.  Individuals  who  do  not 
meet  the  requirements  under  these 


regulations  may  still  harvest  fish  and 
wildlife  on  Federal  lands  and  waters  in 
accordance  with  other  State  fishing  and 
hunting  regulations,  except  in  those 
instances  where  Federal  lands  or  waters 
have  been  specifically  closed  to  non- 
Federally  qualified  subsistence  users. 

Nothing  in  this  Final  Rule  is  intended 
to  change  the  underlying  rural  priority 
which  is  set  out  in  Title  VIII  of  ANILCA 
or  otherwise  amend  the  statuatory  basis 
of  the  Federal  Subsistence  Management 
Program.  Although  many  sections  of 
these  regulations  are  not  being  amended 
other  than  to  make  them  conform  to 
requirements  for  plain  language,  for  the 
purpose  of  clarity  and  ease  of 
understanding,  the  entire  text  of  the  rule 
for  subparts  A.  B,  and  C,  and  sections 

.26,  and .27  of  subpart  D  is 

being  printed.  The  unpublished  section 

(Section .25)  relates  to  wildlife 

regulations  that  are  revised  annually. 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  text  is 
incorporated  into  36  CFR  Part  242  and 
50  CFR  Part  100. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7, 1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
wTitten  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B, 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  fi"amework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
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identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6, 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B, and  C (57  FR  22940-22964, 
published  May  29,  1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

An  environmental  assessment  has 
been  prepared  on  the  expansion  of 
Federal  jurisdiction  over  fisheries  and  is 
available  by  contacting  the  office  listed 
under  "For  Further  Information 
Contact."  The  Secretary  of  the  Interior 
with  the  concurrence  of  the  Secretary  of 
Agriculture  has  determined  that  the 
expansion  of  Federal  jurisdiction  does 
not  constitute  a  major  Federal  action, 
significantly  effecting  the  human 
environment  and  has,  therefore,  signed 
a  Finding  of  No  Significant  Impact. 

Compliance  With  Section  810  of 
ANILCA 

A  Section  810  analysis  was  completed 
as  part  of  the  FEIS  process  on  the 
Federal  Subsistence  Management 
Program.  The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildlife  on 
public  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildlife  populations.  The  final  Section  s 
810  analysis  determination  appeared  in 
the  April  6, 1992.  ROD  which 
concluded  that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  IV  with  an  annual  process 
for  setting  hunting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

During  the  environmental  assessment 
process,  an  evaluation  of  the  effects  of 
this  rule  was  also  conducted  in 
accordance  with  Section  810.  This 
evaluation  supports  the  Secretaries' 
determination  that  the  Final  Rule  will 
not  reach  the  "may  significantly 
restrict"  threshold  for  notice  and 
hearings  under  ANILCA  Section  810(a) 
for  any  subsistence  resources  or  uses. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (0MB) 


approval  under  the  Paperwork 
Reduction  Act  of  1995.  It  applies  to  the 
use  of  public  lands  in  Alaska.  The 
information  collection  requirements  are 
a  revision  of  the  collection  requirements 
already  approved  by  0MB  under  44 
U.S.C.  3501  and  have  been  assigned 
clearance  number  1018-0075,  which 
expires  5/31/2000.  This  revision  was 
submitted  to  OMB  for  approval.  A 
comment  period  was  open  on  OMB 
collection  requirements  and  no 
comments  were  received.  s 

Currently,  information  is  being 
collected  by  the  use  of  a  Federal 
Subsistence  Registration  Permit  and 
Designated  Hunter  Application.  The 
information  collected  on  these  two 
permits  establishes  whether  an 
applicant  qualifies  to  participate  in  a 
Federal  subsistence  hunt  on  public  land 
in  Alaska  and  provides  a  report  of 
harvest  and  the  location  of  harvest.  The 
collected  information  is  necessary  to 
determine  harvest  success,  harvest 
location,  and  population  health  in  order 
to  make  management  decisions  relative 
to  the  conservation  of  healthy  wildlife 
populations.  Additional  harvest 
information  is  obtained  from  harvest 
reports  submitted  to  the  State  of  Alaska. 
The  recordkeeping  burden  for  this 
aspect  of  the  program  is  negligible  (one 
hour  or  less).  This  information  is 
accessed  via  computer  data  base.  The 
current  overall  annual  burden  of 
reporting  and  recordkeeping  is 
estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  the  existing  rule  is 
less  than  5,000,  yielding  a  total  annual 
reporting  and  recordkeeping  burden  of 
1,250  hours  or  less. 

The  collection  of  information  under 
this  Final  Rule  will  be  achieved  through 
the  use  of  a  Federal  Subsistence 
Registration  Permit  Application,  which 
would  be  the  same  form  as  currently 
approved  and  used  for  the  hunting 
program.  This  information  will  establish 
whether  the  applicant  qualifies  to 
participate  in  a  Federal  subsistence 
fishery  on  public  land  in  Alaska  and 
will  provide  a  report  of  harvest  and 
location  of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence 
fisheries  on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
fish  populations.  The  annual  burden  of 
reporting  and  recordkeeping  is 


estimated  to  average  0.50  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
10,000,  yielding  a  total  annual  reporting 
and  recordkeeping  burden  of  5,000 
hours  or  less. 

You  may  direct  comments  on  the 
burden  estimate  or  any  other  aspect  of 
this  form  to:  Information  Collection 
Officer.  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  NW.  MS  224  ARLSQ. 
Washington,  DC  20240;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (Subsistence), 
Washington.  DC  20503. 

Additional  information  collection 
requirements  may  be  imposed  if  local 
advisory  committees  subject  to  the 
Federal  Advisory  Committee  Act  are 
established  under  subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 

heading;  for  example.  § .24 

Customary  and  traditional 
determinations.)  (5)  Is  the  description  of 
the  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand?  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior.  Room  7229. 1849  C 
Street.  NW.  Washington.  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

Economic  Effects 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

This  rulemaking  will  impose  no 
significant  costs  on  sma','  entities;  this 
Final  Rule  does  not  restrict  any  existing 
sport  or  commercial  fishery  on  the 
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.  public  lands  tnd  subsistence  fisheries 
will  continue  at  essentially  the  same 
levels  as  theyj  presently  occur.  The  exact 
number  of  bujsinesses  and  the  amount  of 
trade  that  wil  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
positive  econpmic  effect  on  a  number  of 
small  entitie4  such  as  ammunition, 
snowmachin4,  fishing  tackle,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merelyjcontinue  preexisting  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 

In  general,  ihe  resources  to  be 
harvested  under  this  rule  are  already 
being  harvested  and  consumed  by  the 
local  harvester  and  do  not  result  in  an 
additional  do  lar  beneHt  to  the 
economy.  HoWever,  it  is  estimated  that 
24  million  pounds  of  fish  (including  8.3 
million  pounds  of  salmon)  are  harvested 
by  subsistence  users  annually  and,  if 
given  an  estiriated  dollar  value  of  $3.00 
per  pound  fori  salmon  and  $0.58  per 
pound  for  other  fish,  would  equate  to 
about  $34  million  in  food  value  state- 
wide. 

The  Reguiaiory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  oiteanizations  or 
govemmentalfjurisdictions.  The 
Departments  have  determined  based  on 
the  above  figures  that  this  rulemaking 
will  not  have  B  significant  economic 
effect  on  a  sulistantial  number  of  small 
entities  withi|  the  meaning  of  the 
Regulatory  Flexibility  Act. 

The  Small  Business  Regulatory 
Enforcement  Act  (5  U.S.C.  801  et  seq.) 
requires  that  before  a  rule  can  take 
effect,  copies  of  the  rule  and  other 
documents  must  be  sent  to  the  U.S. 
House  and  U.$.  Senate  and  establishes 
a  means  for  Congress  to  disapprove  the 
rulemaking.  T!he  Departments  have 
determined  that  this  rulemaking  is  not 
a  major  rule  under  the  Act,  and  thus  the 
effective  date  of  the  rule  is  not 
additionally  qelayed  unless  Congress 
takes  additional  action. 

Title  VIII  of]  ANILCA  requires  the 
Secretaries  to  ladminister  a  subsistence 
priority  on  public  lands.  The  scope  of 
this  program  ^  limited  by  definition  to 
certain  publicj  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  propeity  implications  as  defined 
by  Executive  Order  12630. 

The  Secretaries  have  determined  and 
certify  pursuaiit  to  the  Unfunded 
Mandates  Act^  2  U.S.C.  1502  et  seq.,  that 


this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities.  The  implementation  of 
this  rule  is  by  Federal  agencies  and 
there  is  no  cost  imposed  on  any  state  or 
local  entities  or  tribal  governments. 

The  Secretaries  have  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  VIII  of  ANILCA  precludes  the  State 
fi'om  exercising  subsistence 
management  authority  over  fish  and 
wildlife  resources  on  Federal  lands 
unless  it  meets  certain  requirements. 

Drafting  Information — These 
regulations  were  drafted  by  William 
Knauer,  Bob  Gerhard,  and  Victor 
Starostka  under  the  guidance  of  Thomas 
H.  Boyd,  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska.  Additional  guidance 
was  provided  by  Curt  Wilson,  Alaska 
State  Office,  Bureau  of  Land 
Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  Ida  Hildebrand,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure.  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Departments  amend  Title 
36,  Part  242.  and  Title  50,  Part  100,  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

PART— SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS  IN 
ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

2.  Revise  subparts  A.  B,  and  C  of  36 
CFR  part  242  and  50  CFR  part  100  to 
read  as  follows: 


Subpart  A — General  Provisions 

Sec. 

.1  Purpose. 

.2  Authority. 

.3  Applicability  and  scope. 

.4  Definitions. 

.5  Eligibility  for  subsistence  use. 

.6  Licenses,  permits,  harvest  tickets, 

tags,  and  reports. 

.7  Restriction  on  use. 

.8  Penalties. 

.9  Information  collection  requirements. 

Subpart  B — ^Program  Structure 

.10    Federal  Subsistence  Board. 

.11     Regional  advisory  councils. 

.12    Local  advisory  committees. 

.13    Board/agency  relationships. 

.14    Relationship  to  State  procedures 

and  regulations. 

.15    Rural  determination  process. 

.16    Customary  and  tradiUonal  use 

determination  process. 
.17    Determining  priorities  for 

subsistence  uses  among  rural  Alaska 

residents. 

.18    Regulation  adoption  process. 

.19    Closures  and  other  special  actions. 

.20    Request  for  reconsideration. 

.21     [Reserved]. 

Subpart  C — Board  Determinations 

.22    Subsistence  resource  regions. 

.23    Rural  determinations. 

.24    Customary  and  traditional  use 

determinations. 

Subpart  A — General  Provisions 

§ .1    Purpose. 

The  regulations  in  this  part 
implement  the  Federal  Subsistence 
Management  Program  on  public  lands 
within  the  State  of  Alaska. 

§ .2    Authority. 

The  Secretary  of  the  Interior  and 
■'  Secretary  of  Agriculture  issue  the 
regulations  in  this  part  pursuant  to 
authority  vested  in  Title  VIII  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  16  U.S.C. 
3101-3126. 

§ .3    Applicability  and  scope. 

(a)  The  regulations  in  this  part 
implement  the  provisions  of  Title  VIII  of 
ANILCA  relevant  to  the  taking  of  fish 
and  wildlife  on  public  lands  in  the  State 
of  Alaska.  The  regulations  in  this  part 
do  not  permit  subsistence  uses  in 
Glacier  Bay  National  Park,  Kenai  Fjords 
National  Park,  Katmai  National  Park, 
and  that  portion  of  Denali  National  Park 
established  as  Mt.  McKinley  National 
Park  prior  to  passage  of  ANILCA,  where 
subsistence  taking  and  uses  are 
prohibited.  The  regulations  in  this  part 
do  not  supersede  agency  specific 
reflations. 

(b)  The  regulations  contained  in  this 
part  apply  on  all  public  lands  including 
all  non-navigable  waters  located  on 
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these  lands,  on  all  navigable  and  non- 
navigable  water  within  the  exterior 
boundaries  of  the  following  areas,  and 
on  inland  waters  adjacent  to  the  exterior 
boundaries  of  the  following  areas: 

(1)  Alaska  Maritime  National  Wildlife 
Refuge; 

(2)  Alaska  Peninsula  National 
Wildlife  Rehige; 

(3)  Aniakchak  National  Monument 
and  Preserve; 

(4)  Arctic  National  Wildlife  Refuge; 

(5)  Becharof  National  Wildlife  Refuge; 

(6)  Bering  Land  Bridge  National 
Preserve; 

(7)  Cape  Krusenstem  National 
Monument; 

(8)  Chugach  National  Forest, 
excluding  marine  waters; 

(9)  Denali  National  Preserve  and  the 
1980  additions  to  Denah  National  Park; 

(10)  Gates  of  the  Arctic  National  Park 
and  Preserve; 

(11)  Glacier  Bay  National  Preserve; 

(12)  Innoko  National  Wildlife  Refuge; 

(13)  Izembek  National  Wildlife 
Refuge; 

(14)  Katmai  National  Preserve; 

(15)  Kanuti  National  Wildlife  Refuge; 

(16)  Kenai  National  Wildlife  Refuge; 

(17)  Kobuk  Valley  National  Park; 

(18)  Kodiak  National  Wildlife  Refuge; 

(19)  Koyukuk  National  Wildlife 
Refuge; 

(20)  Lake  Clark  National  Park  and 
Preserve; 

(21)  National  Petroleum  Reserve  in 
Alaska; 

(22)  Noatak  National  Preserve; 

(23)  Nowitna  National  Wildlife 
Refuge; 

(24)  Selawik  National  Wildlife  Refuge; 

(25)  Steese  National  Conservation 
Area; 

(26)  Tetlin  National  Wildlife  Refuge; 

(27)  Togiak  National  Wildlife  Refuge; 

(28)  Tongass  National  Forest, 
including  Admiralty  Island  National 
Monument  and  Misty  Fjords  National 
Monument,  and  excluding  marine 
waters; 

(29)  White  Mountain  National 
Recreation  Area; 

(30)  Wrangell-St.  Elias  National  Park 
and  Preserve; 

(31)  Yukon -Charley  Rivers  National 
Preserve; 

(32)  Yukon  Delta  National  Wildlife 
Refuge; 

(33)  Yukon  Flats  National  Wildlife 
Refuge: 

(34)  All  components  of  the  Wild  and 
Scenic  River  System  located  outside  the 
boundaries  of  National  Parks,  National 
Preserves  or  National  Wildlife  Refuges, 
including  segments  of  the  Alagnak 
River,  Beaver  Creek,  Birch  Creek,  Delta 
River,  Fortymile  River,  Gulkana  River, 
and  Unalakleet  River. 


(c)  The  public  lands  described  in 
paragraph  (b)  of  this  section  remain 
subject  to  change  through  rulemaking 
pending  a  Department  of  the  Interior 
review  of  title  and  jurisdictional  issues 
regarding  certain  submerged  lands 
beneath  navigable  waters  in  Alaska. 

§ .4    Definitions. 

The  following  definitions  apply  to  all 
regulations  contained  in  this  part: 

Agency  means  a  subunit  of  a  cabinet 
level  Department  of  the  Federal 
government  having  land  management 
authority  over  the  public  lands 
including,  but  not  limited  to,  the  U.S. 
Fish  &  Wildlife  Service,  Bureau  of 
Indian  Affairs,  Bureau  of  Land 
Management,  National  Park  Service,  and 
USDA  Forest  Service. 

ANILCA  means  the  Alaska  National 
Interest  Lands  Conservation  Act,  Pub.  L. 
96-487,  94  Stat.  2371  (codified,  as 
amended,  in  scattered  sections  of  16 
U.S.C.  and  43  U.S.C.) 

Area,  District,  Subdistrict,  and  Section 
mean  one  of  the  geographical  areas 
defined  in  the  codified  Alaska 
Department  of  Fish  and  Game 
regulations  found  in  Title  5  of  the 
Alaska  Administrative  Code. 

Barter  means  the  exchange  of  fish  or 
wildlife  or  their  parts  taken  for 
subsistence  uses;  for  other  fish,  wildlife 
or  their  parts;  or,  for  other  food  or  for 
nonedible  items  other  than  money,  if 
the  exchange  is  of  a  limited  and 
noncommercial  nature. 

Board  means  the  Federal  Subsistence 
Board  as  described  in  § .10. 

Commissions  means  the  Subsistence 
Resource  Commissions  established 
pursuant  to  section  808  of  ANILCA. 

Conservation  of  healthy  populations 
offish  and  wildlife  means  the 
maintenance  offish  and  wildlife 
resources  and  their  habitats  in  a 
condition  that  assures  stable  and 
continuing  natural  populations  and 
species  mix  of  plants  and  animals  in 
relation  to  their  ecosystem,  including 
the  recognition  that  local  rural  residents 
engaged  in  subsistence  uses  may  be  a 
natural  part  of  that  ecosystem; 
minimizes  the  likelihood  of  irreversible 
or  long-term  adverse  effects  upon  such 
populations  and  species;  ensures  the 
maximum  practicable  diversity  of 
options  for  the  future;  and  recognizes 
that  the  policies  and  legal  authorities  of 
the  managing  agencies  will  determine 
the  nature  and  degree  of  management 
programs  affecting  ecological 
relationships,  population  dynamics,  and 
the  manipulation  of  the  components  of 
the  ecosystem. 

Customary  trade  means  cash  sale  of 
fish  and  wildlife  resources  regulated  in 
this  part,  not  otherwise  prohibited  by 


Federal  law  or  regulation,  to  support 
personal  and  family  needs;  and  does  not 
include  trade  which  constitutes  a 
significant  commercial  enterprise. 

Customary  and  traditional  use  means 
a  long-established,  consistent  pattern  of 
use,  incorporating  beliefs  and  customs 
which  have  been  transmitted  from 
generation  to  generation.  This  use  plays 
an  important  role  in  the  economy  of  the 
community. 

FACA  means  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  86  Stat. 
770  (codified  as  amended,  at  5  U.S.C. 
Appendix  II,  1-15). 

ramily  means  all  persons  related  by 
blood,  marriage  or  adoption,  or  any 
person  living  within  the  household  on 
a  permanent  basis. 

Federal  Advisory  Committees  or 
Federal  Advisory  Committee  means  the 
Federal  Local  Advisory  Committees  as 
described  in  § .12. 

Federal  lands  means  lands  and  waters 
and  interests  therein  the  title  to  which 
is  in  the  United  States,  including 
navigable  and  non-navigable  waters  in 
which  the  United  States  has  reserved 
water  rights. 

Fish  and  wildlife  means  any  member 
of  the  animal  kingdom,  including 
without  limitation  any  mammal,  fish, 
bird  (including  any  migratory, 
nonmigratory  or  endangered  bird  for 
which  protection  is  also  afforded  by 
treaty  or  other  international  agreement), 
amphibian,  reptile,  mollusk,  crustacean, 
arthropod,  or  other  invertebrate,  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  the  carcass  or  part 
thereof. 

Game  Management  Unit  or  GMU 
means  one  of  the  26  geographical  areas 
listed  under  game  management  units  in 
the  codified  State  of  Alaska  hunting  and 
trapping  regulations  and  the  Game  Unit 
Maps  of  Alaska. 

Inland  Waters  means,  for  the 
purposes  of  this  part,  those  waters 
located  landward  of  the  mean  high  tide 
line  or  the  waters  located  upstream  of 
the  straight  line  drawn  h^m  headland  to 
headland  across  the  mouths  of  rivers  or 
other  waters  as  they  flow  into  the  sea. 
Inland  waters  include,  but  are  not 
limited  to,  lakes,  reservoirs,  ponds, 
streams,  and  rivers. 

Marine  Waters  means,  for  the 
purposes  of  this  part,  those  waters 
located  seaward  of  the  mean  high  tide 
line  or  the  waters  located  seaward  of  the 
straight  line  drawn  from  headland  to 
headland  across  the  mouths  of  rivers  or 
other  waters  as  they  How  into  the  sea. 

Person  means  an  individual  and  does 
not  include  a  corporation,  company, 
partnership,  firm,  association, 
organization,  business,  trust  or  society. 

Public  lands  or  public  land  means: 
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(1)  Lands  situated  in  Alaska  which  are 
Federal  lands,  except — 

(i)  Land  selections  of  the  State  of 
Alaska  whic^  have  been  tentatively 
approved  ori  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  c(^nfinned  to,  vaUdly  selected 
by,  or  grantejd  to  the  Territory  of  Alaska 
or  the  State  iinder  any  other  provision 
of  Federal  lajw; 

(ii)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1601  et  seq..  which  have  not  been 
conveyed  to  a  Native  Corporation, 
unless  any  such  selection  is  determined 
to  be  invalid!  or  is  relinquished;  and 

(iii)  Lands]  referred  to  in  section  19(b) 
of  the  Alaski  Native  Claims  Settlement 
Act,  43  U.S.C.  1618(b). 

(2)  Notwit|istanding  the  exceptions  in 
paragraphs  (l)(i)  through  (iii)  of  this 
definition,  until  conveyed  or  interim 
conveyed,  al|  Federal  lands  within  the 
boundaries  df  any  unit  of  the  National 
Park  System,  National  Wildlife  Refuge 
System,  National  Wild  and  Scenic 
Rivers  Systetos,  National  Forest 
Monument,  Rational  Recreation  Area, 
National  Conservation  Area,  new 
National  forest  or  forest  addition  shall 
be  treated  asipublic  lands  for  the 
purposes  of  lihe  regulations  in  this  part 
pursuant  to  section  906(o)(2)  of 
ANILCA.     j 

Regional  Qpuncils  or  Regional 
Council  means  the  Regional  Advisory 
Coimcils  as  described  in  § .11. 

Regulatory  year  means  July  1  through 
June  30,  except  for  fish  and  shellfish 
where  it  meaps  March  1  through  the  last 
day  of  Febru^. 

Reserved  water  right(s)  means  the 
Federal  right  to  use  unappropriated 
appurtenant  Water  necessary  to 
accomplish  the  purposes  for  which  a 
Federal  reservation  was  established. 
Reserved  wa^er  rights  include 
nonconsumpftive  and  consimiptive  uses. 

Resident  n^eans  any  person  who  has 
his  or  her  prijmary,  permanent  home  for 
the  previous  jl2  months  within  Alaska 
and  whenever  absent  from  this  primary, 
permanent  h6me.  has  the  intention  of 
returning  to  it.  Factors  demonstrating 
the  location  ^f  a  person's  primary, 
permanent  ht>me  may  include,  but  are 
not  limited  to:  the  address  listed  on  an 
Alaska  Permanent  Fund  dividend 
application;  tn  Alaska  license  to  drive, 
hunt,  fish,  ori  engage  in  an  activity 
regulated  by  a  government  entity; 
affidavit  of  person  or  persons  who  know 
the  individu^;  voter  registration; 
location  of  relsidences  owned,  rented  or 
leased;  location  of  stored  household 
goods;  residence  of  spouse,  minor 
children  or  dependents;  tax  docimients; 


or  whether  the  person  claims  residence 
in  another  location  for  any  purpose. 

Rural  means  any  community  or  area 
of  Alaska  determined  by  the  Board  to 
quahfy  as  such  imder  the  process 
described  in  § .15. 

Secretary  means  the  Secretary  of  the 
Interior,  except  that  in  reference  to 
matters  related  to  any  unit  of  the 
National  Forest  System,  such  term 
means  the  Secretary  of  Agriculture. 

State  means  the  State  of  Alaska. 

Subsistence  uses  means  the 
customary  and  traditional  uses  by  rural 
Alaska  residents  of  wild,  renewable 
resoiu-ces  for  direct  personal  or  family 
consumption  as  food,  shelter,  fuel, 
clothing,  tools,  or  transportation;  for  the 
making  and  selling  of  handicraft  articles 
out  of  nonedible  byproducts  of  fish  and 
wildlife  resources  taken  for  personal  or 
family  consumption;  for  barter,  or 
sharing  for  personal  or  family 
consumption;  and  for  customary  trade. 

Take  or  taking  as  used  with  respect  to 
fish  or  wildUfe,  means  to  pursue,  himt, 
shoot,  trap,  net.  capture,  collect,  kill, 
harm,  or  attempt  to  engage  in  any  such 
conduct. 

Year  means  calendar  year  unless 
another  year  is  specified. 

§ .5    Eligibility  for  subsistence  use. 

(a)  You  may  take  fish  and  wrildlife  on 
public  lands  for  subsistence  uses  only  if 
you  are  an  Alaska  resident  of  a  rural 
area  or  rural  commiuiity.  The 
regulations  in  this  part  may  further  limit 
your  qualifications  to  harvest  fish  or 
wildlife  resources  for  subsistence  uses. 
If  you  are  not  an  Alaska  resident  or  are 
a  resident  of  a  non-rural  area  or 

commimity  listed  in  § .23,  you  may 

not  take  fish  or  wildlife  on  public  lands 
for  subsistence  uses  imder  Uie 

Tlations  in  this  part. 
)  Where  the  Board  has  made  a 
customary  and  traditional  use 
determination  regarding  subsistence  use 
of  a  specific  fish  stock  or  wildlife 
population,  in  accordance  with,  and  as 

listed  in,  § .24,  only  those  Alaskans 

who  are  residents  of  rural  areas  or 
communities  designated  by  the  Board 
are  eligible  for  subsistence  taking  of  that 
population  or  stock  on  public  lands  for 
subsistence  uses  imder  the  regulations 
in  this  part.  If  you  do  not  Uve  in  one  of 
those  areas  or  communities,  you  may 
not  take  fish  or  wildlife  from  that 
population  or  stock,  on  public  lands 
under  the  regulations  in  this  part. 

(c)  Where  customary  and  traditional 
use  determinations  for  a  fish  stock  or 
wildlife  pKjpulation  within  a  specific 
area  have  not  yet  been  made  by  the 
Board  (e.g.  "no  determination"),  all 
Alaskans  who  are  residents  of  nu^l 
areas  or  communities  may  harvest  for 


subsistence  from  that  stock  or 
population  under  the  regulations  in  this 
part. 

(d)  The  National  Park  Service  may 
regulate  further  the  eligibility  of  those 
individuals  qualified  to  engage  in 
subsistence  uses  on  National  Park 
Service  lands  in  accordance  with 
specific  authority  in  ANILCA,  and 
National  Park  Service  regulations  at  36 
CFR  Part  13. 

§ .6    Licenses,  permits,  harvest  tickets, 

tags,  and  reports. 

(a)  If  you  wish  to  take  fish  and 
wildlife  on  public  lands  for  subsistence 
uses,  you  must  be  a  rural  Alaska 
resident  and: 

(1)  Possess  the  pertinent  valid  Alaska 
resident  hunting  and  trapping  licenses 
(no  license  required  to  take  fish  or 
shellfish)  unless  Federal  licenses  are 
required  or  imless  otherwise  provided 
for  in  subpart  D  of  this  part; 

(2)  Possess  and  comply  with  the 
provisions  of  any  pertinent  Federal 
permits  (Federal  Subsistence 
Registration  Permit  or  Federal 
Designated  Harvester  Permit)  reqiiired 
by  subpart  D  of  this  part;  and 

(3)  Possess  and  comply  with  the 
provisions  of  any  pertinent  permits, 
harvest  tickets,  or  tags  required  by  the 
State  unless  any  of  these  documents  or 
individual  provisions  in  them  are 
superseded  by  the  requirements  in 
subpart  D  of  this  part. 

(b)  If  you  have  been  awarded  a  permit 
to  take  fish  and  wildlife,  you  must  have 
that  permit  in  your  possession  during 
the  taking  and  must  comply  with  all 
requirements  of  the  permit  and  the 
regulations  in  this  section  pertaining  to 
validation  and  reporting  and  to 
regulations  in  subpart  D  of  this  part 
pertaining  to  methods  and  means, 
possession  and  transportation,  and 
utiUzation.  Upon  the  request  of  a  State 
or  Federal  law  enforcement  agent,  you 
must  also  produce  any  licenses,  permits, 
harvest  tickets,  tags  or  other  documents 
required  by  this  section.  If  you  are 
engaged  in  taking  fish  and  wildlife 
under  these  regulations,  you  must  allow 
State  or  Federal  law  enforcement  agents 
to  inspect  any  apparatus  designed  to  be 
used,  or  capable  of  being  used  to  take 
fish  or  wildlife,  or  any  fish  or  wdldlife 
in  your  possession. 

(c)  You  must  validate  the  harvest 
tickets,  tags,  permits,  or  other  required 
documents  before  removing  your  kill 
from  the  harvest  site.  You  must  also 
comply  with  all  reporting  provisions  as 
set  forth  in  subpart  D  of  this  part. 

(d)  If  you  take  fish  and  wildlife  under 
a  community  harvest  system,  you  must 
report  the  harvest  activity  in  accordance 
with  regulations  specified  for  that 
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community  in  subpart  D  of  this  part, 
and  as  required  by  any  applicable 
permit  conditions.  Individuals  may  be 
responsible  for  particular  reporting 
requirements  in  the  conditions 
permitting  a  specific  community's 
harvest.  Failure  to  comply  with  these 
conditions  is  a  violation  of  these 
regulations.  Community  harvests  are 
reviewed  annually  under  the  regulations 
in  subpart  D  of  this  part. 

(e)  You  may  not  make  a  fraudulent 
application  for  Federal  or  State  licenses, 
permits,  harvest  tickets  or  tags  or 
intentionally  file  an  incorrect  harvest 
report. 

S .7    Restriction  on  UM. 


(a)  You  may  not  trade  or  sell  fish  and 
wildlife,  taken  pursuant  to  the 
regulations  in  this  part,  except  as 

provided  for  in  §§ .25, .26,  and 

.27. 

(b)  You  may  not  use,  sell,  or  trade  fish 
and  wildlife,  taken  pursuant  to  the 
regulations  in  this  part,  in  any 
significant  commercial  enterprise. 

§ .8    Penalties. 

If  you  are  convicted  of  violating  any 
provision  of  50  CFR  Part  100  or  36  CFR 
Part  242,  you  may  be  punished  by  a  fine 
or  by  imprisonment  in  accordance  with 
the  penalty  provisions  applicable  to  the 
public  land  where  the  violation 
occurred. 

§ .9    Information  eollectien 

requirements. 

(a)  The  rules  in  this  part  contain 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  (OMB)  approval  under  44  U.S.C. 
3501-3520.  They  apply  to  fish  and 
wildlife  harvest  activities  on  public 
lands  in  Alaska.  Subsistence  users  will 
not  be  required  to  respond  to  an 
information  collection  request  unless  a 
valid  OMB  number  is  displayed  on  the 
information  collection  form. 

(1)  Section .6,  Licenses,  permits, 

harvest  tickets,  tags,  and  reports.  The 
information  collection  requirements 

contained  in  § .6  (Federal 

Subsistence  Registration  Permit  or 
Federal  Designated  Hunter  Permit 
forms)  provide  for  permit-specific 
subsistence  activities  not  authorized 
through  the  general  adoption  of  State 
regulations.  Identity  and  location  of 
residence  are  required  to  determine  if 
you  are  eligible  for  a  permit  and  a  report 
of  success  is  required  after  a  harvest 
attempt.  These  requirements  are  not 
duplicative  with  the  requirements  of 
paragraph  (a)(3)  of  this  section.  The 

regulations  in  § .6  require  this 

information  before  a  rural  Alaska 
resident  may  engage  in  subsistence  uses 


on  public  lands.  The  Department 
estimates  that  the  average  time 
necessary  to  obtain  and  comply  with 
this  permit  information  collection 
requirement  is  0.25  hours. 

(2)  Section .20.  Request  for 

reconsideration.  The  information 
collection  requirements  contained  in 

§ .20  provide  a  standardized  process 

to  allow  individuals  the  opportunity  to 
appeal  decisions  of  the  Board. 
Submission  of  a  request  for 
reconsideration  is  voluntary  but 
required  to  receive  a  final  review  by  the 
Board.  We  estimate  that  a  request  for 
reconsideration  will  take  4  hours  to 
prepare  and  submit. 

(3)  The  remaining  information 
collection  requirements  contained  in 
this  part  imposed  upon  subsistence 
-users  are  those  adopted  from  State 
regulations.  These  collection 
requirements  would  exist  in  the  absence 
of  Federal  subsistence  regulations  and 
are  not  subject  to  the  Paperwork 
Reduction  Act.  The  burden  in  this 
situation  is  negligible  and  information 
gained  from  these  reports  are 
systematically  available  to  Federal 
managers  by  routine  computer  access 
requiring  less  than  one  hour. 

id)  You  may  direct  comments  on  the 
burden  estimate  or  any  other  aspect  of 
the  burden  estimate  to:  Information 
Collection  Officer,  U.S.  Fish  and 
Wildhfe  Service,  1849  C  Street,  N.W., 
MS  224  ARLSQ,  Washington,  D.C. 
20240:  and  the  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503.  Additional 
information  requirements  may  be 
imposed  if  Local  Advisory  Conunittees 
or  additional  Regional  Councils,  subject 
to  the  Federal  Advisory  Committee  Act 
(FACA),  are  established  under  subpart  B 
of  this  part.  Such  requirements  will  be 
submitted  to  OMB  for  approval  prior  to 
their  implementation. 

Subpart  B — Program  Structure 

§ .10    Federal  Subsistence  Board. 

(a)  The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  hereby 
establish  a  Federal  Subsistence  Board, 
and  assign  them  responsibility  for, 
administering  the  subsistence  taking 
and  uses  offish  and  wildlife  on  public 
lands,  and  the  related  promulgation  and 
signature  authority  for  regulations  of 
subparts  C  and  D  of  this  part.  The 
Secretaries,  however,  retain  their 
existing  authority  to  restrict  or  eliminate 
hunting,  fishing,  or  trapping  activities 
which  occur  on  lands  or  waters  in 
Alaska  other  than  public  lands  when 
such  activities  interfere  with 


subsistence  hunting,  fishing,  or  trapping 
on  the  public  lands  to  such  an  extent  as 
to  result  in  a  failure  to  provide  the 
subsistence  priority. 

(b)  Membership.  (1)  The  voting 
members  of  the  Board  are:  a  Chair  to  be 
appointed  by  the  Secretary  of  the 
Interior  with  the  concurrence  of  the 
Secretary  of  Agriculture;  the  Alaska 
Regional  Director,  U.S.  Fish  and 
Wildlife  Service;  Alaska  Regional 
Director,  National  Park  Service;  Alaska 
Regional  Forester,  USDA  Forest  Service; 
the  Alaska  State  Director,  Bureau  of 
Land  Management:  and  the  Alaska  Area 
Director,  Bureau  of  Indian  Affairs.  Each 
member  of  the  Board  may  appoint  a 
designee. 

(2)  (Reserved] 

(c)  Liaisons  to  the  Board  are:  a  State 
liaison,  and  the  Chairman  of  each 
Regional  Council.  The  State  liaison  and 
the  Chairman  of  each  Regional  Council 
may  attend  public  sessions  of  all  Board 
meetings  and  be  actively  involved  as 
consultants  to  the  Board. 

(d)  Powers  and  duties.  (1)  The  Board 
shall  meet  at  least  twice  per  year  and  at 
such  other  times  as  deemed  necessary. 
Meetings  shall  occur  at  the  call  of  the 
Chair,  but  any  member  may  request  a 
meeting. 

(2)  A  quorum  consists  of  four 
members. 

(3)  No  action  may  be  taken  unless  a 
majority  of  voting  members  are  in 
agreement. 

(4)  The  Board  is  empowered,  to  the 
extent  necessary,  to  implement  Title 
Vlllof  ANILCA,to: 

(i)  Issue  regulations  for  the 
management  of  subsistence  taking  and 
uses  of  fish  and  wildlife  on  public 
lands; 

(ii)  Determine  which  communities  or 
areas  of  the  State  are  rural  or  non-nu-al: 

(iii)  Determine  which  rural  Alaska 
areas  or  communities  have  customary 
and  traditional  subsistence  uses  of 
specific  fish  and  wildlife  populations: 

(iv)  Allocate  subsistence  uses  of  fish 
and  wildlife  populations  on  public 
lands: 

(v)  Ensure  that  the  taking  on  public 
lands  of  fish  and  wildlife  for 
nonwasteful  subsistence  uses  shall  be 
accorded  priority  over  the  taking  on 
such  lands  of  fish  and  wildlife  for  other 
purposes: 

(vi)  Close  pubUc  lands  to  the  non- 
subsistence  taking  of  fish  and  wildlife: 

(vii)  Establish  priorities  for  the 
subsistence  taking  of  fish  and  wildlife 
on  public  lands  among  rural  Alaska 
residents: 

(viii)  Restrict  or  eliminate  taking  of 
fish  and  wildlife  on  public  lands; 

(ix)  Determine  wha'.  types  and  forms 
of  trade  of  fish  and  wildlife  taken  for 
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9S  constitute  allowable 
^de; 

the  Regional  Councils  to 


subsistence  i 
customary  tr 

(x)  Author 
convene; 

(xi)  Establish  a  Regional  Council  in 
each  subsistence  resource  region  and 
recommend  tp  the  Secretaries, 
appointees  td  the  Regional  Councils, 
pursuant  to  tjie  FACA; 

(xii)  Establish  Federal  Advisory 
Committees  Udthin  the  subsistence 
resource  regions,  if  necessary  and 
recommend  to  the  Secretaries  that 
members  of  the  Federal  Advisory 
Committees  qe  appointed  from  the 
group  of  individuals  nominated  by  rural 
Alaska  residents; 

(xiii)  Establish  rules  and  procedures 
for  the  operation  of  the  Board,  and  the 
Regional  Coupcils; 

(xiv)  RevieW  and  respond  to  proposals 
for  regulationp,  management  plans, 
policies,  and  jother  matters  related  to 
subsistence  taking  and  uses  of  fish  and 
wildlife;        | 

(xv)  Enter  ihto  cooperative  agreements 
or  otherwise  Cooperate  with  Federal 
agencies,  the  State,  Native 
organizations^  local  governmental 
entities,  and  ^ther  persons  and 
organizations^  including  international 
entities  to  eff^tuate  the  purposes  and 
policies  of  th^  Federal  subsistence 
management  program; 

(xvi)  Develop  aUemative  permitting 
processes  relating  to  the  subsistence 
taking  of  Bsh  land  wildlife  to  ensure 
continued  opportunities  for  subsistence; 

(xvii)  Evaluate  whether  hunting, 
fishing,  or  trabping  activities  which 
occur  on  lancfc  or  waters  in  Alaska  other 
than  public  lands  interfere  with 
subsistence  hunting,  fishing,  or  trapping 
on  the  publicllands  to  such  an  extent  as 
to  result  in  a  failure  to  provide  the 
subsistence  priority,  and  after 
appropriate  consultation  with  the  State 
of  Alaska,  tha  Regional  Councils,  and 
other  Federal  agencies,  make  a 
recommendation  to  the  Secretaries  for 
their  action; 

(xviii)  Identify,  in  appropriate  specific 
instances,  whpther  there  exists 
additional  Federal  reservations.  Federal 
reserved  water  rights  or  other  Federal 
interests  in  la  ids  or  waters,  including 
those  in  whicp  the  United  States  holds 
less  than  a  fee  ownership,  to  which  the 
Federal  subsistence  priority  attaches, 
and  make  appropriate  recommendation 
to  the  Secretaries  for  inclusion  of  those 
interests  within  the  Federal  Subsistence 
Management  Program;  and 

(xix)  Take  (jther  actions  authorized  by 
the  Secretaries  to  implement  Title  Vm 
ofANILCA. 

(5)  The  Boa^d  may  implement  one  or 
more  of  the  fcjllowing  harvest  and 
harvest  reporl  ing  or  permit  systems: 


(i)  The  Hsh  and  wildlife  is  taken  by  an 
individual  who  is  required  to  obtain  and 
possess  pertinent  State  harvest  permits, 
tickets,  or  tags,  or  Federal  permit 
(Federal  Subsistence  Registration 
Permit); 

(ii)  A  qualified  subsistence  user  may 
designate  another  qualified  subsistence 
user  (by  using  the  Federal  E>esignated 
Harvester  Permit)  to  take  fish  and 
wildlife  on  his  or  her  behalf; 

(iii)  The  fish  and  wildUfe  is  taken  by 
individuals  or  community 
representatives  permitted  (via  a  Federal 
Subsistence  Registration  Permit)  a  one- 
time or  annual  harvest  for  special 
purposes  including  ceremonies  and 
potlatches;  or 

(iv)  The  fish  and  wildlife  is  taken  by 
representatives  of  a  community 
permitted  to  do  so  in  a  manner 
consistent  with  the  community's 
customary  and  traditional  practices. 

(6)  The  Board  may  delegate  to  agency 
field  officials  the  authority  to  set  harvest 
limits,  define  harvest  areas,  and  open  or 
close  specific  fish  or  wildlife  harvest 
seasons  within  fi-ameworks  established 
by  the  Board. 

(7)  The  Board  shall  establish  a  Staff 
Committee  for  analytical  emd 
administrative  assistance  composed  of  a 
member  fi-om  the  U.S.  Fish  and  Wildlife 
Service,  National  Park  Service,  U.S. 
Bureau  of  Land  Management,  Bureau  of 
Indian  Affairs,  and  USDA  Forest 
Service.  A  U.S.  Fish  and  Wildlife 
Service  representative  shall  serve  as 
Chair  of  the  Staff  Committee. 

(8)  The  Board  may  establish  and 
dissolve  additional  committees  as 
necessary  for  assistance. 

(9)  The  U.S.  Fish  and  Wildlife  Service 
shall  provide  appropriate  administrative 
support  for  the  Board. 

(10)  The  Board  shall  authorize  at  least 
two  meetings  per  year  for  each  Regional 
Council. 

(e)  Relationship  to  Regional  Councils. 
(1)  The  Board  shall  consider  the  reports 
and  recommendations  of  the  Regional 
Councils  concerning  the  taking  of  fish 
and  wildlife  on  public  lands  within 
their  respective  regions  for  subsistence 
uses.  The  Bosird  may  choose  not  to 
follow  any  Regional  Council 
recommendation  which  it  determines  is 
not  supported  by  substantial  evidence, 
violates  recognized  principles  offish 
and  wildlife  conservation,  would  be 
detrimental  to  the  satisfaction  of 
subsistence  needs,  or  in  closure 
situations,  for  reasons  of  public  safety  or 
administration  or  to  assure  the 
continued  viability  of  a  particular  fish 
or  wildlife  population.  If  a 
recommendation  is  not  adopted,  the 
Board  shall  set  forth  the  factual  basis 


and  the  reasons  for  the  decision,  in 
writing,  in  a  timely  fashion. 

(2)  The  Board  shall  provide  available 
and  appropriate  technical  assistance  to 
the  Regional  Councils. 

§ .1 1    Regional  advisory  councils. 

(a)  The  Board  shall  establish  a 
Regional  Council  for  each  subsistence 
resource  region  to  participate  in  the 
Federal  subsistence  management 
program.  The  Regional  Councils  shall  be 
established,  and  conduct  their  activities, 
in  accordance  with  the  FACA.  The 
Regional  Councils  shall  provide  a 
regional  forum  for  the  collection  and 
expression  of  opinions  and 
recommendations  on  matters  related  to 
subsistence  taking  and  uses  of  fish  and 
wildlife  resources  on  public  lands.  The 
Regional  Councils  shall  provide  for 
public  participation  in  the  Federal 
regulatory  process. 

(b)  Establishment  of  Regional 
Councils;  membership.  (1)  The  number 
of  members  for  each  Regional  Council 
shall  be  established  by  the  Board,  and 
shall  be  an  odd  number.  A  Regional 
Council  member  must  be  a  resident  of 
the  region  in  which  he  or  she  is 
appointed  and  be  knowledgeable  about 
the  region  and  subsistence  uses  of  the 
public  lands  therein.  The  Board  shall 
accept  nominations  and  recommend  to 
the  Secretaries  that  representatives  on 
the  Regional  Councils  be  appointed 
from  those  nominated  by  subsistence 
users.  Appointments  to  the  Regional 
Councils  shall  be  made  by  the 
Secretaries. 

(2)  Regional  Council  members  shall 
serve  3  year  terms  and  may  be 
reappointed.  Initial  members  shall  be 
appointed  with  staggered  terms  up  to 
three  years. 

(3)  The  Chair  of  each  Regional 
Council  shall  be  elected  by  the 
applicable  Regional  Council,  from  its 
membership,  for  a  one  year  term  and 
may  be  reelected. 

(c)  Powers  and  Duties.  (1)  The 
Regional  Councils  are  authorized  to: 

(i)  Hold  public  meetings  related  to 
subsistence  uses  of  fish  and  wildlife 
within  their  respective  regions,  after  the 
Chair  of  the  Board  or  the  designated 
Federal  Coordinator  has  called  the 
meeting  and  approved  the  meeting 
agenda; 

(ii)  Elect  officers; 

(iii)  Review,  evaluate,  and  make 
recommendations  to  the  Board  on 
proposals  for  regulations,  policies, 
management  plans,  and  other  matters 
relating  to  the  subsistence  take  of  fish 
and  wildlife  under  these  regulations 
within  the  region; 

(iv)  Provide  a  forum  for  the 
expression  of  opinions  and 
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recommendations  by  persons  interested 
in  any  matter  related  to  the  subsistence 
uses  of  fish  and  wildlife  within  the 
region; 

(v)  Encourage  local  and  regional 
partici]}ation,  pursuant  to  the  provisions 
of  the  regulations  in  this  part  in  the 
decisionmaking  process^  affecting  the 
taking  of  fish  and  wildlife  on  the  public 
lands  within  the  region  for  subsistence 


(vi)  Prepare^nd  submit  to  the  Board 
an  annual  report  containing— 

(A)  An  identification  of  current  and 
anticipated  subri«t«ioe  uaefr  of  fish  and 
wildlife  populations  within  tbe  raoian; 

(B)  An  evaluation  of  current  ana 
anticipated  subsistence  needs  for  fish 
and  %i^life  pc^lations  from  the 
public  lands  within  the  region; 

(C)  A  recommended  stretecnr  fior  the 
management  of  fish  and  wildufe 
populations  within  the  ragioo  to 
accommodate  such  subsistence  uses  and 
needs  related  to  the  public  lands;  and 

(D)  Recommendations  concerning 
policies,  standards,  guidelines,  and 
regulations  to  implement  the  strategy; 

(vii)  Appoint  members  to  each 
Subsistence  Resource  Commission 
within  their  region  in  accordance  with 
the  requirements  of  Section  808  of 
ANILCA; 

(viii)  Make  recommendations  on 
determinations  of  customary  and 
traditional  use  of  subsistence  resources; 

(ix)  Make  recommendations  on 
determinations  of  rural  status; 

(x)  Make  recommendations  regarding 
the  allocation  of  subsistence  uses  among 
rural  Alaska  residents  pureuant  to 
8_.17; 

(xi)  Develop  proposals  pertaining  to 
the  subsistence  taking  and  use  of  fish 
and  wildlife  under  these  regulations, 
and  review  and  evaluate  such  proposals 
submitted  by  other  sources; 

(xii)  Provide  recommendations  on  the 
establishment  and  membership  of 
Federal  Advisory  Committees. 

(2)  The  Regional  Councils  shall: 

(i)  Operate  in  conformance  with  the 
provisions  of  FACA  and  comply  with 
rules  of  operation  established  by  the 
Board; 

(ii)  Perform  other  duties  specified  by 
the  Board. 

f .12    Local  advisory  commmees. 

(a)  The  Board  shall  establish  such 
local  Federal  Advisory  Committees 
within  each  region  as  necessary  at  such 
time  that  it  is  determined,  after  notice 
and  hearing  and  consultation  with  the 
State,  that  the  existing  State  fish  and 
game  advisory  committees  do  not 
adequately  provide  advice  to,  and  assist, 
the  particular  Regional  Council  in 
carrying  out  its  function  as  set  forth  in 
§_.ll. 


(b)  Local  Federal  Advisory 
Committees,  if  established  by  the  Board, 
shall  operate  in  conformance  with  the 
provisions  of  the  FACA,  and  comply 
with  rules  of  operation  established  by 
the  Board. 

I .13    Boardtagency  relstionshipe. 

(a>  General.  (1)  The  Board,  in  making 
decisions  or  recommendations,  shall 
consider  and  misure  compKanoe  with 
specific  rtatutory  requirements 
regarding  the  management  of  resources 
on  public  lands,  recognizing  that  the 
management  policies  applicable  to  some 
public  lands  may  entail  methods  of 
lesouice  and  habitat  management  and 
protection  different  from  methods 
appnmriate  for  other  public  lands. 

(2)  The  Board  shall  issue  regulations 
for  subsistence  taking  of  fish  and 
wrildlife  on  public  lands.  The  Board  is 
the  final  administrative  authmity  ao  the 
prmnulgation  of  subpart  C  and  D 
legulatiims  relating  to  the  subsistence 
t^ing  offish  and  wildlife  on  public 
lands. 

(3)  Nothing  in  the  regulations  in  this 
part  shall  enlarge  or  dimini^  the 
authcHity  <rf'any  agency  to  issue 
regulatimis  necessary  for  the  proper 
managonent  of  public  lands  under  their 
}urisdiction  in  accordance  with  ANILCA 
and  other  existing  laws. 

(b)  Section  808  of  ANILCA  establishes 
National  Park  and  Park  Monument 
Subsistence  ResoiuY»  Commissions. 
Nothing  in  the  regulations  in  this  part 
affects  the  duties  or  authorities  of  these 
commissions. 

I .14    Relationstilp  to  State  procedures 

and  regulations. 

(a)  State  fish  and  game  regulations 
apply  to  public  lands  and  such  laws  are 
hereby  adopted  and  made  a  part  of  the 
regulations  in  this  part  to  the  extent 
they  are  not  inconsistent  with,  or 
superseded  by  the  regulations  in  this 
part. 

(b)  The  Board  may  close  public  lands 
to  hunting  and  fishing,  or  take  actions 
to  restrict  the  taking  of  fish  and  wildlife 
despite  any  State  authorization  for 
taking  fish  and  wildlife  on  public  lands. 
The  Board  may  review  and  adopt  State 
openings,  closures,  or  restrictions  which 
serve  to  achieve  the  objectives  of  the 
regulations  in  this  part. 

(c)  The  Board  may  enter  into 
agreements  with  the  State  in  order  to 
coordinate  respective  management 
responsibilities. 

(d)  Petition  for  repeal  of  subsistence 
rules  and  regulations.  (1)  The  State  of 
Alaska  may  petition  the  Secretaries  for 
repeal  of  the  subsistence  rules  and 
regulations  in  this  part  when  the  State 
has  enacted  and  implemented 


subsistence  management  and  use  laws 
which: 

(i)  Are  consistent  with  sections  803, 
804,  and  805  of  ANILCA:  and 

(ii)  Provide  for  the  subsistence 
definition,  preference,  and  participation 
si>ecified  in  sections  803.  804,  and  805 
of  ANILCA. 

(2)  The  State's  petition  shall: 

(i)  Be  submitted  to  the  Secretary  of  the 
Interior,  U.S.  Department  of  the  Interior, 
Washington,  DC.  20240, and  the 
Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture,  Washington, 
D.C  20240: 

(ii)  Include  the  entire  text  of 
applicable  State  legislation  indicating 
compliance  with  sections  803,  804,  and 
805  of  ANILCA;  and 

(iii)  Set  forth  all  data  and  wgummits 
available  to  the  State  in  support  of 
legislative  compliance  writh  sections 
803. 804,  and  805  of  ANILCA. 

(3)  If  the  Secretaries  find  that  the 
State's  petition  contains  adequate 
justification,  a  rulemaking  proceeding 
for  repeal  of  the  regulations  in  this  part 
will  be  initiated.  If  the  Secretaries  find 
that  the  Slate's  petition  does  not  contain 
adequate  justification,  the  petition  will 
be  denied  by  letter  or  other  notice,  with 
a  statement  of  the  ground  f<H'  denial. 


% .18    Mural  tfetarmtnelion  | 

(a)  The  Board  shall  determine  if  an 
area  or  community  in  Alaska  is  rural.  In 
determining  whether  a  specific  area  of 
Alaska  is  rural,  the  Board  shall  use  the 
following  guidelines: 

(1)  A  community  or  area  with  a 
population  of  2500  or  less  shall  be 
deemed  to  be  rural  unless  such  a 
community  or  area  possesses  significant 
characteristics  of  a  non-rural  nature,  or 
is  considered  to  be  socially  and 
economically  a  part  of  an  urbanized 
area. 

(2)  Communities  or  areas  with 
populations  above  2500  but  not  more 
than  7000  will  be  determined  to  be  rural 
or  non-rural. 

(3)  A  community  with  a  population  of 
more  than  7000  shall  be  presumed  non- 
rural,  unless  such  a  community  or  area 
possesses  significant  characteristics  of  a 
rural  nature. 

(4)  Population  data  from  the  most 
recent  census  conducted  by  the  United 
States  Bureau  of  Census  as  updated  by 
the  Alaska  Department  of  Labor  shall  be 
utilized  in  this  process. 

(5)  Community  or  area  characteristics 
shall  be  considered  in  evaluating  a 
community's  rural  or  non-rural  status. 
The  characteristics  may  include,  but  are 
not  limited  to: 

(i)  Use  of  fish  and  wildlife; 
(ii)  Development  and  diversity  of  the 
economy; 
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(iii)  Comnjunity  infrastructure; 

(iv)  Transportation;  and 

(v)  Educational  institutions. 

(6)  Communities  or  areas  which  are 
economically,  socially  and  communally 
integrated  snail  be  considered  in  the 
agH-egate.     ! 

lb)  The  Board  shall  periodically 
review  rural  determinations.  Rural 
determinatiotis  shall  be  reviewed  on  a 
ten  year  cycle,  commencing  with  the 
publication  of  the  year  2000  U.S. 
census.  Rural  determinations  may  be 
reviewed  oul-of-cycle  in  special 
circumstancas.  Once  the  Board  makes  a 
determinatioi  that  a  community  has 
changed  from  rural  to  non-rural,  a 
waiting  period  of  five  years  shall  be 
required  before  the  non-rural 
determinatioi  becomes  effective. 

(c)  Current  determinations  are  listed 
at§ .23. 

§ .16    Cuftomary  and  traditional  use 

determination  process. 

(a)  The  Bo^rd  shall  determine  which 
fish  stocks  artd  wildlife  populations 
have  been  customarily  and  traditionally 
used  for  subsistence.  These 
determinations  shall  identify  the 
specific  comiiunity's  or  area's  use  of 
specific  fish  itocks  and  wildlife 
populations.  For  areas  managed  by  the 
National  Parij  Service,  where 
subsistence  Uses  are  allowed,  the 
determinations  may  be  made  on  an 
individual  basis. 

(b)  A  comn^unity  or  area  shall 
generally  exhibit  the  following  factors, 
which  exemdlify  customary  and 
traditional  use.  The  Board  shall  make 
customary  and  traditional  use 
determinatioiis  based  on  application  of 
the  following  factors: 

(1)  A  long-term  consistent  pattern  of 
use,  excluding  interruptions  beyond  the 
control  of  thejcommunity  or  area; 

(2)  A  pattei^  of  use  recurring  in 
specific  seasons  for  many  years; 

(3)  A  patteip  of  use  consisting  of 
methods  and^eans  of  harvest  which 
are  character^ed  by  efficiency  and 
economy  of  effort  and  cost,  conditioned 
by  local  characteristics; 

(4)  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  aocessible  from  the 
community  of  area; 

(5)  A  means  of  handling,  preparing, 
preserving,  ai|d  storing  fish  or  wildlife 
which  has  betn  traditionally  used  by 
past  generations,  including 
consideration  of  alteration  of  past 
practices  due 'to  recent  technological 
advances,  where  appropriate; 

(6)  A  patterh  of  use  which  includes 
the  handing  c  own  of  knowledge  of 
fishing  and  hunting  skills,  values  and 
lore  from  gendration  to  generation; 


(7)  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  community  of  persons;  and 

(8)  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resources  of  the  area  and 
which  provides  substantial  cultural, 
economic,  social,  and  nutritional 
elements  to  the  community  or  area. 

(c)  The  Board  shall  take  into 
consideration  the  reports  and 
recommendations  of  any  appropriate 
Regional  Council  regarding  customary 
and  traditional  uses  of  subsistence 
resources. 

(d)  Current  determinations  are  listed 
in§ .24. 

§ .17    Determining  priorities  for 

subsistence  uses  among  rurai  Alaska 
residents. 

(a)  Whenever  it  is  necessary  to  restrict 
the  subsistence  taking  of  fish  and 
wildlife  on  public  lands  in  order  to 
protect  the  continued  viability  of  such 
populations,  or  to  continue  subsistence 
uses,  the  Board  shall  establish  a  priority 
among  the  rural  Alaska  residents  after 
considering  any  recommendation 
submitted  by  an  appropriate  Regional 
Council. 

(b)  The  priority  shall  be  implemented 
through  appropriate  limitations  based 
on  the  application  of  the  following 
criteria  to  each  area,  community,  or 
individual  determined  to  have 
customary  and  traditional  use,  as 
necessary: 

(1)  Customary  and  direct  dependence 
upon  the  populations  as  the  mainstay  of 
livelihood; 

(2)  Local  residency;  and 

(3)  The  availability  of  alternative 
resources. 

(c)  If  allocation  on  an  area  or 
community  basis  is  not  achievable,  then 
the  Board  shall  allocate  subsistence 
opportunity  on  an  individual  basis 
through  application  of  the  criteria  in 
paragraphs  (b)  (1)  through  (3)  of  this 
section. 

(d)  In  addressing  a  situation  where 
prioritized  allocation  becomes 
necessary,  the  Board  shall  solicit 
recommendations  from  the  Regional 
Council  in  the  area  affected. 

§ -18    Regulation  adoption  process. 

(a)  Proposals  for  changes  to  the 
Federal  subsistence  regulations  in 
subpart  D  of  this  part  shall  be  accepted 
by  the  Board  according  to  a  published 
schedule.  The  Board  may  establish  a 
rotating  schedule  for  accepting 
proposals  on  various  parts  of  subpart  D 
regulations  over  a  period  of  years.  The 
Board  shall  develop  and  publish 
proposed  regulations  in  the  Federal 
Register  and  publish  notice  in  local 


newspapers.  Comments  on  the  proposed 
regulations  in  the  form  of  proposals 
shall  be  distributed  for  public  review. 

(1)  Proposals  shall  be  made  available 
for  at  least  a  thirty  (30)  day  review  by 
the  Regional  Councils.  Regional 
Councils  shall  forward  their 
recommendations  on  proposals  to  the 
Board.  Such  proposals  with 
recommendations  may  be  submitted  in 
the  time  period  as  specified  by  the 
Board  or  as  a  part  of  the  Regional 
Council's  annual  report  described  in 

§ .11.  whichever  is  earlier. 

(2)  The  Board  shall  publish  notice 
throughout  Alaska  of  the  availability  of 
proposals  received. 

(3)  The  public  shall  have  at  least 
thirty  (30)  days  to  review  and  comment 
on  proposals. 

(4)  After  the  comment  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  shall  consider  traditional  use 
patterns  when  establishing  harvest 
levels  and  seasons,  and  methods  and 
means.  The  Board  may  choose  not  to 
follow  any  recommendation  which  the 
Board  determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and 
wildlife  conservation,  or  would  be 
detrimental  to  the  satisfaction  of 
subsistence  needs.  If  a  recommendation 
approved  by  a  Regional  Council  is  not 
adopted  by  the  Board,  the  Board  shall 
set  forth  the  factual  basis  and  the 
reasons  for  its  decision  in  writing  to  the 
Regional  Council. 

(5)  Following  consideration  of  the 
proposals  the  Board  shall  publish  final 
regulations  pertaining  to  subpart  D  of 
this  part  in  the  Federal  Register. 

(b)  Proposals  for  changes  to  subpart  C 
of  this  part  shall  be  accepted  by  the 
Board  according  to  a  published 
schedule.  The  Board  shall  develop  and 
publish  proposed  regulations  in  the 
Federal  Register  and  publish  notice  in 
local  newspapers.  Comments  on  the 
proposed  regulations  in  the  form  of 
proposals  shall  be  distributed  for  public 
review. 

(1)  Public  and  governmental 
proposals  shall  be  made  available  for  a 
thirty  (30)  day  review  by  the  regional 
councils.  Regional  Councils  shall 
forward  their  recommendations  on 
proposals  to  the  Board.  Such  proposals 
with  recommendations  may  be 
submitted  within  the  time  period  as 
specified  by  the  Board  or  as  a  part  of  the 
Regional  Council's  annual  report 

described  in  § .11.  whichever  is 

earlier. 

(2)  The  Board  shall  publish  notice 
throughout  Alaska  of  the  availability  of 
proposals  received. 
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(3)  The  public  shall  have  at  least 
thirty  (30)  days  to  review  and  comment 
on  proposals. 

(4)  After  the  comment  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  may  choose  not  to  follow  any 
recommendation  which  the  Board 
determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  Bsh  and 
wildlife  conservation,  or  would  be 
detrimental  to  the  satisfaction  of 
subsistence  needs.  If  a  recommendation 
approved  by  a  Regional  Council  is  not 
adopted  by  the  Board,  the  Board  shall 
set  forth  the  factual  basis  and  the 
reasons  for  their  decision  in  writing  to 
the  Regional  Council. 

(5)  Following  consideration  of  the 
proposals  the  Board  shall  publish  flnal 
regulations  pertaining  to  subpart  C  of 
this  part  in  the  Federal  Register.  A 
Board  decision  to  change  a  community's 
or  area's  status  from  rural  to  non-rural 
will  not  become  effective  until  five 
years  after  the  decision  has  been  made. 

(c)  (Reserved] 

(d)  Proposals  for  changes  to  subparts 
A  and  B  of  this  part  shall  be  accepted 
by  the  Secretary  of  the  Interior  in 
accordance  with  43  CFR  Part  14. 

§ .  1 9    Closures  and  other  special 

actions. 

(a)  The  Board  may  make  or  direct 
restriction,  closure,  or  opening  for  the 
taking  of  flsh  and  wildlife  for  non- 
subsistence  uses  on  public  lands  when 
necessary  to  assure  the  continued 
viability  of  particular  fish  or  wildlife 
population,  to  continue  subsistence  uses 
of  a  Bsh  or  wildlife  population,  or  for 
reasons  of  public  safety  or 
administration. 

(b)  After  consulting  with  the  State  of 
Alaska,  providing  adequate  notice  to  the 
public,  and  holding  at  least  one  public 
hearing  in  the  vicinity  of  the  affected 
communities,  the  Board  may  make  or 
direct  temporary  openings  or  closures  to 
subsistence  uses  of  a  particular  fish  or 
wildlife  population  on  public  lands  to 
assure  the  continued  viability  of  a  fish 
or  wildlife  population,  or  for  reasons  of 
public  safety  or  administration.  A 
temporary  opening  or  closure  will  not 
extend  beyond  the  regulatory  year  for 
which  it  is  promulgated. 

(c)  In  an  emergency  situation,  the 
Board  may  direct  immediate  openings 
or  closures  related  to  subsistence  or 
non-subsistence  uses  of  fish  and 
wildlife  on  public  lands,  if  necessary  to 
assure  the  continued  viability  of  a  fish 
or  wildlife  population,  to  continue 
subsistence  uses  of  fish  or  wildlife,  or 
for  public  safety  reasons.  The  Board 
shall  publish  notice  and  reasons 


justifying  the  emergency  closure  in  the 
Federal  Register  and  in  newspapers  of 
any  area  affected.  The  emergency 
closure  shall  be  effective  when  directed 
by  the  Board,  may  not  exceed  60  days, 
and  may  not  be  extended  unless  it  is 
determined  by  the  Board,  after  notice 
and  hearing,  that  such  closure  should  be 
extended. 

(d)  The  Board  may  make  or  direct  a 
temporary  change  to  open  or  adjust  the 
seasons  or  to  increase  the  bag  limits  for 
subsistence  uses  of  fish  and  wildlife 
populations  on  public  lands.  An 
affected  rural  resident,  community, 
Regional  Council,  or  administrative 
agency  may  request  a  temporary  change 
in  seasons  or  bag  limits.  Prior  to 
implementing  a  temporary  change,  the 
Board  shall  consult  with  the  State,  shall 
comply  with  the  provisions  of  5  U.S.C. 
551-559  (Administrative  Procedure  Act 
or  APA),  and  shall  provide  adequate 
notice  and  opportunity  to  comment.  The 
length  of  any  temporary  change  shall  be 
confined  to  the  minimum  time  period  or 
bag  limit  determined  by  the  Board  to  be 
necessary  to  satisfy  subsistence  uses.  In 
addition,  a  temporary  change  may  be 
made  only  after  the  Board  determines 
that  the  proposed  temporary  change  will 
not  interfere  with  the  conservation  of 
healthy  fish  and  wildlife  populations. 
The  decision  of  the  Board  shall  be  the 
final  administrative  action. 

(e)  Regulations  authorizing  any 
individual  agency  to  direct  temporary  or 
emergency  closures  on  public  lands 
managed  by  the  agency  remain 
unaffected  by  the  regulations  in  this 
part,  which  authorize  the  Board  to  make 
or  direct  restrictions,  closures,  or 
temporary  changes  for  subsistence  uses 
on  public  lands. 

(f)  You  may  not  take  fish  and  wildlife 
in  violation  of  a  restriction,  closure, 
opening,  or  temporary  change 
authorized  by  the  Bocird. 

§ .20    Request  for  reconsideration. 

(a)  Regulations  in  subparts  C  and  D  of 
this  part  published  in  the  Federal 
Register  are  subject  to  requests  for 
reconsideration. 

(b)  Any  aggrieved  person  may  file  a 
request  for  reconsideration  with  the 
Board. 

(c)  To  file  a  request  for 
reconsideration,  you  must  notify  the 
Board  in  writing  within  sixty  (60)  days 
of  the  effective  date  or  date  of 
publication  of  the  notice,  whichever  is 
earliest,  for  which  reconsideration  is 
requested. 

(d)  It  is  your  responsibility  to  provide 
the  Board  with  sufficient  narrative 
evidence  and  argument  to  show  why  the 
action  by  the  Board  should  be 
reconsidered.  You  must  include  the 


following  information  in  your  request 
for  reconsideration: 

(1)  Your  name,  and  mailing  address; 

(2)  The  action  which  you  request  be 
reconsidered  and  the  date  of  Federal 
Register  publication  of  that  action; 

(3)  A  detailed  statement  of  how  you 
are  adversely  affected  by  the  action; 

(4)  A  detailed  statement  of  the  facts  of 
the  dispute,  the  issues  raised  by  the 
request,  and  specific  references  to  any 
law,  regulation,  or  policy  that  you 
believe  to  be  violated  and  your  reason 
for  such  allegation; 

(5)  A  statement  of  how  you  would  like 
the  action  changed. 

(e)  Upon  receipt  of  a  request  for 
reconsideration,  the  Board  shall 
transmit  a  copy  of  such  request  to  any 
appropriate  Regional  Council  for  review 
and  recommendation.  The  Board  shall 
consider  any  Regional  Council 
recommendations  in  making  a  final 
decision. 

(f)  If  the  request  is  justified,  the  Board 
shall  implement  a  final  decision  on  a 
request  for  reconsideration  after 
compliance  with  5  U.S.C.  551-559 
(APA). 

(g)  If  the  request  is  denied,  the 
decision  of  the  Board  represents  the 
final  administrative  action. 

§ .21    [Reserved] 

Subpart  C — Board  Determinations 

§ .22    Subsistence  resource  regions. 

(a)  The  Board  hereby  designates  the 
following  areas  as  subsistence  resource 
regions: 

(1)  Southeast  Region; 

(2)  Southcentral  Region; 

(3)  Kodiak/Aleutians  Region; 

(4)  Bristol  Bay  Region; 

(5)  Yukon-Kuskokwim  Delta  Region; 

(6)  Western  Interior  Region; 

(7)  Seward  Peninsula  Region; 

(8)  Northwest  Arctic  Region; 

(9)  Eastern  Interior  Region; 

(10)  North  Slope  Region. 

(b)  You  may  obtain  maps  delineating 
the  boundaries  of  subsistence  resources 
regions  from  the  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Road. 
Anchorage,  Alaska  99503. 

§ .23    Rural  determinations. 

(a)  The  Board  has  determined  all 
communities  and  areas  to  be  rural  in 

accordance  with  § .15  except  the 

following: 

Adak; 

Fairbanks  North  Star  Borough; 

Homer  area — including  Homer,  Anchor 
Point,  Kachemak  City,  and  Fritz  Creek; 

luneau  area — including  ]uneau.  West 
Juneau  and  Douglas: 

Kenai  area — including  Kenai.  Soldotna, 
Sterling,  Nikiski,  Salamatuf.  Kalifornsky, 
Kasilof.  and  Clam  Gulch; 
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Ketchikan  aree — including  Ketchikan  Qty, 
Qover  Pass,  Nofth  Tongass  Highway, 
Ketchikan  East,  fountain  Pass,  Herring 
Cove.  Saxnian  Bast,  and  parts  of  Pennock 
Island; 

Municipality  pf  Anchorage: 

Seward  area— rincluding  Seward  and 
Moose  Pass; 

Valdez;  and 

Wasilla  area—  including  Palmer,  Wasilla, 
Sutton,  Big  Lake,  Houston,  and  Bodenberg 
Butte. 


(b)  You  may  obtain  maps  delineating 
the  boundaries  of  non-rural  areas  from 
the  U.S.  Fish  and  WildUfe  Service  at  the 
address  in  § .22(b). 

§ .24    Customary  and  traditional  use 

datermlnations. 

(a)  The  Board  has  determined  that 
rural  Alaska  residents  of  the  listed 
commimities  and  areas  have  customary 
and  traditional  subsistence  use  of  the 
specified  species  on  Federal  public 


lands  in  the  specified  areas.  When  there 
is  a  determination  for  specific 
commimities  or  areas  of  residence  in  a 
Unit,  all  other  communities  not  listed 
for  that  species  in  that  Unit  have  no 
Federal  subsistence  for  that  species  in 
that  Unit.  If  no  determination  has  been 
made  for  a  species  in  a  Unit,  all  rural 
Alaska  residents  are  eligible  to  harvest 
fish  or  wildUfe  imder  this  part. 

(1)  Wildlife  determinations. 


Area 


Species 


Determination 


Unit  1(C) 

1(A) 

KB) 

1(C)  


1(D) 
1(A). 
1(B), 
1(C) 


1(D)  

1(B) 

1(C)  

1(B) 

1(C)  Berner's 

1(D)  

Unit  2 

2  

Unit  3 


Bfi^ 


3,  Wrangell  and 

Unit  4 

4  


^itkof  Islands 


Unit  5 

5  

5  

5  

Unit  6(A) 


6,  Remainder 

6  

6(C)  and  (D)  . 

6  

6  


Unit  7 
7  


7,  Brown  Mounts  in  hunt  area  

7,  that  portion  cyaining  into  Kings 

Bay. 
7,  Remainder . 
7  


Units 


8  

8  

8  

Unit  9(D) 

9(A)  and  (B)  .. 
9(A).  (C)  and  (D) 

9(B) 

9(E) 


Black  Bear  . 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Deer  

Deer  

Deer  


Deer  

Goat 

Goat  

Moose  

Moose  

Moose  

Brown  Bear 

Deer  

Deer 


Moose  

Brown  Bear 
Deer  


Goat 


Black  Bear  . 
Brown  Bear 

Deer  

Moose  

Black  Bear  . 

Black  Bear  . 
Brown  Bear 

Goat  

Moose  

Wolf 


Brown    BearNo    Federal   sut>sist- 
ence  priority.. 

Caribou  

Goat 

Moose  


Moose  

Sheep  

Brown  Bear 


Deer  

Elk 

Goat 

Bison  

Black  Bear  . 
Brown  Bear 
Brown  Bear 
Brown  Bear 


Rural  residents  of  Unit  1(C)  and  Haines.  Gustavus,  Klukwan,  and 
Hoonah. 

Rural  resktents  of  Unit  1(A)  except  no  sut)sistence  for  resklents  of 
Hyder. 

Rural  reskJents  of  Unit  1(A),  Peterstxjrg,  and  Wrangell,  except  no 
subsistence  for  residents  of  Hyder. 

Rural  reskjents  of  Unit  1  (C),  Haines,  Hoonah,  Klukwan,  Skagway,  and 
Wrangell,  except  no  subsistence  for  residents  of  Gustavus. 

Residents  of  1(D). 

Rural  reskjents  of  1  (A)  and  2. 

Rural  reskjents  of  Unit  1(A),  resklents  of  1(B),  2  and  3. 

Rural  residents  of  1  (C)  and  (D),  and  residents  of  Hoonah  and  Gusta- 
vus. 

No  Federal  subsistence  priority. 

Rural  reskjents  of  Units  1  (B)  and  3. 

Residents  of  Haines,  Klukwan,  and  Hoonah. 

Rural  reskjents  of  Units  1,2,3,  and  4. 

No  Federal  sut)sistence  priority. 

Residents  of  Unit  1  (D). 

No  Federal  subsisterne  priority. 

Rural  reskjents  of  Unit  1(A)  and  reskjents  of  Units  2  and  3. 

Residents  of  Unit  1  (B)  and  3,  and  residents  of  Port  Alexander,  Port 
Protection,  Pt.  Baker,  and  Meyer's  Chuck. 

Rural  residents  of  Units  1  (B),  2,  and  3. 

Residents  of  Unit  4  and  Kake. 

Residents  of  Unit  4  and  resklents  of  Kake,  Gustavus,  Haines,  Peters- 
burg, R.  Baker,  Klukwan,  Port  Protection,  Wrangell,  and  YakutaL 

Residents  of  Sitka,  Hoonah,  Tenakee,  Peltean,  Funter  Bay,  Angoon, 
Port  Alexander,  and  Elfin  Cove. 

Residents  of  Unit  5(A). 

Residents  of  Yakutat. 

Residents  of  Yakutat. 

Residents  of  Unit  5(A). 

Residents  of  Yakutat  and  resklents  of  6(C)  and  6(D),  except  no  sub- 
sistence for  Whittier. 

Residents  of  Unit  6(C)  and  6(D),  except  no  subsistence  for  Whittier. 

No  Federal  subsistence  priority. 

Rural  resklents  of  Unit  6(C)  and  (D). 

No  Federal  sut>slstence  priority. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only).  11-13  and  the  resi- 
dents of  Chk^kaloon  and  1 6-26. 


No  Federal  sut)sistence  priority. 
Residents  of  Port  Graham  and  English  Bay. 
Residents  of  Chenega  Bay  and  Tatitlek. 

No  Federal  subsistence  priority. 
No  Federal  subsisterwe  priority. 
Residents  of  OkJ  Harbor,  Akhiok,  Larsen  Bay,  Kariuk,  Ouzinkie.  and 

Port  Lions. 
Residerrts  of  Unit  8. 
Resklents  of  Unit  8. 
No  Federal  sut>sistence  priority. 
No  Federal  sutjsistence  priority. 
Residents  of  Units  9(A)  and  (B),  and  17(A),  (B).  and  (C). 
No  Federal  sut)sistence  priority. 
Residents  of  Unit  9(B). 
Resklents  of  Chignik  Lake,  Egegik.  Ivanof  Bay,  Perryville,  and  Port 

HekJen/Meshik. 
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Area 


Species 

Caribou  

Caribou  

Caribou  , 

Caribou  , 

Moose 

Moose  

Sheep  

Sheep  

Wolf 

Beaver  

Caribou  

Caribou  

Wolf 

Bison 

Brown  Bear 

Caribou  

Caribou  

Goat 

Moose  

Moose  

Sheep  


Determination 


9(A)  and  (B)  

9(C)  

9(D)  

9(E) 

9(A).  (B).  (C)  and  (E)  

9(D)  

9(B) 

9,  Remainder 

9  

9(A),  (B),  (C).  &  (E)  

Unit  10  Unimak  Island 

10,  Remainder 

10  

Unit  11 

11  

1 1 ,  north  of  the  Sanford  River 

11,  remainder 

11  

1 1 ,  north  of  the  Sanford  River 

11,  remainder 

1 1 ,  north  of  the  Sanford  River 


1 1 ,  renfiainder 


1 1  

1 1  

1 1  

Unit  12 

12  

12,  South  of  a  line  from  Noyes 

Mountain,  southeast  of  the  corv 
fluence  of  Tatschunda  Creek  to 
Nabesna  River. 

12,  East  of  the  Nabesna  River  and 
Nabesna  Glacier,  south  of  the 
Winter  Trail  from  Pickerel  Lake 
to  the  Canadian  Border. 

12,  Remainder 

12 

12  

Unit  13 

13  

13(E) 

13(D)  

13(A),  (B),  and  (D)  

13(C)  


Sheep 


Wolf 


Grouse  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Ptarmigan     (Rock,     Willow     ar>d 

White-tailed). 

Brown  Bear „ 

Caribou  

Moose  

Moose  

Moose  

Sheep  

Wolf... 

Brown  Bear 

Caribou  Netohina  Herd  

Caribou  

Goat  

Moose  „ 

Moose  .'.;. 


Residents  of  Units  9(B),  9(C)  and  17. 

Residents  of  Units  9(B),  9(C)  and  17  and  residents  of  Egegik. 

Residents  of  Unit  9(D),  and  residents  of  False  Pass. 

Residents  of  Units  9(B),  (C),  (E),  17,  and  residents  of  Nelson  Lagoon 
and  Sand  Point. 

Residents  of  Unit  9(A),  (B),  (C)  and  (E). 

No  Federal  suteistence  priority. 

Residents  of  lliamna,  Newhaten,  Nondalton,  Pedro  Bay,  and  Port 
Alsworth. 

No  determination. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chtckaloon  and  16-26. 

Residents  of  Units  9(A),  (B),  (C),  (E),  and  17. 

Residents  of  False  Pass. 

No  determination. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickak»n  and  16-26. 

No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

Residents  of  Units  11,  12,  and  13  (A)-(D)  and  the  residents  of 
Chtckakx>n  and  Dot  Lake. 

Residents  of  Units  11  and  13  (A)-(D)  and  the  residents  of 
Chckakx>n. 

Residents  of  Unit  1 1  arxj  ttie  residents  of  Chitina,  Chistochina,  Cop- 
per Center,  Gakona,  Gulkana.  Mentasta  Lake,  Tazlir^,  Tonsina, 
and  Dot  Lake. 

Residents  of  Units  ll,  12,  and  13  (A)-(D)  and  the  residents  of 
Chk^kaloon  and  Dot  Lake. 

Residents  of  Unit  11  ar>d  Unit  13  (A)-(D)  and  ttie  residents  of 
Chk:kakx>n. 

Residents  of  Unit  12  and  ttie  communities  and  areas  of  Chistochina, 
Chitina,  Copper  Center,  Dot  Lake,  Gakona.  Glennallen,  Gulkana, 
Kenny  Lake,  Mentasta  Lake,  Slana,  McCarthy/South  Wrangell/ 
South  Parte,  Tazlina  and  Tonsina;  Residents  along  the  Nat)esna 
Road — Milepost  0-46  (Natiesna  Road),  and  residents  along  the 
McCarthy  Road — Milepost  0-62  (McCarthy  Road). 

Residents  of  ttie  communities  and  areas  of  Chisana,  Chistochina, 
Chitina,  Copper  Center,  Dot  Lake,  Gakona.  Glennallen,  Gulkana, 
Kenny  Lake,  Mentasta  Lake,  Slana,  McCarthy /South  Wrangell/ 
South  Park,  Tazlina  and  Tonsina;  Residents  akjng  ttie  Tok 
Cuttotf — Milepost  79-110  (Mentasta  Pass),  residents  along  the 
Nat>esna  Road — Milepost  0-46  (Nabesna  Road),  and  residents 
along  the  McCarthy  Road— Milepost  0-62  (McCarthy  Road). 

Residents  of  Units  6,  9,  10  (Ummak  Island  only),  11-13  and  the  resi- 
dents of  Chickaloon  and  16-26. 

Residents  of  Units  11,  12,  13  arxl  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 

Residents  of  Units  11,  12,  13  and  the  residents  of  Chk:kaloon,  15,  16, 
20(D),  22  and  23. 

Residents  of  Unit  12  and  Dot  Lake. 

Residents  of  Unit  1 2  and  residents  of  Dot  Lake  and  Mentasta  Lake. 

Residents  of  Unit  11  north  of  62nd  parallel  (excluding  North  Slana 
Homestead  and  South  Slana  Homestead);  and  resKtents  of  Unit  12, 
13(A)-(D)  and  the  residents  of  Chickaloon  and  residents  of  Dot 
Lake. 

Residents  of  Unit  12. 


Residents  of  Unit  1 2  and  residents  of  Dot  Lake  and  Mentasta  Lake. 

Residents  of  Unit  12  and  residents  of  Chistochina  and  Mentasta  Lake. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  ttie  resi- 
dents of  Chickakxjn  and  16-26. 

No  Federal  subsistence  priority. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  and  12 
(along  Nabesna  Road). 

Residents  of  McKinley  Village,  and  ttie  area  along  the  Paries  Highway 
between  milepost  216  and  239  (except  no  subsistence  for  residents 
of  Denall  National  Parte  headquarters) 

No  Federal  subsistence  priority. 

Residents  of  Unit  1 3  and  ttie  reskJents  of  Chk*aloon. 

Residents  of  Units  12,  13  and  the  residents  of  Chici^aloon  and  Dot 
Lake. 
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Area 


SpGCiGS 

Moose  

Sheep  

Wdf 

Grouse  (Spruce,  Blue,   Ruffed  & 

Sharp-tailed). 
Ptarmigan     (Rock,     Willow     and 

White-tailed). 

Brown  Bear 

Goat  

Moose  

Sheep  

Black  Bear  

Black  Bear  

Brown  Dear 

Goat  

Goat  

Moose  ij 

Sheep 

Ptarmigan     (Rock,     Wilknv     and 
White-tailed). 

Grouse  (Spruce)  

Grouse  (Ruffed) 

Brown  Bear 

Moose 

Moose  

Sheep  

Wotf 

Grouse  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Rarmigan     (Rock,     Wiltow     and 

White-tailed). 

Black  Bear  

Brown  Bear 

Brown  Bear 


Determination 


13(E) 


13(D) 
13  


13 
13 


Unit  14(B)  and 
14  


C) 


14   

14(A)  and  (C) 

Unit  15(C) 

15,  Remainder 

15  


15(C),  Port  Gi^m 

Bay  hunt  are^. 
15(C),  Seldovia 

15  

15  


and  English 


15  

15  

Unit  16 
16(A)  ... 
16(B) ... 

16  

16  


16 


16 


hunt  area 


Unit  17 

17(A) 

17(A)  and  (B)  Tliose  portkxis  north 
and  west  of  a  line  beginning 
Trom  the  Unit  18  boundary  at  the 
northwest  end  of  Nenevok  Lake, 
to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to 
the  northem  point  of  Nuyakuk 
Lake,  northeast  to  the  point 
wtiere  the  Unit  17  boundary 
intersects  the  Shotgun  Hills. 

17(B)  and  (C)  .i 

" I 

1 7(A)  and  (B)  Those  portions  north 
and  west  of  a  line  beginning 
from  ttie  Unit  18  boundary  at  the 
nortfiwest  end  of  Nenevok  Lake, 
to  the  south^m  point  of  upper 
Togiak  Lake,  and  northeast  to 
the  northem  point  of  Nuyakuk 
Lake,  northeast  to  the  point 
wtiere  the  Unit  17  boundary 
intersects  the  Shotgun  Hills. 

17(A)  and  (B)  Those  portkjns  north 
and  west  of  a  line  beginning 
from  the  Unit  18  boundary  at  the 
northwest  end  of  Nenevok  Lake, 
to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to 
the  northem  point  of  Nuyakuk 
Lake,  northeast  to  the  point 
where  the  Unit  17  boundary 
intersects  ttie  Shotgun  Hills. 

17(A) 


Brown  Bear 
Caribou  

CaritXHJ  


Moose 


Moose 


Residents  of  McKinley  Village,  and  the  area  ak>ng  the  Parks  Highway 
between  milepost  216  and  239  (except  no  sut}sistence  for  residents 
of  Oenali  National  Park  headquarters). 

No  Federal  subsistence  priority. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chk*aloon,  and  16-26. 

Residents  of  Units  11,  13  and  the  residents  of  Chk:kakx>n,  15,  16, 
20(D),  22  &  23. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  &  23. 

No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

Residents  of  Port  Graham  and  NanwaJek  only. 

No  Federal  sut>sistence  priority. 

No  Federal  sut>sistence  priority. 

Residents  of  Port  Graham  and  Nanwaiek. 

Residents  Sekjovia  area. 

Residents  of  Ninik:hik,  Nanwaiek,  Port  Graham,  and  Seldovia. 

No  Federal  subsistence  priority. 

Residents  of  Unit  1 5. 

Residents  of  Unit  1 5. 

No  Federal  subsistence  priority. 

No  Federal  sut)sistence  priority. 

No  Federal  sut)sistence  priority. 

Residents  of  Unit  16(B). 

No  Federal  subsisterwe  priority. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickakxin,  and  1 6-26. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 

Residents  of  Units  9(A)  and  (B),  and  17(A),  (B).  and  (C). 

Residents  of  Unit  17,  and  resktents  of  Goodnews  Bay  and  Platinum. 

Residents  of  Kwethluk. 


Residents  of  Unit  17. 

Residents  of  Units  9(B),  17  and  resktents  of  Lime  Village  and  Stony 

River. 
Residents  of  Kwethluk. 


Resktents  of  Kwethluk. 


Resktents  of  Unit  17  and  resktents  of  Goodnews  Bay  and  Platinum; 
however,  no  subsistence  for  residents  of  Akiachak,  Akiak  and 
Quinhagak. 
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Determinatkyi 

17(B)  and  (C)  

Moose  

Resktents  of  Unit  17.  and  residents  of  Ktondalton,  Levekx*. 
Goodnews  Bay  and  Platinum. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chtckaloon,  and  1 6-26. 

Residents  of  Units  9(A),  (B),  (C).  (E),  and  17. 

Residents  of  Unit  18,  resktents  of  Unit  19(A)  living  downstream  of  the 
Hotokuk  River,  and  resktents  of  Chuathbaluk.  Aniak,  Lower 
Kalskag,  Holy  Cross.  Stebbins.  St.  Mchael,  and  Togiak. 

Resktents  of  Akiachak,  Akiak,  Eek,  Goodnews  Bay,  Kwethluk,  Mt.  Vil- 
lage. Napaskiak,  Platinum,  Quinhagak,  St.  Mary's,  and  Tuluksak 

INTERIM  DETERMINATION  BY  FEDERAL  SUBSISTENCE  BOARD 
(12/18/91):  residents  of  Tuluksak,  Akiak,  Akiachak,  Kwethluk,  Beth- 
el, Oscan/llle,  Napaskiak.  Napakiak.  Kasigluk.  Atmanthluak, 
Nunaprtchuk.  Tuntutliak,  Eek,  Quinhagak,  Goodnews  Bay.  Platinum. 
Togiak,  and  Twin  Hills. 

Resktents  of  Alakanuk.  Andreafsky,  Chevak,  Emmonak,  Hooper  Bay, 
Kotlik,  Kwethluk.  Marshall,  Mountain  Village,  Pilot  Station,  Pitkas 
Point  Russian  Mission,  St.  Maiy's.  St.  Mchael,  Scammon  Bay. 
Shekten  Point,  and  Stebbins. 

Residents  of  Kwethluk. 

Residents  of  Unit  18  and  resktents  of  Upper  Kalskag.  Lower  Kalskag, 
Aniak,  and  Chuathbaluk. 

Resktents  of  Unit  18  and  resktents  of  Upper  Kalskag  and  Lower 
Kalskag. 

No  Federal  subsistence  priority. 

Resktents  of  Units  6,  9,  10  (Unimak  Island  only),  1 1-13  and  ttie  resi- 
dents of  ChckakxKi  and  16-26. 

No  Federal  subsistence  priority. 

Residents  of  Unit  19(A).  (D).  and  Resktents  of  Tuluksak.  Lower 
Kalskag  and  Kwethluk. 

Resktents  of  Kwethluk. 

No  Federal  subsistence  priority. 

Residents  of  Unit  19(A)  and  (D).  and  resktents  of  Tulusak  and  Lower 
Kalskag. 

Residents  of  Unit  19(A)  and  (B)  and  Kwethluk;  and  resktents  of  Unit 
18  in  Kuskokwim  Drainage  and  Kuskokwim  Bay  during  the  winter 
season. 

Residents  of  Unit  19(C),  and  resktents  of  Ume  Village.  McGrath. 
Nikolai,  and  Telkla. 

Resktents  of  Unit  19(D),  and  resktents  of  Lime  Village,  Sleetmute  and 
Stony  River. 

Residents  of  Unit  18  within  Kuskokwim  River  drainage  upstream  from 
and  including  the  Johnson  River,  and  Unit  19. 

Residents  of  Unit  19. 

Residents  of  Unit  19  and  residents  of  Lake  Minchumina. 

Resktents  of  Units  6.  9.  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chk*ak)on  and  16-26. 

No  Federal  sut>sistence  priority. 

Resktents  of  Unit  20(F)  and  resktents  of  Stevens  Village  and  Manley. 

Resktents  of  Unit  12  and  Dot  Lake. 

Residents  of  Unit  20(F)  and  residents  of  Stevens  Village  and  Manley. 

No  determination,  except  no  sutsistence  for  residents  of  househokls 
of  the  Denali  Natkjnal  Park  Headquarters. 

Resktents  of  Unit  12  north  of  Wrangell  Part<-Preserve,  rural  resktents 
of  20(D)  and  resktents  of  20(E). 

Resktents  of  Cantwell.  Minto.  and  Nenana,  McKinley  Village,  the  area 
akxtg  tfie  Paries  Highway  between  mileposts  216  and  239,  except 
no  subsistence  for  resktents  of  househoWs  of  the  Denali  Natk)nal 
Part(  Headquarters. 

Minto  Flats  Management  Area — resktents  of  Mlrrto  and  Nenana. 

Remainder— rural  resktents  of  Unit  20(B).  and  residents  of  Nenana 
and  Tanana. 

Rural  resktents  of  Unit  20(C)  (except  that  portkm  within  DenaN  Na- 
tkxial  Parte  and  Preserve  and  that  portkxi  east  of  the  Teklanika 
River),  and  resktents  of  Cantwell,  Manley.  Minto.  Nenana,  ttie 
Parits  Highway  from  milepost  300-309.  Nikolai,  Tanana,  Telkla. 
McKinley  Village,  and  the  area  along  the  Pa.Ks  Highway  between 
mileposts  216  and  239.  No  subsistence  for  residents  of  househokls 
of  the  Denali  Natx)nal  Park  Headquarters. 

1 7  

Wolf 

17  

Beaver 

Unit  18 

Black  Bear 

18  

Brown  Bear  ...    . 

18  

Caritxxj    (Kilbuck    caribou    herd 
only). 

Caribou   (except   Kilbuck  caribou 
herd). 

Caribou  (except   Kilbuck  caribou 

herd). 
Moose  

Moose  

Muskox 

Wolf 

18  North  of  the  Yukon  River 

18,  Remainder 

1 8,  that  portion  of  the  Yukon  River 
drainage   upstream  of  Russian 
Mission  and  that  portton  of  the 
Kuskokwim  River  drainage  up- 
stream of,  but  not  inckJding  the 
Tuluksak  River  drainage. 

18,  remairxler 

18  

18  

Unit  19(C),  (D) 

Bison 

19(A) 

19(B) 

Brown  Bear 

Brown  Bear 

1 9(C)  

Brown  Bear 

1 9(D)  

Brown  Bear 

19(A)  and  (B) 

Caribou  

1 9(C)  

1 9(D)  

Caribou  

19(A)  and  (B)  

Moose  

1 9(C)  

Moose  

19/D) 

Moose  

19  

Wolf _ 

Bison 

Unit  20(D) 

Black  Bear  

20(E) 

Brown  Bear 

20(F) 

Brown  Bear „ 

Caribou  

20(A),    (C)    (Delta,    Yanert.    and 

20(C)  herds)  and  (D). 
20(D)  and  20(E)  

Caribou  40-M»le  Herd  

20(A). 

20(B) 

Moose  _ 

MnnsA 

90iC\ 

Moose 
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Species 

Moose  

Moose 

Wolf 

Wolf 

Grouse,  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Ptarmigan     (Rock,     Willow     and 

White-tailed).  ' 

Brown  Bear 

Caritxxj,   Western   Arctic  Caribou 

Herd  only. 
Caribou  

Moose  

Moose  

Moose  

Moose  

Wolf 

Black  Bear  

Black  Bear  

Black  Bear  

Brown  Bear 

Caritx>u  


Caribou  

Moose  

Muskox 

Muskox 

Muskox 

Muskox 

Wolf 

Grouse  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Ptarmigan     (Rock,     Wilk>w     and 

White-tailed). 

Brown  Bear 

Caribou  _ „ 

Moose  

Muskox 

Muskox 

Sheep  

Wolf 

Grouse  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Ptarmigan     (Rock,     Willow     and 

White-tailed). 
Black  Bear  


Determination 


20(D)  

20(F) 

20(F)  

20,  remainder 


20(D)  .. 

20(D)  .. 

Unit  21 
21   


21(A)  and  (E) 
21(A) 


21(B)  and  (C) 

21(D)  

21(E)  

21  


Unit  22(A)  

22(B) 

22(C).  (D),  and  (E 

22  

22(A) „ 


22,  Remainder 


22  .... 

22(B) 

22(C) 

22(D) 

22(E) 

22  .... 


22 
22 


Unit  23 
23  


23  

23  South  of  Kotz^bue  Sound  and 
west  of  and  including  the 
Buckland  River  drainage. 

23,  Remainder . 

23  

23  


23 
23 


Unit  24,  that  portion  south  of  Cari- 
bou Mountain,  arxj  within  the 
publk;  lands  corrposing  or  imme- 
diately adjacent  to  the  Dalton 
Highway  Corricjor  Management 
Area. 

24,  remainder  . 


24,  that  portion  $outh  of  Caribou 
Mountain,  arxl  within  the  public 
lands  composing  or  immediately 
adjacent  to  the  Dalton  Highway 
Corridor  Management  Area. 


Black  Bear  . 
Brown  Bear 


Rural  reskjents  of  Unit  20(D)  and  residents  of  Tanaaoss. 

Residents  of  Unit  20(F),  Manley,  Minto  and  Stevens  Village. 

Residents  of  Unit  20(F)  and  residents  of  Stevens  Village  and  Manley. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  ttie  resi- 
dents of  Chrckaloon  arxJ  1 6-26. 

Resklents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 

Rural  residents  of  Units  21  and  23. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 
residents  of  23  and  24. 

Residents  of  Unit  21(A)  and  Aniak,  Chuathbaluk,  Crooked  Creek, 
Grayling,  Holy  Cross,  McGrath,  Shageluk  and  Takotna. 

Residents  of  Unit  21(A),  (E),  Takotna,  McGrath,  Aniak  and  Crooked 
Creek. 

Residents  of  Unit  21  (B)  and  (C),  reskJerrts  of  Tanana  and  Galena. 

Residents  of  Unit  21  (D),  and  residents  of  Huslia  and  Ruby. 

Residents  of  Unit  21(E)  and  reskJents  of  Russian  Mission. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chk:kaloon,  and  1 6-26. 

Residents  of  Unit  22(A)  arxJ  Koyuk. 

Residents  of  Unit  22(B). 

No  Federal  sut)sistence  priority. 

Residents  of  Unit  22 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 
residents  of  Units  22  (except  reskJents  of  St.  Lawrence  Island),  23, 
24,  and  resklents  of  Kotlik,  Emmonak,  Hooper  Bay,  Scammon  Bay, 
Chevak,  Marshall,  Mountain  Village,  Pilot  Station,  Pitka's  Point, 
Russian  Mission,  St.  Mary's,  Shekjon  Point,  smd  Alakanuk. 

Residents  of  Unit  21  (D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 
residents  of  Units  22  (except  residents  of  St.  Lavyrence  Island),  23, 
24. 

Residents  of  Unit  22. 

Residents  of  Unit  22(B). 

Residents  of  Unit  22(C). 

Residents  of  Unit  22(D)  excluding  St.  Lawrerxie  Island. 

Residents  of  Unit  22(E)  excluding  Little  Diomede  Island. 

Residents  of  Units  23,  22,  21(D)  north  and  west  of  the  Yukon  River, 
and  residents  of  Kotiik. 

Residents  of  Units  11,  13  and  the  reskJents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 


Rural  reskJents  of  Units  21  and  23. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  resi- 
dents of  Galena,  and  reskJents  of  Units  22,  23,  24  including  resi- 
dents of  Wiseman  but  not  including  other  reskJents  of  ttie  Dalton 
Highway  Corridor  Management  Area,  and  26(A). 

Residents  of  Unit  23. 

Residents  of  Unit  23  South  of  Kotzetxie  Sound  and  west  of  and  in- 
cluding the  Buckland  River  drainage. 

Residents  of  Unit  23  east  and  north  of  the  Buckland  River  drainage. 

Residents  of  Unit  23  north  of  the  Arctk;  Circle. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chkikaloon,  and  1 6-26. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D),  22  and  23. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D).  22  and  23. 

Residents  of  Stevens  Village  and  residents  of  Unit  24  and  Wiseman, 
but  not  including  any  other  residents  of  the  Dalton  Highway  Cor- 
rkjor  Management  Area. 


Residents  of  Unit  24  and  Wiseman,  but  not  including  any  other  resi- 
dents of  the  Dalton  Highway  Corrktor  Management  Area. 

Residents  of  Stevens  Village  and  resklents  of  Unit  24  and  Wiseman, 
but  not  including  any  other  residents  of  the  Dalton  Highway  Cor- 
ridor Management  Area. 
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24,  remainder 

Brown  Bear 

Residents  of  Unit  24  including  Wiseman,  but  not  including  any  ottier 
residents  of  the  Dalton  Highway  Corridor  Management  Area 

Resklents  of  Unit  24  including  Wiseman,  but  not  including  any  other 
residents  of  the  Dalton  Highway  Gomdor  Management  Area;  resi- 
dents of  Galena,  Kobuk,  Koyukuk,  Stevens  Village,  and  Tanana. 

Residents  of  Unit  24,  and  residents  of  Koyukuk  and  Galena. 

Residents  of  Unit  24  residing  north  of  the  Arctic  Circle  and  residents 
of  Allakaket,  Alatna,  Hughes,  and  Huslia. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chk*ak>on  and  1 6-26. 

Residents  of  Unit  25(D). 

Residents  of  Unit  25(D). 

No  Federal  subsistence  priority. 

Residents  of  Unit  25(A)  and  25(D). 

Residents  of  Beaver,  Birch  Creek  and  Stevens  Village. 

Residents  of  Remainder  of  Unit  25. 

Residents  of  Arctk:  Village,  Chalkytsik,  Fort  Yukon,  Kaktovik  and 
Venetie. 

No  Federal  subsistence  priority. 

Residents  of  Unit  25(D). 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickaloon  and  16-26. 

Residents  of  Unit  26  (except  the  Prudhoe  Bay-Deadhorse  Industrial 
Complex)  and  reskJents  of  Anaktuvuk  Pass  and  Point  Hope. 

Residents  of  Unit  26  and  the  reskJents  of  Anaktuvuk  Pass  and  Point 
Hope. 

Residents  of  Unit  26  and  the  residents  of  Anaktuvuk  Pass,  Point 
Hope,  and  Wiseman. 

Residents  of  Unit  26  and  the  residents  of  Anaktuvuk  Pass  and  Point 
Hope. 

Residents  of  Unit  26,  (except  the  Pmdhoe  Bay-Deadhorse  Industnal 
Complex),  and  reskJents  of  Point  Hope  and  Anaktuvuk  Pass. 

Residents  of  Anaktuvuk  Pass,  Atqasuk,  Barrow,  Nuiqsut,  Point  Hope, 
Point  Lay,  and  Wainwright. 

Residents  of  Anaktuvuk  Pass,  Nuiqsut,  and  Kaktovik. 

Residents  of  Kaktovik. 

Residents  of  Unit  26,  Anaktuvuk  Pass,  and  Point  Hope. 

Residents  of  Unit  26,  Anaktuvuk  Pass,  Point  Hope,  and  Wiseman. 

Residents  of  Unit  26,  Arctk;  Village,  Chalkytsik,  Fort  Yukon,  Point 
Hope,  and  Venetie. 

Residents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chk^kaloon  and  16-26. 

24  

Caribou  

24  

Moose  

24  

Sheep  

24  

Wolf 

Unit  25(D) 

Black  Bear  

25(D)  „ 

Brown  Bear 

25,  remainder 

Brown  Bear 

25(A) 

Moose  

25(D)  West 

Moose  

25(D),  Remainder 

Moose 

25(A) 

Sheep  

25(B)  and  (C)  

Sheep  

25(D)  

Wolf 

25,  remainder ...; 

Wolf 

Brown  Bear 

Unit  26 

26(A) 

Caribou 

Caribou  

Caribou  

Moose  

Muskox 

26(B) 

26(C)  

26  

26(A) 

26(B) 

26(C)  

26(A) 

26(B) 

26(C)  

26  

Muskox 

Muskox •„... 

Sheep 

Sheep  

Sheep 

Wolf 

(2)  Fish  determinations. 

Area 

Species 

Determination 

KOTZEBUE  AREA  

All  fish  

Residents  of  the  Kotzebue  Area. 

Residents  of  ttie  Norton  Sound-Port  Clarence  Area. 

Residents  of  the  Yukon  Area,  including  the  community  of  Stebbins. 

Residents  of  the  Yukon  River  drainage,  including  the  communities  of 

Stebbins,  Scammon  Bay,  Hooper  Bay,  and  Chevak. 
Residents  of  the  Yukon-Northern  Area. 

Residents  of  the  Northem  Area,  except  for  those  domiciled  in  Unit 

26-B. 
Residents  of  the  Kuskokwim  Area,  except  those  persons  residing  on 

tt>e  United  States  military  installation  located  on  Cape  Newenham. 

Sparevohn  USAFB,  and  Tatalina  USAFB. 
Residents    of    the    communities    of    Quinhagak,    Goodnews    Bay, 

Kwethluk,  Eek,  Akiachak,  Akiak.  arxj  Platinum. 
Residents  of  ttie  communities  of  Chevak,  Newtek,  Tununak,  Toksook 

Bay,    Nightmute,    Chefomak.     Kipnuk,    Mekoryuk,    Kwigillingok, 

Kongiganak,  Eek,  and  Tuntutuliak. 
Residents  of  the  Kuskokwim  Area. 

NORTON  SOUND— PORT  CU\R- 

All  fish  

ENCE  AREA. 
YUKON-NORTHERN  AREA: 

Yukon  River  drainage 

Yukon  River  drainage  

Salmon,  other  than  Yukon  River 

Fall  Chum  salmon. 
Yukon  River  Fall  chum  salmon  

Freshwater    fish    species    (other 
than  salmon),  including  sheefish, 
whitefish,  lamprey,  burtx)t,  suck- 
er,   grayling,    pike,    char,    and 
Wackfish. 

All  fish  

Yukon  River  drainage 

Remainder 

KUSKOKWIM  AREA  

Salmon 

Rainbow  trout 

Pacifk:  cod  

All  other  fish  other  than  herring 
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rea 


Waters  around  htunivak  Island 


Including 
into  the 


BRISTOL  BAY  4REA: 
Nushagak    District, 
drainages  flowing 
district. 
Naknek-Kvitfhak         District— 

Naknek  F|ver  drainage. 
Naknek-Kvi4^^         District— 
Iliamna-L^e  Clark  drainage. 
Togiak  District,  including  drain- 
ages ftowlng  into  the  district. 

Togiak  Distrfct  

Remainder 

ALEUTIAN  ISLANDS  AREA  

ALASKA  RENIN  5ULA  AREA  


CHIGNIK  AREA 


KODIAK  AREA-f-except  the  Main- 
land District,  all  waters  along  the 
south  skJe  of  the  Alaska  Penin- 
sula bounded  t}y  the  latitude  of 
Cape  Douglag  (58''52'  North  lati- 
tude) mid-stream  Shelikof  Strait, 
and  east  of  the  longitude  of  the 
southern  entrance  of  Imuya  Bay 
near  Kilokak   Rocks   (57"'ir22" 


North    latitudf 
longitude). 
Kodiak  Area  .. 


COOK  INLET  A  lEA 


156°20'30"    W 


PRINCE  WILLI/^  SOUND  AREA: 
South-Western     District     and 
Green  Island. 


North  of  a  Ine  from  Porcupine 
Point  to  Granite  Point,  and 
south  of  la  line  from  Point 
Lowe  to  Tongue  Point. 

Glennallen  Subdistnct  of  the 
Upper  Copper  River  District 
and  the  waters  of  the  Cop- 
per River^ 

Copper  Rivfer  District— remain- 
der. 
YAKUTAT  AREik: 

Freshwater  [upstream  from  the 
terminus  of  streams  and  riv- 
ers of  tha  Yakutat  Area  from 
the  Doanle  River  to  the  Tsiu 
River. 

Freshwater  upstream  from  the 
terminus  pf  streams  and  riv- 
ers of  thd  Yakutat  Area  from 
the  Doaire  River  to  Point 
Manby.  ! 
SOUTHEASTERN  ALASKA  AREA: 

District  1 — Section  1-E  in  wa- 
ters of  ttie  Naha  River  and 
Roosevel  Lagoon. 

District  l-i-Sectk)n  i-F  in 
Boca  de  Quadra  in  waters 
of  Sockeye  Creek  and  Hugh 
Smith  Lake  within  500  yards 
of  the  terminus  of  Sockeye 
Creek. 


Species 


Herring  and  herring  roe 


Salmon  arxJ  ottier  freshwater  fish 

Salmon  and  other  freshwater  fish 

Salmon  and  other  freshwater  fish 

Salmon  and  otfier  freshwater  fish 

Herring  spawn  on  kelp 

All  fish  

All  fish  

Halibut 

All  other  fish  in  the  Alaska  Penin- 
sula Area. 

Halibut,  salrrwn  and  fish  other  than 
steelhead  and  rainbow  trout. 

Salmon 


Fish  ottier  than  steelhead  and 
rainbow  trout  and  salmon. 

Fish  other  than  salmon,  Dolly 
Varden,  trout,  char,  grayling, 
and  burtwt. 

Salmon 


Salmon 


Determination 


Salmon 


Salmon 


Salmon 


Dolly  Varden,  steelhead  trout,  and 
smelt. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Residents  within  20  miles  of  the  coast  between  the  westernmost  tip  of 
the  Naskonant  Peninsula  and  the  terminus  of  the  Ishowik  River  and 
on  Nunivak  Island. 

Residents  of  the  Nushagak  District  and  freshwater  drainages  flowing 
into  the  district. 

Residents  of  the  Naknek  and  Kvichak  River  drainages. 

Residents  of  the  Iliamna-Lake  Clark  drainage. 

Residents  of  the  Togiak  District,  freshwater  drainages  flowing  into  the 

district,  and  the  community  of  Manokotak. 
Residents  of  the  Togiak  District. 
Residents  of  the  Bristol  Bay  Area. 

Residents  of  the  Aleutian  Islands  Area  and  the  Pribilof  Islands. 
Residents  of  the  Alaska  Peninsula  Area  and  the  communities  of 

Ivanof  Bay  and  Perryville. 
Residents  of  the  Alaska  Peninsula  Area. 

Residents  of  the  Chignik  Area. 

Residents  of  the  Kodiak  Island  Borough,  except  those  reskJing  on  the 
Kodiak  Coast  Guard  Base. 


Residents  of  the  Kodiak  Area. 


Residents  of  the  Cook  Inlet  Area. 


ReskJents  of  the  Southwestem  District  whk;h  is  mainland  waters  from 
the  outer  point  on  the  north  shore  of  Granite  Bay  to  Cape  Fairfield, 
and  Knight  Island,  Chenega  Island,  Bainbridge  Island,  Evans  Is- 
land, Elrlngton  Island,  Latouche  Island  and  adjacent  islands. 

Residents  of  the  villages  of  Tatitlek  and  Ellamar. 


Residents  of  the  Prince  William  Sound  Area. 


Residents  of  the  Prince  William  Sound  Area. 


Residents  of  the  area  east  of  Yakutat  Bay,  including  the  Islands  within 
Yakutat  Bay,  west  of  the  Situk  River  drainage,  £ind  south  of  and  lr>- 
cluding  Knight  Island. 


Residents  of  the  area  east  of  Yakutat  Bay,  including  the  islands  within 
Yakutat  Bay,  west  of  ttie  Situk  River  drainage,  and  south  of  and  in- 
cluding Knight  Island. 


Residents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Saxman. 
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Area 


District  2— North  of  tlie  latitude 
of  tfie  northern-most  tip  of 
Chasina  Point  and  west  of  a 
line  from  ttie  northern-most 
tip  of  Chasina  Point  to  the 
eastern-most  tip  of  Grindall 

^  Island  to  ttie  eastern-most 
tip  of  the  Kasaan  Peninsula. 

District  3— Section  3-A 

District  3— Section  A 

District  3— Section  3-B  in  wa- 
ters east  of  a  line  from  Point 
Ikjefonso  to  Tranquil  Point. 


District  3 — Section  3-C  in  wa- 
ters of  Sarkar  Lakes. 


District  5 — North  of  a  line  from 
Point  Barrie  to  Boukler  Point. 

District  9— Section  9-A 


District  9— Section  9-B  north 

of    the    latitude    of    Swain 

Point 
District    10— West   of   a   line 

from  Pinta  Point  to  False 

Point  Pybus. 
District   12— South   of  a  line 

from  Fishery  Point  to  south 

Passage  Point  and  north  of 

the  latitude  of  Point  Caution. 
District      13— Sectkjn      13-A 

south  of  the  latitude  of  Cape 

Edward. 
District      13— Sectkwi      13-B 

north    of    the    latitude    of 

RedTish  Cape. 
District  13— Sectkjn  13-C 

District  13— Section  13-C  east 
of  the  longitude  of  Point 
Elizat>eth. 

District  14— Sectkjn  14-B  and 
14-C. 


opGCwS 


Salmon.  Dolly  Varden,  trout,  smelt 
arxJ  eulachon. 


Salnnon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 

Halibut  and  bottomfish 

Salmon,  Dolly  Varden.  trout,  smelt 

and  eulachon. 


Salnx>n,  Dolly  Varden,  trout,  smelt 
arxJ  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salnrx>n,  Dolly  Varden,  trout,  smeft 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

SalnxKi,  Dolly  Varden,  trout,  smelt 
and  eulaction. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulaction. 


SalnrKKi,  Dolly  Varden.  trout,  smelt 
and  eulachon. 

Salnx)n,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 
Salnron,  Dolly  Varden.  trout,  smelt 

and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulactxm. 


Determination 


Residents  of  the  City  of  Kasaan  and  in  the  drainage  of  the  southeast- 
ern shore  of  the  Kasaan  Peninsula  west  of  132°  20'  W.  tong  and 
east  of  132"  25' W.  long. 


ReskJents  of  the  townsite  of  Hydatxjrg. 

ReskJents  of  Souttieast  Area. 

Resklents  of  the  City  of  Kiawock  and  on  Prince  of  Wales  Island  within 
the  boundaries  of  the  Kiawock  Heenya  Corporation  land  hokJings 
as  they  exist  in  January  1989.  and  those  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the  boundanes  of  the 
Shan  Seet  Corporation  land  holdings  as  ttiey  exist  in  January  1989. 

Residents  of  the  City  of  Kiawock  and  on  Prince  of  Wales  Island  within 
the  boundaries  of  the  Kiawock  Heenya  Corporation  land  holdings 
as  they  exist  in  January  1989,  and  those  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the  boundanes  of  the 
Shan  Seet  Corporation  land  holdings  as  they  exist  in  January  1989 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  tx}at  hartrnr. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  boat  hartx>r. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  boat  hartx>r. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  boat  fiartx)r. 

Residents  of  the  City  of  Angoon  and  along  the  western  shore  of  Ad- 
miralty Island  north  of  the  latitude  of  Sand  Island,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134''30'  W.  tong.,  including 
Killisnoo  Island. 

Resklents  of  ttie  City  and  Borough  of  Sitka  in  drainages  whch  empty 
into  Section  13-B  north  of  the  latitude  of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages  wtieh  empty 
into  Sectton  13-B  north  of  ttie  latitude  of  Dorothy  Narrows. 

Resklents  of  the  City  and  Borough  of  Sitka  in  drainages  whch  enpty 
into  Section  13-B  north  of  the  latitude  of  Dorothy  Nan^ows. 

Residents  of  the  City  of  Angoon  and  along  the  western  shore  of  Ad- 
miralty Island  north  of  the  latitude  of  Sand  Island,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134''30'  W.  tong.,  including 
Killisnoo  Island. 

Residents  of  the  City  of  Hoonah  and  in  Chtohagof  Island  drainages  on 
ttie  eastern  shore  of  Port  Frederick  from  Gartina  Creek  to  Point  So- 
phia. 


(3)  Shellfish  determinations. 


Area 


BERING  SEA  AREA  

ALASKA     PENINSULA-ALEUTIAN     ISLANDS 

AREA. 

KODIAK  AREA 

Kodiak  Area,  except  for  the  Semkli  Island,  the 

North  Mainland,  and  the  South  Mainland 

Sections. 
PRINCE  WILLIAM  SOUND  AREA 

SOUTHEASTERN  ALASKA— YAKUTAT 

AREA: 
Section  l-E  south  of  the  latitude  of  Grant 
Island  tight. 


op6CIGS 


All  shellfish 

Shrimp,  Dungeness,  king,  and  Tanner  crab  .... 

Shrimp,  Dungeness,  and  Tanner  crab 

King  crab  


Shrimp,  clams,  Dungeness,  king,  and  Tanner 
crab. 


Shellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 


Determination 


Residents  of  the  Bering  Sea  Area. 

Residents  of  the  Alaska  Peninsula-Aleutian  is- 
lands Area. 

Residents  of  the  Kodiak  Area. 

Residents  of  ttie  Kodiak  Island  Borough  ex- 
cept ttiose  resklents  on  the  Kodiak  Coast 
Guard  t>ase. 

Residents  of  the  Prince  William  Sound  Area. 


Residents  of  ttie  South^ast  Area. 
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Area 


Section  1-F  north  of  the  latitvxJe  of  the 
northernmost  tip  of  Mary  Island,  except 
^       waters  of  9oca  de  Quadra. 
Section  3-A  and  ^ ~ 


District  13 


Species 


Shellfish,  except  shrimp,  king  crab,  and  Tar)- 
ner  crab. 

Shellfish,  except  shrimp,  kirig  crab,  and  Tarv 
ner  crab. 

Oungeness  crab,  shrirrp.  abalone,  sea  cucum- 
bers, gum  boots,  cocMes,  and  dams,  except 


Determination 


Residents  ot  the  Souttieast  Area. 

Residents  o(  the  Souttieast  Area. 
Reskteftt  of  the  Southeast  Area. 


3.  In  subpart  D,  revise  §§ .26  and 

.27  of  36  CFR  part  242  and  50  CFR 

part  100  to  read  as  follows: 

(a)  AppUcabiUty.  (1)  Regulations  in 
this  WGtion  apply  to  the  taking  of  fish 
or  thair  parts  for  tubfistenca  uaes. 

(2)  You  may  lake  fish  for  subsistenee 
uses  at  any  tini«  by  any  method  unless 
you  ve  restrictad  by  the  sabaistencx 
fishing  regulations  found  in  this  section. 
The  harvact  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
speciea  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  spedes 
are  not  cumulative.  This  means  that  if 
you  have  taken  the  harvest  limit  for  a 
particular  species  under  a  subsistence 
season  specified  in  this  section,  you 
may  not  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  Definitions.  The  following 
definitions  shaU  apply  to  all  regulations 
contained  in  this  section  and  § .27: 

Abalone  Iron  means  a  flat  device 
which  is  used  fbr  taking  abalone  and 
which  is  more  lihan  one  inch  (24  mm) 
in  width  and  less  than  24  inches  (610 
mm)  in  length,  with  all  prying  edges 
rounded  and  si^iooth. 

ADF6<i  meai^s  the  Alaska  Department 
of  Fish  and  Gaihe. 

Anchor  means  a  device  used  to  hold 
a  fishing  vessel  or  net  in  a  fixed  position 
relative  to  the  beach;  this  includes  using 
part  of  the  seine  or  lead,  a  ship's  anchor, 
or  being  secured  to  another  vessel  or  net 
that  is  anchored- 
Beach  seine  ^eans  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  from  and  hauled  to  the  beach. 

Cast  net  meatis  a  circular  net  with  a 
mesh  size  of  nd  more  than  one  and  one- 
half  inches  andj  weights  attached  to  the 
perimeter  whitii.  when  thrown, 
surrounds  the  fish  and  closes  at  the 
bottom  when  retrieved. 

Char  means  oie  following  species: 
Arctic  char  [Sa  velinus  alpinis);  lake 
trout  (Salvelinis  namaycush);  brook 
trout  (SalvelinL  sfontinalis],  and  Dolly 
Varden  {Salveli  nus  malma). 


Crab  means  the  following  spedes:  red 
king  crab  {J*oraJithodes  camsbatica]; 
blue  king  crab  {Paraiithodes  platypus); 
brown  king  crab  (Lithodes  oequispina)', 
Lithodes  couesix  all  species  of  tanner  or 
snow  crab  {Chionoeeetes  spp.);  and 
Dungeness  crab  (Cancer  nragisfed. 

Depih  of  net  means  the  perpendicular 
distance  between  oh^  line  and  lead  line 
expressed  as  either  linear  units  of 
measure  or  as  a  number  of  meshes, 
including  all  of  the  web  of  which  the 
net  is  composed. 

JXp  net  means  a  bag-shaped  net 
supp<Hled  on  all  sides  by  a  rigid  firame; 
the  maximum  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  not  exceed  five  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
haif  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  firame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  Gear  means  any  type  of  hard 
hat  or  skin  diving  equipment,  including 
SCUBA  equipment,  a  tethered, 
umbilical,  surface-supplied,  or  snorkel. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lakes  which  contribute  to  the  water 
supply  of  the  watershed. 

Ehift  gillnet  means  a  drifting  gillnet 
that  has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Fishwheel  means  a  fixed,  rotating 
device,  with  no  more  than  four  baskets 
on  a  single  axle,  for  catching  fish  which 
is  driven  by  river  current  or  other 
means. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 

Gear  means  any  type  of  fishing 
apparatus. 

Gillnet  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 


in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  coik 
line  and  Irad  line,  and  which  ia  firiied 
from  the  snrfeoe  of  the  water. 

Grappling  book  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attadied  to  a  line  and  operated  by  hand. 

(koundfish  or  bottomfish  means  any 
marine  fi^  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  surround  fidi  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  Hne;  pursing  may  only 
be  d(Hie  by  hand  power,  and  a  freie- 
running  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 

HandHne  means  a  hand-held  and 
operated  Une,  with  one  or  more  hooks 
attached. 

Harvest  limit  means  the  maximum 
legal  take  per  person  or  designated 
group,  per  spedfied  time  period,  in  the 
area  in  whidi  the  person  is  fishing,  even 
if  part  or  all  of  the  fish  are  preserved. 
A  fish,  when  landed  and  killed  becomes 
part  of  the  harvest  limit  of  the  person 
originally  hocking  it. 

Herring  pound  means  an  endosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Household  means  a  person  or  persons 
having  the  same  residence. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Hydraulic  clam  digger  means  a  device 
using  water  or  a  combination  of  air  and 
water  to  remove  clams  &x)m  their 
environment. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
fitjm  holes  cut  in  the  ice,  or  from  shore 
ice  and  which  are  drawn  through  the 
water  by  hand. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gillnet,  or  other  length  of  net,  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel,  fyke  net  or  dip  net. 

Legal  limit  of  fishing  gear  means  the 
maximum  aggregate  of  a  single  type  of 
fishing  gear  permitted  to  be  used  by  one 
individual  or  boat,  or  combination  of 
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boats  in  any  particular  regulatory  area, 
district  or  section. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
free-drifting  line  with  lures  or  baited 
hooks  attached. 

Mechanical  clam  digger  means  a 
mechanical  device  used  or  capable  of 
being  used  for  the  taking  of  clams. 

Mechanical  jigging  machine  means  a 
mechanical  device  with  line  and  hooks 
used  to  jig  for  halibut  and  bottomfish, 
but  does  not  include  hand  gurdies  or 
rods  with  reels. 

Mile  means  a  nautical  mile  when  used 
in  reference  to  marine  waters  or  a 
statute  mile  when  used  in  reference  to 
fresh  water. 

Possession  limit  means  the  maximum 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
after  a  15  day  period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  free-running  line  through 
one  or  more  rings  attached  to  the  lead 
line. 

Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames:  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame: 
the  gear  must  be  nonrigid  and 
collapsible  so  that  free  movement  of  fish 
or  shellfish  across  the  top  of  the  net  is 
not  prohibited  when  the  net  is 
employed. 

Rockfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 

Salmon  means  the  following  species: 
pink  salmon  (Oncorhynchus  gorhuscha); 
sockeye  salmon  [Oncorhynchus  nerka); 
Chinook  salmon  [Oncorhynchus 
tshawytscha);  coho  salmon 
(Oncorhynchus  kisutch);  and  chum 
salmon  [Oncorhynchus  keta]. 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning  or  for 
traveling  to  a  spawning  area. 

Salmon  stream  terminus  means  a  line 
drawn  between  the  seaward  extremities 
of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low  water. 

Scallop  dredge  means  a  dredge-like 
device  designed  specifically  for  and 
capable  of  taking  scallops  by  being 
towed  along  the  ocean  floor. 


Sea  urchin  rake  means  a  hand-held 
implement,  no  longer  than  four  feet, 
equipped  with  projecting  prongs  used  to 
gather  sea  urchins. 

Set  gillnet  means  a  gillnet  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Shovel  means  a  hand-operated 
implement  for  digging  clams  or  cockles. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Stretched  measure  means  the  average 
length  of  any  series  of  10  consecutive 
meshes  measured  from  inside  the  first 
knot  and  including  the  last  knot  when 
wet;  the  10  meshes,  when  being 
measured,  shall  be  an  integral  part  of 
the  net,  as  hung,  and  measured 
perpendicular  to  the  selvages: 
measurements  shall  be  made  by  means 
of  a  metal  tape  measure  while  the  10 
meshes  being  measured  are  suspended 
vertically  from  a  single  peg  or  nail, 
under  five-pound  weight. 

Subsistence  fishing  permit  means  a 
permit  issued  by  the  Alaska  Department 
of  Fish  and  Game,  unless  specifically 
identified  otherwise. 

To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water:  to  remove  gear  from  the  water:  to 
remove  fish  or  shellfish  from  the  gear 
during  an  open  season  or  period:  or  to 
possess  a  gillnet  containing  fish  during 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  minimum  distance 
requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish,  and  includes  beam,  otter,  or 
pelagic  trawl. 

Troll  gear  means  a  power  gurdy  troll 
gear  consisting  of  a  line  or  lines  with 
lures  or  baited  hooks  which  are  drawn 
through  the  water  by  a  power  gurdy: 
hand  troll  gear  consisting  of  a  line  or 
lines  with  lures  or  baited  hooks  which 
are  drawn  through  the  water  from  a 
vessel  by  hand  trolling,  strip  fishing  or 
other  types  of  trolling,  and  which  are 
retrieved  by  hand  power  or  hand- 
powered  crank  and  not  by  any  type  of 
electrical,  hydraulic,  mechanical  or 
other  assisting  device  or  attachment:  or 
dinglebar  troll  gear  consisting  of  one  or 
more  lines,  retrieved  and  set  with  a  troll 
gurdy  or  hand  troll  gurdy,  with  a 
terminally  attached  weight  from  which 
one  or  more  leaders  with  one  or  more 
lures  or  baited  hooks  are  pulled  through 
the  water  while  a  vessel  is  making  way. 

Trout  means  the  following  species: 
cutthroat  trout  [Oncorhynchus  clarki) 


and  rainbow  trout  or  steelhead  trout 
[Oncorhynchus  mykiss). 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  under  terms 
of  a  required  subsistence  fishing  permit, 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  gillnet: 

(ii)  A  drift  gillnet: 

(iii)  A  purse  seine: 

(iv)  A  hand  purse  seine: 

(v)  A  beach  seine; 

(vi)  Troll  gear; 

(vii)  A  fish  wheel; 

(viii)  A  trawl; 

(ix)  A  pot; 

(x)  A  ring  net; 

(xi)  A  longline; 

(xii)  A  fyke  net: 

(xiii)  A  lead; 

(xiv)  A  herring  pound: 

(xv)  A  dip  net; 

(xvi)  Jigging  gear; 

(xvii)  A  mechanical  jigging  machine; 

(xviii)  A  handline; 

(xix)  A  shovel: 

(xx)  A  mechanical  clam  digger; 

(xxi)  A  hydraulic  clam  digger; 

(xxii)  An  abalone  iron; 

(xxiii)  A  scallop  dredge: 

(xxiv)  A  grappling  hook; 

(xxv)  A  sea  urchin  rake: 

(xxvi)  Diving  gear; 

(xxvii)  A  cast  net; 

(xxviii)  A  handline: 

(xxix)  A  rod  and  reel;  and 

(xxx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 
or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
tunnel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  six  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  secured 
together  by  a  single  length  of  untreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  six  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  around  the  web  bars.  Dungeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  secured  so  that, 
when  the  twine  degrades,  the  lid  will  no 
longer  be  securely  closed; 

(ii)  All  king  crab.  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  (i)  of  this  paragraph, 
satisfy  the  following:  a  sidewall,  which 


1304 


T 


Federal  Register / Vol.  64,  No.  5 /Friday,  January  8,  1999 /Rules  and  Regulations 


may  include  thje  tunnel,  must  contain  an 
opening  at  least  18  inches  in  length, 
except  that  shrtmp  pots  must  contain  an 
opening  at  least  six  inches  in  length. 
The  opening  mjust  be  laced,  sewn,  or 
secured  togethir  by  a  single  length  of 
treated  or  untreated  twine,  no  larger 
than  36  thread,  A  galvanic  timed  release 
device,  designed  to  release  in  no  more 
than  30  days  in  salt  water,  must  be 
integral  to  the  length  of  twine  so  that, 
when  the  deviae  releases,  the  twine  will 
no  longer  secuie  or  obstruct  the  opening 
of  the  pot.  The  jtwine  may  be  knotted 
only  at  each  enjd  and  at  the  attachment 
points  on  the  galvanic  timed  release 
device.  The  opening  must  be  within  six 
inches  of  the  battom  of  the  pot  and  must 
be  parallel  witlj  it.  The  twine  may  not 
be  tied  or  looped  around  the  web  bars. 

(3)  For  subsistence  Hshing  for  salmon, 
you  may  not  uae  a  gillnet  exceeding  50 
fathoms  in  len^,  unless  otherwise 
speciRed  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameterlor  at  least  6  filaments, 
each  of  which  fiust  be  at  least  0.20 
milhmeter  in  diameter. 

(4)  You  may  pot  obstruct  more  than 
one-half  the  wijdth  of  any  stream  with 
any  gear  used  to  take  fish  for 
subsistence  usas.  You  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  stationary  fishing. 

(5)  You  may  pot  use  live  non- 
indigenous  fisH  as  bait. 

(6)  You  must!  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribad  on  the  side  of  your 
fishwheel  facing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  oji  any  permitted  gear. 

(8)  You  must]  have  your  first  initial, 
last  name,  and  jaddress  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gea^  fished  under  the  ice, 
and  any  other  (Unattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  us^s. 

(9)  You  may  pot  use  explosives  or 
chemicals  to  ta)ce  fish  for  subsistence 
uses. 

(10)  You  maj  not  take  fish  for 
subsistence  us^s  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  unless  otherwise 
indicated.         I 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  under 
Federal  subsistence  management 
regulations  to  ^pport  personal  and 
family  needs  i^  permitted  as  customary 
trade,  so  long  as  it  does  not  constitute 

a  significant  cctmrnercial  enterprise.  The 
Board  may  rect  tgnize  regional 
differences  ant  define  customary  trade 


differently  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  purchase 
subsistence-taken  fish,  their  parts,  or 
their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow 
trout  or  steelhead  trout. 

(15)  You  may  not  use  as  bait  for 
commercial  or  sport  fishing  purposes 
fish  taken  for  subsistence  use  or  under 
subsistence  regulations. 

(16)  You  may  not  accumulate  harvest 
limits  authorized  in  this  section  or 

§ .27  with  harvest  limits  authorized 

under  State  regulations. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  taJce  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possessions 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  types; 

(ii)  If  you  are  not  required  to  obtain 
a  subsistence  fishing  permit  for  an  area, 
the  harvest  and  possession  limits  for 
taking  fish  for  subsistence  uses  with  a 
rod  and  reel  is  the  same  as  for  taking 
fish  under  State  of  Alaska  subsistence 
fishing  regulations  in  those  same  areas. 
If  the  State  does  not  have  a  specific 
subsistence  season  for  that  particular 
species,  the  limit  shall  be  the  same  as 
for  taking  fish  under  State  of  Alaska 
sport  fishing  regulations. 

(18)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  bag 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(d)  Fishing  by  designated  harvest 
permit.  (1)  Any  species  of  fish  that  may 
be  taken  by  subsistence  fishing  under 


this  part  may  be  taken  under  a 
designated  harvest  permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
number  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
fishing  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf. 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regulations  in  this  part,  or 
unless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing; 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish; 

(iv)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  management  or 
conservation  purposes;  and 

(v)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  failure  to  report  was 
due  to  loss  in  the  mail,  accident, 
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sickness,  or  other  unavoidable 
circumstances. 

(0  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally- 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  from  your 
lawfully-taken  commercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 
appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive  or  barter  subsistence-taken 
fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regulation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  [Reserved) 

(i)  Fishery  management  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 
Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(i)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  mesh  size  larger  than  7  inches. 

(iv)  You  may  not  subsistence  fish  for 
char  from  June  1  through  September  20, 
in  the  Noatak  River  one  mile  upstream 
and  one  mile  downstream  from  the 
mouth  of  the  Kelly  River,  and  in  the 
Kelly  River  from  its  mouth  to  Va  mile 
upstream. 

(2)  Norton  Sound-Port  Clarence  Area. 
The  Norton  Sound-Port  Clarence  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Canal  Point  light,  including  those 
waters  of  Alaska  surrounding  St. 
Lawrence  Island  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  In  the  Port  Clarence  District,  you 
may  take  fish  at  any  time  except  as 
specified  by  emergency  regulation. 

(ii)  In  the  Norton  Sound  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 
not  fish  for  subsistence  purposes  during 
the  weekly  closures  of  the  commercial 
salmon  fishing  season,  except  that  fit)m 
July  15  through  August  1,  you  may  take 
salmon  for  subsistence  purposes  seven 


days  per  week  in  the  Unalakleet  and 
Shaktoolik  River  drainages  with  gillnets 
which  have  a  mesh  size  that  does  not 
exceed  4V2  inches,  and  with  beach 
seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
only  from  8:00  a.m.  Monday  until  8:00 
p.m.  Saturday; 

(C)  In  Subdistricts  1-3,  you  may  take 
salmon  other  than  chum  salmon  by 
beach  seine  during  periods  established 
by  emergency  regulations. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gillnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  may  take  fish  for  subsistence 
purposes  without  a  subsistence  fishing 
permit  except  that  a  subsistence  fishing 
permit  is  required  in  the  Norton  Sound 
District:  for  net  fishing  in  all  waters 
from  Cape  Douglas  to  Rocky  Point. 

(vii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Canal 
Point  Light  and  the  latitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141"  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  salmon  in  the 
Yukon-Northern  Area  at  any  time. 

(ii)  In  the  following  locations,  you 
may  take  salmon  only  during  the  open 
weekly  fishing  periods  of  the 
commercial  salmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  commercial  salmon 
fishing  season: 

(A)  District  4,  excluding  the  Koyukuk 
River  drainage; 

(B)  in  Subdistricts  4-B  and  4-C  from 
June  15  through  September  30,  salmon 
may  be  taken  from  6:00  p.m.  Sunday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  until  6:00  p.m.  Friday; 

(C)  District  6.  excluding  the  Kantishna 
River  drainage,  salmon  may  be  taken 
from  6:00  p.m.  Friday  until  6:00  p.m. 
Wednesday. 


(iii)  During  any  commercial  salmon 
fishing  season  closure  of  greater  than 
five  days  in  duration,  you  may  not  take 
salmon  during  the  following  periods  in 
the  following  districts: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage,  salmon  may 
not  be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Sunday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D. 
salmon  may  not  be  taken  from  6:00  p.m. 
Sunday  until  6:00  p.m.  Tuesday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(v)  In  Districts  1,  2,  3,  and  Subdistrict 
4-A,  excluding  the  Koyukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  purposes  during 
the  24  hours  immediately  before  the 
opening  of  the  commercial  salmon 
fishing  season. 

(vi)  In  Districts  1,  2,  and  3: 

(A)  After  the  opening  of  the 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period. 

(vii)  In  Subdistrict  4-A  after  the 
opening  of  the  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period;  however,  you  may  take 
king  salmon  during  the  commercial 
fishing  season,  with  drift  gillnet  gear 
only,  from  6:00  p.m.  Sunday  until  6:00 
p.m.  Tuesday  and  from  6:00  p.m. 
Wednesday  until  6:00  p.m.  Friday. 

(viii)  In  the  upper  Yukon  River 
drainage,  you  may  not  subsistence  fish 
in  Birch  Creek  and  waters  within  500 
feet  of  its  mouth,  except  that  you  may 
take  whitefish  and  suckers  under  the 
authority  of  a  subsistence  fishing 
permit. 

(ix)  You  may  not  subsistence  fish  in 
the  following  drainages  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  five  miles  downstream  of  the  state 
highway  crossing; 

(B)  Bonanza  Creek; 

(C)  Jim  River  including  Prospect  and 
Douglas  Creeks:  and  (Dj  North  Fork  of 
the  Chandalar  River  system  upstream 
from  the  mouth  of  Quartz  Creek. 
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(x)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(xi)  You  may  not  subsistence  fish  in 
the  following  rivers  and  creeks  and 
within  500  feet  ^of  their  mouths:  Big  Salt 
River,  Hess  Cre^k,  and  Beaver  Creek. 

(xii)  You  mav  not  subsistence  fish  in 
the  E)eadnian,  jin,  Fielding,  and  Two- 
Mile  Lakes.       j 

(xiii)  You  mw  not  subsistence  fish  in 
the  Toklat  Rivej-  drainage  from  August 
15  through  May  15. 

(xiv)  You  may  take  salmon  only  by 
glllnet,  beach  sfine,  fish  wheel,  or  rod 
and  reel,  subjedt  to  the  restrictions  set 
forth  in  this  seqtion. 

(xv)  In  District  4,  if  you  are  a 
commercial  fisi^erman,  you  may  not 
take  salmon  forj  subsistence  purposes 
during  the  com|nercial  salmon  fishing 
season  using  gi(lnets  with  mesh  larger 
than  six-inches  after  a  date  specified  by 
ADF&G  emerg^cy  order  issued 
between  July  10  and  July  31. 

(xvi)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  dr^  glllnets,  except  as 
follows:  I 

(A)  In  Subdisrict  4-A  upstream  ft-om 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  lenah  from  June  10  through 
July  14,  and  chiim  salmon  by  drift 
gillnets  after  August  2; 

(B)  In  Subdistrict  4-A  downstream 
from  the  mouth  of  Stink  Creek,  you  may 

by  drift  gillnets  less 
I  length  from  June  10 


take  king  salm 
than  150  feet  i 
through  July  1 
(xvii)  Unless 


therwise  specified  in 
this  section,  yoii  may  take  fish  other 
than  salmon  and  halibut  by  set  gillnet, 
drift  gillnet,  be$ch  seine,  fish  wheel, 
long  line,  fyke  ttet,  dip  net,  jigging  gear, 
spear,  lead,  or  nod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  During  the  open  weekly  fishing 
periods  of  the  oommercial  salmon 
fishing  season,  If  you  are  a  commercial 
fisherman,  youpmay  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  puijposes; 

(B)  You  may  tiot  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathqms  in  length;  and 

(C)  In  Districts  4,  5,  and  6,  you  may 
not  set  subsistetice  fishing  gear  within 
200  feet  of  othef  operating  commercial, 
personal  use,  of  subsistence  fishing  gear 
except  that,  at  the  site  approximately 
one  mile  upstream  from  Ruby  on  the 
south  bank  of  tfce  Yukon  River  between 
ADF&G  regulat0ry  markers  containing 
the  area  knowni  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 


commercial  or  subsistence  fishing  gear 
and  in  District  4,  from  Old  Paradise 
Village  upstream  to  a  point  four  miles 
upstream  from  Anvik,  there  is  no 
minimum  distance  requirement  between 
fish  wheels. 

(xviii)  During  the  commercial  salmon 
fishing  season,  within  the  Yukon  River 
and  the  Tanana  River  below  the 
confluence  of  the  Wood  River,  you  may 
use  drift  gillnets  and  fish  wheels  only 
during  open  subsistence  salmon  fishing 
periods. 

(xix)  In  District  4,  from  September  21 
through  May  15,  you  may  use  jigging 
gear  from  shore  ice. 

(xx)  Except  as  provided  in  this 
section,  you  may  take  fish  for 
subsistence  purposes  without  a 
subsistence  fishing  permit. 

(xxi)  You  must  possess  a  subsistence 
fishing  permit  for  the  following 
locations: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S.-Canada  border; 

(C)  For  whitefish  and  suckers  in  Birch 
Creek  and  within  500  feet  of  its  mouth; 

(D)  For  the  Tanana  River  drainage 
above  the  mouth  of  the  Wood  River. 

(xxii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xxiii)  In  Districts  1,  2,  and  3,  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xxiv)  If  you  are  a  commercial  salmon 
fisherman  who  is  registered  for  District 
1,  2,  or  3,  you  may  not  take  salmon  for 
subsistence  purposes  in  any  other 
district  located  downstream  from  Old 
Paradise  Village. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
for  six  hours  after,  each  open 
commercial  salmon  fishing  period  for 
District  1. 


(iii)  In  District  1,  Kuskokuak  Slough 
only  from  June  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  open  commercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  firom  June  1 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  open  commercial 
salmon  fishing  period  in  each  district. 

(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the 
Kuskokwim  River  within  that  district, 
from  June  1  through  September  8  you 
may  not  take  salmon  for  16  hours 
before,  during,  and  six  hours  after  each 
open  commercial  salmon  fishing  period 
in  the  district. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 
a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before,  during, 
and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(viii)  You  may  not  take  suosistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(ix)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  sahnon  by  spear  in  the  Holitna, 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  an  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead,  or 
rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  150  feet  of  any  part  of 
another  set  gillnet. 

(xiv)  The  maximum  depth  of  gillnets 
is  as  follows: 
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(A)  Gillnets  with  six-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  with  greater  than  six-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xv)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  no  more  than 
two  hooks  attached  to  it. 

(xvi)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophir  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  Rainbow  trout  may  be  taken  by 
residents  of  Goodnews  Bay,  Platinum, 
Quinhagak,  Eek,  Kwethluk,  Akiachak, 
and  Akiak,  subject  to  the  following 
restrictions: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  rod  and  reel,  or 
jigging  through  the  ice; 

(B)  You  may  not  use  gillnets  for  taking 
rainbow  trout  from  March  15-June  15; 

(C)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries  and  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  under  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  commercial  salmon  districts, 
from  May  1  through  May  31  and 
October  1  through  October  31,  you  may 
subsistence  fish  for  salmon  only  from 
9:00  a.m.  Monday  until  9:00  a.m. 
Friday.  From  June  1  through  September 
30,  within  the  waters  of  a  commercial 
salmon  district,  you  may  take  salmon 
only  during  open  commercial  salmon 
fishing  periods. 

(iii)  In  the  Egegik  River  from  9:00  a.m. 
June  23  through  9:00  a.m.  July  17,  you 
may  take  salmon  only  from  9:00  a.m. 
Tuesday  to  9:00  a.m.  Wednesday  and 
9:00  a.m.  ^turday  to  9:00  a.m.  Sunday. 

(iv)  You  may  not  take  fish  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 

(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  within 
one-fourth  mile  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  through  June  14. 

(vi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  only  by 
drift  and  set  gillnets. 

(vii)  Outside  the  boundaries  of  any 
district,  you  may  take  salmon  only  by 


set  gillnet,  except  that  you  may  also  take 
salmon  as  follows: 

(A)  By  spear  in  the  Togiak  River 
excluding  its  tributaries; 

(B)  From  August  30  through 
September  30,  by  spear,  dip  net,  and 
gillnet  along  a  100  yard  length  of  the 
west  shore  of  Naknek  Lake  near  the 
outlet  to  the  Naknek  River  as  marked  by 
ADF&G  regulatory  markers; 

(C)  From  August  15  through 
September  15,  by  spear,  dip  net,  and 
gillnet  at  Johnny's  Lake  on  the 
northwestern  side  of  Naknek  Lake; 

(D)  From  October  1  through 
November  15,  by  spear,  dip  net,  and 
gillnet  at  the  mouth  of  Brooks  River  at 
Naknek  Lake; 

(E)  At  locations  and  times  specified  in 
paragraphs  (i)(5)(vii)  (B)  through  (C)  of 
this  section,  gillnets  may  not  exceed  five 
fathoms  in  length  and  may  not  be 
anchored  or  tied  to  a  stake  or  peg,  and 
you  must  be  present  at  the  net  while 
fishing  the  net. 

(viii)  The  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik,  River; 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  your  first  initial,  last 
name,  and  subsistence  permit  number 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  During  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin,  and  halibut  by 
gear  listed  in  this  part  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit. 

(xiv)  You  may  take  salmon  and  char 
only  under  authority  of  a  subsistence 
fishing  permit. 

(xv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(xvi)  After  August  20,  you  may  not 
possess  coho  salmon  for  subsistence 
purposes  in  the  Togiak  River  section 
and  the  Togiak  River  drainage  unless 


the  head  has  been  immediately  removed 
from  the  salmon. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172' 
East  longitude,  and  south  of  54"  36' 
North  latitude. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
from  6:00  a.m.  until  9:00  p.m.  from 
January  1  through  December  31,  except: 

(A)  That  from  June  1  through 
September  15,  you  may  not  use  a 
salmon  seine  vessel  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  an  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  from  June  1  through 
September  15,  you  may  use  a  purse 
seine  vessel  to  take  salmon  only  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak,  Akutan,  Atka- 
Amilia,  and  Umnak  Districts,  you  may 
take  salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay,  west  of  a  line  from  the  "Bishop's 
House"  at  53°52.64'  N.  lat.,  166"'32.30' 
W.  long,  to  a  point  on  Amaknak  Island 
at  53''52.82'N.  lat.,  166''32.13' W.  long., 
and  north  of  line  from  a  point  south  of 
Agnes  Beach  at  53''52.28'  N.  lat., 
166°32.68'  W.  long,  to  a  point  at 
53''52".35'  N.  lat.,  166''32.95'  W.  long,  on 
Amaknak  Island; 

(J)  Within  Unalaska  Bay  south  of  a 
line  from  the  northern  tip  of  Cape 
Cheerful  to  the  northern  tip  of  Kalekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  outlet 
stream  of  Unalaska  Lake,  which  is 
closed  under  paragraph  (i)(6)(iv)(A)  of 
this  section; 

(C)  Waters  in  Reese  Bay  from  July  1 
through  July  9,  within  500  yards  of  the 
outlet  stream  terminus  to  McLees  Lake; 

(D)  All  freshwater  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
gillnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 
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(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  m^y  take  fish  other  than 
salmon  by  gea^  listed  in  this  part  unless 
restricted  undjer  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  niay  take  salmon,  trout  and 
char  only  undter  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  require  a  permit  in  the 
Akutan.  Umn^k  and  Atka-Amlia  Islands 
Districts.         j 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  JAdak  Districts,  you  may 
take  no  more  Aian  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit. 
You  may  obtain  an  additional  permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  o^  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  <ecord  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  lajer  than  October  31. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish  and  tne  possession  limit  is  two 
daily  bag  limi  s.  You  may  not  possess 
sport-taken  an  d  subsistence-taken 
halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Penin^la  Area  includes  all 
Pacific  Ocean  Iwaters  of  Alaska  between 
a  line  extendi^ig  southeast  (135°)  from 
the  tip  of  Kupteanof  Point  and  the 
longitude  of  tbe  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  latitude  of  the  tip  of  Cape 
Menshikof. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted 
under  the  tern  is  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  troiit  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  letain  them  for  subsistence 
purposes. 

(ii)  You  mai'  take  salmon,  trout  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-c4ught  fish.  You  must 
complete  the  tecord  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  laier  than  October  31. 

(iv)  You  ms^  take  salmon  at  any  time 
except  within|24  hours  before  and 
within  12  hoiirs  following  each  open 
weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  cammercial  salmon  fishing, 
or  as  may  be  s  secified  on  a  subsistence 
fishing  permil . 


(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  fathoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  your  subsistence 
fishing  permit. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish  and  the  possession  limit  is  two 
daily  bag  limits.  No  person  may  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156°20.22'  West  longitude 
(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  at 
any  time,  except  as  may  be  specified  by 
a  subsistence  fishing  permit.  If  you  take 
rainbow  trout  and  steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  You  may  take  salmon,  trout  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  not  subsistence  fish  for 
salmon  from  48  hours  before  the  first 
commercial  salmon  fishing  opening  in 
the  Chignik  Area  through  September  30. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 


permit,  except  that  in  Chignik  Lake  you 
may  not  use  purse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  bag  limit  for  halibut  is 
two  fish  and  the  possession  limit  is  two 
daily  bag  limits.  No  person  may  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°  51.10'  N.  lat.),  west  of  150°  W. 
long.,  north  of  55°30.00'  N.  lat.;  and  east 
of  the  longitude  of  the  southern 
entrance  of  Imuya  Bay  near  Kilokak 
Rocks  (156°20.22'  W.  long.). 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout  and  steelhead 
trout,  at  any  time  unless  restricted  by 
the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 
from  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hours 
after  any  open  commercial  salmon 
fishing  period; 

(B)  From  June  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 

(A)  All  waters  closed  to  commercial 
salmon  fishing  in  the  Chiniak  Bay  and 
all  waters  closed  to  commercial  salmon 
fishing  within  100  yards  of  the  terminus 
of  Selief  Bay  Creek  and  north  and  west 
of  a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point  in  Afognak 
Bay; 

(B)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(C)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
and  char  for  subsistence  purposes.  You 
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must  have  a  subsistence  nshing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
commercial  herring  sac  roe  season  from 
April  15  through  June  30. 

(v)  With  a  subsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  must  keep  a  record  of  the 
number  of  subsistence  Tish  taken  each 
year.  You  must  record  on  the  reverse 
side  of  the  permit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  flsh,  and 
must  return  it  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 

(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
part  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit. 

(viii)  You  may  take  salmon  only  by 
gillnet,  rod  and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  haMbut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(10)  Cook  Inlet  Area.  The  Cook  Inlet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 
Cape  Douglas  (58''51'06"  N.  lat.)  and  a 
line  extending  south  from  Cape  Fairfield 
(148''50'15"W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,  at  any  time  in  the  Cook 
Inlet  Area.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  retain  them  for  subsistence 
purposes. 

(ii)  You  may  not  take  salmon,  Dolly 
Varden,  trout,  grayling,  char,  and  burbot 
for  subsistence  purposes. 

(iii)  You  may  only  take  smelt  with  dip 
nets  or  gillnets  in  fi^sh  water  from  April 
1  through  June  15.  You  may  not  use  a 
gillnet  exceeding  20  feet  in  length  and 
two  inches  in  mesh  size.  You  must 
attend  the  net  at  all  times  when  it  is 
being  used.  There  are  no  harvest  or 
possession  limits  for  smelt. 

(iv)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 


(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,  at  any  time  in  the  Prince 
William  Sound  Area. 

(ii)  You  may  take  salmon  in  the  Upper 
Copper  River  District  only  as  follows: 

(A)  In  the  Glennallen  Subdistrict, 
from  June  1  through  September  30; 

(B)  You  may  not  take  salmon  in  the 
Chitina  Subdistrict. 

(iii)  You  may  take  salmon,  other  than 
chinook  salmon,  in  the  vicinity  of  the 
former  Native  village  of  Batzulnetas 
only  under  the  authority  of  a 
Batzulnetas  subsistence  salmon  fishing 
permit  issued  by  ADF&G  and  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  ADF&G  regulatory  markers 
located  near  the  mouth  of  Tanada  Creek 
and  approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  ADF&G 
regulatory  markers  identifying  the  open 
waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels  and 
dip  nets  on  the  Copper  River  and  only 
dip  nets  and  spears  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  fi-om 
June  1  through  September  1  or  until  the 
season  is  closed  by  emergency 
regulation;  fishing  periods  are  to  be 
established  by  emergency  regulation 
and  are  two  days  per  week  during  the 
month  of  June  and  3.5  days  per  week  for 
the  remainder  of  the  season; 

(D)  You  must  release  chinook  salmon 
to  the  water  unharmed;  you  must  equip 
your  fish  wheel  with  a  livebox  or 
monitor  it  at  all  times; 

(E)  You  must  return  the  p)ermit  no 
later  than  September  30. 

(iv)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  of  the 
Southwestern  District  and  along  the 
northwestern  shore  of  Green  Island  from 
the  westernmost  tip  of  the  island  to  the 
northernmost  tip,  only  as  follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  four 
inches,  or  gillnets  up  to  150  fathoms  in 
length,  except  that  you  may  take  pink 
salmon  only  in  fresh  water  using  dip 
nets; 

(B)  You  may  take  salmon  only  from 
May  15  until  two  days  before  the 
commercial  opening  of  the 
Southwestern  District,  seven  days  per 
week;  during  the  commercial  salmon 


fishing  season,  only  during  open 
commercial  salmon  fishing  periods;  and 
from  two  days  following  the  closure  of 
the  commercial  salmon  season  until 
September  30,  seven  days  per  week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(v)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  north 
of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  from 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  four 
inches,  or  gillnets  up  to  150  fathoms  in 
length  with  a  maximum  mesh  size  of  six 
and  one-quarter  inches,  except  that  you 
may  only  take  pink  salmon  in  fresh 
water  using  dip  nets; 

(B)  You  may  take  salmon  only  from 
May  15  until  two  days  before  the 
commercial  opening  of  the  Eastern 
District,  seven  days  per  week  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  from  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  October  31,  seven  days  per 
week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(vi)  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(vii)  You  may  take  herring  spawn  on 
kelp  for  subsistence  purposes  from 
above  water  from  March  15  through 
June  15  and  underwater  using  dive  gear 
only  during  open  periods  for  the  wild 
herring  spawn-on-kelp  commercial 
fishery. 

(viii)  You  may  not  take  salmon  in  the 
tributaries  of  the  Copper  River  and 
waters  of  the  Copper  River  not  in  the 
Upper  Copper  River  District. 

(ix)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(x)  You  may  take  salmon  only  by  the 
following  types  of  gear: 

(A)  In  the  Glennallen  Subdistrict  by 
fish  wheels,  rod  and  reel,  or  dip  nets; 
and 

(B)  In  salt  water  by  gillnets  and 
seines. 

(xi)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 
You  must  register  your  fish  wheel  with 
ADF&G.  Your  registration  number  and 
name  and  address  must  be  permanently 
affixed  and  plainly  visible  on  the  fish 
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wheel  when  thb  fish  wheel  is  in  the 
water;  only  thej  current  year's 
registration  number  may  be  affixed  to 
the  fish  wheel;  you  must  remove  any 
other  registration  number  firom  the  fish 
wheel.  You  must  remove  the  fish  wheel 
from  the  water  jat  the  end  of  the  permit 
period.  You  may  operate  only  one  fish 
wheel  at  any  oie  time.  You  may  not  set 
or  operate  a  fish  wrheel  within  7S  feet  of 
anoUier  fish  wlieel.  No  fish  wheel  may 
have  more  than  two  baskets.  A  wood  or 
metal  plate  at  least  12  inches  high  by  12 
inches  wide,  bearing  your  name  and 
address  in  letters  and  numerals  at  least 
one  inch  high,  must  be  attached  to  each 
fish  wheel  so  that  the  name  and  address 
are  plainly  visihle. 

(xii)  You  muat  personally  operate  the 
fish  wrheel  or  dip  net.  You  may  not  loan 
or  transfer  a  subiistence  fish  wheel  or 
dip  net  permit  except  as  pemritted. 

(xiii)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hook«  attached  to  it. 

(xiv)  You  tarn  take  herring  spawn  on 
kelp  only  by  a  hand-held  unpo%rared 
biade-ciitting  devioe.  You  must  cut  kelp 
plant  blades  at  leest  four  inches  above 
the  stipe  (stem}.  The  provisions  of  this 
paragraph  do  not  appuy  to  Fucus 
species. 

(xv)  Except  qs  provided  in  this 
section,  you  mty  take  fish  other  than 
salmon  and  freehwater  fish  species  for 
subsistence  putpoees  without  a 
subsistence  fishing  permit. 

(xvi)  You  may  take  salmon  and 
freshwater  fish  species  only  under 
authority  of  a  subsistence  fishing 
permit. 

(xvii)  Only  ohe  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xviii)  The  fdllowing  apply  to  Upper 
Copper  River  pistrict  subsistence 
salmon  fishing]  permits: 

(A)  Only  on0  type  of  gear  may  be 
specified  on  a  permit; 

(B)  Only  onaj  permit  per  year  may  be 
issued  to  a  household; 

(C)  You  musi  return  your  permit  no 
later  than  October  31,  or  you  may  be 
denied  a  permjt  for  the  following  year; 

(D)  If  your  household  has  a  Chitina 
Subdistrict  peKonal  use  salmon  fishing 
permit,  you  wijil  not  be  issued  a  Copper 
River  subsisteiice  salmon  fishing  permit; 

(E)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  ;nust  have  the  fish  wheel 
marked  as  reqv  lired  by  this  section  and 
during  fishing  operations; 

(F)  Only  the  [permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  si^bsistence  permit  may 
take  salmon; 


(G)  A  permit  holder  must  record  on 
ADF&G  forms  all  salmon  taken 
immediately  after  landing  the  salmon. 

(xix)  The  total  annual  possession  Hmit 
for  an  Upper  Copper  River  EHstrict 
subsistence  salmon  fishing  permit  is  as 
follows: 

(A)  For  a  household  with  one  person, 
30  salmon,  of  which  no  more  than  5 
may  be  chiiux>k  salmon  if  taken  by  dip 
net; 

(B)  For  a  household  with  two  persons. 
60  salmon,  of  whif:h  no  more  than  five 
may  be  chinook  salmon  if  taken  by  dip 
net;  plus  10  salmon  for  each  additional 
person  in  a  household  over  2,  except 
that  the  household's  Hnrit  far  chtnook 
salmon  taken  hy  dip  net  does  not 
increase; 

(G)  upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  2(X)  salmon  for  a 
permit  issued  to  a  household  writh  one 
person,  of  which  no  mora  than  5  may 
be  chinook  aafanon  if  tak«i  by  dip  net; 
or  no  more  than  a  total  of  500  sahnon 
for  a  permit  issued  to  a  household  with 
2  or  more  persons,  of  which  no  more 
than  5  may  be  chinook  salmon  if  takm 
by  dip  net. 

(xx)  A  subsistence  fishing  permit  may 
be  issued  to  a  village  council,  or  other 
similarly  qxialified  organization  whose 
members  operate  fish  wheels  for 
subsistence  purposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  of  a  harvest  assessment  plan  to 
be  administered  by  the  permitted 
council  or  organizaticMi.  The  harvest 
assessment  plan  must  include: 
provisions  for  recording  daily  catches 
for  each  fish  wheel;  sample  data 
collection  forms;  location  and  number 
of  fish  wheels;  the  full  legal  name  of  the 
individual  responsible  for  the  lawful 
operation  of  each  fish  wheel;  and  other 
information  determined  to  be  necessary 
for  effective  resource  management.  The 
following  additional  provisions  apply  to 
subsistence  fishing  permits  issued 
imderthis  paragraph  (i)(ll)(xx): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  department 
when  households  are  added  to  the  list, 
and  the  seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  council  or 
other  similarly  qualified  organization, 
eue  not  eligible  for  a  separate  household 


subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 

(xxi)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit  unless  both  lobes  of  the 
caudal  (tail)  fin  have  been  immediately 
removed  from  the  salmon. 

(xxii)  hi  locations  open  to  commercial 
salmon  fishing  other  than  described  for 
the  Upper  Copper  Itiver  District,  the 
annual  subsistence  salmon  limit  is  as 
follows: 

(A)  IS  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  houa^eld  of  two 
persons  and  10  salmon  for  each 
additional  person  in  a  household; 

(C)  No  more  than  five  king  salmon 
may  be  taken  per  pCTmit. 

(xxiii)  Hie  daily  bag  limit  for  halibut 
is  two  fish  and  the  possessicKr  limit  is 
two  daily  bag  limits.  Ycni  may  not 
possess  spcHt-taken  and  subsistraice- 
taken  halibut  on  the  same  day. 

(12)  Yakutat  Area.  The  Yakutat  Area 
includes  all  waters  of  Alaska  between 
the  longitude  c^  Cape  Suckling  and  the 
longitude  of  Cape  Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  luiderthe  terms  of  a 
subsistmoe  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmrni  during 
the  period  commencing  48  hours  before 
an  opening  until  48  hours  after  the 
closure  of  an  open  commercial  salmon 
net  fishing  season.  This  applies  to  each 
river  or  bay  finery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  sabncm  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  fishery,  the  subsistence 
fishing  period  is  fitsm  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv)  You  may  take  salmon,  steelhead 
trout  in  the  Situk  and  Ahmklin  Rivers, 
other  trout  and  char  only  under 
authority  of  a  subsistence  fishing 
permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(vi)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(vii)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon. 
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(viii)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(ix)  You  must  remove  the  dorsal  fin 
from  subsistence-caught  salmon  when 
taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  You  may  take  herring  at  any  time, 
except  that  in  the  72  hours  before  and 
72  hours  after  an  open  commercial 
herring  fishing  period  in  the 
Southeastern  Alaska  Area,  a  vessel  that, 
or  crew  member  or  permit  holder  who, 
participates  in  that  commercial  herring 
Hshery  opening  may  not  take  or  possess 
herring  in  any  district  in  the 
Southeastern  Alaska  Area. 

(iii)  From  July  7  through  July  31,  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River,  and  Klawock  Lake 
only  from  8:00  a.m.  Monday  until  5:00 
p.m.  Friday. 

(iv)  You  must  possess  a  subsistence 
fishing  permit  to  take  salmon,  trout,  or 
char. 

(v)  Permits  will  not  be  issued  for  the 
taking  of  chinook  or  coho  salmon,  but 
if  you  take  chinook  or  coho  salmon 
incidentally  with  gear  operated  under 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  chinook  or  coho  salmon  taken  in 
this  manner  on  your  permit  calendar. 

(vi)  If  you  take  salmon,  trout,  or  char 
incidentally  with  gear  operated  under 
terms  of  a  subsistence  perinit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(vii)  No  permits  for  the  use  of  nets 
will  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  of  Petersburg,  Wrangell,  and 
Sitka 

(viii)  You  shall  immediately  remove 
the  pelvic  fins  of  all  salmon  when  taken. 

(ix)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

§ .27    Subsistence  taking  of  shellf  isti. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dungeness  crab, 
king  crab.  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellHsh  or  their 
parts. 


(b)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  the  subsistence 

fishing  regulations  of  § .26  or  this 

section. 

(c)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  cumulative. 
This  means  that  if  you  have  taken  the 
harvest  limit  for  a  particular  species 
under  a  subsistence  season  specified  in 
this  section,  you  may  not  after  that,  take 
any  additional  shellHsh  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section,  you  may  use  gear  as  specified 

in  the  deBnitions  of  § .26  for 

subsistence  taking  of  shellfish. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  unless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  Hrst  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  your  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 
gear  may  not  display  a  permanent 
ADF&G  vessel  license  number; 

(ii)  kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  number  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 

§ .26. 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consumption. 

(d)  Taxing  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 


your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  i}ermit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  a  p>erson  may  not  fish  with  more 
than  one  legal  limit  of  gear  as 
established  by  this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  your  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(e)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  unless  otherwise 
specified  by  the  subsistence  shellfishing 
regulations  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  number  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch  and  such  other 
information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  Subsistence  fishing  reports  must 
be  completed  and  submitted  at  a  time 
specified  for  each  particular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fail 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  following  calendar 
year,  unless  you  demonstrate  that 
failure  to  report  was  due  to  loss  in  the 
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mail,  accident  j  sickness  or  other 
unavoidable  ci>"cumstances. 

(0  Subsistence  take  by  commercial 
vessels.  No  fisjting  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  oi^  Dungeness  crab  fishing 
may  be  used  fqr  subsistence  take  during 
the  period  starring  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  jopen  season  in  the  area 
or  areas  for  whndi  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisjierman,  you  may  retain 
shellfish  for  your  own  use  fi'om  your 
lawfully  taken  commercial  catch. 

(g)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limit$. 

(h)  Unlawful  possession  of 
subsistence  shellfish.  You  may  not 
possess,  transp^ort,  give,  receive  or  barter 
shellfish  or  thdir  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(i)(l)  An  owner,  operator,  or  employee 
of  a  lodge,  charter  vessel,  or  other 
enterprise  that  furnishes  food,  lodging, 
or  guide  servides  may  not  furnish  to  a 
client  or  guest  pf  that  enterprise, 
shellfish  that  nas  been  taken  imder  this 
chapter,  unles^: 

(i)  the  shellflsh  has  been  taken  with 
gear  deployed  end  retrieved  by  the 
client  or  guest: 

(ii)  the  gear  kas  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  the  shell  fish  is  to  be  consumed  by 
the  client  or  gu  est  or  is  consumed  in  the 
presence  of  th«  client  or  guest. 

(2)  The  captain  and  crewmembers  of 
a  charter  vessel  may  not  deploy,  set,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fisheiry  when  that  vessel  is 
being  chartered. 

(j)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  No  marine  waters 
under  jurisdiction  for  Federal 
subsistence  management. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  iunder  jurisdiction  for 
Federal  subsisjence  management. 

(3)  Cook  Inlat  Area.  You  may  not  take 
shellfish  for  subsistence  purposes. 

(4)  Kodiak  /yea.  (i)  You  may  take  crab 
for  subsistenca  purposes  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  py  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  ob|ain  a  subsistence  fishing 
permit  from  thte  ADF&G  before 
subsistence  shrimp  fishing  during  a 
closed  comme;  cial  shrimp  fishing 
season  or  with  n  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 


intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crab  per 
person;  only  male  Dungeness  crab  with 
a  shell  width  of  six  and  one-half  inches 
or  greater  may  be  taken  or  possessed. 
Taking  of  Dungeness  crab  is  prohibited 
in  water  25  fathoms  or  more  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  commercial  king  or 
Tanner  crab  fishing  season  in  the 
location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  may  be 
taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  You  may  not  use  more  than  five 
crab  pots,  each  being  no  more  than  75 
cubic  feet  in  capacity  to  take  king  crab; 

(D)  You  may  take  king  crab  only  from 
June  l-January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womans 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  Vz  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Tanner  crab; 

(B)  You  may  not  take  Tanner  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  commercial  king  or 
Tanner  crab  fishing  season  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shell  width 
five  and  one-half  inches  or  greater  per 
person. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 


shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crab  per 
person;  only  crabs  with  a  shell  width  of 
five  and  one-half  inches  or  greater  may 
be  taken  or  possessed. 

(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crab  per  person;  only 
crabs  with  a  shell  width  of  six  and  one- 
half  inches  or  greater  may  be  taken  or 
possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  You  may  take  crabs  only  from  June 
1-January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tanner  crab  per  person; 
only  crabs  with  a  shell  width  of  five  and 
one-half  inches  or  greater  may  be  taken 
or  possessed. 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
poimds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Dungeness  crab  per  person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  you 
may  take  crab  only  from  June  1-January 
31; 

(D)  In  the  Norton  Sound  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 
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(v)  In  waters  south  of  60"  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Tanner  crab. 


Dated:  December  22, 1998. 
James  A.  Caplan, 

Acting  Regional  Forester,  USDA-Forest 
Service. 

Dated:  December  18, 1998. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
IFR  Doc.  99-11  Filed  1-5-99;  8:45  am) 
BttJJNQ  CODE  3410-11-P.  4310-66-i> 


OL 
64 


SS 


JA 
8 


199 


Ml 


Friday 
January  8,  1999 


Part  III 


Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 
Magnuson  Act  Provisions;  Foreign 
Fishing;  Fisheries  off  West  Coast  States 
and  in  the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Rule  and  Proposed 
Rule 


1316 


Federal  Register /Vol.  64,  No.  5 /Friday,  January  8,  1999 /Rules  and  Regulations 


DEPARTMBNT  OF  COMMERCE 

National  Ooaanic  and  Atmospheric 
AdministraVon 

50  CFR  Paris  600  and  660 

[DockM  No.  981231333-8333-01  ;  I.D. 
12149eA] 

RIN064»-AM12 

Magnuson  Act  Provisions;  Foreign 
Fishing;  Fisheries  off  West  Coast 
States  and  li  the  Western  Pacific; 
Pacific  Coa$t  Groundfish  Fishery; 
Annual  Specifications  and 
IManagement  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  199^  groundfish  fishery 
specificatioi^s  and  management 
measures;  p^ial  disapproval  of  open 
access  Sebaites  monthly  ounulative 
limit:  request  for  comments. 

SUMMARY:  NMFS  announces  the  1999 
fishery  specifications  and  memagement 
measures  fot  groundfish,  with  the 
exception  of]  whiting,  taken  in  the  U.S. 
exclusive  ec0nomic  zone  (EEZ)  and 
state  waters  bff  the  coasts  of 
Washington,  Oregon,  and  California,  as 
authorized  Iw  the  Pacific  Coast 
Groundfish  fishery  Management  Plan 
(FMP).  The  specifications  include  the 
levels  of  the  jacceptable  biological  catch 
(ABC)  and  optimum  yields  (OYs), 
including  the  distribution  between 
domestic  and  foreign  fishing  operations. 
The  commericial  OYs  (formerly  called 
"harvest  guidelines,"  "HGs,"  or  quotas] 
are  allocated  between  the  limited  entry 
and  open  access  fisheries.  The 
management  measures  for  1999  are 
designed  to  keep  landings  within  the 
OYs  for  those  species  for  which  there 
are  OYs,  and  to  achieve  the  goals  and 
objectives  of]  the  FMP  and  its 
implementirig  regulations.  The  intended 
effect  of  thesie  actions  is  to  establish 
allowable  harvest  levels  of  Pacific  Coast 
groundfish  and  to  implement 
management]  measures  designed  to 
achieve  but  iot  exceed  those  harvest 
levels,  while|  extending  fishing  and 


processing  opportunities  as  long  as 
possible  during  the  year.  NMFS  also 
announces  partial  disapproval  of  a 
particular  open  access  monthly 
cumulative  limit  for  Sebastes  complex 
species. 

DATES:  Effective  0001  hours  (local  time) 
January  1. 1999,  until  the  2000  annual 
specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded.  The  2000 
annual  specifications  and  management 
measures  will  be  published  in  the 
Federal  Register.  Comments  on  the 
1999  annual  specifications  and 
management  measures  will  be  accepted 
imtil  February  8, 1999. 
ADDRESSES:  Send  comments  on  these 
specifications  and  management 
measures  to  Mr.  William  Stelle,  Jr., 
Administrator,  Northwest  Region 
(Regional  Administrator),  NMFS,  7600 
Sand  Point  Way  N.E.,  BIN  C15700,  Bldg. 
1,  Seattle.  WA  98115-0070;  or  Mr. 
William  Hogarth,  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213.  Information  relevant  to 
these  specifications  and  management 
measures,  which  includes  an 
environmental  assessment  (EA)  and  the 
stock  assessment  and  fishery  evaluation 
(SAFE)  report,  has  been  compiled  in 
aggregate  form  and  is  available  for 
pubUc  review  during  business  hours  at 
the  offices  of  the  NMFS  Northwest 
Regional  Administrator  and  at  the  office 
of  the  NMFS  Southwest  Regional 
Administrator,  or  may  be  obtained  fi^m 
the  Pacific  Fishery  Management  Council 
(Council),  by  writing  to  the  Coimcil  at 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201,  or  by  contacting 
Lawrence  Six  at  503-326-6352. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  or  Yvonne  deReynier 
(Northwest  Region,  NMFS)  206-526- 
6140;  or  James  Morgan  (Southwest 
Region,  NMFS)  562-980-4000. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  OYs  be  specified  for  species 
or  species  groups  in  need  of  additional 
protection,  and  that  management 
measures  designed  to  achieve  the  OYs 


be  pubhshed  in  the  Federal  Register 
and  made  effective  by  January  1 ,  the 
beginning  of  the  fishing  year.  This 
action  announces  and  makes  effective 
the  final  1999  fishery  specifications  and 
the  management  measures  designed  to 
achieve  them  for  all  groundfish 
managed  under  the  FMP  except  whiting 
(see  proposed  rule  section  of  this 
Federal  Register  issye  for  preliminary 
ABC/OY  specifications  and  proposed 
allocation  of  O Y  to  Washington  coastal 
tribal  fisheries).  These  final 
specifications  and  measures  were 
considered  by  the  Council  at  two 
meetings  and  were  recommended  to 
NMFS  by  the  Council  at  its  November " 
1998  meeting  in  Portland,  OR. 

L  Final  Specifications 

The  fishery  specifications  include 
ABCs,  the  designation  of  OYs,  which 
may  be  represented  by  harvest 
guidelines  (HGs)  or  quotas  for  species 
that  need  individual  management,  the 
apportionment  of  the  OYs  between 
domestic  and  foreign  fisheries,  and 
allocation  of  the  commercial  OYs 
between  the  open  access  and  limited 
entry  segments  of  the  domestic  fishery. 
As  in  the  past,  these  specifications 
include  fish  caught  in  state  ocean  waters 
(0-3  nautical  miles  (nm)  offshore)  as 
well  as  fish  caught  in  the  EEZ  (3-200 
nm  offshore). 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  was  amended 
in  1996  by  Public  Law  94-265.  The 
Council  has  submitted  Amendment  11 
to  the  FMP  which,  if  approved,  will 
make  the  F'MP  consistent  with  the  1996 
Magnuson-Stevens  Act  amendments. 
The  decision  regarding  approval  or 
disapproval  of  Amendment  11  is 
expected  in  spring  1999.  The  provisions 
in  Amendment  11  for  setting  OYs  are, 
for  the  most  part,  more  conservative 
than  in  the  current  FMP.  The  OYs  and 
ABCs  recommended  by  the  Coimcil  and 
announced  in  this  document  are 
intended  to  be  consistent  with  the 
Magnuson-Stevens  Act,  the  existing 
groundfish  FMP,  and  Amendment  11. 

BILLINQ  COOE  3510-22-P 
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ABC  Policy/Overfishing 

The  current  FMP  defines  overfishing 
as  the  fishing  mortality  rate  (F)  that 
would  reduce  spawning  potential  to  20 
percent  of  the  unfished  level.  This  is 
referred  to  as  a  F20  rate.  The  Council 
has  a  policy  of  setting  the  ABC 
according  to  a  constant  fishing  mortality 
rate  that  would  approximate  maximimi 
sustainable  yield  (MSY).  This  rate  has 
typically  been  F35.  so  is  more 
conservative  than  the  F20  overfishing 
rate.  Under  the  revised  Magnuson- 
Stevens  Act,  the  FMP  must  prevent 
overfishing,  which  is  defined  in  the 
National  Standard  Guidelines  (63  FR 
24212,  May  1, 1998)  as  exceeding  the 
fishing  mortality  rate  needed  to  produce 
the  maximum  sustainable  yield  (Fmsy). 
Therefore  the  1999  ABCs  equal,  but  do 
not  exceed  Fmsy,  as  exceeding  Fmsy 
would  constitute  overfishing.  This  new 
approach  is  more  conservative  and  less 
flexible  than  allowed  by  the  current 
FMP. 

In  1999,  the  Council  continued  its  use 
of  default  harvest  rates  as  a  proxy  for 
Fmsy  (and  thus  for  ABC).  In  most  cases, 
the  default  Fmsy  proxy  is  F40  for 
rockfish  and  F35  for  other  groundfish 
species,  but  it  may  be  superseded  based 
on  better  scientific  information.  (The 


thomyhead  ABCs  are  currently  based  on 
F35,  although  they  are  included  as 
rockfish  in  the  definitions  at  50  CFR 
660.302.)  "F40"  means  the  fishing 
mortality  rate  that  reduces  the  spawning 
potential  per  recruit  to  40  percent  of  the 
unfished  condition.  For  faster  growing 
stocks,  or  stocks  vsrith  quicker 
recruitment,  a  higher  fishing  mortality 
rate  may  be  used,  such  as  F35,  which 
reduces  the  spawning  potential  to  35 
percent  of  the  unfished  condition,  and 
therefore  means  higher  catches  than 
F40.  Under  this  policy,  MSY  is  a 
constant  fishing  mortality  rate  (i.e., 
exploitation  rate)  that  is  a  limit.  In  other 
words,  a  constant  fraction  of  the  stock 
may  be  harvested  each  year.  The  ABC 
for  a  species  generally  is  derived  by 
multiplying  the  exploitation  rate  (F40  or 
F35)  times  the  current  biomass  estimate. 

Figure  1  (in  the  following  section  on 
the  default  OY  policy)  illustrates  the 
relationship  between  current  biomass 
levels  and  recommended  catch.  The 
default  exploitation  rate  (F35  or  F4C0  is 
represented  by  the  line  labeled  "ABC." 
ABC  is  graphically  determined  by 
finding  the  current  biomass  level  on  the 
horizontal  axis,  then  finding  the 
corresponding  point  on  the  line  labeled 


ABC,  and  then  reading  the 
corresponding  catch  off  the  vertical  axis. 

The  1999  ABCs,  which  are  based  on 
the  best  available  scientific  information, 
represent  the  total  fishing  mortality  (in 
most  cases  synonymous  with  total 
catch).  Stock  assessment  information 
considered  in  determining  the  ABCs  is 
available  from  the  Council  and  was 
made  available  to  the  public  before  the 
Council's  November  1998  meeting  as 
stock  assessment  documents  and 
reports,  which  will  be  compiled  into  the 
Council's  SAFE  document  (see 
ADDRESSES).  Additional  information  is 
found  in  the  EA  prepared  by  the 
Council  for  this  action,  the  SAFE 
doounent  for  the  1999  specifications, 
and  documents  available  at  the 
November  1998  Council  meeting.  All 
ABCs  are  expressed  as  total  catch 
(landings  plus  discards)  and  apply  only 
to  U.S.  waters  unless  otherwise 
specified,  even  if  the  assessments 
included  Canadian  waters. 

Default  OY  Policy 

The  Coimcil  also  has  adopted  a  new, 
precautionary  poUcy  for  estabUshing 
OY,  which  is  intended  to  comply  with 
the  new  Magnuson-Stevens  Act 
requirements  (Figure  1). 


Overfished/RebuikUng 
Zone 


j^'       ABC  (biomMS  x  F,„^ 


Preoutiotwy 
Zone 


4 


."40-10-  defiuUt  OY 


BlOy.  B25H  B40V. 

Abundance  (%  of  unfished  biomass) 


Figure  1.   Illustration  of  default  OY  rule  compared 
to  ABC. 


Regarding  this  policy,  if  the  stock 
biomass  is  larger  than  the  MSY  biomass 
(Bmsy,  i.e.  B40%  in  Figure  1,  where  F40 
is  the  proxy  for  Fmsy),  the  OY  may  be 
set  equal  to  or  less  than  ABC. 

If  the  stock  biomass  is  believed  to  be 
equal  to  or  smaller  than  Bmsy,  a 
precautionary  OY  threshold  is 
established  at  the  MSY  biomass  size.  A 
stock  whose  current  biomass  is  between 


25  percent  of  the  unfished  level  and  the 
precautionary  threshold  is  said  to  be  in 
the  "precautionary  zone."  The  Coimcil's 
default  OY  harvest  policy  (represented 
by  the  line  labeled  "40-10  default  OY" 
in  Figure  1)  reduces  the  exploitation 
rate  when  a  stock  is  at  or  below  its 
precautionary  threshold.  The  farther  the 
stock  is  below  the  precautionary 
threshold,  the  greater  the  reduction  in 


OY  will  be  relative  to  the  ABC,  until,  at 
BIO  percent,  the  OY  would  be  set  at 
zero.  This  is,  in  effect,  a  default 
rebuilding  policy  that  will  foster  quicker 
return  to  the  Bmsy  level  than  would 
fishing  at  the  ABC  level. 

If  a  stock  falls  below  25  percent  of  its 
unfished  biomass  (B25  percent),  it  is 
considered  overfished,  nnd  the  Covmcil 
is  required  to  develop  a  formal 
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rebuilding  plan  within  the  following 
year.  However,  the  Council  may  set  the 
OY  higher  tl^an  the  default  OY  harvest 
policy  requites  if  justified,  and  as  long 
as  the  OY  d(ies  not  exceed  the  ABC 
(Fmsy)  harvest  rate  and  is  consistent 
with  the  requirements  of  the  Magnuson- 
Stevens  Act  and  the  NOAA  National 
Standard  Giadelines. 

Additional  precaution  may  be  added 
on  a  case-byjcase  basis  at  any  level  of 
current  bion^ass,  and  may  be  warranted 
by  uncertainty  in  the  data  or  by  higher 
risks  of  bein|  overfished. 

Other  OY  cotisiderations 

In  past  years,  some  HGs  (now  called 
OYs)  were  expressed  in  terms  of  landed 
catch  (Dover!  sole,  sablefish, 
thomyheadsj  widow  rockfish),  and 
some  were  expressed  in  terms  of  total 
catch  (Sebasjes  complex,  whiting, 
lingcod).  Altnough  there  were  good 
reasons  for  Uiese  differences,  it  became 
difficult  to  k«ep  them  straight.  In  1999, 
all  OYs  and  Allocations  will  represent 
total  catch,  a^d  where  possible,  the 
expected  landed  catch  equivalent  will 
be  presented.  This  approach  will 
provide  gres^er  management  flexibility 
if  new  infom^ation  becomes  available 
inseason  because  managers  will  then  be 
able  to  make  inseason  modifications  to 
discard  estiniates,  and  to  the  amount 
that  may  be  Iknded.  In  this  document, 
harvest  amounts  before  1999  are 
expressed  as  harvest  guidelines  or  HGs, 
and  harvest  amounts  for  1999  are 
expressed  as  optimum  yields  or  OYs. 

Those  species  or  species  groups 
managed  witt  HGs  in  1998  will 
continue  to  be  managed  with  OYs 
(which  are  Hps)  in  1999.  In  addition, 
new  OYs  are  jestablished  for  chiUpepper 
and  spUtnos^  rockfish,  which  are 
removed  froi^  the  Sebastes  complex  in 
the  Eureka,  Monterey,  and  Conception 
areas.  The  Sehastes  complex  consists  of 
all  rockfish  managed  by  the  FMP  except 
chilipepper  in  the  Eureka,  Monterey, 
and  Conception  area  (which  is  removed 
from  the  coniplex  in  1999),  Pacific 
ocean  perch  (POP)  in  the  Vancouver  and 
Coliunbia  arees,  widow  rockfish 
coastwide,  shortbelly  rockfish 
coastwide,  splitnose  rockfish  in  the 
Eureka,  Montferey,  and  Conception  areas 
(which  is  removed  from  the  complex  in 
1999).  and  thomyheads  north  of  Pt. 
Conception  (34°27'  N.  lat.).  However,  in 
areas  where  the  above  listed  individual 
species  are  not  prevalent,  they  are 
included  in  tbe  ABC  for  the  "remaining 
rockfish"  or  "other  rockfish" 
component  o^  the  Sebastes  complex. 

1999  ABCs  a^d  OYs 

The  derivation  of  the  ABCs  and  OYs 
for  the  individual  groundfish  species  are 


explained  below  and  in  Table  1.  to  this 
document.  Derivations  of  commercial 
OYs.  limited  entry  and  open  access 
allocations,  and  landed  catch 
equivalents  appear  in  the  footnotes  to 
Table  1  to  this  document.  Recreational 
catch  estimates  provided  by  the 
Recreational  Fishery  Information 
Network  (RecFIN)  have  been  deducted, 
along  with  estimates  of  harvest  by  treaty 
tribes,  when  calculating  the  commercial 
OYs. 

Lingcod 

Lingcod  is  considered  overfished 
under  the  new  definitions  because  the 
lingcod  stock  was  estimated  to  be  at 
about  9  percent  of  its  imfished  biomass 
level.  The  most  recent  assessment 
(1997)  addressed  the  entire  Vancouver 
area  (including  Canada),  and  the 
Columbia  area.  The  ABC  for  the  U.S. 
portion  of  the  Vancouver-Columbia  area 
is  450  mt,  the  same  as  in  1998,  based  on 
the  F35  harvest  rate  and  the  U.S.- 
Canada biomass  distribution  determined 
by  the  NMFS  surveys  (44  percent  in 
U.S.  waters).  Because  no  new 
assessment  was  available  for  more 
southern  waters,  the  same  60-percent 
reduction  from  the  1997  ABC  that  was 
applied  to  the  U.S.  Vancouver-Columbia 
area  was  applied  to  the  Eiu^ka, 
Monterey,  and  Conception  areas, 
resulting  in  ABCs  of  139  mt.  325  mt. 
and  46  mt.  respectively.  As  a  result,  the 
coastwide  ABC  for  lingcod  in  U.S. 
waters  is  960  mt.  If  Canadian  waters  had 
been  included,  the  ABC  would  have 
been  1.532  mt. 

According  to  the  default  policy  in 
Amendment  11.  the  OY  for  lingcod 
would  be  set  at  zero.  However, 
considerable  discussion  confirmed  that 
a  zero  OY  would  not  eliminate  fishing 
mortahty  because  lingcod  are 
unavoidably  caught  incidentally  to 
other  directed  fisheries.  Further 
reductions  in  fishing  mortality  of 
lingcod  could  only  be  achieved  by 
substantial  reductions,  if  not 
elimination,  of  other  fisheries  that 
inadvertently  take  lingcod,  including 
recreational  fisheries.  The  1999  OY  is 
set  at  730  mt  (down  from  838  mt  for 
total  catch  in  1998)  to  accommodate 
unavoidable  bycatch  and  to  avoid 
massive  disruption  of  commercial  and 
recreational  fisheries  in  the  interim 
while  a  rebuilding  plan  is  being 
developed.  Even  at  an  OY  of  730  mt. 
some  stock  rebuilding  is  expected  to 
occiir. 

Whiting 

A  new  stock  assessment  for  whiting  is 
expected  in  early  1999,  so  the  Council 
has  delayed  its  recommendation  of  a 
whiting  ABC  and  OY  until  March  1999. 


The  preliminary  ABC  and  OY  is 
discussed  elsewhere  in  this  Federal 
Register. 

Sablefish 

The  sablefish  biomass  north  of  36°  N. 
lat.  is  believed  to  be  at  37  percent  of  its 
unfished  biomass,  based  on  a 
combination  of  two  new  stock 
assessments.  The  1999  ABC  for 
sablefish,  based  on  F35,  is  9,692  mt 
north  of  36°  N.  lat.  (the  Monterey- 
Conception  area  border),  compared  to 
5,200  mt  in  1998.  Although  the  Fmsy 
proxy  for  sablefish  remains  at  F35,  the 
range  of  uncertainty  in  the  assessments 
prompted  the  Council  to  recommend 
using  the  more  conservative  F40  harvest 
rate,  in  addition  to  the  precaution 
provided  by  the  "40-10"  policy,  in 
establishing  the  OY  for  1999.  Even  with 
these  precautionary  measures,  the  7,919 
mt  OY  in  1999  is  substantially  higher 
than  in  1998  (a  4.680  mt  landed  catch 
HG,  equivalent  to  a  total  catch  of  5.200 
mt). 

The  ABC  and  OY  for  sablefish  in  the 
Conception  area  (south  of  36°  N.  lat.)  are 
based  on  estimated  landings  in  that  area 
of  472  mt.  with  landed  catch 
equivalents  of  425  mt.  The  only 
difference  between  1998  and  1999  is  the 
conversion  from  a  landed  catch  HG  in 

1998  to  a  total  catch  OY  in  1999.  There 
are  no  limited  entry  and  open  access 
allocations  for  Conception  area  sablefish 
at  this  time. 

Jack  mackerel 

Only  jack  mackerel  north  of  39°00'  N. 
latitude  are  managed  by  the  FMP.  The 
ABC  and  OY  of  52.600  mt  include 
waters  beyond  200  nm.  This  species 
will  be  included  in  the  Coastal  Pelagics 
Fishery  Management  Plan,  which  is 
expected  to  be  approved  in  1999.  at 
which  time  it  will  be  removed  from  the 
Pacific  Groundfish  FMP. 

Dover  sole 

The  Dover  sole  biomass  is  believed  to 
be  larger  than  the  level  needed  to 
produce  MSY.  The  1997  assessment 
evaluated  the  resource  north  of  36°  N. 
lat.  as  a  unit,  and  provided  an  ABC  for 
landed  catch  using  the  F35  harvest  rate, 
which  was  converted  to  total  catch 
based  on  an  estimate  that  5  percent  of 
the  total  catch  is  discarded.  The 
Conception  area  ABC  is  at  the  level 
established  in  the  original  FMP.  The 

1999  coastwide  ABC  and  OY  for  Dover 
sole  are  equal,  at  9,426  mt,  with  a 
landed  catch  equivalent  of  8,955  mt. 
The  only  change  from  1998  is  the 
conversion  from  a  landed  catch  HG  in 
1998  to  a  total  catch  OY  in  1999. 
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Chilipepper 

A  new  stock  assessment  conducted  in 
1998  that  indicated  that  chilipepper  is 
a  healthy  stock,  and  that  the  biomass  is 
believed  to  be  larger  than  the  level 
needed  to  produce  MSY.  ABCs  have 
been  set  conservatively  in  the  past  in 
order  to  slow  fishing  down  to  MSY  and 
to  control  levels  of  bycatch  of  bocaccio, 
an  overfished  species.  Fishers  now 
claim  that  1998  bocaccio  limits  were  so 
small  that  they  were  no  longer  targeting 
bocaccio.  Recent  trip  frequency  analyses 
have  confirmed  that  few  vessels  are 
achieving  bocaccio  limits,  indicating  a 
lack  of  direct  bocaccio  targeting.  In 

1998,  the  ABC  for  chilipepper  rockfish 
was  3,400  mt  and  there  was  no  separate 
HG  (now  called  OY);  it  was  managed  as 
one  of  the  combined  species  in  the 
Sebastes  complex  in  the  Eureka, 
Monterey,  and  Conception  areas.  In 

1999,  the  ABC  is  set  at  3,724  mt,  the 
expected  3-year  average  yield  of  fishing 
at  F40.  Fishing  at  this  rate  with  average 
recruitments  would  reduce  the 
spawning  output  to  43  percent  of  its 
unfished  levels  in  3  years.  For  the  first 
time  in  1999,  an  OY  and  limited  entry 
and  open  access  allocations  are 
specified  for  chilipepper.  The  OY, 
which  equals  ABC  (and  applies  to  the 
same  area),  is  based  on  the  new 
assessment  and  application  of  the  F40 
harvest  rate. 

Landings  of  chilipepper  have 
averaged  about  2.000  mt  over  the  last  3 
years,  well  below  the  ABC.  For  1999, 
the  Council  recommended  separating 
chilipepper  from  the  Sebastes  complex 
in  the  Eureka,  Monterey,  and 
Conception  areas,  to  encourage  fishers 
to  fish  more  specifically  for  chilipepper. 
Moreover,  because  chilipepper  stocks 
represent  a  relatively  large  percentage  of 
southern  Sebastes  stocks,  leaving  them 
in  the  complex  would  inflate  the  overall 
trip  limit  for  the  complex,  which  could 
lead  to  inappropriately  high  harvest  of 
other  species  in  the  complex  that  need 
protection. 

The  Coimcil  considered  setting  the 
OY  at  the  2,000  mt  recent  catch  level 
because  of  concerns  over  the  bycatch  of 
bocaccio  taken  vtrith  chilipepper. 
Instead,  the  Coimcil  recommended  that 
the  OY  be  set  equal  to  ABC.  The  catch 
ratio  of  bocaccio  to  chilipepper  has 
declined  in  recent  years  and  the  Council 
heard  testimony  from  fishers  who  felt 
they  could  fish  for  chilipepper 
selectively  and  would  increase  their 
harvest  of  that  species  if  not  constrained 
by  the  Sebastes  trip  limit.  The  inability 
to  harvest  the  chiUpepper  ABC  in  recent 
years  may  be  due  to  market  limitations, 
or  may  be  an  artifact  of  management 
measures  imposed  on  other  components 


of  the  Sebastes  complex,  particularly 
bocaccio.  Leaving  the  chilipepper  OY  at 
about  the  same  level  as  in  1998,  but 
separating  it  from  the  Sebastes  complex, 
will  provide  information  on  whether  the 
relatively  low  landings  of  chilipepper 
were  in  some  part  due  to  low  limits  on 
bocaccio.  However,  it  should  be  noted 
that  development  of  a  rebuilding  plan 
for  bocaccio  next  year  may  result  in 
further  restrictions  on  chilipepper. 

POP 

A  new  stock  assessment  conducted  in 
1998  confirmed  that  POP  is  at  13 
percent  of  its  unfished  biomass  and, 
thus,  is  considered  overfished.  POP  was 
depleted  off  Washington,  Oregon,  and 
CaUfomia  by  foreign  fishing  during  the 
1960s  and  early  1970s.  In  1981,  a 
rebuilding  program  was  established  for 
POP  in  the  Vancouver  and  Columbia 
areas.  (POP  are  not  common  in  the  more 
southern  areas.)  POP  are  part  of  multi- 
species  groundfish  catches  and  cannot 
be  completely  avoided  when  harvesting 
other  groundfish  species.  POP  are  taken 
as  bycatch  in  fisheries  for  other  rockfish, 
arrowtooth  flounder,  and  Dover  sole. 
For  many  years,  the  ABC  for  POP  has 
been  set  at  "zero,"  but  a  low  level  of 
landings  (650  mt  in  1998)  has  been 
allowed  to  avoid  the  waste  of  fish  that 
would  otherwise  be  discarded.  The 
annual  HGs  were  intended  only  to 
accommodate  the  catch  of  fish  that 
would  be  discarded,  and  were  not 
intended  to  encourage  targeting.  Even  if 
retention  of  POP  were  prohibited,  it 
would  not  substantially  reduce  fishing 
mortality  because  POP  are  caught  in 
small  amounts  in  other  fisheries, 
particularly  in  fisheries  for  other 
rockfish  species.  Because  strong  year 
classes,  which  are  necessary  to  rebuild 
the  stock,  occur  infrequently,  the  lack  of 
rebuilding  to  date  is  not  unexpected. 

Based  on  the  F40  exploitation  rate 
and  the  new  assessment,  the  1999  ABC 
for  POP  is  695  mt  (whereas  it  was  set 
at  zero  in  recent  years).  Under  the 
default  OY  policy  and  using  the  F40 
exploitation  rate,  the  OY  for  POP  would 
be  214  mt,  much  lower  than  the  1998 
OY  of  650  mt  that  was  intended  to  be 
an  estimate  of  true  incidental  landings. 
If  current  landings  are  all  truly 
incidental,  then  imposing  lower  trip 
limits  will  create  bycatch  and  discards 
iroia  a  portion  of  current  landings. 
Under  this  assumption,  POP  mortality 
likely  caimot  be  reduced  without  some 
form  of  effort  control  on  other  fishing 
strategies,  such  as  reductions  in  limits 
for  other  species  or  time/area  closures. 
To  the  extent  that  some  current  POP 
catches  result  frt)m  targeting,  there  is  a 
potential  to  reduce  current  fishing 
mortality  by  lowering  current  limits. 


although  this  would  likely  increase 
discards  by  some  fishers.  Consequently, 
instead  of  using  the  default  OY  policy, 
the  Council  adopted  a  1999  OY  of  500 
mt,  which  is  close  to  the  level  of 
landings  in  1998.  If  a  16-percent  discard 
rate  is  assumed,  the  total  catch 
equivalent  would  be  595  mt.  A  new 
rebuilding  plan  will  be  developed  for 
POP  under  the  provisions  of  the 
Magnuson-Stevens  Act.  The  POP  stock 
assessment  indicates  that 
accommodating  catches  at  this  level  in 
1999  while  a  rebuilding  plan  is  being 
developed  does  not  appear  to  lead  to 
further  stock  decline. 

Splitnose  rockfish 

Like  chilipepper,  splitnose  rockfish 
also  have  been  removed  from  the 
Sebastes  complex  in  the  Eureka, 
Monterey,  and  Conception  areas.  This 
species  was  particularly  available  to 
fishing  gear  in  1998,  and  it  was 
dominating  much  of  the  Sebastes 
landings.  The  1999  ABC  of  868  mt  is  the 
same  as  in  1998,  when  splitnose 
rockfish  was  managed  under  Sebastes 
complex  limits.  The  new  OY,  which  is 
established  for  the  first  time  in  1999.  is 
equal  to  the  ABC. 

Widow  rockfish 

As  in  1998,  the  5.750-mt  total  catch 
ABC  for  widow  rockfish  is  based  on  the 
F40  harvest  rate,  which  is  the  current 
MSY  proxy  for  rockfish  species.  The 
stock  is  believed  to  be  at  29  percent  of 
its  unfished  biomass,  so  the  default 
harvest  policy  is  used  to  derive  the  OY. 
The  1999  OY  of  5,023  mt  is  very  close 
to  the  1998  harvest  guideline  (5,090  mt). 

Shcrtspine  thomyheads 

Shortspine  thomyheads  are  a  valuable 
and  small  component  of  the  fishery  that 
also  includes  [)over  sole,  longspine 
thomyheads,  and  trawl-caught  sablefish 
(the  DTS  complex).  The  1998  1,000  mt 
shortspine  thomyhead  ABC  applied 
from  the  U.S. /Canada  border  south  to  Pt. 
Conception  and  included  175  mt  for  the 
area  between  Pt.  Conception  and  36°  N. 
lat.;  therefore,  the  portion  of  the  1998 
ABC  that  would  have  appUed  north  of 
the  Conception  area  is  825  mt.  The  1999 
ABC  for  shortspine  thomyheads  of 
1,261  mt  is  based  on  a  new  assessment, 
and  applies  north  of  the  Conception 
area.  Because  shortspine  thomyheads 
are  at  32  percent  of  their  unfished 
biomass,  the  defauU  "40-10"  OY  policy 
was  used  to  determine  the  1999  OY  of 
1,150  mt.  However,  both  the  ABC  and 
OY  are  based  on  the  F35  harvest  rate, 
which  is  more  Uberal  than  the  F40 
harvest  rate  for  most  othe"  rockfish. 
Although  other  rockfish  htve  been 
managed  under  an  F40  harvest  rate,  the 
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Groundfish  Management  Team  (GMT) 
has  accepted  use  of  F35  in  setting  the 
shortspine  tliomyhead  ABC.  Use  of  the 
F40  harvest  fate  policy,  rather  than  F35 
in  1999,  woi4ld  have  lowered  the  OY  by 
about  200  mt,  but  would  not  have 
changed  the  ratio  of  the  current  biomass 
relative  to  tl^  unfished  biomass  level. 
Even  under  ifce  F35  harvest  rate  policy, 
the  1999  OY  is  more  conservative  than 
in  1998.  The|l999  total  catch  OY  of 
1,150  mt  has!  a  landed  catch  equivalent 
of  805  mt  north  of  36°  N.  lat..  which  is 
lower  than  tl  e  1,082  mt  landed  catch 
HG  for  the  saqne  area  in  1998. 

The  CouncSil  discussed  applying 
additional  pr  ecaution  in  light  of  the 
considerable  uncertainty  in  the 
assessment  results  for  shortspine 
thomyheads.!  There  are  concerns  with 
the  data,  as  it  is  very  limited  and  is  a 
major  factor  in  the  uncertainties  arising 
from  the  assessment.  Although  the 
Council's  GMT  indicated  that  there  is  a 
57-percent  chance  that  the  stock  is  not 
overfished,  itjalso  indicated  a 
correspondinjg  43  percent  chance  that 
the  stock  is  already  overfished. 
However,  as^uning  that  the  stock  is  at 
32  percent  of^the  unfished  biomass,  the 
assessment  a|so  indicates  that  setting 
the  OY  at  1,150  mt  is  not  likely  to 
significantly  Worsen  the  stock  condition 
over  the  nextj3  years,  and  in  fact  may 
not  change  the  biomass  level  to  any 
great  extent.  |n  1999,  a  separate  ABC 
and  OY  applV  to  the  small  portion  of  the 
Conception  a  -ea  that  is  north  of  Pt. 
Conception  (^4°27'— 36''00'  N.  lat.).  The 
ABC  and  OY  jfor  this  small  area  remain 
at  175  mt,  wilh  landed  catch  equivalents 
of  123  mt.  Ths  southern  Conception 
area  has  neitt  er  an  ABC  nor  OY. 

Longspine  th(  tmyheads 

The  longsp  ne  thomyhead  biomass  is 
believed  to  ba  larger  than  the  level 
needed  to  produce  MSY.  Management 
measures  are  pet  more  conservatively  for 
longspine  thofnyheads  to  protect 
shortspine  thc>myheads,  which  often  are 
taken  in  the  s«me  catch.  As  in  1998,  the 
ABC  for  longspine  thomyheads  is  4,102 
mt,  which  api>lies  to  the  Vancouver, 
Columbia,  Eureka,  and  Monterey  areas. 
The  OY  is  setjequal  to  ABC;  the  increase 
from  1998  to  i999  represents  only  the 
conversion  frim  a  landed  catch  HG  to 
a  total  catch  pY.  For  the  Conception 
area  north  of  Pt.  Conception,  the  ABC 
and  OY  are  sejt  at  429  mt,  based  on  the 
average  1995-[l996  landings.  The 
southern  Conteption  area  has  neither  an 
ABC  nor  an  OY. 

Sebastes  com  ilex 

For  derivation  of  the  ABCs  and  OYs, 
which  are  baspd  on  the  ABCs  and  OYs 


of  the  component  species,  see  footnote 
0/  of  Table  1  to  this  document. 

Bocaccio 

Bocaccio  is  at  only  7  percent  of  its 
unfished  biomass  and,  therefore,  is 
overfished  under  the  new  FMP 
definition.  The  ABC  of  230  mt,  the  same 
as  in  1998,  is  based  on  F40  and  applies 
to  the  Eureka,  Monterey,  and 
Conception  area.  Under  the  default 
harvest  policy,  the  OY  would  be  set  at 
zero.  However,  prohibiting  landings  of 
bocaccio  would  not  eliminate  fishing 
mortality  and  would  increase  discards 
because  it  is  unavoidably  caught,  in 
very  small  amounts,  in  other  fisheries. 
There  appears  to  be  no  immediate  or 
plausible  solution  as  to  how  to  reduce 
fishing  mortality  of  bocaccio 
significantly  in  1999  without  severely 
constraining  landings  of  other,  more 
valuable  species  in  the  Sebastes 
complex.  Consequently,  the  Council 
recommended  an  OY  of  230  mt,  the 
same  as  in  1998,  in  part  because  fishing 
mortality  would  not  be  reduced  by  a 
complete  prohibition  on  retention,  and 
in  part  due  to  unavoidable  harvest  in 
the  recreational  fishery.  The  recreational 
sector  is  exj)ected  to  take  80  mt  of 
bocaccio  in  1999,  and  the  commercial 
sector  is  expected  to  harvest  150  mt. 
Nonetheless,  the  Council  will  be 
developing  a  rebuilding  program  in  the 
next  year  for  bocaccio,  for 
implementation  in  2000,  which  very 
well  may  include  reducing  target 
fisheries  on  associated  species.  Bocaccio 
in  the  Vancouver  and  Columbia  areas  is 
included  in  "remaining  rockfish,"  and 
the  1999  ABC  for  this  area  is  424  mt.  the 
same  as  in  1998. 

Canary  Rockfish 

The  ABC  for  canary  rockfish  in  the 
Vancouver-Columbia  area  remains  at 
1,045  mt  and  is  based  on  the  F40  level. 
Canary  rockfish  is  believed  to  be  at  26 
percent  of  its  unfished  biomass. 
Therefore,  the  default  harvest  policy  for 
stocks  in  the  precautionary  zone  was 
used  to  derive  an  OY  of  857  mt. 

Yellowtail  Rockfish 

Yellowtail  rockfish  is  believed  to  be  at 
39  percent  of  its  unfished  biomass.  The 
yellowtail  rockfish  assessment  in  1997 
provided  an  ABC  of  4,657  mt  for  the 
Vancouver-Columbia-Eureka  areas, 
including  Canada.  The  U.S.  portion  is 
estimated  to  be  3,539  mt,  76  percent  of 
the  U.S.-Canada  ABC,  based  on  the 
survey  biomass  estimate  for  the  portion 
of  the  assessment  area  in  U.S.  waters. 
The  3,465-mt  ABC  for  the  Vancouver/ 
Columbia  area  in  Table  1.  to  this 
dociunent  was  derived  by  subtracting  74 
mt  for  the  Eureka  area.  The  3,435  mt  OY 


is  based  on  the  F40  yield  and  the  default 
harvest  policy. 

Blackgill  Rockfish 

An  ABC  of  365  mt,  based  on  F40,  is 
added  for  the  first  time  for  blackgill 
rockfish,  which  applies  to  the 
Conception  area.  Blackgill  rockfish, 
which  are  included  in  the  "remaining 
rockfish"  category  of  the  Sebastes 
complex,  are  believed  to  be  at  51 
percent  of  their  unfished  level.  This 
stock  previously  was  included  in  "other 
rockfish"  and  did  not  have  an 
individual  ABC.  The  ABC  for  "other 
rockfish"  has  been  reduced,  and  the 
ABC  for  "remaining  rockfish"  has  been 
increased,  by  365  mt.. 

Siunmary:  Overfishing,  Overfished, 
and  Approaching  an  Overfished 
Condition. 

The  status  of  the  resource  is  evaluated 
with  regard  to  the  Magnuson-Stevens 
Act  standards,  using  the  standards  and 
criteria  in  Amendment  11  to  the  FMP. 

Overfishing 

None  of  the  1999  ABCs  are  knowingly 
set  higher  than  Fmsy  or  its  proxy,  none 
of  the  OYs  are  set  higher  than  the 
corresponding  ABCs,  and  the 
management  measures  announced 
herein  are  designed  to  keep  harvest 
levels  within  the  specified  OYs. 
Therefore,  overfishing,  which  means 
fishing  above  ABC,  is  not  expected  to 
occur  on  any  groundfish  species  for 
which  there  is  information  in  1999. 

Overfished 

Three  species  are  believed  to  be 
overfished,  which  means  that  their 
current  biomass  is  less  than  25  percent 
of  the  unfished  biomass  level:  lingcod, 
POP,  and  bocaccio.  Rebuilding  plans 
will  be  developed  for  the  species,  as 
required  by  the  Magnuson-Stevens  Act. 

Approaching  a  Condition  of  Being 
Overfished 

This  condition  applies  to  those 
species  that  currently  are  not 
oveirfished,  but  are  expected  to  be 
overfished  in  2  years.  The  most  recent 
information  indicates  that  canary 
rockfish  is  at  26  percent  of  its  unfished 
biomass,  and  therefore  very  close  to  the 
overfishing  threshold.  Until  a  new  stock 
assessment  is  prepared  in  1999,  canary 
rockfish  will  considered  approaching  a 
condition  of  being  overfished. 

Bycatch  and  Discards 

Stock  assessments  and  inseason  catch 
monitoring  are  designed  to  account  for 
all  fishing  mortality,  including  that 
resulting  from  fish  discarded  at  sea. 
Discards  of  rockfish  and  sablefish  in  the 
fishery  for  whiting  are  well  monitored 
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and  are  accounted  for  inseason  as  they 
occur.  In  the  other  fisheries,  discards 
caused  by  trip  limits  have  not  been 
monitored  consistently,  so  discard 
estimates  have  been  developed  to 
accoimt  for  this  extra  catch.  A  discard 
level  of  16  percent  of  the  total  catch, 
previously  measured  for  widow  rockfish 
in  a  scientific  study,  is  assumed  to  be 
appropriate  for  the  commercial  fisheries 
for  widow  rockfish,  yellowtail  rockfish, 
canary  rockfish.  and  POP.  A  discard 
estimate  of  9  percent  is  used  for 
longspine  thomyheads,  30  percent  for 
shortspine  thomyheads,  5  percent  for 
Dover  sole,  and  10  percent  for  sablefish. 

Foreign  and  Joint  Venture  Fisheries 

For  those  species  that  will  not  be  fully 
utilized  by  domestic  processors  or 
harvesters,  and  that  can  be  caught 
without  severely  affecting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  foreign  or  joint  ventxu^ 
operations  may  occxu'.  A  joint  venture 
occurs  when  U.S.  vessels  deliver  their 
catch  to  foreign  processing  vessels  in 
the  EEZ.  A  portion  of  the  OYs  for  these 
species  may  be  apportioned  to  domestic 
annual  harvest  (DAH),  which  in  tvun 
may  be  apportioned  between  domestic 
annual  processing  (DAP)  and  joint 
venture  processing  (JVP).  The  portion  of 
an  OY  not  apportioned  to  DAH  may  be 
set  aside  as  the  total  allowable  level  of 
foreign  fishing  (TALFF).  In  January 
1999,  no  surplus  groundfish  are 
available  for  joint  venture  or  foreign 
fishing  operations.  Consequently,  all  the 
OYs  in  1999  are  designed  entirely  for 
DAH  and  DAP  (which  are  the  same  in 
this  case);  JVP  and  TALFF  are  set  at 
zero. 

n.  Limited  Entry  and  Open  Access 
Fisheries 

The  FMP  established  a  limited  entry 
program  that,  on  January  1, 1994, 
divided  the  commercial  groundfish 
fishery  into  2  components:  The  limited 
entry  fishery  and  the  open  access 
fishery,  each  of  which  has  its  own 
allocations  and  management  measures. 
The  limited  entry  and  open  access 
allocations  are  calculated  according  to  a 
formula  specified  in  the  FMP,  whidi 
takes  into  account  the  relative  amounts 
of  a  species  taken  by  each  component  of 
the  fishery  during  the  1984-88  limited 
entry  window  period. 

The  groundfish  species  that  had 
limited  entry  and  open  access 
allocations  in  1998  continue  to  be 
allocated  between  the  2  sectors  in  1999, 
with  one  addition.  At  its  November 
1998  meeting,  the  Council 
recommended  that  open  access  and 
limited  entry  allocations  be  established 
for  chilipepper  rockfish  for  the  first 


time.  Also,  because  the  OYs  are  all 
expressed  in  terms  of  total  catch, 
virtually  all  of  the  limited  entry  and 
open  access  allocations  are  expressed  in 
terms  of  total  catch  (except  for  sablefish, 
which  is  explained  here),  and  estimates 
of  discards  will  be  applied  separately  to 
the  limited  entry  and  open  access 
allocations,  as  data  become  available. 
This  means  that,  in  1999,  estimates  of 
trip-limit  induced  discards  that 
previously  were  taken  "off  the  top" 
before  setting  the  limited  entry  and 
open  access  allocations  (and  so 
proportionally  reduced  both 
allocations),  will  instead  be  deducted 
only  from  the  limited  entry  allocations 
for  purposes  of  estimating  the  landed 
catch  equivalents.  Estimated  bycatch  of 
yellowrtail  rockfish  and  widow  rockfish 
in  the  offshore  whiting  fishery  are  also 
deducted  fi-om  the  limited  entry 
allocations  to  determine  the  landed 
catch  equivalents  for  the  target  rockfish 
fishery.  The  landed  catch  equivalents 
are  the  harvest  objectives  used  when 
adjusting  trip  limits  and  other 
management  measures  during  the 
season.  Although  this  revised  process 
complicates  the  calculation  of  the 
landed  catch  equivalents  for  the  limited 
entry  allocations,  it  more  appropriately 
apphes  the  discard  estimates  to  the  fleet 
that  is  responsible  for  them.  The  one 
exception  is  the  limited  entry  sablefish 
fishery,  which  continues  to  be  allocated 
as  in  recent  years.  The  10- percent 
discard  estimate  for  this  fishery 
continues  to  be  deducted  from  the  OY 
before  the  limited  entry  and  open  access 
{tllocations  are  calculated,  as  both 
fisheries  likely  experience  discards,  and 
because  the  initial  allocation  was  based 
on  this  process.  Consequently,  the  open 
access  and  limited  entry  sablefish 
allocations  are  expressed  in  terms  of 
landed  catch.  Discards  in  most  open 
access  fisheries  are  believed  to  be  small 
and  no  discard  estimates  are  applied  to 
the  open  access  fishery  at  this  time,  but 
may  be  applied  during  the  season  if 
information  becomes  available.  As  a 
result,  the  OYs  and  landed  catch 
equivalents  for  the  open  access  fisheries 
are  the  same  in  1999,  with  the  exception 
■  of  sablefish. 

Following  these  procedures,  the 
Regional  Administrator  calculated  the 
amounts  of  the  allocations  that  are 
presented  in  Table  1  to  this  document. 
Unless  otherwise  specified,  the  limited 
entry  and  open  access  allocations  are 
treated  as  OYs  in  1999.  There  may  be 
slight  discrepancies  from  the  Council's 
recommendations  due  to  rounding. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  that  operate  under  the  OYs, 


quotas,  and  other  management  measures 
governing  the  open  access  fishery,  using 
(1)  exempt  gear,  or  (2)  longline  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  limited  entry  permits  endorsed 
for  use  of  that  gear.  Exempt  gear  means 
all  types  of  legal  groundfish  fishing  gear 
except  groundfish  trawl,  longline,  and 
pots.  (Exempt  gear  includes  trawls  used 
to  harvest  pink  shrimp  or  spot  or 
ridgeback  prawns  (shrimp  trawls),  and, 
south  of  Pt.  Arena.  CA  (38°57'30"  N. 
lat.),  California  halibut  or  sea 
cucumbers.) 

The  open  access  allocation  is  derived 
by  applying  the  open  access  allocation 
percentage  to  the  OY,  or  if  there  is  a  set- 
aside  for  recreational,  tribal,  or 
compensation  for  resource  survey 
fishing,  this  is  first  deducted  and  then 
the  percentage  is  applied  to  the 
commercial  OY.  (The  commercial  OY  is 
the  annual  OY  after  subtracting  any  set- 
asides  for  recreational  or  tribal  fishing 
or  compensation  for  conducting 
resource  surveys.)  For  those  species  in 
which  the  open  access  share  would 
have  been  less  than  1  percent,  no  open 
access  allocation  is  specified  unless 
significant  open  access  effort  is 
expected.  Landed  catch  equivalents  may 
be  presented  that  estimate  expected 
discards,  and  that  represent  the  amount 
of  landings  that  the  management 
measures  are  designed  to  achieve. 

Limited  Entry  Allocations 

The  limited  entry  fishery  means  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
OYs.  quotas,  and  other  management 
measures  governing  the  limited  entry 
fishery.  Limited  entry  gear  means 
longline,  pot,  or  groundfish  trawl  gear 
used  vmder  the  authority  of  a  valid 
limited  entry  permit  issued  under  the 
FMP,  affixed  with  an  endorsement  for 
that  gear.  (Groundfish  trawl  gear 
excludes  shrimp  trawls  used  to  harvest 
pink  shrimp,  spot  prawTis.  or  ridgeback 
prawns,  and  other  trawls  used  to  fish  for 
Cahfomia  halibut  or  sea  cucumbers 
south  of  Pt.  Arena,  CA.)  Beginning  in 
1997,  a  sablefish  endorsement  also  is 
required  to  operate  in  the  limited  entry 
non-trawl  regular  or  mop-up  seasons  for 
sablefish. 

The  Umited  entry  allocation  (in  total 
catch)  is  the  OY  reduced  by:  (1)  Set- 
asides,  if  any,  for  treaty  Indian  fisheries, 
recreational  fisheries,  or  compensation 
fishing  for  participation  in  resource 
surveys  (which  results  in  the 
commercial  OY  or  quota);  and  (2)  the 
open  access  allocation.  Allocations  for 
Washington  coastal  tribal  fisheries  are 
discussed  in  paragraph  V  and,  for 
whiting,  elsewhere  in  this  Federal 
Register  issue. 
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III.  1999  Management  Measures 

Projections  of  landings  in  1998  are 
based  on  the  information  available  to 
the  Council  ut  its  November  1998 
meeting  (Su|  )plemental  GMT  Report 
B.5.,  Novem  )er  1998),  unless  otherwise 
noted. 

Limited  Entr  /  Fishery 

The  mana]  ement  measures  for  vessels 
operating  in  the  1999  limited  entry 
fishery  are  designed  to  keep  landings 
within  the  OjYs  or  limited  entry 
allocations,  (cumulative  trip  limits 
continue  to  I  e  used  for  most  of  the 
limited  entrj  fishery,  which  allow 
fishers  to  fisli  up  to  a  specified  limit 
during  a  period  of  time  without  a  limit 
on  the  number  of  landings.  Cumulative 
period  limita  have  been  used  in  recent 
years  instead]  of  single  trip  landing 
limits  in  order  to  minimize  bycatch  and 
discards.  However,  declining  OYs  have 
resulted  in  d^lining  cumulative  limits, 
which  have  been  associated  with 
increased  bycatch  and  discard  levels. 
For  1999,  tha  Council  recommended 
that  NMFS  eliminate  the  2-month 
cumulative  limit  period  system,  where 
no  more  thaii  60  percent  of  a  2-month 
limit  could  be  taken  in  either  calendar 
•month.  Instead,  the  Council 
recommended  ^^  industry  proposal  that 
divides  the  fishing  year  into  thixee 
different  phases,  with  specified  Umits 
for  different  t^me  periods  for  each 
species  in  each  phase  that  are  designed 
to  keep  landi:  igs  within  the  OYs.  Under 
this  new  systitm,  cumulative  period 
limits  are  set  to  minimize  discards  by 
-  distributing  saecies  cumulative  limits  in 
a  way  that  enpourages  fishers  to  direct 
fishing  effort  Ion  particular  species  when 
those  species  are  most  concentrated.  For 
example,  the  :umulative  trip  limits  for 
Dover  sole  an  i  highest  in  the  winter 
months,  when  Dover  sole  aggregates  in 
large  number;  i  and  is  less  likely  to  be 
caught  in  assdciation  with  other  species. 
For  most  species  caught  in  the  limited 
entry  fishery,  there  will  be  no  monthly 
Umit  within  t  le  cumulative  landings 
limit  periods  ivithin  each  phase.  Phase 
1  is  a  single  cumulative  limit  period  that 
is  3  months  Ic  ng,  from  January  1-March 
31.  A  3-montli  period  early  in  the  year 
is  sensible  because  effort  tends  to  be 
lower  at  that  time,  fishing  trends  are 
difficult  to  di!  cem,  and  there  would  be 
Httle,  if  any  msed  to  adjust  trip  limits 
during  that  pe  riod.  Also,  safety  would 
be  enhanced  I  y  providing  greater 
flexibility  to  f  shers  in  deciding  when  to 
fish  during  wi  nter  months.  Phase  2 
consists  of  3  separate  2-month 
cumulative  liiiit  periods  of  April  1-May 
31,  June  1-Jul^  31,  and  August  1- 
September  30  Two-month  cumulative 


trip  limit  periods  from  April  through 
September  are  similar  to  the  periods 
used  in  recent  years.  Phase  3  consists  of 
3  separate  one-month  cumulative  limit 
periods  of  October  1-31.  November  1- 
30,  and  December  1-31.  One-month 
periods,  as  used  in  recent  years,  provide 
maximum  flexibility  for  adjusting  trip 
limits  at  the  end  of  the  year  to  ensure 
that  OYs  and  allocations  are  not 
exceeded.  Within  all  cumulative  limit 
periods,  there  will  be  monthly 
ciunulative  limits  for  POP  and  for 
bocaccio  in  order  to  discourage  targeting 
on  those  species. 

Harvest  rates  and  landings  will  be 
monitored  throughout  the  year  and 
ciunulative  limits  may  be  raised  or 
lowered  to  ensure  that  the  fishery  has 
access  to  the  OYs  for  managed  species 
without  exceeding  those  OYs.  However, 
the  Council  noted  that  if  catches  in  the 
earlier  cumulative  limits  periods  are 
below  expected  levels,  cumulative  trip 
limits  for  mid-year  periods  may  not  be 
adjusted  upward  to  give  fishers  access 
to  earlier  period  underages.  The  1- 
month  cumulative  limit  periods  at  the 
end  of  the  year  give  the  Council  more 
flexibility  to  meet  OYs  than  the  larger 
mid-year  periods. 

Mid-water  trawl  whiting  fisheries  and 
limited  entry,  nontrawl  sablefish 
fisheries  are  managed  separately  from 
the  majority  of  the  groundfish  species 
and  will  not  be  included  in  the  three- 
phase  cumulative  trip  limit  system. 
Whiting  season  start  dates  and  the  2- 
month  cumulative  limit  periods  for  the 
nontrawl  sablefish  daily  trip  limit 
fisheries  will  remain  unchanged  from 
1998. 

For  the  purposes  of  the  restriction  that 
limited  entry  permit  transfers  are  to  take 
effect  only  on  the  first  day  of  a  major 
cumulative  limit  period  (50  CFR 
§  660.333(c)(1)).  those  days  in  1999 
would  be  January  1,  April  1,  June  1. 
August  1.  October  1.  November  1.  and 
December  1. 

Platooning 

An  optional  platooning  system  was 
initiated  in  1997  that  enables  the 
limited  entry  trawl  fleet  to  provide  a 
more  consistent  supply  of  fish  to 
processors.  Whereas  the  cumulative 
limit  periods  normally  begin  on  the  first 
of  a  month  (this  is  the  "A"  platoon),  a 
vessel  in  the  "B"  platoon  operates  under 
limit  periods  lagged  by  2  weeks,  from 
the  16th  of  a  month  to  the  15th  of  a 
month.  All  limited  entry  trawl  vessels 
are  automatically  in  the  "A"  platoon, 
unless  the  permit  owner  indicated  in 
the  annual  permit  renewal  that  the 
permitted  vessel  will  participate  in  the 
"B"  platoon.  Vessels  operating  in  the 
"B"  platoon  will  not  be  able  to  land  any 


species  of  groundfish  from  January  1- 
15. 1999.  The  effective  dates  of  changes 
to  the  cumulative  trip  limits  for  the  "B" 
platoon  will  occur  on  the  16th  of  the 
month  unless  otherwise  specified. 
Special  provisions  will  be  made  to 
accommodate  "B"  platoon  vessels  at  the 
end  of  the  year  so  that  the  same  amount 
of  fish  is  made  available  to  both  "A" 
and  "B"  platoon  vessels.  For  example, 
a  vessel  in  the  "B"  platoon  could  have 
the  same  cumulative  trip  limit  for  the 
final  period  as  vessels  in  the  "A" 
platoon,  but  the  final  period  may  be  2 
weeks  shorter,  so  that  both  the  "A"  and 
"B"  fishing  periods  end  on  December 
31. 1999.  Alternatively,  the  "B"  platoon 
may  have  6  weeks  to  take  the 
cumulative  limits  from  the  final  2 
cumulative  limit  periods.  The  choice  of 
platoon  applies  to  the  permit  for  the 
entire  galendar  year,  even  if  the  permit 
is  sold,  leased,  or  otherwise  transferred. 
The  platoon  system  is  experimental  and 
may  not  be  continued  in  the  future  if  the 
Council  decides  that  the  benefit  does 
not  outweigh  technical  and 
administrative  burdens. 

Open  Access  Fishery 

The  trip  limits  for  the  open  access 
fishery  are  designed  to  keep  landings 
within  the  open  access  allocations, 
while  allowing  the  fisheries  to  land 
groundfish  for  as  long  as  possible  during 
the  year.  In  1998  and  previous  years, 
most  open  access  limits  were  linked  to 
(and  could  not  exceed)  limited  entry 
limits,  so  that  the  open  access  monthly 
cumulative  limits  for  most  species  were 
50  percent  of  the  limited  entry  2-month 
cumulative  limits  for  those  species.  For 
1999,  the  limited  entry  2-month 
cumulative  limit  system  has  been 
eliminated,  and  open  access  cumulative 
limits  have  been  unlinked  from  limited 
entry  cumulative  limits.  Open  access 
monthly  ciunulative  limits  are  described 
here,  by  species.  Monthly  cumulative 
limits  may  change  during  the  year  based 
on  monitoring  of  the  fishery's  progress 
towards  the  different  open  access 
allocations  for  managed  species.  Open 
access  lingcod  landings  will  be  allowed 
only  from  April  1-November  30, 1998, 
to  allow  a  higher  monthly  limit  during 
the  8-month  season  than  would  have 
been  possible  under  a  12-month  season. 

The  nontrawl  sablefish  fishery  north 
of  36°  N.  lat.  remains  a  daily  trip  limit 
fishery  of  300  lb  (136  kg)  within  a  2- 
month  cumulative  limit  of  1,800  lb  (816 
kg).  South  of  36"  N.  lat..  the  nontrawl 
sablefish  daily  trip  limit  of  350  lb  (159 
kg)  writh  no  monthly  limit  also  remains 
in  effect. 

The  thomyhead  fishery  remains 
closed  to  all  open  access  gear  north  of 
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36°  N.  lat..  and  is  under  a  50-lb  (23  kg) 
daily  trip  limit  south  of  36°  N.  lat. 

In  a  cnange  from  previous  years,  there 
will  be  a  300-lb  (136  kg)  groimdfish  trip 
limit  for  all  exempted  trawl  gear,  which 
includes  the  same  daily  trip  limits  for 
sablefish  (300  lb  (136  kg)  coastwide)  and 
thomyheads  as  all  other  open  access 
gears.  The  open  access  limits  for  other 
groundfish  species  or  complexes  may 
not  be  exceeded,  and  will  count  toward 
the  300  lb  (136  kg)  groundfish 
cumulative  trip  limit.  Unlike  in  past 
years,  pink  shrimp  trawlers  will  not  be 
permitted  to  multiply  the  daily  trip 
limit  for  groundfish  by  the  niunber  of 
days  in  the  fishing  trip.  This  change  was 
made  to  address  perceptions  that 
providing  multi-day  limits  to  the  shrimp 
fishery  gave  the  shrimp  fleet  an  imfair 
advantage  and  that  much  of  their 
groundfish  bycatch  could  be  eliminated 
by  use  of  fish  excluders. 

Reducing  Bycatch.  The  Magnuson- 
Stevens  Act  defines  bycatch  as  "fish 
which  are  harvested  in  a  fishery,  which 
are  not  sold  or  kept  for  personal  use, 
and  include  economic  discards  and 
regulatory  discards."  In  the  Pacific 
Coast  groundfish  fishery,  and  in  many 
other  fisheries,  the  term  bycatch  is 
commonly  used  to  describe  nontargeted 
species  that  are  landed  and  sold  or  used, 
and  the  term  "discard"  used  to  describe 
those  that  are  not  landed  or  used. 
Bycatch  information  in  the  groundfish 
fishery  is  scarce.  However,  the 
groimdfish  management  measures 
include  provisions  to  reduce  trip  limit 
induced  bycatch  and  to  account  for  that 
bycatch  in  its  calculations  and  tracking 
ofABCs. 

Based  on  limited  studies  in  the  mid- 
1980s  and  information  on  species 
compositions  in  landings,  the  Coimcil 
has  developed  assxmied  discard  rates  for 
sablefish,  longspine  and  shortspine 
thomyheads,  wridow  rockfish,  canary 
rockfish,  yellowrtail  rockfish,  Dover  sole, 
and  lingcod.  These  discard  rates  are 
used  to  calculate  an  amount  of  assimied 
discard  that  is  subtracted  from  the 
annual  total  catch  OY  to  yield  a  landed 
catch  equivalent.  Although  there  is  no 
exact  measiue  of  bycatch  amounts  in 
most  fisheries,  the  assumed  amounts  are 
taken  into  account  in  this  way  to 
prevent  total  landings  from  exceeding 
the  ABC.  Certain  species  are  also 
managed  within  mixed-stock 
complexes,  like  the  "DTS  complex"  of 
Dover  sole,  thomyheads,  and  sablefish. 
For  groundfish  complex  management, 
trip  limits  are  set  to  match  the  known 
species  catch  proportions,  which  may 
mean  reducing  trip  limits  on  some  of 
the  more  abundant  species  to  prevent 
bycatch  of  less  abimdant  species,  or 
setting  trip  limits  at  levels  that  vary 


throughout  the  year  according  to  when 
particular  stocks  are  most  aggregated. 
The  new  limited  entry,  3-phase 
ciunulative  limit  system  is  designed  to 
encourage  fishers  to  direct  effort  on 
particular  species  when  those  sjjecies 
are  aggregated,  or  when  bycatch  species 
are  less  available.  Longer  cumulative 
Umit  periods,  coupled  with  trip  limits 
that  recognize  species  distribution 
throughout  the  fishing  year,  will  also 
reduce  the  opportunities  for  discarding 
groundfish  in  excess  of  trip  limits. 

Fishing  Communities 

The  Magnuson-Stevens  Act  requires 
that  actions  taken  to  implement  FMPs 
be  consistent  with  ten  national 
standards,  one  of  which  requires  that 
conservation  and  management  measures 
"take  into  account  the  importance  of 
fishery  resources  to  fishing  communities 
in  order  to  (A)  provide  for  the  sustained 
participation  of  such  communities,  and 
(B)  to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities."  Commercial  and 
recreational  fisheries  for  Pacific  coast 
groimdfish  contribute  to  the  economies 
and  shape  the  cultures  of  numerous 
fishing  communities  in  Washington, 
Oregon,  and  California.  In  setting  this 
year's  specifications  and  management 
measures,  the  Council  took  several  steps 
to  accommodate  the  needs  of  those 
communities  within  the  constraints  of 
requirements  to  protect  overfished 
stocks  and  to  prevent  overfishing.  In 
general,  the  Council  allows  the  largest 
harvest  possible,  consistent  writh 
conservation  needs  of  the  fish  stocks. 

For  two  of  the  three  overfished 
species  (lingcod  and  bocaccio),  the 
Council  could  have  prohibited  all 
landings  of  these  species,  despite 
knowing  that  lingcod  and  bocaccio  are 
caught  in  mixed-stock  fisheries  and  that 
interception  and  incidental  mortality 
are  inevitable  whether  a  retention 
prohibition  is  in  place  or  not.  Instead, 
the  Council  looked  for  some  minimum 
level  of  retention  in  both  commercial 
and  recreational  fisheries  that  would 
allow  fishery  participants  to  land  some 
of  their  incidental  catch  of  lingcod  and 
bocaccio.  As  it  has  done  with  POP  for 
years,  the  Council's  goal  was  to  set 
retention  at  some  minimal  level  that 
would  discourage  targeting,  while 
allowing  fishers  to  land  already-dead, 
incidentally  caught  fish.  The  retention 
levels  allowed  for  each  of  these  species 
are  below  the  overfishing  level,  but  do 
recognize  that  some  unintentional 
bycatch  will  occur.  In  addition  to  these 
measures  that  cushion  the  socio- 
economic impacts  of  necessary  stock 
protection  restrictions,  the  Council 
continued  the  year-round  fishery 


opportunity  that  is  important  to  the 
fishermen,  and  particularly  to  the 
processing  sector,  in  order  to  maintain 
a  continuity  of  employment  opportunity 
in  fishing  communities.  They  modified 
the  trip  limit  system  that  has  been  used 
in  recent  years  to  extend  the  fishing 
season  throughout  the  year  by  adopting 
a  three  phase  cumulative  trip  limit 
system  that  was  developed  by  a  group 
of  industry  participants  in  consultation 
with  the  GMT.  The  three  phase  system 
and  its  benefits  are  explained  above. 

Background  and  Council 
Recommendations 

The  following  discussions  apply  to 
the  limited  entry  fishery  unless 
otherwise  stated. 

Widow  Rockfish 

Limited  entry.  In  1998,  the  Umited 
entry  2-month  cumulative  limit  of 
25.000  lb  (11,340  kg)  was  in  effect  until 
May  1,  at  which  time  it  was  increased 
to  30,000  lb  (13,608  kg).  On  September 
1,  when  hmited  entry  trip  limits  were 
converted  to  1 -month  cumulative  limits, 
the  widow  rockfish  limit  of  30,000  lb 
(13,608  kg)  was  converted  to  15,000  lb 
(6.804  kg)  and  was  in  effect  until 
October  1.  at  which  time  it  was 
increased  to  19.000  lb  (8,618  kg),  where 
it  remained  to  the  end  of  the  year. 
Landings  were  projected  to  be  3,746  mt 
in  1998,  5.4  percent  below  the  HG 
(4,276  mt  for  landed  catch).  For  1999. 
the  total  catch  of  widow  rockfish  is 
reduced  slightly,  from  5,090  mt  (total 
catch  equivalent  of  4,276  mt  1998  HG) 
in  1998  to  5,023  mt  (total  catch  OY)  in 
1999.  Unless  modified  inseason,  the 
1999  wridow  rockfish  cumulative  trip 
limits  in  the  new  3-phase  management 
system  will  be:  70,000  lb  (31,752  kg)  in 
January-March;  16,000  lb  (7,257  kg)  in 
each  2-month  period  of  April-May, 
June-July,  and  August-September,  and; 
30,000  lb  (13,608  kg)  in  each  month  for 
October,  November,  and  December. 

Open  access.  The  open  access 
allocation  for  widow  rockfish  is  3.7 
percent  of  the  commercial  OY.  In  1998, 
open  access  landings  of  v«dow  rockfish 
were  initially  managed  with  a  monthly 
limit  that  was  50  percent  of  the  limited 
entry  2-month  cumulative  limit,  or 
12,500  lb  (5,670  kg)  until  May  1,  when 
it  was  raised  to  15,000  lb  (6.804  kg).  On 
July  1 ,  the  open  access  widow  rockfish 
limit  was  separated  from  the  limited 
entry  widow  rockfish  limit  and  reduced 
to  3,000  lb  (1,361  kg).  From  October  1 
through  the  end  of  the  year,  all  widow 
rockfish  landings  were  prohibited,  due 
to  early  attainment  of  the  open  access 
allocation.  In  1999,  widow  rockfish 
landings  in  the  open  access  fishery  will 
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be  constrained  by  a  2,000  lb  (907  kg) 
monthly  ciunulative  limit. 

The  Sebast^  Complex  (Including 
Yellowtail  FBpckfish,  Canary  Rockfish, 
and  Bocaccio,  but  Excluding 
Chilipepper  and  Splitnose  Rockfish) 

Limited  entry.  Beginning  January  1, 
1998  (63  PR  419,  January  6.  1998),  the 
limited  entry  fishery  for  the  Sebastes 
complex  wa$  managed  under  a  2-month 
ounulative  tjip  limit  of  40,000  lb 
(18,144  kg)  north  of  Cape  Mendocino 
(40»30'  N.  lai)  and  150,000  lb  (68.039 
kg)  south  of  Cape  Mendocino.  Within 
these  2-month  ciunulative  limits  for  the 
Sebastes  cortplex,  no  more  than  11,000 
lb  (4,990  kg)  could  be  yellowtail 
rockfish  norl^  of  Cape  Mendocino,  no 
more  than  2,p00  lb  (907  kg)  could  be 
bocaccio  south  of  Cape  Mendocino,  and 
no  more  thai^  15,000  lb  (6,804  kg)  could 
be  canary  rodkfish  coastwide.  On  May  1, 
1998  (63  FR  84970,  May  6.  1998),  the  2- 
month  cumulative  trip  limit  for 
yellowtail  rockfish  was  increased  to 
13,000  lb  (5,^97  kg)  because  landings 
had  been  slo^ved  by  unusually  severe 
weather  during  the  first  quarter  of  1998. 
On  July  1.  19(98  (63  FR  36612,  July  7, 
1998),  the  2-tionth  cumulative  trip  limit 
for  Sebastes  ^outh  of  Cape  Mendocino 
was  lowered  to  match  the  40,000  lb 
(18.144  kg)  li^it  north  of  Cape 
Mendocino  because  Sebastes  landings 
in  the  southern  areh  had  been 
proceeding  at  a  faster  rate  than  had  been 
anticipated,  fti  1998.  fishers  targeting 
Sebastes  complex  species  south  of  Cape 
Mendocino  encountered  unusually  large 
concentrations  of  splitnose  rockfish 
(also  known  is  "rosefish"),  and  the 
resultant  large  splitnose  rockfish 
landings  drove  the  Sebastes  harvest  rate 
south  of  Cape  Mendocino  sharply 
upward.  On  September  1, 1998  (63  FR 
45966,  August  28,  1998),  the  2-month 
trip  limits  ware  converted  to  1 -month 
trip  limits  and  were  set  at  20,000  lb 
(9,072  kg)  cumulative  per  month  for  the 
Sebastes  comjplex,  of  which,  no  more 
than  6.500  lb  (2,948  kg)  could  be 
yellowtail  rockfish  north  of  Cape 
Mendocino,  no  more  than  1,000  lb  (454 
kg)  could  be  l^ocaccio  south  of  Cape 
Mendocino,  and  no  more  than  7.500 
(3.402  kg)  could  be  canary  rockfish 
coastwide.     . 

Despite  thei  July  1  reduction  to  the 
Sebastes  trip  limit  south  of  Cape 
Mendocino,  nockfish  landings  in  the 
southern  are^  continued  at  an  unusually 
fast  rate,  and  the  limits  for  that  area 
were  reduced  again  in  October.  On 
October  1,  1998  (63  FR  53313,  October 
5. 1998).  the  iionthly  ciunulative  trip 
limit  for  Sebastes  complex  species  south 
of  Cape  Mendocino  was  reduced  to 
15,000  lb  (6.8D4  kg).  Coastvdde  landings 


of  canary  rockfish  had  also  been 
proceeding  at  an  accelerated  rate,  and  at 
its  September  meeting,  the  Council 
announced  that  it  expected  that  the  953 
mt  limited  entry  allocation  for  canary 
rockfish  would  be  reached  by  October  1, 
1998.  The  Council  further  expected  that, 
even  if  all  landings  of  canary  rockfish 
were  prohibited  from  October  1  through 
the  end  of  the  year,  fishers  would  still 
have  to  discard  at  least  500  lb  (227  kg) 
per  month  of  incidentally  caught  canary 
rockfish.  Because  incidentally  caught 
canary  rockfish  are  dead  when  brought 
to  the  surface,  requiring  fishers  to 
discard  these  fish  would  not  reduce 
fishing  mortality.  For  this  reason,  the 
Council  decided  to  exceed  the  1998 
limited  entry  allocation  for  canary 
rockfish  by  allowing  a  small  monthly 
trip  limit  of  500  lb  (227  kg)  within  the 
overall  Sebastes  complex  Umit,  effective 
October  1, 1998,  so  that  fishers  would 
not  have  to  discard  all  of  their 
incidentally  caught  canary  rockfish.  The 
Council  expected  that  this  amount 
would  be  small  enough  to  discourage 
targeting  on  canary  rockfish.  Projected 
1998  landings  of  Sebastes  complex 
species  north  of  Cape  Mendocino, 
yellowtail  rockfish  north  of  Cape 
Mendocino,  and  canary  rockfish 
coastwide  are  all  expected  to  be  v^rithin 
5  percent  of  the  limited  entry 
allocations  for  those  species  or  species 
groups.  Landings  of  Sebastes  complex 
species  south  of  Cape  Mendocino  were 
projected  to  be  5,272  mt  (12.7  percent 
above  the  limited  entry  allocation), 
while  bocaccio  harvest  was  projected  to 
be  about  half  that  species'  limited  entry 
allocation. 

The  Sebastes  complex  OY  for  south  of 
Cape  Mendocino  has  been  significantly 
reduced  because  two  of  the  more 
populous  species  in  the  complex, 
chiUpepper  rockfish  and  splitnose 
rockfish,  have  been  separated  from  the 
Sebastes  OY  south  of  Cape  Mendocino. 
In  1998,  the  ABC  for  chiUpepper 
rockfish  was  3,400  mt  and  there  was  no 
separate  HG;  it  was  memaged  as  one  of 
the  combined  species  in  the  Sebastes 
complex  in  the  Eureka,  Monterey,  and 
Conception  areas.  The  splitnose  rockfish 
OY  of  868  mt  in  1999  is  the  same  as  its 
1998  ABC,  when  it  was  part  of  the  1998 
overall  Sebastes  complex  HG  for  south 
of  Cape  Mendocino.  Trip  limits  for  1999 
landings  of  chilipepper  and  splitnose 
rockfish  in  1999  are  explained  here. 
Unless  modified  inseason,  the  1999 
Sebastes  complex  species  cumulative 
trip  limits  in  the  new  three-phase 
management  system  will  be  24,000  lb 
(10,886  kg)  north  of  Cape  Mendocino 
and  13,000  lb  (5,897  kg)  south  of  Cape 
Mendocino  in  January-March;  25,000  lb 


(11,340  kg)  north  of  Cape  Mendocino 
and  6,500  lb  (2,948  kg)  south  of  Cape 
Mendocino  in  each  2-month  period  of 
April-May,  June-July,  and  August- 
September,  and;  10,000  lb  (4,536  kg) 
north  of  Cape  Mendocino  and  5,000  lb 
(2,268  kg)  south  of  Cape  Mendocino  in 
each  month  for  October,  November,  and 
December.  Within  the  Sebastes  complex 
limits,  yellowtail  rockfish  landings 
north  of  Cape  Mendocino  may  not 
exceed  the  following  cumulative  trip 
limits  in  the  three-phase  management 
system:  15,000  lb  (6,804  kg)  in  January- 
March;  13,000  lb  (5,897  kg)  in  each  2- 
month  period  of  April-May,  June-July, 
and  August-September;  and  5,000  lb 
(2,268  kg)  in  each  month  for  October, 
November,  and  December.  Within  the 
Sebastes  complex  limits,  canary 
rockfish  landings  coastwide  may  not 
exceed  the  following  ciunulative  trip 
limits  in  the  three-phase  management 
system:  9,000  lb  (4,802  kg)  in  January- 
March;  9,000  lb  (4,802  kg)  in  each  2- 
month  period  of  April-May,  June-July, 
and  August-September,  and;  3,000  lb 
(1.601  kg)  in  each  month  for  October, 
November,  and  December.  Also  within 
the  Sebastes  complex  limits  south  of 
Cape  Mendocino,  no  more  than  750  lb 
(340  kg)  per  month  may  be  bocaccio  at 
any  time  of  year. 

Open  Access 

Landings  in  the  open  access  fishery  of 
yellowtail.  canary  rockfish,  bocaccio, 
and  the  Sebastes  complex  as  a  whole 
were  initially  constrained  in  1998  by 
cumulative  limits  that  were  50  percent 
of  the  2-month  limited  entry  cumulative 
limits,  and  by  accumulative  limits  on  all 
rockfish.  Most  open  access  limits  were 
Unked  to  limited  entry  limits  when  the 
limited  entry  limit  for  yellowtail 
rockfish  north  of  Cape  Mendocino  was 
increased  on  May  1  and,  as  a 
consequence,  the  open  access  limit  for 
yellowtail  increased  from  5,500  lb 
(2,495  kg)  to  6,500  lb  (2,948  1^)  (63  FR 
24970,  May  6,  1998).  However,  these 
limits  were  believed  not  to  be  low 
enough  to  keep  open  access  harvest 
rates  at  levels  that  could  be  sustained 
throughout  the  year,  particularly  for 
northern  rockfish  fisheries  and  for 
canary  rockfish  coastwide.  South  of 
Cape  Mendocino,  Sebastes  complex 
harvest  attaiiunent  in  the  open  access 
fishery  proceeded  at  a  much  slower  rate 
than  limited  entry  harvest  attainment. 
Open  access  limits  for  Sebastes  complex 
species  were  first  unlinked  from  limited 
entry  limits  on  July  1,  when  the  "all 
rockfish"  cumulative  trip  Umit  was 
replaced  with  a  33,000  lb  (14,969  kg) 
monthly  limit  for  Sebastes  complex 
species  coastwide,  and  the  monthly 
canary  rockfish  Umit  was  reduced  from 
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7.500  lb  (3,402  kg)  to  200  lb  (91  kg)  (63 
FR  36612,  July  7, 1998).  Following  these 
changes,  the  open  access  allocations 
were  projected  to  be  reached  for  the 
Sebastes  complex  and  yellowtail 
rockfish  in  the  Vancouver  and  Coliunbia 
management  areas,  and  for  canary 
rockfish  coastwide.  Continued  fishing 
on  other  rockfish  species  would  have 
resulted  in  additional  bycatch  of  the 
Sebastes  species.  For  these  reasons,  on 
October  1,  all  open  access  rockfish 
landings  were  prohibited  north  of  Cape 
Blanco  (the  southern  border  of  the 
Columbia  management  area),  and  all 
open  access  canary  rockfish  landings 
were  prohibited  coastwide  (63  FR 
53313,  October  5, 1998). 

In  1999,  Sebastes  complex  limits  for 
the  open  access  fishery  have  been 
unlir^ed  from  the  limited  entry  fishery 
so  that  open  access  groundfish  landings 
might  be  better  spread  throughout  the 
year.  For  Sebastes  complex  species 
north  of  Cape  Mendocino,  the  Council 
recommended  a  ciunulative  monthly 
Umit  of  3,600  lb  (1,633  kg),  of  which  no 
more  than  400  lb  (181  kg)  per  month 
may  be  species  other  than  yellowtail  or 
canary  rockfish.  Also,  within  that 
Sebastes  complex  limit  for  north  of 
Cape  Mendocino,  the  monthly 
cumulative  limit  for  yellowtail  rockfish 
is  2,600  lb  (1,179  kg),  and  the  monthly 
ciunulative  Umit  for  canary  rockfish  is 
1,000  lb  (454  kg).  The  400-lb  {181-kg) 
limit  was  intended  to  prevent  fishers 
from  filling  the  overall  Sebastes  limit  of 
3,600  lb  (1,633  kg)  with  species  that 
need  additional  protection.  After  the 
November  Council  meeting,  an  error 
was  discovered  in  the  Pacific  Fisheries 
Information  Network  (FacFIN)  data 
system  that  wrongly  attributed  certain 
rockfish  landings  to  the  open  access 
fishery.  As  a  result  of  this  error,  the 
Council  made  its  recommendation  for 
the  1999  trip  limit  based  on  data  that 
overestimated  landings  projections  for 
the  open  access  fishery.  In  light  of  this 
new  information,  the  400  lb  (181  kg) 
limit  now  appears  too  restrictive  and 
poses  an  unnecessary  burden  on  fishers 
who  target  on  blue  rockfish  and  black 
rockfish,  particularly  in  southern 
Oregon  and  northern  California.  As 
effort  in  the  open  access  fishery  is  low 
on  most  species  early  in  the  year, 
removing  this  restriction  is  not  expected 
to  encourage  large  landings  or  effort 
shifts.  Consequently,  NMFS  has 
disapproved  that  portion  of  the  open 
access  trip  limit  for  the  Sebastes 
complex  that  would  have  limited 
landings  to  400  lb  (181  kg)  per  month 
of  species  other  than  yellowtail  and 
canary  rockfish.  The  recommendation 
for  an  overall  Sebastes  cumulative  trip 


limit  of  3,600  lb  (1,633  kg)  per  month 
remains  in  effect,  with  the  sublimits  of 
2,600  lb  (1,179  kg)  of  yellovrtail  rockfish 
and  1,000  lb  (454  kg)  of  canary  rockfish. 
The  Council  will  reconsider  the  open 
access  Sebastes  trip  limits  at  its  next 
groundfish  meeting  to  determine  if  other 
changes  are  warranted. 

For  Sebastes  complex  species  south  of 
Cape  Mendocino,  the  cumulative 
monthly  Umit  will  be  2,000  lb  (907  kg), 
within  which  the  monthly  cumulative 
limit  for  bocaccio  is  500  lb  (227  kg)  for 
all  open  access  gear,  except  for  a  1 ,000 
lb  (454  kg)  monthly  cumulative  limit  for 
setnet  and  trammel  net  gear,  and  the 
monthly  cumulative  limit  for  canary 
rockfish  is  1,000  lb  (454  kg).  The  canary 
rockfish  monthly  cumulative  limit 
applies  coastwide. 

Chilipepper  Rockfish  The  Council  has 
recommended  separating  chilipepper 
rockfish  ft'om  the  Sebastes  complex  OY 
and  trip  limits  so  that  fishers  will  have 
an  incentive  to  target  chilipepper  while 
minimizing  incidental  take  of  other,  less 
robust  Sebastes  complex  species, 
particularly  bocaccio.  Chilipepper 
rockfish  have  a  3,724  mt  OY  in  1999. 
The  open  access  allocation  of 
chilipepper  rockfish  is  32.6  percent  of 
the  commercial  OY  of  3,651  mt,  which 
leaves  2,461  mt  available  to  the  limited 
entry  fishery.  Unless  modified  inseason, 
the  1999  chilipepper  rockfish 
cumulative  Umited  entry  trip  limits  in 
the  new  three-phase  management 
system  will  be:  45,000  lb  (20,412  kg)  in 
January-March;  25,000  lb  (11.340  kg)  in 
each  2-month  period  of  April-May, 
June-July,  and  August-September;  and 
18,000  lb  (8,165  kg)  in  each  month  for 
October,  November,  and  December.  For 
open  access  fisheries,  the  chilipepper 
monthly  cumulative  trip  limit  will  be 
6,000  lb  (2,722  mt),  unless  modified 
inseason. 

Splitnose  Rockfish  In  1998,  splitnose 
rockfish,  also  called  "rosefish," 
dominated  many  trawl  rockfish  tows 
south  of  Cape  Mendocino.  Fishers 
commented  at  the  September  and 
November  Council  meetings  on  the 
unusually  high  amounts  of  splitnose 
rockfish  in  their  catches,  and  asked  that 
the  Coimcil  separate  splitnose  rockfish 
from  the  Sebastes  complex  so  that 
future  overall  Sebastes  limits  would  not 
be  achieved  too  quickly  because  of  large 
splitnose  rockfish  landings.  For  these 
reasons,  the  Council  recommended  a 
separate  OY  of  868  mt  for  splitnose 
rockfish  in  1999.  Unless  modified 
inseason,  the  1999  spUtnose  rockfish 
cumulative  limited  entry  trip  limits  in 
the  new  3-phase  management  system 
will  be:  32.000  lb  (14,515  kg)  in 
January-March;  19.000  lb  (8,618  kg)  in 
each  2-month  period  of  April-May, 


Jime-July,  and  August-September;  and 
10,000  lb  (4,536  kg)  in  each  month  for 
October,  November,  and  December. 
Splitnose  rockfish  have  not  commonly 
been  caught  in  open  access  fisheries; 
however,  the  Council  set  a  100  lb  (45  kg) 
monthly  cumulative  trip  limit  for  open 
access  landings  of  splitnose  rockfish.  to 
allow  open  access  fishers  to  land 
splitnose  rockfish  they  may  catch 
incidentally. 

POP 

Limited  entry.  The  limited  entry  2- 
month  cumulative  trip  limit  for  POP 
remained  the  same  throughout  1998.  at 
8.000  lb  (3,629  kg)  per  2-month  period; 
it  has  been  at  this  level  since  July  1, 
1996.  On  September  1.  1998.  (63  FR 
45966.  August  28. 1998),  the  POP  limit 
converted  to  a  1 -month  cumulative  trip 
limit  of  4,000  lb  (1,814  kg).  Landings  of 
POP  in  1998  were  projected  to  be  below 
its  650  mt  HG.  The  1999  OY  is  set  at  500 
mt  to  accommodate  incidental  catches 
without  encouraging  a  target  fishery  on 
POP.  To  discourage  POP  targeting.  POP 
limits  will  be  set  for  one-month  periods, 
rather  than  for  varying-length  periods 
within  the  new  3-phase  system.  The 
monthly  cumulative  limit  for  POP 
remains  the  same  as  in  1998  at  4.000  lb 
(1,814  kg).  POP  is  currently  managed  to 
achieve  a  rebuilding  schedule,  so  trip 
limits  will  not  be  increased  during  the 
year  to  achieve  the  OY. 

Open  access.  Landings  of  POP  in  the 
open  access  fishery  were  managed  in 
1998  with  a  monthly  limit  that  was  50 
percent  of  the  limited  entry  limit.  On 
October  1, 1998  (63  FR  53313,  October 
5, 1998),  all  open  access  landings  of 
rockfish,  including  POP,  were  closed 
north  of  Cape  Blanco.  There  is  no 
specific  open  access  allocation  for  POP 
because  historic  harvests  of  POP  by  this 
fleet  have  been  very  low.  In  1999,  the 
open  access  monthly  cumulative  limit 
for  POP  vdll  be  100  lb  (45  kg). 

Sablefish 

The  sablefish  OY  is  subdivided 
among  several  fisheries.  The  tribal 
fishery  allocation  is  set  aside  before 
dividing  the  balance  of  the  OY  between 
the  commercial  Umited  entry  and  open 
access  fisheries.  The  limited  entry 
allocation  is  further  subdivided  into 
trawl  (58  percent)  and  nontrawl  (42 
percent)  allocations.  Trawl-caught 
sablefish  are  managed  together  writh 
Dover  sole  and  thomyheads  because 
they  often  are  caught  together  by  trawl 
vessels. 

DTS  complex  (Dover  Sole,  Thomyheads, 
and  Tmwl-Caught  Sablefish) 

Limited  entry.  In  January-February 
1998  (63  FR  419,  January  6,  1998),  the 
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2-raonth  cumulatiVe  trip  limit  for  the 
DTS  complex  wasjSQ.OOO  lb  (26,762  kg). 
Within  this  2-mon(th  cumulative  limit, 
no  more  than  40,000  lb  (18,144  kg) 
could  be  Dover  so|e,  no  more  than 
10,000  lb  (4,536  kg)  could  be  longspine 
thomyheads,  no  nlore  than  4,000  lb 
(1,814  kg)  could  bt  shortspine 
thomyheads,  and  jio  more  than  5,000  lb 
(2,268  kg)  could  bf  trawl-caught 
sablefish.  ThrougHout  the  year,  no  more 
than  500  lb  (227  kt)  per  trip  could  be 
sablefish  smaller  than  22  inches  (56 
cm).  ! 

At  certain  timesjof  year,  particularly 
in  winter  months,  'it  is  possible  to  catch 
Dover  sole  in  deed  water  more 
selectively,  withomt  large  associations  of 
sablefish  and  shortspine  thomyheads. 
Therefore,  the  Do\|er  sole  2-month 
cumulative  trip  lii^it  was  set  high  for 
January-February  11998  and  lowered  on 
March  1,  1998,  to  18,000  lb  (8,165  kg). 
The  2-month  cirnijilative  trip  limit  for 
the  DTS  complex  fcorrespondingly 
decreased  to  37,000  lb  (16,783  kg)  on 
March  1, 1998 

Due  to  difficult  ivinter  weather, 
landings  for  the  DTS  species  were  well 
below  projections  jfor  the  first  quarter  of 
1998.  The  limits  vfere  increased  on  May 
1,  1998  (63  FR  24^70,  May  6,  1998),  to 
allow  the  fishery  tjie  opportunity  to 
achieve  the  HGs  f(  ir  these  species.  The 
2-month  cumulati  ve  trip  limits  were 
increased  for  Dovtir  sole  to  22,000  lb 
(9,979  kg);  for  lon|spine  thomyheads  to 
12,000  lb  (5,443  kg);  for  shortspine 
thomyheads  to  5,Q00  lb  (2,268  kg),  and; 
for  trawl-caught  sablefish  to  6,000  lb 
(2,722  kg).  Also  oii  May  1,  NMFS 
removed  the  overall  DTS  complex  limit, 
because  that  limitjhad  been  a  remnant 
of  pre-1998  management,  when  there 
was  no  specific  cumulative  limit  for 
longspine  thomyheads  within  the 
complex  limit. 

On  September  i  (63  FR  45966,  August 
28, 1998),  the  2-mbnth  cumulative  trip 
limits  for  the  components  of  the  DTS 
complex  were  converted  to  1-month 
cumulative  limitsi  for  Dover  sole,  11,000 
lb  (4,990  kg);  for  longspine  thomyheads, 
6,000  lb  (2,722  kgi;  for  shortspine 
thomyheads,  2,500  lb  (1.134  kg);  for 
trawl-caught  sablefish,  3,000  lb  (1,361 

On  October  1  (60  FR  53313,  October 
5,  1998),  limits  in  the  DTS  complex 
were  adjusted  to  Recount  for  the 
different  harvest  i^tes  for  each  species. 
The  1-month  cumjulative  trip  limits 
were:  increased  for  Dover  sole  to  18,000 
lb  (8,165  kg);  increased  for  longspine 
thomyheads  to  7,^00  lb  (3,402  kg); 
decreased  for  shortspine  thomyheads  to 
1,500  lb  (680  kg);  end  increased  for 
trawl-caught  sablefish  to  5,000  lb  (2,268 
kg).  Finally,  on  D^ember  1  (63  FR 


64209,  November  19, 1998),  the  Dover 
sole  monthly  ciunulative  limit  was 
increased  to  36,000  lb  (16,329  kg)  in 
recognition  of  the  ease  of  targeting 
Dover  sole  without  catching  other 
species  in  the  winter  months,  and  so 
that  the  limited  entry  fishery  might  have 
further  access  to  the  Dover  sole  HG  for 
1998. 

Projected  landings  for  Dover  sole, 
longspine  thomyheads.  and  for  trawl- 
caught  sablefish  were  below  the  HGs  for 
those  species,  primarily  because  the 
cumulative  limits  for  those  species  had 
to  be  kept  low  enough  to  prevent 
overharvest  of  the  closely  associated 
shortspine  thomyheads.  Projected 
landings  of  shortspine  thomyheads  are 
2.3  percent  above  its  1998  HG. 

Tne  landed  catch  objective  for 
sablefish  north  of  36°  N.  lat.  is  increased 
from  4.680  mt  in  1998  to  7,127  mt  in 
1999.  with  proportional  increases  in  the 
allocations  (see  footnote  e/  of  Table  1  to 
this  docxmient).  The  1999  trawl 
allocation  was  therefore  increased  from 
2.282  mt  in  1998  to  3.475  mt  in  1999. 
Unless  modified  inseason,  the  1999 
trawl-caught  sablefish  cumulative  trip 
limits  in  the  new  three-phase 
management  system  vdll  be:  13,000  lb 
(5,897  kg)  in  January-March;  10,000  lb 
(4,536  kg)  in  each  2-month  period  of 
April-May,  June-July,  and  August- 
September;  and  6,000  lb  (2,722  kg)  in 
each  month  for  October,  November,  and 
December.  The  500-lb  (227  kg)  trip  limit 
for  sablefish  smaller  than  22  inches  (56 
cm)  remains  in  effect.  The  OY  was  set 
at  472  mt  for  sablefish  south  of  36°  N. 
lat.,  equal  to  the  ABC,  which  is  based  on 
historical  landings  in  that  area.  Limits 
for  DTS  species  apply  coastwide, 
including  waters  south  of  36°  N.  lat. 

In  1999,  the  landed  catch  objective  for 
Dover  sole  remains  at  8,955  mt, 
resulting  in  an  OY  of  9,426  mt  for  total 
catch.  As  mentioned  above,  diuing  the 
winter  months,  it  is  possible  to  catch 
Dover  sole  more  selectively,  without 
large  associations  of  sablefish  and 
thomyheads.  Therefore,  Dover  sole 
limits  will  be  more  liberal  in  the  winter 
months  than  during  times  when  Dover 
sole  are  more  closely  associated  with 
the  other  species  in  the  DTS  complex. 
Unless  modified  inseason,  the  1999 
Dover  sole  cumulative  trip  limits  in  the 
new  three-phase  management  system 
will  be:  70,000  lb  (31,752  kg)  in 
January-March;  20,000  lb  (9,072  kg)  in 
each  2-month  period  of  April-May, 
June-July,  and  August-September;  and 
22,000  lb  (9,979  kg)  in  each  month  for 
October,  November,  and  December. 

In  1999,  the  landed  catch  objective  for 
longspine  thomyheads  remains  at  3,733 
mt,  resulting  in  a  total  catch  OY  of  4,102 
mt  north  of  36°  N.  lat.  For  the  northern 


portion  of  the  Conception  management 
area,  from  36°  N.  lat.  southward  to  Pt. 
Conception  (34°27'  N.  lat.),  the  landed 
catch  objective  remains  at  390  mt, 
corresponding  to  a  total  catch  OY  of  429 
mt.  There  is  no  ABC  or  OY  for  waters 
south  of  Pt.  Conception.  Because 
longspine  and  shortspine  thomyheads 
are  so  closely  associated,  longspine 
thornyhead  cumulative  trip  limits  are 
conservative  to  protect  shortspine  from 
overharvest.  A  ratio  of  4  longspine 
thornyhead  lbs  to  1  shortspine 
thornyhead  lb  is  set  for  each  cumulative 
trip  limit  phase,  which  approximates 
the  co-occurrence  of  the  two  species, 
but  also  recognizes  the  ability  of  some 
fishers  to  move  to  deeper  water  and 
catch  a  higher  proportion  of  longspines. 
As  a  result  of  this  ratio,  longspine 
thornyhead  cumulative  limits  are  lower 
than  limits  that  would  allow  the  fishery 
to  catch  the  full  1999  harvest  guideline. 
Unless  modified  inseason.  the  1999 
longspine  thornyhead  cumulative  trip 
limits  in  the  new  three-phase 
management  system  will  be:  12.000  lb 
(5.443  kg)  in  January-March;  8.000  lb 
(3.629  kg)  in  each  2-month  period  of 
April-May,  Jime-July,  and  August- 
September;  and  4,000  lb  (1,814  kg)  in 
each  month  for  October,  November,  and 
December. 

In  1999.  the  landed  catch  objectives 
for  shortspine  thomyheads  north  of  36° 
N.  lat.  is  805  mt  (much  lower  than  the 
1.082  mt  HG  in  1998),  which 
corresponds  with  a  total  catch  OY  of 
1,150  mt  in  1999.  The  landed  catch 
objective  for  the  northern  portion  of  the 
Conception  management  area,  fi'om  36° 
N.  lat.  southward  to  Pt.  Conception 
(34°27'  N.  lat.)  of  123  mt  (which 
corresponds  to  a  175  mt  total  catch  OY) 
is  slightly  higher  than  the  113  HG  in 
1998.  There  is  no  OY  south  of  Pt. 
Conception.  Unless  modified  inseason. 
the  1999  shortspine  thornyhead 
cumulative  trip  limits  in  the  new  three- 
phase  management  system  will  be: 
3,000  lb  (1,361  kg)  in  January-March; 
2,000  lb  (907  kg)  in  each  2-month  period 
of  April-May,  June-July,  and  August- 
September;  and  1 ,000  lb  (454  kg)  in  each 
month  for  October,  November,  and 
December. 

Open  access.  On  January  1, 1998,  no 
landings  of  thomyheads  were  allowed 
north  of  Pt.  Conception,  and  a  50-lb  (23 
kg)  daily  trip  limit  apphed  south  of  Pt. 
Conception.  On  May  1  (63  FR  24970, 
May  6, 1998),  a  small  allowance  was 
made  for  vessels  participating  in  the 
pink  shrimp  trawl  fishery  north  of  Pt. 
Conception,  allowing  a  100  lb  (45  kg) 
landing  limit.  This  limit  was  instituted 
because  it  was  expected  to  allow 
retention  of  over  90  percent  of  the 
thomyheads  that  would  otherwise  have 
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been  discarded  by  the  open  access 
fishery.  As  a  result  of  this  limit, 
however,  the  pink  shrimp  trawl  fishery 
landings  "of  thomyheads  exceeded  the 
open  access  thomyhead  allocations. 
Open  access  landings  of  Dover  sole  were 
managed  under  monthly  cumulative  trip 
limits  equal  to  50  percent  of  limited 
entry  2-month  cumulative  limits 
throughout  the  year.  In  1998,  the  open 
access  sablefish  fishery  was  managed 
with  daily  trip  limits  of  300  lb  (136  kg) 
north  of  36°  N.  lat.  and  350  lb  (159  kg) 
south  of  36°  N.  lat.,  which  applied  to  all 
open  access  gear.  In  addition,  the 
exempted  trawl  fisheries  could  not 
exceed  monthly  cumulative  sablefish 
limits  that  were  equal  to  50  percent  of 
the  trawl-caught  sablefish  2-month 
cumulative  limits.  In  1999,  open  access 
limits  for  DTS  species  are  simpler  and 
apply  to  all  gears.  The  Dover  sole 
monthly  cumulative  limit  will  be  100  lb 
(45  kg),  no  thomyheads  may  be  landed 
north  of  Pt.  Conception,  the  thomyhead 
limit  south  of  Pt.  Conception  will 
remain  at  50  lb  (23  kg)  per  day.  All  1999 
open  access  sablefish  landings  north  of 
36°  N.  lat.  will  be  managed  under  a  300 
lb  (136  kg)  daily  trip  limit  and  an  1,800 
lb  (816  kg)  2-month  cumulative  limit. 
All  open  access  sablefish  landings  south 
of  36°  N.  lat.  will  be  managed  under  a 
350  lb  (159  kg)  daily  trip  limit. 
Exempted  trawl  gear  sablefish  landings 
are  managed  under  the  same  Umits  as 
all  other  open  access  gears. 

Nontrawl  Sablefish 

Limited  entry,  nontrawl  sablefish 
north  ofSff"  N.  lat.  In  1997,  a  vessel  was 
required  to  have  an  endorsement  on  its 
limited  entry  permit  in  order  to 
participate  in  the  regular  or  mop-up 
sablefish  seasons  (62  PR  34670,  August 
27, 1997).  This  endorsement  program 
was  refined  in  1998  to  a  three-tier 
system  that  divided  vessels  with 
sablefish  endorsements  into  three 
different  tiers  based  on  cumulative 
catch  history  (63  PR  38101,  July  15, 
1998).  Each  of  the  three  tiers  was 
associated  with  a  different  cumulative 
limit  level,  which  tier  members  had  the 
opportunity  to  fish  towards  during  the 
regular  season.  Also  new  in  1998,  the 
post-season  closure  was  reduced  from 
48  to  30  hours.  The  season  began  on 
August  1, 1998,  and  the  cumulative 
limit  levels  were:  52,000  lb  (23,587  kg) 
for  Tier  1;  23,500  lb  (10,660  kg)  for  Tier 
2;  and  13,500  lb  (6.124  kg)  for  Tier  3. 

A  number  of  provisions  for  the  1997 
regular  season  remained  in  place  for 
1998.  The  pre-season  closure  was  48 
hours,  and  advance  set  of  pot  gear  was 
not  allowed.  The  regular  season  ended 
at  sea  rather  than  at  dockside.  The  trip 
limit  for  sablefish  smaller  than  22 


inches  (56  cm)  of  1,500  lb  (680  kg)  or 
3  percent  of  all  legal  sablefish  on  board, 
whichever  is  greater,  remained  in  effect 
during  the  regular  and  mop-up  seasons. 
The  mop-up  season  began  about  3 
weeks  after  the  close  of  the  regular 
season,  lasting  from  August  28- 
September  11, 1998,  and  allowing 
limited  entry  permit  holders  with 
sablefish  endorsements  to  fish  against 
an  equal  cumulative  limit  of  3,200  lb 
(1.452  kg)  (63  PR  45764,  August  27. 
1998). 

Small  daily  trip  limits  were  applied  to 
the  nontrawl  fishery  before  and  after  the 
"regular"  and  "mop-up"  seasons.  A 
300-lb  (136-kg)  daily  trip  limit  was 
applied  only  north  of  36°00'  N.  lat..  with 
a  2-month  cumulative  Umit  of  1,500  lb 
(680  kg).  Unlike  2-month  cumulative 
limits  for  other  species  and  gear, 
nontrawl  sablefish  cumulative  Umits 
could  be  taken  at  any  time  during  the  2- 
month  period.  On  May  1  (63  PR  24970, 
May  6,  1998),  the  2-month  cumulative 
limit  was  increased  from  1,500  lb  (680 
kg)  to  1.800  lb  (816  kg).  Following  the 
September  Council  meeting,  trip  limits 
were  again  increased  to  allow  the 
limited  entry  nontrawl  fishery  to 
achieve  its  1.652  mt  sablefish  allocation 
by  the  end  of  the  year.  The  2-month 
limit  for  the  September-October  period 
was  increased  to  2.700  lb  (1,225  kg),  and 
the  months  of  November  and  December 
were  split  into  2  separate  month-long 
cumulative  limit  periods,  each  with  a 
cumulative  limit  of  1,500  lb  (680  kg)  (63 
PR  53313,  October  5,  1998). 

Due  to  the  increase  in  the  sablefish 
OY  in  1999,  the  limited  entry  nontrawl 
allocation  for  sablefish  north  of  36°  N. 
lat.  is  increased  ft-om  1,652  mt  in  1998 
to  2,516  mt  in  1999.  In  1999.  the  same 
daily  trip  limits  for  the  limited  entry 
fishery  will  apply  outside  the  regular 
and  mop-up  seasons  and  any  closures, 
and  the  cumulative  limit  is  increased  to 
2,400  lb  (1,089  kg)  per  2-month  period 
(excluding  any  harvest  in  the  regular  or 
mop-up  seasons).  The  Council  plans  to 
make  recommendations  on  the  start 
date,  duration,  and  tiered  cumulative 
limits  for  the  regular  fishery  at  its  April 
1999  meeting  in  Sacramento,  CA. 

Limited  Entry,  Nontrawl  Sablefish 
South  of  36"  N.  lat.  In  January  1998,  the 
Conception  area  limited  entry  daily  trip 
limit  was  set  at  350  lb  (159  kg)  to 
accommodate  most  landings  without 
encouraging  excessive  effort  shifts  into 
that  area.  There  was  no  cap  on  the 
cumulative  amount  that  could  be  landed 
under  the  daily  trip  limit  in  the 
Conception  area.  On  May  3,  1998,  an 
option  was  provided  that  allowed  a 
vessel  to  either  land  350  lb  (159  kg)  per 
day,  or  to  make  one  landing  a  week  of 
above  350  lb  (159  kg)  but  less  than  1,050 


lb  (476  kg)  (63  PR  24970.  May  6.  1998). 
This  measure  was  intended  to  allow 
greater  flexibility  for  nontrawl  fishers 
who  target  groundfish  on  fishing  trips  of 
several  days  in  duration.  In  1999,  the 
sablefish  landed  catch  objective  for 
south  of  36°  N.  lat.  wall  remain  at  425 
mt  (corresponding  to  a  total  catch  OY  of 
472  mt),  and  the  management  measures 
will  also  remain  at  the  choice  of  either 
350  lb  (159  kg)  per  day  with  no  monthly 
limit,  or  one  landing  per  week  of  greater 
than  350  lb  (159  kg)  but  less  than  1,050 
lb  (476  kg). 

Open  access.  The  open  access 
sablefish  allocation  for  north  of  36°  N. 
lat.  is  6.6  percent  of  the  commercial  OY 
of  6,414  mt.  Similar  to  the  limited  entry, 
nontrawl  fishery  for  sablefish.  the  open 
access  nontrawl  fishery  north  of  36°  N. 
lat.  is  managed  with  300  lb  (136  kg) 
dfiily  trip  limits  and  2-month 
ciunulative  limits.  In  1998.  the  open 
access  fishery  began  the  year  with  a  2- 
month  cumulative  limit  of  600  lb  (272 
kg),  which  stayed  in  place  until  May  1 
(63  PR  24970.  May  6,  1998).  when  it  was 
increased  to  700  lb  (318  kg)  per  2-month 
period.  As  with  the  limited  entry  daily 
trip  limit  fishery,  open  access  daily  trip 
limit  landings  of  sablefish  were 
proceeding  at  a  slower  rate  than  the 
Council  had  expected  at  the  beginning 
of  the  year.  On  July  1  (63  PR  36612.  July 
7, 1998),  the  open  access  2-month 
cumulative  limit  was  again  increased  to 
1,800  lb  (816  kg),  a  level  that  matched 
the  limited  entry  2-month  cumulative 
limit.  October  and  November  (63  PR 
53313,  October  5, 1998) changes  to  the 
open  access  daily  trip  limit  fishery  for 
sablefish  matched  the  changes  to  the 
limited  entry  daily  trip  limit  fishery  for 
the  rest  of  the  year:  the  2-month  limit 
for  the  September-October  period  was 
increased  to  2,700  lb  (1.225  kg),  and  the 
months  of  November  and  December 
were  split  into  two  separate  month-long 
cumulative  limit  periods,  each  with  a 
cumulative  hmit  of  1.500  lb  (680  kg). 
Open  access  nontrawl  fisheries  for 
sablefish  south  of  36°  N.  lat.  were 
managed  under  a  350  lb  (159  kg)  daily 
trip  limit  with  no  monthly  cumulative 
limit  throughout  1998.  In  1999.  open 
access  fisheries  north  and  south  of  36° 
N.  lat.  will  continue  to  be  managed  as 
daily  trip  limit  fisheries.  North  of  36°  N. 
lat..  there  will  be  a  300  lb  (136  kg)  daily 
trip  limit  and  a  2-month  cumulative 
hmit  of  1.800  lb  (816  kg).  South  of  36° 
N.  lat..  the  350  lb  (159  kg)  daily  trip 
limit  with  no  monthly  cumulative  limit 
will  remain  in  effect. 

Whiting.  Landings  projections 
indicate  that  the  1998  whiting  fisheries 
catches  will  be  very  clcse  to  the  whiting 
OY  of  232,000  mt:  87,54i)  mt  by  the 
shore-based  fleet;  70,364  mt  by  the 
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catcher/processing  sector;  50,086  mt  Ijy 
the  non-tribal  mpthership  sector,  and 
about  25,000  mt'by  the  Makah  tribal 
fishery.  The  lO.OOO-lb  (4,536-kg)  U-ip 
limit  for  whiting  taken  before  and  after 
the  regular  whit:  ng  season  and  inside 
the  lOO-fathom  (183-ni)  contour  in  the 
Eureka  subarea  (40°30'^3"'00'  N.  lat.) 
continues  in  effact  in  1999.  Additional 
regulations,  inclpding  the  percentages 
used  to  allocate  whiting  among  non- 
tribal  sectors  (42  percent  to  the  shore- 
based  sector,  24  percent  to  the 
mothership  sector,  and  34  percent  to 
catcher/processors),  are  found  at  50  CFR 
660.323(a)(4).  Proposals  for  the  tribal 
allocation  of  whiting  are  discussed 
elsewhere  in  thi$  Federal  Register  issue 
and  final  allocations  will  be  calculated 
after  the  final  ABC  OY.  and  tribal 
allocations  are  recommended  at  the 
Council's  March  1999  meeting. 

Whiting  seasons.  The  opening  dates  of 
the  1999  primary  seasons  for  whiting 
are  the  same  as  in  1998,  and  are 
announced  in  this  document  at 
paragraph  IV.B.(5)(b).  The  catcher/ 
processor  sector  and  the  mothership 
sector  fisheries  will  begin  on  May  15; 
and  the  shore-b^sed  sector  will  begin  on 
April  1,  betweeii  42''-40''30'  N.  lat.,  on 
April  15  south  ctf  40''30'  N.  lat..  and  on 
June  15  north  0^42"  N.  lat. 

Lingcod 

The  1998  HG  for  lingcod  was  severely 
reduced  from  previous  years'  levels  to 
838  mt.  During  (poimcil  activities  to  set 
1998  cumulative  limits,  the  U.S. 
industry  disagreed  as  to  whether  the 
lingcod  reduction  should  or  could  fall 
equally  on  both  icommercial  and 
recreational  sectors.  The  1998 
management  measures  were  intended  to 
divide  the  HG  almost  equally  between 
the  commercial  fend  recreational  sectors, 
which  resulted  ijn  a  proportionately 
larger  decrease  bver  past  years'  catch  for 
the  commercial  ^shery.  To 
accommodate  the  reduced  amount  of 
lingcod  available  to  the  commercial 
sector  in  1998,  the  2-month  cumulative 
trip  limit  for  linftcod  in  1998  was  1,000 
lb  (454  kg).  Thia^limit  was  in  place 
throughout  199^,  although  it  was 
modified  to  a  mj>nthly  cumulative  limit 
of  500  lb  (227  k^)  on  September  1  (63 
FR  45966,  August  28,  1998). 

The  open  access  lingcod  2-month 
cumulative  limi|  was  1 ,000  lb  (454  kg) 
until  July  1,  wh^n  it  was  modified  to 
accoimt  for  unusually  rapid  harvest 
rates  to  250  lb  (il3  kg)  for  the  month  of 
July,  and  to  a  prphibition  against  all 
open  access  Ungcod  landings  beginning 
August  1  (63  FR  36612,  July  7,  1998). 
Throughout  the  jyear,  lingcod  smaller 
than  24  inches  (01  cm)  could  not  be 
landed  in  the  cctnmercial  or 


recreational  fisheries  except  for  100- lb 
(45-kg]  per  trip  for  limited  entry  trawl- 
caught  lingcod.  which  allowed  dead  fish 
to  be  landed.  This  increase  from  22 
inches  (56  cm)  in  1997  to  24  inches  (61 
cm)  in  1998  in  the  size  Umit,  along  with 
a  reduction  in  the  recreational  bag  limit 
off  California  from  five  to  three  lingcod 
was  expected  to  reduce  recreational 
lingcod  harvest.  Reducing  the  California 
lingcod  bag  limit  brought  that  state's  bag 
limit  down  to  a  level  consistent  with 
bag  limits  off  Washington  and  Oregon. 

hi  1999.  the  landed  catch  objective  for 
lingcod  is  again  reduced,  from  838  mt 
in  1998  to  666  mt  in  1999. 
corresponding  to  a  total  catch  OY  of  730 
mt.  Lingcod  populations  are  estimated 
to  be  at  9  percent  of  the  unfished 
biomass  level,  which  means  that  the 
stock  is  overfished.  Although  this  is  an 
extremely  low  biomass  level,  lingcod 
have  responded  well  to  stock  rebuilding 
efforts  for  critically  depressed  stocks  in 
Puget  Sound  and  elsewhere,  thus 
managers  are  optimistic  about  stock 
rebuilding  for  Pacific  waters.  The 
Council's  management 
recommendations  for  1999  were  based 
on  a  desire  to  continue  the  1998  policy 
of  discouraging  targeting  while  allowing 
some  retention  of  incidentally-caught 
lingcod.  Thus,  the  Council 
recommended  continuing  the  restrictive 
1998  commercial  management  measures 
of  500  lb  (227  kg)  per  month  into  1999. 
For  1999,  the  Council  concentrated  on 
spreading  the  open  access  lingcod  catch 
throughout  the  year,  and  on  reducing 
recreational  lingcod  landings. 

The  Coimcil  discussed  several 
different  management  measures, 
including  closing  Ungcod  fisheries 
during  the  December-March  period 
when  male  lingcod  are  guarding  nests  of 
lingcod  eggs,  and  setting  a  maximum 
size  for  Ungcod  retention  of  34  inches 
(86  cm)  to  protect  the  largest  and  most 
fecund  females.  However,  during  its 
deUberations  and  from  pubUc 
testimony,  the  Coimcil  determined  that 
there  are  few  fish  caught  that  are  larger 
than  34  inches  (86  cm),  thus  setting  a 
maximum  size  for  Ungcod  would  have 
been  an  empty  gesture  in  stock 
rebuilding  efforts.  During  Council 
discussions  on  a  shortened  lingcod 
season,  it  became  clear  that  Washington 
and  Oregon  fisheries  rarely  target 
lingcod  during  the  winter  months, 
primarily  because  weather  conditions 
preclude  a  winter  recreational  fishery 
and  hamper  commercial  fishing  from 
many  of  the  smaller  vessels  in  the  fleet. 
Southern  California  recreational 
fisheries  do  target  lingcod  in  the  winter 
months,  and  a  complete  closure  of 
recreational  Ungcod  landings  for 
December-March  would  have  a  dramatic 


negative  economic  impact  on  Southern 
CaUfomia  recreational  fisheries.  After 
much  discussion,  the  Council   . 
recommended  a  coastwide  two  fish  bag 
limit  for  all  recreational  fisheries,  which 
is  expected  to  lower  the  recreational 
Ungcod  take  fi^m  438  mt  in  1998  to  310 
mt  in  1999.  Commercial  open  access 
lingcod  landings  will  be  curtailed  to  an 
8-month  season  of  April  1-November  30 
to  allow  a  250  lb  (113  kg)  per  month 
cumulative  Umit  during  the  months 
when  most  open  access  fishers  would  be 
catching  lingcod.  (The  Council  expected 
that  if  the  open  access  fisheries  had  12 
months  to  land  lingcod,  the  monthly 
cumulative  lingcod  limit  would  have 
been  150  lb  (68  kg).)  Unless  modified 
inseason,  the  1999  limited  entry  lingcod 
cumulative  trip  limits  in  the  new  three- 
phase  management  system  will  be: 
1,500  lb  (680  kg)  in  January-March; 
1 ,000  lb  (454  kg]  in  each  2-month  period 
of  April-May,  June-July,  and  August- 
September;  and  500  lb  (227  kg)  in  each 
month  for  October,  November,  and 
December.  As  in  1998.  limited  entry 
trawl  vessels  may  land  up  to  100  lb  (45 
kg)  per  trip  of  Ungcod  smaller  than  24 
inches  (61  cm)  total  length  (TL) 

Black  Rockfish 

Black  rockfish  off  the  State  of 
Washington  continue  to  be  managed 
under  the  regulations  at  50  CFR 
660.323(a)(1)  for  non-tribal  limited  entry 
and  open  access  fisheries.  The  State  of 
Oregon  implements  trip  limits  for  black 
rockfish  off  the  Oregon  coast.  In 
addition,  black  rockfish  harvests  are 
counted  toward  overall  Sebastes 
cumulative  limits. 

Operating  in  Both  Limited  Entry  and 
Open  Access  Fisheries  Vessels  using 
open  access  gear  are  subject  to  the 
management  measures  for  the  open 
access  fishery,  regardless  of  whether  the 
vessel  has  a  valid  limited  entry  permit 
endorsed  for  any  other  gear. 

A  vessel  that  operates  in  both  the 
open  access  and  limited  entry  fisheries 
is  not  entitled  to  two  separate  trip  limits 
for  the  same  species.  Fish  caught  with 
open  access  gear  will  also  be  counted 
toward  the  limited  entry  trip  limit.  For 
example:  In  January,  a  trawl  vessel 
catches  13,000  lb  (5,897  kg)  of  sablefish 
in  the  Umited  entry  fishery,  and  in  the 
same  month  catches  300  lb  (136  kg)  of 
sablefish  with  shrimp  trawl  (open 
access)  gear,  for  a  total  of  13,300  lb 
(6,033  kg)  of  sablefish.  Because  the  open 
access  landings  are  coimted  toward  that 
vessel's  limited  entry  limit,  the  vessel 
would  have  exceeded  its  limited  entry, 
cimiulative  limit  of  13.000  lb  (5.897  kg) 
for  the  first  fishing  phase,  January  1 
through  March  31, 1999. 
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Operating  in  Areas  with  Different  Trip 
Limits. 

Trip  limits  may  differ  for  a  species  or 
species  complex  at  different  locations 
on  the  coast.  Unless  otherwise  stated  (as 
for  black  rockfish  or  for  species  with 
daily  trip  limits),  the  cross-over 
provisions  at  paragraph  IV. A. (12)  apply. 
In  general,  a  vessel  fishing  for 
groundBsh  in  a  more  restrictive  area  is 
subject  to  the  more  restrictive  limit  for 
the  duration  of  that  trip  limit  period. 

Changes  to  Trip  Limits;  Closures 

Unless  otherwise  stated  (as  for  the 
nontrawl  sablefish  regular  season;  see 
50  CFR  660.323(a)(2)),  a  vessel  must 
have  initiated  offloading  its  catch  before 
the  fishery  is  closed  or  before  a  more 
restrictive  trip  limit  becomes  effective. 
As  in  the  past,  all  fish  on  board  the 
vessel  when  offloading  begins  are 
counted  toward  the  landing  limits  (See 
50  CFR  660.302  for  the  definition  of 
"landing"). 

Designated  Species  B  Permits 

Designated  species  B  permits  may  be 
issued  if  the  hmited  entry  fleet  will  not 
fully  utilize  the  OY  for  Pacific  whiting, 
shortbelly  rockfish,  or  jack  mackerel 
north  of  39"  N.  lat.  The  limited  entry 
fleet  has  requested  the  full  use  of  these 
species  in  1999.  In  addition,  since  no 
applications  were  received  before  the 
November  1  deadline,  NMFS  does  not 
expect  to  issue  Designated  Species  B 
permits  in  1999. 

Recreational  Fishing 

Bag  limits  for  rockfish  remain  the 
same  in  1999  as  in  1998:  in  California, 
no  more  than  15  rockfish  per  day,  of 
which  no  more  than  3  may  be  bocaccio; 
in  Oregon,  15  rockfish  per  day,  of  which 
no  more  than  10  may  be  black  rockfish; 
and  in  Washington,  10  rockfish  per  day. 
The  lingcod  daily  bag  limit  is  reduced 
for  all  states  from  3  to  2  fish,  but  the 
lingcod  size  limit  remains  at  24  inches 
(61  cm)  TL. 

IV.  NNfFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  1999, 
including  those  that  are  the  same  as  in 
1998. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  1999 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 


amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  explained 
below. 

(a)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  weight,  or  by 
percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximimi 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  two  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips. 

(i)  Limited  entry  fishery.  Unless 
otherwise  specified,  cumulative  trip 
limits  in  the  limited  entry  fishery  are 
appUed  over  the  course  of  the  year  in  3 
separate  phases  that  differ  by  length  of 
the  cumulative  trip  limit  period.  The 
cumulative  trip  limit  may  be  taken  at 
any  time  within  the  applicable 
cumulative  trip  limit  period.  All 
cumulative  trip  limit  periods  start  at 
0001  hours,  local  time,  on  the  specified 
beginning  date.  (The  60:40  provisions  in 
effect  in  1998  that  limited  a  vessel  to  no 
more  than  60  percent  of  its  2-month 
cimiulative  trip  limit  in  any  2  of  the  2 
months  in  the  period  no  longer  apply.) 
The  choice  of  platoon  (see  paragraph  D) 
applies  throughout  the  year. 

(A)  The  phases  and  cumulative  trip 
limit  periods  for  1999  are  as  follows: 

(1)  In  phase  1,  the  cumulative  trip 
limits  apply  to  a  single  3-month  period, 
from  January  1-March  31,  1999. 

(2)  In  phase  2,  the  cimiulative  trip 
hmits  apply  to  the  following  2-month 
periods:  April  1-May  31, 1999;  June  1- 
July  31, 1999;  August  1-September  30, 
1999. 

(3)  In  phase  3,  the  cumulative  trip 
limits  apply  to  the  following  1 -month 
periods:  October  1-31,  1999;  November 
1-30, 1999;  December  1-31,  1999. 

(B)  Exceptions.  These  cumulative  trip 
limit  periods  do  not  apply  to  sablefish 
taken  with  nontrawl  gear.  Pacific 
whiting,  Pacific  ocean  perch,  or 
bocaccio.  Pacific  ocean  perch  and 
bocaccio  are  managed  under  1 -month 
cumulative  limit  periods,  which  are 
identical  to  the  1 -month  cumulative 
limit  periods  defined  for  the  open 


access  fishery  at  paragraph  A(l)(c)(ii), 
below. 

(C)  Permit  transfers.  For  the  purposes 
of  the  restriction  that  limited  entry 
permit  transfers  are  to  take  effect  only 
on  the  first  day  of  a  major  cumulative 
limit  period  (50  CFR  §  660.333(c)(1)), 
those  days  in  1999  are  January  1,  April 
1,  June  1,  August  1,  October  1. 
November  1,  and  December  1. 

(D)  Platooning — limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  unless 
the  "B"  platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  l)eginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(1)  For  a  vessel  in  the  "B"  platoon, 
cimiulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours, 
local  time,  and  end  on  the  15th  of  the 
month.  Therefore,  the  management 
measures  announced  herein  that  are 
effective  on  January  1,  1999,  for  the  "A" 
platoon  will  be  effective  on  January  16. 
1999,  for  the  "B"  platoon.  The  effective 
date  of  any  inseason  changes  to  the 
cumulative  trip  limits  also  will  be 
delayed  for  2  weeks  for  the  "B"  platoon, 
unless  otherwise  specified. 

(2)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1, 1999,  through  January  15, 1999. 

(5)  Special  provisions  will  be  made 
for  "B"  platoon  vessels  later  in  the  year 
so  that  the  amount  of  fish  made 
available  in  1999  to  both  "A"  and  "B" 
vessels  is  the  same.  (For  example,  a 
vessel  in  the  "B"  platoon  could  have  the 
same  cumulative  trip  limit  for  the  final 
period  as  a  vessel  in  the  "A"  platoon, 
but  the  final  p>eriod  may  be  2  weeks 
shorter,  so  that  both  fishing  periods  end 
on  December  31.  1999.  Alternatively, 
the  "B"  platoon  may  have  6  weeks  to 
take  the  cumulative  limits  from  the  final 
2  cumulative  limit  periods.) 

(ii)  Open  access  fishery.  Unless 
otherwise  specified  (as  for  sablefish 
north  of  36"  N.  lat.).  cumulative  trip 
limits  in  the  open  access  fishery  apply 
to  1-month  periods  in  1999,  as  follows: 
January  1-31.  February  1-28.  March  1- 
31.  April  1-30.  May  1-31.  June  1-30, 
July  1-31,  August  1-31.  September  1- 
30.  October  1-31.  November  1-30. 
December  1-31. 

(2)  Unless  the  fishery  is  closed,  a 
vessel  that  has  landed  its  cumulative, 
daily,  or  weekly  limit  may  continue  to 
fish  on  the  limit  for  the  next  legal 
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period,  so  longjas  no  Gsh  (including,  but 
not  limited  to,  groundfish  with  no  trip 
limits,  shrimp, iprawns,  or  other 
nongroundfish  species  or  shellfish)  etre 
landed  (offloaded)  until  the  next  legal 
period.  As  stated  at  50  CFR  660.302  (in 
the  definition  of  "landing"),  once 
offloading  of  aay  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing. 

(3)  All  weigb^ts  are  round  weights  or 
round-weight  aquivalents  unless 
otherwise  specified. 

(4)  PercentagjBS  are  based  on  round 
weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board.  I 

(5)  "Legal  fisfi"  means  fish  legally 
taken  and  retained,  possessed,  or  landed 
in  accordance  with  the  provisions  of  50 
CFR  part  660,  tne  Magnuson-Stevens 
Act,  any  notice!  issued  under  part  660, 
and  any  other  oegulation  promulgated  or 
permit  issued  i|nder  the  Magnuson- 
Stevens  Act.     i 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  longest  measurement  of  the 
fish  without  miitilation  of  the  fish  or  the 
use  of  force  to  Extend  the  length  of  the 
fish.  No  fish  with  a  size  limit  may  be 
retained  if  it  is  on  such  condition  that  its 
length  has  beea  extended  or  cannot  be 
determined  by  these  methods. 

(a)  For  a  whale  fish,  total  length  is 
measured  froni  the  Up  of  the  snout 
(mouth  closed  I  to  the  tip  of  the  tail  in 
a  natural,  relaxed  position. 

(b)  For  a  fish  with  the  head  removed 
("headed"),  the  length  is  measured  from 
the  origin  of  the  first  dorsal  fin  (where 
the  front  dorsaj  fin  meets  the  dorsal 
surface  of  the  body  closest  to  the  head) 
to  the  tip  of  the  upper  lobe  of  the  tail; 
the  dorsal  fin  apd  tail  must  be  left 
intact.  ; 

(7)  "Closure,!'  when  referring  to 
closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (Sefe  50  CFR  660.302.) 
Unless  otherwise  annoimced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  (Note: 
Special  provisions  are  made  for  an  at- 
sea  closure  at  the  end  of  the  regular 
season  for  the  $ablefish  limited  entry 
fishery^  See  50  CFR  660.323(a)(2).l 

(8)  The  fishery  management  area  for 
these  species  i$  the  FEZ  off  the  coasts 
of  Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  th^  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boimdary  betwfeen  the  United  States 


and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore,  or  landed 
in,  Washington,  Oregon,  or  California 
are  presumed  to  have  been  taken  and 
retained  from  the  FEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Inseason  changes  to  trip  limits  are 
announced  in  the  Federal  Register. 
Most  trip  and  bag  limits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  Information  concerning 
changes  to  trip  limits  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register. 
Once  a  change  is  effective,  it  is  illegal 

to  take  and  retain,  possess,  or  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means,  unless  otherwise 
announced  in  the  Federal  Register, 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip 
limit  takes  effect. 

(10)  It  is  imlawful  for  any  person  to 
take  and  retain,  possess,  or  land 
groundfish  in  excess  of  the  landing  limit 
for  the  open  access  fishery  without 
having  a  valid  limited  entry  permit  for 
the  vessel  affixed  with  a  gear 
endorsement  for  the  gear  used  to  catch 
the  fish  (50  CFR  660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  Fish 
caught  with  open  access  gear  will  also 
be  counted  toward  the  limited  entry  trip 
limit. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 
species  complex  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cimiulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  complex. 
They  do  not  apply  to  species  that  are 
subject  only  to  daily  trip  limits,  or  to  the 
trip  limits  for  black  rockfish  off  the  State 
of  Washington  (see  50  CFR 
660.323(a)(1)).  In  1999,  the  cumulative 
trip  limit  periods  for  the  limited  entry 
fishery  are  specified  in  paragraph 
A(l)(c)(i)(A),  and  the  cumulative  trip 
limit  period  for  the  open  access  fishery 
is  1  calendar  month,  unless  otherwise 
specified  (see  paragraph  A(l](c)(ii)). 


(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area.  If  a  vessel  takes  and 
retains  any  species  of  groundfish  in  an 
area  where  a  more  restrictive  trip  limit 
applies,  before  fishing  in  an  area  where 
a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  species  (or  species 
complex)  in  an  area  where  a  higher  trip 
limit  (or  no  trip  limit)  applies,  and  takes 
and  retains,  possesses  or  lands  the  same 
species  (or  species  complex)  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  that  trip 
limit  period. 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  harvest  guideline,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
harvest  guideline,  or  quota  appUed." 
This  provision  applies  to  both  the  « 
limited  entry  and  open  access  fisheries. 
(See  50  CFR  660.306(h),  effective  July 
27,  1998.) 

(14)  Exempted  fisheries.  U.S.  vessels 
operating  under  an  exempted  (formerly 
experimental)  fishing  permit  issued 
under  50  CFR  part  600  also  are  subject 
to  these  restrictions,  unless  otherwise 
provided  in  the  permit. 

(15)  Paragraphs  IV.B.  through  IV.C. 
pertain  to  the  commercial  groundfish 
fishery,  but  not  to  Washington  coastal 
tribal  fisheries,  which  are  described  in 
paragraph  V.  The  provisions  in 
paragraphs  IV.B.  through  IV.C.  that  are 
not  covered  under  the  headings  "limited 
entry"  or  "open  access"  apply  to  all 
vessels  in  the  commercial  fishery  that 
take  and  retain  groundfish,  unless 
otherwise  stated.  Paragraph  IV.D. 
pertains  to  the  recreational  fishery. 

(16)  Commonly  used  geographical 
coordinates. 

(a)  Cape  Falcon,  OR— 45''46'  N.  lat. 

(b)  Cape  Lookout,  OR— 45'»20'15"  N. 
lat. 

(c)  Cape  Blanco,  OR— 42»50'  N.  lat. 

(d)  Cape  Mendocino,  CA— 40''30'  N. 
lat. 

(e)  Point  Arena,  CA— 38''57'30"  N.  lat. 

(f)  Point  Conception,  CA— 34"'27'  N. 
lat. 

(g)  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304): 
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(i)  Vancouver — U.S.-Canada  border  to 
47*'30'  N.  lat. 

(ii)  Columbia-^7''30'  to  43''00'  N.  lat. 

(ill)  Eureka— 43''00'  to  40''30'  N.  lat. 

(iv)  Monterey— 40''30'  to  36''00'  N.  lat 

(v)  Conception— 36»00'  N.  lat.  to  the 
U.S.-Mexico  border. 


B.  Limited  Entry  Fishery 

As  described  in  paragraph 
rV.A.(lKc)(i),  all  species  landed  in 
limited  entry  Hsheries  except  for 
sablefish  taken  with  nontrawl  gear, 
whiting,  Pacific  ocean  perch,  and 
bocaccio  will  be  managed  under  a 
phased,  cumulative  trip  limit  system. 

Table  2.— Widow  Rockfish 


Cumulative  limits  for  each  species  in 
each  phase  are  provided  in  tables  below 
and  may  be  changed  during  the  year. 

(1)  Widow  rockfish  (commonly  called 
brownies).  The  cumulative  trip  limit  for 
widow  rockfish  is  as  follows,  unless 
otherwise  announced  in  the  Federal 
Register: 


Fishing  phase 


Cumulative  trip  limit  periods 


Cumulative 

Length  of  cumu- 

trip limit  (in 

lative  trip  limit 

pounds) 

period 

70,000 

3  rTX)nths 

31,752  kg 

16.000 

2  months 

16.000 

2  nx)nths 

16.000 

2  monttis 

7,257  kg 

30,000 

1  month 

30,000 

1  month 

30,000 

1  month 

13,608  kg 

I Jan  1-Mar  31 


II Apr  1-May  31  . 

June  1-July  31 
Aug1-Sept30 


III 


Oct  1-31 
Nov  1-30 
Dec  1-31 


(2)  Sebastes  Complex  (including 
Bocaccio,  Yellowtail,  and  Canary 
Rockfish). 

(a)  General.  Sebastes  complex  means 
all  rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  [Sebastes  alutus), 
widow  rockfish  (S.  entomelas), 
shortbelly  rockfish  (S.  jordani], 
Sebastolobus  spp.  (also  called 
thomyheads,  idiots,  or  channel 
rockfish),  and  chilipepper  (Sebastes 
goodei)  south  of  Cape  Mendocino,  and 
splitnose  rockfish  (S.  diploproa)  south 
of  Cape  Mendocino.  Yellowtail  rockfish 
(S.  flavidus)  are  commonly  called 
greenies.  Bocaccio  (S.  paucispinis)  are 


commonly  called  rock  salmon.  Canary 
rockfish  (S.  pinniger)  are  commonly 
called  orange  rockfish.  Splitnose 
rockfish  are  commonly  called  rosefish. 
This  definition  also  applies  for  the  open 
access  fishery.  In  areas  where  certain 
species  are  not  abundant,  they  are 
included  in  the  "other  rockfish"  or 
"remaining  rockfish"  categories  in  Table 
1.  to  this  document,  and  they  are 
constrained  by  the  overall  trip  limits  for 
the  Sebastes  complex.  These  species  are 
yellowtail  in  the  Eureka-Monterey- 
Conception  area,  and  bocaccio, 
chilipepper,  and  splitnose  rockfish  m 
the  Vancouver-Columbia  area. 


(b)  Trip  limits  for  the  Sebastes 
complex.  Harvest  of  all  Sebastes 
complex  species  (except  bocaccio), 
including  those  species  with  their  own 
cumulative  limits  (yellowtail  rockfish, 
canary  rockfish,  bocaccio),  count  toward 
the  overall  applicable  Sebastes 
cumulative  limits  for  the  areas  north 
and  south  of  Cape  Mendocino. 

(i)  Trip  limits  for  the  Sebastes 
complex  except  bocaccio.  The 
cumulative  trip  limits  for  the  Sebastes 
complex  and  its  component  species  are 
as  follows,  unless  otherwise  announced 
in  the  Federal  Register: 


Table  3.— Sebastes  Complex  and  its  Component  Species 

[Except  txx:accio] 


Cumulative  trip  limits  (in  pourxte) 


Phase 


Cumulative  trip  limit  periods 


SelMStes  complex  (north  and 
south  of  Cape  Mendoano) 

North                 South 

Yeltowtail 

rockfish' 

(north  of  Cape 

Mendocino) 

Canary  rock- 
fish' 
(coastwide) 

Length  of  cumu- 
lative trip  limit 
period 

24.000 

13.000 

15,000 

9,000 

3  monttis. 

(10,886  kg) 

(5,897  kg) 

(6,804  kg) 

(4,082  kg) 

25,000 

6,500 

13,000 

9.000 

2  nxKiths. 

25,000 

6.500 

13,000 

9,000 

2  months. 

25,000 

6.500 

13,000 

9,000 

2  fTXXTthS. 

(11,340  kg) 

(2,948  kg) 

(5.897  kg) 

(4,082  kg) 

10,000 

5,000 

5,000 

3,000 

1  month. 

10,000 

5,000 

5,000 

3.000 

1  month. 

10,000 

5,000 

5,000 

3,000 

1  month. 

(4,536  kg) 

(2,268  kg) 

(2,268  kg) 

(1.361  kg) 

I Jan.  1-Mar.  31 


II - Apr.  1-May  31  ... 

June  1-Jufy  31  ., 
Aug.  1-SepL  30 


III 


Oct  1-31  . 
Nov.  1-30 
Dec.  1-31 


'  Also  counts  toward  the  overall  Set)astes  complex  limit 


(ii)  Bocaccio  trip  limits  within  the 
Sebastes  complex.  Within  the 
cumulative  trip  limits  for  the  Sebastes 
complex  south  of  Cape  Mendocino,  no 


more  than  750  lb  (340  kg)  per  month 
may  be  bocaccio.  For  definition  of  one- 
month  trip  limit  periods,  see  preceding 
paragraph  A(l)(c)(ii). 


(3)  POP.  The  cumulative  trip  limit  for 
POP  is  4.000  lb  (1.814  kg)  per  vessel  per 
one-month  period.  For  definition  of  one- 
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month  trip  limit  periods,  see  paragraph 
A(a)(c)(ii).  aboMe. 


(4)  Chilipepper  rockfish.  The 
cumulative  trip  limit  for  chilipepper 
rockfish  south  of  Cape  Mendocino  is  as 

Table  4.— Chilipepper  rockfish 

[South  of  Cape  Mendocino] 


follows,  unless  otherwise  annoimced  in 
the  Federal  Register: 


Fishing  phase 


Cumulative  trip  limit  periods 


Cumulative 

trip  limit  (in 

pounds) 


Length  of  cumu- 
lative trip  limit 
period 


III 


Jan.  1-Mar.  31  .. 

Apr.  1-May  31  .. 
June  1-Juiy  31  .. 
Aug.  1-Sept.  30 

Oct  1-31  

Nov.  1-30 

Dea  1-31  


45.000 

20.412  kg 

25.000 

25.000 

25.000 

11,340  kg 

18.000 

18.000 

18.000 

8.165  kg 


3  months. 

2  months. 
2  months. 
2  months. 

1  month. 
1  month. 
1  month. 


(5)  Splitnose^ckfish.  The  ciimulative 
trip  limit  for  splitnose  rockfish  south  of 
Cape  Mendocido  is  as  follows,  unless 


otherwise  announced  in  the  Federal 
Register: 


Table  5.— Splitnose  Rockfish  (Rosefish) 

[South  of  Cape  Mendocino) 


Fishing  phase 


Cumulative  trip  limit  periods 


Cumulative 
trip  limit 


Length  of  cumu- 
lative trip  limit 
period 


III 


Jan  1-Mar  31  

Apr  1-May  31  , 

June  1 -July  31 

Aug  1-Sept  30 .\... 

Oct  1-31  , 

Nov  1'-30 •..«.M— •••. 

Dec  1-31 


32.000 
14.515  kg 
19,000 
19,000 
19.000 
10,000 
10.000 
10.000 
4.536  kg 


3  monttis. 


months. 

months. 

months. 

month. 

month. 


1  month. 


(6)  Sablefish  find  the  DTS  complex 
(Dover  sole,  thomyheads,  and  trawl- 
caught  sablefish). 

(a)  199S  Sablefish  Management  goal. 
The  limited  entry  sablefish  fishery  will 
be  managed  to  achieve  the  1999 
commercial  OVs  of  7.127  mt  north  of 
36"  N.  lat.  and  425  mt  south  of  36»  N. 
lat.  I 

(b)  Gear  allocations.  After  subtracting 
the  tribal-impo$ed  catch  limit  and  the 
op)en  access  allocation  from  the  OY  for 
sablefish  north  of  36"  N.  lat..  the 


remainder  is  al 


ocated  58  percent  to  the 


trawl  fishery  and  42  percent  to  the 
nontrawl  fishery. 

[Note.— The  1999  ABC  for  sablefish  north 
of  36°  N.  lat.  is  9,692  mt.  The  trawl  allocation 
is  3,475  mt  and  the  nontrawl  allocation  is 
2,516  mt.  See  footnote  e/  of  Table  1  to  this 
docvunent.] 

(c)  Limited  entry  trip  and  size  limits 
for  the  DTS  complex.  "DTS  complex" 
means  Dover  sole  [Microstomus 
pacificus),  thomyheads  [Sebastolobus 
spp.),  and  trawl-caught  sablefish 
(Anoplopoma  fimbria).  Sablefish  are 

TABLE  6.— TDS  Complex 

[Coastwide] 


also  called  blackcod.  Thomyheads  are 
also  called  idiots,  channel  rockfish,  or 
hardheads,  and  include  2  species: 
Shortspine  thomyheads  (S.  alascanus) 
and  longspine  thomyheads  (S.  altivelis). 
These  provisions  apply  to  Dover  sole 
and  thomyheads  caught  with  any 
limited  entry  gear  and  to  sablefish 
caught  with  limited  entry  trawl  gear. 
The  cuimulative  trip  limits  for  the  DTS 
complex  are  as  follows,  unless 
otherwise  announced  in  the  Federal 
Register: 


Phase 


Cumulative  trip  limit  periods 


Cumulative  Trip  Limits  (in  pourxjs) 


Dover  sole  cumulative 
trip  limit 


Longspine 

thorny  head 

cumulative  trip 

limit 


Shortspine 

thomyhead 

cumulative  trip 

limit 


Trawl-caught 
sat)lefish  ^  cu- 
mulative trip 
limit 


Length  of  cumu- 
lative trip  limit 
period 


Jan  ^*■Mar  31 


70.000  

(31.752  kg) 


12.000 
(5.443  kg) 


3.000 

(1.361  kg) 


13,000 
(5.897  kg) 


3  months 
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Table  6.— TDS  Complex— Continued 

(Coastwkje] 


Phase 


Cumulative  trip  limit  periods 


Cumulative  Trip  Limits  (in  pounds) 


Dover  sole  cumulative 
trip  limit 


Longspine 

ttiornyhead 

cumulative  trip 

limit 


Shortspine 

thomyhead 

cumulative  trip 

limit 


Trawl-caught 
sat)lefish'  cu- 
mulative trip 
limit 


Length  of  cumu- 
lative trip  limit 
period 


III 


Apr1-May31  . 
June  1-July  31 
Aug  1-Sept  30  . 


Oct  1-31 
Nov  1-30 
Dec1-31 


20,000  

20,000  

20,000  

(9,072  kg) 

22,000  

22,000  

22.000  

(9,979  kg) 


8.000 
8,000 
8,000 

(3,629  kg) 
4,000 
4,000 
4,000 

(1.814  kg) 


2,000 
2,000 
2,000 

(907  kg) 
1,000 
1,000 
1.000 

(454  kg) 


10,000 

10,000 

10,000 

(4,536  kg) 

6,000 

6,000 

6.000 

(2.722  kg) 


2  months. 
2  monttns. 
2  months. 

1  month 
1  month 
1  nx)nth 


^  At  ariy  time  of  year  unless  otheoArise  announced,  no  more  than  500  lb  (227  kg)  per  trip  may  be  trawl-caught  sat)lefish  snruJIer  ttian  22  inches 
(56  cm)  TL.  (See  paragraph  IV.A.(6)  regarding  length  nwasurement.) 


(d)  Nontrawl  trip  and  size  limits.  To 
take,  retain,  possess,  or  land  sablefish 
during  the  regular,  or  mop-up  season  for 
the  nontrawl  limited  entry  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  boUi  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  See  50  CFR 
663.23(a)(2)(i).  A  sablefish  endorsement 
is  not  required  to  participate  in  the 
limited  entry  daily  trip  limit  fishery. 

(i)  Regular  and  mop-up  seasons. 
Starting  and  ending  dates  for  the  regular 
and  mop-up  seasons  (see  50  CFR 
§  660.323(a)(2))  will  be  annoimced 
inseason. 

(ii)  Daily  trip  limit— {A)  North  ofSff' 
N.  lot.  The  daily  trip  limit,  which 
applies  to  sablefish  of  any  size,  is  in 
effect  north  of  36"  N.  lat.  until  the 
closed  periods  before  or  after  the  regular 
season  as  specified  at  50  CFR 
660.323(a)(2),  between  the  end  of  the 
regular  season  and  the  beginning  of  the 
mop-up  season,  and  after  the  mop-up 
season.  The  daily  trip  limit  for  sablefish 
taken  and  {«tained  with  nontrawl  gear 
north  of  36"*00'  N.  lat.  is  300  lb  (136  kg), 
which  coimts  toward  a  cumulative  trip 
limit  of  2,400  lb  (1,089  kg)  per  2-month 
period  except  during  the  regular  and 
mop-up  seasons.  The  2-month  periods 
in  1999  are:  January  1-February  28; 
March  1 -April  30;  May  1-June  30;  July 
1-August  31;  September  l-October  31; 
November  1-December  31. 

(B)  South  ofSff'  N.  lat.  The  daily  trip 
limit  for  sablefish  taken  and  retained 
with  nontrawl  gear  south  of  36°  N.  lat. 
is  either  (1)  350  lb  (159  kg)  with  no 
oimulative  limit  on  the  amount  of 


sablefish  that  may  be  retained  in  a 
month;  or  (2)  one  landing  of  sablefish 
per  week  above  350  lb  (159  kg)  but  not 
to  exceed  1,050  lb  (476  kg).  A  week  is 
7  consecutive  days,  from  0001  hours 
local  time  Sunday  through  2400  hours 
local  time  Saturday. 

(iii)  Limit  on  small  fish.  During  the 
"regular"  and  "mop-up"  seasons,  there 
is  a  trip  limit  in  effect  for  sablefish 
smaller  than  22  inches  (56  cm)  TL, 
which  may  comprise  no  more  than 
1,500  lb  (680  kg)  or  3  percent  of  all  legal 
sablefish  22  inches  (56  cm)  (TL)  or 
larger,  whichever  is  greater.  (See 
paragraph  rV.A.(6)  regarding  length 
measurement.)  This  trip  limit  counts 
toward  any  other  cumulative  trip  limit 
that  may  be  in  effect. 

(e)  Conversions.  The  following 
conversions  apply  to  both  the  limited 
entry  and  open  access  fisheries.  For 
headed  and  gutted  (eviscerated) 
sablefish: 

(i)  The  minimimi  size  limit  for  headed 
sablefish,  which  corresponds  to  22 
inches  (56  cm)  TL  for  whole  fish,  is  15.5 
inches  (39  cm). 

(ii)  The  conversion  factor  established 
by  the  state  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  Umit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  conversion  factors 
may  differ;  fishermen  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  official  conversion 
factor.) 


(7)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  50  CFR 
660.323(a)(3)  and  (a)(4). 

(a)  Allocations.  Whiting  allocations 
will  be  announced  inseason  when  the 
final  OY  is  announced. 

(b)  Seasons.  The  1999  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  1998,  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/ processor  sector — May  15; 

(ii)  Mothership  sector — May  15; 

(iii)  Shore-based  sector — June  15 
north  of  42°  N.  lat.;  April  1  between 
42°-40°30'  N.  lat.;  April  15  south  of 
40°30'  N.  lat. 

(c)  Trip  limits. 

(i)  Before  and  after  the  regular  season. 
No  more  than  10,000  lb  (4,536  kg)  of 
whiting  may  be  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip  before  and  after  the  regular 
season  for  whiting,  as  specified  at  50 
CFR  660.323(a)(3)  and  (a)(4).  This  trip 
limit  includes  any  whiting  caught 
shoreward  of  100  fathoms  (183  m)  in  the 
Eureka  area. 

(ii)  Inside  the  Eureka  100-fm  contour. 
No  more  than  10,000  lb  (4,536  kg)  of 
whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  vessel  that,  at 
any  time  during  a  fishing  trip,  fished  in 
the  fishery  management  area  shoreward 
of  the  100-fathom  (183-m)  contour  (as 
shown  on  NOAA  Charts  18580,  18600, 
and  18620)  in  the  Eureka  area. 

(8)  Lingcod.  The  cumulative  trip 
limits  for  lingcod  are  as  follows,  unless 
otherwise  announced  in  the  Federal 
Register. 
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Table  7.— Ungcoo 

[Coastwtde] 


Fiaring 


phase 


Cumulative  trip  limit  periods 


Cumulative 

trip  limits  (in 

pounds)' 


Len^h  of  cumu- 
lative trip  limit 
period 


III 


'  No  lingcod  ma^ 
inches  (61  cm).  Lei^gth 


Jan  1-Mar  31  .. 

Apr  1-f^ay  31  . 
June  l-Jiiy  31 
Aug  1-Sept  30 

Oct  1-31  

Nov  1-30 

Dec  1-31 


1,500 

680  kg 

1,000 

1,000 

1.000 

454  kg 

500 

500 

500 

227  kg 


3  months. 


months, 
months, 
months. 

month, 
month. 


1  month. 


be  smaller  than  24  inches  (61  cm)  TL,  except  for  a  100-lb  (45-kg) 
measurement  is  explained  at  paragraph  lv.A.(6). 


"per  trip"  limit  for  trawl-caught  lingcod  smaller  than  24 


(b)  Conversion  s.  The  following 


conversions  app  y  in  both  limited  entry 
and  open  access  fisheries. 

(i)  Size  conver.  uon.  For  lingcod  with 
the  head  remove  i,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  TL  for 
whole  fish.  I 

(ii)  Weight  comrersion.  The 
conversion  factor  established  by  the 
state  where  the  fjsh  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  tripl  limit.  (The  states' 
conversion  factors  may  differ,  and 
fishers  should  ccjntact  fishery 
enforcement  offi(:ials  in  the  state  where 
the  fish  will  be  linded  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  lingcod  that  ik  headed  and  gutted,  or 
only  gutted,  the  following  conversion 
factors  will  be  u^d.  To  determine  the 
round  weight,  multiply  the  processed 
weight  times  the  conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factoi  •  for  headed  and  gutted 
lingcod  is  1.5.  (Tpe  State  of  Washington 
cxirrently  uses  a  conversion  factor  of 
1.5.)  J 

(B)  Gutted,  wiih  the  head  on.  The 
conversion  factoj  for  lingcod  that  has 
only  been  guttedl  is  1 . 1 . 

(9)  Blacic  rockffsh.  The  regulations  at 
50  CFR  660.323(^)(1)  state:  "The  trip 
limit  for  black  rcjckfish  (Sebastes 
melanops)  for  coptimercial  fishing 
vessels  using  ho<>k-and-line  gear 
between  the  U.S|-Canada  border  and 
Cape  Alava  (48»()9'30"  N.  lat.)  and 
between  Destruction  Island  (47''40'00" 
N.  lat.)  and  Leadbetter  Point  (46°38'10" 
N.  lat.),  is  100  lb](45  kg)  or  30  percent, 
by  weight  of  all  ^sh  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  limits  apply  to 
Umited  entry  an4  open  access  fisheries. 
The  crossover  provisions  at  paragraphs 
IV. A.  (12)  do  not  apply.  Black  rockfish 


also  count  toward  the  overall  Sebastes 
cimiulative  limits  described  above  at 
B.2.(b). 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

Open  access  gear  used  to  take  and 
retain  groimdfish  from  a  vessel  that  does 
not  have  a  valid  permit  for  the  Pacific 
coast  groundfish  fishery  with  an 
endorsement  for  the  gear  used  to  harvest 
the  groundfish.  This  includes  longline, 
trap,  pot,  hook-and-line  (fixed  or 
mobile),  set  net  (south  of  38°  N.  lat. 
only),  and  exempted  trawl  gear  (trawls 
used  to  target  non-groundfish  species: 
pink  shrimp  or  prawns,  and,  south  of  Pt. 
Arena.  CA  (38°57'30"  N.  lat.),  CaHfomia 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to, 
and  must  not  exceed  any  trip  limit, 
fi^quency  limit,  and/or  size  limit  for  the 
open  access  fishery.  The  crossover 
provisions  at  paragraph  IV.A.(12)  that 
apply  to  the  limited  entry  fishery  apply 
to  the  open  access  fishery  as  well.  "The 
conversions  at  paragraphs  IV.B.(6)(e)  for 
sablefish  and  rV.B.(8)(b)  for  lingcod  also 
apply  to  the  open  access  fishery.  The 
cumulative  limit  periods  defined  for  the 
limited  entry  fishery  do  not  apply  to  the 
open  access  fishery. 

(1)  Rockfish.  The  following  limits  for 
rockfish  in  this  paragraph  C.(l)  apply  to 
all  open  access  gear,  including 
exempted  trawl  gear,  unless  otherwise 
specified. 

(a)  Thornyheads — (i)  North  of  Pt. 
Conception.  Thornyheads  (shortspine 
and  longspine)  may  not  be  taken  and 
retained,  possessed,  or  landed  north  of 
Pt.  Conception.  (There  is  no  exemption 
for  vessels  engaged  in  fishing  for  pink 
shrimp.] 

(ii)  South  ofPt.  Conception.  The  daily 
trip  limit  for  thornyheads  (shortspine 
and  longspine)  is  50  lb  (23  kg). 


(b)  Widow  rockfish.  The  cimiulative 
monthly  limit  for  widow  rockfish 
coastwide  is  2,000  lb  (907  kg)  per  vessel. 

(c)  POP.  The  cumulative  monthly 
limit  for  POP  coastwide  is  100  lb  (45  kg) 
per  vessel. 

(d)  Sebastes  complex — (i)  Cumulative 
monthly  limits.  The  cimiulative  monthly 
limit  for  the  Sebastes  complex  is  3,600 
lb  (1,633  kg)  per  vessel  north  of  Cape 
Mendocino,  and  2.000  lb  (907  kg)  per 
vessel  south  of  Cape  Mendocino.  Within 
the  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  1.000 
lb  (454  kg)  per  month  may  be  canary 
rockfish  coastwide,  no  more  than  2,600 
lb  (1,179  kg)  per  month  may  be 
yellowtail  rockfish  north  of  Cape 
Mendocino,  and  no  more  thein  500  lb 
(227  kg)  per  month  may  be  bocaccio 
south  of  Cape  Mendocino  (except  for 
setnet  or  tranunel  net  gear — see 
IV.C.(l)(d)(ii)  below).  (Note:  ChiUpepper 
and  splitnose  rockfishes  have  been 
removed  from  the  Sebastes  complex 
south  of  Cape  Mendocino,  and  are  no 
longer  included  in  the  Sebastes  trip 
limits  south  of  Cape  Mendocino  (see 
paragraph  rV.C.(l)(e)  and  (f)  below).) 

(ii)  Setnet  or  trammel  net  gear  (legal 
only  south  of  38"  N.  lat.),  for  sctnets  or 
trammel  nets,  the  bocaccio  monthly 
cumulative  limit  is  1.000  lb  (454  kg)  and 
counts  toward  the  Sebastes  complex 
monthly  cumulative  limit.  Bocaccio 
taken  with  setnet  or  trammel  net  also 
counts  toward  the  overall  Sebastes 
complex  limit  in  C.l.(d)(i).  [Note:  This 
open  access  limit  is  intentionally  larger 
than  the  limited  entry  limit  of  750  lb 
(340  kg)  per  month.] 

(e)  Chnipepper.  The  cumulative 
monthly  limit  for  chilipepper  south  of 
Cape  Mendocino  is  6.000  lb  (2,722  kg) 
per  vessel. 

(f)  Splitnose  rockfish  (rosefish).  The 
cumulative  monthly  limit  for  splitnose 
rockfish  south  of  Cape  Mendocino  is 
100  lb  (45  kg)  per  vessel. 
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(g)  Black  rockfish.  The  trip  limit  at  50 
CFR  660.323(a)(i)  for  black  rockfish 
caught  with  hook-and-line  gear  also 
applies  and  is  counted  toward  the 
cumulative  Sebastes  limits.  (The  black 
rockfish  limit  is  also  stated  in  paragraph 
IV.B.7.) 

(2)  Sablefish.  The  following  trip  limits 
apply  to  all  open  access  gear,  including 
exempted  trawl  gear. 

(a)  North  ofSff'Off  N.  lat.  North  of 
36°00'  N.  lat.,  the  daily  trip  limit  for 
sablefish  is  300  lb  (136  kg),  which 
counts  toward  a  cumulative  trip  limit  of 
1,800  lb  (816  kg)  per  2-month  period. 

(b)  South  ofSff'Oa  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  south  of  36''00'  N.  lat.  is  350  lb 
(159  kg). 

(3)  Lingcod.  From  January  1-March 
31, 1999.  and  from  December  1-31, 
1999,  lingcod  may  not  be  taken  and 
retained,  possessed  or  landed  by  any 
open  access  gear,  including  exempted 
trawl  gear,  coastvdde.  From  April  1- 
November  30, 1999,  the  monthly 
cimiulative  limit  for  lingcod  is  250  lb 
(113  kg)  coastwide,  which  applies  to  all 
open  access  gear,  including  exempted 
trawl  gear. 

(4)  Dover  sole.  The  monthly 
ciunulative  trip  limit  for  Dover  sole  is 
100  lb  (45  kg)  and  applies  to  all  open 
access  gear,  including  exempted  trawl 
gear. 

(5)  Pacific  whiting.  The  monthly 
cumulative  trip  limit  for  Pacific  whiting 
is  100  lb  (45  kg),  and  applies  to  all  open 
access  gear,  including  exempted  trawl 
gear. 

(6)  Groundfish  taken  by  exempted 
trawl  gear  (e.g.,  by  vessels  engaged  in 
fishing  for  pink  shrimp,  spot  and 
ridgeback  prawns,  California  halibut, 
and  sea  cucumbers) — (a)  Trip  limits.  No 
more  than  300  lb  (136  kg)  of  groundfish 
may  be  taken  per  vessel  per  fishing  trip. 
Limits  and  closures  in  paragraphs 
rV.Cd)  through  IV.C(5)  also  apply  and 
are  counted  toward  the  300  lb  (136  kg) 
groundfish  limit.  The  daily  trip  limits 
for  sablefish  (paragraph  rV.C.2)  and 
thomyheads  south  of  Pt.  Conception 
(paragraph  IV.C.l(a))  may  not  be 
multiplied  by  the  number  of  days  of  the 
fishing  trip.  The  groundfish  "per  trip" 
limit  may  not  be  multiplied  by  the 
number  of  days  in  the  fishing  trip, 
although  this  was  allowed  in  19d8. 

(b)  State  law.  These  trip  limits  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(c)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
CaUfomia  halibut  fishery  if: 


(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  in  total 
length,  unless  it  weighs  4  pounds  or 
more  in  the  round,  3  and  one-half 
pounds  or  more  dressed  with  the  head 
on,  or  3  pounds  or  more  dressed  with 
the  head  off.  Total  length  means  the 
shortest  distance  between  the  tip  of  the 
jaw  or  snout,  whichever  extends  farthest 
while  the  mouth  is  closed,  and  the  tip 
of  the  longest  lobe  of  the  tail,  measured 
while  the  halibut  is  lying  flat  in  natural 
repose,  without  resort  to  any  force  other 
than  the  swinging  or  fanning  of  the 
tail." 

(d)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cucumber  fishery  if: 

(i)  It  is  not  fishing  imder  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code  section 
8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

D.  Recreational  Fishery 

(1)  California.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  California  are:  2 
lingcod  per  day,  which  may  be  no 
smaller  than  24  inches  (61  cm)  TL;  and 
15  rockfish  per  day,  of  which  no  more 
than  3  may  be  bocaccio.  Multi-day 
limits  are  authorized  by  a  valid  permit 
issued  by  the  State  of  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  Oregon  are:  2 
lingcod  per  day,  which  may  be  no 
smaller  than  24  inches  (61  cm)  TL;  and 
15  rockfish  per  day,  of  which  no  more 
than  10  may  be  black  rockfish  [Sebastes 
melanops). 

(3)  Washington.  The  bag  limits  for 
each  person  engaged  in  recreational 
fishing  seaward  of  the  State  of 
Washington  are:  2  lingcod  per  day  no 
smaller  than  24  inches  (61  cm)  TL,  and 
10  rockfish  per  day. 


V.  Washington  Coastal  Tribal  Fisheries 

In  late  1994,  the  U.S.  government 
formally  recognized  that  the  four 
Washington  Coastal  Tribes  (Makah, 
Quileute,  Hoh,  and  Quinault)  have 
treaty  rights  to  fish  for  groundfish,  and 
concluded  that,  in  general  terms,  the 
quantification  of  those  rights  is  50 
percent  of  the  harvestable  surplus  of 
groundfish  available  in  the  tribes'  usual 
and  accustomed  (U  and  A)  fishing  areas 
(described  at  50  CFR  660.324). 

A  tribal  allocation  is  subtracted  from 
the  species  OY  before  limited  entry  and 
open  access  allocations  are  derived.  The 
treaty  tribal  fisheries  for  sablefish,  black 
rockfish,  and  whiting  are  separate 
fisheries,  not  governed  by  the  limited 
entry  or  open  access  regulations  or 
allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

The  tribal  allocation  for  black  rockfish 
is  the  same  in  1999  as  in  1998.  The 
tribal  allocation  for  sablefish  remains  at 
10  percent  of  the  landed  catch  OY  and 
is,  therefore,  increased  from  468  mt  in 

1998  to  713  mt  in  1999,  to  reflect  the 
increase  in  the  OY  and  its  landed  catch 
equivalent. 

The  proposed  alternatives  for  tribal 
allocation  for  whiting  are  discussed 
elsewhere  in  this  Federal  Register  issue. 

For  some  species  on  which  the  tribes 
have  a  modest  harvest,  no  specific 
allocation  has  been  determined.  Rather 
than  try  to  reserve  specific  allocations 
for  the  tribes,  which  may  not  be  needed 
by  the  tribes,  NMFS  is  establishing  trip 
limits  recommended  by  the  tribes  and 
the  Council  to  accommodate  modest 
tribal  fisheries.  For  lingcod,  all  tribal 
fisheries  will  be  restricted  to  300  lb  (126 
kg)  per  day.  Tribal  fisheries  are  not 
expected  to  take  more  than  1  mt  of 
lingcod  in  1999.  For  the  Sebastes 
complex  and  other  rockfish  species,  the 

1999  tribal  longline  and  trawl  fisheries 
will  operate  under  trip  and  cumulative 
limits.  Tribal  fisheries  will  operate 
under  300  lb  (136  kg)  "per  trip"  limits 
each  for  canary  rockfish  and  for 
thomyheads,  and  under  the  same  trip 
limits  as  the  limited  entry  fisheries  for 
all  other  rockfish.  A  300  lb  (136  kg) 
canary  rockfish  trip  limit  is  expected  to 
result  in  landings  of  10,000-15,000  lb 
(5-7  mt).  A  300  lb  (136  kg)  thomyhead 
limit  is  expected  to  result  in  landings  of 
8,000-10,000  lb  (3-5  mt).  Because  of  the 
small  anticipated  tribal  groundfish 
catch,  the  tribes  do  not  plan  to  reduce 
trip  limits  during  the  year,  unless  OY's 
are  achieved,  or  unless  inseason  catch 
statistics  demonstrate  th;.t  the  tribes 
have  taken  half  of  the  available  harvest 
in  the  tribal  U  and  A  fishing  areas. 


1340 


* 


Federal  Register /Vol.  64.  No.  5 /Friday,  January  8.  1999 /Rules  and  Regulations 


The  Assistant  Administrator 
announces  the  following  tribal 
allocations  for  1999,  including  those 
that  are  the  san^  as  in  1998.  Trip  limits 
for  certain  species  were  recommended 
by  the  tribes  and  the  Council  and  are 
specified  here  with  the  tribal 
allocations: 

A.  Sablefish 

The  tribal  allocation  is  713  mt,  10 
percent  of  the  QY. 

B.  Rockfish 

(1)  For  the  cohimercial  harvest  of 
black  rockfish  dff  Washington  State,  a 
HG  of:  20,000  \i  (9.072  kg)  north  of 
Cape  Alava  (48t09'30"  N.  lat.)  and 
10.000  lb  (4.538  kg)  between 
Destruction  Isliid  (47°40'00"  N.  lat.) 
and  Leadbetter  t'oint  (46°38'10"  N.  lat.). 

(2)  Thomyheids  are  subject  to  a  300 
lb  (136  kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300  lb  (136  kg)  irip 

(4)  Other  rockfish  are  subject  to  the 
same  trip  limits  as  the  limited  entry 
fishery. 

C.  Lingcod 

Lingcod  takei 
gear  are  subject 
day  trip  limit. 

Classification 

The  final  spe:ifications  and 
management  m  sasures  for  1999  are 
issued  under  the  authority  of.  and  are  in 
accordance  wit  i,  the  Magnuson-Stevens 
Act  and  50  CFF  parts  600  and  660 
subpart  G  (the  i  egulations  implementing 
the  FMP). 

Because  NMl  'S  is  not  required  by  5 
U.S.C.  553  or  any  other  law  to  publish 
a  general  notice  of  proposed  rulemaking 
for  this  action,  he  analytical 
requirements  o  the  Regulatory 
Flexibility  Act  do  not  apply. 
Consequently,  no  regulatory  flexibility 
analysis  has  bei  m  prepared. 


and  retained  with  any 
13  a  300  lb  (136  kg)  per 


Much  of  the  data  necessary  for  these 
specifications  and  management 
measures  came  from  the  current  fishing 
year.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  setting  the  initial 
specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  1999  fishing  year,  the  Assistant 
Administrator  has  determined  that  there 
is  good  cause  under  5  U.S.C.  553(b)(B) 
to  waive  prior  notice  and  opportimity 
for  public  comment  for  the 
specifications  and  management 
measures.  Amendment  4  to  the  FMP. 
implemented  on  January  1. 1991. 
recognized  these  timeliness 
considerations  and  set  up  a  system  by 
which  the  interested  public  is  notified, 
through  Federal  Register  publication 
and  Council  mailings,  of  meetings  and 
of  the  development  of  these  measures 
and  is  provided  the  opportunity  to 
comment  during  the  Council  process. 
The  public  participated  in  GMT. 
Groundfish  Advisory  Subpanel. 
Scientific  and  Statistical  Committee, 
and  Council  meetings  in  September  and 
November  1998  where  these 
recommendations  were  formulated. 
Additional  public  comments  on  the 
specifications  and  management 
measures  will  be  accepted  for  30  days 
after  publication  of  this  document  in  the 
Federal  Register.  During  this  same 
period.  NMFS  also  requests  public 
comments  on  the  preliminary  whiting 
ABC  and  OY.  and  on  the  proposals  for 
tribal  harvest  of  Pacific  whiting 
published  elsewhere  in  this  Federal 
Register  issue.  The  AA  will  consider  all 
comments  made  during  the  public 
comment  period  and  may  make 
modifications  as  appropriate. 

There  is  no  time  requirement  or  time 
burden  for  the  public  to  come  into 


compliance  with  the  harvest 
specifications  and  the  management 
measures  designed  to  achieve  those 
specifications  that  sire  announced  by 
this  rule.  As  described  above,  the 
interested  public  has  participated  in  the 
Council  process  to  formulate  these 
regulations.  The  Council  has  provided 
information  to  the  industry  on  the  above 
management  measures  and 
specifications  through  the  newsletters 
that  it  sends  to  fishery  participants,  and 
NMFS  has  provided  notice  through  the 
U.S.  Coast  Guard  Notice  to  Mariners, 
and  the  States  of  Washington.  Oregon, 
and  California  also  disseminate 
information.  Therefore,  the  Assistant 
Administrator  finds,  under  5  U.S.C. 
553(d)(3).  as  applicable,  that  it  would  be 
imnecessary  and  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 
specifications  and  management 
measures. 

NEPA:  For  the  Annual  Specifications 
and  Management  Measures — An 
Enviromnental  Impact  Statement  (EIS) 
was  prepared  for  the  FMP  in  1982  and 
Supplemental  EISs  were  prepared  for 
Amendments  4  (1990)  and  6  (1992)  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
alternatives  considered  and  the 
environmental  impacts  of  the  actions  in 
this  notice  are  not  significantly  different 
than  those  considered  in  either  the  EIS 
or  SEISs  for  the  FMP.  and  the  actions 
fall  within  the  scope  of  these  analyses. 
An  environmental  assessment  (EA) 
prepared  by  the  Coimcil  for  the  1999 
annual  specifications  and  management 
measures  was  the  basis  for  this 
conclusion. 

Dated:  December  31, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  98-34851  Filed  12-31-98;  4:26  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  981231333-8334-02;  I.D. 
122898E] 

RIN  0648-AM12 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundflsh  Fishery;  Tribal  Allocation 
of  Whiting  for  1999 

AQENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  publishes  a  proposed 
rule  to  allocate  a  portion  of  the  1999 
Optimum  Yield  (OY)  specification 
(formerly  called  "harvest  guideline")  for 
Pacific  whiting  to  Washington  coastal 
tribal  fisheries.  This  rule  is  intended  to 
accommodate  the  Washington  coastal 
treaty  tribes  rights  to  Pacific  whiting 
and  to  provide  equitable  allocation  of 
the  whiting  resource  and  thereby 
promote  the  goals  and  objectives  of  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP). 
DATES:  Conunents  must  be  submitted  in 
writing  by  February  8, 1999. 
ADDRESSES:  Send  comments  to  Mr. 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  N.E.,  BIN  C15700.  Bldg.  1.  Seattle, 
WA  98115-0070.  Information  relevant 
to  this  proposed  rule,  including  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA),  is  available  for  public  review 
during  business  hours  at  the  office  of 
the  Regional  Administrator,  or  may  be 
obtained  fi-om  NMFS  by  writing  to  the 
Sustainable  Fisheries  EHvision,  NMFS, 
7600  Sand  Point  Way  N.E.,  BIN  C15700, 
Bldg.  1,  Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  or  Yvonne  deReynier 
(Northwest  Region,  NMFS)  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  NMFS  is 
proposing  this  rule  based  on 
recommendations  of  the  Makah  and 
Quileute  Indian  Tribes  and  the  Council, 
under  the  authority  of  the  FMP  and  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  regulations 
at  50  CFR  660.324.  At  its  November 
1998  meeting  in  Portland,  OR,  the 
Coimcil  recommended  a  range  of 
alternative  amounts  of  whiting  &t)m 


25,000-35,000  mt  to  be  set  aside  for  the 
Washington  coastal  tribes.  Those 
alternatives  and  the  need  to 
accommodate  tribal  treaty  rights  are 
discussed  below. 

Background 

Whiting  is  the  most  abundant 
groundfish  resource  managed  by  the 
Council,  and  makes  up  over  50  percent 
of  the  potential  annual  groundfish 
harvest.  In  late  1994,  the  U.S. 
Govertunent  formally  recognized  that 
the  four  Washington  Coastal  Tribes 
(Makah,  Quileute,  Hoh,  and  Quinault) 
have  treaty  rights  to  fish  for  groundfish, 
and  concluded  that,  in  general  terms, 
the  quantification  of  those  rights  is  50 
percent  of  the  harvestable  surplus  of 
groundfish  available  in  the  tribes'  usual 
and  accustomed  (U  and  A)  fishing  areas 
(described  at  50  CFR  660.324).  In  1996, 
whiting  was  allocated  to  the  Makah 
treaty  Indian  tribe  for  the  first  time  (61 
FR  28786,  June  6,  1996).  Thereafter,  any 
allocation  among  domestic  sectors  was 
to  be  based  on  the  harvest  guideline 
minus  any  tribal  allocation.  A  tribal 
allocation  is  subtracted  from  the  species 
OY  before  limited  entry  and  open  access 
allocations  are  derived.  The  treaty  tribal 
fisheries  for  whiting,  as  well  as  those  for 
sablefish  and  black  rockfish,  are 
separate  fisheries,  not  governed  by  the 
limited  entry  or  open  access  regulations 
or  allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations.  Tribal  allocations  of  whiting 
have  been  included  in  final 
specifications  and  management 
measures  published  annually  by  NMFS, 
but  for  reasons  explained  below,  the 
1999  final  specifications  and  allocations 
for  whiting  will  not  be  recommended  by 
the  Council  until  its  March  1999 
meeting.  After  the  Council  recommends 
a  final  whiting  acceptable  biological 
catch  (ABC)  and  an  OY  and  a  tribal 
whiting  allocation,  NMFS  will  pubUsh 
approved  final  specifications  and 
allocations  for  whiting  in  the  Federal 
Register.  Final  specifications  are 
published  in  the  final  rules  section  of 
the  Federal  Register,  but  are  not 
codified.  The  1999  groundfish  fishery 
specifications  and  management 
measures  for  all  other  groundfish 
species  managed  imder  the  FMP  are 
published  elsewhere  in  this  issue  and 
reference  therein  is  made  to  this 
proposed  rule. 

Preliminary  ABC/OY 

A  new  stock  assessment  for  whiting  is 
expected  in  early  1999,  so  the  Council 
has  delayed  its  recommendation  of  a 
final  whiting  ABC  and  OY  until  March 
so  that  it  will  be  able  to  consider  the 
new  stock  assessment.  The  preliminary 


ABC  and  OY  considered  by  the  Council 
for  whiting  are  a  range,  with  the  upper 
end  at  the  1998  ABC/HG  (232,000  mt) 
and  the  lower  end  (178,000  mt)  at  80 
percent  of  the  ABC  projected  for  the 
U.S.  and  Canada  combined.  (Eighty 
percent  is  the  proportion  of  the 
combined  ABC  in  Canadian  and  U.S. 
waters  that  is  caught  in  U.S.  waters.) 
The  final  ABC  and  OY  will  be 
recommended  at  the  Coimcil 's  March 
1999  meeting,  at  which  time  the  tribal 
allocation  will  also  be  considered.  The 
commercial  OY  (the  OY  minus  the  tribal 
allocation)  will  be  allocated  42  percent 
to  the  shore-based  sector,  24  percent  to 
the  mothership  sector,  and  34  percent  to 
catcher/processors . 

Projected  1998  Landings  and 
Continuation  of  Regulations 

Landings  projections  indicate  that  the 
1998  whiting  fisheries  catches  will  be 
very  close  to  the  whiting  OY  of  232,000 
mt:  87,548  mt  by  the  shore-based  fleet; 
70,364  mt  by  the  catcher/processing 
sector;  50,086  mt  by  the  non-tribal 
mothership  sector,  and  about  25,000  mt 
by  the  Makah  tribal  fishery.  The  10,000- 
Ib  (4,536-kg)  trip  limit  for  whiting  taken 
before  and  after  the  regular  whiting 
season  and  inside  the  100-fathom  (183- 
m)  contour  in  the  Eureka  subarea 
(40'30'-43*'00'  N.  lat.)  continues  in  effect 
in  1999.  Additional  regulations, 
including  the  percentages  used  to 
allocate  whiting  among  non-tribal 
sectors  (42  percent  to  the  shore-based 
sector,  24  percent  to  the  mothership 
sector,  and  34  percent  to  catcher/ 
processors),  are  found  at  50  CFR 
660.323(a)(4). 

Options  for  1999  Allocation 

In  1997  and  in  1998.  the  tribal 
allocation  for  whiting  was  25,000  mt 
and  was  aimounced  in  the  annual 
specifications  (62  FR  700,  January  7, 
1997,  and  63  FR  419,  January  6,  1998). 
For  1999,  however,  the  tribal  whiting 
allocation  will  not  be  determined  imtil 
after  the  Council  has  made 
recommendations  on  the  overall  landed 
catch  OY  for  whiting  and  on  the  tribal 
whiting  allocation  at  its  March  1999 
meeting. 

Two  options  for  a  1999  tribal  whiting 
allocation  were  proposed  at  the 
September  1998  Coimcil  meeting:  (1)  To 
set  aside  25,000  mt  of  the  U.S.  OY  for 
tribal  whiting  fisheries  (which  is  the 
same  amount  that  was  set  aside  for  the 
tribe  in  both  1997  and  1998);  or  (2)  to 
adopt  a  tribal-Federal  proposed 
allocation  scheme  that  varies  the 
amount  of  whiting  set  aside  for  the 
Makah  Tribe  according!  to  the  overall 
amount  of  the  U.S.  OY,  and  that  sets 
aside  2,500  mt  for  the  Quileute  Tribe. 
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U.S.  OY 


Makah  allocation 


QuHeute 

allocation 

(in  mt) 


Up  to  145.000 
145.001  to  175,1 
175.001  to  200,1 
200.001  to  225, 
225.001  to  250,1 
Over  250.000 


r* 


DOOmt 
000  mt 
WOmt 
iXX)mt 


rrt 


17.5%  of  the  U.S.  OY 

25.000  mt 

27,500  mt 

30.000  mt 

32.500  mt 

35,000  mt 


2.500 
2.500 
2.500 
2.500 
2.500 
2.500 


If  the  Quilei  ite  Tribe  is  unable  to  use 
its  full  allocation,  the  unused  portion 
would  be  released  to  the  Makah  Tribe  to 
harvest  by  thej  end  of  the  year.  This 
proposal  is  fot  1999  only. 

Classification  I 

The  Assistatit  Administrator  for 
Fisheries.  NOAA  (AA).  has 
preliminarily  determined  that  this 
proposed  rulei  is  necessary  for 
management  of  the  Pacific  Coast 
groundfish  fishery  and  that  it  is 
consistent  witfa  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

This  proposed  rule  has  been 
determined  by  the  Office  of 
Management  $nd  Budget  to  be  not 
significant  fori  purposes  of  E.O.  12866. 

For  the  proposed  tribal  allocation  of 
whiting.  NMFS  prepared  an  IRE  A, 
under  the  Regulatory  Flexibihty  Act, 
that  describes  the  impact  this  proposed 
rule,  if  adopted ,  would  have  on  small 
entities.  The  RFA  identifies  six  items  to 
be  discussed  ip  the  IRFA.  Those  items 
are  simunariz^d  here.  (1)  A  description 
of  the  reasond  why  action  by  the  agency 
is  being  considered:  At  the  Council's 
September  and  November  1999 
meetings,  the  Makah  and  Quileute  treaty 
tribes  submitted  a  proposal  for 
determining  annual  tribal  allocations  of 
whiting.  In  late  1 994,  the  U.S. 
government  fc^rmally  recognized  that  the 
four  Washington  Coastal  Tribes  (Makah, 
Quileute,  Hoh,  and  Quinault)  have 
treaty  rights  to  fish  for  groimdfish,  and 
concluded  that,  in  general  terms,  the 
quantification  of  those  rights  is  50 
percent  of  the  harvestable  surplus  of 
groimdfish  available  in  the  tribes'  usual 
and  accustomed  fishing  areas  (described 
at  50  CFR  66a324).  NMFS  is  obUgated 
to  accommodate  the  treaty  rights  of  the 
treaty  tribes  off  the  Pacific  coast  of 
Washington  State.  The  tribal  proposal 
for  allocatioD  |of  whiting  would  be 
30,000-35,000  mt  in  1999.  The  Council 
proposed  continuation  of  a  25,00G-mt 


allocation,  as  occurred  in  1997  and 
1998.  Therefore,  the  tribal  allocation 
being  considered  for  whiting  in  1999 
would  be  from  25,000-35,000  mt.  (2)  A 
succinct  statement  of  the  objectives  of, 
and  legal  basis  for,  the  proposed  rule: 
The  objective  is  to  accommodate  tribal 
treaty  rights,  as  required  by  the  Stevens 
treaties  and  as  interpreted  in  the  case  of 
U.S.  V.  Washington.  See  IRFA  for  further 
citations.  (3)  A  description  of  and, 
where  feasible,  an  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  will  apply:  The  small 
entities  directly  affected  by  the 
proposed  rule  include  catcher  boats 
(tribal  and  nontribal)  that  harvest 
whiting  and  deUver  to  either  shore- 
based  processors  or  mothership 
processors  at  sea;  and  shore-based 
processors  that  process  whiting.  A  total 
of  74  small  entities  could  be  directly 
affected  by  the  allocation  because  the 
amount  of  whiting  available  to  them 
would  change.  Less  whiting  would  be 
available  to  nontribal  small  businesses 
that  use  whiting  because  it  is  allocated 
to  the  treaty  tribes.  Conversely,  one  to 
six  tribal  catcher  boats,  which  also  are 
small  businesses,  would  beidirectly 
affected,  but  in  a  positive  maimer,  by 
receiving  the  tribal  allocation.  All 
limited  entry  groundfish  fishing  vessels 
and  processors  could  be  indirectly 
afi^ected,  which  is  virtually  all  small 
businesses  participating  in  the  Pacific 
coast  groiuidfish  fishery.  The  major, 
negative  indirect  effect  of  the  proposed 
allocation  is  that  the  entire  groundfish 
limited  entry  fleet  and  nontribal 
processors  may  find  their  limits  for  non- 
whiting  species  lowered,  or  allocations 
reached  earUer,  if  established  whiting 
operations  are  displaced  by  tribal 
whiting  operations,  resulting  in 
additional  effort  on  other  fully  utilized 
fisheries.  (4)  A  description  of  the 
projected  reporting,  recordkeeping  and 
other  compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 


the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record: 
There  are  no  projected  reporting, 
recordkeeping,  or  compUance 
requirements  in  the  proposed  action.  (5) 
An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap,  or 
conflict  with  the  proposed  rule.  NMFS 
believes  there  are  no  Federal  rules 
which  may  duplicate,  overlap,  or 
conflict  with  the  proposed  action.  (6) 
Significant  alternatives  to  the  proposed 
rule:  Because  the  tribes  have  a  treaty 
right  to  harvest  whiting  and  have 
indicated  that  they  plan  to  exercise  the 
treaty  right,  there  is  no  way  to 
accomplish  the  objective  of 
accommodating  the  treaty  right  without 
setting  aside  an  appropriate  amoimt  of 
whiting  for  the  tribes.  The  Council  is 
considering  the  range  of  alternative 
amounts  of  whiting  described  above. 
The  lower  amount  of  whiting  being 
considered  would  result  in  a  lesser 
impact  to  the  non-treaty  fishery,  but 
may  not  accommodate  the  full  treaty 
right  of  the  tribes.  The  larger  amoimt 
would  have  a  larger  impact  on  the  non- 
treaty  fishery.  The  tribes  and  NMFS  are 
proposing  the  amount  believed  to  most 
appropriately  accommodate  the  treaty 
right  pending  final  resolution  of  the 
quantification  of  the  right  through 
litigation  or  negotiation.  A  copy  of  this 
analysis  is  available  from  NKff'S  (see 
ADDRESSES). 

This  proposed  rule  does  not  contain 
any  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

Dated:  December  31, 1998. 

Andrew  A.  Rosenberg, 

Deputy  Assist.  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  99-264  Filed  1-7-99;  8:45  ami 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

48  CFR  Chapter  3 

Acquisition  Regulation 

AQB4CY:  Depaijtment  of  Health  and 

Hiunan  Services  (HHS). 

action:  Propo^d  rule  with  request  for 

comments. 


summary:  The  Department  of  Health  and 
Human  Services  is  republishing  its 
acquisition  reflation  (HHSAR).  Title 
48  Code  of  Federal  Regulations,  Chapter 
3,  to  streamline  and  simplify  it  in 
accordance  wiih  the  tenets  of  the 
National  Performance  Review.  In  doing 
so,  the  Department  believes  it  has 
eliminated  some  procedural  guidance 
which  is  too  encumbering  for  a 
simplified  system  while  attempting  to 
empower  the  appropriate  levels  of 
management  a|id  contracting  personnel 
with  the  authorities  required  for  them  to 
successfully  accomplish  their  mission 
with  the  least  tmount  of  resistance  and 
oversight. 

DATES:  Commits  must  be  received  by 
March  9, 1999| 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  E.  S.  Lanhfcm,  Office  of  Acquisition 
Management,  200  Independence 
Avenue,  Southwest— Room  517  D. 
Washington,  D.C.  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  E.  S. 
Lanham,  Office  of  Acquisition 
Management,  telephone  (202)  690-7590. 
SUPPLEMENT ARlr  INFORMATION:  The 
Department  emphasizes  that  it  is  not 
maJcing  significant  amendments  to  the 
existing  HHSAR-  The  amendments 
being  made  to  |the  HHSAR  concern 
internal  procedural  matters  which  are 
administrative  in  nature,  and  will  not 
have  a  major  effect  on  the  general 
public,  or  to  cintractors  or  offerors  of 
the  Department.  The  majority  of  the 
amendments  eliminate  procedural 
guidance  no  longer  deemed  necessary, 
or  change  contracting  review  and 
approval  authorities  to  situate  them  at 
levels  more  appropriate  to 
simplification,  streamlining,  and 
empowerment  The  Department  has  also 
updated  HHSAR  to  bring  it  in  line  with 
the  latest  amendments  made  to  the 
Federal  Acquisition  Regulation  (FAR). 

The  Department  of  Health  and  Human 
Services  certifies  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  ieq.y,  therefore,  no 
regulatory  flexibility  statement  has  been 
prepared.  Since  this  rule  conveys 


existing  acquisition  policies  or 
procedures  and  does  not  promulgate 
any  new  policies  or  procedures  which 
would  impact  the  public,  it  has  been 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
and,  thus,  a  regulatory  flexibility 
analysis  was  not  performed. 

Furthermore,  this  document  does  not 
contain  new  information  collection 
requirements  needing  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.).  Existing 
approvals  cited  in  48  CFR  section 
301.106  remain  in  effect.  The  provisions 
of  this  regulation  are  issued  under  5 
U.S.C.  301;  40  U.S.C.  486  (c). 

List  of  Sub|ects  in  48  CFR  Chapter  3 

Government  procurement. 

Under  the  authority  of  5  U.S.C.  301; 
40  U.S.C.  486(c),  the  Department  of 
Health  and  Human  Services  revises  48 
CFR  Chapter  3  as  set  forth  below. 

Dated:  November  24. 1998. 
John  J.  Callahan, 

Assistant  Secretary  for  Management  and 
Budget. 

CHAPTER  3— HEALTH  AND  HUMAN 
SERVICES 

Table  of  Contents 

Subchapter  A— Qeneral 

Part 

301— HHS  Acquisition  Regulation  System 
302— Definitions  of  Words  and  Terms 
303 — Improper  Business  Practices  and 

Personal  Conflicts  of  Interest 
304 — Administrative  Matters 

Subcttapter  B— Competition  and 
Acquisition  Planning 

305 — Publicizing  Contract  Actions 
306 — CompetiUon  Requirements 
307 — Acquisition  Planning 
309 — Contractor  Qualifications 

Subchapter  C— Contracting  Methods  and 
Contract  Types 

313 — Simplified  Acquisition  Procedures 

314— Sealed  Bidding 

315 — Contracting  by  Negotiation 

316 — Types  of  Contracts 

317 — Special  Contracting  Methods 

Subchapter  D— Socioeconomic  Progrants 

319 — Small  Business  Programs 
323 — Environment,  Conservation, 

Occupational  Safety,  and  Drug-Free 

Workplace 
324 — Protection  of  Privacy  and  Freedom  of 

Information 
325 — Foreign  Acquisition 

Subchapter  E— General  Contracting 
Requirements 

328 — Bonds  and  Insurance 
330 — Cost  Accounting  Standards 
Administration 


332 — Contract  Financing 

333 — Protests,  Disputes,  and  Appeals 

Subchapter  F— Special  Categories  of 
Contracting 

334 — Major  System  Acquisition 

335 — Research  and  Development  Contracting 

Subchapter  Q— Contract  Management 

342 — Contract  Administration 
Subchapter  H— Clauses  and  Forms 

352 — Solicitation  Provisions  and  Contract 

Clauses 
353 — Forms 

Subchapter  T— HHS  Supplementations 

370 — Special  Programs  Affecting  Acquisition 

SUBCHAPTER  A— GENERAL 

PART  301— HHS  ACQUISITION 
REGULATION  SYSTEM 

Subpart  301.1— Purpose,  Authority, 
Issuartce 

Sec. 

301.101     Purpose. 
301.103    Authority. 
301.106    0MB  approval  under  the 
Paperwork  Reduction  Act. 

Subpart  301.2— Administration 

301.270    Executive  Committee  for 
Acquisition. 

Subpart  301.4— Deviations  from  ttie  FAR 

301.403  Individual  deviations. 

301.404  Class  deviations. 
301.470    Procedure. 

Subpart  301.6— Career  Development, 
Contracting  Authority,  and  Responsibilities 

301 .  602    Contracting  officers. 

301 .602-3    Ratification  of  unauthorized 

commitments. 
301.603    Selection,  appointment,  and 

termination  of  appointment. 
301.603-1    General. 
301.603-2    Selection. 
301.603-3     Appointment. 
301.603-4    Termination. 
301.603-70    Delegation  of  contracting  officer 

responsibilities. 
Authority:  5  U.S.C  301;  40  U.S.C.  486(c). 

Subpart  301.1 — Purpose,  Authority, 
Issuance 

301.101    Purpose. 

(a)  The  Department  of  Health  and 
Human  Services  Acquisition  Regulation 
(HHSAR)  is  issued  to  establish  uniform 
acquisition  policies  and  procedures  for 
the  Department  of  Health  and  Human 
Services  (HHS)  which  conform  to  the 
Federal  Acquisition  Regulation  (FAR) 
System. 

(b)  The  HHSAR  implements  and 
supplements  the  FAR.  (Implementing 
material  expands  upon  or  indicates  the 
manner  of  compliance  with  related  FAR 
material.  Supplementing  material  is 
new  material  which  has  no  counterpart 
in  the  FAR.) 
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(c)  The  HHSAR  contains  all  formal 
departmental  policies  and  procedures 
that  govern  the  acquisition  process  or 
otherwise  control  contracting 
relationships  between  the  Department's 
contracting  offices  and  contractors. 

301.103    Authority. 

(b)  The  HHSAR  is  prescribed  by  the 
Assistant  Secretary  for  Management  and 
Budget  under  the  authority  of  5  U.S.C. 
301  and  Section  205  (c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
486(c)),  as  delegated  by  the  Secretary. 

(c)  The  HHSAR  is  issued  in  the  Code 
of  Federal  Regulations  (CFR)  as  Chapter 
3  of  Title  48,  Department  of  Health  and 
Human  Services  Acquisition  Regulation. 
It  may  be  referenced  as  "48  CFR  Chapter 
3." 

301.106    0MB  approval  under  the 
Paperwork  Reduction  Act 

The  following  OMB  control  numbers 
apply  to  the  information  collection  and 
record  keeping  requirements  contained 
in  this  regulation: 


HHSAR  segment 

OMB  con- 
trol No. 

315.4  ..„ 

324  70  

0990-0139 
0990-0136 

"Vd?  7ini 

0990-0131 

352  224-70 

0990-0136 

352  233-70 

0990-0133 

352270-1  

0990-0129 

352.270-2 

0990-0129 

352.270-3  

0990-0129 

352.270-5  

0990-0130 

370.1  

0990-0129 

370.2  

0990-0129 

The  OMB  control  number  "OMB  No. 
0990-0115"  is  to  be  included  in  the 
upper  right  comer  of  the  first  page  of  all 
solicitations,  purchase  orders,  and 
contracts  issued  by  departmental 
contracting  activities.  The  number 
represents  approval  of  the  HHS 
acquisition  process  and  covers  record 
keeping  and  reporting  requirements 
which  are  unique  to  individual 
acquisitions  (e.g.,  requirements 
contained  in  specifications,  statements 
of  work,  etc.). 

Subpart  301.2— Administration 

301 .270    Executive  Committee  for 
Acquisition. 

(a)  The  Deputy  Assistant  Secretary  for 
Grants  and  Acquisition  Management  has 
established  the  Executive  Committee  for 
Acquisition  (ECA)  to  assist  and  facilitate 
the  planning  and  development  of 
departmental  acquisition  policies  and 
procedures  and  to  assist  in  responding 
to  other  agencies  and  organizations 
concerning  policies  and  procedures 


impacting  the  Federal  acquisition 
process. 

(b)  The  ECA  consists  of  members  and 
ahemates  from  the  Office  of  Acquisition 
Management,  Administration  for 
Children  and  Families,  Health  Care 
Financing  Administration,  Program 
Support  Center,  Centers  for  Disease 
Control  and  Prevention,  Food  and  Drug 
Administration,  Health  Resources  and 
Services  Administration,  Indian  Health 
Service,  National  Institutes  of  Health, 
and  Substance  Abuse  and  Mental  Health 
Services  Administration.  The  ECA  is 
chaired  by  the  Director,  Office  of 
Acquisition  Management.  All  meetings 
wrill  be  held  at  the  call  of  the  Chairman, 
and  all  activities  will  be  carried  out 
under  to  direction  of  the  Chairman. 

(c)  The  ECA,  to  facilitate  the  planning, 
development,  and  coordination  of 
governmentwide  and  departmentwide 
acquisition  policies  and  procedures,  is 
to: 

(1)  Advise  and  assist  the  Chairman 
concerning  major  acquisition  policy 
matters; 

(2)  Review  and  appraise,  at 
appropriate  intervals,  the  overall 
effectiveness  of  existing  policies  and 
procedures;  and 

(3)  Review  and  appraise  the  impact  of 
new  major  acquisition  policies, 
procedures,  regulations,  and 
development  on  current  acquisition 
policies  and  procedures. 

(d)  The  Chairman  will  periodically 
issue  a  list  of  current  members  and 
alternates  specifying  the  name,  title, 
organization,  address,  and  telephone 
number  of  each.  The  member 
organizations  are  responsible  for 
apprising  the  Chairman  whenever  a  new 
member  or  alternate  is  to  be  appointed 
to  the  ECA. 

Subpart  301.4— Deviations  from  ttie 
FAR 

301.403  Individual  deviations. 
Requests  for  individual  deviations  to 

either  the  FAR  or  HHSAR  shall  be 
prepared  in  accordance  with  301.470 
and  forwarded  through  administrative 
channels  to  the  Director,  Office  of 
Acquisition  Management  for  review  and 
approval. 

301.404  Class  deviations. 

Requests  for  class  deviations  to  either 
the  FAR  or  HHSAR  shall  be  prepared  in 
accordance  with  301.470  and  forwarded 
through  administrative  channels  to  the 
Deputy  Assistant  Secretary  for  Grants 
and  Acquisition  Management  for  review 
and  approval. 

301.470    Procedure. 

(a)  When  a  contracting  office 
determines  that  a  deviation  is  needed,  it 


shall  prepare  a  deviation  request  in 
memorandum  form  and  forward  it 
through  administrative  channels  to  the 
official  designated  in  301.403  or 
301.404.  In  an  exigency  situation,  the 
contracting  office  may  request  a 
deviation  verbally,  through  normal 
acquisition  channels,  but  is  required  to 
confirm  the  request  in  writing  as  soon 
as  possible. 

(b)  A  deviation  request  shall  clearly 
and  precisely  set  forth  the: 

(if  Nature  of  the  needed  deviation; 

(2)  Identification  of  the  FAR  or 
HHSAR  citation  from  which  the 
deviation  is  needed; 

(3)  Circumstances  under  which  the 
deviation  would  be  used; 

(4)  Intended  effect  of  the  deviation; 

(5)  Time- frame;  and 

(6)  Reasons  which  will  contribute  to 
complete  understanding  and  support  of 
the  requested  deviation.  A  copy  of 
pertinent  background  papers  such  as  a 
form  or  contractor's  request  should 
accompany  the  deviation  request. 

Sut>part  301.6 — Career  Development, 
Contracting  Authority,  and 
Responsibilities 

301.602    Contracting  officers. 

301 .602-3    Ratification  of  unauthorized 
commitments. 

(b)  Policy.  (1)  The  Government  is  not 
bound  by  agreements  or  contractual 
commitments  made  to  prospective 
contractors  by  persons  to  whom 
contracting  authority  has  not  been 
delegated.  However,  execution  of 
otherwise  proper  contracts  made  by 
individuals  without  contracting 
authority,  or  by  contracting  officers  in 
excess  of  the  limits  of  their  delegated 
authority,  may  be  later  ratified.  The 
ratification  must  be  in  the  form  of  a 
written  document  clearly  stating  that 
ratification  of  a  previously  unauthorized 
act  is  intended  and  must  be  signed  by 
the  head  of  the  contracting  activity 
(HCA). 

(2)  The  HCA  is  the  official  authorized 
to  ratify  an  unauthorized  commitment 
(but  see  (b)(3)  of  this  section). 

(3)  Ratification  authority  for  actions 
up  to  $25,000  may  be  redelegated  by  the 
HCA  to  the  chief  of  the  contracting 
office  (CCO).  No  other  redelegations  are 
authorized. 

(c)  Limitations.  (5)  The  concurrence  of 
legal  counsel  concerning  the  payment 
issue  is  optional. 

(e)  Procedures.  (1)  the  individual 
who  made  the  unauthorized  contractual 
commitment  shall  furnish  the  reviewing 
contracting  officer  all  records  and 
documents  conceminc  the  commitment 
and  a  complete  written  statiement  of 
facts,  including,  but  not  limited  to:  a 
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statement  as  to  why  the  contracting 
office  was  not  used,  a  statement  as  to 
why  the  proposed  contractor  was 
selected,  a  list  of  other  sources 
considered,  a  description  of  work  to  be 
performed  or  products  to  be  furnished, 
the  estimated  qr  agreed  contract  price,  a 
citation  of  the  Appropriation  available, 
and  a  statement  whether  the  contractor 
has  commenced  performance. 

(2)  The  contDacting  officer  will  review 
the  submitted  Material,  and  prepare  the 
ratification  document  if  he/she 
determines  that  the  commitment  may  be 
ratifiable.  The  contracting  officer  shall 
forward  the  ratification  document  and 
the  submitted  i^aterial  to  the  HCA  or 
ceo  with  any  Comments  or  information 
which  should  be  considered  in 
evaluation  of  tlie  request  for  ratification. 
If  legal  review  is  desirable,  the  HCA  or 
ceo  will  coordinate  the  request  for 
ratification  with  the  Office  of  General 
Counsel,  Businjsss  and  Administrative 
Law  Division,  j 

(3)  If  ratification  is  authorized  by  the 
HCA  or  CCO,  tke  file  will  be  returned, 
along  with  the  |3tification  document,  to 

officer  for  issuance  of  a 
or  contract,  as 


the  contracting 
purchase  order 
appropriate 


301.603    Setoctlon,  appointment,  and 
tarmlnation  of  appointment 

301.603-1    General. 

(a)  The  appointment  and  termination 
of  appointment!  of  contracting  officers 
shall  be  made  by  the  head  of  the 
contracting  activity  (HCA).  This 
authority  is  noli  delegable. 

(b)  The  contracting  officer 
appointment  document  for  personnel  in 
the  GS-1101. 1J102,  and  1105  series,  as 
well  as  personnel  in  any  other  series 
who  will  obligate  the  Government  to  the 
expenditure  of  funds  in  excess  of  the 
micro-purchasq  threshold,  shall  be  the 
Standard  Form  l(SF)— 1402,  Certificate 
of  Appointmem.  The  HCA  may 
determine  an  alternative  appointment 
document  for  appointments  below  that 
threshold.  Chailges  to  appointments 
shall  be  made  by  issuing  a  new 
appointment  document.  Each 
appointment  dpcument  shall  be 
prepared  and  iriaintained  in  accordance 
with  FAR  1.60i-l  and  shall  state  the 
limits  of  the  individual's  authority. 

(c)  An  individual  must  be  certified 
under  the  HHS  |Acquisition  Certification 
Program  as  a  pijerequisite  to  being 
appointed  as  a  Contracting  officer  with 
authority  to  obligate  funds  in  excess  of 
the  micro-purchase  threshold  (see 
301.603-3(a)).  The  HCA  will  determine 
and  require  appropriate  training  for 
individuals  apfjointed  as  contracting 
officers  at  lower  dollar  levels.  An 


individual  shall  be  appointed  as  a 
contracting  officer  only  in  instances 
where  a  valid  organizational  need  can 
be  demonstrated.  Factors  to  be 
considered  in  assessing  the  need  for  an 
appointment  of  a  contracting  officer 
include  volume  of  actions,  complexity 
of  work,  and  structure  of  the 
organization. 

301.603-2    Selection. 

Nominations  for  appointment  of 
contracting  officers  shall  be  submitted 
to  the  HCA  through  appropriate 
organizational  channels  for  review.  The 
nomination  package,  which  is  usually 
initiated  by  the  prospective  contracting 
officer's  immediate  supervisor,  shall 
normally  include  the  nominee's  current 
personal  qualifications  statement  or  job 
history,  including  the  information 
required  by  FAR  1.603-2,  a  copy  of  his/ 
her  most  recent  performance  appraisal, 
and  a  copy  of  the  certificate  issued 
under  the  HHS  Acquisition  Certification 
Program  indicating  the  nominee's 
current  certification  level,  if  applicable. 
The  HCA  will  determine  the 
documentation  required,  consistent 
with  FAR  1.603-2,  when  the  resulting 
appointment  and  authority  will  not 
exceed  the  micro-purchase  threshold. 

301.603-3    Appointment 

(a)  Contracting  officer  appointments 
shall  be  made  at  levels  commensurate 
with  nominees'  certification  levels  as 
follows: 

(1)  Level  I — Purchasing  Agent — 
Required  for  all  personnel  in  the  GS- 
1102  and  1105  series  having  signature 
authority  for  simplified  acquisitions, 
including  orders  from  GSA  sources  over 
the  micro-purchase  threshold. 

(2)  Level  II — Acquisition  Official — 
Required  for  all  personnel  in  the  GS- 
1102  series.  Sufficient  for  delegation  of 
contracting  officer  authority  up  to 
$500,000. 

(3)  Level  III — Senior  Acquisition 
Official — Required  for  all  persormel  in 
the  GS-1102  series  for  delegation  of 
contracting  officer  authority  above 
$500,000. 

(4)  Level  IV — Acquisition  Manager — 
Required  for  delegation  of  preaward 
review  and  approval  authority  as 
specified  in  Subpart  304.71. 

(b)  If  it  is  essential  to  appoint  an 
individual  who  does  not  fully  meet  the 
certification  requirements  of  this  section 
for  the  contracting  officer  authority 
sought,  an  interim  appointment  may  be 
granted  by  the  HCA.  Interim 
appointments  may  not  exceed  one  (1) 
year  in  total,  and  shall  not  be  granted 
unless  the  individual  can  meet  the 
certification  requirements  within  one 
year  from  the  date  of  appointment.  If  the 


certification  requirements  are  not  met 
by  that  date,  the  appointment  will 
automatically  terminate  and  cannot  be 
renewed. 

301.603-4    Termination. 

Termination  of  contracting  officer 
appointments  shall  be  accomplished  in 
accordance  with  FAR  1.603-4. 

301 .603-70    Delegation  of  contracting 
officer  responsibilities. 

(a)  Contracting  officer  responsibilities 
which  do  not  involve  the  obUgation  (or 
deobligation)  of  funds  or  result  in 
establishing  or  modifying  contractual 
provisions  may  be  delegated  by  the 
contracting  officer  by  means  of  a  written 
memorandum  which  clearly  delineates 
the  delegation  and  its  limits. 

(b)  Contracting  officers  may  designate 
individuals  as  ordering  officials  to  make 
purchases  or  place  orders  under  blanket 
purchase  agreements,  indefinite 
delivery  contracts,  or  other  pre- 
established  mechanisms.  Ordering 
officials,  including  those  under  NIH's 
DELPRO,  are  not  contracting  officers. 

(c)  Project  officers  are  required  to 
complete  the  training  specified  in 
307.170,  while  ordering  officials  and 
others  should  receive  sufficient 
instruction  from  the  contracting  officer 
to  ensure  the  appropriate  exercise  of  the 
responsibilities  and  knowledge  of  their 
limitations. 

PART  302— DEFINITIONS  OF  WORDS 
AND  TERMS 

Sut>part  302.1 — Definitions 

Sec. 

302.101    Definitions. 

Subpart  302.2— Definitions  Clause 

302.201    Contract  clause. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  302.1— Definitions 

302.101    Definitions. 

Chief  of  the  contracting  office  (CCO) 
is  a  mid-level  management  official  in 
charge  of  a  contracting  office  who 
controls  and  oversees  the  daily 
contracting  operation  of  an  Operating 
Division  (OPDIV)  or  major  component 
of  an  OPDIV.  The  CCO  is  subordinate  to 
the  head  of  the  contracting  activity,  and 
is  located  at  a  management  level  above 
other  contracting  personnel,  usually  as 
a  branch  chief  or  division  director. 

Head  of  the  agency  or  agency  head, 
unless  otherwise  specified,  means  the 
head  of  the  Operating  Division  (OPDIV) 
for  ACF.  HCFA,  PSC,  CDCP,  FDA, 
HRSA,  IHS,  NIH,  and  SAMHSA,  or  the 
Assistant  Secretary  for  Management  and 
Budget  (ASMS)  for  the  Office  of  the 
Secretary  (OS). 
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Head  of  the  contracting  activity  (HCA) 
is  defined  in  terms  of  certain 
organizational  positions  within  the 
Office  of  Grants  and  Acquisition 
Management  (OGAM).  Administration 
for  Children  and  Families  (ACF).  Health 
Care  Financing  Administration  (HCFA), 
Program  Support  Center  (PSC),  Centers 
for  Disease  Control  and  Prevention 
(CDCP),  Food  and  Drug  Administration 
(FDA),  Health  Resources  and  Services 
Administration  (HRSA),  Indian  Health 
Service  (IHS),  National  Institutes  of 
Health  (NIH),  and  Substance  Abuse  and 
Metal  Health  Services  Administration 
(SAMHSA),  as  follows: 
OGAIVf-OS— Director,  Office  of 

Acquisition  Management 
i4CF— Director,  Division  of  Acquisition 

Management 
HCFA — Director,  Office  of  Acquisition 

and  Grants 
PSC — Director,  Division  of  Acquisition 

Management 
CDCP — Director,  Procurement  and 

Grants  Office 
FDA — Director,  Office  of  Facilities, 

Acquisition,  and  Central  Services 
HRSA — Director,  Division  of  Grants  and 

Procurement  Management 
IHS — Director,  Division  of  Contracts  and 

Grants  Policy 
MH— Director,  Office  of  Contracts  and 

Grants  Management 
SAMHSA — Director,  Division  of 

Contracts  Management 

In  addition,  the  Deputy  Assistant 
Secretary  for  Grants  and  Acquisition 
Management  (DASGAM)  is  designated 
as  an  HCA.  Each  HCA  is  responsible  for 
conducting  an  effective  and  efficient 
acquisition  program.  Adequate  controls 
shall  be  established  to  assure 
compliance  with  applicable  laws, 
regulations,  procedures,  emd  the  dictates 
of  good  management  practices.  Periodic 
reviews  shall  be  conducted  and 
evaluated  by  qualified  personnel, 
preferably  assigned  to  positions  other 
than  in  the  contracting  office  being 
reviewed,  to  determine  the  extent  of 
adherence  to  prescribed  policies  and 
regulations,  and  to  detect  a  need  for 
guidance  and/or  training.  The  HCA 
shall  be  certified,  or  be  certifiable,  at 
Level  IV  of  the  HHS  Acquisition 
Certification  Program.  Individuals 
appointed  as  HCA's  who  do  not  meet 
the  Level  IV  requirements  shall  have 
one  year  fi-om  the  date  of  appointment 
to  obtain  Level  FV  certification,  The 
heads  of  contracting  activities  may 
redelegate  their  HCA  authorities  to  the 
extent  that  redelegation  is  not 
prohibited  by  the  terms  of  their 
respective  delegations  of  authority,  by 
law,  by  the  Federal  Acquisition 
Regulation,  by  the  HHS  Acquisition 


Regulation,  or  by  other  regulations. 
However,  HCA  and  other  contracting 
approvals  and  authorities  shall  not  be 
redelegated  below  the  levels  specified  in 
the  HHS  Acquisition  Regulation  or,  in 
the  absence  of  coverage  in  the  HHS 
Acquisition  Regulation,  the  Federal 
Acquisition  Regulation.  To  ensure 
proper  control  of  redelegated 
acquisition  authorities,  HCA's  shall 
maintain  a  file  containing  successive 
delegations  of  HCA  authority  through 
and  including  the  contracting  officer 
level.  Personnel  delegated  responsibility 
for  acquisition  functions  must  possess  a 
level  of  expyerience,  training,  and  ability 
commensurate  with  the  complexity  and 
magnitude  of  the  acquisition  actions 
involved. 

Subpart  302.2 — Definitions  Ciause 
302.201    Contract  clause. 

The  FAR  clause.  Definitions,  at 
52.202-1  shall  be  used  as  prescribed  in 
FAR  2.201,  except  as  follows: 

(a)  Paragraph  (a)  at  352.202-1  shall  be 
used  in  place  of  paragraph  (a)  of  the 
FAR  clause. 

(b)  Paragraph  (h),  or  its  alternate,  at 
352.202-1  shall  be  added  to  the  end  of 
the  FAR  clause.  Use  paragraph  (h)  when 
a  fixed-priced  contract  is  anticipated; 
use  the  alternate  to  paragraph  (h)  when 
a  cost-reimbursement  contract  is 
anticipated. 

PART  303— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  303.1 — Safeguards 

Sec. 

303.101    Standards  of  conduct. 

303.101-3    Agency  regulations. 

Subpart  303.2— Contract  Qratultles  to 
Government  Personnel 

303.203    Reporting  suspected  violations  of 
the  Gratuities  clause. 

Subpart  303.3 — Reports  of  Suspected 
Antitrust  Violations 

303.303    Reporting  suspected  antitnist 
violations. 

Subpart  303.4— Contingent  Fees 

303.405    Misrepresentations  or  violations  of 
the  Covenant  Against  Contingent  Fees. 

Subpart  303.6— Contracts  With  Governn>ent 
Employees  or  Organizations  Owned  or 
Controlled  by  Them 

303.602    Exceptions. 

Subpart  303.7— Voiding  and  Rescinding 
Contracts 

303.704    Policy. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 


Subpart  303.1 — Safeguards 
301.101    Standards  of  conduct. 

303. 101-3    Agency  regulations. 

The  Department  of  Health  and  Human 
Services'  Standards  of  Conduct  are 
prescribed  in  Part  73  of  Title  45. 

Subpart  303.2 — Contractor  Gratuities 
to  Government  Personnel 

303.203    Reporting  suspected  violations  of 
the  Qratultles  clause. 

Departmental  personnel  shall  report 
suspected  violations  of  the  Gratuities 
clause  in  accordance  with  Subpart  M, 
Reporting  Violations,  of  45  CFR  Part  73. 
Refer  to  Subpart  B,  Gifts  from  Outside 
Sources,  (5  CFR  2635.201)  for  an 
explanation  regarding  what  is 
prohibited  and  what  is  permitted. 

Subpart  303.3 — Reports  of  Suspected 
Antitrust  Violations 

303.303    Reporting  suspected  antitrust 
violations. 

A  copy  of  each  report  of  suspected 
antitrust  violations  submitted  to  the 
Attorney  General  by  the  HCA  shall  also 
be  submitted  to  the  Director,  Office  of 
Acquisition  Management. 

Subpart  303.4 — Contingent  Fees 

303.405    Misrepresentations  or  violations 
of  tf>e  Covenant  Against  Contingent  Fees. 

(c)  Reports  shall  be  made  promptly  to 
the  contracting  officer. 

(d)(4)  Suspected  fraudulent  or 
criminal  matters  to  be  reported  to  the 
Department  of  Justice  shall  be  prepared 
in  letter  format  and  forwarded  through 
acquisition  channels  to  the  head  of  the 
contracting  activity  for  signature.  The 
letter  must  contain  all  pertinent  facts 
and  background  information  considered 
by  the  contracting  officer  and  chief  of 
the  contracting  office  that  led  to  the 
decision  that  fraudulent  or  criminal 
matters  may  be  present.  A  copy  of  the 
signed  letter  shall  be  sent  to  the 
Director,  Office  of  Acquisition 
Management. 

Subpart  303.6 — Contracts  With 
Government  Employees  or 
Organizations  Owned  or  Controlled  by 
Them 

303.602    Exceptions. 

Approval  of  an  exception  to  the 
poUcy  stated  in  FAR  3.601  shall  be 
made  by  the  HCA  (not  delegable). 

Subpart  303.7— Voiding  and 
Rescinding  Contracts 

303.704    Policy. 

For  purposes  of  impltmenting  FAR 
Subpart  3.7,  the  authorities  granted  to 
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the  "agency  heaa  or  designee"  shall  be 
exercised  by  the  HCA  (not  delegable). 


PART  304— ADI 
MATTERS 


IINISTRAT1VE 


Subpart  304.6 — Contract  Reporting 

Sec.  I 

304.602    Federal  Procurement  Data  System. 

Subpart  304.8— QOvemment  Contract  Files 

304.804-70    Contj'act  closeout  audits. 

Subpart  304.70 — Acquisition  Instrument 
Identification  Numbering  System 

304 .  7000    Scope  df  subpart. 
304.7001     Numbaing  acquisitions. 

Subpart  304.71 — (Review  and  Approval  of 
Proposed  Contraot  Awards 

304.7100  Policy.  I 

304.7101  Procedires. 

Authority:  5  U.sjc.  301;  40  U.S.C.  486(c). 

Subpart  304.6 — Contracting  Reporting 

304.602    Federal  Procurement  Data  System 
(FPOS). 

The  Departmeiital  Contracts 
Infoimation  Systlem  (DCIS)  represents 
the  Department'}  implementation  of  the 
FPDS.  All  departmental  contracting 
activities  are  required  to  participate  in 
the  DCIS  and  fol|ow  the  procedures 
stated  in  the  Enlijanced  E>epartmental 
Contracts  Informtation  System  Manual 
and  amendments  to  it.  The  HCA  (not 
delegable)  shall  ensure  that  all  required 
contract  information  is  collected, 
submitted,  and  received  into  the  DCIS 
on  or  before  the  jsth  of  each  month  for 
all  appropriate  contract  and  contract 
moditications  avrard  of  the  prior  month. 

Subpart  304.8 — Government  Contract 
Files 

304.804-70    Contract  closeout  audits. 

(a)  Contractinfl  officers  shall  rely,  to 
the  maximum  e)ient  possible,  on  non- 
Federal  single  audits  to  close  physically 
completed  costreimbursement  contracts 
with  colleges  and  universities, 
hospitals,  non-pfofit  firms,  and  State 
and  local  govem|nents.  In  addition, 
where  appropriate,  a  sample  of  these 
contractors  may  be  selected  for  audit,  in 
accordance  with  the  decision-making 
process  set  forth  an  the  follovmig 
paragraph  (b). 

(b)  Contracting  officers  shall  request 
contract  closeoul  audits  on  physically 
completed,  cost-|eimbursement,  for- 
profit  contracts  as  follows: 

(1)  Decisions  G(n:  the  need  for  and 
allocation  of  contract  audit  resources 
and  services;  thej  selection  of  contracts 
or  contractors  to  be  audited;  the 
identification  of  ihe  audit  agency  to 
perform  the  audit;  and  the  type  or  scope 
of  closeout  audit  to  be  conducted,  shall 
be  made  by  the  C  iffice  of  Inspector 


General  (OIG)  and  Office  of  Grants  and 
Acquisition  Management,  in 
consultation  with  the  Department's 
Contract  Audit  Users  Work  Group. 
These  decisions  shall  be  based  upon  the 
needs  of  the  customer,  risk  analysis, 
return  on  investment,  and  the 
availability  of  audit  resources.  When  an 
audit  is  warranted  prior  to  closing  a 
contract,  the  contracting  officer  shall 
submit  the  audit  request  to  the  OIG's 
Office  of  Audit  via  the  appropriate 
OPDIV  representative  on  the  Contract 
Audit  Users  Work  Group. 

(2)  Except  where  a  contracting  officer 
suspects  misrepresentation  or  fraud, 
contract  closeout  field  audits  shall  not 
be  requested  if  the  cost  of  performance 
is  likely  to  exceed  the  potential  cost 
recovery.  Contracts  that  are  not  selected 
for  a  field  audit  may  be  closed  on  the 
basis  of  a  desk  review,  subject  to  any 
later  on-site  audit  findings.  The  release 
executed  by  the  contractor  shall  contain 
the  following  statement: 

The  Contractor  agrees,  pursuant  to  the 
clause  in  this  contract  entitled  "Allowable 
Cost"  or  "Allowable  Cost  and  Fixed  Fee"  (as 
appropriate),  that  the  amount  of  any 
sustained  audit  exceptions  resulting  from  any 
audit  made  after  final  payment  shall  be 
refunded  to  the  Government." 

Subpart  304.70 — Acquisition 
Instrument  Identification  Numbering 
System 

304.7000  Scope  of  subpart 

This  subpart  prescribes  poUcy  and 
procedures  for  assigning  identifying 
numbers  to  contracts  and  related 
instnmients,  including  solicitation 
documents,  purchase  orders,  and 
delivery  orders.  The  HCA  (not 
delegable)  is  responsible  for  establishing 
the  numbering  system  within  the 
OPDIV. 

304.7001  Numbering  acquisitions. 

(a)  Acquisitions  which  require 
numbering.  The  following  acquisitions 
shall  be  numbered  in  accordance  with 
the  system  prescribed  in  paragraph  (b) 
of  this  section: 

(1)  Contracts,  including  letter 
contracts  and  task  orders  under  basis 
ordering  agreements,  which  involve  the 
payment  of  $2,500  or  more  for  the 
acquisition  of  personal  property  or 
nonpersonal  services.  (The  number 
assigned  to  a  letter  contract  shall  be 
assigned  to  the  superseding  definitized 
contract). 

(2)  Contracts  which  involve  the 
payment  of  $2,000  or  more  for 
construction  (including  renovation  or 
alteration). 

(3)  Contracts  which  involve  more  than 
one  payment  regardless  of  amount. 


(4)  Requests  for  proposals  and 
invitations  for  bids. 

(5)  Purchase  and  delivery  orders. 

(6)  Requests  for  quotations. 

(7)  Basic  ordering  agreements. 

(b)  Numbering  system  for  contracts. 
All  contracts  which  require  numbering 
shall  be  assigned  a  number  consisting  of 
the  following: 

(1)  The  three  digit  identification  code 
assigned  to  the  contracting  office  by  the 
Office  of  Financial  Operations,  Program 
Support  Center. 

(2)  A  two  digit  fiscal  year  designation; 
and 

(3)  A  four  digit  serial  number.  For 
example,  the  initial  contract  executed 
by  the  Office  of  Acquisition 
Management,  OS,  for  fiscal  year  1996 
would  be  numbered  100-96-0001. 
While  it  is  required  that  a  diffierent 
series  of  four  digit  serial  numbers  be 
used  for  each  fiscal  year,  serial  numbers 
assigned  need  not  be  sequential. 

(c)  Numbering  system  for  other 
acquisitions.  The  HCA  is  responsible  for 
developing  a  numbering  system  for  the 
acquisitions  other  than  contracts  listed 
in  HHSAR  304.7001  (a)(4)  through 
(a)(7),  and  any  other  types  of 
acquisitions  that  may  be  used. 

(d)  Assignment  of  identification 
codes.  Each  contracting  office  of  the 
Department  shall  be  assigned  a  three 
digit  identification  code  by  the  Office  of 
Financial  Operations.  Requests  for  the 
assignment  of  codes  for  newly 
established  contracting  offices  shall  be 
submitted  by  the  headquarters 
acquisition  staff  office  of  the  contracting 
activity  to  the  Office  of  Financial 
Operations  must  be  notified.  A  listing  of 
the  contracting  office  identification 
codes  currently  in  use  is  contained  in 
the  Enhanced  Departmental  Contracts 
Information  System  Manual. 

Subpart  304.71 — Review  and  Approval 
of  Proposed  Contract  Awards 

304.7100  Policy. 

This  subpart  requires  each  HCA  (not 
delegable)  to  establish  review  and 
approval  procedures  for  proposed 
contracts  actions  to  ensure  that: 

(a)  Contract  awards  are  in 
conformance  with  law,  established 
policies  and  procedures,  and  sound 
business  practices; 

(b)  Contractual  documents  properly 
reflect  the  mutual  understanding  of  the 
parties;  and 

(c)  The  contracting  officer  is  informed 
of  deficiencies  and  items  of 
questionable  acceptability,  and 
corrective  action  is  taken. 

304.7101  Procedures. 

(a)  All  contractual  documents, 
regardless  of  dollar  value,  are  to  be 
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reviewed  by  the  contracting  officer  prior 
to  award. 

(b)  The  HCA  is  responsible  for 
establishing  review  and  approval 
procedures  and  designating  acquisition 
officials  to  serve  as  reviewers.  Each 
HCA  is  responsible  for  determining  the 
criterion  (criteria)  to  be  used  in 
determining  which  contracts  are  to  be 
reviewed,  and  that  a  sampling  of 
proposed  contracts  not  included  in  the 
"to  be  reviewed"  group  are  reviewed 
and  approved. 

(c)  Officials  assigned  responsibility 
for  review  and  approval  of  contract 
actions  must  possess  qualifications  in 
the  field  of  acquisition  commensurate 
with  the  level  of  review  performed,  and, 
at  a  minimum,  possess  those  acquisition 
skills  expected  of  a  contracting  officer. 
However,  if  any  official  is  to  serve  as  the 
contracting  officer  and  sign  the 
contractual  document,  the  review  and 
approval  function  shall  be  performed  by 
an  appropriate  official  at  least  one  level 
above. 

PART  305— PUBLiaZINQ  CONTRACT 
ACTIONS 

Subpart  305.2— Synopsis  of  Proposed 
Contract  Actions 

Sec. 

305.202    Exceptions. 

Subpart  305.3— Synopsis  of  Contract 
Awards 

305. 303    Announcement  of  contract  awards. 
Subpart  305.5— Paid  Advertisements 
305.502    Authority. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  305.2— Synopsis  of  Proposed 
Contract  Actions 

305.202    Exceptions. 

(b)  When  a  contracting  office  believes 
that  it  has  a  situation  where  advance 
notice  is  not  appropriate  or  reasonable, 
it  shall  prepare  a  memorandum  citing 
all  pertinent  facts  and  details  and  send 
it,  through  normal  acquisition  channels, 
to  the  Deputy  Assistant  Secretary  for 
Grants  and  Acquisition  Management 
(DASGAM)  requesting  relief  from 
synopsizing.  The  DASGAM  shall  review 
the  request  and  decide  whether  an 
exception  to  synopsizing  is  appropriate 
or  reasonable.  If  it  is,  the  DASGAM  shall 
take  the  necessary  coordinating  actions 
required  by  FAR  5.202(b).  Whatever  the 
decision  is  on  the  request,  the  DASGAM 
shall  promptly  notify  the  contracting 
office  when  a  determination  has  been 
made. 


Subpart  305.3 — Synopses  of  Contract 
Awards 

305.303    Announcement  of  contract 
awards. 

(a)  Public  announcement.  Any 
contract,  contract  modification,  or 
delivery  order  in  the  amount  of  $3 
million  or  more  shall  be  reported  by  the 
contracting  officer  to  the  Office  of  the 
Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison), 
Room  406G,  Hubert  H.  Humphrey 
Building.  Notification  shall  be 
accomplished  by  providing  a  copy  of 
the  contract  or  award  document  face 
page  to  the  referenced  office  prior  to  the 
day  of  award,  or  in  sufficient  time  to 
allow  for  an  announcement  to  be  made 
by  5:00  p.m.  Washington,  DC  time  on 
the  day  of  award. 

Subpart  305.5— Paid  Advertisements 

305.502    Authority. 

The  contracting  officer  is  authorized 
to  publish  advertisements,  notices,  and 
contract  proposals  in  newspapers  and 
periodicals  in  accordance  with  the 
requirements  and  conditions  referenced 
in  FAR  Subpart  5.5. 

PART  306— COMPETITION 
REQUIREMENTS 

Subpart  306.2— full  and  Open  Competition 
After  Exclusion  of  Sources 

306. 202    Establishing  or  maintaining 
alternative  sources. 

Subpart  306.3— Ottter  Than  Full  and  Open 
Competition 

306.302  Qrcumstances  pemiitting  other 
than  full  and  open  competition. 

306.302-1  Only  one  responsible  source  and 
no  other  supplies  or  services  will  satisfy 
agency  requirements. 

306.302-7    Public  interest. 

306.303  Justification. 
306.303-1    Requirements 
306.303-2    Content. 

306.304  Approval  of  the  justification. 

Subpart  306.5— Competition  Advocates 

306.501    Requirement. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  306.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

306.202    Establishing  or  maintaining 
alternative  sources. 

(a)  The  reference  to  the  agency  head 
in  FAR  6.202(a)  shall  mean  the 
appropriate  competition  advocate  cited 
in  306.501. 

(b)(1)  The  required  determination  and 
findings  (D&F)  shall  be  prepared  by  the 
contracting  officer  based  on  the  data 
provided  by  program  persormel,  and 


shall  be  signed  by  the  appropriate 
competition  advocate.  The  D&F 
signatory  is  not  delegable. 

Subpart  306.3 — Other  Than  Full  and 
Open  Competition 

306.302    Circumstances  permitting  ottter 
than  full  and  open  competition. 

306.302-1    Only  one  responsible  source 
and  no  ottter  supplies  or  services  will 
satisfy  agency  requirements. 

(a)(2)(ii)  Follow-on  contracts  for  the 
continuation  of  major  research  and 
development  studies  on  long-term  social 
and  health  programs,  major  research 
studies,  or  clinical  trials  may  be  deemed 
to  be  available  only  from  the  original 
source  when  it  is  likely  that  award  to 
any  other  source  would  result  in 
unacceptable  delays  in  fulfilling  the 
Department's  or  OPDIV's  requirements. 

(b)  Application.  (4)  When  the  head  of 
the  program  office  has  determined  that 
a  specific  item  of  technical  equipment 
or  parts  must  be  obtained  to  meet  the 
activity's  program  responsibility  to  test 
and  evacuate  certain  kinds  and  types  of 
products,  and  only  one  source  is 
available.  (This  criterion  is  limited  to 
testing  and  evaluation  purposes  only 
and  may  not  be  used  for  initial  outfitting 
or  repetitive  acquisitions.  Project 
officers  should  support  the  use  of  this 
criterion  with  citations  from  their 
agency's  legislation  and  the  technical 
rationale  for  the  item  of  equipment 
required.) 

306.302-7    Public  interest 

(a)  Authority.  (2)  Agency  head,  in  this 
instance,  means  the  Secretary. 

(b)  Limitations.  An  "approval 
package"  must  be  prepared  by  the 
contracting  officer  and  staffed  through 
departmental  acquisition  channels  to 
the  Secretary.  The  package  shall  include 
a  determination  and  findings  for  the 
Secretary  to  sign  that  contains  all 
pertinent  information  to  support 
justification  for  exercising  the 
exemption  to  competition,  and  a  letter 
for  the  Secretary  to  sign  notifying 
Congress  of  the  determination  to  award 
a  contract  under  the  authority  of  41 
U.S.C.  253(c)(7). 

306.303    Justifications. 

306.303-1    Requirements. 

(b)  Preliminary  arrangements  or 
agreements  with  the  proposed 
contractor  shall  have  no  effect  on  the 
rationale  used  to  support  an  acquisition 
for  other  than  full  and  open 
competition. 

(f)  When  a  program  office  desires  to 
obtain  certain  goods  nr  services  by 
contract  without  full  ond  open 
competition,  it  shall,  at  the  time  of 
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FAR  6.303  and 
"JOFOC"  (Justif 
Full  and  Open  < 
Justifications  at  I 


forwarding  the  :  equisition  or  request  for 
contract,  furnish  the  contracting  office  a 
justification  exf  laining  why  full  and 
open  competitidn  is  not  feasible.  All 
justifications  shill  be  initially  reviewed 
by  the  contracti  ig  officer. 

(1)  Justificatic  ns  in  excess  of  the 
simplified  acqu  sition  threshold  shall  be 
in  the  form  of  a  separate,  self-contained 
document,  prepared  in  accordance  with 

^06.303,  and  called  a 
ication  for  Other  Than 
Competition). 

below  the  simplified 
acquisition  threshold  may  be  in  the 
form  of  a  paragraph  or  paragraphs 
contained  in  tha  requisition  or  request 
for  contract. 

(2)  Justifications,  whether  over  or 
under  the  simplified  acquisition 
threshold,  shall  fully  describe  what  is  to 
be  acquired,  off^r  reasons  which  go 
beyond  inconvenience,  and  explain  why 
it  is  not  feasible  [to  obtain  competition. 
The  justifications  shall  be  supported  by 
verifiable  facts  rfither  than  mere 
opinions.  Documentation  in  tho 
justification  should  be  sufficient  to 
permit  an  individual  with  technical 
competence  in  the  area  to  follow  the 
rationale. 


it^ 


306.303-2    Cont 

(a)(1)  The  program  office  and  name, 
address,  and  tel<  phone  number  of  the 
project  officer  si  all  also  be  included. 

(2)  This  item  shall  include  project 
identification  su  ch  as  the  authorizing 
program  legislat  on,  to  include  citations 
or  other  internal  program  identification 
data  such  as  tith  ,  contract  number,  etc. 

(3)  The  descri]  )tion  may  be  in  the 
form  of  a  statemi  snt  of  work,  purchase 
description,  or  s  jecification.  A 
statement  is  to  b  5  included  to  explain 
whether  the  acqi  lisition  is  an  entity  in 
itself,  whether  it  is  one  in  a  series,  or 
part  of  a  related  {roup  of  acquisitions. 

(c)  Each  JOFO" :  shall  conclude  with  at 
least  signature  lines  for  the  project 
officer,  project  officer's  immediate 
supervisor,  contracting  officer,  and 
approving  official. 


of  the  Justification. 

letition  advocates  are 
This  authority  is  not 


306.304    Appro' 

(a)(2)  The  co 
listed  in  306.501 
delegable. 

(3)  The  compe  ition  advocate  shall 
exercise  this  approval  authority,  except 
where  the  individual  designated  as  the 
competition  adv  )cate  does  not  meet  the 
requirements  of  ■  AR  6.304(a)(3)(ii).  This 
authority  is  not  (  elegable. 

(4)  The  senior  jrocureraent  executive 
of  the  Departmer  t  is  the  Assistant 
Secretary  for  Management  and  Budget. 


(c)  A  class  justification  shall  be 
processed  the  same  as  an  individual 
justification. 

Subpart  306.5 — Competition 
Advocates 

306.501    Requirement. 

The  Department's  competition 
advocate  is  the  Deputy  Assistant 
Secretary  for  Grants  and  Acquisition 
Management.  The  competition 
advocates  for  the  Department's  primary 
contracting  officers  are  as  follows: 
ACF — Director,  Office  of  Management 

Services 
HCFA — Associate  Administrator  for 

Operations  and  Resource  Management 
OS— Deputy  Assistant  Secretary  for 

Grants  and  Acquisition  Management 
PSC — Director,  Administrative  Services 

Center 
AHCPR— Executive  Officer 
CDCP — Director.  Office  of  Program 

Support 
FDA — Associate  Commissioner  for 

Management 
HRSA — Associate  Administrator  for 

Operations  and  Management 
IHS— Associate  Director,  Office  of 

Administration  and  Management 
NIH— (R&D)— Associate  Director  for 

Extramural  Affairs  (Other  than 

R&D) — Associate  Director  for 

Intramural  Affairs 
SAMHSA — Associate  Administrator  for 

Management 

PART  307— ACQUISITION  PLANNING 

Subpart  307.1— Acquisition  Plans 

Sec. 

307.104  General  procedures. 

307. 105  Contents  of  written  acquisition 
plans. 

307.170    Program  training  requirements. 
307.170-1    Policy  exceptions. 
307.170-2    Training  course  prerequisites. 

Subpart  307.3— Contractor  Versus 
Government  Performance 

307.302  General. 

307.303  Determining  availability  of  private 
commercial  sources. 

307.304  Procedures. 
307.307    Appeals. 

Subpart  307.70— Considerations  in 
Selecting  an  Award  instrument 

307. 7000  Scope  of  subpart. 

307.7001  Distinction  between  acquisition 
and  assistance. 

307.7002  Procedures. 

Subpart  307.71— Requests  for  Contract 

307.7100  Scope  of  subpart. 

307.7101  General. 

307.7102  Procedures. 

307.7103  Responsibilities. 

307.7104  Transmittal. 

307.7105  Format  and  content. 

307.7106  Statement  of  work. 

307.7107  Review. 


Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  307.1— Acquisition  Planning 

307.104    General  procedures. 

(c)  If  use  of  other  than  full  and  open 
competition  is  anticipated,  see 
307.104(h). 

(d)  Each  contracting  activity  shall 
prepare  an  Annual  Acquisition  Plan 
(AAP).  The  AAP  is  a  macro  plan, 
containing  a  list  of  anticipated  contract 
actions  over  the  simplified  acquisition 
threshold  and  their  associated  funding, 
as  well  as  the  aggregate  planned  dollars 
for  simplified  acquisitions  by  quarter, 
developed  for  each  fiscal  year.  The  AAP 
shall  conform  to  reasonable  budget 
expectations  and  shall  be  reviewed  at 
least  quarterly  and  modified  as 
appropriate.  The  chief  of  the  contracting 
office  (CCO)  shall  obtain  this 
information  from  the  program  planning/ 
budget  office  of  the  contracting  activity 
and  use  the  AAP  to  provide  necessary 
reports  and  monitor  the  workload  of  the 
contracting  office.  For  contract  actions, 
the  plan  shall  contain,  at  a  minimum: 

(1)  A  brief  description  (descriptive 
title,  perhaps  one  or  two  sentences  if 
necessary); 

(2)  Estimated  award  amount; 

(3)  Requested  award  date; 

(4)  Name  and  phone  number  of 
contact  person  (usually  the  project 
officer); 

(5)  Other  information  required  for 
OPDIV  needs. 

(e)  Once  the  AAP  is  obtained,  the 
contracting  officer/contract  specialist 
shall  initiate  discussions  with  the 
assigned  project  officer  for  each  planned 
negotiated  acquisition  over  $100,000 
except  for: 

(1)  Acquisitions  made  under 
interagency  agreements,  and 

(2)  Contract  modifications  which 
exercise  options,  make  changes 
authorized  by  the  Changes  clause,  or 
add  funds  to  an  incrementally  funded 
contract.  (The  HCA  may  prescribe 
procedures  for  contract  actions  not 
covered  by  this  subpart.) 

(f)  The  purpose  of  the  discussions 
between  the  contracting  and  project 
officers  is  to  develop  an  individual 
acquisition  planning  schedule  and  to 
address  the  things  that  will  need  to  be 
covered  in  the  request  for  contract 
(RFC),  including  clearances,  acquisition 
strategy,  sources,  etc.  The  project  officer 
must  either  have  a  statement  of  work 
(SOW)  ready  at  this  time  or  must 
discuss  in  more  detail  the  nature  of  the 
services/supplies  that  will  be  required. 

(g)  Standard  lead-times  for  processing 
various  types  of  acquisitions  and 
deadlines  for  submission  of  acceptable 
RFCs  (that  is,  RFCs  which  include  all 
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required  elements  such  as  clearances, 
funding  documents,  and  an  acceptable 
SOW)  for  award  in  a  given  fiscal  year 
shall  be  established  by  the  HCA  or 
designee  not  lower  that  the  CCO. 

(h)  The  outcome  of  the  discussions 
referenced  in  307.104  (f)  between  the 
project  officer  and  the  contracting 
officer/contracting  specialist  will  be  an 
agreement  concerning  the  dates  of 
significant  transaction-specific 
acquisition  milestones,  including  the 
date  of  submission  of  the  RFC  to  the 
contracting  officer.  This  milestone 
schedule  document  will  be  prepared 
with  those  dates  and  will  be  signed  by 
the  project  officer  and  the  contracting 
officer.  The  milestones  cannot  be 
revised  except  by  mutual  agreement  of 
these  same  individuals.  If  the  planning 
schedule  indicates  the  need  to  obtain 
approval  of  a  Justification  for  Other  than 
Full  and  Open  Competition,  the  CCO 
must  sign  the  milestone  agreement.  This 
document  shall  be  retained  in  the 
contract  file.  All  other  considerations 
that  will  affect  the  acquisition 
(technical,  business,  management)  shall 
be  addressed  in  the  RFC  (see  307.71). 

(A)  RFCs  submitted  after  the 
established  deadline  in  paragraph  (g)  of 
this  section  or  the  agreed-upon 
milestone  for  RFC  submission  in 
paragraph  (h)  of  this  section  will  be 
accepted  for  processing  on  a  case-by- 
case  basis. 

307. 1 05    Contents  of  written  acquisition 
plans. 

The  written  acquisition  plan  required 
by  FAR  7.105  is  contained  in  the  request 
for  contract,  as  specified  in  Subpart 
307.71,  and  is  the  final  product  of  the 
planning  process. 

307.170    Program  training  requirements. 

(a)  All  program  personnel  selected  to 
serve  as  project  officer  for  an  HHS 
contract  shall  have  successfully 
completed  either  the  E)epartment's 
appropriate  "Basic  Project  Officer" 
course,  or  an  equivalent  course  (see 
paragraph  (c)  of  this  section). 

(b)  At  least  fifty  percent  of  the  HHS 
program  personnel  performing  the 
function  of  technical  proposal  evaluator 
on  a  technical  evaluation  team  or  panel 
for  any  competitively  solicited  HHS 
contract  shall  have  successfully 
completed  the  appropriate  "Basic 
Project  Officer"  course,  or  an  equivalent 
course  (see  paragraph  (c)  of  this 
section).  This  requirement  applies  to  the 
initial  technical  proposal  evaluation  and 
any  subsequent  technical  evaluations 
that  may  be  required. 

(c)  Determination  of  course 
equivalency  shall  be  made  by  the  HCA 
(not  delegable)  of  the  cognizant 


contracting  activity.  The  contracting 
officer  is  responsible  for  ensuring  that 
the  project  officer  and  technical 
proposal  evaluators  have  successfully 
completed  the  required  training 
discussed  in  307.170-2. 

307.170-1    Polley  exceptions. 

In  the  event  there  is  an  urgent 
requirement  for  a  specific  individual  to 
serve  as  a  project  officer  and  that 
individual  has  not  successfully 
completed  the  prerequisite  training 
course,  the  HCA  (not  delegable)  may 
waive  the  training  requirement  and 
authorize  the  individual  to  perform  the 
project  duties,  provided  that: 

(a)  The  individual  first  meets  with  the 
cognizant  contracting  officer  to  review 
the  "DHHS  Project  Officers'  Contracting 
Handbook,"  and  to  discuss  the 
important  aspects  of  the  contracting — 
program  office  relationship  as 
appropriate  to  the  circumstances;  and 

ft))  The  individual  attends  the  next 
scheduled  and  appropriate  "Basic 
Project  Officer"  course. 

307.170-2    Training  course  prerequisites. 

(a)  Project  officers.  (1)  Newly 
appointed  project  officers,  and  project 
officers  with  less  than  three  years 
experience  and  no  previous  related 
training,  are  required  to  take  the 
appropriate  "Basic  Project  Officer" 
course.  (The  grade  level  for  project 
officers  attending  the  course  should  be 
GS-7  and  above.)  All  project  officers  are 
encouraged  to  take  the  appropriate 
"Writing  Statements  of  Work"  course. 

(2)  Project  officers  with  more  than 
three  years  experience,  and  project 
officers  with  less  than  three  years 
experience  who  have  successfully 
completed  the  appropriate  basic  course, 
are  qualified  (and  encouraged)  to  take 
the  "Advanced  Project  Officer"  course. 

(3)  Additional  information  on 
prerequisites  for  attendance  of  these 
courses  may  be  found  in  the  "DHHS 
Acquisition  Training  and  Certification 
Handbook." 

(b)  Technical  proposal  evaluators. 
Technical  proposal  evaluators, 
regardless  of  experience,  are  required  to 
take  the  appropriate  "Basic  Project 
Officer"  course.  Upon  successful 
completion  of  the  basic  course,  it  is 
recommended  that  they  take  the 
appropriate  "Advanced  Project  Officer" 
course. 

Subpart  307.3 — Contractor  Versus 
Government  Performance 

307.302    General. 

(a)  GAM  Chapter  18-10,  Commercial- 
Industrial  Activities  of  the  Department 
of  Health  and  Human  Services 


Providing  Products  or  Services  for 
Government  Use,  assigns 
responsibilities  for  making  method-of- 
performance  decisions  (contract  vs.  in- 
house  performance)  to  various 
management  levels  within  the 
Department  depending  on  the  dollar 
amount  of  capital  investment  or  annual 
operating  costs.  It  also  requires  that  each 
operating  division  (OPDIV)  and  staff 
division  (STAFFDIV)  designate  a 
"Commercial-Industrial  Control  Officer" 
(CICO)  to  be  responsible  for  ensuring 
compliance  with  the  requirements  of  the 
Chapter. 

(d)  Besides  contracts  with  annual 
operating  costs  under  SIOO.OOO, 
contracts  with  annual  operating  costs 
under  an  authorized  acquisition  set- 
aside  for  small  business  concerns  and 
contracts  made  pursuant  to  section  8(a) 
of  the  Small  Business  Act  are  exempted 
from  the  requirements  of  FAR  Subpart 
7.3,  GAM  Chapter  18-10,  and  OMB 
Circular  No.  A-76. 

307.303  Determining  ayaliablllty  of  private 
commercial  sources. 

In  accordance  with  the  provisions  of 
GAM  Chapter  18-10.  OPDIVs  and 
STAFFDIVs  must  prepare  and  maintain 
a  complete  inventory  of  all  individual 
commercial  or  industrial  activities, 
including  those  conducted  under 
contracts  in  excess  of  $100,000 
annually.  They  must  also  conduct 
periodic  reviews  of  each  activity  and 
contract  in  the  inventory  to  determine  if 
the  existing  performance,  in-house  or  by 
contract,  continues  to  be  in  accordance 
with  the  policy  guidelines  of  GAM 
Chapter  18-10. 

307.304  Procedures. 

Contracting  officers  shall  ensure  that 
no  acquisition  action  involving  a 
commercial-industrial  activity  is 
initiated  unless  it  is  in  compliance  with 
the  requirements  of  GAM  Chapter  18- 
10.  The  contracting  officer  must  check 
each  request  for  contract  expected  to 
result  in  a  contract  in  excess  of  $100,000 
to  ensure  that  it  contains  a  statement  as 
to  whether  the  proposed  contract  is  or 
is  not  subject  to  review  under  GAM 
Chapter  18-10  requirements.  If  the 
contracting  officer  has  any  questions 
regarding  the  determination  of 
applicability  or  nonapplicability,  or  if 
the  required  statement  is  missing,  the 
program  office  submitting  the  request 
for  contract  should  be  contacted  and  the 
situation  rectified.  If  the  issue  cannot  be 
resolved  with  the  program  office,  the 
contracting  office  shall  refer  the  matter 
to  the  CICO  for  a  final  determination. 
The  HCA  is  responsible  for  ensuring 
that  contracting  activitios  are  in  full 
compliance  with  FAR  Subpart  7.3. 
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307.307    Appeali. 

The  review  a|id  appeals  procedure 
discussed  in  FAR  7.307  are  addressed  in 
GAM  Chapter  1«-10. 

Subpart  307.70i— Considerations  in 
Selecting  an  Award  instrunient 

307.7000  Scope  of  subpart 

This  subpart  |)rovides  guidance  on  the 
appropriate  selection  of  award 
instruments  coasistent  with  the  Federal 
Grant  and  Cooderative  Agreement  Act  of 
1977  (41  U.S.C.ISOI).  This  subpart 
explains  the  us4  of  the  contract  as  the 
award  instrum^t  for  acquisition 
relationships,  atid  the  grant  or 
cooperative  agreement  as  the  instrument 
for  assistance  relationships.  This 
subpart  provides  guidance  for 
determining  wl^ther  to  use  the 
acquisition  or  assistance  process  to 
fulfill  program  seeds.  Detailed  guidance 
on  assistance  infitruments  may  be  found 
in  Chapter  1-02  of  the  Grants 
Administration  iManual. 

307.7001  Distinction  betwmen  acquisition 
and  assistance. 

(a)  The  Federal  Grant  and  Cooperative 
Agreement  Act  pf  1977  requires  the  use 
of  contracts  to  acquire  property  or 
services  for  the  direct  benefit  or  use  of 
the  Government  and  grants  or 
cooperative  agr^ments  to  transfer 
money,  property,  services,  or  anything 
of  value  to  recipients  to  accomplish  a 
public  purpose  of  support  or 
stimulation  autl^orized  by  Federal 
statute. 

(b)  A  contractus  to  be  used  as  the  legal 
instrument  to  reflect  a  relationship 
between  the  Federal  Government  and  a 
recipient  whene|ver: 

(1)  The  principal  purpose  of  the 
instrument  is  thfe  acquisition,  by 
purchase,  lease,  or  barter,  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  or 

(2)  The  [Department  determines  in  a 
specific  instance  that  the  use  of  a  type 
of  contract  is  appropriate.  That  is,  it  is 
determined  in  a  certain  situation  that 
specific  needs  c^n  be  satisfied  best  by 
using  the  acquisition  process.  However, 
this  authority  d(|es  not  permit 
circumventing  ttie  criteria  for  use  of 
acquisition  or  assistance  instruments. 
Use  of  this  autherity  is  restricted  to 
extraordinary  circumstances  and  only 
with  the  prior  approval  of  the  Deputy 
Assistant  Secretiry  for  Grants  and 
Acquisition  Management  (DASGAM). 

(c)  A  grant  or  cooperative  agreement 
is  to  be  used  as  the  legal  instrument  to 
reflect  a  relationship  between  the 
Federal  Govemipent  and  a  recipient 
whenever  the  principal  purpose  of  the 
relationship  is  tie  transfer  of  money, 


property,  services,  or  anything  of  value 
to  the  recipient  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute. 

(1)  A  grant  is  the  legal  instrument  to 
be  used  when  no  substantial 
involvement  is  anticipated  between  the 
Department  and  the  recipient  during 
performance  of  the  contemplated 
activity. 

(2)  A  cooperative  agreement  is  the 
legal  instrument  to  be  used  when 
substantial  involvement  is  anticipated 
between  the  Department  and  the 
recipient  during  performance  of  the 
contemplated  activity. 

(d)  As  a  general  rule,  contracts  are  to 
be  used  for  the  following  purposes: 

(1)  Evaluation  (including  research  of 
an  evaluative  nature)  of  the  performance 
of  Government  programs  or  projects  or 
grantee  activity  initiated  by  the  funding 
agency  for  its  direct  benefit  or  use. 

(2)  Technical  assistance  rendered  to 
the  Government,  or  on  behalf  of  the 
Government,  to  any  third  party, 
including  those  receiving  grants  or 
cooperative  agreements. 

(3)  Surveys,  studies,  and  research 
which  provide  specific  information 
desired  by  the  Government  for  its  direct 
activities,  or  for  dissemination  to  the 
public. 

(4)  Consulting  services  or  professional 
services  of  all  kinds  if  provided  to  the 
Government  or,  on  behalf  of  the 
Government,  to  any  third  party. 

(5)  Training  projects  where  the 
Government  selects  the  individuals  or 
specific  groups  whose  members  are  to 
be  trained  or  specifies  the  content  of  the 
curriculum  (not  applicable  to  fellowship 
awards.) 

(6)  Planning  for  Government  use. 

(7)  Production  of  publications  or 
audiovisual  materials  required  primarily 
for  the  conduct  of  the  direct  operations 
of  the  Government. 

(8)  Design  or  development  of  items  for 
Government  use  or  pursuant  to  agency 
definition  or  specifications. 

(9)  Conferences  conducted  on  behalf 
of  the  Government. 

(10)  Generation  of  management 
information  or  other  data  for 
Government  use. 

307.7002    Procedures. 

(a)  OPDIV  program  officials  should 
use  existing  budget  and  program 
planning  procedures  to  propose  new 
activities  and  major  changes  in  ongoing 
programs.  It  is  the  responsibility  of 
these  program  officials  to  meet  with  the 
HCA  and  the  principal  grants 
management  official,  or  their  designees, 
to  distinguish  the  relationships  and 
determine  whether  award  is  to  be  made 
through  the  acquisition  process  or 


assistance  process.  This  determination 
should  be  made  prior  to  the  time  when 
the  euinual  acquisition  plan  is  reviewed 
and  approved  so  that  the  plan  v^rill 
reflect  all  known  proposed  contract 
actions.  The  cognizant  contracting 
officer  will  confirm  the  appropriateness 
of  the  use  of  the  contract  instrument 
when  reviewing  the  request  for  contract. 

(b)  Shifts  from  one  award  instrument 
to  another  must  be  fully  documented  in 
the  appropriate  files  to  show  a 
fundamental  change  in  program  purpose 
that  unequivocally  justifies  the  rationale 
for  the  shift. 

(c)  OPDIVs  must  ensure  that  the 
choice  of  instrument  is  determined  in 
accordance  with  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977  and 
applicable  departmental  policies.  If, 
however,  there  are  major  individual 
transactions  or  programs  which  contain 
elements  of  both  acquisition  and 
assistance  in  such  a  way  that  they 
cannot  be  characterized  as  having  a 
principal  purpose  of  one  or  the  other, 
guidance  should  be  obtained  from  the 
DASGAM,  through  normal  chaimels, 
before  proceeding  with  a  determination. 

(d)  Any  public  notice,  program 
announcement,  solicitation,  or  request 
for  applications  or  proposals  must 
indicate  whether  the  intended 
relationship  will  be  one  of  acquisition 
or  assistance  and  specify  the  award 
instrument  to  be  used. 

Subpart  307.71— Requests  for  Contract 

307.7100  Scope  of  subpart. 

This  subpart  prescribes  the  format 
and  contents  of  the  request  for  contract 
(RFC)  and  provides  procedures  for  its 
preparation  and  submission. 

307.7101  General. 

The  program  office's  preparation  of 
the  RFC  and  submission  to  the 
contracting  office  completes  the 
presolicitation  phase  of  the  acquisition 
planning  process  and  commences  the 
solicitation  phase.  The  RFC  is  the 
formal  document  which  initiates  the 
preparation  of  the  request  for  proposals 
(RFP)  by  the  contracting  office  and  sets 
the  acquisition  process  in  motion.  It  is 
the  result  of  the  planning  by  the  project 
officer  and  contracting  officer  and 
contains  much  of  the  pertinent 
information  necessary  for  the 
development  of  a  sound,  comprehensive 
RFP. 

307.7102  Procedures. 

The  program  office  should  submit  the 
RFC  to  the  contracting  office  no  later 
than  the  date  agreed  to  by  the 
contracting  officer  and  the  project 
officer  in  the  milestone  schedule  (see 
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307.104(h)),  unless  a  revised  due  date 
has  been  established  by  mutual 
agreement. 

307.7103  Responsibiltttes. 

(a)  It  is  the  responsibility  of  the 
project  officer  to  prepare  the  RFC  so  that 
it  complies  with  the  requirements  of 
this  subpart  and  any  OPDIV  guidance 
issued  in  accordance  with  this  subpart. 

(b)  Prior  to  the  submission  of  the  RFC 
to  the  contracting  office,  the  head  of  the 
program  office  sponsoring  the  project 
shall  review  the  RFC  to  ensure  that  all 
required  information  is  provided  in  the 
prescribed  format,  and  a  technical 
review  of  the  statement  of  work  has 
been  made.  The  level  and  extent  of  the 
technical  review  is  to  be  commensurate 
with  the  estimated  cost,  importance, 
and  complexity  of  the  proposed 
acquisition,  and  must  be  thorough 
enough  to  ensure  that  vague  and 
ambiguous  language  is  eliminated,  the 
statement  of  work  is  structured  by 
phases  or  tasks,  if  appropriate,  and 
methods  are  available  for  assessing  the 
contractor's  technical,  cost,  and  delivery 
performance. 

307.7104  Transmittal. 

The  RFC  must  be  conveyed  to  the 
contracting  office  by  use  of  a  covering 
memorandum  or  other  form  of 
transmittal.  The  transmittal  document 
must  be  signed  by  the  head  of  the 
sponsoring  program  office  and  include 
both  a  statement  attesting  to  the 
conclusiveness  of  the  review  described 
in  307.7103(b)  and  a  list  identifying  all 
attachments  to  the  RFC. 

307.7105  Format  and  content 

The  Department  does  not  prescribe  a 
standard  format  for  the  RFC.  A  format 
similar  to  what  is  in  this  section  is 
recommended.  However,  any  document 
or  group  of  documents  will  be 
acceptable  as  an  RFC  as  long  as  all  of 
the  required  information  (paragraph  (a) 
of  this  section),  and  as  much  of  the 
optional  information  (paragraph  (b)  of 
this  section)  as  is  relevant,  is  included. 

(a)  The  RFC  must  include: 

(1)  Purpose  of  the  contract.  A  brief, 
general  description  of  the  requirement, 
including  the  citation  of  the  legislation 
which  authorizes  the  program  or 
project,  and  a  statement  as  to  the 
intended  purpose/use  of  the  proposed 
contract. 

(2)  Period  of  performance.  The 
number  of  months  (or  other  time  period) 
required  for  total  performance  and,  if 
applicable,  for  each  phase  of  work 
indicated  in  the  statement  of  work,  as 
well  as  the  proposed  starting  date. 

(3)  Estimated  cost  and  funds  citation. 
An  estimate  of  the  total  cost  of  the 


proposed  contract  and,  if  applicable,  the 
estimate  for  each  phase  indicated  in  the 
statement  of  work.  The  project  officer 
must  provide  a  cost  breakdown  of  all 
contributing  cost  factors,  an  estimate  of 
the  technical  staff  hours,  direct  material, 
subcontracting,  travel,  etc.,  and  may 
consult  with  contracting  and  cost 
advisory  personnel  in  developing  this 
information.  This  section  must  include 
the  certification  of  funds  availability  for 
the  proposed  acquisition,  along  with  the 
appropriation  and  accounting 
information  citations.  When  funds  for 
the  proposed  acquisition  are  not 
currently  available  for  obligation  but  are 
anticipated,  a  statement  of  intent  to 
commit  funds  from  the  financial 
management  officer  shall  be  included  in 
lieu  of  the  certification  of  funds 
availability.  (Contracts  cannot  be 
awarded  unless  funds  are  available,  but 
see  FAR  32.703-2). 

(4)  Specification,  purchase 
description,  or  statement  or  work.  A 
description  of  the  work  to  be  performed 
that  may  be  in  the  form  of  a 
specification,  purchase  description,  or 
statement  of  work.  Guidance  concerning 
the  statement  of  work  and  its  contents 

is  contained  in  307.7106.  Specifications 
and  purchase  descriptions  are  not  used 
to  a  great  extent  in  this  Department.  Use 
of  the  specification  is  primarily  limited 
to  supply  or  service  contracts  where  the 
material  end  item  or  service  to  be 
delivered  is  well  defined  by  the 
Government. 

(5)  Schedule  of  deliverables/reporting 
requirements.  A  description  of  what  is 
to  be  delivered,  including,  if  applicable, 
technical  and  financial  progress  reports 
and  any  final  report,  and  the  required 
date  of  delivery  for  each  deliverable. 
Reporting  requirements  should  be 
tailored  to  the  instant  acquisition  and 
should  not  be  unnecessarily  extensive 
or  detailed.  All  delivery  and  reporting 
requirements  shall  include  the 
quantities,  the  place  of  delivery,  and 
time  of  delivery. 

(6)  Sources  for  solicitation.  A  list  of 
known  potential  sources  by  name  and 
mailing  address.  The  project  officer  is 
encouraged  to  use  trade  and 
professional  journals  and  publications 
to  identify  new  prospective  sources  to 
supplement  the  list  of  knowrn  sources. 
Efforts  to  identify  set-aside  possibilities, 
i.e.,  small  disadvantaged,  and  women- 
ovmed  small  businesses  must  be 
explained. 

{7)  Project  officer  and  alternate.  The 
project  officer's  name,  title, 
organization,  mailing  address,  and 
telephone  number,  along  with  the  same 
data  for  the  project  officer's  alternate, 
and  a  statement  that  these  individuals 
have  completed  the  Department's 


project  officer  training  course  (see 
307.170) 

(b)  The  RFC  must  include,  if 
applicable  to  the  acquisition: 

(1)  Background  and  need.  The 
background,  history,  and  necessity  for 
the  proposed  contract.  This  section  is  to 
include  prior,  present,  and  planned 
efforts  by  the  program  office  in  the  same 
or  related  areas,  and  a  description  of 
efforts  by  other  departmental  activities 
and  Federal  agencies  in  the  same  or 
related  program  areas,  if  known.  In 
addition,  specific  project  information, 
such  as  the  relevance  or  contribution  to 
overall  program  objectives,  reasons  for 
the  need,  priority,  and  project  overlap 
are  to  be  provided. 

(2)  Reference  materials.  A  list,  by  title 
and  description,  of  study  reports,  plans, 
drawings,  and  other  data  to  be  made 
available  to  prospective  offerors  for  use 
in  preparation  of  proposals  and/or  the 
contractor  for  use  in  performance  of  the 
contract.  The  project  officer  must 
indicate  whether  this  material  is 
currently  available  or  when  it  will  be 
available. 

(3)  Technical  evaluation  criteria  and 
instructions.  Technical  evaluation 
criteria,  which  have  been  developed 
based  on  the  requirements  of  the 
specific  project,  and  any  instructions 
and  information  which  will  assist  in  the 
preparation  of  prospective  offerors' 
technical  proposals.  Evaluation  factors 
may  include  understanding  of  the 
problem,  technical  approach, 
experience,  personnel,  facilities,  etc. 
Criteria  areas  discussed  in  the  statement 
of  work  and  the  relative  order  of 
importance  or  weights  assigned  to  each 
of  these  areas  for  technical  evaluation 
purposes  must  be  identified. 

(4)  Special  program  clearances  or 
approvals.  Any  required  clearance  or 
approval.  The  following  special  program 
clearances  or  approvals  should  be 
reviewed  for  applicability  to  each 
acquisition.  The  ones  which  are 
applicable  should  be  addressed  during 
the  planning  discussions  between  the 
project  officer  and  contracting  officer/ 
contract  specialist  (see  307.104(f))  and 
immediate  action  should  be  initiated  by 
the  project  officer  to  obtain  the 
necessary  clearances  or  approvals. 
Comprehensive  checklists  of  these  and 
any  OPDIV  special  approvals, 
clearances,  and  requirements  shall  be 
provided  for  reference  purposes  to 
program  offices  by  the  servicing 
contracting  activity.  If  the  approval  or 
clearance  has  been  requested  and  is 
being  processed  at  the  time  of  RFC 
submission,  a  footnote  to  this  effect, 
including  all  pertine;.t  details,  must  be 
included  in  this  sectioii. 
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(i)  Commerclpl  activities.  (0MB 
Circular  No.  A*76).  A  request  for 
contract  (RFC)  tnust  contain  a  statement 
as  to  whether  the  proposed  solicitation 
is  or  is  not  to  bf  used  as  part  of  an  0MB 
Circular  No.  A-i-76  cost  comparison.  (See 
General  Administrative  Manual  (GAM) 
Chapter  18-10;|FAR  Subpart  7.3. 
Subpart  307.3;  pMB  Circular  No.  A-76.) 

(iij  Printing,  yhe  acquisition  of 
printing  and  high  volume  duplicating 
by  contract  is  prohibited  unless  it  is 
authorized  by  the  Joint  Committee  on 
Printing  of  the  U.S.  Congress. 
Procedures  to  be  followed  are  contained 
in  the  "Government  Printing  and 
Binding  Regulaitions"  and  the  HHS 
Printing  Management  Manual  and  FAR 
Subpart  8.8.      ' 

(iii)  Paperwotk  Reduction  Act.  Under 
the  Paperwork  Reduction  Act  of  1995,  a 
Federal  agency, shall  not  collect 
information  or  Sponsor  the  collection  of 
information  from  ten  or  more  persons 
(other  than  Fedlaral  employees  acting 
within  the  scope  of  their  employment) 
unless,  in  advance,  the  agency  has 
submitted  a  request  for  Office  of 
Management  artd  Budget  (OMB)  review, 
to  the  OMB,  and  the  OMB  has  approved 
the  proposed  collection  of  information. 
Procedures  for  the  approval  may  be 
obtained  by  contacting  the  OPDIV 
reports  clearance  officer.  (See  Title  5 
CFRPart  1320)i 

(iv)  Publications.  All  projects  that  will 
result  in  contracts  which  include  more 
than  one  publioation  require  review  and 
approval  by  tha  Office  of  the  Assistant 
Secretary  for  Public  Affairs  (OASPA). 
Form  HHS-524(.  Request  for 
Communications  Contract  Clearance, 
should  be  forwarded  to  OASPA  through 
the  OPDIV  public  affairs  officer. 
Publications  ar«  defined  in  Chapter  5- 
00-15  of  the  Pi^lic  Affairs  Management 
Manual.  ! 

(v)  Public  affairs  seivices.  Projects  for 
the  acquisition  of  public  affairs  services 
in  excess  of  $5,000  require  review  and 
approval  by  the  Office  of  the  Assistant 
Secretary  for  Piiblic  Affairs  (OASPA). 
Form  HHS-524.  Request  for 
Commimicatioi^s  Contract  Clearance, 
should  be  forwirded  to  OASPA  through 
the  OPDIV  pubjic  affairs  officer.  Public 
affairs  services  are  defined  in  Chapter 
8-00-20  of  the  public  Affairs 
Management  Manual. 

(vi)  Audiovisial.  Any  proposed 
acquisition  of  an  audiovisual 
production  requires  the  submission  of  a 
Standard  Formj282,  Mandatory  Title 
Check,  to  the  National  Audiovisual 
Center  (NAC).  |Vhen  the  results  of  this 
title  check  have  been  reviewed  by  the 
project  office  and  if  a  determination  is 
made  that  exist  ng  materials  are  not 
adequate  to  ful  ill  the  requirements,  a 


statement  to  that  effect  shall  be  prepared 
by  the  project  office.  Audiovisuals  are 
defined  in  Chapter  6-00-15  of  the 
Public  Affairs  Management  Manual.  For 
acquisitions  in  excess  of  $5,000,  a  copy 
of  that  statement  and  Form  HHS-524A, 
Audiovisual  Clearance  Request,  shall  be 
submitted  through  the  OPDIV  public 
affairs  officer  to  the  Office  of  the 
Assistant  Secretary  for  Public  Affairs 
(OASPA)  for  review  and  approval.  An 
approval  copy  of  the  Form  HHS-524A 
will  be  returned  to  the  OPDIV  for 
transmission  to  the  contract  negotiator. 

(vii)  Privacy  Act  (Pub.  L.  93-579). 
Whenever  the  Department  contracts  for 
the  design,  development,  operation,  or 
maintenance  of  a  system  of  records  on 
individuals  on  behalf  of  the  Department 
to  accomplish  a  departmental  function, 
the  Privacy  Act  is  applicable.  The 
program  official,  after  consultation  with 
the  activity's  Privacy  Act  Coordinator 
and  the  Office  of  General  Counsel,  as 
necessary,  shall  include  a  statement  in 
the  request  for  contract  as  to  the 
applicability  of  the  Act.  Whenever  an 
acquisition  is  subject  to  the  Act,  the 
program  official  prepares  a  "system 
notice"  and  has  it  published  in  the 
Federal  Register.  (See  HHS  Privacy  Act 
regulation,  45  CFR  5b;  FAR  Subpart  24.1 
and  Subpart  324.1.) 

(viii)  Foreign  research.  All  foreign 
research  contract  projects  to  be 
conducted  in  a  foreign  country  and 
financed  by  HHS  funds  (U.S.  dollars) 
must  have  clearance  by  the  Department 
of  State  with  respect  to  consistency  with 
foreign  policy  objectives.  This  clearance 
should  be  obtained  prior  to  negotiation. 
Procedures  for  obtaining  this  clearance 
are  set  forth  in  the  HHS  General 
Administration  Manual,  Chapter  20-60. 

(5)  Identification  and  disposition  of 
data.  Identification  of  the  data  expected 
to  be  generated  by  the  acquisition  and 
an  indication  of  whether  the  data  are  to 
be  delivered  to  the  Department  or  to  be 
retained  by  the  contractor.  The  project 
officer  must  also  include  information 
relative  to  the  use,  maintenance, 
disclosure,  and  disposition  of  data.  The 
project  officer  must  include  a  statement 
as  to  whether  or  not  another  acquisition, 
based  upon  the  data  generated  by  the 
proposed  acquisition,  is  anticipated. 

(6)  Government  property.  If  known, 
the  type  of  Government  property, 
individual  items,  and  quantities  of 
Government  property  to  be  furnished  to, 
or  allowed  to  be  acquired  by,  the 
resultant  contractor.  The  project  officer 
must  specify  when  the  Government 
property  is  to  be  made  available.  Refer 
to  HHS  Publication  (OS)  686, 
"Contractor's  Guide  for  Control  of 
Government  Property  (1990)." 


(7)  Special  terms  and  conditions.  Any 
suggested  special  terms  and  conditions 
not  already  covered  in  the  statement  of 
work  or  the  applicable  contract  general 
provisions. 

(8)  Justification  for  other  than  full  and 
open  competition.  If  the  proposed 
acquisition  is  to  be  awarded  using  other 
than  full  and  open  competition,  a 
justification  prepared  in  accordance 
with  FAR  Subpart  6.3  and  Subpart 
306.3. 

307.7106    Statement  of  work. 

(a)  General.  A  statement  of  work 
(SOW)  differs  from  a  specifications  and 
purchase  description  primarily  in  that  it 
describes  work  or  services  to  be 
performed  in  reaching  an  end  result 
rather  than  a  detailed,  well  defined 
description  or  specification  of  the  end 
product.  The  SOW  may  enumerate  or 
describe  the  methods  (statistical, 
clinical,  laboratory,  etc.)  that  will  be 
used.  However,  it  is  preferable  for  the 
offeror  to  propose  the  method  of 
performing  the  work.  The  SOW  should 
specify  the  desired  results,  functions,  or 
end  items  without  telling  the  offeror 
what  has  to  be  done  to  accomplish  those 
results  unless  the  method  of 
performance  is  critical  or  required  for 
the  successful  performance  of  the 
contract.  The  SOW  should  be  clear  and 
concise  and  must  completely  define  the 
responsibilities  of  the  Government  and 
the  contractor.  The  SOW  should  be 
worded  so  as  to  make  more  than  one 
interpretation  virtually  impossible 
because  it  has  to  be  read  and  interpreted 
by  persons  of  varied  backgrounds,  such 
as  attorneys,  contracting  personnel,  cost 
estimators,  accountants,  scientists, 
educators,  functional  specialists,  etc. 
The  SOW  must  clearly  define  the 
obligations  of  both  the  contractor  and 
the  Government  so  as  to  protect  the 
interests  of  both.  Ambiguous  statements 
of  work  can  create  unsatisfactory 
performance,  delays,  and  disputes,  and 
can  result  in  higher  costs. 

(b)  Term  (level  of  effort)  vs. 
completion  work  statement.  Careful 
distinctions  must  be  drawn  between 
term  (level  of  effort)  SOWs,  which 
essentially  require  the  furnishing  of 
technical  effort  and  a  report  thereof,  and 
completion  type  work  statements, 
which  require  development  of  tangible 
items  designed  to  meet  specific 
performance  characteristics.  (See  FAR 
16.306(d)  for  distinction). 

(1)  Term  (or  level  of  effort).  A  term  or 
level  of  effort  type  SOW  is  appropriate 
to  research  where  one  seeks  to  discover 
the  feasibility  of  later  development,  or 
to  gather  general  information.  A  term  or 
level  of  effort  type  SOW  may  only 
specify  that  some  number  of  labor-hours 
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be  expended  on  a  particular  course  of 
research,  or  that  a  certain  number  of 
tests  be  run,  without  reference  to  any 
intended  conclusion. 

(2)  Completion.  A  completion  type 
SOW  is  appropriate  to  development 
work  where  the  feasibility  of  producing 
an  end  item  is  already  known.  A 
completion  type  SOW  may  describe 
what  is  to  be  achieved  through  the 
contracted  effort,  such  as  development 
of  new  methods,  new  end  items,  or 
other  tangible  results. 

(c)  Phasing.  Individual  research, 
development,  or  demonstration  projects 
frequently  lie  well  beyond  the  present 
state  of  the  art  and  entail  procedures 
and  techniques  of  great  complexity  and 
difficulty.  Under  these  circumstances,  a 
contractor,  no  matter  how  carefully 
selected,  may  be  unable  to  deliver  the 
desired  result.  Moreover,  the  job 
evaluating  the  contractor's  progress  is 
often  difficult.  Such  a  contract  is 
frequently  phased  and  often  divided 
into  stages  of  accomplishment,  each  of 
which  must  be  completed  and  approved 
before  the  contractor  may  proceed  to  the 
next.  Phasing  makes  it  necessary  to 
develop  methods  and  controls, 
including  reporting  requirements  for 
each  phase  of  the  contract  and  criteria 
for  evaluation  of  the  report  submitted, 
that  will  provide,  at  the  earliest  possible 
time,  appropriate  data  for  making 
decisions  relative  to  future  phases.  A 
phased  contract  may  include  stages  of 
accomplishment  such  as  research, 
development,  and  demonstration. 
Within  each  phase,  there  may  be  a 
number  of  tasks  which  should  be 
included  in  the  SOW.  When  phases  of 
work  can  be  identified,  the  SOW  will 
provide  for  phasing  and  the  request  for 
proposals  will  require  the  submission  of 
proposed  costs  by  phases.  The  resultant 
contract  will  reflect  costs  by  phases, 
require  the  contractor  to  identify 
incurred  costs  by  phases,  establish 
delivery  schedules  by  phase,  and 
require  the  written  acceptance  of  each 
phase.  The  provisions  of  the  Limitation 
of  Cost  clause  shall  apply  to  the 
estimated  cost  of  each  phase. 
Contractors  shall  not  be  allowed  to 
incxir  costs  for  phases  which  are 
dependent  upon  successful  completion 
of  earlier  phases  until  written 
acceptance  of  the  prior  work  is  obtained 
from  the  contracting  officer. 

(d)  Elements  of  the  SOW.  The 
elements  of  the  SOW  will  vary  with  the 
objective,  complexity,  size,  and  nature 
of  the  acquisition.  In  general,  it  should 
cover  the  following  matters  as 
appropriate. 

fl)  A  general  description  of  the 
required  objectives  and  desired  results. 
Initially,  a  broad,  nontechnical 


statement  of  the  nature  of  the  work  to 
be  performed.  This  should  summarize 
the  actions  to  be  performed  by  the 
contractor  and  the  results  that  the 
Government  expects. 

(2)  Background  information  helpful  to 
a  clear  understanding  of  the 
requirements  and  how  they  evolved. 
Include  a  brief  historical  summary  as 
appropriate  and  the  relationship  to 
overall  program  objectives. 

(3)  A  detailed  description  of  the 
technical  requirements.  A 
comprehensive  description  of  the  work 
to  be  performed  to  provide  whatever 
details  are  necessary  for  prospective 
offerors  to  submit  meaningful  proposals. 

(4)  Subordinate  tasks  or  types  of  work. 
A  listing  of  the  various  tasks  or  types  of 
work  (it  may  be  desirable  in  some  cases 
to  indicate  that  this  is  not  all-inclusive). 
The  degree  of  task  breakout  is  directly 
dependent  on  the  size  and  complexity 
of  the  work  to  be  performed  and  the 
logical  groupings.  A  single  cohesive  task 
should  not  be  broken  out  merely  to 
conform  to  a  format.  Indicate  whether 
the  tasks  are  sequential  or  concurrent 
for  offeror  planning  purposes. 

(5)  Reference  material.  All  reference 
material  to  be  used  in  the  conduct  of  the 
project  that  tells  how  the  work  is  to  be 
carried  out  must  be  identified. 
Applicability  should  be  explained,  and 
a  statement  made  as  to  where  the 
material  can  be  obtained. 

(6)  Level  of  effort.  When  a  level  of 
effort  is  required,  the  number  and  type 
of  personnel  required  should  be  stated. 
If  known,  the  type  and  degree  of 
expertise  should  be  specified. 

(7)  Special  requirements,  (as 
applicable).  An  unusual  or  special 
contractual  requirement,  which  would 
impact  on  contract  performance,  should 
be  included  as  a  separate  section. 

(8)  Deliverables  reporting 
requirements.  All  deliverables  and/or 
reports  must  be  clearly  and  completely 
described. 

307.7101    Review. 

Upon  receipt  of  the  RFC,  the 
contracting  officer  shall  review  its 
contents  to  ensiu«  that  all  pertinent 
information  has  been  provided  by  the 
program  office  and  that  it  includes  an 
acceptable  SOW.  If  pertinent 
information  is  missing  or  the  SOW  is 
inadequate,  the  contracting  officer  shall 
obtain  or  clarify  the  information  as  soon 
as  possible  so  that  the  acquisition 
schedule  can  be  met.  If  the  program 
office  delays  furnishing  the  information 
or  clarification,  the  contracting  officer 
should  notify  the  head  of  the  sponsoring 
program  office,  in  writing,  of  the 
possible  slippage  in  the  acquisition 
schedule  and  the  need  for  an 


expeditious  remedy.  The  contracting 
officer  should  also  notify  the  chief  of  the 
contracting  office.  A  program  office's  or 
project  officer's  continued  failure  to 
adhere  to  agreed  on  milestones  should 
also  be  reported  to  the  head  of  the 
contracting  activity. 

PART  30»-CONTRACTOR 
QUAUFICATIONS 

Subpart  309.4 — Debarment,  Suspension, 
and  Ineligibility 

Sec. 

309.403  Definitions. 

309.404  List  of  parties  excluded  from 
Federal  procurement  and 
nonprocurement  programs. 

309.405  Effect  of  listing. 

309.406  Debarment. 
309.406-3    Procedures. 

309.407  Suspension. 
309.407-3    Procedures. 

309.470    Reporting  of  suspected  causes  of 
debarment,  suspension,  or  tlie  taking  of 
evasive  actions. 

309.470-1     Situations  where  reports  are 
required. 

309.470-2    Contents  of  reports. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  309.4 — Debarment, 
Suspension,  and  Ineligibility 

309.403    Definitions. 

Acquiring  agency's  head  or  designee, 
as  used  in  the  FAR,  shall  mean,  unless 
otherwise  stated  in  this  subpart,  the 
head  of  the  contracting  activity.  Acting 
in  the  capacity  of  the  acquiring  agency's 
head,  the  head  of  the  contracting 
activity  may  make  the  required 
justifications  or  determinations,  and 
take  the  necessary  actions,  specified  in 
FAR  9.405,  9.406  and  9.407  for  his  or 
her  respective  activity,  but  only  after 
obtaining  the  approval  of  the  debarring 
or  suspending  official,  as  the  case  may 
be. 

Debarring  official  means  the  Assistant 
Secretary  for  Management  and  Budget, 
or  his/her  designee. 

Initiating  official  means  either  the 
contracting  officer,  the  head  of  the 
contracting  activity,  the  Deputy 
Assistant  Secretary  for  Grants  and 
Acquisition  Management,  or  the 
Inspector  General. 

Suspending  official  means  the 
Assistant  Secretary  for  Management  and 
Budget,  or  his/her  designee. 

309.304    List  of  parties  excluded  from 
Federal  procurement  and  nonprocurement 
programs. 

(c)  The  Office  of  Grants  and 
Acquisition  Management  (OGAM)  shall 
perform  the  actions  required  by  FAR 
9.404(c). 

(4)  OGAM  shall  maii<*ain  all 
documentation  submitted  by  the 
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309.405    Effect  of  listing. 

(a)  The  head  of  the  contracting 
activity  (HCA)  (not  delegable)  may,  with 
the  concurrence  of  the  debarring  or 
suspending  offlcial,  make  the 
determinations  referenced  in  FAR 
9.405(a),  regarding  contracts  for  their 
respective  activities. 

(1)  If  a  contracting  officer  considers  it 
necessary  to  awajrd  a  contract,  or 
consent  to  a  subcontract  with  a  debarred 
or  suspended  contractor,  the  contracting 
officer  shall  prej  are  a  determination, 
including  all  pertinent  documentation, 
and  submit  it  through  acquisition 
channels  to  the  1:  ead  of  the  contracting 
activity.  The  doc  umentation  must 
include  the  date  ay  which  approval  is 
required  and  a  compelling  reason  for  the 
proposed  action.  Some  examples  of 
circumstances  th  at  may  constitute  a 
compelling  reason  for  the  award  to,  or 
consent  to  a  subc  ontract  with,  a 
debarred  or  suspended  contractor 
include: 

(i)  The  pro  pert  yf  or  services  to  be 
acquired  are  aval  lable  only  from  the 
listed  contractor; 

(ii)  The  urgenc  y  of  the  requirement 
dictates  that  the  Department  deal  with 
the  listed  contrac  tor;  or 

(iii)  There  are  other  compelling 
reasons  which  require  business  dealings 
with  the  listed  cc  ntractor. 

(2)  If  the  HCA  qecides  to  approve  the 
requested  actionj  he/she  shall  request 
the  concurrence  of  the  debarring  or 
suspending  official  and,  if  given,  shall 
inform  the  contracting  officer  in  writing 
of  the  decision  v\^thin  the  required  time 
period.  | 

309.406    DebarmaktL 

309.406-3    Procedures. 

(a)  Investigation  and  referral. 
Whenever  an  apparent  cause  for 
debarment  becortes  known  to  an 
initiating  official]  that  person  shall 
prepare  a  report  incorporating  the 
information  required  by  309.470-2,  if 
known,  and  forward  it  through 
appropriate  channels  with  a  written 
recommendation!  to  the  debarring 
official.  Contracting  officers  shall 
forward  their  reports  in  accordance  with 
309.470-1.  The  djebarring  official  shall 
initiate  an  invest^ation  through  such 
means  as  he/she  deems  appropriate. 

(b)  Decisionma  king  process.  The 
debarring  official  shall  review  the 
results  of  the  invtstigation,  if  any,  and 
make  a  written  d(  termination  whether 


or  not  debarment  procedures  are  to  be 
commenced.  A  copy  of  the 
determination  shall  be  promptly  sent 
through  appropriate  charmels  to  the 
initiating  official,  and  the  contracting 
officer,  if  necessary.  If  the  debarring 
official  determines  to  commence 
debarment  procedures,  he/she  shall, 
after  consultation  with  the  Office  of  the 
General  Counsel,  notify  the  contractor 
in  accordance  with  FAR  9.406-3(c).  If 
the  proposed  action  is  not  based  on  a 
conviction  or  judgement  and  the 
contractor's  submission  in  response  to 
the  notice  raises  a  genuine  dispute  over 
facts  material  to  the  proposed 
debarment,  the  debarring  official  shall 
arrange  for  fact-finding  hearings  and 
take  the  necessary  action  specified  in 
FAR  406-3(b)(2).  The  debarring  official 
shall  also  ensure  that  written  findings  of 
facts  are  prepared,  and  shall  base  the 
debarment  decisions  on  the  facts  as 
foimd,  after  considering  information 
and  argument  submitted  by  the 
contractor  and  any  other  information  in 
the  administrative  record.  The  Office  of 
the  General  Counsel  shall  represent  the 
Department  at  any  fact-finding  hearing 
and  may  present  witnesses  for  HHS  and 
question  any  witnesses  presented  by  the 
contractor. 

309.407    Suspension. 

309.407-3    Procedures. 

(a)  Investigation  and  referral. 
Whenever  an  apparent  cause  for 
suspension  becomes  knovm  to  an 
initiating  official,  that  person  shall 
prepare  a  report  incorporating  the 
information  required  by  309.470-2,  if 
known,  and  forward  it  through 
appropriate  channels,  with  a  written 
recommendation,  to  the  suspending 
official.  Contracting  officers  shall 
forward  their  reports  in  accordance  with 
309.470-1.  The  suspending  official  shall 
initiate  an  investigation  through  such 
means  as  he/she  deems  appropriate. 

(b)  Decisionmaking  process.  The 
suspending  official  shall  review  the 
results  of  the  investigation,  if  any,  and 
make  a  written  determination  whether 
or  not  suspension  should  be  imposed.  A 
copy  of  this  determination  shall  be 
promptly  sent  through  appropriate 
channels  to  the  initiating  official  and 
the  contracting  officer,  if  necessary.  If 
the  suspending  official  determines  to 
impose  suspension,  he/she  shall,  after 
consultation  with  the  Office  of  the 
General  Counsel,  notify  the  contractor 
in  accordance  with  FAR  9.407-3(c).  If 
the  action  is  not  based  on  an 
indictment,  and,  subject  to  the 
provisions  of  FAR  9.407-3(b)(2),  the 
contractor's  submission  in  response  to 
the  notice  raises  a  genuine  dispute  over 


facts  material  to  the  suspension,  the 
suspending  official  shall,  after 
suspension  has  been  imposed,  arrange 
for  fact-finding  hearings  and  take  the 
necessary  actions  specified  in  FAR 
9.407-3(b)(2). 

309.470    Reporting  of  suspected  causes 
for  debarment  or  suspension,  or  the  taking 
of  evasive  actions. 

309.470-1    Situations  where  reports  are 
required. 

A  report  incorporating  the 
information  required  by  309.470-2  shall 
be  forwarded,  in  duplicate,  by  the 
contracting  officer  through  acquisition 
channels  to  OGAM  when: 

(a)  A  contractor  has  committed,  or  is 
suspected  of  having  committed,  any  of 
the  acts  described  in  FAR  9.406-2  or 
FAR  9.407-2;  or 

(b)  A  contractor  is  suspected  of 
attempting  to  evade  the  prohibitions  of 
debarment  or  suspension  imposed 
under  this  regulation,  or  any  other 
comparable  regulation,  by  changes  of 
address,  multiple  addresses,  formation 
of  new  companies,  or  by  other  devices. 

309.470-2    Contents  of  reports. 

Each  report  prepared  under  309.470- 
1  shall  be  coordinated  with  the  Office  of 
the  General  Counsel  and  shall  include 
the  following  information,  where 
available: 

(a)  Name  and  address  of  contractor. 

(b)  Name  of  the  principal  officers, 
partners,  owners,  or  managers. 

(c)  All  knovtm  affiliates,  subsidiaries, 
or  parent  firms,  and  the  nature  of  the 
affiliation. 

(d)  Description  of  the  contract  or 
contracts  concerned,  including  the 
contract  number,  and  office  identifying 
numbers  or  symbols,  the  amount  of  each 
contract,  the  amount  paid  the  contractor 
and  the  amount  still  due,  and  the 
percentage  of  work  completed  and  to  be 
completed. 

(e)  The  status  of  vouchers. 

(f)  Whether  contract  funds  have  been 
assigned  pursuant  to  the  Assignment  of 
Claims  Act,  as  amended,  (31  U.S.C. 
3727,  41  U.S.C.  15),  and,  if  so  assigned, 
the  neune  and  address  of  the  assignee 
and  a  copy  of  the  assignment. 

(g)  Whether  any  other  contracts  are 
outstanding  with  the  contractor  or  any 
affiliates,  and,  if  so,  the  amount  of  the 
contracts,  whether  these  funds  have 
been  assigned  pursuant  to  the 
Assignment  of  Claims  Act,  as  amended. 
(31  U.S.C.  3727,  41  U.S.C.  15),  and  the 
amounts  paid  or  due  on  the  contracts. 

(h)  A  complete  summary  of  all 
available  pertinent  evidence. 

(i)  A  recommendation  as  to  the 
continuation  of  current  contracts. 
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(j)  An  estimate  of  damages,  if  any, 
sustained  by  the  Government  as  a  result 
of  the  action  of  the  contractor,  including 
an  explanation  of  the  method  used  in 
making  the  estimate. 

(k)  Tne  comments  and 
recommendations  of  the  contracting 
ofticer  and  statements  regarding 
whether  the  contractor  should  be 
suspended  or  debarred,  whether  any 
limitations  should  be  applied  to  the 
action,  and  the  period  of  any  proposed 
debarment. 

(1)  As  an  enclosure,  a  copy  of  the 
contract(s)  or  pertinent  excerpts 
therefrom,  appropriate  exhibits, 
testimony  or  statements  of  witnesses, 
copies  of  assignments,  and  other 
relevant  documentation  or  a  written 
summary  of  any  information  for  which 
documentation  is  not  available. 

PART  313— SIMPUFIED  ACQUISITION 
PROCEDURES 

Subpart  313.3— Simplified  Acquisition 
Mettiods 

Sec. 

313.303    Blanket  purchase  agreements 

(BPAs). 
313.303-5    Purchases  under  BPAs. 

313.305  Imprest  funds  and  third  party 
drafts. 

313.305-1    General. 

313.306  SF  44,  Purchase  Order— Invoice — 
Voucher. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  313.3 — Simplified  Acquisition 
Methods. 

313.303    Blanket  Purchase  Agreements 
(BPAs). 

313.303-6    Purchase  under  BPAs. 

(e)(5)  Delivery  documents,  invoices, 
etc.,  signed  by  the  Government 
employee  receiving  the  item  or  service 
will  be  forwarded  to  the  fiscal  office  or 
other  paying  office  as  designated  by  the 
OPDIV.  Payment  will  be  made  on  the 
basis  of  the  signed  document,  invoice, 
etc.  Contracting  offices  will  ensure  that 
established,  procedures  allowing  for 
availability  of  funds  are  in  effect  prior 
to  placement  of  orders. 

31 3.305    Imprest  funds  and  third  party 
drafts. 

313.305-1    Qenerai. 

Requests  to  establish  imprest  funds 
shall  be  made  to  the  responsible  fiscal 
office.  At  larger  activities  where  the 
cashier  may  not  be  conveniently  located 
near  the  purchasing  office,  a  Class  C 
Cashier  may  be  installed  in  the 
purchasing  office.  Documentation  of 
cash  purchases  shall  be  in  accordance 
with  instructions  contained  in  the  HHS 
Voucher  Audit  Manual  Part  1,  Chapter 
1-10. 


313.306    SF  44,  Purchase  Order— Invoice- 
Voucher. 

(d)  Since  the  Standard  Form  (SF)  44 
is  an  accountable  form,  a  record  shall  be 
maintained  of  serial  numbers  of  the 
form,  to  whom  issued,  and  date  issued. 
SF  44's  shall  be  kept  under  adequate 
lock  and  key  to  prevent  unauthorized 
use.  A  reservation  of  funds  shall  be 
established  to  cover  total  anticipated 
expenditures  prior  to  use  of  the  SF  44. 

PART  314— SEALED  BIDDING 

Subpart  314.2— Solicitation  of  Bids 

Sec. 

314.202    General  rules  for  solicitation  of 

bids. 
314.202-7    Facsimile  bids. 
314.213    Annual  submission  of 

representations  and  certifications. 

Subpart  314.4 — Opening  of  Bids  and  Award 
of  Contract 

314.404    Rejection  of  bids. 

314.404-1    Cancellation  of  invitations  after 

opening. 
314.407    Mistakes  in  bids. 
314.407-3    Other  mistakes  disclosed  before 

award. 
314.407-4    Mistakes  after  award. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  314.2— Solicitation  of  Bids 

314.202    Qenerai  rules  for  solicitation  Of 
bids. 

314.202-7    Facsimile  bids. 

If  the  head  of  the  contracting  activity 
(HCA)  (not  delegable)  has  determined 
that  the  contracting  activity  will  allow 
use  of  facsimile  bids  and  proposals,  the 
HCA  shall  prescribe  internal 
procedures,  in  accordance  with  the 
FAR,  to  ensure  uniform  processing  and 
control. 

314.213    Annual  submission  of 
representations  and  certifications. 

Each  HCA  (not  delegable)  shall 
determine  whether  the  contracting 
activity  will  allow  use  of  the  annual 
submission  of  representations  and 
certifications  by  bidders. 

Sutipart  314.4— Opening  of  Bids  and 
Award  of  Contract 

31 4.404    Rejection  of  bids. 

31 4.404-1    Cancellation  of  invitations  after 
opening. 

(c)  The  chief  of  the  contracting  office 
(CCO)  (not  delegable)  shall  make  the 
determination  required  by  FAR  14.404- 
1(c). 

314.407    Mistakes  In  bids. 

31 4.407-3    Other  mistakes  disclosed 
before  award. 

(e)  Authority  has  been  delegated  to 
the  Departmental  Protest  Control 


Officer,  Office  of  Acquisition 
Management,  Office  of  Grants  and 
Acquisition  Management  to  make 
administrative  determinations  in 
connection  with  mistakes  in  bid  alleged 
after  opening  and  before  award.  This 
authority  may  not  be  redelegated. 

(0  Each  proposed  determination  shall 
have  the  concurrence  of  the  Chief, 
Business  Law  Branch,  Business  and 
Administrative  Law  Division,  Office  of 
General  Counsel. 

(i)  Doubtful  cases  shall  not  be 
submitted  by  the  contracting  officer 
directly  to  the  Comptroller  General,  but 
shall  be  submitted  to  the  Departmental 
Protest  Control  Officer. 

314.407-4    Mistakes  after  award. 

(c)  Authority  has  been  delegated  to 
the  Departmental  Protest  Control  Officer 
to  make  administrative  determinations 
in  connection  with  mistakes  in  bid 
alleged  after  award.  This  authority  may 
not  be  redelegated. 

(d)  Each  proposed  determination  shall 
have  the  concurrence  of  the  Chief, 
Business  Law  Branch,  Business  and 
Administrative  Law  Division,  Office  of 
General  Counsel. 

PART  315— CONTRACTING  BY 
NEGOTIATION 

Subpart  315.2 — Solicitation  ar>d  Receipt  of 
Proposals  and  Information 

315.204    Contract  format. 
315.204-5    Part  IV — Representations  and 
instructions. 

315.208  Submission,  modification,  revision, 
and  withdrawal  of  proposals. 

315.209  Solicitation  provisions  and 
contract  clauses. 

Sul>part  315.3 — Source  Selection 

315.305  Proposal  evaluation. 

315.306  Exchanges  with  offerors  after 
receipt  of  proposals. 

315.307  Final  proposal  revisions. 

315.370  Finalization  of  details  with  the 
selected  source. 

315.371  Contract  preparation  and  award. 

315.372  Preparation  of  negotiation 
memorandum. 

Subpart  315.4— Contract  Pricing 

315.404    Proposal  analysis. 

315.404-2    Information  to  support  prof>osal 

analysis. 
315.404-4    Profit. 

Subpart  315.6 — Unsolicited  Proposals 

315.605  Content  of  unsolicited  proposals. 

315.606  Agency  procedures. 
315.606-1     Receipt  and  initial  review. 
315.609    Limited  use  of  data. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 
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Subpart  315.2-»-Solicitation  and 
Receipt  of  Proposals  and  Information 

315.204    Contraitfonnat 

315.204-6    Part  IV— Representations  and 
Instructions. 

(a)  Section  K.  Representations, 
certifications,  afid  other  statements  of 
offerors. 

(1)  This  section  shall  begin  with  the 
following  and  continue  with  the 
applicable  representations  and 
certifications: 

To  Be  Complete  by  the  Offeror:  (The 
Representations  and  Certifications  must  be 
executed  by  an  individual  authorized  to  bind 
the  offeror.)  The  offeror  maiies  the  following 
Representations  aiid  Certifications  as  part  of 
its  proposal  (check  or  complete  ail 
appropriate  boxes!  or  blanks  on  the  foUowmg 
pages). 

(Name  of  Offeror)  1  

(RFP  No.)  

(Signature  of  Autl  orized  Individual] 


(Date) 

(Typed  Name  of  /  uthorized  Individual)  


Ity 
offeis 


for  making  false 

is  prescribed  in  18  U.S.C. 


Evaluation  factors  for 


NotK  The  pena 
statements  in 
1001. 

(c)  Section  A4, 
award. 

(1)  General,  (i  The  evaluation  criteria 
must  be  developed  by  the  project  officer 
and  submitted  t^  the  contracting  officer 
in  the  request  fat  contract  (RFC)  for 
inclusion  in  thelrequest  for  proposal 
(RFP).  Development  of  these  criteria  and 
the  assignment  pf  the  relative 
importance  or  weight  to  each  criterion 
require  the  exeriise  of  judgement  on  a 
case-by-case  basis  because  they  must  be 
tailored  to  the  r^uirements  of  the 
individual  acquisition.  Since  the  criteria 
will  serve  as  a  standard  against  which 
all  proposals  will  be  evaluated,  it  is 
imperative  that  they  be  chosen  carefully 
to  emphasize  th<ise  factors  considered  to 
be  critical  in  thel  selection  of  a 
contractor.  j 

(ii)  The  finalised  evaluation  criteria 
and  indications  bf  their  relative 
importance  or  \A^ight,  as  included  in  the 
RFP,  cannot  be  changed  except  by  a 
formal  amendment  to  the  RFP  issued  by 
the  contracting  dfficer.  No  factors  other 
than  those  set  fo|lh  in  the  RFP  shall  be 
used  in  the  evaluation  of  proposals. 

(2)  Review  of  ^valuation  criteria. 

(i)  The  evaluation  criteria  should  be 
reviewed  by  the  jcontracting  officer  in 
terms  of  the  work  statement.  This 
review  is  not  intended  to  dictate 
technical  requirements  to  the  program 
office  or  project  officer,  but  rather  to 
ensure  that  the  eivaluation  criteria  are 
clear,  concise,  asd  fair  so  that  all 


potential  offerors  are  fully  aware  of  the 
bases  for  proposal  evaluation  and  are 
given  an  equal  opportunity  to  compete. 

(ii)  The  project  officer  and  the 
contracting  officer  should  then  review 
the  evaluation  criteria  together  to 
ascertedn  the  following: 

(A)  The  criteria  are  described  in 
sufficient  detail  to  provide  the  offerors 
(and  evaluators)  with  a  total 
understanding  of  the  factors  to  be 
involved  in  the  evaluation  process; 

(B)  The  criteria  address  the  key 
programmatic  concerns  which  the 
offerors  must  be  aware  of  in  preparing 
proposals; 

(C)  The  criteria  are  specifically 
applicable  to  the  instant  acquisition  and 
are  not  merely  restatements  of  criteria 
from  previous  acquisitions  which  are 
not  relevant  to  this  acquisition;  and 

(D)  The  criteria  are  selected  to 
represent  only  the  significant  areas  of 
importance  which  must  be  emphasized 
rather  than  a  multitude  of  factors.  (All 
criteria  tend  to  lose  importance  if  too 
many  are  included.  Using  too  many 
criteria  will  prove  as  detrimental  as 
using  too  few.) 

(3)  Examples  of  topics  that  form  a 
basis  for  evaluation  criteria.  Typical 
examples  of  topics  that  form  a  basis  for 
the  development  of  evaluation  criteria 
are  listed  in  the  following  paragraphs. 
These  examples  are  intended  to  assist  in 
the  development  of  actual  evaluation 
criteria  for  a  specific  acquisition  and 
should  only  be  used  if  they  are 
applicable  to  that  acquisition.  They  are 
not  to  be  construed  as  actual  examples 
of  evaluation  criteria  to  be  included  in 
the  RFP. 

(i)  Understanding  of  the  problem  and 
statement  of  work; 

(ii)  Method  of  accomplishing  the 
objectives  and  intent  of  the  statement  of 
work; 

(iii)  Soundness  of  the  scientific  or 
technical  approach  for  executing  the 
requirements  of  the  statement  of  work 
(to  include,  when  applicable, 
preliminary  layouts,  sketches,  diagrams, 
other  graphic  representations, 
calculations,  curves,  and  other  data 
necessary  for  presentation, 
substantiation,  justification,  or 
understanding  of  the  approach); 

(iv)  Special  technical  factors,  such  as 
experience  or  pertinent  novel  ideas  in 
the  specific  branch  of  science  or 
technology  involved; 

(v)  Feasibility  and/or  practicality  of 
successfully  accomplishing  the 
requirements  (to  include  a  statement 
and  discussion  of  anticipated  major 
difficulties  and  problem  areas  and 
recommended  approaches  for  their 
resolution); 


(vi)  Availability  of  required  special 
research,  test,  and  other  equipment  or 
facilities; 

(vii)  Managerial  capability  (ability  to 
achieve  delivery  or  performance 
requirements  as  demonstrated  by  the 
proposed  use  of  management  and  other 
personnel  resources,  and  to  successfully 
manage  the  project,  including 
subcontractor  and/or  consultant  efforts, 
if  applicable,  as  evidenced  by  the 
management  plan  and  demonstrated  by 
previous  experience); 

(viii)  Availability,  qualifications, 
experience,  education,  and  competence 
of  professional,  technical,  and  other 
personnel,  to  include  proposed 
subcontractors  and  consultants  (as 
evidenced  by  resimies,  endorsements, 
and  explanations  of  previous  efforts); 
and 

(ix)  Soundness  of  the  proposed  staff 
time  or  labor  hours,  propriety  of 
personnel  classifications  (professional, 
technical,  others),  necessity  for  type  and 
quantity  of  material  and  facilities 
proposed,  validity  of  proposed 
subcontracting,  and  necessity  of 
proposed  travel. 

(4)  Relative  importance  or  weight. 

(i)  A  statement  or  indication  of  the 
relative  importance  or  weight  must  be 
assigned  to  each  evaluation  criterion 
(significant  factor)  to  inform  pros|}ective 
offerors  (and  evaluators)  of  the  specific 
significance  of  each  criterion  in 
comparison  to  the  other  criteria. 
Similarly,  if  a  criterion  (factor)  is 
subdivided  into  parts,  each  of  the  parts 
(subfactors)  must  be  assigned  a 
statement  or  indication  of  the  relative 
importance  or  weight. 

(ii)  Cost  or  price  is  not  generally 
included  as  one  of  the  evaluation 
criteria  and  is  not  assigned  an 
indication  of  relative  importance  or 
weight.  However,  a  statement  must  be 
included  in  the  RFP  to  reflect  the 
relationship  of  cost  or  price  in 
comparison  to  the  other  criteria.  (See 
FAR  15.304(e)).  The  contracting  officer 
and  project  officer  should  work  together 
in  arriving  at  the  final  determination 
regarding  the  relationship. 

315.208    SulMnission,  modification, 
revision,  and  wittidrawal  of  proposals. 

(b)  When  the  head  of  the  contracting 
activity  (HCA)  for  a  health  agency 
determines  that  certain  classes  of 
biomedical  or  behavioral  research  and 
development  acquisitions  should  be 
subject  to  conditions  other  than  those 
specified  in  FAR  52.215-l(c)(3),  the 
HCA  may  authorize  the  use  of  the 
provision  at  352.215-70  in  addition  to 
the  provision  at  FAR  52.215-1. 

(2)  When  the  provision  at  352.215-70 
is  included  in  the  solicitation  and  a 
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proposal  is  received  after  the  exact  time 
specified  for  receipt,  the  contracting 
officer,  with  the  assistance  of  cost  and 
technical  personnel,  shall  make  a 
written  determination  as  to  whether  the 
proposal  meets  the  requirements  of  the 
provision  at  352.215-70  and,  therefore, 
can  be  considered. 

315.209    Solicitation  provisions  and 
contract  clauses. 

(a)  Paragraph  (e)  of  the  provision  at 
352.215-1  shall  be  used  in  place  of  that 
specified  at  FAR  52.215-l(e). 

(g)  If  the  head  of  the  contracting 
activity  (HCA)(not  delegable)  has 
determined  that  the  contracting  activity 
will  allow  the  use  of  the  aimual 
submission  of  representations  and 
certifications  by  offerors,  the  provisions 
of  FAR  14.213  shall  be  followed. 

Subpart  315.3— Source  Selection 

315.305    Proposal  evaluation. 

(a)  (1)  Cost  or  price  evaluation.  The 
contracting  officer  shall  evaluate 
business  proposals  adhering  to  the 
requirements  for  cost  or  price  analysis 
included  in  FAR  15.404.  The 
contracting  officer  must  determine  the 
extent  of  analysis  in  each  case 
depending  on  the  amount  of  the 
proposal,  the  technical  complexity  and 
related  cost  or  price,  and  cost  realism. 
The  contracting  officer  should  request 
the  project  officer  to  analyze  items  such 
as  the  number  of  labor  hours  proposed 
for  various  labor  categories;  the  mix  of 
labor  hours  and  categories  of  labor  in 
relation  to  the  technical  requirements  of 
the  project;  the  kinds  and  quantities  of 
material,  equipment,  and  supphes; 
types,  munbers  and  hoiu^/days  of 
proposed  consultants;  logic  of  proposed 
subcontracting;  analysis  of  the  travel 
proposed  including  number  of  trips, 
locations,  purpose,  and  travelers;  and 
kinds  and  quantities  of  data  processing. 
The  project  officer  shall  provide  his/her 
opinion  as  to  whether  these  elements 
are  necessary  and  reasonable  for 
efficient  contract  performance. 
Exceptions  to  proposed  elements  shall 
be  supported  by  adequate  rationale  to 
allow  for  effective  negotiations  or  award 
if  discussions  are  not  conducted.  The 
contracting  officer  should  also  request 
the  assistance  of  a  cost/price  analyst 
when  considered  necessary.  In  all  cases, 
the  negotiation  memorandum  must 
include  the  rationale  used  in 
determining  that  the  price  or  cost  is  fair 
and  reasonable. 

(3)  Technical  evaluation. 

(i)  Technical  evaluation  plan. 

(A)  A  technical  evaluation  plan  may 
be  required  by  the  contracting  officer,  at 
his/her  discretion,  when  an  acquisition 


is  sufficiently  complex  as  to  warrant  a 
formal  plan. 

(B)  The  technical  evaluation  plan 
should  include  at  least  the  following: 

(2)  A  list  of  recommended  technical 
evaluation  panel  members,  their 
organizations,  a  list  of  their  major 
consulting  clients  (if  appUcable),  their 
quahfications,  and  curricula  vitae  (if 
applicable); 

(2)  A  justification  for  using  non- 
Govenunent  technical  evaluation  panel 
members.  (Justification  is  not  required  if 
non-Government  evaluators  will  be  used 
in  accordance  with  standard  contracting 
activity  procedures  or  policies); 

(3)  A  statement  that  there  is  no 
apparent  or  actual  conflict  of  interest 
regarding  any  recommended  panel 
member; 

(4)  A  copy  of  each  rating  sheet, 
approved  by  the  contracting  officer,  to 
be  used  to  assure  consistency  with  the 
evaluation  criteria;  and 

(5)  A  brief  description  of  the  general 
evaluation  approach. 

(C)  The  technical  evaluation  plan 
must  be  signed  by  an  official  within  the 
program  office  in  a  position  at  least  one 
level  above  the  project  officer,  or  in 
accordance  with  contracting  activity 
procedures. 

(D)  The  technical  evaluation  plan 
should  be  submitted  to  the  contracting 
officer  for  review  and  approval  before 
the  solicitation  is  issued.  The 
contracting  officer  shall  make  sure  that 
the  principal  factors  relating  to  the 
evaluation  are  reflected  in  the 
evaluation  criteria  when  conducting  the 
review  of  the  plan. 

(ii)  Technical  evaluation  panel. 

(A)  General.  (1)  A  technical 
evaluation  panel  is  required  for  all 
acquisitions  applicable  to  this  subpart 
which  are  expected  to  exceed  $500,000 
and  in  which  technical  evaluation  is 
considered  a  key  element  in  the 
determination  of  making  an  award  .  The 
contracting  officer  has  the  discretion  to 
require  a  technical  evaluation  panel  for 
acquisitions  not  exceeding  $500,000 
based  on  the  complexity  of  the 
acquisition. 

(2)  The  technical  evaluation  process 
requires  careful  consideration  regarding 
the  size,  composition,  expertise,  and 
function  of  the  technical  evaluation 
panel.  The  efforts  of  the  panel  can  result 
in  the  success  or  failure  of  the 
acquisition. 

(B)  Role  of  the  project  officer.  [1)  The 
project  officer  is  the  contracting  officer's 
technical  representative  for  the 
acquisition  action.  The  project  officer 
may  be  a  voting  member  of  the  technical 
evaluation  panel,  and  may  also  serve  as 
the  chairperson  of  the  panel,  unless  he/ 


she  is  prohibited  by  law  or  contracting 
activity  procedures  to  do  so. 

(2)  The  project  officer  is  responsible 
for  recommending  panel  members  who 
are  knowledgeable  in  the  technical 
aspects  of  the  acquisition  and  who  are 
competent  to  identify  strengths  and 
weaknesses  of  the  vario\is  proposals.  _ 
The  program  training  requirements 
specified  in  307.170  must  be  adhered  to 
when  selecting  prospective  panel 
members  (government  employees). 

(3)  The  project  officer  shall  ensure 
that  persons  possessing  expertise  and 
experience  in  addressing  issues  relative 
to  sex,  race,  national  origin,  and 
handicapped  discrimination  be 
included  as  panel  members  in 
acquisitions  which  address  those  issues. 
The  intent  is  to  balance  the  composition 
of  the  panel  so  that  qualified  and 
concerned  individuals  may  provide 
insight  to  other  panel  members 
regarding  ideas  and  approaches  to  be 
taken  in  the  evaluation  of  proposals. 

(4)  The  project  officer  is  to  submit  the 
recommended  list  of  panel  members  to 
an  official  within  the  program  office  in 
a  position  at  least  one  level  above  the 
project  officer,  or  in  accordance  with 
contracting  activity  procedures.  This 
official  will  review  the 
recommendations  and  select  the 
chairperson. 

(5)  The  project  officer  shall  arrange  for 
adequate  and  secure  working  space  for 
the  panel. 

(C)  Role  of  the  contracting  officer.  [1) 
The  term  "contracting  officer,"  as  used 
in  this  subpart,  may  be  the  contracting 
officer  or  his/her  designated 
representative  within  the  contracting 
office. 

(2)  The  contracting  officer  shall  not 
serve  as  a  member  of  the  technical 
evaluation  panel  but  should  be  available 
to: 

(i)  Address  the  initial  meeting  of  the 
technical  evaluation  panel; 

[ii]  Provide  assistance  to  the 
evaluators  as  required;  and 

Uii)  Ensure  that  the  scores  adequately 
reflect  the  written  technical  report 
comments. 

(D)  Conflict  of  interest.  (1)  If  a  panel 
member  has  an  actual  or  apparent 
conflict  of  interest  related  to  a  proposal 
under  evaluation,  he/she  shall  be 
removed  from  the  panel  and  replaced 
with  another  evaluator.  If  a  suitable 
replacement  is  not  available,  the  panel 
shall  perform  the  review  without  a 
replacement. 

[2)  For  the  purposes  of  this  subpart, 
conflicts  of  interest  are  defined  in  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Exerutive  Branch  (5 
CFR  2635),  Supplemental  Standards  of 
Ethical  Conduct  for  Employees  of  the 
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Department  of  Health  and  Human 
Services  (5  CFRPart  5501).  and  the 
Proc^l^ement  Integrity  Act.  For  outside 
evaluators  serving  on  the  technical 
evaluation  panol,  see  paragraph  (F). 
(315.305(a)(3)(ii)(F)). 

(E)  Continuitv  of  evaluation  process. 
[1]  The  technics  1  evaluation  panel  is 
responsible  for  evaluating  the  original 
proposals,  making  recommendations  to 
the  chairperson  regarding  weaknesses 
and  deficiencies  of  proposals,  and.  if 
required  by  the  contracting  officer, 
assisting  the  contracting  officer  during 
communications  and  discussions,  and 
reviewing  supplemental,  revised  and/or 
final  proposal  revisions.  To  the  extent 
possible,  the  saipe  evaluators  should  be 
available  throughout  the  entire 
evaluation  and  Selection  process  to 
ensure  continuity  and  consistency  in 
the  treatment  of'proposals.  The 
following  are  examples  of  circumstances 
when  it  would  i^ot  be  necessary  for  the 
technical  evaluajtion  panel  to  evaluate 
revised  proposals  submitted  during  the 
acQuisition: 

(i)  The  answets  to  questions  do  not 
have  a  substantial  impact  on  the 
proposal: 

[ii)  Final  proposal  revisions  are  not 
materially  different  from  the  original 
proposals:  or      | 

(iij)  The  rankings  of  the  offerors  are 
not  affected  bec4use  the  revisions  to  the 
proposals  are  relatively  minor. 

(i)  The  chairpei-son.  with  the 
concurrence  of  the  contracting  officer, 
may  decide  not  to  have  the  panel 
evaluate  the  revised  proposals. 
Whenever  this  djecision  is  made,  it  must 
be  fully  documented  by  the  chairperson 
and  approved  by  the  contracting  officer. 

{3)  When  technical  evaluation  panel 
meetings  are  considered  necessary  by 
the  contracting  officer,  the  attendance  of 
evaluators  is  ma|idatory.  When  the 
chairperson  determines  that  an 
evaluator's  failu|e  to  attend  the 
meetings  is  prejudicial  to  the 
evaluation,  the  chairperson  shall 
remove  and/or  replace  the  individual 
after  discussing  the  situation  with  the 
contracting  officer  and  obtaining  his/her 
concurrence  and  the  approval  of  the 
official  responsil^le  for  appointing  the 
panel  members. 

(4)  Whenever  continuity  of  the 
evaluation  process  is  not  possible,  and 
either  new  evaluators  are  selected  or  a 
reduced  panel  is  decided  upon,  each 
proposal  which  is  being  reviewed  at  any 
stage  of  the  acquisition  shall  be 
reviewed  at  that  stage  by  all  members  of 
the  revised  panel  imless  it  is  impractical 
to  do  so  because  of  the  receipt  of  an 
unusually  large  aumber  of  proposals. 

(F)  Use  of  outside  evaluators.  (1)  The 
National  Institutes  of  Health  (NIH)  and 


the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  are 
required  to  have  a  peer  review  of 
research  and  development  contracts  in 
accordance  with  Public  Law  (Pub.  L.) 
93-352  as  amended  by  Pub.  L.  94-63;  42 
U.S.C.  289  1-4.  This  legislation  requires 
peer  review  of  projects  and  proposals, 
and  not  more  than  one-fourth  of  the 
members  of  a  peer  review  group  may  be 
officers  or  employees  of  the  United 
States.  NIH  and  SAMHSA  are  therefore 
exempt  from  the  provisions  of 
315.305(a)(3)(ii)  to  the  extent  that  42 
U.S.C.  289  1-4  applies.  Confficts  of 
interest  are  addressed  in  the  Scientific 
Peer  Review  of  Research  Grant 
Applications  and  Research  and 
Development  Contract  Projects  (42  CFR 
Part  52  h). 

(2)  In  general,  decisions  to  disclose 
proposals  outside  the  Govenunent  for 
evaluation  purposes  shall  be  made  by 
the  official  responsible  for  appointing 
panel  members  for  the  acquisition,  after 
consultation  with  the  contracting  officer 
and  in  accordance  with  operating 
division  procedures.  The  decision  to 
disclose  either  a  solicited  or  unsolicited 
proposal  outside  the  Government  for  the 
purpose  of  obtaining  an  evaluation  shall 
take  into  consideration  the  avoidance  of 
organizational  conflicts  of  interest  and 
any  competitive  relationship  between 
the  submitter  of  the  proposal  and  the 
prospective  evaluator(s). 

(3)  When  it  is  determined  to  disclose 
a  solicited  proposal  outside  the 
Government  for  evaluation  purposes, 
the  following  or  similar  conditions  shall 
be  included  in  the  written  agreement 
with  evaluator(s)  prior  to  disclosure: 

Conditioiis  for  Evaliuting  Proposals 

The  evaluator  agrees  to  use  the  data  (trade 
secrets,  business  data,  and  technical  data) 
contained  in  the  proposal  only  for  evaluation 
purposes. 

The  requirement  does  not  apply  to  data 
obtained  from  another  source  without 
restriction. 

Any  notice  or  legend  placed  on  the 
proposal  by  either  the  Etepartment  or  the 
submitter  of  the  proposal  shall  be  applied  to 
any  reproduction  or  abstract  provided  to  the 
evaluator  or  made  by  the  evaluator.  Upon 
completion  of  the  evaluation,  the  evaluator 
shall  return  the  Government  furnished  copy 
of  the  proposal  or  abstract,  and  all  copies 
thereof,  to  the  Departmental  office  which 
initially  furnished  the  proposal  for 
evaluation. 

Unless  authorized  by  the  Department's 
initiating  office,  the  evaluator  shall  not 
contact  the  submitter  of  the  proposal 
concerning  any  aspects  of  its  contents. 

The  evaluator  will  be  obligated  to  obtain 
commitments  from  its  employees  and 
subcontractors,  if  any,  to  effect  the  purposes 
of  these  conditions. 

(iii)  Receipt  of  proposals. 


(A)  After  the  closing  date  set  by  the 
solicitation  for  the  receipt  of  proposals, 
the  contracting  officer  will  use  a 
transmittal  memorandum  to  forward  the 
technical  proposals  to  the  project  officer 
or  chairperson  for  evaluation.  The 
business  proposals  will  be  retained  by 
the  contracting  officer  for  evaluation. 

(B)  The  transmittal  memorandum 
shall  include  at  least  the  following: 

(1)  A  list  of  the  names  of  the 
organizations  submitting  proposals; 

[2]  A  reference  to  the  need  to  preserve 
the  integrity  of  the  source  selection 
process; 

[3]  A  statement  that  only  the 
contracting  officer  is  to  conduct 
discussions. 

(4)  A  requirement  for  a  technical 
evaluation  report  in  accordance  with 
315.305(a)(3)(vi);  and 

(5)  The  establishment  of  a  date  for 
receipt  of  the  technical  evaluation 
report. 

(iv)  Convening  the  technical 
evaluation  panel. 

(A)  Normally,  the  technical  evaluation 
panel  will  convene  to  evaluate  the 
proposals.  However,  there  may  be 
situations  when  the  contracting  officer 
determines  that  it  is  not  feasible  for  the 
panel  to  convene.  Whenever  this 
decision  is  made,  care  must  be  taken  to 
assiu«  that  the  technical  review  is 
closely  monitored  to  produce  acceptable 
results. 

(B)  When  a  panel  is  convened,  the 
chairperson  is  responsible  for  the 
control  of  the  technical  proposals 
provided  to  him/her  by  the  contracting 
officer  for  use  during  the  evaluation 
process.  The  chairperson  will  generally 
distribute  the  technical  proposals  prior 
to  the  initial  panel  meeting  and  will 
establish  procedures  for  securing  the 
proposals  whenever  they  are  not  being 
evaluated  to  insure  their  confidentiality. 
After  the  evaluation  is  complete,  all 
proposals  must  be  returned  to  the 
contracting  officer  by  the  chairperson. 

(C)  The  contracting  officer  shall 
address  the  initial  meeting  of  the  panel 
and  state  the  basic  rules  for  conducting 
the  evaluation.  The  contracting  officer 
shall  provide  written  guidance  to  the 
panel  if  he/she  is  unable  to  attend  the 
initial  panel  meeting.  The  guidance 
should  include: 

(1)  Explanation  of  conflicts  of  interest; 

(2)  The  necessity  to  read  and 
imderstand  the  solicitation,  especially 
the  statement  of  work  and  evaluation 
criteria,  prior  to  reading  the  proposals; 

(3)  The  need  for  evaluators  to  restrict 
the  review  to  only  the  solicitation  and 
the  contents  of  the  technical  proposals; 

[4]  The  need  for  each  evaluator  to 
review  all  the  proposals; 
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(5)  The  need  to  watch  for  ambiguities, 
inconsistencies,  errors,  and  deficiencies 
which  should  be  surfaced  during  the 
evaluation  process; 

(6)  An  explanation  of  the  evaluation 
process  and  what  will  be  expected  of 
the  evaluators  throughout  the  process; 

(7)  The  need  for  the  evaluators  to  be 
aware  of  the  requirement  to  have 
complete  written  docimientation  of  the 
individual  strengths  and  weaknesses 
which  affect  the  scoring  of  the 
proposals;  and 

(8)  An  instruction  directing  the 
evaluators  that,  until  the  award  is  made, 
information  concerning  the  acquisition 
must  not  be  disclosed  to  any  person  not 
directly  involved  in  the  evaluation 
process. 

(v)  Rating  and  ranking  of  proposals. 
The  evaluators  will  individually  read 
each  proposal,  describe  tentative 
strengths  emd  weaknesses,  euid  develop 
preliminary  scores  in  relation  to  each 
evaluation  criterion  set  forth  in  the 
solicitation.  After  this  has  been 
accomplished,  the  evaluators  shall 
discuss  in  detail  the  individual 
strengths  and  weakness  described  by 
each  evaluator  and,  if  possible,  arrive  at 
a  common  understanding  of  the  major 
strengths  and  weaknesses  and  the 
potential  for  correcting  each  offeror's 
weakness(es).  Each  evaluator  will  score 
each  proposal,  and  then  the  technical 
evaluation  panel  will  collectively  rank 
the  proposals.  Generally,  ranking  will  be 
determined  by  adding  the  numerical 
scores  assigned  to  the  evaluation  criteria 
and  finding  the  average  for  each  offeror. 
The  evaluators  should  then  identify 
whether  each  proposal  is  acceptable  or 
unacceptable.  Predetermined  cutoff 
scores  shall  not  be  employed. 

(vi)  Technical  evaluation  report.  A 
technical  evaluation  report  shall  be 
prepared  and  furnished  to  the 
contracting  officer  by  the  chairperson 
and  maintained  as  a  permanent  record 
in  the  contract  file.  The  report  must 
reflect  the  ranking  of  the  proposals  and 
identify  each  proposal  as  acceptable  or 
unacceptable.  The  report  must  also 
include  a  narrative  evaluation 
specifying  the  strengths  and  weaknesses 
of  each  proposal,  a  copy  of  each  rating 
sheet,  and  any  reservations, 
quahfications,  or  areas  to  be  addressed 
that  might  bear  upon  the  selection  of 
sources  for  negotiation  and  award. 
Concrete  technical  reasons  supporting  a 
determination  of  unacceptability  with 
regard  to  any  proposal  must  be 
included.  The  report  should  also 
include  specific  points  and  questions 
which  are  to  be  raised  in  discussions  or 
negotiations. 


31 5.306    Exchanges  with  offerors  after 
receipt  of  proposals. 

(c)  Competitive  range.  (1)  Some  of  the 
factors  which  the  contracting  officer 
should  consider  in  determining  the 
competitive  range  are: 

(i)  The  relative  importance  of  cost  or 
price  as  compared  to  technical  factors; 

(ii)  The  susceptibility  of  significantly 
reducing  a  proposal  with  an 
unreasonable  high  price  or  cost  without 
undermining  the  technical  merit  if  the 
offeror  otherwise  has  a  reasonable 
chance  to  receive  an  award;  and 

(iii)  The  likelihood  of  reducing  cost  or 
price  of  a  proposal  which  exceeds  the 
Government's  requirements. 

(2)  The  contracting  officer  shall 
conduct  a  thorough  review  of  the 
technical  evaluation  report  to  be  assured 
that: 

(i)  All  determinations  of 
unacceptability  are  supported  by 
concrete  and  comprehensive  statements 
that  are  factual  and  convincing  and  are 
consistent  with  the  evaluation  criteria 
set  forth  in  the  solicitation.  Every 
statement  should  be  reviewed  carefully 
to  eliminate  any  doubts  as  to  the 
unacceptability  of  a  proposal; 

(ii)  All  recommendations  to  exclude 
proposals  from  the  competitive  range 
are  supported  by  persuasive  rationale 
and  sufficient  facts  to  substantiate  a 
judgment  that  meaningful  discussions 
are  not  possible  or  there  is  no 
reasonable  chance  of  the  proposal  being 
selected  for  award; 

(iii)  Those  cases  where  only  one 
organization  is  found  to  be  technically 
acceptable  are  fully  scrutinized;  and 

(iv)  Unacceptable  proposals  contain 
"information"  deficiencies  which  are  so 
material  as  to  preclude  any  possibility 
of  upgrading  the  proposal  to  a 
competitive  level  except  through  major 
revisions  and  additions  which  would  be 
tantamount  to  the  submission  of  another 
proposal. 

(a)  Exchanges  with  offerors  after 
establishment  of  the  competitive  range. 
The  contracting  officer  and  project 
officer  should  discuss  the  uncertainties 
and/or  deficiencies  that  are  included  in 
the  technical  evaluation  report  for  each 
proposal  in  the  competitive  range. 
Technical  questions  should  be 
developed  by  the  project  officer  and/or 
the  technical  evaluation  panel  and 
should  be  included  in  the  technical 
evaluation  report.  The  management  and 
cost  or  price  questions  should  be 
prepared  by  the  contracting  officer  with 
assistance  from  the  project  officer  and/ 
or  panel  as  required.  The  method  of 
requesting  offerors  in  the  competitive 
range  to  submit  the  additional 
information  will  vary  depending  on  the 
complexity  of  the  questions,  the  extent 


of  additional  information  requested,  the 
time  needed  to  analyze  the  responses, 
and  the  time  frame  for  making  the 
award.  However,  to  the  extent 
practicable,  all  questions  and  answers 
should  be  in  writing.  Each  offeror  in  the 
competitive  range  shall  be  given  an 
equitable  period  of  time  for  preparation 
of  responses  to  questions  to  the  extent 
practicable.  The  questions  should  be 
developed  so  as  to  disclose  the 
ambiguities,  uncertainties,  and 
deficiencies  of  the  offeror. 

315.307    Final  proposal  revisions. 

(b)  Final  proposal  revisions  are 
subject  to  a  final  evaluation  of  price  or 
cost  and  other  salient  factors  by  the 
contracting  officer  and  project  officer 
with  assistance  from  a  cost/price 
analyst,  and  an  evaluation  of  technical 
factors  by  the  technical  evaluation 
panel,  as  necessary.  Proposals  may  be 
technically  rescored  and  reranked  by 
the  technical  evaluation  panel  and  a 
technical  evaluation  report  prepared.  To 
the  extent  practicable,  the  evaluation 
shall  be  performed  by  the  same 
evaluators  who  reviewed  the  original 
proposals. 

315.370    FInallzation  of  details  with  the 
selected  source. 

(a)  After  selection  of  the  successful 
proposal,  finalization  of  details  with  the 
selected  offeror  may  be  conducted  if 
deemed  necessary.  However,  no  factor 
which  could  have  any  effect  on  the 
selection  process  may  be  introduced 
after  the  common  cutoff  date  for  receipt 
of  final  proposal  revisions.  The 
finalization  process  shall  not  in  any  way 
prejudice  the  competitive  interest  or 
rights  of  the  unsuccessful  offerors. 
Finalization  of  details  with  the  selected 
offeror  shall  be  restricted  to  definitizing 
the  final  agreement  on  terms  and 
conditions,  assuming  none  of  these 
factors  were  involved  in  the  selection 
process. 

(b)  Caution  must  be  exercised  by  the 
contracting  officer  to  insure  that  the 
finalization  process  is  not  used  to 
change  the  requirements  contained  in 
the  solicitation,  nor  to  make  any  other 
changes  which  would  impact  on  the 
source  selection  decision.  Whenever  a 
material  change  occurs  in  the 
requirements,  the  competition  must  be 
reopened  and  all  offerors  submitting 
final  proposal  revisions  must  be  given 
an  opportunity  to  resubmit  proposals 
based  on  the  revised  requirements. 
Whenever  there  is  a  question  as  to 
whether  a  change  is  material,  the 
contracting  officer  should  obtain  the 
advice  of  technical  personnel  and  legal 
counsel  before  reopening  the 
competition.  Significant  changes  in  the 
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offeror's  cost|  proposal  may  also 
necessitate  aj  reopening  of  competition  if 
the  changes  jlter  the  factors  involved  in 
the  original  selection  process. 

(c)  Should  ^alization  details  beyond 
those  specified  in  paragraph  (a)  of  Uiis 
section  be  required  for  any  reason, 
discussions  ^ust  be  reopened  with  all 
offerors  subriiitting  final  proposal 
revisions.      | 

(d)  Upon  fjnalization  of  details,  the 
contracting  officer  should  obtain  a 
conHrmatiom  letter  from  the  successful 
o^eror  whicl^  includes  any  revisions  to 
the  technical!  proposal,  the  agreed  to 
price  or  cost^and,  as  applicable,  a 
certificate  of  jcurrent  cost  or  pricing 
data. 

315.371  Contract  preparation  and  award. 

(a)  The  coritracting  officer  must 
perform  the  bllovving  actions  after 
finalization  Retails  have  been 
completed:    i 

(1)  Prepare!  the  negotiation 

-  memorandui^  in  accordance  with 
315.372;         j 

(2)  Preparej  the  contract  containing  all 
agreed  to  terms  and  conditions  and 
clauses  required  by  law  or  regulation; 

(3)  Includeiin  the  contract  file  the 
pertinent  documents  referenced  in  FAR 
4.803;  and     i 

(4)  Obtain  the  appropriate  approval  of 
the  proposed! contract  award(s)  in 
accordance  i^ith  Subpart  304.71  and 
contracting  attivity  procedures. 

(b)  After  receiving  the  required 
approvals,  the  contract  should  be 
transmitted  t©  the  prospective 
contractor  fo^  signature.  The  prospective 
contractor  mikst  be  informed  that  the 
contract  is  not  eniective  until  accepted 
by  the  contracting  officer. 

(c)  The  contract  shall  not  be  issued 
until  the  finance  office  certifies  that  the 
funds  are  available  for  obligation. 

315.372  Praptratlon  of  negotiation 
nwnHKandiun. 

The  negotiation  memorandum  or 
summary  of  i^egotiations  is  a  complete 
record  of  all  Actions  leading  to  award  of 
a  contract  and  is  prepared  by  the 
contract  negotiator  to  support  the  source 
selection  decision  discussed  in  FAR 
15.308.  It  sholuld  be  in  sufficient  detail 
to  explain  and  support  the  rationale, 
judgments,  aitd  authorities  upon  which 
all  actions  w^re  predicated.  The 
memoranduni  will  document  the 
negotiation  process  and  reflect  the 
negotiator's  actions,  skills,  and 
judgments  in  |concludlng  a  satisfactory 
agreement  foi*  the  Government. 
Negotiation  memorandums  shall 
contain  disculssion  of  the  following  or  a 
statement  of  aonapplicability;  however, 
information  a  ready  contained  in  the 


contract  file  need  not  be  reiterated.  A 
reference  to  the  document  which 
contains  the  required  information  is 
acceptable. 

(a)  Description  of  articles  and  services 
and  period  of  performance.  A 
description  of  articles  and  services, 
quantity,  unit  price,  total  contract 
amount,  and  period  of  contract 
performance  should  be  set  forth  ( if 
Supplemental  Agreement — show 
previous  contract  amount  as  revised,  as 
well  as  information  with  respect  to  the 
period  of  performance). 

(b)  Acquisition  planning.  Summarize 
or  reference  any  acquisition  planning 
activities  that  have  taken  place. 

(c)  Synopsis  of  acquisition.  A 
statement  as  to  whether  the  acquisition 
has  or  has  not  been  publicized  in 
accordance  with  FAR  Subpart  5.2.  A 
brief  statement  of  explanation  should  be 
included  with  reference  to  the  specific 
basis  for  exemption  under  the  FAR,  if 
apphcable. 

(d)  Contract  type.  Provide  sufficient 
detail  to  support  the  type  of  contractual 
instrument  recommended  for  the 
acquisition.  If  the  contract  is  a  cost- 
sharing  type,  explain  the  essential  cost- 
sharing  features. 

(e)  Extent  of  competition.  The  extent 
to  which  full  and  open  competition  was 
solicited  and  obtained  must  be 
discussed.  The  discussion  shall  include 
the  date  of  solicitation,  sources 
solicited,  and  solicitation  results.  If  a 
late  proposal  was  received,  discuss 
whether  or  not  the  late  proposal  was 
evaluated  and  the  rationale  for  the 
decision. 

(f)  Technical  evaluation.  Summarize 
or  reference  the  results  presented  in  the 
technical  evaluation  report. 

(g)  Business  evaluation.  Summarize  or 
reference  results  presented  in  the 
business  report. 

(h)  Competitive  range  (if  applicable). 
Describe  how  the  zone  of  consideration 
or  competitive  range  was  determined 
and  state  the  offerors  who  were 
included  in  the  competitive  range  and 
the  ones  who  were  not. 

(i)  Cost  breakdown  and  analysis. 
Include  a  complete  cost  breakdown 
together  with  the  negotiator's  analysis  of 
the  estimated  cost  by  individual  cost 
elements.  The  negotiator's  analysis 
should  contain  information  such  as: 

(1)  A  comparison  of  cost  factors 
proposed  in  the  instant  case  with  actual 
factors  used  in  earlier  contracts,  using 
the  same  cost  centers  of  the  same 
supplier  or  cost  centers  of  other  sources 
having  recent  contracts  for  the  same  or 
similar  item. 

(2)  Any  pertinent  Government- 
conducted  audit  of  the  proposed 


contractor's  record  of  any  pertinent  cost 
advisory  report. 

(3)  Any  pertinent  technical  evaluation 
inputs  as  to  necessity,  allocability  and 
reasonableness  of  labor,  material  and 
other  direct  expenses. 

(4)  Any  other  pertinent  information  to 
fully  support  the  basis  for  and  rationale 
of  the  cost  analysis. 

(5)  If  the  contract  is  an  incentive  type, 
discuss  all  elements  of  profit  and  fee 
structure. 

(6)  A  justification  of  the 
reasonableness  of  the  proposed 
contractor's  estimated  profit  or  fixed  fee, 
considering  the  requirements  of  FAR 
15.404-4  and  HHSAR  315.404-4. 

(j)  Cost  realism.  Describe  the  cost 
realism  analysis  performed  on 
proposals. 

(k)  Government-furnished  property 
and  Government-provided  facilities. 
With  respect  to  Government-furnished 
or  Government-provided  facilities, 
equipment,  tooling,  or  other  property, 
include  the  following: 

(1)  Where  no  property  is  to  be 
provided,  a  statement  to  that  effect. 

(2)  Where  property  is  to  be  provided, 
a  full  description,  the  estimated  dollar 
value,  the  basis  of  price  comparison 
with  competitors,  and  the  basis  of  rental 
charge,  if  rental  is  involved. 

(3)  Where  the  furnishing  of  any 
property  or  the  extent  has  not  been 
determined  and  is  left  open  for  future 
resolution,  a  detailed  explanation. 

(1)  Negotiations.  Include  a  statement 
as  to  the  date  and  place  negotiations 
were  conducted,  and  identify  members 
of  both  the  Government  and  contractor 
negotiating  teams  by  area  of 
responsibility.  Include  negotiation 
details  relative  to  the  statement  of  work, 
terms  and  conditions,  and  special 
provisions.  The  results  of  cost  or  price 
negotiations  must  include  the 
information  required  by  FAR  31.109  and 
15.406-3.  In  addition,  if  cost  or  pricing 
data  was  required  to  be  submitted  and 
certified,  the  negotiation  record  must 
also  contain  the  extent  to  which  the 
contracting  officer  relied  upon  the 
factual  cost  or  pricing  data  submitted 
and  used  in  negotiating  the  cost  or 
price. 

(m)  Other  considerations.  Include 
coverage  of  areas  such  as: 

(1)  Financial  data  with  respect  to  a 
contractor's  capacity  and  stability. 

(2)  Determination  of  contractor 
responsibility. 

(3)  Details  as  to  why  the  method  of 
payment,  such  as  progress  payment, 
advance  payment,  etc.,  is  necessary. 
Also  cite  any  required  D  &  F's. 

(4)  Information  with  respect  to 
obtaining  of  a  certificate  of  current  cost 
or  pricing  data. 
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(5)  Other  required  special  approvals. 

(6)  If  the  contract  represents  an 
extension  of  previous  work,  the  status  of 
funds  and  performance  under  the  prior 
contract(s)  should  be  reflected.  Also,  a 
determination  should  be  made  that  the 
Government  has  obtained  enough  actual 
or  potential  value  from  the  work 
previously  performed  to  warrant 
continuation  with  the  same  contractor. 
(Project  officer  should  furnish  the 
necessary  information.) 

(7)  If  the  contract  was  awarded  by  full 
and  open  competition,  state  where  the 
imsuccessful  offerors'  proposals  are 
filed. 

(8)  State  that  equal  opportunity 
provisions  of  the  proposed  contract 
have  been  explained  to  the  contractor, 
and  it  is  aware  of  its  responsibilities. 
Also  state  whether  or  not  a  clearance  is 
required. 

(9)  If  the  contract  is  for  services,  a 
statement  must  be  made,  in  accordance 
with  FAR  37.103,  that  the  services  to  be 
acquired  are  nonpersonal  in  nature. 

(n)  Terms  and  conditions.  Identify  the 
general  and  special  clauses  and 
conditions  that  are  contained  in  the 
contract,  such  as  option  arrangements, 
incremental  funding,  anticipatory  costs, 
deviations  from  standard  clauses,  etc. 
The  basis  and  rationale  for  inclusion  of 
any  special  terms  and  conditions  must 
be  stated  and,  where  applicable,  the 
document  which  granted  approval  for 
its  use  identified. 

(o)  Recommendation.  A  brief 
statement  setting  forth  the 
recommendations  for  award. 

(p)  Signature.  The  memorandum  must 
be  signed  by  the  contract  negotiator  who 
prepared  the  memorandum. 

Subpart  315.4 — Contract  Pricing 

315.404    Proposal  analysis. 

315.404-2    Information  to  support  proposal 
analysis. 

(a)(2)  When  some  or  all  information 
sufficient  to  determine  the 
reasonableness  of  the  proposed  cost  or 
price  is  already  available  or  can  be 
obtained  by  phone  from  the  cognizant 
audit  agency,  contracting  officers  may 
request  less-than-complete  field  pricing 
support  (speciiying  in  the  request  the 
information  needed)  or  may  waive  in 
writing  the  requirement  for  audit  and 
field  pricing  support  by  documenting 
the  file  to  indicate  what  information  is 
to  be  used  instead  of  the  audit  report 
and  the  field  pricing  report. 

(3)  When  initiating  audit  and  field 
pricing  support,  the  contracting  officer 
shall  do  so  by  sending  a  request  to  the 
cognizant  administrative  contracting 
officer  (AGO),  with  an  information  copy 
to  the  cognizant  audit  office.  When  field 


pricing  support  is  not  available,  the 
contracting  officer  shall  initiate  an  audit 
by  sending,  in  accordance  with  agency 
procedures,  two  (2)  copies  of  the  request 
to  the  OIG  Office  of  Audits'  Regional 
Audit  Director.  In  both  cases,  the 
contracting  officer  shall,  in  the  request: 

(i)  Prescribe  the  extent  of  the  support 
needed; 

(ii)  State  the  specific  areas  for  which 
input  is  required; 

(iii)  Include  the  information  necessary 
to  perform  the  review  (such  as  the 
offeror's  proposal  and  the  applicable 
portions  of  the  solicitation,  particularly 
those  describing  requirements  and 
delivery  schedules); 

(iv)  Provide  the  complete  address  of 
the  location  of  the  offeror's  financial 
records  that  support  the  proposal; 

(v)  Identify  tne  office  having  audit 
responsibility  if  other  than  the  HHS 
Regional  Audit  Office;  and 

(vi)  Specify  a  due  date  for  receipt  of 
a  verbal  report  to  be  followed  by  a 
written  audit  report.  (If  the  time 
available  is  not  adequate  to  permit 
satisfactory  coverage  of  the  proposal,  the 
auditor  shall  so  advise  the  contracting 
officer  and  indicate  the  additional  time 
needed.)  One  copy  of  the  audit  request 
letter  that  was  submitted  to  the  Regional 
Audit  Director  and  a  complete  copy  of 
the  contract  price  proposal  shall  be 
submitted  to  OIG/OA/DAG.  Whenever 
an  audit  review  has  been  conducted  by 
the  Office  of  Audits,  two  (2)  copies  of 
the  memorandum  of  negotiation  shall  be 
forwarded  to  OIG/OA/DAG  by  the 
contracting  officer. 


315.404-4    Profit 

(b)  Policy.  (1)  The  structured 
approach  for  determining  profit  or  fee 
(hereafter  referred  to  as  profit)  provides 
contracting  officers  with  a  technique 
that  will  ensure  consideration  of  the 
relative  value  of  the  appropriate  profit 
factors  described  in  315.404-4(d)  in  the 
establishment  of  a  profit  objective  for 
the  conduct  of  negotiations.  The 
contracting  officer's  analysis  of  these 
profit  factors  is  based  on  information 
available  to  him/her  prior  to 
negotiations.  The  information  is 
furnished  in  proposals,  audit  data, 
assessment  reports,  preaward  surveys 
and  the  Uke.  The  structured  approach 
also  provides  a  basis  for  documentation 
of  this  objective,  including  an 
explanation  of  any  significant  departure 
from  this  objective  in  reaching  an 
agreement.  The  extent  of  documentation 
should  be  directly  related  to  the  dollar 
value  and  complexity  of  the  proposed 
acquisition.  Additionally,  the 
negotiation  process  does  not  require 
agreement  on  either  estimated  cost 
elements  or  profit  elements.  The  profit 


objective  is  a  part  of  an  overall 
negotiation  objective  which,  as  a  going- 
in  objective,  bears  a  distinct  relationship 
to  the  cost  objective  and  any  proposed 
sharing  arrangement.  Since  profit  is 
merely  one  of  several  interrelated 
variables,  the  Government  negotiator 
generally  should  not  complete  the  profit 
negotiation  without  simultaneously 
agreeing  on  the  other  variables.  Specific 
agreement  on  the  exact  weights  or 
values  of  the  individual  profit  factors  is 
not  required  and  should  not  be 
attempted. 

(ii)  The  profit-analysis  factors  set  forth 
at  FAR  15.404-4(d)  shall  be  used  for 
establishing  profit  objectives  under  the 
following  listed  circumstances. 
Generally,  it  is  expected  that  this 
method  will  be  supported  in  a  manner 
similar  to  that  used  in  the  structured 
approach  (profit  factor  breakdown  and 
documentation  of  the  profit  objective); 
however,  factors  within  FAR  15.404- 
4(d)  considered  inapplicable  to  the 
acquisition  will  be  excluded  from  the 
profit  objective. 

(A)  Contracts  not  expected  to  exceed 
$100,000; 

(B)  Architect-engineer  contracts; 

(C)  Management  contracts  for 
operations  and/or  maintenance  of 
Government  facilities; 

(D)  Construction  contracts; 

(E)  Contracts  primarily  requiring 
delivery  of  material  supplies  by 
subcontractors; 

(F)  Termination  settlements;  and 

(G)  Cost-plus-award-fee  contracts 
(However,  contracting  officers  may  find 
it  advantageous  to  perform  a  structured 
profit  analysis  as  an  aid  in  arriving  at  an 
appropriate  fee  arrangement).  Other 
exceptions  may  be  made  in  the 
negotiation  of  contracts  having  unusual 
pricing  situations,  but  shall  be  justified 
in  writing  by  the  contracting  officer  in 
situations  where  the  structured 
approach  is  determined  to  be 
unsuitable. 

(c)  Contracting  officer  responsibilities. 
A  profit  objective  is  that  part  of  the 
estimated  contract  price  objective  or 
value  which,  in  the  judgment  of  the 
contracting  officer,  constitutes  an 
appropriate  amount  of  profit  for  the 
acquisition  being  considered.  This 
objective  should  realistically  reflect  the 
total  overall  task  to  be  performed  and 
the  requirements  placed  on  the 
contractor.  Development  of  a  profit 
objective  should  not  begin  until  a 
thorough  review  of  proposed  contract 
work  has  been  made;  a  review  of  all 
available  knowledge  regarding  the 
contractor  pursuant  to  FAR  Subpart  9.1, 
including  audit  data,  preaward  survey 
reports  and  financial  statenrdnts,  as 
appropriate,  has  been  conducted;  and  an 
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analysis  of  the  contractor's  cost  estimate 
and  compariiion  with  the  Government's 
estimate  or  p  rojection  of  cost  has  been 
made.  ' 

(d)  Profit— ianalysis  factors— {1) 
Common  factors.  The  following  factors 
shall  be  considered  in  all  cases  in  which 
profit  is  to  h&  negotiated.  The  weight 
ranges  listed  after  each  factor  shall  be 
used  in  all  instances  where  the 
structured  approach  is  used. 


Profit  f|i 


ictors 


iabct  .... 

ead  1 

al  mmnaq 


Contractor  effort: 

Material  acquisition 

Direct 

Overhead 

General  miruigement 
(G&A).    I 

Other  costi  

Other  factors: 

Cost  risk  .1 

Investment! 

Performance  

Soaoecon^mic  pro- 
grams.   I 

Special  situations. 


Weight  ranges 
(percent) 


1  to  5. 
4  to  15. 
4  to  9. 
4  to  8. 

1  to  5. 

0to7. 
-2  to +2. 
-1  to+1. 
-  .5  to  +.5. 


(i)  Under  the  structured  approach,  the 
contracting  officer  shall  first  measure 
"Contractor  Effort"  by  the  assignment  of 
a  profit  percentage  within  the 
designatea  weight  ranges  to  each 
element  of  cohtract  cost  recognized  by 
the  contracting  officer.  The  amount 
calculated  foil  the  cost  of  money  for 
facilities  capital  is  not  to  be  included  for 
the  computation  of  profit  as  part  of  the 
cost  base.  Thq  suggested  categories 
under  'Contrtctor  Effort"  are  for 
reference  purposes  only.  Often 
individual  proposals  will  be  in  a 
different  format,  but  since  these 
categories  arejbroad  and  basic,  they 
provide  sufficient  guidance  to  evaluate 
all  other  item$  of  cost. 

(ii)  After  cohiputing  a  total  dollar 
profit  for  "Contractor  Effort,"  the 
contracting  officer  shall  then  calculate 
the  specific  profit  dollars  assigned  for 
cost  risk,  investment,  performance, 
socioeconomic  programs,  and  special 
situations.  Th|s  is  accomplished  by 
multiplying  the  total  Government  Cost 
Objective,  exdusive  of  any  cost  of 
money  for  facilities  capital,  by  the 
specific  weight  assigned  to  the  elements 
within  the  "Other  Factors"  category. 
Form  HHS-6^4,  Structured  Approach 
Profit/Fee  Objective,  should  be  used,  as 
appropriate,  t6  facilitate  the  calculation 
of  this  profit  objective.  Form  HHS-674 
is  illustrated  in  353.370-674. 

(iii)  In  making  a  judgment  of  the  value 
of  each  factorjthe  contracting  officer 
should  be  governed  by  the  definition, 
description,  and  purpose  of  the  factors 
together  with  Considerations  for 
evaluating  thetn. 


(iv)  The  structured  approach  was 
designed  for  arriving  at  profit  objectives 
for  other  than  nonprofit  organizations. 
However,  if  appropriate  adjustments  are 
made  to  reflect  differences  between 
profit  and  nonprofit  organizations,  the 
structured  approach  can  be  used  as  a 
basis  for  arriving  at  profit  objectives  for 
nonprofit  organizations.  Therefore,  the 
structured  approach,  as  modified  in 
paragraph  (3)(l)(iv)(B)  of  this  section, 
shall  be  used  to  establish  profit 
objectives  for  nonprofit  organizations. 

(A)  For  purposes  of  this  section, 
nonprofit  organizations  are  defined  as 
those  business  entities  organized  and 
operated  exclusively  for  charitable, 
scientific,  or  educational  purposes,  no 
part  of  the  net  earnings  of  which  inure 
to  the  benefit  of  any  private  shareholder 
or  individual,  and  which  are  exempt 
fi'om  Federal  income  taxation  under 
Section  501  of  the  Internal  Revenue 
Code. 

(B)  For  contracts  with  nonprofit 
organizations  where  profit  is  involved, 
an  adjustment  of  up  to  3  percentage 
points  will  be  subtracted  from  the  total 
profit  objective  percentage.  In 
developing  this  adjustment,  it  will  be 
necessary  to  consider  the  following 
factors; 

(1)  Tax  position  benefits; 

(2)  Granting  of  financing  through 
advance  payments;  and 

(3)  Other  pertinent  factors  which  may 
work  to  either  the  advantage  or 
disadvantage  of  the  contractor  in  its 
position  as  a  nonprofit  organization. 

(2)  Contractor  effort.  Contractor  effort 
is  a  measure  of  how  much  the  contractor 
is  expected  to  contribute  to  the  overall 
effort  necessary  to  meet  the  contract 
performance  requirement  in  an  efficient 
manner.  This  factor,  which  is  apart  fi'om 
the  contractor's  responsibility  for 
contract  performance,  takes  into  account 
what  resources  are  necessary  and  what 
the  contractor  must  do  to  accomplish  a 
conversion  of  ideas  and  material  into 
the  final  service  or  product  called  for  in 
the  contract.  This  is  a  recognition  that 
within  a  given  performance  output,  or 
within  a  given  sales  dollar  figure, 
necessary  efforts  on  the  part  of 
individual  contractors  can  vary  widely 
in  both  value  and  quantity,  and  that  the 
profit  objective  should  reflect  the  extent 
and  nature  of  the  contractor's 
contribution  to  total  performance.  A 
major  consideration,  particularly  in 
connection  with  experimental, 
developmental,  or  research  work,  is  the 
difficulty  or  complexity  of  the  work  to 
be  performed,  and  the  unusual  demands 
of  the  contract,  such  as  whether  the 
project  involves  a  new  approach 
unrelated  to  existing  technology  and/or 
equipment  or  only  refinements  to  these 


items.  The  evaluation  of  this  factor 
requires  an  analysis  of  the  cost  content 
of  the  proposed  contract  as  follows: 

(i)  Material  acquisition. 
(Subcontracted  items,  purchased  parts, 
and  other  material.)  Analysis  of  these 
cost  items  shall  include  an  evaluation  of 
the  managerial  and  technical  effort 
necessary  to  obtain  the  required 
subcontracted  items,  purchased  parts, 
material  or  services.  The  contracting 
officer  shall  determine  whether  the 
contractor  will  obtain  the  items  or 
services  by  routine  order  fi'om  readily 
available  sources  or  by  detailed 
subcontracts  for  which  the  prime 
contractor  will  be  required  to  develop 
complex  specifications.  Consideration 
shall  also  be  given  to  the  managerial  and 
technical  efforts  necessary  for  the  prime 
contractor  to  select  subcontractors  and 
to  perform  subcontract  administration 
functions.  In  application  of  this 
criterion,  it  should  be  recognized  that 
the  contribution  of  the  prime  contractor 
to  its  purchasing  program  may  be 
substantial.  Normally,  the  lowest 
unadjusted  weight  for  direct  material  is 
2  percent.  A  weighting  of  less  than  2 
percent  would  be  appropriate  only  in 
unusual  circumstances  when  there  is  a 
minimal  contribution  by  the  contractor. 

(ii)  Direct  Labor.  (Professional, 
service,  manufacturing  and  other  labor). 
Analysis  of  the  various  labor  categories 
of  the  cost  content  of  the  contract 
should  include  evaluation  of  the 
comparative  quality  and  quantity  of 
professional  and  semiprofessional 
talents,  manufacturing  and  service 
skills,  and  experience  to  be  employed. 
In  evaluating  professional  and 
semiprofessional  labor  for  the  purpose 
of  assigning  profit  dollars,  consideration 
should  be  given  to  the  amount  of 
notable  scientific  talent  or  unusual  or 
scarce  talent  needed  in  contrast  to 
nonprofessional  effort.  The  assessment 
should  consider  the  contribution  this 
talent  will  provide  toward  the 
achievement  of  contract  objectives. 
Since  nonprofessional  labor  is  relatively  - 
plentiful  and  rather  easily  obtained  by 
the  contractor  and  is  less  critical  to  the 
successful  performemce  of  contract 
objectives,  it  caimot  be  weighted  nearly 
as  high  as  professional  or 
semiprofessional  labor.  Service  contract 
labor  should  be  evaluated  in  a  like 
manner  by  assigning  higher  weights  to 
engineering  or  professional  type  skills 
required  for  contract  performance. 
Similarly,  the  variety  of  manufacturing 
and  other  categories  of  labor  skills 
required  and  the  contractor's  manpower 
resources  for  meeting  these 
requirements  should  be  considered.  For 
purposes  of  evaluation,  categories  of 
labor  (i.e.,  quality  control,  receiving  and 
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inspection,  etc.)  which  do  not  fall 
within  the  definition  for  professional, 
service  or  manufacturing  labor  may  be 
categorized  as  appropriate.  However, 
the  same  evaluation  considerations  as 
outlined  above  will  be  applied. 

(iii)  Overhead  and  general 
management  (G&A).  (A)  Analysis  of 
these  overhead  items  of  cost  should 
include  the  evaluation  of  the  makeup  of 
these  expenses  and  how  much  they 
contribute  to  contract  performance.  To 
the  extent  practicable,  analysis  should 
include  a  determination  of  the  amount 
of  labor  within  these  overhead  pools 
and  how  this  labor  should  be  treated  if 
it  were  considered  as  direct  labor  under 
the  contract.  The  allocable  labor 
elements  should  be  given  the  same 
profit  considerations  that  they  would 
receive  if  they  were  treated  as  direct 
labor.  The  other  elements  of  these 
overhead  pools  should  be  evaluated  to 
determine  whether  they  are  routine 
expenses,  such  as  utilities  and 
maintenance,  and  hence  given  lesser 
profit  consideration,  or  whether  they  are 
significant  contributing  elements.  The 
composite  of  the  individual 
determinations  in  relation  to  the 
elements  of  the  overhead  pools  will  be 
the  profit  consideration  given  the  pools 
as  a  whole.  The  procedure  for  assigning 
relative  values  to  these  overhead 
expenses  differs  from  the  method  used 
in  assigning  values  of  the  direct  labor. 
The  upper  and  lower  limits  assignable 
to  the  (^rect  labor  are  absolute,  hi  the 
case  of  overhead  expenses,  individual 
expenses  may  be  assigned  values 
outside  the  range  as  long  as  the 
composite  ratio  is  within  the  range. 

(Bj  It  is  not  necessary  that  the 
contractor's  accounting  system  break 
down  overhead  expenses  within  the 
classifications  of  research  overhead, 
other  overhead  pools,  and  general 
administrative  expenses,  unless  dictated 
otherwise  by  Cost  Accoimting  Standards 
(CAS).  The  contractor  whose  accounting 
system  reflects  only  one  overhead  rate 
on  all  direct  labor  need  not  change  its 
system  (if  CAS  exempt)  to  correspond 
with  the  above  classifications.  The 
contracting  officer,  in  an  evaluation  of 
such  a  contractor's  overhead  rate,  could 
break  out  the  applicable  sections  of  the 
composite  rate  which  could  be 
classified  as  research  overhead,  other 
overhead  pools,  and  general  and 
administrative  expenses,  and  follow  the 
appropriate  evaluation  technique. 

(C)  Management  problems  surface  in 
various  degrees  and  the  management 
expertise  exercised  to  solve  them  should 
be  considered  as  an  element  of  profit. 
For  example,  a  contract  for  a  new 
program  for  research  or  an  item  which 
is  on  the  cutting  edge  of  the  state  of  the 


art  will  cause  more  problems  and 
require  more  managerial  time  and 
abilities  of  a  higher  order  than  a  follow- 
on  contract.  If  new  contracts  create  more 
problems  and  require  a  higher  profit 
weight,  foUow-ons  should  be  adjusted 
downward  because  many  of  the 
problems  should  have  been  solved.  In 
any  event,  an  evaluation  should  be 
made  of  the  underlying  managerial 
effort  involved  on  a  case-by-case  basis. 

(D)  It  may  not  be  necessary  for  the 
contracting  officer  to  make  a  separate 
profit  evaluation  of  overhead  expenses 
in  connection  with  each  acquisition 
action  for  substantially  the  same  project 
with  the  same  contractor.  Where  an 
analysis  of  the  profit  weight  to  be 
assigned  to  the  overhead  pool  has  been 
made,  that  weight  assigned  may  be  used 
for  future  acquisitions  with  the  same 
contractor  until  there  is  a  change  in  the 
cost  composition  of  the  overhead  pool 
or  the  contract  circumstances,  or  the 
factors  discussed  in  paragraph 
(d)(2)(iii)(C)  of  this  section  are  involved. 

(iv)  Other  costs.  Analysis  of  this  factor 
should  include  all  other  direct  costs 
associated  with  contractor  performance 
(e.g.,  travel  and  relocation,  direct 
support,  and  consultants).  Analysis  of 
these  items  of  cost  should  include,  the 
significance  of  the  cost  of  contract 
performance,  nature  of  the  cost,  and 
how  much  they  contribute  to  contract 
performance.  Normally,  travel  costs 
require  minimal  administrative  effort  by 
the  contractor  and,  therefore,  usually 
receive  a  weight  no  greater  than  1%. 
Also,  the  contractor  may  designate 
individuals  as  "consultants"  but  in 
reality  these  individuals  may  be 
obtained  by  the  contractor  to 
supplement  its  workforce  in  the 
performance  of  routine  duties  required 
by  contract.  These  costs  would  normally 
receive  a  minimum  weight.  However, 
there  will  be  instances  when  the 
contractor  may  be  required  to  locate  and 
obtain  the  services  of  consultants  having 
expertise  in  fields  such  as  medicine  or 
hiunan  services.  In  these  instances,  the 
contractor  will  be  required  to  expend 
greater  managerial  and  technical  effort 
to  obtain  these  services  and, 
consequently,  the  costs  should  receive  a 
much  greater  weight. 

(3)  Other  factors — (i)  Contract  cost 
risk.  The  contract  type  employed 
basically  determines  the  degree  of  cost 
risk  assumed  by  the  contractor.  For 
example,  where  a  portion  of  the  risk  has 
been  shifted  to  the  Government  through 
cost-reimbursement  provisions,  unusual 
contingency  provisions,  or  other  risk- 
reducing  measures,  the  amount  of  profit 
should  be  less  than  where  the  contractor 
assumes  all  the  risk. 


(A)  In^developing  the  prenegotiation 
profit  objective,  the  contracting  officer 
will  need  to  consider  the  type  of 
contract  anticipated  to  be  negotiated 
and  the  contractor  risk  associated 
therewith  when  selecting  the  position  in 
the  weight  range  for  profit  that  is 
appropriate  for  the  risk  to  be  borne  by 
the  contractor.  This  factor  should  be  one 
of  the  most  important  in  arriving  at 
prenegotiation  profit  objective. 
Evaluation  of  this  risk  requires  a 
determination  of  the  degree  of  cost 
responsibility  the  contractor  assumes; 
the  reliability  of  the  cost  estimates  in 
relation  to  the  task  assumed;  and  the 
complexity  of  the  task  assumed  by  the 
contractor.  This  factor  is  specifically 
limited  to  the  risk  of  contract  costs. 
Thus,  risks  on  the  part  of  the  contractor 
such  as  reputation,  losing  a  commercial 
market,  risk  of  losing  potential  profits  in 
other  fields,  or  any  risk  which  falls  on 
the  contracting  office,  such  as  the  risk 
of  not  acquiring  a  satisfactory  report,  are 
not  within  the  scope  of  this  factor. 

(B)  The  first  and  basic  determination 
of  the  degree  of  cost  responsibility 
assumed  by  the  contractor  is  related  to 
the  sharing  of  total  risk  of  contract  cost 
by  the  Government  and  the  contractor 
through  the  selection  of  contract  type. 
The  extremes  are  a  cost-plus-a-fixed-fee 
contract  requiring  the  contractor  to  use 
its  best  efforts  to  perform  a  task  and  a 
firm  fixed-price  contract  for  a  service  or 
a  complex  item.  A  cost-plus-a-fixed-fee 
contract  would  reflect  a  minimum 
assumption  of  cost  responsibility, 
whereas  a  firm-fixed-price  contract 
would  reflect  a  complete  assumption  of 
cost  responsibility.  Where  proper 
contract  selection  has  been  made,  the 
regard  for  risk  by  contract  type  would 
usually  fall  into  the  following 
percentage  ranges: 


Percent 

Cost-reimbursement     type 
tracts          

COfV 

0-3 

Fixed-price  type  contracts  

2-7 

• 

(C)  The  second  determination  is  that 
of  the  rehability  of  the  cost  estimates. 
Soimd  price  negotiation  requires  well- 
defined  contract  objectives  and  reliable 
cost  estimates.  Prior  experience  assists 
the  contractor  in  preparing  reliable  cost 
estimates  on  new  acquisitions  for 
similar  related  efforts.  An  excessive  cost 
estimate  reduces  the  possibiUty  that  the 
cost  of  performance  will  exceed  the 
contract  price,  thereby  reducing  the 
contractor's  assumption  of  contract  cost 
risk. 

(D)  The  third  determinal-on  is  that  of 
the  difficulty  of  the  contractor's  task. 
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The  contrac  or's  task  can  be  difficult  or 


easy,  regard 


ess  of  the  type  of  contract. 


(tj  Contra  :tors  are  likely  to  assume 
greater  cost  risk  only  if  contracting 
officers  objectively  analyze  the  risk 
incident  to  ]  troposed  contracts  and  are 
willing  to  c(  mpensate  contractors  for  it. 
Generally,  a  cost-plus-fixed  fee  contract 
will  not  just  fy  a  reward  for  risk  in 
excess  of  0.!  percent,  nor  will  a  firm 
fixed-price  c  ontract  justify  a  reward  of 
less  than  th(  minimum  in  the  structured 
approach.  V>  here  proper  contract-type 
selection  haii  been  made,  the  reward  for 
risk,  by  contract  type,  will  usually  fall 
into  the  folhiwing  percentage  ranges: 

(2)  Type  ojf  contract  and  percentage 
ranges  for  piofit  objectives  developed  by 
usin^the  stnictured  approach  for 
research  and  development  and 
manufacturing  contracts: 


1 

Percent 

Cost-plus-fixe<l  tee 

0  to  0.5. 

Ck)st-plusHncar<tive  fee: 

With  cost  incentive  only 

1to2. 

Witti  mutt^jle  incentives 

1.5  to  3. 

Fixed-pnce-inoentive: 

Wrtli  cost  incentive  only 

2  to  4. 

Witti  mult^le  incentives 

3  to  5. 

Piospectiye  price  redeter- 

3  to  5. 

minatto<i. 

Firm  fixe<^price 

5  to  7. 

(2)  Type  of  contract  and  percentage 
ranges  for  pijofit  objectives  developed  by 
using  the  strjictured  approach  for 
service  contracts: 


xeq-fi 


Cost-plus-fixe4-fee 
Cost-plus-incehtive  fee 
Fixed-price  in<}entive  .... 
Firm  rixed-pric0 


Percent 


0  to  0.5. 

1  to  2 

2  to  3. 

3  to  4. 


(F)  These  Ganges  may  not  be 
appropriate  for  all  acquisitions.  For 
instance,  a  fi^ed-price-incentive 
contract  thatjis  closely  priced  with  a 
low  ceiling  price  and  high  incentive 
share  may  ba  tantamount  to  a  firm  fixed- 
price  contract.  In  this  situation,  the 
contracting  dfficer  may  determine  that  a 
basis  exists  fpr  high  confidence  in  the 
reasonabiendss  of  the  estimate  and  that 
little  opportunity  exists  for  cost 
reduction  without  extraordinary  efforts. 
On  the  other  hand,  a  contract  with  a 
high  ceiling  »nd  low  incentive  formula 
can  be  considered  to  contain  cost-plus 
incentive-feel  contract  features.  In  this 
situation,  the  contracting  officer  may 
determine  that  the  Government  is 
retaining  muph  of  the  contract  cost 
responsibilitir  and  that  the  risk  assumed 
by  the  contractor  is  minimal.  Similarly, 
if  a  cost-plusiincentive-fee  contract 
includes  an  unlimited  downward 
(negative)  fee  adjustment  on  cost 


control,  it  could  be  comparable  to  a 
fixed-price-incentive  contract.  In  such  a 
pricing  environment,  the  contracting 
officer  may  determine  that  the 
Government  has  transferred  a  greater 
amount  of  cost  responsibility  to  the 
contractor  than  is  typical  under  a 
normal  cost-plus-incentive-fee  contract. 

(G)  The  contractor's  subcontracting 
program  may  have  a  significant  impact 
on  the  contractor's  acceptance  or  risk 
under  a  contract  form.  It  could  cause 
risk  to  increase  or  decrease  in  terms  of 
both  cost  and  performance.  This 
consideration  should  be  a  part  of  the 
contracting  officer's  overall  evaluation 
in  selecting  a  factor  to  apply  for  cost 
risk.  It  may  be  determined,  for  instance, 
that  the  prime  contractor  has  effectively 
transferred  real  cost  risk  to  a 
subcontractor  and  the  contract  cost  risk 
evaluation  may.  as  a  result,  be  below  the 
range  which  would  otherwise  apply  for 
the  contract  type  being  proposed.  The 
contract  cost  risk  evaluation  should  not 
be  lowered,  however,  merely  on  the 
basis  that  a  substantial  portion  of  the 
contract  costs  represents  subcontracts 
without  any  substantial  transfer  of 
contractor's  risk. 

(H)  In  making  a  contract  cost  risk 
evaluation  in  an  acquisition  action  that 
involves  definitization  of  a  letter 
contract,  impriced  change  orders,  and 
unpriced  orders  under  basic  ordering 
agreements,  consideration  should  be 
given  to  the  effect  on  total  contract  cost 
risk  as  a  result  of  having  partial 
performance  before  definitization. 
Under  some  circumstances  it  may  be 
reasoned  that  the  total  amount  of  cost 
risk  has  been  effectively  reduced.  Under 
other  circumstances  it  may  be  apparent 
that  the  contractor's  cost  risk  remained 
substantially  unchanged.  To  be 
equitable,  the  determination  of  profit 
weight  for  application  to  the  total  of  all 
recognized  costs,  both  those  incurred 
and  those  yet  to  be  expended,  must  be 
made  with  consideration  to  all  attendant 
circumstances — not  just  the  portion  of 
costs  incurred  or  percentage  of  work 
completed  prior  to  definitization. 

(I)  Time  and  material  and  labor  hour 
contracts  will  be  considered  to  be  cost- 
plus-a-fixed-fee  contracts  for  the 
purpose  of  establishing  profit  weights 
unless  otherwise  exempt  under 
315.404— 4(b)(ii)  in  the  evaluation  of  the 
contractor's  assumption  of  contract  cost 
risk. 

(ii)  Investment.  HHS  encourages  its 
contractors  to  perform  their  contracts 
with  the  minimum  of  financial, 
faciUties.  or  other  assistance  from  the 
Government.  As  such,  it  is  the  purpose 
of  this  factor  to  encourage  the  contractor 
to  acquire  and  use  its  own  resources  to 
the  maximum  extent  possible.  The 


evaluation  of  this  factor  should  include 
an  analysis  of  the  following: 

(A)  Facilities.  (Including  equipment). 
To  evaluate  how  this  factor  contributes 
to  the  profit  objective  requires 
knowledge  of  the  level  of  facilities 
utilization  needed  for  contract 
performance,  the  source  and  financing 
of  the  required  facilities,  and  the  overall 
cost  effectiveness  of  the  facilities 
offered.  Contractors  who  furnish  their 
own  facilities  which  significantly 
contribute  to  lower  total  contract  costs 
should  be  provided  with  additional 
profit.  On  the  other  hand,  contractors 
who  rely  on  the  Government  to  provide 
or  finance  needed  facilities  should 
receive  a  corresponding  reduction  in 
profit.  Cases  between  the  above 
examples  should  be  evaluated  on  their 
merits  with  either  positive  or  negative 
adjustments,  as  appropriate,  in  profit 
being  made.  However,  where  a  highly 
facilitized  contractor  is  to  perform  a 
contract  which  does  not  benefit  from 
this  facilitization  or  where  a  contractor's 
use  of  its  facilities  has  a  minimum  cost 
impact  on  the  contract,  profit  need  not 
be  adjusted.  When  applicable,  the 
prospective  contractor's  computation  of 
facilities  capital  cost  of  money  for 
pricing  purposed  under  CAS  414  can 
help  the  contracting  officer  identify  the 
level  of  facilities  investment  to  be 
employed  in  contract  performance. 

(B)  Payments.  In  analyzing  this  factor, 
consideration  should  be  given  to  the 
frequency  of  payments  by  the 
Government  to  the  contractor.  The  key 
to  this  weighting  is  to  give  proper 
consideration  to  the  impact  the  contract 
will  have  on  the  contractor's  cash  flow. 
Generally,  negative  consideration 
should  be  given  for  advance  payments 
and  payments  more  frequent  than 
monthly  with  maximum  reduction 
being  given  as  the  contractor's  working 
capital  approaches  zero.  Positive 
consideration  should  be  given  for 
payments  less  frequent  than  monthly 
with  additional  consideration  given  for 
a  capital  turn-over  rate  on  the  contract 
which  is  less  than  the  contractor's  or  the 
industry's  normal  capital  turn-over  rate. 

(iii)  Performance.  (Cost-control  and 
other  past  accomplishments.)  The 
contractor's  past  performance  should  be 
evaluated  in  such  areas  as  quality  of 
service  or  product,  meeting  performance 
schedules,  efficiency  in  cost  control 
(including  need  for  and  reasonableness 
of  cost  incurred),  accuracy  and 
reliability  of  previous  cost  estimates, 
degree  of  cooperation  by  the  contractor 
(both  business  and  technical),  timely 
processing  of  changes  and  compliance 
with  other  contractual  provisions,  and 
management  of  subcontract  programs. 
Where  a  contractor  has  consistently 
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achieved  excellent  results  in  the 
foregoing  areas  in  comparison  with 
other  contractors  in  similar 
circumstances,  this  performance  merits 
a  proportionately  greater  opportimity  for 
profit.  Conversely,  a  poor  record  in  this 
regard  should  be  reflected  in 
determining  what  constitutes  a  fair  and 
reasonable  profit. 

(iv)  Federal  socioeconomic  programs. 
This  factor,  which  may  apply  to  special 
circumstances  or  particular  acquisitions, 
relates  to  the  extent  of  a  contractor's 
successful  participation  in  Government 
sponsored  programs  such  as  small 
business,  small  disadvantaged  business, 
women-owned  small  business,  and 
energy  conservation  efforts.  The 
contractor's  policies  and  procedures 
which  energetically  support 
Government  socioeconomic  programs 
and  achieve  successful  results  should  be 
given  positive  considerations. 
Conversely,  failure  or  imwillingness  on 
the  part  of  the  contractor  to  support 
Government  socioeconomic  programs 
should  be  viewed  as  evidence  of  poor 
performance  for  the  purpose  of 
establishing  a  profit  abjective. 

(v)  Special  situations — (A)  Inventive 
and  developmental  contributions.  The 
extent  and  nature  of  contractor-initiated 
and  financed  independent  development 
should  be  considered  in  developing  the 
profit  objective,  provided  that  the 
contracting  officer  has  made  a 
determination  that  the  effort  will  benefit 
the  contract.  The  importance  of  the 
development  in  furthering  health  and 
human  services  purposes,  the 
demonstrable  initiative  in  determining 
the  need  and  application  of  the 
development,  the  extent  of  the 
contractor's  cost  risk,  and  whether  the 
development  cost  was  recovered 
directly  or  indirectly  from  Government 
sources  should  be  weighed. 

(B)  Unusual  pricing  agreements. 
Occasionally,  unusual  contract  pricing 
arrangements  are  made  with  the 
contractor  wherein  it  agrees  to  cost 
ceilings,  e.g.,  a  ceiling  on  overhead  rates 
for  conditions  other  than  those 
discussed  at  FAR  42.707.  In  these 
circiunstances,  the  contractor  should 
receive  favorable  consideration  in 
developing  the  profit  objective. 

(C)  Negative  factors.  Special 
situations  need  not  be  limited  to  those 
which  only  increase  profit  levels.  A 
negative  consideration  may  be 
appropriate  when  the  contractor  is 
expected  to  obtain  spin-off-benefits  as  a 
direct  result  of  the  contract  (e.g., 
products  or  services  with  commercial 
application). 

(4)  Facilities  capital  cost  of  money. 
When  facilities  capital  cost  of  money 
(cost  of  capital  committed  to  facilities) 


is  included  as  an  item  of  cost  in  the 
contractor's  proposal,  a  reduction  in  the 
profit  objective  shall  be  made  in  an 
amount  equal  to  the  amount  of  facilities 
capital  cost  of  money  allowed  in 
accordance  with  the  Facilities  Capital 
Cost-of  Money  Cost  Principal.  If  the 
contractor  does  not  propose  this  cost,  a 
provision  must  be  inserted  in  the 
contract  that  facilities  capital  cost  of 
money  is  not  an  allowable  cost. 

Subpart  315.6 — Unsolicited  Proposals 

31 5.605  Content  of  unsolicited  proposals. 

(d)  Certification  by  offeror — To  ensiu« 
against  contracts  between  E)epartment 
employees  and  prospective  offerors 
which  would  exceed  the  limits  of 
advance  guidance  set  forth  in  FAR 
15.604  resulting  in  an  unfair  advantage 
to  an  offeror,  the  contracting  officer 
shall  ensure  that  the  following 
certification  is  furnished  to  the 
prospective  offeror  and  the  executed 
certification  is  included  as  part  of  the 
resultant  unsolicited  proposal: 

Unsolicited  Proposal 

Certification  by  Offeror 

This  is  to  certify,  to  the  best  of  my 
knowledge  and  belief,  that: 

(a)  This  proposal  has  not  been  prepared 
under  Government  suf>ervision. 

(b)  The  methods  and  approaches  stated  in 
the  proposal  were  develo{>ed  by  this  offeror. 

(c)  Any  contact  with  employees  of  the 
Department  of  Health  and  Human  Services 
has  been  within  the  limits  of  appropriate  . 
advance  guidance  set  forth  in  FAR  15.604. 

(d)  No  prior  commitments  were  received 
from  departmental  employees  regarding 
acceptance  of  this  proposal. 

Date:  

Organization:   

Name:    

Title:  

(This  certification  shall  be  signed  by  ? 
responsible  official  of  the  proposing 
organization  or  a  person  authorized  to 
contractually  obligate  the  organization.) 

315.606  Agency  procedures. 

(a)  The  HCA  is  responsible  for 
establishing  procedures  to  comply  with 
FAR  15.606(a). 

(b)  The  HCA  or  his/her  designee  shall 
be  the  point  of  contract  for  coordinating 
the  receipt  and  handling  of  imsolicited 
proposals. 

315.606-1    Receipt  and  Initial  review. 

(d)  An  unsolicited  proposal  shall  not 
be  refused  consideration  merely  because 
it  was  initially  submitted  as  a  grant 
application.  However,  contracts  shall 
not  be  awarded  on  the  basis  of 
unsolicited  proposals  which  have  been 
rejected  for  grant  support  on  the 
grounds  that  they  lack  scientific  merit. 


315.609    Limited  use  of  data. 

The  legend,  Use  and  Disclosure  of 
Data,  prescribed  in  FAR  15.609(a)  is  to 
be  used  by  the  offeror  to  restrict  the  use 
of  data  for  evaluation  purposes  only. 
However,  data  contained  within  the 
unsolicited  proposal  may  have  to  be 
disclosed  as  a  result  of  a  request 
submitted  pursuant  to  the  Freedom  of 
Information  Act.  Because  of  this 
possibility,  the  following  notice  shall  be 
furnished  to  all  prospective  offerors  of 
unsolicited  proposals  whenever  the 
legend  is  provided  in  accordance  with 
FAR  15.604(a)  (7): 

The  Government  will  attempt  to  comply 
with  the  "Use  and  Disclosure  of  Data" 
legend.  However,  the  Government  may  not  be 
able  to  withhold  a  record  (data,  document, 
etc.)  nor  deny  access  to  a  record  requested  by 
an  individual  (the  public)  when  an  obligation 
is  imposed  on  the  Government  under  the 
Freedom  of  Information  Act,  5  U.S.C.  552,  as 
amended.  The  Government  determination  to 
withhold  or  disclose  a  record  will  be  based 
upon  the  particular  circumstances  involving 
the  record  in  question  and  whether  the 
record  may  be  exempted  from  disclosure 
under  the  Freedom  of  Information  Act. 
Records  which  the  offeror  considers  to  be 
trade  secrets  and  commercial  or  financial 
information  and  privileged  or  confidential 
must  be  identified  by  the  offeror  as  indicated 
in  the  referenced  legend. 

PART  316— TYPES  OF  CONTRACTS 

Subpart  316.3 — Cost-Reln)t>ursement 
Contracts 

Sec. 

316.307    Contract  clauses. 

Subpart  316.6 — Time-and-Materlals,  Lat>or- 
Hour,  and  Letter  Contracts 

316.603    Letter  contracts. 

316.603-3    Limitations. 

316.603-70    Information  to  he  furnished 

when  requesting  authority  to  issue  a 

letter  contract. 
316.603-71    Approval  for  modifications  to 

letter  contracts. 

Sut>part  316.7 — Agreements 

316.770    Unauthorized  types  of  agreements. 
316.770-1     Letter  of  intent. 
316.770-2    Memorandums  of 
understanding. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  316.3 — Cost-Reimbursement 
Contracts 

316.307    Contract  clauses. 

(a)  If  the  contract  is  with  a  hospital 
(profit  or  nonprofit),  modify  the 
"Allowable  Cost  and  Payment"  clause  at 
FAR  52.216-7  by  deleting  from 
paragraph  (a)  the  words  "Subpart  31.2 
of  the  Federal  Acquisition  Regulation 
(FAR)"  and  substituting  "45  CFR  Part  74 
Appendix  E." 

(])  The  contracting  officer  shall  insert 
the  clause  at  352.216-72,  Additional 
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Cost  Princip 
resultant  cos: 


es,  in  all  solicitations  and 
reimbursement  contracts. 


Subpart  316<6 — Time-and-Materials, 
Labor-Hour,  and  Letter  Contracts 

316.603    Letter  contracts. 

316.603-3    Lifnitations. 

An  official|one  level  above  the 
contracting  c^fficer  shall  execute  the 
prescribed  written  statement. 

316.603-70    information  to  b«  furnished 
wfien  requestlig  authority  to  issue  a  letter 
contract 

The  following  information  should  be 
included  by  I  he  contracting  officer  in 
any  memorandum  requesting  approval 
to  issue  a  letter  contract: 

(a)  Name  aid  address  of  proposed 
contractor. 

(b)  Location  where  contract  is  to  be 
performed. 

(c)  Contrac ;  number,  including 
modiHcation  number,  if  possible. 

(dl  Brief  description  of  work  and 
services  to  b«|  performed. 

(e)  Performance  or  delivery  schedule. 

(f)  Amount  of  letter  contract. 

(g)  Estimattd  total  amount  of 
definitized  cc  ntract. 

(h)  Type  of  definitive  contract  to  be 
executed  (fixi  id  price,  cost- 
reimbursement,  etc.) 

(i)  Statemetit  of  the  necessity  and 
advantage  to  the  Govermnent  of  the  use 
of  the  proposed  letter  contract. 

(j)  Statemoit  of  percentage  of  the 
estimated  cost  that  the  obligation  of 
funds  represents.  In  rare  instances 
where  the  obligation  represents  50 
percent  or  more  of  the  proposed 
estimated  cosjt  of  the  acquisition,  a 
justification  fbr  that  obligation  must  be 
included  which  would  indicate  the 
basis  and  necessity  for  the  obligation 
(e.g.,  the  contractor  requires  a  large 
initial  outlay  of  funds  for  major 
subcontract  awards  or  an  extensive 
purchase  of  niaterials  to  meet  an  urgent 
delivery  requirement).  In  every  case, 
documentation  must  assure  that  the 
amount  to  be  obligated  is  not  in  excess 
of  an  amount  reasonably  required  to 
perform  the  wjork. 

(k)  Period  erf  effectiveness  of  a 
proposed  letter  contract.  If  more  than 
180  days,  conlplete  justification  must  be 
given. 

(1)  Statement  of  any  substantive 
matters  that  need  to  be  resolved. 


316.603-71    Approval  for  modifications  to 
letter  contracts . 

All  letter  co  ntract 
(amendments 
level  above  thj 
Request  for  authority  i 
T:ontract  modi 


modifications 
must  be  approved  one 
contracting  officer, 
to  issue  letter 
Ications  shall  be 


processed  in  the  same  manner  as 
requests  for  authority  to  issue  letter 
contracts  and  shall  include  the 
following: 

(a)  Name  and  address  of  the 
contractor. 

(b)  Description  of  work  and  services. 

(c)  Date  original  request  was  approved 
and  indicate  approving  official. 

(d)  Letter  contract  number  and  date 
issued. 

(e)  Complete  justification  as  to  why 
the  letter  contract  cannot  be  definitized 
at  this  time. 

(f)  Complete  justification  as  to  why 
the  level  of  funding  must  be  increased. 

(g)  Complete  justification  as  to  why 
the  period  of  effectiveness  is  increased 
beyond  180  days,  if  applicable. 

(h)  If  the  funding  of  the  letter  contract 
is  to  be  increased  to  more  than  50 
percent  of  the  estimated  cost  of  the 
acquisition,  the  information  required  by 
316.603-70(j)  must  be  included. 

Subpart  316.7— Agreements 

316.770    Unauthorized  types  Of 
agreements. 

316.770-1     Letters  of  Intent 

A  letter  of  intent  is  an  informal 
unauthorized  agreement  between  the 
Government  and  a  prospective 
contractor  which  indicates  that  products 
or  services  will  be  produced  after 
completion  of  funding  and/or  other 
contractual  formalities.  Letters  of  intent 
are  often  solicited  by  prospective 
contractors  or  may  be  originated  by 
Government  personnel.  Letters  of  intent 
are  not  authorized  by  the  FAR  and  are 
prohibited  for  use  by  Department 
personnel. 

316.770-2    IMemorandums  of 
understanding. 

A  "memorandum  of  understanding" 
is  an  unauthorized  agreement,  usually 
drafted  during  the  coiuse  of 
negotiations,  to  modify  mandatory  FAR 
and  HHSAR  provisions  in  such  a 
manner  as  to  make  them  more 
acceptable  to  a  prospective  contractor.  It 
may  be  used  to  bind  the  contracting 
officer  in  attempting  to  exercise  rights 
given  the  Government  under  the 
contract,  or  may  contain  other  matters 
directly  contrary  to  the  language  of  the 
solicitation  or  prospective  contractual 
document.  Use  of  memorandums  of 
understanding  is  not  authorized.  Any 
change  in  a  solicitation  or  contract  shall 
be  made  by  amendment  or  modification 
to  that  document.  When  a  change  to  a 
prescribed  contract  clause  is  considered 
necessary,  a  deviation  shall  be 
requested. 


PART  317— SPECIAL  CONTRACTING 
METHODS 

Subpart  317.2— Options 

Sec. 

317.201    Definition. 

Subpart  317.71 — Supply  and  Service 
Acquisitions  Under  the  Government 
Employees  Training  Act 

317.7100  Scope  of  subpart. 

317.7101  Applicable  regulations. 

317.7102  Acquisition  of  training. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  317.2 — Options 
317.201    Definitions. 

An  option  must: 

(a)  Identify  the  supplies  or  services  as 
a  discrete  option  quantity  in  addition  to 
the  basic  quantity  of  supplies  or  services 
to  be  delivered  under  the  initial  contract 
award; 

(b)  Establish  a  price  or  specify  a 
method  of  calculation  which  will  make 
the  price  certain; 

(c)  Be  agreed  to  and  included  in  the 
initial  contract  award;  and 

(d)  Permit  the  Government  the  right  to 
exercise  the  option  unilaterally. 

Subpart  317.71— Supply  and  Service 
Acquisitions  Under  the  Government 
Employees  Training  Act 

317.7100  Scope  of  subpart 

This  subpart  provides  alternate 
methods  for  obtaining  training  under 
the  Government  Employees  Training 
Act  (GETA),  5  U.S.C.  Chapter  41. 

317.7101  Applicable  regulations. 

Basic  policy,  standards,  and 
delegations  of  authority  to  approve 
training  are  contained  in  HHS  Personnel 
Manual  Instruction  410-1. 

31 7.71 02  AcquisHion  of  training. 

(a)  Off-the-shelf  training,  whether  for 
individuals  or  for  groups  of  employees, 
shall  be  acquired  under  the  GETA  by 
officials  delegated  authority  in  HHS 
Transmittal  95.5,  Personnel  Manual  (3/ 
30/95). 

(b)  Training  must  be  acquired  through 
the  contracting  office  if  there  are  costs 
for  training  course  development  or  for 
modification  of  off-the-shelf  training 
courses. 

PART  319— SMALL  BUSINESS 
PROGRAMS 

Subpart  319.2— Policies 

Sec. 

319.201    General  policy. 
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Subpart  319.5— Set-Asides  for  Small 
Business 

319.501    General. 

319.505  Rejecting  Small  Business 
Administration  recommendations. 

319.506  Withdrawing  or  modifying  set- 
asides. 

Subpart  319.7— Subcontractlrtg  with  Small 
Business,  Small  Disadvantaged  Business 
and  Women-Owned  Small  Business 
Concerns 

319.705    Responsibilities  of  the  contracting 
officer  under  the  subcontracting 
assistance  program. 

319.705-5    Awards  involving  subcontracting 
plans. 
Authority:  5  U.S.C.  301;  40  U.S.C  486(c). 

Subpart  319.2— Policies 

319.201    General  policy. 

(b)  The  functional  management 
responsibilities  for  the  Department's 
small,  small  disadvantaged,  and 
women-owned  small  business  programs 
are  delegated  to  the  Director  of  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU). 

(d)  The  Head  of  each  OPDIV  shall 
appoint  a  qualified  full-time  small 
business  specialist  (SBS)  in  the 
following  activities:  Administration  for 
Children  and  Famihes  (ACF),  Health 
Care  Financing  Administration  (HCFA), 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
Food  and  Drug  Administration  (FDA), 
Health  Resources  and  Services 
Administration  (HRSA),  Indian  Health 
Service  (IHS),  National  Institutes  of 
Health  (NIH),  Centers  for  Disease 
Control  and  Prevention  (CDCP),  and 
Program  Support  Center  (PSC).  A  SBS 
shall  also  be  appointed  for  the  Office  of 
the  Secretary  (OS).  As  deemed 
necessary,  additional  small  business 
specialists  may  be  appointed  in  larger 
contracting  activities. 

(1)  When  the  volume  of  contracting 
does  not  warrant  assignment  of  a  full- 
time  SBS,  an  individual  shall  be 
appointed  as  the  specialist  on  a  part- 
time  basis.  The  responsibilities  of  this 
assignment  shall  t^e  precedence  over 
other  responsibilities.  The  specialist 
shall  be  responsible  directly  to  the 
appointing  authority  and  shall  be  at  an 
organizational  level  outside  the  direct 
acquisition  chain  of  command,  i.e., 
should  report  directly  to  the  head  of  the 
contracting  activity  (HCA),  where 
appropriate. 

(2)  The  Director,  OSDBU  will  exercise 
functional  management  authority  over 
small  business  specialists  regarding 
small,  small  disadvantaged,  and 
women-owned  small  business  programs. 
Appointments  of  SBS's  shall  only  be 
made  after  consultation  with  the 


Director,  OSDBU.  A  copy  of  each 
appointment  and  termination  of 
appointment  of  specialists  shall  be 
forwarded  to  the  Director,  OSDBU. 

Subpart  319.5 — Set-Asides  for  Small 
Business 

319.501    General. 

(c)  Prior  to  the  contracting  officer's 
review,  the  SBS  shall  review  each 
proposed  acquisition  to  determine  the 
feasibility  of  recommending  a  small 
business  set-aside.  The  SBS's 
recommendation  shall  be  entered  on 
Form  HHS-653,  Small  Business  Set 
Aside  Review  Form,  with  the  reasons 
for  the  type  of  set-aside  recommended, 
or  the  reasons  for  not  recommending  a 
set-aside,  and  provided  to  the 
contracting  officer.  Upon  receipt  of  the 
Form  HHS-653,  the  contracting  officer 
shall  promptly  concur  or  nonconcur 
with  the  SBS's  recommendation.  The 
contracting  officer  will  make  the  final 
determination  as  to  whether  the 
proposed  acquisition  will  be  set-aside  or 
not.  If  the  contracting  officer  approves 
the  SBS's  set-aside  recommendation,  the 
proposed  acquisition  will  be  set-aside  as 
specified.  However,  if  the  contracting 
officer  disapproves  the  SBS's  set-aside 
recommendation,  the  reasons  must  be 
documented  on  the  Form  HHS-653,  and 
the  form  signed.  (See  319.505  for 
options  available  to  the  SBS  regarding 
the  contracting  officer's  disapproval  of  a 
set-aside  recommendation.)  In  all  cases, 
the  completed  Form  HHS-653  is  to  be 
retained  by  the  contracting  officer  and 
placed  in  the  contract  file. 

319.505    Rejecting  Small  Business 
Administration  recommendations. 

(a)  If  the  contracting  officer  rejects  the 
SBS's  recommendation  for  a  set-aside 
and  an  SBA  procurement  center 
representative  (PCR)  is  not  assigned  or 
available,  the  SBS  may  appeal,  in 
writing,  to  the  head  of  the  contracting 
activity  (HCA).  The  SBS  shall  provide 
the  HCA  all  the  pertinent  information 
concerning  the  set-aside  disagreement, 
and  the  HCA  shall  respond  in  writing 
within  seven  working  days.  The  HCA's 
decision  is  final  and  not  appealable.  The 
decision  by  the  HCA  shall  be  attached 
to  the  Form  HHS-653  and  placed  in  the 
contract  file.  After  receipt  of  a  final 
decision  by  the  HCA,  and  if  the  decision 
approves  the  action  of  the  contracting 
officer,  the  SBS  shall  forward,  for 
information  and  management  purposes, 
complete  documentation  of  the  case  to 
the  OSDBU  Director.  Documentation 
transmitted  shall  include,  as  a 
minimum,  a  copy  of  the  appeal 
memorandum  submitted  to  the  HCA,  a 
copy  of  the  IFB  or  RFP,  a  list  of 


proposed  sources,  a  copy  of  the  Form 
HHS-653  and  attachments  completed 
by  the  SBS  and  the  contracting  officer, 
a  copy  of  the  HCA's  decision,  and  all 
other  written  material  considered  by  the 
HCA  in  arriving  at  the  decision.  The 
SBS's  transmittal  memorandum  shall 
contain  an  affirmative  statement  that  the 
attachments  constitute  the  complete  file 
reviewed  and  considered  by  the  HCA  in 
making  the  final  decision.  If  an  SBA 
PCR  is  assigned  or  available  and  the 
SBS  refers  the  case  to  that  person,  the 
SBA  PCR  may  either  concur  with  the 
decision  of  the  contracting  officer  not  to 
set-aside  the  proposed  acquisition  or 
recommend  to  the  contracting  officer 
that  it  be  set-aside.  For  the  SBA  PCR  to 
make  a  comprehensive  review,  at  least 
the  following  should  be  provided  as 
attachments  to  the  Form  HHS-653:  the 
statement  of  work,  evaluation  criteria. 
Government  cost  estimate,  source  list 
including  size  of  firms,  and  a  copy  of 
any  justification  for  other  than  small 
business  considerations  that  may  be 
applicable.  Once  the  case  has  been 
referred  to  the  SBA  PCR,  no  further 
appeal  action  shall  be  taken  by  the  SBS. 
(Refer  to  FAR  19.505  for  the  procedures 
available  to  the  SBA  PCR  if  the 
contracting  officer  rejects  the  set-aside 
recommendation.) 

319.506    Withdrawing  or  modifying  set- 
asides. 

(d)  Immediately  upon  notice  fi-om  the 
contracting  officer,  the  SBS  shall 
provide  telephone  notification  regarding 
all  set-aside  withdrawals  to  the  OSDBU 
Director. 

Subpart  319.7 — Subcontracting  with 
Small  Business,  Small  Disadvantaged 
Business  and  Women-Owned  Small 
Business  Concerns 

319.705  Responsibilities  of  the  contracting 
officer  under  the  subcontracting  assistance 
program. 

319.705-6    Awards  Involving 
subcontracting  plans. 

(a)(3)  The  SBA  PCR  shall  be  allowed 
a  period  of  one  to  five  working  days  to 
review  the  contract  award  package, 
depending  upon  the  circumstances  and 
complexity  of  the  individual 
acquisition. 

PART  323— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Subpart  323.70— Safety  and  Health 

Sec. 

323. 7000  Scope  of  subpart. 

323.7001  Policy. 

323.7002  Actions  required. 

Authority:  5  U.S.C.  301;  4U  U.S.C.  486(c). 


1370 


Federal  Register /Vol.  64,  No.  5 /Friday,  January  8,  1999 /Proposed  Rules 


SubfMirt  329.70— Safety  and  Health 

323.7000    S^ope  of  subpart 

This  subpart  prescribes  the  use  of  a 
safety  and  health  clause  in  contracts 
involving  hazardous  materials  or 
operations,  and  provides  procedures  for 
administering  safety  and  health 
provisions. 


323.7001 


^Icy. 


Various  statutes  and  regulations  (e.g. 
Walsh-Healv  Act;  Service  Contract  Act) 
require  adherence  to  minimum  safety 
and  health  Standards  by  contractors 
engaged  in  potentially  hazardous  work. 
The  guidant:e  contained  in  FAR  Subpart 
23.3  shall  be  used  for  hazardous 
materials  asi  the  primary  reference. 
When  the  guidance  is  judged 
insufficient  or  does  not  meet  the  safety 
and  health  i  ituation  in  the  instant 
acquisition,  this  subpart  shall  be 
followed. 

323.7002    Actions  required. 

(a)  Contr(k:ting  activities.  Contracting 
activities  shall  use  the  clause  set  forth 
in  352.223-70,  or  a  clause  reading 
substantially  the  same,  in  prospective 
contracts  and  subcontracts  involving 
hazardous  i|)aterials  or  operations  for 
the  foUowiitg: 

(1)  Services  or  products; 

(2)  Reseai  :h,  development,  or  test 
projects; 

(3)  Transportation  of  hazardous 
materials;  aiid 

(4)  Constniction,  including 
constructioii  of  facilities  on  the 
contractor'sjpremises. 

(b)  Safetyjofficers.  OPDIV  safety 
officers  shafi  advise  and  assist  initiators 
of  acqmsition  requests  and  contracting 
officers  in: 

(1)  Detprmining  whether  safety  and 
health  provisions  should  be  included  in 
a  prospective  contract; 

(2)  Evaluating  a  prospective 
contractor's Isafety  and  health  programs; 
and  I 

(3)  Conducting  post-award  reviews 
and  surveill^ce  to  the  extent  deemed 
necessary. 

(c)  Initiators.  Initiators  of  acquisition 
requests  for  items  described  in 
paragraph  (a)  of  this  section  shall: 

(1)  Durina  the  preparation  of  a  request 
for  contract! and  in  the  solicitation, 
ensure  that  hazardous  materials  and 
operations  tp  be  used  in  the 
performance  of  the  contract  are  clearly 
identified;  atid 

(2)  During  the  period  of  performance: 
(i)  Apprise  the  contracting  office  of 

any  nonconipliance  with  safety  and 
health  provisions  identified  in  the 
contract;  an( 


(ii)  Cooperate  with  the  safety  officer 
in  conducting  review  and  surveillance 
activities. 

PART  324— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

Subpart  324.1— Protection  of  Irtdividuai 
Privacy 

Sec. 
324.100 
324.102 
324.103 


Scope  of  subpart 

General. 

Procedures. 


Subpart  324.2— Freedom  of  Information  Act 

324.202     Policy. 

Subpart  324.70— Confidentiality  of 
information 

324.7001  General. 

324.7002  Policy. 

324.7003  Applicability. 

324.7004  Required  clause. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  324.1— Protection  of  Individual 
Privacy 

324. 1 00    Scope  of  subpart 

This  subpart  implements  45  CFR  Part 
5b,  Privacy  Act  Regulations,  and  FAR 
Subpart  24.1,  Protection  of  Individual 
Privacy,  which  implements  the  Privacy 
Act  of  1974  (Pub.  L.  93-579,  December 
31,  1974;  5  U.S.C.  552a)  and  OMB 
Circular  No.  A-108,  July  9,  1975. 

324.102    General. 

(a)  It  is  the  Department's  policy  to 
protect  the  privacy  of  individuals  to  the 
maximum  possible  extent  while 
permitting  the  exchange  of  records 
required  to  fulfill  the  Department's 
administrative  and  program 
responsibilities  and  its  responsibilities 
for  disclosing  records  to  which  the 
general  public  is  entitled  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  The  Privacy  Act  of  1974  and  the 
Department's  implementation  under  45 
CFR  Part  5b  apply  "when  an  agency 
provides  by  a  contract  for  the  operation 
by  or  on  behalf  of  the  agency  of  a  system 
of  records  to  accomplish  any  agency 
function*  *  *"  The  key  factor  is 
whether  a  departmental  function  is 
involved.  Therefore,  the  Privacy  Act 
requirements  apply  to  a  departmental 
contract  when,  imder  the  contract,  the 
contractor  must  maintain  or  operate  a 
system  of  records  to  accomplish  a 
departmental  function. 

le)  The  program  official,  and,  as 
necessary,  the  official  designated  as  the 
activity's  Privacy  Act  Coordinator  and 
the  Office  of  General  Counsel,  shall 
determine  the  applicability  of  the  Act  to 
each  proposed  acquisition.  The  program 
official  is  required  to  include  a 
statement  in  the  request  for  contract 
indicating  whether  the  Privacy  Act  is  or 


is  not  applicable  to  the  proposed 
acquisition. 

(f)  Whenever  the  contracting  officer  is 
informed  that  the  Privacy  Act  is  not 
applicable,  but  the  resultant  contract 
will  involve  the  collection  of 
individually  identifiable  personal  data 
by  the  contractor,  the  contracting  officer 
shall  include  provisions  to  protect  the 
confidentiality  of  the  records  and  the 
privacy  of  individuals  identified  in  the 
records  (see  Subpart  324.70). 

324.103    Procedures. 

(a)  All  requests  for  contract  shall  be 
reviewed  by  the  contracting  officer  to 
determine  whether  the  Privacy  Act 
requirements  are  applicable.  If 
applicable,  the  contracting  officer  shall 
include  the  solicitation  notification  and 
contract  clause  required  by  FAR  24.104 
in  the  solicitation,  and  the  contract 
clause  in  the  resultant  contract.  In 
addition,  the  contracting  officer  shall 
ensure  that  the  sohcitation  notification, 
contract  clause,  and  other  pertinent 
information  specified  in  this  subpart  are 
included  in  any  contract  modification 
which  results  in  the  Privacy  Act 
requirements  becoming  applicable  to  a 
contract. 

(b)(1)  The  contracting  officer  shall 
identify  the  system(s)  of  records  on 
individuals  in  solicitations,  contracts, 
and  contract  modifications  to  which  the 
Privacy  Act  and  the  implementing 
regulations  are  applicable. 

12)  The  contracting  officer  shall 
include  a  statement  in  the  contract 
notifying  the  contractor  that  the 
contractor  and  its  employees  are  subject 
to  criminal  penalties  for  violations  of 
the  Act  (5  U.S.C.  552a(i))  to  the  same 
extent  as  employees  of  the  Department. 
The  statement  shall  require  that  the 
contractor  assure  that  each  contractor 
employee  knows  the  prescribed  rules  of 
conduct,  and  each  contractor  employee 
is  aware  that  he/she  can  be  subjected  to 
criminal  penalties  for  violations  of  the 
Act.  The  contracting  officer  shall 
provide  the  contractor  with  a  copy  of 
the  rules  of  conduct  and  other 
requirements  set  forth  in  45  CFR  5b. 

(c)  The  contracting  officer  shall 
include  in  the  contract  the  disposition 
to  be  made  of  the  system(s)  of  records 
on  individuals  upon  completion  of 
performance  of  the  contract.  For 
example,  the  contract  may  require  the 
contractor  to  completely  destroy  the 
records,  to  remove  personal  identifiers, 
to  turn  the  records  over  to  the 
Department,  or  to  keep  the  records  but 
take  certain  measures  to  keep  the 
records  confidential  and  protect  the 
individuals'  privacy. 

(d)  Whenever  an  acquisition  is 
determined  to  be  subject  to  the  Privacy 
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Act  requirements,  a  "system  notice," 
prepared  by  the  program  official  and 
describing  the  Department's  intent  to 
establish  a  new  system  of  records  on 
individuals,  to  make  modifications  to  an 
existing  system,  or  to  disclose 
information  in  regard  to  an  existing 
system,  is  required  to  be  published  in 
the  Federal  Register.  A  copy  of  the 
"system  notice"  shall  be  attached  to  the 
request  for  contract  or  purchase  request. 
If  a  "system  notice"  is  not  attached,  the 
contracting  officer  shall  inquire  about 
its  status  and  shall  obtain  a  copy  from 
the  program  official  for  inclusion  in  the 
contract  file.  If  a  "system  notice"  has 
not  been  published  in  the  Federal 
Register,  the  contracting  officer  may 
proceed  with  the  acquisition  but  shall 
not  award  the  contract  until  the  "system 
notice"  is  published,  and  publication  is 
verified  by  the  contracting  officer. 

Subpart  324.2— Freedom  of 
Information  Act 

324.202    Policy. 

(a)  The  Department's  regulation 
implementing  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552,  as 
amended,  is  set  forth  in  45  CFR  Part  5. 

(b)  The  contracting  officer,  upon 
receiving  a  FOIA  request,  shall  follow 
Department  and  operating  division 
procedures.  As  necessary,  actions 
should  be  coordinated  with  the 
cognizant  Freedom  of  Information  (FOI) 
Officer  and  the  Business  and 
Administrative  Law  Division  of  th^ 
Office  of  General  Counsel.  The 
contracting  officer  must  remember  that 
only  the  FOI  Officer  has  the  authority  to 
release  or  deny  release  of  records.  While 
the  contracting  officer  should  be 
familiar  with  the  entire  FOIA  regulation 
in  45  CFR  Part  5,  particular  attention 
should  be  focused  on  sections  5.65  and 
5.66;  also  of  interest  are  sections  5.32, 
5.33,  and  5.35. 

Subpart  324.70 — Confidentiality  of 
Information 

324.7001    General. 

In  performance  of  certain  HHS 
contracts,  it  is  necessary  for  the 
contractor  to  generate  data,  or  be 
furnished  data  by  the  Government, 
which  is  about  individuals, 
organizations,  or  Federal  programs.  This 
subpart  and  the  accompanying  contract 
clause  require  contractors  to  prudently 
handle  disclosure  of  certain  types  of 
information  not  subject  to  the  Privacy 
Act  or  the  HHS  human  subject 
regulations  set  forth  in  45  CFR  Part  46. 
This  subpart  and  contract  clause 
address  the  kinds  of  data  to  be  generated 
by  the  contractor  and/ or  data  to  be 


furnished  by  the  Government  that  are 
considered  confidential  and  how  it 
should  be  treated. 

324.7002  Policy. 

It  is  the  policy  of  HHS  to  protect 
personal  interests  of  individuals, 
corporate  interests  of  non-governmental 
organizations,  and  the  capacity  of  the 
Government  to  provide  public  services 
when  information  from  or  about 
individuals,  organizations,  or  Federal 
agencies  is  provided  to  or  obtained  by 
contractors  in  performance  of  HHS 
contracts.  This  protection  depends  on 
the  contractor's  recognition  and  proper 
handling  of  the  information.  As  a  result, 
the  "Confidentiality  of  Information" 
contract  clause  was  developed. 

324.7003  Applicability. 

(a)  The  "Confidentiality  of 
Information"  clause,  set  forth  in 
352.224-70,  should  be  used  in 
solicitations  and  resultant  contracts 
whenever  the  need  exists  to  keep 
information  confidential.  Examples  of 
situations  where  the  clause  may  be 
appropriate  include: 

11)  Studies  performed  by  the 
contractor  which  generate  information 
or  involve  Government-furnished 
information  that  is  personally 
identifiable,  such  as  medical  records, 
vital  statistics,  surveys,  and 
questionnaires; 

(2)  Contracts  which  involve  the  use  of 
salary  structures,  wage  schedules, 
proprietary  plans  or  processes,  or 
confidential  financial  information  of 
organizations  other  than  the 
contractor's;  and 

(3)  Studies  or  research  which  may 
result  in  preliminary  or  invalidated 
findings  which,  upon  disclosure  to  the 
public,  might  create  erroneous 
conclusions  which,  if  acted  upon,  could 
threaten  public  health  or  safety. 

(b)  With  regard  to  protecting 
individuals,  this  subpart  and  contract 
clause  are  not  meant  to  regulate  or 
control  the  method  of  selecting  subjects 
and  performing  studies  or  experiments 
involving  them.  These  matters  are  dealt 
with  in  the  HHS  regulation  entitled 
"Protection  of  Human  Subjects,"  45  CFR 
Part  46.  If  a  system  of  records  under 
contract,  or  portions  thereof,  is 
determined  to  be  subject  to  the 
requirements  of  the  Privacy  Act,  in 
accordance  with  FAR  24.1  and  324.1 
and  Title  45  CFR  Part  5b,  the  procedures 
cited  in  those  references  are  applicable 
and  the  Privacy  Act  contract  clause 
shall  be  included  in  the  contract.  If  the 
contract  also  involves  confidential 
information,  as  described  herein,  which 
is  not  subject  to  the  Privacy  Act,  the 
contract  shall  include  the 


"Confidentiality  of  Information"  clause 
in  addition  to  the  Privacy  Act  clause. 

324.7004    Required  clause. 

The  clause  set  forth  in  352.224-70 
shall  be  included  in  any  RFP  and 
resultant  contract(s)  where  it  has  been 
determined  that  confidentiality  of 
information  provisions  may  apply.  Any 
RFP  announcing  the  intent  to  include 
this  clause  in  any  resultant  contract(s) 
shall  indicate,  as  specifically  as 
possible,  the  types  of  data  which  would 
be  covered  and  requirements  for 
handling  the  data. 

PART  325— FOREIGN  ACQUISITION 

Subpart  325.1 — Buy  American  Act — 
Supplies 

Sec. 

325.102     Policy. 

325.108  Excepted  articles,  materials,  and 
supplies. 

Subpart  325.3 — Balance  of  Payments 
Program 

325.302    Policy. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  325.1— Buy  American  Act- 
Supplies 

325.102    Policy. 

(b)  The  head  of  the  contracting 
activity  (not  delegable)  shall  make  the 
determinations  required  by  FAR 
25.102(a)(1)  through  (5)  and 
25.102(b)(2). 

325.109  Excepted  articles,  materials,  and 
supplies. 

(b)  Articles,  materials,  and  supplies 
not  listed  in  FAR  25.108(d)  may  be 
excepted  only  after  a  written 
determination  has  been  made  by  the 
head  of  the  contracting  activity  (not 
delegable).  These  determinations  are 
required  only  in  instances  where  it  has 
been  determined  that  only  suppliers  of 
foreign  source  end  items  shall  be 
solicited.  However,  approvals  and 
determinations  covering  individual 
acquisitions  in  the  following  categories 
may  be  made  by  the  contracting  officer: 

(1)  Acquisition  of  spare  and 
replacement  parts  for  foreign 
manufactured  items,  if  the  acquisition 
must  be  restricted  to  the  original 
manufacturer  or  its  supplier;  and 

(2)  Acquisition  of  foreign  drugs  when 
it  has  been  determined,  in  writing,  by 
the  responsible  program  official,  that 
only  the  requested  foreign  drug  will 
fulfill  the  requirement. 
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Subpart  329.3— Balance  of  Payments 
Program 


325.302    Polcy 

All  detenu 
25.302  shall 
contracting 


inations  addressed  in  FAR 
be  made  by  the  head  of  the 
activity  (not  delegable). 


PART  328-«ONDS  AND  INSURANCE 
Subpart  328.) — Insurance    . 

328.301     Pol:  cy. 

328.311    Solcitation  provision  and  contract 

clause  on  liability  insurance  under  cost- 

reimburs(  iment  contracts. 
328.311-2    i^gency  solicitation  provisions 

and  conti  act  clauses. 
Authority: !  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  32Si3 — Insurarice 


328.301 


Policy. 


It  is  Depaiiment  policy  to  limit  the 
Government's  reimbursement  of  its 
contractors'  liability  to  third  persons  for 
claims  not  covered  by  insurance  in  cost- 
reimbursemf  nt  contracts  to  the 
Limitations  bf  Funds  or  Limitation  of 
Cost  clause  of  the  contract.  In  addition, 
the  amount  ^f  the  Government's 
reimbursement  will  be  limited  to  final 
judgments  or  settlements  approved  in 
writing  by  tl^e  Government. 

328.31 1    Solteltation  provision  and 
contract  claute  on  liability  insurance  under 
cost-re<mbur9ement  contracts. 

328.311-2    Agency  solicitation  provisions 
and  contract  Clauses. 

The  contracting  officer  shall  insert  the 
clause  at  352.228-7,  Insurance — 
Liability  to  Third  Persons,  in  all 
solicitations  and  resulting  cost- 
reimbursem(  nt  contracts,  in  lieu  of  the 
clause  at  FA|l  52.228-7  required  by  FAR 
28.31: 


ie  at  FAR : 
ll-l.     1 


PART  330-COST  ACCOUNTING 
STANDARDS 


Subpart  330.2— CAS  Program  Requirements 

oOC> 

330.201    Con  ract 
330.201-5    Wa 
Authority:  5  I 


requirements, 
iver. 

U.S.C.  301:  40  U.S.C.  486(c). 


Subpart  330^— CAS  Program 
Requirements 

330.201    Contract  requirements. 

330.201-6    \M|Biver. 

(c)  The  reduirements  of  FAR  30.201- 
5  shall  be  exercised  by  the  Director, 
Office  of  Acquisition  Management 
(DOAM).  Requests  for  waivers  shall  be 
forwarded  through  normal  acquisition 
channels  to  the  DOAM. 


PART  332— CONTRACT  FINANCING 

Subpart  332.4 — Advance  Payments 

Sec. 

332.402  General. 

332.403  Applicability. 
332.407  Interest. 

332.409    Contracting  officer  action. 
332.409-1     Recommendation  for  approval. 

Subpart  332.5— Progress  Payments  Based 
oncost 

332.501    General. 

332.501-2    Unusual  progress  payments. 

Subpart  332.7— Contract  Funding 

332.702  Policy. 

332.703  Contract  funding  requirements. 
332.703-1    General. 

332.704  Limitations  of  cost  or  funds. 

332.705  Contract  clauses. 

332.705-2    Clauses  for  limitation  of  costs  or 
funds. 

Subpart  332.9— Prompt  Payment 

332.902    Definitions. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  332.4 — Advance  Payments 

332.402  General. 

(e)  The  determination  that  the  making 
of  an  advance  payment  is  in  the  public 
interest  (see  FAR  32.402(c)(l)(iii)(A)) 
shall  be  made  by  the  respective  chief  of 
the  contracting  office  (CCO)  (not 
delegable). 

332.403  Applicability. 

All  contracts  for  research  work  with 
educational  institutions  located  in  the 
United  States  shall  provide  for  financing 
by  use  of  advance  payments,  in 
reasonable  amounts,  unless  otherwise 
prohibited  by  law. 

332.407    Interest 

(d)  The  HCA  (not  delegable)  is 
authorized  to  make  the  determinations 
in  FAR  32.407(d)  and  as  follows.  In 
addition  to  the  interest-free  advance 
payments  for  the  types  of  contracts 
listed  in  FAR  32.407(d),  advance 
payments  without  interest  may  be 
approved  for  nonprofit  contracts  which 
are  without  fee  with  educational 
institutions  and  other  nonprofit 
organizations,  whether  public  or 
private,  which  are  for  the  performance 
of  work  involving  health  services, 
educational  programs,  or  social  service 
programs,  including,  but  not  limited  to, 
proQ^ms  such  as: 

(1)  Community  health  representative 
services  for  an  Indian  Tribe  or  Band; 

(2)  Narcotic  addict  rehabilitative 
services; 

(3)  Comprehensive  health  care  service 
program  for  Model  Neighborhood 
programs; 

(4)  Planning  and  development  of 
health  maintenance  organizations; 


(5)  Dissemination  of  information 
derived  from  educational  research; 

(6)  Surveys  or  demonstrations  in  the 
Held  of  education; 

(7)  Producing  or  distributing 
educational  media  for  handicapped 
persons  including  captioned  films  for 
the  hearing  impaired; 

(8)  Operation  of  language  or  area 
centers; 

(9)  Conduct  of  biomedical  research 
and  support  services; 

(10)  Research  surveys  or 
demonstrations  involving  the  training 
and  placement  of  health  manpower  and 
health  professionals,  and  dissemination 
of  related  information;  and 

(11)  Surveys  or  demonstrations  in  the 
field  of  social  service. 

332.409    Contracting  officer  action. 

332.409-1    Recommendation  for  approval. 

The  information  in  FAR  32.409-1  (or 
FAR  32.409-2)  shall  be  transmitted  to 
the  HCA  in  the  form  of  a  briefing 
memorandum. 

Subpart  332.5— Progress  Payments 
Based  on  Cost 

332.501    General. 

332.501-2    Unusual  progress  payments. 

(a)(3)  The  approval  of  an  unusual 
progress  payment  shall  be  made  by  the 
head  of  the  contracting  activity  (HCA) 
(not  delegable). 

Subpart  332.7 — Contract  Funding 

332.702    Policy. 

An  incrementally  funded  contract  is  a 
contract  in  which  the  total  work  effort 
is  to  be  performed  over  multiple  time 
periods  and  funds  are  allotted  to  cover 
discernible  phases  or  increments  of 
performance. 

(a)  Incremental  funding  may  be 
applied  to  cost-reimbursement  type 
contracts  for  the  acquisition  of  research 
and  development  and  other  types  of 
nonpersonal,  nonseverable  services.  It 
shall  not  be  applied  to  contracts  for 
construction  services,  architect-engineer 
services,  or  severable  services. 
Incremental  funding  allows 
nonseverable  cost-reimbursement 
contracts,  awarded  for  more  than  one 
year,  to  be  funded  from  succeeding 
fiscal  years. 

(b)  It  is  departmental  policy  that 
contracts  for  projects  of  multiple  year 
duration  be  fully  funded,  whenever 
possible,  to  cover  the  entire  project. 
However,  incrementally  funded 
contracts  may  be  used  when: 

(1)  A  project,  which  is  part  of  an 
approved  program,  is  anticipated  to  be 
of  multiple  year  diu-ation,  but  funds  are 
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not  currently  available  to  cover  the 
entire  project; 

(2)  The  project  represents  a  vaUd  need 
for  the  fiscal  year  in  which  the  contract 
is  awarded  and  of  the  succeeding  fiscal 
years  of  the  project's  duration,  during 
which  additional  funds  may  be 
obligated  by  increasing  the  allotment  to 
the  contract; 

(3)  The  project  is  so  significant  to  the 
approved  program  that  there  is 
reasonable  assurance  that  it  will 
command  a  high  priority  for  proposed 
appropriations  to  cover  the  entire 
multiple  year  duration;  and 

(4)  The  statement  of  work  is  specific 
and  is  defined  by  separate  phases  or 
increments  so  that,  at  the  completion  of 
each,  progress  can  be  effectively 
measured. 

332.703    Contract  funding  requirements. 

332.703-1    General. 

(b)  The  following  general  guidelines 
are  applicable  to  incrementally  funded 
contracts: 

(1)  The  estimated  total  cost  of  the 
project  (all  planned  phases  or 
increments)  is  to  be  taken  into 
consideration  when  determining  the 
requirements  which  must  be  met  before 
entering  into  the  contract;  i.e., 
justification  for  noncompetitive 
acquisition,  approval  or  award,  etc. 

(2)  The  RFP  and  resultant  contract  are 
to  include  a  statement  of  work  which 
describes  the  total  project  covering  the 
proposed  multiple  year  period  of 
performance  and  indicating  timetables 
consistent  with  planned  phases  or 
increments  and  corresponding 
allotments  of  funds. 

(3)  Offerors  will  be  expected  to 
respond  to  RFPs  with  technical  and  cost 
proposals  for  the  entire  project 
indicating  distinct  break-outs  of  the 
planned  phases  or  increments,  and  the 
multiple  year  period  of  performance. 

(4)  Negotiations  will  be  conducted 
based  upon  the  total  project,  including 
all  planned  phases  or  increments,  and 
the  multiple  year  period  of  performance. 

(5)  Sufficient  funds  must  be  obligated 
under  the  basic  contract  to  cover  no  less 
than  the  first  year  of  performance, 
unless  the  contracting  officer 
determines  it  is  advantageous  to  the 
Government  to  fund  the  contract  for  a 
lesser  period.  In  that  event,  the 
contracting  officer  shall  ensure  that  the 
obligated  hinds  are  sufficient  to  cover  a 
complete  phase  or  increment  of 
performance  representing  a  material  and 
measurable  part  of  the  total  project,  and 
the  contract  period  shall  be  reduced 
accordingly. 

(6)  Because  of  the  magnitude  of  the 
scope  of  work  and  multiple  year  period 


of  performance  under  an  incrementally 
funded  contract,  there  is  a  critical  need 
for  careful  program  planning.  Program 
plarming  must  provide  for  appropriate 
surveillance  of  the  contractor's 
performance  and  adequate  controls  to 
ensure  that  projected  funding  will  not 
impinge  on  the  program  office's  ability 
to  support,  within  anticipated 
appropriations,  other  equally  important 
contract  or  grant  programs. 

(7)  An  incrementally  funded  contract 
must  contain  precise  requirements  for 
progress  reports  to  enable  the  project 
officer  to  effectively  monitor  the 
contract.  The  project  officer  should  be 
required  to  prepare  periodic 
performance  evaluation  reports  to 
facilitate  the  program  office's  ultimate 
decision  to  allot  additional  funds  under 
the  contract. 

332.704  Limitation  of  cost  or  funds. 
For  detailed  instruction  regarding 

administrative  actions  in  connection 
with  anticipated  cost  overruns,  see 
Subpart  342.71. 

332.705  Contract  ciauses. 

332.705-2    Clauses  for  limitation  of  costs 
or  funds. 

(c)(1)  When  using  the  Limitation  of 
Funds  clause  (FAR  52.232-22)  in  the 
solicitation  and  resultant  incrementally 
funded  contract,  the  contracting  officer 
shall  insert  the  following  legend 
between  the  clause  title  and  the  clause 
text: 

(This  clause  supersedes  the  Limitation  of 
Cost  clause  found  in  the  General  Provisions 
of  this  contract) 

(2)  The  contracting  officer  shall  also 
include  a  clause  reading  substantially  as 
that  shown  in  352.232-74  in  the  Special 
Provisions  of  the  resultant 
incrementally  funded  contract. 

(3)  The  request  for  proposals  must 
inform  prospective  offerors  of  the 
Department's  intention  to  enter  into  an 
incrementally  funded  contract. 
Therefore,  the  contracting  officer  shall 
include  the  provision  at  352.232-75  in 
the  request  for  proposals  whenever  the 
use  of  incremental  funding  is 
contemplated. 

Subpart  332.9— Prompt  Payment 

332.902    Definitions. 

Fiscal  office  means  the  office 
responsible  for:  determining  whether 
interest  penalties  are  due  a  contractor 
and,  if  so,  the  amount;  determining 
whether  an  invoice  offers  a  financially 
advantageous  discount;  maintaining 
records  for  and  submission  of  prompt 
payment  reports  to  the  Deputy  Assistant 
Secretary.  Finance  (DASF),  ASMB,  OS; 


and  processing  payments  to  the 
Treasury  Department  to  allow  for 
payment  to  a  contractor  when  due.  The 
fiscal  office  shall  fulfill  the  roles  of  the 
"designated  billing  office"  and  the 
"designated  payment  office." 

PART  333— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  333.1— Protests 

Sec. 

333.102  General. 

333.103  Protests  to  the  agency. 

333.104  Protests  to  GAO. 

Subpart  333.2 — Disputes  and  Appeals 

333.203    Applicability. 

333.209    Suspected  firaudulent  claims. 

333.211  Contracting  officer's  decision. 

333.212  Contracting  officer's  duties  upon 
appeal. 

333.212-70    Formats. 

333.213  Obligation  to  continue 
performance. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  333.1— Protests 

333.102    Qenerai. 

(a)  Contracting  officers  shall  consider 
all  protests  or  objections  regarding  the 
award  of  a  contract,  whether  submitted 
before  or  after  award,  provided  the 
protests  are  filed  in  a  timely  maimer  and 
are  submitted  by  interested  parties.  To 
be  considered  timely,  protests  based  on 
alleged  improprieties  in  any  type  of 
solicitation  which  are  apparent  before 
bid  opening  or  the  closing  date  for 
receipt  of  proposals  shall  be  filed  prior 
to  bid  opening  or  the  closing  date  for 
receipt  of  proposals.  In  the  case  of 
negotiated  acquisitions,  alleged 
improprieties  which  do  not  exist  in 
initial  solicitations,  but  which  are 
subsequently  incorporated  by 
amendment,  must  be  protested  not  later 
than  the  next  closing  date  for  receipt  of 
proposals  following  the  incorporation. 
In  other  cases,  protests  shall  be  filed  not 
later  than  ten  (10)  calendar  days  after 
the  basis  for  protest  is  known  or  should 
have  been  known,  whichever  is  earlier. 
Provided  a  protest  has  been  filed 
initially  with  the  contracting  officer,  any 
subsequent  protest  to  the  Secretary  or 
GAO  filed  within  ten  (10)  calendar  days 
of  notification  of  adverse  action  will  be 
considered.  Written  confirmation  of  all 
oral  protests  shall  be  requested  from 
protestants  and  must  be  timely  filed. 

(d)(1)  The  Office  of  Acquisition 
Management  (0AM)  has  been 
designated  as  the  headquarters  office  to 
serve  as  the  liaison  for  protests  lodged 
with  GAO.  Within  the  0AM,  the 
Departmental  Protest  Con'irol  Officer 
(DPCO)  has  been  designated  as  the 
individual  to  be  contacted  by  GAO. 
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■   (3)  Each  :ontracting  activity  shall 
designate  a  protest  control  officer  to 
serve  as  an  advisor  to  the  contracting 
officer  and  to  monitor  protests  from  the 
time  of  initial  notification  until  the 
protest  has  been  resolved.  The  protest 
control  officer  should  be  a  senior 
acquisition  specialist  in  the 
headquarters  acquisition  staff  office.  In 
addition,  contracting  activities  should 
designate  s  milar  officials  within  their 
principal  components  to  the  extent 
practicable  and  feasible.  A  copy  of  each 
appointment  and  termination  of 
appointmei  it  of  protest  control  officers 
shall  be  forwarded  to  the  Director, 
OAM. 

333. 1 03    Pri  >tests  to  th«  agency. 

(a)(2)  Th«i  contracting  officer  is 
authorized  to  make  the  determination, 
using  the  ciiteria  in  FAR  33.103(a),  to 
award  a  coi  itract  notwithstanding  the 
protest  afte  ■  obtaining  the  concurrence 
of  the  contracting  activity's  protest 
control  offii  :er  and  the  Office  of  General 
Council — Business  and  Administrative 
Law  Divisidn  (OGC-BAL).  If  the  protest 
has  been  lo  iged  with  the  Secretary,  is 
addressed  to  the  Secretary,  or  requests 
referral  to  tlie  Secretary,  approval  shall 
also  be  obtained  from  the  Director,  OAM 
before  making  the  award. 

(3)  The  cintracting  officer  shall 
require  wrinen  confirmation  of  any  oral 
protest.  To  pe  considered  timely,  the 
written  confirmation  must  be  filed  in 
accordance  with  the  applicable 
provisions  in  333.102(a).  In  the 
following  cases,  written  protests 
received  by  the  contracting  officer 
before  award  shall  be  forwarded, 
through  acquisition  channels,  to  the 
DPCO  for  processing.  Files  concerning 
these  protests  shall  be  submitted  in 
duplicate,  by  the  most  expeditious 
means,  marked  "IMMEDIATE 
ACTION— PROTEST  BEFORE 
AWARD",  ^d  contain  the 
documentation  referenced  in 
333.104(a)(i). 

(i)  The  prptestant  requests  referral  to 
the  Secretary  of  Health  and  Human 
Services;     | 

(ii)  The  protest  is  known  to  have  been 
lodged  witW  the  Comptroller  General  or 
the  Secretary ,  or  is  addressed  to  either; 
or  I 

(iii)  The  cpntracting  officer  entertains 
some  doubt  bs  to  the  proper  action 
regarding  thp  protest  or  believes  it  to  be 
in  the  best  interest  of  the  Government 
that  the  protest  be  considered  by  the 
Secretary  or  the  Comptroller  General. 
Otherwise,  protests  addressed  to  the 
contracting  officer  may  be  answered  by 
the  contract  ng  officer,  with  the 
concurrence  of  the  contracting  activity's 
protest  cont:  ol  officer  and  OCSl-BAL. 


(4)  Protests  received  after  award  shall 
be  treated  as  indicated  in  333.103(a)(3). 

333. 1 04    Protests  to  G  AO. 

(a)  General.  (3)  Protests  lodged  with 
GAO,  whether  before  or  after  award, 
shall  be  processed  by  the  DPCO.  Protest 
files  shall  be  prepared  by  the 
contracting  office  and  distributed  as 
follows:  two  copies  to  the  DPCO,  one 
copy  to  the  contracting  activity's  protest 
control  officer,  and  one  copy  to  OGC- 
BAL.  Files  shall  include  the  following 
documentation: 

(i)  The  contracting  officer's  statement 
of  facts  and  circumstances,  including  a 
discussion  of  the  merits  of  the  protest, 
and  conclusions  and  recommendations, 
including  documentary  evidence  on 
which  they  are  based. 

(ii)  A  copy  of  the  IFB  or  RFP. 

(iii)  A  copy  of  the  abstract  of  bids  or 
proposals. 

(iv)  A  copy  of  the  bid  or  proposal  of 
the  successful  offeror  to  whom  award 
has  been  made  or  is  proposed  to  be 
made. 

(v)  A  copy  of  the  bid  or  proposal  of 
the  protestant,  if  any. 

(vi)  The  current  status  of  award. 
When  award  has  been  made,  this  shall 
include  whether  performance  has 
commenced,  shipment  or  delivery  has 
been  made,  or  a  stop  work  order  has 
been  issued. 

(vii)  A  copy  of  any  mutual  agreement 
to  suspend  work  on  a  no-cost  basis, 
when  appropriate  (see  FAR 
33.104(c)(4)). 

(viii)  Copies  of  the  notice  of  protest 
given  offerors  and  other  parties  when 
the  notice  is  appropriate  (see  FAR 
33.104  (a)(4)). 

(ix)  A  copy  of  the  technical  evaluation 
report,  when  applicable,  and  a  copy  of 
each  evaluator's  rating  for  all  proposals. 

(x)  A  copy  of  the  negotiation 
memorandum,  when  applicable. 

(xi)  The  name  and  telephone  number 
of  the  person  in  the  contracting  office 
who  may  be  contacted  for  information 
relevant  to  the  protest. 

(xii)  A  copy  of  the  competitive  range 
memorandum,  and 

(xiii)  Any  dociunent  which  is  referred 
to  in  the  contracting  officer's  statement 
of  facts.  The  files  shall  be  assembled  in 
an  orderly  maimer  and  shall  include  an 
index  of  enclosures. 

(4)  The  contracting  officer  is 
responsible  for  making  the  necessary 
notifications  referenced  in  FAR  33.104 
(a)(4).  Copies  of  the  views  of  interested 
parties  submitted  in  response  to  the 
notification  shall  be  immediately 
provided  to  the  DPCO  upon  receipt  by 
the  contracting  officer. 

(5)  The  contracting  officer  shall 
furnish  the  protest  file  containing  the 


documentation  specified  in 
333.104(a)(3),  except  item  (a)(3)(i),  to 
the  DPCO  within  fourteen  (14)  calendar 
days  from  receipt  of  the  protest.  The 
contracting  officer  shall  provide  the 
documentation  required  by  item  (a)(3)(i) 
of  333.104  to  the  DPCO  within  twenty- 
one  (21)  calendar  days  from  receipt  of 
the  protest.  Since  the  statute  allows  only 
a  short  time  period  in  which  to  respond 
to  protests  lodged  with  GAO,  the 
contracting  officer  shall  handle  each 
protest  on  a  priority  basis.  The  DPCO 
shall  prepare  the  report  and  submit  it 
and  the  protest  file  to  GAO  in 
accordance  with  FAR  33.104(a)(5). 

(6)(i)  Take  DPCO  shall  take  the 
necessary  actions  specified  in  FAR 
33.104(a)(6)(i)  after  receiving  all  the 
documentation  required  by 
333.104(a)(3)  from  the  contracting 
officer. 

(ii)  Since  the  DPCO  will  furnish  the 
report  to  GAO,  the  protestor,  and  other 
interested  parties,  comments  on  the 
report  from  the  protestor  and  other 
interested  parties  will  be  requested  to  be 
sent  to  the  DPCO. 

(7)  The  Office  of  Acquisition 
Management  (OAM)  has  been 
designated  as  the  headquarters  office, 
and  the  DPCO  as  the  individual,  that 
GAO  should  contract  concerning  all 
protests  lodged  with  GAO. 

(b)  Protests  before  award.  (1)  To  make 
an  award  notwiOistanding  a  protest,  the 
contracting  officer  shall  prepare  a 
finding  using  the  criteria  in  FAR 
33.104(b)(1),  have  it  executed  by  the 
head  of  the  contracting  activity 
(HCA)(not  delegable),  and  forward  it, 
along  with  a  written  request  for 
approval  to  make  the  award,  to  the 
Director,  OAM. 

(2)  If  the  request  to  make  an  award 
notwithstanding  the  protest  is  approved 
by  the  Director,  OAM,  the  DPCO  shall 
notify  GAO.  Whether  the  request  is 
approved  or  not,  the  DPCO  shall 
telephonically  notify  the  contracting 
activity's  protest  control  officer  of  the 
decision  of  the  Director,  OAM,  and  the 
contracting  activity's  protest  control 
officer  shall  immediately  notify  the 
contracting  officer.  The  DPCO  shall 
confirm  the  decision  by  memorandum 
to  the  contracting  activity's  protest 
control  officer. 

(4)  The  contracting  officer  shall 
prepare  the  protest  file  in  accordance 
with  333.104(a)(3),  and  forward  it,  in 
duplicate,  to  the  DPCO  (see 
333.104(a)(5)). 

(c)  Protests  after  award.  (2)  If  the 
contracting  officer  believes  performance 
should  be  allowed  to  continue 
notwithstanding  the  protest,  a  finding 
shall  be  prepared  by  the  contracting 
officer,  executed  by  the  HCA  (not 
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delegable),  and  forwarded,  along  with  a 
written  request  for  approval,  to  the 
Director,  0AM.  The  same  procedures  for 
notification  stated  in  333.104(b)(2)  shall 
be  followed. 

(6)  The  contracting  officer  shall 
prepare  the  protest  file  in  accordance 
with  333.104(a)(3),  and  forward  it,  in 
duplicate,  to  the  DPCO  (see  333.104 
(a)(5)). 

(d)  Findings  and  notice.  The 
contracting  officer  shall  perform  the 
actions  required  by  FAR  33.104  (d); 
however,  notification  to  GAO  shall  be 
made  by  the  DPCO. 

(g)  Notice  to  GAO.  The  Deputy 
Assistant  Secretary  for  Grants  and 
Acquisition  Management  shall  be  the 
ofHcial  to  comply  with  the  requirements 
of  FAR  33.104(g). 

(i)  Express  option.  When  GAO 
invokes  the  express  option,  the 
contracting  officer  shall  prepare  the 
complete  protest  file  as  described  in 
333.104  (a)(3),  to  include  item  (a)(3)(i), 
and  deliver  it  (hand-carry,  if  necessary) 
to  the  DPCO  in  time  to  meet  the 
submittal  date  established  by  GAO.  The 
DPCO  will  notify  the  contracting  officer 
of  the  submittal  date  after  GAO  has 
finalized  its  requirements. 

Subpart  333.2 — Disputes  and  Appeals 

333.203    Applicability. 

(c)  The  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  has  been 
designated  by  the  Secretary  as  the 
authorized  "Board"  to  hear  and 
determine  disputes  for  the  Department. 

333.209    Suspected  fraudulent  claims. 

The  contracting  officer  shall  submit 
any  instance  of  a  contractor's  suspected 
fi-audulent  claim  to  the  Office  of  die 
Inspector  General  for  investigation. 

333.21 1    Contracting  officer's  decision. 

(a)(2)  The  contracting  officer  shall 
refer  a  proposed  final  decision  to  the 
Office  of  General  Counsel,  Business  and 
Administrative  Law  Division  (OGC- 
BAL),  for  advice  as  to  the  legal 
sufficiency  and  format  before  sending 
the  final  decision  to  the  contractor.  The 
contracting  officer  shall  provide  OGC- 
BAL  with  the  pertinent  documents  with 
the  submission  of  each  proposed  final 
decision. 

(a)(4)(v)  When  using  the  paragraph  in 
FAR  33.211  {a)(4)(v),  the  contracting 
officer  shall  insert  the  words  "Armed 
Services"  before  each  mention  of  the 
term  "Board  of  Contract  Appeals". 

(h)  At  any  time  within  the  period  of 
appeal,  the  contracting  officer  may 
modify  or  withdraw  his/her  final 
decision.  If  an  appeal  from  the  final 
decision  has  been  taken  to  the  ASBCA, 


the  contracting  officer  will  forward  his/ 
her  recommended  action  to  OGC-BAL 
with  the  supplement  to  the  contract  file 
which  supports  the  recommended 
correction  or  amendment. 

333.212    Contracting  officer's  duties  upon 
appeal. 

(a)  Appeals  shall  be  governed  by  the 
rules  set  forth  in  the  "Rules  of  the 
Armed  Services  Board  of  Contract 
Appeals",  or  by  the  rules  established  by 
the  U.S.  Court  of  Federal  Claims,  as 
appropriate. 

(b)  OGC-BAL  is  designated  as  the 
Government  Trial  Attorney  to  represent 
the  Government  in  the  defense  of 
appeals  before  the  ASBCA.  A  decision 
by  the  ASBCA  will  be  transmitted  by 
the  Government  Trial  Attorney  to  the 
appropriate  contracting  officer  for 
compliance  in  accordance  with  the 
ASBCA's  decision. 

(c)  If  an  appeal  is  filed  with  the 
ASBCA,  the  contracting  officer  shall 
assemble  a  file  within  30  days  of  receipt 
of  an  appeal,  or  advice  that  an  appeal 
has  been  filed,  that  consists  of  all 
documents  pertinent  to  the  appeal, 
including: 

(1)  The  decision  and  findings  of  fact 
fi'om  which  the  appeal  is  taken; 

(2)  The  contract,  including 
specifications  and  pertinent 
modifications,  plans  and  drawings; 

(3)  All  correspondence  between  the 
parties  pertinent  to  the  appeal, 
including  the  letter  or  letters  of  claim  in 
response  to  which  the  decision  was 
issued; 

(4)  Transcripts  of  any  testimony  taken 
during  the  course  of  proceedings,  and 
affidavits  or  statements  of  any  witness 
on  the  matter  in  dispute  made  prior  to 
the  filing  of  the  notice  of  appeal  with 
the  Board;  and 

(5)  Any  additional  information 
considered  pertinent.  The  contracting 
officer  shall  furnish  the  appeal  file  to 
the  Government  Trial  Attorney  for 
review  and  approval.  After  approval,  the 
contracting  officer  shall  prepare  four 
copies  of  the  file,  one  for  the  ASBCA, 
one  for  the  appellant,  one  for  the 
Government  Trial  Attorney,  and  one  for 
the  contracting  office. 

(d)  At  all  times  after  the  filing  of  an 
appeal,  the  contracting  officer  shall 
render  whatever  assistance  is  requested 
by  the  Government  Trial  Attorney. 
When  an  appeal  is  set  for  hearing,  the 
concerned  contracting  officer,  acting 
under  the  guidance  of  the  Government 
Trial  Attorney,  shall  be  responsible  for 
arranging  for  the  presence  of 
Government  witnesses  and  specified 
physical  and  documentary  evidence  at 
both  the  pre-hearing  conference  and 
hearing. 


(e)  If  a  contractor  which  has  filed  an 
appeal  with  the  ASBCA  elects  to  accept 
fully  the  decision  from  which  the 
appeal  was  taken,  or  any  modification  to 
it,  and  gives  written  notification  of 
acceptance  to  the  Government  Trial 
Attorney  or  the  concerned  contracting 
officer,  the  Government  Trial  Attorney 
will  notify  the  ASBCA  of  the  disposition 
of  the  dispute  in  accordance  with  Rule 
27  of  the  ASBCA. 

(f)  If  the  contractor  has  elected  to 
appeal  to  the  U.S.  Court  of  Federal 
Claims,  the  U.S.  Department  of  Justice 
will  represent  the  Department. 
However,  the  contracting  officer  shall 
still  coordinate  all  actions  through 
OGC-BAL. 

333.212-70    Foimats. 

(a)  The  following  format  is  suggested 
for  use  in  transmitting  appeal  files  to  the 
ASBCA: 

Your  reference: 


(Docket  No.) 
(Name) 

Recorder,  Armed  Services  Board  of  Contract 

Appeals 
Skyline  Six 
5109  Leesburg  Pike 
Falls  Church,  Virginia  22041 

Dear  (Name): 

Transmitted  herewith  are  documents 
relative  to  the  appeal  under  Contract  No. 

with  the  (name  of  contractor)  in 

accordance  with  the  procedures  under  Rule 
4. 

The  Government  Trial  Attorney  for  this 
case  is  (Insert  Division  of  Business  and 
Administrative  Law,  Office  of  General 
Counsel,  Department  of  Health  and  Human 
Services,  330  Independence  Avenue,  S.W., 
Washington.  D.C.  20201). 

The  request  for  payment  of  charges 
resulting  from  the  processing  of  this  appeal 
should  be  addressed  to: 

(Insert  name  and  address  of  cognizant 
finance  office.) 

Sincerely  yours, 
Contracting  Officer 
Enclosures 

(b)  The  following  format  is  suggested 
for  use  in  notifying  the  appellant  that 
the  appeal  file  was  submitted  to  the 
ASBCA: 

(Contractor  Address) 


Dear 


An  app>eal  file  has  been  compiled  relative 

to  the  appeal  under  Contract  No. , 

and  has  been  submitted  to  the  Armed 
Services  Board  of  Contract  Appeals  (ASBCA). 
The  enclosed  duplicate  of  the  appeal  file  is 
identical  to  that  submitted  to  the  Board, 
except  that  contract  documents  which  you 
already  have  been  excluded.  Vou  may 
furnish  or  suggest  any  additional  information 
deemed  pertinent  to  the  appeal  to  the  Armed 
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Services  Boaid  of  Contract  Appeals  according 
to  their  rules, 
The  ASBCA 
information 

Sincer^l 
Contrapti 
Enclosure 


will  provide  you  with  further 
(^nceming  this  appeal, 
ly  yours, 
ng  Officer 


333.21 3    Ob  igation  to  continue 
pertorniance, 


shbll 
I 


(a)  The 
52.233-1 
of  Alternate 
contracting 
Government 
served  by 
Alternate  I, 
approval  foi 
contracting 


Di  spates  clause  at  FAR 

be  used  without  the  use 


uie 


However,  if  the 
Dfficer  determines  that  the 
s  interest  would  be  better 

of  paragraph  (i)  in 
le/she  must  request 
its  use  from  the  chief  of  the 
)ffice. 


PART  334-^MAJOR  SYSTEM 
ACQUISITION 

Authority:  I  U.S.C.  301;  40  U.S.C.  486(c). 

334.003    Agency  head  responsibilities. 

The  Depattment's  implementation  of 
0MB  Circular  No.  A-109  may  be  found 
in  Chapter  1^-150  of  the  General 
Administration  Manual. 

PART  335— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

oOC. 

335.070  Cos  -sharing. 
335.070-1     P  jlicy. 

335.070-2  A  mount  of  cost-sharing. 
33.S.070-3  ^  ethod  of  cost-sharing. 
335.070-4    C  jntract  award. 

335.071  Sp©  :ial  determinations  and 
findings  a  ffecting  research  and 
development  contracting. 

Authority:  S  U.S.C.  301;  40  U.S.C  486(c). 

3?5.070    Coal-Sharing. 
335.070-1     Pbilcy. 

(a)  The  us*  of  cost-sharing  type 
contracts  sh(  luld  be  encouraged  to 
contribute  tq  the  cost  of  performing 
research  whdre  there  is  a  probability 
that  the  contractor  will  receive  present 
or  future  beriefits  from  participation, 
such  as,  increased  technical  know-how, 
training  to  eitiployees,  acquisition  of 
equipment.  Use  of  background 
knowledge  ii  i  future  contracts,  etc.  Cost- 
sharing  is  intended  to  serve  the  mutual 
interests  of  the  Government  and  the 
performing  organization  by  helping  to 
assure  efficient  utilization  of  the 
resources  aviiilable  for  the  conduct  of 
research  proj  sets  and  by  promoting 
sound  plann  ng  and  prudent  fiscal 
policies  by  tlie  performing  organization. 
Encouragement  should  be  given  to 
organization!!  to  contribute  to  the  cost  of 
performing  ri  (search  under  contracts 
unless  the  contracting  officer 
determines  tl  lat  a  request  for  cost- 


sharing  would  not  be  appropriate 
because  of  the  following  circumstances: 

(1)  The  particular  research  objective 
or  scope  of  effort  for  the  project  is 
specified  by  the  Government  rather  than 
proposed  by  the  performing 
organization.  This  would  usually 
include  any  formal  Government  request 
for  proposals  for  a  specific  project. 

(2)  The  research  effort  has  only  minor 
relevance  to  the  non-Federal  activities 
of  the  performing  organization,  and  the 
organization  is  proposing  to  undertake 
the  research  primarily  as  a  service  to  the 
Government. 

(3)  The  organization  has  little  or  no 
non-Federal  sources  or  funds  from 
which  to  make  a  cost  contribution.  Cost- 
sharing  should  generally  not  be 
requested  if  cost-sharing  would  require 
the  Government  to  provide  funds 
through  some  other  means  (such  as  fees) 
to  enable  the  organization  to  cost-share. 
It  should  be  recognized  that  those 
organizations  which  are  predominantly 
engaged  in  research  and  development 
and  have  little  or  no  production  or  other 
service  activities  may  not  be  in  a 
favorable  position  to  make  a  cost 
contribution. 

(b)  The  responsibility  for  negotiating 
cost-sharing  is  that  of  the  contracting 
office.  Each  research  contract  file  should 
show  whether  the  contracting  officer 
considered  cost-sharing  appropriate  for 
that  particular  contract  and  in  what 
amount.  If  cost-sharing  was  not 
considered  appropriate,  the  file  must 
indicate  the  factual  basis  for  that 
decision,  e.g.,  "Because  the  contractor 
will  derive  no  benefits  from  this  award 
that  Ccm  be  applied  to  its  commercial 
activities,  cost-sharing  is  not  considered 
appropriate."  The  contracting  officer 
may  wish  to  coordinate  with  the  project 
officer  before  documenting  this 
decision. 

(c)  If  the  contracting  officer  considers 
cost-sharing  to  be  appropriate  for  a 
research  contract  and  the  contractor 
refuses  to  accept  this  type  of  contract, 
the  award  may  be  made  without  cost- 
sharing,  if  the  contracting  officer 
concludes  that  payment  of  the  full  cost 
of  the  research  effort  is  necessary  in 
order  to  obtain  the  services  of  that 
particular  contractor. 

335.070-2    Amount  of  cost-sharing. 

When  cost-sharing  is  determined  to  be 
appropriate,  the  following  guidelines 
shall  be  utilized  in  determining  the 
amount  of  cost  participation  by  the 
contractor. 

(a)  The  amount  of  cost  participation 
should  depend  to  a  large  extent  on 
whether  the  research  effort  or  results  are 
likely  to  enhance  the  performing 
organization's  capability,  expertise,  or 


competitive  position,  and  the  value  of 
this  enhancement  to  the  performing 
organization.  It  should  be  recognized 
that  those  organizations  which  are 
predominantly  engaged  in  research  and 
development  have  little  or  no 
production  or  other  service  activities 
and  may  not  be  in  a  favorable  position 
to  derive  a  monetary  benefit  from  their 
research  under  Federal  agreements. 
Therefore,  contractor  cost  participation 
could  reasonably  range  from  as  little  as 
1  percent  or  less  of  the  total  project  cost, 
to  more  than  50  percent  of  the  total 
project  cost.  Ultimately,  the  contracting 
officer  should  bear  in  mind  that  cost- 
sharing  is  a  negotiable  item.  As  such, 
the  amount  of  cost-sharing  should  be 
proportional  to  the  anticipated  value  of 
the  contractor's  gain. 

(b)  If  the  performing  organization  will 
not  acquire  title  or  the  right  to  use 
inventions,  patents,  or  technical 
information  resulting  from  the  research 
project,  it  would  generally  be 
appropriate  to  obtain  less  cost-sharing 
than  in  cases  in  which  the  performer 
acquires  these  rights. 

(c)  A  fee  or  profit  will  usually  not  be 
paid  to  the  performing  organization  if 
the  organization  is  to  contribute  to  the 
cost  of  the  research  effort,  but  the 
amount  of  cost-sharing  may  be  reduced 
to  reflect  the  fact  that  the  organization 
is  foregoing  its  normal  fee  or  profit  in 
the  research.  However,  if  the  research  is 
expected  to  be  of  only  minor  value  to 
the  performing  organization  and  if  cost- 
sharing  is  not  required  by  statute,  it  may 
be  appropriate  for  the  performer  to  make 
a  contribution  in  the  form  of  a  reduced 
fee  or  profit  rather  than  sharing  costs  of 
the  project. 

(d)  The  organization's  participation 
may  be  considered  over  the  total  term  of 
the  project  so  that  a  relatively  high 
contribution  in  one  year  may  be  offset 
by  a  relatively  low  contribution  in 
another. 

(e)  A  relatively  low  degree  of  cost- 
sharing  may  be  appropriate  if,  in  the 
view  of  the  operating  divisions  or  their 
subordinate  elements,  an  area  of 
research  requires  special  stimulus  in  the 
national  interest. 

335.070-3    Method  of  cost-sharing. 

Cost-sharing  on  individual  contracts 
may  be  accomplished  either  by  a 
contribution  of  part  or  all  of  one  or  more 
elements  of  allowable  cost  of  the  work 
being  performed,  or  by  a  fixed  amount 
or  stated  percentage  of  the  total 
allowable  costs  of  the  project.  Costs  so 
contributed  may  not  be  charged  to  the 
Government  under  any  other  grant  or 
contract  (including  allocations  to  other 
grants  or  contracts  as  part  of  any 
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independent  research  and  development 
program). 

335.070-4    Contract  award. 

In  consonance  with  the  Department's 
objectives  of  competition  and  support  of 
the  small  business  program,  award  of 
contracts  should  not  be  made  solely  on 
the  basis  of  ability  or  willingness  to 
cost-share.  Awards  should  be  made 
primarily  on  the  contractor's 
competence  and  only  after  adequate 
competition  has  been  obtained  among 
large  and  small  business  organizations 
whenever  possible.  The  offeror's 
willingness  to  share  costs  should  not  be 
considered  in  the  technical  evaluation 
process  but  as  a  business  consideration, 
which  is  secondary  to  selecting  the  best 
qualified  source. 

335.071    Special  determinations  and 
findings  affecting  research  and 
development  contracting. 

OPDIV  heads  for  health  agencies  shall 
sign  individual  and  class 
determinations  and  findings  for: 

(a)  Acquisition  or  construction  of 
equipment  or  facilities  on  prof)erty  not 
owned  by  the  United  States  pursuant  to 
42  U.S.C.  241(a)(7);  and 

(b)  Use  of  an  indemnification 
provision  in  a  research  contract 
pursuant  to  42  U.S.C.  241(a)(7). 

PART  342— CONTRACT 
ADMINISTRATION 

Subpart  342.7— Indirect  Cost  Rates 
342.705    Final  indirect  cost  rates. 
Subpart  342.70— Contract  K/lonitoring 

342.7001  Purpose. 

342.7002  Contract  monitoring 
responsibilities. 

342.7003  Withholding  of  contract 
payments. 

342.7003-1     Policy. 
342.7003-2    Procedures. 
342.7003-3    Withholding  payments. 

Subpart  342.71— Administrative  Actions  for 
Cost  Overruns 

342. 7001     Scope  of  subpart. 

342.7101  Contract  administration. 
342.7101-1    General. 
342.7101-2    Procedures. 

342.7102  Contract  modifications. 
Authority:  5  U.S.C.  301;  40  U.S.Q  486(c). 

Subpart  342.7— Indirect  Cost  Rates 

342.705    Final  Indirect  cost  rates. 

The  Director,  Division  of  Cost 
Allocation  of  the  Program  Support 
Center  within  the  servicing  HHS 
regional  office  has  been  delegated  the 
authority  to  establish  indirect  cost  rates, 
research  patient  ctue  rates,  and,  as 
necessary,  fringe  benefit,  computer,  and 
other  special  costing  rates  for  use  in 
contracts  and  grants  awarded  to  State 


and  local  governments,  colleges  and 
universities,  hospitals,  and  other 
nonprofit  organizations. 

Subpart  342.70— Contract  Monitoring 

342.7001  Purpose. 

Contract  monitoring  is  an  essential 
element  of  contract  administration  and 
the  acquisition  process.  This  subpart 
describes  the  Department's  operating 
concepts  regarding  contract  monitoring, 
performed  jointly  by  the  project  officer 
and  the  contracting  officer,  to  ensure 
that  the  required  monitoring  is 
performed,  timely  remedial  action  is 
taken  when  necessary,  and  a 
determination  is  made  that  contract 
objectives  have  been  met. 

342.7002  Contract  monitoring 
responsit>lllties. 

(a)  Upon  execution  of  the  contract,  the 
mutual  obligations  of  the  Government 
and  the  contractor  are  established  by, 
and  limited  to,  the  written  stipulations 
in  the  contract.  Unless  authorized  by  the 
contracting  officer,  HHS  personnel  shall 
not  direct  or  request  the  contractor  to 
assume  any  obligation  or  take  any 
actions  not  specifically  required  by  the 
contract.  Only  the  contracting  officer 
may  impose  a  requirement  which  will 
result  in  a  change  to  the  contract.  All 
contract  changes  must  be  directed  in 
writing  or  confirmed  in  writing  by  the 
contracting  officer. 

(b)  The  contracting  officer  is 
responsible  for  assuring  compUance 
with  all  terms  of  the  contract,  especially 
the  statutory,  legal,  business,  and 
regulatory  provisions.  Whether  or  not  a 
postaward  conference  is  held,  the 
contracting  officer  shall  inform  the 
contractor  by  letter  (if  not  already 
stipulated  by  contract  provisions)  of  the 
authorities  and  responsibilities  of  the 
Government  personnel  with  whom  the 
contractor  will  be  dealing  throughout 
the  life  of  the  contract. 

(c)  The  contracting  officer  must 
depend  on  program,  technical,  and 
other  personnel  for  assistance  and 
advice  in  monitoring  the  contractor's 
performance,  and  in  other  areas  of 
postaward  administration.  The 
contracting  officer  must  assure  that 
responsibilities  assigned  to  these 
persormel  are  understood  and  carried 
out.  The  individual  roles  and 
corresponding  responsibilities  typically 
involve,  but  are  not  limited  to,  the 
following: 

(1)  The  role  of  program  and  technical 
personnel  in  monitoring  the  contract  to 
assist  or  advise  the  contracting  officer 
(or  act  as  his/her  representative  when  so 
designated  by  the  contracting  officer)  in 
activities  such  as: 


(i)  Providing  technical  monitoring 
during  contract  performance,  and 
issuing  letters  to  the  contractor  and 
contracting  officer  relating  to  deUvery, 
acceptance,  or  rejection  in  accordance 
with  the  terms  of  the  contract; 

(ii)  Assessing  contractor  performance, 
including  inspection  and  testing  of 
products  and  evaluation  of  reports  and 
data; 

(iii)  Recommending  necessary 
changes  to  the  schedule  of  work  and 
period  of  performance  in  order  to 
accomplish  the  objectives  of  the 
contract.  This  shall  be  accomplished  by 
a  written  request  to  the  contracting 
officer,  togedier  with  an  appropriate 
justification  and  funds  availability 
citation; 

(iv)  Reviewing  invoices/vouchers  and 
recommending  approval/ disapproval 
action  by  the  contracting  officer,  to 
include  comments  regarding  anything 
unusual  discovered  in  the  review; 

(v)  Reviewing  and  recommending 
approval  or  disapproval  of 
subcontractors,  overtime,  travel,  and  key 
personnel  changes;  and 

(vi)  Participating,  as  necessary,  in 
various  phases  of  the  contract  closeout 
process. 

(2)  The  role  of  the  project  officer  in 
performing  required  aspects  of  the 
contract  monitoring  process,  hi  addition 
to  those  applicable  activities  set  forth  in 
paragraph  (c)(1)  of  this  section,  the 
project  officer  shall: 

(i)  Submit  periodic  reports  to  the 
contracting  officer  that  concisely 
explain  the  status  of  the  contract,  and 
include  recommended  actions  for  any 
problems  reported.  Provide  the 
contracting  officer  with  written 
notification  of  evaluation  and  approval/ 
disapproval  of  contract  deliverables  and 
of  completion  of  tasks  or  phases.  The 
contracting  officer  will,  in  turn,  provide 
the  contractor  with  written  notification 
of  approval  or  disapproval  unless  the 
responsibility  has  been  delegated  by  the 
contracting  officer,  in  which  case  the 
person  responsible  for  such  action  will 
notify  the  contractor  and  provide  a  copy 
to  the  contracting  officer  for  inclusion  in 
the  contract  file; 

(ii)  Monitor  the  technical  aspects  of 
the  contractor's  business  and  technical 
progress,  identify  existing  and  potential 
problems  that  threaten  performance, 
and  immediately  inform  the  contracting 
officer  of  deviations  from  contract 
objectives,  or  from  any  technical  or 
delivery  requirements,  so  that  remedial 
measures  may  be  instituted  accordingly; 

(iii)  Provide  immediate  notification  to 
the  head  of  the  program  office 
responsible  for  the  program  whenever  it 
is  determined  that  program  objectives 
are  not  being  met,  together  with  specific 
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recommendations  of  action  to  be  taken. 
A  copy  of  the  droject  officer's  report  and 
recommendation  shall  be  transmitted  to 
the  contracting  officer  for  appropriate 
action;  | 

(iv)  Submit,  within  120  days  after 
contract  complption,  a  final  assessment 
report  to  the  cohtracting  officer.  The 
report  should  include  analysis  of  the 
contractor's  pefformance,  including  the 
contract  and  prbgram  objectives 
achieved  and  misses.  A  copy  of  the  Rnal 
assessment  report  shall  be  forwarded  to 
the  head  of  the  {program  office 
responsible  for  jthe  program  for 
management  review  and  follow-up,  as 
necessary;  and 

(v)  Accompany  and/or  provide,  when 
requested,  tech|iical  support  to  the  HHS 
auditor  in  the  cpnduct  of  floor  checks. 

(3)  The  role  c(f  the  contract 
administrator,  auditor,  cost  analyst,  and 
property  administrator  in  assisting  or 
advising  the  coi  itracting  officer  in 
postaward  adm  nistration  activities 
such  as: 

(i)  Evaluation  of  contractor  systems 
and  procedures^  to  include  accounting 
policies  and  prticedures,  purchasing 
policies  and  practices,  property 
accounting  and  control,  wage  and  salary 
plans  and  rate  structures,  personnel 
policies  and  practices,  etc.; 

(ii)  Processin|  of  disputes  under  the 
Disputes  clause  and  any  resultant 
appeals; 

(iii)  Modificalion  or  termination  of  the 
contract;  and 

(iv)  Determination  of  the  allowability 
of  cost  charges  to  incentive  or  cost- 
reimbursement  type  contracts  and 
progress  payments  under  fixed-price 
contracts.  This  ^  especially  important 
when  award  is  ihade  to  new 
organizations  oi|  those  with  financial 
weaknesses. 

(d)  The  contracting  officer  is 
responsible  for  assuring  that  contractor 
performance  an(  1  contract  monitoring 
are  carried  out  ip  conformance  with 
contract  provisions.  If  performance  is 
not  satisfactory  or  if  problems  are 
anticipated,  it  is  essential  that  the 
contracting  offider  take  immediate 
action  to  protect  the  Government's 
rights  under  the  contract.  The 
contracting  offiqer  shall  notify  his/her 
immediate  supefvisor  of  problems  that 
cannot  be  resolvjed  within  contract 
limitations  and  jvhenever  contract  or 
program  objectives  are  not  met.  The 
notification  shall  include  a  statement  of 
action  being  tako  by  the  contracting 
officer. 


342.7003    Withholding  of  contract 
payments. 

342.7003-1     Policy. 

(a)  All  solicitations  and  resultant 
contracts  shall  contain  a  withholding  of 
contract  payments  clause  and  an 
excusable  delays  clause,  or  a  clause 
which  incorporates  the  definition  of 
excusable  delays. 

(b)  The  transmittal  letter  used  to 
convey  the  contract  to  each  contractor 
shall  contain  a  notice  which  highlights 
the  contractor's  agreement  with  the 
withholding  of  contract  payments 
clause. 

(c)  No  contract  payment  shall  be  made 
when  any  report  required  to  be 
submitted  by  the  contractor  is  overdue, 
or  the  contractor  fails  to  perform  or 
deliver  work  or  services  as  required  by 
the  contract. 

(d)  The  contracting  officer  shall  issue 
a  ten-day  cure  notice  or  initiate 
appropriate  termination  action  for  any 
failure  in  the  contractor's  performance 
as  stated  in  the  preceding  paragraph  (c). 

342.7003-2    Procedures. 

(a)  The  contracting  officer  is 
responsible  for  initiating  immediate 
action  to  protect  the  Government's 
rights  whenever  the  contractor  fails  to 
comply  with  either  the  delivery  or 
reporting  provisions  of  the  contract. 
Compliance  with  the  reporting 
provisions  includes  those  reports  to  be 
submitted  directly  to  the  payment 
office.  If  such  a  report  is  not  submitted 
on  time,  the  contracting  officer  is  to  be 
notified  promptly  by  the  payment 
officer. 

(b)  When  the  contract  contains  a 
termination  for  default  clause,  the 
contractor's  failure  to  either  submit  any 
required  report  when  due  or  perform  or 
deliver  services  or  work  when  required 
by  the  contract  is  to  be  considered  a 
default  in  performance.  In  either 
circumstance,  the  contracting  officer  is 
to  immediately  issue  a  formal  ten-day 
cure  notice  pursuant  to  the  default 
clause.  The  cure  notice  is  to  follow  the 
format  prescribed  in  FAR  49.607  and  is 
to  include  a  statement  to  the  effect  that 
contract  payments  will  be  withheld  if 
the  default  is  not  cured  or  is  not 
determined  to  be  excusable. 

(1)  If  the  default  is  cured  or  is 
determined  to  be  excusable,  the 
contracting  officer  is  not  to  initiate  the 
withholding  action. 

(2)  If  the  default  is  not  determined  to 
be  excusable  or  a  response  is  not 
received  within  the  allotted  time,  the 
contracting  officer  is  to  initiate 
withholding  action  on  all  contract 
payments  and  is  to  determine  whether 
termination  for  default  or  other  action 


would  be  in  the  best  interest  of  the 
Government. 

(c)  When  the  contract  does  not 
contain  a  termination  for  default  clause, 
the  contractor's  failure  to  either  submit 
any  required  report  when  due  or 
perform  or  deliver  services  or  work 
when  required  by  the  contract  is  to  be 
considered  a  failure  to  perform.  In  either 
circumstance,  the  contracting  officer  is 
to  immediately  issue  a  written  notice  to 
the  contractor  specifying  the  failure  and 
providing  a  period  of  ten  days,  or  longer 
period  as  determined  necessary  by  the 
contracting  officer,  in  which  the 
contractor  is  to  cure  the  failure  or 
establish  an  excusable  delay.  The 
contracting  officer  is  to  include  a 
statement  in  the  wrritten  notice  to  the 
effect  that  contract  payments  will  be 
withheld  if  the  failure  is  not  cured  or  is 
not  determined  to  be  excusable. 

(1)  If  the  failure  is  cured  or  is 
determined  to  be  excusable,  the 
contracting  officer  is  not  to  initiate  the 
withholding  action. 

(2)  If  the  failure  is  not  determined  to 
be  excusable  or  a  response  is  not 
received  within  the  allotted  time,  the 
contracting  officer  is  to  initiate 
withholding  action  on  all  contract 
payments  and  is  to  determine  whether 
termination  for  convenience  or  other 
action  would  be  in  the  best  interest  of 
the  Government. 

(d)  The  contracting  officer  should 
consult  FAR  Subpart  49.4  for  further 
guidance  before  taking  any  of  the 
actions  described  in  this  section. 

342.7003-3    Withholding  payments. 

(a)  When  making  the  determination 
that  contract  payments  should  be 
withheld  in  accordance  with  the 
Withholding  of  Contract  Payments 
clause,  the  contracting  officer  is  to 
immediately  notify  the  servicing  finance 
office  in  writing  of  the  determination  to 
suspend  payments.  The  notice  of 
suspension  is  to  contain  all  elements  of 
information  required  by  the  payment 
office  to  properly  identify  the  contract 
and  the  applicable  accounts  involved. 

(b)  The  contracting  officer  is  to 
immediately  notify  the  contractor  in 
writing  that  payments  have  been 
suspended  until  the  default  or  failure  is 
cured. 

(c)  When  the  contractor  cures  the 
default  or  failure,  the  contracting  officer 
is  to  immediately  notify,  in  writing,  all 
recipients  of  the  notice  of  suspension 
that  the  suspension  is  to  be  lifted  and 
contract  payments  are  to  be  resumed. 

(d)  When  exercising  actions  regarding 
the  withholding  of  pajnuent  procedures, 
the  contracting  officer  must  be  careful 
not  to  waive  any  of  the  Government's 
rights  when  corresponding  with  the 
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contractor  or  when  taking  any  other 
actions. 

Subpart  342.71— Administrative 
Actions  for  Cost  Overruns 

342.7100  Scope  of  subpart 

This  subpart  sets  forth  the  procedures 
to  be  followed  when  a  cost  overrun  is 
anticipated;  i.e.,  the  allowable  actual 
cost  of  performing  a  cost-reimbursement 
type  contract  is  expected  to  exceed  the 
total  estimated  cost  specified  in  the 
contract. 

342.7101  Contract  administration. 

342.7101-1    General. 

Upon  receipt  of  information  that  a 
contractor's  accumulated  cost  and 
projected  expenditures  will  exceed  the 
limit  of  funds  obligated  by  the  contract, 
the  contracting  officer  shall  coordinate 
immediately  with  the  appropriate 
program  office  to  determine  whether  the 
contract  should  be  modified  or 
terminated.  If  the  contracting  officer 
receives  information  from  a  source  other 
than  the  contractor  that  a  cost  overrun 
is  anticipated,  the  contracting  officer 
shall  verify  the  information  with  the 
contractor,  and  remind  the  contractor  of 
the  notification  requirements  of  the 
Limitation  of  Cost  clause. 

342.7101-2    Procedures. 

(a)  Upon  notification  that  a  cost 
overrun  is  anticipated,  the  contracting 
officer  shall  inform  the  contractor  to 
submit  a  request  for  additional  funds 
which  is  to  include: 

(1)  Name  and  address  of  contractor. 

(2)  Contract  number  and  expiration 
date. 

(3)  Contract  item(s)  and  amount(s) 
•creating  overrun. 

(4)  The  elements  of  cost  which 
changed  from  the  original  estimate  (i.e., 
labor,  material,  travel,  overhead,  etc.)  to 
be  furnished  in  the  following  format: 

(i)  Original  estimate, 

(ii)  Costs  incurred  to  date, 

(iii)  Estimated  cost  to  completion, 

(iv)  Revised  estimate,  and 

(v)  Amount  of  adjustment. 

(5)  The  factors  responsible  for  the 
increase,  i.e.,  error  in  estimate,  changed 
conditions,  etc. 

(6)  The  latest  date  by  which  funds 
must  be  available  for  commitment  to 
avoid  contract  slippage,  work  stoppage, 
or  other  program  impairment. 

(b)  When  the  contractor  submits  a 
notice  of  an  impending  overrun,  the 
contracting  officer  shall: 

(1)  Immediately  advise  the 
appropriate  program  office  and  furnish 
a  copy  of  the  notice  and  any  other  data 
received; 

(2)  Request  audit  or  cost  advisory 
services,  and  technical  support,  as 


necessary,  for  evaluation  of  information 
and  data  received;  and 

(3)  Maintain  continuous  follow-up 
with  the  program  office  to  obtain  a 
timely  decision  as  to  whether  the  work 
under  the  contract  should  be  continued 
and  additional  funds  provided,  or  the 
contract  terminated.  The  decision  of  the 
program  office  must  be  supported  by  an 
appropriate  written  statement  and 
funding  authority,  or  a  formal  request 
for  termination,  when  applicable.  After 
a  programming  and  funding  decision  is 
received  from  the  program  office,  the 
contracting  officer  shall  promptly  notify 
the  contractor  in  vmting  that: 

(i)  A  specified  amount  of  additional 
funds  has  been  allotted  to  the  contract 
by  a  contractual  instrument;  or 

(ii)  Work  will  be  discontinued  when 
the  hinds  allotted  to  the  contract  have 
been  exhausted,  and  that  any  work 
performed  after  that  date  is  at  the 
contractor's  risk;  or 

(iii)  The  Government  is  considering 
whether  additional  funds  should  be 
allotted  to  the  contract  and  will  notify 
the  contractor  as  soon  as  possible,  but 
that  any  work  performed  after  the  funds 
then  allocated  to  the  contract  have  been 
exhausted  is  at  the  contractor's  risk. 
Timely,  formal  notification  of  the 
Government's  intention  is  essential  in 
order  to  preclude  loss  of  contractual 
rights  in  the  event  of  dispute, 
termination,  or  litigation. 

(c)  If  progreim  requirements  permit, 
contracting  officers  should  refrain  from 
issuing  any  contractual  documents 
which  will  require  new  work  or  an 
extension  of  time,  pending  resolution  of 
an  overrun  or  additional  fund  request. 

342.7102    Contract  modifications. 

(a)  Modifications  to  contracts 
containing  the  Limitation  of  Cost  clause 
shall  include  either: 

(1)  A  provision  increasing  the 
estimated  or  ceiling  amount  referred  to 
in  the  Limitation  of  Cost  clause  of  the 
contract  and  stating  that  the  clause  will 
thereafter  apply  in  respect  to  the 
increased  amount;  or 

(2)  A  provision  stating  that  the 
estimated  or  ceiling  amount  referred  to 
in  the  contract  is  not  changed  by  the 
modification  and  that  the  Limitation  of 
Cost  clause  will  continue  to  apply  with 
respect  to  the  amount  in  effect  prior  to 
the  modification. 

(b)  A  fixed-fee  provided  in  a  contract 
shall  not  be  changed  when  funding  a 
cost  overrun.  Changes  in  fixed-fee  will 
be  made  only  to  reflect  changes  in  the 
scope  of  work  which  justify  an  increase 
or  decrease  in  fee. 


PART  352— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  352.2— Texts  of  Provisions  and 
Clauses 

Sec. 

352.202-1    Definitions. 

352.215-1     Instructions  to  offerors — 

Competitive  acquisition. 
352.215-70    Late  proposals  and  revisions. 
352.216-72    Additional  cost  principles. 
352.223-70    Safety  and  health. 
352.224-70    ConfidenUality  of  information. 
352.228-7    Insurance — Liability  t»third 

persons. 
352.232-9    Withholding  of  contract 

payments. 
352.232-74    Estimated  cost  and  fixed  fee — 

Incrementally  funded  contract. 
352.232-75  Incremental  funding. 
352.233-70  Litigation  and  claims. 
352.242-71    Final  decisions  on  audit 

findings. 
352.249-14    Excusable  delays. 
352.270-1    Accessibility  of  meetings, 

conferences,  and  seminars  to  persons 

with  disabilities. 
352.270-2    Indian  preference. 
352.270-3    Indian  preference  program. 
352.270-4    Pricing  of  adjustments. 
352.270-5    Key  personnel. 
352.270-6    Publications  and  publicity. 
352.270-7    Paperwork  Reduction  Act. 
352.270-8    Protection  of  human  subjects. 
352.270-9    Care  of  laboratory  animals. 
Authority:  5  U.S.C.  301.  40  U.S.C.  486(c). 

Subpart  352.2— Texts  of  Provisions 
and  Clauses 

352.202-1     Definitions. 

As  prescribed  in  302.201,  the  FAR 
Definitions  clause  at  52.202-1  is  to  be 
used  as  modified: 

Definitions  (Ian  1997) 

(a)  Substitute  the  following  as  paragraph 
(a): 

"(a)  The  term  "Secretary"  or  "Head  of  the 
Agency"  (also  called  "Agency  Head")  means 
the  Secretary,  Under  Secretary,  or  any 
Assistant  Secretary,  Administrator  or 
Commissioner  of  the  Department  of  Health 
and  Human  Services;  and  the  term  "his/her 
duly  authorized  representative"  means  any 
person,  persons,  or  board  authorized  to  act 
for  the  Secretary." 

(b)  Add  the  following  paragraph  (h)  or  its 
alternate,  as  appropriate: 

(h)  The  term  "Project  Officer"  means  the 
person  representing  the  Government  for  the 
purpose  of  technical  monitoring  of  contract 
performance.  The  Project  Officer  is  not 
authorized  to  issue  any  instructions  or 
directions  which  effect  any  increases  or 
decreases  in  the  scope  of  work  or  which 
would  result  in  the  increase  or  decrease  of 
the  price  of  this  contract  or  a  change  in  the 
delivery  dates  or  performance  period  of  this 
contract." 
or 

Alternate: 

"(h)  The  term  "Project  Officer"  means  the 
person  representing  the  Government  for  the 
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purpose  of  techni(  :al  monitoring  of  contract 
perfonnance.  The|Project  Officer  is  not 
authorized  to  issu^  any  instructions  or 
directions  which  #ffect  any  increases  or 
decreases  in  the  s^ope  of  work  or  which 
would  result  in  th0  increase  or  decrease  of 
the  cost  of  this  coiitract  or  a  change  in 
performance  peridd  of  this  contract.  In 
addition,  the  Proj^t  Officer  is  not  authorized 
to  receive  or  act  u|>on  the  Contractor's 
notification  of  a  reivised  cost  estimate 
pursuant  to  the  Lilaitation  of  Cost  or 
Limitation  of  Funds  clause  of  this  contract." 

352^15-1    Instructions  to  offerors— 
Compctttlv*  acquisition. 

Insert  the  follciwing  paragraph  (e)  in 
place  of  paragraph  (e)  of  the  provision 
at  FAR  52.215-1: 

(e)  Restriction  of  disclosure  and  use  of 
data.  (1)  The  proposal  submitted  in  response 
to  this  request  may  contain  data  (trade 
secrets;  business  d^ta,  e.g.,  commercial 
information,  financial  information,  and  cost 
and  pricing  data:  ahd  technical  data)  which 
the  offeror,  including  its  prosp)ective 
subcontractor(s),  does  not  want  used  or 
disclosed  for  any  purpmse  other  than  for 
evaluation  of  the  pro(>osal.  The  use  and 
disclosure  of  any  cjata  may  be  so  restricted; 
provided,  that  the  Government  determines 
that  the  data  is  not, required  to  be  disclosed 
under  the  FreedonJ  of  Information  Act,  5 
use.  552,  as  amended,  and  the  offeror 
marks  the  cover  shfeet  of  the  proposal  with 
the  following  legend,  specifying  the 
particular  portions  of  the  proposal  which  are 
to  be  restricted  in  accordance  with  the 
conditions  of  the  l6gend.  The  Government's 
determination  to  withhold  or  disclose  a 
record  will  be  base^  upon  the  particular 
circumstances  invdlving  the  record  in 
question  and  whetser  the  record  may  be 
exempted  from  disiilosure  under  the  Freedom 
of  Information  Act.]  The  legend  reads: 

Unless  disclosure  is  reiyired  by  the 
Freedom  of  Information  Act,  5  U.S.C.  552,  as 
amended,  (the  Act)  as  determined  by 
Freedom  of  Information  (FOI)  officials  of  the 
Department  of  Health  and  Human  Services, 
data  contained  in  tke  portions  of  this 
proposal  which  have  been  specifically 
identified  by  page  Sumber,  paragraph,  etc.  by 
the  offeror  as  containing  restricted 
information  shall  not  be  used  or  disclosed 
except  for  evaluation  purposes. 

The  offeror  acknowledges  that  the 
Department  may  nqt  be  able  to  withhold  a 
record  (data,  docuii|ent,  etc.)  nor  deny  access 
to  a  record  requested  pursuant  to  the  Act  and 
that  the  Department's  FOI  officials  must 
make  that  determination.  The  offeror  hereby 
agrees  that  the  Govfmment  is  not  liable  for 
disclosure  if  the  Department  has  determined 
that  disclosure  is  required  by  the  Act. 

If  a  contract  is  awarded  to  the  offeror  as  a 
result  of,  or  in  coni^tion  with,  the 
submission  of  this  Proposal,  the  Government 
shall  have  right  to  use  or  disclose  the  data 
to  the  extent  providied  in  the  contract. 
Proposals  not  resulting  in  a  contract  remain 
subject  to  the  Act.   { 

The  offeror  also  abrees  that  the 
Government  is  not  Uable  for  disclosure  or  use 
of  uimiarked  data  and  may  use  or  disclose 


the  data  for  any  purpose,  including  the 
release  of  the  information  pursuant  to 
requests  under  the  Act. 

"The  data  subject  to  this  restriction  are 
contained  in  pages  (insert  ftage  numbers, 
paragraph  designations,  etc.  or  other 
identification). 

(2)  In  addition,  the  ofl^eror  should 
mark  each  page  of  data  it  wishes  to 
restrict  with  the  folio  wring  statement: 

"Use  or  disclosure  of  data  contained  on 
this  page  is  subject  to  the  restriction  on  the 
cover  sheet  of  this  pro{K>sal  or  quotation." 

(3)  Offerors  are  cautioned  that 
proposals  submitted  with  restrictive 
legends  or  statements  differing  in 
substance  from  the  above  legend  may 
not  be  considered  for  award.  The 
Government  reserves  the  right  to  reject 
any  proposal  submitted  with  a 
nonconforming  legend. 

352.215-70    Lsts  proposals  and  revisions. 

As  prescribed  in  315.208,  the 
following  provision  may  be  included  in 
the  solicitation: 

Late  Preposals  and  Revisiena  (Nov  1986) 

Notwithstanding  the  procedures  contained 
in  FAR  52.21 5-l(c)(3)  of  the  provision  of  this 
solicitation  entitled  Instructions  to  Offerors — 
Competitive  Acquisition,  a  proposal  received 
after  the  date  specified  for  receipt  may  be 
considered  if  it  ofiers  significant  cost  or 
technical  advantages  to  the  Government;  and 
it  was  received  before  proposals  were 
distributed  for  evaluation,  or  within  five 
calendar  days  after  the  exact  time  specified 
for  receipt,  whichever  is  earlier. 
(End  of  provision) 

352.21  •-72    Additlonai  cost  princlptes. 

As  prescribed  in  316.307(j),  insert  the 
following  clause  in  all  solicitations  and 
resultant  cost-reimbursement  contracts: 

Additional  Cost  Principles  (Oct  90) 

(a)  Bid  and  proposal  costs.  (1)  Bid  and 
proposal  costs  are  the  immediate  costs  of 
preparing  bids,  proposals,  and  applications 
for  potential  Federal  and  non-Federal 
contracts,  grants,  and  agreements,  including 
the  development  of  scientific,  cost,  and  other 
data  needed  to  support  the  bids,  proposals, 
and  applications. 

(2)  Bid  and  proposal  costs  of  the  current 
accounting  period  are  allowable  as  indirect 
costs. 

(3)  Bid  and  prof>osal  costs  of  past 
accounting  periods  are  unallowable  in  the 
current  period.  However,  if  the  organization's 
established  practice  is  to  treat  these  costs  by 
some  other  method,  they  may  be  accepted  ii 
they  are  found  to  be  reasonable  and 
equitable. 

(4)  Bid  and  proposal  costs  do  not  include 
independent  research  and  development  costs 
covered  by  the  following  paragraph,  or 
preaward  costs  covered  by  paragraph  33  of 
Attachment  B  to  OMB  Circular  A-122. 

(b)  Independent  research  and  development 
costs.  (1)  Independent  research  and 
development  is  research  and  development 


conducted  by  an  oi^anization  which  is  not 
sponsored  by  Federal  or  non-Federal 
contracts,  grants,  or  other  agreements. 

(2)  Independent  research  and  development 
shall  be  allocated  its  proportionate  share  of 
indirect  costs  on  the  same  basis  as  the 
allocation  of  indirect  costs  to  sponsored 
research  and  development. 

(3)  The  cost  of  independent  research  and 
development,  including  its  proportionate 
share  of  indirect  costs,  are  unallowable. 
(End  of  clause) 

352.223-70    Safety  and  heaWi. 

The  following  clause,  or  one  reading 
substantially  the  same,  shall  be  used  as 
prescribed  in  323.7002: 

Safiety  and  Heahh  (Jan  IMS) 

(a)  To  help  ensure  the  protection  of  the  life 
and  health  of  all  persons,  and  to  help  prevent 
damage  to  property,  the  Contractor  shall 
comply  with  all  Federal,  State  and  local  laws 
and  regulations  applicable  to  the  work  being 
performed  under  this  contract.  These  laws 
are  implemented  and/or  enforced  by  the 
Environmental  Protection  Agency, 
Occupational  Safety  and  Health 
Administration  and  other  agencies  at  the 
Federal,  State  and  local  levels  (Federal,  State 
and  local  regulatory/enforcement  agencies). 

(b)  Further,  the  Contractor  shall  take  or 
cause  to  be  taken  additional  safety  measures 
as  the  Contracting  Officer,  in  conjunction 
with  the  project  or  other  appropriate  officers, 
determines  to  be  reasonably  necessary.  If 
compliance  with  these  additional  safety 
measures  results  in  an  increase  or  decrease 
in  the  cost  or  time  required  for  performance 
of  any  part  of  work  under  this  contract,  an 
equitable  adjustment  will  be  made  in 
accordance  with  the  applicable  "Changes" 
clause  set  forth  in  this  contract. 

(c)  The  Contractor  shall  maintain  an 
accurate  record  of,  and  promptly  report  to  the 
Contracting  Officer,  all  accidents  or  incidents 
resulting  in  the  exposure  of  persons  to  toxic 
substances,  hazardous  materials  or  hazardous , 
operations;  the  injury  or  death  of  any  person; 
and/or  damage  to  property  incidental  to  work 
performed  under  the  contract  and  all 
violations  for  which  the  Contractor  has  been 
cited  by  any  Federal,  State  or  local 
regulatory/enforcement  agency.  The  report 
shall  include  a  copy  of  the  notice  of  violation 
and  the  findings  of  any  inquiry  or  inspection, 
and  an  analysis  addressing  the  impact  these 
violations  may  have  on  the  work  remaining 

to  be  performed.  The  report  shall  also  state 
the  required  action(s),  if  any,  to  be  taken  to 
correct  any  violation(s)  noted  by  the  Federal, 
State  or  local  regulatory/enforcement  agency 
and  the  time  frame  allowed  by  the  agency  to 
accomplish  the  necessary  corrective  action. 

(d)  If  the  Contractor  feils  or  refuses  to 
comply  with  the  Federal,  State  or  local 
regulatory/enforcement  agency's  directive(s) 
regarding  any  violation(s)  and  prescribed 
corrective  action(s),  the  Contracting  Officer 
may  issue  an  order  stopping  all  or  part  of  the 
work  until  satisfactory  corrective  action  (as 
approved  by  the  Federal,  State  or  local 
regulatory/enforcement  agencies)  has  been 
taken  and  documented  to  the  Contracting 
Officer.  No  part  of  the  time  lost  due  to  any 
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stop  work  order  shall  be  subject  to  a  claim 
for  extension  of  time  or  costs  or  damages  by 
the  Contractor. 

(e)  The  Contractor  shall  insert  the 
substance  of  this  clause  in  each  subcontract 
involving  toxic  substances,  hazardous 
materials,  or  hazardous  operations. 
Compliance  with  the  provisions  of  this 
clause  by  subcontractors  will  be  the 
responsibility  of  the  Contractor. 
(End  of  Clause) 

352.224-70    Confidentiality  of  information. 
The  following  clause  is  covered  by  the 
policy  set  forth  in  Subpart  324.70  and 
is  to  be  used  in  accordance  with  the 
instructions  set  forth  in  324.7004. 

Confidentiality  of  Infonnation  (Apr  1984) 

(a)  Confidential  information,  as  used  in 
this  clause,  means  information  or  data  of  a 
personal  nature  about  an  individual,  or 
proprietary  information  or  data  submitted  by 
or  pertaining  to  an  institution  or 
organization. 

(b)  In  addition  to  the  types  of  confidential 
information  described  in  paragraph  (a)  of  this 
clause,  information  which  might  require 
special  consideration  with  regard  to  the 
timing  of  its  disclosure  may  derive  from 
studies  or  research,  during  which  public 
disclosure  of  preliminary  unvalidated 
findings  could  create  erroneous  conclusions 
which  might  threaten  public  health  or  safety 
if  acted  upon. 

(c)  The  Contracting  Officer  and  the 
Contractor  may,  by  mutual  consent,  identify 
elsewhere  in  this  contract  specific 
information  and/or  categories  of  information 
which  the  Government  will  furnish  to  the 
Contractor  or  that  the  Contractor  is  expected 
to  generate  which  is  confidential.  Similarly, 
the  Contracting  Officer  and  the  Contractor 
may,  by  mutual  consent,  identify  such 
confidential  infonnation  from  time  to  time 
during  the  performance  of  the  contract. 
Failure  to  agree  will  be  settled  pursuant  to 
the  "Disputes"  clause. 

(d)  If  it  is  established  elsewhere  in  this 
contract  that  information  to  be  utilized  under 
this  contract,  or  a  portion  thereof,  is  subject 
to  the  Privacy  Act,  the  Contractor  will  follow 
the  rules  and  procedures  of  disclosure  set 
forth  in  the  Privacy  Act  of  1974,  5  U.S.C. 
552a,  and  implementing  regulations  and 
policies,  with  respect  to  systems  of  records 
determined  to  be  subject  to  the  Privacy  Act. 

(e)  Confidential  information,  as  defined  in 
paragraph  (a)  of  this  clause,  that  is 
information  or  data  of  a  personal  nature 
about  an  individual,  or  proprietary 
information  or  data  submitted  by  or 
pertaining  to  an  institution  or  organization, 
shall  not  be  disclosed  without  the  prior 
written  consent  of  the  individual,  institution, 
or  organization. 

(f)  Written  advance  notice  of  at  least  45 
days  will  be  provided  to  the  Contracting 
Officer  of  the  Contractor's  intent  to  release 
findings  of  studies  or  research,  which  have 
the  possibility  of  adverse  effects  on  the 
public  or  the  Federal  agency,  as  described  in 
paragraph  (b)  of  this  clause.  If  the  Contracting 
Officer  does  not  pose  any  objections  in 
writing  within  the  45-day  period,  the 
Contractor  may  proceed  with  disclosure. 


Disagreements  not  resolved  by  the  Contractor 
and  the  Contracting  Officer  will  be  settled 
pursuant  to  the  "Disputes"  clause. 

(g)  Whenever  the  Contractor  is  uncertain 
with  regard  to  the  proper  handling  of 
material  under  the  contract,  or  if  the  material 
in  question  is  subject  to  the  Privacy  Act  or 
is  confidential  information  subject  to  the 
provisions  of  this  clause,  the  Contractor 
should  obtain  a  written  determination  from 
the  Contracting  Officer  prior  to  any  release, 
disclosure,  dissemination,  or  publication. 

(h)  Contracting  Officer  determinations  will 
reflect  the  result  of  internal  coordination 
with  appropriate  program  and  legal  officials. 

(i)  The  provisions  of  paragraph  (e)  of  this 
clause  shall  not  apply  when  the  information 
is  subject  to  conflicting  or  overlapping 
provisions  in  other  Federal,  State  or  local 
laws. 
(End  of  clause) 

352.228-7    Insurance— Liability  to  third 
persons. 

As  prescribed  in  328.311-2, 
contracting  officers  shall  include  the 
following  clause  in  all  cost- 
reimbursement  contracts,  in  lieu  of  the 
clause  at  FAR  52.228-7: 

Insurance — Liability  to  Third  Persons  (Dec 
1991) 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  immediately  following,  or  in  paragraph 
(h)  of  this  clause  (if  the  clause  has  a 
paragraph  (h)),  the  Contractor  shall  provide 
and  maintain  workers'  compensation, 
employer's  liability,  comprehensive  general 
liability  (bodily  injury),  comprehensive 
automobile  liability  (bodily  injury  and 
property  damage)  insurance,  and  such  other 
insurance  as  the  Contracting  Officer  may 
require  under  this  contract. 

(2)  The  Contractor  may,  with  the  approval 
of  the  Contracting  Officer,  maintain  a  self- 
insurance  program;  provided  that,  with 
respect  to  workers'  compensation,  the 
Contractor  is  qualified  pursuant  to  statutory 
authority. 

(3)  All  insurance  required  by  this 
paragraph  shall  be  in  form  and  amount  and 
for  those  periods  as  the  Contracting  Officer 
may  require  or  approve  and  with  insurers 
approved  by  the  Contracting  Officer. 

(b)  The  Contractor  agrees  to  submit  for  the 
Contracting  Officer's  approval,  to  the  extent 
and  in  the  manner  required  by  the 
Contracting  Officer,  any  other  insurance  that 
is  maintained  by  the  Contractor  in 
connection  with  performance  of  this  contract 
and  for  which  the  Contractor  seeks 
reimbursement. 

(c)  Except  as  provided  in  paragraph  (h)  of 
this  clause  (if  the  clause  has  a  paragraph  (h)). 
the  Contractor  shall  be  reimbursed: 

(1)  For  that  portion  of  the  reasonable  cost 
of  insurance  allocable  to  this  contract,  and 
required  or  approved  under  this  clause;  and 

(2)  For  certain  liabilities  (and  expenses 
incidental  to  such  liabilities)  to  third  persons 
not  compensated  by  insurance  or  otherwise 
within  the  funds  available  under  the 
Limitation  of  Cost  or  the  Limitation  of  Funds 
clause  of  this  contract.  These  liabilities  must 
arise  out  of  the  performance  of  this  contract, 
whether  or  not  caused  by  the  negligence  of 


the  Contractor  or  the  Contractor's  agents, 
servants,  or  employees,  and  must  be 
represented  by  final  judgements  or 
settlements  approved  in  writing  by  the 
Government. 

These  liabilities  are  for: 

(i)  Loss  of  or  damage  to  property  (other 
than  property  owned,  occupied,  or  used  by 
the  Contractor,  rented  to  the  Contractor,  or  in 
the  care,  custody,  or  control  of  the 
Contractor);  or 

(ii)  Death  or  bodily  injury. 

(d)  The  Government's  liability  under 
paragraph  (c)  of  this  clause  is  limited  to  the 
amounts  reflected  in  final  judgements,  or 
settlements  approved  in  writing  by  the 
Government,  but  in  no  event  to  exceed  the 
funds  available  under  the  Limitation  of  Cost 
or  Limitation  of  Funds  clause  of  this  contract. 
Nothing  in  this  contract  shall  be  construed  as 
implying  that,  at  a  later  date,  the  Government 
will  request,  or  the  Congress  will 
appropriate,  funds  sufficient  to  meet  any 
deficiencies. 

(e)  The  Contractor  shall  not  be  reimbursed 
for  liabilities  (and  expenses  incidental  to 
such  liabilities): 

(1)  For  which  the  Contractor  is  otherwise 
responsible  under  the  express  terms  of  any 
clause  specified  in  the  Schedule  or  elsewhere 
in  the  contract: 

(2)  For  which  the  Contractor  has  failed  to 
insure  or  to  maintain  insurance  as  required 
by  the  Contracting  Officer;  or 

(3)  That  result  from  willful  misconduct  or 
lack  of  good  faith  on  the  part  of  the 
Contractor's  directors,  officers,  managers, 
superintendents,  or  other  representatives 
who  have  supervision  or  direction  of: 

(i)  All  or  substantially  all  of  the 
Contractor's  business; 

(ii)  All  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant  or 
separate  location  in  which  this  contract  is 
being  performed;  or 

(iii)  A  separate  and  complete  major 
industrial  operation  in  connection  with  the 
performance  of  this  contract. 

(f)  The  provisions  of  paragraph  (e)  of  this 
clause  shall  not  restrict  the  right  of  the 
Contractor  to  be  reimbursed  for  the  cost  of 
insurance  maintained  by  the  Contractor  in 
connection  with  the  performance  of  this 
contract,  other  than  insurance  required  in 
accordance  with  this  clause;  provided,  that 
such  cost  is  allowable  under  the  Allowable 
Cost  and  Payment  clause  of  this  contract. 

(g)  If  any  suit  or  action  is  filed  or  any  claim 
is  made  against  the  Contractor,  the  cost  and 
expense  of  which  may  be  reimbursable  to  the 
Contractor  under  this  contract,  and  the  risk 
of  which  is  then  uninsured  or  is  insured  for 
less  than  the  amount  claimed,  the  Contractor 
shall: 

(1)  Immediately  notify  the  Contracting 
Officer  and  promptly  furnish  copies  of  all 
pertinent  papers  received; 

(2)  Authorize  Government  representatives 
to  collaborate  with  counsel  for  the  insurance 
carrier  in  settling  or  defending  the  claim 
when  the  amount  of  the  liability  claimed 
exceeds  the  amount  of  coverage;  and 

(3)  Authorize  Government  representatives 
to  settle  or  defend  the  .-laim  and  to  represent 
the  Contractor  in  or  to  f<i'.;e  charge  of  any 
litigation,  if  required  by  ^he  Government, 
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Withholding  of  contract 

clause  in  all 
contracts  other  than 


Withholding  of  Contract  Payments  (Apr 
1984) 

Notwithstanding  any  other  payment 
provisions  of  this  contract,  failure  of  the 
Contractor  to  submit  required  reports  when 
due  or  failure  to  perform  or  deliver  required 
work,  supplies,  or  services,  will  result  in  the 
withholding  of  payments  under  this  contract 
unless  such  failure  arises  out  of  causes 
beyond  the  control,  and  without  the  fault  or 
negligence  of  the  Contractor  as  defined  by  the 
clause  entitled  "Excusable  Delays"  or 
"Default",  as  applicable.  The  Government 
shall  promptly  notify  the  Contractor  of  its 
intention  to  withhold  payment  of  any  invoice 
or  voucher  submitted. 

(End  of  clause) 

352.232-74    Estimated  cost  and  fixed  fee- 
Incrementally  funded  contract. 

The  following  clause,  or  one  reading 
substantially  as  it,  shall  be  included  in  the 
Special  Provisions  of  an  incrementally 
funded  contract: 

Consideration-Estimated  Cost  and  Fixed  Fee 
(Apr  1984) 

(a)  It  is  estimated  that  the  total  cost  to  the 
Government  for  full  performance  of  this 

contract  will  be  S ,  of  which  the  sum 

of  $ represents  the  estimated 

reimbursable  costs  and  S represents 

the  fixed-fee. 

(b)  Total  funds  currently  available  for 
payment  and  allotted  to  this  contract  are 

$ .  of  which  $  represents  the  estimated 

reimbursement  costs  and  S represents 

the  fixed-fee.  For  further  provisions  on 
funding,  see  the  Limitations  of  Funds  clause. 

(c)  It  is  estimated  that  the  amount  currently 
allotted  will  cover  performance  of  Phase  I 
which  is  scheduled  to  be  completed  by  (date) 


(d)  The  Contracting  Officer  may  allot 
additional  funds  to  the  contract  without  the 
concurrence  of  the  Contractor. 
(End  of  clause) 

352.232-75    Incremental  funding. 

The  following  provision  shall  be 
included  in  all  requests  for  proposals 
whenever  the  use  of  incremental 
funding  is  contemplated: 

Incremental  Funding  (Apr  1984) 

(a)  Sufficient  funds  are  not  presently 
available  to  cover  the  total  cost  of  the 
complete  multiple  year  project  described  in 
this  solicitation.  However,  it  is  the 
Government's  intention  to  negotiate  and 
award  a  contract  using  the  incremental 
funding  concepts  described  in  the  clause 
entitled  Limitation  of  Funds.  Under  the 
clause,  which  will  be  included  in  the 
resultant  contract,  initial  funds  will  be 
obligated  under  the  contract  to  cover  the  first 
year  of  performance.  Additional  funds  are 
intended  to  be  allotted  to  the  contract  by 
contract  modification,  up  to  and  including 
the  full  estimated  cost  of  the  contract,  to 
accomplish  the  entire  project.  While  it  is  the 
Government's  intention  to  progressively  fund 
this  contract  over  the  entire  period  of 
performance  up  to  and  including  the  full 
estimated  cost,  the  Government  will  not  be 


obligated  to  reimburse  the  Contractor  for 
costs  incurred  in  excess  of  the  periodic 
allotments,  nor  will  the  Contractor  be 
obligated  to  perform  in  excess  of  the  amount 
allotted. 

(b)  The  Limitation  of  Funds  clause  to  be 
included  in  the  resultant  contract  shall 
supersede  the  Limitation  of  Cost  clause 
found  in  the  General  Provisions. 
(End  of  provision) 

352.233-70    Litigation  and  claims. 

Insert  the  following  clause  in  all 
solicitations  and  resultant  cost- 
reimbursement  contracts: 

Litigation  and  Claims  (Apr  1984) 

The  Contractor  shall  give  the  Contracting 
Officer  immediate  notice  in  writing  of  any 
action,  including  any  proceeding  before  an 
administrative  agency,  filed  against  the 
Contractor  arising  out  of  the  performance  of 
this  contract,  including,  but  not  limited  to 
the  {performance  of  any  subcontract 
hereunder;  and  any  claim  against  the 
Contractor  the  cost  and  expense  of  which  is 
allowable  under  the  clause  entitled 
"Allowable  Cost  and  Payment."  Except  as 
otherwise  directed  by  the  Contracting  Officer, 
the  Contractor  shall  furnish  immediately  to 
the  Contracting  Officer  copies  of  all  pertinent 
papers  received  by  the  Contractor  with 
respect  to  such  action  or  claim.  To  the  extent 
not  in  conflict  with  any  applicable  policy  of 
insurance,  the  Contractor  may,  with  the 
Contracting  Officer's  approval,  settle  any 
such  action  or  claim.  If  required  by  the 
Contracting  Officer,  the  Contractor  shall 
effect  an  assignment  and  subrogation  in  favor 
of  the  Government  of  all  the  Contractor's 
rights  and  claims  (except  those  against  the 
Government)  arising  out  of  any  such  action 
or  claim  against  the  Contractor;  and  authorize 
representatives  of  the  Government  to  settle  or 
defend  any  such  action  or  claim  and  to 
represent  the  Contractor  in,  or  to  take  charge 
of,  any  action.  If  the  settlement  or  defense  of 
an  action  or  claim  is  undertaken  by  the 
Government,  the  Contractor  shall  furnish  all 
reasonable  assistance  in  effecting  a 
settlement  or  asserting  a  defense.  Where  an 
action  against  the  Contractor  is  not  covered 
by  a  policy  of  insurance,  the  Contractor  shall, 
with  the  approval  of  the  Contracting  Officer, 
proceed  with  the  defense  of  the  action  in 
good  faith.  The  Government  shall  not  be 
liable  for  the  expense  of  defending  any  action 
or  for  any  costs  resulting  from  the  loss 
thereof  to  the  extent  that  the  Contractor 
would  have  been  compensated  by  insurance 
which  was  required  by  law  or  regulation  or 
by  written  direction  of  the  Contracting 
Officer,  but  which  the  Contractor  failed  to 
secure  through  its  own  fault  or  negligence.  In 
any  event,  unless  otherwise  expressly 
provided  in  this  contract,  the  Contractor  shall 
not  be  reimbursed  or  indemnified  by  the 
Government  for  any  liability  loss,  cost  or 
expense,  which  the  Contractor  may  incur  or 
be  subject  to  by  reason  of  any  loss,  injury  or 
deunage,  to  the  person  or  to  real  or  personal 
property  of  any  third  parties  as  may  accrue 
during,  or  arise  from,  the  performance  of  this 
contract.  (End  of  clause) 
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352.242-71    Final  decisions  on  audit 
findings. 

Insert  the  following  clause  in  all 
solicitations  and  resultant  cost- 
reimbursement  contracts. 

Final  Decisions  on  Audit  Findings  (Apr 
1984) 

For  the  purpose  of  issuing  final  decisions 
under  the  Disputes  clause  of  this  contract 
concerning  monetary  audit  findings,  the 
Contracting  Officer  shall  be  that  person  with 
ultimate  responsibility  for  making  that 
decision  in  accordance  with  Chapter  1-105, 
Resolution  of  Audit  Findings,  of  the 
Department's  Grants  Administration  Manual. 

(End  of  clause) 

352.249-14    Excusable  delays. 

Insert  the  following  clause  in  all 
solicitations  and  resultant  contracts 
other  than  purchase  orders  which  do 
not  have  either  a  default  or  excusable 
delays  clause. 

Excusable  Delays  (Apr  1984) 

(a)  Except  with  respect  to  failures  of 
subcontractors,  the  Contractor  shall  not  be 
considered  to  have  failed  in  performance  of 
this  contract  if  such  failure  arises  out  of 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor. 

(b)  Such  causes  may  include,  but  are  not 
restricted  to,  acts  of  God  or  of  the  public 
enemy,  acts  of  the  Government  in  either  its 
sovereign  or  contractual  capacity,  fires, 
floods,  epidemics,  quarantine  restrictions, 
strikes,  freight  embargoes,  and  unusually 
severe  weather,  but  in  every  case  the  failure 
to  perform  must  be  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
Contractor.  If  the  failure  to  perform  is  caused 
by  the  failure  of  a  subcontractor  to  perform, 
and  if  such  failure  arises  out  of  causes 
beyond  the  control  of  both  the  Contractor  and 
subcontractor,  and  without  the  fault  or 
negligence  of  either  of  them,  the  Contractor 
shall  not  be  deemed  to  have  failed  in 
performance  of  the  contract,  unless:  the 
supplies  or  services  to  be  furnished  by  the 
subcontractor  were  obtainable  from  other 
sources,  the  Contracting  Officer  shall  have 
ordered  the  Contractor  in  writing  to  procure 
such  supplies  ot  services  from  such  other 
sources,  and  the  Contractor  shall  have  failed 
to  comply  reasonably  with  such  order.  Upon 
request  of  the  Contractor,  the  Contracting 
officer  shall  ascertain  the  facts  and  extent  of 
such  failure  and,  if  he/she  shall  determine 
that  any  failure  to  perform  was  occasioned  by 
any  one  or  more  of  the  said  causes,  the 
delivery  schedule  shall  be  revised 
accordingly,  subject  to  the  rights  of  the 
Government  under  the  termination  clause 
hereof.  (As  used  in  this  clause,  the  terms 
"subcontractor"  and  "subcontractors"  mean 
subcontractor(s)  at  any  tier.) 

(End  of  clause) 

3S2.270-1    Accesstbiltty  of  meetings, 
conferences,  and  seminars  to  persons  with 
dlsabHWes. 

The  following  clause  is  to  be  used  in 
accordance  with  370.102: 


Accessibility  of  Meetings,  Conferences,  and 
Seminars  to  Persons  with  Disabilities  (Jan 
1999) 

The  Contractor  agrees  as  follows: 

(a)  Planning.  The  Contractor  will  develop 

a  plan  to  assure  that  any  meeting,  conference, 
or  seminar  held  pursuant  to  this  contract  will 
meet  or  exceed  the  minimum  accessibility 
standards  set  forth  in  28  CFR  36.101-36.500 
and  Appendix  A:  ADA  Accessibility 
Guidelines  (ADAAG).  The  plan  shall  be 
submitted  to  the  project  officer  for  approval 
prior  to  initiating  action.  (  A  consolidated  or 
master  plan  for  contracts  requiring  numerous 
meetings,  conferences,  or  seminars  may  be 
submitted  in  lieu  of  separate  plans.) 

(b)  Facilities.  Any  facility  to  be  utilized  for 
meetings,  conferences,  or  seminars  in 
performance  of  this  contract  shall  be  in 
compliance  with  28  CFR  36.101-36.500  and 
Appendix  A.  The  Contractor  shall  determine, 
by  an  on-site  inspection,  that  the  facility 
meets  these  requirements. 

(1)  Parking.  Parking  shall  be  in  compliance 
with  28  CFR  36.101-36.500  and  Appendix  A. 

(2)  Entrances.  Entrances  shall  be  in 
compliance  with  28  CFR  36.101-36.500  and 
Appendix  A. 

(3)  Meeting  Rooms.  Meeting  rooms, 
including  seating  arrangements,  shall  be  in 
compliance  with  28  CFR  36.101-36.500  and 
Appendix  A.  In  addition,  stages,  speaker 
platforms,  etc.  which  are  to  be  used  by 
persons  in  wheelchairs  must  be  accessible  by 
ramps  or  lifts.  When  used,  the  ramp  may  not 
necessarily  be  independently  negotiable  if 
space  does  not  permit.  However,  any  slope 
over  1:12  must  be  approved  by  the  Project 
Officer  and  the  Contractor  must  provide 
assistance  to  negotiate  access  to  the  stage  or 
platform. 

(4)  Restrooms.  Restrooms  shall  be  in 
compliance  with  28  CFR  36.101-36.500  and 
Appendix  A. 

(5)  Eating  Facilities.  Eating  facilities  in  the 
meeting  facility  must  also  comply  with  28 
CFR  36.101-36.500  and  Appendix  A. 

(6)  Overnight  Facilities.  It  overnight 
accommodations  are  required,  the  facility 
providing  the  overnight  accommodations 
shall  also  comply  with  28  CFR  36.101-36.500 
and  Appendix  A. 

(7)  Water  Fountains.  Water  foimtains  shall 
comply  with  28  CFR  36.101-36.500  and 
Appendix  A. 

(8)  Telephones.  Public  telephones  shall 
comply  with  28  CFR  36.101-36.500  and 
Appendix  A. 

(c)  Provisions  of  Services  for  Attendees 
with  Sensory  Impairments. 

(1)  The  Contractor,  in  planning  the 
meeting,  conference,  or  seminar,  shall 
include  in  all  announcements  and  other 
materials  pertaining  to  the  meeting, 
conference,  or  seminar  a  notice  indicating 
Uiat  services  will  be  made  available  to 
persons  with  sensory  impairments  attending 
the  meeting,  if  requested  within  five  (5)  days 
of  the  date  of  the  meeting,  conference,  or 
seminar.  The  announcement(s)  and  other 
material(s)  shall  indicate  that  persons  with 
sensory  impairments  may  contact  a  specific 
person(s),  at  a  specific  address  and  phone 
number(s),  to  make  their  service 
requirements  known.  The  phone  number<s) 
shall  include  a  telecommunication  device  for 
the  deaf  (TDD). 


(2)  The  Contractor  shall  provide,  at  no 
additional  cost  to  the  individual,  those 
services  required  by  persons  with  sensory 
impairments  to  insure  their  complete 
participation  in  the  meeting,  conference,  or 
seminar. 

(3)  As  a  minimum,  when  requested  in 
advance,  the  Contractor  shall  provide  the 
following  services: 

(i)  For  {jersons  with  hearing  impairments, 
qualified  interpreters.  Also,  the  meeting 
rooms  will  be  adequately  illuminated  so 
signing  by  interpreters  can  be  easily  seen. 

(ii)  For  {jersons  with  vision  impairments, 
readers  and/or  cassette  materials,  as 
necessary,  to  enable  full  participation.  Also, 
meeting  rooms  will  be  adequately 
illuminated. 

(iii)  Agenda  and  other  conference 
materiaUs)  shall  be  translated  into  a  usable 
form  for  persons  with  sensory  impairments. 
Readers,  braille  translations,  large  print  text, 
and/or  taf)e  recordings  are  all  acceptable. 
These  materials  shall  be  available  to 
individuals  with  sensory  impairments  upon 
their  arrival. 

(4)  The  Contractor  is  responsible  for 
making  a  reasonable  effort  to  ascertain  the 
number  of  individuals  with  sensory 
impairments  who  plan  to  attend  the  meeting, 
conference,  or  seminar.  However,  if  it  can  be 
determined  that  there  will  be  no  person  with 
sensory  impairment  in  attendance,  the 
provision  of  those  services  under  paragraph 
(c)  of  this  clause  for  the  nonrepresented 
group,  or  groups,  is  not  required. 

(End  of  clause) 

352.270-2    Indian  preference. 

The  following  clause  shall  be  used  as 
prescribed  in  370.202(a): 

Indian  Preference  (Apr  1984) 

(a)  The  Contractor  agrees  to  give  preference 
in  employment  opportunities  under  this 
contract  to  Indians  who  can  perform  required 
work,  regardless  of  age  (subject  to  existing 
laws  and  regulations),  sex,  religion,  or  trit>al 
affiliation.  To  the  extent  feasible  and 
consistent  with  the  efficient  performance  of 
this  contract,  the  Contractor  further  agrees  to 
give  preference  in  employment  and  training 
opportunities  under  this  contract  to  Indians 
who  are  not  fully  qualified  to  perfonn 
regardless  of  age  (subject  to  existing  laws  and 
regulations),  sex,  religion,  or  tribal  affiliation. 
The  Contractor  also  agrees  to  give  preference 
to  Indian  organizations  and  Indian-owned 
economic  enterprises  in  the  awarding  of  any 
subcontracts  to  the  extent  feasible  and 
consistent  with  the  efficient  performance  of 
this  contract.  The  Contractor  shall  maintain 
statistical  records  as  are  necessary  to  indicate 
compliance  with  this  paragraph. 

(b)  In  connection  with  the  Indian        x 
employment  preference  requirements  of  this 
clause,  the  Contractor  shall  provide 
opportunities  for  training  incident  to  such 
employment.  Such  training  shall  include  on- 
the-job,  classroom  or  apprenticeship  training 
which  is  designed  to  increase  the  vocational 
effectiveness  of  an  Indian  employee. 

(c)  If  the  Contractor  is  unable  to  fill  its 
employment  and  training  opportunities  after 
giving  full  consideration  to  Indians  as 
required  by  this  clause,  these  needs  may  be 
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enterprises  to  receive  a  preference  in  the 
awarding  of  subcontracts.  In  this  connection, 
the  Contractor  shall: 

(1)  Designate  a  liaison  officer  who  will 
maintain  liaison  with  the  Government  and 
the  Trib€(s)  on  Indian  preference  matters; 
supervise  compliance  with  the  provisions  of 
this  clause:  and  administer  the  Contractor's 
Indian  preference  program. 

(2)  Advise  its  recruitment  sources  in 
writing  and  include  a  statement  in  all 
advertisements  for  employment  that  Indian 
applicants  will  be  given  preference  in 
employment  and  training  incident  to  such 
employment. 

(3)  Not  more  than  twenty  (20)  calendar 
days  after  award  of  the  contract,  post  a 
written  notice  in  the  Tribal  office  of  any 
reservations  on  which  or  near  where  the 
work  under  this  contract  is  to  be  performed 
that  sets  forth  the  Contractor's  employment 
needs  and  related  training  opportunities.  The 
notice  shall  include  the  approximate 
numbers  and  types  of  employees  needed;  the 
approximate  dates  of  employment;  the 
experience  or  special  skills  required  for 
employment,  if  any:  training  opportunities 
available;  and  other  pertinent  information 
necessary  to  advise  prospective  employees  of 
any  other  employment  requirements.  The 
Contractor  shall  also  request  the  Tribe(s)  on 
or  near  whose  reservation(s)  the  work  is  to 
be  performed  to  provide  assistance  to  the 
Contractor  in  filling  its  employment  needs 
and  training  opportunities.  The  Contracting 
Officer  will  advise  the  Contractor  of  the 
name,  location,  and  phone  number  of  the 
Tribal  officials  to  contact  in  regard  to  the 
posting  of  notices  and  requests  for  Tribal 
assistance. 

(4)  Establish  and  conduct  a  subcontracting 
program  which  gives  preference  to  Indian 
organizations  and  Indian-owned  economic 
enterprises  as  subcontractors  and  suppliers 
under  this  contract.  The  Contractor  shall  give 
public  notice  of  existing  subcontracting 
opportunities  and,  to  the  extent  feasible  and 
consistent  with  the  efficient  performance  of 
this  contract,  shall  solicit  bids  or  proposals 
only  from  Indian  organizations  or  Indian- 
owned  economic  enterprises.  The  Contractor 
shall  request  assistance  and  information  on 
Indian  firms  qualified  as  suppliers  or 
subcontractors  from  the  Tribe{s)  on  or  near 
whose  reservation(s)  the  work  under  the 
contract  is  to  be  performed.  The  Contracting 
Officer  will  advise  the  Contractor  of  the 
name,  location,  and  phone  number  of  the 
Tribal  officials  to  be  contacted  in  regard  to 
the  request  for  assistance  and  information. 
Public  notices  and  solicitations  for  existing 
subcontracting  opportunities  shall  provide  an 
equitable  opportunity  for  Indian  firms  to 
submit  bids  or  proposals  by  including:  A 
clear  description  of  the  supplies  or  services 
required,  including  quantities,  specifications, 
and  delivery  schedules  which  facilitate  the 
participation  of  Indian  firms;  A  statement 
indicating  that  preference  will  be  given  to 
Indian  organizations  and  Indian-owned 
economic  enterprises  in  accordance  with 
section  7(b)  of  Public  Law  93-638  (88  Stat. 
2205;  25  U.S.C.  450e(b));  Definitions  for  the 
terms  "Indian  organization"  and  "Indian- 
owned  economic  enterprise"  as  prescribed 
under  the  "Indian  Preference"  clause  of  this 


contract:  A  statement  to  be  completed  by  the 
bidder  or  offeror  that  it  is  an  Indian 
organization  or  Indian-owned  economic 
enterprise;  and  A  closing  date  for  receipt  of 
bids  or  proposals  which  provides  sufficient 
time  for  preparation  and  submission  of  a  bid 
or  proposal.  If  after  soliciting  bids  or 
proposals  from  Indian  organizations  and 
Indian-owned  economic  enterprises,  no 
responsive  bid  or  acceptable  proposal  is 
received,  the  Contractor  shall  comply  with 
the  requirements  of  paragraph  (d)  of  the 
"Indian  Preference"  clause  of  this  contract.  If 
one  or  more  responsible  bids  or  acceptable 
proposals  are  received,  award  shall  be  made 
to  the  low  responsible  bidder  or  acceptable 
offeror  if  the  price  is  determined  to  be 
reasonable.  If  the  low  responsive  bid  or 
acceptable  proposal  is  determined  to  be 
unreasonable  as  to  price,  the  Contractor  shall 
attempt  to  negotiate  a  reasonable  price  and 
award  a  subcontract.  If  a  reasonable  price 
cannot  be  agreed  upon,  the  Contractor  shall 
comply  with  the  requirements  of  paragraph 
(d)  of  the  "Indian  Preference"  clause  of  this 
contract. 

(5)  Maintain  written  records  under  this 
contract  which  indicate:  The  numbers  of 
Indians  seeking  employment  for  each 
employment  position  available  under  this 
contract:  The  number  and  types  of  positions 
filled  by  Indians  and  non-Indians,  and  the 
total  number  of  Indians  employed  under  this 
contract;  For  those  positions  where  there  are 
both  Indian  and  non-Indian  applicants,  and 
a  non-Indian  is  selected  for  employment,  the 
reason(s)  why  the  Indian  applicant  was  not 
selected;  Actions  taken  to  give  preference  to 
Indian  organizations  and  Indian-owned 
economic  enterprises  for  subcontracting 
opportunities  which  exist  under  this 
contract;  Reasons  why  preference  was  not 
given  to  Indian  firms  as  subcontractors  or 
suppliers  for  each  requirement  where  it  was 
determined  by  the  Contractor  that  such 
preference  would  not  be  consistent  with  the 
efficient  performance  of  the  contract;  and 
The  number  of  Indian  organizations  and 
Indian-owned  economic  enterprises 
contacted,  and  the  number  receiving 
subcontract  awards  under  this  contract. 

(6)  Submit  to  the  Contracting  Officer  for 
approval  a  quarterly  report  which 
summarizes  the  Contractor's  Indian 
preference  program  and  indicates  the  number 
and  types  of  available  positions  filled  by 
Indians  and  non-Indians,  and  the  dollar 
amounts  of  all  subcontracts  awarded  to 
Indian  organizations  and  Indian-owned 
economic  enterprises,  and  to  all  other  firms. 

(7)  Maintain  records  pursuant  to  this 
clause  and  keep  them  available  for  review  by 
the  Government  until  expiration  of  one  (1) 
year  after  final  payment  under  this  contract, 
or  for  such  longer  period  as  may  be  required 
by  any  other  clause  of  this  contract  or  by 
applicable  law  or  regulation. 

(b)  For  purposes  of  this  clause,  the 
following  definitions  of  terms  shall  apply: 

(1)  The  terms  "Indian,"  "Indian  Tribe," 
"Indian  Organization,"  and  "Indian-owned 
economic  enterprise"  are  defined  in  the 
clause  of  this  contract  entitled  "Indian 
Preference." 

(2)  "Indian  reservation"  includes  Indian 
reservations,  public  domain  Indian 
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Allotments,  former  Indian  reservations  in 
Oklahoma,  and  land  held  by  incorporated 
Native  groups,  regional  corporations,  and 
village  corporations  under  the  provisions  of 
the  Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688;  43  U.S.C.  1601  et  seq.) 

(3)  "On  or  near  an  Indian  Reservation" 
means  on  a  reservation  or  reservations  or 
within  that  area  surrounding  an  Indian 
reservation(s)  where  a  person  seeking 
employment  could  reasonably  be  expected  to 
commute  to  and  from  in  the  course  of  a  work 
day. 

(c)  Nothing  in  the  requirements  of  this 
clause  shall  be  interpreted  to  preclude  Indian 
Tribes  from  independently  developing  and 
enforcing  their  own  Indian  preference 
requirements.  Such  requirements  must  not 
conflict  with  any  Federal  statutory  or 
regulatory  requirement  dealing  with  the 
award  and  administration  of  contracts. 

(d)  The  Contractor  agrees  to  include  the 
provisions  of  this  clause,  including  this 
paragraph  (d),  in  each  subcontract  awarded  at 
any  tier  under  this  contract  and  to  notify  the 
Contracting  Officer  of  such  subcontracts. 

(e)  In  the  event  of  noncompliance  with  this 
clause,  the  Contracting  Officer  may  terminate 
the  contract  in  whole  or  in  part  or  may 
impose  any  other  sanctions  authorized  by 
law  or  by  other  provisions  of  the  contract. 
(End  of  clause) 

352.270-4    Pricing  of  adjustments. 

Insert  the  foIloM^ing  clause  in  all 
solicitations  and  resultant  fixed-priced 
contracts  other  than  purchase  orders. 

Pricing  of  Adjustments  (Apr  1984) 

When  costs  are  a  factor  in  determination  of 
a  contract  price  adjustment  pursuant  to  the 
"Changes"  clause  or  any  provision  of  this 
contract,  such  costs  shall  be  determined  in 
accordance  with  the  applicable  cost 
principles  and  procedures  set  forth  below: 


Principles 

Types  of  or- 
ganizations 

(a)  Subpart  31.2  of  the  Fed- 
eral Acquisition  Regulation. 

(b)  Subpart  31.3  of  the  Fed- 
eral Acquisition  Regulation. 

(c)  Subpart  31.6  of  the  Fed- 
eral Acquisition  Regulation. 

(d)  45  CFR  Part  74  Appendix 
E. 

(e)  Subpart  31.7  of  the  Fed- 
eral Acquisition  Regulation. 

Commercial. 
Educational. 

State  or  local 
govern- 
ments. 

Hospitals. 

Other  non- 
profit insti- 
tutions. 

(End  of  clause) 

352.270-6    Key  personnel. 

Insert  the  following  clause  in  all 
solicitations  and  resultant  cost- 
reimbursement  contracts. 

Key  Personnel  (Apr  1984) 

The  personnel  specified  in  this  contract  are 
considered  to  be  essential  to  the  work  being 
performed  hereunder.  Prior  to  diverting  any 
of  the  specified  individuals  to  other 
programs,  the  Contractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance 


and  shall  submit  justification  (including 
proposed  substitutions)  in  sufficient  detail  to 
permit  evaluation  of  the  impact  on  the 
program.  No  diversion  shall  be  made  by  the 
Contractor  without  the  written  consent  of  the 
Contracting  Officer;  provided,  that  the 
Contracting  Officer  may  ratify  in  writing  such 
diversion  and  such  ratification  shall 
constitute  the  consent  of  the  Contracting 
Officer  required  by  this  clause.  The  contract 
may  be  modified  from  time  to  time  during 
the  course  of  the  contract  to  either  add  or 
delete  personnel,  as  appropriate. 
(End  of  clause) 

352.270-6    Publications  and  Publicity. 

Insert  the  following  clause  in  all 
solicitations  and  resultant  contracts. 

Publications  and  Publicity  (Jul  1991) 

(a)  Unless  otherwise  specified  in  this 
contract,  the  Contractor  is  encouraged  to 
publish  the  results  of  its  work  under  this 
contract.  A  copy  of  each  article  submitted  by 
the  Contractor  for  publication  shall  be 
promptly  sent  to  the  Project  Officer.  The 
Contractor  shall  also  inform  the  Project 
Officer  when  the  article  or  other  publication 
is  published,  and  furnish  a  copy  of  it  as 
finally  published. 

(b)  The  Contractor  shall  include  in  any 
publication  resulting  from  work  performed 
under  this  contract  a  disclaimer  reading  as 
follows: 

The  content  of  this  publication  does  not 
necessarily  reflect  the  views  or  policies  of  the 
Department  of  Health  and  Human  Services, 
nor  does  mention  of  trade  names,  commercial 
products,  or  organizations  imply 
endorsement  by  the  U.S.  Govenmient." 

(End  of  clause) 

352.270-7    Paperworit  Reduction  Act 
Insert  the  following  clause  in  all 
solicitations  and  contracts. 

Paperwork  Reduction  Act  (Apr  1984) 

(a)  In  the  event  that  it  subsequently 
becomes  a  contractual  requirement  to  collect 
or  record  information  calling  either  for 
answers  to  identical  questions  from  10  or 
more  persons  other  than  Federal  employees, 
or  information  from  Federal  employees 
which  is  outside  the  scope  of  their 
employment,  for  use  by  the  Federal 
government  or  disclosure  to  third  parties,  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L. 
104-13)  shall  apply  to  this  contract.  No  plan, 
questionnaire,  interview  guide  or  other 
similar  device  for  collecting  information 
(whether  repetitive  or  single-time)  may  be 
used  without  first  obtaining  clearance  from 
the  Office  of  Management  and  Budget  (OMB). 
Contractors  and  Project  Officers  should  be 
guided  by  the  provisions  of  5  CFR  Part  1320. 
Controlling  Paperwork  Burdens  on  the 
Public,  and  seek  the  advice  of  the  HHS 
operating  division  or  Office  of  the  Secretary 
Reports  Clearance  Officer  to  determine  the 
procedures  for  acquiring  OMB  clearance. 

(b)  The  Contractor  shall  obtain  the  required 
OMB  clearance  through  the  Project  Officer 
before  expending  any  funds  or  making  public 
contracts  for  the  collection  of  data.  The 
authority  to  expend  funds  and  proceed  with 
the  collection  of  information  shall  be  in 


writing  by  the  Corjtracting  Officer.  The 
Contractor  must  plan  at  least  120  days  for 
OMB  clearance.  Excessive  delays  caused  by 
the  Government  which  arises  out  of  causes 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor  will  be 
considered  in  accordance  with  the  Excusable 
Delays  or  Default  clause  of  this  contract 
(End  of  clause) 

352.270-8    Protection  of  human  subjects, 
(a)  The  following  provision  shall  be 
included  in  solicitations  expected  to 
involve  human  subjects: 

Notice  to  Ofiierors  of  Requirements  of  45  CFR 
Part  46,  Protection  of  Human  Subjects  (Jan 
1999) 

(a)  Copies  of  the  Department  of  Health  and 
Human  Services  (Department)  regulations  for 
the  protection  of  human  subjects.  45  CFR 
Part  46,  are  available  from  the  Office  for 
Protection  from  Research  Risks  (OPRR), 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  The  regulations  provide  a 
systematic  means,  based  on  established 
ethical  principles,  to  safeguard  the  rights  and 
welfare  of  individuals  who  participate  as 
subjects  in  research  activities  supported  or 
conducted  by  the  Department. 

(b)  The  regulations  define  a  human  subject 
as  a  living  individual  about  whom  an 
investigator  (whether  professional  or  student) 
conducting  research  contains  data  through 
intervention  or  interaction  with  the  -^ 
individual,  or  identifiable  private 
information.  The  regulations  extend  to  the 
use  of  human  organs,  tissue,  and  body  fluids 
from  individually  identifiable  human 
subjects  as  well  as  to  graphic,  written,  or 
recorded  information  derived  from 
individually  identifiable  human  6ubjects. 
The  use  of  autopsy  materials  is  governed  by 
applicable  State  and  local  law  and  is  not 
directly  regulated  by  45  CFR  Part  46. 

(c)  Activities  in  which  the  only 
involvement  of  human  subjects  will  be  in  one 
or  more  of  the  categories  set  forth  in  45  CFR 
46.101(b)(l-6)  are  exempt  from  coverage. 

(d)  Inappropriate  designations  of  the 
noninvolvement  of  human  subjects  or  of 
exempt  categories  of  research  in  a  project 
may  result  in  delays  in  the  review  of  a 
proposal.  The  National  Institutes  of  Health 
will  make  a  final  determination  of  whether 
the  proposed  activities  are  covered  by  the 
regulations  or  are  in  an  exempt  category, 
based  on  the  information  provided  in  the 
proposal.  In  doubtful  cases,  prior 
consultation  with  OPRR,  (telephone:  301- 
496-7014),  is  recommended. 

(e)  In  accordance  with  45  CFR  Part  46, 
prospective  Contractors  being  considered  for 
award  shall  be  required  to  file  with  OPRR  an 
acceptable  Assurance  of  Compliance  with  the 
regulations,  specifying  review  procedures 
and  assigning  responsibilities  for  the 
protection  of  human  subjects.  The  initial  and 
continuing  review  of  a  research  project  by  an 
institutional  review  board  shall  assure  that 
the  rights  and  welfare  of  the  human  subjects 
involved  are  adequately  protected,  that  the 
risks  to  the  subjects  are  reasonable  in  relation 
to  the  potential  benefits,  if  any.  to  the 
subjects  and  the  importance  of  the 
knowledge  to  be  gained,  and  that  informed 
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consent  will  be  o  )tained  by  methods  that  are 
adequate  and  app  ropriate.  Prospective 
Contractors  prop(  ising  research  that  involves 
human  subjects  s  lall  be  contacted  by  OPRR 
and  given  detaile  1  instructions  for 
establishing  an  institutional  review  board 
and  filing  an  Assurance  of  Compliance. 

(f)  It  is  recomm  mded  that  OPRR  be 
consulted  for  adv  ce  or  guidance  concerning 
either  regulatory  i  equirements  or  ethical 
issues  pertaining  o  research  involving 
human  subjects. 
(End  of  provision 

(b)  The  follow  ing  clause  shall  be 
included  in  soli  :itations  and  resultant 
contracts  involving  human  subjects: 

Protection  of  Hunian  Subjects  (Jan  1999) 

(a)  The  Contraclor  agrees  that  the  rights 
and  welfare  of  human  subjects  involved  in 
research  under  this  contract  shall  be 
protected  in  accordance  with  45  CFR  Part  46 
and  with  the  Contractor's  current  Assurance 
of  Compliance  on  file  with  the  Office  for 
Protection  from  Research  Risks  (OPRR), 
National  Institute^  of  Health  (NIH),  Public 
Health  Service.  T^e  Contractor  further  agrees 
to  provide  certificition  at  least  annually  that 
the  Institutional  Review  Board  has  reviewed 
and  approved  the  procedures,  which  involve 
human  subjects  inj  accordance  with  45  CFR 
Part  46  and  the  A^urance  of  Compliance. 

(b)  The  Contractpr  shall  bear  full 
responsibility  for  l(he  performance  of  all  work 
and  services  involtring  the  use  of  human 
subjects  under  this  contract  in  a  proper 
maimer  and  as  safely  as  is  feasible.  The 
parties  hereto  agree  that  the  Contractor 
retains  the  right  ta  control  and  direct  the 
performance  of  all|work  under  this  contract. 
Nothing  in  this  cottract  shall  be  deemed  to 
constitute  the  Contractor  or  any 
subcontractor,  age^it  or  employee  of  the 
Contractor,  or  any  other  person,  organization, 
institution,  or  group  of  any  kind  whatsoever, 
as  the  agent  or  employee  of  the  Government. 
The  Contractor  agrees  that  it  has  entered  into 
this  contract  and  will  discharge  its 
obligations,  dutiesl  and  undertakings  and  the 
work  pursuant  thereto,  whether  requiring 
professional  judgejnent  or  otherwise,  as  an 
independent  contractor  without  imputing 
liability  or  the  part  of  the  Government  for  the 
acts  of  the  Contractor  or  its  employees. 

(c)  If  at  any  time  during  the  performance 
of  this  contract,  the  Contracting  officer 
determines,  in  consultation  with  the  OPRR, 
NIH.  that  the  Contactor  is  not  in  compliance 
with  any  of  the  req|uirements  and/or 
standards  stated  in  paragraphs  (a)  and  (b) 
above,  the  Contracting  Officer  may 
immediately  suspetid,  in  whole  or  in  part, 
work  and  further  payments  under  this 
contract  until  the  uontractor  corrects  the 
noncompliance.  Nstice  of  the  suspension 
may  be  communicited  by  telephone  and 
confirmed  in  writiig.  If  the  Contractor  fails 
to  complete  corrective  action  within  the 
period  of  time  designated  in  the  Contracting 
Officer's  written  nqtice  of  suspension,  the 
Contracting  Officeijmay,  in  consultation  with 
OPRR,  NIH,  termii^te  this  contract  in  whole 
or  in  part,  and  the  Contractor's  name  may  be 
removed  from  the  l|st  of  those  contractors 
with  approved  Health  and  Human  Services 
Human  Subject  Assurances. 


(End  of  clause) 

352.270-9    Care  of  laboratory  animals. 

(a)  The  following  provision  shall  be 
included  in  solicitations  expected  to 
involve  vertebrate  animals: 

Notice  to  Ofiierors  of  Requirement  for 
Adequate  Assurance  of  Protection  of 
Vertebrate  Animal  Subjects  (Sep  1985) 

The  PHS  Policy  on  Humane  Care  and  Use 
of  Laboratory  Animals  by  Awardee 
Institutions  establishes  a  number  of 
requirements  for  research  activities  involving 
animals.  Before  a  PHS  award  may  be  made 
to  an  applicant  organization,  the  organization 
shall  file,  with  the  Office  for  Protection  from 
Research  Risks  (OPRR),  National  Institutes  of 
Health  (NIH),  PHS,  a  written  Animal  Welfare 
Assurance  which  commits  the  organization 
to  comply  with  the  provisions  of  the  PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee  Institutions, 
the  Animal  Welfare  Act,  and  the  Guide  for 
the  Care  and  Use  of  Laboratory  Animals 
prepared  by  the  Institute  of  Laboratory 
Animal  Resources.  In  accordance  with  the 
PHS  Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee  Institutions, 
applicant  organizations  must  establish  a 
committee,  qualified  through  the  experience 
and  expertise  of  its  members,  to  oversee  the 
institution's  animal  program,  facilities  and 
procedures.  No  PHS  award  involving  the  use 
of  animals  shall  be  made  unless  the  Animal 
Welfare  Assurance  has  been  approved  by 
OPRR.  Prior  to  award,  the  Contracting  Officer 
will  notify  Contractor(s)  selected  for  projects 
that  involve  live  vertebrate  animals  that  an 
Animal  Welfare  Assurance  is  required.  The 
Contracting  Officer  will  request  that  OPRR 
negotiate  an  acceptable  Animal  Welfare 
Assurance  with  those  Contractors).  For 
further  information,  OPRR  may  be  contacted 
at  NIH,  Bethesda,  Maryland  20892  (301-496- 
7041). 

(End  of  provision) 

(b)  The  following  clause  shall  be 
included  in  all  solicitations  and 
resultant  contracts  involving  research 
on  vertebrate  animals: 

Care  of  Live  Vertebrate  Animals  (Jan  1999) 

(a)  Before  undertaking  performance  of  any 
contract  involving  animal  related  activities, 
the  Contractor  shall  register  with  the 
Secretary  of  Agriculture  of  the  United  States 
in  accordance  with  7  U.S.C.  2316  and  9  CFR 
sections  2.25  through  2.28.  The  Contractor 
shall  furnish  evidence  of  the  registration  to 
the  Contracting  Officer. 

(b)  The  Contractor  shall  acquire  vertebrate 
animals  used  in  research  from  a  dealer 
licensed  by  the  Secretary  of  Agriculture 
under  7  U.S.C.  2133  and  9  CFR  Sections  2.1- 
2.11,  or  from  a  source  that  is  exempt  from 
licensing  under  those  sections. 

(c)  The  Contractor  agrees  that  the  care  and 
use  of  any  live  vertebrate  animals  used  or 
intended  for  use  in  the  performance  of  this 
contract  will  conform  with  the  PHS  Policy  on 
Humane  Care  of  Use  of  Latwratory  Animals, 
the  current  Animal  Welfare  Assurance,  the 
Guide  for  the  Care  and  Use  of  Laboratory 
Animals  prepared  by  the  Institute  of 


Laboratory  Animal  Resources  and  the 
pertinent  laws  and  regulations  of  the  United 
States  Department  of  Agriculture  (see  7 
U.S.C.  2131  et  seq.  and  9  CFR  Subchapter  A. 
Parts  1-3).  In  case  of  conflict  between 
standards,  the  more  stringent  standard  shall 
be  used. 

(d)  If  at  any  time  during  performance  of 
this  contract,  the  Contracting  Officer 
determines,  in  consultation  with  the  Office 
for  Protection  from  Research  Risks  (OPRR), 
National  Institutes  of  Health  (NIH),  that  the 
Contractor  is  not  in  compliance  with  any  of 
the  requirements  and/or  standards  stated  in 
paragraphs  (a)  through  (c)  above,  the 
Contracting  Officer  may  immediately 
suspend,  in  whole  or  in  part,  work  and 
further  payments  under  this  contract  until 
the  Contractor  corrects  the  noncompliance. 
Notice  of  the  suspension  may  be 
communicated  by  telephone  and  confirmed 
in  writing.  If  the  Contractor  fails  to  complete 
corrective  action  within  the  period  of  time 
designated  in  the  Contracting  Officer's 
written  notice  of  suspension,  the  Contracting 
Officer  may,  in  consultation  with  OPRR,  NIH, 
terminate  this  contract  in  whole  or  in  part, 
and  the  Contractor's  name  may  be  removed 
from  the  list  of  those  contractors  with 
approved  PHS  Animal  Welfare  Assurances. 

Note:  The  Contractor  may  request 
registration  of  its  facility  and  a  current  listing 
of  licensed  dealers  from  the  Regional  Office 
of  the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  USDA,  for  the  region  in 
which  its  research  facility  is  located.  The 
location  of  the  appropriate  APHIS  Regional 
Office,  as  well  as  information  concerning  this 
program  may  be  obtained  by  contacting  the 
Animal  Care  Staff.  USDA/APHIS.  4700  River 
Road,  Riverdale,  Maryland  20737. 
(End  of  Clause) 

Part  353— FORMS 

Subpart  353.3— Illustrations  of  Forms 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  353.3— Illustrations  of  Forms 

353.370-674    Form  HHS  674,  Structured 
Approach  Profit/Fee  Objective. 

This  form  is  available  through  local 
cost  advisory  personnel.  For  copies  of 
the  form,  contact  the  Program  Support 
Center  at  (301)  443-6740. 

PART  370— SPECIAL  PROGRAMS 
AFFECTING  ACQUISITION 

Subpart  370.1— Accessibility  of  IMeetings, 
Conferences,  and  Semirtars  to  Persons  wittt 
Disabilities 

Sec. 

370.101 

370.102 

Subpart  370.2— Indian  Preference  in 
Employment,  Training,  and  Subcontracting 
Opportunities 

370.201  Statutory  requirements. 

370.202  Applicability. 

370.203  Definitions. 

370.204  Compliance  enforcement. 

370.205  Tribal  preference  requirements. 


Policy. 
Responsibilities. 
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Subpart  370.3— Acquisitions  Involving 
Human  Subjects 

370.300  Scope  of  subpart. 

370.301  Policy. 

3  70. 302    Types  of  assurances. 

370.303  Notice  to  offerors. 

370.304  Contract  clause. 

Subpart  370.4— Acquisitions  Involving  the 
Use  of  Laboratory  Animals 

370.400  Scope  of  subpart. 

370.401  Policy. 

370.402  Assurances. 

370.403  Notice  to  offerors. 

370.404  Contract  clause. 

Subpart  370.5— Acquisitions  Under  the  Buy 
Indian  Act 

370. 500  Scope  of  subpart. 

370.501  Policy. 

370.502  Definitions. 

370.503  Requirements. 

370.504  Competition. 

370.505  Responsibility  determinations. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  370.1— Accessibility  of 
Meetings,  Conferences,  and  Seminars 
to  Persons  With  Disabilities 

370.101  Policy. 

(a)  It  is  the  policy  of  HHS  that  all 
meetings,  conferences,  and  seminars  be 
accessible  to  persons  with  disabilities. 
For  the  purpose  of  this  policy, 
accessibility  is  defined  as  both  physical 
access  to  meeting,  conference,  and 
seminar  sites,  and  aids  and  services  to 
enable  individuals  with  sensory 
disabilities  to  fully  participate  in 
meetings,  conferences,  and  seminars. 

(b)  In  regard  to  acquisition,  the  policy 
is  applicable  to  all  contracts  where  the 
statement  of  work  requires  the 
contractor  to  conduct  meetings, 
conferences,  or  seminars  that  are  open 
to  the  public  or  involve  HHS  personnel, 
but  not  to  ad  hoc  meetings  that  may  be 
necessary  or  incidental  to  contract 
performance. 

370.102  Responsibilities. 

(a)  The  contracting  officer  shall 
include  the  clause  in  352.270-1  in  every 
solicitation  and  resulting  contract  when 
the  statement  of  work  requires  the 
contractor  to  conduct  meetings, 
conferences,  or  seminars  in  accordance 
with  370.101(b). 

(b)  The  project  officer  shall  be 
responsible  for  obtaining,  reviewing, 
and  approving  the  contractor's  plan, 
which  is  to  be  submitted  in  response  to 
paragraph  (a)  of  the  contract  clause  in 
352.270-1.  A  consolidated  or  master 
plan  for  contracts  requiring  numerous 
meetings,  conferences,  or  seminars  will 
be  acceptable.  The  project  officer,  prior 
to  approving  the  plan,  should  consult 
with  the  Office  of  Engineering  Services 
serving  the  region  where  the  meeting. 


conference,  or  seminar  is  to  be  held,  to 
assure  that  the  contractor's  plan  meets 
the  accessibility  requirements  of  the 
contract  clause.  The  Office  of 
Engineering  Services  should  determine 
the  adequacy  of  the  contractor's  plan, 
and  notify  the  project  officer,  in  writing, 
within  ten  (10)  working  days  of 
receiving  the  request  from  the  project 
officer. 

Subpart  370.2— Indian  Preference  in 
Employment,  Training,  arul 
Subcontracting  Opportunities 

370.201  Statutory  requirennents. 

Section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  Public  Law  93-638,  88 
Stat.  2205,  25  U.S.C.  450e(b),  requires: 

Any  contract,  subcontract,  grant,  or 
subgrant  pursuant  to  this  Act,  the  Act  of 
April  16, 1934  (48  Stat.  596),  as  amended,  or 
any  other  Act  authorizing  Federal  contracts 
with  or  grants  to  Indian  organizations  or  for 
the  benefit  of  Indians,  shall  require  that  to 
the  greatest  extent  feasible: 

(1)  Preferences  and  opportunities  for 
training  and  employment  in  connection  with 
the  administration  of  such  contracts  or  grants 
shall  be  given  to  Indians;  and 

(b)  Preference  in  the  award  of  subcontracts 
and  subgrants  in  connection  with  the 
administration  of  such  contracts  or  grants 
shall  be  given  to  Indian  organizations  and  to 
Indian-owned  economic  enterprises  as 
defined  in  section  3  of  the  Indian  Financing 
Act  of  1974  (88  Stat.  77). 

370.202  Applicability. 

The  Indian  Preference  clause  set  forth 
in  352.270-2  and  the  Indian  Preference 
Program  clause  set  forth  in  352.270-3 
have  been  developed  to  implement 
section  7(b)  of  Public  Law  93-638  for  all 
activities  of  the  Department.  The  clauses 
shall  be  used  by  any  affected 
departmental  contracting  activity  as 
follows,  except  solicitations  issued  and 
contracts  awarded  pursuant  to  Title  I  of 
Public  Law  93-638  (25  U.S.C.  450  et 
sea.)  are  exempted: 

(c)  The  Indian  Preference  clause 
(352.270-2)  shall  be  included  in  each 
solicitation  and  resultant  contract, 
regardless  of  dollar  amoimt: 

(1)  When  the  contract  is  to  be 
awarded  pursuant  to  an  act  specifically 
authorizing  contracts  with  Indian 
organizations;  or 

(2)  Where  the  work  to  be  performed 
under  the  contract  is  specifically  for  the 
benefit  of  Indians  and  is  in  addition  to 
any  incidental  benefits  which  might 
otherwise  accrue  to  the  general  public. 

(b)  The  Indian  Preference  Program 
clause  (352.270-3)  shall  be  included  in 
each  solicitation  and  resultant  contract 
when: 

(1)  The  dollar  amount  of  the 
acquisition  is  expected  to  equal  or 


exceed  $50,000  for  nonconstruction 
work  or  $100,000  for  construction  work; 

(2)  The  Indian  Preference  clause  is  to 
be  included  in  the  solicitation  and 
resultant  contract;  and 

(3)  The  determination  is  made,  prior 
to  solicitation,  that  the  work  to  be 
performed  under  the  resultant  contract 
will  take  place  in  whole  or  in 
substantial  part  on  or  near  an  Indian 
reservation(s).  In  addition,  the  Indian 
Preference  Program  clause  may  be 
included  in  any  solicitation  and 
resultant  contract  below  the  $50,000  or 
$100,000  level  for  nonconstruction  or 
construction  contracts,  respectively,  but 
which  meet  the  requirements  of 
paragraphs  (b)(2)  and  (3)  of  this  370.202, 
and,  in  the  opinion  of  the  contracting 
activity,  offer  substantial  opportunities 
for  Indian  employment,  training,  and 
subcontracting. 

370.203    Definitions. 

For  purposes  of  this  subpart  370.2,  the 
following  definitions  shall  apply: 

(a)  Indian  means  a  person  who  is  a 
member  of  an  Indian  Tribe.  If  the 
contractor  has  reason  to  doubt  that  a 
person  seeking  employment  preference 
is  an  Indian,  the  contractor  shall  grant 
the  preference  but  shall  require  the 
individual  to  provide  evidence  within 
thirty  (30)  days  from  the  Tribe 
concerned  that  the  person  is  a  member 
of  the  Tribe. 

(b)  IndianTribe  means  an  Indian 
Tribe,  pueblo,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  Village  or 
regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688,  43  U.S.C.  1601)  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(c)  Indian  organization  means  the 
governing  body  of  any  Indian  Tribe  or 
entity  established  or  recognized  by  such 
governing  body  in  accordance  with  the 
Indian  Financing  Act  of  1974  (88  Stat. 
77,  25  U.S.C.  1451). 

(d)  Indian-owned  economic  enterprise 
means  any  Indian-owned  commercial, 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit,  provided  that  such  Indian 
owTiership  shall  constitute  not  less  than 
51  percent  of  the  enterprise,  and  the 

■  ownership  shall  encompass  active 
operation  and  control  of  the  enterprise. 

(e)  Indian  reservation  includes  Indian 
reservations,  public  domain  Indian 
allotments,  former  Indian  reservations 
in  Oklahoma,  and  land  held  by 
incorporated  Native  groups,  regional 
corporations,  and  village  corporations 
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370.204  Compllahce  enforcement 

(a)  The  concerned  contracting  activity 
shall  be  responsi  )le  for  conducting 

to  insure  contractor 
the  requirements  of  the 
clauses  set  forth  In  352.270-2  and 
352.270-3.  These  reviews  may  be 
conducted  with  t  ae  assistance  of  the 
Indian  Tribe(s)  cdncemed. 

(b)  Complaints  of  noncomplaince 

with  the  requiren  lents  of  the  clauses  set 

forth  in  352.270-2  and  352.270-3  which 

are  filed  in  writirg  with  the  contracting 

activity  shall  be  f  romptly  investigated 

and  resolved  by  tpe  contracting  officer. 
i 

370.205  Tribal  pr^erence  requirements. 

(a)  Where  the  work  under  a  contract 
is  to  be  performed  on  an  Indian 
reservation,  the  contracting  activity  may 
supplement  the  clause  set  forth  in 
352.270-3  by  addjing  specific  Indian 
preference  requirements  of  the  Tribe  on 
whose  reservation  the  work  is  to  be 
performed.  The  supplemental 
requirements  shall  be  jointly  developed 
for  the  contract  by  the  contracting 
activity  and  the  tribe.  Supplemental 
preference  requin  ments  must  represent 
a  further  implementation  of  the 
requirements  of  section  7(b)  of  Public 
Law  93-638  and  nust  be  approved  by 
the  affected  progr  im  director  and 
approved  for  legal  sufficiency  by  the 
Business  and  Administrative  Law 
Division,  OGC,  or  a  regional  attorney 
before  being  added  to  a  solicitation  and 
resultant  contract.  Any  supplemental 
preference  requirements  to  be  added  to 
the  clause  in  352.;  70-3  shall  be 
included  in  the  so  iicitation  and  clearly 
identified  in  ordei  to  insure  uniform 
understanding  or  '  he  additional 
requirements  by  a  1  prospective  bidders 
or  offerors. 

(b)  Nothing  in  tl  is  part  shall  be 
interpreted  to  prec  lude  Tribes  from 
independently  dei  eloping  and 
enforcing  their  ow  ti  tribal  preference 
requirements.  Sue  i  independently 
developed  tribal  p  reference 
requirements  shali  not,  except  as 
provided  in  paragraph  (a)  of  this 
section,  become  a  'equirement  in 
contracts  covered  under  this  Subpart 
370.2,  and  must  ndt  conflict  with  any 
Federal  statutory  c  r  regulatory 


requirement  concerning  the  award  and 
administration  of  contracts. 

Subpart  370.3— Acquisitions  Involving 
Human  Subjects 

370.300  Scope  of  subpart. 

This  subpart  applies  to  all  research 
and  development  activities  involving 
human  subjects  conducted  under 
contract  (see  45  CFR  46.102(d)  and  (f)). 

370.301  Policy. 

It  is  the  policy  of  the  Department  of 
Health  and  Human  Services  (DHHS) 
that  no  contract  involving  human 
subjects  shall  be  awarded  until 
acceptable  assurance  has  been  given 
that  the  activity  will  be  subject  to  initial 
and  continuing  review  by  an 
appropriate  Institutional  Review  Board 
(IRB)  as  described  in  DHHS  regulations 
at  45  CFR  46.103.  An  applicable 
Multiple  Project  Assurance  (MPA)  or 
Single  Project  Assurance  (SPA), 
approved  by  the  Office  for  Protection 
from  Research  Risks  (OPRR),  National 
Institutes  of  Health  (NIH),  shall  be 
required  of  each  contractor, 
subcontractor,  or  cooperating  institution 
having  responsibility  for  human 
subjects  involved  in  performance  of  the 
contract.  The  OPRR,  NIH,  is  responsible 
for  negotiating  assurances  covering  all 
DHHS-supported  or  DHHS-conducted 
activities  involving  human  subjects. 
Contracting  officers  shall  be  guided  by 
OPRR  regarding  nonaward  or 
termination  of  a  contract  due  to 
inadequate  assurance  or  breech  of 
assurance  for  protection  of  human 
subjects. 

370.302    Types  of  assurances. 

Assurances  may  be  one  of  two  types: 

(a)  Multiple  Project  Assurance  (MPA). 
An  MPA  describes  the  oversight 
procedures  applicable  to  all  DHHS- 
supported  human  subjects  activities 
within  an  institution  having  a 
significant  number  of  concurrent 
projects.  An  MPA  listed  in  OPRR's 
current  "List  of  Institutions  Which  Have 
an  Approved  MPA"  will  be  considered 
acceptable  for  purposes  of  this  policy. 

(b)  Single  Project  Assurance  (SPA). 
An  SPA  describes  the  oversight 
procedures  applicable  to  a  single  DHHS- 
supported  human  subjects  activity. 
SPAs  may  be  approved  in  modified 
form  to  meet  unusual  requirements. 
*PAs  are  not  solicited  from  institutions 
with  OPRR  approved  MP  As.  Copies  of 
proposals  selected  for  negotiation  and 
requiring  one  or  more  SPAs  shall  be 
forwarded  to  the  Human  Subjects 
Assurance  Branch,  OPRR,  NIH  MSC 
7507,  6100  Executive  Blvd.,  Room  3B01, 
Rockville,  Maryland  20892,  as  early  as 


possible  so  that  timely  action  may  be 
taken  to  secure  the  SPA(s). 

370.303    Notice  to  offerors. 

(a)  Solicitations  shall  contain  the 
notice  to  offerors  in  352.270-8(a) 
whenever  contract  performance  is 
expected  to  involve  human  subjects. 

lb)  IRB  approval  of  proposals 
submitted  by  institutions  having  an 
OPRR-approved  MPA  should  be 
certified  in  the  manner  required  by 
instructions  for  completion  of  the 
contract  proposal;  or  by  completion  of  a 
DHHS  Form  310.  Protection  of  Human 
Subjects  Assurance  Identification/ 
Certification/Declaration;  or  by  letter 
indicating  the  institution's  OPRR- 
assigned  MPA  number,  the  date  of  IRB 
review  and  approval,  and  the  type  of 
review  (convened  or  expedited).  The 
date  of  IRB  approval  must  not  be  more 
than  12  months  prior  to  the  deadline  for 
proposal  submission. 

(c)  SPAs  for  contractors, 
subcontractors,  or  cooperating 
institutions  generally  will  not  be 
requested  prior  to  determination  that  a 
contract  proposal  has  been  selected  for 
negotiation.  When  an  SPA  is  submitted, 
it  provides  certification  for  the  initial 
contract  period.  No  additional 
documentation  is  required.  If  the 
contract  provides  for  additional  years  to 
complete  the  project,  the 
noncompetitive  renewal  proposal  shali 
be  certified  in  the  manner  described  in 
the  preceding  paragraph. 

370.304    Contract  clause. 

The  clause  set  forth  in  352.270-8(b) 
shall  be  inserted  in  all  solicitations  and 
resultant  contracts  involving  human 
subjects. 

Subpart  370.4— Acquisitions  Involving 
the  Use  of  Laboratory  Animals 

370.400  Scope  of  subpart 

This  subpart  applies  to  all  research, 
research  training  and  biological  testing 
activities  involving  live  vertebrate 
animals  conducted  under  contract  (see 
Public  Health  Service  Policy  on 
Humane  Care  and  Use  of  Laboratory 
Animals  (PHS  Policy),  Rev.  1986,  Repr. 
1996). 

370.401  Policy. 

(a)  It  is  the  policy  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
and  the  Public  Health  Service  agencies 
that  no  contract  involving  live 
vertebrate  animals  shall  be  awarded 
until  acceptable  assurance  has  been 
given  that  the  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  Institutional  Animal  Care 
and  Use  Committee  (lACUC)  as 
described  in  the  PHS  Policy  at  IV.  B.  6. 
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and  7.  An  applicable  Full  Animal 
Welfare  Assurance  or  Interinstitutional 
Agreement/Assurance,  approved  by  the 
Office  for  Protection  from  Research 
Risks  (OPRR).  National  Institutes  of 
Health  (NIH),  shall  be  required  of  each 
contractor,  subcontractor,  or  cooperating 
institution  having  responsibility  for 
animal  care  and  use  involved  in 
performance  of  the  contract  (see  PHS 
Policy  II..  IV.  A.,  And  V.  B.). 

(b)  The  OPRR,  NIH,  is  responsible  for 
negotiating  assurances  covering  all 
DHHS/PHS-supported  or  DHHS/PHS- 
conducted  activities  involving  the  care 
and  use  of  live  vertebrate  animals. 
Contracting  officers  shall  be  guided  by 
OPRR  regarding  adequate  animal  care, 
and  use,  approval,  disapproval, 
restriction,  or  withdrawal  of  approval  of 
assurances  (see  PHS  Policy  V.  A.). 

370.402  Assurances. 

(a)  Assurances  may  be  one  of  two 
types: 

(1)  Full  Animal  Welfare  Assurance 
(AWA).  An  AWA  describes  the 
institution's  complete  program  for  the 
care  and  use  of  animals,  including  but 
not  limited  to  the  facilities, 
occupational  health,  training,  veterinary 
care,  LACUC  procedures  and  lines  of 
authority  and  responsibility.  An  AWA 
listed  in  OPRR's  list  of  institutions 
which  have  an  approved  full  AWA  will 
be  considered  acceptable  for  purposes  of 
this  policy. 

(2)  Interinstitutional  Agreement/ 
Assurance  (LAA).  An  lAA  describes  the 
arrangements  between  an  offeror  and 
usually  a  subcontractor  where  emimal 
activities  will  occur.  An  LAA  is  limited 
to  the  specific  award  or  single  project. 

(b)  Copies  of  proposals  selected  for 
negotiation  and  requiring  an  assurance 
shall  be  forwarded  to  the  Assurance 
Branch,  Division  of  Animal  Welfare, 
OPRR,  NIH  MSC  7507,  6100  Executive 
Blvd.,  Room  3B01,  Rockville,  Maryland 
20892,  as  early  as  possible  in  order  that 
timely  action  may  be  taken  to  secure  the 
necessary  assurances. 

(c)  A  contractor  providing  animal  care 
services  at  an  assured  entity,  such  as  a 
Government-owned ,  contractor-operated 
(GOCO)  site,  does  not  need  a  separate 
assurance  because  the  GOCO  site 
normally  covers  the  contractor  services 
in  the  GOCO  site  assurance. 

370.403  Notice  to  offerors. 

Solicitations  shall  contain  the  notice 
to  offerors  in  352.270-9(a)  whenever 
contract  performance  is  expected  to 
involve  the  use  of  live  vertebrate 
animals. 

(a)  For  offerors  having  a  full  AWA  on 
file  with  OPRR,  lACUC  approval  of  the 
use  of  animals  shall  be  submitted  in  the 


manner  required  by  instructions  for 
completion  of  the  contract  proposal,  but 
prior  to  the  technical  review  of  the 
proposal. 

Note:  The  date  of  lACUC  review  and 
approval  must  not  be  more  than  36  months 
prior  to  the  deadline  for  proposal 
submission. 

(b)  Non-assured  offerors  are  not 
required  to  submit  assurances  or  LACUC 
approval  with  proposals.  OPRR  will 
contact  contractors,  subcontractors  and 
cooperating  institutions  to  negotiate 
necessary  assurances  and  verify  lACUC 
approvals  when  requested  by 
appropriate  DHHS/PHS  staff. 

370.404    Contract  clause. 

The  clause  set  forth  in  352.270-9(b) 
shall  be  included  in  all  solicitations  and 
resultant  contracts  involving  the  care 
and  use  of  live  vertebrate  animals. 

Subpart  370.5— Acquisitions  Under  the 
Buy  Indian  Act 

370.500  Scope  of  subpart 

This  subpart  sets  forth  the  policy  on 
preferential  acquisition  from  Indians 
under  the  negotiation  authority  of  the 
Buy  Indian  Act.  Applicability  of  this 
subpart  is  limited  to  acquisitions  made 
by  or  on  behalf  of  the  Indian  Health 
Service  of  the  Public  Health  Service. 

370.501  Policy. 

(a)  The  Indian  Health  Service  will 
utilize  the  negotiation  authority  of  the 
Buy  Indian  Act  to  give  preference  to 
Indians  whenever  the  use  of  that 
authority  is  authorized  and  is 
practicable.  The  Buy  Indian  Act  was 
enacted  as  a  proviso  to  section  23  of  the 
Act  of  June  25, 1910,  Chapter  431,  Pub. 
L.  313,  61st  Congress,  36  Stat.  861,  and 
prescribes  the  application  of  the 
advertising  requirements  of  section  3709 
of  the  Revised  Statutes  to  the 
acquisition  of  Indian  supplies.  As  set 
out  in  25  U.S.C.  47,  the  Buy  Indian  Act 
provides  as  follows: 

So  far  as  may  be  practicable  Indian  labor 
shall  be  employed,  and  purchases  of  the 
products  of  Indian  industry  may  be  made  in 
open  market  in  the  discretion  of  the  Secretary 
of  the  Interior. 

(b)  The  functions,  responsibilities, 
authorities,  and  duties  of  the  Secretary 
of  the  Interior  for  maintenance  and 
operation  of  hospital  and  health 
facilities  for  Indians  and  for  the 
conservation  of  the  health  of  Lidians 
were  transferred  to  the  Secretary  of 
Health,  Education,  and  Welfare,  on  July 
1,  1955  by  Pub.  L.  568,  83rd  Congress. 
42  U.S.C.  2001  etseq.  Accordingly,  the 
Secretary  of  Health  and  Human  Services 
is  authorized  to  use  the  Buy  Indian  Act 
in  the  acquisition  of  products  of  Indian 


industry  in  connection  with  the 
maintenance  and  operation  of  hospital 
and  health  facilities  for  Indians  and  for 
the  conservation  of  the  health  of 
Indians.  This  authority  has  been 
delegated  exclusively  to  the  Indian 
Health  Service  and  is  not  available  for 
use  by  any  other  HHS  component 
(unless  that  component  is  making  an 
acquisition  on  behalf  of  the  Indian 
Health  Service). 

(c)  Use  of  the  Buy  Indian  Act 
negotiation  authority  has  been 
emphasized  in  subsequent  legislation, 
particularly  Pub.  L.  94-437  and  Pub.  L. 
96-537. 

370.502  Definitions. 

Buy  Indian  contract  means  any 
contract  involving  activities  covered  by 
the  Buy  Indian  Act  that  is  negotiated 
under  the  provisions  of  41  U.S.C. 
252(c)(15)  and  25  U.S.C.  47  between  an 
Indian  firm  and  a  contracting  officer 
representing  the  Indian  Health  Service. 

Indian  means  a  member  of  any  tribe, 
pueblo,  band,  group,  village  or 
community  that  is  recognized  by  the 
Secretary  of  the  Interior  as  being  Indian 
or  any  individual  or  group  of 
individuals  that  is  recognized  by  the 
Secretary  of  the  Interior  or  the  Secretary 
of  Health  and  Human  Services.  The 
Secretary  of  Health  and  Human  Services 
in  making  determinations  may  take  into 
account  the  determination  of  the  tribe 
with  which  affiliation  is  claimed. 

Indian  firm  means  a  sole  enterprise, 
partnership,  corporation,  or  other  type 
of  business  organization  ov^ed, 
controlled,  and  operated  by  one  or  more 
Indians  (including,  for  the  purpose  of 
sections  301  and  302  of  Pub.  L.  94-437, 
former  or  currently  federally  recognized 
Indian  tribes  in  the  State  of  New  York) 
or  by  an  Indian  firm;  or  a  nonprofit  firm 
organized  for  the  benefit  of  Indians  and 
controlled  by  Indians  (see  370.503(a)). 

Product  of  Indian  industry  means 
anything  produced  by  Indians  through 
physical  labor  or  by  intellectual  effort 
involving  the  use  and  application  of 
skills  by  them. 

370.503  Requirements. 

(a)  Indian  ownership.  The  degree  of 
Indian  ownership  of  an  Indian  firm 
shall  be  at  least  51  percent  during  the 
period  covered  by  a  Buy  Indian 
contract. 

(b)  Joint  ventures.  An  Indian  firm  may 
enter  into  a  joint  venture  with  other 
entities  for  specific  projects  as  long  as 
the  Indian  firm  is  the  managing  partner. 
However,  the  joint  venture  must  be 
approved  by  the  contracting  officer  prior 
to  the  award  of  a  contract  under  the  Buy 
Indian  Act. 
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(c)  Bonds.  In  the  case  of  contracts  for 
the  construction,  alteration,  or  repair  of 
public  buildings  or  public  works, 
performance  and  payment  bonds  are 
required  by  the  Miller  Act  (40  U.S.C. 
270a)  and  FAR  'art  28.  In  the  case  of 
contracts  with  I  idian  tribes  or  public 
nonprofit  organizations  serving  as 
governmental  instrumentalities  of  an 
Indian  tribe,  bo;  ids  are  not  required. 
However,  bondi  i  are  required  when 
dealing  with  pr  vate  business  entities 
which  are  owne  d  by  an  Indian  tribe  or 
members  of  an  1  ndian  tribe.  Bonds  may 
be  required  of  private  business  entities 
which  are  joint  ventures  with,  or 
subcontractors  ( if.  an  Indian  tribe  or  a 
public  nonprofi  organization  serving  as 
a  governmental  nstrumeiitality  of  an 
id  guarantee  or  bid 
only  when  a 
ayment  bond  is 


Indian  tribe.  A 
bond  is  requirei 
performance  or 
required 

(d)  Indian  pn 
training  and  su 
awarded  under 


ference  in  employment, 
contracting.  Contracts 
le  Buy  Indian  Act  are 
subject  to  the  requirements  of  section 
7(b)  of  the  Indiah  Self-Determination 
and  Education  Assistance  Act  (Pub.  L. 
93-638),  which  requires  that  preference 
be  given  to  Indians  in  employment, 
training,  and  sulicontracting.  The  Indian 
Preference  claui  set  forth  in  352.270- 
2  shall  be  included  in  all  Buy  Indian 
solicitations  anq  resultant  contracts. 
The  Indian  Preference  Program  clause 
set  forth  in  352.;  70-3  shall  be  used  as 
specified  in  370, 202(b).  All 
requirements  set  forth  in  Subpart  370.2 


which  are  applicable  to  the  instant  Buy 
Indian  acquisition  shall  be  followed  by 
the  contracting  officer,  e.g.,  sections 
370.204  and  370.205. 

(e)  Subcontracting.  Not  more  than  50 
percent  of  the  work  to  be  performed 
under  a  prime  contract  awarded 
pursuant  to  the  Buy  Indian  Act  shall  be 
subcontracted  to  other  than  Indian 
firms.  For  this  purpose,  work  to  be 
performed  does  not  include  the 
provision  of  materials,  supplies,  or 
equipment. 

(0  Wage  rates.  A  determination  of  the 
minimum  wage  rates  by  the  Secretary  of 
Labor  as  required  by  the  Davis-Bacon 
Act  (40  U.S.C.  276a-5)  shall  be  included 
in  all  contracts  awarded  under  the  Buy 
Indian  Act  for  over  $2,000  for 
construction,  alteration,  or  repair, 
including  painting  and  decorating,  of 
public  buildings  and  public  works, 
except  contracts  with  Indian  tribes  or 
public  nonprofit  organizations  serving 
as  governmental  instrumentalities  of  an 
Indian  tribe.  The  wage  rate 
determination  is  to  be  included  in 
contracts  with  private  business  entities 
even  if  they  are  owned  by  an  Indian 
tribe  or  a  member  of  an  Indian  tribe  and 
in  connection  with  joint  ventures  with, 
or  subcontractors  of,  an  Indian  tribe  or 
a  public  nonprofit  organization  serving 
as  a  governmental  instrumentality  of  an 
Indian  tribe. 

370-604    Competition. 

(a)  Contracts  to  be  awarded  under  the 
Buy  Indian  Act  shall  be  subject  to 
competition  among  Indians  or  Indian 


concerns  to  the  maximum  extent  that 
competition  is  determined  by  the 
contracting  officer  to  be  practicable. 
When  competition  is  determined  not  to 
be  practicable,  a  Justification  for  Other 
than  Full  and  Open  Competition  shall 
be  prepared  in  accordance  with  306.303 
and  subsequently  retained  in  the 
contract  file. 

(b)  Solicitations  must  be  synopsized 
and  publicized  in  the  Commerce 
Business  Daily  and  copies  of  the 
synopses  sent  to  the  tribal  office  of  the 
Indian  tribal  government  directly 
concerned  with  the  proposed 
acquisition  as  well  as  to  Indian  concerns 
and  others  having  a  legitimate  interest. 
The  synopsis  should  state  that  the 
acquisition  is  restricted  to  Indian  firms 
under  the  Buy  Indian  Act. 

370.505    Responsibility  determinations. 

(a)  A  contract  may  be  awarded  under 
the  Buy  Indian  Act  only  if  it  is  first 
determined  that  the  project  or  function 
to  be  contracted  for  is  likely  to  be 
satisfactorily  performed  under  that 
contract  and  the  project  or  function  is 
likely  to  be  properly  completed  or 
maintained  under  that  contract. 

(b)  The  determination  called  for  by 
paragraph  (a)  of  this  section,  to  be  made 
prior  to  the  award  of  a  contract,  will  be 
made  in  writing  by  the  contracting 
officer  reflecting  an  analysis  of  the 
standards  set  forth  in  FAR  9.104-1. 

|FR  Doc.  99-7  Filed  1-7-99;  8:45  am) 
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POSTAL  RATE  COMMISSION 
39  CFR  Part  3001 

[Docket  Nos.  RM9e-1,  R97-1 ;  Order  No. 
1225] 


tJf 


Amendments  ta  Domestic  Mall 
Classification  Schedule 

AGENCY:  Postal  I^te  Commission. 
ACTION;  Final  rulje. 

summary:  This  dbcument  sets  forth  the 
changes  to  the  Domestic  Mail 
Classification  Sc|iedule  (DMCS)  as  a 
result  of  recent  Oovemors'  action  on 
recommended  dtcisions  of  the  Postal 
i^te  Commission  in  Docket  No.  R97-1. 

:t  classification  and  fee 

stal  services. 

is  effective  January  10. 


The  changes  affe 
provisions  for  p< 

DATES:  This  rule 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfpian,  General  Counsel. 
202-789-6820.    | 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  fonjial  request  from  the 
Postal  Service  fori  recommendations  on 
changes  in  postal!  rates,  fees,  and 
classifications,  thp  Commission 
established  Docket  No.  R97-1.  Notice  of 
the  docket  was  piblished  at  62  FR 
39660  (July  23,  1097).  The  docket 
culminated  in  actjon  of  the  Governors  of 
the  Postal  Service  on  recommendations 
set  forth  in  the  PHC's  May  11, 1998 
initial  decision  aiid  a  September  24. 
1998  further  decision  upon 
reconsideration  of  several  matters.  The 
decisions  of  the  Commission  and  the 
Governors  are  available  for  review  at  the 
Commission's  docket  section.  They  also 
can  be  accessed  electronically  via  the 
Commission's  website  at  www.prc.gov. 
The  culmination  of  Docket  No.  R97- 
1  entails  extensivf  changes  in  the 
domestic  mail  classification  schedule. 
This  schedule  inc|udes  legal 
descriptions  of  th^  Service's  offerings 
and  rates  and  schedules.  The 
accompanying  material  presents  these 
changes.  It  also  reflects  minor  editorial 
and  conforming  technical  changes 
required  for  consistency,  clarity  or 
similar  reasons.  Consistent  with  past 
Commission  practice,  specific  rates  and 
fees  are  not  shown  in  the  rate  schedules. 

Dated:  January  4. 1999. 
Marf^aret  P.  Crenshaw, 
Secretary. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  ]  iractice  and 
procediu-e,  Postal ;  Service. 

For  the  reasons  <  tated  in  the 
preamble,  the  Postal  Rate  Commission 
amends  39  CFR  pah  3001  as  follows: 


PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b),  3603.  3622- 
24.3661,3662. 

2.  Amend  Appendix  A  to  Subpart  C — 
Postal  Service  Rates  and  Changes  as 
follows: 

a.  Amend  the  Table  of  Contents  by 
■    revising  section  222  to  read  "Cards 

Subclass':  by  revising  section  223  to 
read  "Priority  Mail  Subclass';  by 
revising  section  362  to  read  "Parcel 
Post,  Bound  Printed  Matter,  Special, 
and  Library  Subclasses";  and  by 
revising  section  382  to  read  "Special 
and  Library  Subclasses". 

b.  Amend  the  Table  of  Contents  by 
removing  Classification  Schedules  SS- 
1 — Address  Correction  Service  through 
SS-22 — Shipper-Paid  Forwarding  and 
adding  Classification  Schedule  900 — 
Special  Services  as  set  forth  below. 

c.  Revise  the  table  in  section  160  to 
read  as  set  forth  below. 

d.  Revise  section  221.21  to  read  as  set 
forth  below. 

e.  In  section  221.22,  in  the  first 
sentence  of  the  introductory  text, 
remove  the  term  "Presort"  and  add  in 
its  place  the  term  "presort'. 

f.  Redesignate  sections  221.24  and 
221.25  as  sections  221.26  and  221.27. 
respectively. 

g.  Add  new  section  221.24  to  read  as 
set  forth  below. 

h.  Add  and  reserve  new  section 
221.25. 

i.  Revise  the  heading  of  section  222  to 
read  "Cards  Subclass." 

j.  Remove  section  222.11  and 
redesignate  sections  222.12  and  222.13 
as  222.11  and  222.12  respectively. 

k.  Revise  newly  designated  sections 
222.11  and  222.12  to  read  as  set  forth 
below. 

1.  Revise  section  222.31  to  read  as  set 
forth  below. 

m.  In  the  introductory  text  to  sections 
222.32  and  222.41.  remove  the  phrase 
"Stamped  Cards  and  Post". 

n.  Add  and  reserve  section  222.33. 

o.  Add  section  222.34  to  read  as  set 
forth  below. 

p.  Revise  the  heading  of  section  223 
to  read  "Priority  Mail  Subclass". 

q.  Revise  section  223.2  to  read  as  set 
forth  below. 

r.  Remove  and  reserve  section  223.3. 

s.  In  sections  240  and  280,  remove  the 
phrase  "single  piece"  and  add  in  its 
place  the  term  "single-piece"  each  time 
it  appears. 

t.  Revise  the  table  in  section  260  to 
read  as  set  forth  below. 

u.  Revise  section  270  and  add  sections 
271  and  272  to  read  as  set  forth  below. 


V.  In  section  280  remove  the  term 
"Rate"  before  "Schedule". 

w.  In  section  311(b),  remove  the 
parenthetical  phrase  and  add  in  its 
place  "(The  transient  rate  applied  to 
individual  copies  of  second-class  mail 
(currently  Periodicals  class  mail) 
forwarded  and  mailed  by  the  public,  as 
well  as  to  certain  sample  copies  mailed 
by  publishers.)" 

X.  Remove  and  reserve  section  321.1 
and  remove  references  to  this  section  in 
sections  321.21,  321.31,  321.41.  and 
321.51. 

y.  Add  section  321.25  to  read  as  set 
forth  below. 

z.  Add  section  321.37  to  read  as  set 
forth  below. 

aa.  In  the  second  sentence  of  section 
321.412,  remove  the  term  "special"  and 
add  in  its  place  the  term  "nonprofit". 

bb.  Add  section  321.45  to  read  as  set 
forth  below. 

cc.  Add  section  321.57  to  read  as  set 
forth  below. 

dd.  Revise  sections  322.12,  322.13. 
322.14.  and  322.15  to  read  as  set  forth 
below.  Section  400.0202  which 
immediately  follows  section  322.13  is 
removed. 

ee.  Redesignate  sections  322.16  and 
322.17  as  322.17  and  322.18 
respectively. 

ff.  Add  section  322.16  to  read  as  set 
forth  below. 

gg.  Revise  newly  redesignated  section 
322.17  to  read  as  set  forth  below. 

hh.  In  the  first  sentence  of  section 
322.34  add  the  term  "presort"  between 
the  terms  "route"  and  "rate". 

ii.  Add  section  322.35  to  read  as  set 
forth  below. 

jj.  In  section  323.11  (a)  and  (e),  in  the 
last  sentence,  remove  the  term  "The" 
and  add  in  its  place  the  term  "These"; 
remove  the  phrase  "permitted  in  this 
subsection"  each  time  it  appears. 

kk.  In  section  323.14  add  an  "s"  to  the 
term  "mailing". 

11.  Add  section  323.15  to  read  as  set 
forth  below. 

mm.  In  sections  323.211{a)-{c) 
remove  the  term  "subsection"  and  add 
in  its  place  the  term  "section"  each  time 
it  appears. 

nn.  In  the  introductory  text  of  section 
323.213.  remove  the  phrase  "section 
323.211a"  and  add  in  its  place  the 
phrase  "subsection  a  of  section 
323.211". 

oo.  In  the  introductory  text  of  section 
323.214  remove  the  phrase  "section 
323.211b"  and  add  in  its  place  the 
phrase  "subsection  b  of  section 
323.211";  in  subsection  e  remove  the 
phrase  "section  323.214  a  through  d" 
and  add  in  its  place  the  phrase 
"subsections  a  through  d  of  section 
323.214". 


Federal  Register / Vol.  64.  No.  5 /Friday.  January  8.  1999 /Rules  and  Regulations 


1393 


pp.  In  section  323.215,  the  second 
sentence,  remove  the  phrase  "section 
323.211c"  and  add  in  its  place  the 
phrase  "subsection  c  of  section 
323.211". 

qq.  Revise  section  323.22  to  read  as 
set  forth  below. 

rr.  Add  sections  323.23,  323.24  and 
323.25  to  read  as  set  forth  below. 

ss.  In  section  331  add  the  phrase 
"Except  as  provided  in  section 
322.161,"  at  the  beginning  of  the 
section,  before  the  phrase  "Standard 
Mail". 

tt.  Remove  section  333. 

uu.  In  section  341,  the  second 
sentence,  remove  the  phrase  "Single 
Piece,". 

w.  In  section  344.1  in  the  heading, 
remove  the  phrase  "Single  Piece,". 

WW.  In  section  344.12  remove  the 
phrase  "section  210  b  through  d"  and 
add  in  its  place  the  phrase  "subsections 
b  through  d  of  section  210". 

XX.  In  section  344.21  remove  the 
phrase  "Single  Piece.". 

yy.  In  section  344.22  remove  the 
phrase  "section  323.11  a  and  e,"  and 
add  in  its  place  the  phrase  "subsections 
a  and  e  of  section  323.11". 

zz.  In  section  344.23  remove  the 
phrase  "section  210,  b  through  d"  and 
add  in  its  place  the  phrase  "subsections 
b  through  d  of  section  210". 

aaa.  Revise  section  353.1  to  read  as  set 
forth  below. 

bbb.  Amend  section  353.2  by  revising 
the  last  sentence  to  read  as  set  forth 
below. 

ccc.  In  section  361,  in  the  table  under 
the  column  "schedule",  remove  the 
designations  SS-1  and  SS-4  and  add  in 
their  place  the  designations  97 1  and 
947,  respectively;  in  the  text  following 
the  table,  remove  the  term  "by"  and  add 
in  its  place  the  term  "with". 

ddd.  Revise  section  362  as  set  forth 
below. 

eee.  In  the  table  in  section  363  remove 
the  designations  "SS-21"  and  "SS-22" 
and  add  in  their  place  the  designations 
"935"  and  "936".  respectively. 

m.  Revise  section  370  to  read  as  set 
forth  below. 

ggg.  In  sections  381.  383  and  484 
remove  the  term  "Rate"  before  the  term 
"Schedule". 

hhh.  Revise  section  382  to  read  as  set 
forth  below. 

iii.  In  section  383  add  the  phrase, 
"Destination  SCF  or  Destination 
Delivery  Unit"  after  the  phrase 
"Destination  BMC". 

jjj.  In  section  411.1  remove  the  term 
"of  after  the  term  "all". 

kkk.  In  section  421.31  remove  the 
designations  "421.32  or  421.33"  and 
add  in  their  place  the  designations 
"421.32.  421.33,  or  421.34". 


HI.  Revise  section  421.32  to  read  as  set 
forth  below. 

mmm.  Redesignate  section  421.33  as 
section  421.34  and  add  section  421.33  to 
read  as  set  forth  below. 

mm.  In  sections  421.41  and  421.42 
remove  the  term  "and"  after  the 
designation  421.31  and  add  in  its  place 
the  punctuation  mark  for  a  comma;  add 
the  designations  ",  and  421.33" 
following  the  designation  "421.32". 

ooo.  In  section  421.43  and  421.44 
remove  the  designation  "421.33"  and 
replace  it  with  the  designation 
"421.34". 

ppp.  In  section  423.21(b)  remove  the 
term  "of  after  the  term  "one-half. 

qqq.  In  section  423.71  remove  the 
designations  "423.72  or  423.73"  and 
add  in  their  place  the  designations 
"423.72,  423.73,  or  423.74". 

rrr.  Revise  section  423.72  to  read  as 
set  forth  below. 

sss.  Redesignate  section  423.73  as 
section  423.74  and  add  section  423.73 
as  set  forth  below. 

ttt.  In  sections  423.81  and  423.82 
remove  the  designations  "423.71  and 
423.72"  and  add  in  their  place  the 
designations  "423.71,  423.72.  and 
423.73". 

uuu.  Revise  section  423.83  to  read  as 
set  forth  below. 

vw.  In  section  423.84  remove  the 
designation  "423.73"  and  add  in  its 
place  the  designation  "423.74";  remove 
the  phrase  "walk  sequence"  and  add  in 
its  place  the  term  "walk-sequence". 

www.  Revise  sections  441  and  442  to 
read  as  set  forth  below. 

xxx.  In  section  443.1,  in  the  first 
parenthetical  phrase,  remove  the  phrase 
"Single  Piece.";  and  remove  the  term 
"or"  and  add  the  phrase  "or  Nonprofit 
Enhanced  Carrier  Route"  after  the  word 
"Nonprofit". 

yyy.  In  section  443.2.  remove  the 
phrase  "sections  210  b  through  d"  and 
add  in  its  place  the  phrase  "subsections 
b  through  d  of  section  210". 

zzz.  In  section  453.  in  the  third 
sentence,  remove  the  term  "Standard" 
and  add  in  its  place  the  term  "First- 
Class". 

aaaa.  Add  sections  910  through  971  to 
read  as  set  forth  below. 

bbbb.  In  section  1003.3,  remove  the 
phrase  "he  is  required  to  pay  to  acquit 
himseir'  and  add  in  its  place  the  phrase 
"required  for  acquittal". 

cccc.  In  section  1009,  the  fourth 
sentence  of  the  introductory  text,  in  the 
second  sentence  of  subsection  (d),  and 
in  the  introductory  text  to  subsection  (h) 
remove  the  term  "which"  and  add  in  its 
place  the  term  "that";  in  the 
introductory  text  of  subsection  (h) 
remove  the  term  "of. 

dddd.  In  section  2010(a)  and  (d) 
remove  the  designation  "SS-10"  and 


add  in  its  place  the  designation  "921"; 
in  the  same  subsections,  remove  the 
term  "Rate"  and  add  in  its  place  the 
term  "Fee". 

eeee.  In  section  2025(a)  remove  the 
phrase  "change  of  address"  and  add  in 
its  place  the  phrase  "change-of- 
address". 

fflf.  In  section  2027  remove  the  term 
"address"  and  add  in  its  place  the  term 
"delivery". 

gggg.  In  section  2031,  remove  the 
phrase  "mail  piece"  and  add  in  its  place 
the  term  "mailpiece";  and  remove  Uie 
phrase  "change  of  address"  and  add  in 
its  place  the  phrase  "change-of- 
address". 

hhhh.  Revise  section  2033  to  read  as 
set  forth  below. 

iiii.  Revise  subsection  3010(d)  to  read 
as  set  forth  below. 

jjjj.  In  section  3040  remove  the  term 
"by"  and  add  in  its  place  the  term 
"with";  add  the  term  "indicia"  after  the 
term  "meter". 

kkkk.  In  section  3050,  in  the  first 
sentence,  remove  the  term  "Rate"  before 
the  term  "Schedule";  in  the  third 
sentence  remove  the  term  "Rate"  before 
the  term  "Schedule"  and  add  in  its 
place  the  term  "Fee";  remove  the 
designation  "SS-12"  and  add  in  its 
place  the  designation  "933". 

UU.  In  section  3080,  the  second 
sentence,  remove  the  term  "later"  and 
add  the  phrase  "after  acceptance"  after 
the  term  "mailer". 

mmmm.  In  section  3090  remove  the 
term  "minimum-per-piece"  and  add  in 
its  place  the  phrase  "minimum  per 
piece". 

nnnn.  In  section  4052,  in  the  first 
sentence,  remove  the  first  "which"  and 
add  in  its  place  the  term  "that";  remove 
the  second  "which";  and  remove  the 
phrase  "armed  forces"  and  add  in  its 
place  the  phrase  "Armed  Forces"  each 
time  it  appears. 

oooo.  In  section  6030  add  the  phrase 
"or  subclass"  after  the  term  "class";  add 
"322.16,"  after  "230". 

pppp.  Remove  Classification 
Schedules  SS-1  through  SS-22  which 
follow  immediately  after  section  6030. 

qqqq.  Revise  the  section  "Rate 
Schedules"  to  read  as  set  forth  below. 

rrrr.  Remove  the  tables  for  schedules 
SS-1  through  SS-1 000  at  the  end  of  the 
Appendix. 

ssss.  In  sections  110, 122.1  and  445 
remove  the  phrase  "in  accordance  with" 
and  add  in  its  place  the  term  "under". 

tttt.  In  sections  221.1,  221.31 
introductory  text,  and  223.1(a)  remove 
the  number  "11"  and  add  in  its  place 
"13". 

uuuu.  In  sections  240,  342  and  343 
remove  the  term  "ascertaining"  and  add 
in  its  place  the  term  "determining". 
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WW.  In  s^tions  322.32  and  323.12  in 
the  heading  temove  the  phrase  "Single 
Piece"  and  add  in  its  place  the  term 
"Single-Piec$";  in  the  text  remove  the 
phrase  "sin^e  piece"  and  add  in  its  ^ 
place  the  terjn  "single-piece". 

wwww.  In  sections  222.2  and  323.11 
(a)  and  (e)  reinove  the  phrase  "post 
card"  and  add  in  its  place  the  term 
"postcard". 

xxxx.  Remiove  the  term  "prescribed" 
wherever  it  appears  and  add  in  its  place 
the  term  "specified"  in  sections  122.3, 
123.1. 123.2^154. 181. 182.3(a)  and  (b), 
182.4(a)  and  Kb).  221.22(b),  221.31(c). 
221.33.  221. i4,  221.35,  222.2,  222.32(b) 
and  (c),  222.41(c)  and  (d).  222.43. 
222.44.  222.45.  223.6.  321.221(b)  and 
(c),  321.223,  B21.231(b)-(d),  321.233. 
321.234,  32li236,  321.24.  321.31(b)-(e). 
321.33,  321.i4,  321.35,  321.36. 
321.421(b)  a4d  (c),  321.423.  321.431(b)- 
(d).  321.433.1321.434.  321.436,  321.44, 
321.51(bHe).  321.53,  321.54.  321.55, 
321.56,  newliy  designated  322.18, 

322.33,  322.^4,  323.13,  323.14,  323.211, 
342.  344.11.  344.21,  344.22,  353.2, 
421.1(a)  and<(b),  newly  designated 

421.34.  421.41.  421.42.  421.43.  421.44. 
newly  desigiiated  423.74.  423.81, 
423.82,  423.94,  443.1,  446,  453,  3030. 
3040,  3060,  $020. 

Appendix  A  to  Siibpul  C— Postal 
Seirice  Rate^  aad  Charges 


160    Ancillary  Services 
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Addressing 

Address  Correction  Service 

Mailing  List  Services 

Delivery  Alternatives 

Post  Office  Box  and  Caller  Service 

Payment  Alternatives 

Business  Reply  Mail 

Merchandise  Return  Service 

On-Site  Meter  Setting 

Reserved 

Bulk  Parcel  Return  Service 

Shipper-Paid  Forwarding 

Accountability  k  Receipts 

Certified  Mail 

Registered  Mail 

Insuranqa 

Collect  dn  Delivery 

Return  Receipt 

Restnctad  Delivery 

Ceitifidie  of  Mailing 

Delivery  Confirmation 

Parcel  Handling 

Parcel  Airlift  (PAL) 

Special  Handling 

Stamped  Paper 

Stvnped  Envelopes 

Stamped  Cards 

Postal  Money  Orders 

Domestic  Postal  Money  Orders 


Service 

Schedule 

a.  Address  correction 

911 

b  Return  receiots  

945 

c  COD              

944 

d  Exoress  Mail  Insurance  

943 

221.21     Single-Piece  Rate  Category. 
The  single-piece  rate  category  applies  to 
regular  rate  Letters  and  Sealed  Parcels 
subclass  mail  not  mailed  under  section 
221.22  or  221.24. 
***** 

221.24    Qualified  Business  Reply 
Mail  Rate  Category.  The  qualified 
business  reply  mail  rate  category  applies 
to  Letters  and  Sealed  Parcels  subclass 
mail  that: 

a.  Is  provided  to  senders  by  the 
recipient,  an  advance  deposit  accoiuit 
business  reply  mail  permit  holder,  for 
return  by  mail  to  the  recipient; 

b.  Bears  the  recipient's  preprinted 
machine-readable  retimi  address,  a 
barcode  representing  not  more  than  11 
digits  (not  including  "correction" 
digits),  a  Facing  Identification  Maiic, 
and  other  markings  specified  and 
approved  by  the  Postal  Service;  and 

c.  Meets  the  letter  machinability  and 
other  preparation  requirements 
specified  by  the  Postal  Service. 

•        •        •        •        • 

222.11  Cards.  The  Cards  subclass 
consists  of  Stamped  Cards,  defined  in 
section  962.11.  and  postcards.  A 
postcard  is  a  privately  printed  mailing 
card  for  the  transmission  of  messages. 
To  be  eligible  to  be  mailed  as  a  First- 
Class  postcard,  a  card  must  be  of 
uniform  thickness  and  must  not  exceed 
any  of  the  following  dimensions: 

a.  6  inches  in  length; 

b.  4V«  inches  in  width; 

c.  0.016  inch  in  thickness. 

222.12  Double  Cards.  Double 
Stamped  Cards  or  double  postcards  may 
be  mailed  as  Stamped  Cards  or 
postcards.  Double  Stamped  Cards  are 
defined  in  section  962.12.  A  double 
postcard  consists  of  two  attached  cards, 
one  of  which  may  be  detached  by  the 
receiver  and  returned  by  mail  as  a  single 
postcard. 

222.31    Single-Piece  Rate  Category. 
The  single-piece  rate  category  applies  to 
regular  rate  Cards  subclass  mail  not 
mailed  imder  section  222.32  m  222.34. 

***** 

222.34    Qualified  Business  Reply 
Mail  Rate  Category.  The  qualified 
business  reply  mail  rate  category  applies 
to  Cards  subclass  mail  thaH: 


a.  Is  provided  to  senders  by  the 
recipient,  an  advance  deposit  account 
business  reply  mail  permit  holder,  for 
return  by  mail  to  the  recipient; 

b.  Bears  the  recipient's  preprinted 
machine-readable  return  address,  a 
barcode  representing  not  more  than  11 
digits  (not  including  "correction" 
digits),  a  Facing  Identification  Mark, 
and  other  markings  specified  and 
approved  by  the  Postal  Service;  and 

c.  Meets  the  card  machinability  and 
other  preparation  requirements 
specified  by  the  Postal  Service. 
***** 

223.2    Single-Piece  Priority  Mail  Rate 
Category.  The  single-piece  Priority  Mail 
rate  category  applies  to  Priority  Mail 
subclass  mail  not  mailed  imder  section 
223.4. 


260    Ancillary  Services 


Service 

Schedule 

a.  Address  correcton 

b.  Business  repJy  mail  

911 
931 

c.  Certificates  of  mailing  

947 

d.  Certified  mail 

941 

e.  COO 

944 

f.  Insurance „.... -~ 

g   RagiStorArt  mnil 

943 
942 

h.  Return  receipt  (limited  to  mer- 
chandise sent  by  Priority  Mail) .. 
i.  Merchandise  return 

946 
932 

j.  Delivery  Confimiation  (limiled  to 
Prioritv  Mail)  

948 

27t 


Rates  and  Fees 

271    The  rates  for  First-Class  Mail  are 


set  forth  in  the  following  schedules: 

Schedule 

a.  Letters  and  Sealed  Parcels  . 

b.  Cards  

221 
??? 

c.  Priority  Man _ 

22i 

272    Keys  and  Identification  Devices. 
Keys,  idraitificaticMi  cards,  identification 
tags,  at  similar  identification  devices 
that: 

a.  Weigh  no  more  than  2  pounds; 

b.  Are  mailed  without  cover;  and 

c.  Bear,  contain,  or  have  securely 
attached  the  name  and  address 
infcumation,  as  specified  by  the  Postal 
Service,  of  a  person,  organization,.  (X' 
ccHicem,  with  instructions  to  return  to 
the  address  and  a  statement 
guaranteeing  the  payment  of  postage 
due  on  delivery;  are  subject  to  the 
following  rates  and  fees: 

i.  The  applicable  single-piece  rates  in 
schedules  221  or  223; 

ii.  The  fee  set  forth  in  fee  schedule 
931  for  payment  of  postage  due  charges 
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if  an  active  business  reply  mail  advance 
deposit  account  is  not  used,  and 

iii.  If  applicable,  the  siutiharge  for 
nonstandard  size  mail,  as  defined  in 
section  232. 
***** 

321.25    Residual  Shape  Surcharge. 
Regular  subclass  mail  is  subject  to  a 
surcharge  if  it  is  prepared  as  a  parcel  or 
if  it  is  not  letter  or  flat  shaped. 

***** 

321.37    Residual  Shape  Surcharge. 
Enhanced  Carrier  Route  subclass  mail  is 
subject  to  a  surcharge  if  it  is  prepared 
as  a  parcel  or  if  it  is  not  letter  or  flat 
shaped. 
***** 

321.57    Residual  Shape  Surcharge. 
Nonprofit  subclass  mail  is  subject  to  a 
surcharge  if  it  is  prepared  as  a  parcel  or 
if  it  is  not  letter  or  flat  shaped. 

***** 

322.12    Description  of  Rate 
Categories. 

322.121  Inter-BMC  Rate  Category. 
The  Inter-BMC  rate  category  applies  to 
all  Parcel  Post  subclass  mail  not  mailed 
under  section  322.122,  322.123, 
322.124,  or  322.125. 

322.122  Intra-BMC  Rate  Category. 
The  Intra-BMC  rate  category  applies  to 
Parcel  Post  subclass  mail  originating 
and  destinating  within  a  designated 
BMC  or  auxiliary  service  facility  service 
area,  Alaska,  Hawaii  or  Puerto  Rico. 

322.123  Destination  Bulk  Mail 
Center  (DBMC)  Rate  Category.  The 
destination  bulk  mail  center  rate 
category  applies  to  Parcel  Post  subclass 
mail  prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces 
entered  at  a  designated  destination 
BMC,  auxiliary  service  facility,  or  other 
equivalent  facility,  as  specified  by  the 
Postal  Service. 

322.124  Destination  Sectional 
Center  Facility  PSCF)  Rate  Category. 
The  destination  sectional  center  facility 
rate  category  applies  to  Parcel  Post 
subclass  mail  prepared  as  specified  by 
the  Postal  Service  in  a  mailing  of  at  least 
50  pieces  sorted  to  five-digit  destination 
ZIP  Codes  as  specified  by  the  Postal 
Service  and  entered  at  a  designated 
destination  processing  and  distribution 
center  or  facility,  or  other  equivalent 
facility,  as  specified  by  the  Postal 
Service. 

322.125  Destination  Delivery  Unit 
(DDU)  Rate  Category.  The  destination 
delivery  imit  rate  category  applies  to 
Parcel  Post  subclass  mail  prepared  as 
specified  by  the  Postal  Service  in  a 
mailing  of  at  least  50  pieces,  and 
entered  at  a  designated  destination 
delivery  unit,  or  other  equivalent 
facility,  as  specified  by  the  Postal 
Service. 


322.13  Bulk  Parcel  Post.  Bulk  Parcel 
Post  mail  is  Parcel  Post  mail  consisting 
of  properly  prepared  and  separated 
single  mailings  of  at  least  300  pieces  or 
2,000  pounds.  Pieces  weighing  less  than 
15  pounds  and  measuring  over  84 
inches  in  length  and  girth  combined  or 
pieces  measuring  over  108  inches  in 
length  and  girth  combined  are  not 
mailable  as  Bulk  Parcel  Post  mail. 

322.131    Barcoded  Discount.  The 
barcoded  discount  applies  to  Bulk 
Parcel  Post  mail  that  is  entered  at 
designated  faciUties,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service,  and  meets  all  other  preparation 
and  machinability  requirements  of  the 
Postal  Service. 

322.14  Bulk  Mail  Center  (BMC) 
Presort  Discounts. 

322.141  BMC  Presort  Discount.  The 
BMC  presort  discount  applies  to  Inter- 
BMC  Parcel  Post  subclass  mail  that  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  50  or  more 
pieces,  entered  at  a  facility  authorized 
by  the  Postal  Service,  and  sorted  to 
destination  BMCs,  as  si>ecified  by  the 
Postal  Service. 

322.142  Origin  Bulk  Mail  Center 
(OBMC)  Discount.  The  origin  bulk  mail 
center  discoimt  applies  to  Inter-BMC 
Parcel  Post  subclass  mail  that  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
entered  at  the  origin  BMC,  and  sorted  to 
destination  BMCs,  as  specified  by  the 
Postal  Service. 

322.15  Barcoded  Discount.  The 
barcoded  discount  applies  to  Inter-BMC, 
Intra-BMC,  and  DBMC  Parcel  Post 
subclass  mail  that  is  entered  at 
designated  facilities,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
and  meets  all  other  preparation  and 
machinabiUty  requirements  of  the  Postal 
Service. 

322.16  Oversize  Parcel  Post. 

322.161  Excessive  Length  and  Girth. 
Parcel  Post  subclass  mail  pieces 
exceeding  108  inches  in  length  and  girth 
combined,  but  not  greater  than  130 
inches  in  length  and  girth  combined,  are 
mailable. 

322.162  Balloon  Rate.  Parcel  Post 
subclass  mail  pieces  exceeding  84 
inches  in  length  and  girth  combined  and 
weighing  less  than  15  pounds  are 
subject  to  a  rate  equal  to  that  for  a  15 
pound  parcel  for  the  zone  to  which  the 
parcel  is  addressed. 

322.17  Noiunachinable  Surcharge. 
Inter-BMC  Parcel  Post  subclass  mail  that 
does  not  meet  machinabiUty  criteria 


specified  by  the  Postal  Service  is  subject 
to  a  nonmachinable  surcharge. 

322.35    Barcoded  Discount.  The 
barcoded  discount  applies  to  single- 
piece  rate  and  bulk  rate  Bound  Printed 
Matter  subclass  mail  that  is  entered  at 
designated  facilities,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
and  meets  all  other  preparation  and 
machinability  requirements  of  the  Postal 
Service. 


323.15    Barcoded  Discount.  The 
barcoded  discount  applies  to  single- 
piece  rate  and  Level  B  presort  rate 
Special  subclass  mail  that  is  entered  at 
designated  facilities,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
and  meets  all  other  preparation  and 
machinability  requirements  of  the  Postal 
Service. 


323.22  Single-Piece  Rate  Category. 
The  single-piece  rate  category  applies  to 
Library  subclass  mail  not  mailed  under 
section  323.23  or  323.24. 

323.23  Level  A  Presort  Rate 
Category.  The  Level  A  presort  rate 
category  applies  to  mailing  of  at  least 
500  pieces  of  Library  subclass  mail, 
prepared  and  presorted  to  five-digit 
destination  ZIP  Codes  as  specified  by 
the  Postal  Service. 

323.24  Level  B  Presort  Rate 
Category.  The  Level  B  presort  rate 
category  applies  to  mailing  of  at  least 
500  pieces  of  Library  subclass  mail, 
prepared  and  presorted  to  destination 
Bulk  Mail  Centers  as  specified  by  the 
Postal  Service. 

323.25  Barcoded  Discount.  The 
barcoded  discount  applies  to  Library 
subclass  mail  that  is  entered  at 
designated  facilities,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
and  meets  all  other  preparation  and 
machinabiUty  requirements  of  the  Postal 
Service. 


353.1    Regular,  Enhanced  Carrier 
Route,  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  Subclasses 
(section  321) 

Undeliverable-as-addrcssed  Standard 
Mail  mailed  under  section  321  will  be 
returned  on  request  of  the  mailer,  or 
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forwarded  and  returned  on  request  of 
the  mailer.  Undeliverable-as-addressed 
combined  Fitst-Class  and  Standard 
pieces  will  be  returned  as  specified  by 
the  Postal  Service.  Except  as  provided 
in  section  93$,  the  applicable  First-Class 
Mail  rate  is  charged  for  each  piece 
receiving  return  only  service.  Except  as 
provided  in  section  936,  charges  for 
forwarding-a|id-retiuTi  service  are 
assessed  onl^  on  those  pieces  which 
cannot  be  forwarded  and  are  returned. 
Except  as  provided  in  sections  935  and 
936,  the  chaise  for  those  returned  pieces 
is  the  approptriate  First-Class  Mail  rate 
for  the  piece  plus  that  rate  multiplied  by 
a  factor  equal  to  the  number  of  section 
321  Standard  pieces  nationwide  that  are 
successfully  forwarded  for  every  one 
piece  that  caimot  be  forwarded  and 
must  be  retulned. 

353.2    Parcel  Post,  Bound  Printed 
Matter,  Special,  and  Library  Subclasses 
(sections  322i  and  323) 

•  *  *  Wh«n  Standard  Mail  mailed 
iinder  sections  322  and  323  is  forwarded 
or  returned  £tom  one  post  office  to 
another,  additional  charges  will  be 
based  on  the  applicable  single-piece 
Standard  Mail  rate  under  322  or  323. 


-     362    Parcel  Post.  Bound  Printed 
Matter,  Special,  and  Library  Subclasses 
Parcel  Post.  Bound  Printed  Matter, 
Special,  and  Mbrary  subclass  mail  will 
i«ceive  the  fc^llowing  additional  services 
upon  payment  of  the  appropriate  fees: 


fvice 


a.  Certificates  of  mailing 

b.  COO I. 

c.  Insurance  ..} 

d.  Special  han<Ning  

e.  Return   receipt   (merchandise 
only) I 

f.  Merchandise  return _ 

g.  Delivery  Confirmation  „.. 


Schedule 


947 
944 
943 
952 

945 
932 
948 


Insurance,  special  handling,  and  COD 
services  may  mot  be  used  selectively  for 
individual  pieces  in  a  multi-piece 
Standard  Mall  mailing  unless  specific 
methods  approved  by  the  Postal  Service 
for  determining  and  verifying  postage 
are  foUowedj 

370    Rates  and  Fees 

The  rates  aind  fees  for  Standard  Mail 
are  set  forth  is  follows: 


a.  Regular  subciass 

b.  Enhanced  Carrier  Route  sub- 
class   i 

c.  Nonprofit  suixiass 

d.  Nonprofit    Enhanced    Carrier 
Route  subdass 

e.  Parcel  Post  subdass: 

Inter-BMC  


Schedule 


321.2 

321.3 
321.4 

321.5 

322.1A 


Intra-BMC  

Destination  BMC 

Destination  SCF  

Destination  Delivery  Unrt  

f.  Bound  Printed  Matter  sutx^Jass: 

Single-Piece 

Bulk  and  Carrier  Route 

g.  Special  subclass 

h.  Library  subdass ~ 

i.  Fees 


Schedule 


322.1B 
322.1C 
322.10 
322.1E 

322.3A 

322.3B 

323.1 

323.2 

1000 


382    Special  and  Library  Subclasses 

A  presort  mailing  fee  as  set  forth  in 
Schedule  1000  must  be  paid  once  each 
year  at  each  office  of  mailing  by  or  for 
any  person  who  mails  presorted  Special 
or  Library  subclass  mail.  Any  person 
who  engages  a  business  concern  or  other 
individuals  to  mail  presorted  Special  or 
Library  subclass  mail  must  pay  the  fee. 


421.32  Three-Digit  Rate  Category. 
The  three-digit  rate  category  applies  to 
Regular  subclass  mail  presorted  to 
single  or  midtiple  three-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

421.33  Five-Digit  Rate  Category.  The 
five-digit  rate  category  applies  to 
Regular  subclass  mail  presorted  to 
single  or  multiple  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 
***** 

423.72  Three-Digit  Rate  Category. 
The  three-digit  rate  category  applies  to 
Preferred  Rate  Periodicals  entered  under 
sections  423.2,  423.3,  423.4,  or  423.5 
that  are  presorted  to  single  or  multiple 
three-digit  ZIP  Code  destinations  as 
specified  by  the  Postal  Service. 

423.73  Five-Digit  Rate  Category.  The 
five-digit  category  applies  to  Preferred 
Rate  Periodicals  entered  under  sections 
423.2,  423.3,  423.4,  or  423.5  that  are 
presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  as  specified  by 
the  Postal  Service. 
***** 

423.83    High  Density  Discount.  The 
high  density  discount  applies  to 
Preferred  Rate  Periodicals  mailed  under 
section  423.74,  presented  in  walk- 
sequence  order,  and  meeting  the  high 
density  and  preparation  requirements 
specified  by  the  Postal  Service,  except 
that  mailers  of  Within  County  mail  may 
qualify  for  such  discoimt  also  by 
presenting  otherwise  eligible  mailings 
containing  pieces  addressed  to  a 
minimum  of  25  percent  of  the  addresses 
per  carrier  route. 


441  Postage.  Postage  must  be  paid 
on  Periodicals  class  mail  as  set  forth  in 
section  3000. 

442  Presortation.  Periodicals  class 
mail  must  be  presorted  as  specified  by 
the  Postal  Service. 


Special  Services 

910  Addressing 

911  Address  Correction  Service 

911.1  Definition. 

911.11     Address  correction  service  is 
a  service  which  provides  the  mailer 
with  a  method  of  obtaining  the  correct 
address,  if  available  to  the  Postal 
Service,  of  the  addressee  or  the  reasoa 
for  nondelivery. 

911.2  Description  of  Service. 

911.21  Address  correction  service  is 
available  to  mailers  of  postage  prepaid 
mail  of  all  classes.  Periodicals  class  mail 
will  receive  address  correction  service. 

911.22  Address  correction  service  is 
not  available  for  items  addressed  for 
delivery  by  military  personnel  at  any 
military  installation. 

911.23  Address  correction  provides 
the  following  service  to  the  mailer: 

a.  If  the  correct  address  is  known  to 
the  Postal  Service,  the  mailer  is  notified 
of  both  the  old  and  the  correct  address. 

b.  If  the  item  mailed  carmot  be 
delivered,  the  mailer  will  be  notified  of 
the  reason  for  nondelivery. 

911.3  Requirements  of  the  Mailer. 
911.31    Mail,  other  than  Periodicals 

class  mail,  sent  under  this  section  must 
bear  a  request  for  address  correction 
service. 

911.4  Fees. 

911.41  There  is  no  charge  for 
address  correction  service  when  the 
correction  is  provided  incidental  to  the 
retiun  of  the  mailpiece  to  the  sender. 

911.42  A  fee,  as  set  forth  in  Fee 
Schedule  911,  is  charged  for  all  other 
forms  of  address  correction  service. 

912  Mailing  List  Services 

912.1    Definition. 

912.11  Mailing  list  services  include: 

a.  Correction  of  mailing  lists; 

b.  Change-of-address  information  for 
election  boards  and  registration 
commissions; 

c.  ZIP  coding  of  mailing  lists;  and 

d.  Arrangement  of  address  cards  in 
the  sequence  of  delivery. 

912.12  Correction  of  mailing  list 
service  provides  ciurent  information 
concerning  name  and  address  mailing 
lists  or  correct  information  concerning 
occupant  mailing  lists. 

912.13  ZIP  coding  of  mailing  lists 
service  is  a  service  identifying  ZIP  Code 
addresses  in  areas  served  by  multi-ZIP 
coded  postal  facilities. 
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912.2  Description  of  Service. 

912.21  Correction  of  mailing  list 
service  is  available  only  to  the  following 
owners  of  name  and  address  or 
occupant  mailing  lists: 

a.  Members  of  Congress; 

b.  Federal  agencies; 

c.  State  government  departments; 

d.  Municipalities; 

e.  Religious  organizations; 

f.  Fraternal  organizations; 

g.  Recognized  charitable 
organizations; 

h.  Concerns  or  persons  who  solicit 
business  by  mail. 

912.22  The  following  corrections 
will  be  made  to  name  and  address  lists: 

a.  Names  to  which  mail  cannot  be 
delivered  or  forwarded  will  be  deleted; 

b.  Incorrect  house,  nual,  or  post  office 
box  niunbers  will  be  corrected; 

c.  When  permanent  forwarding  orders 
are  on  file  for  customers  who  have 
moved,  new  addresses  including  ZIP 
Codes  will  be  furnished; 

d.  New  names  will  not  be  added  to 
the  list. 

912.23  The  following  corrections 
will  be  made  to  occupant  lists: 

a.  Numbers  representing  incorrect  or 
non-existent  street  addresses  will  be 
deleted; 

b.  Business  or  rural  route  addresses 
will  be  distinguished  if  known; 

c.  Corrected  cards  or  sheets  will  be 
grouped  by  route; 

d.  Street  address  niunbers  will  not  be 
added  or  changed. 

912.24  Corrected  lists  will  be 
returned  to  customers  at  no  additional 
charge. 

912.25  Residential  change-of- 
address  information  is  available  only  to 
election  boards  or  registration 
commissions  for  obtaining,  if  known  to 
the  Postal  Service,  the  current  address 
of  an  addressee. 

912.26  ZIP  coding  or  mailing  list 
service  provides  that  addresses  will  be 
sorted  to  the  finest  possible  TSP  Code 
sortation. 

'^\l.n    Gummed  labels,  wrappers, 
envelopes.  Stamped  Cards,  or  postcards 
indicative  of  one-time  use  will  not  be 
accepted  as  mailing  lists. 

912.28    Sequencing  of  address  cards 
service  provides  for  the  removal  of 
incorrect  addresses,  notation  of  missing 
addresses  and  addition  of  missing 
addresses. 

912.3  Requirements  of  Customer. 
912.31    A  customer  desiring 

correction  of  a  mailing  list  or 
arrangement  of  address  cards  in 
sequence  of  carrier  delivery  must 
submit  the  list  or  cards  as  specified  by 
the  Postal  Service. 

912.4  Fees. 


912.41    The  fees  for  mailing  Ust 
services  are  set  forth  in  Fee  Schedule 
912. 

920  Delivery  Alternatives 

921  Post  Office  Box  and  Caller  Service 

921.1  Caller  Service. 

921.11  Definition. 

921.111    Caller  service  is  a  service 
which  permits  a  customer  to  obtain  mail 
addressed  to  the  customer's  box  number 
through  a  call  window  or  loading  dock. 

921.12  Description  of  Service. 

921.121  Caller  service  uses  post 
office  box  numbers  as  the  address 
medium  but  does  not  actually  use  a  post 
office  box 

921.122  Caller  service  is  not 
available  at  certain  postal  facilities. 

921.123  Caller  service  is  provided  to 
customers  on  the  basis  of  mail  volume 
received  and  number  of  post  office 
boxes  used  at  any  one  faciUty. 

921 . 1 24  A  customer  may  reserve  a 
caller  number. 

921.125  Caller  service  cannot  be 
used  when  the  sole  purpose  is,  by 
subsequently  filing  change-of-address 
orders,  to  have  mail  forwarded  or 
transferred  to  another  address  by  the 
Postal  Service  fi«e  of  charge. 

921.13  Fees. 

921.131    Fees  for  caller  service  are 
set  forth  in  Fee  Schedule  921. 

921.2  Post  Office  Box  Service. 

921.21  Definition. 

921.211  Post  office  box  service  is  a 
service  which  provides  the  customer 
with  a  private,  locked  receptacle  for  the 
receipt  of  mail  during  the  hours  when 
the  lobby  of  a  postal  facility  is  open. 

921.22  Description  of  Service. 

921.221  The  Postal  Service  may 
limit  the  number  of  post  office  boxes 
occupied  by  any  one  customer. 

921.222  A  post  office  boxholder  may 
ask  the  Postal  Service  to  defiver  to  the 
post  office  box  all  mail  properly 
addressed  to  the  holder.  If  the  post 
office  box  is  located  at  the  post  office 
indicated  on  the  piece,  it  will  be 
transferred  without  additional  charge, 
under  existing  regulations. 

921.223  Post  office  box  service 
cannot  be  used  when  the  sole  purpose 
is,  by  subsequently  filing  change-of- 
address  orders,  to  have  mail  forwarded 
or  transferred  to  another  address  by  the 
Postal  Service  fi"ee  of  charge. 

921.23  Fees. 

921.231  Fees  for  post  office  box 
service  are  set  forth  in  Fee  Schedule 
921. 

921.232  In  postal  facilities  primarily 
serving  academic  institutions  or  the 
students  of  such  institutions,  fees  for 
post  office  boxes  are: 


Period  of  tx)x  use 


95  days  or  less  

96  to  140  days 

141  to  190  days 

191  to  230  days 

231  to  270  days 

271  days  to  full  year 


Fee 


^k  serniannual  fee. 
V4  semiannual  fee. 
Full  semiannual  fee. 
1 V4  semianruial  fee. 
Vh  semiannual  fee. 
Full  armual  fee. 


921.233    No  refunds  will  be  made  for 
post  office  box  fees  paid  imder  section. 
921.232.  For  purposes  of  this  section, 
the  full  aimual  fee  is  twice  the  amoimt 
of  the  semi-annual  fee. 

930  Payment  Alternatives 

931  Business  Reply  Mail 

931.1  Definitions. 

931.11  Business  reply  mail  is  a 
service  whereby  business  reply  cards, 
envelopes,  cartons  and  labels  may  be 
distributed  by  or  for  a  business  reply 
distributor  for  use  by  mailers  for 
sending  First-Class  Mail  without 
prepayment  of  postage  to  an  address 
chosen  by  the  distributor.  A  distributor 
is  the  holder  of  a  business  reply  license. 

931.12  A  business  reply  mail  piece 
is  nonletter-size  for  purposes  of  this 
section  if  it  meets  addressing  and  other 
preparation  requirements,  but  does  not 
meet  the  machinability  requirements 
specified  by  the  Postal  Service  for 
mechanized  or  automated  letter 
sortation.  This  provision  expires  June  7, 
1999. 

931.2  Description  of  Service. 
931.21     The  distributor  guarantees 

payment  on  delivery  of  postage  and  fees 
for  all  returned  business  reply  mail.  Any 
distributor  of  business  reply  cards, 
envelopes,  cartons  and  labels  under  any 
one  license  for  return  to  several 
addresses  guarantees  to  pay  postage  and 
fees  on  any  returns  refused  by  any  such 
addressee. 

931.3  Requirements  of  the  Mailer. 

931.31  Business  reply  cards, 
envelopes,  cartons  and  labels  must  be 
preaddiressed  and  bear  business  reply 
markings. 

931.32  Handwriting,  typewriting  or 
handstamping  are  not  acceptable 
methods  of  preaddressing  or  marking 
business  reply  cards,  envelopes,  cartons, 
or  labels. 

931.4  Fees. 

931.41  The  fees  for  business  reply 
mail  are  set  forth  in  Fee  Schedule  931. 

931.42  To  qualify  as  an  active 
business  reply  mail  advance  deposit 
trust  account,  the  account  must  be  used 
solely  for  business  reply  mail  and 
contain  sufficient  postage  and  fees  due 
for  returned  business  reply  mail. 

931.43  An  accounting  fee  as  set  forth 
in  Fee  Schedule  931  must  be  paid  each 
year  for  each  advance  deposit  business 
reply  account  at  each  facility  where  the 
mail  is  tabe  returned. 
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931.5  Experimental  Reverse 
Manifest  Fees. 

931.51  A  set-up/qualification  fee  as 
set  forth  in  fee  Schedule  931  must  be 
paid  by  each  business  reply  mail 
advance  deposit  trust  account  holder  at 
each  destinition  postal  facihty  at  which 
it  applies  ta  receive  nonletter-size 
business  re^ly  mail  for  which  the 
postage  and  fees  will  be  accoimted  for 
through  a  r«|verse  manifest  method 
approved  b|  the  Postal  Service  for 
determining  and  verifying  postage.  A 
distributor  must  pay  this  fee  for  each 
business  reply  mail  advance  deposit 
trust  account  for  which  participation  in 
the  nonlettelr-size  business  reply  mail 
experiment  is  requested.  This  provision 
expires  Jvme  7, 1999. 

931.52  A  nonletter-size  reverse 
manifest  monthly  fee  as  set  forth  in  Fee 
Schedule  931  must  be  paid  each  month 
during  which  the  distributor's  reverse 
manifest  account  is  active.  This  fee 
applies  to  tl|e  (no  more  than)  10 
advance  deposit  account  holders  which 
are  selected  by  the  Postal  Service  to 
participate  in  the  reverse  manifest 
nonletter-si^  business  reply  mail 
experiment  JEmd  which  utilize  reverse 
manifest  acitoimting  methods  approved 
by  the  Postal  Service  for  determining 
and  verifying  postage  and  fees.  This 
provision  expires  Jime  7, 1999. 

931.6  &^rimental  Weight 
Averaging  nees. 

931.61  \  set-up/qualification  fee  as 
set  forth  in  Fee  Schedule  931  must  be 
paid  by  eacji  business  reply  mail 
advance  deposit  trust  account  holder  at 
each  destination  postal  facility  at  which 
it  applies  to  receive  nonletter-size 
business  reply  mail  for  which  the 
postage  and  fees  will  be  accounted  for 
through  a  wieight  averaging  method 
approved  bj  the  Postal  Service  for 
determining  and  verifying  postage.  A 
distributor  iiust  pay  this  fee  for  each 
business  reply  mail  advance  deposit 
trust  account  for  which  participation  in 
the  nonletter-size  business  reply  mail 
experiment  is  requested.  This  provision 
expires  Jim^  7,  1999. 

931.62  A  nonletter-size  weight 
averaging  iqonthly  fee  as  set  forth  in  Fee 
Schedule  9^1  must  be  paid  each  month 
during  whiijh  the  distributor's  weight 
averaging  account  is  active.  This  fee 
applies  to  the  (no  more  than)  10 
advance  deposit  accoimt  holders  which 
are  selected!  by  the  Postal  Service  to 
participate  in  the  weight  averaging 
nonletter-si^  business  reply  mail 
experimentJ  This  provision  expires  Jime 
7, 1999.       J 

931.7  AJithorizations  and  Licenses. 
931.71    Ih  order  to  distribute 

business  reply  cards,  envelopes,  cartons 
or  labels,  the  distributor  must  obtain  a 


license  or  licenses  from  the  Postal 
Service  and  pay  the  appropriate  fee  as 
set  forth  in  Fee  Schedule  931. 

931.72  Except  as  provided  in  section 
931.73,  the  license  to  distribute  business 
reply  cards,  envelopes,  cartons,  or  labels 
must  be  obtained  at  each  ofQce  from 
which  the  mail  is  offered  for  delivery. 

931.73  If  the  business  reply  mail  is 
to  be  distributed  from  a  central  office  to 
be  returned  to  branches  or  dealers  in 
other  cities,  one  license  obtained  from 
the  post  office  where  the  central  office 
is  located  may  be  used  to  cover  all 
business  reply  mail. 

931.74  The  license  to  mail  business 
reply  mail  may  be  canceled  for  failure 
to  pay  business  reply  postage  and  fees 
when  due,  and  for  distributing  business 
reply  cards  or  envelopes  that  do  not 
conform  to  prescribed  form,  style  or 
size. 

931.75  Authorization  to  pay 
experimental  nonletter-size  business 
reply  mail  fees  as  set  forth  in  Fee 
Schedule  931  may  be  canceled  for 
failure  of  a  business  reply  mail  advance 
deposit  trust  account  holder  to  meet  the 
standards  specified  by  the  Postal 
Service  for  the  apphcable  reverse 
manifest  or  wei^t  averaging  accounting 
method.  This  provision  expires  Jime  7, 
1999. 

932     Merchandise  Return  Service 

932.1  Definition. 

932.11    Merchandise  return  service 
provides  a  method  whereby  a  shipper 
may  authorize  its  customers  to  return  a 
parcel  with  the  postage  paid  by  the 
shipper.  A  shipper  is  the  holder  of  a 
merchandise  retiun  permit. 

932.2  Description  of  Service. 

932.21  Merchandise  retiun  service  is 
available  to  all  shippers  who  obtain  the 
necessary  permit  and  who  guarantee 
payment  of  postage  and  fees  for  all 
returned  parcels. 

932.22  Merchandise  return  service  is 
available  for  the  return  of  any  parcel 
under  the  following  classification 
schedules: 

a.  First-Class  Mail; 

b.  Standard  Mail. 

932.3  Requirements  of  the  Mailer. 

932.31  Merchandise  return  labels 
must  be  prepared  at  the  shipper's 
expense  to  specifications  set  forth  by  the 
Postal  Service. 

932.32  The  shipper  must  furnish  its 
customer  with  an  appropriate 
merchandise  return  label. 

932.4  Other  Services. 

932.41    The  following  services  may 
be  purchased  in  conjunction  with 
Merchandise  Return  Service: 


Service 

Fee 

sct>edule 

a.  Certificate  of  mailing 

947 

b.  Insurance 

943 

c.  Registered  mail 

942 

d.  Special  handling  

952 

932.42    Only  the  shipper  may 
purchase  insurance  service  for  the 
merchandise  return  parcel  by  indicating 
the  amount  of  insurance  on  the 
merchandise  return  label  before 
providing  it  to  the  customer.  The 
customer  who  returns  a  parcel  to  the 
shipper  under  merchandise  return 
service  may  not  purchase  insurance. 

932.5  Fees. 

932.51    The  fee  for  the  merchandise 
return  service  is  set  forth  in  Fee 
Schedule  932.  This  fee  is  paid  by  the 
shipper. 

932.6  Authorizations  and  Licenses. 

932.61  A  permit  fee  as  set  forth  in 
Schedule  1000  must  be  paid  once  each 
calendar  year  by  shippers  utilizing 
merchandise  return  service. 

932.62  The  merchandise  return 
permit  may  be  canceled  for  failure  to 
maintain  sufficient  funds  in  a  trust 
account  to  cover  postage  and  fees  on 
returned  parcels  or  for  distributing 
merchandise  return  labels  that  do  not 
conform  to  Postal  Service  specifications. 

933  On-Site  Meter  Setting 

933.1  Definition. 

933.11    On-site  meter  setting  or 
examination  service  is  a  service 
whereby  the  Postal  Service  will  service 
a  postage  meter  at  the  mailer's  or  meter 
manufacturer's  premises. 

933.2  Description  of  Service. 
933.21    On-site  meter  setting  or 

examination  service  is  available  on  a 
scheduled  basis,  and  meter  setting  may 
be  performed  on  an  emergency  basis  for 
those  customers  enrolled  in  the 
scheduled  on-site  meter  setting  or 
examination  program. 

933.3  Fees. 

933.31  The  fees  for  on-site  meter 
setting  or  examination  service  are  set 
forth  in  Fee  Schedule  933. 

934  (Reserved] 

935  Bulk  Parcel  Return  Service 

935.1    Definition. 

935 . 1 1    Bulk  Parcel  Return  Service 
provides  a  method  whereby  high- 
volume  parcel  mailers  may  have 
undeliverable-as-addressed  machinable 
parcels  returned  to  designated  postal 
facilities  for  pickup  by  the  mailer  at  a 
predetermined  fi«quency  specified  by 
the  Postal  Service  or  delivered  by  the 
Postal  Service  in  bulk  in  a  manner  and 
frequency  specified  by  the  Postal 
Service. 
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935.2  Description  of  Service. 
935.21    Bulk  Parcel  Return  Service  is 

available  only  for  the  return  of 
machinable  parcels,  as  defined  by  the 
Postal  Service,  initially  mailed  under 
the  following  Standard  Mall  subclasses: 
Regular  and  Nonprofit. 

935.3  Requirements  of  the  Mailer. 

935.31  Mailers  must  receive 
authorization  from  the  Postal  Service  to 
use  Bulk  Parcel  Return  Service. 

935.32  To  claim  eligibility  for  Bulk 
Parcel  Return  Service  at  each  facility 
through  which  the  mailer  requests  Bulk 
Parcel  Return  Service,  the  mailer  must 
demonstrate  receipt  of  10,000  returned 
machinable  parcels  at  a  given  delivery 
point  in  the  previous  postal  fiscal  year 
or  must  demonstrate  a  high  likelihood 
of  receiving  10,000  returned  parcels  in 
the  postal  fiscal  year  for  which  the 
service  is  requested. 

935.33  Payment  for  Bulk  Parcel 
Return  Service  is  made  through  advance 
deposit  account,  or  as  otherwise 
specified  by  the  Postal  Service. 

935.34  Mail  for  which  Bulk  Parcel 
Return  Service  is  requested  must  bear 
endorsements  specified  by  the  Postal 
Service. 

935.35  Bulk  Parcel  Return  Service 
mailers  must  meet  the  documentation 
emd  audit  requirements  of  the  Postal 
Service. 

935.4  Other  Services. 

935.41  The  following  services  may 
be  purchased  in  conjunction  with  Bulk 
Parcel  Return  Service: 


Service 

Fee 
schedule 

a.  Address  Correction  Service 

b.  Certificate  ot  Maifing 

911 
947 

c.  Shipper-Paid  Forward»ig 

936 

935.5  Fee. 

935.51    The  fee  for  Bulk  Parcel 
Retiun  Service  is  set  forth  in  Fee 
Schedule  935. 

935.6  Authorizations  and  Licenses. 

935.61  A  permit  fee  as  set  forth  in 
Schedule  1000  must  be  paid  once  each 
calendar  year  by  mailers  utilizing  Bulk 
Parcel  Return  Service. 

935.62  The  Bulk  Parcel  Return 
Service  permit  may  be  canceled  for 
failure  to  maintain  sufficient  funds  in  an 
advance  deposit  account  to  cover 
postage  and  fees  on  returned  parcels  or 
for  failure  to  meet  the  specifications  of 
the  Postal  Service. 

936    Shipper-Paid  Forwarding 

936.1    Definition. 

936.11    Shipper-Paid  Forwarding 
provides  a  method  whereby  mailers  may 
have  undeliverable-as-addressed 
machinable  parcels  forwarded  at 
applicable  First-Class  Mail  rates  for  up 


to  one  year  from  the  date  that  the 
addressee  filed  a  change-of-address 
order.  If  the  parcel,  for  which  Shipper- 
Paid  Forwarding  is  elected,  is  retmned, 
the  mailer  will  pay  the  applicable  First- 
Class  Mail  rate,  or  the  Bulk  Parcel 
Return  Service  fee.  if  that  service  was 
elected. 

936.2  Description  of  Service. 
936.21     Shipper-Paid  Forwarding  is 

available  only  for  the  forwarding  of 
machinable  parcels,  as  defined  by  the 
Postal  Service,  initially  mailed  under 
the  following  Standard  Mail  subclasses: 
Regular  and  Nonprofit. 

936.3  Requirements  of  the  Mailer. 

936.31  Shipper-Paid  Forwarding  is 
available  only  in  conjiuiction  with 
automated  Address  Correction  Service 
in  section  911. 

936.32  Mail  for  which  Shipper-Paid 
Forwarding  is  purchased  must  meet  the 
preparation  requirements  of  the  Postal 
Service. 

936.33  Payment  for  Shipper-Paid 
Forwarding  is  made  through  advance 
deposit  account,  or  as  otherwise 
specified  by  the  Postal  Service. 

936.34  Mail  for  which  Shipper-Paid 
Forwarding  is  requested  must  bear 
endorsements  specified  by  the  Postal 
Service. 

936.4  Other  Services. 

936.41    The  following  services  may 
be  purchased  in  conjunction  with 
Shipper-Paid  Forwarding: 


Service 

Fee 

a.  Certificate  of  Mailing 

947 

b.  Bulk  Parcel  Return  Service 

935 

936.5    Applicable  Rates. 

936.51    Except  as  provided  in  section 
935.  single-piece  rates  imder  the  Letters 
and  Sealed  Parcels  subclass  or  the 
Priority  Mail  subclass  of  First-Class 
Mail,  as  set  forth  in  Rate  Schedules  221 
and  223.  apply  to  pieces  forwarded  or 
returned  under  this  section. 

940  Accountability  &  Receipts 

941  Certified  Mail 

941.1  Definition. 

941.11    Certified  mail  service  is  a 
service  that  provides  a  mailing  receipt 
to  the  sender  and  a  record  of  delivery 
at  the  office  of  delivery. 

941.2  Description  of  Service. 

941.21  Certified  mail  service  is 
provided  for  matter  mailed  as  First- 
Class  Mail. 

941.22  If  requested  by  the  mailer, 
the  time  of  acceptance  by  the  Postal 
Service  will  be  indicated  on  the  receipt. 

-  941.23    A  record  of  delivery  is 
retained  at  the  office  of  delivery  for  a 
specified  period  of  time. 


941.24  If  the  initial  attempt  to 
deliver  the  mail  is  not  successful,  a 
notice  of  attempted  delivery  is  left  at  the 
mailing  address. 

941.25  A  receipt  of  mailing  may  be 
obtained  only  if  the  article  is  mailed  at 
a  post  office,  branch  or  station,  or  given 
to  a  nu-al  carrier.      , 

941.26  Additional  copies  of  the 
original  mailing  receipt  may  be  obtained 
by  the  mailer. 

941.3  Deposit  of  Mail. 
941.31    Certified  mail  must  be 

deposited  in  a  manner  specified  by  the 
Postal  Service. 

941.4  Other  Services. 

941.41    The  following  services  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fees: 


Service 

Fee 
schedule 

a.  Restricted  Delivery  _ 

946 

b.  Return  Receipt 

945 

941.5     Fees. 

941.51  The  fees  for  certified  mail 
service  are  set  forth  in  Fee  Schedule 
941. 

942    Registered  Mail 

942.1  Definition. 

942.11  Registered  mail  is  a  service 
that  provides  added  protection  to  mail 
sent  under  this  section  and  indemnity 
in  case  of  loss  or  damage. 

942.2  Description  of  Service. 

942.21  Registered  mail  service  is 
available  to  mailers  of  prepaid  mail  sent 
as  First-Class  Mail  except  that  registered 
mail  must  meet  the  minimum 
requirements  for  length  and  width 
regardless  of  thickness. 

942.22  Registered  mail  service 
provides  insurance  up  to  a  maximum  of 
$25,000,  depending  upon  the  actual 
value  at  the  time  of  mailing,  except  that 
insurance  is  not  available  for  articles  of 
no  value. 

942.23  There  is  no  limit  on  the  value 
of  articles  sent  under  this  section. 

942.24  Registered  mail  service  is  not 
available  for: 

a.  All  delivery  points  because  of  the 
high  security  required  for  registered 
mail;  in  addition,  not  all  delivery  points 
will  be  available  for  registry  and 
liability  is  limited  in  some  geographic 
areas; 

b.  Mail  of  any  class  sent  in 
combination  with  First-Class  Mail; 

c.  Two  or  more  articles  tied  or 
fastened  together,  unless  the  envelopes 
are  enclosed  in  the  same  envelope  or 
container. 

942.25  The  following  services  are 
provided  as  part  of  registered  mail 
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service  at  no  additional  cost  to  the 
mailer; 

a.  A  receip  t; 

b.  A  recora  of  delivery,  retained  by 
the  Postal  Service  for  a  specified  period 
of  time; 

c.  A  notica  of  attempted  delivery  will 
be  left  at  the  mailing  address  if  the 
initial  delivery  attempt  is  unsuccessful; 

d.  When  roistered  mail  is 
undeliverable-as-addressed  and  cannot 
be  forwarded,  a  notice  of  nondelivery  is 
provided,      i 

942.26  AJclaim  for  complete  loss  of 
insured  artiqes  may  be  filed  by  the 
mailer  only.  K  claim  for  damage  or  for 
partial  loss  ojf  insured  articles  may  be 
filed  by  eithdr  the  mailer  or  addressee. 

942.27  Iijdemnity  claims  for 
registered  miil  must  be  filed  within  a 
period  of  tinie,  specified  by  the  Postal 
Service,  fi-on^  the  date  the  article  was 
mailed.         i 

942.3  De|>osit  of  Mail. 
942.31    Registered  meiil  must  be 

deposited  in  a  manner  specified  by  the 
Postal  Service. 

942.4  Seivice. 

942.41    Registered  mail  is  provided 
maximum  security. 

942.5  Forwarding  and  Return. 
942.51    Registered  mail  is  forwarded 

and  retumedl  without  additional  registry 
charge.  j 

942.6  Other  Services. 

942.61    The  following  services  may 
be  obtained  ip  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
applicable  fe^s: 


»r«nce 


a.  Cotlect  on  dbltvery 

b.  Restricted  delivery 

c.  Return  receipt  

d.  Merchandt^  return  (shippers 
onty)  ... 


Fee 
schedule 


944 
946 
945 

932 


942.7 
942.71 
are  set  forth 


e  fees  for  registered  mail 
Fee  Schedule  942. 


943    Iiuuralice 


943.1    Express  Mail  Insurance. 

943.11  Definition. 

943 . 1 1 1     Express  Mai  1  Insurance  is  a 
service  that  provides  the  mailer  with 
indemnity  fo|'  loss  of,  rifling  of,  or 
damage  to  items  sent  by  Express  Mail. 

943.12  Description  of  Service. 

943.121  Express  Mail  Insurance  is 
available  only  for  Express  Mail. 

943.122  Qasunmce  coverage  is 
provided,  foij  no  additional  charge,  up  to 
$500  per  pieee  for  docimient 
reconstruction,  up  to  $5,000  per 
occurrence  regardless  of  the  number  of 
claimants.  Insurance  coverage  is  also 
provided,  foi|  no  additional  charge,  up  to 


$500  per  piece  for  merchandise. 
Insurance  coverage  for  merchandise 
valued  at  more  than  $500  is  available  for 
an  additional  fee,  as  set  forth  in  Fee 
Schedule  943.  The  maximum  liability 
for  merchandise  is  $5,000  per  piece.  For 
negotiable  items,  currency,  or  bullion, 
the  maximum  liability  is  $15. 

943.123  Indemnity  claims  for 
Express  Mail  must  be  filed  within  a 
specified  period  of  time  from  the  date 
the  article  was  mailed. 

943.124  Indemnity  will  be  paid 
under  terms  and  conditions  specified  by 
the  Postal  Service. 

943.125  Among  other  limitations 
specified  by  the  Postal  Service, 
indemnity  will  not  be  paid  by  the  Postal 
Service  for  loss,  damage  or  rifling: 

a.  Of  nonmailable  matter; 

b.  Due  to  improper  packaging; 

c.  Due  to  seizure  by  any  agency  of 
government;  or 

d.  Due  to  war,  insurrection  or  civil 
disturbances. 

943.13    Fees. 

943.131    The  fees  for  Express  Mail 
Insurance  service  are  set  forth  in  Fee 
Schedule  943. 

943.2    General  Insurance. 

943.21  Retail  Insurance. 

943.211  Retail  Insurance  is  a  service 
that  provides  the  mailer  with  indemnity 
for  loss  of,  rifling  of,  or  damage  to 
mailed  items. 

943.212  The  maximum  liability  of 
the  Postal  Service  for  Retail  Insurance  is 
$5000. 

943.213  Retail  Insurance  is  available 
for  mail  sent  under  the  following 
classification  schedules: 

a.  First-Class  Mail,  if  containing 
matter  that  may  be  mailed  as  Standard 
Mail; 

b.  Parcel  Post,  Bound  Printed  Matter, 
Special,  and  Library  subclasses  of 
Standard  Mail. 

943.214  Retail  Insurance  is  not 
available  for  matter  offered  for  sale, 
addressed  to  prospective  purchasers 
who  have  not  ordered  or  authorized 
their  sending.  If  such  matter  is  received 
in  the  mail,  payment  will  not  be  made 
for  loss,  rifling,  or  damage. 

943.215  For  Retail  Insurance,  the 
mailer  is  issued  a  receipt  for  each  item 
mailed.  For  items  insured  for  more  than 
$50,  a  receipt  of  delivery  is  obtained  by 
the  Postal  Service. 

943.216  For  items  insured  for  more 
than  $50,  a  notice  of  attempted  delivery 
is  left  at  the  mailing  address  when  the 
first  attempt  at  delivery  is  unsuccessful. 

943.217  Retail  insurance  provides 
indemnity  for  the  actual  value  of  the 
article  at  the  time  of  mailing. 

943.22  Bulk  Insurance. 
943.221    Bulk  Insurance  service  is 

available  for  mail  entered  in  bulk  at 


designated  facilities  and  in  a  maimer 
specified  by  the  Postal  Service, 
including  the  use  of  electronic 
manifesting,  and  sent  under  the 
following  classification  schedules: 

a.  First-Class  Mail,  if  containing 
matter  that  may  be  mailed  as  Standard 
Mail; 

b.  Parcel  Post,  Bound  Printed  Matter, 
Special,  and  Library  subclasses  of 
Standard  Mail. 

943.222  Bulk  Insurance  bears 
endorsements  and  identifiers  specified 
by  the  Postal  Service.  Bulk  Insurance 
mailers  must  meet  the  documentation 
requirements  of  the  Postal  Service. 

943.223  Bulk  Insurance  provides 
indemnity  for  the  lesser  of  the  actual 
value  of  the  article  at  the  time  of 
mailing,  or  the  wholesale  cost  of  the 
contents  to  the  sender. 

943.23  Claims. 

943.231  For  Retail  Insurance,  a 
claim  for  complete  loss  may  be  filed  by 
the  mailer  only,  and  a  claim  for  damage 
or  for  partial  loss  may  be  filed  by  either 
the  mailer  or  addressee.  For  Bulk 
Insurance,  all  claims  must  be  filed  by 
the  mailer. 

943.232  A  claim  for  damage  or  loss 
on  a  parcel  sent  merchandise  return 
under  section  932  may  be  filed  only  by 
the  purchaser  of  the  insurance. 

943.233  Indemnity  claims  must  be 
filed  within  a  specified  period  of  time 
from  the  date  the  article  was  mailed. 

943.24  Deposit  of  Mail. 

943.241  Mail  insured  under  section 
943.2  must  be  deposited  as  specified  by 
the  Postal  Service. 

943.25  Forwarding  and  Return. 

943.251  By  insuring  an  item,  the 
mailer  guarantees  forwarding  and  return 
postage  imless  instructions  on  the  piece 
mailed  indicate  that  it  not  be  forwarded 
or  returned. 

943.252  Mail  undeliverable  as 
addressed  will  be  returned  to  the  sender 
as  specified  by  the  sender  or  by  the 
Postal  Service. 

943.26  Other  Services. 

943.261    The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fees: 


Service 


a.  Parcel  Airlift  

b.  Restricted  delivery  (for  items  In- 
sured for  more  than  $50)  

c.  Return  receipt  (for  items  in- 
sured for  more  than  S50) 

d.  Special  handling  

e.  Merchandise  retum  (sh^)pers 
only) 

943.27  Fees. 


Fee 
schedule 


951 

946 

945 
952 

932 
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943.271    The  fees  for  Insurance  are 
set  forth  in  Fee  Schedule  943. 

944    Collect  on  Delivery 

944.1  E)efinition 

944. 1 1    Collect  on  Delivery  (COD) 
service  is  a  service  that  allows  a  mailer 
to  mail  an  article  for  which  full  or 
partial  payment  has  not  yet  been 
received  and  have  the  price,  the  cost  of 
postage  and  fees,  and  anticipated  or  past 
due  charges  collected  by  the  Postal 
Service  from  the  addressee  when  the 
article  is  delivered. 

944.2  Description  of  Service. 

944.21  COD  service  is  available  for 
collection  of  $600  or  less  upon  the 
delivery  of  postage  prepaid  mail  sent 
under  the  following  classification 
schedules: 

a.  Express  Mail; 

b.  First-Class  Mail; 

c.  Parcel  Post;  Bound  Printed  Matter, 
Special,  and  Library  subclasses  of 
Standard  Mail. 

944.22  Service  under  this  section  is 
not  available  for: 

a.  Collection  agency  purposes; 

b.  Return  of  merchandise  about  which 
some  dissatisfaction  has  arisen,  unless 
the  new  addressee  has  consented  in 
advance  to  such  return; 

c.  Sending  only  bills  or  statements  of 
indebtedness,  even  though  the  sender 
may  establish  that  the  addressee  has 
agreed  to  collection  in  this  manner; 
however,  when  the  legitimate  COD 
shipment  consisting  of  merchandise  or 
bill  of  lading,  is  being  mailed,  the 
balance  due  on  a  past  or  anticipated 
transaction  may  be  included  in  the 
charges  on  a  COD  article,  provided  the 
addressee  has  consented  in  advance  to 
such  action; 

d.  Parcels  containing  moving-picture 
films  mailed  by  exhibitors  to  moving- 
picture  manufacturers,  distributors,  or 
exchanges; 

e.  Goods  that  have  not  been  ordered 
by  the  addressee. 

944.23  COD  service  provides  the 
mailer  with  insurance  against  loss, 
rifling  and  damage  to  the  article  as  well 
as  failure  to  receive  the  amount 
collected  from  the  addressee.  This 
provision  insures  only  the  receipt  of  the 
instrument  issued  to  the  mailer  after 
payment  of  COD  charges,  and  is  not  to 
be  construed  to  make  the  Postal  Service 
liable  upon  any  such  instnmient  other 
than  a  Postal  Service  money  order. 

944.24  A  receipt  is  issued  to  the 
mailer  for  each  piece  of  COD  mail. 
Additional  copies  of  the  original 
mailing  receipt  may  be  obtained  by  the 
mailer. 

944.25  Delivery  of  COD  mail  will  be 
made  in  a  manner  specified  by  the 
Postal  Service.  If  a  delivery  to  the 


mailing  address  is  not  attempted  or  if  a 
delivery  attempt  is  imsuccessful,  a 
notice  of  attempted  delivery  will  be  left 
at  the  mailing  address. 

944.26  The  mailer  may  receive  a 
notice  of  nondeUvery  if  the  piece  mailed 
is  endorsed  appropriately. 

944.27  The  mailer  may  designate  a 
new  addressee  or  alter  the  COD  charges 
by  submitting  the  appropriate  form  and 
by  paying  the  appropriate  fee  as  set 
forth  in  Fee  Schedule  944. 

944.28  A  claim  for  complete  loss 
may  be  filed  by  the  mailer  only.  A  claim 
for  damage  or  for  partial  loss  may  be 
filed  by  either  the  mailer  or  addressee. 

944.29  COD  indemnity  claims  must 
be  filed  within  a  specified  period  of 
time  &t>m  the  date  the  article  was 
mailed. 

944.3  Requirements  of  the  Mailer. 
944.31    COD  mail  must  be  identified 

as  COD  mail. 

944.4  Deposit  of  Mail. 

944.41    COD  mail  must  be  deposited 
in  a  maimer  specified  by  the  Postal 
Service. 

944.5  Forwarding  and  Return. 

944.51  A  mailer  of  COD  mail 
guarantees  to  pay  any  return  postage, 
unless  otherwise  specified  on  the  piece 
mailed. 

944.52  For  COD  mail  sent  as 
Standard  Mail,  postage  at  the  applicable 
rate  will  be  charged  to  the  addressee: 

a.  When  an  addressee,  entitled  to 
delivery  to  the  mailing  address  under 
Postal  Service  regulations,  requests 
delivery  of  COD  mail  that  was  refused 
when  first  offered  for  delivery; 

b.  For  each  delivery  attempt,  to  an 
addressee  entitled  to  delivery  to  the 
mailing  address  under  Postal  Service 
regulations,  after  the  second  such 
attempt. 

944.6  Other  Services. 

944.61     The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fee: 


945.2    Description  of  Service. 

945.21    Return  receipt  service  is 
available  for  mail  sent  under  the 
following  sections  or  classification 
schedules: 


Service 

Fee 
schedule 

a.  Registered   mail,    if   sent   as 
First-Class  

b.  Restricted  delivery 

942 
946 

c.  Special  harxlling  

952 

944.7    Fees. 

944.71    Fees  for  COD  service  are  set 
forth  in  Fee  Schedule  944. 

945    Return  Receipt 

945.1     Definition. 

945.11    Return  receipt  service  is  a 
service  that  provides  evidence  to  the 
mailer  that  an  article  has  been  received 
at  the  delivery  address. 


a.  Certified  mail „ 

b.  COD  mall 

c.  Insurarx^e  (if  insured  for  more 
than  $50)  

d.  Registered  mail ,. 

e.  Delivery  Confirmation 

f.  Express  Mail. 

g.  Priority  Mail  (merchandise  only). 

h.  Standard  Mail  (limited  to  mer- 
chandise sent  try  Parcel  Post. 
Bound  Printed  Matter.  Special, 
and  Library  sutx^lasses). 


941 
944 

943 
942 
948 


945.22  Return  receipt  service  is 
available  at  the  time  of  mailing  or,  when 
purchased  in  conjunction  with  certified 
mail,  COD,  Insurance  (if  for  more  than 
$50),  registered  mail,  or  Express  Mail, 
after  mailing. 

945.23  Mailers  requesting  return 
receipt  service  at  the  time  of  mailing 
will  be  provided,  as  appropriate,  the 
signature  of  the  addressee  or  addressee's 
agent,  the  date  delivered,  and  the 
address  of  delivery,  if  different  from  the 
address  on  the  mailpiece. 

945.24  Mailers  requesting  return 
receipt  service  after  mailing  will  be 
provided  the  date  of  delivery  and  the 
name  of  the  person  who  signed  for  the 
article. 

945.25  If  the  mailer  does  not  receive 
a  return  receipt  within  a  specified 
period  of  time  from  the  date  of  mailing, 
the  mailer  may  request  a  dupUcate 
return  receipt.  No  fee  is  charged  for  a 
duphcate  return  receipt. 

945.3    Fees. 

945.31    The  fees  for  return  receipt 
service  are  set  forth  in  Fee  Schedule 
945. 

946    Restricted  Delivery 

946.1  Definition. 

946.11    Restricted  delivery  service  is 
a  service  that  provides  a  means  by 
which  a  mailer  may  direct  that  deUvery 
will  be  made  only  to  the  addressee  or 
to  someone  authorized  by  the  addressee 
to  receive  such  mail. 

946.2  Description  of  Service. 
946.21    This»service  is  available  for 

mail  sent  under  the  following  sections: 


a.  Certified  Mail 

941 

b.  COD  Mail 

944 

c.  Insurance  (if  insured  for  rrwre 
than  $50)  

943 

d.  Reoistered  Mail 

942 

946.22    Restricted  delivery  is 
available  to  the  mailer  at  the  time  of 
mailing  or  after  mailing. 


1402 
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946.23  I^estricted  delivery  service  is 
available  onjy  to  natural  persons 
specified  by]  name. 

946.24  A  record  of  delivery  will  be 
retained  by  the  Postal  Service  for  a 
specified  period  of  time. 

946.25  Failure  to  provide  restricted 
delivery  seryice  when  requested  after 
mailing,  du^  to  prior  delivery,  is  not 
groimds  for  refund  of  the  fee  or 
communications  charges. 

946.3    Fees. 

946.31    "The  fees  for  restricted 
delivery  service  are  set  forth  in  Fee 
Schedule  946. 

947    Certi£^ate  of  Mailing 

947.1  Definition. 

947.11    Certificate  of  mailing  service 
is  a  service  <hat  furnishes  evidence  of 
mailing. 

947.2  I>9scription  of  Service. 

947.21  Certificate  of  mailing  service 
is  available  to  mailers  of  matter  sent 
under  the  classification  schedule  to  any 
class  of  mail. 

947.22  4  receipt  is  not  obtained 
upon  delivety  of  the  mail  to  the 
addressee.  No  record  of  mailing  is 
maintained  at  the  post  office. 

947.23  Additional  copies  of 
certificates  61  mailing  may  be  obtained 
by  the  mailv. 

947.3  Other  Services. 

947.31     The  following  services,  if 
applicable  tp  the  subclass  of  mail,  may 
be  obtained  |n  conjunction  with  mail 
sent  under  this  classification  schedule 
upon  paymant  of  the  applicable  fees: 


1 

iervice 

Fee 
schedule 

951 

h  SttfrOf^  NVKirinn       

952 

947.4     Feps. 

947.41    "the  fees  for  certificate  of 
mailing  service  are  set  fc»th  in  Fee 
Schedule  947. 

948    Oeliv^  Cenfirmation 

946.1  Definition. 

946.11    Oehvery  confirmation  service 
provides  eleK:tronic  confirmation  to  the 
mailer  that  $n  article  was  delivered  or 
that  a  deUvory  attempt  was  made. 

948.2  Description  of  Service. 

948.21  Delivery  confirmation  service 
is  available  for  Priority  Mail  and  the 
Parcel  Post,  Boimd  P*rinted  Matter, 
Special  and  Library  subclasses  of 
Standard  M|il. 

948.22  pelivery  confirmation  service 
may  be  requested  only  at  the  time  of 
mailing. 

948.23  Mail  for  which  delivery 
confinnati(m  service  is  requested  must 
meet  preparation  requirements 
established  by  the  Postal  Service,  and 


bear  a  barcode  specified  by  the  Postal 
Service. 

948.24    Matter  for  which  delivery 
confirmation  service  is  requested  must 
be  deposited  in  a  manner  specified  by 
the  Postal  Service. 

948.3     Fees. 

948.31    Delivery  confirmation  service 
is  subject  to  the  fees  set  forth  in  Fee 
Schedule  948. 

950  Parcel  Handling 

951  Parcel  Airlift  (PAL) 

951.1  Definition. 

951.11    Parcel  airlift  service  is  a 
service  that  provides  for  air 
transportation  of  parcels  on  a  space 
available  basis  to  or  from  military  post 
offices  outside  the  contiguous  48  states. 

951.2  Description  of  Service. 
951.21    Parcel  airUfl  service  is 

available  for  mail  sent  under  the 
Standard  Mail  Classification  Schedule. 

951.3  Physical  Limitations. 
951.31    The  minimiun  physical 

limitations  established  for  the  mail  sent 
under  the  classification  schedule  for 
which  postage  is  paid  apply  to  parcel 
airlift  mail.  In  no  instance  may  the 
parcel  exceed  30  pounds  in  weight,  or 
60  inches  in  lengUi  and  girth  combined. 

951 .4  Requirements  of  the  Mailer. 
951.41     Mail  sent  imder  this  section 

must  be  endorsed  as  specified  by  the 
Postal  Service. 

951.5  Deposit  of  Mail. 

951.51    PAL  mail  must  be  deposited 
in  a  maimer  specified  by  the  Postal 
Service. 

951.6  Forwarding  and  Return. 
951.61    PAL  mail  sent  for  delivery 

outside  the  contiguous  48  states  is 
forwarded  as  set  forth  in  section  2030  of 
the  General  Definitions.  Terms  and 
Conditions.  PAL  mail  sent  fcH'  delivery 
within  the  c(xitiguous  48  states  is 
fwwarded  or  returned  as  set  forth  in 
section  353  as  appropriate. 

951.7  Other  Services. 

951.71    The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fees: 


Service 

Fee 
Schedule 

a.  Certificate  of  maiiina 

947 

b.  Insurance 

c.  Restricted  delivery  (if  insured 
for  more  than  $50) 

943 

946 

d.  Return  receipt  (if  insured  for 
more  than  $50) 

945 

e.  Spectai  handling 

952 

952    Special  Handling 

952.1  Definition. 

952.11    Special  handling  service  is  a 
service  that  provides  preferential 
handling  to  the  extent  practicable 
during  dispatch  and  transportation. 

952.2  Description  of  Service. 

952.21  Special  handUng  service  is 
available  for  mail  sent  under  the 
following  classification  schedules: 

a.  First-Class  Mail; 

b.  Parcel  Post;  Bound  Printed  Matter; 
Special,  and  Library  subclasses  of 
Standard  Mail. 

952.22  Special  handling  service  is 
mandatory  for  matter  that  requires 
special  attention  in  handling, 
transportation  and  delivery. 

952.3  Requirements  of  the  Mailer. 
952.31     Mail  sent  under  this  section 

must  be  identified  as  specified  by  the 
Postal  Service. 

952.4  Deposit  of  MaiL 

952.41     Mail  sent  imder  this  section 
must  be  deposited  in  a  manner  specified 
by  the  Postal  Service. 

952.5  Forwarding  and  Return. 
952.51     If  undeliverable  as 

addressed,  special  handling  mail  that  is 
forwarded  to  the  addressee  is  given 
special  handling  without  requiring 
payment  of  an  additional  handling  fee. 
However,  additional  postage  at  the 
applicable  Standard  Mail  rate  is 
collected  on  delivwy. 

952.6  Other  Services. 

952.61    The  following  services,  if 
applicable  to  the  subclasis  of  mail,  may 
be  obtained  in  conjuncticm  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fees: 


Service 

Fee 

schedule 

a.  COO  mail 

944 

b.  Insurance - 

c  Parcel  airlift 

943 
951 

d.  Merchandise  return  (shippers 
ontv) 

932 

951.8  Fees. 

951.81  The  fees  for  parcel  airlift 
service  are  set  forth  in  Fee  Schedule 
951. 


952.7    Fees. 

952.71    Tlie  fees  for  special  handling 
service  are  set  forth  in  Fee  Schedule 
952. 

9Ce    Stawped  Paper 

961    Stanped  Eavelepes 

961.1  Definition. 

96 1 . 1 1    Plain  stamped  envelopes  and 
printed  stamped  envelopes  are 
envelopes  with  postage  thereon  offered 
for  sale  by  the  Postal  Service. 

961 .2  Description  of  Service. 
961.21     Stamped  envelopes  are 

available  for 

a.  First-Class  Mail  within  the  first  rate 
increment. 
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b.  Standard  Mail  mailed  at  a                    970    Postal  Money  Orders                          incorrectly  prepared,  the  applicable 
minimum  per  piece  rate  as  specified  by      g^j    Domestic  Postal  Money  Orders          '"""^y  ""^er  fee  may  be  collected  from 
the  Postal  Service.                                                                                     ^                      the  customer. 

961.22    Printed  stamped  envelopes            971.1    Definition.                                        q7i  on    ir.n,.ipi<»c  «r  ^ioi«,c  ™o.,  k» 
may  be  obtained  by  special  request^               971.11    Money  order  service  is  a             filed  bvthe^rhSer  nlv^  ^^ 

961.3    Fees.                                              service  that  provides^e  customer  with      H^ed^the  purchaser,  payee,  or 

961.31    The  fees  for  stamped                 an  instrument  for  payment  of  a  specified                  ' 
envelopes  are  set  forth  in  Fee  Schedule       sum  of  money.                                                 ^'^-^    ''®®*- 

961.                                                                   971.2    Description  of  Service.                     971.31    The  fees  for  domestic  postal 
«<>o    c.        -jr'-j                                        971.21    The  maximum  value  for             money  orders  are  set  forth  in  Fee 
962    Stamped  Cards                                    which  a  domestic  postal  money  order         Schedule  971. 

962.1  Definition.                                    may  be  purchased  is  $700.  Other                 *        .        •        .        • 

962.11  Stamped  Cards.  Stamped           restrictions  on  the  number  or  dollar                2033    Applicable  provisions.  The 
Cards  are  cards  with  postage  imprinted       value  of  postal  money  order  sales,  or           provisions  of  sections  150.  250,  350, 
or  impressed  on  them  and  suppfied  by        both,  may  be  imposed  by  law  or  under        450,  935  and  936  apply  to  forwarding 
the  Postal  Service  for  the  transmission        regulations  prescribed  by  the  Postal            and  return. 

of  messages.                                                Service.                                                      •        •        •        •        • 

962.12  Double  Stamped  Cards.                   971.22    A  receipt  of  purchase  is                  .,„„    p    .      . 
Double  Stamped  Cards  consist  of  two         provided  at  no  additional  cost.                    ,        "    facKaging. 
attached  cards,  one  of  which  may  be              971.23    The  Postal  Service  will 

detached  by  the  receiver  and  returned        replace  money  orders  that  are  spoiled  or        d.  It  is  marked  by  the  mailer  with  a 
by  mail  as  a  single  Stamped  Card.               incorrectly  prepared,  regardless  of  who       material  that  is  neither  readily  water 

962.2  Description  of  Service.                  caused  the  error,  without  charge  if               soluble  nor  easily  rubbed  off  or 
Stamped  Cards  are  available  for  First-         replaced  on  the  date  originally  issued.        smeared,  and  the  marking  will  be  sharp 
Class  Mail.                                                       971.24    If  a  replacement  money  order     and  clear. 

962.3  Fees.  The  fees  for  Stamped           is  issued  after  the  date  of  original  issue        •        *        •        •        • 
Cards  are  set  forth  in  Fee  Schedule  962.      because  the  original  was  spoiled  or             mlung  code  ttio-ii-u 

Rate  Schedules 

Calculation  of  Postage 

•                        •                        •                        •                        • 

Express  Mail  Schedules  121. 122  And  123 

[Dollars] 

Weight  not  exceeding  (Pounds) 

Schedule  121 
same  day  air- 
port service 

Schedule  122 
custom  de- 
signed 

Schedule  123 

next  day  and 

second  day  PO 

toPO 

Schedule  123 

next  day  and 

second  day  PO 

to  addressee 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
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Express  Mail  Schedules  121, 122  And  12^— Continued 

(Dollarsl 

Weight  not  exceeding  (Pounds) 

Schedule  121 
same  day  air- 

Schedule 122 
custom  de- 

Schedule 123 

next  day  and 

second  day  PO 

Schedule  123 

next  day  arxj 

second  day  PO 

port  service 

signed 

toPO 

to  addressee 

32 

33 

34 

35 

36 

37 

38 

38 

40 

41 

42 

43 

44 

46 

46 

47 

48 

48 

SO 

51 

se 

53 

54 

56 

56 

57 

58 

58 

^ 

60 

61 

62 

63 

84 

65 

68 

67 

68 

88 

70 

^  The  applicable  2-pound  rate  Is  ctiarged  for  matter  sent  in  a  'flat  rate'  envelope  provided  by  the  Postal  Service 

2  Add  S for  each  pickup  stop. 

3  Add  S ^  for  each  Custom  Designed  delivery  stop. 


FiRST-CuHSS  Mail  Rate  Schedule 
221— Letters  and  Sealed  Parcels 


Regular 

Single  Piece:  First  Ounce 

Presort' 

Qualified  Business  Reply  Mail 

Additional  Ounce  ^ 

Nonstandard  Surcharge 

Single  Pie 

Presort 


>iec« 


Automation — Presort  ^ 

Letters  ^ 

Basic  Presort* 

3-Digit  Presort* 

5-Digit  Presort* 

Camer  Route  Presort  ' 
Flats  8 

%-Digit  Presort '0 
Additional  Ou^ce^ 


Rate 
(cents) 


First-Class  Mail  Rate  Schedule 
221— Letters  and  Sealed  Par- 
cels— Continued 


NonstarKlard  Surcharge 


Rate 
(cents) 


'  A  nnailing  fee  of  $_ 


must  be  paid 
once  each  year  at  each  office  of  mailing  by 
any  person  wfx)  mails  other  than  Single  Piece 
First-Class  Mail.  Payment  of  the  fee  allows  the 
mailer  to  mail  at  any  First-Class  rate.  For 
presorted  mailings  weighing  more  than  2 
ounces,  subtract  $ cents  per  piece. 

2  Rate  applies  through  13  ounces.  Heavier 
pieces  are  subject  to  Priority  Mail  rates. 

3  Rates  apply  to  txjik-entered  mailings  of  at 
least  500  letter-size  pieces,  whk:h  must  be  de- 
livery point  barcoded  and  meet  ottier  prepara- 
tion requirements  specified  by  the  Postal  Serv- 
ice. 


*Rate  applies  to  letter-size  Automatiorv 
Presort  category  mail  not  mailed  at  3-Digit,  5- 
Diglt,  or  Carner  Route  rates. 

*Rate  applies  to  letter-size  Automation- 
Presort  category  mail  presorted  to  single  or 
multiple  three-digit  ZIP  Code  destinations 
specified  by  Postal  Service. 

BRate  applies  to  letter-size  Automation- 
Presort  category  mail  presorted  to  single  or 
nrxiltiple  five-digit  ZIP  Code  destinations  speci- 
fied by  the  Postal  Sen/ice. 

^Rate  applies  to  letter-size  Automation- 
Presort  category  mail  presorted  to  carrier 
routes  specified  by  the  Postal  Service. 

8  Rates  apply  to  bulk-entered  mailings  of  at 
least  500  flat-size  pieces,  each  of  which  must 
be  delivery-point  tarcoded  or  Ijear  a  ZIP+4 
Ijarcode,  and  must  meet  other  preparation  re- 
quirements specified  by  tfie  Postal  Service. 

BRate  applies  to  flat-size  Automatiorv 
Presort  category  mail  not  mailed  at  the  ^ 
Digit  rate. 

'°Rate  applies  to  flat-size  Automatiorv 
Presort  category  mail  presorted  to  single  or 
multiple  three-  and  five-digit  ZIP  Code  destina- 
tions as  specified  by  the  Postal  Sen/ice. 
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First-Class  Mail  Rate  Schedule        First-Class  Mail  Rate  Schedule        'Rate  applies  to  Automation-Presort  cat- 

222-Cards                                222-CARDS-Continued             ffir  RSit^t^*^  ^'  ^°'^'  ^°*^'**  " 

•Maie  applies  lo  Automanon-Kresort  cat- 

Rate 
(cents) 

Rate        egory   mail   presorted   to   single   or   multk)»e 
(cents)      three-digrt  ZIP  Code  destinations  as  specified 

■      by  the  Postal  Service. 

Regular 

Canier  Route  Presort* 

'Rate   applies   to   Automation-Presort  cat- 

Single  Piece 
Presort' 

,-.,...,                       ^         .^    69°^  fTia'i  presoneo  to  single  or  muttipte  frve- 
A  mailing  fee  of  $             must  be  paid    digit  ZIP  Code  bestir^ations  as  specified  by  the 
once  each  year  at  each  office  of  mailing  by    Postal  Service 

Qualified  Business  Reply  Mail 

Automatio-Presort>-2 

Basic  Presort  3 

ir,^»5^L«"»I^SflL°^';^".^'"^lL^1^        'Rate   appl.es   to   AutomaborvPresorl   cat- 
^^  f ^1  ».  Thw^T^S^  i^  '?  ^^°^  ^    ®9ory  mailpTesorted  to  earner  routes  specified 
mailer  to  mail  at  any  First-Class  rate.                   kv  th«  Pnstai  <u»n/irM 
2  Rates  apply  to  xilk-entered  mailings  of  at    ^  ^    °^  ^^'"• 
least  500  pieces,  which  must  be  tiarcooed  and 

3-Digit  Presort* 

meet  other  preparation  requirements  specified 

5-Digit  Presort*                                                 by  the  Postal  Service. 

First-Class  Mail  Schedule  ??3— Priority  Mail  Subclass 

[DoUars] 

Weight  not  exceeding  (pounds) 

L.  1.2.3 

Zone  4 

Zone  5 

Zone  6 

Zone  7 

Zone8 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 



23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

36 

36 

37 

38 

39 

40 

41 

42 
43 

\ 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

• 

1 

1406 

Federal  Register  /  Vol.  64, 

No.  5 /Friday, 

January  8,  1999 /Rules  and 

Regulations 

First-Class  Mail  Schedule  223— Priority  Mail  Subclass— Continued 

[Dollars] 

Weight  not 

exceeding  (pounds) 

L.  1,2.3 

Zone  4 

Zones 

Zone  6 

Zone  7 

Zones 

55 

56 

57 

66 

56 

60 

61 

62 

63 

64 

66 

66 

67 

68 

60 

70 

'  The  2-po4ind  rate  is  charoed  for  matter  sent  In  a  Hat  rate'  envelope  provided  by  the  Postal  Service. 
'  Add  $  for  each  pidcup  stop. 

'Exception:  Parcels  weighing  less  than  15  pourxls,  measuring  over  84  inches  in  ler>gth  and  girth  combined,  are  chargeable  with  a  minimum 
rate  equal  to  that  for  a  1 5-pound  parcel  for  the  zone  to  which  addressed. 


Standard,    Mail    Rate    Schedule   Standard    Mail    Rate    Schedule 
321.2A-4-REGULAR  Subclass      32 1.2B— Regular  Subclass  Au- 

PRESORT  Category  '  tomation  Category  ' 


LMterSIze 


Piece  Rate 

Basic 

3/5-Digit 
Destination 

Piece 

SCF 


Errtry    Discount    per 


NomLetter  Siz*2 

Piece  Rate 
Minimum  per  Piece ' 

Basic     I 

3/5Digil| 
Destinatiori  Entry  Discount  per 

Piece 

BMC 

SCF 
Pound  Rate  ■ 
Plus  per  Pfece  Rate 

Basic 

3/5-Digit 
Destination  Entry  Discount  per 

Pound 

BMC 

SCF 


Rate 
(cents) 


Rate 

(cents) 

LettwSize^ 

Piece  Rate 

Basic  Letter  3 

3-Digit  Letter* 

5-Digit  Letter' 

Destination    Entry    Discount 

per 

Piece 

BMC 

SCF 

Flat  Size  6 

Piece  Rate 

Minimum  per  Piece'' 

Basic  Flat* 

3/5-Digit  Flat' 

Destination  Entry  Discount 

per 

Piece 

BMC 

SCF 

Pound  Rate'' 

Plus  per  piece  Rate 

Basic  Flat« 

3/5-Digit  Flat' 

Destination  Entry  Discount 

per 

Pound 

dMO 

SCF 

>  For  flat-size  automation  mail  meeting  appli- 
cable Postal  Service  regulations. 

^  Mailer  pays  either  me  minimum  piece  rate 
or  the  pourxJ  rate,  whichever  is  higher. 

^Rate  applies  to  flat-size  automation  mail 
not  mailed  at  3/5-digit  rate. 

BRate  applies  to  flat-size  automation  mail 
presorted  to  sinole  or  multiple  three-  and  ftve- 
(figit  ZIP  Code  ctestinations  as  specified  by  the 
Postal  Service. 

Standard  Mail  Rate  Schedule 
321.3— Enhanced  Carrier  Route 
Subclass  ' 


'A  fee  $^ must  be  paid  each  12- 
month  period  for  each  bulk  mailing  permit. 

2  Residual  shape  pieces  are  subject  to  a 
surcharge  of  $ per  ptece. 

5  Mailer  pays  either  the  minimum  piece  rate 
or  the  pound  rate,  whichever  is  higher. 


'  A  fee  of  $_ 


_  must  be  paid  or¥:e  each 
12-month  period  for  each  bulk  mailing  permit. 

2  For  letter-size  automation  pieces  meeting 
applicabie  Postal  Service  regulations. 

3  Rate  applies  to  letter-size  automation  mail 
not  mailed  at  3-digit,  S^jigit  or  carrier  route 
rates. 

*  Rate  applies  to  letter-size  automation  mail 
presorted  to  single  or  multiple  three-digit  ZIP 
Code  destinations  as  specified  t)y  the  Postal 
Service. 

5  Rate  applies  to  letter-size  automation  mail 
presorted  to  single  or  multiple  five-digit  ZIP 
Code  destinatk>ns  as  specified  by  the  Postal 
Servk^. 


Rate 

(cents) 

Letter  Size 

Piece  Rate 

Bask: 

Basic  Automated  Letter* 

High  Density 

Saturatkxi 

Destination    Entry    Discount 

per 

Piece 

BMC 

SCF 

DDU 

Non-Letter  Size  3 

Piece  Rate 

Minimum  per  Piece* 

Bask: 

High  Density 

Saturation 

Destinatfon  Entry  Discount 

per 

Piece 

BMC 

SCF 

DDU 

Pound  Rate* 

Plus  per  Piece  Rate 

Basic 

High  Density 

Saturation 

Destinatkm  Entry  Discbunt 

per 

Pound 

BMC 

SCF 
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Standard  Mail  Rate  Schedule 
321 .3— Enhanced  Carrier  Route 
Subclass  '—Continued 


ddu 


Rate 
(cents) 


'  A  fee  of  $_ 


_  must  be  paid  eacti  12- 
month  period  for  each  txjik  mailing  permit. 

2  Rate  applies  to  letter-size  automation  mail 
presorted  to  routes  specified  by  ttie  Postal 
Service. 

3  Residual  shape  pieces  are  subject  to  a 
surcharge  of  $ per  piece. 

*  Mailer  pays  either  the  minimum  piece  rate 
or  the  pound  rate,  whichever  is  higher. 


Standard    Mail    Rate 
32 1.4A— Nonprofit 
Presort  Categories  ' 

[FuM  rates] 


Schedule 
Subclass 


Rates 

(cents) 

Letter  Size 

Piece  Rate 

Basic 

3/5-Digrt 

Destination    Entry    Discount 

per 

Piece 

BMC 

SCF 

Non-L«tt«rSizs2 

Piece  Rate 

Minimun  per  Piece  > 

Basic 

3/5-Digit 

Destination  Entry  Discount 

per 

risce 

BMC 

SCF 

Pound  Rate  3 

Plus  per  Piece  Rate 

Basic 

3/5-Digit 

Destination  Entry  Discount 

per 

Pound 

BMC 

SCF 

•  A  fee  of  $_ 


_  must  be  paid  once  each 
12-month  period  for  each  bulk  mailing  permit 

2  Residual  shape  pieces  are  subject  to  a 
surcharge  off  $ per  piece. 

3  Mailer  pays  eitfier  the  mininxim  piece  rate 
or  tfie  pound  rate,  whichever  is  higfier. 


Standard  Mail  Rate  Schedule 
32 1.4B— Nonprofit  Subclass  Au- 
tomation Categories  ' 

[Full  rates] 


Rates 

(cents 

Letter  Size  2 

Piece  Rate 

Basic  Letter' 

3-Digit  Letter* 

5-Diglt  Letter  > 

Destination    Entry    Discount 

per 

Piece 

BMC 

SCF 

FlatSize« 

Piece  Rate 

Minimum  per  Piece ' 

Basic  Flat* 

3/5-Digit  Flat« 

Destination  Entry  Discount 

per 

Piece 

BMC 

SCF 

Pound  Rate ' 

Plus  per  Piece  Rate 

Basic  Flat* 

3/5-Digit  9 

Destination  Entry  Discount 

per 

Pound 

BMC 

SCF 

I A  fee  of  $_ 


_  must  be  paid  once  each 
12-month  period  for  each  bulk  mailing  permit. 

2  For  letter-size  automation  pieces  meeting 
applk:at>le  Postal  Service  regutattons. 

'Rate  applies  to  letter-size  automation  mail 
not  mailed  at  3-dtglt,  5-dtgit  or  carrier  route 
rates. 

*Rate  applies  to  letter-size  automatkxi  mail 
presorted  to  single  or  multiple  three-digit  ZIP 
Code  destinations  as  specified  by  the  Postal 
Service. 

'  Rate  applies  to  letter-size  automation  mail 
presorted  to  single  or  multiple  five-digit  ZIP 
Code  destinations  as  specified  by  ttie  Postal 
Service. 

« For  flat-size  automation  mail  meeting  appli- 
cat)le  Postal  Service  regulations. 

■'  Mail  pays  either  the  minirmjm  piece  rate  or 
the  pourxl  fate,  wtiictiever  Is  higher. 

*Rate  applies  to  flat-size  automation  mail 
not  mailed  at  3/5-digit  rate. 

9  Rate  applies  to  flat-size  automatk>n  mail 
presorted  to  single  or  multiple  three-  and  five- 
digit  ZIP  Code  destinations  as  specified  by  Vhe 
Postal  Senrtce. 


Standard  Mail  Rate  Schedule 
321.5— Nonprofit  Enhanced 
Carrier  Route  Subclass  ' 

[Full  rates] 


Letter  Size 
Piece  Rate 

Basic 

Basic  Automated  Letter  ^ 

High  Density 

Saturation 
Destination    Entry    Discount    per 

Piece 

dmo 

SCF 

DDU 

Non-Letter  Size  > 
Piece  Rate 
Mirumum  per  Piece  * 
Basic 

High  Density 
Saturation 
Desbnation  Entry  Discount  per 
Piece 
BMC 
SCF 
DDU 
Pound  Rate  * 
Plus  per  Piece  Rate 
Basic 

High  Density 
Saturation 

Destination    Entry    Discount 
per  Pourxl 

SCF 
DDU 


Rates 
(cents) 


I A  fee  of  $_ 


_  must  be  paid  once  each 
12-month  period  for  each  biJk  mailing  permit 

^Residual  shape  pieces  are  subject  to  a 
surcharge  off  $ per  piece. 

3  Mailer  pays  either  \he  minimum  piece  rate 
or  Vt\e  pound  rate,  wtuct)ever  Is  higt>er. 


Standard  Mail  Rate  Schedule  322.1  A '—Parcel  Post  Subclass  Inter-BMC  Rates 

[Dollars] 


Weight  not  exceeding  (pounds) 

Zonel  &2 

Zones 

Zone  4 

Zoned 

Zone  6 

Zone7 

Zones 

2 

3 

, 

4 

5 

6 

7 

8 

9 

10 

11 
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StIandard  Mail  Rate  Schedule  322.1A*— Parcel  Post  Subclass  Inter-BMC  Rates— Continued 

[Dollars] 


Weight  not  exceeding  (pounds) 


Zone  1  &2 


Zone  3 


Zone  4 


Zones 


Zone  6 


Zone  7 


Zones 


12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
36 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
48 
50 
51 

se 

S3 
54 
56 
56 

57 
58 

56 
60 
61 
62 
63 
64 
66 
66 
67 
68 
60 
70 
Oversize  parcels' 


'Notes: 

^  For  nonmachinable  Inter-BMC  parcels,  add:  $_ 

'for  each  pickup  stop,  add:  $ 

3  For  Origin  Bulk  Mail  Center  Discount  deduct  $_ 
*  For  BMC  Presort,  deduct  S per  piece. 


per  piece. 
_  per  piece. 


*  For  Barcoded  Discount,  deduct  $_ 


per  piece. 


•See  DMCS  section  322.161  for  oversize  Parcel  Post. 
'  Parcel  Post  pieces  exceeding  84  Inches  in  length  and  girth  combined  and  weighing  less  than  15  pounds  are  sut))ect  to  a  rate  equal  to  that  tor 
a  1 5  pound  parcel  for  the  zone  to  whch  the  parcel  is  addressed. 
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STANDARD  MAIL  RATE  SCHEDULE  322.1  B*— PARCEL  POST  SUBCLASS  INTRA-BMC  RATES 

[Dollars] 


Weight  tx>t  exceeding  (pounds) 


2 

3 

4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
Oversize  parcels^ 


Local 


Zone  1  &2 


Zone  3 


Zone  4 


Zones 


'Notes: 
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For  each  pfckup  stop,  add  $ 

2  For  Barcoded  Discount,  deduct  $_ 


'See  DMCS  section  322.161  for  oversize  Parcel  Post. 

*  Parcel  Post  pteces  exceeding  94  Inches  in  length  and  girth  combined  and  weighing  less  than  1 5  pounds  are  subject  to  a  rate  equal  to  ttiat  for 
a  15  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed. 


2 

3 

4 
5 
6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 


Standard  Mail  Rate  Schedule  322. 1C*- 


-Parcel  Post  Subclass  Destination  BMC  Rates 

[Dollars] 


Weight  not  exceeding  (pounds) 


Zone  1  &  2 


Zone  3 


Zone  4 


Zone  5 


Federal  Register / Vol.  64,  No.  5 /Friday.  January  8,  1999 /Rules  and  Regulations 


1411 


Standard  Mail  Rate  Schedule  322.1  C*— Parcel  Post  Subclass  Destination  BMC  Rates— Continued 

[Dollars] 


Weight  not  exceeding  (pounds) 


67 
68 
69 

70 

Oversize  parcels' 


Zonel  &2 


Zones 


Zone  4 


Zorw  5 


*NotM: 

'  For  Barcoded  Discount,  deduct  $ . 

'SeeDMCS  section  322.161  for  oversize  Parcel  Post.  .      ._^.     .       ^      .^         ^  ^^.         .  ..   .v_.. 

» Parcel  Post  pieces  exceeding  84  inches  in  length  and  girth  combined  and  weighing  less  than  15  pounds  are  subject  to  a  rate  equal  to  that  tor 


a  1 5  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed. 
*  A  fee  of must  be  paid  each  for  DBMC,  DSCF.  and  DDU 


Standard  Mail  Rate  Schedule 
322. ID*— Parcel  Post  Subclass 
Destination  SCF  Rates 

[DoUars] 


Weight  (pounds) 

Weight  (pounds) 

36 

2 

37 

3 

38 

4 

39 

5 

40 

6 

41 

7 

42 

8 

43 

9 

44 

10 

45 

11 

46 

12 

47 

13 

48 

14 

49 

15 

50 

16 

51 

17 

52 

18 

53 

Standard  Mail  Rate  Schedule 
322.ID*— Parcel  Post  Subclass 
Destination  SCF  Rates— Contin- 
ued 

[Dollars] 


Standard    Mail    Rate    Schedule 
322.1  E*— Parcel  Post  Subclass 
Destination  Delivery  Unit 
Rates — Continued 

[Dollars] 


Weight  (pounds) 


Weight  (pounds) 


Oversize  parcels  ^ 


19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


*NotM: 

^See  DMCS  section  322.161  for  oversize 
Parcel  Post 

2  Parcel  Post  pieces  exceeding  84  inches  in 
length  and  girth  combined  and  weighing  less 
tfian  15-pounds  are  subject  to  a  rate  equal  to 
that  for  a  15  pound  parcel  for  ttie  zone  to 
which  the  parcel  is  addressed. 

3  A  fee  of  $ must  be  paid  each  year 

for  DBMC,  DSCF,  and  DDU. 

Standard  Mail  Rate  Schedule 
322.1  E*— Parcel  Post  Subclass 
Destination  Deuvery  Unit  Rates 

[Dollars] 


Weight  (pounds) 

Weight  (pounds) 

36 

2 

37 

3 

38 

4 

38 

S 

40 

6 

41 

7 

42 

8 

43 

9 

44 

10 

45 

11 

46 

12 

47 

13 

48 

Weight  (pounds) 

Weight  (pounds) 

14 

40 

15 

50 

16 

51 

17 

52 

18 

53 

19 

54 

20 

56 

21 

56 

22 

57 

23 

58 

24 

50 

25 

60 

26 

61 

27 

62 

28 

63 

29 

64 

30 

65 

31 

66 

32 

67 

33 

66 

34 

60 

36 

70 

Oversize  parcels  * 

*Not«s: 

^See  DMCS  section  322.161  for  oversize 
Parcel  Post 

2  Parcel  Post  pieces  exceeding  84  Inches  in 
length  and  girth  comtjtned  and  weighing  less 
than  15-pourx1s  are  subject  to  a  rate  equal  to 
that  for  a  15  pound  parcel  for  the  zone  to 
which  the  parcel  is  addressed. 

3  A  fee  of  $ must  be  paid  each  year 

for  DBMC,  DSCF,  and  DDU. 


Standard  Mail  Rate  Schedule  322.3A*— Bound  Printed  Matter  Subclass  Single  Piece  Rates  ' 

[Dollars] 


Local 

Zones 

Weight  not  exceeding  (pounds) 

1  &2 

3 

4 

5 

6 

7 

8 

1.5 

2 
2.5 

3 
3.5 

4 
4.5 

5 
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Standard 

Mail  Rate  Schedule  322.3/s 

r— BOUND  Printed  Matter  Subclass  Single  Piece  Rates  i— Continued 

[Ddlars] 

Zones 

Weight  not  e 

iceeding  (pounds) 

Local 

1  &2 

3 

4 

5 

6 

7 

8 

6 

7 
8 
9 
10 

11 

12 

13 

14 

15 

Per  Piece  Rate 

Per  Pound  Rate 

*NotM: 

'Includes  both 

catalogs  arxl  simijar  fc 

ound  printed 

matter. 

2  For  barcoded  discount,  deduct  $ 


per  piece. 


Standard  h^iL  Rate  Schedule  322.3B— Bound  Printed  Matter  Subclass  Bulk  and  Carrier  Route  Presort 

Rates ' 

(Dollars] 


Zone 


Per  piece* 


Carrier  routed 


Per  pound 


Local 

1&2 

3 

4 

5 

6 

7 

8 


'  Includes  both  catalogs  and  similar  bound  printed  matter. 

2  Applies  to  mailings  of  at  least  300  pieces  presorted  to  carrier  route  as  specified  by  the  Postal  Service. 

3  For  Barcoded  Discount,  deduct  S per  piece. 


Standard    ^4AIL    Rate    Schedules 
323.1  and  323.2  Special  and  Li- 


brary Rats 


Schedule 
323.1:  Special 

First  Pound. 

Not 
presorted*. 

LEVEL  A 
Presort  (5- 
digits)  1 2. 

LEVEL  B 
Presort 
(BMC)  I  J*. 
Each  additional 

pound  through 

7  pounds. 


Per  Pound: 

Nonadvertisir^  Portion 


Subclasses 


Rates 
(cents) 


Standard  Mail  Rate  Schedules  Standard  Mail  Rate  Schedules 
323.1  AND  323.2  SPECIAL  AND  Li-  323.1  AND  323.2  SPECIAL  AND  Li- 
brary Rate  Subclasses — Contin-  brary  Rate  Subclasses — Contin- 
ued ued 


Rates 

(cents) 

Each  additional 

pound  over  7 

pounds. 

Schedule 

323.2:  Library 

First  Pound. 

Not 

presorted*. 

LEVEL  A 

Presort  (5- 

digits) '  2. 

LEVEL B 

Presort 

(BMC) '3*. 

Rates 
(cents) 

Each  additional 

pound  through 
7  pounds. 
Each  additional 

pound  over  7 
pounds. 

'  A  fee  of  $ 


must  be  paid  once  12- 


month  period  for  each  permit. 

2  For  mailings  of  500  or  more  pieces  prop- 
erty prepared  and  presorted  to  five-digit  des- 
tination ZIP  Codes. 

3  For  mailings  of  500  or  more  pieces  prop- 
erty prepared  and  presorted  to  Bulk  Mail  Cen- 
ters. 

*For  Barcoded  Discount,  deduct  S 

per-piece. 


Periodicals  Rate  Schedule  421— REGULAR  SUBCLASS  ^  2 


Postage  rate  unit 


Pound. 


Rates 
(cents) 
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Periodicals  Rate  Schedule  421— REGULAR  SUBCLASS  ^  2_continued 


Rates 
(cents) 


Advertising  Portion: 
Delivery  Office* 
SCF5  


1& 


8 


Science  of  Agriculture: 

Delivery  Office - 

SCF  

Zones  1  &2 — 

Per  Piece: 

Less  Nonadvertising  Factor* 

Required  Preparation' ~ 

Presorted  to  3-digit 

Presorted  to  5-digit 

Presorted  to  Carrier  Route — 

Discounts: 

Prepared  to  Delivery  Office* - 

Prepared  to  SCF* 

High  Density^  

Saturation^ - 

Automation  Discounts  for  Autonnation  Compatible  Msul  ^° 
From  Required: 

Pret)arcoded  letter  size 

Pret>arcoded  flats 

From  3-Digit: 

Prebarcoded  letter  size _ 

Pret>arcoded  flats 

FromS-Digit 

Prebarcoded  letter  size 

Pret)arcoded  flats 


'  The  rates  in  this  schedule  also  apply  to  commingled  nonsubscriber,  non-requester,  complimentary,  and  sample  copies  in  excess  of  10  per- 
cent allowance  in  regular-rate,  non-profit,  and  classroom  periodicals. 

2  Rated  do  not  apply  to  otherv^se  regular  rate  mail  that  qualifies  for  the  Within  County  rates  in  Schedule  423.2. 

3  Changes  are  computed  t^  adding  the  appropriate  per-piece  charge  to  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion,  as 
applicatxe. 

••  Applies  to  earner  route  (including  high  density  and  saturation)  mail  delivered  within  the  delivery  area  of  the  originating  post  office. 

5  Applies  to  Mail  delivered  with  the  SCF  area  of  ttie  onginating  SCF  office. 

8  For  postage  calculations,  multiply  the  proportion  of  nonadvertising  content  t)y  this  factor  and  sutjtract  from  the  applicat)le  piece  rate. 

'Mail  not  digible  for  carrier-route,  5-digrt  or  3-digit  rates. 

°Applicat)le  to  high  density  mail,  deducted  from  carrier  route  presort  rate. 

"Applicable  to  saturation  mail,  deducted  from  carrier  route  presort  rate.  ••v 

^°tor  automation  compatible  mail  meeting  applicable  Postal  Service  regulations. 


Periodicals  Rate  Schedule  423.2— 
Within  County 

[FuN  rates] 


Periodicals  Rate  Schedule  423.2— 
Within  County— Continued 

[FuN  rates] 


Periodicals  Rate  Schedule  423.2- 
WiTHiN  County— Continued 

[FuH  rates] 


Per  Pound 

General 
Delivery  Office  ^ 

Per  Piece 

Required  Presort 
Presorted  to  3-digit 
Presorted  to  5-digit 
Carrier  Route  Presort 

Per  Piece  Discount 
Delivery  Office  ^ 
High      Density      (fonnerly 
piece)  3 


125 


Rate 
(cents) 


Rate 

(cents) 

Automation  Discounts  for  Automa- 

tion Compatible  Mail  * 

From  Required:   - 

Pretjarcoded  Letter  size 

Pretjarcoded  Flat  size 

From  3-digit 

Pretjarcoded  Letter  size 

Prebarcoded  Flat  size 

From  5-digit 

Pret)arcoded  Letter  size 

Prebarcoded  Flat  size 


Rate 
(cents) 


^  Appllcat)le  only  to  carrier  route  (including 
high  density  and  saturation)  presorted  p»eces 
to  be  delivered  within  the  delivery  area  of  tf>e 
originating  post  office. 

2Applicat)le  only  to  carrier  presorted  pieces 
to  be  delivered  wrthin  ttie  delivery  area  of  the 
originating  post  office. 

3Applicat)*e  to  high  density  mail,  deducted 
from  carrier  route  presort  rate.  Mailers  also 
may  qualify  for  this  discount  on  an  alternative 
basis  as  provided  in  DMCS  section  423.83. 

*  For  automation  comp''.tit)le  pieces  meeting 
applicable  Postal  Service  'egulations. 
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PERIODICALS  Rate  Schedule  423.3— Publications  of  Authorized  Nonprofit  Organizations 'o 

[Full  rates] 


Per  Pound: 

Nonadvertfeing  portion 
Advertising  portion.^ 

Delivery  Office  ^ 

SCF3 

1&2 


3  ... 

4  ... 

5  ... 

6  ... 

7  ... 

8  ... 
Per  Piece: 

Less  Nona^ertising  Factor^. 


Postage  rate  unit 


Required  F^eparation* 

Presorted  to  3-digit , 

Presorted  to  5-digit , 

Presorted  to  Carrier  Route 

Discounts: 

Prepared  to  Delivery  Office  2 

Prepared  to  SCF3 

Higti  Density  (formeriy  125-Piece)« 

Saturation^ 

Automation  Discounts  for  Automation  Compatible  Mail* 
From  Required: 

Prebarcoded  letter  size 

PretJarcoded  fiats 

From  3-Digit: 

Prfbarcoded  letter  size 

Prfharcoded  flats 

From  SfDigit: 

Prtbarcoded  letter  size „... 

Prtbarcoded  flats „ 


Pound. 

Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 


Piece. 
Piece. 
Piece. 
Piece. 

Piece. 
Piece. 
Piece. 
Piece. 


Piece. 
Piece. 

Piece. 
Piece. 

Piece. 
Piece. 


Rate^ 
(cents) 


aa^^^  ^^  computed  by  adding  the  appropriate  per-piece  charge  to  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion, 

^Applies  to  carrier  route  (including  high  density  and  saturation)  mail  delivered  within  the  delivery  area  of  the  originating  post  office 
^Applies  to  mail  delivered  within  the  SCF  area  of  the  originating  SCF  office.  »        -a  hv*  «   <^. 

*For  postage  calcuiation.  multiply  the  proportion  of  nonadvertising  content  by  this  factor  and  subtract  from  the  applicable  oiece  rate 
*  Mail  not  eligible  for  carrier  route,  5-digit  or  3-digit  rates.  ^^  k-^^v*  are. 

*Applicat>le  to  high  density  mail,  deducted  from  carrier  route  presort  rate. 
^Applicat)ie  to  saturation  mail,  deducted  from  carrier  route  presort  rate. 
8  For  automation  compatible  mail  meeting  applicatile  Postal  Service  regulations. 
•Not  applicable  to  publications  containing  10  percent  or  less  advertising  content. 
'0|f  qualified,  nonprofit  publications  may  use  Within  County  rates  for  a^Jlicable  portions  of  a  mailing. 

PERIODICALS  Rate  Schedule  423.4— Classroom  Publications  '» 

[Full  rates] 


as 


Postage  rate  unit 


Per  Pound: 

Nonadvertising  Portion 
Advertising  Portion:' 

Deliver^l  Office  2 

SCF3 

1&2  ... 

3  


4  ..... 

5  

6  

7  

8  

Per  Piece: 

Less  Nonadvertising  Factor*. 

Required  Preparation  * 

Presorted  to  3-digit 

Presorted  to  5-digit 

Presorted  to  Carrier  Route 


Pound. 

Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 
Pound. 


Piece. 
Piece. 
Piece. 
Piece. 


Rate  I 
(cents) 
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Periodicals  Rate  Schedule  423.4— Classroom  Publications  '«— Continued 

[FuR  rates] 


Discounts: 

Prepared  to  Delivery  Office* 

Prepared  to  SCF  

High  Density  (forrnerly  12&-Plece)« 

Saturation' 

Automation  Discounts  for  Automation  Compatible  Mail" 
From  Required: 

Pretarcoded  Letter  size 

Pretarcoded  Flats - 

From  a-Digit 

Prebarcoded  Letter  size 

Pretarcoded  Flats 

From  5-Digit 

Prebarcoded  Letter  Size ~ 

Pret>arcoded  Flats 


Postage  rate  unit 


Rate' 
(cents) 


Piece. 
Piece. 
Piece. 
Piece. 


Piece. 
Piece. 

Piece. 
Piece. 

Piece. 
Piece. 


1  Charges  are  conputed  by  adding  the  appropriate  per-piece  charge  to  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion,  as 
^A^t  to  carrier  route  (including  125-piece  wak  sequence  and  saturation)  mail  delivered  within  the  delivery  area  of  the  originating  post  ol- 

fiC6 

^Applies  to  mail  delivered  within  the  SCF  area  of  the  originating  SCF  office. «_  ..^;^„w«  ~^^  «♦« 

♦ForJ^tage  calculation,  miritiply  the  proportion  of  nonadvertising  content  by  th.s  factor  and  subtract  from  the  applicaWe  ptece  rate. 

5Mailnotdigibleforcarrierroute,5-digit  or  3-digit  rates.  ^^       , 

0  For  walk  sequenced  mail  in  batches  of  1 25  pieces  or  more  from  earner  route  presorted  mail. 

'  Applicable  to  saturation  mail;  deducted  from  canier  route  presort  rate. 

8 For  automation  compatibte  mail  meeting  applicable  Postal  Service  regulations, 

»  Not  appJicabJe  to  publications  containing  1 0  percent  or  less  of  adyertjsirw  content. 

10  If  qualified  cJassroom  publication  may  use  Within  County  rates  for  applicable  portions  of  a  mailing. 


Fee  Schedule  911— Address 
corrections 


Fee  Schedule  912 


Fee  Schedule  912— Continued 


Description 


Per  manual  correction 
Per  automated  correction 


Fee 


Zip  Coding  of  Mailing  Lists: 

Per  thousand  addresses 
Correction  of  Mailing  Lists: 
Per  sutxnitted  address 
Minimum  charge  per  list  cor- 
rected 
Address    Changes    for    Election 
Boards  arxl  Registration  Com- 
missions: 
Per  change  of  address 


Fee 


Corrections  Associated  With  Ar- 
rangement of  Address  Cards  in 
Carrier  Delivery  Sequence: 
Per  Correction 


Fee 


When  rural  routes  have  been  consoJidated 
or  changed  to  another  post  office,  no  charge 
wil  be  made  for  correction  if  the  list  contains 
only  names  of  persons  residing  on  the  roi*e 
or  routes  invoived. 


FEE  Schedule  921 —Post  Office  Boxes  and  Caller  Service 


I.  Semi-annuai  Box  Fees^: 

Box  Size  2: 
1 
2 
3 
4 
5 

II.  Semi-annual  Caller  Service  Fees: 

Fee  Group: 
A 
B 
C 
D 

III.  Annual  Call  Number  Reservation  Fee: 
(All  applicable  Fee  Groups) 


Fee  Group 


1 A  customer  ineligible  for  carrier  delivery  may  obtain  a  post  office  box  at  Group  E  fees,  subject  to  administrative  decisions  regarding  cus- 

"^Tlix  Sze'S.SSSic  inches;  2-296-499  cubic  inches;  3=500-999  cubic  inches;  4.1000-1999  cubic  inches;  S^OGO  cubic  inches  and 
over. 
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Fee  Schedule  931  ^  Business  Reply 
Mail 


Fee  Schedule  931  ^  Business  Reply 
Mail— Continued 


Fee  Schedule  933— On-Site  Meter 
Setting 


Active  business  reply  advatx:e  de- 
posit account: 
Per  piece: 
Qualified 

Nonletter-size,  using  re- 
verse manifest  (experi- 
mentai) 
Nonletter-size.         using 
weight  averaging  (ex- 
perimental) 
Other. 
Payment  of  postage  due  charges 
If  active  business  reply  mail  ad- 
vance   deposi    account    not 
used:  i 

Per  piece 
Annual   License   and  Accounting 
Fees: 
Accounting  Pee  tor  Advance 

Deposit  Account 
Permit  fee   (with   or   without 
Advance  Deposit  Account) 
Monthly  Fees  for  customers  using 
a   reverse   manifest   or  weight 
averaging     for     nonletter-size 
business  reply: 
Nonletter-size,  using  reverse 
manifest  (rwpenmental) 


Fee 


Nonletter-s)ze,    using    weight 
averaging  (expenmental) 
Set-up/Qualification  fee  for  cus- 
tomers using  a  reverse  manifest 
or  weight  averaging  for  noniet- 
ter-size  business  reply: 
Nonletter-size,  using  reverse 

manifest  (experimental) 
Nonletter-size,    using   weight 
averaging  (experimental) 


Fee 


First  Meter 

By  appointment 

Unscheduled  request 
Additional  meters: 

Checking  meter  in  or  out  of 
service  (per  meter) 


Fee 


^  Experimental  per  piece,  monthly,  and  set- 
up/qualification fees  are  applicable  only  to  par- 
ticipants selected  by  the  Postal  Service  for  the 
rxmletter-size  txjsiness  reply  mail  experiment. 
The  experimental  fees  expire  Jurw  7,  1999. 

Fee  Schedule  932— Merchandise 
Return 


Fee  Schedule  034 — [Reserved] 

Fee  Schedule  935— Bulk  Parcel 
Return  Service 


Per  Transaction: 

Shipper  must  have  an  ad- 
vance deposit  account  (see 
DMCS  Schedule  1000) 


Fee 


Fee 

Per  Returned  Piece 

Fee  Schedule  941— Certified  Mail 

Description 

Fee 

(inadrih 

tionto 

postage) 

Service  (per  mailpiece) 

Fee  Schedule  942— Registered  Mail 


Declared  value  of  article ' 
(in  dollars) 


Fee 
(in  addition  to  postage) 


HandUr)g  charge 


0.01  to  100  

100.01  to  500  .. 
500.01  to  1.000 
1,000.01  to  2,000 
2,000.01  to  3,000 
3.000.01  to  4.000 
4.000.01  to  5.000 
5,000.01  to  6.000 
6,000.01  to  7.000 
7.000.01  to  8.000 
8,000.01  to  9,000 
9,000.01  to  10,00^ 
10,000.01  to  11.000 
11,000.01  to  12.000 
12.000.01  to  13.000 
13,000.01  to  14.000 
14,000.01  to  15.0^0 
15,000.01  to  16,000 
16.000.01  to  17.000 
17,000.01  to  18,000 
18.000.01  to  19,090 
19.000.01  to  20,000 
20,000.01  to  21 ,000 
21,000.01  to  22,000 
22,000.01  to  23,000 
23.000.01  to  24,000 
24,000.01  to  25.000 
25.000  to  1  milM  - 


Over  $1  million  to  hs  million 


None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

Plus cents  for  each  $1000 

(Of  fraction  thereof)  over  $25,000. 

Phis cents  for  each  $1000 

(or  fraction  thereof)  over  $1  mil- 
lion. 
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Fee  Schedule  942— Registered  Mail— Continued 


Declared  value  of  article  ■ 
(in  dollars) 


Over  15  million 


Fee 
(in  addition  to  postage) 


HarKling  charge 


Plus  anrxHjnt  determined  by  the 
Postal  Service  based  on  weight, 
space  and  value. 


I  Articles  with  a  declared  value  of  more  than  $25,000  can  be  registered,  but  compensation  for  loss  or  damage  Is  limited  to  $25,000. 

Fee  Schedule  943— Insurance 


Coverage 


Document  Reconstruction: 

$0.01  to  $500 

Mechandise: 

$0.01  to  $500 •• 

500.01  to  5000 

General  Insurance ' 

$0.01  to  $50 

50.01  to  1 00 

1 00.01  to  5000 


Fee 
(in  addition  to  postage) 


no  charge 

no  charge 

$ for  each  $100  (or 

fraction  tfiereof)  over 

$500  is  value. 


plus  $ for 

each  $1 00  (or  fraction 
thereof)  over  $100  in 
coverage. 


I  For  bulk  insurance,  deduct  $_ 


.  per  piece. 


Fee  Schedule  944— Collect  on 
Delivery 


Fee  Schedule  946— Restricted 
Delivery 


Fee  Schedule  947— Certificate  of 
Mailing — Continued 


Fee 

(in  addi- 

tion to 

postage) 

Amount  to  be  collected,  or  Insur- 

ance Coverage  Desired: 

$0.01  to  $50 

50.01  to  100 

100.01  to  200 

200.01  to  300 

300.01  to  400 

400.01  to  500 

500.01  to  600 

Notice  of  nondelivery  of  COD 

Alteration  of  COD  charges  or  des- 

ignation of  new  addressee 

Registered  COD 

Per  Piece 


Fee  Schedule  947— Certificate  of 
Mailing 


Fee  Schedule  945— Return 
Receipts 


Description 


Receipt  Issued  at  Time  of  Mail:  ^ 
Items  other  than  Merchandise 
Merchandise  (without  another 
special  service) 

Receipt  Issued  after  Mailing: ' 


Fee 

(in  addi- 
tion to 
postage) 


Individual  Pieces: 

Original  certificate  of  mailing 
for  listed  pieces  of  all 
classes  of  ordinary  mail 
(per  piece) 

Three  or  more  pieces  individ- 
ually listed  in  a  firm  nailing 
book  or  an  approved  cus- 
tomer provided  manifest 
(per  piece) 

Each  additional  copy  of  origi- 
nal certificate  of  mailing  or 
original  mailing  receipt  for 
registered,  insured,  cer- 
tified, and  COD  mail  (each 
copy) 


Fee 

(inaddh 

tion  to 

postage) 


Bulk  Pieces: 

Identical  pieces  of  First-Class 

and     Regular,     Enhanced 

Can-ier    Route,    Nonprofit 

and    Nonprofit    Enhanced 

Carrier     Route     Standard 

Mail    paid    with    ordinary 

stamps,  precarv^eled 

stamps,   or   nf>eter   stamps 

are  sutiject  to  the  following 

fees: 

Up  to  1,000  pieces  (one 

certificate      for      total 

number) 

Each    additional     l  ,000 

pieces  or  fraction 
Duplk^ate  copy 


Fee  Schedule  948— Delivery 
Confirmation 


Service 


'This  receipt  shows  the  signature  of  the 
person  to  wtx>m  the  mailpiece  was  delivered, 
the  date  of  delivery  and  the  delivery  address, 
if  such  address  is  different  from  the  address 
on  the  mailpiece. 

2  This  receipt  shows  to  whom  the  mailpiece 
was  delivered  and  the  date  of  delivery. 


Used  in  Conjunction  with  Priority 
Mail: 
Electronic 
Manual 


Fee 

(in  addi- 

tkxi  to 

postage) 
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Fee  Schedule  948— Delivery 
Confirmation — Continued 


Fee  Schedule  961— Stamped 
Envelopes— Continued 


Used  in  ConjufK:tion  with  Parcel 
Post.  Bound  Printed  Matter,  Li- 
brary,   and   Special    StarxJard 
Mail: 
Electronic 
Manual 


FEE  SCHEDU  E  951— PARCEL  AlR  Lin- 


Fee 
(in  addi- 
tion to 
postage) 


Description 


Up  to  2  pounds 
Over  2  up  to  3  pounds 
Over  3  up  to  4  pounds 
Over  4  pounds 


Fee  Sch  :dule  952— Special 
Handling 


Fee 
(in  addi- 
tion to 
Parcel 
Post 
postage) 


Not  more  ttian  1 0  pourxJs 
More  than  1 0  pounds 


Fee 
(in  addi- 
tion to 
postage) 


Fee  Schedule  961— Stamped 
Envelopes 


Description 


Single  Sale 

Single  Sale  Hologram 

PLAIN  BULK  (50P)  #6%  size: 

Regular 

Window 


Fee 
(in  addi- 
tion to 
postage) 


PRINTED  BULK  (500)  #6%  size: 
Regular 
Window 
BANDED  (500)  «6%  size 
PLAIN    BULK    (500)    size   >#6% 
through  #10:' 
Regular 
Window 
Hologram 
PRINTED  BULK  (500)  size  >#6% 
through  #10: 
Regular 
Window 
Savings  Borxj 
Hologram 
BANDED   (500)  size  >#6%  size 

through  #10 
Mum-Color  Printing  (500): 
#6%  size 
#10  size' 
Printing   Charge   per   500   Enve- 
lopes (for  each  type  of  printed 
envelope): 
Minimum   Order   (500   enve- 
lopes) 
Order  for  1,000  or  nrore  en- 
velopes 
Double  Window  (500)  size  >#6% 

through  #10' 
Household  (50): 
Size  #6%: 
Regular 
Window 
Size  >#6%  through  #10: 
Regular 
Window 
Hologram 


Fee 
(in  addi- 
tion to 
postage) 


'  Fee   for   precancelled   envelopes   is  the 
same. 


Fee  SCHEDULE  962— STAMPED  CARDS 


Description 


Stamped  Card 
Dout>le  Stamped  Card 


Fee 

(in  addi- 
tion to 
postage) 


Fee  Schedule  971— Money  Orders 

Fee 

Domestic: 

$0.01  to  $700 
APO-FPO: 

$0.01  to  $700 
Inquiry  Fee,  which  includes  the 
issuance   of  copy   of  a   paid 
money  order 

Schedule  1000 


First-Class  Presorted  Mailing 
Periodicals: 

A.  Original  Entry 

B.  Additional  Entry 

C.  Re-entry 

D.  Registration    for     News 
Agents 

Regular,  Enhanced  Canler  Route. 
Nonprofit,  and  Nonprofit  En- 
hanced Can-ier  Route  Standard 
Mail  Bulk  Mailing 

Parcel  Post:  Destination  BMC. 
SCF,  and  DDU 

Special  and  Litxary  Standard  Mail 
Presorted  Mailing 

Auttx>rizat)on  to  Use  Permit  Inv 
print 

Merchandise  Retum  (per  facility 
receiving  merchandise  return  la- 
bels) 

Business  Reply  Mail  Permit  (see 
Fee  Schedule  931) 

Authorization  to  Use  Bulk  Parcel 
Retum  Servk^e 


Fee 
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DEPARTMENt  OF  AGRrCULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Higher  Education  Challenge  Grants 
Program  for  Flscai  Year  1999;  Request 
for  Proposals  ^nd  Request  for  Input 

agency:  Coopet^tive  State  Research, 

Education,  and|  Extension  Service, 

USDA. 

ACTION:  Notice  0f  request  for  proposals 

and  request  fori  input. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSRE^S)  is  announcing  the 
Higher  Education  Challenge  Grants 
Pr^ram  for  Fiajcal  Year  (FY)  1999. 
Proposals  are  hfcreby  requested  from 
eligible  institutions  as  identified  herein 
for  competitive!  consideration  of 
Challenge  Gran^  av^rards.  CSREES  also  is 
soliciting  comn|ents  regarding  this 
request  for  proposals  from  any 
interested  party.  These  comments  will 
be  considered  ih  the  development  of  the 
next  request  foil  proposals  for  this 
program.  Such  Comments  will  be 
forwarded  to  the  Secretary  or  his 
designee  for  usQ  in  meeting  the 
requirements  o|  section  103(c)(2)  of  the 
Agricultural  Retearch,  Extension,  and 
Education  Reform  Act  of  1998,  7  U.S.C. 
7613(c)(2).         1 

DATES:  Proposals  must  be  received  by 
close  of  business  on  March  9,  1999. 
Proposals  receiyed  after  the  closing  date 
will  not  be  con^dered  for  funding. 
Forms  indicating  intent  to  submit  a 
proposal  are  due  on  February  9,  1999. 
User  comments  are  requested  within  six 
months  from  th4  issuance  of  the  request 
for  proposals.  Comments  received  after 
that  date  will  b^  considered  to  the 
extent  practicable. 
ADDRESSES:  Written  user  input 
comments  should  be  submitted  by  first- 
class  mail  to:  Olfice  of  Extramural 
Programs;  Competitive  Research  Grants 
and  Awards  Mahagement;  USDA- 
CSREES;  STOP  £299;  1400 
Independence  i^venue,  S.W., 
Washington.  D.C.  20250-2299.  or  via 
e-mail  to:  RFP-4)EP@reeusda.gov.  In 
your  comments  j  please  include  the 
name  of  the  program  and  the  fiscal  year 
of  the  request  for  proposals  to  which 
you  are  responding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Gilmore.  Ph.D.,  Higher 
Education  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Etepartment  of  Agriculture; 
STOP  2251;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2251;  telephone  (202)  720-2211;  e-mail: 
jgilmore@reeusd  a.gov. 


STAKEHOLDER  INPUT:  CSREES  also  is 
soliciting  comments  regarding  this 
request  for  proposals  from  any 
interested  party.  These  comments  wrill 
be  considered  in  the  development  of  the 
next  request  for  proposals  for  this 
program.  Such  comments  will  be 
forwarded  to  the  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998,  7  U.S.C. 
7613(c)(2).  Written  user  input  comments 
should  be  submitted  by  first-class  mail 
to:  Office  of  Extramural  Programs; 
Competitive  Research  Grants  and 
Awards  Management;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
2299.  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  In  your  comments, 
please  include  the  name  of  the  program 
and  the  fiscal  year  of  the  request  for 
proposals  to  which  you  are  responding. 
Comments  are  requested  within  six 
months  from  the  issuance  of  the  request 
for  proposals.  User  comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

A.  Administrative  Provisions 

B.  Legislative  Authority 

C.  Catalog  of  Federal  Domestic  Assistance 

D.  Purpose  of  the  Program 

E.  Eligibility 

F.  Available  Funds 

G.  Targeted  Need  Areas  Supported 
H.  Degree  Levels  Supported 

L  Proposal  Submission  Limitations 

J.  Project  Duration 

K.  Matching  Requirements 

L.  Maximum  Grant  Amount 

M.  Limitation  on  Indirect  Costs 

N.  Funding  Limitations  Per  Institution 

O.  Maximum  Number  of  Grants  Per 

Institution 
P.  Other  Limitations 
Q.  Evaluation  Criteria 
R.  How  to  Obtain  Applications  Materials 
S.  What  to  Submit 
T.  Where  and  When  to  Submit 
U.  Acknowledgment  of  Proposals 
V.  Intent  to  Submit  a  Proposal 

A.  Administrative  Provisions 

This  Program  is  subject  to  the 
provisions  found  at  7  CFR  Part  3405. 
These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects. 

B.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  1417(b)(1)  of  the 
National  Agricultural  Research, 


Extension,  and  Teaching  PoHcy  Act  of 
1977.  as  amended  (NARETPA)  (7  U.S.C. 
3152(b)(1)).  In  accordance  with  the 
statutory  authority,  subject  to  the 
availability  of  funds,  the  Secretary  of 
Agriculture,  who  has  delegated  the 
authority  to  the  Administrator  of 
CSREES,  may  make  competitive  grants, 
for  a  period  not  to  exceed  5  years,  to 
land-grant  colleges  and  universities,  to 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  to  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  out  the  teaching  of 
food  and  agricultural  sciences,  to 
administer  and  conduct  programs  to 
respond  to  identified  State,  regional, 
national  or  international  educational 
needs  in  the  food  and  agricultural 
sciences.  For  this  program,  the  term 
"food  and  agricultural  sciences"  means 
basic,  applied,  and  developmental 
teaching  activities  in  food  and  fiber, 
agriciiltural,  renewable  natural 
resources,  forestry,  and  physical  and 
social  sciences,  and  including  related 
disciplines  as  defined  in  section  1404(8) 
of  NARETPA,  7  U.S.C.  3103(8). 

C  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.217,  Higher  Education  Challenge 
Grants  Program. 

D.  Purpose  of  the  Program 

Grants  will  be  made  to  U.S.  colleges 
and  universities  to  strengthen  their 
teaching  programs  in  the  food  and 
agricultural  sciences  in  the  targeted 
need  areas  as  described  herein.  The 
Higher  Education  Challenge  Grants 
Program  is  designed  to  stimulate  and 
enable  colleges  and  universities  to 
provide  the  quality  of  education 
necessary  to  produce  baccalaureate  or 
higher  degree  level  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  It  is  intended  that  projects 
supported  by  the  program  will:  (1) 
Address  a  State,  regional,  national,  or 
international  educational  need;  (2) 
involve  a  creative  or  nontraditional 
approach  toward  addressing  that  need 
which  can  serve  as  a  model  to  others; 
(3)  encourage  and  facilitate  better 
working  relationships  in  the  university 
science  and  education  community,  as 
well  as  between  universities  and  the 
private  sector,  to  enhance  program 
quality  and  supplement  available 
resources;  and  (4)  result  in  benefits 
which  will  likely  transcend  the  project 
duration  and  USDA  support. 
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E.  Eligibility 

Proposals  may  be  submitted  by  land- 
grant  and  other  U.S.  colleges  and 
universities  offering  a  baccalaureate 
degree  or  any  other  higher  degree  and 
having  a  demonstrable  capacity  for,  and 
a  significant  ongoing  commitment  to, 
the  teaching  of  food  and  agricultural 
sciences  generally  and  to  the  specific 
need  and/or  subject  area(s)  for  which  a 
grant  is  requested.  In  addition,  a  grantee 
institution  must  meet  the  definition  of 
a  college  or  imiversity  as  defined  in  7 
CFR  3405.2(f).  An  institution  eligible  to 
receive  an  award  under  this  program 
includes  a  research  foundation 
maintained  by  an  eligible  college  or 
university. 

F.  Available  Funds 

CSREES  anticipates  that  the  amoimt 
available  for  project  grants  under  this 
program  in  FY  1999  will  be 
approximately  $4,079,000.  Awards  will 
be  based  on  merit  evaluation  of 
proposals  by  peer  review  panels  and 
internal  staff  review. 

G.  Targeted  Need  Areas  Supported 

For  FY  1999,  proposals  must  address 
one  or  more  of  the  following  targeted 
need  areas:  (1)  Curricula  Design  and 
Materials  Development:  (2)  Faculty 
Preparation  and  Enhancement  for 
Teaching;  (3)  Instruction  Delivery 
Systems;  and  (4)  Student  Experiential 
Learning.  A  description  of  these  targeted 
need  areas  can  be  found  in  the  Scope  of 
Program  section  at  7  CFR  3405.6.  A 
proposal  may  address  a  single  targeted 
need  area  or  multiple  targeted  need 
areas,  and  may  be  focused  on  a  single 
subject  matter  area  or  multiple  subject 
matter  areas,  in  any  combination  (e.g., 
curriculum  development  in 
horticulture;  curriculum  development, 
faculty  enhancement,  and  student 
experiential  learning  in  animal  science; 
faculty  enhancement  in  food  science 
and  agribusiness  management;  or 
instruction  deUvery  systems  and 
student  experiential  learning  in  plant 
science,  horticulture,  and  entomology). 

H.  Degree  Levels  Supported 

For  FY  1999,  proposals  must -be 
directed  to  undergraduate  studies 
leading  to  a  baccalaureate  degree.  For 
purposes  of  this  program,  proposals 
directed  to  the  first  professional  degree 
in  veterinary  medicine  also  are 
allowable.  Projects  directed  to  the 
graduate  level  of  study  will  not  be 
supported. 

L  Proposal  Submission  Limitations 

There  is  no  limit  on  the  niunber  of 
proposals  any  one  institution  may 
submit.  In  addition,  there  is  no  limit  on 


the  number  of  proposals  which  may  be 
submitted  on  behalf  of  the  same  school, 
college,  or  equivalent  administrative 
unit  within  an  institution. 

}.  Project  Duration 

A  regular,  complementary,  or  joint 
project  proposal  may  request  funding 
for  a  project  period  of  18-36  months 
duration. 

K.  Matching  Requirement 

Each  grant  recipient  under  the  Higher 
Education  Challenge  Grants  Program  is 
required  to  match  the  grant  funds 
awarded  on  a  doUar-for-dollar  basis 
from  a  non-Federal  source(s).  The  cash 
contributions  towards  matching  from 
the  institution  should  be  identified  in 
the  colimm  "Applicant  Contributions  to 
Matching  Funds"  of  the  Higher 
Education  Budget,  Form  CSREES-713. 
The  cash  contributions  of  the  institution 
and  third  parties  as  well  as  non-cash 
contributions  should  be  identified  on 
Line  N.,  as  appropriate,  of  Form 
CSREES-713  and  described  in  the 
budget  justification.  Any  cost-sharing 
commitments  specified  in  the  proposal 
will  be  referenced  and  included  as  a 
condition  of  an  award  resulting  from 
this  annoimcement. 

L.  Maximum  Grant  Amount 

For  a  regular  or  complementary 
project  proposal,  the  maximum  funds 
that  may  be  requested  from  CSREES 
under  this  program  to  cover  allowable 
costs  during  the  project  period  are 
$100,000.  (The  total  Federal 
contribution  to  the  budget  for  a  regular 
or  complementary  project  proposal  may 
not  exceed  $100,000.)  For  a  joint  project 
proposal,  the  maximiun  funds  that  may 
be  requested  from  CSREES  under  this 
program  to  cover  allowable  costs  during 
the  project  period  are  $250,000.  (The 
total  Federal  contribution  to  the  budget 
for  a  joint  project  proposal  may  not 
exceed  $250,000.)  Please  refer  to  the 
Administrative  Provisions  for  this 
program  at  7  CFR  3405.2  for  the 
definitions  of  regular,  complementary, 
and  joint  project  proposals.  Note:  These 
maximiuns  are  for  the  total  duration  of 
the  project,  not  per  year. 

M.  Limitation  on  Indirect  Costs 

Pursuant  to  section  1462  of 
NARETPA,  7  U.S.C.  3310,  indirect  costs 
charged  against  a  grant  may  not  exceed 
19  percent  of  the  total  Federal  funds 
provided  under  the  grant  award.  An 
alternative  method  of  calculation  of  this 
limitation  is  to  multiply  total  direct 
costs  by  23.456  percent. 


N.  Funding  Limitations  Per  Institution 

In  FY  1999,  there  are  no  limits  on  the 
total  funds  that  may  be  awarded  to  any 
one  institution. 

O.  Maximum  Number  of  Grants  Per 
Institution 

For  FY  1999,  a  maximum  of  two 
grants  may  be  awarded  to  any  one 
institution  under  the  Higher  Education 
Challenge  Grants  Program.  This  ceiling 
excludes  any  subcontracts  awarded  to 
an  institution  pursuant  to  other  grants 
issued  under  this  program. 

P.  Other  Limitations 

For  FY  1999,  the  applicant  institution 
submitting  a  joint  Challenge  Grant 
proposal  must  transfer  at  least  one-half 
of  the  awarded  funds  to  the  two  or  more 
other  colleges,  universities,  community 
colleges,  or  other  institutions  assuming 
a  major  role  in  the  conduct  of  the 
project.  For  FY  1999,  the  applicant 
institution  submitting  a  joint  Challenge 
Grant  proposal  must  retain  at  least  30 
percent  of  awarded  funds  to 
demonstrate  a  substantial  involvement 
with  the  project. 

Q.  EvaluationCriteria 

Section  223(2)  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998.  Pub.  L.  No.  105- 
185,  amended  section  1417  of 
NARETPA  to  require  that  certain 
priorities  be  given  in  awarding  grants 
for  teaching  enhancement  projects 
under  section  1417(b)  of  NARETPA. 
This'  program  is  authorized  under 
section  1417(b).  CSREES  considers  all 
appUcations  received  in  response  to  this 
solicitation  as  teaching  enhancement 
project  applications.  To  implement  the 
new  priorities  for  proposals  submitted 
for  the  FY  1999  competition,  the 
evaluation  criteria  used  to  evaluate 
proposals,  as  provided  in  the 
Administrative  Provisions  for  this 
program  (7  CFR  3405.15),  have  been 
modified  to  include  new  criteria  or  extra 
points  for  proposals  demonstrating 
enhanced  coordination  among  eligible 
institutions  and  for  proposals 
demonstrating  enhanced  coordination 
among  eligible  institutions  and  for 
proposals  focusing  on  innovative, 
multidisciplinary  education  programs, 
material,  or  curricula. 

Evaluation  Criterion  and  Weight 

(a)  Potential  for  addressing  a  State, 
regional,  national  or  international 
need:  65  points 
This  criterion  assesses  the  potential  of 

the  project  to  add  value  by  advancing 

the  quality  of  food  and  agricuhural 

sciences  higher  education  and 
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producing  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  Th|s  criterion  includes  the 
following  elenients:  impact,  innovation, 
multidiscipliniiry,  expected  products 
and  results,  and  continuation  plans. 

(1)  Impact — poes  the  project  address 
a  significant  arid  clearly  documented 
State,  regionaL  multistate,  national,  or 
international  need?  Will  the  benefits  to 
be  derived  froqi  the  project  transcend 
the  applicant  i^isUtution  and/or  the 
grant  period?   i 

(2)  InnovativJB  and  Multidisciplinary 
Focus — Does  tlie  project  focus  on 
innovative,  miiltidisciplinary  education 
programs,  material,  or  curricula?  Is  the 
project  based  op  a  non-traditional 
approach  towal^d  solving  a  higher 
education  problem?  Is  the  project 
relevant  to  muljtiple  fields  in  the  food 
and  agricultural!  sciences?  Will  the 
project  expand  |partnership  ventiu^s 
among  disciplines  at  a  university? 

(3)  Products  ^d  results — Are  the 
expected  prodi^cts  and/or  results  of  the 
project  clearly  Explained?  Will  the 
project  contribmte  to  an  improvement  in 
the  quality  or  ciiversity  of  the  Nation's 
food  and  agricultural  scientific  and 
professional  exbertise  base? 

(4)  Continuation  plans — Are  there 
plans  for  contiiiuation  or  expansion  of 
the  project  beyond  USDA  support?  Are 
there  indicatioils  of  external,  non- 
Federal  support?  Are  there  realistic 
plans  for  making  the  project  self- 
supporting?       I 

(b)  Potential  of  pubmitting  institution(s) 
to  successfully  complete  project 
objectives:  bo  points 
This  criterion  assesses  the  soundness 
of  the  proposed!  approach,  the  adequacy 
of  human  and  rihysical  resources 
available  to  carfy  out  the  project,  the 
institution's  commitment  to  the  project, 
partnerships  anjd  collaborative  efforts 
involving  all  types  of  institutions,  its 
cost-effectiveness,  and  the  extent  to 
which  the  total  budget  adequately 
supports  the  project. 

(1)  Proposed  Approach — Are  the 
objectives  achievable,  logical,  and  based 
on  review  of  literature?  Is  the  plan  of 
operation  manaberially,  educationally, 
and/or  scientifically  sound?  Is  the 
overall  plan  integrated  with  or  does  it 
expand  upon  ot^er  major  efforts  to 
improve  the  quality  of  food  and 
agricultural  sciences  higher  education? 
Is  the  timetable  realistic? 

(2)  Resourcest— Are  there  adequate 
institutional  respurces  to  carry  out  the 


project?  Do  the 


)roject  personnel 


possess  requisite  expertise  to  complete 


successfully  the 


committed  adec  uate  effort  to  achieve 


project?  Have  personnel 


stated  objectives  and  anticipated 
outcomes?  Will  the  project  have 
adequate  administrative  support  to  carry 
out  the  proposed  activities?  Will  the 
project  have  access  to  needed  resources 
such  as  instnunentation,  facilities, 
computer  services,  library,  and  other 
instruction  support  resources? 

(3)  Institutional  commitment — Is  there 
evidence  to  substantiate  that  the 
institution  has  a  long  term  commitment 
to  support  the  result(s)  and/or 
product(s)  produced  by  this  project,  that 
it  will  help  satisfy  the  institution's  high- 
priority  objectives,  or  that  the  project  is 
supported  by  the  strategic  plans? 

(4)  Coordination  and  partnership 
efforts — Will  the  project  demonstrate 
enhanced  coordination  between  the 
applicant  institution(s)  and  other 
colleges  and  universities  with  food  and 
agricultural  science  programs  eligible 
for  grants  under  this  program?  Will  the 
project  expand  partnership  ventures 
among  eligible  colleges  and  universities, 
or  with  the  private  sector,  that  are  likely 
to  enhance  program  quality  or 
supplement  resources  available  to  food 
and  agricultural  sciences  higher 
education?  Will  the  arrangements  for 
partner(s)  and/or  collaborator! s) 
enhance  dissemination  of  the  result(s) 
and/or  product(s)? 

(5)  Budget  and  cost-effectiveness — Is 
the  budget  request  justifiable?  Are  costs 
reasonable  euid  necessary?  Will  the  total 
budget  be  adequate  to  carry  out  project 
activities?  Are  the  source(s)  and 
amount(s)  of  non-Federal  matching 
support  clearly  identified  and 
appropriately  docimiented?  For  a  joint 
project  proposal,  is  the  shared  budget 
for  three  or  more  institutions  explained 
clearly  and  in  sufficient  detail?  Is  the 
proposed  project  cost-effective?  Does  it 
demonstrate  a  creative  use  of  limited 
resources,  maximize  educational  value 
per  dollar  of  USDA  support,  achieve 
economies  of  scale,  leverage  additional 
funds  or  have  the  potential  to  do  so, 
focus  expertise  and  activity  on  a 
targeted  need  area,  or  promote  coalition 
building  for  current  or  future  ventures? 
(c)  Effectiveness  of  evaluation  plan  and 

potential  for  dissemination  of  the 
result(s)  and/or  products  to  other 
institutions  and  for  utilization  by 
other  institutions:  65  points 
This  criterion  assesses  the  adequacy 
of  the  evaluation  strategy,  the  quality  of 
outcome  measures,  the  expertise  and 
availability  of  human  resources  to 
conduct  the  evaluation,  the  record  of  the 
key  personnel  is  disseminating 
advancements  in  education,  e.g., 
publishing  educational  articles  in  peer 
reviewed  journals,  the  adequacy  of  the 
plan  for  dissemination,  and  the 


potential  for  utilization  by  other 
institutions. 

(1)  Evaluation — Does  the  proposal 
contain  a  well-designed  plan  to  evaluate 
results  of  the  project?  Will  this  plan 
provide  conclusions  suitable  for 
convincing  a  peer  review  audience  of 
the  accomplishment?  Does  it  allow  for 
continuous  and/or  frequent  feedback 
during  the  life  of  the  project?  Does  the 
evaluation  plan  contain  outcome 
measiu^s?  Are  the  outcome  measures 
capable  of  assessing  the  quality  and 
usefulness  of  project  results  and 
products?  Are  the  individuals  involved 
in  project  evaluation  skilled  in 
evaluation  strategies  and  procedures? 
Can  the  outcome  measures  provide  an 
objective  evaluation?  Is  the  outcome 
assessment  designed  in  such  a  way  that 
it  can  assist  faculty  at  other  institutions 
in  deciding  whether  to  use  project 
results  or  products? 

(2)  Dissemination — Is  there  a 
commitment  to  submit  the  results  of  the 
project  evaluation  to  peer  review  by  the 
academic  community  in  the  food  and 
agricultural  sciences?  Does  the  proposed 
project  include  clearly  outlined  and 
realistic  mechanisms  that  will  lead  to 
widespread  dissemination  of  project 
results,  including  national  electronic 
communication  systems,  publications, 
presentations  at  professional 
conferences,  and/or  use  by  faculty 
development  or  research/teaching  skills 
workshops? 

(3)  Utilization — Is  it  probable  that 
other  institutions  will  adapt  the  result(s] 
and/or  product(s)  of  this  project  for  their 
own  use?  Can  the  project  serve  as  a 
model  for  others?  If  successful,  is  the 
project  likely  to  lead  to  education 
reform?  Is  the  product(s)  and/or  result(s) 
likely  to  provide  a  significant 
contribution  to  the  advancement  of 
higher  education  in  the  food  and 
agricultiu-al  sciences?  Are  partner(s) 
and/or  collaborator(s)  committed  to 
utilize  the  product(s)  and/or  result(s)? 

R.  How  to  Obtain  Application  Materials 

An  Application  Kit  containing 
program  application  materials  will  be 
made  available  to  eligible  institutions 
upon  request.  These  materials  include 
the  Administrative  Provisions,  forms, 
instructions,  and  other  relevant 
information  needed  to  prepare  and 
submit  grant  applications.  Copies  of  the 
Application  Kit  may  be  requested  from 
the  Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2245.  The  telephone  number  is  (202) 
401-5048.  When  contacting  the 
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Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  forms  for  the  FY 
1999  Challenge  Grants  Program. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1999 
Challenge  Grants  Program.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

S.  What  to  Submit 

An  original  and  seven  (7)  copies  of  a 
proposal  must  be  submitted.  Proposals 
should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  8V2"  x  11" 
white  paper,  single-spaced,  and  on  one 
side  of  the  page  only.  Please  note  that 
the  text  of  the  proposal  should  be 
prepared  using  no  type  smaller  than  12 
point  font  size  and  one-inch  margins. 
All  copies  of  the  proposal  must  be 
submitted  in  one  package.  Each  copy  of 
the  proposal  must  be  stapled  seoirely  in 
the  upper  left-hand  comer  (DO  NOT 
BIND). 


T.  Where  and  When  to  Submit 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
courier  service)  must  be  received  on  or 
before  March  9, 1999,  at  the  following 
address:  Challenge  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  303,  Aerospace  Center;  901  D 
Street,  S.W.;  Washington,  D.C.  20024. 
Proposals  transmitted  via  a  facsimile 
(fax)  machine  will  not  be  accepted. 

Proposals  submitted  through  the  U.S. 
mail  must  be  received  on  or  before 
March  9, 1999.  Proposals  submitted 
through  the  U.S.  mail  should  be  sent  to 
the  following  address:  Challenge  Grants 
Program;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  S.W.; 
Washington,  D.C.  20250-2245.  The 
telephone  number  is  (202)  401-5048. 

U.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  this 


acknowledgment  will  contain  a 
proposal  identification  number.  Once 
your  proposal  has  been  assigned  a 
proposal  niunber,  please  cite  that 
number  in  future  correspondence. 

V.  Intent  To  Submit  a  Proposal 

For  the  FY  1999  competition.  Form 
CSREES-711,  "Intent  to  Submit  a 
Proposal,"  is  requested  for  the  Higher 
Education  Challenge  Grants  Program 
and  is  due  February  9. 1999.  AppUcants 
may  either  mail  Form  CSREES-711  to 
Higher  Education  Programs;  Mail  Stop 
2251;  CSREES-USDA;  1400 
Independence  Avenue,  SW; 
Washington,  DC  20250-2251;  or  fax 
Form  CSREES-711  to  the  Higher 
Education  Programs  office  at  (202)  720- 
2030. 

Done  at  Washington.  D.C,  this  30th  day  of 
December  1998. 
CoUen  Hefferan, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  99-361  Filed  1-7-99;  8:45  am] 
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OFFICE  OF  PBRSONNEL 
MANAGEMENT 

Civilian  Acquitltion  Workforce 
Personnel  Demonstration  Project; 
Department  of  Defense  (DoD) 

AGENCY:  Officel  of  Personnel 

Management. 

ACTION:  Notice  of  approval  of  a 

demonstration  project  Qnal  plan. 


summary:  Title  VI  of  the  Civil  Service 
Reform  Act,  title  5  U.S.C.  4703. 
authorizes  the  CDffice  of  Personnel 
Management  (OPM)  to  conduct 
demonstration  jprojects  that  experiment 
with  new  and  different  personnel 
management  concepts  to  determine 
whether  such  dhanges  in  personnel 
policy  or  procedures  would  result  in 
improved  Federal  personnel 
management,   i 

Section  430^  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-1<>6;  10  U.S.C.A.  §1701 
note),  as  amended  by  section  845  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  19^8  (Pub.L.  105-85), 
permits  the  Department  of  Defense 
(DoD),  with  th«  approval  of  OPM,  to 
conduct  a  personnel  demonstration 
project  within  \he  Department's  civilian 
acquisition  wo^-kforce  and  those 
supporting  personnel  assigned  to  work 
directly  with  the  acquisition  workforce. 
This  demonstration  project  covers  the 
civi  ian  acquisition  workforce  and 
teams  of  personnel,  more  than  half  of 
which  consist  Of  members  of  the 
acquisition  workforce  and  the 
remainder  of  Which  consist  of 
supporting  personnel  assigned  to  work 
directly  with  tlie  acquisition  workforce, 
throughout  Oop.  The  total  number  of 
participants  is  limited  to  95,000. 
DATES:  Implen^entation  of  this 
demonstration)  project  will  begin  by 
February  9, 1969,  or  earlier. 
Participating  organizations  will  be 
phased  into  th^  project  in  accordance 
with  the  timetiible  approved  by  DoD  and 
OPM  in  the  project's  implementation 
plan. 

FOfl  FURTHER  INFORMATION  CONTACT: 
DoD:  Richard  ii.  Childress,  Civilian 
Acquisition  Workforce  Personnel 
Demonstration,  5203  Leesburg  Pike, 
Suite  1404,  Falls  Church,  VA  22041, 
703-681-66581  OPM:  Gail  W.  Redd,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW,  Robm  7460,  Washington,  DC 
20415,  202-60IB-1521. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Title  VI  of  tl  e  Civil  Service  Reform 
Act,  5  U.S.C.  4703,  authorizes  the  Office 
of  Persoiuiel  Management  (OPM)  to 


conduct  demonstration  projects  that 
experiment  with  new  and  different 
personnel  management  concepts  to 
determine  whether  such  changes  in 
personnel  policy  or  procedures  would 
result  in  improved  Federal  personnel 
management. 

Section  4308  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-106;  10  U.S.C.A.  §  1701 
note),  as  amended  by  section  845  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998  (Pub.  L.  105-85). 
permits  DoD.  with  the  approval  of  OPM, 
to  conduct  a  personnel  demonstration 
project  within  the  Department's  civilian 
acquisition  workforce  and  those 
supporting  personnel  assigned  to  work 
directly  with  the  acquisition  workforce. 
This  demonstration  project  covers  the 
civilian  acquisition  workforce  and 
teams  of  personnel,  more  than  half  of 
which  consist  of  members  of  the 
acquisition  workforce  and  the 
remainder  of  which  consist  of 
supporting  personnel  assigned  to  work 
directly  with  the  acquisition  workforce, 
throughout  DoD.  The  Civilian 
Acquisition  Workforce  Personnel 
Demonstration  Project  is  designed  to 
provide  an  encouraging  environment 
that  promotes  the  growth  of  all 
employees  and  to  improve  the  local 
acquisition  managers'  ability  and 
authority  to  manage  the  acquisition 
workforce  effectively.  This 
demonstration  involves  streamlined 
hiring  processes,  broadbanding, 
simplified  job  classification,  a 
contribution-based  compensation  and 
appraisal  system,  revised  reduction-in- 
force  procedures,  expanded  training 
opportunities,  and  sabbaticals. 

2.  Overview 

On  March  24. 1998,  OPM  published 
this  proposed  demonstration  project  in 
the  Federal  Register  (63  FR  14253). 
During  the  60-day  public  comment 
period  ending  May  26, 1998,  OPM 
received  comments  from  182 
individuals,  including  37  who 
presented  oral  comments  at  one  of  the 
three  public  hearings.  All  conunents 
were  carefully  considered. 

Some  commentors  suggested  changes 
to  areas  that  lie  outside  the  project's 
scope  or  the  demonstration  project 
authority  of  5  U.S.C.  chapter  47.  These 
comments  are  not  included  in  the 
simimary  below. 

A  number  of  commentors  highlighted 
many  instances  of  miscommimication 
and  misunderstanding  writh  the  present 
system,  as  well  as  the  project 
interventions.  Others  provided  insight 
and  encouragement  to  project 
developers.  Still  others  emphasized  the 


importance  of  training  for  all  project 
participants. 

The  following  summary  addresses  the 
comments  received,  provides  responses, 
and  notes  resultant  changes  to  the 
original  project  plan  in  the  first  Federal 
Register  notice.  Most  commentors 
addressed  several  topics,  which  were 
coimted  separately.  Thus,  the  total 
number  of  comments  exceeds  the 
number  of  individuals  cited  above. 

A.  General  Positive  Comments 

Thirty-nine  commentors  were  totally 
supportive  of  the  demonstration  and 
saw  it  as  beneficial  to  employees, 
managers,  the  acquisition  workforce, 
and  the  Federal  civil  service.  One 
commentor  thanked  DoD,  OPM,  and 
Congress  for  making  this  project 
possible,  saying  it  would  greatly  benefit 
workers  at  field-level  installations. 
Several  commentors  said  it  would 
provide  much-needed  reform  of 
workforce  management.  Others 
complimented  the  project's  streamlined 
personnel  management  systems  and 
application  of  good  business  practices  to 
Government.  Finally,  several 
commentors  simply  said  they  looked 
forward  to  the  project's  implementation 
and  welcomed  the  opportunity  to 
contribute  to  its  success. 

B.  Contribution-based  Compensation 
and  Appraisal  System  (CCAS) 

A  number  of  positive  comments  were 
received.  Three  commentors  welcomed 
pay  adjustments  based  on  their 
contributions.  One  said  that  pay  pool 
panels  will  serve  to  ensiure  even-handed 
assessments  and  that  poor  performers 
"can  no  longer  milk  the  system."  Two 
commentors  viewed  CCAS's  varied 
contribution  factors  as  a  way  to  satisfy 
the  increasing  need  for  a  multi-skilled 
workforce  in  a  downsized  environment. 
One  commentor  thought  CCAS  should 
be  implemented  immediately. 

A  total  of  105  comments  were 
received  about  CCAS,  relating  to  seven 
subtopics,  as  follows. 

(1)  CCAS  Process 

Comments:  Thirty-eight  commentors 
thought  the  CCAS  process  was  too 
complicated.  Another  said  the  Customer 
Relations  factor  seemed  to  emphasize 
customer  satisfaction  over  statutory 
compliance,  yet  contract  specialists 
must  achieve  both. 

Response:  At  first  reading,  the  CCAS 
process  may  seem  complicated. 
However,  feedback  from  numerous 
CCAS  orientation  and  training  sessions 
throughout  DoD  showed  that 
participants  readily  grasped  the  new 
system's  concepts. 


Federal  Register /Vol.  64,  No.  5 /Friday,  January  8,  1999 /Notices 


1427 


Project  developers  have  conducted 
and  will  continue  to  give  briefings  for 
management  and  the  workforce  across 
the  country.  Additionally,  "train-the- 
trainer"  courses  have  been  completed  so 
that  the  next  lower  echelon  of  trainers 
can  spread  the  word.  Evaluation  of  this 
training  indicated  that  an  understanding 
of  the  CCAS  process  and  its  benefits  can 
easily  be  achieved. 

Each  participating  manager  will  be 
fully  trained  on  the  CCAS  process  and 
supporting  software  well  before  the  end 
of  the  first  appraisal  cycle.  Additionally, 
training  materials,  videotapes,  and 
briefing  charts  are  available  to 
participating  organizations,  as  well  as 
an  Internet-based  tutorial. 

With  respect  to  the  Customer 
Relations  factor,  it  is  important  to  note 
that  all  six  CCAS  factors  are  critical 
factors.  Accordingly,  an  employee 
would  not  be  expected  to  violate 
controlling  laws  or  regulations  in  an 
effort  to  fulfill  this  factor. 

(2)  Funds  Availability  and  General  Pay 
Increase 

Comments:  Eight  commentors 
inquired  about  funds  availability  for 
contribution  rating  increases  and 
awards.  They  also  believed  the  cost  of 
living  increase  should  be  excluded  from 
the  pay  pool.  Nine  commentors  believed 
that  CCAS  would  harm  teamwork  and 
lead  to  excessive  competition  among 
employees  (or  between  managers  and 
employees)  for  a  finite  amoimt  of  funds 
within  a  pay  pool.  Several  others  asked 
what  effect  achieving  comparability 
under  the  Federal  Employees 
Comparabihty  Act  of  1990  (FEPCA) 
might  have  on  CCAS. 

Response:  Regarding  funds 
availability,  the  project  establishes 
mandatory  funding  floors  for  pay  pools, 
with  which  participating  organizations 
must  comply. 

As  a  point  of  clarification,  the  annual 
GS  pay  adjustment  authorized  under  5 
U.S.C.  5303  is  based  on  the  cost  of  labor, 
not  the  cost  of  living.  This  pay 
increment  is  linked  to  changes  in  a 
component  of  the  Employment  Cost 
Index  (ECI)  that  measures  the  overall 
rate  of  change  in  employers'  wage  and 
salary  costs  in  the  private  sector.  Thus, 
this  pay  increment  is  appropriately 
included  in  the  pay  pools. 

As  to  CCAS's  effect  on  teamwork, 
"Teamwork/ Cooperation"  is  one  of  the 
six  CCAS  factors  on  which  participants 
vdll  be  rated.  Employees  in  matrix- 
managed  organizations,  as  well  as  those 
in  functional  organizations,  will  have 
the  opportunity  to  work  as  a  team  to 
accomplish  the  mission  of  the 
organization. 


Regarding  FEPCA,  notwithstanding 
any  other  provision  of  this 
demonstration  project,  if  General 
Schedule  employees  receive  an  increase 
under  5  U.S.C.  5303  that  exceeds  the 
amount  otherwise  required  by  that 
section  on  the  date  of  this  notice,  the 
excess  portion  of  such  increase  shall  be 
paid  to  demonstration  project 
employees  in  the  same  manner  as  to 
General  Schedule  employees.  The 
excess  portion  of  such  increase  shall  not 
be  distributed  through  the  pay  pool 
process. 

(3)  Locality  Pay 

Comments:  Several  commentors 
disagreed  with  including  locality  pay  in 
the  pay  pools. 

Response:  The  commentors  were 
apparently  misinformed;  locality  pay  is 
not  included  in  pay  pool  funding. 
Demonstration  project  employees  will 
continue  to  receive  locality  pay  as  they 
do  now. 

(4)  CCAS  Implementation 

Comments:  Three  commentors 
suggested  that  overall  contribution 
scores  be  related  to  the  current  system 
with  an  adjective  rating.  One 
commentor  said  special  rates  should 
continue  in  effect  to  attract  quality 
personnel.  Another  said  that  all 
employees  rated  "above  the  rails"  (i.e., 
in  the  "A"  region)  would  be  reduced  in 
basic  pay,  which  in  turn  would  reduce 
their  retirement  annuities.  Several 
objected  to  the  terms 
"overcompensated"  and 
"undercompensated"  for  employees 
rated  above  and  below  the  rails, 
respectively. 

Response:  The  project  itself  does  not 
incorporate  adjective  ratings,  but  it  does 
provide  an  adjective  rating  that 
corresponds  to  the  current  system  for 
use  when  employees  leave  the 
demonstration  project. 

The  project  does  not  use  special  rates. 
However,  increased  opportunities  for 
pay  progression  under  broadbanding 
should  more  than  offset  this. 
Additionally,  former  special  rate 
employees  will  now  receive  locality 
pay,  for  which  they  previously  were 
ineligible.  Managers  will  also  have 
greater  flexibility  to  set  pay  above  the 
minimum  rate  of  the  range  upon  initial 
appointment  and  promotion  under  the 
demonstration's  broadbanding  system. 

A  fundamental  purpose  of  CCAS  is  to 
compensate  employees  appropriately. 
However,  employees  rated  in  the  "A" 
region  are  not  automatically  reduced  in 
pay.  Rather,  the  supervisor  decides 
whether  corrective  action  is  needed.  If 
so,  as  under  the  current  system,  the 
supervisor  informs  the  employee  in 


writing,  and  the  employee  is  placed  on 
an  improvement  plan  that  provides  a 
reasonable  opportunity  to  demonstrate 
acceptable  contribution  for  the 
identified  factors.  Reduction  in  pay  can 
occur  only  if  the  employee  fails  to 
complete  the  plan  successfully. 

Finally,  CCAS  terminology  was 
changed  to  "inappropriately 
compensated"  above  or  below  the  rails. 

(5)  Pay  Pool  Process 

Comments:  One  commentor  suggested 
that  the  project  plan  set  forth  criteria  for 
establishing  pay  pools.  One  commentor 
thought  the  recommended  upper  limit 
for  the  number  of  employees  in  a  pay 
pool  (300)  should  be  made  mandatory. 
Foiu  believed  panels  should  include 
union  representation.  Three  said  that 
only  the  immediate  supervisor  should 
determine  an  employee's  overall 
contribution  score  (OCS).  Several 
commentors  said  pay  pool  results 
should  be  made  available  to  employees. 

Response:  Pay  pools  will  be 
established  as  determined  by  the 
participating  DoD  Components.  The 
suggested  size  of  pay  pools  ranges  from 
35  to  300  employees.  Components  have 
flexibility  in  this  area  in  order  to  be  able 
to  tailor  the  pay  pool  process  to  meet 
their  varied  organizational  needs. 

Activities  whose  employees  are 
represented  by  a  union  are  encouraged 
to  invite  that  union  to  participate  in  the 
pay  pool  process.  The  project  plan  and 
operating  procedures  have  been 
modified  to  incorporate  this  feature. 

Rather  than  relying  on  a  single 
individual  (the  immediate  supervisor), 
CCAS  uses  the  pay  pool  panel  process 
to  ensure  fairness  and  consistency  in 
determining  each  employee's  OCS. 

Finally,  pay  pool  managers  are 
encouraged  to  convey  the  outcomes  of 
the  CCAS  assessm.ent  process,  in  the 
aggregate,  to  employees  within  their  pay 
pool.  This  may  be  done,  for  example,  by 
providing  to  individual  employees  a 
scattergram  depicting  the  dCS  plot  of 
the  pay  pool,  both  before  and  after 
salary  adjustment,  with  only  the 
individual's  name  shown  on  the 
scattergram.  The  software  developed  to 
support  CCAS  can  provide  this 
information. 

(6)  Overall  Contribution  Scores 

Comments:  Eight  commentors 
believed  CCAS  would  disadvantage 
current  GS-15  employees  at  step  7  and 
above.  Such  employees  would  have  to 
achieve  near-perfect  scores  in  all  factors 
in  order  for  their  OCSs  to  fall  between 
the  rails  (i.e.,  in  the  "C"  region).  These 
commentors  believed  the  OCS 
methodology  should  be  changed  to 
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permit  such  employees'  high 
achievement  tc  be  documented. 

Response:  Tl  le  PAT  adopted  this 
comment  and  changed  the  scoring.  A 
new  score  cate  jory  of  "very  high"  has 
been  establishe  d  for  those  at  the  top 
range  of  broadl>and  level  FV  in  the 
Business  Management  and  Technical 
Management  Professional  career  path. 
For  consistenc  r  and  as  an  outgrowth  of 
this  comment,  scoring  was  similarly 
changed  for  thi  t  other  two  career  paths. 

(7)  Appraisal  Cycle 

Comments;  One  commentor  suggested 
that  pay  adjust  tnents  take  effect  the  first 
pay  period  of  S  eptember.  Another 
thought  the  cu  off  date  for  appraisals 
should  be  char  ged  to  August  to  allow 
more  time  for  nay  pool  panel  meetings. 

Response:  Tliese  comments  were  not 
adopted.  Processing  the  CCAS  and 
locality  pay  increases  simultaneously  in 
January  will  st-eamline  administrative 
processes.  The!  operating  procedures  set 


forth  the  steps 


necessary  for  pay  pool 


panels  to  perform  their  tasks  timely. 
C.  Managemen  t  Issues 

A  number  o  positive  comments  were 
received.  Seveti  commentors  supported 
the  demonstranon  because  it  gives 
management  njecessary  flexibility, 
reduces  adminiistrative  costs,  enhances 
employees'  caijeer  advancement,  and 
improves  personnel  administration. 
Many  commenjtors  advocated  the 
demonstration'because  it  offers 
increased  opportunity  for  them 
personally.  C3t|iers  viewed  the  project's 
compensation  bnd  hiring  features  as  a 
way  to  attract  ind  retain  highly 
quaUfied  personnel. 

Additional  qomments  on  the 
management  aspect  of  the 
demonstration  may  be  divided  into 
eight  subtopics,  as  follows. 

(1)  Fairness 

Comments:  Thirty-eight  commentors 
thought  favoritism  and  the  "good  old 
boy"  system  w^uld  drive  the 
demonstration;  and  lead  to  inequitable 
treatment  of  eibployees.  Several 
employees  sai^  managers  would  now 
determine  theik"  pay  increases  and, 
ultimately,  thedr  retirement  annuities. 
Others  said  thit  monetary  awards  would 
be  given  to  employees  who  do  not 
challenge  authjority  and  are  part  of  a 
favored  cliquei 

Response:  Tte  demonstration 
establishes  a  sjructured,  group  review 
process  to  assgss  employees' 
contributions  \o  the  mission.  This 
process  is  desi  jned  to  reduce  favoritism 
and  promote  fi  imess. 

Specifically,  the  use  of  pay  pool 
panels  ensures  that  individual 


supervisors'  ratings  are  reviewed  by 
their  peers  (i.e.,  by  other  raters  in  the 
same  pay  pool)  and  by  the  supervisor  of 
all  raters  in  that  pool.  In  addition,  rated 
employees  are  rank-ordered  by  the 
entire  pay  pool  panel.  The  intent  here 
is  not  so  much  to  require  ranking  per  se 
as  to  ensure  that  inflation  or  deflation 
by  any  rater  will  be  identified  and 
corrected  via  the  normal  operation  of 
the  panel  process.  Finally,  the  pay  pool 
manager  (who  is  generally  at  a  higher 
organizational  level  than  all  the  above- 
mentioned  supervisors)  oversees  and 
approves  the  results  of  the  group  review 
process. 

A  focused  training  session  has  been 
developed  to  teach  supervisors  and 
managers  how  to  administer  CCAS 
correctly.  Additionally,  a  third-party 
evaluator  continually  collects  data  on 
project  operation  and  monitors 
compensation  trends,  among  other 
areas. 

In  summary,  the  pay  pool  panel 
process,  managerial  training,  and 
continuing  evaluation  all  guard  against 
favoritism  and  promote  fairness  for 
employees  under  the  demonstration. 

(2)  Managerial  Preparedness 

Comments:  Three  commentors 
thought  ciurent  acquisition  managers 
need  preparation  for  the  challenge  of 
administering  CCAS. 

Response:  A  very  robust  training 
program  will  be  provided  for  all 
supervisors  and  managers  of 
demonstration  participants  so  that  they 
may  gain  confidence  and  competence  in 
performing  their  duties. 

(3)  Waivers  of  Federal  Civil  Service 
Laws  and  Regulations 

Comments:  A  number  of  commentors 
thought  the  Federal  Register  notice's 
list  of  waivers  would  diminish  or 
eliminate  employee  protections. 

Response:  Waivers  are  an  integral  part 
of  any  Federal  personnel  demonstration 
project.  Their  piupose  is  to  permit 
innovation,  not  to  diminish  employees' 
rights.  A  demonstration  project  is 
defined  as — 

a  project  conducted  by  the  Office  of 
Personnel  Management,  or  under  its 
supervision,  to  determine  whether  a 
specified  change  in  personnel  management 
policies  or  procedures  would  result  in 
improved  Federal  personnel  management  (5 
U.S.C.  4701(a)(4)). 

Under  5  U.S.C.  chapter  47,  OPM  is 
permitted  to  waive  civil  service  laws 
and  regulations  to  enable  an  agency, 
such  as  DoD,  to  conduct  demonstration 
projects  by  experimenting  with  new  and 
irmovative  personnel  systems.  Examples 
of  laws  and  regulations  that  may  be 
waived  for  demonstration  purposes 


include  methods  of:  appointment  to 
positions;  classification  and 
compensation;  assignment, 
reassignment,  or  promotion;  and 
providing  incentives.  However,  no 
waivers  of  law  are  permitted  in  the  areas 
of  employee  leave,  employee  benefits, 
equal  employment  opportunity, 
political  activity,  merit  system 
principles,  or  other  prohibited 
personnel  practices. 

To  sum  up,  the  Civilian  Acquisition 
Workforce  Personnel  Demonstration  is 
conducted  jointly  by  DoD  and  OPM.  Its 
innovations  require  waivers  of  various 
civil  service  laws  and  regulations. 

(4)  Work  Assignments 

Comments:  Thirty-two  commentors 
raised  the  possibility  of  favoritism  in 
work  assignments.  'They  said  managers 
could  assign  high-visibility  tasks  to 
certain  employees  and  lower-level  work 
to  others,  with  predictable  results  when 
employees  were  compensated  for  their 
contributions.  However,  another 
commentor  said  this  was  possible  imder 
the  current  compensation  system;  it 
would  remain  so  regardless  of  what 
system  was  implemented. 

Response:  Management  will  continue 
to  determine  work  assignments. 
However,  under  the  demonstration, 
work  assignments  will  increasingly 
focus  on  supporting  mission 
requirements,  enhancing  employees' 
capabilities,  and  providing  employees 
with  opportunities  for  career  broadening 
and  training. 

Employees  are  responsible  to  ensure 
that  management  understands  their 
capabilities  and  their  desire  to  increase 
their  contributions  to  the  organization's 
mission.  Employees  should  respond  to 
work  assigiunent  opportunities  in  a 
proactive,  rather  than  reactive,  manner. 
Under  the  project,  managers  and 
employees  can  arrive  at  mutually 
agreeable  opportunities  to  increase 
contributions  to  the  organization's 
mission. 

(5)  Exercise  of  Managerial  Authority 

Comments:  Seven  commentors  said 
managers  could  abuse  their  authority 
regarding  employees'  pay  raises.  For 
instance,  managers  who  are  engineers 
might  view  only  other  engineers  as  high 
contributors. 

Response:  Several  project  features 
help  ensure  visibility  for  all  employees 
and  fair  assessment  of  both  technical 
and  fimctional  contributions.  In  this 
regard,  each  of  the  six  CCAS  factors  has 
multiple  levels  of  increasing 
contribution  corresponding  to  the 
broadband  levels.  Each  factor  contains 
descriptors  for  each  respective  level 
within  the  relevant  career  path.  The 
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descriptors  state  what  is  important  to 
the  mission  of  the  organization  and 
describe  employees'  contributions  at 
different  broadband  levels.  Thus,  work 
performed  by  individuals  in  a  particular 
career  path  is  evaluated  against  the 
same  descriptors,  and  contribution  is 
determined  by  a  group  consensus 
through  the  pay  pool  panel  process. 

(6)  Dual  Personnel  Systems 

Comments:  Five  commentors 
projected  additional  workload  for 
supervisors  and  civilian  personnel/ 
human  resources  staffs  as  a  result  of 
maintaining  two  personnel  systems. 

Response:  The  FY  96  National 
Defense  Authorization  Act  encouraged 
DoD  to  conduct  a  demonstration  project 
for  the  acquisition  workforce.  In  an 
effort  to  minimize  the  need  for  two 
personnel  systems  within  this 
workforce,  project  developers  made 
every  effort  to  encourage  eligible 
organizations  and  imions  to  participate. 

There  is  precedent  for  operating  dual 
personnel  systems.  Seven  science  and 
technology  laboratory  demonstration 
projects  are  already  in  operation  within 
the  Military  Services.  Most  of  these 
projects  do  not  include  all  employees 
within  a  demonstration  organization. 

(7)  Leadership/Supervision  Factor 

Comments:  Seven  commentors 
thought  this  factor  did  not  emphasize 
safety  and  health,  equal  employment 
opportunity  (EEO),  etc.  Some  asked  how 
employees'  movement  through  the 
broadbands  related  to  existing 
affirmative  action  (AA)  goals. 

Response:  Nothing  in  this  project 
waives  safety,  health,  or  equal 
employment  opportimity  principles. 
Managers  vrill  apply  existing  principles 
appropriately  in  determining 
employees'  overall  contribution  scores 
for  this  factor.  A  statement  which 
specifically  addresses  these  concerns 
has  been  added  to  all  career  paths  for 
the  Leadership/Supervision  factor. 

The  demonstration  is  not  intended  to 
alter  existing  equal  employment 
opportunity  or  affirmative  action 
programs.  Part  of  the  project's  intended 
cultural  change,  however,  is  to  think  in 
terms  of  broadband  levels  in  lieu  of  GS 
grades.  As  a  result,  participating  DoD 
components  and  activities  may  adjust 
their  affirmative  action  plans  and  goals 
to  accommodate  broadband  levels. 

Finally,  through  the  project's 
evaluation  process,  trends  will  be 
identified.  Any  adverse  trends  may 
result  in  modifications  to  the  ongoing 
demonstration  project  in  those  areas. 


(8)  Participation  in  the  Project 

Comments:  Twelve  commentors 
questioned  their  own  participation  in 
the  project.  Some  engineers  wanted  to 
be  included,  while  several  interns  did 
not. 

Response:  The  respective  DoD 
Components  decided  whether  or  not  to 
participate.  Each  Component 
determined  which  organizations — and 
which  positions  within  those 
organizations — would  participate. 

D.  Broadbanding 

A  number  of  positive  comments  were 
received.  Many  commentors  said 
broadbanding,  with  its  seamless 
progression  through  the  rate  range, 
would  be  very  beneficial  to  employees. 

Additional  comments  received  on  this 
aspect  of  the  personnel  demonstration 
project  were  related  to  three  subtopics, 
as  follows. 

(1)  Broadband  Structure 

Comments:  A  number  of  commentors 
asked  why  particular  grades  were 
grouped  into  a  given  broadband  and 
recommended  changes.  Two 
commentors  wanted  one  broadband  for 
all  15  GS  grades,  while  others  said  they 
did  not  want  to  be  placed  in  the  same 
broadband  with  lower  graded 
employees.  One  commentor  suggested 
that  broadbands  be  adjustable  locally  to 
suit  a  particular  workforce. 
Additionally,  several  commentors  said 
employees  at  the  top  of  a  broadband 
would  lack  potential  for  basic  pay 
progression.  Finally,  two  commentors 
raised  an  issue  about  promotions  under 
broadbanding. 

Response:  When  grouping  GS  grades 
into  broadbands,  project  developers 
sought  input  fi-om  various  sources, 
including  other  demonstrations,  DoD, 
and  0PM.  Developers  then  identified 
natural  breakpoints  vtrithin  a  grouping  of 
similar  duties  and  responsibilities  and 
used  the  breakpoints  to  determine 
broadband  structure.  (For  instance,  in 
most  participating  organizations,  the 
journeyman  level  lies  at  GS-12  and  13 
for  the  Business  Management  and 
Technical  Management  Professional 
career  path.  Hence,  these  two  grades 
were  combined  into  one  broadband. 
Similarly,  since  GS-14s  and  15s  are 
generally  the  management  core  of  an 
organization,  it  was  logical  to  group 
these  two  grades  into  one  broadband.)  A 
standard  broadband  structure 
throughout  the  demonstration  will 
ensure  project  integrity  and  facilitate 
project  evaluation. 

Some  employees  in  the  project  will  be 
paid  at  the  maximum  rate  for  a 
broadband  level,  just  as  some  are  now 


at  step  10  of  a  GS  grade.  Most  such 
employees  will  be  able  to  compete  for 
promotion  to  a  higher  broadband  and  be 
eligible  for  contribution  awards.  A 
significant  advantage  of  the  project  for 
all  employees  is  that  it  sets  aggregate 
funding  thresholds  for  these  awards, 
whereas  under  the  current  system,  no 
similar  funds  are  guaranteed. 

Under  broadbanding,  employees  have 
greater  advancement  opportunities 
across  a  broad  range  of  salary  rates. 
Competitive  promotion  will  continue  to 
be  required  between  broadbands,  but 
most  salary  advancement  will  take  the 
form  of  contribution  rating  increases. 

(2)  Occupational  Series 

Comments:  Some  commentors 
thought  it  was  important  to  maintain  the 
integrity  of  career  fields,  given  that 
different  occupational  series  are  being 
combined  into  a  given  career  path. 
Some  commentors  said  the  project 
included  too  many  series,  but  others 
pointed  out  that  it  did  not  include  all 
series  in  the  acquisition  and  support 
workforce. 

Response:  Occupational  series  will 
remain  in  effect,  and  existing 
requirements  for  education  and 
experience  will  be  maintained.  Degree 
or  other  specific  requirements 
(including  DAWLA  certification)  that 
now  exist  for  certain  occupations  will 
be  unchanged.  Table  2  was  amended  to 
include  all  occupational  series  involved 
in  the  acquisition  process,  to  include 
the  support  workforce. 

(3)  Contribution-Based  Actions 

Comments:  Several  commentors 
sought  to  ensure  that  contribution-based 
actions  would  be  well-founded  and 
reviewable  by  the  Merit  Systems 
Promotion  Board. 

Response:  Contribution-based  actions 
must  meet  the  s^me  standard  of 
evidence  as  performance-based  actions 
under  the  current  system  and  are 
reviewable  by  the  Board. 

E.  Academic  Degree  and  Certificate 
Training 

Eleven  comments  were  received  about 
this  initiative,  nine  of  them  positive. 

Comments:  Commentors  appreciated 
the  new  ability  for  Administrative 
Support  and  Technical  Management 
Support  employees  to  pursue 
educational  opportimities.  They  also 
supported  extending  the  time  for  degree 
and  certificate  training  throughout  the 
project's  duration.  This  initiative  will 
help  attract  the  next-generation  worker, 
they  said. 

Two  commentors  Criticized  DoD's 
paying  for  employees'  education  and 
then  not  capitalizing  on  its  investment. 
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(1)  Definition  of  Competitive  Area 

Comments:  Eighteen  commentors 
wanted  the  same  competitive  area  to 
cover  project  and  non-project 
employees. 

Response:  Project  developers 
seriously  reconsidered  the  matter  of 
Twenty-two  c  omments  regarding  two      competitive  areas,  and  two  mock  RIFs 


Response:  Management  and 
employees  mus^  work  together  to 
structure  work  Assignments  that  take 
advantage  of  employees'  skills  and 
education. 

F.  Classificatioi 


subtopics  were  received  about  this 
initiative. 

(1)  Classificatioi  Process 

Comments:  Under  the  demonstration, 
position  require  ments  documents 
(PRDs)  combing  position  information, 
staffing  requirelnents,  and  contribution 
expectations  injo  a  single  document  that 
replaces  ciUTen|  agency-developed 
position  description  forms.  Several 
commentors  soiight  accurate  PRDs  that 
can  capture  unique  position 
characteristics.  Iwhile  one  commentor 
thought  writing  PRDs  was  burdensome, 
two  others  diffared,  saying  they  saw  the 
value  in  a  simplified  process  that 
reduces  adminiistrative  costs  and 
processing  timas.  Two  commentors 
asked  how  PRD  factors  relate  to 
broadband  levejs,  and  two  others  asked 
who  would  apdrove  PRDs.  Several 
commentors  wanted  assurance  that  line 
managers  will  be  prepared  to  assume 
classification  authority. 

Response:  COREDOC,  an  interactive 
software  prograpi  designed  for 
development  of  PRDs,  will  be  available 
to  assist  managers,  along  with  training 
on  classification.  Unique  position 
characteristics  tnay  be  annotated  in  the 
PRDs'  remarks  ^ection.  Classification 
authority  rests  with  the  local 
commander  ana  may  be  re-delegated  no 
lower  than  one  management  level  above 
the  first-line  supervisor  of  the  employee 
or  position  under  review.  Personnel 
specialists  will|provide  on-going 
consultation  an|d  guidance  to  managers 
and  supervisor^  throughout  the 
classification  process. 

(2)  Classification  Appeals 

Comments:  Qne  commentor  suggested 
setting  time  frames  to  process 
classification  appeals.  Several  said  the 
accvu-acy  of  PRDs  should  be  appealable. 

Response:  The  project  does  not 
change  existing  time  firames  for 
classification  appeals.  As  under  the 
current  system^  employees  may  not 
appeal  the  accuracy  of  a  PRD,  but 
instead  may  ra  se  the  issue  under  an 
applicable  grie  i^ance  procedure. 

G.  Reduction-in-Force  (RIF) 

The  38  com^ients  about  this  initiative 
centered  on  foAr  items. 


were  subsequently  run.  This  exercise 
compared  a  scenario  with  an  entire 
workforce  in  the  same  competitive  area 
against  a  second  scenario  with  separate 
competitive  areas  for  project  and  non- 
project  employees.  The  overall 
difference  in  outcome  between  the  two 
mock  RIFs  was  negligible.  However,  the 
demonstration  and  the  standard  title  5 
personnel  systems  are  very  different 
with  respect  to  their  classification, 
compensation,  and  performance 
management/contribution  programs. 
The  same-area  scenario  proved 
inadequate  to  accommodate  those 
differences  when  employees  were 
moved  via  RIF  between  the  two  systems. 
Additionally,  project  developers  sought 
input  from  other  demonstration 
projects,  DoD,  and  OPM.  All  of  these 
supported  the  separate-areas  concept. 
Accordingly,  the  project  plan  was 
amended  to  specify  that  employees 
under  this  demonstration  shall  be 
placed  in  a  different  competitive  area 
bom  those  who  are  not  covered. 

(2)  Retention  Rights 

Comments:  Other  commentors  said 
the  project  should  not  diminish 
retention  of  employees. 

Response:  The  project's  procedures 
are  not  intended  to  diminish  retention. 
Under  the  current  system,  employees 
may  only  retreat  to  positions  they  have 
previously  held.  The  project  eliminates 
this  restriction.  If  qualified  for  the 
position  in  question,  a  project  employee 
may  displace  any  other  project 
employee  with  a  lower  retention 
standing. 

(3)  DoD  Downsizing;  Base  Re-alignment 
and  Closure  (BRAC) 

Comments:  Five  commentors  raised 
the  issue  of  conducting  a  demonstration 
in  times  of  dowmsizing  and  BRAC. 

Response:  The  project  has  no 
influence  over  downsizing  or  BRAC 
determinations.  However,  it  does 
represent  a  valuable  opportunity  to 
ei^ance  the  quality,  professionalism, 
and  management  of  the  DoD  acquisition 
workforce  through  an  improved  human 
resources  management  system.  The  FY 
96  and  98  National  Defense 
Authorization  Acts  encouraged  DoD  to 
conduct  this  demonstration  and 
established  a  1999  time  fi-ame  to 
commence  implementation. 


[4)  Years  of  Retention  Service  Credit 

Comments:  Several  commentors  noted 
that  the  years  of  retention  service  credit 
in  Table  7  were  not  consistent  with  OCS 
scores  in  the  "inappropriately 
compensated-below  the  rails"  (B) 
region. 

Response:  Table  7  was  constructed  in 
relation  to  the  OCS  normal  range. 
Generally,  employees  whose  OCSs  fall 
within  or  above  the  top  third  of  the  OCS 
normal  range  for  their  career  path  and 
broadband  level  receive  20  years  of 
retention  service  credit;  those  in  the 
middle  third,  16  years;  and  those  in  the 
lower  third,  12  years.  However,  this 
breakout  varies  somewhat  for  broadband 
level  I  of  each  career  path  in  order  to 
accommodate  the  fact  that  the  bottom  of 
the  OCS  normal  range  for  level  I  is  zero. 

H.  Veterans'  Issues 

Ten  commentors  said  that  veterans' 
entitlements  were  being  eroded. 

Comments:  Most  of  these  commentors 
thought  veterans  were  not  treated  fairly 
under  this  project.  Specifically,  they 
said,  disabled  veterans  are  at  a 
disadvantage  in  scientific,  engineering, 
and  professional  positions;  veterans 
serving  during  peacetime  are  not  treated 
fairly;  and  reduction-in-force  rights  for 
5-point  veterans  are  not  specifically 
addressed  when  they  are  in  the  same 
broadband  level  with  non-veterans.  One 
commentor  wanted  to  eliminate 
veterans'  preference  entirely  during  the 
hiring  process,  and  another 
recommended  a  tie-breaking  method  or 
statement  regarding  current  pass-over 
procedures. 

Response:  All  current  veterans' 
preference  entitlements  have  been  and 
will  be  protected  throughout  the 
duration  of  this  demonstration  project; 
none  have  been  eroded.  DoD  operating 
procedures  give  specific  instructions 
about  honoring  veterans'  preference 
during  hiring  and  reduction  in  force. 

/.  Sabbaticals 

Seven  comments  were  received  on 
this  initiative;  six  were  positive. 

Comments:  One  commentor  saw  no 
real  change  from  the  current  system,  but 
the  remainder  supported  this  initiative's 
availability  to  all  project  participants, 
saying  it  especially  benefits  those  who 
have  never  been  in  a  manufacturing  or 
industrial  environment.  One  commentor 
asked  whether  academia,  industry,  or 
the  parent  organization  was  responsible 
for  funding  sabbaticals. 

Response:  Under  the  current  system, 
sabbaticals  are  available  only  to 
members  of  the  Senior  Executive 
Service.  The  demonstration  expands 
this  feature  to  all  project  employees. 
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The  parent  organization  is  responsible 
for  funding  this  initiative. 

/.  Voluntary  Emeritus  Program 

Nine  comments  were  received 
regarding  this  initiative,  addressing 
three  subtopics. 

(1)  Positive  Response 

Comments:  The  commentor  saw  this 
program  as  an  opportunity  for  the 
Government  to  benefit  fi-om  highly 
qualified  personnel  who  would  provide 
their  experience,  judgment,  and 
expertise  on  a  voluntary  basis. 

(2)  Effect  on  Permanent  Employment 

Comments:  Four  commentors  said 
this  initiative  would  reduce  permanent 
employment.  One  saw  it  as  a  way  to 
induce  senior  employees  to  retire  and 
then  return  to  work  without  appropriate 
compensation. 

Response:  The  intent  of  this  initiative 
is  to  afford  retirees  (primarily 
professionals  in  the  Business 
Management  and  Technical 
Management  Professional  career  path) 
an  opportunity  to  return  as  a  volunteer 
mentor.  The  project  plan  very  clearly 
states  that,  "This  program  may  not  be 
used  to  replace  or  substitute  for  work 
performed  by  civilian  employees 
occupying  regular  positions  required  to 
perform  the  mission  of  the  command." 

(3)  Unfair  Labor  Practice 

Comments:  Four  commentors  said 
this  program  could  be  used 
inappropriately  to  obtain  free  labor  and 
constitutes  an  unfair  labor  practice. 

Response:  A  personnel  policy  and 
legal  review  of  the  project  plan  during 
the  coordination  process  determined 
that  this  initiative  is  lawful  and 
appropriately  administered. 

K.  Factors  and  Weights 

•  Three  comments  were  received  in  this 
area. 

Comments:  Some  commentors  said 
that  the  factors,  discriminators,  and 
descriptors  used  to  evaluate  employees' 
contributions  were  too  general  and  not 
meaningful.  Another  thought  technical 
competency  should  be  addressed  in  the 
Business  Management  and  Technical 
Management  Professional  career  path. 

Response:  The  six  factors  are  inherent 
in  every  job  and  form  the  framework  for 
evaluating  employees'  contributions. 
Technical  competency,  while  not  a 
separate  factor,  is  encompassed  in  the 
Problem  Solving  factor.  "The  descriptors 
for  the  four  broadband  levels  identify 
increases  in  scope,  complexity, 
independence,  and  creativity. 
Employees  must  have  a  sufficient  degree 
of  technical  competency  at  all 


broadband  levels  in  order  to  solve  the 
problems  presented  to  them.  Thus,  the 
level  at  which  they  solve  problems 
permits  an  assessment  of  their  technical 
competency. 

Dated:  December  28. 1998. 
Janice  R.  Lachance, 

Director,  Office  of  Personnel  Management. 
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L  Executive  Summary 

The  project  was  designed  by  a  Process 
Action  Team  (PAT)  imder  the  authority 
of  the  Under  Secretary  of  Defense  for 
Acquisition  and  Technology,  with  the 
participation  of  and  review  by  DoD  and 
the  Office  of  Personnel  Management 
(0PM).  The  purpose  of  the  project  is  to 
enhance  the  quality,  professionalism, 
and  management  of  the  DoD  acquisition 
workforce  through  improvements  in  the 
efficiency  and  effectiveness  of  the 
human  resources  management  system. 
The  project  interventions  will  strive  to 
achieve  the  best  workforce  for  the 
acquisition  mission,  adjust  the 
workforce  for  change,  and  improve 
workforce  quality.  The  project 
framework  addresses  all  aspects  of  the 
human  resources  life-cycle  model. 


IL  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
DoD  acquisition  can  be  enhanced  by 
allowing  greater  managerial  control  over 
personnel  processes  and  functions  and, 
at  the  same  time,  expand  the 
opportunities  available  to  employees 
through  a  more  responsive  and  flexible 
personnel  system  This  demonstration 
project  will  provide  managers,  at  the 
lowest  practical  level,  the  authority, 
control,  and  flexibility  they  need  to 
achieve  quality  acquisition  processes 
and  quality  products.  This  project  not 
only  provides  a  system  that  retains, 
recognizes,  and  rewards  employees  for 
their  contribution,  but  also  supports 
their  personal  and  professional  growth. 

B.  Problems  With  the  Present  System 

One  of  the  goals  of  the  Defense 
Acquisition  Workforce  Improvement 
Act  (DAWIA)  is  to  create  well-trained, 
multi-skilled  professionals  who  can 
effectively  manage  multi-million-dollar 
programs.  Additionally,  Integrated 
Product  Teams  (IPTs)  require  multi- 
skilled  personnel  who  can  function  in  a 
dynamic  team  environment.  The  current 
personnel  system  must  be  re-engineered 
to  provide  incentives  and  rewards  to 
employees  who  exhibit  these 
characteristics  and  who  increase  their 
contribution  to  the  acquisition  mission  * 
accordingly.  Hiring  restrictions  and 
overly  complex  job  classifications 
unduly  exhaust  valuable  resources  and 
uimecessarily  detract  attention  from  the 
acquisition  mission.  Managers  must  be 
able  to  compete  with  the  private  sector 
for  the  best  talent  and  be  able  to  make 
timely  job  offers  to  potential  employees. 
Those  same  managers  need  the  tools  to 
reward  employees  for  excellence  so  that 
the  acquisition  systems  produced  reflect 
the  quality  of  such  a  workforce.  A 
contribution-based  compensation 
system  will  help  managers  acquire  these 
tools  and  provide  a  forum  in  which  to 
apply  them.  The  acquisition  process  is 
continually  changing  and  is  moving 
more  toward  a  team  environment; 
therefore,  managers  must  be  given  local 
control  of  positions  and  their 
classification  in  order  to  move 
employees  freely  within  their 
organization  when  demanded  by  the 
mission,  and  to  provide  developmental 
opportunities  for  employees. 
Additionally,  managers  have  only 
limited  tools  to  shape  the  workforce  to 
ensure  continued  growth  of  new  ideas, 
perspectives,  and  state-of-the  art  skills 
for  the  21st  century.  In  summary, 
today's  acquisition  workforce 
management  problems  appear  to  be 
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accountability 
throughout  the 
workforce  that 
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largely  outside  the  control  of  the 
acquisition  maiagers.  The  inflexibility 
of  many  of  todiy's  personnel  processes 
and  the  diffusep  authority, 

and  approval  chains 
organizations,  result  in  a 
cannot  posture  itself  for 
the  rapidly  cha  nging  technological  and 
business  envircmment.  Also,  the  current 
personnel  syst<  m  does  not  provide  an 
environment  ti  at  motivates  employees 
to  continue  to  Increase  their 

the  organization  and  the 
mission.  This  demonstration  is  designed 
to  provide  an  e  ticouraging  environment 
that  promotes  the  growth  of  all 
employees  and  to  improve  the  local 
acquisition  maiager's  ability  and 
authority  to  mj  nage  the  acquisition 
workforce  effe(  lively. 

C.  Changes  Ret  uired /Expected  Benefits 

This  project  vill  demonstrate  that  a 
human  resourcss  system  tailored  to  the 
mission  and  ne  eds  of  the  DoD 
acquisition  wo  kforce  will  result  in:  (a) 
Increased  qual  ty  in  the  acquisition 
workforce  and  the  products  it  acquires; 
(b)  increased  timeliness  of  key 
personnel  proc  esses;  (c)  workforce  data 
trends  toward  ligher  retention  rates  of 
"excellent  con  ributors"  and  separation 
rates  of  "poor  ( ontributors";  (d) 
increased  satis  action  of  serviced  DoD 
customers  witl  the  acquisition  process 
and  its  produc  s;  and  (e)  increased 
workforce  satis  faction  with  the 
personnel  management  system. 

The  DoD  ace  uisition  workforce 
demonstration  program  builds  on  the 
features  of  demonstration  projects  at  the 
Air  Force  Resefarch  Laboratory, 
Department  of  the  Navy  (China  Lake], 
and  National  Institute  of  Standards  and 


Technology  (NIST).  The  long-standing 
Department  of  the  Navy  (China  Lake) 
and  NIST  demonstration  projects  have 
produced  impressive  statistics  on  job 
satisfaction  for  their  employees  versus 
that  for  the  Federal  workforce  in 
general.  Therefore,  in  addition  to  the 
expected  benefits  mentioned  above,  it  is 
anticipated  that  the  DoD  acquisition 
workforce  demonstration  project  will 
result  in  more  satisfied  employees  as  a 
consequence  of  the  demonstration's  pay 
equity,  classification  accuracy,  and 
fairness  of  performance  management.  A 
full  range  of  measures  will  be  collected 
during  project  evaluation. 

D.  Bargaining  Requirements 

Employees  within  a  unit  to  which  a 
labor  organization  is  accorded  exclusive 
recognition  under  Chapter  71  of  title  5, 
United  States  Code,  shall  not  be 
included  as  part  of  the  demonstration 
project  unless  the  exclusive 
representative  and  the  agency  have 
entered  into  a  written  agreement 
covering  participation  in  and 
implementation  of  this  project.  The 
parties  may  use  mediation  or  any  other 
mutually  acceptable  means  to  resolve 
disputes  over  the  implementation  of  the 
project  with  respect  to  unit  employees. 
Neither  party  may  request  the  assistance 
of  the  Federal  Service  Impasses  Panel  to 
resolve  such  disputes. 

Either  labor  or  management  may 
unilaterally  withdraw  from  negotiations 
over  the  application  of  this 
demonstration  project  to  bargaining  unit 
members  at  any  time  up  until  final 
agreement  approval,  without  such 
action  being  considered  an  unfair  labor 
practice  under  Section  7116  of  title  5, 


United  States  Code  for  refusing  to 
negotiate  in  good  faith. 

Written  agreements  addressing  the 
initial  implementation  of  the 
demonstration  project  to  bargaining  unit 
members  are  subject  to  higher-level 
review  and  approval  within  DoD  prior 
to  implementation.  This  review  is  to 
ensure  local  agreements  comply  with 
the  requirements  of  the  demonstration 
project  and  any  Service-wide 
implementing  directives.  The  decision 
of  the  higher-level  review  is  not  subject 
to  third-party  intervention  or  review. 
Written  agreements  established  under 
this  paragraph  shall  be  considered 
"local  agreements  subject  to  a  national 
or  controlling  agreement  at  a  higher 
level"  as  provided  in  5  U.S.C. 
7114(c)(4).  and  the  approved 
demonstration  project  shall  be 
considered  a  "national  agreement" 
under  that  section. 

Once  a  wrritten  agreement  is  reached 
and  approved  allowing  for  the  local 
implementation  of  the  project,  all 
subsequent  negotiations  during  the  life 
of  the  project  shall  be  subject  to  binding 
impasse  procedures  under  Section  7119 
of  title  5.  United  States  Code,  or  to 
alternative  impasse  procedures  agreed 
to  by  the  parties. 

E.  Participating  Organizations 

The  DoD  Acquisition  Workforce 
Personnel  Demonstration  Project  will 
include  various  organizational  elements 
of  the  Air  Force,  Army,  Navy,  Marine 
Corps,  and  the  Office  of  the  Under 
Secretary  of  Defense  (Acquisition  and 
Technology).  Participating  organizations 
are  shown  in  Table  1. 
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Air  Force 

Command 

Organization/Oflice  Symbol 

Locations 

AFMC 

Air  Force  Flight  Test  Center  (AFFTC) 

Edwards  AFB,  CA. 

AFMC 

95  Air  Base  Wing 

Edwards  AFB,  CA. 

AFMC 

412  Test  Wing 

Edwards  AFB,  CA. 

AFMC 

452,  Dct  2 

Kirtland  AFB,  NM. 

AFMC 

Operating  Locations 

AFMC 

412  TW,  OL  OOAB  (EW) 

AF  Plant  04,  TX. 

AFMC 

412  Log  Gp,  Det  OOAA  (LGLL-5C,  LGLL-8.  LGLL-1 
LGLL-13,  LGLL.16,  LGLL-1 7 

Wright-Patterson  AFB,  OH 

AFMC 

412  Test  Sq,  Det  OOAB  (LGLL-5A) 

Long  Beach.  CA. 

AFMC 

412  Test  Sq,  Det  OOAB  (LGLL-2) 

AF  Plant  04,  TX. 

AFMC 

412  Log  Spt  Aq,  Det  OOAA  (LLL-1,  LGLL-1 1) 

Seattle.  WA. 

AFMC 

412  Test  Sq,  Det  OOAE  (LGLL-6,  LGLL-6A) 

Hurlburt  Field,  FL. 

AFMC 

412  Test  Sq,  Det  OOAF  (LGLL-9A) 

Tinker  AFB,  OK. 

AFMC 

412  Test  Sq,  Det  00 AI  (LGLL-4) 

Whitcman  AFB.  MO. 

AFMC 

Air  Armament  Center  (AAC)  (Except  96  ABW  and 
377*  Wing  (KAFB)) 

Eglin  AFB.  FL. 

AFMC 

Air  Armament  Center  (AAC)  (Only  46TG) 

HoUoman  AFB,  NM. 

AFMC 

Aeronautical  Systems  Center  (ASC)  (All  except 
88ABW,  74  MED  GRP;  includes  88  AABW/FMPM 
andPKW) 

Wnght-Patterson  AFB,  OH 

AFMC 

Aeronautical  Systems  Center  (ASC)  (All  except  RA) 

Palmdale  AF  Plan,  CA. 

AFMC 

Aeronautical  Systems  Center  (ASC) 

Patuxcnt  River,  MD. 

AFMC 

Aeronautical  Systems  Center  (ASC) 

Arlington,  VA. 

AFMC 

Headquarters,  Air  Force  Materiel  Command  (HQ 
AFMC)  Organirations  included:  Acquisition 
Directorate  (HQ  AFMOAQ);  Requirements 
Directorate  (HQ  AFMC/DR);  Test  and  Operations 
Directorate  (HQ  AFMC/DO);  Engineering  Directorate 
(HQ  AFMC/EN);  Information  and  Communications 
Directorate  (HQ  AFMC/SC) 

Wright-Patterson  AFB,  OH 

AFMC 

Electronic  Systems  Center  (ESC)  All  Acquisition  and 
ABW.  Note:  Excludes  Materiel  Systems  Group  (MSG), 
Standard  Systems  Group  (SSG),  38*  Engineering  Inst. 
Wing  (EIW)  and  Cryptologic  Systems  Group  (CPSG) 

Hanscom  AFB,  MA. 
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AFMC: 


Space  Missile  Center  (SMC)  61ABG.  61  CS,  61  MDS, 
61  SFS,  SMQCC,  BC,  HO.  IG,  IN,  JA,  MQ,  PA,  AX, 
FM,  PK,  XR.  AD.  CI,  CL,  CW,  CZ,  MC,  MT.  MV. 
Note:  Exclude  occupational  series  0083  for  all  SMC 
organizations.  


Los  Angeles  AFB,  CA. 


AFMC: 
AFMCt 


SMC  -  Det  8/CC,  CL,  CW,  PK,  AX 


Cape  Canaveral  AFB,  FL. 


AFMci 


SMC  -  Det  1 1/CC,  CW.  TE.  TM,  AX 


Vandenberg  AFB,  CA. 


AFM(i 


SMC  -  SMOCWO  (Formerly  Det  2) 


Onizuka,  CA. 


AFM(i 
AFMd 


SMC  -  SMC/PK.  TE,  TM,  AX 


Kirtland  AFB,  NM. 


SMCn"E 


Houston,  TX. 


SMC/XR 


AFMC" 


Washington.  DC. 


SMC  -  Det  1  l/COAP.  FM.  PK,  RM,  AX,  CI,  CW,  CZ, 
MC,  MT 


Peterson  AFB,  CO. 


AFMC 


Operating  Location  (AC/HA)  AD,  CW,  CZ.  TE,  AX 


Schriever  AFB,  CO. 


Secretary  of  the  Air  Force 


Assistant  Secretary  of  the  Air  Force  (Acquisition) 
(SAF/AQ  and  subordinate  organizations) 


Pentagon,  VA. 


BILUNO  COOe  OKS-OI-C 


Note:         I 

•  AFMC/SMC/DETll /Peterson  AFB:  DET  11  was  realigned  from  HQ  AFMC,  June  98 

•  AFMC/SMC/Washington  DC:  Based  on  a  realigmnent,  deleted  SMC/ AX  and  changed  to  SMC/XR 

•  AFMC/SMC/Schriever  AFB:  Realigned  from  HQ  AFMC.  Jun  98 

•  AFMC/SMC/Los  Angeles  AFB:  TE  (newly  established  organization);  61SFS  realigned/established  Aug  98;  change 
66  ABG  to  61  ABG  (was  a  typo) 


MLLMQ  COOE  CSS-01-P 
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Army 

Command 

Organization/Office  Symbol 

Locations 

Army  Acquisition  Executive 
Support  Agency  (AAESA) 

Headquarters,  RDAISA,  Contract  Support  Agency 
(CSA),  Acquisition  Career  Management  Office,  Army 
Digitization  Office  (ADO),  Leavenworth  Support, 
Management  Support  Training  Group,  Element 
Redstone  Arsenal,  Element  Ft.  Huachuca,  Element 
Rock  Island,  Element  Aberdeen  Proving  Ground, 
Element  Warren,  Element  Ft,  Monmouth,  Element 
Picatinny,  Element  Whitesands  Missile  Range,  NM. 

Ft.  Bclvoir,  VA;  Radford, 
VA;  Pentagon,  VA;  Falls 
Church,  VA;  Arlington, 
VA;  Ft  Leavenworth,  KS; 
Redstone  Arsenal,  AL;  Ft. 
Huachuca,  AZ;  Rock 
Island,  IL;  Aberdeen 
Proving  Ground,  MD; 
Warren,  MI;  Ft. 
Monmouth,  NJ;  Picatinny, 
NJ;  Whitesands  Missile 
Range,  NM. 

AAESA 

PEO  Command,  Control  and  Communication  Systems 
(C3S),  includes  all  associated  PM's  and  Liaison 
Representatives 

Ft.  Monmouth,  NJ; 
Pentagon,  VA;  Ft. 
Belvoir,  VA;  Huntsville, 
AL;  Ft.  Wayne.  IN; 
McLean,  VA;  Fullerton. 
CA;  San  Diego,  CA. 

AAESA 

PEO  Ground  Combat  Support  Systems  (GCSS), 
includes  all  associated  PM's  and  Liaison 
Representatives 

Picatinny  Arsenal,  NJ; 
Warren,  MI;  Pentagon, 
VA;  Minneapolis,  MN;  Ft. 
Sill,  OK;  Azuza,  CA. 
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AA  -SA 


AA:SA 


AAiSA 


Medical  Command 
(MIDCOM) 


Ofc  Asst.  Secy,  of  Army 
(Rctearch,  Development  & 
Acquisition) 


Ofc|Asst.  Secy,  of  Army 
(Rciearch,  Development  & 
Acquisition) 


:qui 

ftJA 
(Rcie 
Acqu 


Ofc|Asst.  Secy,  of  Army 
Search,  Development  & 
luisition) 


OfclAsst.  Secy,  of  Army 
(Research,  Development  & 
Acquisition) 


Army 


PEO  Standard  Army  Management  Information 
Systems  (STAMIS).  includes  all  associated  PM's  and 
Liaison  Representatives 


PM-Joint  Program  for  Biological  Defense 


PEO  lEW&S.  includes  ail  associated  PM's  and 
Liaison  Representatives 


US  Army  Medical  Command  (MEDCOM)/MCAA 


Director  of  Assessment  and  Evaluation  (SARD-ZD) 


Ft.  Belvoir,  VA;  Ft. 
Monroe,  VA;  Ft.  Knox, 
KY;  Ft.  Monmouth,  NJ; 
Ft.  Lee,  VA. 


Falls  Church,  VA;  Ft. 
Derrick,  MD;  Aberdeen 
Proving  Ground,  MD. 


Ft.  Monmouth,  NJ;  Ft. 
Belvoir,  VA;  Huntsville, 
AL;  Wright-Patterson 
AFB,  OH;  Brussels, 
Belgium. 


Honolulu,  HI;  Seattle, 
WA;  El  Paso,  TX;  San 
Antonio,  TX;  Augusta, 
GA. 


Pentagon,  VA. 


Deputy  Assistant  Secretary  of  the  Army  for 
Procurement  (SARD-ZP) 


Deputy  Assistant  Secretary  for  Plans/Programs/Policy 
(SARD-ZR) 


Ofc  Asst.  Secy,  of  Army 
(Research,  Development  & 
Acquisition) 


Ofci  Asst.  Secy,  of  Army 
(Research,  Development  & 
Acquisition) 


8*  Army 


US  Army  Operational  Test 
and  Evaluation  Command 
(OrrEC) 


mi 


USlAnmy  Operational  Test 
and  Evaluation  Command 
(OITEC) 


US  Army  Operational  Test 
anq  Evaluation  Command 
(OPTEC) 


Deputy  for  Systems  Management  (SARD-ZS) 


Deputy  Assistant  Secretary  for  Research  and 
Technology  (SARD-ZT) 


Management  Support;  SACO 


Falls  Church,  VA. 


Radford,  VA;  Pentagon, 
VA;  Ft.  Belvoir,  VA. 


Pentagon,  VA. 


Pentagon,  VA. 


Pentagon,  VA. 


US  Army  Contracting  Command  Korea/EAKC 


HQ,  OPTEC 


OPTEC  Contracting  Activity  (OCA) 


US|  Army  Operational  Test 
and  Evaluation  Command 
(OPTEC) 


Operational  Evaluation  Command  (OEC) 


Evaluation  Analysis  Center  (EAC) 


Seoul,  Korea. 


Alexandria,  VA. 


Ft.  Hood,  TX. 


Alexandria,  VA. 


Aberdeen  Proving 
Ground,  MD. 
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Headquarters  Department  of 
the  Army  (HQDA) 


National  Guard  Bureau 


Military  Traffic 
Management  Command 


Army 


Defense  Supply  Services  Washington  (DSSW)/JDSS- 
W 


PEO/PM  RCAS,  NGB-RCS-RA 


MTAQ 


Washington,  DC;  Ft. 
Belvoir,  VA;  Alexandria, 
VA;  Falls  Church,  VA; 
Arlington-Crysul  City, 
VA;  Pentagon,  VA. 


Newington,  VA. 


Falls  Church,  VA. 


Command 


Assistant  Secretary  of  the 
Navy  (Research, 
Development  and 
Acquisition) 


Navy  International  Program 
Office 


NAVSUP 


NAVSUP 


Naval  Sea  Systems 
Command  (NAVSEA) 


Navy 


Organization/OfTice  Symbol 


ASN(RD&A) 


NIPO 


Fleet  and  Industrial  Supply  Center,  Puget  Sound 


Fleet  and  Industrial  Supply  Center 


TEAMCX 


Locations 


Arlington,  VA. 


Arlington,  VA. 


Bremerton,  WA. 


San  Diego,  CA. 


Arlington,  VA. 


■ 

Marine  Corps 

Command 

Organization/OfTice  Symbol 

Locations 

Marine  Corps  Systems 
Command 

Amphibious  Vehicle  Test  Branch  (AVTB) 

Camp  Pendleton,  CA. 

Marine  Corps  Systems 
Command 

MARCORSYSCOM 

Quantico,  VA;  Warren,  MI; 
Albany,  GA;  Picatinny 
Arsenal,  NJ;  Rock  Island, 
IL. 

Marine  Corps  Systems 
Command 

Marine  Corps  Tactical  Systems  Support  Activity- 
(MCISSA) 

Camp  Pendleton,  CA. 

DoD 

Command 

Organization/Offlce  Symbol 

Locations 

Under  Secretary  of  Defense 
(Acquisition  and 
Technology) 

DSB;  Spec.  Prog.;  DDR&E;  ATSD(NCB); 
DUSD(ES);  DUSD(AR);  DUSD(AT);  DUSD(L); 
DUSD(IA&I);  DUSD(I&CP);  SADBU;  DIR,API; 
DIR,TSE&E;  DIR,S&rS;  DIR.DP;  DIR,  ADMIN 

Pentagon,  VA. 

BHIIng  Cod*  632S-01-C 

F.  Participating  Employees 

In  determining  the  scope  of  the 
demonstration  project,  primary 
consideration  was  given  to  the  number 
and  diversity  of  occupations  within  the 


DoD  acquisition  workforce  and  the 
teams  of  personnel,  more  than  half  of 
which  consist  of  members  of  the 
acquisition  workforce  and  the 
remainder  of  supporting  personnel 
assigned  to  work  directly  with  the 
acquisition  workforce,  as  well  as  the 


need  for  adequate  development  and 
testing  of  the  Contribution-based 
Compensation  and  Appraisal  System 
(CCAS).  Additionally,  current  DoD 
human  resources  management  design 
goals  and  priorities  for  the  entire 
civilian  workforce  were  considered. 
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While  the  intent  of  this  project  is  to 
provide  DoD  activities  with  increased 
control  and  accountability  for  their 
covered  workforce,  the  decision  was 
made  to  restrict  development  efforts 
initially  to  covered  General  Schedule 
(GS)  position^  Employees  covered 
under  the  Performance  Management  and 
Recognition  System  Termination  Act 
(pay  plan  codfe  GM)  are  General 
Schedule  employees  and  are  covered 
under  the  demonstration  project. 

Interns  assigned  to  an  organization 
participating  m  this  demonstration  may 
be  included,  ^  determined  by  their 
organizations  pr  components. 


Employees  in  the  Student  Temporary 
Employment  Program  (summer  hire  and 
stay  in  school),  all  positions  designated 
as  primary  or  secondary  law 
enforcement  officer  (LEO)  positions  (5 
U.S.C.  5541(3)),  and  all  positions  in  the 
Defense  Civilian  Intelligence  Personnel 
System  (DCIPS)  (10  U.S.C.  Chapter  83) 
are  excluded  from  the  demonstration 
project,  even  if  their  organizations  and 
series  are  listed  in  Tables  1  and  2. 
Additionally,  this  demonstration  project 
does  not  cover  those  positions  that  have 
previously  been  identified  for  coverage 
by  a  science  and  technology  reinvention 
laboratory  demonstration  project,  or  the 


permanent  demonstration  project  at  the 
Naval  Command,  Control,  and  Ocean 
Surveillance  Center,  San  Diego,  CA  and 
the  Naval  Air  Warfare  Center,  Weapons 
Division,  China  Lake,  CA. 

The  job  series  included  in  the  project 
are  identified  in  Table  2.  To  determine 
if  your  organization  and  series  are 
included,  locate  your  organization  in 
Table  1  and  then  find  your  job  series  in 
Table  2.  Additional  questions,  if  any, 
regarding  your  specific  position  should 
be  addressed  to  the  OSD  Acquisition 
Workforce  Personnel  Demonstration 
Project  Office. 

BILLING  CODE  6325-01-P 
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TABLE  2  -  SERIES  INCLUDED  IN  THE  DoD  ACQUISITION  WORKFORCE 
PERSONNEL  DEMONSTRATION  PROJECT 


BUSINESS  MANAGEMENT  &  TECHNICAL  MANAGEMENT  PROFESSIONAL 

SERIES  NUMBER 

SERIES  TITLE 

0011 

BOND  SALES  PROMOTION 

0018 

SAFETY  AND  OCCUPATIONAL  HEALTH  MANAGEMENT 

0020 

COMMUNITY  PLANNING  SERIES 

0023 

OUTDOOR  RECREATION  PLANNING 

0025 

PARK  RANGER 

0028 

ENVIRONMENTAL  PROTECTION  SPEQALIST 

0030 

SPORTS  SPECIALIST 

0050 

FUNERAL  DIRECTING 

0062 

CLOTHING  DESIGN 

0072 

FINGERPRINT  IDENTIFICATION 

0080 

SECURITY  ADMINISTRATION 

0095 

FOREIGN  LAW  SPECL\LIST 

0099 

GENERAL  STUDENT  TRAINEE 

0101 

SOCL\L  SCIENCE 

0106 

UNEMPLOYMENT  INSURANCE 

0110 

ECONOMIST 

0130 

FOREIGN  AFFAIRS 

0131 

INTERNATIONAL  RELATIONS  SERIES 

0135 

FOREIGN  AGRICULTURAL  AFFAIRS 

0136 

INTERNATIONAL  COOPERATION 

0140 

MANPOWER  RESEARCH  AND  ANALYSIS 

0142 

MANPOWER  DEVELOPMENT 

0150 

GEOGRAPHY 

0156 

ART  SPECIALIST 

0160 

aVIL  RIGHTS  ANALYSIS 

0170 

HISTORY 

0180 

PSYCHOLOGY 

0184 

SOCIOLOGY 

0185 

SOCL\L  WORK 

0188 

RECREATION  SPECUVLIST 

0190 

GENERAL  ANTHROPOLOGY 

0193 

ARCHEOLOGY 

0199 

SOQAL  SCIENCE  STUDENT 

0201 

PERSONNEL  MANAGEMENT 

0205 

MILITARY  PERSONNEL  MANAGEMENT  SERIES 

0212 

PERSONNEL  STAFFING  SPECL\LIST 

0221 

POSITION  CLASSIFICATION 

0230 

EMPLOYEE  RELATIONS 

0233 

LABOR  RELATIONS 

0235 

EMPLOYEE  DEVELOPMENT 

0241 

MEDIATION 

0243 

APPRENTICESHIP  AND  TRAINING 

0244 

LABOR  MANAGEMENT  RELATIONS  EXAMINING  SERIES 

0246 

CONTRACTOR  INDUSTRIAL  RELATIONS 

0249 

WAGE  AND  HOUR  COMPLIANCE 

0260 

EQUAL  EMPLOYMENT  OPPORTUNITY 

0270 

FEDERAL  RETIREMENT  BENEFITS 

0299 

PERSONNEL  MANAGEMENT  STUDENT  TRAINEE  SERIES 

0301 

MISCELLANEOUS  ADMINISTRATION  AND  PROGRAM 
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0334 

COMPUTER  SPECIALIST 

0340 

PROGRAM  MANAGEMENT 

0341 

ADMINISTRATIVE  OFFICER 

0343 

MANAGEMENT  AND  PROGRAM  ANALYSIS 

0346 

LOGISTICS  MANAGEMENT 

0360 

EQUAL  OPPORTUNITY  COMPLIANCE 

0391 

TELECOMMUNICATIONS 

0399 

ADMINISTRATION  AND  OFFICE  SUPPORT  STUDENT 
TRAINEE 

0401 

GENERAL  BIOLOGICAL  SCIENCE 

0403 

MICROBIOLOGY 

0405 

PHARMACOLOGY 

0406 

AGRICULTURAL  EXTENSION 

0408 

ECOLOGY 

0410 

ZOOLOGY 

0413 

PHYSIOLOGY 

0414 

ENTOMOLOGY 

0415 

TOXICOLOGY 

0430 

BOTANY 

0434 

PLANT  PATHOLOGY 

0435 

PLANT  PHYSIOLOGY 

0436 

PLANT  PROTECTION  AND  QUARANTINE  SERIES 

0437 

HORTICULTURE 

0440 

GENETICS 

0454 

RANGE  CONSERVATION 

0457 

SOIL  CONSERVATION 

C460 

FORESTRY 

0470 

SOIL  SCIENCE 

0471 

AGRONOMY 

0475 

AGRICULTURAL  MANAGEMENT 

0480 

GENERAL  FISH  AND  WILDLIFE  ADMINISTRATION  SERIES 

0482 

nSHERY  BIOLOGY 

0485 

WILDLIFE  REFUGE  MANAGEMENT 

0486 

WILDLIFE  BIOLOGY 

0487 

ANIMAL  SCIENCE 

0493 

HOME  ECONOMICS 

0499 

BIOLOGICAL 

0501 

FINANCIAL  ADMINISTRATION  AND  PROGRAM 

0505 

FINANICL\L  MANAGEMENT 

0510 

ACCOUNTING 

0511 

AUDITING 

0512 

INTERNAL  REVENUE  AGENT 

0560 

BUDGET  ANALYSIS 

0599 

FINANCL\L  M.\NAGEMENT  STUDENT  TRAINEE 

0601 

GENERAL  HEALTH  SCIENCE 

0602 

MEDICAL  OFFICER 

0610 

NURSE 

0630 

DIETICIAN  AND  NUTRITIONIST 

0631 

OCCUPATIONAL  THERAPIST 

0633 

PHYSICAL  THERAPIST 

0635 

CORRECTIVE  THERAPIST 

0637 

MANUAL  ARTS  THERAPIST 

0639 

EDUCATIONAL  THERAPIST 

0660 

PHARMACIST 
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0662 

OPTOMETRIST 

0665 

SPEECH  PATHOLOGY  AND  AUDIOLOGY 

0668 

PODIATRIST 

0671 

HEALTH  SYSTEMS  SPECL\LIST 

0680 

DENTAL  OFFICER 

0690 

INDUSTRL\L  HYGIENE 

0699 

MEDICAL  AND  HEALTH  STUDENT  TRAINEE 

0701 

VETERINARY  MEDICAL  SCIENCE 

0799 

VETERINARY  STUDENT  TRAINEE 

0801 

GENERAL  ENGINEERING 

0803 

SAFETY  ENGINEERING 

0804 

FIRE  PROTECTION  ENGINEERING 

0806 

MATERIALS  ENGINEERING 

0807 

LANDSCAPE  ARCHITECTURE 

0808 

ARCHITECTURE 

0810 

CIVIL  ENGINEERING 

0819 

ENVIRONMENTAL  ENGINEERING 

0830 

MECHANICAL  ENGINEERING 

0840 

NUCLEAR  ENGINEERING 

08S0 

bLEClRlCAL  ENGINEERING 

08S4 

COMPUTER  ENGINEERING 

0855 

ELECTRONICS  ENGINEERING 

0858 

BIOMEDICAL  ENGINEERING 

0861 

AEROSPACE  ENGINEERING 

0871 

NAVAL  ARCHITECTURE 

0880 

MINING  ENGINEERING 

0881 

PETROLEUM  ENGINEERING 

0890 

AGRICULTURAL  ENGINEERING 

0892 

CERAMIC  ENGINEERING 

0893 

CHEMICAL  ENGINEERING 

0894 

WELDING  ENGINEERING 

0896 

INDUSTRIAL  ENGINEER 

0899 

ENGINEERING  AND  ARCHITECTURE  STUDENT  TRAINEE 

0904 

LAW  CLERK 

0905 

GENERAL  ATTORNEY 

0950 

PARALEGAL  SPECIALIST 

0958 

PENSION  LAW  SPECL\LIST 

0965 

LAND  LAW  EXAMINING 

0967 

PASSPORT  AND  VISA  EXAMINING 

0987 

TAX  LAW  SPECLVLIST 

0991 

WORKERS'COMPENSATION  CLAIMS  EXAMINING 

0993 

SOCIAL  INSURANCE  CLAIMS  EXAMINING 

0994 

UNEMPLOYMENT  COMPENSATION  CLAIMS  EXAMINING 

0996 

VETERANS  CLAIMS  EXAMINING 

0999 

STUDENT  TRAINEE 

1001 

GENERAL  ARTS  AND  INFORMATION 

1008 

INTERIOR  DESIGN 

1010 

EXHIBITS  SPECIALIST 

1015 

MUSEUM  CURATOR 

1020 

ILLUSTRATOR 

1035 

PUBLIC  AFFAIRS 

1040 

LANGUAGE  SPECIALIST 

1056 

ART  SPECIALIST 

1060 

PHOTOGRAPHY 
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AUDIOVISUAL  PRODUCTION 

1082 

WRITING  AND  EDITING 

1083 

TECHNICAL  WRITING  AND  EDITING 

1084 

VISUAL  INFORMATION 

1099 

ARTS  STUDENT  TRAINEE 

1101 

GENERAL  BUSINESS  AND  INDUSTRY 

1102 

CONTRACTING 

1103 

INDUSTRIAL  PROPERTY  MANAGEMENT 

1104 

PROPERTY  DISPOSAL 

1130 

PUBLIC  UTILITIES 

1140 

TRADE  SPECIALIST 

- 

1144 

COMMISSARY  STORE  MANAGEMENT 

1145 

AGRICULTURE  PROGRAM  SPECIALIST 

1146 

AGRICULTURAL  MARKETING 

1147 

AGRICULTURAL  MARKETING  REPORTING 

1150 

INDUSTRIAL  SPECL\LIST 

1160 

FINANCIAL  ANALYSIS 

1161 

CROP  INSURANCE  ADMINISTRATION 

1162 

CROP  INSURANCE  UNDERWRITING 

1163 

INSURANCE  EXAMINING 

1165 

LOAN  SPECIALIST 

1169 

INTERNAL  REVENUE 

1170 

REALTY 

1171 

APPRAISING 

- 

1173 

HOUSING  MANAGEMENT 

1176 

BUILDING  MANAGEMENT 

- 

1199 

BUSINESS  AND  INDUSTRY  STUDENT  TRAINEE 

1210 

COPYRIGHT 

1220 

PATENT  ADMINISTRATOR 

1221 

PATENT  ADVISOR 

1222 

PATENT  ATTORNEY 

1223 

PATENT  CLASSIFYING 

1224 

PATENT  EXAMINING 

1226 

DESIGN  PATENT  EXAMINING 

1299 

COPYRIGHT  AND  PATENT  STUDENT  TRAINEE 

_ 

1301 

GENERAL  PHYSICAL  SQENCE 

1306 

HEALTH  PHYSICS 

1310 

PHYSICS 

1313 

GEOPHYSICS 

1315 

HYDROLOGY 

1320 

CHEMISTRY 

1321 

METALURGY 

1330 

ASTRONOMY  AND  SPACE  SCIENCE 

1340 

METEOROLOGY 

1350 

GEOLOGY 

1360 

OCEANOGRAPHY 

• 

1370 

CARTOGRAPHY 

1372 

GEODESY 

1373 

LAND  SURVEYING 

1380 

FOREST  PRODUCTS  TECHNOLOGY 

1382 

FOOD  TECHNOLOGY 

1384 

TEXTILE  TECHNOLOGY 

1386 

PHOTOGRAHIC  TECHNOLOGY 

1397 

DOCUMENT  ANALYSIS 
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1399 

PHYSICAL  SCIENCE  STUDENT  TRAINEE 

1410 

LIBRARIAN 

1412 

TECHNICAL  INFORMATION  SERVICES 

1420 

ARCHIVIST 

1499 

LIBRARY  AND  ARCHIVES  STUDENT  TRAINEE 

1501 

GENERAL  MATHEMATICS  (AFIT  FACULTY  ONLY) 

1510 

ACTUARY 

1515 

OPERATIONS  RESEARCH 

1520 

MATHEMATICS 

1529 

MATHEMATICAL  STATISTICIAN 

1530 

STATISTICL\N 

1540 

CRYPTOGRAPHY 

1541 

CRYPTANALYSIS 

1550 

COMPUTER  SCIENCE 

1599 

MATHEMATICAL  AND  STATISTICAL  STUDENT  TRAINEE 

1601 

GENERAL  FACILITIES  AND  EQUIPMENT 

1630 

CEMETARY  ADMINISTRATION 

1640 

FAQLITY  MANAGEMENT 

1654 

PRINTING  MANAGEMENT 

1670 

EQUIPMENT  SPECL\LIST 

1699 

EQUIPMENT  AND  FACILITIES  MANAGEMENT  STUDENT 
TRAINEE 

1701 

GENERAL  EDUCATION  AND  TRAINING 

1710 

EDUCATION  AND  VOCATIONAL  TRAINING 

1712 

TRAINING  INSTRUCTION 

1715 

VOCATIONAL  REHABILITATION 

1720 

EDUCATION  PROGRAM 

1725 

PUBLIC  HEALTH  EDUCATION 

1730 

EDUCATION  RESEARCH 

1740 

EDUCATION  SERVICES 

1750 

INSTRUCTIONAL  SYSTEMS 

1799 

EDUCATION  STUDENT  TRAINEE 

1801 

GENERAL  INSPECTION,  INVESTIGATION  AND 
COMPLIANCE 

1802 

COMPLIANCE,  INSPECTION  AND  SUPPORT 

1810 

GENERAL  INVESTIGATING 

1816 

IMMIGRATION  INSPECTION 

1822 

MINE  SAFETY  AND  HEALTH 

1825 

AVIATION  SAFETY 

1831 

SECURITIES  COMPLIANCE 

1854 

ALCOHOL,  TOBACCO  AND  FIREARMS  INSPECTION 

1862 

CONSUMER  SAFETY  INSPECTION 

1863 

FOOD  INSPECTION 

1864 

PUBLIC  HEALTH  QUARANTINE  INSPECTION 

1889 

IMPORT  SPECIALIST 

1890 

CUSTOMS  INSPECTION 

1899 

INVESTIGATION  STUDENT  TRAINEE 

1910 

QUALITY  ASSURANCE 

1980 

AGRICULTURAL  COMMODITY 

1999 

COMMODITY  GRADING  QUALITY  INSPECTION  STUDENT 
TRAINEE 

2001 

GENERAL  SUPPLY 

2003 

SUPPLY  PROGRAM  MANAGEMENT 

2010 

INVENTORY  MANAGEMENT 

- 
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2030 

DISTRffiUnON  FACILITIES  AND  STORAGE  MANAGEMENT 

2032 

PACKAGING 

20S0 

SUPPLY  CATALOGING 

2099 

SUPPLY  STUDENT  TRAINEE 

2101 

TRANSPORTATION  SPECL\LIST 

2110 

TRANSPORTATION  INDUSTRY  ANALYSIS 

2121 

RAILROAD  SAFETY 

2123 

MOTOR  CARRIER  SAFETY 

2125 

HIGHWAY  SAFETY 

2130 

TRAFHC  MANAGEMENT 

21S0 

TRANSPORTATION  OPERATIONS 

2151 

DISPATCHING 

2152 

AIR  TRAFFIC  CONTROL 

2161 

MARINE  CARGO 

2181 

AIR  CRAFT  OPERATIONS 

2183 

AIR  NAVIGATION 

2199 

TRANSPORTATION  STUDENT  TRAINEE 

TECHNICAL  MANAGEMENT  SUPPORT 

SERIES  NUMBER 

SERIES  TITLE 

0019 

SAFETY  TECHNICL\N 

0021 

COMMUNITY  PLANNING  TECHNICIAN 

0102 

SOCIAL  SCIENCE  AIDE 

0181 

PSYCHOLOGY  AIDE  AND  TECHNICLAN 

0187 

SOCIAL  SERVICES 

0332 

COMPUTER  OPERATION 

0390 

TELECOMMUNICATIONS  PROCESSING 

0392 

GENERAL  TELECOMMUNICATIONS 

0404 

BIOLOGICAL  SCIENCE  TECHNICLAN 

0421 

PLANT  PROTECTION  TECHNICL\N 

0455 

RANGE  TECHNICIAN 

0458 

SOIL  CONSERVATION  TECHNICIAN 

0459 

IRRIGATION  SYSTEMS  OPERATION 

0462 

FORESTRY  TECHNICIAN 

0526 

TAX  TECHNICIAN 

0592 

TAX  EXAMINING 

0620 

PRACTICAL  NURSE 

0621 

NURSING  ASSISTANT 

0622 

MEDICAL  SUPPLY  AIDE  AND  TECHNICIAN 

0640 

HEALTH  AIDE  AND  TECHNICIAN 

0642 

NUCLEAR  MEDICINE  TECHNICLAN 

0644 

MEDICAL  TECHNOLOGIST 

0645 

MEDICAL  TECHNICIAN 

0646 

PATHOLOGY  TECHNICIAN 

0647 

DIAGNOSTIC  RADIOLOGIC  TECHNOLOGIST 

0648 

THERAPEUTIC  RADIOLOGIC  TECHNOLOGIST 

0649 

MEDICAL  INSTRUMENT  TECHNICIAN 

0661 

PHARMACY  TECHNICIAN 

0664 

RESTORATION  TECHNICIAN 

0672 

PROSTHETIC  REPRESENTATIVE 

0675 

MEDICAL  RECORDS  TECHNICIAN 

0683 

DENTAL  LABORATORY  AIDE  AND  TECHNICIAN 
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0698 

ENVIRONMENTAL  HEALTH  TECHNICIAN 

0802 

ENGINEERING  TECHNICIAN 

0809 

CONSTRUCTION  CONTROL 

0817 

SURVEYING  TECHNICIAN 

0818 

ENGINEERING  DRAFTING 

08S6 

ELECTRONICS  TECHNICIAN 

0873 

SHIP  SURVEYING 

0895 

INDUSTRIAL  ENGINEERING  TECHNICIAN 

0962 

CONTACT  REPRESENTATIVE 

0963 

LEGAL  INSTRUMENTS  EXAMINING 

0990 

GENERAL  CLAIMS  EXAMINING 

0992 

LOSS  AND  DAMAGE  CLAIMS  EXAMINING 

0995 

DEPENDENT  AND  ESTATES  CLAIMS  EXAMINING 

1016 

MUSEUM  SPECIALIST  AND  TECHNICIAN 

1152 

PRODUCTION  CONTROL 

1202 

PATENT  TECHNICIAN 

1211 

COPYRIGHT  TECHNICIAN 

1311 

PHYSICAL  SCIENCE  TECHNICIAN 

1316 

HYDRAULIC  TECHNICIAN 

1341 

METEOROLOGICAL  TECHNICIAN 

1371 

CARTOGRAPHIC  TECHNICIAN 

1374 

GEODETIC  TECHNICL\N 

1411 

LIBRARY  TECHNICIAN 

1421 

ARCHIVES  TECHNICIAN 

1521 

MATHEMATICS  TECHNICIAN 

1531 

STATISTICAL  ASSISTANT 

1658 

LAUNDRY  AND  DRY  CLEANING  PLANT  MANAGEMENT 

1667 

STEWARD 

1702 

EDUCATION  AND  TRAINING  TECHNICIAN 

1895 

CUSTOM  WAREHOUSE  OFFICER 

2005 

SUPPLY  CLERICAL  AND  TECHNICIAN 

2135 

TRANSPORTATION  LOSS  AND  DAMAGE  CLAIMS 

2185 

AIRCREW  TECHNICL\N 

ADMINISTRATIVE  SUPPORT 

SERIES  NUMBER 

SERIES  TITLE 

0029 

ENVIRONMENTAL  PROTECTION  ASSISTANT 

0085 

SECURITY  GUARD 

0086 

SECURITY  CLERICAL  AND  ASSISTANCE 

0105 

SOCIAL  INSURANCE  ADMINISTRATOR 

0107 

HEALTH  INSURANCE  ADMINISTRATOR 

0119 

ECONOMICS  ASSISTANT 

0186 

SOCL\L  SERVICES  AIDE  AND  ASSISTANCE 

0189 

RECREATION  AIDE  AND  ASSISTANCE 

0203 

PERSONNEL  CLEARANCE  AND  ASSISTANCE 

0204 

MILITARY  PERSONNEL  CLERICAL  AND  TECHNICIAN 

0303 

MISCELLANEOUS  CLERK  AND  ASSISTANT 

0304 

INFORMATION  RECEPTIONIST 

0305 

MAIL  AND  FILE 

0309 

CORRESPONDENCE  CLERK 

0312 

CLERK-STENOGRAPHER  AND  REPORTER 

0313 

WORK  UNIT  SUPERVISOR 

0318 

SECRETARY                                                                                    | 

03 1 9                                               CLOSED  MICROPHONE  REPORTER 

\ 
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032 1 


0326 


0335 
034r 


0344 


oJsT 


035 1 


03Sr 
035?" 


036 


0382 


0394 


0503 


052r 
053r 


0546" 


0544 
0545 


0561 


0625 

oesT 


067r 


0681 


0986 


0998 


Tosf 


1105 


1106 


1107 


2091 

IioT 


2131 


in^ 


2134 


2131 


2144 

Iisl 


BIUJNQ  COOE  ms-i  l-C 


CLERK  TYPIST 


OFHCE  AUTOMATION  CLERICAL  AND  ASSISTANCE 


COMPUTER  CLERK  AND  ASSISTANCE 


SUPPORT  SERVICES  ADMINISTRATOR 


MANAGEMENT  AND  PROGRAM  CLERICAL  AND 
ASSISTANCE 


EQUIPMENT  OPERATOR 


PRINTING  CLERICAL 


DATA  TRANSCRIBER 


CODING 


EQUAL  OPPORTUNITY  ASSISTANCE 


TELEPHONE  OPERATING 


COMMUNICATIONS  CLERICAL 


FINANICIAL  CLERICAL  AND  ASSISTANCE 


ACCOUNTING  TECHNICIAN 


CASH  PROCESSING 


VOUCHER  EXAMINING 


CIVILIAN  PAY 


MILITARY  PAY 


BUDGET  CLERICAL  AND  ASSISTANCE 


AUTOPSY  ASSISTANT 


MEDICAL  TECHNICIAN 


MEDICAL  CLERK 


DENTAL  ASSISTANT 


LEGAL  CLERICAL  AND  ASSISTANCE 


CLAIMS  CLERICAL 


EDITORIAL  ASSISTANCE 


PURCHASING 


PROCUREMENT  CLERICAL  AND  ASSISTANCE 


PROPERTY  DISPOSAL  CLERICAL  AND  TECHNICIAN 


SALES  STORE  CLERICAL 


TRANSPORTATION  CLERK  AND  ASSISTANT 


FREIGHT  RATE 


TRAVEL 


SHIPMENT  CLERICAL 


TRANSPORTATION  LOSS  AND  DAMAGE  CLAIMS 
EXAMINING 


CARGO  SCHEDULING 


AIR  TRAFFIC  ASSISTANCE 


Qualifying  positions  in  other  job  series,  located  in  participating  organizations,  may  be  phased  in  during  the  course 
of  the  project,  up  to  the  statutory  maximum.  However,  prior  OSD  and  OPM  approval  will  be  required. 

Current  demographics  and  union  representation  for  the  positions  covered  by  this  demonstration  project  are  shown 
in  Table  3. 
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Table  3 — ^DoD  Acquisition  Workforce  Demographics  and  Union  Representation 


CAREER  PATHS 

Business  Management  & 
Technical  Management  Professional 

Technical  Management  Support 

Administrative  Support 

• 

GS-13  AND  ABOVE 
GS-12  AND  BELOW 

OCCUPATIONAL  FAMILIES 

PERCENTAGE  OF  VETERANS 

UNION  AFFILIATION 
AFGE 
NFFE 
NAGE 

DoD  COMPONENT 
AIR  FORCE 
ARMY 
NAVY 

MARINE  CORPS 
OSD 


TOTAL 


9.585 

1,430 
3,751 

5,886 
8,880 

22 

24.7% 


4.804 
130 
227 


9,859 

1.754 

2,081 

715 

357 

14,766 


MLUNQ  COOE  632S-01-C 

Of  the  14,766  personnel  assigned  to 
this  project,  5,161  are  represented  by 
labor  unions.  Union  representatives 
have  been  separately  notified  about  the 
project  and  participated  in  its 
development.  DoD  is  proceeding  to 
fulfill  its  obligation  to  consult  or 
negotiate  with  the  unions,  as 
appropriate,  in  accordance  with  5  U.S.C. 
4703(0. 

G.  Project  Design 

In  September  1996,  a  Process  Action 
Team  (PAT)  was  formed  by  the 
Secretary  of  Defense  in  response  to 
Section  4308  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Pub.L.  104-106;  10  U.S.C.  1701  note). 
The  PAT  was  chartered  to  take  full 
opportunity  of  this  legislation  and  to 
develop  solutions  for  many  DoD 


acquisition  workforce  j>ersonnel  issues. 
The  team  included  managers  from  each 
of  the  Military  Services  and  DoD 
CompcHients,  as  well  as  subject-matter 
experts  from  civilian  personnel  and 
manpower.  This  team  developed  13 
initiatives  that  together  represent 
sweeping  changes  to  the  entire  spectrum 
of  human  resources  management  for  the 
DoD  acquisition  workforce.  Several 
initiatives  were  designed  to  assist  DoD 
acquisition  activities  in  hiring  and 
placing  the  best  people  to  fulfill  mission 
requirements.  Others  focused  on 
developing,  motivating,  and  equitably 
compensating  employees  based  on  their 
contribution  to  the  mission.  Initiatives 
to  manage  workforce  realignment 
effectively  and  maintain  organizational 
excellence  were  also  developed.  These 


initiatives  were  endorsed  and  accepted 
in  total  by  the  acquisition  leadership. 

After  thorough  study,  the  original  13 
initiatives  were  refined.  Those 
appearing  herein  constitute  the 
demonstration  project  for  purposes  of  5 
U.S.C.  4703.  The  remainder  is  subject  to 
policies  established  by  DoD;  waivers 
were  approved  at  that  level. 

m.  Personnel  System  Changes 

A.  Hiring  and  Appointment  Authorities 
1.  Simplified,  Accelerated  Hiring 

The  complexity  of  the  current  system 
and  various  hiring  restrictions  create 
delays;  hamper  management's  ability  to 
hire,  develop,  realign,  and  retain  a 
quality  workforce  that  is  reflective  of 
our  nation's  diversity;  and  inhibit  a 
quick  response  to  econo.nic  and 
population  changes.  Line  managers  find 
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the  complexity  limiting  as  they  attempt 
to  accomplish  timely  recruitment  of 
needed  skills.  To  compete  with  the 
private  sector  ipt  the  best  talent 
available  and  be  able  to  make 
expeditious  job  offers,  managers  need  a 
process  that  is  streamlined,  easy  to 
administer,  an^  allows  for  timely  job 
offers.  In  order  to  create  a  human 
resources  management  system  that 
facilitates  mission  execution  and 
organization  e;(cellence,  this 
demonstration  })roject  will  respond  to 
today's  dynamic  environment  of 
downsizing,  restructuring,  and 
installation  closures  by  obtaining, 
developing,  utilizing,  incentivizing,  and 
retaining  high-performing  employees. 
The  project  will  provide  a  flexible 
system  that  can  reduce,  restructure,  or 
renew  the  workforce  quickly  to  meet 
diverse  mission  needs,  respond  to 
workload  exigencies,  and  contribute  to 
quality  products,  people,  and 
workplaces. 

Specifically,  this  part  of  the 
demonstration  project  will  provide 
simplified,  accelerated  hiring  that 
allows  participating  organizations  more 
rapidly  to  appaknt  individuals  to 
positions.  Apptopriate  recruitment 
methods  and  sources  will  include  those 
that  are  likely  to  yield  quality 
candidates  witll  the  knowledge,  skills, 
and  abilities  necessary  to  perform  the 
duties  of  the  position. 

(a)  Delegated  Examining  Process.  This 
demonstration  project  establishes  a 
streamlined  examining  process.  This 
process  may  be  used  to  fill  positions 
covered  by  this  demonstration  project, 
with  the  following  exceptions:  positions 
in  the  Senior  Executive  Service  or  the 
Executive  Assignment  System;  Senior 
Level  (ST/SL)  positions;  Administrative 
Law  Judge  positions;  and  positions 
subject  to  any  eycamining  process 
covered  by  court  order. 

An  applicant's  l)asic  eligibility  will  be 
determined  using  OPM's  Operating 
Manual  "Qualifications  Standards  for 
General  Schedule  Positions"  and 
DAWIA  requlrelnents  as  needed. 
Minimum  eligil^ility  requirements  will 
be  those  at  the  lowest  equivalent  GS 
grade  of  the  appropriate  broadband 
level.  Selective  placement  factors  may 
be  established  iii  accordance  with 
OPM's  Operating  Manual 
"Qualifications  Standards  for  General 
Schedule  Positions"  when  judged  to  be 
critical  to  successful  job  performance. 
These  factors  will  be  communicated  to 
applicants  and  tnust  be  met  for  basic 
eligibility. 

Candidates  who  meet  the  basic 
"minimum"  qufthfications  will  be 
further  evaluated  tiased  on  knowledge, 
skills,  and  abiUties  which  are  directly 


Unked  to  the  positions(s]  to  be  filled. 
Based  on  this  assessment,  candidates 
will  receive  numerical  scores  of  70,  80, 
or  90.  No  intermediate  scores  will  be 
granted  except  for  those  eligibles  who 
are  entitled  to  veterans'  preference. 
Preference  eligibles  meeting  basic 
(minimum)  qualifications  will  receive 
an  additional  five  or  ten  points 
(depending  on  their  preference 
eligibility],  added  to  the  minimum 
scores  identified  above.  Candidates  will 
be  placed  in  one  of  the  quality  groups 
based  on  their  numerical  score, 
including  any  veterans'  preference 
points:  Basically  Qualified  (score  of  70 
to  79);  Highly  Qualified  (score  of  80  to 
89);  or  Superior  (score  of  90  and  above). 
The  names  of  preference  eligibles  will 
be  entered  ahead  of  others  having  the 
same  nimierical  score. 

For  scientific/engineering  and 
professional  positions  at  the  basic  rate 
of  pay  equivalent  to  GS-9  and  above, 
candidates  will  be  referred  by  quality 
groups  in  the  order  of  the  numerical 
ratings,  including  any  veterans' 
preference  points.  For  all  other 
positions,  (i.e.,  other  than  scientific/ 
engineering  and  professional  positions 
at  the  equivalent  of  GS-9  and  above), 
preference  eligibles  with  a  compensable 
service-connected  disability  of  ten 
percent  or  more  who  meet  basic 
(minimum)  eligibility  will  be  listed  at 
the  top  of  the  highest  group  certified. 

Selecting  officials  should  be  provided 
with  a  reasonable  nimiber  of  qualified 
candidates  from  which  to  choose.  All 
candidates  in  the  highest  group  will  be 
certified.  If  there  is  an  insufficient 
number  of  candidates  in  the  highest 
group,  candidates  in  the  next  lower 
group  may  then  be  certified;  should  this 
process  not  yield  a  sufficient  number, 
groups  will  be  certified  sequentially 
until  a  selection  is  made  or  the  qualified 
pool  is  exhausted.  When  two  or  more 
groups  are  certified,  candidates  will  be 
identified  by  quaUty  group  (i.e.. 
Superior,  Highly  Qualified,  Basically 
Qualified)  in  the  order  of  their 
numerical  scores.  Passing  over  any 
preference  eligible(s)  to  select  a 
nonpreference  eligible  requires  approval 
under  current  pass-over  or  objection 
procedures. 

(b)  Scholastic  Achievement 
Appointment.  This  demonstration 
project  establishes  a  Scholastic 
Achievement  Appointment  that 
provides  the  authority  to  appoint 
candidates  with  degrees  to  positions 
with  positive  education  requirements. 
Candidates  may  be  appointed  under  this 
procedure  if:  (1)  they  meet  the 
minimum  standards  for  the  positions  as 
published  in  OPM's  Operating  Manual 
"Qualification  Standards  for  G^ieral 


Schedule  Positions,"  plus  any  selective 
factors  stated  in  the  vacancy 
announcement;  (2)  the  occupation  has  a 
positive  education  requirement;  (3)  the 
candidate  has  a  cumulative  grade  point 
average  (GPA)  of  3.5  or  better  (on  a  4.0 
scale)  in  those  courses  in  those  fields  of 
study  that  are  specified  in  the 
Qualification  Standards  for  the 
occupational  series  and  an  overall 
undergraduate  GPA  of  at  least  3.0  on  a 
4.0  scale;  and  (4)  the  appointment  is 
into  a  position  at  a  pay  level  lower  than 
the  top  step  of  GS-7.  Appointments  may 
also  be  made  at  the  equivalent  of  GS- 
9  through  GS-11  on  the  basis  of 
graduate  education  and  experience,  but 
with  the  requirement  of  a  GPA  of  at 
least  3.7  on  a  scale  of  4.0  for  graduate 
courses  in  the  field  of  study  required  for 
the  occupation.  Veterans'  preference 
procedures  will  apply  when  selecting 
candidates  under  this  authority. 
Preference  eligibles  who  meet  the  above 
criteria  will  be  considered  ahead  of 
nonpreference  eligibles.  Passing  over 
any  preference  eligible(s)  to  select  a 
nonpreference  eligible  requires  OPM 
approval  under  current  objection 
procedures.  This  authority  allows  for 
competitive  appointment  to  positions  at 
the  broadband  level  II. 

2.  Appointment  Authority 

The  DoD  acquisition  environment  is 
seriously  affected  by  variable  workload 
and  mission  changes  that  require 
flexibility  not  only  in  workforce 
numbers  but  required  slulls  and 
knowledge.  The  current  personnel 
system  is  imable  to  adapt  the  workforce 
rapidly  to  these  changes.  This 
demonstration  project  provides  a 
method  to  expand  and  contract  the 
workforce  as  needed.  Under  this 
demonstration  project  there  are  three 
appointment  options:  permanent, 
temporary  limited,  and  modified  term 
appointments.  The  permanent  option  is 
the  existing  career  and  career- 
conditional  appointments.  The 
temporary  limited  option  is  the  existing 
temporary-authority-not-to-exceed-one- 
year  appointment.  The  modified  term 
option  is  a  new  appointment  authority 
that  is  based  on  the  existing  term 
appointment,  but  may  extend  up  to  five 
years  with  a  one-year  locally  approved 
extension.  Benefits  and  appeal  rights  are 
the  same  as  those  currently  afforded 
term  employees. 

Agencies  may  make  a  modified  term 
appointment  for  a  period  that  is 
expected  to  last  longer  than  one  year, 
but  not  to  exceed  five  years  with  an 
option  for  one  additional  year,  when  the 
need  for  an  employee's  service  is  not 
permanent. 
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Reasons  for  making  a  modiBed  term 
appointment  include,  but  are  not 
limited  to,  carrying  out  special  project 
work;  staffing  new  or  existing  programs 
of  limited  duration;  filling  a  position  in 
activities  undergoing  review  for 
reduction  or  closure;  and  replacing 
permanent  employees  who  have  been 
temporarily  assigned  to  another 
position,  are  on  extended  leave,  or  have 
entered  military  service. 

Selections  for  modified  term 
appointments  will  be  made  under 
competitive  examining  processes.  An 
agency  may  make  a  modified  term 
appointment  from  the  appropriate 
register  or  if  the  selectee  is: 

(a)  A  person  with  eligibility  for 
reinstatement; 

(b)  Any  veteran  who  meets  the 
qualifications  for  a  veterans 
readjustment  appointment; 

(c)  A  person  eligible  for  career  or 
career-conditional  employment  under 
§§  315.601  through  315.610  inclusive,  or 
under  §315.703; 

(d)  A  former  term  employee  of  the 
agency  who  left  prior  to  the  expiration 
of  his/her  appointment.  Reappointment 
must  be  to  a  position  covered  by  the 
same  term  authority  imder  which  the 
individual  previously  served,  and 
service  under  such  reappointment  may 
not  exceed  the  expiration  date  of  the 
original  term  appointment; 

(e)  A  disabled  veteran  who  has  been 
retired  from  active  military  service  with 
a  disability  rating  of  30  percent  or  more, 
or  has  been  rated  by  the  Department  of 
Veterans  Affairs  within  the  preceding 
year  as  having  a  compensable,  service- 
connected  disability  of  30  percent  or 
more; 

(f)  A  person  eligible  for  acquisition  of 
competitive  status  for  career 
appointment  under  5  U.S.C.  3304(c). 
(However,  a  term  employee  does  not 
acquire  a  competitive  status  on  the  basis 
of  Uiis  term  appointment,  nor  does  this 
term  appointment  extend  or  terminate 
the  employee's  eligibiUty  under  5  U.S.C. 
3304(c)); 

(g)  A  temporary  employee  who  is 
within  reach  for  term  appointment  to 
the  same  position  from  an  appropriate 
register  at  the  time  of  his/her  temporary 
appointment,  or  during  subsequent 
service  in  the  position,  provided  that 
the  register  was  being  used  for  term 
appointments  at  the  time  the  employee 
was  reached  and  he/she  has  been 
continuously  employed  in  the  position 
since  being  reached;  or 

(h)  A  person  eUgible  under  OPM 
interchange  agreements. 

An  agency  may  place  a  modified  term 
employee  in  any  other  modified  term 
position  provided  the  employee  meets 
the  qualifying  requirements  of  that 


position.  However,  such  reassignment 
will  not  serve  to  extend  the 
appointment  beyond  the  original  term 
appointment  time  period.  The 
qualifications  of  modified  term 
employees  will  be  determined  according 
to  OPM's  Operating  Manual 
"Qualifications  Standards  for  General 
Schedule  Positions"  and  applicable 
DAWIA  requirements. 

Employees  hired  under  the  modified 
term  appointment  authority  are  in  a 
temporary  status  but  may  be  eligible  for 
conversion  to  career-conditional 
appointments.  To  be  converted,  the 
employee  must  (1)  have  been  selected 
for  the  term  position  imder  competitive 
procedures,  with  the  announcement 
specifically  stating  that  the  individual(s) 
selected  for  the  term  positions(s)  may  be 
eligible  for  conversion  to  career- 
conditional  appointment  at  a  later  date; 
(2)  have  served  two  years  of  continuous 
service  in  the  term  position;  and  (3)  be 
selected  under  merit  promotion 
procedures  for  the  permanent  position. 

Service  under  a  modified  term 
appointment  immediately  prior  to  a 
permanent  appointment  shall  count 
toward  the  probationary  period 
requirements,  provided  contribution  is 
adequate  and  the  permanent  position  is 
in  the  same  career  path  as  the  modified 
term  appointment. 

3.  Voluntary  Emeritus  Program 

Under  the  demonstration  project, 
Commanders/Directors  have  the 
authority  to  offer  retired  or  separated 
individuals  voluntary  assignments  in 
their  activities  and  to  accept  the 
gratuitous  services  of  those  individuals. 
Voluntary  Emeritus  Program 
assignments  are  not  considered 
employment  by  the  Federal  Government 
(except  as  indicated  below).  Thus,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buy-outs  or  severance 
payments  based  on  earher  separation 
from  Federal  Service.  This  program  may 
not  be  used  to  replace  or  substitute  for 
work  performed  by  civihan  employees 
occupying  regular  positions  required  to 
perform  the  mission  of  the  command. 

The  Volimtary  Emeritus  Program  will 
ensure  continued  quality  acquisition  by 
allowing  higher  paid  employees  to 
accept  retirement  incentives  with  the 
opportunity  to  retain  a  presence  in  the 
acquisition  community.  The  program 
will  be  beneficial  during  manpower 
reductions  as  program  managers, 
engineers,  and  other  skilled  acquisition 
professionals  accept  retirement  and 
return  to  provide  a  continuing  source  of 
corporate  knowledge  and  valuable  on- 
the-job  training  or  mentoring  to  less 
experienced  employees. 


To  be  accepted  into  the  Voluntary 
Emeritus  Program,  a  volunteer  must  be 
recommended  to  the  decision-making 
authority  by  one  or  more  acquisition 
managers.  No  one  who  applies  is 
entitled  to  an  emeritus  position.  The 
decision-making  authority  must 
document  the  decision  process  for  each 
applicant  (whether  accepted  or  rejected) 
and  retain  the  documentation 
throughout  the  assignment. 
Documentation  of  rejections  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  Federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while  the 
volunteer  is  serving  in  emeritus  status. 
Retired  or  separated  Federal  employees 
may  accept  an  emeritus  position 
without  a  "break  in  service"  or 
mandatory  waiting  period. 

Voluntary  Emeritus  Program 
volunteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
Government  but  may  participate  on  any 
contract  if  no  conflict  of  interest  exists. 
The  volunteer  may  be  required  to 
submit  a  financial  disclosure  form 
annually  and  will  not  be  permitted  to 
participate  on  any  contracts  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 
selection  members  will  apply  to 
volunteers. 

An  agreement  will  be  established 
among  the  volunteer,  the  decision- 
making authority,  and  the  Civilian 
Personnel/Human  Resources  Office.  The 
agreement  must  be  finalized  before  the 
assumption  of  duties  and  shall  include: 

(a)  a  statement  that  the  service 
provided  is  gratuitous,  does  not 
constitute  an  appointment  in  the  Civil 
Service,  is  without  compensation  or 
other  benefits  except  as  provided  for  in 
the  agreement  itself,  and  that,  except  as 
provided  in  the  agreement  regarding 
work-related  injury  compensation,  any 
and  all  claims  against  the  Government 
because  of  the  service  are  waived  by  the 
volimteer; 

(b)  a  statement  that  the  volunteer  will 
be  considered  a  Federal  employee  for 
the  purposes  of: 

(i)  Subchapter  I  of  Chapter  81  of  title 
5,  U.S.C.  (using  the  formula  established 
in  10  U.S.C.  §§  1588  for  determination 
of  compensation)  (work-related  injury 
compensation); 

(ii)  Chapter  171  of  title  28,  U.S.C.  (tort 
claims  procedure); 

(iii)  Section  552a  of  title  5,  U.S.C. 
(records  maintained  on  individuals); 
and 

(iv)  Chapter  11  of  tirie  18.  U.S.C. 
(conflicts  of  interest). 

(c)  the  volunteer's  work  schedule; 
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agr^ment  (defined  by 
or  time  defined  by 
or  years); 
ided  by  the  activity 
dministrative,  office  space, 


prsvi 


(d)  length  of 
length  of  projec 
weeks,  months, 

(e)  support 
(travel,  a 
supplies,  etc.); 

(f)  a  one-page 
experience; 

(g)  a  statemen : 
additional  time 
volunteer's  serv  ce 


statement  of  duties  and 


specifying  that  no 
^rill  be  added  to  a 
credit  for  such 


retii«ment, 


resul 


severance  pay, 
It  of  being  a  member 
Emeritus  Program; 
allowing  either  party 
agreement  with  ten  days' 
and 


purposes  as 
and  leave  as  a 
of  the  Voluntary 

(h)  a  provision 
to  void  the 
written  notice 

(i)  the  level  of|security  access 
required. 

4.  Extended  Pro  >ationary  Period 


ami 


tin  16 
contri  jution 


For  employees 
Management 
Management 
the  current  one- 
period  does  not 
managers  the 
assess  the 
new  hires  in  the 
environment.  O 
required  to  attend 
and/or  educatioi  lal 
from  their  normal 
the  review  of 
of  extending  the 
management  to 
contribution  anc 
so  assigned  is 
current  one-year 
will  afford 
over  the  quality 
to  meet  mission 
sufficient 
contribution 


care«  r 


hired 


acquisition 
All  newly 
conditional  emp 
Management  anc 
Management  Prqfessional 
may  be  subject  t 


in  the  Business 
Technical 
Pre  Sessional  career  path, 
^ear  probationary 
ilways  provide 
needed  to  properly 
and  conduct  of 
acquisition 
en  new  hires  are 
extensive  training 
assignments  away 
work  site  and  outside 
supervisors.  A  means 
opportunity  for 
1  eview  and  evaluate  the 
potential  of  new  hires 
n^ded.  Expansion  of  the 
probationary  period 
better  control 
)f  employees  required 
needs  and  provide 
to  evaluate 
the  beginning  of  an 


"thfir 


mana  jement 


opportunity 


dui  ing 


permanent  career- 
oyees  in  the  Business 
Technical 

career  path 
an  extension  of  their 


probationary  period  equal  to  the  length 
of  any  educational/training  assignment 
that  places  the  employee  outside  normal 
supervisory  review.  The  extended 
probationary  period  applies  to  non- 
status hires,  i.e.,  new  hires  or  those  who 
do  not  have  reemployment  or 
reinstatement  eligibility.  An  employee 
appointed  prior  to  the  implementation 
date  of  the  demonstration  project  will 
not  be  affected.  Aside  ft'om  extending 
the  probationary  period,  all  other 
features  of  the  current  probationary 
period  are  retained. 

Probationary  employees  will  be 
terminated  when  they  fail  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  adequate 
contribution  for  continued  employment. 
When  a  supervisor  decides  to  terminate 
an  employee  serving  a  probationary 
period  because  his/her  work 
contribution  or  conduct  during  that 
period  fails  to  demonstrate  fitness  or 
qualifications  for  continued 
employment,  the  supervisor  shall 
terminate  the  employee's  services  by 
written  notification  of  the  reasons  for 
separation  and  the  effective  date  of  the 
action.  The  information  in  the  notice  as 
to  why  the  employee  is  being 
terminated  shall,  as  a  minimum,  consist 
of  the  supervisor's  conclusions  as  to  the 
inadequacies  of  the  employee's 
contribution  or  conduct. 

Service  under  a  modified  term 
appointment,  with  no  break  in  service 
before  a  permanent  appointment  made 
under  this  demonstration  project,  shall 
count  toward  the  probationary  period 
requirements,  provided  that  the 
contribution  is  adequate  and  the 
permanent  position  is  in  the  same  career 
path  as  the  modified  term  appointment. 

B.  Broadbanding 

1 .  Broadband  Levels 

The  broadbanding  system  will  replace 
the  current  General  Schedule  (GS) 
structure.  Ciurently,  the  15  grades  of  the 


General  Schedule  are  used  to  classify 
positions  and,  therefore,  to  set  pay.  "The 
General  Schedule  covers  all  white-collar 
work — administrative,  technical, 
clerical,  and  professional.  The  system 
will  cover  only  those  positions 
designated  by  the  Defense  Acquisition 
Workforce  Improvement  Act  (DAWIA) 
in  the  Department  of  Defense 
Acquisition  workforce  and  those 
positions  that  support  the  acquisition 
workforce. 

Occupations  with  similar 
characteristics  will  be  grouped  together 
into  three  career  paths  with  broadband 
levels  designed  to  facilitate  pay 
progression  and  to  allow  for  more 
competitive  recruitment  of  quality 
candidates  at  differing  rates.  Career 
paths  are  designated  by  NH,  NJ,  or  NK; 
see  chart  below.  Competitive 
promotions  will  be  less  frequent,  and 
movement  through  the  broadband  levels 
will  be  a  more  seamless  process  than 
under  current  procedures.  Like  the 
broadband  systems  used  at  the 
Department  of  the  Navy  (China  Lake) 
and  the  National  Institute  of  Standards 
and  Technology  (NIST)  permanent 
demonstration  projects,  advancement 
within  the  system  is  contingent  on 
merit. 

There  wrill  be  four  broadband  levels  in 
the  demonstration  project,  labeled  I,  II, 
III,  and  IV.  Levels  I  through  IV  will 
include  the  current  grades  of  GS-01 
through  GS-15.  These  are  the  grades  in 
which  the  DoD  acquisition  workforce 
employees  are  currently  found. 
Comparison  to  the  GS  grades  was  used 
in  setting  the  upper  and  lower  dollar 
limits  of  the  broadband  levels;  however, 
once  the  employees  are  moved  into  the 
demonstration  project,  GS  grades  will 
no  longer  apply. 

The  three  career  paths  and  their 
associated  broadband  levels  are  as 
follows: 

BILLING  CODE  632S-01-P 
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Business  Management  and  Technical  Management  Professional  (NH) 


I 

II 

III 

IV 

(GSI-4)  (OS  5-11) 

Technical  Management  Support  (NJ) 


(GS  12-13)    (GSI4-IS) 


I 

II 

III 

IV 

(GS  1-4) 


(GS  5-8) 


(GS9-11) 


(GS  12-13) 


Administrative  Support  (NK) 


I 

II 

III 

(GS  1-4) 


(GS5-7)       (GS8-10) 


BILLING  CODE  S32S-01-C 

Cienerally,  employees  will  be 
converted  into  the  broadband  level  that 
includes  their  permanent  GS  grade  of 
record.  Each  employee  is  assured  an 
initial  place  in  the  system  w^ithout  loss 
of  pay.  As  the  rates  of  the  Cieneral 
Schedule  are  increased  due  to  (General 
Schedule  pay  increases,  the  minimum 
and  maximum  rates  of  the  broadband 
levels  will  also  move  up.  Individual 
employees  receive  pay  increases  based 
on  their  appraisals  under  the 
Contribution-based  Compensation  and 
Appraisal  System  (CCAS).  Since  pay 
progression  through  the  levels  depends 
on  contribution,  there  will  be  no 
scheduled  within-grade  increases 
(WGIs)  or  scheduled  (General  Schedule 
increases  for  employees  once  the 
broadbanding  system  is  in  place. 
Special  salary  rates  will  no  longer  be 
applicable  to  demonstration  project 
employees.  Employees  will  be  eligible 
for  the  locality  pay  of  their  geographical 
area  (see  section  V,  paragraph  A, 
"Conversion  to  the  Demonstration 
Project")  with  the  exception  of  those 
employees  stationed  at  an  overseas 
location. 

Newly  hired  personnel  entering  the 
system  will  be  employed  at  a  level 
consistent  with  the  expected  basic 
qualifications  for  the  level,  as 
determined  by  rating  against 
qualifications  standards.  The  hiring 
official  will  determine  the  starting 
salary  based  upon  available  labor 
market  considerations  relative  to  special 
quaUfications  requirements,  scarcity  of 
qualified  applicants,  programmatic 
urgency,  and  education/experience  of 
the  new  candidates. 


The  use  of  broadbanding  provides  a 
stronger  link  between  pay  and 
contribution  to  the  mission  of  the 
organization.  It  is  simpler,  less  time 
consuming,  and  less  costly  to  maintain. 
In  addition,  such  a  system  is  more  easily 
understood  by  managers  and  employees, 
is  easily  delegated  to  managers, 
coincides  with  recognized  career  paths, 
and  complements  the  other  personnel 
management  aspects  of  the 
demonstration  project. 

2.  Simplified  Assignment  Process 

Today's  environment  of  downsizing 
and  workforce  transition  mandates  that 
the  organization  have  maximum 
flexibility  to  assign  individuals. 
Broadbanding  enables  the  organization 
to  have  the  maximum  flexibility  to 
assign  an  employee  within  broad 
descriptions,  consistent  with  the  needs 
of  the  organization  and  the  individual's 
qualifications.  Assignments  may  be 
accomplished  as  realignments  and  do 
not  constitute  a  position  change.  For 
instance,  a  technical  expert  can  be 
assigned  to  any  project,  task,  or  function 
requiring  similar  technical  expertise. 
Likewise,  a  manager  could  be  assigned 
to  manage  any  similar  function  or 
organization  consistent  with  that 
individual's  qualifications.  This 
flexibility  allows  broader  latitude  in 
assignments  and  further  streamlines  the 
administrative  process  and  system. 

C.  Classification 

1.  Occupational  Series 

The  present  (General  Schedule 
classification  system  has  434 
occupational  series  that  are  divided  into 
22  occupational  groups.  The  acquisition 
personnel  demonstration  project 


currently  covers  numerous  series  in  the 
22  occupational  groups,  and  these 
occupational  series  will  be  maintained 
throughout  the  demonstration  project. 

2.  Classification  Standards 

The  present  system  of  OPM 
classification  standards  will  be  used  for 
identification  of  proper  series  and 
occupational  titles  of  positions  within 
the  demonstration  project.  References  in 
the  position  classification  standards  to 
grade  criteria  will  not  be  used  as  part  of 
the  demonstration  project.  Rather,  the 
CCAS  broadband  level  descriptors,  as 
aligned  in  the  three  career  paths,  will  be 
used  for  the  purpose  of  broadband  level 
determination.  These  descriptors  are 
derived  from  the  OPM  Primary 
Classification  Standard.  Under  the 
demonstration  project,  each  broadband 
level  is  represented  by  a  set  of 
descriptors.  This  eliminates  the  need  for 
the  use  of  grading  criteria  in  OPM 
classification  standards.  The  broadband 
level  descriptors  can  be  found  in  section 
D. 

3.  Classification  Authority 

Under  the  demonstration, 
commanders  (or  equivalent)  will  have 
delegated  classification  authority  and 
may  re-delegate  this  authority  to 
subordinate  management  levels.  Re- 
delegated  classification  approval  must 
be  exercised  at  least  one  management 
level  above  the  first-line  supervisor  of 
the  position  under  review,  except  in  the 
case  of  those  employees  reporting 
directly  to  the  commander  or 
equivalent.  First-line  supervisors  will 
provide  classification  recommendations. 
Personnel  specialists  will  provide  on- 
going consultation  and  guidance  to 
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managers  and 
the  classiflcati 


<  upervisors  throughout 
ipn  process. 


4.  Position  Requirements  Document 

Under  the  demonstration  project's 
classification  system,  a  new  position 
requirements  document  (PRD)  will 
replace  the  cur  ent  agency-developed 
position  description  form.  The  PRD  will 
combine  the  position  information, 
staffing  requirefnents,  and  contribution 
expectations  into  a  single  document. 
The  new  PRD  will  include  a  description 
of  job-specific  information,  reference  the 
CCAS  broadbaiid  level  descriptors  for 
the  assigned  brbadband  level,  and 
provide  other  information  pertinent  to 
the  job.  Supervisors  may  use  a 
computer-assisjed  process  to  produce 
the  PRD.  The  objectives  in  developing 
the  new  PRD  aije  to:  (a)  simplify  the 
descriptions  anki  the  preparation 
process  through  automation;  (b)  provide 
more  flexibility  in  work  assignments; 
and  (c)  provide!  a  more  useful  tool  for 
other  functions|  of  personnel 
management,  e^.,  recruitment, 
assessment  of  contribution,  employee 
development,  ahd  reduction  in  force. 

5.  Fair  Labor  St^dards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  or  non-exemption 
determinations iwill  be  made  consistent 
with  criteria  foind  in  5  CFR  (Code  of 
Federal  Regulations)  Part  551. 

All  employeeis  are  covered  by  the 
FLSA  unless  thfey  meet  criteria  for 
exemption.  Positions  will  be  evaluated 
as  needed  by  cc  mparing  the  duties  and 
responsibilities  assigned,  the  broadband 
level  descriptoris  for  each  broadband 
level,  and  the  5 
criteria. 


occupational  si 
level  of  his  or  I 
time.  An  empl 
the  areas  of  co 
the  immediate 
verbally  or  in 
not  satisfied  wi 


CFR  part  551  FLSA 


6  Classificatior  Appeals 

An  employee  may  appeal  the 

ies,  title,  or  broadband 
r  own  position  at  any 
ee  must  formally  raise 
em  to  supervisors  in 
hain  of  command,  either 
ting.  If  an  employee  is 
the  supervisory 
response,  he  or  ishe  may  then  appeal  to 
the  DoD  appellate  level.  If  an  employee 
is  not  satisfied  with  the  DoD  response, 
he  or  she  may  appeal  to  the  Office  of 
Personnel  Management  only  after  DoD 
has  rendered  a  decision  under  the 
provisions  of  thp  demonstration  project. 


Appellate  decisions  from  0PM  are  final 
and  binding  on  all  administrative, 
certifying,  payroll,  disbursing,  and 
accounting  officials  of  the  Government. 
Time  periods  for  case  processing  under 
5  CFR  511.605  apply. 

An  employee  may  not  appeal  the 
accuracy  of  the  position  requirements 
document,  the  demonstration  project 
classification  criteria,  or  the  pay-setting 
criteria;  the  propriety  of  a  salary 
schedule;  or  matters  grievable  under  an 
administrative  or  negotiated  grievance 
procedure  or  an  alternative  dispute 
resolution  procedure. 

The  evaluation  of  classification 
appeals  under  this  demonstration 
project  is  based  upon  the  demonstration 
project  classification  criteria.  Case  files 
will  be  forwarded  for  adjudication 
through  the  civilian  personnel/human 
resources  office  providing  personnel 
service  and  will  include  copies  of 
appropriate  demonstration  project 
criteria. 

D.  Contribution-Based  Compensation 
and  Appraisal  System 

1.  Overview 

The  purpose  of  the  Contribution- 
based  Compensation  and  Appraisal 
System  (CCAS)  is  to  provide  an 
equitable  and  fiexible  method  for 
appraising  and  compensating  the  DoD 
acquisition  workforce.  It  is  central  to  the 
objectives  of  the  Defense  Acquisition 
Workforce  Improvement  Act  (DAWIA) 
and  the  National  Performance  Review, 
and  will  correlate  individual 
compensation  to  organizational  mission 
contribution.  CCAS  allows  for  more 
employee  involvement  in  the 
performance  appraisal  process, 
increases  communication  between 
supervisors  and  employees,  promotes  a 
clear  accountability  of  contribution  by 
each  employee,  facilitates  employee 
progression  tied  to  organizational 
contribution,  and  provides  an 
understandable  basis  for  salary  changes. 
Most  of  the  funds  previously  allocated 
for  performance-based  awards  will  be 
reserved  for  distribution  under  the 
CCAS  system,  based  on  employee 
contribution. 

CCAS  is  a  contribution-based 
appraisal  system  that  goes  beyond  a 
performance-based  rating  system.  That 
is,  it  measures  the  employee's 
contribution  to  the  mission  and  goals  of 
the  organization,  rather  than  how  well 


the  employee  performed  a  job  as  defined 
by  a  performance  plan.  Past  experience 
writh  the  existing  civilian  performance 
appraisal  system  indicates  that 
performance  plans  are  often  tailored  to 
the  individual's  level  of  previous 
performance.  Hence,  an  employee  may 
have  been  rewarded  by  salary  step 
increases  for  accomplishing  a 
satisfactory  level  of  performance  against 
a  diminishing  set  of  responsibilities. 
CCAS  promotes  salary  adjustment 
decisions  made  on  the  basis  of  an 
individual's  overall  annual  contribution 
when  compared  to  all  other  employees 
and  level  of  compensation.  Therefore, 
larger  than  average  salary  increases  are 
possible  for  employees  who  are 
determined  to  be  "inappropriately 
fcompensated — below  the  rails  (B)"  and 
smaller  than  average  increases  are 
permitted  for  employees  who  are 
deemed  to  be  "inappropriately 
compensated — above  the  rails  (A)"  in 
relation  to  their  organizational 
contributions. 

An  employee's  performance  is  a 
component  of  contribution  that 
influences  the  ultimate  overall 
contribution  score  (OCS).  Contribution 
is  measured  by  using  a  set  of  factors, 
discriminators,  and  descriptors,  each  of 
which  is  relevant  to  the  success  of  a 
DoD  acquisition  organization.  Taken 
together,  these  factors,  discriminators, 
and  descriptors  capture  the  critical 
content  of  jobs  in  each  career  path.  The 
factors,  discriminators,  and  descriptors 
may  not  be  modified  or  supplemented. 
These  factors,  discriminators,  and 
descriptors  are  the  same  as  those  used 
to  classify  a  position  at  the  appropriate 
broadband  level. 

The  six  (6)  factors  are:  (1)  Problem 
Solving,  (2)  Teamwork/Cooperation,  (3) 
Customer  Relations,  (4)  Leadership/ 
Supervision,  (5)  Communication,  and 
(6)  Resource  Management.  These  factors 
were  chosen  for  evaluating  the  yearly 
contribution  of  DoD  acquisition 
personnel  in  the  three  career  paths:  (1) 
Business  Management  &  Technical 
Management  Professional,  (2)  Technical 
Management  Support,  and  (3) 
Administrative  Support.  Each  factor  has 
multiple  levels  of  increasing 
contribution  corresponding  to  the 
broadband  levels.  Each  factor  contains 
descriptors  for  each  respective  level 
within  the  relevant  career  path. 


This  factor 
TERL\ 


describes/captures  personal  and  organizational  problem-solving  results.  EXPECTED  PERFORMANCE  CRI- 
(Applic^ble  to  all  contributions  at  all  levels):  Work  is  timely,  efficient,  and  of  acceptable  quality.  Completed 


ER  PATH:  (1)  BUSINESS  MANAGEMENT  &  TECHNICAL  MANAGEMENT  PROFESSIONAL 

FACTOR:  1  .—PROBLEM  SOLVING 
FACTOR  DESCRIPTION 
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work  meets  projects/programs  objectives.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately.  Descriptors 
indicate  the  type  of  contribution  appropriate  for  die  high  end  of  each  level.  Descriptors  are  not  to  be  used  individually 
to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of  the  factor. 

BtLUNG  CODE  632S-01-P 


LEVEL  DESCRIPTORS 

DISCRIMINATORS 

Level  I 

•  Performs  activities  on  a  task;  assists  supervisor  or  other 
appropriate  personnel. 

•  Resolves  routine  problems  within  established  guidelines. 

•  Independendy  performs  assigned  tasks  within  area  of 
responsibility;  refers  situations  to  supervisor  or  other  appropriate 
personnel  when  existing  guidelines  do  not  apply. 

•  Takes  initiarive  in  determining  and  implementing  appropriate 
procedures. 

Scope/Impact 

Complexity/Difficulty 
Independence 

Creativity 

Level  II 

•  Plans  and  conducts  functional  technical  activities  for 
projects/programs. 

•  Identifies,  analyzes,  and  resolves  complex/difficult  problems. 

•  Independently  identifies  and  resolves  conventional  problems 
which  may  require  deviations  from  accepted  policies  or 
instructions. 

•  Adapts  existing  plans  and  techniques  to  accomplish  complex 
projects/programs.  Recommends  improvements  to  the  design  or 
operation  of  systems,  equipment,  or  processes. 

Scope/Impact 

Complexity /Difficulty 
Independence 

Creativity 

Level  III 

•  Independently  defmes,  directs,  or  leads  highly  challenging 
projects/programs.  Identifies  and  resolves  highly  con^lex 
problems  not  susceptible  to  treatment  by  accepted  methods. 

•  Develops,  integrates,  and  implements  solutions  to  diverse,  highly 
complex  problems  across  multiple  areas  and  disciplines. 

•  Anticipates  problems,  develops  sound  solutions  and  action  plans 
to  ensure  program/mission  accomplishment. 

•  Develops  plans  and  techniques  to  fit  new  situations  to  improve 
overall  program  and  policies.  Establishes  precedents  in 
application  of  problem-solving  techniques  to  enhance  existing 
processes. 

Scope/Intact 

Complexity/Difficulty 

Independence 

Creativity 
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•  :  Defines,  establishes,  and  directs  organizational  focus  (on 

challenging  and  highly  complex  project  /  programs).  Identifies 
and  resolves  highly  complex  problems  that  cross  organizational 
boundaries  and  promulgates  solutions.  Resolution  of  problems 
requires  mastery  of  the  field  to  develop  new  hypotheses  or 
fundamental  new  concepts. 

•  Assesses  and  provides  strategic  direction  for  resolution  of 
mission  cntical  problems,  policies,  and  procedures. 
Works  at  senior  level  to  define,  integrate,  and  implement 
strategic  direction  for  vital  programs  with  long-term  impact  on 
large  numbers  of  people.  Initiates  actions  to  resolve  major 
organizational  issues.  Promulgates  innovative  solutions  and 
methodologies. 

Works  with  senior  management  to  establish  new  fundamental 
concepts  and  criteria  and  stimulate  the  development  of  new 
policies,  methodologies,  and  techniques.  Converts  strategic 
goals  into  programs  or  policies. 


BH.L1NQ  COOe  tSZS-OI  C 


This  factor. 


Scope/Impact 


Complexity/Difficulty 
Independence 


Creativity 


FACTOR:  2.— TEAMWORK/ COOPERATION 
FACTOR  DESCRIPTION 


applicable  to  all  teams,  describes/captures  individual  and  organizational  teamwork  and  cooperation. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels):  Work  is  timely,  efficient,  and 
of  acceptable  quality.  Personal  and  organizational  interactions  exhibit  and  foster  cooperation  and  teamwork.  Flexibility, 
adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  Individ  lally  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  lo  derive  a  single  evaluation  of 
the  factor. 

BILUNG  COOE  632S-01> 


Uvell 

Works  with  others  to  accomplish  routine  tasks. 
Contributes  ideas  in  own  area  of  expertise.  Interacts 
cooperatively  with  others. 
Regularly  completes  assignments  in  support  of  team  goals. 


LEVEL  DESCRIPTORS 


DISCRIMINATORS 


Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 
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Level n 

•  Works  with  others  to  accomplish  projects/programs. 

•  Uses  varied  approaches  to  resolve  or  collaborate  on 
projects/programs  issues.  Facilitates  cooperative  interactions 
with  others. 

•  Guides/supports  others  in  executing  team  assignments. 
Proactively  functions  as  an  integral  part  of  the  team. 

Level  III 

•  Works  with  others  to  accomplish  complex  projects/programs. 

•  Applies  innovative  approaches  to  resolve  unusual/difficult 
issues  significantly  in^acting  important  policies  or  programs. 
Promotes  and  maintains  environment  for  cooperation  and 
teamwork. 

•  Leads  and  guides  others  in  formulating  and  executing  team 
plans.  Expertise  is  sought  by  peers. 

Level  IV 

•  Leads/guides/mentors  woricforce  in  dealing  with  complex 
problems. 

•  Solves  broad  organizational  issues.  Implements  strategic  plans 
widiin  and  across  organizational  components.  Ensures  a 
cooperative  teamwork  environment 

•  Leads/guides  workforce  in  achieving  organizational  goals. 
Participates  on  high-level  teams.  Is  sought  out  for  consultation. 


Scope  of  Team  Effort 
Contribution  to  Team 


Effectiveness 


Scope  of  Team  Effort 
Contribution  to  Team 


Effectiveness 


Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 


MLUNQ  CODE  tSaS-OI-C 

FACTOR:  3.— CUSTOMER  RELATIONS 
FACTOR  DESCRIPTION 

This  factor  describes/captures  the  effectiveness  of  pyersonal  and  organizational  interactions  with  customers  (anyone 
to  whom  services  or  products  are  provided),  both  internal  (within  an  assigned  organization)  and  external  (outside  an 
assigned  CHganization). 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels):  Work  is  timely,  efficient,  and 
of  acceptable  quality.  Personal  and  organizational  interactions  enhance  customer  relations  and  actively  promote  rapport 
with  customers.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  raUier  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 

BILUNQ  CODE  «32S-01-P 


DISCRIMINATORS       | 


LEVEL  DESCRIPTORS 
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Uvell 

Indq)endently  carries  out  routine  customer  requests. 
Participates  as  a  team  member  to  meet  customer  needs. 
Interacts  with  customers  on  routine  issues  with  appropriate 
guidance. 


level  II 

Guides  the  technical/functional  efforts  of  individuals  or  team 

members  as  they  interact  with  customers. 

Initiates  meetmgs  and  interactions  with  customers  to 

understand  customer  needs/expectations. 

Interacts  independently  with  customers  to  communicate 

information  and  coordinate  actions. 


Level  III 

Guides  and  integrates  functional  efforts  of  individuals  or 

teams  in  support  of  customer  interaction.  Seeks  innovative 

approaches  to  satisfy  customers. 

Establishes  customer  alliances,  anticipates  and  fulfills 

customer  needs,  and  translates  customer  needs  to 

programs/projects. 

Interacts  independently  and  proactively  with  customers  to 

identify  and  defme  complex/difficult  problems  and  to 

develop  and  implement  strategies  or  techniques  for  resolving 

program/project  problems  (e.g.,  determining  priorities  and 

resolving  conflict  among  customers'  requirements). 


level  rv 

Leads  and  manages  the  organizational  interactions  with 

customers  from  a  strategic  standpoint. 

Works  to  assess  and  promulgate  political,  fiscal,  and  other 

factors  affecting  customer  and  program/project  needs.  Works 

widi  customer  at  management  levels  to  resolve  problems 

affecting  programs  /  projects(e.g.,  problems  that  involve 

determining  priorities  and  resolving  conflicts  among 

customers'  requirements). 

Works  at  senior  level  to  stimulate  customer  alliances  for 

program/project  support.  Stimulates,  organizes,  and  leads 

overall  customer  interactions. 


Breadth  of  Influence 
Customer  Needs 
Customer  Interaction  Level 


Breadth  of  Influence 


Customer  Needs 


Customer  Interaction  Level 


Breadth  of  Influence 


Customer  Needs 


Customer  Interaction  Level 


Breadth  of  Influence 


Customer  Needs 


Customer  Interaction  Level 


BILLMQCOOE  632S-4-C 

FACTOR:  4.— LEADERSHIP/ SUPERVISION 
FACTOR  DESCRIPTION 

This  factor  describes/captvu^s  individual  and  organizational  leadership  and/or  supervision  to  include  that  leaders/ 
supervisors  will  recruit,  develop,  motivate,  and  retain  quality  team  members  in  accordance  with  EEO/AA  and  merit 
principles.  Takes  timely/appropriate  personnel  actions,  communicates  mission  and  organizational  goals;  by  example, 
creates  a  positive,  safe,  and  challenging  work  environment;  distributes  work  and  empowers  team  members. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels):  Work  is  timely,  efficient,  and 
of  acceptable  quality.  Leadership  and/or  supervision  effectively  promotes  commitment  to  mission  accomplishment.  Flexibil- 
ity, adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  tindicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor.  i 


BtLUNG  CODE  S32S-0t-P 
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LEVEL  DESCRIPTORS 


DISCRIMINATORS 


LEVEL  I 

•  Takes  initiative  in  accomplishing  assigned  tasks. 

•  Provides  inputs  to  others  in  own  technical/functional  area. 

•  Seeks  and  takes  advantage  of  developmental  opportunities. 


Leadership  Role 
Breadth  of  Influence 
Mentoring/Employee 
Development 


LEVEL  II 

•  Actively  contributes  as  a  team  member/leader;  provides  insight 
and  recomiTiends  changes  or  solutions  to  problems. 

•  Proactively  guides,  coordinates,  and  consults  with  others  to 
accomplish  projects. 

•  Identifles  and  pursues  individual/team  development 
opportunities. 


Leadership  Role 

Breadth  of  Influence 

Mentoring/Employee 
Development 


Level  III 

•  Provides  guidance  to  individuals/teams;  resolves  conflicts. 
Considered  a  functional/technical  expert  by  others  in  the 
organization;  is  regularly  sought  out  by  others  for  advice  and 
assistance. 

•  D^flnes,  organizes,  and  assigns  activities  to  accomplish 
projects/programs  goals.  Guides,  motivates,  and  oversees  the 
activities  of  individuals  and  teams  with  focus  on 
projects/programs  issues. 

•  Fosters  individual/team  development  by  mentoring.  Pursues  or 
creates  training  development  programs  for  self  and  others. 

LEVEL  IV 

•  Establishes  and/or  leads  teams  to  carry  out  complex  gfojects  or 
programs.  Resolves  conflicts.  Creates  climate  where 
empowerment  and  creativity  tiirive.  Recognized  as  a 
technical/functional  authority  on  specific  issues. 

•  Leads,  defines,  manages,  and  integrates  efTorts  of  several 
groups  or  teams.  Ensures  organizational  mission  and  program 
success. 

•  Fosters  the  development  ofother  team  members  by  providing 
guidance  or  sharing  expertise.  Directs  assignments  to 
encourage  employee  development  and  cross-functional  growth 
to  meet  organizational  needs.  Pursues  personal  professional 
development.  ^^^^^ 


Leadership  Role 


Breadth  of  Influence 


Mentoring/Employee 
Development 


Leadership  Role 


Breadth  of  Influence 


Mentoring/Employee 
Development 


BILUNG  CODE  632S-01-C 

FACTOR:  5.— COMMUNICATION 
FACTOR  DESCRIPTION 

This  factor  describes/captures  the  effectiveness  of  oral/written  communications.  EXPECTED  PERFORMANCE  CRITERIA 
(Applicable  to  all  contributions  at  all  levels):  Work  is  timely,  efficient,  and  of  acceptable  quality.  Communications 
are  cletu*,  concise,  and  at  appropriate  level.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 
Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to  be 
used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of  the 
factor. 


BtLUNO  CODE  632S-01-P 
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LEVEL  DESCRIPTORS 


I^EVEL  I 

Communicates  routine  task  status/results  as  required. 

Provides  timely  data  and  written  analyses  for  input  to 
management/technical  reports  or  contractual  documents. 
Explains  status/results  of  assigned  tasks. 


liEVEL  II 

Communicates  team  or  group  tasking  results,  internally  and 

externally,  at  peer  levels. 

Writes,  or  is  a  major  contributor  to,  management/technical 

reports  or  contractual  documents. 

Presents  informational  briefings. 


llEVELin 

Communicates  project  or  program  results  to  all  levels,  internally 

and  externally. 

Reviews  and  approves,  or  is  a  major  contributor  to/  lead  author 

of,  management  reports  or  contractual  documents  for  external 

distribution.  Provides  inputs  to  policies. 

Presents  briefings  to  obtain  consensus/approval. 


lEVELIV 

Determines  and  communicates  organizational  positions  on 

major  projects  or  policies  to  senior  level. 

Prepares,  reviews,  and  approves  major  reports  or  policies  of 

organization  for  internal  and  external  distribution.  Resolves 

diverse  viewpoints/controversial  issues. 

Presents  organizational  bnefings  to  convey  strategic  vision  or 

organizational  policies. 


DISCRIMINATORS 


Level  of  Interaction 
(Audience) 
Written 

Oral 


Level  of  Interaction 
(Audience) 
Written 

Oral 


Level  of  Interaction 
(Audience) 
Written 


Oral 


Level  of  Interaction 

(Audience) 

Written 


Oral 


8IUJNQ  COOE  •32»|«1-C 

FACTOR:  6.— RESOURCE  MANAGEMENT 
FACTOR  DESCRIPTION 

This  factor  describes/captures  personal  and  organizational  utilization  of  resources  to  accomplish  the  mission.  (Resources 
include,  but  are  not  limited  to,  personal  time,  equipment  and  facilities,  human  resources,  and  funds.) 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels):  Work  is  timely,  efficient,  and 
of  acceptable  <|uality.  Resources  are  utiUzed  effectively  to  accomplish  mission.  Flexibility,  adaptability,  and  decisiveness 
are  exercised  appropriately.  Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level. 
Descriptors  ar^  not  to  be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive 
a  single  evalua  tion  of  the  factor. 

BtLUNG  COOC  •32S401-P 
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LEVEL  DESCRIPTORS 

DISCRIMINATORS 

LEVEL  I 

•  Uses  assigned  resources  needed  to  accomplish  tasks. 

•  Plans  individual  time  and  assigned  resources  to  accomplish  tasks. 

•  Effectively  accomplishes  assigned  tasks. 

Scope  of  Responsibility 

Planning/Budgeting 

Execution/Efficiency 

LEVEL n 

•  Plans  and  utilizes  appropriate  resources  to  accomplish  project 
goals. 

•  Optimizes  resources  to  accomplish  projects/piugrams  within 
esublished  schedules. 

•  Effectively  acc<Hnphshes  projects/programs  goals  within 
established  resoitfce  guideUnes. 

Scope  of  Responsibility 

Planning/Budgeting 

Execution/Efficiency 

LEVEL  m 

•  Plans  and  allocates  resources  to  accomplish  multiple 
projects/programs. 

•  Identifies  and  optimizes  resources  to  accomplish  multiple 
projects/programs  goals. 

•  Effectively  accomplishes  multiple  projects/programs  goals 
widiin  esublished  guidelines. 

Scope  of  Responsibility 

Planning/Budgeting 

Execution/Efficiency 

LEVEL  IV 

•  Develops,  acquuvs,  and  allocates  resources  to  accomplish 
mission  goals  and  strategic  objectives. 

•  Formulates  organizational  strategies,  tactics,  and  budget/action 
plan  to  ac^ire  smd  allocate  resources. 

•  Optimizes,  controls,  and  manages  all  resources  across 
projects/programs.  Develops  and  mtegratcs  mnovative 
approaches  lo  attain  goals  and  minunize  expenditures. 

Scope  of  Responsibility 

Planning/Budgeting 

Execution/Efficiency 

Ba.UNQ  CODE  632S-01-C 

CAREER  PATH:  (2)  TECHNICAL  MANAGEMENT  SUPPORT 

FACTOR:  1.— PROBLEM  SOLVING 

FACTOR  DESCRIPTION 

This  factor  describes/captures  personal  and  organizational  problem-solving. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Completed  work  meets  projects/programs  objectives.  Flexibility, 
adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 


BNXMG  COOE  e32S-01-P 
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LEVEL  DESCRIPTORS 


EVELI 

Conducts  activities  on  a  task;  assists  supervisors  or  other 

appropriate  personnel. 

Resolves  routine  problems  within  established  guidelines. 

Works  with  others  in  solving  problems  with  appropriate 

guidance. 

Takes  initiative  in  selecting  and  implementing  appropriate 

procedures. 


EVELn 

Plans  and  conducts  technical  activities  for  projects. 

Identifies  and  resolves  non-routine  technical  problems  utilizing 

established  patterns  and  methods. 

Identifies  and  resolves  problems;  adapts  accepted  policies, 

procedures,  or  methods  with  moderate  guidance. 

Adapts  existing  plans  and  techniques  to  accomplish  projects. 


EVEL  III 

Plans  and  conducts  challenging  and  difficult  technical  activities 

for  projects/programs. 

Develops,  integrates,  and  implements  solutions  to  complex 

problems  on  projects/programs. 

Identifies  problems;  develops  solutions  and  action  plans  with 

minimal  guidance. 

Develops  plans  and  techniques  to  fit  new  situations. 


DISCRIMINATORS 


Scope/Impact 

Complexity/Difficulty 
Independence 

reativity 


Scope/Impact 
Complexity/Difficulty 

Independence 

Creativity 


Scope/Impact 
Complexity/Difficulty 
Independence 
Creativity 
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LEVEL  IV 

•  Identifies  and  resolves  complex  problems  that  may  cross 
fiinctional/technical  boundaries  and  promulgates  solutions. 

•  Develops,  integrates/in^lements  solutions  to  diverse,  complex 
problems  which  may  cross  mult^>le  i»ojects/programs  or 
functional/technical  areas. 

•  Independently  resolves  and  coordinates  technical  problems 
involving  multiple  projects/programs. 

•  Develops  plans  and  techniques  to  fit  new  situations  and/or  to 
address  issues  that  cross  technical/functional  areas. 


Scope/Impact 
Complexity/Difficulty 

Independence 
Creativity 


BIUMQ  COOE  632S-01-C 

FACTOR:  2.— TEAhfWORK/COOPERATION 
FACTOR  DESCRIPTION 

This  factor  describes/captures  individual  and  organizational  teamwork  and  cooperation. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Personal  and  organizational  interactions  exhibit  and  foster  coopera- 
tion and  teamwork.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 

BIUJNQ  CODE  632S-01-P 


LEVEL  DESCRIPTORS 

DISCRIMINATORS 

LEVEL  I 

•  Works  with  ottiers  to  accomplish  routine  tasks. 

•  Contributes  ideas  in  own  area  of  expertise.  Interacts 
cooperatively  with  others. 

•  Regularly  completes  assignments  in  support  of  team  goals. 

Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 

LEVEL  II 

•  Works  with  others  in  accomplishing  projects. 

•  Contributes  ideas  in  own  area  of  expertise.  Facilitotes 
cooperative  interactions  with  others. 

•  Supports  others  in  executing  team  assignments.  Proactively 
functions  as  an  integral  part  of  the  team. 

Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 

LEVEL  III 

•  Works  with  others  to  accomplish  complex  projects/programs. 

•  Guides  others  to  resolve  or  collaborate  on  con^lex 
projects/programs  issues.  Promotes  cooperative  interactions 
with  others. 

•  Integrates  technical  expertise  and  guides  activities  to  support 
team  accomplishment. 

Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 
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UVELIV 

Leads  others  to  accomplish  complex  projects  and  programs. 
Applies  innovative  approaches  to  resolve  unusual/difficult 
technical/management  issues.  Promotes  and  maintains 
environment  for  cooperation  and  teamwork. 
Leads  and  guides  others  in  formulating  and  executing  team 
plans.  Expertise  is  sought  by  others. 


Scope  of  Team  Effort 
Contribution  to  Team 


Effectiveness 


BH.UNQ  CODE  OSS-  >t-« 


FACTOR:  3.— CUSTOMER  RELATIONS 
FACTOR  DESCRIPTION 


This  factor 


describes/captures  the  effectiveness  of  personal  and  organizational  interactions  with  customers  (anyone 
to  whom  services  or  products  are  provided),  both  internal  (within  an  assigned  organization)  and  external  (outside  an 
assigned  organ^ation). 

EXPECTED!  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  tiniely,  efficient,  and  of  acceptable  quality.  Personal  and  organizational  interactions  enhance  customer  relations 
and  actively  promote  rapport  with  customers.   Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors!  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 


BILLING  CODE 


632S-bl-P 


LEtVELI 

Assists  customer  support  activities. 
Participates  as  a  team  member  to  meet  customer  needs. 
Interacts  with  customers  on  routine  issues  with  appropriate 
guidance.  


LEVEL  II 

Actively  participates  with  others  to  satisfy  customer  requests. 

Interacts  with  customers  to  respond  to  customer 

needs/expectations. 

Interacts  with  customers  to  communicate  information  and 

coordmate  action. 


LEVEL  DESCRIPTORS 


DISCRIMINATORS 


Breadth  of  Influence 
Customer  Needs 
Customer  Interaction  Level 


Breadth  of  Influence 
Customer  Needs 

Customer  Interaction  Level 
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LEVEL  m 

•  Guides  the  technical  efforts  of  individuals  or  teams  as  they 
relate  with  customers.  Deviates  from  standard  approaches 
when  necessary. 

•  Initiates  meetings  and  interactions  with  customers  to  understand 
customer  needs/expectations. 

•  Interacts  independently  and  proactively  with  customers  to 
identify/defme  problems  and  to  implement  solutions. 

Breadth  of  Influence 

Customer  Needs 
Customer  Interaction  Level 

LEVEL  IV 

•  Leads  and  coordinates  technical  efforts  of  individuals  or  teams 
in  support  of  customer  interactions.  Develops  innovative 
approaches  to  satisfy  customers. 

•  Establishes  customer  alliances;  anticipates  and  fulfills  customer 
needs  and  translates  customer  needs  to  projects/programs. 
Organizes  and  leads  customer  interactions. 

•  Interacts  proactively  with  customers  to  identify  and  deflne 
complex/controversial  problems  and  to  develop  and  implement 
strategies  or  techniques  for  resolving  projects/programs  issues. 

Breadth  of  Influence 
Customer  Needs 
Customer  Interaction  Level 

BILUNG  CODE  632S-01-C 

FACTOR:  4.— LEADERSHIP/SUPERVISION 
FACTOR  DESCRIPTION 

This  factor  describes/captures  individual  and  organizational  leadership  and/or  supervision  to  include  that  leaders/ 
supervisors  will  recruit,  develop,  motivate,  and  retain  quality  team  members  in  accordance  with  EEO/AA  and  merit 
principles.  Takes  timely/appropriate  personnel  actions,  communicates  mission  and  organizational  goals;  by  example, 
creates  a  positive,  safe,  and  challenging  work  environment;  distributes  work  and  empowers  team  members. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Leadership  and/or  supervision  effectively  promotes  commitment 
to  mission  accomplishment.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 


BILUNG  CODE  6325-01-^ 
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LEVEL  DESCRIPTORS 


LlEVELI 

Takes  initiative  in  accomplishing  assigned  tasks.  Asks  for 
assistance  as  appropriate. 

Provides  input  to  others  in  technical/functional  area. 
Seeks  and  takes  advantage  of  developmental  opportunities. 


IJEVEL II 

Actively  contributes  as  team  member;  takes  initiative  to 

accomplish  assigned  projects. 

Consults  and  coordinates  with  others  to  complete  projects 

within  established  guidelines. 

Identifies  and  pursues  individual/team  developmental 

opportunities. 


llEVEL  III 

Actively  contributes  as  team  member  or  leader.  Recognized  for 

functional/technical  expertise. 

Defmes,  organizes,  and  assigns  activities  to  accomplish  goals. 

Guides,  motivates  and  oversees  others  in  accomplishing 

projects/programs. 

Promotes  developmental  opportunities  for  self  and  team. 

Advises  others  to  seek  specific  training.  


DISCRIMINATORS 


Leadership  Role 

Breadth  of  Influence 
Mcntoring/En^loyec 
Development 


Leadership  Role 

Breadth  of  Influence 

Mentoring/Employee 
Development 


Ueveliv 

Provides  guidance  to  individuals/teams;  resolves  conflicts. 
Serves  as  subject  matter  expert. 
Guides,  motivates,  and  oversees  multiple  complex 
projects/programs. 

Directs  assignments  to  encourage  employee  development  and 
cross-technical/functional  growth  to  meet  organizational  needs. 
Pursues  self-development. 


Leadership  Role 
Breadth  of  Influence 


Mentoring/Employee 
Development 


Leadership  Role 

Breadth  of  Influence 

Mentoring/Employee 
Development 


BILLJNO  C006  «324-01-C 

FACTOR:  5.— COMMUNICATION 
FACTOR  DESCRIFTIGN 

This  factot  describes/captures  the  effectiveness  of  oral/written  communications. 

EXPECTEli)  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Communications  are  clear,  concise,  and  at  appropriate  level. 
Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptor^  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  indi^dually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 


BILUNQCOOE 


632S-01-P 
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LEVEL  DESCRIPTORS 

DISCRIMINATORS 

LEVEL  I 

•  Communicates  routine  task/status/results  as  required. 

•  Provides  data  and  accurate  draft  documentation  of  assigned  tasks 
for  mput  to  reports  or  documents. 

•  Explains  status/results  of  assigned  tasks. 

Level  of  Interaction 

(Audience) 
Written 

Oral 

LEVEL  II 

•  Communicates  team  or  group  project  status/results  at  equivalent 
levels  widiin  tbe  agency. 

•  Writes  segments  of  management/technical  reports  or  documents. 

•  Communicates  group/team  results. 

Level  of  Interaction 

(Audience) 
Written 
Oral 

LEVEL  m 

•  Communicates  projects/programs  status/results  to  management 

•  Consolidates  input  and  writes  management/technical 
rqwrts/documents  for  projects/programs. 

•  Presents  projects/programs  briefings. 

Level  of  Interaction 

(Audience) 
Written 

Oral 

LEVEL  rv 

•  Determines  and  communicates  projects/programs  positions  at 
senior  levels. 

for  internal  and  external  distribution. 

•  Presents  projects/programs  briefings  to  obtain 
consensus/approval.  Represents  the  organization  as  technical 
subject  matter  expert. 

Level  of  Interaction 
(Audience) 
Written 

Oral 

MLUNQ  CODE  OS-OI-C 
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FACTOR:  6.— RESOURCE  MANAGEMENT 
FACTOR  DESCRIPTION 

This  factor  describes/captures  personal  and  organizational  utilization  of  resources  to  accomplish  the  mission. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  tibiely,  efficient,  and  of  acceptable  quality.  Resources  are  utilized  effectively  to  accomplish  mission.  Flexibility, 
adaptability,  And  decisiveness  are  exercised  appropriately. 

Descriptots  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  indiridually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 


LEVEL  DESCRIPTORS 


DISCRIMINATORS 
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-EVELI 

•     Uses  assigned  resources  to  accomplish  tasks. 

Scope  of  Responsibility 

•     Plans  individual  time  to  accomplish  tasks. 

Planning/Budgeting 

•      Effectively  accomplishes  assigned  tasks  widi  appropriate 

Execution/Efficiency 

guidance. 

LEVEL  II 

•      Identifies  and  uses  resources  appropriately  to  accon^lish 

Scope  of  Responsibility 

projects. 

•      Plans  resources  to  achieve  task  schedules. 

Planning/Budgeting 

•      Independently  accomplishes  assigned  tasks. 

Execution/Efficiency 

LEVEL  in 

•     Plans  and  utilizes  appropriate  resources  to  accomplish 

Scope  of  Responsibility 

projects/programs. 

•     Optimizes  resources  to  accompUsh  projects  within  established 

Planning/Budgeting 

milestones. 

•      Effectively  accomplishes  projects/programs  within  established 

ExecutitHi/Efficiency 

resource  guidelines. 

LEVEL  IV 

•      Plans  and  allocates  resources  to  accomplish  multiple 

Scope  of  Responsibility 

projects/programs  goals. 

•      Identifies  and  optimizes  resources  to  accomplish  multiple 

Planning/Budgeting 

projects/programs  goals. 

•      Effectively  accomplishes  multiple  projects/programs  goals 

Execution/Efficiency 

widiin  established  thresholds.  Develops  innovative  af^oaches 

to  attain  goals  and  minimize  resource  expenditures. 

BIUINO  CODE  63a»-01-C 

CAREER  PATH:  (3)  ADMINISTRATIVE  SUPPORT 

FACTOR:  1.— PROBLEM  SOLVING 

FACTOR  DESCRIPTION 

This  factor  describes/captures  personal  and  organizational  problem  solving. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Completed  work  meets  projects/programs  objectives.  Flexibility, 
adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  axe  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 

the  factor. 

% 

BNJJNG  CODE  taZfr-OI-F 


n 


LEVEL  DESCRIPTORS 


DISCRIMINATORS 
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LEVEL  I 

Conducts  activities  on  a  segment  of  a  task.  Assists  supervisor 

or  other  appropriate  personnel. 

Applies  standard  rules,  procedures,  or  operations  to  resolve 

routine  problems. 

Independently  carries  out  routine  tasks. 

Takes  initiative  in  selecting  and  implementing  appropriate 

procedures. 


LEVEL  II 

Plans  and  conducts  admmistrative  activities  for  projects. 

Develops,  modifies,  and/or  applies  rules,  procedures,  or 

operations  to  resolve  problems  of  moderate 

complexity/difficulty. 

Independently  plans  and  executes  assignments;  resolves 

problems  and  handles  deviations. 

Identifies  and  adapts  guidelines  for  new  or  unusual  situations. 


LEVEL  III 

Plans  and  conducts  complex  administrative  activities. 

Develops  rules,  procedures,  or  operations  for  complex/difficult 

organizational  tasks. 

Identifies  issues  and  determines  approaches  and  methods  to 

accomplish  tasks.  Initiates  effective  actions  and  resolves  related 

conflicts. 

Identifies  issues  requiring  new  procedures  and  develops 

appropriate  guidelines.  


Scope/Impact 

Complexity/Difficulty 

Independence 
Creativity 


Scope/Impact 
Complexity/Difficulty 


Independence 
Creativity 


Scope/Impact 
Complexity/Difficulty 

Independence 


Creativity 


BILUNC  COOE  63S-01-C 


FACTOR:  2.— TEAMWORK/COOPERATION 
FACTOR  DESCRIPTION 

This  facte  r  describes/captures  individual  and  organizational  teamwork  and  cooperation. 

EXPECTE  3  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Personal  and  organizational  interactions  exhibit  and  foster  coopera- 
tion and  teamwork.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  indi  iddually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 


BU.UNQ  CODE  632$-01-P 


LEVEL  DESCRIPTORS 


DISCRIMINATORS 


1 
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LEVET.I 

•  Works  widi  others  to  accomplish  routine  tasks. 

•  Contributes  ideas  on  routine  procedures.  Interacts 
cooperatively  with  others. 

•  Regularly  completes  tasks  in  support  of  team  goals. 

Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 

LEVEL  n 

•  Works  with  others  to  accomplish  tasks. 

•  Resolves  administrative  problems;  facilitates  cooperative 
interactions  with  others. 

•  Guides  others  and  coordinates  activities  in  support  of  team 
goals.  Proactively  functions  as  an  integral  part  of  the  team. 

Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 

LEVEL  III 

•  Works  with  others  on  complex  issues/problems  that  may  cross 
functional  areas. 

•  Applies  expertise  in  resolving  con^lex  administrative  issues. 
Promotes  and  maintains  environment  for 
cooperation/teamwork.  Sets  tone  for  internal/external 
cooperation. 

•  Leads  and  guides  odiers  in  formulating  and  executing  plans  in 
support  of  team  goals. 

Scope  of  Team  Effort 
Contribution  to  Team 

Effectiveness 

BILUNO  CODE  e32S-01-C 

FACTOR:  3.— CUSTOMER  RELATIONS 
FACTOR  DESCRIPTION 

This  factor  describes/captures  the  effectiveness  of  personal  and  organizational  interactions  with  customers  (anyone 
to  whom  services  or  products  are  provided),  both  internal  (within  an  assigned  organization)  and  external  (outside  an 
assigned  organization). 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Personal  and  organizational  interactions  enhance  customer  relations 
and  actively  promote  rapport  with  customers.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 

BILUNG  CODE  632S-01~P 


LEVEL  DESCRIPTORS 


DISCRIMINATORS 
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.EVELI 

Assists  customer  support  activities. 

Meets  routine  customer  needs. 

Interacts  with  customers  on  routine  issues  within  specific 

guidelines^ ^ 


:  .EVEL  II 

Guides  the  administrative  efforts  of  individuals  or  team 

members  as  they  interact  with  customers. 

Independently  mteracts  with  customers  to  understand  customer 

needs/expectations. 

Interacts  independently  with  customers  to  communicate 

information  and  coordinate  actions.  


.EVEL  III 

Identifies,  defmes,  and  guides  administrative  efforts  in  support 

of  customer  interactions;  coordinates  and  focuses  activities  to 

support  multiple  customers. 

Establishes  customer  alliances  and  translates  needs  to  customer 

service. 

Works  independently  with  customers  at  all  levels  to  define 

services  and  resolve  non-routine  problems. 


BILUNG  CODE  6329  -41-C 


VII 


This  factor 
supervisors 
principles, 
creates  a  posit 

EXPECTH^ 

Work  is 
to  mission 

Descript 
be  used  indii[idually 
the  factor. 


BILUNG  COOE  632S-01 


Breadth  of  Influence 
Customer  Needs 
Customer  Interaction  Level 


Breadth  of  Influence 
Customer  Needs 
Customer  Interaction  Level 


Breadth  of  Influence 

Customer  Needs 
Customer  Interaction  Level 


FACTOR:  4.— LEADERSHIP/SUPERVISION 
FACTOR  DESCRIPTION 

describes/captures  individual  and  organizational  leadership  and/or  supervision  to  include  that  leaders/ 
ill  recruit,  develop,  motivate,  and  retain  quality  team  members  in  accordance  with  EEO/AA  and  merit 
timely/appropriate  personnel  actions,  communicates  mission  and  organizational  goals;  by  example, 
ve,  safe,  and  challenging  work  environment;  distributes  work  and  empowers  team  members. 
PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

efficient,  and  of  acceptable  quality.  Leadership  and/or  supervision  effectively  promotes  commitment 
accomplishment.  Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 


Takes 


timely, 


tors 


Federal  Register /Vol.  64,  No.  5 /Friday,  January  8,  1999 /Notices 


1471 


LEVEL  DESCRIPTORS 

DISCRIMINATORS 

LEVEL  I 

•  Takes  initiative  in  accomplishing  assigned  tasks.  Asks  for 
assistance  as  appropriate. 

•  Provides  input  in  administrative/functional  area. 

•  Seeks  and  takes  advantage  of  developmental  opportunities. 

Leadership  Role 

Breadth  of  Influence 
Mentoring/Employee 
Development 

LEVEL  II 

•  Actively  contributes  as  team  member  or  leader;  takes  initiative 
to  accomplish  assigned  projects. 

•  Guides  others  in  accomplishing  projects. 

•  Identifies  and  pursues  individual/team  developmental 
opportunities. 

Leadership  Role 

Breadth  of  Influence 
Mentormg/Employee 
Development 

LEVEL  III 

•  Provides  guidance  to  individuals/teams;  resolves  conflicts. 
Expertise  solicited  by  others. 

•  Guides  and  accounts  for  results  or  activities  of  individuals, 
teams,  or  projects. 

•  Promotes  individual/team  development;  leads  development  of 
training  programs  for  self  and  others. 

Leadership  Role 

Breadth  of  Influence 

Mentoring/Employee 
Development 

BILUNQ  CODE  632S-01-C 

FACTOR:  5.— COMMUNICATION 
FACTOR  DESCRIPTION 

This  factor  describes/captures  the  effectiveness  of  oral/written  communications. 

EXPECTED  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

Work  is  timely,  efficient,  and  of  acceptable  quality.  Communications  are  clear,  concise,  and  at  appropriate  level. 
Flexibility,  adaptability,  and  decisiveness  are  exercised  appropriately. 

Descriptors  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
be  used  individually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 
the  factor. 

BILUNG  CODE  632S-01-P 


LEVEL  DESCRIPTORS 

DISCRIMINATORS 

LEVEL  I 

•  Communicates  routine  task/status  results  as  required. 

•  Writes  timely  and  accurate  draft  documentation. 

•  Explains  status/results  of  assigned  tasks. 

Level  of  Interaction 

(Audience) 

Wrinen 

Oral 
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LEVEL  II 

•  Interprets  and  communicates  administrative  procedures  within 
immediate  organization. 

•  Prepares,  coordinates,  and  consolidates  documents,  reports,  or 
briefings. 

•  Communicates/presents  internal  administrative/functional 
procedures  and  tasks  internally  and  externally. 

LEVEL  III 

•  Develops  and  advises  on  administrative  procedures  and 
communicates  them  to  all  levels,  both  internally  and  externally. 

•  Prepares,  reviews,  and/or  approves  documents,  reports,  or 
briefings. 

•  Explains  and/or  communicates  administrative/functional 
procedures  at  all  levels.  


Level  of  Interaction 

(Audience) 

Written 

Oral 


Level  of  Interaction 

(Audience) 

Written 

Oral 


BILUNC  CODE  SI2S-01-C 

FACTOR:  6.— RESOURCE  MANAGEMENT 
FACTOR  DESCRIPTION 

This  fact  ar  describes/captures  personal  and  organizational  utilization  of  resources  to  accomplish  the  mission.  (Resources 
include,  but  are  not  limited  to,  personal  time,  equipment  and  facilities,  human  resources,  and  funds.) 
EXPECT  'D  PERFORMANCE  CRITERIA  (Applicable  to  all  contributions  at  all  levels): 

timely,  efficient,  and  of  acceptable  quality.  Available  resources  are  utilized  effectively  to  accomplish  mission, 
adaptability,  and  decisiveness  are  exercised  appropriately, 
rs  indicate  the  type  of  contribution  appropriate  for  the  high  end  of  each  level.  Descriptors  are  not  to 
mctividually  to  assess  contributions,  but  rather  are  to  be  taken  as  a  group  to  derive  a  single  evaluation  of 


Work  is 
Flexibility, 

Descript^i 
be  used 
the  factor 


BILUNG  CODE  siiS-OI- 


LEVEL  DESCRIPTORS 

DISCRIMINATORS 

LEVEL  I 

•  Uses  assigned  resources  to  accomplish  tasks. 

•  Plans  individual  time  and  assigned  resources  to  accomplish 
tasks. 

•  Effectively  accomplishes  assigned  tasks. 

Scope  of  Responsibility 
Planning/Budgeting 

Execution/Efficiency 

LEVEL  II 

•  Identifies  and  uses  resources  to  accomplish  projects. 

•  Plans  resources  to  achieve  project  schedules. 

•  Effectively  accomplishes  projects  within  established  resource 
guidelines. 

Scope  of  Responsibility 

Planning/Budgeting 

Execution/Efficiency 
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LEVEL  III 

•  Plans,  acquires,  and  allocates  resources  to  accomplish  objectives. 

•  Coordinates  resources  across  projects. 

•  Optimizes  resource  utilization  across  projects. 


Scope  of  Responsibility 

Planning/Budgeting 

Execution/Efficiency 


BILUNO  COOE  632S-01-C 


2.  Normal  Pay  Range  (NPR) 
The  Contribution-based  Compensation  and  Appraisal  System  (CCAS)  integrated  pay  schedule  provides  a  direct  link 
between  increasing  levels  of  contribution  and  increasing  salary.  This  is  shown  by  the  graph  in  Figure  1.  The  horizontal 
axis  spans  from  0  to  the  maximum  contribution  score  of  100,  with  a  notional  "very  high"  score  of  115  for  those 
employees  who  are  capped  at  the  top  of  their  broadband  level.  The  vertical  axis  spans  from  zero  dollars  to  the  dollar 
equivalent  of  GS-15,  step  10.  This  encompasses  the  full  salary  range  (excluding  locality  pay)  paid  under  this  demonstration; 
GS-1.  step  1  through  GS-15.  step  10  for  Calendar  Year  1998  (CY98).  (Note:  Figure  1  currently  depicts  CY98.  Each 
year  the  rails  for  the  NPR  are  adjusted  based  on  the  General  Schedule  pay  increase  under  5  U.S.C.  5303.)  The  area 
between  the  upper  and  lower  rail  is  considered  the  normal  pay  range;  employees  whose  annual  overall  contribution 
score  (OCS)  plotted  against  their  base  salary  falls  on  or  within  the  rails  are  considered  "appropriately  compensated." 
Employees  whose  salaries  fall  below  the  NPR  for  their  assessed  contribution  score  are  considered  "inappropriately  com- 
pensated—below the  rail  (B)."  and  those  falling  above  the  NPR  are  considered  "inappropriately  compensated— above 
the  rails  (A)."  The  goal  of  CCAS  is  to  make  pay  consistent  with  employees'  contributions  to  the  mission  of  the  organization. 


MLUNO  COOC  e32»-01-P 


Figure  1.  Normal  Pay  Range 
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BILUNO  COOE  632S-ei-C 

The  NPR  was  estabUshed  using  the  following  parameters: 

1.  The  lowest  possible  score  is  an  OCS  of  0.  which  equates  to  the  lowest  base  salary  paid  under  this  demonstration. 

GS-1,  step  1.  .. 

2.  The  OCS  of  100  equates  to  the  highest  base  salary  paid  under  this  demonstration,  GS-15.  step  10.  A  very 
high"  score  of  115  may  be  awarded  for  employees  in  the  Business  Management  and  Technical  Mai.agement  Professional 
career  path.  When  a  level  IV  individual  in  this  career  path  is  performing  above  the  high  level  (/ 9-100)  in  a  specific 
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foctor,  115  points  may  be  awarded.  There  is  not  a  point  range  in  the  "very  high"  category;  115  points  are  awarded 
or  the  individual  is  not  rated  "very  high".  The  same  is  true  for  the  other  two  career  paths:  Technical  Support  with 
a  "very  high"  score  of  95,  Administrative  Support  with  a  "very  high"  score  of  70. 

3.  Changes  in  OCS  correspond  to  a  constant  percentage  change  in  salary  along  the  rails. 

4.  The  upper  and  lower  rails  encompass  an  area  of  +/-4.0  OCS  points,  or  +/-8.0  percent  in  terms  of  salary,  relative 
to  the  points  established  in  parameters  1  and  2,  above. 

FORMULAS 

Given  these  constraints,  the  formulae  for  the  rails  found  in  Figure  1  are: 

Salary  upper  rail  =  (GS-1  Step  1)  *  (1.0800)*  (1.020043)  OCS 
Salary  lower  raik  =  (GS-1  Step  1)  *  (0.9200)*  (1.020043)  OCS 

The  integrated  pay  schedule  and  the  NPR  are  the  same  for  all  the  career  paths.  What  varies  among  the  career 
paths  are  the  l^egiimings  and  endings  of  the  broadband  levels.  The  minimum  and  maximum  numerical  OCS  values 
and  associated  base  salaries  for  each  broadband  level  by  career  path  are  provided  in  Table  4.  These  minimiun  and 
maximum  brealtpoints  represent  the  lowest  and  highest  General  Schedule  (GS)  salary  rate  for  the  grades  banded  together 
and,  therefore,  fhe  minimum  and  maximimi  salaries  possible  for  each  level.  Each  year,  the  rails  for  the  NPR  are  adjusted 
based  on  the  General  Schedule  pay  increase  granted  to  the  Federal  workforce.  Locality  salary  adjustments  are  not 
included  in  the  NPR  but  are  incorporated  in  the  demonstration  participants'  pay. 

Employees  Will  enter  the  demonstration  project  without  a  loss  of  pay  (see  section  V)  and  without  a  CCAS  score. 
The  first  CCAS  score  will  result  from  the  first  annual  CCAS  assessment  process.  Until  then,  no  employee  is  inappropriately 
compensated.  Employees,  however,  may  determine  their  expected  contribution  range  by  locating  the  intersection  of 
their  salary  wilh  the  rails  of  the  NPR.  Future  CCAS  assessments  may  aUer  an  employee's  position  relative  to  these 


rails. 
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TABLE  4  -  OCS  AND  SALARY  RANGES  BY  BROADBAND  LEVEL 


Business  Management  &  Technical  Management  Professional 

Broadband 
Level 

GS 
Grades 

Normal  OCS  Range 

Salary  Range 

I 

1  -4 

0-29 

$13,362 -$23,918 
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II 

5-11 

22-66 

$20,588  -  $49,066 

m 

12-13 

61-83 

$45,236  -  $69,930 

IV 

14-15 

79-100(115) 

$63,567 -$97,201 

Broadband 
Level 


I 


II 


III 


Technical  Management  Support 

Broadband 
Level 

GS 
Grades 

Normal  OCS  Range 

Salary  Range 

I 

1-4 

0-29 

$13,362 -$23,918 

II 

5-8 

"  22-51 

$20,588 -$36,711 

III 

9-11 

43-66 

$31,195 -$49,066 

IV 

12-13 

61  -  83  (95) 

$45,236  -  $69,930 

Administrative  Support 


GS 

Grades 


1  -4 


Normal  OCS  Range 


0-29 


5-7 


8-10 


22-46 


38-61  (70) 


Salary  Range 


$13,362 -$23,918 


$20,588 -$33,151 


$28,242  -  $44,658 
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3.  CCAS  Appraisal  Process 

The  annual  appraisal  cycle  begins  on  October  1  and  ends  on  September  30  of  the  following  year.  At  the  beginning 
of  the  annual  appraisal  period,  the  broadband  level  descriptors  will  be  provided  to  employees  so  that  they  know 
the  basis  on  which  their  contribution  will  be  assessed  for  their  pay  pool.  (A  pay  pool  is  a  group  of  employees  among 
whom  the  CCAS  dollars  are  distributed.  This  might  be  all  the  employees  in  a  division  or  directorate.  The  local  commander 
determines  the  pay  pool  structure.)  At  that  time,  employees  will  be  advised  that  all  factors  are  critical  and  weights 
will  be  estabhshed,  if  appropriate.  Key  terms  such  as  "team"  and  "customer"  will  be  defined  or  clarified.  Supervisor 
and  employee  discussion  of  specific  work  assignments,  standards,  objectives,  and  the  employee's  contributions  within 
the  CCAS  framework  should  be  conducted  on  an  ongoing  basis. 

At  the  end  of  the  annual  appraisal  period,  the  immediate  supervisor  (rating  official)  meets  with  his/her  employees, 
requesting  them  to  summarize  their  contributions  for  each  factor.  From  employees'  inputs  and  his/her  own  knowledge, 
the  rating  official  identifies  for  each  employee  the  appropriate  contribution  level  (1.  2.  3.  or  4)  for  each  factor.  The 
rating  officials  (including  second-level  supervisor)  meet  to  ensure  consistency  and  equity  of  the  contribution  ratings. 
Then  the  rating  officials  calculate  the  overall  contribution  scores  [OCS). 

To  determine  the  OCS.  numerical  values  are  assigned  based  on  the  contribution  levels  of  individuals,  using  the 
ranges  shown  in  Table  5.  Generally,  the  OCS  is  calculated  by  averaging  the  numerical  values  assigned  for  each  of 
the  six  factors.  (All  OCSs  will  be  rounded  to  the  nearest  whole  number.)  However,  at  the  discretion  of  the  pay  pool 
manager,  different  weights  may  be  applied  to  the  factors  to  produce  a  weighted  average,  provided  that  the  weights 
are  appUed  uniformly  across  the  pay  pool  and  employees  are  advised  in  advance,  i.e..  at  the  beginning  of  the  rating 
period.  Weighting  may  not  result  in  any  factor  becoming  zero. 

The  rating  officials  (including  second-level  supervisor)  meet  again  to  review  the  OCS  for  all  employees,  correcting 
any  inconsistencies  identified  and  making  the  appropriate  adjustments  in  the  factor  ratings,  and  placing  the  employees 
in  rank  order. 
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TABLES.  CONTRIBUTION  SCORE  RANGES  BY  CAREER  PATH 


Broadband 
Levels 


IV 


m 


11 


Very  High 


High 


Med 


Lew 


High 


Med 


Low 


High 


MH 


Med 


ML 


Business  and 

Technical 

Professional 


Point  Range 


lis 


96-lOe 


84-95 


79-83 


79-83 


67-78 


61-66 


62-66 


51-61 


41-50 


30-40 


Technical 
Support 


Point  Range 


95 


79-83 


67-78 


61-66 


62-66 
52-61 


43-51 


47-51 


4M6 


36-40 


30-35 


Administrative 
Support 


Point  Range 


70 


57-61 


47-56 


38-46 


42-46 


30-41 


Business  and 

Technical 

Professional 

Technical 
Support 

Administrative 
Support 

Low 

22-29 

22-29 

22-29 

High 

24-29 

24-29 

24-29 

I 

Med 

6-23 

6-23 

6-23 

Low 

0-5 

0-5 

0-5 
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The  pay  pool  panel  (pay  pool  manager 
and  the  rating  officials  in  the  pay  pool 
who  report  dire^ly  to  him/her) 
conducts  a  final  review  of  the  OCS  and 
the  recommended  compensation 
adjustments  for  the  pay  pool  members. 
The  pay  pool  panel  has  the  authority  to 
make  C3CS  adjustments,  after  discussion 
with  the  initial  rating  officials,  to  ensure 
equity  and  consistency  in  the  ranking  of 
all  employees.  Rinal  approval  of  OCS 
rests  with  the  p4y  pool  manager,  the 
individual  within  the  organization 
responsible  for  aianaging  the  CCAS 
process.  The  OCS,  as  approved  by  the 
pay  pool  manager,  becomes  the  rating  of 
record.  Rating  officials  will 
communicate  the  factor  scores  and  OCS 
to  each  employe|e  and  discuss  the 
results. 

If  on  October  J,  the  employee  has 
served  under  CCjAS  for  less  than  six 
months,  the  rating  official  will  wait  for 
the  subsequent  annual  cycle  to  assess 
the  employee.  The  first  CCAS  appraisal 
must  be  rendered  within  18  months 
after  entering  the  demonstration  project. 


When  an  employee  cannot  be 
evaluated  readily  by  the  normal  CCAS 
appraisal  process  due  to  special 
circumstances  that  take  the  individual 
away  from  normal  duties  or  duty  station 
(e.g.,  long-term  full-time  training,  active 
militeuy  duty,  extended  sick  leave,  leave 
without  pay.  etc.),  the  rating  official  will 
document  the  special  circumstances  on 
the  appraisal  form.  The  rating  official 
will  then  determine  which  of  the 
following  options  to  use: 

(a)  re-certify  the  employee's  last 
contribution  appraisal;  or 

(b)  presiune  the  employee  is 
contributing  consistently  with  his/her 
pay  level  and  will  be  given  the  full 
general  increase. 

Pay  adjustments  will  be  made  on  the 
basis  of  the  CCAS  appraisal  or  substitute 
determination  and  the  employee's  rate 
of  basic  pay.  Pay  adjustments  are  subject 
to  pay-out  rules  discussed  in  section  III 
D  5.  Final  pay  determinations  will  be 
made  at  the  pay  pool  manager's  level. 
CCAS  scores  can  only  be  adjusted  after 
discussion  with  the  rating  official. 


Fay  adjustments  will  be  documented 
by  SF-50,  Notification  of  Personnel 
Action.  For  historical  and  analytical 
purposes,  the  effective  date  of  CCAS 
assessments,  actual  appraisal  scores, 
actual  salary  increases,  amounts 
contributed  to  the  pay  pool,  and 
applicable  "bonus"  amounts  will  be 
maintained  for  each  demonstration 
project  employee. 

4.  Pay  Pools 

The  pay  pool  structure  and  allocated 
funds  are  under  the  authority  of  the 
local  commander  or  equivalent.  The 
following  minimal  guidelines  will 
apply:  (a)  a  pay  pool  is  based  on  the 
organizational  structure  and  should 
include  a  range  of  salaries  and 
contribution  levels;  (b)  a  pay  pool 
should  be  large  enough  to  constitute  a 
reasonable  statistical  sample,  i.e.,  not 
less  than  35  individuals  (when  possible) 
or  more  than  300  individuals;  (c)  a  pay 
pool  must  be  large  enough  to  include  a 
second  level  of  supervision,  since  the 
CCAS  process  uses  a  group  of 
supervisors  in  the  pay  pool  to  determine 
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OCS  and  recommended  salary 
adjustments;  and  (d)  neither  the  pay 
pool  manager  nor  the  supervisors  within 
a  pay  pool  will  recommend  or  set  their 
own  individual  pay  levels. 

The  amount  of  money  available 
within  a  pay  pool  is  determined  by  the 
general  pay  increase  and  the  money  that 
would  have  been  available  for  quality 
step  increases,  within-grade  increases, 
awards  (performance-based  awards  as 


defined  in  5  U.S.C.  4505(a)),  promotions 
between  grades  encompassed  in  the 
same  broadband  level,  and  other 
appropriate  factors  (reference  section 
VUI  B).  However,  the  awards  money 
portion  cannot  be  used  for  increments  to 
salary.  The  dollars  to  be  included  in  the 
pay  pool  will  be  computed  based  on  the 
salaries  of  the  employees  in  the  pay 
pool  as  of  September  30  each  year. 


5.  Salary  Adjustment  Guidelines 

After  the  initial  assignment  into  the 
(XAS,  employees'  yearly  contributions 
will  be  determined  by  the  CCAS  process 
described  above,  and  their  overall 
contribution  scores  versus  their  current 
rate  of  basic  pay  will  be  plotted  on  a 
graph  along  with  the  NPR  (see  Figure  2). 
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Figure  2.  CXIAS  Compensatioii  Categories 
The  position  of  those  points  relative  to  the  upper  and  lower  rails  of  the  NPR  gives  a  relative  measure  of  the 
compensation  (salary)  versus  contribution  (OCS).  Employees  fall  into  one  of  three  categories:  inappropriately  com- 
pensated— above  the  rails  (A),  appropriately  compensated  (C),  or  inappropriately  compensated— below  the  rails  (B).  Depend- 
ing on  the  category  into  which  each  employee  falls,  he/she  is  eligible  for  up  to  three  forms  of  additional  compensation. 
The  pay  pool  panel  has  the  option  of  awarding  the  employee  up  to  the  full  General  Schedule  pay  increase  (as  authorized 
by  Congress  and  the  President),  a  contribution  rating  increase  (an  increase  in  base  salary),  and/or  a  contribution  award 
(a  lump-sum  payment  that  does  not  affect  base  salary).  Employees  on  retained  rate  in  the  demonstration  plan  will 
receive  pay  adjustments  in  accordance  with  5  U.S.C.  5363  and  5  CFR  Part  536.  An  employee  receiving  a  retained 
rate  is  not  eligible  for  a  contribution  rating  increase,  since  such  increases  are  limited  by  the  maximum  salary  rate 
for  the  employee's  broadband  level.  An  outline  of  compensation  eligibility  by  contribution  category  is  given  in  Table 
6. 
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C^ategory 


Inappropnately 
Com^nsated  •  A 


Appropriately 
Cotnpensated 


Inappropnately 
Compensated  -  B 


pijs 


TABLE  6.— COMPENSATION  EUGIBIUTY  CHART 


General  Pay 
Increase 


Could  be  reduced  or 
denied 


YES 


YES 


Contribution 
Rating  Increase 


NO 


YES'  -  Up  to  6% 


YES'-*-  Up  to  20% 


Contribution 
Award 


NO 


YES' 


YES 


'Locality  Pay 


YES 


YES 


YES 


'  Basic  pay  pIJs  locality  pay  may  not  exceed  Executive  Level  IV  basic  pay. 

*  May  not  exceed  upper  rail  of  NPR  for  employee's  OCS  or  maximum  salary  for  current  broadband  level. 
'Over  20%  requires  local  commander's  approval. 

*  May  not  excejed  6%  above  the  lower  rail  or  the  maximum  salary  for  current  broadband  level. 
'Pay  pool  maijager  approves  up  to  $10,000.  Amounts  exceeding  SIO.OOO  require  local  commander's  approval. 
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In  general,  those  employees  who  fall 
in  the  inappropriately  compensated — B 
(below  the  rails)  jcategory  of  the  NPR 
should  expect  toj  receive  greater 
percentage  salary  increases  than  those 
who  fall  in  the  inappropriately 
compensated — A  (above  the  rails) 
category.  Over  tiine,  people  will  migrate 
closer  to  the  norvial  pay  range  and 
receive  a  salary  appropriate  for  their 
level  of  contribution. 

Employees  whiose  OCS  would  result 
in  awarding  a  cofitribution  rating 
increase  such  that  the  salary  exceeds  the 
maximum  salary|  for  their  current 
broadband  level  may  receive  a 
contribution  awqrd  equaling  the 
difference. 

The  contribution  rating  increase  fund 
includes  what  ar^  now  within-grade 
increases,  quality  step  increases,  and 
promotions  between  grades 
encompassed  in  the  same  broadband 
level.  The  fund  ^11  be  set  at  not  less 
than  two  percent]  of  the  activity's  total 
salary  budget  (2.^  percent  for  the  first 
year).  This  figurei  will  be  adjusted  as 
necessary  to  mailitain  cost  discipline 
over  the  life  of  thie  demonstration 
project.  The  amount  of  money  available 
to  each  pay  pool  is  determined  annually 
by  the  local  com^iander.  The  general 
pay  increase  fim<i  and  the  contribution 
rating  increase  fund  may  be  transferred 
to  another  category,  but  the  contribution 
award  fund  may  pot  be  transferred. 

The  contributi(in  award  fund  includes 
what  were  formefly  performance  awards 
and  will  be  used  for  awards  given  under 
the  CCAS  proces$.  The  fund  will  be  set 
at  not  less  than  otie  percent  of  the 
activity's  total  salary  budget.  This  fund 
will  not  exceed  90  percent  of  the  total 
awards  budget  so  as  to  allow  for  other 
awards  not  related  to  the  CCAS  process, 


e.g.,  on-the-spot  awards  and  group 
awards,  which  will  continue  to  be 
encouraged  by  management  to  promote 
excellence  in  acquisition  and  attainment 
of  organizational  goals.  For  the  first  year 
this  fund  will  be  set  at  1.3  percent. 

Each  pay  pool  manager  will  set  the 
necessary  guidelines  for  pay 
adjustments  in  the  pay  pool.  Decisions 
will  be  consistent  within  the  pay  pool, 
reflect  cost  disciphne  over  the  life  of  the 
demonstration  project,  and  be  subject  to 
command  review.  The  maximum 
available  pay  rate  under  this 
demonstration  project  will  be  the  rate 
for  a  GS-15,  step  10.  Notwithstanding 
any  other  provision  of  this 
demonstration  project,  if  General 
Schedule  employees  receive  an  increase 
under  5  U.S.C.  5303  that  exceeds  the 
amount  otherwise  required  by  that 
section  on  the  date  of  this  notice,  the 
excess  portion  of  such  increase  shall  be 
paid  to  demonstration  project 
employees  in  the  same  manner  as  to 
General  Schedule  employees.  The 
excess  portion  of  such  increase  shall  not 
be  distributed  through  the  pay  pool 
process. 

6.  Movement  Between  Broadband 
Levels 

It  is  the  intent  of  the  demonstration 
project  to  have  career  growth 
accomplished  through  the  broadband 
levels.  Movement  within  a  broadband 
level  will  be  determined  by  contribution 
and  salary  follovdng  the  CCAS  pay-out 
calculation.  Movement  to  a  higher 
broadband  level  is  normally  a 
competitive  action,  based  on  Office  of 
Personnel  Management  qualifications 
standards.  Movement  to  a  lower 
broadband  level  may  be  voluntary  or 
involuntary. 


Broadband  levels  were  derived  from 
salaries  of  the  banded  GS  grades.  The 
lowest  salary  of  any  given  broadband 
level  is  that  for  step  1  of  the  lowest  GS 
grade  in  that  broadband  level.  Likewise, 
the  highest  salary  of  any  given 
broadband  level  is  that  for  step  10  of  the 
highest  GS  grade  in  that  broadband 
level.  There  is  a  natural  overlap  in 
salaries  in  the  GS  grades  that  also  occurs 
in  the  broadband  system.  Since  the  OCS 
is  directly  related  to  salaries,  there  is 
also  an  overlap  between  OCS  across 
broadband  levels. 

Under  the  demonstration  project, 
managers  are  provided  greater  flexibility 
in  assigning  duties  by  moving 
employees  between  positions  within 
their  broadband  level.  If  there  are 
vacancies  at  higher  levels,  employees 
may  be  considered  for  promotion  to 
those  positions  in  accordance  with 
competitive  selection  procedures. 
Noncompetitive  promotion  capabilities 
in  the  current  system  will  remain  viable 
in  the  demonstration. 

Under  the  approved  competitive 
selection  procedures,  the  selecting 
official  may  consider  candidates  from 
any  source  based  on  viable  and 
supportable  job-related,  merit-based 
methodology.  Similarly,  i^  there  is 
sufficient  cause,  an  employee  may  be 
demoted  to  a  lower  broadband  level 
position  according  to  the  contribution-  " 
based  reduction-in-pay  or  removal 
procedures  discussed  in  section  ID  E  2. 

7.  Implementation  Schedule 

The  1998  employee  aimual  appraisal 
will  be  done  according  to  Component 
performance  plan  rules  in  effect  at  the 
time  of  the  1998  close-out.  Employees 
will  be  moved  by  personnel  action  into 
the  demonstration  project  and  into  the 
appropriate  broadband  level  by 
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February  9, 1999,  or  as  specified  in  the 
organization's  implementation  plan 
approved  by  DoD  and  OPM.  It  is 
acknowledged  that  implementation  will 
be  staggered  and  organizations  will  join 
as  they  successfully  finalize  negotiated 
agreements.  Employees  will  receive  base 
pay  adjustments  for  accrued  within- 
grade  increases  and/or  career  ladder 
promotions  at  the  time  they  are 
reassigned  into  the  demonstration 
project.  All  employees  under  the 
demonstration  project  will  receive  the 
January  1999  general  pay  increase. 

8.  CCAS  Grievance  Procedures 

Bargaining  unit  employees  who  are 
covered  under  a  collective  bargaining 
agreement  may  grieve  CCAS  pay 
determinations  imder  the  grievance- 
arbitration  provisions  of  the  agreement. 
Other  employees  not  included  in  a 
bargaining  unit  may  utiUze  the 
appropriate  administrative  grievance 


procedures  to  raise  a  grievance  against 
CCAS  pay  (5  CFR  Fart  771),  with 
supplemental  instructions  as  described 
below. 

An  employee  may  grieve  the  OCS 
(rating  of  record).  If  an  employee  is 
covered  by  a  negotiated  grievance 
procedure  that  includes  grievances  over 
appraisal  scores,  then  the  employee 
must  resolve  a  grievance  over  an 
appraisal  score  imder  that  procedure 
(i.e.,  that  procedure  is  the  sole  and 
exclusive  procedure  for  resolving  such 
grievances).  If  an  employee  is  not  in  a 
bargaining  unit,  or  is  in  a  bargaining 
unit  but  grievances  over  appraisal  scores 
are  not  covered  under  a  negotiated 
grievance  procedure,  then  the  employee 
may  use  the  administrative  grievance 
procedure  (5  CFR  Part  771)  vnth 
supplemental  instructions  described  in 
the  following  paragraph. 

The  employee  will  submit  the 
grievance  first  to  the  rating  official,  who 


will  submit  a  recommendation  to  the 
pay  pool  panel.  The  pay  pool  panel  may 
accept  the  rating  official's 
recommendation  or  reach  an 
independent  decision.  In  the  event  that 
the  pay  pool  panel's  decision  is 
different  from  the  rating  official's 
recommendation,  appropriate 
justification  will  be  provided.  The  pay 
pool  panel's  decision  is  final  unless  the 
employee  requests  reconsideration  by 
the  next  higher  official  to  the  pay  pool 
manager.  That  official  would  then 
render  the  final  decision  on  the 
grievance. 

9.  Using  the  CCAS  Rating  as  Additional 
Years  of  Retention  Service  Credit  During 
Reduction  in  Force 

Table  7  illustrates  the  years  of 
retention  service  credit  associated  with 
appraisal  results: 

BILLING  CODE  S32S-01-P 


TABLE  7.— RETENTION  SERVICE  CREDIT  ASSOCIATED  WITH  APPRAISAL  RESULTS 
BUSINESS  MANAGEMENT  AND  TECHNICAL  MANAGEMENT  PROFESSIONAL 


1           1 

1        Broadband 

DCS 

OCS  Range                                                                 1 

Years  of  Retention  Service  Credit                    1 

Level 

Normal 
Ranee 

20 

16 

12 

0 

I 

0-29 

21  or  above 

11-20 

1-10 

0 

n 

22-66 

56  or  above 

39-55 

22-38 

21  or  lower 

m 

61-83 

76  or  above 

69-75 

61-68 

60  or  lower 

IV 

79-100 

95  or  above 

87-94 

79-86 

78  or  lower 

Technical  Management  Support 


Broadband 


OCS  Range 


OCS 


Years  of  Retention  Service  Credit 


Level 

Normal 
Ranee 

20 

16 

12 

0 

I 

0-29 

2 1  or  above 

11-20 

1-10 

0 

II 

22-51 

42  or  above 

32-41 

22-31 

2 1  or  lower 

III 

43-66 

59  or  above 

51  -58 

43-50 

42  or  lower 
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IV 


61-83 


76  or  above 


69-75 


61  -68 


60  or  lower 


Administrative  Support 


OCS  Range 


Broadband 


OCS 


Years  of  Retention  Service  Credit 


Level 

Normal 

20 

16 

12 

0 

I 

0-29 

2 1  or  above 

11-20 

1-10 

0 

n 

22-46 

39  or  above 

30-38 

22-29 

21  or  lower 

m 

38-61 

54  or  above 

46-53 

38-45 

37  or  lower 

BILUNQ  CODE 

E.  Special  Situ(itions  Related  to  Pay 
1 .  Change  in  Askignment 

The  CCAS  copcept,  using  the 
broadbanding  structure,  provides 
flexibility  in  m^ng  assignments.  In 
many  cases  an  amployee  can  be 
assigned,  without  change  in  their  rate  of 
basic  pay,  withi^  broad  descriptions, 
and,  at  the  samd  time,  consistent  with 
the  needs  of  the  organization  and 
commensurate  with  the  individual's 
qualiflcations.  Subsequent 
organizational  assignments  to  projects, 
tasks,  or  functions  requiring  the  same 
level  and  area  o(  expertise  and  the  same 
qualiHcations  wpuld  not  constitute  an 
assignment  outside  the  scope  or 
coverage  of  the  (turrent  level  descriptors. 
In  most  cases,  siich  assignments  would 
be  within  the  faitor  descriptors  and 
could  be  accomplished  without  the 
need  to  process  6  personnel  action. 
Assignment  resulting  in  series  change, 
broadband  level  change,  or  change  to 
KSAs  shall  be  adcomplished  by  official 
personnel  actiori.  Thus,  this  approach 
allows  for  broader  latitude  in 
organizational  assignments  and 
streamlines  the  administrative  process. 
Rules  for  specific  types  of  assignments 
under  CCAS  follow. 

(a)  Competitive,  Noncompetitive,  and 
Temporary  Pronjotions.  When  an 
employee  is  profioted  to  a  higher 
broadband  levelj  the  salary  upon 
promotion  will  be  at  least  six  percent, 
but  not  more  than  20  percent,  greater 
than  the  employee's  current  salary. 
However,  if  the  ipinimum  rate  of  the 
new  broadband  evel  is  more  than  20 
percent  greater  t  lan  the  employee's 
current  salary,  tt  en  the  minimum  rate  of 


the  new  broadband  level  is  the  new 
salary.  The  employee's  salary  may  not 
exceed  the  salary  range  of  the  new 
broadband  level.  When  an  employee 
receiving  a  retained  rate  is  promoted  to 
a  higher  broadband  level,  at  a  minimum, 
the  employee's  salary  upon  promotion 
will  be  set  in  the  higher  broadband  level 
(1)  at  six  percent  higher  than  the 
maximum  rate  of  the  employee's 
existing  broadband  level;  or  (2)  at  the 
employee's  existing  retained  rate, 
whichever  is  greater. 

(b)  Competitive  Selection  for  a 
Position  with  Higher  Potential  Salary. 
When  an  employee  is  competitively 
selected  for  a  position  with  a  higher 
target  broadband  level  than  previously 
held  (e.g..  Upward  Mobility),  upon 
movement  to  the  new  position  the 
employee  will  receive  the  salary 
corresponding  to  the  minimum  of  the 
new  broadband  level  or  the  existing 
salary,  whichever  is  greater. 

(c)  Voluntary  Change  to  Lower 
Broadband  Level/Change  in  Career  Path 
(except  RIP).  When  an  employee  accepts 
a  voluntary  change  to  lower  broadband 
level  or  different  career  path,  salary  may 
be  set  at  any  point  within  the  broadband 
level  to  which  appointed,  except  that 
the  new  salary  will  not  exceed  the 
employee's  current  salary  or  the 
maximum  salary  of  the  broadband  level 
to  which  assigned,  whichever  is  lower. 

(d)  Involuntary  Change  to  Lower 
Broadband  Level  Without  Reduction  in 
Pay  Ehie  to  Contribution-based  Action. 
Due  to  inadequate  contribution,  an 
employee's  salary  may  fall  below  the 
minimum  rate  of  basic  pay  for  the 
broadband  level  to  which  he/she  is 
assigned.  When  an  employee  is  changed 
to  a  lower  broadband  level  due  to  sudi 


a  situation,  this  movement  is  not 
considered  an  adverse  action. 

(e)  Involimtary  Reduction  in  Pay,  to 
Include  Change  to  Lower  Broadband 
Level  and/or  Change  in  Career  Path  Due 
to  Adverse  Action.  An  employee  may 
receive  a  reduction  in  pay  within  his/ 
her  existing  broadband  level  and  career 
path;  be  changed  to  a  lower  broadband 
level;  and/or  be  moved  to  a  new 
position  in  a  different  career  path  due 
to  an  adverse  action.  In  these  situations, 
the  employee's  salary  will  be  reduced 
by  at  least  6  percent,  but  will  be  set  no 
lower  than  the  minimum  salary  of  the 
broadband  level  to  which  assigned. 
Employees  placed  into  a  lower 
broadband  due  to  adverse  action  are  not 
entitled  to  pay  retention. 

(f)  Reduction-in-Force  (RIF)  Action 
(including  employees  who  are  off'ered 
and  accept  a  vacancy  at  a  lower 
broadband  level  or  in  a  different  career 
path).  The  employee  is  entitled  to  pay 
retention  if  all  title  5  conditions  are  met. 

(g)  Return  to  Limited  or  Light  Duty 
from  a  Disability  as  a  Result  of 
Occupational  Injury  to  a  Position  in  a 
Lower  Broadband  Level  or  to  a  Career 
Path  with  Lower  Salary  Potential  than 
Held  Prior  to  the  Injury.  The  employee 
is  entitled  indefinitely  to  the  salary  held 
prior  to  the  injury  and  will  receive  full 
general  and  locality  pay  increases. 

2.  Contribution-Based  Reduction-in-Pay 
or  Removal  Actions 

CCAS  is  a  contribution-based 
appraisal  system  that  goes  beyond  a 
performance-based  rating  system. 
Contribution  is  measured  against  six 
critical  factors  corresponding  to  the 
three  career  paths,  each  having  multiple 
levels  of  increasing  contribution.  (For 
the  purposes  of  this  section,  critical 


Federal  Register / Vol.  64.  No.  5 /Friday.  January  8.  1999 /Notices 


1481 


factors  are  synonymous  with  critical 
elements  as  referenced  in  5  U.S.C. 
Chapter  43.)  This  section  applies  to 
reduction  in  pay  or  removal  of 
demonstration  project  employees  based 
solely  on  inadequate  contribution. 
Inadequate  contribution  in  any  one 
factor  at  any  time  during  the  appraisal 
period  is  considered  grounds  for 
initiation  of  reduction-in-pay  or  removal 
action.  The  followring  procedures 
replace  those  established  in  5  U.S.C. 
4303  pertaining  to  reductions  in  grade 
or  removal  for  unacceptable 
performance  except  with  respect  to 
appeals  of  such  actions.  5  U.S.C.  4303(e) 
provides  the  statutory  authority  for 
appeals  of  contribution-based  actions. 
As  is  currently  the  situation  for 
performance-based  actions  taken  under 
5  U.S.C.  4303.  contribution-based 
actions  shall  be  sustained  if  the  decision 
is  supported  by  substantial  evidence 
and  the  Merit  Systems  Protection  Board 
shall  not  have  mitigation  authority  with 
respect  to  such  actions.  The  separate 
statutory  authority  to  take  contribution- 
based  actions  under  5  U.S.C.  75,  as 
modified  in  the  waiver  section  of  this 
notice  (section  IX),  remains  unchanged 
by  these  procedures. 

When  an  employee's  contribution  in 
any  factor  is  at  or  less  than  the  mid- 
point of  the  next  lower  broadband  level 
(or  a  factor  score  of  zero  for  broadband 
level  I  employees),  the  employee  is 
considered  to  be  contributing 
inadequately.  In  this  case,  the 
supervisor  must  inform  the  employee, 
in  writing,  that  unless  the  contribution 
increases  to  a  score  above  the  midpoint 
of  this  next  lower  broadband  level 
(thereby  meeting  the  standards  for 
adequate  contribution)  and  is  sustained 
at  this  level,  the  employee  may  be 
reduced  in  pay  or  removed.  For 
broadband  level  I  employees,  a  factor 
score  that  increases  to  and  is  sustained 
above  zero  is  determined  to  be  adeouate. 
This  written  notification  will  include 
a  contribution  improvement  plan  (CIP) 
which  outlines  specific  areas  in  which 
the  employee  is  inadequately 
contributing.  Additionally,  the  CIP  must 
include  standards  for  adequate 
contribution,  actions  required  of  the 
employee,  and  the  time  in  which  they 
must  be  accomplished,  to  increase  and 
sustain  the  employee's  contribution  at 
an  adequate  level. 

Additionally,  when  an  employee's 
contribution  plots  in  the  area  above  the 
upper  rail  of  the  normal  pay  range,  the 
employee  is  considered  to  be 
contributing  inadequately.  In  this  case, 
the  supervisor  has  two  options.  The  first 
is  to  take  no  action  but  to  document  this 
decision  in  a  memorandum  for  the 
record.  A  copy  of  this  memorandum 


will  be  provided  to  the  employee  and  to 
higher  levels  of  management.  The 
second  option  is  to  inform  the 
employee,  in  writing,  that  unless  the 
contribution  increases  to,  and  is 
sustained  at,  a  higher  level,  the 
employee  may  be  reduced  in  pay  or 
removed. 

These  provisions  also  apply  to  an 
employee  whose  contribution 
deteriorates  during  the  year.  In  such 
instances,  the  group  of  supervisors  who 
meet  during  the  CCAS  assessment 
process  may  reconvene  any  time  during 
the  year  to  review  the  circumstances 
warranting  the  recommendation  to  take 
further  action  on  the  employee. 

When  the  rating  official  informs  the 
employee  that  the  employee  may  be 
reduced  in  pay  or  removed,  the  rating 
official  will  afford  the  employee  a 
reasonable  opportunity  (a  minimum  of 
60  days)  to  demonstrate  acceptable 
contribution  with  regard  to  identifiable 
factors.  As  part  of  the  employee's 
opportunity  to  demonstrate  adequate 
contribution,  he  or  she  will  be  placed  on 
a  CIP.  The  CIP  will  state  how  the 
employee's  contribution  is  inadequate, 
what  improvements  are  required, 
recommendations  on  how  to  achieve 
adequate  contribution,  assistance  that 
the  agency  shall  offer  to  the  employee 
in  improving  inadequate  contribution, 
and  consequences  of  failure  to  improve. 
Once  an  employee  has  been  afforded 
a  reasonable  opportunity  to  demonstrate 
adequate  contribution  but  fails  to  do  so, 
a  reduction-in-pay  (which  may  include 
a  change  to  a  lower  broadband  level 
and/or  reassignment)  or  removal  action 
may  be  proposed.  If  the  employee's 
contribution  increases  to  an  acceptable 
level  and  is  again  determined  to 
deteriorate  in  any  factor  within  two 
years  from  the  beginning  of  the 
opportunity  period,  actions  may  be 
initiated  to  effect  reduction  in  pay  or 
removal  with  no  additional  opportunity 
to  improve.  If  an  employee  has 
contributed  acceptably  for  two  years 
fi-om  the  beginning  of  an  opportunity 
period,  and  the  employee's  overall 
contribution  once  again  declines  to  an 
inadequate  level,  the  employee  will  be 
afforded  an  additional  opportunity  to 
demonstrate  adequate  contribution 
before  it  is  determined  whether  or  not 
to  propose  a  reduction  in  pay  or 
removal. 

An  employee  whose  reduction  in  pay 
or  removal  is  proposed  is  entitled  to  a 
30-day  advance  notice  of  the  proposed 
action  that  identifies  specific  instances 
of  inadequate  contribution  by  the 
employee  on  which  the  action  is  based. 
The  employee  will  be  afforded  a 
reasonable  time  to  answer  the  notice  of 


proposed  action  orally  and/or  in 
writing. 

A  decision  to  reduce  in  pay  or  remove 
an  employee  for  inadequate 
contribution  may  be  based  only  on  those 
instances  of  inadequate  contribution 
that  occurred  during  the  two-year 
period  ending  on  the  date  of  issuance  of 
the  proposed  action.  The  employee  will 
be  issued  written  notice  at  or  before  the 
time  the  action  will  be  effective.  Such 
notice  will  specify  the  instances  of 
inadequate  contribution  by  the 
employee  on  which  the  action  is  based 
and  will  inform  the  employee  of  any 
applicable  appeal  or  grievance  rights. 

All  relevant  documentation 
concerning  a  reduction  in  pay  or 
removal  that  is  based  on  inadequate 
contribution  will  be  preserved  and 
made  available  for  review  by  the 
affected  employee  or  a  designated 
representative.  At  a  minimum,  the 
records  will  consist  of  a  copy  of  the 
notice  of  proposed  action;  the  written 
answer  of  the  employee  or  a  sununary 
when  the  employee  makes  an  oral  reply; 
and  the  written  notice  of  decision  and 
the  reasons  thereof,  along  with  any 
supporting  material  including 
documentation  regarding  the 
opportunity  afforded  the  employee  to 
demonstrate  adequate  contribution. 

F.  Revised  Reduction-ln-Force  (RIF) 
Procedures 

RIF  shall  be  conducted  according  to 
the  provisions  of  5  CFR  351,  except  as 
otherwise  specified  below. 

Displacement  means  the  movement 
via  RIF  procedures  of  an  employee  into 
a  position  held  by  an  employee  of  lower 
retention  standing. 

All  positions  participating  in  the 
demonstration  project  within  a  given 
Component  and  located  within  the  same 
commuting  area  may  be  considered  a 
separate  competitive  area.  Alternatively, 
Components  may  establish  all  or  part  of 
the  Component  at  a  given  geographic 
location  as  a  competitive  area.  In  any 
event,  employees  under  this 
demonstration  shall  be  placed  in  a 
different  competitive  area  from 
employees  who  are  not  covered. 

Ejnployees  are  entitled  to  additional 
years  of  retention  service  credit  in  RIF, 
based  on  appraisal  results.  This  credit 
will  be  based  on  the  employee's  three 
most  recent  annual  overall  contribution 
scores  (OCSs)  of  record  received  during 
the  four-year  period  prior  to  the 
issuance  of  RIF  notices.  However,  if  at 
the  time  RIF  notices  are  issued,  three 
CCAS  cycles  have  not  yet  been 
completed,  the  annual  performance 
rating  of  record  under  the  previous 
performance  management  system  will 
be  substituted  for  one  or  more  OCSs.  as 
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appropriate.  Ani  employee  who  has 
received  at  least  one  but  fewer  than 
three  previous  natings  of  record  shall 
receive  credit  fdr  performance  on  the 
basis  of  the  value  of  the  actual  rating(s] 
of  record  dividad  by  the  number  of 
actual  ratings  raceived.  Employees  with 
three  OCS  or  performance  ratings  shall 
receive  credit  fdr  performance  on  the 
basis  of  the  value  of  the  actual  ratings 
of  record  dividep  by  three.  In  cases 
where  an  individual  employee  has  no 
annual  OCS  or  performance  rating  of 
record,  an  average  OCS  or  performance 
rating  will  be  assigned  and  used  to 
determine  the  additional  service  credit 
for  that  individual.  (This  average  rating 
is  derived  from  pe  current  ratings  of 
record  for  the  eifiployees  in  that 
individual's  ceu*er  path  and  broadband 
level  within  the  competitive  area 
affected  by  a  giv^n  RIP.)  See  Table  7. 
Retention  Servioe  Credit  Associated 
with  Appraisal  ftesults. 

When  a  competing  employee  is  to  be 
released  from  hik/her  position,  the 
activity  shall  establish  separate  master 
retention  lists  for  the  competitive  and 
excepted  services,  by  type  of  work 
schedule  and  (fdr  excepted  service 
master  retention  lists  )  appointing 
authority. 

Within  the  above  groups,  competing 
employees  shall  be  listed  on  the  master 
retention  list  in  descending  retention 
standing  order  a  i  defined  by  their 
tenure,  veterans  preference,  and  length 
of  service  as  det(  srmined  by  their 
adjusted  service  computation  date. 
Employees  will  1  )e  listed  as  follows:  By 
tenure  group  I,  group  II,  group  III; 
within  each  group  by  veterans' 
preference  subgfloup  AD  (preference 
eligible  employees  with  a  compensable 
service-connected  disability  of  30 
percent  or  morel  subgroup  A  (other 
preference  eligible  employees), 
subgroup  B  (non|-preference  eligible 
employees);  and  within  each  group,  by 
length  of  service  as  determined  by  the 
adjusted  service  [:omputation  date, 
beginning  with  t  le  earliest  service  date. 

Employees  wi  1  be  ranJced  in  order  of 
their  retention  si  mding,  beginning  with 
the  most  senior  e  mployee.  This 
employee  may  d  splace  an  employee  of 
lower  retention  s  tanding  occupying  a 
position  that  is  at  the  same  or  lower 
broadband  level  md  that  is  in  a  series 
for  which  the  senior  employee  is  fully 
qualified,  to  incl  ide  a  series  in  a 
different  career  i  ath.  The  undue 
interruption  star  dard  of  5  CFR 
351.403(a)(1)  shell  serve  as  the  criterion 
to  determine  if  a  i  employee  is  fully 
quahfied.  In  add  tion,  to  be  fully 
qualified,  the  employee  must  meet 
DAWIA  statutor]f  requirements  for  the 
position,  if  applifcable.  (However, 


statutory  waivers  shall  continue  to 
apply.)  The  displaced  employee  must  be 
appointed  under  the  same  authority,  if 
excepted  service,  and  in  the  same  work 
schedule.  Offer  of  assignment  shall  be  to 
the  position  that  requires  no  reduction 
or  the  least  possible  reduction  in 
broadband.  Where  more  than  one  such 
position  exists,  the  employee  must  be 
offered  the  position  encumbered  by  the 
employee  with  the  lowest  retention 
standing. 

Displacement  rights  are  normally 
limited  to  one  broadband  level  below 
the  employee's  present  position. 
However,  a  preference-eligible 
employee  with  a  compensable  service- 
connected  disability  of  30  percent  or 
more  may  displace  up  to  the  two 
broadband  levels  below  the  employee's 
present  position  (or  the  equivalent  of 
five  General  Schedule  grades)  below  the 
employee's  present  level. 

Employees  covered  by  the 
demonstration  are  not  eligible  for  grade 
retention.  Pay  retention  will  be  granted 
to  employees  dowoigraded  by  reduction 
in  force  whose  rate  of  basic  pay  exceeds 
the  maximum  salary  range  of  the 
broadband  level  to  which  assigned. 
Such  employees  will  be  entitled  to 
retain  the  rate  of  basic  pay  received 
immediately  before  the  reduction,  not  to 
exceed  150%  of  the  maximum  salary  of 
the  lower  broadband  level. 

Under  the  demonstration  project,  all 
employees  affected  by  a  reduction-in- 
force  action,  other  than  a  reassignment, 
maintain  the  right  to  appeal  to  die  Merit 
Systems  Protection  Board  (MSPB)  if 
they  believe  the  process/procedures 
were  not  properly  applied. 

Prior  to  RIF,  employees  may  be 
offered  a  vacant  position  in  the  same 
broadband  as  the  highest  broadband 
available  by  displacement.  Employees 
may  also  be  offered  placement  into 
vacant  positions  for  which  management 
has  waived  the  qualifications 
requirements.  If  the  employee  is  not 
placed  into  a  vacant  position  and  cannot 
be  made  an  offer  of  assignment  via 
displacement,  the  employee  shall  be 
separated. 

G.  Academic  Degree  and  Certificate 
Training 

Trained  and  educated  personnel  are  a 
critical  resource  in  an  acquisition 
organization.  This  demonstration 
recognizes  that  training  and 
development  programs  are  essential  to 
improving  the  performance  of 
individuals  in  the  acquisition 
workforce,  and  thereby  raising  the 
overall  level  of  performance  of  the 
acquisition  workforce,  and  that  a  well- 
developed  training  program  is  a 
valuable  tool  for  recruiting  and  retaining 


motivated  employees.  Currently, 
DAWIA  authorizes  degree  and 
certificate  training  for  acquisition-coded 
positions  through  the  year  2001.  This 
demonstration  extends  that  authority  for 
the  duration  of  this  demonstration  and 
expands  its  coverage  to  the  acquisition 
support  positions  identified  in  this 
demonstration  project.  It  also  provides 
authorization  at  the  local  level  to 
administer  and  pay  for  these  degree  and 
certificate  training  programs.  This 
authorization  will  facilitate  continuous 
acquisition  of  advanced,  specialized 
knowledge  essential  to  the  acquisition 
workforce,  and  provide  a  capability  to 
assist  in  the  recruiting  and  retaining  of 
personnel  critical  to  the  present  and 
future  requirements  of  the  acquisition 
workforce.  Funding  for  this  training, 
while  potentially  available  from 
numerous  sources  (including  DAWIA 
for  employees  in  acquisition-coded 
positions),  is  the  responsibility  of  the 
participating  organization. 

H.  Sabbaticals 

Organizations  participating  in  the 
acquisition  demonstration  project  will 
have  the  authority  to  grant  sabbaticals 
without  application  to  higher  levels  of 
authority.  These  sabbaticals  will  permit 
employees  to  engage  in  study  or  work 
experience  that  contributes  to  their 
development  and  effectiveness.  The 
sabbatical  provides  opportunities  for 
employees  to  acquire  knowledge  and 
expertise  that  cannot  be  acquired  in  the 
standard  working  environment.  These 
opportunities  should  result  in  enhanced 
employee  contribution.  The  spectrum  of 
available  activities  under  this  program 
is  limited  only  by  the  constraint  that  the 
activity  contribute  to  the  organization's 
mission  and  to  the  employee's 
development.  The  program  can  be  used 
for  training  with  industry  or  on-the-job 
work  experience  with  public,  private,  or 
nonprofit  organizations.  It  enables  an 
employee  to  spend  time  in  an  academic 
or  industrial  enviroiunent  or  to  take 
advantage  of  the  opportunity  to  devote 
full-time  effort  to  technical  or 
managerial  research. 

The  acquisition  demonsfration  project 
sabbatical  program  will  be  available  to 
all  demonstration  project  employees 
who  have  seven  or  more  years  of 
Federal  service.  Each  sabbatical  will  be 
of  three  to  twelve  months'  duration  and 
must  result  in  a  product,  service,  report, 
or  study  that  will  benefit  the  acquisition 
community  as  well  as  increase  the 
employee's  individual  effectiveness. 
Requests  for  a  sabbatical  must  be  made 
by  the  employee  through  the  chain  of 
command  to  the  employee's  installation 
Executive  Director  or  equivalent,  who 
has  final  approval  authority  and  who 
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must  ensure  that  the  program  benefits 
both  the  acquisition  workforce  and  the 
individual  employee.  Funding  for  the 
employee's  salary  and  other  expenses  of 
the  sabbatical  is  the  responsibility  of  the 
participating  organization. 

IV.  Training 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  provide  not  only  the 
necessary  knowledge  and  skills  to  carry 
out  the  proposed  changes,  but  will  also 
lead  to  participant  commitment  to  the 
program. 

Training  at  the  beginning  of 
implementation  and  throughout  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  staff  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  the  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include:  (1)  a  description  of  the 
personnel  system;  (2)  how  employees 
are  converted  into  and  out  of  the 
system;  (3)  the  pay  adjustment  and/or 
bonus  process;  (4)  the  new  position 
requirements  document;  (5)  the  new 
classification  system;  and  (6)  the 
contribution-based  compensation  and 
appraisal  system. 

In  conjimction  with  the  education, 
training,  and  career  development  assets 
of  the  Military  Services  and  DoD 
Agencies,  the  demonstration  project 
team  will  train,  orient,  and  keep 
informed  all  supervisors  and  employees 
covered  by  the  demonstration  project 
and  administrative  staff  responsible  for 
implementing  and  administering  the 
human  resource  program  changes. 

A.  Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  personnel 
management  authority  and 
accountability,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  that  vnW 
prepare  them  for  their  new 
responsibilities.  Training  will  include 
detailed  information  on  the  policies  and 
procedures  of  the  demonstration  project, 
as  well  as  skills  training  in  using  the 
classification  system,  position 
requirements  document,  and 
contribution  evaluation  software. 

B.  Administrative  Staff 

The  administrative  staff,  general 
personnel  speciaHsts,  technicians,  and 
administrative  officers  will  play  a  key 
role  in  advising,  training,  and  coaching 


supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  receive  training 
in  the  procedural  and  technical  aspects 
of  the  project. 

C.  Employees 

In  the  months  prior  to 
implementation,  the  demonstration 
project  team  and  Military  Service  and 
DoD  Agency  training  and  career 
development  offices  will  provide  all 
employees  covered  under  the 
demonstration  project  training  through 
various  media.  This  training  is  intended 
to  fully  inform  all  affected  employees  of 
all  significant  project  decisions, 
procedures,  and  processes. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

Initial  entry  into  the  demonstration 
project  for  covered  employees  will  be 
accomplished  through  a  full  employee- 
protection  approach  that  ensures  each 
employee's  initial  placement  into  a 
broadband  level  without  loss  of  pay. 
Automatic  conversion  from  the 
permanent  GS  grade  and  step  of  record 
at  time  of  conversion  into  the  new 
broadband  system  will  be 
accomplished.  Adjustments  to  the 
employee's  base  salary  for  step  increase 
and  non-competitive  career  ladder 
promotion  will  be  computed  based  on 
the  current  value  of  the  step  or 
promotion  increase  and  a  prorated  share 
based  upon  the  number  of  weeks  an 
employee  has  completed  towards  the 
next  higher  step  or  grade,  per  paragraph 
VIII  A.  This  conversion  process,  i.e. 
"buy-in,"  is  applicable  to  employees 
only  at  the  initial  entry  of  their 
organization  into  the  demonstration 
project  in  accordance  with  their 
approved  implementation  plan. 

Special  salary  rates  will  no  longer  be 
applicable  to  demonstration  project 
employees.  Employees  on  special  salary 
rates  at  the  time  of  conversion  will 
receive  a  new  basic  rate  of  pay 
computed  by  dividing  their  highest 
adjusted  rate  of  basic  pay  (i.e.,  special 
pay  rate,  or  if  higher,  the  locality  rate) 
by  the  locality  pay  factor  for  their  area. 
All  employees  will  be  eligible  for  the 
future  locality  pay  increases  of  their 
geographic  area.  When  conversion  into 
the  demonstration  project  is 
accompanied  by  a  simultaneous 
geographic  move,  the  employee's  GS 
pay  entitlements  (including  any  locality 
or  special  rate)  in  the  new  area  will  be 
determined  before  converting  the 
employee's  pay  to  the  demonstration 
project  pay  system.  A  full  locality 


adjustment  will  then  be  added  to  the 
new  basic  pay  rate. 

Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process,  as  there  will  be  no 
change  in  total  salary.  If  the  employee's 
rate  of  basic  pay  exceeds  the  maximum 
rate  of  basic  pay  for  the  broadband  level 
corresponding  to  the  employee's  GS 
grade,  the  employee  will  remain  at  that 
broadband  level  and  will  receive  a 
retained  rate.  Employees  who  enter  the 
demonstration  project  later  by  lateral 
reassignment  or  transfer  will  enter  at 
their  current  basic  pay  with  no  loss  or 
gain  due  to  transfer,  and  will  not  receive 
the  "buy-in"  applied  during  the  initial 
conversion  process  of  their  organization 
into  the  demonstration  project. 

B.  Conversion  Back  to  the  Former 
System 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedure  will  be  used  to  convert  the 
employee's  project  pay  band  to  a  GS 
grade  and  the  employee's  demonstration 
rate  of  pay  to  a  GS  rate  of  pay.  The 
converted  GS  grade  and  GS  rate  of  pay 
must  be  determined  before  movement  or 
conversion  out  of  the  demonstration 
project  and  any  accompanying 
geographic  movement,  promotion,  or 
other  simultaneous  action.  For 
conversions  upon  termination  of  the 
project  and  for  lateral  assignments,  the 
converted  GS  grade  and  rate  will 
become  the  employee's  actual  GS  grade 
and  rate  after  leaving  the  demonstration 
project  (before  any  other  action).  For 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rate  will  be 
used  in  applying  any  GS  pay 
administration  rules  applicable  in 
connection  with  the  employee's 
movement  out  of  the  project  (e.g., 
promotion  rules,  highest  previous  rate 
rules,  pay  retention  rules)  as  if  the  GS- 
converted  grade  and  rate  were  actually 
in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

1.  Grade-Setting  Provisions 

An  employee  is  converted  to  one  of 
the  grades  in  their  current  broadband 
level  according  to  the  following  rules: 

(i)  The  employee's  adjusted  rate  of 
pay  under  the  demonstration  project 
(including  any  locality  payment)  is 
compared  with  the  step  4  rate  in  the 
highest  applicable  GS  rate  range.  (For 
this  purpose,  a  GS  rate  range  includes 
a  rate  range  in  (1)  the  GS  base  schedule, 
(2)  the  locality  rate  sched-ile  for  the 
locality  pay  area  in  which  the  position 
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is  located,  or  (SJ)  the  appropriate  special 
rate  schedule  f()r  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade-interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(ii)  If  the  employee's  adjusted 
demonstration  toroject  rate  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade. 

(iii)  If  the  employee's  adjusted 
demonstration  project  rate  is  lower  than 
the  applicable  3tep  4  rate  of  the  highest 
grade,  the  adjusjted  rate  is  compared 
with  the  step  4  ^ate  of  the  second- 
highest  grade  irt  the  employee's  pay 
band.  If  the  employee's  adjusted  rate 
equals  or  exceeds  the  step  4  rate  of  the 
second-highest  grade,  the  employee  is 
converted  to  th4t  grade. 

(iv)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjiisted  demonstration 
project  rate  equtls  or  exceeds  the 
applicable  step  4  rate  of  the  grade.  The 
employee  is  then  converted  at  that 
grade.  If  the  employee's  adjusted  rate  is 
below  the  step  4  rate  of  the  lowest  grade 
in  the  band,  the  employee  is  converted 
to  the  lowest  gr^de. 

(v)  Exception^  If  the  employee's 
adjusted  demonstration  project  rate 
exceeds  the  ma^^mum  rate  of  the  grade 
assigned  under  the  above-described  step 
4  rule  but  fits  in  the  rate  range  for  the 
next  higher  applicable  grade  (i.e., 
between  step  1  and  step  4),  then  the 
employee  shall  te  converted  to  that  next 
higher  applicable  grade. 

(vi)  Exception^  An  employee  will  not 
be  converted  to  $  lower  grade  than  the 
grade  held  by  the  employee 
immediately  praceding  a  conversion, 
lateral  assignment,  or  lateral  transfer 
into  the  demonstration  project,  unless 


since  that  time  the  employee  has 
undergone  a  reduction  in  broadband 
level,  reduction  in  pay  based  upon  an 
adverse  action,  a  contribution-based 
action,  a  reduction-in-force  action,  or  a 
voluntary  change  to  lower  broadband 
level. 

2.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rate  of  pay  to  a  GS  rate  of  pay  in 
accordance  with  the  following  rules: 

(i)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(ii)  An  employee's  adjusted  rate  of 
pay  under  the  project  (including  any 
locahty  payment)  is  converted  to  a  GS 
rate  on  the  highest  applicable  rate  range 
for  the  converted  GS  grade.  (For  this 
purpose,  a  GS  rate  range  includes  a  rate 
range  in  (1)  the  GS  base  schedule,  (2)  an 
applicable  locality  rate  schedule,  or  (3) 
an  applicable  special  rate  schedule.) 

(iii)  If  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 
If  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay. 

(iv)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 


employee's  adjusted  demonstration 
project  rate  is  converted  to  a  special 
rate.  If  this  rate  falls  between  two  steps 
in  the  special  rate  schedule,  the  rate 
must  be  set  at  the  higher  step.  The 
converted  GS  unadjusted  rate  of  basic 
pay  will  be  the  GS  rate  corresponding  to 
the  converted  special  rate  (i.e.,  same 
step  position). 

3.  Employees  Receiving  a  Retained  Rate 
Under  the  Project 

If  an  employee  is  receiving  a  retained 
rate  under  the  demonstration  project, 
the  employee's  GS-equivalent  grade  is 
the  highest  grade  encompassed  in  his  or 
her  broadband  level.  The  DUSD  (AR) 
and  the  DASD  (CPP)  will  coordinate 
with  0PM  to  prescribe  a  procedure  for 
determining  GS-equivalent  pay  rates  for 
employees  receiving  retained  rates. 

4.  Years  of  Retention  Service  Credit  and 
Appraisal  Rating  Provisions 

Employees  leaving  the  demonstration 
project  will  be  assigned  ratings  of  record 
that  conform  with  pattern  E  of  5  CFR 
430.208(d)  based  on  the  years  of  credit 
accumulated  for  the  3  most  recent  years 
during  the  last  4  years  while  under  the 
demonstration  project.  Since  the 
demonstration  project  does  not  make 
use  of  summary  level  designators  (e.g., 
Outstanding,  Level  5;  Highly  Successful, 
Level  4;  Fully  Successful,  Level  3;  or 
Unacceptable,  Level  1)  used  in  the 
appraisal  system  and  programs 
constructed  under  5  U.S.C.  Chapter  43 
and  5  CFR  Part  430,  the  retention 
service  credit  that  is  based  on  the 
employee's  OCS  as  shown  in  Table  7 
will  be  translated  to  summary  level 
designators  as  shown  in  Table  8  for  use 
by  the  gaining  agency. 

BILLING  CODE  632S-01-P 


TABLE  «.— TRANSLA-nON  OF  RETENTION  SERVICE  CREDIT 


RETENTION  SKRVirF  TPFniT 

20 


16 


12 


APPRAISAL  RATINr.  !  FVFI 


Outstanding  or  equivalent.  Level  5 


Highly  Successful  or  equivalent.  Level  4 


Fully  Successful  or  equivalent.  Level  3 


Unsuccessful,  Level  1 


BIUMG  CODE  «2S-e  -P 

5.  Within-Grade  increase — Equivalent 
Increase  Determinations 

Service  under  the  demonstration 
project  is  creditaple  for  within-grade 
increase  purpose|s  upon  conversion  back 


to  the  GS  pay  system.  CCAS  base  salary 
increases  (including  a  zero  increase) 
under  the  demonstration  project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 


within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

VI.  Pro|ef:t  Duration 

The  project  evaluation  plan  addresses 
how  each  intervention  will  be 
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comprehensively  evaluated  for  at  least 
the  Hrst  five  years  of  the  demonstration 
project.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  armoimcement  in  the 
Federal  Register,  with  0PM  approval. 
At  the  five-year  point,  the  entire 
demonstration  project  will  be 
reexamined  for:  (a)  permanent 
implementation;  (b)  modification  and 
additional  testing;  (c)  extension  of  the 
test  period;  or  (d)  termination. 

Vn.  Evaluation  Plan 

Demonstration-authorizing  legislation 
(5  U.S.C.  Chapter  47)  mandates 
evaluation  of  the  demonstration  project 
to  assess  the  effects  of  project  features 


and  outcomes.  In  addition,  the  project 
will  be  evaluated  for  the  feasibiUty  of 
application  to  other  Federal  Agencies. 
The  overall  evaluation  will  consist  of 
three  phases — baseline,  formative,  and 
simimative  evaluations.  The  evaluation 
for  the  participating  agencies  will  be 
overseen  by  the  Office  of  Merit  Systems 
Oversight  and  Effectiveness,  OFM;  the 
Office  of  the  Secretary  of  Defense 
(Acquisition  &  Technology);  and  the 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  (Civilian  Personnel  Policy), 
DoD. 

The  main  purpose  of  the  evaluation  is 
to  determine  the  effectiveness  of  the 
personnel  system  changes  to  be 


imdertaken.  To  the  extent  possible, 
strong  direct  or  indirect  relationships 
will  be  established  between  the 
demonstration  project  features, 
outcomes,  and  mission-related  changes 
and  personnel  system  effectiveness 
criteria.  The  evaluation  approach  uses 
an  intervention  impact  model  that 
specifies  each  personnel  system  change 
as  an  intervention,  the  expected  effects 
of  each  intervention,  the  corresponding 
measures,  and  the  data  sources  for 
obtaining  the  measures.  Table  9  presents 
the  intervention  impact  model  to  be 
used  for  this  demonstration  for 
initiatives  affecting  title  5. 

BILUNO  COOC  •32S-ei-# 


TABLE  9.— INTERVENTION  IMPACT  EVALUATION  MODEL 


INTERVENTIONS 

EXPECTED  EFFECTS 

MEASURES 

DATA  SOURCES 

1.    Sin^lified 

Accelerated  Hiring 

A.  Improved  ease  of 
hiring  process 

B.  Improved  recniitment 

i.     Perceived  flexibility 

in  authority  to  hire 
i.     Offer/accept  ratios 
ii.    Percent  declinations 

a.  Attitude  survey 

a.  Personnel  office  data 
a.  Personnel  office  data 

C.  Increased  quality  of 
new  hires 

D.  Reduced 
administrative 
workload/paperwork 
reduction 

i.     Experience, 
education,  skills 

i.     Actual/perceived 
skills 

a.  Personnel  office  dau 

a.  Personnel  office  data 

b.  Attitude  survey 
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2.  Expanded 
Candidate 
Selection  Process 


Flexibility  in 
recruitment 


B. 


Increased  quality  of 
new  hires 


i.     Perceived  flexibility 

ii.    Number/percentage 
of  employees  hired 
in  the  3  groups: 
Superior,  Highly 
Qualified,  Basically 
Qualified 

i.     Employee 
effectiveness 

ii.    Experience 
education,  skills 


a.  Attitude  survey 
a.  Workforce  data 


a.  Workforce  data 

a.  Attitude  survey 

b.  Workforce  data 


3.     Appjointment 
Authority 
(Pertnanent, 
Modified  Term, 
and  Temporary 
'  Limited) 


A.    Increased  capability 
to  expand  and 
contract  workforce 


B.    Reduced 
administrative 
workload 


i.     Number/percentage 

of  contingent 

employees 
ii.    Number/percentage 

of  conversions  from 

modifled  term  to 

permanent 

appointments 
iii.  Average  length  of 

employment 

(contingent  hires) 
i.     Actual/perceived 

time  savings 


a.  Workforce  data 


a.  Workforce  data 

b.  Personnel  office  data 


a.  Workforce  data 

b.  Personnel  office  data 

a.  Attitude  survey 

b.  Personnel  office  data 


4.     Flexible 
Probationary 
Period 


Expanded  employee 
assessment  period 


11. 


111. 


Average  conversion 
period  to  permanent 
status 

Number/percentage 
of  employees 
completing 
Number  of 
separations  during 
probationary  period 


a.  Workforce  data 

b.  Personnel  office  data 

a.  Workforce  data 

b.  Personnel  office  data 

a.  Workforce  data 
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S.  Contribution-based 
Conq)ensation  and 
Appraisal  System 

I.     Contribution- 
based  pay 
progression 


n.   Cash  Awards  / 
bonuses 


A.   Increased  pay- 
contribution  link 


B.  Improved 
contribution  & 
performance 
feedback 

C.  Increased  retention  of 
high  contributors 

D.  Increased  turnover  of 
low  contributors 

A.   Reward  contribution 
&  performance 


i.     Pay-contribution 

correlation 
ii.    Perceived  pay- 
contribution  link 
iii.  Perceived  fairness 

of  ratings 
iv.   Satisfaction  with 

ratings 
V.    Employees  trust  in 

supervisors 
vi.   Pay  progression  by 

contribution 

assessment 
i.     Adequacy  of 

contribution  & 

performance 

feedback 

i.     Turnover  by 

contribution 

assessment 
i.     Turnover  by 

contribution 

assessment 
i.     Amount  &  number 

of  awards  by  career 

path,  demographics 

performance 
ii.    Perceived  fairness 

of  awards 


a.  Attitude  Survey 

b.  CCAS  date 

a.  Attitude  Survey 

a.  Attitude  Survey 
a.  Attitude  Survey 
a.  Attitude  Survey 
a.  Workforce  data 

a.  Attitude  Survey 


a.  Workforce  data 


a.  Workforce  data 


a.  Woricforce  data 

b.  Personnel  office  data 


a.  Attitude  Survey 
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6.    Bra 

^dbanding 

A. 

Increa.sed 

organizational 

flexibility 

i.     Perceived  flexibility 

a.  Attitude  Survey 

B. 

Reduced 

i.     Actual/perceived 

a.  Personnel  office  data 

administrative 

time  savings 

b.  Attitude  Survey 

workload/paperwork 

reduction 

C. 

Higher  starting 
salaries 

i.     Starting  salaries  of 
banded  vs.  non- 
banded  employees 

a.  Workforce  data 

D. 

More  gradxial  pay 
progression  at  entry 
level 

i .     Progression  of  new 
hires  over  time  by 
band  &  career  path 

a.  Workforce  data 

E. 

Increased  pay 
potential 

i.     Mean  salaries  by 
band,  career  path, 
demographics 

a.  Workforce  data 

F. 

Higher  average  salary 

i.     Total  payroll  cost 

a.  Workforce  data 

G. 

Increased  satisfaction 
widi  advancement 

i.     Employees 
perception  of 

a.  Attitude  Survey 

H. 

Increased  pay 

advancement 

satisfaction 

i.     Pay  satisfaction, 
internal/external 
equity 

a.  Attitude  Survey 

7.    Sini 

plified 

A. 

Simplified/automated 

i.     Perceived  flexibility 

a.  Attitude  Survey 

Classificadon 

classification 

ii.    Fewer  position 

a.  Workforce  data 

Sys 

em 

procedures 

requirements 
documents 

b.  Personnel  offlce  data 

B. 

Reduced 

i.     Actual/perceived 

a.  Personnel  office  data 

administrative 

time  savings 

b.  Attitude  survey 

workload/paperwork 

reduction 

8.    Sin 

plified 

A. 

Prevent  loss  of  high- 

i.     Separate  employees 

a.  Workforce  data 

Mo 

iificdRIF 

performing 

by  demographics. 

b.  Attitude  survey/focus 

employees  with 

performance 

groups 

needed  skills 

ii.    Satisfaction  with 
RIF  process 

a.  Personnel  office  data 

B. 

Contain  cost  and 
disruption 

i.     Number  of 

employees  affected 

by  RIF 
ii.    Time  to  conduct  RIF 
iii.  Number  of 

appeals/reinstate- 

a. Personnel  office  data 

a.  Personnel  office  data 
a.  Personnel  office  data 

ments 

9.     Ac^emic  Degree 

A. 

Increased  en^loyce 

i.     Denragraphics  of 

a.  Workforce  data 

and  Certificate 

career  progression 

affected  employees 

Training 

ii.    Employee/manage- 

a. Attitude  survey 

ment  satisfaction 

B. 

Increa.sed 

capability/flexibility 
for  workforce 

i.     Perceived  flexibility 

a.  Attitude  survey 

shaping 
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10.  Sabbaticals 

A. 
B. 

Increase  employee 
career  progression 

Increased 

capability/flexibility 
for  workforce 
shaping 

i.      Demographics  of 
affected  employees 

ii.    Employee/manage- 
ment satisfaction 

i.     Perceived  flexibility 

a.  Workforce  data 
a.  Attitude  survey 
a.  Attitude  survey 

11.  Voluntary  Emeritus 
Program 

A. 

Encourages  retirees 
to  mentor  junior 
professionals 

i.     Frequency  of  use 

a.  Workforce  date 

BtLUNG  CODE  S32S-01-C 

The  specific  measures  to  be  collected 
using  the  different  methods  are 
determined  from  the  goals  and 
objectives  stated  for  each  intervention. 
Both  qualitative  and  qiiantitative 
measures  will  be  obtained.  Most  of  the 
potential  measures  can  be  grouped 
around  three  major  effectiveness 
criteria:  speed,  cost,  and  quaUty. 
Collectively,  the  outcomes  of  the 
interventions  are  hypothesized  to  lead 
to  agency  personnel  management 
improvements,  as  reflected  by 
timeliness,  cost  effectiveness,  and 
quality. 

Baseline  measures  will  be  taken  prior 
to  project  implementation.  Then, 
repeated  post-implementation 
measurements  will  be  taken  to  allow 
longitudinal  comparisons  by 
intervention  within  and  across  DoD 
Components.  A  comparison  group  will 
be  selected  and  compared  to  the 
demonstration  project  group  to 
determine  the  effects  and  outcomes  of 
the  project. 

The  effectiveness  of  each  intervention 
and  of  the  demonstration  project  as  a 
whole  in  meeting  stated  objectives  will 
be  addressed  using  a  multi-approach 
method.  Some  methods  will  be 
unobtrusive  in  that  they  do  not  require 
reactions  to  inputs  from  employees  or 
managers.  These  methods  include 
analysis  of  archival  workforce  data  and 
personnel  office  data,  review  of  logs 
maintained  by  site  historians 
documenting  contextual  events,  and 
assessments  of  external  economic  and 
legislative  changes.  Other  methods  such 
as  periodic  attitude  sm^eys,  structured 
interviews,  and  focus  groups  will  be 
used  to  assess  the  perceptions  of 
employees,  managers,  supervisors,  {uid 
personnel  regarding  the  personnel 
system  changes  and  the  performance  of 
their  organizations  in  general. 
Evaluation  activities  will  also  take  into 
account  the  unique  natuure  of  this  project 


in  terms  of  geographic  and 
organizational  diversity. 

m  addition  to  the  intervention  impact 
model,  a  general  context  model  will  be 
used  to  determine  the  effects  of 
potential  intervening  variables  (e.g., 
downsizing,  regionalization  of  the 
persormel  function,  and  the  state  of  the 
economy  in  general).  Potential 
unintended  outcomes  will  also  be 
monitored,  and  an  attempt  will  be  made 
by  the  evaluation  team  to  link  the 
outcomes  or  demonstration  project 
interventions  to  organizational 
effectiveness.  In  addition  to  assessing 
the  impact  of  the  individual 
demonstration  project  features,  the 
evaluation  vnll  also  assess  the  impact  of 
the  project  as  a  whole,  along  with 
possible  context  effects  and  effects  of 
intervening  variables.  The  evaluation 
will  also  monitor  impact  on  veterans 
and  EEO  groups,  adherence  to  the  merit 
systems  principles  and  avoidance  of 
prohibited  personnel  practices.  In 
addition,  the  evaluation  will  attempt  to 
link  the  demonstration  project  effects 
and  outcomes  to  organizational 
outcomes  such  as  mission 
accomplishment  and  productivity. 

The  initial  evaluation  effort  will 
consist  of  three  main  phases — baseUne, 
formative,  and  summative  evaluation 
covering  five  (5)  years.  Baseline  will 
collect  workforce  data  to  determine  the 
"as-is"  state.  The  formative  evaluation 
phase  will  include  baseline  data 
collection  and  analyses,  implementation 
evaluation,  and  interim  assessments. 
Periodic  reports  and  annual  summaries 
will  be  prepared  to  document  the 
findings.  The  summative  evaluation 
phase  will  focus  on  an  overall 
assessment  of  the  demonstration  project 
outcomes,  looking  initially  at  the  first 
four  (4)  years,  with  a  follow-on  report 
covering  the  first  five  (5)  years.  The 
rationale  for  summative  evaluation  after 
the  first  four  years  is  to  assess  whether 
the  demonstration  will  continue  after 
the  fifth  year.  It  the  analysis  indicates 


that  the  interventions  show  a  positive 
effect  towards  meeting  the  goals  of  the 
demonstration,  then  documentation  will 
be  generated  to  support  a  request  that 
the  demonstration  progress  further.  If 
the  analysis  indicates  that  the 
interventions  do  not  meet  the  stated 
objectives,  or  if  the  participating 
organizations  do  not  wish  to  continue  in 
the  demonstration,  then  documentation 
and  planning  for  conversion  back  to  the 
existing  personnel  system  must  be 
prepared.  The  fifth-year  summative 
evaluation,  used  in  reporting  to 
Congress,  will  provide  overall 
assessment  of  all  initiatives  individually 
and  as  a  whole.  It  will  also  provide 
recommendations  on  broader  Federal 
Govenunent  application. 

VIII.  Demonstration  Project  Costs 

A.  Step  and  Promotion  Buy-Ins 

Under  this  demonstration  project, 
implementation  of  the  broadbanding 
pay  structure  eliminates  the  step 
increments  of  the  current  GS  pay 
structure.  To  faciUtate  conversion  to  this 
system  without  loss  of  pay,  employees 
will  receive  a  basic  pay  increase  for  that 
portion  of  the  next  step  corresponding 
to  the  time  in-step  they  have  completed 
up  to  the  effective  date  of  the  employee 
conversion.  As  under  the  current 
system,  supervisors  will  be  able  to 
withhold  these  partial  increases  (step)  if 
the  employee's  performance  has  fallen 
below  fully  successful. 

Rules  governing  within-grade 
increases  (WGI)  within  each 
participating  Military  Service/DoD 
agency  will  remain  in  effect  until  the 
employee  conversion  date.  Adjustments 
to  employees'  base  salary  for  WGI  equity 
will  be  computed  effective  the  first  pay 
period  in  which  the  employee  is 
reassigned  into  the  demonstration 
project.  WGI  equity  shall  be 
acknowledged  by  increasing  base 
salaries  by  a  prorated  share  based  upon 
the  actual  number  of  weeks  an 
employee  has  completed  towards  the 
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next  higher  step.  Employees  at  step  10. 
or  receiving  retained  pay  at  the  time  of 
conversion  willlnot  be  eligible  for  this 
equity  adjustment.  For  those  employees 
in  career-laddeii  promotion  programs 
who  are  scheduled  to  be  promoted  to  a 
higher  grade  and  whose  performance  is 
at  least  fully  successful,  base  pay  will  be 
increased  by  a  drorated  share  of  the 
current  value  oljthe  next  scheduled 
promotion  incr^se  based  upon  the 
actual  number  of  weeks  the  employee 
has  completed  tjowards  the  next 
scheduled  pron^otion.  No  WGI  equity 
adjustment  willbe  made  if  the 
employee's  pay  is  adjusted  for  a 
promotion  that  Would  be  effective 
before  the  next  icheduled  WGI. 

For  purposes  of  conversion  into  the 
demonstration,  the  January  1999 
General  Schedule  increase  to  base  pay 
will  be  given  to  jail  employees. 

B.  Out-Year  Prdject  Costs 

The  overall  demonstration  cost 
strategy  will  be  to  balance  projected 
costs  with  bene^ts  of  the  demonstration 
to  bring  about  tie  projected 
improvements  to  the  DoD  Acquisition 
Workforce.  The  project  evaluation 
results  will  be  used  to  ensure  that  out- 
year  project  cosis  will  not  outweigh  the 
derived  benefits  to  the  demonstration.  A 
baseline  will  be  established  at  the  start 
of  the  project,  a|id  salary  expenditures 
will  be  tracked  yearly.  Implementation 
costs,  including  the  step  and  grade  buy- 
in  costs  detailed  above,  will  not  be 
included  in  the  cost  evaluations,  but 
will  be  account^  for  separately. 

The  amount  of  money  available  for 
contribution  increases  in  the  out-years 
will  be  determined  as  part  of  the  annual 
project  evaluation  process,  starting  with 
a  review  of  the  |>rior  year's  data  for  each 
individual  participating  site  by  the 
Personnel  Pohcy  Boards  for  that  site. 
and  then  will  b(  i  reported  to  the  DoD 


Acquisition  Workforce  Demonstration 
Project  Executive  Steering  Committee. 
The  funds  determination  will  be  based 
on  a  balancing  of  appropriate  factors, 
including  the  following:  (1)  Historical 
spending  for  WGI.  quality  step 
increases,  and  in-level  career 
promotions;  (2)  labor  market  conditions 
and  the  need  to  recruit  and  retain  a 
skilled  workforce  to  meet  the  business 
needs  of  the  organization;  and  (3)  the 
fiscal  condition  of  the  organization. 
Given  the  implications  of  base  pay 
increases  for  long-term  pay  and  benefit 
costs,  the  compensation  levels  will  be 
determined  after  cost  analysis  with 
documentation  of  the  mission-driven 
rationale  for  the  amoimt.  As  part  of  the 
evaluation  of  the  project  by  Military 
Services,  participating  Defense 
Agencies.  DoD.  and  OPM,  the  base  pay 
c(^s  (including  average  salaries]  under 
the  demonstration  project  will  be 
tracked  and  compared  to  the  base  pay 
costs  under  similar  demonstration 
projects  and  under  a  simulation  model 
that  replicates  General  Schedule 
spending.  These  evaluations  will 
balance  costs  incurred  against  benefits 
gained,  so  that  both  fiscal  responsibility 
and  project  success  are  given 
appropriate  weight. 

C.  Personnel  Policy  Boards 

It  is  envisioned  that  each  participating 
DoD  Component  shall  either  establish  a 
Personnel  Policy  Board  for  the 
demonstration  project  that  will  consist 
of  the  senior  civilian  in  each  Program 
Management  Office  and  Directorate 
within  the  Component  and  be  chaired 
by  the  Executive  Director  or  modify  the 
charter  of  an  existing  group.  In  either 
case,  the  board  is  tasked  with  the 
following: 

(a)  Overseeing  the  civilian  pay  budget; 

(b)  Addressing  issues  associated  with 
two  separate  pay  systems  (CCAS  and 


GS)  during  the  first  phase  of  the 
demonstration; 

(c)  Determining  the  composition  of 
the  CCAS  pay  pool  in  accordance  with 
the  established  guidelines;  and  statutory 
constraints; 

(d)  Reviewing  operation  of  the 
Component's  CCAS  pay  pools; 

(e)  Providing  guidance  to  pay  pool 
managers; 

(f)  Administering  funds  to  CCAS  pay 
pool  managers; 

(g)  Reviewing  hiring  and  promotion 
salaries; 

(h)  Monitoring  award  pool 
distribution  by  organization  and 
DAWIA  vs.  non-DAWIA;  and 

(i)  Assessing  the  need  for  changes  to 
demonstration  project  procedures  and 
policies. 

Should  any  participating  Component 
elect  not  to  estabUsh  a  Personnel  Policy 
Board,  the  charter  of  an  existing  group 
within  that  Component  must  be 
modified  to  include  the  duties  detailed 
above. 

D.  Developmental  Costs 

Costs  associated  with  the 
development  of  the  demonstration 
system  include  software  automation, 
training,  and  project  evaluation.  These 
costs  are  considered  shared  costs  and 
will  be  funded  by  the  Deputy 
Undersecretary  of  Defense  for 
Acquisition  Reform  (DUSD  (AR))  for  the 
demonstration  period.  Site-specific 
costs  for  follow-on  training,  employee 
salary  conversion,  and  any  in-house 
software  automation  will  be  borne  by 
the  individual  participating  sites.  The 
projected  annual  expenses  for  each  area 
are  siunmarized  in  Table  10.  Project 
evaluation  costs  will  continue  for  at 
least  the  first  five  (5)  years  and  may 
continue  beyond  that  point. 

BILUNQ  COOE  632S-ei-P 


TABLE  10.— PROJECTED  DEVELOPMENTAL  COST  (THEN  YEAR  DOLLARS  ($K)] 


Traiting 


Project  Evaluation 


Autimution 


Data  Systems 


Total 


FY97 


285 


310 


25 


100 


720 


FY98 


3465 


449 


70 


350 


4334 


FY99 


308 


308 


FYOO 


307 


0 

307 


F701 


534 


534 


FY02 


378 


378 


FY03 


378 


378 


BHXMOCOOE  taas-'ti-c 

IX.  Required  Wlaivers  to  Law  and 
Regulations 

A.  Waivers  to  title  5,  United  States  Code 

Chapter  5,  Section  552a:  Records 
maintained  on  i  ndividuals.  This  section 


is  waived  only  to  the  extent  required  to 
clarify  that  volunteers  under  the 
Voluntary  Emeritus  Program  are 
considered  employees  of  the  Federal 
Government  for  purposes  of  this  section. 
Chapter  31,  Section  3111:  Acceptance 
of  volunteer  service.  This  section  is 


waived  only  to  the  extent  required  to 
allow  volunteer  service  under 
provisions  of  the  voluntary  emeritus 
program. 

Chapter  33.  Section  3308:  Competitive 
service;  examinations;  educational 
requirements  prohibited;  exceptions  (to 
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the  extent  necessary  to  accommodate 
the  Scholastic  Achievement 
Appointment's  requirement  for  a  college 
degree). 

Chapter  33,  Section  3317(a): 
Competitive  service;  certification  from 
registers  (insofar  as  "rule  of  three"  is 
eliminated  under  the  demonstration 
project). 

Chapter  33,  Section  3318(a):  Insofar  as 
"rule  of  three"  is  eliminated  under  the 
demonstration  project.  Veterans' 
preference  provisions  remain 
unchanged. 

Chapter  41.  Section  4107(a). 

Chapter  43,  Sectiens  4301-4305 
except  for  4303(e)  and  (f):  Related  to 
performance  appraisal.  In  turn,  4303(e) 
and  (f)  are  waived  only  to  the  extent 
necessary  to  (1)  substitute  "broadband" 
for  "grade"  and  (2)  provide  that  moving 
to  a  lower  broadbfuid  as  a  result  of  not 
receiving  the  full  amount  of  a  general 
pay  increase  because  of  inadequate 
contribution  is  not  an  action  covered  by 
the  provisions  of  section  4303. 

Chapter  45,  Sections  4502(a)  and 
4502(b). 

Chapter  51,  Sections  5101-5102  and 
Sections  5104-5107:  Related  to 
classification  standards  and  grading. 

Chapter  53,  Sections  5301;  5302  (8) 
and  (9);  and  5303-5305  and  5331-5336: 
Related  to  special  pay  and  pay  rates  and 
systems  (Sections  5301,  5302  (8)  and  (9). 
and  5304  are  waived  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees  and  to 
allow  basic  rates  of  pay  under  the 
demonstration  project  to  be  treated  as 
scheduled  rates  of  basic  pay). 

Chapter  53.  Section  5362:  Grade 
retention. 

Chapter  53,  Section  5363:  Pay 
retention.  This  waiver  applies  only  to 
the  extent  necessary  to:  (1)  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees; 
(2)  provide  that  pay  retention  provisions 
do  not  apply  to  conversions  fi-om 
General  Schedule  special  rates  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced;  and  (3)  replace 
the  term  "grade"  with  "broadband 
level." 

Chapter  53,  Section  5371:  Related  to 
health  care  positions.  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  demonstration  project  employees 
to  hold  positions  subject  to  Chapter  51 
of  title  5.)  Chapter  55,  Section  5545  (d): 
Related  to  hazardous  duty  premium  pay 
(only  to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees). 

Chapter  57,  Sections  5753,  5754,  and 
5755:  Related  to  recruitment,  relocation, 
and  retention  payments,  and 


supervisory  differentials  (only  to  the 
extent  necessary  to  allow  employees 
and  positions  under  the  demonstration 
project  to  be  treated  as  employees  and 
positions  under  the  General  Schedule). 

Chapter  59,  Section  5941:  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  the  continental  United  States  or 
Alaska.  (This  waiver  applies  only  to  the 
extent  necessary  to  provide  that  COLAs 
paid  to  employees  imder  the 
demonstration  project  are  paid  in 
accordance  with  regulations  prescribed 
by  the  President  (as  delegated  to  0PM)). 

Chapter  59,  Section  5948:  Related  to 
physicians  comparability  allowances 
(only  to  the  extent  necessary  to  treat 
employees  under  the  demonstration 
project  as  General  Schedule  employees). 

Chapter  71,  to  the  extent  its 
provisions  (e.g..  5  U.S.C.  7103(a)(12) 
and  7116)  would  prohibit  management 
or  the  union  from  unilaterally 
terminating  negotiations  over  whether 
the  project  will  apply  to  employees 
represented  by  the  union. 

Chapter  71.  Section  7119:  To  the 
extent  it  gives  the  Federal  Service 
Impasses  Panel  jurisdiction  to  resolve 
impasses  referred  to  it  by  either  party  or 
both  parties  during  or  a^er 
implementation  of  the  demonstration 
project. 

Chapter  75,  Sections  7512  (3):  Related 
to  adverse  action  (but  only  to  the  extent 
necessary  to  exclude  reductions  in 
broadband  level  not  accompanied  by  a 
reduction  in  pay  and  replace  "grade" 
with  "broadband  level")  and  7512  (4): 
Related  to  adverse  action  (but  only  to 
the  extent  necessary  to  exclude 
conversions  from  a  General  Schedule 
special  rate  to  demonstration  project 
pay  that  do  not  result  in  a  reduction  in 
the  employee's  total  rate  of  pay). 

B.  Waivers  to  title  5,  Code  of  Federal 
Regulations 

Part  300,  Sections  300.601  through 
300.605:  Time-in-grade  restrictions. 

Part  308,  Volunteer  service:  Waived  to 
allow  volunteer  service  under  the 
provisions  of  the  voluntary  emeritus 
program. 

Part  315,  Sections  315.801  and 
315.802:  Probationary  period. 

Part  316,  Section  316.301:  Term 
appointment  (to  the  extent  that 
modified  term  appointments  may  cover 
a  maximum  period  of  6  years). 

Part  316,  Section  316.303:  Tenure  of 
term  employees  (to  the  extent  that  term 
employees  may  compete  for  permanent 
status  through  local  merit  promotion 
plans). 

Part  316,  Section  316.305:  EUgibility 
for  within-grade  increases. 


Part  332,  Section  332.402:  "Rule  of 
three"  will  not  be  used  in  the 
demonstration  project. 

Part  332,  Section  332.404:  Order  of 
selection  is  not  limited  to  highest  three 
eligibles. 

Part  351,  Sections  351.402  through 
351.403:  Competitive  Area  and 
Competitive  Levels;  Section  351.504(a) 
and  (c):  Credit  for  Performance;  and 
Section  351.601:  Order  of  Release  from 
Competitive  Level. 

Part  351.  Section  351.701  (b)  and  (c): 
Assignment  rights  (bump  and  retreat): 
To  the  extent  that  the  distinction 
between  bump  and  retreat  is  eliminated 
and  the  placement  of  demonstration 
project  employees  is  limited  to  one 
broadband  level  below  the  employee's 
present  level,  except  that  a  preference- 
eligible  employee  with  a  compensable 
service-connected  disability  of  30 
percent  or  more  may  displace  up  to  the 
two  broadband  levels  below  the 
employee's  present  position  (or  the 
equivalent  of  five  General  Schedule 
grades)  below  the  employee's  present 
level. 

Part  410,  SecUon  410.308(a). 

Part  430,  Subpart  A  and  Subpart  B: 
Performance  management;  performance 
appraisal. 

Part  432,  Sections  432.101.  432.102. 
432.106  and  432.107:  (only  to  the  extent 
necessary  to  (1)  substitute  "broadband" 
for  "grade"  and  (2)  provide  that  moving 
to  a  lower  broadband  as  a  result  of  not 
receiving  the  full  amount  of  a  general 
pay  increase  because  of  inadequate 
contribution  is  not  an  action  covered  by 
the  provisions  of  section  4303). 

Part  432.  Sections  432.103  through 
432.105:  Performance-based  reduction- 
in-grade  and  removal  actions. 

Part  451,  Sections  451.106(b)  and 
451.107(b):  Awards. 

Part  511,  Subpart  A;  Subpart  B; 
Subpart  F,  Sections  511.601  through 
511.612:  Classification  within  the 
General  Schedule;  and  Subpart  G: 
Effective  Dates  of  Position  Classification 
Actions  or  Decisions. 

Part  530.  Subpart  C:  Special  salary 
rates. 

Part  531,  Subpart  B,  Subpart  D, 
Subpart  E:  Determining  rate  of  pay; 
within-grade  increases  and  quality  step 
increases. 

Part  531.  Subpart  F:  LocaUty 
Payments  (only  to  the  extent  necessary 
to  allow  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees  and  to  allow  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled  rates 
of  basic  pay). 

Part  536,  Grade  and  Pay  Retention 
(only  to  the  extent  necessary  to 
eliminate  grade  retention  and  to  provide 
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that,  for  the  pUrposes  of  applying  pay 
retention  provisions:  (1)  demonstration 
project  employees  are  to  be  treated  as 
General  Schedlile  employees;  (2) 
"grade"  is  replaced  by  "broadband 
level";  and  (3)  pay  retention  provisions 
do  not  apply  td  conversions  from 
General  Schedule  special  rates  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced). 

Part  550,  Sections  550.703:  Severance 
Pay,  definition,  of  "reasonable  offer"  (by 
replacing  "twoj  grade  or  pay  levels"  with 
"one  broadband  level"  and  "grade  or 
pay  level"  with  "broadband  level")  and 
550.902:  Hazard  Pay,  definition  of 
"employee"  (only  to  the  extent 
necessary  to  allow  demonstration 


project  employees  to  be  treated  as 
General  Schedule  employees). 

Part  575,  Sections  575.102  (a)(1), 
575.202  (a)(1),  575.302  (a)(1),  and 
Subpart  D:  Recruitment  and  relocation 
bonuses,  and  retention  allowances,  and 
supervisory  differentials  (only  to  the 
extent  necessary  to  allow  employees 
and  positions  under  the  demonstration 
project  to  be  treated  as  employees  and 
positions  under  the  General  Schedule 
positions). 

Part  591,  Subpart  B:  Cost-of-Living 
Allowances  and  Post  Differential- 
Nonforeign  Areas.  (This  waiver  applies 
only  to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  employees  under  the  General 


Schedule  for  the  purposes  of  these 
provisions.) 

Part  752,  Sections  752.401  (a)(3): 
Reduction  in  grade  and  pay  (but  only  to 
the  extent  necessary  to  exclude 
reductions  in  broadband  level  not 
accompanied  by  a  reduction  in  pay  and 
to  replace  "grade"  with  "broadband 
level")  and  752.401  (a)(4)  (but  only  to 
the  extent  necessary  to  exclude 
conversions  from  a  General  Schedule 
special  rate  to  demonstration  project 
pay  that  do  not  result  in  a  reduction  in 
the  employee's  total  rate  of  pay). 

(FR  Doc.  99-79  Filed  1-7-99;  8:45  am) 
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ENVIRONMENTtAL  PROTECTION 
AGENCY 

40CFRPart14| 

[FRL-6216-©]      I 

Suspension  of  Unregulated 
Contaminant  Monitoring  Requirements 
for  Small  Public  Water  Systems 

agency:  Envirofimental  Protection 
Agency  (EPA).  ' 
ACTION:  Direct  f^al  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  the  Uiu'egulated  Contaminant 
Monitoring  Regulation  (UCMR)  for 
public  water  syitems.  The  UCMR 
requires  all  public  water  systems  to 
monitor  for  unregulated  contaminants 
during  one  year'every  five  years.  This 
direct  final  ruleiconcems  the 
suspension  of  monitoring  by  small  and 
medium  systems  for  monitoring 
scheduled  to  be^jin  after  December  31, 
1998.  EPA  is  suspending  this 
monitoring  sine  s  the  revised  UCMR 
program,  required  by  the  1996  Safe 
Drinking  Water  Act  Amendments,  is 
projected  to  beg^n  during  this  third 
round  of  monitdring.  This  will  allow 
systems  serving!  10,000  or  fewer  persons 
to  save  the  cost  of  monitoring  under  the 
existing  regulation,  which  if  performed 
as  scheduled  would  overlap  with 
monitoring  und6r  the  revised  UCMR 
program. 

DATES:  The  regiilation  is  effective  on 
March  9, 1999  \yithout  further  notice 
unless  EPA  recives  adverse  comment 
by  February  8,  l|999.  If  EPA  receives 
such  comment,  it  will  publish  a  timely 
withdrawal  in  t^e  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect.  For  judicial  review 
purposes,  this  fijnal  rule  is  promulgated 
as  of  1:00  p.m.  HST  on  January  22, 1999 
as  provided  in  40  CFR  23.7. 
ADDRESSES:  Senp  written  comments  to 
the  Comment  Clerk,  docket  nimiber  W- 
98-29,  Water  D^ket  (MC  4101),  U.S. 


Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  The  full  record 
for  this  document  has  been  established 
under  docket  number  W-98-29  and 
includes  supporting  documentation  as 
well  as  printed,  paper  versions  of 
electronic  comments.  The  full  record  is 
available  for  inspection  fi-om  9  a.m.  to 
4  p.m.  Monday  through  Friday, 
excluding  legal  holidays  at  the  Water 
Docket,  East  Tower  Basement,  USEPA, 
401  M  Street,  SW.  Washington  DC.  For 
access  to  docket  materials,  please  call 
202-260-3027  to  schedule  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Job,  Standards  and  Risk 
Management  Division,  Office  of  Groimd 
Water  and  Drinking  Water  (MC-4607), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington  DC 
20460,  (202)  260-7084  or  Rachel  Sakata, 
Standards  and  Risk  Management 
Division,  Office  of  Ground  Water  and 
Drinking  Water  (MC-^607),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington  DC  20460, 
(202)  260-2527.  Information  may  also 
be  obtained  from  the  EPA  Safe  Drinking 
Water  HotUne.  Callers  within  the  United 
States  may  reach  the  Hotline  at  (800) 
426-4791.  The  Hotline  is  open  Monday 
through  Friday,  excluding  Federal 
hohdays,  from  9:00  a.m.  to  5:30  p.m. 
EST. 
SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  Background 

n.  Today's  Action 

ni.  Cost  Savings  to  Public  Water  Systems 

Affected  by  this  Action 
rV.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 


E.  Regulatory  Flexibility  Act 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  12898 — Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and  Low- 
Income  Populations 

H.  Executive  Order  12875 — Enhancing  the 

Intergovernmental  Partnership 
I.  Executive  Order  13084 — Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
J.  Administrative  Procedure  Act 
K.  Congressional  Review  Act 
V.  Public  Involvement  in  Regulation 

Development 

Potentially  Regulated  Entities:  The 
regulated  entities  are  public  water 
systems.  All  large  community  and 
nontransient  non-community  water 
systems  serving  more  than  10,000 
persons  would  be  required  to  monitor. 
A  community  water  system  means  a 
pubUc  water  system  which  serves  at 
least  15  public  service  connections  used 
by  year-round  residents  or  regularly 
serves  at  least  25  year-roimd  residents. 
Nontransient  non-community  water 
system  means  a  public  water  system 
that  is  not  a  community  water  system 
and  that  regularly  serves  at  least  25  of 
the  same  persons  over  6  months  per 
year.  Only  a  national  representative 
sample  of  community  and  non-transient 
non-community  systems  serving  10,000 
or  fewer  persons  would  be  required  to 
monitor.  Transient  non-community 
systems  (i.e.,  systems  that  do  not 
regularly  serve  at  least  25  of  the  same 
persons  over  six  months  per  year) 
would  not  be  required  to  monitor. 
States,  Territories,  and  Tribes  with 
primacy  to  administer  the  regulatory 
program  for  public  water  systems  under 
the  Safe  Drinking  Water  Act.  sometimes 
conduct  analyses  to  measure  for 
contaminants  in  water  samples  and 
would  be  regulated  by  this  action. 
Categories  and  entities  that  may 
ultimately  be  regulated  include  the 
following: 


Categor 


State,  Tribal  and 
Governments. 


(erritorial 


Industry 

Municipalities 


Examples  of  potentially  regulated  entities 


States,  Temtories,  and  Tribes  that  analyze  water  samples  on  behalf  of  public  water  systems  required  to 
conduct  such  analysis;  States,  Territories,  and  Tribes  that  themselves  operate  community  arxj  nontran- 
sient non-communrty  water  systems  required  to  monitor. 

Private  operators  of  community  and  nontransient  non-community  water  systems  required  to  monitor 

Municipal  operators  of  community  and  nontransient  non-community  water  systems  required  to  monitor 


SIC 


9511 


4941 
9511 


This  table  is  r  ot  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  thii  action.  This  table  lists 
the  types  of  entijties  that  EPA  is  now 
aware  could  potjentially  be  regulated  by 
this  action.  Oth(  ir  types  of  entities  not 


listed  in  the  table  could  also  be 
regulated.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Hsted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


Proposed  Rule  Canceling  Monitoring 
for  Systems  Serving  10,000  or  Fewer 
Persons  under  Existing  Regulation,  40 
CFR  141.40 

I.  Background 

The  requirement  to  monitor 
unregulated  contaminants  was  first 
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established  by  the  1986  Amendments  to 
the  Safe  Drinldng  Water  Act.  The 
current  Unregulated  Contaminant 
Monitoring  (UCM)  Program 
implemented  imder  40  CFR  141.40  was 
established  imder  three  separate 
rulemakings  (See  Federal  Register 
documents  at  52  FR  25720  (July  8, 
1987),  56  FR  3526  (January  30.  1991), 
and  57  FR  31776  (July  17,  1992)).  This 
program  includes  34  contaminants 
listed  below  in  Table  1  which  are  to  be 
monitored  by  all  community  and  non- 
transient  non-commimity  water  systems 
and  14  contaminants  that  are  only 
required  to  be  monitored  at  the 
discretion  of  the  State.  Systems  serving 
fewer  than  150  service  connections  were 
waived  from  monitoring  provided  that 
they  sent  a  letter  to  the  State  by  January 
1, 1991,  or  January  1, 1994,  depending 
upon  the  contaminant(s),  making  their 
facilities  available  to  the  states  for 
monitoring.  Under  40  CFR  142.15, 
primacy  states  must  report  the  results  of 
this  monitoring  to  EPA.  Repeat 
monitoring  is  required  every  5  years. 

Table  1.— List  of  the  Current 
Unregulated  Contaminants 

Contaminants  Required  for  Monitoring 

Aldicarb 

Aldicarb  sulfone 

Aldicarb  sulfoxide 

Aldrin 

Bromobenzene 

Bromodichloromethane 

Bromoform 

Bromomethane  (methyl  bromide) 

Butachlor 

Carbaryl 

Chlorodibromomethane 

Chloroethane 

Chloroform 

Chloromethane 

o-Chlorotoluene 

p-Chlorotoluene 

Dibromomethane 

Dicamba 

m-Dichlorobenzene 

1 ,1-Dichloroe  thane 

2 ,2-Dichloropropane 

1 ,3-Dichloropropane 

1 ,1-Dichloropropene 

1 ,3-Dichloropropene 

Oieldrin 

3-Hydroxycarbofuran 

Methomyl 

Metolachlor 

Metribuzin 

Propachlor 

Sulfate 

1,1,1 ,2-Tetrachloroethane 

1 , 1 ,2,2-Tetrachloroethane 

1 ,2,3-Trichloropropane 

Contaminants  for  Which  Monitoring 
Was  Required  at  the  Discretion  of  the 
State 

Bromochloromethane 


sec-Butylbenzene 

n-Butylbenzene 

tert-Butylbenzene 

Dichlorodifluoromethane 

Fluorotri  chloromethane 

Hexachlorobutadine 

Isopropylbenzene  » 

p-Isopropyltoluene 

Naphthalene 

n-Propylbenzene 

1 ,2,3-Trichlorobenzene 

1,2,4-Trimethylbenzene 

1,3,5-Trimethylbenzene 

Under  the  requirement  to  monitor 
every  five  years,  systems  serving  more 
than  10,000  persons  were  to  begin  their 
third  round  of  monitoring  for  these 
unregulated  contaminants  no  later  than 
January  1,  1998.  Systems  serving  3,300 
to  10,000  persons  were  to  begin  their 
third  monitoring  round  no  later  than 
January  1, 1999,  affecting  3,410  systems 
nationwide.  Systems  serving  less  than 
3,300  are  required  to  begin  their  third 
monitoring  round  no  later  than  January 
1,  2001,  affecting  approximately  22,000 
systems  nationwide. 

n.  Today's  Action 

EPA  is  suspending  the  continuing 
requirement  for  small  systems  to 
monitor  every  5  years  under  the  existing 
regulation.  Under  today's  action, 
systems  serving  3,300  to  10,000  persons 
will  not  be  required  to  monitor  after  the 
rule  is  effective  and  systems  serving  less 
than  3,300  persons  will  not  be  required 
to  monitor  after  January  1,  2001. 
Effective  January  1,  1999,  EPA  is 
suspending  monitoring  that  would  be 
required  to  begin  on  or  after  that  date. 
Any  additional  monitoring  for  these 
systems  will  be  a  part  of  EPA's  revision 
of  the  UCM  regulations,  due  by  August 
1999.  This  suspension  does  not 
eliminate  the  requirement  to  monitor 
during  monitoring  rounds  one  and  two, 
which  were  required  to  begin  in  1989 
and  1994  respectively. 

The  reasons  for  this  suspension  of 
existing  monitoring  for  systems  serving 
10,000  or  fewer  persons  are: 

(a)  The  1996  amendments  to  the 
SDWA  require  EPA  to  overhaul  the 
UCM  program,  wath  changes  to  the  Ust 
of  contaminants  as  well  as  the  number 
of  systems  that  will  need  to  monitor. 
The  statutory  deadline  for  the  revised 
UCM  program  is  August  6, 1999. 

(b)  Beginning  January  1,  1999,  most 
systems  serving  3,300  to  10,000  persons 
will  need  to  initiate  another  round  of 
monitoring  for  the  contaminants  on  the 
existing  monitoring.  Under  the  revised 
program,  this  list  of  contaminants  will 
change  and  many  of  these  systems  will 
not  need  to  monitor  for  the  new  list  of 
contaminants. 


(c)  EPA  already  has  received  results 
from  28,000  systems  &x)m  two  previous 
rounds  of  monitoring. 

(d)  EPA  will  have  monitoring  results 
from  large  systems  (serving  more  than 
10,000  persons)  for  a  third  monitoring 
round  which  was  to  begin  no  later  than 
January  1, 1998.  This  will  provide 
sufficient  confirming  information  on  the 
occurrence  of  contaminants  and  any 
additional  action  that  EPA  might  need 
to  take  with  regard  to  these 
contaminants. 

Therefore,  because  additional 
monitoring  under  the  soon-to-be- 
superceded  program  is  unnecessary  and 
burdensome  for  small  systems,  EPA 
believes  that  the  monitoring 
requirements  for  these  systems  should 
be  suspended. 

This  direct  final  rule  grew  out  of  the 
regulation  development  process  for  the 
Unregulated  Contaminant  Monitoring 
Regulation.  The  UCMR  workgroup 
unanimously  agrees  that  the 
cancellation  of  unregulated  contaminant 
monitoring  requirements  demonstrates 
good  government.  This  is  because  the 
proposed  timing  of  the  revised 
monitoring  program  occurs  close  to  the 
time  of  monitoring  required  by  small 
systems  under  the  existing  UCMR  rule. 
The  workgroup  felt  it  was  appropriate  to 
suspend  monitoring  because  adequate 
data  existed  to  assist  EPA  in  future 
regulatory  decisions. 

III.  Cost  Savings  to  Public  Water 
Systems  Affected  by  This  Action 

Since  this  action  is  deregulatory  in 
nature,  a  cost  savings  will  accrue  to 
these  systems.  EPA  estimates  that  the 
cost  for  the  affected  systems  to  monitor 
is  $1,778,000  each  year.  Since  these 
small  systems  will  not  incur  these  costs, 
this  rule  results  in  cost  savings  to  them. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govjmments  or 
communities; 


1496 


Federal  Register / Vol.  64,  No.  5 /Friday,  January  8,  1999 /Rules  and  Regulations 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  prioities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  term$  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Or^er  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determine^d  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  Qoncems  an 
environmental  ^ealth  or  safety  risk  that 
EPA  has  reasonito  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  mu9t  evaluate  the 
environmental  health  or  safety  ejects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  otlker  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  anct  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  EPA 
believes  that  th*  Agency  will  have 
sufficient  data  from  the  previous 
unregulated  contaminant  monitoring 
(three  monitoring  rounds  by  systems 
serving  more  then  10,000  persons,  and 
two  monitoring  rounds  by  systems 
serving  10,000  Or  fewer  persons)  to 
enable  it  to  conduct  the  exposure 
assessments  ne<^essary  for  this  sensitive 
subpopulation. 

C.  Unfunded  M^dates  Reform  Act 

Title  II  of  the  jUnfunded  Mandates 
Reform  Act  of  1095  (UMRA),  Pubhc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory; actions  on  State,  local, 
and  tribal  goveihments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  ipust  prepare  a  written 
statement,  incliiding  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  goveitunents,  in  the  aggregate, 


or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  biudensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  afl^ect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govermnent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  v\rith 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Further,  this  rule  withdraws  existing 
requirements,  resulting  in  an  estimated 
cost  savings  to  these  governments  and 
the  private  sector  of  $553,500  each  year, 
since  they  would  no  longer  incur  these 
costs.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  section9>202  and 
205  of  the  UMRA. 

For  the  same  reason,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  information 
collection  requirements  must  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval.  An 
Information  Collection  Request  (ICR) 
docuiment  for  existing  requirements  was 
previously  prepared  by  EPA  (ICR  No. 
270.39)  and  approved  by  OMB  (OMB 
No.  2040-0090)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 


OPPE  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460,  by  email  at: 
fanner.sandy€)epamail.epa.gov,  or  by 
calling:  (202)  26Q-2740.  However,  this 
rule  suspends  the  reporting 
requirements  previously  approved  as 
they  relate  to  small  systems.  The 
Agency  believes  that  by  eliminating  this 
required  monitoring  in  the  years  1999 
and  2000  and  beyond,  reporting 
requirements  will  be  commensurately 
reduced  for  state  and  local  entities 
affected.  EPA  estimates  the  reduction  in 
burden  hours  to  be  3,774  hours, 
accruing  in  a  total  savings  of  $106,000. 

E.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  SBREFA,  EPA  generally  is  required 
to  conduct  a  regulatory  flexibility 
analysis  describing  the  impact  of  the 
regulatory  action  on  small  entities  as 
part  of  rulemaking.  However,  under 
section  605(b)  of  the  RFA.  if  EPA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  is  not  required  to  prepare  a 
regulatory  flexibility  analysis.  Because 
this  rule  removes  existing  requirements 
and  does  not  add  any  new  requirements, 
piusuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  in  fact 
have  a  positive  impact  on  them  by 
reducing  monitoring  requirements  in 
years  1999  and  2000  and  beyond. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
stemdards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget 
(OMB),  an  explanation  for  the  reasons 
for  not  using  such  standards. 

Since  this  action  establishes  no 
technical  standards,  the  requirements  of 
this  Act  do  not  apply  to  today's  action. 
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G.  Executive  Order  12898— Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898— "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  (February  11, 
1994)  focuses  federal  attention  on  the 
environmental  and  hiunan  health 
conditions  of  minority  populations  and 
low-income  populations  with  the  goal  of 
achieving  environmental  protection  for 
all  communities. 

EPA  beUeves  that  the  Agency  will 
have  sufficient  data  from  the  previous 
unregulated  contaminant  monitoring 
(three  monitoring  rounds  by  systems 
serving  more  than  10,000  persons,  and 
two  monitoring  rounds  by  systems 
serving  10,000  or  fewer  persons)  to 
enable  it  to  conduct  any  assessments 
necessary  for  these  populations. 

H.  Executive  Order  12875 — Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  mefuiingful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Executive  Order  13084 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 


uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  H'A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  jind  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  impose  any 
enforceable  duties  or  any  compliance 
costs  on  Indian  tribal  governments. 
Thus,  today's  rule  does  not  significantly 
or  uniquely  affect  the  conununities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  order  13084  do  not  apply  to 
this  rule. 

/.  Administrative  Procedure  Act 

EPA  is  publishing  this  rule  without 
prior  proposal  because  it  views  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  for  the  suspension  of 
monitoring  for  unregulated 
contaminants  by  systems  serving  10,000 
or  fewer  persons  if  adverse  comments 
are  filed.  This  rule  wrill  be  effective  on 
March  9,  1999  without  further  notice 
unless  EPA  receives  adverse  comment 
by  February  8, 1999.  If  EPA  receives 
adverse  comment,  it  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  pubhshed  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804  (2).  This  rule 
will  be  effective  on  March  9, 1999 
unless  EPA  receives  adverse  comment 
and  withdraws  this  rule  before  that  date. 

V.  Public  Involvement  in  Regulation 
Development 

EPA's  Office  of  Ground  Water  and 
Drinking  Water  has  developed  a  process 
for  stakeholder  involvement  in  its  -v 
regulatory  activities  to  provide  early 
input  to  regulation  development. 
Activities  related  to  the  Uruegulated 
Contaminant  Monitoring  Program 
include  specific  meetings  focused  on 
revising  the  unregulated  contaminant 
monitoring  regulations  to  address  the 
1996  SDWA  Amendments  and  the 
possibiUty  of  eliminating  future 
monitoring  under  the  existing 
unregulated  contaminant  monitoring 
regulation  for  systems  serving  10,000  or 
fewer  persons. 

OGWDW  held  its  first  stakeholder 
meeting  to  discuss  options  for  the 
development  of  the  Unregulated 
Contaminant  Monitoring  Regulation  on 
December  2-3,  1997,  in  Washington, 
DC.  A  range  of  stakeholders  attended 
that  meeting,  including  representatives 
of  public  water  systems,  states,  industry, 
health  and  laboratory  organizations,  and 
the  public.  OGWDW  staff  prepared  a 
background  document  for  that  meeting. 
Options  for  Developing  the  Unregulated 
Contaminant  Monitoring  Regulation 
(Working  Draft),  EPA  815-D-97-003. 
November  1997.  A  summary  of  that 
meeting  is  also  available.  Prior  to 
preparation  of  the  UCMR  regulation, 
EPA  also  held  a  second  stakeholders 
meeting  on  June  3-4, 1998,  to  obtain 
input  from  interested  on  significant 
issues  evolving  from  drafting  the 
regulation  that  needed  further  public 
input.  OGWDW  staff  prepared  a  public 
review  document  for  that  meeting, 
Background  Information  and  Draft 
Annotated  Outlirsfor  a  Proposed 
Unregulated  Contaminant  Monitoring 
Regulation,  Background  E)ocument, 
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(Working  Draft).  May  1998.  A  meeting 
summary  is  av|ilable. 

Both  meetings  addressed  the  option  of 
suspending  unfegulated  contaminant 
monitoring  req|uirements  for  small 
public  water  systems.  Subsequent 
discussions  with  environmental 
organizations  identified  their  interest  in 
having  sufficient  data  to  make 
regulatory  decisions  for  the  current  list 
of  unregulated  contaminants.  Based  on 
the  data  EPA  has  from  the  first  two 
monitoring  rounds,  EPA  has  made 
decisions  whether  or  not  to  regulate 
these  contamiaants.  The  contaminants 
from  this  list  selected  for  regulatory 
decisions  are  identified  in  the 
Contaminant  Candidate  List,  published 
March  2,  1998  in  the  Federal  Register 
(63  FR  10273).  Additionally,  the 
associations  representing  the  water 
supply  industry  expressed  their  support 
for  this  regulation.  They  indicated  that 
because  the  cotitaminants  on  the 
existing  fist  ar^  tested  using  the  same 


methods  for  regulated  organic  chemical 
testing,  the  costs  to  test  for  additional 
contaminant  should  be  minimal. 

In  general,  the  result  of  this  public 
input  is  support  for  eliminating  existing 
luiregulated  contaminant  monitoring 
requirements  for  systems  serving  10,000 
or  fewer  persons  so  they  will  not  have 
to  monitor  for  the  existing  list  of 
unregulated  contaminants  in  years  1999 
and  2000  or  beyond. 

List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection,  Indians — 
lands,  Intergovernmental  relations. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

Dated:  December  31, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300)-4.  and 
300J-9. 

2.  Section  141.40  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (1)  to  read  as  follows: 

§  1 41 .40    Special  monitoring  for  inorganic 
and  organic  contaminants. 

***** 

(1)  *  *  *  Systems  serving  10,000  or 
fewer  persons  are  not  required  to 
monitor  for  the  contaminants  in  this 
section  after  December  31, 1998. 

•        *        •        •        * 

(FR  Doc.  99-321  Filed  1-7-99;  8:45  am) 

BILUNO  CODE  6660-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 
[FRL-6217-3] 

Suspension  of  Unregulated 
Contaminant  Monitoring  Requirements 
for  Small  Public  Water  Systems 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  the  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR)  for 
public  water  systems.  The  UCMR 
requires  all  public  water  systems  to 
monitor  for  unregulated  contaminants 
diuing  one  year  every  five  years.  The 
direct  final  rule  concerns  the 
suspension  of  monitoring  by  small  and 
medium  systems  for  monitoring 
scheduled  to  begin  after  December  31, 
1998.  EPA  is  issuing  these  revisions 
since  the  revised  UCMR  program, 
required  by  the  1996  Safe  Drinking 
Water  Act  Amendments,  is  projected  to 
begin  diuing  this  third  round  of 
monitoring.  This  will  allow  systems 
serving  10,000  or  fewer  persons  to  save 
the  cost  of  monitoring  under  the 
existing  regulation,  which  if  performed 
as  scheduled  would  overlap  with 
monitoring  under  the  revised  UCMR 
program. 

In  the  "Rules  and  Regulations" 
section  of  the  Federal  Register,  EPA  is 
approving  the  modification  to  the 
Unregulated  Contaminant  Monitoring 
Regulation  suspending  monitoring  by 
systems  serving  10,000  or  fewer  persons 
as  a  direct  final  rule  without  prior 
proposal  because  EPA  views  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  EPA  has 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  rule. 
If  EPA  receives  no  adverse  comment,  it 
will  not  take  further  action  on  this 


proposed  rule.  If  EPA  receives  adverse 
comment,  the  Agency  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect.  EPA  would  then  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Comments  must  be  received  in 
vkTiting  by  February  8,  1999. 
ADDRESSES:  Send  written  comments  to 
the  Comment  Clerk,  docket  number  W- 
98-29,  Water  Docket  (MC  4101),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references). 

The  full  record  for  this  rulemaking 
has  been  established  under  docket 
number  W-9&-29  and  includes 
supporting  dociunentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  The  full  record  is  available 
for  inspection  from  9  a.m.  to  4  p.m. 
Monday  through  Friday,  excluding  legal 
holidays  at  the  Water  Docket,  East 
Tower  Basement,  USEPA,  401  M  Street, 
SW,  Washington  DC.  For  access  to 
docket  materials,  please  call  202-260- 
3027  to  schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Job.  Standards  and  Risk 
Management  Division,  Office  of  Ground 
Water  and  IDrinking  Water  (MC-4607), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460,  (202)  260-7084  or  Rachel  Sakata, 
Standards  and  Risk  Management 
Division,  Office  of  Ground  Water  and 
Drinking  Water  (MC-4607),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202)  260-2527.  Information  may  also 
be  obtained  bom  the  EPA  Safe  Chinking 
Water  Hotline.  Callers  within  the  United 
States  may  reach  the  Hotline  at  (800) 
426-4791.  The  HotUne  is  open  Monday 
through  Friday,  excluding  Federal 


hoUdays,  from  9:00  a.m.  to  5:30  p.m. 
EST. 

SUPPLEMENTARY  INFORMATION:  To  ensure 
that  EPA  can  read,  understand  and 
therefore  properly  respond  to 
comments,  the  Agency  would  prefer 
that  commenters  cite,  where  possible, 
the  paragraph(s)  or  sections  in  the 
notice  or  supporting  documents  to 
which  each  comment  refers. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  may  also  be 
submitted  electronically  to  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Electronic  comments  must  be  identified 
by  the  docket  number  W-98-29. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
format  or  ASCII  file  format.  Electronic 
comments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

This  document  concerns  the 
Unregulated  Contaminant  Monitoring 
Regulation.  For  further  information, 
please  see  the  information  provided  in 
the  direct  final  action  that  is  located  in 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register  publication. 

List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection.  Indians — 
lands.  Intergovernmental  relations, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

Dated:  December  31, 1998. 
Carol  M.  Browner, 

Administrator. 

(PR  Doc.  99-322  Filed  1-7-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  8, 
1999 

COMMERCE  DEPAFTTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Restrictions  on  exports  and 
certain  reexports  to 
specially  designated 
terrorists  and  foreign 
terrorist  organizations; 
put)lished  1-8-99 

DEFENSE  DEPARTMENT 

Freedom  of  Information  Act; 
implementation;  published  1- 
8-99 

DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Naval  Station  Annapolis, 
MD;  small  tx>at  basin  off 
Sevem  River;  put)lished 
12-9-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaJifomia;  published  11-9-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrxxJities: 
Tebuconazole;  published  1- 
8-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal- 
Excess  personal  property; 
reporting  criteria; 
published  1-8-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Class  II  devices;  exemptions 
from  premartcef 
notification;  published  1-8- 
99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species  permit  applications; 
published  1-8-99 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
atjandoned  mine  larxl 
reclamation  plan 
sutxnissions: 

North  Da)(ota;  put>lished  1- 
8-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerostar  Aircraft  Corp.; 
published  11-25-98 

TREASURY  DEPARTMENT 
Customs  Service 

Recordtteeping,  inspection, 
search,  and  seizure: 

Plastic  explosives; 
mandatory  seizure; 
published  1-8-99 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Taxpayer  Relief  Act — 
Employee  stocit  ownership 
plans;  protected  and 
qualified  retirement  plan 
tjenefits;  published  1-8- 
99 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Compensation  for  additional 
disability  or  death  due  to 
hospital  care,  medical  or 
surgical  treatment, 
examination,  or  trainir>g 
and  rehatNlitation  services; 
published  1-8-991i 

RULES  GOING  INTO 
EFFECT  JANUARY  9, 
1999 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Grob  Luft-und  Raumfahrt 
GmbH;  published  11-25- 
9811 

RULES  GOING  INTO 
EFFECT  JANUARY  10, 
1999 

POSTAL  RATE  COMMISSION 

Practice  and  procedure; 
Domestic  mail  classification 
schedule;  postage  rates, 
fees,  and  classification 
changes;  published  1-8-99 


POSTAL  SERVICE 

Domestic  Mail  Manual: 
Location-t>ased  post  office 

t)ox  fees:  expansion; 

published  12-28-98 
Miscellaneous  amendments; 

putHished  1-4-99 
Rate,  fee,  and  classification 

changes;  published  7-14- 

98 
Domestic  rates,  fees,  and  mail 
classifications: 
OonDestic  mail  classification 

schedule  changes  and 

accompanyir>g  rate  and 

fee  changes;  putjilshed  7- 

21-98 
International  Mail  Manual: 
Intematior^l  special  mail 

services;  fees;  published 

7-28-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  research,  pronxjtion, 
arxj  consumer  information 
order;  comments  due  by  1- 
11-99;  published  11-10-98 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida  and 
imported  grapefnjit; 
comments  due  by  1-11-99; 
published  11-10-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Asian  longhomed  beetle; 
comments  due  by  1-11- 
99;  published  11-13-98 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 
Food  and  nutrition 
services  and 
administration  funding 
formulas  rule; 
comments  due  by  1-11- 
99;  published  10-13-98 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  inspection 
Service 

Meat  and  poultry  inspection: 
Consumer  protection 
standards- 
Washing  arxj  chilling 
processes;  retained 


water  in  raw  meat  and 
poultry  products;  poultry 
chilling  pertormance 
standards;  conrvnents 
due  by  1-13-99; 
published  12-14-98 

COMMERCE  DEPARTMENT 
Natiortal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  EcorKKntc 
Zone— 

Pacific  halibut  and 
sat>lefish;  individual 
fishing  quota  program; 
nxxjified  hired  skipper 
requirements;  comments 
due  by  1-15-99; 
published  12-16-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
Vocational  rehatMlitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligit)il(ty  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkjnal  emission  standards: 
Generic  maximum 

achievat)le  control 

technology;  comments 

due  by  1-12-99;  published 

10-14-98 
Air  pollutants:  hazardous; 
national  emission  staridards: 
Put)licty  owned  treatment 

wortcs;  188  HAP;  list; 

comments  due  by  1-15- 

99;  published  12-1-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Maine;  comments  due  l)y  1- 

11-99;  published  12-11-98 
Air  programs;  State  autfiority 
delegations: 
California;  comments  due  by 

1-15-99;  published  12-16- 

98 
Air  quality  implementation 
plans;  approval  and 
proriHjIgation;  various 
States: 
Nevada;  comments  due  by 

1-11-99;  published  12-11- 

98 
Consolidated  Federal  air  rule: 
Synttietic  organic  chemical 

manufacturing  industry; 


IV 
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comments  due  by  1-11- 
99;  published  10-28-98 
Superfund  program: 
CERCLA  hazardous 
substances  list;  additions 
and  renrwvals— 
Caprolactam;  comments 

due  by  1414-99; 

published  12-15-98 
Caprolactani;  comments 

due  by  1«  14-99; 

published  12-15-98 
National  oil  add  hazardous 
substances  contingency 
plan — 
National  priorities  list 

update;  cpmments  due 

by  l-IS-SJB;  published 

12-14-98 
National  priorities  list 

update;  comments  due 

by  1-14-99;  published 

12-15-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comrrxjn  earner  services: 
Incumbent  lodal  exchange 
carriers;  bdnnial 
regulatory  review; 
comments  due  by  1-11- 
99;  published  12-11-98 
Universal  service — 
Wireless 
telecomnninjcations 
providers:  local  usage 
requirements;  comments 
due  by  nil -99; 
published  12-10-98 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  1- 
11-99;  published  12^98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Write-your-owfi  program — 

Expense  allowance 
percentage;  comments 
due  by  l»12-99; 
published  11-13-98 

Expense  allowance; 
marketing  incentives, 
pertormaftce  measures, 
agent  compensation, 
and  compensation  for 
unallocattd  loss 
expenses;  comments 
due  by  1.12-99; 
published  11-13-98 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Shipping  Act  of  1984; 
agreements  by  ocean 
carriers  and  marine 


terminal  operators; 
comments  due  by  1-14- 
99;  published  12-15-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Brand  name  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Sodium  2,2'- 
methylenebis{4,6-di-tert- 
butylphenyOphosphate; 
comments  due  by  1-11- 
99;  published  12-11-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Healtti  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 
Data  collection  program; 
final  adverse  actions 
reporting;  comments 
due  by  1-11-99; 
published  12-30-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlite  Service 
Endangered  and  threatened 
spedes: 

Man^on  bacora,  etc.; 
comments  due  by  1-15- 
99;  published  11-18-98 
Redband  trout;  comments 
due  by  1-15-99;  published 
11-16-98 
Spalding's  catchfly; 
comments  due  by  1-15- 
99;  published  11-16-98 
Migratory  bird  permits: 
Mid-continent  light  goose; 
populations  reduction; 
conservation  order 
estat)lishment;  comnnents 
due  by  1-15-99;  published 
l-e-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Glacier  Bay  National  Park, 
AK;  commercial  Tishing 
activities;  comments  due 
by  1-15-99;  published  12- 
11-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and    . 
abarxk)ned  mine  larx] 


reclamation  plan 
submissions: 

Illinois;  comments  due  by  1- 
11-99:  published  12-10-98 
West  Virginia;  comnwnts 
due  by  1-15-99;  published 
12-10-98 
JUSTICE  DEPARTMENT 
Privacy  Act;  implennentation; 
comments  due  by  1-11-99; 
published  12-10-98 
WhistleWower  protection  for 
FBI  employees;  comments 
due  by  1-11-99;  published 
11-10-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Earned  value  management 
system;  application; 
comments  due  by  1-15- 
99;  published  11-16-98 
Federal  Acquisition  Regulation 
(FAR): 

Brand  nanne  items;  use  of 
purchase  descriptions; 
comments  due  by  1-15- 
99;  published  11-16-98 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Non-owner  operating  sen/ice 
companies;  proposed 
criteria;  comments  due  by 
1-15-99;  published  10-9- 
98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Greenwood  Lake  Powertx>at 
Classic;  comments  due  by 
1-12-99;  published  11-13- 
98 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  comments  due  by 
1-11-99;  published  11- 
12-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  1- 

12-99;  published  11-13-98 
Boeing;  comments  due  by 
1-12-99;  published  11-13- 
98 
British  Aerospace; 
comments  due  by  1-11- 
99;  published  12-8-98 


International  Aero  Engines; 
comments  due  by  1-12- 
99;  published  11-13-98 

McDonnell  Douglas; 
comments  due  by  1-12- 
99;  published  11-13-98 
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contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx)st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxle  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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OFnCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

RIN  3206-AI29 

Hazardous  Duty  Pay 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  provide  an  8  percent  hazard  pay 
diflferential  for  General  Schedule 
employees  who  perform  work  at  a  land- 
based  worksite  more  than  3900  meters 
(12,795  feet)  in  altitude,  provided  such 
employees  are  required  to  commute  to 
the  worksite  on  the  same  day  from  a 
substantially  lower  altitude  under 
circiunstances  in  which  the  rapid 
change  in  altitude  may  result  in 
acclimation  problems.  OPM  is  creating 
this  new  hazard  pay  differential 
authority  to  compensate  employees  who 
are  exposed  to  unusual  health  risks. 

DATES:  Effective  Date:  The  regulations 
are  effective  on  January  11,  1999. 

Applicability  Dates:  The  regulations 
apply  on  the  first  day  of  the  &^t  pay 
period  beginning  on  or  after  January  11, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Kitchelt,  (202)  606-2858,  FAX: 
(202)  606-0824,  or  email: 
payleave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
responsible  for  establishing  schedules  of 
hazardous  duty  pay  differentials  for 
General  Schedule  employees  as 
provided  in  5  U.S.C.  5545(d).  We 
published  proposed  regulations  to 
provide  an  8  percent  hazard  pay 
differential  for  high  altitude  work  in  the 
Federal  Register  on  Jime  30, 1998  (63 
FR  35543),  and  we  received  comments 


from  two  agencies  and  one  individual. 
The  following  is  a  summary  of  those 
comments  and  one  change  we  made  in 
the  final  regulations. 

One  agency  commented  that  only 
"land-based"  worksites  should  be 
covered  by  the  new  hazard  pay  category. 
We  agree  that  the  phrase  "land-based 
worksite"  should  be  added  to  clarify 
that  entitlement  to  a  hazard  pay 
differential  does  not  apply  to  employees 
who  work  on  an  aircraft  (i.e.,  where 
environmental  conditions  are 
controlled).  Therefore,  we  have 
amended  appendix  A  to  subpart  I  of  part 
550  to  use  the  term  "land-based" 
worksite. 

One  individual  commented  that  the 
altitude  threshold  for  receiving  a  hazard 
pay  differential  should  be  lowered  to 
3000  meters  to  include  employees  who 
perform  work  at  an  altitude  of  3400 
meters  at  an  atmospheric  monitoring 
station  on  Maiuia  Loa,  an  extinct 
volcano  on  the  Island  of  Hawaii. 
However,  the  employing  agency  does 
not  support  this  recommendation 
because  the  agency  has  no  evidence  that 
employees  at  the  Mauna  Loa  worksite 
are  exposed  to  actual  physical  hazards. 
While  employees  at  the  worksite 
occasionally  have  altitude-related 
discomfort  such  as  headaches,  nausea, 
or  shortness  of  breath,  these  symptoms 
are  minor  and  do  not  reach  the 
threshold  of  the  possibiUty  of  hazardous 
health  problems  such  as  high  altitude 
pulmonary  edema,  high  altitude 
cerebral  edema,  or  acute  mountain 
sickness.  Since  hazard  pay  differential 
is  authorized  only  for  duties  involving 
unusual  physical  hardship  or  hazard, 
including  extreme  physical  discomfort 
or  distress,  we  have  not  adopted  the 
individual's  suggestion. 

One  agency  commented  that  the 
phrase  "commute  to  the  worksite  from 
a  substantially  lower  altitude"  should 
be  more  specific  and  that  the  term 
"substantially  lower  altitude"  should  be 
defined.  Although  different  agencies 
may  interpret  "substantially  lower 
altitude"  differently,  we  believe  each 
agency  is  in  the  best  position  to  apply 
this  regulation  based  on  applicable 
commuting  requirements.  A  regulatory 
definition  is  not  feasible.  Further,  we 
believe  the  proposed  regulation 
provides  sufficient  guidance  by 
indicating  that  the  change  in  altitude 
must  be  sufficiently  large  and  rapid  to 
cause  potential  acclimation  problems 


that  reach  the  level  of  an  unusual 
physical  hazard. 

Waiver  of  Delay  in  Effective  Date 

Pvirsuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  make  these 
regulations  effective  in  less  than  30 
days.  Some  General  Schedule 
employees  of  the  Smithsonian 
Institution  are  ciurently  commuting 
from  near  sea  level  to  a  work  site  near 
the  4206  meter  (13,800  foot)  summit  of 
Mauna  Kea  on  the  Isleind  of  Hawaii. 
These  employees  ourently  meet  the 
criteria  in  this  final  regulation  for 
hazardous  duty  pay.  In  addition,  the 
Smithsonian  Institution  has  asked  that 
this  authority  be  made  effective  as  soon 
as  possible. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance. 

Director 

Accordingly,  OPM  is  amending 
subpart  I  of  part  550  of  title  5  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  I— Pay  for  Duty  Involving 
Physical  Hardship  or  Hazard 

1.  The  authority  for  subpart  I  of  part 
550  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5545(d).  5548(b). 

2.  Appendix  A  to  subpart  I  of  part  550 
is  amended  by  adding  a  new  category  to 
the  Schedule  of  Hazard  Pay  Differentials 
to  read  as  follows: 
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Appendix  A|— Schedule  of  Pay  Differentials  Authorized  for  Hazardous  Duty  Under  Subpart  I— Hazard  Pay 

Differential,  of  Part  550  Pay  Administration  (General) 


Duty 


Rate  of  haz- 
ard pay  dif- 
ferential 
(percent) 


Effective  date 


Exposure  to  Physiological  Hazards: 


ting  at  nigh  altn 


(6)  Wor1<ing  at  ^igh  altitudes.  Performing  work  at  a  land-based  worltsite  more  than  3900  meters  (12,795 
feet)  in  altrtude.  provided  the  employefi  is  required  to  commute  to  the  worksite  on  the  same  day  from  a 
substantially  tower  altitude  under  circumstances  in  which  the  rapid  change  in  altitude  may  result  in  ac- 
climation proWems. 


8    January  11, 1999. 


(FR  Doc.  99-52J2  Filed  1-6-99;  8:45  am] 

BILUNG  COOE  Ssis-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-NM-348-AD;  Amendment 
39-10988;  AD  98-2S-1 1  R1] 

RIN2120-AA64 

Airworttiineas  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administratipn,  DOT. 

action:  Final  rule;  correction. 

— * ' 

summary:  This  amendment  corrects  and 
clarifies  infoimation  in  an  existing 
airworthines$  directive  (AD),  applicable 
to  all  McDonnell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
a  one-time  injspection  to  detect 
discrepancies  at  certain  areas  around 
the  entry  light  connector  of  the  sliding 
ceiling  panel(  above  the  forward 
passenger  dobrs,  and  repair,  if 
necessary.  T|ie  actions  specified  ir  that 
AD  are  intended  to  prevent  chafing  of 
the  electrical  wire  assemblies,  which 
could  result  |n  an  electrical  fire  in  the 
passenger  coinpartment.  This 
amendment  corrects  and  clarifies  the 
requirements  of  the  current  AD  by 
specifying  tne  specific  area  in  which  the 
subject  inspection  must  be  conducted 
and  by  correcting  the  part  number  of  the 
ramp  deflector  assembly.  This 
amendment  is  prompted  by 
communication  received  from  the 
manufacturer  that  the  current 
requirementi  of  the  AD  are  unclear. 
EFFECTIVE  D>l|rE:  December  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwopd,  Aerospace  Engineer, 


ANM-130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

supplementary  INFORMATION:  On 
December  3, 1998,  the  FAA  issued  AD 
98-25-11,  amendment  39-10937  (63  FR 
68172,  December  10, 1998),  which  is 
applicable  to  all  McDonnell  Douglas 
Model  MD-11  series  airplanes.  That  AD 
requires  a  one-time  inspection  to  detect 
discrepancies  at  certain  areas  around 
the  entry  Ught  connector  of  the  sliding 
ceiling  panel  above  the  forward 
passenger  doors,  and  repair,  if 
necessary.  That  action  was  prompted  by 
a  report  indicating  that  damaged 
electrical  wires  were  found  above  the 
forward  passenger  doors  due  to  flapper 
panels  moving  inboard  and  chafing  the 
electrical  wire  assemblies  of  this  area. 
The  actions  required  by  that  AD  are 
intended  to  prevent  such  chafing,  which 
could  result  in  an  electrical  fire  in  the 
passenger  compartment. 

Since  the  issuance  of  AD  98-25-11, 
the  FAA  has  reviewed  some  of  the 
wording  of  that  AD  and  finds  that 
clarification  is  necessary.  The  FAA's 
intent  in  paragraph  (a)  of  the  AD  was 
that  operators  perform  a  visual 
inspection  "of  the  aircraft  wiring"  to 
detect  discrepancies  of  the  subject  area. 
This  action  revises  paragraph  (a)  of  the 
AD  to  clarify  this  point. 

The  FAA  nas  determined  that  the  area 
specified  in  paragraph  (a)(1)  of  that  AD 
is  not  clear  in  the  way  that  it  is  currently 
worded,  and  that  operators  may 
misinterpret  what  area  needs  to  be 
inspected.  The  FAA  finds  that  the 
wording  of  paragraph  {a)(l)  must  be 
revised  to  specify  that  a  visual 
inspection  must  be  accomplished  "at 
the  area  of  the  forward  drop  ceiling  just 
outboard  of  mod  block  S3-735,  and 
forward  and  inboard  of  the  light  ballast 


for  the  entry  light  on  the  sliding  ceiling 
panel  above  the  forward  left  passenger 
door  (IL)  at  station  location  x  =  24.75, 
y  =  435,  and  z  =  64.5."  In  addition,  this 
action  includes  a  new  NOTE  2  following 
paragraph  (a)(1)  of  the  AD  to  specify 
that  the  clarified  area  is  the  same  area 
that  was  identified  in  AD  98-25-11. 

In  addition,  the  manufacturer  has 
informed  the  FAA  that  bracket  "part 
number  4225419-1,"  as  specified  in 
paragraph  (a)(2)  of  AD  98-25-11,  does 
not  exist.  In  addition,  the  FAA  finds 
that  the  word  "bracket"  does  not  clearly 
describe  the  area  in  which  the  required 
inspection  should  be  conducted. 
Therefore,  this  action  revises  paragraph 
(a)(2)  of  the  AD  to  read,  "*  *  *  in  the 
area  of  the  ramp  deflector  assembly,  part 
number  4223570-501." 

The  manufacturer  also  has  informed 
the  FAA  that  the  latest  revision  of 
Chapter  20,  Standard  Wiring  Practices 
of  the  MD-11  Wiring  Diagram  Manual  is 
dated  April  1, 1998.  The  procedures 
described  in  the  revision  dated  April  1, 
1998,  are  essentially  identical  to  those 
described  in  the  revision  dated  January 
1, 1998,  which  was  referenced  in  AD 
98-25-11  as  the  appropriate  source  of 
service  information  for  accomplishment 
of  the  repair  requirement.  Therefore, 
this  action  revises  paragraph  (b)  of  the 
AD  to  include  Chapter  20,  Standard 
Wiring  Practices  of  the  MD-11  Wiring 
Diagram  Manual,  dated  April  1, 1998,  as 
an  additional  source  of  service 
information. 

Action  is  taken  herein  to  clarify  and 
correct  these  requirements  of  AD  95- 
25-11  and  to  correctly  add  the  AD  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13). 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  remains 
December  23, 1998. 
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Since  this  action  only  clarifies  and 
corrects  a  current  requirement,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procediu<es 
hereon  are  unnecessary. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10937  (63  FR 
68172,  December  10, 1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10988,  to  read  as 
follows: 

9S-25-11  Rl    McDonnell  Douglas: 

Amendment  39-10988.  Docket  98-NM- 
348-AD.  Revises  AD  98-25-1 1 , 
Amendment  39-10937. 
Applicability:  All  Model  MD-11  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  certain  electrical 
wires  above  the  forward  passenger  doors, 
which  could  result  in  an  electrical  fire  in  the 
passenger  compartment,  accomplish  the 
following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  of  the 
aircraft  wiring  to  detect  discrepancies  that 
include  but  are  not  limited  to  fi^yed,  chafed, 
or  nicked  wires  and  wire  insulation  in  the 
areas  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  At  the  area  of  the  forward  drop  ceiling 
just  outboard  of  mod  block  S3-735,  and 


forward  and  inboard  of  the  light  ballast  for 
the  entry  light  on  the  sliding  ceiling  panel 
above  the  forward  left  passenger  door  (IL)  at 
station  location  x  =  24.75,  y  =  435,  and  z  = 
64.5. 

Note  2:  The  area  specified  in  paragraph 
(a)(1)  of  this  AD  is  the  same  area  that  was 
identified  in  AD  98-25-11. 

(2)  At  the  area  above  the  forward  right 
passenger  door  (IR)  at  station  location  x  = 
-  30.  y  =  430.  and  z  =  70  in  the  ramp 
deflector  assembly  part  number  4223570- 
501. 

(b)  If  any  discrepancy  is  detected  during 
the  visual  inspection  required  by  paragraph 
(a)  of  this  AD.  prior  to  further  flight,  repiair 
in  accordance  with  Chapter  20,  Standard 
Wiring  Practices  of  the  MD-11  Wiring 
Diagram  Manual,  dated  January  1. 1998,  or 
April  1, 1998. 

(c)  Within  10  days  after  accomplishing  the 
visual  inspection  required  by  paragraph  (a)  of 
this  AD,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings) 
to  the  Manager,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone  (562) 
627-5350;  fax  (562)  627-5210.  InformaUon 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.Q  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insptector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  effiective  date  of  this  amendment 
remains  December  28. 1998. 

Issued  in  Renton.  Washington,  on 
December  31, 1998. 
Darrell  M.  Pedetson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-480  Filed  1-8-99;  8:45  am) 
BILUNQ  CODE  4«10-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  556 

Oral  Dosage  Form  New  Animal  Dnigs; 
Albendazole  Suspension 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnOH:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  anthelmintic  use  of  the  11.36  percent 
albendazole  suspension  in  sheep.  Based 
on  FDA's  review  of  the  data  and 
information  in  the  NADA,  a  tolerance 
for  drug  residues  in  muscle  and  an 
acceptable  daily  intake  (ADI)  are 
estabUshed. 

EFFECTIVE  DATE:  January  11,  1999. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Estella  Z.  Jones,  Center  for  Veterinary 
Medicine  {HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7575. 
SUPPt.EMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York.  NY 
10017-5755,  filed  supplemental  NADA 
110-048  that  provides  for  oral  use  of 
Valbazen®  (albendazole)  11.36  percent 
suspension  in  sheep  as  an  anthelmintic. 
Currently,  the  11.36  percent  drug  is 
approved  for  use  in  cattle  in  NADA 
110-048,  and  the  4.55  percent  drug  is 
approved  for  use  in  sheep  in  NADA 
140-934.  Supplemental  NADA  110-048 
is  approved  as  of  December  2, 1998,  and 
the  regulations  are  amended  in 
§  520.45a(b)(l)  (21  CFR  520.45a(b)(l))  to 
reflect  the  approval. 

to  addition,  FDA  reviewed  the  data 
concerning  anthelmintic  use  of 
albendazole  in  Pfizer,  Inc.'s  NADA  110- 
048  for  cattle  and  NADA  140-934  for 
sheep  to  determine  a  tolerance  for 
residues  of  albendazole  in  muscle  of 
cattle  and  sheep.  Based  on  this  review, 
a  tolerance  of  50  parts  per  billion  for 
albendazole  2-aminosulfone  in  both 
cattle  and  sheep  muscle  is  established. 
Additionally,  the  previously  estabUshed 
ADI  of  5  micrograms  per  kilogram  of 
body  weight  per  day  is  codified.  Also, 
the  regulations  are  amended  in  21  CFR 
556.34  to  reflect  the  ADI  and  the  muscle 
tolerance. 

Furthermore,  §  520.45a  is  amended 
editorially  in  paragraph  (a)(4)  by 
removing  the  "(i)"  after  the  "(4)"  and 
adding  the  "(i)"  in  place  of  ihe  "[1)" 
following  the  paragraph  heading,  and  by 
removing  paragraph  (a)(4)(i)(2). 
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In  accordance  with  the  freedom  of 
information  pt-ovisions  of  21  CFR  part 

20  and  514.11  (e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  i  Management  Branch 
(HFA-305),  Food  and  Drug 
Administratidn,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.ii..  Monday  through 
Friday. 

The  agency]  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enivironment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.    | 

List  of  Subjects 

21  CFR  Part  5  20 
Animal  drt  gs. 

21  CFR  Part  1 56 

Animal  dn  gs.  Foods. 

Therefore,  inder  the  Federal  Food, 
Drug,  and  Coi  imetic  Act  and  under 
authority  del(  (gated  to  the  Commissioner 
of  Food  and  I  )rugs  and  redelegated  to 
the  Center  foi  Veterinary  Medicine,  21 
CFR  parts  52(1  and  556  are  amended  as 
follows:         I 


§556.34    Albendazole. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  albendazole  is 
5  micrograms  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances— [1]  Cattle.  A  tolerance 
is  established  for  albendazole  2- 
aminosulfone  (marker  residue)  in  liver 
(target  tissue)  of  0.2  part  per  million  and 
in  muscle  of  0.05  part  per  million. 

(2)  Sheep.  A  tolerance  is  established 
for  albendazole  2-aminosulfone  (marker 
residue)  in  liver  (target  tissue)  of  0.25 
part  per  million  and  in  muscle  of  0.05 
part  per  million. 

Dated:  December  17, 1998. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-449  Filed  1-8-99;  8:45  am] 

BILUNQ  CODE  4iaO-01-F 


520-if 


PART  520-bRAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  connnues  to  read  as  follows: 

Authority:  2  I  U.S.C.  360b. 

2.  Section  :  120.45a  is  amended  by 
redesignating  the  heading  of  paragraph 
(a)(4)(i)  as  th^  heading  of  paragraph 
(a)(4),  by  redesignating  paragraph 
(a){4)(i)(I)  as  paragraph  (a)(4)(i).  by 
removing  pa^graph  (a)(4)(i)(2).  and  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  520.45a    AllUndazole  suspension. 

(a)  *  •  *   I 

(4)  Conditi  ons  of  use  in  cattle— (i) 
Amount.  *  *   * 

(b)(1)  Specifications.  The  product 
contains  4.51  or  11.36  percent 
albendazole. 


PART  556— TOLERANCES  FOR     ^ 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  aut  lority  citation  for  21  CFR 
part  556  con  inues  to  read  as  follows: 

Authority:  1 1  U.S.C.  342,  360b,  371. 

4.  Section  1556.34  is  revised  to  read  as 
follows: 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  5 

[Docket  No.  FR-4321-F-05] 
RIN2501-AC49 

Uniform  Financial  Reporting  Standards 
for  HUD  Housing  Programs;  Technical 
Amendment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  This  final  rule  makes  a 
technical  amendment  to  HUD's 
regulations  on  Uniform  Financial 
Reporting  Standards,  published  on 
September  1, 1998.  The  amendment  will 
change  for  certain  entities  whose  fiscal 
years  ends  December  31st,  as  further 
described  in  the  Supplementary 
Information  section  of  this  rule,  the  first 
financial  report  submission  date  from 
April  30,  1999  to  June  30, 1999.  The 
June  30, 1999  report  submission  date  is 
only  for  the  first  year  of  compliance 
with  these  standards. 
dates:  Effective  FebruarylO,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Kenneth 
Hannon,  Office  of  Housing,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Room  6274, 
Washington,  DC  20410;  telephone  (202) 
708-0547,  ext.  2599  (this  is  not  a  toll- 
free  number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8399. 


SUPPLEMENTARY  INFORMATION:  On 
September  1, 1998  (63  FR  46582),  HUD 
published  a  final  rule  that  established 
uniform  annual  financial  reporting 
standards  for  HUD's  Public  Housing. 
Section  8  housing,  and  multifamily 
insured  housing  programs.  The  rule 
provides  that  the  financial  information 
already  required  to  be  submitted  to  HUD 
on  an  annual  basis  under  these 
programs  must  be  submitted 
electronically  to  HUD  and  must  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles. 

The  September  1, 1998  final  rule  also 
established  annual  financial  report 
filing  dates.  The  rule  provides  for  all 
covered  entities  an  annual  financial 
report  submission  date  that  is  60  days 
after  the  end  of  a  covered  entity's  fiscal 
year.  For  the  first  year  of  compliance 
with  the  new  standards,  the  September 
1, 1998  rule  provided  an  April  30,  1999 
annual  report  submission  date  for  those 
entities  that  are: 

(1)  Owners  of  housing  assisted  under 
Section  8  project-based  housing 
assistance  payments  programs, 
described  in  §  5.801(a)(3)  of  the  new 
rule;  or 

(2)  Owners  of  muUifamily  projects 
receiving  direct  or  indirect  assistance 
from  HUD,  or  with  mortgages  insured, 
coinsured,  or  held  by  HUD,  including 
but  not  limited  to  housing  under  certain 
HUD  programs  described  in  §  5.801(a)(4) 
of  the  new  rule;  and 

(3)  Have  fiscal  years  ending  December 
31,1998. 

The  majority  of  non-public  housing 
entities  covered  by  this  rule  fall  into  the 
category  of  entities  that  will  have 
reports  due  by  April  30, 1999.  (Note  that 
for  public  housing  agencies  (PHAs),  the 
rule  provides  that  compliance  with  the 
uniform  financial  reporting  standards 
begins  for  PHAs  with  fiscal  years  ending 
September  30, 1999.) 

The  April  30, 1999  date  with  its  close 
proximity  to  the  Federal  income  tax 
filing  deadline  makes  conversion  to  the 
new  reporting  system  and  completion  of 
the  required  report  by  April  30, 1999 
burdensome  for  entities  that  must  meet 
this  deadline.  Therefore,  this  final  rule 
amends  §  5.801  to  change  the  April  30, 
1999  date  to  June  30, 1999.  The  June  30, 
1999  report  submission  date  is  only  for 
the  first  year  of  compliance  with  the 
standards.  For  covered  entities  whose 
fiscal  years  end  December  31st,  the 
report  due  for  the  year  2000  and  the 
years  that  follow  will  be  due  60  days 
after  December  31st. 
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Other  Matters 

Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  Part  10,  however,  does 
provide  for  exceptions  from  that  general 
rule  where  the  Ctepartment  finds  good 
cause  to  omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  the  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  (24  CFR  10.1).  The  Department 
finds  that  good  cause  exists  to  publish 
this  final  rule  for  effect  vvrithout  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  unnecessary.  Public 
procedure  is  unnecessary  because  this 
final  rule  simply  makes  a  technical 
amendment  to  its  uniform  financial 
reporting  standards  regulations  to 
change,  for  certain  covered  entities,  an 
April  30, 1999  annual  report  submission 
date  to  June  30. 1999.  The  April  30, 
1999  date  with  its  proximity  to  the  new 
Federal  income  tax  filing  deadline 
makes  conversion  to  the  new  reporting 
system  and  completion  of  the  required 
report  by  April  30, 1999  burdensome  for 
entities  that  must  submit  reports  by  that 
date.  The  regulatory  amendment  made 
by  this  rule,  therefore,  alleviates  a 
burden  for  these  entities.  No  policies  or 
standards  are  changed  by  this 
rulemaking. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  only 
makes  a  technical  amendment  to 
existing  regulations  by  changing  a 
reporting  deadline  for  the  first  year  of 
compliance  with  HUD's  uniform 
financial  reporting  standards  from  April 
30. 1999  to  June  30, 1999.  Although  this 
change  alleviates  a  burdensome 
requirement  for  covered  entities  and  the 
covered  entities  include  small  entities, 
the  rulemaking  nevertheless  does  not 
result  either  adversely  or  beneficially  in 
any  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Environmental  Impact 

This  final  rule  is  exempt  from  the 
environmental  review  procedures  under 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  because  of  the 
exemption  under  §  50.19(c)(1).  This 


final  rule  only  makes  a  technical 
correction  to  existing  regulations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  from  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  would  be  affected  by  this  rule  are: 
14.126 — Mortgage  Insurance — 

Cooperative  Ptojects  (Section  213) 
14.129 — Mortgage  Insurance — Nursing 

Homes,  Intermediate  Care  Facilities, 

Board  and  Care  Homes  and  Assisted 

Living  Facilities  (Section  232) 
14.134 — Mortgage  Insurance — Rental 

Housing  (Section  207) 

14.135 — Mortgage  Insurance — Rental 
and  Cooperative  Housing  for  Moderate 
Income  Families  and  Elderly,  Market 
Rate  Interest  (Sections  221(d)(3)  and  (4)) 
14.138 — Mortgage  Insurance — Rental 

Housing  for  Elderly  (Section  231) 
14.139 — Mortgage  Insurance — Rental 

Housing  in  Urban  Areas  (Section  220 

Multifamily) 
14.157 — Supportive  Housing  for  the 

Elderly  (Section  202) 
14.181— -Supportive  Housing  for  Persons 

with  Disabilities  (Section  811) 
14.188 — Housing  Finance  Agency  (HFA) 

Risk  Sharing  Pilot  Program  (Section 

542(c)) 
14.850 — Public  Housing 
14.851 — Low  Income  Housing — 

Homeownership  Opportunities  for 

Low  Income  Fanwlies  (Turnkey  III) 
14.852— Public  Housing- 
Comprehensive  Improvement 

Assistance  Program 
14.855 — Section  8  Rental  Voucher 

Program 
14.856— Lower  Income  Housing 

Assistance  Program — Section  8 

Moderate  Rehabilitation 
14.857— Section  8  Rental  Certificate 

Program 
14.859— Public  Housing- 
Comprehensive  Grant  Program 


\ 


Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development, 
Low-  and  moderate-income  housing. 
Mortgage  insurance.  Pets.  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  CFR  is 
amended  as  follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3S35(d}.  unless 
otherwise  noted. 

2.  Paragraph  (c)  of  §  5.801  is  revised 
to  read  as  follows; 

§5.801    Uniform -financial  reporting 
standards. 


(c)  Annual  financial  report  filing 
dates.  The  financial  information  to  be 
submitted  to  HUD  in  accordance  with 
paragraph  (b)  of  this  section,  must  be 
submitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  of  the  fiscal 
year  of  the  reporting  period,  and  as 
otherwise  provided  by  law.  For  entities 
listed  in  paragraphs  (a)(3)  and  (4)  of  this 
section  and  that  have  fiscal  years  ending 
December  31,  1998,  the  report  shall  be 
due  Jime  30, 1999.  This  extended  report 
due  date  is  only  for  entities  listed  in 
paragraphs  (a)(3)  and  (4)  of  this  section, 
and  only  for  the  first  report  due  under 
this  section. 
•        •        •        •        • 

Dated:  December  28. 1998. 
WillUm  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  99-443  Filed  l-a-99;  8:45  am] 

BtLUNO  CODE  4210-32-^ 


List  of  Subjects 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged.  Claims,  Drug  abuse. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8805] 

RIN  1545-AQ43;  1545-AT41 

Allocation  of  Loss  With  Respect  to 
Stock  and  Ottier  Personal  Property; 
Application  of  Section  904  to  Income 
Subject  to  Separate  Limitations 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 
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summary:  This  document  contains  final 
and  temporary  ijicome  Tax  Regulations 
relating  to  the  allocation  of  loss 
recognized  on  t^e  disposition  of  stock 
and  other  personal  property  and  the 
computation  of  the  foreign  tax  credit 
limitation.  The  loss  allocation 
regulations  prii^arily  will  affect 
taxpayers  that  c)aim  the  foreign  tax 
credit  and  that  i^cuj  losses  with  respect 
to  personal  property  and  are  necessary 
to  modify  existing  guidance  with 
respect  to  loss  allocation.  The  foreign 
tax  credit  limitation  regulations  will 
affect  taxpayers  claiming  foreign  tax 
credits  that  havf  passive  income  or 
losses  and  are  necessary  to  modify 
existing  guidance  with  respect  to  the 
computation  of  the  limitation. 
DATES:  Effective\dates:  These  regulations 
are  effective  January  11. 1999,  except 
that  §  1.904-^(c)(2)(ii)  (A)  and  (B)  are 
effective  March  12, 1999  and  §  1.904- 
4(c)(3)(iv)  is  effective  December  31, 
1998.  I 

Dates  of  applicabilitv:  For  dates  of 
applicability  of  §§  1.865-lT.  1.865-2, 
and  1.865-2T.  see  §§  1.865-lT(f). 
1.865-2(e),  and  1.865-2T(e). 
respectively.  For  dates  of  appHcability 
of  §  1.904-4(c).  see  §  1.904-4(c)(2)(i). 
FOR  FURTHER  INRORMATION  CONTACT:  Seth 
B.  Goldstein.  (202)  622-3810.  regarding 
section  865(j);  and  Ret)ecca  Rosenberg, 
(202)  622-3850,  regarding  section 
904(d)  (not  toll-pee  nimibers). 
SUPPLEMENTARYJINFORMATION: 

Background 

On  May  14, 1^92,  the  IRS  pubUshed 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (REG-209527-92, 
formerly  INTL-1-92  (1992-1  C.B.  1209), 
57  FR  20660),  phiposing  amendments  to 
the  Income  Tax'Regulations  (26  CFR 
part  1)  under  section  904(d).  The 
regulations  included  proposed 
amendments  tokhe  grouping  rules 
under  §  1.904— ^c)(3)  for  purposes  of 
determining  whether  passive  income  is 
high  taxed.  The  amendments  were 
proposed  to  be  Effective  for  taxable 
years  begiimin^  after  December  31, 
1991.  A  public  hearing  was  held  on 
September  24,  t992,  but  no  written  or 
oral  comments  ^ere  received  with 
respect  to  thesei  provisions.  These 
regulations  are  finalized  as  proposed. 
However,  as  defcribed  below,  the 
effective  date  of  the  regvilations  has  been 
modified.  I 

On  July  8, 19^6,  the  IRS  published 
proposed  amendments  (REG-209750- 
95,  formerly  INTL-4-95  (1996-2  C.B. 
484),  61  FR  356196)  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  861,  895,  and  904  of  the 
Internal  Revenue  Code  in  the  Federal 


Register.  The  regulations  addressed  the 
allocation  of  loss  on  the  disposition  of 
stock  (§  1.865-2)  and  other  personal 
property  (§  1.865-1)  and  also  contained 
proposed  amendments  to  the  grouping 
rules  under  §  1.904— 4(c).  The  proposed 
regulations  generally  allocate  loss  with 
respect  to  stock  based  upon  the 
residence  of  the  seller  (reciprocal  to 
gain),  but  allocate  loss  on  other  personal 
property  based  upon  the  income 
generated  by  the  property.  A  public 
hearing  was  held  on  November  6, 1996, 
and  several  written  conunents  were 
received.  The  written  comments 
endorsed  the  regulations'  general 
approach  with  respect  to  the  allocation 
of  stock  loss.  In  addition,  on  Jime  18, 
1997,  the  Tax  Court  held  in 
International  Multifoods  Corporation  v. 
Conunissioner.  108  T.C.  579  (1997),  that 
loss  on  the  disposition  of  stock  is 
generally  allocated  based  on  the 
residence  of  the  seller,  consistent  with 
the  approach  of  the  proposed 
regulations.  After  consideration  of  all 
the  comments,  the  regulations  proposed 
by  INTL-4-95  with  respect  to  stock  loss 
and  with  respect  to  the  grouping  rules 
are  adopted  as  amended  by  this 
Treasury  decision.  The  principal 
changes  to  these  regulations,  as  well  as 
the  major  conunents  and  suggestions, 
are  discussed  below.  An  additional  anti- 
abuse  rule,  not  previously  proposed,  is 
issued  as  a  proposed  and  temporary 
regulation. 

The  written  comments  criticized  the 
proposed  regulation  concerning  the 
allocation  of  loss  on  other  personal 
property  (§  1.865-1).  This  proposed 
regulation  is  withdrawn  and  replaced 
with  a  new  proposed  and  temporary 
regulation  that  is  more  consistent  with 
the  approach  of  the  stock  loss  allocation 
rules.  The  new  rules  are  issued  as  a 
temporary  regulation  because  of  the 
need  for  immediate  guidance  following 
the  International  Multifoods  opinion. 

Explanation  of  Provisions 

Section  1.861-8T(e)(8):  Net  Operating 
Loss 

Section  1.861-8T(e)(8)  clarifies  that  a 
net  operating  loss  deduction  allowed 
imder  section  172  is  allocated  and 
apportioned  in  the  same  maimer  as  the 
deductions  giving  rise  to  the  net 
operating  loss  deduction. 

Section  1.865-lT:  Loss  With  Respect  to 
Personal  Property  Other  Than  Stock 

Section  1.865-lT(a)  provides  the 
general  nile  that  loss  with  respect  to 
personal  property  is  allocated  in  the 
same  manner  in  which  gain  on  the  sale 
of  the  property  would  be  sourced.  Thus, 
for  example,  loss  on  the  sale  or 


worthlessness  of  a  foreign  bond  held  by 
a  U.S.  resident  generally  would  be 
allocated  against  U.S.  source  income. 
Notice  89-58  (1989-1  C.B.  699).  which 
addressed  the  allocation  of  loss  with 
respect  to  certain  bank  loans,  is  revoked 
as  inconsistent  with  this  approach. 
Taxpayers  may  rely  on  the  Notice  for 
loss  recognized  prior  to  the  effective 
date  of  the  temporary  regulations  (see 
discussion  of  effective  dates,  below). 
Following  the  general  rule,  loss 
attributable  to  a  foreign  office  of  a  U.S. 
resident  is  allocated  against  foreign 
source  income  where  gain  would  be 
foreign  source  under  the  foreign  branch 
rule  of  section  865(e)(1). 

Section  1.865-lT(b)  provides  special 
rules  of  application.  Loss  on  depreciable 
property  generally  is  allocated  based 
upon  the  allocation  of  depreciation 
deductions  taken  with  respect  to  the 
property,  consistent  with  the 
depreciation-recapture  source  rule  of 
section  865(c)(1).  Similarly,  loss  with 
respect  to  a  contingent  payment  debt 
instrument  subject  to  Reg.  §  1.1275-4(b) 
is  allocated  against  interest  income 
because  gain  on  the  instrument 
generally  is  treated  as  interest  income. 

Section  1.865-lT(c)  provides 
exceptions  from  the  reciprocal-to-gain 
rule.  The  regulations  do  not  apply  to 
certain  financial  products  (to  be 
addressed  in  a  future  guidance  project), 
loss  governed  by  section  988,  inventory 
(which  is  not  governed  by  section  865), 
or  trade  receivables  and  certain  interest 
equivalents  (which  are  governed  by 
§  1.861-9T(b)).  When  Prop.  §  1.863-3(h) 
(the  global  deaUng  sourcing  regulation) 
is  finalized,  §  1.865-lT  will  not  apply  to 
any  loss  sourced  under  that  regulation. 
Loss  attributable  to  accrued-but-unpaid 
interest  income  is  allocated  against 
interest  income.  Also,  loss  on  a  debt 
instrument  is  allocated  against  interest 
income  to  the  extent  the  taxpayer  did 
not  amortize  bond  premium  to  the  full 
extent  permitted  by  the  Code.  Anti- 
abuse  exceptions  are  also  provided. 
Section  1. 865-1  T(c)(6)(i),  which 
prevents  taxpayers  from  manipulating 
loss  allocation  through  related-party 
transfers,  reorganizations,  or  similar 
transactions,  and  §  1.865-lT(c)(6)(ii), 
which  addresses  offsetting  positions,  are 
similar  to  the  anti-abuse  rules 
previously  proposed  with  respect  to 
stock  losses.  In  addition,  section  1.865- 
lT(c)(6)(iii)  has  been  included  to 
prevent  taxpayers  fi-om  accelerating 
foreign  source  income  with  respect  to 
property  and  claiming  an  offsetting  U.S. 
loss. 

The  temporary  regulations  are 
effective  for  loss  recognized  on  or  after 
January  11, 1999.  A  taxpayer  may  apply 
the  regulations,  however,  to  loss 
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recognized  in  any  taxable  year 
beginning  on  or  after  January  1, 1987, 
subject  to  certain  conditions. 

Section  1.865-2:  Stock  Loss 

The  proposed  regulations  issued  in 
1996  provide  that  generally  loss  with 
respect  to  stock  is  allocated  to  the 
residence  of  the  seller,  but  contain  three 
major  exceptions:  an  exclusion  for 
dispositions  of  portfolio  stock  and  stock 
in  regulated  investment  companies 
(RICs)  and  S  corporations,  a  dividend 
recapture  rule,  and  a  consistency  rule 
for  certain  dispositions  of  foreign 
affiliates.  The  final  regulations  modify 
these  exceptions.  The  principal 
comments  and  changes  to  the 
regulations  are  discussed  below. 

Section  1.865-2(a):  General  Rule  for 
Allocation  of  Stock  Loss 

Commentators  criticized  the 
exclusion  of  portfolio  stock  and  RIC 
stock  firom  the  general  residence-based 
rule,  arguing  that  the  rationale  for 
residence-based  allocation  applies 
equally  to  these  classes  of  stock.  The 
final  regulations  eliminate  the  exception 
for  portfolio  stock  and  RIC  stock. 

In  response  to  a  comment,  the  final 
regulations  clariiy  that  §  1.865-2  does 
not  apply  to  stock  that  constitutes 
inventory. 

The  proposed  regulations  allocate  loss 
recognized  on  the  "sale  or  other 
disposition"  of  stock.  Proposed  §  1.865- 
2(c)(2)  provides  that  worthlessness 
giving  rise  to  a  deduction  under  section 
165(g)(3)  with  respect  to  stock  is  treated 
as  a  disposition.  Questions  have  been 
raised  as  to  whether  the  regulations 
apply  to  other  recognized  losses  that  are 
not  the  result  of  a  sale  or  disposition  (for 
example,  loss  recognized  under  the 
mark-to-market  rules  of  section  475). 
The  final  regulations  are  intended  to 
apply  to  all  recognized  stock  losses.  To 
avoid  confusion,  the  reference  to  sales 
or  other  dispositions  has  been  deleted  in 
the  final  regulations.  The  special 
reference  to  worthlessness  deductions  is 
therefore  unnecessary  and  also  has  been 
deleted. 

Section  1.865-2(b)(l):  Dividend 
Recapture  Exception 

Some  commentators  questioned  the 
dividend  recapture  rule  of  §  1.865- 
2(b)(1)  and  suggested  that  the  rule 
should  be  limited  to  cases  in  which  the 
dividends  were  fully  sheltered  from 
U.S.  tax  by  foreign  tax  credits  or  the 
taxpayer  did  not  meet  a  minimiun 
holding  period.  Others  suggested  that 
the  two-year  recapture  period  defined  in 
§  1.865-2(d)(5)  of  the  proposed 
regulations  should  be  shortened. 
Sections  1.865-2(b)(l)(i)  and  1.865- 


2(d)(3)  of  the  final  regulations  retain  the 
two-year  rule. 

Section  1.865-2(b)(l)(iii)  of  the  final 
regulations  provides  an  exception  from 
dividend  recapture  for  passive-basket 
dividends.  This  new  exception  will 
exempt  most  portfolio  investors  (other 
than  financial  services  entities)  from  the 
dividend  recapture  rule.  The  rule, 
which  will  reduce  administrative 
biudens,  reflects  the  fact  that  passive 
income  is  generally  subject  to  residual 
U.S.  tax  and  the  high-tax  kick-out  of 
section  904(d)(2)(A)(iii)(III)  limits  the 
potential  for  cross-crediting  in  the 
passive  basket,  thus  reducing  the  need 
for  recapture.  In  addition,  allocation  of 
loss  to  the  passive  basket  may  lead  to 
investment  incentives  that  violate  the 
poUcies  underlying  the  passive  basket. 
For  example,  where  a  loss  allocated  to 
the  passive  basket  creates  a  separate 
limitation  loss  imder  section  904(f)(5) 
that  reduces  high-taxed  income  in  other 
baskets,  this  creates  an  incentive  in 
subsequent  years  for  the  taxpayer  to 
earn  low-taxed  foreign  passive  income 
to  utilize  the  foreign  tax  credits  in  the 
high-taxed  basket  (due  to  the 
recharacterization  rules  of  section 
904(f)(5)(C)). 

Commentators  also  suggested 
alternatives  to  the  de  minimis  rule  of 
§  1.865-2(b)(l)(ii),  which  exempts  from 
recapture  dividends  that  are  less  than  10 
percent  of  the  recognized  loss.  The 
proposed  de  minimis  rule  is  retained  in 
the  final  regulations.  The  de  minimis 
rule  is  intended  to  exempt  from 
recapture,  as  a  matter  of  administrative 
convenience,  dividends  that  are 
relatively  insignificant  in  comparison  to 
the  loss. 

Two  commentators  questioned  why 
the  dividend  recapture  rule  and  the 
definition  of  the  recapture  period  in 
§  1.865-2(d)(5)  of  the  proposed 
regulations  refer  to  realized,  rather  than 
recognized,  loss.  The  wording  was 
intended  to  avoid  confusion  over  the 
appUcation  of  the  rule  to  loss  that  is 
deferred  under  section  267(f).  The  final 
regulation  refers  to  "recognized"  loss, 
but  examples  have  been  added  in 
§  1.865-2(b)(l)(iv)  of  the  final 
regulations  to  illustrate  the  application 
of  the  dividend  recaptiure  rule  in  the 
context  of  section  267(f)  and  how  the 
result  differs  in  the  context  of  a 
consolidated  group. 

Proposed  §  1.865-2(b)(2):  Consistency 
Rule 

Proposed  §  1.865-2(b)(2)  requires  a 
taxpayer  to  allocate  loss  on  the  sale  of 
a  foreign  affiliate  to  passive-basket 
foreign  source  income  if  the  taxpayer 
recognized  foreign  source  gain  imder 
section  865(f)  at  any  time  during  the  5- 


year  period  preceding  the  loss  sale. 
Commentators  criticized  this  rule  as 
producing  disproportionate  results 
where  the  foreign  source  gain  is  small 
in  comparison  to  the  subsequent  loss. 
Furthermore,  even  where  the  gain  and 
loss  are  of  similar  magnitude,  the  results 
may  be  disproportionate  because 
sourcing  the  gain  foreign  may  provide 
the  taxpayer  with  minimal  tax  benefits 
(because  the  gain  is  assigned  to  the 
passive  basket)  but  the  loss  may  reduce 
(sometimes  as  a  separate  limitation  loss) 
income  that  is  otherwise  sheltered  by 
foreign  tax  credits.  In  addition, 
allocating  loss  to  the  passive  basket 
raises  the  policy  concerns  described 
above  with  respect  to  passive-basket 
dividend  recapture.  After  consideration 
of  the  comments,  the  consistency  rule 
has  been  eliminated  from  the  final 
regulations. 

Section  1.865-2(b)(2):  Anti-Abuse  Rules 

The  anti-abuse  rules  of  §  1.865-2(b)(3) 
of  the  proposed  regulations,  finalized  as 
§  1.865-2(b)(4),  have  been  refined  and 
modified.  One  commentator  requested 
examples  illustrating  the  anti-abuse 
rules.  Examples  have  been  provided.  An 
additional  rule  is  provided  in  §  1.865- 
2T,  discussed  below. 

Section  1.865-2(e):  Effective  Date  and 
Retroactive  Election 

The  proposed  regulations  are 
proposed  to  be  effective  for  taxable 
years  beginning  61  days  after  final 
regulations  are  promulgated.  Because  of 
the  immediate  need  for  guidance 
following  the  International  Multifoods 
opinion,  the  final  regulations  are 
effective  for  losses  recognized  on  or 
after  January  11, 1999. 

Several  commentators  requested  that 
the  regulations  clarify  the  scope  of  the 
retroactive  election  and  reduce  the 
administrative  burden  of  making  the 
election.  In  response  to  these  comments, 
§  1.865-2(e)(2)  is  amended  to  provide 
that  a  taxpayer  need  not  make  a  formal 
election  to  retroactively  apply  the 
regulations  to  losses  recognized  in  any 
post- 1986  year  and  all  subsequent  pre- 
effective  date  years.  An  amended  return 
will  be  required  only  if  retroactive 
application  results  in  a  change  in  tax 
UabiUty. 

One  commentator  urged  that  the 
overall  foreign  loss  transition  rule  in 
§  1.904(f)-12  be  modified  to  provide 
that  an  overall  foreign  loss  account 
attributable  to  a  stock  loss  recognized  in 
a  pre-1987  year  be  recomputed  under 
the  new  regulations  in  the  first  election 
year.  This  suggestion  was  rejected 
because  the  allocation  of  a  stock  loss  is 
governed  by  the  rules  in  effect  in  the 
year  the  loss  is  recogmzed,  and  the 
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retroactive  election  is  available  only 
with  respect  to  post-1986  years.  Section 
1.865-2(e)(3)  provides  examples  to 
illustrate  the  effect  of  the  retroactive 
application  of  the  regulations  on  overall 
foreign  loss  acqounts,  capital  loss 
carryovers,  and  foreign  tax  credit 
carryovers.       I 

Section  1.865-tT:  Stock  Loss  Matching 
Rule 

Section  1.86!-2T(b)(4)(iii)  provides  a 
rule  intended  ti )  prevent  taxpayers  from 
avoiding  the  dividend  recapture  rule  of 
§  1.865-2(b)(l)  or  from  accelerating 
foreign  source  ncome  and  recognizing 
an  offsetting  U.jS.  loss.  This  rule  is 
substantially  the  same  as  the  matching 
rule  of  §  1.8654iT(c)(6)(iii).  The  rule  is 
promulgated  a$  a  temporary  regulation 
because  it  is  nacessary  to  prevent  abuse 
of  the  residence-based  general  allocation 
rule. 

Section  1.904-  f(c):  Grouping  Rules 

The  high-tax  kick-out  grouping  rules 
of  §  1.904— 4(c)  jprovide  rules  for 
determining  when  particular  groups  of 
passive  income  are  high-taxed  and, 
therefore,  treated  as  general  limitation 
income  under  iections 
904(d)(2)(A)(iij)(ni)  and  904(d)(2)(F).  As 
described  abovje,  the  proposed 
amendments  to  these  rules  that  were 
proposed  in  1992  are  finalized  as 
proposed,  but  taxpayers  are  afforded 
some  flexibility  with  respect  to  the 
effective  date.  The  amendments  were 
proposed  to  be"  effective  for  taxable 
years  beginning  after  December  31, 
1991.  The  finaf  regulations  are  effective 
for  taxable  yeais  ending  on  or  after 
December  31. 1998.  but  taxpayers  may 
apply  the  amended  regulations  to  any 
taxable  year  beginning  after  December 
31, 1991  and  ajl  subsequent  years.  An 
example  is  als^  added  to  clarify  that 
foreign  taxes  tl>at  are  not  creditable  (e.g., 
under  section  601  (k))  are  not 
withholding  tapces  for  purposes  of  the 
grouping  rulesl 

The  proposeid  amendments  to  the 
grouping  rules,  that  were  proposed  in 
1996  are  finalised  with  two 
clarifications.  Proposed  §  1.904- 
4(c)(2)(ii)(B)  provides  guidance  where 
deductions  allocated  to  a  group  of 
passive  incom^  exceed  the  income  in 
that  group  (i.ej,  a  loss  group).  A  question 
has  been  raised  as  to  the  proper 
treatment  of  fqreign  taxes  in  a  group  that 
has  no  taxable]  income  or  loss  (either 
because  the  d^uctions  allocated  to  the 
group  exactly  equal  the  income  in  the 
group  or  because  the  foreign  taxes 
assigned  to  th^  group  are  imposed  on 
U.S.  source  income  or  income  that  is  not 
currently  taken  into  account  under  U.S. 
tax  principles).  Consistent  with  the 


approach  taken  in  the  proposed 
regulations  with  respect  to  loss  groups, 
the  final  regulations  clarify  that  foreign 
taxes  allocated  to  a  group  with  no 
foreign  source  income  are  "kicked  out" 
and  treated  as  related  to  general 
limitation  income. 

Proposed  §  1.904-4(c)(2)(ii)(A) 
provides  that  foreign  tax  imposed  on 
sales  that  result  in  loss  for  U.S.  tax 
purposes  is  allocated  to  the  group  of 
passive  income  to  which  the  loss  is 
allocated.  While  this  correctly  states  the 
result  where  loss  on  the  disposition  of 
property  is  allocated  to  passive  income 
under  a  reciprocal-to-gain  rule,  under 
the  temporary  emd  final  regulations  loss 
may  be  allocated  to  reduce  the  group  of 
passive  income  where  income  ft-om  the 
property  was  assigned  (for  example, 
dividends  or  interest  under  the  anti- 
abuse  rules  or  the  accrued-but-unpaid 
interest  rule)  or  a  separate  category  of 
income  other  than  passive  income. 
Accordingly,  §  1.904-4{c)(2)(ii)(A)  of  the 
final  regulations  is  clarified  to  state  that 
foreign  tax  imposed  on  a  loss  sale  is 
allocated  to  the  group  of  passive  income 
to  which  a  gain  would  have  been 
assigned.  The  examples  in  §  1.904- 
4(c)(8)  of  the  final  regulations  are 
modified  to  reflect  the  fact  that  the 
consistency  rule  of  §  1.865-2(b)(2)  of  the 
proposed  regulations  has  been  deleted. 

One  commentator  inquired  whether 
the  rule  of  §  1.904-^(c)(2)(ii)(A) 
allocating  foreign  tax  on  a  loss  sale  to 
a  group  of  passive  income  is  consistent 
with  the  tax  allocation  rule  of  §  1.904- 
6(a)(l)(iv).  The  latter  rule  provides  that 
a  foreign  tax  imposed  on  an  item  of 
income  that  does  not  constitute  income 
under  U.S.  tax  principles  (a  base 
difference)  shall  be  treated  as  imposed 
with  respect  to  general  limitation 
income,  whereas  a  foreign  tax  imposed 
on  an  item  that  would  be  income  imder 
U.S.  tax  principles  in  another  year  (a 
timing  difference)  will  be  allocated  to 
the  appropriate  separate  category  as  if 
the  U.S.  recognized  the  income  in  the 
same  year.  Treasury  and  the  Service 
beUeve  that  a  base  difference  exists 
within  the  meaning  of  §  1.904- 
6(a)(l)(iv)  only  when  a  foreign  coimtry 
taxes  items  that  the  United  States  would 
never  treat  as  taxable  income,  for 
example,  gifts  or  life  insurance 
proceeds.  A  sale  that  results  in  gain 
under  foreign  law  but  in  loss  for  U.S.  tax 
purposes  is  attributable  to  differences  in 
basis  calculations  rather  than  to  a 
difference  in  the  concept  of  taxable 
income  and,  therefore,  does  not 
constitute  a  base  difference.  The  tax 
allocation  rule  of  §  1.904-4(c)(2)(ii)(A), 
allocating  foreign  taxes  on  a  loss  sale  to 
the  same  group  of  passive  income  to 
which  gain  would  have  been  assigned 


had  the  United  States  recognized  gain 
on  the  sale,  is  conceptually  consistent 
with  the  treatment  of  timing  differences 
in§1.904-6(a)(l)(iv). 

Effect  on  Other  Documents 

The  following  document  is  obsolete  as 
of  January  11, 1999: 
Notice  89-58, 1989-1  C.B.  699, 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

This  Treasury  Decision  finalizes 
notices  of  proposed  rulemaking 
published  May  14, 1992  (57  FR  20660) 
and  July  8, 1996  (61  FR  35696).  It  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  the 
final  regulations  issued  pursuant  to  the 
notice  of  proposed  rulemaking 
pubHshed  on  May  14, 1992. 
Furthermore,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
to  those  regulations,  because  the  notice 
of  proposed  rulemaking  was  issued 
prior  to  March  29, 1996. 

It  also  has  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  the  portion  of  the  notice  of 
proposed  rulemaking  published  on  July 
8, 1996.  relating  to  section  904  of  the 
Internal  Revenue  Code.  Because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply. 

A  final  regulatory  flexibility  analysis 
under  5  U.S.C.  §  604  has  been  prepared 
for  the  final  regulations  portion  of  this 
Treasury  Decision  with  respect  to  the 
regulations  issued  under  section  865  of 
the  Internal  Revenue  Code.  A  summary 
of  the  analysis  is  set  forth  below  under 
the  heading  "Summary  of  Regulatory 
Flexibility  Analysis."  Because  no 
preceding  notice  of  proposed 
rulemaking  is  required  for  the 
temporary  regulations  portion  of  this 
Treasury  Decision  relating  to  sections 
861  and  865  of  the  Code,  the  provisions 
of  the  Regulatory  Flexibility  Act  do  not 
apply.  However,  an  initial  Regulatory 
Flexibility  Analysis  was  prepared  for 
the  proposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notices  of 
proposed  rulemaking  preceding  these 
regulations  were  submitted  to  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 
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Summary  of  Regulatory  Flexibility 
Analysis 

It  has  been  detennined  that  a  final 
regulatory  flexibility  analysis  is  required 
under  5  U.S.C.  §  604  with  respect  to  the 
final  regulations  portion  of  this  Treasury 
Decision  with  respect  to  the  regulations 
issued  under  section  865  of  the  Internal 
Revenue  Code.  These  regulations  will 
affect  small  entities  such  as  small 
businesses  but  not  other  small  entities, 
such  as  local  government  or  tax  exempt 
organizations,  which  do  not  pay  taxes. 
The  IRS  and  Treasury  Department  are 
not  aware  of  any  federal  rules  that 
duplicate,  overlap  or  conflict  with  these 
regulations.  The  final  regulations 
address  the  allocation  of  loss  with 
respect  to  stock.  These  regulations  are 
necessary  primarily  for  the  proper 
computation  of  the  foreign  tax  credit 
limitation  under  section  904  of  the 
Internal  Revenue  Code.  With  respect  to 
U.S.  resident  taxpayers,  the  regulations 
generally  allocate  losses  against  U.S. 
source  income.  Generally,  this 
allocation  simplifies  the  computation  of 
the  foreign  tax  credit  limitation.  None  of 
the  significant  alternatives  considered 
in  drafting  the  regulations  would  have 
significantly  altered  the  economic 
impact  of  the  regulations  on  small 
entities.  There  are  no  alternative  rules 
that  are  less  burdensome  to  small 
entities  but  that  accompUsh  the 
purposes  of  the  statute. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Seth  B.  Goldstein,  of  the 
Office  of  the  Associate  Chief  Counsel 
(International),  IRS.  However,  other 
personnel  from  the  ERS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.865-lT  also  issued  imder 
26  U.S.C.  865(j){l). 

Section  1.865-2  also  issued  under  26 
U.S.C.  865(j)(l). 

Section  1.865-2T  also  issued  imder 
26  U.S.C.  865(j)(l).  *  •  * 


Par.  2.  Section  1.861-8  is  amended  by 
adding  paragraph  (e)(7)(iii)  and  revising 
paragraph  (e)(8)  to  read  as  follows: 

§  1 .861  -8  Computation  of  taxable  Income 
from  sources  within  the  United  States  and 
from  other  sources  and  activities. 


(e)  *  •  • 

(7)  •  •  • 

(iii)  Allocation  of  loss  recognized  in 
taxable  years  after  1986.  See  §§  1.865- 
IT,  1.865-2,  and  1.865-2T  for  rules 
regarding  the  allocation  of  certain  loss 
recognized  in  taxable  years  begiiming 
after  December  31, 1986. 

(8)  Net  operating  loss  deduction. 
[Reserved.)  For  guidance,  see  §  1.861- 
8T(e)(8). 

•        •        •        •        * 

Par.  3.  Section  1.861-8T  is  amended 
by  adding  paragraph  (e)(8)  and  a 
sentence  at  the  end  of  paragraph  (h)  to 
read  as  follows: 

§1.861-81    Computation  of  taxable  income 
from  sources  within  the  United  States  and 
from  other  sources  and  sctlvltiee 
(Temporary). 


(e)  *  •  • 

(8)  Net  operating  loss  deduction.  A 
net  operating  loss  deduction  allowed 
imder  section  172  shall  be  allocated  and 
apportioned  in  the  same  maimer  as  the 
deductions  giving  rise  to  the  net 
operating  loss  deduction. 
*        •        *        •        * 

(h)  *  *  *  Paragraph  (e)(8)  of  this 
section  shall  cease  to  be  effective 
January  8,  2002. 

Par.  4.  Section  1.865-lT  is  added 
immediately  following  §  1.864-8T,  to 
read  as  follows: 

§  1 .865-1 T    Loss  with  respect  to  personal 
property  other  ttian  stock  (Temporary). 

(a)  General  rules  for  allocation  of 
7oss— (1)  Allocation  against  gain.  Except 
as  otherwise  provided  in  §§  1.865-2  and 
1.865-2T  and  paragraph  (c)  of  this 
section,  loss  recognized  with  respect  to 
personal  property  shall  be  allocated  to 
the  class  of  gross  income  and,  if 
necessary,  apportioned  between  the 
statutory  grouping  of  gross  income  (or 
among  the  statutory  groupings)  and  the 
residual  grouping  of  gross  income,  with 
respect  to  which  gain  from  a  sale  of 
such  property  would  give  rise  in  the 
hands  of  the  seller.  Thus,  for  example, 
loss  recognized  by  a  United  States 
resident  on  the  sale  of  a  bond  generally 
is  allocated  to  reduce  United  States 
source  income. 

(2)  Loss  attributable  to  foreign  office. 
Except  as  otherwise  provided  in 
§§  1.865-2  and  1.865-2T  and  paragraph 
(c)  of  this  section,  and  except  with 


respect  to  loss  subject  to  paragraph  (b) 
of  this  section,  in  the  case  of  loss 
recognized  by  a  United  States  resident 
with  respect  to  property  that  is 
attributable  to  an  office  or  other  fixed 
place  of  business  in  a  foreign  country 
within  the  meaning  of  section  865(e)(3), 
the  loss  shall  be  allocated  to  reduce 
foreign  source  income  if  a  gain  on  the 
sale  of  the  property  would  have  been 
taxable  by  the  foreign  country  and  the 
highest  marginal  rate  of  tax  imposed  on 
such  gains  in  the  foreign  country  is  at 
least  10  percent.  However,  paragraph 
(a)(1)  of  this  section  and  not  this 
paragraph  (a)(2)  will  apply  if  gain  on  the 
sale  of  such  property  would  be  sourced 
imder  section  865(c),  (d)(1)(B),  or  (d)(3). 

(3)  Loss  recognized  by  United  States 
citizen  or  resident  alien  with  foreign  tax 
home.  Except  as  otherwise  provided  in 
§§1.865-2  and  1.865-2T  and  paragraph 
(c)  of  this  section,  and  except  with 
respect  to  loss  subject  to  paragraph  (b) 
of  this  section,  in  the  case  of  loss  with 
respect  to  property  recognized  by  a 
United  States  citizen  or  resident  aUen 
that  has  a  tax  home  (as  defined  in 
section  911(d)(3))  in  a  foreign  country, 
the  loss  shall  be  allocated  to  reduce 
foreign  source  income  if  a  gain  on  the 
sale  of  such  property  would  have  been 
taxable  by  a  foreign  country  and  the 
highest  marginal  rate  of  tax  imposed  on 
such  gains  in  the  foreign  country  is  at 
least  10  percent. 

(4)  Allocation  for  purposes  of  section 
904.  For  purposes  of  section  904,  loss 
recognized  with  respect  to  property  that 
is  allocated  to  foreign  source  income 
under  this  paragraph  (a)  shall  be 
allocated  to  the  separate  category  under 
section  904(d)  to  which  gain  on  the  sale 
of  the  property  would  have  been 
assigned  (without  regard  to  section 
904(d)(2)(A)(iii)(m)).  For  purposes  of 

§  1.904-4(c)(2)(ii)(A),  any  such  loss 
allocated  to  passive  income  shall  be 
allocated  (prior  to  the  application  of 
§  1.904-4(c)(2)(ii)(B))  to  the  group  of 
passive  income  to  which  gain  on  a  sale 
of  the  property  would  have  been 
assigned  had  a  sale  of  the  property 
resulted  in  the  recognition  of  a  gain 
under  the  law  of  the  relevant  foreign 
jurisdiction  or  jurisdictions. 

(5)  Loss  recognized  by  partnership.  A 
partner's  distributive  share  of  loss 
recognized  by  a  partnership  writh 
respect  to  personal  property  shall  be 
allocated  and  apportioned  in 
accordance  with  this  section  as  if  the 
partner  had  recognized  the  loss.  If  loss 
is  attributable  to  an  office  or  other  fixed 
place  of  business  of  the  partnership 
within  the  meaning  of  section  865(e)(3), 
such  office  or  fixed  place  of  business 
shall  be  considered  to  be  an  office  of  the 
partner  for  purposes  of  ttiis  section. 
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(b)  Special  mles  of  application — (1) 
Depreciable  p^perty.  In  the  case  of  a 
loss  recognized  with  respect  to 
depreciable  personal  property,  the  gain 
referred  to  in  paragraph  (a)(1)  of  this 
section  is  the  gain  that  would  be 
sourced  undeil  section  865(c)(1) 
(depreciation  recapture). 

(2)  Contingent  payment  debt 
instrument.  E>tcept  to  the  extent 
provided  in  §  i.l275-4(b)(9)(iv),  loss 
recognized  with  respect  to  a  contingent 
payment  debt  Instrument  to  which 
§  1.1275— 4(b)  ipplies  (instruments 
issued  for  moiiey  or  publicly  traded 
property)  shall  be  allocated  to  the  class 
of  gross  income  and,  if  necessary, 
apportioned  between  the  statutory 
grouping  of  gross  income  (or  among  the 
statutory  groupings)  and  the  residual 
grouping  of  gross  income,  with  respect 
to  which  interest  income  from  the 
instrument  (in  the  amount  of  the  loss 
subject  to  this  paragraph  (b)(2))  would 
give  rise. 

(c)  Exceptions — (1)  Foreign  currency 
and  certain  financial  instruments.  This 
section  does  nt)t  apply  to  loss  governed 
by  section  989  and  loss  recognized  with 
respect  to  options  contracts  or 
derivative  financial  instruments, 
including  futures  contracts,  forward 
contracts,  notijsnal  principal  contracts, 
or  evidence  oflan  interest  in  any  of  the 
foregoing. 

(2)  Inventorf.  This  section  does  not 
apply  to  loss  recognized  with  respect  to 
property  described  in  section  1221(1). 

(3)  Interest  aquivalents  and  trade 
receivables.  Loss  subject  to  §  1.861- 
9T(b)  (loss  equivalent  to  interest 
expense  and  l^ss  on  trade  receivables) 
shall  be  allocated  and  apportioned 
under  the  rtilee  of  §  1.861-9T  and  not 
under  the  rule^  of  this  section. 

(4)  Unamorpzed  bond  premium.  To 
the  extent  a  taxpayer  recognizing  loss 
with  respect  to  a  bond  (within  the 
meaning  of  §  l|.171-l(b))  did  not 
amortize  bond|  premium  to  the  full 
extent  permitted  by  §§  1.171-2  or 
1.171-3  (or  §  1.171-1,  as  contained  in 
the  26  CFR  paft  1  edition  revised  as  of 
April  1. 1997)  |(as  applicable),  loss 
recognized  with  respect  to  the  bond 
shall  be  allocated  to  the  class  of  gross 
income  and,  if  necessary,  apportioned 
between  the  stiatutory  grouping  of  gross 
income  (or  amiong  the  statutory 
groupings)  and  the  residual  grouping  of 
gross  income,  with  respect  to  which 
interest  incom|e  from  the  bond  was 
assigned. 

(5)  Accrued  interest.  Loss  attributable 
to  accrued  but  unpaid  interest  on  a  debt 
obligation  shall  be  allocated  to  the  class 
of  gross  income  and,  if  necessary, 
apportioned  between  the  statutory 
grouping  of  gross  income  (or  among  the 


statutory  groupings)  and  the  residual 
grouping  of  gross  income,  with  respect 
to  which  interest  income  bom  the 
obligation  was  assigned.  For  purposes  of 
this  section,  whether  loss  is  attributable 
to  accrued  but  unpaid  interest  (rather 
than  to  principal)  shall  be  determined 
under  the  principles  of  §§  1.61-7(d)  and 
1.446-2(e). 

(6)  Anti-abuse  rules — (i)  Transactions 
involving  built-in  losses.  If  one  of  the 
principal  purposes  of  a  transaction  is  to 
change  the  allocation  of  a  built-in  loss 
with  respect  to  personal  property  by 
transferring  the  property  to  another 
person,  qualified  business  unit,  office  or 
other  fixed  place  of  business,  or  branch 
that  subsequently  recognizes  the  loss, 
the  loss  shall  be  allocated  by  the 
transferee  as  if  it  were  recognized  by  the 
transferor  inmiediately  prior  to  the 
transaction.  If  one  of  the  principal 
piuposes  of  a  change  of  residence  is  to 
change  the  allocation  of  a  built-in  loss 
with  respect  to  personal  property,  the 
loss  shall  be  allocated  as  if  the  change 
of  residence  had  not  occurred.  If  one  of 
the  principal  purposes  of  a  transaction 
is  to  change  the  allocation  of  a  built-in 
loss  on  the  disposition  of  personal 
piroperty  by  converting  the  original 
property  into  other  property  and 
subsequeqtly  recognizing  loss  with 
respect  to  such  other  property,  the  loss 
shall  be  allocated  as  if  it  were 
recognized  with  respect  to  the  original 
property  immediately  prior  to  the 
transaction.  Transactions  subject  to  this 
paragraph  shall  include,  without 
limitation,  reorganizations  within  the 
meaning  of  section  368(a),  liquidations 
under  section  332,  transfers  to  a 
corporation  under  section  351,  transfers 
to  a  partnership  under  section  721, 
transfers  to  a  trust,  distributions  by  a 
partnership,  distributions  by  a  trust, 
transfers  to  or  from  a  qualified  business 
imit,  office  or  other  fixed  place  of 
business,  or  branch,  or  exchanges  under 
section  1031.  A  person  may  have  a 
principal  piurpose  of  affecting  loss 
allocation  even  though  this  purpose  is 
outweighed  by  other  purposes  (taken 
together  or  separately). 

(ii)  Offsetting  positions.  If  a  taxpayer 
recognizes  loss  with  respect  to  personal 
property  and  the  taxpayer  (or  any 
person  described  in  section  267(b)  (after 
application  of  section  267(c),  267(e),  318 
or  482  with  respect  to  the  taxpayer) 
holds  (or  held)  offsetting  positions  with 
respect  to  such  property  with  a 
principal  purpose  of  recognizing  foreign 
source  income  and  United  States  source 
loss,  the  loss  shall  be  allocated  and 
apportioned  against  such  foreign  source 
income.  For  purposes  of  this  paragraph 
(c)(6)(ii),  positions  are  offsetting  if  the 
risk  of  loss  of  holding  one  or  more 


positions  is  substantially  diminished  by 
holding  one  or  more  other  positions, 
(iii)  Matching  rule.  To  the  extent  a 
taxpayer  (or  a  person  described  in 
section  1059(c)(3)(C)  with  respect  to  the 
taxpayer)  recognizes  foreign  source 
income  for  tax  purposes  that  results  in 
the  creation  of  a  corresponding  loss 
with  respect  to  personal  property,  the 
loss  shall  be  allocated  and  apportioned 
against  such  income.  For  examples 
illustrating  a  similar  rule  with  respect  to 
stock  loss,  see  Examples  3  through  6  of 
§  1.865-2T(b)(4)(iv). 

(d)  Definitions— {1)  Contingent 
payment  debt  instrument.  A  contingent 
payment  debt  instrument  is  any  debt 
instrument  that  is  subject  to  §  1.1275—4. 

(2)  Depreciable  personal  property. 
Depreciable  personal  property  is  any 
property  described  in  section 
865(c)(4)(A). 

(3)  Terms  defined  in  §1.861-8.  See 
§  1.861-8  for  the  meaning  of  class  of 
gross  income,  statutory  grouping  of 
gross  income,  and  residual  grouping  of 
gross  income. 

(e)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  On  January  1, 1997,  A,  a 
domestic  corporation,  purchases  for  $1,000  a 
machine  that  produces  widgets,  which  A 
sells  in  the  United  States  and  throughout  the 
world.  Throughout  A'a  holding  period,  the 
machine  is  located  and  used  in  Country  X. 
During  A's  holding  period,  A  incurs 
depreciation  deductions  of  S400  with  respect 
to  the  machine.  Under  §  1.861-8.  A  allocates 
and  apportions  depreciation  deductions  of 
$250  against  foreign  source  general  limitation 
income  and  $150  against  U.S.  source  income. 
On  December  12, 1999.  A  sells  the  machine 
and  recognizes  a  loss  of  $500.  Because  the 
machine  was  used  predominantly  outside  the 
United  States,  under  section  865(c)(1)(B)  and 
(c)(3)(BKii),  gain  on  the  disposition  of  the 
machine  would  be  foreign  source  general 
limitation  income  to  the  extent  of  the 
depreciation  adjustments.  Therefore,  under 
paragraph  (b)(1)  of  this  section,  the  entire 
$500  loss  is  allocated  against  foreign  source 
general  limitation  income. 

Example  2.  On  January  1, 1997,  A,  a 
domestic  corporation,  loans  $2,000  to  N,  its 
wholly-owned  controlled  foreign 
corporation,  in  exchange  for  a  contingent 
payment  debt  instrument  subject  to  §  1.1275- 
4(b).  During  1997  through  1999,  A  accrues 
and  receives  interest  income  of  $630,  $150  of 
which  is  foreign  source  general  limitation 
income  and  $480  of  which  is  foreign  source 
passive  income  imder  section  904(d)(3). 
Assume  there  are  no  positive  or  negative 
adjustments  pursuant  to  §  1.1275-4(b)(6)  in 
1997  through  1999.  On  January  1.  2000,  A 
disposes  of  the  debt  instrument  and 
recognizes  a  $770  loss.  Under  §  1.1275- 
4(b)(8)(ii).  S630  of  the  loss  is  treated  as 
ordinary  loss  and  $140  is  treated  as  capital 
loss.  Assume  that  $140  of  interest  income 
earned  in  2000  with  respect  to  the  debt 
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instrument  would  be  foreign  source  passive 
income  under  section  904(d)(3).  Under 
§  1.1275-4(b)(9)(iv).  $150  of  the  ordinary  loss 
is  allocated  against  foreign  source  general 
limitation  income  and  $480  of  the  ordinary 
loss  is  allocated  against  foreign  source 
passive  income.  Under  paragraph  (b)(2)  of 
this  section,  the  S140  capital  loss  is  allocated 
against  foreign  source  passive  income. 

Example  3.  On  January  1, 1997,  A,  a 
domestic  corporation,  purchases  for  $1,000  a 
bond  maturing  January  1,  2009,  with  a  stated 
principal  amount  of  $1,000,  payable  at 
maturity.  The  bond  provides  for 
unconditional  payments  of  interest  of  $100, 
payable  December  31  of  each  year.  The  issuer 
of  the  bond  is  a  foreign  corporation  and 
interest  on  the  bond  is  thus  foreign  source. 
Between  1997  and  2001,  A  accrues  and 
receives  foreign  source  interest  income  of 
$500  with  respect  to  the  bond.  On  January  1, 
2002,  A  sells  the  bond  and  recognizes  a  $500 
loss.  Under  paragraph  (a)(l]  of  this  section, 
the  $500  loss  is  allocated  against  U.S.  source 
income.  Paragraph  (c)(6)(iii)  of  this  section  is 
not  applicable  because  A's  recognition  of  the 
foreign  source  income  did  not  result  in  the 
creation  of  a  corresponding  loss  with  respect 
to  the  bond. 

Example  4.  On  January  1, 1999,  A,  a 
domestic  corporation  on  the  accrual  method 
of  accounting,  purchases  for  $1,000  a  bond 
maturing  January  1,  2009,  with  a  stated 
principal  amount  of  $1,000,  payable  at 
maturity.  The  bond  provides  for 
unconditional  payments  of  interest  of  $100, 
payable  E)ecember  31  of  each  year.  The  issuer 
of  the  bond  is  a  foreign  corporation  and 
interest  on  the  bond  is  thus  foreign  source. 
On  June  10, 1999,  after  A  has  accrued  $44  of 
interest  income,  but  before  any  interest  has 
been  paid,  the  issuer  suddenly  becomes 
insolvent  and  declares  bankruptcy.  A  sells 
the  bond  (including  the  accrued  interest)  for 
$20.  Assimiing  that  A  properly  accrued  $44 
interest  income,  A  treats  the  $20  proceeds 
from  the  sale  of  the  bond  as  payment  of 
interest  previously  accrued  and  recognizes  a 
$1000  loss  with  respect  to  the  bond  principal 
and  a  $24  loss  with  respect  to  the  accrued 
interest.  See  §  1.61-7(d).  Under  paragraph 
(a)(1)  of  this  section,  the  $1000  loss  with 
respect  to  the  principal  is  allocated  against 
U.S.  source  income.  Under  paragraph  (c)(S) 
of  this  section,  the  $24  loss  with  respect  to 
accrued  but  unpaid  interest  is  allocated 
against  foreign  source  interest  income. 

(f)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (f)(2)  of 
this  section,  this  section  is  effective  for 
loss  recognized  on  or  after  January  11, 
1999.  For  purposes  of  this  paragraph  (f), 
loss  that  is  recognized  but  deferred  (for 
example,  imder  section  267  or  1092) 
shall  be  treated  as  recognized  at  the  time 
the  loss  is  taken  into  accoimt.  This 
section  shall  cease  to  be  effective 
January  8,  2002. 

(2)  Application  to  prior  periods.  A 
taxpayer  may  apply  the  rules  of  this 
section  to  losses  recognized  in  any 
taxable  year  begiiuiing  on  or  after 
January  1, 1987,  and  all  subsequent 
years,  provided  that — 


(ij  The  taxpayer's  tax  liabiUty  as 
shown  on  an  original  or  amended  tax 
return  is  consistent  with  the  rules  of  this 
section  for  each  such  year  for  which  the 
statute  of  limitations  does  not  preclude 
the  filing  of  an  amended  return  on  Jime 
30,  1999;  and 

(ii)  The  taxpayer  makes  appropriate 
adjustments  to  eliminate  any  double 
benefit  arising  from  the  application  of 
this  section  to  years  that  are  not  open 
for  assessment. 

(3)  Examples.  See  §  1.865-2(e)(3)  for 
examples  illustrating  an  effective  date 
provision  similar  to  the  effective  date 
provided  in  this  paragraph  (f). 

Par.  5.  Section  1.865-2  is  added 
immediately  after  §  1.865-lT,  to  read  as 
foUows: 

§1.865-2    Loss  with  respect  to  stock. 

(a)  General  rules  for  allocation  of  loss 
with  respect  to  stock — (1)  Allocation 
against  gain.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  loss  recognized  with  respect  to 
stock  shall  be  allocated  to  the  class  of 
gross  income  and,  if  necessary, 
apportioned  between  the  statutory 
grouping  of  gross  income  (or  among  the 
statutory  groupings)  and  the  residual 
grouping  of  gross  income,  with  respect 
to  which  gain  (other  than  gain  treated  as 
a  dividend  under  section  964(e)(1)  or 
1248)  from  a  sale  of  such  stock  would 
give  rise  in  the  hands  of  the  seller 
(without  regard  to  section  865(f)).  Thus, 
for  example,  loss  recognized  by  a  United 
States  resident  on  the  sale  of  stock 
generally  is  allocated  to  reduce  United 
States  source  income. 

(2)  Stock  attributable  to  foreign  office. 
Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  in  the  case 
of  loss  recognized  by  a  United  States 
resident  with  respect  to  stock  that  is 
attributable  to  an  office  or  other  fixed 
place  of  business  in  a  foreign  country 
within  the  meaning  of  section  865(e)(3), 
the  loss  shall  be  allocated  to  reduce 
foreign  soiut:e  income  if  a  gain  on  the 
sale  of  the  stock  would  have  been 
taxable  by  the  foreign  country  and  the 
highest  marginal  rate  of  tax  imposed  on 
such  gains  in  the  foreign  coimtry  is  at 
least  10  percent. 

(3)  Loss  recognized  by  United  States 
citizen  or  resident  alien  with  foreign  tax 
home — (i)  In  general.  Except  as 
otherwise  provided  in  paragraph  (b)  of 
this  section,  in  the  case  of  loss  with 
respect  to  stock  that  is  recognized  by  a 
United  States  citizen  or  resident  alien 
that  has  a  tax  home  (as  defined  in 
section  911(d)(3))  in  a  foreign  country, 
the  loss  shall  be  allocated  to  reduce 
foreign  source  income  if  a  gain  on  the 
sale  of  the  stock  would  have  been 
taxable  by  a  foreign  country  and  the 


highest  marginal  rate  of  tax  imposed  on 
such  gains  in  the  foreign  country  is  at 
least  10  percent. 

(ii)  Bona  fide  residents  of  Puerto  Rico. 
Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  in  the  case 
of  loss  with  respect  to  stock  in  a 
corporation  described  in  section 
865(g)(3]  recognized  by  a  United  States 
citizen  or  resident  alien  that  is  a  bona 
fide  resident  of  Puerto  Rico  during  the 
entire  taxable  year,  the  loss  shall  be 
allocated  to  reduce  foreign  source 
income. 

(4)  Stock  constituting  a  United  States 
real  property  interest.  Loss  recognized 
by  a  nonresident  alien  individual  or  a 
foreign  corporation  wdth  respect  to  stock 
that  constitutes  a  United  States  real 
property  interest  shall  be  allocated  to 
reduce  United  States  source  income.  For 
additional  rules  governing  the  treatment 
of  such  loss,  see  section  897  and  the 
regulations  thereunder. 

(5)  Allocation  for  purposes  of  section 
904.  For  purposes  of  section  904,  loss 
recognized  wdth  respect  to  stock  that  is 

,  allocated  to  foreign  source  income 
under  this  paragraph  (a)  shall  be 
allocated  to  the  separate  category  under 
section  904(d)  to  which  gain  on  a  sale 
of  the  stock  would  have  been  assigned 
(writhout  regard  to  section 
904(d)(2)(A)(iii)(III)).  For  purposes  of 
§  1.904-4(c)(2)(ii)(A),  any  such  loss 
allocated  to  passive  income  shall  be 
allocated  (prior  to  the  application  of 
§  1.904-4(c)(2)(ii)(B))  to  the  group  of 
passive  income  to  which  gain  on  a  sale 
of  the  stock  would  have  been  assigned 
had  a  sale  of  the  stock  resulted  in  the 
recognition  of  a  gain  under  the  law  of 
the  relevant  foreign  jurisdiction  or 
jurisdictions. 

(b)  Exceptions — (1)  Dividend 
recapture  exception — (i)  In  general.  If  a 
taxpayer  recognizes  a  loss  with  respect 
to  shares  of  stock,  and  the  taxpayer  (or 
a  person  described  in  section 
1059(c)(3)(C)  with  respect  to  such 
shares)  included  in  income  a  dividend 
recapture  amount  (or  amounts)  with 
respect  to  such  shares  at  any  time 
during  the  recapture  period,  then,  to  the 
extent  of  the  dividend  recapture  amount 
(or  amounts),  the  loss  shall  be  allocated 
and  apportioned  on  a  proportionate 
basis  to  the  class  or  classes  of  gross 
income  or  the  statutory  or  residual 
grouping  or  groupings  of  gross  income 
to  which  the  dividend  recapture  amount 
was  assigned. 

(ii)  Exception  for  de  minimis 
amounts.  Paragraph  (b)(l)(i)  of  this 
section  shall  not  apply  to  a  loss 
recognized  by  a  taxpayer  on  the 
disposition  of  stock  if  the  sum  of  all 
dividend  recapture  amo'-nts  (other  than 
dividend  recapture  amoints  eligible  for 
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the  exceptior  described  in  paragraph 
(b)(l){iii)  of  t  lis  section  (passive 
limitation  dividends))  included  in 
income  by  ths  taxpayer  (or  a  person 
described  in  section  1059(c)(3)(C))  with 
respect  to  su<;h  stock  during  the 
recapture  peuiod  is  less  than  10  percent 
of  the  recognized  loss. 

(iii)  Except  ion  for  passive  limitation 
dividends.  Paragraph  (b)(l)(i)  of  this 
section  shall  not  apply  to  the  extent  of 
a  dividend  recapture  amount  that  is 
treated  as  income  in  the  separate 
category  for  [  assive  income  described  in 
section  904(d)(2)(A)  (without  regard  to 
section  904(d)(2)(A)(iii)(III)).  The 
exception  pn  vided  for  in  this  paragraph 
(b)(l)(iii)  sha  1  not  apply  to  any 
dividend  reci  pture  amount  that  is 
treated  as  inc  ome  in  the  separate 
category  for  f  nancial  services  income 
described  in  lection  904(d)(2)(C). 

(iv)  Examples.  The  application  of  this 
paragraph  (bll)  may  be  illustrated  by 
the  foUowina  examples: 

Example  I.  (1)  P,  a  domestic  corporation, 
is  a  United  States  shareholder  of  N,  a 
controlled  foreign  corporation.  Nhas  never 
had  any  subpart  F  income  and  all  of  its 
earnings  and  profits  are  described  in  section 
959(c)(3).  On  May  5. 1998.  iV  distributes  a 
dividend  to  P  ii  the  amount  of  $100.  The 
dividend  giveslrise  to  a  S5  foreign 
withholding  taK,  and  P  is  deemed  to  have 
paid  an  additional  S45  of  foreign  income  tax 
with  respect  tcj  the  dividend  under  section 
902.  Under  th^  look-through  rules  of  section 
904(d)(3)  the  dividend  is  general  limitation 
income  descriljed  in  section  904(d)(l)(I). 

(ii)  On  February  6.  2000,  P  sells  its  shares 
of  N  and  reco^izes  a  SI  10  loss.  In  2000,  P 
has  the  following  taxable  income,  excluding 
the  loss  on  thelsale  of  N: 

(A)  $1,000  of  foreign  source  income  that  is 
general  limitation  income  described  in 
section  904(d)ffl)(I); 

(B)  Si, 000  o(  foreign  source  capital  gain 
from  the  sale  cjf  stock  in  a  foreign  affiliate 
that  is  sourcedj  under  section  865(f)  and  is 
passive  incomt  described  in  section 
904(d)(1)(A);  alid 

(C)  SI. 000  oi  U.S.  source  income. 

(iii)  The  SlOO  dividend  paid  in  1998  is  a 
dividend  recapture  amount  that  was 
included  in  Pf  income  within  the  recapture 
period  precediiig  the  disposition  of  the  N 
stock.  The  de  ^inimis  exception  of  paragraph 
(b)(l)(ii)  of  this  section  does  not  apply 
because  the  SlJDO  dividend  recapture  amount 
exceeds  10  pe^ent  of  the  $110  loss. 
Therefore,  to  the  extent  of  the  SlOO  dividend 
recapture  amount,  the  loss  must  be  allocated 
under  paragraph  (b)(l)(i)  of  this  section  to  the 
separate  limit^ion  category  to  which  the 
dividend  was  tssigned  (general  limitation 
income). 

(iv)  Ps  remaining  $10  loss  on  the 
disposition  of  :he  N  stock  is  allocated  to  U.S. 
source  income  under  paragraph  (a)(1)  of  this 
section. 

(v)  After  alldcation  of  the  stock  loss,  P's 
foreign  source  taxable  income  in  2000 
consists  of  S9C  0  of  foreign  source  general 


limitation  income  and  $1,000  of  foreign 
source  passive  income. 

Example  2.  (i)  P,  a  domestic  corporation, 
owns  all  of  the  stock  of  Nl .  which  owns  all 
of  the  stock  of  N2,  which  owns  all  of  the 
stock  oiN3.  Nl.  N2,  and  N3  are  controlled 
foreign  corporations.  All  of  the  corporations 
use  the  calendar  year  as  their  taxable  year. 
On  February  5. 1997.  N3  distributes  a 
dividend  to  N2.  The  dividend  is  foreign 
personal  holding  company  income  of  AC 
under  section  954(c)(1)(A)  that  results  in  an 
inclusion  of  SlOO  in  Fs  income  under 
section  951(a)(l)(A)(i)  as  of  December  31. 
1997.  Under  section  904(d)(3)(B)  the 
inclusion  is  general  limitation  income 
described  in  section  904(d)(l)(I).  The  income 
inclusion  to  P  results  in  a  corresponding 
increase  in  P's  basis  in  the  stock  of  Nl  under 
section  961(a). 

(ii)  On  March  5. 1999.  P  sells  its  shares  of 
Nl  and  recognizes  a  SI  10  loss.  The  SlOO 
1997  subpart  F  inclusion  is  a  dividend 
recapture  amount  that  was  included  in  Ps 
income  within  the  recapture  period 
preceding  the  disposition  of  the  Nl  stock. 
The  de  minimis  exception  of  paragraph 
(b)(l)(ii)  of  this  section  does  not  apply 
because  the  SlOO  dividend  recapture  amount 
exceeds  10  percent  of  the  $110  loss. 
Therefore,  to  the  extent  of  the  $100  dividend 
recapture  amount,  the  loss  must  be  allocated 
under  paragraph  (b)(l)(i)  of  this  section  to  the 
separate  limitation  category  to  which  the 
dividend  recapture  amount  was  assigned 
(general  limitation  income).  The  remaining 
SIO  loss  is  allocated  to  U.S.  source  income 
under  paragraph  (a)(1)  of  this  section. 

Example  3.  (i)  P.  a  domestic  corporation, 
owns  all  of  the  stock  of  Nl,  which  owns  all 
of  the  stock  of  N2.  Nl  and  N2  are  controlled 
foreign  corporations.  All  the  corporations  use 
the  calendar  year  as  their  taxable  year  and 
the  U.S.  dollar  as  their  functional  currency. 
On  May  5, 1998.  N2  pays  a  dividend  of  SlOO 
to  Nl  out  of  general  limitation  earnings  and 
profits. 

(ii)  On  February  5.  2000.  Nl  sells  its  N2 
stock  to  an  unrelated  purchaser.  The  sale 
results  in  a  loss  to  Nl  of  SllO  for  U.S.  tax 
purposes.  In  2000.  Nl  has  the  following 
current  earnings  and  profits,  excluding  the 
loss  on  the  sale  of  N2: 

(A)  SI .000  of  non-subpart  F  foreign  source 
general  limitation  earnings  and  profits 
described  in  section  904(d)(l)(I); 

(B)  SI  ,000  of  foreign  source  gain  from  the 
sale  of  stock  that  is  taken  into  account  in 
determining  foreign  personal  holding 
company  income  under  section 
954(c)(l)(B)(i)  and  which  is  passive 
limitation  earnings  and  profits  described  in 
section  904(d)(1)(A); 

(C)  SI. 000  of  foreign  source  interest  income 
received  from  an  unrelated  person  that  is 
foreign  personal  holding  company  income 
under  section  954(c)(1)(A)  and  which  is 
passive  limitation  earnings  and  profits 
described  in  section  904(d)(1)(A). 

(iii)  The  $100  dividend  paid  in  1998  is  a 
dividend  recapture  amount  that  was 
included  in  Nl's  income  within  the  recapture 
period  preceding  the  disposition  of  the  N2 
stock.  The  de  minimis  exception  of  paragraph 
(b)(l)(ii)  of  this  section  does  not  apply 
because  the  $100  dividend  recapture  amount 


exceeds  10  percent  of  the  $110  loss. 
Therefore,  to  the  extent  of  the  SlOO  dividend 
recapture  amount,  the  loss  must  be  allocated 
under  paragraph  (b)(l)(i)  of  this  section  to  the 
separate  limitation  category  to  which  the 
dividend  was  assigned  (general  limitation 
earnings  and  profits). 

(iv)  Nl's  remaining  $10  loss  on  the 
disposition  of  the  N2  stock  is  allocated  to 
foreign  source  passive  limitation  earnings 
and  profits  under  paragraph  (a)(1)  of  this 
section. 

(v)  After  allocation  of  the  stock  loss.  Nl's 
current  earnings  and  profits  for  1998  consist 
of  $900  of  foreign  source  general  limitation 
earnings  and  profits  and  $1,990  of  foreign 
source  passive  limitation  earnings  and 
profits. 

(vi)  After  allocation  of  the  stock  loss,  Nl's 
subpart  F  income  for  2000  consists  of  $1,000 
of  foreign  source  interest  income  that  is 
foreign  personal  holding  company  income 
under  section  954(c)(1)(A)  and  $890  of 
foreign  source  net  gain  that  is  foreign 
personal  holding  company  income  under 
section  954(c)(l)(B)(i).  P  includes  $1,890  in 
income  under  section  951(a)(l)(A)(i)  as 
passive  income  under  sections  904(d)(1)(A) 
and  904(d)(3)(B). 

Example  4.  P.  a  foreign  corporation,  has 
two  wholly-owned  subsidiaries,  S,  a 
domestic  corporation,  and  B,  a  foreign 
corporation.  On  )anuary  1.  2000,  S  purchases 
a  one-percent  interest  in  N,  a  foreign 
corporation,  for  $100.  On  January  2,  2000,  N 
distributes  a  $20  dividend  to  S.  The  $20 
dividend  is  foreign  source  financial  services 
income.  On  January  3.  2000,  S  sells  its  N 
stock  to  B  for  $80  and  recognizes  a  $20  loss 
that  is  deferred  under  section  267(f).  On  June 
10.  2008.  B  sells  its  N  stock  to  an  unrelated 
person  for  S55.  Under  section  267(f)  and 
§  1.267(f)-l(c)(l),  S's  $20  loss  is  deferred 
until  2008.  Under  this  paragraph  (b)(1).  the 
$20  loss  is  allocated  to  reduce  foreign  source 
financial  services  income  in  2008  because  the 
loss  was  recognized  (albeit  deferred)  within 
the  24-month  recapture  period  following  the 
receipt  of  the  dividend.  See  §§  1.267(f)- 
l(a)(2)(i)(B)  and  1.267(f)-l(c){2). 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  P.  S,  and  B  are  domestic 
corporations  and  members  of  the  P 
consolidated  group.  Under  the  matching  rule 
of  §  1.1502-13(c)(l),  the  separate  entity 
attributes  of  S's  intercompany  items  and  B's 
corresponding  items  are  redetermined  to  the 
extent  necessary  to  produce  the  same  effect 
on  consolidated  taxable  income  as  if  S  and 
B  were  divisions  of  a  single  corporation  and 
the  intercompany  transaction  was  a 
transaction  between  divisions.  If  S  and  B 
were  divisions  of  a  single  corp)oration.  the 
transfer  of  N  stock  on  January  3,  2000  would 
be  ignored  for  tax  purposes,  and  the 
corporation  would  be  treated  as  selling  that 
stock  only  in  2008.  Thus,  the  corporation's 
entire  S45  loss  would  have  been  allocated 
against  U.S.  source  income  under  paragraph 
(a)(1)  of  this  section  because  a  dividend 
recapture  amount  was  not  received  during 
the  corporation's  recapture  period. 
Accordingly,  S's  $20  loss  and  Fs  $25  loss  are 
allocated  to  reduce  U.S.  source  income. 

[2]  Exception  for  inventory.  This 
section  does  not  apply  to  loss 
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recognized  with  respect  to  stock 
described  in  section  1221(1). 

(3)  Exception  for  stock  in  an  S 
corporation.  This  section  does  not  apply 
to  loss  recognized  with  respect  to  stock 
in  an  S  corporation  (as  defuied  in 
section  1361). 

(4)  Anti-abuse  rules — (i)  Transactions 
involving  built-in  losses.  If  one  of  the 
principal  purposes  of  a  transaction  is  to 
change  the  allocation  of  a  built-in  loss 
with  respect  to  stock  by  transferring  the 
stock  to  another  person,  qualified 
business  unit  (within  the  meaning  of 
section  989(a)),  office  or  other  fixed 
place  of  business,  or  branch  that 
subsequently  recognizes  the  loss,  the 
loss  shall  be  allocated  by  the  transferee 
as  if  it  were  recognized  with  respect  to 
the  stock  by  the  transferor  immediately 
prior  to  the  transaction.  If  one  of  the 
principal  purposes  of  a  change  of 
residence  is  to  change  the  allocation  of 
a  built-in  loss  with  respect  to  stock,  the 
loss  shall  be  allocated  as  if  the  change 
of  residence  had  not  occurred.  If  one  of 
the  principal  purposes  of  a  transaction 
is  to  change  the  allocation  of  a  built-in 
loss  with  respect  to  stock  (or  other 
personal  property)  by  converting  the 
original  property  into  other  property 
and  subsequently  recognizing  loss  with 
respect  to  such  other  property,  the  loss 
shall  be  allocated  as  if  it  were 
recognized  with  respect  to  the  original 
property  immediately  prior  to  the 
transaction.  Transactions  subject  to  this 
paragraph  shall  include,  without 
Umitation,  reorganizations  within  the 
meaning  of  section  368(a),  Uquidations 
under  section  332,  transfers  to  a 
corporation  under  section  351,  transfers 
to  a  partnership  under  section  721, 
transfers  to  a  trust,  distributions  by  a 
partnership,  distributions  by  a  trust,  or 
transfers  to  or  from  a  qualified  business 
imit,  office  or  other  fixed  place  of 
business.  A  person  may  have  a  principal 
purpose  of  affecting  loss  allocation  even 
though  this  purpose  is  outweighed  by 
other  purposes  (taken  together  or 
separately). 

(ii)  Offsetting  positions.  If  a  taxpayer 
recognizes  loss  with  respect  to  stock  and 
the  taxpayer  (or  any  person  described  in 
section  267(b)  (after  application  of 
section  267(c)),  267(e),  318  or  482  with 
respect  to  the  taxpayer)  holds  (or  held) 
offsetting  positions  with  respect  to  such 
stock  with  a  principal  purpose  of 
recognizing  foreign  source  income  and 
United  States  source  loss,  the  loss  will 
be  allocated  and  apportioned  against 
such  foreign  soiuce  income.  For 
purposes  of  this  paragraph  (b)(4)(ii), 
positions  are  offsetting  if  the  risk  of  loss 
of  holding  one  or  more  positions  is 
substantially  diminished  by  holding  one 
or  more  other  positions. 


(iii)  Matching  rule.  [Reserved)  For 
further  guidance,  see  §  1.865- 
2T(b)(4)(iii). 

(iv)  Examples.  The  appUcation  of  this 
paragraph  (b)(4)  may  be  illustrated  by 
the  following  examples.  No  inference  is 
intended  regarding  the  application  of 
any  other  Internal  Revenue  Code  section 
or  judicial  doctrine  that  may  apply  to 
disallow  or  defer  the  recognition  of  loss. 
The  examples  are  as  follows: 

Example  1.  (i)  Facts.  On  Janaary  1,  2000, 
P,  a  domestic  corporation,  owns  all  of  the 
stock  of  Nl,  a  controlled  foreign  corporation, 
which  owns  all  of  the  stock  of  N2,  a 
controlled  foreign  corporation.  Nl's  basis  in 
the  stock  of  N2  exceeds  its  fair  market  value, 
and  any  loss  recognized  by  Nl  on  the  sale  of 
N2  would  be  allocated  under  paragraph  (a)(1) 
of  this  section  to  reduce  foreign  source 
passive  limitation  earnings  and  profits  of  Nl. 
In  contemplation  of  the  sale  of  N2  to  an 
unrelated  purchaser,  P  causes  Nl  to  liquidate 
with  principal  purposes  of  recognizing  the 
loss  or  the  N2  stock  and  allocating  the  loss 
against  U.S.  source  income.  P  sells  the  N2 
stock  and  P  recognizes  a  loss. 

(ii)  Loss  allocation.  Because  one  of  the 
principal  purposes  of  the  liquidation  was  to 
transfer  the  stock  to  P  in  order  to  change  the 
allocation  of  the  buih-in  loss  on  the  N2  stock, 
under  paragraph  (b)(4)(i)  of  this  section  the 
loss  is  allocated  against  Fs  foreign  source 
passive  limitation  income. 

Example  2.  (i)  Facts.  On  January  1 ,  2000, 
P,  a  domestic  corporation,  forms  N  and  F, 
foreign  corporations,  and  contributes  SI, 000 
to  the  capital  of  each.  Nand  F  enter  into 
offsetting  f>ositions  in  fmancial  instruments 
that  produce  financial  services  income. 
Holding  the  N  stock  substantially  diminishes 
Ps  risk  of  loss  with  respect  to  the  F  stock 
(and  vice  versa).  P  holds  N  and  F  with  a 
principal  purpose  of  recognizing  foreign 
source  income  and  U.S.  source  loss.  On 
March  31,  2000,  when  the  financial 
instrument  held  by  N is  worth  Si, 200  and  the 
financial  instrument  held  by  Fis  worth  S800, 
P  sells  its  F  stock  and  recognizes  a  S200  loss. 

(ii)  Loss  allocation.  Because  P  held  an 
offsetting  p)osition  with  respect  to  the  F  stock 
with  a  principal  purpose  of  recognizing 
foreign  source  income  and  U.S.  source  loss, 
the  S200  loss  is  allocated  against  foreign 
source  fmancial  services  income  under 
paragraph  (b)(4)(ii)  of  this  section. 

(c)  Loss  recognized  by  partnership.  A 
partner's  distributive  share  of  loss 
recognized  by  a  partnership  shall  be 
allocated  and  apportioned  in 
accordance  with  this  section  as  if  the 
partner  had  recognized  the  loss.  If  loss 
is  attributable  to  an  office  or  other  fixed 
place  of  business  of  the  partnership 
vdthin  the  meaning  of  section  865(e)(3), 
such  office  or  fixed  place  of  business 
shall  be  considered  to  be  an  office  of  the 
partner  for  purposes  of  this  section. 

(d)  Definitions — (1)  Terms  defined  in 
§1.861-8.  See  §  1.861-8  for  the  meaning 
of  class  of  gross  income,  statutory 
grouping  of  gross  income,  and  residual 
ff-ouping  of  gross  income. 


(2)  Dividend  recapture  amount.  A 
dividend  recapture  amount  is  a 
dividend  (except  for  an  amount  treated 
as  a  dividend  under  section  78),  an 
inclusion  described  in  section 
951(a){l)(A)(i)  (but  only  to  the  extent 
attributable  to  a  dividend  (including  a 
dividend  under  section  964(e)(1)) 
included  in  the  earnings  of  a  controlled 
foreign  corporation  (held  directly  or 
indirectly  by  the  person  recognizing  the 
loss)  that  is  included  in  foreign  personal 
holding  company  income  imder  section 
954(c)(1)(A))  and  an  inclusion  described 
in  section  951(a)(1)(B). 

(3)  Recapture  period.  A  recapture 
period  is  the  24-month  period  preceding 
the  date  on  which  a  taxpayer  recognizes 
a  loss  with  respect  to  stock,  increased  by 
any  period  of  time  in  which  the 
taxpayer  has  diminished  its  risk  of  loss 
in  a  maimer  described  in  section 
246(c)(4)  and  the  regulations  thereunder 
and  by  any  period  in  which  the  assets 
of  the  corporation  are  hedged  against 
risk  of  loss  with  a  principal  purpose  of 
enabUng  the  taxpayer  to  hold  the  stock 
without  significant  risk  of  loss  until  the 
recapture  period  has  expired. 

(4)  United  States  resident.  See  section 
865(g)  and  the  regulations  thereunder 
for  the  definition  of  United  States 
resident. 

(e)  Effective  date — (1)  In  general.  This 
section  is  effective  for  loss  recognized 
on  or  after  January  11, 1999.  For 
purposes  of  this  paragraph  (e),  loss  that 
is  recognized  but  deferred  (for  example, 
under  section  267  or  1092)  shall  be 
treated  as  recognized  at  the  time  the  loss 
is  taken  into  account. 

(2)  Application  to  prior  periods.  A 
taxpayer  may  apply  the  rules  of  this 
section  to  losses  recognized  in  any 
taxable  year  beginning  on  or  after 
January  1,  1987,  and  all  subsequent 
years^rovided  that — 

(i)  The  taxpayer's  tax  liability  as 
shown  on  an  original  or  amended  tax 
return  is  consistent  with  the  rules  of  this 
section  and  §  1.865-2T  for  each  such 
year  for  which  the  statute  of  limitations 
does  not  preclude  the  filing  of  an 
amended  retiun  on  Jime  30,  1999;  and 

(ii)  The  taxpayer  makes  appropriate 
adjustments  to  eliminate  any  double 
benefit  arising  from  the  application  of 
this  section  to  years  that  are  not  open 
for  assessment. 

(3)  Examples.  The  rules  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples: 

Example  1.  (i)  P,  a  domestic  corporation, 
has  a  calendar  taxable  year.  On  March  10, 
1985,  P  recognizes  a  SlOO  capital  loss  on  the 
sale  of  M  a  foreign  corporation.  Pursuant  to 
sections  1211(a)  and  1212(a},  the  loss  is  not 
allowed  in  1985  and  is  '-.arried  over  to  the 
1990  taxable  year.  The  loss  is  allocated 
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against  foreign  so  jrce  income  under  §  1.861- 
8(e)(7).  In  1999,  f  chooses  to  apply  this 
section  to  all  loss;s  recognized  in  its  1987 
taxable  year  and  in  all  subsequent  years. 

(ii)  Allocation  ( i  the  loss  on  the  sale  of  N 
is  not  affected  by  the  rules  of  this  section 
because  the  loss  i  ^as  recognized  in  a  taxable 
year  that  did  not  pegin  after  December  31. 
1986. 

Example  2.  (i)  J  *,  a  domestic  corporation, 
has  a  calendar  taj  able  year.  On  March  10, 

1988,  P  recognize 5  a  SlOO  capital  loss  on  the 
sale  of  iV,  a  foreig  i  corporation.  Pursuant  to 
sections  1211(a)  and  1212(a),  the  loss  is  not 
allowed  in  1988  and  is  carried  back  to  the 
1985  taxable  year  The  loss  is  allocated 
against  foreign  soirce  income  under  §  1.861- 
8(e)(7)  on  Fs  federal  income  tax  return  for 
1985  and  increast  s  an  overall  foreign  loss 
account  under  §  1.904(f)-l. 

(ii)  In  1999,  Pc  looses  to  apply  this  section 
to  all  losses  recognized  in  its  1987  taxable 
year  and  in  all  su  )sequent  years. 
Consequently.  th(  loss  on  the  sale  of  N  is 
allocated  against  J.S.  source  income  under 
paragraph  (a)(1)  c  Fthis  section.  Allocation  of 
the  loss  against  U  S.  source  income  reduces 
P's  overall  foreigi  loss  account  and  increases 
P's  tax  liability  in  2  years:  1990,  a  year  that 
will  not  be  open  1 3r  assessment  on  June  30, 
1999,  and  1997,  a  year  that  will  be  open  for 
assessment  on  Jui  le  30,  1999.  Pursuant  to 
paragraph  (e)(2)(i  of  this  section,  Proust  file 
an  amended  federal  income  tax  return  that 
reflects  the  rules  6{  this  section  for  1997,  but 
not  for  1990. 

Example  3.  (i)  J ',  a  domestic  corporation, 
has  a  calendar  ta>  able  year.  On  March  10, 

1989.  P  recognize  s  a  SlOO  capital  loss  on  the 
sale  of  N,  a  foreigji  corporation.  The  loss  is 
allocated  against  foreign  source  income 
under  §  1.861-8(q)(7)  on  P's  federal  income 
tax  return  for  1989  and  results  in  excess 
foreign  tax  credit$  for  that  year.  The  excess 
credit  is  carried  bbck  to  1988,  pursuant  to 
section  904(c).  In  1999,  P  chooses  to  apply 
this  section  to  ail  losses  recognized  in  its 
1989  taxable  year  and  in  all  subsequent 
years.  On  June  301 1999,  P's  1988  taxable  year 
is  closed  for  assessment,  but  P's  1989  taxable 
year  is  open  with  respect  to  claims  for 
refund. 

(ii)  Because  P  chooses  to  apply  this  section 
to  its  1989  taxabli  year,  the  loss  on  the  sale 
of  Nis  allocated  against  U.S.  source  income 
under  paragraph  (a)(1)  of  this  section. 
Allocation  of  ^e  loss  against  U.S.  source 
income  would  have  permitted  the  foreign  tax 
credit  to  be  used  In  1989,  reducing  P's  tax 
liability  in  1989.  Nevertheless,  under 
paragraph  (e)(2)(i|)  of  this  section,  because 
the  CTedit  was  cairied  back  to  1988,  Pmay 
not  claim  the  forqign  tax  credit  in  1989. 

Par.  6.  Sectioii  1.865-2T  is  added 
immediately  aflier  §  1.865-2,  to  read  as 

follows:  I 

I 
§1.865-2T    Los4  with  respect  to  Stock 
(Temporary). 

(a)  through  (bi)(4)(ii)  [Reserved]  For 
further  guidance,  see  §  1.865-2(a) 
through  (b)(4)(ij). 

(b)(4)(iii)  Malphing  rule.  To  the  extent 
a  taxpayer  (or  a  person  described  in 
section  1059(c)  3)(C)  with  respect  to  the 


taxpayer)  recognizes  foreign  source 
income  for  tax  purposes  that  results  in 
the  creation  of  a  corresponding  loss 
with  respect  to  stock,  the  loss  shall  be 
allocated  and  apportioned  against  such 
income.  This  paragraph  (b)(4)(iii}  shall 
not  apply  tQ  the  extent  a  loss  is  related 
to  a  dividend  recapture  amount  and 
§  1.865-2fb)(l)(ii)  (de  minimis 
exception)  or  (b)(l)(iii)  (passive 
dividend  exception)  exempts  the  loss 
from  §1.865-2(b)(l)(i)  (dividend 
recapture  rule),  unless  the  stock  is  held 
with  a  principal  purpose  of  producing 
foreign  source  income  and 
corresponding  loss. 

(iv)  Examples.  The  application  of  this 
paragraph  (b)(4)  may  be  illustrated  by 
the  following  examples.  No  inference  is 
intended  regarding  the  application  of 
any  other  Internal  Revenue  Code  section 
or  judicial  doctrine  that  may  apply  to 
disallow  or  defer  the  recognition  of  loss. 
The  examples  are  as  follows: 

Examples  I  and  2.  (Reserved]  For  further 
guidance,  see  §1.865-2(b)(4)(iv). 

Example  3.  (i)  Facts.  On  January  1, 1999, 
P  and  Q,  domestic  corporations,  form  B,  a 
domestic  partnership.  The  corporations  and 
partnership  use  the  calendar  year  as  their 
taxable  year.  P  contributes  S900  to  R  in 
exchange  for  a  90-percent  partnership 
interest  and  Q  contributes  SlOO  to  H  in 
exchange  for  a  10- percent  partnership 
interest.  R  purchases  a  dance  studio  in 
country  X for  SI, 000.  On  January  2, 1999,  R 
enters  into  contracts  to  provide  dance  lessons 
in  Country  X  for  a  5-year  period  beginning 
January  1,  2000.  These  contracts  are  prepaid 
by  the  dance  studio  customers  on  December 
31, 1999,  and  R  recognizes  foreign  source 
taxable  income  of  S500  from  the  prepayments 
(R's  only  income  in  1999).  P  takes  into 
income  its  S450  distributive  share  of 
partnership  taxable  income.  On  January  1, 
2000,  P's  basis  in  its  partnership  interest  is 
SI. 350  (S900  from  its  contribution  under 
section  722,  increased  by  its  S450 
distributive  share  of  partnership  income 
under  section  705).  On  September  22,  2000, 
P  contributes  its  R  partnership  interest  to  S, 
a  newly-formed  domestic  corporation,  in 
exchange  for  all  the  stock  of  S.  Under  section 
358,  P's  basis  in  S  is  SI  ,350.  On  December 
1 ,  2000,  P  sells  S  to  an  unrelated  party  for 
S1050  and  recognizes  a  $300  loss. 

(ii)  Loss  allocation.  Because  P  recognized 
foreign  source  income  for  tax  purposes  that 
resulted  in  the  creation  of  a  corresponding 
loss  with  respect  to  the  S  stock,  the  S300  loss 
is  allocated  against  foreign  source  income 
under  paragraph  (b)(4)(iii)  of  this  section. 

Example  4.  (i)  Facts.  On  January  1,  2000, 
P,  a  domestic  corporation  that  uses  the 
calendar  year  as  its  taxable  year  forms  N,  a 
foreign  corporation.  P  contributes  Sl>000  to 
the  capital  of  N  in  exchange  for  100  shares 
of  common  stock.  P  contributes  an  additional 
SI  ,000  to  the  capital  of  N  in  exchange  for  100 
shares  of  preferred  stock.  Each  preferred 
share  is  entitled  to  15-percent  dividend  but 
is  redeemable  by  Non  or  after  January  1, 
2010,  for  $1.  Prior  to  January  10,  2005,  P 


receives  a  total  of  $750  of  distributions  from 
N  with  respect  to  its  preferred  shares,  which 
P  treats  as  foreign  source  general  limitation 
dividends.  On  January  10,  2005.  P  sells  its 
100  preferred  shares  in  Nto  an  unrelated 
purchaser  for  S600.  Assume  that  this 
arrangement  is  not  recharacterized  under 
Notice  97-21  (1997-1  C.B.  407). 

(ii)  Loss  allocation.  Because  P  recognized 
foreign  source  income  for  tax  purposes  that 
resulted  in  the  creation  of  a  corresponding 
loss  with  respect  to  the  N  stock,  the  S400  loss 
is  allocated  against  foreign  source  general 
limitation  income  under  paragraph  (b)(4)(iii) 
of  this  section. 

Example  5.  (i)  Facts.  On  January  1.  2000, 
P,  a  domestic  corporation  that  uses  the 
calendar  year  as  its  taxable  year,  and  F,  a 
newly-formed  controlled  foreign  corporation 
wholly-owned  by  P,  form  N,  a  foreign 
corporation.  P  contributes  SI  ,000  to  the 
capital  of  N  in  exchange  for  100  shares  of 
common  stock  and  SI, 000  to  the  capital  of  F 
in  exchange  for  100  shares  of  common  stock. 
F  contributes  LCl  ,000  to  the  capital  of  N  in 
exchange  for  100  shares  of  preferred  stock. 
Each  preferred  share  is  entitled  to  a  65- 
percent  LC  dividend.  At  the  time  of  the 
contributions,  Sl=LCl.  The  LC  is  expected  to 
depreciate  significantly  in  relation  to  the  U.S. 
dollar.  Prior  to  June  10.  2005,  P  receives  a 
total  of  Sl,900  of  distributions  from  F,  which 
it  treats  as  foreign  source  general  limitation 
dividends.  On  June  10,  2005,  the  N  preferred 
stock  has  a  fair  market  value  of  S25  and  P 
sells  F  for  S25  to  an  unrelated  person. 
Assume  that  this  arrangement  is  not 
recharacterized  imder  Notice  97-21  (1997-1 
C.B.  407). 

(ii)  Loss  allocation.  Because  P  recognized 
foreign  source  income  for  tax  purposes  that 
resulted  in  the  creation  of  a  corresponding 
loss  with  respect  to  the  P  stock,  the  $975  loss 
is  allocated  against  foreign  source  general 
limitation  income  under  paragraph  (b)(4)(iii) 
of  this  section. 

Example  6.  (i)  Facts.  On  January  1, 1998, 
P,  a  domestic  corporation,  purchases  N,  a 
foreign  corporation,  for  SIOOO.  On  March  1, 
1998,  A/ sells  its  operating  assets,  distributes 
a  $400  general  limitation  dividend  to  P.  and 
invests  its  remaining  $600  in  short  term 
government  securities.  N  earns  interest 
income  from  the  securities.  The  income 
constitutes  subpart  F  income  that  is  included 
in  P's  income  imder  section  951,  increasing 
Ps  basis  in  the  N  stock  under  section  961(a). 
On  March  1,  2002,  P sells  N and  recognizes 
a  $400  loss. 

(ii)  Loss  allocation.  The  S400  dividend 
received  by  P  resulted  in  a  $400  built-in  loss 
in  the  N  stock,  which  was  locked  in  for  Ps 
four-year  holding  period.  Because  P 
recognized  foreign  source  income  for  tax 
purposes  that  resulted  in  the  creation  of  a 
corresponding  loss  with  respect  to  the  N 
stock,  under  paragraph  (b)(4)(iii)  of  this 
section  the  $400  loss  is  allocated  against 
foreign  source  general  limitation  income. 

(e)  Effective  date — (1)  In  general.  This 
section  is  effective  for  loss  recognized  on  or 
after  January  11, 1999.  For  purposes  of  this 
paragraph  (e),  loss  that  is  recognized  but 
deferred  (for  example,  under  section  267  or 
1092)  shall  be  treated  as  recognized  at  the 
time  the  loss  is  taken  into  account.  This 
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section  shall  cease  to  be  effective  January  8, 
2002. 

(2)  Application  to  prior  periods.  A  taxpayer 
may  apply  the  rules  of  this  section  to  losses 
recognized  in  any  taxable  year  beginning  on 
or  after  January  1, 1987,  and  all  subsequent 
years,  provided  that — 

(i)  The  taxpayer's  tax  liability  as  shown  on 
an  original  or  amended  tax  return  is 
consistent  with  the  rules  of  this  section  and 
§  1.865-2  for  each  such  year  for  which  the 
statute  of  limitations  does  not  preclude  the 
filing  of  an  amended  return  on  June  30, 1999; 
and 

(ii)  The  taxpayer  makes  appropriate 
adjustments  to  eliminate  any  double 
benefit  arising  from  the  application  of 
this  section  to  years  that  are  not  open 
for  assessment. 

Par.  7.  Section  1.904-0  is  amended  by 
revising  the  entry  for  §  1.904-4(c)(2)(i)  and 
(ii)  and  adding  entries  for  paragraphs 
(c)(2)(i)(A),  (c)(2)(i)(B),  (c)(2)(ii)(A)  and 
(c](2)(ii](B)  to  read  as  follows: 

§  1 .904-0    Outline  of  regulation  provisions 
tor  section  904. 


§  1 .  904-4    Separate  application  of  section 
904  with  respect  to  certain  categories  of 
income. 

•         *         •         •         • 

(c)*  •  • 
(2)*  *  • 
(i)  Effective  dates. 

(A)  In  general. 

(B)  Application  to  prior  periods, 
(ii)  Grouping  rules. 

(A)  Initial  allocation  and  apportionment  of 
deductions  and  taxes. 

(B)  Reallocation  of  loss  groups. 
***** 

Par.  8.  Section  1.904-4  is  amended 
by: 

1.  Revising  paragraphs  (c)(1)  and 
(c)(2), 

2.  Revising  paragraph  (c)(3)(iii), 

3.  Adding  paragrapn  (c)(3)(iv),  and 

4.  Amending  paragraph  (c)(8)  by 
adding  Example  11,  Example  12  and 
Example  13. 

5.  Ine  additions  and  revisions  read  as 
follows: 

§  1 .904-4    Separate  application  of  section 
904  with  respect  to  certain  categories  of 
income. 

***** 

(c)  High-taxed  income — (1)  In  general. 
Income  received  or  accrued  by  a  United 
States  person  that  would  otherwise  be 
passive  income  shall  not  be  treated  as 
passive  income  if  the  income  is 
determined  to  be  high-taxed  income. 
Income  shall  be  considered  to  be  high- 
taxed  income  if,  after  allocating 
expenses,  losses  and  other  deductions  of 
the  United  States  person  to  that  income 
under  paragraph  (c)(2)(ii)  of  this  section, 
the  sum  of  the  foreign  income  taxes  paid 
or  accrued  by  the  United  States  person 
with  respect  to  such  income  and  the 


foreign  taxes  deemed  paid  or  accrued  by 
the  United  States  person  with  respect  to 
such  income  under  section  902  or 
section  960  exceeds  the  highest  rate  of 
tax  specified  in  section  1  or  11, 
whichever  applies  (and  with  reference 
to  section  15  if  applicable),  multiplied 
by  the  amount  of  such  income 
(including  the  amount  treated  as  a 
dividend  under  section  78).  If,  after 
application  of  this  paragraph  (c),  income 
that  would  otherwise  be  passive  income 
is  determined  to  be  high-taxed  income, 
such  income  shall  be  treated  as  general 
limitation  income,  and  any  taxes 
imposed  on  that  income  shall  be 
considered  related  to  general  limitation 
income  under  §  1.904-6.  If,  after 
application  of  this  paragraph  (c),  passive 
income  is  zero  or  less  than  zero,  any 
taxes  imposed  on  the  passive  income 
shall  be  considered  related  to  general 
limitation  income.  For  additional  rules 
regarding  losses  relat«d  to  passive 
income,  see  paragraph  (c)(2)  of  this 
section.  Income  and  taxes  shall  be 
translated  at  the  appropriate  rates,  as 
determined  under  sections  986,  987  and 
989  and  the  regulations  under  those 
sections,  before  application  of  this 
paragraph  (c).  For  purposes  of  allocating 
taxes  to  groups  of  income.  United  States 
source  passive  income  is  treated  as  any 
other  passive  income.  In  making  the 
determination  whether  income  is  high- 
taxed,  however,  only  foreign  source 
income,  as  determined  under  United 
States  tax  principles,  is  relevant.  See 
paragraph  (c)(8)  Examples  10  through 
13  of  this  section  for  examples 
illustrating  the  application  of  this 
paragraph  (c)(1)  and  paragraph  (c)(2)  of 
this  section. 

(2)  Grouping  of  items  of  income  in 
order  to  determine  whether  passive 
income  is  high-taxed  income — (i) 
Effective  dates — (A)  In  general.  For 
purposes  of  determining  whether 
passive  income  is  high-taxed  income, 
the  grouping  rules  of  paragraphs  (c)(3)(i) 
and  (ii),  (c)(4),  and  (c)(5)  of  this  section 
apply  to  taxable  years  beginning  after 
December  31, 1987.  Except  as  provided 
in  paragraph  (c)(2)(i)(B)  of  this  section, 
the  rules  of  paragraph  (c)(3)(iii)  apply  to 
taxable  years  beginning  after  December 
31, 1987,  and  ending  before  December 
31, 1998,  and  the  rules  of  paragraph 
(c)(3)(iv)  apply  to  taxable  years  ending 
on  or  after  December  31, 1998.  See 
Notice  87-6  (1987-1  C.B.417)  for  the 
grouping  rules  applicable  to  taxable 
years  beginning  after  December  31, 1986 
and  before  January  1,  1988.  The  fourth 
sentence  of  paragraph  (c)(2)(ii)(A)  and 
paragraph  (c)(2)(ii)(B)  of  this  section  are 
effective  for  taxable  years  beginning 
after  March  12, 1999. 


(B)  Application  to  prior  periods.  A 
taxpayer  may  apply  the  rules  of 
paragraph  (c)(3)(iv)  to  any  taxable  year 
begirming  after  December  31, 1991,  and 
all  subsequent  years,  provided  that — 

(1)  The  taxpayer's  tax  liability  as 
shown  on  an  original  or  amended  tax 
return  is  consistent  with  the  rules  of  this 
section  for  each  such  year  for  which  the 
statute  of  limitations  does  not  preclude 
the  filing  of  an  amended  return  on  June 
30,  1999;  and 

(2)  The  taxpayer  makes  appropriate 
adjustments  to  eliminate  any  double 
benefit  arising  from  the  application  of 
this  section  to  years  that  are  not  open 
for  assessment. 

(ii)  Grouping  rules — (A)  Initial 
allocation  and  apportionment  of 
deductions  and  taxes.  For  purposes  of 
determining  whether  passive  income  is 
high-taxed,  expenses,  losses  and  other 
deductions  shall  be  allocated  and 
apportioned  initially  to  each  of  the 
groups  of  passive  income  (described  in 
paragraphs  (c)(3),  (4).  and  (5)  of  this 
section)  under  the  rules  of  §§  1.861-8 
through  1.861-14Tand  1.865-lT 
through  1.865-2T.  Taxpayers  that 
allocate  and  apportion  interest  expense 
on  an  asset  basis  may  nevertheless 
apportion  passive  interest  expense 
among  the  groups  of  passive  income  on 
a  gross  income  basis.  Foreign  taxes  are 
allocated  to  groups  under  the  rules  of 
§  1.904-6(a)(iii).  If  a  loss  on  a  disposition 
of  property  gives  rise  to  foreign  tax  (i.e., 
the  transaction  giving  rise  to  the  loss  is 
treated  under  foreign  law  as  having 
given  rise  to  a  gain),  the  foreign  tax  shall 
be  allocated  to  the  group  of  passive 
income  to  which  gain  on  the  sale  would 
have  been  assigned  under  paragraph 
(c)(3)  or  (4)  of  this  section.  A 
determination  of  whether  passive 
income  is  high-taxed  shall  be  made  only 
after  application  of  paragraph 
(c)(2)(ii)(B)  of  this  section  (if 
applicable). 

(B)  Reallocation  of  loss  groups.  If, 
after  allocation  and  apportionment  of 
expenses,  losses  and  other  deductions 
under  paragraph  (c)(2)(ii)(A)  of  this 
section,  the  sum  of  the  allocable 
deductions  exceeds  the  gross  income  in 
one  or  more  groups,  the  excess 
deductions  shall  proportionately  reduce 
income  in  the  other  groups  (but  not 
below  zero). 

(3)  •  *  * 

(iii)  For  taxable  years  ending  before 
December  31, 1998  (except  as  provided 
in  paragraph  (c)(2)(i)(B)  of  this  section), 
all  passive  income  received  during  the 
taxable  year  that  is  subject  to  no 
withholding  tax  shall  hr  treated  as  one 
item  of  income. 
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(iv)  For  taxal  )le  years  ending  on  or 
after  December  31,  1998,  all  passive 
income  received  during  the  taxable  year 
that  is  subject  i  o  no  withholding  tax  or 
other  foreign  tix  shall  be  treated  as  one 
item  of  incoma,  and  all  passive  income 
received  during  the  taxable  year  that  is 
subject  to  no  w  ithholding  tax  but  is 
subject  to  a  for  sign  tax  other  than  a 
withholding  taK  shall  be  treated  as  one 
item  of  income . 
***** 

(8)  •  *  * 

Example  I  Mi  2001,  P,  a  U.S.  citizen  with 
a  tax  home  in  Co  untry  X.  earns  the  following 
items  of  gross  in(  :ome:  S400  of  foreign  source, 
passive  limitatio  i  interest  income  not  subject 
to  foreign  withhc  Iding  tax  but  subject  to 
Country  X  incom e  tax  of  SlOO,  S200  of 
foreign  source,  pjssive  limitation  royalty 
income  subject  t(i  a  5  percent  foreign 
withholding  tax  foreign  tax  paid  is  $10), 
51,300  of  foreign  source,  passive  limitation 
rental  income  su  )ject  to  a  25  percent  foreign 
withholding  tax  foreign  tax  paid  is  S325], 
$500  of  foreign  si  mrce,  general  limitation 
income  that  given  rise  to  a  $250  foreign  tax. 
and  $2,000  of  U.i  >.  source  capital  gain  that  is 
not  subject  to  an; '  foreign  tax.  P  has  a  $900 
deduction  alloca  )le  to  its  passive  rental 
income.  Fs  only  other  deduction  is  a  $700 
capital  loss  on  th  e  sale  of  stock  that  is 
allocated  to  forei  5n  source  passive  limitation 
income  under  §  1 .865-2(a)(3)(i).  The  $700 
capital  loss  is  initially  allocated  to  the  group 
of  passive  incom  j  subject  to  no  withholding 
tax  but  subject  tc  foreign  tax  other  than 
withholding  tax.  The  $300  amount  by  which 
the  capital  loss  e:cceeds  the  income  in  the 
group  must  be  re  ipportioned  to  the  other 
groups  under  paiagraph  (c)(2)(ii)(B]  of  this 
section.  The  roya  Ity  income  is  thus  reduced 
by  $100  to  $100  ($200  -  ($300  x  (200/600))) 
and  the  rental  in(  ome  is  thus  reduced  by 
$200  to  $200  ($41 10  -  ($300  x  (400/600))). 
The  $100  royalty  income  is  not  high-taxed 
and  remains  pass  ive  income  because  the 
foreign  taxes  do  i  lot  exceed  the  highest 
United  States  rati!  of  tax  on  that  income. 
Under  the  high-tix  kick-out,  the  $200  of 
rental  income  an  1  the  $325  of  associated 
foreign  tax  are  as  signed  to  the  general 
limitation  catego  y. 

Example  12.  T.  le  facts  are  the  same  as  in 
Example  1 1  exce  }t  the  amount  of  the  capital 
loss  that  is  alloca  ted  under  §  1.865-2(a)(3)(i) 
and  paragraph  (c  (2)  of  this  section  to  the 
group  of  foreign  i  ource  passive  income 
subject  to  no  wit!  iholding  tax  but  subject  to 
foreign  tax  other  ^han  withholding  tax  is 
$1,200.  Under  paragraph  (c)(2)(ii)(B)  of  this 
section,  the  excel  s  deductions  of  $800  must 
be  reapportioned  to  the  $200  of  net  royalty 
income  subject  tc  i  a  5  percent  withholding  tax 
and  the  $400  of  r  et  rental  income  subject  to 
a  15  percent  or  gi  eater  withholding  tax.  The 
income  in  each  o  F  these  groups  is  reduced  to 
zero,  and  the  fore  ign  taxes  imposed  on  the 
rental  and  royalt  '  income  are  considered 
related  to  genera  limitation  income.  The 
remaining  loss  o:  $200  constitutes  a  separate 
limitation  loss  w  th  respect  to  passive 
income. 

Example  13.  Id  2001.  P,  a  domestic 
corporation,  earn  s  a  $100  dividend  that  is 


foreign  source  passive  limitation  income 
subject  to  a  30-percent  withholding  tax.  A 
foreign  tax  credit  for  the  withholding  tax  on 
the  dividend  is  disallowed  under  section 
901(k).  A  deduction  for  the  tax  is  allowed, 
however,  under  sections  164  and  901(k)(7). 
In  determining  whether  Fs  passive  income  is 
high-taxed,  the  $100  dividend  and  the  $30 
deduction  are  allocated  to  the  first  group  of 
income  described  in  paragraph  (c)(3)(iv]  of 
this  section  (passive  income  subject  to  no 
withholding  tax  or  other  foreign  tax). 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  15, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  99-149  Filed  1-8-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CCGD08-9&-073] 
RIN2115-AE47 

Temporary  Drawbridge  Regulation; 
Illinois  Waterway,  Illinois 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
McDonough  Street  Bridge,  mile  287.3; 
Jefferson  Street  Bridge,  mile  287.9;  Cass 
Street  Bridge,  mile  288.1;  Jackson  Street 
Bridge,  mile  288.4  and  the  Ruby  Street 
Bridge,  mile  288.7,  Illinois  Waterway. 
The  drawbridges,  with  the  exception  of 
the  Jefferson  Street  Bridge,  will  be 
allowed  to  remain  closed  to  navigation 
from  7:30  a.m.  to  9  a.m.  and  4:15  to  5:15 
p.m.  Monday  through  Friday.  On 
Saturdays,  the  drawbridges,  save  the 
Jefferson  Street  Bridge,  will  be  allowed 
to  remain  closed  to  navigation  from  7:30 
a.m.  to  8:30  a.m.  and  4:15  to  5:15  p.m. 
This  temporary  rule  is  issued  to 
facilitate  land  traffic  management  while 
the  Jefferson  Street  Bridge  remains  in 
the  open-to-navigation  position  for 
emergency  repairs. 

DATES:  This  temporary  rule  is  effective 
from  7:30  a.m.  Clecember  3, 1998  until 
7:30  a.m.  on  February  1, 1999. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  will 
be  available  for  inspection  and  copying 
at  room  2.107f  in  the  Robert  A.  Young 
Federal  Building  at  Director,  Western 
Rivers  Operations  (ob),  Eighth  Coast 
Guard  District.  1222  Spruce  Street,  St. 

\ 


Louis,  MO  63103-2832.  between  7  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator;  Director,  Western  Rivers 
Operations,  Eighth  Coast  Guard  District, 
Bridge  Branch,  1222  Spruce  Street,  St. 
Louis.  MO  63103-2832,  telephone  314- 
539-3900  extension  378. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  23, 1998,  the  Jefferson 
Street  Bridge,  mile  287.9,  Illinois 
Waterway  in  Joliet,  Illinois  was  struck 
and  seriously  damaged  by  a  vessel.  The 
allision  requires  the  Jefferson  Street 
bridge  to  remain  in  the  open-to- 
navigation  position  until  repairs  are 
completed.  It  is  estimated  that  it  will 
take  three  months  until  the  repairs  are 
complete.  The  Jefferson  Street  Bridge  is 
one  of  five  bascule  leaf  drawbridges 
within  Joliet  that  carry  vehicular  traffic 
across  the  Illinois  Waterway.  The 
current  regulations  permits  the  bridges 
to  remain  closed  to  navigation  during 
commuter  hours  of  7:30  a.m.  to  8:30 
a.m.  and  4:15  p.m.  to  5:15  p.m.  Monday 
through  Saturday.  Damage  to  the 
Jefferson  Street  Bridge  prevents  its  use 
by  highway  traffic  and  has  increased 
traffic  levels  on  the  other  bridges  and 
travel  time  between  bridges.  The 
temporary  rule  was  requested  by  the 
Illinois  Department  of  Transportation  in 
order  to  accommodate  the  additional 
vehicular  traffic  that  has  been  diverted 
to  the  four  remaining  operable  bridges. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  has  not 
been  published  and  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days  from  publication  since  the 
change  has  been  implemented  to 
address  an  emergency  situation. 
Specifically,  the  extensive  damage  to 
the  Jefferson  Street  Bridge  caused  by  a 
vessel  allision.  Thus,  following  normal 
rule  making  procedures  would  be 
impractical.  Delaying  implementation  of 
the  regulation  will  not  adversely  impact 
navigation;  however,  it  would  result  in 
unnecessary  prolonged  trafilc 
management  problems  within  the  City 
of  Joliet,  Illinois. 

Discussion  of  Temporary  Rule 

The  five  Joliet  area  drawbridges  have 
a  minimum  vertical  clearance  of  16.5 
feet  above  normal  pool  in  the  closed-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  Presently,  the  draws  of  all 
Illinois  Waterway  bridges  within  Joliet 
open  on  signal  for  passage  of  river 
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traffic,  except  that  they  need  not  open 
from  7:30  a.m.  to  8:30  a.m.  and  &t>m 
4:15  p.m.  to  5:15  p.m.  Monday  through 
Saturday.  This  temporary  drawbridge 
operation  amendment  has  been 
coordinated  with  the  commercial 
waterway  operators  who  do  not  object. 
Extending  the  morning  drawbridge 
closure  period  by  30  minutes  during  the 
week  now  until  February  1, 1999,  will 
not  adversely  impact  navigation.  It  will, 
however,  significantly  faciUtate  traffic 
management  in  the  Qty  of  JoUet. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  It  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  the  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  is 
uimecessary.  This  is  because  river  traffic 
will  be  extremely  limited  by  lock 
closures  and  river  ice  during  the  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
was  required  to  consider  whether  this 
action  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  "Small  entities"  may  include 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  temporary  rule  only  impacts 
vessel  traffic  for  one  half  hour  a  day 
Monday  through  Friday  during  the  late 
fall  and  winter  months.  This  timeframe 
is  a  very  inactive  period  for  commercial 
navigation.  Therefore,  the  Coast  Guard 
certifies  uinder  5  U.S.C.  605(b),  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Collection  of  Information 

This  action  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 


12612  and  has  determined  that  this 
temporary  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment.  The  authority  to  regulate 
the  permits  of  bridges  over  the  navigable 
waters  of  the  U.S.  belongs  to  the  Coast 
Guard  by  Federal  statutes. 

Environmental 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  temporary 
rule  and  concluded  that  under  Figure  2- 
1,  paragraph  (32)(a)  of  Commandant 
Instruction  M16475.1C  this  temporary 
rule  is  categorically  excluded  from 
further  environmental  dociunentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
part  117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  the  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  l.OS-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Effective  7:30  a.m.  on  December  3, 

1998,  through  7:29  a.m.  on  February  1, 

1999.  paragraph  (c)  of  §  117.393  is 
suspended  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

{117.393    Illinois  Waterway. 

>        *        •        •        • 

(c)  The  draws  of  the  McDonough 
Street  Bridge,  mile  287.3;  Cass  Street 
Bridge.  Mile  288.1;  Jackson  Street 
Bridge,  mile  288.4  and  the  Ruby  Street 
Bridge,  mile  288.7;  all  of  JoUet,  shall 
open  on  signal,  except  that  they  need 
not  open  from  7:30  a.m.  to  9  a.m.  and 
from  4:15  p.m.  to  5:15  p.m.  Monday 
through  Friday.  On  Saturday  the  draws 
need  not  open  from  7:30  a.m.  to  8:30 
a.m.  and  from  4:15  p.m.  to  5:15  p.m. 

Dated  December  3, 1998. 
AX.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  Dist. 
(FR  Doc.  99-388  Filed  1-8-99;  8:45  am] 

BILUNQ  COOE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-01 06a:  FRL-6211-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Mojave 
Desert  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  for 
approval  of  Mojave  Desert  Air  Quality 
Management  District's  (MDAQMD) 
Rules  474,  475.  and  476  and  recision  of 
MDAQMD  Rule  68.  These  rules  control 
oxides  of  nitrogen  (NOx)  from  fuel 
burning  equipment,  electric  power 
generating  equipment,  and  steam 
generating  equipment.  This  action  will 
replace  the  current  version  of  three  rules 
now  in  the  SIP  and  remove  one  rule 
from  the  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA  is  finaUzing  the  approval  of  these 
rules  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quaUty  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  These  rules  are  effective  on 
March  12, 1999  without  further  notice, 
imless  EPA  receives  adverse  comments 
by  February  10,  1999.  If  EPA  received 
such  comments,  then  it  will  pubHsh  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  each  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  also  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR— 4),  Air  Division. 

U.S.  Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street.  San 

Francisco.  CA  94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  SUwt,  SW.. 

Washington,  DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

2020  "L"  Street.  Sacramento,  CA  95812. 
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Mojave  Deserti  Air  Quality  Management 
District.  15^8  Civic  Drive,  Suite  200. 
Victorville.  CA  92392-2383. 

FOA  FURTHERJINFORMATION  CONTACT: 
Andrew  Stex&el.  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  7$  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1  lj85. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  Ikeing  approved  into  the 
California  SW  include:  MDAQMD's 
Rule  474.  Fuel  Burning  Equipment;  Rule 
475.  Electric  Power  Generating 
Equipment;  tnd  Rule  476.  Steam 
Generating  EJquipment.  The  rule  being 
removed  from  the  SIP  is  MDAQMD's 
Rule  68.  Fue  Burning  Equipment — 
Oxide  of  Nitogen.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARE)  to  EPA  on 
March  10.  1998. 

n.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendi»ents  of  1990  (CAA  or  the 
Act)  were  enacted.  Pub.  L.  101-549. 104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  The  adr  quality  planning 
requirement^  for  the  reduction  of  NOx 
emissions  through  reasonably  available 
control  technology  (RACT)  are  set  out  in 
section  182(1)  of  the  CAA.  On  November 
25,  1992,  EPA  published  a  proposed 
rule  entitled  {"State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement)  which  describes  the 
requirements  of  section  182(f).  The 
November  25,  1992,  proposed  rule 
should  be  referred  to  for  further 
information  pn  the  NOx  requirements 
and  is  incor^iorated  into  this  dociunent 
by  referenceJ 

Section  \&Z[f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirement!  to  major  stationary  sources 
of  NOx  ("mtrfor"  as  defined  in  section 
302  and  section  182  (c),  (d),  and  (e))  as 
are  applied  tb  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Southeast 
Desert  Air  Btsin  managed  by  MDAQMD 
is  classified  is  severe; '  therefore  this 
area  was  subject  to  the  RACT 
requirement^  of  section  182(b)(2),  cited 


'  The  Southeait  Desert  Air  Basin  retained  its 
designation  of  nonattainment  and  was  classifled  by 
operation  of  \aw  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
56  FR  56694  (Nqvember  6. 1991). 


below,  and  the  November  15, 1992 
deadline. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  techniques  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15. 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions,  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

On  March  10.  1998.  the  State  of 
CaUfomia  submitted  to  EPA 
MDAQMD's  Rule  474.  Fuel  Burning 
Equipment;  Rule  475.  Electric  Power 
Generating  Equipment;  and  Rule  476, 
Steam  Generating  Equipment;  which 
were  adopted  by  MDAQMD  on  August 
25. 1998.  These  submitted  rules  were 
found  to  be  complete  on  May  21.  1998 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V  ^  and  are  being  finalized  for 
approval  into  the  SIP.  This  dociunent 
also  addresses  the  State  of  California's 
request  that  Rule  68,  Fuel  Burning 
Equipment — Oxides  of  Nitrogen  be 
removed  from  the  SIP.  By  today's 
document,  EPA  is  taking  direct  final 
action  to  approve  this  submittal.  This 
final  action  will  replace  the  existing 
versions  of  Rules  474,  475.  and  476  in 
the  SIP  and  remove  Rule  68  from  the 
SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  MDAQMD's  Rules  474.  475.  and 
476  control  emissions  of  NOx  from  fuel 
burning  equipment,  electric  power 
generating  equipment,  and  steam 
generating  equipment.  These  rules  were 
adopted  as  part  of  MDAQMD's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  final  acticxi  for 
this  rule. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 


'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.^  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
soiux:es  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NOx 
Supplement,  EPA  provides  guidance  on 
how  RACT  will  be  determined  for 
stationary  sources  of  NOx  emissions. 
While  most  of  the  guidance  issued  by 
EPA  on  what  constitutes  RACT  for 
stationary  sources  has  been  directed 
towards  application  for  VOC  sources, 
much  of  the  guidance  is  also  applicable 
to  RACT  for  stationary  sources  of  NOx 
(see  section  4.5  of  the  NOx 
Supplement).  In  addition,  pursuant  to 
section  183(c),  EPA  is  issuing 
alternative  control  technique  docvunents 
(ACTs),  that  identify  alternative  controls 
for  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Rule  474  limits  NOx  emissions  from 
non-mobile,  fuel  burning  equipment. 
The  rule  applies  to  new  and  existing     - 
equipment  with  a  heat  input  rate  (HIR) 
of  more  than  1,775  million  Btu  per  hour 
(MMBtu/hr).  Equipment  burning 
gaseous  fuel  must  meet  a  NOx  emission 
limit  of  125  parts  per  million  (ppm)  by 
volmne.  and  equipment  burning  liquid 
or  solid  fuel  must  meet  an  emission 
limit  of  225  ppm.  All  emission 
concentrations  are  corrected  to  3.00 
percent  by  volume  stack-gas  oxygen  on 
dry  basis. 

The  current  SIP  approved  version  of 
Rule  474  applies  to  any  non-mobile  fuel 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  cartwn  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1967); 
"Issues  Relating  to  VCX;  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Regisler 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Regiater  on  May  25, 1986). 
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burning  equipment  and  specifies  NOx 
emission  limits  based  on  HIR  in  million 
British  Thermal  Unit  per  hour  (MMBtu/ 
hr)  as  follows:  (1)  equipment  with  HIR 
of  555  or  more  but  less  than  1786 
MMBtu/hr,  the  emission  limits  are  set  at 
300  ppm  (gas-fired)  emd  400  ppm 
(liquid/solid  fuel-fired);  (2)  equipment 
with  HIR  of  1786  or  more  but  less  than 
2143  MMBtu/hr,  the  emission  limits  are 
set  at  225  ppm  (gas-fired)  and  325  ppm 
(liquid/solid  fuel-fired);  and  (3) 
equipment  with  HIR  of  2143  MMBtu/hr 
or  more  are  set  at  125  ppm  (gas-fired) 
and  225  ppm  (liquid/solid  fuel-fired). 

The  submitted  version  of  Rule  474 
specifies  NOx  emission  limits  at  125 
ppm  =  0.15  Ibs/MMBtu  (heat  input  rate 
basis)  for  gas-fired  and  225  ppm  »  0.28 
Ibs/MMBtu  for  liquid-fired  or  solid  fuel- 
fired.  These  emission  limits  are  within 
the  emission  limit  ranges  (0.20  to  0.50 
Ibs/MMBtu)  specified  by  EPA  for  utility 
boilers  and  which  were  previously 
determined  to  meet  RACT  requirements. 
Further,  the  rule  emission  limits  are  the 
same  emission  limits  in  Rule  68  which 
apply  to  equipment  with  an  HIR  over 
1775  MMBtu/hr. 

Other  provisions  of  Rule  474  have 
also  changed  since  the  SIP  revision  in 
1978.  MDAQMD  added  requirements  for 
emissions  when  using  a  combination  of 
.  gaseous  fuel  and  liquid  and/or  solid 
fuels.  It  also  added  provisions  for 
applicability,  definitions,  exemptions, 
monitoring  and  records,  test  methods, 
and  compliance  tests.  All  these 
provisions  are  more  stringent  than  the 
SIP  version. 

The  current  SIP  approved  version  of 
Rule  475  for  equipment  with  a  HIR  of 
more  than  50  MMBtu/hr,  sets  the  NOx 
emission  limits  at  80  ppm  by  volume 
when  burning  gaseous  fuel,  160  ppm 
when  burning  liquid  fuel,  and  225  ppm 
when  burning  solid  fuel.  The  rule  also 
sets  emission  limits  for  PM  at  5 
kilograms  per  hour  (11  Ibs/hr)  and  23 
milligrams  per  cubic  meter  (0.01  grain/ 
scf).  Both  PM  limits  must  be  met  by  all 
equipment.  All  limits  are  referenced  at 
3  percent  stack-gas  oxygen  on  dry  basis. 

The  submitted  version  of  Rule  475 
limits  NOx  emissions  from  non-mobile, 
electric  power  generating  equipment 
with  a  maximum  rated  heat  input  of 
more  than  50  MMBtu/hr.  Rule  475  sets 
emission  limit  of  42  ppm  NOx,  5 
kilograms  per  hour  (11  Ibs/hr)  PM,  and 
7.60  milligrams  per  cubic  meter  (0.003 
grains/scf)  PM  referenced  at  15%  stack- 
gas  oxygen  for  gas  turbines.  All  other 
electric  power  generating  equipment 
must  meet  existing  SIP  emission  limits 
for  NOx  using  various  types  of  fuels 
which  are  set  at  80  ppm  (gas-fired);  160 
ppm  (liquid-fired);  225  ppm  (solid  fuel- 
fired);  and  the  weighted  average  when 


combination  fuels  cire  used.  These  NOx 
limits  are  within  the  emission  limit 
ranges  (0.20  to  0.50  Ib/MMBtu) 
specified  by  EPA  for  utility  boilers.  Rule 
475  also  incorporates  the  existing  PM 
emission  limits  of  5  kg  per  hour  (11  lbs/ 
hr)  except  for  the  companion  emission 
limit  (7.6  milligrams  per  cubic  meter 
(0.003  grains/scf))  for  gas  turbines 
which  is  more  stringent  than  what  is 
currently  in  the  SIP.  Therefore,  the 
submitted  Rule  475  is  more  stringent 
than  the  SIP  version  because  of  the 
added  provisions  of  more  stringent 
emission  limits  for  gas  turbines,  more 
stringent  PM  limits,  and  addition  of 
enforceability  measures  such  as 
applicability,  definitions,  exemptions, 
monitoring  and  records,  test  methods, 
and  compliance  schedule. 

The  current  SIP  approved  Rule  476 
restricts  NOx  emissions  to  125  ppm 
when  burning  gaseous  fuel  and  225  ppm 
when  burning  liquid  or  solid  fuel  from 
any  steam  generating  equipment  having 
a  heat  input  rate  of  more  than  12.5 
million  kilogram  calories  (50  MMBtu/ 
hr).  The  PM  emission  limits  are  also  set 
at  5  kilograms  per  hour  (11  Ibs/hr)  and 
23  milligrams  per  cubic  meter  (0.01 

grain/scf). 

Rule  476  was  significantly  changed 
since  the  SIP  revision  in  1978. 
MDAQMD  added  requirements  for 
determining  emissions  when  using 
combination  of  gaseous  fuel  and  liquid 
and/or  solid  fuels.  MDAQMD  also 
added  provisions  for  appHcability, 
definitions,  exemptions,  monitoring  and 
records,  test  methods,  and  compliance 
tests. 

The  NOx  emission  limits  of  125  ppm 
"•0.15  Ibs/MMBtu  (heat  input  rate  basis) 
for  gas-fired  and  225  «•  ppm  0.28  lbs/ 
MMBtu  for  oil-fired  or  solid  fuel  fired 
are  within  the  emission  limits  ranges 
(0.20  to  0.50  Ibs/MMBtu)  specified  by 
EPA  for  utility  boilers.  The  PM  emission 
limits  of  5  kilograms  per  hour  (11  Ibs/hr) 
and  23  milligrams  per  cubic  meter  (0.01 
grain/scf)  were  previously  determined 
to  meet  RACT  requirements  and  are 
currently  in  the  SIP.  The  revised  rule  is 
also  more  stringent  than  the  SIP 
approved  version  of  the  rule  because  of 
the  addition  of  enforceability  measures 
mentioned  above. 

MDAQMD's  Rule  68,  Fuel  Burning 
Equipment — Oxides  of  Nitrogen,  was 
adopted  in  January  7, 1972  to  control 
NOx  emissions  from  non-mobile  fuel 
burning  equipment  or  other 
contrivances  having  heat  input  rate  of 
more  than  1775  million  Btu  per  hour 
(MMBtu/hr)  within  the  Southeast  Desert 
Air  Basin.  Although  Rule  68  has  been 
rescinded  by  Southern  California  APCD, 
the  predecessor  of  MDAQMD,  it  has 
been  retained  in  the  SIP  because  EPA 


previously  determined  Rule  474  (same 
title),  the  intended  replacement,  did  not 
regulate  NOx  emissions  from  non-steam 
generating  equipment  as  did  previous 
Rule  68.  To  correct  this  deficiency, 
MDAQMD  amended  Rule  474,  Fuel 
Burning  Equipment,  to  cover  any 
equipment  rated  over  1775  MMBtu/hr; 
Rule  475,  Electric  Power  Generating 
Equipment,  to  cover  any  power 
generating  equipment  rated  over  50 
MMBtu/hr;  and  Rule  476,  Steam 
Generating  Equipment,  to  cover  any 
steam  generating  equipment  rated  over 
500  MMBtu/hr.  Altogether  these 
amended  rules  cover  the  scope  and 
emission  limitations  Rule  68  currently 
has  in  the  SIP.  Consequently.  MDAQMD 
is  rescinding  Rule  68  because  it  no 
longer  serves  to  control  emissions  and  is 
therefore  extraneous.  The  removal  of 
Rule  68  from  the  SIP  is  consistent  with 
EPA's  policy  requirements  and  removes 
an  extraneous  rule. 

A  more  detailed  discussion  of  the 
sources  controlled,  the  controls 
required,  and  the  justification  for  why 
these  controls  represent  RACT  can  be 
found  in  the  Technical  Support 
Documents  (TSDs)  for  Rules  68,  474, 
475,  and  476  dated  September  24, 1998. 

EPA  has  evaluated  tne  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations  and  EPA  policy.  Therefore, 
MDAQMD's  Rule  474,  Fuel  Burning 
Equipment;  Rule  475,  Electric  Power 
Generating  Equipment;  and  Rule  476, 
Steam  Power  Generating  Equipment  are 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a),  section  182(b)(2), 
section  182(f)  and  the  NOx  Supplement 
to  the  General  Preamble.  Furthermore, 
EPA  is  removing  applicable  Rule  68 
consistent  with  the  requirements  of 
sections  110(1)  and  193. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  bi  filed.  Th*s 
rule  will  be  effective  March  12, 1999 
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without  further  notice  unless  the 
Agency  receives  adverse  conunents  by 
February  10,  1999. 

If  the  EPA  received  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  pubhc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  Second  comment  period  on 
the  rule.  Ai|y  parties  interested  in 
commenting  on  the  rule  should  do  so  at 
this  time.  Irno  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  bcj  effective  on  March  12, 1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

IV.  Adminiftrative  Requirements 

A.  Executivie  Order  12866 

The  Offic^  of  Management  and  Budget 
(0MB)  has  Exempted  this  regulatory 
action  from:  Executive  Order  (E.O.) 
12866,  enticed  "Regulatory  Planning 
and  Review." 

B.  Executivf  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulatioi^  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  locat.  or  tribal  government, 
unless  the  I^ederal  government  provides 
the  funds  necessary  to  pay  the  direct 
compUancei  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded.  (PA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description, of  the  extent  of  EPA's  prior 
consultatio^  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communicajtions  from  the  governments, 
and  a  stateqient  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requfces  EPA  to  develop  an 
effective  pr^ess  permitting  elected 
officials  and  other  representatives  of 
state,  local,  land  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  l(a){of  E.O.  12875  do  not  apply 
to  this  rule.j 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmei|tal  Health  Risks  and  Safety 
Risks  (62  F^  19885,  April  23, 1997), 
applies  to  aiiy  rule  that:  (1)  is 
determined!  to  be  "economically 


significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentiaUy  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 


requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  17. S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
miUion  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
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States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  12, 1999. 
FiUng  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  14. 1998. 
Lauren  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (6)(xv)(A)  and 
(254)(i)(H)(I)  to  read  as  follows: 

§52.220    Identiflcation  of  plan. 

»        *        »        *        • 

(c)  *  *  * 

(6)*   •  * 

(xv)  San  Bernardino  County  Air 
Pollution  Control  District. 

(A)  Previously  approved  on  December 
21, 1975  and  now  deleted  without 
replacement  Rule  68. 
*        *        *        •        * 

(254) *   *  • 
(i)*  •  • 

(H)  Mojave  Desert  Air  Quality 
Management  District. 


(J)  Rules  474,  475,  and  476  adopted 
on  August  25, 1997. 

(FR  Doc.  99-80  Filed  1-8-99:  8:45  am] 
BILUNQ  COOC  6MO-S0-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[DockM  No.  FEMA-7277] 

Changes  In  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  Usts 
communities  where  modification  of  the 
base  (1%  annual  chance]  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premiimi  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insiurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  Usted  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsi(feration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 


The  modifications  are  made  piu^uant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  poUcies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insiu^nce  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implicatioins  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 
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Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  nuets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insur^ce,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 


1978  Comp..  p.  329;  E.O.  12127,  44  PR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [AmendecQ 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  emnended  as 
follows: 


State  and  cour  ty 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Commu- 
nity No. 


Florida: 
Orange 


Orange 


City  of  Apopka 


Georgia:  Cobb 


Illinois: 
Cook 


OuPage 


Indiana:  Marion 


Maryland:  Allege  ny 


Michigan:  Macor  ib 


Ohio: 


Clark 


Fairfield  anc 
Franklin. 


Franklin 


Unincorporated 
Areas. 


City  of  Marietta 


Village  of  Rose- 
mont 


Village  of 
Bensenville. 


City  of  Indianap- 
olis. 


Unincorporated 
Areas. 


City  of  Steriing 
Heights. 


Village  of  Enon 


City  of  Columbus 


Unincorporated 
Areas. 


November  20.  1998.  No- 
vember 27.  1998.  Or- 
lando Sentinel. 

November  20.  1998,  No- 
vember 27,  1998,  Or- 
lando Sentinel. 


Decennber  11,  1998,  De- 
cemtjer  18.  1998.  Mari- 
etta Daily  Journal. 

November  25.  1998.  De- 
cember 2.  1998.  Frank- 
lin Park  Heraki  Journal. 

December  11,1 998,  De- 
cember 18,  1998, 
BensenvHIe  Press. 

November  17,  1998.  No- 
vember 24,  1998,  Indi- 
anapolis Star. 


December  16,  1998,  De- 
cember 23,  1998,  The 
Cumberland  Times- 
News. 

December  13,  1998,  De- 
cember 20,  1998,  The 
Source. 


November  18,  1998,  No- 
vember 25,  1998, 
Springfiekj  News-Sun. 

November  27,  1998,  De- 
cember 4,  1998,  The 
Columbus  Dispatch. 

November  27.  1998,  De- 
cember 4,  1998,  The 
Columbus  Dispatch. 


Mr.  Jay  Davoll,  P.E..  City  of  Apopka, 
Community  Development  Depart- 
ment P.O.  Box  1229,  Apopka, 
Florida  32704-1229. 

Dr.  M.  Krishnamurthy.  P.E.,  Manager, 
Orange  County  Public  Works  Divi- 
sion. Stormwater  Management  Di- 
vision. 4200  South  John  Young 
Parkway,  Oriando,  Florida  32839- 
9205. 

The  Honorat)le  Ansley  Meaders, 
Mayor  of  the  City  of  Marietta,  P.O. 
Box  609.  Marietta,  Georgia  30061 . 

The  Honorable  Donakj  E.  Stephens, 
Mayor  of  the  Village  of  Rosemont, 
9501  West  Devon  Avenue,  Rose- 
mont, Illinois  60018. 

Mr.  John  C.  Gels,  Bensenville  Village 
PreskJent.  ViHage  Hall  700  West  Ir- 
ving Park  Road,  Bensenville,  Illi- 
nois 60106. 

The  Horxxabie  Stephen  Goldsmith, 
Mayor  of  the  City  of  Indianapolis, 
200  East  Washington  Street,  City- 
County  Buikjing.  Suite  2501,  Indi- 
anapolis, Indiana  46204-3357. 

Mr.  Bemard  L.  Loar,  President,  Alle- 
gany County  Board  of  Commis- 
sk>ners,  701  Kelly  Road,  Suite  405, 
Cumberland,  Maryland  21502- 
3401. 

The  HorK>rat)le  Rk:hard  Notte,  Mayor 
of  the  City  of  Steriing  Heights, 
40555  Utrca  Road,  P.O.  Box  8009, 
Steriing  Heights,  Mk^higan  48311- 
8009. 

The  Horxvable  Jerry  C.  Crane,  Mayor 
of  the  Village  of  Enon,  P.O.  Box 
232,  Enon,  Ohk)  45323. 

The  Honorable  Gregory  S.  Lashutka, 
Mayor  of  the  City  of  Columtxjs, 
City  Hall,  90  West  Broad  Street. 
Columbus,  Ohio  43215. 

Ms.  Ariene  Shoemaker,  President  of 
the  Franklin  County,  Board  of  Conv 
missKMiers,  373  South  High  Street, 
Columbus,  Ohio  43215. 


February  25.  1999 


February  25,  1999 


120180  C 


120179  B 


March  18,  1999 


November  16, 
1998. 


March  18,  1999... 


February  22,  1999 


March  23,  1999.... 


December  2,  1998 


130226  F 


170156  C 


170200  C 


180159  D 


240001  A 


260128  E 


February  13, 1999 


March  4,  1999 


March  4,  1999 


390795  C 


390170  G 


390167  G 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated;  January  4, 1999. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  99-528  Filed  1-8-99;  8;45  am] 
BILLING  COOE  tTIS-tM-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  commimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  hisurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  ofiice  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 


flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 


PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


tOepthin 

feel  above 

Source  o(  flooding  and  locabon 

iround. 
'flevalion 

inleel 

(NQVO) 

ALABAMA 

Decatur       (Ctty),       Morgan 
County  (FEMA  Docket  No. 
7259) 

Blue  Hole  Branch: 

Approximately  400  feet 

downstream  of  Tomahawk 

Drive  

•569 

Approximately  1 ,400  feet  up- 
stream of  Tomafiawk  Drive 

•572 

Brush  Creek: 

Approximately  1 .27  miles 
above  confluence  with  Flint 

Creek  

•561 

Approxirrwtely  960  feet  up- 
stream of  Royal  Drive 

•567 

Clark  Spnryg  Branch: 

At  the  confluence  with  Brush 

Creek  

•566 

Approximately  1 ,450  feet  up- 

stream of  Montrose  Drive 

SW  

•627 

Bakers  Creek: 

At  confluence  with  Ten- 

nessee River 

•558 

Approximately  .27  mile  dowrv 
stream  of  West  Morgan 

Road  

•617 

Tributary  to  Bakers  Creek: 

Approximately  900  feet  up- 

stream of  confluence  with 

Bakers  Creek 

•598 

Approximately  1 ,460  feet  up- 
stream of  Gaslight  Place  ... 

•609 

Dry  Branch: 

At  upstream  skle  of  U.S. 

Highway  22 

•559 

Approximately  900  feet  up-- 
stream of  Hunnymead  Ave- 

nue SW 

•605 

Black  Branch: 

At  the  confluence  with  the 

Tennessee  River  

•561 

Approximately  950  feet  up- 
stream of  Regency  Boule- 

vard   

•567 

Betty  Rye  Branch: 

At  confluence  with  Ten- 

nessee River 

•559 

Approximately  1 50  feet  up- 
stream of  Bedford  Dnve 

SW  

•609 

Tennessee  River: 

Approximately  4.5  miles 

downstream  of  confluence 

of  Bakers  Creek 

•557 

Approximately  200  feet  no- 

stream  of  Interstate  Route 

65 

•562 
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Source  of  lie  xJing  and  location 


Maps  availattle  for  inspection 

at  the  City  of  Decatur  Build- 
ing Departrpent — 4th  Floor, 
402  Lee  Street  NE,  Decatur. 
Alabama. 


Morgan  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7259) 

Blue  Hole  Branch: 

Approximately  1,900  feet  up- 
stream o(  the  confluence 
with  FlintlCreel< 

Approximately  400  feet 
downstream  of  Tomahawi< 

Drive , 

Bakers  Creeli 

Approximately  700  feet 
downstream  of  U.S.  High- 
way 72JJce  Wheeler  High- 
way/Stat0  Route  20  

Approximately  1 00  feet 
downstream  of  West  Mor- 
gan Road  

Tributary  to  Bakers  Creek: 

At  the  confloence  with 
Bakers  Cfeek 

Approximately  1 75  feet  up- 
stream o\  Old  Moulton 

Road  ...j. 

Dry  Branch:  ] 

At  confluence  with  the  Terv 
nessee  River 

Approximately  400  feet 
downstream  of  U.S.  High- 
way 72  ..i ,.... 

Betty  Rye  Breach: 

At  confluence  with  Ten- 
nessee Fiver 

Approximately  600  feet  up- 
stream ol  Moulton  Street 

West I 

Tennessee  R»/er: 

At  downstr^m  county 
boundary] 

Approximately  7  miles  down- 
stream ol  U.S.  Route  231 
Unnamed  Trioutary  to 

Unnamed  Afb.  3  to  Shoal 

Creek:        \ 

Approximataiy  125  feet 
downstream  of  Roan  Road 

At  upstrearr)  side  of  Private 

Drive  ....4. 

Maps  avaiiable  for  inspection 

at  the  Morgan  County  Court- 
house, 302  jLee  Street  NE, 

Decatur,  Alatiama. 

KEHjTUCKY 

Dover  (CityjL  Mason  County 
(FEMA  Docket  No.  7263) 

Ohio  River: 

Approximately  350  feet 
downstream  of  the  down- 
stream corporate  limits  

Approximately  4,350  feet  up- 
stream of  the  downstream 
corporate  limits  

Maps  available  for  inspection 

at  the  City  ()f  Dover  V.F.D. 
Building,  Lijcretia  Street, 
Dover,  Ken^cky. 


tOepth  In 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•567 
•569 

•567 

•620 

•598 

•605 

•559 

•559 

•559 

•573 

•557 
•572 

•660 
•662 


•512 
•513 


*Oepthin 

ieetatxNe 

Source  ol  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

MASSACHUSETTS 

Wilmington  (Town),  Middle- 
sex County  (FEMA  Docket 

No.  7263) 

Lubber's  Brook: 

Approximately  0.07  mile  up- 
stream of  Glen  Road  

•92 

Approximately  0.92  mile  up- 
stream of  State  Route  129 

•103 

Maps  avaiiable  for  inspection 

at  the  Wilmington  Town  Hall, 

121  Glen  Road.  Wilmington, 

Massachusetts. 

MICHIGAN 

Delta    (Charter    Township), 

Eaton       County       (FEMA 

Docket  No.  7259) 

Miller  Creek: 

At  the  confluence  with  Grand 

River  

•807 

Approximately  0.5  miie  up- 
stream of  St.  Joseph  High- 

way   

•850 

Spillway  Channel: 

At  confluence  with  Miller 

Creek  

•820 

At  Retention  Basin  Dam  

•832 

Maps  available  for  inspection 

at  the  Delta  Charier  Town- 

ship Hall,  7710  West  Sagi- 

naw Highway,  Lansing. 

Michigan. 

Ionia       (Township),       Ionia 

County  (FEMA  Docket  No. 

7255) 

Grand  River: 

Approximately  0.4  mile  down- 
stream of  State  Route  66  .. 

•644 

Approximately  1 .7  miles  up- 
stream of  State  Route  66  .. 

•646 

Maps  available  for  inspection 

at  the  Ionia  Township  Hall. 

2664  Nickleplate  Road.  Ionia, 

Michigan. 

MINNESOTA 

Centerville      (City),      Anoka 

County  (FEMA  Docket  No. 

7263) 

Peltier  Lake: 

Shoreline  within  community  .. 

•887 

Centerville  Lake: 

Shoreline  within  community  .. 

•886 

Maps  available  for  inspection 

at  the  Centerville  City  Hall. 

1880  Mam  Street,  Centen/iile, 

Minnesota. 

MISSISSIPPI 

Lexington     (City),     Hoinies 

County  (FEMA  Docket  No. 

7259) 

Black  Creek  (Before  Levee 

Overtopping): 

Approximately  1.48  miles 

downstream  of  State  High- 

way 17  (Yazoo  Street) 

♦190 

Approximately  1 .66  miles  up- 
stream of  State  Highway 

17  (Yazoo  Street)  

•208 

fOepthin 

test  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Black  Creek  (After  Levee  Over- 

topping): 

Approximately  1.15  miles  up- 
stream of  State  Highway 

17  (Yazoo  Street)  

•203 

Approximately  1 .66  miles  up- 

stream of  State  Highway 

17  (Yazoo  Street)  

•206 

Maps  available  for  Inspection 

at  the  Lexington  Crty  Hall. 
112  Spring  Street,  Lexington, 

Mississippi. 

NEW  JERSEY 

Point  Pleasant  Beach  (Bor- 

ough),     Ocean      County 
(FEMA  Docket  No.  7251) 

Atlantic  Ocean: 

At  the  intersection  of  Griffith 

Avenue  and  Arbutus  Ave- 

nue   

•10 

At  the  intersection  of  Niblick 

Street  and  Baltimore  Ave- 

nue   

•10 

At  intersection  of  Ocean  Ave- 

nue and  Main  Street 

#1 

Approximately  950  feet  east 

of  the  intersection  of  Tren- 

ton Avenue  and  Boston 

Avenue  

•15 

Manasquan  River: 

Approximately  500  feet  nortf>- 

west  of  intersection  of 

Cedar  and  Curtis  Avenues 

•9 

At  intersection  of  Cedar  and 

Curtis  Avenues  

•9 

Maps  available  for  inspection 

at  the  Borough  of  Point 

Pleasant  Beach  Construction 

Office.  2233  Bridge  Avenue, 

Point  Pleasant  Beach.  New 

Jersey. 

NEW  YORK 

Camillus  (Town),  Onondaga 

County  (FEMA  Docket  No. 

7243) 

Geddes  Brook: 

Approximately  40  feet  down- 
stream of  Gerelock  Road  .. 

•382 

Approximately  1 ,800  feet  up- 

stream of  Whedon  Road  ... 

•508 

Ninemile  Creek: 

At  northeastern  corporate 

limits 

•372 

Approximately  450  feet  up- 

stream of  State  Route  174 

•462 

Unnamed  Stream  near  Garden 

Terrace: 

At  the  confluence  with 

Ninemile  Creek  

•382 

Approximately  25  feet  down- 
stream of  Pottery  Road  

•385 

Maps  available  for  inspection 

at  W-M  Engineers,  P.C.  1 1 1 

Boxwood  Lane.  Syracuse, 

New  Yori<  13206. 

Camillus     (Village),     Onon- 
daga County  (FEMA  Dock- 
et No.  7255) 

Ninemile  Creek: 

At  northern  corporate  limits 

within  Village  of  Camillus  .. 

MOB 
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Source  of  flooding  and  location 


Approximately  2,400  feet  up- 
stream of  Unnamed 

Stream  East 

Unnamed  Stream  East: 

At  the  confluence  with 
Ninemile  Creek  

Approximately  300  feet  up- 
stream of  confluence  within 
Ninemile  Creek 


Deerfleld  (Town),  Oneida 
County  (FEMA  Docket  No. 
7263) 

IVesf  Canada  Creek: 

Approximately  0.4  mile  down- 
stream of  State  Routes  28 
and  8 

At  upstream  corporate  limits 

Maps  available  for  Inspection 

at  the  Deerfleld  Municipal 
Building,  6329  Walker  Road, 
Deerfleld,  New  York. 


Poland  (Village),  Herkimer 
County  (FEMA  Docket  No. 
7263) 

West  Canada  Creek: 
Approximately  200  feet 
downstream  of  CONRAIL 

bridge 

Approximately  650  feet  up- 
stream of  State  Routes  8 
and  28 


Maps  available  for  Inspection 

at  the  Poland  Village  Office, 
Case  Street,  Poland,  New 
York. 


Russia  (Town),  Herkimer 
County  (FEMA  Docket  No. 
7263) 

West  Canada  Creek: 

Approximately  0.9  mile  down- 
stream of  State  Route  28 
(Creek  Road)  

At  Hinckley  Dam  

Maps  available  for  Inspection 

at  the  Russia  Town  Hall, 
Route  28,  Poland,  New  York. 


PENNSYLVANIA 


Bridgeton  (Township), 

Bucks      County      (FEMA 
Docket  No.  7255) 

Delaware  River: 
At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 

Maps  available  for  Inspection 

at  the  Bridgetown  Township 
Zoning  Office.  1 370  Bridge- 
ton  Hill  Road,  Upper  Black 
Eddy,  Pennsylvania. 


Bristol  (Borough),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  River: 
Approximately  4,500  feet  up- 
stream of  the  confluence  of 

l^ill  Creek  No.  1  

At  upstream  corporate  limits 
Mill  Creek  No.  1: 


«Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•412 
♦412 
•414 


•696 
•715 


•686 
•698 


•698 
•1.230 


•135 
•147 


•12 
•12 


Source  of  tkxxling  and  location 


Approximately  500  feet  up- 
stream of  Maple  Beach 
Road  

At  downstream  side  of  Pond 
Street  


Maps  available  for  inspection 

at  the  Bristol  Borough  Munici- 
pal Building,  250  Pond 
Street,  Bristol,  Pennsylvania. 


Buckingham  (Township), 
Bucks  County  (FEMA 
Docket  No.  7255) 

Watson  Creek: 
Approximately  50  feet  down- 
stream of  Mill  Road  

Upstream  side  of  Mill  Road  .. 

Maps  available  for  Inspection 

at  the  Buckingham  Township 
Zoning  Office,  4613 
Hughesian  Way,  Bucking- 
ham, Pennsylvania. 


Durham  (Township),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  River: 

At  downstream  corporate  lim- 
its   

Approximately  960  feet  up- 
stream from  the  confluence 
of  Cooks  Creek 

Maps  available  for  inspection 

at  the  Durham  Township  Mu- 
nicipal Building,  215  Old  Fur- 
nace Road,  Durham,  Penn- 
sylvania. 


Falls  (Township),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  River 

At  downstream  corporate 
limit  

Approximately  2.3  miles  up- 
stream of  the  confluence  of 
Scott's  Creek  

Maps  available  for  inspection 

at  the  Falls  Township  Offices, 
Department  of  Code  Enforce- 
ment, 188  Lincoln  Highway, 
Suite  100,  Fairless  Hills, 
Pennsylvania. 


Lower  Makefieid  (Township), 
Bucks  County  (FEMA 
Docket  No.  72SSi 

Delaware  River: 

Approximately  900  feet  up- 
stream of  downstream  cor- 
porate limits  

At  upstream  corporate  limits 

Maps  available  for  Inspection 

at  the  Lower  Makefieid  Town- 
ship Building,  11 00  Edge- 
wood  Road,  Yardley,  Penn- 
sylvania. 


Morrisville  (Borough),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  River: 


«Oepth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVO) 


•12 
•14 


•280 
•281 


•153 

•156 


•13 
•14 


•28 

•47 


«Depth  in 

feet  above 

Source  ol  flooding  and  location 

around, 
'tievation 

in  feet 

(NGVD) 

Approximately  845  feet 

downstream  of  U.S.  Route 

1/Lincoln  Highway  

•22 

Approximately  1,160  feet  up- 
stream of  Calhoun  Road  ... 

•27 

Maps  available  for  Inspection 

at  the  Morrisville  Municipal 

Building,  35  Union  Street, 

Morrisville,  Pennsylvania. 

New      Britain      (Township), 

Bucks      County      (FEMA 

Docket  No.  7255) 

North  Branch  Neshaminy 

Creek: 

Approximately  1 ,850  feet  up- 
stream of  Park  Avenue 

•252 

Approximately  0.72  mile  up- 
stream of  Park  Avenue 

•259 

Cooks  Run: 

Approximately  1 50  feet 
atxjve  confluence  with 

Neshaminy  Creek  

•233 

Approximately  1 ,420  feet 

atxjve  confluence  with 

Neshaminy  Creek 

•241 

Maps  available  for  Inspection 

at  the  New  Britain  Township 

Hall,  207  Park  Avenue, 

Chalfont,  Pennsylvania. 

New  Hope  (Borough),  Bucks 
County  (FEMA  Docket  No. 

7255) 

Delaware  River: 

Approximately  1 ,450  feet  up- 

stream of  downstream  cor- 

Dorate  limits    

•69 

Approximately  260  feet 

downstream  of  upstream 

coroorate  limits  

•72 

Aquetong  Creek: 

At  confluence  with  Delaware 

River  

•69 

.    Approximately  925  feet  up- 

stream of  confluence  with 

Delaware  River 

•69 

Maps  available  for  inspection 

at  the  New  Hope  Borough 

Hall,  41  North  Mam  Street, 

New  Hope,  Pennsylvania. 

Nockamixon        (Township), 

Bucks      County       (FEMA 
Docket  No.  7255) 

Delaware  River: 

At  downstream  corporate  lim- 

its     

•147 

Approximately  300  feet  up- 

stream of  confluence  with 

Gallows  Run  

•153 

Galkiws  Run: 

At  confluence  with  Delaware 

River  

•153 

Approximately  360  feet 

downstream  of  Fire  Line 

Road  

•154 

Haycock  Cre^: 

Approximately  1 ,525  feet 

downstream  of  Church 

Road  ..... 

•399 

At  Haycock  Run  Road  

•437 
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Source  of  flooding  and  location 


Maps  avaitabi*  for  inspection 

at  ttie  Nockamixon  Township 
Building.  589  Lake  Warren 
Road,  Fernd»le,  Pennsyl- 
vania. 


Northampton  (Township), 
Bucks  County  (FEMA 
Docket  No.  7255) 

Mill  Creek  No.  2: 
Approximate^  0.4  mile  down- 
stream of  upstream  cross- 
ing of  Bristol  Road  

Approximately  0.2  mile  dowrv 
stream  of  upstream  cross- 
ing of  BristD(  Road 

Maps  avallab<«  for  inspection 
at  tlie  TownsNp  of  Nortfv 
amrton  Zoning  Department, 
55  Township  Road,  Richboro, 
Pennsylvania. 


Plunwtead  (Township), 

Bucks      C<|unty      (FEMA 
Docket  No.  7255) 

Delaware  Rivet: 

At  downstre9Ti  corporate  lim- 
its   i 

At  confluence  of  Tohickon 
River 
Tohickon  Ci 

At  confluence  with  Delaware 
River  _ 

Approximate^  0.5  mite  up- 
stream of  confluence  with 

Delaware  River 

Maps  avallabi*  for  InspectkMi 

at  the  Pkjmstead  Township 

Munk^pal  BUlding,  5186 

Stump  Road,  Plumsteadville, 

Pennsylvania. 

Quakertown  (Borough), 

Bucks      County      (F»ilA 
Docket  No.  72^) 

Morgan  Creek: 

Approximatejv  1 .220  feet  up- 
stream of  Dublin  Pike  

Approximate^  1 .465  feet  up- 
stream of  (jublin  Pike  

Maps  availat)le  for  inspection 

at  ttie  Quakartown  Borough 
Hall,  15-35  North  Second 
Street,  Quakertown,  Pennsyl- 
vania. 


Richland  (Township),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Licking  Creek: 

Approximately  1 ,500  feet  up- 
stream of  Main  Street 

Approximately  2,100  feet  up- 
stream of  Main  Street 


Maps  available  for  inspection 

at  the  Richland  Township 
Municipal  Biilding.  1 328  Cali- 
fomia  Road,  Richlandtown, 
Pennsylvania. 


Riegeisville  (Borough), 

Bucks  County  (F^A 
Docket  No.  7255) 

Delaware  Rive : 


»Deptti  in 

feet  above 

groond. 

•Elevation 

in  feet 

(NGVD) 


•193 
•211 


•98 
•101 

•101 

•101 


•486 
•486 


•510 
•511 


Source  of  flooding  and  location 


Approximately  0.6  mile  down- 
stream of  Riegeisville  High- 
way Bridge 

Upstream  corporate  limits  

Maps  available  for  inspection 

at  ttie  Riegeisville  Municipal 
Building,  615  Easton  Road, 
Riegeisville,  Pennsylvania. 


Solebury  (Township),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  River: 

Approximately  2,100  feet 
downstream  of  confluence 
with  Pidcock  Creek 

At  upstream  corporate  limits 
Coppemose  Run: 

At  confluence  with  Delaware 
[River  

Approximately  280  feet  up- 
stream of  confluence  with 

Delaware  River 

Primrose  Creek: 

At  confluence  with  Delaware 
River  

Approximately  1 50  feet  up- 
stream of  confluence  with 

Delaware  River 

Paunacussing  Creek: 

At  confluence  with  Delaware 
River  

Approximately  1 ,450  feet  up- 
stream of  confluence  with 

Delaware  River  

Cuttalossa  Creek: 

At  confluence  with  Delaware 
River  

Downstream  skJe  of  dam 

Maps  available  for  inspection 

at  the  Solebury  Township 

Municipal  Building,  3092 

Sugan  Road,  Soletxjry, 

Pennsylvania. 


TInicum  (Township),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  River: 

Approximately  575  feet 
downstream  from  Point 
Pteasant  Byrum  Highway  .. 

At  upstream  corporate  limits 
TohKkon  Creek: 

At  confluence  with  Delaware 
River  

Approximately  0.5  mile  up- 
stream of  confluence  with 

Delaware  River 

Cafferty  Run: 

Approximately  1 ,225  feet  up- 
stream from  confluence 
with  Pennsylvania  Canal  ... 

Approximately  750  feet 
downstream  from  Geigei 
Hill  Road  


Maps  available  for  inspection 

at  the  Tinicum  Township  Mu- 
nicipal Buikjing,  163  Munici- 
pal Road,  Pipersvilie,  Penn- 
sylvania. 


Tullytown  (Borough),  Bucks 
County  (FEMA  Docket  No. 
7255) 

Delaware  Riven 


«Depth  in 
feet  above 

ground. 

"Elevation 

in  feet 

(NGVD) 


•157 
•165 


•63 
•98 


•94 
•97 
•75 
•75 
•97 
•97 


•92 
•92 


•101 
•135 


•101 
•101 

•122 
•122 


»Depthin 

feet  atx)ve 

Source  of  fkxxjing  arxi  k>cation 

ground, 
"tlevatwn 

in  feet 

(NGVD) 

Approximately  0.5  mile  up- 

stream of  confluence  of 

Martins  Creek      

•13 
•13 

Upstream  corporate  limits 

Martins  Creek: 

Upstream  side  of  Bristol  Pike 

•22 

Upstream  corporate  limits  

•22 

Maps  available  for  inspection 

at  the  Borough  of  Tul  ytown 

Municipal  Building,  500  Main 

Street.  Tullytown,  Pennsyl- 

vania. 

Upper  Makefieid  (Township), 
Bucks      County      (FEMA 

Docket  No.  7255) 

Delaware  River: 

At  downstream  corporate  iinrv 

its  

•47 
•63 

At  upstream  corporate  limits 

Jericho  Creek: 

At  confluence  with  Delaware 

River  

•58 

Approximately  600  feet  up- 
stream of  River  Road  

•58 

Pidcock  Creek: 

Approximately  300  feet 

downstream  of  Windy  Bush 

Road  

•107 

Maps  available  for  inspection 

at  the  Upper  Makefiekf  Tovim- 
ship  Building,  1076  Eagte 

Road,  Newtown,  Pennsyl- 

vania. 

Yardley    (Borough),    Bucks 

County  (FEMA  Docket  No. 

7255) 

Delaware  River 

Approximately  1 ,720  feet 

downstream  of  CONRAIL 

bridge  

•40 

At  upstream  corporate  limits 

•43 

Brock  Creek: 

At  confluence  with  Delaware 

River  

•42 

Approximately  375  feet  up- 

stream of  Main  Stream 

•42 

Silver  Creek  No.  1: 

At  confluence  with  Pennsyl- 

vania Canal 

•41 

Approximately  100  feet 

downstream  of  Main  Street 

•41 

Maps  available  for  inspection 

at  the  Yardley  Borough  Hall, 

56  South  Main  Street, 

Yardley,  Pennsylvania. 

PUERTO  RICO 

Bayamon  (Municipality) 

Bayamon  County 

Municipio  de  Toa  Baja: 

Entire  shoreline  ~ 

•2.5 

•1.6 

Maps  available  for  inspection 

at  the  Bayamon  Planning  Of- 

frce.  Street  41^0,  Santa 

Monica,  Bayamon,  Puerto 
Rkx). 

Lajas  Valley 

Atlantic  Ocean  MunKipio  de 

Cabo  Rojo: 

Entire  shoreline  

•2.8 
•1.5 
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Source  of  flooding  and  location 


Municpio  de  Guanica: 
Entire  shoreline  


Municipio  de  Lajas: 
Entire  shoreline  .. 


Lower  Rio  Grande  de  Araclbo 
■asin 

Municpio  de  Hatillo: 
Entire  shoreline  


Municipio  de  Arecibo: 
Entire  shoreline  


Quebrada  del  Agua 

Approximately  0.75  kilonieter 
upstream  of  confluence 
with  Caribbean  Sea 


Approximately  3.45  kilo- 
meters upstream  of  corv 
fluence  with  Caribbean 
Sea. 


Rio  Anton  Ruiz 

Atlantic  Ocean:  Municipio  de 
Humacao: 
Entire  shoreline  , 


Rio  Blanco  Basin 

Atlantic  Ocean:  Municipio  de 
Humacao: 
Entire  shoreline  


tDepthIn 
feet  above 

ground. 

'Elevation 

In  feel 

(f^VD) 


Rio  CanHjy  Basin 

Municipio  de  Ouetjradillas: 
Entire  shoreline  

Municipio  de  Camuy: 
Entire  shoreline  

Municipio  de  Hatillo: 
Entire  shoreline  


Rio  Canas 

At  confluence  with  Rio 
Matikte  

Approximately  0.4  kilometer 
upstream  of  Las  Oelk:ias 

bridge  

Caribbean  Sea:  Municipio  de 

Juana  Diaz: 

Entire  shoreline  


Rio  Cibuio  Basin 

Municipio  de  Vega  Baja: 
Entire  shoreline  


Laguna  Turtuguero 


Rio  Coamo 

Caribt>ean  Sea:  Municipio  de 
Santa  Isabel: 
Entire  shoreline  


Municipio  de  Juana  Diaz: 


•3.2 
•2.4 

•3.8 
♦2.0 


•2.4 
•1.8 

•2.4 
•2.1 


•2.4 
•19.6 


•3.3 
•2.7 


•3.3 
•2.3 


•2.4 
•2.0 

•2.4 
•1.5 

•2.4 
•1.8 


•11.7 
•38.3 


•3.3 
•2.3 


•2.4 
•2.2 

•1.5 


•3.9 
•2.3 


Source  of  fkxxjing  and  location 


Entire  shoreline 


Rio  CuletMlnos  Basin 
Atlantic  Ocean:  Municipio  de 
Rincon: 
Entire  shoreline  

Municipio  de  Aguada: 
Entire  shoreline  

Municipio  de  Aguadilla: 
Entire  shoreline  


Rio  Daguao  Basin 

Atlantic  Ocean:  Municipio  de 
Ceiba: 
Entire  shoreline  


Rio  Esplritu  Santo  Basin 

Atlantic  Ocean:  Municipio  de 
Loiza: 
Entire  shoreline  


Municipio  de  Rio  Grande: 
Entire  shoreline  


«Deptfiin 
feet  above 

ground. 

'tievation 

in  feel 

(NGVD) 


Rio  Fajardo  Basin 

Atlantic  Ocean:  Isia  de  Culebra 
Entire  shoreline  

Municipio  de  Luquillo: 
Entire  shoreline  

Municipio  Falardo: 
Entire  shoreline  


Rio  Grande  de  Anasco  Basin 

Atlantic  Ocean:  Municipio  de 
Anasco: 
Entire  shoreline  


Rio  Grande  de  Guayanes 

Caribbean  Sea:  Municipio  de 
Yabucoa: 
Entire  shoreline  


Rio  Grande  de  Loiza  Basin 

Atlantic  Ocean:  Municipio  de 

Carolina: 

Entire  shoreline  

Municipio  de  Loiza: 

Entire  shoreline  


Rio  Grande  de  Manati  Basin 

Atlantic  Ocean:  Municipio  de 

Barceloneta: 

Entire  shoreline  

Municipio  de  Manati: 

Entire  shoreline  


Rios  Grande  de  Patillas  and 
Guamani 

Caritibean  Sea:  Municipio  de 
Patillas: 


•3.2 
•2.3 


•2.5 
1.6 

•2.3 
•1.8 

•2.3 
•1.5 


•3.6 
•2.2 


-.2.6 
•2.1 

•2.6 
•2.1 


•4.3 
•2.7 
•2.4 

•2.7 
•1.8 

•3.4 
•1.8 


•2.6 
•2.0 


•1.0 
•3.2 


•2.0 
•2.7 


•2.4 

•2.4 
•1.5 


Source  of  flooding  and  location 


fDeptfiin 
feet  above 

grourHl 

'Elevation 

In  feet 

(NGVD) 


Entire  shoreline  

Municpio  de  Arroyo: 
Entire  stx>reline  

Municipio  de  Guayama: 
Entire  stioreline  

Municipio  de  Salirtas: 
Entire  shoreline  


Rio  Grande  de  Plata  Basin 

Atlantic  Ocean:  Municipio  de 
Dorado: 
Entire  shoreline  


Municipio  de  Vega  Atta: 
Entire  shorelirw  


Rio  Guajataca  Basin 

Municipio  de  Isabel: 
Entire  shoreline  

Municipio  de  Quebradillas: 
Entire  shoreline  

Municipio  de  Aguadilla: 
Entire  shoreline  


Rio  Guanajilx) 

Atlantic  Ocean:  Municipio  de 
Cabo  Rojo: 
Entire  shoreline  


Rios  Guayarliia  and  Taliaboa 

Caribbean  Sea:  Municipio  de 
Penuelas: 
Entire  shoreline  

Municipio  de  GuayaruHa: 
Entire  shoreline  


Rio  Humacao 

Atlantic  Ocean:  Isia  de 
Vieques: 
Entire  shoreline  


Municipio  de  Humacao: 
Entire  shorelirw  


Rio  Majada 

Caribbean  Sea:  Municipio  de 
Santa  Isabel: 
Entire  shoreline  


Rio  Mameyes  Basin 

Atlanbc  Ocean:  Municipio  de 
Rio  Grande: 
Entire  shoreline  


Rio  Manaubo 

Caribbean  Sea:  Municipio  i^s 
Maunabo: 
Entire  shoreline  


•3.4 
•2.4 

•3.4 
•2.2 

•3.5 
•2.4 
•2.2 

•2.7 


•2.4 
•1.8 

•2.4 
•2.2 


•2.3 

•1.5 

•2.3 
•1.5 

•2.3 
•1.5 
•2.3 


•3.0 
•1.8 


•3.4 
•2.4 

•3.5 
•2.2 


•3.7 
•2.4 

•3.3 
•2.3 


•3.9 
•2.3 


•2.7 
•2.0 


•3.2 
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Source  o(  flooc  ing  and  location 


Muniapio  de  Pitillas: 
Entire  shoreline  


Rio  Matilde 

Approximately  0.18  kilometer 
upstream  dl  confluence 
wrth  Canbtjean  Sea  

At  confluenca  of  Rio  Pastilk) 
and  Rio  C^ias 


Rios  Mature,  Pastillo, 
Portugues,  Canos,  Bucana 

Caribbean  Sea:  De  La  Ciudad 
de  Ponce: 
Entire  shorelitie  west  of  Rio 


Portugues 


Rio  Pbstillo 

At  confluence  with  Rio 

Matilde 
Approximateli  0.13  Idlometer 

upstream  cl  Puerto  Rico 

132  bndge 


Rio  Pled^as  Basin 

Atlantic  Ocean  jfind  Bahia  de 
San  Juan:  Mtfnicipio  de  San 
Juan: 
Entire  shoreliiie  

Atlantic  Ocean:  Muniapio  de 

Carolina: 

Entire  shoreline  

Muniapio  de  Gnaynabo: 

Entire  shoreline  


Rio  Yaquez  Basin 

Atlantic  Ocean:  Muniapio  de 
Mayaguez: 
Entire  shoreline  


Yauca 

Caribbean  Sea.i  Muniapio  de 
Yauca: 
Entire  shoreline 


IMaps  availably  for  inspection 

at  the  Puerto  Rico  Planning 
Board,  Minillas  Governmental 
Center,  12th  Floor,  North 
Building,  De  piego  Avenue, 
San  Juan,  Puerto  Rico. 


WEST  VIRGINIA 


Matewan  (T0wn),  Mingo 
County  (FEMA  Doclcet  No. 
7259) 

Tug  Fork: 
At  downstreahi  corporate  lim- 


its 


Approximately  1 .650  feet  up- 
stream of  Norfolk  and 

Western  Railway 

Maps  available  for  inspection 
at  the  Town  of  Matewan  De- 
velopment Center,  Main 
Street,  Mateyran,  West  Vir- 
ginia. 


»Depth  in 

feet  atx)ve 

groond. 

'Elevation 

In  feet 

(NGVD) 


•3.3 
•2.4 


•2.4 
•11.7 


•3.4 
'22 


•11.7 
•42.7 


•2.7 
•2.1 


•2.4 

•2.7 
•1.8 


•3.0 
•1.8 


•3.2 


•693 
•699 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  January  4, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(PR  Doc.  99-527  Filed  1-8-99;  8:45  am] 

BILUNG  CODE  6718-04-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1804 

Revision  to  ttie  NASA  FAR  Supplement 
Coverage  on  Information  to  the 
Internal  Revenue  Service 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  is  a  flnal  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
provide  guidance  to  NASA  employees 
about  furnishing  to  payment  offices  the 
taxpayer  identification  numbers  of 
NASA  contractors.  The  guidance  will 
simplify  NASA's  efforts  in  meeting 
requirements  for  reporting  payment 
information  to  the  Internal  Revenue 
Service. 

EFFECTIVE  DATE:  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Beck,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK),  (202)  358-0482. 
SUPPLEMENTARY  INFORMATION: 

Background 

FAR  4.203  and  subpart  4.9  have 
requirements  for  collecting.  Taxpayer 
Identification  Numbers  (TIN's)  and 
providing  the  TIN's  to  the  payment 
office.  Payment  offices  use  the  TIN's  to 
meet  requirements  for  reporting 
information  to  the  IRS  using  IRS  Form 
1099.  Payment  offices  can  also  use  the 
TIN'S  to  meet  requirements  under  the 
Debt  Collection  hnprovement  Act  of 
1996  to  collect  and  report  on  any 
delinquent  amounts  arising  out  of  the 
contractor's  relationship  with  the 
Government. 

Payment  offices  use  IRS  Form  1099  to 
report  to  the  IRS  payments  for  services. 
Payments  for  merchandise  are  exempt 
from  the  reporting  requirement. 
However  under  this  final  rule,  each 
NASA  installation,  that  has  its  own 
employer  identification  number,  may 
elect  to  report  to  the  IRS  the  payments 
for  merchandise.  This  optional  reporting 
eliminates  the  need  for  the  NASA 
installation  to  distinguish  payments  for 
merchandise  from  payments  for 
services.  This  reporting  does  not  change 
a  taxpayer's  obligation  to  record  the 


payments,  regardless  of  type,  as  "gross 
receipts  and  sales"  on  tax  forms. 
This  final  rule  makes  one  other 
change.  Section  1804.203  is  added  to 
permit  NASA  installations  to  have  their 
own  procedures  for  distributing  TIN's 
fi-om  the  contracting  office  to  the 
payment  office,  in  place  of  using  the  last 
page  of  the  contract  as  stated  in  FAR 
4.203. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  the  rule  does  not  change  the 
obligation  of  small  entities  to  report 
income  on  tax  forms.  This  final  rule 
does  not  impose  any  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Part  1804 

Government  procurement. 

Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Part  1804  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1804  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

1804.203    [Added] 

2.  Section  1804.203  is  added  to  read 
as  follows: 

1804.203    Taxpayer  identification 
information. 

Instead  of  using  the  last  page  of  the 
contract  to  provide  the  information 
listed  in  FAR  4.203,  NASA  installations 
may  allow  contracting  officers  to  use  a 
different  distribution  method,  such  as 
annotating  the  cover  page  of  the 
payment  office  copy  of  the  contract. 

Subpart  1804.9— [Added] 

3.  Subpart  1804.9  is  added  to  read  as 
follows: 

Subpart  1804.9— Taxpayer 
Identification  Number  Information 

1804.904    Reporting  payment  information 
to  ttie  IRS. 

Each  NASA  installation,  that  has  its 
own  employer  identification  number, 
may  elect  to  report  to  the  IRS  payments 
under  purchase  orders  and  contracts  for 
merchandise  and  other  exempt  bills. 

[FR  Doc.  99-438  Filed  1-8-99;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1871 

Midrange  Procurement  Procedures 

CFR  Correction 

In  Title  48  of  the  Code  of  Federal 
Regulations,  Chapters  15  to  28,  revised 
as  of  Oct.  1.  1998, 1871.401-6  is 
corrected  by  revising  paragraph  (a)(2) 
and  adding  paragraph  (a)(3)  as  follows: 

1871.401-6    Commercial  items, 
(a)  •  *  * 

(2)  MidRange  procedures  shall  also  be 
used,  to  the  extent  applicable,  for 
commercial  item  acquisitions 
accomplished  under  FAR  subpart  13.6, 
Text  Program  for  Certain  Commercial 
Items. 

(3)  Contract  type  shall  be  in 
accordance  with  FAR  12.207. 


(FR  Doc.  99-55501  Filed  1-8-99;  8:45  am] 

BILUNQ  CODE  150S-01-O 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  18 
RIN  1018-AE26 

Import  of  Polar  Bear  Trophies  From 
Canada:  Addition  of  Populations  to  the 
List  of  Areas  Approved  for  Import 

agency:  Fish  and  WildUfe  Service, 

hiterior. 

action:  Final  rule. 

SUMMARY:  This  rule  announces  findings 
on  the  import  of  polar  bears  (Ursus 
maritimus)  taken  in  sport  hunts  in  the 
areas  formerly  knowrn  as  Parry  Channel- 
Baffin  Bay  and  Queen  Elizabeth  Islands, 
Northwest  Territories  (NWT),  Canada, 
imder  the  Marine  Mammal  Protection 
Act  (MMPA).  The  U.S.  Fish  and 
Wildlife  Service  summarizes  the  new 
research  data  used  by  Canada  to 
redefine  these  areas  into  five 
populations:  Queen  Elizabeth  Islands, 
Norwegian  Bay,  Kane  Basin,  Lancaster 
Sound,  and  Baffin  Bay,  and  provides  a 
siunmary  of  the  Nunavut  Land  Claim 
and  the  new  Flexible  Quota  Option.  The 
Service  finds  that  Lancaster  Sound  and 
Norwegian  Bay  meet  the  requirements 
of  the  MMPA  and  adds  them  to  the  list 
of  approved  populations  in  the 
regulations.  The  Service  defers  the 
decision  on  Queen  EUzabeth  Islands, 
Baffin  Bay,  and  Kane  Basin. 
DATES:  This  rule  is  effective  February 
10,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teiko  Saito,  Office  of  Management 


Authority,  telephone  (703)  358-2093; 
fax  (703)  358-2281. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  18, 1997,  the  Service 
published  in  the  Federal  Register  (62 
FR  7302)  the  final  rule  for  the  import  of 
trophies  of  personal  sport-hunted  polar 
bears  taken  in  Canada  by  U.S.  hunters. 
The  rule  established  the  application 
requirements,  permit  procedures, 
issuance  criteria,  permit  conditions,  and 
issuance  fee  for  such  permits  and  made 
legal  and  scientific  findings  required  by 
the  MMPA.  Before  issuing  a  permit  for 
the  import  of  a  polar  bear  trophy,  we, 
the  Service,  must  make  a  finding  that 
the  polar  bear  was  legally  taken  by  the 
applicant,  and  in  consultation  with  the 
Marine  Mammal  Commission  (MMC) 
and  after  opportunity  for  public 
comment,  must  make  the  findings  listed 
in  section  104(c)(5)(A)  of  the  MMPA. 
We  made  these  findings  on  an  aggregate 
basis  to  be  applicable  for  multiple 
harvest  seasons  as  follows:  (a)  The 
Government  of  the  Northwest 
Territories  (GNWT)  has  a  sport-hunting 
program  that  allows  us  to  determine 
before  import  that  each  polar  bear  was 
legally  taken;  (b)  the  GNWT  has  a 
monitored  and  enforced  program  that  is 
consistent  with  the  purposes  of  the  1973 
International  Agreement  on  the 
Conservation  of  Polar  Bears 
(International  Agreement);  (c)  the 
GNWT  has  a  sport-hunting  program  that 
is  based  on  scientifically  sound  quotas 
ensimng  the  maintenance  of  the  affected 
population  stock  at  a  sustainable  level 
for  certain  populations;  and  (d)  the 
export  of  sport-hunted  trophies  from 
Canada  and  their  subsequent  import 
into  the  United  States  would  be 
consistent  with  CITES  and  would  not 
likely  contribute  to  illegal  trade  of  bear 
parts.  In  addition,  we  found  that  the 
prohibition  on  the  import  of  pregnant 
and  nursing  marine  mammals  in  section 
102(b)  of  the  MMPA  would  be  met 
imder  the  appUcation  requirements, 
issuance  criteria,  and  permit  conditions 
in  the  regulation. 

We  provided  information  in  the  final 
rule  to  show  that  the  following  polar 
bear  populations  met  the  criteria 
specified  in  the  MMPA:  Southern 
Beaufort  Sea,  Northern  Beaufort  Sea, 
Viscount  Melville,  M'Clintock  Channel, 
and  Western  Hudson  Bay.  We  deferred 
making  a  decision  for  other  populations: 
Parry  Channel-Baffin  Bay.  Queen 
Elizabeth  Islands,  Foxe  Basin,  Gulf  of 
Boothia,  Southern  Hudson  Bay,  and 
Davis  Strait.  At  the  same  time,  we 
announced  that  upon  receipt  of 
substantial  new  scientific  and 
management  data,  we  would  publish  a 


proposal  for  public  comment  and 
consult  with  the  MMC.  Any  population 
found  to  meet  the  criteria  would  be 
added  to  the  list  of  approved 
populations  in  the  regulation  at 
§18.30(i)(l). 

When  we  proposed  the  polar  bear 
rulemaking  in  July  1995  (60  FR  36382), 
the  Department  of  Renewable  Resources 
(DRR),  GNWT,  had  begun  an  intensive 
population  inventory  of  the  Parry 
Channel-Baffin  Bay  area.  We  treated  the 
Parry  Channel-Baffin  Bay  area  as  a 
single  population  based  on  the  best 
available  scientific  data  at  that  time  and 
current  management  practices  by  the 
GNWT.  However,  we  recognized  that 
forthcoming  information  would  likely 
show  the  area  to  be  composed  of 
multiple  populations.  The  final  rule 
reflected  our  response  to  the  numerous 
comments  received  on  the  treatment  of 
the  Parry  Channel-Baffin  Bay  area  as  a 
single  unit,  rather  than  the  new  data 
resulting  from  Canada's  ongoing 
research  and  management  changes.  To 
avoid  further  delay  in  completing  the 
final  rule,  we  chose  to  complete  the 
rulemaking  on  the  proposed  rule  and  to 
publish  the  new  data  in  a  subsequent 
proposed  rule.  Thus,  we  deferred 
making  a  decision  for  the  Parry 
Channel-Baffin  Bay  population  in  the 
final  rule. 

Canada  provided  information  to  the 
Service  as  their  research  in  the  Parry 
Channel-Baffin  Bay  areas  progressed.  In 
August  1995,  Environment  Canada 
stated  in  a  letter  to  the  Service  that 
current  status  information  on  the  Parry 
Channel  and  Baffin  Bay  areas  "would 
disqualify  these  populations,"  but  new 
additional  information  could  be 
available  for  review  in  early  1996.  At 
the  1996  Polar  Bear  Technical 
Committee  (PBTC)  meeting  the  GNWT 
presented  preliminary  information  that 
four  polar  bear  populations  were 
identified  within  an  area  that  included 
the  former  Parry  Channel-Baffin  Bay 
and  portions  of  the  Queen  Elizabeth 
Islands  polar  bear  populations.  Based  on 
the  preliminary  data,  the  GNWT 
recommended  boundary  changes  and 
renaming  of  the  Parry  Channel 
population  as  Lancaster  Sound, 
boundary  changes  for  the  Baffin  Bay 
population,  and  identification  of  the 
new  Norwegian  Bay  and  Kane  Basin 
populations  out  of  areas  of  Queen 
Elizabeth  Islands.  In  July  1996,  we 
received  additional  information  on 
these  areas  and  were  advised  that 
research  and  inventory  studies  in  the 
areas  were  ongoing.  In  January  1997 
additional  information  on  these  areas 
was  obtained  at  the  PBTC  meeting, 
including  information  on  new 
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population  boundaries  (Map  11  and  Map  1.  Boundaries  of  polar  bear 

population  estin^ates,  implementation  of    populations  in  Canada.  Southern 


the  Flexible  Quota  Option,  and 
management  changes  as  a  result  of 
further  implementation  of  the  Nunavut 
Land  Claim. 


Beaufort  Sea  (SB),  Northern  Beaufort 
Sea  (NB).  Viscount  Melville  (VM). 
Queen  Elizabeth  Islands  (QE), 
Norwegian  Bay  (NW),  Kane  Basin  (KB), 


Lancaster  Sound  (LS).  Baffin  Bay  (BB). 
Gulf  of  Boothia  (GB),  M'Clintock 
Channel  (MC),  Foxe  Basin  (FB),  Davis 
Strait  (DS).  Western  Hudson  Bay  (WH). 
and  Southern  Hudson  Bay  (SH). 


BILUNG  CODE  4310-65-P 


CANADIAN   POLAR  BEAR 
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BILLING  COOE  4310-S5  -C 

On  June  12,  19  }7,  Congress  amended 
the  MMPA  to  eas  b  the  criteria  that  need 
to  be  met  before  i  permit  can  be  issued 
to  import  polar  b  ;ar  trophies  taken 
before  April  30, 1 994  (i.e.,  pre- 
Amendment  beais).  See  Public  Law  No. 
105-18,  §5004.  Ill  Stat.  187-88  (1997). 
Under  the  new  la  nguage,  we  can  issue 
an  import  permit  for  such  trophies  after: 
(a)  the  applicant  las  provided  proof  to 
show  that  the  pol  ar  bear  was  legally 
hunted  in  Canadii  and  (b)  we  have 
published  a  notice  of  the  application  in 
the  Federal  Register  for  a  30-day  public 
comment  period  and  collected  the 
permit  issuance  f  se,  which  has  been  set 
by  regulation  at  31,000.  These  pre- 


Amendment  trophies  are  subject  to  the 
inspection,  clearance,  and  tagging 
procedures  previously  described  in  the 
final  rule  published  February  18. 1997 
(62  FR  7302).  Based  on  the  June  12. 
1997,  amendment,  we  are  currently 
accepting  and  processing  applications 
for  permits  to  import  polar  bear  trophies 
sport  hunted  prior  to  April  30. 1994, 
and  will  propose  separately  a  revision  of 
the  regulations  to  implement  the 
provisions  of  the  amendment. 


Scientific  Findings  and  Summary  of 
Information 

Findings 

We  find  that  the  Norwegian  Bay  and 
Lancaster  Sound  populations  have 
sport-hunting  programs  based  on 
scientifically  sound  quotas  ensuring  the 
maintenance  of  the  affected  population 
stock  at  a  sustainable  level.  We  continue 
to  defer  making  a  finding  for  the  Kane 
Basin  and  Baffin  Bay  populations 
pending  the  outcome  of  ongoing 
management  actions  between  Canada 
and  Greenland  for  the  cooperative 
management  of  these  shared 
populations.  We  also  continue  to  defer 
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making  a  finding  on  the  Queen 
Elizabeth  Islands  population  that  now 
contains  land  only  in  the  far  northern 
part  of  the  Canadian  Arctic  Archipelago. 

Sununary  of  Information 

We  considered  the  new  available 
information  in  reassessing  whether  the 
five  populations  now  meet  the  required 
finding  that  there  be  a  sport-hunting 
program  based  on  scientifically  sound 
quotas  that  ensure  the  maintenance  of 
the  affected  population  stock  at  a 
sustainable  level.  We  considered  the 
overall  sport-hunting  program  for  each 
population,  including  such  factors  as 
whether  the  sport-hunting  program 
includes:  (a)  Reasonable  measures  to 
ensure  the  population  is  managed  for 
sustainability  (i.e.,  monitoring  to 
identify  problems,  ways  of  correcting 
problems,  etc.);  (b)  harvest  quotas 
calciilated  and  based  on  scientific 
principles;  (c)  a  management  agreement 
between  the  representatives  of 
communities  that  share  the  population; 
and  (d)  compliance  with  quotas  and 
other  aspects  of  the  program  as  agreed 
to  in  the  management  agreements  or 
other  international  agreements. 

An  independent  review  of  these 
populations  was  conducted  by  Dr.  J. 
Ward  Testa  on  behalf  of  the  MMC  and 
the  results  were  reported  to  the  Service 
in  April  1997.  The  purpose  of  Dr. 
Testa's  report  was  to  review  and 
evaluate  Canada's  polar  bear 
management  program,  particularly  as  it 
related  to  the  oirrent  status  and 
sustainability  of  the  polar  bear 
populations  for  which  we  had  deferred 
final  decisions  in  the  Febniary  18, 1997, 
final  rule.  Specifically,  the  report 
addressed:  (1)  Whether  Canada's  polar 
bear  conservation  program  is  based 
upon  sound  principles  of  resource 
management;  (2)  whether  the  procedure 
being  used  by  Canadian  scientists  to 
estimate  sustainable  polar  bear  harvests 
is  conceptually  sound  and  reflects 
current  knowledge  about  polar  bears;  (3] 
whether  the  judgments  concerning  the 
number,  discreteness,  and  status  of 
putative  polar  beu-  populations  in 
Canada  are  based  upon  the  best 
available  data  and  appropriate  analyses; 
and  (4)  the  likelihood  that  the  data  and 
procedures  being  used  to  assess 
population  status  and  manage  harvests 
will  allow  polar  bear  populations  in 
Canada  to  grow  or  be  maintained  at 
current  levels  (Testa,  1997).  Dr.  Testa's 
conclusions  are  discussed  below  in 
context  with  our  findings  on  the 
Norwegian  Bay,  Lancaster  Sound,  Kane 
Basin,  and  Baffin  Bay  populations. 


A.  Population  Management 

The  rationale  of  the  GNWT  polar  bear 
management  program  is  that  the  human- 
caused  kill  (e.g.,  harvest,  defense,  or 
incidental  kill)  must  remain  within  the 
sustainable  yield,  with  the  anticipation 
of  slow  growth  for  any  population.  This 
program  has  several  components 
including:  (a)  Use  of  scientific  studies  to 
determine  and  monitor  changes  in 
population  size  and  establish 
population  boundaries;  (b)  involvement 
of  the  resource  users  and  incorporation 
of  traditional  knowledge  to  enrich  and 
complement  scientific  studies;  (c) 
harvest  data  collection  and  a  license 
tracking  system;  and  (d)  enforcement 
measures  through  regulations  and 
management  agreements. 

In  Canada,  management  of  polar  bears 
has  been  delegated  to  the  Provinces  and 
Territories.  However,  the  Federal 
Department  of  Environment  Canada 
(Canadian  Wildlife  Service)  maintains 
an  active  research  program  and  is 
involved  in  management  of  populations 
that  are  shared  between  jurisdictions, 
particularly  between  Canada  and  other 
nations.  In  addition,  Native  Land  Claims 
have  resulted  in  Co-Management  Boards 
for  most  of  Canada's  polar  bear 
populations.  The  PB'TC  and  Federal/ 
Provincial  Polar  Bear  Administrative 
Conunittee  (PBAC)  meet  annually  to 
ensure  a  coordinated  management 
process  between  these  parties 
(Government  of  the  Northwest 
Territories  (GNWT)  unpublished 
documents  are  on  file  with  the  Service). 
Study  of  the  Parry  Channel-Baffin  Bay 
area  highlights  the  cooperative  and 
shared  management  that  has  come  to 
characterize  Canada's  polar  bear 
program.  The  GNWT  conducted  the 
study  of  this  area  in  cooperation  with 
the  Hunters  and  Trappers  Associations 
of  several  communities,  Parks  Canada, 
the  University  of  Saskatchewan,  and  the 
Greenland  Fisheries  Institute. 
Participation  by  the  Institute  is  of 
relevance  since  polar  bears  of  the  Baffin 
Bay  and  Kane  Basin  populations  are 
shared  with  Greenland  and  harvested  by 
residents  of  both  countries.  The  results 
of  these  studies  have  been  shared  among 
participants,  representatives  of  the 
Wildlife  Management  Boards,  and 
Provincial  and  Federal  polar  bear 
managers  at  the  aimual  PBTC  and  PBAC 
meetings  as  well  as  at  the  World 
Conservation  Union  (lUCN)  Polar  Bear 
Specialist  Group  (PBSG)  meetings 
which  bring  together  specialists  from  all 
countries  that  have  polar  bears  (GNWT). 
Additional  information  on  the  GNWT 
management  program  for  polar  bear, 
including  the  use  of  inventory  studies, 
population  modeUng,  and  peer  review, 


is  provided  in  the  Service's  February  18, 
1997,  final  rule. 

We  noted  in  that  final  rule  that 
Canada  has  established  an  elective 
management  program  for  polar  bear.*^- 
Testa  (1997)  agreed  in  his  report  to  the 
MMC  with  our  appraisal  of  the  GNWT 
polar  bear  management  program.  In 
particular,  he  noted  that  due  thought 
has  been  given  to  the  program  and  much 
has  been  accomplished,  particularly 
with  regard  to  broad  scientific  and 
poUtical  collaboration,  community 
education  about  conservation 
principles,  a  high  level  of  community 
involvement  with  management 
decisions,  and  implementation  of 
adaptive,  sustainable  harvest  quotas  at 
the  community  level  which  resonate 
well  with  basic  conservation  principles. 

B.  Calculation  of  Harvest  Quotas  Based 
on  Population  Inventories 

The  DRR  calculates  harvest  quotas 
based  upon  population  boundaries 
delineated  from  inventories  and  mark- 
recapture  studies  (USFWS  1997;  Bethke 
et  al.  1996).  Using  sateUite  telemetry 
technology,  researchers  place  collars  on 
female  polar  bears  and  track  the 
movements  of  the  collared  animals.  The 
data  collected  is  then  used  to  define  the 
population  boundaries.  Collars,  either 
for  satellite  telemetry  or  radio  tracking, 
cannot  be  reliably  used  for  adult  male 
polar  bears  since  their  necks  are 
approximately  the  same  size  as  the  head 
and  collars  are  easily  lost.  Polar  bear 
researchers  are  still  seeking  alternative 
tracking  technology  suitable  for  male 
bears. 

Inventory  of  the  Parry  Channel-Baffin 
Bay  area  and  bordering  islands  of  the 
Queen  Elizabeth  Islands  area  was  begun 
in  1991  with  the  use  of  satellite  collars. 
Additional  collars  were  used  in 
successive  years  through  1995. 
Considerable  information  on  the  mark- 
recapture  studies  of  these  areas, 
including  the  number  of  collars 
deployed,  the  areas  in  which  they  were 
used,  the  number  of  bears  recaptured  by 
age  and  sex  class,  and  the  methods  of 
analyzing  the  data  is  provided  in  detail 
in  the  1997  NWT  submission  to  the 
PBTC  (GNWT  1997). 

Canadian  polar  bear  managers  have 
concluded,  based  on  analysis  of  the  data 
collected  from  this  research,  that  there 
are  five  polar  bear  populations  in  these 
areas.  These  are  the  new  Norwegian  Bay 
and  Kane  Basin  populations,  the 
renamed  Lancaster  Sound  population, 
the  revised  Queen  Elizabeth  Islands 
population,  and  the  Baffin  Bay 
population.  Testa  (1997)  reported  that 
the  population  bour«daries  are  the  result 
of  extensive  research  with  satellite  and 
conventional  telemetry  and  that  the 


1532 


Federal  Register/Vol.  64,  No.  6/Monday,  January  11,  1999/Rules  and  Regulations 


reorganization  of  the  Parry  Channel- 
Baffin  Bay  and  Queen  Elizabeth  Islands 
populations  wasj  conducted  using 
procedures  previously  described  by 
Bethke  et  al.  (19^6).  Recognizing  the 
inevitable  uncertainties  of  science.  Testa 
cautioned  that  tlie  conclusions 
concerning  polal  bear  stocks,  their 
spatial  boundaries,  degree  of  separation, 
and  sizes  might  hot  be  completely 
correct.  However,  he  asserted  that  the 
conclusions  of  Cinadian  polar  bear 
researchers  and  managers  are  certainly 
based  on  the  best  available  data  and 
analyses.  ' 

The  GNWT's  lise  of  data  and 
management  considerations  to  identify 
population  bounjdaries  is  consistent 
with  the  definitibn  of  "population 
stock"  as  used  in  the  MMPA  (USFWS 
1997).  The  GNVyT  recognizes  that  the 
boundaries  of  th^e  stocks  are  partly 
determined  by  l^nd  mass,  sea  ice,  and 
open  water  barriers  that  bar  polar  bear 
movement,  and  by  management 
considerations.  (t)ne  such  management 
consideration  ha|s  led  to  a  recent  change 
to  the  Northwest  Territory  Big  Gemie 
Hunting  Regulations.  In  the  past,  the 
take  of  a  heai  wafi  counted  against  the 
quota  of  the  population  from  which  it 
was  removed.  In|  recognition  of  the 
sometimes  overlapping  nature  of 
populations  which  are  not  separated  by 
some  physical  barrier,  current 
regulations  establish  a  30-km  zone  on 
either  side  of  a  cbntiguous  boundary 
between  two  pol^  bear  populations. 
Practically  speaking,  what  this  means 
for  hunters  is  th^t  they  can  continue  to 
track  a  polar  beaf'  across  the  population 
boundary  and  ud  to  30  km  within  the 
adjoining  popuh  tion.  The  take  of  that 
bear  is  then  counted  against  the  quota 
of  the  populatioij  from  which  the 
hunter's  tag  was  (provided.  This 
regulation  change  reflects  the 
description  of  papulation  units  as 
functional  management  units  where 
immigration  andi  emigration  are 
negligible  relativ  e  to  the  effects  of 
harvest  or  defen^  kills  (GNWT  1997). 

A  more  recent  investigative  tool  for 
defining  population  boundaries  is  the 
study  of  genetic  yariation  among  polar 
bears.  Data  obtai)ied  from  such  studies 
suggest  that  thert  is  a  genetic  basis  to 
the  population  bpundaries  (Paetkau  et 
al.  1995).  Howevjer,  further  work  is 
needed  to  better  Understand  how 
genetic  variability  should  be  interpreted 
and  its  relation  tp  defining  populations. 
Testa  (1997)  coiqmented  that  genetic 


studies  generally  provide  less  resolution 
for  management  purposes  than  satellite 
telemetry. 

The  second  phase  of  each  population 
inventory  is  to  estimate  population 
numbers  using  mark-recapture 
techniques.  The  DRR  mark-recapture 
studies  are  based  on  the  following:  (a) 
Marking  of  15  to  30  percent  of  the  bears 
in  the  population;  (b)  sampling  the 
entire  range  of  the  population  to 
determine  the  fi-action  that  are  marked 
and  the  fraction  that  are  unmarked;  and 
(c)  aiming  for  a  target  15  percent 
coefficient  of  variation  on  the 
population  estimates  (GNWT  1997).  For 
small  populations,  such  as  Kane  Basin 
and  Norwegian  Bay,  the  DRR  recognizes 
that  it  can  be  difficult  to  obtain  a  large 
enough  sample  size  needed  for  the 
estimates.  The  alternative  for  these 
small  populations  would  be  to  sample 
in  areas  where  bears  are  known  to 
concentrate.  However,  this  would 
introduce  bias.  Instead,  priority  is  given 
to  reducing  bias  by  using  the  same 
protocol  in  small  as  well  as  large  areas 
which  requires  sampling  throughout  the 
entire  range  of  the  population.  Since 
there  are  absolute  limits  to  the  precision 
of  information  fi'om  small  populations 
that  no  sampling  protocol  can 
overcome,  a  full  risk  assessment  will  be 
done  on  these  populations.  A  new 
computer  program  for  this  purpose  has 
been  developed  and  was  presented  at 
the  1998  Biennial  Conference  on  the 
Biology  of  Marine  Mammals  (GNWT 
1998).  This  is  an  international  forum 
attended  by  marine  mammal  researchers 
from  many  countries. 

Three  key  characteristics  of  the 
GNWT  calculation  of  sustainable 
harvest  fi-om  the  population  estimates 
are:  (a)  Assumption  of  no  density 
effects;  (b)  emphasis  on  conservation  of 
female  bears  through  hiuiting  at  a  ratio 
of  two  males  to  one  female;  and  (c)  use 
of  pooled  best  estimates  for  vital  rates 
(e.g.,  rates  of  birth  and  death)  for  all 
Canadian  polar  bear  populations  with 
the  exception  of  Viscount  Melville 
(USFWS  1997).  In  his  review  and 
evaluation  of  the  procedures  used  by  the 
GNWT  to  estimate  sustainable  harvests, 
Testa  expressed  some  reservations  about 
the  modeUng  aspects  but  went  on  to  test 
the  polar  bear  parameters  provided  by 
Taylor  et  al.  (1987)  with  a  general 
population  model.  He  concluded  that  a 
3  percent  harvest  of  the  female  segment 
of  the  polar  bear  population  is 
sustainable  and  probably  conservative, 


and  that  the  assumptions  made  for 
calculation  of  the  sustainable  harvest 
are  reasonable.  Additionally,  he  noted 
that  these  low  rates  of  harvest,  even  if 
somewhat  greater  than  3  percent,  are 
unlikely  to  result  in  irreversible 
reductions  of  bear  numbers  on  the  time 
scale  of  Canada's  research  and 
management  actions.  Harvests  of  4  to  6 
percent  of  the  original  population 
would  take  from  9  to  23  years  to  reduce 
the  female  population  by  30  percent.  In 
this  context  overharvest  is  possible,  but 
reversible  in  the  same  or  shorter  time 
span  by  regulating  or  eliminating 
quotas,  particularly  if  density 
dependent  effects  come  into  play  (Testa 
1997).  Information  on  the  allocation  of 
the  sustainable  harvest  as  community 
quotas  can  be  obtained  from  the 
Service's  February  18, 1997,  final  rule. 

The  final  year  of  mark-recapture  work 
needed  to  estimate  population  numbers 
in  the  Norwegian  Bay,  Lancaster  Sound, 
Kane  Basin,  and  Baffin  Bay  populations 
was  conducted  in  1997.  The  last  field 
season  for  the  Norwegian  Bay,  Lancaster 
Sound,  and  Kane  Basin  populations  was 
conducted  in  spring  while  the  last 
Baffin  Bay  field  season  was  completed 
in  the  fall  during  the  open  water  season 
when  polar  bears  are  found  onshore. 
Preliminary  estimates  for  these 
populations  have  been  calcqlated  based 
on  Uie  data  obtained  by  the  GNWT 
through  the  Fall  1996  field  season. 
Some  data  analysis  had  yet  to  be 
completed  as  of  the  1998  Polar  Bear 
Technical  Committee  Meeting  but  the 
final  analysis  was  not  anticipated  to  be 
qualitatively  different  than  the 
preliminary  analysis  (GNWT  1998). 

Table  1  provides  information  based 
on  the  GNWT  reporting  format  for  each 
of  these  populations  including  the 
population  estimate,  the  total  kill 
(excluding  natiu'al  deaths),  percentage 
of  females  killed,  and  the  calculated 
sustainable  harvest.  Based  on  this 
information  the  status  is  expressed  as 
increasing,  stable  or  decreasing 
represented  by  the  symbols  "+",  "0", 
and  "  -  ".  The  symbol  "0*"  refers  to  the 
recent  implementation  of  the  Flexible 
Quota  Option  in  the  management 
program  as  described  below. 

Table  1 .  Draft  status  for  the 
Norwegian  Bay  (NW),  Lancaster  Sound 
(LS),  Kane  Basin  (KB),  Baffin  Bay  (BB), 
and  Queen  Elizabeth  Islands  (QE) 
populations.  Average  kill  and  harvest 
figures  over  several  seasons,  and  for  the 
1995/96  and  1996/97  seasons. 
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Pop. 
est. 

Reliability 

5-Year  averag 

e  91/92- 

S-Vear  averag 

e  93/94- 

Season  95/96 

Season  96/97 

Kill(%  9) 

Sustain- 
able 
harvest 

Kill(%  9) 

Sustain- 

abte 
harvest 

Pop." 
Trend 

Pop. 

Kill(%  9) 

Sustairv 

able 
harvest 

Kill(%  9) 

Sustairv 

able 
harvest 

NW 100 

LS  1700 

KB 200 

BB „ ' '  2200 

CX  200 

Fair 

Good  -r. 

Fair 

Good 

None  

4.0(30.0) 

81.2(24.9) 

6.2(37.1) 

122.2(35.4) 

0.0(-) 

4.5 
76.5 

8.1 
93.2 

0.0 

4.7(42.9) 

81.7(26.0) 

6.3(38.1) 

120.3(35.0) 

O.O(-) 

3.5 
76.5 

7.9 
94.3 

0.0 

7(57.1) 

80(26.9) 

6(35.0) 

117(34.2) 

O(-) 

2.6 
76.5 

8.6 
96.5 

0.0 

2(0.0) 

77(22.1) 

5(60.0) 

57(35.7) 

O(-) 

4.5 
76.5 

5.0 
92.4 

0.0 

0-/0-/D-/0 
0/0/0/0' 

-/-/-/o 

0/OAVO 

I — overharvest. 

+underharvest. 

0  no  change,  a  difference  of  3  or  less  t>etween  the  kill  and  the  sustainable  harvest. 

0'  population  stable  because  of  management  changes. 

^—Population  Trend  expressed  for  5  yr.  avg./3  yr.  avg795-96  season/96-97  season. 


\ 


The  Service  considers  the  use  of 
qualitative  terms  to  report  the  reliability 
of  population  estimates  within  the 
present  context  to  be  valid  since  they 
were  determined  through  research  using 
scientific  methodology  and  are  a 
conservative  approach  (USFWS  1997). 
However,  we  also  recognize  that  the  use 
of  quantitative  references,  such  as  the 
standard  error,  are  more  acceptable.  The 
GNWT  anticipates  that  qualitative  terms 
for  the  Lancaster  Sound,  Norwegian 
Bay,  Kane  Basin,  and  Baffin  Bay 
populations  will  be  replaced  with 
quantitative  terms  as  final  analysis  of 
the  latest  research  data  is  completed 
(GNWT). 

C.  Management  Agreements  and  the 
Nunavut  Land  Claim 

Polar  bear  management  in  Canada  is 
a  shared  responsibility  involving 
Federal,  Territorial,  Provincial,  and  land 
claim  participants.  Coordination  of 
these  parties  is  the  result,  in  part,  of 
PBTC  and  PBAC  meetings  as  well  as 
management  agreements  between  the 
resource  users  and  the  GNWT.  These 
management  agreements  are  an  intrinsic 
part  of  cooperative  polar  bear 
management  in  Canada.  In 
§  18.30(i)(l)(iii)  we  recognized 
management  agreements  as  an  essential 
part  of  making  the  finding  that  there  is 
a  sport-hunting  program  to  ensure  the 
sustainability  of  the  affected  polar  bear 
population. 

The  settlement  of  native  land  claims 
in  Canada  served  as  an  impetus  for  the 
development  of  the  management 
agreements.  The  Norwegian  Bay, 
Lancaster  Sound,  Kane  Basin,  and 
Baffin  Bay  populations,  among  others, 
fall  within  the  Nunavut  Land  Claim 
signed  in  1993.  Both  this  claim  and  the 
Inuvialuit  Land  Claim  signed  in  1984 
establish  co-management  boards  for 
cooperative  management  of  wildlife 
resources,  including  polar  bear  (GNWT). 
The  respective  roles  of  the  GNWT  and 
the  Nunavut  Wildlife  Management 
Board  and  the  Inuvialuit  Wildlife 
Management  Advisory  Council  are 


defined  in  law.  The  wildlife 
management  advisory  beards  are 
regarded  as  the  main  instrument  of 
wildlife  management  action  in  the 
NWT,  although  the  Minister  of  the 
Department  of  Renewable  Resources  is 
the  ultimate  management  authority 
(GNWT).  The  current  approach  to  polar 
bear  management  begins  with 
commimity  meetings  and  concludes 
with  Population  Management 
Agreements  that  are  signed  by  the 
communities  that  share  a  population 
and  the  Minister  of  Renewable 
Resoiu"ces,  reviewed  by  the  Native  Land 
Claim  Boards,  and  finally  transmitted  to 
the  Minister  of  the  Department  of 
Renewable  Resources  as 
recommendations  for  regulation  changes 
to  implement  the  agreements  (GNWT). 

One  effect  of  the  Nunavut  Land  Claim 
is  the  division  in  1999  of  the  NWT  into 
the  Nunavut  Territory  and  some 
presently  uimamed  western  territory. 
The  transition  for  this  change  has 
already  begun  with  restructuring  of 
departments  including  amalgamation  of 
the  DRR  and  others  into  the  Department 
of  Resources,  Wildlife  and  Economic 
Development  (M.  Taylor,  personal 
communication).  The  NWT  polar  bear 
project  has  been  transferred  from 
Yellowknife,  NWT,  to  Iqaluit,  the  future 
capital  of  the  Nunavut  Territory.  We 
view  these  changes  as  a  continuation  of 
a  process  begun  with  settlement  of  the 
Nimavut  Land  Claim  in  1993. 
Management  actions  taken  to  date, 
including  development  of  the 
management  agreements,  have  been 
with  an  eye  toward  establishment  of  the 
Nunavut  Territory  and  are  a  further 
example  of  Canada's  commitment  to  a 
responsive  management  program  for 
polar  bear. 

The  success  of  the  Canadian 
management  agreements  and  others, 
such  as  the  Inupiat-Inuvialuit 
Agreement  for  the  Southern  Beaufort 
Sea  polar  bear  population,  has  led  to  the 
acceptance  of  such  agreements  as  an 
important  tool  for  interjurisdictional 
polar  bear  management.  At  the  1997 


lUCN  meeting  for  polar  bear,  the  PBSG 
reiterated  the  need  for  cooperative 
management  of  shared  populations  both 
as  a  benefit  to  polar  bears  and  as  a 
requirement  of  the  International 
Agreement.  Specifically,  the 
contribution  of  management  agreements 
was  recognized  and  the  need  for 
additional  agreements  was  called  for  in 
a  new  resolution  to  the  International 
Agreement  that  concluded  that  "the 
development  of  sound  conservation 
practices  for  shared  populations 
requires  systematic  cooperation, 
including  use  of  jointly  collected 
research  and  management  information 
to  develop  cooperative  management 
agreements"  (PBSG  1997). 

The  Canadian  Government  is  actively 
pursuing  development  of  a  management 
agreement  for  polar  bear  populations 
shared  between  Canada  and  Greenland. 
These  shared  populations  include  the 
Kane  Basin,  Baffin  Bay,  and  Davis  Strait 
polar  bear  populations.  A  meeting  was 
held  in  January  1997  to  identify 
management  needs  and  to  discuss  the 
potential  development  of  a  management 
agreement  for  these  shared  populations. 
The  following  areas  were  identified  as 
necessary  elements  of  a  co-management 
agreement:  (a)  agreement  on  the 
boundaries,  population,  and  sustained 
yield  of  the  three  populations;  (b) 
acceptable  division  of  the  sustained 
yield;  (c)  harvest  monitoring;  (d)  a 
management  system  to  ensure  the 
sustained  yield  is  not  exceeded;  and  (e) 
agreement  on  other  harvest  practices, 
such  as  family  groups,  protection  of 
dens,  etc. 

Representatives  of  Greenland  have 
clarified  that,  unlike  the  Inuvialuit- 
Inupiat  agreement  for  the  Southern 
Beaufort  Sea  population,  any 
management  agreement  for  populations 
shared  with  that  country  would  need  to 
be  government  to  government  rather 
than  user  group  to  user  group.  At  this 
point  it  is  uncertain  how  Canada  will  be 
represented  given  the  complex  sharing 
of  management  responsioilities  for  polar 
bear  within  (Canada.  A  committee  was 
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formed  to  examine  the  options  for 
Canadian  representation.  The  options 
are  expected  to  be  discussed  at  future 
meetings  on  development  of 
management  ^reements  between 
Canada  and  Greenland  (GNWT). 

D.  Compliance  With  Quotas  and  the 
Sport-Hunting  Program 

The  community  quotas  are  based  on 
harvest  of  polar  bears  at  a  ratio  of  two 
males:one  fenile  (USFWS  1997).  While 
this  allows  foq  the  harvest  to  be  50 
percent  highet  than  if  polar  bears  were 
harvested  at  a  1:1  ratio,  implementation 
of  the  sex  selective  harvest  has  posed 
problems.  For  some  communities  where 
the  sex  ratio  was  set  as  a  target  of 
management  agreements,  there  was 
ineffective  enfcrcement  when  the 
harvest  of  females  exceeded  the  target  in 
some  years.  F()r  those  communities 
where  the  sex-iselective  harvest  was 
implemented  through  regulation, 
difficulty  distmguishing  between  male 
and  female  potar  bears  led  to  mistakes 
and  inconsistent  law  enforcement  action 
for  those  mistakes.  To  respond  to  these 
problems,  the  Flexible  Quota  Option 
was  developed-  All  communities  within 
the  four  populations  of  Norwegian  Bay. 
Lancaster  Sound,  Kane  Basin,  and 
Baffin  Bay  haVe  agreed  to  follow  the 
Flexible  Quoti  Option  .  This  change  has 
been  incorportted  into  the  respective 
management  agreements  and, 
subsequently,  into  the  regulations 
which  implenient  those  agreements. 

The  premise  behind  the  Flexible 
Quota  Option  lis  that  it  will  allow  for 
mistakes  in  se>(  identification  and  for 
community  pijeferences  in  sex-selective 
harvesting  whtle  keeping  the  harvest 
within  sustairjable  yield.  There  are  two 
parts  to  this  system.  The  first  part  is  a 
harvest  trackii  ig  system  that  monitors 
the  niunber  of  males  and  females  killed 
in  the  past  5  y  Bars.  If  the  sustained  yield 
was  not  taken  in  any  one  of  the  past  5 
years,  then  th^  difference  between  the 
sustained  yielti  and  the  actual  kill  is 
counted  as  a  dositive  credit.  These 
accrued  credits  can  then  be  used  to 
compensate  for  an  overharvest  in  a 
future  harvest  season.  If  no  credits  are 
available  (i.e.,  the  full  sustained  yield 
was  taken  in  each  of  the  past  seasons  or 
any  available  credits  have  already  been 

overharvest  can  be 
mitigated  by  c  uota  reductions  in  future 
years.  Once  tt  e  overharvest  has  been 
quota  reduction,  the 
to  its  original  level.  Since 
community  qi  iotas  are  a  shared 
allocation  of  t  le  overall  population 
quota,  a  community  without  positive 
credits  can  receive  credits  from  one  of 
the  other  communities  hunting  from 
that  same  polir  bear  population.  If  there 


corrected  by  a 
quota  returns 


are  no  credits  available  or  if  a 
commimity  chooses  not  to  provide 
credits  to  another,  then  the  overharvest 
is  mitigated  by  a  quota  reduction  to  the 
community  which  experienced  the 
overharvest. 

The  second  part  of  the  Flexible  Quota 
Option  is  the  calculation  of  the  quota 
based  on  sustainable  sex-selective 
harvesting  of  one  female  bear  for  every 
two  males.  The  GNWT  summarizes  the 
system  as  follows.  The  number  of  quota 
tags  allocated  to  a  community  depends 
on  the  community's  allocation  of  the 
sustainable  yield  of  female  bears  (F) 
from  any  one  population  as  established 
through  a  management  agreement,  the 
number  of  female  bears  killed  in  the 
previous  year  (K,.i),  and  the  proportion 
of  female  bears  in  the  previous  year's 
harvest  (P,.i).  The  quota  for  the  current 
year  (QJ  is  then  calculated  as: 
0,=  (2F-K,.,)/P,., 

The  value  of  (2F-K,.i)  cannot  exceed 
F,  and  the  value  of  P|.|  cannot  be  less 
than  0.33.  If  the  value  of  (2F-K,.i)  is  less 
than  zero,  the  quota  is  zero  and  the 
subsequent  year's  quota  is  calculated  by 
designating  K,  as  the  value  of -(2F-K,.i) 
(GNWT  1996).  Testa  (1997)  concluded 
that  this  was  simply  a  way  to  average 
the  quota  over  two  years  when  a  village 
inadvertently  exceeds  its  quota  in  a 
given  year.  In  this  way  the  average  take 
of  female  bears  cannot  exceed  the 
sustainable  rate. 

Because  of  the  emphasis  on 
conservation  of  female  bears,  the  sex 
ratio  of  the  overharvest  must  be  taken 
into  consideration  when  a  quota 
reduction  is  necessary.  As  a  result,  the 
reduction  is  handled  differently  for 
male  versus  female  bears.  Reductions  to 
the  quota  as  a  result  of  an  overharvest 
of  males  occur  only  when  the  maximum 
number  of  females  has  also  been  taken 
or  exceeded.  The  correction  for  such  an 
overharvest  is  one  male  for  each  male 
overharvested.  A  correction  is  not  made 
for  an  overharvest  of  male  bears  if  the 
number  of  females  taken  is  less  than 
their  sustained  yield.  The  rationale  for 
this  decision  is  that  although  males 
were  overharvested,  females  were  not. 
As  a  result,  those  females  not  harvested 
will  reproduce  and  compensate  for  the 
additional  males  removed  from  the 
population.  In  contrast,  when  an 
overharvest  of  females  has  occurred,  the 
quota  reduction  is  not  simply  one  quota 
tag  for  each  female  overharvested. 
Instead,  the  sex  ratio  of  the  harvest  must 
be  considered  in  determining  the 
necessary  quota  reduction  for  the 
following  year  or  subsequent  years,  if 
necessary  (GNWT  1996). 

The  management  agreements  identify 
the  steps  to  be  taken  to  implement  the 


flexible  quota  system.  The  DRR  reviews 
the  harvest  data  of  the  previous  season 
and  identifies  any  overharvest.  Then  the 
community  HTO's,  Regional  Wildlife 
Boards,  Wildlife  Officers,  and  Regional 
Managers  develop  sustainable 
alternatives  to  quota  reductions,  if 
possible.  These  could  include  use  of 
credits  from  that  community  that 
experienced  the  overharvest  or  the 
borrowing  of  credits  from  another 
community  that  hunts  from  the  same 
polar  bear  population.  By  July  1  of  each 
year,  the  DRR  must  report  the  harvest 
data  and  quota  recommendations  to  the 
Nunavut  Wildlife  Management  Board 
(NWMB).  The  NWMB  can  accept  these 
recommendations  or  vary  them 
depending  on  the  input  of  the  Board 
and  consultation  with  the  communities. 
They  submit  final  recommendations  to 
the  Department  Minister  who  must 
make  a  final  decision,  taking  into 
consideration  the  DRR  harvest  report 
and  NWMB  recommendations,  by 
August  1  (GNWT). 

Tne  1996/97  polar  bear  harvest  season 
was  the  first  in  which  the  communities 
used  the  Flexible  Quota  Option.  In  the 
first  year  of  implementation,  all 
populations  were  hunted  within 
sustained  yield  for  both  males  and 
females.  Some  corrections  were  made 
for  communities  that  were  unable  to 
meet  their  harvest  targets.  These 
corrections  included  use  of  credits  from 
another  community  and  quota 
reductions.  In  developing  the  Flexible 
Quota  Option,  the  GNWT  believed  that 
it  would  be  able  to  accommodate 
differences  in  hunting  preferences, 
differences  in  hunting  opportunities  as 
a  result  of  weather  effects,  and  would 
keep  each  population's  harvest  within 
sustainable  yield  (GNWT  1996). 
Although  this  system  of  regulating  and 
monitoring  the  quota  is  considered 
somewhat  less  conservative  than  the 
previous  method,  in  the  first  year  of  its 
use  it  has  shown  itself  to  be  more 
effective  at  achieving  a  sustainable 
harvest  for  all  populations. 

As  referred  to  above,  there  are  some 
less  conservative  elements  to  the 
Flexible  Quota  Option.  The  first  element 
is  the  manner  in  which  the  DRR 
assigned  the  initial  credit  balance.  All 
communities  that  agreed  to  use  the  new 
system  entered  it  with  a  zero  balance  of 
negative  credits  but  were  allowed  to 
retain  their  positive  credits.  These 
positive  credits  can  be  used  to  offset 
future  overharvests.  The  DRR  recognizes 
the  inconsistency  of  this  approach  but 
believes  that  it  vnll  not  have  a  long  term 
negative  effect  on  the  populations  and 
that  such  an  approach  was  necessary  to 
win  support  for  the  system.  The  second 
element  is  the  Flexible  Quota  Option 
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feature  that  allows  unused  quota  tags  to 
essentially  be  "rolled  over"  to  the 
following  year  as  a  positive  credit.  In 
the  past,  unused  quota  tags  were  not 
retained  into  the  following  year.  We 
recognize,  as  did  Testa  (1997),  that  this 
change  could  theoretically  slow  the 
growth  of  Canadian  polar  bear 
populations.  However,  it  should  be 
recalled  that  under  the  previous  system 
the  sex  ratio  of  the  harvest  was  set  as  a 
target  for  some  populations,  including 
the  former  Parry  Channel-Baffin  Bay, 
rather  than  into  regulation  (PBSG  1995). 
The  flexible  quota  system  does  not 
provide  this  option.  Sex  ratios  are  set 
into  regulations  for  all  communities 
using  the  flexible  quota  system,  thus 
providing  an  additional  element  to 
conserve  female  polar  bears  that  was  not 
present  in  the  previous  system.  Given 
the  results  to  date,  we  believe  that  the 
flexible  quota  system  is  a  reasonable 
alternative  for  those  communities  that 
have  had  difficulty  consistently  hunting 
at  a  2:1  ratio.  In  commenting  upon  the 
system,  Testa  (1997)  recognized  the 
experimental  nature  of  the  Flexible 
Quota  Option,  but  concluded  that  it  was 
conceptually  sound  and  needed  a 
chance  to  have  its  wrinkles  worked  out. 

Status  of  Populations  the  Service 
Approves 

The  Service  approves  the  Norwegian 
Bay  and  Lancaster  Sound  populations  as 
meeting  the  required  findings  of  section 
104(c)(5)(A)(ii)  of  the  MMPA  based  on 
currently  available  information  and 
adds  them  to  the  list  of  approved 
populations  in  §  18.30(1). 

Norwegian  Bay  (NW) 

The  preliminary  population  estimate 
for  this  new  area  is  100  writh  fair 
reliability  based  on  the  analysis  of  data 
collected  from  the  inventory  and  mark- 
recapture  studies.  This  population  was 
identified  as  being  separate  from  the 
Queen  Elizabeth  Islands  population 
previously  described  in  the  Service's 
February  18, 1997,  final  rule.  A  harvest 
quota  of  four  bears  has  been  calculated 
for  this  population.  The  quota  is 
allocated  to  the  commimity  of  Grise 
Fiord. 

Table  1  provides  information  on  the 
5-  and  3-year  average  of  the  harvest  in 
comparison  to  the  sustainable  level. 
These  figures  were  calculated 
retrospectively  for  Norwegian  Bay  using 
harvest  data  from  Grise  Fiord  once  a 
new  population  estimate  was  obtained. 
As  is  shown  in  the  table,  the  harvest 
conducted  prior  to  identification  of  the 
Norwegian  Bay  population  occurred  in 
excess  of  the  sustainable  harvest  level. 
The  community  residents  of  Grise  Fiord 
have  agreed  to  the  terms  of  a  revised 


management  agreement  which  includes 
use  of  the  Flexible  Quota  Option  to 
ensure  that  future  harvests  are 
sustainable  and  all  family  groups  are 
protected.  No  females  were  taken  in  the 
1996/97  season  during  the  first  year  of 
the  Flexible  Quota  Option,  and  the 
overall  harvest  was  within  sustained 
yield. 

Lancaster  Sound  (LS) 

The  GNWT  reports  a  preliminary 
population  estimate  of  1,700  with  good 
reliability.  Based  on  the  new  population 
estimate,  a  harvest  quota  of  76.5  has 
been  calculated.  Three  communities, 
Grise  Fiord,  Resolute,  and  Arctic  Bay, 
harvest  bears  from  the  Lancaster  Sound 
area.  All  family  groups  are  protected  in 
this  population.  The  Service  pointed  out 
in  the  February  18, 1997,  final  rule  that 
the  harvest  of  polar  bears  from  the 
combined  Parry  Channel-Baffin  Bay  area 
had  exceeded  the  quota  by  more  than  70 
percent  over  the  5-  and  3-year  average 
of  harvest  results  from  1991  through 
1996.  This  apparent  lack  of  compliance 
was  of  concern  to  the  Service  and  was 
one  of  the  reasons  for  deferring  a 
decision  on  the  area,  pending  the  results 
of  ongoing  research  and  management 
activities.  The  GNWT  has  now 
recalculated  previous  harvests  in  the 
Lancaster  Sound  population  based  on 
the  separation  of  the  data  for  the  former 
Parry  Channel-Baffin  Bay  area  and  the 
new  population  estimates  for  Lancaster 
Sound  and  Baffin  Bay.  As  shown  in 
Table  1,  based  on  the  most  recent  data, 
Lancaster  Sound  did  experience  some 
overharvest  over  a  5-  and  3-year  average 
of  seasons  from  1991  through  1996. 
However,  female  bears  were  conserved 
in  that  less  than  30  percent  of  the 
harvest  was  composed  of  females.  This 
accounts  for  the  lack  of  change  in  the 
sustainable  harvest  over  the  same  time 
period.  These  data  show  that  the 
Lancaster  Sound  population  was  not 
overharvested  and  is  being  managed  on 
a  sustainable  basis. 

As  mentioned  above,  we  consider 
compliance  with  quotas  as  an  essential 
part  of  any  management  program.  The 
commimities  have  signed  a  new 
management  agreement  which  includes 
the  use  of  the  Flexible  Quota  Option  to 
help  ensure  compliance  with  quotas  and 
correct  for  overharvests  if  they  do  occur 
in  the  future. 

As  described  above,  under  the 
Flexible  Quota  Option  an  overharvest  of 
male  bears  results  in  a  quota  reduction 
only  when  the  harvest  of  female  bears 
has  met  or  exceeded  the  maximum 
allowed.  The  5-year  harvest  history  for 
the  Flexible  Quota  Option  shows  the 
Lancaster  Sound  area  had  30  credits  for 
female  bears.  In  contrast,  the  harvest 


history  shows  an  accumulated  debit  of 
38.5  male  bears  for  the  population.  It  is 
unclear  whether  the  predominance  of 
males  in  the  harvest  was  due  to  hunter 
preference  or  to  a  greater  availability  of 
male  bears  in  this  area.  This  emphasis 
on  harvesting  male  bears  from  this 
population  by  one  community  was 
relieved,  however,  to  a  limited  extent  by 
the  predominance  of  harvesting  females 
by  another  community. 

Status  for  Populations  for  which 
Scientific  and  Management  Data  are 
Not  Presently  Available  for  Making  a 
Final  Decision 

After  reviewing  the  best  available 
scientific  and  management  data  on  the 
populations  addressed  below,  the 
Service  is  not  prepared  to  make  a  final 
decision  on  whether  populations  of 
Kane  Basin,  Baffin  Bay,  or  Queen 
Elizabeth  Islands  satisfy  the  statutory 
criteria  of  section  104(c)(5)(A)  of  the 
MMPA.  As  future  scientific  and 
management  data  become  available  on 
these  populations,  we  will  evaluate 
such  data  to  determine  whether  a 
proposed  rule  should  be  published  that 
would  add  such  populations  to  the 
approved  list  in  §  18.30(i)(l). 

The  NWT  shares  the  Kane  Basin, 
Baffin  Bay,  and  Davis  Strait  populations 
with  Greenland.  Greenland  does  not 
have  an  agreement  with  NWT  or 
communities  as  to  how  they  will 
manage  their  portion  of  the  populations. 
The  management  of  polar  bears  in 
Greenland  rests  with  the  Greenland 
Home  Rule  Government.  There  is  no 
limit  on  the  number  of  polar  bears 
taken.  Although  females  with  cubs-of- 
the-year  are  protected,  older  family 
groups  are  harvested.  In  1993  Greenland 
started  to  systematically  collect  harvest 
data.  In  1994,  a  harvest  questionnaire 
was  developed  for  all  species,  including 
polar  bears.  Greenland  has  experienced 
difficulties  in  obtaining  complete  and 
accurate  harvest  records,  but  the 
collection  of  data  is  expected  to  improve 
as  the  harvest  reporting  system  becomes 
better  known  (GNWT). 

As  mentioned  above,  Greenland  and 
the  GNWT  have  conducted  cooperative 
population  inventory  studies  for  the 
past  4  years.  The  brief  summary  of  the 
January  26,  1997,  meeting  for  the  co- 
management  of  polar  bear  stocks  shared 
between  Greenland  and  Canada 
reported  that  the  status  of  polar  bears  in 
the  shared  populations  is  disturbing.  "It 
appears  that  the  Davis  Strait  and  Baffin 
Bay  populations  are  being  depleted  by 
over-harvesting.  Additionally.  Grise 
Fiord  has  identified  a  quota  for  the 
Canadian  portion  of  Kane  Basin  which, 
if  taken,  will  cause  this  population  to 
decline  as  well"  (GNWT). 
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The  Queen  Elizabeth  Islands 
population  now  contains  land  only  in 
the  far  northern  part  of  the  Canadian 
Arctic  Archipelago.  No  hunting  is 
allowed  in  thi^  area  and  the  population 
size  is  unknown.  Canada's  plans  for  this 
area  are  uncledr  at  this  time. 

Kane  Basin  (kJ^) 

Like  Norwegian  Bay  this  new 
population  wa^  identified  as  occupying 
6U1  area  formerly  considered  to  be  part 
of  the  Queen  Elizabeth  Islands 
population.  Ui^like  the  Norwegian  Bay 
population.  th9  Kane  Basin  population 
is  shared  with  Greenland.  The 
population  estimate  for  this  area  is  200. 
Management  agreements  for  the  NWT 
portion  of  Kane  Basin  and  Baffin  Bay 
populations  are  in  place  that  include 
protection  of  a|l  family  groups  and  use 
of  the  Flexible  puota  Option.  Chuing  the 
1996/97  harvest  season  more  than  50 
percent  of  the  ^uota  was  taken  as  female 
bears.  As  a  resijlt,  under  the  Flexible 
Quota  Option  ^e  quota  for  this 
population  will  be  reduced  to  one  for 
the  1997/98  harvest  season.  As  long  as 
the  1997/98  quota  of  one  bear  is  not 
exceeded  and  to  females  are  taken,  the 
overharvest  of  females  in  the  1996/97 
season  will  haie  been  compensated  for 
and  the  quota  will  return  to  five  (M. 
Taylor,  personal  communication). 

The  Kane  Baein  population  is 
currently  considered  stable  but  a  single 
NWT  community,  Grise  Fiord,  has  a 
quota  for  harvesting  from  the  Kane 
Basin  population.  If  this  occius,  the 
population  is  ejxpected  to  decline  since 
Greenland  huniters  also  harvest  from 
this  population.  Discussions  of  a  co- 
management  agreement  between  Canada 
and  Greenland  are  expected  to  be 
conducted  con  :urrently  for  the  Kane 
Basin,  Baffin  Bjy,  and  Davis  Strait 
populations. 

Baffin  Bay  (BB 

The  prelimii  ary  population  estimate 
for  this  area  is  2,200.  The  combined 
Parry  Channel-Baffin  Bay  population 
estimate  of  2.470  reporteid  in  the  final 
rule  was  derived  from  the  2,000 
estimated  for  Flarry  Channel  (now 
Lancaster  Souiid)  and  470  from 
northeastern  Biffin  Bay.  In  spring  the 
polar  bears  in  the  Baffin  Bay  area  are 
distributed  throughout  Baffin  Bay  and 
much  of  the  papulation  is  unavailable 
for  mark-recapfure,  leading  to 
imderestimates  of  the  population  size. 
For  this  reason]  the  mark-recapture  work 
of  the  most  recent  inventory  study  has 
been  conducted  in  the  fall,  open  water 
season  when  Baffin  Bay  polar  bears  are 
on  shore  in  Canada  (GNWT  1997).  Fall 
1997  is  expected  to  be  the  last  field 
season  require*  1  to  complete  the 


inventory  study.  The  harvest  data  for 
this  population  is  presented  in  Table  1 
but  should  be  considered  preliminary 
pending  harvest  information  from 
Greenland.  The  communities  of 
Broughton  Island,  Clyde  River,  and 
Pond  Inlet  that  harvest  from  this 
population  have  agreed  to  a  revised 
management  agreement  which  includes 
protection  of  all  family  groups  and  use 
of  the  Flexible  Quota  Option. 

As  explained  above  for  the  Lancaster 
Sound  population,  the  GNWT  has  re- 
examined the  population  status  of  past 
years  based  on  the  new  population 
estimate.  Overharvesting  is  a  problem 
for  this  shared  population.  Data  from 
Canadian  hunts  conducted  in  the  1996/ 
97  harvest  season  show  a  total  kill 
substantially  below  the  sustainable 
harvest  level,  and  a  harvest  sex  ratio  of 
nearly  2:1.  However,  as  previously 
described,  there  is  currently  no 
management  agreement  between  Canada 
and  Greenland  for  this  shared 
population  and  there  aie  concerns  that 
the  population  may  be  declining. 

Queen  Elizabeth  Islands  (QE) 

Recent  research  data  led  the  GNWT  to 
redefine  the  boundaries  of  this 
population.  The  area  was  divided  into 
three  populations:  Kane  Basin, 
Norwegian  Bay,  and  Queen  Elizabeth 
Islands.  The  revised  Queen  Elizabeth 
Islands  population  is  comprised  now  of 
land  only  in  the  far  northern  part  of  the 
Canadian  Arctic  Archipelago.  The 
population  size  is  unknown  but  it  is 
believed  that  there  are  few  polar  bears 
in  this  remote  area.  No  hunting  is 
allowed  in  the  area. 

Background 

On  February  2, 1998,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (63  FR  5340)  to 
announce  findings  on  the  import  of 
polar  bears  taken  in  sport  himts  in  the 
areas  formerly  known  as  Parry  Channel- 
Baffin  Bay  and  Queen  Elizabeth  Islands, 
Northwest  Territories,  Canada. 
Specifically,  we  reviewed  new 
information  and  considered  whether 
there  was  now  a  sport-himting  program 
in  place  that  was  based  on  scientifically 
sound  quotas  ensuring  the  maintenance 
of  the  affected  population  stock  at  a 
sustainable  level.  This  finding  was 
previously  deferred  in  the  Service's 
February  18, 1997,  final  rule  pending 
the  outcome  of  ongoing  management 
and  research  activities.  The  Service 
received  14  comments,  including  5  form 
letters,  comments  from  7  individuals, 
and  1  humane  organization.  Comments 
were  also  provided  by  the  MMC  as  part 
of  the  consultative  process  required  by 
the  MMPA. 


Summary  of  Comments  and 
Information  Received;  General 
Comments 

Issue  1 :  Several  respondents 
requested  that  the  Service  approve  the 
Baffin  Bay  and  Kane  Basin  populations 
now  but  postpone  the  issuance  of 
import  permits  imtil  there  is  a 
management  agreement  in  place 
between  Canada  and  Greenland  for 
these  shared  populations. 

Response:  The  Service  believes 
management  agreements  need  to  be  in 
place  before  we  approve  a  population 
since  they  are  an  essential  part  of  co- 
management  of  polar  bear  populations 
between  the  resource  users  and 
government  wildlife  managers. 
Although  Canadian  authorities  are 
pursuing  development  of  a  joint 
management  agreement  with  Greenland, 
the  content,  format,  and  parties  to  such 
an  agreement  have  yet  to  be  decided. 

Issue  2:  The  MMC  thought  the  Service 
should  indicate  how  frequently  himters 
follow  and  take  bears  across  population 
boundaries  under  the  30-km  rule  and  re- 
examine the  rationale  for  how 
population  boimdaries  have  been  set  if 
such  movements  are  not  rare. 

Response:  The  Service  does  not  agree. 
Harvest  data  and  research,  including 
marking  and  tagging  data  collected  over 
several  years,  have  shown  that  Canada's 
polar  bear  populations  are  relatively 
closed  with  a  clear  core  area  and 
minimal  overlap.  The  use  of  the  30-km 
rule  assists  Canada  in  managing  bears  in 
areas  where  the  likelihood  of  overlap  is 
greatest.  Canada  monitors  populations, 
analyzes  the  data  on  the  movement  of 
bears,  and  anticipates  boundaries  may 
change  as  new  information  on  polar 
bear  movements  becomes  available 
(USFWS  1997) . 

Issue  3:  One  commenter  stated  that 
the  MMPA  criteria  require  the  findings 
to  be  made  on  the  whole  of  Canada 
rather  than  on  a  population-by- 
population  basis  and  that  acceptance  of 
qualitative  terms  to  define  the 
population  estimates  is  unacceptable. 

Response:  These  issues  were 
discussed  at  length  in  the  Service's 
February  18,  1997,  final  rule.  We  believe 
these  issues  were  addressed  in  the 
development  of  the  regulations  and 
encourage  those  interested  in  these 
issues  to  read  the  previous  final  rule. 

Comments  on  the  Flexible  Quota  Option 

Issue  1:  The  MMC  recommended  that 
the  Service  closely  track  the 
implementation  of  the  new  Flexible 
Quota  Option  to  ensure  that  it  works  as 
expected  and  that  the  quotas  continue  to 
meet  the  statutory  requirements. 

Response:  The  Service  continues  to 
review  new  information  on  Canada's 
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polar  bear  management  program, 
including  implementation  of  the 
Flexible  Quota  Option.  We  participate 
in  the  PBTC  meetings  where  Canada 
annually  reviews  its  management 
program  for  polar  bears,  which  provides 
us  with  up-to-date  information.  The 
regulations  allow  the  ^rvice  to 
scientifically  review  the  impact  of 
permits  issued  on  polar  bear 
populations  to  ensure  there  is  no 
significant  adverse  impact  on  the 
sustainability  of  the  Canadian 
populations.  The  initial  review  is  to 
occur  by  March  20, 1999. 

Issue  2:  One  commenter  expressed 
concern  over  the  Flexible  Quota  Option, 
stating  that  it  does  not  comply  with  the 
MMPA  criteria,  is  not  precautionary, 
maximizes  opportunities  to  hunt,  and 
was  politically  rather  than  biologically 
motivated. 

Response:  In  making  its  findings 
under  the  MMPA,  the  Service 
considered  whether  Canada's  polar  bear 
management  program  will  ensure  the 
sustainability  of  the  affected  population 
stock.  The  Flexible  Quota  Option  was 
developed  in  response  to  problems 
some  communities  experienced  with  the 
previous  system.  It  allows  for  hunter 
preference  in  harvesting  for  a  particular 
sex,  and  for  mistakes  in  sex 
identification  while  still  providing 
mechanisms  for  enforcement  of  the 
quotas  and  corrections  to  the  quotas  if 
overharvests  occiu-.  The  Flexible  Quota 
Option  does  not  change  how  polar  bear 
tags  are  distributed  to  communities.  It 
does  alleviate  the  need  for  having  two 
separate  types  of  tags  (i.e.,  male  only 
and  either  sex)  that  were  used  in  the 
two-tag  system.  Hunters  must  still  have 
a  tag  for  each  bear  taken,  and  tags  are 
distributed  to  communities  based  on  the 
commimity  quota  as  previously 
described  in  the  Service's  February  18, 
1997,  final  rule  (62  FR  7302). 

Repeated  harvests  in  excess  of  the 
quota  appeared  to  be  a  problem  for 
communities  hunting  from  the 
Lancaster  Soimd  and  Baffin  Bay 
populations  under  the  previous  system. 
In  contrast,  following  its  first  year  of 
use,  not  one  population  harvested  under 
the  Flexible  Quota  Option  experienced 
an  overharvest.  Although  we 
acknowledged  two  aspects  of  the  system 
were  less  conservative  than  the  previous 
system  (see  section  D),  the  system  can 
be  viewed  as  being  more  conservative 
for  some  populations  (e.g.,  Norwegian 
Bay,  Lancaster  Sound,  Kane  Basin,  and 
Baffin  Bay).  Under  the  previous  system, 
the  sex  ratio  of  the  harvest  was  a  target 
goal  but  was  not  set  in  regulation.  This 
presented  a  problem  when  the  overall 
harvest  was  within  quota  but  the  take  of 
female  bears  exceeded  the  target  ratio. 


The  Flexible  Quota  Option  requires 
harvests  to  be  within  quota,  and 
provides  a  means  to  ensure  that  the  take 
of  female  bears  remains  within 
sustained  yield.  Communities  which 
take  too  many  females  have  to  either 
take  a  quota  reduction  for  the  following 
season  or  compensate  by  using  an 
accrued  credit  from  a  previous  years 
imderharvest  of  females.  As  a  result,  the 
ability  to  enforce  harvest  quotas  and  the 
sex  ratio  of  the  harvest,  if  needed,  has 
been  strengthened  by  the  adoption  of 
the  Flexible  Quota  Option.  We,  along 
with  other  experts,  recognize  that  this 
system  is  based  on  sound  wildlife 
management  practices. 

Issue  3:  One  commenter  claimed  that 
imder  the  Flexible  Quota  Option  males 
could  be  harvested  to  the  last  bear 
without  penalty. 

Response:  The  Service  disagrees. 
Under  the  Flexible  Quota  Option,  all 
polar  bear  harvests  and  other  hiunan- 
caused  kills  (i.e.,  accidental  deaths  as 
the  result  of  scientific  research)  must  be 
within  quota.  There  are  penalties  for 
taking  bears  m  excess  of  the  quota. 
However,  unlike  the  harvest  of  female 
bears,  hunters  are  not  penalized  for 
taking  male  bears  in  excess  of  a  2:1  sex 
ratio  provided  the  overall  harvest  is  still 
within  quota.  The  reason  for  this  is  that 
for  each  male  taken,  a  female  bear  is  not 
taken  and  thus  females  bears  are  further 
conserved.  The  belief  is  that  the  take  of 
male  bears  is  offset  by  the  conservation 
of  female  bears  who  will  in  turn 
produce  male  offspring.  In  addition, 
Canada's  management  program  for  polar 
bears  protects  all  bears  in  family  groups, 
including  males  up  to  2  years  old.  The 
program  also  includes  ways  to  monitor 
changes  in  the  population  age  and  sex 
structure  (i.e.,  sample  and  data 
collection  of  the  harvest,  scientific 
research,  and  observational  data  from 
hunters  and  residents).  Canadian 
wildlife  managers  and  resource  users 
have  procedures  to  address  population 
changes  accordingly  and  have  used 
them  to  seek  solutions  to  management 
concerns  in  the  past  (e.g.,  for  the 
Viscount  Melville  population). 

Issue  4:  One  commenter  disagreed 
with  the  Service's  statement  that  the 
Flexible  Quota  Option  had  already 
showm  itself  to  be  an  effective  option, 
and  argued  that  the  Service  could  not 
judge  whether  the  system  is  effective  for 
a  species,  such  as  polar  bear,  which  is 
long-lived  and  difficult  to  study. 

Response:  The  Service  agrees  that 
rapid  assessment  of  the  long  term 
effectiveness  of  a  quota  system  is  not 
possible  for  polar  bear.  The  Service's 
comment  was  meant  to  recognize  the 
new  Flexible  Quota  Option  as  an 
effective  alternative  to  the  previous 


system,  not  assess  the  efi^ectiveness  of 
the  system  long  term.  We  have  changed 
the  text  in  this  final  rule  to  better  reflect 
this. 

Issue  5:  The  same  commenter 
remarked  that  the  Service's  discussion 
of  J.  Ward  Testa's  report  on  the  Flexible 
Quota  Option  ignored  the  caveats  in  the 
report,  and  criticized  the  Service  for 
interpreting  Testa's  remarks  as  giving 
"blanket  approval"  to  the  Flexible 
Quota  Option  .  The  commenter  also 
recommended  that  the  Service  postpone 
approval  of  Lancaster  Sound  and  any 
population  using  the  Flexible  Quota 
Option  until  all  the  "wrinkles"  are 
worked  out. 

Response:  The  Service  believes 
Testa's  report  was  accurately 
summarized  in  the  proposed  rule,  but 
has  added  text  to  the  final  rule  to  clarify 
our  siunmary.  Although  Testa 
recognized  the  experimental  nature  of 
the  Flexible  Quota  Option,  he 
concluded  that  it  was  conceptually 
sound  emd  needed  a  chance  to  have  its 
wrinkles  worked  out.  The  Service  agrees 
with  this  assessment,  believes  that  the 
system  has  a  solid  theoretical  and 
biological  basis — while  being  flexible 
and  pragmatic — and  therefore,  approved 
populations  that  use  the  Flexible  Quota 
Option. 

Comments  Specific  to  Lancaster  Sound 
and  Norwegian  Bay 

Issue  1 :  The  MMC  noted  that  data  in 
Table  1  appears  to  indicate  that  the 
actual  harvest  levels  in  Lancaster  Sound 
and  Norwegian  Bay  may  have  exceeded 
the  sustainable  harvest  in  previous 
years.  They  believe  the  Service  should 
not  approve  these  populations 
retroactively  unless  the  Service  has 
determined  that  Canada's  management 
program  was  based  on  scientifically 
sound  quotas  ensuring  the  maintenance 
of  the  afi^ected  population  at  a 
sustainable  level  at  the  time  the  bear 
was  taken. 

Response:  As  discussed  by  the  Service 
in  the  February  18,  1997,  final  rule,  the 
MMPA  specifically  uses  the  present 
tense  in  the  findings — "Canada  has  a 
monitored  and  enforced  sport-hunting 
program  consistent  with  the  purposes  of 
the  Agreement  on  the  Conservation  of 
Polar  Bears."  There  is  no  other  reference 
in  the  MMPA  amendment  that  provides 
for  the  findings  for  trophies  taken  in  the 
past  to  be  based  on  the  program  at  the 
time  of  taking.  The  Service  has  already 
indicated  that  bears  may  be  Imported 
from  previously  deferred  populations 
once  that  population  is  approved  as 
meeting  all  of  the  MMPA  criteria  for 
import. 

issue  2:  The  MMC  recommended  that 
the  Service  explain  how  we  concluded 
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that  past  take  lev(  ds  have  been 
sustainable  and  vrhy  we  believe  it  is  not 
indicative  of  possible  management 
problems  at  least  an  past  years. 

Response:  The  Service  did  not  state, 
nor  does  it  believe,  that  harvests  in 
excess  of  the  quojas  may  not  be 
indicative  of  a  m^agement  problem.  It 
was  for  this  reasota,  in  part,  that  the 
Service  did  not  approve  the  former 
Parry  Channel  (now  Lancaster  Sound) 
and  Baffin  Bay  populations  in  the 
February  18, 199^,  rulemaking.  As 
discussed  in  the  previous  response,  the 
Service  is  making  a  finding  on  the 
current  managemfent  program  in 
accordance  with  the  MMPA 
amendment,  not  i  in  whether  the  past 
take  levels  have  leen  sustainable. 

Issue  3:  One  commenter  criticized  the 
Service  for  not  providing  convincing 
biological  inform  »tion  in  the  rule  to 
support  the  creati  on  of  the  Lancaster 
Sound  population. 

Response:  The  Service's  role  is  to 
review  Canada's  iolar  bear  management 
program  to  make  the  findings  outlined 
in  the  MMPA.  Under  Canada's  current 
management  program,  Lancaster  Sound 
and  Norwegian  Bfay  are  identified  as 
separate  polar  betr  populations.  We 
summarized  information  on  the 
methods  used  by  Canada  to  determine 
and  review  populations  in  the  February 
18,  1997,  final  rule  and  earlier  in  this 
rule,  citing  published  and  unpublished 
reports  and  pape^.  Detailed 
information,  including  the  number  of 
sex  and  age-class  of 
descriptions  of  the 
nalyze  the  data  can  be 
rences,  which  are 
Service, 
e  commenter 
ice's  proposed 
e  Lancaster  Sound  in 
ghly  suspect  because 
indicate  it  has  been 
sport-hunted  heairily,  boundary  changes 
have  eliminated  i  ny  overlap  with 
Greenland,  and  tae  dramatic  over- 
harvest  has  been  iliminated  for 
Lancaster  Sound  Dy  redrawing  the 
boundaries". 

Response:  Canada  has  recognized  the 
Lancaster  Sound  bnd  Baffin  Bay 
populations  as  se  aarate  for  many  years 
with  the  boundar  y  of  Lancaster  Sound 
far  removed  from  Greenland.  The 
Service  treated  these  populations  as  a 
single  unit  for  th«  purpose  of  the 
Service's  February  18, 1997,  final  rule 
because  the  exact  boundary  separating 
the  two  populations  had  not  been 
defined  pending  ongoing  research 
results.  The  results  of  the  research 
(GNWT  1997)  prcvided  substantial  new 
information  which  allowed  Canada  to 
delineate  the  nevf  boundary  and  the 


bears  marked,  th 
marked  bears,  an 
methods  used  to 
found  in  these  re 
available  from  thi 
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Service  to  approve  Lancaster  Sound 
population  for  the  import  of  sport- 
hunted  trophies  under  the  MMPA. 

Comments  on  the  RISKMAN  Program 

Issue  1 :  The  MMC  recommended  that 
the  Service  conduct  its  own  evaluation 
of  Canada's  new  risk  assessment 
computer  program — RISKMAN — and 
advise  the  MMC  of  the  results. 

Response:  The  RISKMAN  program  is 
one  aspect  of  the  Northwest  Territories 
Management  Program  for  polar  bears. 
Under  the  MMPA,  the  Service  is  to 
determine  whether  Canada  has  an 
overall  polar  bear  management  program 
based  on  scientifically  sound  quotas  to 
ensure  the  maintenance  of  affected 
population  stock  at  a  sustainable  level. 
We  believe  the  development  of  this 
program  demonstrates  Canada's  pursuit 
of  a  management  program  based  on  the 
best  available  scientific  data,  and  that 
Canada's  presentation  of  this  program  in 
an  international  forum  optimizes  the 
opportunity  for  critical  review  and 
input  fi-om  the  scientific  community. 
Therefore,  we  do  not  believe  that  an 
independent  evaluation  of  RISKMAN  by 
the  Service  is  warranted. 

Issue  2:  One  commenter  stated  that 
the  Service  must  re-evaluate  its  decision 
to  approve  Lancaster  Sound  since  the 
Canadian  Wildlife  Service  (CWS) 
indicated  during  a  presentation  of  the 
RISKMAN  program  that  data  must  be 
more  precise  and  more  frequently 
collected  to  maintain  high  confidence  in 
current  harvest  levels. 

Response:  The  Service  disagrees. 
RISKMAN  models  the  effects  of  harvest 
and  other  removals  on  the  subject 
population.  It  is  an  individual  based 
model  and  operates  most  effectively 
with  extensive,  detailed  population  and 
harvest  data.  RISKMAN  is  a  valuable 
tool  for  managers  to  help  monitor  the 
consequences  of  removals  upon  the 
population  and  to  refocus  management 
efforts,  if  needed.  Its  intended  use  is  to 
assist  Canada  in  improving  its 
management  programs  for  polar  bears 
and  other  bear  species.  The  conclusions 
made  by  the  CWS  based  on  RISKMAN 
do  not  indicate  that  the  current 
management  program  does  not  meet  the 
requirements  of  the  MMPA. 

Required  Determinations 

This  final  rule  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866.  A  review  under  the  Regulatory 
Flexibility  Act  of  1980,  as  amended  (5 
U.S.C.  601  et  seq.)  has  revealed  that  this 
rulemaking  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  which  include 
businesses,  organizations,  and 


governmental  jurisdictions.  The 
proposal  will  affect  a  relatively  small 
number  of  U.S.  hunters  who  have 
himted,  or  intend  to  hunt,  polar  bear  in 
Canada.  Allowing  the  import  of  legally 
taken  sport  trophies,  while  maintaining 
the  restriction  on  the  sale  of  trophies 
and  related  products,  will  provide  direct 
benefits  to  individual  sport  hunters  and 
a  probable  small  beneficial  effect  for 
U.S.  outfitters  and  transportation 
services  as  U.S.  hunters  travel  to 
Canada.  If  each  year  an  estimated  50 
U.S.  citizens  hunted  a  polar  bear  in 
Canada  at  an  approximate  cost  of 
$21,000,  then  $1,050,000  would  be 
expected  to  be  spent,  mostly  in  Canada. 
It  is  expected  that  the  majority  of 
taxidermy  services  will  be  provided  in 
Canada.  Since  the  trophies  are  for 
personal  use  and  may  not  be  sold  in  the 
United  States,  there  are  no  expected 
market,  price,  or  competitive  effects 
adverse  to  U.S.  business  interests.  The 
$1000.00  fee  collected  from  each  U.S. 
hunter  upon  issuance  of  a  trophy  import 
permit  is  used  for  the  management  of 
the  shared  U.S./Russian  Federation 
polar  bear  population  as  required  by  the 
MMPA,  and  does  not  affect  U.S. 
business  interests. 

This  final  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  and  will  not  negatively 
affect  the  economy,  consumer  costs,  or 
U.S.-based  enterprises.  The  groups  most 
affected  by  this  rule  are  a  relatively 
small  number  of  U.S.  sport  hunters  who 
choose  to  hunt  polar  bear  in  Canada, 
and  a  comparatively  small  number  of 
U.S.  outfitters,  taxidermists,  and 
personnel  who  provide  transportation 
services  for  travel  from  the  United 
States  to  Canada. 

The  Service  has  determined  and 
certified  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities. 

The  Service  has  determined  that  the 
rule  has  no  potential  takings  of  private 
property  implications  as  defined  in 
Executive  Order  12630. 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  their 
relationship  with  the  Federal 
Government  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  the  Service  has  determined  that 
the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

In  accordance  with  Executive  Order 
12988,  the  Department  has  determined 
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that  the  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  Sections  3(a)  and  3(b)(2) 
of  the  Order. 

The  Office  of  Management  and  Budget 
has  approved  the  collection  of 
information  contained  in  this  final  rule 
as  required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.),  and  has 
assigned  clearance  number  1018-0093 
which  expires  on  February  28,  2001. 
The  Service  will  collect  information 
through  the  use  of  the  Service's  form  3- 
200-45.  The  likely  respondents  will  be 
sport  himters  who  wish  to  import 
trophies  of  polar  bears  taken  while 
hunting  in  Canada.  The  Service  will  use 
the  information  to  review  permit 
applications  and  make  decisions, 
according  to  criteria  established  in 
statutes  and  regulations,  on  the  issuance 
or  denial  of  permits.  The  applicant  must 
respond  to  obtain  a  permit.  A  single 
response  is  required  to  obtain  a  benefit. 
The  Service  estimates  the  public 
reporting  burden  for  this  collection  of 
information  to  vary  from  15  minutes  to 
1.5  hours  per  response,  with  an  average 
of  30  minutes  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  number  of  likely  respondents 
is  less  than  150,  yielding  a  total  annual 
reporting  burden  of  75  hours  or  less. 

The  Service  prepared  an 
Envirorunental  Assessment  (EA)  on  the 
final  rule  published  in  the  Federal 
Register  (62  FR  7302]  on  February  18, 

1997,  in  accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
concluded  in  a  Finding  of  No 
Significant  Impact  (FONSI)  based  on  a 
review  and  evaluation  of  the 
information  contained  within  the  EA 
that  there  would  be  no  significant 
impact  on  the  human  environment  as  a 
result  of  this  regulatory  action  and  that 
the  preparation  of  an  environmental 
impact  statement  on  this  action  is  not 
required  by  Section  102(2)  of  NEPA  or 
its  implementing  regulations.  Based  on 
the  review  of  cvurent  information  and 
comments  received  on  the  February  2, 

1998,  proposed  rule,  the  Service  has 
determined  that  this  EA  is  still  current. 
The  FONSI  has  been  revised  to  reflect 
the  regulatory  actions  taken  by  the 
Service  to  approve  the  Lancaster  Soimd 
and  Norwegian  Bay  polar  bear 
populations  for  issuance  of  permits  to 
import  personal  sport-hunted  polar  bear 
trophies.  The  issuance  of  individual 
marine  mammal  permits  is  categorically 
excluded  under  516  DM§,  Appendix  1. 

The  Service  has  evaluated  possible 
effects  on  Federally  recognized  Tribes 


and  determined  that  there  will  be  no 
adverse  effects  to  any  Tritie. 
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List  of  Sublects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  mammals.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  Part  18  of  chapter  I  of  Title  50 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  18— MARINE  MAMMALS 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseq. 

2.  Amend  §  18.30  by  revising 
paragraph  (i)(l)  introductory  text  to  read 
as  follows: 


§  1 8. 30    Polar  Bear  sport-tKinted  trophy 
import  permits. 

•        •        •        *        • 

(i)  Findings.  *  •  • 

(1)  We  have  determined  that  the 
Northwest  Territories,  Canada,  has  a 
monitored  and  enforced  sport-hunting 
program  that  meets  issuance  criteria  of 
paragraphs  (d)  (4)  and  (5)  of  this  section 
for  the  following  populations:  Southern 
Beaufort  Sea,  Northern  Beaufort  Sea, 
Viscount  Melville  Sound  (subject  to  the 
lifting  of  the  moratorium  in  this 
population),  Western  Hudson  Bay, 
M'Clintock  Channel,  Lancaster  Sound, 
and  Norwegian  Bay,  and  that: 
***** 

Dated:  December  16, 1998. 

Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  99-473  Filed  1-8-99:  8:45  am) 

MLUNG  CODE  4310-«6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
p.D.  122898F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Community 
Development  Quota  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Approval  of  amendments  to  the 
1998  through  2000  Multispecies 
Community  Development  Plans. 

SUMMARY:  NMFS  announces  the 
approval  of  recommendations  made  by 
the  State  of  Alaska  (State)  for  the 
amendments  to  the  1998  through  2000 
Multispecies  Community  Development 
Plans  (CDPs)  under  the  Western  Alaska 
Community  Development  Quota  (CDQ) 
Program.  This  action  is  necessary  to 
announce  NMFS's  decision  to  approve 
the  State's  recommendation  and  is 
intended  to  further  the  goals  and 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

DATES:  Approval  of  the  amendments  to 
the  CDPs  and  the  1999  CDQ  and 
prohibited  species  quota  (PSQ) 
allocations  are  effective  January  11, 
1999. 

ADDRESSES:  Copies  of  the  findings  made 
by  NMFS  in  approving  the  State's 
recommendations  m^iy  be  obtained  from 
the  Alaska  Region,  National  Marine 
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Fisheries  Service,  P.O.  Box  21668. 
Juneau.  AK  998t)2,  Attn:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb.  907-t586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  current  pollock  CDPs  and  pollock 
CDQ  allocation$  expire  on  E>ecember  31, 
1998.  Under  the  regulations 
implementing  the  multispecies  (MS) 
CDQ  Program  (60  FR  8356.  February  19, 
1998  and  63  FR  30381,  June  4,  1998), 
pollock  will  be  combined  vsrith  the  other 
groundfish  species  and  managed  under 
the  MS  CDQ  regulations  through  the  MS 
CDPs.  NfMFS  initially  approved  the 
1998  through  2000  MS  CDPs  on  March 
25,  1998.  for  Pacjific  halibut,  fixed  gear 
sablefish,  and  cibb.  Amendments  to  the 
1998  through  2000  MS  CDPs,  which 
NfMFS  approvet^  on  September  16. 1998. 
added  allocations  for  all  groimdfish 
species  except  pollock  and  fixed  gear 
sablefish  and  for  the  prohibited  species 
quotas.  At  that  time.  1998  through  2000 
allocation  recontmendations  were 
approved  for  all  groimdfish  and 
prohibited  species,  except  arrowtooth 
flounder,  squid,  "other  species," 
Chinook  salmon  PSQ  and  non-chinook 
salmon  PSQ  which  were  approved  for 

1998  only.  The  State  recommended  that 

1999  and  2000  allocation 
recommendatioos  for  these  five  CDQ 
and  PSQ  categones  be  made  at  the  same 
time  the  allocation  recommendations 
were  made  for  pollock  CDQ  so  that 
bycatch  needs  associated  with  the 
pollock  CDQ  and  fixed  gear  sablefish 
CDQ,  both  of  which  are  being  integrated 
into  the  MS  CDQ  Program  in  1999, 
could  be  addres^d. 

EUgible  western  Alaska  communities 
submitted  six  applications  for 
amendments  to  ^le  MS  CDPs  for  pollock 
and  the  related  bycatch  species  to  the 


State  under  50  CFR  679.30.  The  State 
conducted  a  public  hearing  on 
September  15, 1998,  and  consulted  the 
North  Pacific  Fishery  Management 
Coimcil  (Council)  concerning  the 
proposed  amendments  to  the  MS  CDPs 
during  the  Coimcil's  October  1998 
meeting.  The  Council  concurred  in  the 
State's  recommendations  to  NMFS.  The 
State  conducted  a  second  public  hearing 
on  November  16,  1998,  to  discuss 
possible  changes  to  its  allocation 
recommendations  as  a  result  of  the 
State's  determination  that  one  of  the 
CDQ  groups  had  not  submitted  a 
complete  application. 

NMFS  received  the  State's 
recommended  allocations  of  pollock 
CDQ  and  related  bycatch  species  on 
November  19. 1998.  These 
recommendations  are  for  1999 
allocations  only  so  that  the  State  can 
assess  the  impact  of  the  American 
Fisheries  Act  on  the  pollock  CDQ 
fisheries  prior  to  making  pollock  CDQ 
allocation  recommendations  for  2000.  In 
reviewing  the  proposed  amendments  to 
the  MS  CDPs,  the  State  determined  that 
one  of  the  CDQ  groups  had  not  included 
one  of  its  CDQ  investments  as  a  CDQ 
project.  Therefore,  the  State  determined 
that  only  five  of  the  six  proposed  CDP 
amendments  were  complete.  However, 
the  State  is  recommending  that  all  of  the 
proposed  amendments  to  the  MS  CDPs, 
and  the  associated  CDQ  and  PSQ 
allocation  percentages  for  1999,  be 
approved.  It  acknowledges  that  current 
disagreements  about  the  definition  of  a 
CDQ  project  remain  unresolved.  The 
State  intends  to  conduct  a 
comprehensive  review  of  the  CDQ 
Program  to  address  this  issue.  Upon 
completion  of  this  review,  the  State  will 
make  recommendations  for  regulatory 
amendments,  if  necessary. 


In  approving  the  State's 
recommendations  for  the  1999 
percentage  allocations  of  pollock  CDQ 
and  other  related  bycatch  species  CDQ 
and  PSQ,  NMFS  recognizes  that  further 
clarification  of  the  definition  of  a  CDQ 
project  is  needed.  NMFS  further 
recognizes  that  all  of  the  CDPs  must  be 
reviewed  to  ensure  that  this  definition 
is  consistently  applied.  This  type  of 
review  cannot  be  conducted  in  time  for 
NMFS  to  make  determinations  and  for 
the  CDQ  groups  to  revise  and  re-submit 
current  CDPs  prior  to  the  start  of  the 
1999  pollock  CDQ  fisheries  next  month. 
Therefore,  NMFS  agrees  to  accept  the 
State's  recommendations  that  the 
amendments  to  the  1998  through  2000 
MS  CDPs  be  approved  to  add  the 
percentage  allocations  of  pollock  and 
other  associated  bycatch  species  for 
1999. 

Prior  to  review  of  the  next  CDQ  or 
PSQ  allocation  recommendations  for 
2000.  NMFS  wrill  review  all  current 
CDPs  to  determine  whether  CDQ 
investments  are  properly  categorized  as 
CDQ  projects.  The  CDQ  groups  will  be 
requested  to  amend  their  CDPs  if 
necessary.  In  addition,  NMFS  will 
consult  with  the  Coimcil  and  the  State 
to  determine  whether  proposed 
regulatory  amendments  are  necessary  to 
clarify  the  definition  of  a  CDQ  project. 

NMFS  is  approving  the  State's 
recommended  percentage  allocation  for 
squid  in  1999.  Although  squid  likely 
vdll  be  removed  from  the  CDQ  Program 
in  1999  under  an  emergency  rule 
implementing  the  American  Fisheries 
Act,  approval  of  this  percentage 
allocation  is  necessary  so  that  it  will  be 
in  place  if  the  emergency  rule  expires. 

The  allocations  to  each  CDQ  group  are 
presented  in  the  table  below.  NMFS's 
findings  regarding  this  decision  are  also 
available  (see  ADDRESSES). 


Selected  Multispecies  Groundfish  and  Prohibited  Species  Community  Development  Quota  Allocations  for 

1999 


Species  or  Species  Group 


Polock 

Arrowtoolh  Flounder  

Squid 

Other  Species  

Chinook  Salnion  PSQ 

Non-Chinook  Salmon  PSQ 


APICDA 
(percent) 


16 
18 
16 
19 
16 
16 


BBEDC 
(percent) 


APICDA  =  Aleutian  Pribilof  Island  Comnxjnity  Development  Association 

BBEDC  =  Bristol  Bay  Economic  Devek>pment  Corporation 

CBSFA  =  Central  Bering  Sea  Fishermen's  Association 

CVRF  =  Coastal  Villages  Region  Fund 

NSEDC  =  Norton  Sound  Economk:  Devetopment  Corporation 

YDFDA  3  Yukon  Delta  Fisheries  Devek)prr)ent  Association 

PSQ  '  prohibited  species  quota 


21 
21 
21 
22 

21 

21 


CBSFA 
(percent) 


CVRF 
(percent) 


22 

16 
22 
14 
22 
22 


NSEDC 
(percent) 


22 

16 
22 
15 
22 
22 


YDFDA 
(percent) 


14 
20 
14 
21 
14 
14 


Dated:  January  5, 1999. 

Guy  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 

(PR  Doc.  99-532  Filed  1-8-99;  8:45  am] 
BILUNO  COOE  3810-22-P 
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TNs  section  of  fie  FEDERAL  REGISTER 
contains  notice*  to  the  public  of  the  proposed 
fy^Bpr^^  of  mias  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 

NUCLEAR  RIQULATORY 
COMMISSION 

lOCFRPartTO 

Public  Meeting  on  Part  70  Rulemaking 
Activities 

AOENCY:  Nucfear  Regiilatory 

Con  mission  (NRC). 

action:  Proposed  rule;  meeting. 

* 

summary:  NRC  will  host  a  public 
meeting  in  Rockville,  Maryland,  on 
Janixary  13-l4. 1999,  to  discuss  the  NRC 
staff's  proposed  revisions  related  to 
nuclear  criticality  safety  as  presented  in 
SECY-98-18$,  "Proposed  Rulemaking — 
Revised  Reqiiirements  for  the  Domestic 
Licensing  of  Special  Nuclear  Material," 
dated  July  30,  1998. 

The  purpose  of  this  meeting  is  to 
disc  jss  the  iiidustry's  concerns  wath  the 
nuclear  critiqality  safety  requirements 
contained  in  SECY-98-185  and  the 
guidance  in  the  associated  draft  SRP, 
and  the  industry's  proposed  changes. 
DATES:  The  meeting  is  scheduled  for 
January  13-14, 1999,  from  9:00  am  to 
4:00  pm,  in  One  White  Flint  North, 
room  6Br-ll.  [The  meeting  is  open  to  the 
public.  Anyohe  with  administrative 
questions  coaceming  this  meeting 
should  contapt  Ann  Limdy  at  (301)  415- 
7218. 

ADDRESSES:  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville. 
Maryland.  Vjsitor  parking  aroimd  the 
NRC  buildini  is  limited;  however,  the 
meeting  site  Is  located  adjacent  to  the 
White  Flint  Metro  Station  on  the  Metro 
Red  Line. 

FOR  FURTHEr'iNFORMATION  CONTACT: 
Andrew  Persinko,  Office  of  Nuclear 
Material  Saf^y  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
415-6522,  e-|nail:  axpl@nrc.gov. 
SUPPLEMENTARY  INFORMATKM:  At  a 
public  meeting  held  on  December  3—4, 
1998,  to  discuss  SECY-098-185,  "10 
CFR  Part  70  Revised  Requirements  for 
the  E)omestiq  Licensing  of  Special 
Nuclear  Material,"  the  Nuclear  Energy 


Institute  (NEI)  expressed  concerns 
related  both  to  the  nuclear  criticality 
safety  requirements  contained  in  the 
draft  rule  and  to  the  implementation 
guidance  contained  in  the  associated 
draft  standard  review  plan  (SRP).  Given 
the  technical  nature  and  extent  of  NEI's 
criticality  comments,  NRC  concluded 
that  the  comments  could  be  more 
thoroughly  addressed  at  a  separate 
meeting  in  January,  which  focused 
solely  on  nuclear  criticality  safety  as  it 
relates  to  the  draft  rule  and  SRP.  By 
letter  dated  December  17,  1998.  NEI 
provided  preliminary  comments  on  the 
NRC  staff's  draft  nuclear  criticality 
safety  regulations  and  SRP  chapter 
attached  to  SECY-098-185.  These 
written  comments  will  be  discussed  at 
the  meeting. 

This  document  and  other  background 
information  can  be  foimd  at  NRC's  Part 
70  website:  http://techconf.Unl.gov/cgi- 
bin/library?source=  *&-Iibrary=dom  lie 
lib&file=*  or  alternatively  through 
NRC's  home  page  (http://www.nrc.gov] 
under  rulemaking.  On  the  NRC  home 
page,  scroll  down  to  and  click  on 
Rulemaking  near  the  bottom  of  the 
screen.  The  Technical  Conference 
Forum  home  page  can  then  be  accessed 
by  clicking  on  Technical  Conferences. 
Again  click  on  Technical  Conferences. 
Scroll  down  to  and  click  on  Revised 
Requirements  for  the  Domestic 
Licensing  of  Special  Nuclear  Material 
(Part  70).  To  view  the  library  of  on-line 
documents,  click  on  dom  lie  Library  and 
then  cUck  on  NRC  TECH  CONF  Text 
and  Other  Documents.  Documents  may 
also  be  viewed  at  the  NRC's  Public 
Docimient  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555; 
telephone  202-634-3273;  fax  202-634- 
3343. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Deputy  Director.  Division  of  Fuel  Cycle  Safety 
and  Safeguards. 
[FR  Doc.  99-506  Filed  1-8-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
pm  3150-AQ  17 

Ust  of  Approved  Spent  Fuel  Storage 
Casks:  Addition 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  add  the  Holtec 
International  Hi-Star  100  cask  system 
(Hi-Star)  to  the  List  of  Approved  Spent 
Fuel  Storage  Casks.  This  amendment 
will  allow  the  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
the  Hi-Star  cask  system  under  a  general 
license. 

DATES:  The  comment  period  expires 
March  29, 1999.  Conunents  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Rockville,  MD,  between  7:45  am  and 
4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  through  the  NRC's  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  by  the  NRC,  may  be  examined 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  These  docimients  also 
may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  website  established  by  NRC 
for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Turel,  telephone  (301)  415-6234,  e-mail, 
spt@nrc.gov  or  Philip  Brochman, 
telephone  (301)  415-8592,  e-mail, 
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pgb@nrc.gov  of  the  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended, 
(NWPA)  directs  that,  "(t)he  Secretary  (of 
the  Department  of  Energy  (DOE))  shall 
establish  a  demonstration  program,  in 
cooperation  with  the  private  sector,  for 
the  dry  storage  of  spent  nuclear  fuel  at 
civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  (Nuclear 
Regulatory)  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Conunission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[tlhe 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  section  218(a)  for 
use  at  the  site  of  any  civiUan  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  Ucense,  publishing  a  final  rule 
on  July  18, 1990  in  10  CFR  part  72 
entitled  "General  License  for  Storage  of 
Spent  Fuel  at  Power  Reactor  Sites"  (55 
PR  29181,  1990).  This  rule  also 
established  a  new  Subpart  L  within  10 
CFR  part  72  entitled  "Approval  of  Spent 
Fuel  Storage  Casks,"  containing 
procedures  and  criteria  for  obtaining 
NRC  approval  of  dry  storage  casks 
designs.  Dry  storage  cask  systems  are 
massive  devices  designed  to  provide 
shielding  from  direct  exposure  to 
radiation,  to  confine  the  spent  fuel  in  a 
safe  storage  condition,  and  to  prevent 
releases  of  radioactive  material  to  the 
environment.  They  are  designed  to 
perform  these  tasks  by  relying  on 
passive  heat  removal  and  confinement 
systems  without  moving  parts  and  with 
minimal  reliance  on  hiunan 
intervention  to  safely  fulfill  their 
function  for  the  term  of  storage.  The 
1990  rulemaking  listed  four  casks  in  10 
CFR  72.214  subpart  K  as  approved  by 
the  NRC  for  storage  of  spent  fuel  at 
power  reactor  sites  under  general 
license  by  persons  authorized  to  possess 
or  operate  nuclear  power  reactors. 

Discussion 

This  proposed  rulemaking  would  add 
the  Holtec  International  HI-STAR  100 
cask  system  to  the  list  of  NRC  approved 
casks  for  spent  fuel  storage  in  10  CFR 
72.214.  Following  the  procedures 


specified  in  10  CFR  72.230  of  subpart  L. 
Holtec  International  submitted  an 
application  for  NRC  approval,  together 
with  its  Safety  Analysis  Report  (SAR): 
"HI-STAR  100  Cask  System  Topical 
Safety  Analysis  Report  (TSAR).  Revision 
8"  dated  June  18.  1998.  The  NRC 
evaluated  the  Holtec  International 
submittal  and  issued  a  preliminary 
Safety  Evaluation  Report  (SER)  on  the 
Holtec  International  SAR  and  a 
proposed  certificate  of  compliance 
(CoC)  for  the  Holtec  International  HI- 
STAR  100  cask  system. 

The  NRC  is  proposing  to  approve  the 
Holtec  International  HI-STAR  100  cask 
system  for  storage  of  spent  fuel  under 
the  conditions  specified  in  the  proposed 
CoC.  While  the  HI-STAR  100  cask 
system  is  designed  to  be  used  as  a  dual 
piupose  storage  and  transportation  cask, 
the  use  or  certification  of  the  HI-STAR 
100  under  10  CFR  part  71  for  off-site 
transport  of  spent  hiel  is  not  a  subject 
of  this  rulemaking.  Certification  for 
transportation  could  occur  only  after  the 
completion  of  a  separate  staff  review  of 
the  HI-STAR  100  Safety  Analysis  report 
for  transportation.  Thus,  issues 
pertaining  to  the  transportation 
configuration  of  the  HI-STAR  100  cask 
system  are  not  within  the  scope  of  this 
rulemaking. 

The  HI-STAR  100  cask  system,  when 
used  in  accordance  with  the  conditions 
specified  in  the  CoC  and  NRC 
regulations,  will  meet  the  requirements 
of  10  CFR  part  72;  thus,  adequate 
protection  of  public  health  and  safety 
would  be  ensured.  This  cask  is  being 
proposed  for  Usting  imder  10  CFR 
72.214,  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  allow  holders  of 
power  reactor  operating  licensees  to 
store  spent  fuel  in  this  cask  under  a 
general  license.  The  CoC  would 
terminate  20  years  after  the  effective 
date  of  the  final  rule  listing  this  cask  in 
10  CFR  72.214,  unless  the  cask's  CoC  is 
renewed.  The  certificate  contains 
conditions  for  use  similar  to  those  for 
other  NRC  approved  casks,  however,  the 
CoC  for  each  cask  system  may  differ  in 
some  specifics — such  as.  certificate 
number,  operating  procedures,  training 
exercises,  spent  fuel  specification.  The 
proposed  CoC  for  the  Holtec 
International  HI-STAR  100  cask  system 
and  the  underlying  preliminary  SER, 
dated  December  15. 1998,  are  available 
for  inspection  and  comment  at  the  NRC 
Public  Dociunent  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  proposed  CoC  may 
be  obtained  from  Stan  Turel,  Office  of 
Nuclear  Materials  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 


telephone  (301)  415-6234,  email 
spt@nrc.gov. 

Futiu%  Rulemaking  Procedures 

The  Holtec  International  HI-STAR  100 
cask  system  would  become  the  eighth 
cask  system  added  to  10  CFR  72.214  list 
through  the  process  of  notice-and- 
comment  rulemaking.  Because  the  NRC 
believes  the  additions  and  revisions  to 
the  list  of  approved  spent  fuel  storage 
casks  are  noncontroversial  and  routine, 
NRC  is  considering  publishing  future 
additions  and  revisions  as  direct  final 
rules.  Direct  final  rulemaking  is  a 
technique  for  expediting  the  issuance  of 
noncontroversial  rules.  If  the  NRC 
implements  this  procedure  in  future 
rulemakings  adding  cask  systems  to  the 
10  CFR  72.214  list,  the  NRC  would 
publish  the  proposed  addition  or 
revision  to  the  Ust  as  both  a  proposed 
and  a  final  rule  in  the  Federal  Register 
simultaneously.  A  direct  final  rule  will 
normally  become  effective  75  days  afler 
publication  in  the  Federal  Register. 
However,  if  the  NRC  receives  significant 
adverse  comments  on  the  direct  final 
rule  within  30  days  after  publication  in 
the  Federal  Register,  the  NRC  will 
publish  a  document  that  withdraws  the 
direct  final  rule.  If  the  direct  final  rule 
is  withdrawn,  the  NRC  will  address  the 
comments  received  as  comments  on  the 
proposed  rule  and  will  subsequently 
issue  a  final  rule.  Absent  significant 
modifications  to  the  proposed  revisions 
requiring  republication,  the  NRC  will 
not  initiate  a  second  comment  period  in 
the  event  the  direct  final  rule  is 
withdrawn.  The  NRC  is  requesting 
comments  on  the  use  of  direct  final 
rules  for  futiu*  additions  and  revisions 
to  the  list  of  approved  spent  fuel  storage 
casks. 

Errata  to  the  Proposed  Certificate  of 
Compliance  (CoC)  Preliminary  SER 

During  NRC  management  review  of 
the  proposed  CoC  (docketed  September 
30.  1998.  and  placed  in  the  NRC  PDR) 
a  question  was  identified  on  the  6.000 
psi  limit  in  Technical  Specification 
4.4.6. d,  "Soil  effective  modulus  of 
elasticity."  The  question  related  to 
whether  the  6,000  psi  limit  was  too 
narrow  and  whether  this  limit  would 
unnecessarily  restrict  which  reactor 
sites  could  use  the  HI-STAR  100  cask. 
NRC  staff  evaluated  this  issue  and 
requested  the  applicant  provide 
additional  information.  The  applicant 
subsequently  submitted  additional 
information  and  supporting  analysis 
and  requested  that  the  soil  effective 
modulus  of  elasticity  limit  be  raised  to 
28,000  psi.  NRC  staff  verifnd  that  if  a 
28,000  psi  limit  was  used,  ^he  maximum 
cask  deceleration  occurring  in  the  cask 
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tip-over,  side  drop,  and  bottom-end 
vertical-drop  accident  analyses  would 
remain  bouitded  by  the  existing  SER 
analyses. 

Finding  of  No  Significant 
Environmeiital  Impact:  Availability 

Under  tha  National  Environmental 
Policy  Act  qf  1969.  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51.  the  hIRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  th4  quality  of  the  human 
environment  and.  therefore,  an 
environmendal  impact  statement  is  not 
required.  The  rule  is  mainly 
administrative  in  nature.  It  would  not 
change  safety  requirements  and  would 
not  have  significant  environmental 
impacts.  TTbpproposed  rule  would  add 
a  cask  knoWn  as  Sie  Holtec  International 
HI-STAR  100  cask  system  to  the  list  of 
approved  spent  fuel  storage  casks  that 
power  reactor  licensees  can  use  to  store 
spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  by  the 
NRC.  The  environmental  assessment 
and  finding  [of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lowel  Level).  Washington.  DC. 
Single  copi#s  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Stan  Turel 
Office  of  Niiclear  Material  Safety  and 
Safeguards.Tu.S.  Nuclear  Regulatory 
Commissio<i.  Washington.  DC  20555, 
Telephone  (301)  415-6234.  email 
spt@liirc.go>^. 

Paperwork  .Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  antended  information 
collection  requirement  subject  to  the 
Paperwork  Eduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  carrently  valid  0MB  control 
number.  th^NRC  may  not  conduct  or 
sponsor,  aqd  a  person  is  not  required  to 
respond  to.;  the  information  collection. 

Regulatory  Analjrsis 

On  July  18. 1990  (55  FR  29181).  the 
NRC  issued  an  amendment  to  10  CFR 
part  72.  The  amendment  provided  for 
the  storage  of  spent  nuclear  fuel  under 
a  general  license  in  casks  certified  by 
the  NRC.  Any  nuclear  power  reactor 
licensee  cati  use  NRC-certified  casks  to 
store  spent  nuclear  fuel  if  they  notify 
the  NRC  ini  advance,  spent  fuel  is  stored 


under  the  conditions  specified  in  the 
cask's  CoC.  and  the  conditions  of  the 
general  license  are  met.  In  that  rule,  four 
spent  fuel  storage  casks  were  approved 
for  use  at  reactor  sites  and  were  listed 
in  10  CFR  72.214.  That  rule  envisioned 
that  storage  casks  certified  in  the  future 
could  be  added  to  the  listing  in  10  CFR 
72.214  through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  were  provided  in  10  CFR 
part  72,  subpart  L.  Subsequently,  two 
additional  casks  were  added  to  the 
listing  in  10  CFR  72.214  in  1993  and 
one  in  1994. 

The  alternative  to  this  proposed 
action  is  to  withhold  certification  of  this 
new  design  and  issue  a  site-specific 
license  to  each  utility  that  proposed  to 
use  the  casks.  However,  this  alternative 
would  cost  the  NRC  more  time  and 
money  for  each  site-specific  review.  In 
addition,  withholding  certification 
would  ignore  the  procedvues  and 
criteria  currently  in  place  for  the 
addition  of  new  cask  designs.  Further,  it 
is  in  conflict  with  the  Nuclear  Waste 
PoUcy  Act  (NWPA)  direction  to  the  NRC 
to  approve  technologies  for  the  use  of 
spent  fuel  storage  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
extent  practicable,  the  need  for 
additional  site  reviews.  Also,  this 
alternative  is  anticompetitive  in  that  it 
would  exclude  new  vendors  without 
cause  and  would  arbitrarily  limit  the 
choice  of  cask  designs  available  to 
power  reactor  licensees. 

Approval  of  the  proposed  rule  would 
eliminate  the  above  problems.  Further, 
the  rule,  if  adopted,  would  have  no 
adverse  effect  on  public  health  and 
safety. 

The  benefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  that  can  be 
used  under  a  general  license.  However, 
the  newer  cask  design  may  have  a 
market  advantage  over  the  existing 
designs  because  power  reactor  licensees 
may  prefer  to  use  the  newer  casks  with 
improved  features.  The  new  cask 
vendors  with  casks  to  be  listed  in  10 
CFR  72.214  benefit  by  having  to  obtain 
NRC  certificates  only  once  for  a  design 
that  can  then  be  used  by  more  than  one 
power  reactor  licensee.  Vendors  with 
cask  designs  already  listed  may  be 
adversely  impacted  because  power 
reactor  licensees  may  choose  a  newly 
listed  design  over  an  existing  one. 
However,  the  NRC  is  required  by  its 
regulations  and  the  NWPA  direction  to 
certify  and  list  approved  casks. 

The  NRC  also  oenefits  because  it  will 
need  to  certify  a  cask  design  only  once 
for  use  by  multiple  licensees.  Casks 


approved  through  rulemaking  are  to  be 
suitable  for  use  under  a  range  of 
environmental  conditions  sufficiently 
broad  to  encompass  multiple  nuclear 
power  plant  sites  in  the  United  States 
without  the  need  for  further  site-specific 
approval  by  NRC.  This  proposed 
rulemaking  has  no  significant 
identifiable  impact  or  benefit  on  other 
Government  agencies.  Based  on  the 
above  discussion  of  the  benefits  and 
impacts  of  the  alternatives,  the  NRC 
concludes  that  the  requirements  of  the 
proposed  rule  are  commensurate  with 
the  NRC's  responsibilities  for  public 
health  and  safety  and  the  common 
defense  and  security.  No  other  available 
alternative  is  believed  to  be  as 
satisfactory,  and  thus,  this  action  is 
reconunended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  of  1980,  (5  U.S.C. 
605(b)),  the  NRC  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants,  independent  spent  fuel 
storage  facilities,  and  cask  vendors.  The 
companies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  proposed 
rule,  and  thus,  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
this  amendment  does  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  the  backfit  rule. 

List  of  Subjects  In  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  materials. 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements,  Seouity  measures.  Spent 
fiiel. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

The  authority  citation  for  part  72 
continues  to  read  as  foUows: 

Authority:  Sees.  51,  53.  57, 62,  63,  65,  69, 
81. 161, 182, 183, 184, 186. 187. 189,  68  Stat. 
929.  930,  932,  933,  934,  935,  948,  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077.  2092. 
2093,  2095,  2099,  2111,  2201.  2232.  2233. 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10, 92  Stat.  2951  as  amended  by  Pub.  L. 
lOd — 48b,  sec.  7902, 10b  Stat.  31b3  (42 
U.S.C  5851);  sec.  102.  Pub.  L.  91-190.  83 
Stat.  853  (42  U.S.C  4332);  sees.  131. 132. 
133, 135, 137, 141,  Pub.  L.  97-425,  96  Stat. 
2229,  2230,  2232,  2241,  sec.  148,  Pub.  L. 
100-203, 101  Stat.  1330-235  (42  U.S.C 
10151,  10152. 10153, 10155, 10157, 10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C 
10162(b),  10168(c),(d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C 
2239);  sec.  134,  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C  10165(g)). 
Subf>art )  also  issued  under  sees.  2(2).  2(15). 
2(19).  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C  10198). 

In  §  72.214.  Certificate  of  Compliance 
(CoC)  1008  is  added  to  read  as  follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

»        *        •        *        • 

Certificate  Number:  1008 

SAR  Submitted  by:  Holtec  International 

SAR  Title:  Hl-STAR  100  Cask  System 

Topical  Safety  Analysis  Report  (TSAR), 

Revision  8 
Docket  Number;  72-1008 
Certification  Expiration  Date:  (20  years  after 

final  rule  effective  date) 
Model  Numbers:  HI-STAR  100 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Conunission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  99-505  Filed  1-8-99;  8:45  am) 
BILUNQ  CODE  7S90-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-e4~403] 

RIN  1904-AA67 

Energy  Conservation  Program  for 
Consunter  Products:  Clothes  Washer 
Energy  Conservation  Standards 

AQEMCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Energy. 

ACTION:  Notice  of  extension  of  comment 
period. 

summary:  On  November  19,  1998  (63  FR 
64344),  the  Department  of  Energy 
published  a  Supplemental  Advance 
Notice  of  Proposed  Rulemaking  to  revise 
energy  conservation  standards  for 
clothes  washers  under  the  Energy  Policy 
and  Conservation  Act.  The  notice 
announced  that  February  2. 1999.  would 
be  the  closing  date  for  receiving  public 
comments.  At  the  December  15. 1998, 
workshop  on  clothes  washers,  Amana 
requested  that  the  comment  period  be 
extended  for  two  months,  to  allow 
additional  time  for  imderstanding  the 
financial  model  and  to  give  better 
responses  to  concerns  raised  in  the 
notice.  The  Department  is  committed  to 
issuing  the  final  rule  on  schedule.  In 
light  of  the  fact  that  much  of  the 
information  discussed  in  the  notice  was 
presented  at  the  March  11, 1998, 
Clothes  Washer  Workshop,  the 
Department  agrees  to  a  more  limited 
extension  of  the  comment  period. 
DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 
ADDRESSES:  Written  comments  are 
welcome.  Please  submit  10  copies  (no 
faxes)  to:  Brenda  Edwards-Jones,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Energy  Conservation  Program  for 
Consumer  Products:  Clotlies  Washers, 
Docket  No.  EE-RM-94-^03,  RIN  1904- 
AA67, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Berringer,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-43, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
0371.  E-mail:  Bryan 
Berringer@EE.DOE.GOV  or  Eugene 
Margolis,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  GC- 
72, 1000  Independence  Avenue.  SW. 
Washington.  DC  20585,  (202)  586-9507, 
E-mail:  Eugene.Margolis@HQ.DOE.GOV. 


Issued  in  Washington,  DC,  on  January  5, 
1999. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  99-540  Filed  1-8-99;  8:45  am] 

BILUNO  COOe  MSO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-d1S-AD] 

RIN2120-AA64 

Aimvorthlness  Directives;  Boeing 
Model  737-100,  -200.  -300,  -400.  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appHcable  to  all  Boeing 
Model  737-100.  -200,  -300,  -400,  and 
-500  series  airplanes,  that  currently 
requires  removal  of  the  fuel  boost  pump 
wiring  in  the  conduits  of  the  wing  and 
center  fuel  tanks;  an  inspection  to  detect 
damage  of  the  wiring,  and  corrective 
action,  if  necessary;  and  eventual 
installation  of  Teflon  sleeving  over  the 
electrical  cable.  This  action  would 
expand  the  insi}ection  requirement  to 
include  additional  airplanes,  add 
repetitive  inspections  for  all  airplanes, 
and  reidentify  the  requirement  to  install 
Teflon  sleeving  as  a  nonterminating 
action.  This  proposal  is  prompted  by  the 
FAA's  determination  that  Model  737- 
100  through  -500  series  airplanes  that 
are  not  affected  by  the  current  AD  must 
also  be  protected  against  excessive  wire 
chafing  of  the  fuel  boost  pump  wiring 
and  that  all  affected  airplanes  must  be 
repetitively  inspected.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  chafing 
and  prevent  electrical  arcing  between 
the  fuel  boost  pump  wiring  and  the 
surrounding  conduit,  which  could 
result  in  arc-through  of  the  conduit,  and 
consequent  fire  or  explosion  of  the  fuel 
tank. 

DATES:  Comments  must  be  received  by 
February  25,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  AKM-114, 
Attention:  Rules  Docket  T'o.  98-NM- 
318-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
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Comments  ma  >  be  inspected  at  this 
location  betwe  en  9:00  a.m.  and  3:00 
p.m..  Monday  |through  Friday,  except 
Federal  holidajys. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson,  Aefospace  Engineer, 
Propulsion  Br$nch,  ANM-140S,  FAA, 
Transport  Airilane  Directorate.  Seattle 
Aircraft  Certiflcation  Office.  1601  Lind 
Avenue,  SW..  penton,  Washington 
98055-4056;  telephone  (425)  227-2684; 
fax  (425)  227-1181. 

SUPPt^MENTAFiY  INFORMATION: 

Conunents  Ini^ted 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  yiews,  or  argimients  as 
they  may  desiie.  Communications  shall 
identify  the  Riles  Docket  Number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  os  before  the  closing  date 
for  comments]  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  tnay  be  changed  in  light 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wilj  be  available,  both  before 
and  after  the  ^losing  date  for  comments, 
in  the  Rules  Elocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this  ~ 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentei^  wishing  the  FAA  to 
acknowledge  teceipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  9  self-addressed,  stamped 
postcard  on  Which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  98-NM-318-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  thje  conunenter. 

Availability  QfNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  sufaknitUng  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-318-AD.  1601  Lind  Avenue. 
SW.,  Renton.  IWashington  98055-4056. 


Discussion 

On  September  23, 1998,  the  FAA 
issued  AD  98-19-09,  amendment  39- 
10751  (63  FR  52152,  September  30. 
1998).  applicable  to  all  Boeing  Model 
737-100.  -200.  -300.  -400,  and  -500 
series  airplanes,  to  require  removal  of 
the  fuel  boost  pump  wiring  in  the 
conduits  of  the  wing  and  center  fuel 
tanks;  an  inspection  to  detect  damage  of 
the  wiring,  and  corrective  action,  if 
necessary;  and  eventual  installation  of 
Teflon  sleeving  over  the  electrical  cable. 
The  actions  of  that  AD  were  required  for 
airplanes  that  had  accumulated  20,000 
or  more  total  flight  hours.  That  AD  was 
prompted  by  reports  of  severe  wear  of 
the  fuel  boost  pump  wiring  due  to 
chafing  between  the  wiring  and  the 
surrounding  conduit  inside  the  fuel 
tank;  pin-hole-sized  holes  in  the  conduit 
that  appear  to  be  the  result  of  arc- 
through  of  the  conduit;  and  exposure  of 
the  main  tank  boost  piunp  wire 
conductor  inside  a  conduit  and  signs  of 
arcing  to  the  wall  of  the  conduit.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  chafing  and  electrical 
arcing  between  the  fuel  boost  piunp 
wiring  and  the  surrounding  conduit, 
which,  if  not  corrected,  could  result  in 
arc-through  of  the  conduit,  and 
consequent  fire  or  explosion  of  the  fuel 
tank. 

Actions  Siace  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  98-19-09,  the 
FAA  indicated  it  was  considering 
further  rulemaking  action  to  require 
inspection  of  Model  737  series  airplanes 
that  have  acciunulated  less  than  20,000 
total  flight  hours.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  fi-om  that 
determination.  The  FAA  has  determined 
that  it  is  necessary  to  expand  the 
inspection  requirement  to  ensure  that 
excessive  wire  chafing  does  not  occxu 
on  those  airplanes. 

The  FAA  has  examined  wire  bimdles 
that  were  removed  and  inspected  for 
chafing  in  accordance  with  telegraphic 
AD's  T98-10-51  (issued  on  May  7. 
1998)  and  T98-11-51  (issued  on  May 
10, 1998)  and  AD  98-11-52  (63  FR 
34271,  June  24, 1998).  Based  on  the 
findings,  the  FAA  tabulated  levels  of 
wire  chafing  as  a  function  of  airplane 
flight  hours.  Based  on  the  tabulated 
data,  the  FAA  has  determined  that  it  is 
necessary  to  define  long-term  repetitive 
inspection  intervals  to  address  the 
identified  unsafe  condition  for  the 
entire  fleet  of  737-100  through  -500 
series  airplanes.  In  consideration  of 
these  data  and  the  additional  layer  of 
Teflon  sleeving  installed  for  further 


protection  of  the  wire  bimdles,  the  FAA 
proposes  a  repetitive  inspection  interval 
of  30,000  flight  hours. 

In  light  of  the  new  proposed  repetitive 
inspections,  the  installation  of  Teflon 
sleeving  required  by  AD  98-19-09, 
which  terminates  the  requirements  of 
that  AD,  would  not  terminate  the 
requirements  of  this  proposed  AD. 

Explanation  of  Relevant  Service 
Infonnatioii 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-28A1120. 

Revision  2.  dated  November  26, 1998. 
The  procedures  described  in  Revision  2 
of  this  service  bulletin  are  essentially 
identical  to  those  described  in  Boeing 
Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28, 1998  (which 
was  referenced  as  an  appropriate  soiuce 
of  service  information  in  AD  98-19-09). 
Revision  2  removes  certain  airplanes 
from  the  efi^ectivity  listing  and  specifies 
different  parts  to  be  provided  in  the 
parts  kit  by  the  manufactiuer. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-19-09  to  continue  to 
require  removal  of  the  fuel  boost  pump 
wiring  in  the  conduits  of  the  wing  and 
center  fuel  tanks;  an  inspection  to  detect 
damage  of  the  wiring,  and  corrective 
action,  if  necessary;  and  eventual 
installation  of  Teflon  sleeving  over  the 
electrical  cable.  This  action  would 
additionally  require  that  the  inspection 
be  conducted  at  repetitive  intervals  and 
that  the  inspection  be  accomplished  on 
airplanes  that  have  accumulated  less 
than  20.000  total  flight  hours.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  below.  The 
proposed  AD  also  would  require  that 
operators  report  results  of  the  initial 
inspection  to  the  FAA. 

Difference  Between  the  Proposed  AD 
and  the  Service  Bulletin 

Operators  should  note  that,  while 
Boeing  Service  Bulletin  737-28A1120, 
Revision  2,  limits  its  effectivity  to 
airplanes  having  line  niunbers  1  through 
3072  inclusive,  this  proposed  AD  would 
be  applicable  to  all  Model  737-100 
through  -500  series  airplanes. 
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Cost  Impact 

There  are  approximately  2,866 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,131  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  currently 
required  by  AD  98-19-09,  and  retained 
in  this  AD,  takes  approximately  30  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
This  new  AD  action  would  require 
repetitive  performance  of  that 
inspection.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,035,800, 
or  $1,800  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figiire  discussed 
above  is  based  on  assvunptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciirrent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futvu«  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  reg\ilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  E)ocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES  ^ 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amwidad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10751  (63  FR 
52152,  September  30, 1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  98-NM-3ia-AD.  Supersedes 
AD  98-19-09,  Amendment  39-10751. 
Applicability:  All  Model  737-100,  -200. 
-300,  -400,  and  -500  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (n)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafing  and  prevent 
electrical  arcing  between  the  fuel  boost  pump 
wiring  and  the  surrounding  conduit,  which 
could  result  in  arc-tlirough  of  the  conduit, 
and  consequent  fire  or  explosion  of  the  fuel 
tank,  accomplish  the  following: 

Inspectioiis  Required  by  AD  eft-ll-S2 

(a)  For  all  airplanes  that  have  accumulated 
50,000  or  more  total  flight  hours  as  of  June 
29, 1998  (the  effective  date  of  AD  98-11-52, 
amendment  39-10611):  Prior  to  further  flight, 
remove  the  fuel  boost  pump  wiring  from  the 
in-tank  conduit  for  the  af^  boost  pumps  in 
main  tanks  numbers  1  and  2,  and  perform  a 
detailed  visual  inspection  to  detect  damage 
of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120.  dated  April  24. 1998, 
as  revised  by  Notices  of  Status  Change  NSC 

01,  dated  May  7. 1998.  NSC  02.  dated  May 
8, 1998,  and  NSC  03.  datedMay  9, 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120. 
Revision  1,  dated  May  28, 1998;  or  Boeing 
Service  Bulletin  737-28A1120.  Revision  2, 
dated  November  26, 1998. 

(b)  For  all  airplanes  that  have  accumulated 
less  than  50,000  total  flight  hours  as  of 
receipt  of  telegraphic  AD  798-11-51:  Prior  to 
the  accumulation  of  40,000  total  flight  hours, 
or  within  14  days  after  June  29, 1998, 
whichever  occurs  later,  remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  1  and 

2,  and  perform  a  detailed  visual  inspection 
to  detect  damage  of  the  wiring,  in  accordance 
with  the  procedures  specified  in  Boeing  Alert 


Service  Bulletin  737-28A1120,  dated  April 
24, 1998,  as  revised  by  Notices  of  Status 
Change  NSC  01.  dated  May  7, 1998,  NSC  02. 
dated  May  8, 1998,  and  NSC  03,  dated  May 
9, 1998;  Revision  1,  dated  May  28, 1998;  or 
Revision  2,  dated  November  26, 1998. 

(c)  For  all  airplanes:  Remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
center  tank  left  and  right  boost  pumps,  and 
perform  a  detailed  visual  inspection  to  detect 
damage  of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24,  1998, 
as  revised  by  Notices  of  Status  Change  NSC 

01,  dated  May  7,  1998.  NSC  02.  dated  May 
8,  1998,  and  NSC  03,  dated  May  9,  1998; 
Revision  1,  dated  May  28, 1998;  or  Revision 

2,  dated  November  26. 1998.  Accomplish  the 
inspection  at  the  earliest  of  the  times 
specified  in  paragraphs  (c)(1),  (cM2).  and 
(c)(3). 

(1)  For  Model  737-300.  -400,  and  -500 
series  airplanes:  Inspect  prior  to  the 
accumulation  of  40,000  toul  flight  hours,  or 
within  14  days  after  June  29,  1998, 
whichever  occurs  later. 

(2)  For  Model  737-100  and  -200  series 
airplanes:  Inspect  prior  to  the  accumulation 
of  40,000  total  flight  hours,  or  within  10  days 
after  June  29,  1998.  whichever  occurs  later. 

(3)  For  all  airplanes:  Inspect  prior  to  the 
accumulation  of  50,000  total  flight  hours,  or 
within  5  days  after  June  29, 1998,  whichever 
occurs  later. 

(d)  For  all  airplanes:  Prior  to  the 
accumulation  of  30,000  total  flight  hours  or 
within  45  days  after  June  29, 1998, 
whichever  occurs  later,  remove  the  fuel  boost 
pump  wiring  fitjm  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  l  and 
2,  and  the  center  tank  left  and  right  boost 
pumps,  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring,  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24, 1998,  as  revised  by  Notices 
of  SUtus  Change  NSC  01,  dated  May  7, 1998. 
NSC  02,  dated  May  8,  1998,  and  NSC  03, 
dated  May  9.  1998;  Revision  1,  dated  May  28, 
1998;  or  Revision  2,  dated  November  26, 
1998. 

Inspection  Required  by  AD  M-19-Oe 

(e)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  hours  and  less 
than  30,000  total  flight  hours  as  of  October 
15, 1998  (the  effective  date  of  AD  98-19-09, 
amendment  39-10751):  Within  60  days  after 
October  15.  1998,  remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  1  and 
2,  and  the  center  tank  left  and  right  boost 
pumps,  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring;  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24,  1998,  as  revised  by  Notices 

of  Status  Change  NSC  01.  dated  May  7, 1998, 
NSC  02,  dated  May  8,  1998,  and  NSC  03, 
dated  May  9, 1998;  Revision  1.  dated  May  28, 
1998;  or  Revision  2,  dated  November  26, 
1998. 

New  Inspection  Requirements 

(f)  For  airplanes  that  have  accumulated  less 
than  20,000  total  flight  hours  as  of  October 
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15. 1998:  Remove  the  fuel  boost  pump  wiring 
from  the  in-tank  conduit  for  the  aft  boost 
pumps  in  main  t^ks  numbers  1  and  2,  and 
the  center  tank  l^ft  and  right  boost  pumps, 
and  perform  a  detailed  visual  inspection  to 
detect  damage  of  the  wiring:  at  the  earlier  of 
the  times  specified  in  paragraphs  {f)(l)  and 
(f)(2)  of  this  AD;  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28>!kll20,  dated  April  24, 1998. 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7,|1998,  NSC  02.  dated  May 
8. 1998.  and  NSC  03.  dated  May  9. 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28, 1998;  or  Boeing 
Service  Bulletin  737-28A1120,  Revision  2, 
dated  November  26, 1998. 

(1)  Prior  to  that  accumulation  of  20,000 
total  flight  hoursi  or  nvithin  60  days  after  the 
elective  date  of  this  AD,  whichever  occurs 
later.  | 

(2)  Within  24  ^onths  after  the  effective 
date  of  this  AD.  ' 

(g)  For  all  airplanes:  Repeat  the  inspection 
required  by  paragraph  (d),  (e),  or  (f)  of  this 
AD,  as  applicabl^.  at  intervals  not  to  exceed 
30,000  flight  hoi4rs  after  initial 
accomplishment]  of  the  applicable  inspection. 

Correcthrs  Actions 

(h)  If  red,  yellow,  blue,  or  green  v»rire 
insulation  cannot  be  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  aciomplish  paragraph  (h)(1), 
(h)(2).  or  (h)(3)  ajf  this  AD  in  accordance  with 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120.  dated  April  24. 1998, 
as  revised  by  Notices  of  Status  Change  NSC 

01,  dated  May  7. 1998,  NSC  02,  dated  May 
8. 1998.  and  NSC  03,  dated  May  9, 1998; 
Revision  1,  date^  May  28, 1998;  or  Revision 

2,  dated  November  26. 1998. 

(1)  Install  Teflon  sleeving  over  the 
electrical  cable,  ^d  reinstall  the  cable.  Or 

(2)  Reinstall  the  electrical  cable  without 
Teflon  sleeving  over  the  cable.  Within  500 
flight  hours  aftet  accomplishment  of  the 
reinstallation,  refpeat  the  inspection 
described  in  paragraph  (d),  (e),  or  (f)  of  this 
AD,  as  applicabl|B,  and  install  Teflon  sleeving 
over  the  cable.  Or 

(3)  Replace  th^  electrical  cable  with  new 
cable  without  T#flon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  specified  in 
paragraph  (d),  [eO,  or  (f)  of  this  AD,  as 
applicable,  and  Install  Teflon  sleeving  over 
the  cable.  | 

(i)  If  red,  yell<^.  blue,  or  green  wire 
insulation  can  b^  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
inspection  required  by  this  AD,  but  no 
evidence  of  electrical  arcing  is  found:  Prior 
to  further  flight, jaccomplish  either  paragraph 
(i)(l)  or  (i)(2)  of  this  AD  in  accordance  with 
the  procedures  Specified  in  Boeing  Alert 
Service  Bulletin]  737-28A1120,  dated  April 
24. 1998.  as  revised  by  Notices  of  Status 
Change  NSC  01,  dated  May  7. 1998.  NSC  02. 
dated  May  8.  1998,  and  NSC  03,  dated  May 
9, 1998;  Boeing  Alert  Service  Bulletin  737- 
28A1120,  Revision  1,  dated  May  28, 1998;  or 
Boeing  Service  bulletin  737-28A1120, 
Revision  2.  dat«l  November  26. 1998. 


(1)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(2)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repwat  the  inspection  described 
in  paragraph  (d),  (e),  or  (f)  of  this  AD,  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(j)  If  any  evidence  of  electrical  arcing  but 
no  evidence  of  fuel  leakage  is  found  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (j)(l) 
and  (j)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Aleri  Service 
Bulletin  737-28A1120,  dated  April  24. 1998. 
as  revised  by  Notices  of  Status  Change  NSC 
01.  dated  May  7, 1998.  NSC  02.  dated  May 
8. 1998,  and  NSC  03,  dated  May  9, 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28. 1998;  or  Boeing 
Service  Bulletin  737-28A1120.  Revision  2, 
dated  November  26, 1998. 

(1)  Verify  the  integrity  of  the  conduit  in 
accordance  with  the  instructions  contained 
in  NSC  03.  Revision  1,  or  Revision  2  of  the 
alert  service  bulletin.  And 

(2)  Accomplish  either  paragraph  (j)(2)(i)  or 
(j)(2)(ii)  of  this  AD  in  accordance  with  the 
alert  service  bulletin. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d).  (e),  or  (f)  of  this  AD,  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(k)  If  any  evidence  of  fuel  is  found  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (k)(l) 
and  (k)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01.  dated  May  7. 1998.  NSC  02.  dated  May 
8. 1998.  and  NSC  03,  dated  May  9. 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120. 
Revision  1,  dated  May  28, 1998;  or  Boeing 
Service  Bulletin  737-28A1120.  Revision  2, 
dated  November  26. 1998. 

(1)  Replace  the  conduit  section  where 
electrical  arcing  was  found.  And 

(2)  Accomplish  either  paragraph  (k)(2)(i)  or 
(k){2)(ii)ofthisAD. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d),  (e),  or  (f)  of  this  AD,  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(1)  For  Groups  1  and  2  airplanes,  as 
identified  in  Boeing  Alert  Service  Bulletin 
737-28A1120.  dated  April  24. 1998: 
Concurrent  with  the  first  accomplishment  of 
corrective  action  in  accordance  with 
paragraph  (h),  (i),  (j),  or  (k)  of  this  AD.  as 


applicable,  replace  the  case  ground  wire  with 
a  new  wire  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1120.  dated  April 
24. 1998.  as  revised  by  Notices  of  Status 
Change  NSC  01.  dated  May  7, 1998,  NSC  02. 
dated  May  8. 1998.  and  NSC  03,  dated  May 
9, 1998;  Boeing  Alert  Service  Bulletin  737- 
28A1120,  Revision  1,  dated  May  28, 1998;  or 
Boeing  Service  Bulletin  737-28A1120, 
Revision  2,  dated  November  26, 1998. 

(m)  If  any  damage  specified  in  paragraph 
(h),  (i).  or  (j)  of  this  AD  is  found  during  the 
initial  inspection  required  by  paragraph  (a), 
(b).  (c),  (d).  (e),  or  (f)  of  this  AD,  as 
applicable:  Within  10  days  after 
accomplishing  that  initial  inspection, 
accomplish  paragraphs  (m)(l)  and  (m)(2)  of 
this  AD.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.Q 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  Submit  any  damaged  electrical  cables 
and  conduits  to  Boeing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1120. 
dated  April  24, 1998,  as  revised  by  Notices 
of  Status  Change  NSC  01,  dated  May  7, 1998, 
NSC  02,  dated  May  8, 1998,  and  NSC  03. 
dated  May  9, 1998;  Boeing  Alert  Service 
Bulletin  737-28A1120,  Revision  1,  dated 
May  28, 1998;  or  Boeing  Service  Bulletin 
737-28A1120,  Revision  2,  dated  November 
26, 1998.  Include  the  serial  number  of  the 
airplane,  the  number  of  total  flight  hours  and 
flight  cycles  accumulated  on  the  airplane, 
and  the  location  of  the  electrical  cable  on  the 
airplane. 

(2)  For  airplanes  that  are  inspected  after 
June  29, 1998,  submit  the  serial  number  of 
the  airplane,  the  number  of  total  flight  hours 
and  flight  cycles  accumulated  on  the 
airplane,  and  the  location  of  the  electrical 
cable  on  the  airplane  to  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington  98055- 
4056;  fox  (425)  227-1181. 

(n)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(n)(2]  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-11-52  and  AD  98-19-09,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on 
December  31, 1998. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-482  Filed  1-8-99;  8:45  am] 
BlUmO  CODE  4«1»-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  98-NII«-11-AD] 

RiN  2120-AA64 

Ainworthiness  Directives;  Boeing 
Modei  737  Series  Airpianes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
inspections  of  certain  bonded  skin  panel 
assemblies  to  detect  delamination  of  the 
skin  doublers  (tear  straps)  from  the  skin 
panels;  and  follow-on  corrective  actions, 
if  necessary.  This  proposal  is  prompted 
by  reports  indicating  that  certain  skin 
doublers  were  delaminated  from  their 
skin  panels  due  to  improper  processing 
of  certain  skin  panels.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  such 
delamination,  which  could  result  in 
fatigue  cracks  in  the  skin  doublers  and 
skin  panels,  and  consequent  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  25, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
11-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 


Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  as{}ects  of 
the  proposed  rule.  All  comments 
submitted  wiW  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-ll-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  skin  doublers  (tear 
straps)  were  found  delaminated  from 
their  skin  panels  on  certain  Boeing 
Model  737  series  airplanes.  These 
airplanes  had  accumulated  as  few  as 
10,200  total  flight  cycles.  The  subject 
skin  doublers  and  skin  panels  are 
installed  above  stringer  S-26  from  body 
station  (BS)  259  to  BS  1016  on  both 
sides  of  the  airplane.  The  cause  of  such 
delamination  in  all  incidents  has  been 
attributed  to  improper  processing 
during  the  phosphoric  anodize 
application  of  the  skin  panels.  This 


condition,  if  not  detected  and  corrected, 
could  result  in  fatigue  cracks  in  the  skin 
doublei-s  and  skin  panels,  and 
consequent  rapid  decompression  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-53-1179, 
dated  June  22.  1995.  as  revised  by    • 
Notice  of  Status  Change  (NSC)  737-53- 
1179  NSC  1.  dated  August  17, 1995, 
which  describes  procedures  for 
performing  a  one-time  internal 
inspection  (terminating  insp>ection)  of 
the  bonded  skin  panel  assembfies  to 
detect  delamination  of  the  skin  doublers 
from  the  skin  panels;  and  follow-on 
corrective  actions,  if  necessary. 

The  above  inspection  includes  an 
internal  close  visual  inspection  (Figiue 
3  of  the  service  bulletin),  an  internal 
close  visual  inspection  while  trying  to 
separate  the  skin  doublers  from  the  skin 
panels  (Figvu«  3  of  the  service  bulletin), 
and  an  ultrasonic  inspection  (Figure  4  of 
the  service  buUetin).  The  service 
bulletin  recommends  that  operators 
perform  these  inspections  on  bonded 
skin  panel  assemblies,  which  are 
composed  of  skin  doublers  (tear  straps) 
that  are  bonded  to  skin  panels  located 
above  stringer  S-26  from  BS  259  to  BS 
1016  on  both  sides  of  the  airplane.  In 
lieu  of  accomplishing  the  internal  close 
visual  insi}ections  of  bonded  skin  panel 
assemblies  (Figure  3  of  the  service 
bulletin),  the  service  bulletin  describes 
procedures  for  performing  an  internal  or 
external  ultrasonic  inspection  to  detect 
delamination. 

The  follow-on  corrective  actions 
include  internal  close  visual,  low 
fi«quency  eddy  ciurent,  and  high 
frequency  eddy  current  inspections;  and 
repair,  if  necessary.  The  service  bulletin 
recommends  that  operators  perform 
such  inspections  to  detect  corrosion  and 
cracks  that  may  have  resulted  from  any 
skin  doubler  delaminating  from  its  skin 
panel. 

The  service  bulletin  also  describes 
procedures  for  performing  repetitive 
external  visual  inspections  (interim 
inspection)  to  detect  cracks  in  skin 
panels;  and  repair,  if  necessary.  This 
service  bulletin  recommends  that 
operators  perform  the  external  visual 
inspections  until  accomplishment  of  the 
one-time  internal  inspection  described 
previously. 

Boeing  has  also  issued  NSC  737-53- 
1179  NSC  1,  dated  August  17, 1995. 
This  NSC  contains  no  new  technical 
information  but  corrects  two 
typographical  errors  and  adds  a  general 
note. 
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Accomplishment  of  the  actions 
specified  in  the  service  bulletin  and  the 
NSC  are  intanded  to  adequately  address 
the  identified  unsafe  condition. 

Explanationi  of  Requirements  of 
Proposed  Rtle 

Since  an  i^nsafe  condition  has  been 
identified  thiat  is  likely  to  exist  or 
develop  on  6ther  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin  and  the 
NSC  describ|Bd  previously,  except  as 
discussed  b^low. 

Differences  Between  Proposed  Rule  and 
Service  BuUetin 

Operators' should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  a  one-time  internal 
inspection  (terminating  inspection),  as 
described  previously,  prior  to  the 
accumulaticin  of  40,000  total  flight 
cycles  or  within  20,000  flight  cycles 
after  the  release  of  the  service  bulletin, 
whichever  qccurs  later,  the  FAA  has 
determined  that  such  a  compliance  time 
would  not  address  the  identified  unsafe 
condition  in  a  timely  manner.  As 
described  previously,  operators  have 
found  doublers  deUuninated  from  skin 
panels  on  certain  Boeing  Model  737 
series  airplanes  that  had  acciunulated  as 
few  as  10,200  total  flight  cycles.  The 
FAA  has  determined  that  to  have  a  high 
probability  ^f  detecting  cracking  before 
it  reaches  a  critical  length,  the 
inspections  described  previously  must 
be  accomplished  prior  to  the 
accumulation  of  20,000  total  flight 
cycles.  In  developing  an  appropriate 
compliance  time  for  this  proposed  AD, 
the  FAA  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  tl|e  time  necessary  to  perform 
the  one-tim^  inspection  (136  work 
hours).  In  lifeht  of  all  of  these  factors,  the 
FAA  finds  ttat  a  proposed  compliance 
time  of  20,CJ00  total  flight  cycles,  or 
4,500  flight  cycles  or  18  months  after 
the  efi^edive  date  of  this  AD,  whichever 
occurs  later;  for  initiating  the  proposed 
actions  to  be  warranted.  The  FAA  has 
determined  that  the  proposed 
compliance  time  represents  an 
appropriate  interval  of  time  allowable 
for  affected  {airplanes  to  continue  to 
operate  wittout  compromising  safety. 

For  those  operators  that  elect  to 
perform  repetitive  external  visual 
inspections  (i.e.,  the  interim  inspection), 
the  service  bulletin  recommends 
accomplishing  the  one-time  inspections 
within  20.000  flight  cycles  (after  the 
release  of  the  service  bulletin).  For  the 


same  reasons  stated  above,  the  FAA  has 
determined  that  such  a  compliance  time 
would  not  address  the  identified  unsafe 
condition  in  a  timely  manner. 
Therefore,  the  FAA  finds  that  a 
proposed  compliance  time  of  15,000 
flight  cycles  or  60  months  after  the 
effective  date  of  this  proposed  AD, 
whichever  occurs  first,  for  initiating  the 
proposed  actions  (i.e.,  the  one-time 
(terminating)  inspection]  to  be 
warranted.  The  FAA  has  determined 
that  the  proposed  compliance  time 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Operatora  also  should  note  that  the 
service  bulletin  does  not  specify  that  the 
one-time  inspection  be  accomplished 
after  airplanes  accumulate  4,500  flight 
cycles  on  certain  bonded  skin  ptmel 
assemblies.  Service  history  indicates 
that  the  bonded  skin  panel  assemblies 
on  the  affected  airplanes  need  to  be 
subjected  to  a  minimal  amount  of 
loading  and  environment  before 
disbonding  becomes  detectable.  For  this 
reason,  the  FAA  finds  a  4,500  flight 
cycle  interval  to  be  an  appropriate 
interval  of  time  for  ensuring  that  the 
operators  are  able  to  detect 
delamination  of  the  skin  doublers  from 
the  skin  panels.  Therefore,  the  proposed 
AD  requires  that  the  one-time 
inspection  be  performed  after  the 
affected  airplanes  accumulate  4,500 
total  flight  cycles  or  after  the  affected 
airplanes  accimiulate  4,500  flight  cycles 
after  the  date  of  installation  of  any  new 
or  serviceable  bonded  skin  panel 
assembly. 

Although  the  effectivity  listing  of  the 
service  bulletin  includes  airplanes 
having  line  numbera  611  through  2725 
inclusive,  the  applicability  of  this 
proposed  AD  includes  airplanes  having 
line  numbers  1  through  3072  inclusive. 
The  service  bulletin  does  not  specify 
that  operators  perform  an  inspection  of 
any  new  or  serviceable  bonded  skin 
panel  assembly  that  was  installed  prior 
to  October  1, 1997.  on  any  airplane 
having  line  numbers  1  through  3072 
inclusive.  The  FAA  has  determined  that 
the  identified  unsafe  condition  could 
exist  or  develop  on  those  airplanes 
having  such  replacement  bonded  skin 
panel  assemblies.  In  light  of  this,  the 
FAA  finds  that  it  is  necessary  that  the 
applicability  of  this  proposed  AD 
include  Boeing  Model  737  series 
airplanes  on  which  the  bonded  skin 
panel  assemblies  were  replaced  with 
any  new  or  serviceable  bonded  skin 
panel  assemblies  prior  to  October  1, 
1997.  Therefore,  the  applicability  of  this 
proposed  AD  includes  line  niunbers  1 
through  3072  inclusive. 


Operators  should  note  that,  although, 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authcnized 
by  the  Manager.  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

Additionally,  the  service  bulletin 
specifies  that  certain  actions  may  be 
accomplished  in  accordance  with  "an 
equivalent"  procedure.  However,  this 
proposed  AD  requires  that  those  actions 
be  accomplished  in  accordance  with  the 
procedures  specified  in  Part  6,  Subject 
51-00-00,  Figure  4.  of  the  737 
Nondestructive  Test  Manual.  An 
"equivalent"  procedure  may  be  used 
only  if  approved  as  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  paragraph  (j)  of 
the  proposed  AD. 

Cost  Impact 

There  are  approximately  2,083 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
863  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  136  work 
hours  per  airplane  to  accomplish  the 
proposed  terminating  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu^s,  the  cost  impact 
of  the  terminating  inspection  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $7,042,080,  or  $8,160 
per  airplane. 

It  would  take  approximately  32  work 
hours  per  airplane  to  accomplish  the 
proposed  interim  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  interim  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,656,960,  or  $1,920  per  airplane, 
per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-ll-AD. 

Applicability:  Model  737-100,  -200, 
-200C,  -300,  -400,  and  -500  series  airplanes, 
line  numbers  1  through  3072  inclusive, 
certified  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Note  2:  Where  there  are  differences 
between  this  AD  and  the  referenced  service 
bulletin,  the  AD  prevails. 

Comp/j'ance;  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  delamination  of  the 
skin  doublers  (tear  straps)  from  the  skin 
panels,  which  could  result  in  fatigue  cracks 
in  the  skin  doublers  and  the  skin  panels,  and 
consequent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

(a)  For  airplanes  having  line  numbers  611 
through  2725  inclusive,  on  which  any 
bonded  skin  panel  assembly  has  not  been 
replaced  with  any  new  or  serviceable  bonded 
skin  panel  assembly:  Accomplish  the  actions 
required  either  by  paragraph  (a)(1)  of  this  AD, 
or  by  both  paragraphs  (a)(2)  and  (a)(3)  of  this 
AD,  in  accordance  with  Boeing  Service 
Bulletin  737-53-1179,  dated  )une  22, 1995, 
as  revised  by  Notice  of  Status  Change  737- 
53-1179  NSC  1,  dated  August  17. 1995. 

Note  3:  For  the  purposes  of  this  AD, 
bonded  skin  panel  assemblies  consist  of  skin 
doublers  (tear  straps)  that  are  bonded  to  skin 
panels  located  above  stringer  S-26  from  body 
station  (BS)  259  to  BS  1016  on  both  sides  of 
the  airplane. 

Note  4:  If  the  skin  panel  is  solid  with  no 
doublers  (tear  straps)  bonded  to  it,  the 
inspections  required  by  this  AD  are  not 
necessary  for  that  skin  panel. 

(1)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  but  after  the  accumulation 
of  4,500  total  flight  cycles;  or  within  18 
months  or  4,500  flight  cycles  after  the 
effective  date  of  this  AD;  whichever  occurs 
latest;  perform  a  one-time  internal  inspection 
(terminating  inspection)  of  the  bonded  skin 
panel  assemblies  to  detect  delamination  of 
the  skin  doublers  from  the  skin  panels,  in 
accordance  with  Figures  3  and  4  of  the 
service  bulletin.  In  lieu  of  accomplishing  the 
inspections  specified  in  Figure  3  of  the 
service  bulletin,  operators  can  perform  an 
internal  or  external  ultrasonic  inspection  in 
accordance  with  Note  1.  of  paragraph  A.  of 
the  "Terminating  Inspection"  Section  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note  5:  For  the  purposes  of  this  AD,  the 
one-time  internal  inspection  includes  an 
internal  close  visual  inspection  (Figure  3),  an 
internal  close  visual  inspection  while  trying 
to  separate  the  skin  doublers  fixsm  the  skin 
panels  (Figure  3),  and  an  ultrasonic 
inspection  (Figure  4). 

(2)  Within  4,500  flight  cycles  or  18  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  external  visual 
inspection  of  the  bonded  skin  panel 
assemblies  to  detect  cracks  in  the  skin 
panels,  in  accordance  with  paragraph  A.  of 
the  "Interim  Inspection"  Section  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  external  visual 
insp>ection  thereafter  at  intervals  not  to 
exceed  4,500  flight  cycles,  until 
accomplishment  of  the  requirements 
specified  in  paragraph  (a)(3)  of  this  AD. 

(3)  Within  15,000  flight  cycles  or  60 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the  one- 
time internal  inspection  required  by 
paragraph  (a)(1)  of  this  AD.  Accomplishment 


of  this  action  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)(2)  of  this  AD. 

(b)  For  airplanes  having  line  numbers  611 
through  2725  inclusive,  on  which  any 
bonded  skin  panel  assembly  was  replaced 
with  any  new  or  serviceable  bonded  skin 
panel  assembly  prior  to  October  1, 1997: 
Accomplish  the  actions  required  by  both 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  or  by 
both  paragraphs  (b)(3)  and  (b)(4)  of  this  AD, 
in  accordance  with  Boeing  Service  Bulletin 
737-53-1179,  dated  June  22,  1995.  as  revised 
by  Notice  of  Status  Change  737-53-1179 
NSC  1,  dated  August  17, 1995. 

(1)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  but  after  the  accumulation 
of  4,500  total  flight  cycles;  or  within  4,500 
flight  cycles  or  18  months  after  the  effective 
date  of  this  AD;  whichever  occurs  latest: 
perform  a  one-time  internal  insj>ection 
(terminating  inspection)  of  the  bonded  skin 
panel  assemblies  that  have  not  been  replaced 
to  detect  delamination  of  the  skin  doublers 
from  the  skin  panels,  in  accordance  with 
Figures  3  and  4  of  the  service  bulletin.  In  lieu 
of  accomplishing  the  inspections  specified  in 
Figure  3  of  the  service  bulletin,  operators  can 
perform  an  internal  or  external  ultrasonic 
inspection  in  accordance  with  Note  1.  of 
paragraph  A.  of  the  "Terminating  Inspection" 
Section  of  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(2)  Prior  to  the  accumulation  of  20,000 
flight  cycles  after  the  date  of  replacement  of 
the  skin  pwnel  assembly,  but  not  prior  to  the 
accumulation  of  4,500  flight  cycles  after  the 
date  of  such  replacement;  or  within  4,500 
flight  cycles  or  18  months  after  the  effective 
date  of  this  AD;  whichever  occurs  latest; 
perform  a  one-time  internal  inspection 
(terminating  inspection)  of  the  bonded  skin 
panel  assemblies  that  have  been  replaced  to 
detect  delamination  of  the  skin  doublers  from 
the  skin  panels,  in  accordance  with  Figures 

3  and  4  of  the  service  bulletin.  In  lieu  of 
accomplishing  the  inspections  identified  in 
Figure  3  of  the  service  bulletin,  operators  can 
perform  an  internal  or  external  ultrasonic 
inspection  in  accordance  with  Note  1.  of 
paragraph  A.  of  the  "Terminating  Inspection" 
Section  of  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(3)  Within  4,500  flight  cycles  or  18  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  an  external  visual 
inspection  of  the  skin  panel  assemblies  that 
have  and  have  not  been  replaced  to  detect 
cracks  in  the  skin  panels,  in  accordance  with 
paragraph  A.  of  the  "Interim  Inspection" 
Section  of  the  Accomplishment  Instructions 
of  the  service  bulletin.  Repeat  the  external 
visual  inspection  thereafter  at  intervals  not  to 
exceed  4,500  flight  cycles,  until 
accomplishment  of  the  requirements 
specified  in  paragraph  (b)(4)  of  this  AD. 

(4)  Within  15,000  flight  cycles  or  60 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the  one- 
time internal  insp>ection  required  by  both 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Accomplishment  of  this  action  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (b)(3)  of 
this  AD. 

(c)  For  airplanes  having  line  numbers  611 
through  2725  inclusive,  on  which  any 
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bonded  skin  paae\  assembly  was  replaced 
with  any  new  or  serviceable  bonded  skin 
panel  assembly  after  September  30, 1997: 
Accomplish  the  actions  required  either  by 
paragraph  (c}(l)  or  by  both  paragraphs  (c)(2) 
and  (c)(3)  ofjthis  AD,  in  accordance  with 
Boeing  Service  Bulletin  737-53-1179,  dated 
June  22, 1995,  as  revised  by  Notice  of  Status 
Change  737453-1179  NSC  1,  dated  August 
17. 1995.      j 

(1)  Prior  t^  the  accumulation  of  20,000 
total  flight  cycles,  but  not  prior  to  the 
acoimulatiop  of  4,500  total  flight  cycles;  or 
within  *,50Q  flight  cycles  or  18  months  after 
the  effective!  date  of  this  AD;  whichever 
occurs  lates^  perform  a  one-time  internal 
inspection  (terminating  inspection)  of  the 
bonded  skin  panel  assemblies  that  have  not 
been  replaced  to  detect  delamination  of  the 
skin  doublers  from  the  skin  panels,  in 
accordance  with  Figures  3  and  4  of  the 
service  buUf  tin.  In  lieu  of  accomplishing  the 
inspections  Identified  in  Figure  3  of  the 
service  bulletin,  operators  can  perform  an 
internal  or  ^eternal  ultrasonic  inspection  in 
accordance  with  NOTE  1.  of  paragraph  A.  of 
the  "Terminating  Inspection"  Section  of  the 
Accomplisl^ent  Instructions  of  the  service 
bulletin. 

(2)  Withiii  4,500  flight  cycles  or  18  months 
after  the  eff^tive  date  of  this  AD,  whichever 
occurs  later;  perform  an  external  visual 
inspection  bf  the  bonded  skin  panel 
assemblies  that  have  not  been  replaced  to 
detect  cracks  in  the  skin  panels,  in 
accordance  with  paragraph  A.  of  the  "Interim 
Inspection"  Section  of  the  Accomplishment 
Instruction!  of  the  service  bulletin.  Repeat 
the  external  visual  inspection  thereafter  at 
intervals  ncft  to  exceed  4.500  flight  cycles, 
until  accomplishment  of  the  requirements 
specified  in  paragraph  (c)(3)  of  this  AD. 

(3)  Within  15,000  flight  cycles  or  60 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the  one- 
time internal  inspection  required  by 
paragraph  {f:)(\)  of  this  AD.  Accomplishment 
of  this  actidn  constitutes  terminating  action 
for  the  repatitive  inspections  required  by 
paragraph  e)(2)  of  this  AD. 

(d)  For  arplanes  having  line  numbers  1 
through  610  inclusive,  and  2726  through 
3072  incluiive,  on  which  any  bonded  skin 
panel  assembly  was  replaced  with  any  new 
or  serviceable  bonded  skin  panel  assembly 
prior  to  October  1, 1997;  Accomplish  the 
actions  reqiiired  either  by  paragraph  (d)(1)  or 
by  both  pajjagraphs  (d)(2)  and  (d)(3)  of  this 
AD,  in  accordance  with  Boeing  Service 
Bulletin  73(7-53-1179,  dated  June  22, 1995, 
as  revised  by  Notice  of  Status  Change  737- 
53-1179  NSC  1,  dated  August  17, 1995. 

(1)  Prior  to  the  accumulation  of  20,000 
flight  cycl^  after  the  date  of  replacement  of 
the  skin  panel  assembly,  but  not  prior  to  the 
accumulation  of  4,500  flight  cycles  after  the 
date  of  su<ii  replacement;  or  within  4,500 
flight  cycl«8  or  18  months  after  the  effective 
date  of  thii  AD;  whichever  occurs  latest; 
perform  a  ©ne-time  internal  inspection 
(terminatiag  inspection)  of  the  bonded  skin 
panel  assemblies  that  have  been  replaced  to 
detect  deh  mination  of  the  skin  doublers  from 
the  skin  pi  nels,  in  accordance  with  Figures 
3  and  4  of  the  service  bulletin.  In  lieu  of 
accomplishing  the  inspections  specified  in 


Figure  3  of  the  service  bulletin,  operators  can 
perform  an  internal  or  external  ultrasonic 
inspection  in  accordance  with  NOTE  1.  of 
paragraph  A.  of  the  "Terminating  Inspection" 
Section  of  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(2)  Within  4,500  flight  cycles  or  18  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  external  visual 
inspection  of  the  bonded  skin  panel 
assemblies  that  have  been  replaced  to  detect 
cracks  in  the  skin  panels,  in  accordance  with 
paragraph  A.  of  the  Interim  Inspection  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  external  visual 
inspection  thereafter  at  intervals  not  to 
exceed  4,500  flight  cycles,  until 
accomplishment  of  the  requirements 
specified  in  paragraph  (d)(3)  of  this  AD. 

(3)  Within  15,000  flight  cycles  or  60 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the  one- 
time internal  inspection  required  by 
paragraph  (d)(1)  of  this  AD.  Accomplishment 
of  this  action  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (d)(2)  of  this  AD. 

(e)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (aM2), 
(b)(3),  (c)(2),  or  (d)(2)  of  this  AD,  prior  to 
further  flight,  accomplish  the  actions 
required  by  paragraph  (b)(1)  and  (b)(2)  of  this 
AD,  as  applicable. 

(1)  If  any  crack  is  detected  in  any  skin 
panel  that  is  above  stringer  S-10  or  between 
stringers  S-14  and  S-26,  repair  in  accordance 
with  Boeing  Service  Bulletin  737-53-1179, 
dated  June  22, 1995,  as  revised  by  Notice  of 
Status  Change  737-53-1179  NSC  1,  dated 
August  17, 1995. 

(2)  If  any  crack  is  detected  in  any  skin 
panel  that  is  between  stringers  S-10  and  S- 
14  (window  belt),  repair  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  ACO,  to 
make  such  findings. 

(f)  If  no  delamination  is  detected  during 
any  inspection  required  by  paragraph  (a)(1), 
{a)(3),  (b)(1),  (b)(2),  (b)(4),  (c)(1).  (c)(3).  (d)(1). 
or  (d)(3)  of  this  AD,  no  further  action  is 
required  by  this  AD. 

(g)  If  any  delamination  is  detected  during 
any  inspection  required  by  paragraph  (a)(l). 
(a)(3).  (b)(1).  (b)(2).  (b)(4).  (c)(1).  (c)(3).  (d)(1). 
or  (d)(3)  of  this  AD.  prior  to  further  flight, 
accomplish  the  actions  required  by  either 
paragraph  (gj(l)  or  (g)(2)  of  this  AD,  as 
applicable. 

(1)  If  the  delaminated  area  is  less  than  3 
square  inches  and  is  not  at  the  edge  of  a  skin 
doubler  or  under  a  fastener  head,  no  further 
action  is  required  by  this  AD  for  that 
delaminated  area. 

(2)  If  the  delaminated  area  is  equal  to  or 
greater  than  3  square  inches  or  is  located  at 
the  edge  of  a  skin  doubler  or  under  a  fastener 
head,  prior  to  further  flight,  accomplish  the 
follow-on  corrective  actions  in  accordance 
with  the  "Terminating  Inspection"  Section  of 
the  Accomplishment  Instructions  of  Boeing 


Service  Bulletin  737-53-1179.  dated  June  22, 
1995.  as  revised  by  Notice  of  Status  Qiange 
737-53-1179  NSC  1,  dated  August  17. 1995. 
except  as  provided  by  paragraphs  (h)  and  (i) 
of  this  AD. 

(h)  Where  Boeing  Service  BulleUn  737-53- 
1179,  dated  June  22, 1995.  as  revised  by 
Notice  of  Status  Change  737-53-1179  NSC  1, 
dated  August  17, 1995,  specifies  that  the 
actions  required  by  this  AD  may  be 
accomplished  in  accordance  with  an 
"equivalent"  procedure,  the  actions  must  be 
accomplished  in  accordance  with  the  chapter 
of  the  Boeing  737  Nondestructive  Test 
Manual  specified  in  the  service  bulletin. 

(i)  Where  Boeing  Service  Bulletin  737-53- 
1179,  dated  June  22, 1995,  as  revised  by 
Notice  of  Status  Change  737-53-1179  NSC  1. 
dated  August  17. 1995,  specifies  that  the 
repair  of  a  delaminated  lap  splice  is  to  be 
accomplished  in  accordance  with 
instructions  received  from  Boeing,  this  AD 
requires  that  the  repair  be  accomplished  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  ACO;  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton.  Washington,  on 
December  31. 1998. 
Durell  M.  Pedersoii, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-481  Filed  1-8-99;  8:45  am) 
BtLUNG  COM  4»1fr-13-<i 
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SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  (PW)  JT9D  series  turbofan 
engines,  that  cxurently  requires  initial 
and  repetitive  in-shop  or  on-wing 
inspections  of  the  diffuser  case  rear  rail 
for  cracking,  and  removal,  if  necessary, 
of  the  di^ser  case.  This  action  would 
reduce  the  allowable  crack  length, 
reduce  the  inspection  intervals,  and 
introduce  an  improved  inspection 
method.  This  proposal  is  prompted  by 
a  report  of  an  additional  di^ser  case 
ruptiue,  and  improved  understanding  of 
crack  propagation  rates.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  diffuser  case 
rupture,  an  uncontained  engine  failure, 
and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
March  12, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  94-ANE- 
54. 12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  Une.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford.  CT  06108;  telephone  (860) 
565-6600.  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  BurUngton,  MA 
01803-5299;  telephone  (781)  238-7128, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 


action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-54."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  94-ANE-54, 12  New 
England  Executive  Park.  BurUngton,  MA 
01803-5299. 

Discussion 

On  December  29, 1994,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  94-26-06. 
Amendment  39-9102  (59  FR  67176. 
December  29,  1994),  applicable  to  Pratt 
&  Whitney  (PW)  JT9D-59A.  -70A.  -7Q, 
and  -7Q3  series  turbofan  engines,  to 
require  initial  and  repetitive  in-shop  or 
on-wing  inspections  of  the  diffuser  case 
rear  rail  for  cracking,  and  removal,  if ' 
necessary,  of  the  diffuser  case.  That 
action  was  prompted  by  multiple 
reports  of  diffuser  case  rear  rail  cracking 
and  two  reports  of  diffiiser  case  rupture. 
That  condition,  if  not  corrected,  could 
result  in  diffuser  case  rupture, 
uncontained  engine  failure,  and  damage 
to  the  aircraft. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  report  of  an 
additional  diffuser  case  rupture.  Based 
on  new  information  regarding  crack 
propagation  rates  on  repaired  diffuser 
cases,  on-wring  and  in-shop  findings  of 
additional  cracked  diffuser  cases  and 
further  refinement  of  inspection 
techniques  the  manufacturer  has 
significantly  changed  the  inspection 
program. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  JT9D 
Service  Bulletin  (SB)  No.  5749,  Revision 
8,  dated  October  30, 1998.  that  describes 


procedures  for  initial  and  repetitive  in- 
shop  and  on-wing  fluorescent  penetrant 
inspections  (FPI)  and  eddy  current 
inspections  (ECI)  of  diffuser  case  rear 
rails  for  cracks.  PW  JT9D  SB  No.  5749, 
Revision  8,  dated  October  30, 1998, 
references  PW  JT9D  SB  No.  5654,  dated 
January  21.  1986,  that  describes 
procedures  for  blending  and  pohshing 
the  rear  rail  top  surface  to  remove 
electrochemical  machining  (ECM)  marks 
and  fatigued  material;  and  PW  JT9D  SB 
No.  5768,  Revision  6,  dated  March  23. 
1995.  that  describes  procedures  for  skim 
cutting  the  diffuser  case  rear  rail  top 
surface  to  remove  electrochemical 
machining  (ECM)  marks  and  fatigued 
material;  and  PW  JT9D  SB  No.  6197. 
Revision  1.  dated  March  23,  1995,  that 
describes  procedures  for  skim  cutting 
fatigued  material  from  the  rear  rail  top 
surface.  PW  JT9D  SB  No.  5749,  Revision 
8,  dated  October  30, 1998,  varies  the 
initial  and  repetitive  insjiection 
intervals  based  on  the  incorporation  of 
these  SBs  referenced  above,  and  the 
parts'  age  in  cycles. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-26-06  to  reduce  the 
allowable  crack  length,  reduce  the 
inspection  intervals,  and  introduce  an 
improved  inspection  method.  Initial  and 
repetitive  intervals  would  vary 
depending  upon  rail  improvement  SB 
incorporation — higher  inspection 
intervals  are  allowed  after  surface  finish 
improvements  of  the  rear  rail  top 
surface  to  remove  ECM  marks,  fatigued 
material,  and  sharp  edges  have  been 
incorporated.  The  actions  would  be 
required  to  be  accompUshed  in 
accordance  with  the  appropriate  SBs 
described  previously. 

There  are  approximately  566  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  157 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  29  work  hours  per  engine 
to  accomphsh  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$273,180. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Execut-ve  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  ini(plications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated.!  will  not  have  a  significant 
economic  imiact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  th^  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjet^  in  14  CFR  Part  39 

Air  transp<irtation.  Aircraft,  Aviation 
safety.  Safety! 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Fedjeral  Aviation  Regulations 
(14  CTR  part  39)  as  follows: 

PART  39— AJRWORTHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  46  U.S.C.  106(g).  40113.  44701. 


138.13    [An4>dMq 


2.  Section  39.13  is  amended  by 
removing  amendment  39-9102  (59  FR 
67176.  December  29, 1994),  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Pratt  *  Whitnty:  Docket  No.  94-ANE-54. 
Supersedes  AD  94  2606,  Amendment 
39-9102.  I 

Applicability:  Pratt  k  Whitney  (PW)  )T9D- 
59A.  -70A.  7Q,  and  -7Q3  series  turbofan 
engines,  installed  on  but  not  limited  to 
Airbus  A300  »ries.  Boeing  747  series,  and 
McDonnell  Dcjuglas  DC-10  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  %as  been  modified,  altered,  or 
repaired  in  th^  area  subject  to  the 
requirements  bf  this  AD.  For  engines  that 
have  been  mopified,  altered,  or  repaired  so 
that  the  perfotmance  of  the  requirements  of 
this  AD  is  affacted,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  iq  accordance  with  paragraph  (b) 
of  this  AD.  Tbe  request  should  include  an 
assessment  of|the  effect  of  the  modification, 
alteration,  or  ^pair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  hasinot  been  eliminated,  the 


request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  diffuser  case  rupture,  an 
uncontained  engine  failure,  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Perform  initial  and  repetitive 
fluorescent  penetrant  inspections  (FPI)  or 
eddy  current  inspections  (EQ)  of  diffuser 
case  rear  rails  for  cracks  in  accordance  with 
the  Accomplishment  Instructions  of  PW  JT9D 
(SB)  No.  5749.  Revision  8.  dated  October  30. 
1998.  as  follows: 

(1)  For  engines  on-wing  that  have  not  had 
the  diffuser  case  rear  rail  FPI  or  EQ 
inspected  using  the  procedures  referenced  in 
PW  )T9D  SB  No.  5749,  Revision  4,  dated 
April  25, 1989;  Revision  5,  dated  September 
29, 1995;  Revision  6.  dated  May  8. 1998; 
Revision  7,  dated  August  19. 1998;  or 
Revision  8,  dated  October  30, 1998;  Section 
2,  Part  lA  (l)-(3).  accomplish  the  following: 

(i)  Perform  an  initial  on-wing  inspection 
within  25  cycles  of  the  effective  date  of  this 
AD  in  accordance  with  Section  2.  Part  2  of 
PW  JT9D  SB  No.  5749.  Revision  8.  dated 
October  30. 1998. 

(ii)  Thereafter,  except  as  provided  in 
paragraph  (a)(4)  of  this  AD.  perform  on-wing 
insfiections  in  accordance  with  the  time 
requirements  listed  in  Section  2.  Part  2  of  PW 
JT9D  SB  No.  5749,  Revision  8.  dated  October 
30, 1998. 

(2)  For  engines  on-wing  that  have  had  the 
diffuser  case  rear  rail  FPI  or  ECI  inspected 
using  the  procedures  referenced  in  PW  )T9D 
SB  No.  5749,  Revision  4,  dated  April  25, 
1989;  Revision  5,  dated  September  29, 1995; 
Revision  6.  dated  May  8. 1998,  Revision  7. 
dated  August  19, 1998;  or  Revision  8.  dated 
October  30. 1998;  Section  2,  Part  1  A  (l)-^3). 
perform  initial  and  repetitive  on-wing 
inspections  in  accordance  with  PW  rT9D  SB 
5749,  Revision  8.  dated  October  30, 1998, 
within  the  time  requirements  listed  in 
Section  2,  Part  2  of  that  SB.  except  as 
provided  in  paragraph  (a)(4)  of  this  AD. 

(3)  Remove  from  service  diffuser  cases  that 
do  not  meet  the  return  to  service  criteria 
stated  in  PW  JT9D  SB  No.  5749.  Revision  8. 
dated  October  30, 1998.  Section  2.  Part  2  D. 
and  replace  with  serviceable  parts. 

(4)  For  engines  that  are  overdue  for  an 
inspection  on  the  effective  date  of  this  AD, 
accomplish  the  required  inspection  within  25 
cycles  in  service  of  the  effective  date  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operatore  shall  submit    . 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
January  5, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-492  Filed  1-8-99;  8:45  am) 
BILLMO  COOE  4»10-19-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98^LG-71] 

Proposed  IModification  of  Class  E 
Airspace;  Toledo,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposed  to 
modify  Class  E  airspace  at  Toledo,  OH. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAP),  291"  helicopter  point 
in  space  approach,  has  been  developed 
for  Fulton  County  Health  Center 
Heliport,  a  GPS  SIAP  136°  hehcopter 
point  in  space  approach,  has  been 
developed  for  Medical  College  of  Ohio 
Hospital  Heliport,  a  GPS  SIAP  168" 
helicopter  point  in  space  approach,  has 
been  developed  for  Wood  Coimty 
Hospital  Heliport,  a  GPS  SIAP  276" 
helicopter  point  in  space  approach,  has 
been  developed  for  St.  Vincent  Hospital 
Heliport,  and  a  GPS  SIAP  306' 
helicopter  point  in  space  approach,  has 
been  developed  for  Toledo  Hospital 
Heliport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action  proposes  to  modify  existing 
controlled  airspace  for  Toledo,  OH,  in 
order  to  include  the  point  in  space 
approaches  serving  these  hospital 
heliports. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  98-AGL-71,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
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Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-71."  The  postcard  wall  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conununications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comment  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 


list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Toledo,  OH,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SLAP  291°  hehcopter 
point  in  space  approach  for  Fulton 
Coimty  Health  Center  Heliport,  a  GPS 
SLAP  136°  helicopter  point  in  space 
approach  for  Medical  College  of  Ohio 
Hospital  Heliport,  a  GPS  SLAP  168° 
helicopter  point  in  space  approach  for 
Wood  Coimty  Hospital  Heliport,  a  GPS 
SLAP  276°  helicopter  point  in  space 
approach  for  St.  Vincent  Hospital 
Heliport,  and  a  GPS  SLAP  306° 
helicopter  point  in  space  approach  for 
Toledo  Hospital  Heliport  by  modifying 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  these  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  Incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  Involves  an 
established  body  of  technical 
regulations  for  which  &«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
Impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  corporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHE5    Toledo.  OH  [ReviMd] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  beginning  at  lat.  41"  40^ 
00"  N.,  long.  84°  20'  00 "  W,  to  lat.  41°  49' 
00"  N.,  long.  83°  37'  00"  W..  to  lat.  41°  45' 
00"  N..  long.  83°  22'  00"  W,  to  lat.  41°  34' 
00"  N.,  long.  83°  19'  00"  W,  to  lat.  41°  15' 
00"  N.,  long.  83°  34'  00"  W.  to  lat.  41°  22' 
00"  N.,  long,  84°  05'  00"  W.  to  lat.  41*  SC 
00"  N.,  long.  84°  15'  00"  W,  to  the  point  of 
beginning. 
•         •         •         •         • 

Issued  in  Des  Plaines.  Illinois  on  December 
24, 1998. 

Michelle  M.  Behm, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-500  Filed  1-8-99;  8:45  am) 

BILUNQ  OOOE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-^QL-67] 

Proposed  Modification  of  Class  E 
Airspace;  Defiance,  OH 

AQEMCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspac  at  Defiance,  OH. 
A  Global  Positioning  Sj  stem  (GPS) 
Standard  Instrument  Approach 
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Procedure  (SIAP),  320°  helicopter  point 
in  space  approach,  has  been  developed 
for  Defiance  Hospital  Heliport. 
Controlled  aimpace  extending  upward 
from  700  to  lioo  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  niodify  existing  controlled 
airspace  for  Defiance,  OH,  in  order  to 
include  the  p<>int  in  space  approach 
serving  Defiai^ce  Hospital  Heliport. 
DATES:  CommjBnts  must  be  received  on 
or  before  Febtuary  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Adnlinistration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-67,  2300  East 
Devon  Avenuie,  E)es  Plaines,  Illinois 
60018.  ^ 

The  official]  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normail  business  hoius  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  AJkrenue,  Des  Plaines, 
Illinois.  i 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  iehm.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Adnlinistration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPtEMENTAl^Y  INFORMATION: 

Conunents  Invited 

Interested  |»arties  are  invited  to 
participate  inl  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents.as  they  may  desire. 
Comments  th^t  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aoronautical,  economic, 
environmental,  and  energy-related 
aspects  of  thQ  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  {triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA-to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  cgmments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-67."  The  postcard  will  be  date/ 
time  stampea  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  (or  comments  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maiUng 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Defiance,  OH,  to 
acconunodate  aircraft  executing  the 
proposed  GPS  SIAP  320°  heUcopter 
point  in  space  approach  for  Defiance 
Hospital  Hehport  by  modifying  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  pubUshed  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  Usted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 


Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mote 
above  the  surface  of  the  earth. 


AGLOHE5    Defiance,  OH  [Revised] 

Defiance  Memorial  Airport,  OH 
(Lat.  41''20'15"  N.,  long.  84»25'44"  W) 

Defiance  Hospital,  OH 

Point  in  Space  Coordinates 
(Lat.  41''16'32"  N.,  long.  84n9'54"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.0-mile 

radius  of  Defiance  Memorial  Airport,  and 

within  a  6.0-mile  radius  of  the  Point  in  Space 

serving  Defiance  Hospital. 

•         *         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  December 
24, 1998. 

Michelle  M.  Behm, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-504  Filed  1-8-99;  8:45  amj 
BILLiNQ  CCOE  4910-13-M 


Federal  Register /Vol.  64.  No.  6 /Monday,  January  11,  1999 /Proposed  Rules 


1557 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-rAGL-69] 

Proposed  Modification  of  Class  E 
Airspace;  Lima,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Lima.  OH.  A 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP),  280"  helicopter  point 
in  space  approach,  has  been  developed 
for  Saint  Rita's  Medical  Center  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  modify  existing  controlled 
airspace  for  Lima,  OH,  in  order  to 
include  the  point  in  space  approach 
serving  Saint  Rita's  Medical  Center 
Heliport. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-69,  2300  East 
Devon  Avenue,  Des  Plaines,  IlUnois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
staunped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-69."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  vtrill  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afi^airs,  Attention:  Pubhc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Lima.  OH,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SIAP  280°  helicopter 
point  in  space  approach  for  Saint  Rita's 
Medical  Center  Heliport  by  modifying 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  trora  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 


Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHE5    Lima,  OH  (Reviled] 

Lima  Allen  County  airport.  OH 

(Lat.  40°42'25"  N.,  long.  84 "01 '36"  W) 
Allen  County  VOR 
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(Ut.  40*42'26't  N.,  long.  83»58'05"  W) 
Saint  Rita's  Medical  Center,  OH 
Point  in  Space  Cbordinates 
(Ut.  40''43'58'T  N..  long.  84''06'23"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Lima  Allen  County  Airport  and 
within  3.0  milesjeach  side  of  the  Allen 
County  VOR  09(if  radial,  extending  from  the 
6.4-mile  radius  tb  7.4  miles  east  of  the  VOR, 
and  within  a  e.Ofmile  radius  of  the  Point  in 
Space  serving  Saint  Rita's  Medical  Center, 
excluding  the  aiispace  within  the  Findley, 
OH,  Class  E  airsftace  area. 
•  *  •      !     »  • 

Issued  in  Des  f  laines,  Illinois  on  December 
24, 1998. 

Michelle  M.  Belvn, 
Acting  Manager^Air  Tmffic  Division. 
[FR  Doc.  99-503  Filed  1-8-99;  8:45  am) 
MUMQ  COOe  4tia-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docfcit  No.  98-^QL-68] 

Proposed  Modification  of  Class  E 
Airspace;  Bryan,  OH 

agency:  Fedei^  Aviation 

Administratiot  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Thii  notice  proposed  to 
modify  Class  f  airspace  at  Bryan.  OH. 
A  Global  Positioning  System  (GPS) 
Standard  Instnmient  Approach 
Procedure  (SIAP).  010°  helicopter  point 
in  space  approach,  has  been  developed 
for  Community  Hospitals  of  Williams 
County,  Inc.  HeUport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  Thip  action  proposes  to 
modify  existing  controlled  airspace  for 
Bryan.  OH.  in, order  to  include  the  point 
in  space  approach  serving  Community 
Hospitals  of  Vfilliams  County,  Inc. 
HeUport. 

DATES:  Comments  must  be  received  on 
or  before  Febriiary  26. 1999. 
ADDRESSES:  Sf  nd  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Adn^nistration.  Office  of  the 
Assistant  Chi^f  Counsel.  AGL-7,  Rules 
Docket  No.  9a|-AGL-68.  2300  East 
Devon  Avenu0.  Des  Plaines,  Illinois 
60018.  j 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administrati^.  2300  East  Devon 
Avenue.  Des  plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 


Traffic  Division,  Airspace  Branch. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  argvunents  as  they  may  desire. 
Comments  that  provide  \he  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-68."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Coimsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvilabilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 


request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Bryan.  OH.  to 
accommodate  aircraft  executing  the 
proposed  GPS  SIAP  010"  helicopter 
point  in  space  approach  for  Community 
Hospitals  of  Williams  County,  Inc. 
Heliport  by  modifying  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
docimient  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

$71.1    [AmMded] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points,  dated 
September  10, 1998.  and  effective  September 
16, 1998.  is  amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHES    Bryan,  OH  [Revised] 

Bryan.  William  County  Airport.  OH 

(Ut.  41""  28'  02"  N.,  long  84"  30'  23"  W) 
Bryan  NDB 

(Lat.  41"  28'  47"  N.,  long.  84"  27'  58"  W) 
Community  Hospitals  of  Williams  County, 

Inc..  OH 
Points  in  Space  Coordinates 
(Lat.  41"  27'  47"N,  long.  64'  33'  28"  W) 
That  airspace  extending  upv«rard  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Williams  County  Airport  and 
within  1.7  miles  each  side  of  the  068°  bearing 
from  the  Bryan  NDB.  extending  from  the 
NDB  to  7.0  miles  east  of  the  NDB,  and  within 
a  6.0-mile  radius  of  the  Point  in  Space 
serving  Conun unity  Hospitals  of  Williams 
County,  Inc..  excluding  the  airspace  within 
the  Defiance,  OH,  Qass  E  airspace  area. 
*         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  December 
24. 1998. 

Michelle  M .  Behm, 

Acting  Manager,  Air  Traffic  Division. 
IFR  Doc.  99-502  Filed  1-8-99;  8:45  am] 

WLUNQ  CODE  4»1».13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[AirsfMce  Docket  No.  98-AGL-70] 

Proposed  Modification  of  Class  E 
Airspace;  Tiffin,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Tiffin,  OH.  A 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP),  203°  helicopter  point 
in  space  approach,  has  been  developed 
for  Mercy  Hospital  Heliport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to 
modify  existing  controlled  airspace  for 
Tiffin.  OH,  in  order  to  include  the  point 


in  space  approach  serving  Mercy 
Hospital  Heliport. 

DATES:  Conunents  must  be  received  on 
or  before  February  26. 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Rules 
Docket  No.  98-AGL-70.  2300  East 
Devon  Avenue,  Des  Plaines.  IlUnois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  may  also  be  examined  during 
normal  business  hoiu^  at  the  Air  Traffic 
Division,  Airspate  Branch,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-70."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lake  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  IlUnois. 
both  before  and  after  the  closing  date  for 


comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NoUce  of  Proposed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
PubUc  Affairs.  Attention:  PubUc  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  SW.  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Tiffin.  OH.  to 
accommodate  aircraft  executing  the 
proposed  GPS  SIAP  203°  helicopter 
point  in  space  approach  for  Mercy 
Hospital  Heliport  by  modifying  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10.  1998.  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  Sequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  o.'  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 
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List  of  Subjecls  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Adnynistration  proposes  to 
amend  14  CFlJ  part  71  as  follows: 

PAFIT  71— OBSIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  auth9rity  citation  for  part  71 
continues  to  r^ad  as  follows: 

Authority:  49'U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10864,  24  FR  9565.  3  CFR,  1959- 
1963Comp..p.  989. 

}71.1    [Amended] 

2.  The  incorooration  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16i  1998,  is  amended  as 
follows:  I 

Paragraph  600S  Class  E  airspace  areas 
extending  upwtird  from  700  feet  or  more 
above  the  surfate  of  the  earth. 


AGL  OH  E5  TifCn,  OH  [Revised] 

Tiffin,  Seneca  Gounty  Airport.  OH 

(Lat.  40"  05'  aS"  N..  long.  83'"  12'  46"  W) 

Mercy  Hospital]  OH 

Point  in  Space  Coordinates 

(Lat.  41°  07'  2|l"  N.,  long.  83°  11'  33"  W) 
That  airspace!  extending  upward  from  700 

feet  above  the  surface  within  a  7.0-mile 

radius  of  Senecf  County  Airport,  and  within 

a  6.0-mile  radii^  of  the  Point  in  Space 

serving  Mercy  Hospital. 

•         •         •  ■  I     •         • 

Issued  in  Des  Plaines.  Illinois  on  Decemher 
24, 1998.  I 

Michelle  M.  Bekm, 
Acting  Manages,  Air  Traffic  Division. 
[FR  Doc.  99-50^  Filed  1-8-99;  8:45  am] 

MLUNO  COOE  4»li 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  TJl 

[Airspace  Docllet  No.  98-AQL-73] 

Proposed  Modification  of  Class  E 
Airspace;  Po^  Clinton,  OH 

AGENCY:  Fedei^  Aviation 

Administration  (FAA).  DOT. 

ACTKM:  Notici !  of  proposed  rulemaking. 


SUMMARY:  Thi^ 
modify  Class 


notice  proposes  to 
airspace  at  Fort  Clinton, 


OH.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP),  007°  helicopter  point 
in  space  approach,  has  been  developed 
for  Magruder  Memorial  Hospital 
Heliport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  execiiting  the  approach.  This 
action  proposes  to  modify  existing 
controlled  airspace  for  Port  Clinton,  OH, 
in  order  to  include  the  point  in  space 
approach  serving  Magruder  Memorial 
Hospital  Heliport. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-73,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  emd  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-73."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 


commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  he  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Port  Clinton,  OH,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SLAP  007°  helicopter 
point  in  space  appraoach  for  Magruder 
Memorial  Hospital  Heliport  by 
modifying  existing  controlled  airspace. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siu-face  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10. 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
aliove  the  surface  of  the  earUi. 


AGLOHE5    Port  Clinton,  OH  [Revised] 

Port  Clinton.  Carl  R.  Keller  Field  Airport.  OH 

(Lat.  41''30'59"  N.,  long.  82''52'07"  W) 
Magnider  Memorial  Hospital,  OH 
Point  in  Space  Coordinates 
(Lat.  41''29'43"  N.,  long.  82"'55'50"  W) 
That  airspace  extending  upward  from  700 
fleet  above  the  surface  within  a  7.0-mile 
radius  of  Carl  R.  Keller  Field  Airport  and 
within  6.0  mile  radius  of  the  Point  in  Space 
serving  Magruder  Memorial  Hospital. 
*         *         *         •         • 

Issued  in  Des  Plaines.  Illinois  on  December 
24. 1998. 

Michelle  M.  Behm, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-499  Filed  l-»-99;  8:45  am] 
BILUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrsfMC*  Docket  No.  9&-AGL-72] 

Proposed  Modification  of  Class  E 
Airspace;  Napoleon,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  EXDT. 

ACTION:  Notice  of  proposed  rulemalung. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Napoleon, 
OH.  A  Global  Positioning  System  (GPS) 
Standard  Instnunent  Approach 
Procedure  (SIAP),  186°  helicopter  point 
in  space  approach,  has  been  developed 
for  Henry  County  Hospital  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  modify  existing  controlled 
airspace  for  Napoleon,  OH,  in  order  to 
include  the  point  in  space  approach 
serving  Henry  County  Hospital  HeUport. 
DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7.  Rules 
Docket  No.  98-AGL-72.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  E)es  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  pfuticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-72."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  acting  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Clxief  Coimsel.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
bath  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  dodiLet 

Availability  of  NFRNCs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Afiiairs,  Attention:  PubUc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Napoleon.  OH.  to 
accommodate  aircraft  executing  the 
proposed  GPS  SIAP  186"  helicopter 
point  in  space  approach  for  Henry 
Coimty  Hospital  Heliport  by  modifying 
existing  Controlled  airspace.  Controlled 
airspace  extending  upward  fit)m  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eerth  are 
pubhshed  in  paragraph  6C05  of  FAA 
Order  7400.9F  dated  September  10, 
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1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  lisfed  in  this  document 
would  be  publijshed  subsequently  in  the 
Order. 

The  FAA  ha^  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warraiit  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that:  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  ActJ 

List  of  Subject^  in  14  CFR  Part  71 

Airspace,  ^Corporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly  j  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Admiinistration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


9  U.S.C 


Audiority:  49  Ij.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10834,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

f71.1    [AmandMl] 

2.  The  incorboratlon  by  reference  in 
14  CFR  71.1  ofthe  Federal  Aviation 
Administratio*  Order  7400. 9F,  Airspace 
Designations  ^d  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16,,  1998,  is  amended  as 
follows: 


Paiagraph  6005'  Qass  E  airspace  areas 
extending  upwatdfrom  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHES    NSpoleoD.  OH  (Revised] 

Napoleon,  Henry  County  Airport,  OH 
(Ut  41"22'  27"  N..  long.  84»04'  05"  W) 

Henry  Country  Hospital,  OH 

Point  in  Space  Coordinates 
(LaL  41»  25'  0^"  N.,  long.  84*04'  05"  W) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Henry  County  Airport,  and  within 
a  6.0-mile  radius  of  the  Point  in  Space 
serving  Henry  County  Hospital,  excluding 
the  airspace  within  the  Toledo,  OH,  Class  E 
airspace  area. 
•         •         *         •         * 

Issued  in  Des  Plaines,  Illinois  on  December 
24,  1998. 

Michelle  M .  Behm, 
Acting  Manager,  Air  Traffic  Division. 
IFR  Doc.  99-498  Filed  1-8-99;  8:45  am] 

BILUNG  CODE  491»-11-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspac*  Doclcst  No.  98-AGL-74] 

Proposed  Establishment  of  Class  E 
Airspace;  Kelleys  Island,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  Kelleys 
Island,  OH.  A  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedure  (SlAP),  270°  helicopter  point 
in  space  approach,  has  been  developed 
for  Kelleys  Island  Land  Field  Airport,  a 
GPS  SLAP  090°  helicopter  point  in  space 
approach,  has  been  developed  for 
Middle  Bass  Island  Airport,  and  a  GPS 
SLAP  030°  helicopter  point  in  space 
approach,  has  been  developed  for  Put  In 
Bay  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  these 
approaches.  This  action  proposes  to 
create  controlled  airspace  for  Kelleys 
Island,  OH,  in  order  to  include  the  point 
in  space  approaches  serving  these 
airports. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  98-AGL-74,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 


East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  ihe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-74."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  ofthe 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plfunes,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niimber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
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11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  71  to  establish 
Class  E  airspace  at  Kelleys  Island,  OH, 
to  accommodate  aircraft  executing  the 
proposed  GPS  SIAP  270°  helicopter 
point  in  space  approach  for  Kelleys 
Island  Land  Field  Airport,  a  GPS  SIAP 
090°  helicopter  point  in  space  approach 
for  Middle  Bass  Island  Airport,  and  a 
GPS  SIAP  030°  helicopter  point  in  space 
approach  for  Put  In  Bay  Airport  by 
creating  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  these  approaches. 

The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  fireas 
extending  upward  from  700  feet  or  more 
above  the  siu-face  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  Uiem  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  Kalleya  Island,  OH  (New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  beginning  at  lat.  41°40'30" 
N..  long  82''30'00"  W,  to  lat.  41"'30'00"  N.. 
long.  82''30'00"  W,  to  lat.  41°30'00"  N.,  long. 
82''45'00"  W,  to  lat.  41°34'00"  N.,  long. 
83''00'00"  W,  to  lat.  41''40'00"  N.,  long. 
83''00'00"  W,  to  lat.  41*47'00"  N..  long. 
82°54'00"  W,  thence  along  the  Canada/ 
United  States  border  to  the  point  of 
beginning,  excluding  the  airspace  within  the 
Port  Clinton,  OH,  and  Sandusky,  OH.  Class 
E  airspace  areas. 
*         •         »         »         • 

Issued  in  Des  Plaines,  Illinois  on  December 
24, 1998. 

Michelle  M.  Behm, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  9»-497  Filed  1-8-99;  8:45  am] 

BiLUNQ  COOC  4*10-1:  -M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-78] 

Proposed  Establishment  of  Class  E 
Airspace;  Giencoe,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Giencoe, 
MN.  A  Nondirectional  Beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  31 
has  been  developed  for  Giencoe 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 


contain  aircraft  executing  the  approach. 
This  action  would  create  controlled 
airspace  for  Giencoe  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  98-AGL-76,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-76."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
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Devon  Avenuei  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  conoemed  with  this 
rulemeiking  will  be  filed  in  the  docket. 

Availability  ofjNFRM's 

Any  person  |nay  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  «  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Conununicatidis  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  b#ing  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  Considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Glencoe, 
MN,  to  accommodate  aircraft  executing 
the  proposed  NDB  Rwy  31  SIAP  at 
Glencoe  Municipal  Airport  by  creating 
controlled  airspace  for  the  airport. 
Controlled  air^Mce  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10. 
1998,  and  effective  September  16,  1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  hai  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  forj  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "signif  cant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  Febhiary  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  jthat  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  sigi^ificant  economic  impact 
on  a  substantial  niunber  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pargmph  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         *         • 

AGLMNE5    Glencoe,  MN  [New] 

Glencoe  Municipal  Airport.  MN 

(Lat.  44'  45'  22"  N.  long.  94"  04'  52"  W) 
Glencoe  NDB 

(Ut.  44'  45'  39"  N,  long.  94'  05'  09"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Glencoe  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  Glencoe 
NDB  136'  bearing,  extending  from  the  6.3- 
mile  radius  to  7.0  miles  southeast  of  the 
airport. 

•  •         •         *         * 

Issued  in  Des  Plaines,  Illinois  on  December 
24. 1998. 
Michelle  M.  Behm, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-496  Filed  1-8-99;  8:45  am] 

BILUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-66] 

Proposed  Modification  of  Class  E 
Airspace;  Adrian,  Mi 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  Class  E  airspace  at  Adrian,  MI. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP),  121"  helicopter  point 
in  space  approach,  has  been  developed 
for  Bixby  Hospital  Heliport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to 
modify  existing  controlled  airspace  for 
Adrian,  MI,  in  order  to  include  the  point 
in  space  approach  serving  Bixby 
Hospital  Heliport. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7  Rules 
Docket  No.  98-AGL-66,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  "Comment 
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to  Airspace  £)ocket  No.  98-AGLr^6." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  comenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Etevon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calUng  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Adrian,  MI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SIAP  121*  helicopter 
point  in  space  approach  for  Bixby 
Hospital  Heliport  by  modifying  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  hsted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400, 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MIES    Adrian,  MI  [Revised] 

Adrian.  Lenawee  County  Aiiport,  MI 
(Lat.  41'52'10"  N.,  long.  84''04'29"  W) 

Bixby  Hospital,  MI 

Point  in  Space  Coordinates 
(Lat.  41''55'03"  N..  long.  84''03'44"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.0-niile 

radius  of  Lenawee  County  Airport,  and 

within  a  6.0-miie  radius  of  the  Point  in  Space 

serving  Bixby  Hospital. 

***** 

Issued  in  Des  Plaines.  Illinois  on  December 
24. 1998. 

Michelle  M.  Behm, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-495  Filed  1-8-99;  8:45  am) 
BILUNQ  CODE  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Doclcet  No.  98-AGL-e5] 

Proposed  Establishment  of  Class  E 
Airspace;  Steubenvliie,  OH 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
Steubenville,  OH.  A  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(Rwy)  14,  and  a  GPS  SL\P  to  Rwy  32, 
have  been  developed  for  Jefferson 
County  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the 
approaches.  This  action  proposes  to 
create  controlled  airspace  at  Jefferson 
Coimty  Airport  to  accommodate  the 
approaches. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Rules 
Docket  No.  98-AGL-95,  2300  East 
Devon  Avenue,  E>es  Plaines,  Ilhnois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  [)ivision.  Airspace  Branch. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propos<il.  Comments 
are  specifically  invited  on  the  overall 
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regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communicatiojis  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Hsted  above.  Commenters  wishing  the 
FAA  to  acknov^ledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conynents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Kirspace  Docket  No.  98- 
AGL-65."  The  postcard  will  be  date/ 
time  stamped  tod  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  befCre  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  R^on,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue^  Des  Plaines,  Illinois, 
both  before  an^  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  wijl  be  filed  in  the  docket. 

Availability  o(|nPRM's 

Any  person  inay  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  «  request  to  the  Federa' 
Aviation  Administration,  Office  of 
Public  Affairs,JAttention:  PubUc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,lWashington.  DC  20591, 
or  by  calling  (^02)  267-3484. 
Communicatiqns  must  identify  the 
notice  number!  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copylof  Advisory  Circular  No. 
11-2A,  which  jdescribes  the  application 
procedure. 

The  Proposal 

The  FAA  is  Considering  an 
amendment  tol  14  CFR  part  71  to 
establish  Class  E  airspace  at 
Steubenville,  OH,  to  accommodate 
aircraft  executing  the  proposed  GPS 
Rwy  14  SIAP.  land  GPS  Rwy  32  SIAP, 
at  Jefferson  Cotunty  Airport  by  creating 
controlled  airspace  at  the  airport. 
Controlled  airipace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the 
approaches.  The  area  would  be  depicted 
on  appropriated  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  rnqre  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  74D0.9F  dated  September 


10, 1998,  and  efi^ective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  OH  E5    Steubenville,  OH  (New] 

Steubenville,  Jefferson  County  Airport.  OH 
(Lat.  40°  21'  34"  N..  long.  80°  42'  00"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Jefferson  County  Airport, 


excluding  that  airspace  within  the  Wheeling, 
WV,  Class  E  airspace  area. 

***** 

Issued  in  Des  Plaines,  Illinois  on  December 
24, 1998. 
Michelle  M .  Behm, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-494  Filed  1-8-99;  8:45  am] 

BILUNG  CODE  4910-13-41 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Representations  and  Disclosures 
Required  by  Certain  IBs,  CPOs  and 
CTAs 

agency:  Commodity  Futures  Trading 

Commission. 

ACnON:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  adopt  certain  amendments 
to  Commission  Rules  30.5  and  30.6.^ 
The  proposed  amendments  will  revise 
the  procedure  by  which  persons  may 
obtain  an  exemption  from  registration 
under  Rule  30.5  and  will  require  CPOs 
and  CTAs  to  provide  U.S.  customers 
with  certain  disclosures,  regardless  of 
whether  they  are  trading  on  United 
States  markets  or  foreign  markets. 
DATES:  Comments  must  be  received  by 
March  12,  1999. 

ADDRESSES:  Interested  person  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington,  DC  20481.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  facsimile 
number  (202)  418-552,  or  by  electronic 
mail  to  secretary@cftc.gov.  Reference 
should  be  made  to  "Commission  Rules 
30.5  and  30.6. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Plessala  Duperier,  Special 
Counsel,  or  Leanna  L.  Morris,  Staff 
Attorney,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW. 
Washington.  DC  20581.  Telephone: 
(202) 418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background — Current  State  of  the 
Rules 

In  1987.  the  Commission  adopted  a 
new  part  30  to  its  regulations  to  govern 
the  offer  and  sale  to  U.S.  persons  of 
futures  and  option  contracts  entered 


>  Commission  rules  teferred  to  herein  are  found 
at  17  CFK  Ch.  1 1998). 
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into  or  on  subject  to  the  rules  of  a 
foreign  board  of  trade. ^  These  rules  were 
promulgated  pursuant  to  sections 
2(a)(1)(A),  4(b)  and  4c  of  the  Commodity 
Exchange  Act  ("Act"),  which  vest  the 
Commission  with  exclusive  jiuisdiction 
over  the  offer  and  sale,  in  the  United 
States,  of  options  and  futures  contracts 
traded  on  or  subject  to  the  rules  of  a 
board  of  trade,  exchange  or  market 
located  outside  of  the  United  States. 

Part  30  sets  forth  regulations 
governing  foreign  futures  ^  and  foreign 
option  *  transactions  executed  on  behalf 
of  foreign  futures  or  foreign  options 
customers.  5  For  example,  Rule  30.4 
requires  any  person  engaged  in  the 
activities  of  a  futures  commission 
merchant  ("FCM"),  introducting  broker 
("IB"),  commodity  pool  operator 
("CPO")  and  commodity  trading  advisor 
("CTA"),  as  those  activities  are  defined 
within  the  rule,  to  register  with  the 
Commission  unless  such  persons  claims 
relief  from  registration  under  part  30. 
The  transactions  which  are  subject  to 
regulation  and  require  registration 
under  part  30  include  the  solicitation  or 
acceptance  of  orders  for  trading  any 
foreign  futiures  or  foreign  option 
contract;  acceptance  of  money, 
securities  or  property  to  margin, 
guarantee  or  seciu«  any  foreign  futures 
of  foreign  option  trades  or  contracts;  and 
any  agreement  to  direct  or  to  guide  U.S. 
customer  accounts.^ 

The  part  30  rules  allow  certain 
persons  located  outside  the  United 
States  to  obtain  as  exemption  from 
registration  and  certain  other 
requirements.  Commission  Rule  30.5 
provide  that  any  person  located  outside 
of  the  United  States,  its  territories  or 
possessions  who  is  required  to  be 
registered  with  the  Commission,  other 
than  a  person  required  to  be  registered 
as  an  FCM— i.e.,  an  IB,  CPO  or  CTA— 
will  be  exempt  from  such  registration 


*52  FR  28980  (August  5. 1987). 

'  "Foreign  futures"  as  defined  in  part  30  means 
"any  contract  for  the  purchase  or  sale  of  any 
commodity  for  future  delivery  made,  or  to  be  made, 
on  or  subject  to  the  rules  of  any  foreign  board  of 
trade."  Conmiission  Rule  30.1(a). 

*  "Foreign  option"  as  defined  in  part  30  means 
"any  transaction  or  agreement  which  is  or  is  held 
out  to  be  of  the  character  of,  or  it  conunonly  known 
to  the  trade  as,  an  'option',  'privilege',  'indemnity', 
'bid,'  'offer',  'put',  'call',  'advance  guaranty',  or 
'decline  guaranty',  made  or  to  be  made  on  or  subject 
to  the  rules  of  any  foreign  board  of  trade." 
Commission  Rule  30.1(b). 

'Pursuant  to  Commission  Rules  30.1(c),  "Foreign 
futures  or  foreign  options  customer"  means  "any 
person  located  in  the  United  States,  iu  territories 
or  possessions  who  trades  in  foreign  futures  or 
foreign  options:  Provided,  That  an  owner  or  holder 
of  a  proprietary  account  as  defined  in  paragraph  (y) 
of  $  1.3  of  this  chapter  shall  not  be  deemed  to  be 
a  foreign  futures  of  foreign  options  customer  within 
the  meaning  of  §§  30.6  and  30.7  of  this  part." 

*  See  Commission  Rule  30.4. 


requirement,  provided  he  or  she 
appoints  an  agent  for  service  for  process 
in  accordance  with  paragraph  (a)  of  the 
rule.  Rule  30.5(a)  provides  that  any 
person  claiming  an  exemption  under  the 
rule  must  enter  into  a  written  agency 
agreement  with  the  FCM  throu^  which 
business  is  done  in  accordance  with  the 
provisions  of  Rule  3.3(b),  with  any    ^ 
registered  futures  association  or  any 
other  person  located  in  the  United 
States  in  the  business  of  providing 
agency  services.  The  agency  agreement 
authorizes  such  FCM  or  other  person  to 
serve  as  the  agent  for  the  Rule  30.5 
exempt  firm  for  purposes  of  accepting 
delivery  and  service  of  communications 
issued  by  or  on  behalf  of  the 
Commission,  U.S.  Department  of  Justice, 
any  self-regulatory  organization  or  any 
foreign  futures  or  foreign  options 
customer.' 

All  persons  who  are  required  to  be 
registered  imder  Rule  30.4,  including 
persons  who  are  exempt  under  Rule 
30.5,  must  comply  with  the  disclosure 
requirements  of  Rule  30.6.*  Rule  30.6(a) 
states  that  an  IB  claiming  exemption 
under  Rule  30.5  must  provide  foreign 
futures  or  options  customers  with  the 
Risk  Disclosure  Statement  required  by 
Commission  Rule  1.55.  CPOs  and  CTAs 
claiming  exemption  under  Rule  30.5 
must,  pursuant  to  Rule  30.6(b),  provide 
the  Risk  Disclosure  Statement  set  forth 
in  Rule  4.24(b)  in  the  case  of  CPOs.  or 
Rule  4.34(b)  in  the  case  of  CTAs. 

n.  Proposed  Amendments  ~*^ 

The  Commission  has  re-evaluated  the 
provisions  of  part  30  in  light  of  the 
changes  in  the  futures  and  option 
industry  since  1987  and  its  experience 
with  implementing  part  30.  As  the 
Commission  noted  in  its  adoption  of 
part  30,  "the  implementation  of  a 
regulatory  scheme  such  as  this  is  an 
evolving  process,  particularly  as  the 
issues  are  numerous  and  complex."^ 
With  the  advances  in  technology  and 
accessibility  to  futures  and  option 
markets  around  the  world,  the 
Commission  believes  that  it  is 
appropriate  to  amend  provisions  of  part 
30  at  this  time  to  further  the  regulatory 
goals  of  customer  protection  and  to 
continue  the  Commission's  efforts  to 
update  and  to  modernize  its  regulations. 
Specifically,  the  Commission  proposes 


'"Communications"  includes  "any  summons, 
complaint,  order,  subpoena,  request  for 
information,  or  notice,  as  well  as  any  other  written 
document  for  corresfxindence  relating  to  any 
activities  of  such  person  subject  to  regulation  under 
this  part."  Commission  Rule  30.S(a). 

•Person  claiming  exemption  pursuant  to  Rule 
30.5  must  also  comply  with  Commission  Rules  1.37 
and  1.57.  Rule  30.5(c). 

•  52  FR  at  28980. 


amendment  Rule  30.5  to  clarify  which 
customers  Rule  30.5  exempt  persons 
may  solicit  and  from  whom  they  may 
accept  orders,  to  specify  who  may  serve 
as  an  agent  for  service  of  process,  to 
clarify  who  may  carry  the  customer 
accounts  of  Rule  30.5  firms,  and  to 
require  that  applicants  for  a  Rule  30.5 
exemption  make  certain  representations 
in  order  to  obtain  the  exemption.  The 
Commission  also  proposes  amendment 
Rule  30.6  to  ensure  that  U.S.  customers 
receive  appropriate  disclosures 
concerning  their  investments  in  foreign 
futures  and  foreign  option  contracts. 

The  proposed  amendments  will  not 
be  retroactive,  but  will  apply  to  all 
regulated  activities  with  all  new  foreign 
futures  and  foreign  options  customers  as 
of  the  effective  date  of  the  new  rules. 
Thus,  an  IB,  CPO  or  CTA  currently 
exempt  under  Rule  30.5  will  not  be 
required  to  file  a  new  Rule  30.5  petition 
for  exemption.  However,  a  CPO  or  CTA 
currently  exempt  under  Rule  30.5  will 
be  required  to  provide  all  new 
prospective  pool  participants  or  new 
prospective  customers  vdth  a  disclosure 
document  or  risk  disclosure  statement, 
whichever  applies,  in  accordance  with 
Rule  30.6.  The  Commission  also  invites 
comment  on  whether  currently  exempt 
Rule  30.5  CPOs  and  CTAs  should  be 
required  to  make  the  disclosure 
document  available  for  currently 
existing  participants  and  customers. 

Further,  these  proposed  rule 
amendments  do  not  alter  any  existing 
regulatory  obUgations  to  the  Securities 
and  Exchange  Commission  or  state 
secimties  adbninistrators. 

The  Commission  seeks  comments  on 
the  following  proposed  amendments  at 
this  time  and  invites  comment  regarding 
any  other  amendments  to  these  rules 
that  may  be  necessary  in  light  of 
industry  developments  during  the  past 
decade. 

A.  Rule  30.5 

As  noted  above,  an  exemption  from 
registration  pursuant  to  Rule  30.5 
currently  is  effective  when  a  person 
enters  into  a  written  agency  agreement 
with  any  of  the  enumerated  persons  or 
entities  provided  for  by  the  rule  and 
files  the  agreement  with  National 
Futures  Association  ("NFA").  In 
practice,  few  individuals  or  firms  have 
chosen  to  obtain  an  exemption  under 
Rule  30.5.  CPOs  and  CTAs  who  have 
obtained  a  Rule  30.5  exemption  were 
requested  by  Commission  staff  to  make 
certain  representations,  including  the 
representation  that  they  would  solicit 
only  qualified  efigible  participants 
("QEPs")  and  qualified  jligible  clients 
("QECs"),  as  those  terma  are  defined  in 
Rule  4.7.  Pursuant  to  the  Commission's 
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September  11 J 1997  delegation  order  to 
the  NFA.io  n^a  has  continued  to 
request  these  tepresentations  from  Rule 
30.5  finns.  Thiis.  most  Rule  30.5  exempt 
firms  have  solicited  QEPs  and  QECs.  not 
U.S.  "retail  cuttomers,"  defined  as  U.S. 
customers  that  do  not  meet  the 
definition  of  a  QEP  or  QEC. 

As  business!  continues  to  become 
more  global  ai^d  technology  facilitates 
international  ^ommimication,  foreign 
CPOs  and  CTAs  may  wish  to  do 
business  withinot  only  QEPs  and  QECs. 
but  U.S.  retail  customers  as  well.  While 
the  current  diiclosure  requirements  of 
Rule  30.6  do  not  afford  enough 
protection  to  C.S.  retail  customers,  the 
amendments  to  the  disclosure 
reqiairements  under  Rule  30.6  proposed 
herein  eliminate  the  need  to  restrict 
Rule  30.5  exetipUons  to  QEPs  and 
QECs.  The  Co^nmission,  therefore, 
wishes  to  mal^e  clear  that  exempt  IBs, 
CPOs  and  CTAs  may  sohcit  U.S. 
customers  whp  are  not  QEPs  and  QECs, 
so  long  as  the  .exempt  persons  comply 
with  the  othe4  provisions  of  part  30,  as 
proposed  to  be  amended  herein. 

In  order  to  determine  whether  persons 
quedify  for  an  exemption  pursuant  to 
Rule  30.5.  thei  Commission  proposes 
revising  the  nkle  to  require  an  appUcant 
to  make  certain  representations  to 
establish  that  he  or  she  is  qualified  for 
the  exemptioi>.  Paragraph  (a)  of  the  rule 
ciurently  states  that  in  order  to  be 
ehgible  for  a  ^ule  30.5  exemption,  the 
applicant  mu$t  be  a  non-domestic 
person  soliciting  U.S.  customers  to  trade 
in  foreign  futi^es  and  foreign  option 
contracts  and  must  designate  an  agent 
for  service  of  process  in  the  United 
States.  Under  proposed  Rule  30.5(e).  a 
Rule  30.5  exe^nption  will  no  longer  be 
self-effectuatihg — all  petitions  will  be 
granted  or  denied  based  upon  the 
information  filed  by  the  apphcant  with 
NFA.  including  the  agent  for  service  of 
process  agreement  required  under  Rule 
30.5(a).  An  apphcant  would  be  required 
to  show  affirmatively  that  he  or  she 
quahfies  for  qn  exemption  by 
representing  that  (i)  the  applicant  is 
located  outside  of  the  United  States,  its 
territories  or  possessions;  (ii)  the 
applicant  do4s  not  trade  contracts  on 
behalf  of  any  U.S.  customer  on  any 
market  regulated  by  the  Commission; 
and  (iii)  the  applicant  irrevocably 
consents  to  jurisdiction  in  the  United 
States  with  respect  to  transactions 
subject  to  pait  30  of  the  regulations 
promulgated  under  the  Commodity 
Exchange  Ac^.''  To  ensure  the  fitness  of 


applicants  who  conduct  business  with 
U.S.  customers,  the  applicant  also  must 
represent  that  he  or  she  woidd  not  be 
statutorily  disqualified  from  registration 
under  section  8a(2)  or  8a(3)  of  the  Act 
and  has  not  been  and  would  not  be 
disqualified  from  registration  or 
licensing  by  the  home  country  regulator. 
If  the  applicant  or  its  activities  are 
regulated  by  any  government  entity  or 
self-regulatory  organization,  the  name 
and  address  of  such  government  entity 
or  self-regulatory  organization  must  be 
provided.  In  addition,  the  applicant 
must  specify  whether  he  or  she  is 
applying  for  an  exemption  based  on 
activities  as  an  IB,  CPO  or  CTA  and 
provide  the  name,  address  £md 
telephone  number  of  the  main  business. 
Finally,  the  petition  must  be  in  writing 
and  signed  as  follows:  if  the  IB,  CPO  or 
CTA  is  a  sole  proprietorship,  by  the  sole 
proprietor;  if  a  partnership,  by  a  general 
partner;  if  a  corporation,  by  the  chief 
executive  officer  or  other  person  with 
legal  authority  to  bind  the  corporation. 
The  Commission  recognizes  that,  due  to 
potential  differences  in  business 
structures  in  certain  foreign 
jurisdictions,  the  above  qualified 
signatories  may  be  too  restrictive.  Thus, 
the  Commission  seeks  comment  on  how 
the  rule  might  otherwise  be  written  to 
recognize  an  appropriate  signatory  for  a 
Rule  30.5  petition. 

In  the  proposed  amendments,  the 
Commission  also  wishes  to  clarify  who 
may  carry  foreign  futures  and  foreign 
options  customers'  accounts  in 
connection  with  solicitation  by  and 
acceptance  of  orders  by  persons  who 
have  obtained  an  exemption  imder  Rule 
30.5.  The  Division  of  Trading  and 
Markets  ("Division")  has  interpreted 
Rule  30.5  to  permit  an  exempt  IB.  CPO 
or  CTA  to  carry  customer  accounts  with 
a  registered  futures  commission 
merchant  or  with  a  foreign  broker  who 
has  received  confirmation  of  Rule  30.10 
relief  on  a  fully-disclosed  basis  as 
required  by  Rule  30.3(b)."  Persons 
exempt  under  Rule  30.5  have  been 
permitted  to  conduct  business  through 
Rule  30.10  exempt  firms  because  such 
firms,  in  order  to  receive  confirmation 
of  Rule  30.10  relief,  have  represented  to 
the  Commission  that  they  will  provide 
access  to  the  firm's  books  and  records 
related  to  transactions  under  part  30  and 
adequate  arrangements  exist  with  these 
firms  and  their  regulator(s)  to  share 
information,  including  firm-specific  and 


>062  FR  47792  (September  11. 1997). 

"These  representations  are  consistent  with  the 
representations  required  of  foreign  firms  claiming 
exemption  from  registration  pursuant  to 


Commission  Rule  30.10.  (See  Commission  Rule 
30.10.  Appendix  A-Part  30.  Interpretative  Statement 
with  Respect  to  the  Commission's  Exemptive 
Authority  under  §  30.10  of  its  rules). 

'2 CFTC  Interpretative  Letter  No.  89-3  (1989 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  124,416 
(April  4, 1989). 


transaction-specific  information.  The 
Commission  wishes  to  codify  the  policy 
set  forth  in  Interpretative  Letter  89-3. 
Thus,  the  proposed  rule  states 
specifically  that  persons  exempt  under 
Rule  30.5  must  use  either  U.S.  registered 
futures  commission  merchants  or 
foreign  brokers  who  have  received 
confirmation  of  Rule  30.10  relief  to 
carry  foreign  futures  or  foreign  options 
customer  accounts.  Rule  30.5  exempt 
persons  are  not  permitted  to  use  foreign 
brokers  who  have  not  received 
confirmation  of  Rule  30.10  relief  to 
carry  foreign  futures  or  foreign  options 
customer  accoimts,  nor  have  they  been 
permitted  to  do  so  in  the  past. 

The  proposed  rule  also  clarifies  that, 
although  Rule  30.5  exempt  persons  may 
use  Rule  30.10  firms  to  carry  U.S. 
customer  accounts,  they  may  not 
designate  such  firms  as  their  agent  for 
service  of  process  under  Rule  30.5(a). 
since  such  firms  are  not  located  in  the 
United  States.  The  purpose  of  requiring 
designations  of  an  agent  for  service  of 
process  is  to  make  communications 
with  foreign  persons  or  entities  easier  by 
designating  a  recipient  in  the  United 
States.  Rule  30.5.  as  currently  written 
might  have  caused  people  to  believe 
that  Rule  30.10  firms  could  act  as  an 
agent  for  service  of  process  because  the 
rule  states  that  an  agency  agreement 
may  be  entered  into  with  "the  futures 
commission  merchant  through  which 
business  is  done  in  accordance  with  the 
provisions  of  §  30.3(b)  of  this  part 
•   *   *"  Rule  30.3(b)  provides  that, 
"except  as  otherwise  provided  in  §  30.4 
of  this  part  or  pursuant  to  an  exemption 
granted  under  §  30.10  of  this  part."  the 
offer  and  sale  of  foreign  futures  and 
foreign  option  contract  on  behalf  of  U.S. 
customers  must  be  by  or  through  a 
registered  FCM.  Thus,  Rule  30.5  could 
be  read  to  mean  that  a  Rule  30.10 
exempt  firm  could  act  as  an  agent  for 
service  of  process.  The  intent  behind 
Rule  30.5.  however,  was  to  allow 
registered  FCMs  or  other  appropriate 
persons  located  in  the  United  States  to 
act  as  an  agent  for  service  of  process. 
Thus,  the  proposed  rule  clarifies  that  a 
Rule  30.5  exempt  person  must  designate 
either  a  U.S.  futures  commission 
merchant  through  which  business  is 
done,  a  registered  futures  association  or 
any  other  person  located  in  the  United 
States  in  the  business  of  providing 
services  as  an  agent  for  service  of 
process  to  act  as  the  agent  for  service  of 
process  in  accordance  with  Rule  30.5(a). 

B.  Rule  30.6 

The  Commission  believes  that  U.S. 
customers  who  trade  foreign  futures  and 
foreign  options  should  receive 
disclosuj'es  similar  to  those  provided  to 
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U.S.  customers  who  trade  on  domestic 
markets.  Currently,  IBs  and  FCMs, 
whether  registered  or  exempt  from 
registration,  are  required  to  provide  the 
same  disclosures  to  U.S.  customers, 
regardless  of  whether  the  customer  is 
trading  on  domestic  or  foreign 
markets. ^3  There  are,  however,  disparate 
disclosure  requirements  for  domestic 
and  foreign  trading  solicited  by  CPOs 
and  CTAs,  as  explained  below. 

Rules  4.21  and  4.31  require  registered 
CPOs  and  CTAs  trading  on  U.S.  contract 
markets  to  provide  prospective 
customers  or  participants  with  a 
Disclosure  Document  containing  the 
information  set  forth  in  Rule  4.24  for 
CPOs  and  Rule  4.34  for  CTAs.  The 
Disclosure  Document  includes,  among 
other  things,  information  concerning 
business  background,  fees  past 
performance  and  material  litigation. 
CPOs  and  CTAs  who  soUcit 
sophisticated  and  institutional  investors 
who  meet  the  definition  of  a  QEP  or 
QEC  pursuant  to  Rule  4.7.  however,  are 
exempt  from  the  Disclosure  Document 
requirements  of  Rules  4.21,  4.24,  4.25, 
4.26.  4.31.  4.34,  4.35  and  4.36.»*  They 
need  only  provide  QEPs  and  QECs  with 
the  statement  prescribed  in  Rule 
4.7(a)(2)(i)(A)  for  CPOs  and  Rule 
4.7(b)(2)(i)(A)  for  CTAs,  which  explains 
that  an  offering  memorandiun  is  not 
required  to  be  filed  with  and  has  not 
been  reviewed  by  the  Commission 
pursuant  to  an  exemption. 

Part  30,  specifically  Rule  30.6(b). 
governs  the  disclosure  requirements  for 
CPOs  and  CTAs  who  invest  in  foreign 
futiu^s  or  foreign  option  contracts  on 
behalf  of  U.S.  customers.  It  does  not 
distinguish  between  retail  customers 
and  sophisticated  customers  because  the 
QEP  and  QEC  categorization  was  not 
established  until  the  development  of 
Rule  4.7  in  1992.  Rule  30.6(b)  currently 
requires  all  CPOs  and  CTAs  registered 
or  required  to  be  registered  under  part 
30,  including  those  exempt  fi-om 
registration  pursuant  to  Rule  30.5.  to 


"  Pursuant  to  Rule  30.5(c),  exempt  IBs  must 
comply  with  Rule  30.6.  Rule  30.6(a)  requires  FCMs 
and  IBs  to  provide  foreign  futures  and  foreign 
options  customers  with  the  Risk  Disclosure 
Statement  prescribed  by  Rule  1.55(b) — the  same 
disclosure  required  of  registered  FCMs  and  IBs 
trading  in  domestic  markets. 

"As  provided  in  the  final  rulemaking  of  Rule  4.7, 
QEPs  and  QECs  are  deemed  to  be  sophisticated 
investors  that  possess  "either  the  investment 
expertise  and  experience  necessary  to  understand 
the  risks  involved,  *  *   *  or  have  an  investment 
portfolio  of  a  size  sufficient  to  indicate  that  the 
participant  has  substantial  investment  experience 
and  thus  a  high  degree  of  sophistication  with  regard 
to  investments  as  well  as  financial  resources  to 
withstand  the  risk  of  their  investment"  and, 
therefore,  require  fewer  disclosure  protections  than 
retail  customers.  57  FR  34853,  at  34854  (August  7, 
1992). 


provide  prospective  participants  or 
clients  with  only  the  Risk  Disclosure 
Statement  prescribed  by  Rule  4.24(b)  for 
CPOs  or  Rule  4.34(b)  for  CTAs.  In 
contrast,  CPOs  and  CTAs  who  solicit  or 
accept  orders  from  U.S.  customers  for 
trading  on  U.S.  markets  are  required  to 
provide  the  extensive  firm-specific 
information  contained  in  a  Disclosiu« 
Document  required  by  part  4  of  the 
regulations.  Thus,  U.S.  retail  customers 
who  trade  on  U.S.  markets  receive  more 
extensive  disclosures  than  do  U.S.  retail 
customers  who  trade  only  foreign 
futures  and  foreign  option  contracts. 

1.  U.S.  Retail  Investors 

To  ensiue  adequate  risk  disclosures 
are  provided  to  all  U.S.  investors  trading 
in  foreign  futvu^s  and  option  contracts, 
the  Commission  proposes  amending 
Rule  30.6(b)  to  provide  that  CPOs  or 
CTAs  registered  or  required  to  be 
registered  under  part  30,  including 
those  exempt  from  registration  pursuant 
to  Rule  30.5,  may  solicit  or  accept  order 
from  U.S.  retail  customers  for  trading  in 
foreign  futures  or  foreign  option 
contracts  only  if  the  CPO  or  CTA  first 
provides  each  prospective  participant  or 
prospective  client  with  the  Disclosure 
Document  required  by  Rule  4.21  for 
CPOs  and  Rule  4.31  for  CTAs, 
containing  the  disclosures  required  by 
Rules  4.24  and  4.34,  respectively.  These 
Disclosiu«  Docvunents  should  be  filed  in 
compliance  with  Rule  4.26  for  CPOs  and 
Rule  4.36  for  CTAs."  By  this 
amendment,  U.S.  retail  customers  will 
receive  similar  disclosures  whether  they 
trade  on  domestic  or  foreign  markets. 

2.  U.S.  QEP  and  QEC  Customers 

As  discussed  above.  Rule  30.6 
ciurently  requires  CPOs  and  CTAs  to 
provide  the  entire  Risk  Disclosiu^ 
Statement  of  Rule  4.24(b)  for  CPOs  and 
Rule  4.34(b)  for  CTAs  to  all  customers, 
including  QEPs  and  QECs.  In  contrast. 
Rule  4.7  does  not  require  CPOs  and 
CTAs  to  provide  QEPs  and  QECs  who 
trade  in  U.S.  markets  vfith  the  Risk 
Disclosure  Statement  of  Rules  4.24(b) 
and  4.34(b).  It  only  requires  CPOs  and 
CTAs  to  give  QEPs  and  QECs  the 
limited  notices  in  Rules  4.7(a)(2)(i)(A) 
and  4.7(b){2)(i)(A),  respectively.  To 
make  the  disclosures  to  QEPs  and  QECs 
more  uniform,  whether  they  invest  in 
U.S.  markets  or  foreign  markets,  the 
Commission  proposes  amending  Rule 
30.6  as  follows. 

As  proposed.  Rule  30.6  would  require 
CPOs  and  CTAs  to  provide  QEPs  and 
QECs  writh  only  the  risk  disclosiu-es 


contained  in  Rules  4.24(b)(2)  and 
4.34(b)(2),  respectively,  which  are  the 
disclosures  that  specifically  address  the 
risks  of  trading  in  foreign  futures  and 
foreign  options.  CPOs  and  CTAs  would 
no  longer  provide  the  entire  Risk 
Disclosure  Statement.'^  In  addition. 
CPOs  and  CTAs  who  solicit  and  accept 
orders  from  QEPs  and  QECs  would  be 
required  to  provide  foreign  futures  and 
foreign  options  customers  with  the 
statements  in  Rules  4.7(a)(2)(i)(A)  and 
4.7(b)(2)(i)(A).  respectively. 

Thus,  the  net  effect  of  these 
amendments  is  that  CPOs  and  CTAs 
who  solicit  foreign  futures  and  options 
customers  who  are  QEPs  and  QECs  will 
be  required  to  provide  slightly  more 
disclosure  than  they  do  to  QEPs  and 
QECs  who  trade  on  domestic  markets, 
but  will  be  allowed  to  disclose  less  than 
Rule  30.6  currently  requires. 

m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-611.  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
business.  The  Commission  has 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.'^  The 
Commission  previously  has  determined 
that  CPOs  are  not  small  entities  for  the 
purpose  of  the  RFA.'"  With  respect  to 
CTAs  and  IBs,  the  Commission  has 
stated  that  it  would  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  all  or  some  affected  CTAs  and 
IBs  would  be  considered  to  be  small 
entities  and,  if  so,  the  economic  impact 
on  them  of  any  rule.»»  In  this  regard,  the 
Commission  notes  that  the  regulations 
being  proposed  herein  with  respect  to 
CTAs'  and  IBs'  activities  relating  to 
foreign  futures  and  foreign  option 
contracts  are  essentially  the  same  as 
those  governing  CTAs  and  IBs  in 
connection  with  their  activities  relating 
to  futures  contracts  and  options  traded 
or  executed  on  or  subject  to  the  rules  of 
a  contract  market  designated  by  the 
Commission.  The  Commission  has 


"If  this  provision  were  to  be  adopted,  it  would 
be  necessary  for  the  Commission  to  issue  an  order 
delegating  to  NFA  the  function  of  reviewing 
Disclosure  Documents  filed  pursuant  to  Rule  30.6. 


"CPOs  and  CTAs  who  solicit  only  QEPs  and 
QECs  for  trading  on  domestic  markets  presently  are 
not  required  by  Part  4  to  provide  the  Risk 
Disclosure  Statements  in  Rules  4.24  and  4.34.  The 
Commission  believes  that  the  specific  risk 
disclosure  statements  in  Rules  4.24(b)(2)  and 
4.34(b)(2)  should  be  provided  to  all  U.S.  customers 
solicited  to  trade  foreign  futures  and  foreign 
options,  including  QEPs  and  QECs,  due  to  the 
difierence  in  regulatory  protections  available  when 
trading  on  foreign  exchanges. 

"47  FR  18618-18621  (Apri.  30. 1982). 

'•47  FR  18619-18620. 

>»47FR  18618-18620. 
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previously  determined  that  the 
disclosure  requirements  governing  these 
categories  of  registrant  will  not  have  a 
significant  ecorfcmic  impact  on  a 
substantial  nun^ber  of  small  entities,  ^o 
In  fact.  Rule  4.3|l,  w^hich  governs  the 
disclosiu'e  requirements  for  CTAs,  was 
revised  in  1995|for  the  purpose  of 
reducing  the  nuimber  of  disclosures 
required  and  focusing  on  succinct 
disclosure  of  material  information.  The 
Commission  determined  that  the  revised 
rule  reduced  rather  than  increased  the 
requirements  of  former  Rule  4.31. 
Therefore,  the  (Jhairperson,  on  behalf  of 
the  Commissioi,  hereby  certifies, 
pursuant  to  5  uls.C.  605(b),  that  these 
proposed  regulations  will  not  have  a 
significant  ecoi^omic  impwict  on  a 
substantial  nuniber  of  small  entities. 
Nonetheless,  the  Commission 
specifically  requests  comment  on  the 
impact  these  proposed  rules  may  have 
on  small  entitieJB. 

B.  Paperwork  fljeduction  Act 

When  publishing  proposed  rule,  the 
Paperwork  Redpction  Act  of  1995  21 
imposes  certairi  requirements  on  federal 
agencies  (inducing  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  Refined  by  the 
Paperwork  Reduction  Act.  In 
compliance  wifli  the  Act,  the 
Conmiission,  through  this  rule  proposal, 
soUcits  comments  to: 

(1)  Evaluate  wl^ether  the  proposed 
collection  of  infatrnation  is  necessary  for  the 
proper  performaijce  of  the  functions  of  the 
agency,  includint  the  validity  of  the 
methodology  and  assumptions  used;  (2) 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infohnation  including  the 
validity  of  the  mf  thodology  and  assumptions 
used;  (3)  enhanc^  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses.  1 

The  Commission  has  submitted  these 
proposed  rules]  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
The  burden  as^iated  with  the  entire 
new  collection  3038-0023,  of  which 
these  proposed  rules  are  a  part,  is  as 
follows: 


Average  burden 
sponse. 


hours  per  re-     16.13. 


><>See  60  FR  38U6.  3B181  (July  25. 1995)  and  48 
FR  35248  (August  i  1983). 
"Pub.  L  104-i:  (May  13. 1995). 


Number  of  respondents  73.435. 

Frequency  of  response  On  occa- 
sion. 

The  burden  associated  with  these 
specific  proposed  rules  is  as  follows: 

Rule  30.5 — 
Average  burden  hours  per       1.00. 
response. 

Number  of  Respondents 65. 

Frequency  of  response  On  occa- 
sion. 

Rule  30.6(b)(1)— 
Average  burden  hours  per       .5. 
response. 

Number  of  Respondents 40. 

Frequency  of  response  On  occa- 
sion. 
Rule  30.6(b)(2)— 
Average  burden  hours  per       3.0. 
response. 

Number  of  Resjjondents 5. 

Frequency  of  resp>onse  On  occa- 
sion. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  these  proposed  rules  should  contact 
the  Desk  Officer,  CFTC,  Office  of 
Management  and  Budget,  Room  10202, 
NEOB,  Washington.  DC  20503.  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  the  CFTC  Clearance 
Officer.  1155  21st  Street.  NW.. 
Washington,  DC  20581  (202)  418-5160. 

List  of  Subjects  in  17  CFR  Part  30 

Definitions,  Foreign  futures, 
Consumer  protection,  Foreign  options, 
Registration  requirements.  Reporting 
and  recordkeeping  requirements,  Risk 
disclosure  statements.  Treatment  of 
foreign  futures  and  options  secured 
amount. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  2(a)(1),  4(b).  4c  and 
8  thereof.  7  U.S.C.  2.  6(b).  6c  and  12a 
(1982),  and  pursuant  to  the  authority 
contained  in  5  U.S.C.  552  and  552b 
(1982),  the  Conunission  hereby  proposes 
to  amend  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  30— FOREIGN  FUTURES  AND 
OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4. 6. 6c  and  12a, 
unless  otherwise  noted. 

2.  Section  30.5  is  proposed  to  be 
amended  by  adding  introductory  text, 
revising  paragraph  (a)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  30.5    Alternative  procedures  for  non- 
domestic  persons. 

Any  person  not  located  in  the  United 
States,  its  territories  or  possessions,  who 


is  required  in  accordance  with  the 
provisions  of  this  part  to  be  registered 
with  the  Commission,  other  than  a 
person  required  to  be  registered  as  a 
futures  commission  merchant,  may 
apply  for  an  exemption  from  registration 
under  this  part  by  filing  a  petition  for 
exemption  with  the  National  Futures 
Association  and  designating  an  agent  for 
service  of  process,  as  specified  below.  A 
person  who  receives  confirmation  of  an 
exemption  pursuant  to  this  section  must 
cany  any  accounts  for  or  on  behalf  of 
any  foreign  futures  or  foreign  options 
customer  with  a  registered  futures 
commission  merchant  or  with  a  foreign 
broker  who  has  received  confirmation  of 
an  exemption  pursuant  to  §  30.10  of  this 
part  in  accordance  with  the  provisions 
of  §  30.3(b)  of  this  part. 

(a)  Agent  for  service  of  process.  Any 
person  who  seeks  exemption  from 
registration  under  this  part  shall  enter 
into  a  written  agency  agreement  with 
the  futures  commission  merchant 
located  in  the  United  States  through 
which  business  is  done,  with  any 
registered  futures  association  or  any 
other  person  located  in  the  United 
States  in  the  business  of  providing 
services  as  an  agent  for  service  of 
process,  pursuant  to  which  agreement 
such  futures  commission  merchant  or 
other  person  is  authorized  to  serve  as 
the  agent  of  such  person  for  purposes  of 
accepting  delivery  and  service  of 
communications  issued  by  or  on  behalf 
of  the  Commission,  U.S.  Department  of 
Justice,  any  self-regulatory  organization 
or  any  foreign  futures  or  foreign  options 
customer.  If  the  written  agency 
agreement  is  entered  into  with  any 
person  other  than  the  futures 
commission  merchant  through  which 
business  is  done,  the  futures 
commission  merchant  or  foreign  broker 
who  has  received  confirmation  of  an 
exemption  pursutmt  to  §  30.10  of  this 
part  with  whom  business  is  conducted 
must  be  expressly  identified  in  such 
agency  agreement.  Service  or  delivery  of 
any  communication  issued  by  or  on 
behalf  of  the  Commission.  U.S. 
Department  of  Justice,  any  self- 
regulatory  organization  or  any  foreign 
futures  or  foreign  options  customer, 
pursuant  to  such  agreement,  shall 
constitute  valid  and  effective  service  or 
delivery  upon  such  person.  Unless 
otherwise  specified  by  the  Commission, 
the  agreement  required  by  this  section 
shall  be  filed  with  the  Vice  President- 
Registration.  National  Futures 
Association,  200  West  Madison  Street, 
Chicago,  Illinois  60606.  with  a  copy  to 
the  Vice  President-Compliance, 
National  Futures  Association.  For  the 
purposes  of  this  section,  the  term 
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"communication"  includes  any 
summons,  complaint,  order,  subpoena, 
request  for  information,  or  notice,  as 
well  as  any  other  written  dociunent  or 
correspondence  relating  to  any  activities 
of  such  person  subject  to  regulation 
under  this  part. 
•        •        •        •        * 

(e)  Petition  for  exemption.  Any  person 
seeking  an  exemption  from  registration 
as  an  introducing  broker,  commodity 
pool  operator  or  commodity  trading 
advisor  imder  this  section  file  a  petition 
for  exemption,  which  will  be  granted  or 
denied  based  on  compliance  with 
§  30.5(a)  and  the  provisions  of  this 
paragraph.  The  petition  must: 

(1)  Be  in  writing; 

(2)  Provide  the  name,  main  business 
address  and  main  business  telephone 
number  of  the  appUcant; 

(3)  Represent  that:  (i)  The  appUcant  is 
located  outside  of  the  United  States,  its 
territories  or  possessions; 

(ii)  The  applicant  does  not  trade 
contracts  on  behalf  of  any  U.S.  person 
on  any  market  regulated  by  the 
Commission;  and 

(iii)  The  applicant  irrevocably  agrees 
to  jurisdiction  of  the  Commission  and 
state  and  federal  courts  in  the  United 
States  with  respect  to  activities  and 
transactions  subject  to  this  part; 

(4)  Represent  that  the  applicant  would 
not  be  statutorily  disqualified  from 
registration  under  section  8a(2)  or  8a(3) 
of  the  Conunodity  Exchange  Act  and 
that  the  applicant  is  not  disqualified 
from  registration  pursuant  to  the  laws  or 
regulations  of  its  home  country; 

(5)  If  the  applicant  or  its  activities  are 
regulated  by  any  government  entity  or 
self-regulatory  organization,  state  the 
name  and  address  of  such  government 
entity  or  self-regulatory  organization; 

(6)  State  whether  the  applicant  is 
applying  for  a  §  30.5  exemption  from 
registration  as  an  introducing  broker, 
commodity  pool  operator  or  commodity 
trading  advisor; 

(7)  Be  signed  as  follows:  If  the 
applicant  is  sole  proprietorship,  by  the 
sole  proprietor;  if  a  partnership,  by  a 
general  partner;  if  a  corporation,  by  the 
chief  executive  officer  or  other  person 
legally  authorized  to  bind  the 
corporation;  and 

(8)  Be  filed  v«th  the  Vice  President- 
Registration,  National  Futures 
Association,  200  West  Madison  Street, 
Chicago,  Illinois  60606,  with  a  copy  to 
the  Vice  President-Compliance, 
National  Futures  Association. 

•        •        •        *        • 

3.  Section  30.6  is  proposed  to  be 
amended  by  revising  paragraph  fb)  to 
read  as  follows: 


§30.6    Disclosure. 

***** 

(b)  Commodity  pool  operators  and 
commodity  trading  advisors.  (1)  With 
respect  to  qualified  eligible  participants, 
as  defined  in  §4.7(a)(l)(ii)  of  this 
chapter,  a  commodity  pool  operator 
registered  or  required  to  be  registered 
under  this  part,  or  exempt  from 
registration  pursuant  to  §  30.5  of  this 
part,  may  not,  directly  or  indirectly, 
solicit,  accept  or  receive  funds, 
securities  or  other  property  from  a 
prospective  quaUfied  eligible 
participant  in  a  foreign  commodity  pool 
that  it  operates  or  that  it  intends  to 
operate,  unless  the  commodity  pool 
operator,  at  or  before  the  time  it  engages 
in  such  activities,  first  provides  each 
prospective  qualified  eligible 
participant  with  the  Risk  Disclosure 
Statement  set  forth  in  §  4.24(b)(2)  and 
the  statement  in  §4.7(a)(2)(i)(A).  With 
respect  to  quaUfied  eUgible  cUents,  as 
defined  in  §4.7(b)(l)(u)  of  this  chapter, 
a  commodity  trading  advisor  registered 
or  required  to  be  registered  under  this 
part,  or  exempt  from  registration 
pursuant  to  §  30.5  of  this  part,  may  not 
soUcit  or  enter  into  an  agreement  with 
a  prospective  qualified  eligible  client  to 
direct  or  to  guide  the  cUent's  foreign 
commodity  interest  trading  by  means  of 
a  systematic  program  that  recommends 
specific  transactions,  unless  the 
commodity  trading  advisor,  at  or  before 
the  time  it  engages  in  such  activities, 
first  provides  each  qualified  eligible 
cUent  with  the  Risk  Disclosure 
Statement  set  forth  in  §  4.34(b)(2)  and 
the  statement  in  §4.7(b)(2)(i)(A). 

(2)  With  respect  to  participants  who 
do  not  satisfy  the  requirements  of 
qualified  eUgible  participants,  as 
defined  in  §4.7(a)(l)(ii)  of  this  chapter, 
a  commodity  pool  operator  registered  or 
required  to  be  registered  under  this  part, 
or  exempt  from  registration  pursuant  to 
§  30.5  of  this  part,  may  not,  directly  or 
indirectly,  solicit,  accept  or  receive 
funds,  securities  or  other  property  from 
a  prospective  participant  in  a  foreign 
pool  that  it  operates  or  that  it  intends  to 
operate,  unless  the  commodity  pool 
operator,  at  or  before  the  time  it  engages 
in  such  activities,  first  provides  each 
prospective  participant  with  the 
Disclosure  Eiocument  required  to  be 
furnished  to  customers  or  potential 
customers  pursuant  to  §4.21  of  this 
chapter  and  files  the  Disclosure 
Document  in  accordance  with  §  4.26  of 
this  chapter.  With  respect  to  clients  who 
do  not  satisfy  the  requirements  of 
qualified  eligible  clients,  as  defined  in 
§4.7(b)(l)(ii)  of  this  chapter,  a 
commodity  trading  advisor  registered  or 
required  to  be  registered  imder  this  part. 


or  exempt  from  registration  pursuant  to 
§  30.5,  may  not  solicit  or  enter  into  an 
agreement  with  a  prospective  client  to 
direct  or  to  guide  the  cUent's  foreign 
commodity  interest  trading  by  means  of 
a  systematic  program  that  recommends 
specific  transactions,  unless  the 
commodity  trading  advisor,  at  or  before 
the  time  it  engages  in  such  activities, 
first  provides  each  prospective  client 
with  the  Disclosiue  Document  required 
to  be  furnished  customers  or  potential 
customers  pursuant  to  §  4.31  of  this 
chapter  and  files  the  Disclosure 
Document  in  accordance  with  §  4.36  of 
this  chapter. 
*        •        •        »        * 

Dated:  January  4, 1999. 

By  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  99-375  Filed  1-8-99;  8:45  am] 

BILLING  COOC  6361-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[RE6-10690&-e8] 
RIN  1545-AW09 

Allocation  of  Loss  With  Respect  to 
Stocl(  and  Other  Personal  Property 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Partial  withdrawal  of  notice  of 
proposed  ndemaking;  notice  of 
proposed  rulemaking  by  cross-reference 
to  temporary  regulations;  and  notice  of 
pubUc  hearing. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  the  allocation  of  loss 
recognized  on  the  disposition  of  stock 
and  other  personal  property.  The  loss 
allocation  regulations  primarily  will 
affect  taxpayers  that  claim  the  foreign 
tax  credit  and  that  incur  losses  with 
respect  to  personal  property  and  are 
necessary  to  modify  existing  guidance. 
Prior  proposed  regulations  are 
withdrawn.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  May  5,  1999.  OutUnes  of 
oral  comments  to  be  discussed  at  the 
public  hearing  scheduled  for  May  26, 
1999,  must  be  received  by  May  5, 1999. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG- 1 06905-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
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Washington.  D^  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hoiu^  of  8  a.m.  and 
5  p.m.  to:  CC:DbM:CORP:R  (REG- 
106905-98),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  ivashington.  DC. 
Alternatively,  tkxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  th0  "Tax  Regs"  option  on 
the  IRS  Home  ^age.  or  by  submitting 
comments  direply  to  the  IRS  Internet 
site  at 
http://www.iraustreas.gov/prod/ 

tax regs/comments.  html.  The  public 

hearing  will  beheld  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  AVenue.  NW.,  Washington, 
DC. 

FOR  FURTHER  irTORiUnON  CONTACT: 
Concerning  thq  regulations  in  general, 
Seth  B.  Goldstein  of  the  Office  of 
Associate  Chief  Counsel  (International), 
(202)  622-381Q;  concerning  submissions 
of  comments,  t^e  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing.  Michael  Slaughter, 
(202)  622-719q  (not  toll-free  numbers). 

SUPPLEMENTARt  INFORMATION: 

Background    j 

Temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  provide  giudance  concerning 
the  allocation  of  loss  with  respect  to 
personal  propeirty.  The  text  of  those 
temporary  radiations  also  serves  as  the 
text  of  these  pmposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  pi|oposed  regulations. 
Proposed  §  1.805-1.  published  on  July 
8. 1996  (REG-i0975O-95.  formerly 
INTL-4-95  (1^6-2  C.B.  484).  61  FR 
35696),  is  withjdrawn. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

An  initial  regulatory  flexibility 
analysis  has  been  prepared  for  this 
notice  of  proposed  rulemaking  under  5 
U.S.C.  603.  A  ixmmiary  of  the  analysis 
is  set  forth  bel^w  under  the  heading 
"Summary  of  Initial  Regulatory 
Flexibihty  Analysis."  Pursuant  to 
section  7805(fl  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Adm  nistration  for  comment 
on  its  impact  c  n  small  businesses. 


Summary  of  Initial  Regulatory 
Flexibility  Analysis 

These  proposed  regulations  under 
sections  861  and  865  of  the  Internal 
Revenue  Code  address  the  allocation  of 
loss  with  respect  to  personal  property 
and  are  necessary  for  the  proper 
computation  of  the  foreign  tax  credit 
limitation  under  section  904  of  the 
Internal  Revenue  Code.  These 
regulations  are  promulgated  under 
sections  861,  865(j)(l)  and  7805  of  the 
Internal  Revenue  Code.  If  adopted,  these 
proposed  regulations  will  affect  small 
entities  such  as  small  businesses  but  not 
other  small  entities  such  as  government 
or  tax  exempt  organizations,  which  do 
not  pay  taxes.  The  IRS  and  Treasury 
Department  are  not  aware  of  any  federal 
rules  that  duplicate,  overlap  or  conflict 
with  these  regulations.  None  of  the 
significant  alternatives  considered  in 
drafting  these  regulations  would  have 
significantly  altered  the  economic 
impact  of  these  regulations  on  small 
entities.  There  are  no  alternative  rules 
that  are  less  burdensome  to  small 
entities  but  that  accomplish  the  purpose 
of  the  statute.  The  IRS  and  Treasury 
Department  request  comments  from 
small  entities  concerning  this  analysis. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  to  the  IRS  (a  signed  original  and 
eight  (8)  copies).  In  particular,  the  IRS 
requests  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  may 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  26,  1999,  beginning  at  10  a.m. 
in  room  2615  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
seciuity  procediu^s,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 


outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  5, 1999.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Seth  B.  Goldstein,  of  the 
Office  of  the  Associate  Chief  Coimsel 
(International),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PAFIT  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   • 
Section  1.865-1  also  issued  under  26 
U.S.C.  865.  •   *   * 

Par.  2.  Section  1.861-8  is  amended  by 
revising  paragraph  (e)(8)  to  read  as 
follows: 

§  1 .861  -8  Computation  of  taxable  Income 
from  sources  within  the  United  States  and 
from  other  sources  and  activities. 

•  •        *        •        * 

(e)  •  *  * 

(8)  [The  text  of  this  proposed 
paragraph  (e)(8)  is  the  same  as  the  text 
of  §  1.861-8T(e)(8)  published  elsewhere 
in  this  issue  of  the  Federal  Register.] 

•  •        •        •        • 

Par.  3.  Section  1.865-1  is  added 
immediately  following  §  1.864-8T,  to 
read  as  follows: 

§  1.865-1  Loss  with  respect  to  personal 
property  other  than  stock. 

[The  text  of  this  proposed  §  1.865-1  is 
the  same  as  the  text  of  §  1.865-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Par.  4.  Section  1.865-2  is  amended  by 
adding  paragraphs  (b)(4)(iii)  and 
(b)(4)(iv)  Example  3  through  Example  6 
to  read  as  follows: 

§  1 .865-2    Loss  with  respect  to  stock. 

•  *        *        *        « 

(b)*  *  * 
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Ml  •     •     • 

(iii)  [The  text  of  this  proposed 
paragraph  (b)(4)(iii)  is  the  same  as  the 
text  of  §  1.865-2T(b)(4)(iii)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.] 

(iv)  *  *  * 

Example  3  through  Example  6  [The 
text  of  this  proposed  paragraph  (b)(4)(iv) 
•Example  3  through  Example  6  is  the 
same  as  the  text  of  §  1.865-2T(b)(4)(iv) 
Example  3  through  Example  6 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 
*        *        «        *        • 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  99-151  Filed  1-6-99;  8:45  am] 
MLUNQ  CODE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  13 

Glacier  Bay  National  Park,  Alaska; 
Commercial  Fishing  Regulations  and 
Environmental  Assessment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  comment  period 
extension  for  Proposed  Rule  and 
Environmental  Assessment. 

summary:  The  National  Park  Service 
(NPS)  announces  that  the  public 
comment  period  for  the  proposed  rule 
concerning  Glacier  Bay  National  Park 
commercial  fishing  published  on  April 
16,  1997 (62  PR  18547) and 
Environmental  Assessment  (EA)  has 
been  extended  to  February  1, 1999.  The 
public  comment  period  for  the  proposed 
rule  and  EA  will  end  February  1, 1999. 
DATES:  Comments  on  the  proposed  rule 
and  EA  will  be  accepted  Uirough 
February  1, 1999. 

ADDRESSES:  Comments  on  the  proposed 
rule  and  EA  should  be  submitted  to  the: 
Superintendent,  Glacier  Bay  National 
Park  and  Preserve,  P.  O.  Box  140, 
Gustavus,  Alaska  99826.  Comments  on 
the  proposed  rule  and  EA  may  be  made 
on  the  park's  Web  site  at  http:// 
www.nps.gov/glba,  or  by  phoning  the 
park  at  (907)  697-2230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  the  Executive 
Summary  are  available  by  vmting  to 
Glen  Yankus,  National  Park  Service 
Support  Office,  2525  Gambell  St., 
Anchorage,  Alaska  99503,  or  calling 
(907)  257-2645.  The  EA  Executive 
Summary,  Proposed  Rule,  and  Section 
123  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 


Appropriations  Act  for  FY  1999  are  also 
available  on  the  park's  Web  site  at  http:/ 
/www.nps.gov/glba. 

Dated:  December  28, 1998. 
ludy  Gottlieb, 

Acting  Regional  Director.  Alaska. 

(PR  Doc.  99-478  Filed  1-8-99;  8:45  am] 

BILUNO  COOE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-01 06b;  FRL-6210-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  oxides  of  nitrogen 
(NOx)  emissions  from  the  operations  of 
fuel  burning  equipment,  electric  power 
generating  equipment,  and  steam 
generating  equipment  within  the  Mojave 
Desert  Air  Quality  Management  District 
(MDAQMD). 

The  intended  effect  of  proposing 
approval  of  these  revisions  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  not  take  effect  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  by  February  10, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 


Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hoiu-s.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
CaUfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 
Mojave  Desert  Air  Quality  Management 
District,  15428  Civic  Drive,  Suite  200, 
Victorville,  CA  92392-2383. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaidng  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  approval  of 
MDAQMD's  Rules  474,  Fuel  Burning 
Equipment;  475,  Electric  Power 
Generating  Equipment;  476,  Steam 
Power  Generating  Equipment;  and 
removal  of  MDAQMD  Rule  68.  Fuel 
Burning  Equipment — Oxides  of 
Nitrogen.  These  rules  were  submitted  by 
the  California  Air  Resources  Board  to 
EPA  on  March  10, 1998.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  14, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 
[PR  Doc.  99-81  Filed  1-8-99;  8:45  am) 
BILUNO  COOE  66aft-«»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Doclcet  No.  FEMA-7275] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
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already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  FloodI  Insurance  Program 
(NFIP).  I 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  |his  proposed  rule  in  a 
newspaper  of  l^al  circulation  in  each 
community. 

ADDRESSES:  Thb  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Execi^tive  Officer  of  each 
community.  Tlje  resf)ective  addresses 
are  listed  in  th4  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Ehrectorate, 
Federal  Emergency  Management 
Agency.  500  C  Street  SW.,  Washington, 
DC  20472,  (2O20  646-3461,  or  (email) 
matt.millei@feina.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations^  of  base  flood  elevations 
and  modified  bjase  flood  elevations  for 
each  community  listed  below,  in 
accordance  witfc  section  110  of  the 
Flood  Disaster  f>rotection  Act  of  1973, 
42  U.S.C.  4104^  and  44  CFR  67.4(a). 

These  propo^d  base  flood  and 
modified  base  Oood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  $ie  required.  They 
should  not  be  donstrued  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 


stringent  in  their  floodplain 
management  jequirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibiUty  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2Cb)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  pubUshed  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


City/town/county 


Source  of  flooding 


Location 


fDepth  in  feet  above 

ground.  'Elevation  in  feet 

(NQVD) 


Existing 


Modified 


Connecticut 


Middletown  (City), 
Middlesex  County. 


Mattabasset  River 


Miner  Brook  ... 
Sawmill  Brook 


Approximately  60  feet  downstream  of 
State  Route  72. 

At  upstream  county  boundary  (approxi- 
mately 2,590  feet  upstream  of  Indus- 
trial Park  Road). 

At  confluerv^e  with  Mattabasset  River 

Approximately  50  feet  downstream  of 
abandoned  railroad. 

At  confluence  with  Mattabasset  River 

Approximately  1,530  feet  downstream  of 
Aetna  Entrance  Road. 


*24 
•25 


•24 
•24 

•25 
•25 


•23 
•23 


*23 
•23 

•23 

•24 


Maps  availablefor  inspection  at  Vtie  Municipal  Building,  Planning  and  Zoning  Room,  245  DeKoven  Drive,  Mkldletown,  Connecticut. 

Send  commentB  to  The  Honoratde  Domenique  S.  Thorton,  Mayor  of  the  City  of  Middletown,  245  DeKoven  Drive,  P.O.  Box  1300,  Middletown, 
Connecticut  06457. 


Ftorkia 


Apopka  (City).  Or- 
ange Courtly. 


I^e  Alden 


Lake  Cora 

Upper  Lake  Doe 

Lower  Lake  Doe 

Lake  Hiawatha 

Lake  Marshall  

Lake  Maynard 

Lake  Merril  and  Wolf  Lake 
Lake  Peari  No.  l  


Entire  shoreline  within  community 


Entire 
Entire 
Errtire 
Entire 
Entire 
Entire 
Entire 
Entire 


shoreline 
shoreline 
shoreline 
shoreline 
shoreline 
shoreline 
shoreline 
shoreline 


within  community 
within  community 
within  community 
within  community 
within  community 
within  community 
within  community 
within  community 


•70 

None 
•70 
None 
None 
•70 
None 
None 
None 


•68 

•64 
•71 
•71 
•74 
•71 
•70 
•64 
•70 
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State 

■  City/town/county 

Source  of  flooding 

Locatkxi 

•Depth  in  feet  atwve 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

- 

Lake  Prevatt  

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Approximately    800    feet    southwest    of 

intersection  of  Ellen  Lane  and  Schopke 

Lester  Road. 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

None 
None 
None 

None 
•68 
None 
None 
None 
None 
•65 
None 
None 

None 
None 

•61 

Lake  Rutherford 

•71 

Lake  Standish 

Lake  Witherington  

•68 
'68 

Lake  Francis 

•65 

Lake  Opal  

•85 

Lake  Carter 

•76 

Unnamed  Lake  12 

•70 

Unnamed  Lake  13 

•70 

Lake  McCoy  

Rnrrtor  |  ^k^^ 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Approximately  350  feet  northeast  of  Inter- 
section of  Lakeskle  Drive  and  North 
Lake  Avenue. 

Entire  shoreline  within  community 

Approximately    700    feet    souttiwest    of 
intersection  of  Ocoee   Apopka   Road 
and  West  Keene  Road. 

•67 
•80 

Dream  Lake 

Lake  Jackson  No.  2  

Medicine  Lake 

•117 

•82 
•73 

Maps  available  for  inspection  at  Vrte  City  Engineer's  Offtoe.  120  East  Maine  Street,  Second  Fkxx,  Apopka,  Fk>nda. 
Send  comments  to  The  Honorable  John  H.  Land,  Mayor  of  the  City  of  Apopka,  P.O.  Box  1229.  Apopka,  Florida  32704-1 


229. 


Fkxida 


Eatonville  (Town), 
Orange  County. 


Lake  Shadow . 


Approximately  1,000  feet  northwest  of 
intersection  of  West  Kennedy  Boule- 
vard and  South  Keller  Road. 

Maps  available  for  inspection  at  the  Eatonville  Town  Hall,  307  East  Kenney  Boulevard,  Eatonville,  Florida. 

Send  comments  to  The  HonoratJie  Anttwny  Grant,  Mayor  of  the  Town  of  Eatonville,  P.O.  Box  2163,  Eatonville,  Fk>rida  32751. 


Nor>e 


Maps  available  for  inspectk>n  at  the  Maitland  City  Hall,  Building  arxj  Zoning  Department,  1 776  Independence  Lane,  Maitland,  Fk>rida. 
Send  comments  to  The  Honorable  Robert  Breaux.  Mayor  of  the  City  of  Maitland,  1776  Independence  Lane,  Maitland,  Flonda  32751 . 


•85 


Florida 

Maitland  (City),  Or- 
ange Courity. 

Lake  MaitJand 

Entire  shoreKrw  witNn  community    .. . 

•68 

*70 

Stream  A  No.  2  

Approximately   1,100  feet   upstream  of 
Dommerich  Drive. 

None 

•69 

Approximately    1,400   feet  upstream  of 

None 

•70 

Dommerkjh  Drive. 

Lake  Minnehaha 

Approximately  1,000  feet  south  of  inter- 
section of  Mayo  Avenue  and  Silver 
Palm  Lane. 

•70 

•68 

Florida 


Ocoee  (City),  Or- 
ange County. 


Lake  Addah 

Lake  Lotta 

Lake  Ully  No.  1 

Lake  Pearl  No.  3 

Maps  available  for  inspectk>n  at  the  Ocoee  City  Hall,  Buikjing  and  Zoning  Department  1 50  North  Lakeshore  Drive,  Ocoee,  Florida. 
Send  comments  to  The  Honorable  S.  Scott  Vandergrift,  Mayor  of  the  City  of  Ocoee.  150  North  Lakeshore  Drive,  Ocoee,  Fkxkla  34761. 


At  State  Highway  50 


Approximately    100    feet 

South  Bluford  Avenue. 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  conrvnunity 

Entire  shoreline  within  community 


upstream    of 


Norte 


None 


None 
None 
None 
None 


•101 

•117 

•81 

•93 

•122 

•122 


Ftorida 

Orange  County 
(Unincorporated 
Areas). 

Lake  Addah 

Entire  shoreline  within  communitv 

None 

None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

ttone 

*81 

Lake  Alma  

Entire  shoreline  within  community 

*77 

Lake  Alpharetta 

Entire  shoreline  within  community 

•74 

Lake  Artie  

Entire  shoreline  within  community 

Entire  shoreline  within  community 

•76 

1  ake  Allien 

•114 

Iflko  Av^lon    

Entire  shoreline  within  community 

*99 

Lake  Bartho 

Entire  shorelir>e  within  community 

*S6 

Pnrrlfif  1  ^kA       

Entire  shoreline  within  community 

*80 

Lake  Buchanan  

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Errtire  shoreline  within  community 

Approximately    1,000   feet   southeast   of 

Ocoee  Apopka  Road  and  West  Keene 

Road. 
Entire  shoreline  within  community 

*95 

P(iCk  I  ?»kA  

*80 

Lake  Buynak „ 

Lake  Carter 

Club  Lake  

•114 
•7» 

•61 
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State 


City/town/county 


Source  of  flooding 


Comer  Lake 

Lake  Ck)rtez 

Lake  Crescent 

Downey  Lake  ....; 

Lake  Drawdy  

Dwarf  Lake  

Lake  Ellenore  

Lake  Eve  

Lake  Fredrica  

Lake  Gem  Mary 

Lake  Gigi  

Grass  Lake  

Heiniger  Lake  

Lake  Heney  

Lake  Hiawassee 

Hickory  Nut  Lake 

Lake  Herrick  

Lake  Geyer 

Holts  Lake  

Lake  Leria 

Lake  Lilly  Ho.  1  

Lake  Lotta 

Lake  Louise  No.  2  ... 

Lake  Lucte 

Lake  Lucy  

Lake  Luzom 

Lake  Mac 

Lake  Maggiore 

Lake  Minore 

Lake  Marden  

Marshall  Lake 

Lake  Maynard 

Lake  McCoy  

Medk:ine  Lake  

Lake  Merril 

Mudd  Lake 

Lake  Nan  

Lake  Needham 

Neighbortxxxj  Lakes 

Lake  Oliver  

Lake  Opal 

Lake  Paxton  

Lake  Pearl  No.  2  

Lake  Pearl  No.  3  

Lake  Pickett 

Lake  Pinto  , 

Lake  Prevatt 

Red  Lake 

Lake  Rhea 

Lake  Rose  

Lake  Rouse  

Lake  Rutherford 

Lake  Semmes  

Lake  Sentinel 

Sheppard  Lake 

Lake  Small 

Lake  Standish 

Lake  Star 

Lake  Tanner 

Lake  Tiny 

Tub  Lake  

Sandy  Lake  

Unnamed  Lake  A  ... 
Unnamed  Lake  B  ... 

Lake  Tyler 

Steer  Lake .... 


Location 


Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Errtire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Errtire  shoreline  within  community 

Entire  shoreline  within  community 

Approximately  1,000  feet  north  of  inter- 
sectkxi  of  Marden  Road  and  West 
Keene  Road. 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Approximately  1 ,000  feet  east  of  intersec- 
tion of  West  Ponkan  Road  and  Ponkan 
Pines  Road. 

Entire  shoreline  within  community 

Entre  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 


fDepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
Nor)e 
None 

•83 
None 

•82 

*83 
None 
None 
None 
None 
None 
None 
None 
None 
Nor>e 
None 
None 
None 

•70 
None 


•65 
None 
None 


None 
Nor)e 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

•89 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

•88 


Modified 


•64 

*69 

•105 

•73 

•59 

•77 

•98 

•106 

•100 

•93 

•90 

•114 
•72 

•105 
•84 

•106 
•83 
•84 

•106 
•67 

•122 
•93 
•63 
•64 
•73 

•112 

•114 


•79 
•71 
•70 


•67 
•73 
•64 


•114 
•67 

•108 
•62 

•114 
•85 
•50 
•56 

•122 
•59 
•84 
•61 
•80 

•118 
•90 
•70 
•71 
•72 

•112 
•72 
•79 
•68 

•112 
•50 
•76 
•96 

•100 

•108 

•108 
•95 
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State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Unnamed  Lake  C  

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community. 
Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

None 
None 
None 
None 
None 
None 
None 
None 
None 

•69 

None 

None 

None 
None 
None 
None 
None 
None 
None 
None 
•64 

None 

•64 

None 
None 
None 

•48 

None 

None 

None 

•78 

•95 

None 

None 
None 

None 

None 

•66 

None 

None 
None 

None 
None 
None 
None 

None 
Nans 

•108 
•106 
•106 
•106 
•106 
•106 
•106 
•107 
•107 

•70 

•70 

•70 

•117 

•70 

•70 

•70 

•109 

•106 

•106 

•99 

•65 

•82 

•65 

•80 
•101 
•107 

•49 

•65 

•42 

•52 

•77 

•93 

•67 

•67 

•112 

•79 

•82 
•64 
•64 

•78 
•82 

•104 
•116 
•115 
•115 

•98 

•ini 

Unnamed  Lake  D 

Unnamed  Lake  E  

Unnamed  Lake  F 

Unnamed  Lake  G 

Unnamed  Lake  H  

Unnamed  Lake  1 

Unnamed  Lake  J 

Unnamed  Lake  K  

Lake  Whitney 

Pond  C  (Tributary  to 

Apopka). 
Pond  B  (Tributary  to 

Apopka). 
Pond  A  (TritKJtary  to 

Apopka). 
Dream  Lake 

Unnamed  Lake  13 

Unnamed  Lake  12 

Unnamed  Lake  17 

Unnanned  Lake  14 

Unnamed  Lake  14 

Unnamed  Lake  15 

Entire  shoreline  within  community 

Lake  Olivia-East 

Entire  shoreline  within  community 

Hart  Branch 

Myrtle  Bay  .'.... 

Approximately  2,700   feet   upstream   of 

confluence  with  Lake  Hart. 
Approximately    1     mile    upstream    from 

OUC  railroad  bridge. 
Approximately  650  feet  upstream  of  corv 

fluence  with  Lake  Hart. 
At  Narcoosee  Road  

* 

Tributary  to  Lake  Lotta 

East  Tritxjtary  to 
Econlockhatchee  River. 

West  Tributary  to 
Econlockhatchee  River. 

Shingle  Creek 

Howell  Creek 

Lake  Gear 

Rio  Pinar  Canal  

At  State  Highway  50 

Approximately    1,000   feet   upstream   of 

Chicago  Avenue. 
At  Seminole  Trail 

Approximately  150  feet  upstream  of  OW 
Cheney  Highway. 

Approximately  1,900  feet  upstream  of 
confluence  with  Econlockhatchee  River. 

Approximately  250  feet  upstream  of  State 
Highway  50. 

Approximately  2,000  feet  upstream  of 
downstream  county  boundary. 

Approximately  1,400  feet  upstream  of 
West  Oak  Rklge  Road. 

Approximately  800  feet  east  of  Cove  Col- 
ony Road  and  North  Thistle  Lane  inter- 
section. 

Approximately  650  feet  north  of  Temple 
Trail  and  Cove  Trail  intersection. 

Approximately  200  feet  west  of  intersec- 
tion of  Maltby  Avenue  and  Daubert 
Street. 

Approximately  650  feet  upstream  of  con- 
fluence with  Azalea  Pari<  Outfall  Canla. 

Downstream  side  of  Lake  Undertiill  Road 

At  confluence  with  Lake  Mary  Jane  

At  divergence  from  Econlockhatchee 
River. 

At  confluerx;e  with  Hart  Brarx;h 

Disston  Canal 

Tributary  to  Hart  Branch  ... 
Crowell  Lake 

Approximately  0.8  mile  upstream  of  con- 
fluence with  Hart  Branch. 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

At  confluence  with  Tributary  C  

Stream  B  Swamp 

Lake  Olivia 

Approximately  450   feet   upstream  from 
confluence  with  Tributary  C. 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Little  Lake  Bryan  
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State 


City/town/coonty 


Source  of  flooding 


Location 


iDepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Upper  Lake  Doe 
Lake  Bryan  


Lake  Catfierine  No. 
1 


Entire  shoreline  within  community 

Approximately    400    feet    southeast    of 

intersection  of  Vista  Lake  Lane  arxj 

Lake  Vining  Drive. 
None  


Maps  availablei 

lando,  Florid*. 
Send  comments  to  M 

John  Young 


Approximately  1 ,000  feet 
norttiwest  of  intersectkxi 
of  Castle  Palm  Road 
and  South  Texas  Ave- 
nue. 
Lake  Mann Approximately  200  feet  north  of  Intersec- 
tion of  Lenox  Boulevard  arKj  Fksrence 
Avenue, 
for  inspectton  at  \he  Stormwater  Management  Department,  4200  South  John  Young  Parkway,  Or- 


•70 
None 


•94 


None 


•71 
•100 


*95 


Krishnamurthy,  Ph.D.,  P.E..  Manager,  Stormwater  Management  Department,  4200  South 
'arkway,  Orlando,  Florida  32829-9205. 


Florida 


Orlando  (City),  Or- 
ange County. 


Lake  Dover 


Lake  Gem  Mary 

East  Orlando  Outfall 
Canal. 

At  South  Semoran  Boule- 
vard. 

Lake  Corrine 

Outfall  Canal 

Lake  Fredrica  

Lake  Gear 

Lake  Nona  

Mud  Lake 

Lake  Pamela  

Sandy  Lake  

Bay  Lake  

Lake  Shannon 

Red  Lake 

Buck  Lake 

Lake  HIawassee 

Lake  Warren  No.  1  

Lake  Fran  

Shingle  Creek 

xl 


Entire  shoreline  within  community 


Entire  shoreline  within  community 

Approximately  650  feet  upstream  of  WikJ 

Horse  Road. 
None 


At  Truman  Road 

Dowr^stream  skle  of  Japonica  Street 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

At  Raleigh  Street 


Norte 

None 
None 

•96 

None 

•95 

None 

None 

None 

•75 

None 

None 

•92 

None 

None 

None 

•83 

None 

•98 

•98 

•95 


Maps  availat>le  for 
Send  comment^  to 


At  downstream  corporate  limit 

inspection  at  the  City  of  Orlando  Permitting  Servk:es,  400  South  Orange  Avenue,  Orlando,  FlorkJa. 

The  Honorable  Glenda  Hood,  Mayor  of  the  City  of  Orlando,  400  South  Orange  Avenue,  Orlando,  Florida  32801 


•111 

•93 
•95 


•92 

•93 

•100 

•112 

•80 

V6 

•113 

•100 

•93 

•113 

•80 

•80 

•84 

•90 

•96 

•97 

•93 


Fkxida 


Winter  Garden 
(City),  Orange 
County. 


Winter  Garden  Co-op 
Ditch. 


Approximately  1,800  feet  downstream  of 
CSX  Transportation. 


None 


None 


•82 


•87 


Approximately  800  feet  downstream  of 
CSX  Transportation. 

Maps  available  for  inspectton  at  the  Winter  Garden  City  Hall,  251  West  Plant  Street,  Winter  Garden,  Florida. 

Send  comments  to  The  Honorable  Jack  Quesinberry,  Mayor  of  the  City  of  Winter  Garden,  251  West  Plant  Street,  Winter  Garden,  Florida 
34787. 


Fk)rida 


Winter  Parte  (City). 
Orange  County. 


Lake  Corrine  Outfall  Canal 


Approximately    100    feet 

Senrwrah  Boulevard. 
At  Truman  Road 

Lake  Maitland Entire  shoreline  within  community 

Lake  Bell Approximately    1 ,450  feet   northeast  of 

intersection  of  Lee  Road  and  Beard 
Avenue. 
Maps  available  for  inspection  at  the  Winter  Pari<  City  Hall,  Building  Department,  401  Pari<  Avenue,  South,  Winter  Parte,  Florida. 
Send  comment  i  to  The  Honorable  Joe  Terranova,  Mayor  of  the  City  of  Winter  Parte,  401  Parte  Avenue,  South,  Winter  Parte,  Ftorida  32789. 


•92 

•92 
•70 
•92 


Georgia 


Bibb  County  (Unin- 
corporated 
Areas). 


Tobesofleee  Creek  Tribu- 
tary No.  1. 


Approximately  2,600  feet  upstream 
confluence  with  Tot>esofl(ee  Creek. 


of 


Approximately  180  feet  upstream  of  El- 
senhower Parteway  (U.S.  80). 


•306 


None 


•305 
•353 


- 
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fOepth  in  feet  above 

ground.  'Elevation  in  feet 

State 

City/town/county 

Source  of  flooding 

Locatk)n 

(NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  Bit*  County  Engineering  Office,  780  Third  Street,  Macon,  Georgia. 

Send  comments  to  Mr.  Larry  Justice,  Chaimian/Bibb  County  Board  of  Commissioners,  P.O.  Box  4708,  Macon,  Georgia  31208-4708.                            1 

Georgia 

Coweta  County 

White  Oak  Creek 

Downstream  side  of  State  Highway  54  .... 

None 

•770 

(Unincorporated 

I  v^  ■« 

1 1  \j 

Areas). 

Approximately    1,300   feet   upstream   of 

•881 

•882 

Interstate  85. 

Paradise  Lakes  Branch  .... 

At  confluence  with  White  Oak  Creek  

•784 

•788 

Approximately  1,050  feet  downstream  of 

•787 

•788 

McGahee  Road. 

Chandlers  Creek  

At  confluence  with  White  Oak  Creek 

•786 

•789 

Approximately  0.49  mile  upstream  of  con- 

•788 

f  09 

•789 

fluence  with  White  Oak  Creek. 

Turkey  Creek 

At  confluence  with  White  Oak  Creek 

•789 

•791 

Approximately    70    feet   downstream   of 

1  W0 

•790 

'  O  1 

•791 

Southern  Railroad. 

Sullivans  Lake  Branch 

At  confluence  with  White  Oak  Creek  

•795 

•797 

Approximately  400  feet  upstream  of  con- 

•796 

•797 

fluence  with  White  Oak  Creek. 

Maps  availatJie  for  inspection  at  the  Coweta  County  Planning  and  Zoning  Office,  22  East  Broad  Street,  Newnan,  Georgia 

Send  comments  to  Mr.  L  Theron  Gay.  Coweta  County  Administrator,  22  East  Broad  Street,  Newnan,  Georgia  30263. 

Georgia  

Gilmer  County  (Un- 

Briar Creek  

At  confluence  with  the  Ellijay  River 

None 

*  1,348 

incorporated 

Areas). 

Approximately    1.18   miles   upstream   of 

None 

•1,389 

Briar  Creek  Road. 

Ellijay  River 

Approximately    1,450   feet   upstream   of 
confluence  of  Ross  Creek. 

None 

•1,314 

Approximately   3.23   miles   upstream   of 

None 

•1,479 

confluence  of  Boardtown  Creek. 

Maps  available  for  inspection  at  the  Gilmer  County  Planning  Commission,  #l  Westside  Square,  Ellijay,  Georgia. 

Send  comments  to  Mr.  Rayburn  Smith,  Chairman  of  the  Gilmer  County  Commissioners,  #1  Westside  Square,  Ellijay,  Georgia  30540. 

Georgia 

Macon  (City),  Bibb 

Tobesofkee  Creek  Tribu- 

Approximately 625  feet  downstream  of 

•345 

•346 

County. 

tary  No.  1. 

Interstate  80. 

Approximately  600  feet  downstream  of 

•345 

•346 

Interstate  80. 

Maps  availat)le  for  inspection  at  the  Macon  City  Hall,  700  Poplar  Street.  Macon,  Georgia. 

Send  comments  to  The  Honorable  Jim  Marshall,  Mayor  of  the  City  of  Macon,  700  Poplar  Street,  Macon,  Georgia  31202. 

Maryland 

At)erdeen  (City), 

Carsins  Run 

Confluence  with  Swan  Creek 

*141 

•140 

Harford  County. 

Swan  Creek 

Just  downstream  of  Interstate  95 

•180 
•12 

•176 
•13 

A  point  approximately  1.06  miles  dowrv 

stream  of  North  Post  Road. 

A  point  approximately   160  feet  dowr>- 

•171 

•173 

stream  of  centeriine  of  Interstate  95. 

Tributary  4  to  Swan  Creek 

Approximately  2,625  feet  downstream  of 
Aberdeen  Thnjway. 

None 

•60 

A  point  approximately  500  feet  upstream 

r^one 

•121 

of  Paradise  Road. 

Tributary  3  to  Swan  Creek 

Approximately   180  feet  downstream  of 
Old  Robin  Hood  Road. 

•155 

•156 

Just   downstream   of  Okj   Robin   Hood 

•155 

•162 

Road. 

Maps  available  for  inspection  at  the  City  of  Aberdeen  Planning  Department,  3  West  Bel  Air  Avenue,  Aberdeen,  Maryland. 

Send  comments  to  The  Honorable  Doug  Wilson,  Mayor  of  the  City  of  Aberdeen,  P.O.  Box  70,  Aberdeen,  Maryland  21001. 

Maryland 

Bel  Air  (Town),  Har- 
ford County. 

Plumtree  Run  

At  corporate  limits,  approximately  2,575 
feet  downstream  of  Route  24. 

•292 

•289 

Approximately    240    feet    upstream    of 

•353 

•352 

Thomas  Street. 

Bynum  Run 

Approximately    750    feet    upstream    of 
Brierhill  Drive. 

•257 

•258 

Approximately    1,630   feet   upstream   of 

•338 

•339 

North  Hickory  Avenue. 
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State 


City/town/county 


Source  of  flooding 


Location 


*Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


l^aps  availat)li  for  inspection  at  the  Town  of  Bel  Air  Public  Works  and  Planning  Department.  705  Churchville  Road.  Bel  Air,  Maryland. 
Send  comments  to  Mr.  William  McFaul,  Bel  Air  Town  Administrator.  39  Hickory  Avenue.  Bel  Air,  Maryland  21014. 


Maryland  


Harford  County 
(Unincorporated 
Areas). 


Bear  Cabin  Branch 


Bread  and  Cheese  Branch 


Broad  Run 


Tributary  1  to  Broad  Run 


Tributary  2  to  Broad  Run 


Bynum  Run 


Tributary  1  to  Bynum  Run 


Tributary  2  to  Bynum  Run 


Carsins  Run 


East  Branch 


Grays  Run  . 
James  Run 


Tributary  1  to  James  Run 


Long  Branch 


Plumtree  Run 
Rocky  Branch 
Swan  Creek  ... 


Tributary  1  to  Swan  Creek 


Tributary  2  to  Swan  Creek 


Tributary  3  to  Swan  Creek 


Confluence  with  Winters  Run 


Approximately  1 .4  miles  upstream  of  Ber- 
nadette  Drive. 

Confluence  with  Winters  Run 

At  a  point  approximately  1.200  feet  up- 
stream of  Ryan  Road. 

Confluence  with  James  Run  

Approximately  1 ,320  feet  upstream  of  Ed- 
wards Lane. 

At  confluerx»  with  Broad  Run 

Approximately  640  feet  upstream  of  As- 
bury  Road. 

At  confluence  with  Broad  Run 

Approximately  870  feet  upstream  of  Flint 
Lock  Drive. 

Approximately  260  feet  downstream  of 
Philadelphia  Road/State  Route  7. 

Approximately  0.7  mile  upstream  of  Ma 
and  Pa  Railroad. 

Confluence  with  Bynum  Run 

A  point  approximately  0.6  mile  upstream 
of  confluerwe  with  Bynum  Run. 

Confluence  with  Tributary  1  to  Bynum 
Run. 

At  Southampton  Road 

Just  downstream  of  Interstate  95 

A  point  approximately  930  feet  upstream 
of  Carsins  Road. 

Confluerice  with  Winters  Run 

A  point  approximately  1.150  feet  up- 
stream of  confluence  with  Winters  Run. 

At  CSX  Transportation  

A  point  approximately  500  feet  upstream 
of  James  Run  Road. 

Approximately  500  feet  upstream  of  con- 
fluence with  Bynum  Run. 

A  point  approximately  940  feet  upstream 
of  Snake  Lane. 

Confluence  with  James  Run  

A  point  approximately  1.250  feet  up- 
stream of  Goat  Hill  Road. 

A  point  approximately  320  feet  upstream 
of  confluence  with  Winters  Run. 

A  point  approximately  60  feet  upstream 
of  Rock  Spring  Church  Road. 

Confluence  with  Winters  Run 

A  point  approximately  160  feet  upstream 
of  Thomas  Street. 

Confluence  with  Wildcat  BrarKh  

Approximately  at  Harford  Road/State 
Road  147. 

A  point  approximately  1.68  miles  dowrv 
stream  of  North  Post  Road. 

A  point  approximately  1.200  feet  up- 
stream of  Aldino  Road. 

A  point  approximately  2.050  feet  dowrv 
stream  of  Oakington  road. 

A  point  approximately  1,090  feet  up- 
stream of  CSX  Transportation  Railroad. 

Confluence  with  Swan  Creek  

A  point  approximately  1.010  feet  up- 
stream of  Titan  Terrace. 

Just  upstream  of  OW  Robin  Hood  Road  .. 

A  point  approximately  620  feet  upstream 
of  Gravel  Hill  Road. 


•263 


None 

•290 
•371 

None 
None 

None 
None 

None 
None 

•17 

•439 

•269 
•293 

•269 

•293 

•180 
None 

•336 
•340 

None 
None 

•14 

None 

None 
None 

•295 

•394 

•138 
None 

•297 
•372 

None 

None 

None 

None 

None 
None 

•156 
None 


•259 


•397 

•289 
•373 

•214 
•304 

•264 
•308 

•296 
•358 

•16 

•438 

•270 
•292 

•270 

•294 
•176 
•277 

•341 
•341 

•10 
•297 

•13 

•265 

•61 
•112 

•294 

•395 

•126 
•352 

•296 
•371 

•11 

•342 

•11 

•84 

•63 

•131 

•162 
•354 
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State 

CityAown/county 

Source  of  flooding 

Location 

♦Depth  in  feet  above 

ground.  'Elevatkxi  in  feet 

(NGVD) 

Existing 

Modified 

Tributary  4  to  Swan  Creek 
West  Branch 

Confluence  with  Swan  Creek 

•32 

None 

•337 
•340 

None 

None 
•328 

•355 

•15 

•337 

•38 
None 

•26 
•42 

•60 

None 

•131 
None 

None 
None 

None 
None 

•324 
•339 

None 
None 

•as 

A  point  approximately  800  feet  upstream 

of  CONRAIL. 
Confluence  with  Winters  Run 

•62 

•341 
•341 

•199 
•417 

Wildcat  Branch 

A   point   approximately    1,360   feet   up- 
stream of  confluence  with  Winters  Run. 

A  point  approximately  350  feet  upstream 
from  the  confluence  with  Little  Gun- 
powder River. 

Approximately  at  Bel  Air  Road 

Tributary  to  Wildcat 
Branch. 

Winters  Run 

ConfluefK^e  with  Wildcat  Branch  

•354 

Upstream  skle  of  Bel  Air  Road  

None 

Approximately   50   feet   downstream  of 

U.S.  Route  40. 
Confluence  of  East  Branch  and  West 

Branch. 
Confluerx^e  with  Winters  Run 

•16 

•341 
•36 

Tn'butary  1  to  Winters  Run 
Tributary  2  to  Winters  Run 
Tributary  3  to  Winters  Run 

Tributary  4  to  Winters  Run 
Tributary  5  to  Winters  Run 
Tributary  6  to  Winters  Run 
Wysong  Brarx^h 

A  point  approximately  1.0  mile  upstream 
from  the  confluence  of  Winters  Run. 

Confluence  with  Winters  Run 

At  Paul  Martin  Drive  

64 

•24 
•40 

A  point  approximately  1 .4  miles  upstream 
from  the  confluence  with  Winters  Run. 

A  point  approximately  360  feet  upstream 
of  State  Route  24. 

Confluence  with  Winters  Run 

•88 
•269 
•124 

A  point  approximately  0.7  mile  upstream 

from  the  confluence  with  Winters  Run. 
Confluence  with  Winters  Run 

•201 
•59 

A  point  approximately  720  feet  upstream 

of  State  Route  24. 
Confluence  with  Winters  Run 

•202 
•51 

Approximately  206  feet  upstream  of  Por- 
ter Drive. 
Confluence  with  Bynum  Run 

•163 
*323 

Lilly  Run 

Approximately  950  feet  upstream  of  Hen- 
derson Road. 

Just  upstream  of  Revolution  Street 

Just  upstream  of  CSX  Transportation  cul- 
vert. 

•340 
*4? 

•75 

Maps  available  for  inspection  at  the  Hartford  County  Planning  and  Zoning  Department.  220  South  Main  Street-2nd  Fkx>r 
Send  comments  to  Mr.  James  Haridns,  Harford  County  Executive  Officer,  220  South  Main  Street,  Bel  Air,  Maryland  2101 


Bel  Air,  Maryland. 
4. 


Maryland 


Havre  de  Grace 
(City),  Hartord 
County. 


Corporate  limit 


A  point  approximately  500  feet  southwest 
of  the  intersection  of  Seneca  Avenue 
and  Chesapeake  Drive. 

Downstream  of  Locust  Road None  ^12 

Approximately  200  feet  upstream  of  CSX  None  ^75 

Transportatk>n  culvert. 
Maps  available  for  inspection  at  the  City  of  Havre  de  Grace  Planning  Department,  71 1  Pennington  Avenue,  Havre  de  Grace,  Maryland  21078. 

Send  convnents  to  The  Honorable  Philip  J.  Bartter,  Mayor  of  tfie  City  of  Havre  de  Grace,  71 1  Pennington  Avenue.  Havre  de  Grace,  Maryland 
21078. 


None 


•12 


•14 


•13 


Massachusetts 


Boxtxxough 
(Town),  Middle- 
sex County. 


Beaver  Brook , 


Elizabeth  Brook 


Approximately  530  feet  downstream  of 
corporate  limits. 

Approximately  750  feet  upstream  of  cor- 
porate limits. 

Approximately  330  feet  downstream  of 
Boxborough/Harvard  corporate  limits. 

Approximately  1,700  feet  upstream  of 
[Massachusetts  Avenue. 


None 

•228 

None 
None 


•227 

•227 
•244 
•272 
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City/town/county 


Source  of  flooding 


Location 


«Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Boxt»rough  Town  Hall,  29  Middle  Road,  Boxtx>rough,  Massachusetts 

Send  comments  to  Mr.  Donald  Wheeler,  Chairman  of  the  Town  of  Boxborough  Board  of  Selectmen,  29  Middle  Road,  Boxborough  Massachu- 
setts 0171$. 


Michigan 


Northville  (City), 
Wayne  and  Oak- 
land Counties. 


Middle  River  Rouge 


Thornton  Creek  Overflow 


Approximately   150  feet  upstream  of  8 
Mile  Road. 


Downstream  side  of  OW  Novi  Road '822  *824 

At  confluence  with  Middle  River  Rouge  ...  '821  *823 

Approximately  30  feet  upstream  of  cor-  *822  '823 

porate  limits. 

Maps  available  for  inspection  at  the  Northville  City  Hall.  215  West  Main  Street,  Northville,  Michigan. 

Send  comments  to  The  Honorable  Christopher  J.  Johnson,  Mayor  of  the  City  of  Northville,  215  West  Main  Street,  Northville,  Michigan  48167 


•819 


•804 


Mississippi 


Holmes  County, 
(Unincorporated 
Areas). 


Black  Creek  (Before 
Levee  Overtopping). 


Black  Creek  (After  Levee 
Overtopping). 


At  downstream  side  of  State  Route  12  ....  None 

Approximately  1,700  feet  downstream  of  None 

State  Route  12. 
Approximately  200  feet  downstream  of  Hone 

State  Route  12. 
Maps  available  for  inspection  at  tfie  Holmes  County  Courthouse,  Court  Square.  Lexington,  Mississippi. 
Send  comments  to  Mr.  Douglas  Green,  President  of  the  Holmes  County  Board  of  Supervisors,  P.O.  Box  239.  Lexington,  Mississippi  39095. 


Approximately  1.77  miles  downstream  of 
Yazoo  Street. 


None 


•210 
•206 

•209 


New  Hampshire 


Woodstock  (Town), 
Grafton  County. 


East  Branch 
Pemigewasset  River. 


Approximately  200  feet  upstream  of  con-  None  *720 

fluence  with  Pemigewasset  River. 

At  upstream  corporate  limits  None  ^758 

Maps  available  for  inspection  at  the  Woodstock  Town  Office,  165  Lost  River  Road,  North  Woodstock,  New  Hampshire. 

Send  commerts  to  Mr.  J.  Stanton  Hilliard,  Chairman  of  the  Town  of  Woodstock  Board  of  Selectmen,  Box  156,  North  Woodstock  New  Hamp- 
shire 03262. 


New  Jersey  .... 


Mantoloking  (Bor- 
ough), Ocean 
County. 


Bamegat  Bay 


•9 


AtlarTtk:  Ocean 


Approximately  200  feet  east  of  the  inter- 
section of  Runyon  Lane  and  Attsertson 
Street. 

Approximately  450  feet  east  of  the  Inter- 
section of  Hert)ert  Street  and  Ocean 
Avenue. 

Approximately  30  feet  west  of  the  inter- 
section of  Stephens  Place  and  East 
Avenue. 

Approximately  80  feet  east  of  the  inter- 
section of  Stephens  Place  and  East 
Avenue. 

Maps  availably  for  inspectkjn  at  the  Mantokjking  Borough  Hall,  202  Downer  Avenue,  Mantotoking,  New  Jersey. 
Send  commepts  to  The  Honorable  Robert  A.  Roman,  Mayor  of  the  Borough  of  Mantoloking,  P.O.  Box  247,  Mantoloking,  New  Jersey  08738 


•13 


MO 


•10 


•6 


•15 


#1 


•13 


New  York 


Chaumont  (Village), 
Jefferson  County. 


Chaunxmt  River  arxJ 
Chaumont  Bay. 

Sawmill  Bay 

Maps  available  for  inspection  at  the  Village  of  Chaumont  Munwipal  BuiWing,  27994  OW  Town  Springs  Road.  Chaumont.  New  York. 
Send  commetits  to  The  Honorable  Mark  J.  Zegarelli.  Mayor  of  the  Village  of  Chaumont,  P.O.  Box  297.  Chaumont,  New  York  13622. 


Entire  shoreline  within  community 
Entire  shoreline  within  community 


Noqp 
None 


•250 
•250 


New  York 


Oswego  (City), 
Oswego  County. 


Gardenler  Creek 


Wine  Creek 


Approximately    75   feet  downstream   of 

Gardenier  Hill  Road. 
Approximately  570  feet  upstream  of  Fifth 

Street. 
Approximately   30   feet   downstream   of 

Penn  Central  Railroad. 
Approximately  400  feet  upstream  of  East 

Seneca  Street. 
Maps  availabi*  for  inspection  at  the  Oswego  City  Hall,  Office  of  Planning  and  Zoning.  13  West  Oneida  Street,  Oswego.  New  York. 

Send  commems  to  The  Honorable  Terrance  M>  Hammill.  Mayor  of  the  City  of  Oswego.  Oswego  City  Hall,  13  West  Oneida  Street  Osweao 
New  York  1$126.  '  ' 


•319 
•327 
•263 
•281 


•315 
•324 
•262 
•280 


New  York 


Oswego  (Town). 
Oswego  County  . 


Gardenier  Creek 


Upstream  corporate  limits  .... 
Downstream  corporate  limits 


None 
None 


•317 
•317 
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State 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Maps  available  for  Inspection  at  the  Oswego  Town  Hall,  2320  County  Route  7,  Oswego,  New  York. 

Send  comments  to  Mr.  John  Tyrie,  Jr.,  Supervisor  of  the  Town  of  Oswego.  2320  County  Route  7,  Oswego,  New  York  13126. 

New  York 

Vienna  (Town). 
Oneida  County. 

inspection  at  the  Towr 
Mr.  Nicholas  Lombarc 

Fish  Creek 

Approximately  8,970  feet  downstream  of               *376 

Cook  Road. 
Approximately    1.6    miles    upstream    of                *384 
Higginsville  Road. 
>ffice.  2091  Route  49.  North  Bay.  New  York. 
Vienna.  P.O.  Box  250.  North  Bay.  New  York  13123. 

•377 
•383 

Maps  available  for 
Send  comments  to 

1  of  Vienna  Planning  Board  C 
to.  Supervisor  of  the  Town  of 

New  York  

Wappinger.  (Town) 
Dutchess  County. 

Wappinger  Creek  

Approximately  317  feet  downstream  of 

New  Hamburg  Road  Bridge. 
Atcoroorate  limits 

•10 

•9 
•123 

Maps  available  for  inspection  at  the  Wappinger  Town  Hall,  20  Middlebush  Road.  Wappingers  Falls,  New  York. 

SerKl  comments  to  Ms.  Constance  0.  Smiltj,  Wappinger  Town  Supervisor.  P.O.  Box  324,  Wapptngers  Falls,  New  Yortc  12590. 

New  York  

Wappingers  Falls. 
(Village) 
Dutchess  County. 

Wappinger  Creek  

Approximately  50  feet  from  downstream 
corporate  limits. 

At  corporate  limits 

•12 
•Ofi 

•10 

•91 

s  Falls.  New 

Maps  available  for  inspection  at  the  Wapptngers  Falls  Zoning  Office.  7 
Send  comments  to  The  Honorable  Raymond  BeWing.  Mayor  of  the 
York  12590. 

Spring  Street.  Wappingers  Falls.  New  York. 
Village  of  Wappingers  Falls,  2  South  Avenue.  Wappinger 

North  Carolina 

Ashe  County  (Unin- 
corporated 
Areas). 

South  Fork  New  River 

Approximately  3.000  feet  upstream  of  SR 
1100  bridge. 

At  uostream  countv  boundarv 

•2.923 

•2.922 

•2,955 
North  Caro- 

Maps  available  for  inspection  at  the  Old  Jefferson  School.  Building  Inspector's  Office.  118  William  J.  B.  Blevins  Drive.  Jefferson 
lina. 

SerxJ  comments  to  Mr.  George  Yates.  Chairman  of  the  Ashe  County  Commission.  P.O.  Box  633.  Jefferson.  North  Carolina  28640 

North  Carolina 

Burgaw  (Town), 
Pender  County. 

nspection  at  the  Town 
The  Honorable  John  V 

Burgaw  Cr^ek 

At  downstream  skJe  of  CSX  Transpor-                 •35 

tatkm. 
At  upstream  skJe  of  West  Hayes  Street ...               None 
Approximately  800  feet  upstream  of  con-              None 

fluence  with  Burgaw  Creek. 
Approximately  50  feet  upstream  of  CSX               None 

Transportation. 

5t.  Burgaw,  North  Carolina, 
of  Burgaw.  P.O.  Box  1489.  Burgaw.  North  Carolina  28425 

•36 

•52 
•35 

•51 

Osgood  Canal  

Maps  available  for 
Send  comments  to 

Hall,  109  North  Walker  Stre« 
V.  James,  Mayor  of  the  Town 

North  Carolina 

Cornelius  (Town), 

Mecklenburg 

County, 
nspection  at  the  Corm 
Mr.  Barry  Webb.  Com^ 

Lake  Norman 

Entire  shoreline  within  community 

ta  Avenue,  Cornelius.  North  Carolina. 
X  399,  Cornelius,  North  Carolina  28031 . 

None 

•761 

Maps  available  for 
Send  comments  to 

ilius  Town  Hall.  21410  Cataw 
slius  Town  Manager.  P.O.  Be 

North  Carolina 

DavkJson  (Town). 

Mecklenburg 

County. 
nspectKxi  at  the  Davkj 
The  hkKxyable  Randal 

Lake  Norman 

Entire  shoreline  within  community 

(partment,  216  South  Main  Street.  Davidson 
of  DavkJson,  P.O.  Box  579,  DavkJson,  NortI 

None 

North  CaroUn) 
1  Carolina  280^ 

•761 

1. 
36. 

Maps  available  for  i 
Send  comments  to 

son  Town  Han— Planner's  De 
1  Kincaid.  Mayor  of  the  Town 

Pennsylvania 

Chanceford  (Towrv 
ship),  York  Coun- 
ty- 

nspection  at  the  Chanc 
Mr.  Davkl  Warner,  Chs 

Susquehanna  River 

»ford  Township  Office.  Murtr 
lirman  of  the  Chanceford  Tov 

At  upstream  coiporate  limits  

•230 
•229 

Chanceford.  P 

•244 

•230 
ennsylvania 

Maps  available  for  i 

Send  comments  to 
17309. 

Approximately  2.6  nrwles  upstream  from 
Safe  Harbor  Dam. 

ly  Creek  Forks  Road.  Brogue.  Pennsylvania. 

vnship  Board  of  Supervisors.  P.O.  Box  1 15. 

Pennsylvania 

Columbia  (Bor- 
ough), Lancaster 
County. 

Susquehanna  River 

At  downstream  corporate  limits 

•239 
•246 

•244 
•247 

At  upstream  corporate  linrrts  
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State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Strickler  Run 

At  confluence  of  Susquehanna  River 

Approximately    100    feet    upstream    of 

CONRAIL  culvert. 
Approximately  3,500  feet  upstream  from 

confluence  with  Strickler  Run. 
At  upstream  corporate  limits  

•240 
•244 

None 

None 

*245 

North  Branch  Strickler 
Run. 

•245 
•280 
•290 

Maps  availat)!^  for  inspection  at  the  Columbia  Borough  Hall,  308  Locust  Street,  Columbia,  Pennsylvania. 

Serxl  comments  to  Mr.  Tim  Swartz,  President  of  the  Columbia  Borough  Council,  P.O.  Box  509,  Columbia,  Pennsylvania  17512. 


Pennsylvania 


Hellam  (Township), 
York  County. 


Susquehanna  River 


At  the  downstream  corporate  limits 


•239 
•246 


•245 
•247 


Approximately  800  feet  upstream  of  U.S 
Route  30. 

Maps  availat)lf  for  Inspection  at  the  Hellam  Township  Office,  44  Walnut  Sprir)gs  Road,  York,  Pennsylvania. 

Send  comments  to  Mr.  Phil  Smith,  Chairman  of  the  Hellam  Township  Board  of  Supervisors,  44  Walnut  Springs  Road,  York,  Pennsylvania 
17406-9000. 


Pennsylvania  ... 


Kutztown  (Bor- 
ough), Berks 
County. 


Sacony  Creek 


Approximately  1,800  feet  downstream  of 
U.S.  Route  222. 


None 


•406 


Approximately    1,800   feet  upstream  of 
r<k>rmal  Avenue. 

Maps  availabi*  for  inspection  at  the  Kutztown  Code  Office,  Munk:ipal  Buikling,  45  Railroad  Street,  Kutztown,  Pennsylvania. 
Send  comments  to  Mr.  Eric  A.  Ely,  President  of  the  Kutztown  Borough  Council,  45  Railroad  Street,  Kutztown,  Pennsylvania  19530 


•399 


•407 


Pennsylvania 


Lower  Windsor 
(Township),  York 
County. 


Susquehanna  River 


Canadochly  Creek 


At  downstream  corporate  limits 


•239 
•233 


•245 
•244 


•243 


•244 


At  upstream  corporate  limits  

At  ttie  confluence  with  tt>e  Susquehanna 

River. 
Approximately    1,950   feet   upstream   of 
Route  624. 

Maps  availably  for  inspection  at  tfie  Lower  WirxJsor  Township  Munrcipal  Building,  1 1 1  Walnut  Valley  Court,  Wrightsville,  Pennsylvania. 
Send  comments  to  Mr.  Robert  A.  Blair,  Chairman  of  the  Township  of  Lower  WirxJsor  Board  of  Supervisors,  111  Walnut  Valley  Court, 
Wrightsville.  Pennsylvania  17368-9003. 


•230 


•244 


Pennsylvania  ...^ 

Manor  (Township), 
Lancaster  County. 

Susquehanna  River 

Approximately  2.7  miles  upstream  of 
Safe  Hartxjr  Dam. 

Approximately  0.24  mile  upstream  of  cor- 
porate limits. 

•229 
•239 

•230 
•245 

Maps  availably  for  inspection  at  tfie  Manor  Township  Municipal  Building,  950  West  Fairway  Drive,  Lancaster,  Pennsylvania. 
Send  comments  to  Mr.  Edward  C.  Goodfiart  III,  Secretary-Treasurer  of  the  Township  of  Manor,  950  West  Fairway  Drive,  Lancaster,  Pennsyl- 
vania 17603. 


Pennsylvania 


Maxatawny  (Towrv 
ship),  Berks 
County. 


Sacony  Creek 


Approximately  1,100  feet  downstream  of 
Deturks  Brkjge. 


None 


•470 


•390 


•467 


Approximately    800    feet    upstream    of 
Fleetwood  Road. 

Maps  availat)!^  for  inspection  at  tfie  Township  Buikjing,  663  Noble  Street,  Kutztown,  Pennsylvania. 

Send  comments  to  Mr.  Carl  E.  Zettlemoyer,  Chairman  of  the  Township  of  Maxatawny  Board  of  Supervisors,  663  Noble  Street,  Kutztown, 
Pennsylvanib  19530. 


Pennsylvania  ... 


Tunkhannock 
(Township),  Wyo- 
ming Courrty. 


Tunkhannock  Creek 


Approximately  900  feet  downstream  of 
new  U.S.  Route  6  and  State  Route  92. 


•610 


•641 


•611 


•642 


Approximately  1 .93  miles  upstream  of  okj 
U.S.  Route  6. 
Maps  availat)l4  for  inspection  at  tfie  Tunkhannock  Township  Building,  438  SR  92  S,  Tunkhannock,  Pennsylvania. 

Send  comments  to  Mr.  James  Cashmark,  Chairman  of  the  Township  of  Tunkhannock  Board  of  Supervisors,  46  BrookskJe  Road, 
Tunkhanno(J<,  Pennsylvania  18657. 


Pennsylvania 


Wrightsville  (Bor- 
ough), York 
County. 


Susquehanna  River 


Kreutz  Creek 


At  downstream  corporate  limits 


At  upstream  corporate  limits  

At  confluence  with  Susquehanna  River 


•240 


•243 
•241 


•245 


•247 
•246 
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State 

City/town/county 

Source  of  flooding 

Location 

*Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NQVD) 

Existing 

Modified 

Approximately   180  feet  downstream  of 
State  Route  624. 

•245 

•246 

Maps  available  for  inspection  at  the  Wrightsville  Borough  Office.  129  South  2nd  Street,  Wrightsville,  Pennsylvania. 

Send  comments  to  Mr.  Walter  J.  Nace.  President  of  the  Wrightsville  Borough  Council.  P.O  Box  187.  Wrightsville.  Pennsylvania  17368. 


South  Carolina 


Sumter  County  (Un- 
incorporated 
Areas). 


Long  Branch 


At  U.S.  Route  76/378 


To  a  point  approximately  2,890  feet  up- 
stream of  U.S.  Route  76/378. 

Maps  available  for  inspection  at  the  Planning  and  Zoning  Department,  33  North  Main  Street,  Sumter,  South  Carolina. 
Send  comments  to  Mr.  William  T.  Noonan,  County  Administrator,  13  East  Canal  Street,  Sumter,  South  Carolina  29150. 


•173 


None 


•174 


•181 


West  Virginia 


Mineral  County 
(Unincorporated 
Areas). 


Cabin  Run 


Approximately    1,200  feet   upstream  of 
confluence  with  Patterson  Creek. 


None 


Nor>e 


•645 


•815 


Approximately    1,950   feet   upstream   of 
State  Route  16. 

Maps  available  for  inspection  at  the  Mineral  County  Courthouse,  County  Planners  Office,  150  Armstrong  Street,  Keyser,  West  Virginia. 
Send  comments  to  Mr.  Blaire  Deremer,  President  of  the  Mineral  County  Commission,  Mineral  County  Courthouse,  150  Armstrong  Street, 
Keyser,  West  Virginia  26726. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  4, 1999. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-529  Filed  1-8-99;  8:45  am] 

BILLING  CODE  B718-04-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  401 
[USCG-1998-4921] 

Great  Lakes  Pilotage  Regulations 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  request  for 

comments. 

SUMMARY:  The  Coast  Guard's  Office  of 
Great  Lakes  Pilotage  is  holding  a  public 
meeting  to  discuss  options  for 
improving  the  safety,  reliability,  eind 
efficiency  of  the  Great  Lakes  Pilotage 
System.  This  meeting  is  sponsored  by 
both  the  Coast  Guard  and  the  St. 
Lawrence  Seaway  Development 
Corporation  as  part  of  the  Secretary  of 
Transportation's  ONE  DOT  management 
strategy  for  optimizing  transportation 
efficiency  and  effectiveness.  The  Coast 
Guard  encourages  interested  parties  to 
attend  the  meeting  and  submit 
comments  for  discussion  during  the 
meeting.  In  addition,  the  Coast  Guard 
seeks  written  comments  from  any  party 
who  is  unable  to  attend  the  meeting. 
DATES:  The  meeting  will  be  held  on 
January  28, 1999,  from  9  a.m.  to  4  p.m. 


Comments  must  reach  the  Docket 
Management  Facility  on  or  before 
February  12,  1999.  "This  meeting  may 
close  early  if  all  business  is  finished. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Sheraton  Airport  Hotel  at 
Cleveland  Hopkins,  Airport,  5300 
Riverside  Dr.,  Cleveland,  OH  44135.  The 
telephone  number  is  (800)  362-2244. 
You  may  mail  your  comments  to  the 
Docket  Management  Facility  (USCG- 
1998-4921],  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street,  S.W.,  Washington. 
DC  20590-0001.  or  deliver  them  to  room 
PL-401  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address,  between 
the  hours  of  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  for  Federal 
holidays.  The  telephone  number  is  202- 
366-9329 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401,  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address,  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  John 
Bennett,  Deputy  Director,  Office  of  Great 
Lakes  Pilotage,  400  7th  Street  SW..  Suite 
5424,  Washington,  DC  20590.  phone 
(202)  366-8986.  For  questions  on 
viewing  or  submitting  material  to  the 
docket  contact  Ms.  Dorothy  Walker, 


Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments  concerning 
this  meeting.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(USCG-l  998-4921)  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period. 

Information  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facifities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Mr.  John  Bennett  at  the 
address  or  phone  number  under  FOR 
FURTHER  INFORMATION  CONTACT  as  soon 
as  possible. 

Background  Information 

Under  the  ONE  DOT  management 
strategy,  two  modal  administrations  of 
the  Department  of  Traiisportation,  the 
Coast  Guard  and  the  Saint  Lawrence 
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Seaway  Development  Corporation 
(SLSDC),  are  working  together  to  design 
a  safer,  more  reliable  and  efficient 
pilotage  systeih  for  the  Great  Lakes. 

On  September  25,  1996,  the  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (61  PR  50258)  which 
proposed  to  increase  Great  Lakes 
pilotage  rates.  In  response  to  the  NPRM 
and  subsequent  public  meeting,  the 
SLSDC  received  many  comments  that 
were  beyond  the  scope  of  that 
rulemaking.  Many  comments 
recommended  changes  to  the  entire 
system  of  pilotage  on  the  Great  Lakes. 
These  commetits  are  available  for  public 
viewing  as  paijt  of  this  docket  [USCG- 
1998-4921)  at  the  address  Usted  imder 
ADDRESSES. 

The  current  system  of  pilotage  on  the 
Great  Lakes  was  established  by  the  Great 
Lakes  Pilotagei  Act  of  1960  (46  U.S.C. 
Chapter  93),  a^d  is  implemented  by 
regulations  in  46  CFR  parts  401-404.  In 
the  38  years  since  the  Great  Lakes 
pilotage  system  was  established,  the 
pilotage  system  has  remained  virtually 
unchanged,  ddspite  the  ever-changing 


Great  Lakes  maritime  industry.  Many 
commenters  to  the  NPRM  raised 
questions  concerning  the  current 
pilotage  system's  safety,  reliabiUty,  and 
efficiency.  These  commenters, 
representing  all  facets  of  the  maritime 
industry  on  the  Great  Lakes,  requested 
a  comprehensive  review  of  this  issue. 

On  March  11, 1997,  the  SLSDC  hosted 
a  public  meeting  in  Cleveland,  Ohio  to 
provide  a  forum  for  the  public  to 
discuss  with  the  SLSDC,  and  with  each 
other,  ideas  for  improving  the  safety, 
reliability,  and  efficiency  of  the  Great 
Lakes  Pilotage  System.  The  meeting  was 
well  attended  by  the  maritime  industry 
and  many  different  views  were 
discussed. 

On  March  5, 1998,  the  Secretary  of 
Transportation  published  a  final  rule  in 
the  Federal  Register  (63  FR  10781)  that 
transferred  Great  Lakes  Pilotage 
functions  from  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC)  to  the  Coast  Guard. 

The  Coast  Guard  will  continue  the 
outreach  process  that  began  at  the  1997 
public  meeting  in  Cleveland,  Ohio.  To 
help  create  an  agenda  for  the  meeting, 
we  request  that  interested  parties  send 
items  that  they  would  like  discussed 


during  the  meeting  as  soon  as  possible, 
preferably  by  January  14,  1999.  Written 
items  can  be  sent  to  the  address  listed 
under  ADDRESSES.  These  items  will 
become  part  of  the  public  docket 
available  for  inspection  and  copying. 

The  purpose  of  the  public  meeting  on 
January  28, 1999  is  to  provide  a  forum 
for  members  of  the  public  to  discuss 
options  or  any  other  ideas  that  would 
contribute  to  improving  the  safety, 
reliabihty  and  efficiency  of  the  Great 
Lakes  Pilotage  System. 

Public  Meeting 

The  meeting  will  be  an  informal 
workshop  open  to  the  public.  It  is 
intended  to  bring  together  people  who 
are  knowledgeable  about  the  issues 
addressed  in  this  notice  to  assist  the 
Coast  Guard  and  SLSDC  in  enhancing 
the  safety,  reUability  and  efficiency  of 
Great  Lakes  Pilotage. 

Dated:  December  22, 1998. 
R.C.  North. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  99-126  Filed  1-8-99;  8:45  am] 
BILUNQ  CODE  491»-1S-M 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

Notice  of  the  Nationai  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Executive 
Committee  Conference  Call  Meeting 

AQENCY:  Research,  Education,  and 

Economics,  USDA. 

ACTION:  Notice  of  conference  call 

meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  annoimces  a 
Conference  Call  Meeting  of  the 
Executive  Committee  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board. 

SUPPLEMENTARY  INFORMATION:  The 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  1408  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  by  section  802  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (Pub.  L.  104-127),  will  have 
a  conference  call  meeting  of  the 
Advisory  Board's  Executive  Committee 
on  January  14, 1999.  Several  agenda 
items  will  be  discussed,  which  will 
include  forming  initial 
recommendations  on  the  USDA  merit 
review  procedures  for  education  and 
extension  competitive  grants  for 
subsequent  transmission  to  the 
Secretary  of  Agriculture,  as  required 
imder  the  new  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998.  This  conference  call  will  be  open 
for  full  Advisory  Board  participation. 

Dates;  January  14, 1999,  at  10:00-11:00 
a.m.,  e.s.t. 

Place:  USDA,  Research,  Education,  and 
Economics  Advisory  Board  Office,  Room 


3918,  South  Building.  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250-2255. 

Type  of  Meeting:  Open  to  the  public.  To 
assure  space  and  available  access  to  phone 
lines,  the  public  must  request  to  join  the 
conference  call  by  contacting  the  phone 
number  below  by  January  12, 1999. 

Comments:  The  public  may  also  file 
written  comments  before  or  within  2  weeks 
after  the  meeting  with  the  Research. 
Education,  and  Economics  (REE)  Advisory 
Board  Office.  All  statements  will  become  a 
part  of  the  official  records  of  the  National 
Agricultviral  Research,  Extension,  Education, 
and  Economics  Advisory  Board  and  will  be 
Icept  on  file  for  public  review  in  the  Office 
of  the  Advisory  Board;  Research,  Education, 
and  Economics;  U.S.  Department  of 
Agriculture;  Washington,  DC  20250-2255. 

For  Further  Information  Contact:  Deborah 
Han&nan,  Executive  Director,  National 
Agricultiiral  Research,  Extension,  Education, 
and  Economics  Advisory  Board,  Research, 
Education,  and  Economics  Advisory  Board 
Office,  Room  3918  South  Building,  U.S. 
Department  of  Agricult\ire,  STOP:  2255, 1400 
Independence  Avenue,  SW,  Washington,  DC 
20250-2255.  Telephone:  202-720-3684,  Fax: 
202-720-6199,  or  E-mail:  IsheaOreeusda.gov. 

Done  at  Washington,  D.C.  this  31st  day  of 
December,  1998. 

I.  Miley  Gonzalez, 

Undersecretary,  Research,  Education,  and 
Economics. 

[PR  Doc.  99-534  Filed  1-8-99;  8:45  am) 

BHJJNG  COOE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Onondaga  County  Priority  Watersheds 
Agricultural  Environmental 
Management  Program;  (AEMP) 
Determination  of  Primary  Purpose  of 
Program  payments  for  consideration 
as  Excludable  From  Income  Under 
Section  126  of  the  Internal  Revenue 
Code  of  1954 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

SUMMARY:  The  Secretary  of  Agriculture 
has  determined  that  all  County  cost 
share  payments  made  to  individuals  as 
a  part  of  an  Agriculture  Environmental 
Management  Plan  are  made  primarily 
for  the  purpose  of  conserving  water  and 
protecting  or  restoring  the  environment 
in  the  priority  watersheds  of  Onondaga 
Coimty.  This  determination  is  made  in 
accordance  with  section  126  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  (26  U.S.C.  126).  The 


determination  permits  recipients  of 
these  cost-share  payments  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
"Walter  G.  Neuhauser,  Executive  Director 
of  the  Onondaga  County  Soil  &  Water 
Conservation  District,  25. 
Walter  G.  Neuhauser,  Executive 
Director,  Onondaga  County  SWCD, 
2571  US  Rt.  11,  Suite  #1,  Lafayette. 
NY  13084-9641 
or 
Director,  Conservation  Op>erations 
Division,  USDA  Natural  Resources 
Conservation  Service,  PO  Box  2890, 
Washington,  DC  20013 
SUPPLEMENTAL  INFORMATION:  Section  126 
of  the  Internal  Revenue  Code  of  1954,  as 
amended  (26  U.S.C.  126),  provides  that 
certain  payments  made  to  persons  under 
state  conservation  programs  may  be 
excluded  &om  the  recipient's  gross 
income  for  Federal  income  tax 
purposes,  if  the  Secretary  of  Agriculture 
determines  that  payments  are  made 
"primarily  for  the  purpose  of  conserving 
soil  and  water  resources,  protecting  or 
restoring  the  environment,  improving 
forests,  or  providing  a  habitat  for 
wildlife."  The  Secretary  of  Agriculture 
evaluates  these  conservation  programs 
on  the  basis  of  criteria  set  forth  in  7  CFR 
part  14,  and  makes  a  "primary  purpose" 
determination  for  the  payments  made 
under  each  program.  Before  there  may 
be  an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  payments 
made  imder  these  conservation 
programs  do  not  substantially  increase 
the  annual  income  derived  from  the 
property  benefited  by  the  payments. 

Procedural  Matters 

The  authorizing  legislation, 
regulations  and  operating  procedures 
regarding  the  Onondaga  County  Priority 
Watersheds  Agricultural  Environmental 
Management  Program  have  been 
examined  using  the  criteria  set  forth  in 
7  CFR  part  14.  The  U.S.  Department  of 
Agriculture  has  concluded  that  the  cost- 
share  payments  made  for 
implementation  of  best  management 
practices  under  this  program  are  made 
to  provide  financial  assistance  to 
eligible  persons  primarily  for  the 
purpose  of  conserving  water  resources 
and  protecting  or  restoring  the 
environment  in  the  priority  watersheds 
of  Onondaga  County. 
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A  "Record  6f  Decision.  Onondaga 
County  Priorily  Watersheds  Agricultural 
Environmental  Management  Program, 
Primary  Purpose  Determination  for 
Federal  Tax  PVirposes"  has  been 
prepared  and  is  available  upon  request 
from.  Walter  Q.  Neuhauser,  Executive 
Director.  Onondaga  County  Soil  and 
Water  Conservation  District,  2571  U.S. 
Rt.  11,  Suite  «1,  Lafayette.  NY  13084- 
9641  or  from  the  Director,  Conservation 
Operations  Division,  USDA  Natural 
Resources  Conservation  Service,  PO  Box 
2890.  Washin^on  DC  20013. 

Detenninatioii 

As  requireq  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1954.  as 
amended,  I  h^ve  examined  the 
authorizing  lejgislation.  regulations  and 
operating  procedures  regarding  the 
Onondaga  County  Priority  Watersheds 
Agricultural  Bnvironmental 
Management  Program.  In  accordance 
with  5ie  criteria  set  out  in  7  CFR  Part 
14, 1  have  determined  that  all  cost-share 
payments  for  implementation  of  best 
management  |)ractices  made  under  this 
program  as  part  of  an  Agricultural 
Environmental  Management  Plan  are 
primarily  for  the  purpose  of  conserving 
water  resources,  and  protecting  or 
restoring  the  Environment,  in  the 
priority  watersheds  of  Onondaga 
County.  Subject  to  further  determination 
by  the  Secret4ry  of  the  Treasury,  this 
determinatiod  permits  payment 
recipients  to  exclude  from  gross  income, 
for  Federal  inpome  tax  purposes,  all  or 
part  of  such  cjist-share  payments  made 
under  said  prbgram. 

Signed  at  Washington,  DC,  on  December  8, 
1998. 

Dan  GUcJcman, 

Secretary.  Depqrtwent  of  Agriculture. 
|FR  Doc.  99-520  Filed  1-8-99;  8:45  am] 
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DEPARTMErfr  OF  AGRICULTURE 

Forest  Servioe 

Tower  Fire  Rthabilitation  Projects, 
Umatilla  National  Forest,  Grant  & 
Umatilla  Counties,  Oregon 

agency:  Foreitt 
action:  Notio  J 
environmenta  1 


Service,  USDA. 

of  intent  to  prepare  an 

impact  statement. 


summary:  Th<  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  1 1  proposal  to  rehabilitate 
lands  and  resources  burned  in  1996  by 
the  Tower  Fiit.  The  project  area  is 
located  on  th^  North  Fork  John  Day 
Ranger  Distrii  t  and  Ues  approximately 
12  miles  sout  least  of  Ukiah,  Oregon, 


within  the  North  Fork  John  Day  River 
Sub-basin. 

Projects  would  be  designed  at  the 
landscape  level  to  replant  forest  and 
riparian  vegetation  (including  the  use  of 
herbicides  in  some  upland  areas  to 
control  vegetation  which  would 
compete  with  new  seedlings);  stabilize 
slopes  exposed  by  the  fire;  enhance 
wrildlife  habitat;  reduce  recreational 
disturbance  of  moderate  and  severely 
burned  sites;  reconstruct,  repair,  or 
decommission  degraded  roads  and 
stream  crossings;  restore  and  protect 
stream  habitat;  reduce  hazards  along 
open  roads,  OHV  trails,  and  a 
campground;  restore  forest  stand 
structure  and  composition  through 
precommercial  or  commercial  thinning; 
reduce  fuel  loading  to  create  conditions 
which  would  allow  the  use  of 
prescribed  fire;  subsoil  known  areas  of 
soil  compaction;  and  salvage  valuable 
timber  that  was  damaged  or  killed  by 
the  fire.  The  proposed  projects  will  be 
in  compliance  with  the  1990  Umatilla 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan),  as 
amended,  which  provides  the  overall 
guidance  for  management  of  this  area. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  In  addition,  the  agency  wrill 
give  notice  of  the  full  environmental 
analysis  once  it  nears  completion  so  that 
interested  and  tiffected  people  may 
participate  and  contribute  to  a  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  February  26, 1999. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Craig  Smith-Dixon,  North 
Fork  John  Day  District  Ranger,  PO  Box 
158,  Ukiah,  OR  97880. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
and  scope  of  analysis  should  be  directed 
to  Tim  Davis,  Tower  Projects  Team 
Leader,  North  Fork  John  Day  Ranger 
District.  Phone:  (541)  427-5341. 

SUPPLEMENTARY  INFORMATION:  The 
Tower  Fire  burned  approximately 
50.800  acres,  46,300  of  which  occur  on 
the  Umatilla  National  Forest.  The 
decision  area  for  the  Tower  Fire 
Rehabihtation  Projects  includes  all 
46,300  acres.  It  includes  portions  of  the 
Cable  Creek,  Bridge/Pine  North  Fork 
John  Day,  Big,  and  Hidaway  watersheds 
of  the  North  Fork  John  Day  River  Sub- 
basin.  The  area  also  includes  all  of  the 
South  Fork-Tower  Roadless  Area 
(16,300  acres)  and  is  bounded  on  the 
south  by  the  North  Fork  John  Day 
Wilderness. 


Originally,  five  separate  analyses  were 
propc^ed  for  salvage  and  restoration 
projects  with  the  Tower  Fire  area.  These 
were:  Hairy  Hazard  Tree  CE,  Tower  Fire 
Salvage  EA,  Big  Tower  Salvage  and 
Revegetation  Project,  EA,  South  Tower 
Fire  Recovery  Projects  EA,  and  Cable 
Fire  Recovery  Project  EA.  In  January 
1998,  the  Big  Tower  Fire  Recovery 
Projects  Decision  Notice  and 
Environmental  Assessment  was 
challenged  in  court.  The  Federal  District 
Court  upheld  the  project  decision  and 
the  three  salvage  sales  associated  with 
the  Big  Tower  Salvage  and  Revegetation 
Project  were  sold  and  awarded.  The 
court  was  petitioned  for  a  stay  of 
implementation  but  the  stay  was 
denied.  The  District  Court's  decision 
was  then  appealed  and  the  Ninth  Circuit 
Court  of  Appeals  overturned  the 
decision,  instructing  the  Forest  Service 
to  conduct  an  Environmental  Impact 
Statement  (EIS)  for  any  further  projects 
within  the  entire  Tower  Fire.  All 
activities  on  the  three  timber  sales 
associated  with  the  Big  Tower  Salvage 
and  Revegetation  Project  as  well  as  the 
Hairy  Hazard  Tree  Sale  (which  was  to 
remove  hazard  trees  along  open  roads) 
were  stopped.  At  the  time  of  the  halt 
order.  19  million  board  feet  of  the  26 
milhon  board  feet  of  timber  sold  had 
been  cut  and  removed  frt>m  three  of  the 
four  timber  sales.  This  notice  of  intent 
initiates  the  analysis  for  the  required 
EIS  covering  the  remainder  of  the  Big 
Tower  Salvage  and  Revegetation 
projects  and  all  other  fire  recovery 
projects  proposed  within  the  bum. 
Since  the  fall  of  1996,  many  restoration 
activities  have  been  initiated,  including 
tree  planting,  erosion  seeding,  road 
stabilization,  and  salvage  of  fire-killed 
trees.  Completion  of  the  EIS  and 
associated  decisions  will  allow  these 
and  other  watershed  restoration  projects 
to  be  implemented. 

The  purpose  of  the  Forest  Service 
proposal  is  to  rehabilitate  portions  of 
the  bum  to  facilitate  reaching  the 
desired  future  condition  for  the  area  and 
recover  economic  value  of  timber  where 
such  salvage  is  compatible  with 
protection  of  damaged  resources. 
Proposed  projects  would  involve: 
Reforestation  of  areas  which  sustained 
high  tree  mortality  (including 
ecologically  important  stands  of  western 
white  pine);  revegetation  of  burned 
riparian  areas;  reconstruction  of  roads 
open  to  the  public  and  repair  of  roads 
closed  to  the  public  but  still  required  for 
administrative  use;  decommissioning  of 
degraded  roads;  repair  or  replacement  of 
road  culverts  to  improve  fish  passage; 
reconstruction  of  stream  crossings 
which  are  considered  at  risk  due  to  fire- 
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induced  high  flows;  removal  or  repair  of 
degraded  stock  ponds;  restoration  of 
large  wood  to  deficient  stream  channels; 
construction  of  grade  control  structures 
where  gullys  have  been  identified  on 
streams;  seeding  and  fertilization  where 
wildlife  forage  has  been  limited  by  the 
fire;  breaking  tops  out  of  scattered  fire- 
killed  trees  to  enhance  snag  habitat; 
fencing  of  degraded  meadows,  springs, 
and  stockponds  to  promote  natural 
recovery  and  improve  wetland  habitat; 
relocation  of  the  Roundaway  4-Wheeler 
trail  to  a  safer,  more  stable  site;  removal 
of  hazardous  trees  along  open  roads, 
OHV  trails,  several  traiUieads,  and  a 
campground;  stabilization  of  highly 
erodible  slopes  and  a  small  landsUde  on 
Hidaway  Creek  by  seeding  or 
transplanting  shrubs;  subsoiling  areas 
compacted  by  previous  timber  harvest 
practices  to  reduce  overland  flows; 
application  of  prescribed  fire  over  a  five 
year  period  to  enhance  forage  and  shrub 
composition;  salvage  harvest  of  5,100 
acres  resulting  in  recovery  of 
approximately  21  MMbf  of  valuable  fire- 
killed  timber  (including  timber  already 
sold  but  enjoined  by  the  court  order); 
thin  overstocked  stands  (up  to  1 ,000 
acres  (3.2  MMbf)  of  which  would  be  of 
merchantable  size)  to  improve  tree 
vigor,  adjust  stand  structure  to  reduce 
threat  of  future  crown  fire,  and  mimic 
historic  specifies  compositions;  control 
competing  vegetation  within 
reforestation  areas  using  herbicides  to 
assure  seedling  survival;  define  and 
harden  dispersed  campsites  and  install 
informational  signing  to  control 
recreational  disturbance  of  burned 
areas;  and  create  a  fuel  break  between 
the  South  Fork-Tower  Roadless  Area 
and  the  North  Fork  John  Day  Wilderness 
to  expand  options  for  natiual  fires  in 
both  areas.  Only  three  planting  and  the 
above-mentioned  fuelbreak  would  occur 
within  the  South  Fork-Tower  Roadless 
Area,  no  harvest  or  other  restoration 
projects  are  proposed  within  this  area. 

Forage  enhancement  seeding  would 
occur  on  sites  that  are  devoid  of 
herbaceous  cover  or  with  limited 
amounts  of  vegetation.  The  seeding 
mixture  would  consist  of  native  seed 
and/or  non-persistent  annuals,  be 
certified  weed  free,  and  would  not 
exceed  20  pounds  per  acre.  Application 
would  be  accomplished  aerially  with 
selected  areas  seeded  by  hand.  Aerial 
broadcast  fertilization  of  100  pounds  per 
acre  would  also  be  conducted.  The 
fertilizer  mix  would  consist  of  27-12-0 
plus  12%  pelletized  sulfur.  No  fertiUzer 
would  be  appUed  in  or  adjacent  to 
Riparian  Habitat  Conservation  Areas 
(RHCA's). 

Proposed  timber  salvage  and 
commercial  thinning  units  would  be 


harvested  using  tractor,  harvester/ 
forwarder,  skyline,  and  helicopter 
logging  systems.  Access  for  salvage  and 
commercial  thinning  would  require 
reconstruction  of  about  6  miles  of 
existing  roads  and  construction  of 
approximately  10  miles  of  temporary 
roads.  The  temporary  roads  would  be 
closed  and  obliterated  after  completion 
of  project  activities.  Activities  that 
would  occur  concurrently  or  in 
association  with  timber  harvest  include 
subsoiling  to  mitigate  soil  compaction, 
waterbarring,  erosion  control  seeding  of 
skid  trails  and  landings  to  restore  soil 
productivity,  burning  of  some  slash,  and 
trapping  or  barriers  to  prevent  animal 
damage  to  seedUngs. 

Planting  of  tree  seedlings  both  within 
and  outside  harvest  units  would  involve 
control  of  vegetation  which  could 
compete  aggressively  enough  to  kill  the 
seedlings.  Control  would  be  achieved 
across  approximately  11,000  planted 
acres  by  the  ground  application  of 
herbicides.  The  objective  of  such 
treatment  is  to  ensiue  that  70%  or  more 
of  the  planted  seedlings  will  still  be 
alive  after  three  growing  seasons.  With 
an  average  of  222  planted  seedlings  per 
acre,  this  means  that  herbicides  would 
be  appUed  to  13%  of  a  reforestation 
imit — 87%  of  the  land  area  within  the 
xmit  would  not  receive  herbicides.  No 
herbicide  application  would  occur 
within  RACFISH  Riparian  Habitat 
Conservation  Areas.  Herbicides  would 
be  appUed  once  during  the  five-year  tree 
establishment  jjeriod.  Herbicides  would 
be  used  as  a  correction  treatment  when 
other  methods  are  ineffective  or  would 
increase  project  costs  unreasonably.  For 
areas  that  are  not  expected  to  exceed  a 
competing  vegetation  threshold,  an  18 
inch  hand  scalp  would  be  used  as  a  site 
preparation  method  when  the  seedlings 
are  planted  but  no  herbicide  would  be 
applied. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  Some  scoping 
has  already  been  conducted  through  the 
five  initial  analyses  mentioned  earlier. 
Information  received  during  this 
scoping  will  be  incorporated  into  the 
analysis  for  the  Environmental  Impact 
Statement  (EIS).  Additional  scoping  will 
include  listing  of  this  EIS  in  the  Winter 
1999  issue  of  the  Umatilla  National 
Forest's  Schedule  of  Proposed 
Activities;  letters  to  agencies, 
organizations,  and  individuals  who 
have  already  indicated  their  interest  in 
such  activities;  and  news  releases  in  the 
East  Oregonian  and  other  local 
newspapers.  No  pubUc  meetings  have 
been  planned  at  this  time;  they  will  be 
scheduled  later  as  needed.  This  notice 


is  to  encourage  members  of  the  public, 
interested  organizations,  federal,  state 
and  coimty  agencies,  and  local  tribal 
governments  to  take  part  in  planning 
this  project.  They  are  encouraged  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 
decision.  Any  information  received  will 
be  used  in  preparation  of  the  Draft  EIS. 
The  scoping  process  includes: 

1 .  Identifying  potential  issues 

2.  Identifying  major  issues  to  be 
analyzed  in  depth 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis 

4.  Considenng  additional  alternatives 
based  on  themes  which  will  be 
derived  from  issues  recognized  during 
scoping  activities 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cimiulative 
effects  and  connected  actions). 
PreUminary  issues  include:  Effects  of 

the  proposed  fuelbreak  on  the  roadless 
character  of  the  South  Fork-Tower 
Roadless  Area;  cumulative  effects  of 
past  and  proposed  activities  together 
with  effects  from  the  fire;  effects  of 
proposed  activities  on  soils  exposed  by 
the  fire;  effects  of  proposed  activities  on 
water  quality  and  the  anadromous  and 
resident  fisheries  resource;  abiUty  of 
proposed  activities  to  restore  historic 
vegetation  composition,  structures,  and 
patterns;  effects  of  proposed  herbicide 
use,  and  economic  viability  of  salvage. 

A  full  range  of  alternatives  will  be 
considered,  including  a  "no-action" 
alternative  in  which  none  of  the 
activities  proposed  above  would  be 
implemented.  Based  on  the  issues 
gathered  through  scoping,  the  action 
alternatives  will  vary  in  (1)  the  niunber, 
type  and  location  of  rehabilitation 
projects,  (2)  use  of  herbicides  or 
mechanical  methods  to  control 
competing  vegetation  in  areas  to  be 
planted,  (3)  the  silvicultural  and  post- 
harvest  treatments  prescribed,  (4)  the 
amount  and  location  of  harvest  and 
thinning,  and  (5)  the  amount  of  time 
needed  to  move  the  area  toward  its 
desired  condition.  Tentative  action 
alternatives  are:  The  proposed  action,  a 
modified  proposed  action  with  no  use  of 
herbicides,  an  alternative  which  would 
not  remove  or  reduce  the  current 
number  of  Uve  trees  within  the  bum, 
and  an  alternative  that  excludes  any 
harvest  or  temporary  road  construction. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  to  the 
public  for  review  by  April,  1999.  At  that 
time,  the  EPA  will  pubUuh  a  Notice  of 
Availability  of  the  Draft  LIS  in  the 
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Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  iq  the  Federal  Register.  It  is 
important  that  those  interested  in  the 
management  of  the  Umatilla  National 
Forest  participate  at  that  time. 

The  Final  OS  is  scheduled  to  be 
completed  by  puly,  1999.  In  the  final 
EIS,  the  Forest  Service  will  to  respond 
to  comments  ^d  responses  received 
during  the  coilmient  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  Draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Forest  Service  believes  it  is 
important  to  g|ve  reviewers  notice  at 
this  early  stagf  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  mupt  structure  their 
participation  i|i  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  arid  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yanltee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  conipletion  of  the  final 
enviromnenta]|  impact  statement  may  be 
waived  or  disiliissed  by  the  courts.  City 
of  Angoon  v.  Hodel.  803  f.  2d  1016. 
1022  (9th  Cat.  i986)  and  Wisconsin 
Heritages,  /nc.ly.  Harris,  490  F.  Supp. 
1334,  1338  (E.p.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  th*  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  t|ie  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refef  to  specific  pages  or 
chapters  of  the!  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  foitmulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural: provision  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points). 

The  Forest  Service  is  the  lead  agency. 
Jeff  BlackwoodL  Forest  Supervisor,  is  the 


Responsible  Official.  As  the  Responsible 
Official,  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  He  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  December  30, 1998. 
leff  D.Blackwood, 
Forest  Supervisot. 

[PR  Doc.  99-487  Filed  1-8-99;  8:45  am] 
BILUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

National  Sheep  Industry  improvement 
Center;  Notice  of  Annual  Board  of 
Directors  IMeeting 

AGENCY:  Rural  Business-Cooperative 

Service.  USDA. 

ACTION:  Notice  of  annual  board  meeting. 

summary:  The  Board  of  Directors  of  the 
National  Sheep  Industry  Improvement 
Center  announces  that  it  will  hold  its 
annual  Board  of  Directors  meeting.  The 
meeting  will  be  held  over  2  days  in  the 
Washington.  DC  area. 
DATES:  The  meeting  dates  are: 

1.  Februrary  17.  1999.  7:00  p.m.  to 
10:00  p.m..  Arlington,  VA. 

2.  February  18, 1999,  8:30  a.m.  to  4:00 
p.m..  Washington,  DC. 

ADDRESSES:  The  meeting  locations  are: 

1.  Arlington,  VA — Holiday  Inn 
Westpark,  1900  N.  Ft.  Meyer  Drive, 
Arlington,  VA,  Board  Room  conference 
room. 

2.  Washington,  DC— USDA  South 
Building,  1400  Independence  Avenue, 
SW,  Washington,  DC,  Room  3107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Stafford,  Director.  Cooperative 
Marketing  Division,  Cooperative 
Services,  RBS,  USDA.  Stop  3252,  Room 
4204.  1400  Independence  Ave.,  SW.. 
Washington.  DC  20250-3252,  telephone 
(202)  690-0368.  (This  is  not  a  toll  free 
number.)  E-mail: 

thomas.stafford@usda.gov.  The  Federal 
Information  Relay  service  on  1-800- 
877-8339  may  be  used  by  TDD  users. 
SUPPLEMENTARY  INFORMATION:  The 
February  board  meeting  will  serve  as  the 
National  Sheep  Industry  Improvement 
Center's  annual  meeting.  Specific 
meeting  rooms  are  subject  to  last  minute 
changes. 

Background 

The  sheep  and  goat  industries,  the 
1996  Farm  Bill  established  the  National 
Sheep  Industry  Improvement  Center  to 


assist  and  strengthen  the  U.S.  sheep  and 
goat  industries  through  projects  and 
assistance  financed  through  the  Center's 
revolving  fund.  The  Center  is  managed 
by  a  nine  member,  non-compensated 
board.  The  Board  of  Directors  may  use 
the  monies  in  the  fund  to  make  grants, 
and  intermediate  and  long-term  loans, 
contracts,  cooperative  repayable 
agreements,  or  cooperative  agreements 
in  accordance  with  an  annual  strategic 
plan  submitted  to  the  Secretary  of 
Agriculture. 

Purposes  of  the  Center 

The  purposes  of  the  Center  are  to: 

(1)  Promote  strategic  development 
activities  and  collaborative  efforts  by 
private  and  State  entities  to  maximize 
the  impact  of  Federal  assistance  to 
strengthen  and  enhance  production  and 
marketing  of  sheep  or  goat  products  in 
the  United  States; 

(2)  Optimize  the  use  of  available 
human  capital  and  resources  within  the 
sheep  or  goat  industries; 

(3)  Provide  assistance  to  meet  the 
needs  of  the  sheep  or  goat  industry  for 
infrastructure  development,  business 
development,  production,  resource 
development,  and  market  and 
environmental  research; 

(4)  Advance  activities  that  empower 
and  build  the  capacity  of  the  United 
States  sheep  or  goat  industry  to  design 
unique  responses  to  the  special  needs  of 
the  sheep  or  goat  industries  on  both  a 
regional  and  national  basis;  and 

(5)  Adopt  flexible  and  innovative 
approaches  to  solving  the  long-term 
needs  of  the  United  States  sheep  and 
goat  industries. 

Board  Meetings 

Board  meetings  are  open  to  the 
public. 

Authority:  7  USC  2008),  Pub.L.  104-130. 

Dated:  December  16, 1998. 

Dayton  ).  Watkins. 

Administrator,  Rural  Business-Cooperative 
Service. 

(PR  Doc.  99-474  Filed  l-«-99;  8:45  am] 

BILUNQ  CODE  341»-XY-U 


COIMMITTEE  FOR  PURCHASE  FROIM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list. 
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SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
deletes  commodities  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  10,  1999. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabihties.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procvirement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Commodities 

Meal  Kits 

8970-01-E59-0239A 

8970-01-E5&-0240A 

8970-01-E59-0241A 

8970-01-E59-0242A 

8970-O1-E59-0243A 

8970-01-E59-0244A 

8970-01-E59-0239B 

897(>-01-E5^-0240B 

8970-01-E59-0241B 

8970-01-E59-0242B 

8970-01-E59-0243B 

8970-01^59-02448 

8970-01-E59-0239C 

8970-01^59-0240C 

897O-01-E59-0241C 

897O-O1-E59-0242C 

8970-01^59-0245A 
(100%  of  the  requirement  of  the  Oklahoma 
Army  National  Guard) 

NPA:  The  Meadows  Center  for  Opportxmity, 
Inc.,  Edmond,  Oklahoma 

Services 

)anitorial/Custodial,  Forest  Service  Building, 

Mare  Island,  California 
NPA:  V-Bar  Enterprises,  Inc.,  Suisun  City, 

California 
Janitorial/Custodial,  Fort  Wadsworth 

USARC,  Building  356,  Staten  Island, 

New  York, 
NPA  Fedcap  Rehabilitation  Services,  Inc., 

New  York,  New  York 
Mailroom  Operation.  Bureau  of  the  Census, 

Suitland  Federal  Center  and 

Metropolitan  Area,  4700  Silver  Hill 

Road,  Washington,  DC 
NPA:  Fairfax  Opportunities  Unlimited,  Inc., 

Alexandria,  Virginia 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Filler,  Executive  Day 

7530P902476F 
Planner,  Executive  Day 


7530P902477F 
Beverly  L.  Milkman, 
Executive  Director 
[FR  Doc.  99-436  Filed  l-e-99;  8:45  am] 

BILLINO  CODE  e363-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AQENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  10, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  30,  1998,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(63  FR  65746)  of  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  Usted  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  wculd  accomplish 
the  objectives  of  the  Javits- Wagner- 
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O'Day  Act  {4^  U.S.C.  46-48c)  in 
connection  \v|th  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added]  to  the  Procurement  List: 

Food  Service,  1J47  Fighter  Wing,  Texas  Air 
National  Ctiard,  Ellington  Field, 
Houston,  Tpxas. 

This  action  Idoes  not  a^ect  current 
contracts  aw^ded  prior  to  the  eH'ective 
date  of  this  aqdition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  MiUqnan, 
Execu  tive  Direckor. 
|FR  Doc.  99-43r  Filed  1-8-99;  8:45  am) 

BIUJNQ  COOC  •301-01-' 


DEPARTMEMT  OF  COMMERCE 
International  Trade  Administration 

[A-68&-815  an<i  A-680-816] 

Certain  Cold-Rolled  and  Certain 
Corrosion-Reelstant  Cart)on  Steel  Rat 
Products  From  Korea:  Extension  of 
Time  Limit  for  Final  Results  of  ttie 
Antidumping  Duty  Administrative 
Reviews 

AQENCY:  Impoft  Administration, 
International  trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  resullJB  of  antidumping  duty 

administrative  reviews. 

* 

SUMMARY:  The  Department  of  Commerce 
("the  Departnient")  is  extending  the 
time  limit  for  the  final  results  for  the 
fourth  review^  of  certain  cold-rolled  and 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Korea.  These  reviews 
cover  the  period  August  1, 1996  through 
July  31, 1997.  [The  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended. 
EFFECTIVE  DATf:  January  11,  1999. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Steve  Bezirganian  at  (202)  482-0162  or 
Cindy  Sonmei  at  (202)  482-3362;  Office 
of  AD/CVD  Ertforcement,  Group  III, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  Janus^ry  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act. 


Postponement  of  Final  Results 

On  September  9, 1998,  the 
Department  published  the  preliminary 
results  for  this  review.  63  FR  48173. 
Section  751(a)(3)(A)  of  the  Act  requires 
the  Department  to  complete  an 
administrative  review  within  120  days 
of  publication  of  the  preliminary  results. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  the  120-day 
time  limit,  section  751(a)(3)(A)  of  the 
Act  allows  the  Department  to  extend  the 
time  limit  to  180  days  from  the  date  of 
publication  of  the  preliminary  results. 
The  Department  has  determined  that  it 
is  not  practicable  to  issue  its  final 
results  within  the  original  120-day  time 
limit  (See  Decision  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  LaRussa 
dated  Etecember  11, 1998).  We  are 
therefore  extending  the  deadline  for  the 
final  results  in  this  review  to  180  days 
from  the  date  on  which  the  notice  of 
preliminary  results  was  published.  The 
fully  extended  deadline  for  the  final 
results  is  March  8,  1999. 

Dated:  December  28,  1998. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  III. 

(FR  Doc.  99-^34  Filed  1-8-99;  8:45  am] 
BILUNO  CODE  35ia-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

[A-421-804] 

Notice  of  Postponement  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Cold-Rolled 
Cart)on  Steel  Flat  Products  ^rom  the 
Nettierlands 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig,  Office 
of  AD/CVD  Enforcement,  Group  III, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0405  or 
482-3833,  respectively. 

Postponement  of  Final  Results  of 
Review 

On  September  25,  1997,  the 
Department  of  Commerce  (the 
Department)  initiated  an  antidumping 
duty  administrative  review  of  the 
antidumping  duty  order  on  cold-rolled 
carbon  steel  flat  products  from  the 
Netherlands  (62  FR  50292).  On  April  3, 


1998  we  extended  the  time  Umit  of  the 
preliminary  results  (63  FR  16470), 
which  were  published  on  September  4, 
1998  (63  FR  47227).  The  final  results  of 
review  are  currently  due  January  4, 
1999.  It  is  not  practicable  to  complete 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
postponing  the  deadline  for  issuing 
these  final  results  of  review  until  no 
later  than  March  3, 1999. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)),  and  19  CFR  351.213  (h)(2). 

Dated:  January  4, 1999. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  Enforcement 
Group  III. 

[FR  Doc.  99-553  Filed  1-8-99;  8:45  am) 

BILUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-504] 

Porceiain-on<Steei  Cookware  From 
Mexico:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

Intemational  Trade  Administration, 

Department  of  Commerc». 

ACTION:  Notice  of  preliminary  results  of 

antidimiping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  Coliunbian  Home  Products, 
LLC  (formerly  General  Housewares 
Corporation),  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cookware  from  Mexico.  This 
review  covers  Cinsa,  S.A.  de  C.V.  and 
Esmaltaciones  de  Norte  America,  S.A. 
de  C.V.,  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States.  The  eleventh  period  of  review  is 
December  1, 1996,  through  November 
30. 1997. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 
EFFECTIVE  DATE:  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  David  J.  Goldberger,  Office  5, 
AD/CVD  Enforcement  Group  II,  Import 
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Administration — Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  (Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4929  or  482-4136,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  E>epartment's  regulations  are  to 
the  regulations  at  19  CFR  part  351  (April 
1998). 

Background 

On  October  10, 1986,  the  Department 
published  in  the  Federal  Register,  51  FR 
36435,  the  final  affirmative  antidumping 
duty  determination  on  certain 
porcelain-on-steel  (POS)  cookware  from 
Mexico.  We  published  an  antidumping 
duty  order  on  December  2, 1986,  51  FR 
43415. 

On  December  5, 1997,  the  Department 
published  in  the  Federal  Register  a 
notice  advising  of  the  opportunity  to 
request  an  administrative  review  of  this 
order  for  the  period  December  1, 1996, 
through  November  30, 1997  (the  FOR), 
62  FR  64353.  The  Department  received 
a  request  for  an  administrative  review  of 
Cinsa,  S.A.  de  C.V.  (Cinsa)  and 
Esmaltaciones  de  Norte  America,  S.A. 
de  C.V.  (ENASA)  from  Colimibian  Home 
Products,  LLC  (CHP),  formerly  General 
Housewares  Corporation  (GHC) 
(hereinafter,  the  petitioner).  We 
published  a  notice  of  initiation  of  the 
review  on  January  26,  1998,  63  FR  3702. 

On  February  18, 1998,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
have  been  absorbed  by  Cinsa  and 
ENASA.  On  March  20, 1998,  the 
Department  requested  proof  that 
unaffiliated  purchasers  will  ultimately 
pay  the  antidumping  duties  to  be 
assessed  on  entries  during  the  review 
period. 

On  April  9. 1998,  CHP  informed  the 
Department  that  it  is  the  legal  successor- 
in-interest  to  GHC  pursuant  to  the 
March  31, 1998,  sale  of  all  of  GHC's  POS 
cookware  production  assets,  product 
lines,  inventory,  real  estate,  and  brand 
names  to  CHP. 

On  August  6, 1998,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  this  case  imtil 
December  31, 1998.  See  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Review,  63  FR  42001. 


The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  porcelain-on-steel  cookware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  This  merchandise  is 
ciirrently  classifiable  under  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  subheading  7323.94.00. 
Kitchenware  currently  classifiable 
under  HTSUS  subheading  7323.94.00.30 
is  not  subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Allegation  of  Reimbursement 

For  the  reasons  discussed  below,  the 
Department  has  preliminarily 
determined  that  the  producer/exporters, 
Cinsa  and  ENASA,  reimbursed  their 
affiliated  importer  Cinsa  International 
Corporation  (CIC)  for  antidimiping 
duties  assessed  during  this  POR  in 
connection  with  the  liquidation  of 
entries  made  during  the  5th  and  7th 
review  periods  of  the  antidumping  duty 
order  of  POS  cookware  from  Mexico. 
This  determination  is  t>ased  on  the  April 
1997  cash  transfer  &t)m  Cinsa  and 
ENASA's  corporate  parent,  Grupo 
Industrial  Saltillo,  S.A.  de  C.V.  (GIS) 
through  its  subsidiary  GISSA  Holding 
USA  (GISSA  Holding)  to  CIC. 

The  Department's  reimbursement 
regulation.  19  C.F.R.  section  351.402 
(1998)  provides  for  the  Department  to 
deduct  from  the  export  price  or 
constructed  export  price  the  amount  of 
any  antidumping  duty  which  the 
"exporter  or  producer"  reimbursed  to 
the  importer.  Cinsa  and  ENASA  have 
acknowledged  that  the  April  1997 
transfer  was  intended,  inter  alia,  to 
cover  antidumping  duties  on  5th  and 
7th  review  entries  liquidated  during  the 
11th  review  period. 
In  a  June  2, 1997,  submission  in  an 
earUer  review  which  has  been  added  to 
the  record  of  this  review,  respondents 
state:  "[tjo  ensure  that  CIC  would  have 
enough  funds  to  cover  anticipated 
antidumping  duty  deposits  and 
assessment  liability  subsequent  to  the 
liquidation  of  fifth  and  seventh 
administrative  review  entries  during  the 
POR,  on  April  28, 1997,  GISSA  Holding, 
USA,  the  corporate  owner  of  CIC, 
increased  its  capital  contribution  to 

ac." 

In  the  two  prior  reviews  of  this  order, 
the  Department  declined  to  find  that 


this  transaction  involved  reimbursement 
within  the  terms  of  its  regulation 
because  it  deemed  that  the  transfer  had 
not  been  made  by  Cinsa  or  ENASA,  i.e., 
it  had  not  been  made  by  an  "exporter  or 
producer."  However,  upon 
reconsideration,  the  Department  finds 
that,  in  making  this  transfer  of  funds 
dedicated  to  the  payment  of 
antidumping  duties,  GIS  acted  on  behalf 
of  Cinsa  and  ENASA,  such  that  the 
transfer  may  be  attributed  to  those  two 
firms. 

At  the  Department's  February  3, 1998. 
verification  in  the  tenth  review  writh 
respect  to  the  reimbursement  issue  (the 
public  version  of  the  report  has  been 
placed  on  the  record  of  this  review), 
company  officials  explained  that  GIS 
handles  all  corporate  treasury  functions. 
In  essence,  GIS  "sweeps"  all  funds  from 
all  its  subsidiary  companies  on  a  daily 
basis  into  GIS'  cash  accounts.  The 
primary  purposes  of  this  cash 
management  system  include  investing 
the  fimds  available  from  the  various 
subsidiaries  at  preferential  rates  of 
return  and  providing  funds  to 
subsidiaries  at  lower  rates  than  they 
could  obtain  outside  the  corporation. 
For  example,  GIS  also  pays  out 
dividends  to  shareholders,  makes 
principal  and  interest  loan  repayments 
to  banks,  and  pays  taxes. 

As  necessary,  GIS  deposits  funds  into 
the  individual  bank  accounts  of  its 
subsidiaries  so  that  they  can  pay 
suppliers.  Charges  are  also  made 
between  subsidiaries  via  the  GIS 
corporate  treasury  department.  For 
example,  when  Qfunsa  (foundry  for 
engine  blocks,  automotive  parts) 
piirchases  scrap  from  Cinsa,  GIS  debits 
its  Cifunsa  inter-company  account  and 
credits  its  Cinsa  inter-company  account. 
(There  was  no  record  of  a  debit  to  the 
Cinsa  inter-company  account 
corresponding  to  the  April  1997  transfer 
by  GIS.)  GIS's  cash  from  its  subsidiaries 
is  comingled.  Therefore,  GIS  does  not 
monitor  what  portion  of  any  specific 
investment  or  disbursement  was  funded 
by  what  specific  subsidiaries,  except  as 
indicated  above. 

In  short,  GIS  manages  funds  on  behalf 
of  its  subsidiaries,  including  Cinsa  and 
ENASA.  In  making  the  transfer  in 
question,  GIS  acted  for  the  direct  benefit 
of  Cinsa  and  ENASA  and  their  U.S. 
importation  arm,  CIC.  CIC  markets  only 
products  manufactured  by  Cinsa  and 
ENASA;  it  does  not  market  products  for 
any  other  member  of  the  corporate 
family.  Thus,  Cinsa  and  ENASA  have  a 
direct  interest  in  assisting  CIC  in  paying 
antidumping  duties  on  the  POS 
cookware  products. 

Given  these  facts,  Wv,  find  that  GIS 
(through  GISSA  Holding)  acted  on 
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behalf  of  Cins^  and  ENASA  in  providing 
funds  to  CIC  d^iring  the  POR  to  pay 
antidumping  dluties  on  prior  entries. 
Therefore,  those  funds  constitute 
reimbursemenl  within  the  meaning  of 
the  regulation.  J 

In  Certain  Cild-RoUed  Carbon  Steel 
Flat  Products  From  the  Netherlands: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  63  FR  13204, 
13214  (March  JS,  1998),  the  Department 
concluded  that!  where  a  respondent  was 
previously  fouod  to  have  engaged  in 
reimbursement  activities,  the 
Department  had  the  authority  to 
estabUsh  a  rebuttable  presumption  that 
the  importer  must  continue  to  rely  on 
reimbursements  in  order  to  meet  its 
obligations  to  i^y  antidumping  duties. 
Thus,  based  on,  our  finding  that  Cinsa 
and  ENASA,  through  GIS,  reimbursed 
QC  for  antidumping  duties  assessed  on 
5th  and  7th  review  entries,  the 
Department  ha$  preliminarily 
determined  that  the  reimbiursement 
regulation  applies  to  entries  made 
diuing  the  current  POR. 

We  will  give  pnsa  and  ENASA  an 
opportunity  to  $ubmit  factual 
information  to  febut  the  presumption. 
To  rebut  the  presumption  and  avoid  a 
finding  of  reim)>ursement  as  to  the 
entries  being  renewed  in  this  review,  or 
a  subsequent  reiview,  respondents 
normally  must  demonstrate  that,  during 
the  POR  (in  thi$  case  the  11th  POR), 
antidiunping  duties  were  assessed 
against  the  affiliated  importer  and  the 
affiliated  importer  did  in  fact  pay  all 
antidumping  duties  assessed  during  that 
POR,  wiUiout  rf  imbiusement,  directly 
or  indirectly,  b j  the  exporter/producer. 
In  the  alternative,  failing  such  a 
demonstration,  or  if  circumstances 
indicate  that  this  approach  does  not 
provide  a  reasonable  rebuttal  (e.g.,  the 
voliune  or  value  of  entries  assessed  was 
insufficient;  thq  impact  of  a  financial 
windfall  during  the  period), 
respondents  mi:  st  demonstrate  by  clear 
and  convincing  evidence  that  there  are 
changed  circimistances  (e.g.,  completed 
corporate  restructuring)  sufficient  to 
obviate  the  need  for  reimbursement  of 
antidiunping  duties  to  be  assessed  on 
the  entries  imder  review.  Information 
seeking  to  rebut  this  presiunption  must 
be  submitted  nq  later  than  February  1 , 
1999.  Factual  information  in  response  to 
respondents'  submissions  must  be 
submitted  by  February  16, 1999. 

Duty  Absorption 

On  February  is.  1998,  the  petitioner 
requested  that  tiie  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department  if  requested,  to 


determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affihated 
importer.  In  this  case,  both  Cinsa  and 
ENASA  sold  to  the  United  States 
through  an  importer  that  is  affiliated 
within  the  meaning  of  section  751(a)(4) 
of  the  Act. 

Section  351.213(j)(2)  of  the 
Department's  regulations  provides  that 
for  transition  orders  (i.e.,  orders  in  effect 
on  January  1, 1995),  the  Department  will 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
order  underlying  this  review  was  issued 
prior  to  January  1,  1995,  and  this  review 
was  initiated  in  1998,  we  will  make  a 
duty  absorption  determination  in  this 
segment  of  the  proceeding. 

On  March  20, 1998,  the  Department 
requested  proof  that  unaffiliated 
purchasers  will  ultimately  pay  the 
antidumping  duties  to  be  assessed  on 
entries  during  the  review  period. 
Neither  Cinsa  nor  ENASA  responded  to 
the  Department's  request  for 
information.  Accordingly,  based  on  the 
record,  we  cannot  conclude  that  the 
imaffiliated  purchaser  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  Therefore,  we  find  that 
antidumping  duties  have  been  absorbed 
by  the  producer  or  exporter  during  the 
POR. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  POS 
cookware  by  Cinsa  and  ENASA  to  the 
United  States  were  made  at  less  than 
normal  value  (NV),  we  compared  export 
price  (EP)  or  constructed  export  price 
(CEP)  to  the  NV,  as  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

Pursuant  to  section  777A(d)(2),  we 
compared  the  EPs  or  CEPs  of  individual 
U.S.  transactions  to  the  weighted- 
average  NV  of  the  foreign  like  product 
where  there  were  sales  made  in  the 
ordinary  course  of  trade  at  prices  above 
the  cost  of  production  (COP),  as 
discussed  in  the  "Cost  of  Production 
Analysis"  section,  below. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Cinsa  and  ENASA  (as  well 
as  products  produced  by  Acero 
Porcelanizado  S.A.  de  C.V.  (APSA)  and 
sold  by  Cinsa — see  discussion  under 
"Claim  for  Startup  Cost  Adjustment" 
section,  below)  covered  by  the 


description  in  the  "Scope  of  the 
Review"  section,  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  from 
three  months  prior  to  the  U.S.  sale  until 
two  months  after  the  sale.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
the  most  similar  foreign  like  product 
made  in  the  ordinary  course  of  trade.  In 
making  the  product  comparisons,  we 
matched  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
the  respondents  in  the  following  order 
quality,  gauge,  cookware  category, 
model,  shape,  wall  shape,  diameter, 
width,  capacity,  weight,  interior  coating, 
exterior  coating,  grade  of  frit  (a  material 
component  of  enamel),  color, 
decoration,  and  cover,  if  any. 

Use  of  Constructed  Value 

On  January  8,  1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
133  F.3d  897  (Fed.  Cir.  1998)  [CEMEX). 
In  that  case,  based  on  the  pre-URAA 
version  of  the  Act,  the  Coiul  discussed 
the  appropriateness  of  using  CV  as  the 
basis  for  foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  "ordinary  coiu^e  of 
trade."  This  issue  was  not  raised  by  any 
party  in  this  proceeding.  However,  the 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  the  CEMEX 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  Ueu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  that  were  made  in  the 
ordinary  coiu^e  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
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were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sdes  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  Usted 
in  Sections  B  and  C  of  our  antidumping 
questionnaire,  as  described  in  the 
"Product  Comparisons"  section  of  this 
notice. 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  made  by  Qnsa  and 
ENASA,  we  calculated  EP  in  accordance 
with  section  772(a)  of  the  Act,  because 
the  subject  merchandise  was  sold 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  because  CEP 
methodology  was  not  otherwise 
indicated.  We  based  EP  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  billing  adjustments, 
rebates,  U.S.  and  foreign  inland  freight, 
U.S.  and  Mexican  brokerage  and 
handling  expenses,  and  U.S.  duty.  We 
also  deducted  the  amoimt  of 
antidumping  duties  reimbursed  to  CIC 
by  Cinsa  and  ENASA,  consistent  with 
our  reimbiusement  finding  discussed 
above.  [See,  December  31.  1998, 
Calculation  Memorandum]  (Calculation 
Memo). 

For  the  remaining  sales  made  by 
Cinsa  and  ENASA  during  the  POR,  we 
calculated  CEP  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  first  sold  by 
QC  after  having  been  imported  into  the 
United  States.  We  based  CEP  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
bom  the  starting  price,  where 
appropriate,  for  billing  adjustments, 
rebates,  U.S.  and  foreign  inland  freight, 
U.S.  and  Mexican  brokerage  and 
handling  expenses,  and  U.S.  duty.  We 
also  deducted  the  amount  of 
antidumping  duties  reimbursed  to  CIC 
by  Cinsa  and  ENASA,  consistent  with 
our  reimbursement  finding  discussed 
above.  [See  Calculation  Memo). 

We  made  further  deductions,  where 
appropriate,  for  credit,  commissions, 
and  indirect  selling  expenses  that  were 
associated  with  economic  activities 
occurring  in  the  United  States.  We 
recalculated  CIC's  indirect  selling 
expenses  to  include  bad  debt  expenses, 
financial  expenses,  marketing  and 
research  expenses,  and  depreciation 
expenses.  Because  CIC  is  a  sales 
subsidiary  and  does  not  perform  any 
further  manufactiuing,  all  QC's 
expenses  were  deemed  to  be  sales- 


related.  For  purposes  of  calculating  the 
indirect  selling  expense  ratio,  we  also 
reallocated  QC's  total  expenses  over  the 
total  sales  value  excluding  the  value  of 
EP  sales.  [See  Calculation  Memo).  We 
performed  this  reallocation  because  CIC 
performs  limited  sales-related  functions 
with  respect  to  EP  sales  and  equal 
allocation  of  all  CIC  expenses  across  all 
U.S.  sales  in  which  CIC  is  involved 
would  disproportionately  shift  these 
costs  from  CEP  to  EP  sales.  Finally,  we 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  we  based  NV  on 
either  (1)  the  price  (exclusive  of  value- 
added  tax)  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  home  market,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act.  or  (2) 
constructed  value  (CV),  in  accordance 
with  section  773(a)(4)  of  the  Act,  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to-CV 
Comparisons"  sections  of  this  notice, 
respectively. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  U.S.  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  &x)ra  the  exporter  to  an 
unaffiliated  U.S.  customer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  an  affiliated  importer, 
after  the  deductions  required  under 
section  772(d)  of  the  Act.  To  determine 
whether  NV  sales  are  at  a  different  LOT 
than  EP  or  CEP,  we  examine  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the 
imaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 


and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  imder  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sdes  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997).  In 
this  review.  Cinsa  and  ENASA  reported 
three  channels  of  distribution  in  Uie 
home  market:  (1)  direct  sales  to 
customers  fi-om  the  Saltillo  plant.  (2) 
sales  shipped  from  their  Mexico  City 
warehouse,  and  (3)  sales  shipped  from 
their  Guadalajara  warehouse.  In 
analyzing  the  data  in  the  home  market 
sales  listing  by  distribution  channel  and 
sales  function,  we  found  that  the  three 
home  market  channels  did  not  differ 
significantly  with  respect  to  selling 
activities.  Similar  services,  such  as 
freight  and  delivery  services  and 
inventory  maintenance,  were  offered  to 
all  or  some  portion  of  customers  in  each 
channel.  Based  on  this  analysis,  we  find 
that  the  three  home  market  channels  of 
distribution  comprise  a  single  level  of 
trade. 

Cinsa  and  ENASA  reported  both  EP 
and  CEP  sales  in  the  U.S.  market.  The 
EP  sales  were  made  by  the  exporter  to 
the  unaffiUated  customer,  who  received 
the  merchandise  at  the  border  between 
Mexico  and  the  United  States  (FOB 
Laredo,  Texas).  We  noted  that  EP  sales 
involved  basically  the  same  selling 
functions  associated  with  the  home 
market  level  of  trade  described  above. 
Therefore,  based  upon  this  information, 
we  have  determined  that  the  level  of 
trade  for  all  EP  sales  is  the  same  as  that 
in  the  home  market. 

The  CEP  sales  were  based  on  sales 
made  by  the  exporter  to  CIC.  the  U.S. 
affiliated  reseller,  who  then  sold  the 
merchandise  directly  to  unaffiliated 
purchasers  in  the  United  States  from  its 
San  Antonio  warehouse.  Based  on  our 
analysis,  after  making  the  appropriate 
deductions  under  section  772(d)  of  the 
Act.  there  are  two  selling  activities 
associated  with  Cinsa's  and  ENASA's 
sales  to  CIC  reflected  in  the  CEP:  (1) 
freight  and  other  movement  expenses 
from  the  plant  to  the  affiliated  reseller's 
San  Antonio  warehouse,  and  (2)  freight 
and  delivery  services  (excluding  actual 
freight  charges),  and  inventory 
maintenance,  and  other  support  services 
(such  as  sales  personnel,  order 
processing  personnel,  and  billing 
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personnel),  which  are  the  same 
functions  foun<l  in  the  home  market. 
Therefore,  we  determine  that  Cinsa's 
and  ENASA's  (JEP  sales  and  their  home 
market  sales  ar^  made  at  the  same  level 
of  trade.  Accordingly,  because  we  find 
the  U.S.  sales  and  home  market  sales  to 
be  at  the  same  level  of  trade,  no  level 
of  trade  adjustihents  under  section 
773(a)(7)(A)  of  the  Act  are  warranted. 

C£PO£bet 

Section  773(i)(7)(B)  of  the  Act 
provides  for  an: adjustment  to  NV  when 
NV  is  based  on  a  level  of  trade  different 
from  that  of  thei  CEP.  if  the  NV  level  is 
more  remote  fr^m  the  factory  than  the 
CEP  and  if  we  are  unable  to  determine 
whether  the  difrerence  in  levels  of  trade 
between  CEP  a|td  NV  affects  the 
comparability  0f  their  prices.  This  latter 
situation  can  o<^ur  where  there  is  no 
home  market  l^vel  of  trade  equivalent  to 
the  U.S.  sales  Uvel  or  where  there  is  a 
different  home  inarket  level  of  trade  but 
the  data  are  insufficient  to  support  a 
conclusion  on  trice  effect.  This 
adjustment,  thej  CEP  offset,  is  identified 
in  section  773(4)(7)(B)  of  the  Act  and  is 
the  lesser  of  th^  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  in 
calculating  CEI*. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEf*. 

In  their  questionnaire  responses, 
Cinsa  and  ENASA  claimed  that  the  sales 
support  activitips  (such  as  freight  and 
delivery  services,  excluding  actual 
freight  charges,  and  inventory 
maintenance),  and  other  support 
services  (such  ^s  sales  personnel,  order 
processing  personnel,  and  billing 
personnel)  provided  to  home  market 
and  to  U.S.  customers  are  generally  the 
same.  The  respondents  nevertheless 
requested  an  adjustment  to  NV  when 
NV  is  compared  to  U.S.  CEP  sales 
because  they  cl$im  that  home  market 
sales  are  made  #t  a  more  advanced  level 
of  trade  than  C^  sales  because  the  NV 
sales  price  incl^ides  indirect  selling 
expenses  attributable  to  sales  support 
activities  and  other  support  services 
noted  above,  wtiile  the  CEP  sales  price 
is  exclusive  of  all  indirect  selling 
expenses  and  tl^e  selling  functions 
attributable  thereto. 

However,  as  (liscussed  above,  we  find 
that  the  selling  functions  performed  at 
the  CEP  level  ale  essentially  the  same  as 
those  performed  in  the  home  market. 
Accordingly,  w^  consider  the  home 
market  and  CEP  levels  of  trade 
comparable.  Wft  disagree  with 
respondents'  assertion  that  differences 
in  indirect  selling  expenses  reflect  a 


difference  in  level  of  trade.  Because  we 
find  the  CEP  and  home  market  levels  of 
trade  are  the  same,  an  adjustment  to  NV 
is  not  warranted. 

Cost  of  Production  Analysis 

The  Department  disregarded  certain 
sales  made  by  Cinsa  and  ENASA  for  the 
period  December  1, 1995,  through 
November  30,  1996  (the  most  recently 
completed  review  of  Cinsa  and  ENASA), 
pursuant  to  a  finding  in  that  review  that 
sales  were  made  below  cost.  Thus,  in 
accordance  with  section  773(b)(2)(A)(ii) 
of  the  Act,  there  are  reasonable  groumds 
to  believe  or  suspect  that  respondents 
Cinsa  and  ENASA  made  sales  in  the 
home  market  at  prices  below  the  cost  of 
producing  the  merchandise  in  the 
oirrent  review  period.  As  a  result,  the 
Department  initiated  investigations  to 
determine  whether  the  respondents 
made  home  market  sales  during  the  POR 
at  prices  below  their  COP  within  the 
meaning  of  section  773(b)  of  the  Act. 

A.  Calculation  of  COP 

We  calculated  the  COP  on  a  product- 
specific  basis,  based  on  the  sum  of 
Cinsa's  and  ENASA's  cost  of  materials 
and  fabrication  costs  for  the  foreign  like 
product,  plus  amounts  for  home  market 
SG&A  and  packing  costs  in  accordance 
with  section  773(b)(3)  of  the  Act. 
Because  Cinsa  and  ENASA  reported 
monthly  costs,  we  created  an  annual 
average  COP  on  a  product-specific  basis. 

We  relied  on  COP  information 
submitted  by  Cinsa  and  ENASA,  except 
in  the  following  instances  where  it  was 
not  appropriately  quantified  or  valued: 
(1)  frit  prices  from  an  affiliated  supplier 
did  not  approximate  fair  market  value 
prices;  therefore,  we  increased  frit 
prices  by  the  amount  of  the 
undocumented  discount  given  by  the 
affiliated  supplier;  (2)  we  included  the 
APSA  acquisition  costs  in  Cinsa's 
general  and  administrative  expenses 
(see.  Calculation  Memo);  and  (3)  we 
revised  Cinsa's  and  ENASA's  submitted 
interest  costs  to  exclude  the  calculation 
of  negative  interest  expense. 

B.  Claim  for  Startup  Cost  Adjustment 

The  information  submitted  by  Qnsa 
and  ENASA  in  this  review  fails  to 
demonstrate  entitlement  to  a  startup 
cost  adjustment  under  section 
773(f)(1)(C)  for  the  additional 
production  costs  incurred  in  connection 
with  the  July  1977  acquisition  of  APSA. 
Under  the  definition  of  a  startup  cost 
adjustment,  two  conditions  must  both 
be  satisfied:  (1)  a  company  is  using  new 
production  facilities  or  producing  a  new 
product  that  requires  substantial 
additional  investment,  and  (2) 
production  levels  are  limited  by 


technical  factors  associated  with  the 
initial  phase  of  commercial  production. 
Since  the  claim  for  a  startup  cost 
adjustment  is  not  being  made  for  the 
production  of  a  new  product,  the  first 
condition  must  be  satisfied  through 
evidence  of  either  a  new  plant  or  the 
substantially  complete  retooling  of  the 
existing  plant.  This  substantial  retooling 
must  involve  the  replacement  of  nearly 
all  production  equipment  and  a 
complete  revamping  of  existing 
machinery. 

The  Department  has  addressed  the 
issue  of  what  constitutes  a  "new 
production  facility"  within  the  meaning 
of  section  773(f)(1)(C)  in  several  recent 
cases.  See,  Stainless  Steel  Wire  Rod 
from  Spain,  63  FR  40391,  40401  Quly 
29, 1998),  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe  from 
Germany,  63  FR  13170,  13199  (March 
18, 1998),  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Collated 
Roofing  Nails  from  Korea,  62  FR  51420, 
51426  (October  1. 1997)  (Roofing  Nails 
from  Korea).  In  order  for  an  existing 
facility  to  be  considered  a  new 
production  facility  within  the  meaning 
of  section  773(f)(1)(C)  of  the  Act.  the 
Statement  of  Administrative  Action 
(SAA)  at  836  provides  that  it  must  be 
retooled  to  the  extent  that  it  becomes  a 
brand  new  facility  in  virtually  all 
respects.  The  SAA  and  the  Department's 
regulations  define  new  production 
faciUties  as  including  "the  substantially 
complete  retooling  of  an  existing  plant" 
during  the  period  of  investigation  or 
review  (SAA  at  836;  19  CFR 
351.407(d)(l)(i)).  This  substanUal 
retooling  must  involve  the  replacement 
of  nearly  all  production  equipment  and 
a  complete  revamping  of  existing 
machinery  (SAA  at  836).  Thus,  the  SAA 
makes  clear  that,  in  analyzing  these 
situations,  an  adjustment  for  startup 
costs  is  warranted  only  in  those 
circumstances  wherein  the  renovations 
result  in  a  nearly-new  facihty. 

In  Roofing  Nails  from  Korea,  the 
Department  rejected  respondent 
Kabool's  startup  claim  noting  that 
Kabool  had  not  replaced  or  rebuilt 
existing  machinery  and  equipment  but, 
instead,  had  merely  moved  these  assets 
to  a  new  site.  The  Department  also 
stated  that,  because  the  first  condition  of 
startup —  a  new  production  facility  or 
product — had  not  been  met,  it  was  not 
required  to  address  whether  Kabool's 
production  levels  had  been  limited 
during  the  POR. 

In  this  review,  we  do  not  consider 
Cinsa's  installation  of  new  equipment 
and  adaptation  of  existing  kilns  to 
handle  increased  production  volume  a 
new  plant  or  a  substantially  complete 
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retooling  of  the  existing  plant.  We 
consider  the  situation  in  the  instant 
review  to  be  parallel  to  that  in  Roofing 
Nails  from  Korea  where  respondent 
Kabool  moved  equipment  from  one 
location  to  another.  The  partied  retooling 
of  Cinsa's  plant  to  incorporate 
machinery  acquired  from  APSA  and  to 
begin  commercial  production  of  APSA- 
designed  cookware  did  not  have  a 
substantial  effect  on  virtually  all  of  the 
assets  at  Cinsa's  facility. 

With  regard  to  the  second  factor — 
whether  production  levels  were  limited 
by  technical  factors  associated  with  the 
initial  phase  of  commercial 
production — it  need  not  be  addressed 
because  the  first  factor  of  the  test  has 
not  been  satisfied.  This  finding  that 
Cinsa  did  not  use  new  production 
facilities  or  produce  a  new  product 
during  the  POR  is  sufficient  to  deny 
Cinsa's  claim.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Preserved  Mushrooms  from 
Chile.  63  FR  56613,  56618  (October  22, 
1998),  and  Roofing  Nails  from  Korea. 
Therefore,  we  have  denied  respondents' 
claim  for  a  startup  cost  adjustment.  See 
the  Calculation  Memo  for  an 
explanation  of  how  the  aforementioned 
acquisition  costs  were  included  in 
Cinsa's  costs. 

C.  Test  of  Home  Market  Prices 

We  compared  the  weight-averaged, 
per-unit  COP  figures  for  the  period 
December  1996  to  November  1997,  to 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  were  made  at  prices 
below  the  COP.  In  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether:  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities;  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP 
(net  of  selling  expenses)  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  rebates,  discoimts, 
and  direct  and  indirect  selling  expenses. 

D.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 
were  at  prices  less  than  the  COP.  we 


disregarded  the  below-cost  sales  where 
such  sales  were  found  to  be  made  at 
prices  which  would  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  (in  accordance  with 
section  773(b)(2)(D)  of  the  Act). 

The  results  of  our  cost  tests  for  both 
Cinsa  and  ENASA  indicated  that  for 
certain  home  market  models  less  than 
twenty  percent  of  the  sales  of  the  model 
were  at  prices  below  COP.  We  therefore 
retained  all  sales  of  these  models  in  our 
analysis  and  used  them  as  the  basis  for 
determining  NV.  Our  cost  tests  also 
indicated  that  for  certain  other  home 
market  models  more  than  twenty 
percent  of  home  market  sales  within  an 
extended  period  of  time  were  at  prices 
below  COP  and  would  not  permit  the 
full  recovery  of  all  costs  within  a 
reasonable  period  of  time.  In  accordance 
with  section  773(b)(1)  of  the  Act,  we 
therefore  excluded  the  below-cost  sales 
of  these  models  from  our  analysis  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV.  Finally, 
our  cost  tests  also  indicated  that  for 
certain  home  market  models  all 
contemporaneous  sales  of  comparable 
products  were  made  at  prices  below  the 
COP.  Therefore,  we  calculated  NV  based 
on  CV,  in  accordance  with  section 
773(a)(4)  of  the  Act. 

E.  Calculation  ofCV 

For  Cinsa's  and  ENASA's  products  for 
which  we  could  not  determine  the  NV 
based  on  comparison  market  sales 
because  there  were  no  contemporaneous 
sales  of  a  comparable  product,  we 
compared  U.S.  prices  to  CV,  in 
accordance  with  CEMEX,  as  discussed 
above. 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  a  CV  based  on 
the  sum  of  the  respondents'  cost  of 
materials,  fabrication,  SG&A,  and  U.S. 
packing  costs  as  reported  in  the  U.S. 
sales  listing.  We  calculated  CV  based  on 
the  methodology  described  in  the 
"Calculation  of  COP"  section,  above. 

In  accordance  with  section 
773(e)(2)A),  we  based  SG&A  and  profit 
on  the  actual  amoimts  incurred  and 
reaUzed  by  Cinsa  and  ENASA  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 

F.  Price-to-Price  Comparisons 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  the  respondents'  NV 
on  home  market  prices.  For  both  of  the 
respondents,  we  calculated  NV  based  on 
the  VAT-exclusive  gross  unit  price  and 


deducted,  where  appropriate,  inland 
freight,  rebates,  and  early  payment 
discounts. 

For  comparisons  to  Cinsa's  and 
ENASA's  EP  sales,  we  made  a 
circumstance-of-sale  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses  and  commissions.  We  offset 
home  market  commissions  with  U.S. 
indirect  selling  expenses  capped  by  the 
amoimt  of  home  market  commissions 
(no  commissions  were  incurred  on  EP 
sales).  For  comparisons  to  Cinsa's  and 
ENASA's  CEP  sales,  we  also  deducted 
credit  expenses  and  commissions  from 
NV.  We  made  adjustments  for 
differences  in  packing  expenses  for  both 
Cinsa  and  ENASA.  We  also  made 
adjustments  to  NV,  where  appropriate, 
for  differences  in  costs  attributable  to 
differences  in  the  physical 
characteristics  of  the  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

G.  Price-to-CV 

Where  we  compared  EP  or  CEP  to  CV, 
we  made  circumstance-of-sale 
adjustments  by  deducting  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  adding  the  U.S. 
direct  selling  expenses  (except  those 
deducted  in  calculating  CEP),  in 
accordance  with  section  773(a)(8)  of  the 
Act  and  section  351.410(c)  of  the 
Department's  regulations. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  See, 
e.g.,  Certain  Stainless  Steel  Wire  Rods 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  8915,  8918.  March  6, 
1998,  and  Policy  Bulletin  96-1: 
Currency  Conversions,  61  FR  9434, 
March  8, 1996.  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margins  for 
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the  period  December  1, 1996,  through 


November  30, 


1997,  are  as  follows: 


Manufacturer/exporter 


Period 


Margin 


Cinsa  ... 
ENASA 


12/1/96-11/30/97 
12/1/96-11/30/97 


64.02 
124.69 


Cash  Deposit  Kequirements 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merch^dise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  pn  or  after  the  publication 
date  of  the  finkl  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  ^r  the  reviewed 
companies  will  be  those  established  in 
the  final  resulp  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  w|ll  continue  to  be  the 
company-spedific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  joriginal  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  Is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  fo|-  all  other  manufactures 
or  exporters  will  continue  to  be  29.52 
percent,  the  "All  Others"  rate  made 
effective  by  th^  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  rem£iin  in  effect  until  publication 
of  the  final  restults  of  the  next 
administrative  review. 

Assessment  Rf  tes 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  quties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service  upon 
completion  of  khis  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  thej  final  results  of  this 
review  and  fori  future  deposits  of 
estimated  duties.  For  assessment 
purposes,  we  iptend  to  calculate 
importer-specilic  assessment  rates  for 
the  subject  merchandise.  In  calculating 
these  importer-specific  assessment  rates, 
we  will  take  iqto  account  the  amount  of 
the  reimburseiiient  calculated  on  sales 
during  the  POfc.  See  Calculation 
Memorandum  for  details.  For  both  EP 
and  CEP  sales,,  we  will  divide  the  total 
dumping  marges  (calculated  as  the 
difference  between  NV  and  EP  (or  CEP) 
for  each  importer)  by  the  entered  value 


of  the  merchandise.  Upon  the 
completion  of  this  review,  we  will 
direct  the  U.S.  Customs  Service  to 
assess  the  resulting  ad  valorem  rates 
against  the  entered  value  of  each  entry 
of  the  subject  merchandise  made  by  the 
importer  during  the  POR. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argimient. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  Issues  raised  in  the  hearing 


will  be  limited  to  those  raised  in  the 
respective  case  briefs  and  rebuttal  briefs. 
This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.221. 

Dated:  December  31, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-435  Filed  1-8-99;  8:45  am] 

BILLING  CODE  3S1(M>S-f> 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-803] 

Titanium  Sponge  From  the  Republic  of 
Kazakhstan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
£)epartment  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  September  8, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidimiping  finding  on  titanium 
sponge  from  the  Republic  of  Kazakhstan 
(Kazakhstan).  The  review  covers  the 
period  August  1, 1996,  through  July  31, 
1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments  and  have  not  changed  the 
results  from  those  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  January  11,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Maiming  or  Wendy  Frankel,  Office 
of  AD/CVD  Enforcement,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  IDeptulment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3936 
and  482-5849,  respectively. 

SUPPLEMENTARY  INFORMATION: 
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The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendiments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351. 

Background 

On  September  8, 1998,  the 
Department  pubUshed  in  the  Federal 
Register  (63  FR  47478)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  titanium 
sponge  from  Kazakhstan.  We  did  not 
receive  any  comments  from  interested 
parties.  The  Department  has  now 


completed  the  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  titanium 
sponge  from  Kazakhstan.  Titanium 
sponge  is  chiefly  used  for  aerospace 
vehicles,  specifically,  in  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines.  Imports  of  titaniimi 
sponge  are  ciirrently  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  U.S.  Customs  purposes.  Our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Final  Results  of  Review 

In  the  preliminary  results,  the 
Department  stated  that  we  would 


confirm  the  information  provided  by 
Specialty  Metals  Company  and  Ust- 
Kamenogorsk  Titaniimi  and  Magnesium 
Plant  regarding  the  existence  of  sales  of 
subject  merchandise  to  the  United 
States  that  were  entered  under 
temporary  importation  bond  (TIB).  See 
preliminary  results  at  47478.  We 
contacted  the  Customs  Service  and 
confirmed  that  ceriain  entries  of  subject 
merchandise  manufactured  by  Specialty 
Metals  Company  and  Ust-Kamenogorsk 
Titanium  and  Magnesium  Plant  entered 
the  United  States  under  TIB  during  the 
period  of  review.  See  Memorandum  to 
the  File,  "Customs  Service  Confirmation 
of  Temporary  Importation  Bond 
Entries",  dated  December  30, 1998. 

For  the  reasons  set  out  above  and  in 
the  preliminary  determination,  we 
detenuine  that  the  following  dumping 
margins  exist: 


Manufacturer/Exporter 

Time  period 

Margin 
(per(»nt) 

Specialty  Metals  Company/Ust-Kamenogofsk  Titanium  and  Magnesium  Plant  (one  entity)  

Kazakhstan-wide  rat©  

8/1/96-7/31/97 

8/1/96-7/31/97 

00.0 
83  96 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Since  there  were 
no  sales  with  dumping  margins,  we  will 
instruct  Customs  not  to  assess  dumping 
duties  on  any  shipments  of  subject 
merchandise  exported  by  the  above- 
referenced  entity  that  entered  the 
United  States  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  titanium 
sponge  from  Kazakhstan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  merchandise 
manufactured  and  exported  to  the 
United  States  directly  by  Specialty 
Metals  Company/Ust-Kamenogorsk 
Titanium  and  Magnesium  Plant  (one 
entity)  will  be  0.00  percent;  (2) 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous 
administrative  review  and  which  have  a 
separate  rate,  the  cash  deposit  rate  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 


rate;  (3)  for  Kazakhstan  manufacturers 
or  exporters  not  covered  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews,  the  cash  deposit 
rate  will  continue  to  be  the  Kazakhstan- 
wide  rate;  and  (4)  the  cash  deposit  rate 
for  non-Kazakhstan  exporters  of  subject 
merchandise  from  Kazakhstan  that  were 
not  covered  in  the  LTFV  investigation  or 
in  this  or  prior  administrative  reviews 
will  be  the  rate  applicable  to  the 
Kazakhstan  supplier  of  that  exporter. 
These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failing  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  review  of  their  responsibility 
concerning  the  disposition  of  '^ 

proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 


351.306.  See  63  FR  24391,  24403  (May 
4, 1998).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated.  January  5, 1999. 
Robert  S.  LaRuasa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-551  Filed  1-8-99;  8:45  am) 

BILLIMO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S21-803] 

Titanium  Sponge  From  ttie  Russian 
Federation:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  September  8, 1998,  the 
Department  of  Commerce  ("the 
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Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumpitig  finding  on  titanium 
sponge  from  tl^e  Russian  Federation 
("Russia").  Thje  review  covers  the 
period  August]  1. 1996.  through  July  31, 
1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  froti  Titanium  Metals 
Corporation  ('Ithe  petitioner")  and 
rebuttal  comtnents  from  AVISMA 
Magnesium-Titanium  Works 
("AVISMA")  4nd  Interlink  Metals  & 
Chemicals  S.A.  and  Interlink  Metals, 
Inc.  (collectively  "Interlink").  We  did 
not  receive  any  comments  from  TMC 
Trading  Internjational,  Ltd.,  the  other 
respondent  in  ithis  review.  After 
considering  thiese  comments,  we  have 
not  changed  the  final  results  from  those 
presented  m\he  preliminary  results  of 
review. 

EFFECTIVE  OATf:  January  11,  1999. 
FOA  FURTHER  MFORMATION  CONTACT: 
Mark  Manning  or  Wendy  Frankel,  Office 
of  AD/CVD  Enforcement.  Office  4, 
Import  Administration,  International 
Trade  Adminiitration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230;  telephone  (202)  482-3936 
and  (202)  482-5849,  respectively. 
SUPPtEMENTARY  INFORMATION: 

The  Applicab^  Statute 

Unless  otherwise  indicated,  all 
citations  to  tht  Tariff  Act  of  1930,  as 
amended  ("th#  Act"),  are  references  to 
the  provisions!  effective  January  1, 1995, 
the  effective  d|ite  of  the  amendments 
made  to  the  Afct  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  |l998). 

Background 

On  September  8, 1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  47474)  the  preliminary 
results  of  its  administrative  review  of 
the  antidimipi^g  finding  on  titanium 
sponge  from  Flussia.  The  Department 
has  now  completed  the  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this 
administrativQ  review  is  titaniimi 
sponge  from  Russia.  Titanium  sponge  is 
chiefly  used  far  aerospace  vehicles, 
specifically,  in  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines.  Imports  of  titanium 


sponge  are  cvurently  classifiable  under 
the  harmonized  tariff  schedule  ("HTS") 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  U.S.  Customs  purposes.  Our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Interested  Party  Comments 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  We  received 
comments  bom  the  petitioner  on 
October  8, 1998,  and  rebuttal  comments 
from  AVISMA  and  Interlink  on  October 
13, 1998.  We  did  not  receive  comments 
from  any  other  party. 

Comment  1 :  The  petitioner  argues  that 
the  Department  erred  when  it  valued 
electricity  with  the  electricity  rate  for 
industrial  users  from  the  Guayana 
region  of  Venesniela,  as  reported  by  the 
Venezuelan  Chamber  of  Electric 
Industry,  rather  than  with  an  industrial 
user  rate  for  all  of  Venezuela.  According 
to  the  petitioner,  selecting  this  regional 
rate  broke  with  the  Department's  past 
practice  of  valuing  electricity  with  a 
country-wide  rate.  Specifically,  the 
petitioner  notes  that  the  Department 
used  a  Brazilian-wide  rate  in  the 
preliminary  results  for  the  1994—1995 
and  1995-1996  administrative  reviews. 
See  the  petitioner's  July  16, 1998, 
submission  at  3,  citing  to  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Titanium 
Sponge  from  the  Russian  Federation,  61 
FR  39437,  (July  29, 1996);  and 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Titanium 
Sponge  from  the  Russian  Federation,  62 
FR  25920  (May  12,  1997). 

The  petitioner  also  claims  that  there 
is  no  provision  in  the  applicable  statute 
that  allows,  or  even  mentions, 
subdividing  a  selected  surrogate  covmtry 
for  valuation  purposes.  In  fact,  the 
petitioner  argues,  the  statute  mandates 
the  use  of  country-wide  rates  because  it 
directs  the  Department  to  utilize  a 
"country"  to  value  the  factors  of 
production.  Id.  at  3.  The  petitioner 
contends  that  it  is  the  E)epartment's 
established  practice  to  determine  the 
economic  comparability  of  a  potential 
surrogate  market  economy  country  by 
examining  the  country-wide 
characteristics,  such  as  the  level  of  per 
capita  Gross  National  Product,  national 
distribution  of  labor  and  national 
growth  rates.  Id.  at  3,  emphasis  in 
original.  For  this  reason,  the  petitioner 
argues  that  the  Department  should  be 
consistent  and  use  country-wide  prices 
for  valuing  the  factors  of  production. 
The  petitioner  notes  that  both  itself  and 
Interlink  submitted  general-industry 
electricity  rates  for  all  of  Venezuela  and 


recommends  that  the  Department,  for 
the  final  results  of  review,  use  either  of 
these  two  country-wide  rates. 

According  to  Interlink  and  AVISMA 
(collectively  "the  respondents"),  the 
Department  was  correct  to  value 
electricity  with  the  industrial  user  rate 
from  the  Guayana  region  of  Venezuela. 
The  respondents  state  that  this  region 
contains  the  country's  largest  industrial 
companies,  including  Venezuela's  three 
aluminimi  producers.  Furthermore,  the 
respondents  argue  that  EDELCA,  the 
company  that  provides  electricity  to  this 
region,  is  Venezuela's  largest  utility 
company  and  accounts  for 
approximately  70  percent  of 
Venezuela's  total  electricity  production. 
In  addition,  the  177  industrial  users 
EDELCA  serviced  in  1997  accoimted  for 
25  percent  of  Venezuela's  electricity 
consumption.  See  respondent's 
submission  dated  March  3, 1998  at  2. 

The  respondents  also  contend  that  the 
Department  is  not  required  by  statute  or 
practice  to  use  country-wide  rater  for 
valuing  factors  of  production  in 
nonmarket  economy  cases.  The 
respondents  argue  that  the  Department 
addressed  this  issue  in  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Polyvinyl  Alcohol 
From  the  People's  Republic  of  China,  61 
FR  14057, 14062  (March  29, 1998), 
where  the  Department  stated  "Since 
there  is  not  sufficient  information  on  the 
record  to  weigh  the  appropriateness  of 
using  one  Indian  state's  electricity  rates 
over  those  in  another,  we  have  based  the 
siuTogate  value  on  the  simple  average  of 
all  Indian  state  rates  found  in  the  1995 
CMIE  source."  According  to  the 
respondents,  the  Department's  decision 
to  use  a  country-wide  rate  from  India 
was  based  not  on  a  requirement  that  it 
use  a  country-wide  rate,  but  rather  on  a 
recognition  that  there  was  insufficient 
information  on  the  record  on  which  to 
base  a  decision  to  use  a  rate  specific  to 
a  particular  Indian  state.  See 
respondent's  July  21,  1998  submission 
at  2.  Moreover,  the  respondents  claim 
that  the  Department's  decision 
explicitly  acknowledges  that  it  would 
have  used  a  rate  specific  to  a  particular 
state  or  region  within  the  surrogate 
country  if  the  information  on  the  record 
suggested  that  this  rate  was  a  better 
indicator  of  the  rate  that  AVISMA 
would  likely  pay  if  located  in  the 
surrogate  country.  Id.  at  2.  Therefore, 
argue  the  respondents,  since  the  statute 
and  past  practices  do  not  prohibit  the 
Department  bom  using  a  regional  rate, 
and  the  record  evidence  indicates  that 
the  industrial-user  electricity  rate  from 
the  Guayana  region  is  the  most 
representative  of  the  prices  that 
AVISMA  would  pay  if  located  in 
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Venezuela,  the  Department  should 
continue  to  use  this  rate  for  the 
purposes  of  the  final  results  of  this 
review. 

Department  Position:  We  agree  with 
the  respondents.  Section  773(c)(4)  of  the 
Act  instructs  the  Department  to  select  a 
surrogate  market  economy  country  that 
is  (1)  at  a  comparable  level  of  economic 
development  to  that  of  the  nonmarket 
economy  coimtry  and  (2)  produces 
merchandise  that  is  comparable  to  the 
subject  merchandise.  The  Department's 
regulations,  at  section  351.408(b), 
provide  further  guidance  in  selecting 
the  appropriate  surrogate  country  by 
stating  that  the  Secretary  will  place 
primary  emphasis  on  per  capita  GDP  as 
the  measure  of  economic  comparability. 
As  the  petitioner  notes,  it  is  also  the 
Department's  practice  to  examine 
additional  criteria,  such  as  national 
growth  rates  and  the  national 
distribution  of  labor,  when  selecting  the 
appropriate  surrogate  country.  However, 
all  of  the  above  criteria  and  practices  are 
used  to  select  the  surrogate  country  and 
are  not  relevant  in  selecting  factor  of 
production  values  within  the  surrogate 
coimtry  once  selected.  Section 
773(c)(1)(B)  of  the  Act  states  that  the 
valuation  of  the  factors  of  production 
shall  be  based  on  the  best  available 
information  regarding  the  values  of  such 
factors  in  a  market  economy  coimtry  or 
countries  considered  to  be  appropriate 
by  the  administering  authority. 

In  our  effort  to  value  the  factors  of 
production  in  an  accurate  manner,  the 
Department  uses  both  regional  and 
country-wide  market  economy  values 
where  the  record  evidence  demonstrates 
that  such  values  provide  the  best 
available  information  by  which  to  value 
the  nonmarket  economy  producer's 
factors  of  production.  In  the  instant 
case,  the  evidence  on  the  record 
demonstrates  that  the  Guayana  region 
contains  a  high  concentration  of 
Venezuela's  largest  industrial  users  and 
accounts  for  70  percent  of  Venezuela's 
total  electricity  production.  Venezuela's 
three  producers  of  aluminum,  a  product 
comparable  to  titanium,  are  located  in 


Guayana  and  receive  the  industrial  rate 
for  this  region.  Furthermore,  177 
industrial  users  in  this  region  accounted 
for  25  percent  of  Venezuela's  total 
electricity  consumption  in  1997. 
Although  the  respondent's  data  does  not 
explicitly  list  what  percent  these  177 
industrial  users  represent  of  all 
industrial  consumption,  we  can  infer 
from  the  fact  that  they  account  for  25 
percent  of  all  total  electrical 
consumption  (which  includes 
residential,  commercial,  and  industrial) 
that  it  must  be  a  very  high  percentage. 
See  respondent's  submission  dated 
March  3, 1998  at  2  and  3.  For  these 
reasons,  we  find  that  the  rate  for 
industrial  users  in  the  Guayana  region 
of  Venezuela  is  the  most  representative 
of  the  electricity  prices  AVISMA  would 
pay  if  it  were  located  in  Venezuela. 

Comment  2:  The  petitioner  contends 
that  Interlink's  request  for  revocation 
did  not  properly  comply  vdth  19  CFR 
351.222(e).  Therefore,  the  petitioner 
concludes  that  the  Department  could 
not  have  legally  revoked  the  order  as  per 
Interlink's  request.  According  to  the 
petitioner,  Interlink's  September  21, 
1998,  submission  withdrawing  its 
request  for  revocation  prevented  the 
Department  from  running  afoul  of  its 
own  regulations. 

Interlink  argues  that  its  request  for 
revocation  complied  with  Department 
regulations,  and  the  Department's 
September  8, 1998,  preliminary  notice 
of  intent  to  revoke  the  finding  in 
response  to  Interlink's  request 
confirmed  the  correctness  of  Interlink's 
request.  Moreover,  Interlink  claims  that 
its  withdrawal  of  request  for  revocation 
had  nothing  to  do  with  the  petitioner's 
argument  that  this  withdrawal 
prevented  the  Department  fi^m  running 
afoul  of  its  regulations. 

Department  Position:  On  September  8, 
1998,  the  Department  preliminarily 
determined  to  revoke  the  finding  on 
titanium  sponge  from  Russia  as  it 
appUes  to  Interlink.  Due  to  Interlink's 
September  21, 1998  withdrawal  of  its 
request  for  revocation,  we  do  not  need 


to  consider  any  arguments  concerning 
Interlink's  request  for  revocation. 

Correction  of  Gerical  Errors 

The  Department  found  two  clerical 
errors  in  our  August  31, 1998  analysis 
memorandum,  which  describes  the 
methodology  we  used  in  calculating 
normal  value  and  U.S.  price  in  this 
administrative  review.  On  page  3  of  this 
memorandum,  we  discussed  our 
calculation  of  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit.  Specifically,  we  defined  SG&A 
expenses  to  equal  the  surrogate  SG&A 
ratio  multiplied  by  the  cost  of 
manufacture.  Similarly,  we  defined 
profit  to  equal  the  surrogate  profit  ratio 
multipUed  by  the  sum  of  the  cost  of 
manufacture  and  SG&A  expenses.  In 
both  definitions,  the  Department 
mistakenly  used  the  term  "cost  of 
manufacture"  when  we  should  have 
used  the  term  "adjusted  cost  of 
manufacture."  Because  our  actual 
calculations  correctly  used  adjusted  cost 
of  manufacture,  this  clerical  error  had 
no  efiect  on  our  normal  value 
calculation. 

Final  Results  of  Review 

In  the  preliminary  results,  the 
Department  stated  that  we  would 
confirm  the  information  provided  by 
AVISMA,  Interlink,  and  TMC  regarding 
the  existence  of  sales  of  subject 
merchandise  to  the  United  States  that 
were  entered  under  temporary 
importation  bond  ("TIB").  See 
preliminary  results  at  47476.  We 
contacted  the  Customs  Service  and 
confirmed  that  certain  entries  of  subject 
merchandise  manufactured  by  AVISMA, 
Interlink,  and  TMC  entered  the  United 
States  under  TIB  during  the  period  of 
review.  See  Memorandum  to  the  File, 
"Customs  Service  Confirmation  of 
Temporary  Importation  Bond  Entries", 
dated  December  30, 1998. 

For  the  reasons  set  out  in  the 
preliminary  determination,  and  in  the 
discussion  of  comments  above,  we 
determine  that  the  following  dumping 
margins  exist: 


Manufacturer/Exporter 


Tune  period 


Margin 
(percent) 


Interlink  Metals  &  Chemicals,  S.A 

TMC  Trading  Intemational,  Ltd 

AVISMA  Magnesium-Titanium  Works 
Russia-wkJe  rate 


8/1/96-7/31/97 
8/1/96-7/31/97 
8/1/96-7/31/97 
8/1/96-7/31/97 


00.0 
00.0 
00.0 
83.96 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 


appraisement  instructions  directly  to 
the  Customs  Service.  Since  there  were 
no  sales  with  dumping  margins,  we  will 
instruct  Customs  not  to  assess  dumping 


duties  on  any  shipments  of  subject 
merchandise  exported  by  the  above- 
referenced  entities  that  entered  the 
United  States  during  the  FOR. 
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FurthermoreJ  the  following  deposit 
requirements  wiill  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  titanium 
sponge  from  Russia  entered,  or 
withdrawn  froii  warehouse,  for 
consumption  oo  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  Th^  cash  deposit  rates  for 
subject  mercha|tdise  manufactiu^d  and 
exported  directly  to  the  United  States  by 
AVISMA  wiU  be  0.00  percent;  (2)  the 
cash  deposit  ra^s  for  merchandise 
exported  to  the  [United  States  by 
Interlink  Metal^  &  Chemicals,  S.A.  and 
TMC  Trading  I4temational,  Ltd.  will  be 
0.00  percent;  (3l  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in 
the  original  LTFV  investigation  or  a 
previous  administrative  review  and 
which  have  a  separate  rate,  the  cash 
deposit  rate  wil)  continue  to  be  the  most 
recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (4)  for  Russian 
manufactiu^rs  0r  exporters  not  covered 
in  the  LTFV  investigation  or  in  this  or 
prior  administrttive  reviews,  the  cash 
deposit  rate  wil|  continue  to  be  the 
Russia-wide  rat^;  and  (5)  the  cash 
deposit  rate  for  non-Russian  exporters  of 
subject  merchandise  from  Russia  that 
were  not  covereid  in  the  LTFV 
investigation  or  I  in  this  or  prior 
administrative  reviews  will  be  the  rate 
applicable  to  th^  Russian  supplier  of 
that  exporter.  T^ese  deposit  rates,  when 
imposed,  shall  flemain  in  effect  until 
publication  of  tie  final  results  of  the 
next  administrative  review. 

Notification  to  interested  Parties 

This  notice  al$o  serves  as  a  final 
reminder  to  im]iorters  of  their 
responsibility  under  19  CFR  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Seqretary's  presumption 
that  reimbursenient  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidiunping 
duties.  I 

This  notice  al^o  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
in  this  review  of  their  responsibility 
concerning  the  (disposition  of 
proprietary  information  disclosed  under 
APO  in  accorda|ice  with  19  CFR 
351.306.  See  63  FR  24391,  24403  (May 
4, 1998).  Timelyj  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  ta  judicial  protective 


order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  January  5, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-552  Filed  l-S-99;  8:45  am] 

BILUNG  CODE  3S10-OS-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  122498A] 

Taldng  and  Importing  of  Marine 
Mammals;  Yellowfin  Tuna  imports 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  affirmative 

finding. 

SUMIMARY:  NMFS  announces  that  the 
Government  of  Spain  has  submitted 
documentation  establishing  that  it 
continues  to  be  in  compliance  with  the 
requirements  of  the  yellowfin  tima 
importation  regulations  for  nations  that 
have  acted  to  ban  purse  seine  sets  on 
marine  mammals  in  the  eastern  tropical 
Pacific  Ocean  (ETP).  The  Assistant 
Administrator  for  Fisheries  (Assistant 
Administrator)  has  made  an  affirmative 
finding  that  will  allow  yellowfin  tuna 
and  tima  products  harvested  by  vessels 
of  Spain  to  be  imported  into  the  United 
States  through  December  31,  1999. 
DATES:  The  affirmative  finding  for  Spain 
is  effective  January  1, 1999,  and  remains 
in  effect  through  December  31,  1999, 
unless  revoked. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Eisele  (phone  301-713-2322;  fax 
301-713-4060);  or  AUison  Routt  (phone 
562-980-^019;  fax  562-980-4027. 
SUPPLEMENTARY  INFORMATION:  NMFS 
regulations  provide  for  the  Assistant 
Administrator  to  make  an  affirmative 
finding  for  any  nation  that  prohibits  its 
vessels  from  intentionally  setting  purse 
seine  nets  on  marine  mammals  (50  CFR 
216.24(e)(5)).  With  an  affirmative 
finding,  yellowfin  tuna  and  products 
derived  from  yellowfin  tuna  harvested 
in  the  ETP  by  that  nation's  purse  seine 
vessels  may  be  imported  into  the  United 
States.  The  Assistant  Administrator 
made  such  a  finding  at  the  end  of  1997 
for  Spain. 


On  October  23  and  December  3, 1998, 
the  Government  of  Spain  submitted 
reports  on  the  activities  of  its  purse 
seine  vessels  in  the  ETP  during  1998. 
The  reports  indicate  that  one  vessel 
intentionally  set  on  marine  mammals 
during  the  course  of  fishing  for 
yellowfin  tima.  As  a  result,  Spain 
automatically  entered  into  a  180-day 
probationary  status,  beginning  on  June 
7, 1998,  as  required  under  50 
CFR  216.24(e)(5)(xi).  No  additional 
marine  mammal  sets  were  made  during 
the  180-day  probationary  period,  which 
ended  on  December  3, 1998.  This 
information  has  been  verified  by 
observer  reports  from  the  Inter- 
American  Tropical  Tuna  Commission. 
On  December  24, 1998,  after 
consultation  with  the  Department  of 
State,  the  Assistant  Administrator 
determined  that  the  Republic  of  Spain 
had  submitted  acceptable  documentary 
evidence  that  its  regvdatory  program 
continues  to  comply  with  the  yellowfin 
tuna  import  regulations.  As  a  result  of 
this  affirmative  finding,  yellowfin  tuna 
and  products  derived  from  yellowfin 
tuna  harvested  in  the  ETP  by  Spanish- 
flag  purse  seine  vessels  may  be 
imported  into  the  United  States  through 
December  31, 1999. 

Dated:  January  5, 1999. 
Hilda  Diaz-Soltero, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-530  Filed  l-»-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  123098q 

Marine  Mammals;  Permit  No.  855  (File 
No.  P342C) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  855,  issued  to  Mr.  John 
Calambokidis,  Cascadia  Research 
Collective,  Waterstreet  Building,  Suite 
201,  218  V2  West  Fourth  Avenue, 
Olympia,  WA,  98501,  was  amended. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130 
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Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Northwest 
Region,  National  Marine  Fisheries 
Service.  NOAA,  7600  Sand  Point  Way, 
NE,  Seattle,  WA  981150070  (206/526- 
6426);  and 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Boulevard, 
suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4213). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak  or  Trevor  Spradlin, 
301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has*been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  part  222). 

The  Holder  is  authorized  to  collect 
marine  mammal  tissue  samples  from 
Alaska  Native  subsistence  hunts.  This 
amendment  authorizes  the  extension  of 
the  expiration  date  through  December 
31,  1999. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  30, 1998. 
Ann  Teibush, 

Chief,  Permits  and  Documentation  Division, 
National  Marine  Fisheries  Senrice. 
[FR  Doc.  99-531  Filed  1-8-99;  8:45  am) 
BILUNQ  CODE  3610-22-F 


COMMODriY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  Chicago 
Board  of  Trade  SoytMan  Oil  Futures 
Contract  Regarding  Locationai  Price 
Differentials,  Maximum  Limit  on  the 
Delivery  Capacity  That  May  Be 
Registered,  and  Allocation  of 
Responsibility  for  Payment  of 
Switching  and/or  Freight  Costs 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments. 


SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  proposed 
amendments  to  its  soybean  oil  futures 
contract.  The  proposed  amendments 
were  submitted  under  the  Commission's 
45-day  Fast  Track  procedures  which 
provide  that,  absent  any  contrary  action 
by  the  Commission,  the  proposed 
amendments  may  be  deemed  approved 
45  days  after  the  Commission's  receipt 
of  the  proposals.  The  Acting  EHrector  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  1155  21st  Street,  NW. 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary®cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  CBT  soybean  oil  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
existing  terms  of  the  soybean  oil  futiu«s 
contract  provide  for  the  delivery  of 
warehouse  receipts  representing  60,000 
poimds  of  crude  soybean  oil  in  store  at 
CBT-approved  (regular)  deUvery 
facilities.  Regular  delivery  facilities 
must  be  located  within  a  prescribed  area 
consisting  of  all,  or  portions  of,  nine 
mid-western  states  of  the  U.S.  The 
futures  contract  ciurently  provides  for 
delivery  at  par  at  regular  delivery 
facilities  located  within  the  Illinois 
Territory  (which  consists  of  that  portion 
of  the  state  of  Illinois  located  north  of 
latitude  sa'OO'N.)  and  at  specified 
locationai  price  differentials  at  regular 
delivery  facilities  located  within  four 
other  specified  delivery  territories 
within  the  contract's  delivery  area.  The 
contract's  oirrent  terms  also  provide  for 
the  adjustment  of  the  locationai  price 
differentials  annually  for  each  of  the 
four-non  par  territories.  The  annual 


adjustments  are  based  on  the  ratio  of  the 
average  number  of  outstanding 
registered  warehouse  receipts  to  the 
soybean  crushing  capacity  for  all 
facilities  in  the  particular  territory 
relative  to  the  ratio  of  the  number  of 
outstanding  registered  warehouse 
receipts  to  soybean  crushing  capacity 
for  all  faciUties  in  the  other  four 
delivery  territories  combined.  The 
contract  currently  provides  that  the 
locationai  price  differential  for  a  given 
territory  may  be  adjusted  by  a  maximum 
of  10  cents  per  himdred weight  per  year. 

The  futures  contract's  existing  terms 
require  that  the  CBT  approve  the  storage 
capacity  ehgible  for  delivery  at  each 
individual  regular  delivery  facility. 
Currently,  regular  delivery  facility 
operators  may  deliver  soybean  oil 
warehouse  receipts  equivalent  to  the 
maximum  CBT-approved  storage 
capacity  for  each  of  their  individual 
warehouses.  Upon  surrender  of  a 
warehouse  receipt,  the  delivery  receiver 
may  direct  that  the  delivery  soybean  oil 
be  loaded  into  railcars  or  trucks.  The 
receiver  is  obligated  to  arrange  for,  and 
to  pay  all  costs  of,  transportation  of 
soybean  oil  from  the  delivery  facility. 

The  primary  proposed  amendments 
will  make  the  following  changes:  (1) 
The  maximum  yearly  adjustment  to  the 
price  difierential  applicable  to  delivery 
territories  (other  than  the  Illinois  par 
territory)  will  be  increased  to  20  cents 
per  hundredweight;  (2)  the  futures 
delivery  capacity  (the  maximum 
number  of  warehouse  receipts  that  any 
delivery  faciUty  may  have  outstanding 
at  any  time)  of  each  regular  delivery 
facility  will  be  limited  to  30  times  the 
faciUty's  registered  daily  load-out  rate 
and  (3)  operators  of  regular  delivery 
facilities  not  located  on  Class  I  railroads 
will  be  required  to  pay  switching  and/ 
or  freight  costs  to  the  nearest  Class  I 
railroad  interchange  point,  if  requested 
in  writing  by  the  taker  of  delivery. 

The  CBT  intends  to  implement  the 
proposed  amendments  to  newly  listed 
contract  months,  commencing  with  the 
January  2000  contract  month.  The 
Exchange  has  listed  for  trading  the 
January,  July,  October  and  December 
2000  contract  months  with  asterisks 
indicating  that  proposed  amendments 
will  be  applied  to  these  contract 
months,  pending  approval  by  the 
Commission. 

In  support  of  the  proposed 
amendments,  the  CBT  stated  that: 

The  purpose  of  the  proposed  amendments 
is  to  improve  the  pricing  accuracy  and 
hedging  effectiveness  of  the  soybean  oil 
futures  contract.  This  will  be  achieved  by 
increasing  the  amount  by  which  territorial 
delivery  differentials  can  change  each  year, 
improving  access  to  delivery  stocks  for  takers 
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of  delivery  and  compensating  takers  of 
delivery  at  bcilitibs  served  by  non-Class  I 
railroads  for  the  cpsts  of  moving  the  oil  to  a 
Class  I  railroad. 

The  CBT  furtlier  submits  that: 

The  proposed  doubling  of  the  maximum 
annual  adjustment  in  delivery  differentials 
will  help  ensure  tjiat  the  delivery 
differentials  between  territories  reflect  true 
cash  market  differentials.  The  proposal  to 
limit  delivery  capacity  to  30  times  the  daily 
load-out  capacity  for  each  regular  facility  will 
reduce  the  period  pf  time  over  which  load- 
out  can  occur  and 'give  takers  of  delivery 
quicker  access  to  delivery  stocks. 
Implementation  of  the  new  regulation 
requiring  operators  of  delivery  facilities 
which  are  not  located  on  Class  I  railroads  to 
pay  the  switching  and/or  freight  costs  for 
making  the  oil  available  on  the  nearest  Class 
I  railroad  will  improve  the  arbitrage  process 
of  the  delivery  syalem  and  fecilitate 
convergence.         ' 

Conunenters  S'e  requested  to  address 
the  extent  to  which  the  proposed 
amendments  reflect  cash  market 
practices  or  conditions.  Specifically, 
will  the  proposed  changes  to  the  annual 
locational  price  differential  adjustment 
allow  for  better  Conformity  with 
prevailing  cash  market  price  differences 
between  delivery  territories.  Also,  will 
the  proposed  changes  to  the  rail 
delivery  procedures  better  reflect  the 
relative  value  oflsoybean  oil  stored  in 
facilities  located  on  Class  I  railroads 
relative  to  soybean  oil  stored  in  facilities 
located  on  non-(^lass  I  railroads.  In 
addition,  comm9nters  are  requested  to 
assess  the  overall  effect  of  the  proposed 
amendments  on  the  supply  of  soybean 
oil  likely  to  be  available  for  deUvery  on 
the  contract  and  {whether  the  proposed 
amendments  wiD  have  any  effect  on  the 
futures  contract's  susceptibility  to  price 
manipulation  or  distortion. 

Copies  of  the  proposed  amendments 
will  be  availablel  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre]  1155  21st  Street  NW, 
Washington,  DC '20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  abov^  address,  by  phone  at 
(202)  418-5100,  br  via  the  hitemet  on 
the  CFTC  website  at  secretary@cftc.gov. 

Other  materials  submitted  by  the  CBT 
in  support  of  tha  proposal  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Infonmation  Act  (5  U.S.C. 
552)  and  the  Coiiunission's  regulations 
thereunder  (17  GFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  m|aterials  should  be  made 
to  the  FOI,  Privaty  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  tha  Commission's 


headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the  CBT, 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Coimnission,  Three  Lafayette 
Centre,  1155  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  4, 
1999. 

John  R.  Mieike, 

Acting  Director. 

(PR  Doc.  99-514  Filed  l-ft-99;  8:45  am] 

BILLMQ  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  COMEX  Division  of 
the  New  York  Mercantile  Exchange  for 
Designation  as  a  Contract  Market  in 
Futures  and  Options  on  Aluminum 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  options 

contracts. 

summary:  The  COMEX  Division  of  the 
New  York  Mercantile  Exchange  has 
applied  for  designation  as  a  contract 
market  in  aluminum  futures  and 
options.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
piu^uant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  pubUc 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATE:  Comments  must  be  received  on  or 
before  February  10,  1999. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street  NW,  Three  Lafayette  Centre, 
Washington,  IX  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  niunber  (202) 
418-5521,or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  COMEX  Division  of  the 
New  York  Mercantile  Exchange 
"aluminiun"  futiures  and  options 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Richard  Shilts  of  the 


Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington. 
20581,  telephone  (202)  418-5275. 
Facsimile  nvunber:  (202)  418-5527. 
Electronic  mail:  rshilts@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW, 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
COMEX  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
CompUance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
resj)ect  to  other  materials  submitted  by 
the  COMEX,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  January  5, 
1999. 

John  R.  Mieike, 

Acting  Director. 

[PR  Doc.  99-513  Filed  1-8-99;  8:45  am] 

BILUNO  COOE  63S1-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 


provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  infonnation  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  sohciting 
comments  concerning  its  request  for 
approval  of  a  new  information 
collection  from  representatives  of 
communities  served  by  organizations 
that  conduct  community  service 
activities  under  the  sponsorship  of 
Corporation  grants.  This  information 
will  be  used  by  the  Corporation  to 
evaluate  the  nature  and  effectiveness  of 
its  national  service  programs. 

Copies  of  the  proposed  information 
collection  request  may  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice.  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  March  12, 1999. 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  Attn:  Marcia  Scott, 
Office  of  Evaluation,  1201  New  York 
Avenue,  N.W.,  9th  floor,  Washington. 
DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Scott,  (202)  606-5000.  ext.  100. 

SUPPLEMENTARY  INFORMATION: 
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Background 

One  of  the  missions  of  the 
Corporation  is  to  "provide  opportunities 
to  engage  in  service  that  addresses  the 
nation's  unmet  human,  educational, 
environmental,  and  public  safety  needs" 
(42  U.S.C.  12501(b)).  Through  the 
AmeriCorps*  State/National  program, 
the  Corporation  supports  the  efforts  of 
local,  state  and  national  organizations 
that  engage  American  adults  in  results- 
driven  community  service.  Community 
service  efforts  include,  but  are  not 
limited  to:  providing  tutoring  and 
immunization  services  for  pre-school 
through  twelfth  grade  children,  and 
recruiting  and  training  volunteers  in 
local  communities  to  provide  health  and 
independent  Uving  assistance  to 
community  residents,  housing 
assistance  to  the  homeless,  community 
poUcing  activities,  and  services  to 
reduce  environmental  risk. 

The  Corporation  has  placed  a  priority 
on  evaluating  the  outcomes  of  these 
efforts.  A  primary  goal  of  the 
Corporation  is  that  communities  will  be 
made  stronger  through  the  services  its 
programs  provide.  In  addition  to 
outcomes,  key  considerations  in 
determining  a  number  of  policy  and 
programming  issues  in  Corporation 
programs  are  program  impact  and  net 
societal  benefit.  This  data  collection 
vdll  address  not  only  the  value  that 
communities  place  on  the  outcomes 
achieved  by  national  service  programs, 
but  also  whether  the  outcomes  would 
have  occurred  in  the  absence  of  the 
programs. 

Current  Action 

The  Corporation  seeks  approval  of  a 
survey  form  for  the  evaluation  of  the 
Corporation's  AmeriCorps* State/ 
National  programs  that  it  supports 
through  grants.  The  survey  will  allow 
for  the  enhancement  of  the 
Corporation's  future  efforts  in  devising 
methods  to  measure  progress  toward  its 
goals.  It  also  may  contribute  important 
information  to  the  knowledge  base  of 
the  commimity  service  field  by 
identifying  essential  program 
components  that  lead  to  valued 
outcomes  and  program  effectiveness. 
Type  of  Review:  New  approval. 
Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Assessment  of  the  Value-added 
Effect  of  National  Service  Programs  on 
the  Commimities  They  Serve. 
OMB  Number:  None. 
Agency  Number:  None. 
Affected  Public:  AmeriCorps»State/ 
National  partner  organizations  and 
Community  representatives  including, 
leaders  community  groups,  and  service 
providers. 


Total  Respondents:  Approximately 
540. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Houn:  270 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  pubUc  record. 

Dated:  January  5, 1999. 
Kenneth  L.  Klothen, 
General  Counsel. 

(FR  Doc.  99-493  Filed  1-6-99;  8:45  am] 
BIUMQCOOE  a06fr-2»-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 


SUMMARY:  On  December  23, 1998,  a  60- 
day  notice  inviting  comment  fitim  the 
pubUc  was  inadvertently  published  for 
the  Advanced  Placement  Incentive 
Program  in  the  Federal  Register  (63  FR 
71110)  dated  December  23.  1998.  This 
information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  notice  amends  the 
public  comment  period  for  this  program 
to  30  days.  The  Leader,  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  hereby  issues  a 
correction  notice  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Since 
an  incorrect  public  notice  was 
published  on  December  23,  the 
Department  of  Education  is  correcting 
the  end  date  to  the  30  days  as  required 
for  discretionary  grants  instead  of  60 
days. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
10,  1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budgt;,  725  17th 
Street,  NW,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
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proposed  infoiination  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Offict  Building  3.  Washington, 
IX  20202-4651  or  should  be 
electronically  failed  to  the  internet 
address  Pat_Sherrill©ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  COffTACT: 
Patrick  J.  Sheriill  (202)  708-8196. 

Dated:  Januar^  5, 1999. 
Kent  H.  Hannuvan, 

Leader,  Information  ^4anageme^t  Group, 
Office  of  the  Chief  Financial  and  Chief 
Infonnation  Officer. 

|FR  Doc.  99-*83  Filed  l-ft-99;  8:45  am] 
BIUMQ  COOC  400a-01-P 


DEPARTMENT  OF  ENERGY 
[Dock«tNo.EA<^199] 

Application  T0  Export  Electric  Energy; 
Ontario  Hydro 

agency:  Offict  of  Fossil  Energy,  DOE. 
action:  Notic^  of  appUcation^ 


summary:  Ontario  Hydro  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act.      I 

DATES:  Comments,  protests  or  requests 
to  intervene  n|ust  be  submitted  on  or 
before  Februa^  10, 1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  bllows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Indej>endence  Avenue,  SW, 
Washington,  ibc  20585-0350  (FAX  202- 
287-5736).     ] 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202^-586-6667. 
SUPPLEMENTAtY  INFORMATION:  Exports  of 
electricity  fro^n  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  December  21, 1998,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  Ontario  Hydro  to  transmit  electric 
energy  from  the  United  States  to 
Canada.  Ontario  Hydro  is  the  provincial 
electric  utility  within  the  Canadian 
Province  of  Ontario.  Ontario  Hydro  does 
not  own  or  control  any  generation  and 
transmission  facilities  in  the  United 
States  and  doles  not  have  any  franchised 
service  territory  in  the  United  States. 


The  electric  energy  Ontario  Hydro 
proposes  to  export  will  be  surplus 
energy  purchased  from  electric  utilities 
in  the  U.S.  Ontario  Hydro  intends  to 
export  this  energy  to  Canada  over  the 
existing  international  transmission 
facilities  owned  by  Citizens  Utilities, 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Long  Sault,  Inc., 
Maine  Electric  Power  Company,  Maine 
Public  Service  Company,  Minnesota 
Power,  Inc.,  Minnkota  Power 
Cooperative,  New  York  Power 
Authority,  Niagara  Mohawk  Power 
Corporation,  Northern  States  Power  and 
Vermont  Electric  Transmission 
Company.  The  construction  of  each  of 
the  international  transmission  facilities 
to  be  utiUzed  by  Ontario  Hydro,  as  more 
fully  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Ontario  Hydro 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-198.  Additional  copies  are  to 
be  filed  directly  with  Joan  Prior,  Esq., 
Acting  Senior  Vice  President,  General 
counsel  &  Secretary,  Ontario  Hydro,  700 
University  Ave.,  Toronto,  Ontario, 
Canada  N5G  1X6,  and  Peter  M.  Kirby, 
Esq.,  Winston  &  Strawn,  1400  L  Street, 
NW,  Washington,  DC,  20005. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  die  National  Environmental  PoUcy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  rehability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  appUcation  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  and  then  "Electricity" 
from  the  options  menus. 


Issued  in  Washington,  D.C.,  on  January  5, 
1999. 

Anthony  ).  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &■  Power  Im/Ex,  Office  of  Coal  & 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc.  99-542  Filed  1-8-99;  8:45  am) 

BILUNQ  CODE  6490-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-1981 

Application  To  Export  Electric  Energy; 
Ontario  Hydro  Interconnected  Martcets 
Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Ontario  Hydro  Interconnected 
Markets  Inc.  (OHIM)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  10,  1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  December  21, 1998,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  OHIM  to  transmit  electric  energy 
from  the  United  States  to  Canada.  OHIM 
does  not  own  or  control  any  generation 
and  transmission  facilities  in  the  United 
States  and  does  not  have  any  franchised 
service  territory  in  the  United  States. 
OHIM  is  incorporated  in  the  State  of 
Delaware  and  is  a  wholly-owned 
subsidiary  of  Ontario  Hydro,  the 
provincial  electric  utility  within  the 
Canadian  Province  of  Ontario. 

The  electric  energy  OHIM  proposes  to 
export  will  be  surplus  energy  purchased 
from  electric  utilities  in  the  U.S.  OHIM 
intends  to  export  this  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by 
Citizens  Utilities,  Detroit  Edison 


Company,  Eastern  Maine  Electric 
Cooperative.  Long  Sault,  Inc..  Maine 
Electric  Power  Company,  Maine  Public 
Service  Company,  Minnesota  Power, 
Inc.,  Minnkota  Power  Cooperative,  New 
York  Power  Authority.  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company.  The 
construction  of  each  of  the  international 
transmission  facilities  to  be  utilized  by 
OHIM,  as  more  fully  described  in  the 
application,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 


Federal  Register/Vol.  64.  No.  6/Monday,  January  11,  1999/Notices 


1607 


Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  fiUng  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
vfith  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  OHIM  application 
to  export  electric  energy  to  Cajiada 
should  be  clearly  marked  with  Docket 
EA-198.  Additional  copies  are  to  be 
filed  directly  with  Peter  D.  MacMillan. 
Esq.,  Secretary,  Ontario  Hydro 
Interconnected  Markets  Inc.,  700 
University  Ave.,  Toronto,  Ontario, 
Canada  N5G  1X6.  and  Peter  M.  Kirby. 
Esq.,  Winston  &  Strawn,  1400  L  Street, 
NW.  Washington,  DC,  20005. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reUability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  and  then  "Electricity" 
fi'om  the  options  menus. 

Issued  in  Washington,  D.C,  on  January  5, 
1999. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &  Power  Im/Ex,  Office  of  Coal  & 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc.  99-541  Filed  1-8-99;  8:45  am] 
BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  99-06;  Environntenta! 
Management  Science  Program: 
Research  Related  to  Subsurface 
Contamination/Vadose  Zone  Issues 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 


SUMMARY:  The  Offices  of  Science  (SC) 
and  Environmental  Management  (EM). 
U.S.  Department  of  Energy,  hereby 
announce  their  interest  in  receiving 
grant  applications  for  performance  of 
innovative,  fundamental  research  to 
support  specifically  innovative, 
fundamental  research  to  investigate 
DOE  surface  contamination/vadose  zone 
issues. 

DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  99-06, 
should  be  received  by  DOE  by  4:30  p.m. 
e.s.t.,  February  9, 1999.  A  response 
encouraging  or  discouraging  a  formal 
application  generally  will  te 
communicated  by  electronic  mail  to  the 
apphcant  within  three  weeks  of  receipt. 
The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m.,  e.d.t.,  April 
19, 1999,  in  order  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1999. 

ADDRESSES:  All  preapplications, 
referencing  Program  Notice  99-06. 
should  be  sent  to  Dr.  Roland  F.  Hirsch. 
SC-73,  Mail  Stop  F-237.  Medical 
Sciences  Division,  Office  of  Biological 
and  Environmental  Research,  Office  of 
Science.  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown. 
MD  20874-1290.  PreappUcations  will  be 
accepted  if  submitted  by  U.S.  Postal 
Service,  including  Express  Mail, 
commercial  mail  delivery  service,  or 
hand  delivery,  but  will  not  be  accepted 
by  fax.  electronic  mail,  or  other  means. 
After  receiving  notification  from  DOE 
concerning  successful  preapplications. 
applicants  may  prepare  and  submit 
formal  applications.  Applications  must 
be  sent  to:  U.S.  Department  of  Energy. 
Office  of  Science,  Grants  and  Contracts 
Division,  SC-64, 19901  Germantown 
Road,  Germantown,  MD  20874-1290, 
Attn:  Program  Notice  99-06.  The  above 
address  for  formal  applications  must 
also  be  used  when  submitting  formal 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roland  F.  Hirsch,  SC-73,  Mail  Stop  F- 


237,  Medical  Sciences  Division,  Office 
of  Biological  and  Environmental 
Research.  Office  of  Science.  U.S. 
Department  of  Energy.  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  telephone:  (301)  903-9009. 
fax:  (301)  903-0567.  E-mail: 
roland.hirsch@science.doe.gov.  or  Mr. 
Mark  Gilbertson.  Office  of  Science  and 
Risk  Pohcy.  Office  of  Science  and 
Technology.  Office  of  Environmental 
Management,  1000  Independence 
Avenue.  SW.  Washington,  DC  20585, 
telephone:  (202)  586-7150.  E-mail: 
mark.gilbertson@em.doe.gov.  The  full 
text  of  Program  Notice  99-06  is 
available  via  the  Internet  using  the 
following  web  site  address:  http:// 

www.er.doe.gov/production/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Environmental  Management,  in 
partnership  with  the  Office  of  Science, 
sponsors  the  Environmental 
Management  Science  Program  (EMSP) 
to  fulfill  DOE's  continuing  commitment 
to  the  cleanup  of  DOE's  environmental 
legacy.  The  program  was  initiated  in 
Fiscal  Year  1996  and  funding  for  the 
program  has  been  provided  in  the 
Conference  Report  for  Fiscal  Year  1999 
Appropriations  for  Energy  and  Water 
Development.  Report  105-749. 
September  25.  1998,  page  107. 

The  DOE  Environmental  Management 
program  currently  has  ongoing  applied 
research  and  engineering  efforts  under 
its  Technology  Development  Program. 
These  efforts  must  be  supplemented 
with  basic  research  to  address  long-term 
technical  issues  crucial  to  the  EM 
mission.  Basic  research  can  also  provide 
EM  with  near-term  fundamental  data 
that  may  be  critical  to  the  advancement 
of  technologies  that  are  under 
development  but  not  yet  at  full  scale  nor 
implemented.  Proposed  basic  research 
under  this  notice  should  contribute  to 
environmental  management  activities 
that  would  decrease  risk  for  the  public 
and  workers,  provide  opportunities  for 
major  cost  reductions,  reduce  time 
required  to  achieve  EM's  mission  goals, 
and,  in  general,  should  address 
problems  that  are  considered  intractable 
without  new  knowledge.  This  program 
is  designed  to  inspire  "breakthroughs" 
in  areas  critical  to  the  EM  mission 
through  basic  research  and  will  be 
managed  in  partnership  with  SC.  The 
Office  of  Science's  well-established 
procedures,  as  set  forth  in  the  Office  of 
Science  Merit  Review  System,  as 
published  in  the  Federal  Register. 
March  11, 1991,  Vol.  56.  No.  47.  pages 
10244-10246.  will  be  used  for  merit 
review  of  appfications  submitted  in 
response  to  this  notice. 
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Subsequent  \o  the  formal  scientific 
merit  review,  ^plications  that  are 
judged  to  be  scientifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectivfs  of  the  Environmental 
Management  Stience  Program. 
Additional  information  can  be  obtained 
at  http://wwwJem.doe.gov/science. 

Additional  Notices  for  the 
Environmental  Management  Science 
Program  may  l^  issued  during  Fiscal 
Year  1999  covering  other  areas  within 
the  scope  of  the  EM  program. 

PuqxMe 

The  need  to  puild  a  stronger  scientific 
basis  for  the  Environmental 
Management  effort  has  been  estabhshed 
in  a  niunber  of  recent  studies  and 
reports.  The  Cilvin  Commission  report 
("Ahemative  futures  for  the 
Department  of  Energy  National 
Laboratories,"  February  1995)  also 
provided  the  following  observations  and 
recommendations : 

"There  is  a  pahicular  need  for  long  term, 
basic  research  in  disciplines  related  to 
environmental  cleanup"  *  •  •  "Adopting  a 
science-based  approach  that  includes 
supporting  devjopment  of  technologies  and 
expertise"  *   •   ♦  "could  lead  to  both  reduced 
cleanup  costs  aqd  smaller  environmental 
impacts  at  existing  sites  and  to  the 
development  of  a  scientific  foundation  for 
advances  in  environmental  technologies." 

The  Envirorimental  Management 
Advisory  Boaijd  Science  Conunittee 
(Resolution  on  the  Environmental 
Management  Science  Program,  May  2. 
1997)  made  th^  following  observations: 

"EMSP  result*  are  likely  to  be  of  significant 
value  to  EM"  •  '•   *  "Early  program  benefits, 
include:  impro\«d  understanding  of  EM 
science  needs,  linkage  with  technology 
needs,  and  exp^sion  of  the  cadre  of 
scientific  personnel  working  on  EM 
problems"  *  *  *  "Science  program  has  the 
potential  to  lead  to  significant  improvement 
in  future  risk  reduction  and  cost  and  time 
savings."  ! 

The  purpose  of  the  EMSP  is  to  foster 
basic  research]  that  will  contribute  to 
successful  completion  of  EXDE's  mission 
to  cleanup  thq  environmental 
contaminatioi^  across  the  DOE  complex. 

The  objectites  of  the  Environmental 
Management  Science  Program  are  to: 

•  Provide  scientific  knowledge  that 
will  revolutioliize  technologies  and 
clean-up  appijoaches  to  significantly 
reduce  future  Icosts,  schedules,  and 
risks;  J 

•  "Bridge  tpe  gap"  between  broad 
fundamental  fesearch  that  has  wide- 
ranging  applicability  such  as  that 
performed  in  DOE's  Office  of  Science 
and  needs-driven  applied  technology 
development  that  is  conducted  in  eM's 
Office  of  Science  and  Technology;  and 


•  Focus  the  Nation's  science 
infrastructure  on  critical  DOE 
environmental  management  problems. 

"Although  the  focus  of  the  EMSP  is 
on  basic  research,  as  noted  above,  the 
objective  of  this  research  program  is  to 
generate  new  knowledge  to  support 
DOE'S  mission  to  remediate  its 
contaminated  sites.  Some  of  the 
Department's  most  significant 
contamination  problems  involve  soil 
and  groundwater  that  contain  dense 
nonaqueous-phase  liquids,  metals,  and 
radionuclides.  The  Department's  ability 
to  identify  and  quantify  contaminant 
sources,  predict  and  monitor 
contaminant  fate,  and  carry  out 
appropriate  remediation  remains  elusive 
at  many  sites  across  the  DOE  complex." 
(National  Research  Council,  Committee 
on  Subsxuface  Contamination  at  DOE 
Complex  Sites:  Research  Needs  and 
Opportunities,  December  10,  1998). 

Representative  Research  Areas 

Basic  research  is  solicited  in  all  areas 
of  science  with  the  potential  for 
addressing  problems  in  subsurface 
contamination  and  transport  processes 
in  the  vadose  (unsatvuated)  zone. 
Processes  and  problems  in  the  vadose 
zone  constitute  important  subjects  of 
concern  to  the  Department's 
Environmental  Management  Program. 
Relevant  scientific  disciplines  include, 
but  are  not  limited  to:  Geological 
sciences,  (including  geochemistry, 
geophysics,  hydrogeologic  transport 
modeling,  and  hydrologic  field-studies), 
plant  sciences  (including  mechanisms 
of  contaminant  uptake,  concentration 
and  sequestration),  chemical  sciences 
(including  fundamental  interfacial 
chemistry,  computational  chemistry, 
actinide  chemistry,  and  analytical 
chemistry  and  instrumentation), 
engineering  sciences  (including  control 
systems  and  optimization,  diagnostics, 
transport  processes,  fractvue  mechanics 
and  bioengineering),  materials  science 
(including  other  novel  materials-related 
strategies),  and  bioremediation 
(including  microbial  science  related  to 
ex  situ  treatment  of  organics,  metals  and 
radionuclides  and  in  situ  treatment  of 
organics).  The  Natural  and  Accelerated 
Bioremediation  Research  (NABIR) 
program  of  the  Office  of  Biological  and 
Environmental  Research  in  the  Office  of 
Science  may  issue  a  Notice  relating  to 
in  situ  treatment  of  metals  and 
radionuclides  during  FY  1999.  Research 
projects  relating  to  this  area  should  be 
submitted  to  NABIR  rather  than  to 
EMSP. 

Program  Funding 

It  is  anticipated  that  up  to  a  total  of 
$4,000,000  of  Fiscal  Year  1999  Federal 


funds  will  be  available  for  new 
Environmental  Management  Science 
Program  awards  resulting  from  this 
Notice.  Multiple-year  funding  of  grant 
awards  is  anticipated,  contingent  upon 
the  availability  of  appropriated  funds. 
Award  sizes  are  expected  to  be  on  the 
order  of  $100,000-$300,000  per  year  for 
total  project  costs  for  a  typical  three- 
year  grant.  Collaborative  projects 
involving  several  research  groups  or 
more  than  one  institution  may  receive 
larger  awards  if  merited.  The  program 
will  be  competitive  and  offered  to 
investigators  in  universities  or  other 
institutions  of  higher  education,  other 
non-profit  or  for-profit  organizations, 
non-Federal  agencies  or  entities,  or 
unaffiliated  individuals.  DOE  reserves 
the  right  to  fund  in  whole  or  part  any 
or  none  of  the  applications  received  in 
response  to  this  Notice.  A  parallel 
announcement  with  a  similar  potential 
total  amount  of  funds  will  be  issued  to 
DOE  Federally  Fimded  Research  and 
Development  Centers.  All  projects  will 
be  evaluated  using  the  same  criteria, 
regardless  of  the  submitting  institution. 
Additionally,  relevant  innovative  basic 
research  pertaining  to  other  sites  will  be 
considered. 

Collaboration  and  Training 

Applicants  to  the  EMSP  are  strongly 
encouraged  to  collaborate  with 
researchers  in  other  institutions,  such  as 
universities,  industry,  non-profit 
organizations,  federal  laboratories  and 
Federally  Fimded  Research  and 
Development  Centers  (FFRDCs), 
including  the  DOE  National 
Laboratories,  where  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible. 

Applicants  are  also  encouraged  to 
provide  training  opportunities, 
including  student  involvement,  in 
applications  submitted  to  the  program. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  original  and  five  copies 
must  be  received  by  January  28, 1999, 
to  be  considered.  Ilie  preapplication 
should  identify  on  the  cover  sheet  the 
institution,  PI  name,  address,  telephone, 
fax  and  E-mail  address  for  the  principal 
investigator,  title  of  the  project,  and  the 
field  of  scientific  research  (using  the  list 
in  the  Application  Categories  section). 
The  preapphcation  should  consist  of  up 
to  three  pages  of  narrative  describing  the 
research  objectives  and  the  plan  for 
accomplishing  them,  and  should  also 
include  a  paragraph  describing  the 
research  background  of  the  principal 
investigator  and  key  collaborators  if  any. 

Preapplications  will  be  evaluated 
relative  to  the  scope  and  research  needs 
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of  the  DOE'S  Environmental 
Management  Science  Program  by 
qualified  DOE  program  managers  from 
both  SC  and  EM.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  application. 

Notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application. 

Application  Format 

Applicants  are  expected  to  use  the 
following  format  in  addition  to 
following  instructions  in  the  Office  of 
Science  AppUcation  Guide. 
Applications  must  be  written  in  English, 
with  all  budgets  in  U.S.  dollars. 

•  SC  Face  Page  (DOE  F  4650.2  (10- 
91)) 

•  Application  classification  sheet  (a 
plain  sheet  of  paper  with  one  selection 
from  the  list  of  scientific  fields  listed  in 
the  Apphcation  Categories  Section) 

•  TaDle  of  Contents 

•  Project  Abstract  (no  more  than  one 
page) 

•  Budgets  for  each  year  and  a 
smmnary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1) 

•  Budget  Explanation.  AppUcants  are 
requested  to  include  in  the  travel  budget 
for  each  year  funds  to  attend  the  annual 
National  Environmental  Management 
Science  Program  Workshop,  and  also  for 
one  or  more  extended  (one  week  or 
more)  visits  to  a  cleanup  site  by  either 
the  Principal  Investigator  or  a  senior 
staff  member  or  collaborator. 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any 

•  Project  Narrative  (recommended 
length  is  no  more  than  20  pages;  multi- 
investigator  collaborative  projects  may 
use  more  pages  if  necessary  up  to  a  total 
of  40  pages) 

•  Ck>ais 

•  Significance  of  Project  to  the  EM 
Mission 

•  Background 

•  Research  Plan 

•  Preliminary  Studies  (if  applicable) 

•  Research  Etesign  and  Methodologies 

•  Literature  Cited 

•  Collaborative  Arrangements  (If 
applicable) 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator) 

•  Description  of  Facilities  and 
Resources 

•  Current  and  Pending  Support  for 
each  senior  Investigator 

Application  Categories 

In  order  to  properly  classify  each 
preapplication  and  application  for 
evaluation  and  review,  the  doamients 
must  indicate  the  applicant's  preferred 
scientific  research  field,  selected  from 
the  following  list. 


Field  of  Scientific  Research: 

1.  Actlnide  Chemistry 

2.  Analytical  Chemistry  and 

Instrumentation 

3.  Bioremediation 

4.  Engineering  Sciences 

5.  Geochemistry 

6.  Geophysics 

7.  Hydrogeology 

8.  Interfacial  Chemistry 

9.  Materials  Science 

10.  Plant  Science 

11.  Other 

Application  Evaluation  and  Selection 

Scientific  Merit.  The  program  will 
support  the  most  scientifically 
meritorious  and  relevant  work, 
regardless  of  the  institution.  Formal 
applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  follovdng 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d). 

1.  Scientific  and/or  Technical  Merit  of 

the  Project, 

2.  Appropriateness  of  the  Proposed 

Method  or  Approach, 

3.  Competency  of  Applicant's  Personnel 

and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and  Appropriateness 

of  the  Proposed  Budget. 

External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigators) 
and  the  submitting  institution. 

Relevance  to  Mission.  "Researchers 
are  encouraged  to  demonstrate  a  linkage 
between  their  research  projects  and 
significant  contamination  problems  at 
DOE  sites.  Researchers  could  establish 
this  linkage  in  a  variety  of  ways — for 
example,  by  elucidating  the  scientific 
problems  to  be  addressed  by  the 
proposed  research  and  explaining  how 
the  solution  of  these  problems  could 
improve  remediation  capabilities.  Of 
course,  given  the  nature  of  basic 
research,  there  will  not  always  be  a  clear 
pathway  between  research  results  and 
apphcation  to  site  remediation." 
(National  Research  Council,  Board  on 
Radioactive  Waste  Management, 
December  1998)  Subsequent  to  the 
formal  scientific  merit  review, 
applications  which  are  judged  to  be 
scientifically  meritorious  will  be 
evaluated  by  DOE  for  relevance  to  the 
objectives  of  the  Environmental 
Management  Science  Program. 

DOE  shall  also  consider,  as  pari  of  the 
evaluation,  program  poUcy  factors  such 


as  an  appropriate  balance  among  the 
program  areas,  including  research 
already  in  progress.  Research  funded  in 
the  Environmental  Management  Science 
Program  in  Fiscal  Year  1996,  Fiscal  Year 
1997,  and  Fiscal  Year  1998  can  be 
viewed  at  http://www.doe.gov/em52/ 
science-grants.html. 

Application  Guide  and  Forms 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at 
bttp://www.er.doe.gov/productJon/ 
grants/grants.html. 

Major  Environmental  Management 
Challenges 

This  research  Notice  has  been 
developed  for  Fiscal  Year  1999,  along 
with  a  development  process  for  a  long- 
term  program  within  Environmental 
Management,  with  the  objective  of 
providing  continuity  in  scientific 
knowledge  that  will  revolutionize 
technologies  and  clean-up  approaches 
for  solving  DOE's  most  complex 
environmental  problems.  The  following 
is  an  overview  of  the  technical 
challenge  facing  the  Environmental 
Management  Program  in  the  area  of 
Subsurface  Contamlnation/Vadose  Zone 
which  is  the  focus  of  this  Notice.  More 
detailed  descriptions  of  the  specific 
technical  needs  and  areas  of  emphasis 
associated  with  this  problem  area  can  be 
foimd  in  the  background  section  of  this 
Notice. 

Subsurface  Contamination/Vadose 
Zone  environmental  problems 
associated  with  hazardous  and 
radioactive  contaminants  in  soil  and 
groundwater  that  exist  throughout  the 
Department  of  Energy  complex,  include 
radionucUdes,  heavy  metals,  and  dense, 
nonaqueous  phase  liquids.  More  than 
5,700  known  Department  of  Energy 
groundwater  plumes  have  contaminated 
over  600  billion  gallons  of  water  and  50 
million  cubic  meters  of  soil.  Migration 
of  these  plumes  threaten  local  and 
regional  water  sources  and  in  some 
cases,  has  already  adversely  impacted 
oH'-site  resources.  In  addition,  the 
Department  is  responsible  for  the 
remediation  of  numerous  landfills  at 
Department  faclUtles.  These  landfills  are 
estimated  to  contain  over  three  million 
cubic  meters  of  radioactive  and 
hazardous  buried  waste,  some  of  which 
has  migrated  to  the  siuroundlng  soils 
and  groimdwater.  Cvurently  available 
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cleanup  technqlogies  are  inadequate  or 
unacceptable  diie  to  excessive  costs, 
increased  risksj  long  schedules,  or  the 
production  of  secondary  waste  streams. 
A  window  of  opportunity  is  thus 
provided  for  E3^SP  to  inject  new 
innovative  resaarch  to  help  bridge  the 
technological  gpp  pertaining  to  the 
challenges  in: 

•  SuDsurfac0  measurements, 
characterizatioii  and  transport 
validation  (distribution  of 
contaminants)  in  soils  and  fractured 

rock  I 

•  Hydrologyl  and  geochemistry 

effects,  includi^  contaminant 
migration  velocity,  and  immobilization 
applications 

•  Groundwater  characterization  and 
contaminant  bteakthrough  models 

•  Surface  w4ter  toxological 
ciunulative  effects 

•  Inventory  estimates  and  validation 

Scientific  Issufs 

Recognized  ^sues  that  pose 
challenges  in  inventories  of  the 
subsurface,  vadose  zone,  groundwater, 
and  surface  w4ter  include: 

Subsurface 

•  Complete  estimates  of  chemical  and 
radiological  contaminant 
concentrations,  voliunes.  and  timing  of 
releases  need  to  be  considered 

holistically. 

•  Model  assumptions  on  distribution 

of  contaminants  among  different  waste 
processes  and  streams  have  not  been 
extensively  validated  by  measiu«ment. 

•  Models  of!  contaminant  distribution 
are  not  sufficiently  focused  on  a 
prioritized  list  of  key  chemical  and 
radionuclide  contaminants. 

•  Development  of  systems  assessment 
capability  involves  integration  of 
observations  of  contaminant 
distributions  over  a  variety  of  spatial 
and  temporal  icales. 

•  Knowledge  of  mechanisms  and 
rates  of  waste  Release  important  for 
system  assessi^ent. 

Vadose  Zone 

•  Spatial  an|d  depth  distribution  of 
inventory,  its  bhase  association  and 
chemical  speaation  are  not  fully 
known. 

•  In-situ  chemical/physical/hydraulic 
properties  of  aiediments  are  not  well 
characterized. 

•  Chemical  and  biologic  reactions 
responsible  for  contaminant  retardation, 
immobilization,  and  mobilization  are 
insufficiently  Understood  or  lack  data 
on  key  parameters. 

•  Geohydrochemical  effects  such  as 
chemical  dissolution,  clay  dispersion, 
piping,  colloi4  transport  are  not  fully 
known. 


•  Preferred  hydrologic  pathways  are 
not  well  characterized. 

•  Credible  reactive  transport  models 
that  include  heterogeneity  are  not 
available. 

Groundwater 

•  Waste  volumes,  waste  chemistry, 
timing  of  waste  disposal,  and  vadose 
zone  transport  are  not  fully 
characterized  to  provide  accurate  flux 
from  vadose  zone  into  groimdwater. 

•  Horizontal  and  vertical  dimensions 
of  contaminant  plumes  are  not  fully 
delineated. 

•  Plume  structure  near  waterways  is 
important  to  characterize. 

•  Variation  in  plume  geometry  due  to 
important  geologic  features  and 
temporal  changes  in  recharge/migration 
can  answer  key  questions. 

•  Contaminant  transport  and  impacts 
of  non-aqueous  phase  liquids  in  aquifer 
are  not  fully  described. 

•  Innovative,  low-cost 
characterization  approaches  to 
extending  subsurface  data  are  not 
routinely  deployed. 

Surface  Water 

•  Types,  amoimts,  and  spatial 
locations  of  contaminants  within  and 
entering  waterways  are  not  fully 
characterized. 

•  Temporal  variation  in  contaminant 
input  at  groundwater  discharge  sites  is 
not  fully  characterized. 

•  Extent  of  exposures  of  sensitive 
biota  to  contaminants  is  not  known. 

•  Toxicological  impacts  on  exposed 
species  are  insufficiently  understood. 

•  Fate  and  transport  modeling 
capabilities  are  not  fully  descriptive. 

Inventory  technical  element 

•  Estimates  of  radionuclides  and 
chemical  contaminants  that  have  been 
or  are  expected  to  be  released  to  the 
vadose  zone  (location,  amount, 
concentrations,  chemical  form,  and 
mobilization/release  mechanisms  are 
needed  as  input  to  a  system 
assessment). 

•  Needed  are  complete  estimates  of 
chemical  and  radiological  contaminant 
concentrations,  and  volumes. 

•  Methodologies  to  validate  model 
assumptions  are  needed  for  determining 
the  distribution  of  contaminants  among 
different  waste  processes  and  streams. 

Background 

The  IXDE  has  a  50-year  legacy  of 
environmental  problems  resulting  from 
the  production  of  nuclear  weapons. 
Among  the  most  serious  are  the 
widespread  contamination  of  soils, 
sediments,  and  groimdwater.  Moreover, 
many  of  the  contaminated  soils. 


sediments,  and  groundwater  are 
believed  to  be  impossible  to  remediate 
with  existing  technology.  Examples  of 
sites  with  these  intractable  problems 
include  the  Snake  River  Aquifer  in 
Idaho,  contaminated  groundwater  at  the 
100,  200,  and  300  areas  at  Hanford, 
Washington,  Oak  Ridge/Savannah  River 
groundwaters  and  contaminated 
sediments  at  the  Nevada  Test  Site.  The 
huge  cost,  long  duration,  and  technical 
challenges  associated  with  remediating 
E)OE  facilities  present  a  significant 
opportunity  for  science  to  contribute 
cost-effective  solutions.  DOE's 
environmental  remediation  problems 
are  shared  by  other  federal  agencies  and 
the  private  sector,  but  DOE  faces  a 
unique  set  of  challenges  associated  with 
complex  mixtujes  of  contaminants 
especially  those  mixtiires  that  contain 
radioactive  elements.  While  the 
emphasis  in  the  following  discussion  is 
on  the  Hanford  Site,  it  is  anticipated 
that  basic  research  addressing  diese 
problems  could  lead  to  new 
technologies  with  widespread  impact 
across  the  complex. 

The  total  life  cycle  costs  for  the  Office 
of  Enviroiunental  Management  cleanup 
projects  have  been  estimated  to  be 
approximately  $147  billion  in  the  year 
2007  and  beyond,  when  EMSP  research 
results  have  the  potential  to  begin 
making  a  significant  impact.  In  that  time 
period  remedial  action  projects  are 
estimated  at  $6.1  billion  (DOE,  April 
1998). 

The  Hanford  Site  has  a  high  niunber 
of  remedial  action  projects  with  the 
largest  mortgage  and  covers  1450  square 
kilometers  aJong  the  Columbia  River  in 
southeastern  Washington  State.  The 
primary  mission  of  the  Hanford  Site  for 
nearly  50  yeare  was  to  produce 
plutoniimi  for  national  defense.  Since 
1943,  nine  plutonium  production 
reactors,  seven  chemical  separations 
plants,  and  various  ancillary  facilities 
were  constructed  and  operated  at  the 
Hanford  Site,  with  peak  defense 
production  activities  occxirring  in  the 
1950s  and  early  1960s  during  the  Cold 
War.  Plutonium  production,  fuel 
processing,  and  fuel  fabrication  had  a 
significant  effect  on  the  environment. 
The  Hanford  Site  contains  over  1600 
contaminated  waste  sites;  670  occur 
within  one  half  mile  of  the  Columbia 
River.  Defense  production  created  over 
625,000  cubic  meters  of  solid/liquid 
wastes  containing  both  radioactive  and 
chemical  contamination.  Early  waste 
disposal  practices  have  resulted  in 
groundwater  contamination  levels 
exceeding  federal  drinking  water 
standards  (DWS).  Additional 
information  on  the  subsurface 
contamination/vadose  zone  problems  at 
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the  Hanford  Site  can  be  found  in  the 
Richland  Environmental  Restoration 
Project,  "Groundwater/ Vadose  Zone 
Integration  Project  Specification",  DOE/ 
RL-98-48,  Review  Draft  C,  Appendix  H, 
Applied  Science  and  Technology  Plan, 
and  Appendix  I,  Science  and 
Technology  Roadmap  on  the  world 
wide  web  at:  http://www.bhi-erc.com/ 
vadose/pubrev.htm.  For  further 
information  regarding  the  Hanford  Site 
please  contact  Mr.  James  P.  Hanson, 
U.S.  Department  of  Energy,  Richland 
Operations  Office,  Science  and 
Technology  Programs  Division.  PO  Box 
550,  MSIN  K8-50,  Richland.  WA  99352. 
phone:  (509)  372-4503,  E-mail: 
james_pG7Xhanson@rl.gov. 

The  Diepartment  is  also  concerned 
with  its  ability  to  confirm  the 
performance  of  behavior  of  a  physical, 
chemical,  or  geological  process  or  a 
technology  at  a  contaminated  site. 
"Basic  science  can  contribute  to 
performance  validation  through  the 
investigation  and  development  of  new 
or  improved  tools  and  methodologies 
for  confirming  behavior  or  performance 
in  the  field.  There  are  a  number  of 
underlying  theoretical  and  experimental 
issues  of  interest — for  example, 
understanding  the  pre-remediation 
conditions  at  a  contaminated  site  and 
the  fundamental  hydrogeological, 
chemical,  and  biological  controls  on  site 
or  contaminant  behavior,  how  these 
change  during  site  remediation,  and 
which  tests  or  measurements  are 
sensitive  to  the  behaviors  of  concern. 
The  inability  to  confirm  such  behavior 
or  performance  at  a  contaminated  site  is 
one  of  the  primary  reasons  for  the 
Department's  difficulty  in  prescribing 
appropriate  and  cost-effective 
remediation  and  monitoring  strategies. 
Moreover,  once  a  remediation  action  is 
underway,  the  Department  often  lacks 
methods  to  measure  and  confirm  the 
efficacy  of  the  approach.  Deployment  of 
new  remediation  technologies  may 
depend  to  a  great  extent  on  the 
Department's  abiUty  to  validate  their 
effectiveness — and  provide  evidence  of 
remediation  efficacy  to  regulators  and 
other  stakeholders."  (National  Research 
Coimcil,  Committee  on  Subsurface 
Contamination  at  DOE  Complex  Sites: 
Research  Needs  and  Opportunities, 
December  10,  1998). 

Details  of  the  programs  of  the  Office 
of  Environmental  Management  and  the 
technologies  currently  under 
development  or  in  use  by 
Environmental  Management  Program 
can  be  found  on  the  World  Wide  Web 
at  http://www.em.doe.gov  and  at  the 
extensive  links  contained  therein.  The 
programs  and  technologies  should  be 
used  to  obtain  a  better  understanding  of 


the  missions  and  challenges  in 
environmental  management  in  EXDE 
when  considering  areas  of  research  to  be 
proposed. 

References  for  Background  Information 

Note:  World  Wide  Web  locations  of  these 
documents  are  provided  where  possible.  For 
those  without  access  to  the  World  Wide  Web, 
hard  copies  of  these  references  may  be 
obtained  by  writing  Mark  A  Gilbertson  at  the 
address  listed  in  the  Fon  FUirrHEfl 
INFOflMATION  CONTACT  section. 

DOE.  1998.  Accelerating  Cleanup:  Paths  to 
Closure — June  1998. 
http://www.em.doe.gov/closure 
DOE.  1998.  Environmental  Science  Program, 
1998  Project  Summaries — June  1998. 
http://www.doe.gov/em52 
DOE.  1998.  Report  to  Congress  on  the  U.S. 
Department  of  Energy's  Environmental 
Management  Science  Program — April 
1998. 
h«p://www.doe.gov/em52/rtc.html 
DOE.  1997.  Research  Needs  Collected  for  the 
EM  Science  Program — June  1997. 
http://www.doe.gov/em52/need8.html 
DOE.  1995.  Closing  the  Circle  on  the 
Splitting  of  the  Atom:  The 
Environmental  Legacy  of  Nuclear 
Weapons  Production  in  the  United  States 
and  What  the  Department  of  Energy  is 
Doing  About  It  The  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  OfRce  of  Strategic 
Planning  and  Analysis,  Washington,  D.C. 
http://www.em.doe.gov/circle/index.html 
Environmental  Management  Advisory  Board 
Science  Committee.  1997.  Resolution  on 
the  Environmental  Management  Science 
Program  dated  May  2, 1997. 
National  Research  Council.  1998.  Interim 
Letter  Report,  Committee  on  Subsurfece 
Contamination  at  DOE  Complex  Sites: 
Research  Needs  and  Opf>ortunities, 
dated  December  10,  1998. 
National  Research  Council.  1997.  Building  an 
Environmental  Management  Science 
Program:  Final  Assessment.  National 
Academy  Press,  Washington,  DC. 
http://www.nap.edu/readingroom/books/ 
envmanage/ 
National  Research  Council.  1995.  Improving 
the  Environment:  An  Evaluation  of 
DOE's  Environmental  Management 
Program.  National  Academy  Press, 
Washington,  D.C 
http://www.nap.eduy  readingroom/books/ 
doeemp/ 
Richland  Environmental  Restoration  Project, 
Groundwater/Vadose  Zone  Integration 
Project 
http://www.bhi-erc.com/vadose/ 
pubrev.htm 
Secretary  of  Enei^gy  Advisory  Board. 

AltemaUve  Futures  for  the  Department 
of  Energy  National  Laboratories. 
February  1995.  Task  Force  on  alternative 
Futures  for  the  Department  of  Energy 
National  Laboratories.  Washington,  D.C. 
http://www.doe.gov/html/doe/whatsnew/ 
galvin/tf-rpt.html 
1999  Hanford  Site  Technology  Needs 
http://www.pnl.gov/stcg/needs.stm 


The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049.  and  the  solicitetion  control  number  is 
ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC,  on  January  4 
1999. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resounx 
Management. 

[FR  Doc.  99-543  Filed  1-8-99:  8:45  am) 

BtLUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slto- 
Speclflc  Advisory  Board.  Rocky  Rats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats. 
DATES:  Tuesday,  January  19,  1999,  6:30 
p.m.-9:30  p.m. 

ADDRESSES:  College  Hill  Ubrary  (Front 
Range  Community  College)  3705  West 
112th  Avenue  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  The  Board  will  continue  its 
discussions  of  waste  management  and 
other  issues  related  to  developing  a 
vision  for  the  closure  of  Rocky  Flats. 

2.  The  Board  will  review  and  consider 
a  final  statement  and  draft  comments  on 
aspects  relating  to  its  previous 
discussions  of  transporting  to  and 
storing  waste  at  the  WIPP  site. 

3.  Staff  will  present  the  Board 
"slideshow,"  in  development  for  the 
past  few  months,  and  ask  for  final 
approval  of  the  script. 

4.  Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  pubhc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  niunber  listed  above. 
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Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  teinclude  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  faphion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wisping  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginnii^g  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved.  , 

Minufes;  Th*  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  lOOQ  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  availabjle  at  the  Public  Reading 
Room  located  «t  the  Board's  office  at 
9035  North  Widsworth  Parkway,  Suite 
2250,  Westminster.  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  tbe  Public  Reading  Room 
are  9:00  am  aivd  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  availablf  by  writing  or  calling  Deb 
Thompson  at  tftie  Board's  office  address 
or  telephone  nlumber  listed  above. 

Issued  at  Washington,  DC  on  January  5, 
1999. 

Rachel  M.  Sun«el, 

Depu  ty  A  dvisorj(  Committee  Management 
Officer.  I 

[FR  Doc.  99-54^  Filed  1-8-99;  8:45  am] 
BMJJNQ  COOE  MS4-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slte- 
SpecHIc  Advi$ory  Board,  Savannah 
River  Site 

agency:  Department  of  Energy. 
ACTION:  NoticQ  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-483,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 
DATES  AND  TIMES: 
Monday,  January  25,  1999: 
6:00  p.m.-6:30  p.m.:  Public  Comment 

Session    j 
6:30  p.m.-7|00  p.m.:  Joint 

Subcomnjittee  Session — Tentative 
7:00  p.m.-9t00  p.m.:  Individual 

Subcommittee  Meetings 
Tuesday,  January  26, 1999;  8:30  a.m.- 

4:00  p.m. 


ADDRESSES:  All  meetings  will  be  held  at; 
Holiday  Inn,  1  South  Forest  Beach 
Drive,  Hilton  Head.  South  Carolina 
29928. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Public  Accountability 
Specialist,  Environmental  Restoration 
and  Solid  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  S.C.  29802 
(803) 725-5374. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday,  January  25, 1999 

6:00  p.m.    Public  comment  session  (5- 

minute  rule) 
6:30  p.m.    Joint  subcommittee  session 

(tentative) 
7:00  p.m.    Issues-based  subcommittee 

meetings 
9:00  p.m.    Adjourn 

Tuesday,  January  26,  1999 

8:30  a.m.    Approval  of  minutes,  agency 
uf>dates  (-15  minutes) 
Public  comment  session  (5-minute  rule)  {- 

10  minutes) 
Nuclear  materials  management 

subcommittee  (- 1  hour) 
Risk  management  &  future  use 

subcommittee  report  (-  30  minutes) 
Environmental  remediation  and  waste 
management  subcommittee  report  (-  2 
hours) 
12:15  p.m.    Lunch 
Environmental  restoration  program  (-  45 

minutes) 
Administrative  subconunittee  report  (-  30 

minutes) 
— Subconunittee  chair  elections 
— Presentation  of  1999  membership 

candidates 
Facilitator  update  (~  30  minutes) 
Technology  deployment  workshop/Oak 

Ridge  visit  (-15  minutes) 
TNX  tour/early  warning  monitoring  system 

(-15  minutes) 
Outreach  subcommittee  report  (-15 

minutes) 
Public  comment  session  (5-minute  rule)  (- 
10  minutes) 
4:00  p.m.    Adjourn 

If  necessary,  time  will  be  allotted  after 
public  conmients  for  items  added  to  the 
agenda,  and  administrative  details.  A  final 
agenda  will  be  available  at  the  meeting 
Monday,  January  25, 1999. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  in  the 


agenda.  The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual  wishing 
to  make  public  comment  will  be  provided  a 
maximum  of  5  minutes  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585  between  9:00  a.m.  and  4  p.m., 
Monday-Friday  except  Federal  holidays. 
Minutes  will  also  be  available  by  writing  to 
Gerri  Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O.  Box 
A,  Aiken,  S.C.  29802,  or  by  calling  her  at 
(803)  725-5374. 

Issued  at  Washington,  DC  on  January  5, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-549  Filed  1-8-99;  8:45  ami 
BH-UNQ  COOE  64S»-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Laboratory 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Los  Alamos  National  Laboratory 
DATES:  Wednesday.  January  27,  1999; 
6:00  p.m.-9:00  p.m.,  6:30  p.m.  to  7:00 
p.m.  (public  comment  session). 
ADDRESSES:  Pueblo  of  Nambe 
Governor's  Office  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Aim  DuBois,  Northern  New  Mexico 
Citizens'  Advisory  Board,  Los  Alamos 
National  Laboratory,  528  35th  Street, 
Los  Alamos,  New  Mexico  87544,  (505) 
665-5048. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

6:00  p.m.    Call  to  Order  by  IX)E 

6:00  p.m.    Welcome  by  Chair,  Roll  Call, 

Approval  of  Agenda  and  Minutes 
6:30  p.m.    Public  Conunents 
7:00  p.m.    Break 


7:15  p.m.    Board  Business 
9:00  p.m.    Adjourn 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  public  may  file  written 
statements  with  the  Committee,  either  before 
or  after  the  meeting.  A  sign-up  sheet  will  also 
be  available  at  the  door  of  the  meeting  room 
to  indicate  a  request  to  address  the  Board. 
Individuals  who  wish  to  make  oral 
presentations,  other  than  during  the  public 
comment  period,  should  contact  Ms.  Ann 
DuBois  at  (505)  665-5048  five  (5)  business 
days  prior  to  the  meeting  to  request  that  the 
Board  consider  the  item  for  inclusion  at  this 
or  a  future  meeting.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the  meeting 
in  a  fashion  that  will  fecilitate  the  orderly 
conduct  of  business. 

Minutes-.  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585  between  9:00  a.m.  and  4  p.m., 
Monday-Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by  writing  to 
Ms.  M.J.  Byrne,  Deputy  Designated  Federal 
Officer,  De[>artment  of  Energy,  Los  Alamos 
Area  Office,  528  35th  Street,  Los  Alamos,  MM 
87185-5400. 

Issued  at  Washington,  DC  on  January  6, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-550  Filed  1-8-99;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-1 1 3-000] 

Algonquin  LNQ,  Inc.,  Notice  of  Intent 
To  Prepare  an  Environmental 
Assessment  for  the  Proposed  ALNQ 
Plant  Modifications  Project  and 
Request  for  Comments  on 
Environmental  Issues 

January  5. 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  ALNG  Plant 
Modifications  Project.  >  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  (EIS)  is 
necessary  and  whether  to  approve  the 
project.  The  application  and  other 
supplemental  filings  in  this  docket  are 


'  Algonquin  LNG,  Inc's  application  was  filed  with 
the  Conunission  under  Section  7  of  the  Natural  Gas 
Act  and  Parts  157  and  2S4  of  the  Commission's 
regulations. 


available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

Summary  of  the  Proposed  Project 

In  a  previous  appUcation  filed  on  May 
13, 1996,  in  Docket  No.  CP96-51 7-000. 
Algonquin  LNG.  Inc.  (ALNG)  requested 
authorization  to  modify  its  Providence, 
Rhode  Island  Uquefied  natural  gas 
(LNG)  facility,  to  add  pipeline  facilities 
to  connect  the  ALNG  Plant  directly  to 
Algonquin  Gas  Transmission  Company 
(AGT),  and  to  add  Uquefaction  faciUties 
at  the  ALNG  Plant.  Specifically,  ALNG 
proposed  the  construction  of  a 
liquefaction  facility.  LNG  pumps  and 
vaporizers,  boil-off  gas  compressors, 
1.05  miles  of  20-inch-diameter  pipeUne, 
0.25  mile  of  10.75-inch-diameter 
pipeline,  metering  facilities,  and 
miscellaneous  faciUties  including  a 
water/glycol  system,  feed  gas 
compressors,  odorant  injection,  control 
systems,  and  fire  protection  system 
additions.  ALNG  also  proposed  to 
inspect  the  existing  600,000-barrel  LNG 
storage  tank  and  to  install  new 
instrumentation;  to  acquire  two  existing 
0.45-mile-long,  10.75-inch-diameter 
pipeline  crossings  of  the  Providence 
River;  and  to  abandon  three  existing 
vaporizers  and  related  facilities. 

The  Commission  issued  an  Order 
Authorizing  Certificates  on  May  6,  1997. 
and  on  May  5,  1998,  issued  an  Order  on 
Rehearing.  During  the  processing  of 
Docket  No.  CP96-517,  market 
conditions  changed  so  significantly  that 
ALNG  was  unable  to  accept  the  ^ 

authorization. 

ALNG  now  proposes  a  scaled-back, 
lower-cost  version  of  that  project.  The 
facility  changes  proposed  herein  would 
occur  completely  within  the  existing 
ALNG  Plant  site  and  would  require  no 
offsite  construction  as  in  the  previously 
proposed  project. 

ALNG  seeks  Commission 
authorization  to  modernize  its  existing 
LNG  facihty  in  Providence,  Rhode 
Island.  The  proposed  modifications 
would  include: 

•  Abandoning  the  three  existing 
direct-fired  LNG  vaporizers,  and 
installing  three  new  horizontal  indirect- 
fired  150  million  standard  cubic  feet  per 
day  (MMscfd)  LNG  vaporizers; 

•  Increasing  the  capacity  of  the 
existing  LNG  pumps  from  100  MMscfd 
to  150  MMscfd; 

•  Installing  two  new  600  horsepower 
boiloff  gas  compressors  consisting  of 
flooded  screw  type  compressors  driven 
by  fixed  speed  electric  motors; 


•  Installing  additional  emergency 
power  generation  equipment,  control 
systems,  and  safety  systems;  and 

•  Modifying  metering  facilities  for  the 
delivery  of  vaporized  LNG  and  boiloff 
gas. 

The  proposed  facilities  would  allow 
ALNG  to  continue  to  provide  LNG 
storage,  LNG  truck  loading  and 
unloading,  and  LNG  vaporization 
services  on  a  firm  and  intemiptible  non- 
discriminatory open  access  basis. 

A  location  map  of  the  proposed  ALNG 
Plant  Modifications  Project  is  shown  in 
apf)endix  1.^ 

Existing  Facilities 

ALNG  owns  and  operates  a  600.000- 
barrel  LNG  storage  facihty  on  the  west 
side  of  the  Providence  River.  The 
facility  has  been  in  operation  for  over  20 
years,  and  is  exclusively  supphed  with 
LNG  deUvered  by  truck.  Upon  demand, 
LNG  is  either  redelivered  in  liquid  form 
into  trucks  supplied  by  its  customers,  or 
vaporized  into  Providence  Gas 
Company's  (PGC)  distribution  system. 

Land  Requirements  for  Construction 

The  proposed  ALNG  Plant 
Modifications  Project  would  be 
contained  within  the  existing  16.5-acre 
ALNG  site.  No  facilities  would  be 
constructed  along  the  waterfront  or 
within  400  feet  of  the  Providence  River. 
The  majority  of  the  ground  disturbance 
would  be  related  to  foundation 
construction  for  the  proposed  faciUties. 

The  EA  Process 

The  National  Environmental  PoUcy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA  and  whether  an 
EIS  is  necessary.  All  comments  received 
are  considered  during  the  preparation  of 
the  EA.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  Bh%  First  Street,  NE, 
Washington,  DC  20426,  or  call  (2U2)  20»-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 
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The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  apd  operation  of  the 
proposed  proj^t  under  these  general 
headings: 

•  Geology  a|id  soils. 

•  Water  resi)urces,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Land  use.i 

•  Cultural  rpsources. 

•  Air  quality  and  noise. 

•  Endangered  and  threatened  species. 

•  Public  safety. 

•  Hazardous  waste. 

We  will  als0  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  th»  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impactsj  on  the  various  resource 
areas.  I 

Our  indepeodent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments!  received  during  the 
scoping  process,  the  EA  may  be 
pubUshed  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  i^ewspapers,  libraries,  and 
the  Commissibn's  official  service  Ust  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

To  ensure  ypxii  comments  are 
considered,  please  carefully  follow  the 
instructions  i^  the  public  participation 
section  on  pa|e  5  of  this  notice. 

Currently  Identified  Environmental 
Issues 


We  have  alleady  identified  several 
issues  that  w9  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
ALNG.  This  {preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Air  quality  may  be  affected  by  the 
replacement  pf  the  vaporizers  and  the 
addition  of  a  Second  emergency 
generator. 

•  Noise  qusUty  may  be  affected  by  the 
replacement  of  the  vaporizers  and 
addition  of  the  new  emergency 
generator  and  boiloff  compressors. 

•  Soils  (possibly  contaminated]  may 
be  affected  by  minor  groimd  disturbance 
from  foundation  construction.  The  site 
owner.  PGC,  is  currently  conducting  soil 
remediation  dn  this  site. 

•  In  order  jo  address  public  safety, 
proposed  faclUty  modifications  will  be 
analyzed  to  ensure  compliance  with  the 
U.S.  Department  of  Transportation's 
"Liquefied  Natural  Gas  Facilities: 
Federal  Safetir  Standards"  (40  CFR  193). 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal 
and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch.  PR- 
11.1. 

•  Reference  Docket  No.  CP99-113- 
000. 

•  Mail  yoiu"  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  4, 1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
dociunents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
fi'om  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 


docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

(PR  Doc.  99-463  Filed  l-»-99;  8:45  am] 
BH.UNO  cooe  erir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  NJ97-3-O05] 

Bonneville  Power  Administration; 
Notice  of  Filing 

January  5, 1999. 

Take  notice  that  on  December  18. 
1998,  Bonneville  Power  Administration 
(BPA),  tendered  for  filing  its  Open 
Access  Transmission  Tariff.  BPA  has 
also  filed  a  Point-to-Point  Transmission 
Rate  Schedule  and  a  Reserved  Non-firm 
Transmission  Rate  Scheduled,  with 
revisions  to  Section  J  of  such  schedules 
to  conform  to  the  Commission's  July  21. 
1998,  order.  Fiuther  BPA  has  submitted 
minor  edits  to  its  service  agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  14, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LinMwod  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  99-512  Filed  1-6-99;  8:45  am) 
BiLUNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OA97-1 73-002;  0A97-455-O02 
and  OA97-69(M)02;  OA97-423-002  and 
OA97-694-002;  and  OA97-294-002] 

Cambridge  Electric  Light  Company 
and  Commonwealth  Electric  Company; 
Idaho  Power  Company;  PP&L,  Inc.; 
Potomac  Electric  Power  Company; 
Notice  of  Filing 

January  5, 1999. 

Take  notice  that  on  December  14, 
1998,  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company  submitted  a  letter  in  Docket 
No.  OA97-1 73-002  to  notify  the 
Commission  that  they  have  posted 
revised  organizational  charts  and  job 
descriptions  on  their  OASIS  to  comply 
with  the  Commission's  November  13, 
1998  order  on  standards  of  conduct.  * 

On  December  18.  1998,  PP&L.  Inc. 
submitted  revised  standards  of  conduct 
in  Docket  Nos.  OA97-423-002  and 
OA97-594-002  in  response  to  the 
November  13, 1998  oitler. 

The  November  13, 1998  order 
accepted  the  standards  of  conduct 
submitted  by  Idaho  Power  Company 
and  Potomac  Electric  Power  Company 
but  required  them  to  revise  their 
organizational  charts  and  job 
descriptions  posted  on  OASIS  within  30 
days.  These  companies  did  not  make 
any  filings  with  the  Commission  (nor 
were  they  required  to).  However,  by  this 
notice,  the  public  is  invited  to 
intervene,  protest  or  comment  regarding 
their  revised  organizational  charts  and 
job  descriptions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filings  or  the  posting  should 
file,  in  each  particular  proceeding  and 
referencing  the  appropriate  docket 
number(s).  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  January  19, 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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'  Alliant  Services.  Inc.  et  al.,  85  FERC 1 61,227 
(1998). 


file  with  the  commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-510  Filed  1-8-99;  8:45  amj 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-004] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

January  5. 1999. 

Take  notice  that  on  December  28, 
1998,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  the  following  contract  for 
disclosure  of  a  recently  negotiated  rate 
transaction: 

ITS-2  Service  Agreement  No.  61641 
Between  Columbia  Gulf  Transmission 
Company  and  Entergy  Louisiana  Inc..  dated 
October  7, 1998. 

Amendment  to  ITS-2  Service  Agreement 
No.  61641  between  Columbia  Gulf 
Transmission  Company  and  Enteigy 
Lousiana  Inc..  dated  December  22. 1998. 

The  service  agreement  and 
amendment  related  to  a  specific 
negotiated  rate  transaction  between 
Columbia  Gulf  and  Entergy  Louisiana 
Inc.  Columbia  Gulf  requests  a 
retroactive  effective  date  of  December  1. 
1998  for  the  negotiated  rate  agreement 
and  amendment. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  12, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  9^-457  Filed  1-8-99;  8:45  am) 
BtLUNQ  CODE  6717-01-11 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-1 95-000] 

Equltrans,  LP.;  Notice  of  Proposed 
■    Changes  In  FERC  Gas  Tariff 

January  5. 1999. 

Take  notice  that  on  December  31, 
1998.  Equitrans.  L.P.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  revised  tariff  sheet  to 
become  effective  February  1, 1999: 
Thirteenth  Revised  Sheet  No.  6 

Equitrans  states  that  its  filing  is  a 
limited  Section  4  filing  under  the 
Commission's  Regulations.  Equitrans 
states  that  the  purpose  of  this  filing  is 
to  implement  an  increased  volumetric 
products  extraction  rate  to  be  assessed 
against  the  quantities  of  Appalachian 
gas  which  receive  processing  on  the 
Equitrans  system.  Equitrans  proposes  an 
extraction  rate  of  $0.1841/Dth. 

Equitrans  states  that  it  contracts  for 
the  processing  of  Appalachian  gas 
supplies  received  in  its  West  Virginia 
field  system  with  Gulf  Energy  Gathering 
and  Processing,  L.L.C.  Equitrans  states 
that  the  proposed  extraction  rate  is 
based  on  the  annualized  actual 
operating  costs  of  the  processing  plants 
incurred  by  Gulf  Energy  during  1998. 
and  the  actual  throughput  experienced 
at  the  plants  over  the  prior  12  months. 
Equitrans  states  that  this  filing  comports 
with  the  practice  of  reflecting  changes 
in  products  extraction  costs  on  an 
annual  basis  as  approved  by  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-459  Filed  1-8  99;  8:45  am) 
BILUNO  CODE  «717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ESM-1»-0001 

Kentucky  Utilties  Company;  Notice  of 
Application 

January  5, 199« 

Take  notice! that  on  December  22. 
1998.  Kentucky  Utilities  Company  filed 
an  applicatio^  with  the  Federal  Energy 
Regulatory  Cdmmission  seeking 
authority,  pursuant  to  Section  204  of  the 
Federal  Power  Act.  to  issue  not  more 
than  $250,000,000  of  short-term  debt  on 
or  before  November  30.  2000  with  a 
final  maturity  no  later  than  November 
30.2001. 

Any  personl  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  (X  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  thi  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  15, 1999.  Protests  will  be 
considered  by  the  Commission  in 
detemlining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  persons  Wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ^le  on  file  with  the 
Commission  4nd  are  available  for  public 
inspection  injthe  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-4*  Filed  1-6-99;  8:45  am] 

BM.LMQ  CODE  (T^T-OI-M 


DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  Rn»-1 93-000] 

KN  Interstate  Gas  Transmission  Co.; 
Notice  of  Tartff  Filing 

January  5. 1999. 

Take  notice  that  on  December  30, 
1998.  KN  Interstate  Gas  Transmission 
Co.  (KNI)  tenidered  for  filing  its  annual 
reconciliatiot  filing  pursuant  to  Section 
27  (Crediting  of  Excess  Rate  Schedule  IT 
Revenue);  Section  28  (Crediting  of 
Excess  Fixed  Storage  Cost  Revenue); 
Section  34  (Crediting  of  Out  of  Path 
Zone  Revenue);  and  Section  35 
(Crediting  of  Imbalance  Revenue)  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 


No.  1-B.  In  addition,  KNI  submits 
herein  its  annual  reconciliation  filing 
with  respect  to  the  Buffalo  Wallow 
system  pursuant  to  Section  31 
(Crediting  of  Excess  Rate  Schedule  IT 
Revenue)  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-D. 

KNI  states  that  copies  of  this  filing  has 
been  served  upon  all  affected  firm 
customers  of  KNI  and  appUcable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  12. 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to 
the  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
|FR  Doc.  99-^58  Filed  1-8-99;  8:45  am] 

BILUNG  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 39-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanicet 
Auttiorization 

January  5. 1999. 

Take  notice  that  on  December  29. 
1998,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP99-1 39-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natxiral  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  new  delivery 
facilities,  located  in  Ascension  Parish, 
Louisiana,  to  serve  Air  Liquide 
American  Corporation  (Air  Liquide),  an 
end  user,  under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430,000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Koch  Gateway  proposes  to  install  a 
delivery  tap  on  its  existing  transmission 
line,  designated  as  Index  130-45, 
located  in  Ascension  Parish.  Koch 
Gateway  states  that  it  plans  to  construct 
a  six-inch  tap,  a  dual  two  and  four-inch 
meter  station,  and  approximately  1,100 
feet  of  eight-inch  pipeline  to  connect 
Air  Liquide's  industrial  plant. 

Koch  Gateway  declares  that  these 
facilities  will  satisfy  Air  Liquide's 
request  for  transportation  service.  Koch 
Gateway  asserts  that  such  transportation 
service  will  be  provided  under  Koch 
Gateway's  Firm  Transportation  Service 
Rate  Schedule.  Koch  Gateway  states  that 
Air  Liquide  estimates  the  maximum 
peak  day  volumes  to  be  delivered  at 
15,000  MMBtu.  Koch  Gateway  declares 
that  it  will  transport  the  volumes  under 
its  blfuiket  certificate  issued  in  Docket 
No.  CP8ft-6-000. 

Koch  Gateway  states  that  the 
estimated  cost  of  constructing  the 
proposed  facilities  is  $300,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  from  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-464  Filed  1-8-99;  8:45  ami 

BILUNQ  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ES9»-1 8-000] 

MDU  Resources  Group,  Inc.,  Notice  of 
Application 

January  5, 1999. 

Take  notice  that  on  December  18, 
1998,  MDU  Resources  Group,  Inc. 
(Applicant),  a  corporation  organized 
imder  the  laws  of  the  State  of  Delaware 
and  qualified  to  transact  business  in  the 
States  of  Montana,  North  Dakota,  South 
Dakota,  and  Wyoming,  with  its 
principal  business  office  at  Bismarck, 


North  Dakota,  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Section  204  of 
the  Federal  Power  Act  (Act),  seeking 
authority  to  issue  a  combination  of 
securities  not  to  exceed  in  the  aggregate 
$400,000,000  within  the  following 
amounts: 

(1)  Not  to  exceed  $400,000,000  worth 
of  common  stock; 

(2)  Not  to  exceed  $40,000,000  worth 
of  preferred  stock;  and 

(3)  Not  to  exceed  $120,000,000 
principal  amoimt  of  New  Mortgage 
Bonds,  Senior  Notes,  debentures, 
subordinated  debentures,  guarantees  or 
other  unsecured  debt  securities, 
including  those  in  connection  with  a 
hybrid  securities  financing. 

AppUcant  may  vary  the  maximum 
issuance  amount  for  each  of  the  above 
types  of  securities  so  long  as  the 
aggregate  amount  of  Applicant's 
securities  issued  does  not  exceed 
$400,000,000.  The  securities  are 
proposed  to  be  issued  from  time  to  time 
over  a  two-year  period. 

Applicant  seeks  approval  for  the 
issuance  of  all  of  the  above  securities  by 
methods  which  may  include  other  than 
competitive  bidding  and  negotiated 
offers,  as  expressly  permitted  by  section 
34.2(a)(3){iii)  of  the  regulations  under 
the  Act. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
AppUcation  should,  on  or  before 
January  15. 1999,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  petitions  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  The  Application 
is  on  file  with  the  Commission  and 
available  for  public  insjiection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-465  Filed  1-8-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  TM99-4-1 6-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

January  5, 1999. 

Take  notice  that  on  December  31, 
1998,  National  Fuel  Gas  Supply 
CorporattOn  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
January  1, 1999. 


Fifteenth  Revised  Sheet  No.  9 

National  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  February  16, 
1996,  in  Docket  Nos.  RP94-367-000,  et 
al.  Under  Article  I,  Section  4,  of  the 
settlement  approved  in  that  order. 
National  must  redetermine  quarterly  the 
Amortization  Surcharge  to  reflect 
revisions  in  the  Plant  to  be  Amortized, 
interest  and  associated  taxes,  and  a 
change  in  the  determinants.  The 
recalculation  produced  an  Amortization 
Surcharge  of  10.37  cents  per  dth. 

Further,  National  states  that  under 
Article  n,  Section  2,  of  the  settlement, 
it  is  required  to  recalculate  the 
maximum  Interruptible  Gathering  ("IG") 
rate  monthly  and  to  charge  that  rate  on 
the  first  day  of  the  following  month  if 
the  result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
imder  Section  1  of  Article  II.  The 
recalculation  produced  an  IG  rate  of  9 
cents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
writh  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-462  Filed  1-8-99;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poclcet  No.  RP98-24S-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

January  5, 1999. 

Take  notice  that  on  December  23, 
1998,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  fihng  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 


sheets,  to  become  effective  December 
11. 1998: 

Substitute  Fourth  Revised  Sheet  No.  274 
Substitute  Original  Sheet  No.  274-A 
Substitute  Fourth  Revised  Sheet  No.  275 
Substitute  Second  Revised  Sheet  No.  276 
Substitute  Third  Revised  Sheet  No.  277 
Substitute  Second  Revised  Sheet  No.  278 
Substitute  Original  Sheet  No.  278-A 
Original  Sheet  No.  278-B 
Original  Sheet  No.  278-C 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  December  10, 1998.  Order 
Following  Technical  Conference  related 
to  Northwest's  procedures  for  awarding 
available  capacity,  for  reserving  capacity 
for  upcoming  expansion  projects,  and 
for  amending  receipt  and/or  deUvery 
points. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  Ust 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-456  Filed  1-8-99;  8:45  am] 

BILLING  COOE  ITIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  -^ 

[Docket  No.  RP9»-19»-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

January  5, 1999. 

Take  notice  that  on  December  31. 
1998.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheet 
with  the  proposed  effective  date  of 
January  1,  1999: 
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Tariff  Sheets  Ap  [likable  to  Contesting 

Parties 

Forty  Fourth  Rei^ised  Sheet  No.  14 

Sixty  Fifth  Revised  Sheet  No.  15 

Forty  Fourth  Revised  Sheet  No.  16 

Sixty  Fifth  Revised  Sheet  No.  17 

Tariff  Sheets  Applicable  to  Settling  Parties 

Thirtieth  Revise^  Sheet  No.  14a 
Thirty  Sixth  Revised  Sheet  No.  15a 
Thirtieth  Revised  Sheet  No.  16a 
Thirty  Sixth  Revtised  Sheet  No.  17a 

Southern  submits  the  revised  tariff 
sheets  to  its  F5RC  Gas  Tariff.  Seventh 
Revised  Voluiie  No.  1.  to  reflect  a 
change  in  its  ph'/FT-NN  Southern 
Energy  Costs  Surcharge,  due  to  a 
decrease  in  th^  FERC  interest  rate 
effective  January  1. 1999. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  iservice  list  compiled  by 
the  Secretary  ib  these  proceedings. 

Any  person  desiring  to  be  heaid  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  ot  a  protest  with  the 
Federal  Energ^  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  thai  Commission's  Rules  and 
Regulations.  AH  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  a<}tion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  partV  must  file  a  motion  to 
intervene,  copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Unwood  A.  W^teon.  Jr^ 
Acting  Secretary. 
[FR  Doc.  99-460  Filed  1-8-99;  8:45  am) 

MLUNQ  COM  Sn^-OI-M 

1 

DEPARTMEMT  OF  ENERGY 

F«d«ral  EnerQy  Regulatory 
Commission 

[Docket  No.  TMM-3-18-00(q 

Texas  Gas  Transmission  Corporation; 
Notice  of  ProfMsed  Changes  in  FERC 
Gas  Tariff 

lanuary  5, 199< 

Take  notice  that  on  December  30, 
1999,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  pf  its  FERC  Gas  Tariff.  First 
Revised  Voluine  No.  1.  the  following 
tariff  sheets  to  become  effective 
February  1,  1999: 

Thirtieth  Revised  Sheet  No.  10 
Thirteenth  Revised  Sheet  No.  lOA  - 


Twenty-seventh  Revised  Sheet  No.  11 
Fourteenth  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  the  filing  reflects 
the  expiration  of  the  Miscellaneous 
Revenue  Credit  Adjustment  and  ISS 
Revenue  Credit  (Docket  No.  TM98-3- 
18-000)  originally  filed  on  December 
30. 1997,  and  approved  by  the 
Commission  is  its  Letter  Order  dated 
January  21,  1998. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  99-511  Filed  1-8-99;  8:45  am) 

BILUNQ  COOE  STir-OI-M 


Thirteenth  Revised  Sheet  No.  20 
Twenty-seventh  Revised  Sheet  No.  21 

Original  Volume  No.  2 

Seventy-fifth  Revised  Sheet  No.  llB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  piu-suant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Voliune  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-461  Filed  1-8-99;  8:45  am] 
BtLUNQ  COOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9»-1 -49-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
ReimtHtrsement  Charge  Filing 

January  5, 1999. 

Take  notice  that  on  December  31, 
1998,  Williston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  revised  Volume  No.  1.  and 
Original  Volume  No.  2,  the  following 
revised  tariff  sheets  to  become  effective 
February  1, 1999: 

Second  Revised  Volume  No.  1 

Thirty-first  Revised  Sheet  No.  15 
Thirteenth  Revised  Sheet  No.  15A 
Thirty-fourth  Revised  Sheet  No.  16 
Thirteenth  Revised  Sheet  No.  16A 
Thirtieth  Revised  Sheet  No.  18 
Thirteenth  Revised  Sheet  No.  18A 
Thirteenth  Revised  Sheet  No.  19 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

\Pni»ct  No.  6559-014] 

H.  Bruce  Cox;  Notice  of  Availability  of 
Final  Environmental  Assessment 

January  5, 1999. 

A  Final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  examines  the  proposed  revocation 
of  exemption  from  licensing  for  the  Cox 
Lake  Dam  Project.  The  FEA  finds  that 
the  proposed  revocation  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Cox  Lake  Dam 
Project  is  located  in  Randolph  Coimty, 
North  Carolina,  near  the  town  of  Cedar 
Falls. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FTIA  can  be  viewed  at  the 
Commission's  Reference  and 
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Infonnation  Center,  888  First  Street, 
NE.,  Washington,  DC  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager,  Pete  Yarrington,  at  (202)  219- 
2939. 

Unwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  99-467  Filed  1-6-99;  8:45  am) 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

January  5, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11638-000. 

c.  Date  Filed:  November  18, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Muskingimi  L&D 
#8  Hydroelectric  Project. 

f.  Location:  On  the  Muskingimi  River 
at  river  mile  57.4  in  Morgan  County, 
Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 
i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

j .  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  ducuments  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervener  files 
comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 


k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  the  existing  20-foot-high 
525-foot-long  Muskingum  Lock  and 
Dam  No.  8;  (2)  an  existing  615-acre 
reservoir  at  normal  pool  elevation  of 
653.11  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  2,350  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  Une; 
and  (5)  other  appurtenances.  The  lock 
and  dam  is  owned  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

AppUcant  estimates  that  the  average 
annual  generation  would  be  15,000 
MWh  and  that  the  cost  of  the  studies 
imder  the  permit  would  be  $1,500,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  wrsvw.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  apphcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  PreUminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
application,  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
apphcation  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
apphcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  apphcant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  apphcation 
may  be  filed,  either  a  preUminary 
permit  appUcation  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparaUon 
of  a  development  appUcation  to 
construct  and  operate  the  project. 

b.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

c.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCA-nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
appUcation  to  which  the  fiUng  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
noUce  of  intent,  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  each  repre.'3ntative  of  the 
AppUcant  specified  in  the  particular 
appUcation. 
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D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  lon  the  described 
application.  Aicopy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  f^ng  comments,  it  will  be 
presumed  to  hfive  no  conmients.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representative^. 
Linwood  A.  Watson,  Jr., 
Acting  Secrefarjf. 

IFR  Doc.  99-454  Filed  l-»-99;  8:45  am] 
MJJNQ  COM  I71»-01-M 
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DEPARTMENt  OF  ENERGY 

Federal  Enerdy  Regulatory 
Commission 

Itotice  of  Application  Accepted  for 
Filing  and  SoNciting  Comments, 
■Motions  To  inltervene,  and  Protests 

January  5, 19991 

Take  notice!that  the  following 
hydroelectric  application  has  been  filed 
with  the  Ck)m<nission  and  is  available 
for  public  inspection: 

a.  Type  o/i4ppiication:  Preliminary 

Permit.  j 

b.  Project  Np.:  11639-000. 

c.  Date  Filed:  November  18.  1998. 

d.  Applicant:  Universal  Electric 
Power  Corpoibtion. 

e.  Name  of  Project:  Muskingiun  L&D 
#5  Hydroelectric  Project. 

f.  LocafJon.'On  the  Muskingxmi  River 
at  river  mile  34.1  in  Washington 
County.  Ohioi 

g.  Filed  PuKuant  to:  Federal  Power 
Act,  16  U.S.c[791(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron.  Ohio  ^4301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean^ferc.fed.us,  or  telephone 

202-219-277B. 

j.  Deadline\for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  th9  issuance  date  of  this 
notice.  All  documents  (original  and 
eight  copies)  should  be  filed  with:  David 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedules  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  co^y  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 


Further,  if 
comments  or 


m  Intervenor  files 
docimients  with  the 


Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  the  existing  19.7-foot-high, 
546-foot-long  Muskingum  Lock  and 
Dam  No.  5;  (2)  an  existing  328-acre 
reservoir  at  normal  pool  elevation  of    , 
621.72  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  2,200  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  line; 
and  (5)  other  appurtenances.  The  lock 
and  dam  is  owned  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

AppUcant  estimates  that  the  average 
aimual  generation  would  be  14,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,000,000. 

1.  Locations  of  the  apphcation:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
foUowring  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  PreUminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  writh  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  appUcant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 


conmient  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  proposective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determing  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA'nON", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
apphcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Conunission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
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or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
apphcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-455  Filed  1-8-99;  8:45  am) 
BiLLMQ  COOC  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  intervene,  and  Protests 

January  5, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11637-000. 

c.  Date  Filed:  November  18, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Muskingiun  L&D 
#9  Hydroelectric  Project. 

f.  Location:  On  the  Muskingimi  River 
at  river  mile  68.6  in  Muskingimi 
County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger.  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

j.  Deadline  for  filing  comments, 
notions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  interveners 


fiUng  documents  with  the  Conmiission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervener  files 
comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  the  existing  18.1 -foot-high, 
730-foot-long  Muskingum  Lock  and 
Dam  No.  9;  (2)  an  existing  533-acre 
reservoir  at  normal  pool  elevation  of 
664.12  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  1,800  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  line; 
and  (5)  other  appurtenances.  The  lock 
and  dam  is  owned  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

AppUcant  estimates  that  the  average 
annual  generation  would  be  1 1 ,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,250,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commissions'  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington.  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  apphcation 
may  be  viewed  on  the  web  at 
wrww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  PreUminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
apphcation  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CfiR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  apphcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
quahfied  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  apphcation  or  a 


notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
apphcation  allows  an  interested  person 
to  file  the  competing  apphcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
apphcation.  A  competing  license 
apphcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  apphcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
hitervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Docujnents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCA'HON", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  the  Project 
Nimiber  of  the  particular  application  to 
which  the  filing  refers.  Any  of  the 
above-named  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Eneij;y  Regulatory 
Commission,  888  First  Street,  NE, 
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Washington,  EXt  20426.  An  additional 
copy  must  be  sint  to  Director.  Division 
ot  Project  Revi^.  Federal  Energy 
Regulatory  Coiimission.  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intenti  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  (jomments — Federal, 
state,  and  localjagencies  are  invited  to 
file  comments  ^n  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fitng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  ager  cy's  comments  must  also 
be  sent  to  the  Applicant's 
representatives). 
Linwood  A.  Watfon,  Jr., 
Acting  Secretary, 
[PR  Doc.  99-468  Filed  1-8-99;  8:45  ami 

BILUNQ  CODE  C717.|01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission    i 

Sunshine  Act  Meeting 

January  6,  1999.  1 

The  following  notice  of  meeting  is 
published  pur^ant  to  section  3(A)  of 
the  government  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09),  5  U.S.C.  552B: 
AGENCY  HOLDINd  MEETING:  Federal 
Energy  Regulallory  Commission. 
DATE  AND  TIME:  January  13, 1999,  10:00 
a.m.  I 

PLACE:  Room  2C,  888  First  Street,  NE, 
Washington,  DC  20426. 
STATUS:  Open.  I 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  2O8-O40I).  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (;:02)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  I  sting  of  all  papers 
relevant  to  thei items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  cepiter. 

Consent  Agenda — Hydro,  711th 
Meeting— January  13, 1999 — Regular 
Meeting  (10:09  ^-'"'^ 

CAH-1. 
Docket*  P-1J0624,  020,  French  Paper 
Company 
CAH-2. 


Docket*  P-10661,  035,  Indiana 
Michigan  Power  Company 
CAH-3. 
•    Docket*  P-11402.  023,  City  of  Crystal 

Falls,  Michigan 
CAH-4. 
Docket*  UL96-18,  002,  Hubbardston 
Hydro  Company 

Consent  Agenda — Electric 

CAE-1. 

Docket*  ER99-705,  000.  Golden 
Spread  Electric  Cooperative,  Inc. 
CAE-2. 
Docket*  ER99-723.  000.  Florida 

Power  &  Light  Company 
C)ther*S  EL99-19,  000,  Seminole 
Electric  Cooperative.  Inc. 
CAE-3. 
Docket  *  ER99-669.  000,  SEI 
Wisconsin,  L.L.C. 
CAE-4. 

Omitted 
CAE-5. 

Docket*  ER99-196,  000.  PJM 
Interconnection,  L.L.C. 
CAE-€. 
Docket*  ER98-4600,  000.  New  York 
State  Electric  &  Gas  Corporation. 
Pennsylvania  Electric  Company  and 
Mission  Energy  Westside,  Inc. 
CAE-7. 
Docket*  ER99-637.  000,  Koch  Power 
Louisiana.  L.L.C. 
CAE-8. 

Docket*  ER99-647.  000.  PJM 
Interconnection,  L.L.C. 
CAE-9. 

Docket*  ER99-666.  000,  EME  Homer 
City  Generation,  L.P. 
CAE-1 0. 
Docket*  ER99-540,  000.  Pacific  Gas 
and  Electric  Company 
CAE-1 1. 
Docket*  ER97-3561.  000.  Virginia 
Electric  and  Power  Company 
CAE-12. 
Docket*  ER96-108.  001,  Duke/Louis 

Dreyfus,  L.L.C. 
Other*S  ER96-109,  002,  Duke  Energy 
Marketing  Corporation;  ER96-110, 
001,  Duke  Power  Company 
CAE-1 3. 
Docket*  EC98-64.  000,  New  York 
State  Electric  &  Gas  Corporation. 
NGE  Generation.  Inc.,  Pennsylvania 
Electric  Company  and  Mission. 
Energy  Westside.  Inc. 
CAE-14. 

Docket*  EL99-2.  000.  Illinois 
Municipal  Electric  Agency  v. 
Illinois  Power  Company 
CAE-1 5. 

Docket*  EL99-^.  000.  M-S-R  Public 
Power  Agency.  Modesto  Irrigation 
District.  City  of  Santa  Clara. 
CaUfomia  and  City  of  Redding, 
California 
CAE-1 6. 


Docket*  OA97-519, 003,  Bangor 
Hydro-Electric  Company 

Other#s  OA97-121.  002.  Orange  & 
Rockland  UtiUUes,  Inc.;  OA97-419, 
002,  Cinergy  Corporation, 
Cincinnati  Gas  &  Electric  Company 
and  PSI  Enger,  hic;  OA97-439,  004. 
Virginia  Electric  and  Power 
Company;  OA97-444,  002.  Vermont 
Electric  Power  Company.  Inc.; 
OA97-451.  002.  Central  Illinois 
Light  Company  and  QST  Energy 
Trading,  Inc.;  OA97-485,  003,  UGI 
Utilities.  Inc.;  OA97-596,  003. 
Central  IlUnois  Light  Company  and 
QST  Energy  Trading,  hic;  OA97- 
597.  002,  United  Illuminating 
Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Docket*  RP99-185.  000,  CNG 
Transmission  Corporation 
CAG-2. 
Docket*  RP99-182.  000.  Trunkline 
Gas  Company 
CAG-3. 

Docket*  RP99-183.  000,  Viking  Gas 
Transmission  Company 
CAG-^. 

Omitted 
CAG-5. 

Docket*  RP99-157,  000,  Destin 
Pipeline  Company.  L.L.C. 
CAG-6. 
Docket*  RP99-133.  000.  Mississippi 
River  Transmission  Corporation 
CAG-7. 
Docket*  RP98-206.  004.  Atlanta  Gas 
Light  Company 
CAG-8. 

Docket*  SA98-9.  001.  M.A.  Calvin 
CAG-9. 
Docket*  SA98-63.  001,  Mull  Drilling 
Company,  Inc. 
CAG-10. 

Docket*  RP96-320,  021,  Koch 
Gateway  Pipeline  Company 
CAG-1 1. 
Docket*  GP98-32,  001,  Anadarko 
Petroleum  Corporation  v.  Panenergy 
Pipe  Line  Company,  et  al. 
CAG-12. 
Docket*  RP97-20,  018,  El  Paso 
.  Natural  Gas  Company 
CAG-1 3. 
Docket*  OR92-8,  000,  SFPP,  L.P. 
Other*s  OR93-5,  000,  SFPP,  L.P.; 
OR94-3,  000,  SFPP,  L.P.;  OR94-^, 
000.  SFPP.  L.P.;  OR95-5.  000, 
Mobil  Oil  Corporation  v.  SFPP,  L.P.; 
OR95-34,  000,  Tosco  Corporation  v. 
SFPP.  L.P. 
CAG-14. 
Docket*  OR96-15.  000,  Ultramar,  Inc. 

V.  SFPP.  L.P. 
Other#s  OR96-2,  000.  Texaco 
Refining  and  Marketing.  Inc.,  Arco 
Products  Company  and  Ultramar, 


Inc.,  V.  SFPP,  L.P.,  OR96-10.  000. 
Texaco  Refining  and  Marketing, 
Inc.,  Arco  Products  Company  and 
Ultramar,  Inc.  v.  SFPP.  L.P.;  OR96- 
17,  000,  Texaco  Refining  and 
Marketing,  Inc.,  Arco  Products 
Company  and  Ultramar,  Inc.,  v. 
SFPP,  LP.;  OR97-2,  000,  Ultramar. 
Inc.  V.  SFPP,  L.P.;  OR98-1,  000, 
Arco  Products  Company,  Texaco 
Refining  and  Marketing  Inc.  Mobil 
Oil  Corporation  and  Ultramar 
Diamond  Shamrock,  et  al.  v.  SFPP, 
L.P.;  0R9ft-l,  001,  Arco  Products 
Company,  Texaco  Refining  and 
Marketing  Inc.,  Mobil  Oil 
Corporation  and  Ultramar  EHamond 
Shamrock,  et  al.  v.  SFPP,  L.P.; 
OR98-2,  000,  Arco  Products 
Company,  Texaco  Refining  and 
Marketing  Inc.,  Mobil  Oil 
Corporation  and  Ultramar  Diamond 
Shamrock,  et  al.  v.  SFPP,  L.P.; 
OR98-13,  000,  Arco  Products 
Company,  Texaco  Refining  and 
Marketing  Inc.,  Mobil  Oil 
Corporation  and  Ultramar  Diamond 
Shamrock,  et  al.  v.  SFPP,  LP. 
CAG-15. 
Docket*  CP97-765,  001.  ANR  Pipeline 
Company 
CAG-16. 
Docketf  CP98-149,  001.  El  Paso 
Natural  Gas  Company 
CAG-17. 
Docketf  CP98-717.  000,  El  Paso 
Natural  Gas  Company 
CAG-18. 
Docket*  CP98-752,  000,  Florida  Gas 
Transmission  Company  and 
Southern  Natural  Gas  Company 
CAG-19. 

Docket*  CP99-36,  000,  Equitrans,  L.P. 
CAG-20. 
Docket*  CP99-37.  000.  Town  of 
Colorado  Qty.  Arizona 
CAG-21. 
Docket*  CP99-46,  001,  PG&E  Gas 
Transmission,  Northwest 
Corporation 


Federal  Register /Vol.  64,  No.  6 /Monday,  January  11,  1999  /  Notices 


1623 


Hydro  Agenda 

H-1. 
Reserved 

Electric  Agmda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

I. 

Pipeline  Rate  Matters 
PR-1. 

Reserved 

n. 

Pipeline  Certificate  Matters 
PC-1. 


Reserved 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  99-628  Filed  1-7-99;  12:15  pm] 

BILUNO  CODE  6717-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


FARM  CREDIT  ADMINISTRATION 
Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  January  14,  1999, 
from  9:00  a.m.  imtil  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

— December  10, 1998  (Open  and 
Closed) 

B.  New  Business  Regulation 

— ^FCB  Assistance  to  Associations  (12 
CFR  Part  615]  (Proposed  Rule) 

Closed  Session* 

A.  Report 

— OSMO  Report 

'Session  Qosed — Exempt  pursuant  to  5 
U.S.C  552b(cM8)  and  (9). 

Dated:  January  7, 1999. 

Flayd  Fittiiui, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  99-678  Filed  1-7-99;  3:00  pm] 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
Mobile  Homes  Assistance. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  93-288,  as  amended  by  Public  Law 
100-707,  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act. 
Section  408,  authorizes  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  provide  Temporary  Housing 
Assistance.  This  type  of  assistance 
could  be  in  the  form  of  mobile  homes, 
travel  trailers,  or  other  readily  fabricated 
dwelling.  This  assistance  is  used  when 
required  to  provide  disaster  housing  for 
victims  of  federally  declared  disasters. 
Accordingly  the  FEMA  Form  90-1,  is 
designed  to  ensure  sites  for  temporary 
housing  units  vkriU  accommodate  the 
home  and  comply  with  local,  State,  and 
Federal  regulations  regarding  the 
placement  of  the  temporary  housing 
unit;  FEMA  Form  90-31.  ensures  the 
landowner  (if  other  than  the  recipient  of 
the  home)  will  allow  the  temporary 
housing  unit  to  be  placed  on  the 
property;  and  ensure  that  routes  on 
ingress  and  egress  to  and  from  the 
property  are  maintained. 

Collection  of  Information 

Title:  Request  for  Site  Inspection; 
Landowner's  Authorization/Ingress/ 
Egress  Agreement. 

Type  of  Information  Collection: 
Reinstatement. 

OMB  Number:  3067-0222. 

Form  Numbers:  90-1  and  90-31. 

Abstract:  Temporary  Housing 
Assistance  (Disaster  Housing 
Assistance)  uses  mobile  homes,  travel 
trailers,  or  other  forms  of  readily 
fabricated  housing  to  provide  tunporary 
housing  to  eligible  victims  of  federally 
declared  disasters.  The  collection  of  this 
information  is  required  to  determine  the 
site  feasibility  for  the  placement  of  a 
temporary  housing  unit  and  ensures 
written  permission  rf  the  property 
owner  to  allow  the  u^iit  on  the  land,  and 
rights  of  ingress  and  egress  for  the  unit. 
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Affected  Public:  Individuals  or 
households.       j 

Number  of  R^pondents:  1000. 

Frequency  of  Response:  On  occasion. 

Hours  per  Response:  10  minutes  for 
each  fonn. 

Estimated  Tot  al  Annual  Burden 
Hours:  334. 

Estimated  Cot  i:  $6,400. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  ne<}essary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  p^posed  collection  of 
information,  incjluding  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  minimize  the  burden 
of  the  coUectioq  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice.        i 

ADDRESSES:  Intgrested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Aaency,  500  C  Street,  SW, 
Room  316,  Wa^iington,  DC  20472. 
Telephone  nuni)er  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INi^ORMATION  CONTACT: 
Contact  David  Ij.  Porter,  Program 
Specialist,  Respionse  and  Recovery 
Directorate.  RR*HS-PG,  202-646-3883 
or  Carl  Hallstead.  202-64&-3654  for 
additional  infoitnation.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed]  collection  of 
information  or  Omail 
muriel.andersoii@fema.gov. 

Dated:  Decembtr  23, 1998. 
Reginald  TruiiUo, 

Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  99-523  Filed  l-«-99;  8:45  am) 
MUMQ  CODE  anMi-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  agencies  to 
take  this  opportunity  to  comment  on 
proposed  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  Reimbursement 
for  Cost  of  Firefighting  on  Federal 
Property. 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  necessary  in 
order  to  reimburse  fire  services  for 
claims  submitted  for  fighting  fires  on 
property  which  is  under  the  jurisdiction 
of  the  United  States.  Such  claims  are 
authorized  by  section  11  of  the  Federal 
Fire  Prevention  and  Control  Act  of  1974 
(Pub.  L.  93^98,  88  Stat.  1535, 15  U.S.C. 
2201  et  seq.).  Section  11  of  the  Act  is 
implemented  by  FEMA  regulations  44 
CFR  part  151. 

Collection  of  Information 

Title.  Reimbursement  for  Cost  of 
Fighting  Fire  on  Federal  Property. 

Type  of  Information  Collection. 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0141 . 

Form  Numbers.  No  forms  required. 

Abstract.  Collection  of  Information  is 
required  in  order  to  reimburse  fire 
services  for  claims  submitted  for 
fighting  fires  on  property  which  is 
under  the  jurisdiction  of  the  United 
States  and  to  determine  the  amoimt 
authorized  for  payment.  The  FEMA 
Director,  the  United  States  Fire 
Administration  Administrator,  and  the 
U.S.  Treasury  will  use  the  information 
to  ensure  proper  expenditure  of  Federal 
funds. 

Affected  Public:  State,  local,  or  tribal 
government. 

Number  of  Respondents:  4. 

Frequency  of  Response:  Annually. 

Hours  per  Response:  1.5. 

Estimated  Total  Annual  Burden 
Hours.  24. 

Estimated  Cost.  Negligible. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 


performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  on  or  before  March  12, 1999. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524.  Email 
address  Muriel.anderson@FEMA.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Donald  G.  Bathurst,  Deputy 
Administrator,  U.S.  Fire 
Administration,  at  (301)  447-1080  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  December  22, 1998. 
Reginald  Truiillo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  99-524  Filed  1-8-99;  8:45  am] 
BtLUNO  COOE  S71S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  the 
collection  of  information  that  will 
encompass  the  financial  and 
administrative  reporting  and 
recordkeeping  requirements  associated 
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with  FEMA  functional  and  program 
activities  funded  under  Performance 
Partnership  Agreements  with  State  and 
local  governments. 
SUPPLEMENTARY  INFORMATION: 
Cooperative  Agreements  under 
Performance  Partnership  Agreements 
(PPA),  will  be  the  vehicle  for  achieving 
the  Federal  Emergency  Management 
Agency's  (FEMA's)  Strategic  goal  of 
establishing  in  concert  with  its  partners, 
a  national  emergency  management 
system  that  is  comprehensive,  risk- 
based  and  all  hazards  in  approach.  It 
focuses  on  integrating  and  achieving 
Federal  and  State  goals  and  objectives 
for  the  four  broad  emergency 
management  functions:  Mitigation  (risk 
reduction),  preparedness  (operational 
readiness),  response  (emergency) 
operations,  and  recovery  operations. 
The  PPA  also  carries  out  FEMA 


initiatives  relative  to  national 
emergency  management  goals  (e.  g.,  the 
National  Mitigation  Strategy)  and  pulls 
into  a  single  document  all  FEMA  and 
State  memoranda  of  understanding  and 
agreements. 

Collection  of  Information 

Title:  Financial  and  Technical 
Assistance  Under  Performance 
Partnership  Agreements. 

Type  of  Information  Collection. 
Revision  of  currently  approved 
collection. 

OMB  Number:  3067-0206. 

Form  Numbers:  SF  424.  Application 
for  Federal  Assistance;  Indirect  Cost 
Agreement;  FF  20-20,  Budget 
Information — Nonconstruction;  FF  20- 
22,  Narrative  Statement;  FF  20-15, 
Budget  Information-Construction 
Projects;  FF  20-16,  Assurances;  FF  76- 


10a,  Obligating  Docimient  for  Awards/ 
Amendments;  FF  20-19,  Report  of 
Unobligated  Balance  of  Federal  Fimds, 
Drawdowns,  and  Undrawn  funds;  FF 
20-10,  Financial  Status  Report;  FF  20- 
17,  Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs;  FF  20-18.  Report  of 
Government  Property;  SF-SAC,  Data 
Collection  form  for  Reporting  on  Audits. 

Abstract.  The  collection  of 
information  focuses  on  Standard  and 
FEMA  forms  associated  with  financial 
and  administrative  reporting  and 
recordkeeping  requirements  that  enables 
State  and  Local  governments  to  request 
from  FEMA  federal  financial  and 
technical  assistance  through 
Performance  Partnership  Agreements. 

Affected  Public:  State.  Local  or  Tribal 
Governments. 


FEMA/forms  and  other  reporting 


FF20-10  Financial  Status  Report 

FF  20-15  Budget  Information  Cortstruction  Program  _ 

FF20-16  Summary  Sheet  for  Assurance  and  Certification  

FF  20-17  Outlay  Report  and  Request  for  Reimburse-ment  for 

Construction  

FF  20-18  Report  of  Government  Property  

FF20-19  Report  of  Unobligated  Balance  of  Federal  Funds 


FF20-20NC  Budget  Information  Non  Constnjction 

FF20-22  Nan«tive  Form  

FF-20-22NC  Performance  Report 

FF-20-22C  Performance  Report  

FF-20-22NC  Narrative  Non-Construction  

FF-76-10A  Ot)ligating  the  Document  for  Award  .... 

SF-424  Application  for  Federal  Assistance  

Reading  and  Understarxling 

Indirect  Cost  Agreement _„ 

Budget  Deviations 

SF-Data  Collection 


No.  of  re- 
spondents 

(A) 


56 
56 
56 

56 
56 
56 

56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 


Frequency  of 
response 

(B) 


20 
5 

1 

15 

2 

20 

10 
5 
2 
5 
2 
2 
1 
1 
2 
2 
2 


Hours  Per  re- 
sponse 

(C) 


9.8 
17 
1^ 

17 
6 
2 

9.8 

8 

8 

8 

8 

1.5 

2 
12 
SO 

5.8 
30 


Annual  Re- 
porting Hours 

(AxBxC) 


10976 

4760 

84 

14280 

672 

2240 

5488 

2240 
896 

2240 
896 
168 
112 
672 

5600 
649.4 

3360 


Record-Keep- 
ing burden 
hours 


11200 
4816 
95.2 

144488 

694.4 

2464 

2464 

5600 

2296 

918.4 

2296 

918.4 

190.4 

123.2 

683.2 

5622.4 

672 

3382.4 


Estimated  Total  Annual  Burden  and 
Recordkeeping  Hours.  69,277.6. 
Estimated  Cost.  $400,000.00. 

Conunents 

Written  conunents  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  binrden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  niunber  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Charles  F.  McNulty,  Office  of 
Financial  Management,  Room  350, 
Washington  D.C.,  Phone  No.  (202)  646- 
2976  for  additional  information.  Contact 


Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  December  23, 1998. 
Reginald  Trujillo. 

Director,  Program  Services  Division, 
Operations  Support  Directorate. 
(PR  Doc.  99-525  Filed  1-6-99;  8:45  am] 
BiujNO  CODE  ent-oi-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  Schedule  for  Processing  Requests 
for  Map  Changes  and  for  Flood 
Insurance  Study  Backup  Data 

AGENCY:  Federal  Emergency 
Management  Agency  (F'^MA). 
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ACTION:  Notice. 


summary:  This  ^otice  contains  the 
revised  fee  schedules  for  processing 
certain  requestsithat  you  (the  requester) 
make  for  changes  to  National  Flood 
Insurance  Program  (NFIP)  maps  and  for 
processing  requests  for  Flood  Insurance 
Study  (FIS)  backup  data.  The  changes  in 
the  fee  schedules  will  allow  us  (FEMA) 
to  reduce  furthe  r  the  expenses  to  the 
NFIP  by  recovering  more  fully  the  costs 
associated  with  (1)  processing 
conditional  and  final  map  change 
requests  and  (2)  retrieving,  reproducing, 
and  distributing  technical  and 
administrative  sjupport  data  related  to 
FIS  analyses  and  mapping. 
EFFECTIVE  DATE:jThe  revised  fee 
schedules  are  eflfective  for  all  requests 
dated  March  1. 1999,  or  later. 
FOR  FURTHER  INF0RMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SVW..  Washington,  DC 
20472;  (202)  645-3461  or  by  facsimile  at 
(202)  646-4596  (not  toll-free  calls),  or 
(email)  matthew.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  the  revised  fee 
schedules  for  processing  certain 
requests  for  changes  to  NFIP  maps  and 
for  processing  r^uests  for  FIS  backup 
data.  The  revised  fee  schedule  for  map 
changes  is  effective  for  all  requests 
dated  March  1, 1999,  or  later.  It 
supersedes  the  current  fee  schedule, 
which  was  estaljlished  on  March  10, 
1997. 

The  revised  fee  schedule  for  requests 
for  FIS  backup  (|ata  also  is  effective  for 
all  requests  datdd  March  1,  1999.  or 
later.  It  supersedes  the  current  fee 
schedule,  which  was  established  on 
March  10, 1997J 

To  develop  thje  revised  fee  schedules, 
we  evaluated  th^  actual  costs  of 
reviewing  and  Processing  requests  for 
Conditional  Letters  of  Map  Amendment 
(CLOMAs),  Conditional  Letters  of  Map 
Revision  Based  pn  Fill  (CLOMR-Fs). 
Conditional  Letjers  of  Map  Revision 
(CLOMRs),  Letters  of  Map  Revision 
Based  on  Fill  (LpMR-Fs).  Letters  of 
Map  Revision  (LOMRs),  and  Physical 
Map  Revisions  (PMRs)  and  requests  for 
FIS  backup  data. 

As  we  indicated  in  the  Federal 
Register  notice  published  on  February 
6, 1997,  a  primary  component  of  the 
fees  is  the  prevailing  private-sector  rates 
charged  to  us  fo|r  labor  and  materials. 
Because  these  rites  and  the  actual 
review  and  processing  costs  may  vary 
from  year  to  year,  we  will  evaluate  the 
fees  periodically  and  publish  revised  fee 
schedules,  when  needed,  as  notices  in 
the  Federal  Register. 


Fee  Schedule  for  Requests  for 
Conditional  Letters  of  Map  Amendment 
and  Conditional  and  Final  Letters  of 
Map  Revision  Based  on  Fill 

Based  on  a  review  of  actual  cost  data 
for  Fiscal  Year  1997,  we  maintained  the 
following  flat  user  fees,  which  are  to  be 
submitted  with  all  requests: 

•  Request  for  single- lot/single- 
structure  CLOMA,  CLOMR-F,  and 
LOMR-F— $400. 

•  Request  for  single-lot/single- 
structure  LOMR-F  based  on  as-built 
information  (CLOMR-F  previously 
issued  by  FEMA}— $300. 

•  Request  for  multiple-lot/multiple- 
structure  CLOMA— $700. 

•  Request  for  multiple-lot/multiple- 
structure  CLOMR-F  and  LOMR-F— 
$800. 

•  Request  for  multiple-lot/multiple- 
^tructure  LOMR-F  based  on  as-built 
information  (CLOMR-F  previously 
issued  by  FEMA)— $700. 

Fee  Schedule  for  Requests  for 
Conditional  Map  Revisions 

Unless  the  request  is  otherwise 
exempted  under  44  CFR  72.5,  you  (the 
requester)  must  submit  the  flat  user  fees 
shown  below  with  requests  for  CLOMRs 
dated  March  1, 1999,  or  later  that  are 
not  based  on  structural  measures  on 
alluvial  fans.  These  fees  are  based  on  a 
review  of  actual  cost  data  for  Fiscal  Year 
1997. 

•  Request  based  on  new  hydrology, 
bridge,  culvert,  chaimel,  or  combination 
thereof— $3,100. 

•  Request  based  on  levee,  berm.  or 
other  structural  measure — $4,000. 

Fee  Schedule  for  Requests  for  Map 
Revisions 

Unless  the  request  is  otherwise 
exempted  under  44  CFR  72.5,  you  must 
submit  the  flat  user  fees  shown  below 
with  requests  for  LOMRs  and  PMRs 
dated  March  1, 1999,  or  later  that  are 
not  based  on  structural  measures  on 
alluvial  fans.  These  fees  are  based  on  a 
review  of  actual  cost  data  for  Fiscal  Year 
1997. 

•  Request  based  on  bridge,  culvert, 
channel,  or  combination  thereof — 
$4,000. 

•  Request  based  on  levee,  berm,  or 
other  structural  measure — $4,700. 

•  Request  based  on  as-built 
information  submitted  as  followup  to 
CLOMR— $3,400. 

•  Request  based  solely  on  submission 
of  more  detailed  data — $3,100. 

Fees  for  Conditional  and  Final  Map 
Revisions  Based  on  Structural 
Measures  on  Alluvial  Fans 

Based  on  a  review  of  actual  cost  data 
for  Fiscal  Year  1997,  we  maintained 


$5,000  as  the  initial  fee  for  your  requests 
for  LOMRs  and  CLOMRs  based  on 
structural  measures  on  alluvial  fans.  We 
also  will  continue  to  recover  the 
remainder  of  the  review  and  processing 
costs  by  invoicing  the  requester  before 
issuing  a  determination  letter, 
consistent  with  current  practice.  The 
prevailing  private-sector  labor  rate 
charged  to  we  ($50  per  hour)  will 
continue  to  use  to  calculate  the  total 
reimbursable  fees. 

Fee  Schedule  for  Requests  for  Flood 
Insurance  Study  Backup  Data 

You  must  submit  the  user  fees  shown 
below  with  your  requests  for  FIS  backup 
data  dated  March  1. 1999,  or  later. 
These  fees  are  based  on  a  review  of 
actual  cost  data  for  Fiscal  Year  1997. 
They  are  based  on  the  complete 
recovery  of  our  costs  for  retrieving, 
reproducing,  and  distributing  the  data, 
as  well  as  a  pro  rata  share  of  the  costs 
for  maintaining  the  data  and  operating 
the  fee  reimbursement  system. 

As  under  the  previous  fee  schedule, 
all  entities  except  the  following  will  be 
charged  for  requests  for  FIS  backup 
data:  our  Study  Contractors;  our 
Technical  Evaluation  Contractors;  the 
Federal  agencies  involved  in  performing 
studies  and  restudies  for  us  (i.e.,  U.S. 
Army  Corps  of  Engineers,  U.S. 
Geological  Survey,  Natural  Resources 
Conservation  Service,  and  Termessee 
Valley  Authority);  communities  that 
have  supplied  the  Digital  Line  Graph 
base  to  us  and  request  the  Digital  Line 
Graph  data  (Category  6  below);  State 
NFIP  Coordinators  if  the  data  have  not 
already  been  provided  on  microflche  or 
CD-ROM  or  if  the  State  is  actively 
involved  in  performing  a  study  or 
restudy  that  will  be  used  by  us  to 
update  NFIP  maps.  The  only  other 
exception  is  that  one  copy  of  the  FIS 
backup  data  will  be  provided  to  a 
community  free  of  charge  if  the  data  are 
requested  during  the  statutory  90-day 
appeal  period  for  an  initial  or  revised 
FIS  for  that  community. 

We  have  established  seven  categories 
into  which  we  separate  requests  for  FIS 
backup  data.  These  categories  are: 

(1)  Category  1 — Paper  copies, 
microfiche,  or  diskettes  of  hydrologic 
and  hydraulic  backup  data  for  current  or 
historical  FISs 

(2)  Category  2 — Paper  or  mylar  copies 
of  topographic  mapping  developed 
during  FIS  process 

(3)  Category  3 — Paper  copies  or 
microfiche  of  survey  notes  developed 
during  FIS  process 

(4)  Category  4 — Paper  copies  of 
individual  Letters  of  Map  Change 

(5)  Category  5 — Paper  copies  of 
preliminary  Flood  Insurance  Rate  Map 
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or  Flood  Boundary  and  Floodway  Map 
panels 

(6)  Category  6 — Computer  tapes  or 
CD-ROMs  of  Digital  Line  Graph  files 

(7)  Category  7— Computer  diskettes 
and  user's  manuals  for  our  computer 
programs 

You  must  submit  a  non-refundable  fee 
of  $140,  to  cover  the  preliminary  costs 
of  research  and  retrieval,  to  begin 
requests  for  data  under  Categories  1,  2, 
and  3.  The  total  costs  of  processing 
requests  in  Categories  1,2,  and  3  above 
will  vary  based  on  the  complexity  of  the 
research  involved  in  retrieving  the  data 
and  the  volume  and  medium  of  data  to 
be  reproduced  and  distributed.  The 
initial  fee  will  be  applied  against  the 
total  costs  to  process  the  request,  and 
we  will  invoice  you  for  the  balance 
before  the  data  are  provided.  No  data 
will  be  provided  to  you  imtil  all 
required  fees  have  been  paid. 

We  do  not  require  an  initial  fee  to 
begin  a  request  for  data  under  Categories 
4  through  7.  We  will  notify  you  by 
telephone  about  the  availability  of 
materials  and  the  fees  associated  with 
requested  data.  As  with  requests  for  data 
under  Categories  1,2,  and  3,  we  vnll  not 
provide  any  data  to  you  until  you  pay 
all  required  fees. 

The  costs  for  processing  requests 
under  Categories  4  through  7  have  not 
varied.  Therefore,  the  flat  user  fees  for 
these  categories  of  requests,  shown 
below,  vdll  continue  to  be  required. 


Request  Under  Category  4: 

First  letter  

Each  additional  letter  

Request  Under  Category  5: 

First  panel  

Each  addttional  par>el 

Request  Under  Category  6   (per 

county) 

Request   Under   Category   7   (per 

copy) 


Dollars 


40 
10 

35 
2 

150 

25 


Payment  Submission  Requirements 

You  must  make  fee  payments  before 
we  render  services.  You  must  make 
these  payments  by  check,  by  money 
order,  or  by  credit  card  payment.  Make 
checks  and  money  orders  payable,  in 
U.S.  funds,  to  the  National  Flood 
Insurance  Program. 

We  will  deposit  the  fees  we  collect  in 
the  National  Flood  Insurance  Fimd, 
which  is  the  source  of  funding  for 
providing  these  services. 

Dated:  January  6, 1999. 
Michael  |.  Armstrong, 

Associate  Director  for  Mitigation. 

[PR  Doc.  99-526  Filed  1-8-99;  8:45  am] 

BILUNO  CODE  •718-04-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Empire  Shipping  Company,  Inc.,  Cargo 
Building  80,  JFK  International, 
Airport,  Jamaica,  NY  11430,  Officer: 
Helen  Duffy,  President,  Richard 
Locari,  Secretary 

Dated:  January  5,  1999. 
Bryant  L.  VanBrakle, 
Secretary. 

(PR  Doc.  99-486  Filed  1-8-99;  8:45  am] 
BILUNO  COOE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
25,  1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1 .  Fred  C.  Krahmer  Irrevocable  Trust, 
and  Fred  W.  Krahmer,  as  trustee,  both 
of  Fairmont,  Minnesota;  to  acquire 
voting  shares  of  Truman  Bancshares, 
Inc.,  Truman,  Minnesota,  and  thereby 
indirectly  acquire  voting  shares  of 
Peoples  State  Bank  of  Truman,  Truman, 
Minnesota. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  5, 1999. 

Robert  deV.  Frieraon, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  99-471  Filed  1-8-99;  8:45  am) 

BILUNO  COOE  ttlfr-OI-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4, 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Chelsea  Bancshares,  Inc.,  Chelsea, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Chelsea, 
Chelsea,  Oklahoma. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  State  National  Bancshares,  Inc., 
Lubbock,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Valley  Bancorp, 
Inc.,  El  Paso,  Texas,  and  thereby 
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indirectly  acquii^  Montwood  National 
Bank,  El  Paso,  Texas. 

In  connectioni  with  this  application, 
Eggemeyer  Adv  sory  Corporation,  Castle 
Creek  Capital,  L^C.  Castle  Creek  Capital 
Partners  Fund  L  LP,  all  of  Rancho  Santa 
Fe,  California;  to  acquire  more  than  5 
percent  of  the  vbting  shares  of  Valley 
Bancorp,  Inc.,  El  Paso,  Texas,  and 
thereby  indirecttty  acquire  Montwood 
National  Bank,  pi  Paso,  Texas. 

2.  Central  Baicshares.  Inc..  Houston, 
Texas;  to  acquine  100  percent  of  the 
voting  shares  oE  Caldwell  Bancshares, 
Incorporated,  Caldwell,  Texas,  and 
thereby  indirectly  acquire  Caldwell 
Bancshares  of  Efelaware,  Inc., 
Wilmington,  Ddaware,  and  Caldwell 
National  Bank,  Caldwell,  Texas. 

3.  La  Plata  Bancshares,  Inc.,  Hereford, 
Texas,  and  La  Hata  Delaware 
Bancshares,  Ina,  Dover,  Delaware;  to 
become  a  bank  folding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  ^  lational  Bank  of 
Hereford,  Heref  3rd,  Texas. 

Board  of  Cover  lors  of  the  Federal  Reserve 
System,  January  J ,  1999. 
Robert  deV.  Friei  son. 
Associate  Secreta  ry  of  the  Board. 
[FR  Doc.  99-469  filed  1-8-99;  8:45  am] 

BILUNO  CODE  6210-4l-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nanbanlcing  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanlting 
Activities 

The  companiJBs  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Qompany  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  t )  engage  de  novo,  or  to 
acquire  or  cont;  ol  voting  securities  or 
assets  of  a  com])any,  including  the 
companies  listed  below,  that  engages 
either  directly  ( »r  through  a  subsidiary  or 
other  company  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation 
Y  (12  CFR  225. 18)  or  that  the  Board  has 
determined  by  Drder  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  thro  ughout  the  United  States. 

Each  notice  i  s  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 

will  be  available  for 
inspection  at  ti  e  offices  of  the  Board  of 
Governors.  Intt  rested  persons  may 
express  their  v  ews  in  Meriting  on  the 
question  whett  er  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  25,  1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jo Anne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Johnson  Holdings,  Inc.,  and  East 
Central  Holding  Company,  both  of 
Isanti,  Minnesota;  to  engage  de  novo 
through  their  subsidiary,  Isanti  Agency, 
Inc.,  Isanti,  Minnesota,  in  securities 
brokerage  activities,  pursuant  to  § 
225.28(b)(7)(i}  of  Regulation  Y. 

Board  of  Governors  of  tiie  Federal  Reserve 
System,  January  5. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-*70  Filed  1-8-99;  8:45  am) 

BILLING  CODE  UIO-OI-F 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Tliresholds  for 
Section  8  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

summary:  The  Federal  Trade 
Commission  announces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $15,308,000  for  section 
8(a)(1),  and  $1,530,800  for  section 
8(a)(2)(A). 

EFFECTIVE  DATE:  January  11, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mongoven,  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation,  (202)  326-2879  or  Gabriel 
Dagen,  Bureau  of  Competition, 
Accounting  office,  (202)  326-2573. 

(Authority:  15  U.S.C.  §  19(a)(5)). 


By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  99-516  Filed  1-8-99;  8:45  ami 

BILUNQ  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuemt  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  10:00  a.m.-4:00  p.m., 
January  22, 1999. 

Place:  Room  705A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington .  DC  20201 . 

Status:  Open. 

Purpose:  At  this  meeting  the  Committee 
will  hear  presentations  on  post-acute  care 
focused  on  data  collection  and  quality  of 
care,  discuss  work  plans,  and  attend  to  other 
business  as  required. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Carolyn  Rimes,  Lead  Staff  Person  for  the 
NCVHS  Subcommittee  on  Special 
Populations,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  MS-C4-13-01,  7500 
Security  Boulevard.  Baltimore,  Maryland 
21244-1850,  telephone  (410)-786-6620;  or 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
436-7050.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://aspe.os.dhhs.gov/ncvhs,  where  an 
agenda  for  the  meeting  will  be  posted  when 
available. 

Dated:  January  4, 1999. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

IFR  Doc.  99-533  Filed  1-8-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0148] 

International  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Single  Convention  on 
Narcotic  Drugs;  World  Health 
Organization  Scheduling 
Recommendations  for  Ephedrine, 
DIhydroetorphine,  Remifentanil,  and 
Certain  Isomers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
interested  persons  with  the  opportunity 
to  submit  written  comments  and  to 
request  an  informal  public  meeting 
concerning  recommendations  by  the 
World  Health  Organization  (WHO)  to 
impose  international  manufacturing  and 
distributing  restrictions,  under 
international  treaties,  on  certain  drug 
substances.  The  comments  received  in 
response  to  this  notice  and/or  public 
meeting  will  be  considered  in  preparing 
the  U.S.  position  on  these  proposals  for 
a  meeting  of  the  United  Nations 
Commission  on  Narcotic  Drugs  (CND)  in 
Vienna.  Austria,  in  March  1999.  This 
notice  is  issued  imder  the  Controlled 
Substances  Act. 

DATES:  Written  comments  by  February 
10. 1999;  written  requests  for  a  public 
meeting  and  the  reasons  for  such  a 
request  by  January  26. 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
written  requests  for  a  public  meeting 
and  the  reasons  for  such  a  request  to 
Nicholas  P.  Renter  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  P.  Reuter,  Office  of  Health 
A&irs  (HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-1382.  or 
e-mail:  "nreuter@oc.fda.gov". 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  United  States  is  a  party  to  the 
1971  Convention  on  Psychotropic 
Substances  (the  Convention).  Section 
201(d)(2)(B)  of  the  Controlled 
Substances  Act  (the  CSA)  (21  U.S.C 
811(d)(2)(B))  provides  that  when  the 
United  States  is  notified  under  Article  2 
of  the  Convention  that  the  CND 
proposes  to  decide  whether  to  add  a 


drug  or  other  substance  to  one  of  the 
schedules  of  the  Convention,  transfer  a 
drug  or  substance  fi"om  one  schedule  to 
another,  or  delete  it  from  the  schedules, 
the  Secretary  of  State  must  transmit 
notice  of  such  information  to  the 
Secretary  of  Health  and  Human  Services 
(HHS).  The  Secretary  of  HHS  must  then 
publish  a  summary  of  such  information 
in  the  Federal  Register  and  provide 
opportunity  for  interested  persons  to 
submit  comments.  The  Secretary  of  HHS 
shall  then  evaluate  the  proposal  and 
furnish  a  recommendation  to  the 
Secretary  of  State  which  shall  be 
binding  on  the  representative  of  the 
United  States  in  discussions  and 
negotiations  relating  to  the  proposal. 

As  detailed  below,  the  Secretary  of 
State  has  received  two  notifications 
fixim  the  Secretary-General  of  the  United 
Nations  (the  Secretary-General) 
regarding  substances  to  be  considered 
for  control  imder  the  Psychotropic 
Convention.  These  notifications  reflect 
the  recommendations  from  the  31st 
WHO  Expert  Committee  for  Drug 
Dependence  (ECDD),  which  met  in  June 
1998.  In  the  Federal  Register  of  March 
18.  1998  (63  FR  13258),  FDA  announced 
the  WHO  ECDD  review  and  invited 
interested  persons  to  submit 
information  for  WHO's  consideration. 

The  full  text  of  the  notifications  from 
the  Secretary-General  is  provided  in 
section  II  of  this  document.  Section 
201(d)(2)(B)  of  the  CSA  requires  the 
Secretary  of  HHS,  after  receiving  a 
notification  proposing  scheduling,  to 
publish  a  notice  in  the  Federal  Register 
to  provide  the  opportunity  for  interested 
persons  to  submit  information  and 
comments  on  the  proposed  scheduling 
action. 

The  United  States  is  also  a  party  to 
the  1961  Single  Convention  on  Narcotic 
Drugs.  The  Secretary  of  State  has 
received  a  notification  form  the 
Secretary-General  regarding  substances 
to  be  considered  for  control  under  this 
convention.  The  CSA  does  not  require 
HHS  to  publish  a  summary  of  such 
information  in  the  Federal  Register. 
Nevertheless,  in  an  effort  to  provide 
interested  and  affected  persons  an 
opportimity  to  submit  comments 
regarding  the  WHO  recommendations 
for  narcotic  drugs,  the  notification 
regarding  these  substances  is  also 
included  in  this  Federal  Register  notice. 
The  comments  will  be  shared  with  other 
relevant  agencies  to  assist  the  Secretary 
of  State  in  formulating  the  U.S.  position 
on  the  control  of  these  substances.  The 
HHS  recommendations  are  not  binding 
on  the  representative  of  the  United 
States  in  discussions  and  negotiations 
relating  to  the  proposal  regarding 


control  of  substances  under^e  Single 
Convention. 

II.  United  Nations  Notifications 

The  formal  United  Nations 
notifications  which  identify  the  drug 
substances  and  explain  the  basis  for  the 
recommendations  are  reproduced 
below. 

A.  Notification  on  l-ephedrine,  and  d.I 
ephedrine 

Reference;  NAR/CL.18/1998  CU  98/215 

TLAB/CSSS/303/98 

UNDCP  42nd  CND 

WHO/ECDD  31  (1971C) 
The  Secretary-General  of  the  United  Nations 
presents  his  compliments  to  the  Secretary  of 
State  of  the  United  States  of  America  and  has 
the  honour  to  inform  the  Government  that 
the  World  Health  Organization  (WHO), 
pursuant  to  article  2.  paragraphs  1  and  4,  of 
the  Convention  on  Psychotropic  Substances 
of  1971,  has  notified  the  Secretary-General  by 
note  dated  30  Septeml>er  1998  that  it  is  of  the 
opinion  that  (lflS2S)-2-methylamino-l- 
phenylpropan-1-ol  (also  known  as  I- 
ephedrine)  and  the  racemate  (lflS2Si?)-2- 
methylamino-1-phenylpropan-l-ol  (also 
known  as  d,y-ephedrine)  should  be  included 
in  Schedule  IV  of  that  Convention. 

In  accordance  with  the  provisions  of  article 
2,  paragraphs  1  and  4,  of  the  Convention,  the 
Secretary-General  hereby  transmits  the  text  of 
the  notification  as  annex  I  to  the  present 
note. 

The  World  Health  Organization,  in 
connection  with  the  notification  has  also 
submitted  advance  excerpts  from  the  rep>ort 
of  the  thirty-first  meeting  of  the  WHO  Expert 
Committee  on  Drug  Dependence  (23-26  )une 
1998),  which  reviewed  the  substance  with  a 
view,  inter  alia,  to  possible  international 
control.  The  excerpts  from  that  report 
concerning  the  substance  recommended  for 
scheduling  are  hereby  transmitted  as  annex 

n. 

In  accordance  with  the  provisions  of  article 
2.  paragraph  2  of  the  Convention,  the 
notification  from  the  World  Health 
Organization  will  be  brought  to  the  attention 
of  the  Commission  on  Narcotic  Drugs  at  its 
next  session  in  March  1999.  Any  action  or 
decision  taken  by  the  Commission  with 
respect  to  this  notification,  pursuant  to 
article  2,  paragraph  5,  of  the  Convention,  will 
be  notified  to  States  Parties  in  due  course. 
Article  2,  paragraph  5,  reads  as  follows: 

"The  Commission,  taking  into  account  the 
communication  from  the  World  Health 
Organization,  whose  assessments  shall  be 
determinative  as  to  medical  and  scientific 
matters,  and  bearing  in  mind  the  economic, 
social,  legal,  administrative  and  other  factors 
it  may  consider  relevant,  may  add  the 
substance  to  Schedule  I,  II,  III  or  IV.  The 
Commission  may  s«ek  further  information 
form  the  World  Health  Organization  or  from 
other  appropriate  sources." 

In  order  to  assist  the  Commission  in 
reaching  a  decision,  it  would  be  appreciated 
if  an  economic,  social,  legal,  administrative 
or  other  Actors  the  Govenunent  nuy 
consider  relevant  to  the  possible  scheduling 
of  /-ephedrine  and  the  racemate  could  be 
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communicated  at  (he  latest  by  4  January  1999 
to  the  Executive  Director  of  the  Office  for 
Drug  Control  and  Crime  Prevention,  c/o 
Commission  and  Secretariat  Services  Section, 
P.O.  Box  500.  A-l|400  Vienna,  Austria,  fax: 
+43-l-26060-58« 
11  November  199^ 
NAR/CL18/1998 
Annex  I 

Annex  I 

Note  dated  30  September  1998  addressed  to 
the  United  Natioii^  By  the  World  Health 
Organization       j 

The  World  Healh  Oi^janization  presents  its 
compliments  to  tlie  United  Nations  and  has 
the  honour  to  traiimit,  in  accordance  with 
Article  2.  paragraphs  1  and  4  of  the 
Convention  on  Psychotropic  Substances, 
1971.  assessment^  and  recommendation  of 
the  World  Health  brganization  concerning 
the  proposed  inch  ision  of  ephedrine  (/- 
ephedrine  and  its  racemate)  in  Schedule  IV 
of  the  said  Conveition,  as  set  forth  in  Annex 
hereto.  I 

The  World  Health  Organization  avails  itself 
of  this  opportunity  to  present  to  the  United 
Nations  the  assurance  of  its  highest 
consideration. 
11  November  199$ 
NAR/CL.18/1998 
Annex  11 

Annex  D 
Ephedrine 

1.  Substance  identification 

Ephedrine  (2-ni  ethylamino-l- 
phenylpropan-l-ol)  exists  in  fours 
stereoisomeric  fojms  and  two  corresponding 
racemic  mixtures,  They  are  designated 
traditionally  /-epkedrine,  d-ephedrine  and  /- 
pseudoephedrinei  and  d-pseudoephedrine.  I- 
Ephedrine,  also  designated  as  (-)-ephedrine, 
is  chemically  (lff2S)-2-methylamino-l- 
phenylpropan-1-ol.  Racemic  ephedrine  also 
designated  as  d.^-ephedrine  or  (±)-ephedrine. 
is  chemically  (lflp,2S/?)-2-methylamino-l- 
phenylpropan- 1  -<il. 

2.  Similarity  to  kmown  substances  and  effects 
on  the  central  nefvous  system 

Ephedrine  is  chemically  and 
pharmacologically  similar  to  amphetamines. 
It  is  also  similar  tp  cathine  which  is  (+)- 
norpseudoephedfine.  Ephedrine  is  both  an  a- 
and  ^adrenergic  iagonist  and  enhances  the 
release  of  norepinephrine  from  sympathetic 
neurons.  In  genetal,  ephedrine  is  viewed  as 
being  a  less  potent  central  nervous  system 
stimulating  agent  but  a  more  effective 
bronchodilator.  Ephedrine  increases  motor 
activity  and  mental  alertness,  and  diminishes 
the  sense  of  fatigue.  Ephedrine  decreases 
appetite  and  proniotes  weight  loss. 

3.  Dependence  Pptential 

In  humans  witji  histories  of  substance 
abuse,  i-ephedriiie.  d-amphetamine  (INN: 
dexamfetamine),  d-methamphetamine  (INN: 
metamfetamine),  phenraetrazine,  and 
methylphenidata  injected  subcutaneous ly 
produced  similar  increases  in  respiratory  rate 
and  blood  pressure  and  similar  types  of 
subjective  changi^s.  including  euphoria.  The 
agents  differed  iit  relative  potency.  In 
general,  amphetamine-like  stimulants 


differed  only  in  relative  potencies  when 
given  orally.  /-Ephedrine  was  five  times  less 
potent  than  amphetamine  in  producing 
amphetamine-like  subjective  and 
physiological  effects  in  substance  abusers, 
but  was  more  potent  than  amfepramone 
(diethylpropion). 

In  monkeys  trained  to  self-administer 
cocaine,  /-ephedrine  maintained  responding 
rates  greater  than  saline  in  substitution  tests. 
In  rats  trained  to  discriminate  cocaine  from 
placebo,  /-ephedrine  generalized  to  cocaine  - 
though  at  a  slightly  lower  rate  than  d- 
amphetamine.  Ephedrine  generalized  to 
cocaine  and  d-amphetamine  in  other  drug 
discrimination  studies  in  rats.  In 
amphetamine-trained  monkeys,  an  oral  dose 
of  10  mg  racemic  ephedrine  was 
discriminated  as  amphetamine.  In  monkeys 
trained  to  self-administer  cocaine,  /-  and 
racemic  ephedrine  had  definite  reinforcing 
effects.  d-Ephedrine  was  both  less  efficacious 
and  potent  than  the  /-isomer  in  its  ability  to 
generalize  to  amphetamine. 
4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

Of  the  50  countries  which  have  returned 
the  questionnaire  to  WHO,  ephedrine  was 
available  for  medical  use  in  46  countries.  Of 
the  46  countries,  the  following  12  countries 
have  indicated  present  or  past  ephedrine 
abuse  or  illicit  traffic  in  ephedrine 
presumably  associated  with  its  abuse: 
Belgium,  Burkina  Faso,  China,  Costa  Rica, 
Germany,  Finland,  France,  Ireland,  Sudan, 
Slovakia,  Thailand  and  USA.  Although 
quantitative  information  is  difficult  to  obtain, 
the  extent  of  ephedrine  abuse  was  significant 
enough  for  some  governments  to  implement 
various  regulatory  controls.  The  current 
problem  of  abuse  seems  to  be  particularly 
serious  in  certain  African  countries.  When 
abuse  exists,  it  seems  to  involve  ephedrine 
single  entity  products.  In  addition,  in  the 
USA,  combination  products  containing 
ephedrine  in  herbal  preparations  have  been 
abused. 

The  problem  of  ephedrine  diversion  was 
reported  in  the  material  provided  by  the 
International  Narcotics  Control  Board,  which 
indicated  that  few  countries  served  as  major 
supplier  of  ephedrine  to  other  countries. 
Often,  there  is  a  large  gap  between  the 
amount  required  for  legitimate  use  and  the 
amount  imported  into  these  countries 
reflecting  diversion  for  abuse.  Some 
ephedrine,  traded  in  dosage  forms,  is  used  as 
a  precursor  to  synthesize  methamphetamine. 

5.  Therapeutic  usefulness 

Ephedrine  is  used  widely  as  a 
bronchodilator  in  the  symptomatic  treatment 
of  reversible  bronchospasm  which  may  occur 
in  association  with  asthma,  bronchitis, 
emphysema,  and  other  obstructive 
pulmonary  diseases.  HypKJtension  and  shock 
have  been  treated  with  parenteral  ephedrine 
through  its  actions  producing  cardiac 
stimulation  and  vasoconstriction.  Less 
common  indications  include  obesity,  motion 
sickness  and  enuresis. 

The  commonality  of  ephedrine  use  as  a 
medicine  is  indicated  by  the  fact  that  92%  of 
the  countries  which  responded  to  the  WHO 
questionnaire  (46/50)  indicated  therapeutic 
use  of  ephedrine.  This  figure  suggests  that 


ephedrine  is  used  therapeutically  in  many 
countries  in  the  world.  Sorae  of  these 
countries  have  indicated  a  large  number  of 
pharmaceutical  products  containing 
ephedrine  on  the  market,  often  as 
combination  products. 

6.  Recommendation 

On  the  basis  of  the  available  information 
concerning  its  pharmacological  profile, 
dependence  potential  and  actual  abuse,  the 
public  health  and  social  problems  associated 
with  the  abuse  of  ephedrine  are  assessed  to 
be  significant.  The  current  problem  ap{>ears 
to  be  particularly  serious  in  certain  African 
countries.  On  this  basis,  it  is  recommended 
that  /-ephedrine  and  the  racemate  be  placed 
in  Schedule  IV  of  the  Convention  on 
Psychotropic  Substances,  1971.  The  d- 
isomer,  which  is  significantly  less  potent 
than  the  /-isomer,  need  not  be  controlled.  In 
making  this  recommendation,  it  is  noted  that 
ephedrine  combination  products  would  be 
eligible  for  exemption  according  to  the  1971 
Convention. 

It  is  further  noted  that  there  are 
overlapping  jurisdictions  concerning  the 
1971  Convention  and  the  1988  UN 
Convention  Against  Illicit  Traffic  in  Narcotic 
Drugs  and  Psychotropic  Substances,  which 
may  make  full  effective  international 
regulations  of  ephedrine  difficult.  The 
interrelationship  and  interpretation  of  these 
conventions  needs  clarification  by 
appropriate  international  bodies,  including 
the  International  Narcotics  Control  Board  and 
the  World  Health  Organization.  In  addition, 
it  is  recontunended  that  these  bodies  develop 
ways  to  alert  Member  States  which  export 
pharmaceutical  formulations  of  ephedrine, 
that  these  preparations  have  the  {>otential  for 
abuse  and  use  as  a  precursor. 

B.  Notification  Regarding  the  Proposal  of  the 
Government  of  Spain 

Reference:  NAR/CL.  17/1998  CU  98/214 

TLAB/CSSS/302/98 

UNDCP  42nd  CND 

WHO/ECDD  31  (1971C) 
The  Secretary-General  of  the  United  Nations 
presents  his  compliments  to  the  Secretary  of 
State  of  the  United  States  of  America  and  has 
the  honour  to  refer  to  his  note  NAR/CL.4/ 
1997  of  28  May  1997,  by  which  he 
transmitted  a  notification  received  from  the 
Government  of  Spain  pursuant  to  article  2, 
paragraph  1  of  the  Convention  on 
Psychotropic  Substances,  1971.  In  its 
notification  the  Government  of  Spain 
informed  the  Secretary-General  that  it  was  of 
the  opinion  that  Schedules  I  and  II  of  the 
1971  Convention  should  be  amended  to 
include:  (a)  isomers,  except  were  expressly 
excluded,  of  substances  listed  in  those 
Schedules,  whenever  the  existence  of  such 
isomers  is  pxjssible;  (b)  esters  and  ethers  of 
substance  in  those  Schedules,  except  where 
included  in  another  Schedule,  whenever  the 
existence  of  such  esters  or  ethers  is  possible; 

(c)  salts  of  those  esters,  ethers  and  isomers, 
under  the  conditions  stated  above,  whenever 
the  formation  of  such  salts  is  possible:  and 

(d)  a  substance  resulting  from  modification  of 
the  chemical  structure  of  a  substance  afready 
in  Schedule  I  or  n  and  which  produces 
pharmacological  effects  similar  to  those 
produces  by  the  original  substances. 
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The  Secretary-General  also  transmitted  a 
copy  of  that  notification  to  the  World  Health 
Organization  (WHO),  in  accordance  with  the 
provision  of  article  2,  paragraph  2  of  the 
Convention,  for  consideration  by  the  thirty- 
first  meeting  of  the  WHO  Expert  Conunittee 
on  Drug  Dependence  in  1988. 

In  accordance  with  the  provision  of  article 
2,  paragraph  4,  of  the  Convention,  the  World 
Health  Organization  has  transmitted  to  the 
Secretary -General,  by  a  noted  dated  30 
September  1988,  its  assessment  and 
recommendation  in  response  to  the  prop)osal 
made  by  the  Government  of  Spain.  Those 
recommendations  read  as  follows: 
(i)  WHO  does  not  reconmiend  to  amend 
Schedule  I  and  Schedule  11  of  the  1971 
Convention,  to  extend  international 
controls  collectively  to  esters,  ethers,  and 
analogues  of  controlled  substances; 
(ii)  with  regard  to  isomers,  WHO 
recommends  that  a  phrase  could  be 
added  for  substances  in  Schedule  I  of  the 
1971  Convention.  That  phrase  would 
read  as  follows:  "The  stereoisomers, 
unless  specifically  excepted,  of 
substance  in  this  Schedule,  whenever 
the  existence  of  such  stereoisomers  is 
possible  within  the  specific  chemical 
designation",  and 
(iii)  with  regard  to  stereoisomers  of  the 
substances  in  Schedule  n.  III  and  IV  of 
the  1971  Convention,  WHO  recommends 
that  interpretation  guidelines  should  be 
developed  by  the  International  Narcotic 
Control  Board  in  collaboration  with  the 
World  Health  Organization,  in  order  to 
eliminate  the  confusion  arising  &x>m 
inconsistencies  in  the  present 
nomenclature  of  the  Schedules  in  the 
1971  Convention. 
In  accordance  with  the  provisions  of  article 
2,  paragraphs  1  and  4,  of  the  Convention,  the 
Secretary-General  hereby  transmits  the  text  of 
the  notification  as  annex  I  to  the  present 
note. 

The  World  Health  Organization,  in 
connection  with  the  notification  has  also 
submitted  advance  excerpts  from  the  report 
of  the  thirty-first  meeting  of  the  WHO  Expert 
Committee  on  Drug  Dependence  (23-26  June 
1998),  which  examined  the  proposal  of  the 
Government  of  Spain.  The  excerpts  from  that 
report  are  hereby  transmitted  as  annex  II. 

In  accordance  with  the  provision  of  article 
2,  paragraph  2  of  the  Convention,  the 
notifications  from  the  Government  of  Spain 
and  from  the  World  Health  Organization  will 
be  brought  to  the  attention  of  the 
Commission  on  Narcotic  Drugs  at  its  next 
session  in  March  1999.  Any  action  or 
decision  taken  by  the  Commission  with 
respect  to  this  notification,  pursuant  to 
article  2,  paragraph  5,  of  the  Convention,  will 
be  notified  to  States  Parties  in  due  course. 
Article  2,  paragraph  5,  reads  as  follows: 

"The  Commission,  taking  into  account  the 
communication  from  the  World  Health 
Organization,  whose  assessments  shall  be 
determinative  as  to  medical  and  scientific 
matters,  and  bearing  in  mind  the  economic, 
social,  legal,  administrative  and  other  factors 
it  may  consider  relevant,  may  add  the 
subsUnce  to  Schedule  I,  II,  III  or  IV.  The 
Commission  may  seek  further  information 
form  the  World  Health  Organization  or  frtim 
other  appropriate  sources." 
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In  order  to  assist  the  Commission  in 
reaching  a  decision,  it  would  be  appreciated 
if  an  economic,  social,  legal,  administrative 
or  other  factors  the  Government  may 
consider  relevant  to  the  recommendations 
made  by  the  World  Health  Organization  in 
response  to  the  proposal  made  by  the 
Government  of  Spain  could  be 
communicated  a  the  latest  by  4  January  1999 
to  the  Executive  Director  of  the  Office  for 
Drug  Control  and  Crime  Prevention,  c/o 
Commission  and  Secretariat  Services  Section, 
P.O.  Box  500,  A-1400  Vienna,  Austria,  fax: 
+43-1-26060-5885. 
11  November  1998 
NAR/CL.17/1998 
Annex  I 

Annex  I 

Note  dated  30  September  1998  addressed  to 
the  United  Nations  By  the  World  Health 
Organization 

The  World  Health  Organization  presents  its 
compliments  to  the  United  Nations  and  has 
the  honour  to  transmit,  in  accordance  with 
Article  2,  paragraphs  1  and  4  of  the 
Convention  on  Psychotropic  Substances, 
1971,  assessments  and  recommendation  of 
the  World  Health  Organization,  as  set  forth 
in  Annex  hereto,  in  response  to  the  Note 
Verbale  of  15  May  1997  concerning  the 
proposal  by  the  Government  of  Spain. 

The  World  Health  Organization  avails  itself 
of  this  opportunity  to  present  to  the  United 
Nations  the  assurance  of  its  highest 
consideration. 
11  November  1998 
NAR/CL.17/1998 
Annex  II 

Annex  U 

Proposal  of  the  Government  of  Spain 

1.  Outline  of  the  Proposal 

In  1997,  the  Spanish  Government 
submitted  a  proposal  to  the  Secretary  General 
of  the  United  Nations  to  amend  the  1971 
Convention  on  Psychotropic  Substances  by 
adding  to  Schedules  I  and  II,  the  chemical 
compositions  of  the  isomers,  esters  and 
ethers  of  the  psychotropic  substances  already 
in  these  schedules,  as  well  as  any  modified 
chemical  compounds  producing  effects 
similar  to  those  produced  by  the  original 
substances  (hereinafter  referred  to  as 
"analogues").  The  Spanish  proposal  also 
recommends  the  inclusion  of  the  salts  of  the 
substances.  However,  the  question  of  salts  is 
not  addressed  in  the  following  section  since 
the  salts  of  the  substances  listed  in  these 
Schedules  are  already  under  international 
control.  An  in-depth  analysis  of  potential 
advantages  and  disadvantages  of  this 
proposal  has  led  to  the  following 
conclusions. 

2.  Assessment  and  recommendation 

With  regard  to  the  scheduling  of  analogues 
or  "any  modified  chemical  compounds 
producing  effects  similar  to  those  produced 
by  the  original  substances",  extending 
controls  collectively  to  these  groups  of 
substances  which  are  related  to,  but  potential 
pharmacologically  different  from,  the 
substances  in  the  two  Schedules  may 
contradict  the  scheduling  procedure 
stipulated  in  Article  2  of  the  1971 


Convention  on  Psychotropic  Substances 
which  requires  WHO  to  evaluate  individual 
problems,  such  as  disagreements  among 
Parties  concerning  the  precise  scope  of 
substances  under  control.  The  same 
questions  may  arise  concerning  the 
scheduling  of  esters  and  ethers.  In  addition, 
the  advantages  in  terms  of  extended  scope  of 
control  would  be  rather  limited.  Though 
difficult  to  evaluation,  controlling  analogues, 
esters  and  ethers  is  likely  to  have  a  negative 
impact  on  legitimate  industrial  and  research 
activities  involving  these  substances. 

For  these  reasons,  it  is  not  recommend  to 
amend  Schedules  I  and  II  of  the  1971 
Convention  to  extend  international  controls 
collectively  to  esters,  ethers  and  analogues  of 
controlled  substances.  It  has  been  noted, 
however,  that  criminal  activities  involving 
analogues  of  controlled  substances  can  be 
controlled  at  the  national  level,  without 
extending  unnecessary  administrative  and 
regulatory  controls  to  these  substances  used 
for  legitimate  industrial  and  research 
purposes.  In  one  country,  this  was  achieved 
by  applying  only  criminal  controls  to  certain 
specified  acts  involving  analogues. 
Governments  having  similar  problems  with 
analogues  should  consider  the  desirability  of 
adopting  similar  selective  control  measures, 
an  option  which  is  not  available  under  the 
1971  Convention  once  analogues  have  been 
scheduled. 

In  some  countries,  introducing  national 
controls  for  new  analogues  synthesized  by 
clandestine  laboratories  is  very  difficult. 
Ideally,  a  combination  of  national  and 
international  controls  should  be  developed 
concurrently.  There  is  a  need  to  expedite  the 
critical  review  of  substance  brought  to  the 
attention  of  WHO  by  governments. 

With  regard  to  isomers,  a  useful 
clarification  could  be  provided  by 
introducing  a  modified  qualifying  phrase  in 
the  proposal  of  the  Spanish  Government  into 
Schedule  I.  The  revised  phrase  to  be  added 
to  Schedule  I  would  read  as  follows  (addition 
underlined): 

The  stereoisomers,  unless  specifically 
excepted,  of  psychotropic  substance  in  this 
Scheidule,  whenever  the  existence  of  such 
stereoisomers  is  f>ossible  within  the  specific 
chemical  designation  in  this  Schedule. 

This  renders  the  proposal  chemically 
precise  and  consistent  with  the  current 
interpretation  of  the  Schedule.  Hence  the 
proposal  could  provide  an  explicit 
clarification  of  the  scope  of  controlled 
isomers  including  racemates. 

With  regard  to  stereoisomers  of  the 
substances  in  Schedules  II.  Ill  and  IV,  the 
confusion  arising  from  the  inconsistencies  in 
the  present  nomenclature  of  the  Schedules 
should  be  clarified  by  means  of  interpretation 
guidelines  to  be  developed  by  an  appropriate 
international  body,  such  as  the  International 
Narcotics  Control  Board,  in  collaboration 
with  WHO. 

C.  Notification  on  Dihydroetorphine  and 
Remifentanil 

Reference:  NAR/CL.16/1998  CU  98/213 

TLAB/CSSS/301/98 

UNDCP  42™"  CND 

WHO/ECDD  31  (1961C) 

The  Secretary-Generil  of  the  United 
Nations  presents  his  cr-npliments  to  the 
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Secretary  of  State  ( if  the  United  States  of 
America  and  has  t!  le  honour  to  inform  the 
Government  that  t!  le  World  Health 
Organization  (WW  3).  pursuant  to  article  3. 
paragraphs  1  and  (laragraph  3  (iii),  of  the 
Single  Convention  on  Narcotic  Drugs,  1961, 
and  of  that  Conver  tion  as  amended  by  the 
1971  Protocol,  has  notified  the  Secretary- 
General  by  note  dated  30  September  1998 
that  it  is  of  the  opi  lion  that  7,8-dihydro-7- 
a-ll-(fl)-hydroxy-l-methylbutyll-6,14-endo- 
ethanotetrahydroo -ipavine  (also  known  as 
dihydroetorphine)  and  that  l-{2- 
methoxycarbonyle  thyl)-4- 
(phenylpropionyUmino)-piperidine-4- 
carboxylic  acid  ra«  thyl  ester  (also  known  as 
remifentanil)  shou  Id  be  included  in  Schedule 

I  of  the  Conventioi  i. 

In  accordance  with  the  provisions  of  article 
3.  paragraph  2,  of  I  he  Convention,  the 
Secretary-General  lereby  transmits  the  text  of 
the  notification  as  annex  I  to  the  present 
note. 

The  World  Heal  h  Organization,  in 
connection  with  lie  notification  has  also 
submitted  advanct  excerpts  from  the  report 
of  the  thirty-first  meeting  of  the  WHO  Expert 
Committee  on  Dru  j  Dependence  (23-26  June 
1998),  which  revit  wed  these  substances  with 
a  view,  inter  alia,  i  o  possible  international 
control.  The  excer  Jts  from  that  report 
concerning  the  twi  >  substances  recommend 
for  scheduling,  ar«  hereby  transmitted  as 
annex  II. 

In  accordance  w  ith  the  provisions  of  article 
3.  paragraph  2  of  t  le  Convention,  the 
notification  from  t  le  World  Health 
Organization  will  }e  brought  to  the  attention 
of  the  Commissior  on  Narcotic  Drugs  at  its 
next  session  in  Msrch  1999  in  accordance 
with  article  3,  pan  igraph  (iii),  of  the 
Convention. 

Article  3.  paragiaph  3  (iii).  reads  as 
follows: 

"If  the  World  Hiialth  Organization  finds 
that  the  substance  is  liable  to  similar  abuse 
and  productive  of  similar  ill  effects  as  the 
drugs  in  Schedule  I  or  Schedule  II  or  is 
convertible  into  a  drug,  it  shall  communicate 
that  finding  to  the  Commission  which  may, 
in  accordance  witl  i  the  recommendation  of 
the  World  Health  Organization,  decide  that 
the  substance  shaB  be  added  to  Schedule  ' 
or  Schedule  II." 

Any  action  or  d^ision  taken  by  the 

I  respect  to  this  notification. 
3.  paragraph  3  (iii).  of  the 
Convention,  will  l|e  notified  to  Governments 
in  due  course. 

II  November  19911 
NAR/CL.16/1998 
Annex  I 

Annex  I 

Note  dated  30  September  1998  addressed  to 
the  United  Nation  s  By  the  World  Health 
Organization 

The  World  Health  Organization  presents  its 
compliments  to  tlie  United  Nations  and  has 
the  honour  to  transmit,  in  accordance  with 
Article  3.  paragraphs  1  and  3  (iii)  of  the 
Single  Conventioi  on  Narcotic  Drugs.  1961. 
as  amended  by  thd  1972  Protocol  Amending 
the  Single  Convention  on  Narcotic  Drugs. 
1961,  assessments  and  recommendation  of 
the  World  Health  Organization,  as  set  forth 


Commission  with 
pursuant  to  article 


in  the  annex  hereto,  concerning  the  proposed 
inclusion  of  dihydroetorphine  and 
remifentanil  in  Schedule  I  of  the  said 
Convention. 

The  World  Health  Organization  avails  itself 
of  this  opportunity  to  present  to  the  United 
Nations  the  assurance  of  its  highest 
consideration. 
11  November  1998 

NARyCL.16/1998 

Annex  II 

Annex  II 
Dihydroetorphme 

1.  Substance  identification 

Dihydroetorphine  (CAS  14357-76-7)  is 
chemically  7,8-dihydro-7-a-(l-(/?)-hydroxy-l- 
methylbutyl)-6,14-endo- 
ethanotetrahydrooripavine. 

2.  Similarity  to  known  substances  and  effects 
on  the  central  nervous  system 

Dihydroetorphine  is  chemically  similar  to 
etorphine,  which  is  in  Schedule  I  of  the 
Single  Convention  on  Narcotic  Drugs,  1961. 
Pharmacologically,  animal  studies  indicate 
that  dihydroetorphine  is  a  highly  potent 
analgesic,  with  an  analgesic  efficacy  of  6.000 
and  11.000  times  as  potent  as  morphine  in 
mice  and  rabbits.  resf)ectively.  In  mice  and 
rabbits,  the  f>eak  analgesic  effect  was  attained 
15  minutes  after  subcutaneous  injection  of 
dihydroetorphine,  and  the  duration  of 
analgesic  effect  lasted  60-90  minutes,  which 
was  shorter  than  that  of  morphine  (120-150 
minutes).  Radioligand  binding  assay 
indicated  that  dihydroetorphine  is  a  selective 
mu-type  opioid-receptor  agonist. 

3.  Dependence  Potential 

Animal  studies  indicated  that 
dihydroetorphine  ptossessed  a  strong 
psychological  dependence  potential.  5.000- 
10,000  times  more  p>otent  than  morphine  in 
self-administration  tests  in  rats,  500  and  100 
times  more  potent  than  morphine  and  heroin 
in  self-administration  studies  in  monkeys, 
8.000  and  1.000  times  more  potent  than 
morphine  and  heroin  in  drug  discrimination 
studies  in  rats,  respectively.  However,  animal 
studies  showed  that  the  physical 
dependence-producing  properties  of 
dihydroetorphine  were  relatively  low.  The 
withdrawal  syndromes  caused  by 
dihydroetorphine  in  mice  jumping  tests  were 
weaker  than  morphine.  In  monkey 
withdrawal  precipitation  tests  and  abrupt 
withdrawal  tests,  withdrawal  syndromes  of 
dihydroetorphine  were  significantly  weaker 
than  those  of  morphine. 

4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

Abuse  of  dihydroetorphine  began  soon  after 
it  was  marketed  in  China  in  1992.  Although 
indicated  as  an  analgesic,  it  was  also  used  as 
an  opiate  withdrawal  syndrome  suppressing 
agent.  Its  abuse  spread  very  quickly  in  the 
country.  Epidemiological  studies  have  shown 
that  there  were  two  reasons  for  starting  to 
abuse  dihydroetorphine  -  iatrogenic  and 
social.  One  group  of  abusers  began  to  use  the 
drug  for  medical  purposes  but  incfreased  the 
doses  because  tolerance  developed  quickly, 
and  the  potent  dependence-producing 
properties  of  dihydroetorphine  played  a 
dominant  role  in  compelling  the  patient  to 


start  abusing  the  drug.  Opiate  abusers  were 
another  group  of  people  who  took  the  drug 
as  a  substitute  for  heroin  because  of  its 
stronger  psychological  dependence- 
producing  properties,  cheaper  price,  and  less 
strict  control  than  heroin. 

5.  Therapeutic  usefulness 

Dihydroetorphine  was  registered  in  China  in 
December  1992  for  the  relief  of  acute  severe 
pain.  However,  it  is  not  useful  as  a  drug  for 
substitution  treatment  of  opioid  withdrawal 
because  of  short  duration  of  action. 

6.  Recommendation 

Dihydroetorphine  is  a  potent  mu-type  opioid- 
receptor  agonist.  Based  on  its 
pharmacological  properties  and  dependence 
[>otential  demonstrated  in  animal  studies,  as 
well  as  its  actual  abuse  observed  in  China,  it 
is  estimated  that  dihydroetorphine  is  liable  to 
similar  abuse  and  productive  of  similar  ill 
effects  as  the  drugs  in  Schedule  I  of  the 
Single  Convention  on  Narcotic  Drugs,  1961. 
It  is  therefore  recommended  that 
dihydroetorphine  be  placed  in  Schedule  I  of 
this  Convention. 
Remifentanil  (INN) 

1.  Substance  Identification 

Remifentanil  (CAS-1 32875-61-7), 
chemically  l-(2-methoxycarbonylethyl)-4- 
(phenylpropionylamino)-piperidine-4- 
carboxylic  acid  methyl  ester,  is  also  known 
as  GI  87084X.  Remifentanil  hydrochloride 
(CAS-132539-07-2)  is  also  known  as  GI 
87084B.  There  are  no  chiral  carbon  atoms  in 
the  molecule;  so  no  stereoisomers  or 
racemates  are  possible. 

2.  Similarity  to  known  substances  and  effects 
on  the  central  nervous  system 

Remifentanil  is  classified  as  a  relatively 
selective  mu-type  opioid-receptor  agonist 
with  a  profile  similar  to  fentanyl,  alfentanil 
and  sufentanil,  but  with  an  ultra-short 
duration  of  action.  Comparison  of  potency  in 
in  vitro  binding  assays  s[)ecific  for  the  mu- 
type  opioid  receptor  has  demonstrated 
similar  potencies  of  remifentanil  and 
fentanyl.  Remifentanil's  analgesic  potency 
was  found  as  similar  to  fentanyl,  alfentanil 
and  sufentanil  in  rats,  mice  and  dogs. 
In  clinical  pharmacology  studies, 
remifentanil  exhibited  properties  (including 
adverse  effects)  that  were  similar  to  other 
fentanyl  analogues.  The  most  serious  adverse 
effects  were  attributable  to  its  mu-type 
opioid-receptor  agonist  properties  and 
included  hyptotension.  bradycardia,  muscle 
rigidity  and  respiratory  depression. 

3.  Dependence  potential 

Withdrawal  signs  developed  in  rats  following 
cessation  of  remifentanil  administration. 
Remifentanil  substituted  for  morphine  in 
morphine-dependent  withdrawn  monkeys. 
Remifentanil  was  found  reinforcing  in  self- 
administration  studies  in  monkeys. 
In  opiate-exp)erienced  nondependent  human 
subjects,  the  very  rapid  subjective  peak 
effects  of  remifentanil  were  not  significantly 
different  from  those  of  fentanyl.  In  another 
study  involving  healthy  subjects,  euphoria 
occurred  at  about  the  same  incidence  for 
remifentanil  as  for  fentanyl  and  alfentanil. 
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4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

One  case  of  remifentanil  abuse  and  overdose 
by  intra-nasal  administration  occurred  during 
the  clinical  study  of  the  drug.  Remifentanil 
had  been  administered  over  a  period  of 
several  weeks,  leading  to  an  overdose 
resulting  in  loss  of  consciousness, 
tachycardia,  depressed  respiration  and 
seizures.  Following  emergency  room 
treatment,  the  patient  recovered. 

5.  Therapeutic  usefulness 

Remifentanil  is  used  as  an  analgesic  during 
induction  and  maintenance  of  general 
anesthesia,  in  postoperative  anesthesia,  and 
in  monitored  anesthesia  care.  Remifentanil 
has  been  approved  for  marketing  in  17 
countries. 

6.  Recommendation 

Remifentanil  is  a  short-acting  mu-type 
opioid-receptor  agonist.  Based  on  its 
pharmacological  properties  and  dependence 
potential,  it  is  estimated  that  remifentanil  is 
liable  to  similar  abuse  and  productive  of 
similar  ill  effects  as  the  drugs  in  Schedule  I 
of  the  Single  Convention  on  Narcotic  Drugs, 
1961.  It  is  therefore  recommended  that 
remifentanil  be  placed  in  Schedule  I  of  this 
Ck)nvention. 

III.  Discussion 

Although  WHO  has  made  specific 
scheduling  recommendations  for  each  of 
the  drug  substances,  CND  is  not  obliged 
to  follow  the  WHO  recommendations. 
Options  available  to  the  CND  for 
substances  considered  for  control  under 
the  Psychotropic  Convention  include: 
(1)  Acceptance  of  the  WHO 
recommendations;  (2)  acceptance  of  the 
recommendations  to  control  but  control 
the  drug  substance  in  a  schedule  other 
than  that  recommended;  or  (3)  reject  the 
recommendations  entirely. 

A.  Ephedrine 

Ephedrine  has  been  recommended  for 
control  in  Schedule  IV  of  the 
Psychotropic  Convention.  If  ephedrine 
is  controlled  in  Schedule  IV,  the  United 
States,  as  a  signatory  to  the  Convention 
would  have  to  determine  what 
additional  domestic  controls,  if  any, 
may  be  needed  to  fulfill  its  obligations. 

The  Convention  requires  licenses  for 
manufacturers,  distributors,  and  those 
entities  in  the  retail  trade.  In  addition. 
Article  9  of  the  Convention  states  that 
"[t]he  Parties  shall  require  that 
substances  in  Schedules  II,  III  and  IV  be 
supplied  or  dispensed  for  use  by 
individuals  pursuant  to  medical 
prescription  only,  except  when 
individuals  may  lawfully  obtain,  use, 
dispense  or  administer  such  substances 
in  the  duly  authorized  exercise  of 
therapeutic  or  scientific  functions."  On 
the  other  hand,  the  WHO  notification  on 
ephedrine  states  that  "in  making  this 
recommendation,  it  is  noted  that 


ephedrine  combination  products  would 
be  eligible  for  exemption  according  to 
the  1971  Convention."  The 
Psychotropic  Convention  does  not 
mention  "combinations"  but  the  term 
"preparations"  is  defined  under  Article 
1  as  "(i)  any  solution  or  mixture,  in 
whatever  physical  state  containing  one 
or  more  psychotropic  substances,  or  (ii) 
one  or  more  psychotropic  substances  in 
dosage  form."  Under  Article  3, 
paragraphs  2  and  3,  a  party  may  exempt 
a  preparation  from  certain  controls 
under  the  Convention,  including  the 
prescription  requirement,  if  the 
preparation  is  compounded  in  such  a 
way  that  it  presents  no,  or  a  negligible, 
risk  of  abuse. 

Ephedrine  is  available  in  the  United 
States  as  an  ingredient  in  over-the- 
counter  (OTC)  bronchodilator  products 
and  in  certain  OTC  hemorrhoid 
treatment  products.  Importantly, 
ephedrine  has  been  designated  as  a 
listed  chemical  under  the  CSA  (21 
U.S.C.  802(34))  and  is  subject  to 
regulations  under  21  CFR  1309, 1310, 
and  1313  ,  which  are  enforced  by  the 
Drug  Enforcement  Administration. 
Accordingly,  distribution  of  ephedrine 
single-entity  products  and  certain 
transactions  involving  ephedrine 
combination  products  are  subject  to  the 
recordkeeping,  reporting,  registration, 
and  import/export  notification 
provisions  of  the  CSA.  These  controls 
must  be  examined  to  determine  whether 
they  enable  the  United  States  to  fulfil  its 
obligations  for  ephedrine,  should  it  be 
controlled  under  Schedule  IV  of  the 
Psychotropic  Convention.  Finally,  it 
should  be  noted  that  imder  Article  2, 
paragraph  7(d),  of  the  Psychotropic 
Convention,  a  party  may  notify  the 
United  Nations  that,  due  to  exceptional 
circumstances,  it  will  elect  not  to  apply 
all  of  the  provisions  required  by  the 
Convention. 

B.  Spanish  Proposal  on  Isomers  of 
Schedule  I  Substances 

WHO  has  also  recommended  adding  a 
phrase  to  Schedule  I  that  would 
"clarify"  that  stereoisomers  of 
psychotropic  substances  in  Schedule  I 
of  the  Convention  would  be  considered 
as  Schedule  I  substances.  According  to 
WHO,  this  is  "chemically  precise  and 
consistent  with  the  current 
interpretations  of  the  Convention  *   *   * 
[and]  could  provide  an  explicit 
clarification  of  the  scope  of  controlled 
isomers  including  racemates." 

It  should  be  noted  that  WHO  is 
recommending  a  change  in  the  wording 
of  the  list  of  substances  controlled  in 
Schedule  I.  A  similar  change  was 
approved  by  the  Commission  on 
Narcotic  Drugs  in  1977  which  modified 


the  Schedules  to  state,  "[allso  under 
international  control  are  the  salts  of  the 
substances  listed  in  these  Schedules, 
whenever  the  existence  of  such  salts  is 
possible."  Adding  such  a  statement 
about  stereoisomers,  as  WHO  has 
recommended,  should  not  have  a 
significant  impact  on  the  scope  of 
control  of  psychotropic  substances. 
Domestically,  under  the  CSA, 
stereoisomers  are  automatically  subject 
to  control  when  a  substance  is  added  to 
Schedule  I. 

C.  Dihydroetorphine  and  Remifentanil 

Dihydroetorphine  is  a  hydrogenated 
derivative  of  etorphine  and  a  potent  \i- 
opioid-receptor  agonist  used  as  a  short- 
acting  analgesic  in  China.  It  is  not 
marketed  in  the  United  States,  but  it  is 
considered  a  Schedule  II  narcotic 
substance  under  the  CSA  because  it  is 
a  thebaine  derivative.  Remifentanil  is  a 
selective  ji-opioid-receptor  agonist  of 
the  fentanyl  group.  Remifentanil  is 
approved  in  the  Unites  States  as  an 
anesthetic  and  is  controlled 
domestically  as  a  narcotic  in  schedule  II 
of  the  CSA.  As  such,  no  additional 
controls  will  be  necessary  to  fulfil  U.S. 
obligations  if  remifentanil  is  controlled 
under  Schedule  I  of  the  Single 
Convention. 

FDA,  on  behalf  of  the  Secretary  of 
HHS,  invites  interested  persons  to 
submit  comments  on  the  United  Nations 
notifications  concerning  these  drug 
substances  and  WHO's 
recommendations  on  stereoisomers 
pursuant  to  the  proposal  fi-om  the 
Government  of  Spain.  FDA,  in 
cooperation  wdth  the  National  Institute 
on  Drug  Abuse,  will  consider  the 
comments  on  behalf  of  HHS  in 
evaluating  the  WHO  scheduling 
recommendations.  Then,  under  section 
811(d)(2)(B)  of  the  CSA,  HHS  v«ll 
recommend  to  the  Secretary  of  State 
what  position  the  United  States  should 
take  when  voting  on  the 
recommendations  at  the  CND  meeting  in 
March  1999.  Comments  regarding  the 
WHO  recommendations  for  control  of 
substances  under  the  Single  Convention 
wrill  also  be  forwarded  to  the  relevant 
agencies  for  consideration  in  developing 
the  U.S.  position  regarding  narcotic 
substances  at  the  CND  meeting. 

IV.  Submission  of  Conunents  and 
Opportunity  for  Public  Meeting 

Interested  persons  may,  on  or  before 
February  10,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
notice.  FDA  does  not  presently  plan  to 
hold  a  public  meeting.  If  any  person 
believes  that,  in  addition  to  its  written 
comments,  a  pubUc  meeting  would 
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contribute  to  the  development  of  the 
U.S.  position  on  the  substances  to  be 
considered  fof  control  under  the 
Psychotropic  Convention,  a  request  for 
a  public  meeting  and  the  reasons  for 
such  a  request  should  be  sent  to 
Nicholas  P.  Router  (address  above)  on  or 
before  January  26, 1999.  The  short  time 
period  for  the  submission  of  comments 
and  requests  fbr  a  public  meeting  is 
needed  to  assfre  that  HHS  may,  in  a 
timely  fashiod.  carry  out  the  required 
action  and  be  responsive  to  the  United 
Nations.  Comlnents  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  th$  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  I  through  Friday. 

Dated:  January  4, 1999. 
WiUiam  K.  HufaJMrd, 
Associate  Comi^issioner  for  Policy 
Coordination.    ■ 

(FR  Doc.  99-44^  Filed  1-8-99;  8:45  am] 
BIUJNG  CODE  4164-01-F 


Enft 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99P-0001] 

McNeil  Specialty  Products  Co.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Noticd. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  McNeil  Specialty  Products 
Company  has  pled  a  petition  proposing 
that  the  food  aidditive  regulations  be 
amended  to  ptovide  for  additional  uses 
of  sucralose  as  a  general  purpose 
sweetener  in  fbod. 
DATES:  WritteQ  comments  on  the 
petitioner's  environmental  assessment 
by  February  10. 1999. 
ADDRESSES:  Svlbmit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administratioti,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
206),  Food  ana  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202^18-310a 

SUPPI.EMENTAnY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  giveq  that  a  food  additive 
petiUon  (FAP  eA4624)  has  been  filed  by 


McNeil  Specialty  Products  Co.,  501 
George  St.,  New  Bnmswick,  NJ  08903- 
2400.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  172.831  Sucralose  (21  CFR  172.831)  to 
expand  the  permitted  uses  of  sucralose 
to  allow  as  a  general  purpose  sweetener 
in  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  pubUc  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petitioir 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  pubUc 
review  and  comment.  Interested  persons 
may,  on  or  before  February  10, 1999, 
submit  to  the  IDockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  ate  to  be  identified  with  the 
docket  nimiber  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  tmy 
amendments  to,  or  conmients  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register. 

If,  based  on  its  review,  the  agency 
finds  that  an  environmental  impact 
statement  is  not  required  and  this 
petition  results  in  a  regulation,  the 
notice  of  availabiUty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  23, 1998. 
George  H.  Pauli, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  99-518  Filed  1-8-99;  8:45  am] 

B4LUNa  CODE  41MM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee 
Meeting;  Cancellation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Peripheral  and  Central 
Nervous  System  Drugs  Advisory 
Committee  scheduled  for  January  29, 
1999.  This  meeting  was  fuinounced  in 
the  Federal  Register  of  December  23, 
1998  (63  FR  71145). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Titus,  Center  for  Drug 
Evaluation  and  Research  (HFT)-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12543. 

Dated:  January  4, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  99-517  Filed  1-8-99;  8:45  amj 

BiLUNO  COOE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Projects  for 
Assistance  in  Transition  from 
Homelessness  (PATH)  Annual  Report — 
New — The  Center  for  Mental  Health 
Services  awards  grants  each  fiscal  year 
to  each  of  the  States,  the  District  of 
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Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  from  allotments  authorized 
under  the  PATH  program  established  by 
Pubhc  Law  101-645,  42  USC  290cc-21 
et  seq.,  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1990  (section  521  et  seq.  of  the  Public 
Health  Service  (PHS)  Act).  Section  522 
of  the  PHS  Act  requires  that  the  grantee 
States  and  Territories  must  expend  their 
payments  under  the  Act  solely  for 


making  grants  to  political  subdivisions 
of  the  State,  and  to  non-profit  private 
entities  (including  community-based 
veterans  organizations  and  other 
community  organizations)  for  the 
purpose  of  providing  services  specified 
in  the  Act.  Available  funding  is  allotted 
in  accordance  with  the  formula 
provision  of  section  524  of  the  PHS  Act. 
This  submission  vdll  be  for  approval 
of  the  annual  grantee  reporting 
requirements.  Section  528  of  the  PHS 
Act  specifies  that  not  later  than  January 
31  of  each  fiscal  year,  a  funded  entity 


will  prepare  and  submit  a  report  in  such 
form  and  containing  such  information 
as  is  determined  necessary  for  securing 
a  record  and  description  of  the  purposes 
for  which  amounts  received  under 
section  521  were  expended  during  the 
preceding  fiscal  year  and  of  the 
recipients  of  such  amounts  and 
determining  whether  such  amounts 
were  expended  in  accordance  with 
statutory  provisions. 

The  estimated  annualized  burden  for 
these  reporting  requirements  is 
summarized  below. 


Number  of 
resporxJents 

Number  of 

responses/re- 

sporxJent 

Average  bur- 
den/response 

Total  burden 
hours 

States 

56 

358 

1 
1 

72 
46 

4.03? 
16  468 

Local  provider  agerx^es  and  counties 

Total 

414 

20  500 

Send  conmients  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  5, 1999. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  99-488  Filed  1-8-99;  8:45  am] 

BILUMG  CODE  4ie2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  a  Meeting  and  a  Workshop 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  and  a 
workshop  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  National  Advisory  Council 
in  January  1999. 

The  Educational  Workshop  on 
Clinical  Interventions  for  Individuals 
with  Co-Occurring  Addictive  and 
Mental  Disorders  on  January  25  vsrill  be 
open  and  include  discussions  on 
research  findings,  definition  of  terms, 
and  other  related  issues. 

The  meeting  on  January  26  will  be 
open  and  will  include  discussions 
related  to  alcohol;  discussion  on  parity 
of  substance  abuse  and  mental  health 
services;  an  update  on  the  Council's 
workgroup  activities;  and  a  discussion 
of  other  SAMHSA  program  and  policy 
issues. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome  during  the  open 


session.  Please  communicate  with  the 
individual  listed  as  contact  below  to 
make  arrangements  to  comment  or  to 
request  special  accommodations  for 
persons  with  disabilities.  Substantive 
program  information,  a  summary  of  the 
meeting,  and  a  roster  of  Council 
members  may  be  obtained  from  the 
contact  whose  name  and  telephone 
number  is  listed  below. 

Committee  Name:  SAMHSA  National 
Advisory  Coimcil. 

Meeting  Date  and  Place: 

January  25,  1999:  Embassy  Suites  Chevy 
Chase  Pavilion  Hotel,  Chevy  Chase 
Rooms  I  &  II,  4300  Military  Road.  NW. 
Washington,  DC  20015. 

January  26,  1999:  Embassy  Suites  Chevy 
Chase  Pavilion  Hotel,  Tenleytown 

.,  Rooms  I  &  II,  4300  Military  Road,  NW, 
Washington,  DC  20015. 

Open;  January  25.  1999,  8:30  a.m.  to 
5:00  p.m. 

Open:  January  26,  1999,  9:00  a.m.  to 
5:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toian  Vaughn,  Executive  Secretary, 
Parklawn  Building,  Room  17-89. 
Telephone:  (301)  443-4266;  FAX:  (301) 
443-1587  and  E-mail: 
TVaughn@samhsa.gov. 

Dated:  January  4, 1999. 
)eri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  99-451  Filed  1-8-99;  8:45  am) 

MLLJNG  CODE  41«2-2»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following 
teleconference  meeting  of  the  SAMHSA 
Special  Emphasis  Panel  11  in  January 
1999. 

A  simimary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Diane  McMenamin,  Director. 
Division  of  Extramural  Activities, 
Policy,  and  Review,  Office  of  Policy  and 
Program  Coordination,  5600  Fishers 
Lane,  Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301-443-4266. 

Substantive  program  information  may 
be  obtained  fi'om  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  discussion  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  Accordingly,  this  meeting 
is  concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.  2.  §  10(d). 

Ck>mmittee  Name:  SAMHSA  Sp>ecial 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates:  January  12, 1999. 

Place:  Parldawn  Building,  Room  17-75 — 
Telephone  Conference.  5600  Fishers  Lane, 
Rockville,  Maryland  20852. 

C/osed.  January  12, 1999, 1:00  p.m.-3:30 
p.m. 

Panel:  FEMA — ^The  Texas  Flood  Recovery 
Project. 

Contact:  Peggy  Thompson,  Review 
Administrator,  Room  17-89.  Parklawn 
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Building.  Telephone:  301-443-9912  and 
FAX:  301-443-3437. 

This  notice  is  being  published  less  than  15 
days  prior  to  th  ;  meeting  due  to  the  urgent 
need  to  meet  lining  limitations  imposed  by 
the  review  and  runding  cycle. 

Dated:  Januarys  5. 1999. 
Jeri  Lipov, 

Committee  Mar  agement  Officer,  Substance 
Abuse  and  Men  al  Health  Services 
Administration 

[FR  Doc.  99-51^  Filed  1-8-99;  8:45  ami 

BILLING  CODE  416t-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR«-4441-N-02] 

Notice  of  Submission  of  Proposed 
Information  Oollection  to  0MB; 
Emergency  Comment  Request 

agency:  Office  of  the  Assistance 
Secretary  for  Administration,  HUD. 
action;  Notic^. 

SUMMARY:  Thej  proposed  information 
collection  requirement  described  below 
has  been  subn^itted  to  the  Office  of 
Management  dnd  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Ehie  January  19, 1999. 
ADDRESSES:  Interested  persons  are 
invited  to  subinit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  OfQcer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Wayne  Eddina,  Reports  Management 
Officer,  Depar^ent  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Washington,  DC  20410,  telephone 
(202)  70&-OO50.  This  is  not  a  toll-free 
number.  Copi^  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  EddiHs. 

SUPPLEMENTARpr  INFORMATION:  This 
Notice  inform!  the  public  that  the 
Department  of^  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  eme^ency  processing,  an 
information  collection  package  v^th 
respect  to  assessing  the  year  2000 
computer  problem. 

This  survey  will  solicit  information 
from  HUD's  business  partners  to  ensure 
that  their  infonnation  technology 
systems  are  acklressing  the  year  2000 


problem.  If  the  year  2000  problem  is  not 
addressed,  safety  and  litigation  issues 
will  arise  for  HUD.  This  survey  will 
allow  HUD  to  assess  and  strengthen  the 
transition  of  computer  systems  into  the 
new  centiuy. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Year  2000  Survey. 

OMB  Control  Number,  if  applicable: 
2535-0000. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
survey  will  assess  the  infonnation 
technology  systems  for  HUD's  business 
partners.  This  survey  will  also  allow 
HUD  to  assess  and  strengthen  the 
transition  of  computer  systems  into  the 
year  2000. 

Agency  form  numbers,  if  applicable: 
none. 

Members  of  affected  public:  State, 
local  and  tribal  governments,  business    ^ 
or  other  for  profit. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  infonnation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  This  survey  will  take 
approximately  10  minutes  to  complete 
from  450  respondents.  The  respondents 
will  be  required  to  submit  this  survey  6 
times  a  year  as  specified  on  the  survey. 

Status  of  the  proposed  information 
collection:  new  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  January  5, 1999. 

David  S.  Cristy, 

Director,  IRM  PoHcy  and  Management 
Division. 

{FR  Doc.  99-440  Filed  1-8-99;  8:45  am) 

BiLLMO  CODE  4210-41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
wrill  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  12, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Room  9116,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Fasick,  Financial  and  Program  Analysis 
Division,  telephone  niunber  (202)  755- 
7500,  this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  meml>ers  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performsince  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility;  (2)  Evaluate  the 
accuj^cy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HMDA  Loan/ 
Application  Register. 
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OMB  Control  Number,  if  applicable: 
2502-. 

Description  of  the  need  for  the 
information  and  proposed  use: 

This  report  collects  information  for 
mortgage  lenders  on  application  for  and 
originations  and  purchases  of,  mortgage 
and  home  improvement  loans.  Non- 
depository  mortgage  lending  institutions 
are  required  to  use  the  report  as  a 
running  log  throughout  the  calendar 
year  and  send  it  to  HUD  by  March  1  of 
the  following  calendar  year. 

Agency  Form  Numbers  if  applicable: 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  1,800, 
frequency  of  responses  is  1 ,  and  the 
hours  of  response  is  148  hours  per 
response. 

Status  of  the  proposed  information 
collection:  New  Collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  January  4. 1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  99-441  Filed  1-8-99;  8:45  am) 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-W-011 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
10,  1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toU-fi^ee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  the  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 

Dated:  December  31, 1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Section  8  Random 
Digit  Dialing  Fair  Market  Rent 
Telephone  Surveys. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  2528-0142. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
survey  provides  HUD  a  fast,  inexpensive 
way  to  estimate  and  update  Section  8 
Fair  Market  Rents  (FMRs)  in  areas  not 
covered  by  AHS  or  CPI  surveys  and  in 
areas  where  FMRs  are  believed  to  be 
incorrect.  It  also  provides  estimates  of 
annual  rent  changes.  This  random  digit 
dialing  (RDD)  survey  methodology  has 
been  operational  for  7  years.  The 
affected  public  would  be  those  surveyed 
and  Section  8  recipients. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numtjer  of  respondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


463,159 


.02 


11,454 


Total  Estimated  Burden  Hours: 
11,454. 

Status:  Revision. 

Contact:  Alan  Fox,  HUD,  (202)  708- 
0590  Joseph  F.  Lackey,  Jr.,  OMB,  (202) 
395-7316. 

[FR  Doc.  99-439  Filed  1-8-99;  8:45  am] 

BILUNG  CODE  4210-41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4281-N-08] 
Delegation  of  Authority 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  This  notice  delegates  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  the 
Secretary's  authority  to  designate  15 


urban  Empowerment  Zones,  pursuant  to 
26  U.S.C.  1391,  as  amended  by  Title  IX, 
Subtitle  F,  Chapter  1,  Section  952 
(Designation  of  New  Empowerment 
Zones)  of  the  Taxpayer  Relief  Act  of 
1997,  PubUc  Law  105-34,  111  Stat.  885. 
approved  August  5,  1997. 

EFFECTIVE  DATE:  December  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Braverman,  Empowerment  Zone/ 
Enterprize  Community  Initiative, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  7130,  Washington,  DC  20410- 
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0400,  Telephone  Number  (202)  708- 
2290.  Persons  With  hearing  or  speech 
impairments  iiay  also  utilize  HUD's 
TTY  Number  at  (202)  708-1455  or  the 
Federal  Infonnation  Relay  Service's 
TTY  Number  ^t  (800)  877-8339.  Aside 
from  the  "800  7  number,  the  telephone 
and  TTY  num|)ers  listed  are  not  toll- 
free. 

SUPPt-EMENTARV  information:  Title  XIH. 
Subchapter  C,  Part  I  Section  1391 
(Empowerment  Zones,  Enterprise 
Communities  ^d  Rural  Development 
Investment  Ar^as)  of  the  Omnibus 
Budget  Reconoiliation  Act  of  1993, 
Public  Law  10$-66, 107  Stat.  543, 
approved  August  10, 1993,  codified  as 
26  U.S.C.  1391J,  et  seq.,  authorized  the 
designation  of  Ian  aggregate  of  nine 
Empowerment  Zones  and  95  Enterprise 
Communities.  Under  this  Act,  the 
Secretary  of  H<>using  and  Urban 
Development  was  authorized  to 
designate  up  to  six  lu-ban  Enterprise 
Communities,  and  the  Secretary  of 
Agriculture  was  authorized  to  designate 
up  to  three  rurkl  Empowerment  Zones 
and  up  to  30  rural  Enterprise 
Communities. ' 

Title  IX,  Subtitle  F,  Chapter  1.  Section 
952  (Designation  of  New  Empowerment 
Zones)  of  the  Taxpayer  ReUef  Act  of 
1997.  Pubhc  Uw  105-34,  111  Stat.  885, 
approved  Augi^st  5, 1997,  amended  26 
U.S.C.  1391  to  add  a  new  paragraph  (g), 
that  changed  tike  eligibility  criteria  for 
20  new  Empowerment  Zones,  15  of 
which  are  to  b^  in  urban  areas  and 
designated  by  Ihe  Secretary  of  HUD,  and 
five  of  which  a^'e  to  be  in  rural  areas  and 
designated  by  ihe  Secretary  of 
Agriculture.  Tl^e  1997  Act  also  made 
some  specific  changes  in  the  eligibility 
criteria  for  new  Empowerment  Zones. 

(On  January  7, 1998,  the  Secretary  of 
HUD  delegated  his  authority  to 
designate  two  Additional  urban 
Empowerment  Zones,  in  accordance 
with  an  amenctnent  made  by  section 
951  of  the  1997  Act.  to  the  Assistant 
Secretary  for  Cbmmunity  Planning  and 
Development.  Notice  was  given  to  the 
public  of  this  delegation  of  authority  by 
publication  in  the  Federal  Register  on 
January  26,  19^8  (63  FR  3761).) 

Accordingly,  the  Secretary  delegates 
authority  as  follows. 

Section  A.  Authority  Delegated    - 

The  Secretary  of  the  Etepartment  of 
Housing  and  ui-ban  Development 
delegates  to  the  Assistant  Secretary  for 
Commimity  Planning  and  Development 
the  authority  tb  designate  15  additional 
urban  Empoweoment  Zones,  pursuant  to 
26  U.S.C.  1391(g)  as  amended  by  Title 
IX.  Subtitle  F.  Chapter  1,  Section  952 
(Designation  ol  New  Empowerment 
Zones)  of  the  T  axpayer  Rehef  Act  of 


1997,  Pubhc  Law  105-34,  111  Stat.  885, 
approved  August  5,  1997. 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  or 
be  sued. 

Authority:  Section  7(d).  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C.  3535(d). 

Dated:  December  30. 1998. 
Andrew  Cuomo, 
Secretary. 
|FR  Doc.  99-442  Filed  1-8-99;  8:45  am] 

BILUMG  COOE  4210-32-P 


DEPAFTTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Issue  a  Final 
Comprehensive  Conservation  Plan 
(CCP)  and  Associated  Environmental 
Assessment  for  Little  River  National 
Wildlife  Refuge,  Broken  Bow,  OK 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice. 

StiMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  prepared  the  Final 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  Assessment 
for  the  Little  River  National  Wildlife 
Refuge,  Broken  Bow,  Oklahoma, 
pursuant  to  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997,  and 
National  Environmental  PoUcy  Act  of 
1969,  and  its  implementing  regulations. 
ADDRESSES:  Copies  may  be  obtained  by 
writing  to:  April  Fletcher,  Refuge 
Program  Specialist.  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  NM  87103-1306. 
SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  objectives,  and  strategies 
for  achieving  refuge  pinposes.  The 
planning  process  has  considered  many 
elements,  including  habitat  and  wildlife 
management,  habitat  protection  and 
acquisition,  public  and  recreational 
uses,  and  cultural  resources.  PubUc 
input  into  this  planning  process  has 
assisted  in  the  development  of  the  final 
docimient.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  refuge  and  how  the  Service  will 
implement  management  strategies. 

The  Service  has  considered  comments 
and  advise  generated  in  response  to 


draft  documents  prior  to  the  preparation 
of  this  final  CCP.  The  Service  is 
furnishing  this  notice  in  compliance 
with  Service  CCP  policy  to  advise  other 
agencies  and  the  public  of  the 
availability  of  the  final  docimient. 

Dated:  December  31, 1998. 
Geoffrey  L.  Haskett, 

Acting  Regional  Director. 

[FR  Doc.  99-272  Filed  1-8-99;  8:45  am) 

BtLUNG  COOE  4310-S5-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-030-1320-00  [WYW139975]] 

Ark  Land  Company  Coal  Lease 
Application,  Cart)on  County,  WY 

AGENCY:  Biu^au  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  Final 

Environmental  Impact  Statement  (FEIS). 

SUMMARY:  Pursuant  to  40  CFR  1500- 
1508,  the  Bureau  of  Land  Management 
annoimces  the  availability  of  the  FEIS 
for  Ark  Land  Company  Coal  Lease 
Apphcation  (WYW139975)  in  the  Green 
River-Hams  Fork  Coal  Production 
Region  of  Wyoming. 
DATES:  Written  comments  on  the  FEIS 
will  be  accepted  for  thirty  (30)  days 
following  the  date  the  Environmental 
Protection  Agency  (EPA)  pubUshes  their 
Notice  of  Availability  in  the  Federal 
Register.  We  expect  EPA  will  publish 
that  notice  on  January  8, 1999. 
ADDRESSES:  Please  address  questions, 
comments,  or  requests  for  copies  of  the 
FEIS  to  Field  Manager,  Rawlins  Field 
Office,  Bureau  of  Land  Management, 
P.O.  Box  2407,  1300  North  Third  Street, 
Rawlins.  Wyoming  82301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Vosika  Neuman,  Project  Team 
Leader,  or  John  Spehar,  Planning  and 
Environmental  Coordinator,  at  the  above 
address  or  by  telephone  at  307-328- 
4200. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  3425.1,  Ark  Land  Company, 
St.  Louis,  Missouri  (Ark),  filed  an 
application  with  the  Bureau  of  Land 
Management  (BLM)  on  September  20, 
1996,  to  obtain  a  coal  lease  on  4145.15 
acres  of  Federal  coal  lands  located  in 
Carbon  County,  Wyoming.  The  lease 
application  area  is  located  v^thin  the 
Carbon  Basin  Coal  Project  Area 
approximately  5  miles  northwest  of  the 
town  of  Elk  Mountain  and  12  miles 
southeast  of  the  town  of  Hanna.  The 
Project  Area  encompasses  18,360  acres 
of  intermingled  Federal,  State,  and 
private  lands. 
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Based  upon  BLM's  recommendation, 
Ark  amended  their  application  to 
include  an  additional  1280  acres  of 
Federal  land  containing  approximately 
59  million  tons  of  in-place  coal  reserves 
and  deleted  190  acres  of  Federal  land 
which  either  contained  no  recoverable 
coal  or  were  unsuitable  for  coal  mining. 
These  modifications  to  the  lease  tract 
were  made  to  enable  preparation  of  a 
reasonable  imderground  mine  plan  with 
enough  reserves  for  a  new  mine  start. 
Ark's  amended  Federal  coal  lease 
application  contains  a  total  of  5235.15 
acres  and  approximately  149.7  million 
tons  of  in-place  coal.  There  are  an 
estimated  235.9  million  tons  of  private 
and  State  coal  within  the  Project  Area. 

Coal  mining  would  be  conducted  by 
Arch  of  Wyoming,  Inc.  (Arch),  an 
affiliate  of  Ark,  if  it  is  successful  in 
obtaining  a  Federal  coal  lease  in  the 
proposed  Project  Area.  Arch  has 
operated  coal  mines  in  the  Haima  Basin 
Redon  of  Carbon  County  since  1972. 

The  FEIS  analyzes  two  alternatives  in 
detail — ^the  Proposed  Action  and  a  No 
Action  Alternative.  Under  the  Proposed 
Action,  the  preferred  cdtemative,  the 
BLM  would  hold  a  competitive  lease 
sale  for  surface-minable  and 
underground-minable  Federal  coal.  The 
Proposed  Action  analyzes  leasing 
Federal  coal  for  both  the  Elk  Mountain 
surface  mining  operation  and  the 
Saddleback  Hills  underground  mining 
operation  and  examines  10  options  for 
transporting  coal  to  processing/loadout 
faciUties.  The  No  Action  Alternative 
analyzes  no  leasing  of  any  Federal  coal 
in  the  Project  Area.  A  "no  mining" 
alternative  (no  mining  of  any  Federal, 
State,  or  private  coal  in  the  Project  Area) 
is  not  analyzed  in  detail.  Seventy-nine 
percent  of  the  surface-minable  coal 
within  the  Project  Area  is  privately 
owned  and  BLM  believes  Uiat  the 
private  surface  coal  could  be 
economically  mined  even  if  the  Federal 
coal  were  not  leased.  If  no  Federal  coal 
were  leased,  the  non-Federal 
underground  coal  reserves  would  be 
uneconomical  to  mine  because  of  the 
difficulty  of  mining  small  tracts  of 
intermingled  private  and  State  coal. 

The  United  States  Department  of 
Interior,  Office  of  Surface  Mining  (OSM) 
is  a  cooperating  agency  in  the 
preparation  of  the  EIS.  OSM  is  the 
Federal  agency  that  administers  surface 
coal  mining  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
The  Draft  Environmental  Impact 
Statement  was  made  available  to  the 
public  on  August  7, 1998.  Thirteen 
written  comment  letters  were  received 
on  the  draft  dociunent.  They  are 
included,  with  the  responses,  in  Chapter 
8.0  of  the  FEIS. 


FREEDOM  OF  INFORMATION:  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  address  listed  above 
during  regular  business  hours  (7:45 
a.m. — 4:30  p.m.),  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prom.inently  at  the  begiiming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  31, 1998. 
Alan  R.  Pienon, 

State  Director. 

[PR  Doc.  99-489  Filed  1-8-99;  8:45  am) 

BILUNO  CODE  4310-22-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-01 0-09-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting  Cancellation 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Cancellation  of 

Council  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1 ,  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announced  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  was  to  be  held  on 
January  21  and  22, 1999  at  the 
Doubletree  Hotel,  3347  Cerrillos  Road, 
Santa  Fe,  NM. 

This  is  notice  that  the  meeting  is 
cancelled.  There  are  seven  vacancies  on 
the  New  Mexico  Resource  Advisory 
Council  (NM/RAC)  and  to  date  no 
replacement  appointments  have  been 
made  by  the  Secretary  of  the  Interior. 
Since  the  fifteen  member  RAC  would 
not  have  a  quorum  if  a  meeting  were 
held  it  is  felt  that  the  scheduled  January 
21-22,  1999  NM/RAC  meeting  should 
be  cancelled  and  rescheduled  when  the 
seven  vacant  positions  are  filled. 

The  process  of  receiving  nominations 
for  appointments  to  the  NM/RAC 


occurred  last  May  and  it  is  those 
applications  that  were  received  that  are 
under  consideration  now  for 
appointment.  Since  it  is  not  known 
when  the  seven  appointments  will  be 
made  the  NM/RAC  meeting  scheduled 
for  January  21-22, 1999  is  cancelled. 
The  next  meeting  will  be  rescheduled  as 
soon  as  appointments  are  made  and 
arrangements  to  hold  the  meeting  can  be 
completed. 

FOR  FURTHER  INFORNMTION  CONTACT:  Bob 
Armstrong,  New  Mexico  State  Office, 
Planning  and  Policy  Team.  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
PO  Box  27115.  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505)  438-7436. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  January  5, 1999. 
M.].  Chavez, 
State  Director. 

(PR  Doc.  99-490  Piled  1-8-99;  8:45  am] 
BILUNO  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-040-1 430-01 :  WYW-1 43438] 

Realty  Action;  Restricted  Access  to 
Public  RIght-of-Way,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action. 

summary:  The  following  public  land  in 
Teton  County  will  be  closed  to  public 
access  from  March  15  to  September  1  of 
each  year  to  provide  a  disturbance  free 
area  for  raptor  activity  under  Section  3 
and  Section  9  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1544). 

Sixth  Principal  Meridian 

T.  40N.  R.116W. 

Section  34,  NE'ASWV*. 

These  lands  contain  approximately  0.40 
acres. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
proposes  to  put  up  a  gate  and  sign  to 
restrict  public  access  on  the  above 
described  land.  This  closure  will  protect 
raptor  habitat. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Grace  Jensen,  Realty  Specialist,  Bureau 
of  Land  Management.  Pinedale  Field 
Office.  P.O.  Box  768.  Pinedale. 
Wyoming  82$41,  307-367-5313. 

The  enviro|imental  assessment 
covering  the  proposal  will  be  available 
for  review  at  the  Bureau  of  Land 
Management,  Pinedale  Field  Office,  432 
East  Mill  Street,  Pinedale.  Wyoming 
82941. 

Upon  publication  of  this  notice  in  the 
Federal  Regi«ter,  the  land  will  be  closed 
at  the  designated  times. 

For  a  period  of  forty-five  (45)  days 
from  the  date!  of  issuance  of  this  notice, 
interested  patties  may  submit  comments 
to  the  Bureai4  of  Land  Management. 
Pinedale  Field  Office.  P.O.  Box  768, 
Pinedale,  Wytoming  82941.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  whcf  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  will  b^ome  final. 

Dated:  Januaty  5, 1999. 
Leslie  Theiss, 
Field  Manager. ! 

(PR  Doc.  99-4gll  Filed  1-8-99;  8:45  am] 
BiLUNO  COOE 


!  43W-22- 


departmeHt  of  the  interior 

National  Park  Service 

Maine  Acadian  Culture  Preservation 
Commission]  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Fedqral  Advisory  Committee 
Act  (PL  92-4f  3)  that  the  Maine  Acadian 
Culture  Preservation  Commission  will 
meet  on  Friday,  January  29, 1999.  The 
meeting  will  <:onvene  at  6:00  p.m.  at  the 
Centre  cultural  du  Mont-Carmel,  Lille, 
Aroostook  Cojunty,  Maine. 

The  Maine  Acadian  Culture 
Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (PL  101-543). 
The  purpose  of  the  Commission  is  to 
advise  the  N^onal  Park  Service  with 
respect  to: 

•The  implementation  of  an 
interpretive  program  of  Acadian  cultiu« 
in  the  state  of  Maine. 

•The  proceedings  of  a  joint  meeting 
with  the  Maine  Acadian  Heritage 
Council. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  df  December  18, 1998, 
siimmary  report. 

2.  Speaker:  Louis  Picard  on  "Historic 
Preservation  in  Canadian  Madawaska. 

3.  Report  o  the  National  Park  Service 
project  staff. 


4.  Opportimity  for  public  comment. 

5.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park.  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent.  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207)  288-5459. 

Dated:  December  21, 1998. 
Paul  F.  Haertel, 

Superintendent,  Acadia  National  Park. 
[PR  Doc.  99-477  Filed  1-8-99;  8:45  am) 

ULUNQ  CODE  4»1»-7I>-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Mojave  National  Preserve  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  January  27, 1999;  assemble 
at  9:00  AM  at  the  Hole-Ln-the-Wall 
Visitor  Center,  Mojave  National 
Preserve,  California. 

The  agenda:  Update  on  the  General 
Management  Plan  and  an  Overview  of 
Other  Park  Planning. 

The  Advisory  Coimnission  was 
established  by  PL  #103-433  to  provide 
for  the  advice  on  development  and 
implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are: 
Michael  Attaway 
Irene  Ausmus 
Rob  Blair 
Peter  Burk 
Dennis  Casebier 
E)onna  Davis 
Kathy  Davis 
Gerald  Freeman 
WiUis  Herron 
Elden  Hughes 
Claudia  Luke 
Clay  Overson 
Norbert  Riedy 
Mai  Wessel 

This  meeting  is  open  to  the  public. 
Dennis  Schramm, 

Acting  Superintendent,  Mojave  National 
Preserve. 

IFR  Doc.  99-479  Filed  1-8-99;  8:45  am] 

BtLLlNO  COOE  431&-7t>-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

SUIMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  the  Chairperson 
of  the  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park  annoimce  a  forthcoming  meeting  of 
the  Lake  Clark  National  Park 
Subsistence  Resource  Commission.  The 
public  is  welcome  to  attend  the  meeting. 
The  following  agenda  items  will  be 
discussed: 

(1)  Chairman's  welcome. 

(2)  Introduction  of  Commission 

members  and  guests. 

(3)  Review  agenda. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  Old  business: 

a.  Lake  Clark  National  Park 
Subsistence  Plan  draft  review 

b.  Subsistence  Resource  Commission 
Chair's  Workshop  report. 

(6)  New  Business: 

a.  Resource  update. 

b.  Review  proposals  to  change  Federal 
Subsistence  Management 
regulations. 

c.  National  Park  Service  Subsistence 
Issue  paper. 

d.  Membership  status. 

(7)  Agency  comments  and  public 

comments. 

(8)  Determine  time  and  date  of  next 

meeting. 

(9)  Adjournment. 

DATES:  January  21, 1999,  10:00  a.m.  and 
5  p.m. 

LOCATION:  The  meeting  location  is: 
Pedro  Bay  Community  Hall,  Pedro, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Deb 
Liggett,  Superintendent,  Lake  Clark 
National  Park  and  Preserve,  4230 
University  Drive  #311,  Anchorage, 
Alaska  99508.  Phone  (907)  271-3751. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIU,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robert  D.  Barbee, 
Regional  Director. 
[PR  Doc.  99-476  Filed  1-8-99;  8:45  am] 

BILLING  COOE  43A0-T0-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  1,  1999.  Piu^uant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
January  26, 1999. 
Carol  D.  ShuU, 
Keeper  of  the  National  Register. 

ARKANSAS 

Pulaski  County 

Land's  End  Plantation,  1  Land's  End  Ln., 
Scott  vicinity,  99000044 

FLORIDA 

Clay  County 

Memorial  Home  Community  Historic 
District,  Roughly  bounded  by  FL  16, 
Caroline  Blvd.,  Wilbanks  Ave.,  and  Studio 
Rd.,  Penney  Farms,  99000047 

Hernando  County 

Russell,  Judge  Willis,  House,  201  S.  Main  St., 
Brooksville,  99000046 

Hillsborough  County 

Hampton  Terrace  Historic  District,  Roughly 
bounded  by  Hanna  Ave.,  15th  St., 
Hillsborough  Ave.,  and  Nebraslu  Ave., 
Tampa.  99000045 

IOWA 

Pottawattamie  County 

Council  Bluffs  Free  Public  Library,  200  Pearl 
St.,  Council  Bluffs,  99000048 

LOUISIANA 

Concordia  Parish 

Piazza  Cotton  Gin,  Frogmore  Plantation — 
11656  US  84,  Ferriday  vicinity,  99000049 

MASSACHUSETTS 

Worcester  County 

Ashbumham  Center  Historic  District, 
Roughly  along  MA  12  and  MA  101  in 
Ashbumham,  Ashbumham,  99000050 

MICHIGAN 

Kalamazoo  County 

Climax  Post  Office  Building,  107  N.  Main  St., 
Climax,  99000053 

Kent  County 

Aldrich,  Godfrey,  and  White  Block,  89-99 
Monroe  Center,  Grand  Rapids,  99000052 


Wayne  County 

Lower  Woodward  Avenue  Historic  District, 
1202-1449  and  1400-1456  Woodward 
Ave.,  Detroit,  99000051 

MONTANA 

Park  County 

OTO  Ranch,  15  mi.  N  of  Gardiner,  Gardiner 
vicinity,  99000054 

NEW  YORK 

Columbia  County 

Stuyvesant  Railroad  Station,  Riverview  Ave., 
Stuyvesant,  99000055 

Greene  County 

St.  Mary's  of  the  Mountain  Church,  INY  23A, 
Hunter,  99000057 

Herkimer  County 

Salisbury  Center  Grange  Hall,  2550  NY  29, 
Salisbury  Center,  99000056 

Oneida  County 

Pleasant  Valley  Grange  Hall,  US  20,  2  mi.  W 
of  Pleasant  Valley,  Pleasant  Valley  vicinity, 
99000058 

Queens  County 

Jaclcson  Heights  Historic  District,  Bounded  by 
Roosevelt  Ave.,  Broadway,  Leverich  St., 
Northern  Blvd.,  and  90th  St.,  Queens, 
99000059 

NORTH  CAROLINA 

Burke  Cotmty 

Garrou-Mo^ganton  Full-Fashioned  Hosiery 
Mills,  101  and  105  Lenoir  St.,  Morganton, 
99000064 

Dare  County 

Sam's  Diner,  2008  S.  Virginia  Dare  Trail,  Kill 
Devil  Hills  vicinity,  99000062 

Forsyth  County 

Goler  Metropolitan  AME  Zion  Church 
(African-American  Neighborhoods  in 
Northeastern  Winston-Salem  MPS),  1435  E. 
Fourth  St.,  Winston-Salem,  99000060 

Mars  Hill  Baptist  Church  (African-American 
Neighborhoods  in  Northeastern  Winston- 
Salem  MPS),  1331  E.  Fourth  St.,  Winston- 
Salem,  99000061 

Onslow  County 

Taylor  Farm  (Onslow  County  MPS),  337 
Comfort  Rd.,  Richlands  vicinity,  99000063 

OREGON 

Jackson  County 

Beeson-Foss  Ranch,  6371  Wagner  Creek  Rd., 
Talent,  99000067 

Lane  County 

Morse,  Wayne,  Farm,  595  Crest  Dr.,  Eugene, 
99000066 

Multnomah  County 

Wilson-South  House,  2772  NW  Calumet 
Terrace,  Portland,  99000065 

TEXAS 

Harris  County 

Humble  Oil  Building,  1212  Main  St., 
Houston,  99000068 


VIRGINL\ 
Botetourt  County 

Buchanan  Historic  District,  Roughly  along 
Main  St.,  from  19th  St.  to  the  intersection 
of  US  81  and  Main  St.,  Buchanan, 
99000070 

Caroline  County 

Moss  Neck  Manor,  VA  766,  S  side  of 
Rappahannoclc  R.,  Rappahannock 
Academy  vicinity,  99000069 

Henrico  County 

Sholom,  Emek,  Holocaust  Memorial 
Cemetery,  4000  Pilots  Ln.,  Richmond 
vicinity,  99000072 

Isle  Of  Wight  County 

Gwalmey,  P.D.,  Jr.,  House,  304  Church  St., 
Smithfield.  99000075 

Northumberland  County 

Oaldey.  28  Back  St.,  Heathsville.  99000073 
York  County 

Gooch,  William,  Tomb  and  York  Village 
Archeological  Site  (Boundary  Decrease), 
Address  Restricted,  Yorktown  vicinity, 
99000074 

Norfolk  Independent  City 

Lafayette  Residence  Park,  Roughly  bounded 
by  Tidewater  Dr.,  Dupont  C,  Fontainbleau 
Descent,  La  Salle  Ave.,  Orleans  C,  and 
Lafayette  R.,  Norfolk,  99000071 

Richmond  Independent  City 

Coliseum,  The, — Duplex  Envelope  Company 
Building,  1339-1363  W.  Broad  St., 
Roanoke,  99000077 

Roanoke  Independent  City 

Norfolk  and  Western  Railway  Company 
Historic  District.  88  and  108  Jefferson  St. 
NW,  and  209  Shenandoah  Ave.,  Roanoke, 
99000076 

|FR  Doc.  99-485  Filed  1-8-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comntent  Request 

ACTION:  Notice  of  information  collection 
under  review;  Application  for  transfer  of 
petition  for  naturalization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Pa{>erwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  12,  1999. 

Written  comments  and  'suggestions 
from  the  public  and  affectsd  agencies 
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concerning  the  proposed  collection  of 
information  ^hould  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of]  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  Information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  th^  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  thei  Information  to  be 
collected;  an^ 

(4)  Minimise  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  approi)riate  automated, 
electronic,  njechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  i  >f  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Application  (or  Transfer  of  Petition  for 

Naturalizatioki- 

(3)  Agencyrform  number,  if  any,  and 
the  applicable  component  of  the 
Department  (ff  Justice  sponsoring  the 
collection:  Form  N— 455.  Adjudications 
Division,  Imihigration  and 
Naturalizatioii  Service. 

(4)  Affecteti  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  v«dll  be  used  by 
an  apphcant  to  request  transfer  to 
another  court  the  petition  for 
naturalization  in  accordance  with 
section  405  a|f  the  Immigration  and 
Natiiralizatio^  Act. 

(5)  An  estiinate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  fof  an  average  respondent  to 
respond:  lOOiresponses  at  10  minutes 
(.166)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  h<iurs)  associated  with  the 
collection:  1^  annual  burden  hours. 

If  you  have!  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  vnxh  instructions,  or 
additional  in|ormation,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  PoUpy  Directives  and 
Instructions  ^ranch,  Immigration  and 
Natiiralizatioti  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 


the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  January  5, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

IFR  Doc.  99-544  Filed  1-8-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

hnmigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

action:  Notice  of  information  collection 
under  review;  application  to  payoff  or 
discharge  alien  crewman. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  12,  1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biirden  of  the 
collection  of  inionnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Payofi'  or  Discharge  Alien 
Crewman. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1—408.  Inspections 
Division,  Immigration  and 
Naturalizations  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  information  collection  is 
required  by  Section  256  of  the 
Immigration  and  Nationality  Act  for  use 
in  obtaining  permission  fi-om  the 
Attorney  General  by  master  or 
commanding  officer  for  any  vessel  or 
aircraft,  to  pay  off  or  discharge  any  alien 
crewman  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  85,000  responses  at  25  minutes 
(.416)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  35,360  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciirity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW..  Washington.  DC 
20530. 

Dated:  January  5. 1999. 
Richard  A.  Sloan, 

Department  Qearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-545  Filed  l-«-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  information  collection 
under  review;  notice  to  student  or 
exchange  visitor. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  follouring  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  12,  1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Notice  to  Student  or  Exchange  Visitor. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-515.  Adjudications 
Division,  Immigration  and 
Naturalization  Service 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  will  be  used  to 
notify  students  or  exchange  visitors 
admitted  to  the  United  States  as 
nonimmigrants  that  they  have  been 


admitted  without  required  forms  and 
that  they  have  30  days  to  present  the 
required  forms  and  themselves  to  the 
appropriate  office  for  correct  processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  249  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  writh  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  PoUcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  January  5, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

IFR  Doc.  99-546  Filed  1-8-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  supplementary  statement 
for  graduate  medical  trainees. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  follovving  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  12.  1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 


concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Supplementary  Statement  for  Graduate 
Medical  Trainees. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-644.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
will  be  used  by  foreign  exchange 
visitors  who  are  seeking  an  extension  of 
stay  in  order  to  complete  a  program  of 
graduate  education  and  training. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,00tt responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  249  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggtvitions  regarding 
the  item(s)  contained  in  diis  notice. 
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especially  re^rding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Slban. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Infonpation  Management  and 
Security  Staffl  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street  NW.,  Washington,  DC 
20530. 

Dated:  )anua^  5, 1999. 
Richard  A.  SloAn, 

Department  Clgarance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Bervice. 
IFR  Doc.  99-54^  Filed  1-8-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  504-608] 

Washington  Publtc  Power  Supply 
System;  Washington  Nuclear  Project 
Unit  3;  Environmental  Assessment  and 
Finding  of  Nq  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (jthe  Commission)  is 
considering  issuance  of  an  order 
terminating  Construction  Permit  No. 
CPPR-154,  wliich  authorized 
construction  if  the  Washington  Nuclear 
Project  Unit  a(WNP-3),  located  at 
Satsop,  Washington.  This  construction 
permit  (CP)  is  held  by  the  Washington 
Public  Power  [Supply  System  (WPPSS) 
and  includes  ^11  remaining  WNP-3 
structures  and  the  Washington  Nuclear 
Plant  Unit  5  (WNP-5)  structures  that 
were  subsimied  in  the  WNP-3 
construction  permit  following 
expiration  of  the  WNP-5  Construction 
Permit  No.  CPPR-155,  which  was 
issued  on  Apiil  11, 1978,  Docket  No. 
50-509.  1 

Termination  of  the  CP  was  requested 
by  WPPSS  by  letter  dated  August  8. 
1996,  as  supplemented  by  letters  dated 
June  15  and  November  5, 1998.  In  a 
related  matter,  on  August  16, 1998, 
WPPSS  filed  $  motion  for  withdrawal  of 
its  application  for  an  operating  Ucense 
(OL)  for  WNP<-3  and  for  termination  of 
the  proceeding  on  that  application 
before  the  Atomic  Safety  and  Licensing 
Board  (ASLBl  The  ASLB  approved  the 
withdrawal  of  the  OL  application  and 
terminated  the  proceeding  on  October 
16,  1996,  noting  that  the  staff  would 
prepare  an  adequate  EA  on  the  CP 
termination  and  that  the  impacts 
addressed  ther»  would  encompass  the 
OL  terminatic|n  impacts,  thus  obviating 


the  need  for  a  separate  EA  on  OL 
termination,  44  NRC  134  (1996). 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  issuance  of  an 
order  that  would  terminate  Construction 
Permit  No.  CPPR-154  for  WNP-3. 
WPPSS  has  decided  to  terminate  the  CP 
of  the  partially  completed,  and 
previously  deferred,  WNP-3  project. 
Recent  changes  in  Washington  State  law 
(RCW  80.50.300)  have  made  it  possible 
to  transfer  ownership  of  WNP-3  and 
WNP-5  to  an  interlocal  agency,  the 
Satsop  Redevelopment  Project  (SRP), 
formed  by  Grays  Harbor  Coimty,  the 
Port  of  Grays  Harbor,  and  the  Grays 
Harbor  Public  Utilities  District.  This 
new  agency  will  not  complete  the 
project  as  a  nuclear  power  plant;  rather, 
SRP  plans  to  own  and  operate  the  site 
and  certain  structures  for  economic 
development  purposes. 

WPPSS  has  entered  into  an  agreement 
to  transfer  ownership  of  the  1600-acre 
Satsop  site  to  the  SRP,  or  its  successor, 
for  conversion  of  the  site  to  an 
industrial,  business,  or  research  park. 
Under  the  agreement,  22  acres  (with  an 
option  to  acquire  an  additional  20  acres) 
are  to  be  maintained  under  the 
ownership  of  WPPSS  for  a  combustion 
turbine  energy  facility  project. 

The  plant  island  area  of  the  site 
includes  the  cooling  towers,  reactor 
auxiliary  buildings,  reactor  buildings, 
turbine  building,  and  the  administration 
building  for  WNP-3  and  WNP-5.  None 
of  these  structures  are  scheduled  for 
demolition.  The  WNP-3  reactor 
building  and  reactor  auxiliary  building 
will  be  secured  by  the  installation  of 
permanent  doors  and  the  closure  of 
building  openings.  The  equipment 
located  within  these  buildings  will  be 
removed  to  the  extent  practical.  Service 
systems,  such  as  Ughting, 
communications,  fire  protection,  and 
electrical  service,  will  remain 
operational.  The  partially  complete 
WNP-5  reactor  auxiliary  building  is 
planned  to  be  enclosed  by  the 
completion  of  the  grade- level  floor  slab. 
The  WNP-5  reactor  building  will  be 
reconfigured  to  serve  as  the  site's  raw 
water  supply  storage  facility.  The  WNP- 
3  and  WNP-5  turbine  building  will  be 
cleared  of  the  tiirbine  generator  and 
related  systems.  Service  systems  within 
the  turbine  building  will  remain 
operational.  The  disposition  of  the 
cooling  towers  is  uncertain;  current 
plans  are  to  keep  them  as  they  are.  The 
administration  building,  fire  protection 
building,  water  treatment  facility, 
blowdown  building  area,  north  and 
south  tank  farms,  and  the  230  kV 


electrical  supply  system  will  be  retained 
for  future  use.  Warehouses,  buildings, 
material  storage  yards,  and  parking  lots 
that  were  developed  to  support  the 
construction  of  the  plant  are  supplied 
by  service  systems  and  will  be  retained 
or  upgraded  to  support  future 
commercial  development.  Any 
temporary  buildings  and  facilities  not 
identified  for  potential  future  use  will 
be  removed  along  with  their 
foundations.  Developed  property  and 
laydovm  yards  will  be  cleared.  The 
existing  raw  water  well  will  be 
maintained  as  a  source  of  potable  water 
and  the  Ranney  well  field  will  remain 
as  a  source  of  process  water  for  the 
Satsop  site,  including  the  Combustion 
Turbine  Project.  The  barge  unloading 
facility  will  remain  for  use  by  the  SRP. 

The  staff  Inspected  the  Satsop  site  on 
October  27-28, 1998,  to  determine  if 
possession  of  source,  byproduct,  or 
special  nuclear  material  was  controlled 
as  authorized  and  if  the  site  is  being 
maintained  in  a  safe  and  stable  manner, 
and  to  assess  key  environmental  aspects 
of  the  site.  The  Inspectors  observed 
selected  portions  of  the  Ranney  wells, 
barge  slip,  cooling  towers,  and  other  site 
buildings.  The  inspectors  also  observed 
that  erosion  controls  were  being 
maintained. 

The  site  cannot  be  used  as  a 
utilization  facility.  No  nuclear  fuel  was 
ever  received  on  site.  The  Satsop  site  Is 
in  an  environmentally  stable  condition 
that  poses  no  significant  hazard  to 
persons  on  site,  and  the  plant  cannot  be 
operated  in  its  present  condition. 

Need  for  the  Proposed  Action 

WPPSS  has  terminated  construction 
of  the  nuclear  power  plant  and  has 
disabled  the  facility  so  that  it  cannot  be 
operated  as  a  utilization  facility.  WPPSS 
intends  to  transfer  the  site  to  the  SRP  for 
use  as  an  industrial,  business,  or 
research  park,  with  the  exception  of  22 
acres  and  an  option  to  acquire  an 
additional  20  acres  for  use  as  an  energy 
facility  operated  by  WPPSS.  This  action 
would  terminate  the  construction 
permit. 

Environmental  Impacts  of  the  Proposed 
Action 

This  is  a  simple  administrative  action 
of  terminating  the  construction  permit 
to  reflect  the  fact  that  there  are  no  longer 
utilization  facilities  imder  construction 
at  the  Satsop  site  and  that  the  site  has 
been  adequately  stabilized.  This  action 
has  no  environmental  impact. 

Alternatives  to  the  Proposed  Action 

There  are  no  viable  alternatives  with 
respect  to  the  proposed  action. 
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Alternative  Use  of  Resources 

This  action,  for  which  there  are  no 
appropriate  ahernatives,  does  not 
involve  the  use  of,  and  therefore  will 
not  affect,  available  resources. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  28  and  November  3, 1998, 
the  staff  consulted  with  the  Washington 
State  official,  Deborah  J.  Ross  of  the 
Energy  Facility  Site  Evaluation  Council, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  v^ll  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
request  for  termination  of  Construction 
Permit  No.  CPPR-154,  dated  August  8, 
1996,  additional  information  submitted 
by  letter  dated  June  15, 1998,  WPPSS's 
"Satsop  Power  Plant  Scope  of 
Restoration"  transmitted  by  letter  dated 
November  5, 1998,  and  the  NRC  staff's 
inspection  report  dated  November  2, 
1998.  These  documents  regarding  the 
NRC  staffs  environmental  assessment  of 
the  proposed  action  are  available  for 
public  inspection  at  the  Commission's 
PubUc  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  99-507  Filed  1-6-99;  8:45  ami 

BtLUNO  CODE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26964] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

January  5, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 


interested  persons  are  referred  to  the 
application{s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(sJ 
should  submit  their  views  in  writing  by 
January  26, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(esj  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificatej  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  January  26, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

New  England  Electric  System  (70-9417) 

New  England  Electric  System 
("NEES").  25  Research  Drive, 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed 
an  application  under  sections  9(a)  and 
10  of  the  Act  and  rule  54  under  the  Act. 

NEES  proposes  to  form  one  or  more 
new  special  purpose  subsidiaries  to 
acquire  interests  in  office  and         % 
warehouse  space  ("Real  Estate 
Interests")  that  would  be  leased  only  to 
associate  companies  for  their  business 
purposes.  All  leases  of  Real  Estate 
Interests  will  comply  with  rules  87,  90 
and  91  under  the  Act. 

NEES  currently  contemplates 
indirectly  acquiring  two  facilities 
("Facilities"),  currently  leased  under 
long-term  lease  agreements 
<" Agreements")  to  two  NEES 
subsidiaries,  fi-om  John  Hancock  Life 
Insurance  Company  ("Owner").  The 
first  Facility,  consisting  of  office  and 
warehouse  space  and  adjacent  real 
estate,  is  under  lease  to  Massachusetts 
Electric  Company  ("MEC"),  an  electric 
utility  subsidiary  company  of  NEES. 
The  second  Facility,  consisting  of  an 
office  complex  that  serves  as  NEES' 
headquarters  and  adjacent  real  estate,  is 
under  lease  to  New  England  Power 
Service  Company  ("Service  Company"), 
a  service  company  subsidiary  of  NEES. 
After  its  acquisition  from  the  Owner, 
each  Facility  will  be  leased  back  to  MEC 
or  the  Service  Company,  as  the  case  may 


be,  for  the  remainder  of  the  term 
provided  for  in  the  Agreement  for  that 
Facility  and  under  the  same  terms  and 
conditions. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-472  Filed  1-8-99;  8:45  am] 

BILUNG  COOE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  CoHection 
Requests 

In  compliance  with  PubUc  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collection  package(s)  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (OMB). 
Following  is  an  information  collection 
package  for  which  we  are  seeking  an 
extension  of  the  OMB  approval: 

Annual  Registration  Statement 
Identifying  Separated  Participants  with 
Deferred  Benefits,  Schedule  SSA — 
0960-0556.  Schedule  SSA  is  a  form 
filed  annually  with  the  Internal  Revenue 
Service  (IRS)  by  pension  plan 
administrators  as  part  of  a  series  of 
p>ension  plan  documents  required  by 
Section  6057  of  the  IRS  Code.  IRS 
forwards  Schedule  SSA  to  the  Social 
Security  Administration,  which 
maintains  it  until  a  claim  for  social 
security  benefits  has  been  approved.  At 
that  time,  SSA  notifies  the  beneficiary  of 
his/her  potential  eligibility  for  private 
plan  benefits. 

Number  of  Respondents:  107,174. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  30,366 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  coHection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg..  Baltimore,  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quaUty,  utility  and  clarity;  and  on  ways 
to  minimize  burden  or  respondents, 
including  the  use  of  automated 
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collection  tecjiniques  or  other  forms  of 
information  tochnolo^. 

To  receive  9  copy  of  any  of  the  forms 
listed  above,  call  the  SSA  Reports 
Clearance  Offijcer  on  (410)  965-4145  or 
write  to  him  e^  the  above  address. 

Dated:  Januar^  1, 1999. 
Frederick  W.  Brickenkamp, 
Reports  Cleamnce  Officer,  Social  Security 
Admiitistrationl 

(FR  Doc.  99-52^  Filed  1-8-99;  8:45  am] 
MUJNQ  COOC  4»1^-»-U 

i 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard  | 
[USCQ-1 998-4448] 

Mariner  Licensing  and  Documentation 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Extension  of  comment  period. 

summary:  Thej  Coast  Guard's  National 
Maritime  Center  (NMC)  is  extending  the 
comment  period  on  the  issue  of  Mariner 
Licensing  andjDocumentation.  The 
original  publiq  notice,  published 
Septembier  21  j  1998,  requested 
comments  on  the  feasibility  of 
privatizing  examinations  for  mariner 
licenses  and  nlerchant  mariner 
documents  in  the  Coast  Guard's  Mariner 
Licensing  and  iDocumentation  (MLD) 
program.  We  are  extending  the  comment 
period  to  allow  the  public  more 
opportunity  tq  comment  on  this  subject. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  March  i,  1999. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Ma>iagement  Facility 
(USCG-1998-4448).  U.S.  Department  of 
Transportatioil,  room  FL-401 ,  400 
Seventh  Stree^SW.,  Washington,  DC 
20590-0001,  or  deliver  them  to  room 
PL-401,  locatejd  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m*  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone] number  is  202-366- 
9329.  J 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  oopying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  th^  same  address  between  9 
a.m.  and  5  p.n^.,  Monday  through 
Friday,  except  IFederal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Mr. 
Albert  G.  Kircl|ner,  Jr.,  National 
Maritime  Center.  U.S.  Coast  Guard,  4200 


Wilson  Boulevard,  Suite  510,  Arlington, 
VA  22203-1804,  telephone  703-235- 
1950.  For  questions  on  viewing  or 
submitting  material  to  the  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  received  several 
requests  to  extend  the  comment  period 
at  the  pubhc  meeting  held  in  New 
Orleans  in  order  to  allow  the  public  and 
the  testing  industry  more  opportimity  to 
examine  the  issues.  The  Coast  Guard 
encourages  you  to  participate  in  this 
request  by  submitting  written  data, 
views,  or  arguments.  If  you  submit 
comments,  you  should  include  your 
name  and  address,  identify  this  notice 
(USCG-1 998-4448)  and  the  specific 
section  or  question  in  this  document  to 
which  your  comments  apply,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unbound  format,  no  larger  than  SVz 
by  11  inches,  suitable  for  copying  and 
electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

Although  the  Coast  Guard  has  not 
scheduled  another  public  meeting 
concerning  this  subject,  you  may 
request  another  public  meeting  by 
submitting  a  request  to  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  another 
meeting  would  be  beneficial.  If  we 
determine  that  another  public  meeting 
should  be  held,  we  will  hold  the 
meeting  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Puqjose 

In  November  1993,  we  produced  a 
focus  group  report,  "Licensing  2000  and 
Beyond."  "This  report  recommended 
adopting  new  methods  of  verifying  the 
competency  of  mariners  in  our  Mariner 
Licensing  and  Documentation  (MLD) 
program.  The  report  also  recommended 
that  we  consider  employing  commercial 
service  providers  that  specialize  in 
examination  administration  and  testing 
using  advanced  technology.  A  copy  of 
this  report  is  available  for  inspection  in 
the  docket  at  the  address  listed  under 
ADDRESSES. 

As  a  result  of  this  focus  group  report, 
we  published  a  final  rule  (61  FR  47060) 
on  September  6, 1996,  enabling  us  to 


implement  alternative  examination  and 
evaluation  systems,  and  to  modernize 
oiu  examination  methods.  As  part  of  our 
considerations  about  developing  any 
alternative  examination  and  evaluation 
system,  we  held  a  public  meeting  in 
New  Orleans,  Louisiana,  on  October  22 
and  23, 1998  which  was  announced  in 
the  Federal  Register  on  September  21, 
1998  (63  FR  50439).  The  goal  of  this 
public  meeting  was  to  help  us  research 
business  issues  and  opportunities 
associated  with  employing  commercial 
service  providers  to  administer  our  MLD 
examinations  (outsourcing).  A  simimary 
of  these  issues  is  available  in  the  docket 
at  the  address  Usted  under  ADDRESSES. 
The  issues  discussed  at  the  public 
meeting  are  as  follows: 

1.  Feasibility  of  MLD  outsourcing; 

2.  Service  possibilities  and  cost 
implications  to  the  mariner; 

3.  System  integrity  and  privacy  of 
records; 

4.  Elements  and  sequencing 
considerations  of  MLD  outsourcing; 

5.  Options  and  arrangements  for 
outsourced  service  delivery; 

6.  Resource  and  oversight 
requirements; 

7.  Experience  of  other  agencies  and 
professional  organizations;  and 

8.  Valuable  lessons  of  others. 

Definitions 

The  following  definitions  should  help 
you  review  this  notice  and  provide 
comments. 

Fourth  Party  means  someone,  other 
than  the  Coast  Guard  or  designated 
Third  Party,  who  administers  an 
examination  or  makes  an  objective 
judgement  about  the  competency  of 
mariners. 

Outsourcing  means  using  the  private 
sector  to  deliver  certain  services  or 
functions  for  the  government,  with  some 
degree  of  government  involvement. 

Privatization  means  a  complete 
trfinsfer  of  a  government  service  or 
function  to  the  private  sector  without 
further  involvement  of  the  government. 

Third  Party  means  someone,  other 
than  the  Coast  Guard,  who  trains  or 
teaches  mariners. 

Since  the  publication  of  the  original 
notice  requesting  comments  on  using 
commercial  service  providers  to 
administer  MLD  examinations,  the 
direction  of  this  type  of  examination 
process  has  evolved.  The  process  we 
now  envision  is  more  accurately  termed 
"outsourcing."  The  original  MLD  notice 
and  the  supporting  documents  located 
in  the  docket  use  the  term 
"privatization."  Since  we  plan 
maintaining  the  examination  database 
and  developing  and  implementing  an 
oversight  mechanism  to  ensure  the 
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integrity  of  the  examination  system  and 
private  records,  this  and  any  future 
publications  on  this  topic  will  use  the 
term  "outsoiuring"  instead  of 
"privatization." 

Issues  and  Questions 

We  are  seeking  information  that  will 
help  us  consider  whether  outsourcing 
examinations  in  our  MLD  program  is 
feasible  and  what  other  alternatives  are 
available.  Any  comments,  concerns, 
issues,  and  written  data  should  address 
the  business  aspects  of  outsourced 
examination  systems.  We  encourage  you 
to  review  the  supporting  documents  and 
past  written  comments  to  help  you  in 
submitting  comments.  The  documents 
and  comments  are  located  in  the  docket 
at  the  address  listed  under  ADDRESSES. 

Please  submit  any  comments, 
information,  or  data  to  the  docket  at  the 
address  under  ADDRESSES. 

The  Coast  Guard  needs  feedback  on 
the  following  issues: 

1.  Feasibility  of  MLD  outsourcing. 
Before  we  can  decide  whether  or  not  to 
implement  an  outsourced  examination 
system,  we  need  to  determine  its 
feasibility  and  if  it's  in  the  best  interest 
of  both  the  Coast  Guard  and  mariners. 
The  core  business  information  we 
presented  at  the  public  meeting  in  New 
Orleans  is  available  for  review  in  the 
docket  and  will  help  commercial  service 
providers  to  determine  whether  the 
administration  of  MLD  examinations  is 

a  potentially  attractive  business 
opportimity.  We  are  seeking  information 
from  commercial  service  providers  in 
the  training  industry  about  the  levels  of 
automation  they  would  employ  for  such 
a  system,  and  their  ability  to  provide 
quality  services  to  mariners  that  are 
affordable,  yet  profltable. 

•  Is  outsoiucing  mariner  licensing 
and  documentation  examinations 
feasible  and  profitable  for  commercial 
service  providers? 

•  What  is  the  most  efficient  way  to 
transition  from  the  ciurent  system  to  an 
outsourced  system? 

2.  Service  possibilities  and  cost 
implications  to  the  mariner.  We  are 
seeking  information  and  cost  estimates 
from  the  conunercial  training  and 
examination  industry. 

•  How  could  better,  more  responsive 
examinations  systems  be  delivered  to 
mariners? 

•  How  are  the  costs  for  outsourcing 
examination  systems  determined? 

•  What  are  the  three  greatest  factors 
affecting  cost? 

•  What  are  the  "break  even"  points 
associated  with  these  cost  estimates? 

3.  System  integrity  and  privacy  of 
records.  One  of  our  primary  concerns 
about  outsourcing  our  MLD 


examinations  is  the  potential  for 
compromising  the  integrity  of  our 
ciurent  system.  Another  significant 
concern  is  maintaining  the  highest  level 
of  protection  of  private  information  and 
records. 

•  What  capabilities  do  commercial 
service  providers  have  to  ensure  the 
integrity  of  the  examination  system  and 
private  records? 

•  How  do  you  address  similar 
concerns  with  your  current  clientele? 

4.  Elements  and  sequencing 
considerations  of  MLD  outsourcing. 
Since  the  core  MLD  activity  we  would 
outsource  is  the  conducting  of  the  actual 
licensing  and  documentation 
examinations,  we  are  seeking 
information  about  the  timing  and 
sequence  for  implementing  an 
outsourced  examination  system. 

•  How  do  commercial  providers 
implement  an  outsourced  examination 
system? 

•  How  long  would  the  transition 
take? 

•  What  staff  training  is  required? 

•  What  site  preparations  are 
necessary? 

•  How  would  the  new  examination 
system  interface  with  our  random 
examination  generating  capability? 

5.  Options  and  arrangements  for 
outsourced  service  delivery.  There  are  a 
nimiber  of  possible  ways  we  can 
stnictiu*  our  outsourced  MLD 
examination  system.  These  possibilities, 
each  with  their  own  advantages  and 
disadvantages,  are  as  follows: 

•  Awarding  competitive  no-cost 
contracts  to  a  single,  nation-wide 
provider; 

•  Awarding  a  competitive  no-cost 
contract  to  an  imlimited  number  of 
"qualified"  service  providers; 

•  Allowing  the  current  Regional 
Examination  Centers  (RECs)  to  operate 
as  Government-owned,  Contractor- 
operated  (GO-CO)  facihties,  or  to 
convert  entirely  to  Contractor-owned, 
Contractor-operated  (CO-CO)  facilities; 
or 

•  Expanding  our  present  training 
course  instead  of  examination  program 
until  mariners  can  obtain  every  Coast 
Guard  license  and  document  through 
this  program.  For  more  information 
regarding  this  program  please  see  46 
CFR  part  10. 

We  are  seeking  information  about 
range  of  options  and  arrangements 
available  for  outsoiuT:ed  examination 
systems. 

6.  Resource  and  oversight 
requirements.  Before  we  decide  if 
outsoiuY:ing  our  MLD  examinations 
adds  value  to  our  program,  we  must 
weigh  the  costs  against  the  benefits. 
Outsourcing  the  MLD  examinations 


would  shift  many  of  oiu  current  costs  to 
the  commercial  service  provider(s), 
causing  us  to  reconfigure  our  remaining 
costs.  One  of  our  remaining  costs  would 
come  from  developing  and  maintaining 
an  active  and  effective  oversight 
mechanism  to  ensure  the  integrity  and 
seciuity  of  the  examination  system  and 
private  records.  We  need  to  leam  more 
about  how  commercial  service  providers 
determine  the  resources  we  would  need 
to  conduct  oversight  of  an  outsourced 
examinations  system. 

•  What  considerations  should  we  take 
into  account  in  developing  an  oversight 
mechanism  for  an  outsoiured 
examination  system? 

•  What  resources  would  we  need  to 
implement  an  oversight  mechanism? 

7.  Experience  of  other  agencies  and 
professional  organizations.  We  are 
seeking  views  and  information  from 
other  agencies  that  currently  outsource 
an  examination  system  for  critical 
professional  examinations.  We  are  also 
interested  in  learning  information  from 
those  who  have  helped  others 
successfully  put  these  typ>es  of  systems 
in  place. 

8.  Valuable  lessons  of  others.  Finally, 
we  would  like  to  hear  from  anyone  who 
is  willing  to  share  "lessons  learned"  in 
making  the  decision  whether  or  not  to 
outsource  a  professional  qualifications 
or  competency  system  similar  to  our 
MLD  licensing  and  documentation 
examinations. 

•  What  is  the  most  effective  way  to 
make  cost  calculations  and  comparisons 
of  outsourced  examinations  systems? 

•  What  contractual  provisions  and 
specifications  should  we  consider  if  we 
decide  to  outsource  the  MLD 
examinations? 

•  What  information  should  we 
consider  in  developing  and 
implementing  audit  and  oversight 
mechanisms? 

•  What  type  of  quality  control 
techniques  and  performance  metrics 
have  proven  most  reliable  in  an 
outsoiut:ed  examination  system? 

Dated:  January  4, 1999. 
Joseph  J.  Angelo, 

Director  of  Standards,  Acting  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[PR  Doc.  99-537  Filed  l-a-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard  | 

[USCG-1998-4951] 

Cargo  Securirig  on  Vessels  Operating 
In  U.S.  Waters 


agency:  Coast 
ACTION:  Notice 
comments. 


Guard.  DOT. 

of  meeting;  request  for 


SUMMARY:  The  Coast  Guard  will  hold  a 
public  meeting  to  discuss  potential 
cargo  securing  standards  for  vessels 
operating  in  L).S.  waters  carrying 
general  cargo  arid  hazardous  materials 
while  engaged  jin  international  and  U.S. 
domestic  coastlMrise  trade.  Potential 
standards  would  reduce  the  risk  of 
serious  injury  ^t  death,  vessel  loss, 
property  damage,  and  environmental 
damage  causecf  by  improperly  secxired 
cargo  aboard  a  vessel.  The  Coast  Guard 
encourages  interested  parties  to  attend 
the  meeting  and  submit  comments  for 
discussion  during  the  meeting.  In 
addition,  the  Cbast  Guard  seeks  written 
comments  from  any  party  who  is  unable 
to  attend  the  mjeeting. 

DATES:  The  Co^st  Guard  will  hold  this 
pubhc  meeting!  on  February  3, 1999, 
from  12  p.m.  to  4  p.m.  This  meeting 
may  close  early  if  all  business  is 
finished.  Writttn  material  for  discussion 
during  the  meeting  should  reach  the 
Docket  Managepent  Facility  on  or 
before  January  ^9, 1999.  Other  written 
comments  must  reach  the  Docket 
Management  Facility  on  or  before 
February  28, 1999. 

ADDRESSES:  The  Coast  Guard  will  hold 
this  public  meerting  at  the  U.S.  Coast 
Guard  Headquarters  Transpoint 
Building.  rooml2415,  2100  Second 
Street  SW..  Waihington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-1181.  Youlmay  mail  your 
comments  to  thje  Docket  Management 
Facility  (USCG-1 998-4951).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001,  or  deliver 
them  to  room  Pt-401  on  the  Plaza  level 
of  the  Nassif  Bi^ilding  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  througp  Friday,  except  for 
Federal  holida\te.  The  telephone  number 
is  202-366-932B. 

The  Docket  Management  Facility 
maintains  the  piublic  docket  for  this 
notice.  Commeilts,  and  documents  as 
indicated  in  thifc  notice,  will  become 
part  of  this  docl  :et  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401.  on  the  Plaza  level  of  the  Nassif 

>ame  address  between  9 
Monday  through 


Building  at  the 
a.m.  and  5  p.m. 


Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  notice,  contact  Mr. 
Bob  Gauvin,  Project  Manager,  Vessel 
and  Facility  Operating  Standards 
Division  (G-MSO-2),  Coast  Guard, 
telephone  202-267-1053.  For  questions 
on  viewing,  or  submitting  material  to 
the  docket,  contact  Dorothy  Walker, 
Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice  (USCG-1998-4951).  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
imbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  fihng  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  diuing  the  comment 
period. 

Information  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Mr.  Bob  Gauvin  at  the 
address  or  phone  number  under  FOR 
FURTHER  INFORMATION  CONTACT  as  SOOn 
as  possible. 

Background  Information 

Several  maritime  incidents  during  the 
early  1990's  underscored  the  risk  of 
serious  injury  or  death,  vessel  loss, 
property  damage,  and  environmental 
damage  caused  by  improperly  secured 
cargo  abroad  vessels.  The  most  well- 
known  incident  occurred  off  the  New 
Jersey  coast  in  early  1992.  The  incident 
involved  the  M/V  SANTA  CLARA  I, 
which  lost  21  containers  overboard, 
including  4  containers  of  the  hazardous 
material  arsenic  trioxide. 

The  Coast  Guard  convened  a  Board  of 
Inquiry  to  investigate  the  M/V  SANTA 
CLARA  I  incident.  The  Board  found  that 
the  incident  was  caused  by  cargo 
securing  failiu-es  in  connection  with  bad 
weather  and  human  error.  Based  on  its 
findings,  the  Board  recommended 
adopting  the  International  Maritime 
Organization  (IMO)  voluntary 


guidelines  on  cargo  securing  manuals  as 
regulations  in  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  (SOLAS).  The  Commandant 
approved  the  Board's  recommendation. 
With  the  support  of  other  IMO  member 
governments,  the  U.S.  led  a  proposal  to 
include  new  requirements  for  cargo 
securing  manuals  in  SOLAS.  These 
requirements  were  adopted  as  part  of 
the  1994  amendments  to  SOLAS.  These 
requirements  are  located  in  SOLAS 
Chapters  VI/5.6  and  VII/6.6. 

Under  SOLAS,  all  cargo  vessels 
engaged  in  international  trade  and 
equipped  with  a  cargo  securing  system 
or  an  individual  securing  arrangement 
must  have  an  approved  cargo  securing 
manual  on  board  by  December  31,  1997. 
The  vessel's  flag  state  administration 
must  approve  the  cargo  securing 
manual.  Under  SOLAS  and  Title  46, 
Code  of  Federal  Regulations  (CFR) 
90.05-10,  these  requirements  for  a  cargo 
securing  manual  apply  to  all  U.S.  flag 
cargo  vessels  of  500  gross  tons  or  more, 
engaged  in  international  trade.  Vessel 
types  affected  include  general  cargo 
vessels,  cellular  containerships,  roll-on/ 
roll-off  vessels,  passenger/cargo  vessels, 
supply  vessels,  bulk  vessels  capable  of 
carrying  non-bulk  cargo,  heavy  lift 
ships,  freight  ships  carrying  packaged  or 
break-bulk  cargoes,  and  other  similar 
vessels.  Any  vessel  engaged  solely  in 
the  carriage  of  bulk  solids  or  liquid 
cargo  is  exempt  from  the  requirements 
for  a  cargo  securing  manual. 

Approved  ceu^o  securing  manuals 
must  provide  up-to-date  information 
and  guidance  to  assist  a  vessel's  master 
and  crew  regarding  the  proper  use  of  the 
equipment  available  to  adequately  stow 
and  secure  the  vessel's  cargo. 

Navigation  and  Vessel  Inspection 
Circular  10-97  (NVIC  10-97), 
"Guidelines  for  Cargo  Securing  Manual 
Approval",  provides  interim  guidtmce 
for  U.S.  flag  vessel  compliance  with  the 
SOLAS  requirements  for  a  cargo 
securing  manual.  The  NVIC  includes 
interim  cargo  securing  manual 
submittal,  review,  approval,  and  appeal 
procedures.  A  copy  of  the  NVIC  is 
available  in  the  public  docket  or  in  the 
Internet  at  http://www.uscg.mil/hq/g-m/ 
nvic/. 

Problems  with  cargo  securing  sue  not 
limited  to  vessels  engaged  in 
international  trade.  There  have  been  a 
number  of  cargo-related  marine 
casualties  (such  as  loss  overboard  of 
containerized  hazardous  material) 
involving  U.S.  flag  vessels  engaged  in 
U.S.  domestic  coastwise  trade.  The 
majority  of  domestic  marine  casualties 
were  caused  by  poor  cargo  securing 
methods,  inadequate  equipment,  and 
poor  planning  and  management  of  cargo 
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securing  personnel.  Because  of  this 
trend  and  the  resulting  risk  to  the  public 
and  the  environment,  the  Coast  Guard  is 
considering  the  need  for  cargo  securing 
requirements  for  U.S.  vessels  engaged  in 
U.S.  domestic  coastwise  trade. 

Public  Meeting 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  the  Coast 
Guard  point  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  January  29, 1999. 

The  Coast  Guard  will  begin  the  public 
meeting  with  a  brief  presentation 
discussing  the  primary  causes  and 
contributing  factors  of  cargo-related 
marine  casualties  occurring  in  U.S. 
waters  during  the  last  5  years.  The 
presentation  will  highlight  the  need  to 
comply  with  and  enforce  applicable 
SOLAS  regulations  for  vessels  engaged 
in  international  trade,  and  explore 
potential  standards  for  vessels  engaged 
in  U.S.  domestic  coastwise  trade. 

Dated:  January  5, 1999. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Envionmental  Protection. 
(FR  Doc  99-535  Filed  1-8-99;  8:45  am) 

BILUNO  COOE  4Q10-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  South  Corridor  Transitway, 
Charlotte,  NC 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

summary:  The  Federal  Transit 
Administration  (FTA)  and  the  City  of 
Charlotte  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  on 
the  proposed  South  Corridor  Transitway 
in  Mecklenburg  Coimty,  North  Carolina. 
The  study  corridor  of  approximately 
13.5  miles  extends  from  Uptovm 
Charlotte  (the  center  city)  to  the  Town 
of  Pineville. 

The  EIS  will  evaluate  the  following 
alternatives:  a  No-Build  alternative;  a 
Transportation  System  Management 
alternative  consisting  of  low  to  mediiun 
cost  improvements  to  the  facilities  and 
operation  of  local  bus  services 


(Charlotte  Transit)  in  addition  to 
currently  planned  transit  improvements 
in  the  study  corridor;  and  multiple 
"Build"  alternatives  including  light  rail 
transit,  diesel  multiple  units,  bus  rapid 
transit,  and  combined  bus  rapid  transit 
and  high-occupancy  vehicle  facilities. 
(See  Section  III.  Alternatives  for 
additional  information.)  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  federal,  state,  and  local  agencies, 
and  through  public  and  agency 
meetings. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  the  City  of  Charlotte  by  March 
1,  1999.  See  ADDRESSES  below.  Scoping 
Meetings:  A  public  scoping  meeting  will 
be  held  on  Wednesday  January  27,  1999 
from  5:00  p.m.  to  9:00  p.m.  at  the 
Sedgefield  Middle  School  located  at 
2700  Dorchester  Place,  Charlotte,  NC. 
See  ADDRESSES  below. 

ADDRESSES:  Written  comments  on  the 
scope  of  alternatives  and  impacts  to  be 
studied  should  be  sent  to  Mr.  Rick 
Davis,  City  of  Charlotte  Corporate 
Communications,  600  East  Fourth 
Street.  Charlotte,  NC  28202-2858. 
Scoping  meetings  will  be  held  at  the 
following  location:  Sedgefield  Middle 
School,  2700  Dorchester  Place, 
Charlotte,  NC.  See  DATES  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Myra  Immings,  Federal  Transit 
Administration,  Region  IV,  (404)  562- 
3508. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  the  Qty  of  Charlotte 
invite  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  alternatives  to  be  evaluated  and 
identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  Specific 
suggestions  related  to  additional 
alternatives  to  be  examined  and  issues 
to  be  addressed  are  welcome  and  will  be 
considered  in  the  final  scope.  Scoping 
comments  may  be  made  at  the  scoping 
meetings  or  in  writing  no  later  than 
March  1, 1999.  (see  DATES  and 
ADDRESSES  above).  During  scoping, 
comments  should  focus  on  identifying 
specific  social,  economic,  or 
environmental  impacts  to  be  evaluated, 
and  suggesting  alternatives  that  are  less 
costly  or  less  environmentally  damaging 
whicii  achieve  similar  transit  objectives. 
Comments  should  focus  on  the  issues 
and  alternatives  for  analysis,  and  not  on 
a  preference' for  a  particular  alternative. 


Scoping  materials  will  be  available  at 
the  meeting  or  in  advance  of  the 
meeting  by  contacting  the  City  of 
Charlotte  as  indicated  above.  If  you 
wish  to  be  placed  on  the  maiUng  list  to 
receive  further  information  as  the 
project  continues  contact  Mr.  Rick  Davis 
at  the  City  of  Charlotte  Corporate 
Commimications  (see  ADDRESSES 
above). 

II.  Description  of  Study  Area  and 
Project  Need 

The  proposed  project  consists  of  a 
major  public  transit  investment  in  the 
South  Corridor  of  the  Charlotte- 
Mecklenburg  region.  The  project 
corridor  length  is  approximately  13.5 
miles  and  extends  from  Uptown 
Charlotte  (the  center  city)  to  the  Town 
of  Pineville.  The  project  study  area  is 
generally  bounded  by  Interstate  77  (I- 
77)  on  the  west,  and  US  521  (South 
Boulevard]  on  the  west,  and  includes 
the  Norfolk  Southern  rail  line.  Land 
uses  in  the  study  corridor  are 
characterized  by  higher  density  office 
and  commercial  development  at  the 
northernmost  portion  of  the  corridor 
located  in  the  center  city;  the  remainder 
of  the  corridor  has  predominantly  older, 
low  density  strip  commercial,  li^t 
industrial/manufacturing  uses,  with  the 
southern  portion  having  a  mixed  use 
character  of  residential,  commercial, 
and  some  undeveloped  tracts  of  land. 

The  South  Corridor  Transitway 
project  is  a  direct  outgrowth  of  prior 
transit  planning  activities  for  the  region. 
Future  growth  projections  for  the  region 
estimate  a  population  increase  of  57 
percent  and  a  47  percent  increase  in 
employment  by  the  year  2025.  The  2025 
Integrated  Transit-Land  Use  Plan  for 
Charlotte-Mecklenburg  identified  the 
South  Corridor  as  a  high-priority  transit 
corridor  based  on  current  and  future 
mobility  needs,  cost  feasibility  and 
potential  ridership. 

The  South  Boulevard  corridor  (US 
521)  and  portions  of  1-77  within  the 
study  area  experience  severe  congestion 
and  delays  and  are  considered  to  be  one 
of  the  major  transportation  problems 
facing  this  rapidly  growing  region.  The 
North  Carolina  Department  of 
Transportation  (NCDOT)  estimates  that 
neither  of  these  facilities  will  be 
widened  within  the  next  15-20  years 
because  of  costs  and  other  impacts. 
Currently,  South  Boulevard,  a  four-lane 
arterial,  is  rated  as  having  very  poor 
mobility  and  with  the  projected  increase 
in  future  traffic  volumes,  travel 
conditions  will  continue  to  deteriorate. 
Past  studies  performed  in  accordance 
with  federal  guidelines  indicate  the 
need  for  increased  pubLc  transit 


1650 


Federal  Register/Vol.  64,  No.  6/Monday,  January  11,  1999/Notices 


services  in  addition  to  roadway  facilities 
in  the  Charlott«-Mecklenburg  region. 
In  response  to  this  need,  the  City  of 
Charlotte  in  coi  ijunction  with  FTA  is 
initiating  the  scoping  phase  of  the  EIS 
process  to  evaluate  alternative  transit 
options  for  the  jSouth  Corridor. 

III.  AltemativeB 

The  alternatives  proposed  for 
evaluation  include:  (1)  No-build,  which 
involves  no  change  to  transportation 
service  or  facilities  in  the  corridor 
beyond  already^  committed  projects;  (2) 
a  Transportation  System  Management 
alternative,  which  consists  of  low  to 
medium  cost  improvements  to  the 
operations  of  the  local  bus  service, 
Charlotte  Transit,  in  addition  to  the 
currently  planiied  transit  improvements 
in  the  corridor;  land  multiple  "build" 
alternatives  including  (3)  light  rail 
transit  (LRT)  located  within  the  existing 
Norfolk  Southern  rail  right  of  way  and 
the  South  Boulivard  (US  521)  right  of 
way;  (4)  diesel  multiple  units  (DMU) 
located  in  the  existing  Norfolk  Southern 
rail  right  of  way;  (5)  bus  rapid  transit 
(BRT)  using  exclusive  bus-only 
roadways  in  tha  project  corridor 
including  lhose(  constructed  within  the 
existing  Norfoll^  Southern  rail  right  of 
7  right  of  way;  (6) 

d  high-occupancy 
cilities  using  the  1-77 


way  and  the  I- 
combined  BRT 
vehicle  (HOV) 
right  of  way. 

IV.  Probable  E 


FTA,  NCDOTl 
Charlotte  will 
social,  economit 
impacts  of  the 
the  EIS.  Primar 
are  expected  to 
protection 
justice,  potential 


and  the  City  of 
uate  all  significant 
and  environmental 
alternatives  analyzed  in 
environmental  issues 
nclude  neighborhood 
environmental 
contamination  sites, 


e/ali 


aest  letics 


Make 


changes  in  traffic  patterns,  potential 
archaeological  and  historic  resources, 
and  possibly  some  natural  areas  and 
wetlands.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parking  impacts  near  stations 
and  throughout  the  project  corridor, 
visual  impacts,  cultural  and  community 
resource  impacts,  public  recreational 
facility  impacts,  noise  and  vibration 
impacts,  and  air  quality  impacts.  In 
addition,  adverse  impacts  to 
underprivileged  social  groups  will  be 
considered.  Impacts  to  wetlands,  natural 
areas,  rare  and  endangered  species, 
water  quality  and  potential 
contamination  sites  will  be  evaluated. 
The  impacts  will  be  evaluated  both  for 
the  construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  any  significant  adverse  impacts 
will  be  developed. 

Issued  on:  December  31, 1998. 
George  T.  Thomson, 
Deputy  Regional  Administrator. 
(FR  Doc.  99-539  Filed  1-8-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-3701 ;  Notice  2] 

Mitsubishi  Motor  Sales  of  America  Inc.; 
Grant  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Mitsubishi  Motor  Sales  of  America 
(MMSA)  of  Cypress,  California,  has 
determined  that  some  of  its  1994-1998 
models  fail  to  meet  the  requirements  of 
paragraph  S4  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  118. 


"Power-operated  window,  partition,  and 
roof  panel  systems,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defects  and  Noncompliance 
Reports."  MMSA  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

A  notice  of  receipt  of  an  application 
was  published  in  the  Federal  Register 
(63  FR  28024)  on  May  21,  1998. 
Opportunity  was  afforded  for  comments 
until  June  28, 1998.  No  comments  were 
received. 

Ehiring  the  periods  indicated  below, 
the  applicant  imported  and  sold  or 
distributed  approximately  57,294 
vehicles  equipped  with  power  sunroofs 
that  did  not  meet  certain  requirements 
mandated  by  FMVSS  No.  118. 
Specifically,  paragraph  S4  of  FMVSS 
No.  118  requires  that  power  windows, 
partitions,  and  sunroofs  be  closed  only 
under  certain  circumstances.  One  of 
those  circumstances  is  that  a  power 
sunroof  may  be  closed: 

*   *   *  during  the  interval  between  the  time 
the  locking  device  which  controls  the 
activation  of  the  vehicle's  engine  is  turned  off 
and  the  opening  of  either  of  a  two-door 
vehicle's  doors  or,  in  the  case  of  a  vehicle 
with  more  than  two  doors,  the  of)ening  of 
either  of  its  front  doors. 

In  the  Mitsubishi  vehicles  identified 
below,  activation  of  the  power  sunroof 
stops  immediately  after  the  ignition  is 
turned  off  and  the  driver's  side  door  is 
open.  The  sunroof  continues  to  operate, 
however,  for  thirty  seconds  after  the 
ignition  is  turned  off  and  the  passenger 
front  door  is  opened.  This  continued 
operation  does  not  comply  with  the 
requirements  of  S4  of  FMVSS  No.l  18. 


MMC 

MMC 

Mitsubishi  Motor  |i^anufacturing  of  Amer- 
ica, Inc. 


Line 


Mitsubishi  3000GT 

Mitsubishi  Mirage  (Co^)e  and  Sedan) 
Mitsubishi  Galant 


Model  year 


94  to  98 
97  to  98 
94  to  98 


No.  of  affected 
vehicles 


5,855 

1,383 

50,056 


Dates  of  man- 
ufacture 


5/94--4/98 
6/96-5/98 
3/93-3/98 


NHTSA  agrees  with  MMSA's 
arguments  in  su  pport  of  its  appHcation 
for  inconsequenitial  noncompliance. 
That  discussionjwas  published  in  the 
Federal  Registel  (63  FR  28024)  on  May 
21,1998.  Essentially,  NHTSA  agrees 
With  MMSA  thi  FMVSS  118  sets  forth 
requirements  for  power  operated 
windows,  partitions,  and  roof  panel 
systems  (e.g.,  sufiroofs]  to  minimize  the 
risk  of  injury  or  Ideath  from  accidental 
operation  of  theie  systems  and  that 
FMVSS  118  S4(^)  was  designed  to 


reduce  the  possibility  of  unsupervised 
children  operating  the  power  windows, 
partitions  or  sunroofs  in  a  vehicle.  It  is 
expected  that  after  a  vehicle's  ignition  is 
turned  off,  but  prior  to  opening  either  of 
the  vehicle's  front  doors,  an  adult  will 
remain  in  the  vehicle  to  supervise  and 
protect  children  from  the  safety  risks 
associated  with  operation  of  a  power 
window,  partition,  or  sunroof  system. 
Hence,  there  should  be  no  additional 
risk  in  allowing  continued  operation  of 
the  power  window,  partition  or  sunroof 


after  the  ignition  is  turned  off  but  prior 
to  the  opening  of  either  front  door 
because  of  the  presence  of  the 
supervising  adult.  As  MMSA  said,  "This 
premise  is  especially  true  for  the  driver 
side  door.  In  most  circumstances,  an 
adult  driver  normally  exits  the  vehicle 
from  the  driver  side  door.  If  the 
vehicle's  driver  side  door  has  not  been 
opened,  the  adult  driver  is  most  likely 
still  in  the  vehicle."  It  further  states  that 
the  probability  of  unsupervised  children 
being  exposed  to  injury  from  the 
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foregoing  sunroof  system  during  the  30 
seconds  after  the  ignition  key  has  been 
turned  off  and  the  front  passenger  door 
only  is  opened  is  extremely  remote. 
NHTSA  agrees  that  this  is  a  reasonable 
argument  regarding  this  particular 
situation. 

Additionally,  MMSA  asserted  that  the 
situation  is  similar  to  another  situation 
involving  vehicles  manufactured  by 
Volkswagen  of  America,  Inc. 
(Volkswagen).  In  Volkswagen's  case,  the 
company  manufactured  approximately 
20,000  vehicles  with  power  windows. 
The  power  windows  ceased  to  operate 
immediately  after  the  ignition  was 
turned  off  and  the  driver's  side  door  was 
opened.  The  windows  continued  to 
operate,  however,  for  ten  minutes  after 
the  ignition  was  turned  off  and  the  front 
passenger  door  only  was  opened. 
Volkswagen  petitioned  the  agency  for  a 
determination  of  inconsequential 
noncompliance  [See  60  FR  26475 
(1995)].  NHTSA  granted  the  petition 
based  on  reasons  similar  to  those  offered 
by  MMSA  [See  60  FR  48197  (1995)]. 

NHTSA  agrees  with  MMSA  that  its 
situation  is  similar  to  the  Volkswagen 
situation.  In  that  situation,  the  vehicles 
also  were  passenger  cars,  the  same 
vehicle  type  as  the  Mitsubishi  vehicles. 
In  NHTSA's  opinion,  the  driver  was 
unlikely  to  exit  the  vehicle  by  moving 
over  the  transmission  hump/console 
and  going  through  the  passenger  door  in 
a  passenger  vehicle.  The  agency 
reasoned  that  drivers  were  only  likely  to 
exit  through  the  driver's  door.  When 
they  did  so,  with  the  key  in  the  off 
position,  the  power  windows  would 
cease  to  operate.  The  fact  that  the  power 
wrindows  would  continue  to  operate 
when  only  the  passenger  side  door 
opened  occurred  was  deemed  to  be 
inconsequential,  because  the  driver 
would  still  be  present  and  in  control  of 
the  vehicle.  On  the  other  hand,  a  similar 
situation  occurred  with  the  Nissan 
Quest  and  Mercury  Villager  vehicles, 
but  NHTSA  decided  that  the 
noncompliance  was  consequential  to 
safety.  The  significant  difference  is  that 
the  Nissan  and  Mercury  vehicles  are 
mlnlvans.  Drivers  are  more  likely  to  exit 
through  the  passenger  door  of  a  mlnlvan 
because  of  the  added  Interior  space  and 
because  any  transmission  hump/console 
is  not  nearly  such  an  obstacle  in  a 
mlnlvan. 

In  view  of  the  two  argtunents  offered 
by  MMSA  and  reviewed  by  NHTSA,  the 
agency  does  not  deem  this  specific  issue 
to  be  a  serious  safety  problem 
warranting  a  safety  recall.  Accordingly, 
NHTSA  has  decided  that  the  appUcant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  described  above  is 
inconsequential  to  motor  vehicle  safety. 


Therefore,  its  application  is  gremted,  and 
the  applicant  is  exempted  from 
providing  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  30118  and  from  remedying  the 
noncomphance  as  required  by  49  U.S.C. 
30120. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  January  5. 1999. 
Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  99-538  Filed  1-8-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  MC-F-20942] 

Laidlaw,  Inc.  et  al. — Control  and 
Merger — D-A-R  Transit  Systems,  Inc. 
d/b/a  Galaxy  Charters  et  al. 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  tentatively  approving 
finance  application. 

summary:  Laidlaw,  Inc.  (Laidlaw  or 
applicant),  a  noncarrier  that  currently 
controls  seven  interstate  motor 
passenger  carriers,  has  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  four  additional  motor 
passenger  carriers  and  ultimately  to 
merge  the  carriers  into  existing  Laidlaw 
affiliates.  Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  part  1182  (effective  October  1, 
1998).  The  Board  has  tentatively 
approved  the  transaction  and,  if  no 
opposing  comments  are  timely  filed, 
this  notice  will  be  the  final  Board 
action. 

DATES:  Comments  must  be  filed  by 
February  25, 1999.  Applicant  may  file  a 
reply  by  March  12, 1999.  If  no 
comments  are  filed  by  February  25, 
1999,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20942  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  appUcant's  representative: 
Mark  J.  Andrews,  Barnes  and 
Thomburg,  Suite  500, 1401  Eye  Street. 
NW,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600  [TDD 
for  hearing  impaired:  (202)  565-1695.] 


SUPPLEMENTARY  INFORMATION:  Laidlaw 
currently  controls  seven  interstate  motor 
passenger  carriers  '  and  three  intrastate 
or  regional  carriers  not  subject  to  federal 
economic  regulation. ^  A  notice 
published  in  Laidlaw  Inc.  and  Laidlaw 
Transit  Acquisition  Corp. — Merger — 
Greyhound  Lines.  Inc.,  STB  Docket  No. 
MC-F-20940  (STB  served  Dec.  17, 
1998)  (63  FR  69710)  tentatively 
approved  the  merger  of  Greyhound 
Lines,  Inc.  into  Laidlaw's  wholly  owned 
subsidiary,  Laidlaw  Transit  Acquisition 
Corp.,  to  become  effective  February  1, 
1999.3 

Laidlaw  is  seeking  Board  approval 
under  49  U.S.C.  14303  for  several 
control,  merger  and  consolidation 
transactions  by  which  Laidlaw  proposes 
to  acquire  four  additional  interstate 
motor  carriers:  (1)  A  company  formerly 
known  as  CAR  Enterprises  Ltd.  of 
Grayslake,  IL  (CAR),  which  has  a 
successor-in-interest  known  as  Laidlaw 
Transit  Services  (Two),  Inc.  of 
Burlington,  Ontario  (Transit  Two)  (MC- 
163344);  (2)  D-A-R  Transit  Systems, 
Inc.  d/b/a  Galaxy  Charters  of  Crystal 
Lake,  IL  (DAR)  (MC-311766);  (3) 
Voyageur  Colonial  Limited  of  Montreal, 
Quebec  (Voyageur),  including  two 
successors-ln-interest:  1327130  Ontario 
Limited  of  Toronto.  Ontario  (1327130 
Ontario)  *  and  3552926  Canada  Inc.  of 
Burlington,  Ontario  (3552926  Canada) 
{MC-83928);  and  (4)  1128570  Ontario 
Ltd.  (1128570  Ontario)  and  its  sole 
stockholder,  Ms.  Gisele  Rockey  (Rockey) 
d/b/a  Northern  Escape  Tours  (Escape), 
and  its  successor-in-interest:  1327172 


'  LaidUw's  federally  regulated  affiliatei  are: 
Greyhound  Canada  Transportation  Corp.  (GCTC) 
(MC- 304126).  which  is  not  currently  affiliated  with 
Greyhound  Lines,  Inc.;  Laidlaw  Transit,  Inc.  (MC- 
161299);  Laidlaw  Transit  Ltd.  (MC-102189):  Roesch 
Lines,  Inc.  (Roesch)  (MC-119843);  Safe  Ride 
Services,  Inc.  (Safe  Ride)  (MC-246193);  Vancom 
Transportation-Illinois,  LP.  (MC-167816);  and 
Willett  Motor  Coach  Co.  (Willett)  (MC-16073). 

^  Laidlaw's  other  motor  transportation  affiliates 
are:  Empex  Ventures,  Inc.  (California);  Laidlaw 
Transit  Services,  Inc.  (Minnesota  and  the 
Washington  Metropolitan  Area  Transit 
Commission)  (LTSI);  and  The  Dave  Companies,  Inc. 
(California  and  Minnesota). 

'Greyhound  holds  nationwide,  motor  ftassenger 
carrier  operating  authority  under  Docket  No.  MC- 
1S15,  and  controls,  directly  or  indirectly,  the 
following  ten  regional  motor  passenger  carriers: 
Continental  Panhandle  Lines,  Inc.  (MC-8742); 
Valley  Transit  Co.,  Inc.  (MC-74);  Carolina  Coach 
Co.,  Inc.  (MC-13300);  Texas,  New  Mexico  k 
Oklahoma  Coaches.  Inc.  (MC-61120);  Vermont 
Transit  Co.  Inc.  (MC-4S626):  Los  Rapidos,  Inc. 
(MC-293638):  Americanos  U.S.A.,  L.L.C. 
(Americanos)  (MC- 30981 3);  Gonzales.  Inc.  d/b/a 
Golden  State  Transportation  (Gonzales)  (MC- 
173837):  PRB  Acquisition  LLC  (MC-66810);  and 
Autobuses  Amigos,  L.L.C.  (Amigos)  (MC- 340462- 
C). 

*  Allegedly,  Voyageur's  authority  would  be 
transferred  to  1327130  Ontario. 
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Ontario.  Ltd.  (^327172  Ontario)  (MC- 
231298).'  ; 

Board  approual  is  also  sought  under 
49  U.S.C.  1430}  for  (1)  the  prospective 
mergor  of  Transit  Two  and  DAR  into 
LTSI;  (2)  the  pi(ospective  consolidation 
of  operations  alid  assets  of  Voyageur 
into  GCTC;  ana  (3)  the  consoHdation  of 
operations  and  assets  of  1128570 
Chitario  into  G<TC.  Applicants  state 
further  that  the  interstate  operating 
authorities  of  E  AR,  Voyageur  and 
Escape  would  be  surrendered  as 
duphcative. 

Applicant  states  that  the  operations  of 
CAR  and  DAR  have  historically 
consisted  primarily  of  municipal  transit 
services  in  the  Chicago,  IL  area,  which 
is  not  subject  t0  federal  authority,  and 
that  the  operatijons  of  Voyageur  and 
Escape  have  cohsisted  of  regular-route 
and  charier  operations  conducted 
primarily  within  Canada.  Applicant 
further  states  tl^at  CAR/Transit  Two. 
DAR,  Voyageui|  and  Escape  do  not  hold 
intrastate  authdrity.  Applicant  further 
states  that  thesa  transactions  will  not 
significantly  increase  its  current  share  of 
the  North  American  markets  for 
municipal  traniit/paratransit  and 
intercity/touristn  operations  by 
passenger  motor  carriers.  In  each  of 
these  markets,  applicant  states  that  its 
current  share  is  approximately  2%. 

Applicant  stakes  that  the  transactions 
will  not  reduce  competition  in  the 
regulated  bus  industry  or  competitive 
options  availab  e  to  the  traveling  public 
in  the  U.S.  Applicant  indicates  that 
most  of  its  cum  int  operations  are 
unregulated,  anid/or  take  place  outside 
the  U.S.  Applicant  acknowledges, 
however,  that  tkis  situation  would 
change  after  its  proposed  acquisition  of 
Greyhound  thatjhas  been  tentatively 
approved  in  STB  Docket  No.  MC-F- 
20940.  Applicalit  indicates,  however, 
that  it  will  continue  to  face  substantial 
competition  ftoin  other  bus  companies 
and  transportation  modes  in  the  United 
States. 

Laidlaw  contends  that  the  proposed 
transactions  will  produce  substantial 
benefits,  including  interest  cost  savings 
from  restructuring  of  debt  and  reduced 
operating  costs  pom  applicant's 
enhanced  voluriie  purchasing  power. 
Applicant  clainjs  that  the  carriers  it  will 
acquire  will  bertefit  from  the  lower 
insurance  premiums  it  has  negotiated 
and  from  volun^  discounts  for 
equipment  and  ruel.  Applicant  also 
asserts  that  it  improves  the  efficiency  of 
all  acquired  carriers,  while  maintaining 


'Applicant  indicates 
Two,  DAR  and  1327  1 
held  in  separate,  in 
shares  of  1327130  O^itario 
trust,  if  necessary 


that  the  shares  of  Transit 
72  Ontario  are  currently  being 
d  spendent  voting  trusts  and 

will  be  placed  in  a  voting 


responsiveness  to  local  conditions,  by 
providing  centralized  services  to 
support  decentralized  operational  and 
marketing  managers.  Centralized 
support  services  are  provided  in  such 
areas  as  legal  affairs,  accounting, 
purchasing,  safety  management, 
equipment  maintenance,  driver  training, 
human  resources  and  environmental 
compliance.  In  addition,  applicant 
states  that  it  facilitates  vehicle  sharing 
arrangements  between  acquired  entities, 
so  as  to  ensure  maximum  utilization 
and  efficient  operation  of  equipment. 
According  to  applicant,  the  involved 
transactions  offer  ongoing  benefits  for 
employees  of  acquired  carriers  not  only 
because  of  the  efficiencies  described 
above,  but  also  because  applicant's 
poUcy  is  to  honor  all  collective 
bargaining  agreements  of  acquired 
carriers. 

Applicant  asserts  that  the  aggregate 
gross  operating  revenues  from  interstate 
operations  of  the  operations  of  carriers 
to  be  acquired  and  all  of  Laidlaw's 
affiliated  motor  carriers  exceeded  $2 
million  for  the  12-month  period  prior  to 
the  date  of  the  earliest  agreement 
covered  by  the  application.  AppUcant 
certifies  that  none  of  its  current  affiliates 
nor  any  of  the  carriers  it  proposes  to 
acquire  has  been  assigned  a  safety 
fitness  rating  of  less  than  satisfactory  by 
the  U.S.  Department  of  Transportation.* 
Applicant  further  certifies  that  all 
involved  carriers  maintain  sufficient 
liability  insurance  and  that  none  of  the 
involved  carriers  has  been  or  is  either 
domiciled  in  Mexico  or  owned  or 
controlled  by  persons  of  that  country. 

Under  49  U.S.C.  14303(b),  the  Board 
must  approve  and  authorize 
transactions  it  finds  consistent  with  the 
public  interest,  taking  into  account  at 
least:  (1)  The  effect  of  the  transactions 
on  the  adequacy  of  transportation  to  the 
public;  (2)  the  total  fixed  charges  that 
result;  and  (3)  the  interest  of  affected 
carrier  employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transactions  are 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  If  no  timely 
comments  are  filed  by  the  expiration  of 
the  comment  period,  this  decision  will 
take  effect  automatically  and  will  be  the 
final  Board  action. 


'According  to  the  application,  Laidlaw's  current 
affiliates,  GCTC,  Roesch,  Safe  Ride  and  Willet  have 
satisfactory  ratings:  Laidlaw's  other  afHIiates  are 
unrated.  Of  the  companies  to  be  acquired,  Voyageur 
has  a  satisfactory  rating;  the  other  companies  are 
unrated. 


Board  decisions  and  notices  are 
available  at  our  website  at: 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  above-described  transactions 
are  approved  and  authorized,  subject  to 
the  timely  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
February  25,  1999.  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on  (1)  the  U.S.  Department  of  Justice. 
Antitrust  Division,  10th  Street  and 
Pennsylvania  Avenue.  N.W., 
Washington.  DC  20530  and  (2)  the  U.S. 
Department  of  Transportation,  Office  of 
Motor  Carriers-HIA  30,  400  Virginia 
Avenue,  S.W.,  Suite  600,  Washington, 
DC  20024. 

Decided:  January  4, 1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Owen  and  Commissioner  Clybum. 
Vernon  A  Williams, 
Secretary. 

IFR  Doc.  99-566  Filed  1-8-99;  8:45  am) 
BtLUNQ  CODE  4»1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Notice  of  Open  Meeting  of  Citizen 
Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  open  meeting  of 

Citizen  Advocacy  Panel. 

SUMMARY:  An  open  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held  in 
Sunrise,  Florida. 

DATES:  The  meeting  will  be  held  Friday, 
January  22. 1999  and  Saturday,  January 
23.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227.  or 
954-423-7973. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
January  22, 1999  from  7:00  pm  to  9:00 
pm  and  Saturday,  January  23, 1999  from 
9:00  am  to  1:00  pm,  in  Room  225.  CAP 
Office.  7771  W.  Oakland  Park  Blvd., 
Simrise,  Florida  33351.  The  public  is 
invited  to  make  oral  comments  fi-om 
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10:00  am  to  11:00  am  on  Saturday, 
January  23. 1999.  Individual  comments 
will  be  limited  to  10  minutes.  If  you 
would  like  to  have  the  CAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-423-7973,  or  write 
Nancy  Feiree,  CAP  Office,  7771  W. 
Oakland  Park  Blvd.  Rm.  225,  Sunrise, 
FL  33351.  Due  to  limited  conference 
space,  notification  of  intent  to  attend  the 
meeting  must  be  made  with  Nancy 
Ferree.  Ms.  Ferree  can  be  reached  at  1- 
888-912-1227  or  954-^23-7973. 

The  agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  4, 1999. 
Jack  Mannion, 
Chief,  Special  Projects. 
(PR  Doc.  99-453  Filed  1-8-99;  8:45  am] 
BHJJNQ  OOOE  4830-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination:  "l^nd  of 
the  Winged  Horsemen:  ART  IN 
POLAND,  1572-1764" 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978), 
and  E)elegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Land  of  the 
Winged  Horsemen:  Art  in  Poland,  1572- 


1764."  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
objects  at  The  Walters  Art  Gallery, 
Baltimore,  MD,  from  on  or  about  March 
2,1999,  to  on  or  about  May  9, 1999,  at 
the  Art  Institute  of  Chicago,  Chicago,  IL 
fi-om  on  or  about  June  5, 1999,  to  on  or 
about  September  6, 1999,  at  the 
Huntsville  Museimi  of  Art,  Huntsville, 
AL,  bom  on  or  about  September  25, 

1999,  to  on  or  about  November  28, 1999, 
at  the  San  Diego  Museimi  of  Art,  San 
Diego.  CA  from  on  or  about  December 
18,  1999,  to  on  or  about  February  27, 

2000,  and  the  Philbrook  Museum  of  Art, 
Tulsa,  OK.  from  on  or  about  March  25, 
2000,  to  on  or  about  June  18,  2000,  is 

in  the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATKSN  CONTACT:  Ms. 
Carol  Epstein,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/61&-5030,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street.  SW,  Washington,  DC  20547- 
0001. 

Dated:  January  4, 1999. 
Les  Jin. 

General  Counsel. 

[FR  Doc.  99-509  Filed  1-8-99;  8:45  am) 
BHJJNQ  OOOE  823IM>1-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination:  "The 
Museum  as  Muse:  Artists  Reflect" 

agency:  United  States  Information 
Agency. 


ACTKM:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR.  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Museum 
as  Muse:  Artists  Reflect,"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultiu^l  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  objects  at  The  Museum  of 
Modem  Art,  New  York,  NY,  from  on  or 
about  March  10, 1999,  to  on  or  about 
June  1, 1999,  and  at  the  Museum  of 
Contemporary  Art,  San  Diego,  in 
LaJoUa,  California,  from  on  or  about 
September  26,  1999,  to  on  or  about 
January  9,  2000,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  Ust  of  exhibit  objects  and 
for  further  information,  contact  Ms. 
Lorie  Nierenberg,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
202/619-6084.  The  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547- 
0001. 

Dated:  January  5, 1999. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  99-508  Filed  1-8-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Revision  of  HHS  Natlonai 
Environmental  Policy  Act  Compliance 
Procedures  and  Procedures  for 
Environmental  Protection 

AGENCY:  Department  of  Health  and 
Human  Servicas,  Office  of  the  Secretary. 
ACTION:  Notice  pf  proposed  revision  of 
HHS  NEPA  Prdcedures. 


DATES:  Written  comments  must  be 
received  on  or  before  February  10, 1999. 
SUMMARY:  In  aocordance  vdth  the 
provisions  of  tile  National 
Environmental'Policy  Act  of  1969 
(NEPA),  as  amended,  and  other  related 
environmental  laws,  executive  orders, 
and  regulation!  the  Department  of 
Health  and  Hufian  Services  published 
procedures  in  1980  for  conducting 
environmental  reviews,  preparing 
necessary  documentation  and  making 
program  decisii)ns  to  ensure  that 
environmental  {protection  is  an  integral 
part  of  HHS  operations.  These 
procedures  ha^ie  recently  been  revised 
and  updated.  Qomments  from  interested 
parties  are  solicited. 

FOA  FURTHER  INFORMATION  CONTACT:  Dick 
Green,  Office  of  Facilities  Services, 
Department  of  Health  and  Human 
Services,  Hubert  H.  Humphrey  Building, 
Room  729D,  2Q0  Independence  Avenue, 
SW,  Washingtdn,  DC,  20201.  Telephone 
(202)  619-199-^.  FAX  (202)  619-2692.  E- 
mail  Address: 
DGREEN@OS.I^HHS.GOV. 

Dated:  Decsmlier  23, 1998. 
John  J.  CaUahan] 

Assistant  Secretdry  for  Management  and 
Budget.  I 

HHS  Chapter  3)0— General 
Administratioii  Manual;  HHS 
Transmittal  98^2 


part; 

protection 

Contents 


ONMENTAL 


Chapter  and ' 

30-00    EnviTon^iental  Protection 
30-10    Policy    I 

30-20    Adinini»ative  Requirements 
30-30    General  Environmental  Review 

Procedures  I 
30-40    Natural  Asset  Review 
30-50    Nationall  Environmental  Policy  Act 

(NEPA)  Revifew 


vifev 


30-60    Energency  Planning  and  Community 
Right-To-Know  Act  of  1986  (EPCRA) 
Requirements 

30-70    Pollution  Prevention  Act  of  1990 
(PPA)  Requirements 

30-80    Executive  Order  12856,  Federal 
Compliance  with  Right-To-Know  Laws 
and  Pollution  Prevention  Requirements 

30-90  Executive  Order  13101,  Greening  the 
Government  Through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition 

HHS  Chapter  30-00— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  Environmental  Protection 

30-00-00  Purpose 

10  Chapter  Organization 

and  Content 

20  Environmental  Statutes 

and  Executive  Orders 
30  Definitions 

30-00-00    Purpose 

This  Chapter  summarizes  and 
provides  guidance  on  many  current 
statutory,  regulatory  and  Executive 
Order  environmental  authorities.  It  does 
not  create  or  confer  any  rights  on  any 
person  and  it  is  not  intended  to  be  used 
as  the  sole  soiut:e  of  information  for  any 
of  the  referenced  environmental 
compliance  requirements.  The 
Department  recognizes  that  any  of  the 
authorities  described  herein  may  be 
revised  after  the  issuance  of  the  Chapter. 
The  current  specific  environmental 
statute,  regulation  or  Executive  Order 
should  be  reviewed  when  questions 
arise.  To  the  extent  that  any  statement 
in  this  chapter  should  conflict  with  a 
ciurent  applicable  statutory,  regulatory 
or  Executive  Order  requirement,  that 
statutory,  regulatory  or  Executive  Order 
requirement  shall  supersede  any 
inconsistent  provision  of  this  GAM 
Chapter.  Additional  questions  should  be 
referred  to  the  OPDIV  environmental 
officer,  the  E)epartmental  environmental 
program  manager,  and/or  the  Office  of 
the  General  Counsel. 

Fart  30  of  the  General  Administration 
Manual  establishes  Departmental  policy 
and  procedures  with  respect  to 
protection  of  the  environment  and  the 
preservation  of  natural  resources.  Under 
Federal  statutes,  regulations,  and 
Executive  Orders,  all  Federal 
Departments  and  agencies  are  required 
to  comply  with  all  applicable  Federal, 
State  and  local  environmental  statutes, 
laws  and  regulations  and  must  take  into 


account  the  environmental 
consequences  of  their  activities.  In 
many  cases,  the  activities  of  non-Federal 
organizations  which  operate  tmder  the 
authority  or  with  the  support  of  Federal 
Departments  or  agencies  are  also 
included. 

This  Part  supersedes  Part  30, 
Environmental  Protection,  1980,  with 
the  exception  that  Part  30,  Chapter  30- 
40,  Cultural  Asset  Review  (Historical 
Preservation)  remains  in  effect  imtil  a 
separate  revised  Chapter  dealing  with 
this  subject  is  pubUshed. 

30-00-10    Chapter  Organization  and 
Content 

The  chapters  of  Part  30  are  organized 
as  follows: 

•  Chapter  30-00  provides  a  list  and 
summary  descriptions  of  certain 
environmental  laws  and  Executive 
Orders,  and  a  list  of  definitions. 

•  Chapter  30-10  and  30-20  provide 
overall  Departmental  policy  with 
respect  to  environmental  protection  and 
a  simimary  of  internal  administrative 
procedures  which  Departmental 
organizations  must  implement. 

•  Chapter  30-30  provides  a  general 
summary  of  the  environmental  review 
process  for  Departmental  activities 
under  the  National  Environmental 
PoUcy  Act  and  statutes  and  Executive 
Orders  that  require  protection  and 
preservation  of  natural  and  cultural 
assets. 

•  Chapters  30-40  through  30-90 
provide  detailed  requirements  for 
certain  environmental  statutes  and 
Executive  Orders  covered  by  Part  30. 

30-00-20    Environmental  Statutes  and 
Executive  Orders 

Federal  agencies  are  potentially 
subject  to  more  than  150  Federal 
statutes  and  Executive  Orders  governing 
the  environment.  Many  of  these  laws  are 
noted  in  Table  1. 

Environmental  laws  and 
implementing  regulations  that 
significantly  impact  the  Department  are 
summarized  in  the  following 
subsections.  Detailed  guidance  is 
contained  in  other  chapters  of  Part  30 
for  certain  environmental  statutes  and 
Executive  Orders.  Table  1 ,  as  follows, 
indicated  the  location  of  statutes  or 
Executive  Orders  that  are  discussed  in 
Part  30. 


Table  1  .—Statutes  and  Executive  Orders 


Environmental  statute  or  executive  order 


Citation 


Part  30  location 


Acid  PreciprtatioH  Act  of  1980  

Act  to  Prevent  Pollution  From  Stvps  

Agricultural  Act  of  1970  

American  Indian  Religious  Freedom  Act 


42U.S.C.  §§8901  to  8912 
33U.S.C.  §§1901  to  1912 
16U.S.C.  §§1501  to  1510, 
42U.S.C.  §1996 
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Table  1  .—Statutes  and  Executive  Orders— Continued 


Environmental  statute  or  executive  order 


Antarctic  Protection  Act  of  1990 

Antiquities  Act  of  1906 "!!!."."!!!!!!™!™!!!!!!! 

Archeological  and  Historic  Preservation  Act  of  1974  ."!!!!!!!!!!,"!!!!!!!"!!!!!!!!! 

Archeological  Resources  Protection  Act  of  1979 !!!"!!"""!!"! 

Ast)estos  Hazard  Emergency  Response  Act  of  1986 ""!".""!!!."!!!! 

Atomic  Energy  Act  of  1954 ™."."!."! 

Aviation  Safety  and  Noise  Abatement  Act  of  1979  ..!..!!!!!!!!!!!!!!."!!!!.."."."!!!!!," 

Clean  Air  Act *"* 

Clean  Vessel  Act  of  1992 !!!"!!!"!!Z!.Z!"Z!!Z!"" 

Clean  Water  Act  (Federal  Water  Pollution  Control  Act]  ...."!!!!!!!!!"!!!!!!!"!!!!!!! 

Coastal  Barrier  Resources  Act  ["[" 

Coastal  Wetlands  Planning  Protection,  and  Restoration  Act  .!.!!!!!!!!!!!!!!!!!!!!!! 

Coastal  Zone  Management  Act  of  1972 "'"""". 

Community  Environmental  Response  Facilitation  Act ...."" 

Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act 
of  1980  ["Superfund'l 

Emergency  Planning  and  Community  Right-to-Know  Act  of  1986  

Emergency  Wetlands  Resources  Act  of  1986 

Endangered  Species  Act  of  1973 „ !!!!!!!!!!."!!!!!!!,".!!!. 

Energy  Policy  Act  of  1992  "".!!"""""."!!!!!."! 

Energy  Policy  and  Conservation  Act """""!!!"!!!." 

Energy  Reorganization  Act  of  1974 ".."!"!!"!"."."!!. 

Energy  Supply  and  Environmental  Coordination  Act  of  1974  ....!!!."!!!!!!]!!."!."! 

Environmental  Programs  Assistance  Act  of  1984 ...".." 

Environmental  Quality  Improvement  Act  of  1970 !."."!."!!!!!!."..."!!... 

Famnland  Protection  Policy  Act  ; .L...'..... 

Federal  Facility  Compliance  Act  of  1992 „ !.""!."!."!!!!."!".."!! 


Federal  Food.  Drug,  and  Cosmetic  Act 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 

Federal  Land  Policy  and  Management  Act  of  1976 

Federal  Oil  and  Gas  Royalty  Management  Act  of  1982 
Fish  and  Wildlife  Act  of  1956 


Fish  and  Wildlife  Coordination  Act  .„ 

Flood  Disaster  Protection  Act  of  1973 !...."!!!."!.."""!!!." 

Forest  and  Rangeland  Renewable  Resources  Planning  Act  of  1974  """"Z. 

Forest  and  Rangeland  Renewat>le  Resources  Research  Act  of  1978 

Forest  Ecosystems  and  Atmospheric  Pollution  Research  Act  of  1988 '. 

Geothermal  Energy  Research,  Development  and  Demonstration  Act  of 
1974. 

Global  Change  Research  Act  of  1990 

Global  Climate  Protection  Act  of  1987  !,!."!.."!!!! 

Hazardous  Substance  Response  Revenue  Act  of  1980 !.!.""!""""!!. 

Historic  Sites  Act  of  1935  [Historic  Sites.  Buildings,  and  Antiquities  Act]"."!!! 

Indian  Environmental  General  Assistance  Program  Act  of  1992 

Lead-Based  Paint  Exposure  Reduction  Act !!!!!!!!!! 

Lead-Based  Paint  Poisoning  Prevention  Act !!!!!!!!!! 

Lead  Contamination  Control  Act  of  1988  !!!!!!!!!!!!!!!!!!!!!!!!!! 

Low-Level  Radioactive  Waste  Policy  Act !.!!!!!!!!!!!!!!.!!!! 

Marine  Mammal  Protection  Act  of  1972 !.!!!!!!!!!!!!!!!!!!!!!!!!! 

Marine  Protection,  Research,  and  Sanctuaries  Act  of  1972 !!!!!. 


Medical  Waste  Tracking  Act  of  1988 

Migratory  Bird  Treaty  Act !.!!!!!!!!! 

Mining  and  Mineral  Resources  Research  Institute  Act  of  1984 

Multiple-Use  Sustained-Yield  Act  of  1960 

National  Climate  Program  Act  !!!!!!!! 

National  Contaminated  Sediment  Assessment  and  Management  Act 

National  Environmental  Policy  Act  of  1969 

National  Forest  Management  Act  of  1976 „ !!!!!!!!!!!!!!!!! 


National  Environmental  Education  Act 

National  Historic  Preservation  Act !.. 

Native  American  Graves  Protection  &  Repatriation  Act !!!!!!!!!!!!! 

Noise  Control  Act  of  1972  

Nonindigenous  Aquatic  Nuisance  Prevention  and  Control  Act  of  1990 

Nuclear  Waste  Policy  Act  of  1982 

Occupational  Safety  and  Health  Act  of  1970 !!!!!!!!!!!!!!!!!!!!!!!!!!! 

Ocean  Dunping  Ban  Act  of  1988 

Oil  Pollution  Act  of  1990 !!!!!!!!!!!!! 

Organotin  Antifouling  Paint  Control  Act  of  1968  !!!!!!!!!!!!!!!!!!! 


Citation 


16  U.S.C. 
16  U.S.C. 
16  U.S.C. 
16  U.S.C. 

15  U.S.C. 
42  U.S.C. 
49  U.S.C. 
42  U.S.C. 
33  U.S.C. 
33  U.S.C. 

16  U.S.C. 
16  U.S.C. 
16  U.S.C. 
42  U.S.C. 
42  U.S.C. 


§§2461  to  2466 

§§431  10  433 

§§469to469c-1  

§§470£ia  to  470mm .. 

§§2641  to  2656 

§§2011  to2297g-4.. 
app.  §§2101  to  2125 

§§7401  to7671q , 

§1322  note , 

§§1251  to  1387 

§§3501  to  3510 

§§3951  to  3956 

§§1451  to  1464 

§§9620  note 

§§9601  to  9675 


Part  30  location 


42  U.S.C.  §§  1 1001  to  1 1050 

16  U.S.C.  §§3901  to  3932 

16  U.S.C.  §§1531  to  1544 

42  U.S.C.  §§13201  to  13556 

42  U.S.C.  §§6201  to  6422 

42  U.S.C.  §§5801  to  5891  

15  U.S.C.  §§791  to  798 

42  U.S.C.  §  4368a  

42  U.S.C.  §§4371  to  4375 

7  U.S.C.  §§4201  to  4209 

42  U.S.C.  §§6903.  6908.  6924, 
6927.  6939c,  6939d,  6961 ,  6965. 

21  U.S.C.  §§301  to  397 

7  U.S.C.  §§136  to  136y 

43  U.S.C.  §§1701  to  1784 

30  U.S.C.  §§1701  to  1757 

16  U.S.C.  §§742a  to  742d,  742e  to 
742i-2. 

16  U.S.C.  §§661  to  666c 

42  U.S.C.  §§2414.  4001  to  4129  

16  U.S.C.  §§1600  to  1614 

16  U.S.C.  §§1641  to  1649 

16  U.S.C.  §§1642,  1642  note. 
30  U.S.C.  §§1101  to  1164. 

15  U.S.C.  §§2921  to  2961. 

15  U.S.C.  §2901  note. 

26  U.S.C.  §§461 1-4612.  4661-4662. 

16  U.S.C.  §§461  to  467 

42  U.S.C.  §  4368b. 

15  U.S.C.  §§2681  to  2692. 
42  U.S.C.  §§4821  to  4846. 

42  U.S.C.  §§300j-21  to  300J-26. 
42U.S.C.  §§  2021b  to  2021  j. 

16  U.S.C.  §§1361  to1421h. 

16    U.S.C.    §§1431    to    1445a;    33 

U.S.C.  §§1401  to  1445. 
42  U.S.C.  §§6992  to  6992K. 
16  U.S.C.  §§703  to  712. 
30  U.S.C.  §§1221  to  1230a. 
16  U.S.C.  §§528  to  531. 

15  U.S.C.  §§2901  to  2908. 
33  U.S.C.  §1271  note. 

42  U.S.C.  §§4321  to  4370d 

16  U.S.C.  §§472a.  521b,  1600,  1611 
to  1614. 

20  U.S.C.  §§5501  to  5510. 

16  U.S.C.  §§470  to  470X-6 

25  U.S.C.  §§3001  to  3013 

42  U.S.C.  §§4901  to  4918 

16  U.S.C.  §§4701  10  4751  

42  U.S.C.  §§10101  to  10270 

29  U.S.C.  §§651  to  678 

33  U.S.C.  §§141 2a,  1414a  to  1414c 

33  U.S.C.  §§2701  to  2761  

33  U.S.C.  §§2401  to  2410 


30-00-20K 
3(>-00-20K 


30-00-20A 
30-00-20B 

30-00-20C;  Ch.  30-40 

30-00-20D 

3O-00-20E;  Ch.  30-60 

30-00-20F;  Ch.  30-40 
30-00-20G 


30-0O-20H 


30-00-201;  Ch.  30-40 


3a-00-20J 


30-00-20K;  Ch.  3(M0 


30-00-20L;  Ch.  30-50 


30-00-20J 


3O-O0-20M 
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Outer  Continent*!  Shert  Lands  Act  Amendments  of  1978 


Pollution  Prevention  Act  of  1990  

Pollution  Prosecution  Act  of  1990  

Powerplant  and  Industrial  Fuel  Use  Act  of  1978 

Refuse  Act  of  1899 v 

Renewable  Resources  Extension  Act  of  1978 

Residential  Lead-Based  Paint  Hazard  Reduction  Act  of  1992  

Resource  Conservation  and  Recovery  Act  of  1976  [Solid  Waste  Disposal 

Act). 
Rivers  and  Hartxxs  Appropriation  Acts  (Selected  sections) 


Safe  Drinking  Wfiter  Act  

Shore  Protectiofi  Act  of  1988 


Soil  and  Water  Resources  Consen^tion  Act  of  1977 

Surface  Mining  Control  and  Reclamation  Act  of  1977 

Toxic  Sutjstancas  Corrtrol  Act  

United  States  Piiblic  Vessel  Medical  Waste  Antidumping  Act  of  1988  

Uranium  Mill  Talings  Radiation  Control  Act  of  1978  — _ 

Water  Resourcee  Research  Act  of  1984 

Wild  and  Scenic  Rivers  Act  — 

Wild  Bird  Conservation  Act  of  1992  

Wild  Free-Roaning  Horses  and  Burros  Act ~ 

Wilderness  Act - - 

Wood  Residue  Utilization  Act  of  1980 _ 

Executive  Order  13007.  Indian  Sacred  Sites 

Executive  Order  12902,  Energy  Efficiency  and  Water  Conservation  at  Fed- 
eral Facilities. 

Executive  Order  1 2898,  Federal  Actions  To  Address  Environmental  Justice 
in  Minority  Populations  and  Low-Income  Populations. 

Executive  Order  13101,  Greening  the  Government  Through  Waste  Preven- 
tion, Recycling,  and  Federal  Acquisition. 

Executive  Order  12866,  Regulatory  Planning  and  Review 

Executive  Order  12856,  Federal  Compliance  With  Right-to-Know  Law  and 
Pollution  Prevention  Requirements. 

Executive  Order  12852.  President's  Council  on  Sustainable  Development  .. 


Executive  Order  12845.  Requiring  Agerxaes  To  Purchase  Energy-Efficient 

Computer  Equipment. 

Executive  Order  12844,  Federal  Use  of  Altemative  Fueled  Vehicles 

Executive  Order  12843,  Procurement  Requirements  arxl  Policies  for  Agerv 

cies  for  Ozon«-Depleting  Substances. 
Executive  Order  12778,  Civil  Justice  Reform 

Executive  Order  12777,  Imptementation  of  Section  311  of  the  Federal 
Water  Pollution  Cortrol  Act  of  October  18,  1972,  As  Amended,  and  the 
Oil  Pollution  Act  of  1990. 

Executive  Order  12761,  Establishment  of  PresiderTrs  Environment  and 
Conservation  Challer>ge  Awards. 

Executive  Order  1 2759,  Federal  Energy  Management „ 

Executive  Order  12630,  Goverrwnental  Actions  and  IntertarerKe  With  Con- 

stitutior^lly  Protected  Property  Rights. 
Executive  Order  12612,  Federalism  Considerations  in  Policy  Fomrxjiation 

arx]  Implerrwntation. 
Executive  Order  12580,  Superfund  Implementation  


Executvie  Order  121 14,  Environmental  Affects  Abroad  of  Major  Federal  Ac- 
tions. 

Executive  Ordef  12088,  Federal  Compliance  With  Pollution  Control  Stand- 
ards. 


Executive 


Ordef  11990, 


Protection  of  Wettarxte 


Executive  Ordec  1 1988,  Floodplain  Management 


Citation 


43  U.S.C.  §§1331  to  1356 

43  U.S.C.  §§1344  to  1356.  1801  to 
1866:  30  U.S.C.  §237. 

42  U.S.C.  §§13101  to  13109 

42  U.S.C.  §4321  note 

42  U.S.C.  §§8301  to  8483 

33  U.S.Cr§407 

16  U.S.C.  §§1671  to  1676 

42  U.S.C.  §§4851  to  4856 

42  U.S.C.  §§6901  to  6991  i 

33  U.S.C.  §§401  to  426p  and  441  to 

454. 

42  U.S.C.  §§300F  to  300J-26 

33  U.S.C.  §§2601  to  2609,  2621  to 

2623. 

16  U.S.C.  §§2001  to  2009 

30  U.S.C.  §§1201  to  1328. 

15  U.S.C.  §§2601  to  2692 

33  U.S.C.  §§2501  to  2504 „.._ 

42  U.S.C.  §§7901  to  7942 

42  U.S.C.  §§10301  to  10309 

16  U.S.C.  §§1271  to  1287 

16  U.S.C.  §§4901  to  4916 „.. 

16  U.S.C.  §§1331  to  1340 

16  U.S.C.  §§1131  to  1136 

16  U.S.C.  §§1681  to  1687 

61  FR  26771  (1996) 

59  FR  11463  (1994) 

59  FR  7629  (1994) 

63  FR  49644  (1998) 

58  FR  51735  (1993) 

58  FR  41981  (1993) 

58  FR  35841  (1993),  as  amended  by 
E.O.  12855,  58  FR  39107  (1993); 
42  U.S.C.  §4321  note. 

58  FR  21887  (1993) 

58  FR  21885  (1993)  

58  FR  21881  (1993)  

56    FR    55195    (1991);    28    U.S.C. 

§519  note. 
56    FR    54757    (1991);    33    U.S.C. 

§1321  note. 

56    FR   23645    (1991);    42   U.S.C. 

§4321  note. 
56    FR    16256    (1991);    42    U.S.C. 

§6201  note. 

53  FR  8859  (1988);  5  U.S.C.  §601 
note. 

54  FR  41685  (1987);  5  U.S.C.  §601 
note. 

52  FR  2923  (1987),  as  amended  by 
E.O.  12777,  56  FR  54757  (1991); 
42  U.S.C.  §§961 5  note. 

44  FR  1957  (1979);  42  U.S.C. 
§4321  note. 

43  FR  47707  (1978),  as  amended  by 
E.O.  12580.  52  FR  2923  (1987); 
42  U.S.C.  §4321  note. 

42  FR  26961  (1977),  as  amended  by 

E.O.  12608,  52  FR  34617  (1987); 

42  U.S.C.  §4321  note. 
42  FR  26951  (1977).  as  amended  by 

E.O.  12148,  44  FR  43239  (1979); 

42  U.S.C.  §4321  note. 


Part  30  location 


30-00-20N;  Ch.  30-70 


30-00-200 


30-00-20P;  Ch.  30^«) 


30-00-20Q 


30-00-20R;  Ch.  30-40 


30-00-20S 
30-00-20N;  Ch.  30-90 

30-00-20E;  Ch.  30-80 


30-^X)-20D 

30-00-20M;  Ch.  30-60 
30-00-20T 

30-0O-20L;  Ch.  30-40 

30-00-20L;  Ch.  30-40 
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Executive  Order  11987,  Exotic  Organisms 


Executive  Order  11912.  Delegation  of  Authorities  Relating  to  Energy  Policy 
and  Conservation. 


Executive  Order  11738,  Administration  of  the  Clean  Air  Act  and  the  Fed- 
eral Water  Pollution  Control  Act  with  Respect  to  Federal  Contracts 
Grants  or  Loans. 

Executive  Order  11644.  Use  of  Off-Road  Vehicles  on  Public  Lands  ...  . 


Executive  Order  11593.  Protection  and  Enhancement  of  the  Cultural  Envi- 
ronment. 

Executive  Order  11514,  Protection  and  Enhancement  of  Environmental 
Quality. 


Citation 


42    FR    26949    (1977);    42    U.S.C. 

§4321  note. 
41  FR  15825  (1976),  as  amended  by 

E.O.  12003.  42  FR  37523  (1977). 

E.O.  12038.  43  FR  4957  (1978). 

E.O.  12148.  44  FR  43239  (1979). 

E.O.  12375.  47  FR  34105  (1982); 

42  U.S.C.  §6201  note. 
38    FR    25161     (1973);    42    U.S.C. 

§7606  note. 

37  FR  2877  (1972).  as  amended  by 

E.O.  11989.  42  FR  26959  (1977). 

E.O.  12608.  52  FR  34617  (1987); 

42  U.S.C.  §4321  note. 
36  FR  8921  (1971);  16  U.S.C.  §470 

note. 
35  FR  4247  (1970).  as  amended  by 

E.O.  11991.  42  FR  26967  (1977); 

42  U.S.C.  §4321  note. 


Part  30  location 


30-00-20L 


30-00-20J 
30-O0-20L 


A.  Clean  Air  Act  (CAA).  The  CAA  of 
1970.  42  U.S.C.  §§  7401-7671q,  as 
amended,  establishes  five  major 
programs  that  cover  (1)  The  attainment 
and  maintenance  of  air  quality 
standards;  (2)  reduction  of  hazardous  air 
pollutants;  (3)  development  of  emission 
standards  for  motor  vehicles  and  fuels; 
(4)  protection  of  the  stratospheric  ozone; 
and  (5)  reduction  of  acid  rain 
deposition. 

1.  National  Ambient  Air  Quality 
Standards  Program  (NAAQS).  All  new 
and  existing  sources  of  air  pollution  are 
subject  to  ambient  air  quality  regulation. 
The  Clean  Air  Act  directs  the 
Environmental  Protection  Agency  (EPA) 
Administrator  to  identify  pollutants 
which  "may  reasonably  be  anticipated 
to  endanger  public  health  and  welfare" 
and  to  issue  air  quality  criteria  for  them. 
EPA  is  also  required  to  publish  primary 
and  secondary  NAAQS  for  the 
identified  pollutants.  Primary  NAAQS 
are  designed  to  protect  public  health 
with  an  adequate  margin  of  safety,  and 
secondary  NAAQS  are  designed  to 
•protect  the  public  welfare.  In  40  CFR 
Part  50,  EPA  has  promulgated  NAAQS 
for  six  pollutants:  sulfur  dioxide  (SO2), 
particulate  matter,  nitrogen  dioxide 
(NO2).  carbon  monoxide,  ozone,  and 
lead. 

Each  State  is  given  primary 
responsibility  for  assuring  that  air 
quality  within  its  borders  is  maintained 
at  a  level  consistent  with  the  NAAQS. 
The  NAAQs's  are  implemented  through 
source-specific  emission  limitations 
established  by  States  in  State 
Implementation  Plans  (SIPs).  SIPs  must 
meet  minimum  criteria  set  forth  in  the 
Clean  Air  Act  and  are  reviewed  by  EPA. 
A  SIP  may  be  enforced  by  the  State  or 


EPA.  EPA  must  promulgate  a  Federal 
Implementation  Plan  (FIP)  if  a  State  fails 
to  make  a  required  submission  or  if  a 
SIP  submission  is  disapproved  and  the 
State  does  not  remedy  the  deficiency 
within  a  specified  period. 

(a)  Nonattainment  Areas.  SIPs  must 
adopt,  at  a  minimum,  reasonably 
available  control  technology  (RACT)  for 
existing  sources  and  provide  for  annual 
incremental  reductions  in  emissions  of 
nonattainment  pollutants.  The  CAA  also 
contains  additional  requirements  for 
SIPs  in  areas  that  do  not  attain  the 
NAAQS.  including  specific 
requirements  for  certain  pollutants. 

(b)  New  Source  Performance 
Standards  (NSPS).  New  sources  of 
pollution  are  subject  to  more  stringent 
control  technology  and  permitting 
requirements  than  existing  sources.  EPA 
is  authorized  to  establish  new  source 
performance  standards,  which  impose 
Federal  technology-based  requirements 
on  emissions  from  new  or  modified 
major  stationary  sources  of  pollution. 
The  Clean  Air  Act  directs  EPA  to 
establish  standards  for  new  sources  that 
reflect  the  degree  of  emission  limitation 
achievable  through  the  apphcation  of 
the  best  system  of  emission  reduction 
which  the  EPA  Administrator 
determines  has  been  adequately 
demonstrated  to  be  the  best.  These 
standards  may  be  promulgated  as 
design,  equipment,  work  practice,  or 
operational  standards  where  numerical 
emission  limitations  are  not  feasible. 
EPA  has  developed  NSPS  standards  for 

a  number  of  industry  categories  which 
are  published  at  40  CFR  part  60.  Each 
NSPS  identifies  the  types  of  facilities  to 
which  the  standards  apply. 


(c)  Prevention  of  Significant 
Deterioration  Program  (PSD).  A  permit 
must  be  obtained  under  the  PSD 
program  before  a  "major"  new  source 
may  be  constructed  or  "major 
modification"  made  to  an  existing  major 
source  in  an  area  that  attains  the 
NAAQS  or  is  designed  unclassifiable. 
The  CAA  requires  each  SIP  to  "contain 
emission  limitations  and  such  other 
measures  as  may  be  necessary  *   *   *  to 
prevent  significant  deterioration  of  air 
quality"  in  each  region  of  the  state  in 
which  the  air  quality  exceeds  national 
standards.  EPA's  PSD  regulations  are 
codified  at  40  CFR  part  51. 

(dj  Nonattainment  Program.  Regions 
that  have  failed  to  meet  the  NAAQS  for 
one  or  more  criteria  pollutants  are 
designated  as  "nonattainment"  areas. 
New  or  modified  major  stationary 
sources  proposed  for  nonattainment 
areas  are  required  to  comply  with 
stringent  permitting  requirements, 
including  a  showing  that  the  decrease  in 
emissions  from  existing  sources  in  the 
area  is  sufficient  to  offset  the  increase  in 
emissions  from  the  new  or  modified 
source  and  achievement  of  the  "lowest 
achievable  emission  rate"  (LAER). 

2.  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP). 
The  1970  Clean  Air  Act  authorized  EPA 
to  establish  health-based  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  to  protect  the 
public  fixjm  these  pollutants.  EPA  has 
established  standards  for  seven 
hazardous  substances.  EPA's  NESHAP 
regulations  are  published  at  40  CFR  part 
61.  The  1990  CAA  amendments  directed 
EPA  to  establish  technology-based 
standards  for  189  hazardous  substances 
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based  on  the  u^  of  "maximuni 
achievable  control  technology"  (MACT). 

3.  Emission  l^tandards  for  Mobile 
Sources  and  Fitel-Related  Programs. 
EPA  is  authoriked  to  establish  allowable 
levels  of  auto  amissions  and  to  control 
fuels  and  fuel  additives.  The  1990  CAA 
amendments  establish  lower  emission 
standards  for  aaitomobiles  and  other 
vehicles  and  provide  for  the  use  of 
"clean"  altemttive  fuels  and  "clean 
fuel"  vehicles., 

4.  Stratospheric  Ozone  Protection. 
Title  VI  of  the  Act,  added  in  1990, 
addresses  scientific  concerns  related  to 


designed  to  minimize  the  emissions  of 
such  substances  prior  to  their 
elimination. 

5.  Acidic  Deposition.  The  1990  CAA 
amendments  added  Title  IV  of  the  Act 
which  authorizes  EPA  to  establish  an 
acid  rain  program  to  reduce  the  adverse 
effects  of  acidic  deposition.  The 
program  imposes  sulphur  dioxide  (SOj) 
and  nitrogen  oxide  (NOx)  controls  on 
existing  and  new  electric  utility  plants. 

6.  Permits.  The  1990  CAA 
amendments  added  Title  V  which 
establishes  an  operating  permit  program 
for  existing  stationary  sources.  The 


stratospheric  ozone  depletion  and  global    permit  program  is  modeled  on  the  Clean 
warming  by  pfloviding  for  the  phase-out      Water  Act  permit  program  (NPDES 


of  ozone-deplating  substances.  Title  VI 
calls  for  the  phase-out  of  most  ozone- 
depleting  substances  by  the  year  2000 
and  the  imposition  of  other  controls 


program — see  30-00-20B).  Each  State 
must  develop  and  implement  a  Clean 
Air  Act  operating  permit  program.  EPA 
is  required  to  issue  permit  program 


regidations  that  are  to  be  followed  by 
the  States  in  establishing  their 
programs;  approve  each  State's  permit 
program;  and  estabhsh  a  Federal  permit 
program  if  a  State  fails  to  implement  an 
approved  program.  EPA  is  also 
authorized  to  review  each  permit  issued 
by  a  State.  EPA  regulations  addressing 
the  minimum  requirements  for  State 
operating  permit  programs  are 
contained  in  40  CFR  part  70. 

7.  Civil  and  Criminal  Penalties.  EPA 
is  authorized  to  seek  compUance  with 
the  Act's  provisions  through 
administrative,  civil,  and  criminal 
enforcement  sanctions.  The  maximum 
penalties  that  may  be  imposed  for 
violation  of  the  CAA  are  contained  in 
Table  2. 


Vio^tion 


Vioiation  of  CAAj  requirement 


"Fiekj  citation"  w  "wnor  violations 

False  statement  or  failure  to  file  or 

maintain  records  or  reports. 


Knowing  failure  lo  pay  fee 


L, 


Knowing  release  of  HAP  or  "ex- 
tremely hazardous  substance" 
placing  another  in  "imminent 
danger  of  death  or  serious  bod- 
ily injury". 

hiegligent  release  of  air  toxic  plac- 
ing another  in  "imminent  danger 
of  death  or  serious  bodily  injury". 


Administrative  penalty 


$25,000     per     day      (maximum 

$200,000   may  be  waived  by 

EPA  and  IXXJ  jointly). 
Alternative:  recovery  of  projected 

economic  value  of  norxx>mpl»- 

ance. 
$5,000  per  day 


Civil  penalty 


$25,000  per  violation 


Criminal  penalty 


Up  to  $250,000  per  day  and/or  up 

to  5  yrs.  imprisonment. 
Corporations  subject  to  $500,000 

per  violation. 
Penalty  doubled  after  first  offense. 


Up  to  $250,000  and^or  up  to  2 
yrs.  imprisonment;  $500,000  for 
corporation.  Penalty  doubled 
after  first  offense. 

Up  to  $250,000  and/or  up  to  1  yr. 
imprisonment  $1  million  per 
day  for  corporations.  Penalty 
doubled  after  first  offense. 

Up  to  $25,000  per  day  and/or  up 
to  15  yrs.  imprisonment;  $1  mil- 
lion per  day  for  corporations. 
Penalty  doutiled  after  first  of- 
fense. 

Up  to  $100,000  and/or  up  to  1  yr. 
imprisonment;  corporations  sub- 
ject to  $200,000.  Penalty  dou- 
bled after  first  offense. 


B.  Clean  W^erAct  (CWA).  The  Clean 
Water  Act,  33  U.S.C.  1251-1387,  was 
originally  enacted  as  the  Federal  Water 
Pollution  Control  Act  of  1972.  The  Act 
was  substantially  amended  in  1977  and 
became  the  Clean  Water  Act.  The 
objective  of  the  CWA  is  to  "restore  and 
maintain  the  (|heniical,  physical  and 
biological  integrity  of  the  Nation's  ■ 
waters."  The  Act  establishes  as  a 
national  policy  "that  the  discharge  of 
toxic  pollutants  in  toxic  amounts  be 
prohibited."  Among  the  goals 
established  by  the  Act  are  achievement 
of  a  level  of  wjater  quahty  which 
"provides  for  the  protection  and 
propagation  of  fish,  shellfish  and 
wildlife  *   *  *  (and)  *  *  *  for 
recreation  in  and  on  the  water"  and 
elimination  of  the  discharge  of 
pollutants  into  navigable  waters. 


1.  Water  Quality  Standards.  A  water 
quality  standard  defines  the  water 
quality  goals  of  a  water  body  by 
designating  the  uses  to  be  made  of  the 
water  and  by  setting  criteria  necessary 
to  protect  the  uses.  States  are 
responsible  for  establishing  water 
quality  standards.  The  standards  are 
designed  to  protect  public  health  or 
welfare,  enhance  the  quality  of  water, 
and  serve  the  other  purposes  of  the 
Clean  Water  Act.  States  are  required  to 
review  their  water  quality  standards  at 
least  once  every  three  years.  EPA 
reviews  and  approves  or  disapproves 
State-adopted  water  quality  standards  in 
accordance  with  regulations  codified  at 
40  CFR  part  131. 

(a)  Water  Uses.  Each  State  must 
specify  appropriate  water  uses  to  be 
achieved  and  protected.  The 


classification  of  the  waters  of  the  State, 
must  take  into  consideration  the  use  and 
value  of  waters  for  public  water 
supplies,  protection  and  propagation  of 
fish,  shellfish  and  wildlife,  recreation  in 
and  on  the  water,  agricultural, 
industrial,  and  other  purposes  including 
navigation.  In  no  case  shall  a  State 
adopt  waste  transport  or  waste 
assimilation  as  a  designated  use  for  any 
waters  of  the  United  States. 

(b)  Water  Quality  Criteria.  States  must 
adopt  those  water  quality  criteria  that 
protect  the  designated  uses.  Criteria  are 
elements  of  State  water  quality 
standards,  expressed  as  constituent 
concentrations,  levels,  or  narrative 
statements,  representing  a  quality  of 
water  that  supports  a  peirticular  use. 

(c)  roxic  Pollutants.  The  Water 
Quality  Act  of  1987  amended  the  CWA 


to  require  States  to  identify  those  waters 
that  are  adversely  affected  by  toxic, 
conventional,  and  nonconventional 
pollutants;  to  identify  where  additional 
controls  are  needed;  and  to  prepare 
individual  control  strategies.  States 
must  review  water  quality  data  and 
infonnation  on  discharges  to  identify 
specific  water  bodies  where  toxic 
pollutants  may  be  adversely  affecting 
water  quality  or  the  attainment  of  the 
designated  water  use,  or  where  the 
levels  of  toxic  pollutants  are  at  a  level 
to  warrant  concern,  and  must  adopt 
criteria  for  such  toxic  pollutants 
applicable  to  the  water  body  sufficient 
to  protect  the  designated  use. 

2.  Effluent  Limitations.  The  CWA 
directs  EPA  to  issue  effluent  hmitation 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
industrial  discharges.  The  EPA 
implementing  regulations  are  based 
principally  on  the  degree  of  effluent 
reduction  attainable  through  the 
application  of  control  teclmologies.  To 
ensure  that  effluent  guidelines  remain 
current  with  the  state  of  the  industry 
and  with  available  control  technologies, 
EPA  is  required  to  revise  the  effluent 
guidelines  at  least  aimually  if 
appropriate. 

(a)  Direct  Dischargers.  The  effluent 
guidelines  promulgated  by  EPA  reflect 
the  several  levels  of  regulatory 
stringency  specified  in  the  Act,  and  they 
also  focus  on  different  types  of 
pollutants. 

(i)  Best  Practicable  Control 
Technology  (BPT).  The  CWA  directs  the 
achievement  of  effluent  limitations 
requiring  applications  of  Best 
Practicable  Control  Technology  (BPT). 
In  general,  effluent  limitations  that  are 
based  on  Best  Practicable  Control 
Technology  (BPT)  represent  the  average 
of  the  best  treatment  performance  for  an 
industrial  category. 

(ii)  Conventional  Pollutants — Best 
Conventional  Pollutant  Control 
Practical  Technology  (BCT).  For 
conventional  pollutants  hsted  in  the 
Act,  the  CWA  directs  the  achievement 
of  effluent  limitations  based  on  the 
performance  of  best  conventional 
pollutant  control  technology  (BCT). 

(iii)  Toxjc  Pollutants— Best  Available 
Technology  (BAT).  For  the  toxic 
pollutants  listed  in  the  CWA  and  for 
nonconventional  pollutants,  the  Act 
directs  the  achievement  of  effluent 
limitations  requiring  application  of  Best 
Available  Technology  Economically 
Achievable  (BAT).  Effluent  limitations 
based  on  BAT  are  to  represent  at  a 
minimum  the  best  control  technology 
performance  in  the  industrial  category 
that  is  technologically  and  economically 
achievable. 


(iv)  New  Source  Performance 
Standards  (NSPS).  In  addition  to 
limitations  for  existing  direct 
dischargers,  EPA  has  established  New 
Source  Performance  Standards  (NSPS) 
for  new  direct  dischargers.  NSPS 
limitations  must  be  as  stringent,  or  more 
stringent,  than  BAT  limitations  for 
existing  sources  within  the  industry 
category  or  subcategory. 

(v)  National  Pollutant  Discharge 
Elimination  (NPDES)  Permit.  The 
limitations  and  standards  for  direct 
dischargers  are  implemented  in  permits 
issued  through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES). 

(b)  Indirect  Dischargers 

(I)  Conventional  Pollutants.  In 
general,  EPA  does  not  develop 
regulations  to  control  conventional 
pollutants  discharged  by  indirect 
dischargers  because  the  publicly-owned 
treatment  works  (POTWs)  receiving 
those  wastes  normally  provide  adequate 
treatment  of  these  types  of  pollutants  or 
they  can  be  adequately  controlled 
through  local  pretreatment  limits. 

(ii)  Pretreatment  Standards.  Indirect 
dischargers  are  regulated  by  the  general 
pretreatment  regulations  (40  CFR  Part 
403),  local  discharge  limits  developed 
pursuant  to  Part  403,  and  categorical 
pretreatment  standards  for  new  and 
existing  sources  covering  speciflc 
industrial  categories.  These  categorical 
standards  apply  to  the  discharge  of 
pollutants  from  non-domestic  sources 
which  interfere  with  or  pass  through 
POTWs,  and  are  enforced  by  POTWs  or 
by  State  or  Federal  authorities.  The 
categorical  pretreatment  standards  for 
existing  sources  covering  specific 
industries  are  generally  analogous  to  the 
BAT  limitations  imposed  on  direct 
dischargers.  The  standards  for  new 
sources  are  generally  analogous  to 
NSPS. 

3.  National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit. 

(a)  Requirement.  The  CWA  states  that 
a  permit  is  required  for  the  discharge  of 
pollutants  from  a  point  source  into 
waters  of  the  United  States.  Under  the 
NPDES,  permits  are  required  whenever 
a  pollutant  is:  (1)  discharged  (2)  by  a 
person  (3)  bom  a  j>oint  source  (4)  into 
navigable  waters  of  the  United  States. 

(b)  Waters  of  the  United  States.  The 
Clean  Water  Act  applies  to  "navigable 
water",  which  are  in  turn  defined  as 
"waters  of  the  United  States,  including 
the  territorial  seas."  (33  U.S.C.  1362(7)). 
Navigable  waters  are  broadly  defined 
and  are  not  limited  to  "navigability  in 
fact".  Waters  of  the  United  States 
include  interstate  waters  and  wetlands; 
all  other  waters  such  as  intrastate  lakes, 
rivers,  streams  (including  intermittent 
steams),  mudflats,  sandilats,  wetlands. 


sloughs,  prairie  potholes,  wet  meadows, 
playa  lakes,  or  natural  ponds,  the  use, 
degradation  or  destruction  of  which 
could  affect  interstate  or  foreign 
commerce;  all  impoundments  of  waters; 
tributaries;  the  territorial  seas;  and 
wetlands  adjacent  to  other  waters  of  the 
United  States.  (33  CFR  328.3(a)). 

(c)  Storm  Water  Discharges.  Section 
402(p)  of  the  CWA  clarifies  that  storm 
water  discharges  associated  with 
industrial  activity,  including 
construction  activity,  to  waters  of  the 
United  States  must  be  authorized  by  a 
NPDES  permit.  The  CWA  requires  EPA 
to  issue  regulations  establishing  general 
permit  standards  for  industrial  storm 
water  dischargers.  FaciUty  operators 
have  to  file  notices  of  intent  to  be 
covered  by  the  general  permit  and  are 
required  to  develop  pollution 
prevention  plans  to  keep  contaminants 
out  of  storm  water.  The  general  permits 
also  establish  special  requirements  for 
facilities  that  are  subject  to  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  (EPCRA)  section 
313  reporting  (see  Chapters  30-60  and 
30-80).  The  regulations  are  codified  at 
40  CFR  122.26. 

(d)  Recordkeeping  and  Monitoring. 
The  NPDES  permits  require  holders  to 
keep  updated  records  and  to  install  and 
maintain  monitoring  equipment,  to  fake 
samples  of  effluents,  and  to  report  their 
findings  to  the  EPA.  The  results  must  be 
in  the  form  of  a  discharge  monitoring 
report,  which  is  a  uniform  method 
devised  by  the  EPA  for  the  self- 
monitoring  of  permitted  facilities. 

4.  Spills  of  Oil  and  Hazardous 
Substances.  Under  section  311,  spills  of 
listed  hazeu°dous  substances  in 
"Reportable  Quantities"  established  by 
regulation  must  be  reported  to  the 
National  Response  Center  and  promptly 
cleaned  up.  See  40  CFR  parts  116-117 
for  designations  of  hazardous 
substances  and  reportable  quantities. 
Spill  Prevention  Control  and 
Countermeasure  (SPCC)  Plans  must  be 
adopted  so  as  to  prevent  discharge  of  oil 
fttjm  onshore  and  offshore  facilities  into 
the  navigable  waters  or  adjoining 
shores.  Requirements  are  set  forth  at  40 
CFR  part  112. 

5.  Civil  and  Criminal  Penalties. 
Administrative,  civil,  or  criminal 
penalties  may  be  imposed  by  EPA  or  a 
federal  court  for  violation  of  the  Act. 

C.  Coastal  Zone  and  Management  Act 
(CZMA).  The  Coastal  Zone  Management 
Act.  16  U.S.C.  1451  to  1464,  requires 
that  Federal  activities  in  coastal  areas  be 
consistent  with  approved  State  Coastal 
Zone  Management  Programs,  to  the 
maximum  extent  possible.  Procedures 
for  consistency  determinations  under 
the  CZMA  requirements  are  codified  at 
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15  CFR  part  93Q|  and  are  described  in 
Chapter  30-40.  I 

D.  Comprehensive  Environmental, 
Response,  Compensation  and  Liability 
Act  (CERCLA).  The  Comprehensive 
Environmental,  Response, 
Compensation  and  LiabiUty  Act 
("CERCLA"),  4?  U.S.C.  9601  to  9675,  is 
popularly  knowti  as  the  "Superfund" 
Act.  The  statute]  provides  for  a  fund  to 
address  the  problems  of  "cleaning  up" 
abandoned  or  laaking  hazardous  waste 
sites.  The  1980  $tatute  was  substantially 
revised  in  1986  by  the  Superfund 
Amendments  aiid  Reauthorization  Act 
of  1986  (SARA).  It  is  implemented  for 
federal  agencies  by  Executive  Order 
12580. 

CERCLA  authjorizes  the 
Environmental  protection  Agency  (EPA) 

to:  j 

•  UtiUze  the  hazardous  Substance 
Superfund  ("Suberfund")  to  study  and 
clean  up  sites  that  are  listed  on  the 
National  Priorities  List  (NPL): 

•  To  recover  costs  expended  from 
parties  responsiple;  and, 

•  To  order  s\tph  parties  to  perform 
work.  ! 

1.  Hazardous\Substance  Superfund. 
The  Hazardous  Substance  Superfund  is 
established  through  the  imposition  of 
taxes  on  certain]  industries  and  from 
general  tax  revehues.  The  Superfund  is 
used  to  pay  EPA's  clean-up  and 
enforcement  co^ts,  natural  resource 
damage,  and  cUims  of  private  parties. 
Federal  agencies  are  not  eligible  for 
funds  from  the  Superfund. 

2.  National  Contingency  Plan  (NCP). 
The  National  Oil  and  Hazardous 
Substances  Pol^tion  Contingency  Plan 
(NCP)  provides  ithe  organizational 
structure  and  procedures  for  preparing 
for  and  responding  to  discharges  of  oil 
and  releases  of  pazardous  substances, 
pollutants,  and  contaminants.  The  NCP 
is  required  by  CERCLA  section  105  and 
section  311(c)(2)  of  the  CWA.  In 
Executive  Ordei^  12580,  52  FR  2923 
(1987),  the  Pre^dent  delegated  to  EPA 
the  responsibility  for  the  amendment  of 
the  NCP. 

National  Priorities  List  (NPL). 
CERCLA  requires  that  the  NCP  include 
a  list  of  nationai  priorities  among  the 
known  releasesj  or  threatened  releases  of 
hazardous  sub^ances,  pollutants,  or 
contaminants  tliroughout  the  United 
States.  The  National  Priorities  List 
(NPL)  constituis  this  list.  The 
identification  qf  a  site  for  the  NPL  is 
intended  primvily  to  guide  the 
Environmental  Protection  Agency  (EPA) 
in  determining  I  which  sites  warrant 
further  investigation  to  assess  the  nature 
and  extent  of  pjiblic  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 


financed  remedial  action(s),  if  any,  may 
be  appropriate.  Pursuant  to  section 
105(a)(8)(B)  of  CERCLA,  as  amended  by 
SARA,  EPA  has  promulgated  a  list  of 
national  priorities  Eunong  the  known  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  Uie  United  States.  That  list 
which  is  Appendix  B  of  40  CFR  part 
300,  is  the  National  Priorities  List 
("NPL"). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  by  other  Federal  agencies  (the 
"Federal  Facilities  Section"). 

Federal  Facilities.  Under  Executive 
Order  12580  (52  FR  2923.  January  29, 
1987)  and  CERCLA  section  120.  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  a  Hazard 
Ranking  System  (HRS)  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL.  The  HRS  is  a 
screening  tool  used  by  the  EPA  to 
evaluate  risks  associated  with 
abandoned  or  uncontrolled  or 
hazardous  waste  sites.  EPA  is  not  the 
lead  agency  at  these  sites,  and  its  role 
at  such  sites  is  accordingly  less 
extensive  than  at  other  sites.  The 
Federal  Facilities  Section  includes  those 
facilities  at  which  EPA  is  not  the  lead 
agency. 

3.  Response  and  Remediation. 
Sections  106  and  107  provide  the 
primary  authority  for  EPA,  States,  and 
private  parties  to  recover  the  costs  of 
cleanup  or  to  abate  an  endangerment  to 
public  health,  welfare,  or  the 
environment.  Section  106  authorizes 
EPA  to  seek  judicial  relief  requiring  a 
responsible  party  to  abate  an  imminent 
and  substantial  endangerment  to  the 
public  health  or  welfare  or  the 
environment  because  of  an  actual  or 
threatened  release  of  a  hazardous 
substance  from  a  facility.  Section  107 
imposes  liability  for  cleanup  and  other 
response  costs  (costs  incurred  in 
responding  to  a  release  or  a  threatened 
release  of  a  hazardous  substance]  upon 
(1)  a  "responsible  party"  for  the  (2) 
release  or  "threatened  release"  of  (3)  a 
hazardous  substance  from  (4)  a  facility 
or  vessel. 

(a)  Potentially  Responsible  Party. 
Section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  sets  forth  four  categories  of 
parties  that  are  potentially  subject  to 
liability: 

(1)  Current  owner  or  operator:  owner 
or  operator  of  a  facility  from  which 
there  is  a  release  of  a  hazardous 
substance,  or  is  the  operator  or  owner 


when  cleanup  is  performed  or  litigation 
initiated; 

(2)  fomer  owner  or  operator:  a  person 
who  operated  or  owned  a  facility  when 
the  hazardous  substance  was  disposed 
of  at  the  facility; 

(3)  arranger:  any  person  who 
"arranged  for  disposal  or  treatment"  at 
a  facility;  and 

(4)  transporter:  a  person  who  accepted 
hazardous  substances  for  transport  to  a 
disposal  or  treatment  facility  or  site  that 
was  selected  by  the  transporter  "from 
which  there  is  a  release  or  threatened 
release."  (107(a)(4)). 

Note:  A  current  owner  or  operator  may  be 
liable  even  if  it  did  not  handle,  dispose  of, 
or  treat  hazardous  wastes  at  the  facility,  and 
without  regard  to  whether  hazardous 
substances  were  disposed  of  at  the  facility 
during  the  period  of  ownership  or  operation. 

(b)  Release  or  "Substantial  Threat  of 
Release." The  term  "release"  is  defined 
broadly  in  the  Act.  A  "release"  includes 
"any  spiUing,  leaking,  pimiping, 
pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment*  *  *"  The  release  of  any 
quantity  of  a  hazardous  substance 
qualifies  as  a  release  under  CERCLA. 
Certain  types  of  releases  are  excluded 
from  the  definition:  engine  exhaust, 
nuclear  material  and  fertilizer 
application.  42  U.S.C.  9601(22). 

(c)  Hazardous  Substance.  "Hazardous 
substances"  are  defined  in  CERCLA 
section  101(14).  A  list  of  these 
substances  can  be  found  at  40  CFR  part 
302.  The  definition  of  "hazardous 
substances"  incorporates  Usts  of 
hazardous  pollutants  that  have  been 
developed  under  other  Federal 
environmental  statues  and  wastes  that 
exhibit  characteristics  of  a  hazardous 
waste  under  the  Resource  Conservation 
and  Recovery  Act  ("RCRA").  Table  3, 
following,  outlines  hazardous  pollutants 
considered  to  be  hazardous  substances 
under  CERCLA. 

Type  of  pollutant  Statutory  definition 

Hazardous  Air  Pollut-      CAA,  Section  1 12 
ants. 

Hazardous  Sub- 
stances. 

Toxic  Pollutants CWA,  Section  307 

Substances  which  CERCLA.  Section 

"may  present  suto-  102 

stantial  danger  to 
public  health  or  wel- 
fare or  the  envirorv 
menf. 

Listed  Hazardous  RCRA,  Section  3001 

Wastes;  Char- 
acteristic hazardous 
wastes. 


CWA,  Section  311 
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Type  of  pollutant  Statutory  definition 

Imminently  Hazardous    TSCA,  Section  7 
Chemical  Sub- 
stances or  Mixtures. 

(1)  Petroleum  Exclusion.  Petroleum, 
"including  crude  oil  or  any  fraction 
thereof,"  is  excluded  from  the  definition 
of  "hazardous  substance." 

(2)  Pollutants  or  Contaminants.  EPA 
may  clean  up  a  site  polluted  by  either 

a  "hazardous  substance"  or  a  "pollutant 
or  contaminant,"  but  CERCLA  does  not 
authorize  EPA  to  recover  its  cleanup 
costs  from  private  parties  or  to  issue  an 
order  directing  the  parties  to  perform  a 
cleanup  when  the  substance  involved  is 
only  a  "pollutant  or  contaminant." 

(d)  Response  Costs.  CERCLA  permits 
the  recovery  of  "response  costs",  which 
includes  the  costs  of  removal,  remedial 
action,  and  enforcement  activities 
related  thereto.  In  addition  to  liability 
for  costs  and  damages  related  to 
response  actions  stemming  from  a 
release  of  a  hazardous  substance, 
liability  may  also  be  imposed  for  costs 
associated  with  the  loss  of  a 
contaminated  area's  natural  resources. 

(e)  Application  of  Liability.  The 
statute  does  not  set  forth  liability 
standards.  The  courts  have  consistently 
applied  the  following  standards. 

[1]  Strict  liability; 

(2)  Joint  and  Several  Liability;  and 

(3)  Retroactive  Liability. 

(0  Defense  to  Liability.  The  statute 
permits  liability  to  be  defended  when 
the  release  was  caused  by: 

(1)  an  act  of  God; 

(2)  an  act  of  war;  or 

(3)  the  act  or  omission  of  a  third  party 
other  than  an  employee  or  agent  or  one 
in  a  contractual  relationship  with  the 
party  being  sought  to  be  held  liable. 

4.  Penalties.  A  party  that  refuses  or 
fails  to  comply  with  a  Section  106  order 
from  EPA  may  be  assessed  up  to 
$25,000  per  day  of  the  violation  of  the 
order.  Additional  penalties  may  also  be 
imposed. 

5.  Executive  Order  12580.  Executive 
Order  12580,  Superfund 
Implementation.  52  FR  2923  (1987),  as 
amended  by  Executive  Order  12777,  56 
FR  54757  (1991),  42  U.S.C.  9615  note, 
implements  CERCLA  by  delegating 
functions  under  the  Act  vested  in  the 
President  to  Federal  agencies. 

E.  Emergency  Planning  and 
Community  Right-To-Know  (EPCRA) 

1.  EPCRA.  The  Emergency  Planning 
and  Community  Right-To-Know  Act  of 
1986  (EPCRA),  42  U.S.C.  11001-11050, 
establishes  a  mechanism  for  providing 
the  public  with  important  information 
on  the  hazardous  and  toxic  chemicals  in 
their  communities,  and  it  creates 


emergency  planning  and  notification 
requirements  to  protect  the  pubhc  in  the 
event  of  a  release  of  extremely 
hazardous  substances.  The  Act  requires 
owners  and  operators  of  certain 
facilities  to  annually  submit  toxic 
chemical  release  inventories  to  EPA, 
affected  States,  and  Indian  tribes. 
EPCRA  requirements  are  set  forth  in 
chapter  30-60.  Because  it  was  enacted 
as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  the  statue  is  sometimes 
referred  to  as  "SARA.  Title  III". 

2.  Executive  Order  12856.  Executive 
Order  12856.  Federal  CompUance  With 
Right-to-Know  Law  and  Pollution 
Prevention  Requirements.  58  FR  41981 
(1993),  applies  the  requirements  of 
EPCRA  to  Federal  agencies.  The 
requirements  of  the  Order  are  described 
in  chapter  30-80. 

F.  Endangered  Species  Act  (ESA).  The 
Endangered  Species  Act.  16  U.S.C. 
1531-1543.  directs  Federal  agencies  to 
conserve  endangered  and  threatened 
species  and  their  critical  habitats. 
Federal  agencies  must  insure,  in 
consultation  with  the  Secretary  of  the 
Interior  or  the  Secretary  of  Commerce, 
that  any  action  authorized,  funded,  or 
carried  out  by  the  agency  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species,  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
unless  the  agency  has  been  granted  an 
exemption  under  ESA.  Environmental 
review  requirements  under  ESA  are 
covered  in  chapter  30-40. 

G.  Energy  Conservation 

1.  Energy  Policy  Act.  The  Energy 
Pohcy  Act  of  1992,  42  U.S.C.  13201  to 
13556,  requires  the  Secretary  of  Energy 
to  work  with  other  Federal  agencies  to 
significantly  reduce  the  use  of  energy 
and  reduce  the  related  environmental 
impacts  by  promoting  use  of  energy 
efficient  and  renewable  energy 
technologies. 

2.  Energy  Policy  and  Conservation 
Act.  The  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201-6422, 
authorizes  the  Secretary  of  Energy  to 
promote  energy  efficiency  and 
encourage  conservation. 

3.  Executive  Order  12902.  Executive 
Order  12902,  Energy  Efficiency  and 
Water  Conservation  at  Federal  Facifities, 
59  FR  11463  (1994).  requires  each 
federal  agency  to  develop  and 
implement  a  program  with  the  intent  of 
reducing  energy  consumption  by  30 
percent  by  the  year  2005.  Each  agency 
must  develop  and  implement  a  program 
for  its  industrial  facilities  with  the 
intent  of  increasing  energy  efficiency  by 
at  least  20  percent  by  the  year  2005  and 


shall  implement  all  cost-effective  water 
conservation  projects. 

The  Order  directs  each  agency 
responsible  for  managing  Federal 
faciUties  to  develop  and  begin 
implementing  a  10-year  plan  to  conduct 
or  obtain  comprehensive  facihty  audits, 
based  on  prioritization  surveys  on  each 
of  the  facilities  the  agency  manages.  All 
agencies  are  to  develop  and  implement 
programs  to  reduce  the  use  of  petroleum 
in  their  buildings  and  faciUties  by 
switching  to  a  less-polluting  and 
nonpetroleum-based  energy  source, 
such  as  natural  gas  or  solar  and  other 
renewable  energy  sources.  The  head  of 
each  agency  shall  report  annually  to  the 
Secretary  of  Energy  and  OMB  in 
achieving  the  goals  of  this  order.  Each 
agency  head  shall  designate  a  senior 
official,  at  the  Assistant  Secretary  level 
or  above,  to  be  responsible  for  achieving 
the  requirements  of  Executive  Order 
12902.  The  agency  senior  official  must 
coordinate  implementation  of  the  Order 
with  the  Federal  Environmental 
Executive  and  Agency  Environmental 
Executives  established  under  Executive 
Order  No.  12873  (see  chapter  30-90). 

H.  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  7  U.S.C.  136  to  136y. 
requires  the  registration  of  a  pesticide 
before  it  may  be  sold  and  authorizes  the 
EPA  Administrator  to  limit  the 
distribution,  sale  or  use  of  unregistered 
pesticides.  EPA  is  prohibited  from 
registering  a  pesticide  that  vdll  clause 
"unreasonable  adverse  effects  on  the 
environment."  Regulations 
implementing  FIFRA  govern  the  use, 
storage,  and  disposal  of  registered 
pesticides.  Additionally,  these 
regulations  govern  the  requirements  for 
training  and  certification  of  appUcators. 
container  labeling,  and  worker 
protection. 

1.  Fish  and  Wildlife  Coordination  Act. 
The  Fish  and  Wildlife  Coordination  Act. 
16  U.S.C.  661-666C.  requires  Federal 
agencies  to  protect  fish  and  wildlife 
resources  which  may  be  affected  by  an 
agency  plan  to  control  or  modify  a 
natural  stream  or  body  of  water  for  any 
purpose.  The  agency  also  must  provide 
for  the  development  and  improvement 
of  wildlife  resources  that  will  be 
affected  by  its  action.  Before  taking 
action,  the  agency  must  consult  with  the 
United  States  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  and  with  the 
head  of  the  State  agency  exercising 
administration  over  the  wildlife 
resources  that  will  be  affected  to 
determine  means  and  measures  that 
should  be  adopted  to  prevent  the  loss  of 
or  damage  to  such  wildlife  resources,  as 
well  as  to  provide  concurrently  for  the 
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development 
resources 
under  the  Fish 
Coordination  Act 
chapter  30-40. 

/.  Historic  Preset  vation 

1.  Antiquities  Act  of  1906.  The 
Antiquities  Act  of  1906,  16  U.S.C.  431- 
433,  authorizes  I  he  President  to  declare" 
historic  landmaiks,  historic  and  pre- 
historic structur  ss,  and  other  objects  of 
historic  and  scientific  interest  that  are 
located  on  Fedei  al  lands  to  be  national 
monuments. 

2.  Archeological  and  Historic 
Preservation  Ac\  of  1974.  The 
Archaeological  i  nd  Historic 
Preservation  Ad  of  1974,  16  U.S.C.  469 
to  469c-l,  direc  s  Federal  agencies  to 
preserve  significant  scientific, 
prehistorical,  historical  and 
archaeological  diata. 

3.  Historic  Sit  ?s  Act  of  1935.  The 
Historic  Sites  A(t  of  1935, 16  U.S.C.  461 
to  467,  states  thit  it  is  a  national  policy 
to  preserve  for  public  use  historic  sites, 
buildings,  and  o  bjects  of  national 
significance  for  he  inspiration  and 
benefit  of  the  pi  blic.  The  Act  is  also 
popularly  callec  "The  Historic  Sites, 
Buildings,  and  J  mtiquities  Act." 

4.  National  H.  stone  Preservation  Act. 
The  National  Historic  Preservation  Act, 
16  U.S.C.  470  to  470X-6,  directs  heads 
of  Federal  agenc  ies  to  assume 
responsibility  fc  r  the  preservation  of 
historic  prof)ert  es  which  are  owned  or 
controlled  by  su  ch  agencies. 

5.  Executive  Qrder  11593.  Executive 
Order  11593.  Prbtection  and 
Enhancement  o  the  Cultural 
Environment,  3i)  FR  8921  (1971),  16 
U.S.C.  470  note  requires  Federal 
agencies  to  initiate  measures  and 
procedures  to  p  ovide  for  the 
maintenance,  through  preservation, 
rehabilitation,  or  restoration  of 
Federally-owne  d  sites  that  are  listed  on 
the  National  Re  ;ister  of  Historic  Places. 

K.  Marine  Pre  tection.  Research  and 
Sanctuaries  Aa .  The  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
16  U.S.C.  1431   o  1445a,  33  U.S.C.  1401 
to  1445,  providi  is  for  establishment  of 
marine  sanctua:  ies  and  directs  Federal 
agencies  to  ensure  that  their  actions  are 
consistent  with  the  intended  use  of  such 
areas. 

L.  National  E  ivironmental  Policy 
(NEPA). 

l.NEPA.The 
Policy  Act  of 
4321-4306d. 
comprehensive 
and  enhancem^t 
the  Federal 

Council  on  Envjrorunental 
directs  Federal 
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pohcies  and  procedures  of  the  act. 
NEPA  is  covered  in  chapter  30-50. 

2.  Executive  Order  12114.  Executive 
Order  12114,  Environmental  Effects 
Abroad  of  Major  Federal  Actions,  44  FR 
1957  (1979),  enables  responsible 
officials  of  Federal  agencies  having 
ultimate  responsibility  for  authorizing 
and  approving  certain  Federal  activities 
significantly  affecting  the  environment 
of  the  global  commons,  or  a  foreign 
nation,  or  certain  major  Federal  actions 
outside  the  United  States  which 
significantly  affect  natural  or  ecological 
resources  of  global  importance,  to  be 
informed  of  pertinent  environmental 
considerations  and  to  take  such 
considerations  into  account  in  making 
decisions  regarding  such  actions. 
Executive  Order  12114  is  implemented 
for  HHS  in  chapter  30-50. 

3.  Executive  Order  11990.  Executive 
Order  11990,  Protection  of  Wetlands,  42 
FR  26961  (1977),  as  amended  by 
Executive  Order  12608,  52  FR  34617 
(1987)  42  U.S.C.  4321  note,  directs 
Federal  agencies  to  avoid,  to  the  extent 
possible,  the  long  and  short  term 
adverse  impacts  associated  with  the 
destruction  or  modification  of  wetlands 
and  direct  or  indirect  support  of  new 
construction  in  wetlands  wherever  there 
is  a  practical  alternative.  Executive 
Order  11990  is  covered  in  chapter  30- 
40. 

4.  Executive  Order  11988.  Executive 
Order  11988,  Floodplain  Management, 
42  FR  26951  (1977),  as  amended  by 
Executive  Order  12148,  44  FR  43239 
(1979),  42  U.S.C.  4321  note,  directs 
Federal  agencies  to  take  action  to  avoid, 
to  the  extent  possible,  the  long  and  short 
term  adverse  impacts  associated  with 
the  occupancy  and  modification  of 
floodplains  and  to  avoid  direct  or 
indirect  support  of  floodplain 
development  whenever  there  is  a 
practical  alternative.  Executive  Order 
11988  is  implemented  for  HHS  in 
chapter  30-40. 

5.  Executiver  Order  11514.  Executive 
Order  11514,  Protection  and 
Enhancement  of  Environmental  Quality, 
35  FR  4247  (1970),  as  amended  by 
Executive  Order  11991,  42  FR  26967 
(1977),  42  U.S.C.  note,  requires  Federal 
agencies  to  initiate  measures  needed  to 
direct  their  policies,  plans,  and 
programs  to  meet  national 
environmental  goals.  Federal  agencies 
must  develop  procedures  to  ensure  the 
fullest  practicable  provision  of  timely 
public  information  and  understanding 
of  Federal  plans  and  programs  with 
environmental  impact  in  order  to  obtain 
the  views  of  interested  parties.  In 
carrying  out  their  responsibilities  under 
NEPA  and  Executive  Order  11514, 
Federal  agencies  are  to  comply  with 


regulations  issued  by  the  Council  on 
Environmental  Quality,  except  where 
compliance  would  be  inconsistent  with 
statutory  requirements. 

M.  Occupational  Safety  and  Health 
Act  (OSHA).  The  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  651 
to  658,  regulates  the  use,  storage,  and 
handling  of  hazardous  materials  in  the 
workplace  and  provides  for  the 
Department  of  Labor  to  establish 
standards  governing  workplace  safety 
and  health  requirements. 

N.  Pollution  Prevention  and  Recycling 

1.  Pollution  Prevention  Act  (PPA).  The 
Pollution  Prevention  Act  of  1990,  42 
U.S.C.  13101-13109,  requires  the 
reporting  of  efforts  to  reduce  toxic 
chemical  releases  through  source 
reduction  and  recycling.  The  PPA 
establishes  national  policy  that 
pollution  is  to  be  prevented  or  reduced 
at  the  source,  and  the  Act  requires  the 
Environmental  Protection  Agency  (EPA) 
to  submit  biennial  reports  to  Congress 
that  analyze  the  source  reduction  and 
recycling  date  submitted  to  it  and 
provide  other  pollution  prevention 
information  that  has  been  gathered  fi'om 
private  businesses  and  Federal  agencies. 
The  Act  also  requires  the  Administrator 
of  EPA  to  develop  a  strategy  to  promote 
source  reduction;  to  make  matching 
grants  to  States  to  promote  the  use  of 
source  reduction  techniques  by 
businesses;  and  to  establish  a  Source 
Reduction  Clearinghouse.  The 
requirements  of  the  PPA  are  described 
in  more  detail  in  chapter  30-70. 

2.  Executiver  Order  13101.  Executive 
Order  13101,  Greening  the  Government 
Through  Waste  Prevention,  Recycling, 
and  Federal  Acquisition,  Sep  1998, 
requires  Federal  agencies  to  strive  to 
increase  the  procurement  of  productions 
that  are  environmentally  preferable  or 
that  are  made  wit  recovered  materials 
and  to  set  armual  goals  to  maximize  the 
number  of  recycled  products  purchased, 
relative  to  non-recycled  alternatives. 
Each  agency  is  to  establish  goals  for 
solid  waste  prevention  and  for  recycling 
to  be  achieved  by  the  years  2000,  2005 
and  2010  and  to  annually  report 
progress  in  attaining  the  goals. 
Executive  Order  13101  is  implemented 
for  HHS  in  chapter  30-90. 

O.  Resource  Conservation  and 
Recovery  Act  (RCRA)  The  Resource 
Conservation  ad  Recovery  Act  of  1976, 
42  U.S.C.  6901  to  6991i,  governs  the 
generation,  storage,  and  disposal  of 
hazardous  waste,  and  amends  the  Solid 
Waste  Disposal  Act. 

P.  Safe  Drinking  Water  Act  (SDWA). 
The  Safe  Drinking  Water  Act,  42  U.S.C. 
300f  to  33J-26,  is  intended  to  protect 
drinking  water  sources.  The  statute 
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authorizes  EPA  to  determine  if  an  action 
which  will  have  an  environmental  effect 
on  a  sole  or  principal  drinking  water 
source  would  also  constitute  a 
significant  hazard  to  a  human 
population  and,  if  so,  to  prohibit  such 
an  action. 

Q.  Toxic  Substances  Control  Act 
(TSCA).  The  Toxic  Substances  Control 
Act  of  1976  (TSCA),  15  U.S.C.  2601  to 
2692,  provides  controls  over  the 
manufacture  process,  use,  distribution 
and  disposal  of  certain  toxic  materials 
e.g.,  polychlorinated  biphenyls,  lead- 
based  paint,  asbestos  containing 
materials  and  radon. 

R.  Wild  and  Scenic  Rivers  Act.  The 
Wild  and  Scenic  Rivers  Act,  16  U.S.C. 
1271  to  1287,  directs  Federal  agencies  to 
consider  and  preserve  the  values  of  wild 
and  scenic  areas  in  the  use  and 
development  of  water  and  land 
resources. 

S.  Executive  Orders 

1.  Executive  Order  12898.  Executive 
Order  12898,  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  59  FR  7629  (1994),  requires 
each  Federal  agency  to  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
enviroimiental  effects  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations.  Each  Federal  agency  must 
develop  an  agency-wide  environmental 
justice  strategy  that  identifies  and 
addresses  disprop>ortionately  high  and 
adverse  human  health  or  environmental 
effects  of  its  programs,  policies,  and 
activities  on  minority  populations  and 
low-income  populations. 

The  environmental  justice  strategy 
must  list  programs,  policies,  planning 
and  public  participation  processes, 
enforcement,  and/or  rulemakings 
related  to  himian  health  or  the 
environment  that  should  be  revised  to, 
at  a  minimum:  (a)  promote  enforcement 
of  all  health  and  environmental  statutes 
in  areas  with  minority  populations  and 
low-income  populations;  (b)  ensiu« 
greater  pubhc  participation;  (c)  improve 
research  and  data  collection  relating  to 
the  health  of  and  environment  of 
minority  populations  and  low-income 
populations;  and  (b)  identify  differential 
patterns  of  consumption  of  natural 
resources  among  minority  populations 
and  low-income  populations.  In 
addition,  the  environmental  justice 
strategy  must  include,  where 
appropriate,  a  timetable  for  undertaking 
identified  revisions  and  consideration  of 


economic  and  social  impUcations  of  the 
revisions. 

2.  Executive  Order  12088.  Executive 
Order  12088,  Federal  Compliance  with 
Pollution  Control  Standards,  43  FR 
47707  (1978),  as  amended  by  Executive 
Order  12580,  52  FR  2923  (1987),  42 
U.S.C.  4321  note,  makes  the  head  of 
each  Federal  agency  responsible  for 
ensuring  that  all  necessary  actions  are 
taken  for  the  prevention,  control,  and 
abatement  of  environmental  pollution 
with  respect  to  Federal  facilities  and 
activities  under  the  control  of  the 
agency. 

3.  Executive  Order  11987.  Executive 
Order  11987,  Exotic  Organisms,  42  FR 
26949,  42  U.S.C.  4321  note,  directs 
Federal  agencies,  to  the  extent  permitted 
by  law,  to  restrict  the  introduction  of 
exotic  species  into  the  natural 
ecosystems  on  lands  and  waters  which 
they  own,  lease,  or  administer. 

3(M)0-30    Definitions 

The  following  terms  are  defined 
solely  for  the  purpose  of  implementing 
the  supplemental  procedures  provided 
by  this  chapter  and  are  not  necessarily 
applicable  to  any  statutory  or  regulatory 
requirements.  To  the  extent  that  a 
definition  of  one  of  these  terms  should 
conflict  with  a  definition  in  an 
applicable  statute,  regulation  or 
Executive  Order,  that  statute,  regulation 
or  Executive  Order  definition  shall 
supersede  the  GAM  definition. 

A.  Action — a  signed  decision  by  a 
responsible  Department  official 
resulting  in: 

1.  Approval,  award,  modification, 
cancellation,  termination,  use  or 
commitment  of  Federal  funds  or 
property  by  means  of  a  grant,  contract, 
purchase,  loan,  guarantee,  deed,  lease, 
license  or  by  any  other  means; 

2.  Approval,  amendment  or 
revocation  of  any  official  policy, 
procedures  or  regulations  including  the 
establishment  or  elimination  of  a 
Department  program;  or 

3.  Submission  to  Congress  of 
proposed  legislation  which,  if  enacted, 
the  Department  would  administer. 

B.  Asset — an  entity,  group  of  entities 
or  specific  environment  as  defined  in 
the  individual  related  acts  and  which 
the  individual  related  acts  seek  to 
protect  or  preserve.  Assets  include 
cultural  assets  (e.g.,  historic  properties) 
and  natural  assets  (e.g.,  wild  and  scenic 
rivers,  and  endangered  species). 

C.  Environmental  Acts — all 
authorities  listed  in  Section  30-00-20  or 
authorities  that  might  be  designated 
under  other  statutes  or  Executive 
Orders. 

D.  Envirorunental  Assessment — a 
concise  public  document,  as  defined  in 


the  regulations  implementing  NEPA, 
that  serves  to  provide  sufficient 
evidence  and  analysis  for  determining 
whether  to  prepare  an  environmental 
impact  statement  of  a  finding  of  no 
significant  impact. 

E.  Environmental  Effects— effects,  as 
defined  under  NEPA,  include  direct 
effects,  which  are  caused  by  the  action 
and  occur  at  the  same  time  and  place 
and  indirect  effects,  which  are  caused 
by  the  action  and  are  later  in  time  or 
farther  removed  in  distance,  but  are  still 
reasonably  foreseeable. 

F.  Environmental  Impact  Statement — 
a  detailed  written  statement,  as  required 
under  NEPA.  on:  (i)  the  environmental 
impact  of  the  proposed  action,  ii)  any 
adverse  environmental  effects  which 
cannot  be  avoided  if  the  action  is 
implemented,  (iii)  alternatives  to  the 
proposed  action,  (iv)  the  relationship 
between  local  short-term  uses  of  man's 
environment  and  the  maintenance  and 
enhancement  of  long-term  productivity 
and  (v)  any  irreversible  and  irretrievable 
commitments  of  resources  which  would 
be  involved  in  the  proposed  action 
should  it  be  implemented. 

G.  Environmental  Review — ^the 
process,  including  necessary 
documentation,  which  a  Departmental 
organization  uses  to  determine  whether 
a  proposed  action  will  cause  an 
environmental  effect. 

H.  Finding  of  No  Significant  Impact — 
a  docimient  by  a  federal  agency,  as 
required  under  NEPA,  briefly  presenting 
the  reasons  why  an  action  will  not  have 
a  significant  effect  on  the  human 
environment  and  for  which  an 
environmental  impact  statement 
therefore  will  not  be  prepared. 

I.  Major  Federal  Action — includes 
actions,  as  defined  by  NEPA,  with 
effects  that  may  be  major  and  which  are 
potentially  subject  to  federal  control  and 
responsibihty. 

J.  OFDIV—HHS  Operating  Division. 
The  following  is  a  current  listing  (which 
may  change  at  some  future  date)  of 
OPDIVs:  Administration  on  Aging 
(AoA),  Administration  for  Children  and 
Families  (ACF),  Agency  for  Health  Care 
Policy  and  Research  (AHCPR),  Centers 
for  Disease  Control  and  Agency  for 
Toxic  Substances  and  Disease  Registry 
(CDC/ATSDR),  Food  and  Drug 
Administration  (FDA),  Health  Care 
Financing  Administration  (HCFA), 
Health  Resources  emd  Services 
Administration  (HRSA),  Indian  Health 
Service  (IHS),  National  Institutes  of 
Health  (NIH),  Office  of  the  Secretary 
(OS),  Program  Support  Center  (PSC), 
and  Substance  Abuse  and  Mental  Health 
Services  Administrat-on  (SAMHSA), 

K.  STAFFDIV—HH3  Staff  Division. 
The  following  is  a  current  listing  (which 
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may  change  at  some  future  date)  of 
STAFFDIVs:  Office  of  the  Assistant 
Secretary  for  Legislation  (ASL),  Office  of 
the  Assistant  Seci  etary  for  Management 
and  Budget  (ASV  B),  Office  of  the 
Assistant  Secreta:  y  for  Planning  and 
Evaluation  (ASPtij,  Office  of  the 
Assistant  Secretai  y  for  Public  Affairs 
(ASP A),  Departih  sntal  Appeals  Board 
(DAB).  Office  for  Zivil  Rights  (OCR), 
Office  of  General  Counsel  (OGC).  Office 
of  Inspector  Gene  ral  (OIG),  and  Office  of 
Public  Health  an(  Sciences  (OPHS). 

L.  Program  Rev  few — a  review  by 
OPDIVs/STAFFD  [Vs  of  all  their  actions 
to  determine: 

1 .  Those  catego  ries  of  actions  which 
normally  do  not  individually  or 
cumulatively  cau  >e  significant 
environmental  ef  ects  and  therefore  may 
be  categorically  e  deluded  from  further 
environmental  review;  and 

2.  Those  categories  of  actions  which 
require  an  environmental  review 
because  they  maji  cause  significant 
environmental  effects  under  NEPA;  and 

3.  Those  categqries  of  actions  which 
require  an  envirotimental  review 
because  they  noriially  do  cause 
significant  environmental  effects  under 
NEPA.  T 

HHS  Chapter  30410— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  Department  of  Health  and 
Human  Services  invironmental  Policy 
30-10-00       Pol  cy  Statement 
10       Vis  on  Statement 
20       Got  1  and  Objectives 
30       Stri  tegy 

30-10-00    Folic  r  Statement 

The  Department  of  Health  and  Human 
Services  is  comrnitted  to  complying 
with  all  applicable  Federal,  state  and 
local  environmental  laws,  statutes  and 
regulations,  protecting  the  environment, 
and  conserving  otir  environmental 
resources  by  being  proactive  and  cost 
effective  in  our  environmental 
stewardship.  It  is  HHS  policy  that 
pollution  be  prevented  or  reduced  at  the 
source.  All  HHS  organizations  shall  give 
first  priority  to  atoiding  or  reducing  the 
generation  of  hazardous  substances, 
pollutants,  and  contaminants  at  the 
source.  Pollution  that  cannot  be 
prevented  or  recycled  must  be  treated  in 
an  environmentally  safe  manner  to 
reduce  volume,  toxicity,  and/or 
mobility.  Only  aa  a  last  resort  should 
disposal  or  other  release  into  the 
environment  be  employed,  and  such 
disposal  or  relea^  must  be  conducted 
in  accordance  wijth  all  applicable 
authorities  and  i|t  an  environmentally 
safe  manner.  Managers  and  employees 
are  expected  to  etcecute  their 


responsibilities  in  a  way  that  is 
proactive  and  cost  effective  in  the 
protection  and  conservation  of  our 
environmental  resources  and  in  a 
manner  that  complies  with  all 
applicable  Federal,  state,  and  local 
environmental  laws,  statutes  and 
regulations. 

30-10-10    Vision  Statement 

All  HHS  managers  and  employees  are 
guardians  of  the  environment  when 
carrying  out  their  responsibilities. 
Proactive  efforts  at  all  organizational 
levels  must  be  focused  on  managing 
environmental  risks  to  ensure  that  the 
environment  is  always  protected  and 
our  environmental  resources  are 
conserved. 

OPDIVs/STAFFDIVs  must  give  weight 
to  preservation  of  the  environment  and 
protection  of  historic  or  cultural  assets 
in  reaching  substantive  program 
decisions.  All  HHS  organizations  shall 
assess  environmental  costs  and  benefits 
as  well  as  program  goals  and  objectives 
in  determining  a  particular  course  of 
action.  In  conducting  this  assessment, 
OPDIVs/STAFFDIVs  should  devote 
reasonable  time,  effort,  and  resources  to 
consideration  of  enviormental  risks 
associated  with  a  program-related 
course  of  action. 

30-10-20    Goal  and  Objectives 

The  goal  of  our  environmental  efforts 
is  to  prevent  harm  to  the  environment, 
and  enhance  the  quality  of  human 
health  by  conserving  our  environmental 
resources. 

This  goal  is  satisfied  by  meeting  the 
following  objectives: 

1.  Compliance — To  comply  with  all 
applicable  Federal,  State,  and  local 
environmental  laws,  statutes  and 
regulations; 

2.  Conservation — To  protect  and 
conserve  our  environmental  resources 
through  pollution  prevention,  waste 
reduction  and  recycling; 

3.  Pollution  Prevention — To  protect 
and  conserve  our  environmental 
resources  through  source  reduction  in 
facility  management  and  acquisition, 
where  practicable,  as  the  primary  means 
of  achieving  and  maintaining 
compliance  with  apphcable  Federal, 
State  and  local  environmental  laws, 
statutes  and  regulations;  and 

4.  Restoration — To  restore,  when 
possible,  facilities,  land,  and  waters 
damaged  through  past  practices. 

30-10-30    Strategy 

HHS  has  adopted  and  will  adhere  to 
a  Code  of  Environmental  Management 
Principles  (CEMP)  to  help  achieve  the 
goals  of  the  HHS  environmental 
protection  program.  As  part  of  the  effort 


to  implement  these  principles 
throughout  HHS,  all  OPDIVS/ 
STAFFDIVS  will  integrate  the  following 
principles  into  their  environmental 
protection  programs: 

1.  Management  Commitment — 
Written  top  management  commitment  to 
improve  environmental  performance  by 
establishing  policies  which  emphasize 
pollution  prevention  and  the  need  to 
ensure  compliance  with  environmental 
requirements. 

2.  Compliance  Assurance  and 
Pollution  Prevention — Proactive 
programs  that  aggressively  identify  and 
address  potential  compliance  problem 
areas  and  utilize  pollution  prevention 
approaches  to  correct  deficiencies  and 
improve  environmental  performance. 

3.  Enabling  Systems — Necessary 
systems  to  enable  personnel  to  perform 
their  functions  consistent  with 
regulatory  requirements,  HHS 
environmental  policies,  and  the  HHS 
overall  mission. 

4.  Performance  and  Accountability — 
Measures  to  address  employee 
environmental  performance  and  ensure 
full  accountability  of  environmental 
functions. 

5.  Measurement  and  Improvement — A 
program  to  assess  progress  toward 
meeting  organization  environmental 
goals,  and  which  uses  the  results  of  that 
assessment  to  improve  environmental 
performance. 

HHS  Chapter  30-20— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  Administrative  Requirements 
30-20-00       Background 

10       RespKinsibilities 

20       Approval  Authority  and  Del- 
egations of  Authority 

30       Process  for  Establishing  Cat- 
egorical Exclusions 

40       Categories  of  Exclusion 

50       Environmental  Review  Pro- 
cedures 

30-20-00    Background 

This  chapter  establishes  an 
administrative  framework  in  the 
Department  for  environmentally-related 
activities.  Specifically,  this  chapter  (1) 
describes  the  assignment  of  relative 
responsibilities  in  the  Department 
regarding  environmental  activities;  (2) 
establishes  procedures  for  program 
reviews;  and  (3)  establishes  other  on- 
going administrative  requirements. 

30-20-10    Responsibilities 

A.  Office  of  the  Secretary.  The 
Secretary  shall  designate  an  official  as 
the  Department  Environmental  Officer, 
who  will  be  responsible  for: 

1.  Preparing  Departmental  guidelines 
and  other  policy  documents  for  issuance 
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by  the  Secretary  or  other  appropriate 
Department  official  pertaining  to 
environmental  protection  and 
preservation  of  natural  or  cultural 
assets; 

2.  Approving  lead  agency  agreements 
having  Department- wide  applicability; 

3.  Providing  training  to  HHS  program 
ofHcials  with  respect  to  carrying  out  the 
requirements  of  environmental  statutes 
and  Executive  Orders; 

4.  Maintaining  liaison  with  the 
Council  on  Environmental  Quality 
(CEQ),  Environmental  Protection 
Agency  (EPA),  and  other  Federal 
agencies  charged  with  direct 
responsibility  for  administering 
environmental  statutes  and  Executive 
Orders; 

5.  Coordinating  the  review  of 
environmental  statements  originating 
from  outside  of  HHS.  This  responsibility 
is  delegated  to  the  Centers  for  Disease 
Control  and  Prevention,  National  Center 
for  Environmental  Health  (FR,  Vol.  43 
no.  164.  Aug.  23, 1978);  and 

6.  Reviewing  and  making 
recommendations  to  the  Assistant 
Secretary  for  Management  and  Budget 
with  respect  to  determinations  by 
OPDIVs/STAFFDIVs  that  certain 
activities  are  categorically  excluded 
from  environmental  review. 

B.  OPDIVs/STAFFDIVs.  Heads  of 
OPDIVs/STAFFDIVs  are  responsible  for 
ensuring  that  organizational  units  under 
their  authority  comply  with  all 
provisions  of  all  applicable  Federal, 
State,  and  local  environmental  laws, 
statues,  regulations  and  Executive 
Orders  and  with  the  procedures  of  part 
30.  An  OPDIV/STAFFDIV  head  may 
designate  an  environmental  officer,  who 
may  act  in  either  a  full-time  capacity  or 
in  addition  to  other  duties,  to  assist  in 
fulfilling  these  responsibilities. 

C.  Regional  Offices.  Regional 
Directors  are  responsible  for  complying 
vfixh  all  provisions  of  all  applicable 
Federal.  State,  and  local  environmental 
laws,  statutes,  regulations  and  Executive 
Orders  and  the  policies  in  part  30  for 
those  specific  program  responsibilities 
delegated  to  them.  In  addition,  the 
Regional  Director  shall: 

1.  Serve  as  principal  HHS  regional 
liaison  official  with  other  Federal.  State, 
and  local  agencies  on  matters  pertaining 
to  environmental  preservation  or 
protecting  environmental,  cultural,  or 
natural  assets; 

2.  Coordinate  the  timely  review  by 
regional  program  personnel  of 
environmental  impact  statements 
forwarded  to  HHS  by  other  agencies; 
and 

3.  Periodically  verify  that  their 
regional  program  staff  are  aware  of  and 


are  complying  with  the  requirements  of 
part  30. 

3Q-20-2Q    Approval  Authority  and 
Delegations  of  Authority 

A.  Delegation  of  Authority.  The 
OPDIV/STAFFDIV  head  and  Regional 
Director  may  redelegate  all  of  their 
environmental  responsibilities  to 
subordinate  program  managers  except 
for  the  authority  of  an  OPDIV/ 
STAFFDIV  head  to  approve  the 
designation  of  actions  as  categorically 
excluded.  OPDIV/STAFFDIV  heads 
shall  obtain  concurrence  from  the 
Assistant  Secretary  for  Management  and 
Budget  with  respect  to  activities 
designated  to  be  categorically  excluded 
from  environmental  reviews. 

B.  Excluded  Material.  The  exclusion 
of  material  from  environmental  impact 
statements  on  the  basis  of  national 
security  and  trade  secrets  requires 
approval  by  the  HHS  General  Counsel. 
(See  Section  30-30-40.) 

C.  Natural  Assets.  Proposed  actions 
which  will  have  an  effect  on  certain 
natural  assets  may  require  concurrence 
or  approval  from  other  Federal  agencies 
and/or  entities  prior  to  taking  the  action. 
(See  chapter  30-40.) 

D.  Floodplains/Wetlands.  OPDIV/ 
STAFFDIV  heads  shall  sign 
determinations  pursuant  to  Executive 
Order  11988,  Floodplain  Management, 
and  Executive  Order  11990,  Protection 
of  Wetlands,  except: 

1.  The  Secretary  shall  approve 
proposed  actions  requiring 
environmental  impact  statements  on 
projects  affecting  floodplains;  and 

2.  The  Secretary  shall  approve 
proposed  actions  requiring 
environmental  assessments  or 
environmental  impact  statements  for 
new  construction  in  wetlands. 

30-20-30    Program  Reviews 

A.  Actions  Requiring  Environmental 
Review.  All  HHS  activities  will  be 
evaluated  to  determine  whether  such 
activities  are  actions  that  require 
environmental  review. 

In  a  program  review,  an  OPDIV/ 
STAFFDIV  evaluates  actions  it  will  be 
taking  in  order  to  determine  the 
potential  of  these  actions  to  cause  an 
environmental  effect  under  an 
applicable  environmental  statute  or 
Executive  Order.  OPDIVs/STAFFDIVs 
should  have  already  completed  an 
initial  review.  OPDIVs/STAFFDIVs  may 
undertake  additional  program  reviews 
subsequently  whenever  they  deem  it 
appropriate. 

As  a  result  of  program  review,  an 
OPDIV/STAFFDIV  shall  divide  each  of 
its  actions  in  one  of  three  groups: 


Group  1  (categorically  excluded} — 
Those  actions  vvhich  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  or  affect  a  natural  or 
cultural  asset  protected  by  an 
environmental  statute  or  Executive 
Order 

Group  2 — Those  actions  which 
require  an  environmental  review 
because  they  may  cause  a  significant 
environmental  effect  under  NEPA  or 
may  affect  a  protected  cultural  or 
natural  asset  protected  by  an 
environmental  statute  or  Executive 
Order. 

Group  3 — ^Those  actions  which 
normally  do  cause  a  significant 
environmental  effect  under  NEPA  or 
affect  a  cultural  or  natural  asset 
protected  by  an  environmental  statute  or 
Executive  C3rder. 

In  grouping  each  of  its  actions, 
OPDIVs/STAFFDIVs  shall  use  the 
exclusion  categories  described  in 
Section  30-20-40.  If  an  action  falls 
within  one  of  these  exclusion  categories, 
then  it  may  be  included  in  Group  1. 
Such  actions  do  not  require 
environmental  reviews,  except  in 
circumstances  described  in  30-20-40.  If 
an  action  does  not  fall  vdthin  one  of 
these  exclusion  categories,  then  an 
OPDIV/STAFFDIV  must  perform  an 
environmental  review  prior  to  taking  the 
action.  Chapters  30-30  and  30-50 
describe  the  procedures  for  conducting 
an  environmental  review. 

Each  OPDIV/STAFFDIV  shall 
maintain  as  part  of  its  organizational 
guidance  documents  Usts  of  those 
actions  which  it  has  determined  fall 
under  Groups  1.  2,  and  3  or  shall  have 
regulations  that  address  such  actions. 
These  Hsts  shall  supplement  other 
internal  directives  or  instructions 
relating  to  environment-related 
responsibilities. 

B.  Approval.  A  determination  by  an 
OPDIV/STAFFDIV  that  an  action  falls 
within  Group  1  (Categorically  Excluded) 
is  effective  upon  approval  by  the 
OPDIV/STAFFDIV  head  or,  as  required, 
after  the  issuance  of  a  regulation. 
However,  OPDIVs/STAFFDIVs  must 
forward  these  determinations  to  the 
Assistant  Secretary  for  Management  and 
Budget  for  concurrence.  Determination 
that  an  action  falls  within  Group  1 
(Categorically  Excluded)  is  effective 
until  rendered  inapplicable  because  of 
changes  in  the  underlying  program 
authority  or  regulation. 

C.  Publication  of  Additional 
Categorical  Exclusions  by  OPDIVs/ 
STAFFDIVs.  An  OPDIV/STAFFDIV  may 
establish  additioni,!  categorical 
exclusions  that  per  .din  to  the  actions  of 
that  OPDIV/STAFFDIV  after  approval 
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by  the  Assistant  Secretary  for 
Management  and. Budget  and 
publication  for  public  comment  in  the 
Federal  Register,  in  accordance  with  the 
procedures  established  by  that  OPDIV/ 
STAFFDIV.  All  citegorical  exclusions 
not  covered  by  tli  general  listing  in 
Section  30-20-4(i(B)(2)  must  be 
published  in  the  federal  Register. 

30-30-40    Categories  of  Exclusion 

A.  Applicationlof  Categorical 
Exclusions 

1.  Required  Deierminations.  To  find 
that  a  proposal  is  categorically 
excluded,  an  OPDIV/ STAFFDIV  shall 
determine  the  fol  owing: 

(a)  Falls  Withir  Exclusion  Category. 
The  proposed  act  on  falls  within  one  of 
the  four  exclusion  categories  described 
in  this  section.  Tkis  determination  may 
take  place  as  the  result  of  a  program 
review  of  an  OPDllVs/STAFFDIVs 
actions,  in  whichicase  the  action  is 
listed  in  the  OPDIV  s/STAFFDIV's 
administrative  issuance  system  as  being 
categorically  excluded  from  further 
environmental  reviews. 

(b)  Absence  oftxtraordinary 
Circumstances.  Tpere  are  no 
extraordinary  cirtumstances  related  to 
the  proposal  thatimay  affect  the 
significance  of  thje  environmental  effects 
of  the  proposal.  Bxtraordinary 
circimistances  art  unique  situations 
presented  by  specific  proposals,  such  as 
scientific  controversy  about  the 
environmental  effects  of  the  proposal; 
uncertain  effects  or  effects  involving 
unique  or  unknown  risks;  or  unresolved 
conflicts  concerning  alternate  uses  of 
available  resources  within  the  meaning 
of  section  102(2)(E)  of  NEPA;  and  where 
it  is  reasonable  tc  anticipate  a 
cumulatively  significant  impact  on  the 
environment.  Se<  40  CFR  1508.27  for 
examples. 

2.  All  categorical  exclusions  in  this 
Part  may  be  appl:  ed  by  any 
organizational  eli  jment  of  HHS. 

3.  A  class  of  actions  includes 
activities  foreseeiibly  necessary  to 
proposals  encompassed  within  the  class 
of  actions  (such  i  s  associated 
transportation  activities  and  award  of 
implementing  grimts  and  contracts). 

B.  Categories  of  Actions  Which  May 
Be  Excluded  From  Environmental 
Review.  Categorii  !s  of  actions  which  may 
be  excluded  fron  i  environmental  review 
include,  but  are  not  Umited  to  the 
following: 

1.  Category  No.  1 — General 
Exclusions: 

(a)  When  a  lav\  or  regulation  grants  an 
exception,  unles  i  precluded  by  an 
OPDIV/STAFFD  V  regulation. 


(b)  When  the  courts  have  found  that 
the  action  does  not  require 
environmental  review;  and 

(c)  When  an  action  implements 
actions  outside  the  territorial 
jurisdiction  of  the  United  States  and 
such  actions  are  excluded  from  review 
by  Executive  Order  12114. 

2.  Category  No.  2 — Functional 
Exclusions: 

(a)  Routine  administrative  and 
management  support,  including  legal 
counsel,  public  affairs,  program 
evaluation,  monitoring  and  individual 
personnel  actions; 

(b)  Appellate  reviews  when  HHS  was 
the  plaintiff  in  the  lower  court  decision 
(e.g.,  a  case  involving  failure  by  a 
nursing  home  to  comply  with  fire  and 
safety  regulations); 

(c)  Data  processing  and  systems 
analysis; 

(d)  Education  and  training  grants  and 
contracts  (e.g.,  grants  for  remedial 
training  programs  or  teacher  training) 
except  projects  involving  construction, 
renovation,  or  changes  in  land  use; 

(e)  Grants  for  administrative  overhead 
support  (e.g.,  regional  health  or  income 
maintenance  program  administration); 

(f)  Grants  for  social  services  (e.g., 
support  for  Head  Start,  senior  citizen 
programs  or  drug  treatment  programs) 
except  projects  involving  construction, 
renovation,  or  changes  in  land  use; 

(g)  Liaison  functions  (e.g.,  serving  on 
task  forces,  ad  hoc  committees  or 
representing  HHS  interests  in  specific 
functional  areas  in  relationship  with 
other  governmental  and  non- 
governmental entities); 

(h)  Maintenance  (e.g.,  undertaking 
repairs  necessary  to  ensure  the 
functioning  of  an  existing  facility), 
except  for  properties  on  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places; 

(i)  Statistics  and  information 
collection  and  dissemination  (e.g., 
collection  of  health  and  demographic 
data  and  publication  of  compilations 
and  summaries); 

(j)  Technical  assistance  by  HHS 
program  personnel,  e.g.,  providing 
assistance  in  methods  for  reducing  error 
rates  in  State  public  assistance  programs 
or  in  determining  the  cause  of  a  disease 
outbreak);  and 

(k)  Adoption  of  regulations  and 
guidelines  pertaining  to  the  above 
activities  (except  technical  assistance 
and  those  resulting  in  population 
changes). 

3.  Category  3 — Program  Exclusions. 
These  exclusions,  when  applicable, 
result  &t)m  a  substantive  review  and 
determination  by  an  OPDIV/STAFFDIV 
that  certain  programs  or  certain 
activities  within  a  program  will  not 


normally  (a)  significantly  afl'ect  the 
human  environment  (as  defined  by 
NEPA)  or  (b)  affect  an  asset  (as  defined 
in  an  applicable  environmental  statute 
or  Executive  Order)  regardless  of  the 
location  or  magnitude  of  the  action.  For 
example,  an  OPDIV/STAFFDIV, 
following  its  review,  might  determine 
that  the  following  are  imlikely  to  cause 
an  environmental  effect:  assigning  a 
member  of  the  Health  Service  Corps  to 
a  locality  to  supplemental  existing 
medical  personnel  or  providing  fiLids  to 
support  expansion  of  emergency 
medical  services  in  existing  hospitals. 

30-20-50    Environmental  Review 
Procedures 

An  OPDIV/STAFFDIV  must  conduct 
environmental  reviews  with  respect  to 
all  proposed  actions  that  are  subject  to 
an  environmental  statute  or  Executive 
Order  which  do  not  fall  under 
categorical  exclusions  1,  2,  or  3. 
Chapters  30-30  and  30-50  discuss  the 
process  for  conducting  an 
environmental  review  with  respect  to  a 
specific  proposed  action  and  for 
fulfilling  documentation  and  other 
requirements.  Each  OPDIV/STAFFDIV 
shall  ensure  that  its  programs  have 
appropriate  procedures  for  conducting 
environmental  reviews,  for  completing 
required  documentation,  and  for 
ensuring  public  involvement  and 
intergovernmental  consultation.  These 
procedures  must  be  in  writing  and  be 
included  in  the  internal  organizational 
guidance  documents  or  regulations. 
These  procedures  must,  at  a  minimum, 
address  the  following: 

A.  A  list  of  those  actions  which  the 
OPDIV/STAFFDIV  has  categorically 
excluded  irom  further  environmental 
review  requirements. 

B.  A  list  of  those  actions  or 
circumstances  when  actions  require  an 
environmental  review  prior  to  taking  the 
action. 

C.  Designation  of  officials  responsible 
for  environment-related  activities 
including  determinations  as  to  whether 
to  prepare  an  environmental  impact 
statement  or  an  enviroiunental 
assessment,  if  one  is  required. 

D.  Procedures  for  preparing  and 
circulating  enviroiunental  statements 
(including  data  required  by  the 
applicable  environmental  statute  or 
Executive  Order  for  the  tjrpe  of  action 
covered). 

E.  Procedures  for  ensuring  the 
coordination  of  environmental  review 
with  program  decision-making, 
including  concurrent  development  and 
circulation  of  environmental  documents 
with  program  documents  and  the 
identification  of  key  decision-making 
points. 
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F.  Procedures  for  consulting  with 
other  Federal  agencies  responsible  for 
the  environmental  statutes  or  Executive 
Orders,  if  necessary. 

G.  Procedures  for  developing  lead 
agency  agreements  (as  described  in  30- 
3O-20B  and  30-50). 

H.  A  prohibition  against  precluding  or 
prejudicing  selection  of  alternatives  in 
an  environmental  impact  statement 
vnthout  regard  to  enviroiunental  risks. 

I.  Procedures  for  estabUshing  a 
reviewable  record,  including  making 
environmental  statements  and  related 
decision-making  materials  part  of  the 
record  of  formal  rule-making  and 
adjudicatory  proceedings. 

J.  Provisions  for  early  consultation 
and  assistance  to  potential  applicants 
and  non-Federal  entities  in  planning 
actions  and  developing  information 
necessary  for  later  Federal  involvement 
(as  described  in  30-30-20C  and  30-50). 

K.  Descriptions  of  circimistances 
which  preclude  completion  of 
environmental  reviews  within 
reasonable  time  frames  because  of 
public  health  and  safety  considerations 
and  procedures  for  after-the-fact 
completion. 

L.  Provision  for  ensuring  that 
applications  and  other  materials  from 
potential  grantees  or  other  recipients  of 
Departmental  funds,  on  a  program-by- 
program  basis,  include  information 
necessary  to  conduct  an  environmental 
review.  Such  information  shall  include 
the  identification  of  any  properties 
which  may  be  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 

M.  Provision  for  identifying  cultiu^l 
assets  which  a  program  controls  through 
leases  or  Federal  ownership,  and  for 
nominating  such  historic  properties  to 
the  National  Register  of  Historic  Places. 

HHS  Chapter  30-30— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  General  Environmental  Review 
Procedures 

30-30-00       Overview 

10       Summary  Description 
20       EDviromnental  Review 
30       Environmental  Statements 
40       Intergovernmental  Consulta- 
tion and  Document  Re- 
view. 

30-30-00    Overview 

Certain  environmental  statutes  and 
Executive  orders  require  an 
environmental  review  of  proposed 
Federal  actions  to  determine  whether 
such  actions  will  have  environmental 
effects. 

The  purpose  of  this  chapter  is  to 
describe  overall  the  steps  which 
Department  officials  must  take  in 


conducting  environmental  reviews  of 
specific  proposed  actions.  Within  these 
general  steps,  the  individual 
environmental  acts  differ  significantly 
with  respect  to  public  involvement, 
intergovernmental  consultation,  and 
documentation  required.  The  chapters 
at  30-40  and  30-50  following  (entitled 
Natural  Asset  Review  and  NEPA 
Review)  discuss  these  specific 
requirements  in  greater  detail. 

Note:  The  procedures  and  requirements  in 
chapters  30-40  and  30-50  take  precedence 
over  the  general  statements  in  this  chapter 
and  must  be  consulted  before  determining 
the  steps  that  must  be  taken  with  regard  to 
a  specific  action.  The  discussion  in  this 
chapter  generally  does  not  apply  to  chapters 
30-60  to  30-90. 

30-30-10    Summary  Description 

The  following  is  a  siunmary 
description  of  the  general  types  and 
sequence  of  activities  which 
Departmental  officials  should  carry  out 
in  reviewing  specific  proposed  actions 
under  this  Part. 

A.  Determine  that  a  proposed  activity 
constitutes  an  action  as  defined  under 
Section  30-00-30  (Definitions)  that  is 
subject  to  an  environmental  statute  or 
Executive  Order. 

B.  Determine  whether  the  proposed 
action  is  categorically  excluded  from  all 
envirormiental  review  requirements.  If  it 
is  excluded,  no  further  environmental 
review  is  necessary. 

C.  For  proposed  actions  not 
categorically  excluded,  conduct  an 
environmental  review  in  accordance 
with  applicable  program  environmental 
review  procedures  to  determine  whether 
the  proposed  action  will  cause  an 
environmental  effect  under  one  or  more 
of  the  environmental  statutes  or 
Executive  Orders. 

D.  Determine  whether  it  is  necessary 
to  prepare  an  enviroiunental  dociunent, 
e.g.,  an  environmental  assessment,  and 
if  necessary,  an  environmental  impact 
statement  under  NEPA.  Circulate  the 
environmental  dociunent  among  the 
public,  Federal,  State  and  local 
agencies,  and  other  interested  parties,  as 
appropriate. 

E.  Carry  out  the  requirements  for 
public  involvement  and 
intergovernmental  consultation  as 
required  under  the  applicable 
environmental  statutes  or  Executive 
Orders,  including  any  necessary 
approvals. 

r .  Prepare  the  necessary 
environmental  documentation  and 
proceed  with  the  program  decision- 
making process. 

38-30-20    Environmental  Review 

A.  General.  OPDIVs/STAFFDIVs  must 
perform  an  environmental  review  for 


each  proposed  action  not  categorically 
excluded  in  accordance  with  the 
OPDIVs/STAFFDIVs  environmental 
procedures.  The  purpose  of  an 
environmental  review  is  to  answer  the 
following  general  questions:  (Individual 
environmental  acts  differ  with  respect  to 
the  specific  scope  and  methodology 
required  in  conducting  an 
environmental  review.) 

1.  Which  environmental  statutes  or 
Executive  Orders  apply  to  the  proposed 
action? 

2.  Will  a  proposed  action  have  an 
environmental  effect  under  any  of  the 
environmental  statutes  or  Executive 
Orders,  as  defined  in  regulation  or  by 
court  interpretation? 

3.  Should  the  HHS  OPDIV/STAFFDIV 
prepare  an  environmental  assessment  or 
an  environmental  impact  statement, 
given  the  environmental  statutes  and 
Executive  Orders  involved  and  the 
kinds  and  degree  of  environmental 
effects  anticipated? 

B.  Agreements  with  Other  Agencies. 
When  two  or  more  agencies  are  engaged 
in  the  same  action,  a  lead  agency 
agreement  provides  one  agency  with  the 
authority  to  conduct  the  environmental 
review.  These  agreements  determine  the 
content  and  type  of  statement  and 
sj)ecify  which  Federal  agency  will 
prepare  it.  The  agreement  includes  a 
schedule  for  the  preparation  and 
circulation  of  the  document,  as  well  as 
an  assignment  of  important  tasks  among 
the  agencies  involved.  Lead  agency 
agreements  may  be  signed  with  other 
agencies  for  individual  actions  or  for  a 
particular  type  of  action. 

C.  Non-Federal  Agencies.  Whenever 
an  HHS  program  requests  or  permits  a 
non-Federal  agency  to  perform  an 
enviroiunental  review,  the  program 
shall  outline  the  iype  of  information 
required,  perform  an  independent 
evaluation,  and  assume  responsibility 
for  the  scope  and  content  of  the 
material. 

30^30-30    Environmental  Documents 

A.  On  the  basis  of  the  environmental 
review,  OPDIVs/STAFFDIVs  shall 
determine  what  type  of  environmental 
document  to  prepare.  Under  NEPA, 
either  an  environmental  assessment  and 
finding  of  no  significant  impact  or  an 
environmental  impact  statement  would 
generally  be  required.  Environmental 
impact  statements  are  prepared  in  two 
stages:  draft  and  final.  A  final  statement 
includes  a  consideration  of  comments 
submitted  by  persons  or  organizations 
reviewing  the  draft  statement.  Under 
some  laws  covered  by  this  Part,  an 
environmental  assessment  may  also 
have  to  be  prepared  in  Ciraft  for  review 
and  comment  before  being  finaUzed. 
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at  30-40  and  30-50 


following  (Natu  ral  Asset  Review  and 


NEPA  Review) 


be  consulted  to 
requirements  o 


liscuss  these  different 


requirements  ir  greater  detail  and  must 


)  ascertain  the  specific 

NEPA  and  each  of  the 

related  statutes  and  Executive  Orders. 


effects  which  c 
alternatives  to 
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term  uses  of  m 
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term  product!  v 
irreversible  an 
commitments 
be  involved  in 
should  it  be  im 
environmental 
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B.  Description 

1.  Environmental  Impact  Statements. 
An  environmental  impact  statement  is  a 
detailed  written  statement  on  (i)  The 
environmental  impact  of  the  proposed 
action,  (ii)  any  ^dverse  environmental 

not  be  avoided,  (iii) 
e  proposed  action,  (iv) 
between  local  short- 

s  environment  and  the 
d  enhancement  of  long- 
y  and  (v)  any 
irretrievable 
resources  which  would 
e  proposed  action 
lemented.  Draft 
mpact  statements  shall 
s  in  favor  of  the 
proposed  actioi.  A  final  statement  may 
include  a  recommendation  with  a 
rationale  for  a  {  referred  action  (see 
chapter  30-50  I  or  correct  NEPA 
terminology  and  process). 

2.  Environmental  Assessments.  An 
environmental  assessment  is  generally  a 
concise  dociunimt  which  provides 
sufficient  evidence  and  analysis  for 
determining  wl  lether  to  prepare  an 
environmental  impact  statement  or  a 
finding  of  no  si  jnificant  impact.  It  shall 
include,  in  dets  il,  the  environmental 
impact  of  reaso  nable  alternatives. 
OPDIVs/STAFlDIVs  generally  can  use 
an  environmen  :al  assessment  in  order  to 
satisfy  any  revipw,  consultation,  and 
pubhc  notice  requirements  of  the 
applicable  envi  ronmental  statutes  and 
Executive  Orde  rs  and  to  otherwise 
inform  individuals  and  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  aition  (see  chapter  30-50 
for  correct  NEF  A  terminology  and 
process). 

C.  Alternativis.  Environmental  impact 
statements  mu!  t  explore  and  evaluate 
reasonable  alte  -natives  to  the  proposed 
action  in  terms  of  their  environmental 
consequences,  senefits  and  costs,  and 
contribution  to  the  underlying  purpose 
or  goal.  Discusi  ion  of  alternatives  must 
be  sufficiently  in-depth  to  permit  a 
meaningful  coitiparison  of  alternative 
courses  of  acti(  m. 

Environmen  al  impact  statements 
shall  consider  he  following  categories 
as  appropriate: 
by  Any  Organization. 
This  alternative  serves  as  a  baseline 
against  which  o  measure  the 
environmental  consequences,  costs,  and 


of  alternatives, 
1.  No  Action 


benefits  of  the  proposed  action  and 
other  alternatives. 

2.  Action  Alternatives.  One  or  more 
alternative  courses  of  action  directed  at 
achieving  the  imderlying  purpose  or 
goal.  The  environmental  impact 
statement  cannot  automatically  exclude 
actions. 

•  Outside  the  expertise  or  jurisdiction 
of  Departmental  organizations,  e.g., 
examining  the  possible  use  of  other  real 
properties  other  than  that  proposed  for 
transfer  by  HHS;  or 

•  Whicn  only  partially  achieve  an 
underlying  goal  or  objective,  e.g., 
funding  a  health  care  facility  at  a  lower 
capacity  for  patient  care.  However, 
action  alternatives  considered  must  be 
reasonably  available,  practicable,  and  be 
related  to  the  underlying  purpose  or 
goal.  An  environmental  impact 
statement  must  include  all  reasonable 
alternatives. 

3.  Alternative  Safeguards.  These  are 
alternative  actions  which  could  mitigate 
the  adverse  environmental 
consequences  of  one  or  more  of  the 
action  alternatives. 

4.  Delayed  Action  Alternative.  This 
alternative  is  to  postpone  or  delay  a 
proposed  action  in  order  to  conduct 
more  research  or  for  other  reasons. 

5.  Alternative  Uses.  When  a  proposed 
action  would  affect  a  scarce  or  valuable 
resource  (e.g.,  prime  agricultural 
farmland),  tiie  potential  alternative  uses 
of  the  resource  must  be  identified  so 
that  they  may  be  compared  with  the 
value  of  the  proposed  action. 

30-30-40     Intergovernmental 
Consultation  and  Document  Review 

OPDIVs/STAFFDIVs  are  responsible 
for  meeting  the  various  requirements 
under  environmental  statutes  and 
Executive  Orders  for  intergovernmental 
consultation  and  public  involvement. 
These  requirements  differ  significantly. 
OPDIVs/STAFFDIVs  must  refer  to  the 
more  detailed  descriptions  in  30—40  and 
30-50  and  should  consult  an 
environmental  officer  for  guidance. 

As  required,  OPDIVs/STAFFDIVs 
shall  circulate  draft  environmental 
impact  statements  for  review  and 
comment,  and  otherwise  make  then 
available  to  the  public  upon  request  to 
the  extent  such  statements  are  not 
protected  from  disclosure  by  existing 
law  applicable  to  the  agency's 
operation.  Statements  should  be 
circulated  to  the  Federal  agency 
responsible  for  administering  the 
applicable  environmental  act,  involved 
non-Federal  agencies  at  the  State  or 
local  level,  and  interested  public 
persons  or  groups  within  the  geographic 
area  of  the  environment  affected.  The 
review  period  is  generally  no  less  than 


30  days  for  a  draft  environmental 
assessment  and  no  less  than  60  days  for 
a  draft  environmental  impact  statement. 
Whenever  a  draft  environmental  impact 
statement  is  significantly  revised 
because  of  comments  received  or 
because  the  nature  or  scope  of  the 
proposed  action  changes  significantly, 
OPDIVs/STAFFDIVs  shall  prepare  a 
new  draft  environmental  impact 
statement  for  circulation.  Circulation  of 
certain  portions  of  the  document  is  not 
necessary  when  it  involves  the 
following; 

A.  National  Security.  Circulation  of 
classified  sections  of  environmental 
documents  is  subject  to  regulations 
pertaining  to  matters  of  national 
security. 

B.  Trade  Secrets.  Circulation  of 
sections  of  environmental  documents    ' 
that  disclose  a  trade  secret  is  subject  to 
18  U.S.C.  1905  or  21  U.S.C.  331(j) 
governing  the  protection  and  disclosure 
of  trade  secrets. 

HHS  Chapter  30-40— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  Natural  Asset  Review 
30-40-00       Applicability  of  Consultation 
Requirements 

05       Integration  with  NEPA  Re- 
view Process 

10       Coastal  Zone  Management 
Act  of  1972 

20       Endangered  Species  Act  of 
1973 

30       Fish  and  Wildlife  Coordina- 
tion Act 

40       Floodplain  Management 

50       Marine  Protection,  Research, 
and  Sanctuaries  Act  of 
1972 

60       Safe  Drinking  Water  Act 
(Sole  Source  Aquifers) 

70       Wetlands  Protection 

80       Wild  and  Scenic  Rivers  Act 

30-40-00    Applicability  of 
Consultation  Requirements 

The  environmental  statutes  and 
Executive  Orders  described  in  this 
chapter  require  consideration  of  the 
effects  of  a  proposed  action  on  specific 
types  of  places  or  species.  Generally, 
they  prohibit  further  action  until  the 
Federal  agency  proposing  to  take  action 
has  consulted  with  the  Federal  or  State 
agency  responsible  for  administering  the 
law.  The  species  requiring  consideration 
are  listed  by  the  Department  of  the 
Interior.  The  places  requiring 
consideration  are; 

A.  Coastal  Zones  (as  identified  in  a 
State  coastal  zone  management  plan); 

B.  Habitats  of  Endangered  Species  (as 
identified  by  the  Department  of  the 
Interior); 

C.  Streams  and  other  bodies  of  water; 
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D.  Floodplains  (as  identified  on  HUD 
floodplain  maps); 

E.  Marine  Sanctuaries  (as  identified 
by  the  Secretary  of  Commerce); 

F.  Sole  Source  Aquifers  (as  identified 
by  the  Environmental  Protection 
Agency); 

G.  Wetlands  (all);  and 


H.  Wild  and  Scenic  Rivers  (as 
identified  by  the  Departments  of  the 
Interior  and  Agriculture). 

Tables  1  indicates  whether  the 
administering  agency  has  published 
regulations  implementing  the 
consultation  requirement.  OPDIVs/ 


STAFFDrVs  are  responsible  for 
consulting  with  the  appropriate  Federal 
or  State  agency  before  taking  action  in 
accordance  with  the  procedures  in  this 
chapter  and  in  the  applicable  statute, 
Executive  Order,  or  implementing 
regulation. 


Table  1  .—Agency  Consultation  Procedures 


Natural  asset  statute  or  executive  order 


Coastal  Zone  Management  Act  of  1972 

Endangered  Species  Act  of  1973 

Fish  and  Wildlife  Coordination  Act  

Executive  Order  11988,  Floodplain  Manage- 
ment. 

Marine  Protection,  Research,  and  Sanctuaries 
Act  of  1972. 

Safe  Drinking  Water  Act  

Executive  Order  1 1990,  Protection  of  Wetlands 


Wild  and  Scenic  Rivers  Act 


Citation 


16  U.S.C.  §§1451-1464  

16  U.S.C.  §§1531-1544  

16  U.S.C.  §§661-666c  

42  FR  26951   (1977),  as  amended  by  E.O. 

12148,   44    FR   43239   (1979);    16    U.S.C. 

§4321  note. 
16  U.S.C.  §§1431-1445a,  33  U.S.C.  §§1401- 

1445.. 

42  U.S.C.  §§300F-300J-26  

42  FR  26961   (1977).  as  amended  by  E.O. 

12608,   52    FR   34617   (1987).   42   U.S.C. 

§4321  note. 
16  U.S.C.  §§1271-1287  


Consultation  procedures 


15  CER  Part  930. 
50  CFR  Part  402. 

16  U.S.C.  §662. 

Floodplain  Management  Guidelines, 
Water  Resources  Council.  43  FR 
(1978). 


42  U.S.C.  §300h-3.  40  CFR  Part  149. 


U.S. 
6030 


36  CFR  Part  297. 


30-40-05     Integration  With  NEPA 
Review  Process 

OPDIVs/STAFFDIVs  are  responsible 
for  reviewing  all  proposed  actions  to 
determine  whether  they  will  affect 
places  and  species  described  in  this 
chapter.  OPDIVs/STAFFDIVs  are  to 
evaluate  the  potential  effects  of  a 
proposed  action  in  accordance  with  the 
procedures  for  National  Environmental 
Pohcy  Act  (NEPA)  review  in  chapter 
30-50.  If  an  environmental  assessment 
(EA)  or  environmental  impact  statement 
(EIS)  is  required  to  be  prepared  for  the 
proposed  action,  the  documentation 
required  by  the  applicable  statute  or 
Executive  Order  and  the  administrating 
agency  regulations  are  to  be  included  in 
the  EA  or  EIS.  In  addition,  the 
consultation  procedures  required  by  the 
environmental  statute  or  Executive 
Orders  shall  be  followed. 

30-40-10    Coastal  Zone  Management 
Act  of  1972 

A.  Purpose.  The  Coastal  Zone 
Management  Act  of  1972  (CZMA).  16 
U.S.C  1451-1464,  declares  that  it  is  the 
national  policy  "to  preserve,  protect, 
develop,  and  where  possible,  to  restore 
or  enhance,  the  resources  of  the  Nation's 
coastal  zone..."  In  furtherance  of  this 
policy,  the  Act  provides  Federal 
assistance  to  State  for  developing  and 
implementing  coastal  zone  management 
programs.  Section  307(c)(1)(A)  of  the 
CZMA  (16  U.S.C.  1456(c)(1)(A)) 
provides  that  "(e]ach  Federal  agency 
activity  within  or  outside  the  coastal 
zone  that  affects  any  land  or  water  use 
or  natural  resource  of  the  coastal  zone 
shall  be  carried  out  in  a  manner  which 


is  consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  approved  State  management 
programs." 

National  Oceanic  and  Atmospheric 
Administration  (NOAA)  regulations 
codified  at  15  CFR  Part  930,  Subpart  C— 
Consistency  for  Federal  Activities, 
implements  section  307  of  the  C2yvIA. 
These  "consistency"  regulations  are 
designed  to  assure  that  all  Federally 
conducted  or  supported  activities, 
including  development  projects, 
directly  affecting  the  coastal  zone  are 
undertaken  in  a  manner  consistent  to 
the  maximum  extent  practicable  with 
approved  State  coastal  management 
programs. 

B.  Definitions 

1.  Federal  activity.  The  term  "Federal 
activity"  means  any  functions 
performed  by  or  on  behalf  of  a  Federal 
agency  in  the  exercise  of  its  statutory 
responsibilities.  The  term  "Federal 
activity"  does  not  include  the  issuance 
of  a  Federal  license  or  permit  to  an 
applicant  or  person  or  the  granting  of 
Federal  assistance  to  an  applicant 
agency. 

2.  Federal  development  project.  The 
term  "Federal  development  project" 
means  a  Federal  activity  involving  the 
planning,  construction,  modification,  or 
removal  of  public  works,  facilities,  or 
other  structures,  and  the  acquisition, 
utilization,  or  disposal  of  land  or  water 
resources. 

3.  Coastal  Zone.  The  CZMA  defines 
the  term  "coastal  zone"  as  "the  coastal 
waters  (including  the  lands  therein  and 
thereunder)  and  the  adjacent  shorelands 


(including  the  waters  therein  and 
thereunder),  strongly  influenced  by  each 
other  and  in  proximity  to  the  shorelines 
of  the  several  coastal  states,  and 
includes  islands,  transitional  and 
intertidal  areas,  salt  marshes,  wetlands, 
and  beaches."  Zone  boundaries  are 
described  in  16  U.S.C.  1453(1).  The 
CZMA  excludes  from  the  definition  of 
coastal  zone  lands  the  use  of  which  is 
by  law  subject  solely  to  the  discretion  of 
or  which  is  held  in  trust  by  the  Federal 
Government,  its  officers,  or  agents  (e.g., 
nonterminated  California  Indian 
rancherias). 

4.  "Consistent  to  the  maximum  extent 
practicable." The  term  "consistent  to 
the  maximum  extent  practicable" 
describes  the  requirement  for  Federal 
activities,  including  development 
projects,  directly  affecting  the  coastal 
zone  of  States  with  approved 
management  programs  to  be  fully 
consistent  with  such  programs  unless 
compliance  is  prohibited  based  upon 
the  requirements  of  existing  law 
applicable  to  the  Federal  agency's 
operations. 

C.  Requirement.  An  OPDFV/ 
STAFFDFV  undertaking  any 
development  project  in  the  coastal  zone 
of  a  State  shall  ensure  that  the  project 
is,  to  the  maximum  extent  practicable, 
consistent  with  the  enforceable  policies 
of  approved  State  management 
programs. 

OPDIVs/STAFFDIVs  shall  determine 
which  of  their  activities  directly  affect 
the  coastal  zone  of  States  with  approved 
management  program «  OPDIVs/ 
STAFFDIVs  shall  consider  all 
development  projects  vtdthin  the  coastal 


1672 


Federal  Register / Vol.  64,  No.  6 /Monday,  January  11,  1999 /Notices 


Policy  Act  (NEF 
30-50.  If  an  em 
(EA)  or  environij 
(EIS)  is  requirec 
proposed  actior 
determination, 
shall  be  includet 


zone  to  be  activities  directly  affecting 
the  coastal  zone]  All  other  types  of 
activities  within!  the  coastal  zone  are 
subject  to  OPDiy/STAFFDIV  review  to 
determine  whether  they  directly  affect 
the  coastal  zone]  Federal  activities 
outside  of  the  cdastal  zone  are  subject  to 
OPDrV/STAFFljrV  review  to  determine 
whether  they  di^ctly  affect  the  coastal 
zone. 

D.  Integrationlwith  NEPA.  OPDIVs/ 
STAFFDIVs  are  to  evaluate  the  potential 
effects  oif  a  proposed  action  affecting  a 
coastal  zone  in  Accordance  with  the 
procedures  for  National  Environmental 

0  review  in  Chapter 
Ironmental  assessment 

lental  impact  statement 
I  to  be  prepared  for  the 
,  a  consistency 
Jescribed  in  30-40-1 OE, 
in  the  EA  or  EIS. 

E.  Consistenc^Detennination. 
OPDrVs/STAFFpIVs  shall  provide  State 
agencies  with  consistency 
determinations  ^or  all  Federal  activities 
directly  affectin  ;  the  coastal  zone. 
OPDIVs/STAFF  DIVs  are  encouraged  to 
consult  with  StJ  te  agencies  during  their 
efforts  to  assess  whether  an  action  will 
be  consistent  to  the  maximum  extent 
practicable  with  a  State  management 
program. 

A  consistency  determination  should 
be  prepared  foil  jwing  development  of 
sufficient  infom  lation  to  determine 
reasonably  the  c  onsistency  of  the 
activity  with  th«  State's  management 
program,  but  be  ore  the  OPDIV/ 
STAFFDIV  reac  les  a  significant  point  of 
decision-makintin  its  review  process. 
An  OPDIV/STAFFDIV  shall  provide  a 
consistency  determination  to  the 
relevant  State  a|  ency  designated  under 
section  306(d)(e )  of  the  CZMA  (16 
U.S.C.  1455(d)((  ))  at  the  earliest 
practicable  time  in  the  planning  or 
reassessment  of  the  activity,  but  in  no 
case  later  than  i  0  days  before  final 
approval  of  the  "ederal  activity,  unless 
both  the  OPDIV  STAFFDIV  and  the 
State  agency  agiee  to  a  different 
schedule. 

OPDIVs/STAl  'FDIVs  must  ensure  that 
their  activities  a  re  consistent  to  the 
maximum  exter  t  practicable  with  the 
enforceable,  mandatory  policies  of  the 
management  pr  )gram.  However, 
OPDIVs/STAFF  DIVs  need  only  give 
adequate  consic  eration  to  management 
program  provis  ons  which  are  in  the 
nature  of  recommendations.  Finally, 
OPDIVs/STAFFDIVs  do  not  have  to 

zone  effects  for  which 
the  managemen  t  program  does  not 
contain  mandatary  or  recommended 
policies  becaus(  (,  in  the  absence  of  such 
provisions,  the:  e  is  no  basis  for  making 


a  consistency  determination  with 
respect  to  such  effects. 

F.  Negative  Determination.  If  a 
OPDIV/STAFFDIV  asserts  that 
compliance  with  the  management 
program  is  prohibited,  it  must  clearly 
describe  to  the  State  agency  the 
statutory  provisions,  legislative  history, 
or  other  legal  authority  which  limits  the 
OPDIV's/STAFFDIVs  discretion  to 
comply  with  the  provisions  of  the 
management  program. 

If  a  OPDIV/STAFFDIV  decides  that  a 
consistency  determination  is  not 
required  for  a  Federal  activity  (1) 
identified  by  a  State  agency  on  its  list 
or  through  case-by-case  monitoring,  (2) 
which  is  the  same  as  or  similar  to 
activities  for  which  consistency 
determinations  have  been  prepared  in 
the  past,  or  (3)  for  which  the  OPDIV/ 
STAFFDIV  undertook  a  thorough 
consistency  assessment  and  developed 
initial  findings  on  the  effects  of  the 
activity  on  the  coastal  zone,  the  OPDIV/ 
STAFFDIV  shall  provide  the  State 
agency  with  a  notification,  at  the  earliest 
practicable  time  in  the  planning  of  the 
activity,  briefly  setting  forth  the  reasons 
for  its  negative  determination.  A 
negative  determination  shall  be 
provided  to  the  State  agency  at  least  90 
days  before  final  approval  of  the 
activity,  unless  both  the  OPDIV/ 
STAFFDIV  and  the  State  agency  agree  to 
an  alternative  notification  schedule. 

G.  Content  of  a  consistency 
determination.  The  consistency 
determination  shall  include  a  brief 
statement  indicating  whether  or  not  the 
proposed  activity  will  be  undertaken  in 
a  manner  consistent  to  the  maximum 
extent  practicable  with  the  management 
program.  The  statement  must  be  based 
upon  an  evaluation  of  the  relevant 
provisions  of  the  management  program. 
The  consistency  determination  shall 
also  include  a  detailed  description  of 
the  activity,  its  associated  facilities,  and 
their  coastal  zone  effects,  and 
comprehensive  data  and  information 
sufficient  to  support  the  consistency 
statement.  The  amount  of  detail  in  the 
statement  evaluation,  activity 
description,  and  supporting  information 
shall  be  commensurate  with  the 
expected  effects  of  the  activity  on  the 
coastal  zone. 

If  HHS  standards  are  more  restrictive 
than  standards  or  requirements 
contained  in  the  State's  management 
program,  the  State  should  be  informed 
in  the  consistency  determination  of  the 
statutory,  regulatory,  or  other  basis  for 
the  application  of  the  stricter  standards. 

If  an  OPDIV/STAFFDIV  asserts  that 
compliance  with  the  management 
program  is  prohibited,  it  must  clearly 
describe  to  the  State  agency  the 


statutory  provisions,  legislative  history, 
or  other  legal  authority  which  limits  the 
OPDIV's/STAFFDrV's  discretion  to 
comply  vdth  the  provisions  of  the 
management  program. 

H.  State  Review  Period.  A  state  agency 
is  required  to  inform  the  OPDIV/ 
STAFFDIV  of  its  agreement  or 
disagreement  with  the  consistency 
determination  at  the  earliest  practicable 
time.  OPDIVs/STAFFDIVs  may  presume 
State  agency  agreement  if  the  State 
agency  fails  to  provide  a  response 
within  45  days  from  receipt  of  the 
consistency  determination.  State  agency 
agreements  shall  not  be  presumed  in 
cases  where  the  State  agency,  within  the 
45  day  period,  requests  an  extension  of 
time  to  review  the  matter. 

OPDIVs/STAFFDIVs  shall  approve 
one  request  for  an  extension  period  of 
15  days  or  less.  In  considering  whether 
a  longer  or  additional  extension  period 
is  appropriate,  consideration  should  be 
given  by  the  OPDIV/STAFFDIV  to  the 
magnitude  and  complexity  of  the 
information  contained  in  the 
consistency  determination. 

1.  Final  Action.  An  OPDIV/STAFFDIV 
shall  not  undertake  final  action  sooner 
than  90  days  from  the  issuance  of  the 
consistency  or  negative  determination  to 
the  State  agency  unless  both  the  OPDIV/ 
STAFFDIV  and  the  State  agency  agree  to 
an  alternative  period. 

J.  Mediation  by  Secretary  of 
Commerce.  In  the  event  of  a  serious 
disagreement  between  an  OPDIV/ 
STAFFDIV  and  a  State  agency  regarding 
a  determination  related  to  whether  a 
proposed  activity  directly  affects  the 
coastal  zone,  either  party  may  seek  the 
Secretarial  mediation  services  provided 
for  in  Subpart  G  of  15  CFR  Part  930. 

K.  Licenses,  permits.  OPDIVs/ 
STAFFDIVs  shall  follow  the  procedures 
in  15  CFR  part  930  when  the  action 
involves  an  applicant  for  a 
Departmental  license  or  permit. 

L.  Excluded  Actions.  The 
requirements  in  this  section  shall  not 
af)ply  to  those  types  of  actions  which 
are  specifically  excluded  by  the 
approved  CZM  plan. 

30-40-20     Endangered  Species  Act  of 
1973 

A.  Purpose.  The  Endangered  Species 
Act  of  1973,  16  U.S.C.  1531-1544, 
directs  Federal  agencies,  in  consultation 
with  either  the  Secretary  of  the  Interior 
or  of  Commerce,  as  appropriate,  to  carry 
out  conservation  programs  for 
endangered  or  threatened  species  of 
fish,  wildlife,  or  plants  ("listed 
species")  and  habitat  of  such  species 
that  has  been  designated  as  critical 
("critical  habitat"). 


Such  affirmative  conservation 
programs  must  comply  with  appHcable 
permit  requirements  for  listed  species 
and  should  be  coordinated  with  the 
appropriate  Secretary. 

Section  7(a)(2)  of  the  Act  (16  U.S.C. 
1536(a)(2))  requires  every  Federal 
agency,  in  consultation  with  the 
assistance  of  the  appropriate  Secretary, 
to  ensure  that  any  action  it  authorizes, 
funds,  or  carries  out,  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  The  Act  also  requires 
Federal  agencies  to  confer  with  the 
Secretary  of  the  Interior  or  of  Commerce 
on  any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  a  proposed 
critical  habitat.  The  Act  prohibits 
Federal  agencies  fi-om  making  any 
irreversible  or  irretrievable  commitment 
of  resources  which  has  the  effect  of 
foreclosing  the  formulation  or 
implementation  of  reasonable  and 
prudent  alternatives  which  would  avoid 
jeopardizing  the  continued  existence  of 
listed  species  or  the  destruction  or 
adverse  modification  of  critical  habitat. 
The  U.S.  Fish  and  Wildlife  Service 
(FWS)  and  the  National  Marine 
Fisheries  Service  (NMFS)  share 
responsibilities  for  administering  the 
Act. 

B.  Governing  Regulations  and 
Organization  Responsible  for 
Consultation.  Interagency  consultation 
procedures  under  the  Endeuigered 
Species  Act  are  codified  at  50  CFR  part 
402.  The  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  are 
found  in  50  CFR  17.11  and  17.12.  The 
designated  critical  habitats  are  found  in 
50  CFR  17.95  and  17.96  and  50  CFR  part 
226.  Endangered  or  threatened  species 
imder  the  jurisdiction  of  the  NMFS  are 
located  in  50  CFR  222.23(a)  and  227.4. 
If  the  subject  species  is  cited  in  50  CFR 
222.23(a)  or  227.4,  an  OPDIV/ 
STAFFDIV  shall  contact  the  NMFS.  For 
all  other  listed  species,  an  OPDIV/ 
STAFFDIV  shall  contact  the  FWS. 

C.  Definitions.  The  regulations 
governing  interagency  cooperation  and 
consultation  under  the  ESA  in  50  CFR 
part  402  define  many  of  the  terms  and 
phrases  that  are  used  in  the  regulations 
and  this  section. 

1.  Biological  Assessment.  A  biological 
assessment  is  a  dociunent,  prepared  by 
or  imder  the  direction  of  a  Federal 
agency,  concerning  listed  and  proposed 
species  and  designated  and  proposed 
critical  habitat  that  may  be  present  in 
the  action  area  and  the  evaluation  of 
potential  effects  of  the  action  on  such 
species  and  habitat. 


2.  Biological  Opinion.  A  biological 
opinion  is  the  document  that  states  the 
Service's  opinion  as  to  whether  or  not 
a  proposed  Federal  agency  action  is 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  The  Service  may  issue 
one  of  two  types  of  opinions: 

(a)  Jeopardy  Biological  Opinion.  An 
opinion  by  the  Service  that  the 
proposed  Federal  agency  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  is  called  a  "jeopardy 
biological  opinion". 

(b)  No  Jeopardy  Biological  Opinion. 
An  opinion  by  the  Service  that  the 
proposed  Federal  agency  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  is  called  a  "no 
jeopardy"  biological  opinion. 

3.  Director.  The  term  "Director"  refers 
to,  as  appropriate,  the: 

(a)  Assistant  Administrator  for 
Fisheries  for  the  National  Oceanic  and 
Atmospheric  Administration  or  an 
authorized  representative;  or 

(b)  Fish  and  Wildlife  Service  Regional 
Director,  or  authorized  representative, 
for  the  region  where  the  action  would  be 
carried  out. 

4.  Listed  Species.  Listed  species 
means  any  species  of  fish,  wildlife,  or 
plant  which  has  been  determined  to  be 
endangered  or  threatened  under  Section 
4  of  the  Act.  Listed  species  are  found  in 
50  CFR  17.11-17.12. 

5.  Service.  The  term  "Service"  means 
the  U.S.  Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service,  as 
appropriate. 

D.  Integration  with  NEPA.  The 
consultation,  conference,  and  biological 
assessment  procedures  required  by 
section  7  of  ESA  that  are  summarized  in 
this  section  may  be  consolidated  with 
interagency  cooperation  procedures 
required  by  other  statutes,  such  as  the 
National  Environmental  Poficy  Act 
(NEPA)  (Chapter  30-50)  or  the  Fish  and 
Wildlife  Coordination  Act  (FWCA) 
(Chapter  30-40).  Satisfying  the 
requirements  of  these  other  statutes, 
however,  does  not  in  itself  relieve  an 
OPDIV/STAFFDIV  of  its  obligations  to 
comply  with  the  procedures  set  forth  in 
50  CFR  part  402  or  the  substantive 
requirements  of  section  7  of  ESA.  Where 
the  consultation  or  conference  has  been 
consolidated  with  the  interagency 
cooperation  procedures  required  by 
other  statutes  such  as  NEPA  or  FWCA, 
the  results  should  be  included  in  the 
docimients  required  by  those  statutes. 


E.  Conference  Regarding  Proposed 
Species  or  Critical  Habitat.  An  OPDIV/ 
STAFFDIV  shall  confer  with  the 
Director  of  the  Service  on  any  action 
which  is  likely  to  jeopardize  the 
continued  existence  of  any  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  The  conference  is  an 
informal  process  that  is  designed  to 
assist  in  identifying  and  resolving 
potential  conflicts  at  an  early  stage  in 
the  planning  process  and  can  result  in 
advisory  recommendations  from  the 
Service  regarding  ways  to  minimize  or 
avoid  adverse  effects  from  the  proposed 
action.  If  the  proposed  species  is 
subsequently  listed  or  the  proposed 
critical  habitat  is  designated  prior  to 
completion  of  an  HHS  action,  the 
responsible  OPDIV/STAFFDIV  shall 
review  the  action  to  determine  whether 
formal  consultation  is  required.  An 
OPDIV/STAFFDIV  may  request  that  a 
conference  be  conducted  in  accordance 
with  the  formal  consultation  procedures 
in  50  CFR  402.14. 

The  conclusions  reached  during  a 
conference  and  any  recommendations 
will  be  documented  by  the  Service  and 
provided  to  the  OPDIV/STAFFDIV.  The 
results  of  the  conference  shall  be 
included  in  the  HHS  organization's 
appropriate  documentation  if  the 
proposed  action  is  being  reviewed  in 
accordance  with  NEPA  procedures  in 
Chapter  30-50. 

F.  Biological  Assessment. 

1.  Purpose.  An  OPDIV/STAFFDIV 
shall  use  the  biological  assessment  in 
determining  whether  a  conference  is 
required  with  the  Service.  If  the 
biological  assessment  indicates  that  the 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  proposed  species 
or  result  in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat,  and  the  Director  concurs,  then 

a  conference  is  not  required.  The 
Director  may  use  the  results  of  the 
biological  assessment  in  (1)  determining 
whether  to  request  the  OPDIV/ 
STAFFDIV  to  initiate  a  conference,  (2) 
formulating  a  biological  opinion,  or  (3) 
formulating  a  preliminary  biological 
opinion. 

2.  Requirement.  A  biological 
assessment  shall  be  prepared  for  all 
major  construction  activities.  The 
biological  assessment  shall  be 
completed  before  any  contract  for 
construction  is  entered  into  and  before 
construction  is  begun. 

3.  Request  for  information.  The 
OPDIV/STAFFDIV  shall  convey  to  the 
Director  either  (1)  a  wnritten  request  for 
a  list  of  any  listed  or  proposed  species 
or  designated  or  propw>sed  critical 
habitat  that  may  be  present  in  the  action 
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area;  or  (2)  a  writien  notification  of  the 
species  and  critidal  habitat  that  are 
being  included  ii  i  the  biological 
assessment.  Within  30  days  of  receipt  of 
the  notification  a  f,  or  the  request  for,  a 
species  list,  the  E  irector  shall  either 
concur  with  or  re  vise  the  list.  If  the 
Director  advises  i  hat  no  listed  species  or 
critical  habitat  miy  be  present,  a 
biological  assessment  and  further 
consultation  is  not  required.  If  only 
proposed  species  or  proposed  critical 
habitat  may  be  piesent  in  the  action 
area,  the  OPDIV/  5TAFFDIV  must  confer 
with  the  Service  f  required  under  50 
CFR  402.10,  but  ]  )reparation  of  a 
biological  assessment  is  not  required 
unless  the  propo$ed  listing  and/or 
designation  becojnes  final. 

4.  Contents.  The  contents  of  a 
biological  assessoient  are  at  the 
discretion  of  the  Submitter  and  will 
depend  on  the  nature  of  the  Federal 
action.  The  following  may  be 
considered  for  inclusion; 

(a)  The  results  bf  an  on-site  inspection 
of  the  area  affected  by  the  action  to 
determine  if  listejd  or  proposed  species 
are  present  or  oci  :uir  seasonally; 

(b)  The  views  df  recognized  experts 
on  the  species  at  issue; 

(c)  A  review  of  the  literature  and  other 
information: 

(d)  An  analysis  of  the  effects  of  the 
action  on  the  spedes  and  habitat, 
including  consid  sration  of  cumulative 
effects,  and  the  n  (suits  of  any  related 
studies; 

(e)  An  analysis  of  alternate  actions 
considered  by  this  Federal  agency  for  the 
proposed  action.  I 

5.  Submission  pf  Biological 
Assessment.  The.OPDIV/STAFFDIV 
shall  submit  the  completed  biological 
assessment  to  th^  Director  for  review 
within  180  days  >fter  its  initiation.  The 
Director  will  respond  in  writing  within 
30  days  as  to  whether  or  not  the  Director 
concurs  with  thej  findings  of  the 
biological  assessoient.  An  OPDIV/ 
STAFFDIV,  at  its  option,  may  request 
that  formal  const  Jtation  be  initiated 
concurrently  wit  i  the  submission  of  the 
assessment. 

G.  Formal  Con  iultation  Process  for 
Listed  Species  ai  d  Critical  Habitat. 

1 .  Consultatio/i  Requirement.  An 
OTDIV/STAFFDfV  shall  review  its 
actions  at  the  eaifiest  possible  time  to 
determine  whetfajer  any  action  may 
affect  listed  species  or  critical  habitat.  If 
such  a  determination  is  made,  formal 
consultation  is  required,  except  as  noted 
in  this  subsection.  An  OPDIV/ 
STAFFDIV  need  not  initiate  formal 
consultation  if.  as  a  result  of  the 
preparation  of  a  biological  assessment 
under  50  CFR  40Q.12  or  as  a  result  of 
information  consultation  with  the 


Service  under  50  CFR  402.13,  the 
OPDIV/STAFFDIV  determines,  with  the 
written  concurrence  of  the  Director  of 
the  Service,  that  the  proposed  action  is 
not  likely  to  adversely  affect  any  listed 
species  or  critical  habitat.  Formal 
consultation  shall  not  be  initiated  by  an 
OPDIV/STAFFDIV  until  any  required 
biological  assessment  has  been 
completed  and  submitted  to  the  Director 
in  accordance  with  50  CFR  402.12. 
2.  Contents  of  Request.  A  written 
request  to  initiate  formal  consultation 
shall  be  submitted  to  the  Director  of  the 
Service  and  shall  include: 

(a)  A  description  of  the  action  to  be 
considered; 

(b)  A  description  of  the  specific  area 
that  may  be  affected  by  the  action: 

(c)  A  description  of  any  listed  species 
or  critical  habitat  that  may  be  affected 
by  the  action; 

(d)  A  description  of  the  manner  in 
which  the  action  may  affect  any  listed 
species  or  critical  habitat  and  an 
analysis  of  any  cumulative  effects; 

(e)  Relevant  reports,  including  any 
environmental  impact  statement, 
environmental  assessment,  or  biological 
assessment  prepared;  and 

(0  Any  other  relevant  available 
information  on  the  action,  the  affected 
listed  species,  or  critical  habitat. 

An  OPDIV/STAFFDIV  that  requests 
formal  consultation  shall  provide  the 
Service  with  the  best  scientific  and 
commercial  data  available  or  which  can 
be  obtained  during  the  consultation  for 
an  adequate  review  of  the  effects  that  an 
action  may  have  upon  listed  species  or 
critical  habitat. 

H.  Irreversible  or  Irretrievable 
Commitment  of  Resources.  After 
initiation  or  reinitiation  of  consultation 
required  under  ESA,  an  OPDIV/ 
STAFFDIV  shall  make  no  irreversible  or 
irretrievable  commitment  of  resources 
with  respect  to  the  proposed  action 
which  has  the  effect  of  foreclosing  the 
formulation  or  implementation  of  any 
reasonable  and  prudent  alternatives 
which  would  avoid  violating  ESA.  This 
prohibition  remains  in  force  during  the 
consultation  process  and  continues 
imtil  the  requirements  of  section  7(a)(2) 
of  ESA  are  satisfied. 

Note:  The  prohibition  in  this  subsection 
does  not  apply  to  the  conference  requirement 
for  proposed  species  or  propmsed  critical 
habitat  under  Section  7(a)(4)  of  the  Act. 

I.  Duration  and  Extension  of  Formal 
Consultation.  Formal  consultation 
concludes  within  90  days  after  its 
initiation  unless  extended  in  accordance 
with  50  CFR  402.14(e).  If  the  Service 
does  not  respond  within  90  days,  the 
Department  may  reach  its  own 
conclusion  with  respect  to  whether  the 


proposed  action  will  jeopardize  the 
continued  existence  of  a  species  or 
result  in  the  destruction  or  adverse 
modification  of  a  critical  habitat. 

J.  Issuance  of  Biological  Opinion.  The 
Service  will  provide  a  biological 
opinion  to  the  OPDIV/STAFFDIV  at  the 
end  of  the  consultation  process  as  to 
whether  the  proposed  action,  taken 
together  with  cumulative  effects,  would 
be  likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  result  in 
the  destruction  or  adverse  modification 
of  a  critical  habitat.  A  "jeopardy" 
biological  opinion  by  the  Service  will 
include  reasonable  and  prudent 
alternatives,  if  any,  to  the  proposed 
agency  action  that  can  be  taken  by  the 
OPDIV/STAFFDIV  to  avoid  violation  of 
ESA.  If  the  Service  is  unable  to  develop 
such  alternatives,  it  will  indicate  that  to 
the  best  of  its  knowledge,  there  are  no 
reasonable  and  prudent  alternatives. 
The  Service  may  also  formulate 
discretionary  conservation 
recommendations,  if  any,  which  will 
assist  the  OPDIV/STAFFDIV  in  reducing 
or  eliminating  the  impacts  that  its 
proposed  action  may  have  on  listed 
species  or  critical  habitat. 

The  Service's  "no  jeopardy"  or 
"jeopardy"  biological  opinion  shall  be 
included  in  any  documentation  required 
under  NEPA  procedures  if  the  proposed 
action  is  being  assessed  in  accordance 
with  NEPA  and  the  procedures  in 
Chapter  30-50. 

K.  Termination  of  Consultation 
Process.  Formal  consultation  is 
terminated  with  the  issuance  of  the 
biological  opinion  or  if,  during  any  stage 
of  consultation,  an  OPDIV/STAFFDIV 
determines,  with  the  concurrence  of  the 
Director,  that  its  proposed  action  is  not 
likely  to  adversely  affect  any  listed 
species  or  critical  habitat.  If  an  OPDIV/ 
STAFFDIV  determines  that  its  proposed 
action  is  not  likely  to  occur,  it  may 
terminate  the  consultation  process  by 
written  notice  to  the  Service. 

L.  Responsibilities  After  Issuance  of 
Biological  Opinion.  Following  the 
issuance  of  a  biological  opinion,  an 
OPDIV/STAFFDIV  shall  determine 
whether  and  in  what  manner  to  proceed 
with  the  action  in  light  of  its  ESA 
Section  7  obligations  and  the  Service's 
biological  opinion. 

If  a  jeopardy  biological  opinion  is 
issued,  the  OPDIV/STAFFDIV  shall 
notify  the  Service  of  its  final  decision  on 
the  action.  If  the  OPDIV/STAFFDIV 
determines  that  it  cannot  comply  with 
the  requirements  of  section  7(a)(2)  of 
ESA  after  consultation  with  the  Service, 
it  may  apply  for  an  exemption. 
Procedures  for  exemption  applications 
by  Federal  agencies  and  others  are 
found  in  50  CFR  part  451.  No  action 


Federal  Register / Vol.  64.  No.  6 /Monday.  January  11,  1999 /Notices 


1675 


shall  occur  unless  or  until  the  OPDIV/ 
STAFFDIV  has  received  approval  of  the 
exemption. 

M.  Emergencies.  The  interagency 
cooperation  regulation  in  50  CFR  part 
402  provides  that  where  emergency 
circumstances  mandate  the  need  to 
consult  in  an  expedited  manner, 
consultation  may  be  conducted 
informally  through  alternative 
procedures  that  the  Director  determines 
to  be  consistent  with  the  requirements 
of  sections  7(a)-(d)  of  the  Act  This 
provision  applies  to  situations  involving 
acts  of  Cod,  disasters,  casualties, 
national  defense  or  security 
emergencies.  An  OPDIV/STAFFDIV 
may  request  expedited  consultation  by 
submitting  information  on  the  nature  of 
the  emergency  action(s),  the  justification 
for  the  expedited  consultation,  and  the 
impacts  to  endangered  or  threatened      « 
species  and  their  habitats.  Formal 
consultation  is  to  be  initiated  as  soon  as 
practicable  after  the  emergency  is  under 
control. 

N.  Exemptions.  ESA  provides 
procedures  for  granting  exemptions 
from  the  requirements  of  section  7(a)(2). 
Regulations  governing  the  submission  of 
exemption  applications  are  found  at  50 
CFR  part  451,  and  regulations  governing 
the  exemption  process  are  found  at  50 
CFR  part«  450,  452,  and  453. 

0.  Applicant  Procedures.  ESA  and  the 
implementing  procedures  in  50  CFR 
part  402  provide  for  participation  in  the 
conference  and  consultation  processes 
by  any  person  (as  defined  in  Section  3 
(13)  of  the  Act)  who  requires  formal 
approval  or  authorization  from  HHS  as 

a  prerequisite  to  conducting  the  action. 

30-40-30     Fish  and  Wildlife 
Coordination  Act 

A.  Purpose.  The  Fish  and  WildUfe 
Coordination  Act.  16  U.S.C.  661-666c, 
provides  for  equal  consideration  of 
wildlife  with  other  features  of  water 
resource  development  programs  with  a 
view  toward  conservation  of  wildlife 
resources.  The  Act  requires  Federal 
agencies  involved  in  actions  that  will 
result  in  the  control  or  modification  of 
any  natural  stream  or  body  of  water,  for 
any  purpose,  to  take  action  to  protect 
the  fish  and  wildlife  resources  which 
may  be  affected  by  the  action  and  to 
affirmatively  provide  development  and 
improvement  of  the  wildlife  resources 
in  coimection  with  the  proposed  action. 

B.  Responsibilities  and  Consultation 
Requirements. 

1.  An  OPDIV/STAFFDIV  shall 
consult,  in  accordance  with  16  U.S.C. 
662,  with  the  United  States  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  and  with  the  head  of  the  State 
agency  exercising  administration  over 


wildlife  resources,  before  taking  or 
approving  an  action  that  would  control 
or  modify  any  natural  stream  or  other 
body  of  water  for  any  purpose. 

2.  As  part  of  the  consultative  process, 
OPDIVs/STAFFDIVs  shall  submit  to  the 
United  States  Fish  and  Wildlife  Service 
and  the  State  wildlife  agency  the 
appropriate  environmental 
documentation,  if  needed  for  the 
consultation,  that  describes  the  possible 
effects  of  the  proposed  action  on  a 
natural  stream  or  body  of  water. 

3.  An  OPDIV/STAFFDIV  shall 
determine,  through  the  consultative 
process,  the  means  and  measures 
necessary  to  conserve  wildlife  resources 
by  preventing  loss  of  and  damage  to 
such  resources,  as  well  as  providing  for 
the  development  and  improvement  of 
the  wildUfe  resources  in  cormection 
with  the  proposed  action. 

4.  OPDIVs/STAFFDIVs  shall  give  hill 
consideration  to  the  report  and 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service  and  to  any  report  of  the 
State  agency  on  the  wildlife  aspects  of 

a  proposed  action.  Any  plans  for  the 
proposed  action  shall  include  such 
justifiable  means  and  measures  for 
wildhfe  purposes  as  the  OPDIV/ 
STAFFDIV  finds  should  be  adopted  to 
obtain  maximum  overall  project 
benefits.  All  reports  and 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service  wildlife  agencies  shall 
constitute  an  integral  part  of  any 
envirorunental  report  prepared  pursuant 
to  the  action. 

5.  Reports  and  recommendations  of 
the  Secretary  of  Interior  or  State  wildlife 
agencies  shall  be  incorporated  into  any 
environmental  documents  that  may  be 
associated  with  the  proposed  action.  16 
U.S.C.  662(b). 

6.  No  further  action  shall  take  place 
pending  receipt  of  a  report  from  the  U.S. 
Fish  and  Wildlife  Service  and  State 
wildlife  agency. 

30-40-40    Floodplains  Management 

A.  Purpose.  Executive  Order  11988, 
Floodplain  Management.  42  FR  26951 
(1977),  as  amended  by  Executive  Order 
12148,  44  FR  43239  (1979),  42  U.S.C. 
4321  note,  directs  each  Federal  agency 
to  avoid  the  long  and  short  term  adverse 
impacts  associated  with  the  occupancy 
and  modification  of  floodplains, 
including  the  direct  and  indirect 
support  of  floodplain  development, 
whenever  there  is  a  practicable 
alternative.  Floodplains  are  those  areas 
identified  as  such  according  to  a  Federal 
Emergency  Management  Agency 
(FEMA)  floodplain  map.  Guidance  for 
implementation  of  Executive  Order 
11988  is  provided  in  the  U.S.  Water 
Resources  Coimcil  Floodplain 


Management  Guidelines.  43  FR  6030. 
See  also  FEMA's  "Further  Advice  on 
Executive  Order  11988  Floodplain 
Management"  (GPO  1987). 

B.  Definitions 

1.  Base  Flood.  "Base  Flood"  means 
that  flood  which  has  a  one  percent  of 
greater  chance  of  occurrence  in  any 
given  year. 

2.  Floodplain.  "Floodplain"  means 
the  lowland  and  relatively  flat  areas 
adjoining  inland  and  coastal  waters, 
including  flood-prone  areas  of  offshore 
islands,  including  at  a  minimum,  that 
area  subject  to  a  one  percent  or  greater 
chance  of  flooding  in  any  given  year. 

3.  Critical  Action.  "Critical  Action" 
means  any  activity  for  which  even  a 
slight  chance  of  flooding  is  too  great, 
e.g.  elderly  housing  proposals. 

C.  Responsibilities.  Each  OPDIV/ 
STAFFDIV  has  the  responsibility  under 
Executive  Order  11988  to  take  action  to 
reduce  the  risk  of  flood  loss,  to 
minimize  the  impact  of  floods  on 
human  safety,  health,  and  welfare,  and 
to  restore  and  preserve  the  natural  and 
beneficial  values  served  by  floodplains 
in  carrying  out  its  responsibilities  for: 

1.  Acquiring,  managing,  and 
disposing  of  Federal  lands  and  facilities; 

2.  Providing  Federally  undertaken, 
financed,  or  assisted  construction  and 
improvements;  and 

3.  Conducting  Federal  activities  and 
programs  affected  land  use,  including 
but  not  limited  to,  water  and  related 
land  resources  plaiming,  regulating,  and 
licensing  activities. 

Each  OPDIV/STAFFDIV  shall 
evaluate  the  potential  effects  of  any 
actions  it  may  take  in  a  floodplain  in 
accordance  with  the  procedures  in  this 
section.  It  must  also  ensure  that  its 
planning  programs  and  budget  requests 
reflect  consideration  of  flood  hazards 
and  floodplain  management. 

D.  Floodplain  Determination.  Before 
taking  an  action,  each  OPDIV/ 
STAFFDIV  shall  determine  whether  the 
proposed  action  will  occur  in  a 
floodplain.  OPDIVs/STAFFDIVs  shall 
utihze  the  Flood  Insurance  Rate  Maps 
(FIRMs)  or  the  Flood  Hazard  Boundary 
Maps  (FHBMs)  prepared  by  the  Federal 
Insurance  Administration  of  FEMA  to 
determine  if  a  proposed  action  is 
located  in  a  base  or  critical  action 
floodplain.  When  a  proposed  action 
would  be  located  in  an  area  of 
predominantly  Federal  or  State  land 
holdings,  and  FIRM  or  FHBM  maps  are 
not  available,  OPDIVs/STAFFDIVs  shall 
obtain  information  from  the  land 
administering  agency  (e.g.,  Bureau  of 
Land  Management  or  Soil  Conservation 
Service)  or  from  agencies  with 
floodplain  analysis  expertise. 


Federal  Register/Vol.  64,  No.  6/Monday,  January  11,  1999/Notices 


M'i 


■th  NEPA.  OPDIVs/ 
evaluate  the  potential 
"  action  in  a 
accordance  with  the 
N4tional  Environmental 
review  in  Chapter 
envir  onmental  assessment 
environmpntal  impact  statement 
be  prepared  for  the 
floodplain 
desctdbed  in  30-40-40D, 
in  the  EA  or  EIS. 
/  ssessment  (Executive 


ropoi  led 


to; 


prj 


Map. 


lain 
pr) 


E.  Integration 
STAFFDIVs  are  t 
effects  of  a  pr 
floodplain  in 
procedures  for 
Policy  Act  (NEP 
30-50.  If  an 
(EA)  or 

(EIS)  is  required 
proposed  action, 
assessment 
shall  be  included 

F.  Floodplain 
Order  11988). 

1.  Proposed  Adion 
assessment  shall 
purpose  of  the 
reasons  for  locatijig 
floodplain. 

2.  Floodplain 
affected  floodpl 
location  of  the 
included  in  the 

3.  High  Hazard 
areas  in  the  floodpla 
delineated  and 
the  proposed  hazard 

4.  Floodplain 
the  proposed  actibn 
shall  be  discusse< 
The  discussion 
evaluation  of  the 
effects  of  the  proposed 
property,  natural 
floodplain  values, 
relevant  direct  or 

5.  Alternatives 
Measures.  The  flc^odpl 
shall  discuss 
proposed  action 
effects  and  i 
in  the  floodplain 
alternatives  of  no 
an  alternate  site, 
also  discuss  meases 
adverse  effects  ofjthe 

6.  Conformity 
Local  Standards. 
assessment  shall 
indicating  whether 
conforms  to  appl  cabl 
floodplain  protecti 

7.  Flood  Insurance 
Standards.  An  a(iion 
floodplain  must 
features  consistent 
the  Flood  Insurar  ce 
Federal  Insuranc(  s 


The  floodplain 
describe  the  nature  and 
posed  action  and  the 
the  action  in  the 


shall: 


n  ipact : 


minimize  substantial 
floodplain. 

G.  Public  /?evie|w, 
environmental  i 
include  the  publi 
individuals,  inch  iding 
Federal,  non-Fedpral 
organizations 
have  a  period  of 
comment  on  draf 
statements 


.  A  map  of  the 
indicating  the 
posed  action  shall  be 
assessment. 
Areas.  High  hazard 
in  shall  be 
nature  and  extent  of 
shall  be  discussed. 
■ects.  The  effects  of 
on  the  floodplain 
in  the  assessment. 

include  an 
ong-  and  short-term 

action  on  people, 
and  beneficial 
and  any  other 
indirect  effects. 
and  Mitigation 

ain  assessment 
to  the 
t^at  may  avoid  adverse 
development 
including  the 
action  or  location  at 
he  assessment  shall 
that  mitigate  the 
proposed  action. 
Applicable  State  or 
The  floodplain 
nclude  a  statement 
the  proposed  action 

e  State  or  local 
on  standards. 
Program 
taken  in  a 
incorporate  design 
with  the  standards  in 

Program  of  the 

Administration  to 

harm  to  the 


ahe  natives  i 


ncom  patible  < 


■tj. 


:  Circulation  of  draft 
statements  shall 
and  other  interested 
concerned 
and  private 
In^rested  parties  shall 
days  for  review  and 
environmental  impact 


i:  i 


Ii0< 


H.  Secretarial  Approval.  No  action 
shall  take  place  without  a  finding  by  the 
HHS  Secretary  that  the  only  practicable 
alternative  consistent  with  the  law  and 
with  the  policy  set  forth  in  Executive 
Order  11988  requires  siting  in  a 
floodplain.  The  action  proposed  for 
Secretarial  approval  shall  be  designed  to 
minimize  potential  harm  to  or  within 
the  floodplain.  The  Secretary  shall 
approve  proposed  actions  requiring 
environmental  impact  statements  on 
projects  affecting  floodplains. 

I.  Notice  of  Finding. 

1.  Contents.  After  Secretarial  approval 
and  prior  to  taking  action,  an  OPDIV/ 
STAFFDIV  shall  prepare  and  circulate  a 
notice  of  finding  containing  an 
explanation  of  why  the  action  is 
proposed  to  be  located  in  a  floodplain. 
The  notice  shall  not  exceed  three  pages 
and  shall  include  a  location  map.  The 
notice  shall  include  (a)  the  reasons  why 
the  action  is  proposed  to  be  located  in 

a  floodplain;  (b)  a  statement  indicating 
whether  the  action  conforms  to 
applicable  State  or  local  floodplain 
protection  standards;  and  (c)  a  list  of  the 
alternatives  considered. 

2.  Public  Review.  For  programs 
subject  to  Executive  Order  12372,  the 
notice  of  finding  shall  be  sent  to  the 
appropriate  state  and  local  reviewing 
agencies  the  geographic  areas  affected. 
A  public  review  period  of  30  days  after 
the  issuance  of  notice  of  finding  shall  be 
allotted  before  any  action  is  taken. 

J.  Licenses,  permits,  loans,  or  grants. 
Each  OPDIV/STAFFDIV  shall  take 
floodplain  management  into  account 
when  formulating  or  evaluating  any 
water  and  land  use  plans  and  shall 
require  land  and  water  resources  use 
appropriate  to  the  degree  of  hazard 
involved.  Adequate  provision  shall  be 
made  for  the  evaluation  and 
consideration  of  flood  hazards  in  the 
regulations  and  operating  procedures  for 
the  licenses,  permits,  loan,  or  grant-in- 
aid  programs  that  an  OPDIV/STAFFDIV 
administers.  OPDlVs/STAFFDIVs  shall 
also  encourage  and  provide  appropriate 
guidance  to  applicants  to  evaluate  the 
effects  of  their  proposal  in  floodplains 
prior  to  submitting  applications  for 
Federal  licenses,  permits,  loans,  or 
grants. 

K.  Authorization  or  Appropriation 
Requests.  OPDIVs/STAFFDIVs  shall 
indicate  in  any  requests  for  new 
authorizations  or  appropriations 
whether  the  proposed  action  is  in 
accord  with  Executive  Order  11988  if 
the  proposed  action  will  be  located  in 
a  floodplain. 


30-40-50     Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972 

A.  Purpose.  Title  III  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  prohibits  Federal  Departments  from 
taking  actions  which  will  affect  a 
Marine  Sanctuary  unless  the  Secretary 
of  Commerce  certifies  that  the  activity  is 
consistent  with  the  purposes  of  the  Act. 
Listings  of  semctuaries  are  designated  by 
the  Secretary  of  Commerce  and  maps  of 
sanctuaries  appear  in  the  Federal 
Register. 

B.  Responsibilities  and  Consultation 
Requirements. 

1.  If  the  proposed  action  will  create  an 
environmental  effect  on  a  marine 
sanctuary,  OPDIVs/STAFFDIVs  shall 
prepare  an  appropriate  environmental 
document  and  forward  it  to  the 
Secretary  of  Commerce. 
*  2.  No  further  action  shall  take  place 
unless  and  until  the  Secretary  certifies 
that  the  action  is  consistent  with  the 
purposes  of  the  Act. 

30-40-60     Safe  Drinking  Water  Act 
(Sole  Source  Aquifers) 

A.  Requirement.  Section  1424(e)  of 
the  Safe  Drinking  Water  Act  (42  U.S.C. 
300h-3(e)),  provides  for  the  protection 
of  those  aquifers  which  have  been 
designated  by  the  Administrator  of  the 
EPA  as  the  sole  or  principal  source  of 
drinking  water  for  an  area.  No 
commitment  for  Federal  financial 
assistance  (through  a  grant,  contract, 
loan  guarantee,  or  otherwise)  may  be 
entered  into  for  any  project  which  the 
Administrator  determines  may 
contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health.  A 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  entered 
into  to  plan  or  design  the  project  to 
assure  that  it  will  not  so  contaminate 
the  aquifer. 

B.  Responsibilities  and  Consultation 
Requirements. 

1.  OPDIVs/STAFFDIVs  shall 
determine  if  a  proposed  action  will 
directly  or  indirectly  affect  a  sole  or 
principal  source  aquifer  designated  by 
the  Administrator  of  EPA  in  accordance 
with  section  1424(e)  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300h- 
3(e)). 

2.  If  the  action  will  affect  a  designated 
aquifer,  OPDIVs/STAFFDIVs  shall  send 
the  appropriate  environmental 
document  to  the  EPA  Regional 
Administrator  for  a  determination  as  to 
whether  the  proposed  action  may 
potentially  contaminate  the  aquifer 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health. 
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3.  The  action  shall  not  proceed  unless 
and  until  the  Administrator  of  the 
Environmental  Protection  Agency 
determines  that  the  proposed  action  will 
not  contaminate  the  designated  aquifer 
so  as  to  create  a  significant  hazard  to 
public  health. 

30-40-70    Wetlands  Protection 

A.  Purpose.  Executive  Order  11990, 
Protection  of  Wetlands.  42  FR  26961 
(1977),  as  amended  by  Executive  Order 
12608,  52  F  34617  (1987).  42  U.S.C. 
4321  note,  directs  each  Federal  agency 
to  minimize  the  destruction,  loss,  or 
degradation  of  wetlands  and  to  preserve 
and  enhance  such  wetlands  in  carrying 
out  their  program  responsibilities. 
Consideration  must  include  a  variety  of 
factors,  such  as  water  supply,  erosion 
and  flood  prevention,  maintenance  of 
natural  systems,  and  potential  scientific 
benefits. 

B.  Definitions 

Wetlands.  The  term  "wetlands" 
means  those  areas  that  are  inimdated  or 
saturated  by  surface  or  ground  water  at 
a  frequency  and  duration  sufficient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  or  aquatic  life  that  requires 
saturated  or  seasonally  saturated  soil 
conditions  for  growth  and  reproduction. 
Wetlands  generally  include  swamps, 
marshes,  bogs,  and  similar  areas. 

C.  Wetlands  Determination.  OPDIVs/ 
STAFFDIVs  shall  utilize  information 
available  fi-om  the  following  sources 
when  appropriate  to  determine  the 
applicability  of  the  wetlands  protection 
requirements  of  this  section: 

1.  U.S.  Department  of  Agriculture  Soil 
Conservation  Service  Local 
Identification  Maps; 

2.  U.S.  Fish  and  Wildlife  Service 
National  Wetlands  Inventory; 

3.  U.S.  Geological  Survey 
Topographic  Maps; 

4.  State  wetlands  inventories;  and 

5.  Regional  or  local  government- 
sponsored  wetland  or  land  use 
inventories. 

D.  Responsibilities.  OPDIVs/ 
STAFFDIVs  are  to  evaluate  the  potential 
effects  of  a  proposed  action  in  wetlands 
in  accordance  with  the  procedures  for 
National  Environmental  Policy  Act 
(NEPA)  review  in  Chapter  30-50.  If  an 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)  is 
required  to  be  prepared  for  the  proposed 
action,  a-wetlands  assessment, 
described  in  30-40-70E,  shall  be 
included  in  the  EA  or  EIS. 

E.  Wetlands  Assessment  (Executive 
Order  11990) 

1.  Proposed  Action.  The  wetlands 
assessment  shall  describe  the  nature  and 


purpose  of  the  proposed  action  and  the 
reasons  for  locating  the  action  in  the 
wetlands. 

2.  Wetlands  Map.  A  map  of  the 
affected  wetlands  indicating  the 
location  of  the  proposed  action  shall  be 
included  in  the  assessment. 

3.  Wetlands  Effects.  The  effects  of  the 
proposed  action  on  the  wetlands  shall 
be  discussed  in  the  assessment.  The 
discussion  shall  include  an  evaluation 
of  the  long-  and  short-term  effects  of  the 
proposed  action  on  the  survival,  quality, 
and  natural  and  beneficial  values  of  the 
wetlands,  and  any  other  relevant  direct 
or  indirect  effects. 

4.  Alternatives  and  Mitigation 
Measures.  The  wetlands  assessment 
shall  discuss  alternatives  to  the 
proposed  action  that  may  avoid  adverse 
effects  and  incompatible  development 
in  the  wetlands,  including  the 
alternatives  of  no  action  or  location  at 
an  alternate  site.  The  assessment  shall 
also  discuss  measures  that  mitigate  the 
adverse  effects  of  the  proposed  action. 
No  further  action  shall  take  place  until 
the  OPDIV/STAFFDIV  makes  a  decision 
that  the  proposed  action  includes  all 
reasonable  measures  to  minimize  harm 
to  the  wetlands  as  a  result  of  the 
proposed  action. 

5.  Conformity  to  Applicable  State  or 
Local  Standards.  The  wetlands 
assessment  shall  include  a  statement 
indicating  whether  the  proposed  action 
conforms  to  applicable  State  or  local 
wetlands  protection  standards. 

F.  Public  Review.  Circulation  of  draft 
environmental  impact  statements  shall 
include  the  public  and  other  interested 
individuals,  including  concerned 
Federal,  non-Federal  and  private 
organizations.  Interested  parties  shall 
have  a  period  of  60  days  for  review  and 
comment  on  daft  environmental  impact 
statements. 

G.  Secretarial  Review.  No  further 
action  shall  take  place  until  the 
Secretary  of  HHS  determines  that  there 
is  no  practicable  alternative  to 
construction  in  wetlands  and  that  the 
proposed  action  includes  all  practicable 
measures  to  minimize  harm  to  the 
wetlands.  The  Secretary  shall  approve 
proposed  actions  requiring 
environmental  impact  statements  for 
new  construction  in  wetlands. 

H.  Licenses  and  Permits.  These 
requirements  do  not  apply  to  the 
issuance  to  individuals  of  permits  and 
licenses  and  the  allocation  of  funds 
made  to  individuals. 

30-40-80    Wild  and  Scenic  Rivers  Act 

A.  Purpose.  The  purpose  of  the  Act  is 
to  preserve  selected  free- flowing  rivers, 
along  with  their  immediate 
environments,  for  the  benefit  of 


immediate  and  future  generations. 
These  include  river  components  and 
potential  components  of  the  National 
Wild  and  Scenic  River  System  and 
study  areas  designated  by  the 
Secretaries  of  Agriculture  and  Interior. 
(Environmental  officers  keep  a  list  of 
these  rivers  and  related  study  areas). 
Designations  used  to  describe  these 
components,  or  parts  thereof,  include 
the  following:  (1)  wild;  (2)  scenic;  and 
(3)  recreational. 

B.  Requirement.  Section  7  of  the  Wild 
and  Scenic  Rivers  Act  (16  U.S.C.  1278), 
provides  for  the  protection  of  the  free- 
flowing,  scenic,  and  natural  values  of 
rivers  designated  as  components  or 
potential  components  of  the  National 
Wild  and  Scenic  Rivers  Systems  from 
the  effects  of  construction  of  any  water 
resources  project.  The  Wild  and  Scenic 
Rivers  Act  provides  that  no  license, 
permit,  or  other  authorization  can  be 
issued  for  a  Federally  assisted  water 
resources  project  on  any  portion  of  a 
Wild  and  Scenic  River  or  Study  River 
(nor  can  appropriations  be  requested  to 
begin  construction  of  such  projects) 
without  prior  notice  to  the  Secretary  of 
Agriculture  and  the  Secretary  of  the 
Interior,  and  a  determination  in 
accordance  with  section  7  of  the  Act. 
The  Secretary  of  Agriculture  and  the 
Secretary  of  the  Interior  have  issued 
Federal  agency  consultation  procedures 
that  are  codified  at  36  CFR  part  297. 

C.  Definitions 

1.  Free-flowing.  "Free-flowing"  is 
defined  by  section  16(b)  of  the  Act  as 
"existing  or  flowing  in  natural  condition 
without  impoundment,  diversion, 
straightening,  riprapping,  or  other 
modification  of  the  waterway"  (16 
U.S.C.  1286(b)). 

2.  Study  Period.  "Study  period" 
means  the  time  during  which  a  river  is 
being  studied  as  a  potential  component 
of  the  Wild  and  Scenic  Rivers  System 
and  such  additional  time  as  provided  in 
section  7(b)(ii)  of  the  Act  not  to  exceed 

3  additional  years  during  which  a  report 
recommending  designation  is  before 
Congress,  or  such  additional  time  as 
may  be  provided  by  statute. 

3.  Study  River.  "Study  river"  means  a 
river  and  the  adjacent  area  within  one 
quarter  mile  of  the  banks  of  the  river 
which  is  designated  for  study  as  a 
potential  addition  to  the  National  Wild 
and  Scenic  Rivers  System  pursuant  to 
section  5(a)  of  the  Act. 

4.  Water  Resources  Project.  "Water 
resources  project"  means  any  dam, 
water  conduit,  reservoir,  powerhouse, 
transmission  line,  or  other  project  works 
under  the  Federal  Power  Act  (41  Stat. 
1063)  as  amended,  or  otl<or  construction 
of  developments  which  vould  affect  the 
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free-flowing  characteristics  of  a  Wild 
and  Scenic  Ri  ver  or  Study  River. 

5.  Wild  anc  Scenic  River.  "Wild  and 
scenic  river"  neans  a  river  and  the 
adjacent  area  ivithin  the  boundaries  of 
a  component  sf  the  National  Wild  and 
Scenic  Rivers  System  pursuant  to 
section  3(a)  oi'2(a)(ii)  of  the  Act. 

D.  Respons.  bilities  and  Consultation 
Requirements .  When  a  proposed  action 
will  have  an  « ffect  upon  an  environment 
within  or  including  a  portion  of  a 
component,  potential  component,  or 
study  area,  program  personnel  shall 
send  a  notice  to  the  Secretary  of  the 
Interior  for  review. 

E.  Contents  of  Notice.  The  notice  shall 
include  the  following  information: 

1.  Name  an  1  location  of  affected  river; 

2.  Location  of  the  project; 

3.  Nature  ol  the  permit  or  other 
authorization  [proposed  for  issuance; 

4.  A  description  of  the  proposed 
activity;  and  | 

5.  Any  relevant  information;  such  as 
plans,  maps,  ind  environmental  studies, 
assessments.  6r  environmental  impact 
statements. 

6.  The  notiae  shall  also  provide  any 
additional  fadtual  information  that  will 
assist  the  Secretary  in  determining 
whether: 

(a)  the  watejr  resources  project  will 
have  a  direct  knd  adverse  effect  on  the 
values  for  which  a  Wild  and  Scenic 
River  or  Study  River  was  designated, 
when  any  poijtion  of  the  project  is 
within  the  boundaries  of  said  river;  or, 

(b)  The  effects  of  the  water  resources 
project  will  invade  or  unreasonably 
diminish  the  ^enic,  recreational,  and 
fish  and  wildlife  values  of  a  Wild  and 
Scenic  River,  [when  any  portion  of  the 
project  is  located  above,  below,  or 
outside  the  VVild  and  Scenic  River;  or, 

(c)  whether  the  effects  of  the  water 
resources  pro  ect  will  invade  or 
diminish  the  K:enic,  recreational,  and 
fish  and  wild!  ife  values  of  a  Study  River 
when  the  pro;  ect  is  located  above, 
below,  or  out!  ide  the  Study  River 
during  the  stu  dy  period. 

F.  Example  t.  Tne  following  are 
examples  of  circumstances  which  can 
affect  a  river  Component  or  study  area; 

1 .  Destructilon  or  alteration  to  all  or 
part  of  the  fre  j- flowing  nature  of  the 
river; 

2.  Introdudion  of  visual,  audible,  or 
other  sensory  intrusions  which  are  out 
of  character  v  ith  the  river  or  alter  its- 
setting; 

3.  Eteteriora  tion  of  water  quality;  or 

4.  Transfer  of  sale  of  property  adjacent 
to  an  inventories  river  without  adequate 
conditions  or  restrictions  for  protecting 
the  river  and  ts  surrounding 
environment. 

G.  Respons^.  If  the  Department  of  the 
Interior  does  hot  respond  within  30 


calendar  days  or  states  that  the 
proposed  action  will  not  directly  or 
adversely  affect  the  area,  the 
Department  is  in  compliance  with  the 
review  requirements  of  the  Act. 
However,  in  those  instances  where  the 
Department  of  the  Interior  does  not 
respond,  programs  shall  take  care  to 
always  avoid  or  mitigate  adverse  effects 
on  river  components  and  study  areas. 

If  the  Department  of  the  Interior 
determines  that  the  proposed  action  will 
directly  and  adversely  affect  the  area,  no 
further  action  shall  take  place  whenever 
the  proposed  action  involves  the 
construction  of  a  water  resources 
project. 

The  above  requirements  do  not  apply 
to  types  of  actions  excluded  from  the 
review  process  by  appropriate 
Department  of  Interior  or  Agriculture 
regulations. 

H.  Integration  with  NEPA.  The 
determination  of  the  effects  of  a 
proposed  water  resources  project  shall 
be  made  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  To  the  extent  possible,  OPDIVs/ 
STAFFDIVs  should  ensure  that  any 
environmental  studies,  assessments,  or 
environmental  impact  statements 
prepared  for  a  water  resources  project 
adequately  address  the  enviroiunental 
effects  on  resources  protected  by  the 
Wild  and  Scenic  Rivers  Act,  and  that 
the  Department  of  Agriculture  is 
apprised  of  ongoing  analyses  so  as  to 
facilitate  coordination  and  identification 
of  Wild  and  Scenic  River  related  issues. 

To  the  extent  practicable,  impacts  on 
Wild  and  Scenic  River  values  will  be 
considered  in  the  context  of  other 
review  procedures  as  provided  by  law. 
OPDIVs/STAFFDIVs  are  encouraged  to 
consult  with  the  Forest  Service  in  order 
to  identify  measures  which  could 
eliminate  any  direct  and  adverse  effects, 
thereby  increasing  the  likelihood  of 
securing  consent. 

HHS  Chapter  30-50— General 
Administration  Manual;  HHS 
Transmittal  98.2 
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Act  (NEPA)  Review 

30-50-00       Background 

05       Definitions  and  Acronyms 

10       Applicability 

15       Responsibilities 

20       Purpose,  Content,  and  Avail- 
ability of  Environmental 
Documents 

25       Actions  That  Are  Excluded 
from  the  Requirement  to 
Prepare  an  Environmental 
Assessment 

30  Actions  Requiring  Prepara- 
tion of  an  Environmental 
Assessment 


35 


40 

45 

50 


55 


60 


65 


70 


75 


80 


Categories  of  Actions  Requir- 
ing Preparation  of  an  Envi- 
ronmental Impact  State- 
ment 

Environmental  Assessments 

Findings  of  No  Significant 
Impact 

Public  Availability  of  Envi- 
ronmental Assessments 
and  Findings  of  No  Signifi- 
cant Impact 

Notice  of  Intent  and  Scoop- 
ing 

Environmental  Impact  State- 
ments 

Contents  of  an  Environ- 
mental Impact  Statement 

Public  Involvement  and  Cir- 
culation of  Environmental 
Impact  Statements 

Environmental  Effects 
Abroad  of  Major  Agency 
Actions 

Reviewing  External  Environ- 
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30-50-00    Background 

The  National  Enviroiunental  Policy 
Act  of  1969  (NEPA),  42  U.S.C.  4321- 
4370d,  establishes  policy  and 
requirements  governing  all  Federal 
Departments  and  agencies  with  respect 
to  protecting  the  environment.  This 
chapter  supplements  specific 
requirements  estabUshed  by  NEPA  and 
by  the  associated  implementing 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (CEQ)  (40 
CFR  1500-1508).  This  chapter  also 
establishes  Department  policy  and 
procedures  writh  respect  to  the 
implementation  of  NEPA  and  provides 
guidance  to  HHS  Staff  Divisions 
(STAFFDIVs)  and  Operating  Divisions 
(OPDIVs)  in  estabUshing  additional 
regulations  for  implementing  NEPA  that 
are  unique  to  each  OPDIV/STAFFDIV. 

NEPA  requires  all  Federal 
Departments  and  agencies  to  assess,  as 
an  integral  part  of  their  decision  making 
process,  the  potential  environmental 
impacts  of  their  actions  prior  to 
initiation  of  those  actions.  NEPA 
establishes  enviroiunental  policy,  sets 
goals  (Section  101),  and  provides 
procedures  (Section  102)  for  carrying 
out  the  policy.  Specifically,  section 
102(2)(C)  of  NEPA  requires  all  agencies 
of  the  Federal  Government  to  include  an 
environmental  statement  "in  every 
recommendation  or  report  on  proposals 
for  legislation  and  other  major  Federal 
actions  significantly  affecting  the 
quality  of  the  human  environment 
•  *  *."  The  purpose  of  this  and  other 
requirements  is  to  ensure  that 
environmental  information  is  available 
to  public  officials  and  citizens  before 
Federal  agencies  make  decisions  to  take 
actions  which  could  significantly  affect 
the  quality  of  the  human  environment. 
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30-50-05    Definitions  and  Acronyms 

A.  CEQ  Regulations  Definitions. 
Definitions  that  apply  to  the  terms  used 
in  this  chapter  are  set  forth  in  the  CEQ 
regulations  under  40  CFR  part  1508.  The 
terms  and  the  sections  of  40  CFR  peirt 
1508  in  which  they  are  defined  follow: 
Categorical  Exclusion  (40  CFR  1508.4) 
Cooperating  Agency  (40  CFR  1508.5) 
Cumulative  Impact  (40  CFR  1508.7) 
Effects  (40  CFR  1508.8) 
Environmental  Assessment  (EA)  (40 

CFR  1508.9) 
Environmental  Document  (40  CFR 

1508.10) 
Environmental  Impact  Statement  (EIS) 

(40CFRl508.il) 
Federal  Agency  (40  CFR  1508.12) 
Finding  of  No  Significant  Impact 

(FONSI)  (40  CFR  1508.13) 
Human  Environment  (40  CFR  1508.14) 
Jurisdiction  by  Law  (40  CFR  1508.15) 
Lead  Agency  (40  CFR  1508.16) 
Legislation  (40  CFR  1508.17) 
Major  Federal  Action  (40  CFR  1508.18) 
Mitigation  (40  CFR  1508.20) 
NEPA  Process  (40  CFR  1508.21) 
Notice  of  Intent  (40  CFR  1508.22) 
Proposal  (40  CFR  1508.23) 
Scope  (40  CFR  1508.25) 
Significantly  (40  CFR  1508.27) 

B.  Chapter  30-50  Definitions.  The 
following  terms  are  defined  solely  for 
the  purpose  of  implementing  the 
supplemental  procedures  provided  by 
this  chapter  and  are  not  necessarily 
applicable  to  any  other  statutory  or 
regulatory  requirements.  To  the  extent 
that  a  definition  of  one  of  these  terms 
should  conflict  with  a  definition  in  an 
applicable  statute,  regulation  or 
Executive  Order,  that  statute,  regulation 
or  Executive  Order  definition  shall 
supersede  the  GAM  definition. 

"Department"  means  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS). 

"Pollution  Prevention"  includes,  but 
is  not  limited  to,  reducing  or 
eliminating  hazardous  or  other  polluting 
inputs,  which  can  contribute  to  both 
point  and  non-point  source  pollution, 
modifying  manufacturing,  maintenance, 
or  other  industrial  practices;  modifying 
product  designs;  recycling  (especially 
in-process,  closed  loop  recycling); 
preventing  the  disposal  and  transfer  of 
pollution  fi-om  one  media  to  another; 
and  increasing  energy  efficiency  and 
conservation.  Pollution  prevention  can 
be  implemented  at  any  stage — input,  use 
or  generation,  and  treatment — and  may 
involve  any  technique — process 
modification,  waste  stream  segregation, 
inventory  control,  good  housekeeping  or 
best  management  practices,  employee 
training,  recycling,  and  substitution. 
Any  reasonable  mechanism  which 


successfully  avoids,  prevents,  or 
reduces  pollutant  discharges  or 
emissions  other  than  by  the  traditional 
method  of  treating  pollution  at  the 
discharge  end  of  a  pipe  or  stack  should, 
for  purposes  of  this  chapter,  be 
considered  pollution  prevention.  (This 
definition  of  "pollution  prevention"  has 
been  adopted  by  CEQ.  See  Council  on 
Environmental  Quality,  "Memorandum 
to  Heads  of  Federal  Departments  and 
Agencies  Regarding  Pollution 
Prevention  and  the  National 
Environmental  Pohcy  Act,"  58  FR  6478 
(1993).) 

Note:  A  definition  of  "p»ollution 
prevention"  that  has  been  developed  by  the 
U.S.  Environmental  Protection  Agency  is 
used  in  Chapters  30-60  through  30-90. 

"Responsible  official"  means  the 
Secretary,  the  Departmental 
decisionmaker  designated  by  the 
Secretary  of  Health  and  Human  Services 
or  the  Secretary's  designated 
representative,  or  the  Head  of  an 
OPDIV/STAFF  or  the  Head  of  an 
OPDIV/STAFFDIV,  or  an  official 
designated  by  the  Head  of  an  OPDIV/ 
STAFFDIV,  or  the  Federal  agency 
official  who  makes  the  decision  to 
irreversibly  and  irretrievably  commit 
the  agency's  resources  to  execute  the 
proposed  action. 

C.  Acronyms:  The  following  acronyms 
are  used  in  this  chapter: 
CEQ — Council  on  Environmental 

Quality 
CFR — Code  of  Federal  Regulations 
EA — Environmental  Assessment 
EIS — Environmental  Impact  Statement 
EPA — Environmental  {^taction  Agency 
FONSI — Finding  of  No  Significant 

Impact 
HHS— U.S.  Department  of  Health  and 

Human  Services 
NEPA — National  Environmental  Policy 

Act  of  1969 
NOI— Notice  of  Intent 
OPDIV— HHS  Operating  Division 
ROD — Record  of  Decision 
STAFFDIV— HHS  Staff  Division 
U.S.C— United  States  Code 

30-50-10    Applicability 

This  chapter  applies  to  all 
organizational  elements  of  HHS.  This 
chapter  appfies  to  any  HHS  action 
affecting  the  quality  of  the  environment 
of  the  United  States,  its  territories,  or 
possessions.  HHS  actions  having 
environmental  effects  outside  of  the 
United  States,  its  territories  or 
possessions  are  subject  to  the  provisions 
of  Executive  Order  12114, 
Environmental  Effects  Abroad  of  Major 
Federal  Actions,  44  FR  1957  (1979),  42 
U.S.C.  4321  note.  HHS  guidelines 
implementing  Executive  Order  12114 
are  located  at  Section  30-50-75. 


30-50-15     Responsibilities 

All  HHS  policies  and  programs  will 
be  planned,  developed,  and 
implemented  so  as  to  achieve  the 
policies  declared  by  NEPA  and  required 
by  the  CEQ  regulations  to  ensure 
responsible  stewardship  of  the 
environment  for  present  and  future 
generations. 

Environmental  impact  consideration 
is  an  integral  part  of  HHS's  planning 
and  decisionmaking  process.  For  actions 
initiated  by  the  Department  of  one  of  its 
OPDIVs/STAFFDIVs,  the  process  begins 
when  an  issue  is  identified  that  requires 
action  imder  the  statutes  it  administers. 
The  identifying  organization  also  may 
issue  a  public  call  for  environmental 
data  or  otherwise  consult  with  affected 
individuals  or  groups  when  a 
contemplated  action  in  which  it  is  or 
may  be  involved  poses  potentially 
significant  environmental  impacts. 

Assessment  of  environmental  factors 
continues  throughout  planning  and  is 
integrated  with  other  program  planning 
at  the  earliest  possible  time.  Assessment 
of  environmental  factors  includes  the 
identification  of  the  parts  of  the 
environment  that  may  be  affected  by  the 
action,  the  evaluation  of  pertinent 
environmental  data,  and  the 
consideration  of  alternatives  consistent 
with  40  CFR  1502.14. 

NEPA  and  the  CEQ  regulations 
establish  a  mechanism  for  building 
environmental  considerations  into 
federal  agency  decision-making.  This 
mechanism  will  be  used  to  incorporate 
pollution  prevention  into  the  early 
planning  stages  of  a  proposal. 

OPDIVs/STAFFDIVs  shall  determine, 
utilizing  the  procedures  in  the  CEQ 
regulations  and  this  chapter,  whether 
any  HHS  proposal: 

1.  Is  categorically  excluded  from 
preparation  of  an  EIS  or  an  EA  (30-50- 
25;  30-20-40); 

2.  Requires  preparation  of  an  EA  (SO- 
SO-SO); 

3.  Requires  preparation  of  an  EIS  (30- 
50-35); 

OPDIVs/STAFFDIVs  may  choose  to 
prepare  a  NEPA  doctunent  for  any  HHS 
action  at  any  time  to  further  the 
purposes  of  NEPA. 

OPDIVs/STAFFDIVs  shall  determine 
for  each  major  federal  action 
(hereinafter  "action")  not  categorically 
excluded,  the  data  needed  for  an 
environmental  assessment  and  a  system 
for  acquiring  such  data.  OPDIVs/ 
STAFFDrVs  shall  prepare  an 
environmental  assessment  for  each 
proposed  action  not  categorically 
excluded  and,  as  a  result  of  its  findings 
prepare  a  Finding  of  N"  Significant 
Impact  (FONSI)  or  an  Euvironmental 
Impact  Statement  (EIS). 
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Pirpose,  Content,  and 
4f  Environmental 


30-50-20 

Availability 

Documents 

Sections  3(i-50— 10  through  30-50-65 
describe  the  (invironmental  documents 
that  may  be  r  squired  during  the  process 
of  considerin }  the  environmental 
aspects  of  an  action.  These  sections 
describe  the  I'arious  types  of  NEPA 
documents  ir  eluding  their  purposes  and 
contents.  OPDIVs/STAFFDIVs  may 
publish  in  th^  Federal  Register 
additional  retuirements  for  the 
preparation  of  environmental 
documents  under  their  responsibility. 

Data  and  iriformation  that  are 
protected  from  disclosure  by  18  U.S.C. 
1905  or  21  UJS.C.  331(j)  or  360j(c)  or 
other  applicable  laws  shall  not  be 
included  in  environmental  documents 
prepared  under  this  chapter.  When  such 
data  and  information  are  pertinent  to 
the  environm  ental  review  of  a  proposed 
action,  an  ap  }licant  or  petitioner  shall 
submit  such  i  lata  and  information 
separately  as  a  confidential  section  of 
the  applicati(  in  or  petition,  but  shall 
summarize  ti  le  confidential  data  and 
information  in  the  environmental 
document  to  the  extent  possible. 

30-50-25     Actions  That  May  Be 
Excluded  FrQm  the  Requirement  To 
Prepare  an  Ehvironmental  Assessment 
or  an  Enviroimiental  Impact  Statement 

Categorical  Exclusions.  Actions 
within  a  class  that  individually  or 
cumulatively  have  been  determined 
under  Section  30-20-40  not  to 
significantly  affect  the  quality  of  the 
human  envirinment  ordinarily  are 
excluded  froi  n  the  preparation  of  an  EA 
or  EIS.  To  find  that  a  proposed  action 
is  categoricaly  excluded.  OPDIVs/ 
STAFFDIVs  ihall  determine  if: 

1.  The  proposal  fits  within  a  class  of 
actions  described  in  30-20-40  or  a 
categorical  exclusion  developed  by  the 
OFDIV/STA^FDIV  in  accordance  with 
30-20-30;  ai^ 

2.  No  extraordinary  circumstances  are 
related  to  th^  proposed  action  that  may 
affect  the  significance  of  the 
environmental  effects  of  the  proposal. 

30-50-30    Cither  Actions  Requiring 
Preparation  of  an  Environmental 
Assessment  CEA)  or  an  Environmental 
Impact  Stateinent  (EIS) 

Any  proposed  action  of  a  type 
specified  in  Ipis  section  ordinarily 
requires  the  preparation  of  an  EA, 
unless  it  qualifies  for  exclusion  under 
section  30-20—40.  Such  actions  include: 

1.  Major  recommendations  or  reports 
made  to  Congress  on  proposals  for 
legislation  in  instances  where  the 
Department  ftr  OPDIV/STAFFDIV  has 


primary  responsibility  for  the  subject 
matter  involved;  and 

2.  Actions  Involving  Extraordinary 
Circimistances.  As  provided  by  40  CFR 
1508.4,  an  EA  will  be  required  for  any 
specific  action  that  ordinarily  is 
excluded  if  the  OPVID/STAFFDIV  has 
sufficient  evidence  to  establish  that  the 
specific  proposed  action  may 
significantly  affect  the  quality  of  the 
human  envirormient.  OPDIVs/ 
STAFFDIVs  shall  prepare  an  EA  when 
there  are  extraordinary  circumstances  in 
which  a  normally  excluded  action  may 
have  a  significant  environmental  effect. 
Extraordinary  circumstances  include  the 
following: 

(a)  Unique  situations  presented  by 
specific  proposals,  such  as  scientific 
controversy  about  the  environmental 
effects  of  the  proposal; 

(b)  Uncertain  effects  or  effects 
involving  unique  or  unknown  risks;  or 

(c)  Unresolved  conflicts  concerning 
alternate  uses  of  available  resources 
within  the  meaning  of  Section  102(2)(E) 
of  NEPA. 

3.  Actions  Involving  Cumulative 
Impacts.  The  CEQ  regulations  require 
consideration  of  three  types  of  actions 
when  determining  the  scope  of 
environmental  impact  statements.  These 
actions  are:  (1)  Connected  actions;  (2) 
cumulative  actions;  and  (3)  similar 
actions.  An  action  may  have  three  types 
of  impacts:  (1)  direct;  (2)  indirect;  or  (3) 
cumulative.  A  determination  that  an 
action  is  categorically  excluded  will  be 
precluded  if  the  action  is  connected  to 
another  action  that  may  require  an 
environmental  impact  statement  or 
when  viewed  with  other  proposed 
actions  may  have  cumulatively 
significant  impacts.  CEQ  defines 
"connected  actions"  and  "cumulative 
actions",  at  40  CFR  1508.25,  as  follows: 

(a)  Connected  Actions.  "Cormected" 
actions  means  actions  that  are  closely 
related  and  therefore  should  be 
discussed  in  the  same  impact  statement. 
Actions  are  connected  if  they: 

(i)  Automatically  trigger  other  actions 
which  may  require  enviroiunental 
impact  statements; 

(ii)  Cannot  or  will  not  proceed  unless 
other  actions  are  taken  previously  or 
simultaneously;  or 

(iii)  Are  interdependent  parts  of  a 
larger  action  and  depend  on  the  larger 
action  for  their  justification. 

(b)  Cumulative  Actions.  "Cumulative 
actions"  are  actions  which,  when 
viewed  with  other  proposed  actions, 
have  cimiulatively  significant  impacts 
and  should  therefore  be  discussed  in  the 
same  impact  statement. 


30-50-35    Categories  of  Actions 
Requiring  Preparation  of  an 
Environmental  Impact  Statement  (EIS) 

EIS's  are  prepared  for  HHS 
organization  actions  when: 

1.  Evaluation  of  data  in  an 
Environmental  Assessment  (EA)  leads  to 
a  finding  by  the  responsible  official  that 
a  proposed  action  may  significantly 
affect  the  quality  of  the  human 
environment  under  the  criteria  in  40 
CFR  1508.14  and  1508.27;  or 

2.  Initial  evaluation  by  the  responsible 
official  of  any  action,  including  any 
action  for  which  an  EA  would  otherwise 
be  required,  establishes  that  significant 
environmental  effects  may  be  associated 
with  one  or  more  of  the  probable 
courses  of  action  being  considered. 

30-50-40    Environmental  Assessments 

A.  Purpose.  As  defined  by  CEQ  in  40 
CFR  1508.9,  an  Environmental 
Assessment  (EA)  is  the  public  document 
in  which  environmental  and  other 
pertinent  information  on  a  proposed 
action  are  presented,  providing  a  basis 
for  a  determination  whether  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  or  a  Finding  of  No  Significant 
Impact  (FONSI). 

An  EA  shall  be  prepared  for  each 
action  not  excluded  pursuant  to  Section 
30-20-40.  The  EA  shall  be  a  complete, 
objective,  and  well-balanced  document 
that  allows  the  public  to  understand  the 
HHS  organization's  decision. 

B.  Contents.  The  EA  shall: 

1.  Briefly  provide  sufficient  evidence 
and  analysis  for  determining  whether  to 
prepare  an  EIS  or  FONSI; 

2.  Briefly  discuss  the  need  for  the 
proposed  action; 

3.  Describe  the  potential 
enviroiunental  impacts  of  the  proposed 
action; 

4.  Describe  measures,  including 
suitable  pollution  prevention 
techniques,  which  would  be  taken  to 
avoid  or  mitigate  potential 
environmental  impacts  associated  with 
the  proposed  action; 

5.  [Describe  in  detail  the 
environmental  impact  of  reasonable 
alternatives  to  the  proposed  action 
(including  no  action),  particularly  those 
that  will  enhance  the  quality  of  the 
environment  and  avoid  some  or  all  of 
the  adverse  environmental  effects  of  the 
proposed  action; 

6.  Include  a  comparative  analysis  of 
environmental  benefits  and  risks  of  the 
proposed  action  and  alternatives, 
identifying  the  preferred  action  based 
on  environmental  factors; 

7.  Include,  if  appropriate,  a 
floodplain/wetlands  assessment 
prepared  under  Sections  30-40-40  or 
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30—40-70  and  analyses  needed  for  other 
environmental  determinations; 

8.  List  those  persons  preparing  the 
assessment  and  their  areas  of  expertise 
and  persons  and  agencies  consulted; 
and 

9.  List  complete  citations  for  all 
referenced  documents  and  include 
copies  of  referenced  articles  that  are  not 
generally  available. 

Consistent  writh  40  CFR  1500.4(j)  and 
1502.21,  EAs  may  incorporate  by 
reference  information  presented  in  other 
documents  that  are  reasonably  available 
to  HHS  and  to  the  public  within  the 
time  to  comment. 

OPDIVs/STAFFDIVs  may  specify 
formats  and  additional  content  of  EAs 
that  are  required  to  be  prepared  for 
proposed  actions  within  their 
responsibility.  A  notice  of  the 
availabiHty  of  OPDIV/STAFFDIV 
formats  and  instructions  for  preparation 
of  environmental  assessments  shall  be 
published  in  the  Federal  Register. 

C.  Criteria.  In  determining  whether  a 
proposed  action  will  or  will  not 
"significantly  affect  the  quality  of  the 
human  environment,"  OPDIVs/ 
STAFFDIVs  should  evaluate  the 
expected  environmental  consequences 
of  a  proposed  action  by  means  of  the 
following  steps,  utilizing  the  guidance 
provided  in  40  CFR  1508.27: 

Step  One — Identify  those  things  that 
will  happen  as  a  result  of  the  proposed 
action.  An  action  normally  produces  a 
number  of  consequences.  For  example, 
a  grant  to  construct  a  hospital  may 
terminate  human  services;  will  involve 
destruction  and  construction;  will 
provide  a  service.  Actions  may  be 
connected,  cumulative,  or  similar  (see 
40  CFR  1508.25(a)). 

Step  Two — Identify  the  "human 
environments"  that  the  proposed  action 
will  affect.  In  accordance  with  40  CFR 
1508.27,  the  significance  of  an  action 
must  be  analyzed  in  several  contexts, 
such  as  society  as  a  whole  (human, 
national),  the  affected  region,  the 
affected  interests,  and  the  locality.  The 
significance  of  an  action  will  vary  with 
the  setting  of  the  proposed  action. 
Environments  may  include  terrestrial, 
aquatic,  subterranean,  and  aerial 
environments,  such  as  islands,  cities, 
rivers  or  parts  thereof. 

Step  Three — Identify  the  kinds  of 
effects  that  the  proposed  action  will 
cause  on  these  "human  environments." 
A  change  occurs  when  a  proposed 
action  causes  the  "human  environment" 
to  be  different  in  the  future  than  it 
would  have  been,  absent  the  proposed 
action.  These  changes  involve  the 
introduction  of  various  "resources" 
(including  those  often  characterized  as 
waste). 


Example:  A  decrease  in  the  amount  of  soil 
entering  a  stream;  the  introduction  of  a  new 
chemical  compound  to  natural  environments. 

In  addition  to  organisms,  substances, 
and  compounds,  the  term  "resources" 
include  energy  (in  various  forms), 
elements,  structures,  and  systems  (such 
as  a  trash  collection  service  in  a  city). 
Present  environmental  impacts  and 
reasonably  foreseeable  future 
environmental  impacts  must  be 
considered. 

In  identifying  changes  caused  by  the 
proposed  action,  OPDIVs/STAFFDIVs 
should  identify  the  magnitude  of  the 
changes  likely  to  be  caused  within 
smaller  and  larger  "human 
environments"  affected  (e.g.,  part  of  a 
city,  the  whole  city,  the  metropolitan 
area). 

The  impacts  resulting  from  the 
proposed  action  may  be  direct,  indirect, 
or  cumulative  (see  40  CFR  1508.25(c)). 

Step  Four — Identify  whether  these 
changes  are  significant.  The  following 
points  should  be  considered  in 
conjunction  with  40  CFR  1508.8 
(effects),  40  CFR  1508.14  (human 
environment),  and  40  CFR  1508.27 
("significantly")  in  making  a  decision 
concerning  significance: 

•  A  change  in  the  characterization  of 
an  environment  is  significant  (e.g.,  from 
terrestrial  to  aquatic); 

•  The  establishment  of  a  species  in  or 
removal  of  a  species  from  an 
environment  may  be  significant; 

•  The  more  dependent  an 
environment  becomes  on  external 
resources,  the  larger  the  magnitude  of 
change  (and  the  more  likely  it  is  to  be 
significant); 

•  The  larger  the  environment  under 
consideration,  the  lower  the  amount  of 
change  needed  before  the  change  may 
be  significant. 

The  CEQ  regulations  in  40  CFR 
1508.27  describe  a  number  of  factors 
that  should  be  considered  in  evaluating 
severity  (intensity)  of  an  impact. 
OPCIVs/STAFFDIVs  should  consider 
the  cumulative  effect  of  the  proposed 
action.  An  action  may  be  individually 
insignificant  but  cumulatively 
significant  when  the  action  is  related  to 
other  actions.  Significance  exists  if  it  is 
reasonable  to  anticipate  a  cumulatively 
significant  impact  on  the  environment. 
Significance  cannot  be  avoided  by 
terming  an  action  temporary  or  by 
breaking  it  down  into  small  component 
parts. 

Step  Five — Consider  alternatives  to 
the  proposed  action.  Alternatives  to  the 
proposed  action  include: 

•  No  action  alternative; 

•  Other  reasonable  courses  of  action; 
and 

•  Mitigation  measures. 


30-50-45    Findings  of  No  Significant 
Impact 

A.  Purpose.  A  Finding  of  No 
Significant  Impact  (PONS)  is  a 
document  prepared  by  an  OPDIV/ 
STAFF  that  briefiy  presents  the  reasons 
why  an  action,  no  otherwise  excluded 
(see  30-20-40),  will  not  have  a 
significant  effect  on  the  human 
environment  and  or  which,  therefore,  an 
EIS  will  not  be  prepared  (40  CFR 
1508.13). 

B.  Responsible.  The  responsible 
official  will  evaluate  the  information 
contained  in  the  EA  to  determine 
whether  it  is  accurate  and  objective, 
whether  the  proposed  action  may 
significantly  affect  the  quality  of  the 
human  environment,  and  whether  an 
EIS  will  be  prepared.  The  responsible 
official  will  examine  the  environmental 
effects  of  the  proposed  action  and  the 
alternative  courses  of  action,  select  a 
course  of  action,  and  ensure  that  any 
necessary  mitigating  measures  are 
implemented  as  a  condition  for 
approving  the  selected  course  of  action. 
When  the  responsible  official  has 
determined  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
human  environment,  the  responsible 
official  will  sign  the  FONSI,  thereby 
establishing  that  the  official  approves 
the  conclusion  not  to  prepare  an  EIS  for 
the  action  under  consideration. 

A  FONSI  shall  be  prepared  only  if  the 
related  EA  supports  the  finding  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The 
environmental  assessment  (or  a 
summary  of  the  EA)  shall  be  included 
as  a  part  of  the  FONSI. 

If  significant  effects  requiring  the 
preparation  of  an  EIS  are  identified,  a 
Notice  of  Intent  (NOI)  to  prepare  an  EIS 
will  be  pubhshed  in  the  Federal 
Register  in  accordance  with  §  30-50-55. 
If  an  EA  does  not  support  a  FONSI,  an 
EIS  shall  be  prepared  and  a  Record  of 
Decision  (ROD)  issued  before  action  is 
taken  on  the  proposal  addressed  by  the 
EA,  except  as  permitted  under  40  CFR 
1506.1. 

C.  Contents.  The  FONSI  shall  include 
the  following: 

1.  The  supporting  EA  or  a  summary 
of  it  (including  a  brief  description  of  the 
proposed  action  and  alternatives 
considered  in  the  EA,  environmental 
factors  considered,  projected  impacts); 

2.  References  to  any  other  related 
environmental  documents  (40  CFR 
1501.7(a)(5)); 

3.  Any  mitigation  measures  that  will 
render  the  impacts  of  the  proposed 
action  not  significant;    . 

4.  Any  findings  requirad  by  Sections 
30-40-40  or  30-40-70  in  connection 
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with  floodplai  n  or  wetlands 
environnienta  reviews; 

5.  The  date  )f  issuance;  and 

6.  The  signature  of  the  approving 
official. 

If  the  assesstnent  is  included,  the 
FONSI  need  not  repeat  any  of  the 
discussion  in  the  assessment  but  may 
incorporate  it  by  reference. 

D.  Proposed  Action.  An  OPDIV/ 
STAFFDIV  mi  y  proceed  with  the 
proposed  acti<  in  after  the  FONSI  is 
issued,  subjec  to  any  mitigation 
measures  idei^ified  in  the  FONSI  that 
are  essential  \t  render  the  impacts  of  the 
proposed  action  not  significant. 

30-50-50    Fiiblic  Availability  of 
Environmental  Assessments  and 
Findings  of  N4  Significant  Impact 

A.  Public  Ahilability  of  FONSI  and 
EA.  OFDIVs/STTAFFDIVs  shall  make  a 
FONSI  and  its!  related  EA  available  to 
the  public  as  provided  in  the  CEQ 
regulation  at  40  CFR  1500.6, 
1501.4(e)(1)  aid  1506.6.  including 
making  copies  available  for  inspection 
in  public  reading  rooms  or  other 
appropriate  locations  for  a  reasonable 
time.  I 

B.  Public  ATtailability  of  FONSI.  For  a 
limited  number  of  actions,  the  proposed 
FONSI  and  its  related  EA  will  be  made 
available  for  piublic  review  (including 
review  by  statfe  and  area-wide 
information  cl|earinghouses)  for  30  days 
before  a  final  determination  is  made 
whether  to  prepare  an  EIS  and  before 
the  action  ma  j  begin.  This  procedure 
will  be  followed  when  the  proposed 
action  is,  or  is  closely  similar  to,  one 
that  normally  requires  an  EIS  or  when 
the  proposed  action  is  one  without 
precedent  (40  CFR  1501.4(e)).  OPDIVs/ 
STAFFDIVs  mjay  issue  a  proposed 
FONSI  for  puqlic  review  and  comment 
in  other  situations  as  well. 

C.  Revised  PONSI.  If  a  FONSI  is 
revised,  it  is  subject  to  the  public 
availability  requirements  of  this  section. 

30-50-55    Notice  of  Intent  and  Scoping 

A.  Purpose.  [The  Notice  of  Intent  (NOI) 
notifies  the  pubUc  that  an  EIS  will  be 
prepared  and  considered  (40  CFR 
1508.22).  This  determination  may  be 
based  on  inforynation  contained  in  an 
EA  or  on  othei  available  information 
which  indicates  that  potentially 
significant  effects  may  be  associated 
with  a  proposed  action. 

B.  Responsipilities.  When  an 
environmental  assessment  indicates  that 
a  significant  environmental  impact  may 
occur  and  significant  adverse  impacts 
cannot  be  elin^inated  by  making  changes 
in  the  project, |an  NOI  will  be  published 
in  the  Federal' Register  as  soon  as 
practicable  after  the  responsible  official 


has  made  a  decision  to  prepare  an  EIS 
and  before  the  scoping  process.  When 
the  responsible  official  finds  that  there 
will  be  a  lengthy  period  between  the 
decision  to  prepare  an  EIS  and  the  time 
of  actual  preparation,  the  NOI  may  be 
published  at  a  reasonable  time  in 
advance  of  preparation  of  the  draft  EIS. 

C.  Contents.  As  required  by  40  CFR 
1508.22,  the  NOI  will: 

1.  Describe  the  proposed  action  and 
possible  alternatives; 

2.  Describe  the  proposed  scoping 
process,  which  may  include  a  request 
for  information  or  suggestions  regarding 
the  scope  of  the  EIS; 

3.  State  whether  a  public  scoping 
meeting  will  be  held,  and  the  location, 
date,  and  time  of  such  meeting;  and 

4.  State  the  identification  of  persons 
within  the  HHS  organization  to  contact 
for  information  about  the  proposed 
action  and  the  EIS. 

D.  Scoping.  Publication  of  the  NOI  in 
the  Federal  Register  beings  the  scoping 
process.  Scoping  is  an  early  and  open 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  a  proposed  action  (40  CFR  1501.7). 
The  scoping  process  for  an  EIS  shall  be 
undertaken  in  accordance  with  the 
procedures  in  40  CFR  1501.7.  An  NOI 
shall  be  made  available  to  the  public  in 
accordance  with  40  CFR  1500.6  and 
1506.6.  OPDIVs/STAFFDrVs  shall  allow 
a  minimum  of  30  days  for  the  receipt  of 
public  comments  during  the  scoping 
process. 

E.  Public  Scoping  Meetings.  A  pubUc 
scoping  meeting  normally  will  be 
conducted  whenever  an  NOI  has  been 
pubUshed,  except  that  a  public  scoping 
process  is  optional  for  supplemental 
EISs  (40  CFR  1502.9(c)(4)).  Public 
scoping  meetings  shall  not  be  held  until 
at  least  15  days  after  public  notification. 
40  CFR  1506.6(c)(2). 

F.  Scoping  Issues.  Pollution 
prevention'should  be  considered  an 
issue  in  the  scoping  process  because  it 
will  encourage  those  outside  the  HHS 
organization  to  provide  insights  into 
pollution  prevention  technologies  that 
might  be  available  for  use  in  connection 
with  the  proposal  or  its  possible 
alternatives. 

30-50-60     Environmental  Impact 
Statements 

A.  General.  OPDIV/STAFFDIV 
responsible  for  carrying  out  a  specific 
action  is  responsible  for  preparation  of 
an  EIS,  if  one  is  required.  The  final  text 
of  an  EIS  will  be  prepared  by  the 
responsible  official  after  comments  on 
the  draft  statement  have  been  addressed 
and  received  full  consideration  in  the 


OPDIV/STAFFDIV's  decision-making 
process. 

B.  Cooperation  With  Other  Federal 
Agencies.  In  cases  in  which  HHS 
participates  with  other  Federal  agencies 
in  a  proposed  action,  one  agency  will  be 
the  lead  agency  and  will  supervise 
preparation  of  an  EIS  is  one  is  required. 
A  Memorandum  of  Understanding 
among  all  involved  agencies  may  be 
useful  in  summarizing  the  relative 
responsibilities  of  all  involved  agencies. 
Lead  agency  responsibility  should  be 
determined  in  accordance  with  40  CFR 
1501.5. 

HHS  will  act  as  a  cooperating  agency 
if  requested.  HHS  may  request  to  be 
designated  as  a  cooperating  agency  if 
proposed  actions  may  affect  areas  of 
HHS  responsibility.  As  a  cooperating 
agency,  HHS  will  comply  with  the 
procedures  in  40  CFR  1501.6(b)  to  the 
extent  possible,  depending  on  program 
commitments  and  the  availability  of 
funds  and  personnel. 

Within  the  Department,  lead  or 
cooperating  agency  responsibility  will 
be  exercised  by  the  OPDIV/STAFFDIV 
that  is  responsible  for  the  subject  matter 
of  the  proposed  action.  If  a  proposed 
action  affects  more  than  one  OPDIVs/ 
STAFFDIV,  the  Secretary  v^rill  designate 
one  of  the  OPDIV/STAFFDIVs  to  be 
responsible  for  coordinating  the 
preparation  of  required  enviroimiental 
documentation. 

C.  Cooperation  With  States.  In  cases 
in  which  an  OPDIV/STAFFDIV 
participates  with  state  and  local 
governments  in  a  proposed  action,  the 
OPDIV/STAFFDIV  is  responsible  for 
preparing  an  EIS.  However,  a  state 
agency  may  jointly  prepare  the 
statement  if  it  has  state-wide 
jurisdiction  and  HHS  participates  in  its 
preparation,  including  soliciting  the 
views  of  other  state  or  Federal  agencies 
affected  by  the  statement. 

D.  Proposals  for  Legislation.  A 
legislative  EIS  must  be  prepared  for  any 
legislative  proposal  developed  by  HHS 
which  would  significantly  affect  the 
quality  of  the  human  environment.  A 
legislative  EIS  shall  be  submitted  to 
Congress  at  the  time  the  legislation  is 
proposed  to  Congress  or  up  to  30  days 
afterwards.  Except  as  provided  in  40 
CFR  1506.8,  a  draft  EIS  accompany  a 
legislative  proposal.  A  scoping  process 
is  not  required  for  a  legislative  EIS. 

E.  Responsibilities.  Except  for 
proposals  for  legislation,  OPDIVs/ 
STAFFDIVs  shall  prepare  EISs  in  two 
stages:  draft  and  final.  The  responsible 
official  will  ensure  that:  ^ 

1.  All  reasonable  alternatives 
(including  no  action)  are  rigorously 
explored  and  objectively  evaluated. 


Federal  Register /Vol.  64,  No.  6 /Monday,  January  11.  1999 /Notices 


1683 


2.  There  is  balancing  of 
environmental  impacts  wath  the 
OPDIV's/STAFFDIV's  objective  in 
choosing  an  appropriate  course  of 
action; 

3.  Appropriate  mitigation  measures 
are  included  in  the  proposed  action  or 
alternatives; 

4.  Diligent  efforts  are  made  to  provide 
an  opportunity  for  the  public  to 
participate  in  the  environmental  review 
process; 

5.  Comments  on  a  draft  EIS  are 
carefully  assessed  and  considered;  and 

6.  The  preferred  alternative  is  the 
alternative  vifhich  the  OPDIV/STAFFDIV 
believes  would  fulfill  its  statutory 
mission  and  responsibilities  giving 
consideration  to  economic, 
environmental,  technical  and  other 
factors. 

F.  OPDIV/STAFFDIV  Action.  Except 
as  provided  at  40  CFR  1506.1  and 
1506.10(b)  and  this  section,  no  HHS 
OPDIV/STAFFDIV  decision  on  the 
proposed  action  shall  be  made  or 
recorded  until  at  least  30  days  after  the 
publication  by  EPA  of  notice  that  the 
particular  EIS  has  been  filed  with  EPA. 
If  the  subject  of  a  final  statement  is  also 
the  subject  of  a  regulation  published  in 
the  Federal  Register,  this  requirement 
may  be  met  by  simultaneous  publication 
of  the  regulation  and  of  a  Notice  of 
Availability  of  the  final  statement  and 
the  Record  of  Decision,  provided  that 
the  regulation  becomes  effective  no 
sooner  than  30  days  after  the  date  of 
publication,  unless  such  regulation  is 
subject  to  formal  internal  appeal.  For 
regulations  subject  to  formal  internal 
appeal,  the  period  for  formal  appeal  of 
the  decision  and  the  30  day  period  may 
run  concurrently. 

G.  Record  of  Decision.  A  Record  of 
Decision  (ROD)  shall  be  prepared  by  the 
responsible  official  when  an  HHS 
organization  decides  to  take  action  on  a 
proposal  covered  by  an  EIS.  See  40  CFR 
1505.2.  No  action  shall  be  taken  until 
the  decision  has  been  made  public, 
except  as  provided  at  40  CFR  1500.6 
and  1506.1.  The  contents  of  a  ROD  are 
specified  in  30-50-65.  (See  further 
discussion  in  30-50-65) 

H.  Emergency  Actions.  There  are 
certain  HHS  organization  actions  which, 
because  of  their  immediate  importance 
to  the  public  health,  make  adherence  to 
the  requirements  of  the  CEQ  regulations 
and  this  section  concerning  minimum 
periods  of  public  review  impractical. 
Compliance  with  the  requirements  for 
environmental  analysis  under  NEPA  is 
impossible  where  emergency 
circumstances  require  immediate  action 
to  safeguard  the  public  health.  For  such 
actions,  the  responsible  official  shall 
consult  with  the  CEQ  about  alternative 


arrangements  before  the  action  is  taken, 
or  after  the  action  is  taken  if  time  does 
not  permit  prior  consultation  with  CEQ. 
OPDIVs/STAFFDIVs  shall,  in 
accordance  with  40  CFR  1506.11,  limit 
such  arrangements  to  actions  necessary 
to  control  the  immediate  impacts  of  the 
emergency.  Other  actions  remain  subject 
to  NEPA  review.  An  OPDIV/STAFFDIV 
shall  document,  including  publishing  a 
notice  in  the  Federal  Register,  an 
emergency  action  covered  by  this 
paragraph  within  30  days  after  such 
action  occurs.  The  documentation  shall 
identify  any  adverse  impacts  from  the 
actions  taken;  further  mitigation  that  is 
necessary;  and  any  NEPA  documents 
that  may  be  required. 

I.  Monitoring.  As  described  in  40  CFR 
1505.3,  an  OPDIVSTAFFDIV  may 
provide  for  monitoring  to  ensure  that  its 
decisions,  any  mitigating  measures,  and 
other  conditions  are  carried  out. 

30-50-65    Contents  of  an  EIS 

A.  Format.  The  format  used  for  an  EIS 
shall  encourage  good  analysis  and  clear 
presentation  of  the  proposed  action, 
alternatives  to  the  proposed  action,  their 
environmental  effects  and,  when  there 
is  an  interrelationship  between 
economic  or  social  and  natural  or 
physical  environmental  effects,  their 
economic,  and  social  impacts.  See  40 
CFR  1508.14.  The  CEQ  regulations  (40 
CFR  part  1502)  provide  detailed 
requirements  for  the  preparation  of  an 
EIS. 

The  following  CEQ  recommended 
standard  format  for  EIS's  (40  CFR 
1502.10)  shall  be  used  unless  the 
responsible  official  determines  that 
there  is  a  compelling  reason  to  do 
otherwise: 

1 .  Cover  Sheet; 

2.  Summary; 

3.  Table  of  Contents; 

4.  Purpose  of  and  need  for  action; 

5.  Alternatives  including  proposed 
action; 

6.  Affected  environment; 

7.  Environmental  consequences; 

8.  List  of  preparers; 

9.  List  of  Agencies,  organizations,  and 
persons  to  whom  copies  of  the  EIS  are 
sent; 

10.  Index;  and 

11.  Appendices  (if  any). 

If  a  different  format  is  used,  it  shall 
include  paragraphs  1-3,  8-10,  and  shall 
include  the  substance  of  paragraphs  4- 
7  and  11,  in  any  appropriate  format. 

B.  Cultural  or  Natural  Assets.  If  a 
proposed  action  will  also  affect  a 
cultural  or  natural  asset,  the  EIS  shall 
incorporate  the  material  required  by  the 
applicable  statute  or  Executive  Order. 

C.  Pollution  Prevention.  Pollution 
prevention  should  be^n  important 


component  of  mitigation  of  the  adverse 
impacts  of  a  Federal  action.  To  the 
extent  practicable,  pollution  prevention 
considerations  should  be  included  in 
the  proposed  action  and  in  the 
reasonable  alternatives  to  the  proposal, 
and  should  be  addressed  in  the 
envirormiental  consequences  section  of 
the  EIS  (40  CFR  1502.14(f),  1502.16(h). 
and  1508.20). 

D.  Draft  EIS.  Draft  environmental 
impact  statements  shall  be  prepared  in 
accordance  with  the  scope  decided 
upon  in  the  scoping  process  and  shall 
satisfy  to  the  fullest  extent  possible  the 
requirements  established  for  final  EISs. 
All  substantive  comments  received 
during  the  comment  period  held  as  part 
of  the  public  scoping  process  shall  be 
considered  in  determining  the  scope  of 
the  EIS.  The  draft  statement  should 
discuss  all  major  points  of  view  on  the 
environmental  impacts  of  the 
alternatives,  including  the  proposed 
action. 

E.  Final  EIS.  A  final  EIS  shall  be 
prepared  following  the  public  comment 
period  and  hearing  on  the  draft  EIS.  The 
HHS  organization's  responses  to 
comments  shall  be  made  in  accordance 
with  40  CFR  1503.4.  A  final  EIS  shall 
contain  any  additional  relevant 
information  gathered  after  the 
publication  of  the  draft  EIS,  a  copy  of 
or  a  summary  of  oral  and  written 
comments  received  during  the  public 
review  of  the  draft  EIS,  and  the  HHS 
organization's  responses  to  the 
comments.  Any  responsible  opposing 
view  that  was  not  adequately  discussed 
in  the  draft  statement  shall  be  addressed 
in  the  final  EIS.  A  final  EIS  shall  also 
include  any  mitigation  measures 
necessary  to  make  the  recommended 
alternative  environmentally  acceptable 
and  any  findings  required  by  Sections 
30-40-40  or  30-40-70  in  connection 
with  floodplain  or  wetlands 
environmental  reviews. 

F.  Consideration  of  Comments  on  the 
Draft  EIS.  Comments  received  on  the 
draft  EIS  shall  be  carefully  assessed  and 
considered.  The  final  EIS  shall  respond 
to  oral  and  written  comments  received 
during  public  review  of  the  draft  EIS,  as 
provided  by  40  CFR  1503.4. 

G.  Supplemental  Statement.  OPDIVs/ 
STAFFDIVs  shall  prepare  supplements 
to  either  draft  or  final  statements  if  there 
are  substantial  changes  in  the  proposed 
action  which  are  relevant  to 
environmental  concerns  bearing  on  the 
proposed  action,  if  significant  new 
information  becomes  available,  or  new 
circumstances  occur.  Preparation  and 
circulation  of  supplements  is  the  same 
as  that  for  draft  and  final  EISs. 

H.  Record  of  Decision.  When  an 
OPDIV/STAFFDIV  reaches  a  decision 
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on  a  proposed  action  after  preparing  an 
EIS.  the  responsible  official  shall 
prepare  a  concise  public  record  of 
decision  which  includes: 

1.  The  decision; 

2.  All  alternatives  considered, 
specifying  the  alternative  or  alternatives 
which  were  copsidered  to  be 
environmentally  preferable; 

3.  A  discussion  of  factors  which  were 
involved  in  thd  decision,  including  any 
essential  consi|ierations  of  national 
policy  which  \f  ere  balanced  by  the 
organization  ii^  making  its  decision  and 
a  statement  of  how  those  considerations 
entered  into  its  decision; 

4.  A  statement  of  whether  all 
practicable  means  to  avoid  or  minimize 
potential  environmental  harm  from  the 
alternative  selected  have  been  adopted, 
and  if  not.  why  they  were  not; 

5.  A  description  of  mitigation 
measures  that  will  be  undertaken  to 
make  the  selected  alternative 
environmentally  acceptable; 

6.  A  discussion  of  the  extent  to  which 
pollution  prevention  is  included  in  the 
decision  and  how  pollution  prevention 
measures  will  be  implemented;  and 

7.  A  simimaiv  of  any  monitoring  and 
enforcement  program  adopted  for  any 
mitigation  meakures. 

30-50-70    Public  involvement  and 
Circulation  of  Environmental  Impact 
Statements       j 

A.  Public  Notice.  The  public  has  the 
opportunity  to  offer  comments  and 
otherwise  participate  in  the  NEPA 
process  as  set  fbrth  in  40  CFR  1506.6 
from  the  time  the  decision  is  made  to 
prepare  an  EIS.  A  Notice  of  Intent  (30- 
50-55)  to  prepare  an  EIS  is  pubUshed  in 
the  Federal  Register  and  serves  as  the 
first  public  notification  that  an  EIS  will 
be  prepared.  Tie  scoping  process  (30- 
50-55),  as  announced  in  the  Notice  of 
Intent,  allows  t)ie  public,  Indian  tribes. 
Federal  agencies.  States,  and  local 
governments  tq  participate  in 
determining  th0  issues  to  be  considered 
in  the  EIS.        i 

OFDIVs/STAiFFDIVs  shall  make 
diligent  efforts  to  involve  the  public  in 
the  environmental  review  process  by 
providing  public  notice  of  NEPA-related 
hearings,  public  meetings,  and  the 
availability  of  ^vironmental  documents 
so  as  to  inform  those  persons  and 
agencies  who  npay  be  interested  or 
affected.  The  r^ponsible  official  shall 
ensure  that  public  notice  is  provided  for 
in  accordance  with  40  CFR  1500.6  and 
1506.6(b).  Notite  shall  be  made  through 
direct  mail,  th^ Federal  Register,  local 
media,  or  otheii  means  appropriate  to 
the  scope.  issu0s.  and  extent  of  public 
concern.  In  all  ^ases,  notice  shall  be 
given  to  those  \  fho  have  requested  it  on 


an  individual  action.  Public  notice  shall 
include  the  name  and  location  of  a 
contact  official  through  whom 
additional  material  may  be  obtained. 
EPA  will  publish  in  the  Federal 
Register  a  Notice  of  Availability  of  HHS 
draJFt  and  final  EISs. 

OPDIVs/STAFFDIVs  must  give  public 
notice  in  the  following  instances: 

1.  Prior  to  preparing  a  draft  statement 
in  order  to  solicit  public  participation; 
and 

2.  Prior  to  any  public  hearings. 

B.  Public  Hearings.  OPDIVs/ 
STAFFDIVs  shall  hold  public  hearings 
as  part  of  the  NEPA  environmental 
review  process  when  hearings  will 
assist  substantially  in  forming 
environmental  judgments.  The  hearings 
shall  be  conducted  in  a  manner  that  is 
consistent  with  OPDIV/STAFFDIV 
program  requirements.  The  responsible 
official  shall  conduct  a  public  hearing 
on  a  draft  EIS  and  shall  ensure  that  the 
draft  EIS  is  made  available  to  the  public 
and  the  hearing  announced  at  least  15 
days  in  advance  of  the  hearing.  The 
announcement  shall  identify  the  subject 
of  the  draft  EIS  and  include  the  location, 
date,  and  time  of  the  public  hearing. 

C.  Availability  of  Draft  EIS.  Draft  EISs 
will  be  prepared,  forwarded  to  EPA  for 
filing,  and  made  available  to  the  pubUc 
early  enough  in  the  consideration  of  the 
proposed  action  to  permit  meaningful 
review  of  the  environmental  issues 
involved.  A  draft  EIS  will  be  sent  to  any 
party  having  an  interest  in  the 
document,  and  will  be  available  to  the 
public  upon  request  for  the  purpose  of 
receiving  substantive  comment, 
corrections,  and  additional  information 
on  the  issues  covered  by  the  statement. 
Copies  of  draft  statements  shall  be 
provided  to: 

1.  U.S.  Environmental  Protection 
Agency; 

2.  Council  on  Environmental  Quality; 

3.  Other  Federal  agencies  having 
related  special  expertise  or  jurisdiction 
by  law; 

4.  Appropriate  local  and  national 
organizations; 

5.  Appropriate  State  and  local 
agencies;  including  those  authorized  to 
develop  and  enforce  environmental 
standards; 

6.  Indian  tribes,  as  appropriate,  and 

7.  Others  requesting  a  copy  of  the 
draft  statement. 

D.  Comments  on  Draft  EIS.  After 
preparing  a  draft  EIS  and  before 
preparing  a  final  EIS,  the  responsible 
official  shall  obtain  the  comments  of 
Federal  agencies,  Indian  tribes,  State 
and  local  government  agencies,  and  the 
public  in  accordance  with  40  CFR 
1503.1.  The  responsible  official  shall 
respond  to  comments  in  the  final  EIS  in 


accordance  vdth  40  CFR  1503.4.  There 
shall  be  a  45-day  minimum  comment 
period  for  a  draft  EIS  after  EPA 
publishes  a  Notice  of  Availability  of  the 
document  in  the  Federal  Register  (40 
CFR  1506.10(c)).  Procedures  for  the 
preparation  and  circulation  of  a 
supplemental  statement  are  contained 
in  30-5D-65G. 

E.  Proposed  Rulemaking.  If  the  subject 
of  a  draft  EIS  is  also  the  subject  of  a 
notice  of  proposed  rulemaking,  the 
Federal  Register  notice  of  proposed 
rulemaking  will  state  that  the  draft  EIS 
is  available  upon  request,  and  will 
solicit  comments  from  all  interested 
persons. 

F.  Final  EIS.  Copies  of  final 
statements  shall  be  provided  in 
accordtmce  with  the  list  in  subsection  C 
and  to  all  agencies,  persons,  or 
organizations  who  submitted  comments 
regarding  the  draft  statement.  Copies  of 
each  final  EIS  will  be  available  upon 
request,  and  the  responsible  HHS 
organization  will  make  copies  of  the 
final  statement  available  for  public 
inspection  in  public  reading  room(s). 

G.  Record  of  Decision.  The 
responsible  official  shall  publish  the 
ROD  in  the  Federal  Register  and 
disseminate  the  ROD  to  the  public  as 
provided  in  40  CFR  1506.6,  except  as 
provided  in  40  CFR  1507.3(c). 

30-50-70    Environmental  Effects 
Abroad  of  Major  Agency  Actions 

A.  Consideration  of  Environmental 
Effects.  In  accordance  with  Executive 
Order  12114,  Environmental  Effects 
Abroad  of  Major  Federal  Actions,  44  FR 
1957  (1979),  42  U.S.C.  4321  note,  the 
responsible  official  shall  consider  the 
environmental  effects  abroad  of  a  major 
action  by  the  Department  or  one  of  its 
OPDIVs/STAFFDIVs,  including  whether 
the  action  involves: 

1.  Potential  enviroimiental  effects  on 
the  global  commons  and  areas  outside 
the  jurisdiction  of  any  nation,  e.g., 
oceans,  Antarctica,  and  the  upper 
atmosphere; 

2.  Potential  environmental  effects  on 
a  foreign  nation  not  participating  with 
or  otherwise  involved  with  the  United 
States  and  not  otherwise  involved  in  an 
HHS  organization  activity; 

3.  The  export  of  products  (or 
emissions  or  effiuent)  that  in  the  United 
States  are  prohibited  or  strictly 
regulated  because  their  effects  on  the 
environment  create  a  serious  public 
health  risk;  or 

4.  Potential  environmental  effects  on 
natural  and  ecological  resources  of 
global  importance  designated  under  the 
Executive  Order. 

Before  deciding  on  any  action  falling 
into  the  categories  specified  in 
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subsection  A  of  this  section,  the 
responsible  official  shall  detennine  in 
accordance  with  Section  2-3  of  the 
Executive  Order  whether  such  actions 
may  have  a  significant  environmental 
effect  abroad. 

B.  Type  of  Environmental  Review.  If 
the  responsible  official  determines  that 
an  action  may  have  a  significant 
environmental  effect  abroad,  the 
responsible  official  shall  detennine  in 
accordance  with  Section  2-4(a)  and  (b) 
of  the  Executive  Order  whether  the 
subject  action  calls  for: 

1.  An  EIS; 

2.  A  bilateral  or  multilateral 
environmental  study;  or 

3.  A  concise  environmental  review. 

C.  Preparation  of  Environmental 
Documents.  In  preparing  environmental 
documents  under  this  section,  the 
responsible  official  shall: 

1 .  Determine,  as  provided  in  Section 
2-5  of  the  Executive  Order,  whether 
proposed  actions  are  subject  to  the 
exemptions,  exclusions,  and 
modification  in  contents,  timing,  and 
availability  of  documents;  and 

2.  Coordinate  all  communications 
with  foreign  governments  concerning 
environmental  agreements  and  other 
arrangements  in  implementing  the 
Executive  Order. 

30-50-80    Reviewing  External 
Environmental  Impact  Statements 

HHS  has  a  responsibility  imder 
section  102(2)C  of  NEPA  to  review  and 
comment  on  draft  EISs  developed  by 
other  Federal  agencies.  In  accordance 
with  40  CFR  1503.2,  HHS  must 
comment  on  each  EIS  on  issues  for 
which  it  has  "jurisdiction  by  law  or 
special  expertise." 

A.  Jurisidction  by  Law.  An  OPDIV/ 
STAFFDIV  reviewing  a  draft  EIS  should 
review  each  alternative  action  discussed 
in  an  EIS  in  terms  of  the  Departments 
statutory  responsibilities.  For  example, 
the  reviewer  should  examine: 

1.  Potential  effects  on  the  delivery  or 
quality  of  health,  social,  or  welfare 
services; 

2.  Potential  effects  associated  vnth  the 
manufacture,  transportation,  use, 
storage,  and  disposal  of  chemicals  or 
other  hazardous  or  radioactive 
materials; 

3.  Potential  changes  in  plant  or 
animal  populations.  (This  includes 
examination  of  the  potential  effects  the 
proposed  action  may  have  on  human 
health.  Changes  in  natural  predator 
populations  may  upset  the  ecological 
balance  to  the  extent  that  an  increased 
incidence  of  morbidity  or  mortality  will 
occur  unless  offsetting  safeguards  are 
instituted);  and 


4.  Potential  changes  in  the  physical 
environment  that  could  affect  human 
health  or  welfare  (e.g.,  air  pollution, 
change  in  land  use).  (This  shall  also 
include  an  examination  of  the 
availabiUty  and  quality  of  water, 
sewage,  and  solid  waste  disposal 
facilities.) 

B.  Jurisdiction  by  Special  Expertise. 
Individuals  reviewing  EISs  may 
comment,  in  addition,  in  areas  beyond 
their  immediate  job  responsibilities 
when  they  have  special  expertise  which 
may  be  appropriate.  For  example,  a 
veterinarian  employed  in  a  disease 
prevention  program  can  comment  on  an 
EIS  discussion  about  the  effects  of  a 
forestry  project  on  animal  populations. 

C.  Types  of  Comments.  Comments  on 
an  EIS  or  on  a  proposed  action  shall  be 
as  specific  as  possible  and  may  address 
either  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
or  both.  A  reviewer's  comment  on  an 
external  EIS  can  address  one  or  more  of 
the  folio  wring: 

1.  That  data  are  missing  or  inaccurate; 

2.  That  the  organization  of  the  EIS 
precludes  a  valid  review; 

3.  That  the  projections  or  descriptions 
of  effects  are  not  complete  or  are 
inaccurate; 

4.  That  the  reviewer  does  not  concur 
with  the  projections  (stating  reasons); 

5.  That  certain  safeguards  will  lessen 
the  extent  of  an  effect  or  the  magnitude 
of  an  impact; 

6.  A  preference  for  an  action 
alternative  (or  no  action);  or 

7.  An  objection  to  a  federal  agency's 
preferred  alternative  (if  one  is  identified 
in  the  draft  EIS)  and  recommend 
adoption  of  new  or  existing  alternatives. 

Objections  to  a  federal  agency's 
alternative  should  be  lodged  on  the 
basis  of  the  direct  or  indirect  effects  on 
HHS  programs  or  mission.  When  an 
objection  or  reservation  about  the 
proposal  is  made  on  grounds  of 
environmental  impacts,  an  OPDIV/ 
STAFFDIV  shall  specify  the  mitigation 
measures  it  considers  necessary  to  allow 
it  to  grant  or  approve  applicable  permit, 
license,  or  related  requirements  or 
concurrences  (40  CFR  1503.3). 

If  a  lead  federal  agency's  predictive 
methodology  is  criticized,  the  OPDIV/ 
STAFFDIV  should  describe  the 
alternative  methodology  which  it 
prefers  and  the  rationale  for  its 
preference.  An  OPDIV/ STAFFDIV  shall 
specify  in  its  comments  whether  it 
needs  additional  information  to  fulfill 
other  applicable  environmental  reviews 
or  consultation  requirements  and  what 
information  it  needs.  In  particular,  an 
OPDIV/STAFFDIV  shall  specify  any 
additional  information  it  needs  to 
comment  adequately  on  the  draft 


statements  analysis  of  significant  site- 
specific  effects  associated  with  the 
granting  or  approving  of  necessary 
Federal  permits,  licenses,  or 
entitlements. 

D.  Resolution  of  Comments.  If  an 
OPDIV/STAFFDIV  objects  to  all  or  part 
of  a  Federal  agency's  proposed  action 
and,  after  consultation  with  the  agency, 
is  unable  to  resolve  its  differences,  it 
shall  determine  if  the  proposed  action 
meets  the  criteria  for  referral  in  40  CFR 
151)4.2.  If  the  criteria  are  met,  the 
OPDIV/STAFFDIV  head  shall  refer  the 
objection  to  CEQ  within  25  days  of  the 
date  that  the  final  EIS  is  made  available 
to  EPA  in  accordance  with  40  CFR 
1504.3. 

HHS  Chapter  30-60— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  Emergency  Planning  and 
Community  Rigbt-To-Know  Act  of  1986 
(EPCRA)  Requirements 
30-60-00        Background 

05        Applicability 

10        Responsibilities 

20        Emergency  Planning 

30        Notiflcation  of  Release  of  Ex- 
tremely Hazardous  Sub- 
stance 

40        Material  Safety  Data  Sheet 
Reporting 

50       Emergency  and  Hazardous 
Chemical  Inventory  Re- 
porting 

60       Treatment  of  Mixtures  in 
MSDS  and  Inventory  Re- 
porting 

70  Toxic  Chemical  Release  In- 
ventory Reporting 

80  Public  Availability  of  Infor- 
mation: Withholding  and 
Disclosure  of  Trade  Secrets 

90        Compliance 
100       Civil  and  Criminal  Penalties 

30-60-^)0    Background 

EPCRA  was  enacted  in  1986  as  Title 
III  of  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  Pub.  L.  No. 
99-499, 100  Stat.  1729  (codified  at  42 
U.S.C.  11001-11050(1988)).  Although 
they  are  sometimes  connected  by  their 
emergency  notification  and  reporting 
requirements,  EPCRA  is  a  separate  act 
from  the  "Superfimd"  law  or,  as  it  is 
officially  titled,  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA). 

EPCRA's  provisions  form  two  primary 
programs:  (1)  emergency  planning,  and 
(2)  community  right-to-know.  EPCRA 
establishes  a  mechanism  for  providing 
the  public  with  important  information 
on  the  hazardous  and  toxic  chemicals  in 
their  communities,  and  it  creates 
emergency  planning  and  notification 
requirements  to  protect  the  pubhc  in  the 
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event  of  a  rdlease  of  extremely 
hazardous  substances.  The  law  requires 
local  communities  to  prepare  plans  for 
dealing  with  emergencies  relating  to  the 
release  of  e)<tremely  hazardous 
substances  ^om  facilities  within  those 
conununities.  EPCRA  also  provides  the 
public  and  l^cal  and  state  governments 
with  the  rigkt  to  obtain  information 
concerning  vie  types,  amount,  location, 
storage,  use.  disposition,  and  possible 
health  effects  from  the  release  of 
hazardous  a|id  extremely  hazardous 
substances  dt)m  facilities  that  are  in 
their  communities. 

Facilities  that  are  subject  to  EPCRA 
are  required  to  provide  information  and 
reports  to  EPA  and  state  and  local 
groups.  Five  distinct  reporting 
requirementB  are  contained  in  EPCRA: 

1.  Emergeticy  planning  (30-60-20); 

2.  Notification  of  release  (30-60-30); 

3.  Materia)  safety  data  sheet 
submission  (30-60-40); 

4.  Emergency  and  hazardous  chemical 
inventory  reporting  (30-60-50),  and 

5.  Toxic  chemical  release  reports  (30- 
60-70). 

Each  of  these  reporting  requirements 
and  other  facility  responsibilities  are 
described  in  the  following  sections. 

30-60-05     Applicability 

A.  Executive  Order  12856.  EPCRA 
applies  to  "persons".  The  term  "person" 
is  defined  iq  the  act  to  include 
individuals, Ipartnerships,  corporations, 
states,  and  liunicipaUties.  The 
definition  does  not  cover  most  United 
States  government  agencies.  EPCRA  is 
made  applicable  to  federal  agencies  by 
Executive  O^der  12856.  E.O.  12856 
incorporate^  by  reference  all  definitions 
found  in  EP^RA  and  EPA  implementing 
regulations,  except  that  it  modifies  the 
term  "persoit"  to  include  Federal 
executive  agencies  as  defined  in  5 
U.S.C.  105  (1988).  Executive  agencies 
are  Executive  Departments,  government 
corporations,  and  independent 
establishments  of  the  United  States. 
HHS  is  an  Executive  Department  and  is 
subject  to  EI^CRA  because  of  Executive 
Order  1285eL 

B.  Agency  Facilities.  Executive  Order 
12856  provides  that  EPCRA  applies  to 
all  Federal  executive  agencies  that 
either  own  dr  operate  a  "facility"  as  that 
term  is  defined  in  EPCRA,  if  such 
facility  meets  the  statute's  threshold 
requirement$  for  compliance.  The 
statutory  definition  of  facility  is: 

All  buildings,  equipment,  structures, 
and  other  stationary  items  which  are 
located  on  a  single  site  or  on  contiguous 
or  adjacent  ^ites  and  which  are  owned 
or  operated  tiy  the  same  person  (or  by 
any  person  which  controls,  is  controlled 
by,  or  under  common  control  with,  such 


person).  For  purposes  of  (emergency 
release  notification],  the  term  includes 
motor  vehicles,  rolling  stock,  and 
aircraft  (42  U.S.C.  11049(4)). 

EPA  regulations  revise  the  statutory 
definition  of  facility  to  include 
"manmade  structures  in  which 
chemicals  are  purposefully  placed  or 
removed  through  human  means  such 
that  it  functions  as  a  containment 
structure  for  human  use."  (40  CFR 
3550.20,  370.2).  The  purpose  of  the 
revision  was  to  clarify  that  the 
definition  applies  to  certain  subsurface 
structures. 

C.  Covered  Facilities.  Each  Federal 
agency  must  apply  all  of  the  provisions 
of  Executive  Order  12856  to  each  of  its 
covered  facilities,  including  those 
facilities  which  are  subject,  independent 
of  the  Executive  order,  to  the  provisions 
of  EPCRA  (e.g.,  certain  Govemment- 
owned/contractor-operated  facilities 
(GOCO's),  for  chemicals  meeting  EPCRA 
thresholds).  Executive  Order  12856  does 
not  apply  to  Federal  agency  facilities 
outside  the  customs  territory  of  the 
United  States,  such  as  United  States 
diplomatic  and  consular  missions 
abroad.  EPA  may  be  consulted  to 
determine  the  applicability  of  Executive 
Order  12586  to  particular  OPDIV/ 
STAFFDFV  facilities. 

D.  Preliminary  List  of  Covered 
Facilities.  The  Secretary  was  required  by 
Executive  Order  12856  to  provide  the 
EPA  Administrator  by  December  31, 
1993,  with  a  preliminary  list  of  facilities 
that  potentially  meet  the  requirements 
for  reporting  under  the  threshold 
provisions  of  EPCRA. 

30-60-10     Responsibilities 

A.  HHS.  Executive  Order  12856 
makes  the  Secretary  responsible  for 
ensuring  HHS  compliance  with 
emergency  planning  and  community 
right-to-know  provisions  established 
pursuant  to  all  implementing 
regulations  issued  pursuant  to  EPCRA. 
The  Order  requires  Federal  agencies  to 
report  in  a  public  manner  toxic 
chemicals  entering  any  wastestream 
from  their  facilities,  including  any 
releases  to  the  environment,  and  to 
improve  local  emergency  planning, 
response,  and  accident  notification.  The 
objective  of  Executive  Order  12856  is  to 
make  the  Federal  Government  a  good 
neighbor  to  local  communities  by 
becoming  a  leader  in  providing 
information  to  the  public  concerning 
toxic  and  hazardous  chemicals  and 
extremely  hazardous  substances  at 
Federal  facilities,  and  in  planning  for 
and  preventing  harm  to  the  public 
through  the  planned  or  unplanned 
releases  of  chemicals. 


B.  OPDIVs/STAFFDIVs.  The  head  of 
each  OPDIV/STAFFDIV  is  responsible 
for  compliance  with  the  provisions  of 
EPCRA  as  described  in  this  chapter  and 
Executive  Order  12856.  An  OPDIV/ 
STAFFDIV  must  comply  with 
provisions  set  forth  in  sections  301 
through  312  of  EPCRA,  all 
implementing  regulations,  and  future 
amendments  to  these  authorities,  in 
light  of  any  applicable  guidance  as 
provided  by  EPA.  Dates  for  compliance 
with  individual  sections  of  EPCRA  vary 
and  are  set  forth  in  the  appropriate 
sections  below.  Executive  Order  12856 
provides  that  the  compliance  dates  are 
not  intended  to  delay  implementation  of 
earlier  timetables  already  agreed  to  by 
Federal  agencies  and  are  inapplicable  to 
the  extent  they  interfere  with  those 
timetables.  Compliance  with  EPCRA 
means  compliance  with  the  same 
substantive,  procedural,  and  other 
statutory  and  regulatory  requirements 
that  would  apply  to  a  private  person. 

C.  Agency  Contractors.  Executive 
Order  12856  requires  each  Federal 
agency  to  provide,  in  all  appropriate 
future  contracts,  for  the  contractor  to 
supply  all  information  the  Federal 
agency  deems  necessary  for  it  to  comply 
with  the  order.  To  the  extent  that 
compUance  with  the  Executive  Order  is 
made  more  difficult  due  to  lack  of 
information  from  existing  contractors, 
OPDIVs/STAFFDIVs  must  take  practical 
steps  to  obtain  the  information  needed 
to  comply  with  the  Executive  Order 
from  such  contractors.  Nothing  in 
Executive  Order  128S6  alters  £e 
obligations  which  GOCO's  and 
Government  corporation  facilities  have 
under  EPCRA  independent  of  the 
Executive  Order  or  subjects  such 
facilities  to  EPCRA  if  they  are  otherwise 
excluded.  However,  each  WDTV/ 
STAFFDIV  shall  include  the  releases 
and  transfers  from  all  such  facilities 
when  meeting  all  of  the  organization's 
responsibilities  under  Executive  Order 
12856. 

30-60-20    Emergency  Planning 
(EPCRA  §§  301-30;  42  U.S.C  11001-30) 

A.  Basic  Requirement.  Facilities  that 
are  covered  by  EPCRA  must  notify  the 
State  emergency  response  commission 
that  they  are  subject  to  the  Act's 
emergency  planning  provisions.  A  local 
emergency  planning  committee, 
comprised  of  state  and  local  officials, 
commimity  organizations,  and  facility 
representatives,  must  prepare  an 
emergency  plan  for  responding  to  the 
release  of  extremely  hazardous 
substances  in  the  local  commimity.  A 
covered  facility  must  provide  any 
information  that  is  necessary  for 
developing  the  local  emergency  plan. 


The  facility  must  also  notify  the  local 
committee  of  relevant  changes  at  the 
facility  that  may  affect  the  emergency 
plan  and  designate  an  emergency 
planning  coordinator  who  will 
participate  in  the  emergency  planning 
process.  EPA  regulaUons  governing 
emergency  planning  and  notification 
under  EPCRA  are  contained  in  40  CFR 
part  355. 

B.  Applicability  of  Requirement.  A 
facility  is  subject  to  the  EPCRA 
emergency  planning  requirements  if  an 
amount  of  any  extremely  hazardous 
substance  equal  to  or  in  excess  of  the 
threshold  planning  quantity  (TPQ) 
estabUshed  for  that  substance  is  present 
at  the  facility.  An  "amount  of  an 
extremely  hazardous  substance"  means 
the  total  amount  of  an  extremely 
hazardous  substance  present  at  any  one 
time  at  a  facility  at  concentrations 
greater  than  one  percent  by  weight, 
regardless  of  location,  number  of 
containers,  or  method  of  storace 
E.O.  1 2856  makes  the  EPCRA 
emergency  planning  requirements  in 
Sections  302  and  303  of  the  Act 
applicable  to  Federal  agencies.  A 
Governor  or  a  State  commission  may 
designate  additional  faciliUes  in  the 
State  which  shall  be  subject  to  the 
EPCRA  emergency  planning 
requirements.  The  authority  of  a 
Governor  or  a  State  commission  to 
designate  addiUonal  facilities  does  not 
extend  to  Federal  executive  agencies 
(«>Jpept  government  corporations). 

C.  Extremely  Hazardous  Substances 
and  Threshold  Planning  QuantiUes.  An 
'extremely  hazardous  substance"  is 
defined  in  EPA  regulaUons  to  mean  a 
substance  that  is  Hsted  in  Appendices  A 
(in  alphabetical  order)  and  B  (by  CAS 
number)  of  40  CFR  part  355.  The 
Appendices  contain  tables  which 
indicate  the  threshold  planning  quantity 
(TPQ)  for  each  extremely  hazardous 
substance. 

EPCRA  authorizes  EPA  to  modify  the 
list  and  TPQ  of  extremely  hazardous 
substances  from  time  to  time  based  on 
the  toxicity,  reactivity,  volatility, 
dispersability,  combustibiUty,  and 
flammability  of  a  substance.  Because 
extremely  hazardous  substances  are 
periodically  removed  or  added  to  the 
list,  and  threshold  quantities  may  be 
revised,  facilities  must  be  sure  that  the 
list  of  extremely  hazardous  substances 
they  consult  is  current.  EPA  regulations 
in  40  CFR  355.30(e)  (1992)  set  forth  the 
rules  and  techniques  for  calculating  the 
TPQ  of  extremely  hazardous  substances 
that  are  solids  or  present  in  mixtures, 
solutions,  and  molten  materials. 

D.  State  and  Local  Planning  Groups. 
EPCRA  requires  the  Governor  of  each 
State  or  Chief  Executive  Officer  of  an 
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hidian  Tribe  to  appoint  an  Emergency 
Response  Commission  ("commission"). 
The  commission  must  designate 
emergency  planning  districts  in  order  to 
facilitate  preparation  and 
implementation  of  an  emergency  plan. 
The  commission  must  also  appoint  local 
emergency  planning  committees 
("committee")  in  each  emergency 
planning  district  and  supervise  and 
coordinate  the  activities  of  such 
committees. 

Local  committees  include,  at  a 
minimum,  representatives  from  each  of 
the  following  groups  or  organizations: 
elected  State  and  local  officials;  law 
enforcement,  civil  defense,  firefighting 
first  aid,  health,  local  environmental, 
hospital,  and  transportation  personnel- 
broadcast  and  print  media;  community 
groups;  and  owners  and  operators  of 
facilities  subject  to  EPCAR. 

E.  Local  Emergency  Plan.  Each  local 
emergency  planning  committee  was  to 
have  completed  preparation  of  a  local 
emergency  plan  not  later  than  October 
17,  1988.  The  committee  must  review 
such  plan  once  a  year,  or  more 
frequently  as  changed  circumstances  in 
the  community  or  at  any  facility  may 
require.  The  rules  of  committee  must 
mclude  provisions  for  pubhc 
notification  of  committee  activities, 
public  meetings  to  discuss  the 
emergency  plan  developed  by  the 
committee,  public  comments  on  the 
emergency  plan  and  response  to  such 
comments  by  the  committee,  and 
distribution  of  the  emergency  plan. 
EPCRA  requires  that  each  local 
emergency  plan  prepared  by  a  local 
committee  shall  include  (but  is  not 
limited  to)  each  of  the  following: 

1.  Identification  of  facilities  subject  to 
the  EPCRA 's  requirements  that  are 
within  the  emergency  planning  district 
identificaUon  of  routes  likely  to  be  used 
for  the  transportation  of  substances  on 
the  list  of  extremely  hazardous 
substances,  and  identification  of 
additional  facihties  contributing  or 
subjected  to  additional  risk  due  to  their 
proximity  to  facilities  subject  to  EPCRA 
requirements,  such  as  hospitals  or 
natural  cas  facilities. 

2.  Methods  and  procedures  to  be 
followed  by  facility  owners  and 
operators  and  local  emergency  and 
medical  personnel  to  respond  to  any 
release  of  such  substances; 

3.  Designation  of  a  community 
emergency  coordinator  and  facility 
emergency  coordinators,  who  shall 
make  determinations  necessary  to 
implement  the  plan; 

4.  Procedures  providing  reliable, 
effective,  and  timely  notification  by  the 
facility  emergency  coordinatore  and  the 
community  emergency  coordinator  to 


persons  designated  in  the  emereency 
plan,  and  to  the  pubhc,  that  a  release 
has  occurred  (consistent  with  the 
emergency  notification  requirements  of 
EPCRA  Section  11004); 

5.  Methods  for  determining  the 
occurrence  of  a  release,  and  the  area  or 
population  Ukely  to  be  affected  by  such 
release; 

6.  A  description  of  emei^ency 
equipment  and  facihties  in  the 
community  and  at  each  facihty  in  the 
community  subject  to  EPCRA 
requirements,  and  an  identification  of 
the  person  responsible  for  such 
equipment  and  facilities; 

7.  Evacuation  plans,  including 
provisions  for  a  precautionary 
evacuation  and  alternative  ti-affic  routes- 

8.  Training  programs,  including 
schedules  for  ti-aining  of  local 
emergency  response  and  medical 
personnel;  and 

9.  Methods  and  schedules  for 
exercising  the  emergency  plan. 

F.  Review  of  Emergency  Plans.  After 
completion  of  an  emergency  plan  for  an 
emergency  planning  distiict.  the  local 
einergency  planning  committee  must 
submit  a  copy  of  the  plan  to  the  State 
emergency  response  commission  of  each 
State  in  which  such  distiict  is  located. 
The  commission  must  review  the  plan 
and  make  recommendations  to  the 
committee  on  revisions  of  the  plan  tiiat 
may  be  necessary  to  ensure  coordination 
of  such  plan  with  emergency  response 
plans  of  other  emergency  plaiminc 
districts. 

Regional  response  teams,  as 
established  pursuant  to  CERCLA's 
National  Contingency  Plan  (42  U.S.C. 
9605),  may  review  and  comment  upon 
an  emergency  plan  or  other  issues 
related  to  preparation,  implementation, 
or  exercise  of  such  a  plan  upon  request 
of  a  local  emergency  planning 
committee.  Such  review  may  not  delay 
implementation  of  the  plan.  The 
national  response  team  must  publish 
guidance  documents  for  preparation  and 
implementation  of  emergency  plans. 

G.  Emergency  Planning  Notification. 
Each  covered  facihty  small  notify  the 
commission  for  the  state  in  which  the 
facihty  is  located  that  the  facihty  is 
subject  to  EPCRA  emergency  planning 
requirements. 

thereafter,  if  a  substance  on  the  Ust 
of  extremely  hazardous  substances  first 
becomes  present  at  the  facihty  in  excess 
of  tiie  TPQ  established  for  such 
substance,  or  if  there  is  a  revision  of  tiie 
hst  of  extremely  hazardous  substances 
and  tiie  facihty  has  present  a  substance 
on  the  revised  hst  in  excess  of  the  TPQ 
estabhshed  for  such  sub'itance,  the 
covered  facility  shall  notify  tiie  state 
emergency  response  commission  and 
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the  local  en  lergency  planning  committee 
within  60  days  after  such  acquisition  or 
revision  th^t  the  facility  is  subject  to  the 
EPCRA  emergency  planning 
requiremenls.  (EPCRA.  §  302(c)). 

H.  Facility  Emergency  Response 
Coordinator.  A  facility  representative 
shall  be  designated  for  each  facility  who 
will  participate  in  the  local  emergency 
planning  process  as  a  facility  emergency 
response  coordinator.  The  name  of  the 
facility  emergency  response  coordinator 
shall  be  prdvided  to  the  local  emergency 
planning  cqmmittee  of  the  State  (or  the 
Governor  ifjthere  is  no  committee)  in 
which  the  fkciUty  is  located. 

I.  Provision  of  Information  and 
Technical  Assistance 

1.  Provjs;pn  of  Information.  Upon 
request  of  tlte  local  committee,  the 
facility  must  promptly  provide  to  the 
committee  ^ny  information  necessary 
for  development  or  implementation  of 
the  local  emergency  plan.  Executive 
Order  12856  provides  that  all 
informatioij  necessary  for  the  applicable 
local  committee  to  prepare  or  revise  the 
i«.>cal  emergency  plan  must  also  be 
provided.  H  covered  facility  shall 
inform  the  ^al  emergency  planning 
committee  ^f  any  changes  occurring  at 
the  facility  which  may  be  relevant  to 
emergency  planning. 

EPCRA  section  322  (42  U.S.C.  11042) 
provides  foi  the  withholding  of  certain 
trade  secret | information,  provided  the 
claim  of  trade  secrecy  is  substantiated  in 
accordance  with  EPA  regulations. 
Withholding  and  disclosure  of  trade 
secret  inforjnation  is  discussed  in 
section  3O-$O-80. 

2.  Technical  Assistance.  OPDIVs/ 
STAFFDrV$.  to  the  extent  practicable, 
shall  provide  technical  assistance,  if 
requested,  to  local  emergency  planning 
committees  in  the  development  of 
emergency  blans  and  in  fulfillment  of 
their  community  right-to-know  and  risk 
reduction  responsibilities. 

30-60-30    Notification  of  Release  of 
Extremely  Hazardous  Substance 
(EPCRA  §  3p4;  42  U.S.C.  11004} 

A.  Basic  Requirement.  A  facility  must 
immediately  notify  the  local  committee 
for  any  areaiUkely  to  be  affected,  and  the 
commissioi^  of  any  state  likely  to  be 
affected,  of  ^11-site  spills  or  any  releases 
from  the  fadility  of  a  "reportable 
quanUty"  (I^Q)  of  an  EPCRA  "extremely 
hazardous  siubstance"  or  a  CERCLA 
"hazardous  isubstance".  The  initial 
report  mustjbe  made  by  such  means  as 


telephone,  radio,  or  in  person.  A  follow- 
up  written  report  must  be  furnished  to 
the  committee  and  commission.  EPA 
regulations  governing  notification  of 
release  of  an  extremely  hazardous 
substance  are  contained  in  40  CFR  Part 
355. 

B.  Applicability.  The  EPCRA 
emergency  release  notification 
requirements  apply  to  any  facility: 

1.  At  which  a  nazardous  chemical  is 
produced,  used,  or  stored;  and 

2.  At  which  there  is  release  of  a 
reportable  quantity  of  any  extremely 
hazardous  substances  or  CERCLA 
hazardous  substance. 

Executive  Order  12856  provides  that 
the  release  notification  requirements  in 
EPCRA  section  304  (42  U.S.C.  11004) 
shall  be  effective  beginning  January  1, 
1994. 

OPDIVs/STAFFDIVs  should  be  aware 
that  the  release  notification 
requirements  of  EPCRA  section  304 
covers  more  facilities  than  the 
emergency  planning  requirements  of 
EPCRA  sections  301-303.  An  OPDIV/ 
STAFFDIV  facility  must  notify  the  local 
emergency  planning  committee  of  a 
release  under  section  304  even  if  a 
section  302(b)  "threshold  planning 
quantity"  of  a  substance  is  not  present. 
Furthermore,  section  304  is  the  only 
section  of  EPCRA  that  applies  to 
"transportation  facilities." 

C.  Reportable  Quantities.  EPA 
regulations  in  40  CFR  part  355  estabUsh 
the  list  of  extremely  hazardous 
substances,  threshold  planning 
quantities,  and  facility  notification 
responsibiUties  necessary  for  the 
development  and  implementation  of 
state  and  local  emergency  response 
plans.  The  reportable  quantities  for 
extremely  hazardous  substances  are  set 
out  in  40  CFR  part  355.  Appendices  A 
(alphabetical  order)  and  B  (by  CAS 
number). 

D.  CERCLA  Release  Reporting.  The 
EPCRA  notification  of  release 
requirements  are  in  addition  to  the 
release  reporting  requirements  imposed 
by  CERCLA  section  103  (42  U.S.C. 
9603).  Under  CERCLA  section  103(a). 
the  person  in  charge  of  a  vessel  or 
facility  from  which  a  hazardous 
substance  has  been  released  in  a 
quantity  tha»  equals  or  exceeds  its 
reportable  quantity  must  inmiediately 
notify  the  National  Response  Center  of 
the  release.  The  purpose  of  the  CERCLA 
notification  requirement  is  to  inform  the 
government  of  a  release  so  that  Federal 


personnel  can  evaluate  the  need  for  a 
Federal  removal  or  remedial  action  and 
undertake  any  necessary  action  in  a 
timely  maimer.  Under  section  104  of 
CERCLA.  the  Federal  government  may 
respond  whenever  there  is  a  release  or 
substantial  threat  of  a  release  of  a 
hazardous  substance  into  the 
environment.  Response  activities  are  to 
be  taken,  to  the  extent  practicable,  in 
accordance  with  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  part  300). 

Releases  of  CERCLA  hazardous 
substances  are  subject  to  the  release 
reporting  requirements  that  are  codified 
at  40  CFR  part  302.  The  list  of  CERCLA 
hazardous  substances  and  their 
reportable  quantities  is  found  at  40  CFR 
302.4.  The  National  Response  Center 
telephone  number  for  release  reporting 
is (800)  424-8802. 

Note:  Currently,  only  releases  of  those 
extremely  hazardous  substances  that  are  also 
CERCLA  hazardous  substances  are  required 
to  be  repxsrted  to  the  National  Response 
Center  under  CERCLA  section  103. 
Discrepancies  exist  between  the  substances 
on  the  list  of  EPCRA  extremely  hazardous 
substances  and  those  on  the  list  of  CERCLA 
hazardous  substances.  Moreover,  the 
reportable  quantity  of  the  same  substance 
may  differ  between  lists.  EPA  has  published 
a  proposed  rule  to  designate  226  non- 
CERCLA  extremely  hazardous  substances  as 
CERCLA  hazardous  substances  (54  FR  3388 
(1989)).  The  purpose  of  the  proposed  rule  is 
to  eliminate  potential  confusion  concerning 
the  differenv  EPCRA  (notification  to  state  and 
local  officials  only)  and  CERCLA 
(notification  to  the  National  Response  Center 
in  addition  to  notification  to  state  and  local 
officials)  requirements.  EPA  has  also 
published  a  proposed  rule  to  adjust  the 
reportable  quantities  for  225  substances  on 
the  EPCRA  extremely  hazardous  substances 
list,  which  EPA  has  proposed  for  designation 
as  CERCLA  hazardous  substances,  and  19 
substances  that  are  CERCLA  hazardous 
substances  (54  FR  35988  (1989)). 

E.  Comparison  of  EPCRA  and 
CERCLA  Release  Reporting 
Requirements.  Table  1  indicates  the 
differences  in  reporting  a  release  of  a 
reportable  quantity  of  a  CERCLA 
hazardous  substance  or  an  EPCRA 
extremely  hazardous  substance. 

Note:  A  petroleum  release  that  contains  a 
reportable  quantity  of  an  extremely 
hazardous  substance  as  a  constituent  is 
exempt  under  CERCLA  but  not  under  EPCRA 
section  304.  The  petroleum  exclusion  under 
CERCLA  does  not  apply  to  EPCRA  (52  FR 
13378,  13385  (1987)). 
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TABLE  1.— COMPARISON  OF  CERCLA  AND  EPCRA  RELEASE  NOTIFICATION  REQUIREMENTS 

„  ^  ,  ,        -,__-,,  .  ,.  ,  ^,         Substance  only  on  EPCRA  list  of  ex-  Substance  on 

Reoortina  reauirement  u  Su^tance  on^y  on  CERCLA  list  of  t^emely  hazardous  substances  (40  CERCLA  and 

Reporting  requiremera  hazardous  substances  (40  CFR  302.4)  ^p^  p^^  355  ^^^  A  &  B)  EPCRA  lists 

Notify  State  and  Local  Officials Yes Yes  (unless  release  results  in  expo-    Yes 

sure  only  to  persons  solely  within 
ttie  boundaries  of  ttie  facility). 

Notify  National  Response  Center  Yes No 3f!_ncBri  a  oa^ 

Does  the  petroleum  exclusion  apply?  ...    Yes ..--    No - W' 

No— EPCRA  Report 


F.  Notice  Requirements.  A  facility 
shall  immediately  notify  the  community 
emergency  coordinator  for  the  local 
emergency  planning  committee  of  any 
area  likely  to  be  affected  by  the  release 
and  the  state  emergency  response 
commission  of  any  state  likely  to  be 
affected  by  the  release.  If  there  is  no 
local  emergency  planning  committee, 
notification  shall  be  provided  to 
relevant  local  emergency  response 
personnel. 

Emergency  release  notice 
requirements  for  a  transportation-related 
release  may  be  satisfied  by  providing 
the  information  indicated  in  subsection 
G.  Notice  Contents  by  telephone  to  the 
911  operator,  or  in  the  absence  of  a  911 
emergency  telephone  number,  to  the 
operator.  A  "transportation-related 
release"  means  a  release  during 
transportation,  or  storage  incident  to 
transportation  if  the  stored  substance  is 
moving  imder  active  shipping  papers 
and  has  not  reached  the  ultimate 
consignee. 

G.  Notice  Contents.  The  emergency 
release  notice  shall  include  the 
following  to  the  extent  knov«i  at  the 
time  of  notice  and  so  long  as  no  delay 
in  notice  or  emergency  response  results: 

1.  The  chemical  name  or  identity  of 
any  substance  involved  in  the  release. 

2.  An  indication  of  whether  the 
substance  is  an  extremely  hazardous 
substance. 

3.  An  estimate  of  the  quantity  of  any 
such  substance  that  was  released  into 
the  envirorunent. 

4.  The  time  and  duration  of  the 
release. 

5.  The  medium  or  media  into  which 
the  release  occurred. 

6.  Any  known  or  anticipated  acute  or 
chronic  health  risks  associated  with  the 
emergency  and,  where  appropriate, 
advice  regarding  medical  attention 
necessary  for  exposed  individuals. 

7.  Proper  precautions  to  take  as  a 
result  of  the  release,  including 
evacuation  (unless  such  information  is 
readily  available  to  the  community 
emergency  coordinator  pursuant  to  the 
emergency  plan). 


8.  The  names  and  telephone  niunber 
of  the  person  or  persons  to  be  contacted 
for  further  information. 

H.  Following  Emergency  Notice.  As 
soon  as  practicable  after  a  release  which 
requires  notice  under  subsection  F. 
Notice  Requirements,  a  written  follow- 
up  emergency  notice  (or  notices,  as 
more  information  becomes  available) 
setting  forth  and  updating  the 
information  required  in  subsection  G. 
Notice  Contents  and  including 
additional  information  with  respect  to: 

1.  Actions  taken  to  respond  to  and 
contain  the  release; 

2.  Any  known  or  anticipated  acute  or 
chronic  health  risks  associated  with  the 
release;  and 

3.  Where  appropriate,  advice 
regarding  medical  attention  necessary 
for  exposed  individuals. 

I.  Transportation  Exemption  Not 
Applicable.  EPCRA  generally  exempts 
fi-om  its  requirements  the  transportation, 
including  the  storage  incident  to  such 
transportation,  of  any  substance  or 
chemical  subject  to  EPCRA.  This 
transportation  exemption  does  not 
apply  to  this  section  (30-60-30)  or 
EPCRA's  requirements  for  notification 
of  the  release  of  an  extremely  hazardous 
substance  (EPCRA  §  304;  42  U.S.C. 
11004). 

Refer  to  subsection  F.  Notice 
Requirements  for  requirements 
pertaining  to  transportation-related 
releases. 

J.  Exempted  Releases.  The  notification 
requirements  of  this  section  (30-60-30) 
do  not  apply  to: 

1.  Any  release  which  results  in 
exposure  to  persons  solely  within  the 
boundaries  of  the  facility.  (Note: 
CERCLA  does  not  contain  a  similar 
exemption); 

2.  Any  release  which  is  a  "Federally 
permitted  release"  as  defined  in  section 
101  (10)  of  CERCLA  (42  U.S.C.  9601 

(10)); 

3.  Any  release  that  is  continuous  and 
stable  in  quantity  and  rate  under  the 
definitions  in  40  CFR  302.8(b).* 
Exemption  from  notification  under  this 
subsection  does  not  include  exemption 
from: 


(a)  Initial  telephone  or  written 
notifications  of  a  continuous  release  as 
defined  in  40  CFR  302.8(d)  and  (e); 

(b)  Notification  of  a  "statistically 
significant  increase,"  defined  in  40  CFR 
302.8(b)  as  any  increase  above  the  upper 
boimd  of  the  reported  normal  range, 
which  is  to  be  submitted  to  the 
community  emergency  coordinator  for 
the  local  emergency  plaruiing  committee 
for  any  area  likely  to  be  affected  by  the 
release  and  to  the  State  emergency 
response  commission  of  any  State  likely 
to  be  affected  by  the  release; 

(c)  Notification  of  a  "new  release", 
defined  in  40  CFR  302.8(g)(1)  as  any 
change  in  the  composition  or  source(s) 
of  the  release;  or 

(d)  Notification  of  a  change  in  the 
normal  range  of  the  release  as  required 
under  40  CFR  302.8(g)(2). 

*The  referenced  definitions  that  apply  to 
the  notification  of  a  continuous  release  state: 
"A  continuous  release  is  a  release  that  occurs 
without  interruption  or  abatement  or  that  is 
routine,  anticipated,  and  intermittent  and 
incidental  to  normal  operations  or  treatment 
processes*   *   *.  A  routine  release  is  a 
release  that  occurs  during  normal  operating 
procedures  or  processes  *   *   *.  A  release  that 
is  stable  in  quantity  and  rate  is  a  release  that 
is  predictable  and  regular  in  amount  and  rate 
of  emission."  (40  CFR  302.8(b)). 

•*"The  normal  range  of  a  release  is  all 
releases  (in  pounds  or  kilograms)  of  a 
hazardous  substance  reported  or  occurring 
over  any  24-hour  period  under  normal 
operating  conditions  during  the  preceding 
year.  Only  releases  that  are  both  continuous 
and  stable  in  quantity  and  rate  may  be 
included  in  the  normal  range."  (40  CFR 
302.8(b)). 

4.  Any  release  of  a  pesticide  product 
exempt  fi-om  CERCLA  section  103(a)  (42 
U.S.C.  9603(a))  reporting  under  CERCLA 
section  103(e)  (42  U.S.C.  9603(e)) 
(CERCLA  exempts  fi-om  its  notification 
requirements  the  application  of  a 
pesticide  product  registered  under 
FIFRA  or  the  handling  and  storage  of 
such  a  pesticide  product  by  an 
agricultiu-al  producer); 

5.  Any  release  not  meeting  the 
definition  of  release  imder  section  101 
(22)  of  CERCLA  (42  U.S.C.  9601(22)), 
and  therefore  exempt  from  CERCLA 
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section  103(d)  reporting  (42  U.S.C. 
9603(a))  (e.g. ,  engine  exhaust  emissions, 
certain  nucle  ar  material  releases,  the 
normal  application  of  fertilizer);  and 
6.  Any  rad  onuclide  release  which 
occurs: 

(a)  Natural  y  in  soil  from  land 
holdings  such  as  parks,  golf  courses,  or 
other  large  tracts  of  land; 

(b)  Naturally  from  the  disturbance  of 
land  for  purposes  other  than  mining, 
such  as  for  agricultural  or  construction 
activities;      ] 

(c)  From  tl^  dumping  of  coal  and  coal 
ash  at  utility  bnd  industrial  facilities 
with  coal-firdd  boilers;  and 

(d)  From  c^al  and  coal  ash  piles  at 
utility  and  inidustrial  facilities  with 
coal- fired  boilers. 

30-60-^10    Material  Safety  Data  Sheet 
Reporting  (E?C31A  §  311;  42  U.S.C 
11021) 

A.  Basic  R^uirement.  A  material 
safety  data  sqeet  (MSDS)  or  a  list  of 
hazardous  chemicals  shall  be  provided 
to  the  local  etnergency  planning 
committee,  Uie  State  emergency 
planning  con^mission,  and  the  fire 
department  i^ith  jvirisdiction  over  the 
facility  for  each  hazardous  chemical 
present  at  the  facility  according  to  the 
minimum  thiieshold  schedule  provided 
in  40  CFR  370.20(b)  (see  subsection  D. 
Minimum  Tttesholds  for  Reporting).  An 
MSDS  must  include  such  information  as 
the  hazardous  chemical's  common  and 
chemical  naiies,  physical  and  chemical 
characteristics,  physical  and  health 
hazards,  primary  routes  of  entry, 
exposure  limits,  possible  carcinogenic 
effects,  safe  handling  and  use 
precautions,  Control  measures,  and 
emergency  and  first  aid  procedures  (29 
CFR  1910.1200(g)(2)).  EPA  regulations 
governing  M$DS  reporting  are 
contained  in  40  CFR  part  370. 

Note:  Requirements  for  the  reporting  of 
mixtures  is  contained  in  section  30-60-60. 

B.  Applicability.  The  requirement  in 
section  311  of  EPCRA  to  submit  a  MSDS 
or  list  of  hazardous  chemicals  applies  to 
each  facility  |hat  is  required  to  prepare 
or  have  available  a  MSDS  for  a 
hazardous  chiemical  under  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.SJC.  651  et  seq.)  and 
regulations  promulgated  under  that  Act 
(see  29  CFR  ll910.1200(g)).  The  Act 
requires  a  facility  to  have  a  MSDS  for 
each  hazardous  chemical  it  uses, 
produces  or  iinports  (29  CFR 
1910.1200(g)(1)). 

C.  Alternative  Reporting.  In  Ueu  of  the 
submission  of  an  MSDS  for  each 
hazardous  chpmical,  the  following  may 
be  submitted^ 

1.  A  list  of  the  hazardous  chemicals 
for  which  an  MSDS  is  required,  grouped 


by  hazard  category  as  defined  by  40  CFR 
370.2  (e.g.,  "immediate  (acute)  health 
hazard"  or  "delayed  (chronic)  health 
hazard"); 

2.  The  chemical  or  common  name  of 
each  hazardous  chemical  as  provided  on 
the  MSDS;  and 

3.  Except  for  reporting  of  mixtures 
under  40  CFR  370.28(a)(2)  (see  section 
30-60-60,  subsection  A.2.),  any 
hazardous  component  of  each 
hazardous  chemical  as  provided  on  the 
MSDS. 

D.  Minimum  Threshold  Levels  for 
MSDS  Reporting.  Except  in  response  to 
certain  requests  for  submission  of  an 
MSDS,  an  MSDS  shall  be  submitted: 

1.  For  all  hazardous  chemicals  present 
at  the  facility  at  any  one  time  in 
amounts  equal  to  or  greater  than  10,000 
pounds  (or  4,540  kgs.);  and 

2.  For  all  extremely  hazardous 
substances  present  at  the  facility  in  an 
amount  greater  than  or  equal  to  500 
pounds  (or  227  kgs.  approximately  55 
gallons)  of  the  TPQ,  whichever  is  lower. 

The  minimum  threshold  for  reporting 
in  response  to  a  request  for  submission 
of  an  MSDS  by  a  local  emergency 
planning  committee  (see  subsection  H. 
Submission  of  MSDS  Upon  Committee 
Request)  shall  be  zero. 

E.  Definition  of  "Hazardous 
Chemical".  The  term  "hazardous 
chemical",  as  defined  in  29  CFR 
1910.1200(c),  means  any  chemical 
which  is  a  physical  hazard  or  a  health 
hazard,  except  that  such  term  does  not 
include  the  following  substances: 

1.  Any  food,  food  additive,  color 
additive,  drug,  or  cosmetic  regulated  by 
the  Food  and  Drug  Administration; 

2.  Any  substance  present  as  a  solid  in 
any  manufactured  item  to  the  extent 
exposure  to  the  substance  does  not 
occur  under  normal  conditions  of  use; 

3.  Any  substance  to  the  extent  it  is 
used  for  personal,  family,  or  household 
purposes,  or  is  present  in  the  same  form 
and  concentration  as  a  product 
packaged  for  distribution  and  use  by  the 
general  public; 

4.  Any  substance  to  the  extent  it  is 
used  in  a  research  laboratory  or  a 
hospital  or  other  medical  facility  imder 
the  direct  supervision  of  a  technically 
qualified  individual;  and 

5.  Any  substance  to  the  extent  it  is 
used  in  routing  agricultural  operations 
or  is  a  fertilizer  held  for  sale  by  a  retailer 
to  the  ultimate  customer. 

Note:  The  definition  of  "hazardous 
chemical"  in  this  section  (30-60-40)  is 
broader  than  "hazardous  substance"  under 
CERCLA  or  "extremely  hazardous  substance" 
under  EPCRA  (see  sections  30-60-20,  30-60- 
30). 

F.  Reporting  Period.  Executive  Order 
12856  provides  that  to  the  extent  that  a 


facility  is  required  to  maintain  MSDSs 
under  any  provisions  of  law  or 
Executive  order,  information  required 
under  section  311  of  EPCRA  shall  be 
submitted  no  later  than  August  3, 1994. 
Thereafter,  a  facility  shall  submit  an 
MSDS  for  a  hazardous  chemical  or  a  list 
within  three  months  after  a  hazardous 
chemical  requiring  an  MSDS  becomes 
present  in  an  amount  exceeding  the 
threshold  established  in  40  CFR 
370.20(b)  (see  subsection  D.  Minimum 
Threshold  Levels  for  Reporting). 

G.  Supplemental  Reporting.  A  revised 
MSDS  shall  be  provided  to  the  local 
emergency  planning  committee,  the 
State  emergency  planning  commission, 
and  the  fire  department  with 
jurisdiction  over  the  facility  within 
three  months  after  discovery  of 
significant  new  information  concerning 
the  hazardous  chemical  for  which  the 
MSDS  was  submitted. 

H.  Submission  of  MSDS  Upon 
Committee  Request.  A  facility  that  has 
not  submitted  the  MSDS  for  a  hazardous 
chemical  present  at  the  facility  shall 
submit  the  MSDS  for  any  such 
hazardous  chemical  to  the  local 
emergency  planning  committee  upon  its 
request.  The  MSDS  shall  be  submitted 
within  30  days  of  the  receipt  of  such 
request.  The  minimum  threshold  for 
reporting  in  response  to  a  request  for 
submission  of  an  MSDS  by  a  local 
committee  shall  be  zero. 

I.  Public  Request  for  MSDS 
Information.  EPA  regulations  permit 
any  person  to  obtain  an  MSDS  with 
respect  to  a  specific  faciUty  by 
submitting  a  written  request  to  the  local 
emergency  planning  committee.  If  the 
conmiittee  does  not  have  the  MSDS  in 
its  possession,  the  EPA  regulations 
authorize  the  committed  to  request  a 
submission  of  the  MSDS  from  the  owner 
or  operator  of  the  facility  that  is  the 
subject  of  the  request  and  make  the 
sheet  available  to  the  reouester. 

J.  Withholding  of  Trade  Secret 
Information.  EPCRA  section  322  (42 
U.S.C.  11042)  provides  that  any  person 
may  withhold  from  the  submittal  of  an 
MSDS  the  specific  chemical  identity 
(including  the  chemical  name  and  other 
specific  identification)  of  a  hazardous 
chemical  when  such  information  is  a 
trade  secret  and  the  claim  of  trade 
secrecy  is  substantiated  in  accordance 
with  EPA  regulations.  Withholding  and 
disclosure  of  trade  secret  information  is 
discussed  in  section  30-60-80. 

30-60-50  Emer:gency  and  Hazardous 
Chemical  Inventory  Reporting  (EPCRA 
§312;  42  U.S.C.  §1022) 

A.  Basic  Requirement.  A  facility  shall 
submit  annually  an  Emergency  and 
Hazardous  Chemical  Inventory 
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Reporting  Inventory  Form  (Tier  I  form) 
to  the  local  emergency  planning 
committee,  the  State  emergency 
response  commission,  and  the  fire 
department  with  jurisdiction  over  the 
facihty  for  hazardous  chemicals  present 
at  the  facility  during  the  preceding 
calendar  year  that  are  above  the 
minimum  threshold  levels  estabUshed 
for  those  chemicals  (see  subsection  D. 
Minimum  Threshold  Levels  for  Tier  I  or 
Tier  n Form  Reporting).  The  Tier  I  form 
provides  aggregate  information  on  the 
categories,  amounts,  and  general 
location  of  the  hazardous  chemicals  at 
the  facility.  EPA  regulations  governing 
annual  inventory  reporting  are 
contained  in  40  CFR  part  370. 

Note:  Requirements  for  the  reporting  of 
mixtures  is  contained  in  section  30-60-60. 

B.  Alternative  Reporting.  With  respect 
to  any  specific  hazardous  chemical  at 
the  facility,  a  Tier  11  form  (see 
subsection  G.  Contents  of  Tier  II  Form) 
may  be  submitted  in  lieu  of  the  Tier  I 
information. 

C.  Applicability  of  the  Requirement. 
The  requirement  in  section  312  of 
EPCRA  to  submit  an  emergency  and 
hazardous  chemical  inventory  form 
applies  to  each  facility  that  is  required 
to  prepare  or  have  available  an  MSDS 
for  a  hazardous  chemical  under  OSHA 
and  regulations  promulgated  under  that 
Act.  OSHA  requires  facilities  that  use, 
distribute,  produce,  or  import  chemicals 
to  have  a  material  safety  data  sheet  for 
each  hazardous  chemical  which  they 
use  (29  CFR  1910.1200(g)(1)). 

D.  Minimum  Threshold  Levels  for  Tier 
I  or  Tier  II  Form  Reporting.  Except  in 
response  to  certain  requests  for 
submission  of  a  Tier  II  form,  a  Tier  I  (or 
Tier  II)  form  shall  be  submitted 
covering: 

1.  All  hazardous  chemicals  present  at 
the  facility  at  any  one  time  during  the 
preceding  calendar  year  in  amounts 
equal  to  or  greater  than  10,000  pounds 
(or  4,540  kgs.);  and 

2.  Extremely  hazardous  substances 
present  at  the  facility  in  an  amount 
greater  than  or  equal  to  500  pounds  (or 
227  kgs. — approximately  55  gallons)  or 
the  TPQ,  whichever  is  lower. 

The  minimum  threshold  for  reporting 
in  response  to  a  request  for  submission 
of  a  Tier  n  form  by  a  State  emergency 
response  commission,  local  emergency 
planning  committee,  or  fire  department 
having  jurisdiction  over  the  facility  (see 
subsection  H.  Submission  of  Tier  II 
Information  to  State  Commissions, 
Local  Committees,  or  Fire  Departments) 
shall  be  zero. 

E.  Annual  Reporting  Period.  An 
inventory  form  containing  Tier  I  (or  Tier 
II)  information  on  hazardous  chemicals 


present  at  the  facility  during  the 
preceding  calendar  year  above  the 
threshold  levels  established  in  40  CFR 
370.20(b)  (see  subsection  D.  Minimum 
Threshold  Levels  for  Tier  I  or  Tier  II 
Form  Reporting)  shall  be  submitted  on 
or  before  March  1  of  each  year. 
Executive  Order  12856  provides  that  the 
first  year  of  compliance  with  this 
reporting  requirement  for  federal 
agencies  shall  be  no  later  than  the  1994 
calendar  year,  with  reports  due  on  ore 
before  March  1, 1995. 

F.  Content  of  Tier  I  Form.  The  Tier  I 
Emergency  and  Hazardous  Chemical 
Inventory  Form  (with  instructions)  is  set 
out  in  40  CFR  370.40(b).  In  lieu  of  the 
form,  a  facility  may  submit  a  State  or 
local  form  that  contains  identical 
content.  The  Tier  I  Inventory  Form 
requires  a  facility  to  provide  the 
following  information  in  aggregate  terms 
for  hazardous  chemicals  in  categories  of 
health  and  physical  hazards  as  set  forth 
under  OSHA  and  regulations 
promulgated  under  that  Act. 

1.  An  estimate  (in  ranges)  of  the 
maximimi  amount  of  hazardous 
chemicals  in  each  category  present  at 
the  facility  at  any  time  during  the 
preceding  calendar  year. 

2.  An  estimate  (in  ranges)  of  the 
average  daily  amount  of  hazardous 
chemicals  in  each  category  present  at 
the  facility  during  the  preceding 
calendar  year. 

3.  The  general  location  of  hazardous 
chemicals  in  each  category. 

The  EPA  regulations  consolidate  23 
hazard  categories  defined  in  the  OSHA 
Hazard  Communication  Standard,  29 
CFR  1910.1200,  into  two  health  hazard 
and  three  physical  hazard  categories. 
The  five  Tier  1  Form  hazard  categories 
are:  fire  hazards;  sudden  release  of 
pressure  hazards;  reactivity  hazards; 
immediate  (acute)  health  hazards;  and 
delayed  (chronic)  health  hazards. 

G.  Contents  of  Tier  II  Form.  Tier  II 
Emergency  and  Hazardous  Chemical 
Inventory  Forms  (with  instructions)  is 
set  out  in  40  CFR  370.41(b).  In  Ueu  of 
the  form  contained  in  the  EPA 
regulations,  a  facility  may  submit  a  state 
or  local  form  that  contains  identical 
content.  The  Tier  II  Inventory  Form 
requires  the  following  additional 
information  for  each  hazardous 
chemical  present  at  the  facility: 

1.  The  chemical  name  or  the  common 
name  of  the  chemical  as  provided  on  the 
MSDS. 

2.  An  estimate  (in  ranges)  of  the 
maximum  amount  of  the  hazardous 
chemical  present  at  the  facility  at  any 
time  during  the  preceding  calendar  year. 

3.  An  estimate  (in  ranges)  of  the 
average  daily  amount  of  the  hazardous 


chemical  present  at  the  facility  during 
the  preceding  calendar  year. 

4.  A  brief  description  of  the  manner 
of  storage  of  the  hazardous  chemical. 

5.  The  location  at  the  facility  of  the 
hazardous  chemical. 

6.  An  indication  of  whether  the 
facility  elects  to  withhold  information 
regard[ing  the  location  of  the  hazardous 
chemical  from  disclosure  to  the  public 
under  42  U.S.C.  11044  (see  subsection 
L.  Withholding  Certain  Information 
From  Public  Disclosure. 

H.  Submission  of  Tier  II  information 
to  State  Commissions,  Local 
Committees,  or  Fire  Departments.  Upon 
request  by  a  State  emergency  response 
commission,  a  local  emergency 
planning  committee,  or  a  fire 
department  with  jurisdiction  over  the 
facility,  a  facility  shall  provide  Tier  n 
information  to  the  person  making  the 
request.  Any  such  request  shall  be  with 
respect  to  a  specific  facility.  The  Tier  II 
Form  shall  be  submitted  within  30  days 
of  the  receipt  of  each  request.  The 
minimum  threshold  for  reporting  in 
response  to  a  request  for  submission  of 
a  Tier  II  form  by  a  State  commission, 
local  committee,  or  fire  department 
shall  be  zero. 

I.  Availability  of  Tier  II  Information  to 
Other  State  and  Local  Officials.  A  State 
or  local  official  acting  in  his  or  her 
official  capacity  may  have  access  to  Tier 
II  information  by  submitting  a  request  to 
the  State  emergency  response 
commission  or  the  local  emergency 
planning  committee.  Upon  receipt  of  a 
request  for  Tier  II  information,  the  State 
commission  or  local  committee  is 
authorized  by  EPA  regulations  to 
request  the  facility  for  the  Tier  II 
information  and  make  available  such 
information  to  the  official. 

J.  Availability  of  Tier  II  Information  to 
General  Public.  Any  person  may  request 
Tier  II  information  with  respect  to  a 
specific  facility  by  submitting  a  written 
request  to  the  State  commission  or  local 
committee  in  accordance  with  EPA 
requirements  in  40  CFR  370.30(b).  If  the 
committee  or  commission  does  not  have 
the  Tier  II  information  in  its  possession, 
EPA  regulations  authorize  it  to  request 
a  submission  of  the  Tier  II  form  from  the 
facility  that  is  the  subject  of  the  request, 
provided  that  the  request  is  limited  to 
hazardous  chemicals  stored  at  the 
facility  in  an  amount  in  excess  of  10,000 
pounds.  If  the  request  is  for  Tier  II 
inforftiation  on  chemicals  present  at  a 
facility  in  an  amount  less  than  10,000 
pounds,  the  requestor  must  include  a 
general  statement  of  need  in  the  request. 
The  location  of  any  chemical  shall  be 
withheld  by  the  State  commission  or 
local  committee  upon  .■equest  of  the 
facility  (see  subsection  L.  Withholding 
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Certain  Infonhation  From  Public 
Disclosure).    • 

EPCRA  reqiiires  a  State  commission 
or  local  committee  to  respond  to  a 
request  for  Ti^r  II  information  no  later 
than  45  days  ^fter  the  date  of  receipt  of 
the  request,    j 

K.  Fire  Deportment  Inspection.  A 
facility  that  h^s  submitted  an  inventory 
form  shall  allow  on-site  inspection  by 
the  fire  department  having  jurisdiction 
over  the  facil^y  upon  request  of  the 
department,  and  shall  provide  to  the 
department  specific  location 
information  an  hazardous  chemicals  at 
the  facility. 

L.  Withholding  Certain  Information 
From  Public  Disclosure. 

1.  Physical  ^Location  of  Hazardous 
Chemical.  All  information  obtained 
from  a  facility  in  response  to  a  public 
request  to  a  State  commission  or  local 
committee  fof  a  Tier  II  form  must  be 
made  available  to  the  person  submitting 
the  request,  provided,  upon  request  of 
the  facility,  the  conmiission  or 
committee  shall  withhold  from 
disclosure  the  location  of  any  specific 
chemical  identified  in  the  Tier  II  form. 

2.  Trade  Sdcret  Information.  EPCRA 
section  322  (42  U.S.C.  11042)  provides 
that  any  person  may  withhold  from  a 
submittal  of  an  emergency  and 
hazardous  chemical  inventory  reporting 
form  the  specific  chemical  identity 
(including  th*  chemical  name  and  other 
specific  identification)  of  a  hazardous 
chemical  wh^  such  information  is  a 
trade  secret  a^d  the  claim  of  trade 
secrecy  is  substantiated  in  accordance 
with  EPA  regulations.  Withholding  and 
disclosure  of  trade  secret  information  is 
discussed  in  section  30-60-80. 

30-60-60    Tteatment  of  Mixtures  in 
MSDS  and  Inventory  Reporting 

A.  Basic  Reporting.  A  facility  may 
meet  the  MSDS  reporting  requirements 
of  40  CFR  370.21  (see  30-60-40)  and  the 
inventory  repprting  requirements  of  40 
CFR  370.25  (see  30-60-50)  for  a 
hazardous  chemical  that  is  a  mixture  of 
hazardous  chemicals  by: 

1.  Providing  the  required  information 
on  each  component  in  the  mixture 
which  is  a  hazardous  chemical*;  or 

2.  Providing  the  required  information 
on  the  mixtune  itself. 

'Note:  If  morfe  than  one  mixture  has  the 
same  component,  only  MSDS  or  listing  on 
the  inventory  form  for  the  component  is 
necessary.  ' 

B.  Same  Manner  of  Reporting.  Where 
practicable,  toe  reporting  of  mixtures  by 
a  facility  shalj  be  in  the  same  maimer 
for  MSDS  (se^  30-60-^0)  and  inventory 
(see  30-60-5d)  reporting. 

C.  Calculation  of  the  Quantity.  If  the 
reporting  is  oi  i  each  component  of  the 


mixture  which  is  a  hazardous  chemical, 
then  the  concentration  of  the  hazardous 
chemical,  in  weight  percent  (greater 
than  1%  or  0.1%  if  carcinogenic)  shall 
be  multiplied  by  the  mass  (in  pounds) 
of  the  mixture  to  determine  the  quantity 
of  the  hazardous  chemical  in  the 
mixture.  If  the  reporting  is  on  the 
mixtvu«  itself,  the  total  quantity  of  the 
mixture  shall  be  reported. 

D.  Aggregation  of  Extremely 
Hazardous  Substances.  To  determine 
whether  the  reporting  threshold  for  an 
extremely  hazardous  substance  has  been 
equaled  or  exceeded,  the  owrner  or 
operator  of  a  facility  shall  aggregate  the 
following: 

1.  The  quantity  of  the  extremely 
hazardous  substance  present  as  a 
component  in  all  mixtures  at  the 
facility,  and 

All  other  quantities  of  the  extremely 
hazardous  substance  present  at  the 
facility. 

If  the  aggregate  quantity  of  an 
extremely  hazardous  substance  equals 
or  exceeds  the  reporting  threshold,  the 
substance  shall  be  reported. 

If  extremely  hazardous  substances  are 
being  reported  and  are  components  of  a 
mixture  at  a  facility,  the  owner  or 
operator  of  a  facility  may  report  either: 

1.  The  mixture,  as  a  whole,  even  if  the 
total  quantity  of  the  mixture  is  below  its 
reporting  threshold;  or 

2.  The  extremely  hazardous  substance 
component{s)  of  the  mixture. 

30-60-70    Toxic  Chemical  Release 
Inventory  Reporting  (EPCRA  §  313;  42 
U.S.C  11023) 

A.  Basic  Requirement.  A  facility  that 
is  subject  to  the  EPCRA  section  313 
reporting  requirement  shall  submit 
annually  a  Toxic  Chemical  Release 
Inventory  Reporting  Form  (Form  R)  to 
EPA  and  to  affected  States  and  Indian 
tribes.  The  purpose  of  this  reporting  is 
to  inform  the  general  public  and  the 
communities  surrounding  covered 
facilities  about  releases  of  toxic 
chemicals,  to  assist  research,  and  to  aid 
in  the  development  of  regulations, 
guidelines,  and  standards. 

A  completed  Form  R  must  be 
submitted  for  each  toxic  chemical 
manufactured,  processed,  or  otherwise 
used  at  the  facility  in  excess  of  the 
threshold  quantity  established  for  that 
chemical.  The  facility  must  report  the 
activities  and  uses  of  the  toxic  chemical 
at  the  facility,  quantity  released  to  the 
environment  (air,  water,  or  land), 
maximum  amoimt  on-site  during  the 
calendar  year,  and  amount  contained  in 
wastes  transferred  off-site.  The  facility 
must  also  provide  certain  treatment  and 
pollution  prevention  data.  Mandatory 
source  reduction  and  recycling  data 


reporting  requirements  were  added  to 
Form  R  after  enactment  of  the  Pollution 
Prevention  Act  of  1990  (42  U.S.C. 
13101-13109).  Reporting  of  source 
reduction  and  recycling  data  is 
discussed  in  chapter  30-80. 

Suppliers  must  also  notify  persons  to 
whom  they  distribute  mixtures  or  trade 
name  products  containing  toxic 
chemicals  that  they  contain  such 
chemicals. 

EPA  regulations  governing  aimual 
toxic  chemical  release  inventory 
reporting  and  supplier  notification  are 
contained  in  40  CFR  part  372. 

B.  Applicability  of  the  Reporting 
Requirement.  Section  313  of  EPCRA 
requires  that  toxic  chemical  release 
inventory  (TRI)  reports  be  filed  by 
facilities  that  meet  all  three  of  the 
following  criteria  during  a  calendar 
year: 

1.  The  facility  has  ten  or  more  full- 
time  employees; 

2.  The  facility  is  included  in  Standard 
Industrial  Classification  (SIC)  Codes  20 
through  39  (Note:  Executive  Order 
12856  requires  Federal  facilities  to 
comply  with  section  313  without  regard 
to  standard  industrial  classification); 
and 

3.  The  facility  manufactured 
(including  imported),  processed,  or 
otherwise  used  any  listed  toxic 
chemical  in  excess  of  the  established 
threshold  quantity  of  that  chemical  (see 
subsection  D.  Reporting  Threshold). 

Executive  Order  12856  provides  that 
the  head  of  each  Federal  agency  shall 
comply  with  the  provisions  set  forth  in 
section  313  of  EPCRA,  all  implementing 
regulations,  and  future  amendments  to 
these  authorities,  in  light  of  applicable 
guidance  as  provided  by  EPA.  The  head 
of  each  Federal  agency  shall  comply 
with  these  provisions  without  regard  to 
the  Standard  Industrial  Classification 
(SIC)  delineations  that  apply  to  the 
Federal  agency's  facilities,  and  such 
reports  shall  be  for  all  releases, 
transfers,  and  wastes  at  such  Federal 
agency's  facility  without  regard  to  the 
SIC  code  of  the  activity  leading  to  the 
release,  transfer,  or  waste.  All  other 
existing  statutory  or  regulatory 
limitations  or  exemptions  on  the 
appUcation  of  EPCRA  section  313  shall 
apply  to  the  reporting  requirements  set 
forth  in  section  3-304(a)  of  the  Order. 

40  CFR  372.38(f)  addresses  reporting 
where  two  or  more  organizations 
operate  establishments  within  a  single 
faciUty  on  leased  property  without 
common  ownership  or  control. 

Note:  The  TRI  reporting  requirement  is 
different  from  the  reporting  requirements  in 
the  preceding  sections,  because  a  section  313 
report  is  not  triggered  by  the  release  of  a 
certain  amount  of  a  toxic  chemical.  The 
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criteria  for  reporting  under  section  3J3  is 
based  on  the  amount  of  a  toxic  chemical  that 
a  fecihty  uses  in  a  year.  If  a  facility  uses  more 
than  a  certain  amount  of  a  listed  toxic 
chemical  in  a  year,  all  releases  of  that 
chemical  must  be  reported  (unless  the  use  or 
release  is  exempted). 

C.  Infonnation  Required  To  Be 
Reported 

1.  Toxic  Chemical  Release  Inventory. 
Infonnation  elements  that  are  reportable 
on  EPA  Form  R  or  equivalent  magnetic 
media  format  (see  subsection  I.  Form  R. 
Availability)  include  the  following: 

(a)  Name  and  CAS  number  (if 
applicable)  of  the  chemical  reported. 
The  toxic  chemicals  that  are  subject  to 
EPCRA  section  313  reporting  are  listed 
in  40  CFR  372.65.  The  EPA  regulations 
contain  three  listings  of  the  toxic 
chemicals:  (a)  An  alphabetical  order 
listing  of  those  chemicals  that  have  an 
associated  Chemical  Abstracts  Service 
(CAS)  Registry  number;  (b)  a  CAS 
nimiber  order  Ust  of  the  same  chemicals; 
and  (c)  an  alphabetical  listing  of  the 
chemical  categories  for  which  reporting 
is  required. 

(b)  An  indication  of  the  activities  and 
uses  of  the  chemical  at  the  facility. 

(c)  An  indication  of  the  maximum 
amount  of  the  chemical  on  site  at  any 
point  in  time  during  the  reporting  year. 

(d)  An  estimate  of  total  releases  in 
poimds  per  year  from  the  facility  plus 
an  indication  of  the  basis  of  estimate  for 
the  following: 

(1)  Fugitive  or  non-point  air 
emissions. 

(2)  Stack  or  point  air  emissions. 

(3)  Discharges  to  receiving  streams  or 
water  bodies  including  an  indication  of 
the  percent  of  releases  due  to 
stormwater  (and  the  name(s)  of 
receiving  stream(s)  or  water  body  to 
which  the  chemical  is  released). 

(4)  Underground  injection  on  site. 

(5)  Releases  to  land  on  site. 

(e)  Information  on  transfers  of  the 
chemical  in  wastes  to  off-site  locations. 

(f)  Information  relative  to  waste 
treatment. 

(g)  If  the  chemical  identity  is  claimed 
trade  secret,  a  generic  name  for  the 
chemical. 

(h)  A  mixture  component  identity  if 
the  chemical  identity  is  not  known. 

Within  the  "Instructions  for 
Completing  EPA  Form  R",  EPA  warns 
that  because  a  complete  Form  R 
consists  of  at  least  nine  unique  pages, 
and  submission  containing  less  than 
nine  unique  pages  will  not  be 
considered  a  valid  submission.  A 
complete  report  for  any  listed  toxic 
chemical  that  is  not  claimed  as  a  trade 
secret  consists  of  the  following 
completed  parts: 

Part  I  witn  an  original  signature  on 
the  certification  statement  (section  2); 


and  Part  1 1  (section  8  is  now 
mandatory). 

The  instructions  to  Form  R  contain 
guidance  for  voluntary  revision  of  a 
previously-submitted  Form  R. 

Note:  Reporting  requirements  for  a  current 
calendar  year  may  differ  from  previous  years. 
Changes  from  the  previous  year  are  described 
in  the  instructions  for  Form  R  and  should  be 
carefully  noted.  Significant  changes  to  the 
reporting  requirements  may  occur  because 
chemicals  are  added  to  the  toxic  chemical  list 
for  the  current  rep>orting  year  or  have  been 
delisted  and  are  not  covered  for  the  reporting 
year.  See  the  Form  R  Reporting  Lnstnictions 
for  the  names  and  CAS  number  of  chemicals 
that  have  been  delisted  from,  or  added  to, 
the  toxic  chemical  list. 

2.  Source  Reduction  and  Recycling 
Data.  Section  8  of  EPA  Form  R  asks  for 
data  related  to  source  reduction  and 
recycling.  Reporting  requirements  for 
source  reduction  and  recycling  data  are 
described  in  chapter  30-80. 

3.  Facility  Identifying  Information. 
Certain  identifying  information  about 
the  facility  must  be  reported  on  Form  R, 
including  facility  name  and  address; 
main  business  activity;  all  facihty 
identifiers  (I.D.)  (e.g.,  EPA  RCRA  I.D. 
Nimjber,  NPDES  permit  niunber; 
Underground  Injection  Well  Code  (UIC) 
I.D.,  TRI  facility  I.D.);  name  and 
telephone  niunber  for  both  a  technical 
contact  and  a  pubUc  contact;  and 
latitude  and  longitude  coordinates  for 
the  facility. 

4.  Certification  by  Senior  Management 
Official.  A  senior  management  official  of 
the  facility  shall  sign  the  Form  R  and 
make  the  following  certification:  "I 
hereby  certify  that  I  have  reviewed  the 
attached  documents  and,  to  the  best  of 
my  knowledge  and  belief,  the  submitted 
information  is  true  and  complete  and 
that  amoimts  and  values  in  this  report 
are  accurate  based  upon  reasonable 
estimates  using  data  available  to  the 
preparer  of  the  report." 

D.  Reporting  Threshold.  40  CFR 
372.25  contains  threshold  amounts  for 
reporting  chemicals.  If  more  than  25,000 
pounds  of  a  listed  toxic  chemical  is 
manufactured  (including  imported)  or 
processed  at  a  facility  in  a  calendar  year, 
the  chemical  must  be  reported.  If  more 
than  10,000  pounds  of  a  listed  toxic 
chemical  is  not  manufactured  or 
processed  but  is  otherwise  used  at  a 
facility  in  a  given  calendar  year,  the 
chemical  must  be  reported.  When  more 
than  one  threshold  applies  to  an  activity 
at  a  facihty,  the  facihty  must  report  if  it 
exceeds  any  appUcable  threshold  and 
must  report  on  all  activities  at  the 
facility  involving  the  chemical,  unless 
exempted  (see  subsection  F.  Exemptions 
from  Reporting). 


When  a  facility  manufactures, 
processes,  or  otherwise  uses  more  than 
one  member  of  a  chemical  category 
Usted  in  40  CFR  372.65(c),  the  facility 
must  report  if  it  exceeds  any  applicable 
threshold  for  the  total  volume  of  all  the 
members  of  the  category  involved  in  the 
apphcable  activity.  Any  such  report 
must  cover  all  activities  at  the  facility 
involving  members  of  the  category. 

A  facility  may  process  or  otherwise 
use  a  toxic  chemical  in  a  recycle/reuse 
operation.  To  determine  whether  the 
facihty  has  processed  or  used  more  than 
an  apphcable  threshold  of  the  chemical, 
the  facility  shall  count  the  amount  of 
the  chemical  added  to  the  recycle/reuse 
operation  diuing  the  calendar  year.  In 
particular,  if  the  facility  starts  up  such 
an  operation  during  a  calendar  year,  or 
in  the  event  that  the  contents  of  the 
whole  recycle/reuse  operation  are 
replaced  in  a  calendar  year,  the  facility 
shall  also  count  the  amount  of  the 
chemical  replaced  into  the  system  at 
these  times. 

If  a  toxic  chemical  is  listed  in  40  CFR 
372.65  with  the  notation  that  only 
persons  who  manufacture  the  chemical, 
or  manufacture  it  by  a  certain  method, 
are  required  to  report,  a  facility  that 
solely  processes  or  uses  such  a  chemical 
is  not  required  to  report  for  that 
chemical.  Only  a  facihty  that 
manufactures  that  chemical  in  excess  of 
the  threshold  applicable  to  such 
manufacture  is  required  to  report.  In 
completing  the  reporting  form,  the 
manufacturing  facility  is  only  required 
to  account  for  the  quantity  of  the 
chemical  so  manufactured  and  releases 
associated  with  such  manufacturing,  but 
not  releases  associated  with  subsequent 
processing  or  use  of  the  chemical  at  that 
facility. 

E.  Toxic  Chemical  Components  of  a 
Mixture  or  Trade  Name  Product.  A 
report  is  required  on  a  toxic  chemical 
that  is  known  to  be  present  as  a 
component  of  a  mixture  or  trade  name 
product  which  is  received  from  another 
person,  if  that  chemical  is  imported, 
processed,  or  otherwise  used  by  the 
receiving  facihty  in  excess  of  an 
applicable  threshold  quantity  as  part  of 
that  mixture  or  trade  name  product.  For 
purposes  of  EPA  regulations,  knowledge 
that  a  toxic  chemical  is  present  as  a 
component  of  a  mixture  or  trade  name 
product  exists  if  the  operator  of  the 
facility: 

1.  Knows  or  has  been  told  the 
chemical  identity  or  Chemical  Abstracts 
Service  Registry  Number  of  the 
chemical  and  the  identity  or  Number 
corresponds  to  an  identity  or  Niunber  in 
40  CFR  372.65,  or 

2.  Has  been  told  by  tf  e  supplier  of  the 
mixture  or  trade  name  product  that  the 


\ 


% 


1694 


Federal  Register / Vol.  64,  No.  6 /Monday,  January  11,  1999 /Notices 


londucted  outside  the 


mixture  or  trade  name  product  contains 
a  toxic  chemical  subject  to  EPCRA 
section  313.        ! 

Guidance  in  cletennining  whether  a 
toxic  chemical  which  is  a  component  of 
a  mixture  or  trade  name  product  has 
been  imported,  processed,  or  otherwise 
used  in  excess  df  an  appHcable 
threshold  at  the  facility  can  be  found  at 
40  CFR  372.30(^)(3). 

F.  Exemptions  fipm  Reporting 

1.  Laboratory  j^ctivities.  Toxic 
chemicals  manufactured,  processed,  or 
used  in  a  laboratory  at  a  covered  facility 
under  the  supervision  of  a  technically 
quaUfied  indiviaual  as  defined  in  40 
CFR  720.3(ee)*  io  not  have  to  be 
considered  in  determining  whether  a 
threshold  has  b^n  met  unless  the 
laboratory  is  engaged  in: 

(a)  Specialty  aiemical  production; 

(b)  Manufacture,  processing,  or  use  of 
toxic  chemicals  in  pilot  plant-scale 
operations;  or 

(c)  Activities 
laboratory. 

•40  CFR  720.3(^)  defines  "technically 
qualified  individual"  as  "a  person  or  persons 
(1}  who,  because  of  education,  training,  or 
experience,  or  a  combination  of  these  factors, 
is  capable  of  und^tanding  the  health  and 
environmental  ris^  associated  with  the 
chemical  substande  which  is  used  under  his 
or  her  supervision!  (2)  who  is  responsible  for 
enforcing  appropriate  methods  of  conducting 
a  scientific  experiaientation,  analysis,  or 
chemical  research  to  minimize  such  risks; 
and  (3)  who  is  responsible  for  the  safety 
assessments  and  clearances  related  to  the 
procurement,  storage,  use,  and  disposal  of 
the  chemical  substance  as  may  be 
appropriate  or  reqliired  within  the  scope  of 
conducting  a  rese^h  and  development 
activity." 

2.  Other  Uses.ili  a  toxic  chemical  is 
used  at  a  covered  facility  for  one  of  the 
following  purposes,  the  facility  is  not 
required  to  consider  the  quantity  of  the 
toxic  chemical  used  for  such  purpose 
when  determining  whether  an 
applicable  threshold  has  been  met  or 
determining  the  (amount  of  releases  to  be 
reported: 

(a)  use  as  a  str  ictural  component  of 
the  facility; 

(b)  Use  of  products  for  routine 
janitorial  or  facility  grounds 
maintenance  (e.g.,  use  of  janitorial 
cleaning  supplias,  fertilizers,  and 
pesticides  similar  in  type  or 
concentration  toj  consumer  products); 

(c)  Personal  uie  by  employees  or  other 
persons  at  the  facility  of  foods,  drugs, 
cosmetics,  or  other  personal  items 
containing  toxic  chemicals,  including 
supplies  of  such  products  within  the 
facility  such  as  ih  a  facility  operated 
cafeteria,  store,  dr  infirmarj'; 


(d)  Use  of  products  containing  toxic 
chemicals  for  the  purpose  of 
maintaining  motor  vehicles  operated  by 
the  facility; 

(e)  Use  of  toxic  chemicals  present  in 
process  water  and  non-contact  cooling 
water  as  drawn  from  the  enviromnent  or 
from  municipal  sources,  or  toxic 
chemicals  present  in  air  used  either  as 
compressed  air  or  as  part  of  combustion. 

Note.  If  the  toxic  chemical  is  also 
manufactured  (including  imported), 
processed,  or  otherwise  used  at  the  covered 
facility  other  than  as  described  in  this 
subsection,  in  excess  of  an  applicable 
threshold  quantity,  the  facility  is  required  to 
report  under  40  CFR  372.30. 

3.  De  Minimis  Concentrations  of  a 
Toxic  Chemical  in  a  Mixture.  A  facility 
is  not  required  to  consider  the  quantity 
of  a  toxic  chemical  present  in  a  mixtvu« 
of  chemicals  when  determining  whether 
an  applicable  threshold  has  been  met  or 
determining  the  amount  of  release  to  be 
reported  if  the  toxic  chemical  is  in  a 
concentration  in  the  mixture  which  is: 

(a)  Below  1  percent  of  the  mixture;  or 

(b)  Below  0.1  percent  of  the  mixtiu^ 
in  the  case  of  a  toxic  chemical  which  is 
a  carcinogen  as  defined  in  29  CFR 
1910.1200(d)(4). 

This  exemption  applies  whether  the 
facility  received  the  mixture  from 
another  person  or  the  facility  produced 
the  mixtiu^,  either  by  mixing  the 
chemicals  involved  or  by  causing  a 
chemioal  reaction  which  resulted  in  the 
creation  of  the  toxic  chemical  in  the 
mixture. 

Note:  If  the  toxic  chemical  is  also 
manufactured  (including  imported), 
processed,  or  otherwise  used  at  the  covered 
facility  other  than  as  part  of  the  mixture  or 
in  a  mixture  at  higher  concentrations,  in 
excess  of  an  applicable  threshold  quantity, 
the  facility  is  required  to  submit  a  Form  R. 

4.  Articles.  The  quantity  of  a  toxic 
chemical  present  in  an  article  at  a 
covered  faciUty  need  not  be  considered 
when  determining  whether  an 
applicable  threshold  has  been  met  or 
determining  the  amount  of  release  to  be 
reported.  "Article"  means  a 
manufactured  item  which: 

(a)  Is  formed  to  a  specific  shape  or 
design  during  manufacture; 

(b)  Has  end-use  fiuictions  dependent 
in  whole  or  in  part  upon  its  shape  or 
design  during  end-use;  and 

(c)  Does  not  release  a  toxic  chemical 
under  normal  conditions  of  processing 
or  use  of  that  item  at  the  facility  or 
establishments. 

This  exemption  applies  whether  the 
facility  received  the  article  ft-om  another 
person  or  the  facility  produced  the 
article.  However,  this  exemption  applies 
only  to  the  quantity  of  the  toxic 


chemical  present  in  the  article.  If  the 
toxic  chemical  is  manufactured 
(including  imported),  processed,  or 
otherwise  used  at  the  covered  facility 
other  than  as  part  of  the  article,  in 
excess  of  an  appUcable  threshold 
quantity,  the  facility  is  required  to 
submit  a  Form  R.  If  a  release*  of  a  toxic 
chemical  occius  as  a  result  of  the 
processing  or  use  of  an  item  at  the 
facility,  that  item  does  not  meet  the 
definition  of  "article". 

'"Release"  means  "any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping,  leaching, 
dumping,  or  dis()osing  into  the  environment 
(including  the  abandonment  or  discarding  of 
barrels,  containers,  and  other  closed 
receptacles)  of  any  toxic  chemical."  (40  CFR 
372.3) 

5.  Ownership  of  Leased  Real  Estate. 
EPA  regulations  provide  that  the  owner 
of  a  covered  facility  "is  not  subject  to 
TRI  reporting  if  such  owner's  only 
interest  in  the  facility  is  ownership  of 
the  real  estate  upon  which  the  facility 
is  operated."  (40  CFR  372.38(e)).  This 
exemption  applies  to  owners  of 
facilities,  such  as  industrial  parks,  all  or 
part  of  which  are  leased  to  persons  who 
operate  establishments  within  SIC  code 
20  through  39  where  the  owner  has  no 
other  business  interest  in  the  operation 
of  the  covered  facility. 

G.  Annual  Reporting  Period.  Reports 
are  due  annually  and  contain  data  on 
releases  diuing  the  previous  calendar 
year.  The  report  for  any  calendar  year 
must  be  submitted  on  or  before  July  1 
of  the  following  year.  Executive  Order 
12856  provides  that  the  first  year  of 
compliance  for  Federal  agencies  with 
the  reporting  requirements  in  EPCRA 
Section  313  shall  be  no  later  than  for  the 
1994  calendar  year,  with  reports  due  on 
or  before  July  1, 1995. 

H.  Reporting  for  Establishments 
Within  a  Facility.  For  purposes  of 
submitting  a  Form  R,  a  "covered 
facility"  may  consist  of  more  than  one 
estabUshment.  A  separate  Form  R  may 
be  submitted  for  each  establishment  or 
for  each  group  of  establishments  within 
the  facility,  provided  that  activities 
involving  the  toxic  chemical  at  all  the 
establishments  within  the  covered 
facility  fire  reported.  If  each 
establishment  or  group  of 
establishments  files  separate  reports, 
then  separate  reports  must  be  submitted 
for  all  other  chemicals  subject  to 
reporting  at  that  facility.  An 
establishment  or  group  of 
establishments  does  not  have  to  submit 
a  report  for  a  chemical  that  is  not 
manufactiued  (including  imported), 
processed,  otherwise  used,  or  released 
at  that  establishment  or  group  of 
establishments. 


Federal  Register / Vol.  64,  No.  6 /Monday,  January  11,  1999 /Notices 


1695 


I.  Form  R  Availability.  Reports  under 
section  313  of  EPCRA  are  made  on  EPA 
Forai  R  (EPA  Form  9350-1).  the  Toxic 
Chemical  Release  Inventory  (TRI) 
Reporting  Form.  Form  R  is  submitted  to 
EPA,  affected  States,  and  Indian  tribes. 
A  completed  Form  R  must  be  submitted 
for  each  toxic  chemical  manufactured, 
processed,  or  otherwise  used  at  each 
covered  facility  in  excess  of  an 
applicable  threshold. 

EPA  encourages  facilities  te  submit 
the  required  uifonnation  to  EPA  by 
using  magnetic  media  (computer  disk 
or  tape)  in  lieu  of  Form  R.  iksbuctions 
for  sulmiitting  and  usiBg  magnetic 
media  may  abe  be  obtained  from  the 
address  given  in  this  subsection. 

The  most  current  version  of  EPA 
Form  R,  including  instructions  for  Form 
R,  and  related  docimients  may  be 
obtained  from:  Section  313  Ekxnunent 
Distribution  Center,  P.O.  Box  12505. 
Cincinnati,  OH  45212. 

EPA  Form  R  and  instructions  also 
may  be  obtained  by  calling  the  EPCRA 
Information  Hotline.  Questions  about 
completing  Form  R  may  be  directed  to 
the  EPCRA  Information  Hotline  at  the 
following  address  or  telephone 
numbers:  Emergency  Planning  and 
Community  Ri^t-to-Know  (EPCRA) 
Information  Hotline,  Environmental 
Protection  Agency,  401  M  Street,  SW 
(OS-120),  Washington,  DC  20460;  800- 
535-2002  or  703-920-9877  from  8:30 
a.m.  to  7:30  p.m.  Eastern  Time  (Mon-Fri, 
except  Federal  holidays.). 

The  toll-free  nimiber  is  accessible 
throughout  the  United  States,  including 
Washington,  DC,  and  Alaska.  EPA 
Regional  Staff  may  also  be  of  assistance. 

EPA  has  developed  a  package  called 
the  Toxic  Chemical  Release  Inventory 
Reporting  System.  The  diskette  comes 
with  complete  instructions  for  use.  It 
also  provides  prompts  and  messages  to 
help  report  according  to  EPA 
instructions.  For  copies  of  the  diskette, 
call  the  EPCRA  Hotline. 

J.  Where  Reports  Are  To  Be  Sent. 
Reports  are  to  be  sent  to  EPA  and  to  the 
State-designated  Sec.  313  contact  for  the 
State  in  which  the  facility  is  located  or 
the  designated  official  of  an  Indian  tribe 
if  it  is  located  on  Indian  land. 

Send  reports  to  EPA  by  mail  to: 
EPCRA  Reporting  Center,  P.O.  Box 
23779,  Washington,  DC  20026-3779, 
Attn:  Toxic  Chemical  Release  Inventory. 
To  submit  a  Form  R  via  hand  deUvery 
or  certified  mail,  the  EPCRA 
Information  Hotline  may  be  called  to 
obtain  the  street  address  of  the  EPCRA 
Reporting  Center.  The  Form  R 
instructions  include  appropriate  State 
submission  addresses.  Note  that  "state" 
also  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 


Guam,  American  Samoa,  the  U.S.-Virgin 
Islands,  the  Northern  Mariana  Islands, 
and  any  other  territory  or  possession 
over  which  the  United  States  has 
jurisdiction.  The  Form  R  instructions 
also  include  information  on  sending 
copies  to  the  applicable  Indian  tribe  and 
submission  of  reports  in  magnetic  media 
and  computer-generated  facsimile 
forms. 

K.  Supplier  Notification  Requirement 

1.  Basic  Requirement.  EPA  regulations 
provide  that  a  facility  that  manufactures 
(including  imports)  or  processes  a  toxic 
chemical  and  sells  or  otherwise 
distributes  a  mixture  or  trade  name 
product  containing  the  toxic  chemical  to 
a  faciUty  in  Standard  Industrial 
Classification  Codes  20  through  30  that 
employs  ten  or  more  people,  or  to  a 
person  who  in  turn  may  sell  or 
otherwise  distribute  such  mixtiue  or 
trade  name  product  to  such  a  facility, 
must  provide  a  notification  to  each 
person  to  whom  the  mixture  or  trade 
name  product  is  sold  or  otherwise 
distributed  from  the  facility. 

Note:  40  CFR  372.45  states  that  only  those 
facilities  that  are  in  Standard  Industrial 
ClassiHcation  (SIC)  codes  20  through  39  (see 
40  CFR  372.22(b))  must  provide  a  supplier 
notification.  However,  Executive  Order 
12856  states  that  each  Federal  agency  is  to 
comply  with  the  provisions  set  forth  in 
section  313  of  EPCRA  and  all  implementing 
regulations  without  regard  to  the  SIC 
delineations  that  apply  to  the  Federal 
agency's  focilities. 

40  CFR  372.45(h)  addresses  operation 
of  separate  establishments  within  a 
single  facility  by  two  organizations  that 
do  not  have  common  ownership  or 
control. 

2.  Notification  Contents.  The 
notification  shall  be  in  writing  and  shall 
include: 

(a)  A  statement  that  the  mixture  or 
trade  name  product  contains  a  toxic 
chemical  or  chemicals  subject  to  the 
reporting  requirements  of  EPCRA 
section  313  and  40  CFR  part  372. 

(b)  The  name  of  each  toxic  chemical, 
and  the  associated  Chemical  Abstracts 
Service  registry  number  of  each 
chemical  if  applicable,  as  set  forth  in  40 
CFR  372.65. 

(c)  The  percent  by  weight  of  each 
toxic  chemical  in  the  mixtiu«  or  trade 
name  product. 

3.  Notification  Procedure.  The  written 
notice  shall  be  provided  to  each 
recipient  of  the  mixture  or  trade  name 
product  with  at  least  the  first  shipment 
of  each  mixture  or  trade  name  product 
in  each  calendar  year,  beginning  with 
the  chemical's  applicable  effective  date 
(see  40  CFR  372.65  for  effective  dates). 


If  an  MSDS  is  required  to  be  prepared 
and  distributed  for  the  mixture  or  trade 
name  product  in  accordance  with  29 
CFR  1910.1200,  the  notification  must  be 
attached  to  or  otherwise  incorporated 
into  the  MSDS.  When  the  notification  is 
attached  to  the  MSDS,  the  notice  must 
contain  clear  instructions  that  the 
notifications  must  not  be  detached  from 
the  MSDS  and  that  any  copying  and 
redistribution  of  the  MSDS  shall  include 
copying  and  redistribution  of  the  notice 
attached  to  copies  of  the  MSDS 
subsequently  redistributed. 

4.  Exemption  finm  Notification. 
Notifications  are  not  required  in  the 
following  instances: 

(a)  If  a  mixture  or  trade  name  product 
contains  no  toxic  chemical  in  excess  of 
the  applicable  de  minimis  concentration 
(see  subsection  F.  Exemptions  fix)m 
Reporting). 

(b)  If  a  mixture  or  trade  name  product 
is  one  of  the  following: 

(1)  An  "article"  (see  subsection  F. 
Exemptions  frvm  Reporting); 

(2)  Foods,  drugs,  cosmetics,  alcoholic 
beverages,  tobacco,  or  tobacco  products 
packaged  for  distribution  to  the  general 
public. 

(3)  any  consiuner  product  as  the  term 
is  defined  in  the  Consumer  Product 
Safety  Act  (15  U.S.C.  1251  et  seq.) 
packaged  for  distribution  to  the  general 
public. 

Note:  EPA  regulaiiops  also  state  that  a 
p)erson  is  not  subject  to  the  supplier 
notification  requirement  to  the  extent  the 
{jerson  does  not  know  that  the  facility  or 
establishment(s)  is  selling  or  otherwise 
distributing  a  toxic  chemical  to  another 
person  in  a  mixture  or  trade  name  product. 
However  "  *  •  a  person  has  such  knowledge 
If  the  person  receives  a  notice  *  •   •  from  a 
supplier  of  a  mixture  or  trade  name  product 
and  the  p>erson  in  turn  sells  or  otherwise 
distributes  that  mixture  or  trade  name 
product  to  another  person."  (40  CFR 
372.45(g)) 

5.  Change  in  Mixture  or  Trade  Name 
Product.  If  a  facility  changes  a  mixture 
or  trade  name  product  for  which 
notification  was  previously  provided  by 
adding  a  toxic  chemical,  removing  a 
toxic  chemical,  or  changing  the  percent 
by  weight  of  a  toxic  chemical  in  the 
mixture  or  trade  name  product,  the 
facility  shall  provide  each  recipient  of 
the  changed  mixture  or  trade  name 
product  a  revised  notification  reflecting 
the  change  with  the  first  shipment  of  the 
changed  mixture  or  trade  name  product 
to  the  recipient. 

If  a  facility  discovers: 

(a)  That  a  mixture  or  trade  name 
product  previously  sold  or  otherwise 
distributed  to  anotLar  person  during  the 
calendar  year  contains  one  or  more  toxic 
chemicals,  and 
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(b)  That  any  notification  provided  to 
such  other  persop  in  that  calendar  year 
either  did  not  prj)perly  identify  any  of 
the  toxic  chemicbis  or  did  not 
accurately  preseol  the  percent  by  weight 
of  any  of  the  toxic  chemicals  in  the 
mixture  or  trade  pame  product, 
the  facility  shall  provide  a  new 
notification  to  thfe  recipient  within  30 
days  of  the  disco(very  and  identify  the 
prior  shipments  Of  the  mixture  or 
product  to  whicli  the  new  notification 
applies.  I 

6.  Trade  Secret.  If  the  specific  identity 
of  a  toxic  chemiqal  in  a  mixture  or  trade 
name  product  is  jconsidered  to  be  a  trade 
secret  under  provisions  of  29  CFR 
1910.1200.  the  notice  shall  contain  a 
generic  chemical  name  that  is 
descriptive  of  thit  toxic  chemical. 

If  the  specific  percent  by  weight 
composition  of  ai  toxic  chemical  in  the 
mixture  or  trade  pame  product  is 
considered  to  beia  trade  secret  under 
applicable  state  law  or  under  the 
Restatement  of  Torts  section  757, 
comment  b,  the  ilotice  must  contain  a 
statement  that  th^  chemical  is  present  at 
a  concentration  that  does  not  exceed  a 
specified  upper  lound  concentration 
value.  For  example,  a  mixture  contains 
12  percent  of  a  toxic  chemical. 
However,  the  supplier  considers  the 
specific  concentiation  of  the  toxic 
chemical  in  the  product  to  be  a  trade 
secret.  The  notice  would  indicate  that 
the  toxic  chemical  is  present  in  the 
mixture  in  a  concentration  of  no  more 
than  15  percent  by  weight.  The  upper 
bound  value  choeen  must  be  no  larger 
than  necessary  to  adequately  protect  the 
trade  secret. 

L.  Recordkeeping 

1.  Retention  oiForm  R  Materials  and 
Documentation,  pach  facility  subject  to 
the  reporting  requirements  of  this 
chapter  (30-60)  ijnust  retain  the 
following  records  for  a  period  of  3  years 
from  the  date  of  ihe  submission  of  a 
Form  R: 

(a)  A  copy  of 
by  the  facility; 

(b)  All  suppo: 
documentation 


ich  Form  R  submitted 


ing  materials  and 
sed  to  make  the 

compliance  detehnination  that  the 

facility  is  a  cove^d  facility; 
(c)  Documentajtion  supporting  a 

submitted  Form  p.  including: 

(1)  Document^ion  supporting  any 
determination  thet  a  claimed  allowable 
exemption  from  reporting  applies. 

(2)  Data  supporting  the  determination 
of  whether  a  thr^hold  applies  for  each 
toxic  chemical,  i 

(3)  Documentation  supporting  the 
calculations  of  tl^e  quantity  of  each  toxic 
chemical  releasejj  to  the  environment  or 
transferred  to  anioff-site  location. 


(4)  Documentation  supporting  the  use 
indications  and  quantity  on  site 
reporting  for  each  toxic  chemical, 
including  dates  of  manufacturing, 
processing,  or  use. 

(5)  Docimientation  supporting  the 
basis  of  estimate  used  in  developing  any 
release  or  off-site  transfer  estimates  for 
each  toxic  chemical. 

(6)  Receipts  or  manifests  associated 
with  the  transfer  of  each  toxic  chemical 
in  waste  to  off-site  locations. 

(7)  Documentation  supporting 
reported  waste  treatment  methods, 
estimates  of  treatment  efficiencies, 
ranges  of  influent  concentration  to  such 
treatment,  the  sequential  nature  of 
treatment  steps,  if  applicable,  and  the 
actual  operating  data,  if  applicable,  to 
support  the  waste  treatment  efficiency 
estimate  for  each  toxic  chemical. 

2.  Retention  of  Supplier  Notification 
Materials  and  Documentation.  Each 
facility  subject  to  the  supplier 
notification  requirement  (see  subsection 
K.  Supplier  Notification  Requirement) 
must  retain  the  following  records  for  a 
period  of  3  years  from  the  date  of  the 
submission  of  a  notification: 

(a)  A  copy  of  each  notice. 

(b)  All  supporting  materials  and 
documentation  used  to  make  the 
compliance  determination  that  the 
facility  is  a  covered  facility. 

(c)  All  supporting  materials  and 
documentation  used  by  the  facility  to 
determine  whether  a  supplier 
notification  is  required. 

(d)  All  supporting  materials  and 
docimientation  used  in  developing  each 
required  notice. 

3.  Availability  of  Records.  Records 
must  be  maintained  at  the  facility  to 
which  the  Form  R  report  applies  or  from 
which  a  notification  was  provided.  Such 
records  must  be  readily  available  for 
purposes  of  inspection  by  EPA. 
According  to  the  Form  R  instructions,  in 
the  event  of  a  problem  with  data 
elements  on  a  facility's  Form  R.  EPA 
may  request  docimientation  that 
supports  the  information  reported  from 
the  facility.  EPA  may  conduct  data 
quality  reviews  of  past  Form  R 
submissions.  An  essential  component  of 
this  process  would  be  to  review  a 
facility's  records  for  accuracy  and 
reliability.  The  Form  R  instructions 
include  a  list  of  records  that  a  facility 
should  maintain  in  addition  to  those 
that  are  required  to  be  maintained. 

30-60-80    Public  Availability  of 
Information;  Withholding  and 
Disclosure  of  Trade  Secrets 

A.  Availability  of  Information  to 
Public.  EPCRA  section  324  (42  U.S.C. 
11044)  provides  that  each  emergency 
response  plan.  MSDS.  list  of  hazardous 


chemicals,  inventory  form,  toxic 
chemical  release  form,  and  follow-up 
emergency  notice  shall  be  made 
available  to  the  general  public,  subject 
to  trade  secret  limitations,  at  locations 
designated  by  the  Administrator  of  EPA, 
Governor.  State  emergency  response 
commission,  or  local  emergency 
planning  committee.  Each  local 
emergency  planning  committee  must 
annually  publish  a  notice  in  local 
newspapers  indicating  where  members' 
of  the  public  may  review  documents 
that  have  been  submitted  pursuant  to 
EPCRA.  EPA  also  maintains  a  national 
toxic  chemical  inventory,  based  on  TRI 
reports,  in  a  computer  data  base  that  is 
available  to  the  public  on  a  cost- 
reimbursable  basis. 

The  Administrator  of  EPA,  in  any  case 
in  which  the  identity  of  a  toxic  chemical 
is  claimed  as  a  trade  secret,  must 
identify  the  adverse  health  and 
environmental  effects  associated  with 
the  toxic  chemical  and  assure  that  such 
information  is  included  in  the  TRI 
computer  database  and  is  provided  to 
any  person  requesting  information  about 
such  toxic  chemical.  The  appropriate 
Governor  or  state  commission  must 
identify  the  adverse  health  effects 
associated  with  a  hazardous  chemical  or 
extremely  hazardous  substance,  when 
its  identity  is  claimed  as  a  trade  secret, 
and  provide  such  health  effects 
information  to  any  person  requesting 
information  about  the  hazardous 
chemical  or  extremely  hazardous 
substance. 

Section  5-508  of  Executive  Order 
12856  also  provides  that  the  public  shall 
be  afforded  ready  access  to  all  strategies, 
plans,  and  reports  required  to  be 
prepared  by  Federal  agencies  under  the 
order  by  the  agency  preparing  the 
strategy,  plan,  or  report  (to  the  extent 
permitted  by  law).  When  the  reports  are 
submitted  to  EPA,  EPA  is  to  compile  the 
strategies,  plans,  and  reports  and  make 
them  publicly  available  as  well.  Federal 
agencies  are  encouraged  by  the 
Executive  Order  to  provide  such 
strategies,  plans,  and  reports  to  the  State 
and  local  authorities  where  their 
facilities  are  located  for  an  additional 
point  of  access  to  the  public.  Section  6- 
601  of  Executive  Order  12856  authorizes 
an  agency  to  withhold  certain 
information.  (See  30-90) 

B.  Trade  Secret  Procedures.  EPCRA 
section  322  (42  U.S.C.  11042)  provides 
that  a  claim  of  trade  secrecy  may  be 
made  for  the  specific  chemical  identity 
of  an  extremely  hazardous  substance,  a 
hazardous  chemical,  or  a  toxic 
chemical.  Detailed  information  on  how 
to  submit  a  trade  secrecy  claim  for 
information  submitted  pursuant  to  an 
EPCRA  reporting  requirement  is 
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contained  in  40  CFR  Part  350.  A  trade 
secrecy  claim  may  be  submitted  only  to 
EPA  and  must  be  substantiated  by 
providing  specific  answers  to  questions 
on  an  EPA  form  entitled  "Substantiation 
to  Accompany  Claims  of  Trade  Secrecy" 
(see  40  CFR  350.27).  The  submitter  shall 
include  with  its  EPCRA  report  both  a 
sanitized  and  unsanitized  trade  secret 
substantiation  form.  The  unsanitized 
version  must  contain  all  of  the 
infonnation  claimed  as  trade  secret  or 
business  confidential,  properly  marked 
in  accordance  with  EPA  regulations. 
The  sanitized  version  is  identical  to  the 
unsanitized  version  in  all  respects 
except  that  all  of  the  information 
claimed  as  trade  secret  or  business 
confidential  is  deleted,  and  a  generic 
class  or  category  to  describe  the  trade 
secret  chemical  is  included.  This 
sanitized  version  is  the  one  that  is 
submitted  to  state  or  local  authorities,  as 
appropriate. 

C.  Public  Petition  for  Disclosure  of 
Trade  Secret  Information.  The  public 
may  request  the  disclosure  of  a  chemical 
identity  claimed  as  trade  secret  by 
submitting  a  written  petition  to  EFCRA 
Reporting  Center,  Environmental 
Protection  Agency,  P.O.  Box  3348, 
Merrifield.  Va.  2211&-3348.  The 
required  contents  of  the  petition  are 
described  in  40  CFR  350.15.  This  public 
petition  process  covers  only  requests  for 
public  disclosure  of  a  chemical  identify 
claimed  as  trade  secret.  Requests  for 
disclosure  of  other  types  of  infonnation 
must  be  submitted  under  EPA's 
Freedom  of  Information  Act  regulations 
at  40  CFR  part  2. 

D.  Access  by  Federal  Representatives  or 
State  Employees 

1.  Authorized  Federal  Representative 
Access.  Under  EPCRA  section  322(f)  (42 
U.S.C.  11042(f)),  EPA  possesses  the 
authority  to  disclose  information  to  any 
authorized  representative  of  the  United 
States  concerned  with  carrying  out  the 
requirements  of  EPCRA,  even  though 
the  infonnation  mi^t  otherwise  be 
entitled  to  trade  secret  or  confidential 
treatment  under  EPA  regulations.  Such 
authority  will  be  exercised  by  EPA  only 
in  accordance  with  40  CFR  350.23. 

2.  State  Employee  Access.  Any  State 
may  request  access  to  trade  secrecy 
claims,  substantiations,  supplemental 
substantiations,  and  additional 
information  submitted  to  EPA  in 
accordance  with  40  CFR  350.19.  EPA 
must  release  this  information,  even  if 
claimed  confidential,  to  any  State  in 
response  to  its  written  request  is  the 
request  is  from  the  Governor  of  the  State 
and  the  State  agrees  to  safeguard  the 
information  with  procedures  equivalent 
to  those  which  EPA  uses  to  safeguard 


the  information.  The  Governor  may 
disclose  such  information  only  to  State 
eniployees. 

E.  Access  by  Health  Professionals. 
EPCRA  section  323  (42  U.S.C.  11043) 
allows  health  professionals  to  gain 
access  to  chemical  identities,  including 
those  claimed  as  trade  secret,  in  the 
following  circumstances: 

•  For  non-emergency  treatment  and 
diagnosis  of  an  exposed  individual; 

•  By  health  professionals  employed 
by  a  local  government  to  conduct 
preventive  research  studies  and  to 
render  medical  treatment;  or 

•  For  emergency  diagnosis  and 
treatment. 

1.  Non-emergency  Access.  In  all 
circiunstances  but  the  medical 
emergency,  the  health  professional  must 
submit  a  vnitten  request  and  a  statement 
of  need,  as  well  as  a  confidentiality 
agreement,  to  the  facifity  holding  the 
trade  secret.  The  statement  of  need 
verifies  that  the  health  professional  will 
be  using  the  trade  secret  information 
only  for  the  needs  permitted  in  the 
statute,  and  the  confidentiality 
agreement  ensures  that  the  health 
professional  will  not  make  any 
imauthorized  disclosures  of  the  trade 
secret.  The  required  contents  of  the 
written  request  for  access,  including  a 
certification  signed  by  the  health 
professional  stating  that  the  information 
contained  in  the  statement  of  need  is 
true,  and  the  confidentiality  statement 
are  contained  in  40  CFR  350.40. 
Following  receipt  of  a  written  request, 
the  facility  to  which  such  request  is 
made  shall  provide  the  requested 
information  to  the  health  professional 
promptly. 

2.  Emergency  Access.  In  the  event  of 
medical  emergency,*  a  facility  which  is 
subject  to  the  EPCRA  reporting 
requirements  must  provide  a  copy  of  a 
MSDA,  an  inventory  form,  or  a  toxic 
chemical  release  form,  including  the 
specific  chemical  identity,  if  know,  of  a 
hazardous  chemical,  extremely 
hazardous  substance,  or  a  toxic 
chemical,  to  any  treating  physician  or 
nurse  who  requests  such  information. 
The  treating  physician  or  nurse  must 
have  first  determined  that: 

(a)  A  medical  emergency  exists  as  to 
the  individual  or  individuals  being 
diagnosed  or  treated; 

(b)  The  specific  chemical  identity  of 
the  chemical  concerned  is  necessary  for 
or  will  assist  in  emergency  or  first-aid 
diagnosis  or  treatment;  and 

(c)  The  individual  or  individuals 
being  diagnosed  or  treated  have  been 
exposed  to  the  chemical  concerned. 

The  specific  chemical  identity  must 
be  provided  to  the  requesting  treating 
physician  or  nurse  immediately 


following  the  request,  without  requiring 
a  written  statement  of  need  or  a 
confidentiahty  agreement  in  advance.  A 
written  statement  of  need  and 
confidentiality  agreement  may  be 
required  from  the  treating  physician  or 
nurse  as  soon  as  circumstances  permit. 
The  required  contents  of  the  statement 
of  need  and  confidentiality  agreement 
are  specified  in  40  CFR  350.40. 

•"Medical  emergency"  means  "any 
unforeseen  condition  which  a  health 
professional  would  judge  to  require  urgent 
and  unscheduled  medical  attention.  Such  a 
condition  is  one  which  results  in  sudden 
and/or  serious  symptom(s)  constituting  a 
threat  to  a  person's  physical  or  psychological 
well-being  and  which  requires  immediate 
medical  attention  to  prevent  f>ossible 
deterioration,  disability,  or  death."  (40  CFR 
350.40(a)). 

30-60-90    Compliance 

A.  Internal  Reviews.  OPDIVs/ 
STAFFDIVs  shall  conduct  internal 
reviews  and  audits  and  take  such  other 
steps  as  may  be  necessary  to  monitor 
compliance  with  the  requirements  of 
this  chapter  (30-60)  and  Executive 
Order  12856.  CorapUance  with  EPCRA 
means  compliance  with  the  same 
substantive,  procedural,  and  other 
statutory  and  regulatory  requirements 
that  would  apply  to  a  private  person. 

B.  Annual  Progress  Report.  The 
Secretary  will  submit  annual  progress 
reports  to  the  EPA  Administrator 
beginning  on  October  1,  1995,  regarding 
the  progress  that  has  been  made  in 
complying  with  all  aspects  of  Executive 
Order  12856.  This  report  and  OPDIV/ 
STAFFDIV  responsibilities  are 
described  in  chapter  30-09. 

C.  Technical  Assistance  from  EPA. 
OPDIVs/STAFFDIVs  are  encouraged  to 
request  technical  advice  and  assistance 
from  EPA  in  order  to  foster  full 
compliance  with  Executive  Order  12856 
and  this  chapter  (30-60). 

D.  EPA  Monitoring.  Executive  Order 
12856  provides  that  the  Administrator 
of  EPA,  in  consultation  with  the 
Secretary,  may  conduct  such  reviews 
and  inspections  as  may  be  necessary  to 
monitor  compUance  with  the  agency's 
EPCRA  responsibilities  contained  in 
sections  30-60-20  through  30-60-70  of 
this  chapter.  OPDIVs/STAFFDIVs  are  to 
cooperate  fully  with  the  efforts  of  the 
Administrator  to  ensure  compliance 
with  Executive  Order  12856.  Should  the 
Administrator  notify  an  OPDIV/ 
STAFFDIV  that  it  is  not  in  compliance 
with  an  applicable  provision  of 
Executive  Order  12856,  the  OPDIV/ 
STAFFDIV  shall  achieve  compliance  as 
promptly  as  is  practicable. 

E.  State  and  Local  PJght-to-Know 
Requirements.  OPDIV/STAFFDfVs  are 
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encouraged  to  coi  iply  with  all  state  and 
local  right-to-kno>v  requirements  to  the 
extent  that  compliance  with  such  laws 
and  requirements! is  not  otherwise 
already  mandateq. 

F.  Prior  Agreenients  for  Application  of 
EPCRA.  The  compliance  dates  for 
application  of  EPCRA  set  forth  in 
Executive  Order  12856  are  not  intended 
to  delay  impleme  itation  of  earlier 


Emergency      Plani^ing 

§  11003(d)). 
Emergency  Release 


timetables  already  agreed  to  by  an 
OPDIV/STAFFDIV  and  are  inapplicable 
to  the  extent  they  interfere  with  those 
timetables. 

30-60-100    Civil  and  Criminal 
Penalties 

EPCRA  section  325  (42  U.S.C.  11045) 
establishes  administrative,  civil,  and 
criminal  penalties  for  violation  of  the 
Act.  Table  2,  following,  indicates 


penalties  that  apply  for  specific 
violations.  Clertain  section  325  penalties 
do  not  apply  to  government  entities. 
Moreover,  Executive  Order  12856  does 
not  make  the  provisions  of  section  325 
applicable  to  any  Federal  agency  or 
facility,  except  to  the  extent  that  such 
Federal  agency  or  facility  would 
independently  be  subject  to  such 
provision. 


Table  2.— Summary  of  EPCRA  Penalties 


Requirement 


(42       U.S.C.       §11002(0); 
Notification  (42  U.S.C.  §11004)  ... 


MSDS  Reportng  (4!  U.S.C.  §  1 1021) '   

Inventory  Reporting  1(42  U.S.C.  §11022)^  

TRI  Reporting  (42  US.C.  §11023)^  

Provision  of  Infomlation  to  Health  professionals  (42 

U.S.C.  §  11043(b))'. 
Failure  to  Substantiate  Trade  Secret  Claim  (42  U.S.C. 

§  11042(a)(2)).      I 

Frivolous  Trade  Secret  Claim 

Disclosure    Trade    Secret    Information    (42    U.S.C. 

§11042). 


Administrative  penalty 


$25,000  per  day  

Second  violation:  $75,000 
per  day. 

$10,000  per  day  

$25,000  per  day  

$25,000  per  day  

$10,000  per  day  

$10,000  per  day  

$25,000  per  claim 


Civil  penalty 


$25,000  per  day. 

$25,000  per  day  

Second  violation:  $75,000 
per  day. 


$10,000  per  day. 
$10,000  per  day. 
$25,000  per  day. 
$10,000  per  day. 

$10,000  per  day. 

$25,000  per  claim. 


Criminal  penalty 


25,000  or  two  (2)  years  inv 
prisonment  or  both 

Second  conviction  $50,000 
or  five  (5)  years  impris- 
onment or  tx>th 


$20,000  or  one  year  im- 
prisonment or  lx)th. 


'  Penalty  does  not  apply  to  a  "government  entity." 


HHS  Chapter  30-^0— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  PollutioA  Prevention  Act  of 
1990  (PPA)  Requitements 
30-70-00       Background 
05       Applicability 
10       Responsibilities 
20       Pollution  Prevention  Policy 
30       Defi  nitions 
40       Tox  ic  Chemical  Source  Re- 
di  iction  and  Recycling  Re- 
p(  (rting 
Public  Availability  of  Source 

Reduction  Information 
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Background 

The  Pollution  Prevention  Act  of  1990, 
42  U.S.C.  13101-13109.  establishes 
national  policy  that  pollution  is  to  be 
prevented  or  reduced  at  the  source.  The 
Act  also  requires  the  reporting  of  efforts 
to  reduce  toxic  cqemical  releases 
through  source  rejduction  and  recycling. 
This  reporting  reduirement  affects  all 
facilities  required  to  submit  Form  R 
under  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1988  (EPCRA)  (see  30-60). 

The  Administrator  of  EPA  is  required 
by  the  PPA  to  de\  elop  a  strategy  to 
promote  source  niduction  and  to  submit 
a  bieiuiial  report  o  Congress  that 
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describes  the  actions  taken  to 
implement  the  strategy  and  analyzes  the 
source  reduction  and  recycling  data 
submitted  on  Form  R.  EPA  must  also 
promote  source  reduction  practices  in 
other  federal  agencies;  review  EPA 
regulations  to  determine  their  effect  on 
source  reduction;  make  matching  grants 
to  states  to  promote  the  use  of  source 
reduction  techniques  by  businesses;  and 
establish  a  Source  Reduction 
Clearinghouse. 

30-70-05    Applicability 

A.  Agency  Facilities.  Executive  Order 
12856  provides  that  EPCRA  and  the 
PPA  apply  to  all  Federal  executive 
agencies  that  either  own  or  operate  a 
"facility"  as  that  term  is  defined  in 
EPCRA,  if  such  facility  meets  the 
EPCRA's  threshold  requirements  for 
compliance.  The  statutory  definition  of 
facility  is: 

All  buildings,  equipment,  structures,  and 
other  stationary  items  which  are  located  on 
a  single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated  by  the 
same  person  (or  by  any  person  which 
controls,  is  cootrolled  by,  or  under  common 
control  with,  such  person).  For  purposes  of 
emergency  release  notification,  the  term 
includes  motor  vehicles,  rolling  stock,  and 
aircraft  (42  U.S.C.  11049(4)). 

EPA  regulations  revise  the  statutory 
definition  of  facility  to  include 


"manmade  structures  in  which 
chemicals  are  purposefully  placed  or 
removed  through  human  means  such 
that  it  functions  as  a  containment 
structure  for  human  use."  (40  CFR 
355.20,  370.2).  The  purpose  of  the 
revision  was  to  clarify  that  the 
definition  applies  to  certain  subsurface 
structures. 

Executive  Order  12856  modifies  the 
statutory  definition  of  facility  in  one 
respect.  Each  OPDIV/STAFFDIV  must 
comply  with  the  reporting  provisions  of 
the  PPA  without  regard  to  the  Standard 
Industrial  Classification  (SIC) 
delineations  that  apply  to  the 
organization's  facilities,  and  such 
reports  shall  be  for  all  releases, 
transfers,  and  wastes  at  such  facilities 
without  regard  to  the  SIC  code  of  the 
activity  leading  to  the  release,  transfer, 
or  waste.  All  other  existing  statutory  or 
regulatory  limitations  or  exemptions  on 
the  application  of  EPCRA  section  313 
shall  apply  to  the  PPA  reporting 
requirements  in  this  chapter  (see  30-60- 
70). 

B.  Covered  Facilities.  The  reporting 
requirements  of  this  chapter  apply  to 
facilities  that  must  submit  a  Toxic 
Chemical  Release  Inventory  Report 
(Form  R)  under  section  313  of  EPCRA. 
A  completed  Form  R  must  be  submitted 
for  each  toxic  chemical  manufactured, 
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processed,  or  otherwise  used  at  a 
covered  facility  in  excess  of  the 
threshold  quantity  established  for  that 
chemical  (see  30-60-70).  Each  OPDIV/ 
STAFFDIV  must  apply  all  of  the 
provisions  of  this  chapter  to  each  of  its 
covered  facilities,  except  for  a  federal 
agency  outside  the  customs  territory  of 
the  United  States. 

C.  COCO'S.  Executive  Order  12856 
does  not  alter  the  obligations  which 
government-owned,  contractor-operated 
facihties  (GOCOS)  have  under  EPCRA 
and  the  PPA  independent  of  that  order 
or  subjects  such  facilities  to  EPCRA  or 
PPA  if  they  are  otherwise  excluded. 
However,  each  OPDIV/STAFFDIV  shall 
include  the  releases  and  transfers  from 
all  such  facilities  when  meeting  all  of  its 
responsibilities  under  this  chapter. 

D.  Preliminary  List  of  Covered 
Facilities.  The  Secretary  was  required  by 
Executive  Order  12856  to  provide  the 
Administrator  of  EPA  by  December  31, 
1993,  with  a  preliminary  list  of  facilities 
that  potentially  meet  the  requirements 
for  reporting  under  the  threshold 
provisions  of  EPCRA,  PPA,  and 
Executive  Order  12856. 

30-70-10    Responsibilities 

A.  HHS.  An  objective  of  Executive 
Order  12856  (see  30-80)  is  to  ensure 
that  all  Federal  agencies  conduct  their 
facility  management  and  acquisition 
activities  so  that,  to  the  maximum 
extent  practicable,  the  quantity  of  toxic 
chemicals  entering  any  wastestream, 
including  any  releases  to  the 
environment,  is  reduced  as 
expeditiously  as  possible  through 
source  reduction;  that  waste  that  is 
generated  is  recycled  to  the  maximum 
extent  practicable;  and  that  any  wastes 
remaining  are  stored,  treated,  or 
disposed  of  in  a  manner  protective  of 
public  health  and  the  environment. 

Executive  Order  12856  requires  the 
Secretary  to  comply  with  the  reporting 
provisions  set  forth  in  section  6607  of 
the  PPA  (42  U.S.C.  13106),  all 
implementing  regulations,  and  future 
amendments  to  these  authorities,  in 
light  of  applicable  guidance  as  provided 
by  EPA. 

B.  OPDIVs/STAFFDIVs.  The  head  of 
each  OPDIV/STAFFDIV  is  responsible 
for  ensuring  that  the  OPDIV/STAFFDIV 
takes  all  necessary  actions  to  prevent 
pollution  in  accordance  with  Executive 
Order  12856,  and  for  that  organization's 
compliance  with  the  provisions  of  the 
PPA.  Compliance  with  the  PPA  means 
compliance  with  the  same  substantive, 
procedural,  and  other  statutory  and 
regulatory  requirements  that  would 
apply  to  a  private  person.  An  OPDIV/ 
STAFFDIV  should  consult  with  EPA 
when  a  question  arises  as  to  the 


appUcability  of  Executive  Order  12856 
to  a  particular  facility. 

30-70-20    Pollution  Prevention  Policy 

A.  Pollution  Prevention  Act.  Section 
6602(b)  (42  U.S.C.  13101(b))  of  the  PPA 
states  that  it  is  the  national  policy  of  the 
United  States  that: 

Pollution  should  be  prevented  or  reduced 
at  the  source  whenever  feasible;  pollution 
that  cannot  be  prevented  should  be  recycled 
in  an  environmentally  safe  manner  whenever 
feasible;  pollution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  whenever 
feasible;  and  disposal  or  other  release  into 
the  environment  should  be  employed  only  as 
a  last  resort  and  should  be  conducted  in  an 
environmentally  safe  manner. 

OPDIVs/STAFFDIVs  are  to 
incorporate  the  environmental 
management  hierarchy  stated  in  this 
pohcy  into  their  environmental 
management  practices  and  procedures. 

Source  reduction  is  fundamentally 
different  and  more  desirable  than  waste 
management  and  pollution  control. 
Preventing  pollution  before  it  is  created 
is  preferable  to  trying  to  manage,  treat, 
or  dispose  of  pollution  after  it  is 
generated.  OPDIVs/STAFFDIVs  are 
encoiu'aged  to  take  advantage  of 
opportunities  to  reduce  or  prevent 
pollution  at  the  source  through  cost- 
effective  changes  in  production, 
operation,  and  raw  materials  use.  Such 
changes  can  result  in  substantial  savings 
in  reduced  raw  materials,  pollution 
control,  and  UabiUty  costs  as  well  as 
help  protect  the  environment  and 
reduce  the  risks  to  worker  health  and 
safety. 

B.  Executive  Order  12856.  Executive 
Order  12856  indicates  that  the  Federal 
government  should  become  a  leader  in 
the  field  of  pollution  prevention 
through  the  management  of  its  facilities, 
its  acquisition  practices,  and  in 
supporting  the  development  of 
innovative  pollution  prevention 
programs  and  technologies.  Additional 
pohcies  and  requirements  that  apply  to 
pollution  prevention  are  contained  in 
chapter  30-80. 

30-70-30    Definitions 

A.  Pollution  Prevention.  Executive 
Order  12856  defines  "pollution 
prevention"  in  section  2-203  to  mean 
"source  reduction,"  as  defined  in  the 
PPA,  and  other  practices  that  reduce  or 
eliminate  the  creation  of  pollutants 
through: 

•  Increased  efficiency  in  the  use  of 
raw  materials,  energy,  water,  or  other 
resources;  or 

•  Protection  of  natural  resources  by 
conservation. 

EPA  has  issued  a  Statement  of 
Definition  of  Pollution  Prevention  that 


is  identical  to  the  definition  in  section 
2-203  of  Executive  Order  12856 
(Memorandimi  from  F.  Heiuy  Habicht  n. 
Deputy  Administrator,  Environmental 
Protection  Agency,  Subject:  EPA 
Definition  of  "Pollution  Prevention",  to 
All  EPA  Personnel  (May  28,  1992)).  The 
Statement  of  Definition  explains  that 
recycling,  energy  recovery,  treatment, 
and  disposal  are  not  included  within 
EPA's  definition  of  pollution 
prevention.  In  distinguishing  between 
prevention  of  pollution  and  recycUng, 
EPA  includes  "in-process  recycling" 
within  the  definition  of  "pollution 
prevention."  "Out-of-process  recycling" 
is  part  of  recycling  and  is  not  part  of  the 
definition.  The  Statement  of  Definition 
also  comments  that  recycUng  that  is 
conducted  in  an  environmentally  sound 
maimer  shares  many  of  the  advantages 
of  prevention — it  can  reduce  the  need 
for  treatment  or  disposal,  and  conserve 
energy  and  resoiux;es. 

Note:  A  different  definition  of  pollution 

prevention  is  used  in  guidance  from  the 
Council  on  Environmental  Quality  in  NEPA 
matters  (see  30-50-50). 

B.  Source  Reduction.  "Source 
reduction"  is  defined  in  PPA  section 
6603(6)  (42  U.S.C.  13102(5))  to  mean 
any  practice  that: 

•  Reduces  the  amoimt  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
enviroimient  (including  fugitive 
emissions)  prior  to  recycling,  treatment 
or  disposal;  and 

•  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

The  term  includes  equipment  or 
technology  modifications,  process  or 
procedure  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control. 

The  term  "source  reduction"  does  not 
include  any  practice  that  alters  the 
physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  that  is  not  integral  to  and 
necessary  for  producing  a  product  or 
providing  a  service. 

30-70-40    Toxic  Chemical  Source 
Reduction  and  Recycling  Reporting 

A.  Requirement.  Section  6607  of  the 
PPA  (42  U.S.C.  13106)  directs  each 
facility  that  is  required  to  file  an  annual 
toxic  chemical  release  form  (Form  R) 
imder  Sec.  313  of  LPCRA  to  include  a 
toxic  chemical  soiut:e  reduction  and 
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recycling  report  whth  its  toxic  chemical 
release  filing.  The  report  must  cover 
each  toxic  chemical  required  to  be 
reported  on  Form  R.  Form  R  is 
discussed  in  30-6P-70.  Reporting 
requirements  und^r  the  PPA  cover 
releases  of  toxic  cfiemicals  to  all  media 
(air,  water,  and  laid). 

B.  Reporting  Period.  A  facility  that  is 
subject  to  the  EPCRA  section  313  and 
PPA  section  6607  ^reporting 
requirements  shall  submit  annually  a 
Toxic  Chemical  Release  Inventory 
Reporting  Form  (florm  R)  to  EPA  and  to 
aff^ected  States  an(^  Indian  tribes  (see 
30-60-70).  Executive  Order  12856 
provides  that  the  prst  year  of 
compliance  for  Fejderal  agencies  with 
the  PPA's  reportii^g  requirements  shall 
be  no  later  than  fci-  the  1994  calendar 
year,  with  reports  due  on  or  before  July 
1,  1995. 

C.  Toxic  Chemicals  to  be  Reported. 
The  toxic  chemic4ls  that  are  subject  to 
EPCRA  section  313  and  PPA  section 
6607  reporting  arq  listed  in  40  CFR 
372.65.  Additionsito,  or  deletions  from, 
the  list  are  descril^d  each  year  in  the 
EPA  Toxic  Chemical  Release  Inventory 
Reporting  Form  R  and  Instructions 
published  in  the  Hederal  Register  and 
available  booklet  lorm  from  EPA.  A 
completed  Form  K  must  be  submitted 
for  each  toxic  chetnical  manufactured, 
processed,  or  otherwise  used  at  a 
covered  facility  inj  excess  of  the 
threshold  quantity  established  for  that 
chemical  (see  30-60-70).  Form  R  now 
includes  data  elei^ents  mandated  by 
section  6607  of  thfe  PPA.  A  facility  must 
provide  information  about  source 
reduction  and  recycling  activities 
related  to  each  toxic  chemical  reported 
on  Form  R. 

D.  Information  to  be  Reported  based  on 
the  "Instructions  for  Completing  EPA 
Form  R" 

1.  Chemical  Qumtities.  Facilities 
must  provide  the  I  bllowing  quantity 
information  (in  pqimds)  for  each  toxic 
chemical  reportedl  on  Form  R  for  the 
current  reporting  ^ear,  the  prior  year, 
and  quantities  anacipated  in  both  the 
first  year  immedi^ely  following  the 
reporting  year  an(^  the  second  year 
following  the  repdrting  year  (future 
estimates):  I 

(a)  Quantity  of  tne  toxic  chemical 
(prior  to  recycling!  treatment  or  disposal 
but  not  including  bne-time  events) 
entering  any  wast^  stream  or  otherwise 
released*  into  thelenvironment. 

'Reportable  relea^s  include  "any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  injecting,  escaping, 
leaching,  dumping,  >r  disposing  into  the 
environment  (incluc  ing  the  abandonment  of 
barrels,  containers,  snd  other  closed 


receptacles)."  (EPCRA  §  329(8);  42  U.S.C. 
11049(8)). 

(b)  Quantity  of  the  toxic  chemical  or 
a  mixture  containing  a  toxic  chemical 
that  is  used  for  energy  recovery  on-site 
or  is  sent  off-site  for  energy  recovery, 
unless  it  is  a  commercially  available 
fuel; 

Note:  Reportable  on-site  and  off-site  energy 
recovery  is  the  combustion  of  a  residual 
material  containing  a  TRI  toxic  chemical 
when  (1)  the  combustion  unit  is  integrated 
into  an  energy  recovery  system  (i.e., 
industrial  furnaces,  industrial  kilns,  and 
boilers);  and  (ii)  the  toxic  chemical  is 
combustible  and  has  a  heating  value  high 
enough  to  sustain  combustion. 

(c)  Quantity  of  the  toxic  chemical  or 
a  mixture  containing  a  toxic  chemical 
that  is  recycled  on-site  or  is  sent  off-site 
for  recycling; 

(d)  Quantity  of  the  toxic  chemical  or 
a  mixture  containing  a  toxic  chemical 
that  is  treated  on-site  or  is  sent  to  an  off- 
site  location  for  waste  treatment;  and 

(e)  Total  quantity  of  toxic  chemical 
released  directly  into  the  environment 
or  sent  off-site  for  recycling,  waste 
treatment,  energy  recovery,  or  disposal 
during  the  reporting  year  due  to  any  of 
the  following  events: 

(1)  Remedial  actions. 

(2)  Catastrophic  events,  such  as 
earthquakes,  fires,  or  floods;  or 

(3)  One-time  events  not  associated 
with  normal  or  routine  production 
processes. 

Note:  The  PPA  separates  the  reporting  of 
quantities  of  toxic  chemical  recycled,  used 
for  energy  recovery,  treated,  or  disposed  that 
are  associated  with  normal  or  routine 
production  operations  from  those  that  are 
not.  Other  sections  of  Form  R  dealing  with 
releases  to  the  environment  and  off-site 
transfers  must  include  all  releases  and 
transfers  as  appropriate,  regardless  of 
whether  they  arise  from  catastrophic, 
remedial,  or  routine  process  operations. 

Information  available  at  the  facility 
that  may  be  used  to  estimate  the  prior 
year's  quantities  include  the  prior  year's 
Form  R  submission,  supporting 
documentation,  and  recycling,  energy 
recovery,  or  treatment  operating  logs  or 
invoices.  However,  for  the  first  year  of 
reporting  these  data  elements,  prior  year 
quantities  are  required  only  to  the 
extent  such  information  is  available. 
EPA  expects  reasonable  future  quantity 
estimates  using  a  logical  basis. 
Reporting  facilities  should  take  into 
account  protections  available  for  trade 
secrets  as  provided  in  EPCRA  section 
322  (42  U.S.C.  11042)  (see  30-60-80). 

2.  Production  Ratio  or  Activity  Index. 
The  facility  must  report  a  ratio  of 
reporting  year  production  to  prior  year 
production,  or  an  "activity  index"  based 
on  a  variable  other  than  production  that 


is  the  primary  influence  on  the  quantity 
of  the  reported  toxic  chemical  recycled, 
used  for  energy  recovery,  treated,  or 
disposed. 

3.  Source  Reduction  Activities.  If  a 
facility  engaged  in  any  source  reduction 
activity  for  the  reported  toxic  chemical 
during  the  reporting  year,  the  facility 
shall  report  the  activity  that  was 
implemented.  This  information  is  to  be 
reported  only  if  a  source  reduction 
activity  was  newly  implemented 
specifically  (in  whole  or  in  part)  for  the 
reported  toxic  chemical  during  the 
reporting  year.  "Source  reduction 
activities"  are  those  actions  that  are 
taken  to  reduce  or  eliminate  the  amoimt 
of  the  reported  toxic  chemical  released, 
used  for  energy  recovery,  recycled,  or 
treated.  Actions  taken  to  recycle  treat  or 
dispose  of  the  toxic  chemical  are  not 
considered  source  reduction  activities. 
Form  R  provides  for  the  reporting  of 
source  reduction  activities  by  category. 
The  categories  include: 

•  Good  Operating  Practices 

•  Inventory  Control 

•  Spill  and  Leak  Prevention 

•  Raw  Material  Modifications 

•  Process  Modifications 

•  Cleaning  and  Degreasing 

•  Modified  Containment  Procedures 
for  Cleaning  Units 

•  Surface  Preparation  and  Finishing 

•  Product  Modifications 

4.  Source  Reduction  Techniques.  If  a 
facility  engaged  in  any  source  reduction 
activity  for  the  reported  toxic  chemical 
during  the  reporting  year,  the  facility 
must  also  report  the  method  used  to 
identify  the  opportunity  for  the  activity 
implemented.  Methods  to  identify 
source  reduction  opportimities  include: 

•  Internal  or  external  pollution 
prevention  opportunity  audits(s) 

•  Materials  balance  audits 

•  Participative  team  management 

•  Employee  recommendations  (under 
a  formal  OPDIV/STAFFDIV  Program  or 
independent  of  a  formal  program) 

•  Federal  or  state  government 
technical  assistance  program 

•  Trade  association/industry 
technical  assistance  program 

•  Vendor  assistance 

5.  Additional  Source  Reduction. 
Recycling,  or  Pollution  Control 
Information.  Form  R  provides  an 
opportunity  for  a  reporting  facility  to 
indicate  any  additional  information  on 
source  reduction,  recycling,  or  pollution 
control  activities  implemented  at  the 
facility  in  the  reporting  year  or  in  prior 
years  for  the  reported  toxic  chemical. 

E.  Relationship  to  RCRA  Reporting. 
The  reporting  categories  for  quantities 
recycled,  treated,  used  for  energy 
recovery,  and  disposed  apply  to 
completing  the  source  reduction  section 
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as  well  as  to  the  rest  of  Form  R. 
According  to  EPA,  these  categories  are 
to  be  used  only  for  TRI  reporting.  They 
are  not  intended  for  use  in  determining, 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  Subtitle  C 
regulations,  whether  a  secondary 
material  is  a  waste  when  recycled. 
These  categories  (and  their  definitions) 
also  do  not  apply  to  the  information  that 
may  be  submitted  in  a  Hazardous  Waste 
Report  by  hazardous  waste  generators 
and  treatment,  storage,  and  disposal 
(TSD)  facilities  to  EPA  or  an  authorized 
state  under  RCRA  sections  3002  and 
3004  (42  U.S.C.  6922,  6924).  Differences 
in  terminology  and  reporting 
requirements  for  toxic  chemicals 
reported  on  Form  R  and  for  hazardous 
wastes  regulated  under  RCRA  occur 
because  EPCRA  and  the  PPA  focus  on 
speciHc  chemicals,  while  the  RCRA 
regulations  and  the  Hazardous  Waste 
Report  focus  on  wastes,  including 
mixtures. 

F.  Form  R  Availability.  Reports  under 
EPCRA  section  313  and  PPA  section 
6607  are  made  on  EPA  Form  R  (EPA 
Form  9350-1),  the  Toxic  Chemical 
Release  Inventory  (TRI)  Reporting  Form. 
EPA  encourages  facilities  to  submit  the 
required  information  to  EPA  by  using 
magnetic  media  (computer  disk  or  tape) 
in  lieu  of  Form  R.  More  complete 
giiidance  on  obtaining  Form  R  and 
sources  of  information  regarding,  the 
submittal  of  Form  R  is  contained  in 
section  30-60-70. 

G.  Where  Reports  Are  to  be  Sent. 
Form  R  is  submitted  to  EPA,  affected 
States,  and  affected  Indian  tribes. 

Send  reports  to  EPA  by  mail  to: 
EPCRA  Reporting  Center,  P.O.  Box 
23779,  Washington,  D.C.  20026-3779, 
Attn:  Toxic  Chemical  Release  Inventory. 

To  submit  a  Form  R  via  hand  delivery 
or  certified  mail,  the  EPCRA  Hotline 
(800-535-2002)  may  be  called  to  obtain 
the  street  address  of  the  EPCRA 
Reporting  Center. 

Additional  information  on  submitting 
a  Form  R  is  contained  in  section  30-60- 
70. 

H.  Trade  Secrets.  The  provisions  of 
EPCRA  section  322  (42  U.S.C.  11042) 
dealing  with  the  protection  of  trade 
secrets  apply  to  the  reporting 
requirements  of  this  section  in  the  same 
manner  as  to  the  reports  required  under 
section  313  of  EPCRA  (see  30-60-80). 

30-70-50    Public  Availability  of 
Source  Reduction  Information 

A.  OPDIVs/STAFFDIVs.  Unless  such 
documentation  is  withheld  pursuant  to 
a  statutory  requirement  or  Executive 
Order,  the  public  shall  be  afforded  ready 
access  to  all  reports  required  to  be 
prepared  by  an  OPDIV/STAFFDIV 


under  this  chapter.  OPDIVs/STAFFDIVs 
are  encouraged  to  provide  such  reports 
to  the  state  and  local  authorities  where 
their  facilities  are  located  for  an 
additional  point  of  access  to  the  public. 
Public  availability  of  information 
submitted  on  Form  R  is  also  discussed 
in  section  30-60-80. 

B.  EPA.  The  PPA  and  Executive  Order 
12856  require  the  Administrator  of  EPA 
to  make  available  to  the  public  the 
source  reduction  information  gathered 
pursuant  to  the  PPA  and  such  other 
pertinent  information  and  analysis 
regarding  source  reduction  as  may  be 
available  to  the  Administrator.  Subject 
to  the  trade  secret  provisions  of  EPCRA, 
EPA  must  make  the  data  collected  on 
Form  R,  pursuant  to  section  6607  of  the 
PPA,  publicly  available  in  the  same 
manner  as  the  data  collected  under 
EPCRA  section  313.  The  Administrator 
has  also  established,  in  accordance  with 
PPA  section  6606  (42  U.S.C.  13105),  a 
Source  Reduction  Clearinghouse  to 
compile  information,  including  a 
computer  data  base  that  contains 
information  on  management,  technical, 
and  operational  approaches  to  source 
reduction.  The  data  base  permits  entry 
and  retrieval  of  information  by  any 
person. 

30-70-60    Compliance 

A.  Internal  Reviews.  OPDIVs/ 
STAFFDIVs  shall  conduct  internal 
reviews  and  audits,  and  take  such  other 
steps,  as  may  be  necessary  to  monitor 
compliance  with  the  requirements  of 
this  chapter  and  Executive  Order  12856. 

B.  Annual  Progress  Report.  The 
Secretary  will  submit  annual  progress 
reports  to  the  EPA  Administrator 
beginning  on  October  1, 1995,  regarding 
the  progress  that  has  been  made  in 
complying  with  all  aspects  of  Executive 
Order  12856,  including  the  pollution 
reduction  requirements.  This  report  and 
OPDIV/STAFFDIV  responsibilities  are 
described  in  Chapter  30-80. 

C.  Technical  Assistance  from  EPA. 
OPDIVs/STAFFDIVs  are  encouraged  to 
request  technical  advice  and  assistance 
from  EPA  in  order  to  foster  full 
compliance  with  Executive  Order  12856 
and  this  chapter. 

D.  EPA  Monitoring.  Executive  Order 
12856  provides  that  the  Administrator 
of  EPA,  in  consultation  with  the 
Secretary,  may  conduct  such  reviews 
and  inspections  as  may  be  necessary  to 
monitor  compliance  with  the  PPA 
responsibilities  contained  in  this 
chapter.  OPDIVs/STAFFDIVs  are  to 
cooperate  fully  with  the  efforts  of  the 
Administrator  to  ensure  compliance 
with  Executive  Order  12856.  Should  the 
Administrator  notify  an  OPDIV/ 
STAFFDIV  that  it  is  not  in  compliance 


with  an  applicable  provision  of 
Executive  Order  12856.  the  OPDIV/ 
STAFFDIV  shall  achieve  compliance  as 
promptly  as  is  practicable. 

E.  State  and  Local  Pollution 
Prevention  Requirements.  OPDIVs/ 
STAFFDIVs  are  encouraged  to  comply 
with  all  State  and  local  pollution 
prevention  requirements  to  the  extent 
that  compliance  with  such  laws  and 
requirements  is  not  othenvise  already 
mandated. 

F.  Funding  Pollution  Prevention 
Programs.  In  accordance  with  Executive 
Order  12856,  OPDIVs/STAFFDIVs  shall 
place  high  priority  on  obtaining  funding 
and  resources  needed  for  implementing 
pollution  prevention  strategies,  plans, 
and  assessments  by  identifying, 
requesting,  and  allocating  funds  through 
line-item  or  direct  funding  requests. 
Funding  requests  shall  be  made  in 
accordance  with  the  Federal  Agency 
Pollution  Prevention  and  Abatement 
Planning  Process  and  through  budget 
requests  as  outlined  in  Office  of 
Management  and  Budget  (OMB) 
Qrculars  A-106  and  A-11,  respectively. 

G.  Life  Cycle  Analysis  and  Total  Cost 
Accounting.  OPDIVs/STAFFDIVs 
should  apply,  to  the  maximum  extent 
practicable,  life  cycle  analysis  and  total 
cost  accounting  principles  to  all  projects 
needed  to  meet  the  requirements  of  this 
chapter. 

H.  Contractors.  All  OPDIVs/ 
STAFFDIVs  shall  provide,  in  all  future 
contracts  between  the  organization  and 
its  relevant  contractors,  for  the 
contractor  to  supply  all  information  the 
OPDIV/STAFFDIV  deems  necessary  for 
it  to  comply  with  this  chapter.  In 
addition,  to  the  extent  that  compUance 
with  this  chapter  and  Executive  Order 
12856  is  made  more  difficult  due  to  lack 
of  information  from  existing  contractors, 
an  OPDIV/STAFFDIV  shall  take 
practical  steps  to  obtain  the  information 
from  such  contractors  that  is  needed  to 
comply. 

I.  Prior  Agreements  for  Application  of 
EPCRA  and  PPA.  The  compUance  dates 
for  appUcation  of  EPCRA  and  PPA  set 
forth  in  Executive  Order  12856  are  not 
intended  to  delay  implementation  of 
earlier  timetables  already  agreed  to  by  a 
Federal  agency  and  are  inapplicable  to 
the  extent  they  interfere  with  those 
timetables. 

30-7&-70    Civil  and  Criminal  Penalties 

EPCRA  section  325(c)  (42  U.S.C. 
11045(c)),  which  provides  civil  and 
administrative  penalties  for  failure  to 
report  TRI  information,  also  applies  to 
the  PPA's  requirement  to  report  toxic 
chemical  source  reduction  and  recycling 
information  on  Form  R.  The  penalty  for 
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failure  to  file  a  ijorm  R  is  $25,000  for 
each  day  of  violation  of  the  law. 

EPCRA  section  325(c)  penalties  do  not 
apply  to  a  govenimental  entity. 
Moreover,  Execi^tive  Order  12856  does 
not  make  the  provisions  of  section  325 
applicable  to  any  Federal  agency  or 
facility,  except  tb  the  extent  that  such 
Federal  agency  ^r  facility  would 
independently  te  subject  to  such 
provisions. 

HHS  Oiapter  30-80— General 
Administration  Manual;  HHS 
Transmittal  98.i 
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The  objective  lof  Executive  Order 
12856,  August  1 1993  (58  FR  41981),  is 
to  foster  the  Federal  government  as  a 
good  neighbor  to  local  communities  by 
becoming  a  leader  in  providing 
information  to  the  public  concerning 
toxic  and  hazardous  chemicals  and 
extremely  hazai|dous  substances  at 
Federal  facilitie^,  and  in  planning  for 
and  preventing  hann  to  the  public 
through  the  planned  or  unplaiuied 
releases  of  chen^icals.  The  Order  also 
encourages  the  ^'ederal  government  to 
be  a  leader  in  thie  field  of  pollution 
prevention  through  the  management  of 
its  facilities,  its  Requisition  practices, 
and  in  supporting  the  development  of 
innovative  pollt^tion  prevention 
programs  and  t^hnologies.  Executive 
Order  12856  se^ks  to  ensure  that  all 
Federal  agencies  conduct  their  facility 
management  anid  acquisition  activities 
so  that,  to  the  maximum  extent 
practicable:       I 

•  The  quantify  of  toxic  chemicals 
entering  any  w^testream,  including  any 
releases  to  the  environment,  is  reduced 
as  expeditiously  as  possible  through 
source  reduction; 

•  Waste  that  |s  generated  is  recycled 
to  the  maximunl  extent  practicable;  and 

•  Any  wastes  remaining  are  stored, 
treated,  or  dispcised  of  in  a  manner 


protective  of  public  health  and  the 
environment. 

Executive  Order  12856  requires 
Federal  agencies  to  comply  with  the 
requirements  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  (42  U.S.C.  11001-11050) 
and  the  Pollution  Prevention  Act  of 
1990  (PPA)  (42  U.S.C.  13101-13109). 
EPCRA  establishes  programs  to  provide 
the  public  with  important  information 
on  the  hazardous  and  toxic  chemicals  in 
their  communities  and  emergency 
planning  and  notification  requirements 
to  protect  the  public  in  the  event  of 
release  of  extremely  hazardous 
substances.  The  order  requires  Federal 
agencies  to  report  in  a  public  manner 
toxic  chemicals  entering  any 
wastestream  from  their  facilities, 
including  any  releases  to  the 
enviroiunent,  and  to  improve  local 
emergency  planning,  response,  and 
accident  notification.  Facilities  that  are 
subject  to  EPCRA  are  required  to 
provide  information  and  reports  to  EPA 
and  state  and  local  groups.  Five  distinct 
reporting  requirements  are  contained  in 
EPCRA.  Each  of  these  reporting 
requirements  and  other  facility 
responsibilities  under  EPCRA  and 
Executive  Order  12856  are  described  in 
chapter  30-60. 

The  PPA  establishes  national  policy 
that  pollution  is  to  be  prevented  or 
reduced  at  the  soiirce.  The  Act  also 
requires  the  reporting  of  efforts  to 
reduce  toxic  chemical  releases  through 
source  reduction  and  recycling.  The 
PPA  reporting  requirement  and  other 
facility  responsibilities  imder  the  PPA 
and  Executive  Order  12856  are 
described  in  chapter  30-70 

Executive  Order  12856  also  places 
other  responsibilities  on  federal 
agencies  that  are  not  contained  in 
EPCRA  or  PPA.  It  requires  Federal 
agencies  to  develop  volimtary  goals  to 
reduce  total  releases  of  toxic  chemicals 
to  the  environment  and  off-site  transfers 
of  such  toxic  chemicals  for  treatment 
and  disposal;  a  pollution  prevention 
strategy  and  plan;  a  plan  and  goals  for 
eliminating  or  reducing  the  imnecessary 
acquisition  of  products  containing 
extremely  hazardous  substances  or  toxic 
chemicals;  and  a  plan  and  goals  for 
voluntarily  reducing  agency 
manufacturing,  processing,  and  use  of 
extremely  hazardous  substances  and 
toxic  chemicals.  These  additional 
responsibilities  under  Executive  Order 
12856  are  described  in  this  chapter. 

30-80-05    Applicability 

A.  Covered  Facilities.  Executive  Order 
12856  is  applicable  to  all  OPDIVs/ 
STAFFDIVs  that  either  ovm  or  operate 
a  "facility"  as  that  term  is  defined  in 


EPCRA  section  329(4)  (42  U.S.C. 
§  11049(4)),  if  such  facility  meets 
EPCRA 's  threshold  requirements  for 
complicmce.  Each  of  the  threshold 
requirements  for  EPCRA  compliance  are 
discussed  in  chapter  30-60.  The 
statutory  definition  of  "facilities": 

all  buildings,  equipment,  structures,  and 
other  stationary  items  which  are  located  on 
a  single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated  by  the 
same  person  (or  by  any  person  which 
controls  is  controlled  by,  or  under  common 
control  with,  such  person).  For  purposes  of 
emergency  release  notification,  the  term 
includes  motor  vehicles,  rolling  stock,  and 
aircraft. 

EPA  regulations  revise  the  statutory 
definition  of  facility  to  include 
"manmade  structures  in  which 
chemicals  are  purposefully  placed  or 
removed  through  human  means  such 
that  it  functions  as  a  containment 
structure  for  human  use."  (40  CFR 
355.20,  370.2).  The  purpose  of  the 
revision  was  to  clarify  that  the 
definition  applies  to  certain  subsurface 
structures.  

Each  OPDIV/STAFFDIV  must  apply 
all  of  the  provisions  of  Executive  Oirder 
12856  to  each  of  its  covered  facilities, 
including  those  facilities  which  are 
subject,  independent  of  the  Executive 
Order,  to  the  provisions  of  EPCRA  (e.g., 
certain  govemment-owned/contractor- 
operated  facilities  (GOCOS)). 

Executive  Order  12856  does  not  apply 
to  Federal  agency  facilities  outside  the 
customs  territory  of  the  United  States. 
EPA  may  be  consulted  to  determine  the 
applicability  of  Executive  Order  12586 
to  particular  OPDIV/STAFFDIV 
facilities. 

B.  Preliminary  List  of  Covered 
Facilities.  The  Secretary  was  required  by 
Executive  Order  12856  to  provide  the 
EPA  Administrator  by  December  31, 
1993,  with  a  preliminary  list  of  facilities 
that  potentially  meet  the  requirements 
for  reporting  imder  the  threshold 
provisions  of  EPCRA,  PPA.  and 
Executive  Order  12856. 

30-80-10    Responsibilities 

The  head  of  each  OPDIV/STAFFDIV 
is  responsible  for  ensuring  that  all 
necessary  actions  are  taken  for  the 
prevention  of  pollution  with  respect  to 
that  organization's  activities  and 
facilities,  and  for  ensuring  compliance 
with  the  appropriate  pollution 
prevention  and  emergency  planning  and 
community  right-to-know  provisions  of 
the  PPA  and  EPCRA.  To  the  maximum 
extent  practicable,  the  head  of  each 
OPDIV/STAFFDIV  shall  strive  to 
comply  with  the  purposes,  goals,  and 
implementation  steps  set  forth  in 
Executive  Order  12856. 
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HHS  Headquarters  has  developed  the 
Pollution  Prevention  Strategy.  The  head 
of  each  OPDIV/STAFFDIV  with 
facilities  covered  by  the  Executive  Order 
must  ensure  that  the  organization 
develops,  consistent  with  the  HHS 
Pollution  Prevention  Strategy,: 

1.  Voluntary  goals  to  reduce  the 
organization's  total  releases  of  toxic 
chemicals  to  the  environmental  and  off- 
site  transfers  of  such  toxic  chemicals  for 
treatment  and  disposal  from  facilities 
covered  by  Executive  Order  12856; 

2.  A  written  pKillution  prevention 
plan; 

3.  A  plan  and  goals  for  eliminating  or 
reducing  the  unnecessary  acquisition  of 
products  containing  extremely 
hazardous  substances  or  toxic 
chemicals; 

4.  A  plan  and  goals  for  voluntarily 
reducing  manufacturing,  processing, 
and  use  of  extremely  hazardous 
substances  and  toxic  chemicals. 

The  OPDIV/STAFFDIV  shall  submit 
progress  reports,  conduct  internal 
reviews  and  audits,  and  take  such  other 
steps  as  may  be  necessary  to  monitor 
compliance  with  the  requirements  of 
this  chapter  and  Executive  Order  12856. 
The  head  of  each  OPDIV/STAFFDIV 
with  facilities  covered  by  the  Executive 
Order  shall  also  place  high  priority  on 
obtaining  funding  and  resources  needed 
for  implementing  all  aspects  of  this 
chapter  and  Executive  Order  12856. 

30-80-15    Definitions 

Executive  Order  12856  incorporates 
by  reference  all  definitions  foimd  in 
EPCRA  and  PPA  and  implementing 
regulations  (except  the  term  "person", 
as  defined  in  section  329(7)  (42  U.S.C. 
11049(7))  of  EPCRA,  also  includes 
Federal  agencies).  The  follov^ring 
definitions  are  used  in  this  chapter  and 
chapters  30-60  and  30-70: 

A.  Extremely  Hazardous  Substance. 
An  "extremely  hazardous  substance"  is 
defined  in  EPCRA  section  329(3)  (42 
U.S.C.  11049(3))  and  EPA  regulations  in 
40  CFR  355.20  to  mean  a  sul»tance  that 
is  listed  in  Appendices  A  (in 
alphabetical  order)  and  B  (by  CAS 
number)  of  40  CFR  part  355. 

B.  Pollution  Prevention.  Pollution 
prevention  is  defined  in  section  2-203 
of  Executive  Order  12856  to  mean 
"source  reduction,"  as  defined  in  the 
PPA,  and  other  practices  that  reduce  or 
eliminate  the  creation  of  pollutants 
through: 

•  Increased  efficiency  in  the  use  of 
raw  materials,  energy,  water,  or  other 
resources;  or 

•  Protection  of  natural  resources  by 
conservation. 

EPA  has  issued  a  Statement  of 
Definition  of  Pollution  Prevention  that 


is  identical  to  the  definition  in 
Executive  Order  12856  (Memorandum 
from  F.  Henry  Habicht  U,  Deputy 
Administrator,  Environmental 
Protection  Agency,  Subject:  EPA 
Definition  of  "Pollution  Prevention",  to 
All  EPA  Personnel  (May  28, 1992)).  The 
Statement  of  Definition  explains  ^at 
recycling,  energy  recovery,  treatment, 
and  disposal  are  not  included  within 
EPA's  definition  of  pollution 
prevention.  In  distinguishing  between 
prevention  of  pollution  and  recycling, 
EPA  includes  "in-process  recycling" 
within  the  definition  of  "pollution 
prevention."  "Out-of-process  recycling" 
is  part  of  recycling  and  is  not  part  of  the 
definition.  The  Statement  of  E)efinition 
also  comments  that  recycling  that  is 
conducted  in  an  environmentally  sound 
manner  shares  many  of  the  advantages 
of  prevention — it  can  reduce  the  need 
for  treatment  or  disposal,  and  conserve 
energy  and  resources. 

Note:  A  different  definition  of  pollution 
prevention  is  used  in  guidance  from  the 
Council  on  Environmental  Quality  in  NEPA 
matters  (see  30-50-50). 

C.  Source  Reduction.  "Source 
reduction"  is  defined  in  PPA  section 
6603(5)  (42  U.S.C.  13102(5))  to  mean 
any  practice  that: 

•  Reduces  the  amount  of  any 
hazardous  substance,  pollutant  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

•  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

The  term  includes  equipment  or 
technology  modifications,  process  or 
procedure  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control. 

The  term  "source  reduction"  does  not 
include  any  practice  that  alters  the 
physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  that  is  not  integral  to  and 
necessary  for  producing  a  product  or 
providing  a  service. 

D.  Toxic  Chemical.  Toxic  chemical 
means  a  substance  on  the  list  described 
in  section  313(c)  of  EPCRA  (42  U.S.C. 
11023(c))  and  contained  in  40  CFR 
372.65  (see  30-60-70). 

E.  Toxic  Pollutants.  Under  the 
provisions  of  section  313  of  EPCRA  as 
of  December  1, 1993  (see  30-60-70), 
OPDIVs/STAFFDIVs  may  choose  to 


include  releases  and  transfers  of  other 
chemicals,  such  as: 

•  An  "extremely  hazardous 
substance"  as  defined  in  section  329(3) 
of  EPCRA  (42  U.S.C.  11049(3))  and 
listed  in  40  CFR  part  355.  Appendices 
A  &  8  (see  30-60-20  and  -30); 

•  A  "hazardous  waste"  under  section 
3001  of  RCRA  (42  U.S.C.  6921)  as 
defined  in  40  CFR  261.3  (see  section  30- 
00-30);  or 

•  A  "hazardous  air  pollutant"  listed 
under  section  112(b)  of  the  Clean  Air 
Act  (42  U.S.C.  7412(b))  (see  30-00-30). 

Few  the  purposes  of  establishing  the 
OPDIV/STAFFDIV  baseline  under 
subsection  C  of  section  30-80-30,  such 
"other  chemicals"  are  in  addition  to 
(not  instead  of  the  EPCRA  section  313 
chemicals.  The  term  "toxic  pollutants" 
does  not  include  hazardous  waste 
subject  to  remedial  action  generated 
prior  to  August  3, 1993. 

30-80-26    Pollution  Preveatien 
Strategy 

A.  Achievement  of  Executive  Order 
12856  Requirements.  The  HHS 
Pollution  Prevention  Strategy  was 
developed  to  achieve  the  following 
requirements  specified  in  sections  3- 
302  through  3-305  of  Executive  order 
12856: 

1.  Toxjc  Chemical  Release  Reduction 
Goals.  Voluntary  goals  to  reduce  the 
Department's  total  releases  of  toxic 
chemicals  or  toxic  pollutants  to  the 
environment  and  off-site  transfers  of 
such  toxic  chemicals  or  toxic  pollutants 
for  treatment  and  disposal  from 
facilities  covered  under  Executive  order 
12856  by  50  percent  by  December  31. 
1999,  utilizing,  to  the  maximum  extent 
practicable,  source  reduction  practices. 

2.  Acquisition  and  Procurement  Goals 
and  Plans.  Plans  and  goals  for 
eliminating  or  reducing  the  unnecessary 
acquisition  of  products  containing 
extremely  hazardous  substances  or  toxic 
chemicals  and  a  plan  and  goal  for 
voluntarily  reducing  manufactiuing, 
processing,  and  use  of  extremely 
hazardous  substances  and  toxic 
chemicals. 

3.  Toxic  Chemical  Release  Inventory 
and  Pollution  Prevention  Act  Reporting. 
Compliance  with  the  provisions  in 
EPCRA  section  313  (42  U.S.C.  11023) 
and  PPA  section  6607  (42  U.S.C.  13106) 
and  all  implementing  regulations. 

4.  Emergency  Planning  and 
Community  Right-to-Know  Reporting 
Responsibilities.  Compliance  with  the 
provisions  set  forth  in  sections  301 
through  312  of  EPCRA  (42  U.S.C. 
11001-11022)  and  all  implementing 
regulations. 
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B.  Strategy  CoMents.  The  Pollution 
Prevention  Strat^y  includes  the 
following  elemerits. 

1.  Pollution  Privention  Policy 
Statement.  The  HHS  Pollution 
Prevention  Strategy  contains  a  Pollution 
Prevention  Policy  Statement  that 
reflects  the  Depaltment's  commitment 
to  incorporate  pojllution  prevention 
through  source  reduction  in  facility 
management  and  acquisition.  The 
statement  designates  principal 
responsibilities  for  development, 
implementation,  and  evaluation  of  the 
strategy.  The  statement  also  identifies 
an  individual  responsible  for 
coordinating  the  fctepartment's  efforts  in 
pollution  preven^on. 

2.  Source  Reduction  Commitment. 
The  Pollution  Prevention  Strategy 
commits  the  Department  to  utilize 
pollution  prevention  through  source 
reduction,  wherel  practicable,  as  the 
primary  means  of  achieving  and 
maintaining  comipliance  with  all 
applicable  federau,  state,  and  local 
environmental  reiquirements. 

3.  Executive  Otaer  12856 
Achievement  Plcki.  The  strategy 
contains  plans  for  achieving  the 
requirements  spacifled  in  sections  3- 
302  through  3-305  of  Executive  Order 
12856,  as  summarized  in  subsection  A 
of  this  section. 

30-80-30    Toxi(  Chemical  Reduction 
Goals 

A.  OPDIV/STAFFDIV  Toxic  Chemical 
Release  Reduction  Goals.  Each  OPDIV/ 
STAFFDIV  havirg  facilities  covered  by 
Executive  Order  12856  shall  develop 
voluntary  goals  to  reduce  total  releases 
of  toxic  chemical  s  to  the  environment 
and  oH-site  transfers  of  such  toxic 
chemicals  for  tre$tment  and  disposal  by 
50  percent  by  December  31,  1999.  To 
the  maximum  extent  practicable,  such 
reductions  shall  be  achieved  by 
implementation  ( )f  source  reduction 
practices. 

B.  Baseline  Me  asurement.  The 
baseUne  for  meas  uring  reductions  for 
purposes  of  achieve  the  50  percent 
reduction  goal  in  subsection  A  of  this 
section  for  each  OPDIV/STAFFDIV  is 
the  first  year  in  v  rhich  releases  of  toxic 
chemicals  to  the  environment  and  off- 
site  transfers  of  such  chemicals  for 
treatment  and  disposal  are  publicly 
reported.  The  bafeline  amount  to  which 
the  50  percent  reduction  goal  applies  is 
the  aggregate  amount  of  toxic  chemicals 
reported  in  the  baseline  year  for  all  of 
that  OPDIV/STAtTDIV's  covered 
facilities.  In  no  e  vent  shall  the  baseline 
be  later  than  the  1994  reporting  year. 

C.  Alternate  T^xic  Pollutants 
Reduction  Goal.  As  an  alternative  to  a 
50  percent  reduc  tion  goal  for  toxic 


chemicals,  an  OPDIV/STAFFDIV  may 
choose  to  achieve  a  50  percent 
reduction  goal  for  toxic  pollutants.  In 
such  event,  the  OPDIV/STAFFDIV  shall 
delineate  the  scope  of  its  reduction 
program  in  the  written  pollution  plan 
that  is  required  by  section  30-80-40. 
The  baseline  for  measuring  reductions 
for  purposes  of  achieving  the  50  percent 
reduction  requirement  for  each  OPDIV/ 
STAFFDIV  shall  be  the  first  year  in 
which  releases  of  toxic  pollutants  to  the 
environment  and  off-site  transfers  of 
such  chemicals  for  treatment  and 
disposal  are  publicly  reported  for  each 
of  that  OPDIV/STAFFDIV's  facilities 
encompassed  by  its  pollution 
prevention  plan.  In  no  event  shall  the 
baseline  year  be  later  than  the  1994 
reporting  year.  The  baseline  amount  as 
to  which  the  50  percent  reduction  goal 
applies  shall  be  the  aggregate  amount  of 
toxic  pollutants  reported  by  the  OPDFV/ 
STAFFDIV  in  the  baseline  year.  For  any 
toxic  pollutants  included  by  the  OPDIV/ 
STAFFDIV  in  determining  its  baseline 
under  this  section,  in  addition  to  toxic 
chemicals  under  EPCRA,  the  OPDIV/ 
STAFFDIV  shall  report  on  such  toxic 
pollutants  annually  as  part  of  its  toxic 
chemical  release  inventory  report  (see 
30-60-70),  if  practicable,  or  through  a 
report  that  is  made  available  to  the 
public. 

30-80-40    Pollution  Prevention  Plan 

A.  Pollution  Prevention  Plan.  The 
head  of  each  OPDIV/STAFFDIV  shall 
ensure  that  each  of  its  covered  facihties 
develops  a  written  Pollution  Prevention 
Plan.  Each  facility  plan  shall  set  forth 
the  facility's  contribution  to  the 
OPDIV's/STAFFDIV's  toxic  chemical 
reduction  goals  (see  30-90-30). 

B.  Facility  Assessments.  OPDIVs/ 
STAFFDfVs  shall  conduct  assessments 
of  their  facilities  as  necessary  to  ensure 
development  of  facility  pollution 
prevention  plans  and  pollution 
prevention  programs. 

30-80-50     Acquisition  and 
Procurement  Plans  and  Goals 

A.  Plans  and  Goals 

1.  Toxic  Chemical  Acquisition 
Reduction  Plan  and  Goals.  Each  OPDFV/ 
STAFFDIV  shall  establish  a  plan  and 
goals  for  eliminating  or  reducing  the 
unnecessary  acquisition  of  products 
containing  extremely  hazardous 
substances  or  toxic  chemicals. 

2.  Toxic  Chemical  Use  Reduction  Plan 
and  Goal.  Each  OPDIV/STAFFDIV  shall 
establish  a  plan  and  goal  for  voluntarily 
reducing  its  own  manufacturing, 
processing,  and  use  of  extremely 
hazardous  substances  and  toxic 
chemicals. 


B.  Specifications  and  Standards 
Review.  OPDIVs/STAFFDIVs  shall  also 
review  (in  coordination  with  GSA,  EPA, 
and  other  Federal  agencies  where 
appropriate)  their  standardized 
documents,  including  specifications  and 
standards,  and  identify  opportunities  to 
eliminate  or  reduce  the  use  of  extremely 
hazardous  substances  and  toxic 
chemicals,  consistent  with  the  safety 
and  reliability  requirements  of  their 
missions.  All  appropriate  revisions  to 
these  speciflcations  and  standards  shall 
be  made  by  1999. 

C.  Coordination  with  EPA.  Each 
OPDIV/STAFFDIV  shall  establish 
priorities  for  implementing  this  section 
in  coordination  with  EPA. 

D.  Innovative  Pollution  Prevention 
Technologies.  OPDIVs/STAFFDIVs  are 
encouraged  to  develop  and  test 
iimovative  pollution  prevention 
technologies  at  their  facilities  in  order  to 
encourage  the  development  of  strong 
markets  for  such  technologies. 
Partnerships  should  be  encouraged 
between  industry.  Federal  agencies. 
Government  laboratories,  academia,  and 
others  to  assess  and  deploy,  innovative 
environmental  technologies  for 
domestic  use  and  for  markets  abroad. 

30-80-60     EPCRA  and  Pollution 
Prevention  Act  Responsibilities 

A.  Emergency  Planning  and 
Community  Right-to-Know 
Responsibilities.  The  head  of  each 
OPDIV/STAFFDIV  is  responsible  for 
assuring  compliance  with  the  provisions 
set  forth  in  sections  301  through  312  of 
EPCRA  (42  U.S.C.  11001-11022). 
Procedures  for  complying  with  these 
requirements  are  contained  in  chapter 
30-60. 

B.  Toxic  Chemical  Release  Inventory 
and  Pollution  Prevention  Act  Reporting. 
The  head  of  each  OPDIV/STAFFDIV  is 
responsible  for  assuring  compliance 
with  the  reporting  requirements  set 
forth  in  EPCRA  section  313  (42  U.S.C. 
11023)  and  PPA  section  6607  (42  U.S.C. 
13106).  Procedures  for  complying  with 
these  reporting  requirements  are 
contained  in  chapters  30-60  and  30-70. 
In  accordance  with  Executive  Order 
12856,  each  OPDIV/STAFFDIV  shall 
comply  with  these  reporting 
requirements  without  regard  to  the 
Standard  Industrial  Classification  (SIC) 
delineations  that  apply  to  the 
organization's  facilities,  and  such 
reports  shall  be  for  all  releases, 
transfers,  and  wastes  at  such  facilities 
without  regard  to  the  SIC  code  of  the 
activity  leading  to  the  release,  transfer, 
or  waste. 
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30-80-70    Compliance 

A.  Scope  of  Compliance.  Executive 
Order  12856  provides  that  compliance 
with  EPCRA  and  PPA  means 
compliance  with  the  same  substantive, 
procedural,  and  other  statutory  and 
regulatory  requirements  that  would 
apply  to  a  private  person. 

B.  Internal  Reviews.  OPDIVs/ 
STAFFDIVs  shall  conduct  internal 
reviews  and  audits,  and  take  such  other 
steps  as  may  be  necessary,  to  monitor 
compliance  with  the  requirements  of 
this  chapter  and  Executive  Order  12856, 
including  conducting  assessments  of 
their  facilities  to  ensure  development  of 
facility  pollution  prevention  plans  and 
pollution  prevention  programs. 

C.  Annual  Progress  Reports 

1.  HHS  Annual  Report  to  EPA.  The 
Secretary  will  submit  annual  progress 
report  to  the  EPA  Administrator 
beginning  on  October  1,  1995.  These 
reports  wdll  include  a  description  of  the 
progress  that  has  been  made  in 
complying  with  all  aspects  of  Executive 
Order  12856,  including  pollution 
reduction  requirements.  This  reporting 
requirement  expires  after  the  report  due 
on  October  1,  2001.  All  OPDIVs/ 
STAFFDIVs  must  institute  procedures 
that  will  permit  timely  progress 
reporting  by  OPDIV/STAFFDIV 
facilities  and  the  gathering  of 
information  for  the  Secretary's  report. 

2.  EPA  Annua]  to  President.  Executive 
Order  12856  requires  EPA  to  submit  an 
aimiial  report  to  the  President  on 
Federal  agency  compliance  with  toxic 
chemical  release  inventory  reporting 
under  EPCRA  section  313  and  toxic 
chemical  source  reduction  and  recycling 
reporting  imder  PPA  section  6607  (see 
chapters  30-60  and  30-70).  All  OPDIVs/ 
STAFFDIVs  must  institute  procedures 
that  will  permit  timely  progress 
reporting  to  EPA  for  its  report  to  the 
President. 

D.  Contractor  Reporting 
Responsibilities.  To  facilitate 
compliance  with  Executive  Order 
12856,  OPDIVs/STAFFDIVs  shall 
provide,  in  all  future  contracts  between 
the  organization  and  its  relevant 
contractors,  for  the  contractor  to  supply 
to  the  OPDIV/STAFFDIV  all  information 
that  the  OPDIV/STAFFDIV  deems 
necessary  for  it  to  coply  with  the  order. 
In  addition,  to  the  extent  that 
compliance  writh  Executive  Order  12856 
is  made  more  difficult  due  to  lack  of 
information  from  existing  contractors, 
OPDIVs/STAFFDIVs  shall  take  practical 
steps  to  obtain  the  information  needed 
to  comply  with  the  order  from  such 
contractors.  Although  Executive  Order 
12856  does  not  alter  the  obligations 
which  GOCOs  have  under  EPCRA  and 


PPA  independent  of  the  order  or 
subjects  such  facilities  to  EPCRA  or  PPA 
if  they  are  otherwise  excluded,  the 
releases  and  transfers  from  all  such 
facilities  are  to  be  included  when 
meeting  all  of  the  OPDIV's/STAFFDIVs 
responsibiUties  under  Executive  Order 
12856. 

E.  Technical  Assistance  for  EPA. 
OPDIVs/STAFFDIVs  are  encouraged  to 
request  technical  advice  and  assistance 
from  EPA  in  order  to  foster  full 
compliance  with  Executive  Order  12856 
and  this  chapter. 

F.  Technical  Assistance  to  Local 
Emergency  Planning  Committees. 
OPDIVs/STAFFDIVs  shall  provide 
technical  assistance,  if  requested,  to 
local  emergency  planning  committees  in 
their  development  of  emergency 
response  plans  and  in  fulfillment  of 
their  community  right-to-know  and  risk 
reduction  responsibilities  (see  30-60). 

G.  EPA  Review.  Executive  Order 
12856  provides  that  the  Administrator 
of  EPA,  in  consultation  with  the 
Secretary,  may  conduct  such  reviews 
and  inspections  as  may  be  necessary  to 
monitor  compliance  with  HHS 
responsibilities  under  EPCRA  (see  30- 
60)  and  the  PAA  (see  30-70).  OPDIVs/ 
STAFFDIVs  are  to  cooperate  fully  with 
the  efforts  of  the  Administrator  to 
ensure  compUance  with  Executive 
Order  12856.  Should  the  Administrator 
notify  an  OPDIV/STAFFDIV  that  it  is 
not  in  compliance  with  an  applicable 
provision  of  Executive  Order  12856,  the 
OPDIV/STAFFDIV  shall  achieve 
compliance  as  promptly  as  is 
practicable. 

H.  State  and  Local  Right-to-Know 
Requirements.  OPDIVs/STAFFDIVs  are 
encouraged  to  comply  with  all  State  and 
local  right-to-know  and  pollution 
prevention  requirements  to  the  extent 
that  compliance  with  such  laws  and 
requirements  is  not  otherwise  already 
mandated. 

I.  Exemption  for  Particular  Federal 
Facilities.  Section  6-601  of  Executive 
Order  12856  provides  that  the  head  of 
a  Federal  agency  may  request  from  the  " 
President,  in  the  interest  of  national 
security,  an  exemption  from  complying 
with  the  provisions  of  any  or  all  aspects 
of  the  order  for  particular  Federal 
agency  facilities,  provided  that  the 
procedures  set  forth  in  CERCLA  section 
1200)(1)  (42  U.S.C.  9620(j)(l))  are 
followed. 

30-80-80    Public  Availability  of 
Information 

To  the  extent  permitted  by  law,  and 
unless  such  documentation  is  withheld 
pursuant  to  section  6-601  of  Executive 
Order  12856,  the  public  shall  be 
provided  ready  access  to  all  strategies. 


plans,  and  reports  required  to  be 
prepared  by  the  Department  or  an 
OPDIV/STAFFDIV  under  Executive 
Order  12856.  OPDIVs/STAFFDIVs  are 
encouraged  to  provide  such  strategies, 
plans,  and  reports  to  the  State  and  local 
authorities  where  their  facilities  are 
located  for  an  additional  point  of  access 
to  the  public. 

30-80-90    Funding  and  Resources 

Each  OPDIV/STAFFDIV  shall  place 
high  priority  on  obtaining  funding  and 
resources  needed  for  implementing  all 
aspects  of  this  chapter  and  Executive 
Order  12856,  including  the  pollution 
prevention  strategies,  plans,  and 
assessments  required  by  Executive 
Order  12856,  by  identifying,  requesting, 
and  allocating  funds  through  line-item 
or  direct  funding  requests.  OPDIVs/ 
STAFFDIVs  are  to  make  such  budget 
requests  as  required  in  the  Federal 
Agency  Pollution  Prevention  and 
Abatement  Planning  Process  and 
through  budget  requests  as  outlined  in 
Office  of  Management  and  Budget 
(OMB)  Circular  A-11.  OPDIVs/ 
STAFFDIVs  should  apply,  to  the 
maximum  extent  practicable,  a  life  cycle 
analysis  and  total  cost  accounting 
principles  to  all  projects  needed  to  meet 
the  requirements  of  this  chapter  and 
Executive  Order  12856. 

HHS  Chapter  30-90— General 
Administration  Manual;  HHS 
Transmittal  98.2 

Subject:  Greening  the  Government 
Through  Waste  Prevention,  Recycling, 
and  Federal  Acquisition 

30-90-00       Background 

OS       Applicability 

10        Responsibilities 

15       Definitions 

20       Roles  of  the  Federal  Environ- 
mental Executive  and 
Agency  Environmental  Ex- 
ecutives 

30  Acquisition  Planning  and  Af- 
firmative Procurement  Pro- 
grams 

40       Agency  Goals  and  Reporting 
Requirements 

50       Standards,  Specincations 
and  E)esignation  of  Items 

60       Recycling  and  Recycling 
Awareness  Programs 

70       Real  Property  Acquisition 
and  Management 

80       Training 

90       Compliance 

30-90-00    Background 

A.  Executive  Order  13101.  Executive 
Order  13101  requires  Federal  agencies 
to  strive  to  increase  the  procurement  of 
products  that  are  environmentally 
preferable  or  that  ar^  made  with 
recovered  materials  uid  to  set  goals  to 
maximize  the  number  of  recycled 


1706 


Federal  Register /Vol.  64,  No.  6 /Monday.  January  11,  1999 /Notices 


agencies  are  to  co: 
factors,  use  of  rec 
cycle  costs,  and 


products  purchase  fd,  relative  to  non- 
recycled  altemati'res.  Each  agency  is  to 
establish  either  a  i  joal  for  solid  waste 
prevention  and  fo  r  recycling  or  a  goal 
for  solid  waste  diversion.  It  is  the 
prefer  pollution 
prevention,  whenever  feasible. 

Each  Executive  agency  is  to  initiate  a 
program,  compatible  with  State  and 
local  requirements,  to  promote  cost- 
effective  waste  prevention  and  recycling 
of  reusable  matenels  in  all  of  its 
facilities.  Federal  agencies  are  also  to 
consider  cooperative  ventures  with 
State  and  local  governments  to  promote 
recycling,  and  wa^te  reduction  in  the 
community.  The  order  directs  that  in 
acquisition  planning  and  in  the 
evaluation  and  a\f  ard  of  contracts, 

sider,  among  other 
vered  materials,  life 
yclability.  Each 
Executive  departihent  and  major 
procuring  agency  Imust  establish  model 
facility  demonstration  programs  that 
include  comprehensive  waste 
prevention  amd  rejcycling  programs  and 
emphasize  the  pr<>ciuement  of  recycled 
and  environmentally  preferable 
products  and  services.  A  government- 
wide  award  will  be  presented  annually 
by  the  White  House  to  the  best,  most 
iimovative  prograpi  implementing  the 
objectives  of  Exequtive  Order  13101  to 
give  greater  visibility  to  these  efforts  so 
that  they  can  be  incorporated 

govemment-wid4 
The  Executive  Order  creates  a  Federal 

Environmental  Executive  and 

establishes  high-lfcvel  Environmental 

Executive  positions  within  each  agency 

to  be  responsible  for  expediting  the 

implementation  of  the  order  and 

statutes  that  pertain  to  the  Order. 

Executive  Ord^  13101  was  effective 
immediately  upon  its  issuance  by  the 
President  on  September  14, 1998. 
Executive  Order  ^3101  revokes 
Executive  Order  ^2873,  dated  October 
20. 1993.  I 

B.  Resource  Conservation  and 
Recovery  Act  of  If  76  (RCRA).  Executive 
Order  13101  requires  Federal  agencies 
to  comply  with  the  sections  of  RCRA 
that  cover  Federal  procurement  of 
recycled  product!  Section  6002(c)(1)  of 
RCRA  (42  U.S.C.  p962(c)(l))  imposes  a 
duty  on  Federal  agencies  to  procure 
items  "composedlof  the  highest 
percentage  of  recovered  materials 
practicable  •   •   •  consistent  with 
maintaining  a  satisfactory  level  of 
competition.  •  *  •"  The  Administrator 
of  the  Envirorune  ital  Protection  Agency 
(EPA)  is  required  jby  Section  6002  to 
develop  guidelints  that  designate  those 
items  which  are  qr  can  be  produced 
with  recovered  mpterials  and  set  forth 
recommended  practices  with  respect  to 


the  procurement  of  recovered  materials 
and  items  containing  such  materials.  To 
assist  procuring  agencies  in  complying 
with  the  requirements  of  section  6002. 
EPA  has  issued  guidelines  for  the 
Federal  procurement  of  building 
insulation  products  containing 
recovered  materials,  cement  and 
concrete  containing  fly  ash,  paper  and 
paper  products  containing  recovered 
materials,  lubricating  oils  containing  re- 
refined  oil,  and  retread  tires  (see  40  CFR 
part  247). 

RCRA  6002  also  requires  each 
procuring  agency  to  develop  an 
affirmative  procurement  program  which 
will  assure  that  items  composed  of 
recovered  materials  will  be  purchased  to 
the  maximum  extent  practicable  and 
which  is  consistent  with  applicable 
provisions  of  Federal  procurement  law. 

C.  OFPP  Policy  Letter  92-4.  RCRA 
section  6002  (42  U.S.C.  6962)  requires 
the  Office  of  Federal  Procurement 
Policy  (OFPP)  to  issue  coordinated 
policies  to  maximize  Federal  use  of 
recovered  material.  Executive  Order 
13101  requires  Federal  agencies, 
consistent  with  policies  established  by 
OFPP  Policy  Letter  92-4  (57  FR  53362 
(1992)),  to  comply  with  executive 
branch  policies  for  the  acquisition  and 
use  of  environmentally  preferable 
products  and  services  and  to  implement 
cost-effective  procurement  preference 
programs  favoring  the  purchase  of  these 
products  and  services.  OFPP  Policy 
Letter  92—4,  establishes  Executive 
branch  policies  for  the  acquisition  and 
use  of  environmentally-sound,  energy- 
efficient  products  and  services.  The 
OFPP  Policy  Letter  also  provides 
guidance  to  be  followed  by  Executive 
agencies  in  implementing  section  6002 
of  RCRA. 

The  OFPP  Policy  Letter  requires  the 
implementation  of  cost-effective 
prociuement  preference  programs  for 
the  purchase  of  enviroiunentally-sound, 
energy-efficient  products  and  services.  It 
applies  to  Federal  executive  agencies 
that  use  appropriated  Federal  funds  for 
procurement  purposes.  The  Policy 
Letter  provides  direction  for  developing 
affirmative  procurement  programs  and 
for  the  procurement  of  paper  containing 
post-consvuner  waste.  The  letter  also 
implements  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201-6422, 
and  two  Executive  Orders. 

Policy  Letter  92—4  directs  executive 
agencies  to  consider  energy 
conservation  and  efficiency  factors  in 
the  procurement  of  property  and 
services.  It  also  requires  Federal 
agencies  to  give  preference  in  their 
prociu^ment  programs  to  practices  and 
products  that  conserve  natural  resources 
and  protect  the  environment.  Energy 


conservation  and  efficiency  data  are  to 
be  considered,  along  with  estimated  cost 
and  other  relevant  factors,  in  the 
development  of  purchase  requests, 
invitations  for  bids  and  solicitations  for 
offers.  In  addition,  with  respect  to  the 
procurement  of  consumer  products,  as 
defined  imder  Part  B.  Title  III  of  the 
Energy  Policy  emd  Conservation  Act, 
agencies  shall  consider  energy  use/ 
efficiency  labels  (42  U.S.C.  6294)  and 
prescribed  energy  efficiency  standards 
(42  U.S.C.  6295)  in  making  purchasing 
decisions. 

The  Policy  Letter  is  intended  to  apply 
to  all  products  and  services.  There  are 
differing  requirements  for  the  guideline 
items  than  for  other  items. 

30-90-05     Applicability 

A.  OPDIV/STAFFDIVs.  Consistent 
with  the  demands  of  efficiency  and  cost 
effectiveness,  the  head  of  each  OPDIV/ 
STAFFDIV  shall  incorporate  waste 
prevention  and  recycling  in  the 
organization's  daily  operations  and 
work  to  increase  and  expand  markets  for 
recovered  materials  through  greater 
Federal  Govenunent  preference  and 
demand  for  such  products.  Consistent 
with  policies  established  by  Office  of 
Federal  Procurement  Policy  ("OFPP") 
Policy  Letter  92-4.  OPDIVs/STAFFDIVs 
shall  comply  with  executive  branch 
pohcies  for  the  acquisition  and  use  of 
environmentally  preferable  products 
and  services  and  implement  cost- 
effective  procurement  preference 
programs  favoring  the  purchase  of  these 
products  and  services. 

B.  Contractor  Operated  Facilities. 
Contracts  that  provide  for  contractor 
operation  of  a  government-owned  or 
leased  facility  and/or  contracts,  awarded 
after  the  effective  date  of  Executive 
Order  13101.  shall  include  provisions 
that  obligate  the  contractor  to  comply 
with  the  requirements  of  the  order 
within  the  scope  of  its  operations.  In 
addition,  to  the  extent  permitted  by  law 
and  where  economically  feasible, 
existing  contracts  should  be  modified  to 
include  provisions  that  obligate  the 
contractor  to  comply  with  the 
requirements  of  Executive  Order  13101. 

C.  Real  Property  Acquisition  and 
Management.  Within  90  days  after  the 
date  of  this  order,  and  to  the  extent 
permitted  by  law  and  where 
economically  feasible.  OPDIVs/ 
STAFFDIVs  shall  ensure  compliance 
with  the  provisions  of  this  order  in  the 
acquisition  and  management  of 
Federally  owned  and  leased  space. 
Agencies  shall  also  include 
environmental  and  recycling  provisions 
in  the  acquisition  and  management  of 
all  leased  space  and  in  the  construction 
of  new  Federal  buildings. 
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D.  Retention  of  Funds.  The 
Administrator  of  General  Services  shall 
continue  with  the  program  that  retains 
for  the  agencies  the  proceeds  from  the 
sale  of  materials  recovered  through 
recycling  or  waste  prevention  programs 
and  specifying  the  ehgibility 
requirements  for  the  materials  being 
recycled. 

E.  Agencies  in  non-GSA  Managed 
Facilities.  OPDIVs/STAFFDIVs,  to  the 
extent  permitted  by  law,  should  develop 
a  plan  to  retain  the  proceeds  from  the 
sale  of  materials  recovered  through 
recycling  or  waste  prevention  programs. 

F.  Model  Facility  Programs.  Each 
executive  agency  shall  establish  a  model 
demonstration  program  incorporating 
some  or  all  of  the  following  elements  as 
appropriate.  Agencies  are  encouraged  to 
demonstrate  and  test  new  and 
innovative  approaches  such  as 
incorporating  environmentally 
preferable  and  bio-based  products; 
increasing  the  quantity  and  types  of 
products  containing  recovered 
materials:  expanding  collection 
programs;  implementing  source 
reduction  programs;  composting  organic 
materials  when  feasible;  and  exploring 
public/private  partnerships  to  develop 
markets  for  recovered  materials. 

G.  Recycling  Programs.  Each  OPDIV/ 
STAFFDIV  shall  designate  a  recycling 
coordinator  for  each  facility  or 
installation.  The  recycling  coordinator 
shall  implement  or  maintain  waste 
prevention  and  recycling  programs  in 
the  agencies'  action  plans.  Agencies 
shall  also  consider  cooperative  ventures 
with  State  and  local  governments  to 
promote  recycling  and  waste  reduction 
in  the  community. 

30-90-10    Responsibilities 

The  head  of  each  OPDIV/STAFFDIV 
shall  develop  and  implement  to  the 
maximum  extent  practicable  affirmative 
procurement  programs  in  accordance 
with  RCRA  section  6002  (42  U.S.C. 
6962)  and  Executive  Order  13101. 

The  head  of  each  OPDIV/STAFFDIV 
shall  ensure  that  the  organization  meets 
or  exceeds  minimimi  materials  content 
standards  when  piurchasing  or  causing 
the  purchase  of  printing  and  writing 
paper. 

30-90-15    Definitions 

A.  "Acquisition"  means  the  acquiring 
by  contract  with  appropriated  funds  for 
supplies  or  services  (including 
construction)  by  and  for  the  use  of  the 
Federal  Government  through  purchase 
or  lease,  whether  the  supplies  or 
services  are  already  in  existence  or  must 
be  created,  developed,  demonstrated, 
and  evaluated.  Acquisition  begins  at  the 
point  when  HHS  organization  needs  are 


established  and  includes  the  description 
of  requirements  to  satisfy  organization 
needs,  solicitation  and  selection  of 
sources,  award  of  contracts,  contract 
financing,  contract  performance, 
contract  administration,  and  those 
technical  and  management  functions 
directly  related  to  the  process  of 
fulfilUng  organization  needs  by  contract 

B.  "Environmentally  preferable" 
means  products  or  services  that  have  a 
lesser  or  reduced  effect  on  human 
health  and  the  environment  when 
compared  with  competing  products  or 
services  that  serve  the  same  purpose. 
This  comparison  may  consider  raw 
materials  acquisition,  production, 
manufacturing,  packaging,  distribution, 
reuse,  operation,  maintenance,  or 
disposal  of  the  product  or  service. 

C.  "Life  Cycle  Cost"  means  the 
amortized  annual  cost  of  a  product, 
including  capital  costs,  installation 
costs,  operating  costs,  maintenance 
costs,  and  disposal  costs  discounted 
over  the  lifetime  of  the  product. 

D.  "Life  Cycle  Assessment"  means  the 
comprehensive  examination  of  a 
product's  environmental  and  economic 
effects  throughout  its  lifetime  including 
new  material  extraction,  transportation, 
manufacturing,  use,  and  disposal. 

E.  "Postconsumer  material"  means  a 
material  or  finished  product  that  has 
served  its  intended  use  and  has  been 
discarded  for  disposal  or  recovery, 
having  completed  its  life  as  a  consumer 
item.  "Post-consumer  material"  is  a  part 
of  the  broader  category  of  "recovered 
material". 

F.  "Recovered  materials"  means  waste 
materials  and  by-products  which  have 
been  recovered  or  diverted  from  soUd 
waste,  but  such  term  does  not  include 
those  materials  and  by-products 
generated  from,  and  commonly  reused 
within,  an  original  manufacturing 
process  (42  U.S.C.  6903  (19)). 

Manufacturing,  forest  residues,  and 
other  wastes  also  fit  within  the 
definition  of  "recovered  materials". 
Such  wastes  include  dry  paper  and 
paperboard  waste  generated  after 
completion  of  the  paper-making 
process;  finished  paper  and  paperboard 
from  obsolete  inventories  of  paper  and 
paperboard  manufactiuers,  merchants, 
wholesalers,  dealers,  printers, 
converters,  or  others;  fibrous  byproducts 
of  harvesting,  manufacturing,  extractive, 
or  wood-cutting  processes;  wastes 
generated  by  the  conversion  of  goods 
made  from  fibrous  material;  and  fibers 
recovered  form  waste  water  which 
otherwise  would  enter  the  wastestream. 

G.  "Recyclability"  means  the  ability 
of  a  product  or  material  to  be  recovered 
from,  or  otherwise  diverted  from,  the 


solid  waste  stream  for  the  purpose  of 
recycling. 

H.  "Rmrycling"  means  the  series  of 
activities,  including  collection, 
separation,  and  processing,  by  which 
products  or  other  materials  are 
recovered  from  the  solid  waste  stream 
for  use  in  the  form  of  raw  materials  in 
the  manufacture  of  new  products  other 
than  fuel  for  producing  heat  or  power  by 
combustion. 

I.  "Waste  prevention"  means  any 
change  in  the  design,  manufacturing, 
purchase  or  use  of  materials  or  products 
(including  packaging)  to  reduce  their 
amount  or  toxicity  before  they  become 
municipal  solid  waste.  Waste 
prevention  also  refers  to  the  reuse  of 
products  or  materials. 

J.  "Waste  reduction"  means 
preventing  or  decreasing  the  amount  of 
waste  being  generated  through  waste 
prevention,  recycling,  or  purchasing 
recycled  and  environmentally  preferable 
products. 

K.  "Pollution  prevention"  means 
"source  reduction"  as  defined  in  the 
Pollution  Prevention  Act  of  1990,  and 
other  practices  that  reduce  or  eliminate 
the  creation  of  pollutants  through;  (a) 
Increased  efficiency  in  the  use  of  raw 
materials,  energy,  water,  or  other 
resources;  or  (b)  protection  of  natural 
resources  by  conservation. 

L.  "Biobased  product"  means  a 
commercial  or  industrial  product  (other 
than  food  or  feed)  that  utilizes  biological 
products  or  renewable  domestic 
agricultural  (plant,  animal,  and  marine) 
or  forestry  materials. 

M.  "Major  procuring  agencies"  shall 
include  any  executive  agency  that 
procures  over  $50  million  per  year  of 
goods  and  services. 

30-90-20    Roles  of  the  Federal 
Environmental  Executive  and  Agency 
Environmental  Executives 

A.  Federal  Environmental  Executive. 
The  Federal  Environmental  Executive  is 
designated  by  the  President  and  is 
located  within  the  Environmental 
Protection  Agency  ("EPA").  The  Federal 
Environmental  Executive  is  authorized 
to  take  all  actions  necessary  to  ensiue 
that  Federal  agencies  comply  with  the 
requirements  of  Executive  Order  13101. 
The  Federal  Environmental  Executive's 
responsibilities  include: 

Identifying  and  recommending  initiatives 
for  government-wide  implementation  that 
will  promote  the  purposes  of  Executive  Order 
13101,  including: 

(a)  The  development  of  a  government-wide 
Waste  Prevention  and  Recycling  Strategic 
Plan  for  implementation  of  Executive  Order 
13101  and  appropriate  incentives  to 
encourage  the  acquisition  of  recycled  and 
environmentally  preferable  products  by  the 
Federal  Government, 
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Force  under  the 
^tablished  by  Executive 


(b)  Chairing  the 
steering  committee 
Order  13101.  and 

(c)  Preparing  a  bie^ial  report  on  this 
Order. 


The  Federal  Eni  iromnental  Executive 
will  establish  committees  and  work 
groups  to  identify,  assess,  and 
recommend  actions  to  be  taken  to  fulfill 
the  goals,  responsibilities,  and 
initiatives  of  the  Federal  Environmental 
Executive.  As  the$e  committees  and 
work  groups  are  cheated,  OPDIVs/ 
STAFFDIVs  may  l^  requested  to 
designate  appropriate  personnel  in  the 
areas  of  procurempnt  and  acquisition, 
standards  and  specifications,  electronic 
commerce,  facilities  management,  waste 
prevention,  and  r^ycling,  and  others  as 
needed  to  staff  and  work  on  the 
initiatives  of  the  Hxecutive.  OPDIVs/ 
STAFFDIVs  shall  Uake  their  services, 
personnel  and  facilities  available  to  the 
Federal  Environmental  Executive  to  the 
maximum  extent  practicable  for  the 
performance  of  fujictions  under 
Executive  Order  IB  101. 

B.  HHS  Environmental  Executive. 
Executive  Order  ijsioi  requires  the 
Secretary  to  desig^iate  an  Agency 
Environmental  Ej^utive,  who  serves  at 
a  level  no  lower  tiian  at  the  Assistant 
Secretary  level  or  equivalent.  The 
Agency  Environm  ental  Executive  is 
responsible  for: 

1.  Translating  tlie  Government-wide 
State  Plan  into  sp(  scific  agency  and 
service  plans; 

2.  Implementinj ;  the  specific  agency 
and  service  plans; 

3.  Reporting  to  the  Federal 
Environmental  Executive  (FEE)  on  the 
progress  of  plan  implementation; 

D.  Working  wit*  the  FEE  and  the  Task 
Force  in  furtherinc  implementation  of 
this  order;  [ 

E.  Tracking  agencies'  purchases  of 
EPA-designated  giiideline  items  and 
reporting  agencies'  purchases  of  such 
guideline  items  toj  the  FEE  per  the 
recommendations!  developed  in  this 
Order.  Agency  acquisition  and 
procurement  personnel  shall  justify  in 
writing  to  the  file  pnd  the  Agency 
Environmental  Ejdecutive  (AEE)  the 
rationale  for  not  pjurchasing  such  items, 
above  the  micropArchase  threshold,  and 
submit  a  plan  and  timetable  for 
increasing  agency!  purchases  of  the 
designated  items(«); 

F.  One  year  after  a  product  is  placed 
on  the  USDA  Biobased  Products  List, 
estimating  agencits'  purchases  of 
products  on  the  likt  and  reporting 
agencies'  estimated  purchases  of  such 
products  to  the  S«  cretary  of  Agriculture; 
and 


G.  Reviewing  Departmental  programs 
and  acquisitions  to  ensure  compliance 
with  this  Order. 

30-90-30    Acquisition  Planning  and 
Affirmative  Procurement  Programs 

A.  Acquisition  Planning.  In 
developing  plans,  drawings,  work 
statements,  specifications,  or  other 
product  descriptions,  OPDIVs/ 
STAFFDIVs  shall  consider,  as 
appropriate,  a  broad  range  of  actors 
including: 

— Elimination  of  virgin  material 

requirements; 
— Use  of  recovered  materials; 
— Reuse  of  product; 
— Life  cycle  cost; 
— Recyclability; 
— Use  of  environmentally  preferable 

products; 
— Waste  prevention  (including  toxicity 

reduction  or  elimination);  and 
— Ultimate  disposal,  as  appropriate. 

These  factors  should  be  considered  in 
acquisition  planning  for  all 
procurements  and  in  the  evaluation  and 
award  of  contracts,  as  appropriate. 
Program  and  acquisition  managers 
should  take  an  active  role  in  these 
activities. 

B.  OPDIV/STAFFDIV  Responsibilities. 
In  accordance  with  OFPP  Policy  Letter 
924,  OPDIVs/STAFFDIVs  shall: 

1.  Identify  and  prociue  needed 
products  and  services  that,  all  factors 
considered,  are  environmentally-sound 
and  energy-efficient; 

2.  Procure  products,  including 
packaging,  that  contain  the  highest 
percentage  of  recovered  materials,  and 
where  applicable,  post-consumer  waste, 
consistent  with  performance 
requirements,  availability,  price 
reasonableness,  and  cost  effectiveness; 

3.  Employ  life  cycle  cost  analysis, 
wherever  feasible  and  appropriate,  to 
assist  in  making  product  and  service 
selections; 

4.  Use  product  descriptions  and 
specifications  that  reflect  cost-effective 
use  of  recycled  products,  recovered 
materials,  water  efficiency  devices, 
remanufactured  products  and  energy- 
efficient  products,  materials  and 
practices; 

5.  Work  with  private  standard  setting 
organizations  and  participate,  pursuant 
to  OMB  Circular  No.  A-119,  in  the 
development  of  voluntary  standards  and 
specifications  defining  environmentally- 
sound,  energy-efiicient  products, 
practices  and  services; 

6.  Require  vendors  to  certify  the 
percentage  of  recovered  materials  used, 
when  contracts  are  awarded  wholly  or 
in  part  on  the  basis  of  utilization  of 
recovered  materials; 


7.  Assure,  when  drafting  or  reviewing 
specifications  for  required  items,  that 
the  specifications: 

(a)  do  not  exclude  the  use  of 
recovered  materials; 

(b)  do  not  unnecessarily  require  the 
item  to  be  manufactiu^d  from  virgin 
materials;  and 

(c)  require  the  use  of  recovered 
materials  and  environmentally-soimd 
components  to  the  maximum  extent 
practicable  writhout  jeopardizing  the 
intended  end  use  of  the  item;  and 

8.  Arrange  for  the  procurement  of 
solid  waste  management  services  in  a 
manner  which  maximizes  energy  and 
resource  recovery.  OPDIVs/STAFFDIVs 
that  generate  heat,  mechanical,  or 
electrical  energy  from  fossil  fuel  in 
systems  that  have  the  technical 
capability  of  using  energy  or  fuel 
derived  from  solid  waste  as  a  primary  or 
supplementary  fuel  shall  use  such 
capability  to  the  maximum  extent 
practicable. 

C.  Affirmative  Procurement  Programs. 
RCRA  section  6002(i)  (42  U.S.C.  6962(i)) 
requires  the  development  of  an 
affirmative  procurement  program  for 
each  item  that  is  covered  by  an  EPA 
guideline.  The  affirmative  procurement 
program  is  to  assure  that  items 
composed  of  recovered  materials  will  be 
piut:hased  to  the  maximum  extent 
practicable,  consistent  with  applicable 
provisions  of  Federal  procvuement  law. 

1.  OPDIVs/STAFFDIVs  shall  establish 
affirmative  procurement  programs  for 
each  of  the  items  covered  by  guidelines 
developed  by  the  Environmental 
Protection  Agency  pursuant  to 
subsection  6002(e)  of  RCRA  (see  40  CFR 
247).  For  newly  designated  items, 
OPDIVs/STAFFDIVs  shall  revise  their 
internal  programs  within  one  year  from 
the  date  EPA  designated  the  new  items. 
OPDIVs/STAFFDIVs  shall  ensiue  that 
responsibilities  for  preparation, 
implementation  and  monitoring  of 
affirmative  prociu^ment  programs  are 
shared  between  program  personnel  and 
proctu^ment  persoimel.  "The 
responsibility  to  establish  an  affirmative 
procurement  program  applies  only  to 
purchases  of  guideline  items  costing 
$10,000  or  more  or  where  the  quantity 
of  such  items,  or  of  functionally- 
equivalent  items,  acquired  in  the  course 
of  the  preceding  year  was  $10,000  or 
more. 

2.  For  designated  EPA  guideline 
items,  excluding  biobased  products  as 
described  in  this  Executive  Order, 
OPDIVs/STAFFDIVs  shall  ensure  that 
their  affirmative  procurement  programs 
require  that  100  percent  of  their 
purchases  of  products  meet  or  exceed 
the  EPA  guideline  standards  unless 
written  justification  is  provided  that  a 
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product  is  not  available  competitively 
within  a  reasonable  time  frame,  does  not 
meet  appropriate  performance 
standards,  or  is  only  available  at  an 
unreasonable  price.  Written  justification 
is  not  required  for  purchases  below  the 
micropurchase  threshold.  For 
micropurchases,  agencies  shall  provide 
guidance  regarding  purchase  of  EPA- 
designated  guideline  items.  This 
guidance  should  encourage 
consideration  of  aggregating  purchases 
when  this  method  would  promote 
economy  and  efficiency. 

3.  Program  Elements.  Each  OPDIVs/ 
STAFFDIVs  affirmative  procurement 
program,  at  a  minimum,  must  comply 
with  RCRA  subsection  6002(i)  and  must: 

(a)  State  a  preference  for  the 
procurement  of  the  item  covered  by  the 
EPA  guideline; 

(b)  Promote  the  cost-effective 
procurement  of  the  covered  item; 

(c)  Require  estimates  of  the  total 
amount  of  the  recovered  item  used  in  a 
contract,  certification  of  the  minimum 
amount  actually  used,  where 
appropriate,  and  procediu-es  for 
verifying  the  estimates  and 
certifications; 

(d)  Provide  for  the  aimual  review  and 
monitoring  of  the  effectiveness  of  the 
program;  and 

(ej  Include  one  of  the  following 
options,  or  a  substantially  equivalent 
alternative,  to  insiu«  that  contracts  for 
items  covered  by  the  guidelines  are 
awarded,  unless  a  waiver  is  granted,  on 
the  basis  of: 

•  Case-by-case  procurement,  open 
competition  between  products  made  of 
virgin  materials  and  products 
containing  recovered  materiah; 
preference  to  be  given  to  the  latter,  or 

•  Minimum-content  standards,  which 
identify  the  minimum  content  of 
recovered  materials  that  an  item  must 
contain  to  be  considered  for  award. 

4.  Waiver.  OPDIVs/STAFFDIVs  are  to 
base  decisions  to  waive,  or  not  to 
procure.  EPA  guideline  items  composed 
of  the  highest  percentages  of  recovered 
materials  practicable  on  a  determination 
that  such  items: 

(a)  Are  not  reasonably  available 
within  the  time  required; 

(b)  Fail  to  meet  tne  performance 
standards  set  forth  in  applicable 
specifications  or  fail  to  meet  the 
reasonable  performance  standards  of  the 
procuring  agencies;  or 

(c)  Are  only  available  at  an 
unreasonable  price. 

5.  The  Agency  Environmental 
Executive  will  track  purchases  of 
designated  EPA  guideline  items  and 
report  purchases  of  such  guideUne  items 
to  the  Federal  Envirorunental  Executive 
when  requested. 


A.  Agencies  shall  implement  the  EPA 
procurement  guidehnes  for  rerefined 
lubricating  oil  and  retread  tires.  Fleet 
and  commodity  managers  shall  take 
immediate  steps,  as  appropriate,  to 
procure  these  items  in  accordance  with 
section  6002  of  RCRA.  This  provision 
does  not  preclude  the  acquisition  of 
biobased  (e.g.,  vegetable)  oils. 

B.  The  FEE  shall  work  to  educate 
executive  agencies  about  the  new 
Department  of  Defense  Cooperative  Tire 
Qualification  Program,  including  the 
cooperative  Approval  Tire  List  and 
Cooperative  Plant  Qualification 
Program,  as  they  apply  to  retread  tires. 

30-90-40    Agency  Goals  and  Reporting 
Requirements 

Each  OPDIVs/STAFFDIV  shall 
establish  either  a  goal  for  solid  waste 
prevention  and  a  goal  for  recycling  or  a 
goal  for  solid  waste  diversion  to  be 
achieved  by  January  1,  2000.  Each 
agency  shall  further  ensure  that  the 
established  goals  include  long-range 
goals  to  be  achieved  by  the  years  2005 
and  2010.  These  goals  shall  be 
submitted  to  the  FEE  within  180  days 
after  the  date  of  this  Order. 

In  addition  to  white  paper,  mixed 
paper/cardboard,  aluminum,  plastic, 
and  glass,  agencies  should  incorporate 
into  their  recycling  programs  efforts  to 
recycle,  reuse,  or  refurbish  pallets  and 
collect  toner  cartridges  for  re- 
manufacturing.  Agencies  should  also 
include  programs  to  reduce  or  recycle, 
as  appropriate,  batteries,  scrap  metal, 
and  fluorescent  lamps  and  ballasts. 

30-90-50    Standards,  Specifications 
and  Designation  ofltems 

A.  Designation  ofltems  that  Contain 
Recovered  Materials.  EPA  shall 
designate  Comprehensive  Procurement 
Guidelines  containing  designated  items 
that  are  or  can  be  made  with  recovered 
materials.  OPDIVs/STAFFDIVs  shall 
modify  their  affirmative  procurement 
programs  to  require  that,  to  the 
maximum  extent  practicable,  their 
purchases  of  products  meet  or  exceed 
the  EPA  guideline  standards  imless 
written  justification  is  provided  that  a 
product  is  not  available  competitively, 
not  available  within  a  reasonable  time 
frame,  does  not  meet  appropriate 
performance  standards,  or  is  only 
available  at  an  unreasonable  price. 
Concurrently  with  the  issuance  of  the 
Comprehensive  Procurement  Guideline, 
EPA  will  publish  Recovered  Materials 
Advisory  Notice(s)  that  present  the 
range  of  recovered  material  content 
levels  within  which  the  designated 
recycled  items  are  currently  available. 
These  levels  will  be  updated 


periodically  to  reflect  changes  in  market 
conditions. 

B.  Guidance  for  Environmentally 
Preferable  products.  In  accordance  with 
Executive  Order  13101,  EPA  will  issue 
guidance  that  Executive  agencies  should 
use  in  making  determinations  for  the 
preference  and  purchase  of 
environmentally  preferable  products. 
OPDIVs/STAFFDIVs  are  to  use  this 
guidance,  to  the  maximum  extent 
practicable,  in  identifying  the 
purchasing  environmentally  preferable 
products  and  shall  modify  their 
procurement  programs  by  reviewing  and 
revising  specifications,  solicitation 
procedures,  and  policies  as  appropriate. 
OPDIVs/STAFFDIVs  may  develop  pilot 
projects  to  provide  practical  information 
to  the  EPA  for  further  updating  of  the 
guidance. 

C.  Designation  of  Biobased  Items  by 
the  USD  A.  The  USD  A  Biobased 
Products  Coordination  Council,  shall,  in 
consultation  with  the  FEE,  issue  a 
Biobased  Products  List.  The  biobased 
Products  List  shall  be  published  in  the 
Federal  Register  by  the  USDA  within 
180  days  after  the  date  of  this  Order  and 
shall  be  updated  biannually  after 
publication  to  include  additional  items. 
Once  the  Biobased  Products  List  has 
been  published,  agencies  are 
encouraged  to  modify  their  affirmative 
procurement  program  to  give 
consideration  to  those  products. 

D.  Minimum  Content  Standard  for 
Printing  and  Writing  Paper.  Heads  of 
OPDIVs/STAFFDIVs  heads  shall  ensure 
their  organizations  meet  or  exceed  the 
following  minimum  materials  content 
standards  when  purchasing  or  causing 
the  purchase  of  printing  and  writing 
paper. 

1.  For  high  speed  copier  paper,  offset 
paper,  forms  bond,  computer  printout 
paper,  carbonless  paper,  file  folders, 
white  woven  envelopes,  writing  and 
office  paper,  book  paper,  cotton  fiber 
paper,  and  cover  stock,  the  minimum 
content  standard  shall  be  no  less  than 
30  percent  post-consumer  materials 
beginning  December  31,  1998.  If  paper 
containing  30  percent  post-consumer 
material  is  not  reasonably  available, 
does  not  meet  reasonable  performance 
requirements,  or  is  only  available  at  an 
unreasonable  price,  then  the  agency 
shall  purchase  paper  containing  no  less 
than  20  percent  post-consumer  material. 
The  Steering  Committee  in  consultation 
with  the  AEEs,  may  revise  these  levels 
if  necessary. 

2.  As  an  alternative  to  meeting  the 
foregoing  standards  for  all  printing  and 
writing  papers,  the  minimum  content 
standard  shall  be  no  less  than  50 
percent  recovered  materials  that  are  a 
waste  material  byproduct  of  a  finished 
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product  other  that  a  paper  or  textile 
product  which  would  otherwise  be 
disposed  of  in  a  landfill,  as  determined 
by  the  State  in  which  the  facility  is 
located. 

E.  Effective  January  1. 1999,  no 
executive  branch  agency  shall  purchase, 
sell,  or  arrange  for  the  purchase  of, 
printing  and  vfhting  paper  that  fails  to 
meet  the  mini|num  requirements  of  this 
section. 

30-90-60    Recycling  and  Recycling 
Awareness  Programs 

A.  Recycling  Program.  Each  OPDIVs/ 
STAFFDIV  shall  designate  a  recycling 
coordinator  for  each  facility  or 
installaUon.  Each  OPDIVs/STAFFDIVs 
shall  initiate  ai  program  to  promote  cost- 
effective  wastt  prevention  and  recycling 
of  reusable  materials  in  all  of  its 
facilities.  Each  facility  recycling 
program  must  be  compatible  with 
applicable  State  and  local  recycling 
requirements.  Each  facility  shall  also 
consider  cooperative  ventiires  with 
State  and  local  governments  to  promote 
recycling  and  waste  reduction  in  the 
commxmity. 

B.  Awards  Programs.  Each  OPDIV/ 
STAFFDIV  shall  develop  an  internal 
awards  prograpnn,  as  appropriate,  to 


reward  its  most  innovative 
environmental  programs.  Winners  of 
OPDIV/STAFFDIV  awards  will  be 
eligible  for  aimual  HHS  and  White 
House  awards  programs.  The  White 
House  will  annually  present  an  award  to 
the  best,  most  innovative  program 
implementing  the  objectives  of 
Executive  Order  13101. 

C.  Model  Facility  Programs.  Executive 
order  13101  requires  HHS  to  establish  a 
model  facility  demonstration  program 
incorporating  some  or  all  of  the 
following  elements  as  appropriate. 
Agencies  are  encouraged  to  demonstrate 
and  test  new  and  innovative  approaches 
such  as  incorporating  environmentally 
preferable  and  bio-based  products; 
increasing  the  quantity  and  types  of 
products  containing  recovered 
materials;  expanding  collection  . 
programs;  implementing  soiut:e 
reduction  programs;  composing  organic 
materials  when  feasible;  and  exploring 
public/private  partnerships  to  develop 
markets  for  recovered  materials. 

30-90-70    Real  Property  Acquisition 
and  Management 

Each  OPDIV/STAFFDIV,  to  the  extent 
permitted  by  law  and  where 


economicaUy  feasible,  shall  ensure 
compliance  with  the  provisions  of 
Executive  Order  13101  in  the 
acquisition  and  management  of 
Federally  owned  and  leased  space. 
Environmental  and  recycling  provisions 
shall  be  included  in  the  acquisition  of 
all  leased  space  and  in  the  construction 
of  new  Federal  buildings. 

30-90-80    Training 

Each  OPDIV/STAFFDIV  shall  provide 
training  to  program  management  and 
requesting  activities  as  needed  to  ensure 
awareness  of  the  requirements  of  this 
Order. 

30-90-90    Compliance 

Review  of  Implementation.  The  HHS 
Inspector  General,  at  the  request  of  the 
President's  Coimcil  on  Integrity  and 
Efficiency  (PCIE),  will  periodically 
review  OPDIVsVSTAFFDIVs' 
affirmative  procurement  programs  and 
reporting  procedures  to  ensure  their 
compliance  with  Executive  order  13101. 

IFR  Doc.  9^-9  Filed  1-8-99;  8:45  am] 
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DEPARTMENtr  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Office  of 
Special  Education  Programs;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1999 

AGENCY:  Department  of  Education. 
ACTION:  Correction  Notice. 

SUMMARY:  Onkanuary  4, 1999.  a  notice 
inviting  applications  for  new  awards 
under  the  OfHce  of  Special  Education 
and  Rehabilitative  Services;  Grant 
Applications  under  Part  D,  Subpart  2  of 


the  Individuals  with  Disabilities 
Education  Act  Amendments  of  1997 
was  published  in  the  Federal  Register 
(64  PR  351).  The  notice  contained  a 
"chart"  that  provided  closing  dates  and 
other  information  regarding  the 
transmittal  of  applications  for  the  Fiscal 
Year  1999  competitions.  The  chart 
inadvertently  listed  "1998"  dates.  This 
notice  corrects  the  chart  (64  FR  361) 
with  the  correct  "1999"  dates. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  priority 
contact  Debra  Sturdivant,  U.S. 
Department  of  Education,  600 


Independence  Avenue,  SW,  room  3317, 
Switzer  Building,  Washington.  DC 
20202-2641.  FAX:  (202)  205-8717  (FAX 
is  the  preferred  method  for  requesting 
information).  Telephone:  (202)  205- 
8038.  Internet: 

Debra Sturdivant@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number:  (202)  205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
calling  (202)  205-8113. 


INDIVIDUALS  With  Disabiuties  Education  Act  Application  Notice  for  Fiscal  Year  1999 


CFD  <  No.  and  name 


84.324D  Directed  Research  Projects  

Focus  1 — Inclusion  of  Students  with 
DisatMliti^s  in  Large-Scale  Assess- 
ment Programs. 
Focus    2-jlnstructional    Interventions 
and  Results  for  Children  with  Dis- 
abilities. 
Focus  3 — Early  Prescriptive  Assess- 
ment of  Children  with  Leaming  or 
Emotional  Disatjilities. 
Focus  4— Improving  the  Delivery  of 
Early    Irltervention,    Special    Edu- 
cation ot  Related  Services  to  ChiJ- 
dren    with    Disabilities    from    High 
Poverty  BackgrourxJs. 
84.324T  Model  Demonstration  Projects  .... 
Focus  1 — Instructional  Models  to  Inv 
prove    Early    Reading    Results   for 
Children  with  Learning  Disabilties. 
Focus    2-^Appropfiate    Services    for 

Children  with  Deaf-Blindness. 
Focus  3 — local  or  State  Child  Find  ... 
Focus  4 — Services  Through  Age  21   .. 
84.324S  Research  Institute  to  Improve  Re- 
sults for  Adolescents  with  Disabilities  in 
General  Education  Academic  Curhcula. 
84.325P   Partnerships  to  Link   Personnel 

Training  and  School  Practice. 
84.326U  National  Clearinghouse  on  Deaf- 

Blirxlness. 
84.327L  Close<l  Captioned  Television  Pro- 
grams— Local  News  and  Public  Informa- 
tion. 
84.327F   Clos^   Captioned   Spanish  TV 
Programs. 


Applications 
availat)le 


1/15/99 


1/15/99 


Application 

deadline 

date 


3/8/99 


3/1/99 


1/15/99 

1/15/99 
1/15/99 
1/15/99 

1/15/99 


Deadline  for 

intergoverrv 

mental 

review 


5/7/99 


4/30/99 


3/1/99 

3/1/99 
3/8/99 
3/1/99 

3/1/99 


4/30/99 

4/30/99 

5/7/99 

4/30/99 

4/30/99 


Maximum 

award  (per 

year)* 


$180,000 


180,000 


Project  period 


Up  to  36  mos 


Up  to  48  mos 


Page 
limit" 


50 


40 


700,000 

300.000 

400,000 

80.000 

200.000 


Up  to  60  mos 

Up  to  60  mos 
Up  to  60  mos 
Up  to  36  mos 

Up  to  36  mos 


Estimated 

number 

of  awards 


3 
12 


75 

50 
40 
40 

40 


3 
3 
1 


4 

1 

10 


•The  Secretary  rejects  and  does  not  consider  an  application  that  proposes  a  budget  exceeding  the  amount  listed  for  each  priority  for  any  sin- 
gle budget  period  of  1 2  months.  ..    ..„        ,  ■    ■^„ 

"Applicants  must  limit  the  Application  Narrative.  Part  III  of  the  Application,  to  the  page  limits  noted  above.  Please  refer  to  the  Page  Limit  re- 
quirements included  under  each  priority  and  conpetition  description  in  this  notice.  The  Secretary  rejects  and  does  not  consider  an  application 
that  does  not  adhere  to  this  requirement. 


Electronic  Access  to  This  Document 

Anyone  mi  ly  view  this  document,  as 
well  as  all  otjier  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  fotmat  (pdf)  on  the  World 


Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg. 

htm  http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 


previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 


Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated:  January  5, 1999. 
Curtis  L.  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  99-475  Filed  1-8-99;  8:45  am] 
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82 1 092 

141 1494 

180 41,  418,  759,  1132 

Proposed  Rules: 

52 67,  464,  465,  818,  820, 

1003,  1573 

81 1003 

141 „ 1499 

1 80 1 1 57 

372 688 

41  CFR 

101-42 1139 

101-43 1139 

42  CFR 

Proposed  Ruiss: 

Ch.  IV 69 

44  CFR 

65 1521 


67 1523 

Proposed  rules: 

67 1573 

45  CFR 

Proposed  Rules: 

400 1159 

401 1 159 

48  CFR 

Proposed  Rules: 

249 1175 

401 1585 

47  CFR 

73 995 

Proposed  Rules: 

1 1 

90 1003 

48  CFR 

5315 _ 995 

1 804 1 528 

1871 1529 

Proposed  Rules: 

Ch.3 1344 

49  CFR 

653 425 

654 _ 425 

Proposed  Rules: 

1 71 70 

177 70 

178 70 

180 70 

50  CFR 

18 1529 

23 769 

100 1276 

300 13 

600 1316 

648 427,  1 139 

660 45,  1316 

679 46,  50,  427,  428,  1539 

Proposed  Rules: 

17 821 

20 821 .  822 

21 822 

227 465 

648 471 ,  823 

660 823.  1 341 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  11. 
1999 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaslca;  fisheries  of 
Exclusive  Economic 
Zone — 

Community  development 
quota  program; 
published  1-11-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
Acid  rain  program — 
Permits  and  sulfur  dioxide 
allowance  system; 
revisions;  putitished  12- 
11-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telephone  number 
portability;  location 
portat)ility,  500  and  900 
number  portability,  and 
database  and  wireless 
issues;  published  12-10- 
98 
Radio  stations;  table  of 
assignments: 

Missouri;  put)lished  12-7-98 
Montana;  puttlished  12-7-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs: 
Albendazole  suspension; 
published  1-11-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

NASA  contractors,  taxpayer 
identification  numt)ers; 
reporting  payment 
information  to  the  Internal 
Revenue  Sen/ice; 
put>lished  1-11-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Hazzardous  duty  pay; 
published  1-11-99 


TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Capital  leases;  published  12- 
10-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Stoctc  and  other  personal 

property  disposition  loss 

allocation  and  foreign  tax 

credit  limitation 

computation;  published  1- 

11-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Anintal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  tiy  1-19-99;  published 
11-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Bloodworit  requirements; 
comments  due  by  1-19- 
99;  published  11-19-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

India  and  Pakistan;  exports 
and  reexports  of  items 
controlled  for  nuclear 
nonproliferation  and 
missile  technology; 
sanctions;  comments  due 
by  1-19-99;  published  11- 
19-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 
AUantic  sea  scallop; 
comments  due  by  1-19- 
99;  published  11-18-98 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Bottomfish  and  seamount 
groundfish;  comments 
due  by  1-19-99; 
published  11-18-98 


Marine  mammals: 
Endangered  fish  or  wildlife— 
Cooi(  Inlet  beluga  whales; 
status  review; 
comments  due  t>y  1-19- 
99;  published  11-19-98 
DEFENSE  DEPARTMENT 
Acquisition  regulatioris: 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  1-19- 
99;  published  11-20-98 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Management  and  operating 
contracts;  financial 
management  clauses; 
comments  due  by  1-19- 
99;  published  11-18-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  PoNcy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  1-22-99; 
published  12-23-98 
Short-term  ti^ansportation 
services  regulation; 
comments  due  by  1-22- 
99;  published  10-16-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Tennessee;  commerrts  due 
by  1-19-99;  published  12- 
18-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t)y 
1-20-99;  published  12-21- 
98 
Maine;  comments  due  by  1- 
19-99;  published  12-17-98 
Missouri;  comments  due  by 
1-21-99;  published  12-22- 
98 
New  Hampshire;  comments 
due  by  1-19-99;  put)lished 
12-17-98 
South  Carolina;  comments 
due  by  1-19-99;  put>lished 
12-18-98 
Tennessee;  comments  due 
by  1-21-99;  published  12- 
22-98 
Air  quality  planning  purposes; 
designation  of  areas: 
Massachusetts  et  al.; 
comments  due  by  1-19- 
99;  published  12-17-98 
Superfund  program: 
National  oil  and  hazardous 
substances  continency 
plan — 


National  priorities  list 
update;  comments  due 
by  1-22-99;  published 
12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  regulatory  review; 
comments  due  by  1-19- 
99;  published  11-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  television 
broadcasting: 

Broadcast  and  cat)le  EEC 
rules  and  policies; 
comments  due  by  1-19- 
99;  published  12-1-98 
Radio  services,  special: 
Mobile  satellite  sen^ices;  2 
GHz  spectrum  allocation; 
comments  due  by  1-19- 
99;  published  12-17-98 
Private  land  mot)ile 
services — 

700  MHz  band;  public 
safety  radio  spectrum; 
prionty  access  service 
requirements;  comments 
due  by  1-19-99; 
published  1-7-99 
Radio  stations;  tatile  of 
assignements: 
Minnesota;  comments  due 
by  1-19-99;  published  12- 
14-98 
Radio  statiore;  table  of 
assignments: 

Louisiana;  comments  due  by 
1-19-99;  published  12-7- 
98 

FEDERAL  MARITIME 
COMMISSION 

Ocean  freight  forwarders, 
marine  terminal  operations, 
and  passenger  vessels: 
Marine  terminal  operator 
schedules;  comnr>ents  due 
by  1-19-99;  published  12- 
17-98 
Ocean  transportation 
intermediaries;  licensing, 
financial  responsitNHty 
requirements  and  general 
duties;  comments  due  by  1- 
21-99;  published  12-22-98 
Tariffs  and  service  conto'acts: 
Carrier  automated  tariff 
systems;  comments  due 
by  1-20-99;  published  12- 
21-98 
Service  contract  filings; 
comments  due  by  1-22- 
99;  published  12-23-98 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 

Lease  advertisements, 
multiple-item  leases. 


IV 
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renegotiations  and 
extensions  and  estimates 
of  offidai  tees  and  taxes; 
disdosurej;  comments 
due  by  1-22-99;  puWished 
12-7-98 
Truth  In  lending  (Regulation 
Z): 

Calculation  (»f  payment 
sctiedules  involving 
private  mortgage 
insurance,  etc.;  comments 
due  by  1-22-99;  published 
12-7-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admtnlstratioii 
Food  addKivesc 
Adhesive  coatings  and 
components — 
Dimethylpolysiioxane 
coatinga;  comments  due 
by  1-22'99;  puWistied 
12-23-9$ 
Food  for  human  consumption: 
Beverages- 
Fruit  and  vegetable  juices 
and  juioe  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  arxj 
importirig;  comments 
due  by  1-19-99; 
published  12-17-98 
Human  drugs: 
Sunscreen  drug  products 
(OTC);  Imitative  final 


iTKXKjgraph:  enforcemerrt 
policy:  comments  due  by 
1-20-99;  published  10-22- 
98 
INTERIOR  DEPARTMENT 
R«c(amatlon  Bureau 
Farm  operations  in  excess  of 
960  acres,  information 
requirements;  and  formerfy 
excess  land  eligibility  to 
receive  norvfuH  cost 
irrigation  water;  comments 
due  by  1-19-99;  published 
11-18-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sukxnissions: 

Virginia;  comments  due  by 
1-22-99;  published  12-23- 
98 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Royalty  distribution  and  rate 
adjustment  proceedings; 
conduct;  comments  due 
by  1-19-99;  published  12- 
18-98 
PERSONNEL  MANAGEMENT 
OFFICE 
Allowances  and  differentials: 


\ 


Cost-of-living  allowances 
(nonforeign  areas) 
Honolulu,  HI;  comments 
due  by  1-19-99; 
published  10-21-98 
Employment: 
Firefighter  pay  and  training; 
comments  due  by  1-22- 
99;  published  11-23-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
Louisiana;  comments  due  by 
1-19-99;  published  11-18- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft 
Noise  standards— 
Propeller-driven  small 
airplar^es;  comments 
due  by  1-19-99; 
published  11-18-98 
Airworttiiness  directives: 
Airbus;  comments  due  l)y  1- 
19-99;  published  12-17-98 
Bell  Helicopter;  comments 
due  by  1-22-99;  putalished 
11-23-98 
Bombardier,  comments  due 
by  1-20-99;  published  12- 
21-98 
Cessna;  comments  due  by 
1-22-99;  published  12-3- 
98 


Eurocopler  Deutschland 
GmbH;  comments  due  t>y 
1-19-99;  published  11-19- 
98 

Class  B  airspace;  comments 
due  by  1-19-99;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engirieering  and  traffic 
operations: 

Truc*<  size  and  weight— 

NondMsible  load  or 
vehicle  definition 
modification  to  include 
marlted  military 
vehicles;  corrvnents  due 
by  1-19-99;  published 
11-20-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Servics 

Inconrw  taxes: 

Partnership  returns  required 
on  magnetic  media; 
comments  due  by  1-21- 
99;  published  10-23-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-22-99; 
published  12-23-98 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  ttie  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whrch  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun-ent  CFR  volun')es  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectk>ns 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http7/www.access.gpo.gov/nara/cfr/ 

index.html.  For  informatkxi  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  nrx>ney  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

Title  Stock  Number  Price    '^l^evMon  Date 

1,  2  (2  Reserved) (869-034-00001-1) 5.00      *  Jon.  1,  1998 

3  (1997  Compilation 
and  Ports  100  ond 
101) (869-034-00002-9) 19.00 


4 (869-034-00003-7) 

5  Parts: 

1-699  (869-034-00004-5) 

700-1199 (869-034-00006-3) 

1200-€nd,  6  (6 
Resen/ed) (869-034-00006-1) 

7  Parts: 

1-26  (869-034-00007-0) 

27-52  (869-034-00006-8) 

53-209 (869-034-00009-6)  , 

210-299 (869^)34-OW10-0)  . 

300-399 (869-034-00011-8)  . 

400-699 „ (869-034-00012-6)  . 

700-899 ..(869-034-00013-4)  . 

900-999 (869-034-00014-2) 


7.00 

35.00 
26.00 


'Jon.  1,  1998 
*Jan.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 


39«)        Jon.  1,  1998 


24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
1000-1199  (869^)3W)0015-1) 44.00 


34.00 
S8.X 
18.00 
33.00 
40.00 
24.00 


1200-1599 (869-034-00016-9) 

1600-1899  (869-03*^)0017-7) 

1900-1939  (869-034^)0018-5) 

1940-1949  (869-034-00019-3) 

1950-1999  (869-034-00020-7) 

2000-End (869-034-00021-5) 

» (869-034-00022-3) 

•  Parts: 

1-199  (869-034-00023-1) 

200-End  (869-034-00024-0) 

10  Parts: 

0-50  (869-034-00025-8)  , 

51-199 (869-034-00026-6)  . 

200-499 (869-034-00027-4)  . 

500-End  (869-034^)0028-2) . 

11  (869-034-00029-1) . 

12  Parts: 

199  (869-034-00030-4) 17.W 


Jon.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 


33.00        Jon.  1,  1998 


40.00 
33.00 

39.00 
32.00 
31.00 
43J)0 

19.00 


1 

200-219 (869-034-00031-2) 

220-299 (869-034-00032-1) 

300-499 (869-034-O0033-9) 

500-599 (869-034-00034-7) 

600-End  (869-034-00035-5) 

13 (869-034-00036-3) 


21.00 
39.00 
23.00 
24.00 
44.00 

23.00 


Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 


Title 


Stock  Numbor 


Prtc*       Rcvlskm  Dat* 


14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1199 (869-034-00040-1) 

1200-£nd (869-034-00041-0) 


47.00 
40.00 
16.00 
29.00 
23.00 


15  Parts: 

0-299 (869-034-00042-8) 22.00 

300-799 „ (869-O34-00043-6) 33.00 

800-End  (869-034-00044-4) 23.00 

16  Parts: 

0-999  (869-034-00045-2)  .. 

1000-End (869-034-00046-1)  .. 


17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-€nd  (869-O34-O005O-9) 

18  Parts: 

1-399  (869-034-00051-7) 

400-€nd  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-€nd  (869-O34-00055-0) 

20  Parts: 

1-399  (869-034-00056-8) 

400-499 (869-03.1-00057-6) 

500-End  (869-034-00058-4) 


30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 


21  Parts: 

1-99  (869-034-00059-2) 21.00 

100-169 (869-034-00060-6) 27.00 

170-199 (869-034-00061-4) 28.00 

200-299 ^ (869-034-00062-2) 9.00 

300-499 (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034-00065-7) 9.00 

800-1299  (869-034-00066-5) 32.00 

130(Hnd (869-034-00067-3) 12.00 

22  Parts: 

1-299  (869-034-00068-1)  .. 

300-€nd  (869-034-00069-0)  .. 


41.00 
31.00 

25.00 


23  (869-034-00070-3) .. 

24  Parts: 

0-199  (869-034-00071-1) 32.00 

200-499 (869-034-00072-0) 28.00 

500-699 (869-034-00073-8) 17.00 

700-1699 (869-034-00074-6) 45.00 

1700-End (869-O34-00075-4) 17.00 


26  Parts: 

§§  1 .0- 1-1 60  (869-034-00077-1) 26.00 

§§1.61-1.169 (869-034-00078-9) 48.00 

§§1.170-1.300  (869-034-00079-7) 31.00 

§§1.301-1400 (869-034-00080-1) 23.00 

§§  1.401-1440 (869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§  1.501-1.640 (869-034-000&3-5) 27.W 

§§1.641-1.850 (869-O34-000&4-3) 32.00 

§§  1.851-1.907  (869-034-00085-1) 36.00 

§§1.908-1.1000 (86^-034-00086-0) 35.00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

§§1.1401-End  (869-034-0008ft-6) 51.00 


Jon.  1,  1998 

Jon.  1,  1998 

Jon.  1,  1998 

Jon.  1,  1998 

Jon.  1.  1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 

Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


25  (869-034-00076-2) 42.00        Apr.  1.  1998 


2-29  (869-O34-00089-4) 

30-39  (869-034-00090-8) 

40-49  . — (869-O34-O0091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 


36.00 
25.00 
16.00 
19.00 
34.00 
10.00 
600-€nd  (869-034-00095-9) 9.00 

27  Parts: 

1-199  „ 


Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  I.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


.  (869-034-00096-7) 


49.00    Apr.  1,  1998 


VI 


200-€nd  . 

28  Parts: 

0-42  

43-end  ... 
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29  Parts: 

0-99 

100-499  

50O-«99 

900-1899  

1900-1910  (§§|900  to 

1910.999) 
1910(§§1910.1p00IO 

end)  

1911-1925  .. 

1926 

1927-€nd  .... 


Stock  Numter  Price 

.(869^)34-00097-5) 17.00 

'.  (869-O34-00098-3) 36.00 

.  (869-034-00099-1)  30.00 

.  (869-034-00100-9) 26.00 

.(869-034-00101-7) 12.00 

.(869-034-00102-5) 40.00 

.  (869-034-00103-3) 20.00 


Revision  Data 
*Apf.  1,  1997 

July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 


301 

1-199  

200-699... 
700-£nd  .. 

31  Parts: 

0-199  

200-End  .. 


321 
1-39,  Vol.  I .. 
1-39,  Vd.  II . 
1-39.  Vol.  Ill 

1-190  

•191-399  .... 

400-629 

630-699  

700-799 

800-£nd  

33  Parts: 

1-124  

12^199 

200-end  

34  Parts: 

1-299  

300-399  

400-End  

35  


36  Parts 

1-199  

200-299  ... 

300-{nd  .. 

37 

38- Parts: 

0-17  

1*-€nd  .... 


39 


40 

1-49 

50-51 


(869-034-00104-1) 44.00        July  1,  1998 


(869-034-00105-0) 27.00 

(869^^)34-00106-8) 17.00 

(869-034-00107-6) 30.00 

(869-034-^)0108^) 41.00 

,  (869-034-0010^2) 33.00 

.(869-034-00110-6) 29.00 

.  (869-034-001 1  \-4) 33.00 

.(869^)34-00112-2) 20.00 

.  (869-034-001 13-1) 46.00 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 


15.00 

19.00 

_ 18.00 

..(869-034-00114-9) 47.00 

..(869-034-00115-7) 51.00 

..  (869-034-001 16-5) 33.00 

..  (869-034-001 17-3) 22.00 

..  (869-034-001 18-1) 26.00 

..  (869-034-001 19-0) 27.00 


2July  1, 

2July  1, 

2July  1, 

July  1, 

July  1, 


1984 
1984 
1984 
1998 
1998 


.  (869-034-001 20-3) 29.00 

.(869-034-00121-1) 38.00 

.(869-034-00 122-0) 30.00 

.  (869-034-00123-8) 27.00 

.  (869-034-00124-6) 25.00 

.(869-034-00125-4) 44.00 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1996 
Mtf  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 


(869-034-00126-2) 14.00        July  1,  1998 


,  (869-034-00127-1) 20.00 

(869^)34-00128-9) 21.W 

.  (869-034-00129-7) 35.00 

(869-034-00130-1) 27.00 

.  (869-034-00131-9) 34.00 

.(869-034-00132-7) 39.00 

.  (869-034-00 133-5) 23.00 


(869^)34-00134-3) 31.00 

(869-034-00135-1) 24.00 

52  ("52.01-52.lt)18) (869-034-00136-0) 28.00 

52  (52.1019-€(K0  (869-034-00137-8) 33.00 


53-59  .... 

60  

61-62  .... 

63  

64-71  .... 
72-80  .... 
81-65  ... 

86  

87-135  .. 

136-149 

150-189 

190-259 

260-265 


(869-034-00138-6) 17.00 

(869-O34-00139-4) 53.00 

(869-OSM)0140-8) 18.00 

,  (869-O34-00141-6) 57.00 

(869-034-00142-4) 11.00 

.  (869-034-00143-2) 36.00 

.(869-034-00144-1) 31.00 

.  (869-034-00144-9) 53.00 

.  (869-034-00146-7) 47.00 

.  (869-034-00147-5) 37.00 

.  (869-034-00148-3) 34.00 

.  (869-034-00149-1) 23.00 

.  (869-034-O0150-9) 29.00 


July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,1998 

July  1,  1998 
July  1,  1998 

July  1.1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


THto 


Stock  Number 


Price      Revision  Date 


266-299 _ (869-034-00151-3) 33.00  July  1,  1998 

300-399 (869-034-00152-1) 26.00  July  1,  1998 

400-424 (869-034-00153-0) 33.00  July  1,  1998 

425-699 „ (869-034-00154-8) 42.00  July  1,  1998 

700-789 (869-034-00155-6) 41.00  July  1,  1998 

790-€nd  (869K)34-00 156-4) 22.00  July  1,  1998 

41  Chapters:  ,^_. 

1  1-1  to  1-10 13.00  iJuly  1,  1984 

l!  1-1 1  to  Appendix,  2  (2  Reserved) 13.00  » July  1, 1984 

3-6 14.00  » July  1,  1984 

7     6.00  >July  1,  1984 

8 Z 4.50  »  July  1,  1984 

9 ^ ^ 13.00  » July  1,  1984 

lol'i? 9.50  J  July  1.  1984 

18,  Vol.  I,  Paris  1-5 _ ~ 13.00  » July  1,  1984 

18,  Vol.  II,  Ports  6-19 13.00  J  July  1,  1984 

18,  Vol.  III.  Parts  20-52 13.00  » July  1,  1984 

19-100    - isoo  'July  1-  I'M 

1-100  (869-034-00157-2) 13.00  July  1,  1998 

101 (869-034-00158-1) 37.00  July  1,  1998 

102-200 (869-034-00158-9) 15.00  July  1,  1998 

201-€nd  (869-034-00160-2) 13.00  July  1,  1998 

42  Parts:  _ 

1-399  - (869-034-00161-1) 34.00  Oct.  1,  1998 

400-429 (869-032-00161-8) 35.00  Oct.  1,  1997 

430-End  (869-032-00162-6) 50.00  Oct.  1,  1997 

43  Parts:  

1-999  (869-O32-00163-4) 31.00  Oct.  1,  1997 

1000-end  (869-032-00164-2) 50.00  Oct.  1,1997 

44 - (869-032-00165-1) 31.00  Oct.  1,  1997 

45  Parts: 

1-199  (869-032-00166-9) 30.00  Oct.  1,  1997 

200-499 „ _ (869-032-00167-7) 18.00  Oct.  1,  1997 

500-1199 (869-032-00168-5) 29.00  Oct.  1,  1997 

1200-€nd (869-032-00169-3) 39.00  Oct.  1,  1997 

46  Parts:  _, 

1-40 - (869-032-00170-7) 26.00  Oct.  1,  1997 

41-69  (869-032-001 7 1-5) 22.00  Oct.  1,  1997 

70-89  (869-034-00173-4) 8.00  Oct.  1,  1998 

90-139 - (869-032-00173-1) 27.00  Oct.  1,  1997 

140-155 - (869-032-00174-0) 15.00  Oct.  1,  1997 

156-165 (869-032-00175-6) 20.00  Oct.  1,  1997 

166-199 (869-032-00176-6) 26.00  Oct.  1,  1997 

200-499 (869-032-00177-4) 21.00  Oct.  1,  1997 

500-€nd  (869-034-00179-3) 16.00  Oct.  1,  1998 

47  Parts:  

0-19  (869-032-00179-1) 34.00  Oct.  1,  1997 

20-39  (869-032-00180-4) 27.00  Oct.  1.  1997 

40-69  - (869-O32-00181-2) 23.00  Oct.  1,  1997 

70-79  „ (869-032-00182-1)  ...„.  33.00  Oct.  1,  1997 

80-End (869-032-0018^9) 43.00  Oct.  1.  1997 

48  Ctiaptars: 

•1  (Parts  1-51) (869-034-00185-6) 51.00  Oct.  1.  1998 

•1  (Ports  52-99)  (869-034-00186-6) 29.00  Oct.  1,  1998 

2  (Ports  201-299) (869-032-00186-3) 35.00  Oct.  1,  1997 

3-6 - (869-032^)0187-1) 29O0  Oct.  1.  1997 

7-14 (869-032-00188-0) 32.00  Oct.  1,  1997 

15-28  (869-032-00189-6) 33.00  Oct.  1,  1997 

29-€nd  (869-O32-00190-1) 25.00  Oct.  1,  1997 

49  Parts:  _ 

1-99 (869-034-00192-1) 31.00  Oct.  1.  1998 

100-185 - (869-03i-0019M) 50.00  Oct.  1,  1997 

186-199 (869-032-00193-6) 11.00  Oct.  1,  1997 

200-399 (869-032-00194-4) 43.00  Oct.  1,  1997 

400^999 (869-032-00195-2) 49.00  Oct.  1,  1997 

1000-1199 (869-034^)0197-1) 17.00  Oct.  1,  1998 

1 200-End (869-O32-00197-9) 14.00  Oct.  1,  1997 

50  Parts:  _, 

1-199  (869-032-00196-7) 41.00  Oct.  1,  1997 

200-599 (869-032-0019^) 22.00  Oct.  1.  1997 

60O-€nd  (869-032-0020O-2) 29.00  Oct.  1,  1997 
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Title  Stock  Number  Pric*       Revision  Date 

CFR  Index  and  Findings 
Aids (86W)34-00049-6) 46.00        Jon.  1,  1998 

Complete  1998  CFR  set 951.00  1996 

Microfict^e  CFR  Edition: 

Subscription  (moiled  OS  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  nnailing) 264.00  1996 

<  Because  Title  3  Is  an  annual  conpilation,  this  volunie  and  aM  previous  volumes 
should  be  retained  as  a  permanent  tefererKe  source. 

*Tt»  July  1,  1965  edition  o«  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  Inclusive.  For  tt»  ful  text  o(  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  o<  July  1,  1984,  containing 
those  parts. 

»lhe  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  o  note  only 
tor  Chapters  1  to  49  inclusive.  For  the  lull  text  o<  procurement  regulotions 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  ol  July  I, 
1964  containing  those  chapters. 

*No  amendments  to  this  volume  were  pronfxjigated  during  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

»No  amendments  to  this  volunf»e  were  promulgoted  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  ol  Januay 
1, 1997  should  be  retained. 

*No  omendments  to  this  volume  were  promulgated  during  the  period  AprH 
1,  1997,  through  April  1,  1998.  The  CFR  volume  issued  as  ol  April  1,  1997, 
should  be  retained. 


\ 
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199 


Ml 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

I  212    MAIN    STREET 

•  FORESTVILLE   MD    20704 


DEC97R! 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

•212    MAIN    STREET 

•  FORESTVILLE   MD    20704 


/• 


DEC97R1 


To  be. sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordet  Processing  Code: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
It's  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GF*0  Deposit  Account         | 

[H  VISA       EH  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


in  IE  IE 

/  nanK  you  jor 

(Credit  card  expiration  datp)                     .,j..,.  ji_j|j..; 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  Other  mailers?     | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents' 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


M/3 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


fjree  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

1  o  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
htlp://www.  access,  gpo.gov/su_docs/ 

1  b  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(n )  password  required). 

^.  o  dial  directly,  use  com- 
m  mications  software  and 
m  )dem  to  call  (202) 
512-1661;  type  swais,  then 
lo  pn  as  guest  (no  password 
re  juired). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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1-12-99 

Vol.  64       No.  7 

Pages  1715-2114 


L  I  J 


Tuesday 
January  12,  1999 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  ofTicial  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-tree:  1-888-293-6498 
it     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  I,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10.  1998).  Our 
address  is:  http://www.nara.gov/fedrcg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 


II 
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HEGISTER  is  published  daily.  Monday  through 
official  holidays,  by  the  Office  of  the  Federal 
1  Archives  and  Records  Administration, 
20408.  under  the  Federal  Register  Act  (44  U.S.C. 

regulations  of  the  Administrative  Committee  of 

ster  (1  CFR  Ch.  I).  The  Superintendent  of 
Government  Printing  Office,  Washington,  DC 

lusive  distributor  of  tne  official  edition. 


ext 

The  Federal  Renter  provides  a  uniform  system  for  making 
available  to  the i  public  regulations  and  legal  notices  issued  Dy 
Federal  agencie^.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congriss.  and  other  Federal  agency  documents  of  public 
interest.  ] 

Documents  are  bn  file  for  public  inspection  in  the  Office  of  the 
Federal  Registef  the  day  before  they  are  published,  unless  the 
issuing  agency  Requests  earlier  filing.  For  a  list  of  documents 
currently  on  nl«  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  uncter  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  (he  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access^  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the! Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  frtjm  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  usars  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASQI  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  materiel  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  vyide  Web.  connect  to  the  Federal  Register  at  http:/ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-SW-43-AD:  Amendment 
39-10990;  AD  98-19-13] 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  (BHTC) 
Model  407  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-19-13.  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
BHTC  Model  407  helicopters  by 
individual  letters.  This  AD  requires,  on 
or  before  the  accumulation  of  50  hours 
total  time-in-service  (TIS)  on  the  engine- 
to-transmission  driveshaft  (driveshaft), 
replacing  the  driveshaft  with  an 
airworthy  driveshaft.  This  amendment 
is  prompted  by  analysis  and  test  data 
which  revealed  that  the  life  limit  of  the 
driveshaft  is  less  than  that  which  is 
stated  in  the  applicable  maintenance 
manual.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
driveshaft.  loss  of  engine  drive  to  the 
rotor  system,  damage  to  critical 
structural  components,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  January  27.  1999.  To  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  98-19-13,  issued  on 
September  2,  1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  15.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 


Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  98-SW-43- 
AD,  2601  Meacham  Blvd..  Room  663. 
Fort  Worth,  Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jurgen  Priester.  Aerospace  Engineer. 
Rotorcraft  Certification  Office. 
Rotorcraft  Directorate.  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas. 
76137.  telephone  (817)  222-5159.  fax 
(817) 222-5783. 

SUPPLEMENTARY  INFORMATION:  On 
September  2. 1998,  the  FAA  issued 
priority  letter  AD  98-19-13,  applicable 
to  BHTC  Model  407  helicopters,  which 
requires,  on  or  before  the  accumulation 
of  50  hours  total  TIS  on  the  driveshaft. 
replacing  the  driveshaft  with  an 
airworthy  driveshaft.  That  action  was 
prompted  by  analysis  and  test  data  that 
revealed  that  the  life  limit  of  the 
driveshaft  is  less  than  that  which  is 
stated  in  the  applicable  maintenance 
manual.  The  published  life  limit  has 
been  2.500  hours  TIS;  however,  new 
data  indicate  the  life  limit  should  be 
approximately  50  hours  TIS.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  driveshaft.  loss  of 
engine  drive  to  the  rotor  system,  damage 
to  critical  structural  components,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Bell 
Helicopter  Textron  Alert  Service 
Bulletin  No.  407-98-19.  dated  June  19. 
1998.  which  describes  procedures  for 
replacing  the  driveshaft,  part  number 
(P/N)  206-340-300-103,  with 
driveshaft,  P/N  206-340-300-105, 
which  has  a  longer  service  life. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTC  Model  407  helicopters  of  the 
same  type  design,  the  FAA  issued 
priority  letter  AD  98-19-13  to  prevent 
failure  of  the  driveshaft,  loss  of  engine 
drive  to  the  rotor  system,  damage  to 
critical  structural  components,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires,  on  or 
before  the  accumulation  of  50  hours 
total  TIS  on  the  driveshaft,  replacing  the 
driveshaft,  P/N  206-340-300-103.  with 
an  airworthy  driveshaft,  P/N  206-340- 
300-105.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  replacing  the  driveshaft  is 


required  within  50  hours,  and  this  AD 
must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  2.  1998,  to 
all  known  U.S.  owners  and  operators  of 
BHTC  Model  407  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  146 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  5  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $24,500  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $3,620,800. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirormaental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  elate  for  comments, 
in  the  Rules  Docket  for  examination  by 
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The  regulatic  ns  adopted  herein  will 
not  have  substJ  ntial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribu^  ion  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  suffici  ent  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  isi  ued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  mit  a  "significant 
regulatory  acticn"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  thif  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  Febmary  26,  1979).  If  it  is 
determined  thait  this  emergency 
regulation  othe  rwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  t^e  Rules  Docket.  A  copy 
of  it,  if  filed,  m^y  be  obtained  from  the 
Rules  Docket  a^  the  location  provided 
under  the  captilon  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  I 

Adoption  of  \ht  Amendment 


Accordingly 
authority 
Administrator, 
Administration 
Federal  Aviaticn 
part  39)  as  follows 


pursuant  to  the 
delegated  to  me  by  the 

the  Federal  Aviation 
amends  part  39  of  the 
Regulations  (14  CFR 


PART  39— AIRWORTHrNESS 
DIRECTIVES 


citation  for  part  39 
as  follows: 

Authority:  49  tj.S.C.  106(g)  40113,  44701. 


1.  The  authority 
continues  to  re  id 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-19-13  Bell  Helicopter  Textron 

Canada:  Amendment  39-10990.  Docket 
No.  9a-SW^3-AD. 

Applicability:  Model  407  helicopters,  with 
engine-to-transmission  driveshafl 
(driveshaft),  part  number  (P/N)  206-340- 
300-103,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  prior  to  or  up>on 
accumulating  50  hours  total  time-in-service 
(TIS)  on  driveshaft,  P/N  206-340-300-103. 

To  prevent  failure  of  the  driveshaft,  which 
could  result  in  loss  of  engine  drive  to  the 
rotor  system,  damage  to  critical  structural 
components,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Remove  driveshaft,  P/N  206-340-300- 
103,  and  replace  it  with  an  airworthy 
driveshaft,  P/N  206-340-300-105. 
Driveshaft,  P/N  206-340-300-103,  must  not 
be  installed  on  any  helicopter. 

Note  2:  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  407-98-19,  dated  June 
19, 1998,  pertains  to  the  subject  of  this  AD. 
Removed  driveshaft,  P/N  206-340-300-103, 
should  be  destroyed. 

(b)  This  AD  revises  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  retirement  life  of 
5,000  hours  TIS  for  driveshaft,  P/N  206-340- 
300-105.  A  component  record  card  or 
equivalent  record  for  this  P/N  must  also  he 
established. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  will  not  be 
issued. 


(e)  This  amendment  becomes  effective  on 
January  27, 1999.  To  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-19-13, 
issued  September  2, 1998,  which  contained 
the  requirements  of  this  amendment. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98-25, 
August  25, 1998. 

Issued  in  Fort  Worth,  Texas,  on  January  5, 
1999. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-615  Filed  1-11-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-nAWP-32] 

Revocation  of  Class  E  Airspace, 
Victorville.  George  AFB,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule 

SUMMARY:  This  action  will  revoke  the 
Class  E  airspace  at  Victorville,  George 
Air  Force  Base  (AFB),  CA.  In  order  to 
meet  federal  mandates  with  regard  to 
Base  Realignment  and  Closure  (BRAC), 
the  U.S.  Air  Force  ceased  air  operations 
at  George  AFB  in  December  1992, 
thereby  eliminating  the  criteria  for  Class 
E  airspace. 

EFFECTIVE  DATE:  0901  UTC  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Air  Traffic  Division, 
Airspace  SpeciaHst,  AWP-520.10, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviarion  Boulevard,  Lawndale, 
Cahfomia  90261,  telephone  (310)  725- 
6613. 
SUPPLEMENTARY  INFORMATION: 

History 

In  order  to  meet  federal  mandates 
with  regard  to  Base  Realignment  and 
Closure,  the  U.S.  Air  Force  ceased  air 
operations  at  George  AFB  in  December 
1992.  The  intended  effect  of  this  action 
is  to  revoke  the  Class  E  airspace 
associated  with  George  AFB  airspace  as 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent 
would  be  subsequently  removed  from 
this  Order. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  previously  designated 
controlled  airspace  associated  with 
George  AFB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5    Victorville.  George  AFB.  CA 
[Removed] 


Issued  in  Los  Angeles,  California,  on 
December  28, 1998. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-649  Filed  1-11-99;  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29430;  Amdt.  No.  1903] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instniment  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnmient  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  EX:  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169.  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  charge  considerations,  this 
amendment  incorporates  only  specific 
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(FDC)  Notice  t^  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  pirectly  to  published 

arts.  The  circumstances 
he  need  for  all  these 
nts  requires  making 
n  less  than  30  days. 
lAPs  contained  in  this 
based  on  the  criteria 
,e  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  jSIAPs  and  safety  in  air 
d  that  noUce  and  public 
e  adopting  these  SLAPs 
le  and  contrary  to  the 
d,  where  applicable. 


aeronautical  c 
which  created 
SIAP  amendm 
them  effective 
Further,  the 
amendment  an 
contained  in 


commerce,  I  fi| 
procedure  befo 
are  impractical! 
public  interest 


that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore-(l)  is  not 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  December  24, 
1998. 

Richard  O.  Gordon, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2) 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25, 97.27,  97.29, 97.31, 97.33 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

*   *   *  Effective  Upon  Publication 


FDC  Date 


State 


City 


Airport 


FDC  No. 


SIAP 


12/10/98 
12/10/98 
12/10/98 

12/10/98 
12/10/98 
12/10/98 

12/11/98 

12/11/98 

12/11/98 
12/11/98 

12/11/98 

12/11/98 
12/11/98 

12/11/98 
12/11/98 
12/11/98 

12/11/98 

12/11/98 

12/11/98 
12/11/98 

12/11/98 


KE 

NJ 


NJ 
KJ 
T< 

II 

II 

II 
11 

II 

II 

It 

II 
II 
II 

II 

IL 

II 
II 

IL 


NORFOLK  ... 

WILDWOOD 

WILDWOOD 


KARL  STEFAN  MEMORIAL 

CAP  MAY  COUNTY  

CAP  MAY  COUNTY  


WILDWOOD  

WILDWOOD  

PORT  ARTHUR 


CARBONDALE-MUR- 

PHYS-BORO. 
CARBONDALE-MUR- 

PHYS-BORO. 

CENTRALIA  

FLORA  


CAP  MAY  COUNTY  

CAP  MAY  COUNTY  

JEFFERSON     COUNTY/BEAUMONT- 
PORT  ARTHUR. 
SOUTHERN  ILLINOIS 


SOUTHERN  ILLINOIS 


CENTRALIA  MUNI 
FLORA  MUNI  


FREEPORT 

FREEPORT 
FREEPORT 


HARRISBURG 
HARRISBURG 
JOLIET  


JOLIET  ... 

MACOMB 

MACOMB 
MACOMB 

MARION  .. 


ALBERTUS 

ALBERTUS 
ALBERTUS 


HARRISBURG-RALEIGH 
HARRISBURG-RALEIGH 
JOLIET  PARK  DISTRICT  . 

JOLIET  PARK  DISTRICT  . 

MACOMB  MUNI  


MACOMB  MUNI 
MACOMB  MUNI 


WILLIAMSON  COUNTY  REGIONAL 


8/8646 
8/8653 
8/8654 

8/8651 
8/8655 
8/8632 

8/8686 

8/8687 

8/8693 
8/8694 

8/8685 

8/8688 
8/8696 

8/8675 
8/8676 
8/8692 

8/8697 

8/8678 

8/8679 
8/8680 

8/8699 


ILS  RWY  1,  AMDT4B... 
VOR  OR  GPS-A  AMDT  2... 
VOR/DME  RNAV  OR  GPS  RWY 

19  AMDT  6... 
GPS  RWY  10ORIG... 
LOC  RWY  19  AMDT  5... 
VOR/DME  RWY  34,  AMDT  7... 

ILS  RWY  18L  AMDT  12A... 

NDB  OR  GPS  RWY  18L  AMDT 

12A... 
VOR  OR  GPS-A,  ORIG... 
NDB  OR  GPS  RWY  21,  AMDT 

4... 
VOR/DME  RNAV  OR  GPS  RWY 

6,  AMDT  5A... 
LOC  RWY  24,  ORIG... 
VOR  OR  GPS  RWY  24.  AMDT 

6... 
GPS  RWY  24  ORIG... 
NDB  RWY  24  AMDT  10... 
VOR  OR  GPS  RWY  12,  AMDT 

11... 
VOR/DME     RNAV     RWY     12, 

AMDT  12... 
VOR/DME   OR   GPS-A.   AMDT 

7... 
LOC  RWY  27,  AMDT  2... 
NDB  OR  GPS  RWY  27.  AMDT 

2B... 
VOR  RWY  20  AMDT  16... 
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1 

FDC  Date 

State 

City 

Airport 

FDC  No. 

SIAP 

12/11/98 

IL 

MARION  

WILLIAMSON  COUNTY  REGIONAL  ... 

8/8702 

NDB  OR  GPS  RWY  20  AMDT 

9... 
LOC  RWY  3,  ORIG-A... 

12/11/98 

NC 

MORGANTON  

MORGANTON-LENOIR 

8/8666 

12/11/98 

NC 

MORGANTON  

MORGANTON-LENOIR 

8/8667 

NDB  OR  GPS   RWY  3,  AMDT 

4A... 
VOR  OR  GPS-A,  AMDT  5A... 

12/14/98  

IL 

CARBONDALE-MUR- 

SOUTHERN  ILLINOIS 

8/8740 

PHYS-BORO. 

12/14/98  

IL 
IL 

CHICAGO 

EFFINGHAM  

LANSING  MUNI 

8«759 
8/8760 

VOR  OR  GPS-A  AMDT  5... 
LOC  RWY  29,  AMDT  1... 

12/14/98  

EFFINGHAM  COUNTY  MEMORIAL  .... 

12/14/98  

IL 

EFFINGHAM  

EFFINGHAM  COUNTY  MEMORIAL  .... 

8^761 

VOR  OR  GPS  RWY   1,  AMDT 

9... 
NDB  RWY  6,  ORIG... 
VOR  OR  GPS  RWY  4,  AMDT 

5... 
VOR  OR  GPS  RWY  22,  AMDT 

12/14/98  

IL 
IL 

IL 

FREEPORT  

ALBERTUS  

8/8741 
8/8762 

8/8763 

12/14/98  

KANKAKEE  

KANKAKEE  

GREATER  KANKAKEE 

12/14/98  

GREATER  KANKAKEE 

12/14/98 

IL 

KANKAKEE  

GREATER  KANKAKEE 

8/8764 

6... 
VOR^ME      RNAV      RWY     22, 
AMDT  3... 

12/15/98  

IL 
IL 

CHICAGO 

MATTOON-CHARLES- 
TON. 

LANSING  MUNI 

8/8769 
8/8787 

GPS  RWY  27.  ORIG... 

VOR  OR  GPS  RWY  6.  AMDT 

12... 

12/15/98 

COLES  COUNTY  MEMORIAL 

12/15/98 

IL 

MATTON-CHARLESTON 

COLES  COUNTY  MEMORIAL 

8/8790 

NDB  OR  GPS  RWY  29,  AMDT 

12/15/98 

IL 

MATTOON-CHARLES- 
TON. 

COLES  COUNTY  MEMORIAL 

8«792 

4... 
VOR  OR  GPS  RWY  24.  AMDT 
10... 

12/15/98 

Ml 

Ml 

Ml 

MO 

MO 

GRAND  RAPIDS  

KENT  COUNTY 

8/8807 
8/8808 
8/8809 
8/8803 
8/8804 

ILS  RWY  35,  ORIG-B... 

ILS  RWY  8R,  AMDT  5B... 

VOR  RWY  35.  ORIG-A... 

ILS  RWY  9,  AMDT  11... 

ILS  RWY  19R,  AMDT  9A  (CATS 

1,  II,  III)... 
GPS  RWY  26  ORIG... 
NDB-A  AMDT  1... 
GPS  RWY  8  ORIG... 
ILS  RWi  24  AMDT  8... 
ILS  RWY  29,  AMDT  5... 

GPS  RWY  31.  ORIG... 
VOR  RWY  34  ORIG... 
ILS    RWY   36L    (CAT   1,    II,    III), 
AMDT  13... 

12/15/98  

GRAND  RAPIDS  

KENT  COUNTY 

12/15/98  

GRAND  RAPIDS 

KENT  COUNTY 

12/15/98  

KANSAS  CITY 

KANSAS  CITY  INTL 

12/15/98  

KANSAS  CITY 

KANSAS  CITY  INTL 

12/15/98  

MP 
MP 
MP 
PA 
IL 

MT 

Rl 

TN 

TINIAN  ISLAND 

WEST  TINIAN  

8/8800 
8/8801 
8/8802 
8/8774 
8/8820 

8/8827 
8/8821 
8/8825 

12/15/98  

TINIAN  ISLAND 

WEST  TINIAN  

12/15/98  

TINIAN  ISLAND 

WEST  TINIAN  

12/15/98  

STATE  COLLEGE 

UNIVERSITY  PARK  

12/16«8  

MATTOON-CHARLES- 

TON. 
CUT  BANK  

COLES  COUNTY  MEMORIAL 

12/16/87  

CUT  BANK  MUNI  

12/16/98  

NORTH  KINGSTOWN  .... 
MEMPHIS 

QUONSET  STATE  

12/16/98 

MEMPHIS  INTL  

12/16/98  

VA 

HOT  SPRINGS 

INQALLS  FIELD  

8/8833 

ILS  RWY  24  AMDT  2A... 

THIS    REPLACES   FDC   8/8418 

INTL99-01. 

12/17/98 

NY 
NY 
NY 
NY 
NY 
NY 
Wl 
LA 

ELMIRA  

GLENS  FALLS  

ELMIRA/CORNING  REGIONAL 

8/8888 

8/8890 
8/8886 
8/8891 
8/8889 
8/8887 
8/8876 
8/8907 

ILS  RV/y  24  AMDT  17... 
ILS  RWY  1  AMDT  3A... 
ILS  RWY  6  AMDT  21A... 
ILS  RWY  32  AMDT  4... 
ILS  RWY  28R  AMDT  22... 
LOC  RWY  24  AMDT  1A... 
ILS  RWY  18.  AMDT  18... 
NDB  RWY  15,  AMDT  1... 

12/17/98  

GLENS  FALLS/FLOYD  D.  BENNETT  .. 
LONG  ISLAND  MAC  ARTHUR  

12/17/98  

ISUP 

ITHACA  

NIAGARA  FALLS  

12/17/98  

TOMPKINS  COUNTY 

12/17/98 

NIAGARA  FALLS  INTL  

12/17/98 

ONEONTA  

ONEONTA  MUNI 

12/17/98 

LA  CROSSE  MUNI 

12/18«8  

SULPHUR  

SOUTHLAND  FIELD  

12/18/98  

LA 
NE 
IL 

SULPHUR  

OMAHA  

MARION  

SOUTHLAND  FIELD  

8/8908 
8/8901 
8/8947 

LOCRV\r/  15  AMDT  1... 
ILS  RWY  18  AMDT  6... 
ILSRV\ri'20,  AMDT11... 

12/18/98  

EPPLEY  AIRFIELD  

12/21/98  

^  WILLIAMSON  COUNTY  REGIONAL  ... 

12/21/98  

VT 
VT 

BENNINGTON 

BENNINGTON 

WILUAM  H.  MORSE  STATE  

8/8951 
8/8952 

VOR  OR  GPS-A  AMDT  8... 
GPS  RWY  13  ORIG... 

12/21/98 

WILLIAM  H.  MORSE  STATE  

Freeport 

CTAF;  WHEN  NOT  RECEIVED.  USE 

FDC  8/8686  /MDH/FI/P  SOUTHERN 

ALBERTUS 

ROCKFORD  ALTIMETER  SETTING. 

ILLINOIS,  CARBONDALE- 

Illinois 

ALTERNATE  MNMS  STANDARD.  THIS 

MURPHYSBORO,  IL,  ILS  RWY  18L 

VOR/DME  RNAV  OR  C 

;PS  RWY  6                IS  VOR/DME  RNAV  OR  GPS  RWY  6, 

AMDT  12A...DELETE  CAPE 

AMDT  5 A... 

AMDT  SB. 

GIRARDEAU  ALl'lMETEK  St-ITING 

FDC  Date:  12/11/98 
FDC  8.8685  /PEP  FI/ 

Carbondale-Murphysboro 
P  ALBERTUS. 

MINIMUMS.  DELETE  NOTE...  WHEN 
CONTROL  TOWER  CLOSED.  EXCEPT 

FREEPORT,  IL  VOR/Dl 

VIE  RNAV  OR           SOUTHERN  ILLINOIS 

FOR  OPERATORS  WITH  APPROVED 

GPS  RWY  6,  AMDT  51 

...DtLETE                 Illinois 

WEATHER  REPORTING  SERVICE.  USE 

ROCKFORD  ALTIMET 

ER  Sbl'l  iNG                        ,,   _  n^.rtr  .  >.¥       •  i  rrvT^  .  «  a 

CAPE  GIRARDEAU  ALTIMETER 

MINIMUMS.  DELETE 

NOTE...  OBTAIN      ILS  RWY  ISL^^MDT  12A... 

SETTING,  DELETE  NOTE...  S-ILS  18L 

LOCAL  ALT] 

[METER  S 

ETTING  ON              RFC 

Date:  12711/98 

VISIBILITY  INCREASED  V2  MILE  FOR 

1720 
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INOPERATIVE  ImALSR  WHEN  USING 
CAPE  GIRARDEAU  ALTIMETER 
SETTING.  ADd  NOTE...  ADF 
REQUIRED.  THIS  IS  ILS  RWY  18L 
AMDT  12B. 

Carbondale-Mi  rphysboro 

SOUTHERN  ILLINOIS 

Illinios 

NDB  OR  GPS  RIVY  18L  AMDT  12A... 

FDC  Date  12/1^98 

FDC  8/8687  /tADW  FI/P  SOUTHERN 
ILUNOIS.  CARBONDALE- 
MURPHYSBORO,  IL,  NDB  OR  GPS 
RWY  18L  AMDfr  12 A... DELETE  CAPE 
GIRARDEAU  ALTIMETER  SETTING 
MINIMUMS.  DELETE  NOTE...  WHEN 
CONTROL  TO\^ER  CLOSED.  EXCEPT 
FOR  OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE,  USE 
CAPE  GIRARDEAU  ALTIMETER 
SETTING.  THIJ 1  IS  NDB  OR  GPS  RWY 
18L  AMDT12E. 

Freeport 

ALBERTUS 

Illinois 

LOC  RWY  24,  (JRIG. 

FDC  Date:  12/1  1/98 

FDC  8.8688  /FEP/  FI/P  ALBERTUS. 
FREEPORT,  IL.  LOC  RWY  24. 
ORIG...DELETB  ROCKFORD 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  note]..  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF; 
WHEN  NOT  RBCEIVED.  USE 
ROCKFORD  ALTIMETER  SETTING. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  LOC  RWY  24,  ORIG-A. 

Joliet  I 

JOLIET  PARK  I IISTRICT 

Illinois 

VOR  OR  GPS  RIVY  12,  AMDT  11... 

FDC  Date:  12/1 1/98 

FDC  8.8692  /(oT/FI/P  JOLIET  PARK 
DISTRICT.  JOLIET,  IL  VOR  OR  GPS 
RWY  12,  AMDT  11... DELETE  NOTE... 
OBTAIN  LOCM.  ALTIMETER  SETTING 
ON  CTAF;  WHEN  NOT  AVAILABLE, 

USE  DUPAGE  Altimeter  setting 

AND  INCREASE  ALL  MDAS  100  FEET 
AND  VISIBILITY  V*  MILE.  DELETE... 
ASTERISK  AT  BTEPDOWN  FIX 
ALTITUDE.  DELETE  PROFILE  NOTE... 
1160  WITH  DLf  AGE  ALTIMETER 
SETTING.  DELETE  ALTERNATE 
MNMS  NOTE..}  NA  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  VOR  OR  GP^  RWY  12.  ADMT  11  A. 

Centralia 

CENTRALL\  MUNI 
Illinois 

VOR  OR  GPS-A.  ORIG., 
FDC  Date:  12 '11/98 


FDC  8.8693  /ENL/  FI/P  CENTRALLY 
MUNI.  CENTRALIA.  IL  VOR  OR 
GPS-A.  ORIG...DELETE 
MIDAMERICA  ALTIMETER  SETTING 
MINIMUMS.  DELETE  NOTE... 
OBTAIN  LOCAL  ALTIMETER 
SETTING  ON  CTAF;  WHEN  NOT 
RECEIVED,  USE  MIDAMERICA 
ALTIMETER  SETTING.  DELETE 
ALTERNATE  MNMS  NOTE...  NA 
EXCEPT  FOR  OPERATORS  WITH 
APPROVED  WEATHER  REPORTING 
SERVICE.  ALTERNATE  MNMS 
STANDARD.  THIS  IS  VOR  OR  GPS- 
A,  ORIG-A. 

Flora 

FLORA  MUNI 

Illinois 

NDB  OR  GPS  RWY  21,  AMDT  4... 

FDC  Date:  12/11/98 

FDC  8/8694  /FOA/  FI/P  FLORA 
MUNI,  FLORA.  IL.  NDS  OR  GPS  RWY 
21.  AMDT  4... DELETE  EVANSVILLE 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF; 
WHEN  NOT  AVAILABLE,  USE 
EVANSVILLE  ALTIMETER  SETTING. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  NDB  OR  GPS  RWY  21.  AMDT  4 A. 

Freeport 

ALBERTUS 

Illinois 

VOR  OR  GPS  RWY  24,  AMDT  6... 

FDC  Date:  12/11/98 

FDC  8/8696  /FEP/  FI/P  ALBERTUS. 
FREEPORT.  IL.  VOR  OR  GPS  RWY  24, 
AMDT  6...DELETE  ROCKFORD 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF; 
WHEN  NOT  RECEIVED.  USE 
ROCKFORD  ALTIMETER  SETTING. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  VOR  OR  GPS  RWY  24.  AMDT  6 A. 

Joliet 

Illinios 

VOR/DME  RNAV  RWY  12.  ADMT  12... 

FDC  Date:  12/11/98 

FDC  8/8697  /JOT/FI/P  JOLIET  PARK 
DISTRICT.  JOLIET,  IL.  VOR/DME  RNAV 
RWY  12.  AMDT  12. ..DELETE  CHICAGO 
DUPAGE  ALTIMETER  SETTING 
MINIMUMS.  DELETE  NOTE...  OBTAIN 
LOCAL  ALTIMETER  SETTING  ON 
CTAF;  WHEN  NOT  AVAILABLE.  USE 
CHICAGO  DUPAGE  ALTIMETER 
SETTING.  DELETE  ALTERNATE 
MNMS  NOTE...  NA  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  VOR/DME  RNAV  RWY  12.  AMDT 
12A. 


Marion 

WILLL\MSON  COUNTY  REGIONAL 

Illinois 

VOR  RWY  20  AMDT  16... 

FDC  Date:  12/11/98 

FDC  8.8699  /MWA/  FI/P 
WILLIAMSON  COUNTY  REGIONAL, 
MARION,  IL.  VOR  RWY  20  AMDT 
16...DELETE  NOTE...  WHEN  CONTROL 
TOWER  CLOSED.  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE.  USE 
CAPE  GIRARDEAU  ALTIMETER 
SETTING  AND  INCREASE  ALL  MDAS 
120  FEET  AND  VISIBILITY  CATS  B,  C 
AND  D  V2  MILE.  DELETE...  ASTERISK 
AT  STEPDOWN  FDC  ALTITUDE. 
DELETE  PROFILE  NOTE...  1260  WHEN 
USING  CAPE  GIRARDEAU  ALTIMETER 
SETTING.  DELETE  ALTERNATE 
MINIMUMS  NOTE...  NA  WHEN 
CONTROL  TOWER  CLOSED  EXCEPT 
FOR  OPERATOR  WITH  APPROVED 
WEATHER  REPORTING  SERVICE. 
ALTERNATE  MINIMUMS  STANDARD 
EXCEPT  CAT  D  800-2-V4.  THIS  IS  VOR 
RWY  20  AMDT  16A. 

Marion 

WILLL\MSON  COUNTY  REGIONAL 

Illinois 

NDB  OR  GPS  RWY  20  AMDT  9... 

FDC  Date:  12/11/98 

FDC  8/8702  /MMA/  H/P 
WILLL\MSON  COUNTY  REGIONAL. 
MARION,  IL.  NDB  OR  GPS  RWY  20 
AMDT  9...DELETE  CAPE  GIRARDEAU 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...WHEN  CONTROL 
TOWER  CLOSED.  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE.  USE 
CAPE  GIRARDEAU  ALTIMETER 
SETTING.  ALTERNATE  MINS 
STANDARD.  THIS  IS  NDB  OR  GPS 
RWY  20.  AMDT  9A. 

Carbondale-Murphysboro 

SOUTHERN  ILLINOIS 

Illinois 

VOR  OR  GPS-A.  AMDT  5A... 

FDC  Date:  12/14/98 

FDC  8/8740  /MDH/  FI/P  SOUTHERN 
ILLINOIS.  CARBONDALE- 
MURPHYSBORO.  IL.  VOR  OR  GPS-A 
AMDT  5 A... DELETE  CAPE  GIRARDEAU 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE.. .WHEN  CONTROL 
TOWER  CLOSED.  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE.  USE 
CAPE  GIRARDEAU  ALTIMETER 
SETTING.  DELETE  ALTERNATE 
MINIMUMS  NOTE... N A  WHEN 
CONTROL  TOWER  CLOSED. 
ALTERNATE  MINIMUMS  STANDARD. 
THIS  IS  VOR  OR  GPS-A  AMDT  5B. 
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Freeport 

ALBERTUS 

Illinois 

NDB  RWY  6.  ORIG... 

FDC  Date:  12/14/98 

FDC  8/8741  /FEP/  FI/P  ALBERTUS. 
FREEPORT,  IL.  NDB  RWY  6. 
ORIG.. .DELETE  ROCKFORD 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF; 
WHEN  NOT  RECEIVED.  USE 
ROCKFORD  ALTIMETER  SETTING. 
THIS  IS  NDB  RWY  6,  ORIG-A. 

Chicago 

LANSING  MUNI 

Illinois 

VOR  OR  GPS-A  AMDT  5... 

FDC  Date:  12/14/98 

FDC  8/8759  /IGQ/  FI/P  LANSING 
MUNI,  CHICAGO,  IL.  VOR  OR  GPS-A 
AMDT  5...DELETE  NOTE.. .IF  LOCAL 
ALTIMETER  SETTING  NOT  RECEIVED 
USE  CHICAGO  MIDWAY  ALTIMETER 
SETTING  AND  INCREASE  ALL  MDAS 
60  FEET.  ALTERNATE  MNMS 
STANDARD.  THIS  IS  VOR  OR  GPS-A 
AMDT  5A. 

Effingham 

EFHNGHAM  COUNTY  MEMORIAL 

Illinois 

LOG  RWY  29,  AMDT  1... 

FDC  Date:  12/14/98 

FDC  8/8760  /1H2/  FI/P  EFFINGHAM 
COUNTY  MEMORIAL,  EFFINGHAM, 
IL.  LOG  RWY  29.  AMDT  1...  DELETE 
NOTE...  IF  LOCAL  ALTIMETER 
SETTING  NOT  RECEIVED  USE 
DECATUR  ALTIMETER  SETTING  AND 
INCREASE  ALL  MDAS  120  FEET. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  LOG  RWY  29  AMDT  lA. 

Effingham 

EFHNGHAM  COUNTY  MEMORL\L 

Illinois 

VOR  OR  GPS  RWY  1,  AMDT  9... 

FDC  Date:  12/14/98 

FDC  8/8761  /IH2/  FI/P  EFFINGHAM 
COUNTY  MEMORL\L,  EFFINGHAM, 
IL.  VOR  OR  GPS  RWY  1 ,  AMDT 
9...DELETE  NOTE...  IF  LOCAL 
ALTIMETER  SETTING  NOT  RECEIVED 
USE  DECATUR  ALTIMETER  SETTING 
AND  INCREASE  ALL  MDAS  120  FEET. 
DELETE  ASTERISK  AT  STEPDOWN 
FDC  ALTITUDE.  DELETE  PROFILE 
NOTE...  1300  WHEN  USING  DECATUR 
ALTIMETER  SETTING.  ALTERNATE 
MNMS  STANDARD  EXCEPT  CAT  D 
800  2V4.  THIS  IS  VOR  OR  GPS  RWY  1, 
AMDT  9A. 

Kankakee 

GREATER  KANKAKEE 
Illinois 


VOR  OR  GPS  RWY  4  AMDT  5... 
FDC  Date:  12/14/98 

FDC  8/8762  /IKK/  FI/P  GREATER 
KANKAKEE,  KANKAKEE,  IL.  VOR  OR 
GPS  RWY  4.  AMDT  5...DLT  CHICAGO 
MIDWAY  ALSTG  MNMS.  DLT  NOTE... 
OBTAIN  LOCAL  ALSTG  ON  AWOS-3, 
WHEN  NOT  AVBL,  USE  CHICAGO 
MIDWAY  ALSTG.  ALTN  MNMS 
STANDARD.  THIS  IS  VOR  OR  GPS 
RWY  4.  AMDT  5A. 

Kankakee 

GREATER  KANKAKEE 

Illinois 

VOR  OR  GPS  RWY  22,  AMDT  6... 

FDC  Date:  12/14/98 

FDC  8/8763  /IKK/  FI/P  GREATER 
KANKAKEE,  KANKAKEE,  IL.  VOR  OR 
GPS  RWY  22.  AMDT  6...DLT  NOTE... 
OBTAIN  LOCAL  ALSTG  ON  AWOS-3, 
WHEN  NOT  AVBL,  USE  CHICAGO 
MIDWAY  ALSTG  AND  INCR  ALL 
MDA'S  200  FT;  INCR  ALL  CAT  C  AND 
D  VIS  V2  MILE.  ALTN  MNMS 
STANDARD.  THIS  IS  VOR  OR  GPS 
RWY  22,  AMDT  6. 

Kankakee 

GREATER  KANKAKEE 

Illinois 

VOR/DME  RNAV  RWY  22,  AMDT  3... 

FDC  Date:  12/14/98 

FDC  8/8764  /IKK/  FI/P  GREATER 
KANKAKEE,  KANKAKEE.  IL.  VOR/ 
DME  RNAV  RWY  22.  AMDT  3. ..DLT 
CHICAGO  MIDWAY  ALSTG  MNMS. 
DLT  NOTE...OBTAIN  LOCAL  ALSTG 
ON  AWOS-3,  WHEN  NOT  AVBL,  USE 
CHICAGO  MIDWAY  ALSTG.  ALTN 
MNMS  STANDARD.  THIS  IS  VOR/DME 
RNAV  RWY  22,  AMDT  3A. 

Chicago 

LANSING  MUNI 

Illinois 

GPS  RWY  27,  ORIG... 

FDC  Date:  12/15/98 

FDC  8/8769  /IGQ/  FI/P  LANSING 
MUNI,  CHICAGO,  IL.  GPS  RWY  27. 
ORIG...DELETE  NOTE...IF  LOCAL 
ALTIMETER  SETTING  NOT  RECEIVED 
USE  CHICAGO  MIDWAY  ALTIMETER 
SETTING  AND  INCREASE  ALL  MDAS 
40  FEET.  THIS  IS  GPS  RWY  27.  ORIG- 
A. 

Mattoon-Charleston 

COLES  COUNTY  MEMORIAL 

Illinois 

VOR  OR  GPS  RWY  6,  AMDT  12... 

FDC  Date:  12/15/98 

FDC  8/8787  /MTO/  FI/P  COLES 
COUNTY  MEMORL\L,  MATTOON- 
CHARLESTON.  IL.  VOR  OR  GPS  RWY 
6,  AMDT  12...DELETE  NOTE...  OBTAIN 
LOCAL  ALTIMETER  SETTING  ON 
CTAF;  WHEN  NOT  AVAILABLE  USE 


DECATUR  ALTIMETER  SETTING  AND 
INCREASE  ALL  MDA'S  160  FEET. 
DELETE  ALTERNATE  MNMS  NOTE... 
NA  EXCEPT  STANDARD  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE. 
DELETE  ASTERISK  AT  PROHLE 
STEPDOWN  FD(  ALTITUDE.  DELETE 
PROFILE  NOTE...  13R0  WHEN  USING 
DECATUR  ALTIMETER  SETTING. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  VOR  OR  GPS  RWY  6,  AMDT  12A. 

Mattoon  -Charleston 

COLES  COUNTY  MEMORL\L 

Illinois 

NDB  OR  GPS  RWY  29,  AMDT  4... 

FDC  Date:  12/15/98 

FDC  8/8790  /MTO/  FI/P  COLES 
COUNTY  MEMORL\L.  MATTOON- 
CHARLESTON.  IL.  NDB  OR  GPS  RWY 
29,  AMDT  4.. .DELETE  DECATUR 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...  USE  MATTOON 
ALTIMETER  SETTING;  WHEN  NOT 
AVAILABLE,  USE  DECATUR 
ALTIMETER  SETTING  AND  INCREASE 
ALL  DH'S/MDA'S  160  FEET.  DELETE 
ACTIVATE  MALSR  RWY  29,  HIRL 
RWY  11-19,  REIL  RWY  6-24,  MIRL 
RWY  6-24  CTAF.  THIS  IS  NDB  OR  GPS 
RWY  29,  AMDT  4 A. 

Mattoon-Charleston 

COLES  COUNTY  MEMORL\L 

Illinois 

VOR  OR  GPS  RWY  24.  AMDT  10... 

FDC  Date:  12/15/98 

FDC  8/8792  /MTO/  FI/P  COLES 
COUNTY  MEMORIAL.  MATTOON- 
CHARLESTON.  IL.  VOR  OR  GPS  RWY 
24.  AMDT  10.. .DELETE  NOTE... 
OBTAIN  LOCAL  ALTIMETER  SETTING 
ON  CTAF;  WHEN  NOT  AVAILABLE 
USE  DECATUR  ALTIMETER  SETTING 
AND  INCREASE  ALL  MDA'S  160  FEET. 
DELETE  ALTERNATE  MNMS  NOTE... 
NA  EXCEPT  STANDARD  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE. 
DELETE  ASTERISK  AT  PROHLE 
STEPDOWN  FIX  ALTITUDE.  DELETE 
PROFILE  NOTE...  1300  WHEN  USING 
DECATUR  ALTIMETER  SETTING. 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  VOR  OR  GPS  RWY  24.  AMDT  lOA. 

Mattoon-Charleston 

COLES  COUNTY  MEMORL\L 

Illinois 

ILS  RWY  29.  AMDT  5... 

FDC  Date:  12/16/98 

FDC  8/8820  /MTO/  FI/P  COLES 
COUNTY  MEMORL\L,  MATTOON- 
CHARLESTON.  IL.  ILS  RWY  29  AMDT 
5...DELETE  NOTE...  USE  MATTOON 
ALTIMETER  SETTING  WHEN  NOT 
AVAILABLE,  USE  DECATUR 
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ALTIMETER  StTTING  AND  INCREASE 
ALL  DH'S/MDA'S  :60  FEET. 
ALTERNATE  MNMS  STANDARD. 
DELETE  NOT^...  CAT  D  S-LOC  29 
VISIBILITY  INCREASED  1/4  MILE  FOR 


MM.  THIS  IS  ILS  RWY 


INOPERATIVE 
29.  AMDT  5A. 

Marion 

WILLL\MSON  COUNTY  REGIONAL 

Illinois 

ILS  RWY  20.  AMDT  11... 

FDCDate:  12/^1/98 

FDC  8/8947  JMWA/  FI/P 
WILLL\MSON  COUNTY  REGIONAL. 
MARION.  IL.  II  .S  RWY  20.  AMDT 
11...DELETE  C  VPE  GIRARDEAU 
ALTIMETER  S  HTING  MINIMUMS. 
DELETE  NOTE...  WHEN  CONTROL 
TOWER  CLOSED,  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE.  USE 
CAPE  GIRARDEAU  ALTIMETER 
SETTING.  ALTERNATE  MINS 
STANDARD.  THIS  IS  ILS  RWY  20 


AMDT  llA. 

Sulphur 

SOUTHLAND 
Louisiana 
NDB  RWY  15. 
FDC  Date;  12/l|B/98 

FDC  8/8907 
FIELD.  SULPHUR 
AMDT  1... CHANGE 
INOPERATIVE 
APPLY  TO  S-lls 
IS  NDB  RWY  1 


lELD 
AMDTl... 


/L75/  FI/P  SOUTHLAND 
LA.  NDB  RWY  15. 
NOTE  TO  READ... 
TABLE  DOES  NOT 
CATS  C  AND  D.  THIS 
AMDT  lA. 


Sulphur 

SOUTHLAND  HeLD 

Louisiana 

LOG  RWY  15,  AMDTl. 

FDCDate:  12/lfe/98 

FDC  8/8908 
FIELD.  SURPHpR 
AMDT1...S-15 
LOG  RWY  15 


2400  ALL  CAT$ 
A  AND  B  RVR 


i(L75/  FI/P  SOUTHLAND 
LA.  LOG  RWY  15 
VIS  CAT  Dl.  THIS  IS 
i^MDTlA. 


Grand  Rapids 

KENT  COUNTV 

Michigan 

ILS  RWY  35.  OfelG-B... 

FDC  Date:  12/lb/98 

FDC  8/8807  \gKRJ  FI/P  KENT 
COUNTY.  GRi^ND  RAPIDS.  MI.  ILS 
RWY  35,  ORI&I-B...S-ILS  35...  VIS  RVR 
S-LOG  35...  VIS  CAT 
fe400,  CAT  C  AND  D  RVR 
5000.  LMBAW  JNT  MNMS  S-LOC  35. 
VIS  CAT  A  TH  lU  C  RVR  2400.  GAT  D 
RVR  4000.  THip  IS  ILS  RWY  35.  ORIG- 
G. 

Grand  Rapids 

KENT  COUNTV 

Michigan 

ILS  RWY  8R.  AjMDT  5B. 


FDC  Date:  12/15/98 

FDC  8/8808  /GRR/  FI/P  KENT 
COUNTY.  GRAND  RAPIDS.  MI.  ILS 
RWY  8R,  AMDT  5B...S-ILS  8R...  VIS 
RVR  2400  ALL  CATS.  S-LOC  8R...  VIS 
GAT  A  AND  B  RVR  2400.  CAT  G  AND 
D  RVR  4000.  THIS  IS  ILS  RWY  8R, 
AMDT  5C. 

Grand  Rapids 

KENT  COUNTY 
Michigan 

VORRWY35.  ORIG-A... 
FDCDate:  12/15/98 

FDC  8/8809  /GRR/  FI/P  KENT 
COUNTY.  GRAND  RAPIDS.  MI.  VOR 
RWY  35.  ORIG-A...S-35...VIS  CAT  A 
AND  B  RVR  2400.  GAT  C  RVR  4000, 
CAT  D  RVR  5000.  ALSKA  INT  MNMS 
S-35...  VIS  CAT  A  THRU  C  RVR  2400. 
CAT  D  RVR  5000.  CHANGE  NOTE... 
FOR  INOP  MALSR.  INCR  S-35  ALSKA 
INT  MNMS  GAT  D  VIS  TO  1-1/4  TO 
READ  FOR  INOP  MALSR.  INCR  S-35 
ALSKA  INT  MNMS  CAT  D  VIS  TO  RVR 
6000.  THIS  IS  VOR  RWY  35.  ORIG-B. 

Kansas  City 

KANSAS  CITY  INTL 

Missouri 

ILS  RWY  9.  AMDT  11... 

FDCDate:  12/15/98 

FDC  8/8803  /MCI/  FI/P  KANSAS 
CITY  INTL.  KANSAS  CITY.  MO.  ILS 
RWY  9.  AMDT  11...DLT  ALL 
REFERENCE  TO  MM.  THIS  IS  ILS  RWY 
9,  AMDT  11. 

Kansas  City 

KANSAS  CITY  INTL 

Missouri 

ILS  RWY  19R,  AMDT  9A  (CATS  I.  U, 

III)... 
FDC  Date:  12/15/98 

FDC  8/8804  /MCI/  FI/P  KANSAS 
CITY  INTL,  KANSAS  CITY.  MO.  ILS 
RWY  19R.  AMDT  9A  (CATS  I.  II. 
III).. .DEPICT  MM  AT  3047  FT  (.50  NM) 
TO  THLD.  GS  ALT  AT  MM  1195  FT. 
THIS  IS  ILS  RWY  19R.  AMDT  9B 

Tinian  Island 

WEST  TINL\N 
MP. 

GPSRWY26  0RIG... 
FDC  Date:  12/15/98 

FDC  8/8800/  /TNI/  FI/P  WEST 
TINIAN.  TINIAN  ISLAND.  MP.  GPS 
RWY  26  ORIG... DELETE  NOTE.. .PROG 
NA  AT  NIGHT.  THIS  IS  GPS  RWY  26 
ORIG-A. 

Tinian  Island 

WEST  TINL\N 

MP. 

NDB-A  AMDTl... 

FDC  Date:  12/15/98 

FDC  8/8801  /TNI/  FI/P  WEST 
TINL\N,  TINL\N  ISLAND.  MP.  NDB-A 


AMDT  1...DELETE  NOTE...PROG  NA 
AT  NIGHT.  THIS  IS  NDB-A  AMDT  lA. 

Tinian  Island 

WEST  TINIAN 

MP. 

GPS  RWY  8  ORIG... 

FDC  Date:  12/15/98 

FDC  8/8802  /TNI/  FI/P  WEST 
TINL\N,  TINL\N  ISLAND,  MP.  GPS 
RWY  8  ORIG...DELETE  NOTE...  PROC 
NA  AT  NIGHT.  THIS  IS  GPS  RWY  8 
ORIG-A. 

Cut  Bank 

CUT  BANK  MUNI 

Montana 

GPS  RWY  31,  ORIG... 

FDCDate:  12/16/98 

FDC  8/8827  /CTB/  H/P  CUT  BANK 
MUNI.  CUT  BANK.  MT.  GPS  RWY  31. 
ORIG... CHANGE  MISSED  APPROACH 
TO  READ... CLIMB  TO  6000  VIA  315 
COURSE  TO  KOMBY  WP  AND  HOLD. 

Morganton 

MORGANTON-LENOIR 
North  Carolina 
LOG  RWY  3.  ORIG  A... 
FDCDate:  12/11/98 

FDC  8/8666  /MRN/  H/P 
MORGANTON-LENOIR. 
MORGANTON.  NC.  LOG  RWY  3.  ORIG- 
A...CIRCLING  HAA  CAT  A  450.  GATS 
B/G  470.  CAT  D  550.  FM 
MNMS...CIRCLING  HAA  GAT  A  430. 
CATS  B/C  470.  CAT  D  550.  DLT 
NOTE... OBTAIN  LOCAL  ALSTG  CTAF; 
WHEN  NOT  RECEIVED.  USE  WILKES 
COUNTY  ALSTG  AND  INCR  ALL 
MDA'S  240  FT  AND  ALL  VIS  V4  MILE. 
CHART...AWOS-S.  THIS  IS  LOG  RWY 
3.  ORIG-B. 

Morganton 

MORGANTON-LENOIR 
North  Carolina 

NDB  OR  GPS  RWY  3.  AMDT  4A... 
FDCDate:  12/11/98 

FDC  8/8667  /MRN/  FI/P 
MORGANTON-LENOIR. 
MORGANTON.  NC.  NDB  OR  GPS  RWY 
3.  AMDT  4A...GIRGUNG  HAA  CATS  A/ 
B/G  510.  GAT  D  550.  DLT  NOTE... 
OBTAIN  LOCAL  ALSTG  CTAF;  WHEN 
NOT  RECEIVED,  USE  WILKES 
COUNTY  ALSTG  AND  INCR  ALL 
MDA'S  240  FT  AND  ALL  VIS  Va  MILE. 
CHART...AW0S-3.  THIS  IS  NDB  OR 
GPS  RWY  3,  AMDT  4B. 

Norfolk 

KARL  STEFAN  MEMORL\L 

Nebraska 

ILS  RWY  1,  AMDT  4B... 

FDC  Date:  12/10/98 

FDC  8/8646  /OFK/  FI/P  KARL 
STEFAN  MEMORL\L.  NORFOLK.  NE. 
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ILS  RWY  1.  AMDT  4B...MIN  ALT  OFK/ 
3  DME  2240  (LOG  ONLY).  THIS  IS  ILS 
RWY  1.  AMDT  4C. 

Omaha 

EPPLEY  AIRFIELD 

Nebraska 

ILS  RWY  18  AMDT  6... 

FDC  Date:  12/18/98 

FDC  8/8901  /OMA/  n/P  EPPLEY 
AIRFIELD,  OMAHA.  NE.  ILS  RWY  18 
AMDT  6...S-ILS  18  VIS  Vz  ALL  CATS. 
S-LOC  18  VIS  V2  CATS  A/B/C,  VIS  % 
CAT  D.  CHART  TCH...46  FEET.  THIS  IS 
ILS  RWY  18.  AMDT  6A. 

Wildwood 

CAPE  MAY  COUNTY 
New  Jersey 
GPS  RWY  10  ORIG... 
FDC  Date:  12/10/98 

FDC  8/8651  /WWD/  FI/P  CAPE  MAY 
COUNTY.  WILDWOOD.  NJ.  GPS  RWY 
10  ORIG...DELETE  NOTE...  CIRCUNG 
NA  NORTH  OF  RWY  28  AND  EAST  OF 
RWY  19  CATS  C/D.  THIS  IS  GPS  RWY 
10  ORIG-A. 

Wildwood 

CAPE  MAY  COUNTY 
New  Jersey 

VOR  OR  GPS-A  AMDT  2... 
FDC  Date:  12/10/98 

FDC  8/8653  /WWD/  FI/P  CAPE  MAY 
COUNTY.  WILDWOOD.  NJ.  VOR  OR 
GPS-A  AMDT  2...DELETE 
NOTE...CIRCLING  NA  EAST  OF  RWYS 
19  AND  NORTH  OF  RWY  28  CATS  C/ 
D.  ADD  NOTE... CIRCLING  NA  NORTH 
OF  RWY  28  AND  EAST  OF  RWY  19 
CATS  C/D.  THIS  IS  VOR  OR  GPS-A 
AMDT2A. 

Wildwood 

CAPE  MAY  COUNTY 

New  Jersey 

VOR/DME  RNAV  OR  GPS  RWY  19 

AMDT  6... 
FDC  Date:  12/10/98 

FDC  8/8654  /WWD/  FI/P  CAPE  MAY 
COUNTY,  WILDWOOD,  NJ.  VOR/DME 
RNAV  OR  GPS  RWY  19  AMDT 
6...DELETE  NOTE...CIRCLING  NA 
EAST  OF  RWYS  19  AND  28  CATS  C/ 
D.  ADD  NOTE... CIRCLING  NA  NORTH 
OF  RWY  28  AND  EAST  OF  RWY  19 
CATS  C/D.  THIS  IS  VOR/DME  RNAV 
OR  GPS  19  AMDT  6A. 

Wildwood 

CAPE  MAY  COUNTY 
New  Jersey 

LOG  RWY  19  AMDT  5... 
FDC  Date:  12/10/98 

FDC  8/8655  /WWD/  FI/P  CAPE  MAY 
COUNTY.  WILDWOOD.  NJ.  LOG  RWY 
19  AMDT  5.. .DELETE 
NOTE...aRCLING  NA  EAST  OF  RWY 


1-19  CATS  C/D.  ADD 
NOTE...CIRCLING  NA  NORTH  OF  RWY 
28  AND  EAST  OF  RWY  19  CATS  C/D. 
THIS  IS  LOG  RWY  19  AMDT  5 A. 

Islip 

LONG  ISLAND  MAC  ARTHUR 
New  York 

ILS  RWY  6  AMDT  21A... 
FDC  Date:  12/17/98 

FDC  8/8886  /ISP/  FI/P  LONG  ISLAND 
MAC  ARTHUR.  ISUP.  NY.  ILS  RWY  6 
AMDT  21A...ADD  NOTE...  ADF 
REQUIRED.  THIS  IS  ILS  RWY  6  AMDT 
21B. 

Oneonta 

ONEONTA  MUNI 
New  York 

LOG  RWY  24  AMDT  lA... 
FDC  Date:  12/17/98 

FDC  8/8887  /N66/  FI/P  ONEONTA 
MUNI.  ONEONTA,  NY.  LOG  RWY  24 
AMDT  1A...ADD  NOTE.. .ADF 
REQUIRED.  MSA  FROM  OZ  NDB  090- 
180  4400, 180-270  3900.  270-090  3700. 
THIS  IS  LOG  RWY  24  AMDT  IB. 

Elmira 

ELMIRA/CORNING  REGIONAL 
New  York 

ILS  RWY  24  AMDT  17... 
FDC  Date:  12/17/98 

FDC  8/8888  /ELM/  FI/P  ELMIRA/ 
CORNING  REGIONAL,  ELMIRA.  NY. 
ILS  RWY  24  AMDT  17. ..ADD 
NOTE.. .ADF  REQUIRED.  THIS  IS  ILS 
RWY  24  AMDT  17A. 

Niagara  Falls 

NL\GARA  FALLS  INTL 
New  York 

ILS  RWY  28R  AMDT  22... 
FDC  Date:  12/17/98 

FDC  8/8889  /lAG/  FI/P  NL\GARA 
FALLS  INTL.  NIAGARA  FALLS.  NY. 
ILS  RWY  28R  AMDT  22... ADD 
NOTE...ADF  REQUIRED.  THIS  IS  ILS 
RWY  28R  AMDT  22A. 

Glens  Falls 

GLENS  FALLS/FLOYD  D.  BENNETT 

New  York 

ILS  RWY  1  AMDT  3A... 

FDC  Date:  12/17/98 

FDC  8/8890  /GFL/  FI/P  GLENS 
FALLS/FLOYD  D.  BENNETT.  GLENS 
FALLS.  NY.  ILS  RWY  1  AMDT 
3 A... ADD  NOTE... ADF  REQUIRED. 
THIS  IS  ILS  RWY  1  AMDT  3B. 

Ithaca 

TOMPKINS  COUNTY 
New  York 

ILS  RWY  32  AMDT  4... 
FDC  Date:  12/17/98 

FDC  8/8891  /ITH/  FI/P  TOMPKINS 
COUNTY.  ITHACA.  NY.  ILS  RWY  32 


AMDT  4...ADD  NOTE.. .ADF 
REQUIRED.  THIS  IS  ILS  RWY  32  AMDT 
4A. 

State  College 

UNIVERSITY  PARK 

Pennsylvania 

ILS  RWY  24  AMDT  8... 

FDC  Date:  12/15/98 

FDC  8/8774  /UNV/  FI/P  UNIVERSITY 
PARK,  STATE  COLLEGE,  PA.  ILS  RWY 
24  AMDT  8.. .S-LOC  24  MDA  1620/HAT 
394  ALL  CATS.  ADD  NOTE... 
INOPERATIVE  TABLE  DOES  NOT 
APPLY  TO  S-ILS  24.  ADD  NOTE...ADF 
REQUIRED.  FOR  INOPERATIVE 
MALSR  INCREASE  S-LOC  24  CAT  A/ 
B/C  VISIBILITY  TO  1.  THIS  IS  ILS  RWY 
24  AMDT  8A. 

North  Kingstown 

QUONSET  STATE 
Rhode  Island 
VOR  RWY  34  ORIG... 
FDC  Date:  12/16/98 

FDC  8/8821  /OQU/  H/P  QUONSET 
STATE.  NORTH  KINGSTOWN.  RI.  VOR 
RWY  34  ORIG...  DISTANCE  FAF  TO 
MAP  5.06  NM.  DISTANCE  FAF  TO 
THLD  F.16  NM.  THIS  IS  VOR  RWY  34 
ORIG-A. 

Memphis 

MEMPHIS  INTL 

TcnnssscB 

ILS  RWY  36L  (CAT  I.  II.  III).  AMDT  13... 

FDC  Date:  12/16/98 

FDC  8/8825  /MEM/  FI/P  MEMPHIS 
INTL,  MEMPHIS,  TN.  ILS  RWY  36L 
(CAT  I.  II.  Ill),  AMDT 
13...MINIMUMS...S-LOC  36L...  MDA 
760/HAT  440  ALL  CATS.  VIS  CAT  C 
4000,  CAT  D/E  5000.  CAT  III  ILS;  IIIC 
NA.  THIS  IS  ILS  RWY  36L  (CAT  I,  II, 
III),  AMDT  13 A. 

Port  Arthur 

JEFFERSON  COUNTY/BEAUMONT- 
PORT  ARTHUR 
Tgxas 

VOR/DME  RWY  -^A  AMDT  7... 
FDC  Date:  12/10/98 

FDC  8/8632  /BPT/  FI/P  JEFFERSON 
COUNTY/BEAUMONT-PORT 
ARTHUR,  PORT  ARTHUR,  TX.  VOR/ 
DME  RWY  34,  AMDT  7. CHANGE  ALL 
REFERENCE  TO  BPT  R-179/5.00  DME 
TO  READ  BAXTR/BPT  5.00  DME.  THIS 
IS  VOR/DME  RWY  34,  AMDT  7A. 

Hot  Springs 

INGALLS  FIELD 

Virginia 

ILS  RWY  24  AMDT  2A... 

FDC  Date:  12/16/98 

THIS  REPLACES  FDC  8/8418  IN  TL99- 

01. 

FDC  8/8833  /HSP/  ^^I/P  INGALLS 
HELD.  HOT  SPRINGS.  VA.  ILS  RWY  24 
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AMDT  2A...MSA  FROM  LWB  VOR/ 
DME  5800  (2aNM).  CHART 
GREENBRIER  (LWB)  VOR/DME.  THIS 
IS  ILS  RWY  2k  AMDT  2B. 


Bennington 

WILLIAM  H. 

Vennont 

VOR  OR  GPS4A 

FDCDate:  12/21/98 


40RSE  STATE 
AMDT  8... 


UiE 


FDC  8/8951 
MORSE  STATtE 
VOR  OR  GPS- A 
ALBANY  ALSTG 
NOTE...  WHEl'J 
NOT  RECEIVED 
CHART  ASOS. 
A  AMDT  8A. 

Bennington 

WILLL\M  H.  IflORSE  STATE 
Vermont 

gpsrwyisArig., 

FDCDate:  12/;:i/98 


/DDH/  FI/P  WILLIAM  H. 
BENNINGTON.  VT. 
AMDT  8... DELETE 
MNMS.  DELETE 
LOCAL  ALTIMETER 

USE  ALBANY  ALSTG. 
THIS  IS  VOR  OR  GPS- 


/DDH/  FI/P  WILLIAM  H. 
I.  BENNINGTON.  VT. 
0R1G... DELETE  ALBANY 
DELETE  NOTE... 
ALTIMETER  NOT 
ALBANY  ALSTG. 
THIS  IS  GPS  RWY  13 


FDC  8/8952 
MORSE  STATt 
GPS  RWY  13 
ALSTG  MNMi; 
WHEN  LOCAL 
RECEIVED 
CHART  ASOS 
ORIG-A. 

La  Crosse 

LA  CROSSE  N^JNI 

Wisconsin 

ILS  RWY  18.  WmDT  18.. 

FDC  Date:  12/1 7/98 

FDC  8/8876  fLSE/  FI/P  LA  CROSSE 
MUNI.  LA  CROSSE,  WI.  ILS  RWY  18. 
AMDT  18...DL T  ALL  REFERENCE  TO 
MM.  THIS  IS  ILS  RWY  18.  AMDT  18A. 

Harrisburg 

HARRISBURG  -RALEIGH 

Illinois 

GPS  RWY  24  GRIG... 

FDCDate:  12/11/98 

FDC  8/8675  J  HSB/ n/P 
HARRISBURGJRALEIGH, 
HARRISBURG  IL.  GPS  RWY  24 
ORIG... DELETE  MOUNT  VERNON 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTeI..  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF; 
WHEN  NOT  RSCEIVED,  USE  MOUNT 
VERNON  ALTIMETER  SETTING 
DELETE...  ASTERISK  AT  STEPDOWN 
FIX  ALTITUDE.  DELETE  PROFILE 
NOTE...  980  WHEN  USING  MOUNT 
VERNON  ALTI  VlETER  SETTING.  THIS 
IS  GPS  RWY  2-^  ORIG-A. 

Harrisburg 

HARRISBURG-lRALEIGH 

Illinois 

NDB  RWY  24  AMDT  10... 

FDCDate:  12/1  1/98 


FDC  8/8676  /HSB/FI/P  * 

HARRISBURG-RALEIGH, 
HARRISBURG.  IL.  NDB  RWY  24  AMDT 
10... DELETE  MOUNT  VERNON 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF; 
WHEN  NOT  RECEIVED.  USE  MOUNT 
VERNON  ALTIMETER  SETTING 
ALTERNATE  MNMS  STANDARD.  THIS 
IS  NDB  RWY  24  AMDT  lOA. 

Macomb 

MACOMB  MUNI 

Illinois 

VOR/DME  OR  GPS-A.  AMDT  7... 

FDCDate:  12/11/98 

FDC  8/8678  /MQB/  FI/P  MACOMB 
MUNI.  MACOMB.  IL.  VOR/DME  OR 
GPS-A,  AMDT  7.. .DELETE 
BURLINGTON  ALTIMETER  SETTING 
MINIMUMS.  DELETE  NOTE...  OBTAIN 
LOCAL  ALTIMETER  SETTING  ON 
CTAF;  IF  NOT  RECEIVED.  USE 
BURLINGTON  ALTIMETER  SETTING. 
DELETE  ALTERNATE  MNMS  NOTE... 
NA  EXCEPT  FOR  OPERATORS  WITH 
APPROVED  WEATHER  REPORTING 
SERVICE.  ALTERNATE  MNMS 
STANDARD.  THIS  IS  VOR/DME  OR 
GPS-A.  AMDT  7 A. 

Macomb 


MACOMB  MUNI 

Illinois 

LOG  RWY  27.  AMDT  2... 

FDC  Date:  12/11/98 

FDC  8/8679/MQB/  FI/P  MACOMB 
MUNI.  MACOMB.  IL.  LOG  RWY  27. 
AMDT  2... DELETE  BURLINGTON 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF;  IF 
NOT  RECEIVED.  USE  BURLINGTON 
ALTIMETER  SETTING.  DELETE 
ALTERNATE  MNMS  NOTE...  NA 
EXCEPT  FOR  OPERATORS  WITH 
APPROVED  WEATHER  REPORTING 
SERVICE.  ALTERNATE  MNMS  NA. 
THIS  IS  LOG  RWY  27.  AMDT  2A. 

Macomb 

MACOMB  MUNI 

Illinois 

NDB  OR  GPS  RWY  27,  AMDT  2B... 

FDC  Date;  12/11/98 

FDC  8/8680/MQB/  FI/P  MACOMB 
MUNI,  MACOMB,  IL.  NDB  OR  GPS 
RWY  27,  AMDT  2B... DELETE 
BURLINGTON  ALTIMETER  SETTING 
MINIMUMS.  DELETE  NOTE...  OBTAIN 
LOCAL  ALTIMETER  SETTING  ON 
CTAF;  IF  NOT  RECEIVED,  USE 
BURLINGTON  ALTIMETER  SETTING. 
DELETE  ALTERNATE  MNMS  NOTE... 
NA  EXCEPT  FOR  OPERATORS  WITH 
APPROVED  WEATHER  REPORTING 
SERVICE.  ALTERNATE  MNMS  NA. 


THIS  IS  NDB  OR  GPS  RWY  27,  AMDT 
2C. 

[PR  Doc.  99-648  Filed  1-11-99;  8:45  ami 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Doclcet  No.  29429;  Amdt  No.  1907] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  office  of  the 
region  in  which  the  affected  airport  is 
located. 
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By  subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73125)  telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nimiber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 


remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SL\Ps  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory.  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  24. 
1998. 
Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  p£Ul  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103,  40113. 
40120.  44701;  and  14-CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§  97.23, 97.2S,  97.27, 97.29, 97.31 ,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •  'Effective  28  January  1999 

Lago  Vista,  TX,  Lago  Vista  TX-Rusty  Allen, 
VOR/DME-A,  Amdt  2A,  CANCELLED 

Park  Falls  WI,  Park  Falls  Muni,  NDB  RWY 
36,  Orig 

•■  *   'Effective  25  February  1999 

Haleyville.  AL,  Posey  Field,  VOR/DME  OR 

GPS  RWY  18.  Amdt  4 
Lexington.  KY,  Blue  Grass,  Radar-1.  Amdt. 

11.  CANCELLED 
Cincinnati,  OH,  Cincinnati  Muni  Airport- 

Lunken  Field,  NDB  OR  GPS  RWY  21L. 

Amdt  14 
Cincinnati.  OH.  Cincinnati  Muni  Airport- 

Lunken  Field.  NDB  OR  GPS  RWY  25. 

Amdt  8 
Cincinnati.  OH.  Cincinnati  Muni  Airport- 

Lunken  Field.  ILS  RWY  21L.  Amdt  16 

*  *   'EffecUve  25  March  1999 

Danville.  IL.  Vermilion  County,  ILS  RWY  21, 

Amdt  6 
Alliance.  NE.  Alliance  Muni.  NDB  RWY  12. 

Orig 
Alliance.  NE.  Alliance  Muni.  NDB  RWY  30. 

Orig 
Hartsville.  SC.  Hartsville  Muni.  NDB  RWY 

21.  Orig 
Hartsville,  SC,  Hartsville  Muni.  NDB  OR  GPS 

RWY  21.  Amdt.  3B,  CANCELLED 

IFR  Doc.  99-647  Filed  1-11-99;  8:45  am] 
BILUNQ  CODE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Temporary  Licenses  for  Associated 
Persons,  Floor  Brokers,  Floor  Traders 
and  Guaranteed  Introducing  Brokers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  has  adopted  amendments  to  its 
rules  governing  the  granting  of  a 
temporary  license  (TL)  by  the  National 
Futtues  Association  (NFA)  to  appHcants 
for  registration  in  the  categories  of 
associated  person  (AP),  floor  broker 
(FB),  floor  trader  (FT),  and  guaranteed 
introducing  broker  (IBG).  These 
amendments  authorize  NFA,  in 
appropriate  cases,  to  grant  a  TL  to  an 
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applicant  desj 
Disciplinary  h 
currently  mak^s 
for  a  TL.  The 
amendments 
certain 
NFA  without 
between  the 
those  of  NFA 


ite  a  "yes"  answer  to  a 
istory  question,  which 
an  applicant  ineligible 
(lommission  adopted  these 
that  it  could  approve 
registration  rules  submitted  by 
( reating  any  inconsistency 
Commission's  rules  and 


EFFECTIVE  DATl 
FOR  FURTHER 


:  February  11.  1999. 
INFORMATION  CONTACT: 


Lawrence  B.  Pi 
Counsel,  Divii 
Markets,  Comj 
Commission, 
1155  21st  Stre( 
20581.  Telephl 

SUPPLEMENTARl 

I.  CFTC  Rules , 


tent.  Associate  Chief 
on  of  Trading  and 
odity  Futures  Trading 
hree  Lafayette  Center, 
t,  NW,  Washington,  DC 
ne:  (202)  418-5439. 

INFORMATION: 


A.  Proposed  Rule  Amendments 

On  September  21, 1998,  the 
Commission  issued  proposed 
amendments  tf  its  rules  governing  the 
granting  of  a  Tt  by  NFA  to  applicants 
for  registration]  in  the  categories  of  AP, 
FB,  FT  and  IBd.i  Among  other  things, 
these  proposec^  rule  amendments  would 
authorize  NFAl  in  appropriate  cases,  to 
grant  a  TL  to  an  applicant  despite  a 
"yes"  answer  tp  a  Disciplinary  History 
question,  whicp  currently  makes  an 
applicant  inelifeible  for  a  TL.  The 
impetus  for  the^ Commission's  proposals 
was  NFA's  subinission  for  Commission 
approval  of  amendments  to  NFA  rules 
301  and  302,  governing  TLs  for  APs  and 
IBGs,  as  well  a$  new  NFA  Rule  303  to 
=■85  and  FTs.  NFA's  rule 
id  the  new  rule  would 

"yes"  answer  criterion 
bar  to  the  issuance  of  a 
TL.  The  Comm  ission  proposed 
amendments  tc  its  own  rules  so  that  it 
could  approve  Ithe  rule  amendments  and 
new  rule  submitted  by  NFA  without 
creating  any  in  ;onsistency  between  the 
Commission's  ixiles  and  those  of  NFA.^ 
The  Commissidn  also  proposed,  in 
response  to  NFf\'s  submission,  to 
eliminate  the  "no-new-yes"  answer 
:dquirements  fi  om  its  rules  governing 
TLs  of  AP,  FB  itr  FT  applicants  whose 
registration  ten  ninated  within  the 
preceding  60  d  lys  in  order  tn  permit 
more  of  these  a  spUcants  to  obtain  a  TL 


govern  TLs  for  t 
amendments  at 
eliminate  the ; 
as  an  absolute  1 


'  63  FR  51048 
'Section  17(j)  of 
(Act)  7  U.S.C.  21 
that  "A  registered 
to  the  Commission 
rules.  .  .  .  The 
rules,  if  such  rules 
Commission  to  be 
of  this  section  and 
this  act  or  the  regu 
Act.  .  .  ."  See 


(S<pt. 


.  24.  1998). 
he  Commodity  Exchange  Act 
(i)(|1994),  provides  in  pertinent  part 
tures  association  shall  submit 
ny  change  in  or  addition  to  its 
Corimission  shall  approve  such 
I  ire  determined  by  the 
c  snsistent  with  the  requirements 
I  lot  other-wise  in  violation  of 
ions  issued  pursuant  to  this 
a/soj Commission  Rule  3.2(a). 


upon  mailing  a  new  registration 
application  (Form  8-R). 

On  its  own  initiative,  the  Commission 
proposed  to  amend  two  other  provisions 
of  its  rules  where  a  "yes"  answer  to  a 
Disciplinary  History  question  now 
prevents  granting  of  registration,  not 
merely  a  TL,  since  these  provisions  are 
modeled  upon  those  governing  TLs. 
These  circumstances  pertain  to:  (1)  A 
registered  FT  seeking  to  become 
registered  as  an  FB  (Commission  Rule 
3.11(c){2)(ii)];  and  (2)  an  AP  whose 
registration  is  terminated  because  of  the 
revocation  or  withdrawal  of  the 
sponsor's  registration  and  who  becomes 
associated  with  a  new  sponsor 
(Commission  Rule  3.12(i)).3 

B.  Comments  on  Proposals 

The  Commission  provided  a  30-day 
comment  period  on  its  proposed  rule 
amendments.  Three  comment  letters 
were  received,  from  NFA,  the  Chicago 
Mercantile  Exchange  and  the  Chicago 
Board  of  Trade.  All  three  letters 
supported  the  Commission's  proposals. 
NFA  further  suggested  that  the 
Commission  avoid  the  necessity  for 
adopting  amendments  to  Commission 
rules  to  accommodate  NFA  rule 
amendments  concerning  registration 
processing  by  either:  (1)  Interpreting 
section  17(j)  of  the  Act  not  to  require 
identical  CFTC  and  NFA  rules  but  only 
rules  that  achieve  the  same  underlying 
regulatory  purpose;  (2)  amending 
Commission  Rule  3.2(a)  to  eliminate  the 
consistency  requirement;  or  (3) 
repealing  the  Commission's  registration 
processing  rules. 

C.  Adoption  of  Rule  Amendments 

The  Commission  has  carefully 
considered  the  comments  received,  but 
does  not  believe  that  it  is  appropriate  to 
make  further  amendments  to  its  Part  3 
registration  rules  at  this  time  as 
suggested  by  NFA.  Accordingly,  the 
Commission  has  determined  to  adopt 
the  rule  amendments  as  proposed.* 

The  Commission  indicated  when  it 
proposed  its  rule  amendments 
concerning  TLs  that  it  would  approve 
amendments  to  NFA  Rules  301  and  302, 
as  well  as  new  NFA  Rule  303,  when  the 
Commission  adopted  the  proposed 
amendments  to  its  rules,  and  the 
Commission  has  done  so.s  NFA 


'  The  AP  situation  could  arise  where,  for 
example,  one  futures  commission  merchant  (FCM) 
merges  into  another,  the  merged  FCM  withdraws  its 
registration  and  the  surviving  FCM  absorbs  the  APs 
of  the  disappearing  FCM. 

♦A  more  complete  discussion  of  the 
Commission's  authority  concerning  TLs  and  NFA's 
rules  in  this  area  is  set  forth  in  the  release 
announcing  the  Commission's  proposed  rule 
amendments,  63  FR  51048. 

'63  FR  51048.  51049  n.l5. 


represents  that  it  will  use  its  authority 
to  grant  TLs  to  applicants  with  "yes" 
answers  that  (1)  NFA  has  previously 
cleared,  or  (2)  NFA  knows  that  it 
intends  to  clear.^  NFA  further 
represents  that,  in  evaluating  whether 
any  applicant  should  be  granted  a  TL 
despite  a  "yes"  answer  to  a  Disciplinary 
History  question,  it  will  follow  the 
recent  guidance  set  forth  by  the 
Commission  concerning  the  treatment  of 
disciplinary  histories  of  FBs,  FTs  and 
applicants  for  registration  in  either 
category.' 

The  Commission  also  wishes  to  note 
that  certain  of  its  rules  related  to  TLs  are 
not  being  amended.  Commission  rules 
provide  that  a  TL  shall  terminate 
immediately  upon  notice  to  an 
appUcant  that  the  applicant  failed  to 
disclose  relevant  history  or  to  disclose 
that,  following  the  submission  of  the 
application,  an  event  has  occurred 
leading  to  an  affirmative  response.  Such 
a  notice  must  also  be  provided  to  the 
applicant's  sponsor  (in  the  case  of  an  AP 
applicant),  the  contract  market  that  has 
granted  trading  privileges  (in  the  case  of 
an  FB  or  FT  applicant)  or  the  guarantor 
FCM  (in  the  case  of  an  IBG  applicant).* 
The  Commission  emphasizes  that  all 
applicants  must  declare  derogatory 
information  as  required  by  the 
registration  forms  since  failure  to  do  so 
may  lead  to  termination  of  a  TL  and,  if 
willful,  to  denial  or  conditioning  of 
registration.' 

The  Commission  further  notes  that  it 
is  not  amending  the  provisions  of  its 
rules  governing  TLs  for  FB  applicants 
that  restrict  such  persons  to  operating  as 
an  FT  while  the  applicant  has  a  TL  prior 
to  being  granted  registration  as  an  FB.io 

n.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 


'  Examples  of  matters  requiring  a  "yes"  answer 
where  NFA  may  determine  to  issue  a  TL  under  this 
new  authority  would  include  a  petty  theft 
misdemeanor  conviction  that  predates  the 
registration  application  by  more  than  five  years  or 
a  single  exchange  disciplinary  action  that  involves 
only  financial  or  minor  recordkeeping 
requirements. 

'  See  Commission  Advisory  61-97  (Dec.  8, 1997), 
to  which  is  attached  a  letter  to  Robert  K.  Wilmouth, 
NFA  President,  from  Jean  A.  Webb.  Secretary  of  the 
Commission,  dated  Dec.  4. 1997. 

"The  notice  concerning  failure  to  disclose  or  the 
occurrence  of  an  event  leading  to  an  affirmative 
resfxinse  also  applies  to  a  principal  of  an  IBG. 
Coimnission  Rules  3.42(a)(8)  and  3.46(a)(10). 

"See  section  8a(2)(G)  and  (3)(G)  of  the  Act;  Auster 
V.  CFTC,  687  F.2d  294  (9th  Cir.  1982). 

'"This  restriction  to  acting  only  in  the  capacity 
of  an  FT  during  the  pendency  of  the  TL  does  not 
apply  if  the  FB  applicant  was  registered  as  an  FB 
within  the  preceding  60  days.  Commission  Rule 
3.41(a). 
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agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  would  affect  APs.  FBs, 
FTs  and  IBGs.  The  Commission  has 
previously  determined  to  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  all  or  some  FBs,  FTs, 
and  IBGs  should  be  consijiered  "small 
entities"  for  purposes  of  the  RFA  and, 
if  so,  to  analyze  the  economic  impact  on 
FBs,  FTs,  and  IBGs  of  any  such  rule  at 
that  time.i'  The  rule  amendments 
discussed  herein  will  not  affect  the 
requirements  for  filing  an  application 
for  registration,  but  will  permit  certain 
persons  to  obtain  a  TL  where  it  now  is 
not  possible  and  thus  permit  them  to 
begin  lawfully  acting  as  industry 
professionals  sooner.  Accordingly,  the 
Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  605(b),  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.  (Supp.  I 
1995))  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
While  the  rule  amendments  discussed 
herein  have  no  burden,  the  group  of 
rules  (3038-0023)  of  which  they  are  a 
part  has  the  following  burden: 
Average  Burden  hours  Per  Response: 

15.76 
Number  of  Respondents:  73,435 
Frequency  of  Response:  Aimually  and 

on  occasion 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  these  rules  may  be 
obtained  from  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget. 
Room  10202.  NEOB.  Washington.  DC 
20503.  (202)  395-7340. 

List  of  Subjects  in  17  CFR  Part  3 

Brokers,  Registration. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4d.  4e,  4k.  8a  and  17 
thereof.  7  U.S.C.  6d.  6e.  6k.  12a  and  21, 
the  Commission  hereby  amends  Part  3 


1'  See  47  FR  18618.  18620  (Apr.  30.  1982)  (FBs): 
48  FR  35248.  35276-35278  (Aug.  3. 1983)  (IBGs): 
and  58  FR  19575,  19588  (Apr.  15. 1993)  (FTs).  With 
respect  to  APs,  the  Commission  has  previously 
stated  that  the  RFA  does  not  apply  to  APs  because 
APs  must  be  individuals  under  Section  4k  of  the 
Act  and  Rule  1.3(aa).  See  48  FR  14933. 14954  n.ll5 
(Apr.  6. 1983). 


of  Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— REGISTRATION 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552b;  7  U.S.C.  la, 
2,  4,  4a.  6.  6a.  6b.  6c.  6d.  6e,  6f.  6g,  6h,  6i. 
6k,  6m,  6n,  6o.  6p,  8,  9,  9a,  12. 12a,  13b,  13c, 
16a,  18. 19,  21,  and  23. 

2.  Section  3.11  is  amended  by  revising 
paragraphs  (c)(l)(i)(A)  and  (c)(l)(i)(B), 
by  removing  paragraph  (c)(l)(i)(C),  by 
revising  paragraphs  (c)(l)(ii){A), 
(c)(l)(ii)(B)  and  (c)(l)(ii)(C),  by  removing 
paragraph  (c)(l)(ii)(D)  and  redesignating 
paragraph  (c)(l)(ii)(E)  as  paragraph 
(c)(l)(ii)(D),  and  by  revising  paragraph 
(c)(2)(ii)  to  read  as  follows: 

§  3.1 1    Registration  of  floor  brokers  and 
floor  traders. 

•        •        «        »        * 

(c)*  *  * 
{!)*** 
(i)*  *  * 

(A)  The  person's  registration  as  a  floor 
broker  is  not  suspended  or  revoked;  and 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  the  person  under 
sections  6(c),  6(d),  6c,  6d,  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51. 

(ii)*  •  * 

(A)  The  person's  registration  as  a  floor 
trader  is  not  suspended  or  revoked;  and 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  the  person  under 
sections  6(c)  6(d),  6c,  6d,  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51. 

(C)  If  such  person  is  seeking 
registration  as  a  floor  broker,  the  person 
will  be  granted  a  temporary  Hcense  to 
act  in  the  capacity  of  floor  trader  only 

if  the  person's  prior  registration  was  not 
subject  to  conditions  or  restrictions. 
*        *        »        *        • 

(2)*   *   • 

(ii)  Any  person  registered  as  a  floor 
trader  whose  registration  is  not  subject 
to  conditions  or  restrictions  and  who 
continuously  maintains  trading 
privileges  at  any  contract  market  that 
has  made  the  certification  required 
under  §  3.40  will  be  registered  as,  and 
in  the  capacity  of,  a  floor  broker  upon 
mailing  to  the  National  Futures 


Association  of  a  Form  3-R  completed 
and  filed  in  accordance  with  the 
instructions  thereto  indicating  the 
intention  to  change  registration 
category,  accompanied  by  evidence  of 
the  granting  of  trading  privileges  at  the 
new  contract  market,  if  applicable. 

*  •        *        •        • 

3.  Section  3.12  is  amended  by  revising 
paragraph  (d)(l)(iv)  and  (d)(l)(v),  by 
removing  paragraph  (d)(l)(vi),  by 
revising  paragraphs  (d)(3)  and  (i)(l)(v), 
by  removing  paragraph  (i)(l)(vi)  and 
redesignating  paragraph  (i)(l)(vii)  as 
paragraph  (i)(l)(vi).  and  by  revising 
paragraph  (i)(2)  to  read  as  follows: 

§  3.1 2    Registration  of  associated  persons 
of  futures  commission  merchants, 
introducing  brokers,  comnx>dity  trading 
advisors,  commodity  pool  operators  and 
leverage  transaction  merchants. 

*  *        •        •        • 

(d)  •  *  * 

(D*  •  * 

(iv)  Whether  there  is  a  pending 

adjudicatory  proceeding  under  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 
§§  3.55,  3.56  or  3.60  or  if,  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and,  if  so,  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 
institution  of  a  proceeding  in 
connection  therewith;  and 

(v)  That  the  sponsor  has  received  a 
copy  of  the  notice  of  the  institution  of 
a  proceeding  if  the  applicant  has 
certified,  in  accordance  with  paragraph 
(d)(l)(iv)  of  this  section,  that  there  is  a 
proceeding  pending  against  the 
applicant  as  described  in  that  paragraph 
or  that  the  Commission  has  permitted 
the  withdrawal  of  an  application  for 
registration  as  described  in  that 
paragraph. 

•  •        •        •        • 

(3)  The  certifications  permitted  by 
paragraphs  (d)(l)(i)  and  (v)  of  this 
section  must  be  signed  and  dated  by  an 
officer,  if  the  sponsor  is  a  corporation, 
a  general  partner,  if  a  partnership,  or  the 
proprietor,  if  a  sole  proprietorship.  The 
certifications  permitted  by  paragraphs 
(d)(l)(ii)-(iv)  of  this  section  must  be 
signed  and  dated  by  the  applicant  for 
registration  as  an  associated  person. 

•  •        •        *        • 

(i)*   *  * 

(1)  *  *  * 

(v)  That  the  new  sponsor  has  received 

a  copy  of  the  notice  of  the  institution  of 

a  proceeding  if  the  applicant  for 

registration  has  certified,  in  accordance 

with  paragraph  (i)(l)fiv)  of  this  section, 

that  there  is  a  proceeding  pending 
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against  the  as plicant  as  described  in 
that  paragraph  or  that  the  Commission 
has  permitted  the  withdrawal  of  an 
application  fur  registration  as  described 
in  that  paragi  aph;  and 


(2)  The 
paragraphs  (i 
(i)(l)(vi)  of 
and  dated  by 
is  a  corporati^: 
partnership, 
proprietorship 
required  by 
this  section 
the  applicant 
associated 


4.  Section  ': 
paragraph  (a) 


ceriifications  required  by 
(l)(i),  (i)(l){v),  and 

section  must  be  signed 
an  officer,  if  the  sponsor 
n,  a  general  partner,  if  a 
the  proprietor,  if  a  sole 
The  certifications 
pjaragraphs  (i)(l)(ii)-(iv)  of 
n^ust  be  signed  and  dated  by 
for  registration  as  an 


this 


{)T\ 


person. 


.40  is  amended  by  revising 
to  read  as  follows: 


§  3.40    Tempo^ry  licensing  of  applicants 
for  associated  person,  floor  broker  or  floor 
trader  registration. 


(a)  A  Form 
in  accordance 
thereto; 


9-R,  properly  completed 
with  the  instructions 


5.  Section 
paragraphs  ( 
follows: 


.44  is  amended  by  revising 
a  (2)  and  (a](3j  to  read  as 


S  3.44    Temporary  licensing  of  applicants 
for  guaranteed  introducing  broker 
registration. 


^-R  properly  completed  in 
the  instructions 


w  th 


(a)*  *  • 

(2)  A  Form 
accordance 
thereto; 

(3)  A  Form  ^R  for  the  applicant,  if 
a  sole  proprie  or,  and  each  principal 
(including  ea<  h  branch  office  manager) 
thereof,  prop€  rly  completed  in 
accordance  w  th  the  instructions 
thereto,  all  of  whom  would  be  eligible 
for  a  temporal  y  license  if  they  had 
applied  as  associated  persons. 
***** 

Issued  in  Wai  hington,  DC.  on  January  6, 
1999  by  the  Coi|imission. 
Jean  E.  Webb, 

Secretary  ofthe\Cominission. 
[FR  Doc.  99-65: 1  Filed  1-11-99;  8:45  am) 
WLLMG  COOE  635  -01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pans  210,  229,  240  and  249 

[Release  Nos.  33-7620;  34-^0864;  FR54; 
File  No.  S7-1 7-98] 

RIN  3235-AH43 

Segment  Reporting 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  today  is 
adopting  technical  amendments  to 
conform  our  reporting  requirements 
with  the  Financial  Accounting 
Standards  Board's  ("FASB")  Statement 
of  Financial  Accounting  Standards 
("SFAS")  No.  131,  governing 
disclosures  relating  to  a  business 
enterprise's  operating  segments. 
DATES:  Effective  Date:  The  rules  will 
become  effective  on  February  11,  1999. 
Compliance  Date:  Issuers  may 
volimtarily  comply  with  the  revised 
rules  before  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  Special  Counsel, 
Division  of  Corporation  Finance,  at 
{202}  942-2950,  Louise  M.  Dorsey, 
Assistant  Chief  Accountant,  Division  of 
Corporation  Finance,  at  (202)  942-2960, 
or  Robert  F.  Lavery,  Assistant  Chief 
Accountant,  Office  of  the  Chief 
Accountant,  at  (202)  942-4400,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  adopts  technical 
amendments  to  Rules  3-03  '  and  12-16  2 
of  Regulation  S-X,3  Items  101 «  and 
102  5  of  Regulation  S-K,^  and  Schedule 
14A  ^  in  order  to  conform  our  reporting 
requirements  with  the  FASB's  recently 
adopted  SFAS  No.  131.  We  also  are 
making  consistent  changes  to  Form  20- 
F8  and  to  Section  501.06  of  the 
Codification  of  Financial  Reporting 
Fohcies  ("CFRP"). 

I.  Background 

hi  1976,  the  FASB  issued  SFAS  No. 
14,  "Financial  Reporting  for  Segments 
of  a  Business  Enterprise."  SFAS  No.  14 
required  corporations  to  disclose  certain 
financial  information  by  "industry 
segment"  as  defined  in  the  statement 


'17CFR210.3-O3. 
*17  CFR  210.12-16. 
>  17  CFR  Part  210. 
« 17  CFR  229.101. 
M7  CFR  229.102. 
0 17  CFR  Part  229. 
M7CFR240.14a-101. 
•17CFR249.220f. 


and  by  geographic  area.  In  December 
1977,  we  adopted  amendments  to  our 
rules  to  integrate  the  information  to  be 
furnished  under  SFAS  No.  14  with  the 
narrative  and  financial  disclosures 
required  in  various  disclosure  forms.^ 

After  extensive  deliberations, 
including  solicitation  of  public 
comments,  the  FASB  adopted  a  number 
of  fundamental  changes  to  its  standards 
for  segment  reporting  by  publishing 
SFAS  No.  131  in  June  of  1997.  SFAS 
No,  131  superseded  SFAS  No.  14  and 
established  standards  for  reporting 
information  about  "operating  segments" 
of  an  enterprise  rather  than  following 
the  "industry  segment"  standards  that 
were  in  place  previously. 

On  June  25, 1998,  the  Commission 
proposed  for  comment  a  number  of 
technical  changes  to  its  reporting 
requirements  to  accommodate  these 
modifications.'"  Twelve  commenters 
responded  to  the  solicitation  for  public 
views  on  the  proposed  approach. 
Generally,  the  commenters  were 
supportive  of  our  efforts  to  conform  our 
rules  with  the  FASB  standards.  We  have 
determined  to  adopt  the  rules 
essentially  as  proposed.  We  believe  that 
this  action  is  in  keeping  with  our  long- 
standing policy  to  look  to  the  private 
sector  for  the  promulgation  of  generally 
accepted  accounting  principles 
("GAAP")."  It  also  ftirthers  our  goal  of 
integrating  existing  accounting 
information  into  the  narrative  disclosure 
in  documents  mandated  by  the  federal 
securities  laws.  This  release  explains 
the  new  reporting  requirements. 

II.  Rule  Changes 

A.  Operating  Segment  Disclosure 

SFAS  No.  14  required,  and  the 
Commission's  rules  and  forms  have 
required,  disclosure  along  "industry 
segment"  lines.  An  "industry  segment," 
as  defined  by  SFAS  No.  14,  was  "a 
component  of  an  enterprise  engaged  in 
providing  a  product  or  service  or  a 
group  of  related  products  and  services 
primarily  to  unaffiliated  customers 
*  *  *  for  a  profit.'  »2  Recognizing  that 
businesses  often  evaluate  their 
operations  using  criteria  not  necessarily 
related  to  the  products  or  services 
offered  to  the  public,  the  FASB  replaced 
the  industry  segment  reporting  standard 
with  one  that  requires  businesses  to 


'Release  No.  33-5893  (December  23,  1997)  (42 
FR  65554). 

'"Release  No.  33-7549  (June  25, 1998)  (63  FR 
35886). 

"Section  101  of  the  Codification  of  Financial 
Reporting  Policies.  The  Commission  initially  issued 
its  administrative  policy  concerning  fmancial 
statements  in  1938  and  updated  it  in  1973  to 
recognize  the  establishment  of  the  FASB. 

"SFAS  No.  14,  llO.a. 
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report  financial  information  on  the  basis 
of  "operating  segments."  ^^  Under  the 
new  accounting  standard,  an  operating 
segment  is  a  component  of  a  business, 
for  which  separate  financial  information 
is  available,  that  management  regularly 
evaluates  in  deciding  how  to  allocate 
resources  and  assess  performance.'* 
Specifically,  SFAS  No.  131  states  that 
an  operating  segment  is  a  component  of 
a  business: 

•  That  engages  in  activities  from 
which  it  may  earn  revenues  and  incur 
expenses  (including  revenues  and 
expenses  relating  to  transactions  with 
other  components  of  the  same  business); 

•  Whose  operating  results  are 
regularly  reviewed  by  the  enterprise's 
"chief  operating  decision  maker" '^  to 
make  decisions  about  resources  to  be 
allocated  to  the  segment  and  assess  its 
performance;  and 

•  For  which  discrete  financial 
information  is  available. 

Under  SFAS  No.  131,  a  company 
generally  must  report  separately 
information  about  an  operating  segment 
that  meets  any  of  the  following 
thresholds: 

•  Its  reported  revenue,  including  both 
sales  to  external  customers  and 
intersegment  sales  and  transfers,  is  10 
percent  or  more  of  the  combined 
revenue  of  all  reported  operating 
segments,  whether  generated  inside  or 
outside  of  the  company;  '^ 

•  Its  reported  profit  or  loss  is  10 
percent  or  more  of  the  greater  of:  (1)  the 
combined  reported  profit  of  all 
operating  segments  that  did  not  report  a 
loss  or  (2)  the  combined  reported  loss  of 
all  operating  segments  that  did  report  a 
loss;  or 


"We  use  the  prop>osed  tenns  "segment"  and 
"segments"  as  well  as  the  phrase  "segments  as 
defined  by  generally  accepted  accounting 
principles"  and  similar  terms  or  phrases  in  the 
rules  rather  than  follow  the  accounting  standard's 
nomenclature  of  "operating  segment."  Registrants 
should  construe  these  terms  to  mean  a  component 
of  a  business  for  which  GAAP  requires  separate 
reporting  in  flnancial  statements. 

><  We  refer  to  this  below  as  the  "management 
approach." 

"The  term  "chief  operating  decision  maker" 
identifies  a  function,  not  a  person  with  that  title. 
This  person's  function  is  to  allocate  resources  to 
and  assess  the  performance  of  the  company's 
segments.  A  chief  operating  decision  maker 
frequently  might  be  a  company's  chief  executive 
officer  or  chief  operating  officer,  but  it  also  could 
be  a  group  of  decision  makers,  for  example,  the 
company's  president,  executive  vice  presidents  and 
others. 

'•The  FASB  has  proposed  eliminating  the  word 
"reported"  from  the  phrase  "all  reported  operating 
segments."  See17.t.(l)(a)  of  Proposed  Statement  of 
Financial  Accounting  Standards — Amendment  to 
FASB  Statement  No.  66,  Rescission  of  FASB 
Statement  No.  75,  and  Technical  Corrections,  File 
Reference  No.  190-A,  dated  October  13, 1998 
("Exposure  Draft"). 


•  Its  assets  are  10  percent  or  more  of 
the  combined  assets  of  all  operating 
segments.'^ 

SFAS  No.  131  not  only  changed  how 
a  business  should  identify  its  segments, 
it  also  changed  the  types  of  information 
to  be  disclosed  for  each  segment.  SFAS 
No.  14  required  an  issuer  to  report  its 
revenues,  operating  profit  (loss),'*  and 
identifiable  assets  '^  if  a  segment's 
revenues,  operating  profit,  or 
identifiable  assets  were  10%  or  more  of 
all  the  industry  segments'  revenues, 
operating  profits,  or  assets,  respectively. 
Issuers  were  to  reconcile  these  three 
items  to  the  consolidated  amounts  in 
the  financial  statements.  In  addition, 
SFAS  No.  14  required  issuers  to  report 
for  each  segment  depreciation, 
depletion  and  amortization,  capital 
expenditures,  equity  in  net  income  of 
unconsolidated  subsidiary  or  equity- 
method  investee,  and  the  effect  of  a 
change  in  accoimting  principle  on 
operating  profit  (loss). 

By  contrast,  SFAS  No.  131  requires 
that  a  company  provide  for  each 
reportable  segment  quantitative 
disclosure  of  two  basic  items — total 
assets  and  a  measure  of  profit  or  loss. 
The  new  standard  defines  neither 
segment  profit  (loss)  nor  assets.  Instead, 
management  must  determine  what  they 
will  report  based  on  how  they  operate 
their  business.  In  addition,  companies 
must  disclose  the  following  items  for 
each  segment,  but  only  if  management 
includes  them  in  measuring  segment 
profit  or  loss: 

•  Revenues  from  external  customers; 

•  Revenues  from  other  operating 
segments; 


"SFAS  No.  131,118. 

"SFAS  No.  14  specifically  defined  segment 
operating  profit  to  be  revenues  less  all  operating 
expenses,  which  included  depreciation  and 
amortization.  An  issuer  was  to  allocate  operating 
expenses  that  were  not  directly  traceable  to  a 
particular  segment  on  a  reasonable  basis  among  the 
segments  for  whose  benefit  the  expenses  were 
incurred.  The  standard  required  an  explanation  of 
the  amount  and  nature  of  any  unusual  or 
nonrecurring  items  added  or  deducted  in 
determining  operating  profit  of  a  segment.  In 
addition,  the  standard  defined  any  restructuring 
charges  related  to  a  specific  sd^ent  as  operating 
exp>enses  of  that  segment  and  issuers  were  to  deduct 
these  charges  in  calculating  that  segment's 
operating  profit  or  loss. 

SFAS  No.  14  excluded  certain  items  in 
calculating  segment  profit.  They  were:  General 
corporate  expenses;  interest  expense  (except 
included  for  financial  institutions,  insurance  and 
leasing  operations);  equity  in  income  (loss)  of 
unconsolidated  subsidiaries  or  equity  investees; 
discontinued  operations;  extraordinary  items;  and, 
the  effects  of  changes  in  accounting. 

"Segment  assets  included  all  tangible  and 
intangible  assets  used  by  the  segment,  including 
goodwill,  other  intangibles,  and  deferred  income 
and  expenses. 


•  Interest  income;  ^° 

•  Interest  expense;^' 

•  Depreciation,  depletion  and 
amortization; 

•  Unusual  items; 

•  Equity  in  net  income  of  equity 
method  investees; 

•  Income  taxes; 

•  Extraordinary  items;  and 

•  Significant  non-cash  items  other 
than  depreciation,  depletion,  and 
amortization. 

A  company  also  must  disclose  for  each 
segment  the  amount  of  investment  in 
equity-method  investees  and  total 
expenditures  for  additions  to  long-lived 
assets  if  it  includes  the  amount  in  its 
determination  of  segment  assets.^^ 

The  company  must  reconcile  the 
totals  of  the  reportable  segments* 
amoimts  for  all  of  these  listed  items  to 
consolidated  amounts.  The  FASB 
required  more  items  to  be  disclosed  per 
segment  imder  the  new  standard 
because  analysts  have  long  wanted  more 
information  and  most  of  the  items 
required  should  be  already  available  in 
management  reports. 

Today  we  are  amending  our  narrative 
and  financial  reporting  rules  to  conform 
their  segment  reporting  requirements  to 
the  FASB's  revised  accounting 
standards.  We  retain,  however,  certain 
requirements  relating  to  disclosure  of 
principal  products  or  services  and  major 
customers  that  traditionally  have 
differed  from  the  FASB  standards.*^  We 
address  below  each  of  the  rule 
changes.^* 

1.  Description  of  Business — Item  101 

In  the  past.  Regulation  S-K  Item 
101(b)25  required  issuers  to  disclose  in 
the  business  description  sections  of 
documents  that  they  filed  with  the 
Commission  financial  information  based 
on  GAAP's  old  "industry  segment" 
standard.  Under  revised  Item  101, 
registrants  will  report  segment 
information  in  accordance  with  GAAP's 


*" Certain  enterprises  may  report  segment  interest 
revenue  net  of  interest  expense.  See  SFAS  No.  Vi\. 
127. 

'*In  its  Exposure  Draft,  the  FASB  has  proposed 
to  modify  the  provisions  of  1127  and  28  of  SFAS 
No.  131  to  require  companies  to  disclose  the 
designated  items  for  each  segment,  if  included  in 
the  measure  of  profit  or  loss  reviewed  by  or 
otherwise  regularly  provided  to  the  chief  operating 
decision  maker.  See  117.t.(3)  and  (4)  of  the 
Exposure  Draft. 

21  See  Sections  II.A.l.a.  and  II.B.2. 

24  We  are  alsol  adopting  several  technical 
amendments  to  update  cross  references  to  the  new 
accounting  standard.  These  revisions  are  Rules  3- 
03(e)  and  12-16  of  Regulation  S-X  and  Item 
14(b)(2)(ii)(A)/j;W  of  Schedu"  J 14A. 

"  17  CFR  229.101(b). 
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new  operating  segment  standard.^^ 
Other  changes  to  Item  101  follow. 

a.  Principal  products  or  services.  Item 
101  historica  ly  has  required  a 
discussion,  by  segment,  of  the  principal 
products  pro<  iuced  and  services 
rendered  by  tjie  issuer,  as  well  as  the 
principal  markets  for  and  methods  of 
distribution  of  each  segment's  products 
and  services.JOn  the  other  hand,  GAAP 
required,  and  continues  to  require, 
disclosure  of  the  types  of  products  and 
services  from  which  each  segment 
derives  its  rei  enues,  without  reference 
to  principal  rtarkets  and  methods  of 
distribution. '  Ve  continue  to  believe  that 
information  r  slating  to  principal 
markets  and  c  listribution  methods  is 
useful  to  inv^tors;  consequently  we  are 
retaining  thisl  provision. 

Item  101  further  requires  registrants  to 
disclose  the  amounts  of  revenues  from 
each  class  of  $imilar  products  and 
services  based  on  quantitative 
thresholds.  Specifically,  the  issuer  must 
state  the  amount  or  percentage  of  total 
revenue  conteibuted  by  any  class  of 
similar  produlcts  or  services  that 
accounted  for  10  percent  or  more  of 
consolidated  revenue  in  any  of  the  last 
three  fiscal  y^s,  or  if  total  revenue  did 
not  exceed  $5P,000,000  during  any  of 
those  three  fiscal  years,  15  percent  or 
more  of  consc  lidated  revenue. ^^  SFAS 
No.  131  requii'es  disclosure  of  revenues 
from  external  customers  for  each 
product  and  service  or  each  group  of 
similar  produ  :ts  and  services  unless  it 
is  impracticable  to  do  so. 

Because  SF<\S  No.  131  requires 
disclosure  regardless  of  amount,  unless 
impracticable^  it  appears  that  the  new 
accounting  standard  may  require  more 
disclosure  th^n  Item  101.  Consequently, 
we  sought  public  comment  as  to 
whether  we  needed  to  maintain  the 
quantitative  thresholds  of  Item 
101(c)(l)(i).  Several  commenters 
advocated  eliininating  the  quantitative 
thresholds  anp  simply  relying  on  the 
GAAP  standard,  which  they  said 
implied  a  matjeriality  standard  for 
minimiun  distlosure.  We  believe  that 
SFAS  No.  131^  will  result  in  disclosure 
of  a  range  of  amounts  of  products  and 
services,  depending  upon  how  a 
company  defiiies  a  class  of  related 
products  or  sarvices.  In  fact,  SFAS  No. 
131  may  require  disclosure  of  amounts 
below  the  existing  10%  threshold  of 
Item  101.  We  believe  a  clearly  stated 
minimum  thrtshold  for  disclosure  is 
desirable  to  eliminate  any  possible 


**We  also  retain  the  provisions  allowing  an 
issuer  to  refer  to  a  [her  sections  of  the  registration 
statement  that  inc  ude  the  required  information  in 
xwder  to  avoid  du{  ilicative  disclosure. 

"  17  CFR  229.1  )l(c)(l)(i). 


ambiguity  that  may  result  from  attempts 
to  apply  an  unwritten  materiality 
threshold  to  small  cimounts  of  reportable 
revenues  and  is  in  keeping  with  the 
10%  threshold  used  to  report  segments 
under  SFAS  No.  131.  We  therefore  have 
retained  these  Item  101  thresholds. 

b.  Retroactive  restatement  of 
information.  Item  101  has  required 
issuers  to  restate  retroactively 
previously  reported  financial 
information  when  there  has  been  a 
material  change  in  the  way  they  group 
products  or  services  into  industry 
segments  and  that  change  affects  the 
reported  segment  information.  By 
contrast,  SFAS  No.  131  provides  that  if 
an  issuer  changes  the  structure  of  its 
internal  organization  in  a  manner  that 
causes  the  composition  of  its  reportable 
segments  to  change,  the  issuer  must 
restate  the  corresponding  information 
for  earlier  periods  unless  it  is 
impracticable  to  do  so.^s  In  the  final 
rule  we  conform  the  language  of  Item 
101  with  the  language  of  SFAS  No.  131 
regarding  when  a  company  must  restate 
information. 

c.  Appendix  A.  Item  101  has  included 
an  appendix  illustrating  how  to  present 
the  required  industry  segment 
information  in  tabular  form.  As 
proposed,  we  are  eliminating  this 
appendix  and  will  rely  instead  on  the 
SFAS  No.  131  instructions  governing 
how  to  present  information  relating  to 
operating  segments. 

2.  Property — Item  102 

Regulation  S-K  Item  102  requires 
descriptions  of  an  issuer's  principal 
plants,  mines,  and  other  "materially 
important"  physical  properties. 
Companies  must  identify  the  industry 
segment(s)  that  use  the  described 
properties.  29  We  are  updating  the  item 
to  reflect  the  new  financial  statement 
reporting  requirements,  as  proposed. 

3.  Management's  Discussion  & 
Analysis — Item  303 

Regulation  S-K  Item  303,  which 
requires  management  to  include  a 
discussion  and  analysis  of  an  issuer's 
financial  condition  and  results  of 
operations,  provides: 

Where  in  the  registrant's  judgment  a 
discussion  of  segment  information  or  other 
subdivisions  of  the  registrant's  business 
would  be  appropriate  to  an  understanding  of 
such  business,  the  discussion  shall  focus  on 
each  relevant,  reportable  segment  or  other 
subdivision  of  the  business  and  on  the 
registrant  as  a  whole.'" 


"See SFAS  No.  131.134. 
"17  CFR  229.102. 
^°  17  CFR  229.303(a). 


The  Commission  historically  has 
relied  on  the  FASB's  definition  for 
segment  disclosure  in  Management's 
Discussion  and  Analysis  ("MD&A"). 
The  Commission  intends  to  continue  to 
rely  on  the  FASB's  standards,  thereby 
allowing  issuers  to  use  the  management 
approach  under  SFAS  No.  131.  No  rule 
change  is  necessary.  Under  the  language 
in  Item  303,  a  multi-segment  registrant 
preparing  a  full  fiscal  year  MD&A 
should  analyze  revenues,  profitability 
(or  losses]  and  total  assets  of  each 
significant  segment  in  formulating  a 
judgment  as  to  whether  a  discussion  of 
segment  information  is  necessary  to  an 
understanding  of  the  business. 

While  we  are  not  adopting  changes  to 
the  language  of  Item  303,  we  are 
amending  CFRP  501.06.a,  which 
provides  informal  guidance  about 
MD&A.  The  revisions  conform  the 
Codification's  language  with  that  of 
SFAS  No.  131,  and  adds  a  new  footnote, 
that  reads: 

Where  consistent  with  the  registrant's 
internal  management  reports,  SFAS  No.  131 
permits  measures  of  segment  profitability 
that  differ  from  consolidated  operating  profit 
as  defined  by  GAAP,  or  that  exclude  items 
included  in  the  determination  of  the 
registrant's  net  income.  Under  SFAS  No.  131, 
a  registrant  also  must  reconcile  key  segment 
amounts  to  the  corresponding  items  reported 
in  the  consolidated  flnancial  statements  in  a 
note  to  the  financial  statements.  Similarly, 
the  Commission  exf>ects  that  the  discussion 
of  a  segment  whose  profitability  is 
determined  on  a  basis  that  differs  from 
consolidated  operating  profit  as  defined  by 
GAAP  or  that  excludes  the  effects  of  items 
attributable  to  the  segment  also  will  address 
the  applicable  reconciling  items  in 
Management's  Discussion  and  Analysis.  For 
example,  if  a  material  charge  for  restructuring 
or  impairment  relates  to  a  specific  segment, 
but  is  not  included  in  management's  measure 
of  the  segment's  operating  profit  or  loss, 
registrants  would  be  expected  to  discuss  in 
Management's  Discussion  and  Analysis  the 
applicable  portion  of  the  charge,  the  segment 
to  which  it  relates  and  the  circumstances  of 
its  incurrence.  Likewise,  the  Commission 
expects  that  the  effects  of  management's  use 
of  non-GAAP  measures,  either  on  a 
consolidated  or  segment  basis,  will  be 
explained  in  a  balanced  and  informative 
manner,  and  the  disclosure  will  include  a 
discussion  of  how  that  segment's 
performance  has  affected  the  registrant's 
GAAP  financial  statements. 

Several  commenters  said  that  the 
footnote  as  proposed  could  be  read  to 
require  registrants  to  reconcile  the 
internal  measure  of  segment 
profitability  to  pre-tax  income  from 
continuing  operations  by  segment, 
which  partial  reconciliation  by  segment 
would  go  significantly  beyond  the 
requirements  of  SFAS  No.  131.  We  have 
revised  this  language,  as  set  out  above, 
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to  clarify  that  we  are  not  requiring  any 
incremental  reconciliation  of  segment 
profit  beyond  what  SFAS  No.  131 
requires.  The  note  now  makes  it  clear 
that  we  expect  a  narrative  discussion  in 
MD&A  of  items  that  affect  the  operating 
results  of  a  segment  but  that  are  not 
included  in  segment  operating  profit 
defined  by  management. 

4.  Form  20-F 

Form  20-F  is  the  registration 
statement  and  annual  report  for  foreign 
private  issuers  promulgated  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").^^  Form  2(>-F  has 
permitted  a  foreign  registrant  that 
presents  financial  statements  according 
to  United  Slates  GAAP  to  omit  SFAS 
No.  14  disclosures  if  it  provides  the 
information  required  by  Item  1  of  the 
form.  As  proposed,  we  are  replacing  the 
reference  to  SFAS  No.  14  with  one  to 
SFAS  No.  131.32 

Item  1  of  Form  20-F  requires 
registrants  to  disclose  sales  and 
revenues  by  categories  of  activity  and 
geographical  areas,  as  well  as  to  discuss 
each  category  of  activities  that  provide 
a  disproportionate  contribution  to  total 
"operating  profit"  of  the  registrant.  We 
are  not  changing  these  requirements. 

B.  Other  Reporting  Requirements 

SFAS  No.  14  also  set  standards  for 
disclosure  of  certain  enterprise-wide 
information  where  the  issuer  did  not 
provide  the  information  in  the  segment 
disclosure,  and  Regulation  S-K  reflected 
those  standards.  As  we  proposed,  we  are 
updating  our  rules  to  conform  with  the 
revised  requirements  of  SFAS  No.,  131, 
as  we  explain  below. 

1.  Geographic  Areas 

Regulation  S-K  Item  101(d)  has 
required  an  issuer  to  disclose  for  each 
of  the  issuer's  last  three  fiscal  years  the 
amounts  of  revenue,  operating  profit  or 
loss,  and  identifiable  assets  attributable 
to  each  of  its  geographic  areas.  It  also 
required  disclosure  of  the  amoimt  of 
export  sales  in  the  aggregate  or  by 
appropriate  geographic  area  to  which 
the  issuer  makes  sales. 

Under  SFAS  No.  131,  issuers  must 
disclose  revenues  from  external 
customers  deriving  from: 

•  The  issuer's  country  of  domicile; 


•  All  foreign  countries  in  total  from  which 
the  issuer  derives  revenues;  and 

•  An  individual  foreign  country,  if 
material. 

An  issuer  also  must  disclose  the  basis 
for  attributing  revenues  from  external 
customers  to  individual  countries. 

The  new  accounting  standard  also 
requires  an  issuer  to  disclose  long-lived 
assets  other  than  financial  instriunents, 
long-term  customer  relationships  of  a 
financial  institution,  mortgage  and  other 
servicing  rights,  deferred  policy 
acquisition  costs,  as  well  as  deferred  tax 
assets  located  in  its  country  of  domicile 
and  in  all  foreign  countries,  in  total,  in 
which  the  enterprise  holds  assets.  If 
assets  in  an  individual  foreign  coimtry 
are  material,  an  issuer  must  disclose 
those  assets  separately.  ^3 

We  are  revising  our  disclosure 
requirements  to  conform  entirely  with 
the  new  accounting  standard. 
Consequently,  issuers,  even  those  whose 
segments  are  defined  by  geography,  will 
continue  to  report  designated 
information  based  on  geographic  areas, 
unless  the  information  is  already 
provided  as  part  of  the  reportable 
operating  segment  information  required 
by  the  accounting  standards.^* 
Consistent  with  SFAS  No.  131,  the  rules 
no  longer  will  require  companies  to 
disclose  geographic  information  relating 
to  profitability,  unless  their  segments 
are  defined  by  geographic  areas,  or 
export  sales. 

2.  Major  Customers 

Since  the  adoption  of  SFAS  No.  14, 
GAAP  has  required  disclosure  of 
revenues  from  major  customers,  ^s  SFAS 
No.  131  now  requires  issuers  to  disclose 
the  amount  of  revenues  from  each 
external  customer  that  amounts  to  10 
percent  or  more  of  an  enterprise's 
revenue  as  well  as  the  identity  of  the 
segment(s)  reporting  the  revenues.  The 
accounting  standards,  however,  have 
never  required  issuers  to  identify  major 
customers.  On  the  other  hand. 
Regulation  S-K  Item  101  historically  has 
required  naming  a  major  customer  if 
sales  to  that  customer  equal  10  percent 
or  more  of  the  issuer's  consolidated 
revenues  and  if  the  loss  of  the  customer 
would  have  a  material  adverse  effect  on 


'M5U.S.C.  78ae<seq. 

'2  See  Instruction  3  to  Item  17  of  Form  20-F.  One 
commenter  suggested  also  referencing  International 
Accounting  Standard  14  in  this  instruction.  In  light 
of  the  technical  nature  of  this  rulemaking,  we 
believe  that  we  should  reexamine  this  suggestion  in 
connection  with  substantive  rulemaking  projects 
involving  this  form  that  may  arise  in  the  future 
rather  than  adopt  a  provision  that  was  not 
introduced  in  the  proposals. 


"See  SFRAS  No.  131,138. 

>*  See  SFAS  No.  121 136.  We  are  eliminating 
Appendix  B  of  Regulation  S-K  Item  101.  We  also 
revise  Instruction  2  to  Item  101,  which  provides 
guidance  about  materiality  analyses  based  on 
"interperiod  comparability,"  to  reflect  the 
elimination  of  the  requirements  to  disclose  the 
quantitative  geographic  information  once  required 
by  SFAS  No.  14. 

"SFAS  No.  30  amended  SFAS  No.  14  and 
retained  this  provision  to  disclose  revenue  from 
major  customers. 


the  issuer  and  its  subsidiaries,  ^e  We 
continue  to  believe  that  the  identity  of 
major  customers  is  material  information 
to  investors.  This  disclosure  allows  a 
reader  to  better  assess  risks  associated 
with  a  particular  customer,  as  well  as 
material  concentrations  of  revenues 
related  to  that  customer.  Consequently, 
we  retain  this  Regulation  S-K 
requirement,  as  we  proposed. 

C.  Segment  Information  Added  to 
Interim  Reports 

GAAP  historically  has  not  required 
segment  reporting  in  interim  financial 
statements.  In  SFAS  No.  131,  the  FASB 
changed  its  position.  Under  the  new 
accounting  standards,  issuers  must 
include  in  condensed  financial 
statements  for  interim  periods  the 
following  information  about  each 
reportable  segment: 

•  Revenues  from  external  customers; 

•  Intersegment  revenues; 

•  A  measure  of  segment  profit  or  loss; 

•  Total  assets  for  which  there  has  been  a 
material  change  from  the  amount  disclosed 
in  the  last  annual  report; 

•  A  description  of  differences  from  the  last 
annual  report  in  the  basis  of  segmentation  or 
in  the  basis  of  measurement  of  segment  profit 
or  loss;  and 

•  A  reconciliation  of  the  total  of  the 
reportable  segments'  measures  of  profit  or 
loss  to  the  enterprise's  consolidated  income 
before  income  taxes,  extraordinary  items, 
discontinued  operations,  and  the  cumulative 
effect  of  changes  in  accounting  principles. '^ 

Thus,  for  the  first  time,  issuers  must 
disclose  in  their  interim  financial 
statements,  including  those  filed  with 
the  Commission,  condensed  financial 
information  about  the  segments  they 
have  chosen  as  reportable  segments  for 
purposes  of  their  annual  reports.*' 

SFAS  No.  131  is  effective  for  fiscal 
years  beginning  after  December  15, 


"17  CFR  229.101(a)(l)(vii). 

3' The  FASB  also  amended  Accounting  Principles 
Board  Opinion  No.  28  ("APB  No.  28"), governing 
interim  financial  reporting,  to  reflect  this  change. 
The  stated  purpose  of  APB  No.  28  is  "to  clarify  the 
application  of  accounting  principles  and  reporting 
practices  to  interim  financial  information,  including 
interim  financial  statements  and  summarized 
interim  financial  data  of  publicly  traded  companies 
issued  for  external  reporting  purposes."  APB  No. 
2811. 

"SFAS  No.  131, 133  currently  states  that 
segment  information  must  be  included  in 
"condensed  financial  statements  of  interim  periods 
issued  to  shareholders."  Since  this  language  has 
caused  some  confusion  relating  to  when  segment 
information  is  required,  the  FASB  has  proposed,  as 
a  technical  amendment,  eliminating  the  words 
"issued  to  shareholders"  to  make  it  clear  that  the 
information  is  to  be  provided  in  all  interim 
financial  statements,  regardless  of  whether 
delivered  to  shareholders.  See  Exosure  Draft 
17.t.(5).  We  understood  this  to  be  the  FASB's 
interpretation  of  this  requirement  before  we  issued 
the  proposals  and  we  will  expect  to  see  segment 
information  in  all  interim  fi.iancial  statements  filed 
with  the  Commission. 
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1997.39  The  FASB  specified,  however, 
that  issuers  ^eed  not  apply  the  new 
provisions  ti  interim  financial 
statements  in  the  initial  year  of 
application,  put  they  must  report 
comparative  information  for  interim 
periods  in  that  initial  year  in  financial 
statements  for  interim  periods  in  the 
second  year  pf  application.'"' 
Consequently,  through  the  Rules  of 
General  Application  of  Regulation  S-X, 
which  state  tjhat  financial  statements  not 
prepared  in  Accordance  with  GAAP  will 
be  presumed  to  be  misleading  or 


maccurate,''! 
comparative 


we  expect  to  begin  to  see 
segment  information 


reported  in  fi  lings  made  by  companies 
whose  fiscal  years  ended  after  December 
15, 1998  in  tlieir  filings  relating  to  their 
first  quarter  ending  after  March  15, 
1999.  A  calendar  year  end  company 
would  provi(  le  comparative  interim 
segment  infomation  beginning  in  its 
March  31, 19  99  interim  financial 
statements.  ^  o  changes  to  our  rules  are 
necessary  to  mplement  the  FASB's 
changes  in  th  is  regard. 

m.  Certain  F  indings 

We  request  ed  comment  on  whether 
the  proposed  revisions,  if  adopted, 
would  have  an  adverse  effect  on 
competition  or  would  impose  a  burden 
on  competitidn  that  is  neither  necessary 
nor  approprii  te  in  furthering  the 
purposes  of  tl  le  Securities  Act  and  the 
Exchange  Ac<.  No  commenter  addressed 
this  issue.  In  fcomplying  with  our 
responsibilitiss  under  section  23(a)(2)  of 
the  Exchange  Act,  we  have  determined 
that  there  will  be  no  adverse  effect  on 
competition  and  that  the  rule  changes 
wdll  not  impose  any  unnecessary  burden 
on  competition  that  is  not  appropriate 
in  furthering  me  purposes  of  the  federal 
securities  laws.*^ 

We  also  finp  that  our  action  will 
promote  efficiency,  competition  and 
capital  formalion  by  making  our 
disclosure  standards  uniform  with  the 
accounting  stmdards.  This  is  in  keeping 
with  our  responsibilities  under  section 


"SFASNo.  1 

«'Scel7CFR 
"15U.S.C.  78^aK2). 


131 


:2i 


140. 
0.4-01(a)(l). 


2(b)  of  the  Securities  Act*^  and  section 
3(f)  of  the  Exchange  Act.'»'» 

rv.  Cost-Benefit  Analysis 

We  anticipate  that  these  rule  changes 
will  not  impose  any  new  regulatory 
costs  on  registrants,  since  the  changes 
simply  conform  our  disclosure 
requirements  with  current  accounting 
principles,  to  which  registrants  are 
already  subject.  To  the  contrary, 
registrants  will  benefit  from  the 
obligation  to  follow  uniform  standards 
rather  than  potentially  conflicting  ones. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,''^  Arthur 
Levitt,  Chairman  of  the  Commission, 
certified  that  the  amendments  proposed 
in  this  release  would  not,  if  adopted, 
have  significant  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
this  certification  is  that  the  amendments 
conform  rules  and  forms  to  GAAP,  as 
amended,  to  which  registrants  are 
already  subject.  We  included  the 
certification  in  the  proposing  release  as 
Attachment  A. 

VI.  Paperwork  Reduction  Act** 

We  determined  that  information 
collection  burden  hours  will  not  change 
as  a  result  of  the  technical  amendments 
adopted  today. 

VII.  Codification  Update 

The  "Codification  of  Financial  Report 
Policies"  announced  in  Financial 
Reporting  Release  No.  1  (April  15, 1982) 
(47  FR  21028)  is  updated  to: 

1.  Modify  Section  501  by  revising 
Section  501. 06. a.  to  read  as  follows: 

.a.  Segment  Analysis 

In  formulating  a  judgment  as  to 
whether  a  discussion  of  segment 
information  is  necessary  to  an 
understanding  of  the  business,  a  multi- 
segment  registrant  preparing  a  full  fiscal 
year  MD&A  should  analyze  revenues, 
profitability,  and  the  cash  needs  of  its 
significant  segments.*^  To  the  extent 
any  segment  contributes  in  a  materially 


"15U.S.C.  77b(b). 
"15U.S.C.  78c(f). 
"5  U.S.C.  605(b). 
«44U.S.C3501  etseq. 


disproportionate  way  to  those  items,  or 
where  discussion  on  a  consolidated 
basis  would  present  an  incomplete  and 
misleading  picture  of  the  enterprise, 
segment  discussion  should  be  included. 
This  may  occur,  for  example,  when 
there  are  legal  or  other  restrictions  upon 
the  free  flow  of  funds  firom  one  segment, 
subsidiary,  or  division  of  the  registrant 
to  others;  when  known  trends, 
demands,  commitments,  event,  or 
uncertainties  within  a  segment  are 
reasonably  likely  to  have  a  material 
effect  on  the  business  as  a  whole;  when 
the  ability  to  dispose  of  identified  assets 
of  a  segment  may  be  relevant  to  the 
financial  flexibility  of  the  registrant;  and 
in  other  circumstances  in  which  the 
registrant  concludes  that  segment 
analysis  is  appropriate  to  an 
understanding  of  its  business. 

The  following  example  illustrates 
segment  disclosure  for  a  manufacturer 
with  two  segments.  The  two  segments 
contributed  to  segment  profit  amounts 
that  were  disproportionate  to  their 
respective  revenues.  The  registrant 
discusses  sales  and  segment  profit 
trends,  factors  explaining  such  trends, 
and  where  applicable,  known  events 
that  will  impact  future  results  of 
operations  of  the  segment. 


■•'  where  consistent  with  the  registrant's  internal 
management  reports.  SFAS  No.  131  permits 
measures  of  segment  profitability  that  differ  from 
consolidated  operating  proHt  as  deHned  by  GAAP, 
or  that  exclude  items  included  in  the  determination 
of  the  registrant's  net  income.  Under  SFAS  No.  131, 
a  registrant  also  must  reconcile  key  segment 
amounts  to  the  corresponding  items  reported  in  the 
consolidated  Hnancial  statements  in  a  note  to  the 
financial  statements.  Similarly,  the  Commission 
expects  that  the  discussion  of  a  segment  whose 
profitability  is  determined  on  a  basis  that  differs 
from  consolidated  operating  profit  as  defined  by 
GAAP  or  that  excludes  the  effects  of  items 
attributable  to  the  segment  also  will  address  the 
applicable  reconciling  items  in  Management's 
Discussion  and  Analysis.  For  example,  if  a  material 
charge  for  restructuring  or  impairment  relates  to  a 
specific  segment,  but  is  not  included  in 
management's  measure  of  the  segment's  operating 
profit  or  loss,  registrants  would  be  expected  to 
discuss  in  Management's  Discussion  and  Analysts 
the  applicable  portion  of  the  charge,  the  segment  to 
which  it  relates  and  the  circumstances  of  its 
incurrence.  Likewise,  the  Commission  expects  that 
the  effects  of  management's  use  of  non-GAAP 
measures,  either  on  a  consolidated  or  segment  basis, 
will  be  explained  in  a  balanced  and  informative 
manner,  and  the  disclosure  will  include  a 
discussion  of  how  that  segment's  performance  has 
affected  the  registrant's  GAAP  financial  statements. 
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Net  Sales  by  Segment 

($  million) 

Year  3 

Year  2 

Yean 

Segments 

Percent 
of  total 

($  million) 

Percent 
of  total 

($  million) 

Percent 
of  total 

Segment  1 

Seament  II   

585 
472 

55 
45 

479 
433 

53 
47 

420 
457 

48 

52 

Total  Sales 

1057 

100 

912 

100 

877 

100 

Year  3  vs.  Year  2 

Segment  I  sales  increased  22%  in 
Year  3  over  the  Year  2  period.  The 
increase  included  the  effect  of  the 
acquisition  of  Corporation  T.  Excluding 
this  acquisition,  sales  would  have 
increased  by  16%  over  Year  2.  Product 
Line  A  sales  increased  by  18%  due  to 
a  24%  increase  in  selling  prices, 
partially  offset  by  lower  shipments. 
Product  Line  B  sales  increased  by  35% 
due  to  a  17%  increase  in  selling  prices 
and  a  15%  increase  in  shipment 
volume. 

Segment  II  sales  increased  9%  due  to 
a  12%  increase  in  selling  prices  partly 


offset  by  a  3%  reduction  in  shipment 
volume. 

Year  2  vs.  Year  1 

Segment  I  sales  increased  14%  in 
Year  2.  Product  Line  A  sales  increased 
22%,  in  spite  of  a  slight  reduction  in 
shipments,  because  of  a  23%  increase  in 
selling  prices. 

Product  Line  B  sales  declined  5%  due 
mainly  to  a  7%  decrease  in  selling 
prices,  partially  offset  by  higher 
shipments. 

The  5%  decline  in  Segment  II  sales 
reflected  a  3%  reduction  in  selling 
prices  and  a  2%  decline  in  shipments. 

The  substantial  increases  in  selling 
prices  of  Product  Line  A  during  Year  3 

Profit  by  SEGfwiENT 


and  Year  2  occurred  primarily  because 
of  heightened  worldwide  demand 
which  exceeded  the  industry's 
production  capacity.  The  Company 
expects  these  conditions  to  continue  for 
the  next  several  years.  The  Company 
anticipates  that  shipment  volumes  of 
Product  Line  A  will  increase  as  its  new 
production  facility  reaches  commercial 
production  levels  in  Year  4. 

Segment  II  shipment  volumes  have 
declined  during  the  past  two  years 
primarily  because  of  the  discontinuation 
of  certain  products  that  were  marginally 
profitable  and  did  not  have  signiBcant 
growth  potential. 


Segments 


($  million) 


Year  3 


Percent 
of  total 


(S  mRlion) 


Year  2 


Percent 
of  total 


($  million) 


Yean 


Percent 
of  total 


Segment  I 

Segment  II 

Segment  Profit 


126 

42 

168 


75 

25 

100 


108 

51 

159 


68 
32 

100 


67 
54 

121 


56 

45 

100 


Year  3  vs.  Year  2 

Segment  I  profit  was  $18  million 
(17%)  higher  in  Year  3  than  in  Year  2. 
This  increase  includes  the  effects  of 
higher  sales  prices  and  slightly 
improved  margins  on  Product  Line  A, 
hi^er  shipments  of  Product  Line  B  and 
the  acquisition  of  Corporation  T. 
Excluding  this  acquisition.  Segment  I 
profit  would  have  been  11%  higher  than 
in  Year  2.  Partially  offsetting  these 
increases  are  costs  and  expenses  of  $11 
million  related  to  new  plant  start-up, 
slightly  reduced  margins  on  Product 
Line  B  and  a  $9  million  increase  in 
research  and  development  expenses. 

Segment  II  profit  declined  $9  million 
(18%)  due  mainly  to  substantially 
higher  costs  in  Year  3  resulting  from  a 
23%  increase  in  average  raw  material 
costs  which  could  not  be  fully  recovered 
through  sales  prices  increases.  The 
Company  expects  that  Segment  II 
margins  will  continue  to  decline, 
although  at  a  lesser  rate  than  in  Year  3 
as  competitive  factors  limit  the 


Company's  ability  to  recover  cost 
increases. 

Year  2  vs.  Year  1 

Segment  I  profit  was  $41  million 
(61%)  higher  in  Year  2  than  in  Year  1. 
After  excluding  the  effect  of  the  $34 
milUon  non-recurring  charge  for  the 
early  retirement  program  in  Year  1, 
Segment  I  profit  in  Year  2  was  $18 
million  (27%)  higher  than  in  Year  1. 
This  increase  reflected  higher  prices  and 
a  corresponding  21%  increase  in 
margins  on  Product  Line  A,  and  a  17% 
increase  in  margins  on  Product  Line  B 
due  primarily  to  costs  reductions 
resulting  fi-om  the  early  retirement 
program. 

Segment  II  profit  declined  about  $3 
milUon  (6%)  due  mainly  to  lower 
selling  prices  and  slightly  reduced 
margins  in  Year  2. 

2.  Replace  paragraphs  .01.  .02  and  .03 
of  Section  503  with  new  paragraph  .01, 
to  include  the  text  of  Section  I  of  this 
release  captioned  "Background"  and 
with  new  paragraph  .02  to  include  the 


text  of  Section  II.B.2  of  this  release 
captioned  "Major  Customers." 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Code  of  Federal 
Regulations. 

VIII.  Statutory  Basis 

The  Commission  proposes  the  rule 
changes  explained  in  this  release 
pursuant  to  sections  6,  7,  8,  10  and  19(a) 
of  the  Securities  Act  and  Sections  3, 12, 
13, 14, 15(d)  and  23(a)  of  the  Exchange 
Act. 

List  of  Subjects  in  17  CFR  Parts  210, 
229,  240  and  249 

Accounting.  Registration 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Rules 

Accordingly,  the  Commission  amends 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  as  f-jUows: 
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PART  210— f  ORM  AND  CONTENT  OF 
AND  REQUIHIEMENTS  FOR  FINANCIAL 
STATEMENTS.  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  autriority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  l6  U.S.C.  77f.  77g,  77h,  77j,  77s, 
77Z-2,  77aa(25B,  77aa(26).  78j-l.  78/,  78m, 
78n,  78o(d),  78  ii-5,  78w(a),  78//(d).  79e(b), 
79j(a),  79n,  79t  a),  80a-8,  80a-20,  8Ca-29, 
80a-30.  80a-3;  (a),  unless  otherwise  noted. 

2.  By  amending  §  210.3-03  by  revising 
the  first  sente  nee  of  paragraph  (e)  to 
read  as  follovirs: 

§21 0.3-03    Instructions  to  Income 
statmnent  requirements. 

•        •        •        •        • 

(e)  Disclosures  regarding  segments 
required  by  generally  accepted 
accounting  piinciples  shall  be  provided 
for  each  year  for  which  an  audited 
statement  of  ihcome  is  provided.  *   •  * 

3.  By  amending  §  210.12-16  by 
revising  footnote  one  to  the  table  to  read 
as  follows: 

§210.12-16    Siupplementary insurance 
Information. 


'  Segments  s 
those  presentee 


called  for  by  j 
principles. 


own  should  be  the  same  as 
in  the  footnote  disclosures 
lly  accepted  accounting 


genera 


PART  229— STTANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

4.  The  authority  citation  for  Part  229 
continues  to  i^ad  in  part  as  follows: 

Authority:  13  U.S.C.  77e,  77f,  77g,  77h,  77j, 
77k.  77s,  77z-2l  77aa(25),  77aa(26),  77ddd. 
77eee,  77ggg.  77hhh,  77iii,  77jjj,  77nnn, 
77SSS,  78c.  78i,|78j.  78/.  78m,  78n,  78o,  78u- 
5.  78w,  78//(d).  I79e,  79n,  79t.  80a-8,  80a-29, 
80a-30,  80a-371  80b-ll,  unless  otherwise 
noted. 

5.  By  amending  §  229.101  (Item  101  of 
Regulation  S-K)  by  revising  the 
introductory  flext  of  paragraph  (b), 
paragraph  (b)(1)  and  paragraph  (d);  in 
paragraphs  (cj(l)  the  introductory  text. 
(c)(l)(i),  (c)(l)fii).  (c)(l)(iv),  and  (c)(l)(v). 
by  revising  the  term  "industry  segment" 
to  read  "segment";  in  paragraph  (c)(1) 
the  introductory  text  and  in  Instruction 

1  in  the  Instnictions  to  Item  101.  by 


revising  the  term  "industry  segments" 
to  read  "segments";  by  revising 
Instruction  2  to  Item  101,  and  by 
removing  Appendix  A — Industi^ 
Segments,  and  Appendix  B — Foreign 
and  Domestic  Operations  and  Export 
Sales. 


§229.101  (Item  101) 
business. 


Description  of 


(b)  Finaitcial  information  about 
segments.  Report  for  each  segment,  as 
defined  by  generally  accepted 
accounting  principles,  revenues  from 
external  customers,  a  measure  of  profit 
or  loss  and  total  assets.  A  registrant 
must  report  this  information  for  each  of 
the  last  three  fiscal  years  or  for  as  long 
as  it  has  been  in  business,  whichever 
period  is  shorter.  If  the  information 
provided  in  response  to  this  paragraph 
(b)  conforms  with  generally  accepted 
accounting  principles,  a  registrant  may 
include  in  its  financial  statements  a 
cross  reference  to  this  data  in  lieu  of 
presenting  duplicative  information  in 
the  financial  statements;  conversely,  a 
registrant  may  cross  reference  to  the 
financial  statements. 

(1)  If  a  registrant  changes  the  structure 
of  its  internal  organization  in  a  manner 
that  causes  the  composition  of  its 
reportable  segments  to  change,  the 
registrant  must  restate  the 
corresponding  information  for  earlier 
periods,  including  interim  periods, 
unless  it  is  impracticable  to  do  so. 
Following  a  change  in  the  composition 
of  its  reportable  segments,  a  registrant 
shall  disclose  whether  it  has  restated  the 
corresponding  items  of  segment 
information  for  earlier  periods.  If  it  has 
not  restated  the  items  from  earlier 
periods,  the  registrant  shall  disclose  in 
the  year  in  which  the  change  occurs 
segment  information  for  the  current 
period  under  both  the  old  basis  and  the 
new  basis  of  segmentation,  unless  it  is 
impracticable  to  do  so. 
*        »        *        *        » 

(d)  Financial  information  about 
geographic  areas.  (1)  State  for  each  of 
the  registrant's  last  three  fiscal  years,  or 
for  each  fiscal  year  the  registrant  has 
been  engaged  in  business,  whichever 
period  is  shorter: 

(i)  Revenues  from  external  customers 
attributed  to: 

(A)  The  registrant's  coimtry  of 
domicile; 

(B)  All  foreign  countries,  in  total,  from 
which  the  registrant  derives  revenues; 
and 

(C)  Any  individual  foreign  country,  if 
material.  Disclose  the  basis  for 
attributing  revenues  from  external 
customers  to  individual  coimtries. 


(ii)  Long-lived  assets,  other  than 
financial  instruments,  long-term 
customer  relationships  of  a  financial 
institution,  mortgage  and  other  servicing 
rights,  deferred  policy  acquisition  costs, 
and  deferred  tax  assets,  located  in: 

(A)  The  registrant's  country  of 
domicile; 

(B)  All  foreign  countries,  in  total,  in 
which  the  registrant  holds  assets;  and 

(C)  Any  individual  foreign  country,  if 
material. 

(2)  A  registrant  shall  report  the 
amounts  based  on  the  financial 
information  that  it  uses  to  produce  the 
general-purpose  financial  statements.  If 
providing  the  geographic  information  is 
impracticable,  the  registrant  shall 
disclose  that  fact.  A  registrant  may  wish 
to  provide,  in  addition  to  the 
information  required  by  paragraph  (d)(1) 
of  this  section,  subtotals  of  geographic 
information  about  groups  of  countries. 
To  the  extent  that  the  disclosed 
information  conforms  with  generally 
accepted  accounting  principles,  the 
registrant  may  include  in  its  financial 
statements  a  cross  reference  to  this  data 
in  lieu  of  presenting  duplicative  data  in 
its  financial  statements;  conversely,  a 
registrant  may  cross-reference  to  the 
financial  statements. 

(3)  A  registrant  shall  describe  any 
risks  attendant  to  the  foreign  operations 
and  any  dependence  on  one  or  more  of 
the  registrant's  segments  upon  such 
foreign  operations,  unless  it  would  be 
more  appropriate  to  discuss  this 
information  in  connection  with  the 
description  of  one  or  more  of  the 
registrant's  segments  under  paragraph 
(c)  of  this  item. 

(4)  If  the  registrant  includes,  or  is 
required  by  Article  3  of  Regulation  S- 
X  (17  CFR  210).  to  include,  interim 
financial  statements,  discuss  any  facts 
relating  to  the  information  furnished 
under  this  paragraph  (d)  that,  in  the 
opinion  of  management,  indicate  that 
the  three  year  financial  data  for 
geographic  areas  may  not  be  indicative 
of  current  or  future  operations.  To  the 
extent  necessary  to  the  discussion, 
include  comparative  information. 

Instructions  to  Item  101 

»        *        »         *        » 

2.  Base  the  determination  of  whether 
information  about  segments  is  required  for  a 
particular  year  upon  an  evaluation  of 
interperiod  comparability.  For  instance, 
interperiod  comparability  would  require  a 
registrant  to  report  segment  information  in 
the  current  period  even  if  not  material  under 
the  criteria  for  reportability  of  SFAS  No.  131 
if  a  segment  has  been  significant  in  the 
immediately  preceding  period  and  the 
registrant  expects  it  to  be  significant  in  the 
future. 
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Appendix  A  and  B  [Removed] 

6.  By  amending  §  229.102  by  revising 
the  term  "industry  segment(s)"  in  the 
introductory  paragraph  to  read 
"segment(s),  as  reported  in  the  financial 
statements,". 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt, 
78c,  78d,  78f,  78i,  78j,  78J-1,  78k,  78k-l.  787, 
78m,  78n,  78o,  78p.  78q,  78s,  78u-5,  78w, 
78x,  78//(d),  78mm,  79q,  79t.  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll. 
unless  otherwise  noted. 

§240.14a-101    [Amended] 

8.  By  amending  §  240.14a- 
lOKSchedule  14A)  in  Item 
14(b)(2)(ii)(A)(3)(j)  by  revising  the 
phrase  "industry  segments"  to  read 
"segments". 

PART  249— FORM,  SECURITIES 
EXCHANGE  ACT  OF  1934 

9.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted: 


§249.220f    (Form  20-F)  [Amended] 

10.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  removing 
the  term  "SFAS  14"  from  Instruction  3 
to  Item  17  and  inserting  the  term  "SFAS 
No.  131"  in  its  place. 

Note:  The  text  of  Form  20-F  does  not,  and 
the  amendment  will  not,  appear  in  the  Ck)de 
of  Federal  Regulations. 

By  the  Commission. 

Dated:  January  5, 1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-589  Filed  1-11-99;  8:45  am] 
BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  THE  TREASURY 

17  CFR  Part  405 

RIN  1505-AA74 

Office  Of  the  Assistant  Secretary  for 
Financial  Markets;  Government 
Securities  Act  Regulations:  Reports 
and  Audit 

agency:  Office  of  the  Assistant 
Secretary  for  Financial  Markets, 
Treasury. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
is  publishing  an  amendment  to  the 
reporting  requirements  in  §  405.2  of  the 
regulations  issued  under  the 
Government  Securities  Act  of  1986 
("GSA"),  as  amended.!  17  CFR  405.2  of 
the  GSA  regulations  requires  entities 
registered  with  the  Securities  and 
Exchange  Commission  ("SEC")  as 
specialized  government  securities 
brokers  and  dealers  ("registered 
government  securities  brokers  and 
dealers")  under  section  15C(a)(2)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  ^  to  comply  with  the 
requirements  of  section  240.17a-5  of  the 
Exchange  Act  (SEC  Rule  17a-5).  On  July 
13, 1998,  the  SEC  issued  an  amendment 
to  SEC  Rule  1 7a-5  that  requires  general 
purpose  broker-dealers  to  file  two 
reports  regarding  their  year  2000 
("Y2K")  readiness.  The  Department 
then  published  proposed  Y2K  reporting 
rules  on  October  5,  1998,  that 
essentially  parallel  the  SEC's  Y2K 
reporting  rules. ^ 

EFFECTIVE  DATE:  February  11,  1999. 
ADDRESSES:  This  final  rule  is  available 
for  downloading  from  the  Bureau  of  the 
Public  Debt's  Internet  site  at  the 
following  address: 
www.publicdebt.treas.gov.  It  is  also 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  FOIA  Collection,  Room  5030. 
Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220.  To  visit  the  library,  call  (202) 
622-0990  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Lanham  (Acting  Director)  or 
Chuck  Andreatta  (Senior  Financial 
Advisor),  (202)  219-3632,  Government 
Securities  Regulations  Staff,  Bureau  of 
the  Public  Debt,  999  E  Street,  NW,  Room 
315,  Washington,  DC  20239-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  13. 1998,  the  SEC  issued  an 
amendment  to  SEC  Rule  17a-5''  that 
requires  general  purpose  broker-dealers 
to  file  two  reports  regarding  their  year 
2000  ("Y2K")  readiness.5  Each  report  is 
to  be  filed  with  the  SEC  and  the 
appropriate  designated  examining 
authority. 

In  developing  its  amendment,  the  SEC 
identified  six  stages  involved  in 
preparing  for  the  year  2000:  (1) 
awareness  of  potential  Y2K  problems; 


•  15  U.S.C.  7BO-55 
2 15  U.S.C.  78o-5(a)(2]. 
'63  FR  53326  (October  5.  1998). 
*17CFR240.17a-5. 

>  Securities  Exchange  Act  Release  No.  34-40162. 
(July  2.  1998),  63  FR  37668  (July  13.  19981. 


(2)  assessment  of  what  steps  the  broker- 
dealer  must  take  to  avoid  Y2K  problems; 

(3)  implementation  of  the  steps  needed 
to  avoid  Y2K  problems;  (4)  internal 
testing  of  software  designed  to  avoid 
Y2K  problems;  (5)  integrated  or 
industry-wide  testing  of  software 
designed  to  avoid  Y2K  problems 
(including  testing  with  other  broker- 
dealers,  other  financial  institutions,  and 
customers);  and  (6)  implementation  of 
tested  software  that  will  avoid  Y2K 
problems.^  The  reports  require  broker- 
dealers  to  address  these  six  stages  of 
preparation. 

For  purposes  of  its  amendment,  the 
SEC  identified  "year  2000  problems" 
basically  as  problems  arising  from:  (1) 
computer  software  incorrectly  reading 
the  date  "01/01/00"  as  being  the  year 
1900  or  another  incorrect  year;  (2) 
computer  software  incorrectly 
identifying  a  date  in  the  year  1999  or 
any  year  thereafter;  (3)  computer 
software  failing  to  detect  that  the  year 
2000  is  a  leap  year;  or  (4)  any  other 
computer  software  error  that  is  directly 
or  indirectly  caused  by  (1),  (2).  or  (3).  A 
failure  by  the  securities  industry  to 
prevent  or  minimize  these  types  of 
errors  could  endanger  the  nation's 
capital  markets  and  place  at  risk  the 
assets  of  millions  of  investors. 

The  reports  will  enable  the  SEC  to 
monitor  the  steps  broker-dealers  are 
taking  to  manage  and  avoid  Y2K 
problems.  The  reports  will  also:  (1) 
enable  the  SEC  staff  to  report  to 
Congress  in  1998  and  1999  regarding  the 
industry's  preparedness;  (2)  supplement 
the  SEC's  examination  module  for  year 
2000  issues;  (3)  help  the  SEC  coordinate 
self-regulatory  organizations  on 
industry-wide  testing,  implementation, 
and  contingency  planning;  and  (4)  help 
increase  broker-dealer  awareness  that 
they  should  be  taking  specific  steps  now 
to  prepare  for  the  year  2000.' 

Treasury's  final  Y2K  rules  incorporate 
the  SEC's  final  rules  at  §  240.17a- 
5(e)(5),  with  minor  modifications.  The 
same  report  (Form  BD-Y2K,  Parts  I  and 
II)  required  under  the  SEC's  rules  is  also 
required  under  Treasury's  rules.  This 
report  is  required  to  be  submitted  to  the 
SEC  and  to  the  broker-dealer's 
designated  examining  authority.  In 
addition,  the  Department  requests  that  a 
copy  of  the  report  be  provided  directly 
to  the  Government  Securities 
Regulations  Staff. 


*  Securities  Exchange  Act  Release  No.  34-39724 
(March  5. 1998)  63  FR  12057  (M^rch  12. 1998). 
'Id. 
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11.  Comment^  Received  in  Response  to 
Proposed  Ru  es 

The  Departtnent  received  one 
comment  letter  in  response  to  its 
proposed  amendments,  from  The  Bond 
Market  Association  ("Association").* 
The  Associati  on  supports  the 
Department's  proposals.  The 
Association,  however,  asked  for 
clarification  legarding  the  proposed 
exemption  piovided  to  a  specialized 
government  a  ecurities  broker-dealer 
("15C  firm,"  .e.,  registered  with  the 
SEC  under  Stction  15C  of  the  Exchange 
Acl)  that  has  m  affiliated  registered 
broker-dealer  that  files  reports  under  the 
SEC's  Y2K  re  sorting  rules.  The 
proposed  rul(  said  that  such  15C  firms 
would  be  exe  upt  from  the  Department's 
Y2K  rules  if  t  le  affiliate's  reports 
encompass  Y  2K  issues  that  include  the 
15C  firm's  transactions  in,  and  holdings 
of.  government  securities.  Specifically, 
the  Association  was  concerned  about 
how  the  SEC  and  Treasury  would  know 
if  a  15C  firm  vas  relying  on  the 
exemption.  Tie  Association  therefore 
recommendei  1  that  Treasury  consider 
requiring  15C  firms  relying  on  the 
exemption  to  write  a  letter  to  the  SEC, 
Treasury  and  their  designated 
examining  au  thority  stating  their 
reliance  on  tb  e  exemption,  the  name  of 
the  affiliate  tliat  filed  the  report 
encompassini  [  the  information  on 
government  s  scurities  transactions,  and 
the  date  the  rjport  was  filed.  This  final 
rule  basically  adopts  this 
recommendation. 

The  Association  also  asked  for  further 
clarification  en  which  firms  would 
qualify  for  thi  s  exemption.  Specifically, 
the  Associati(  m  said  that  firms  are 
concerned  whether  the  reports  already 
filed  in  Augukt  1998  under  the  SEC's 
Y2K  reporting  rules  would  be  deemed 
sufficient  to  satisfy  the  conditions  of  the 
exemption.  S  ich  reports  would  be 
deemed  suffi(  ;ient  by  the  Department.  If 
the  affiliated  firm  filed  a  Form  BD-Y2K 
prior  to  the  August  31,  1998  SEC 
deadline  (eitljer  Part  I  or  both  Parts  I 
and  U)  and  the  report  encompassed  the 
15C  firm's  government  securities 
transactions  £  nd  holdings,  that  15C  firm 
is  exempt  from  the  Department's  Y2K 
reporting  rule  s  and  will  only  be 
required  to  si  bmit  a  letter  as  discussed 
above.  If  the    5C  firm  does  not  have 
such  an  affiliate  that  has  already  filed  a 


Paula 


Ksrry 


'  Letter  from 
and  Assistant  General 
Association,  to 
Covermnent 
November  4,  19911. 
&xim  the  Bureau 
www.pul 
Inspection  and 
Library  at  the 


:  Seci r 


ublicdebt.  treas. 


C(py 
adc  ress 


H.  Simpkins.  Vice  President 
Counsel.  The  Bond  Market 
Lanham,  Acting  Director, 
ities  Regulations  Staff,  dated 
The  letter  can  be  downloaded 
the  Public  Debt's  website  at 

gov.  It  is  also  available  for 

ing  at  the  Treasury  Department 

provided  earlier  in  the  rule. 


Y2K  report  with  the  SEC.  then  the  15C 
firm  must  complete  Form  BD-Y2K 
imder  the  Department's  Y2K  reporting 
rules. 

In  a  footnote  to  its  comment  letter. 
The  Bond  Market  Association  informed 
the  Department  of  its  understanding  that 
some  15C  firms  have  already  completed 
and  filed  their  Y2K  readiness  reports 
even  though  they  were  not  required  to 
do  so  under  the  SEC's  Y2K  reporting 
rules.  Any  such  15C  firms  will  be 
viewed  by  the  Department  as  having 
filed  their  reports  and  will  not  have  to 
file  again.  However,  such  firms  should 
submit  a  letter  to  the  SEC  and  their 
designated  examining  authority  stating 
the  date  that  the  reports  were  submitted. 

Finally,  the  Association 
recommended  that  Treasury  consider 
finalizing  and  publishing  its  final  rule 
in  the  Federal  Register  before  November 
15, 1998.  The  principal  concern  was 
that  it  would  be  difficult  to  report  "as 
of  a  date  that  was  prior  to  the 
publication  date  in  the  Federal  Register. 
To  avoid  this  problem,  the  Department 
is  requiring  the  reports  to  be  filed  by 
February  28,  1999,  to  reflect  the  status 
of  a  firm's  Y2K  readiness  as  of  January 
15.  1999. 

III.  Additional  Analysis 

At  the  same  time  that  the  SEC 
published  its  final  Y2K  reporting  rules 
for  general-purpose  broker-dealers,  it 
also  issued  a  companion  release  to 
solicit  comments  on  the  feasibility  of 
having  an  independent  public 
accountant  perform  an  "agreed-upon 
procedures  engagement."  The  proposed 
engagement  would  follow  certain 
established  procedures  as  an 
independent  check  on  a  broker-dealer's 
assertions  in  its  second  filing  of  Form 
BD-Y2K.  which  is  due  April  30, 1999.^ 
The  SEC  subsequently  adopted  the 
proposed  amendment  for  engagement  of 
an  independent  public  accountant,  with 
some  modifications. '0 

Although  the  Department  reserves  the 
right  to  require  that  Y2K  reports  be 
submitted  again  sometime  during  1999, 
at  this  time  the  reports  will  be  required 
to  be  filed  only  once,  by  the  February 
28,  1999  deadline,  with  no  independent 
accountant  involvement.  The 
Department  would  expect,  however, 
that  an  independent  public  accountant's 
required  "material  inadequacies"  letter 
would  include  a  discussion  of  Y2K 
issues  if  any  potential  problems  in  this 
regard  were  to  be  found. 

Copies  of  Form  BD-Y2K  are  available 
in  the  SEC's  Public  Reference  Room  at 


*  Securities  Exchange  Act  Release  No.  34-40164, 
(July  2,  1998)  63  FR  37709  (July  13.  1998). 

10  Securities  Ey change  Act  Release  No.  34-40608, 
(October  28,  1998)  63  FR  59208  (November  3,  1998). 


450  Fifth  Street,  NW,  Washington,  DC 
20549,  or  copies  can  be  obtained  from 
the  SEC's  Internet  website  at  the 
following  address:  wrww.sec.gov. 

rv.  Notice  Regarding  Current  Books 
and  Records  Requirements 

Section  404.2  of  the  GSA  regulations 
requires  registered  government 
securities  broker-dealers,  with  certain 
modifications,  to  comply  with  SEC  Rule 
17a-3.  This  SEC  rule  requires  registered 
broker-dealers  to  make  and  keep  current 
certain  books  and  records  relating  to  the 
broker-dealer's  business."  In  the 
preambles  to  its  proposed  and  final 
rules,  the  SEC  warned  that  a  broker- 
dealer  with  computer  systems  that  have 
Y2K  problems  may  be  deemed  not  to 
have  accurate  and  current  records  and 
in  violation  of  Rule  17a-3.'2  The 
Department  reiterates  this  advisory.  The 
SEC  also  reminded  broker-dealers  that 
its  Rule  17a-ll  '^  requires  every  broker- 
dealer  to  promptly  notify  the  SEC  of  its 
failure  to  make  and  keep  current  books 
and  records.'*  The  Department  reminds 
registered  goverrunent  securities  broker- 
dealers  that  they  have  this  same 
requirement  under  §  405.3  of  the  GSA 
regulations. 

V.  Special  Analyses 

This  rule  does  not  meet  the  criteria  for 
a  "significant  regulatory  action"  under 
Executive  Order  12866. 

In  the  preamble  to  the  proposed  rules, 
regarding  the  requirement  imder  the 
Regulatory  Flexibifity  Act  (5  U.S.C.  601, 
et  seq.],  the  Department  certified  that 
this  amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  collection  of  information  under 
this  final  amendment  consists  of  the 
completion  of  Form  BD-Y2K.  This 
collection  of  information  has  been 
reviewed  and  approved  by  OMB  and 
assigned  control  number  3235-0511. 

List  of  Subjects  in  17  CFR  Part  405 

Brokers,  Government  securities. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  17  CFR  Part  405  is  amended 
as  follows: 

PART  405— REPORTS  AND  AUDIT 

1.  The  authority  citation  for  Part  405 
continues  to  read  as  follows: 


'il7CFR240.17a-33. 

1263  FR  12056, 12059  (March  12. 1998)  and  63 
FR37668(July  13, 1998). 
iM7CFR240.17a-ll. 
'*See  supra  note  8. 


Federal  Register/Vol.  64,  No.  7/Tuesday,  January  12,  1999/Rules  and  Regulations 


1737 


Authority:  15  U.S.C.  78o-5(b)(l)(B), 
(b)(1)(C),  (b)(2),  (b)(4). 

2.  Section  405.2  is  amended  by 
redesignating  paragraphs  {a)(ll)  and 
(a)(12)  as  paragraphs  (a)(15)  and  (a)(16), 
respectively,  and  adding  new 
paragraphs  (a)(ll}  through  (a)(14)  to 
read  as  follows: 

§  405.2    Reports  to  be  made  by  registered 
government  securities  brolters  and  dealers. 

(a)  *  *  * 

(11)  Section  240.17a-5(e)(5)(ii)  is 
modified  to  read  as  follows: 

"(ii)  No  later  than  February  28, 1999, 
every  registered  government  securities 
broker  or  dealer  shall  file  Part  I  of  Form 
BD-Y2K  (§  249.618  of  this  title) 
prepared  as  of  January  15, 1999.". 

(12)  Section  240.17a-5(e)(5)(iii}  is 
modified  to  read  as  follows: 

"(iii)(A)  No  later  than  February  28, 
1999,  every  registered  government 
securities  broker  or  dealer  required  to 
maintain  minimum  liquid  capital 
pursuant  to  §  402.2(b)(1)  or  (b)(2)  of  this 
title  as  of  January  15, 1999,  shall  file 
Part  II  of  Form  BI>-Y2K  (§  249.618  of 
this  title).  Part  II  of  Form  BD-Y2K  shall 


address  each  topic  in  §  240.17a- 
5(e)(5)(iv)  as  of  January  15, 1999. 

"(B)  No  later  than  April  30,  1999, 
every  registered  government  securities 
broker  or  dealer  that  was  not  required  to 
file  Part  II  of  Form  BD-Y2K  under 
paragraph  (e)(12)(iii)(A)  of  this  section 
but  was  required  to  maintain  minimum 
liquid  capital  pursuant  to  §  402.2(b)(1) 
or  (b)(2)  of  this  title  at  any  time  between 
January  16,  1999,  and  March  15.  1999, 
shall  file  Part  II  of  Form  BD-Y2K.  Part 
II  of  Form  BD-Y2K  shall  address  each 
topic  in  §  240.1 7a-5(e)(5){iv)  as  of  March 
15,  1999. 

"(C)  Any  registered  government 
securities  broker  or  dealer  that  has  an 
affiliated  registered  broker  or  dealer  that 
files  Form  BD-Y2K  subject  to  17  CFR 
240.1 7a-5(e)(5)  will  be  exempted  from 
paragraphs  (e)(ll)  and  (12)  of  this 
section,  provided  the  affiliate's  report 
encompasses  the  registered  government 
securities  broker's  or  dealer's 
transactions  in,  and  holdings  of, 
government  securities.  Any  such 
registered  government  securities  broker 
or  dealer  shall  submit  a  letter  stating  its 


reliance  on  the  exemption,  the  name  of 
the  affiliated  registered  broker  or  dealer 
that  filed  the  report  encompassing  its 
government  securities  transactions  and 
holdings,  and  the  date  the  report  was 
filed.  The  letter  shall  be  filed  writh  the 
SEC's  principal  office  in  Washington, 
D.C.  and  with  the  broker's  or  dealer's 
designated  examining  authority.". 

(13)  The  report  by  an  independent 
public  accountant  described  in 

§  240.1 7a-5(e)(5)(vi)  of  this  title, 
concerning  a  broker's  or  dealer's  process 
for  addressing  year  2000  problems,  is 
not  required. 

(14)  References  to  Form  BD-Y2K 
mean  Form  BD-Y2K  in  §  249.618  of  this 
title. 

*         •        •        *        • 

Dated:  December  28.  1998. 
Gary  Gensler, 

Assistant  Secretary  for  Financial  Markets. 

Note:  Form  BD-Y2K  does  not  appear  in  the 
Code  of  Federal  Regulations.  Form  BD-Y2K 
is  attached  as  Appendix  A  to  this  document 
as  follows: 

BILUNO  COOe  4«1fr-3»-P 
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Appendix  A 

Broker/Dealer- Year  2000  Report 

FORM  BD-Y2K 


OMB  APPROVAL 


0MB  Number:  32354511 

Expires:       December  31,1 999 
Estimated  average  burden 
hours  per  response:  2 


Cover  Page 


Submit  Report  To:  (original  plus  2  copies  to  the  SEC;  one  copy  to  DEA) 

United  States  Securities  and  Exchange  Commission 

Mail  Slop  A-2 

450  5tfi  Street,  N.W.  Washington.  DC  20549 

Repoijting  Entity 


REPORT 
FOR: 


G    August  31,1998 
Q    April  30, 1998 


/  / 

MM  DO  YYYY 


REPORT  RUNG  DATE 


Name 


of  Broker/Dealer: 


SEC  File  No: 
CRD  F  ile  No: 


Address  of  Principal  Place  of  Business  (Do  Not  Use  P.O.  Box  No.): 


Street  Ai  Idress 


City 


State 


Zip 


Contact  Person  Responsible  for  Filling  Out  This  Form  (Please  provide  your  business  address 
and  phone  number): 

Name: 

Title: 

Phone: ^ 

Address:  

City  


State 


Z^2_ 


Signature 
Title 


Attention:  Intentional  misstatements  or  omissions  of  fact  constitutes  Federal  Criminal  Violations. 
(See  18  U.S.C.  1001  and  15  U.S.C.  78ff  (a)) 


SEC  2435  (6-98) 
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GENERAL  INSTRUCTIONS 


These  instructions  are  considered  an  integral  part  of  Form  BD-Y2K. 

Form  BD-Y2K  is  divided  into  two  parts.  As  discussed  below,  Part  I  applies  to  each  broker  or  dealer 
with  a  minimum  net  capital  requirement  of  $5,000  or  greater.  Part  II  applies  to  only  those  brokers  or 
dealers  with  a  minimum  net  capital  requirement  of  $100,000  or  greater. 

An  original  and  two  copies  of  each  Fonn  BD-Y2K  must  be  filed  with  the  Commission's  principal 
office  at  mail  stop  A-2,  450  5th  Street,  N.W.,  Washington,  D.C.  20549,  and  one  copy  of  each  Form 
BD-Y2K  must  be  filed  with  the  designated  examining  authority  of  the  broker  or  dealer. 

The  original  Fomri  BD-Y2K  that  is  required  to  be  filed  with  the  Securities  and  Exchange  Commission 
("Commission")  must  be  manually  signed.  If  the  broker  or  dealer  is  a  sole  proprietorship,  the 
signature  shall  be  made  by  the  proprietor;  if  a  partnership,  by  a  general  partner;  or  if  a  corporation, 
by  the  Chief  Executive  Officer,  or  if  not  available,  by  any  person  authorized  to  act  on  behalf  of  the 
broker  or  dealer. 

For  the  purposes  of  this  Fonm  BD-Y2K,  the  term  "Year  2000  Problem"  includes  any  erroneous  result 
caused  by  computer  software  (i)  incorrectly  reading  the  date  "01/01/00"  or  any  year  thereafter;  (ii) 
incorrectly  identifying  a  date  in  the  year  1 999  or  any  year  thereafter;  (iii)  failing  to  detect  that  the 
Year  2000  is  a  leap  year;  and  (iv)  any  other  computer  error  that  is  directly  or  indirectly  related  to  the 
problems  set  forth  in  (i),  (ii),  or  (iii)  above. 

PARTI _^ 

Pursuant  to  section  240.17a-5(e)(5)(ii)(A),  no  later  than  August  31 ,  1998,  every  broker  or  dealer 
required  to  maintain  minimum  net  capital  of  $5,000  or  greater  as  of  July  15,  1998,  pursuant  to 
section  240. 15c3- 1(a)(2)  shall  file  Part  I  of  Fomri  BD-Y2K  prepared  as  of  July  15,  1998,  and  no  later 
than  April  30,  1999,  every  broker  or  dealer  required  to  maintain  minimum  net  capital  of  $5,000  or 
greater  as  of  March  15,  1999,  pursuant  to  section  240. 15c3-1  (a)(2)  shall  file  Part  I  of  Fonn  BD-Y2K 
prepared  as  of  March  15,  1999. 

Pursuant  to  section  240.17a-5(e)(5)(ii)(B),  every  broker  or  dealer  that  registers  pursuant  to  section 
15  of  the  Act  between  July  16,  1998  and  December  31,  1998  or  between  March  16,  1999  and 
October  1,  1999,  and  that  is  required  to  maintain  net  capital  pursuant  to  §  240. 15c3- 1(a)(2)  of 
$5,000  or  greater,  shall  file  Part  I  of  Form  BD-Y2K  no  later  than  30  days  after  its  registration 
becomes  effective.  Part  I  of  Form  BD-Y2K  shall  be  prepared  as  of  the  date  its  registration  became 
effective. 

Please  do  not  write  explanatory  notes  next  to  the  questions  on  the  Form. 
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PART  11 


Pursiiant  to  section  240.17a-5(e)(5)(iii),  no  later  than  August  31 ,  1998,  every  broker  or  dealer  with  a 
minirrum  net  capital  requirement  pursuant  to  section  240. 15c3-1  (a)(2)  of  $100,000  or  greater  as  of 
July  Is.  1998,  shall  file  Part  II  of  Form  BD-Y2K  prepared  as  of  July  15,  1998. 
Pursuant  to  section  240.17a-5(e)(5)(iii),  no  later  than  April  30,  1999,  every  broker  or  dealer  with  a 
minirtium  net  capital  requirement  pursuant  to  section  240.1 5c3-1  (a)(2)  of  $100,000  or  greater  as  of 
March  15,  1999,  and  every  broker  or  dealer  required  to  file  Part  II  of  Fonn  BD-Y2K  as  of  July  15, 
1998' shall  file  Part  II  of  Fonn  BD-Y2K  prepared  as  of  March  15,  1999. 

Pursijiant  to  section  240.17a-5(e)(5)(iii),  every  broker  or  dealer  that  registers  pursuant  to  section  15 
of  th^  Act  between  July  15,  1998  and  December  31,  1998  or  between  March  16,  1999  and  October 
1,  19^9,  and  that  is  required  to  maintain  net  capital  pursuant  to  §  240.1 5c3-1  (a)(2)  of  $100,000  or 
greater,  shall  file  Part  II  of  Form  BD-Y2K  no  later  than  30  days  after  registration  becomes  effective. 
Part  II  of  Form  BD-Y2K  shall  address  each  topic  in  paragraphs  (e)(5)(iv)  of  this  section  as  of  the 
effective  date  of  its  registration. 


ffectiv 
broke 


A  brdker  or  dealer  required  to  complete  Part  II  of  the  Form  must  also  complete  Part  I.  Each  question 
shoukJ  be  answered  in  narrative  form,  even  if  your  answer  covers  the  same  topics  included  in  Part  I 
of  this  Form. 

PAP  ERWORK  REDUCTION  ACT  DISCLOSURE 


Form  BD-Y2K  requires  a  broker  or  dealer  to  file  with  the  Commission  and  with  its  designated 
examining  authority  infonmation  concerning  the  broker's  or  dealer's  efforts  to  address  Year  2000 
Problems.  The  Fonn  is  designed  to  (i)  increase  broker-dealer  awareness  that  they  should  be  taking 
specie  steps  now  to  prepare  for  the  Year  2000;  (ii)  facilitate  coordination  with  self  regulatory 
organizations  on  industry  wide  testing,  implementation,  and  contingency  planning;  (iii)  supplement 
the  Commission's  examination  module  for  Year  2000  issues;  and  (iv)  provide  informatk^n  regarding 
the  securities  industry's  preparedness  for  the  Year  2000. 

It  is  estimated  that  a  broker  or  dealer  will  spend  approximately  2  hours  completing  Part  I  of  Form 
BD-y2K  and  wMI  spend  approximately  35  hours  completing  Part  II  of  Fomrj  BD-Y2K.  Any  member 
of  th0  pubHc  may  direct  to  the  Commission  any  comments  concerning  the  accuracy  of  this  burden 
estimate  and  any  suggestions  for  reducing  this  burden. 

No  assurance  of  confidentiality  is  given  by  the  Commission  with  respect  to  the  responses  made  in 
the  Form  BD-Y2K.  This  filing  will  be  available  to  the  public. 

This  collection  of  infomiation  has  been  reviewed  by  the  Office  of  Management  and  Budget  (0MB)  in 
accordance  with  the  clearance  requirements  of  44  U.S.C.  §  3507.  This  collection  of  information  has 
been  assigned  Control  Number  3235-0511  by  0MB. 


An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of 
inforrTiation  unless  it  displays  a  currently  valid  number.  Section  17(a)  of  the  Securities  Exchange  Act 
of  19b4  authorized  the  Commission  to  collect  the  information  on  this  Fonn  from  registrants.  Sss  15 
U.S.ct.  §  78q. 


Federal  Register /Vol.  64.  No.  7 /Tuesday,  January  12,  1999 /Rules  and  Regulations  1741 


PARTI 


Firm  Name 
Firm  Address 


SEC  File  No. 
Firm  CRD  No. 


OTY 

Is- 


STATE 


ZIP 


REPORT  FOR: 


G    August  31,1998 
G    April  30, 1998 


/  / 

00  YYYY 


REPORT  FHJNO' DATE 


1.        Year  2000  compliance  plan 

(a)      Do  you  have  a  plan  for  Year  2000  compliance  to  address  whether  your  computer 
systems  will  operate  correctly  after  December  31,  1999? 

O  Yes 
O   No 


(b)       If  not,  are  you: 

G  Developing  a  written  plan?  It  is  expected  to  be  completed  by: 


/         / 

MM  DO  YYYY 


O   Not  developing  a  written  plan  because  you  do  not  plan  to  be  conducting 
business  after  January  1,  2000? 


Plan  to  be  out  of  business  by: 


/         / 

MM  DO  YYYY 


G    Other  (Please  specify) 


If  you  do  not  have  a  plan,  go  to  question  2. 

(c)  Does  the  plan  address  extemal  interfaces  with  third  party  computer  systems 
that  communicate  with  your  systems? 

O  Yes 
O  No 

(d)  Is  your  Year  2000  compliance  plan  in  writing? 

a  Yes 

O  No 


Please  do  not  write  explanatory  notes  on  this  Form. 


SEC  2435  (6-98) 
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BROF 

ER/DEALER  NAME:                                            SEC  File  No.       8-                                | 

Firm  CRD  No. 

(e) 

Who  has  approved  the  plan?  (Check  aH  that  apply) 

O   No  approval 

0  Board  of  Directors 

0  Corporate  officers 

0   Executive  management 

- 

O   Head  of  Information  Technology 
D  Employees 

(f) 

Has  the  plan  been  discussed  with  your  outside  auditors? 

O   Yes 

0   No 

(g) 

What  is  the  scope  of  coverage  of  the  plan?  (Check  all  that  apply) 

O   All  systems 

0   Mission  critical  systems 

a   Physical  facilities 

_ 

O   Communications  systems 

(h) 

Which  of  your  facilities  does  the  plan  cover?  (Check  all  that  apply) 

O   Our  primary  facility 

O   Certain  U.S.  facilities 

0  All  U.S.  facilities 

G   Certain  facilities  worldwide 

O  All  facilities  worldwide 

D   We  have  no  intemational  facilities 

(0 

Are  your  activities  for  non-U.S.  clients  covered  by  the  plan? 

O  Yes 

O   No 

G   Not  Applicable 

Please 

[/o  not  write  explanatory  notes  on  this  Form.                                                                                              SEC  2435  (6-98) 
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BROKER/DEALER  NAME: 


SEC  File  No.       8 


2.        Funding  for  Year  2000  compliance 


Firm  CRD  No. 


(a)       Please  indicate  the  month  your  fiscal  year  begins: 


(b) 


/        / 

MM 


IHas  specific  funding  been  allocated  for  fiscal  year  1 998,  fiscal  year  1 999,  or  fiscal 
year  2000  for  your  Year  2000  compliance  plan? 

(i)  1998 

O  Yes 

O   No 
(ii)  1999 

O  Yes 

a  No 

(iii)2000 
a  Yes 
O  No 


If  funding  has  not  been  allocated  for  fiscal  year  1999  or  fiscal  year  2000,  mark  "no.' 
If  you  marked  "no"  for  1998,  1999,  and  2000  go  to  question  3. 

(c)       What  is  your  specific  1 998  fiscal  year  budget  allocation  for  Year  2000  compliance 
(including  operating  and  capital  expenditures)? 

D   Less  than  $1,000 


o 

$1,001 

$10,000 

0 

$10,001       - 

$50,000 

o 

$50,001 

$100,000 

o 

$100,001     - 

$500,000 

o 

$500,001     - 

$1  million 

o 

$1  million    - 

$2  million 

o 

$2  million    - 

$5  million 

o 

$5  million    - 

$10  million 

o 

$10  million  - 

$20  million 

o 

$20  million  - 

$50  million 

o 

$50  million  • 

$100  million 

o 

Over  $100  million 

Please  do  not  write  explanatory  notes  on  this  Form. 


SEC  2435  (6-98) 
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BROKER/DEALER  NAME: 


SEC  File  No.       8- 


(d) 


(e) 


Firm  CRD  No. 


What  items  are  contained  in  your  1998  budget  for  Year  2000  compliance? 

(Check  all  that  apply) 

O  Assessment  of  the  problem 

O  Correction  of  systems 

O  Replacement  of  systems 

D  Internal  testing 

D  Point-to-point  testing  (including  testing  with  broker-dealers,  custodians, 

transfer  agents,  clearing  agencies,  other  service  providers,  etc.) 

O  Training 

G  SIA  industry  wide  testing 

O  Implementation  of  contingency  plans 

If  you  marked  'no'  for  fiscal  year  1999  and  fiscal  year  2000  in  question  2(b), 
go  to  question  3. 

What  is  your  specific  1999  fiscal  year  budget  allocation  for  Year  2000  compliance 
(including  operating  and  capital  expenditures)? 

O  Less  than  $1,000 


o 

$1,001 

$10,000 

o 

$10,001       - 

$50,000 

o 

$50,001        - 

$100,000 

o 

$100,001     - 

$500,000 

o 

$500,001     - 

$1  million 

o 

$1  million    - 

$2  million 

o 

$2  million    - 

$5  million 

0 

$5  million    - 

$10  million 

o 

$10  million  - 

$20  million 

o 

$20  million  - 

$50  million 

o 

$50  million  - 

$100  million 

0 

Over  $100  million 

Pleasf  do  not  write  explanatory  rtotes  on  this  Form. 
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BROKER/DEALER  NAME: 


(*) 


(g) 


SEC  File  No. 


Firm  CRD  No. 


8- 


What  items  are  contained  in  your  1999  budget  for  Year  2000  compliance? 

(Check  all  that  apply) 

O  Assessment  of  the  problem 

O  Correction  of  systems 

O  Replacement  of  systems 

G  Internal  testing 

O  Point-to-point  testing  (including  testing  with  broker-dealers,  custodians, 

transfer  agents,  clearing  ager)cies.  other  service  providers,  etc.) 

O  Training 

O  SIA  industry  wide  testing 

O  Implementation  of  contingency  plans 

If  you  marked  "no"  for  fiscal  year  2000  in  question  2(b).  go  to  question  3. 

What  is  your  specific  2000  fiscal  year  budget  allocation  for  Year  2000  compliance 
(including  operating  and  capital  expenditures)? 

O   Less  than  $1,000 


o 

$1,001 

$10,000 

o 

$10,001 

$50,000 

o 

$50,001        - 

$100,000 

o 

$100,001     - 

$500,000 

a 

$500,001     - 

$1  million 

a 

$1  million    • 

$2  million 

a 

$2  million    - 

$5  million 

a 

$5  million    - 

$10  million 

a 

$10  million  - 

$20  million 

a 

$20  million  - 

$50  million 

a 

$50  million  - 

$100  million 

o 

Over  $100  million 

Please  do  not  write  explanatory  notes  on  tNa  Form. 


SEC  2435  (&-96) 
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BROKER/DEALER  NAME: 


(3) 


SEC  File  No.       8- 
Firm  CRD  No. 


h)       What  items  are  contained  in  your  2000  budget  for  Year  2000  connpliance? 

(Check  ail  that  apply) 

O  Assessment  of  the  problem 

O  Correction  of  systems 

O  Replacement  of  systems 

O  Intemal  testing 

O  Point-to-point  testing  (including  testing  with  broker-dealers,  custodians, 

transfer  agents,  clearing  agencies,  other  service  providers,  etc.) 

G  Training 

G  SIA  industry  wide  testing 

O  Implementation  of  contingency  plans 

Persons  responsible  for  Year  2000 

a)  Has  one  or  more  individuals  been  designated  as  responsible  for  your 
Year  2000  compliance? 

O  Yes 
O   No 

b)  If  yes,  please  provide  the  following  information  on  the  person  primarily  responsible: 


Name 


Title 


Business  Name 


Street  Address 


City 


State 


Zip 


Please  dp  not  write  explanatory  notes  on  Otis  Form. 
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BROKER/DEALER  NAME:                                              SEC  File  No.       8- 

Firm  rpn  t^n 

4.        Staffing  for  Year  2000                                                                              — 

(a) 

Is  this  a  full-time  project  for  at  least  one  individual  (including  both  employees 
and  consultants)? 

O   Yes 

O  No 

(b) 

If  yes,  how  many  Individuals  are  working  full  time  on  Year  2000  compliance? 

O   1 

0   2-5 

O   6-10 

O    11-20 

O   21-50 

a  51-100 

O    101-200 

O  over  200 

(c) 

Have  you  hired  third  parties  to  assist  you  on  Year  2000  issues? 

O  Yes 

O   No 

(d) 

If  yes,  what  functlon(s)  are  the  third  parties  performing? 

(Check  all  that  apply) 

1 

O  Assessment  of  the  problem 

O  Con-ection  of  systems 

O   Replacement  of  systems 

O  Internal  testing 

O  Training 

O  Vendor  assessment 

i 

O  Point-to-point  testing  (including  testing  with  broker-dealers,  custodians, 

transfer  agents,  clearing  agencies,  other  service  providers,  etc.)  • 
O   SI  A  industry  wide  testing 
O  Other  (Please  specify): 

Please  do  not  write  explanatory  notes  on  this  Form.                                                                                              SEC  2435  (6-98) 
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BROKER/DEALER  NAME: 


5. 


SEC  File  No.     L8^ 
Firm  CRD  No.  I 


(e)       If  you  have  not  completed  staffing  your  Year  2000  project,  are  you? 


/         / 

MM  DO  YYYY 


O   Defining  resources.  This  will  be  completed  by: 

O  Unable  to  find  sufficient  staffing  resources. 

O   Handling  the  staffing  as  part  of  your  ongoing  business  operations. 

Inventory  of  systems 

(a)       Have  you  inventoried  all  systems? 

O  Yes 

O   No 


(b) 


What  is  the  nature  of  the  computer  systems  you  utilize?  (Check  all  that  apply) 

O  Off  the  shelf 

O  Vendor  provided 

O  In  house  developed  (custom  made) 

O  Other  (Please  specify): 


(c) 

(d) 
(e) 


Have  you  identified  your  mission  critical  systems? 

O  Yes 
O  No 


If  no,  this  will  be  completed  by: 


/         / 

DO  YYYY 


Have  you  determined  which  of  your  mission  critical  systems  are  not  currently 
Year  2000  compliant? 

a  Yes 
O   No 


PlMse  do  not  write  explanatory  notes  on  this  Form. 
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BROKER/DEALER  NAME: 


SEC  File  No.       8- 


Firm  CRD  No. 


6.       Awareness  of  the  problem 

(a)       What  steps  have  you  taken  to  enhance  awareness  of  potential  Year  2000  Problems? 

(Check  all  that  apply) 

O  None  to  date 

O  Designated  individuals  for  Year  2000  compliance 

O  Presentations  to  the  Board 

O  Presentations  to  management 

O  Presentations  to  employees 

O  Contacted  third  parties 

O  Other  (Please  specify): 


7.        Progress  on  preparing  mission  critical  systems  for  the  Year  2000 

What  Is  your  progress  on  the  following  stages  of  preparation  for  the  Year  2000? 


(a)       Assessment  of  steps  you  will  take  to  address  Year  2000  Problems  with  your  mission 
critical  systems  (including  preparing  an  inventory  of  computer  systems  affected  by 
the  Year  2000): 

O  0%  complete 

O  1-25% 

O  26-50% 

a  51-75% 

O  76-99% 

O  complete 


If  not  completed,  assessment  expected  to  be  completed  by: 


/         / 


DO  YYYY 


Pleas»  do  not  write  explanatory  notes  on  this  Form. 
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BROKER/DEALER  NAME: 


d) 


c) 


(e) 


SEC  File  No.     L?l 
Firm  CRD  No.  I 


b)      Implementation  of  steps  you  will  take  to  address  Year  2000  Problems  with 
your  mission  critical  systems: 

O  0%  complete 

O  1-25% 

a  26-50% 

O  51-75% 

a  76-99% 

O  complete 


If  not  completed,  implementation  expected  to  be  completed  by: 

Testing  of  your  mission  critical  internal  systems: 

O  0%  complete 
O   1-25% 
O   26-50% 
O   51-75% 
O   76-99% 
O  complete 

If  not  completed,  testing  expected  to  be  completed  by: 


/         / 

MM  DO  YYYY 


MM 


00  YYYY 


Did  your  testing  of  intemal  systems  result  in  material  exceptions  that  remain 
unresolved  as  of  this  filing? 

a  Yes 

a  No 

Point-to-point  testing  of  your  mission  critical  systems  (including  testing  with  other 
broker-dealers,  other  financial  institutions,  customers,  and  vendors): 

O  0%  complete 

a  1-25% 

a  26-50% 

O  51-75% 

O  76-99% 

D  complete 


If  not  completed,  testing  expected  to  be  completed  by: 


MM 


DO  YYYY 


Please  i  lo  not  write  explanatory  notes  on  this  Form. 
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SEC  File  No.       8- 


Firm  CRD  No. 


(f)        Did  your  point-to-point  testing  result  in  material  exceptions  that  remain  unresolved 
as  of  this  filing? 


O  Yes 
O   No 


1751 


(g)       Implementation  of  tested  software  that  addresses  Year  2000  Problems  with  your 
mission  critical  systems: 

O  0%  complete 

O  1-25% 

D  26-50% 

a  51-75% 

O  76-99% 

G  complete 


If  not  completed,  implementation  expected  to  be  completed  by: 


/ 


/ 


00 


YYYY 


8.        Progress  on  preparing  all  other  systems  for  the  Year  2000 

What  is  your  progress  on  the  following  stages  of  preparation  for  the  Year  2000? 


(a)       Assessment  of  steps  you  will  take  to  address  Year  2000  Problems  with  your 

non-critical  systems  (including  preparing  an  inventory  of  computer  systems  affected 
by  the  Year  2000): 

O  0%  complete 

a  1-25% 

O  26-50% 
a  51-75% 
O  76-99% 
D  complete 


If  not  completed,  assessment  expected  to  be  completed  by: 


/ 


/ 


MM 


00 


YYYY 


Please  do  not  write  explanatory  notes  on  this  Form. 
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(>) 


') 


SEC  File  No.       8 


(i) 


(9) 


Firm  CRD  No. 


Implementation  of  steps  you  will  take  to  address  Year  2000  Problems  with  your 
non-critical  systems: 

O  0%  complete 

a  1-25% 

a  26-50% 
O  51-75% 
O  76-99% 
O  complete 


If  not  completed,  implementation  expected  to  be  completed  by: 

Testing  of  your  non-critical  internal  systems: 

D  0%  complete 
a   1-25% 
O   26-50% 
a   51-75% 
O   76-99% 
G  complete 


/ 


/ 


MM 


00 


VYYY 


If  not  completed,  testing  expected  to  be  completed  by: 


/         / 

00  YYYY 


Did  your  testing  of  internal  systems  result  in  material  exceptions  that  remain 
unresolved  as  of  this  filing? 

O  Yes 
O   No 

Point-to-point  testing  of  your  non-critical  systems  (including  testing  with  other 
broker-dealers,  other  financial  institutions,  customers,  and  vendors): 

O  0%  complete 
O   1-25% 
O  26-50% 
a    51-75% 
O   76-99% 
O  complete 


If  not  completed,  testing  expected  to  be  completed  by: 


/ 


/ 


00 


YYYY 


Please  df  not  write  explanatory  notes  on  tNs  Fonn. 


SEC  2435  (6-98) 


14 


Federal  Register/Vol.  64,  No.  7/Tuesday,  January  12,  1999/Rules  and  Regulations 

1753 

BROKER/DEALER  NAWE:                                            SEC  File  No.       8- 

Firm  CRD  No.                                      1 

(f) 

Did  your  point-to-point  testing  result  in  material  exceptions  that  rennain  unresolved 

as  of  this  filing? 

O  Yes 

O   No 

(g) 

Implementation  of  tested  software  that  address  Year  2000  Problems  with  your 
non-critical  systems: 

O  0%  complete 

a  1-25% 

a   26-50% 
a   51-75% 
a   76-99% 

O  complete 

If  not  completed,  implementation  expected  to  be  completed  by: 


/         / 

MM  DD  YYYY 


9.        Contingency  Plans 

(a)  Do  you  have  a  contingency  plan  for  your  systems  if,  after  December  31 ,  1999, 
you  have  problems  caused  by  Year  2000  Problems? 

□  Yes 
O   No 

(b)  If  yes,  is  the  contingency  plan  in  writing? 

O  Yes 

O  No 

G  Not  Applicable 

(c)  If  not,  what  is  your  progress  in  preparing  a  contingency  plan? 

a  0%  complete 

O  1-25% 

a  26-50%  » 

O  51-75% 

O  76-100% 


Plaase  do  not  write  explanatory  notes  on  tNs  Form. 
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10. 


SEC  File  No.     |  8- 
Firm  CRD  No. 


(jl)       What  is  the  scope  of  coverage  of  the  contingency  plan? 
(Check  all  that  apply) 

O  No  systems 

O  Mission  critical  systems 

O  Physical  facilities 

O  Communication  systems 

O  All  systems 

(^)       Who  has  approved  the  contingency  plan? 

(Check  all  that  apply) 

O  No  approval 

O  Board  of  Directors 

O  Corporate  officers 

O  Executive  management 

O  Head  of  Information  Technology 

O  Employees 

ifhird  parties  (including  clearing  firms,  vendors,  service  providers,  counterparties,  etc.) 
virho  provide  mission  critical  systems 

( i)       Have  you  identified  all  third  parties  upon  whom  you  rely  for  your  mission  critical 
systems? 

O  Yes 
a   No 

( 3)       If  yes,  how  many  third  parties  do  you  rely  upon  for  your  mission  critical  systems? 


(numeric  value) 


i:) 


What  percentage  of  third  parties  upon  whom  you  rely  for  mission  critical  systems 
have  you  contacted  regarding  their  readiness  for  the  Year  2000? 

a  0% 
a  1-25% 

O  26-50% 

a  51-75% 

a  76-99% 

a  all 


If  not  all,  contact  expected  to  be  completed  by: 


MM 


/  / 

OD  YYYY 


Plaase  dt  not  write  explanatory  notes  on  tNs  Form. 


SEC  2435  (6-98) 


16 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Rules  and  Regulations  1755 


BROKER/DEALER  NAME: 


SEC  File  No.       8 


Firm  CRD  No. 


(d)  Has  any  third  party  upon  whom  you  rely  for  mission  critical  systems  declined  or  failed 
to  provide  you  with  assurances  that  It  is  taking  the  necessary  steps  to  prepare 

for  the  Year  2000? 

a  Yes 

O  No 

D  Not  Applicable 

(e)  If  yes,  how  many  third  parties  providing  mission  critical  systems  have  not  provided 
such  assurances?    

(numeric  value) 

(f)  Does  your  contingency  plan  account  for  third  parties  whose  systems  may  fail  after 
December  31,  1999? 

O  Yes 

O   No 

O  We  have  no  contingency  plan 


Please  do  not  unite  explanatory  notes  on  this  Form. 
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Firm  Name 
Firm  Address 


REPORT  FOR: 


SEC  File  No. 
Firm  CRD  No. 


OTY 

8- 


STATE 


ZIP 


Q    August  31,1998 
Q   April  30, 1998 


/ 


/ 


DO 


YYYY 


REPORT  FlUNCr  DATE 


Pursuant  to  Section  240.17a-5(e)(5)(iv),  identify  a  specific  person  or  persons  that  are  available  to 
discuss  the  contents  of  this  report  and  please  respond  to  each  of  the  following  questions  in  nan'ative 
forni.  Each  question  must  be  answered,  even  if  your  answer  covers  the  same  topics  included  in  Part 
I  of  this  Form. 


(A) 

(B) 

(C) 


(D) 


Has  the  broker's  or  dealer's  board  of  directors  (or  similar  body)  approved  and  funded  plans 
for  preparing  and  testing  its  computer  systems  for  Year  2000  Problems? 

Do  the  broker's  or  dealer's  plans  for  preparing  and  testing  its  computer  systems  for 
Year  2000  Problems  exist  in  writing  and  do  the  plans  address  all  mission  critical  computer 
systems  of  the  broker  or  dealer  wherever  located  throughout  the  world? 

Has  the  broker  or  dealer  assigned  existing  employees,  hired  new  employees,  or  engaged 
third  parties  to  provide  assistance  in  addressing  Year  2000  Problems?  If  so,  provide  a 
description  of  the  work  that  these  groups  of  individuals  have  performed  as  of  the  date  of 
each  report. 

What  is  the  broker's  or  dealer's  current  progress  on  each  stage  of  preparation  for 
potential  problems  caused  by  Year  2000  Problems?  These  stages  are: 

(1)  Awareness  of  potential  Year  2000  Problems; 

(2)  Assessment  of  what  steps  the  broker  or  dealer  must  take  to  address 
Year  2000  Problems; 

(3)  Implementation  of  the  steps  needed  to  address  Year  2000  Problems; 

(4)  Internal  testing  of  software  designed  to  address  Year  2000  Problems,  including 
the  number  and  a  description  of  the  material  exceptions  resulting  from  such  testing 
that  are  unresolved  as  of  the  reporting  date; 

(5)  Point-to-point  or  industry  wide  testing  of  software  designed  to  address  Year  2000 
Problems  (including  testing  with  other  brokers  or  dealers,  other  financial  institutions, 
and  customers),  including  the  number  and  a  description  of  the  material  exceptions 
resulting  from  such  testing  that  are  unresolved  as  of  the  reporting  date;  and 

(6)  Implementation  of  tested  software  that  will  address  Year  2000  Problems. 

SEC  2435  (6-98) 
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BROKER/DEALER  NAME: 


SEC  File  No. 


Firm  CRD  No. 


(E)  Does  the  broker  or  dealer  have  written  contingency  plans  in  the  event,  that  after 
December  31,  1999,  K  has  problems  caused  by  Year  2000  Problems? 

(F)  What  levels  of  management  of  the  broker  or  dealer  are  responsible  for  addressing 
potential  problems  caused  by  Year  2000  Problems?  Provide  a  description  of  the 
responsibilities  for  each  level  of  management  regarding  the  Year  2000  Problems. 

(G)  Provide  any  additional  material  information  concerning  the  broker's  or  dealer's 
management  of  Year  2000  Problems  that  will  help  the  Commission  and  the 
designated  examining  authorities  assess  the  readiness  of  the  broker  or  dealer  for 
the  Year  2000. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  lt2, 173,  and  184 

Foods  and  Drugs;  Technical 
Amendments 


Jfli 


AGENCY:  Food  aiid  Drug  Administration, 

HHS. 

ACTION:  Final  nile;  technical 

amendments. 


il  rdle;  i 


SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  that  incorporate  by  reference 
analytical  methods  in  the  "Food 
Chemicals  Cod^"  3d  edition,  by 
updating  these  teferences  to  the  4th 
edition.  Additionally,  the  agency  is 
concomitantly  updating  the 
incorporation  by  reference  for 
specifications  ii|  six  regulations  that 
incorporate  by  neference  specification 
monographs  in  the  "Food  Chemicals 
Codex"  3d  edition,  by  updating  these 
references  to  ths  4th  edition.  This  action 
is  being  taken  to  meet  the  requirements 
for  incorporation  by  reference  set  forth 
in  1  CFR  part  si 
DATES:  The  regulation  is  effective 
January  12, 199^.  The  Director  of  the 
Office  of  the  Fedleral  Register  approves 
the  incorporation  by  reference  in 
accordance  witlj  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  dertain  publications 
listed  in  §§  172.345(b),  172.665(d)(2), 
172.723(b)(3),  173.310(0). 
184.1007(b)(1).  jb)(6).  and  (b)(7), 
184.1257(b)  an(|  rb)(l),  184.1259(b)(3), 
184.1282(b),  184.1293(b),  184.1530(b), 
184.1699(b),  184.1979(b)(1)  and  (b)(2), 
184.1979a(b)(l)bid  (b)(2). 
184.1979b(b)(l)'and  (b)(2).  and 
184.1979c(b)(l)  and  (b)(2)  (21  CFR 
172.345(b),  172.B65(d)(2),  172.723(b)(3), 
173.310(c),  184.J007{b)(l),  (b)(6),  and 
(b)(7),  184.1257(b)  and  (b)(1), 
184.1259(b)(3),  184.1282(b), 
184.1293(b),  18f  1530(b),  184.1699(b), 
184.1979(b)(1)  a^d  (b)(2). 
184. 1979a(b)(l)  land  (b)(2), 
184.1979b(b)(l)  and  (b)(2),  and 
184.1979c(b)(l)  Bnd  (b)(2)),  effective 
January  12, 199$. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peif)erl.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3077. 

SUPPt-EMENTARY  INFORMATION:  FDA  is 
amending  its  regulations  in  parts  172, 
173.  and  184  (21  CFR  parts  172, 173, 
and  184)  that  incorporate  by  reference 
analytical  meth(^ds  in  the  "Food 
Chemicals  Code^"  3d  edition,  by 


revising  §§172.665,  172.723. 173.310, 
184.1007.  184.1257. 184.1259, 184.1979, 
184.1979a.  184.1979b.  and  184.1979c  to 
incorporate  identical  methods  in  the  4th 
edition  of  the  "Food  Chemicals  Codex." 
Additionally,  the  agency  is  amending 
regulations  in  parts  172  and  184  that 
incorporate  by  reference  specification 
monographs  in  the  3d  edition  of  the 
"Food  Chemicals  Codex."  by  revising 
§§  172.345, 184.1257, 184.1282. 
184.1293. 184.1530.  and  184.1699  to 
incorporate  identical  specification 
monographs  in  the  4th  edition.  1  CFR 
part  51  requires  filing  and  updating  of 
material  that  has  been  incorporated  by 
reference  in  the  CFR. 

The  agency  is  also  taking  this 
opportimity  to  amend  the  previous 
regulations  to:  (1)  Refiect  a  change  in 
the  address  of  the  National  Academy 
Press  and  to  add  its  Internet  address;  (2) 
reflect  a  change  in  the  name  and  address 
of  the  Association  of  Official  Analytical 
Chemists  International  (AOAC),  as 
published  as  a  technical  amendment  in 
the  Federal  Register  of  March  24.  1998 
(63  FR  14035),  which  updated  this 
reference  in  21  CFR  parts  101  through 
169;  and  (3)  revise  sections  in  part  184. 

FDA  has  reviewed  the  food  ingredient 
regulations  that  incorporate  by  reference 
material  in  the  "Food  Chemicals 
Codex."  The  edition  of  the  "Food 
Chemicals  Codex"  cited  when  many  of 
these  regulations  were  established  (3d 
edition)  has  been  superseded  by  a 
subsequent  edition  (4th  edition).  The 
agency  has  compared  specification 
monographs  and  methods  in  the  3d  and 
4th  editions  and  found  that  no 
substantive  changes  have  been  made  to 
the  material  incorporated  by  reference 
into  the  regulations  amended  in  this 
document.  The  agency  notes  that  in  the 
3d  edition,  reagents  are  often  cited  as 
test  solutions  (TS),  without  giving  the 
strength  of  the  reagent  in  the 
specification  monograph  or  the 
analytical  method.  This  requires  the 
analyst  to  refer  to  the  section  on  TS  in 
the  back  of  the  volume.  In  "Food 
Chemical  Codex"  4th  edition,  the  TS 
reagent  strengths  are  also  given  in  the 
individual  specification  monographs 
and  analytical  methods.  This  change  is 
only  editorial  in  nature. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  are  unnecessary  because  FDA 
is  merely  updating  incorporations  by 
reference  that  involve  nonsubstantive 
changes. 


List  of  Subjects 

21  CFR  Part  172 

Food  additives.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 

21  CFR  Part  184 

Food  ingredients,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  parts  172, 
173,  and  184  are  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  348, 
371,  379e. 

2.  Section  172.345  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  172.345    Folic  acid  (folacin). 

•  •        *        •        * 

(b)  Folic  acid  meets  the  specifications 
of  the  "Food  Chemicals  Codex,"  4th  ed. 
(1996),  pp.  157-158,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  fi-om  the  National 
Academy  Press,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

•  *        *        •        * 

3.  Section  172.665  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§172.665    Gellangum. 

***** 

(d)*     *     • 

(2)  Residual  isopropyl  alcohol  (IP A) 
not  to  exceed  0.075  percent  as 
determined  by  the  procedure  described 
in  the  Xanthan  Giun  monograph,  the 
"Food  Chemicals  Codex,"  4th  ed. 
(1996),  pp.  437-438,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
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Copies  are  available  from  the  National 
Academy  Press,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  AppUed 
Nutrition's  Library,  Food  and  E>rug 
Administration,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 
•        •        •        •        * 

4.  Section  172.723  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

f  172.723    Epoxidized  soytMan  oil. 


(b).*  •  • 

(3)  The  heavy  metals  (as  Pb)  content 
cannot  be  more  than  10  parts  per 
million,  as  determined  by  the  "Heavy 
Metals  Test,"  of  the  "Food  Chemicals 
Codex,"  4th  ed.  (1996),  pp.  760-761. 
Method  Q  (with  a  2-gram  sample  and  20 
microgram  of  lead  ion  in  the  control), 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  National  Academy  Press,  Box  285, 
2101  Constitution  Ave.  NW.. 
Washington,  DC  20055  (Internet  address 
"http://www.nap.edu").  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library.  Food 
and  Drug  Administration.  200  C  St.  SW., 
rm.  3321,  Washington,  DC,  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700.  Washington, 
DC. 


PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

5.  The  authority  citation  for  21  CFR 
pari  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

6.  Section  173.310  is  amended  in  the 
table  in  paragraph  (c)  in  the  entry  for 
"Sodium  cariK)xymethylcellulose"  to 
read  as  follows: 

§173.310    Boil«r  water  additivM. 

•        •        •        •        • 

(c)*  •  * 


Sut)stances 


Limitations 


Sodium  cartxixymettiyicetliJiose 


Contains  not  less  than  95  pwrcent  sodium  cartX)xymethytceMutose  on  a 
dry-weight  tiasis.  wrth  maximum  substitution  of  0.9 
cartx)xymethylcellulose  groups  per  anhydroglucose  unit,  arxJ  with  a 
minimum  viscosity  of  1 5  centipoises  for  2  percent  by  weight  aque- 
ous solution  at  25  "C;  by  ttw  method  prescritjed  in  the  "Food 
Chemicals  Codex,"  4th  ed.  (1996),  pp.  744-745.  which  is  incor- 
porated by  reference  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  are  availat>le  from  the  National  Academy  Press,  Box 
285,  2101  Constitution  Ave.  NW.,  Washington.  DC  20055  (Internet 
address  "httpi/Zwww.nap.edu"),  or  may  be  examined  at  the  Center 
for  Food  Safety  and  Ap|3lied  Nutrition's  Library.  Food  and  Drug  Ad- 
ministration, 2(X)  C  St.  SW.,  rm.  3321 ,  Washington,  DC,  or  at  the  Of- 
fice of  the  Federal  Register,  800  North  Capitol  St  NW..  suite  700, 
Washington.  DC. 


I 


PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

7.  The  authority  citation  for  21  CFR 
pari  184  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  371. 

8.  Section  184.1007  is  amended  by 
revising  paragraphs  (b)(1),  (b)(6),  and 
(b)(7)  to  read  as  follows: 

§184.1007    AconKIc  acid. 

•        *        •        •        • . 

(b)*  *  * 

(1)  Assay.  Not  less  than  98.0  percent 
of  C3H3(COOH)3,  using  the  "Food 
Chemicals  Codex,"  4th  ed.  (1996).  pp. 
102-103,  test  for  citric  acid,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51, 
and  a  molecular  weight  of  174.11. 
Copies  of  the  material  incorporated  by 
reference  are  available  from  the  National 
Academy  Press,  Box  285,  2101 


Constitution  Ave.  NW..  Washington.  DC 
20055  (Internet  address  "http:// 
www.nap.edu").  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW..  rm. 
3321.  Washington.  DC,  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 
•        *        •        *        • 

(6)  Readily  carbonizable  substances. 
Passes  the  test  for  citric  acid  of  the 
"Food  Chemicals  Codex,"  4th  ed. 
(1996),  pp.  102-103,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  pari  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (b)(1)  of 
this  section. 

(7)  Residue  on  ignition.  Not  more  than 
0.1  percent  as  determined  by  the  "Food 
Chemicals  Codex."  4th  ed.  (1996).  pp. 
102-103,  test  for  citric  acid,  which  is 
incorporated  by  reference  in  accordance 


with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (b)(1)  of 
this  section. 


9.  Section  184.1257  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

§184.1257    aove  and  Its  dartvatlvM. 

***** 

(b)  Clove  bud  oil.  clove  leaf  oil.  clove 
stem  oil.  and  eugenol  meet  the 
specifications  of  the  "Food  Chemicals 
Codex."  4th  ed.  (1996).  pp.  104-105. 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  National  Academy  Press.  Box  285, 
2101  Constitution  Ave.  NW.. 
Washington.  DC  20055  (Internet  address 
"http://www.nap.edu").  or  may  be 
examined  at  the  Cen»er  for  Food  Safety 
and  Applied  Nutritita's  Library.  Food 
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and  Drug  Adijiinistration,  200  C  St.  SW.. 
rm.  3321,  Walhington,  DC,  or  at  the 
Office  of  the  federal  Register,  800  North 
Capitol  St.  NAJV.,  suite  700,  Washington, 
DC.  As  deten$ined  by  analytical 
methods  in  the  "Food  Chemicals 
Codex,"  clove  oleoresin  or  other  natural 
extractives  (other  than  clove  oils]  meet 
the  "Food  Chemicals  Codex" 
specifications  for  clove  (clove  bud)  oil 
and  the  following  modifications: 

(1)  The  ass«|y  for  phenols,  as  eugenol, 
by  the  "Food  Chemicals  Codex"  test, 
4th  ed.  (pp.  104-105),  or  the  volatile  oils 
content  by  th^  "Food  Chemicals  Codex" 
test,  4th  ed.  (pp.  104-105)  should 
conform  to  th^  representation  of  the 
vendor; 
*        •        • 

10.  Section  184.1259  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

S  184.1250    Cojeoa  buttw  sulwtltuts. 


(b)*  *  • 

(3)  Heavy  metals  (as  lead),  not  more 
than  10  milligrams  per  kilogram,  as 
determined  by  the  Heavy  Metals  Test  of 
the  "Food  Chemicals  Codex,"  4th  ed. 
(1996),  pp.  760-761,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Pre^,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20055  (Internet  address  "http:// 
www.nap.eduf'),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Lilirary,  Food  and  Drug 
Administration.  200  C  St.  SW.,  rm. 
3321.  Washinaton,  DC.  or  at  the  Office 
of  the  Federaljlegister,  800  North 
Capitol  St.  NW.,  suite  700.  Washington. 

*        •        *    I    •        • 

11.  Section  184.1282  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

I 
S  184.1282    Dil^anditsderlvativw. 

(b)  Dill  oils  ineet  the  description  and 
specifications  bf  the  "Food  Chemicals 
Codex."  4th  ed.  (1996).  pp.  122-123. 
which  is  incoiporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  National  Academy  Press,  Box  285, 
2101  Constitution  Ave.  NW., 
Washington,  DC  20055  (Internet  address 
"http://www.iiap.edu"),  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  Food 
and  Drug  Administration,  200  C  St.  SW., 
rm.  3321.  Washington.  DC.  or  at  the 
Office  of  the  Federal  Register,  800  North 


Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

*        •        •        •        * 

12.  Section  184.1293  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§184.1293    Ethyl  alcohol. 

***** 

(b)  The  ingredient  meets  the 
specifications  of  the  "Food  Chemicals 
Codex,"  4th  ed.  (1996),  p.  136,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington.  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321.  Washington.  DC.  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

*  •        •        •        * 

13.  Section  184.1530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§184.1530    Niacin. 

***** 

(b)  The  ingredient  meets  the 
specifications  of  the  "Food  Chemicals 
Codex,"  4th  ed.  (1996).  p.  264,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20055  (Internet  address  "http:// 
www.nap.edu").  or  may  be  examined  at 
the  Center  for  Food  Safety  and  AppUed 
Nutrition's  Library.  Food  and  Drug 
Administration.  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington. 
DC. 
***** 

14.  Section  184.1699  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§184.1699    Oil  of  rue. 

•  *        •        *        • 

,  (b)  Oil  of  rue  meets  the  specifications 
of  the  "Food  Chemicals  Codex,"  4th  ed. 
(1996).  pp.  342-343.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  Box  285.  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 


3321,  Washington.  DC,  or  at  the  Office 

of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington. 
DC. 

*  •        •        •        * 

15.  Section  184.1979  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1),  by  revising  paragraph 
(b)(2),  and  by  removing  footnote 
numbers  "1"  and  "2"  to  read  as  follows: 

§184.1079    Whay. 

***** 

(b)*  •  • 

(1)  The  analysis  of  whey, 
concentrated  whey,  and  dry  (dried) 
whey,  on  a  dry  product  basis,  based  on 
analytical  methods  in  the  referenced 
sections  of  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  13th  ed.  (1980), 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  is  given  in  paragraphs 
(b)(l)(i)  through  (b)(l)(vii)  of  this 
section.  Copies  may  be  obtained  from 
the  Association  of  Official  Analytical 
Chemists  International,  481  North 
Frederick  Ave.,  suite  500,  Gaithersburg, 
MD  20877-2504,  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

*  •        •        •        • 

(2)  Limits  of  impurities  are:  Heavy 
metals  (as  lead).  Not  more  than  10  parts 
per  million  (0.001  percent)  as 
determined  by  the  method  described  in 
the  "Food  Chemicals  Codex."  4th  ed. 
(1996),  pp.  760-761,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

***** 

16.  Section  184.1979a  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1),  by  revising  paragraph 
(b)(2),  and  by  removing  footnote 
niunbers  "1"  and  "2"  to  read  as  follows: 

§  1 84. 1 979a    Reducad  lactosa  whey. 


(b) 
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(1)  The  analysis  of  reduced  lactose 
whey,  on  a  dry  product  basis,  based  on 
analytical  meUiods  in  the  referenced 
sections  of  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  13th  ed.  (1980), 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  is  given  in  paragraphs 
(b)(l)(i)  through  (b)(l)(vii)  of  this 
section.  Copies  may  be  obtained  from 
the  Association  of  Official  Analytical 
Chemists  International,  481  North 
Frederick  Ave.,  suite  500,  Gaithersbiug, 
MD  20877-2504,  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321.  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington. 

DC. 

•  »        •        *        * 

(2)  Limits  of  impurities  are:  Heavy 
metals  (as  lead).  Not  more  than  10  parts 
per  million  (0.001  percent),  as 
determined  by  the  method  described  in 
the  "Food  Chemicals  Codex."  4th  ed. 
(1996).  pp.  760-761.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  fi-om  the  National 
Academy  Press,  Box  285.  2101 
Constitution  Ave.  NW..  Washington.  DC 
20055  (Internet  address  "http:// 
www.nap.edu").  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library.  Food  and  Drug 
Administration.  200  C  St.  SW..  rm. 
3321.  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

•  •        •        *        » 

17.  Section  184.1979b  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1),  by  revising  paragraph 
(b)(2),  and  by  removing  footnote  number 
"1"  to  read  as  follows: 

1 1S4.1979b    Reduced  minerats  whey. 

•  •        *        •        • 

(b)*  *  • 

(1)  The  analysis  of  reduced  minerals 
whey,  on  a  dry  product  basis,  based  on 
analytical  methods  in  the  referenced 
sections  of  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  13th  ed.  (1980), 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  is  given  in  paragraphs 
(b)(l)(i)  through  (b)(l)(vii)  of  this 
section.  Copies  may  be  obtained  fit)m 
the  Association  of  Official  Analytical 
Chemists  International,  481  North 
Frederick  Ave.,  suite  500,  Gaithersburg, 
MD  20877-2504,  or  may  be  examined  at 


the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW..  rm. 
3321,  Washington,  DC.  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  St.  NW..  suite  700.  Washington, 

DC. 

•  *        »        »        * 

(2)  Limits  of  impurities  are:  Heavy 
metals  (as  lead).  Not  more  than  10  parts 
per  million  (0.001  percent),  as 
determined  by  the  method  described  in 
the  "Food  Chemicals  Codex,"  4th  ed. 
(1996).  pp.  760-761.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  Box  285,  2101 
Constitution  Ave.  NW.,  Washington.  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700.  Washington, 

DC. 

•  *        •        *        • 

18.  Section  184.1979c  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1).  by  revising  paragraph 
(b)(2).  and  by  removing  footnote 
numbers  "1"  and  "2"  to  read  as  follows: 

f  184.197fc    Whey  protein  concentrate. 

•  *         *         »         *  - 

(b)*  •  * 

(1)  The  analysis  of  whey  protein 
concentrate,  on  a  dry  product  basis, 
based  on  analytical  methods  in  the 
referenced  sections  of  "Official  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists."  13th  ed.  (1980). 
which  is  incorporated  by  reference  in 
accordance  with-54J.S.C.  552(a)  and  1 
CFR  part  51,  is  given  in  paragraphs 
(b)(l)(i)  through  (b)(l)(vii)  of  this 
section.  Copies  may  be  obtained  bom 
the  Association  of  Official  Analytical 
Chemists  International,  481  North 
Frederick  Ave.,  suite  500,  Gaithersburg, 
MD  20877-2504,  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW..  rm. 
3321.  Washington.  DC.  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington. 

DC. 

•  •        *        •        * 

(2)  Limits  of  impurities  are:  Heavy 
metals  (as  lead).  Not  more  than  10  parts 
per  million  (0.001  percent),  as 
determined  by  the  method  described  in 
the  "Food  Chemicals  Codex,"  4th  ed. 
(1996),  pp.  760-761,  which  is 
incorporated  by  reference  in  accordance 


with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press.  Box  285,  2101 
Constitution  Ave.  NW..  Washington.  DC 
20055  (Internet  address  "http:// 
www.nap.edu"),  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC.  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

Dated:  December  7, 1998. 
L.  Robert  Lake, 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
(PR  Doc.  99-563  Filed  1-11-99;  8:45  am) 
BILUNQ  COOC  41M-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Clomipramine  Hydrochloride  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Novartis 
Animal  Health  US,  Inc.  The  NADA 
provides  for  oral  veterinary  prescription 
use  of  clomipramine  hydrochloride 
tablets  to  be  used  as  part  of  a 
comprehensive  behavioral  management 
program  to  treat  separation  anxiety  in 
dogs  greater  than  6  months  of  age. 
EFFECTIVE  DATE:  January  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-7540. 
SUPPLEMENTARY  INFORMATION:  Novartis 
Animal  Health  US,  Inc..  P.O.  Box  18300. 
Greensboro.  NC  27419-8300.  filed 
NADA  141-120  that  provides  for  oral 
veterinary  prescription  administration 
of  Clomicalm'"^  (clomipramine 
hydrochloride)  tablets  at  2  to  4 
milligrams  (mg)/kilogram  body  weight 
per  day  (0.9  to  1.8  mg  per  pound  per 
day)  administered  as  a  single  daily  dose 
or  divided  twice  daily  to  dogs  greater 
than  6  months  of  age.  The  NADA  is 
approved  as  of  December  10, 1998,  and 
the  regulations  are  amended  in  21  CFR 
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part  520  by  adding  new  §  520.455  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  siimmary. 

In  accordance  with  the  freedom  of 
information  ptovisions  of  21  CFR  part 
20  and  514.1l(e](2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appHcation  may  be  seen 
in  the  Docketsi  Management  Branch 
(HFA-305).  Fdod  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.n^.,  Monday  through 
Friday.  i 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  prug,  and  Cosmetic  Act 
(21  U.S.C.  360l)(c)(2)(F)(il),  this 
approval  qualij&es  for  a  5-year  period  of 
marketing  exclusivity  beginning 
December  10, 1998,  because  no  active 
ingredient  (inqluding  any  ester  or  salt  of 
the  active  ingrMient)  has  been  approved 
in  any  other  application. 

FDA  has  determined  under  21  CFR 
25.33(d)(1)  that  this  action  is  of  a  type 
that  does  not  itidividually  or 
ciunulatively  Have  a  significant  effect  on 
the  human  enviroimient.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiwnental  impact  statement 
is  required. 

List  of  Subjecti  in  21  CFR  Part  520 

Animal  druos. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosipetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dnigs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  i$  amended  as  follows: 

PART  520— OmAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21   J.S.C.  360b. 

2.  Section  5^.455  is  added  to  read  as 
follows: 


§  520.455    Clomipramine  hydrochloride 
tablets. 

(a)  Specifications.  Each  tablet 
contains  20, 40,  or  80  milligrams  of 
clomipramine  hydrochloride. 

(b)  Sponsor.  See  No.  058198  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use— (1)  Amount.  2 
to  4  milligrams  of  clomipramine 
hydrochloride  per  kilogram  (0.9  to  1.8 
milligrams  per  pound)  of  body  weight 
per  day,  administered  as  a  single  daily 
dose  or  divided  twice  daily. 

(2)  Indications  for  use.  For  use  as  part 
of  a  comprehensive  behavioral 
management  program  to  treat  separation 
anxiety  in  dogs  greater  than  6  months  of 
age. 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  January  4, 1999. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  99-639  Filed  1-11-99;  8:45  ami 

BILUNQ  CODE  4160-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  807 
[DocKet  No.  98N-0520] 

Medical  Devices;  Establishment 
Registration  and  Device  Listing  for 
Manufacturers  and  Distritxitors  of 
Devices;  Confirmation  of  Effective 
Date 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  published  in  the 
Federal  Register  of  September  29,  1998 
(63  FR  51825),  a  direct  final  rule  and  a 
correction  docimient  published  in  the 


Federal  Register  of  November  27, 1998 
(63  FR  65554).  The  direct  final  rule 
amends  certain  regulations  that  govern 
establishment  registration  and  device 
listing  by  domestic  distributors.  This 
document  confirms  the  effective  date  of 
the  direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  published  at  63  FR 
51825  is  confirmed  as  February  11, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  W.  Morgenstem,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
305),  Food  and  Drug  Administration, 
2094  Gaither  Rd.,  Rockville,  MD  20857, 
301-594-4699. 

SUPPLEMENTARY  INFORMATION:  FDA 
solicited  comments  concerning  the 
direct  final  rule  for  a  75-day  period 
ending  on  December  14,  1998.  FDA 
stated  that  the  effective  date  of  the 
direct  final  rule  would  be  on  February 
11, 1999,  60  days  after  the  end  of  the 
comment  period,  unless  any  significant 
adverse  comment  was  submitted  to  FDA 
during  the  comment  period.  FDA  did 
not  receive  any  significant  adverse 
comment.  The  direct  final  rule 
contained  no  information  collection. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3502)  was  not  required. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  notice  is  given  that 
no  objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  September 
29, 1998,  final  rule.  Accordingly,  the 
amendments  issued  thereby  are  effective 
on  February  11, 1999. 

Dated;  January  4, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-565  Filed  1-11-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arti  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  malting  prior  to  the  adoption  of  the  final 
rules. 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  430 

Protected  Area  Permits  for  New 
Withdrawals;  Proposed  Amendments 
to  the  Commission's  Ground  Water 
Protected  Area  Regulations  for 
Southeastern  Pennsylvania;  Public 
Hearing 

AGENCY:  Delaware  River  Basin 
Commission. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  proposed  amendments  to 
its  Ground  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  with  respect  to  the 
establishment  of  numerical  ground 
water  withdrawal  limits  for  62 
subbasins  which  are  entirely  or  partially 
within  the  Ground  Water  Protected 
Area.  Limits,  based  upon  baseflow 
frequency  analyses,  were  initially 
specified  for  the  14  subbasins  in  the 
Neshaminy  Creek  Basin.  Limits  for  the 
remaining  62  subbasins  are  based  upon 
additional  baseflow  frequency  analyses 
provided  by  the  U.S.  Geological  Survey 
in  1998.  Although  the  limits  within  the 
Neshaminy  Creek  Basin  remain 
unchanged,  the  withdrawal  limits  for 
the  entire  protected  area  are  presented 
in  this  notice. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday,  March  9, 1999  begiiming  at 
1  p.m.  and  continuing  until  5  p.m.,  as 
long  as  there  are  people  present  wishing 
to  testify.  The  hearing  will  resume  at  7 
p.m.  and  continue  imtil  9  p.m.,  as  long 
as  there  are  people  present  wishing  to 
testify. 

The  deadline  for  inclusion  of  written 
comments  in  the  hearing  record  will  be 
announced  at  the  hearing.  Persons 
wishing  to  testify  at  the  hearing  are 
requested  to  register  with  the  Secretary 
in  advance  of  the  hearing. 


ADDRESSES:  Written  comments  should 
be  submitted  to  Susan  M.  Weisman, 
Delaware  River  Basin  Commission.  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
08628.  The  public  hearings  will  be  held 
in  the  Hearing  Room  of  the 
Pennsylvania  Department  of 
Environmental  Protection's 
Southeastern  Regional  Office  at  555  E. 
North  Lane,  Lee  Park  Suite  6010, 
Conshohocken,  Permsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Commission's  Ground 
Water  Protected  Area  Regulations  for 
Southeastern  Pennsylvania  may  be 
obtained  by  contacting  Susan  M. 
Weisman,  Commission  Secretary,  at 
(609)  883-9500  ext.  203. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Rationale 

The  Commission's  Groimd  Water 
Protected  Area  Regulations  for 
Southeastern  Pennsylvania  were 
adopted  in  1980  to  prevent  depletion  of 
ground  water,  protect  the  interests  and 
rights  of  lawful  users  of  the  same  water 
source,  and  balance  and  reconcile 
alternative  and  conflicting  uses  of 
limited  water  resources  in  the  area. 
Lowered  water  tables  resulting  from 
withdrawals  in  excess  of  recharge  rates 
have  led  to  reduction  of  flows  in  some 
perennial  streams  in  the  region  and 
have  dried  up  some  stream  reaches 
which  previously  flowed  all  year.  Such 
reductions  in  base  flow  interfere  with 
instream  and  downstream  water  uses, 
adversely  affect  fisheries  and  aquatic 
Ufe.  and  threaten  to  reduce  the  capacity 
of  streams  in  the  region  to  assimilate 
pollutants. 

On  January  28, 1998,  the  Commission 
adopted  amendments  to  the  Ground 
Water  Protected  Area  Regulations  which 
established  a  two-tiered  system  of 
withdrawal  Umits.  The  first  tier  serves 
as  a  warning  that  a  subbasin  is 
"potentially  stressed".  In  potentially 
stressed  subbasins,  applicants  for  new 
or  expanded  groimd  water  withdrawals 
are  required  to  implement  one  or  more 
programs  to  mitigate  adverse  impacts  of 
additional  ground  water  withdrawals. 
Acceptable  programs  include: 
conjunctive  use  of  ground  water  and 
surface  water;  expanded  water 
conservation;  control  of  groimd  water 
infiltration  to  the  receiving  sewer 
systems;  and  artificial  recharge  and 
spray  irrigation.  The  second  tier  serves 
as  the  maximum  withdrawal  limit.  The 


Commission  seeks  to  prevent  ground 
water  withdrawals  from  exceeding  the 
maximum  withdrawal  limit. 

The  regulations  also  provide 
incentives  for  holders  of  existing  DRBC 
dockets  and  protected  area  permits  to 
implement  the  above-cited  conjunctive 
use  and  conservation  programs  to 
mitigate  the  adverse  impacts  of  their 
ground  water  withdrawals.  If  docket  or 
permit  holders  successfully  implement 
one  or  both  programs,  the  Commission 
could  extend  the  docket  or  permit 
duration  for  up  to  ten  years. 

The  regulations  also  specify 
administrative  criteria  for  issuing  and 
review  of  dockets  and  permits  as  well  as 
protocol  for  updating  and  revising 
withdrawal  limits  to  provide  additional 
protection  for  streams  designated  by  the 
Commonwealth  of  Pennsylvania  as 
"high  quality"  or  "exceptional  value", 
or  to  correspond  with  any  integrated 
resources  plans  adopted  by 
municipalities  for  subbasins. 

The  ground  water  study  which 
provided  the  basis  for  the  withdrawal 
limits  for  the  subbasins  in  the 
Neshaminy  Creek  Basin  was  prepared 
by  the  U.S.  Geological  Survey  in 
cooperation  with  the  Commission  and  is 
entitled  "Water-Use  Analysis  Program 
for  the  Neshaminy  Creek  Basin,  Bucks 
and  Montgomery  Counties. 
Permsylvania."  The  U.S.  Geological 
Survey  was  contracted  by  the 
Commission  to  prepare  a  similar  study 
to  investigate  the  withdrawal  limits  for 
the  remaining  subbasins  in  the 
protected  area.  The  results  of  both 
studies  are  recorded  on  CD-ROM  which 
is  available  from  the  Commission. 
Specific  software,  the  Access  database 
and  ArcView  from  ESRI  are  required  to 
view  the  CD-ROM.  To  review  the  CD- 
ROM  at  the  Commission's  offices,  please 
contact  Judith  Strong,  at  (609)  883-9500 
ext.  263  for  an  appointment.  To  order 
the  CD-ROM  at  a  cost  of  $10,  please 
contact  Carolyn  Hartman  at  (609)  883- 
9500  ext.  249.  To  review  the  CD-ROM 
at  locations  within  the  protected  area, 
please  contact  Susan  M.  Weisman  at 
(609)  883-9500  ext.  203. 

List  of  Subiects  in  18  CFR  Part  430 

Water  supply. 

The  subject  of  the  nearing  will  be  as 
follows: 
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Amfciiilment  |o  the  Commission's 
Ground  Watar  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  Relating  to  the 
Establishment  of  Niunerical  Ground 
Water  Withdrawal  Limits  for  Subbasins 
in  the  Protected  Area 

For  the  reasons  set  forth  in  the 
preamble,  paitt  430  is  proposed  to  be 
amended  as  fallows: 


PART  430— GROUND  WATER 
PROTECTION  AREA:  PENNSYLVANIA 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Pub.  L  87-328  (75  Stat.  688). 


§430.13    [Amended] 

2.  Section  430.13  is  amended  by 
revising  paragraph  (i)(3)  to  read  as 
follows: 

***** 

(i)*  *  * 

(3](i)  The  potentially  stressed  levels 
and  withdrawal  limits  for  all  delineated 
basins  and  subbasins  are  set  forth 
below: 


Sut)basin 


Potentiaity 

stressed 

(mgy)* 


Withdrawal 

limit 

(mgy) 


Neshamlny  Creek  Basin 


West  Branch  N^shaminy  Creek  Basin  

Pine  Run  Basini 

Nortti  Branch  Nfeshaminy  Creek  

Doylestown  Sui}t)asin  Neshaminy  Creek 

Warwick  Subbasin  Neshaminy  Creek 

Warrington  Subbasin  Little  Neshaminy  Creek  . 

Park  Creek  Baain  

Warminster  SuObasin  Little  Neshaminy  Creek 

Mill  Creek  Basin  

Northampton  SMbbasin  Neshaminy  Creek  

Newtown  Cree*^ 

Core  Creek  Ba^in 

Ironworks  Creek  Basin _. 

Lower  Section  Subbasin  Neshaminy  Creek  .... 


1405 
795 

1131 
946 

1185 
673 
776 

1355 

1565 
794 
397 
658 
434 

4034 


Schuylkill  RKrer  Basin 


Hay  Creek  ... 

Lower  Reach  Manatawny-lronstone  Creek 

Pigeon  Creek  

SchuylkiH-Crow  Creek 

Schuylkill-Mingo  Creek 

Schuylkill-Plymouth-MiM  Creeks .'. 

Schuylkill-Sixpenny  Creek 

Schuylkill-Sprogels  Run  

Schuylkill-Stony  Creek  

Schuylkill-Trout  Creek _ 

Stony  Creek  

VaNey  Creek 


974 
1811 

611 
1157 

671 
4446 
1490 
1091 

687 
1082 
1242 
1865 


1299 
2414 

815 
1543 

895 
5929 
1987 
1455 

916 
1443 
1666 
2486 


French  and  PIcksring  Creek  Subbasins 


Lower  Reach  French  Creek  .... 
Lower  Reach  Pickering  Creek 
Middle  Reach  French  Creek  ... 
South  Branch  French  Creek  ... 
Upper  Reach  French  Creek  .... 
Upper  Reach  Pickenng  Creek 


845 
2288 
2145 
1393 
1726 
1811 


Peiktomen  and  Skippack  Creek  Subbasins 


East  Brarwh  Perkiomervlndian  Creeks 
East  Brarwh  Perkiomen-Mill  Creeks  .... 
East  Branch  PerkiomervMorris  Run  .... 

Hosensack-lndi»n  Creeks 

Lower  Reach  Skippack  Creek  

PerkiomervDeep  Creeks 

Perkkjmen-Lodal  Creeks 

Perkiomen-Macoby  Creek , 

Swamp-Middle  Creeks „ , 

Swamp-Minister  Creeks , 

Swamp-ScK)to  Creeks , 

Towamencin  Creek  _ 

UnamHLcking  Creeks  , 

Unami-RkJge  Valley  Creeks , 

Upper  Reach  Perkk>men  Creek  . 

Upper  Reach  Skippack  Creek 

West  Branch  P^rkiomen  Creek  , 


844 
961 
1619 
1676 
1426 
1366 
1600 


1868 

730 

994 

622 

1322 

1424 

1631 

1064 

2088 
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Subbasin 


Potentially 

stressed 

(mgy)- 


Withdrawal 

limit 

(mgy) 


Delaware  River  Basin 

Jericho  Creek ~ 

Mill  Creek ^ 

Paunnacussing  Creek ^ 

Pidcock  Creek „ 

Upper  Reach  Cobbs  Creek ~ 

Upper  Reach  Crum  Creek  „ , 

Upper  Reach  Daiby  Creek  , 

Upper  Reach  East  Branch  Chester  Creek  „ , 

Upper  Reach  Frankford  Creek „., 

Upper  Reach  Poquessing  Creek  

Upper  Reach  Ridley  Creek 

Tohldton  Subbasin 

TohekorvBeaver-Morgan  Creeks 

Tohk*on-Deep  Run  ^. 

Tohtekon-Geddes-Cabin  Runs 

TohKkorv-Lake  Nockamixon 

TohtekorvThree  Mile  Run , 

Pennypacic  and  Wissahickon  Subijasins 

Lower  Reach  Wissahk:kon  Creek 

Upper  Reach  Wissahickon  Creek 

MkJdIe  Reach  Pennypack  Creek  , 

Upper  Reach  Pennypack  Creek  

Brendywine  Creek  Subbasin 

East  Branch  Brandywine-Taylor  Run 

MkkJle  Reach  Brandywine  Creek  

Upper  Reach  Brandywine  Creek  

West  Branch  Brandywine-Beaver  Run 

West  Branch  Brandywine-Broad  Run 

West  VaHey  Creek  

Lehigh  Subbasin 

Upper  Reach  Saucon  Creek 

*mgy  means  millk>n  galk>ns  per  year. 


562 

2134 

684 

751 

1161 
1721 
2167 
2487 
1886 
1344 
2275 


1541 

1274 

803 

741 

968 


«90D0 

1736 
1727 

1811 


1405 
1008 
2153 
2813 
3173 
2231 


946 


1262 


(ii)  Subject  to  public  notice  and 
hearing,  this  section  may  be  updated  or 
revised  based  upon  new  and  evolving 
information  on  hydrology  and 
streamflow  and  ground  water 
monitoring  or  in  accordance  with 
paragraph  (i)(2)  of  this  section. 

2.  This  regulation  is  proposed  to  be 
elective  upon  adoption  of  the  final  rule. 

(Delaware  River  Basin  Compact,  75  Stat. 
688.) 

Dated:  January  4, 1999. 
Susan  M.  Weisman, 
Secretary. 

(FR  Doc.  99-670  Filed  1-11-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUiyiAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  98P-O043] 

Food  labeling:  Nutrition  Latieiing  of 
Dietary  Supplements  on  a  "Per  Day" 
Basis 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  nutrition  labeling  regulations 
for  dietary  supplements  to  provide  that 
the  quantitative  amount  and  the  percent 
of  Daily  Value  of  a  dietary  ingredient 
may  be  voluntarily  presented  on  a  "per 
day"  basis  in  addition  to  the  required 
"per  serving"  basis,  if  a 


recommendation  is  made  on  the  label 
that  the  dietary  supplement  be 
consumed  more  than  once  per  day.  This 
proposal  responds  to  a  citizen  petition 
requesting  that  these  regulations  be 
modified  to  include  this  provision.  FDA 
is  proposing  this  action  to  provide 
manufacturers  of  dietary  supplements 
flexibility  to  voluntarily  present 
additional  label  information  to 
consumers. 

DATES:  Submit  written  comments  by 
March  29,  1999.  Submit  written 
comments  on  the  information  collection 
provisions  by  February  11, 1999.  See 
section  IX  of  this  document  for  the 
effective  date  of  any  final  rule  that  may 
issue  based  on  this  proposal. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  5630  Wishers  Lane,  rm. 
1061,  Rockville,  MD  20B52.  Submit 
written  comments  on  the  information 
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collection  pro  nsions  to  the  Office  of 
Information  aiid  Regulatory  Affairs, 
OMB.  New  ExBcutive  Office  Bldg.,  725 
17th  St.  NW..  Washington,  DC  20503. 
ATTN:  Desk  cjfficer  for  FDA. 
FOR  FURTHER  If^FORMATION  CONTACT: 
Carole  L.  Adl^,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5494. 
SUPPLEMENTAFIY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
23. 1997  (62  FR  49826),  FDA  published 
a  final  rule  en^tled  "Food  Labeling; 
Statement  of  Identity,  Nutrition 
Labeling  and  Ihgredient  Labeling  of 
Dietary  Supplements;  Compliance 
Fohcy  Guide,  Revocation"  (hereinafter 
referred  to  as  ^e  "September  23, 1997, 
final  rule").  Tlis  document  was 
published  in  response  to  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (the  DfiHEA)  and  estabhshed 
requirements  for  the  identification  of 
dietary  suppleinents  and  for  their 
nutrition  labeling  and  ingredient 
labeling.  Thest  regulations  provide,  in 
part,  that  quaiititative  information  be 
listed  "per  serving"  and  voluntarily 
"per  unit."  The  effective  date  of  the 
September  23  j  1997.  final  rule  is  March 
23. 1999. 

In  the  November  27, 1991,  proposed 
rule  on  nutrition  labeUng  entitled  "Food 
Labeling;  Reference  Daily  Intakes  and 
Daily  Referende  Values;  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision"  (56  FR 
60366  at  60382),  the  agency  suggested 
that  the  required  nutrition  information 
for  dietary  supplements  be  provided  in 
"xmits"  and  "units  per  day"  if  label 
directions  adv|se  consumption  of  more 
than  one  unit  per  day.  The  agency 
beheved  that,  pecause  more  than  one 
unit  of  a  supplement  is  often  consumed 
per  day,  the  d^ly  amount  recommended 
by  the  manufa|:turer  for  consiunpUon 
should  be  cleak'ly  stated.  As  addressed 
in  the  January  |6, 1993.  final  rule  entitled 
"Food  Labeling:  Mandatory  Status  of 
Nutrition  Labelling  and  Nutrient  Content 
Revision.  Format  for  Nutrition  Label" 
(58  FR  2C79  at  2168),  the  agency 
received  seveml  comments  opposing 
dual  labeling  (I.e..  "per  unit"  and  "per 
day")  of  nuti-iqon  information  if  more 
than  one  unit  |s  specified  for 
consumption  fer  day.  Comments  were 
opposed  for  various  reasons,  including 
that  dual  declaration  may  create 
consumer  concision,  overcrowd  labels, 
and  discriminate  against  supplements 
that  db  not  provide  "units  per  day" 
information.  Ine  agency  was  persuaded 
that  dual  declaration  may  create  a 


readability  problem  for  consumers, 
given  the  limited  space  available  on 
most  dietary  supplements,  and  that 
recommended  daily  consumption  of 
other  than  well-defined  dosages  (e.g., 
"consume  1  to  3  tablets  per  day")  would 
pose  a  problem  in  terms  of  labeling  on 
a  "per  day"  basis.  The  agency 
tentatively  concluded  that  labeling  "per 
unit"  would  be  more  useful  in  that  the 
product  would  always  be  consumed 
"per  unit."  and  that  consimiers  may  not 
always  follow  the  manufacturer's 
recommendations  to  consume  a  certain 
number  of  units  per  day  of  the  product. 
The  agency  planned  to  propose  that 
nutrition  information  be  provided  "per 
unit"  in  its  futiue  rulemaking  required 
by  the  Dietary  Supplement  Act  (the  DS 
act)  (see  58  FR  2079  at  2169). 

In  the  interim.  FDA  reexamined  this 
issue,  and  in  its  Jime  18,  1993,  proposal 
entitled  "Food  Labeling;  General 
Requirements  for  Nutrition  Labeling  for 
Dietary  Supplements  of  Vitamins, 
Minerals,  Herbs,  or  Other  Similar 
Nutritional  Substances"  (58  FR  33715  at 
33716).  tentatively  concluded  that 
quantitative  information  should  be 
presented  "per  serving"  rather  than  "per 
unit."  The  agency  explained  in  this 
document  that  consumers  might  be 
confused  by  a  "per  unit"  declaration 
when  more  than  one  unit  is  to  be 
consumed  at  one  time  (e.g..  two 
capsules  with  each  meal)  because  they 
might  assume  that  the  "per  unit" 
information  represents  the  amount 
specified  for  consiunption  at  one  time 
(i.e..  "per  serving")  similar  to 
conventional  foods.  The  agency  also 
noted  that  it  preferred  one  consistent 
method  of  labeling  for  the  various  forms 
of  supplements  and  that  "per  unit" 
labeling  was  not  as  appropriate  for 
supplements  that  do  not  come  in 
discrete  units  (e.g..  liquid  or  powdered 
supplements).  Therefore,  the  agency 
proposed  that  quantitative  information 
be  provided  on  a  "per  serving"  basis 
consistent  with  §  101.9  (21  CFR  101.9). 
The  agency  maintained  this  requirement 
in  the  January  4. 1994,  final  rule  entitled 
"Food  Labeling;  General  Requirements 
for  Nutrition  Labeling  for  Dietary 
Supplements  of  Vitamins,  Minerals. 
Herbs,  or  Other  Similar  Nutritional 
Substances"  (59  FR  354  at  359). 

The  DSHEA  added  section 
403(q)(5)(F)(ii)  (21  U.S.C. 
343(q)(5)(F)(ii))  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  This 
section  specifies  that  the  listing  of 
dietary  ingredients  in  nutrition  labeling 
shall  include  the  quantity  of  each  such 
ingredient  "per  serving."  Therefore,  in 
its  December  28.  1995.  proposal  entitled 
"Food  Labeling;  Statement  of  Identity, 
Nutrition  Labeling  and  Ingredient 


Labeling  of  Dietary  Supplements"  (60 
FR  67194  at  67198),  FDA  proposed  in 
§  101.36(b)(2)(ii)  (21  CFR 
101.36(b)(2)(ii))  that  quantitative 
information  be  listed  on  a  "per  serving" 
basis.  This  requirement  was  unchanged 
in  the  September  23, 1997,  final  rule  (62 
FR  49826  at  49830).  However,  the 
agency  was  persuaded  that  there  may  be 
some  products  in  which  the  unit 
amoimt  may  be  of  interest  to  consiuners, 
and,  therefore,  added  §  101.36(b)(2)(iv) 
to  provide  for  quantitative  information 
to  be  presented  voluntarily  on  a  "per 
unit"  basis  in  addition  to  the  required 
"per  serving"  basis  in  §  101.36(b)(2)(ii) 
(62  FR  49826  at  49830). 

U.  Citizen  Petition 

The  Nutrilite  Division  of  Amway 
Corp.,  (hereinafter  referred  to  as  "the 
petitioner"),  submitted  a  citizen  petition 
(filed  January  23, 1998,  Docket  No.  98P- 
0043/CPl).  requesting  that  FDA  amend 
its  nutrition  labeling  regulations  for 
dietary  supplements  to  permit  the 
option  of  listing  the  quantitative  amoimt 
and  the  percent  of  Daily  Value  of  dietary 
ingredients  on  a  "per  day"  basis  in 
addition  to  the  required  "per  serving'* 
basis  if  the  label  of  the  product  advises 
that  the  dietary  supplement  be 
consumed  more  than  once  per  day. 

Specifically,  the  petitioner  requested 
that  FDA  redesignate  paragraphs  (e)(9) 
and  (e)(10)  of  §  101.36  as  (e)(10)  and 
(e)(ll).  In  place  of  former  paragraph 
(e)(9)  of  §  101.36,  the  petitioner 
requested  that  a  new  §  101.36(e)(9)  state: 

If  the  labeling  for  a  dietary  supplement 
recommends  that  more  than  one  serving  be 
consumed  per  day,  the  text  of  the 
"Supplement  Facts"  may  also  declare  the 
total  quantitative  amount  and  the  total 
percent  of  the  Daily  Value  that  will  be 
consumed  per  day  of  each  dietary  ingredient. 
This  additional  information  shall  be 
provided  in  separate  columns  or  other 
separate  placement,  but  in  the  same  type  size 
and  same  format  employed  for  the  rest  of  the 
"Supplement  Facts"  information,  and  shall 
be  introduced  by  the  headings  "Total 
Amount  Per  Day"  and  "Total  %  DV  Per 
Day". 

The  petitioner  noted  that  the  labels  of 
some  dietary  supplements  recommend 
consiunption  of  more  than  one  per  day, 
for  instance,  in  the  morning  and  in  the 
evening  (i.e.,  two  times  a  day),  or  with 
breakfast,  lunch,  and  diimer  (i.e..  three 
times  a  day).  The  petitioner  asserted 
that  for  safety  reasons,  the  consumer 
should  be  provided  with  information 
about  the  quantitative  amount  and  the 
percent  of  the  Daily  Value  of  each 
dietary  ingredient  to  be  consumed  per 
day. 

The  petitioner  stated  that  it  recognizes 
that  the  DSHEA  provides  that  the  listing 
of  dietary  ingredients  be  on  a  "per 
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serving"  basis,  but  that  does  not  prevent 
FDA  from  allowing  information  about 
the  quantity  of  eadi  dietary  ingredient 
consumed  per  day  to  be  declared 
volimtarily. 

The  petitioner  maintained  that 
providing  additional  columns  of 
information  to  augment  the  basic 
nutrition  labeling  information  would 
not  be  confusing  or  misleading,  is 
consistent  with  the  nutrition  labeling 
regulations  for  dietary  supplements,  and 
would  not  conflict  in  any  way  with  the 
required  information.  The  petitioner 
noted  that  FDA  has  already  authorized 
additional  colimins  of  information  in 
other  circumstances  for  dietary 
supplements  (e.g.,  when  a  product 
contains  two  or  more  separately 
packaged  dietary  supplements  that 
differ  from  each  other  (§  101.36(e)(8) 
and  (e)(10)(iii)),  and  dietary  information 
may  be  provided  on  a  "per  imit"  basis 
in  addition  to  a  "per  serving"  basis 
(§  101.36(b)(2)(iv)).  The  petitioner  also 
provided  examples  of  situations  when 
additional  columns  for  conventional 
foods  may  be  used  (e.g.,  two  or  more 
forms  of  the  same  food,  and  food 
commonly  combined  with  other 
ingredients  or  that  is  cooked  or 
otherwise  prepared  before  eating  may  be 
presented  "as  purchased"  and  "as 
prepared"  (§  101.9(e)  and  (h)(4)). 

Tne  petitioner  noted  that 
§  101.9(b)(ll)  provides  that  if  a  product 
is  promoted  on  the  label,  or  in  labeling 
or  advertising  for  a  use  that  differs  in 
quantity  by  twofold  or  greater  from  the 
use  upon  which  the  reference  amount  in 
§  101.12(b)  (21  CFR  101.12(b))  was 
based,  then  the  manufacturer  shall 
provide  a  second  column  of  nutrition 
information  based  on  the  amount 
customarily  consumed  in  the  promoted 
use,  in  addition  to  the  nutrition 
information  per  serving  derived  from 
the  reference  amoimt  in  §  101.12(b). 
According  to  the  petitioner,  this 
provision,  which  §  101.36(b)  references, 
includes  the  voluntary  declaration  of 
nutrition  information  for  dietary 
supplements  on  a  "per  day"  basis  if  the 
label  recommends  consumption  more 
than  once  per  day. 

m.  The  Proposal 

The  agency  acknowledges  that  it  had 
previous  concerns  about  quantitative 
information  for  dietary  supplements 
being  presented  on  a  "per  day"  basis, 
and  has  discussed  them  in  section  I  of 
this  document.  However,  the  agency  is 
persuaded  by  the  petitioner  that  this 
additional  information  may  be  useful  to 
impress  upon  consumers  of  dietary 
supplement  products  the  total  daily 
intake  of  each  dietary  ingredient  they 
will  receive  from  a  product  that  is 


recommended  for  consumption  multiple 
times  per  day.  Therefore,  the  agency 
tentatively  concludes  that  if  the  labeling 
of  a  dietary  supplement  recommends 
consumption  more  than  once  per  day,  it 
would  be  acceptable  to  provide 
quantitative  information  "per  day"  in 
addition  to  "per  serving"  when  the 
product  label  has  sufficient  space 
available  to  present  this  information  in 
accordance  with  the  format 
requirements  specified  in  §  101.36(e)  or 
the  special  labeling  provisions  for  small 
and  intermediate-sized  packages  in 
§101.36(i){2). 

The  agency  does  not  agree  that  this 
provision  is  covered  by  §  101.9(b)(ll). 
That  paragraph  refers  to  usage  at  one 
eating  occasion  of  a  quantity  that  differs 
by  twofold  from  the  quantity  upon 
which  the  reference  amount  was  based, 
not  to  the  usage  over  a  day's  time. 

The  agency  agrees  with  the  petitioner 
that  it  is  appropriate  to  place  this 
provision  in  §  101.36(e),  which  is  the 
section  pertaining  to  the  presentation  of 
nutrition  information.  In  doing  so,  the 
agency  is  proposing  to  remove 
paragraph  §  101.36(b)(2)(iv),  which 
provides  for  the  optional  listing  of 
quantitative  information  on  a  "per  imit" 
basis  and  include  this  provision  in  a 
new  §  101.36(e)(9).  Accordingly,  FDA  is 
modifying  the  sample  language 
provided  by  the  petitioner  for  a  new 
§  101.36(e)(9)  and  is  proposing  to 
provide  in  that  paragraph  that 
quantitative  information  by  weight  (or 
volume,  if  permitted)  may  be  declared 
on  either  a  "per  imit"  or  "per  day"  basis 
in  addition  to  the  required  "per  serving" 
basis.  The  agency  is  also  proposing  to 
redesignate  existing  paragraphs  (e)(9), 
(e)(10)  and  (e)(ll)  of  §  101.36  as  (e)(10), 
(e){ll),  and  (e)(12),  respectively,  and  to 
revise  the  reference  in  (e)(12} 
accordingly. 

As  is  the  case  when  nutrient 
information  is  given  in  additional 
columns  as  shown  in  ciurent 
§  101.36(e)(10)(ii)  and  (e)(10)(iii),  FDA 
believes  that  it  is  critical  that  clearly 
labeled  column  headings  are  provided 
to  prevent  consimier  confusion  about 
the  information.  Therefore,  FDA  is  also 
proposing  to  provide  a  sample  label  in 
new  §  101.36(e)(ll)(viii)  of  a  suggested 
format  for  a  dietary  supplement 
providing  information  on  both  a  "per 
serving"  and  "per  day"  basis.  FDA 
requests  comments  on  the  proposed 
changes. 

The  regulation  specifying  nutrition 
labeling  requirements  for  dietary 
supplements  will  become  effective 
March  23, 1999,  and  many  dietary 
supplement  manufacturers  are  currently 
making  label  changes  necessary  to  come 
into  compliance  with  those 


requirements.  Although  the  agency  does 
not  expect  to  complete  this  rulemaking 
in  time  for  the  "per  day"  information  to 
be  incorporated  as  part  of  the  current 
changes,  it  has  considered  whether  the 
information  should  be  allowed  on  an 
interim  basis  prior  to  completion  of  the 
rulemaking  so  that  firms  wishing  to 
incorporate  it  now  with  the  other 
changes  may  do  so.  Because  the  agency 
believes  that  the  proposed  "per  day" 
information  would  not  be  misleading, 
FDA  does  not  intend  to  object  to 
manufacturers  declaring  information  on 
a  "per  day"  basis  prior  to  issuance  of  a 
final  rule,  provided  it  is  presented  in  a 
manner  consistent  with  diis  proposal. 
However,  manufacturers  should  be 
aware  that  a  final  rule  on  this  issue  may 
differ  from  this  proposal  and  that  they 
would  then  be  required  to  change  their 
labels  to  conform  to  the  final  rule. 

IV.  Analysis  of  Impacts 

A.  Benefit/Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  the  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirorunental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
"economically  significant"  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs.  A  regulation  is  considered 
"significant"  under  Executive  Order 
12866  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  that  this  proposed 
rule  is  neither  an  economically 
significant  nor  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866. 

In  addition,  FDA  has  determined  that 
this  rule  does  not  constitute  a 
significant  rule  imder  the  Unfunded 
Mandates  Reform  Act  of  1995  requiring 
cost-benefit  and  other  analyses.  A 
significant  rule  is  defined  in  section 
1531(a)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  as  "a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
govertunents  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  (adjusted 
annually  for  inflation)  in  any  1  year." 

Finally,  in  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  'he  administrator 
of  the  Office  of  Inforn-  ation  and 
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Regulatory  AJHairs  of  the  Office  of 
Management  and  Budget  has 
determined  that  this  proposed  rule  is 
not  a  major  rtile  for  the  purpose  of 
congressional  review. 

FDA  is  proposing  to  allow  the 
nutrition  labeling  of  dietary 
supplements  to  present  the  quantitative 
amount  by  weight  (or  volume,  if 
permitted)  aqd  the  percent  of  Daily 
Value  of  a  dietary  ingredient  on  a  "per 
day"  basis  in; addition  to  the  required 
"per  serving"!  basis.  This  action 
provides  manufacturers  of  dietary 
supplements  flexibility  to  volimtarily 
present  additional  label  information  to 
consumers.  Tlhis  rule  will  result  in  costs 
and  benefits  tnly  to  the  extent  that  firms 
elect  to  take  advantage  of  the  option  of 
presenting  information  on  a  "per  day" 
basis.  No  fim>  will  bear  the  cost  of 
redesigning  libels  unless  it  believes  that 
the  claim  will  result  in  increased  sales 
of  its  produclj. 

B.  Small  Entny  Analysis 

FDA  has  e^^amined  the  impacts  of  this 
proposed  rule  as  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  If  a  rule  has  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  options  that 
would  minimize  the  economic  impact  of 
that  rule  on  small  entities.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  agency  certifies  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  provide  for 
voluntary,  "pit  day"  labeling  of  dietary 


supplements.  Because  "per  day" 
labeling  would  be  permitted  and  not 
required,  a  firm,  including  any  small 
firm,  will  change  its  labeling  and  inciir 
costs  only  if  the  benefits  to  it  (e.g., 
increased  sales)  exceed  the  costs.  FDA 
further  notes  that  small  product  lines 
from  certain  small  firms  are  exempt 
bom  the  dietary  supplement  nutrition 
labeling  requirements  provided  no 
claims  are  made. 

V.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  in  this  section  of  this 
document  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Title:  Food  Labeling:  Nutrition 
LabeUng  of  Dietary  Supplements  on  a 
"Per  Day"  Basis. 

Description:  Section  403(q)(5)(F)  of 
the  act  provides  that  dietary 
supplements  shall  bear  nutrition 
labeling  in  a  manner  that  is  appropriate 
for  the  product  and  that  is  specified  in 
regulations  issued  by  FDA.  FDA  issued 
regulations  estabhshing  the 
requirements  for  nutrition  labeling  in 
§  101.36  in  the  September  23, 1997, 
final  rule.  FDA  is  proposing  to  amend 
its  nutrition  labeling  regulations  for 
dietary  supplements  to  provide  that 
firms  may  volimtarily  present  the 
quantitative  amount  and  the  percent  of 
Daily  Value  of  dietary  ingredients  on  a 
"per  day"  basis  in  addition  to  the 
required  "per  serving"  basis,  if  a 
recommendation  is  made  on  the  label 
that  the  dietary  supplement  be 
consumed  more  than  once  per  day. 
These  proposed  provisions  are  in 
response  to  a  citizen  petition  submitted 
by  a  manufacturer  and  marketer  of 
dietary  supplements.  This  proposed 
action  would  provide  suppliers  of 
dietary  supplements  flexibility  to 
present  additional  label  information 
voluntarily  to  consiuners. 

Respondent  Description:  Suppliers  of 
dietary  supplements. 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CF^  Section 


101.36(e) 


No.  of 
Respondents 


85 


No.  or  Re- 
sponses per 
Respondent 


10 


Total  Annual 
Responses 


850 


Hours  per 
Response 


0.25 


Total  Annual 
Hours 


213 


TotaJ  Operating 
Costs 


$83,000 


There  are  nf  capital  or  maintenance  costs  associated  with  this  collection  of  information. 


1 


These  estin^ates  are  based  on  agency 
communications  with  industry  (Refs.  1, 
2,  and  3)  and  FDA's  knowledge  of,  and 
experience  w^th.  food  labeUng.  FDA 
estimated  in  the  September  23, 1997, 
final  rule  (62  FR  49826  at  49846)  that 
there  were  a  i^aximum  of  850  supphers 
of  dietary  supplements  and  that,  on 
average,  each  supplier  had  40  products 
whose  labels  Quired  revision.  FDA 
estimates  that!  only  10  percent,  or  85,  of 
the  dietary  su|>plement  suppliers  would 
revise  the  labels  of  their  products  to 
incorporate  nutrition  levels  for  the  daily 
use  of  their  pijoducts.  FDA  also 
estimates  thatj  daily  use  levels  for 


nutrition  information  would  generally 
be  placed  on  at  most  25  percent,  or  at 
most  10,  of  a  firm's  estimated  40 
products,  although  this  number  would 
vary  by  firm  based  on  the  types  of 
products  that  it  produces.  FDA  also 
believes  that  the  burden  associated  with 
the  proposed  disclosiue  of  nutrition 
information  on  a  daily  use  basis  for 
dietary  supplements  would  be  a  one- 
time bxu-den  for  the  small  number  of 
firms  that  would  decide  voluntarily  to 
add  this  additional  information  to  the 
labels  for  their  products,  separate  from 
any  other  label  changes  for  their 
products.  FDA  estimates  that  at  least  90 


percent  of  firms  would  coordinate 
addition  of  daily  use  nutrition 
information  with  other  changes  in  their 
labels,  in  which  case  the  volimtary  cost 
of  transmitting  the  information  to 
consumers  in  labeling  would  be 
subsumed  almost  entirely  in  the  cost  of 
these  other  volimtary  or  required 
labeling  changes.  The  incremental  cost 
for  these  76  firms  would  be 
approximately  $50  per  label  for  760 
labels,  or  $38,000  total.  For  the 
remaining  9  firms  that  would  not 
coordinate  changes  with  other  labeling 
changes,  FDA  estimates  that  the  cost 
would  be  approximately  $500  per  label 
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for  90  labels,  or  $45,000  total.  The 
estimated  total  operating  costs  in  Table 
1  are,  therefore,  $83,000  total. 
Respondents  are  already  required  to 
disclose  the  quantitative  amount  and 
percent  of  Daily  Value  of  dietary 
ingredients  per  serving  as  part  of  the 
nutrition  information  for  dietary 
supplements.  Respondents  may  also 
provide  such  information  on  a  per  unit 
basis.  The  information  provided  for 
under  the  proposed  rule  would  be 
generated  by  simple  extrapolation  from 
that  information. 

In  compliance  with  44  U.S.C.  3507(d), 
the  agency  has  submitted  the 
information  collection  provision  of  the 
proposed  rule  to  OMB  for  review, 
hiterested  persons  are  requested  to  send 
comments  regarding  information 
collection  by  February  11, 1999,  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB  (address  above),  ATTN: 
Desk  Officer  for  FDA. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cvunulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  of  telephone  conversation 
of  August  10, 1998,  between  James  C. 
Lassiter,  Amway  Corp.,  and  Gerad  L. 
McCoMrin.  OfBce  of  Food  Labeling,  FDA. 


2.  Memorandum  of  telephone  conversation 
of  August  20, 1998,  between  Paul  Bolar, 
Pharmavite  Corp.,  and  Gerad  L.  McCowin, 
OfBce  of  Food  Labeling,  FDA. 

3.  Memorandum  of  telephone  conversation 
of  August  20, 1998,  between  Mike  Bradley 
and  Bill  Cochrane,  Leiner,  Inc.,  and  Gerad  L. 
McCowin,  Office  of  Food  Labeling,  FDA. 

VIII.  Comments 

Interested  persons  may  by  March  29, 
1999  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  proposal, 
except  that  comments  regarding 
information  collection  are  to  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB  (address 
above),  by  February  11, 1999.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

DC.  Effective  Date 

The  agency  is  proposing  that  any  final 
rule  that  may  issue  based  upon  this 
proposed  rule  become  effective  30  days 
eifter  its  date  of  publication  in  the 
Federal  Register. 

List  of  Subiects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FCX)D  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 


Authority:  15  U.S.C.  1453, 1454. 1455:  21 
U.S.C  321,  331,  342,  343,  348,  371. 

2.  Section  101.36  is  amended  by 
removing  paragraph  (b)(2)(iv);  by 
redesignating  paragraphs  (e)(9),  (e)(10), 
and  (e)(ll)  as  paragraphs  (e)(10),  (e)(ll), 
and  (e)(12),  respectively;  by  adding  new 
paragraph  (e)(9];  by  adding  paragraph 
(e)(ll)(viii)  to  newly  redesignated 
paragraph  (e)(ll);  and  by  revising  newly 
redesignated  paragraph  (e)(12)  to  read  as 
follows: 

{101.36    Nutrition  latMlIng  of  dietary 
supplements. 


(e)*  •  • 

(9)  The  quantitative  amount  by  weight 
(or  volume,  if  permitted)  and  the 
percent  of  Daily  Value  may  be  presented 
on  a  "per  unit"  basis  in  addition  to  on 
a  "per  serving"  basis,  as  required  in 
paragraph  (b)(2)(ii)  and  (b)(2)(iii)  of  this 
section.  Alternatively,  if  a 
recommendation  is  made  on  the  label 
that  a  dietary  supplement  be  consumed 
more  than  once  per  day,  the  total 
quantitative  amount  and  the  percent  of 
the  Daily  Value  that  will  be  consumed 
per  day  of  each  dietary  ingredient  may 
be  presented.  The  "per  unit"  or  "per 
day"  information  shall  be  presented  in 
additional  columns  to  the  right  of  the 
"per  serving"  information  and  shall  be 
clearly  identified  by  appropriate 
headings  as  illustrated  in  paragraph 
(e)(ll)(viii)  of  this  section. 


(ID*  •  • 

■NXMQ  CODE  41M-«1-f 


(^  Dietary  sifiplament  iLStraAirig  "Iper  servir^ 
"per  day"  irifarmation: 


Supplement  Facts 


Ssrvkig  Ste  1  CipM 


Caiokfln(as 
calcium  citrate) 


Vitamin  D  (as 
chotecaldferoi) 


PwCapM 

500  mg 

50% 

12SU 

31% 

Par  Day  (3  CapMa) 


Va 


ISOOmg       150% 


375  lU  93% 


BILUNQ  CODE  4160-01-0 
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(12)  If  spaoi  is  not  adequate  to  list  the 
required  information  as  shown  in  the 
sample  labels  in  paragraph  (e)(ll]  of 
this  section,  tbe  list  may  be  split  and 
continued  to  the  right  as  long  as  the 
headings  are  repeated.  The  list  to  the 
right  shall  beset  off  by  a  line  that 
distinguishes!  it  and  sets  it  apart  from 
the  dietary  ingredients  and  percent  of 
Daily  Value  itformation  given  to  the 
left.  The  following  sample  label 
illustrates  thi  i  display: 


Dated:  Janua^ 
William  K.Hulibard 
Associate  Com  nissionerfi 
Coordination 
[FR  Doc.  99-5614 
BILUNO  COOE  41II>-01-F 


4.  1999. 

'or  Policy 
Filed  1-11-99:  8:45  am] 


DEPARTMEW"  OF  TRANSPORTATION 

Coast  Guard! 

33  CFR  Part  ne 
[USCG-1 998-4002] 
RIN2115-AE2i 

Handling  of  Class  1  (Explosive) 
Materials  or  Other  Dangerous  Cargoes 
wittiin  or  Contiguous  to  Waterfront 
Facilities       I 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking: 

reopening  of  ^omment  period. 

1 

SUMMARY:  Th^  Coast  Guard  is  reopening 
the  comment  beriod  for  the  notice  of 
proposed  rulepnaking  (NPRM)  for 
Handling  of  Glass  1  (Explosive) 
Materials  or  Qther  Dangerous  Cargoes 
within  or  Contiguous  to  Waterfront 
Facihties  to  March  1,  1999  to  allow 
additional  tinie  for  public  comment. 

DATES:  CommBnts  must  reach  the  Coast 
Guard  on  or  before  March  1, 1999. 
ADDRESSES:  yIdu  may  mail  comments  to 
the  Docket  Management  FaciUty 
[USCG-1998-|4302l,  U.S.  Department  of 
Transportation  (DOT).  Room  PL-401. 
400  Seventh  Street  SW.,  Washington, 
DC  20590-Ooil,  or  deliver  them  to  room 
PL-401,  locatW  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.n^.  and  5  p.m.,  Monday 
through  Fridakf,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329.  1 

The  Docket  Management  Facility 
maintains  the]  public  docket  for  this 
rulemaking.  Qomments  will  become  part 
of  this  docket  jand  will  be  available  for 
inspection  or  Copying  at  room  PL-401, 
located  on  th^  Plaza  Level  of  the  Nassif 
Building  at  thfe  above  address  between 


9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  electronically  access  the 
public  docket  for  this  rulemaking  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  NPRM 
provisions,  contact  LCDR  John  Farthing, 
Project  Manager,  Vessel  and  Facility 
Operating  Standards  Divisions,  Coast 
Guard,  telephone  202-267-6451, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
For  information  on  the  public  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Cominents 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  If  you  submit  comments, 
you  should  include  your  name  and 
address,  identify  this  notice  (USCG- 
1998—4302)  and  the  specific  section  or 
question  in  this  document  to  which 
your  comments  apply,  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  a  public 
meeting  by  vmting  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  The  request  must 
identify  this  docket  (USCG-1998-4302] 
and  should  include  the  reasons  why  a 
public  meeting  would  be  helpful  to  this 
rulemaking.  If  we  determine  that  a 
meeting  should  be  held,  we  will 
announce  the  time  and  place  in  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  regulations  in  33  CFR  part  126 
prescribing  requirements  for  designated 
waterfront  facilities  that  handle,  store, 
and  transfer  hazardous  materials  to  and 
from  vessels  were  written  in  the  1950s 
£ind  have  never  been  significantly 
updated.  On  October  29,  1998  (63  FR 
57964),  we  pubhshed  a  NPRM 
proposing  to  amend  part  126  by 
updating  the  requirements  to  meet 
current  industry  standards  for 
containerized  hazardous  material 


cargoes.  The  closing  date  for  the  original 
comment  period  was  scheduled  for 
December  28, 1998. 

During  the  original  NPRM  comment 
period  we  received  several  comments 
requesting  an  extension  of  the  comment 
period.  One  comment  fi'om  an  industry 
group  potentially  affected  by  these 
regulations  stated  that  it  is  meeting  in 
mid-December  and  needs  more  time  to 
develop  comments.  Another  comment 
indicated  difficulty  meeting  the 
December  28, 1998  deadline  because  the 
shipping  industry  is  typically  very  busy 
during  the  holiday  season.  We  accept 
these  as  reasonable  requests  and  we  are 
reopening  the  NPRM  comment  period 
by  60  days.  The  new  NPRM  comment 
period  will  close  March  1, 1999. 

Dated:  January  5, 1999. 

Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

[FR  Doc.  99-536  Filed  1-11-99;  8:45  am] 

BILUNG  COOE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-1 89-01 28;  FRL-6217-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California — 
South  Coast 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
in  part  and  disapprove  in  part  a  state 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  California  to 
provide  for  attainment  of  the  ozone 
national  ambient  air  quality  standard 
(NAAQS)  in  the  Los  Angeles-South 
Coast  Air  Basin  Area  (South  Coast).  EPA 
is  proposing  the  approval  and 
disapproval  of  the  SIP  revisions  under 
provisions  of  the  Clean  Air  Act  (CAA) 
regarding  EPA  action  on  SIP  submittals, 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 

DATES:  Written  comments  must  be 
received  by  February  11, 1999. 

ADDRESSES:  Comments  should  be  sent  to 
Dave  Jesson,  Air  Planning  Office  (AIR- 
2),  Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

The  rulemaking  docket  for  this  notice 
is  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
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business  hours.  A  reasonable  fee  may  be 
charged  for  copying  parts  of  the  docket. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  following 
locations: 
Cahfomia  Air  Resources  Board,  2020  L 

Street,  Sacramento,  California 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson  at  (415)  744-1288. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 
1.  Introduction 

This  proposed  action  relates  to  a  1997 
revision  to  the  1994  ozone  SIP  for  the 
South  Coast.'  The  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  adopted  the  revision  within 
weeks  of  EPA's  approval  of  the  1994 
ozone  SIP.  The  1997  proposed  revision 
to  the  ozone  SIP  was  not  federally 
required,  but  was  adopted  to  address,  in 
a  comprehensive  and  consistent  fashion, 
federal  and  state  requirements  for 
particulate  matter,  carbon  monoxide, 
and  nitrogen  dioxide,  and  state 
requirements  for  an  ozone  plan  update. 
In  order  to  understand  the  basis  for 
EPA's  proposed  disapproval  of  the  1997 
revision,  it  is  necessary  to  understand 
the  1994  ozone  SIP,  several  aspects  of 
which  are  unique.  An  overview  of  the 
1994  ozone  SIP  for  the  South  Coast 
appears  below,  followed  by  a 
description  of  the  1997  proposed 
revision. 

2. 1994  South  Coast  Ozone  SIP 

On  November  15, 1994,  the  State  of 
California  submitted  the  1994  ozone 
plan  for  the  South.  The  plan  was 
subsequently  amended  and  we 
approved  the  plan  on  September  25, 
1996,  as  the  first  fully  approved  and 
federally  enforceable  ozone  SIP  for  the 
South  Coast. 

The  1994  plan  was  built  on  4  decades 
of  State  and  local  leadership  in 
researching,  developing,  adopting,  and 
implementing  new  air  pollution  control 
strategies.  By  that  date,  the  California 
and  South  Coast  air  quality  agencies  and 
industry  had  a  world-wide  reputation 
for  pushing  technological  progress  to 
achieve  the  world's  cleanest  cars,  fuels, 
consumer  products,  industrial  controls, 
and  paints  and  coatings. 

As  a  direct  result  of  this  extraordinary 
effort  by  elected  officials,  governmental 


agencies,  industry,  and  the  residents  of 
Southern  California,  air  pollution  levels 
had  been  dramatically  reduced:  the 
number  of  days  per  year  with  dirty  air 
and  the  peak  concentrations  had 
dropped  by  more  than  60  percent,  and 
severe  episode  days  (where  health 
warnings  are  issued  to  all  residents  and 
pollution-generating  activities  must  be 
curtailed)  had  been  completely 
eliminated.  This  accompUshment  is 
more  remarkable  in  view  of  Southern 
CaUfomia's  extraordinary  growrth  during 
these  years  and  the  continued 
dependence  of  the  area  on  private 
vehicle  use. 

Despite  the  State  and  local 
achievements,  however.  Southern 
California  in  1994  continued  to  have  by 
far  the  dirtiest  air  in  the  country.  For 
example,  the  South  Coast  in  1994 
recorded  1-hour  levels  at  or  above  0.120 
parts  per  million  (ppm)  for  ozone,  or 
smog,  on  107  days  in  the  Los  Angeles- 
Long  Beach  area  and  123  days  in  the 
Riverside-San  Bemeudino  area,  while 
other  major  metropolitan  areas  had 
values  at  or  above  0.120  ppm  on  far 
fewer  days:  Houston  32,  New  York  9, 
Detroit  6,  Philadelphia  5,  Atlanta  4,  and 
Chicago  2.^  Similarly,  the  South  Coast 
has  recorded  particulate  matter  or  (soot) 
and  carbon  monoxide  pollution  levels 
greater  than  other  urban  areas  in  the 
U.S.,  and  was  the  only  area  of  the 
country  in  violation  of  the  nitrogen 
dioxide  NAAQS  under  the  1990  CAA 
Amendments. 

Recognizing  that  all  residents  have  a 
right  to  clean  air  and  that  clean  air 
investments  have  a  high  benefit-cost 
ratio,'  the  California  Air  Resources 
Board  (CARB)  and  SCAQMD  cooperated 
in  the  adoption  of  a  1994  plan  laying 
out  the  strategies  that  would  bring  clean 
air  by  the  federal  deadUne  of  2010. 

The  State  committed  to  implement  9 
new  mobile  source  control  measures,  an 
enhanced  motor  vehicle  inspection  and 
maintenance  (or  Smog  Check)  program, 
and  incremental  regulatory  reductions 
in  the  smog-forming  constituents  of 
consumer  products  and  pesticides,  and 
to  develop  advanced,  long-term  controls 


'  For  a  description  of  the  boundaries  of  the  Los 
Angeles-South  Coast  Air  Basin,  see  40  CFR  81.305. 
The  nonattainment  area  includes  all  of  Orange 
County  and  the  more  populated  portions  of  Los 
Angeles,  San  Bernardino,  and  Riverside  Counties. 


'The  national  ambient  air  quality  standard 
(NAAQS)  for  ozone  is  0.12  ppm  averaged  over  a  1- 
hour  period. 

'  The  Socioeconomic  Assessment  Report  for  the 
J994  Air  Quality  Management  Plan  (SCAQMD. 
August  1994)  calculated  total  benefits  of  clean  air 
achieved  under  the  plan  to  exceed  total  plan  costs 
by  between  S0.9  and  Sl.S  billion  per  year.  This 
calculation  applies  to  ozone,  PM.  and  visibility 
benefits,  but  does  not  include  unquantifiable 
benefits  such  as  reduction  in  chronic  illness, 
reduction  in  lung  function  in  human  beings, 
reduced  damage  to  livestock  and  plant  life,  and 
erosion  of  building  materials.  Furthermore,  75%  of 
the  costs  of  the  plan  are  associated  with  measure 
TCM-04  (transportation  improvements). 


for  onroad  and  nonroad  vehicles  and 
engines. 

The  Governing  Board  of  the  SCAQMD 
and  the  Southern  California  Association 
of  Governments  (SCAG)  committed  to 
implement  60  new  specific  controls, 
and  SCAQMD  also  bound  itself  to 
achieve  additional  emission  reductions 
in  the  future  &t)m  advanced  technology 
measures. 

Together  these  State  and  local 
measures  would  reduce  the  1990 
emissions  level  of  2878  tons  per  day 
(tpd)  to  1032  tpd.  Modehng  analyses  by 
the  SCAQMD  estimated,  however,  that 
the  smog  problem  could  not  be  solved 
without  an  additional  156  tpd  reduction 
in  pollutants.  The  State  determined  that 
we  should  achieve  these  remaining 
reductions  by  promulgating  national 
mobile  source  controls  in  accordance 
with  our  new  authorities  under  the  1990 
CAA  Amendments. 

We  concluded  that  California  had  no 
authority  imder  the  U.S.  Constitution  or 
the  Clean  Air  Act  to  require  us  to 
contribute  particular  measures  and 
emissions  reductions  to  the  SIP  for  the 
South  Coast.  We  appreciated,  however, 
the  significant  level  of  commitment  by 
the  State  and  SCAQMD  reflected  in  the 
1994  ozone  plan  and  we  vdshed  to  do 
our  share  in  contributing  further  mobile 
source  controls  consistent  with  our 
national  authorities  and  responsibilities. 
We  also  saw  merit  in  the  State's  desire 
to  cooperate  with  us  in  negotiating  with 
affected  industry  consistent  Federal  and 
Cahfomia  mobile  source  stfuidards. 

We  therefore  approved  the  1994 
ozone  SIP  based  upon  commitments  by 
the  State  and  EPA  to  participate  in  a 
public  consultative  process  on  mobile 
source  controls,  leading  to  a  decision  in 
mid-1997  on  what  further  reductions 
needed  to  be  achieved  and  which  entity 
should  have  responsibility  for  them.  We 
and  California  further  committed  to 
adopt  any  additional  controls,  as 
necessary  and  appropriate,  to  achieve 
the  emission  reductions  required  for 
attainment  of  the  ozone  standard  in  the 
South  Coast. 

We  believe  that  we  have  now 
achieved,  or  have  rulemaking  in 
progress  to  accomplish,  almost  all  of  the 
reductions  the  State  purported  to  assign 
to  us  in  the  1994  ozone  SIP — 
approximately  145  tpd  out  of  a  156  tpd 
"assignment."  This  is  the  result  of  close 
coordination  between  California  and 
EPA  and  cooperation  by  manufacturers 
and  users  of  mobile  source  engines  and 
equipment,  culminating  in  agreements 
on  aggressive  new  standards  for  trucks 
and  buses  and  most  categories  of 
nonroad  mobile  sources,  ranging  from 
forklifts  to  outboard  engihes,  and  from 
locomotives  to  tractors.  We  believe  that 
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these  aggressive  Federal  controls  will 
have  clean  air  benefits  nationally,  and 
that  the  stringent  new  standards  will 
ensure  that  4ll  sources  of  the  pollution 
problem  contribute  their  share  to 
needed  eraiseion  reductions. 

Cahfomiais  plan  assumed,  however, 
that  stringent  new  emissions  standards 
would  be  set]  for  aircraft  engines  and 
ocean-going  vessels.  Unfortunately,  the 
international  standard-setting  process 
for  commercial  aircraft  engines  and 
ocean-going  vessels  has  not  resulted  in 
standards  th|t  will  benefit  the  South 
Coast  appreciably  by  2010,  especially  in 
view  of  the  long  life-span  of  these 
engines.  Mo^over,  the  State  assumed  an 
unrealisticaliy  rapid  turnover  rate  for 
harbor  craft,  and  therefore 
overestimate^  reductions  that  would  be 
achieved  in  2010,  even  by  a  very 
stringent  federal  standard. 

While  we  ind  the  State  continue  to 
work  with  the  ports,  shippers,  airports, 
and  airlines  I  o  achieve  reductions  from 
their  operatii  ins,  we  now  expect  that 
there  will  remain  a  small  shortfall  in  the 
"federal"  category.  Unfortimately,  the 
SCAQMD  hap  filed  a  suit  against  us  to 
promulgate  the  aircraft  and  ocean-going 
vessel  standards  postulated  by  the  State, 
although  all  parties  are  now  aware  that 
the  standard)  are  set  internationally  emd 
that  the  interhational  standards  recently 
adopted  will  not,  in  fact,  achieve  the 
reductions  anticipated  by  the  State  in  its 
1994  SIP  submittal. 

The  SCAQ^^D  has  also  sued  us  to  end 
the  public  consultative  process  by 
making  specie  additional  federal 
commitment^  to  adopt  regulations  for 
all  remaining  emission  reduction 
assignmentsJln  response  to  a  suit  from 
environmental  groups,  we  have  already 
negotiated  a  i  lettlement  that  requires  us 
by  June  1,  19  )9,  to  conclude  the  public 
consultative  )rocess,  determine 
remaining  rei  ponsibilities  of  the  State 
and  EPA,  anc  schedule  adoption  of 
controls  to  fulfill  those  responsibilities. 

Thus,  we  b  elieve  that  both  District 
suits  are  a  w£  ste  of  public  resources, 
and  we  concljude  that  it  would  be 
inconsistent  tvith  our  pending 
obligations  td  resolve  the  public 
consultative  process  for  us  to  approve  a 
new  South  Cjast  SIP  that  includes 
Federal  assignments  to  undertake 
discretionary!  controls. 

3.  1997  SouUJ  Coast  Ozone  Plan 

As  we  ftnanzed  our  approval  of  the 
1994  ozone  SIP,  the  SCAQMD  unveiled 
a  replacement  plan.  This  revised  plan 
abandoned,  rjlaxed,  or  postponed 
approximatel  y  30  measiues  in  the  ozone 
SIP.  The  revised  plan  employed  new 
growth  proje<  tions,  new  inventories, 
and  new  moc  eling  analyses  to  support 


the  proposition  that  the  area  could  meet 
the  minimum  statutory  progress 
requirements  and  eventually  attain  the 
ozone  NAAQS  despite  the  extensive 
rollback  in  near-term  controls. 

When  the  revised  plan  was 
announced,  we  indicated  our  serious 
concerns  about  the  direction  of  the  plan, 
particularly  its  backsliding  at  the  very 
time  we  were  issuing  revised  ozone 
NAAQS  and  new  fine  particulate  matter 
(PM-2.5)  NAAQS  that  would  require 
still  greater  levels  of  control  than  were 
reflected  in  the  1994  ozone  SIP.  We 
noted  that  the  extremely  high  ozone  and 
PM  levels  in  the  South  Coast  continued 
to  represent  one  of  our  country's  most 
severe  environmental  and  public  health 
problems — problems  highlighted  by  the 
hundreds  of  scientific  studies  that 
formed  the  basis  of  the  new  and  revised 
NAAQS.  We  encouraged  the  District  to 
focus  on  implementation  of  the  newly 
approved  SIP  and,  if  measures  proved  to 
be  infeasible  or  ineffective,  to  adopt 
replacement  measures  in  order  to 
sustain  progress. 

The  SCAQMD  nevertheless  adopted 
the  revised  plan  in  November  1996,  and 
the  State  submitted  the  plan  as  a 
proposed  SIP  revision  in  early  February 
1997.  We  continued  to  express  our 
concerns  and  to  remind  the  SCAQMD 
that  the  District,  responsible  for  pubUc 
health  in  the  most  polluted  area  of  the 
country,  had  an  obligation  to  increase 
its  efforts  rather  than  regress.  We  have 
repeatedly  indicated  that  we  support  the 
District's  flexibility  to  amend  or  replace 
any  measure  when  it  is  determined  to  be 
infeasible  or  ineffective,  but  we  cannot 
support  the  significant  relaxation  of  the 
SIP  represented  by  the  1997  plan. 

After  adopting  a  plan  revision  that 
postponed  or  eliminated  most  of  the 
near-term  measures  in  the  1994  ozone 
SIP,  the  District  has  since  failed  to  meet 
most  of  its  implementation 
commitments  in  the  1997  ozone  plan. 
This  is  consistent  with  the  District's 
record  over  the  past  4  years,  during 
which  the  SCAQMD  has  adopted  and 
revised  credit  and  trading  rules  and  has 
amended  existing  prohibitory  rules  to 
postpone  compliance  dates,  but  has 
adopted  only  a  handful  of  new  measures 
designed  to  reduce  pollution  levels. 

On  September  26, 1997, 
environmental  groups  sued  the 
SCAQMD  and  CARB  in  federal  district 
court,  seeking  a  court  order  to  compel 
the  agencies  to  meet  their  federally 
enforceable  commitments  to  adopt  and 
implement  control  measures  in  the  1994 
ozone  SIP.  We  urged  the  parties  to 
attempt  settlement  and  we  provided  a 
facilitator  for  the  sessions.  Negotiations 
began  in  the  early  Spring  of  1998,  and 
a  proposed  settlement  was  drafted  in 


late  June.  The  SCAQMD  Governing 
Board,  however,  rejected  the  proposed 
settlement  in  Jime  1998. 

On  November  4. 1998,  the  SCAQMD 
filed  suit  against  us  to  compel  our 
action  on  the  1997  plans,  repeating  the 
argiunent  that  the  plan  should  be 
approved.  We  have  been  consistent  in 
expressing  our  contrary  view,  that  the 
Clean  Air  Act  gives  us  authority  to 
approve  revised  SIPs  but  does  not  allow 
us  to  approve  revisions  that  represent  a 
significant  retreat  ft-om  the  approved 
SIP.  We  believe  that  it  would  be 
particularly  ill-advised  to  approve  major 
relaxations  in  the  South  Coast,  where 
the  public  suffers  by  far  the  worst 
pollution  levels  in  ihe  country. 

We  continue  to  hope  that  the 
SCAQMD  will  decide  to  meet  its 
difficult  responsibilities  to  protect 
public  health  and,  in  so  doing,  will  both 
strengthen  the  plan  and  begin  fully  to 
implement  the  plan  to  fulfill  the  1994 
plan's  promise  of  clean  air  progress. 

B.  The  South  Coast  Ozone  Problem 

Ground-level  ozone  is  formed  when 
nitrogen  oxides  (NOx),  volatile  organic 
compounds  (VOCs),  and  oxygen  react  in 
the  presence  of  sunlight,  generally  at 
elevated  temperatures.*  Strategies  for 
reducing  smog  typically  require 
reductions  in  both  VOC  and  NOx 
emissions. 

Ozone  causes  serious  health  problems 
by  damaging  lung  tissue  and  sensitizing 
the  lungs  to  other  irritants.  When 
inhaled,  even  at  very  low  levels,  ozone 
can  cause  acute  respiratory  problems; 
aggravate  asthma;  cause  temporary 
decreases  in  lung  capacity  of  15  to  20 
percent  in  healthy  adults,  cause 
inflammation  of  lung  tissue;  lead  to 
hospital  admissions  and  emergency 
room  visits;  and  impair  the  body's 
immune  system  defenses,  making 
people  more  susceptible  to  respiratory 
illnesses,  including  bronchitis  and 
pneumonia.  Children  are  most  at  risk 
ft'om  exposure  to  ozone  because  they 
breathe  more  air  per  pound  of  body 
weight  than  adults;  their  respiratory 
systems  are  still  developing  and  thus 
more  susceptible  to  environmental 
threats;  and  children  exercise  outdoors 
more  than  adults  in  the  high-ozone 
months  of  summer. 

Direct  exposure  to  NOx  and  VOCs 
also  has  adverse  pubUc  health 
consequences.  Exposure  to  elevated 
NOx  concentrations  can  reduce 
breathing  efficiency,  increase  lung  and 
airway  irritation,  and  exacerbate 
symptoms  of  respiratory  illness,  lung 


'The  South  Coast  plan  sometimes  substitutes  the 
term  Reactive  Organic  Gases  (ROG)  for  VOC  These 
tenns  are  essentially  synonymous. 
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congestion,  wheeze,  and  increased 
bronchitis  in  children.  VOCs  include 
many  toxic  compounds  (such  as 
benzene),  which  can  cause  respiratory, 
immunological,  neiu-ological, 
reproductive,  developmental,  and 
mutagenic  problems.  Some  VOCs  have 
been  identified  as  probable  or  known 
human  carcinogens. 

Since  the  strategies  in  the  1994  ozone 
SIP  and  1997  ozone  plan  address  VOC 
and  NOx.  the  primary  prec\irsor  of 
particulate  matter  in  the  South  Coast, 
the  plans  also  affect  PM  concentrations. 

Particulate  matter  is  associated  with  a 
niimber  of  significant  respiratory  and 
cardiovascular-related  effects,  including 
premature  death,  increased 
hospitahzation,  increased  emergency 
room  visits,  increased  respiratory 
symptoms,  increased  disease  (especially 
among  children  and  people  with  limg 
disease  such  as  asthma),  and  decreased 
limg  function. 

Both  ozone  and  PM  damage 
vegetation.  Experimental  studies  on  the 
major  commercial  crops  in  the  U.S. 
suggest  that  ozone  may  be  responsible 
for  significant  agricultural  crop  yield 
losses. 

Under  section  109  of  the  CAA,  EPA 
established  primary,  health-related 
NAAQS  for  ozone:  0.12  ppm  averaged 
over  a  1-hour  period.  See  44  FR  8220 
(February  8,  1979).  EPA  also  set  NAAQS 
for  particulate  matter  up  to  10  microns 
in  diameter  (PM-10):  150  micrograms 
per  cubic  meter  (ug/m3)  averaged  over 
a  24-hour  period,  and  50  ug/m3  as  an 
annual  arithmetic  average  of  the  24-hour 
samples.  See  52  FR  24672  (July  1,  1987). 

On  July  18, 1997,  EPA  reaffirmed  the 
annual  PM-10  standard  and  slightly 
revised  the  24-hour  standard  (62  FR 
38651).  At  the  same  time,  EPA  also 
established  two  new  standards  for  PM, 
both  applying  only  to  particulate  matter 
up  to  2.5  microns  in  diameter  (PM-2.5). 
Finally,  on  July  18, 1997.  EPA  also 
revised  the  ozone  NAAQS,  replacing  the 
1-hour  standard  with  a  standard  of  0.08 
ppm  averaged  over  an  8-hour  period  (62 
FR  38855).  EPA  has  not  yet  issued 
specific  plan  and  control  requirements 
for  the  new  and  revised  NAAQS. 

The  South  Coast  has  continuously 
had  by  far  the  worst  1-hour  ozone 
concentrations  in  the  coimtry,  both  in 
terms  of  peak  concentrations  and 
number  of  violations.  While  the  South 
Coast  ozone  levels  have  greatly 
improved  over  the  years,  the  trend  is  not 
continuous.  For  example,  in  1998  there 
have  been  12  Stage  I  Alerts  (which  are 
triggered  by  ozone  concentrations  at  or 
above  0.20  ppm),  compared  to  only  1  in 
1997. 

The  South  Coast  typically  has  among 
the  worst  PM-10  annual  mean  and  24- 


hour  concentration  in  the  coimtry.  Last 
year,  the  South  Coast  had  the  second 
worst  PM-10  annual  mean 
concentration  of  U.S.  lubanized  areas, 
with  only  Phoenix  recording  a  worse 
level. 

C.  Clean  Air  Act  Requirements 

The  Federal  CAA  was  substantially 
amended  in  1990  to  establish  new 
planning  requirements  and  attainment 
deadlines  for  the  NAAQS.  Under 
section  107(d)(1)(C)  of  the  Act,  areas 
designated  nonattainment  prior  to 
enactment  of  the  1990  amendments, 
including  the  South  Coast,  were 
designated  nonattainment  by  operation 
of  law. 

Under  section  181(a)  of  the  Act,  each 
ozone  area  designated  nonattainment 
under  section  107(d)  was  also  classified 
by  operation  of  law  as  either  marginal, 
moderate,  serious,  severe,  or  extreme, 
depending  on  the  1986-1988  design 
value  for  the  area.  An  ozone  area  with 
a  design  value  at  and  above  0.280  ppm 
was  classified  as  extreme.  The  South 
Coast  was  the  only  area  so  classified. 
Section  181(a)  sets  attainment  deadlines 
for  each  class  of  area.  The  attainment 
date  for  an  extreme  area  is  as 
expeditiously  as  practicable  but  no  later 
than  November  15,  2010. 

Section  172  of  the  Act  contains 
general  requirements  applicable  to-SIPs 
for  nonattainment  areas.  Section  182  of 
the  Act  set  out  additional  air  quality 
planning  requirements  for  ozone 
nonattainment  areas. 

The  most  fundamental  of  these 
nonattainment  area  provisions 
applicable  to  the  South  Coast  is  the 
requirement  that  the  State  submit  by 
November  15,  1994,  a  SIP  demonstrating 
attainment  of  the  ozone  NAAQS.  This 
demonstration  must  be  based  upon 
enforceable  measures  to  achieve 
emission  reductions  leading  to 
emissions  at  or  below  the  level 
predicted  to  result  in  attainment  of  the 
NAAQS  throughout  the  nonattainment 
area.  The  measures  must  be 
implemented  expeditiously  and  must 
ensure  attaimnent  no  later  than  the 
applicable  CAA  deadline. 

EPA  has  issued  a  "General  Preamble" 
describing  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SIPs  submitted  under  Title  I  of  the  Act. 
See  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28.  1992. 
The  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  EPA's  preliminary  interpretations  of 
Title  I  requirements.  In  this  proposed 
rulemaking  action,  EPA  applies  these 
policies  to  the  South  Coast  ozone  SIP 
submittal,  taking  into  consideration  the 
specific  factual  issues  presented. 


D.  SIP  Submittals  Must  Meet 
Requirements  of  the  Pre-Existing 
NAAQS 

Before  the  SCAQMD  adopted  the  1997 
ozone  plan,  EPA  had  already  announced 
its  intention  to  issue  new  and  revised 
ozone  and  PM  NAAQS.  The  SCAQMD 
included  in  Chapter  10  of  the  1997 
South  Coast  Air  Quality  Management 
Plan  (AQMP)  an  initial  analysis  of  the 
emission  reductions  that  might  be 
needed  to  attain  the  anticipated  new 
and  revised  ozone  and  PM  NAAQS.  The 
SCAQMD  concluded  that  significantly 
greater  reductions  would  be  required  to 
attain  the  new  and  revised  NAAQS  that 
were  under  consideration.  However,  the 
SCAQMD  prepared  the  plans  to  address 
only  the  NAAQS  then  in  effect. 

Although  EPA  has  now  promulgated 
revised  ozone  NAAQS.  EPA  is  not 
evaluating  the  plan  based  upon  the 
NAAQS  issued  in  1997.  The  Agency 
will  not  require  states  to  submit  SIPs  to 
address  the  revised  NAAQS  for  several 
years.  The  pre-existing  1-hour  ozone 
NAAQS  remain  in  effect  in  each 
nonattainment  area  until  the  area  attains 
NAAQS.  Thus,  the  1-hour  NAAQS  of 
0.12  ppm  will  not  be  revoked  in  the 
South  Coast  until  the  area  has  recorded 
3  years  with  no  more  than  3 
concentrations  at  or  above  0.125  ppm  at 
any  monitor.  State  and  local  agencies 
remain  under  an  obligation  to  adopt  and 
implement  SIPs  to  attain  the  pre- 
existing ozone  NAAQS  until  the  EPA 
revokes  the  NAAQS  for  the  area.' 

E.  EPA  Actions  on  Prior  South  Coast 
Ozone  SIP  Revisions 

The  SCAQMD  adopted  an  ozone  plan 
on  September  9,  1994.  This  plan,  which 
was  included  in  the  1994  South  Coast 
AQMP.  was  supplemented  by  State 
measures  adopted  by  GARB  and  was 
submitted  as  a  proposed  revision  to  the 
CaUfomia  SIP  on  November  15. 1994. 
On  July  10. 1996,  GARB  submitted  an 
extensive  revision  to  the  South  Coast 
control  measure  adoption  schedule,  to 
adjust  for  sUppage  in  the  plan's  initial 
implementation.  On  January  8, 1997  (62 
FR  1150).  EPA  finalized  approval  of  the 
South  Coast  ozone  plan,  including  the 
ozone  portions  of  the  1994  South  Coast 


'  EPA  haa  determined  that  subpart  2  of  part  D  of 
Title  I  of  the  CAA  should  continue  to  apply  as  a 
matter  of  law  for  the  purposes  of  achieving 
attainment  of  the  current  1-hour  ozone  standard 
until  an  area  attains  the  standard.  See  the  final  rule 
promulgating  the  revised  ozone  NAAQS  (July  18, 
1997,  at  62  FR  38873  for  ozone),  "Implementation 
Plan  for  Revised  Air  Quality  Standards"  (July  18. 
1997,  at  62  FR  38424),  and  "Guidance  for 
Implementing  the  1-Hour  Ozone  and  Pre-Existing 
PMlO  NAAQS"  (memo  from  ''ichard  D.  Wilson. 
Acting  Assistant  Administrate  .  for  Air  and 
Radiation,  dated  December  29. 1997). 
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AQMP.  as  amended  in  1996,  and  the 
State  measurak.* 

F.  South  Coa^  1997  Plan  Revision 

On  Februari  5,  1997,  CARB  submitted 
as  a  revision  to  the  California  SIP  the 
1997  Air  Quality  Management  Plan  for 
the  South  Coaist  Air  Basin  (SCAB), 
Antelope  Valljey,  and  Coachella  Valley, 
adopted  by  th^  SCAQMD  on  November 
15,  1996.  Thid  submittal  addressed  all 
four  pollutantk  for  which  the  South 
Coast  was  designated  nonattairunent: 
ozone,  PM-ld,  carbon  monoxide  (CO) 
and  nitrogen  dioxide  (N02). 

EPA  has  prayiously  acted  on  two 
components  cJF  the  1997  AQMP.  On 
April  21,  1998,  EPA  granted  interim 
final  approval]  to  the  1997  South  Coast 
CO  plan  (63  FJ?  19661).'  EPA  has  also 
fully  approve^  the  1997  South  Coast 
N02  attainment  and  maintenance  plan 
and  the  State'l  request  on  March  4, 
1998,  to  redesignate  the  South  Coast  to 
attainment  foi|N02  (63  FR  39747,  July 
24.  1998). 

The  ozone  afeid  PM-10  portions  of  the 
South  Coast  1*97  AQMP  became 
complete  by  o  leration  of  law  on  August 
5, 1997.8  sCAi  JMD  and  CARB  intend 
the  1997  ozonj  plan  to  supersede 
completely  tho  1994  ozone  SIP  with 
respect  to  the  SCAQMD  portion  of  the 
plan.  As  discussed,  EPA  has  not  yet 
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plan  had  been  a 
particularly,  60  FT 
approving  CARB 
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plan  elements  depend,  in  part. 
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I  e  completeness  criteria  on 
[55  FR  5830)  and.  pursuant  to 
of  the  CAA,  revised  the  criteria 
(56  FR  42216). 


issued  its  interpretation  of  CAA  section 
172(e)  to  prevent  backsliding  in  PM-10 
nonattainment  areas.  EPA  intends  to 
propose  action  on  the  South  Coast  1997 
PM-10  plan  in  separate  rulemaking. 

The  State  has  revised  several  of  its 
ovsrn  measures  that  are  part  of  the  South 
Coast  plan,  but  at  this  time  CARB  has 
submitted  as  a  SIP  revision  only  one  of 
these  changes.  On  April  15. 1998,  CARB 
submitted  new  Measure  M17 
(Additional  Emission  Reductions  from 
Heavy-Duty  Vehicles)  as  a  replacement 
for  Measure  M7  (Accelerated  Retirement 
of  Heavy-Duty  Vehicles).  EPA  will  take 
action  on  Measure  Ml  7  in  separate 
rulemaking. 

The  1997  ozone  plan  includes,  among 
other  things,  attainment  demonstrations 
based  on  updated  VMT  projections 
reflecting  new  forecasts  prepared  by 
SCAG,  an  amended  Regional  Mobility 
Element  adopted  by  SCAG,  revised 
motor  vehicle  emissions  estimates  using 
California's  EMFAC7G  and  BURDEN7G 
program,  new  stationary  and  area  source 
emission  inventories,  amended 
SCAQMD  control  measure 
commitments,  and  revised  Urban 
Airshed  Modeling  (UAM),  using  the 
new  inventories  and  changes  to  other 
modeling  inputs. 

II.  Review  of  the  Plan  Submittal  and 
Proposed  EPA  Action 

A.  Summary  of  Proposed  Action 

In  this  document,  EPA  is  proposing  to 
approve  in  part  and  disapprove  in  part 
the  1997  ozone  plan.  The  ozone  plan  for 
the  South  Coast  depends  on 
commitments  by  SCAQMD  to  adopt  and 
implement  various  VOC  and  NOx 
control  measures  by  particular  dates  to 
achieve  specific  emission  reductions 
needed  for  progress  and  attainment. 
EPA  proposes  to  disapprove  the  control 
measure  portion  of  the  plan  for  the 
reasons  discussed  in  section  II.D., 
below.  EPA  proposes  also  to  disapprove 
the  progress  and  attainment 
demonstrations  in  the  plan,  since  these 
plan  elements  depend  upon  the  control 
measure  provisions. 

B.  Procedural  Requirements 

Both  SCAQMD  and  CARB  have 
satisfied  applicable  statutory  and 


regulatory  requirements  for  reasonable 
public  notice  and  hearing  prior  to 
adoption  of  the  plan  and  each  of  the 
plan  amendments.  SCAQMD  conducted 
numerous  public  workshops  and  public 
hearings  prior  to  the  adoption  hearing 
on  November  15,  1996,  at  which  the 
1997  AQMP  was  adopted  by  the 
SCAQMD  Governing  Board  (Resolution 
No.  96-23).  On  January  23,  1997,  the 
CARB  Governing  Board  adopted  the 
plan  (Resolution  No.  97-1).  The  plan 
was  submitted  to  EPA  by  Michael  P. 
Kenny,  Executive  Officer  of  CARB,  on 
February  5, 1997.  The  SIP  submittal 
includes  proof  of  publication  for  notices 
of  SCAQMD  and  CARB  public  hearings, 
as  evidence  that  all  hearings  were 
properly  noticed.  Therefore,  EPA 
proposes  to  approve  the  1997  ozone 
plan  as  meeting  the  procedural 
requirements  of  section  110(a)(1)  of  the 
CAA. 

C.  Baseline  and  Projected  Emissions 
Inventory 

The  revised  and  updated  emissions 
inventory  included  in  the  1997  AQMP 
conforms  to  EPA's  guidance 
documents.'  This  EPA  guidance  allows 
approval  of  California's  motor  vehicle 
emissions  factors  in  place  of  the 
corresponding  federal  emissions  factors. 
The  motor  vehicle  emissions  factors 
used  in  the  plan  were  generated  by  the 
CARB  EMFAC7G  and  BURDEN  7G 
program.  The  gridded  inventory  for 
motor  vehicles  was  then  produced  using 
an  updated  Caltrans  Direct  Travel 
Impact  Model  (DTIM2)  (Systems 
Applications  International,  1994)  to 
combine  EMFAC7G  data  with 
transportation  modeling  performed  by 
SCAG. 

SCAG  provided  the  baseline 
socioeconomic  data  used  in  the  plan. 
These  forecasts  include  the  following 
predicted  growth  through  the  ozone 
attainment  year. 


»  See,  for  example.  Procedures  for  the  Preparation 
of  Emission  Inventories  for  Carbon  Monoxide  and 
Precursors  of  Ozone,  Volume  I:  General  Guidance 
for  Stationary  Sources.  EPA — 450/4-91-016; 
Procedures  for  Emission  Inventory  Preparation, 
Volume  rV:  Mobile  Sources.  EPA — 450/5-91-026d 
Revised. 
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1997  AQMP  Baseline  Socioeconomic  Forecasts 

[In  millions] 

Category 

1993 

2000 

2010 

PoDulation  

13.8 

293.3 

31.2 

14.8 

317.9 

33.2 

16  7 

Dallv  Vehicle  Miles  Traveled  (VMT) ~.: 

377  9 

Dallv  Vehicle  Trios  

37  9 

EPA  notes  that  these  predictions 
assume  that  the  area's  growth  will 
increase  at  rates  considerably  below 
long-term  historic  trends. 'o  This  makes 
it  particularly  important  for 
transportation  agencies  to  track  actual 
VMT  and  trip  numbers  carehilly,  and  to 
trigger  remedial  actions,  if  necessary, 
before  the  plan  fails  to  meet  scheduled 
reduction  targets.  The  growth 
projections  for  industrial  categories  are 
also  generally  lower  than  past  trends, 
and  EPA  strongly  encourages  the 
SCAQMD  to  revise  the  emission 
inventories  and  adopt  additional  control 
measures,  as  may  be  necessary,  if 
information  suggests  that  growrth  will 
exceed  the  SIP  projections. 

The  plan  includes  interpolated 
inventories  for  all  milestone  years  for 
ozone  precursors.  The  methodologies 
used  to  prepare  the  base  year  and 
projected  emissions  inventories,  as 
described  in  Chapter  3  and  Appendix  3 
of  the  AQMP,  are  acceptable. 
Accordingly,  EPA  proposes  to  approve 
the  1997  ozone  plan  wdth  respect  to  the 
emissions  inventory  requirements  of 
sections  172(c)(3)  and  182(a)(1)  of  the 
CAA. 

D.  Control  Measures 

CAA  sections  110(a)(2)(A)  and 
172(c)(6)  require  that  all  measures  and 
other  elements  in  the  SIP  be 
enforceable.  As  discussed  at  length  in 
EPA's  approval  of  the  1994  CaUfomia 
ozone  SEPs,  EPA  has  interpreted  these 
provisions  to  allow  for  approval  of 
attainment  demonstrations  that  rely,  in 
part,  on  commitments  to  adopt  and 
implement  rules  in  the  future,  so  long 
as  the  commitments  are  specific  and 
enforceable  (see  57  FR  13556  and  13568, 
April  16, 1992;  and  62  FR  1155-1157, 
January  8, 1997). 

The  attainment  demonstration  in  the 
1997  ozone  plan  rests  on  emission 
reductions  derived  from  adopted 
regulations  and  from  rules  and  programs 
which  SCAQMD  commits  to  adopt.  The 
plan  measures  that  are  scheduled  for 


'"The  1997  AQMP's  growth  projections  are  also 
considerably  reduced  from  those  used  in  the  1994 
ozone  SIP,  which  used  2010  projections  of  17.4 
million  for  population,  413.9  million  mites  for  daily 
VMT,  and  45.7  million  vehicle  trips  per  day. 


adoption  in  the  future  are  commonly 
referred  to  as  "committal  measures."  In 
the  case  of  the  South  Coast,  the 
committal  measures  are  further  divided 
into  near-term  measures  and  long-term 
(or  new-technology)  measures,  which 
are  authorized  for  extreme  ozone 
nonattainment  areas  imder  CAA  section 
182(e)(5).  The  1994  ozone  SIP  contains 
66  near-term  control  measures  for 
adoption  by  SCAQMD.  SCAG,  or  local 
governments,  and  5  long-term  measures 
for  adoption  by  SCAQMD.  The  1997 
ozone  plan  includes  36  near-term 
control  measures  for  adoption  by 
SCAQMD,  SCAG,  or  local  governments, 
and  6  long-term  measures  for  adoption 
by  SCAQMD.  Both  plans  contain  the 
same  group  of  near-term  and  long-term 
measures  assigned  to  the  State  or  to  the 
Federal  government  (see  discussion 
below  in  Section  II.D.3.) 

EPA  proposes  to  disapprove  the 
SCAQMD's  committal  measures  for  4 
reasons. 

1.  SCAQMD  Is  Already  in  Default  of 
Many  Control  Measure  Commitments 

Although  the  plan  schedules 
SCAQMD  adoption  of  23  VOC/NOx 
regulations  or  programs  by  the  end  of 
1998,  the  SCAQMD  has  adopted  less 
than  10,  and  no  additional  measures  are 
scheduled  for  adoption  by  the  end  of  the 
year.  EPA  does  not  believe  there  is  a 
basis  for  approving  commitments  to 
adopt  rules  and  programs  or  to  approve 
an  attainment  demonstration  based,  in 
part,  on  reductions  from  these  rules  and 
programs,  if  the  adoption  dates  have 
passed  and  the  rules  or  programs  have 
not  been  adopted.  The  SCAQMD's 
faithful  implementation  of  the  plan 
would  cure  this  deficiency. 

2.  The  Control  Measures  Are  an 
Impermissible  Relaxation  of  the  SIP 

The  commitments  in  the  1997  ozone 
plan  to  adopt  VOC  and  NOx  control 
measures  represent  backsliding  from  the 
1994  ozone  SIP.  The  1997  plan 
abandons,  relaxes,  or  postpones 
approximately  30  control  measures  in 
the  approved  South  Coast  ozone  SIP. 
Specifically,  SCAQMD  removed, 
postponed,  relaxed,  or  shifted  to  a 
"further  evaluation"  category  the 


following  control  measures,  which  were 
scheduled  for  near-term  adoption  in  the 
1994  ozone  SIP:  CTS-A  Electronic 
Components,  CTS-C  Solvent  Cleaning, 
CTS-D  Marine/Pleasure  Craft  Coatings, 
CTS-E  Adhesives,  CTS-F  Motor  Vehicle 
Non-Assembly  Coating,  CTS-G  Paper/ 
Fabric/Film  Coatings,  CTS-H  Metal 
Parts/Product  Coatings,  CTS-I  Graphic 
Arts/Screen  Printing,  CTS-J  Wood 
Products  Coatings,  CTS-K  Aerospace/ 
Component  Coatings,  CTS-L 
Automotive  Assembly  Operations,  CTS- 
02  Solvents  and  Coatings  at  Non- 
RECLAIM  Sources,  CTS-07 
Architectural  Coatings,  FUG-01  Organic 
Liquid  Transfer,  FUG-02  Active 
Draining  of  Liquid  Products,  FUG-04 
Fugitive  Emissions  of  VOCs,  RFL-02 
Gasoline  Dispensing  Facilities,  RFL-03 
Pleasure-Boat  Fueling  Operations, 
CMB-02F  Internal  Combustion  Engines, 
CMB-05  Clean  Stationary  Fuels,  PRC- 
02  Bakeries,  PRC-03  Restaurant 
Operations,  WST-01  Livestock  Waste, 
WST-03  Waste  Burning,  WST-04 
Disposal  of  Materials  Containing  VOCs, 
ISR-01  Special  Events  Centers,  ISR-02 
Shopping  Centers,  ISR-04  Airport 
Ground  Access,  ISR-05  Trip  Reduction 
for  Schools,  ADV-CTS-02  Advanced 
Technology — Coatings.  This  list  does 
not  include  control  measures  approved 
as  part  of  the  1994  ozone  SIP  but 
without  assigned  emission  reduction 
credits. 

The  scale  of  the  SIP  relaxation  may  be 
seen  in  the  table  below,  "South  Coast 
1994  Ozone  SIP  and  1997  Ozone  Plan 
VOC  Emission  Reductions  from 
SCAQMD/SCAG  Local  Rules  for  Each 
Rate-of-Progress  Milestone  Year."  " 


■  ■  The  table  is  not  adjusted  to  harmonize  the 
control  category  baseline  emission  inventories.  A 
small  number  of  near-term  control  measures  in  the 
1994  ozone  SIP  were  adopted  as  regulations  before 
the  1997  plan  was  issued.  The  emission  reductions 
from  these  adopted  regulations  were  treated  as 
"baseline"  emissions  in  the  1997  plan,  rather  than 
as  near-term  emission  reductions.  In  addition,  the 
1997  plan  revises  the  emissions  inventory  in  the 
1994  ozone  SIP  and  reduces  the  emissions 
inventory  for  the  control  categories  and  the 
emission  reductions  associates  with  some  of  the 
1994  ozone  SIP's  near-term  co..trol  measures. 
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South  Coa$t  1994  Ozone  SIP  and  1997  Ozone  Plan  VOC  Emission  Reductions  From  SCAQMD/SCAG  Local 

Rules  for  Each  Rate-of-Progress  Milestone  Year 

[In  tons  per  day  rounded  to  nearest  ton] 


1999        2002        2005 


2008 


2010 


1994  Ozone  SIP 


Near-Term 
Long-Term 
Total  .., 


104 

0 

104 


186 

20 

207 


233 

32 

266 


268 

121 
389 


285 
180 
465 


1997  Ozone  Plan 


Near-Term 

Long-Term 

Total  .. 


11 

0 

11 


41 

0 

41 


67 

3 

70 


86 

54 

140 


91 

89 

180 


Sec  ion  110(i )  of  the  Act  provides  that 
EPA  n   y  not  a  iprove  a  SIP  revision  if 
the  rev  Jion  wi  1  interfere  with 
attainn  jnt  or  reasonable  further 
progress  or  anyj  other  applicable 
requirement  of  the  Act.  Based  on  the 
measures  relaxed  or  deleted  and  the 
associated  loss  of  emissions  reductions, 
EPA  concludes! that  the  1997  ozone  plan 
constitutes  an  unapprovable  relaxation 
of  the  ozone  SlJ*.  '^  xhe  State  has  not 
demonstrated  why  it  is  not  reasonable 
or  feasible  for  tjie  SCAQMD  to  adopt 
measures  suffic  Lent  to  achieve  emission 
reductions  on  t  le  1994  ozone  SIP 
schedule,  thus  )otentially  expediting 
attainment  of  tqe  standard. 

EPA  believes 
identify  and 
measures.  In 
already  adopte< 
term  adoption 
included  in  the 
deficiency  in 
cured  if  the  SC^QMD 
commitments 
control  measures 
demonstration 


that  the  SCAQMD  can 
substitute  near-term 
.  the  SCAQMD  has 
or  scheduled  for  near- 
^me  measures  not 
1997  plan.'J  Thus,  this 
1997  plan  could  be 

submits 
adopt  additional 
along  with  a 
hat  the  amended  plan 


ad  )pt 
fact 


tlie 


thori  ces 


ad<q 


,  Sectisn 


1 2  The  SCAQMD 
nO(a)(2)(H)au 
new  information 
resulting  plan  is 
implements  and  it 
with  the  CAA. 
actually  requires 
such  plan  from  time 
to  take  account  of 
improved  or  more 
such  INAAQS]  * 
contemplates  that 
provide  for  greater 
reductions.  In 
relax  its  plan,  and 
Act  for  relaxations 


last 


thit 


eii: 


1  contn  ist 
tlei 
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"For  example, 
amendment  to  Rule 
Operations  contributes 
speciHcally  called 
example  of  another 
could  achieve  signi 
encouraged  SCAQVt) 
ftringent  requiremei  its 


argued  that  CAA  section 
states  to  amend  their  SIPs  as 
becomes  available,  provided  the 
uate  to  attain  the  NAAQS  it 
0  therwise  continues  to  comply 
no(a)(2)(H)oftheCAA 
a  SIP  "provide  for  revision  of 
to  time  as  may  be  necessary 
*   *  the  availability  of 
peditious  methods  of  attaining 
This  CAA  provision  clearly 
states  should  revise  their  plans  to 
more  expeditious  emission 
,  the  District  has  elected  to 
governing  provision  of  the 
section  110(1). 
SClAQMD's  June  13, 1997 
1171  Solvent  Cleaning 
VOC  reductions  not 
in  the  1997  plan.  As  an 
easible  control  option  that 
fjcant  VOC  reductions,  EPA  has 
implementation  of  more 
for  spray  booths. 


provides  for  attainment  on  a  schedule 
that  is  as  expeditious  as  practical. 

3.  The  Plan  Includes  Unlawful 
Assignments  of  Control  Measure 
ResponsibiUty  to  EPA 

The  plan  relies  in  part  on  reductions 
from  control  measures  assigned  to  EPA 
to  adopt  in  the  future.  In  acting  on  the 
1994  ozone  SIP,  which  also  included 
these  "federal  measures,"  EPA  stated 
that  the  Agency  does  not  accept 
California's  proposition  that  a  state  can, 
under  the  CAA,  assign  SIP 
responsibilities  to  the  Federal 
goverrunent  (61  FR  10936,  March  18, 
1996,  62  FR  1151,  January  8,  1997). 

Rather  than  disapprove  the  1994  plan, 
EPA  elected  to  establish  a  brief  "public 
consultative  process"  to  identify  the 
best  options  for  achieving  further 
emission  reductions  from  mobile  source 
controls  to  contribute  to  attainment  of 
the  NAAQS  in  the  South  Coast.  EPA 
indicated  that  at  the  conclusion  of  this 
process,  in  June  1997,  EPA  expected 
that  the  State  would  be  able  to  amend 
the  South  Coast  attainment 
demonstration  based  on  the  final  mix  of 
national.  State  and  local  controls.  See  61 
FR  10923  (March  18, 1996)  and  62  FR 
1151-1153  (January  8, 1997). 

As  part  of  the  final  SIP  approval,  EPA 
approved  CARB's  commitment  to 
amend  the  South  Coast  ozone  SIP  by 
December  31,  1997,  and  to  adopt 
additional  mobile  soiKce  measures,  as 
appropriate,  by  December  31,  1999,  to 
resolve  SIP  shortfalls  remaining  at  the 
end  of  the  public  consultative  process. 
See  40  CFR  52.220(C)(235)(I){A)(1).  In 
taking  final  action  to  approve  the  1994 
ozone  SIP,  EPA  also  made  a 
commitment  to  adopt  additional  federal 
mobile  source  measures  which  are 
determined  to  be  appropriate  for  EPA 
and  needed  for  ozone  attainment  in  the 
South  Coast.  See  40  CFR  52.241. 

EPA  has  not  yet  concluded  the  public 
consultative  process,  but  has  been  sued 


by  environmental  groups  to  do  so 
(Coalition  for  Clean  Air,  et.  al.  vs.  South 
Coast  Air  Quality  Management  District, 
California  Air  Resources  Board,  and 
U.S.  Environmental  Protection  Agency, 
No.  CV  97-6916  HLH  (CD.  Cal.)). 
Subsequently,  the  SCAQMD  also  sued 
EPA  for  failing  to  adopt  certain  of  the 
Federal  Measures  included  in 
Cahfomia's  1994  ozone  SIP  and  to 
resolve  the  public  consultative  process 
and  adopt  measures  determined  to  be 
appropriate  for  the  Agency. 

EPA  has  recently  entered  into  a 
Consent  Decree  with  the  environmental 
plaintiffs  to  conclude  the  public 
consultative  process  and  to  determine 
by  Jime  1,  1999,  the  respective 
responsibilities  of  EPA  and  the  State  for 
adopting  measures  to  achieve  the 
remaining  emission  reduction 
requirements.  This  Consent  Decree  was 
lodged  with  the  U.S.  District  Court  on 
November  13,  1998.  EPA  sought  public 
comment  on  the  Consent  Decree  on 
December  9,  1998  (63  FR  67879). 

In  light  of  the  imminent  conclusion  of 
the  public  consultative  process 
provided  for  in  EPA's  final  approval  of 
the  1994  ozone  SIP.  the  Agency  has 
determined  that  it  is  not  appropriate  to 
approve  another  South  Coast  plan  that 
includes  emission  reductions  associated 
with  specific  Federal  Measures  assigned 
by  the  State  to  EPA,  much  less  a  plan 
that  increases  the  illegal  emission 
reduction  assignment  to  the  Federal 
government,  as  the  1997  plan  does  for 
several  source  categories.'*  EPA 
reiterates  its  position  that  states  do  not 
have  the  authority  under  the  Clean  Air 
Act  or  the  Constitution  to  assign  SIP 
responsibility  to  the  Federal 
government. 

EPA  expects  that  this  particular  SIP 
deficiency  wrill  be  resolved  in  tbe  future 


'<For  example,  the  1997  plan  increases  the 
emission  reduction  assignment  for  measures  M13 
(Marine  Vessels).  M15  (Aircraft),  and  M16  (Pleasure 
Craft). 
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through  an  amendment  to  the  SIP 
providing  specific  enforceable 
commitments,  if  appropriate,  by 
responsible  agencies  to  adopt  mobile 
source  control  measures  sufficient  to 
eliminate  any  shortfall  in  emissions 
reductions  that  might  remain  at  the  end 
of  the  public  consultative  process. 

4.  Section  182(e)(5) 

As  noted  above,  CAA  section 
182(e)(5)  authorizes  EPA  to  approve 
long-term,  conceptual  measures  that 
rely  on  new  technologies  or  new  control 
techniques  as  part  of  the  attainment ' 
demonstration  for  the  South  Coast,  the 
only  extreme  ozone  nonattaiiunent  area. 
This  CAA  provision  recognizes  the 
difficulty  faced  by  CARB,  SCAQMD. 
and  SCAG  in  fully  developing  and 
adopting  in  the  near-term  all  of  the 
controls  that  are  needed  to  achieve 
attainment  by  the  2010  deadline. 

There  is  no  evidence,  however,  that 
CAA  section  182(e)(5)  was  enacted  to 
provide  a  broad  excuse  for  postponing 
the  adoption  of  available  near-term 
controls  because  they  are  difficult  or 
unpopular.  Moreover,  the  progressive 
nature  of  control  technology 
development  is  evidently  a  basic 
assumption  behind  the  CAA  section 
182(e)(5)  provision.  It  would  not  be 
consistent  with  that  assumption  to 
authorize  agencies  to  amend  their 
approved  SIP  to  replace  numerous  near- 
term  control  measures  and  emission 
reductions  with  long-term 
commitments.  On  the  contrary,  later 
revisions  to  the  SIP  should  reduce, 
rather  than  increase,  the  long-term 
measure  element. 

EPA's  proposed  approval  of  the  1994 
ozone  SIP  for  the  South  Coast  elicited 
extensive  comments  from 
environmental  groups.  These 
commenters  felt  that  the  SIP  should  be 
disapproved  because  it  relied  too 
extensively  on  speculative  and  poorly 
defined  long-term  measures.  The 
commenters  argued  that  these  measiues 
should  be  replaced  by  more  near-term 
controls  and  better  defined  and 
supported  long-term  measures. 

In  response  to  these  comments  and 
based  on  further  discussions  with  CARB 
and  the  SCAQMD,  EPA  included  in  the 
final  approval  the  following 
interpretation  of  the  section  182(e)(5) 
provisions  of  the  CAA  as  they  apply  to 
the  1994  ozone  SIP  and  any  subsequent 
revisions  to  the  South  Coast  ozone  SIP. 

Measures  which  the  1994  South  Coast 
Ozone  SIP  scheduled  for  adoption  and 
implementation,  or  any  portion  of  the 
emissions  reductions  scheduled  to  be 
achieved  as  a  result  of  implementation  of 
those  near-term  measures,  may  not  be 
converted,  at  some  future  time,  into  section 


182(e)(5)  new-technology  measures  or  moved 
into  emissions  reductions  associated  with 
section  182(e)(5)  new  technology  measures, 
without  a  convincing  showing  in  a  SIP 
revision  that  the  technologies  relied  upon  in 
the  near-term  rules  have  been  found  to  be 
technologically  infeasible  or  ineffective  in 
achieving  emissions  reductions  in  the  near- 
terra.  The  near-term  measures  in  the  1994  SIP 
have  not  been  determined  to  "anticipate 
development  of  new  control  techniques  or 
improvement  of  existing  control 
technologies"  (section  182(e)(5)).  On  the 
contrary,  they  were  evidently  determined  by 
the  SCAQMD  and  CARB  to  be  both  available 
and  necessary  for  expeditious  progress  in 
reducing  emissions  in  the  near  term  in  the 
South  Coast.  Should  either  CARB  or  the 
SCAQMD  determine  that  new  information 
requires  a  reconsideration  of  the  near-term 
feasibility  of  the  1994  SIP  near-term 
measures,  the  agencies  must  submit  a  SIP 
revision  demonstrating  convincingly  that  the 
standards  defined  in  this  paragraph  above  for 
conversion  of  near-term  measures  to  section 
182(e)(5)  new  technology  measures  has  been 
met.  Absent  such  a  convincing  showing,  a 
SIP  revision  will  not  be  approved  by  EPA. 

In  view  of  continuing  progress  in  the 
development  and  successful  application  of 
control  technologies  and  control  techniques, 
the  amount  and  relative  proportion  of 
reductions  from  measures  scheduled  for 
long-term  adoption  under  section  182(e)(5), 
as  compared  to  measures  already  adopted  in 
regulatory  form  or  scheduled  for  near-term 
adoption,  should  clearly  decrease  in  any 
future  SIP  update.  EPA  will  not  approve  a 
SIP  revision  that  contains  an  increase  in  the 
amount  and  relative  proportion  of  reductions 
scheduled  for  long-term  adoption  under 
section  182(e)(5)  that  is  inconsistent  with  the 
standard  defined  in  the  preceding  p»aragraph. 
Further,  to  the  extent  new  modeling 
performed  in  any  subsequent  SIP  revision 
demonstrates  that  there  is  an  increase  in  the 
year  2010  carrying  capacity  for  ROC  and 
NOx.  this  change  shall  not  be  used  to 
decrease  the  amount  of  emissions  reductions 
scheduled  to  be  achieved  by  any  near-terra 
measure  from  the  1994  SIP  unless  CARB  or 
the  SCAQMD  make  the  convincing  showing 
required  by  the  preceding  paragraph. 

(62  FR  1179) 

As  mentioned,  the  1997  ozone  plan 
deletes  or  relaxes  some  30  VOC/NOx 
near-term  measures  in  the  1994  ozone 
SIP,  shifts  others  to  the  contingency/ 
further  study  category  or  to  the  long- 
term  measure  category,  and  decreases 
the  proportion  of  VOC  emission 
reductions  from  near-term  measures, 
while  increasing  the  carrying  capacity 
forVOC's 


■'The  1997  ozone  plan  adds  several  new 
measures:  FLX-01  Intercredit  Trading  Program. 
FLX-02  Air  Quality  Investment  Program,  and  MSC- 
03  Promotion  of  Catalyst -Surface  Coating 
Technology  Programs  for  Air  Conditioning  Units, 
MON-09  In-Use  Vehicle  Emission  Mitigation, 
MON-10  Emissions  Reduction  Credit  for  Truck 
Stop  Electriflcation,  and  MOF-07  Credits  for  the 
Replacement  of  Existing  Pleasure  Craft  Engines 
with  New  Lower  Polluting  Engines.  All  of  these 


Chapter  9  of  the  1997  plan  addresses 
the  SIP  approval  criteria  quoted  above 
by  brief  discussions  and  by  labelling 
those  1994  SIP  measures  that  are 
deleted  (14  VOC/NOx  measures)  or 
placed  in  a  contingency/further  study 
category  (17  VOC/NOx  measures)  as 
"not  cost-effective,"  "technically 
infeasible,"  "minimal  emission 
reduction  potential,"  "low  public 
acceptability,"  and  "economic  concerns, 
implementation  authority." 

EPA  believes  that  the  1997  ozone  plan 
revision  violates  the  intent  of  CAA 
section  182(e)(5).  This  section  of  the  Act 
was  intended  to  allow  an  extreme  ozone 
nonattainment  area  additional  time,  if 
necessary,  beyond  the  November  15, 
1994  ozone  SIP  submittal  deadUne,  to 
develop,  adopt,  and  submit  some  of  the 
specific  regulations  and  programs 
needed  to  achieve  attainment.  EPA  finds 
no  indication  that  the  provision  was 
designed  to  allow  a  state  to  design  SIP 
revisions  that  progressively  postpone 
SIP  commitments  to  adopt  regulations 
and  programs  in  the  near- term,  and  in 
so  doing  to  shift  the  balance  of  the  SIP 
increasingly  toward  vague  and 
undocumented  future  commitments. 
EPA  therefore  is  inclined  to  consider  the 
increased  reliance  of  the  1997  ozone 
plan  on  long-term,  conceptual  measures 
to  be  a  basis  for  disapproval  of  the 
control  measure  portion  of  the  plan. 
However,  the  Agency  particularly 
solicits  public  comment  on  whether  the 
proposed  1997  revision  can  be 
reconciled  with  the  purpose  and 
language  of  CAA  section  182(e)(5)  or 
should  be  disapproved,  in  part,  because 
the  South  Coast's  substitute  plan  is 
inconsistent  with  this  section  of  the  Act. 

As  discussed  in  Section  II. D. 2  above, 
EPA  believes  that  the  SCAQMD 
recognizes  that  additional  near-term 
measures  can  be  added  to  avoid 
increasing  the  proportion  of  emission 
reductions  assigned  to  the  long-term 
measure  category.  SCAQMD  adoption 
and  submittal  of  replacement  near-term 
measures  could  ensure  that  the  plan 
complies  with  the  Act's  provisions 
relating  to  inclusion  of  long-term 
measLues  in  the  attainment 
demonstration. 

E.  Attainment  Demonstration 

The  attainment  demonstration  was 
conducted  using  the  Urban  Airshed 
Model.  The  UAM  analysis  uses  4 
episodes  in  1987,  including  a  September 
7-9  episode  with  a  peak  concentration 
of  0.33  ppm. 


measures,  however,  are  designed  to  enhance 
compliance  flexibility  and  none  contributes 
emissions  reductions.      -^ 
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Previous  S(  lAQMD  modeling  analyses 
also  used  a  m  ore  challenging  episode, 
June  5-7,  1985,  which  had  a  peak 
concentration  of  0.36  ppm.  For  the  1997 
plan,  the  SG^QMD  modeled  the  1985 
episode  hut  d  d  not  show  attainment 
with  all  contr  jI  measures,  and  the 
episode  was  c  ropped  for  purposes  of  the 
attainment  demonstration.  SCAQMD 
based  its  deci  >ion  not  to  use  the  1985 
episode  on  th ;  age  of  the  episode  and 
the  District's  contention  that  the  episode 
reflects  meteorological  conditions  that 
rarely  occur  ii  i  the  South  Coast.  Current 
EPA  modelinj ;  guidelines  allow  use  of  a 
"weight  of  evi  dence"  analysis  to  justify 
abandonment  of  episodes  with 
extremely  ran  i  meteorological 
conditions.'*  On  November  18,  1998, 
the  SCAQMD  submitted  a  weight  of 
evidence  analyrsis  for  the  June  1985 
episode.'^  A  qopy  of  this  analysis  has 
been  placed  ii  the  docket  for  this 
rulemaking.  Tpe  analysis  addresses 
EPA's  current  modeling  guidance  and 
argues  for  elii^ination  of  the  1985 
episode  undet  a  weight  of  evidence 
approach.  Attachment  B  to  the 
November  18. 1998,  SCAQMD 
correspondence  addresses  the 
acceptability  ^f  the  remaining  4 
episodes  as  a  jmsis  for  an  attaiiunent 
demonstration.  The  SCAQMD  provides 
evidence  that  the  episodes  are 
representativa  of  the  types  of 
meteorological  episodes  expected  in  the 
South  Coast  A  ir  Basin  when  high  ozone 
concentration!  J  occur.  The  evidence 
examines  the  (Episodes  based  on  the 
deviation  ind(  x  (Horie  CART  analysis) 
and  the  Chu-C  ox  methodology  for 
assessing  episjde  frequency. 

The  model  jierformance  for  the  1987 
episodes  shov  s  a  high  systematic  bias 
(for  example,  Dzone  underprediction  of 
44%  for  June  :  'A  and  40%  for  June  25; 
47%  for  Septe  Tiber  8  and  38%  for 
September  9).  This  underprediction  is 
significantly  induced  if  motor  vehicle 
VOC  emissions  are  doubled.  For 
example,  the  vinderprediction  becomes 
24%  for  June  ::4  and  19%  for  June  25; 
and  2%  for  Se  atember  8  and  3%  for 
September  9. 

The  SCAQN  D  contends  that  this 
inventory  adjustment  is  warranted, 
since  it  is  generally  conceded  that  motor 
vehicle  VOC  e  missions  were 
substantially  underestimated  in  the 
1987  historical  episode  emissions 
calculations.  I  this  inventory 
adjustment  is  valid,  model  performance 


.Gi 
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for  the  UAM  simulation  is  within  EPA's 
acceptable  range  of  accuracy. 

The  1997  ozone  plan's  modeling 
analysis  predicts  attainment  with  VOC 
emissions  are  reduced  to  413  tons  per 
day  (tpd)  and  NOx  emissions  are 
reduced  to  530  tpd.  For  comparison 
purposes,  the  1994  ozone  SIP  projected 
attainment  with  carrying  capacities  of 
323  tpd  VOC  and  553  tpd  NOx.  while 
the  final  1994  AQMP  identifies  the 
carrying  capacities  as  313  tpd  VOC  and 
274  tpd  NOx. 

The  ozone  plan's  modeled  attainment 
demonstration  is  based  on  emission 
reductions  from  the  1997  ozone  plan's 
suite  of  control  measures.  As  discussed 
in  section  II.D.,  EPA  proposes  to 
disapprove  these  control  measures  for 
the  3  reasons  discussed  in  section  II.D. 
The  1997  ozone  plan  therefore  does  not 
meet  the  CAA  section  182(c)(2)(A) 
requirement  that  the  plan  include  "(a) 
demonstration  that  the  plan,  as  revised, 
will  provide  for  attaiiunent  of  the  ozone 
national  ambient  air  quality  standard  by 
the  applicable  attainment  date."  EPA 
proposes  to  disapprove  the  ozone  plan 
with  respect  to  the  attainment 
demonstration  requirements  of  CAA 
section  182(c)(2)(A),  because  of  the 
deficiencies  in  the  control  measure 
portions  of  the  plan. 

E.  Quantitative  milestones  and 
reasonable  further  progress  (RFP) 

1.  Clean  Air  Act  Provisions 

CAA  section  182(c)(2)  requires  that 
ozone  SIPs  include  quantitative 
milestones  that  are  to  be  achieved  every 
3  years  until  the  area  is  redesignated 
attainment  and  that  demonstrate 
reasonable  further  progress  (RFP) 
toward  attainment  by  the  applicable 
date.  CAA  section  171(a)  of  the  Act 
defines  RFP  as  "such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 
required  by  the  Administrator  for  the 
purpose  of  ensuring  attainment  of  the 
applicable  national  ambient  air  quality 
standard  by  the  appUcable  date." 

For  ozone  areas  classified  as  serious 
or  above,  CAA  section  182(c)(2)  requires 
that  the  SIP  must  provide  for  reductions 
in  ozone  season,  weekday  VOC 
emissions  of  at  least  3  percent  per  year 
net  of  growth  averaged  over  each 
consecutive  3-year  period  beginning  in 
1996  until  the  attainment  date.  This  is 
in  addition  to  the  15  percent  reduction 
over  the  first  6-year  period  required  by 
CAA  section  182(b)(1)  for  moderate 
areas.  EPA  believes  that  "(by)  meeting 
the  specific  3  percent  reduction 
requirements  (of  CAA  section  182(c)(2)), 
the  State  will  also  satisfy  the  general 


RFP  requirements  of  section  172(c)(2) 
for  the  time  period  discussed."  (General 
Preamble,  April  16,  1992,  57  FR  13518.) 

The  1997  ozone  plan  shows 
reductions  consistent  with  the  3  percent 
per  year  rate  of  progress  requirement  for 
1999  through  use  of  VOC  emission 
reductions  alone.  Beginning  in  2002, 
however,  the  plan  does  not  have  enough 
creditable  VOC  reductions  to  meet  the 
milestones,  and  must  substitute  NOx 
reductions,  as  allowed  by  CAA  section 
182(c)(2)(C).  The  schedule  for  these 
milestone  years  in  the  1997  ozone  plan 
is  6  percent  VOC  and  3  percent  NOx  in 
2005;  0.5  percent  VOC  and  8.5  percent 
NOx  in  2008;  and  0.5  percent  VOC  and 
5.5  percent  NOx  in  2010.  The  rate  of 
progress  schedule  in  the  1994  ozone  SIP 
far  exceeds  the  CAA  progress 
requirements  for  each  milestone  year 
using  VOC  emission  reductions  alone 
(see  EPA's  final  approval  of  the  1994 
ozone  SIP,  January  8, 1997,  62  FR  1181, 
table  entitled  "South  Coast  ROP 
Forecasts"). 

Compliance  with  the  milestone  and 
RFP  requirements  of  the  Act  requires 
that  all  of  the  creditable  emission 
reductions  be  approved  as  enforceable 
parts  of  the  SIP  (General  Preamble, 
April  16,  1992,  at  57  FR  13517).  Because 
EPA  proposes  to  disapprove  the  control 
measure  provisions  in  the  ozone  plan, 
EPA  also  proposes  to  disapprove  the 
plan  with  respect  to  the  CAA  section 
182(c)(2)  quantitative  milestone  and 
reasonable  further  progress 
requirements. 

F.  Summary  of  Proposed  EPA  Actions 

EPA  proposes  the  following  actions 
on  elements  of  the  South  Coast  ozone 
plan,  as  submitted  on  February  5,  1997: 

(1)  Approval  of  procedural 
requirements,  under  sections  110(a)(1) 
and  110(k)(3)  of  the  CAA; 

(2)  Approval  of  baseline  £md  projected 
emission  inventories,  under  sections 
110(a)(1).  110(k)(3),  172(c)(3)  and 
182(a)(1)  of  the  CAA; 

(3)  Disapproval  of  the  VOC  and  NOx 
control  measure  provisions,  under  CAA 
sections  110(k)(3).  110(1).  172(c)(6),  and 
182(e)(5); 

(4)  Disapproval  of  the  attainment 
demonstration,  under  CAA  sections 
110(k)(3)  and  182(c)(2)(A)  of  the  CAA; 
and 

(5)  Disapproval  of  quantitative 
milestones  and  reasonable  further 
progress,  under  sections  110(k)(3)  and 
182(c)(2)  of  the  CAA. 

As  discussed  above,  the  partial 
disapproval  of  the  ozone  SIP  revision 
does  not  trigger  mandatory  sanctions 
under  CAA  section  179,  since  EPA's 
approval  of  the  1994  South  Coast  ozone 
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plan  with  respect  to  the  same 
requirements  remains  in  force. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conmiunities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-€6  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual^osts  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this  action" 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  of 
$100  miUion  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  proposes  to  approve  and 
disapprove  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Oxides  of  nitrogen.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 
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40  CFR  Parts  63  and  302 
[FRL-6216-8]  j 
RIN  2060-AI08 1 

Redefinition  of  the  Glycol  Ethers 
Category  Under  Section  112(b)(1)  of 
the  Clean  Air  Act  and  Section  101  of 
the  Compreh#nsive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Envuonmental  Protection 

Agency  (EPA)i 

ACTION:  Notic*  of  proposed  rulemaking. 

SUMMARY:  Tha  proposed  rule,  upon 
promulgation]  will  amend  the  Clean  Air 
Act  (CAA)  lis*  of  hazardous  air 
pollutants  (hAp)  in  section  112(b)(1). 
Under  section  112(b)(3)(D),  EPA  may 
delete  specific  substances  from  listed 
categories.  Th  s  proposed  rule  modifies 
the  definition  of  the  glycol  ethers 
category  in  a  i  lanner  to  exclude  each  of 
the  compounc  s  known  as  surfactant 
alcohol  ethoxylates  and  their  derivatives 
(SAED).  This  delisting  action  is  being 
proposed  by  BPA  in  response  to  an 
analysis  of  po  ential  exposure  and 
hazards  of  SA  3D  that  was  prepared  by 
the  Soap  and  \  >etergent  Association 
(SDA)  and  submitted  to  EPA.  Based  on 
this  infonnation,  EPA  has  made  an 
initial  determ:  nation  that  there  are 
adequate  data  on  the  health  and 
environmenta ;  effects  of  these 
substances  to  detennine  that  emissions, 
ambient  conciintrations, 
bioaccumulati  on,  or  deposition  of  these 
substances  m«  y  not  reasonably  be 
anticipated  to  cause  adverse  human 
health  or  environmental  effects.  By 
today's  document,  EPA  is  also 
proposing  to  i  lake  conforming  changes 
in  the  defmiti  sn  of  glycol  ethers  with 
respect  to  des  gnation  of  hazardous 
substances  un  der  the  Comprehensive 
Environmental  Response, 
Compensatior  ,  and  Liability  Act 
(CERCLA). 

DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  March  15, 
1999.  The  EPA  vnW  hold  a  public 
hearing  if  EP^  receives  a  written  request 
for  such  a  hearing  on  or  before  February 
11, 1999.  If  a  '.  tearing  is  requested  in  a 
timely  manner.  EPA  will  publish  an 
additional  doi^ument  in  the  Federal 


Register  advising  interested  persons  of 
the  date,  time,  and  location  of  the 
hearing.  Moreover,  if  a  hearing  is  held, 
EPA  will  keep  the  record  open  for  30 
days  after  such  bearing  to  receive 
rebuttal  or  supplementary  information. 
ADDRESSES:  Comments.  Comments  on 
both  of  the  proposed  actions  discussed 
in  this  notice  should  be  submitted  (in 
duplicate  if  possible)  to  the  EPA's  Air 
and  Radiation  and  Information  Docket 
(6101),  Attention  Docket  Number  A-98- 
39,  Room  M1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Docket.  Docket 
No.  A-98-39,  which  includes  a  copy  of 
the  submission  by  the  SDA,  and  an  EPA 
analysis  of  that  submission,  will  be 
available  for  inspection  and  copying 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  EPA's  Air  and 
Radiation  and  Information  Docket, 
Room  M1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roy  L.  Smith,  Environmental  Protection 
Agency,  Office  of  Air  Quality  Planning 
and  Standards  (MD-15),  Research 
Triangle  Park,  NC  27711;  (919)  541- 
5362. 
SUPPLEMENTARY  INFORMATION: 

I.  Listing  and  Delisting  of  HAP 

Section  112  of  the  CAA  contains  a 
mandate  for  EPA  to  evaluate  and  control 
emissions  of  HAP.  Section  112(b)(1) 
includes  an  initial  list  of  HAP  that  is 
composed  of  specific  chemical 
compounds  and  groups  of  compounds. 
This  list  is  used  to  identify  source 
categories  for  which  the  EPA  will 
subsequently  promulgate  emissions 
standards. 

Section  112(b)(2)  requires  EPA  to 
conduct  periodic  reviews  of  the  initial 
list  of  HAP  set  forth  in  section  112(b)(1) 
and  outlines  criteria  to  be  applied  in 
deciding  whether  to  add  or  delete 
particular  substances.  Section  112(b)(2) 
identifies  pollutants  that  should  be 
added  to  the  list  as: 

*   *   *  pollutants  which  present,  or  may 
present,  through  inhalation  or  other  routes  of 
exposure,  a  threat  of  adverse  human  health 
effects  (including,  but  not  limited  to, 
substances  which  are  known  to  be,  or  may 
reasonably  be  anticipated  to  be,  carcinogenic, 
mutagenic,  teratogenic,  neurotoxic,  which 
cause  reproductive  dysfunction,  or  which  are 
acutely  or  chronically  toxic)  or  adverse 
environmental  effects  whether  through 
ambient  concentrations,  bioaccumulation, 
deposition,  or  otherwise  *  *  * 

Section  112(b)(3)  establishes  general 
requirements  for  petitioning  EPA  to 
modify  the  HAP  list  by  adding  or 
deleting  a  substance.  In  general,  the 


burden  is  on  a  petitioner  to  include 
sufficient  information  to  support  the 
requested  addition  or  deletion  under  the 
substantive  criteria  set  forth  in  section 
112(b)(3)(B)  and  (C).  The  Administrator 
must  either  grant  or  deny  a  petition 
within  18  months  of  receipt.  If  the 
Administrator  decides  to  grant  a 
petition,  the  Agency  publishes  a  written 
explanation  of  the  Administrator's 
decision,  along  with  a  proposed  rule  to 
add  or  delete  the  substance.  If  the 
Administrator  decides  to  deny  the 
petition,  the  Agency  publishes  a  written 
explanation  of  the  basis  for  denial.  A 
decision  to  deny  a  petition  is  final 
Agency  action  subject  to  review  in  the 
D.C.  Circuit  Court  of  Appeals  under 
section  307(b). 

To  promulgate  a  final  rule  deleting  a 
substance  from  the  HAP  list,  section 
112(b)(3)(C)  provides  that  the 
Administrator  must  determine  that: 

*   *   *  there  is  adequate  data  on  the  health 
and  environmental  ejects  of  the  substance  to 
determine  that  emissions,  ambient 
concentrations,  bioaccumulation,  or 
deposition  of  the  substance  may  not 
reasonably  be  anticipated  to  cause  any 
adverse  effects  to  the  human  health  or 
adverse  environmental  effects. 

The  EPA  will  grant  a  petition  to  delete 
a  substance  and  publish  a  proposed  rule 
to  delete  that  substance  if  it  makes  an 
initial  determination  that  this  criterion 
has  been  met.  After  affording  an 
opportunity  for  comment  and  for  a 
hearing,  EPA  will  make  a  final 
determination  whether  the  criterion  has 
been  met. 

The  Administrator  may  also  act  to  add 
or  delete  a  substance  on  her  owti 
initiative.  In  this  instance,  the  EPA  has 
been  engaged  in  a  substantive  dialogue 
with  the  SDA,  a  national  trade 
association  representing  manufacturers 
of  cleaning  products  and  ingredients, 
concerning  the  toxicity  of  and  exposure 
to  SAED,  a  group  of  compounds  which 
is  within  the  current  definition  of  the 
glycol  ethers  category  as  listed  in 
section  112(b)(1).  At  the  request  of  EPA, 
the  SDA  compiled  information  on  this 
class  of  compounds  needed  by  EPA  to 
apply  the  statutory  criteria  for  delisting 
under  section  112(b)(3).  The  SDA 
submitted  the  resulting  report  to  EPA. 
Although  the  SDA  has  elected  not  to 
formally  petition  EPA  to  delete  SAED 
compounds  from  the  HAP  list,  EPA  has 
made  an  initial  determination  based  on 
the  SDA  report  that  the  statutory  criteria 
for  delisting  SAED  are  satisfied,  and  is, 
therefore,  issuing  this  proposal. 

EPA  does  not  interpret  section 
112(b)(3)(C)  to  require  absolute  certainty 
that  a  pollutant  will  not  cause  adverse 
effects  on  human  health  or  the 
environment  before  it  may  be  deleted 
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from  the  list.  The  use  of  the  terms 
"adequate"  and  "reasonably"  indicate 
that  the  Agency  must  weigh  the 
potential  uncertainties  and  their  likely 
significance.  Uncertainties  concerning 
the  risk  of  adverse  health  or 
environmental  effects  may  be  mitigated 
if  EPA  can  determine  that  projected 
exposures  are  sufficiently  low  to 
provide  reasonable  assurance  that  such 
adverse  effects  will  not  occur.  Similarly, 
uncertainties  concerning  the  magnitude 
of  projected  exposures  may  be  mitigated 
if  EPA  can  determine  that  the  levels 
which  might  cause  adverse  health  or 
environmental  effects  are  sufficiently 
high  to  provide  reasonable  assurance 
that  exposures  will  not  reach  harmful 
levels. 

n.  EPA  Analysis  of  the  SDA  Submission 

The  SDA  contended  that  the  present 
definition  of  glycol  ethers  adopted  by 
Congress  in  section  112(b)(l]  was 
incorporated  verbatim  from  the 
definition  of  glycol  ethers  utilized  in 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA).  42  U.S.C.  11023.  The  SDA 
noted  that  EPA  subsequently  modified 
the  definition  of  glycol  ethers  under 
EPCRA  to  exclude  SAED  compounds 
(59  PR  34386.  July  5,  1994),  and 
requested  that  EPA  make  a  conforming 
change  in  the  CAA  list.  EPA  has 
responded  that  the  substantive  criteria 
for  deleting  chemicals  under  EPCRA 
section  313(d)  are  materially  different 
than  the  criteria  for  deleting  a  hazardous 
pollutant  under  section  112(b)(3).  It  is 
EPA's  view  that,  whatever  the  origins  of 
the  glycol  ethers  definition  in  section 
1120))(1).  EPA  cannot  redefine  the 
glycol  ethers  category  to  exclude 
particular  compounds  vtdthout  making  a 
substantive  determination  that  such 
compoimds  meet  the  applicable  criteria 
for  HAP  delisting.  Under  section 
112(3)(D),  EPA  may  delete  specific 
substances  included  in  certain  listed 
categories  without  a  Chemical  Abstract 
Service  number,  including  the  glycol 
ethers  category. 

Although  the  SDA  does  not 
necessarily  agree  with  EPA  that  deletion 
of  individual  compounds  is  the  only 
manner  in  which  EPA  may  adopt  the 
requested  redefinition  of  the  glycol 
ethers  category,  the  SDA  agreed  to  assist 
EPA  in  this  effort  by  collecting 
information  concerning  SAED 
compounds  that  would  enable  EPA  to 
make  a  substantive  assessment  of 
potential  risks  under  section  112(b)(3). 
On  April  25,  1997.  the  SDA  submitted 
to  EPA  a  report  entitled  "Exposure 
Assessment  Undertaken  to  Support  the 
Evaluation  of  the  HAP  Definition 
'Glycol  Ethers'." 


Surfactant  alcohol  ethoxylates  and 
their  derivatives  comprise  a  group  of 
compoimds  that,  individually,  satisfy 
the  following  definition: 
R-(OCH2CH2)„-OR' 
Where: 
n  =  1,2,  or  3; 
R  =  alkyl  C8  or  greater 
R'=  any  group 

Rather  than  asking  the  SDA  to 
compile  an  exhaustive  list  of  each 
specified  SAED  compound.  EPA 
requested  that  the  SDA  undertake  a 
generic  analysis  of  the  potential  toxicity 
of,  and  potential  exposure  to.  SAED 
compounds  as  a  group.  EPA  requested 
that  the  analysis  be  based  to  the  extent 
possible  on  worst-case  assumptions 
which  could  be  deemed  to  be 
conservative  with  respect  to  each  and 
every  individual  compoiuid  in  the 
SAED  group.  Such  an  approach  to 
delisting  would  normally  be 
impracticable  due  to  the  Ukelihood  that 
use  of  such  extreme  assumptions  would 
greatly  exaggerate  the  magnitude  of 
potential  risks.  In  this  instance,  such  an 
approach  was  considered  practical  only 
because  of  assertions  by  the  SDA  that 
SAED  compounds  present  both  very  low 
potential  toxicity  and  very  limited 
exposure  potential. 

The  report  submitted  by  the  SDA 
presented  estimates  of  both  the  potential 
exposure  to.  and  potential  toxicity  of, 
SAED  compounds.  The  principal 
emissions  estimate  in  the  report  was 
based  on  a  hypothetical  facility  using 
600  million  pounds  per  year  of  SAED. 
a  figure  coinciding  with  the  total  annual 
domestic  production  of  Shell  Chemical 
Company,  the  largest  SAED 
manufactiu^r.  The  report  then 
conservatively  estimated  emissions  for 
this  hypothetical  facility  associated  with 
the  storage  and  transmission, 
processing,  and  fugitive  releases  of  the 
SAED  compoimds. 

Emissions  of  SAED  from  raw 
materials  during  storage  and  handling 
were  estimated  by  assuming  emissions 
of  a  total  volume  of  air.  fully  saturated 
with  SAED.  equal  to  the  total  volume  of 
liquid  SAED.  This  estimate  was  based, 
in  turn,  on  the  vapor  pressure  of  the 
lowest  molecular  weight  compound  in 
the  SAED  category,  although  typical 
SAED  compounds  have  greater 
molecular  weight  and  substantially 
lower  volatility.  Additional  SAED 
emissions  from  manufacture  of  SAED 
compounds  and  formulation  of  other 
products  containing  SAED  were 
estimated  by  making  assumptions 
concerning  the  effect  on  emissions  of 
increased  temperatures  and  ventilation 
rates  and  reduced  SAED  concentrations 
in  the  finished  products.  Finally,  an 


estimate  of  fugitive  emissions  was 
calculated  from  the  estimated  point 
source  emissions  by  applying  a 
proportionality  factor  derived  from 
reported  emissions  for  all  glycol  ethers 
in  the  EPA  Toxics  Release  Inventory 
database,  although  it  is  likely  that  the 
proportion  of  total  emissions 
attributable  to  fugitive  releases  would  be 
much  less  for  SAED  compounds  than 
for  the  lower  molecular  weight  glycol 
ethers.  This  analysis  produced  an 
aggregate  emissions  rate  for  the 
hypothetical  facility  of  105  pounds  of 
SAED  per  year. 

Exposures  at  the  fence  line  for  the 
hypothetical  facility  were  then 
estimated  using  the  SCREENS 
dispersion  model  and  the  calculated  ~- 
aggregate  emissions  rate,  based  on  a 
variety  of  assumptions  concerning 
terrain,  stack  height  and  configuration, 
and  distance  to  the  fence  line.  The 
predicted  annual  average  SAED 
concentration  associated  with  an 
emissions  rate  of  105  pounds/year  was 
0.03  micrograms  of  SAED  per  cubic 
meter  of  air  for  a  "representative" 
facihty  and  97.3  micrograms  per  cubic 
meter  for  a  "hypothetical  worst-case" 
facility. 

The  SDA  submission  also 
summarized  the  available  toxicity  data 
on  SAED  compounds.  There  have  been 
few  acute  and  no  subchronic  inhalation 
studies  utiUzing  SAED  compounds. 
Available  animal  study  data  do  not 
indicate  any  adverse  effects  at  air 
concentrations  up  to  those  produced  by 
full  saturation  with  SAED  vapors.  Acute 
toxicity  has  been  demonstrated  only 
when  animals  inhaled  undiluted  SAED 
in  the  form  of  a  respirable  aerosol.  In 
one  10-day  repeated  inhalation  study, 
test  animals  exhibited  local  respiratory 
irritation.  Long-term  animal  studies  of 
SAED  administered  by  the  oral  or 
dermal  routes  have  not  reported  any 
significant  effects  such  as  skin 
sensitization,  reproductive  or 
developmental  toxicity,  genetic 
mutations,  or  cancer.  Evidence  on  the 
toxic  potential  of  glycol  ethers  as  a 
group  strongly  suggests  that  toxic 
potency  decreases  as  molecular  weight 
increases.  Therefore,  SAED  (which  have 
high  molecular  weight)  are  likely  to  be 
substantially  less  toxic  than  lighter 
glycol  ether  compoimds  for  which  more 
complete  toxicity  data  are  available. 

There  is  no  verified  or  proposed 
reference  concentration  (RfC)  for  any 
SAED  compound.  The  SDA  developed  a 
proposed  "key  exposure  index"  for 
chronic  exposure  to  SAED  compounds 
based  on  the  subchronic  RfC  for  2- 
methoxy-1-propanol  (ifP),  a  structurally 
similar  compound  whi>.h  also  has  no 
demonstrated  systemic  toxicity  by 
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inhalation.  Twb-methoxy-1-propanol 
has  a  lower  molecular  weight  (90  grams 
per  mole)  thanj  the  lightest  SAED 
compound  (etliylene  glycol  octyl  ether, 
174  grams  per  mole).  Therefore,  MP  is 
expected  to  be  more  toxic  than  any 
SAED  compoupd,  and  its  use  as  a 
surrogate  shoutd  be  conservative. 

The  SDA's  analysis  began  vfith  the 
subchronic  RfC  for  MP.  Aen  reduced  it 
by  a  factor  of  liO  to  account  for  the 
differences  between  subchronic  effects 
and  chronic  effects,  and  by  an 
additional  factor  of  between  1  and  10  to 
account  for  thq  use  of  data  for  a 
structurally  rented  compound.  This 
resulted  in  a  p^posed  concentration 
range  of  0.2  to  !2.0  milligrams  per  cubic 
meter  (mg/m-')  at  which  no  adverse 
effects  would  be  expected  in  human 
populations,  including  sensitive 
Individuals.  The  SDA's  proposed 
concentration  fange  is  approximately 
1,000  to  10,000  times  lower  than  the 
acutely  toxic  Uvel  for  inhalation  in  rats. 
It  is  also  approximately  1,000  to  10.000 
times  greater  than  the  exposure 
estimated  by  tke  SDA  for  a 
"representative"  facility  and  2  to  20 
times  greater  than  the  estimated 
exposure  for  a  rhypothetical  worst- 
case"  facility,  i 

The  proposejd  chronic  no-effect 
concentration  i'ange  for  SAED  of  0.2  to 
2.0  mg/m^  is  also  consistent  with 
chronic  RfCs  available  from  EPA's 
bitegrated  Risk  Information  System 
(IRIS)  for  lower-molecular  weight,  non- 
SAED  glycol  e^ers  (i.e.,  0.2  mg/m^  for 
2-ethoxyethant>l  and  0.09  mg/m'  for  2- 
methoxyethanOl  acetate).  A  third  IRIS 
assessment  will  shortly  be  proposed  for 
2-butoxyethanpl,  in  which  EPA  expects 
to  include  an  QlfC  in  the  range  of  10  to 
70  mg/m'.  Thd  SDA's  analysis  has, 
therefore,  treated  SAED  as  if  they  were 
as  toxic  as  much  lighter  glycol  ether 
compounds,  wthich  EPA  considers  to  be 
unlikely. 

Although  the  SDA  docxunent  does  not 
include  a  discussion  of  levels  of  SAED 
that  would  be  protective  of  non-human 
species,  the  toiidcity  data  used  to 
support  the  health  impact  assessment 
were  obtained  from  animal  studies.  The 
derivation  of  human  no-effect  levels 
from  these  ani|nal  data,  appropriately 
adjusted  for  uncertainty,  should  be 
protective  of  non-human  animal  species 
as  well.  Overall,  there  is  no  evidence  to 
suggest  that  ai^y  species  or  any 
ecosystem  woild  be  harmed  by  any 
exposure  below  the  SAED  no-effect 
level  proposed  ^ot  humans. 

Based  on  th#  SDA  submission  as  a 
whole,  EPA  beilieves  that  the  available 
data  on  potential  exposure  to,  and 
toxicity  of.  SA^  compounds  are 
considerably  ritore  Limited  than  would 


normally  be  necessary  to  support  the 
findings  required  by  section  112(b)(3) 
before  EPA  may  delete  a  substance  from 
the  HAP  list.  However,  there  is  a 
sufficiently  large  discrepancy  between 
the  maximum  predicted  exposure  level 
for  these  compounds  based  on  plausible 
worst-case  assiunptions  and  the  lowest 
concentration  likely  to  present  any 
potential  risk  of  adverse  effects  to 
compensate  for  the  paucity  of  the  data. 
The  conservative  techniques  used  by  the 
SDA  in  its  submission,  which  tend  to 
overestimate  both  exposure  to  and 
toxicity  of  SAED.  are  appropriate  in  the 
context  of  the  limited  data  which  are 
available  on  SAED  compoimds. 

Unlike  the  SDA,  EPA  does  not  believe 
that  the  process  by  which  Congress 
adopted  the  current  definition  of  glycol 
ethers  in  section  112(b)(1)  can  be 
construed  as  relieving  EPA  of  the 
obligation  to  apply  the  statutory  criteria 
before  deleting  any  substance  included 
in  the  present  definition.  Nevertheless, 
it  is  important  to  observe  that  there  is 
no  evidence  suggesting  that  the  current 
broader  definition  of  glycol  ethers  was 
adopted  because  of  any  actual  concerns 
regarding  the  potential  hazards  of  SAED 
compounds.  EPA  believes  that  the 
absence  of  any  discemable  affirmative 
rationale  for  the  initial  inclusion  of 
SAED  compounds  in  the  statutory  HAP 
list,  while  not  dispositive  in  itself,  lends 
additional  support  to  the  Agency's 
conclusion  that  the  available  evidence 
supports  deletion  of  these  compounds. 

Based  on  the  available  information, 
EPA  has  made  an  initial  determination, 
with  respect  to  each  and  every 
individual  substance  which  satisfies  the 
definition  of  SAED  compounds  set  forth 
above,  that  there  is  adequate  data  on  the 
health  and  environmental  effects  of 
those  substances  to  determine  that 
emissions,  ambient  concentrations, 
bioaccumulation  or  deposition  of  the 
substances  may  not  reasonably  be 
anticipated  to  cause  adverse  human 
health  or  environmental  effects.  As 
such,  EPA  is  proposing  to  effectuate  this 
determination  by  redefining  the  entire 
glycol  ethers  category  in  a  maimer 
which  excludes  each  of  the  deleted 
substances. 

III.  Proposed  Revision  of  CERCLA 
Designation 

When  a  HAP  is  fisted  under  section 
112  of  the  CAA,  it  is  also  defined  as  a 
hazardous  substance  under  section 
101(14)  of  CERCLA.  42  U.S.C.  9601(14). 
In  an  April  4, 1985  final  rule,  imder  its 
authority  in  section  102(a)  of  CERCLA, 
EPA  designated  and  listed,  in  the  table 
at  40  CFR  302.4,  all  the  elements  and 
compounds  and  hazardous  wastes 
incorporated  as  hazardous  substances 


by  reference  to  other  envirormiental 
statutes  under  section  101(14)(see  50  PR 
13456).  In  a  June  12, 1995  final  rule, 
EPA  revised  Table  302.4  to  add,  among 
other  HAP  newly  listed  by  the  1990 
CAA  Amendments,  the  broad  generic 
category  of  glycol  ethers  (see  60  FR 
30926).  The  EPA  designated  the  broad 
generic  category  of  glycol  ethers  as 
hazardous  under  CERCLA  based  solely 
on  its  inclusion  in  the  CAA  HAP  list. 
The  Agency  has  no  independent  basis 
upon  which  to  retain  the  current 
definition  of  the  glycol  ethers  category 
in  order  to  include  the  SAED 
compoimds  as  CERCLA  hazardous 
substances.  Therefore,  should  the 
definition  of  glycol  ethers  in  the  HAP 
list  in  the  CAA  be  amended  as  proposed 
in  today's  rulemaking,  the  Agency  is 
also  proposing  to  make  a  corresponding 
change  to  the  list  of  CERCLA  hazardous 
substances  at  40  CFR  Part  302,  Table 
302.4. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Today's  proposed  actions  do  not  meet 
the  definition  of  "significant  regulatory 
action"  as  set  forth  in  Executive  Order 
(E.O.)  12866  and  are,  therefore,  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB).  The 
E.O.  12886  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  E.O. 

Although  EPA  is  not  aware  of  any 
adverse  effects  associated  with  the 
present  inclusion  of  SAED  compounds 
on  the  CAA  HAP  and  the  CERCLA 
hazardous  substance  lists,  the  effect  of 
the  proposed  rules  will  be  to  reduce 
potential  regulatory  obligations.  There 
are  no  identifiable  adverse  effects 
associated  with  either  of  the  proposed 
rules.  Neither  of  the  proposed  ndes 
meets  any  of  the  criteria  enumerated 
above,  and  EPA,  therefore,  has 
determined  that  neither  of  these  actions 
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constitutes  a  "significant  regulatory 
action"  under  the  terms  of  E.0. 12866. 

B.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  OMB  must  clear  any  reporting  and 
recordkeeping  requirements  that  qualify 
as  an  "information  collection  request" 
imder  PRA.  Neither  of  the  proposed 
rules  in  this  notice  contain  any  new 
information  collection  requirements. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  FlexibiUty 
Analysis  be  performed  for  proposed 
rules  that  potentially  have  "significant 
impact  on  a  substantial  number  of  small 
entities."  Small  entities  are  small 
businesses,  organizations,  and 
governmental  jurisdictions. 

Present  Regulatory  Flexibility  Act 
guidelines  indicate  that  an  economic 
impact  should  be  considered  significant 
if  it  meets  one  of  the  following  criteria: 
(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  to 
consumers;  (2)  compUance  costs  as  a 
percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closure  of  small  entities. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  neither  of 
the  proposed  rules,  if  promulgated,  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Neither  of  the  proposed  rules  in 
this  document  contain  any  Federal 
mandate  (imder  the  regulatory 
provisions  of  title  11  of  UMRA)  for  State, 
local  or  tribal  governments  or  the 
private  sector. 

E.  Executive  Order  13045 

The  E.O.  13045,  entitled  "Protection 
of  Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  (62  FR  19885, 
April  23,  1997)  requires  EPA 
rulemeiking  that  involves  decisions  on 
environmental  health  risks  or  safety 
risks  to  consider  whether  such  risks 
may  disproportionately  affect  children. 


Toxicological  data  used  to  support  this 
proposed  rule  were  obtained  from 
animal  studies.  Estimated  human  no- 
effect  levels  were  derived  by  applying 
an  intraspecies  uncertainty  factor 
designed  to  protect  children  and  other 
sensitive  members  of  human 
populations.  EPA  anticipates  that,  in  the 
absence  of  studies  of  exposed  children, 
that  this  uncertainty  factor  will 
adequately  protect  the  entire  human 
population,  including  children. 

F.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  0*der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

G.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  v^th  representatives 


of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
will  result  in  no  increase  either  in  air 
pollution  or  reporting  requirements. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
SecUon  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subjects 

40  CFR  Part  63 

Air  pollution  control.  Chemicals, 
Glycol  ethers. 

40  CFR  Part  302 

Hazardous  substances.  Chemicals, 
Glycol  ethers. 

Dated:  December  30, 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  title  40, 
chapter  I,  parts  63  and  302  of  the  Code 
of  Federal  Regulation^:  be  amended  as 
follows: 
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PART  63— NATIONAL  EMISSION 
STANDARDS  FDR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 


J. 


1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  li.S.C.  7401  et  seq. 

2.  Part  63,  subpart  C  is  amended  by 
adding  §  63.61  t)o  read  as  follows: 

§  63.61    RedefinVon  of  glycol  etti«rs  listed 
as  hazardous  air  pollutants. 

The  definitio*  of  the  glycol  ethers 
category  of  hazardous  air  pollutants,  as 
established  by  42  U.S.C.  7412(b)(1) 


includes  mono- 
ethylene  glycol 


and  di-ethers  of 
diethylene  glycol,  and 


triethylene  glycol  R-(C)CH2CH2)„-OR' 

Where: 

n=  1,  2,  or  3 

R=  alkyl  C?  or  It  ss,  or  phenyl  or  alkyl 
substituted  phenyl 

R'=  H,  or  alkyl  C  ?  or  less,  or  carboxylic 
acid  ester,  sulfate,  phosphate, 
nitrate,  or  s^ilfonate. 

PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 


1.  The  authority 
continues  to  rea  1 


Authority:  42  U 
33  U.S.C.  1321  an 


citation  for  part  302 
as  follows: 


S.C.  9602,  9603,  and  9604; 
1361. 


§302.4    [Amended] 

2.  In  §  302.4,  i)otnote  d  to  Table  302.4 
is  revised  to  rea(  as  follows: 


and  di-ethers  of  ethylene 
jlycol,  and  triethylene 


■'Includes  mono 
glycol,  diethylene 
glycol  R-tOCHaCP^ln-OR' 

where: 

n=  1,  2,  or  3 

R=  alkyl  C?  or  l^s.  or  phenyl  or  alkyl 
substituted  pheny 

R'=  H,  or  alkyl  C  7  or  less,  or  carboxylic  acid 
ester,  sulfate,  phoa  phate,  nitrate,  or  sulfonate. 
[FR  Doc.  99-323  F  led  1-11-99;  8:45  am] 

BILUNQ  CODE  t6«0-6(  ^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
Office  of  the  Inspector  General 

42  CFR  Parts  409,  410.  411.  412,  413, 
419, 489,  498.  and  1003 

[HCFA-1005-2N] 
RIN  0938-AI56 

Medicare  Program;  Prospective 
Payment  System  for  Hospital 
Outpatient  Services;  Extension  of 
Comment  Period 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  extension  of  comment 
period  for  proposed  rule. 

SUMMARY:  This  document  extends  the 
comment  period  for  the  second  time  on 
a  proposed  rule  published  in  the 
Federal  Register  on  September  8, 1998, 
(63  FR  47552).  In  that  rule,  as  required 
by  sections  4521,  4522,  and  4523  of  the 
Balanced  Budget  Act  of  1997,  we 
proposed  to  eliminate  the  formula- 
driven  overpayment  for  certain 
outpatient  hospital  services,  extend 
reductions  in  payment  for  costs  of 
hospital  outpatient  services,  and 
establish  in  regulations  a  prospective 
payment  system  for  hospital  outpatient 
services  (and  for  Medicare  Fart  B 
services  furnished  to  inpatients  who 
have  no  Part  A  coverage.)  The  comment 
period  is  extended  for  60  days. 
DATES:  The  comment  period  is  extended 
to  5  p.m.  on  March  9,  1999. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1005-P,  P.O.  Box 
26688,  Baltimore.  MD  21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  Central  Building.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1005-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 


offices  at  200  Independence  Avenue. 
SW,  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503.  Attn: 
Allison  Herron  Eydt.  HCFA  Desk 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Wellham,  (410)  786^510. 
SUPPLEMENTARY  INFORMATION:  On 
September  8, 1998,  we  issued  a 
proposed  rule  in  the  Federal  Register 
(63  FR  47552)  that  would  do  the 
following: 

•  Eliminate  the  formula-driven 
overpayment  for  certain  outpatient 
hospital  services; 

•  Extend  reductions  in  payment  for 
costs  of  hospital  outpatient  services; 

•  Establish  in  regulations  a 
prospective  payment  system  for  hospital 
outpatient  services,  for  partial 
hospitalization  services  furnished  by 
community  mental  health  centers,  and 
for  certain  Medicare  Part  B  services 
furnished  to  inpatients  who  have  no 
Part  A  coverage; 

•  Propose  new  requirements  for 
provider  departments  and  provider- 
based  entities; 

•  Implement  section  9343(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  which  prohibits  Medicare 
payment  for  nonphysician  services 
furnished  to  a  hospital  outpatient  by  a 
provider  or  supplier  other  than  a 
hospital  unless  the  services  are 
furnished  under  an  arrangement  with 
the  hospital; 

•  Authorize  the  Department  of  Health 
and  Human  Services'  Office  of  Inspector 
General  to  impose  a  civil  money  penalty 
against  any  individual  or  entity  who 
knowingly  presents  a  bill  for  non- 
physician  or  other  bundled  services  not 
provided  directly  or  under  such  an 
arrangement. 

The  comment  period  for  the  proposed 
rule  closed  on  November  9, 1998. 
Because  of  the  scope  of  the  proposed 
rule,  hospitals  and  numerous 
professional  associations  requested 
more  time  to  analyze  the  potential 
consequences  of  the  rule.  Therefore,  we 
published  a  notice  on  November  13. 
1998  (63  FR  63429),  which  extended  the 
comment  period  until  January  8. 1999. 
Because  of  further  requests  fi-om 
hospitals  and  professional  associations, 
we  are  again  extending  the  public 
conmient  period  for  an  additional  60 
days,  until  March  9. 1999. 
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Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  document 
extending  for  an  additional  60  days,  the 
comment  period  for  the  proposed  rule 
published  in  the  June  12, 1998,  Federal 
Register  in  which  we  propose  to  rebase 
Medicare  payment  rates  and  update  the 
list  of  approved  procedures  for 
ambulatory  surgical  centers  (ASCs)  (63 
PR  32290).  We  are  extending  the 
comment  period  for  the  June  12, 1998, 
ASC  proposed  rule  to  be  conciurent 
with  the  extended  comment  period  for 
the  September  8, 1998,  hospital 
outpatient  proposed  rule  because 
Medicare  payments  to  ASCs  are  closely 
linked  to  the  manner  in  which  Medicare 
proposes  to  pay  hospitals  under  a 
prospective  payment  system  for  surgical 
services  furnished  on  an  outpatient 
basis. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  January  4, 1999. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

Dated:  January  6, 1999. 
Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  99-641  Filed  l-a-99;  9:17  am) 

BILUNQ  CODE  4120-01,^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  416  and  488 

(HCFA-188&-4N) 

RIN  0938-AH81 

Medicare  Program;  Update  of 
Ratesetting  Methodology,  Payment 
Rates,  Payment  Policies,  and  ttie  List 
of  Covered  Procedures  for  Ambulatory 
Surgical  Centere  Effective  Octot>er  1, 
1998;  Extension  of  Comment  Period 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  extension  of  comment 
period  for  proposed  rule. 

SUMMARY:  This  document  extends  the 
comment  period  for  the  fourth  time  on 
a  proposed  rule  published  in  the 
Federal  Register  on  June  12, 1998,  (63 
FR  32290).  In  that  rule  we  proposed  to 
make  various  changes,  including 
changes  to  the  ambulatory  surgical 
center  (ASC)  payment  methodology  and 
the  list  of  Medicare  covered  procedures. 


The  comment  period  is  extended  for  60 
days. 

DATES:  The  comment  period  is  extended 
to  5  p.m.  on  March  9,  1999. 

ADDRESSES:  Mail  wnritten  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1885-P,  P.O.  Box 
26688,  Baltimore,  MD  21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  Central  Building,  7500 
Seciuity  Boulevard,  Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code  . 
HCFA-1885-P.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  Attn: 
Allison  Herron  Eydt,  HCFA  Desk 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Harris,  (410)  786-6830. 

SUPPLEMENTARY  INFORMATION:  On  Jime 
12, 1998,  we  issued  a  proposed  rule  in 
the  Federal  Register  (63  FR  32290)  that 
would  do  the  following: 

•  Update  the  criteria  for  determining 
which  surgical  procedures  can  be 
appropriately  and  safely  performed  in 
an  ASC. 

•  Make  additions  to  and  deletions 
from  the  current  list  of  Medicare 
covered  ASC  procedures  based  on  the 
revised  criteria. 

•  Rebase  the  ASC  payment  rates 
using  cost,  chfuge,  and  utilization  data 
collected  by  a  1994  survey  of  ASCs. 

•  Refine  the  ratesetting  methodology 
that  was  implemented  by  a  final  notice 
published  on  February  8, 1990,  in  the 
Federal  Register. 

•  Require  that  ASC  payment, 
coverage,  and  wage  index  updates  be 
implemented  annually  on  January  1 


rather  than  having  these  up>dates  occur 
randomly  throughout  the  year. 

•  Reduce  regulatory  burden. 

•  Make  several  technical  policy 
changes. 

The  proposed  rule  would  also 
implement  requirements  of  section 
1833(i)(l)  and  (2)  of  the  Social  Security 
Act.  We  indicated  that  comments  would 
be  considered  if  we  received  them  by 
August  11,  1998. 

We  received  requests  from  numerous 
ASCs  and  professional  associations  for 
more  time  to  analyze  the  potential 
consequences  of  the  rule.  We  issued  a 
notice  in  the  Federal  Register  on  August 
14,  1998,  (63  FR  43655)  announcing 
extension  of  the  public  comment  period 
to  September  10, 1998. 

On  September  8,  1998,  we  published 
a  proposed  rule  in  the  Federal  Register 
entitled  "Medicare  Program;  Prospective 
Payment  System  for  Hospital  Outpatient 
Services"  (63  FR  47552).  We  received 
additional  requests  from  ASCs  and 
professional  associations  for  more  time 
to  analyze  the  impact  of  the  hospital 
outpatient  proposed  rule,  and  for  a 
delay  in  the  implementation  of  the  ASC 
final  rule  to  be  concurrent  with 
implementation  of  the  hospital 
outpatient  prospective  payment  system. 

On  October  1, 1998,  we  reopened  the 
comment  period  for  the  June  12,  1998, 
ASC  proposed  rule  until  November  9, 
1998,  to  coincide  writh  the  comment 
period  for  the  September  8,  1998, 
hospital  outpatient  proposed  rule.  We 
also  gave  notice  in  tbe  October  1, 1998, 
Federal  Register  (63  FR  52663)  of  a 
delay  in  the  adoption  of  the  provisions 
of  the  Jime  12, 1998,  ASC  proposed  rule 
as  a  final  rule  to  be  concurrent  with  the 
adoption  as  final  of  the  hospital 
outpatient  prospective  payment  system 
as  soon  as  possible  after  January  1,  2000. 
In  the  November  13, 1998,  Federal 
Register  (63  FR  63430),  we  further 
extended  the  comment  period  until 
January  8,  1999. 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  document 
extending  for  an  additional  60  days  the 
comment  period  for  the  September  8, 
1998,  hospital  outpatient  proposed  rule 
(63  FR  47552).  Because  Medicare 
payments  to  ASCs  are  closely  linked  to 
the  way  Medicare  proposes  to  pay 
hospitals  under  a  prospective  payment 
system  for  surgical  services  furnished 
on  an  outpatient  basis,  we  are  extending 
the  comment  period  for  the  June  12, 
1998,  ASC  proposed  rule  for  an 
additional  60  days  to  be  concurrent  with 
the  extended  comment  period  for  the 
September  8, 1998,  hospital  outpatient 
proposed  rule.  The  comment  period  will 
close  at  5  p.m.  on  March  9, 1999. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  i  and  25 

[ET  Docket  No.  98-206,  FCC  98-310] 

Fixed  Satellite  Service  and  Terrestrial 
System  in  ttie  Ku-Band 

agency:  Federtl  Communications 

Commission. 

ACTtON:  Proposed  rule. 


SUMMARY:  This  Notice  of  Proposed 
Rulemaking  ("  ^PRM']  proposes  to 
establish  non-j  eostationary  satellite 
orbit  ("NGSO"l  fixed  satellite  service 
("ESS")  operations  which  could  provide 
global  broadba  fid  wireless  services.  This 
NPRM  seeks  to  develop  appropriate 
spectrum  sharffig  criteria  to  allow  the 
proposed  NGSO  FSS  operations  in  the 
Ku  band  witho  ut  interfering  with 
incumbent  operations.  If  appropriate 
sharing  enteric  are  adopted,  NGSO  FSS 
operations  cou  Id  increase  spectrum 
usage,  provide  a  wide  variety  of 
broadband  wireless  services  and 
increase  competition  within  the  satellite 
service  industry.  The  NPRM  also  seeks 
to  develop  a  m  Dre  extensive  record 
regarding  the  a  bility  of  terrestrial  based 
service  that  wc  uld  retransmit  local 
television  sign  lis  and  provide  one-way 
data  services  t(»  direct  broadcast  satellite 
("DBS")  subsciibers  in  the  12.2-12.7 
GHz  band. 

DATES:  Comments  are  due  February  16, 
1999,  reply  comments  are  due  March 
15. 1999.  Written  comments  by  the 
public  on  the  nroposed  and/or  modified 
information  collections  are  due  March 
15, 1999.  Writjen  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  in  brmation  collections  on 
or  before  Marc  1 15, 1999. 
ADDRESSES:  Al  filings  must  be  sent  to 
the  Commissicn's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Comm  unications  Commission, 


445  Twelfth  Street,  S.W.,  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  C-1804,  445 
Twelfth  Street,  S.W.,  Washington.  DC 
20554  or  via  internet  to  jboely@fcc.gov, 
and  to  Timothy  Fain,  OMB  Desk  Officer, 
10236  NEOB.  725  17th  Street,  N.W., 
Washington,  D.C.  20503  or  via  the 

internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Derenge,  Office  of  Engineering  and 
Technology,  (202) 418-2451.  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  (202)  418-0214  or  via  internet 
at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  98- 
206,  FCC  98-310.  adopted  November 
19,  1998.  and  released  November  24, 
1998.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
C404).  445  Twelfth  Street,  S.W., 
Washington,  D.C.  and  also  may  be 
purchased  bom  the  Commission's 
duplication  contractor.  International 
Transcription  Service.  (202)  857-3800. 
1231  20th  Street,  N.W.  Washington,  D.C. 
20036.  This  Notice  of  Proposed 
Rulemaking  contains  proposed  or 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding. 

Summary  of  the  Notice  of  Proposed 
Rulemaking 

1.  The  Commission  takes  this  action 
in  response  to  two  Petitions  for 
Rulemaking  filed  on  July  3, 1997  and 
March  6, 1998,  by  SkyBridge  L.L.C. 
("SkyBridge")(RM-9147)  and 
Northpoint  Technology  ("Northpoint") 
(RM-9245),  respectively.  Additionally, 
the  NPRM  considers  changes  to  the 
International  Radio  Regulations 
contained  in  the  Final  Acts  of  the  1997 
World  Radiocommunication  Conference 
("Final  Acts  of  WRC-97"),  Geneva. 
1997. 

2.  Skybridge  Petition.  SkyBridge 
requests  that  the  Commission  amend  its 
rules  to  permit  non-geostationary 
satellite  orbit  ("NGSO")  fixed  satellite 


service  ("FSS")  systems  to  operate  in 
the  United  States  ("U.S.")  in  the  10.7- 
12.7  GHz  band  for  NGSO  space-to-earth 
links  ("downlinks")  (a  total  of  2 
gigahertz)  and  in  the  12.75-13.25  GHz. 
13.75-14.5  GHz,  and  17.3-17.8  GHz 
bands  for  NGSO  earth-to-space  links 
("uplinks")  (a  total  of  1.75  gigahertz). 
■The  requested  downUnk  bands  are 
generally  used  by  geostationary-satellite 
orbit  ("GSO")  FSS,  DBS  and  fixed 
services.  The  requested  appliance  bands 
are  generally  used  by  GSO  FSS 
operations,  fixed  services,  mobile 
services,  and  Government  operations. 
SkyBridge  proposes  technical  criteria 
which  it  claims  would  protect  GSO 
satellite  and  terrestrial  operations  in 
these  bands  from  unacceptable 
interference  from  NGSO  FSS  systems. 
SkyBridge  contends  that  its  system 
would  provide  high-speed  Internet  and 
on-line  access  services,  video 
conferencing  and  telephony, 
entertainment  services,  interactive  video 
on  demand,  and  a  variety  of  substitutes 
for  terrestrial  infrastructure  links. 

3.  WRC-97/2000.  To  promote 
spectrum  sharing  between  NGSO 
systems  and  other  services,  WRC-97 
adopted  spectrum  sharing  criteria  for 
NGSO  systems  in  the  Ku  and  Ka-bands 
(see  Notice  at  paragraphs  4-6  for  an 
explanation).  However,  because  the 
studies  justifying  the  WRC-97  action 
had  not  gone  through  the  typical 
International  Telecommunications 
Union  ("ITU")  study  group  process  for 
validation,  several  components  of  the 
spectrum  sharing  criteria  are  deemed 
provisional,  or  are  subject  to  review  and 
possible  modification  at  WRC-2000  to 
determine  whether  they  adequately 
protect  incumbent  operations. 
Currently,  Joint  Task  Group  ("JTG")  4- 
9-11,  in  which  the  U.S.  participates,  is 
conducting  technical  analyses  of  NGSO 
FSS  sharing  issues  in  preparation  for 
WRC-2000. 

4.  Northpoint  Petition.  Northpoint 
proposes  to  provide  terrestrial 
retransmission  of  local  television  signals 
and  provide  one-way  data  services  to 
DBS  receivers  in  the  12.2-12.7  GHz 
band  on  a  secondary  basis.  Northpoint 
states  that  its  proposal  would  allow  DBS 
subscribers  to  receive  local  television 
programming  and  one-way  data  services 
with  minimal  additional  equipment  and 
thus  would  permit  the  DBS  service  to 
compete  more  fully  with  cable 
television  services.  Because  Northpoint 
is  requesting  that  its  technology  be 
permitted  to  operate  in  some  of  the 
same  spectrum  requested  by  SkyBridge, 
we  are  addressing  both  petitions  in  this 
proceeding. 

5.  The  NPflAf  proposes  to  allow  NGSO 
FSS  downlink  operations  on  a  co- 
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primary  basis  in  the  10.7-12.7  GHz 
band,  and  allow  NGSO  FSS  appliance 
operations  on  a  co-primary  basis  in  the 
12.75-13.25  GHz  and  13.8-14.5  GHz 
bands.  The  NPRM  does  not  propose  to 
allow  NGSO  FSS  appliance  operations 
in  the  13.75-13.8  GHz  band  due  to 
potential  interference  with  Government 
operations  and  in  the  17.3-17.8  GHz 
band  because  of  a  conflict  with  use  of 
this  band  for  broadcasting  satellite 
services  ("BSS")  and  radiolocation 
services.  The  NPRM  proposes  to  use  the 
WRC-97  power  flux  density  ("pfd") 
limits  for  sharing  with  the  terrestrial 
fixed  services  and  seeks  comment  on 
the  WRC-97  spectrum  sharing  criteria 
[e.g.,  accimiulative  pfd  ("apfd")  and 
effective  pfd  ("epfd")  limits  and  off-axis 
eirp  limits)  for  sharing  with  other 
services.  Tte  NPRM  requests  further 
analysis  regarding  the  adequacy  of  the 
WRC-97  limits,  including  the  impacts 
of  multiple  NGSO  FSS  systems,  as  well 
as  alternative  proposals  to  enable  NGSO 
FSS  operations  in  these  frequency 
bands.  The  NPRM  also  proposes  to 
adopt  coordination  requirements  and 
other  procedures  to  facilitate  NGSO  FSS 
sharing  with  incumbent  services. 
Further,  the  NPRM  proposes  to 
implement  the  WRC-97  allocation  of 
the  12.2-12.7  GHz  band  to  the  FSS,  and 
proposes  initial  licensing  and  service 
rules  for  NGSO  FSS. 

6.  The  NPRM  does  not  propose  to 
adopt  Northpoint's  suggested  use  of  the 
12.2-12.7  GHz  band,  but  seeks  to 
develop  a  more  thorough  record  to 
determine  the  spectrum  sharing 
feasibility  of  its  proposed  system. 
Specifically,  the  NPRM  requests  further 
analysis  regarding  Northpoint's  ability 
to  operate  in  the  DBS  band  without 
causing  harmful  degradation  of  DBS 
service  to  customers.  Further,  the  NPRM 
asks  whether  the  SkyBridge  and 
Northpoint  proposals  could  both  share 
spectrum  with  DBS  and,  if  not,  whether 
the  band  should  be  segmented  to 
accommodate  both  proposed  services 
(assuming  sharing  is  feasible). 

7.  We  note  that  there  are  other 
proceedings  which  could  influence  the 
spectnun  bands  requested  by  these  two 
petitions.  Specifically,  on  April  1, 1998, 
OpTel.  Inc.  (OpTel),  an  operator  of 
private  cable  systems,  filed  a  Petition  for 
Rulemaking  (RM-9257)  writh  the 
Commission  to  amend  parts  78  and  101 
of  the  Commission's  rules  to  allow 
licensees  in  the  fixed  microwave  service 
to  use  frequencies  in  the  12.7-13.25 
GHz  band  to  transmit  video 
programming  material  to  end  users. 
Additionally,  the  Commission  has 
initiated  a  proceeding  to  consider  the 
carriage  of  digital  broadcast  television 
signals  over  the  cable  TV  infrastructure 


which  may  create  capacity  demands  on 
the  CARS  &w}uencies.  The  NPRM 
requests  comment  on  whether  these 
proceedings  would  conflict  with 
potential  NGSO  FSS  operations  in  the 
12.75-13.25  GHz  band. 

Initial  Regulatory  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").'  the 
Commission  has  prepared  this  Initial 
Regulatory  FlexibiUty  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Notice  of  Proposed  Rulemaking 
("NPRM').  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided 
above.  The  Commission  will  send  a 
copy  of  the  NPRM,  including  this  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a).  In  addition,  the  NPRM 
and  IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register. 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

9.  We  undertake  this  proceeding  to 
address  the  spectrum  sharing  issues 
presented  by  SkyBridge's  and 
Northpoint's  proposed  use  of  spectrum 
in  the  Ku-band  frequency  range.  These 
proposals  could  increase  competition 
and  provide  new  advanced  services  to 
the  public.  Specifically,  SkyBridge's 
proposal  could  provide  new  high-speed 
data  services  and  offer  additional 
competition  to  other  satellite  services, 
and  terrestrial  wireless  and  wireline 
services.  Similarly,  Northpoint's 
proposal  could  provide  local  video  and 
new  data  services  and  facilitate 
competition  to  cable  television  systems. 
There  is,  however,  extensive  use  of  the 
requested  frequency  bands  in  the  U.S. 
and  these  incumbent  operations  provide 
important  and  valuable  services  to  the 
public.  While  we  desire  to  promote 
competition  and  innovation  by  allowing 
for  new  services  or  additional  spectrum 
use,  we  also  need  to  consider  the 
competing  interests  of  the  incumbent 
services  in  these  bands. 

10.  Therefore,  we  propose  to  permit 
non-geostationary  satellite  orbit 
("NGSO")  fixed-satellite  service  ("FSS") 
operations  ^  in  certain  segments  of  the 


Ku-band '  and  propose  rules  and 
policies  to  govern  such  operations.  We 
also  propose  or  ask  for  comment  on 
technical  criteria  to  ensure  that  such 
NGSO  FSS  operations  do  not  cause 
harmful  interference  to  existing  users  or 
do  not  imduly  constrain  future  growrth 
of  incumbent  services.  Specifically,  we 
ask  whether  the  spectrum  sharing 
criteria  developed  at  the  1997 
International  Telecommunication  Union 
("ITU")  World  Radiocommunication 
Conference  ("WRC-97")  *  are  adequate 
to  permit  NGSO  FSS  operations  in 
various  segments  of  the  Ku-band  or 
whether  other  criteria  are  needed  to 
protect  incumbent  users.  In  addition,  we 
ask  for  comment  on  a  proposal  to  permit 
terrestrial  use  of  the  12.2-12.7  GHz 
band  for  the  retransmission  of  local 
television  and  provision  of  one-way 
data  services  by  direct  broadcast 
satellite  ("DBS")  service  operators  and 
their  affiliates. 

Legal  Basis 

11.  The  proposed  action  is  authorized 
under  sections  4(i),  7(a),  303(c),  303(0. 
303(g).  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  157(a). 
303(c).  303(f),  303(g).  and  303(r). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the  Proposed 
Rules  May  Apply 

12.  Skybridge  has  requested  that  the 
Conunission  amend  Parts  2  and  25  of  its 
rules  to  permit  NGSO  FSS  systems  to 
operate  in  the  United  States  ("U.S.")  in 
the  10.7-12.7  GHz  band  for  NGSO 
space-to-earth  links  ("downlinks")  (a 
total  of  2  gigahertz)  and  in  the  12.75- 
13.25  GHz,  13.75-14.5  GHz,  and  17.3- 
17.8  GHz  bands  for  NGSO  earth-to-space 
links  ("uplinks")  (a  total  of  1.75 
gigahertz).  The  requested  downlink 
bands  are  generally  used  by 


1  See  5  U.S.C.  603.  The  RFA.  see,  5  U.S.C.  601  et 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  II  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

2  NGSO  satellite  systems,  such  as  proposed  by 
SkyBridge,  are  characterized  by  a  constellation  of 


satellites  continuously  orbiting  the  earth,  rather 
than  appearing  to  remain  stationary  relative  to  a 
user  as  a  geostationary  satellite  does.  NGSO 
satellites  operate  at  lower  altitudes  and  therefore 
appear  to  move  from  horizon  to  horizon.  As  the 
NGSO  satellites  move  through  their  orbit,  they 
transmit  to  and  receive  from  earth  stations  that  are 
in  view  of  the  satellite.  Geostationary  satellites  orbit 
22,300  miles  above  the  Earth  in  the  plane  of  the 
Earth's  equator.  At  this  altitude,  the  geosUlionary 
satellite's  position  appears  fixed  relative  to  an 
observer  on  the  Earth. 

'The  Ku-band  generally  refers  to  frequencies 
within  the  12  GHz  to  18  GHz  range.  The  specific 
bands  subject  to  this  proceeding  are  the  10.7-12.7 
GHz,  12.75-13.25  GHz.  13.75-14.5  GHz.  and  17.3- 
17.8  GHz  bands.  For  the  purposes  of  this 
proceeding,  we  use  the  term  "Ku-band"  to  refer 
generally  to  all  of  the  frequency  bands  listed  above 
that  are  under  consideration  in  this  proceeding. 

*  See  Final  Acts  of  the  1997  World 
ftadiocommunication  Conference  ("Final  Acts  of 
WBC-97"):  Article  S21.  Article  S22.  Resolution  130. 
Resolution  131.  Resolution  538  (Geneva,  1997). 
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geostationary-iatellite  orbit  ("GSO") 
FSS.  DBS  and  fixed  services.  The 
requested  appliance  bands  are  used  by 
GSO  FSS  opertitions,  fixed  services, 
mobile  servicep,  and  Government 
operations. 

13.  The  KFfii  generally  defines  the 
term  "small  eijtity  "  as  having  the  same 
meaning  as  th^  terms  "small  business," 
"small  organiaation,"  and  "small 
governmental  jurisdiction."'  In 
addition,  the  t^rm  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.*] A  small  business  concern 
is  one  which:  (jl)  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
estabUshed  byithe  Small  Business 
Administration  ("SBA").^  A  small 
organization  is  generally  "any  not-for- 
profit  enterpri!  le  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."* 

14.  Regarding  incumbent  cable 
television  opeiations  in  the  12.75-13.25 
GHz  band,  the  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  televtision  services,  which 
includes  all  such  companies  generating 
$11  million  orlless  in  revenue  aimually. 
This  definitioi^  includes  cable  systems 
operators,  clos^  circuit  television 
services,  direc^  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  Accoiding  to  the  Census 
Bureau,  there  ijvere  1,788  total  cable  and 
other  pay  televjision  services  and  1 ,423 
had  less  than  Sll  million  in  revenue. 

15.  The  Comonunications  Act  also 
contains  a  defi^iition  of  a  small  cable 
system  operatcur,  which  is  "a  cable 
operator  that,  ( irectly  or  through  an 

in  the  aggregate  fewer 
of  all  subscribers  in  the 
United  States  i  nd  is  not  affiliated  with 
any  entity  or  eiitities  whose  gross 
annual  revenues  in  the  aggregate  exceed 

The  Commission  has 
determined  th4t  there  are  61,700.000 
subscribers  in  he  United  States. 
Therefore,  we  bund  that  an  operator 
serving  fewer  t  lan  617.000  subscribers 


affiliate,  serves 
than  1  percent 


Md.  5601(6). 

»5U.S.C  601(3) 
definition  of  "smal 
632).  Pursuant  to  t 
of  a  smal)  business 
consultation  with 
Small  Business 
opportunity  for  pul 
more  definitions  ol 
appropriate  to  the 
publishes  such 
Register."  S  U.S.C. 

''Small  Business 

•5U.S.C  601(4). 


incorporating  by  reference  the 
business  concern"  in  15  U.S.C. 
I  le  RFA,  the  statutory  definition 
applies  "unless  an  agency,  afier 
t  He  Office  of  Advocacy  of  the 
Ad  ninistration  and  after 

I  ilic  comment,  establishes  one  or 
such  term  which  are 
I  ctivities  of  the  agency  and 
def  nition(s)  in  the  Federal 
601(3). 
Act.  IS  U.S.C  632  (1996). 


shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1,450.  We  do  not  request  nor 
do  we  collect  information  concerning 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
and  thus  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

16.  Regarding  incumbent  DBS 
operations  in  the  12.2-12.7  GHz  band, 
because  DBS  provides  subscription 
services.  DBS  falls  within  the  SBA 
definition  of  Cable  and  Other  Pay 
Television  Services  (SIC  4841).  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or 
less  in  annual  receipts.  As  of  December 
1996.  there  were  eight  DBS  licensees. 
However,  the  Commission  does  not 
collect  annual  revenue  data  for  DBS 
and.  therefore,  is  unable  to  ascertain  the 
number  of  small  DBS  licensees  that 
could  be  impacted  by  these  proposed 
rules.  Although  DBS  service  requires  a 
great  investment  of  capital  for  operation, 
we  acknowledge  that  there  are  several 
new  entrants  in  this  field  that  may  not 
yet  have  generated  more  than  $1 1 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  independently  owned  and  operated. 

17.  Regarding  inciunbent  GSO  FSS 
satellite  use  and  the  proposed  NGSO 
FSS  use  in  these  requested  bands,  the 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-satellite  service  applicants  or 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  one  with 
$11.0  million  or  less  in  annual  receipts.' 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  category 
of  Commimications  Services,  Not 
Elsewhere  Classified  which  could 
potentially  fall  into  the  geostationary  or 
non-geostationary  orbit  fixed-satellite 
service  category.  Of  those, 
approximately  775  reported  annual 
receipts  of  $1 1  million  or  less  and 


»13CFR  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4899. 


qualify  as  small  entities. '°  Generally, 
these  NGSO  and  GSO  FSS  systems  cost 
several  millions  of  dollars  to  construct 
and  operate.  Therefore  the  NGSO  and 
GSO  FSS  companies,  or  their  parent 
companies,  rarely  qualify  under  this 
definition  as  a  small  entity. 

18.  Regarding  Auxiliary,  Special 
Broadcast  and  other  program 
distribution  services  in  the  Ku-band. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  appUcable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  broadcasting  stations  (SIC  4832) 
and  television  broadcasting  stations  (SIC 
4833).  These  definitions  provide, 
respectively,  that  a  small  entity  is  one 
with  either  $5.0  million  or  less  in 
annual  receipts  or  $10.5  million  in 
annual  receipts.  13  CFR  121.201,  SIC 
CODES  4832  and  4833.  There  are 
currently  2,720  FM  translators  and 
boosters,  4,952  TV  translators.  The  FCC 
does  not  collect  financial  information 
on  any  broadcast  facility  and  the 
Department  of  Commerce  does  not 
collect  financial  information  on  these 
auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be 
classified  as  small  businesses  by 
themselves.  We  also  recognize  that  most 
translators  and  boosters  are  owned  by  a 
parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 

a  small  business  (as  noted,  either  $5 
miUion  for  a  radio  station  or  $10.5 
million  for  a  TV  station).  Furthermore, 
they  do  not  meet  the  Small  Business 
Act's  definition  of  a  "small  business 
concern"  because  they  are  not 
independently  owned  and  operated. 

19.  Incumbent  microwave  services  in 
the  10.7-11.7  GHz  and  12.75-13.25  GHz 
bands,  include  common  carrier,  private 
operational  fixed,  and  broadcast 
auxiliary  radio  services.  At  present, 
there  are  22,015  common  carrier 
licensees,  approximately  61,670  private 


'°U.S.  Bureau  of  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms:  1992,  SIC  Code  4899 
(issued  May  1995). 
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operational  fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  Inasmuch  as 
the  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services,  we  will  utilize  the 
SBA's  definition  appUcable  to 
radiotelephone  companies — i.e.,  an 
entity  with  no  more  than  1,500  persons. 
13  CFR  121.201.  SIC  CODE  4812.  We 
estimate,  for  this  purpose,  that  all  of  the 
Fixed  Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would 
qualify  as  small  entities  under  the  SBA 
definition  for  radiotelephone 
companies. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

20.  We  propose  to  apply  the  part  25 
rules  governing  reporting  requirements 
for  FSS  systems.  Specifically,  licensees 
are  required  to  file  an  annual  report 
with  the  Commission  describing:  the 
status  of  satellite  construction  and 
anticipated  laimch  dates,  including  any 
major  delays  or  problems  encountered; 
a  listing  of  any  imscheduled  satellite 
outages  for  more  than  30  minutes 
including  the  cause(s)  of  any  such 
outages;  and  a  detailed  description  of 
the  utilization  made  of  each  satellite  on 
each  of  the  in-orbit  satellites. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

21.  We  propose  to  adopt  or  seek 
comment  on  adequate  spectrum  sharing 
criteria  to  minimize  the  potential  for 
interference  of  these  new  NGSO  FSS 
operations  on  incumbent  operations, 
many  of  which  qualify  as  small  entities. 
Further,  to  promote  system  growth  for 
the  fixed  microwave  service  (which 
includes  most  of  the  small  entities 
imder  consideration  in  this  proceeding), 
we  are  proposing  to  establish  exclusion 
areas  aroimd  the  top  50  cities  in  the  U.S. 
which  would  not  permit  NGSO  earth 
stations  to  construct  in  these  areas  for 
several  years.  This  proposal  should 
permit  fixed  service  small  entities  some 
level  of  assurance  that  future  fixed  links 
could  be  established  without 
hinderance  from  NGSO  FSS  earth 
stations.  We  request  comment  on  other 
alternatives  that  could  minimize  the 
impact  of  this  action  on  small  entities. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

22.  None. 

23.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division 
will  send  a  copy  of  this  NPRM  to  the 


Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

24.  Paperwork  Reduction  Act.  This 
Notice  of  Proposed  Rulemaking  contains 
either  a  proposed  or  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
comment  on  the  information  collections 
contained  in  this  Notice  of  Proposed 
Rulemaking,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  the  NPRM;  OMB 
comments  are  due  March  15, 1999. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utiUty;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  N.A. 

Title:  Fixed  Satellite  Service  and 
NGSO  Sharing  in  Ku-Band. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5. 

Estimated  time  per  response:  22 
hours. 

Total  Annual  Burden:  110  hours. 

Total  Annual  Cost:  This  includes  the 
charges  for  hiring  an  attorney,  legal 
assistant,  or  engineer  at  $150  an  hour  to 
complete  the  submissions.  The 
estimated  average  time  to  complete 
space  station  submissions  is  20  hours 
per  response.  Based  on  the  assumption 
that  applicants  will  hire  outside  counsel 
at  an  approximate  cost  of  $150  per  hour, 
it  is  estimated  that  the  cost  per 
submission  will  be  $3,300.00. 

Needs  and  Uses:  In  accordance  with 
the  Communications  Act,  the 
information  collected  will  be  used  by 
the  Commission  in  evaluating 
applications  requesting  authority  to 
operate  pursuant  to  part  25  of  the 
Commission's  rules.  The  information 
will  be  used  to  determine  the  legal, 
technical,  and  financial  ability  of  the 
applicants  and  will  assist  the 
Commission  in  determining  whether 
grant  of  such  authorizations  are  in  the 
public  interest. 


ListofSubiects 

47  CFR  Part  2 

Communications  equipment,  Radio. 

47  CFR  Part  25 

Communications  equipment,  Radio, 
Satellites. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  99-578  Filed  1-11-99;  8:45  am) 

BILLMG  CODE  6712-01-l> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  No.  RSPA-98-4943  (HIM-225B)] 

RIN  2137^031 

Hazardous  Materiais:  Authorization  for 
the  Continued  Manufacture  of  Certain 
MC  331  Cargo  Tanks 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
extend  from  March  1,  1999  to  July  1, 
1999,  the  period  for  continued 
manufacture  of  MC  331  cargo  tanks 
without  certification  and  demonstrated 
performance  of  the  emergency  discharge 
control  system.  The  intent  of  this  NPRM 
is  to  provide  for  the  uninterrupted 
production  of  specification  MC  331 
cargo  tanks  used  in  the  transportation  of 
propane,  anhydrous  ammonia  and  other 
liquefied  compressed  gases. 

DATES:  Comments  must  be  received  on 
or  before  February  11,  1999. 

ADDRESSES:  Address  written  comments 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  Identify 
the  docket  number  RSPA-98-4943  at 
the  beginning  of  the  comments  and 
submit  two  copies.  If  you  want  to 
receive  confirmation  of  receipt  of  your 
comments,  include  a  self-addressed, 
stamped  postcard.  Comments  also  may 
be  submitted  by  e-mail  to 
rules@rspa.dot.gov. 

Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
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Federal  holidaiys.  In  addition,  you  can 
review  comments  by  accessing  the 
docket  management  system  through  the 
DOT  home  page  (http://dms.dot.gov). 
FOfl  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Susan  Gorsky,  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration  (202)  366-8553. 
SUPPLEMENTARtV  INFORMATION:  On 
February  19,  1997,  under  Docket  No. 
RSPA-97-2138  (HM-225)  (62  PR  7638), 
the  Research  and  Special  Programs 
Administratioii  (RSPA,  "we")  issued  an 
emergency  interim  final  rule  to  specify 
the  conditions  under  which  MC  330  and 
MC  331  cargo  tank  motor  vehicles  could 
continue  to  opjerate  while  RSPA  and  the 
industry  addressed  operational 
problems  related  to  the  cargo  tank 
emergency  discharge  control  system.  A 
final  rule  extending  and  revising  the 
provisions  of  the  emergency  interim 
final  rule  was  issued  on  August  18, 1997 
(62  FR  44038).  The  August  18  final  rule 
included  a  provision  permitting 
continued  manufacture  of  MC  331  cargo 
tanks  without  certification  and 
demonstrated  performance  of  the 
emergency  discharge  control  system 
until  March  1, 1999. 

We  issued  a  £nal  rule  responding  to 
petitions  for  r^onsideration  and 
clarifying  certain  provisions  of  the 
August  18  finajl  rule  on  December  10, 
1997  (62  FR  63187).  In  this  rule,  RSPA 
extended  the  efccpiration  date  of  certain 
provisions  of  the  rule  from  March  1, 
1999  to  July  1,11999.  This  change  was 
based  on  a  request  from  Farmland 
Industries,  Incj  and  The  Fertilizer 
Institute  asking  that  the  agency  allow  a 
four-month  extension  of  the  expiration 
date  to  July  1, 1999,  to  avoid  expiration 
of  the  requireiients  at  the  beginning  of 
the  fertilizer  industry's  peak  delivery 
season.  i 

A  provision  In  the  August  18, 1997 
final  rule  perniits,  until  March  1, 1999, 
a  new  cargo  tank  motor  vehicle  to  be 
marked  and  ceftified  as  conforming  to 
specification  h^C  331  without 
certification  aiid  demonstrated 
performance  of  the  emergency  discharge 
control  system!,  RSPA  did  not  change 
the  date  for  thi|s  provision  in  the 
December  10. 1997  final  rule  because  it 
was  not  requested  by  petitioners  and  we 
did  not  anticipate  a  need  to  extend  the 
date  at  that  tinje.  RSPA  has 
subsequently  established  a  negotiated 
rulemaking  committee  (the  Committee) 
which  is  developing  alternative  safety 
standards  for  i)nloading  liquefied 
compressed  gases  to  replace  those 
standards  which  expire  on  July  1,  1999. 
The  work  of  th^  Committee  is  expected 
to  extend  beyohd  March  1, 1999. 


Therefore,  we  believe  there  is  a  need  to 
extend  the  March  1,  1999  date  until  July 
1, 1999,  consistent  with  the  expiration 
of  the  final  rule,  and  are  proposing  to 
extend  the  date'  in  this  document. 
During  its  December  1-2, 1998  meeting, 
the  Committee  agreed  that  we  should 
propose  this  change. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 

RSPA  did  not  prepare  a  regulatory 
evaluation  for  this  NPRM  addressing  the 
issue  of  extending  the  expiration  date  of 
the  rule.  However,  a  final  regulatory 
evaluation  was  prepared  in  support  of 
the  final  rule  published  on  December 
10, 1997.  The  final  regulatory  evaluation 
is  available  for  review  in  that  public 
docket. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
according  to  the  principles  and  criteria 
contained  in  Executive  Order  12612 
("Federalism").  The  Federal  hazardous 
materials  transportation  law  (49  U.S.C. 
5101 — 5127)  contains  an  express 
preemption  provision  that  preempts 
State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(A)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
relating  to  the  number,  content,  and 
placement  of  such  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(E)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

Title  49  U.S.C.  5125(b)(2)  provides 
that  EXDT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 


day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  solicits 
comments  on  whether  the  proposed  rule 
would  have  any  effect  on  State,  local  or 
Indian  tribe  requirements  and,  if  so,  the 
most  appropriate  effective  date  of 
Federal  preemption.  We  have 
determined  that  this  proposed  rule  does 
not  have  sufficient  Federalism  impacts 
to  warrant  the  preparation  of  a 
federalism  assessment. 

Executive  Order  13084 

The  revised  regulation  evolving  from 
this  NPRM  will  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  when 
analyzed  under  the  principles  and 
criteria  contained  in  Executive  Order 
("Consultation  and  Coordination  with 
Indian  Tribal  Government").  Therefore, 
the  funding  and  consultation 
requirements  of  this  Executive  Order 
would  not  apply.  Nevertheless,  this 
NPRM  specifically  requests  comments 
frt)m  affected  persons,  including  Indian 
tribal  governments,  as  to  its  potential 
impact. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  RSPA  must 
consider  whether  a  notice  of  proposed 
rulemaking  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
proposes  only  to  extend  the  expiration 
date  of  the  current  rule  from  March  1, 
1999  to  July  1,  1999.  Therefore,  I  certify 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  0MB  control 
nimiber.  This  NPRM  does  not  propose 
any  new  information  collection 
requirements. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  pubUshes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
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1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  gUtch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 

This  NPRM  does  not  impose  business 
process  changes  or  require 
modifications  to  computer  systems. 
Because  this  NPRM  does  not  affect 
organizations'  ability  to  respond  to  the 
Year  2000  problem,  we  do  not  intend  to 
delay  the  effectiveness  of  the  proposed 
requirements  in  this  NPRM. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  171  would  be  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 


S171.5    [Amended] 

2.  In  §  171.5,  in  paragraph  (a)(3),  the 
date  "March  1, 1999"  would  be  revised 
to  read  "July  1,1999". 

Issued  in  Washington,  DC,  on  January  6. 
1999,  under  authority  delegated  in  49  CFR 
part  106. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

IFR  Doc.  99-623  Filed  1-11-99;  8:45  am) 

BILUNO  CODE:  4910-eO-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  230 

[FRA  Docket  No.  RSSL-d8-2,  Notice  No. 
2] 

Inspection  and  Maintenance  Standards 
for  Steam  Locomotives;  Proposed 
Revisions 

agency:  Federal  Raihoad 
Administration  (FRA),  Department  of 
Transportation  (EXDT). 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  25. 1998  (63  FR  51404),  FRA 
proposed  revisions  to  the  regulations 
governing  steam  locomotive  inspections 
and  maintenance.  In  that  proposed  rule, 
FRA  announced  that  it  did  not  intend  to 
schedule  a  public  hearing  regarding  this 
proposal  absent  a  specific  request  to  do 
so.  Dxuing  the  period  for  written 
comments,  FRA  received  several 
requests  for  a  public  hearing  to  address 
issues  raised  by  this  proposal.  FRA  now 
intends  to  hold  a  public  hearing  to 
provide  interested  parties  the 
opportunity  to  comment  on  the 
proposed  revisions  contained  in  the 
NPRM.  This  dociunent  announces  the 
public  hearing. 

DATES:  A  public  hearing  will  be  held  at 
9:00  a.m.  February  4, 1999. 


ADDRESSES:  (1)  Public  Hearing:  A 
hearing  to  provide  interested  parties  the 
opportiuiity  to  comment  on  the 
proposed  revisions  contained  in  the 
NPRM  vdll  be  held  at  the  following 
location:  The  Omni  Marina  Hotel,  707 
North  Shoreline  Boulevard,  Corpus 
Christi,  Texas  78401  (512)  882-1700 

(2)  Docket  Clerk:  Written  notification 
should  identify  the  docket  number  and 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  RCC-10,  400 
Seventh  Street,  Stop  10,  SW, 
Washington,  DC  20590  (202)  493-6030. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Megary,  Regional  Administrator, 
Federal  Railroad  Administration,  8701 
Beford-Euless  Road,  Suite  425.  Hurst, 
TX  76053  (telephone  817-284-8142); 
George  Scerbo,  Motive  Power  & 
Equipment  Specialist,  Federal  Railroad 
Administration,  (telephone  202-493- 
6249);  or  Paul  F.  Byrnes,  Trial  Attorney, 
Office  of  the  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW,  Stop  10.  Washington,  DC 
20950  (telephone  202-493-6032). 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  Procedures 

Any  person  wishing  to  participate  in 
the  public  hearing  should  notify  the 
Docket  Clerk  by  mail  or  telephone  at 
least  five  working  days  prior  to  the  date 
of  the  hearing  or  conference.  The 
notification  should  identify  the  party 
the  person  represents,  and  the  particular 
subject(s)  the  person  plans  to  address. 
The  notification  should  also  provide  the 
Docket  Clerk  with  the  participant's 
mailing  address. 

Issued  in  Washington,  DC.  on  January  6, 
1999. 
Grady  C.  Cothen, 

Deputy  Associate  Administrator  For  Safety 

And  Program  Development. 

(FR  Doc.  99-677  Filed  1-11-99;  8:45  ami 
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Noticei 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appttcable  to  the 
public.  Notices  (if  hearings  and  investigations, 
connmittee  meeflhgs,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  oi^anization  and  functions  are 
examples  of  doQuments  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 


agency: 

USDA. 
action:  Noticj 


Aghdultural  Research  Service, 
of  intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Depaitment  of  Agriculture, 
Agricuhural  Flesearch  Service,  intends 
to  grant  to  Cai  ^1,  Inc.,  of  Wayzata, 
Minnesota,  an  exclusive  license  to 
Patent  No.  5,710,099  issued  January  20, 
1998,  and  divisional  application  08/ 
887,679,  filed  July  3. 1997  which  will 
issue  as  Patent  No.  5,854,178  on 
December  29, 1998.  both  entitled 
"Bioactive  Coinpounds."  Notice  of 
availability  was  published  in  the 
Federal  Register  on  July  18,  1996. 
DATES:  Conunfents  must  be  received  on 
or  before  Manth  15,  1999. 
ADDRESSES:  sind  comments  to:  USDA, 
ARS,  Office  o\  Technology  Transfer, 
Room  415  Building  005,  BARC-West, 
Boltsville,  Maryland  20705-2350. 
FOR  FURTHER  INF0RMATI0I4  CONTACT:  Jime 
Blalock  of  the  Office  of  Technology 
Transfer  at  th^  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPt-EMENTARY  INFORMATION:  The 
Federal  Goveitiment's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  Ameica,  as  represented  by  the 
Secretary  of  A  griculture.  It  is  in  the 
public  interes  to  so  license  this 
invention  as  C argil.  Inc.,  has  submitted 
a  complete  an  i  sufficient  apphcation  for 
a  license.  The  prospective  exclusive 
license  will  b<  royalty-bearing  and  will 
comply  with  t  de  terms  and  conditions 
of  35  U.S.C.  2  19  and  37  CFR  404.7.  The 
prospective  e);clusive  license  may  be 
granted  unless,  within  sixty  (60)  days 
from  the  date  of  this  published  Notice, 
the  Agricultuial  Research  Service 
receives  writtisn  evidence  and  argument 
which  establi!  ihes  that  the  grant  of  the 
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license  would  not  be  consistent  with  the 

requirements  of  35  U.S.C.  209  and  37 

CFR  404.7. 

Richard  M.  Parry,  Jr., 

Assistant  Administrator. 

(FR  Doc.  99-619  Filed  1-11-99;  8:45  am] 

BILUNO  CODE  341(M»-P 

DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

National  Drought  Policy  Commission 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  establishment;  request 
for  nominations  and  comments. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  will  provide 
administrative  support  for  the  National 
Drought  Policy  Conmsission 
(Commission)  established  by  Pub.  L. 
105-199,  signed  by  the  President  on 
July  16,  1998.  The  Charter  for  the 
Commission  became  effective  on 
January  4, 1999.  The  purpose  of  the 
Commission  is  to  provide  advice  and 
recommendations  on  the  creation  of  an 
integrated,  coordinated  Federal  policy 
designed  to  prepare  for  and  respond  to 
serious  drought  emergencies.  This 
document  sohcits  nominations  of 
individuals  to  be  considered  for 
selection  as  Commission  members. 
Comments  are  raquested  on  categories 
of  membership  and  duties  of  the 
Commission. 

DATES:  Written  nominations  must  be 
received  on  or  before  February  11,  1999. 
ADDRESSES:  Nominations  should  be  sent 
to  Leona  Dittus,  Executive  Director, 
National  Drought  Poficy  Commission, 
USDA,  Farm  Service  Agency,  1400 
Independence  Avenue,  SW,  Room  6701 
South  Building.  STOP  0501. 
Washington,  DC  20250-0501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leona  Dittus,  telephone  (202)  720-3168. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Secretary  of 
Agriculture  has  chartered  the  National 
Drought  Policy  Commission,  hereafter 
referred  to  as  the  Commission.  The 
purpose  of  the  Commission  is  to  provide 
advice  and  recommendations  on  the 
creation  of  an  integrated,  coordinated 
Federal  policy  designed  to  prepare  for 
and  respond  to  serious  drought 
emergencies.  On  the  basis  of  a  thorough 
study,  the  Commission  shall  submit  a 


report  to  the  President  and  Congress 
with  regard  to  national  drought  policy. 

The  Secretary  of  Agriculture,  or  his 
designee,  will  be  Chairperson  of  the 
Commission.  The  Vice  Chairperson  will 
act  in  his/her  stead.  The  Commission 
will  select  the  Vice  Chairperson  from 
among  the  members  who  are  not  Federal 
officers  or  employees.  The  Commission 
shall  be  composed  of  16  members.  The 
members  of  the  Commission  shall 
include:  (A)  the  Secretary  of 
Agriculture,  or  the  designee  of  the 
Secretary,  who  shall  chair  the 
Commission;  (B)  the  Secretary  of  the 
Interior,  or  the  designee  of  the  Secretary; 
(C)  the  Secretary  of  the  Army,  or  the 
designee  of  the  Secretary;  (D)  the 
Secretary  of  Commerce,  or  the  designee 
of  the  Secretary;  (E)  the  Director  of  the 
Federal  Emergency  Management 
Agency,  or  the  designee  of  the  Director; 
(F)  the  Administrator  of  the  Small 
Business  Administration,  or  the 
designee  of  the  Administrator;  (G)  two 
persons  nominated  by  the  National 
Governors'  Association  and  appointed 
by  the  President,  of  whom  (i)  one  shall 
be  the  Governor  of  a  State  east  of  the 
Mississippi  River;  and  (ii)  one  shall  be 
the  Governor  of  a  State  west  of  the 
Mississippi  River;  (H)  a  person 
nominated  by  the  National  Association 
of  Coimties  and  appointed  by  the 
President;  (I)  a  person  n  jmir.ated  by  the 
United  States  Conference  of  May  3rs  and 
appointed  by  the  President;  and  (J)  six 
persons,  appointed  by  the  Secretary  of 
Agriculture  in  coordination  with  the 
Secretary  of  the  Interior  and  the 
Secretary  of  the  Army,  who  shall  be 
representative  of  groups  acutely  affected 
by  drought  emergencies,  such  as  the 
agricultural  production  community,  the 
credit  community,  rural  and  urban 
water  associations.  Native  Americans, 
and  fishing  and  environmental  interests. 

The  Secretary  of  Agriculture  invites 
those  individuals,  organizations  and 
groups  acutely  affected  by  drought 
emergencies  to  nominate  individuals  for 
membership  to  the  Commission. 
Nominations  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  to  the 
Commission.  The  Secretary  seeks  a 
diverse  group  of  members  representing 
a  broad  spectrum  of  persons  interested 
in  national  drought  poUcy. 

Individuals  receiving  nominations 
will  be  contacted  and  biographical 
information  must  be  completed  and 
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returned  to  USDA  within  5  working 
days  of  its  receipt,  to  expedite  the 
clearance  process  that  is  required  before 
selection  by  the  Secretary  of 
Agriculture. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
Commission  in  accordance  with  USDA 
policies.  To  ensure  that  the 
recommendations  of  the  Commission 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Signed  at  Washington,  DC,  on  January  6, 
1999. 

Parks  Shackelford, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  99-651  Filed  1-11-99;  8:45  amj 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cascade  Point  Access  Road  EIS  (R10- 
MB-368)  Record  of  Decision,  USDA 
Forest  siervice,  Tongass  National 
Forest,  Juneau  Ranger  District 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUI»«MARY:  The  USDA  Forest  Service, 
Tongass  National  Forest,  Juneau  Ranger 
District,  has  re-issued  the  Record  of 
E)ecision  for  the  Cascade  Point  Access 
Road  Final  Environmental  Impact 
Statement  (EIS).  Based  on  the  analysis 
in  the  Final  Environmental  Impact 
Statement,  John  Sherrod,  Acting 
Chatham  Area  Assistant  Forest 
Supervisor,  selected  Alternative  B — the 
Proposed  Action,  which  authorizes 
issuance  of  a  road  easement  to  Goldbelt, 
Inc.,  vdth  the  following  modifications: 

1.  Signs  will  be  posted  along  the 
access  road  delineating  National  Forest 
System  land  from  private  land. 

2.  The  access  road  will  be  open  to 
public  vehicular  traffic  upon 
completion  of  certain  facilities  at 
Cascade  Point  and  when  development 
activities  do  not  create  hazards  to  public 
safety. 

3.  A  parking  turnout  will  be 
constructed  adjacent  to  the  road  on 
National  Forest  System  land  where 
public  land  extends  to  the  beach. 

4.  A  qualified  archaologist  will  be  on- 
site  during  ground  disturbing  activities 
associated  with  construction  to  actively 
monitor  for  cultural  resources. 

The  previous  Record  of  Decision  was 
signed  on  March  10, 1998  and 


subsequently  writhdrawrn  on  July  13, 
1998  pending  review  of  documentation 
supporting  the  decision. 
DATES:  Implementation  of  decisions 
subject  to  appeal  pursuant  to  36  CFR 
part  215,  may  occur  on,  but  not  before, 
five  (5)  business  days  from  the  close  of 
the  appeal  filing  period.  The  appeal 
filing  period  for  this  decision  closes  45 
days  after  publication  of  legal  notice  of 
the  decision  in  the  Juneau  Empire 
newspaper  published  in  Juneau,  Alaska. 
The  legal  notice  is  expected  to  be 
published  in  the  Juneau  Empire  on 
January  8,  1999. 

ADDRESS:  This  decision  is  subject  to 
administrative  review  (appeal)  pursuant 
to  36  CFR  Part  215.  A  vmtten  notice  of 
appeal  must  be  filed  with  the  Appeal 
E>eciding  Officer:  James  Caplan,  Acting 
Regional  Forester,  Regional  Office,  P.O. 
Box  21628,  Juneau,  AK  99802. 

For  further  information  or  a  copy  of 
the  Cascade  Point  Access  Road  Record 
of  Decision  or  Final  Environmental 
Impact  Statement  contact:  Jennette  de 
Leeuw,  USDA  Forest  Service,  Juneau 
Ranger  District,  8465  Old  Dairy  Road, 
Juneau,  AK  99801,  (907)  790-7445; 
email  jdeleeuw/rlO@fs.fed.us. 

Dated:  December  29, 1998. 
John  C.  Sherrod, 

Acting  Assistant  Forest  Su[3ervisor. 
|FR  Doc.  99-612  Filed  1-11-99;  8:45  am] 
ULUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

John  Day/Snake  Resource  Advisory 
Council,  Heils  Canyon  Subgroup 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Hells  Canyon  Subgroup 
of  the  John  Day/Snake  Resource 
Advisory  Council  will  meet  on  February 
5  and  6, 1999  at  the  Nez  Perce  Tribal 
Offices  located  in  Lapwai,  Idaho. 

The  meeting  will  begin  at  9:00  a.m. 
and  continue  until  5:00  p.m.  the  first 
day  and  will  begin  at  7:30  a.m.  and 
continue  until  12:00  p.m.  on  the  second 
day.  Agenda  items  to  be  covered 
include:  (1)  Consensus  Process;  (2) 
Conflict  of  Interest  discussion;  (3) 
Budget;  (4)  Endangered  Species  Act;  (5) 
tour  of  the  Clarkston  facility;  (6) 
Quorum  resolution;  (7)  Treaty  Rights; 
(8)  Open  pubhc  forum.  All  meetings  are 
open  to  the  public.  Public  comments 
will  be  received  at  1:00  p.m.  on 
February  5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 


to  Kendall  Clark,  Area  Ranger,  USDA, 
Hells  Canyon  National  Recreation  Area, 
88401  Highway  82,  Enterprise,  OR 
97828,  541-426-5501. 

Dated:  January  4, 1999. 
Kendall  Clark, 

Area  Ranger. 

|FR  Doc.  99-613  Filed  1-11-99;  8:45  am) 

BILUNC  CODE  341&-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC);  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
January  14-15, 1999,  at  the  Miner's  Inn 
Convention  Center,  1 22  East  Miner, 
Yreka,  California.  On  Thursday,  January 
14,  the  PAC  will  meet  from  9:00  a.m.  to 
4:45  p.m.  On  Friday,  January  15,  the 
meeting  will  start  at  8:00  a.m.  and 
adjourn  at  12:15  p.m.  Agenda  items  for 
the  meeting  include:  (1)  Timber  Sale 
Project  Decision-making  Process;  (2) 
January  1997  Storm  Damage  Report/ 
Update;  (3)  Fuels  Analysis  Update;  (4) 
Subcommittee  Reports;  and  (5)  Public 
Conunent  Periods.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Hendryx,  USDA,  Klamath 
National  Forest,  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  530- 
841-4468  (voice),  TDD  530-841-4573. 

Dated:  January  5, 1999. 
Jan  Ford, 

Klamath  PAC  Support  Staff. 
[FR  Doc.  99-620  Filed  1-11-99;  8:45  amj 
BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Availability  of  Record  of 
Decision  for  the  Double  Creek 
Watershed  Project  in  Washington  and 
Osage  Counties,  Oklahoma 

AGENCY:  Natural  Resources 

Conservation  Service  (NRCS)  in 

Oklahoma.  U.S.  Department  of 

Agriculture. 

ACTION:  Notice  of  Availability  of  Record 

of  Decision. 

SUMMARY:  Ronnie  L.  Clark,  responsible 
Federal  official  for  projects 
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administered  u  ider  the  provisions  of 
Pub.  L.  83-566  16  U.S.C.  1001-1008,  in 
the  State  of  Okl  ahoma,  is  hereby 
providing  notif  cation  that  a  record  of 
decision  to  proi  :eed  with  the  installation 
of  the  Double  C  reek  Watershed  project 
is  available.  Sii  gle  copies  of  this  record 
of  decision  ma]  be  obtained  from  Bob 
Tillman,  Geolo;  ;ist,  Water  Resources 
Section,  Natura  1  Resources  Conservation 
Service.  100  UiDA,  Suite  203. 
Stillwater,  OkU  homa,  74074,  telephone 
(405)  742-1223, 

SUPPLEMENTAm  INFORMATION:  This 
activity  is  liste<  in  the  Catalog  of 
Federal  Domesi  ic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  anc  is  subject  to  the 
provisions  of  E:cecutive  Order  12372, 
which  requires  intergovernmental 
consultation  w:  th  State  and  local 
officials. 

Dated:  Decemh  sr  1, 1998. 
Ronnie  L.  Clark, 

State  Conservatk  nist.  Oklahoma. 


[PR  Doc.  99-618 


BILLING  COOe  3410- 16-P 


iled  1-11-99;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 


>p^s 


Notice  of  Proposed  Changes  to 
Section  iV  of  ttte  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Oldahoma 


agency:  Natun 
Conservation 
Oklahoma,  U.Sj 
Agriculture. 
ACTION:  Notice 
proposed  chanj 
FOTG  of  the  Nl 
review  and  coi 


Resources 
irvice  (NRCS)  in 
Department  of 

f  availability  of  a 
e  in  Section  IV  of  the 
CS  in  Oklahoma  for 
ent. 


summary:  It  is  tihe  intention  of  NRCS  in 
Oklahoma  to  is$ue  a  new  conservation 
practice  standard  in  Section  IV  of  the 
FOTG.  The  nevt  standard  is  Alley 
Cropping  (Cod^  311).  This  practice  may 
be  used  in  con^ryation  systems  that 
treat  highly  erodible  land. 

DATES:  Comments  will  be  received  for  a 
30-day  period  qoramencing  with  this 
date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Keith  Vaughan, 
State  Resource  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
100  USDA,  Suiie  203,  Stillwater.  OK 
74074-2655.  Copies  of  these  standards 
will  be  made  available  upon  written 
request.  You  miy  submit  electronic 
requests  and  cqmments  to 
Keith.Vaughan6ok.usda.gov 


FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Vaughan,  405-742-1240. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Oklahoma  will  receive 
comments  relative  to  the  proposed 
change.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Oklahoma  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  December  18, 1998. 
Ronnie  L.  Clark, 

State  Conservationist,  Stillwater,  Oklahoma 
[PR  Doc.  99-617  Piled  1-11-99;  8:45  am] 
BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Government  Owned 
Invention  Available  for  Licensing 

summary:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ownership 
interest  in  the  inventions  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  Federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology.  Office  of 
Technology  Partnerships,  100  Bureau 
Drive.  Stop  2200.  Gaithersburg,  MD 
20899-2200;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purpose  of 
commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number  91-029US. 

Title:  X-ray  Moire  Microscope. 

Abstract:  An  x-ray  microscope  having 
an  incident  x-ray  beam  from  an  x-ray 


source,  a  first  crystal  element  extending 
at  an  angle  (Beta)  across  the  path  of  the 
incident  x-ray  beam,  a  second  crystal 
element  extending  parallel  to  the  first 
crystal  element  and  in  spaced 
relationship  thereto,  a  sample  in  spaced 
relationship  to  the  second  crystal 
element  and  downstream  thereof 
relative  to  the  incident  x-ray  beam,  the 
first  and  second  crystal  elements  being 
movable  relative  to  each  other  and  to 
the  incident  x-ray  beam  so  that  the 
orientation  of  atoms  in  the  second 
crystal  element  do  not  match  the 
orientation  of  atoms  in  the  first  crystal 
element  to  produce  a  forward  incident 
x-ray  beam  in  the  direction  of  the 
original  beam  and  a  diffracted  x-ray 
beam  at  an  angle  relative  to  the  incident 
x-ray  beam,  the  forward  and  diffracted 
beams  being  directed  onto  the  sample, 
a  forward  transmitted  detector  for 
receiving  the  forward  transmitted 
incident  x-ray  beam  and  a  transmitted 
diffracted  x-ray  detector  for  receiving 
the  diffracted  x-ray  beam.  Aperture 
elements  may  be  provided  in  fi-ont  of 
the  detectors  for  controlling  the  forward 
cuid  diffracted  beams  incident  on  the 
detectors. 

NIST  Docket  Number:  96-023US. 

Title:  Process  for  Destroying 
Halogenated  Compounds. 

Abstract:  This  invention  is  available 
for  licensing  only  on  a  non-exclusive 
basis.  A  method  of  destroying 
Halogenated  compounds  by  a  vapor 
phase  chemical  reaction  using  an  alkali 
metal  vapor,  alkaline  earth  metal  vapor, 
or  a  combination  of  the  two,  in  a  heated 
reactor  to  produce  mineralized  or  solid 
products.  The  production  of  solid 
products,  such  as  halide  salts  and 
particulate  carbon,  yields  numerous 
advantages  in  the  collection  and 
disposal  of  the  resulting  products.  The 
invention  is  especially  useful  for  the 
destruction  of  chlorofluorocarbons. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 
[PR  Doc.  99-674  Piled  1-11-99;  8:45  am) 
BILUNQ  CO06  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Partially  Closed 
Meeting  of  the  Manufacturing 
Extension  Partnership  National 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 
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summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  (NIST's)  Manufacturing 
Extension  Partnership  National 
Advisory  Board  (MEPNAB)  will  meet  to 
hold  a  meeting  on  Wednesday,  January 
13. 1999.  The  MEPNAB  is  composed  of 
nine  members  appointed  by  the  Director 
of  NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
set  up,  under  the  direction  of  t>d 
Director  of  the  NIST,  to  fill  a  need  for 
outside  input  on  MEP.  MEP  is  a  unique 
program  consisting  of  centers  in  all  50 
states  and  Puerto  Rico.  The  centers  have 
been  created  by  a  state,  federal  and  local 
partnership.  The  Board  works  closely 
with  the  MEP  to  provide  input  and 
advice  on  MEP's  programs,  plans  and 
poUcies.  The  purpose  of  this  meeting  is 
to  delve  into  areas  the  Board  selected  at 
the  previous  meeting.  The  agenda 
includes  a  presentation  on  "1999:  The 
Year  of  the  Small  Manufacturer",  MEP 
1999  Program  Priorities,  an  overview  of 
the  Year  2000  initiative,  and  a  status 
update  on  the  Board's  Subcommittee, 
Review  of  Center  Evaluation.  The 
portion  of  the  meeting,  whichinvolves 
personnel  and  proprietary  budget 
information,  will  be  closed  to  the 
public.  All  other  portions  of  the  meeting 
will  be  open  to  the  public. 
DATES  AND  ADDRESSES:  The  meeting  will 
convene  on  January  13. 1999,  at  8  a.m. 
and  will  adjourn  at  3:30  p.m.  and  will 
be  held  at  the  National  Institute  of 
Standards  and  Technology,  Building 
101,  Lecture  Room  B,  Gaithersburg, 
Maryland.  The  closed  portion  of  the 
meeting  is  scheduled  from  8-9:30  a.m. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on 
December  21, 1998,  pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  that  these  portions  of 
the  meeting  may  be  properly  closed 
because  they  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
522(c)(4),  (6)  and  (9)(b).  A  copy  of  the 
determination  is  available  for  public 
inspection  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6219, 
Maine  Commerce. 

MEP's  services  to  smaller 
manufacturers  address  the  needs  of  the 
national  market  as  well  as  the  unique 
nf.-eds  of  each  company.  Since  MEP  is 
committed  to  providing  this  type  of 
individualized  service  through  its 
centers,  the  program  requires  the 
perspective  of  locally  based  experts  to 


be  incorporated  into  its  national  plans. 
The  MEPNAB  was  established  at  the 
direction  of  the  NIST  Director  to 
maintain  MEP's  focus  on  local  and 
market-based  needs.  The  MEPNAB  was 
approved  on  October  24,  1996,  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2.,  to 
provide  advice  on  MEP  programs,  plans, 
and  policies;  to  assess  the  soundness  of 
MEP  plans  and  strategies;  to  assess  the 
current  performance  against  MEP 
program  plans,  and  to  function  in  an 
advisory  capacity.  The  Board  will  meet 
three  times  a  year  and  reports  to  the 
Director  of  NIST.  This  will  be  the  first 
meeting  of  the  MEPNAB  in  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Assistant  to  the  Director 
for  Policy,  Manufacturing  Extension 
Partnership,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
number  (301)  975-5033. 

Dated:  January  7, 1999. 
Robert  E.  Hebner. 

Acting  Deputy  Director,  National  Institute  of 

Standards  and  Technology. 

[FR  Doc.  99-645  Filed  1-11-99;  8:45  ami 

BILUNO  COOE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  0105990] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting  (work 

session). 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  (HMS)  Policy 
Committee  and  HMS  Advisory 
Subpanel  will  hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  from 
10:00  a.m.  to  5:00  p.m.  on  Tuesday. 
January  26,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Tuna  Foundation  Offices,  One 
Tuna  Lane,(740  North  Harbor  Drive), 
San  Diego,  CA. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Six,  Executive  Director,  telephone: 
(503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  prepare 


Council  recommendations  for  the  next 
session  of  the  Muhilateral  High  Level 
Conference  on  the  Conservation  and 
Management  of  Highly  Migratory  Fish 
Stocks  in  the  Western  and  Central 
Pacific  to  be  held  February  10-19,  1999 
in  Honolulu,  HI. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

The  work  session  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  Mr.  John  Rhoton 
at  (503)  326-6352  at  least  5  days  prior 
to  the  work  session  date. 

Dated:  January  7, 1999. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  99-€56  Filed  1-11-99;  8:45  amj 
BILUNG  COOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  010599E] 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atlantic  Fishery 

Management  Council  (Council)  will 

hold  a  meeting  of  its  Executive 

Committee. 

DATES:  The  meeting  will  be  held  from 

January  27-28,  1999.  See 

SUPPLEMENTARY  INFORMATION  for  specific 

dates  and  times. 

ADDRESSES:  The  meeting  will  be  held  at 

the  NMFS  Southeast  Regional  Office, 

9721  Executive  Center  Drive  North,  St. 

Petersburg,  FL;  telephone:  727-570- 

5305. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATrDN  CONTACT: 
Susan  Buchanan,  Pubhc  Information 
Officer;  telephone:  (843)  571-4366;  fax: 
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(843)  769-452t);  email: 
susan.buchan&n@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

January  27,  1999,  1:00  p.m.  to  5:00 
p.m. 

The  Executi  ve  Committee  will  hear 
the  status  of  C  ouncil  actions  relative  to 
the  Sustainable  Fisheries  Act  and  the 
implementatiin  schedule  for  the 
Council's  sustainable  fisheries  act 
amendments.  jThe  Committee  will  also 
discuss  how  the  Council  and  NMFS  can 
work  togetherjto  meet  the  mandates  of 
the  Sustainable  Fisheries  Act,  discuss 
coordination  of  the  Council's 
preparation  of  stock  assessment  and 
fishery  evaluation  (SAFE)  reports,  hear 
an  overview  of  the  Atlantic  Coastal 
Cooperative  S:atistics  Program  (ACCSP), 
and  make  revi  sions  to  the  Council's 
Operations  Plm. 

January  28.  1999,  9:00  a.m.  to  12:00 
noon 

The  Commi  :tee  will  discuss  Calendar 
Year  1999  Coimcil  activities  and  budget 
and  discuss  ci  tordination  of  Council 

planned  actions  with  the 


office  and  fisheries 


activities  and 
NMFS  regions 
center  resouroes. 

Although  other  issues  not  contained 
in  this  agendaj  may  come  before  this 
Committee  foi  discussion,  in  accordance 
with  the  Magrjuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  v^dll  be  restricted  to  those  issues 
specifically  id  entified  in  this  notice. 

Special  Accoi  [unodations 

This  meetin  g  is  physically  accessible 
to  people  wit^  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office!  (see  ADDRESSES)  by 
January  20, 1^99. 

Dated:  JanuaAr  7. 1999. 
Gary  C  Matlock, 

Director,  Office  pf  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  99-65B  Filed  1-11-99;  8:45  am) 
BILUNQ  CODE  3S1M2-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0141] 

Submission  for  0MB  Review; 
Comment  Request  for  Buy  American 
Act — Construction  (Grimberg 
Decision) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (OS A), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciu'rently  approved 
information  collection  requirement 
concerning  Buy  American  Act — 
Construction  (Grimberg  Decision).  A 
request  for  public  comments  was 
published  at  63  FR  59950,  November  6, 
1998.  No  comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  February  11, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 

ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  General 
Services  Administration,  FAR 
Secretariat,  1800  F  Street,  NW,  Room 
4035,  Washington,  DC  20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  clauses  at  FAR  52.225-5,  Buy 
American  Act — Construction  Materials, 
and  FAR  52.225-15,  Buy  American 
Act — Construction  Materials  under 
Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement, 
provide  that  offerors/contractors 
requesting  to  use  foreign  construction 
material,  other  than  construction 
material  eligible  under  a  trade 
agreement,  shall  provide  adequate 
information  for  Government  evaluation 
of  the  request.  These  regulations 
implement  the  Buy  American  Act  for 
construction  (41  U.S.C.  lOa-lOd). 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  2;  total 
annual  responses,  1,000;  preparation 
hours  per  response,  2.5;  and  total 
response  biu-den  hours,  2,500. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0141 
regarding  Buy  American  Act — 
Construction  (Grimberg  Decision)  in  all 
correspondence. 

Dated:  January  7, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
IFR  Doc.  99-675  Filed  1-11-99;  8:45  am) 
BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
11, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address  Werfel 
d@al.eop.gov.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Shenill@ed.gov,  or 
should  be  faxed  to  202-708-9346. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
weiive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  January  6, 1999. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Tide:  Federal  Stafford  Loan 
(Subsidized  and  Unsubsidized)  Program 
Master  Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 

Responses:  1,400,000 

Burden  Hours:  1,400,000 

Abstract:  This  promissory  note  is  the 
means  by  which  a  Federal  Stafford 
Program  Loan  borrower  promises  to 
repay  his  or  her  loan. 


Office  of  Postsecondary  Education     * 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  Federal 
Perkins  Loan,  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Program. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  4,100 

Burden  Hours:  68,863 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  institution  during  the 
2000-2001  Award  Year.  The  Fiscal 
Operations  Report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1998- 
1999  Award  Year,  and  for  calculating 
institutional  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  Demonstration 
Projects  for  Faculty  Training  in 
Disability  Issues. 

Frequency:  Every  three  years. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 

Responses:  30 

Burden  Hours:  2,400 

Abstract:  Demonstration  Projects  to 
Ensure  Students  with  Disabilities 
Receive  a  Quality  Higher  Education. 

Program:  Collect  program  and  budget 
information  to  make  grants  to 
institutions  of  higher  education. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

(PR  Doc.  99-616  Filed  1-11-99;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain  Involvement  for 
the  Transfer  of  Parcel  H  at  the 
Miamisburg  Environmental 
Management  Project 

AGENCY:  Ohio  Field  Office,  Miamisburg 
Environmental  Management  Project 
(MEMP),  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain 
involvement. 

SUMMARY:  This  is  to  give  notice  of  DOE's 
proposal  to  transfer  ownership  of 


approximately  14  acres  of  property  in 
the  northeast  comer  of  the  MEMP  site, 
located  approximately  10  (ten)  miles 
southwest  of  Dayton,  Ohio.  The 
property,  designated  Parcel  H,  has  been 
determined  to  be  excess  to  DOE's  long- 
term  needs.  As  a  result,  ownership  of 
this  property  will  be  transferred  to  a 
non-Federal  entity.  A  small  portion  of 
Parcel  H  lies  within  the  100-year 
floodplain,  i.e.,  the  area  is  subject  to  a 
1%  chance  per  year  of  inundation  from 
a  nearby  tributary  of  the  Great  Miami 
River.  In  accordance  with  10  CFR 
1022.5(d),  DOE  will  identify  those  uses 
that  are  restricted  under  Federal,  state, 
and  local  floodplain  regulations.  The 
future  owner  of  Parcel  H  will  be  made 
aware  of  the  applicable  governing 
regulations  on  or  adjacent  to  the  100- 
year  floodplain. 

DATES:  Written  comments  must  be 
received  by  the  DOE  at  the  following 
address  on  or  before  January  27,  1999. 
ADDRESSES:  For  further  information  on 
this  proposed  action,  including  a  site 
map  and/or  copy  of  the  Floodplain 
Assessment,  contact:  Mr.  Frank 
Schmaltz,  Project  Manager,  U.S. 
Department  of  Energy,  Miamisburg 
Environmental  Management  Project, 
P.O.  Box  66,  Miamisburg.  OH  45343- 
0066;  Phone:  937-865-3620;  Facsimile: 
937-865-4489. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
floodplain  and  wetland  environmental 
review  requirements,  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585;  Phone:  202- 
586-4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  activity  would  support 
ultimate  disposition  of  the  MEMP  site. 
The  MEMP  site  has  been  determined  to 
be  excess  to  DOE's  long-term  needs. 
This  decision  is  supported  by  the 
Nonnuclear  Consolidation 
Environmental  Assessment  (DOE/EA- 
0792)  and  associated  Finding  of  No 
Significant  Impact  (FONSI)  dated 
September  14, 1993,  and  the 
Memorandum  of  Understanding  (MOU) 
between  the  DOE  Defense  Programs. 
Environmental  Management  and 
Nuclear  Energy  Programs,  dated  August 
1,  1995.  In  order  to  meet  the 
programmatic  need  to  disposition  land 
determined  to  be  excess  to  DOE's  needs, 
ownership  of  the  site  will  be  transferred 
to  a  non-Federal  entity.  The  property 
will  be  released  in  phases,  as  certain 
parcels  of  property  are  still  in  use  or  are 
not  yet  suitable  for  transfer.  This  notice 
addresses  one  parcel  of  land. 
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comprising  approximately  14  acres  of 
property  in  t]>e  northeast  comer  of  the 
MEMPsite.    , 

Issued  in  Miunisburg,  Ohio  on  December 
30, 1998. 
Sinan  L.  Smik  y, 

NEPA  Complia  nee  Officer.  Ohio  Field  Office. 
(FR  Doc  99-63  5  Filed  1-11-99;  8:45  am) 
■H.LINQ  COOE  Ml  0-01-P 


DEPARTME^f^  OF  ENERGY 

Notice  of  Flobdplain  Involvement  for 
the  Transfer  of  the  South  Property  at 
the  MiamistHjrg  Environmental 
■Management  Project 

AGENCY:  Ohid  Field  Office,  Miamisburg 
Environmental  Management  Project 
(MEMP).  Department  of  Energy  (DOE). 

action:  Notide  of  Floodplain 
Involvement.] 

SUMMARY:  This  is  to  give  notice  of  DOE's 
proposal  to  tmnsfer  ownership  of 
approximately  123  acres  of  undeveloped 
property  in  the  southern  portion  of  the 
MEMP  site,  located  approximately  10 
(ten)  miles  sduthwest  of  Dayton,  Ohio. 
The  propertyi  designated  the  South 
Property,  has  been  determined  to  be 
excess  to  EXDf's  long-term  needs.  As  a 
result,  owneiihip  of  this  property  will 
be  transferred  to  a  non-Federal  entity.  A 
small  portion]  of  the  South  Property  lies 
within  the  lOJO-year  floodplain,  i.e.,  the 
area  is  subject  to  a  1%  chance  per  year 
of  inundatioq  from  the  Great  Miami 
River.  In  accdrdance  with  10  CFR 
1022.5(d),  DOE  will  identify  those  uses 
that  are  restricted  under  Federal,  state, 
and  local  floodplain  regulations.  The 
future  owner  lof  the  South  Property  will 
be  made  awaje  of  the  applicable 
governing  regulations  on  or  adjacent  to 
the  100-year  floodplain. 

DATES:  Writtan  comments  must  be 
received  by  tjie  DOE  at  the  following 
address  on  or!  before  January  27, 1999. 

ADDRESSES:  l4or  further  information  on 
this  proposed  action,  including  a  site 
map  and/or  cppy  of  the  Floodplain 
Assessment,  Contact:  Ms.  Sue  Smiley, 
NEPA  Compliance  Officer,  U.  S. 
Department  c^f  Energy,  Ohio  Field 
Office,  P.  O.  Box  66,  Miamisburg,  OH 
45343-0066;  Phone:  937-865-3984; 
Facsimile:  93|7-865-4489. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
floodplain  anjd  wetland  environmental 
review  requiilements,  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.  S. 
Department  qf  Energy,  1000 
Independence  Avenue,  SW, 


Washington,  D.C.  20585;  Phone:  202- 
586-4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  activity  would  support 
ultimate  disposition  of  the  NffiMP  site. 
The  MEMP  site  has  been  determined  to 
be  excess  to  DOE's  long-term  needs. 
This  decision  is  supported  by  the 
Nonnuclear  Consolidation 
Envimnmental  Assessment  (DOE/EA- 
0792)  and  associated  Finding  of  No 
Significant  Impact  (FONSI)  dated 
September  14, 1993,  and  the 
Memorandum  of  Understanding  (MOU) 
between  the  DOE  Defense  Programs, 
Environmental  Management  and 
Nuclear  Energy  Programs,  dated  August 
1, 1995.  In  order  to  meet  the 
programmatic  need  to  disposition  land 
determined  to  be  excess  to  DOE's  needs, 
ownership  of  the  site  will  be  transferred 
to  a  non-Federal  entity.  The  property 
will  be  released  in  phases,  as  certain 
parcels  of  land  are  still  in  use  or  are  not 
yet  suitable  for  transfer.  This  notice 
addresses  that  portion  of  the  South 
Property  which  Ues  within  the  100-year 
floodplain.  The  proposed  sale  of  the 
South  Property,  as  a  whole,  will  be 
evaluated  under  the  National 
Environmental  Policy  Act  (NEPA) 
process.  The  NEPA  document,  which 
will  include  the  Floodplain  Assessment, 
will  be  made  available  to  Interested  or 
Affected  States  and  Tribes,  as  well  as 
other  key  stakeholders/members  of  the 
public.  "Transfer  of  the  South  Property 
will  not  occur  until  the  NEPA  process 
has  been  completed. 

Issued  in  Miamisburg,  Ohio  on  December 
30,  1998. 
G.  Leah  Dever, 
Manager,  Ohio  Field  Office. 
(FR  Doc.  99-636  Filed  1-11-99;  8:45  am) 
BILUNQ  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 97-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

January  6. 1999. 

Take  notice  that  on  December  31, 
1998,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets  to 
become  effective  February  1, 1999: 

Thirty-fifth  Revised  Sheet  No.  8 
Thirty-fifth  Revised  Sheet  No.  9 
Thirty-fourth  Revised  Sheet  No.  13 
Forty-first  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  eliminate 


the  currently  effective  pricing 
differential  surcharges  and  base  rate 
adjustments,  due  to  the  expiration  of  the 
recovery  period  for  such  transition 
costs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protects  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Referqjice 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-588  Filed  1-11-99;  8:45  am) 
BiujNO  COOE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-274-003] 

Black  Mariin  Pipeline  Company;  Notice 
of  Compliance  Filing 

January  6,  1999. 

Take  notice  that  on  December  31, 
1998,  Black  Mariin  Pipeline  Company 
(BMPL)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
effective  January  1, 1999: 

Substitute  Ninth  Revised  Sheet  No.  4 

BMPL  states  that  on  December  30, 
1998,  the  Federal  Energy  Regulatory 
Commission  issued  an  order  (Order) 
approving  the  November  19, 1998 
Stipulation  and  Agreement  of 
Settlement  (Settlement)  in  BMPL's 
Section  4  Rate  Case  Filing  in  Docket  No. 
RP98-274.  In  compUance  with  the 
Order  and  the  terms  of  the  Settlement, 
BMPL  is  filing  revisions  to  the 
referenced  tariff  sheet  to  reflect  the 
transportation  rates  as  included  in 
Appendix  A  of  the  Settlement,  and  is 
moving  into  effect  January  1, 1999 
Second  Revised  Sheet  Nos.  200  and 
213F  eliminating  BMPL's  transportation 
revenue  sharing  mechanism. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  Jire  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-584  Filed  1-11-99;  8:45  am] 
BILLINC  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-025] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  6, 1999. 
Take  notice  that  on  December  31, 

1998,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  bearing  a 
proposed  effective  date  of  February  1, 
1999: 

Thirty-third  Revised  Sheet  No.  25 
Thirty-third  Revised  Sheet  No.  26 
Thirty-third  Revised  Sheet  No.  27 
Thirty-third  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  28B 
Seventeenth  Revised  Sheet  No.  30 
Fourteenth  Revised  Sheet  No.  30A 
Thirteenth  Revised  Sheet  No.  31 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
II,  Article  I,  Section  D  (Rates)  of  the 
settlement  in  Docket  No.  RP95-408  et 
al.  approved  by  the  Commission  on 
April  17,  1997  (79  FERC  §61,044 
(1997))  (Settlement).  Pursuant  to  Section 
D,  paragraph  (2),  subject  to  other 
adjustments  provided  for  in  the 
Settlement,  the  base  tariff  settlement 
rates  applicable  to  services  for  the 
period  beginning  February  1, 1999,  are 
set  forth  on  Appendix  E,  SchediUe  5, 
attached  to  Stipulation  II.  Columbia  is 
making  this  filing  to  move  into  effect  the 
rates  set  forth  on  Appendix  E,  Schedule 
5,  for  the  period  beginning  February  1, 

1999,  subject  to  the  following 
adjustments:  (1)  "Stipulation  II 
Adjustment  filing  to  Rate  Schedule  FTS 
Rate  Design  Determinants"  filed  on  May 


1,  1998  in  Docket  No.  RP98-209  and  (2) 
Settlement  Component  adjustment  filed 
on  December  1, 1998,  in  Dtocket  No. 
RP99-169.  See  Attachment  A  for  details 
on  the  adjusted  settlement  rates  to  be 
effective  at  February  1, 1999. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers, 
affected  state  commissions,  and  parties 
on  the  official  service  list  in  RP95-408, 
et.  al. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-582  Filed  1-11-99;  8:45  am] 
BILUNG  COOE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-404-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Technical 
Conference 

Januarys,  1999. 

Take  notice  that  the  Commission  staff 
will  convene  a  technical  conference  as 
provided  by  the  Commission  order  in 
this  proceeding  issued  October  14, 1998. 
The  conference  will  be  held  on 
Thursday,  January  14,  1999,  beginning 
at  10:00  a.m.  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
invited  to  attend. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-585  Filed  1-11-99;  8:45  am] 

BILUNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-24d-002] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

January  6, 1999. 

Take  notice  that  on  December  31. 
1998,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  December  11, 
1998: 


Substitute  Fourth 
Second  Substitute 

274 
Second  Substitute 
Second  Substitute 

275 
Second  Substitute 

276 
Second  Substitute 

277 
Second  Substitute 

278 
Second  Substitute 

2  78- A 


Revised  Sheet  No.  104 
Fourth  Revised  Sheet  No. 

Original  Sheet  No.  274-A 
Fourth  Revised  Sheet  No. 

Second  Revised  Sheet  No. 

Third  Revised  Sheet  No. 

Second  Revised  Sheet  No. 

Original  Revised  Sheet  No. 


Northwest  states  that  the  purpose  of 
this  filing  is  to  make  minor  corrections 
to  its  December  23,  1998  filing  in  this 
docket. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-583  Filed  1-11-99;  8:45  am] 

BILUNO  CODE  e717-01-M 


1800 


\ 
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DEPARTMEMr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-2e6-005] 

Ozark  Gas  Transmission  L.  L  C; 
Notice  of  Compliance  Filing 

January  6,  1999 

Take  notice  that  on  December  17, 
1998,  Ozark  C  as  Transmission  L.  L.  C. 
(Ozark),  filed  as  part  of  its  FERC  Gas 
Tariff,  Original  Volume  1.  the  following 
revised  tariff  i  sheets,  with  a  proposed 
effective  date  of  November  1, 1998,  all 
as  more  fully  Bet  forth  in  the  application 
which  is  on  fijle  with  the  Commission 
and  open  to  public  inspection. 

Substitute  Original  Sheet  No.  13 
Substitute  Original  Sheet  No.  17 
Original  SheetT^o.  17A 
Substitute  Ori^nal  Sheet  No.  24 
Original  Sheet^o.  24A 
Substitute  Original  Sheet  No.  40 
Substitute  Oridnal  Sheet  No.  41 
Substitute  Ori^nal  Sheet  No.  46 
Substitute  Original  Sheet  No.  47 
Substitute  Origfnal  Sheet  No.  48 
Substitute  Original  Sheet  No.  49 
Substitute  Oridnal  Sheet  No.  51 
Original  Sheet  No.  51A 
Substitute  Original  Sheet  No.  64 
Substitute  Ori^nal  Sheet  No.  66 
Substitute  Ori3nal  Sheet  No.  73 
Substitute  Orianal  Sheet  No.  74 
Substitute  Orianal  Sheet  No.  79 
Substitute  Orirfnal  Sheet  No.  80 
Original  Sheet  No.  80A 
Substitute  Orianal  Sheet  No.  86 
Original  Sheet  fJo.  86A 
Substitute  Original  Sheet  No.  88 
Original  Sheetl^o.  88A 
Substitute  Orianal  Sheet  No.  102 
Substitute  Orianal  Sheet  No.  105 
Substitute  Orianal  Sheet  No.  106 
Substitute  Orianal  Sheet  No.  109 

Ozark  also  jfiled  a  notice  of 
cancellation  if  entire  tariff  of  Ozark  Gas 
Transmission  System's  FERC  Gas  Tariff. 
_     Ozark  states  that  this  filing  is  to 
comply  with  the  Commission's  order 
issued  on  December  2,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulktory  Commission,  888 
First  Street,  ^  E,  Washington,  DC  20426, 
in  accordano  ( with  Rules  211  and  214 
of  the  Comm;  ssion's  Rules  of  Practice 


and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(PR  Doc.  99-581  Filed  1-11-99;  8:45  am) 

HLUNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER97-2358-000.  ER98-2087- 
000,  ER9»-2351-000] 

Pacific  Gas  &  Electric  Co.;  Notice  of 
Settlement  Conference 

January  6.  1999. 

Take  notice  that  a  settlement 
conference  will  be  convened  in  the 
subject  proceedings  commencing 
Tuesday,  January  19,  1999,  at  10  a.m. 
and  continuing  to  Wednesday,  January 
20,  1999.  The  conference  will  be  held  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c],  or  any  participant,  as 
defined  by  18  CFR  385.102  (b),  may 
attend.  A  person  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to 
§  385.214  of  the  Commission's 
regulations. 

For  additional  information,  please 
contact  Jo  Ann  Scott  at  (202)  208-0764, 
or  Linda  Lee  at  (202)  208-0673.  Ms. 
Scott  or  Ms.  Lee  can  also  be  reached  by 
e-mail  at  joann.scott@ferc.fed.us,  or  at 
linda.lee@ferc.fed.us. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
[FR  Doc.  99-627  Filed  1-11-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-1 7-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6, 1999. 

Take  notice  that  on  December  31. 
1998  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  revised  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
to  become  effective  February  1, 1999. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Siut:harge  which  is  designed  to  clear  the 
balance  in  the  Deferred  EPC  Accoimt. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
reductions  in  Texas  Eastern's  projected 
costs  for  the  use  of  electric  power  for  the 
twelve  month  period  beginning 
February  1, 1999  and  the  balance  in  the 
EPC  Deferred  Account  for  the  twelve 
months  ended  October  31,  1998. 

Texas  Eastern  states  that  the  rate    . 
decreases  proposed  to  the  primary  firm 
capacity  reservation  charges,  usage  rates 
and  100%  load  factor  average  costs  for 
full  Access  Area  Boimdary  service  from 
the  Access  Area  Zone,  East  Louisiana,  to 
the  three  market  area  zones  are  as 
follows: 


Zone 


Reservation 


Usage 


100%  LF 


Market  1 
Market  2 
Market  3 


$(0,021  )/dtti 
$(0.062)/dth 
$(0,091  )/dth 


$(.0007)/dth 
$(.0022)/dth 
$(.0033)/dtti 


$(.0014)/dth 
$(.0042)/dth 
$(.0063)/dth 


Texas  East(  im  states  that  copies  of  it 
filing  have  been  mailed  to  all  affected 


customers  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
§  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  9»-626  Filed  l-H-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP99-1 94-000  and  RP89-183- 
084] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6, 1999. 

Take  notice  that  on  December  31, 
1998.  Williams  Gas  Pipelines  Central, 
hic.  (WiUiams),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  February  1, 1999: 

Fourth  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  6A 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Article  14,  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Williams  hereby  submits  its  first 
quarter,  1999,  report  of  GSR  costs. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commisison  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-587  Filed  1-11-99;  8:45  am] 

BILUNG  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP98-408-003  and  RP98-412- 

ooq 

Wyoming  Interstate  Company,  Ltd.; 
Nbtice  of  Tariff  Compliance  Filing 

January  6,  1999. 

Take  notice  that  on  December  31, 
1998,  Wyoming  Interstate  Company, 
Ltd.  (WICJ,  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Second  Sub  Third 
Revised  Sheet  No.  42G,  and  Second 
Revised  Volume  No.  2,  Second  Sub 
Fourth  Revised  Sheet  No.  52.  and 
Second  Sub  Fourth  Revised  Sheet  No. 
64C  to  be  effective  November  2,  1998. 

WIC  states  that  it  has  been  pointed 
out  that  it  made  certain  minor  errors  in 
its  Compliance  Filing  filed  November 
23,  1998  in  Docket  Nos.  RP98-408  and 
RP98-412.  WIC  is  filing  substitute  tariff 
sheets  to  correct  these  errors. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-586  Filed  1-11-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[bocket  No.  EC99-1 9-000,  et  el.] 

Public  Service  Company  of  New 
Mexico,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  4, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EC99-19-000] 

Take  notice  that  on  December  28. 
1998,  Public  Service  Company  of  New 
Mexico  (PNM),  pursuant  to  Section  203 
of  the  Federal  Power  Act,  tendered  for 
filing  an  application  seeking  an  order  or 
other  appropriate  determination 
approving  the  sale  by  PNM  to  Pittsburg 
and  Midway  Coal  Mining  Company 
(Pitt-MidwayJ  of  a  10  mile  115  kV 
transmission  line. 

Copies  of  this  filing  have  been  served 
upon  Pitt-Midway  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  January  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rocky  Road  Power,  LLC 

[Docket  No.  EG99-52-000] 

Take  notice  that  on  December  29, 
1998,  Rocky  Road  Power.  LLC,  1000 
Louisiana,  Suite  5800.  Houston.  Texas, 
filed  with  the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status,  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Rocky  Road  Power,  LLC  is  a  limited 
liability  company,  organized  under  the 
laws  of  the  State  of  Delaware,  and 
engaged  directly  and  exclusively  in 
owning  and  operating  the  Rocky  Road 
Power,  LLC  electric  generating  facility 
(the  Facility)  to  be  located  in  Kane 
County,  Illinois,  and  selling  electric 
energy  and  related  ancillary  services  at 
wholesale  from  the  Facility.  The  FaciUty 
will  consist  of  three  gas  turbine 
generators,  two  nominally  rated  at 
approximately  110  MW  and  one  at 
approximately  30  MW,  for  a  total  of  250 
MW,  a  metering  station,  and  associated 
transmission  interconnection 
components. 

Comment  date:  January  25.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  or  the  application. 
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3.  UtiliCorp  Uiiited  Inc.,  Missouri 
Public  Service,  WestPlains  Energy- 
Kansas,  and  WjestPiains  Energy- 
Colorado 

[Docket  No.  ER9I  i-203-OOOl 

Take  notice  t  bat  on  December  29, 
1998.  UtiliCori  United  Inc..  on  behalf  of 
itself  and  its  of  erating  divisions 
Missouri  PubUo  Service,  WestPlains 
Energy-Kansas  emd  WestPlains  Energy- 
Colorado,  tend  sred  its  compliance  filing 
in  this  docket. 

Comment  da  te;  January  19,  1999,  in 
accordance  wil  b  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 

4.  Entergy  Services,  Inc.,  Clarksdale 
Public  Utilities  Commission  v.  Entergy 
Services,  Inc. 


(Docket  No.  ER9' 
and  EL98-73 

Take  notice 
1998,  Entergy 
Services),  on 


-218-001,  EL98-72-O00, 


at  on  December  28, 
ervices.  Inc.  (Entergy 
half  of  Entergy 
Arkansas,  InclEntergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (qollectively,  the  Entergy 
Operating  Comjpanies),  tendered  for 
filing  a  Power  and  Energy  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Municipal  Energy  Agency  of 
Mississippi,  fo^  the  sale  of  power  under 
Entergy  Services'  Rate  Schedule  SP.  The 
Agreement  was  submitted  in 
compliance  wi|h  the  Commission's 
order  in  Clarksdale  Public  Utilities 
Commission  v.  Entergy  Services,  Inc.,  85 
FERC  161,268  b  998). 

Comment  ddte:  January  19, 1999,  in 
accordance  witti  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER94-221-001  ] 

Take  notice  mat  on  December  29, 
1998,  New  York  State  Electric  &  Gas 
(NYSEG)  tendered  for  filing  with  the 
Federal  Energy]  Regulatory  Commission 
NYSEG's  Codelof  Conduct  in 
compliance  with  Commission's 
December  14,  ^998  Order  in  this  Docket. 

Notice  of  said  filing  has  been  served 
upon  the  New  pfork  State  Public  Service 
Commission,    i 

Comment  dale:  January  19, 1999,  in 
accordance  wiljh  Standard  Paragraph  E 
at  the  end  of  tUis  notice. 

6.  Consolidated  Edison  Company  of 
New  York 

(Docket  No.  ER9^1 066-000) 

Take  notice  ihat  on  December  29, 
1998,  ConsolidJBted  Edison  Company  of 
New  York  (Coq  Edison  or  the  Company) 
filed  a  service  agreement  with  West 


Penn  Power  d/b/a/  Allegheny  Energy 
(AE),  for  the  provision  of  non-firm 
electric  transmission  service  pursuant  to 
Con  Edison's  Open  Access 
Transmission  Tariff  dated  December  2, 
1998. 

A  copy  of  this  Service  Agreement  has 
been  served  on  Allegheny  Energy. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-625  Filed  1-11-99;  8:45  am] 

BILUNG  COOC  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6217-©) 

Drinking  Water  State  Revolving  Fund 
(DWSRF)  Program  Policy 
Announcement:  Eligibility  of 
Reimbursement  of  Incurred  Costs  for 
Approved  Projects 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  a 
policy  decision  for  the  Drinking  Water 
State  Revolving  Fund  (DWSRF)  program 
that  will  allow  States  to  reimburse 
construction  costs  incurred  by  a  public 
water  system  prior  to  execution  of  a 
loan  agreement  under  specific 
conditions.  The  Agency  published  the 
proposed  policy  in  the  Federal  Register 
on  June  12, 1998  to  seek  public 
comment.  Comments  received  during 
the  comment  period  and  in  a 
stakeholder  meeting  held  on  July  13, 
1998  were  considered  in  developing  the 
final  policy. 


BACKGROUND:  The  Safe  Drinking  Water 
Act  (SDWA),  as  amended  in  1996, 
established  a  DWSRF  program  to 
provide  grants  to  States  which,  in  turn, 
use  the  funds  to  provide  loans  to  public 
water  systems  for  infrastructure 
improvements.  States  are  responsible  for 
developing  a  priority  system  that 
identifies  how  projects  will  be  ranked 
for  funding  and  a  comprehensive  list  of 
projects,  in  priority  order,  that  are 
eligible  for  funding.  States  must  also 
identify  which  projects  on  this 
comprehensive  Ust  will  get  funding 
within  the  current  year,  either  by 
developing  a  separate  fundable  list  or 
noting  those  projects  on  the 
comprehensive  list.  Both  privately- 
owned  and  publicly-owned  systems  are 
eligible  for  funding.  The  Act  also 
contains  a  provision  which  allows  State 
DWSRF  programs  to  provide  loans  to 
publicly-owned  systems  to  refinance 
eligible  projects.  Specifically,  section 
1452(f)(2)  allows  States  "to  buy  or 
refinance  the  debt  obligation  of  a 
municipality,  intermunicipal  or 
interstate  agency  within  the  State  *  *  * 
in  any  case  in  which  a  debt  obligation 
is  incurred  after  July  1, 1993."  The 
eligibility  for  refinancing  does  not 
extend  to  privately-  owned  systems. 

A  number  of  States  expressed  concern 
that  a  strict  interpretation  of  this 
refinance  provision  could  delay 
construction  of  projects  associated  with 
privately-owned  systems  that  are  on  the 
priority  list  for  funding  and  are  needed 
to  solve  public  health  problems.  In  some 
States,  particularly  those  that  leverage 
capitalization  grants  to  generate  more 
funds  for  projects,  loan  agreements  with 
appUcants  are  finalized  at  specific  time 
periods  during  the  year  to  coincide  with 
financing.  These  States  often  make 
"bridge"  loans  to  fund  activities  prior  to 
execution  of  the  formal  loan  agreement 
which  occurs  after  the  State  has 
completed  financing.  Other  States  face 
challenges  related  to  the  seasonal  nature 
of  construction  schedules.  States 
wanted  to  have  the  flexibility  to  notify 
eligible  privately  and  publicly-owned 
systems  that  they  will  receive  funding 
from  the  State  and  then  reimburse  the 
systems  for  costs  inairred  in  the  time 
period  between  the  notification  and 
execution  of  the  loan  agreement.  This 
flexibility  would  encourage  systems  to 
move  ahead  with  construction  in  order 
to,  for  example,  take  advantage  of 
seasonal  construction  cycles. 

EPA  does  not  believe  that  the 
intention  of  section  1452(f)(2)  was  to 
preclude  funding  of  eligible  costs  in 
these  situations.  F*rojects  which  have 
been  identified  for  funding  on  the 
priority  list  and  that  receive  notification 
from  the  State  should  be  able  to  move 
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ahead  with  construction  and  have  these 
short-term  construction  costs  included 
in  the  DWSRF  loan  under  certain 
conditions. 

In  its  June  12. 1998  Federal  Register 
document,  the  EPA  proposed  that  any 
project  that  has  been  given  approval, 
authorization  to  proceed,  or  any  similar 
action  by  the  State  prior  to  the  actual 
project  construction  could  be  eligible  for 
reimbursement  of  construction  expenses 
incurred  after  such  State  action, 
provided  that  the  project  met  all  of  the 
requirements  of  the  DWSRF  program. 
Such  a  project  would  have  to  be  on  the 
State's  fundable  list,  developed  using  a 
priority  system  approved  by  EPA.  A 
project  on  the  comprehensive  list  which 
could  be  funded  when  a  project  on  the 
fundable  list  was  bypassed  using  the 
State's  bypass  procedures  could  also  be 
eligible  for  reimbursement  of  costs 
incurred  after  the  system  had  been 
informed  that  it  would  receive  funding. 
These  requirements  would  apply 
regardless  of  whether  the  system 
financed  costs  using  a  short-term  debt 
instnunent  or  internal  capital. 

The  proposal  further  noted  that 
projects  receiving  reimbursement  of 
incurred  costs  would  be  subject  to  all 
other  Federal  requirements  required  of  a 
recipient  of  Federal  funds,  including  an 
environmental  review  which  must 
consider  the  impacts  of  the  project 
based  on  the  pre-construction  site 
conditions.  A  failure  to  comply  with  the 
State's  environmental  review  process 
could  not  be  justified  on  the  grounds 
that  costs  had  already  been  incurred, 
environmental  impacts  had  already 
been  caused,  or  contractual  obligations 
had  been  made  prior  to  the  binding 
commitment. 

Finally,  the  proposal  soUcited 
comment  on  whether  a  privately-owned 
system  that  had  been  constructed 
without  meeting  the  above  listed  criteria 
could  get  refinanced  from  the  DWSRF  if 
it  used  internal  capital  instead  of  a  debt 
obligation.  The  proposal  suggested  that 
internal  capital  be  treated  the  same  as  a 
debt  obligation  in  these  situations. 

Comments 

Comments  were  received  from  20 
parties,  all  but  one  of  whom  supported 
the  policy  of  reimbursing  systems  that 
initiate  construction  after  being  notified 
of  the  State's  intent  to  fund  the  project. 
Most  of  the  concern  about  the  policy 
was  directed  at  two  aspects  of  the 
proposal.  The  first  concerned  viewing 
internal  capital  used  by  a  system  to 
complete  construction,  writhout  having 
first  met  the  criteria  for  reimbursement, 
as  equivalent  to  a  debt  obligation.  Seven 
commentors  indicated  that  internal 
capital  should  not  be  viewed  as 


equivalent  to  debt — that  if  a  system  uses 
its  own  funds,  it  should  be  allowed  to 
apply  for  a  loan  to  cover  those  costs. 
The  second  was  whether  to  allow 
reimbursement  of  planning  and  design 
costs  that  occurred  prior  to  the  system's 
receiving  notification  to  proceed.  Eleven 
commentors  indicated  that  planning 
and  design  should  be  treated  in  the 
same  manner  as  it  is  for  other  loans. 
They  noted  that  if  EPA  were  to 
determine  that  planning  and  design 
costs  were  only  eligible  after  a  system 
had  received  notification  from  the  State 
that  it  would  receive  funds,  it  would 
make  it  more  difficult  for  privately- 
owned  systems  to  get  on  the  priority  list 
in  States  which  require  planning  and 
design  to  be  completed  before  the 
project  can  even  be  placed  on  the 
fundable  list.  This  would  also  be 
inconsistent  with  the  Clean  Water  SRF 
pohcy  that  includes  costs  incurred  for 
planning  and  design  in  the  project  loan, 
regardless  of  when  planning  and  design 
occurred.  The  commentors 
recommended  that  reimbvusement 
include  construction  costs  and 
prebuilding  costs,  which  include 
planning  and  design. 

A  few  commentors  recommended  that 
EPA  extend  the  time  frame  over  which 
costs  could  be  reimbursed  to  include  the 
time  period  during  which  the  SDWA 
Amendments  were  in  development,  to 
July  1. 1993  (target  date  for  refinancing 
publicly-owned  systems),  or  to  the  date 
that  a  State  passed  legislation 
authorizing  its  program.  A  few  State 
representatives  asked  for  flexibility  in 
defining  what  constitutes  authorization 
to  proceed  and  noted  that  in  some 
States,  the  requirement  that  a  project  be 
on  a  fundable  list  before  costs  can  be 
reimbiu-sed  would  be  too  late  in  that 
State's  process. 

Response  to  Comments 

EPA  recognizes  that  excluding 
eligibility  of  planning  and  design  costs 
could  be  problematic  for  systems  and 
for  States.  Disallowing  these  costs  for 
reimbursed  projects  would  imply  that 
prebuilding  costs  incurred  by  privately- 
owned  systems  when  preparing  to  apply 
for  a  loan  could  not  be  recouped. 
Additionally,  it  is  more  consistent  with 
the  Clean  Water  SRF  and  the  DWSRF  for 
publicly-owned  systems  to  consider 
these  costs  eligible. 

Concerning  the  issue  of  whether 
internal  capital  should  be  viewed  the 
same  as  a  debt  obligation.  EPA  believes 
that  there  is  no  substantive  difference 
between  internal  capital  and  a  debt 
obligation  when  a  system  requests  a 
DWSRF  loan  to  fund  a  project  that  it  has 
completed.  EPA  further  beUeves  that 
congressional  intent  and  the  statute 


restricts  the  use  of  DWSRF  funds  for 
refinancing  to  projects  that  were 
completed  by  publicly-owned  systems 
and  that  the  only  exception  to  this  is  the 
short-term  reimbursement  of  costs  to 
allow  systems  that  are  in  line  to  receive 
funds  to  begin  construction  as  soon  as 
possible.  EPA,  therefore,  does  not 
support  extending  the  time  frame  from 
which  privately-owned  systems  could 
be  eligible  for  reimbursement. 

In  developing  the  proposal,  the 
Agency  recognized  that  States  differ 
somewhat  in  their  procedures  for 
notifying  applicants  that  they  will 
receive  a  loan  and  has  proposed 
language  that  allows  considerable 
flexibility. 

Final  Policy 

The  refinancing  of  project  costs 
associated  with  a  privately-owned 
system  is  an  ineligible  activity  under  the 
DWSRF  program,  regardless  of  the 
source  of  financing  used  to  complete  a 
project. 

A  project  (for  a  privately-or  publicly- 
owned  system)  that  has  been  given 
approval,  authorization  to  proceed,  or 
any  similar  action  by  the  State  prior  to 
initiation  of  construction  will  be  eligible 
for  reimbursement  for  construction  costs 
incurred  after  such  State  action, 
provided  that  the  project  meets  all  of  the 
requirements  of  the  DWSRF  program 
and  the  following  criteria.  Such  a 
project  must  be  on  the  State's  fundable 
list,  developed  using  a  priority  system 
approved  by  EPA.  A  project  on  the 
comprehensive  list  which  is  funded 
when  a  project  on  the  fundable  list  is 
bypassed  using  the  State's  bypass 
procedures  may  also  be  eligible  for 
reimbursement  of  costs  incurred  after 
the  system  has  been  informed  that  it 
will  receive  funding.  Prebuilding  costs, 
such  as  planning  and  design,  are  also 
eligible  when  a  system  receives  a  loan 
for  construction.  Systems  may  receive 
reimbursement  regardless  of  the  method 
used  to  finance  the  short-term 
construction  costs.  Internal  capital  and 
debt  obligations  will  be  viewed  as 
equivalent  for  the  purposes  of  this 
pohcy. 

Projects  receiving  reimbursement  of 
incurred  costs  are  subject  to  all  other 
Federal  requirements  required  of  a 
recipient  of  Federal  funds,  including  an 
environmental  review  which  must 
consider  the  impacts  of  the  project 
based  on  the  pre-construction  site 
conditions.  Failure  to  comply  with  the 
State's  environmental  review  process 
cannot  be  justified  on  the  grounds  that 
costs  have  already  been  incurred, 
environmental  impacts  have  already 
been  caused,  or  contractual  obligations 
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have  been  made  prior  to  the  binding 
commitment. 

FOfl  FURTHER  INfORMATION  CONTACT:  The 
Safe  Drinking  Water  Act  Hotline, 
telephone  (SOOJ  426-4791.  Infonnation 
about  the  DWSRF  program,  including 
program  guidelines  and  State  contact 
information,  is  available  from  the  EPA 
Office  of  Ground  Water  and  Drinking 
Water  Web  Sitd  at  the  URL  address 
"http://www.ei>a.gov/safewater." 

Dated:  December  28,  1998. 
Cynthia  C  Dougkerty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water  | 

[FR  Doc.  99-665  piled  1-11-99;  8:45  am] 
aiLUNO  CODE  «S60-ko-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6217-5] 

Notice  Of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Covipensation  and  Liability 
Act  of  1980,  aa  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 


AGENCY 

Agency  (EPA). 
action:  Notice 
comment. 


Environmental  Protection 
request  for  public 


SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Am  sndments  and 
Reauthorizatio  1  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601-9675. 
notice  is  hereb  {  given  that  a  proposed 
purchaser  agreement  ("Purchaser 
Agreement")  aksociated  with  the 
O'Brien  Machinery  Superfund  Site. 
Downingtown,  Chester  County, 
Pennsylvania  \  /as  executed  by  the 
Environmental  Protection  Agency  and 
the  Departmeni  of  Justice  and  is  now 
subject  to  public  comment,  after  which 
the  United  Stales  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Purchaser 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Purchaser 
Agreement  wolild  resolve  certain 
potential  EPA  tlaims  under  section  107 
of  CERCLA,  42  U.S.C.  9607,  against 
Serena.  Inc.  ("Purchaser").  The 
settlement  woi|ld  require  the  Purchaser 
to.  among  othe|-  things,  (1)  perform  the 
response  actio<i  set  forth  in  the  Scope  of 
Work  attached  {as  Exhibit  3  to  the 
Purchaser  Agreement,  (2)  perform  the 
following  property  revitalization 


activities:  conduct  a  controlled 
demolition  of  existing  structures  at  the 
Site;  remove  the  debris;  and  redevelop 
the  property  for  residential  housing. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  Purchaser  Agreement. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Sti^et.  Philadelphia,  PA  19103. 
DATES:  Comments  must  be  submitted  on 
or  before  February  11, 1999. 
AVAILABILITY:  The  Purchaser  Agreement 
and  additional  background  information 
relating  to  the  Purchaser  Agreement  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  PA  19103.  A  copy  of  the 
Purchaser  Agreement  may  be  obtained 
from  Thomas  A.  Cinti  (3RC42), 
Assistant  Regional  Coimsel,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  PA  19103. 

Comments  should  reference  the 
"O'Brien  Machinery  Superfund  Site, 
Prospective  Purchaser  Agreement"  and 
"EPA  Docket  No.  III-98-073-DC."  and 
should  be  forwarded  to  Thomas  A.  Cinti 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Cinti  (3RC42),  Assistant 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone:  (215) 
814-2634. 

Dated:  January  4.  1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  III. 
[FR  Doc.  99-556  Filed  1-11-99;  8:45  am) 

BILLING  CODE  6560-SO-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  5, 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 

1 .  BOK  Financial  Corporation,  and 
BOK  Merger  Corporation  Niunber 
Seven,  both  of  Tulsa.  Oklahoma;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Bancshares  of  Muskogee,  Inc., 
Muskogee,  Oklahoma,  and  thereby 
indirectly  acquire  First  National  Bank 
and  Trust  Company  of  Muskogee, 
Muskogee.  Oklahoma.  BOK  Merger 
Corporation  Number  Seven  also  has 
applied  to  become  a  bank  holding 
company. 

AppUcant  also  has  applied  to  acquire 
First  Muskogee  Insurance  Corporation, 
Muskogee.  Oklahoma,  and  thereby 
engage  in  credit-related  insurance 
activities,  pursuant  to  §  225.28(b)(ll)  of 
Regulation  Y. 

2.  f.R.  Montgomery  Bancorporation, 
Lawton,  Oklahoma;  to  acquire  1.0 
percent,  for  a  total  of  38.3  percent,  of  the 
voting  shares  of  The  Fort  Sill  National 
Bank,  Fort  Sill,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-567  Filed  1-11-99;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 

January  19,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Sti«ets.  N.W.,  Washington.  D.C.  20551. 
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STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  (MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  8, 1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  99-784  Filed  1-8-99;  3:27  pm] 

BILUNQ  CODE  6210-01-P 


GENERAL  ACCOUNTINQ  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Request  for  Comments  on 
Exposiu-e  Draft,  Amendments  To 
Deferred  Maintenance  Reporting. 

SUMMARY:  The  Federal  Accounting 
Standards  Advisory  Board  (FASAB) 
requests  comments  on  the  Exposure 
Draft  of  a  proposed  statement  of  federal 
accounting  standards.  Amendments  To 
Deferred  Maintenance  Reporting, 
published  in  December  1998.  The 
deadline  for  the  receipt  of  written 
comments  is  hereby  extended  to 
February  12, 1999  from  the  January  22 
date  printed  in  the  Exposure  Draft. 

Deterred  maintenance  reporting  is  a 
required  disclosure  per  Statement  of 
Federal  Financial  Accounting  Standards 
No.  6,  Accounting  for  Property,  Plant, 
and  Equipment  and  is  referenced  in 
Federal  Financial  Accounting  Standards 
No.  8,  Supplementary  Stewardship 
Reporting.  This  amendment  would  not 
modify  the  information  to  be  provided 
users  of  federal  financial  statements,  but 
would,  however,  modify  the  placement 
of  that  information. 

Interested  parties  are  encouraged  to 
comment  on  any  issues  in  this 
document.  The  text  of  the  documents 
can  be  viewed  through  the  electronic 


Financenet  on  the  FASAB  Home  Page 
www.financenet.gov/fasab.htm.  Hard 
copies  may  be  obtained  from  FASAB. 
441  G  St.,  NW.  Suite  3B18,  Washington, 
DC  20548.  Telephone:  202-512-7350. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Room  3B18,  Washington,  DC 
20548.  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  sec.  10(a)(2),  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C. 
app.  section  10(a)(2)  (1988);  41  CFR  101- 
6.1015  (1990). 

Dated:  January  6, 1999. 
Wendy  M.  Comes, 
Executive  Director. 

[FR  Doc.  99-577  Filed  1-11-99;  8:45  am] 
BILUNG  CODE  1610-O1-M 


GENERAL  SERVICES 
ADIMINISTRATION 

President's  Commission  on  ttie 
Celebration  of  Women  in  American 
History 

AGENCY:  General  Services 
Administration. 


ACTION:  Meeting  notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  President's  Commission  on  the 
Celebration  of  Women  in  American 
History  will  hold  an  open  meeting  from 
9:00  a.m.  to  5:00  p.m.  on  Friday,  January 
22, 1999,  at  the  Martin  Luther  ICing  Jr. 
National  Historic  Site.  450  Auburn 
Avenue.  NE.  Atlanta,  GA. 

PURPOSE:  To  update  members  on 
committee  operations  and  activities. 
Guest  speakers  wall  address  known 
events  or  celebrations  of  women  (past  or 
present)  in  their  local  community  and/ 
or  nationally.  Participants  may  wish  to 
make  a  statement  covering  personal 
interests  in  the  history  of  women  in 
America  or  share  thoughts  on 
appropriate  commemorative  events. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705,  Assistant 
to  the  Associate  Administrator  for 
Communications.  General  Services 
Administration.  Also,  inquiries  may  be 
sent  to  martha.davis@gsa.gov.  Under  41 
CFR  101-6.1015{b)(2)  less  than  15  days 
notice  of  the  meeting  is  provided  due  to 
delays  in  organizing  schedules. 

Dated:  January  5, 1999. 
Beth  Newburger. 

Associate  Administrator  for  Communications. 
(PR  Doc.  99-558  Filed  1-11-99;  8:45  am] 
BILUNO  CODE  6820-44-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financial  Participation  In  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Temporary 
Assistance  to  Needy  Families, 
Medicaid,  Aid  to  Needy  Aged,  Blind,  or 
Disabled  Persons  and  for  the  new 
Children's  Health  Insurance  Programs 
for  October  1, 1999  through  September 
30,2000 

agency:  Office  of  the  Secretary.  HHS. 
ACTION:  NoUce. 

summary:  The  Federal  Medical 
Assistance  Percentages  and  Enhanced 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  2000  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  from 
October  1.  1999  through  September  30, 
2000.  This  notice  announces  the 
calculated  "Federal  Medical  Assistance 
Percentages"  and  "Enhanced  Federal 
Medical  Assistance  Percentages"  that 
we  will  use  in  determining  the  amount 
of  Federal  matching  in  State  medical 
and  medical  insurance  expenditures 
and  for  the  annual  reconciliation  of 
contingency  funds  under  Title  IV-A. 
The  table  gives  figures  for  each  of  the  50 
States,  the  District  of  Columbia.  Puerto 
Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands.  Programs  under  title 
XIX  of  the  Act  exist  in  each  jurisdiction; 
programs  under  titles  I.  X.  and  XIV 
operate  only  in  Guam  and  the  Virgin 
Islands;  while  a  program  under  title  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
Programs  under  title  XXI  are  new.  They 
began  functioning  in  1998.  The 
percentages  in  this  notice  apply  to  State 
expenditures  for  assistance  payments, 
medical  services  and  medical  insurance 
services  (except  family  planning  which 
is  subject  to  a  higher  matching  rate).  The 
statute  provides  separately  for  Federal 
matching  of  administrative  costs. 

Section  1905(b)  and  2105(b)  of  the 
Act,  as  revised  by  section  9528  of  Pub. 
L.  99-272,  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  in  sections  1905(b)  and 
2105(b)  of  the  Act.  from  the  Department 
of  Commerce's  statistics  of  average 
income  per  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  the  upper  and  lower  limits 
given  in  those  two  sections  of  the  Act. 
The  statute  specifies  the  percentages  to 
be  applied  to  Puerto  Rico,  the  Virgin 
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Islands,  Guam,  American  Samoa,  and 
the  Northern  M  iriana  Islands. 

The  "Federal  medical  assistance 
percentages"  ar3  for  Medicaid.  States 
may  claim  at  th  3  Federal  medical 
assistance  perc(  ntage  without  regard  to 
any  maximum  ( m  the  dollar  amounts 
per  recipient  w  lich  may  be  counted 
under  paragraph  (2)  of  sections  3(a), 
1003(a).  and  1403(a)  of  the  Act.  These 
percentages  will  also  be  used  for  the 
annual  reconciliation  of  any 
Contingency  funds  received  under  the 
Temporary  Ass  stance  for  Needy 
Families  progra  m. 


The  "Enhanced  Federal  Medical 
Assistance  Percentages"  are  for  use  in 
the  new  Children's  Health  Insurance 
Program  under  Title  XXI,  and  for  some 
or  all  of  children's  medical  assistance 
imder  the  new  Medicaid  sections 
1905(u){2)  and  1905(u)(3). 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1,  1999  and  ending  September  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gene  Moyer,  Office  of  Health  Policy, 
Office  of  the  Assistant  Secretary  for 


Planning  and  Evaluation,  Room  442E 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW,  Washington, 
DC  20201,  Telephone  (202)  690-7861. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.588-  Temporary  Assistance 
for  Needy  Families;  93.563-Child  Support 
Enforcement;  93.659-Adoption  Assistance; 
93.778-Medical  Assistance  Program;  93.767- 
Children's  Health  Insurance  Programs) 

Dated:  January  5, 1999. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

BILLING  CODE  41S(M>4-M 
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Federal  medical  as8i8tafwepefc«rtage>aiKJ  enhanced  Federal  medcalasswty^  effective 

October  1.1999-Septembef  30. 2000  (Fiscal  year  2000) 


State 


Federal 

Medical 

Assistance 

Percentages 


Enhanced 
Federal 

Medical 

Assistance 

Percentages 


Alatjama 89.57 

Alaska 5d.80 

American 

Samoa SO.OO 

Arizona 85.92 

Arkansas 72.86 

Callfbmla 51 .67 

Cotorado 50.00 

Connecticut 50.00 

Delaware 50.00 

District  of  Columl>ia 70.00 

Ftorida 56.52 

Georgia 59.88 

Guam 50.00 

Hawaii 51 .01 

Waho 70.15 

Illinois 50.00 

Indiana 61 .74 

towa 63.06 

Kansas 60.03 

Kentucky 70.55 

Louisiana 70.32 

Maine 66.22 

Maryland 50.00 

Massachusetts 50.00 

Mnhigan 55.1 1 

Minnesota 51 .48 

Mississippi 76.80 

Missouri 60.51 

Montana 72.30 

Nebraska 60.88 

Nevada 50.00 

New  Hampshira 50.00 

New  Jersey 50.00 

New  MexKO 73.32 

New  York. 50.00 

North  Carolina 62.49 


78.70 
71.86 

65  00 
7614 
80.99 

68.17 
65.00 
65  00 
65  00 
79.00' 

69.57 

71.91 

65.00' 

65.71 

79.11 

65  00 
73.22 
74.14 
72.02 
79.38 

79.22 
76.36 
65.00 
65.00 
68.56 

66.04 
83.76 
72.36 
80.61 
72.62 

65  00 
65  00 
K.X 
81.32 
65.00 

73.74 
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I  Dakota 

Northern  Mariana  Istands.. 


Ohi) 

OldUoma.. 
Oregon.. 


70.42 
50.x 
56.67 
71.09 
59.96 


79.29 
65.00 
71.07 
79.76 
71.97 


Pennsytvania.... 

PuJrto  Rico 

Rhode  Islarxj.... 
South  Caroiina.. 
South  Dakota.... 


Terinessee 

Tei^ 

Utah 

Vertnont 

Virgin  Islands.. 


W^n 


|in«..._ 

Wa»hingtcfi.... 
W6Bt  Virginia. 
Wisconsin 

wng 


Wytxnir 


53.62 
50.00 
53.77 
69.95 
68.72 

63.10 
61.36 
71.55 
62.24 
50.00 

51.67 
51.83 
74.78 
58.78 
64.04 


67.67 

65.00' 

67.64 

78.96 

78.11 

74.17 
72.95 
60.08 
73.57 
65.00' 

66.17 
66.28 
82.35 
71.15 
74.83 


'Fot  purposes  of  sectkxi  11 18  of  the  Social  Security  Act,  the  percentage  used  under  titles  I,  X,  XIV,  and  XVI  and  Part  A  of  title 
IV  will  t)e  75  per  centum. 

**F^  1998. 1999,  and  2000,  the  values  in  the  tabie  \Mere  set  for  state  plans  under  Titles  XIX  and  XXI  and  for  capitatxxi 
payments  and  DSH  aUotments  under  those  titles.  For  other  purposes,  including  programs  rennainlng  in  Title  IV  of  the  Act,  the 
percentage  for  Alaska  Is  54.13.  For  D.  C,  the  percentage  for  other  such  purposes  is  50.00 


[FR  Doc.  99-66  ■  Filed  1-11-99;  8:45  am) 

BILUNG  CODE  41  $4-04-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Children's  Bureau;  Kinship  Care 
Advisory  Panel;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING:  Children's 
Bureau. 

DATE  AND  TIME:  January  28, 1999,  9  a.m.- 
5  p.m. 

NAME:  Kinship  Care  Advisory  Panel 

PLACE:  The  Inn  and  Conference  Center, 
University  of  Maryland,  University 
College,  University  Boulevard,  at 
Adelphi  Road,  College  Park,  Maryland 
20742. 

SUMMAIW:  The  Adoption  and  Safe 
FamiUes  Act  of  1997  (Pub.  L.  105-89) 
signed  into  law  on  November  19, 1997, 
includes  a  section  requiring  the 
Secretary  of  Health  and  Human  Services 
to  prepare  a  report  to  the  Congress  on 
children  in  foster  care  who  are  placed 
in  the  care  of  a  relative.  Section  303  of 
Pub.  L.  105-89  requires  the  Secretary,  in 
consultation  with  the  Committee  on 
Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate  to  convene  an 
advisory  panel  on  kinship  care  to 
review  an  initial  report  and  advise  the 
Secretary  on  the  extent  to  which 
children  in  foster  care  are  placed  in  the 
care  of  a  relative.  The  repent  will  be 
based  on  die  comments  submitted  by 
the  advisory  panel  and  will  include 
pohcy  recommendations  irom  the 
Secretary.  The  Secretary  shall  present 
the  report  to  the  Congress  by  June  1, 
1999. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  and  is 
barrier  free.  Meeting  records  will  also  be 
open  to  the  public  and  will  be  kept  at 
the  Switzer  Building  located  at  330  "C" 
Street,  SW.,  Washington,  DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geneva  Ware-Rice,  Switzer  Building, 
330  "C"  Street.  SW.,  Washington.  DC 
20447,  202-205-8305. 

Dated:  January  5, 1999. 
Carol  W.  WiUiuM, 

Associate  Commissioner,  Children 's  Bureau. 
(FR  Doc.  99-657  Filed  1-11-99;  8:45  am] 

BILUNQ  COOE  41S4-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Senior  Executive  Service;  Performance 
Review  Board  Memt>er8 

Title  5  U.S.  Code,  section  4314  (c)(4) 
of  the  Civil  Service  Reform  Act  of  1978, 
Pub.  L.  95-454,  requires  that  the 
appo,jptment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Renter. 

The  following  persons  will  serve  on 
the  Performance  Review  Board  or  Panels 
which  oversee  the  evaluation  of 
performance  appraisals  of  Senior 
Executive  Service  members  of  the 
Administration  for  Children  and 
Families. 
E)iann  Dawson 
Leon  McCowan 
Madeline  Mocko 
Carol  W.  Williams 
Elizabeth  M.  James 

Dated:  January  7, 1999. 
(NhriaA.  Golden. 

Assistant  Secretary  for  Children  and  Families. 
[FR  Doc.  99-658  Filed  1-11-99;  8:45  am) 
BILUNG  COOC  4t«4-*1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-0424] 

Mohammad  Uddin;  Proposal  to  Debar, 
Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
issue  an  order  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act) 
permanently  debarring  Mr.  Mohammad 
Uddin  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  proposal  on 
a  finding  that  Mr.  Uddin  was  convicted 
of  a  felony  under  Federal  law  for 
conduct  relating  to  the  regulation  of  a 
drug  product  under  the  act.  This  notice 
also  offers  Mr.  Uddin  an  opportunity  for 
a  hearing  on  the  proposal.  'The  agency 
is  issuing  this  notice  in  the  Federal 
Register  because  all  other  appropriate 
means  of  service  of  the  notice  upon  Mr. 
Uddin  have  proven  ineffective. 
DATES:  Written  request  for  a  hearing  by 
February  11, 1999. 

ADDRESSES:  Submit  written  requests  for 
a  hearing  and  supporting  information  to 


the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
L  Qmduct  Related  to  Convictioa 

On  November  19, 1993,  Mr.  Uddin 
entered  into  a  plea  agreement  to  plead 
guilty  to  one  count  of  obstruction  of  an 
agency  proceeding.  Based  on  this  plea, 
the  United  States  District  Court  for  the 
District  of  Maryland  entered  judgment 
against  Mr.  Uddin  on  June  17, 1994,  for 
one  count  of  obstruction  of  an  agency 
proceeding,  a  Federal  felony  offense 
under  18  U.S.C.  1505. 

The  underlying  facts  supporting  this 
felony  conviction,  and  to  which  Mr. 
Uddin  stipulated  in  his  plea  agreement, 
are  as  follows: 

Mr.  Uddin  was  Assistant  Vice 
President  of  Research  and  Development 
at  Halsey  Drug  Co.,  Inc.  (Halsey),  during 
the  period  August  1987  throi^  March 
10, 1993.  During  an  FDA  inspection  of 
Halsey  on  October  22, 1990,  to 
determine  Halsey's  compliance  with  the 
act,  Mr.  Uddin  was  interviewed  by  FDA 
investigators.  Although  Mr.  Uddin  knew 
that  Halsey  had  made  three  research  and 
development  (R&D)  batches  of 
sulfamethoxazole/trimethoprim  (generic 
Bactrim),  during  the  interview  he  told 
the  investigators  that  these  batches  had 
not  been  made.  He  also  told  the 
investigators  that  he  had  made  filing 
batches  of  generic  Bactrim  in  both  single 
and  double  strength  dosage  forms, 
when,  in  fact,  he  had  not  made  the 
single  strength  batch.  Mr.  Uddin's  false 
statements  to  FDA  investigators 
obstructed  FDA's  inspection  and  audit 
of  Halsey. 

n.  FDA's  Finding 

Section  306(a)(2)(B)  of  the  act  (21 
U.S.C.  335a(a)(2)(B))  requires  debarment 
of  an  individual  if  FDA  finds  that  the 
individual  has  been  convicted  of  a 
felony  imder  Federal  law  for  conduct 
relating  to  the  regulation  of  any  drug 
product.  Mr.  Uddin's  felony  conviction 
under  18  U.S.C.  1505  was  for  illegal 
conduct  relating  to  the  regulation  of 
Halsey's  drug  product.  His  false 
statements  to  FDA  investigators 
concerned  matters  that  affect  FDA's 
regulatory  decisions  about  drug 
products.  Under  section  306(1)(2)  of  the 
act.  mandatory  debarment  applies  when 
an  individual  is  convicted  within  the  5 
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years  preceding  this  notice.  Section 
306(c)(2)(A)(ii)  of  the  act  requires  that 
Mr.  Uddin's  debarment  be  permanent. 

III.  Proposed  Action  and  Notice  of 
Opportunity  for  a  Hearing 

Based  on  ths  findings  discussed 
previously  in  this  document,  FDA 
proposes  to  is  >ue  an  order  under  section 
306(a)(2)  of  the  act  permanently 
debarring  Mr.  Uddin  from  providing 
services  in  an  i  capacity  to  a  person  that 
has  an  approv  sd  or  pending  drug 
product  application. 

In  accoraan:e  with  section  306  of  the 
act  and  part  i: !  (21  CFR  part  12),  Mr. 
Uddin  is  hereby  given  an  opportunity 
for  a  hearing  t  d  show  why  he  should  not 
be  debarred.  I  Mr.  Uddin  decides  to 
seek  a  hearing ,  he  must  file  on  or  before 
February  11,1 999,  a  written  notice  of 
appearance  ar  d  request  for  a  hearing. 
The  procedun  is  and  requirements 
governing  this  notice  of  opportunity  for 
a  hearing,  a  notice  of  appearance  and 
request  for  a  h  earing,  information  and 
analyses  to  jui  tify  a  hearing,  and  a  grant 
or  denial  of  a  learing  are  contained  in 
part  12  and  section  306(i)  of  the  act. 

Mr.  Uddin's  failure  to  file  a  timely 
WTitten  notice  of  appearance  and 
request  for  a  h  earing  constitutes  an 
election  by  hi:  n  not  to  use  the 
opportunity  f<ir  a  hearing  concerning  his 
debarment,  ar  d  a  waiver  of  any 
contentions  c(»nceming  this  action.  If 
Mr.  Uddin  do  !s  not  request  a  hearing  in 
the  manner  pi  escribed  by  the 
regulations,  tt  e  agency  will  not  hold  a 
hearing  and  w  ill  issue  the  debarment 
order  as  propc  ised  in  this  letter. 

A  request  fc  r  a  hearing  may  not  rest 
upon  mere  albgations  or  denials  but 
must  present  specific  facts  showing  that 
there  is  a  gem  ine  and  substantial  issue 
of  fact  that  ret  uires  a  hearing.  If  it 
conclusively  ■<  ppears  from  the  face  of 
the  information  and  factual  analyses  in 
the  request  foi  a  hearing  that  there  is  no 
genuine  and  s  ibstantial  issue  of  fact 
which  preclu(  es  the  order  of 
debarment,  th ;  Commissioner  of  Food 
and  Drugs  will  enter  summary  judgment 
against  Mr.  Uddin,  making  findings  and 
conclusions  aid  denying  a  hearing. 

The  facts  ur  derlying  Mr.  Uddin's 
conviction  art  not  at  issue  in  this 
proceeding.  T  le  only  material  issue  is 
whether  Mr.  I  ddin  was  convicted  as 
alleged  in  this  notice  and,  if  so, 
whether,  as  a  natter  of  law,  this 
conviction  ms  ndates  his  debarment. 

A  request  fc  r  a  hearing,  including  any 
information  o  •  factual  analyses  relied  on 
to  justify  a  hei  iring,  must  be  identified 
with  Docket  ^  o.  94N-0424  and  sent  to 
the  Dockets  V  anagement  Branch 
(address abov;)-  All  submissions 
pursuant  to  th  is  notice  of  opportunity 


for  a  hearing  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  under  section 
306  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  335a)  and 
under  authority  delegated  to  the 
Director,  Center  for  Drug  Evaluati(5h  and 
Research  (21  CFR  5.99). 

Dated:  December  23,  1998. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

|FR  Doc.  99-562  Filed  1-11-99;  8:45  am) 
BILUNG  COD€  41B0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-0319,  0381, 
1856/1893,  and  1880/1882] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  State  Medicaid 
Eligibility  Quality  Control  (MEQC) 
Sample  Section  Lists  and  Supporting 
Regulations  in  42  CFR  431.800-431.865; 
Form  No.:  HCFA-0319  (OMB#  0938- 
0147);  Use:  At  the  beginning  of  each 
month.  State  agencies  are  required  to 


submit  sample  selection  lists  which 
identify  all  of  the  cases  selected  for 
review  in  the  States'  samples.  These 
reviews  are  conducted  to  determine 
whether  the  sampled  cases  meet 
applicable  State  Title  XIX  eligibility 
requirements.  The  sample  selection  lists 
contain  identifying  information  on 
Medicaid  beneficiaries  such  as:  State 
agency  review  number;  beneficiary's 
name  and  address;  the  name  of  the 
county  where  beneficiary  resides;  and 
the  Medicaid  case  number.  The  reviews 
are  also  used  to  assess  beneficiary 
liability,  if  any,  and  to  determine  the 
amounts  paid  to  provide  Medicaid 
services  for  these  cases.;  Frequency: 
Monthly;  Affected  Public:  State,  Local 
or  Tribal  Government;  Number  of 
Respondents:  55;  Total  Annual 
Responses;  660;  Total  Annual  Hours: 
5,280. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Identification  of 
Extension  Units  of  Outpatient  Physical 
Therapy  (OPT)  and  Outpatient  Speech 
Pathology  (OSP)  Providers  and 
Supporting  Regulations  in  42  CFR 
485.701-785.729;  Form  No.:  HCFA-381 
(OMB#  0938-0273);  Use:  Medicare 
requires  OPT/OSP  providers  to  be 
surveyed  to  determine  compliance  with 
Federal  requirements.  When  an  OPT/ 
OSP  provider  furnishes  services  to 
locations  other  than  their  already 
certified  premises  (extension  locations), 
those  premises  are  considered  to  be  part 
of  the  OPT/OSP  provider  and  are 
subject  to  the  same  Medicare  regulations 
as  the  primary  location.  This  form  is 
used  by  the  State  survey  agencies  and 
by  the  HCFA  regional  offices  to  identify 
and  monitor  extension  locations  to 
ensure  their  compliance  with  Federal 
requirements.  The  HCFA-381  form 
requests  information  such  as:  facility 
name,  provider  number,  where  services 
are  rendered,  and  the  number  of  OPT/ 
OSP  services  rendered.;  Frequency: 
Annually;  Affected  Public;  Business  or 
other  for-profit;  Number  of 
Respondents:  2,300;  Total  Annual 
Responses;  2,300;  Total  Annual  Hours: 
575. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  in  the  Medicare  and/  or 
Medicaid  Program  to  Provide  Outpatient 
Physical  Therapy  (OPT)  and/or  Speech 
Pathology  Services,  Outpatient  Physical 
Therapy  Speech  Pathology  Survey 
Report  and  Supporting  Regulations  in 
42  CFR  485.701-485.729;  Form  No.: 
HCFA-1856/1893  (OMB#  0938-0065); 
Use:  The  request  for  certification  form  is 
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used  by  State  agency  surveyors  to 
determine  if  minimum  Medicare 
eligibility  requirements  are  being  met  by 
OPT  providers.  The  survey  report  form 
records  whether  providers  or  suppliers 
are  complying  with  HCFA  health  and 
safety  requirements.  The  basic 
identifying  information  from  this  form 
is  coded  into  the  Online  Survey 
Certification  and  Reporting  System  and 
serves  as  the  information  base  for  the 
creation  of  a  record  for  future  Federal 
certification  and  for  monitoring 
activity.;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  1,700; 
Total  Annual  Responses:  1,700;  Total 
Annual  Hours:  446. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  as  Supplier  of  Portable  X- 
ray  Services  under  the  Medicare/ 
Medicaid  Program  for  Portable  X-ray 
Survey  Report  and  Supporting 
Regulations  in  42  CFR  405.1411- 
405.1416  and  486.100-486.110;  Form 
No.:  HCFA-1880/1882  (OMB#  0938- 
0027);  Use:  The  Medicare  program 
requires  portable  X-ray  suppliers  to  be 
surveyed  for  health  and  safety 
standards.  The  HCFA-1880  is  used  by 
the  surveyor  to  determine  if  a  portable 
X-ray  apphcant  meets  the  eligibility 
requirements.  It  also  promotes  data 
reduction  or  introduction,  and  retrieval 
from  the  Online  Survey  Certification 
and  Reporting  (OSCAR)  System  by  the 
HCFA  Regional  Offices.  The  HCFA- 
1882  is  the  survey  form  that  records 
survey  results.  The  form  is  primarily  a 
coding  work  sheet  designed  to  facilitate 
data  reduction  and  retrieval  into  the 
OSCAR  system  at  the  HCFA  Regional 
Offices.  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit;  Number  of  Respondents:  520; 
Total  Annual  Responses:  520;  Total 
Annual  Hours:  137. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
nimiber,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 


of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  4, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  99-669  Filed  1-11-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1062-Nq 

RIN  0938-AJ32 

Medicare  and  Medicaid  Programs; 
Announcement  of  Additional 
Applications  From  Hospitals 
Requesting  Waivers  for  Organ 
Procurement  Service  Area 
Assignments 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces 
additional  applications  that  we  have 
received  from  hospitals  requesting 
waivers  from  entering  into  agreements 
with  their  designated  organ 
procurement  organizations  (OPOs). 
Section  1138(a)(2)  of  the  Social  Security 
Act  allows  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  grant  waivers  to  hospitals 
that  want  to  enter  into  an  agreement 
with  a  specific  OPO  that  is  not  the 
designated  OPO  for  the  hospital's 
service  area.  This  notice  also  requests 
comments  from  OPOs  and  the  general 
public  for  our  consideration  in 
determining  whether  these  waivers 
should  be  granted. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address  no  later  than  5  p.m.  on  March 
15, 1999. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1062-NC,  P.O.  Box  26676,  BaUimore, 
MD  21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 


Room  C5-14-03,  7500  Seciuity 
Boulevard,  Baltimore,  MD  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFAl062NC@hcfa.gov.  E- 
mail  comments  must  include  the  full 
name,  postal  address,  and  affiliation  (if 
applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1062-NC.  Comments  received 
timely  will  be  available  for  pubhc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  Monday  through 
Friday  from  8:30  a.m.  to  5  p.m.  (phone: 
(202)  690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Horney,  (410)  786-4554. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1138(a)(l)(A)(iii)  of  the  Social 
Security  Act  (the  Act)  provides  that  a 
participating  hospital  must  notify  its 
designated  organ  procurement 
organization  (OPO)  of  potential  organ 
donors.  The  designated  OPO,  as  defined 
under  section  1138(a)(3)(B)  of  the  Act,  is 
determined  by  the  service  area  in  which 
the  hospital  is  located.  Under  section 
1138(a)(1)(C)  of  the  Act,  the  hospital 
must  have  an  agreement  to  identify 
potential  organ  donors  only  to  that 
designated  OPO. 

S«:tion  1138(a)(2)  of  the  Act  provides 
that  a  participating  hospital  may  obtain 
a  waiver  of  these  requirements  from  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary).  A 
waiver  allows  the  hospital  to  have  an 
agreement  with  an  OPO  other  than  its 
designated  OPO  if  conditions  specified 
in  section  1138(a)(2)(A)  of  the  Act  are 
met. 

Section  1138(a)(2)(A)  states  that  in 
granting  a  waiver,  the  Secretary  must 
determine  that  such  a  waiver — 

•  Is  expected  to  increase  organ 
donation;  and 

•  Will  ensure  equitable  treatment  of 
patients  referred  for  transplants  within 
the  service  area  served  by  the  hospital's 
designated  OPO  and  within  the  service 
area  served  by  the  OPO  with  which  the 
hospital  seeks  to  enter  into  an 
agreement  under  th"  waiver. 

In  making  a  waivr*-  determination, 
section  1138(a)(2)(B)  of  the  Act  provides 
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that  the  Secretary  may  consider,  among 
other  factors: 

•  Cost  effediiveness. 

•  Improvempnts  in  quality. 

•  Whether  tjiere  has  been  any  change 
in  a  hospital's  designated  OPO  service 
area  due  to  thel  changes  made  on  or  after 
December  28. 1992,  in  definition  of 
metropolitan  statistical  areas. 

•  The  lengtli  and  continuity  of  a 
hospital's  relationship  with  the  OPO 
other  than  the  designated  OPO. 

Under  section  1138(a)(2)(D)  of  the 
Act,  the  Secret^  is  required  to  publish 
a  notice  of  any{  waiver  application 
within  30  day^  of  receiving  the 
application  and  offer  interested  parties 
an  opportunity  to  comment,  in  writing, 
within  60  days  of  the  published  notice. 

The  regulatiens  at  42  CFR  486.316(d) 
provide  that  if  we  change  the  OPO 
designated  for  an  area,  hospitals  located 
in  that  area  must  enter  into  agreements 
with  the  newly  designated  OPO  or 
submit  a  requeist  for  a  waiver  within  30 
days  of  notice  pf  the  change  in 
designation.  T^e  criteria  that  the 
Secretary  uses  to  evaluate  the  waiver  in 
these  cases  are{  the  same  as  those 
described  abo\|e  under  section 


1138(a)(2)(A)  of  the  Act  and  have  been 
incorporated  into  the  regulations  at 
§  486.316(e). 

Section  486.316(g)  further  specifies 
that  a  hospital  may  continue  to  operate 
under  its  existing  agreement  with  an 
out-of-area  OPO  while  we  are 
processing  the  waiver  request  submitted 
in  accordance  with  §  486.316(d). 

In  accordance  with  section 
1138(a)(2)(D)  of  the  Act,  this  notice 
aiuiounces  applications  from  hospitals 
requesting  waivers  from  entering  into 
agreements  with  their  designated  OPOs. 
This  notice  supplements  previous 
notices  aimouncing  OPO  waivers 
published  on  January  19, 1996,  May  17, 
1996,  November  8, 1996,  April  21,  1997, 
September  17, 1997,  and  September  23, 
1998  (61  FR  1389,  61  FR  24941,  61  FR 
57876,  62  FR  19326.  62  FR  48872,  and 
63  FR  50919). 

n.  Waiver  Request  Procedures 

In  October  1995,  we  issued  a  Program 
Memorandum  (Transmittal  No.  A-95- 
11)  that  was  supplied  to  each  hospital. 
This  Program  Memorandimi  detailed  the 
waiver  process  and  discussed  the 
information  that  hospitals  must  provide 


in  requesting  a  waiver.  We  indicated 
that  upon  receipt  of  the  waiver  requests, 
we  would  publish  a  Federal  Register 
notice  to  solicit  public  comments,  as 
required  by  section  1138(a)(2)(D)  of  the 
Act. 

We  will  review  the  requests  and  the 
comments  received.  During  the  review 
process  we  may  consult,  on  an  as- 
needed  basis,  with  the  Public  Health 
Service's  Division  of  Transplantation, 
the  United  Network  for  Organ  Sharing, 
and  our  regional  offices.  If  necessary,  we 
may  request  additional  clarifying 
information  from  the  applying  hospital 
or  others.  We  will  then  make  a  final 
determination  on  the  waiver  requests 
and  notify  the  affected  hospitals  and 
OPOs. 

in.  Hospital  Waiver  Requests 

As  allowed  under  §  486.316(e),  each 
of  the  following  hospitals  has  requested 
a  waiver  to  have  an  agreement  writh  an 
alternative,  out-of-area  OPO.  This  listing 
includes  the  name  of  the  facility 
requesting  a  waiver,  the  city  and  state  of 
the  facihty,  the  requested  OPO,  and  the 
currently  designated  area  OPO. 


Name  of  facility 


City 


State 


Designated 
OPO 


Requested 
OPO 


The  Kings  Daughter  Hospital 

Delta  Regional  Medical  Center 

Oktibbeha  County  Hospital  

Greenwood  Leflore  Hospital  

Grenada  Lake  Medical  Center 

North  Mississippi  Medical  Center 

Gilrrxxe  Menxjri^l  Hospital  

Genesee  Mercy  Healthcare 

Baraga  County  Menwrial  Hospital  .... 

Grand  View  Hos|>ital  ~ 

Bell  Memorial , 

Iron  County  Community  Hospitals  .... 

St  Mary's  Hospital 

Affinity  Health  Systems , 

New  London  Family  Medical  Center 

Calumet  Medical  Center  , 

Culpeper  Memorial  Hospital  , 

Warren  Menronal  Hospital  , 

City  Hospital , 

Mary  Washington  Hospital < 


Greenville 

Greenville 

Starkville  

Greenwood  

Grenada 

Tupelo 

Amory  

Batavia 

L'Anse 

Ironwood  

Ishpeming  

Crystal  Falls  .... 

Superior  

Oshkosh  

New  LorxJon  ... 

Chilton 

Culpeper  

Front  Royal 

Martinsburg 

Fredericksburg 


MS 

TNMS 

MS 

TNMS 

MS 

TNMS 

MS 

TNMS 

MS 

TNMS 

MS 

TNMS 

MS 

TNMS 

NY 

NYFL 

Ml 

WIUW 

Ml 

WIUW 

Ml 

WIUW 

Ml 

WIUW 

Wl 

MNOP 

Wl 

WIUW 

Wl 

WIUW 

Wl 

WIUW 

VA 

DCTC 

VA 

DCTC 

WV 

DCTC 

VA 

DCTC 

MSOP 

MSOP 

MSOP 

MSOP 

MSOP 

MSOP 

MSOP 

NYWN 

MlOP 

MlOP 

MlOP 

MlOP 

WIUW 

WISE 

WISE 

WISE 

VAOP 

VAOP 

VAOP 

VAOP 


The 
the  designatec 


follo\^g  three  hospitals  have  requested  a  waiver  imder  §  486.316(e)  for  a  reason  unrelated  to  a  change  in 
service  area  of  an  OPO.  Accordingly,  these  waivers  will  only  be  effective  upon  completion  of  our  review. 


Hame  of  facility 


City 


State 


Designated 
OPO 


Requested 
OPO 


Mansfiekj  Hospilpl 
Sheby  Hospital 
Fletcher  Allen 


Mansfiekj 

Shelby 

Burlington 


OH 
OH 
VT 


OHLC 
OHLC 
MAOB 


OHLP 
OHLP 
NYAP 
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IV.  Key  to  the  OPO  Codes 

The  key  to  the  acronyms  used  in  the 
listings  to  identify  OPOs  and  their 
addresses  is  as  follows: 
DCTC— Washington  Regional 

Transplant  Consortium,  8110  Gateway 

Road,  Suite  101  W,  Falls  Church.  VA 

22042 
MAOB — New  England  Organ  Bank,  One 

Gateway  Center,  Newton,  MA  02158 
MIOP — Organ  Procurement  Agency  of 

Michigan,  2203  Piatt  Road,  Ann 

Arbor,  MI  48104 
MNOP — Lifesource,  Upper  Midwest 

Organ  Procurement  Organization  Inc., 

2550  University  Avenue  West,  Suite 

315  South,  St.  Paul,  MN  55114-1904 
MSOP — Mississippi  Organ  Recovery 

Agency,  Inc.,  12  River  Bend  Place, 

Suite  B,  Jackson,  MS  39208 
NYAP— OPO  of  Albany  Medical 

College,  47  Scotland  Avenue,  AP8, 

Albany,  NY  12208 
NYFL — Finger  Lakes  Donor  Recovery 

Network,  Corporate  Woods  of 

Brighton,  Building  120,  Suite  180, 

Rochester,  NY  14623 
NYWN— Upstate  New  York  Transplant 

Services,  Inc.,  165  Genesee  Street, 

Suite  103,  Buffalo,  NY  14209 
OHLC — Life  Connection  of  Ohio,  1545 

Holland  Road,  Suite  C,  Maumee,  OH 

43537 
OHLP— Lifeline  of  Ohio,  770  Kinnear 

Road,  Suite  200,  Columbus,  OH  43212 
TNMS— Mid-South  Transplant 

Foundation,  956  Court  Avenue, 

Memphis,  TN  38163 
VAOP — Virginia  Organ  Procurement 

Agency,  1527  Huguenot  Road, 

Midlothian,  VA  23113 
WISE — Wisconsin  Donor  Network, 

Froedtert  Memorial  Lutheran  Hospital 

9200  West  Wisconsin  Avenue, 

Milwaukee,  WI  53226 
WIUW— University  of  Wisconsin  OPO, 

University  of  Wisconsin  Hospital  and 

Clinics,  600  Highland  Avenue, 

Madison,  WI  53792 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
requirement  should  be  approved  by 
0MB,  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 


•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  the  information  collection 
requirements  for  the  issue  described 
below. 

Designation  of  one  OPO  for  each 
service  area: 

Section  486.316(e)  states  the 
requirements  for  a  Medicare  or 
Medicaid  participating  hospital  to 
request  a  waiver  permitting  the  hospital 
to  have  an  agreement  with  a  designated 
OPO  other  than  the  OPO  designated  for 
the  service  area  in  which  the  hospital  is 
located.  However,  the  burden  associated 
with  these  requirements  is  currently 
approved  under  0MB  0938-0688, 
HCFA-R-13,  Conditions  of  Coverage  for 
Organ  Procurement  Organizations,  with 
an  expiration  date  of  November  30, 
1999. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Stemdards  Groups, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Louis  Blank, 
HCFA-1062-NC,  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Allison  Eydt, 
HCFA  Desk  Officer,  Room  10235. 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Authority:  Section  1138  of  the  Social 
Security  Act  (42  U.S.C.  1320b-8). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  Program  No.  93.774  Medicare — 
Supplementary  Medical  Insurance,  and 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  January  5, 1999. 
Robert  A.  Berenson, 

Director,  Center  for  Health  Plans  and 

Providers,  Health  Care  Financing 

Administration. 

(PR  Doc.  99-630  Filed  1-11-99;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  OIG  Special  Fraud  Alert 
on  Physician  Liability  for  Certifications 
In  the  Provision  of  Medical  Equipment 
and  Supplies  and  Home  Health 
Services 

AGENCY:  Office  of  Inspector  Genertil 
(OIG).  HHS. 
ACTION:  Notice 

summary:  This  Federal  Register  notice 
sets  forth  a  recently  issued  OIG  Special 
Fraud  Alert  concerning  physician 
liabiUty  for  certifications  in  the 
provision  of  medical  equipment  and 
supplies  and  home  health  services.  For 
the  most  part,  OIG  Special  Fraud  Alerts 
address  national  trends  in  health  care 
fraud,  including  potential  violations  of 
the  Medicare  anti-kickback  statute.  This 
Special  Fraud  Alert,  issued  to  the  health 
care  provider  community  and  now 
being  reprinted  in  this  issue  of  the 
Federal  Register,  specifically  highlights 
physicians'  responsibihties  in  making 
certifications  for  home  health  services 
and  durable  medical  equipment,  and  the 
legal  significance  of  the  certifications. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer,  Office  of  Counsel  to  the  ~ 
Inspector  General,  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Inspector  General  (OIG) 
issues  Special  Fraud  Alerts  based  on 
information  it  obtains  concerning 
particular  fraudulent  or  abusive 
practices  within  the  health  care 
industry. 

Special  Fraud  Alerts  are  intended  for 
widespread  dissemination  to  the  health 
care  provider  community,  as  well  as 
those  charged  with  administering  the 
Medicare  and  Medicaid  programs.  To 
date,  the  OIG  has  published  in  the 
Federal  Register  the  texts  of  9 
previously-issued  Special  Fraud  Alerts." 
It  is  the  OIG's  intention  to  publish 
future  Special  Fraud  Alerts  in  this  same 
manner  as  a  regular  part  of  our 
dissemination  of  such  information.^ 

In  an  effort  to  promote  voluntary 
compliance  in  the  health  care  industry 
and  assist  providers  in  their  compliance 
efforts,  the  OIG  has  developed  a  Special 
Fraud  Alert,  set  forth  below,  that 
addresses  potential  problem  areas  with 


'  See  December  19,  1994  (59  FR  65372):  August 
10.  1995  (60  FR  40847):  June  17.  1996  (61  FR 
30623):  and  April  24.  1998  (63  FR  20415). 

^  All  OIG  Special  Fraud  A'icrts  are  also  available 
on  the  internet  at  the  OIG  web  site  at  http:// 
www.dhhs.gov/progorg/oig/frdalrt/index.htm. 


1814 


Federal  Register/Vol.  64,  No.  7/Tuesday.  January  12,  1999/Notices 


regard  to  physi  cian  certification  in  the 
provision  of  msdical  equipment  and 
supplies  and  hpme  health  services. 
Among  other  L  lings,  this  newly-issued 
Special  Fraud  Mert  addresses:  (1)  the 
importance  of  )hysician  certification  for 
Medicare;  (2)  how  improper  physician 
certifications  faster  fraud;  and  (3) 
potential  cons«  quences  for  knowingly 
signing  a  false  ar  misleading 
certification,  or  signing  with  reckless 
disregard  for  tlje  truth.  A  reprint  of  this 
Special  Fraud  Alert  follows. 

n.  Special  Fraud  Alert:  Physician 
Liability  for  Certifications  in  the 
Provision  of  Mfedical  Equipment  and 
Supplies  and  Home  Health  Services 
(January  19991 

The  Office  of  Inspector  General  (OIG) 
was  establishe0  at  the  Department  of 
Health  and  Hulnan  Services  by  Congress 
in  1976  to  ideiitify  and  eliminate  fraud, 
waste,  and  abupe  in  the  Department's 
programs  and  to  promote  efficiency  and 
economy  in  departmental  operations. 
The  OIG  carries  out  this  mission 
through  a  nationwide  program  of  audits, 
inspections,  and  investigations. 

To  reduce  frfud  and  aouse  in  the 
Federal  health  pare  programs,  including 
Medicare  and  iledicaid,  the  OIG 
actively  investigates  fraudulent  schemes 
that  obtain  money  from  these  programs 
and,  wfcen  appropriate,  issues  Special 
Fraud  Alerts  that  identify  segments  of 
the  health  carej  industry  that  are 
particularly  vu&nerable  to  abuse.  Copies 
of  all  OIG  Special  Fraud  Alerts  are 
available  on  the  internet  at  http:// 
www.dhhs.goN  /progorg/oig/frdalrt/ 
index.htm. 

We  are  issuii  ig  this  Fraud  Alert 
because  physic  ians  may  not  appreciate 
the  legjil  and  p  rogrammatic  significance 
of  certification  5  they  make  in 
connection  wiyi  the  ordering  of  certain 
items  and  services  for  their  Medicare 
patients.  Whild  the  OIG  believes  that  the 
actual  incidence  of  physicians' 
intentionally  submitting  false  or 
misleading  certifications  of  medical 
necessity  for  durable  medical 
equipment  or  1  lome  health  care  is 
relatively  infrequent,  physician  laxity  in 
reviewing  and  completing  these 
certifications  cpntributes  to  fraudulent 
and  abusive  practices  by  unscrupulous 
suppliers  and  iome  health  providers. 
We  urge  physicians  and  their  staff  to 
report  any  suspicious  activity  in 
connection  with  the  solicitation  or 
completion  of  certifications  to  the  OIG. 

Physicians  should  also  be  aware  that 
they  are  subjeqt  to  substantial  criminal, 
civil,  and  administrative  penalties  if 
they  sign  a  certification  knowing  that 
the  information  relating  to  medical 
necessity  is  false,  or  with  reckless 


disregard  as  to  the  truth  of  the 
information  being  submitted.  While  a 
physician's  signature  on  a  false  or 
misleading  certification  made  through 
mistcike,  simple  negligence,  or 
inadvertence  will  not  result  in  personal 
liability,  the  physician  may  unwittingly 
be  facilitating  the  perpetration  of  fraud 
on  Medicare  by  suppliers  or  providers. 
Accordingly,  we  urge  all  physicians  to 
review  and  familiarize  themselves  with 
the  information  in  this  Fraud  Alert.  If  a 
physician  has  any  questions  as  to  the 
application  of  these  requirements  to 
specific  facts,  the  physician  should 
contact  the  appropriate  Medicare  Fiscal 
Intermediary  or  Carrier. 

The  Importance  of  Physician 
Certification  for  Medicare 

The  Medicare  program  only  pays  for 
health  care  services  that  are  medically 
necessary.  In  determining  what  services 
are  medically  necessary,  Medicare 
primarily  relies  on  the  professional 
judgment  of  the  beneficiary's  treating 
physician,  since  he  or  she  knows  the 
patient's  history  and  makes  critical 
decisions,  such  as  admitting  the  patient 
to  the  hospital;  ordering  tests,  drugs, 
and  treatments;  emd  determining  the 
length  of  treatment.  In  other  words,  the 
physician  has  a  key  role  in  determining 
both  the  medical  need  for,  and 
utilization  of,  many  health  care  services, 
including  those  furnished  and  billed  by 
other  providers  and  suppliers. 

Congress  has  conditioned  payment  for 
many  Medicare  items  and  services  on  a 
certification  signed  by  a  physician 
attesting  that  the  item  or  service  is 
medically  necessary.  For  example, 
physicians  are  routinely  required  to 
certify  to  the  medical  necessity  for  any 
service  for  which  they  submit  bills  to 
the  Medicare  program. 

Physicians  also  are  involved  in 
attesting  to  medical  necessity  when 
ordering  services  or  supplies  that  must 
be  billed  and  provided  by  an 
independent  supplier  or  provider. 
Medicare  requires  physicians  to  certify 
to  the  medical  necessity  for  many  of 
these  items  and  services  through 
prescriptions,  orders,  or,  in  certain 
specific  circumstances.  Certificates  of 
Medical  Necessity  (CMNs).  These 
documentation  requirements 
substantiate  that  the  physician  has 
reviewed  the  patient's  condition  and 
has  determined  that  services  or  supplies 
are  medically  necessary. 

Two  areas  where  the  documentation 
of  medical  necessity  by  physician 
certification  plays  a  key  role  are  (i) 
home  health  services  and  (ii)  durable 
medical  equipment  (DME).  Through 
various  OIG  audits,  we  have  discovered 
that  physicians  sometimes  fail  to 


discharge  their  responsibility  to  assess 
their  patients'  conditions  and  need  for 
home  health  care.  Similarly,  the  OIG  has 
found  numerous  examples  of  physicians 
who  have  ordered  DME  or  signed  CMNs 
for  DME  without  reviewing  the  medical 
necessity  for  the  item  or  even  knowing 
the  patient. 

Physician  Certification  for  Home  Health 
Services 

Medicare  will  pay  a  Medicare- 
certified  home  health  agency  for  home 
health  care  provided  under  a 
physician's  plan  of  care  to  a  patient 
confined  to  the  home.  Covered  services 
may  include  skilled  nursing  services, 
home  health  aide  services,  physical  and 
occupational  therapy  and  speech 
language  pathology,  medical  social 
services,  medical  supplies  (other  than 
drugs  and  biologicals),  and  DME. 

As  a  condition  for  payment,  Medicare 
requires  a  patient's  treating  physician  to 
certify  initially  and  recertify  at  least 
every  62  days  (2  months)  that: 

•  The  patient  is  confined  to  the  home; 

•  The  individual  needs  or  needed  (i) 
intermittent  skilled  nursing  care;  (ii) 
speech  or  physical  therapy  or  speech- 
language  pathology  services;  or  (iii) 
occupational  therapy  or  a  continued 
need  for  occupational  therapy  (payment 
for  occupational  therapy  will  be  made 
only  upon  an  initial  certification  that 
includes  care  imder  (i)  or  (ii)  or  a 
recertification  where  the  initial 
certification  included  care  under  (i)  or 

(ii)): 

•  A  plan  of  care  has  been  established 
and  periodically  reviewed  by  the 
physician;  and 

•  The  services  are  (were)  furnished 
while  the  patient  is  (was)  imder  the  care 
of  a  physician. 

The  physician  must  order  the  home 
health  services,  either  orally  or  in 
writing,  prior  to  the  services  being 
furnished.  The  physician  certification 
must  be  obtained  at  the  time  the  plan  of 
treatment  is  established  or  as  soon 
thereafter  as  possible.  The  physician 
certification  must  be  signed  and  dated 
prior  to  the  submission  of  the  claim  to 
Medicare.  If  a  physician  has  any 
questions  as  to  the  application  of  these 
requirements  to  specific  facts,  the 
physician  should  contact  the 
appropriate  Medicare  Fiscal 
Intermediary  or  Carrier. 

Physician  Orders  and  Certificates  of 
^4edicaI  Necessity  for  Durable  Medical 
Equipment,  Prosthetics,  Orthotics,  and 
Supplies  for  Home  Use 

DME  is  equipment  that  can  withstand 
repeated  use,  is  primarily  used  for  a 
medical  purpose,  and  is  not  generally 
used  in  the  absence  of  illness  or  injury. 
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Examples  include  hospital  beds, 
wheelchairs,  and  oxygen  delivery 
systems.  Medicare  will  cover  medical 
supplies  that  are  necessary  for  the 
effective  use  of  DME,  as  well  as  surgical 
dressings,  catheters,  and  ostomy  bags. 
However,  Medicare  will  only  cover 
DME  and  supplies  that  have  been 
ordered  or  prescribed  by  a  physician. 
The  order  or  prescription  must  be 
personally  signed  and  dated  by  the 
patient's  treating  physician. 

DME  suppliers  that  submit  bills  to 
Medicare  are  required  to  maintain  the 
physician's  original  written  order  or 
prescription  in  their  files.  The  order  or 
prescription  must  include: 

•  The  beneficiary's  name  and  full 
address; 

•  The  physician's  signature; 

•  The  date  the  physician  signed  the 
prescription  or  order; 

•  A  description  of  the  items  needed; 

•  The  start  date  of  the  order  (if 
appropriate);  and 

•  the  diagnosis  (if  required  by 
Medicare  program  policies]  and  a 
realistic  estimate  of  the  total  length  of 
time  the  equipment  will  be  needed  (in 
months  or  years). 

For  certain  items  or  supplies, 
including  supplies  provided  on  a 
periodic  basis  and  drugs,  additional 
information  may  be  required.  For 
supplies  provided  on  a  periodic  basis, 
appropriate  information  on  the  quantity 
used,  the  fi^quency  of  change,  and  the 
duration  of  need  should  be  included.  If 
drugs  are  included  in  the  order,  the 
dosage,  frequency  of  administration, 
and,  if  applicable,  the  duration  of 
infusion  and  concentration  should  be 
included. 

Medicare  further  requires  claims  for 
payment  for  certain  kinds  of  DME  to  be 
accompanied  by  a  CMN  signed  by  a 
treating  physician  (unless  the  DME  is 
prescribed  as  part  of  a  plan  of  care  for 
home  health  services).  When  a  CMN  is 
required,  the  provider  or  supplier  must 
keep  the  CMN  containing  the  treating 
physician's  original  signature  and  date 
on  file. 

Generally,  a  CMN  has  four  sections: 

•  Section  A  contains  general 
information  on  the  patient,  supplier, 
and  physician.  Section  A  may  be 
completed  by  the  supplier. 

•  Section  B  contains  the  medical 
necessity  justification  for  DME.  This 
cannot  be  filled  out  by  the  supplier. 
Section  B  must  be  completed  by  the 
physician,  a  non-physician  clinician 
involved  in  the  care  of  the  patient,  or  a 
physician  employee.  If  the  physician 
did  not  personally  complete  section  B, 
the  name  of  the  person  who  did 
complete  section  B  and  his  or  her  title 
and  employer  must  be  specified. 


•  Section  C  contains  a  description  of 
the  equipment  and  its  cost.  Section  C  is 
completed  by  the  suppUer. 

•  Section  D  is  the  treating  physician's 
attestation  and  signature,  which  certifies 
that  the  physician  has  reviewed  sections 
A,  B,  and  C  of  the  CMN  and  that  the 
information  in  section  B  is  true, 
accurate,  and  complete.  Section  D  must 
be  signed  by  the  treating  physician. 
Signature  stamps  and  date  stamps  are 
not  acceptable. 

By  signing  the  CMN,  the  physician 
represents  that: 

•  He  or  she  is  the  patient's  treating 
physician  and  the  information  regarding 
the  physician's  address  and  unique 
physician  identification  number  (UPIN) 
is  correct; 

•  The  entire  CMN,  including  the 
sections  filled  out  by  the  supplier,  was 
completed  prior  to  the  physician's 
signature;  and 

•  The  information  in  section  B 
relating  to  medical  necessity  is  true, 
accurate,  and  complete  to  the  best  of  the 
physician's  knowledge. 

Improper  Physician  Certifications  Foster 
Fraud 

Unscrupulous  suppliers  and 
providers  may  steer  physicians  into 
signing  or  authorizing  improper 
certifications  of  medical  necessity.  In 
some  instances,  the  certification  forms 
or  statements  are  completed  by  DME 
suppliers  or  home  health  agencies  and 
presented  to  the  physician,  who  then 
signs  the  forms  without  verifying  the 
actual  need  for  the  items  or  services.  In 
many  cases,  the  physician  may  obtain 
no  personal  benefit  when  signing  these 
imverified  orders  and  is  only 
acconunodating  the  supplier  or 
provider.  While  a  physician's  signature 
on  a  false  or  misleading  certification 
made  through  mistake,  simple 
negligence,  or  inadvertence  will  not 
result  in  personal  liability,  the 
physician  may  imwittingly  be 
facilitating  the  perpetration  of  fraud  on 
Medicare  by  suppliers  or  providers. 
When  the  physician  knows  the 
information  is  false  or  acts  with  reckless 
disregard  as  to  the  truth  of  the 
statement,  such  physician  risks 
crimmal,  civil,  and  administrative 
penalties. 

Sometimes,  a  physician  may  receive 
compensation  in  exchange  for  his  or  her 
signature.  Compensation  can  take  the 
form  of  cash  payments,  free  goods,  or 
any  other  thing  of  value.  Such  cases 
may  trigger  additional  criminal  and  civil 
penalties  under  the  anti-kickback 
statute. 

The  following  are  examples  of 
inappropriate  certifications  uncovered 
by  the  OIG  in  the  course  of  its 


investigations  of  fi^ud  in  the  provision 
of  home  health  services  and  medical 
equipment  and  supplies: 

•  A  physician  kjiowingly  signs  a 
number  of  forms  provided  by  a  home 
health  agency  that  falsely  represent  that 
skilled  nursing  services  are  medically 
necessary  in  order  to  qualify  the  patient 
for  home  health  services. 

•  A  physician  certifies  that  a  patient 
is  confined  to  the  home  and  qualifies  for 
home  health  services,  even  though  the 
patient  tells  the  physician  that  her  only 
restrictions  are  due  to  arthritis  in  her 
hands,  and  she  has  no  restrictions  on 
her  routine  activities,  such  as  grocery 
shopping. 

•  At  the  prompting  of  a  DME 
supplier,  a  physician  signs  a  stack  of 
blank  CMNs  for  transcutaneous 
electrical  nerve  stimulators  (TENS) 
units.  The  CMNs  are  later  completed 
with  false  information  in  support  of 
fraudulent  claims  for  the  equipment. 
The  false  information  purports  to  show 
that  the  physician  ordered  and  certified 
to  the  medical  necessity  for  the  TENS 
units  for  which  the  supplier  has 
submitted  claims. 

•  A  physician  signs  CMNs  for 
respiratory  medical  equipment  falsely 
representing  that  the  equipment  was 
medically  necessary. 

•  A  physician  signs  CMNs  for 
wheelchairs  and  hospital  beds  without 
seeing  the  patients,  then  falsifies  his 
medical  charts  to  indicate  that  he 
treated  them. 

•  A  physician  accepts  anywhere  from 
$50  to  $400  from  a  DME  supplier  for 
each  prescription  he  signs  for  oxygen 
concentrators  and  nebulizers. 

Potential  Consequences  for  Unlawful 
Acts 

A  physician  is  not  personally  liable 
for  erroneous  claims  due  to  mistakes, 
inadvertence,  or  simple  negligence. 
However,  knowingly  signing  a  false  or 
misleading  certification  or  signing  with 
reckless  disregard  for  the  truth  can  lead 
to  serious  criminal,  civil,  and 
administrative  penalties  including: 

•  Criminal  prosecution; 

•  Fines  as  high  as  $10,000  per  false 
claim  plus  treble  damages;  or 

•  administrative  sanctions  including; 
exclusion  from  participation  in  Federal 
health  care  programs,  withholding  or 
recovery  of  payments,  and  loss  of 
license  or  disciplinary  actions  by  state 
regulatory  agencies. 

Physicians  may  violate  these  laws 
when,  for  example: 

•  They  sign  a  certification  as  a 
"courtesy"  to  a  patient,  service 
provider,  or  DME  supplier  when  they 
have  not  first  made  a  determination  of 
medical  necessity; 
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•  They  know  ingly  or  recklessly  sign  a 
false  or  misleading  certification  that 
causes  a  false  c  aim  to  be  submitted  to 
a  Federal  health  care  program;  or 

They  receive  any  financial  benefit 
certification  (including 
rent,  patient  referrals, 
supplies,  equip  nent,  or  free  labor). 

Even  if  they  (  o  not  receive  any 
financial  or  othsr  benefit  fi-om  providers 


for  signing  the 
free  or  reduced 


or  suppliers,  physicians  may  be  liable 
for  making  false  or  misleading 
certifications. 

What  To  Do  If  You  Have  Information 
About  Fraud  and  Abuse  Against 
Medicare  or  Medicaid  Programs 

If  you  have  information  about 
physicians,  home  health  agencies,  or 
medical  equipment  and  supply 


companies  engaging  in  any  of  the 
activities  described  above,  contact  any 
of  the  regional  offices  of  the  Office  of 
Investigations  of  the  Office  of  Inspector 
General,  U.S.  Department  of  Health  and 
Human  Services,  at  the  following 
locations: 


Field  offices 


States  served 


Telephone 


Boston 


New  York  .... 
Philadelphia 


Atlanta 


Chicago 


Dallas 


Los  Angeles  ... 
San  Francisco 


MA,  VT,  NH, 

ME.  Rl,  CT 
NY,  NJ,  PR.  VI 
PA,  MD,  DE. 

WV,  VA,  DC 
GA,  KY,  NC, 

SC,  FL,  TN, 

ALMS 
IL.  MN,  Wl,  Ml. 

IN.  OH.  lA, 

MO 
TX,  NM,  OK, 

AR,  LA,  CO. 

UT,  WY,  MT. 

ND.  SD.  NE, 

KS 
AZ.  NV.  So.  CA 
No.  CA,  AK,  HI 

OR.  ID,  WA 


617-565-2664 

212-264-1691 
215-861-4586 

404-562-7603 


312-353-2740 


214-767-8406 


714-246-8302 
415-437-7961 


To  Report  Su  spected  Fraud,  Call  or 
Write:  1-800-H  4S-TIPS  (1-800-447- 
8477),  Department  of  Health  and  Human 
Services,  Office 


of  Inspector  General, 
P.O.  Box  23489,  L'Enfant  Plaza  Station, 
Washington,  DJ 

Dated:  January  |i 
|une  Gibbs  Brov 
Inspector  General 
[FR  Doc.  99-631  j 

BtLLING  COOE  41MMM-P 


. 20026-3489. 
1999. 

iled  1-11-99;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Reading  Panel 

Notice  is  hereby  given  of  the  fifth 
Washington  ar^a  meeting  of  the 
National  Reading  Panel.  The  meeting 
will  be  held  oni  Thursday,  January  21, 
1999,  fi-om  12:^0  to  6:00  PM  at  the 
Hohday  Inn  Getorgetown,  2101 
Wisconsin  Avenue,  NW,  Washington, 
DC  20007.  Thelentire  meeting  will  be 
open  to  the  public. 

The  National  Reading  Panel  was 
requested  by  Congress  and  created  by 


the  Director  of 


;he  National  Institute  of 


Child  Health  ai  id  Himian  Development 


in  consultation 
Education.  The 


with  the  Secretary  of 
Panel  will  study  the 


effectiveness  of  various  approaches  to 
teaching  children  how  to  read  and 
report  on  the  best  ways  to  apply  these 
findings  in  classrooms  and  at  home.  Its 
members  include  prominent  reading 
researchers,  teachers,  child 
development  experts,  leaders  in 
elementary  and  higher  education,  and 
parents.  The  Chair  of  the  Panel  is  Dr. 
Donald  N.  Langenberg,  Chancellor  of  the 
University  System  of  Maryland. 

The  Panel  will  build  on  the  recently 
announced  findings  presented  by  the 
National  Research  Council's  Committee 
on  the  Prevention  of  Reading 
Difficulties  in  Young  Children.  Based  on 
a  review  of  the  literature,  the  Panel  will: 
determine  the  readiness  for  application 
in  the  classroom  of  the  results  of  these 
research  studies;  identify  appropriate 
means  to  rapidly  disseminate  this 
information  to  facilitate  effective 
reading  instruction  in  the  schools;  and 
identify  gaps  in  the  knowledge  base  for 
reading  instruction  and  the  best  ways  to 
close  these  gaps. 

The  agenda  for  this  meeting  will 
include  discussing  the 
recommendations  made  by  the  science 
members  of  the  National  Reading  Panel, 
who  have  been  developing  a  proposed 
methodology  to  select  and  evaluate 
research  studies.  A  period  of  time  will 
be  set  aside  at  approximately  4:00  PM 
for  members  of  the  public  to  address  the 
Panel  and  express  their  view  regarding 


the  Panel's  mission.  Individuals 
desiring  an  opportunity  to  speak  before 
the  Panel  should  address  their  requests 
to  F.  William  Dommel,  Jr..  J.D., 
Executive  Director,  National  Reading 
Panel,  c/o  Ms.  Amy  Andryszak  and 
either  mail  them  to  the  Widmeyer-Baker 
Group.  1875  Connecticut  Avenue.  NW, 
Suite  800.  Washington.  DC  20009,  or  e- 
mail  them  to  amya@twbg.com,  or  fax 
them  to  202-667-0902.  Requests  for 
addressing  the  Panel  should  be  received 
by  January  15, 1999.  Panel  business 
permitting,  each  public  speaker  will  be 
allowed  five  minutes  to  present  his  or 
her  views.  In  the  event  of  a  large 
niunber  of  public  speakers,  the  Panel 
Chair  retains  the  option  to  further  limit 
the  presentation  time  allowed  to  each. 
Although  the  time  permitted  for  oral 
presentations  will  be  brief,  the  full  text 
of  all  written  conunents  submitted  to 
the  Panel  will  be  made  available  to  the 
Panel  members  for  consideration. 

For  further  information  contact  Ms. 
Amy  Andryszak  at  202-667-0901. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Amy  Andryszak  by  January 
15, 1999. 
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Dated:  December  23, 1998. 
Duane  Alexander, 

Director,  National  Institute  of  Child  Health 
and  Human  Development. 
(FR  Doc.  9»-601  Filed  1-11-99;  8:45  am] 
BtLUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Environmental 
Healtti  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussi<ms  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Studies  ef  Chemical 
Deposition  in  Mammals  (RFP  98-29). 

Date:  January  27, 1999. 

Time:  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus  Building  4401. 
Conference  Room  3446,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  Nat'l  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-24,  Research  Triangle  Park, 
NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Dc»nestic  Assistance 
Program  Nos.  93.113,  Biological  Response  on 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basis 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  January  5, 1999. 
LaVerne  Y.  StringSeld. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-602  Filed  1-11-99;  8:45  am] 
BILLMG  COOE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infcMmation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Conference  Grants  (Rl3s). 

Date:  January  15, 1999. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-EAST  Campus,  Building 
4401,  Conference  Room  3446,  Research 
Triangle  Park,  NC  27709,  (Telephone 
Conference  Call). 

Contact  Person:  Patrick  J.  Mastin,  PHD. 
Scientific  Review  Administrator,  National 
Institute  of  Environmental  Health  Science, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  919/541/4964. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Pathology  SuppcMl  for  the 
National  Toxicology  Program  (NTP)  Quality 
Assessment. 

Date:  January  20, 1999. 

Time:  9  a.m.  to  11  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  Building  4401, 
Conference  Room  3446,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
CaU). 

Contact  Person:  Patrick  J.  Mastin.  PHD, 
Scientific  Review  Administrator.  79 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709,  (919)  541-1446. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Dcxnestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 


Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Suf>erfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manjxjwer  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  January  5,  1999. 
La  Verne  Y.  Stringfieid, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  99-603  Filed  1-11-99;  8:45  am] 

BNJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Ubrary  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Apjjendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Regents  of  the  National  Library 
of  Medicine. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine,  Research 
and  Development  Subcommittee. 

Date:  January  19, 1999. 

Time:  3:30  p.m.  to  5  p.m. 

Agenda:  Review  research  and 
developments  and  programs  of  the  National 
Center  for  Biotechnology  Information. 

Place:  National  Library  of  Medicine, 
Building  38A,  Conference  Room  8N-805, 
8600  Rockville  Pike,  Bethesda.  MD  20894. 

Contact  Person:  Donald  A.B.  Lindberg,  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS,  DHHS, 
Bldg.  38,  Room  2E17B,  Bethesda.  MD  20894. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  January  5, 1999. 
La  Verne  Y.  Stringfieid, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-599  Filed  1-1  '-99;  8:45  am] 

MLUNO  COOE  4140-ei-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  pNA  Advisory 
Committee;  Cancellation  of  Meeting 

Notice  is  he^by  given  of  the 
cancellation  of  the  Recombinant  DNA 
Advisory  Committee,  January  7,  1999, 
5:50  p.m.  to  9:80  p.m.,  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland  20814,  which  was 
published  in  tbe  Federal  Register  on 
December  22,  1998.  63  FP  70789. 

The  meeting  was  canceled  due  to  lack 
of  agenda  items. 

Dated:  Januar)  6, 1999.  . 
La  Verne  Y.  Striiigfield, 

Committee  Mant  gement  Officer,  National 

Institutes  ofHea  th. 

[FR  Doc.  99-600  Filed  1-11-99;  8:45  am) 

BILUNG  COOe  4140 -01 -M 

] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  lection  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U£.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Maenuson  Cliqical  Center. 

Tne  meeting!  will  be  open  to  the 
public  as  indicted  below,  with 
attendance  liniited  to  space  available. 
Individuals  wqo  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acoDrnmodations,  should 
notify  the  Coniact  Person  listed  below 


in  advance  of 
The  meeting 


public  in  accoi  dance  with  the 
provisions  set  orth  in  section 
552b(c)(6).  Title  5  U.S.C,  to  discuss  the 
performance  o  the  Director,  Clinical 
Center,  the  dis:losure  of  which  would 
constitute  a  cli  larly  unwarranted 
invasion  of  pei  sonal  privacy. 


n 


Name  o] 
the  Warren  Granjt 

Date:  January 

Open:  8:30  a. 

Agenda:  For 
and  issues. 

Place:  Nation^ 
Clinical  Center 
9000  Rockville  1 

Closed:  2  p.m 

Agenda: To 
performance  of 

Place:  Nation^ 
Clinical  Center 
9000  Rockville 


)f  Committee:  Board  of  Governors  of 
Magnuson  Clinical  Center. 
^9. 1999. 
to  2  p.m. 
discussion  of  program  policies 


e  meeting, 
will  be  closed  to  the 


Institutes  of  Health, 
iftedical  Board  Room,  2C116, 
ike.  Bethesda.  MD  20892. 
to  3  p.m. 
review  and  evaluate  the 
Ipe  Director.  Clinical  Center. 

Institutes  of  Health, 
liledical  Board  Room.  2C116. 
I  ike.  Bethesda.  MD  20892. 


Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary.  Warren  Grant  Magnuson 
Clinical  Center.  National  Institutes  of  Health. 
Building  10.  Room  2C146.  Bethesda.  MD 
20892.  301/496-2897. 

Dated:  January  5,  1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  99-604  Filed  1-11-99;  8:45  am] 

8ILUNG  COOE  414O-01-4M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Availability  and 
Opening  of  Comment  Period  for  an 
Application  for  incidental  Take  Permit 
to  Allow  Take  of  an  Endangered 
Species  by  the  Town  of  Rome,  Adams 
County,  Wisconsin,  and  National 
Environmental  Policy  Act 
Determination 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  of  the 
availability  of  a  Habitat  Conservation 
Plan/Incidental  Take  Permit 
Application  from  the  Town  of  Rome, 
Adams  County,  Wisconsin,  and  the 
Service's  National  Environmental  Policy 
Act  IDetermination  for  the  proposed 
action  of  permit  issuance.  The 
Applicant  proposes  to  reconstruct 
approximately  4.25  miles  of  an  existing 
roadway  (Badger  Avenue)  which 
includes  construction  work  in  the 
associated  road  rights-of-way.  An 
approximately  2.5-mile  segment  of  the 
roadway  project  area  includes  patches 
of  habitat  occupied  by  the  endangered 
Kamer  blue  butterfly  [Lycaeides  melissa 
samuelis).  Construction  activities  that 
may  impact  the  Kamer  blue  butterfly 
include  clearing,  grubbing,  and  grading 
operations.  Post  construction  right-of- 
way  mowing  may  also  result  in  the  take 
of  the  Kamer  blue  butterfly.  The 
applicant  has  prepared  a  Habitat 
Conservation  Plan  (HCP)  for  the  project 
area  which  includes  measures  to 
minimize,  mitigate  and  monitor  impacts 
to  the  butterfly  and  its  habitat.  Due  to 
the  nature  of  the  proposed  action,  the 
Service  proposes  to  issue  a  permit  for  a 
period  of  20  years  to  include  the  limited 
take  of  occupied  habitat  for  the  road 
construction  project  and  subsequent 
mowing  program,  compensation  for  take 
through  appropriate  minimization  and 
mitigation  measures,  and 
implementation  of  a  post-construction 
monitoring  program  to  assure  the 
success  of  the  minimization  and 
mitigation  measures.  The  HCP  and 
Incidental  Take  Permit  Application  are 
available  for  public  review  and 


comment  for  a  period  of  30  days.  All 
comments  received,  including 
commentors  names  and  addresses,  will 
become  part  of  the  Service's 
Administrative  Record  and  may  be 
made  available  to  the  public. 
DATES:  Written  comments  on  the  Habitat 
Conservation  Plan/Incidental  Take 
Permit  Application  and  the  Service's 
NEPA  Determination  should  be  received 
on  or  before  February  11,  1999. 
ADDRESSES:  Persons  wishing  to  review 
the  application  and  associated 
documents  may  obtain  copies  by  writing 
to  the  Regional  HCP/NEPA  Coordinator, 
Fish  and  Wildlife  Service,  1  Federal 
Drive,  Fort  Snelling,  Miimesota  55111- 
4056.  Documents  will  be  available  for 
public  inspection  by  appointment  only, 
during  normal  business  hours  (8:00- 
4:30),  at  the  U.S.  Fish  and  Wildlife 
Service,  1  Federal  Drive,  Fort  Snelling, 
Minnesota,  (612-713-5350)  and  at  the 
U.S.  Fish  and  Wildlife  Service,  1015 
Challenger  Court,  Green  Bay,  Wisconsin 
(920-^65-7440).  Written  comments 
should  be  submitted  to  the  Regional 
HCP/NEPA  Coordinator  at  the  address 
Jisted  above  or  via  FAX  at  612-713- 
5292.  Please  refer  to  permit  number 
TE006295  when  submitting  comments. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Ms.  Lisa  Mandell,  Regional  HCP/NEPA 
Coordinator,  at  (612)  713-5350. 

Dated:  January  5. 1999. 
Charles  M.  Wooley, 

Program  Assistant  Regional  Director, 

Ecological  Services,  Region  3,  Fort  Snelling, 

Minnesota. 

[FR  Doc.  99-614  Filed  1-11-99;  8:45  am] 

BILLING  COOE  4310-6fr-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petitions  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  notice  is 
hereby  given  that  the  following  groups 
have  each  filed  a  letter  of  intent  to 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  Each  letter  of 
intent  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  the  date 
indicated,  euid  was  signed  by  members 
of  the  group's  governing  body. 
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Pokanoket/Wampanoag  Federation/ 
Wampanoag  Nation/Pokanoket  Tribe/ 
And  Bands,  c/o  Bemice  Young,  71 
Aquarius  Drive,  Warwick,  Rhode 
Island  02889.  January  5,  1998. 

Montaukett  Tribe  of  Long  Island,  c/o 
Robert  D.  Cooper,  P.O.  Box  126, 
Austin  Drive,  East  Hampton,  New 
York  11937-0126.  March  16,  1998. 

Comanche  Penateka  Tribe,  c/o  George 
H.  Salazar,  80  Lyerly,  #82,  Houston, 
Texas  77022.  April  3,  1998. 

Western  Arkansas  Cherokee  Tribe,  c/o 
Paul  Thomas  Vickers,  P.O.  Box  1131, 
Midway,  Arkansas  72653.  April  7, 
1998. 

Calusa-Seminole  Indian  Nation,  c/o 
Wayne  Bowen,  343  Soquel  Avenue 
#93,  Santa  Cruz,  California  95062. 
April  28,  1998. 

Western  Cherokee  Nation  of  Arkansas 
and  Missouri,  c/o  Lola  Smith  Scholl, 
Hwy.  351,  Paragould,  Arkansas  72450. 
May  1,  1998. 

Cherokee  Nation  West — Southern  Band 
of  the  Eastern  Cherokee  Indi£ins  of 
Arkansas  &  Missouri,  c/o  Lee  R. 
Brodie,  1611  Cherokee  Avenue,  P.O. 
Box  918,  Seneca,  Missouri  64865. 
May  11,1998. 

The  Displaced  Elem  Lineage 
Emancipated  Members  Alliance 
(DELEMA),  c/o  Richard  J.  Steward, 
3357  Hoen  Avenue,  Santa  Rosa, 
California  95405.  May  11,  1998. 

Tribal  Council  of  the  Carrizo/ 
Comecrudo  Nation  of  Texas,  c/o  Juan 
B.  Macias,  5319  East  6th  Street, 
Lubbock,  Texas  79403.  July  6, 1998. 

Southern  Pequot  Tribe,  c/o  Ransford  L. 
Collins.  97  Fog  Pkin  Road,  Waterford, 
Connecticut  06385.  July  7, 1998 

Shawnee  Nation,  Ohio  Blue  Creek  Band 
of  Adams  County,  c/o  Cora  Tula 
Watters,  696  Black's  Run  Road,  Lynx, 
Ohio  45650.  August  5,  1998. 

Konkow  Valley  Band  of  Maidu,  c/o 
Alfred  E.  Clark,  360B  Grand  Avenue, 
Oroville,  California  95965.  August  11, 
1998. 

Piedmont  American  Indian  Association, 
c/o  Howard  E.  (Gene)  Norris,  411 
Tebblewood  Drive,  Simpsonville, 
South  Carolina  29680.  August  20, 
1998 

Mississippi  Band  of  Chickasaw  Indians, 
c/o  David  Tomby,  P.O.  Box  3251, 
Jackson,  Mississippi  39207. 
September  15. 1998. 

Seaconke  Wampanoag  Tribe,  c/o 
Wilfred  Greene,  347C  Mishnock  Road, 
Greenwich,  Rhode  Island  02817. 
October  29,  1998. 

Gabrieleno  Band  of  Mission  Indians  of 
California,  c/o  Susan  Frank,  P.O.  Box 
3022,  Beaumont,  California  92223. 
November  3,  1998. 

T'si-akim  Maidu,  c/o  Donald  E.  Ryberg, 
P.O.  Box  3951,  Quincy,  California 
95972.  November  16, 1998. 


This  is  a  notice  of  receipt  of  these 
letters  of  intent  to  petition  and  does  not 
constitute  notice  that  the  petitions  are 
under  active  consideration.  Notice  of 
active  consideration  will  be  sent  by  mail 
to  the  petitioner  and  other  interested 
parties  at  the  appropriate  time. 

Under  Section  83.9(a)  of  the  Federal 
regulations,  third  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  each 
group's  petition  and  may  request  to  be 
kept  informed  of  all  general  actions 
affecting  the  petition.  Third  parties 
should  provide  copies  of  their 
submissions  to  the  petitioner.  Any 
information  submitted  will  be  made 
available  on  the  same  basis  as  other 
information  in  the  BIA's  files.  The 
petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petitions  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior!  BIA,  Branch  of 
Acknowledgment  and  Research.  Room 
3427-MIB,  1849  C  Street.  N.W.. 
Washington,  D.C.  20240,  Phone:  (202) 
208-3592. 

Dated:  December  28, 1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  99-561  Filed  1-11-99;  8:45  am) 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-«51 -09-1 020-00] 

Call  for  Nominations  for  Butte 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  a 
vacant  Category  3  position  on  the  Butte 
Resource  Advisory  Council  (RAC). 
Category  3  is  made  up  of  individuals 
who  are  representatives  of  state,  county 
and  local  government;  Native  American 
tribes;  academicians  involved  in  natural 
sciences;  and  the  public  at  large.  The 
term  of  the  position  will  expire  in 
September  1999. 

"The  RACs  provide  advice  and 
recommendations  to  the  Bureau  of  Land 
Management  (BLM)  on  land  use 
planning  and  management  of  public 
lands  within  their  geographic  areas. 

Public  nominations  will  be 
considered  for  45  days  after  the 


publication  of  this  notice.  Individuals 
may  nominate  themselves  or  others; 
nominees  must  be  residents  of  Montana. 
Nominees  will  be  evaluated  based  on 
their  education,  training,  and 
experience  on  the  issues  and  knowledge 
of  the  geographical  area  covered  by  the 
Butte  RAC.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  resource  decision-making. 

All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations,  a  completed  background 
information  nomination  form,  and  any 
other  information  that  speaks  to  the 
nominee's  qualifications. 
DATE:  All  nominations  must  be  received 
by  the  BLM  Butte  Field  Office  no  later 
than  February  26,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Sullivan,  BLM  Butte  Field 
Office,  106  North  Parkmont,  PO  Box 
3388,  Butte,  Montana  59701;  telephone 
406-494-5059. 

Dated:  December  30, 1998. 
BiU  Weatheriy, 

Acting  Field  Manager. 

IFR  Doc.  99-611  Filed  1-11-99;  8:45  am] 

BILLING  CODE  4310-ON-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
tDES-08-57] 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  a  Draft  Environmental 
Impact  Statement  (EIS)  for  the  Colorado 
Sodium  Products  Development  Project 
(Project),  located  in  Rio  Blanco  County 
and  Garfield  County,  Colorado. 
DATES:  In  accordance  with  the  National 
Environmental  PoUcy  Act.  the  BLM  will 
conduct  public  meetings  to  solicit 
comments  on  this  draft  EIS.  These 
public  meetings  will  be  held  in  two 
locations: 

1.  Bureau  of  Land  Management,  White 
River  Resource  Area  Office,  73544 
Highway  64,  Meeker,  Colorado,  on 
February  10,  1999,  at  7:00  PM. 

2.  TowTi  Hall  Council  Chambers,  222 
Grand  Valley  Way,  Parachute,  Colorado, 
on  February  11,  1999  at  7:00  PM. 

Written  comments  and 
recommendations  on  this  Draft  EIS 
should  be  received  on  or  before  March 
9, 1999. 

ADDRESSES:  Addres;:  all  comments 
concerning  this  notice  to  Mr.  Larry 
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Shults,  Natural  Resource  Specialist,  U.S. 
Bureau  of  Land  Management,  White 
River  Resourcei  Area,  73544  Highway 
64,  Meeker,  CQ  81641. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Shults,  (970)  878-3601. 
SUPPLEMENTARY  INFORMATION:  American 
Soda.  L.L.P.  (American  Soda)  intends  to 
construct  and  Operate  a  commercial 
nahcolite  solution  mining  operation  in 
the  northcentral  portion  of  the  Piceance 
Creek  Basin  in  Rio  Bianco  County, 
Colorado.  Nahdolite  is  naturally 
occiuring  sodiiim  bicarbonate  that  is 
foimd  in  association  with  oil  shale 
deposits.  After  the  nahcolite  is  removed 
from  the  ground,  it  would  be  processed 
into  a  sodium  carbonate  solution  and 
transported  by  a  44-mile  pipeline  south 
to  a  processing  operation  to  be  located 
at  an  existing  iqdustrial  site  in  the 
Parachute  ValleTy  in  Garfield  County, 
Colorado.  Ther0  it  would  be  further 
processed  to  commercial  grade  sodiiun 
carbonate,  sodium  bicarbonate,  and 
other  sodium  ptoducts  which  would 
then  be  shipped  from  the  processing 
facihty  via  a  4-mile  long  dedicated  rail 
spur  to  an  interstate  rail  connection  near 
the  town  of  Parachute. 
John  J.  MehlhoCE. 

Resource  Area  Mc$nager,  White  River 

Resource  Area. 

[FR  Doc.  99-605  ^iled  1-11-99;  8:45  am) 

MLUNQ  COOC  431»^B-M 

* 

DEPARTMENT  bf  THE  INTERIOR 

Buraau  of  Larxl  Management 
[NM  030-t430-01;  HkOm  8681«] 

Public  land  order  No.  7375;  Withdrawal 
of  Public  Landa  for  Sacramento 
Eacarpment  Area  of  Critical 
Environmental  Concern;  New  Mexico 

AQENCY:  Bureau  of  Land  Management, 
Interior.  ■ 


ACTION:  Public  iKnd  order 


SUMMARY:  This  irder  withdraws 
5,364.87  acres  ojf  public  lands  from 
surface  entry  and  mining  for  a  period  of 
20  years,  for  thei  Bureau  of  Land 
Management  to  protect  and  preserve  the 
special  status  species,  scenic  values, 
and  unique  resources  of  the  Sacramento 
Escarpment  Arep  of  Critical 
Environmental  poncem.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing.  An  additional  80  acres  of  non- 
Federal  lands,  i|  acquired  by  the  United 
States,  would  become  subject  to  the 
withdrawal.       I 

EFFECTIVE  DATE:  January  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  J.  Salaa,  BLM  Las  Cruces 


District  Office,  1800  Marquess,  Las 
Cruces.  New  Mexico  88005,  505-525- 
4388. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)). 
but  not  from  leasing  imder  the  mineral 
leasing  laws,  to  protect  the  Biu^au  of 
Land  Management's  Sacramento 
Escarpment  Area  of  Critical 
Environmental  Concern: 

New  Mexico  Principal  Meridian 

T.  17S..  R.  10  E.. 

Sec.  4.  S>/yiIWV4  and  SWA  (unsurveyed); 

Sec.  5.  S»/iNE'/i,  SE'ANWV*.  and  S>/*j; 

Sec.  7.  SPANEV*.  NEV4SEV4.  and  S>/iSEV4; 

Sec.  8,  N»/2.  SWV4,  NWV4SEV4,  and 
S>/iSEV4; 

Sec.  17,  E»/i  and  NV2NWV4  (unsurveyed); 

Sec.  2a,  NEV4  and  EV2SEV4; 

Sec.  28  (unsurveyed); 

Sec.  29,  E'/i; 

Sec.  33  (unsurveyed). 
T.  18S.,R.10E.. 

Sec.  4  (unsurveyed); 

Sec.  5.  lots  1  and  2.  and  S'/zNE'/i; 

Sec.  8,  E'/iNEV4; 

Sec.  9  (unsurveyed); 

Sec.  35,  EVi  (unsurveyed). 
T.  19S..R.10E., 

Sec.  2.  E>/iNEV4,  NWV4NEV4. 
N'/iSWV4NEV4.  and  NV2NEV4SEV4. 

The  areas  described  aggregate 
approximately  5,364.87  acres  in  Otero 
County. 

2.  The  following  described  non-Federal 
lands  are  located  within  the  boundary  of  the 
Sacramento  Escarpment  Area  of  Critical 
Environmental  Concern.  In  the  event  these 
lands  return  to  Federal  ownership,  they 
would  be  subject  to  the  terms  and  conditions 
of  this  withdrawal: 

New  Mexico  Principal  Meridian 

T.  17S..R.10E., 
Sec.  8.  NEV4SEV4; 
Sec.  20.  NWV4SEV4. 

The  areas  described  aggregate  80  acres  in 
Otero  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  p«init, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resoxut^s  other 
than  imder  the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 


Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  23. 1998. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  99-673  Filed  1-11-99;  8:45  am] 

BILLMO  CODE  4310-VC-P 


AQENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid 

AGENCY:  United  States  Agency  for 
International  DevelopmeiU. 

ACTION:  Notice  of  renewal  of  advisory 
committee. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,,  the 
Administrator  has  determined  that 
renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  for  a  two-year 
period,  beginning  January  1. 1999,  is 
necessary  and  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Noreen  O'Meara,  (202)  712-5979. 

Dated:  )anuary  4, 1999. 

Noreoi  O'Meara, 

Director,  Advisory  Committee  on  Voluntary 
Foreign  Aid  (ACVFA). 

[FR  Doc.  99-672  Filed  1-11-99;  8:45  am) 
BILUNO  COOE  611«-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Malaria  Vaccine  Development 
Program;  Federal  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  USAID  Malaria  Vaccine 
Development  Program  (MVDP)  Federal 
Advisory  Committee.  TTie  meeting  will 
be  held  from  8:30  am  to  5:00  pm  on 
January  20, 1999  and  from  8:30  to  noon 
on  January  21, 1999  at  the  Conference 
Room  of  the  Environmental  Health 
Project  located  in  Suite  300, 1611  North 
Kent  Street  in  Arlington,  VA  22209- 
2111. 

The  agenda  will  concentrate  on  the 
activities  of  the  MVDP  over  the  past  six 
months  and  plans  for  the  next  year. 

The  meeting  will  be  open  to  the 
public  unless  it  is  necessary  to  discuss 
procurement  sensitive  information; 
should  this  be  the  ease,  it  will  be 
announced  and  the  meeting  closed  at 
the  appropriate  time.  Any  interested 
person  may  attend  the  meeting,  may  file 
written  statements  with  the  committee 
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before  or  after  the  meeting,  or  present 
any  oral  statements  in  accordance  with 
procedures  established  by  the 
committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attend  the  meeting 
or  to  obtain  additional  information 
about  the  USAID  MVDP  should  contact 
Carter  Diggs,  the  designated  Federal 
Officer  for  the  USAID  MDP  Federal 
Advisory  Committee  at  the  Office  of 
Health  and  Nutrition. 

USAID/G/PHN/HN/EH.  Room  3.07- 
013,  3rd  floor  RRB,  Washington,  DC 
20523-3700,  telephone  (202)  712-5728, 
Fax  (202)  216-3702,  cdiggs@usaid.gov. 
Carter  Diggs, 

USAID  Designated  Federal  Officer,  (Technical 
Advisor,  Malaria  Vaccine  Development 
Program). 

(FR  Doc.  99-671  Filed  1-11-99;  8:45  am] 
BILLING  CODE  611S-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission 

TIME  AND  DATE:  January  19, 1999  at  2:00 

pm. 

PUVCE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  pubhc. 

Matters  To  Be  Considered: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  Nos.  701-TA-386  and  731- 
TA-«12-813  (Preliminary)  (Live  Cattle 
from  Canada  and  Mexico)— briefing  and 
vote. 

5.  Outstanding  action  jackets: 

(1)  Document  No.  GC-98-061: 
Decision  on  petition  of  complainant 
Atmel  for  relief  from  final  determination 
finding  U.S.  Patent  No.  4,451,903 
imenforceable  in  Inv.  No.  337-TA-395 
(Certain  EPROM,  EEPROM,  Flash 
Memory,  and  Flash  Microcontroller 
Semiconductor  Devices  and  Products 
Containing  Same). 

(2)  Document  No.  GC-98-068: 
Whether  to  review  final  initial 
determination  finding  no  violation  of 
section  337  in  Inv.  No.  337-TA-403 
(Certain  Acesulfame  Potassium  and 
Blends  and  Products  Containing  Same). 

(3)  Document  No.  INV-98-099: 
Approval  of  additional  language 
concerning  Commission  deadlines  in 
institution  and  scheduling  notices. 

In  accordance  with  Commission 
policy,  subject  matter  Usted  above,  not 
disposed  of  at  the  scheduled  meeting, 


may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  7, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-779  Filed  1-8-99;  3:08  pm) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  and 
42  U.S.C.  9622(d),  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  v.  Jane  Doe,  as  Executrix 
of  the  Estate  of  Edmund  Barbera,  et  al., 
96  Civ.  8563  (BSJ).  was  lodged  on 
December  28, 1998,  with  the  United 
States  District  Court  for  the  Southern 
District  of  New  York.  The  Consent 
Decree  addresses  the  hazardous  waste 
contamination  at  the  Port  Refinery 
Superfund  Site  (the  "Site"),  located  in 
the  Village  of  Rye  Brook,  Westchester 
County,  New  York.  The  Consent  Decree 
requires  twenty-two  generators  of 
hazardous  subst£inces  transported  to  the 
Site  to  pay  to  the  United  States  a  total 
of  $1,137,845. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Jane 
Doe,  as  Executrix  of  the  Estate  of 
Edmund  Barbera,  et  al.,  DOJ  Ref  #90- 
1 1-3-1 142A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York,  100  Church  Street,  New 
York,  New  York,  10007  (contact 
Assistant  United  States  Attorney  Kathy 
S.  Marks);  the  Region  II  Office  of  the 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York, 
10007-1866  (contact  Assistant  Regional 
Counsel  Michael  Mintzer);  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 


20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $12.00  (25  cents 
per  page  reproduction  costs)  for  the 
Consent  Decree,  payable  to  the  Consent 
Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-608  Filed  1-11-99;  8:45  am) 
BILLING  CODE  4410-1MN 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response 
Compensation  &  Liability  Act  and 
Resources  Conservation  and  Recovery 
Act 

Notice  is  hereby  given  that  on 
December  24,  1998,  a  proposed  Consent 
Decree  ("proposed  Decree")  in  United 
States  V.  Seymour  Recycling,  et  al.,  Qvil 
Action  No.  IP-80-457-C,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana. 

In  this  action  the  United  States  sought 
both  recovery  of  costs  and  injunctive 
relief,  all  relating  to  responses  that  had 
been  taken  and  would  need  to  be  taken 
relating  to  the  threatened  release  of 
hazardous  substances  from  the  Seymour 
Recycling  Site  ("Site"),  located  in 
Seymour.  Indiana.  Under  the  proposed 
Decree,  Defendant  Jellico  Chemical 
Company  ("Jellico")  will  pay  the  sum  of 
$61,000.00  (plus  certain  amounts  of 
interest)  to  the  United  States,  in 
reimbursement  of  some  of  the  costs 
incurred  by  the  United  States  in 
connection  with  threatened  releases  of 
hazardous  substances  from  the  Site.  In 
return  for  this  payment,  the  United 
States  covenants  not  to  sue  Jelhco  under 
either  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  ("CERCLA")  or  under 
the  Resource  Conservation  and 
Recovery  Act  ("RCRA")  for  certain  past 
costs  previously  incurred  by  the  United 
States  in  connection  with  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  950 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Seymour 
Recycling,  et  al..  Civil  No.  IP-80-457-C, 
D.J.  Ref.  62-26S-19.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affecte  J  area. 


1822 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Notices 


The  propose  d  Decree  may  be 
examined  at  thje  Office  of  the  United 
States  Attome*.  Southern  District  of 
Indiana,  United  States  Courthouse,  5th 
Floor,  46  East  Ohio  Street,  IndianapoUs, 
Indiana  46204j  at  U.S.  EPA  Region  5, 
Office  of  Regional  Counsel,  77  West 
Jackson  Bouleitard  (C-29A),  Chicago, 
Illinois  60604;  and  at  the  Consent 
Decree  Library[  1120  G  Street,  N.W.,  3rd 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  ( Consent  Decree  Library, 
1120  G  Street.  M.W.,  3rd  Floor, 
Washington,  DC.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  SS.QO  (25  cents  per  page 
reproduction  cbst)  payable  to  the 
Consent  Decreis  Library. 
Joel  M.  Gross, 

Section  Chief,  Ei  vironmental  Enforcement 
Section,  Environ  nent  and  Natural  Resources 
Division. 
[FR  Doc.  99-606 

BILLING  CODE  4410 -15-M 


Filed  1-11-99;  8:45  ami 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  herieby  given  that  on 
December  23,  1998,  a  proposed  Consent 
Decree  in  United  States  v.  Southern 
California  Ediion  Company,  Civil 
Action  numbei  F-98-5595  AWI  SMS, 
was  lodged  wijh  the  United  States 
District  Court  lor  the  Eastern  District  of 
Cahfomia. 

In  this  action,  the  United  States 
sought  to  recover  past  response  costs  as 
well  as  future  response  costs  incurred 
and  to  be  incurred  by  the  United  States 
at  the  Southern  California  Edison 
Visalia  Poleyaid  Superfund  Site  ("Site") 
in  Visalia,  Tulare  County,  California. 
The  Consent  Dpcree  resolves  claims 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  ^9607,  against  defendant 
Southern  California  Edison  Company.  In 
the  proposed  qonsent  decree,  the 
Defendant  agrees  to  pay  to  the  United 
States  $264,00t)  for  past  response  costs 
which  the  United  States  paid  through 
February  28,  1998,  and  has  also  agreed 
to  reimburse  the  United  States  for  all 
costs  paid  at  or  in  connection  with  the 
Site  after  Febriiary  28, 1998  that  are  not 
inconsistent  with  the  National 
Contingency  Plan. 

The  Departirjent  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pu  >lication  comments 


relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Southern 
California  Edison  Company,  D.J.  Ref. 
90-11-3-06062. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  California, 
Federal  Building  Room  3654,  1130  "O" 
Street,  Fresno,  CA  93721,  at  U.S.  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7  (25  cents  per 
page  reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
loel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[PR  Doc.  99-609  Filed  1-11-99;  8:45  am] 

BILUNO  CODE  441&-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  IDepartmental 
pohcy,  28  CFR  50.7,  and  Section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  December  17, 1998, 
a  proposed  De  Minimis  Consent  Decree 
in  United  States  v.  Strieker  Paint 
Products,  Inc.,  Civil  Action  No.  98- 
40421,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan,  Southern  Division. 
This  consent  decree  represents  a 
settlement  of  claims  of  the  United  States 
against  Strieker  Paint  Products,  Inc.  for 
reimbursement  of  response  costs  and 
injunctive  relief  in  connection  with  the 
Metamora  Landfill  Superfund  Site 
("Site")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq. 

Under  this  settlement  with  the  United 
States,  Strieker  Paint  Products,  Inc.  will 
pay  $105,192,  over  a  period  of  three 
years,  in  reimbursement  of  response 
costs  incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Strieker  Paint 
Products.  Inc..  D.J.  Ref.  90-11-3-289/2. 
The  proposed  Consent  E)ecree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  Southern  Division,  211  West 
Fort  Street,  Suite  2300,  Detroit,  MI 
48226,  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604-3590,  and  at  the  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  3rd  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-607  Filed  1-11-99;  8:45  am] 
BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

U.S.  versus  Concert  pic  and  MCI 
Communications  Corporation;  United 
States  Notice  of  Defendant's  Motion  to 
Terminate  Modified  Final  Judgment 

Notice  is  hereby  given  that  MCI 
WorldCom,  Inc.  ("MCI  WorldCom"), 
successor-in-interest  to  defendant  MCI 
Communications  Corporation  ("MCI"), 
and  British  Telecommunications  pic 
("BT"),  predecessor-in-interest  to 
defendant  Concert  pic,  have  moved  to 
terminate  the  Modified  Final  Judgment 
entered  by  this  Court  on  September  16, 
1997.  In  a  stipulation  also  filed  with  the 
Court,  the  Department  of  Justice 
("Department")  has  tentatively 
consented  to  termination  of  the 
Judgment,  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments. 

On  June  15, 1994,  the  United  States 
filed  its  complaint  in  this  case.  The 
complaint  alleged  that  the  acquisition 
by  British  Telecommunications  pic 
("BT")  of  a  20%  owrnership  interest  in 
MCI  Communications  Corporation 
("MCI")  created  an  incentive  for  BT, 
using  its  existing  market  power  in  the 
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United  Kingdom,  to  favor  MCI  at  the 
expense  of  other  United  States 
international  carriers  in  the  market  or 
markets  for  international 
telecommunications  services  between 
the  United  States  and  the  United 
Kingdom.  The  complaint  also  alleged 
that  the  formation  of  a  joint  venture 
between  BT  and  MCI  to  provide 
seamless  global  network  services  to 
multinational  corporations  created  an 
incentive  for  BT  to  use  its  dominance  in 
the  UK  to  favor  the  joint  venture  at  the 
expense  of  other  global  network  service 
providers  in  the  provision  of  the  UK 
segment  essential  to  any  seamless  global 
network. 

The  Final  Judgment,  filed 
contemporaneously  with  the  complaint 
and  entered  by  the  Court  on  September 
29, 1994  after  a  Timney  Act  review, 
contained  three  categories  of  provisions 
designed  to  remedy  the  anticompetitive 
effects  of  the  partial  acquisition:  (1) 
transparency  or  reporting  provisions;  (2) 
confidentiality  provisions;  and  (3)  a 
provision  relating  to  International 
Simple  Resale  ("ISR").  These  provisions 
were  specifically  designed  to  diminish 
the  risk  that  BT  would  successfully  act 
on  its  incentive  to  use  its  market  power 
to  discriminate  in  favor  of  MCI  or  the 
joint  venture.  After  the  Final  Judgment 
was  entered,  BT  and  MCI  consummated 
BT's  20%  acquisition  and  formed  the 
joint  venture  knowTi  as  Concert 
Communications  Company. 

In  November  1996,  BT  and  MCI 
entered  into  a  Merger  Agreement  and 
Plan  of  Merger  pursuant  to  which  BT 
agreed  to  acquire  the  remaining  80%  of 
MCI.  The  new  parent  company  was  to 
be  renamed  Concert  pic.  Although  the 
Department  had  thoroughly  analyzed  all 
of  the  competitive  consequences 
associated  vdth  BT's  initial  20% 
acquisition  of  MCI,  the  Department 
undertook  an  evaluation  of  the  changes 
in  market  conditions  since  1994  in  order 
to  determine  whether  a  modification  of 
the  existing  decree  was  appropriate 
under  the  circiunstances. 

As  a  result  of  its  new  analysis,  the 
Department  concluded  that  BT's 
incentives  and  ability  to  discriminate 
against  MCI's  and  Concert's  competitors 
still  existed.  Consequently,  the 
Department  recommended  that  the 
provisions  of  the  Final  Judgment  aimed 
at  deterring  and  detecting 
discrimination  be  retained  and,  in  some 
circumstances,  strengthened.  In 
addition,  the  Department  determined 
that  certain  modifications  to  the 
confidentiality  provisions  were 
necessary  in  order  to  ensure  that  the 
proposed  full  integration  of  BT  and  MCI 
would  not  impair  the  effectiveness  of 
the  protection  afforded  by  the  Final 


Judgment.  On  September  16. 1997,  after 
fully  considering  the  comments 
received  and  the  United  States'  response 
to  those  comments,  the  Court  entered 
the  Modified  Final  Judgment  proposed 
by  the  parties. 

Thereafter,  on  November  9, 1997,  MCI 
and  BT  terminated  their  merger 
agreement  and  BT  agreed  to  acquire 
MCI's  24.9%  interest  in  the  Concert 
joint  venture.  Contemporaneously 
therewith,  MCI  entered  into  a  new 
merger  agreement  with  WorldCom,  Inc. 
("WorldCom"),  and  WorldCom  agreed 
to  acquire  BT's  20%  interest  in  MCI.  On 
September  15, 1998,  the  foregoing 
transactions  were  consummated. 
Currently,  BT  has  no  equity  interest  in 
MCI  or  MCI  WorldCom.  Conversely, 
neither  MCI  WorldCom  nor  MCI  has  any 
equity  interest  in  the  Concert  joint 
venture. 

The  Department,  MCI  WorldCom  and 
BT  have  filed  memoranda  with  the 
Court  setting  forth  the  reasons  why  they 
believe  that  termination  of  the  Modified 
Final  Judgment  would  serve  the  public 
interest.  Copies  of  MCI  WorldCom's  and 
BT's  motion  to  terminate,  the 
stipulation  containing  the  Department's 
consent,  the  supporting  memoranda, 
and  all  additional  papers  filed  with  the 
Court  in  coimection  with  this  motion 
will  be  available  for  inspection  at  the 
Antitrust  Documents  Group  of  the 
Antitrust  Division,  U.S.  Department  of 
Justice,  Room  215,  North  Liberty  Place 
Building,  325  7th  Street,  N.W., 
Washington,  D.C.  20004.  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia.  Copies  of  these  materials  may 
be  obtained  fi-om  the  Antitrust  Division 
upon  request  and  payment  of  the 
duplicating  fee  determined  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Judgment  to  the 
Department.  Such  comments  must  be 
received  by  the  Antitrust  Division 
within  sixty  (60)  days  and  will  be  filed 
with  the  Court  by  the  Department. 
Comments  should  be  addressed  to 
Donald  J.  Russell,  Chief, 
Telecommunications  Task  Force, 
Antitrust  Division,  U.S.  Department  of 
Justice,  1401  H  Street,  N.W..  Suite  8000, 
Washington.  D.C.  20005,  telephone 
(202)  514-6381. 
Constance  K.  Robinson, 

Director  of  Operations  Sr  Merger  Enforcement. 
Antitrust  Division. 

[FR  Doc.  99-610  Filed  1-11-99;  8:45  am) 
BILLING  CODE  441 0-11 -M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  9&-29] 

Bili  Lloyd  Drug;  Revocation  of 
Registration 

On  April  17,  1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Bill  Lloyd  Drug 
(Respondent)  of  Graham.  Texas, 
notifying  it  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
its  DEA  Certificate  of  Registration 
AB2243246.  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  retail  pharmacy 
pursuant  to  21  U.S.C.  824(a)(4)  and 
823(f)  for  reason  that  its  continued 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  May  15.  1998. 
Respondent  filed  a  request  for  a  hearing 
and  the  matter  was  docketed  before 
Administrative  Law  Judge  Gail  A. 
Randall.  On  May  21,  1998,  Judge 
Randall  issued  an  Order  for  Prehearing 
Statements,  and  on  June  10,  1998,  the 
Government  filed  its  prehearing 
statement.  Respondent  was  given  until 
July  2,  1998,  to  file  its  prehearing 
statement.  In  her  Order  for  Prehearing 
Statements,  the  Administrative  Law 
Judge  cautioned  Respondent  "that 
failure  to  file  timely  a  prehearing 
statement  as  directed  above  may  be 
considered  a  waiver  of  hearing  and  an 
implied  withdrawal  of  a  request  for 
hearing."  On  July  8,  1998.  Judge  Randall 
issued  an  Order  indicating  that  she  had 
not  yet  received  a  prehearing  statement 
from  Respondent;  advising  Respondent 
that  failure  to  file  a  prehearing 
statement  will  be  deemed  a  waiver  of  its 
right  to  a  hearing;  and  giving 
Respondent  until  July  22,  1998,  to  file 
such  a  statement  along  with  a  motion 
for  late  acceptance. 

On  July  27,  1998,  the  Administrative 
Law  Judge  issued  an  Order  Terminating 
Proceedings,  finding  that  Respondent 
had  failed  to  file  a  prehearing  statement, 
and  therefore,  concluding  that 
Respondent  waived  its  right  to  a 
hearing.  Judge  Randall  noted  that  the 
record  would  be  transmitted  to  the  then- 
Acting  Deputy  Administrator  for  entry 
of  a  final  order  based  upon  the 
investigative  file.  Therefore,  the  Deputy 
Administrator,  finding  that  Respondent 
has  waived  its  right  to  a  hearing,  hereby 
enters  his  final  order  without  a  hearing 
and  based  upon  the  investigative  file 
pursuant  to  21  CFR  1301. 43(e)  and 
1301.46. 
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The  Deputy  Administrator  finds  that 
DEA  initiated  &n  investigation  of 
Respondent  following  receipt  of 
information  th^t  individuals  were 
getting  controUed  substances  from 
Respondent  without  presenting  a 
prescription  ftjom  a  physician.  DEA 
investigators  went  to  Respondent  on 
August  14, 19^6,  to  conduct  an 
accountability!  audit  of  selected 
Schedule  III  aid  IV  controlled 
substances  for  the  period  March  5, 1995 
to  August  14,  J996.  The  audit  revealed 
shortages  of  4.791  dosage  units  and 
overages  of  4,216  dosage  units.  While 
reviewing  Respondent's  prescription 
records,  the  investigators  noticed  that  a 
number  of  the  prescriptions  were  visibly 
altered,  that  mfany  prescriptions  were 
duplicated,  anq  that  there  were 


prescriptions 
no  date,  no  Dl 
DEA  number. 

In  Novembei 
obtained  statei 
physicians  wl 
prescriptions 
of  the  physicii 
prescriptions 


lat  had  been  filled  with 
number  or  an  incorrect 


1996,  investigators 
lents  from  three 
3se  names  appeared  on 
Dund  at  Respondent.  Each 
ms  reviewed  a  list  of  the 
ittributed  to  them  and 
determined  that  they  had  not  authorized 
the  prescriptiofis. 

Also,  in  No\^mber  1996,  investigators 
obtained  stateitients  from  three 
individuals  regarding  the  dispensing 
practices  at  R^pondent.  One  individual 
stated  that  shejhad  not  received  any  of 
the  hydrocodohe  or  Vicodin  that  was 
indicated  on  prescriptions  bearing  her 
name  as  the  patient.  Another  individual 
stated  that  shelhad  been  going  to 
Respondent  fof  15  years  and  at  one 
point  she  did  liot  have  a  refill  on  a 
cough  suppressant.  Bill  Lloyd, 
Respondent's  (jwner  and  pharmacist, 
told  her  that  hi  would  refill  the 
prescription  ai^d  that  she  could  bring 
him  a  prescription  later  to  cover  the 
dispensation.  Qill  Lloyd  would  sell  her 
controlled  substances  without  a 
prescription  for  $10.00  an  oimce  for 
cough  syrup  and  for  $1.00  a  pill  for 
other  controlled  substances.  According 
to  the  individyal.  Bill  Lloyd  would  tell 
her  to  bring  in  ia  prescription  of  any 
kind  because  1^  could  "fix  it."  the 
individual  reviewed  the  prescriptions 
attributed  to  htr  and  stated  that  there 
was  no  way  th»t  she  could  have  used  all 
of  the  prescriptions  listed.  At  most  she 
would  receive  pO  pills  at  a  time  given 
the  large  amouiit  of  money  Bill  Uoyd 
charged  her.  F^ally,  the  second 
individual's  husband  told  investigators 
that  he  suspecled  that  Bill  Lloyd  was 
giving  codeine^  type  drugs  to  his  wife 
without  a  prescription.  He  stated  that  he 
confronted  Bill  Lloyd  at  least  two  times 
but  that  Bill  LI  )yd  "mide  light  of  my 
threats  to  turn  lim  in  to  [the] 


authorities,  laughed  at  me,  and  said  (or 
implied)  that  it  would  cause  my  wife 
much  more  trouble  than  it  would  cause 
him." 

A  cooperating  individual  went  to 
Respondent  pharmacy  on  November  13, 
20,  and  26,  1996.  to  attempt  to  purchase 
controlled  substances  without  a 
physician's  prescription.  During  each 
visit,  the  cooperating  individual  was 
monitored  by  law  enforcement 
personnel.  One  each  occasion,  the 
individual  obtained  40  hydrocodone  5 
mg.  tablets  from  Respondent  pharmacy 
in  an  unlabeled  bottle  without 
presenting  a  prescription.  On  December 
5, 1996,  the  cooperating  individual 
attempted  to  introduce  an  undercover 
officer  to  obtain  controlled  substances 
without  a  physician's  authorization,  but 
Bill  Lloyd  refused  to  sell  hydrocodone 
on  this  occasion  without  a  prescription. 

On  December  17, 1996,  investigators 
obtained  statements  from  three  other 
individuals  regarding  the  illegal  sale  of 
controlled  substances  by  Bill  Lloyd. 
These  individuals  indicated  that  Bill 
Lloyd  would  sell  them  whatever 
controlled  substance  they  wanted.  He 
would  charge  between  $1.00  and  $3.00 
per  pill  or  he  would  trade  controlled 
substances  for  things  of  value  such  as 
tools,  rings  or  razors.  One  individual 
indicated  that  the  drug  bottles  that  he 
obtained  from  Respondent  never  had  a 
label  on  them. 

Pursuant  to  21  U.S.C.  824(a)(4)  and 
823(f),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  application  for  such 
registration,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive,  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr..  M.D.,  54  FR  16.422  (1989). 


Regarding  factor  one.  there  is  no 
evidence  in  the  record  that  the  State  of 
Texas  has  taken  any  action  against 
Respondent's  pharmacy  permit  or  the 
pharmacist  permit  of  Bill  Lloyd.  As  to 
factor  three,  there  is  also  no  evidence 
that  Respondent  pharmacy  or  Bill  Lloyd 
have  been  convicted  of  any  controlled 
substance  related  offense. 

However,  there  is  more  than  ample 
evidence  in  the  record  regarding  factors 
two  and  four.  Respondent's  experience 
in  dispensing  controlled  substances  and 
its  compliance  with  applicable 
controlled  substance  laws.  The 
shortages  and  overages  revealed  by  the 
accountability  audit  show  that 
Respondent  does  not  keep  complete  and 
accurate  records  of  its  controlled 
substance  handling  as  required  by  21 
U.S.C.  827  and  21  CFR  1304.21. 
Respondent  dispensed  controlled 
substances  pursuant  to  prescriptions 
that  were  visibly  altered  and  that  did 
not  contain  the  required  information  in 
violation  of  21  CFTl  1306.04  and 
1306.05.  Finally.  Respondents 
dispensing  of  controlled  substances 
without  a  physician's  authorization 
violates  21  U.S.C.  841  and  21  CFR 
1306.04 

There  does  not  appear  to  be  any 
evidence  in  the  record  regarding  other 
conduct  by  Respondent  that  would 
threaten  the  public  health  and  safety 
under  factor  five. 

But  the  Deputy  Administrator  is 
extremely  troubled  by  Respondent's 
dispensing  practices.  The  evidence  in 
the  record  indicates  that  Respondent 
pharmacy  and  Bill  Lloyd,  its  owner  and 
pharmacist,  were  actively  involved  in 
the  diversion  of  controlled  substances 
into  the  illicit  market.  Such  behavior  by 
DEA  registrant  cannot  be  tolerated. 
Respondent  has  not  offered  any 
evidence  in  mitigation.  Therefore,  the 
Deputy  Administrator  concludes  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AB2243246,  previously 
issued  to  Bill  Lloyd  Drug,  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
February  11, 1999. 
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Dated:  January  5, 1999. 
Donnie  R.  Marshall, 
Deputy  Administrator 
[FR  Doc.  99-557  Filed  1-11-99;  8:45  am] 
MLUNQ  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

January  6, 1999. 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMBJ  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  fP.L.  104-13.  44 
U.S.C.  Chapter  35].  OMB  approval  has 
been  requested  by  January  19, 1999.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Departmental  Clearance  Officer, 
Todd  R.  Owen  (202)  219-5096  xl43. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
Employment  and  Training,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  D.C.  20503  (202)  395-7316. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Welfare-to-Work  Competitive 
Grants:  Solicitation  for  Grant 
Applications. 

OMB  Number:  1205-Onew. 


Frequency:  Aimually. 

Affected  Public:  Public  and  private 
entities. 

Number  of  Respondents:  1,000. 

Estimated  Time  Per  Respondent:  20 
hours. 

Total  Burden  Hours:  20,000. 

Total  Burden  Cost  (capital/startup): 
$800,000. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  The  Balanced  Budget  Act 
of  1997,  signed  by  the  President  on 
August  5, 1997,  authorized  the 
Department  of  Labor  to  provide  Welfare- 
to-Work  (WtW]  grants  to  States  and 
local  communities  to  provide 
transitional  employment  assistance  to 
move  Temporary  Assistance  for  Needy 
Families  (TANF]  recipients  with 
significant  employment  barriers  into 
unsubsidized  jobs  providing  long-term 
employment  opportunities.  Under  the 
WtW  grants  program,  25%  of  funds  will 
be  provided  through  competitive  grants 
to  political  subdivisions,  PICs  (Private 
Industry  Councils),  and  private  entities. 
In  order  to  receive  competitive  grant 
funds,  the  statue  provides  that  a  private 
entity  must  submit  an  application  in 
conjunction  with  the  applicable  PICs  or 
pohtical  subdivisions  and  in 
consultation  with  the  State. 
Todd  R.  Owen, 
Department  Clearance  Officer. 
(FR  Doc.  99-629  Filed  1-11-99,  8:45am] 
MUMQ  CODE  461»-40-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Notice  of  Open 
Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  January  28  and  29, 
1999,  at  the  Frances  Perkins  Department 
of  Labor  Building,  200  Constitution 
Avenue,  NW,  Washington,  EXD  This 
meeting  is  open  to  the  public. 
DATES:  ACCSH  will  meet  from  9  a.m.  to 
4:30  p.m.  on  Thursday,  January  28  and 
from  9:00  a.m.  12:00  p.m.  Friday, 
January  29  in  rooms  N-3437  A,  B  and 
C. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  contact  Theresa 
Berry,  Office  of  Public  Affairs,  Room  N- 
3647,  telephone  (202)  693-1999  at  the 
Occupational  Safety  and  Health 


Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC,  20210. 

An  official  record  ofthe  meeting  will 
be  available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
telephone  202-693-2350.  All  ACCSH 
meetings  and  those  of  its  work  groups 
are  open  to  the  pubfic.  Individuals  with 
disabilities  requiring  reasonable 
accommodations  should  contact 
Theresa  Berry  no  later  than  January  21, 
1999,  at  the  above  address. 

ACCSH  was  estabUshed  under  section 
107(e)(1)  ofthe  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
333)  and  section  7(b)  ofthe 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656). 

The  agenda  items  include: 

•  ACCSH  Work  Group  Updates,  to 
include  such  subjects  as:  Sanitation, 
Data  Collection/Enforcement, 
Musculoskeletal  Disorders,  Safety  and 
Health  Management  Standard,  Training, 
Fall  Protection,  Silica,  and  Multi- 
Employer  Citation  PoUcy. 

•  Construction  Standards  and  Policy 
Updates  to  include  the  Proposed 
Standard  on  Subpart  R  "Steel  Erection," 
Tower  Erection,  and  Powered  Industrial 
Truck  Training. 

•  Special  Presentations  will  include 
topics  such  as:  Cold  Stress,  Highway 
Workzone  Safety,  and  Small  Business 
Outreach. 

The  following  ACCSH  Work  Groups 
are  scheduled  to  meet  in  the  Frances 
Perkins  Building: 

•  Safety  and  Health  Management 
Standard  and  Training — 1  p.m.  to  4:30 
p.m.  January  26  in  room  N-5437  B. 

•  Sanitation — 9  am — 12  p.m  January 
26  in  room  N-5437  A. 

•  Data  Collection — 9  a.m.  to  12  p.m. 
January  27  in  room  C-5515  lA. 

•  Musculoskeletal  Disorders — 9  a.m. 
to  4  p.m.  January  27  in  room  N-4437  A. 

•  Fall  Protection — 8:30  a.m.  to  4  p.m. 
January  27  in  room  N-5437  A 

Multi-Employer  Citation  Policy — 1 
p.m.  to  4  p.m.  in  room  January  27  S- 
3215  A&B. 

Other  workgroups  may  meet  before 
the  ACCSH  meeting  or  after 
adjournment  of  the  meeting  on  January 
29,  1999. 

For  additional  information  on  work 
groups  contact  Jim  Boom,  Office  of 
Construction  Services,  Room  N-3603, 
Telephone  (202)  693-2020,  at  the 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Interested  persons  may  submit  written 
data,  views  or  comments,  preferably 
with  20  copies,  to  Theresa  Berry,  at  the 
address  above.  Those  submissions 
received  prior  to  the  meeting  will  be 
provided  to  ACCSH  and  will  be 
included  in  the  record  of  the  meeting. 
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Interested  persons  may  also  request  to 
make  an  orall  presentation  by  notifying 
Theresa  Berry  before  the  meeting.  The 
request  must!  state  the  amount  of  time 
desired,  the  interest  that  the  person 
represents,  ai  id  a  brief  outline  of  the 
presentation,  ACCSH  may  grant 
requests,  as  t,me  permits,  at  the 
discretion  of  the  Chair  of  ACCSH. 

Signed  at  Wi  ishington,  £)C  this  6th  day  of 
January.  1999. 
Charles  N.  Jefl  ress, 
Assistant  Seen  ttary  of  Labor. 
[FR  Doc.  99-6: 12  Filed  1-11-99;  8:45  am] 

BiLUNO  CODE  4SpO-2«-P 

j 

I  

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-004)1 

Govemment^Owned  Inventions, 
Available  for  Licensing 

AGENCY:  Natijonal  Aeronautics  and 
Space  Admi4istration. 
ACTION:  Notice  of  Availability  of 
Inventions  fcjr  Licensing. 


SUMMARY:  Thie  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Ai  Iministration,  have  been 

filed  in  the  L  nited  States  Patent  and 

Trademark  Cffice,  and  are  available  for 

licensing. 

DATE:  Januar^  12.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Fein  Patent  Counsel,  Johnson 

Space  Center ,  Mail  Code  HA,  Houston, 

TX  77058;  teephone  (281)  483-0837. 

NASA  CasiNo.  MSC-22419-6: 
Porous  Artie!  e  With  Surface 
Functionalit]  And  Method  For 
Preparing  Sane; 

NASA  Casb  No.  MSC-22757-2: 
Automated  Propellant  Blending; 

NASA  Cas  ?  No.  MSC-22722-1: 
Compact,  Sti  f,  Remote-Activated 
Lightweight  ( Juick- Release  Clamp; 

NASA  Cas^  No.  MSC-22695-1:  A 
Urine  Presen  ative. 

Dated:  January  5,  1999. 
Edward  A.  Fri  nkle, 
General  Couns  ?l. 

[FR  Doc.  99-5<  9  Filed  1-11-99;  8:45  am) 
MLUNG  CODE  75 10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-00$] 

GovemmenttOwned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Admiilistration. 


ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  January  12,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Jones,  Patent  Counsel,  NASA 
Management  Office-JPL,  4800  Oak 
Grove  Drive,  Mail  Stop  180-801, 
Pasadena,  CA  91109;  telephone  (818) 
354-5179. 

NASA  Case  No.  NPO-19077-3-CU:  A 
Modular  Hierarchical  Approach  to 
Learning; 

NASA  Case  No.  NPO-20402-lCU: 
Micromachined  Thermoelectric  Sensors 
and  Arrays  and  Process  for  Producing. 

Dated:  January  5, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc.  99-570  Filed  1-11-99;  8:45  am] 
BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-006] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  January  12,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Vrioni  Patent  Counsel,  Kennedy  Space 
Center,  Mail  Stop  MM-E,  Keimedy 
Space  Center.  FL  32899;  telephone  (407) 
867-6225. 

NASA  Case  No.  KSC-11937: 
Communication  System  With  Adaptive 
Noise  Suppression; 

NASA  Case  No.  KSC-12070:  CLCS 
Console  Enclosures. 

Dated:  January  5, 1999. 
Edward  A.  Frankle, 
General  Counsel. 
[FR  Doc.  99-571  Filed  1-11-99;  8:45  am) 

BILUNO  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-007] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  January  12.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Broad,  Jr..  Patent  Counsel. 
Marshall  Space  Flight  Center,  Mail  Stop 
CCOl,  Huntsville,  AL  35812;  telephone 
(256)  544-0021. 

NASA  Case  No.  MFS-31 205-1: 
Injector  For  Liquid  Fueled  Rocket 
Engine; 

NASA  Case  No.  IvIFS-31 1 76-1 : 
Rotational — Translational  Fourier 
Imaging  System; 

NASA  Case  No.  MFS-30125-1: 
Friction  Stir  Weld  (FSW)  System  For 
Welding  And  Weld  Repair; 

NASA  Case  No.  MFS-31377-lCU: 
Low-Temperature,  Controllable-Stress 
Electroplating  Of  Ultra-High-Strength 
Glassy  Metals; 

NASA  Case  No.  MFS-31 186-1:  Power 
Divider  For  Harmonically  Rich 
Waveforms; 

NASA  Case  No.  MFS-31270-1:  Load 
Transfer  Mechanism  For  a  Turbine  Disk; 

NASA  Case  No.  MFS-31284-1: 
Fabrication  of  Bulk  High  Temperature 
Superconductors  Using  Ba(N03)2  In 
The  Precursors  Mixture; 

NASA  Case  No.  MFS-31238-1: 
Position  Sensor  With  Integrated  Signal- 
Conditioning  Electronics  On  A  Printed 
Wiring  Board; 

NASA  Case  No.  MFS-31237-1: 
Resolver  To  360  Degree  Linear  Analog 
Converter  &  Method; 

NASA  Case  No.  MFS-31219-1:  Arc- 
Tangent  Circuit  For  Continuous  Linear 
Output; 

NASA  Case  No.  MFS-31 2 18-1:  Non- 
Contact  Linear  Actuator  Position  Sensor 
&  Controller  Insensitive  To  Air  Gap 
Between  Armature  &  Magnetic  Bracket; 

NASA  Case  No.  MFS-31 1 4&-1 : 
Passive  Capture  Joint  With  3  Degrees  Of 
Freedom; 

NASA  Case  No.  MFS-31376-1: 
Advanced  Composite  Baseball/Softball 
Bat  (Two  Piece); 

NASA  Case  No.  MFS-31208-1: 
Advanced  Composite  Baseball/Softball 
Bat  (One  Piece); 
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NASA  Case  No.  MFS-31258-1: 
Releasable  Roller  Clutch; 

NASA  Case  No.  MFS-31278-1: 
Synchronized  Docking  System; 

NASA  Case  No.  MFS-31279-1: 
Synchronized  Autonomous  Docking 
System; 

NASA  Case  No.  MFS-31281-1:  Self- 
Synchronized  Target  Subsystem  For 
Automated  Docking  Systems; 

NASA  Case  No.  MFS-31249-1: 
Method  Of  Detennining  The 
Inhomogeneity  Of  A  High  TC 
Superconductor; 

NASA  Case  No.  MFS-31138-1:  Rocket 
Engine  Thrust  Chamber  Assembly; 

NASA  Case  No.  MFS-31269-1: 
Orbital  Friction  Stir  Weld  System; 

NASA  Case  No.  MFS-31184-1: 
Pressure-Driven  Magnetically-Coupled 
Conveyance; 

NASA  Case  No.  MFS-31 294-2: 
Aluminum  Alloy  And  Articles  Cast 
Therefrom; 

NASA  Case  No.  MFS-31379-1: 
Composite  Tank; 

NASA  Case  No.  MFS-31 267-1  SB: 
Gradient  Coatings; 

NASA  Case  No.  MFS-31043-1:  Non- 
Contact,  Capacitance  Based  Method 
System  For  Symbol  Recognition; 

NASA  Case  No.  MFS-3 1044-1: 
Radiographic  Based  Method  and  System 
For  Identifying  Manufactured 
Assemblies; 

NASA  Case  No.  MFS-31075-1: 
Thermal  Imaging  Based  Method  and 
System  for  Symbol  Recognition. 

Dated:  January  5, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc.  99-572  Filed  1-11-99;  8:45  am) 
BILUNG  CODE  7S1(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-008] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  Usted  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  January  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
N.  Stone,  Patent  Attorney,  Lewis 
Research  Center,  Mail  Stop  500-118, 
Cleveland,  Ohio  44135-3191;  telephone 
(216) 433-6855. 


NASA  Case  No.  LEW  16390-2: 
Controlled  Thermal  Expansion  Coat  For 
Thermal  Barrier  Coatings; 

NASA  Case  No.  LEW  16638-1: 
Capacitative  Extensometer  Particularly 
Suited  For  Measuring  In  Vivo  Bone 
Strain. 

Dated:  January  5, 1999. 
Edward  A.  Frankle, 
General  Counsel. 
|FR  Doc.  99-573  Filed  1-11-99;  8:45  am) 

BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-009] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  January  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Patent  Counsel,  Langley 
Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-0001;  telephone 
(757)  864-9260. 

NASA  Case  No.  LAR  15400-1 :  Liquid 
Crystal  Display  Cell  Containing  Soluble 
Optically  Transparent  Polyimide 
Alignment  Layer; 

NASA  Case  No.  LAR  15410-1: 
Ceramic  Shell  Casting  System  For  Slip 
Casting,  Pressure  Casting  and  Core 
Molds; 

NASA  Case  No.  LAR  15659-1: 
Method  and  Apparatus  To  Fabricate  A 
Fully-Consolidated  Fiber  Reinforced 
Tape  From  Polymer  Powder 
Preimpregnated  Fiber  Tow  Bundles  For 
Automated  Tow  Placement; 

NASA  Case  No.  LAR  15676-1-CU: 
Metallized  Polymer  Surfaces  And  Metal- 
Polymer  Composites  Prepared  by 
Supercritical  Fluid  Infusion  Of  A  Metal 
Precursor  Followed  by  The  Thermal 
Reduction; 

NASA  Case  No.  LAR  15258-2: 
Apparatus  For  Linewidth  Reduction  In 
Distributed  Feedback  Or  Distributed 
Bragg  Reflector  Semiconductor  Lasers 
Using  Vertical  Emission  (Div  of-1); 

NASA  Case  No.  LAR  15876-1 -SB: 
Vortex  Generator  Manufacturing 
Process; 

NASA  Case  No.  LAR  15295-2: 
Sawtooth  Planform  Concept; 


NASA  Case  No.  LAR  15686-1:  A 
Device  For  The  Insertion  Of 
Discontinuous  Through-the-Thickness 
Reinforcements  Into  Preforms  And 
Prepreg  Materials; 

NASA  Case  No.  LAR  15897-1:  Non- 
Intrusive  Optical  Measurement  Of  Fuel 
Quantity  And  Qualitative  Density 
Variations  Throughout  The  Fuel  Using 
Focusing  Schlieren  Techniques. 

Dated:  January  5, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  99-574  Filed  1-11-99;  8:45  am) 
BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-010] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  January  5. 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
M.  Miller,  Patent  Counsel,  Goddard 
Space  Flight  Center,  Mail  Code  750.2, 
Greenbelt,  MD  20771;  telephone  (301) 
286-7351. 

NASA  Case  No.  GSC-13996-1:  Single 
Unit,  Mission  Configurable  Cast 
Structure  For  Spacecraft; 

NASA  Case  No.  GSC-13997-1: 
Evolvable,  High  Performance,  Mission 
Configurable,  Data  System  Architecture 
For  Spacecraft; 

NASA  Case  No.  GSC-13998-1: 
Multiple  Mission,  Plug  And  Play, 
Configurable  Spacecraft  Architecture; 

NASA  Case  No.  GSC-13707-1:  Dual 
Anteima  Compensating  Combiner 
(DACC); 

NASA  Case  No.  GSC-14006-1: 
Flexible  Wedges. 

Dated;  January  5, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  99-575  Filefl  1-11-99;  8:45  am) 
BILUNG  CODE  7S10-01-I> 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-011)] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Noticfe  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  Th#  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  uiited  States  Patent  and 
Trademark  Ofece,  and  are  available  for 
licensing. 

DATES:  Januar^  12,  1999. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Kathleen  Dal  6on,  Patent  Counsel,  Ames 
Research  Cenier,  Mail  Code  202A-3, 
Moffett  Field,  CA  94035;  telephone 
(650) 604-5104. 

NASA  CasetNo.  ARC-1 4202-1  SB: 
Refractory  Oxidative-Resistant  Ceramic 
Carbon  Insulaiion; 

NASA  Cas^No.  ARC-1 4275-lCU: 
Triangle  Georaetry  Processing  For 
Surface  Modeling  And  Cartesian  Grid 
GeneraticMi; 

NASA  CaselNo.  ARC-1 4300-1: 
Telemetric  Hydrocephalus  Shunt 
Monitor; 

NASA  Case\No.  ARC-14299-1:  Data 
Acquisition  A^id  Analysis  Program  For 
Physiological  Monitoring; 

NASA  Case,No.  ARC-14283-1: 
Implantable  P|ll-Transmitters  For 
Physiological  Monitoring; 

NASA  Case\No.  ARC-14301-1:  A 
Sensor  System  For  Continuous 
Chemical  And  Biological  Analyte 
Monitoring; 

NASA  Case  No.  ARC-1 4246-2: 
Substrate  Selection  For  Mounting 
Adatom  Chains  in  Electronic 
AppUcations; 

NASA  Case  No.  ARC-14287-1: 
Virtual  Surgeryr  Cutting  Tool; 

NASA  Case\No.  ARC-14270-1: 
MESHER:  Three-Dimensional  Surface 
Generation  Fr0m  Volumetric  Data  Sets; 

NASA  CaselNo.  ARC-1 4269-1: 
Polygon  Reduction  in  3-Dimensional 
Meshes; 

NASA  Case  No.  ARC-1 4035-1: 
Reconstruction  of  Serial  Sections  (ROSS 
3-D  Reconstn|ction  Program) 

NASA  Case  No.  ARC-14281-2:  Nemal 
Network  Base(}  Redesign  Of  Transonic 
Turbines  For  I^nproved  Unsteady 
Aerodynamic  Performance. 

Dated:  JanuarV  5, 1999. 
Edward  A.  Fr 
General  Counsel 
[FR  Doc.  99-57^  Filed  1-11-99:  8:45  am] 

mUMQ  CODE  7S1fl|-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-003)] 

Aerospace  Safety  Advisory  Panel 
Meeting 

AQENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 

DATES:  Thursday,  February  4, 1999,  1:00 
p.m.  to  2:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  SW, 
Room  9H40,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Notify  Mr.  Norman  B.  Starkey, 
Executive  Director,  Aerospace  Safety 
Advisory  Panel,  National  Aeronautics 
and  Space  Administration,  Washington, 
DC  20546,  (202)  358-^453,  if  you  plan 
to  attend. 

SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator.  This  presentation  is 
pursuant  to  carrying  out  its  statutory 
duties  for  which  the  Panel  reviews, 
identifies,  evaluates,  and  advises  on 
those  program  activities,  systems, 
procedures,  and  management  activities 
that  can  contribute  to  program  risk. 
Priority  is  given  to  those  programs  that 
involve  the  safety  of  human  flight.  The 
major  subjects  covered  will  be: 

Workforce,  Space  Shuttle  Program, 
International  Space  Station  Program, 
Extravehicular  Activity,  Aero-Space 
Technology,  and  Computer  Hardware/ 
Software.  The  Aerospace  Safety 
Advisory  Panel  is  ciurently  chaired  by 
Mr.  Richard  D.  Blomberg  and  is 
composed  of  nine  members  and  six 
consultants.  The  meeting  will  be  open 
to  the  pubUc  up  to  the  capacity  of  the 
room  (approximately  60  persons 
including  members  of  the  Panel). 

Dated:  December  29, 1998. 

Matthew  M.  Crouch, 

NASA  Advisory  Committee  Management 
Officer 

(FR  Doc.  99-568  Filed  1-11-99;  8:45  am] 

MLUNG  CODE  7510-01-P 


NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meetings 

AGENCY:  National  Gambling  Impact 
Study  Commission. 
ACTION:  Notice  of  Remaining 
Commission  Meetings/ Activities. 

SUMMARY:  The  National  Gambling 
Impact  Study  Commission,  established 
under  Pub.  L.  104-169,  dated  August  3, 
1996,  is  entering  the  final  eight  months 
of  its  mission  to  study  the  social  and 
economic  impacts  of  legalized  gambling 
in  America.  This  publication  provides 
notice  of  the  remaining  scheduled 
meetings  and  other  activities  in  1999. 

Tentative  Meeting  Schedule 

NGISC  Subcommittees,  January  1999 
NGISC  Retreat — Full  Commission, 
February  &-10,  1999 
Founders  Iim  and  Conference  Center, 
5641  Indian  River  Road,  Virginia 
Beach,  VA  23464 
NGISC — Full  Commission  Meeting, 
March  18,  1999 
Washington,  DC 
Report  Subcommittee  Meeting,  April  7- 

8, 1999 
NGISC  Meeting,  April  27-28, 1999 

Washington,  DC 
Invited  Comment  Meeting,  May  11, 
1999 
Washington,  DC 
NGISC — Full  Commission  Meeting,  May 
12,  1999 
Washington,  DC 
NGISC  Conference  Call,  May  17, 1999 
NGISC  Conference  Call,  Jime  10, 1999 

Statin 

Meetings  conducted  by  the  full 
Commission,  and,  where  possible,  those 
of  its  subcommittees,  will  be  fully  open 
to  the  pubUc  unless  otherwise 
announced  at  least  15  days  in  advance. 
As  further  details  on  specific  times  and 
locations  affecting  the  meetings  listed 
above  are  finalized,  the  Commission 
wall  make  that  information  available  on 
its  web  site,  www.ngisc.gov,  and  will 
distribute  advisories  to  all  individuals/ 
organizations  in  its  FAX  directory. 
Information  on  full  Commission 
meetings  will  be  provided  at  least  15 
days  in  advance  using  the  procedures 
outlined  above.  Where  possible, 
information  on  subcommittee  meetings 
will  be  provided  in  the  same  format. 
Individuals  or  organizations  imable  to 
access  meeting  information  using  these 
methods  should  contact  the 
Commission  to  make  alternative 
arrangements. 

CONTACT  PERSONS:  For  further 
information  contact  Craig  Stevens  at 
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(202)  523-8217,  or  write  to  800  North 
Capitol  St.,  NW,  Suite  450,  Washington, 
DC  20002. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  provided  to  maintain  the 
Commission's  commitment  to  openness 
and  to  invite  public  participation  where 
outlined.  While  this  notice  covers 
events  currently  planned  for  the 
remaining  life  of  the  Commission,  it 
does  not  include  any  Commission 
activities  which  may  be  scheduled  after 
its  pubUcation  and  at  times  and/or 
locations  not  outlined  above.  In  such 
instances,  to  ensure  advance  notice  is 
provided  to  interested  members  of  the 
public,  the  Commission  requests  that 
interested  parties  register  with  the 
Commission's  FAX  directory  by 
contacting  Mr.  Craig  Stevens  at  (202) 
523-8217,  and/or  by  follovnng  closely 
the  Commission's  web  site: 
www.ngisc.gov.  Interested  parties  may 
also  provide  this  information  by  e-mail 
to  'cstevens@btgcinema.com.'  In 
addition  to  the  scheduled  invited 
comment  period  on  May  11, 1999, 
written  comments  from  members  of  the 
public  are  invited  at  any  time.  Written 
comments  can  be  sent  to  800  North 
Capitol  Street,  NW,  Suite  450, 
Washington,  DC  20002. 
Tim  Bidwell, 

Special  Assistant  to  the  Chairman. 
[FR  Doc.  99-632  Filed  1-11-99;  8:45  am) 

BILUNQ  CODE  6802-ET-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foimdation  annoiuices  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (173). 

Date/Time:  February  2, 1999;  7:45  a.m.  to 
5  p.m. 

Place:  National  Science  Foundation,  Room 
310, 4201  Wilson  Boulevard,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Joy  Pauschke,  Program 
Director,  Engineering  Education  and  Centers 
Division,  National  Science  Foundation, 
Room  585,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  natiire,  including 
technical  information;  financial  data,  such  as 
salaries;  and  f>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  6, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
(FR  Doc.  99-579  Filed  1-11-99;  8:45  am) 

BILLING  COOE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
DATE:  Weeks  of  January  11, 18,  25,  and 
February  1, 1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  11 

Monday,  January  1 1 

2:00  p.m. 

Briefing  on  Risk-Informed  Initiatives 
(Public  Meeting)  (Contact:  Gary 
Holahan/Tom  King,  301-415-5790) 

Tuesday,  January  12 

9:00  a.m. 
Briefing  on  I3ecommissioning  Criteria 
for  West  Valley  (Public  Meeting) 
(Contact:  Jack  Parrot,  301-415- 
6700) 

Wednesday,  January  13 

10:00  a.m. 
Briefing  on  Reactor  Licensing 
Initiatives  (Public  Meeting) (Contact: 
Roy  Zimmerman/Bob  Perch,  301- 
415-1422) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  Needed) 

Friday,  January  15 

9:00  a.m. 
Briefing  on  Investigative  Matters 
(Closed— Ex.  5  &  7) 
10:30  a.m. 
Briefing  by  Executive  Branch 
(Closed— Ex.  1) 


•THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON  SHORT 
NOTICE.  TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)— (301)  415-1292.  CONTACT 
PERSON  FOR  MORE  INFORMATION:  Bill  Hill 
(301)415-1661. 


Week  of  January  18 — ^Tentativ* 

Tuesday,  January  19 

2:00  p.m.      — 
Briefing  on  Status  of  Third  Party 
Oversight  of  Millstone  Station's 
Employee  Concerns  Program  and 
Safety  Conscious  Work 
Environment  (Public  Meeting) 
(Contact:  Bill  Dean.  301-415-7380) 

Wednesday,  January  20 

9:30  a.m. 
Briefing  on  Reactor  Inspection, 
Enforcement  And  Assessment 
(Public  Meeting)  (Contact:  Frank 
Gillespie,  301-415-1275) 
11.00  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  Needed) 

Week  of  January  25 — Tentative 

Tuesday,  January  26 

3:30  p.m. 
Affirmation  Session  (Public  Meeting) 
(If  Needed) 

Week  of  February  1 — ^Tentative 

Tuesday,  February  2 

3:30  p.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Wednesday,  February  3 

2:00  p.m. 
Meeting  with  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  (Public 
Meeting)  (Contact:  John  Larkins, 
301-415-7360) 

•  *         •         •         • 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smi/ 
schedule.htm 

•  •        •        •        • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  January  7. 1999. 
WUliam  M.  Hill.  Jr.. 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  9»-761  Filed  i-d-99;  2:34  pm| 
BUUNQCOOE  75M-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  040-06563] 

Notice  of  Consideration  of  Amendment 
Request  for  Decommissioning  the 
Mallinckrodt  Chemical,  Inc.  Facility  in 
St  Louis,  Missouri,  and  an  Opportunity 
for  a  Hearing 


Jiiclear  Regulatory 


The  U.S.  Ni 
Commission  i^  considering  issuance  of 
a  license  amendment  to  Possession  Only 
License  No.  S|rB-401  (STB-401),  issued 
to  Mallinckrodt  Chemical,  Inc.  (the 
licensee),  to  authorize  decommissioning 
of  its  former  Golumbium-Tantalum  (C- 
T)  processing  facility  in  St.  Louis, 
Missouri. 

On  November  20,  1997,  the  licensee 
submitted  Ph4se  I  of  the  C-T  facility 
decommissioiling  plan  (DP)  to  NRC  for 
review.  The  P  lase  I  DP  summarized  the 
deconunissior  ing  activities  that  will  be 
undertaken  to  remediate  the  C-T  process 
equipment  ami  buildings,  and  support 
buildings  at  ti  e  St.  Louis,  Missouri 
facility.  Radioactive  conteunination  in 
the  C-T  proces  sing  facility  consists  of 
building  rubble  and  equipment 
contaminated  with  U-238,  U-235,  U- 
234  (and  their  progeny  Th-230  and  Ra- 
226  and  othen)  and  Th-232  (and  its 
progeny  Ra-228  and  Th-228  and  others) 
resulting  from  licensed  operation  that 
occurred  from  1961  to  1985. 

The  NRC  will  require  the  licensee  to 
remediate  the  o-T  processing  facility  to 
meet  NRC's  decommissioning  criteria, 
and  during  th«  decommissioning 
activities,  to  n  aintain  effluents  and 
doses  within  NRC  requirements  and  as 
low  as  reasonably  achievable. 

Prior  to  approving  the  DP,  NRC  will 
have  made  finiings  required  by  the 
Atomic  Energ3  Act  of  1954.  as  amended, 
and  NRC's  regilations.  These  findings 
will  be  docum  anted  in  a  Safety 
Evaluation  Re]  >ori  and  an 
Environmenta  Assessment.  Approval  of 
the  DP  will  beidocumented  in  an 
amendment  td  STB-401. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendmenk  of  a  license  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Material  Licencing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interescmay  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  aj  hearing  must  be  filed 
writhin  thirty  ($0)  days  of  the  date  of 
publication  of  piis  Federal  Register 
notice. 


The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Secretary  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  2.1205(g); 

3.  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  §  2.1205(e),  each 
request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  Mallinckrodt 
Chemical  Inc.,  Mallinckrodt  &  Second 
Streets,  P.O  Box  5439,  St  Louis, 
Missouri  Attention:  Mr.  Robert  F. 
Boland 

2.  The  NRC  staff,  "by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  further  details  with  respect  to  this 
action,  the  Phase  I  DP  is  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  2120  L  Street  NW, 
Washington,  DC  20555. 

Dated  at  Rockville,  MD,  this  5th  day  of 
January,  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  W.  N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  And  Safeguards. 
[PR  Doc.  99-659  Filed  1-11-99;  8:45  am) 

BILLING  COOE  759O-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
Infonnation  Collection:  Standard  Form 
(SF)3102 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  review  of  an 
expiring  information  collection.  The  SF 
3102,  Designation  of  Beneficiary,  is  used 
by  employees  and  annuitants  covered 
under  the  Federal  Employees 
Retirement  System  to  designate  a 
beneficiary  to  receive  any  lump  sum 
due  in  the  event  of  his/her  death. 
Approximately  1,136  SF  3102  forms  are 
completed  amiually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  burden  is  284 
hours. 

Comments  are  particularly  invited  on: 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
functions  of  the  Office  of  Personnel 
Management,  and  whether  it  wrill  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  is 
accurate,  and  based  on  valid 
assumptions  and  methodology;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
use  of  the  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
15,  1999. 

ADDRESSES:  Send  or  deliver  comments 
to— John  C.  Crawford,  Chief.  FERS 
Division,  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW,  Room 
3313,  Washington,  DC  20415. 
For  infonnation  regarding 
administrative  coordination— Contact: 
Cyrus  S.  Benson,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

|FR  Doc.  99-580  Filed  1-11-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
23633:812-11184] 

Franklin  Gold  Fund,  et  al.;  Notice  of 
Application 

January  5, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c),  12(d)(l)(J), 
and  17(b)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  exemptions 
from  sections  12(d)(1)(A)  and  (B)  and 
17(a)  of  the  Act,  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  certain  registered 
management  investment  companies  and 
private  accounts  to  use  uninvested  cash 
and  cash  collateral  to  purchase  shares  of 
one  or  more  affiliated  money  market 
funds,  and  engage  in  certain 
transactions  writh  each  other.  The  order 
would  supersede  a  prior  order.  ^  The 
order  also  would  amend  a  prior  order 
permitting  a  fund  of  funds  to  purchase 
shares  of  certain  registered  investment 
companies  in  the  same  group  of 
investment  companies  in  excess  of  the 
limits  of  section  12(d)(l)(A).2 
APPLICANTS:  Franklin  Gold  Fund. 
Franklin  Asset  Allocation  Fimd, 
Franklin  Equity  Fund,  Franklin  High 
Income  Trust,  Franklin  Custodian 
Funds,  Inc.,  Franklin  California  Tax- 
Free  Income  Fund,  Inc.,  Franklin  New 
York  Tax-Free  Income  Fund,  Franklin 
Federal  Tax-Free  Income  Fund,  Franklin 
Tax-Free  Trust,  Franklin  California  Tax- 
Free  Trust,  Franklin  New  York  Tax-Free 
Trust,  Franklin  Investors  Securities 
Trust,  Institutional  Fiduciary  Trust, 
Franklin  Value  Investors  Trust,  Franklin 
Strategic  Mortgage  Portfolio,  Franklin 
Municipal  Securities  Trust,  Franklin 
Managed  Trust,  Franklin  Strategic 
Series,  Adjustable  Rate  Securities 
Portfolios,  Franklin  Templeton 
International  Trust,  Franklin  Real  Estate 
Secimties  Trust,  Franklin  Templeton 
Global  Trust,  Franklin  Valuemark 
Fimds,  Franklin  Universal  Trust, 
Franklin  Multi-Income  Trust,  Franklin 
Templeton  Fund  Allocator  Series, 
Franklin  Money  Fund,  Franklin 
Templeton  Money  Fimd  Trust,  Franklin 


'  Franklin  Investors  Securities  Trust,  et  at.. 
Investment  Company  Act  Release  Nos.  18363  (Oct. 
10, 1991)  (notice)  and  18401  (Nov.  7,  1991)  (order) 
("Cash  Sweep  Order"). 

^Franklin  Templeton  Fund  Manager,  et  al.. 
Investment  Company  Act  Release  Nos.  21964  (May 
20. 1996)  (notice)  and  22022  (June  17,  1996)  (order) 
("Fund  of  Funds  Order"). 


Federal  Money  Fund,  Franklin  Tax- 
Exempt  Money  Fund,  Franklin  Mutual 
Series  Fund  Inc.,  Franklin  Floating  Rate 
Trust,  The  Money  Market  Portfolios 
(collectively,  the  "Franklin  Funds"), 
Templeton  Growth  Fund,  Inc., 
Templeton  Funds,  Inc.,  Templeton 
Global  Smaller  Companies  Fund,  Inc., 
Templeton  Income  Trust,  Templeton 
Global  Real  Estate  Fimd,  Templeton 
Capital  Accumulator  Fund,  Inc., 
Templeton  Globe  Opportunities  Trust, 
Templeton  American  Trust,  Inc., 
Templeton  Institutional  Funds,  Inc., 
Templeton  Developing  Markets  Trust, 
Templeton  Global  Investment  Trust, 
Templeton  Emerging  Markets  Fund, 
Inc.,  Templeton  Global  Income  Fund, 
Inc.,  Templeton  Global  Governments 
Income  Trust,  Templeton  Emerging 
Markets  Income  Fund,  Inc.,  Templeton 
China  World  Fund,  Inc.,  Templeton 
Emerging  Markets  Appreciation  Fund, 
Inc.,  Templeton  Dragon  Fund,  Inc., 
Templeton  Vietnam  and  Southeast  Asia 
Fimd,  Inc.,  Templeton  Russia  Fund, 
Inc.,  Templeton  Variable  Products 
Series  Fund  (collectively,  the 
"Templeton  Funds,"  together  with  the 
Franklin  Funds,  the  "Franklin 
Templeton  Funds"),*  Franklin  Adviser, 
Inc.,  Franklin  Advisory  Services,  Inc., 
Franklin  Investment  Advisory  Services, 
Inc.,  Templeton  Asset  Management, 
Ltd.,  Templeton  Global  Advisors 
Limited,  Franklin  Mutual  Advisers,  Inc., 
Templeton  Investment  Counsel,  Inc., 
(collectively,  "Franklin  Templeton 
Advisers"),  and  institutional  and 
individual  managed  accounts  advised 
by  the  Franklin  Templeton  Advisers  or 
an  entity  controlling,  controlled  by,  or 
under  common  control  vdth  the 
Franklin  Templeton  Advisers 
("Managed  Accounts"). 
FILING  DATE:  The  application  was  filed 
on  June  22, 1998,  and  amended  on 
November  12, 1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
incorporated  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  1,  1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  tiie  form  of  an 


'  All  existing  Franklin  Templeton  Funds  that 
currently  intend  to  rely  on  the  order  are  named  as 
applicants.  Any  other  existing  Franklin  Templeton 
Fund  and  any  future  Franklin  Templeton  Fund  will 
rely  on  the  order  only  in  accordance  with  the  terms 
and  conditions  of  the  application. 


affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 
Applicants,  777  Mariners  Island 
Boulevard,  San  Mateo,  CA  94404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Edward  P. 
Macdonald,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  of  the  Franklin  Templeton 
Funds  is  a  management  investment 
company  registered  under  the  Act. 
Certain  of  the  Franklin  Templeton 
Funds  are  money  market  funds  subject 
to  the  requirements  of  rule  2a-7  under 
the  Act  ("Money  Market  Funds").  The 
Franklin  Templeton  Funds  are  advised 
by  the  Franklin  Templeton  Advisers, 
each  of  which  is,  or  will  be,  registered 
under  the  Investment  Advisers  Act  of 
1940.  The  Franklin  Templeton  Advisers 
also  serve  as  investment  advisers  to  the 
Managed  Account.  The  accountholders 
of  the  Managed  Accounts  are  individual 
institutions  and  natural  persons.  The 
Managed  Accounts  are  not  pooled 
investment  vehicles. 

2.  Applicants  state  that  each  of  the 
Franklin  Templeton  Funds  has.  or  may 
be  expected  to  have,  uninvested  cash 
held  by  its  custodian  bank.  Such  cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interested 
received  on  portfolio  securities, 
unsettled  securities  transactions, 
reserves  held  for  investment  strategy 
purposes,  scheduled  maturity  of 
investments,  liquidation  of  securities  to 
meet  anticipated  redemptions,  and  new 
monies  received  from  investors 
("Uninvested  Cash").  Some  of  the 
Franklin  Templeton  Funds  also  may 
loan  their  portfolio  securities  to 
registered  broker-dealers  or  other 
institutional  investors  ("Securities 
Lending  Program").  The  loans  are 
secured  by  cash  collateral  equal  at  all 
times  to  the  market  value  of  the 
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securities  loaned  ("Cash  Collateral," 
together  with  Uninvested  Cash,  "Cash 
Balances"),  fhe  Managed  Accounts  also 
may  have  Ca(h  Balances. 

3.  Applicalits  request  an  order  to 
permit  (i)  a  Franklin  Templeton  Fund  or 
Managed  Account  to  use  its  Cash 
Balances  to  purchase  shares  of  one  or 
more  of  the  Money  Market  Funds;  and 
(ii)  the  Money  Market  Funds  to  sell  their 
shares  to,  anj  redeem  their  shares  from, 
the  Franklin  jTempleton  Funds  and 
Managed  Acsoimts.  The  order  also 
would  amen«  the  Fund  of  Funds  Order 
to  permit  certain  funds  in  which  the 
Franklin  Templeton  Allocator  Series 
may  invest  pursuant  to  the  Fund  of 
Funds  Order  to  invest  in  shares  of  the 
Money  Mark(  it  Fimds  to  the  extent 
permitted  by  this  order. 

4.  Applicants  also  state  that  certain  of 
the  Franklin  Templeton  Funds  and 
Managed  Accoimts  currently  engage  in 
purchase  and  sale  transactions 
involving  shOrt-term  money  market 
instruments  ifi  reliance  on  rule  17a-7 
under  the  Aci  ("Interfund 
Transactions*').  Applicants  request  relief 
to  permit  the$e  transactions  when  the 
Franklin  Ten)pleton  Funds  and 
Managed  Acc^ounts  become  affiliated 
persons  by  reiason  of  owning  more  than 
5%  of  a  Mon^y  Market  Fimd. 

Applicants'  Cegal  Analysis 

Section  12(dXl) 

1.  Section  J2(d)(l)(A)  of  the  Act 
provides  that! no  registered  investment 
company  mai  acquire  securities  of 
another  investment  company  if  such 
seciuities  represent  more  than  3%  of  the 
acquired  coiqpany's  outstanding  voting 
stock,  more  U|ian  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  coifipany's  outstanding  total 
assets.  Sectioh  12(d)(1)(B)  of  the  Act 
provides  that  no  registered  open-end 
investment  company  may  sell  its 
securities  to  another  investment 
company  if  tl  e  sale  will  cause  the 
acquiring  coitipany  to  own  more  than 
3%  of  the  accuired  company's  voting 
stock,  or  if  th  5  sale  will  cause  more  than 
10%  of  the  acquired  company's  voting 
stpck  to  be  ovmed  by  the  investment 
company. 

2.  Section  i2(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  fr  am  any  provision  of 
section  12(d)l  1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 


3.  Applicants  request  relief  under 
section  12(d){l)(J)  to  permit  the  Frankhn 
Templeton  Funds  to  use  their  Cash 
Balances  to  acquire  shares  of  the  Money 
Market  Funds  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(A),  provided  however,  that  in 
all  cases  a  FrankUn  Templeton  Fujad's 
aggregate  investment  of  Uninvested 
Cash  in  shares  of  the  Money  Market 
Fimds  will  not  exceed  25%  of  the 
Franklin  Templeton  Fund's  total  assets 
at  any  time.  Applicants  also  request 
relief  to  permit  the  Money  Market 
Funds  to  sell  their  securities  to  a 
Franklin  Templeton  Fund  in  excess  of 
the  percentage  limitations  in  section 
12(d)(1)(B).  The  Money  Market  Funds 
will  not  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  the  proposed  arrangement  will 
not  result  in  inappropriate  layering  of 
either  sales  charges  or  investment 
advisory  fees.  Shares  of  the  Money 
Market  Funds  sold  to  the  Franklin 
Templeton  Fimds  will  not  be  subject  to 
a  sales  load,  redemption  fee,  asset-based 
distribution  fee  or  service  fee.  In 
connection  with  approving  any  advisory 
contract  for  a  Franklin  Templeton 
Group  Fund,  the  board  of  directors  or 
trustees  of  each  Fund  ("Board"), 
including  a  majority  of  the  directors  or 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Directors"), 
shall  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Franklin 
Templeton  Fund  by  the  Fnmklin 
Templeton  Adviser  should  be  reduced 
to  account  for  reduced  services 
provided  to  the  Fund  by  the  Adviser  as 
a  result  of  Cash  Balances  being  invested 
in  the  Money  Market  Funds. 

5.  Applicants  also  state  that  there  is 
no  threat  of  redemption  to  gain  undue 
influence  over  the  Money  Market 
Funds.  The  Franklin  Templeton 
Advisers  and  entities  controlling, 
controlled  by,  and  under  common 
control  with  the  Franklin  Templeton 
Advisers  will  serve  as  investment 
advisers  to  the  Franklin  Templeton 
Fimds  £md  the  Money  Market  Funds. 
Applicants  also  state  that  due  to  the 
highly  liquid  nature  of  each  of  the 
Money  Market  Fund's  portfolios,  there 
will  be  no  need  to  maintain  any  special 
reserve  or  balances  to  meet  redemptions 
by  the  Franklin  Templeton  Funds. 


Section  17(a) 

6.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  investment 
adviser  to  the  investment  company  and 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  investment 
adviser.  The  Franklin  Templeton  Funds, 
the  Managed  Accounts,  and  Money 
Market  Funds  share  a  common 
investment  adviser  and  thus  may  be 
deemed  to  be  under  common  control. 
As  a  result,  section  17(a)  would  prohibit 
the  sale  of  the  shares  of  Money  Market 
Funds  to  the  Franklin  Templeton  Funds 
and  the  Managed  Accounts,  and  the 
redemption  of  the  shares  by  Money 
Market  Funds. 

7.  Rule  17a-7  under  the  Act  excepts 
from  the  prohibitions  of  section  17(a) 
the  purchase  or  sale  of  certain  securities 
between  registered  investment 
companies  which  are  affiliated  persons, 
or  affiliated  persons  of  affiliated 
persons,  of  each  other  or  between  a 
registered  investment  company  and  a 
person  which  is  an  affiliated  person  of 
such  company  (or  an  affiliated  person  of 
an  affiliated  person)  solely  by  reason  of 
having  a  common  investment  adviser, 
common  officers,  and/or  common 
directors.  Applicants  state  that  the 
Franklin  Templeton  Funds  and  the 
Managed  Accounts  could  be  deemed  to 
be  aHiliated  persons  of  each  other,  and 
of  the  Money  Market  Funds,  by  virtue 
of  the  Franklin  Templeton  Funds  and 
the  Managed  Accoimts  owning  5%  or 
more  of  the  outstanding  voting 
securities  of  a  Money  Market  Fund. 
Thus,  applicants  believe  they  would  be 
unable  to  rely  on  rule  17a-7  to  effect 
Interfund  Transactions. 

8..  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  of  the  act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned, 
and  with  the  genend  purposes  of  the 
Act.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  persons  or 
transactions  from  any  provision  of  the 
Act,  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
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intended  by  the  policy  and  provisions  of 
the  Act. 

9.  AppHcants  submit  that  their 
request  for  relief  to  pennit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Funds  by  the  Franklin 
Templeton  Funds  and  the  Managed 
Accounts  satisfies  the  standards  in 
sections  6(c)  and  17(b).  AppUcants  state 
that  the  Franklin  Templeton  Funds  will 
retain  their  ability  to  invest  Uninvested 
Cash  directly  in  money  market 
instruments  as  authorized  by  their 
respective  investment  objectives  and 
policies,  if  they  believe  they  can  obtain 
a  higher  rate  of  return,  or  for  any  other 
reason.  Similarly,  the  Money  Market 
Funds  have  the  right  to  discontinue 
selling  shares  to  any  of  the  Franklin 
Templeton  Funds  or  the  Managed 
Accounts  if  the  Money  Market  Fund's 
Board  determines  that  such  sale  would 
adversely  affect  its  portfolio 
management  and  operations.  In 
addition,  applicants  note  that  shares  of 
Money  Market  Fimds  will  be  purchased 
and  redeemed  at  their  net  asset  value, 
the  same  consideration  paid  and 
received  for  these  shares  by  any  other 
shareholder. 

10.  Applicants  also  request  relief 
under  sections  6(c)  and  17(b)  to  permit 
the  Interfund  Transactions.  Applicants 
submit  that  the  Franklin  Templeton 
Funds,  the  Managed  Accounts,  and 
Money  Market  Funds  will  comply  with 
rule  1 7a-7  imder  the  Act  in  all  respects, 
other  than  the  requirement  that  the 
participants  be  affiliated  solely  by 
reason  of  having  a  common  investment 
adviser  or  affiliated  investment  advisers, 
common  officers  or  common  directors, 
solely  because  the  Franklin  Templeton 
Fimds  and  the  Managed  Accounts  might 
become  affihated  person  within  the 
meaning  of  section  2(a)(3)(A)  and  (B)  of 
the  Act.  Applicants  state  that  the 
Interfund  Transactions  do  not  raise  the 
types  of  concerns  that  section  was 
designed  to  address.  Applicants  also 
state  that  the  Interfund  Transactions 
will  be  reasonable  and  fair,  will  not 
involve  overreaching,  and  will  be 
consistent  with  the  purposes  of  the  Act 
and  the  policy  of  each  registered 
investment  company  concerned. 

Section  1 7(d)  and  Rule  1 7d-l 

11.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal,  from 
participating  or  effecting  any  transaction 
in  connection  with  any  joint  enterprise 
or  joint  arrangement  in  which  the 
investment  company  participates. 
Applicants  believe  Uiat  each  Franklin 
Templeton  Fund  and  each  Managed 
Account,  by  participating  in  the 


proposed  transactions,  and  each 
Franklin  Templeton  Adviser  of  a 
Franklin  Templeton  Fund  or  of  a 
Managed  Account,  by  managing  the 
assets  of  the  Franklin  Templeton  Funds, 
the  Managed  Accounts,  and  the  Money 
Market  Funds,  could  be  deemed  to  be 
participating  in  a  joint  arrangement 
within  the  meaning  of  section  17(d)  and 
rule  17d-l  under  the  Act. 

12.  In  considering  whether  to  grant  an 
exemption  under  rule  17d-l,  the 
Commission  considers  whether  the 
investment  company's  participation  in 
such  joint  enterprise  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
investments  by  the  Freinklin  Templeton 
Funds  and  the  Managed  Accounts  in  the 
Money  Market  Funds  will  be  on  the 
same  basis  and  will  be  indistinguishable 
from  that  of  any  other  participant  or 
shareholder  and  that  the  transactions 
will  be  consistent  with  the  Act. 

Applicants'  Conditions 

Applications  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Franklin 
Templeton  Funds  and  the  Managed 
Accounts  will  not  be  subject  to  a  sales 
load,  redemption  fee,  distribution  fee 
imder  a  plan  adopted  in  accordance 
with  rule  12b-l  under  the  Act,  or 
service  fee  (as  defined  in  rule  2830(b)(9) 
of  the  NASD's  Conduct  Rules). 

2.  No  Money  Market  Fund  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
hmits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

3.  Each  Franklin  Templeton  Fimd  will 
invest  Uninvested  Cash  in  a  Money 
Market  Fund  only  to  the  extent  that  the 
Franklin  Templeton  Fund's  aggregate 
investment  of  Uninvested  Cash  in  all 
the  Money  Market  Funds  does  not 
exceed  25%  of  the  Franklin  Templeton 
Fund's  total  assets.  For  purposes  of  this 
limitation,  each  Franklin  Templeton 
Fund  or  series  thereof  will  be  treated  as 
a  separate  investment  company. 

4.  Each  Franklin  Templeton  Fund, 
each  Managed  Account,  each  Money 
Market  Fimd,  and  any  future  fund 
relying  on  the  order  will  be  advised  by 
a  Franiklin  Templeton  Adviser  or  a 
person  controlling,  controlled  by,  or 
under  common  control  with  a  Franklin 
Templeton  Adviser. 

5.  Investment  by  a  Franklin 
Templeton  Fund  in  shears  of  a  Money 
Market  Fund  will  be  consistent  with 
each  Franklin  Templeton  Fund's 


respective  investment  restrictions  and 
poUcies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 

6.  Before  the  next  meeting  of  the 
Board  of  a  Franklin  Templeton  Fund  is 
held  for  the  purpose  of  voting  on  an 
advisory  contract  under  section  15  of. 
the  Act,  the  Franklin  Templeton 
Adviser  to  the  Franklin  Templeton 
Fund  will  provide  the  Board  with 
specific  information  regarding  the 
approximate  cost  to  the  Franklin 
Templeton  Adviser  of,  or  portion  of  the 
advisory  fee  under  the  existing  advisory 
fee  attributable  to,  managing  the  Cash 
Balances  of  the  Franklin  Templeton 
Fund  that  can  be  expected  to  be 
invested  in  the  Money  Market  Funds.  In 
connection  vnth  approving  any  advisory 
contract  for  a  Franklin  Templeton  Fund, 
the  Board,  including  a  majority  of 
Independent  Directors,  shall  consider  to 
what  extent,  if  any,  the  advisory  fees 
charged  to  the  Franklin  Templeton 
Fund  by  the  Franklin  Templeton 
Adviser  should  be  reduced  to  account 
for  reduced  services  provided  to  the 
Fund  by  the  Adviser  as  a  result  of  Cash 
Balances  being  invested  in  the  Money 
Market  Funds.  The  minute  books  of  the 
Franklin  Templeton  Fund  will  record 
fully  the  Board's  consideration  in 
approving  the  investment  advisory 
contract,  including  the  considerations 
referred  to  above. 

7.  Before  a  Franklin  Templeton  Fund 
may  participate  in  the  Securities 
Lending  Program,  a  majority  of  the 
directors  or  trustees  (including  a 
majority  of  the  Independent  Directors) 
of  the  Franklin  Templeton  Fund  will 
approve  the  Fund's  participation  in  the 
Securities  Lending  Program.  Such 
directors  or  trustees  also  will  evaluate 
the  securities  lending  arrangement  no 
less  frequently  than  annually  and 
determine  that  any  investment  of  Cash 
Collateral  in  the  Money  Market  Funds  is 
in  the  best  interests  of  the  shareholders 
of  the  Franklin  Templeton  Fund. 

8.  To  engage  in  Interfund 
Transactions,  the  Franklin  Templeton 
Funds,  the  Managed  Accounts,  and 
Money  Market  Funds  will  comply  with 
rule  17a-7  under  the  Act  in  all  respects 
other  than  the  requirement  that  the 
parties  to  the  transactions  be  affiliated 
persons  (or  affiliated  persons  of 
affiliated  persons)  of  each  other  solely 
by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  which  are  affiliated  persons  of 
each  other,  common  officers,  and/or 
common  directors,  solely  because  the 
FrankUn  Templeton  Funds  and  the 
Managed  Accounts  might  become 
affiliated  persons  wimin  the  meaning  of 
section  2(a)(3)(A)  and  (B)  of  the  Act. 


1834 


Federal  Register/ Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Notices 


Condition  2  to  the  Fund  of  Funds 
order  is  amoided  to  read  as  follows: 
"No  Underlying  Portfolio  will  acquire 
securities  or  any  other  investment 
company  inlexcess  of  the'limits 
contained  iii  section  12(d)(1)(A)  of  the 
Act,  except  io  the  extent  that  the 
Underlying  portfoUo  other  than  a 
Money  Marlet  Fund  acquires  securities 
of  another  investment  company 
pursuant  to  exemptive  relief  from  the 
Commission  permitting  the  Underlying 
Portfolio  to  purchase  securities  of  an 
affiliated  mdney  market  fund  for  short- 
term  cash  management  purposes." 


ission.  by  the  Division  of 
agement,  under  delegated 


For  the  Coi 
Investment 
authority. 
Margaret  H.  IffcFarland, 

Depu  ty  Secret  ary. 

[FR  Doc.  99-591  Filed  1-11-99;  8:45  am 
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SECURmE$  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40869;  File  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  ^nd  Order  Approving 
Request  to  Extend  Temporary 
Effectivenets  of  Reporting  Plan  for 
Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Sut>mitted  by  the 
National  Association  of  Securities 
Dealers,  Ina,  the  Boston  Stock 
Exchange,  Inc.,  the  Chicago  Stock 
Exchange,  Inc.  and  the  Philadelphia 
Stock  Exchange,  Inc. 

December  31, 1998. 

I.  Introduct^n 

On  Deceniber  30,  1998.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  dn  behalf  of  itself  and  the 
Boston  Stock  Exchange,  hic.  ("BSE"), 
the  Chicago  iStock  Exchange,  Inc. 
("CHX").  anid  the  Philadelphia  Stock 
Exchange,  Iilc.  ("Phlx")  submitted  to  the 
Securities  ai  id  Exchange  Commission 
("Commission"  or  "SEC")  a  proposal  to 
extend  the  operation  of  a  joint 
transaction  i  eporting  plan  ("Plan") '  for 


fr^m 


'  See  Letter 
and  General  Coi  i 
Secretary,  Com^ 
("December  1 
December  1998 
the  Commissioi 
relief,  previous! 
Plan  on  a 
llAa3-l  under 
1934,  as  amen 
signatories  to 
purposes  of  this 
the  Plan  as  a 
quotation 
in  Nasdaq/NM 


1948 


1  temp<  rary 


Robert  E.  Aber.  Vice  President 
nsel,  Nasdaq,  to  Jonathan  G.  Katz, 
ission.  dated  December  30,  1998 
Extension  Request").  The 
Extension  Request  also  requests  that 
continue  to  provide  exemptive 
'  granted  in  connection  with  the 

basis,  from  Rules  llAcl-2  and 
the  Securities  Exchange  Act  of 
("Act").  15  U.S.C.  78a  ef  seq.  The 
Plan  are  the  Participants  for 
release,  however,  the  BSE  joined 
ited  participant"  and  reports 
and  transaction  reports  only 
ecurities  listed  on  the  BSE. 


dsd 

•  tie 


lim 


infon  nation 


Nasdaq/National  Meuket  ("Nasdaq/ 
NM")  (previously  referred  to  as  Nasdaq/ 
NMS)  securities  traded  on  an  exchange 
on  an  unlisted  or  listed  basis.^  The 
proposal  would  extend  the  effectiveness 
of  the  Plan,  as  amended  by  Revised 
Amendment  No.  9,  as  defined  in 
footnote  3,  through  September  30, 
1999.3  The  Commission  also  is 
extending  certain  exemptive  relief  as 
described  below.  The  December  1998 
Extension  Request  also  requests  that  the 
Commission  approve  the  Plan,  as 
amended,  on  a  permanent  basis  on  or 
before  September  30, 1999.  During  the 
nine-month  extension  of  the  Plan,  the 
Commission  will  consider  whether  to 
approve  the  proposed  Plan,  as  amended, 
on  a  permanent  basis. 

II.  Background 

The  Plan  governs  the  collection, 
consolidation  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  a  grant  of  UTP.^  The 
Commission  approved  trading  piu^uant 
to  the  Plan  on  a  one-year  pilot  basis, 
with  the  pilot  period  to  commence 
when  transaction  reporting  pursuant  to 
the  Plan  commenced.  The  Commission 
originally  approved  the  Plan  on  Jime  26, 
1990.5  Accordingly,  the  pilot  period 
commenced  on  July  12,  1993  and  was 
scheduled  to  expire  on  July  12,  1994.® 
The  Plan  has  since  been  in  operation  on 
an  extended  pilot  basis. '^ 


Originally,  the  American  Stock  Exchange,  Inc. 
("Amex")  was  a  Participant  but  withdrew  its 
[>articipation  from  the  Plan  in  August  1994. 

'Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f)  of  the  Act 
permits  unlisted  trading  privileges  ("UTP")  under 
certain  circumstances.  For  example,  Section  12(f) 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-the-counter 
("OTC/UTP"),  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(f)  requirement.  For  a  more  complete  discussion 
of  the  Section  12(f]  requirement,  see  November 
199S  Extension  Order,  infra  note  7. 

^On  March  18, 1996,  the  Commission  solicited 
comment  on  a  revenue  sharing  agreement  among 
the  Participants.  See  March  1996  Extension  Order, 
infra  note  7.  Thereafter  the  Participants  submitted 
certain  technical  revisions  to  the  revenue  sharing 
agreement  ("Revised  Amendment  No.  9").  See 
Letter  from  Robert  E.  Aber,  Vice  President  and 
General  Counsel.  Nasdaq,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  Septemtier  13,  1996. 
See  also  September  1996  Extension  Order,  infra 
note  7. 

*  See  Section  12(f)(2)  of  the  Act. 

'  See  Securities  Exchange  Act  Release  No.  28146 
(June  26.  1990),  55  FR  27917  (July  6,  1990)  ("1990 
Plan  Approval  Order"). 

•  See  letter  from  David  T.  Rusoff,  Roley  & 
Lardner.  to  Betsy  Prout,  Division  of  Market 
Regulation  ("Division"),  SEC.  dated  May  9,  1994. 

'  See  Securities  Exchange  Act  Release  No.  34371 
(July  13, 1994).  59  FR  37103  (July  20.  1994); 
Securities  Exchange  Act  Release  No.  35221  January 


ni.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others  of 
quotation  and  transaction  information 
in  "eUgible  securities."^  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  access; 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  Understandings  of  Agreements 
Relating  to  Interpretation,  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer  ("BBO"),  Dispute 
Resolution;  and  Method  of 
Determination  and  Imposition,  and 
Amount  of  Fees  and  Charges.^ 

IV.  Exemptive  Relief 

In  conjimction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
December  31,  1998,  the  Commission 
granted  an  exemption  to  vendors  from 


11,  1995).  60  FR  3886  (January  19.  1995);  Securities 
Exchange  Act  Release  No.  36102  (August  14, 1995), 

60  FR  43626  (August  22.  1995)  ("August  1995 
Approval  Order");  Securities  Exchange  Act  Release 
No.  36226  (September  13,  1995),  60  FR  49029 
(September  21,  1995);  Securities  Exchange  Act 
Release  No.  36368  (October  13.  1995).  60  FR  54091 
(October  19,  1995);  Securities  Exchange  Act  Release 
No.  36481  (November  13,  1995),  60  FR  58119 
(November  24.  1995)  ("November  1995  Extension 
Order");  Securities  Exchange  Act  Release  No.  36589 
(December  13, 1995).  60  FR  65696  (December  20. 
1995):  Securities  Exchange  Act  Release  No.  36650 
(December  28.  1995).  61  FR  358  (January  4.  1996); 
Securities  Exchange  Act  Release  No.  36934  (March 
6, 1996),  61  FR  10408  (March  13.  1996);  Securities 
Exchange  Act  Release  No.  36985  (March  18,  1996), 

61  FR  12122  (March  25, 1996)  ("March  1996 
Extension  Order");  Securities  Exchange  Act  Release 
No.  37689  (September  16,  1996),  61  FR  50058 
(Septemtier  24, 1996)  ("September  1996  Extension 
Order");  Securities  Exchange  Act  Release  No.  37772 
(October  1.  1996).  61  FR  52980  (October  9.  1996); 
Securities  Exchange  Act  Release  No.  38457  (March 
31.  1997),  62  FR  16880  (April  8, 1997);  Securities 
Exchange  Act  Release  No.  38794  (June  30, 1997]  62 
FR  36586  (July  8. 1997);  Securities  Exchange  Act 
Release  No.  39505  (December  31,  1997)  63  FR  1515 
(January  9, 1998);  and  Securities  Exchange  Act 
Release  No.  40151  (July  1, 1998)  63  FR  36979  (July 
8,  1998)  ("July  1998  Extension  Order"). 

•The  Plan  defines  "eligible  security" as  any 
Nasdaq/NM  security  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act  or  that 
is  listed  on  a  rational  securities  exchange. 

'The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing  which  is  available 
for  inspection  and  copying  in  the  Commission's 
public  reference  room. 
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Rule  llAcl-2  under  the  Act  regarding 
the  calculation  of  BBO'"  and  granted 
the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  under  the 
Act  that  requires  transaction  reporting 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data.  As 
discussed  further  below  in  the  Summary 
of  Comments,  the  Participants  ask  in  the 
December  1998  Extension  Request  that 
the  Commission  grant  an  extension  of 
the  exemptive  relief  described  above  to 
vendors  until  the  BBO  calculation  issue 
is  resolved.  Additionally,  in  the 
December  1998  Extension  Request,  the 
Participants  also  request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to  the 
BSE  for  as  long  as  the  BSE  is  a  Limited 
Participant  under  the  Plan. 

V.  Summary  of  Comments 

In  the  July  1998  Extension  Order,  the 
Commission  requested  comment  on  the 
following  issues:  whether  the  BBO 
calculation  for  securities  traded 
pursuant  to  the  Plan  should  be  based  on 
a  price/time/size  methodology  or  a 
price/size/time  methodology;  whether 
there  is  a  need  for  a  trade  through  rule; 
and  the  impact  of  the  CHX's  intended 
use  of  BRASS,  as  defined  below. 

With  respect  to  the  BBO  calculation 
issue,  the  Nasdaq  Board  approved  a 
recommendation  to  modi^'  the 
methodology  for  calculating  the  BBO  on 
Nasdaq  in  order  to  prioritize  quotes 
based  on  a  price/size/time  algorithm 
instead  of  the  current  price/time/size 
algorithm,  provided  that  Nasdaq  market 
makers  are  subject  to  a  minimum  quote 
size  requirement  of  100  shares  for  at 
least  1,000  Nasdaq  securities.  In 
furtherance  of  this  goal,  on  October  29. 
1997.  the  Commission  approved  an 
NASD  proposal  to  extend  and  expand 
the  "Actual  Size  Rule"  "  to  a  total  of 
150  securities  from  100  securities." 
More  recently,  the  NASD  proposed  to 
expand  the  Actual  Size  Rule  to  cover  all 


Nasdaq  securities  and  to  implement  this 
rule  on  a  permanent  basis.' ^  In  addition, 
the  NASD  submitted  a  proposed  rule 
change  to  establish  an  integrated  order 
delivery  and  execution  system  for 
directed  orders  and  nen-directed 
orders.'*  The  proposed  new  system,  if 
approved,  would  replace  the  NASD's 
SOES  and  SelectNet  systems  and  would 
have  an  impact  on  the  Plan  (e.g.,  the 
manner  in  which  Plan  participants 
interact  v«th  orders  and  quotes 
displayed  in  Nasdaq).  The  Nasdaq 
Board  approved  a  recommendation, 
under  which  the  methodology  for 
calculating  the  BBO  on  Nasdaq  would 
be  changed  to  a  price/size/time 
algorithm,  from  the  current  price/time/ 
size  algorithm,  provided  that:  Nasdaq 
market  makers  no  longer  are  subject  to 
a  1,000  share  minimum  quote  size;  and 
the  formula  used  to  determine  the 
quoted  size  of  the  Nasdaq  market  be 
reconsidered  to  reflect  all  market  maker 
quotes  at  the  same  price  level,  if,  and 
when,  Nasdaq  develops  the 
technological  capacity  to  afford  market 
makers'  simultaneous  access  to  such 
quotes."  An  extension  of  the  Plan  imtil 
September  30, 1999  has  been  requested 
in  order  to  resolve  the  BBO  issue.'^ 


"oRule  llAcl-2  under  the  Act  requires  that  the 
best  bid  or  best  offer  be  computed  on  a  price/size/ 
time  algorithm  in  certain  circumstances. 
Specifically,  Rule  llAcl-2  under  the  Act  provides 
that  "in  the  event  two  or  more  reporting  market 
centers  make  available  identical  bids  or  offers  for 
a  reported  security,  the  best  bid  or  offer  .  .  .  shall 
be  computed  by  ranking  all  such  identical  bids  or 
offers  .  .  .  first  by  size  .  .  .  then  by  time."  The 
exemption  permits  vendors  to  display  the  BBO  for 
Nasdaq  securities  to  the  Plan  on  a  price/time/size 
basis. 

"See Securities  Exchange  Act  Release  No.  39285 
(October  29, 1997),  62  FR  59932  {November  5. 
1997). 

"  See  Securities  Exchange  Act  Release  No.  38513 
(April  15. 1997),  62  FR  19369  (April  21.  1997). 
Under  the  Actual  Size  Rule,  market  makers  in 
certain  Nasdaq  securities  are  subject  to  a  minimum 
quotation  size  requirement  of  100  shares  instead  of 
the  applicable  small  order  execution  system 
("SOES")  tier  size  for  that  security. 


"  See  Securities  Exchange  Act  Release  No.  39760 
(March  16,  1998).  63  FR  13894  (March  23.  1998). 

'» See  Securities  Exchange  Act  Release  No.  39718 
(March  4,  1998)  63  FR  12124  (March  12.  1998). 
("lODES  Proposal")  Directed  orders  are  those  that 
an  order-entry  firm  chooses  to  send  to  a  specific 
Nasdaq  market  maker,  electronic  communications 
network  ("ECN")  or  UTP  exchange  for  delivery  and 
execution.  Non-directed  orders  are  those  that  are 
not  sent  to  a  particular  Nasdaq  market  maker  or 
ECN.  In  other  words,  when  the  broker-dealer 
entering  the  order  does  not  specify  the  particular 
Nasdaq  market  maker,  ECN  or  UTP  exchange  it 
wants  to  access,  the  order  will  be  sent  to  the  next 
available  executing  participant  quoting  at  the 
national  BBO. 

"The  NASD  Board  approved  a  recommendation 
that  the  price/size/time  algorithm  be  utilized  when 
a  meaningful  portion  of  Nasdaq  securities  are 
subject  to  a  minimum  quote  size  requirement  of  100 
shares.  In  addition,  the  Nasdaq  and  NASD  Boards 
agreed  that  if  Nasdaq  develops  the  technological 
capability  to  afford  market  makers  simultaneous 
electronic  access  to  all  market  maker  quotes  at  the 
same  price  level,  the  methodology  used  to 
determine  the  quoted  size  of  the  Nasdaq  market  will 
be  re-examined  to  accommodate  reflection  of  the 
fully  accessible  size  displayed  on  Nasdaq. 

'*The  BSE  submitted  comments  to  the  SEC 
concerning  the  proposed  new  order  delivery  and 
execution  systems's  impact  on  the  Plan, 
preservation  of  the  BSE's  rights  concerning  issues 
still  not  agreed  upon  or  specifically  covered  by  the 
Plan  (specifically  the  need  for  a  trade-through  rule). 
See  Comment  letter  No.  1511,  SR-NASD-98-17 
from  Karen  A.  Aluise,  Vice  President,  BSE  to 
Jonathan  G.  Katz,  Secretary.  SEC  dated  May  14, 
1998.  In  addition,  theCHX  submitted  comments  to 
the  SEC  concerning  the  lODES  proposal  and 
encouraged  the  Commission  to  grant  permanent 
approval  of  the  Plan.  See  Comment  letter  No.  1160, 
SR-NASD-98-17  from  Patricia  L  Levy,  Senior  Vice 
President  and  General  Counsel,  CHX  to  Jonathan  G. 
Katz,  Secretory,  SEC  dated  May  13, 1998. 


With  respect  to  the  need  for  a  trade 
through  rule,  the  NASD  has  represented 
that  it  continues  to  maintain  that  it 
would  be  more  appropriate  to  address 
this  issue  once  the  issue  of  electronic 
access  to  Nasdaq  market  makers'  quotes 
has  been  resolved. 

With  regard  to  the  CHX's  use  of 
BRASS,  by  September  30, 1999  the  CHX 
intends  to  replace  its  existing  trade 
support  system  for  accessing  securities 
subject  to  the  Plan  and  begin  using 
BRASS,  developed  by  Automated 
Securities  Clearance,  Limited  ("ASC"). 
BRASS  is  a  trade  support  and  order 
routing  system  which  offers  subscribers, 
generally  broker-dealers,  software  and 
hardware  to  enable  them  to  perform 
various  functions.  ASC  grants  its 
subscribers  a  license  to  operate  the 
BRASS  software  through  a  customized 
computer  terminal  purchased  from  ASC 
or  by  running  the  BRASS  software  on 
their  own  terminals.  The  CHX  has 
represented  that  ASC  has  specifically 
customized  BRASS  to  meet  the  special 
needs  of  the  CHX.  Among  other  things. 
Nasdaq  market  makers  that  afready 
subscribe  to  BRASS  wrill  be  able  to  route 
OTC/UTP  orders  to  specialists  on  the 
CHX  floor  through  a  SelectNet  linkage 
with  BRASS  workstations  on  the  CHX 
floor.  Conversely.  CHX  speciaUsts  will 
be  able  to  route  orders  into  SelectNet 
through  their  BRASS  workstations.'' 
The  Commission  notes  that  ASC  will  be 
subject  to  the  Commission's  inspection 
and  examination  procedures  with 
regards  to  the  specific  customized 
BRASS  system  that  ASC  will  provide  to 
the  CHX  because  ASC  will  be  operating 
a  facility  of  an  exchange. 

The  Commission  notes  that  the  CHX 
commented  on  the  July  1998  Extension 
Order  requesting  an  expansion  of  the 
number  of  Nasdaq/NM  secimties 
eligible  to  be  traded  on  an  imlisted  basis 
on  an  exchange,  from  500  to  1000. 
pursuant  to  the  Plan.'^  The  CHX  notes 
that  exchange  trading  in  Nasdaq/NM 
securities  bejgan  in  April  1987  when  the 
CHX  began  trading  25  Nasdaq/NM 
securities.'^  In  1990.  the  Commission 
expanded  the  number  of  eligible 
Nasdaq/NM  securities  to  100  ^o  and  in 
1995  the  Commission  expanded  the 
number  to  500."  The  CHX  believes  that 
investors  are  directly  benefited  from 


"  See  December  1997  Extension  Request  and 
Letter  from  George  T.  Simon,  Foley  &  Lardner  to 
Howard  L.  Kramer,  Senior  Associate  Director, 
Division,  SEC.  dated  December  12,  1997. 

'•See  Letter  from  George  T.  Simon,  Foley  ft 
Lardner,  to  Robert  L.D.  Colby,  Deputy  Director, 
Division,  SEC.  dated  November  6. 1998. 

"Securities  Exchange  Act  Release  No.  24406 
(April  29,  1987)  52  FR  17495  (May  8.  1987). 

20  See  1990  Plan  Approval  Order,  supra  note  7. 

»  See  August  1995  Exteasion  Order,  supra  note 
7. 
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trading  Nasdad/NM  securities  on  the 
CHX  floor  because  it  provides  investors 
with  auction-bfised  trading,  including 
unified  opening  transactions,  in 
Nasdaq/NM  securities.  In  addition,  the 
CHX  represent^  that  it  has  assigned 
virtually  all  of  Its  current  allocation  of 
500  Nasdaq/NM  securities. 

The  Commission  continues  to  solicit 
comment  regarding  the  BBO  calculation, 
the  trade  through  rule  and  the  CHX's 
use  of  the  BRASS  system  as  well  as 
issues  presented  by  changes  occurring 
in  the  market  place.  The  Commission 
dso  soUcits  cofnment  on  the  CHX's 
request  to  expand  the  number  of 
Nasdaq/NM  securities  eligible  to  be 
traded  on  an  uitUsted  basis  on  an 
exchange,  pursuant  to  the  Plan. 

VI.  Discussion 

The  Commission  finds  that  an 
extension  of  temporary  approval  of  the 
operation  of  thf  Plan,  as  amended, 
through  Septeitber  30, 1999,  is 
appropriate  and  in  furtherance  of 
Section  11 A  of  the  Act.  The 
Commission  beilieves  that  such 
extension  will  provide  the  Participants 
with  additional  time  to  seek 
Commission  approval  of  pending 
proposals  concerning  the  BBO 
calculation  ^^  a^d  to  begin  to  make 
reasonable  proposals  concerning  a  trade 
through  rule  to  faciUtate  the  trading  of 
OTC  securities  pursuemt  to  UTP.  In 
addition,  the  Commission  beUeves  that 
the  extension  v|ill  afford  the  CHX 
adequate  time  tb  test  the  BRASS  system, 
address  any  operating  issues  concerning 
its  use  and  implement  it.  While  the 
Commission  continues  to  solicit 
comment  on  th^se  matters,  the 
Commission  believes  that  these  matters 
should  be  addressed  directly  by  the 
Participants  onior  before  September  30, 
1999  so  that  tha  Commission  may  have 
ample  time  to  determine  whether  to 
approve  the  Pla>i  on  a  permanent  basis 
by  September  30, 1999. 

The  Commission  also  finds  that  it  is 
appropriate  to  extend  the  exemptive 
relief  from  Rule  llAcl-2  under  the  Act 
imtil  the  earUen  of  September  30, 1999 
or  until  such  tiijie  as  the  calculation 
methodology  for  the  BBO  is  based  on  a 
price/size/time  algorithm  pursuant  to  a 
mutual  agreement  among  the 


"See e.g..  Actual 
13  and  lODES 


Size  Rule  Release,  supra  note 
Propdsal,  supra  note  14. 


Participants  approved  by  the 
Commission.  The  Commission  further 
finds  that  it  is  appropriate  to  extend  the 
exemptive  relief  from  Rule  llAa3-l 
under  the  Act,  that  requires  transaction 
reporting  plans  to-include  market 
identifiers  for  transaction  reports  and 
last  sale  data,  to  the  BSE  through 
September  30, 1999.  The  Commission 
believes  that  the  extensions  of  the 
exemptive  relief  provided  to  vendors 
and  the  BSE,  respectively,  are  consistent 
with  the  Act,  the  Rules  thereunder,  and 
specifically  with  the  objectives  set  forth 
in  Sections  12(f)  emd  llA  of  the  Act  and 
in  Rules  llAa-3  and  llAa3-2 
thereunder. 

Vn.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  extension, 
including  whether  the  extension  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
plan  amendment  that  are  filed  with  the 
Commission  and  all  written 
commimications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  February  2, 1999. 

VIII.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  11 A  of  the  Act  and 
paragraph  (c)(2)  of  Rule  llAa3-2 
thereunder,  that  the  Participants' 
request  to  extend  the  effectiveness  of  the 
Joint  Transaction  Reporting  Plan,  as 
amended,  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis  through 
September  30, 1999,  and  certain 
exemptive  relief  through  September  30, 
1999,  is  approved. 


For  the  Commission,  by  the  Divi'--,on  of 
Market  Regulation,  pursuant  to  delegated 
authority.  23 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-638  Filed  1-11-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40881;  File  No.  SR-Amex- 
98-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Revised  Equity  Fee 
Schedule 

Janaury  4, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
11,  1998,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  is  proposing  to  revise  its  equity 
fee  schedule  to  reflect  the  transaction 
charges  that  will  be  imposed  on  trades 
in  Select  Sector  SPDRs  and  the  Nasdaq 
100  Index  Trust,  the  new  exchange- 
traded  fund  products  that  are  scheduled 
to  begin  trading  in  December  and 
January,  respectively.*  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  itaUcized. 


"  17  CFK  200.30-3(a)(29). 

>  15  U.S.C.  78s(b)(l). 

»17CFR  240.196-4. 

'  In  December  1998,  the  Commission  approved 
trading  of  Select  Sector  SPDRs,  see  Securities 
Exchange  Act  Release  No.  40749  (December  4, 
1998).  63  FR  68483  (December  11,  1998).  and 
noticed  the  Exchange's  intention  to  trade  the 
Nasdaq  100  Index  Trust,  see  Securities  Exchange 
Act  Release  No.  40809  (December  18,  1998),  63  FR 
71524  (December  28,  1998). 
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Amex  Equity  Fee  Schedule 
I. 

Transaction  charges 
Share — Based  Charge 


Total  shares/nx>nth 


Rate,  per 
share 


Up  to  16,500.000  

16.500.00-25,000,000  . 
25,000,001-33,000,000 
Over  33.000,000  


$.00225 
.00200 
.00175 
.00150 


Value — Based  Charge 


Total  gross  dollar  value/month 


Rate  per 
$1,000 


Up  to  $200,000,000  

$200,000,001  -300,000,000 
$300,000,001-400.000,000 
Over  $400,000,000  


$0.7500 
.07000 
.06500 
.05000 


Notes: 

1.  In  calculating  these  charges,  each  order 
will  be  assessed  on  the  first  25,000  shares 
only. 

2.  Amex  specialist/REMM  trades  are  100% 
deductible. 

3.  Amex  option  specialist/ROT  trades  in 
paired  securities  are  100%  deductible. 

4.  The  value-based  portion  of  the 
transaction  charge  (based  on  the  value  of 
shares  traded)  is  subject  to  a  maximum 
charge  of  $40  per  trade. 

5.  Proprietary  trades  in  Canadian  securities 
are  charged  at  50%  of  the  above  rates. 

6.  PER  System  orders  for  up  to  1 ,099  shares 
will  not  be  assessed  a  share  or  value  charge. 
This  provision  does  not  apply  to  PER  orders 
of  a  member  of  member  organization  trading 
as  an  agent  for  the  account  of  a  non-member 
competing  market  maker.  A  "competing 
market  maker"  is  defined  as  a  specialist  or 
market  maker  registered  as  such  on  a 
registered  stock  exchange  (other  than  the 
Amex),  or  a  market  maker  bidding  and 
offering  over-the-counter,  in  an  Amex-traded 
seciu-ity. 

7.  In  lieu  of  the  above  transaction  charge, 
a  separate  fee  will  be  imposed  for  executing 
trades  in  Standard  &  Poor's  Depositary 
Receipts  ("SPDRs").  Select  Sector  Standard 
6-  Poor's  Depositary  Receipts  ("Select  Sector 
SPDRs").  Standard  and  Poor's  MidCap 
Depositary  Receipts  ("MidCap  SPDRs"). 
DIAMONDS,  and  the  Nasdaq  100  Index 
Trust,  which  will  vary  depending  on  for 
whom  the  trade  is  executed.  Sp)ecialists  will 
be  charged  a  transaction  fee  of  $.006  per 
share  (.60  per  100  shares),  capped  at  $300  per 
trade  (50.000  shares).  Registered  Traders  will 
be  charged  a  transaction  fee  of  $.007  per 
share  (S.70  per  100  shares),  capped  at  $350 
per  trade  (50,000  shares).  Off-floor  orders 
(i.e..  customer  and  broker-dealer)  will  be 
charged  a  transaction  fee  of  $.006  per  share 
($.60  per  100  shares),  capped  at  $100  per 
trade  (16.667  shares). 

8.  PER  System  orders  for  up  to  5,099  shares 
in  SPDRs.  Select  Sector  SPDRs.  MidCap 
SPDRs,  DIAMONDS,  and  the  Nasdaq  100 


Index  Trust  will  not  be  assessed  a  transaction 
charge.  This  provision  does  not  apply  to  PER 
orders  of  a  member  of  member  organization 
trading  as  an  agent  for  the  account  of  a  non- 
member  competing  market  maker. 

n. 

Regulatory  Fee 

.00005  X  Total  Value 

Notes: 

1.  All  trades  executed  on  the  Exchange  in 
SPDRs,  Select  Sector  SPDRs.  MidCap  SPDRs, 
DIAMONDS,  and  the  Nasdaq  100  Index 
Trust  will  be  exempt  from  the  regulatory  fee. 
This  provision  does  not  apply  to  PER  orders 
of  a  member  or  member  organization  trading 
as  agent  for  the  account  of  a  non-member 
competing  market  maker. 

III.  DIAMONDS  Specialist  Fee 

In  addition  to  the  S.006  per  share 
transaction  charge  imposed  on  the  specialist 
in  DIAMONDS  under  Note  7  above,  such 
specialist  will  be  required  to  pay  a  separate 
fee  of  $90,000  per  months,  payable  at  the 
beginning  of  each  month. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puq[>ose  of ,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the  fee 
change  and  discussed  any  comments  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  Amex  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1997,  the  Amex  approved  certain 
changes  in  its  equity  fee  schedule 
relative  to  trades  in  SPDRs,  MidCap 
SPDRs.  and  DIAMONDS  executed  on 
the  Amex.  Under  the  fee  schedule, 
specialists  are  charged  a  transaction  fee 
of  $.006  per  share  (S.60  per  100  shares), 
capped  at  $300  per  trade  (50,000 
shares).  Registered  Traders  are  charged 
a  transaction  fee  of  $.007  per  share  ($.70 
per  100  shares),  capped  at  $350  per 
trade  (50,000  shares).  Off-floor  orders 
(both  customer  and  broker-dealer)  are 
charged  a  transaction  fee  of  $.006  per 
share  ($.60  per  100  shares),  capped  at 
$100  per  trade  (16.667  shares). 

In  addition  to  the  foregoing,  orders  up 
to  5.099  shares  in  SPD^s,  MidCap 
SPDRs,  and  DIAMONDS  routed  to  the 
Amex  floor  electronically  through  the 
Amex's  Post  Execution  Reporting  (PER) 
System  are  not  assessed  a  transaction 
fee.  However,  the  fee  schedule  operates 
on  a  principle  consistent  with  that 
applied  in  the  context  of  the  Amex's 
current  fee  waiver  in  equities  generally 
for  PER  orders  up  to  1,099  shares,  in 
that  the  various  fee  waivers  in  SPDRs, 
MidCap  SPDRs,  and  DIAMONDS  are  not 
available  to  PER  orders  for  the  accoimt 
of  a  nonmember  competing  market 
maker. 

In  connection  with  the  introduction  of 
Select  Sector  SPDRs  and  the  Nasdaq  100 
Index  Trust,  the  new  exchange-traded 
fimd  products  scheduled  to  begin 
trading  in  December  and  January,  we  are 
imposing  on  such  products  the  same 
transaction  fee  schedule  that  we  impose 
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on  trading  in  3PDRs,  MidCap  SPDRs, 
and  DIAMONDS.  These  fees  are 
calculated  to  provide  low  costs  to  users 
of  the  products  while  making  the  cost  of 
trading  on  the  Exchange  comparable  to 
the  economics  lof  trading  these  and 
functionally  sitmlar  products  in  other 
markets.  The  EJxchange  will  notify 
member  firms  regarding  the  fee  change, 
as  well  as  the  4ate  of  its  effectiveness. 

2.  Statutory  Ba^is 

The  fee  chanke  is  consistent  with 
section  6(b)  of  (he  Act  in  general  and 
furthers,  the  objectives  of  section  6(b)(4) 
in  particular  in|  that  it  is  intended  to 
assure  the  equitable  allocation  of 
reasonable  due$,  fees,  and  other  charges 
among  membeijs.  issuers  and  other 
persons  using  tjie  Exchange's  facihties. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Amex  does  npt  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes!  of  the  Act. 

C.  Self-Regulat6ry  Organization's 
Statement  on  Cbmments  on  the 
proposed  Rule  Change  Received  From 
members.  Participants  or  Others 

Amex  has  neither  solicited  nor 
received  writtei  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effeitiveness  of  the 
proposed  Rule  Change  and  Timing  for 
Commission  Addon 

The  foregoind  rule  change,  which 
establishes  or  changes  a  due,  fee,  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  *  and  subparagraph  (e)(2)  of  Rule 
19b— 4  thereunder.  5 

At  any  time  Within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  m^  summarily  abrogate 
if  it  appears  to  the 
such  action  is 
iropriate  in  the  public 
protection  of  investors, 

erance  of  the 
ct. 


such  rule  changi 
Conunission  th 
necessary  or  ap 
interest,  for  the 
or  otherwise  in 
purposes  of  the 


rV.  Solicitation  pf  Comments 

Interested  pertons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  foregoing  is 
consistent  with  jhe  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


'15U.S.C.  78s(b)(3l(A). 
'17CFR240.19b-fe)(2). 


450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  rule 
change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  fi-om  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-98-^6  and  should  be 
submitted  by  February  2, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  99-597  Filed  1-11-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiaase  No.  34-40871;  File  No.  SR-BSE- 
98-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Inc.  Relating  to  Mandatory 
Year  2000  Testing 

December  31,  1998. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
23,  1998,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  adopt 
mandatory  Year  2000  testing  and 
reporting  guidelines.  The  text  of  the 


»17CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


proposed  rule  change  is  below. 
Proposed  new  language  is  italicized. 

***** 

CHAPTER  XXXm 

Boston  Exchange  Automated  Communication 
Order-routing  Network 

(BEACON) 

Year  2000  Testing 

Sec.  8(a)  Each  member  and  member 
organization  shall  participate  in  testing  of 
computer  systems  designed  to  prepare  for 
Year  2000,  in  a  manner  and  frequency 
prescribed  by  the  Exchange,  and  shall 
provide  to  the  Exchange  reports  related  to 
such  testing  as  requested  by  the  Exchange. 

(b)  The  Exchange  may  exempt  a  member 
or  member  organization  from  this 
requirement  if  that  member  cannot  be 
accommodated  in  the  testing  schedule  by  the 
organization  conducting  the  test,  if  the 
member  does  not  employ  computers  in  its 
business,  or  for  other  good  reasons. 

(c)  Every  member  of  the  Exchange  that 

clears  securities  transactions  on  behalf  of 

other  broker-dealers  must  take  reasonable 

measures  to  ensure  that  each  broker-dealer 

for  which  it  clears  securities  transactions 

conducts  testing  with  such  member. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  specifically  mandate  that 
all  Exchange  member  firms,  unless 
exempt,  participate  in  Year  2000 
("Y2K")  tests  and  report  on  Y2K 
remediation  progress.  The  Exchange  is 
proposing  that  the  rule  expire  on 
January  2,  2001  so  that  the  Exchange 
will  be  empowered  to  continue 
requiring  testing  and  reporting  as 
necessary  to  correct  any  Y2K  problems 
which  may  not  be  resolved  prior  to 
January  1,  2000,  as  well  as  any 
unforeseen  problems  which  may  arise 
after  January  1,  2000.  Unresolved 
programming  issues  could  result  in 
erroneous  data  causing  significant 
disruption  in  the  seciuities  industry, 
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and  the  various  levels  of  testing 
occurring  today  will  help  to  identify 
where  additional  work  is  required.  Thus 
the  Exchange  seeks  to  mandate 
compliance  with  testing  guidelines  and 
will  discipline  members  that  fail  to 
participate  in  the  required  Y2K  testing 
and  reporting  of  progress  to  the 
Exchange. 

Testing  requirements  may  include 
participation  in  Securities  Industry 
Association  ("SIA")  sponsored  industry- 
wide point-to-point  tests  and  extended 
point-to-point  tests.  Reporting 
requirements  may  include  compliance 
with  Commission-mandated  B/D  reports 
and  any  Exchange  requested  reports, 
questionnaires  or  surveys  regarding 
preparations,  preparedness  and/or 
results.' 

In  addition,  the  Exchange  proposes  to 
exempt  members  and  member 
organizations  from  this  requirement  if 
they  cannot  be  accommodated  in  the 
testing  schedule  by  the  organization 
conducting  the  test,  if  they  do  not 
employ  computers  in  their  business,  or 
for  other  good  reasons.  Furthermore,  the 
Exchange  proposes  to  require  that  any 
member  of  the  Exchange  that  clears 
securities  transactions  on  behalf  of  other 
broker-dealers  must  take  reasonable 
measures  to  ensure  that  each  broker- 
dealer  for  which  it  clears  securities 
transactions  conducts  testing  with  such 
member. 

2.  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  the  proposed  rule 
change  is  section  6Cb)(5)  of  the  Act,* 
which  requires  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  secimties,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'  The  potential  scope  of  BSE's  testing  and 
reporting  requirements  was  clarified  during  a 
conversation  between  Karen  Aluise,  Vice  President, 
BSE,  and  Joshua  Kans,  Attorney,  Division  of  Market 
Regulation.  Conunission,  December  22, 1998. 

♦15  U.S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
soUdted  or  received. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  vdth 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Year  2000  testing  and 
reporting  is  consistent  with  section 
6(b)(5)  of  the  Act,  which,  among  other 
aspects,  requires  that  the  rules  of  an 
exchange  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  v^th  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  he  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
the  BSE's  and  member  firms'  efforts  to 
ensure  the  securities  markets'  continued 
smooth  operation  during  the  period 
leading  up  to  and  beyond  January  1 , 
2000. 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
in  the  Federal  Register  to  ensure  that  as 
many  firms  as  possible  participate  in 
Year  2000  testing.  The  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  of  the  filing  in  the  Federal 
Register.  It  is  vital  that  self-regulatory 
organizations  ("SROs")  such  as  the  BSE 
have  the  authority  to  mandate  that  their 
member  firms  participate  in  Year  2000 
testing  and  that  they  report  test  results 
(and  other  Year  2000  information)  to  the 
SROs.  The  proposed  rule  change  will 
help  the  BSE  participate  in  coordinating 
Year  2000  testing,  including  industry- 
wide testing,  and  in  remediating  any 
potential  Year  2000  problems.  This,  in 
timi,  will  help  ensure  that  the  industry- 
wide tests  and  the  BSE's  Year  2000 
efforts  are  successful.  The  proposed  rule 
change  will  also  help  the  BSE  work  with 
its  member  firms,  the  SIA,  and  other 
SROs  to  minimize  any  possible 
disruptions  the  Year  2000  may  cause. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  wixh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-98-15  and  should  be 
submitted  by  February  2, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  *  that  the 
proposed  rule  change  (SR-BSE-98-15) 
is  hereby  approved  on  an  accelerated 
basis.* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  99-590  Filed  1-11-99;  8:45  am) 

BH.LINQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMIMSStON 

[Re««ase  No.  34-40683;  File  No.  SR-BSE- 

9a-ii] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  its  Competing  Specialist 
Initiative 

January  5, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act),» 


» 15  U.S.C.  78s(b)(2). 

"In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition  and  capital  formation.  IS  U.S.C.  78c(f). 

M7  CFR  200.3&-3(a)(12). 

» 15  U.S.C.  788(bKl) 
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and  Rule  19b-4  thereunder,^  notice  is 
hereby  given  Ujat  on  November  23, 
1998.  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("CommissionV)  the  proposed  rule 
change  as  destiibed  in  Item  I,  II  and  III 
below,  which  ^ems  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  thii  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its 
Procedures  for  Competing  Specialists  to 
modify  the  propedures  by  which  a 
regular  specialist  may  object  to 
competition  inj  a  stock. 

n.  Self-Regulatory  Organization's 
Statement  of  tlte  Purpose  of,  and 
Statutory  Basio  for,  the  Proposed  Rule 
Change 

In  its  filing  vyith  the  Commission,  the 
Exchange  inclt^ded  statements 
concerning  thej  propose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  thange.  The  text  of  these 
statements  maj  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sectioi  is  A,  B,  and  C  below,  of 
the  most  signif  cant  aspects  of  such 
statements. 


Organization's 
Propose  of,  and 
for,  the  Proposed  Rule 


A.  Self-Regulaiory 
Statement  of  tl  e 
Statutory  Basi^ 
Change 

(1)  Piirpose 

The  purpose]  of  the  proposed  rule 
change  is  to  an  end  the  Procedures  for 
Competing  Specialists,  which  are  set 
forth  in  Chaptar  XV,  section  18  of  the 
Exchange's  rules,  to  address  certain 
administrative  and  procedural  issues 
regarding  a  spqcialist's  ability  to  object 
to  another  spedialist's  request  that  the 
Exchange  pern  it  competition  in  a 
security.  The  Exchange  seeks  to  clearly 
outline  the  procedural  process  by  which 
a  regular  specialist  may  object  to 
competition,  ai  well  as  the  appeal 
process  in  the  ^vent  that  the  Market 
Performance  Committee  rules  against 
the  objection. 

The  current  ^es  provide  that  a 
regular  specialist  may  object  to 
competition  with  or  without  cause. 
Only  the  regular  specialist  can  object  to 
competition  inia  stock.  The 
Commission's  order  approving  the 
Exchange's  Coftipeting  Specialist 


»17CF.R.19b-4 


Initiative  noted  that  the  Market 
Performance  Committee  may  not  deny 
applications  based  solely  on  such  an 
objection,  but  only  in  circumstances 
wherein  the  stock  at  issue  requires 
special  treatment  such  that  an  entering 
competitor  could  jeopardize  the  fair  and 
orderly  market  maintfuned  by  the 
regular  specialist. ^ 

The  Exchange's  current  procedure 
requires  the  regular  specialist  to  object 
in  writing  wdthin  48  hours  of  notice  of 
another  specialist's  application  to 
compete  in  a  stock.  This  objection  is 
then  reviewed  by  the  Market 
Performance  Committee,  which 
determines  whether  to  permit 
competition.  Currently,  if  the  Market 
Performance  Committee  rules  in  favor  of 
competition,  the  Procedures  for 
Competing  Specialists  permit  the 
regular  specialist  to  appeal  that  ruling  to 
the  Executive  Committee  of  the 
Exchange.  Moreover,  a  regular  specialist 
may  appeal  a  decision  of  the  Executive 
Committee  to  the  Board  of  Governors  of 
the  Exchange.*  Competition  may  not 
begin  during  the  appeal  process.^ 

The  Exchange  seeKs  to  streamline  the 
procedural  process  for  objection  and 
appeal.  The  Exchange  proposes  to 
require  that  a  regular  specialist  submit 
an  objection  on  an  Exchange  designated 
form  within  48  hours  after  receiving 
notice  of  the  request  to  compete,  and 
that  the  regular  specialist  submit  in 
writing  the  reasons  for  objecting  within 
24  hours  of  the  objection.  The  Exchange 
further  proposes  to  schedule  a  Market 
Performance  Committee  meeting  and  to 
permit  the  regular  specialist  to  appear 
before  that  committee  to  discuss  the 
reasons  for  objection.  Under  the 
proposal,  if  the  regular  specialist 
appeals  the  decision  of  the  Market 
Performance  Committee,  the  appeal  will 
be  heard  by  the  full  Board  of  Governors 
of  the  Exchange,  eliminating  the  interim 
step  of  review  by  the  Executive 
Committee. 

In  addition,  the  Exchange  seeks  to 
provide  that,  if  the  Market  Performance 
Committee  rules  in  favor  of  competition, 
competition  will  commence  pending  the 
outcome  of  any  appeal.  The  Exchange 
believes  that  the  Market  Performance 
Committee  is  best  situated  to  determine 
whether  a  regular  specialist  has  a 


3  See  Securities  Exchange  Act  Release  No.  3704S 
(March  29.  1996),  61  FR  15318  (April  5. 1996). 

*  See  BSE  Constitution,  Art.  II.  section  6,  which 
provides  that  certain  persons  affected  by  a  decision 
of  a  committee  acting  under  powers  delegated  by 
the  Board  of  Governors  may  require  that  the  Board 
review  the  decision. 

'The  Exchange's  existing  procedures  for  handling 
objections  to  competition  were  clarified  during  a 
conversation  between  Karen  Aluise.  Vice  President. 
BSE,  and  Joshua  Kans,  Attorney,  Division  of  Market 
Regulation.  Commission,  December  2. 1998. 


legitimate  claim  for  objection.  Once  that 
determination  has  been  made,  the 
appeal  process  could  potentially  last 
several  months  or  longer,  effectively 
prohibiting  competition.  Permitting  the 
commencement  of  competition  will 
permit  the  specialist  seeking  to  compete 
to  satisfy  the  needs  of  his  customers. 

(2)  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  the  proposed  rule 
change  is  section  6(b)(5)  of  the  Act,^  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
.  Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


•15U.S.C.  78f(b)(5). 
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change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-98-11 
and  should  be  submitted  by  February  2, 
1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-596  Filed  1-11-99;  8:45  am] 
BILUNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40879;  File  No.  SR-BSE- 
98-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  Portfolio  Depositary  Receipts 

January  4, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
8, 1998,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  BSE.^  The  Commission 


'  17  CFR  200.30-3(a)(12). 

•  15  U.S.C.  78$(b)(l). 

»17CFR240.19b-4. 

>  The  BSE  submitted  Amendment  No.  1  to  the 
proposed  rule  change,  which  made  certain  non- 
substantive textual  changes  and  redesignated  the 
proposal  as  immediately  effective  pursuant  to 
section  19(b)(3)(A|  of  the  Act  and  Rule  19b-4(e)(6) 
thereunder.  See  letter  from  Karen  A.  Aluise,  Vice 
President,  BSE,  to  Anitra  Cassas,  Attorney,  Division 


is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  amend  section  5  of 
Chapter  XXIV  of  its  rules  regarding 
Portfolio  Depositary  Receipts  to  insert 
trademark  information  concerning 
Standard  &  Poor's  products.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  BSE  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
BSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  BSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Section  5  of  Chapter 
XXrV  of  BSE  rules  regarding  PortfoUo 
Depositary  Receipts  to  insert  a  footnote 
regarding  Standard  &  Poor's  standard 
trademark  information  and  the 
Exchange's  right  to  limited  use  of  those 
marks  pursuant  to  a  license  agreement 
with  Standard  &  Poor's. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  *  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),5  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  {>erfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
inverstors  and  the  public  interest. 


of  Market  Regulation,  Commission,  dated  December 
18. 1998. 

*  15  U.S.C  78f(b). 

'  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  on  the  proposed 
rule  change. 

in.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1) —  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  December  8, 1998,  the  date  on 
which  it  was  filed,  the  proposed  rule 
change  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)(6)  of  Rule  19b—4 
thereunder.^  Although  Rule  19b-4(e)(6) 
requires  that  an  Exchange  submit  a 
notice  of  its  intent  to  file  at  least  five 
days  prior  to  the  filing  date,  the 
Commission  waived  this  period  for  the 
proposed  rule  change  at  the  Exchange's 
request. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


•15U.S.C.  78s(b)(3)(A). 
'  17  CFR  240.19b-»(e)(6). 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  with  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-98-13  and  should  be 
submitted  by  ^ebruary  2, 1999. 

For  the  Comniission,  by  the  Division  of 
Market  Regulatibn,  pursuant  to  delegated 
authority.'         , 
Margaret  H.  Mctarland, 
Depu  ty  Secretary. 

[FR  Doc.  99-598  Filed  1-11-99;  8:45  am] 
WLUNO  CODE  WIO-OI-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  34H0875;  Fll«  Nos.  SR- 
CBOE-M-2S;  /l|mex-M-22:  PCX-M-33; 
and  Phlx-oa-^ 

S«lf-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Changes  by  the  Chicago  Board 
Options  StocK  Exchange,  Inc., 
American  Stoci(  Exchange,  Inc.,  Pacific 
Exchange,  Inc.,  and  Philadelphia  Stock 
Exchange,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  Nos.  1  and  2  by  the 
Chicago  Board  Options  Exchange; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  by  the  American  Stock 
Exchange;  Notice  of  Filing  and  Order 
Granting  Acc#lerated  Approval  to 
Amendment  No.  1  by  the  Pacific 
Exchange;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  1  and  2  by  the 
Philadelphia  Stock  Exchange;  Relating 
to  an  Increase  in  Position  and  Exercise 
Limits  for  Standardized  Equity  Options 

December  31, 1^98. 

I.  Introductic 

On  June  8,  l|998,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE");  on 
June  24, 1998.  the  American  Stock 
Exchange,  IncJ  ("Amex");  July  1, 1998, 
the  Pacific  Exchange,  Inc.  ("PCX");  and 
on  August  14, {1998,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx") 
(collectively,  qie  "Exchanges"); 
submitted  to  the  Securities  and 
Exchange  Conimission  ("SEC"  or 
"Commission"),  piu^uant  to  section 
19(b)(1)  of  thej  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act") '  and 


Rule  19b— 4  thereunder, ^  proposed  rule 
changes  to  increase  position  and 
exercise  limits  for  standardized  equity 
options  to  three  times  their  current 
levels. 

The  proposed  rule  changes  were 
published  for  comment  in  the  Federal 
Register  on  July  9.  1998,  July  9, 1998, 
July  14,  1998,  and  September  11,  1998.3 
CBOE  filed  two  amendments  to  its 
proposed  rule  change,  respectively  on 
November  12  and  November  18, 1998.* 
Amex  filed  an  amendment  to  its 
proposed  rule  change  on  November  23, 
1998.'  PCX  filed  and  amendment  to  its 
proposed  rule  change  on  December  14, 
1998.^  Phbc  filed  two  amendments  to  its 


•  17  CFR  200.3O|-3(8)(12). 
'  15  U.S.C.  78s(l  )(1). 


il7CFR240.19b-4. 

'  See  Exchange  Act  Release  Nos.  40160  (July  1. 
1998),  63  FR  37155  (July  9,  1998)  (CBOE);  40159 
(July  1,  1998),  63  FR  37151  (July  9,  1998)  (Amex); 
40172  (July  6,  1998),  63  FR  37913  (July  14,  1997) 
(PCX):  and  40400  (September  3,  1998),  63  FR  48777 
(September  11.  1998)  (Phbc). 

'  See  Letter  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  from  Timothy  Thompson,  CBOE, 
dated  November  10, 1998  ("CBOE  Amendment  No. 
1").  CBOE  Amendment  No.  1.  in  addition  to  making 
certain  non-substantive  changes,  implements  a  new 
hedge  reporting  requirement  with  respect  to 
customer  accounts  holding  an  equity  option 
position  in  excess  of  10,000  contracts  on  the  same 
side  of  the  market.  See  also  Letter  to  Michael 
Walinskas,  Deputy  Associate  Director,  Division  of 
Market  Regulation,  Commission,  from  Timothy 
Thompson.  CBOE.  dated  November  17,  1998 
("CBOE  Amendment  No.  2").  CBOE  Amendment 
No.  2  clarifies  that  the  10.000  contract  reporting 
requirement  does  not  apply  to  CBOE  market-maker 
accounts.  The  amendment  provides  that  the 
Exchange  has  the  authority  to  impose  additional 
margin  on  the  clearing  firm  carrying  the  subject 
customer  account  in  the  event  an  under-hedged 
equity  option  position  in  excess  of  10,000  contracts 
is  noted.  CBOE  Amendment  No.  2  also  clarifies  that 
the  reporting  threshold  for  FLEX  equity  options  will 
remain  unchanged  upon  the  Commission's  approval 
of  the  current  proposed  rule  change. 

'  See  Letter  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  from  Scott  G.  Van  Hatten,  Legal 
Counsel,  Amex,  dated  November  20,  1998  ("Amex 
Amendment  No.  1").  Amex  Amendment  No.  1 
implements  a  new  hedge  reporting  requirement  on 
members,  other  than  exchange  market-makers,  with 
respect  to  customer  accounts  holding  an  equity 
option  position  in  excess  of  10,000  contracts  on  the 
same  side  of  the  market  The  amendment  provides 
that  the  Exchange  has  the  authority  to  impose 
additional  margin  on  the  clearing  firm  carrying  the 
subject  customer  account  in  the  event  an  under- 
hedged  equity  option  position  in  excess  of  10,000 
contracts  is  noted.  Amex  Amendment  No.  1  also 
clariTies  that  the  reporting  threshold  for  FLEX 
equity  options  will  remain  unchanged  upon  the 
Commission's  approval  of  the  current  proposed  rule 
change. 

'See  Letter  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  from  Robert  Pacileo,  Staff  Attorney, 
PCX,  dated  December  14, 1998  ("PCX  Amendment 
No.  1").  PCX  Amendment  No.  1.  in  addition  to 
making  technical  language  changes,  implements  a 
new  hedge  reporting  requirement  on  members, 
other  than  exchange  market-makers,  with  respect  to 
customer  accounts  holding  an  equity  option 
position  in  excess  of  10,000  contracts  on  the  same 
side  of  the  market.  The  amendment  provides  that 
the  Exchange  has  the  authority  to  impose  additional 


proposed  rule  change  on  September  15 
and  December  4, 1998.'  One  comment 
was  received  on  the  CBOE's  proposal.* 
This  order  approves  the  proposals,  as 
amended. 

n.  Description 

The  Exchanges  propose  to  increase 
position  and  exercise  limits  for 
standardized  equity  options  ^  to  three 
times  their  current  levels.'"  The  current 
position  and  exercise  limits  subject 
standardized  equity  options  to  one  of 
five  different  position  limits  depending 
on  the  trading  voliune  and  outstanding 
share  for  the  imder lying  security.  The 
limits  are  4,500;  7,500;  10,500;  20.000; 
and  25,000  contracts  on  the  same  side 
of  the  market.  Under  the  proposed 
changes  the  new  limits  will  be:  13,500; 
22.500;  31.500;  60,000;  and  75.000.  The 
Exchanges  believe  sophisticated 
surveillance  techniques  at  options 
exchanges  adequately  protect  the 


margin  on  the  clearing  flrm  carrying  the  subject 
customer  account  in  the  event  an  under-hedged 
equity  option  position  in  excess  of  10.000  contracts 
is  noted.  PCX  Amendment  No.  1  also  clarifies  that 
the  reporting  threshold  for  FLEX  equity  options  will 
remain  unchanged  upon  the  Commission's  approval 
of  the  current  proposed  rule  change. 

''  See  Letter  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  from  Linda  S.  Christie,  Counsel,  Phlx, 
dated  September  14. 1998  ("Phbc  Amendment  No. 
1").  Phlx  Amendment  No.  1  makes  minor  technical 
changes  by  clarifying  the  new  position  limits  in  the 
examples  presented  in  Conunentary  .08(a)  of  Phlx 
Rule  1001.  See  also  Letter  to  Michael  Walinskas, 
Deputy  Associate  Direc:tor,  Division  of  Market 
Regulation,  Commission,  &t)m  John  Dayton,  Phlx, 
dated  December  3,  1998  ("Phbc  Amendment  No. 
2").  Phbc  Amendment  No.  2,  in  addition  to  making 
certain  non-sutistantive  changes,  implements  a  new 
hedge  reporting  requirement  on  members,  other 
than  exchange  market-makers,  with  respect  to 
customer  accounts  holding  an  equity  option 
position  in  exc:ess  of  10,000  contracts  on  the  same 
side  of  the  market.  The  amendment  provides  that 
the  Exchange  has  the  authority  to  impose  additional 
margin  on  the  clearing  firm  carrying  the  subject 
customer  account  in  the  event  an  under-hedged 
equity  option  position  in  excess  of  10,000  contracts 
is  noted.  Phlx  Amendment  No.  2  also  clarifies  that 
the  reporting  threshold  for  FLEX  equity  options  will 
remain  unchanged  upon  the  Commission's  approval 
of  the  current  proposed  rule  change. 

*  See  Letter  to  Jonathan  0.  Katz,  Secretary, 
Commission,  from  Kathryn  V.  Natale,  Deputy 
General  Counsel/Dire<:tor  of  Compliance-Americas, 
Credit  Suisse  First  Boston,  dated  September  23, 
1998  ("CSFB  Letter").  The  CSFB  Letter  generally 
supported  the  position  and  exercise  limit  increase. 

'Standardized  options  are  exchange-traded 
options  issued  by  the  Options  Clearing  Corporation 
("OCC")  that  have  stanclard  terms  with  resp>ect  to 
strike  prices,  expiration  dates,  and  the  amount  of 
the  underlying  security. 

"> Position  limits  impose  a  ceiling  on  the 
aggregate  number  of  option  contrac:ts  on  the  same 
side  of  the  market  (i.e.,  aggregating  long  calls  and 
short  puts  or  long  puts  and  short  calls)  that  an 
investor,  or  a  group  of  investors  acting  in  (»n(»ct, 
may  hold  or  write.  Exercise  limits  impose  a  ceiling 
on  the  aggregate  long  positions  in  option  contracts 
that  an  investor,  or  group  of  investors  acning  in 
concert,  can  or  will  have  exercised  within  five 
consecutive  business  days. 
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integrity  of  the  markets  for  the  options 
that  will  be  subject  to  these  increased 
position  and  exercise  limits.  The 
proposed  rule  change  also  will 
implement  a  new  hedge  reporting 
requirement  on  members,  other  than 
exchange  market-makers,  with  respect 
to  customer  accounts  holding  an  equity 
option  position  in  excess  of  10,000 
contracts  on  the  same  side  of  the 
market. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6  of  the  Act.  " 
Specifically,  the  Commission  believes 
that  the  proposed  rule  changes  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  proposed  rule  changes 
are  consistent  with  section  1 1 A  of  the 
Act  12  in  that  they  will  enhance 
competition  by  allowing  the  Exchanges 
to  compete  better  with  the  growing  over- 
the-coimter  (OTC)  market  in  customized 
equity  options  and  with  entities  not 
subject  to  position  limit  rules.  ^^ 

"rtie  Commission  notes  that  the 
Exchanges  believe  that  position  and 
exercise  limits,  at  their  current  levels, 
no  longer  serve  their  stated  purpose.  In 
the  past,  the  Commission  has  stated 
that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imp>osing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulative  or  disrupt  the  underlying 
market  so  as  to  benefit  the  options  position. 
In  particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition,  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes. >* 


>>  See  IS  U.S.C  78f(b).  In  approving  this  rule 
change,  the  CommiMion  notes  that  it  has 
considered  the  proposal's  impact  on  efHciency, 
competition,  and  capital  formation,  consistent  with 
section  3  of  the  Act.  Id.  at  78c(fl. 

"Seel5U.S.C78k-l. 

^'In  approving  this  rule  change,  the  Commission 
notes  that  it  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation, 
consistent  with  Section  3  of  the  Act.  Id.,  at  78c(0. 

^*See  e.g.,  Exchange  Act  Release  No.  33283 
(December  3, 1993),  58  FR  6S204  (December  13. 
1993)  (CBOE-93-43)  (order  approving  an  increase 


Although  the  Commission  does  not 
agree  with  the  Exchanges  that  position 
and  exercise  limits  no  longer  serve  their 
intended  purpose,  the  Commission 
believes  that  it  is  appropriate  at  this 
time  to  allow  for  an  increase  in  position 
and  exercise  limits.  In  making  this 
determination,  the  Commission  has 
been  careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set  equity 
option  position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  fi-om  disrupting  the  market  for 
the  underlying  security  by  acquiring 
and  exercising  a  number  of  options 
contracts  disproportionate  to  the 
deliverable  supply  and  average  trading 
volume  of  the  underlying  security.  At 
the  same  time,  the  Commission  has 
realized  that  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  discourage  participation  in  the 
options  market  by  institutions  and  other 
investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market-makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market,  i' 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  At  this  time,  the  Commission 
believes  that  an  increase  in  position  and 
exercise  limits  is  appropriate  for  several 
reasons.  First,  the  attributes  of  the 
exchange  options  markets  include, 
among  other  things,  a  centralized 
market  center,  an  auction  meirket  with 
posted  transparent  market  quotations 
and  transaction  reporting,  parameters 
and  procedures  for  clearance  and 
settlement,  and  the  guarantee  of  the 
OCC  for  all  contracts  traded  on  the 
Exchanges.  The  high  level  of  price  and 
transaction  transparency  in  the 
centralized  exchange  setting  helps  to 
deter  illegal  and  manipulative  trading 
activity.  Furthermore,  because  OCC 
serves  as  the  coimter-party  guarantor  in 
every  exchange-traded  transaction,  the 
potential  for  disruption  to  the  market  as 
a  result  of  a  customer  acquiring  and 
exercising  a  number  of  options  contracts 
disproportionate  to  the  deUverable 
supply  is  substantially  reduced.  Second, 
an  increase  in  position  and  exercise 
limits  could  bring  additional  depth  and 
liquidity  to  the  hsted  options  markets 
vtrithout  significantly  increasing 
concerns  regarding  intermarket 
manipulations  or  disruptions  of  the 
options  or  the  underlying  securities. 


Third,  the  Exchanges'  surveillance 
programs  and  enhanced  reporting 
procedures  should  detect  and  deter 
trading  abuses  that  could  arise  from  the 
tripling  of  the  current  limits.  Currently, 
the  Exchanges'  member  firms  are 
required  to  report  to  the  exchanges 
those  accounts  that,  on  the  previous 
business  day,  maintained  aggregate  long 
or  short  positions  on  the  same  side  of 
the  market  of  200  or  more  contracts  of 
any  single  class  of  options,  identify  the 
number  of  option  contracts  comprising 
each  position  and,  in  the  case  of  short 
positions,  state  whether  they  are 
covered  or  uncovered  (referred  to  as  the 
"Large  Options  Position  Report"  or 
"LOFR").  The  submission  of  specific 
information  relating  to  hedged  positions 
currently  is  not  required  but  can  be 
obtained  upon  request.  In  order  to  better 
monitor  potentially  large  imhedged 
options  positions  that  will  be  subject  to 
significantly  higher  position  limits,  the 
Exchanges  are  adopting  an  additional 
reporting  requirement  and  position 
monitoring  program.  The  Exchanges 
have  proposed  to  implement  a  new 
reporting  requirement  with  respect  to 
customer  accoimts  holding  an  equity 
option  position  in  excess  of  10,000 
contracts  on  the  same  side  of  the 
market.'*  Member  firms  will  be  required 
to  report  and  update  hedging 
information  concerning  the  position, 
including  a  detailed  description  of  the 
hedge  employed.  The  Commission 
believes  that  this  reporting  requirement 
provides  an  additional  flag  to  the 
Exchanges  concerning  accounts 
maintaining  large  positions.  Receipt  and 
review  of  this  information  will  enable 
the  Exchanges  to  better  assess  whether 
the  accoimt  is  properly  hedged,  whether 
additional  margin  should  be  imposed, 
or  whether  other  regulatory  action  by 
the  Exchange  is  necessary.  Ftirthermore, 
large  stock  holdings  must  be  disclosed 
to  the  Commission  by  way  of  Schedule 
13D  or  130.1^  Options  positions  are  part 
of  any  reportable  positions  and  cannot 
be  legally  hidden. 

Fourth,  the  Commission  believes  that 
financial  requirements  imposed  by  each 
Exchange  and  by  the  Commission 


in  position  and  exercise  limits  for  standardized 
equity  options). 

" See  H.R.  Rep.  No.  IFC-3,  96th  Cong.,  1st  Sess. 
At  189-91  (Comm.  Print  1978). 


'■The  Amex  requested  that  the  reporting  level 
being  adopted  be  revised  from  10,000  contracts  to 
in  excess  of  13.500  contracts.  The  Amex  believes 
that  the  reporting  obligations  and  the  requisite 
analyses  at  the  10.000  contract  reporting  level  will 
require  the  Amex  to  analyze  positions  in  a  large 
number  of  accounts  holding  between  10.000  and 
13.500  contracts,  but  that  in  nearly  every  case  could 
permissibly  hold  at  least  25,000  unhedged  option 
contracts.  See  Letter  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  from  Scott  G.  Van  Hatten,  Legal 
Counsel,  Amex.  dated  December  4.  1998.  The 
Commission  has  determined  tnat  the  10.000 
contract  reporting  level  is  app>opriate  at  this  time. 

"Exchange  Act  Rule  13d-l. 
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adequately  addl^ss  concerns  that  a 
member  or  its  dustomer  may  try  to 
maintain  an  inordinately  large 
unhedged  position  in  an  equity  option. 
Current  margiaand  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 
positions  maintained  by  any  one 
account  by  incneasing  the  margin  and/ 
or  capital  ^at  3  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  Tie  Exchanges  also  have 
the  authority  under  their  respective 
rules  to  imposej  a  higher  margin 
requirement  upon  the  member  or 
member  organization  when  the 
Exchange  detertnines  a  higher 
requirement  is  fvarranted.  In  addition, 
the  Commission's  net  capital  rule,  Rule 
15c3-l  under  tte  Exchange  Act, 
imposes  a  capital  charge  on  members  to 
the  extent  of  anv  margin  deficiency 
resulting  from  the  higher  margin 
requirement.  The  significant  increases 
in  unhedged  options  capital  charges 
resulting  from  the  September  1997 
adoption  of  risk-based  haircuts  and  the 
Exchange  margin  requirements 
applicable  to  these  products  under 
Exchange  rules  serves  as  an  additional 
form  of  protectijon.'* 

Fifth,  an  increase  in  position  and 
exercise  limits  ihould  attract  business 
back  from  the  Ifss-transparent  OTC 
market  to  the  Exchanges  where  the 
trades  will  be  subject  to  reporting 
requirements  and  surveillance. 
Exchange  member  firms  have  repeatedly 
expressed  their  belief  that  position 
limits  are  an  im{>edinient  to  their 
business  and  thbt  they  have  no  choice 
but  to  move  their  business  to  off-shore 
markets  where  position  Umits  are  not  an 
issue.i"  The  increase  in  position  and 
exercise  limits  |or  standardized  equity 
options  should  allow  the  Exchanges  to 
better  compete  with  the  growing  OTC 
market  in  customized  equity  options, 
thereby  encouraging  fair  competition 
among  brokers  tnd  exchange  markets. 

The  Commission  observes  that  CSFB, 
the  sole  comme|iter  on  the  proposals, 
generally  favorsj  the  increase  in  position 
and  exercise  Hniits.  CSFB  believes, 
however,  that  the  current  five-tier 
position  limit  system  should  be 
consolidated  inp  a  three-tier  system. 
CSFB  believes  tjiat  consolidation  of  the 
position  limit  tiprs  would  simplify  the 
monitoring  of  obtions  positions  and 
reduce  confusicm  for  options  traders  and 
compliance  perionnel.  The  Commission 
notes  that  the  Exchanges'  proposed  rule 
changes  did  notj  propose  to  consolidate 
the  position  limdt  tiers.  Specifically,  the 

•See  Exchange  Apt  Release  No.  38248  (February 
(February  12.  1997)  (adopting 
:  and  CBOE  Rule  12.3  Margins. 


6.  1997).  62  FR  5474 
Risk  Based  Haircuts^ 


•See.  e.«..  CSFB  tetter. 


Exchanges  did  not  seek  to  amend  their 
respective  proposals  in  response  to  the 
comment  letter.  Nevertheless,  the 
Commission  recognizes  that  the 
comment  may  have  merit  and  that  the 
Exchanges  may  consider  to  incorporate 
the  views  contained  in  the  comment 
letter  in  future  rule  proposals. 

The  Commission  hnas  good  cause  to 
approve  Fhlx  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
pubUcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Phlx  Amendment 
No.  1  corrects  a  rule  language  oversight 
in  Phlx's  filing.  Specifically,  Phlx 
Amendment  No.  1  makes  minor 
technical  changes  by  clarifying  the  new 
position  limits  in  the  examples 
presented  in  Commentary  .08(a)  of  Phlx 
Rule  1001.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  section  6(b)  of  the  Act 
tt)  approve  Phlx  Amendment  No.  1  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

The  Commission  finds  good  cause  to 
approve  Amex  Amendment  No.  1,  PCX 
Amendment  No.  1,  and  Phlx 
Amendment  No.  2  to  the  proposed  rule 
changes  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  Amex 
Amendment  No.  1,  PCX  Amendment 
No.  1 ,  and  Phlx  Amendment  No.  2 
implement  a  new  hedge  reporting 
requirement  on  members,  other  than 
exchange  market-makers,  with  respect 
to  customer  accounts  holding  an  equity 
option  position  in  excess  of  10,000 
contracts  on  the  same  side  of  the 
market.  The  amendments  provide  that 
the  Exchanges  have  the  authority  to 
impose  additional  margin  on  the 
clearing  firm  carrying  the  subject 
customer  account  in  the  event  an  under- 
hedged  equity  option  position  in  excess 
of  10,000  contracts  is  noted.  These 
amendments  also  clarify  that  the 
reporting  threshold  for  FLEX  equity 
options  will  remain  imchanged  upon 
the  Commission's  approval  of  the 
current  proposed  rule  changes.  The 
Commission  believes  that  receipt  and 
review  of  this  hedging  information  at 
the  10,000  contract  threshold  will 
enable  the  Exchanges  to  better  assess 
whether  an  account  is  properly  hedged, 
whether  additional  margin  should  be 
imposed,  or  whether  other  regulatory 
action  by  the  Exchange  is  necessary. 
Furthermore,  the  clarification  as  to  the 
reporting  threshold  for  FLEX  equity 
options  helps  to  avoid  an  inadvertent 
increase  in  this  threshold  as  a  result  of 
approving  the  current  proposed  rule 
changes.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with  section 
6(b)  of  the  Act  to  approve  Amex 


Amendment  No.  1,  PCX  Amendment 
No.  1,  and  Phlx  Amendment  No.  2  to 
the  proposed  rule  changes  on  an 
accelerated  basis. 

The  Commission  finds  good  cause  to 
approve  CBOE  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filiqg  thereof  in 
the  Federal  Register.  CBOE  Amendment 
No.  1,  in  addition  to  making  certain 
non-substantive  changes,  implements  a 
new  hedge  reporting  requirement  with 
respect  to  customer  accounts  holding  an 
equity  option  position  in  excess  of 
10,000  contracts  on  the  same  side  of  the 
market.  The  Commission  beUeves  that 
receipt  and  review  of  this  hedging 
information  at  the  10,000  contract 
threshold  will  enable  the  Exchange  to 
better  assess  whether  an  account  is 
properly  hedged,  whether  additional 
margin  should  be  imposed,  or  whether 
other  regulatory  action  by  the  Exchange 
is  necessary.  Accordingly,  the 
Commission  beUeves  that  it  is 
consistent  with  section  6(b)  of  the  Act 
to  approve  CBOE  Amendment  No.  1  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

The  Commission  finds  good  cause  to 
approve  CBOE  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  CBOE  Amendment 
No.  2  clarifies  that  the  10,000  contract 
reporting  requirement  does  not  apply  to 
CBOE  market-maker  accounts.  This 
clarification  is  consistent  with  the  rules 
of  other  exchanges.  The  amendment 
provides  that  the  Exchange  has  the 
authority  to  impose  additional  margin 
on  the  clearing  firm  carrying  the  subject 
ciistomer  account  in  the  event  an  under- 
hedged  equity  option  position  in  excess 
of  10,000  contracts  is  noted.  CBOE 
Amendment  No.  2  also  clarifies  that  the 
reporting  threshold  for  FLEX  equity 
options  will  remain  unchanged  upon 
the  Commission's  approval  of  the 
current  proposed  rule  change.  This 
clarification  helps  to  avoid  an 
inadvertent  increase  in  the  FLEX  equity 
reporting  threshold  as  a  result  of 
approving  the  current  proposed  rule 
change.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with  section 
6(b)  of  the  Act  to  approve  CBOE 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
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copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  Nos. 
SR-CBOE-98-25;  Amex-98-22;  PCX- 
98-33;  and/or  Phlx-98-36  and  should 
be  submitted  by  February  2, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  changes  (SR-CBOE-98- 
25;  SR-AMEX-98-22;  SR-PCX-98-33; 
and  SR-4'hlx-98-36)  are  approved,  as 
amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

IFR  Doc.  99-594  Filed  1-11-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40868;  File  No.  SR-CHX- 
98-33] 

Self'Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to  the 
Trading  of  Nasdaq/NM  Securities  on 
theCHX 

December  31, 1998. 

On  December  21, 1998  the  Chicago 
Stock  Exchange  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 


from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  requests  a  six 
month  extension  of  the  pilot  program 
relating  to  the  trading  of  Nasdaq/NM 
Securities  on  the  Exchange  that  is 
currently  due  to  expire  on  December  31, 
1998.  Specifically,  the  pilot  program 
amended  Article  XX,  Rule  37  and 
Article  XX,  Rule  43  of  the  Exchange's 
Rules  and  the  Exchange  proposes  that 
the  amendments  remain  in  effect  on  a 
pilot  basis  through  Jiuie  30,  1999. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  4, 1987,  the  Commission 
approved  certain  Exchange  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  seciuities  on  the 
Exchange. 2  Among  other  things,  these 


»oi5U.S.C.  78s(b)(2). 

"  17  CFS.  200.3O-3(aMl2). 

MS  U.S.C.  788(b)(1). 


2  See  Securities  Exchange  Act  Release  No.  24424 
(May  4. 1987),  52  FR  17868  (May  12, 1987)  (order 
approving  File  No.  SR-MSE-87-2).  See  also 
Securities  Exchange  Act  Release  Nos.  28146  (June 
26,  1990),  55  FR  27917  (July  6, 1990)  (order 
expanding  the  number  of  eligible  securities  to  100); 
and  36102  (August  14,  1995),  60  FR  43626  (August 
22, 1995)  (order  expanding  the  number  of  eligible 
securities  to  500).  The  Commission  notes  that  the 
CHX  commented  on  the  July  1998  extension  order 
of  the  OTC-UTP  Plan  (Securities  Exchange  Act 
Release  No.  40151  (July  1. 1998)  63  FR  36979  (July 
8,  1998))  requesting  an  expansion  of  the  number  of 
Nasdaq/NM  securities  eligible  to  be  traded  on  an 
unlisted  l>asis  on  an  exchange,  from  500  to  1000, 
pursuant  to  the  Plan.  See  Letter  from  George  T. 
Simon,  Foley  ft  Lardner,  to  Robert  L.D.  Colby, 
Deputy  Director.  Division  of  Market  Regulation 
("Division").  SEC,  dated  November  6.  1998.  The 
CHX  believes  that  investors  are  directly  benefited 
from  trading  Nasdaq/NM  securities  on  the  CHX 
floor  because  it  provides  investors  with  auction- 
based  trading,  including  unifie?  opening 
transactions,  in  Nasdaq/NM  securities.  In  addition, 
the  CHX  represents  that  it  has  assigned  virtually  all 
of  its  current  allocation  of  500  Nasdaq/NM 
securities. "%»  Commission  solicited  comments  on 


rules  made  the  Exchange's  BEST  Rule 
guarantee  (Article  XX,  Rule  37(a)) 
applicable  to  Nasdaq/NM  securities  and 
made  Nasdaq/NM  securities  eligible  for 
the  automatic  execution  feature  of  the 
Exchange's  Midwest  Automated 
Execution  System  ("MAX  system").' 

On  January  3, 1997,  the  Commission 
approved,*  on  a  one  year  pilot  basis,  a 
program  that  eliminated  the 
requirement  that  CHX  specialists 
automatically  execute  orders  in  Nasdaq/ 
NM  securities  when  the  speciahst  is  not 
quoting  at  the  national  best  bid  or  best 
offer  ("NBBO").s  When  the  Commission 
approved  the  program  on  a  pilot  basis, 
it  stated  that  the  arrangement  in  place 
for  Exchange  Specialists  to  access  over- 
the-counter  ("OTC")  market  makers  was 
not  an  ideal  linkage  between  the 
markets  on  a  permanent  basis  and  that 
the  Exchange  should  work  with  Nasdaq 
to  establish  a  more  effective  linkage.  In 
addition,  the  Commission  requested  that 
the  Exchange  submit  a  report  to  the 
Commission  describing  the  Exchange's 
experience  with  the  pilot  program.  The 
Commission  stated  that  the  report 
should  include  at  least  six  months 
worth  of  trading  data.  Due  to 
programming  issues,  the  pilot  program 
was  not  implemented  until  April,  1997. 

Six  months  of  trading  data  did  not 
become  available  until  November,  1997. 
As  a  result,  the  Exchange  requested  an 
additional  three  month  extension  to 
collect  the  data  and  prepare  the  report 
for  the  Commission.  On  December  31, 
1997,  the  Commission  extended  the 
pilot  program  for  an  additional  three 
months,  vmtil  March  31,  1998,  to  give 
the  Exchange  additional  time  to  prepare 
and  submit  the  report  and  to  give  the 
Commission  adequate  time  to  review 
the  report  prior  to  approving  the  pilot 
on  a  permanent  basis. ^  The  Exchange 
submitted  the  report  to  the  Commission 
on  January  30, 1998. 

The  Exchange,  prior  to  the  pilot 
expiring,  requested  another  three  month 
extension.  On  March  31, 1998,  the 
Commission  approved  the  pilot  for  an 


the  CHX  request  in  the  December  1998  extension 
order  of  the  OTC-UTP  Plan  (Securities  Exchange 
Act  Release  No.  40869  (December  31.  1998)). 

'The  MAX  system  may  be  used  to  provide  an 
automated  delivery  and  execution  facility  for  orders 
that  are  eligible  for  execution  under  the  Exchange's 
BEST  Rule  and  certain  other  orders.  See  CHX,  Art. 
XX,  Rule  37(b).  A  MAX  order  that  Tits  under  the 
BEST  parameters  is  executed  pursuant  to  the  BEST 
Rule  via  the  MAX  system.  If  an  order  is  outside  the 
BEST  parameters,  the  BEST  Rule  does  not  apply, 
but  MAX  system  handling  rules  do  apply. 

*  See  Securities  Exchange  Act  Release  No.  38119 
(January  3.  1997)  62  FR  1768  (January  13,  1997) 
("January  1997  Order"). 

'  The  NBBO  is  the  best  bid  o-  offer  disseminated 
pursuant  to  Rule  llAcl-1  undc  the  Act. 

a  See  Securities  Exchange  Act  Release  No.  39512 
(December  31,  1997),  63  FR  1517  (January  9.  1998). 
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additional  three  month  period,  until 
June  30.  1998.^  On  July  1. 1998  the 
Commission  approved  the  pilot  for  an 
additional  six  month  period,  until 
December  31,  1998.8  fhe  Exchange  now 
requests  another  extension  of  the 
current  pilot  piogram,  through  Jime  30, 
1999.  j 

Under  the  pilot  program,  specialists 
must  continue  ^o  accept  agency  ^  market 
orders  or  marketable  limit  orders,  but 
only  for  orders  of  100  to  1000  shares  in 
Nasdaq/NM  securities  ratber  than  the 
2099  share  limit  previously  in  place.*" 
Speciahsts,  however,  must  accept  all 
agency  Umit  ortlers  in  Nasdaq/NM 
securities  from  100  up  to  and  including 
10,000  shares  for  placement  in  the  limit 
order  book.  As  jdescribed  below, 
however,  specialists  are  required  to 
automatically  gxecute  Nasdaq/NM 
orders  only  if  t^ey  are  quoting  at  the 
NBBO  when  the  order  was  received. 

The  pilot  prqgram  requires  the 
specialist  to  set  the  MAX  auto-execution 
threshold  at  1000  shares  or  greater  for 
Nasdaq/NM  securities.  When  a  CHX 
specialist  is  qubting  at  the  NBBO,  orders 
for  a  number  o^  shares  less  than  or  equal 
to  the  auto-exe<:ution  threshold  set  by 
the  specialist  will  be  automatically 
executed  (in  ail  amoimt  up  to  the  size 
of  the  specialism's  quote).  Orders  in 
securities  quotf  d  with  a  spread  greater 
than  the  minimum  variation  are 
executed  autoilatically  after  a  Hfteen 
second  delay  h  om  the  time  the  order  is 
entered  into  M  \X.  The  size  of  the 
specialist's  bid  or  offer  is  then 
automatically  c  ecremented  by  the  size 
of  the  execution.  When  the  specialist's 
quote  is  exhausted,  the  system  will 
generate  an  autpquote  at  an  increment 
away  from  the  ^BBO,  as  determined  by 
the  specialist  fiom  time  to  time,  for 
either  100  or  ICiOO  shares,  depending  on 
the  issue.  ** 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  se«turity  at  the  NBBO,  it  can 


cnal 
I  broker  dealer 


'  See  Securities 
(March  31,  1998)6: 

•See  Securities 
(July  1,  199«)63FH 

•The  term  ". 
account  of  a  custon^er, 
professional  orders 
Rule  2.  interpretation 
defines  a  "professi 
account  of  a 
associated  person 
in  which  a  broker 
a  broker-dealer  has 

'"The  100  to  209 
threshold  previous! 
Dually  Listed  secur  t 
on  the  CHX  and  ar« 
Stock  Exchange  or 

"Specifically, 
normal  unit  of 
that  became  subject 
RulellAcl-4u 
24.  1997,  and  for 


deale 


,ths 

[trading 

bjecl  t 

jnder 

ICOO! 


Exchange  Act  Release  No.  39823 

FR  17246  (April  8,  1998). 
^change  Act  Release  No.  40150 
36983  (July  8.  1998). 
y  order"  means  an  order  for  tfie 

but  shall  not  include 
as  defined  in  CHX.  Article  XXX, 
and  policy  .04.  The  Rule 
1  order"  as  any  order  for  the 
the  account  of  an 
a  broker-dealer,  or  any  account 
er  or  an  associated  person  of 
any  direct  or  indirect  interest, 
share  auto-acceptance 
in  place  continues  to  apply  to 
ies  (those  issues  that  are  traded 
isted  on  either  the  New  York 
I  he  American  Stock  Exchange), 
autoquote  is  currently  for  one 
(usually  100  shares)  in  issues 
to  mandatory  compliance  with 
the  Act  on  or  prior  to  February 
shares  in  other  issues. 


elect,  on  an  order-by-order  basis,  to 
manually  execute  orders  in  that 
security.  If  the  specialist  does  not  elect 
manual  execution,  MAX  market  and 
marketable  limit  orders  in  that  security 
that  are  of  a  size  equal  to  or  less  than 
the  auto-execution  threshold  will 
automatically  be  executed  at  the  NBBO 
after  a  twenty  second  delay,  provided 
that  the  auto-execution  threshold  is  less 
than  or  equal  to  the  NBBO.12  If  the 
specialist  elects  manual  execution,  the 
specialist  must  either  manually  execute 
the  order  at  the  NBBO  or  a  better  price 
or  act  as  agent  for  the  order  in  seeking 
to  obtain  the  best  available  price  for  the 
order  on  a  marketplace  other  than  the 
Exchange.  If  the  specialist  decides  to  act 
as  agent  for  the  order,  the  pilot  program 
requires  the  specialist  to  use  order- 
routing  systems  to  obtain  an  execution 
where  appropriate.  Market  and 
marketable  limit  orders  that  are  for  a 
number  of  shares  greater  than  the  auto- 
execution  threshold  are  not  subject  to 
these  requirements,  and  may  be 
canceled  within  one  minute  of  being 
entered  into  MAX  or  designated  as  an 
open  order. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  section  6(b).  In 
particular,  the  proposal  is  consistent 
with  the  requirements  of  section 
6(b)(5)  13  of  the  Act  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  proposal  is  also  consistent  with 
sections  llA(a)(l)(C)  and  llA(a)(l)(D) 
of  the  Act. 

The  CHX's  proposal  to  not  require 
automatic  execution  for  Nasdaq/NM 
securities  when  the  specialist  is  not 
quoting  at  the  NBBO,  and  to  allow  the 
specialist  to  execute  the  order  as  agent, 
is  intended  to  conform  CHX  specialist 
obligations  to  those  applicable  to  OTC 
market  makers  in  Nasdaq/NM  securities, 
while  recognizing  that  the  CHX 
provides  a  separate,  competitive  market 
for  Nasdaq/NM  securities.  The  rules 
establish  execution  procedures  and 
guarantees  that  attempt  to  provide  an 
execution  reflective  of  the  best  quotes 
among  OTC  market  makers  and 
specialists  in  Nasdaq/NM  securities 


"The  twenty  second  delay  is  designed,  in  part, 
to  provide  an  opportunity  for  the  order  to  receive 
price  improvement  &om  the  specialist's  displayed 
quote. 

"15U.S.C78f(b)(5). 


without  subjecting  CHX  specialists  to 
execution  guarantees  that  are 
substantially  greater  than  those  imposed 
on  their  competitors. 

a.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

b.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 

III.  Solicitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  vnitten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  EX:  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  Exchange. 
All  submissions  should  refer  to  file 
number  SR-CHX-98-33  and  should  be 
submitted  by  February  2, 1999. 

rv.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Exchange's  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act.  which  requires  that  an  Exchange 
have  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
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general,  to  protect  investors  and  the  be,  and  hereby  is,  approved  through  have  been  prepared  by  the  CHX.  The 

pubUc  interest.  The  Commission  also  June  30, 1999.  Conunission  is  publishing  this  notice  to 

believes  that  the  proposal  is  consistent  for  the  Conunission,  by  the  Division  of  sohcit  comments  on  the  proposed  rule 

with  section  1 1  A(a)(l)(C)  and  Market  Regulation,  pursuant  to  delegated  change  from  interested  persons. 

llA(a)(l)(D)ofthe  Act  because  the  authority"  c«lf  D-o..i»»«r«  n.^«-j,-»;«-'. 

Exchanges  proposal  confers  CHX  M,>^^  Mcr»U™..  'i,t^'i'rT^TSZZL.  ^ 

speciahst  obligations  to  those  applicable  ^^P^v  ^^'^'ory  the  Prooosed  Rule  Chanw 

to  OTC  market  makers  in  Nasdaq/NM  IFR  Doc.  99-592  Filed  l-n-99:  8:45  am]  *^^  '^ 

securities,  while  CHX  provides  a  "lunq  code  soift^i-n  The  Exchange  proposes  to  amend  its 

separate,  competitive  market  for  Membership  Dues  and  Fees  Schedule  to 

Nasdaq/NM  securities.  cc/».mn-.ce  *..n  bv/.ua..^c  eliminate  all  transaction  and  order 

^  SECURITIES  AND  EXCHANGE  processing  fees  related  to  transactions  in 

The  Commission  notes,  however,  that  COMMISSION  the  stocks  comprising  the  Standard  & 

while  the  Exchange  has  been  working  Poor's  500  Stock  Price  hidex  (the  "S&P 

towards  establishing  a  Unkage,  gejwse  No.  34-»0880;  File  No.  SR^HX-  ^^..^  ^^  determined  and  revised  by 

specialists  and  OTC  market  makers  do  w»-^wj  Standard  &  Poor's  from  time  to  time, 

not  yet  have  an  effective  method  of  Self-Regulatory  Organizations;  Notice  executed  through  the  Exchange's 

rouUng  orders  to  each  other.  The  q|  p,|,„g  g^^  immediate  Effectiveness  Midwest  Automated  ExecuUon  System 

Commission  expects  the  Exchange  to  q|  Proposed  Rule  Changes  by  the  ^^^  "MAX"  System),  effective  January 

continue  to  work  towards  establishing  a  Chicago  Stock  Exchange,  Inc.  Relating  ^ •  ^^99.  Further,  the  Exchange  proposes 

linkage  with  the  Nasdaq  systems  as  xq  max  Executions  of  SAP  500  Issues  ^°  amend  its  Membership  Dues  and  Fees 

requested  in  the  January  1997  Order.  ^^  Floor  Telephone  Booth  and  Post  Space  Schedule  to  change  the  floor  telephone 

The  Commission  is  approving  the  Fees,  and  a  Fee  Waiver  booth  and  post  space  fees  charged  to 

extension  of  the  pilot  so  that  the  rules  members  from  flat-rate  fees  to  usage- 

of  the  Exchange  will  operate  without  January  4, 1999.  based  fees,  effective  July  1,  1999.  In 

interruption.  Pursuant  to  section  19(b)(1)  of  the  connection  with  the  floor  telephone 

The  Commission,  therefore,  finds  ^!!??f  ^"^T^^ow^t^^^*  a     2         I'^u  ""**  ^°^  'P*?  ^^  ^^^^'^  ^^ 

J  ,  •      th  r1        ^  ^'  *"*    Rule  19b-4  thereunder,^         Exchange  proposes  to  waive  for  six 

°,     ,  .  "P   tu-^-^uA       ft  notice  is  hereby  given  that  on  December  months,  from  January  1, 1999  to  June 

rule  cnange  pnor  to  tnirtietn  day  atter  ^l,  1998,  the  Chicago  Stock  Exchange.  30, 1999.  the  existing  floor  telephone 

^e  date  of  publication  of  notice  of  fihng  incorporated  ("CHX"  or  "Exchange")  booth  and  post  space  charges  applicable 

thereof  m  the  Federal  Register.  filed  with  the  Securities  and  Exchange  to  floor  members.  The  text  of  the 

It  is  therefore  ordered,  pursuant  to  commission  ("Commission"  or  "SEC")  proposed  rule  change  is  as  follows 

section  19(b)(2)  '*  of  the  Act  that  the  the  proposed  rule  change  as  described  (additions  are  italicized:  dolections  are 

proposed  rule  change  (SR-CHX-98-33)  in  Items  I,  II,  and  III  below,  which  Items  [bracketed]): 

Membership  Dues  and  Fees 
tc)  Order  Processing  Fee  Schedule: 

Odd  Lots $.35  per  trade. 

$400.00  maximum  monthly  fee. 

Open  Limit  Orders  S.25  per  trade  (assessed  on  execution). 

The  above  order  processing  fees  shall  not  apply  to  transactions  in  NASDAQ/NMS  Securities,  or  to  transactions  in  the  stocks  comprising 
the  Standard  Sr  Poor's  500  Stock  Price  Index  executed  through  MAX. 

(d)  Transaction  Fee  Schedule: 

(1)  Market  orders  sent  via  MAX  No  charge. 

(2)  All  others  orders  (except  as  set  forth  below): 

Rate  per  share 

First  500  shares „ $.00 

Next  2,000  shares  $.0075 

Next  7,500  shares  $.005 

Remaining  shares  $.004  (up  to  a  maximum  of  $100.00  per  side) 

(3)  Monthly  maximums  for  fees  incurred  in  (2)  above: 

(i)  Maximum  monthly  transaction  fees  for  orders  sent  via    $7,000 

MAX. 
(ii)  Maximum  monthly  transaction  fee  for  firms  without  a    $78,000 

floor  broker  or  market  maker  presence  on  the  floor, 
(iii)  Maximum  monthly  transaction  fee  for  firms  with  a  floor    $54,000 

broker  or  market  maker  presence  on  the  floor, 
(iv)  Maximum  monthly  transaction  fees  shall  not  exceed  the 

lesser  of  that  specified  in  (ii)  or  (iii)  above,  or  $.40  per 

100  average  monthly  gross  round  lot  shares. 
The  above  transaction  fees  shall  not  apply  to  transactions  executed  through  MAX  in  Ta[>e  B  eligible  issues  or  in  the  stocks  comprising  the 
Standard  &■  Poor's  500  Stock  Price  Index,  (which  are  executed  through  MAX.) 

*  *  *  *  •  •  • 

(e)  Equipment/Space  Charges: 


>*  See  January  1997  Order,  supra  note  4. 


"  15  U.S.C.  78»(b)(2). 

«•  17  CFR  200.30-3(a)(12). 


•  15  U.S.C  78s(b)(I). 
» 17  CFR  240.196-4. 
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Floor  Telephone  Booth 


Post  Space 


Teletype  Sp  ice 


Quote  Machines  . 
Floor  Box  Rental 


Technical  E  [uipment  (per  month) 


($42  per  month  per  booth  with  one  telephone  and  SIO  per  month 
for  each  additional  telephone  in  such  a  booth,  except  that  there 
will  be  a  minimum  of  $42  per  month  per  firm  occupying  the 
booth.)  Effective  July  1,  1999,  the  expense  to  the  Exchange  of  leas- 
ing the  space  occupied  by  the  telephone  booths  shall  be  allocated 
pro  rata  based  on  usage  among  all  floor  members  and  member  or- 
ganizations on  a  monthly  basis.  Each  member  or  member  organi- 
zation's portion  shall  be  determined  based  on  the  percentage  of 
actual  square  footage  of  floor  telephone  booth  space  occupied  by 
each  member. 

($100  each  per  month]  Effective  July  1,  1999,  the  expense  of  the  Ex- 
change of  leasing  the  post  space  shall  be  allocated  pro  rata  based 
on  usage  among  all  floor  members  and  member  organizations  on 
a  monthly  basis.  Each  member  or  member  organization's  portion 
shall  be  determined  based  on  the  actual  square  footage  of  the 
post  occupied  by  each  member. 

Four  Screen  Rich  Units:  250.00 

Three  Screen  Rich  Units:  208.35 

Two  Screen  Rich  Units:  166.65 

Max  Floor  Broker  Terminals:  37.95 

Floor  Broker  Printer:  49.95 

Specialist  Back  Post  MAX  Terminals:  37.95 

Specialist  Printer.  49.95 

$25  per  month  for  each  machine  of  every  firm  employing  private 
teletype  facilities  on  the  Floor. 

Quotron  equipment,  S180  per  month.  Equipment  options  extra. 

$1  per  month,  payable  annually. 


n.  Self-Regulalory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vtith  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,j  and  basis  for,  the 
proposed  rule  Change  and  discussed  any 
comments  it  re  :eived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  beloiM^.  The  CHX  has  prepared 
siunmaries,  setl  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatpry  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  three 
changes  to  its  Membership  Dues  and 
Fees  Schedule  jin  this  filing.  First,  the 
Exchange  is  proposing  to  eliminate  all 
transaction  and  order  processing  fees  for 
transactions  in, the  stocks  comprising 
the  Standard  &|  Poor's  500  Stock  Price 
Index,  as  determined  and  revised  by 
Standard  &  Po<ir's  from  time  to  time, 
executed  through  the  Exchange's  MAX 
System,  effective  January  1, 1999.  The 
purpose  of  thisi  change  is  to  make  the 
Exchange  more  competitive  in  attracting 
order  flow  in  Ukese  actively  traded 
stocks.  I 

Second,  the  ^ixchange  is  proposing  to 
change  the  flodr  telephone  booth  and 
post  space  feesi  from  flat-rate  fees  to  pro 
rata  fees  based  on  the  Exchange's  cost  of 
leasing  the  space  as  divided  among 
members  accoijding  to  the  square  footage 


of  floor  telephone  booth  and  post  space 
occupied  by  each  member,  effective  July 
1, 1999.  The  purpose  of  this  change  is 
to  pass  through  to  floor  members  the 
Exchange's  actual  cost  of  leasing  the 
space  on  the  Floor  so  that  member  fees 
more  accurately  reflect  actual  Exchange 
costs. 

Finally,  the  Exchange  is  proposing  to 
waive,  for  a  period  of  six  months,  the 
current  floor  telephone  booth  and  post 
space  charges  applicable  to  floor 
members.  The  waiver  i>eriod  will  begin 
January  1, 1999,  and  end  June  30, 1999, 
thus  coinciding  with  the  start  of  the  new 
floor  telephone  booth  and  post  space  fee 
structure. 

The  Exchange's  Finance  Committee 
has  determined  that  after  the  proposed 
changes  in  fee  structure,  the  Exchange 
will  have  ample  capital  and  resources  to 
continue  to  fulfill  its  proscribed  duties 
in  its  capacity  as  a  self-regulatory 
organization  and  as  a  registered  national 
securities  exchange. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  wdll  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  flie  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  sohcited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  E£fiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee,  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  3  and  subparagraph  (e)(2)  of  Rule 
19b-4  thereunder.*  At  any  time  within 
60  days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


'  15  U.S.C.  788(b)(3)(A). 
♦17CFR240.19b-4(e)(2). 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-98-30  and  should  be 
submitted  by  February  2, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secertary. 

IFR  Doc.  99-595  Filed  1-11-99;  8:45  am] 
BILUNO  CODE  801»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40876;  File  No.  SR*Phlx  9fr- 
56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  the 
Enhanced  Parity  Split  Pilot  Program 
for  Equity  and  Index  Option  Specialists 
and  the  Adoption  of  an  Enhanced 
Parity  Split  for  Specialists  that  Develop 
and  Trade  New  Products 

December  31, 1998. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
28, 1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Exchange"  or  "Phlx") 
filed  with  the  Seciirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  partial  accelerted 
approval  to  the  proposed  rule  change. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  the  extension  of 
an  permanent  approval  of  its  enhanced 
parity  split  pilot  program  for  equity  and 
index  option  specialists  ("Pilot 
Program").  The  Pilot  Program  is 
currently  scheduled  to  expire  on 
December  31, 1998.  In  addition,  the 
Exchange  proposes  to  amend  Exchange 
Rule  1014(g)  "Equity  Option  and  Index 
Option  Priority  and  Parity,"  and  its 
corollary  Option  Floor  Procedure 
Advice  B-6  to  provide  an  enhanced 
parity  split  for  Exchange  specialists  that 
develop  and  trade  new  products. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Conunision. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Permanent  Approval  of  the  Pilot 
Program.  On  August  26, 1994,  the 
Commission  approved  the  Pilot  Program 
to  provide  Exchange  specialists  with  an 
enhanced  participation  in  parity  equity 
option  trades.^  Initially,  the  Pilot 
Program  was  approved  for  a  one  year 
period  ending  August  26,  1995.  On 
November  30,  1994,  the  Commission 
approved  the  Exchange's  proposal  to 
include  index  option  specialists  in  the 
Pilot  Program.*  The  Pilot  Program  was 
later  revised  on  March  1,  1995,  with 
respect  to  situations  where  less  than 
three  controlled  accounts  are  on  parity 
with  the  specialist.  5  The  Pilot  Program 


was  subsequently  renewed  without 
change  on  three  occasions.^ 

Most  recently,  the  Pilot  Program  was 
extended  to  December  31, 1998,  and 
modified  so  that  (1)  the  enhanced  parity 
split  applies  to  all  index  options,  in 
addition  to  applying  to  50%  of  each 
specialist's  equity  option  issues  and 
100%  of  all  new  option  classes  allocated 
to  the  specialist  during  the  year;  and  (2) 
specialists  may  revise  the  fist  of  ehgible 
equity  options  on  a  quarterly  basis, 
rather  than  aimually.' 

The  Exchange  now  seeks  the 
extension  *  of  and  p>ermanent  approval  * 
of  the  Pilot  Program.  The  Pilot  Program 
currently  works  as  follows:  When  an 
equity  or  index  option  speciahst  is  on 
parity  will  one  controlled  accoiuit '"  and 
the  order  is  for  more  than  five  contracts, 
the  specialist  will  receive  60%  of  the 
contracts  and  the  controlled  account 
will  receive  40%.  When  the  specialist  is 
on  parity  with  two  controlled  accounts 
and  the  order  is  for  more  than  five 
contracts,  the  specialist  will  receive 
40%  of  the  contracts  and  each 
controlled  account  will  receive  30%. 
When  the  specialist  is  on  parity  with 
three  or  more  controlled  accounts  and 
the  order  is  for  more  than  five  contracts, 
the  specialist  will  be  counted  as  two 
crowd  participants  when  dividing  up 
the  contracts.  In  any  of  these  situations, 
if  a  customer  is  on  parity,  the  customer 
will  not  be  disadvantaged  by  receiving 
a  lesser  allotment  than  any  other  crowd 
participant,  including  the  specialist." 


»17CFR200.30-3(a)(12). 
MS  U.S.C.  78s(b)(l). 
»17C3Tl240.19b-4. 


'  Securities  Exchange  Act  Release  No.  34606 
(Aug.  26,  1994).  59  FR  45741  (Sept.  2,  1994). 

*  Securities  Exchange  Act  Release  No.  35028 
(Nov.  30. 1994),  59  FR  63151  (Dec.  7, 1994). 

>  Securities  Exchange  Act  Release  No.  35429 
(Mar.  1. 1995).  60  FR  12802  (Mar.  8,  1995). 


*  Securities  Exchange  Act  Release  Nos.  36122 
(Aug.  18.  1995).  60  FR  44530  (Aug.  28,  1995):  37524 
(Aug  5.  1996).  61  FR  42080  (Aug.  13,  1996);  and 
38924  (Aug.  11,  1997),  62  FR  44170  (Aug.  19,  1997. 

'  Securities  Exchange  Act  Release  No.  39401  [Dec. 
4,  1997).  62  FR  65300  (Dec.  11,  1997).  The 
Exchange  has  noted  that  it  maintains  a  separate, 
permanent  enhanced  parity  split  program  for  "new" 
option  specialist  units  that  trade  newly  listed 
options.  See  Exchange  rule  1014(g)(iii),  "New  Unit/ 
New  Option  Enhanced  Specialist  Participation"  and 
Securities  Exchange  Act  Release  No.  34109  (May 
25,  1994).  59  FR  28570  (June  2.  1994). 

■  The  Exchange  has  requested  that  the 
Commission  accelerate  approval  of  the  proposed 
rule  change  for  the  portion  relating  to  the  extension 
of  the  enhanced  [>arity  split  Pilot  Program  for  a  six- 
month  period  or  until  the  Commission  approves  the 
Exchange's  request  for  permanent  approval  of  the 
Pilot  Program,  whichever  occurs  first. 

*  Under  the  proposal,  the  text  of  Exchange  Rule 
1014  and  its  corollary  Option  Floor  Procedure 
Advice  B-6  would  be  revised  to  eliminate 
references  to  an  expiration  date. 

">A  controlled  account  is  defmed  as  "any 
account  controlled  by  or  under  common  control 
with  a  member  broker-dealer."  Customer  accounts, 
which  include  discretionary  accounts,  are  defined 
as  all  accounts  other  than  controlled  accounts  and 
specialist  accounts.  See  Exchange  Rule  1014(g). 

*■  As  the  Commission  noted  in  the  most  recent 
order  extending  the  Pilot  Program,  the  application 
of  the  enhanced  parity  split  is  mandatory. 
Therefore,  with  respect  to  any  •\]uity  or  index 
options  transaction  that  implicates  the  enhanced 

Continued 
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In  connectidn  with  the  most  extension 
of  the  Pilot  Program, '2  the  Commission 
noted  that  pri(ir  to  granting  another 
extension  or  permanent  approval  of  the 
Pilot  Program,! the  Exchange  would  be 
required  to  submit  a  report  ("Report") 
discussing:  (i)  Whether  the  Pilot 
Program  has  generated  any  evidence  of 
any  adverse  effect  on  competition  or 
investors,  in  particular,  or  the  market  for 
equity  or  index  options,  in  general;  (ii) 
whether  the  Exchange  has  received  any 
complaints,  either  written  or  otherwise, 
concerning  the  operation  of  the  Pilot 
Program;  and  ^ii)  whether  the  Exchange 
has  taken  any  discipUnary  action 
against,  or  commenced  any 
investigations,  examinations,  or 
inquiries  concerning  the  operation  of 
the  Pilot  Program,  as  well  as  the 
outcome  of  ant  such  matter. 

The  Exchange  incorporated  the 
findings  of  its  fleport  into  the  proposed 
rule  change  filing.  According  to  the 
Exchange,  its  regulatory  personnel  have 
not  observed  during  the  past  year 
evidence  of  any  adverse  effects  on 
competition,  ii|vestors,  or  the  market  for 
equity  or  inde^i  options.  As  to  the 
second  issue,  tpe  Exchange  has  not 
received  any  ci)mplaints,  either  orally  or 
in  writing,  from  investors  or  Exchange 
members  regarding  the  Pilot  Program. 
Finally,  regarding  disciplinary  actions, 
investigationsjexaminations  or 
inquiries;  the  ^change  reports  that  it 
did  not  commence  any  investigations 
relating  to  the  pilot  Program  this  past 
year.  ' 

b.  Enhanced  Parity  Split  for  Exchange 
Specialists  that  Develop  and  Trade  New 
Products.  The  Exchange  separately 
proposes  to  adopt  an  enhanced  parity 
spUt  for  Exchaiige  speciaUsts  that 
develop  and  trfde  new  products. '^  The 
proposal  provides  that  when  the 
speciaUst  is  on  parity  with  three  or  more 
controlled  accaiuits  in  the  crowd,  the 
specialist  will  receive  40%  of  the 
contracts  and  the  controlled  accounts 
will  receive  thQ  remaining  60%.  When 
the  specialist  i)  on  parity  with  less  than 
three  controlled  accoimts  in  the  crowd, 
the  specialist  vrill  receive  60%  of  the 
contracts  and  the  controlled  accounts 
will  receive  40%.  In  either  of  these 
situations,  if  a  j:ustomer  is  on  parity,  the 


parity  split,  the  s| 
preferential  allocat; 
enhancement.  See 
No.  39401  (Dec.  4. 
1997). 

"W 

"The  Exchange 


:ialist  is  required  to  accept  the 
in  and  may  not  decline  the 
lecurities  Exchange  Act  Release 
1997).  62  FR  65300  (Dec  11. 


reviously  Rled  this  proposal 
with  the  Commission  in  the  form  of  a  pilot  program. 
See  File  No.  SR-Ph|x-98-47.  However,  in 
accordance  with  thi  i  Commission's  request,  the 
Exchange  has  with(  irawn  the  previous  proposal  and 
now  seeks  permane  nt  approval  of  the  proposed  rule 
change. 


customer  may  not  receive  a  lesser 
allotment  than  any  other  crowd 
participant,  including  the  specialist. 

The  Exchange  stated  that  this 
proposal  is  intended  to  encourage 
specialist  units  to  develop  and  trade 
new  products,  and  to  provide  Uquidity 
in  such  products,  thereby  attracting 
order  flow  to  the  Exchange.  The 
Exchange  believes  the  proposal  balances 
the  competing  interests  of  specialists 
and  Registered  Option  Traders,  while 
encouraging  specialists  to  take  an  active 
role  in  supporting  and  marketing  a  new 
product,  both  important  activities  in  a 
competitive  environment.  The  Exchange 
has  indicated  that  the  proposal  is 
limited  to  new  products  developed  and 
traded  by  the  same  specialist  imit. 
Therefore,  if  one  specialist  unit 
develops  a  new  product  but  another 
specialist  unit  is  allocated  specialist 
privileges  in  that  same  new  product,^'* 
the  specialist  unit  trading  the  new 
product  would  not  be  entitled  to  the 
proposed  enhanced  parity  split.  The 
Exchange's  Options  Committee  will 
determine  whether  a  specialist 
"developed"  a  new  product. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,'*  in  general,  and 
with  section  6(b)(5), '^  in  particular,  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade;  prevent 
fraudulent  and  manipulative  acts  and 
practices;  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities; 
remove  impediments  to  and  perfect  the 
mechanism  of  a  frep  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 
The  Exchange  further  believes  that  the 
proposal  balances  the  competing 
interests  of  specialists  and  market 
makers  while  assisting  specialists  in 
making  tight  and  liquid  markets  in 
assigned  issues.  Finally,  the  Exchange 
believes  the  proposal  protects  the  public 
interest  by  assuring  that  a  customer's 
participation  is  never  disadvantaged  by 
the  enhanced  parity  split. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any 
inappropriate  burden  on  competition. 


'*  Allocation  determination  are  governed  by 
Exchange  Rules  500-526. 
"15U.S.C.  78f. 
'•15U.S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-56 
and  should  be  submitted  by  February  2, 
1999. 

V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change 

The  Commission  has  carefully 
reviewed  the  Exchange's  proposed  rule 
change  and  believes,  for  the  reasons  set 
forth  below,  the  proposal  is  consistent 
with  the  requirements  of  section  6  of  the 
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Act'^  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  \he  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act  *8  because  it  will  promote  just  and 
equitable  principles  of  trade;  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market; 
and  protect  investors  and  the  public 
interest.'^ 

The  Exchange  has  requested  partial 
accelerated  approval  of  the  proposed 
rule  change  so  that  the  Pilot  Program 
may  continue  to  operate  without 
interruption.  Specifically,  the  Exchange 
has  requested  that  the  Commission 
accelerate  approval  of  the  proposed  rule 
change  for  the  portion  relating  to  the 
extension  of  the  enhanced  parity  split 
Pilot  Program  for  a  six-month  period  or 
until  the  Commission  approves  the 
Exchange's  request  for  permanent 
approval  of  the  Pilot  Program, 
whichever  occurs  first.  As  noted  earlier, 
the  Pilot  Program  is  due  to  expire  on 
December  31, 1998.  Therefore,  unless 
the  Pilot  Program  is  immediately 
extended,  the  Exchange's  equity  and 
index  option  speciahsts  will  no  longer 
be  permitted  to  avail  themselves  of  the 
enhanced  parity  split. 

The  Commission  finds  good  cause  for 
granting  partial  accelerated  approval  of 
Qie  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  therefore  in  the 
Federal  Register.  The  Commission 
believes  it  is  reasonable  that  Exchange 
specialists  be  permitted  to  avail 
themselves  of  the  enhanced  parity  split 
on  a  continuous  basis  without 
disruption.  Therefore,  the  Commission 
believes  it  is  appropriate  to  grant  partial 
accelerated  approval  of  the  proposal  to 
extend  the  Pilot  Program  for  six  months 
or  imtil  the  Commission  approves  the 
Exchange's  request  for  permanent 
approval  of  the  Pilot  Program, 
whichever  occurs  first. 

The  Commission  recognizes  that  the 
purpose  of  the  enhanced  parity  split  is 
to  encourage  equity  and  index  option 
specialists  to  make  deep  and  liquid 
markets  in  order  to  attract  order  flow  to 
the  Exchange.  The  Commission  has 
previously  noted  that  specialists  have 
responsibilities  that  other  crowd 
participants  do  not  share,  such  as  the 
staff  costs  associated  with  continually 
updating  and  disseminating  quotes.^" 


"15U.S.C.  78f. 

'•15U.S.C.  78fn))(5). 

>*In  granting  partial  accelerated  approval  of  this 
proposed  rule  change,  the  Commission  notes  that  it 
has  considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

"See  e.g.  Securities  Exchange  Act  Release  No. 
35177  (Dec.  29. 1994).  60  FR  2419  (Jan.  9, 1995). 


As  a  result,  the  Commission  believes  it 
is  reasonable  for  the  Exchange  to  grant 
certain  advantages  to  specialists,  such  as 
the  enhanced  parity  split,  to  attract  and 
retain  well  capitalized  specialist  at  the 
Exchange.  As  long  as  these  advantages 
do  not  unreasonably  restrain 
competition  and  do  not  harm  investors, 
the  Commission  beUeves  that  the 
granting  of  such  benefits  to  specialists, 
in  general  is  within  the  business 
judgment  of  the  Exchange. 

The  Commission  notes  that  the 
application  of  the  Exchange's  enhanced 
parity  split  cannot  cause  a  customer  on 
parity  to  receive  a  smaller  participation 
than  any  other  crowd  participant, 
including  the  speciaUst.  The 
Commission  believes  this  provision 
adequately  protects  customer  orders 
fi*om  any  negative  impact  that  might 
flow  from  application  of  the  enhanced 
parity  spUt.  As  a  result,  a  customer  on 
parity  is  ensiu^d  a  participation  that,  at 
a  minimum,  is  equal  to  that  given  any 
other  crowd  participant  on  parity. ^i 
Therefore,  the  Commission  believes  it  is 
consistent  with  section  6(b)(5)  and 
Section  19(b)(2)  of  the  Act  to  grant 
partial  accelerated  approval  to  the 
proposed  rule  change.22 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
portion  of  the  proposed  rule  change, 
SR-Phlx-98-56,  seeking  the  extension 
of  the  enhanced  parity  split  Pilot 
Program  for  a  six-month  period  ending 
June  30, 1999,  or  until  the  Commission 
approves  the  Exchange's  request  for 
permanent  approval  of  the  Pilot 
Program,  whichever  occurs  first,  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-593  Filed  1-11-99;  8:45  am) 

BILUNQ  CODE  W1ft-01-M 


"  The  Commission  notes  that  this  provision  is 
consistent  with  the  enhanced  parity  split  that 
currently  applies  to  the  Exchange's  specialists  in 
foreign  currency  options.  See  Securities  Exchange 
Act  Release  No.  40557  (Oct  15, 1998),  63  FR  56284 
(Oct.  21, 1998). 

"  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40885;  File  No.  SR-SCCP- 
88-04] 

January  5, 1999. 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  lmn>ediate 
Effectiveness  of  a  Proposed  Rule 
Change  Reducing  Certain  Trade 
Recording  Fees 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  29,  1998,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  on  a  pilot  basis  for 
three  months  through  December  31, 
1998,  a  reduction  in  SCCP's  fee 
schedule  for  trade  recording  fees  for 
certain  specialists. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCO'  has  prepared  simimaries  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP  proposes  to  extend,  for  a  three 
month  p>eriod,  its  pilot  program  that 
reduces  SCCP's  trade  recording  fees  for 
certain  specialists.  On  February  9, 1998, 
the  Commission  temporarily  approved 
the  trade  recording  fee  reduction 
effective  for  trades  settling  January  2, 


'15U.S.C.  78s(b)(l). 

'  The  Commission  has  modified  parts  of  these 
statements. 
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1998,  through  April  30.  1998.3 
Subsequently,  the  Commission  has 
approved  extenjsions  of  the  pilot 
program  throu^  September  30, 1998.* 

Prior  to  the  approval  and 
implementatioa  of  the  pilot  program, 
SCCP  charged  ^  trade  recording  fee  of 
$.47  per  side  fo^  regular  trades.  The 
pilot  program  bifurcates  the  category  of 
trade  recording  fees  for  regular  trades 
into  trades  not  matching  with  PACE 
orders  and  trades  matching  with  PACE 
orders.*  The  traide  recording  fees  for 
trades  not  matcjiing  with  PACE  orders 
remains  $.47  p^  side.  The  pilot 
program  reduces  SCCP's  trade  recording 
fees  for  trades  itatching  with  PACE 
orders  to:  (i)  $.27  per  side  for  first  2,500 
trades  per  month  and  (ii)  $.10  per  side 
for  trades  in  excess  of  2,500  per  month. 

SCCP  believes  that  the  traae  recording 
fee  reduction  is  equitable  and 
reasonable.  SCCP  state  that  the  PACE 
System  provide^  participants  and  their 
customers  with  automated  order  entry, 
execution,  and  processing.  One  of  the 
benefits  of  smau  order  entry  systems, 
such  as  PACE,  ^  that  customers  pay 
lower  fees  for  the  use  of  PACE  as 
opposed  to  manual  order  entry.  SCCP 
further  states  that  another  benefit  of 
PACE  is  the  increased  efficiency 
associated  with  automated  order 
processing.  In  ftct,  lower  fees  generally 
recognize  the  reduction  of  participant 
and  exchange  p|ersonnel  involved  in 
PACE  transactii^ns.  Therefore,  reducing 
the  total  cost  of  exchange  trading,  in  an 
equitable  fashiqn,  should  encourage 
additional  PAC^  business,  which  in 
turn,  extends  tie  many  benefits  of  PACE 
to  additional  ci|stomers. 

SCCP  also  believes  that  the  proposed 
rule  change  provides  tangible  benefits 
for  specialists  tliat  further  promotes 
PACi  business.)  Lower  PACE  fees  for 
specialists  shoulld  encourage  specialists 
to  more  aggressively  offer  price 
improvement  and  should  also  provide 
increased  liquidity  for  specialists  as  it 
reduces  their  cost  of  doing  business. 
Additionally,  lower  PACE  fees  should 
make  the  fees  f(^r  PHLX  trades  more 
competitive  with  other  exchanges.  This 
proposed  rule  diange  thus  provides 
financial  incentives  for  specialists  to 
provide  competitive  markets  at  the 
PHLX. 

For  these  reasons.  SCCP-  believes  that 
the  proposed  rule  change  is  consistent 


'  Securities  Excbaige  Act  Release  No.  39630 
(February  9, 1998),  f  3  FR  7848. 

*  Securities  Exch«ige  Act  Release  Nos.  39948 
(May  4.  1998),  63  Ff  25538  and  40274  (July  22, 
1998),  63  FR  40578.1 

'  PACE,  an  acronjRn  for  the  Philadelphia  Stock 
Exchange  Automated  Communication  and 
Execution  System,  i^  a  real  time  order  routing  and 
execution  system. 


with  Section  17A(b)(3)(D)  of  the  Act.» 
which  requires  that  the  rules  of  a 
registered  clearing  agency  provide  for 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  for  services 
which  it  provides  to  its  participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rtile  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  imposed  by  SCCP,  it  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  Rule  19b- 
4(e)(2)  thereunder*  until  December  31, 
1998.  This  extension  will  give  the 
Commission  and  SCCP  additional  time 
to  evaluate  whether  the  pilot  program 
fees  are  equitable.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vsrith  the 
Secretary,  Seciuities  and  Exchange 
Conunission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  that 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


»15U.S.C78q-l(b}(3)(D). 
'  15  U.S.C.  788(b)(3)(A)(ii). 
•17  CFR  240.19b-4(eM2). 


the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  the  File  No. 
SR-SCCP-98-04  and  should  be 
submitted  by  February  2, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-637  Filed  1-11-99;  8:45  am] 
BILUNO  C006  S010-01-M 


DEPARTMENT  OF  STATE 
HPubUc  Notice  No.  2957] 

Advisory  Committee  on  Private 
International  Law  (ACPIL),  Study 
Group  on  Electronic  Commerce; 
Meeting  Notice 

The  Study  Group  on  Electronic 
Commerce  of  the  Advisory  Committee 
on  Private  International  Law  (ACPIL) 
will  hold  its  next  meeting  from  1:00  to 
5:00  p.m.  on  Wednesday,  January  27  in 
Washington,  DC.  The  purpose  of  the 
meeting  will  be  to  review  recent 
proposals  for  international  rules  on 
electronic  signature  and  authentication 
systems  to  be  considered  in  February  at 
the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL). 

UNCITRAL  has  had  before  it  since 
May  1997  proposals  for  rules  on  certain 
aspects  of  electronic  signature  and 
authentication  systems.  Consensus  has 
been  difficult  to  reach  internationally, 
and  the  next  meeting  of  the  Commission 
is  expected  to  determine  whether  that  is 
feasible  at  this  point  in  the  development 
of  electronic  systems  applications  as 
well  as  underlying  legal  and  technical 
rules  or  standards.  A  recent  document 
prepared  by  the  Secretariat  on  the  basis 
of  consultations  with  States,  UN  Doc.A/ 
CN.9/WG.rV/WP.80,  December  15,  1998, 
which  contains  proposed  rules  will  be 
considered.  Background  documents  and 
the  status  of  this  project  are  set  out  in 
UN  DOC.A/CN.9/WG.IV/WP.78, 
December  2, 1998. 

The  proposed  rules  cover  definitions 
of  electronic  and  enhanced  electronic 
signatures,  signature  holder  and 
information  certifier;  compliance  with 
requirements  for  signatures  and 
originals,  the  obUgations  of  signatvue 
holders  and  information  certifiers, 
reliance,  and  other  matters.  At  issue  is 
whether  they  are  a  workable  approach 
for  international  rules,  which  can  at  the 


»17CFR20O.3a-3(a)(12). 
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same  time  bridge  the  gap  between 
countries  who  have  sought  rules 
favoring  certain  existing  technologies 
and  those  seeking  a  minimalist 
approach  until  both  market  and  new 
technology  developments  become  more 
clear,  and  thus  the  effect  on  commerce 
and  business  applications  more 
predictable. 

The  status  of  ongoing  projects  at 
various  international  bodies,  both 
intergovernmental  and  private  sector,  as 
well  as  federal  and  state  domestic  law 
developments  in  the  United  States  will 
be  reviewed  as  appropriate.  These  may 
include  recent  developments  at  the 
OECD.  APEC.  the  ICC  and  others,  and 
the  status  of  the  proposed  Uniform 
Electronic  Transactions  Act  (UETA)  and 
Uniform  Commercial  Code  Article  2B, 
in  view  of  the  close  connection  between 
them  in  an  era  of  globalization  of 
commerce,  information,  and  borderless 
connections  through  data  networks.  US 
proposals  for  a  multilateral  convention 
or  bilateral  agreements  incorporating 
relevant  provisions  of  the  1996 
UNCITRAL  Model  Law  will  also  be 
reviewed. 

Recent  UN  documents  that  will  be  on 
the  table  at  the  Study  Group  meeting  are 
available  from  the  Office  of  Legal 
Adviser  at  the  contact  numbers 
indicated  below,  or  at  the  following  UN 
web  page  addresses:  http;// 
www.un.or.at/iancitral/english/sessions 

/wg ec/wp-80.htm,and  wp-78.htm. 

For  additional  background  documents 
on  electronic  commerce,  including  the 
1996  UNCITRAL  Model  Law  on 
Electronic  Commerce,  as  well  as  general 
information  on  other  international  law 
imiBcation  projects  at  the  Commission, 
such  as  international  project  finance, 
secured  interest  financing  and 
commercial  arbitration,  access  the 
UNCITRAL  web  page  at  wrww.un.or.at/ 
uncitral/index.html. 

The  Advisory  Committee  meeting  will 
take  place  at  the  Department  of 
Commerce  at  14th  and  Pennsylvania 
Ave.,  NW  in  the  Secretary's  Conference 
Room  5855;  attendees  should  use  the 
main  entrance  on  14th  Street.  The 
meeting  is  open  to  the  public  up  to  the 
capacity  of  the  meeting  room;  persons 
who  cannot  attend  are  welcome  to 
comment,  including  any 
recommendations  for  possible  U.S. 
positions  on  these  matters.  For  further 
information,  please  contact  Mark 
Bohannon.  Chief  Coimsel  for 
Technology  at  the  Department  of 
Commerce.  (202)  482-1984,  fax  482- 
0253.  or  Harold  Burman,  Advisory 
Committee  Executive  Director,  at  (202) 
776-8421,  fax  776-8482.  Written 
comments  or  requests  to  be  added  to  the 
ACPIL  mailing  list  on  electronic 


commerce  can  be  sent  to  the  Office  of 
Legal  Adviser  (L/PIL),  2430  "E"  Street, 
NW,  Suite  355  South  Building, 
Washington.  DC  20037-2800. 
Harold  S.  Burman, 

Advisory  Committee,  Executive  Director. 
[PR  Doc.  9&-680  Filed  1-11-99;  8:45  am) 

MLUNQ  COOE  471(MW-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Request  for  Comments  on  CITEL 
Multilatefal  Negotiations  Regarding  a 
Mutual  Recognition  Agreement  for 
Telecommunications  Equipment 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  request  for  public 

comments. 

SUMMARY:  The  Trade  Policy  Staff 
Conunittee  (TPSC)  requests  comments 
from  interested  persons  to  be  used  in 
formulating  U.S.  positions  and 
objectives  for  negotiations  on  a  mutual 
recognition  agreement  (MRA)  for 
telecommunications  equipment  among 
member  states  of  the  Inter- American 
Telecommunications  Commission 
(CITEL)  of  the  Organization  of  American 
States  (OAS). 

DATES:  Comments  are  due  by  noon  on 
Tuesday,  February  16.  1999. 
ADDRESSES:  Comments  should  be 
submitted  to  Gloria  Blue,  Executive 
Secretary.  TPSC.  ATTN:  CITEL  Telecom 
MRA  Comments.  Office  of  the  United 
States  Trade  Representative.  Room  122. 
600  17th  Street,  NW.  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Corbett,  Office  of  Industry 
Affairs,  (202)  395-9586;  or  Joanna 
Mcintosh,  Office  of  General  Counsel, 
(202)  395-7203. 

SUPPLEMENTARY  INFORMATION:  Leaders  at 
the  E)ecember  1994  Summit  of  the 
Americas  noted  that  the  OAS  has  an 
important  role  to  play  in  the 
development  of  telecommunications 
and  information  infrastructure  in  the 
Americas.  CITEL  is  the  OAS  entity  that 
is  responsible  for  facilitating  and 
furthering  this  development.  CITEL 
member  states  include:  Antigua  and 
Barbuda,  Argentina,  Bahamas,  Barbados, 
BeUze,  BoUvia,  Brazil,  Canada,  Chile, 
Colombia,  Costa  Rica,  Dominica, 
Dominican  RepubUc,  Ecuador,  El 
Salvador.  Grenada,  Guatemala.  Guyana. 
Haiti,  Honduras,  Jamaica,  Mexico, 
Nicaragua,  Panama,  Paraguay,  Peru, 
Saint  Lucia,  Saint  Vincent  and  the 
Grenadines,  Suriname,  St.  Kitts  and 


Nevis,  Trinidad  and  Tobago,  United 
States  of  America,  Uruguay,  and 
Venezuela. 

The  Working  Group  on  Equipment 
Certification  of  the  CITEL  Permanent 
Consultative  Committee  I  (PCC-I)  is  a 
biannual  forum  in  which  the 
telecommunications  officials  of  CITEL 
member  states  undertake  cooperative 
endeavors:  to  Uberalize  trade  in 
telecommunications  goods  and  services; 
to  facilitate  private  sector  interaction 
with  telecommunications  authorities  on 
policy  and  business  issues;  to 
coordinate  efforts  to  promote  human 
resources  development  in  the  regional 
telecommunications  industry;  and  to 
improve  regional  telecommunications 
infrastructure.  At  its  next  meeting  in 
February  or  March  1999,  the  CITEL 
Working  Group  on  Equipment 
Certification  will  begin  negotiations  on 
a  draft  MRA  for  telecommunications 
equipment  among  CITEL  member  states. 

Mutual  recognition  agreements  allow 
exporters  to  test  and/or  certify 
equipment  to  importing  countries' 
mandatory  technical  requirements.  An 
MRA  for  telecommunications 
equipment  among  CITEL  member  states 
potentially  would  reduce  redundancy  in 
performing  conformity  assessments  to 
satisfy  importing  countries'  approval 
processes.  This  would  shorten  approval 
times  in  a  sector  subject  to  ever- 
shortening  product  life  cycles,  and 
thereby  faciUtate  trade  in 
telecommunications  equipment  among 
CITEL  member  states.  An  MRA  for 
telecommunications  equipment  would 
enhance  benefits  accruing  to  the  United 
States  from  the  reduction  in  tariffs  on 
telecommunications  equipment  under 
the  Information  Technology  Agreement. 

The  World  Trade  Organization 
Agreement  on  Technical  Barriers  to 
Trade  encourages  members  to  enter  into 
mutual  recognition  agreements  that 
"give  mutual  satisfaction  regarding  their 
potential  for  facilitating  trade  in  the 
products  concerned."  An  MRA  does  not 
require  harmonization  of  mandatory 
technical  requirements. 

Public  Comment:  Requirements  for 
Submissions 

The  TPSC,  chaired  by  the  Office  of  the 
United  States  Trade  Representative 
(USTR)  and  including  representatives  of 
the  Federal  Communications 
Commission  and  the  National  Institute 
of  Standards  and  Technology,  requests 
comments  on  an  MRA  for 
telecommunications  equipment  among 
CITEL  member  states.  These  comments 
are  to  be  used  in  the  preparation  of 
negotiating  positions  for  upcoming 
CITEL  Ad  Hoc  Equipment  Certification 
Working  Group  meetings.  Comments 
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should  addresf  the  potential  for  such 
an  agreement  ip  remove  important  non- 
tariff  barriers  affecting  trade  in 
telecommunicttions  equipment,  and  the 
prospective  benefits  of  such  an 
agreement  to  L|.S.  producers,  workers, 
and  consiuner^.  All  comments  must  be 
in  English,  ad4ressed  to  Gloria  Blue, 
Executive  Secitetary,  TPSC,  ATTN: 
CITEL  Telecori  MRA  Comments,  Office 
of  the  United  States  Trade 
Representative,  and  submitted  in  15 
copies  by  nooi^  on  Tuesday,  February 
16, 1999. 

All  comment  will  be  placed  in  the 
USTR  Reading  Room  for  inspection 
shortly  after  the  filing  deadline,  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  information  submitted  in 
accordance  with  15  CFR  2003.6,  must  be 
clearly  marke4  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  qi  each  page  on  each  of 
15  copies,  and  {must  be  accompanied  by 
1 5  copies  of  a  iionconfidential  summary 
of  the  confidential  information.  The 
nonconfidential  summary  will  be  placed 
in  the  USTR  Pnbhc  Reading  Room. 

An  appointif  ent  to  review  the 
comments  may  be  made  by  calling 
Brenda  Webb  at  (202)  395-6186.  The 
USTR  Reading!  Room  is  open  to  the 
public  from  9:1 10  a.m.  to  12  noon,  and 
from  1:00  p.m.  to  4:00  p.m.,  Monday 
through  Fridaj ,  and  is  located  in  Room 
101. 

Frederick  L.  Montgomery, 
Chairman,  Trad^  Policy  Staff  Committee. 
[PR  Doc.  99-7181  Filed  1-11-99;  8:45  am) 

BILUNO  COOC  31MI«1-M 


OFFICE  OF  THE  UNriED  STATES 
TRADE  REPRISENTATIVE 

Request  for  CDmments  Concerning 
Compliance  Witti  Telecommunications 
Trade  Agreements  and  Marltet 
Opportunities  tor  Electronic 
Commerce 

AQENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  request  for  public 

comment. 

T 

SUMMARY:  Pur^ant  to  sections  1372  and 
1377  of  the  Oiinibus  Trade  and 
CompetitiveneBS  Act  of  1988  (19  U.S.C. 
3107),  the  Office  of  the  United  States 
Trade  Representative  (USTR)  is 
reviewing,  and  requests  comments  on: 
the  operation  and  effectiveness  of  the 
World  Trade  Organization  (WTO)  Basic 
Telecommuniiiations  Agreement,  other 
WTO  agreements  affecting  market 
opportunities  for  telecommunications 


products  and  services  of  the  United 
States,  the  North  American  Free  Trade 
Agreement  (NAFTA),  and  other 
telecommunications  trade  agreements 
with  Japan,  Korea,  Mexico  and  Taiwan; 
technical  assistance  for  compliance  with 
telecommunications  commitments;  and 
issues  affecting  market  opportunities  for 
electronic  commerce.  The  USTR  will 
conclude  the  review  on  March  31, 1999. 
DATES:  Comment  are  due  by  noon  on 
Tuesday,  February  16,  1999. 
ADDRESSES:  Comments  must  be 
submitted  to  Gloria  Blue,  Executive 
Secretcuy,  Trade  Policy  Staff  Committee, 
ATTN:  Section  1377  Comments.  Office 
of  the  United  States  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Corbett,  Office  of  Industry, 
(202)  395-9586;  or  Joanna  Mcintosh, 
Office  of  the  General  Counsel,  (202) 
395-7203. 

SUPPLEMENTARY  INFORMATION:  Section 
1377  of  the  Omnibus  Trade  cUid 
Competitiveness  Act  of  1988  requires 
the  USTR  to  review  annually  the 
operation  and  effectiveness  of  all  U.S. 
trade  agreements  regarding 
telecommunications  products  and 
services  of  the  United  States  that  are  in 
force  with  respect  to  the  United  States. 
The  purpose  of  the  review  is  to 
determine  whether  any  act,  policy,  or 
practice  of  a  country  that  has  entered 
into  a  telecommunications  trade 
agreement  is  not  in  compliance  with  the 
terms  of  such  agreement,  or  otherwise 
denies  to  U.S.  firms,  within  the  context 
of  the  terms  of  such  agreements, 
mutually  advantageous  market 
opportunities.  For  the  current  review, 
the  USTR  seeks  comments  on  whether: 

(1)  Any  WTO  members  appear  not  to 
be  in  compliance  with  their  specific 
commitments  under  the  WTO  Base 
Telecommimications  Agreement  or  with 
other  WTO  obligations,  e.g.,  the  WTO 
General  Agreement  on  Trade  in  Services 
(GATS),  including  the  Annex  on 
Telecommunications  (GATS),  that  affect 
market  opportunities  for  U.S. 
telecommunications  products  and 
services;  and 

(2)  Canada  or  Mexico  have  failed  to 
comply  with  their  commitments  under 
NAFTA  or  whether  Japan,  Korea, 
Mexico  or  Taiwan  have  failed  to  comply 
with  their  commitments  under  bilateral 
telecommunications  agreements  with 
the  United  States. 

Consistent  with  the  findings  and 
purposes  in  section  1372  of  the  Act,  the 
USTR  also  seeks  comments  on: 

(3)  What  foreign  countries' 
compliance  with  their 
telecommunications  trade  agreement 


commitments  would  benefit  most  from 
bilateral  or  multilateral  technical 
assistance,  especially  with  respect  to  the 
pro-competitive  regulatory 
commitments  made  under  the  of  WTO 
Basic  Telecommunications  Agreement; 
and 

(4)  Issues  affecting  market 
opportunities  for  electronic  commerce 
(e.g.,  the  Internet  and  other  interactive 
computer  services)  as  advanced 
telecommunications  capabilities  are 
deployed  in  foreign  countries. 

WTO  Basic  Telecommunications 
Agreement 

The  GATS  contains  general 
obligations  that  apply  to  all  members 
and  services  whether  or  not  listed  in 
WTO  members'  schedules  and  specific 
obligations  that  apply  only  to  services 
scheduled  by  a  member.  "The  Fourth 
Protocol  to  the  GATS  is  the  legal 
instrument  embodying  seventy  WTO 
members'  basic  telecommunications 
services  commitments  under  the  GATS. 
The  Fourth  Protocol  is  generally 
referred  to  as  the  WTO  Basic 
Telecommunications  Agreement.  The 
agreement  entered  into  force  on 
February  6, 1998  and  65  WTO  members 
have  accepted  it  thus  far.  A  description 
of  each  member's  specific  commitments 
as  embodied  in  the  agreement  is 
available  at  www.wto.org. 

The  WTO  Basic  Telecommunications 
Agreement  encompasses  commitments 
in  three  areas:  market  access,  national 
treatment  (including  investment),  and 
pro-competitive  regulatory  principles. 
For  coimtries  making  full  commitments: 
their  market  access  commitments  open 
local,  long-distance  and  international 
service  through  any  means  of  network 
technology,  either  on  a  facilities  basis  or 
through  resale  of  existing  network 
capacity;  their  national  treatment 
commitments  ensure  treatment  no  less 
favorable  to  U.S.  services  or  service 
suppliers  than  to  services  or  service 
suppliers  of  the  WTO  member  making 
the  commitment  (e.g.,  U.S.  companies 
can  acquire,  establish  or  hold  a 
significant  stake  in  foreign 
telecommimications  companies  to  the 
same  extent  as  companies  of  the  WTO 
member  making  the  commitment);  and 
the  pro-competitive  regulatory 
principles,  set  forth  in  a  Reference  Paper 
and  incorporated  in  the  members' 
schedules,  commit  members  to  establish 
independent  regulatory  bodies, 
guarantee  that  U.S.  companies  will  be 
able  to  interconnect  with  networks  in 
foreign  countries  at  fair  prices,  forbid 
anti-competitive  practices  such  as  cross- 
subsidization,  and  mandate 
transparency  of  government  regulations 
and  licensing. 
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The  USTR  seeks  comment  on  whether 
any  WTO  members  that  have  accepted 
the  WTO  Basic  Telecommunications 
Agreement  have  not  made  the  necessary 
legislative  or  regulatory  changes  to 
implement  their  commitments,  or 
permit  acts,  policies,  or  practices  in 
their  markets  that  do  not  appear  to  be 
in  compliance  with  these  commitments. 
In  addition,  the  USTR  seeks  comments 
on  whether  any  WJO  members  permit 
acts,  policies,  or  practices  that  do  not 
appear  to  be  in  compliance  with  other 
WTO  obligations,  e.g.  the  GATS,  that 
affect  market  opportimities  for 
telecommimications  products  and 
services  of  the  United  States. 

NAFTA  and  Bilateral  Trade 
Agreements 

The  USTR  seeks  comments  on  the 
operation  and  effectiveness  of  NAFTA 
and  the  following  bilateral  trade 
agreements  regarding 
telecommunications  products  and 
services.  See  63  FR  1140  (January  8, 
1998)  for  further  information  concerning 
these  agreements  and  USTER  Press 
Release  98-38  (available  at 
www.ustr.gov)  for  the  results  of  the 
1997-98  section  1377  review 
concerning  these  agreements. 

Canada:  NAFTA  Chapter  13  and  other 
telecommunications-related  provisions. 

Japim:  The  Nippon  Telephone  and 
Telegraph  (NTT)  agreement,  which 
expires  on  June  30,  1999;  the  1994  U.S.- 
Japan Public  Sector  Procurement 
Agreement  on  Telecommunications 
Products  and  Services;  and,  additional 
telecommunications  trade  agreements 
with  Japan,  including  a  series  of 
agreements  on:  international  value- 
added  network  services  (IVANS)  (1990- 
91);  open  government  procurement  of 
all  satellites,  except  for  government 
research  and  development  (R&D) 
satellites  (1990);  network  channel 
terminating  equipment  (NCTE)  (1990); 
and  cellular  and  third-party  radio 
systems  (1989)  and  cellular  radio 
systems  (1994). 

Korea:  Agreements  in  the  areas  of 
protection  of  intellectual  property  rights 
(IPR),  type  approval  of 
telecommunications  equipment, 
transparent  standard-setting  processes 
and  non-discriminatory  access  to  Korea 
Telecommunications'  procurement  of 
telecommunications  products. 

Mexico:  NAFTA  Chapter  13  and  other 
telecommunications-related  provisions; 
and,  the  1997  understanding  regarding 
test  data  acceptance  agreements 
between  product  safety  testing 
laboratories. 

Taiwan:  The  February  1998  agreement 
on  WTO  accession  commitments  in 
♦elecommimications  services  and 


interconnection  pricing  for  provision  of 
wireless  services  in  Taiwan;  and,  the 
July  1996  agreement  on  the  licensing 
and  provision  of  wireless  services 
through  the  establishment  of  a 
competitive,  transparent  and  fair 
wireless  market  in  Taiwan. 

Technical  Assistance 

The  USTR  also  seeks  comments  on 
what  foreign  coimtries'  compliance  with 
their  telecommunications  trade 
agreement  commitments  would  benefit 
most  from  bilateral  or  multilateral 
technical  assistance,  especially  with 
respect  to  the  pro-competitive 
regulatory  commitments  made  under 
the  WTO  Basic  Telecommunications 
Agreement.  The  USTR's  goal  is  to 
collect  information  that  will  help  to 
refine  U.S.  government  programs  and 
U.S.  policies  towards  relevant 
multilateral  organizations.  This  will 
assist  concerned  agencies  in  giving  due 
weight  to  technical  assistance  activities 
in  support  of  implementation  of 
teleconununications  trade  commitments 
imder  the  WTO. 

Global  Electronic  Commerce 

On  November  30, 1998,  the  President 
of  the  United  States  reported  on  the 
progress  that  the  United  States  has  made 
in  the  past  fifteen  months  on 
implementing  the  July  1997 
"Framework  for  Global  Electronic 
Commerce"  and  laimched  five  new 
initiatives,  including  an  initiative  to 
eliminate  foreign  barriers  to  the 
deployment  of  advanced 
telecommunications  capabilities.  See 
U.S.  Government  Working  Group  on 
Electronic  Commerce,  First  Annual 
Report.  November  1998  (available  at 
www.ecommerce.gov).  The  particular 
focus  of  this  initiative  will  be  to  identify 
issues  that  affect  the  competitive 
international  marketplace  for  Internet 
and  other  interactive  computer  services 
as  advanced  telecommunications 
capabilities  are  deployed  in  foreign 
countries.  Accordingly,  the  USTR  seeks 
comments  on  issues  affecting  market 
opportunities  for  electronic  commerce 
in  foreign  countries. 

Public  Comment:  Requirements  for 
Submissions 

USTR  requests  conmients  on:  the 
operation  and  effectiveness  of  the  WTO 
Basic  Telecommunications  Agreement, 
other  WTO  agreements  affecting  market 
opportujiities  for  telecommimications 
products  and  services  of  the  United 
States,  the  NAFTA,  and  other 
telecommunications  trade  agreements 
v«th  Japan,  Korea,  Mexico,  and  Taiwan; 
technical  assistance  for  compliance  with 
telecommunications  commitments;  and 


issues  affecting  market  opportunities  for 
electronic  commerce.  All  comments 
must  be  in  English,  identify  on  the  first 
page  of  the  comments  the 
telecommunications  trade  agreement(s) 
discussed  therein,  be  addressed  to 
Gloria  Blue,  Executive  Secretary,  TPSC, 
ATTN:  Section  1377  Comments.  Trade 
PoUcy  Staff  Committee.  Office  of  the 
U.S.  Trade  Representative,  and  be 
submitted  in  15  copies  by  noon  on 
Tuesday,  February  15,  1999. 

All  comments  will  be  placed  in  the 
USTR  Reading  Room  for  inspection 
shortly  after  the  filing  deadline,  except 
business  Confidential  information 
exempt  horn  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  information  submitted  in 
accordance  with  15  CFR  2003.6,  must  be 
clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  of 
15  copies,  and  must  be  accompanied  by 
15  copies  of  a  nonconfidential  summary 
of  the  confidential  information.  The 
nonconfidential  summary  will  be  placed 
in  the  USTR  Public  Reading  Room. 

An  appointment  to  review  the 
comments  may  be  made  by  calling 
Brenda  Webb  at  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon,  and 
from  1:00  p.m.  to  4:00  p.m.,  Monday 
through  Friday,  and  is  located  in  Room 
101. 

Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
|FR  Doc.  99-717  Filed  1-11-99;  8:45  ami 
BILUNO  CODE  31WM)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  on  December  31,  1998.  This 
publication  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Coimsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  400 
7th  Street,  SW.,  Suite  PL  20Q-A, 
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Washington.  D<t  20590;  telephone 
number  (202)  ^66-4118. 
SUPPLEMENTARY  INFORMATION:  The 
AdministrativelProcedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  pubhc  inspection  and 
copying  current  indexes  containing 
identifying  infdnnation  regarding 
materials  requited  to  be  made  available 
or  published.  5:U.S.C.  552(a)(2).  In  a 
notice  issued  oh  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17,  1990),  the  FAA 
announced  the  public  availability  of 
several  indexesp  and  summaries 
providing  identifying  information  about 
the  decisions  a|id  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority.  In  the 
same  notice,  the  FAA  provided 
information  about  the  rules  of  practice 
governing  hearings  and  appeals  of  civil 
penalty  action^  set  forth  in  14  CFR  part 
13,  subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator'^  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FA/  >  also  maintains  a 
cumulative  subject-matter  index  and 
digests  organized  by  order  number.  The 
indexes  are  published  on  a  quarterly 
basis  (i.e.,  January,  April,  July,  and 
October.) 

The  FAA  fir^t  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30,  1990.  55  FR 
45984;  Octobe^  31,  1990.  The  FAA 
announced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cuniulatively  and  that  the 
order  number  index  would  be  non- 
ciunulative.  Tqe  FAA  announced  in  a 
later  notice  thajt  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penalty  decisions 
for  the  previou^  year.  58  FR  5044;  1/19/ 
93.  j 

The  previous  quarterly  publications  of 
the  indexes  ha^e  appeared  in  the 
Federal  Register  as  follows: 


Dates  of  quarl  er 


11/1/89-9/30/90 

10/1/90-12/31/9(1 
1/1/91-3/31/91  ... 


Administrative 
Continuance 


Federal  Register 
publication 


55  FR  45984;  10/31/ 
90. 

56  FR  44886;  2/6/91. 
56  FR  20250;  5/2/91. 


Dates  of  quarter 

Federal  Register 
publication 

4/1/91-6A30/91  

7/1/91-9/30/91  

10/1/91-12/31/91  

1/1/92-3/31/92 

4/1/92-6/30/92 

7/1/92-9/30/92 

56  FR  31984;  7/12/91. 

56  FR  51735;  10/15/ 
91. 

57  FR  2299;  1/21/92. 
57  FR  12359;  4/9/92. 
57  FR  32825;  7/23«2. 
57  FR  48255;  10/22/ 

10/1/92-12/31/92 

1/1/93-3/31/93 

92. 
58  FR  5044;  1/19/93. 
58  FR  21199;  4/19/93. 

4/1/93-6/30/93 

7/1/93-9/30/93 

58  FR  42120;  8/6/93. 
58  FR  58218;  10/29/ 

10/1/93-12/31/93 

1/1/94-3/31/94 

4/1/94-6/30/94 

93 
59  FR  5466;  2/4/94. 
59  FR  22196;  4/29/94. 
59  FR  39618;  8/3/94. 

7/1/94-12/31/94   

1/1/95-3/31/95 

60  FR  4454;  1/23/95. 
60  FR  19318;  4/17/95. 

4/1/95-6/30/95 

60  FR  36854;  7/18/95. 

7/1/95-9/30/95 

60  FR  53228;  10/12/ 

10/1/95-12/31/95 

1/1/96-3/31/96 

61  FR  1972;  1/24/96. 
61  FR  16955;  4/18/96. 

4/1/96-6/30/96 

61  FR  37526;  7/18/96. 

7/1/96-9/30/96 

61  FR  54833;  10/22/ 

10/1/96-12/31/96 

1/1/97-3/31/97 

4/1/97-6/30/97 

7/1/97-9/30^7 

96. 
62  FR  2434;  1/16/97. 
62  FR  24533;  5/2/97. 
62  FR  38339;  7/17/97. 
62  FR  53856;  10/16/ 

December  1,  1997,  is  set  forth  at  the  end 
of  this  notice. 


10/1/97-12/31/97 
1/1/98-3/31/98.... 
4/1/98-6/30/98  .... 
7/1/98-9/30/98  .... 


97. 

63  FR  3373;  1/22/98. 
63  FR  19559;  4/20/98. 
63  FR  37914;  7/14/98. 
63  FR  57729;  10/18/ 

98. 


Availability  of  Decisions  and  Orders. 
The  civil  penalty  decisions  and  orders, 
and  the  indexes  and  digests  are 
available  in  FAA  offices.  Also,  the 
Administrator's  civil  penalty  decisions 
have  been  published  by  commercial 
publishers  (Hawkins  Publishing 
Company  and  Clark  Boardman 
Callsdian)  and  are  available  on  computer 
on-line  services  (Westlaw,  LEXIS, 
CompuServe  and  FedWorld).  A  list  of 
the  addresses  of  the  FAA  offices  where 
the  civil  penalty  decisions  may  be 
reviewed  and  information  regarding 
these  commercial  publications  and 
computer  databases  appear  at  the  end  of 
this  notice. 

Accessibility  through  the  Internet. 
Information  regarding  the  accessibility 
over  the  Internet  of  documents 
contained  in  the  FAA  Civil  Penalty 
Docket  in  non-security  cases  in  which 
the  complaint  was  filed  on  or  after 


Civil  Penalty  Actions — Orders  Issued  by 
the  Administrator  Order  Number  Index 

(This  index  includes  all  decisions  and  orders 
issued  by  the  Administrator  from  January  1, 
1998,  to  December  31, 1998.) 

98-1  Virginia  S.  Taylor. 

2/18/98  CP95WP0231 


98-2 
3/12/98 

Paul  A.  Caw 
CP96NM0106 

98-3 
3/12/98 

Thomas  Fedele 
CP94EA0289 

98-4 
3/12/98 

Larry's  Flying  Service 
C:P97AL0002 

98-5 
3/19/98 

James  K.  Squire 
CP97WP0007 

98-6 
4/7/98 

Continental  Airlines 
CP97NM0003 

98-7 
4/7/98 

City  of  Los  Angeles,  Di 

Airports 
CP96WP0046 

98-8 

5/4/98 

Paul  A.  Can 
CP96NM0106 

98-9 
5/4/98 

Continental  Express 
CP97EA0O49 

98-10 
5/8/98 

Daniel  B.  Rawlings 
CP97WP0025 

98-11 
6/16/98 

TWA 
CP96NE0294 

98-12 
6/16/98 

David  G.  Stout 
CP96WP0304 

98-13 
6/16/98 

Air  St.  Thomas 
CP97SO0007 

98-14 
7/3/98 

Larry's  Flying  Service 
CP97AL0002 

98-15 
7/13/98 

James  K.  Squire 
CP97WP0007 

98-16 
8/13/98 

Blue  Ridge  Airlines 
CP97NM0024 

98-17 
9/11/98 

Blue  Ridge  Airlines 
CP97NM0024 

98-18 
10/9/98 

General  Aviation,  Inc. 
CP96NM0112 

98-19 
10/9/98 

Peter  A.  Martin  &  James 

worski 
CP97WP0041 

98-20 
10/9/98 

Richard  S.  Koenig 
CP97WP0031 

98-21 
10/9/98 

Ottoe  L.  Blankson 
CP97EA0024 

98-22 
11/10/98 

Northwest  Airlines 
CP96GL0237 

98-23 
11/24/98 

Instead  Balloon  Services 
CP97WP0047 

98-24 
12/18/98 

Peter  W.  Stevens 
CP97EA0025 

98-25 
12/23/98 

Howard  Gotbetter 
CP98EA0051 

of 


C.  Ja- 


Civil  Penalty  Actions — Orders  Issued  By  the  Administrator 

Subject  Matter  Index 

(Current  as  of  December  31,  1998.) 

^w  Judges — Power  and  Authority: 
of  hearing , 91-11  Continental  Airlines;  92-29  Haggland. 
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Credibility  findings  90-21  Carroll;  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air;  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 
98-18  General  Aviation. 

Default  Judgment 91-11  Continental  Airlines;  92-47  Cornwall;  94-8  Nunez;  94-22 

Harkins;  94-28  Toyota;  95-10  Diamond;  97-28  Continental  Air- 
lines; 97-33  Rawlings;  98-13  Air  St.  Thomas. 
Discovery 89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter;  93-10  Costello. 

Expert  Testimony  94-21  Sweeney. 

Granting  extensions  of  time ; 90-27  Gabbert. 

Hearing  location  92-50  Cullop. 

Hearing  request 93-12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 

Rayner. 

Initial  Decision 92-1  Costello;  92-32  Bamhill. 

Lateness  of 97-31  Sanford  Air. 

Should  include  requirement  to  file  app>eal  brief  in  decision       98-5  Squire. 
Jurisdiction: 

Generally 90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  Bamhill. 

After  issuance  of  order  assessing  civil  penalty 94-37  Houston;  95-19  Rayner;  97-33  Rawlings. 

When  complaint  is  withdrawn ;    94-39  Kirola. 

Motion  for  Decision 92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley; 

96-24  Horizon;  98-20  Koeng. 
No  authority  to  extend  due  date  for  the  late  Answer  without    92-28  Atlantic  World  Airways;  97-18  Robinson;  98-4  Larry's  Flying 
showing  of  good  cause.  (See  also  Answer).  Service. 

Notice  of  Hearing 92-31  Eaddy. 

Regulate  proceedings 97-20  Werle. 

Sanction 90-37  Northwest  Airiines;  91-54  Alaska  Airlines;  94-22  Harkins; 

94-28  Toyota. 

Service  of  law  judges  by  parties 97-18  Robinson. 

Vacate  initial  decision 90-20  Degenhardt;  92-32  Bamhill;  95-6  Sutton. 

Aerial  Photography 95-25  Conquest  Hilicopters. 

Agency  Attorney 93-13  Medel. 

Air  Carrier:  ' 

Agentyindependent  contractor  of 92-70  USAir. 

Careless  or  Reckless  92-48  &  92-70  USAir;  93-18  Westair  Commuter. 

Duty  of  care: 

Non-delegable 92-70  USAir;  96-16  Westair  Commuter;  96-24  Horizon;  97-8  Pa- 
cific Av.  d/b/a  Inter-Island  Helicopters. 
Employee 93-18  Westair  Commuter;  97-8  Pacific  Av.  d/b/a/  Inter-Island  Heli- 
copters. 

Ground  Security  Coordinator,  Failure  to  provide  96-16  WestAir  Commuter. 

Intoxicated  Passenger: 

Allowing  to  board  98-11  TWA. 

Serving  alcohol  to  98-11  TWA. 

Liability  for  employees'  acts/omissions  in  scope  of  employment      98-11  TWA. 
Aircraft  Maintenance  (See  also  airworthiness,  Maintenance  Manual): 

Generally  — 90-11  Thunderbird  Accessories:  91-«  Watts  Agricultural  Aviation: 

93-36  &  94-3  Valley  Air;  94-38  Bohan;  95-11  Horizon;  96-3 
America  West  airlines;  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters; 97-9  Alphin;  97-10  Alphin;  97-11  Hampton;  97-30 
Emery  Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General 
Aviation. 

Acceptable  methods,  techniques,  and  practices 96-3  America  West  Airlines. 

After  certificate  revocation  92-73  Wyatt. 

Airworthiness  Directive,  compliance  with  96-18  Kilrain;  97-9  Alphin. 

Inspection 96-18  Kilrain;  97-10  Alphin. 

Major/minor  repairs  96-3  America  West  Airlines. 

Minimum  Equipmenfl^ist  (MEL)  94-38  Bohan;  95-11  Horizon;  97-11  Hampton;  97-21  Delta;  97-30 

Emery  Worldwide  Airlines. 
Aircraft  Records: 

Aircraft  Operation  91-8  Watts  Agricultural  Aviation. 

Flight  and  Duty  Time 96-4  South  Aero. 

Maintenance  Records 91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse;  97-30  Emery 

Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General  Aviation. 

"Yellow  tags" 91-8  Watts  Agricultural  Aviation. 

Aircraft  Weight  and  Balance  (See  Weight  and  Balance) 
Airmen: 

Pilots 91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  93-17  Metcalf. 

Altitude  deviation  92-49  Richardson  &  Shimp. 

Careless  or  Reckless  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  92-47  Comwall;  93-17  Metcalf;  93-^9  Sweeney;  96-17 
Fenner. 
Flight  time  limitations 93-11  Merkley. 
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Follow  Alt  Instruction 


Low  Flight 
Owner's  ret  ponsibility 
See  and  Ayoid 
Air  Operations 
Air  Carrier 


\rea  (AOA): 
Responsibilities 


Airport  Operator  Responsibilities 


Badge  Display 
Definition  ( if ... 


Exclusive  i  Teas 


Airport  Security  Program  (ASP): 
Compliancd  with  


Resp>onsibi 


ities  . 


Air  Traffic  Conjrol  (ATC): 
Error  as  mitigating  factor 
Error  as  exonerating  factor 
Ground  Co  itrol 
Local  Cont  ol 
Tapes  &  Tr  uiscripts 

Airworthiness 


Amicus  Curiae 

Answer: 

ALJ  may 
shown 
Reply  to 
Timeliness 


Briefs 

nt>t  extend  due  date  for  late  Answer  unless  good  cause 


eajch  numbered  paragraph  in  the  complaint  required  .... 
of  answer  


What  consi  itutes  

Appeals  (See  also  Filing;  Timeliness;  Mailing  Rule): 
Briefs,  Genbrally  


Additional 


Appeal  di: 
Appeal  dismissed 
Appellate 
Court  of  Abpeals 
Good  (^u 


Appeal  Brief . 


snissed  as  premature  

as  moot  after  complaint  withdrawn  .... 

iirguments  • 

appeal  to  (See  Federal  Courts):, 
use  for  Late-Filed  Brief  or  Notice  of  Appeal 


Motion  to 
Perfecting 


/acate  construed  as  a  brief 
in  Appeal,  generally 


Extens  ion  of  Time  for  (good  cause  for) 


91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp. 
92-47  Cornwall;  93-17  Metcalf. 
96-17  Fenner. 
93-29  Sweeney. 

90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 

Lines. 
90-19  Continental  Airlines;  91-4  (Airport  Operator];  91-18  (Airport 

Operator);  91-40  [Airport  Operator);  91-41   [Airport  Operator); 

91-58  [Airport  Operator);  96-1  [Airport  Operator);  98-7  LAX. 
91-4  [Airport  Operator);  91-33  Delta  Air  Lines. 
90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 

Operator). 
90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 

Operator);  98-7  LAX. 

91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 
Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator); 
94-1  Delta  Air  Lines;  96-1  [Airport  Op)erator);  97-23  Detroit  Met- 
ropolitan; 98-7  LAX;  Airport  Operator. 

90-12  Continental  Airlines;  91-4  [Airport  Operator);  91-18  [Airport 
Operator);  91-40  [Airport  Operator);  91-41  [Airport  Operator); 
91-58  [Airport  Operator);  96-1  [Airport  Operator);  97-23  Detroit 
Metropolitan. 

91-12  &  91-31  Terry  *  Menne. 

91-12  &  91-31  Terry  &  Menne;  92-40  Wendt. 

91-12  Terry  &  Menne;  93-18  Westair  Commuter. 

91-12  Terry  &  Menne. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

91-8  Watts  Agricultural  Aviation;  91-10  Flight  Unlimited;  92-48  & 
92-70  USAir;  94-2  Woodhouse;  95-11  Horizon;  96-3  America 
West  Airlines;  96-18  Kilrain;  94-25  USAir;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton;  97-21  Deha;  97-30  Emery  Worldwide  Airlines;  97-32 
Florida  Propeller;  98-18  General  Aviation. 

90-25  Gabbert. 

95-28  Atlantic  World  Airways;  97-18  Robinson;  97-33  Rawlings; 
98-4  Larry's  Flying  Service. 

98-21  Blankson. 

90-3  Metz;  90-15  Playter;  92-32  Bamhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic  World 
Airways;  97-18  Robinson;  97-19  Missirlian;  97-33  Rawlings;  97- 
38  Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-13  Air  St. 
Thomas. 

92-32  Bamhill;  92-75  Beck;  97-19  Missirlian. 

89-^  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 
Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez;  95-13 
Kilrain. 

92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter;  93-28  Strohl;  94- 
4  Northwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton;  97-22 
Sanford  Air;  97-34  Continental  Airlines;  97-38  Air  St.  Thomas; 
98-18  General  Aviation. 

95-19  Rayner. 

92-9  Griffin. 

92-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 
91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
92-39  Beck;  92-41  Moore  &  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen; 
93-27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse; 
95-25  Conquest.  97-6  WRA  Inc.;  97-7  Stalling;  97-28  Continen- 
tal; 97-38  Air  St.  Thomas;  98-1  V.  Taylor;  98-13  Air  St.  Thomas. 

91-11  Continental  Airlines. 

92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez;  94-13 
Kilrain;  96-5  Alphin  Aircraft;  98-20  Koenig. 

89-8  Thunderbird  Accessories;  91-26  Britt  Airways;  91-32  Bargen; 
91-50  Costello;  93-2  &  93-3  Wendt;  93-24  Steel  City  Aviation; 
93-32  Nunez;  98-5  Squire;  98-15  Squire. 
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Notice  of  appeal  construed  as  appeal  brief 


What  Constitutes 


Failure  to 89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories;  90- 

35  P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43,  91-44,  91-46  &  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen:  92-34  Carrel!;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien:  92-56 
Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-8  Nunez;  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation;  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page;  94-26  French  Aircraft;  94-34  American 
International  Airways;  94-35  American  International  Airways; 
94-36  American  International  Airways;  95-4  Hanson;  95-22  & 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center;  96-13  Winslow; 
97-3  [Airport  Operator),  97-6  WRA,  Inc.;  97-15  Houston  &  John- 
son County;  97-35  Gordon  Air  Services;  97-36  Avcon;  97-37 
Roush;  98-10  Rawlings. 

92-39   Beck;   94-15   Columna;   95-9   Woodhouse;   95-23   Atlantic 

World  Airways;  96-20  Missiriian;  97-2  Sanford  Air;  98-5  Squire; 
98-17  Blue  Ridge  Airlines;  98-23  Instead  Balloon  Services. 

90-4  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  Giuffiida; 

92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23   Perez,  94-30 
Columna:  95-9  Woodhouse;  95-23  Atlantic  World  Airways;  96- 
20  Missiriian;  97-2  Sanford  Air. 
Service  of  brief: 

Failure  to  serve  other  party  „ 92-17  Giuftida;  92-19  Cornwall. 

Timeliness  of  Notice  of  Appeal  90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe; 

93-27  Simmons;  95-2  Meronek;  95-9  Woodhouse;  95-15  Alphin 
Aviation;  96-14  Midtown  Neon  Sign  Corp.;  97-7  &  97-17  Stal- 
lings;  97-28  Continental:  97-38  Air  St.  Thomas;  98-1  V.  Taylor; 
98-13  Air  St.  Thomas;  98-16  Blue  Ridge  Airiines;  98-17  Blue 
Ridge  Airlines;  98-21  Blankson. 

Withdrawal  of 89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman; 

90-6  Dabaghian:  90-7  Steele:  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander.  90-30 
Steidinger;  90-34  D.  Adams:  90-40  &  90-41  Westair  Commuter 
Airlines;  91-1  Nestor;  91-5  Jones;  91-6  Lowery;  91-13  Kreamer; 
91-14  Swanton;  91-15  Knipe:  91-16  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
lines; 91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  ContinenUl 
Airlines:  91-29  Smith;  91-34  GASPRO:  91-35  M.  Graham:  91-36; 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex- 
press: 91-49  Shields:  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
GrifTm;  91-60  Brinton;  92-2  KoUer:  92-4  Delta  Air  Lines:  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronbei;g; 
92-22,  92-23,  92-24,  92-25.  92-26  &  92-28  Delta  Air  Lines;  92- 
33  Port  Authority  of  NY  &  NJ;  92-42  Jayson;  92-43  Delta  Air 
Lines:  92-44  Owens;  92-53  Humble;  92-54  &  92-55  Northwest 
Airlines;  92-60  Costello;  92-61  Romerdahl:  92-62  USAir;  92-63 
Schaefer;  92-64  &  92-65  Delta  Air  Lines;  92-66  Sabre  Associates 
&  Moore;  92-79  Delta  Air  Lines;  93-1  Powell  &  Co.;  93-4  Harrah; 
93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines;  93-22 
Yannotone;  93-26  Delta  Air  Lines;  93-33  HPH  Aviation:  93-9  B  & 
G  Instruments;  94-10  Boyle;  94-11  Pan  American  Airways;  94-13 
Boyle:  94-14  B  &  G  Instruments:  94-16  Ford;  94-33  Trans  Worid 
Airlines;  94-41  Dewey  Towner;  94-42  Taylor;  95-1  Diamond 
Aviation:  95-3  Delta  Air  Lines;  95-5  Araya;  95-6  Sutton;  95-7 
Empire  Airlines;  95-20  USAir;  95-21  Faisca;  95-24  Delta  Air 
Lines:  96-7  Delta  Air  Lines;  96-8  Empire  Airlines;  96-10  USAir, 
96-11  USAir,  96-12  USAir;  96-21  Houseal;  97-4  (Airport  Opera- 
tori:  97-5  WestAir;  97-25  Martin  &  Jaworski;  97-26  Delta  Air 
Lines;  97-27  Lock  Haven;  97-39  Delta  Air  Lines;  98-9  Continen- 
tal Express. 

Assault  (See  also  Battery,  and  Passenger  Misconduct)  96-6  Ignatov;  97-12  Mayer. 

"Attempt" 89-5Schultz. 

Attorney  Conduct: 

Obstreperous  of  Disruptive  94-39  Kirola. 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System 90-39  Hart:  91-12  Terry  &  Menne;  92-49  Richardson  ft  Shimp. 

Baggage  Matching 98-6  Continental. 

Balloon  (Hot  Air)  94-2  Woodhouse. 

Bankruptcy 91-2  Continental  Airlines. 

Battery  (See  also  Assault  and  Passenger  Misconduct)  96-6  Ignatov;  97-12  Mayer. 

Certificates  and  Authorizations: 

Surrender  when  revoked 92-73  Wyatt. 

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP)  ..    91-4  (Airport  Operator):  91-18  (Airport  Opei'ptor);  91-40  (Airport 

Operator);  91-41  (Airport  Operator);  91-58  (Airport  Operator). 

Civil  Penalty  Amount  (See  Sanction) 
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Experts 


Closing  Argument  (See  Final  Oral  Argument) 

Collateral  Estoppel » 91-8  Watts  Agricultural  Aviation. 

Complaint:         f 

Complainaiit  Bound  By  _ 90-10  Webb;  91-53  Koller. 

No  Timely  Answer  to  (See  Answer) 

Partial  Disriissal/Full  Sanction  94-19  Pony  Express;  94-40  Polynesian  Airways. 

Staleness  ($ee  Stale  Complaint  Rule) 

Statute  of  limitations  (See  Statute  of  Limitations) 

Timeliness  of  complaint  91-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant. 

Withdrawal  of 94-39  Kirola;  95-6  Sutton. 

Compliance  S  ^forcement  Program: 

(FAA  Ordei  No.  2150.3A) 89-5  Schultz;  89-6  American  Airlines;  91-38  Esau;  92-5  Delta  Air 

Lines. 

Compliance /Enforcement  Bulletin  92-3  96-19  (Air  Carrier). 

Sanction  Guidance  Table  89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines; 

I  91-3  Lewis;  92-5  Delta  Air  Lines;  98-18  General  Aviation. 

Concealment  of  Weapons  (See  Weapons  Violations) 

Consolidation  of  Cases  90-12,  90-18  &  90-19  Continental  Airlines. 

Constitutionality  of  Regulations  (See  also  Double  )eopanly)  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-37  Northwest  Airlines;  96-1  [Airport  Opera- 
tor); 96-25  USAir;  97-16  Mauna  Kea;  97-34  Continental  Airlines; 
98-6  Continental  Airlines;  98-11  TWA. 

Continuance  of  Hearing 90-25  Gabbert;  92-29  Haggland. 

Corrective  Actidn  (See  Sanction) 
Counsel: 

Leave  to  withdraw 97-24  Gordon. 

No  right  to  assigned  counsel  (See  Due  Process) 
Credibility  of  W  itnesses: 

Generally  95-25  Conquest  Helicopters;  95-26  Hereth;  97-32  Florida  Propeller. 

97-9  Alphin. 

Defer  to  ALi  determination  of  90-21   Carroll;   92-3   Park;   93-17   Metcalf;   95-26  Hereth;   97-20 

Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 
98-11  TWA;  98-18  General  Aviation. 
(See  also  Witness)  90-27  Gabbert;  93-17  Metcalf;  96-3  America 
West  Airlines. 

Impeachmejit 94-4  Northwest  Aircraft  Rental. 

Reliability  <)f  Identification  by  eyewitnesses  97-20  Werle. 

De  facto  an»wer  92-32  Bamhill. 

Delay  in  initiati  ig  action  90-21  Carroll. 

Deliberative  Process  Privilege 89-6  American  Airlines;  90-12,  90-18  and  90-19  Continental  Air- 
lines. 

Deterrence  89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 

Flying  Service;  97-11  Hampton. 
Discovery: 

Deliberative  Process  Privilege 89-6  American  Airlines;  90-12,  90-18  and  90-19  Continental  Air- 
lines. 

Depositions,  generally  91-54  Alaska  Airlines. 

Notice  )f  deposition 91-54  Alaska  Airlines. 

Failure  to  Produce 90-18  and  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 

Costello. 

Sanction  for  91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

Regarding  Unrelated  Case 92-46  Sutton-Sautter. 

Double  Jeopard* 95-8  Charter  Airlines;  96-26  Midtown. 

Due  Process: 

Generally  .. , „ 89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  (Airport  Operdtor);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters. 

Before  Hndkig  a  violation  90-27  Gabbert. 

Multiple  violations  96-26  Midtown;  97-9  Alphin. 

No  right  to  Assigned  cotmsel  97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin. 

Violation  ol  89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  (Airport  Operator);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  98-19  Martin  &  Jaworski. 
EAJA: 

Adversary  Adjudication 90-17  Wilson;  91-17  and  91-52  KDS  Aviation;  94-17  TQ;  95-12 

Toyota. 

'kward _ 95-27  Valley  Air. 

Appeal  froili  ALJ  decision  95-9  Woodhouse. 

Expert  witness  fees 95-27  Valley  Air. 

Final  dispoiition ^ ^ 96-22  Woodhouse. 

Further  proceedings 91-52  KDS  Aviation. 

Jurisdictionj  over  appeal  92-74  Wendt;  96-22  Woodhouse. 

Late-fil^d  application 96-22  Woodhouse. 

Other  expenses  , 93-29  Sweeney. 

Position  of  Agency  95-27  Valley  Air. 

Prevailing  party  91-52  KDS  Aviation. 
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Special  circumstances  95-18  Pacific  Sky. 

Substantial  justification  91-52  and  92-71  KDS  Aviation;  93-9  Wendt;  95-18  Pacific  Sky; 

95-27  Valley  Air;  96-15  Valley  Air.  98-19  Martin  &  Jaworski. 

Supplementation  of  application  95-27  Valley  Air. 

Evidence  (See  "Proof  &  Evidence). 

Ex  Parte  Communications 93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 

Expert  Witnesses  (See  Witness) 
Extension  of  Time: 

By  Agreement  of  Parties 89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker 89-7  Zenkner;  90-39  Hart. 

Good  Cause  for  89-8  Thundeii)ird  Accessories. 

Objection  to 89-8  Thunderbird  Accessories;  93-3  Wendt. 

Who  may  grant 90-27  Gabbert. 

Federal  Courts 92-7  West;  97-1  Midtown  Neon  Sign;  98-8  Carr. 

Federal  Rules  of  Civil  Procedure 91-17  KDS  Aviation. 

Federal  Rules  of  Evidence  (See  also  Proof  ft  Evidence): 

Admissions  96-25  USAir. 

Settlement  Offers  95-16  Mulhall;  96-25  USAir. 

Subsequent  Remedial  Measures 96-24  Horizon;  96-25  USAir. 

Final  Oral  Ai^ument 92-3  Park. 

Firearms  (See  Weapons) 

Ferry  Flights 95-8  Charter  Airiines. 

Filing  (See  also  Appeals;  Timeliness): 

Bimien  to  prove  date  of  filing  97-11  Hampton  Air;  98-1  V.  Taylor. 

Discrepancy  between  certificate  of  service  and  postmark 98-16  Blue  Ridge  Airlines. 

Service  on  designated  representative 98-19  Martin  &  Jaworski. 

Flight  ft  Duty  Time: 

Circumstances  beyond  crew's  control: 

Generally 95-8  Charter  Airlines. 

Foreseeability 95-8  Charter  Airlines. 

Late  freight , 95-8  Charter  Airlines. 

Weather 95-8  Charter  Airlines. 

Competency  check  flights  96-4  South  Aero. 

Limitation  of  Duty  Time  95-8  Charter  Airlines;  96-4  South  Aero. 

Limitation  of  Fli^t  Time  95-8  Charter  Airlines. 

"Other  commercial  flying"  95-8  Charter  Airlines. 

Flights 94-20  Conquest  Helicopters. 

Freedom  of  Information  Act  93-10  Costello. 

Fuel  Exhaustion  95-26  Hereth. 

Guns  (See  Weapons) 

Ground  Security  Coordinator  (See  also  Air  Carrier;  Standard  Secu- 
rity Program): 

Failure  to  provide 96-16  WestAir  Commuter. 

Hazardous  Materials: 

Transportation  of.  generally 90-37  Northwest  Airiines;  92-76  Safety  Equipment;  92-77  TCI;  94- 

19  Pony  Express;  94-28  Toyota;  94-31  Smelling;  95-12  Toyota; 
96-16  Mulhall;  96-26  Midtown. 

Qvil  Penalty,  generally 92-77  TCI;  94-28  Toyota;  94-31  Smelling;  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 

Corrective  Action  92-77  TCI;  94-28  Toyota. 

Culpability  92-77  TCI;  94-28  Toyota;  94-31  Smelling. 

Financial  hardship  95-16  MulhaU. 

Installment  plan 95-16  Mulhall. 

First-time  violation 92-77  TCI;  94-28  Toyota;  94-31  Smelling. 

Gravity  of  violation  92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown;  98-2 

Carr. 

Minimum  penalty 95-16  Mulhall;  98-2  Carr. 

Number  of  violations  95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 

Redundant  violations  95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 

Criminal  Penalty 92-77  TQ;  94-31  Smalling. 

EAJA,  applicability  of  94-17  TCI;  95-12  Toyota. 

Individual  violations 95-16  Mulhall. 

Judicial  review 97-1  Midtown  Neon  Sign;  98-8  Car. 

Knowingly 92-77  TCI;  94-19  Pony  Express;  94-31  Smalling, 

Specific  hazard  class  transported: 
Combustible: 

Paint  95-16  Mulhall. 

Corrosive: 

Wet  Battery 94-28  Toyota  Motor  Sales. 

Other  92-77  TCI. 

Explosive: 

Fireworks  94-31  Smalling;  98-2  Carr. 

Flammable: 

Paint  96-26  Midtown  Neon  Sign. 

Turpentine  95-16  Mulhall. 

Radioactive  94-19  Pony  Express. 
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Hearing: 

Failure  of  ^arty  to  attend  

Informal  Conference  

Initial  Decision; 

What  constitutes  

Interference  with  crewmembers  (See  also  Passenger  Misconduct:  As- 
sault). 
Interlocutory  Appeal 


Internal  FAA  Policy  &/or  Procedures 
Jurisdiction: 

After  initial  decision  

After  Ordet  Assessing  Civil  Penalty 

After  withdrawal  of  complaint  ~ 

$50,000  LiBiit  

EAJA  cases  - 

HazMat  caies  

NTSB  I 

Knowledge  of  ooncealed  weapon  (See  also  Weapons  Violation) 

Laches  (See  De|ay  in  initiating  action). 

Mailing  Rule,  generally  


Overnight  txpress  delivery  

Maintenance  (See  Aircraft  Maintenance) 

Maintenance  Iilstruction  

Maintenance  N^anual 

Air  carrier  knaintenance  manual 

Approved/accepted  repairs 

Manufacture's  maintenance  manual 


Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance) 

Mootness,  appeel  dismissed  as  moot 

National  Aviation  Safety  Inspection  Program  (NASIP) 

National  Transportation  Safety  Board: 

Administrator  not  bound  by  NTSB  case  Law 


Lack  of  lurtsdiction  

Notice  of  Hearipg  Receipt 

Notice  of  Prop<ised  Civil  Penalty: 

Initiates  Aiition  

Signature  of  agency  attorney 

Withdrawal  of 

Operate,  generally 


Responsibi  'ty  of  aircraft  owner/operator  for  actions  of  pilot 
Oral  Argimient  before  Administrator  on  Ap|>eal: 

Decision  tq  hold  

Instructions  for  

Order  Assessing  Civil  Penalty: 

Appeal  fro^n  

Timeliness  of  request  for  hearing 

WithdrawlW 


98-23  Instead  Balloon  Services. 
94-4  Northwest  Aircraft  Rental. 

92-32  Bamhill. 

92-3  Park;  96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  98-12  Stout. 

89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan;  98-25  Gotbetter. 
89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

90-22  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-28  Strohl. 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

90-12  Continental  Airlines. 

92-74  Wendt;  96-22  Woodhouse. 

92-76  Safety  Equipment. 

90-11  Thunderbird  Accessories. 

89-5  Shultz;  90-20  Degenhardt. 

89-7  Zenkner;  90-3  Metz;  90-11  Thunderbird  Accessories;  90-39 

Hart;  98-20  Koenig. 
89-6  American  Airlines. 

93-36  Valley  Air. 

90-11  Thunderbird  Accessories;  96-25  USAir. 
96-3  America  West  Airlines, 
96-3  America  West  Airlines. 

96-3  America  West  Airlines;  97-31  Sanford  Air;  97-32  Florida  Pro- 
peller. 

92-9  GrifSn;  94-17  TCL 
90-16  Rocky  Mountain. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 
90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 
92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 
96-17  Fenner. 

92-16  Wendt. 
92-27  Wendt. 


Parachuting 

Parts  Manufactiu^r  Approval  (PMA): 

Failure  to  (^btain  

Passenger  Misconduct  

Assualty  Battery 

Interferencf  with  a  crewmember 

Smoking 

Stowing  I 
Penalty  (See  I 

Person  

Prima  Facie  Caje  (See  also  Proof  &  Evidence 

Proof  &  Evidence  (See  also  Federal  Rules  of  Evidence): 

Affirmative  Defense , 

Burden  of  I'roof  , 


92-1  Costello;  95-19  Rayner. 

95-19  Rayner, 

89-24  Metz;  90-16  Rocky  Mountain; 

97-7  Stalling. 
98-3  Fedele. 


90-22  USAir  95-19  Rayner. 


y-on  Items  

action;  Hazardous  Materials) 


Circumstantial  Evidence 


Credibility 


(See  Administrative  Law  Judges;  Credibility  of  Wit- 


Criminal  sljandard  rejected 

Qosing  Arguments  (See  also  Final  Oral  Argument) 
Extra-recom  material 


93-19  Pacific  Sky  Supply, 

92-3  Park 

96-6  Ignatov;  97-12  Mayer;  98-11  TWA. 

96-6  Ignatov;  96-12  Mayer,  98-11  TWA;  98-12  Stout 

92-37  Giuffirida. 

97-12  Mayer. 

93-18  Westair  Commuter. 

95-26  Hereth;  96-3  America  West  Airlines. 

92-123  Delta  Air  Lines;  92-72  Giuffrida;  98-6  Continental  Airlines. 
90-26  &  90-43  Widdell;  91-3  Lewis,  01-30  Trujillo;  92-13  Delta 

Airlines;  92-72  Giuftrida;  92-29  Sweeney;  97-32  Florida 
90-12,  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney;  96-3 

America  West  Airlines;  97-10  Alphin;  97-11  Hampton;  97-32 

Florida  Propeller;  98-6  Continental  AirWnes. 


91-12  Terry  ft  Menne. 
94-20  Conquest  Helicopters. 
95-26  Hereth;  96-24  Horizon. 


Hearsay 92-72  Giuffrida;  97-30  Emery  Worldwide  Airlines  9&-11  TWA. 

Offer  of  proof 97-32  Florida  Propeller. 

Preponderance  of  evidence 90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

&  91-31  Terry  &  Menne;  92-72  Giuffrida;  97-30  Emery  World- 
wide Airlines;  97-31  Sanford  Air;  97-32  Florida  Propeller;  98-3 
Fedele;  98-6  Continental  Airlines;  98-11  TWA. 
Presumption  that  message  on  ATC  tape  is  received  as  transmit-    91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 
ted. 

Presumption  that  a  gun  is  deadly  or  dangerous 90-26  Waddell;  91-30  Trujillo. 

Presumption  that  owner  gave  pilot  permission  96-17  Fenner, 

Prima  facie  case 95-26  Hereth,  96-3  America  West;  98-6  Continental  Airlines. 

Subsequent  remedial  measures  96-24  Horizon;  9&-2S  USAir. 

Substantial  evidence  92-72  Giu&ida. 

Pro  Se  Parties; 

Special  Considerations 90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 

Prosecutorial  Discretion  89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  [Airport  Operator);  92-46  Sutton-Sautter;  97-73  Wyatt;  95- 
17  Larry's  Flying  Service. 
Administrator  does  not  review  Complainant's  decision  not  to    98-2  Carr. 
bring  action  against  anyone  but  respondent. 
Reconsideration: 

Denied  by  ALJ 89-4  &  90-3  Metz. 

Granted  by  ALJ  92-32  Barnhill. 

Late  request  for 97-14  Pacific  Aviation;  98-14  Larry's  Flying  Service. 

Petition  based  on  new  material 96-23  iOlrain. 

Repetitious  petitions  96-9  (Airport  Operator). 

Stay  of  order  pending 90-31  Carroll:  90-32  Continental  Airlines. 

Redundancy,  enhancing  safety 97-11  Hampton. 

Remand 89-6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer:  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
Equipment:  94-37  Houston. 

Repair  Station  90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited;    94-2 

Woodhouse;  97-9  Alphin;  97-10  Alphin;  97-31  Sanford  Air;  97- 
32  Florida  Propeller. 

Request  for  Hearing  94-37  Houston;  95-19  Rayner. 

Constructive  withdrawal  of  97-7  Stalling;  98-23  Instead  Balloon  Services. 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of 90-12,  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation. 

Challenges  to 90-12.  90-18  &  90-19  Continental  Airiines;  90-21  Carroll:  90-37 

Northwest  Airlines. 

Effect  of  Changes  in 90-12  Carroll:  90-22  USAir;  90-38  Continental  Airlines. 

Initiation  of  Action 91-9  Continental  Airlines. 

Runway  incursions  92-40  Wendt;  93-18  Westair  Commuter. 

Sanction: 

Ability  to  Pay 89-5  Schultz;  9O-10  Webb;  91-3  Lewis;  91-38  Esau;  91-10  Flight 

Unlimited;  92-32  Barnhill;  92-37  &  92-72  Giuffrida;  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick;  93-10  Costello: 
94—4  Northwest  Aircraft  Rental:  94-20  Conquest  Helicopters:  95- 
16  Mulhall;  95-17  Larry's  Flying  Service:  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-11  Hampton;  97-16  Mauna  Kea;  98-4 
Larry's  Flying  Service;  98-11  TWA. 
Agency  policy: 

ALJ  bound  by 90-37  Northwest  Airlines;  92-46  Sutton-Sautter:  96-19  (Air  Car- 
rier). 

Changes  after  complaint  97-7  &  97-17  Stallings. 

Statements  of  (e.g.,  FAA  Order  2150.3A,  Sanction  Guidance    90-19   Continental    Airlines;   90-23    Broyles:    90-33    Cato;    90-37 
Table,  memoranda  pertaining  to).  Northwest  Airlines:  92-46  Sutton-Sautter;  96—4  South  Aero;  96- 

19  [Air  Carrier);  96-25  USAir. 

Compliance  Disposition  97-23  Detroit  Metropolitan. 

Consistency  with  Precedent 96-6  Ignatov;  96-26  Midlown;  97-30  Emery  Worldwide  Airlines; 

98-12  Stout;  98-18  General  Aviation. 
But  when  precedent  is  based  on  superceded  sanction  policy     9&-19  [Air  Carrier). 

Corrective  Action 91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  jAirport 

Operator);  92-5  Delta  Air  Lines;  93-18  Westair  Commuter:  94-28 
Toyota:  96-4  South  Aero;  96-19  (Air  Carrier);  97-16  Mauna  Kea; 
97-23  Detroit  Metropolitan;  98-6  Continental  Airhnes;  98-22 
Northwest  Airlines. 


Discovery  (See  Discovery) 
Factors  to  consider 


First-Time  Offenders  

HazMat  (See  Hazardous  Materials) 
Inexperience 


89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airiines:  91-3  Lewis; 
91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Air- 
port Operator);  92-10  Flight  Unlimited:  92-46  Sutton-Sautter:  92- 
51  Koblick:  94-28  Toyota;  95-11  Horizon;  96-19  (Air  Carrier): 
96-26  Midtown:  97-16  Mauna  Kea;  98-2  Carr. 

89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

92-10  Flight  Unlimited. 
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Payments 


HazMat) 


Partial  Dismissal  of  Complaint/Full  Sanction  (See  also  Com- 
plaint). 
Sanctions  1^  specific  cases: 
Unairviorthy  aircraft 


Passenger/baggage  matching 

Passenger  Misconduct 

Person  evading  screening  (See  also  Screening) 

Pilot  Oeviation 

Test  oj  aect  detection  

UnautI  lorized  access  


Weapo  Ds  violations 


Screening  of  Persons: 

Air  carrier  [failure  to  detect  weapon  sanction 

Air  carrier  failure  to  match  bag  with  passenger 

Entering  Sterile  Areas  

Sanction  for  individual  evading  screening  (See  also  Sanction)  .... 
Security  (See  Screening  of  Persons,  Standard  Security  Program,  Test 
Object  Detection,  Unauthorized  Access,  Weapons  Violations): 

Giving  falae  information  about  carrying  a  weapon  or  explosive 
on  board  an  aircraft. 

Sealing  of  Reccpd  

Separation  of  Inunctions  


Service  (See  at  o  Mailing  Rule:  Receipt): 

OfNPCP 

OfFNPCP 

Receipt  of 

Return  of  ( 

Valid 
Settlement 
Skydiving  . 
Smoking  .... 
Stale  Complaii^  '. 
Standard  Security 

Compliant^ 


document  sent  by  mail 
( ertified  mail  


Serv  ce 


Security  Coordinator 
Coordinator  


Checkpoin : 

Ground  Se:urity 
Statute  of  Limitations 
Stay  of  Orders 

Pending  ju|dicial  review 
Strict  Liability 


Test  Object  De  ection 


Rule  if  NPCP  not  sent 

Program  (SSP): 
with  


Proof  of  viplation 

Sanction 
Timeliness  (Se4  also  Complaint;  Filing;  Mailing  Rule;  and  Appeals): 

Burden  to  prove  date  of  filing 

Of  respon*  to  NPCP 

Of  complaint  

Of  initial  (jecision 

OfNPCP  ., 

Of  reply  brief  

Of  request;for  hearing  

Of  EAJA  atoplication  (See  EA)A-Final  disposition,  EAJA -Jurisdic- 
tion)     I 

Unapproved  Puis  (See  also  Parts  Manu&cturer  Approval)  

Unauthorized  Access: 

To  aircraft 

To  Air  Operations  Area  (AOA) „ 


95-16  Mulhall;  95-17  Larry's  Flying  Service 

95-11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 

Inter-Island    Helicopters;    97-9    Alphin;    97-10    Alphin;    97-11 

Hampton;  97-30  Emery  Worldwide  Airlines. 
90-10  Webb;  91-53  KoUer;  96-19  [Air  Carrier). 
95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 
89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 

Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Bamhill. 
94-19  Pony  Express;  94-40  Polynesian  Airways. 

97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin;  98-18 

General  Aviation. 
98-6  Continental  Airlines. 
97-12  Mayer,  98-12  Stout. 
97-20  Werle. 
92-8  Watkins. 

90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier] 
90-19  Continental  Airlines;  90-37  Northwest  Airlines;  94-1  Delta 

Air  Lines;  98-7  LAX 
90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill; 

92-46  Sutton-Sautter;  92-51  Koblick;  94-5  Grant;  97-7  &  97-17 

Stallings 

94—44  American  Airlines 

98-6  Continental  Airlines 

90-24  Bayer;  92-58  Hoedl;  97-20  Werle;  98-20  Koenig 

97-20  Werle;  98-20  Koenig 


98-24  Stevens 

97-13  Westair  Commuter;  97-28  Continental  Airlines. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  Airlines;  93- 
13  Medel. 

90-22  US  Air;  97-20  Werle. 

93-13  Medel. 

92-31  Eaddy. 

97-7  &  97-17  Stallings. 

92-18  Bargen;  98-19  Martin  &  Jaworski. 

91-50  &  92-1  Costello;  95-16  Mulhall. 

98-3  Fedele. 

92-37  Giuffi'ida;  94-18  Luxemburg. 

97-20  Werle. 

90-12,  90-18  &  90-19  Continental  Airlines;  91-33  Delta  Air  Lines; 
91-55  Continental  Airlines;  92-13  &  94-1  Delta  Air  Lines;  96-19 
(Air  Carrier);  98-22  Northwest  Airlines. 

98-22  Northwest  Airlines. 

96-16  Westair  Commuter. 

97-20  Werle. 

90-31  Carroll:  90-32  Continental  Airlines 

95-14  Charter  Airlines 

89-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator);  91-40  [Air- 
port Operator);  91-58  (Airport  Operator);  97-23  Detroit  Metropoli- 
tan; 98-7  LAX 

90-12,  90-18.  90-19,  91-9  &  91-55  Continental  Airlines;  92-13 
Delta  Air  Lines;  96-19  [Air  Carrier] 

90-18j  90-19  &  91-9  Continental  Airlines;  92-13  Delta  Air  Lines 

90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier) 

97-11  Hampton  Air;  98-1  V.  Taylor 

90-22  US  Air 

91-51  Hagwood;  93-13  Medel;  94-7  Hereth 

97-31  Sanford  Air 

92-73  Wyatt 

97-11  Hampton 

93-12  Langton;  95-19  Rayner 


93-19  PaciBc  Sky  Supply 

90-12  &  90-19  Continental  Airlines:  94-1  Delta  Air  Lines. 
90-37  Northwest  Airlines;  91-18  [Airport  Operator);  91-40  [Airport 
Operator);  91-58  [Airport  Operator);  94-1  Delta  Air  Lines. 
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Visual  Cues  Indicating  Runway,  Adequacy  of  92-40  Wendt. 

Weapons  Violations,  generally  89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91-38 
Esau;  91-53  KoUer;  92-32  Bamhill;  92-46  Sutton-Sautter:  92-51 
Koblick;  92-59  Petek-Jackson;  94-5  Grant;  94-44  American  Air- 
lines. 

Concealed  weapon 89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick. 

"Deadly  or  Dangerous"  90-26  &  90-43  Waddell;  91-30  Trujillo;  91-38  Esau. 

First-time  Offenders  89-5  Schultz. 

Intent  to  commit  violation 89-5  Schultz;  9O-20  Degenhardt;  90-23  Broyles;  90-26  Waddell; 

91-3  Lewis;  91-53  KoUer. 

Knowledge  Of  Weapon  Concealment  (See  also  Knowledge) 89-5  Schultz;  90-20  Degenhardt. 

Sanction  (See  Sanction) 

Weight  and  Balance 94-40  Polynesian  Airways. 

Witnesses  (See  also  Credibility): 

Absence  of.  Failure  to  subpoena  92-3  Park;  98-2  Carr. 

Expert  testimony  Evaluation  of 93-17  Metcalf;   94-3  Valley  Air;  94-21   Sweeney;   96-3   America 

West  Airlines;  96-15  Valley  Air;  97-9  Alphin;  97-32  Florida  Pro- 
peller. 

Expert  witness  fees  (See  EAJA) 
Regulations  (Title  14  CFR,  unless  otherwise  noted): 

1.1  (maintenance)  94-38  Bohan;  97-11  Hampton. 

1.1  (major  repair)  96-3  America  West  Airlines. 

1.1  (minor  repair)  96-3  America  West  Airlines. 

1.1  (operate)  91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 

1.1  (pwrson)  93-18  Westair  Commuter. 

1.1  (propeller)  96-15  Valley  Air. 

13.16 90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airlines; 

90-38  &  91-9  Continental  Airlines;  91-18  (Airport  Operator);  91- 
51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautter;  93-13  Medel; 
93-28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smelling;  95- 
19  Rayner;  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign; 
97-9  Alphin;  98-18  General  Aviation. 

13.201  90-12  Continental  Airlines. 

13.202  90-6  American  Airlines;  92-76  Safety  Equipment. 

13.203  90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 

lines. 

13.204  

13.205  90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92- 

32  Bamhill;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16 
Mulhall;  97-20  Werle. 

13.206  

13.207  94-39  Kirola. 

13.208  90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 

ment; 93-13  Medel;  93-28  Strohl;  94-7  Hereth;  97-20  Werle;  98- 
4  Larry's. 

13.209  90-3  Metz;  90-15  Playter;  91-18  (Airport  Operator);  93-32  Bamhill; 

92-47  Comwall;  92-75  Beck;  92-76  Safety  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  Harkins;  94-29  Sutton;  94-30 
Columna;  95-10  Diamond;  95-28  Atlantic  World  Airways;  97-7 
Stalling;'97-18  Robinson;  97-33  Rawlings;  98-21  Blankson. 

13.210 92-19  Comwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  World 
Airways;  96-17  Fenner;  97-11  Hampton;  97-18  Robinson;  97-38 
Air  St.  Thomas;  98-16  Blue  Ridge  Airlines. 

13.211  89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 

bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costello;  92-9 
GrifRn;  92-18  Bargen;  92-19  Cornwall;  92-57  Detroit  Metro. 
Wayne  County  Airport;  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt;  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton;  95-12 
Toyota;  95-28  Valley  Air;  97-7  Stalling;  97-11  Hampton;  98-4 
Larry's  Flying  Service;  98-19  Martin  &  Jaworski;  98-20  Koenig. 

13.212  90-11  Thundeii)ird  Accessories;  91-2  Continental  Airlines. 

13.213  ; 

13.214  91-3  Lewis. 

13.215  93-28  Strohl;  94-39  Kirola. 

13.216 

13.217 91-17  KDS  Aviation. 

13.218  89-6  American  Airlines;  90-11   Thunderbird  Accessories;   90-39 

Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl;  94-27  Larsen;  94-37  Houston;  95-18  Rayner;  96-16 
WestAir;  96-24  Horizon;  98-20  Koenig. 

13.219  89-6  American  Airlines;  91-2  Continental;  91-54 -Alaska  Airlines; 

93-37  Airspect;  94-32  Detroit  Metro.  Wayne  Couuty  Airport;  98- 
25  Gotbetter. 
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13.220 


13.221 
13.222 
13.223 


13.224 


13.225 
13.226 
13.227 
13.228 
13.229 
13.230 
13.231 
13.232 


13.233 


13.234 


13.235 

Part  14 
14.01  ... 
14.04  ... 


14.05  .. 
14.12  .. 
14.20  .. 

14.22  .. 

14.23  .. 
14.26  .. 
14.28  .. 
21.181 
21.303 
25.787 
25.855 
39.3  .... 
43.3  .... 
43.5  .... 
43.9  .... 


89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 
Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

92-29  Haggland;  92-32  Eaddy;  92-52  Cullop. 

92-72  Giuffrida;  96-15  Valley  Air. 

91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida;  95-26  Hereth;  96- 
15  Valley  Air,  97-11  Hampton;  97-31  Sanford  Air;  97-32  Florida 
Propeller;  98-3  Fedele;  98-6  Continental  Airlines. 

90-26  Waddell;  91-4  [Airport  Operator);  92-72  Giuffrida;  94-18 
Luxemburg;  94-28  Toyota;  95-25  Conquest;  96-17  Fenner,  97-32 
Florida  Propeller;  98-6  Continental  Airlines. 

97-32  Florida  Propeller. 

90-21  Carroll;  95-26  Hereth. 
92-3  Park. 

92-19  Cornwall;  95-26  Hereth;  96-24  Horizon. 

92-3  Park. 

89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 
32  Bamhill;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16 
Mulhall;  96-6  Ignatov;  98-18  General  Aviation. 

89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner;  89-8  Thun- 
derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation;  91-10  Graham;  91-11  Continental  Airlines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  & 
Menne;  91-32  Bargen;  91-43  &  91-44  Delta;  91-45  Park;  91-46 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
KoUer;  92-1  Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-67  USAir;  92-69  McCabe;  92-72  Giuffiida; 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Conmiuter; 
93-7  Dunn;  93-8  Nunez;  93-19  Pacific  Sky  Supply;  93-23  Allen; 
93-27  Simmons;  93-28  Strohl;  93-31  Allen;  93-32  Nunez;  94-9  B 
&  G  Instruments;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg;  94-23  Perez;  94-24  Page;  94-26  French  Air- 
craft; 94-28  Toyota;  95-2  Meronek;  95-9  Woodhouse;  95-13 
Kilrain;  95-23  Atlantic  World  Airways;  95-25  Conquest;  95-26 
Hereth;  96-1  (Airport  Operator;  96-2  Skydiving  Center;  97-1  Mid- 
town  Neon  Sign;  97-2  Sanford  Air,  97-7  Stalling;  97-22  Sanford 
Air;  97-24  Gordon  Air;  97-31  Sanford  Air;  97-33  Rawlings;  97- 
38  Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-3  Fedele;  Con- 
tinental Airlines  98-6;  LAX  98-7;  98-10  Rawlings;  98-15  Squire; 
98-18  General  Aviation;  98-19  Martin  &  Jaworski;  98-20  Koenig. 

90-19  Continental  Airlines;  90-31  Carroll;  90-32  &  90-38  Continen- 
tal Airlines;  91-4  [Airport  Operator);  95-12  Toyota;  96-9  [Airport 
Operator);  96-23  Kilrain. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  90-15 
Playter;  90-17  Wilson;  92-7  West. 

92-74  4  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

91-17  &  92-71  KDS  Aviation. 

91-17,  91-52  &  92-71  KDS  Aviation;  93-10  Costello;  95-27  Valley 
Air. 

90-17  Wilson. 

95-27  Valley  Air. 

91-52  KDS  Aviation;  96-22  Woodhouse. 

93-29  Sweeney. 

98-19  Martin  &  Jaworski. 

91-52  KDS  Aviation;  95-27  Valley  Air. 

95-9  Woodhouse. 

96-25  USAir. 

93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

97-30  Emery  Worldwide  Airlines. 

92-37  Giuffi'ida;  97-30  Emery  Worldwide  Airlines. 

92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

92-73  Wyatt;  97-31  Sanford  Air;  98-18  General  Aviation. 

96-18  Kilrain;  97-31  Sanford  Air. 

91-8  Watts  Agricultural  Aviation;  97-31  Sanford  Air;  98-4  Larry's 
Flying  Service. 
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43.13  90-11  Thunderbird  Accessories;  94-3  Valley  Air,  94-38  Bohan;  96- 

3  America  West  Airlines;  96-25  USAir;  97-9  Alphin;  97-10 
Alphin;  97-30  Emery  Worldwide  Airlines;  97-31  Sanford  Air;  97- 
32  Florida  Propeller. 

43.15 90-25  &   90-27  Gabbert;   91-8   Watts  Agricultural  Aviation;  94-2 

Woodhouse;  96-18  Kilrain. 

65.15  92-73  Wyatt. 

65.92 92-73  Wyatt. 

91.7  ~ 97-8  Pacific  Av.d/b/a  Inter-Island  Helicopters;  97-16  Mauna  Kea; 

98-18  General  Aviation. 

91.8  (91.11  as  of  8/18/90)  92-3  Park. 

91.9  (91.13  as  of  8/18/90)  90-15  Playter;  91-12  &  91-31  Ten7  &  Menne;  92-8  Watkins;  92-40 

Wendt;  92-48  USAir;  92-49  Richardson  &  Shimp;  92-47  Corn- 
wall; 92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair 
Commuter;  93-29  Sweeney;  94-29  Sutton;  95-26  Hereth;  96-17 
Fenner. 

91.11 96-6  Ignatov;  97-12  Mayen  98-12  Stout. 

91.29  (91.7  as  of  8/18/90)  „ 91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  94-4 

Northwest  Aircraft  Rental. 

91.65  (91.111  as  of  8/18/90)  91-29  Sweeney;  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90)  91-29  Sweeney. 

91.71 97-11  Hampson. 

91.75  (91.123  as  of  8/18/90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 

Richardson  ft  Shimp;  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90) 90-15  Playter;  92-47  Cornwall;  93-17  Metcalf. 

91.87  (91.129  as  of  8/18/90)  91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins. 

91.103  92-26  Hereth. 

91.111 96-17  Fenner. 

91.113  96-17  Fenner. 

91.151  9S-26  Hereth. 

91.173  (91.417  as  of  8/18/90)  91-8  Watts  Agricultural  Aviation. 

91.205  98-18  General  Aviation. 

91.213  ....- 97-11  Hampton. 

91.403  ..„ 97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-31  Sanford  Air 

91.405  ; 97-16  Mauna  Kea;  98-4  Larry's  Flying  Service;  98-18  General  Avia- 
tion. 

91.407  - ~ 98—4  Larry's  Flying  Service. 

91.417 98-18  General  Aviation. 

91.517  98-12  Stout. 

91.703 94-29  Stutton. 

105.29  98-3  Fedele;  98-19  Martin  ft  Jaworski. 

107.1  90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  (Airport  Opera- 
tor); 91-58  [Airport  Operator];  98-7  LAX. 

107.9  98-7  LAX 

107.13  ~ 90-12  &  90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-18 

[Airport  Operator);  91-40  [Airport  Operator);  91-41  [Airport  Op- 
erator); 91-58  (Airport  Operator);  96-1  [Airport  Operator);  97-23 
Detroit  Metropolitan;  98-7  LAX. 

107.20  90-24  Bayer;  92-58  Hoedl;  97-20  Werie;  98-20  Koenig. 

107.21  89-5  Schultz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26 

&  90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10 
Graham;  91-30  Trujillo;  91-38  Esau;  91-53  Koller;  92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick; 
92-59  Petek-)ackson;  94-5  Grant;  94-31  Smelling;  97-7  Stalling. 

107.25  94-30  Columna. 

108.5  90-12  90-18,  90-19.  91-2  ft  91-9  Continental  Airlines;  91-33  Delta 

Air  Lines;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 
13  ft  94-1  Delta  Air  Lines;  94-44  American  Airlines;  96-16 
WestAir;  96-19  [Air  Carrier);  98-22  Northwest  Airlines. 

108.7 90-18  ft  90-19  ContinenUl  Airiines. 

108.9 98-22  Northwest  Airlines. 

108.10  „ 96-16  WestAir. 

108.11  90-23  Broyles;  90-26  Waddell;  91-3  Lewis:  92-46  Sutton-Sautter; 

94—44  American  Airlines. 

108.13  90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

108.18  98-6  Continental  Airlines. 

121.133  90-18  Continental  Airlines. 

121.153  92-48  &  92-70  USAir;  95-11  Horizon;  96-3  America  West  Airlines; 

96-24  Horizon;  96-25  USAir,  97-21  Delta;  97-30  Emery  Worid- 

wide  Airlines. 
121.221  97-30  Emery  Worldwide  Airlines. 

121.317 : 92-37  Giuffrida;  94-18  Luxembui;g. 

121.318  92-37  Giuffrida. 

121.367  90-12  Continental  Airlines;  96-25  USAir. 

121.571  92-37  Giuffrida. 

121.575  98-11  TWA. 
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121.577 
121.589 
121.628 
135.1  .... 
135.5  .... 


135.25  .. 

135.63  .. 

135.87  .. 

135.95  .. 

135.179 

135.185 

135.263 

135.267 

135.293 
135.343 
135.411 
135.413 

135.421 
135.437 
141.101 
145.1  .... 
145.3  .... 
145.25  .. 
145.45  .. 
145.47  .. 
145.49  .. 
145.53  .. 
145.57  .. 
145.61  .. 
191  


298.1  

302.8  

49  CFB: 

1.47  

171  et  seq, 

171.2  


171.8  .... 

172.101 

172.200 

172.202 

172.203 
172.204 

172.300 
172.301 
172.304 
172.400 

172.402 
172.406 
173.1  .... 


173.3  

173.6  

173.22(a) 

173.24  .... 

173.25  .... 
173.27  .... 
173.62  .... 
173.115  .. 
173.240  .. 
173.243  .. 
173.260  .. 
173.266  .. 
175.25  .... 
191.5  

191.7  


98-11  TWA. 

97-12  Mayer. 

95-11  Horizon;  97-21  Delta;  97-30  Emery  Worldwide  Airlines. 

95-8  Charter  Airlines;  95-25  Conquest. 

94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest;  95- 
27  Valley  Air;  96-15  Valley  Air. 

92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air  96-15 
Valley  Air. 

94-40  Polynesian  Airways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96-4  South  Aero. 

90-21  Carroll. 

95-17  Larry's  Flying  Service. 

97-11  Hampton. 

94—40  Polynesian  Airways. 

95-9  Chsirter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines;  95-17  Larry's  Flying  Service;  96-4  South 
Aero. 

95-17  Larry's  Flying  Service;  96—4  South  Aero. 

95-17  Larry's  Flying  Service. 

97-11  Hampton. 

94-3  Valley  Air;  96-15  Valley  Air;  97-8  Pacific  Av.  d/b/a  Inter-Is- 
land Helicopters;  97-16  Mauna  Kea. 

93-36  Valley  Air;  94-3  Valley  Air;  96-15  Valley  Air. 

94-3  Valley  Air;  96-15  Valley  Air. 

98-18  General  Aviation. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

90-11  Thunderbird  Accessories. 

94-2  Woodhouse;  97-9  Alphin;  97-32  Florida  Propeller. 

90-11  Thunderbird  Accessories. 

90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines;  98- 
6  Continental  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 

92-76  Safety  Equipment. 

95-10  Diamond. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 
92-77  TCI. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown. 
92-77  TQ;  94-28  Toyota;  95-16  Mulhall;  96-26  Midtown;  98-2 

Carr. 
92-77  TQ;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota. 
92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-31  Smalling,  95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 
94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 
92-77  TCI;  94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 
92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota. 
92-77  TCI. 
92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota;  94-31  Smalling;  98-2  Carr. 
94-28  Toyota. 

94-28  Toyota;  94-31  Smalling;  98-2  Carr. 
94-28  Toyota;  95-16  Mulhall. 
94-28  Toyota. 
92-77  TCI. 
98-2  Carr. 
92-77  TCI. 
92-77  TCI. 
94-28  Toyota. 
94-28  Toyota. 

94-28  Toyota;  94-31  Smalling. 
94-31  Smalling. 
97-13  Westair  Cunmiuter. 
97-13  Westair  Commuter. 
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821.30 92-73  Wyatt.. 

821.33  90-21  CarroU. 

Status: 
5  U.S.C.: 

504 90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74.  93-2  &  93-9 

Wendt;  93-29  Sweeney;  94-17  TQ;  95-27  Valley  Air.  96-22 
Woodhouse;  98-19  Martin  &  Jaworski. 

552  ; 90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

554 „ 90-18  Continental  Airlines;  90-21  Carroll;  95-12  Toyota. 

556 90-21  Carroll;  91-54  Alaska  Airlines. 

557 90-20  Degenhardt;  90-21  Canx)ll;  90-37  Northwest  Airlines;  94-28 

Toyota. 

705 95-14  Charter  Airlines. 

5332  95-27  Valley  Air. 

11  U.S.C.: 

362  91-2  Continental  Airlines. 

28  U.S.C.: 

2412  _ 93-10  Costello;  96-22  Woodhouse. 

2462 „ 90-21  Cairoll.    \ 

49  U.S.C.: 

5123  95-16  Mulhall;  96-26  &  97-1  Midtown  Neon  Sign;  98-7  Can. 

40102 96-17  Fenner. 

44701 96-6  Ignatov;  96-17  Fenner. 

44704 96-3  America  West  Airlines;  96-15  Valley  Air. 

46110  96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

46301  97-1  Midtown  Neon  Sign;  97-16  Mauna  Kea;  97-20  Werle. 

46302  98-24  Stevens. 

46303  97-7SUlling. 

49  U.S.C.  App.: 

1301(31)  (operate) 93-18  Westair  Commuter. 

(32)  (person) 93-18  Westair  Commuter. 

1356  , 90-18  &  90-19.  91-2  Continental  Airlines. 

1357  „ 90-18.  90-19  &  91-2  Continental  Airlines;  91-41  (Airport  Operatorl; 

91-58  (Airport  Operator). 

1421  92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir;  93-9  Wendt. 

1429  92-73  Wyatt. 

1471  89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12.  90-18  &  90- 

19  Continental  Airlines;  90-23  Broyles;  90-26  ft  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Con- 
tinental Airlines;  91-3  Lewis;  91-18  (Airport  Operator);  91-53 
Killer;  92-5  Delta  Air  Lines;  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter;  92-51  Koblick;  92-74  Wendt;  92-76  Safety  Equip- 
ment; 94-20  Conquest  Helicopters;  94—40  Polynesian  Airways; 
96-6  Ignatov;  97-7  Stalling. 

1472  96-6  Ignatov. 

1475  90-20  Degenhardt;  90-12  Continental  Airlines;  90-18.  90-19  ft  91-1 

Continental  Airlines;  91-3  Lewis;  91-18  [Airport  Operator);  94-40 
Polynesian  Airways. 

I486  „ 90-21  Carroll;  96-22  Woodhouse. 

1809 92-77  TQ;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95- 

12  Toyota. 


Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator  Digests 

(This  digest  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
October  1, 1998,  to  December  31, 1998.) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  fintd  decisions  and  orders 
issued  by  the  Administrator  from 
October  1, 1998,  to  December  31, 1998. 
The  FAA  publishes  non-cumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g.,  April,  July, 
October,  and  January  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 


intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  General  Aviation,  Inc. 

Order  No.  98-18  (10/9/98) 

Uncleared  Mechanical  Discrepancies. 
This  case  involves  a  company  that 
allegedly  rented  out  to  the  public  a 
Cessna  with  imcleared  mechanical 
discrepancies  on  numerous  flights.  The 
law  judge  found  the  violations  and 
assessed  a  $7,500  civil  penalty.  General 
Aviation  appealed. 

Effect  of  Change  in  ALJ's  and  Late- 
Issued  Decision.  General  Aviation 
argues  that  a  change  in  the  law  judges 


and  a  3-month  delay  in  issuing  the 
initial  decision  caused  imacceptable 
delay  and  confusion.  According  to  the 
Chief  administrative  law  judge's  order 
reassigning  the  case,  reassignment  was 
in  the  interest  of  judicial  efficiency.  If 
the  original  law  judge's  caseload  was  so 
heavy  that  it  delayed  the  hearing  the 
change  in  law  judges  may  have 
expedited  the  case.  As  for  alleged 
confusion.  General  Aviation  fails  to 
specify  what  confusion  occurred,  how  it 
unfairly  prejudiced  General  Aviation, 
and  why  General  Aviation  failed  to  act 
to  cure  the  alleged  confusion.  Arguably, 
confusion  and  loss  of  detail  were  less 
likely  because,  rather  than  simply 
issuing  an  oral  decision  at  the  end  of  the 
hearing,  the  law  judge  t  ^ok  the  time  to 
obtain  the  transcript,  review  the  record. 
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deliberate  and  lissue  a  written  decision. 
The  law  judge  "b  decision  is  more  than 
5  single-spaced  decision,  detailed, 
logical,  and  well-supported  by 
references  to  the  record. 

Airworthiness.  Despite  General 
Aviation 's  argument  that  the  agency 
failed  to  prove  that  the  left  fuel  gauge 
was  inoperative  and  the  aircraft 
unairworthy,  Qeneral  Aviation 's 
President  admitted  both  orally  and  in 
writing  that  th^  left  fuel  gauge  was 
unreliable  and  had  been  for  some  time. 

Squawk  She^t  as  Maintenance 
Record.  General  Aviation's  argiunent 
that  the  squawk  sheet,  on  which  a  renter 
pilot  had  noted  that  several  mechanical 
discrepancies,  jdid  not  constitute  a 
maintenance  record,  is  rejected.  It 
would  defy  logic  and  the  agency's  safety 
mandate  to  holjd  that  a  record  of 
mechanical  discrepancies  does  not 
constitute  a  maintenance  record. 

Tapping  of  Fuel  Gauge  Not  Preventive 
Maintenance.  Tapping  on  a  fuel  gauge 
does  not  constitute  preventive 
maintenance,  m  it  is  not  listed 
Appendix  4  to  14  CFR  part  43. 

Appropriateness  of  Sanction.  General 
Aviation  failed,  to  preserve  the  issue  of 
financial  hardship  for  appeal.  It  is  too 
late  to  raise  the  issue  now,  for  the  first 
time,  on  appeal.  Under  all  the 
circumstances  pf  this  case,  a  $7,500 
penalty  is  appropriate.  There  were 
numerous  flights  with  an  unairworthy 
aircraft  (26  flights  over  the  course  of  19 
days),  repeated  failures  to  correct  the 
discrepancies,  0ven  after  the  inspectors 
called  the  problem  to  General  Aviation's 
attention,  and  General  Aviation  had  a 
prior  violation..  A  $7,500  penalty  is 
markedly  less  than  that  suggested  by  the 
Sanction  Guid^ce  Table,  and  takes  into 
account  the  relatively  small  size  of 
General  Aviation's  operation. 

In  the  Matter  ot  Peter  A.  Martin  and 
James  C.  Jawortki 

Order  No.  98-l|9  (10/9/98) 

Attorney  Fee$  Case.  In  the  underlying 
civil  penalty  action,  the  FAA  alleged 
that  Martin  and  Jaworski  parachuted  too 
close  to  clouds]  but  the  law  judge 
determined  th^  even  though  the  FAA 
made  out  a  priiha  facie  case,  it  feiiled  to 
prove  the  violations  by  a  preponderance 
of  the  evidence!  Martin  and  Jaworski 
then  filed  an  application  to  recover  their 
attorney  fees,  vyhich  the  law  judge 
denied,  and  Martin  and  Jaworski  have 
appealed. 

Alleged  Failure  to  Investigate 
Thoroughly  as  Violation  of  Due  Process. 
Although  Martin  and  Jaworski  fail  to  say 
who  else  the  inspectors  should  have 
interviewed  and  what  they  would  have 
said  that  would  have  made  a  difference. 


Martin  and  Jaworski  also  say  the 
inspectors  failed  to  gather  evidence — 
specifically,  a  videotape  Jaworski  made 
of  the  jump  and  weather  reports.  But  the 
inspectors  did  view  the  videotape — they 
simply  did  not  find  it  probative  because 
they  had  questions  about  its 
authenticity.  If  Martin  and  Jaworski 
believed  the  videotape  would  exonerate 
them,  they  could  have  subpoenaed  it 
and  introduced  it  themselves.  Given  the 
inspectors'  certainty  that  they  saw  the 
violations  with  their  own  eyes,  it  is  not 
surprising  that  they  did  not  attempt  to 
interview  further  witnesses  or  obtain 
weather  reports. 

FAA 's  Alleged  Intent  to  Show  Down 
Parachute  Operations.  Martin  and 
Jaworski  have  no  evidence  that  the  FAA 
had  a  nefarious  purpose,  which  was  to 
shut  down  all  parachute  operations  at 
the  airport.  The  inspectors  did  testify 
that  the  FAA  had  increased  surveillance 
because  of  complaints  of  safety 
violations  by  skydivers,  but  there  is 
nothing  improper  about  this. 

Alleged  Failure  to  Provide  Martin  and 
Jaworski  and  Chance  to  Replay.  Under 
agency  rules,  applicants  for  attorney 
fees  may  file  a  reply  to  the  FAA's 
answer  to  their  fee  applications.  Martin 
and  Jaworski  had  such  an  opportunity, 
but  failed  to  do  so. 

Alleged  Failure  to  Notify  Martin  and 
Jaworski  of  Withdrawal  of  Appeal. 
Martin  and  Jaworski  argue  that  the  FAA 
must  pay  the  fees  they  inciured  after  the 
FAA  withdrew  its  appeal  in  the 
underlying  civil  penalty  action  because 
the  agency  failed  to  notify  Martin  and 
Jaworski  of  its  withdrawal.  But  the  only 
work  performed  for  Martin  and  Jaworski 
after  the  FAA  withdrew  its  appeal  was 
2  hours  preparing  the  application  for 
fees.  If  Martin  and  Jaworski  were  not 
entitled  to  fees  because  the  agency  was 
substantially  justified,  as  here,  they  are 
not  entitled  to  fees  incurred  in 
preparing  the  application.  Also,  the 
agency  did  notify  Martin  and  Jaworski 
of  its  withdrawal.  It  served  them 
personally,  if  not  their  designated 
representative.  E)esignation  and  notice 
of  withdrawal  seem  to  have  crossed  in 
the  mail. 

In  the  Matter  of  Richard  S.  Koenig 

Order  No.  98-20  (10/9/98) 

Alleged  Failure  to  Submit  to  Security 
Screening.  Koenig  allegedly  failed  to 
submit  to  security  screening.  The 
agency  filed  a  motion  for  decision 
arguing  that  Koenig  admitted  the 
violation  in  his  answer  to  the  complaint. 
The  law  judge  granted  the  motion, 
assessed  the  $500  civil  penalty 
requested  in  the  complaint,  and  Koenig 
appealed. 


Motion  to  Dismiss  Based  on  Allegedly 
Untimely  Appeal  Brief.  The  agency  filed 
a  motion  to  dismiss  Koenig's  appeal, 
arguing  that  Koenig  failed  to  file  a 
timely  appeal  brief.  But  the  agency 
attorney  failed  to  take  into  account  the 
mailing  rule.  Koenig's  appeal  brief  is  in 
fact  timely,  so  the  motion  to  dismiss  is 
denied. 

Alleged  Error  in  Concluding  Koenig 
Admitted  Violation.  The  law  judge  did 
not  err  in  finding  the  violation  admitted. 
Koenig  admitted  that  he  became 
impatient  and  angry,  that  he  grabbed  his 
backpack,  which  was  still  setting  at  the 
entrance  of  the  belt,  and  that  he  took  off 
to  meet  his  flight.  He  further  admitted 
that  when  the  security  people  called 
him  back,  he  told  them,  "Sorry,  you  had 
your  chance  and  you  blew  it." 

Alleged  ALJ  Conflict  of  Interest. 
Koenig  argues  that  the  law  judge  is  an 
FAA  employee  and  has  a  conflict  of 
interest.  The  law  judges  are  not 
employed  by  FAA,  but  by  the 
E)epartment  of  Transportation.  Federal 
courts  have  upheld  the  adjudicatory 
system  used  in  FAA  civil  penalty  cases. 

Alleged  Violation  as  Too  Small  to 
Pursue.  Despite  Koenig's  argiunent  that 
his  violation  is  too  small  for  the  FAA  to 
pursue,  refusal  to  submit  to  security 
screening  is  a  serious  matter.  The 
screenings  are  designed  to  prevent 
violence  and  terrorism  aboard  aircraft. 
The  risk  of  missing  a  flight  can  never 
justify  violating  seciuity  regulations. 

In  the  Matter  of  Ottoe  L.  Blankson 

Order  No.  98-21  (10/9/98) 

Late-Filed  Appeal.  Blankson  filed  his 
notice  of  appeal  11  days  late.  The 
Administrator  holds  that  Blankson 
failed  to  demonstrate  good  cause  for 
filing  a  late  notice  of  appeal.  Blankson 
claimed  that  the  law  judge  had  mailed 
the  order  assessing  civil  penalty  to  his 
former  address  in  the  Bronx  with  the 
wrong  zip  code  for  that  address. 
However,  Blankson  had  not  provided 
the  law  judge  with  his  new  address  in 
Georgia.  Held:  Blankson's  negligence  in 
not  giving  the  law  judge  the  new 
address  outweighs  the  law  judge's 
inadvertent  use  of  the  wrong  zip  code. 
Blankson's  failure  to  provide  the  law 
judge  with  the  change  of  address  reflects 
an  unacceptable  degree  of  diligence  in 
the  prosecution  of  his  appeal. 

Dismissal  of  Request  for  Hearing.  The 
Administrator  holds,  in  the  alternative, 
that  it  was  not  error  for  the  law  judge 
to  dismiss  Blankson's  request  for 
hearing.  Blankson  argued  that  he  did 
not  know  that  he  was  required  to 
respond  to  each  allegation  in  the 
complaint  specifically.  However,  Rules 
of  Practice  require  that  a  person  filing 
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an  answer  respond  to  each  numlrared 
paragraph  of  the  complaint,  and  provide 
that  a  general  denial  is  deemed  a  failure 
to  file  an  answer.  14  CFR  13.209(e).  This 
rule  was  sununarized  in  the  complaint 
as  well  as  in  the  law  judges  orders, 
including  the  Order  Requiring  a  Proper 
Answer  to  the  Complaint.  Consequently, 
Blankson  should  have  known  the 
requirements  for  an  answer. 

In  the  Matter  of  Northwest  Airlines,  Inc. 

Order  No.  98-22  (11/10/98) 

Appeal  Denied.  Northwest  appealed 
from  the  assessment  of  a  $40,000  civil 
penalty  by  the  law  judge  for  multiple 
violations  of  14  CFR  108.5(a)(1)  and 
108.9(c).  The  Administrator  rejects 
Northwest's  arguments  that  the  sanction 
was  excessive. 

This  case  involves  the  failure  by 
Northwest,  through  its  contractor,  ITS, 
to  adhere  to  certain  requirements  in 
Northwest's  Air  Carrier  Standard 
Security  Program  (ACSSP).  Specifically, 
it  was  alleged  that  over  a  three-day 
period.  Northwest  assigned  an 
individual  who  was  not  qualified  to 
serve  as  a  Checkpoint  Security 
Sup>ervisor  (CSS)  to  the  CSS  position  at 
a  particular  checkpoint.  Further,  at 
another  checkpoint  at  the  same  airport. 
Northwest,  through  ITS,  did  not  have  an 
agent  working  in  the  capacity  of  a  CSS. 
Also,  at  yet  another  checkpoint,  an 
agent  assigned  to  serve  as  the  CSS  was 
performing  nonscreening  duties,  and 
another  employee  was  conducting 
screening  duties  although  he  was  not 
current  on  his  reciurent  training. 

In  its  Answer,  Northwest  admitted  the 
allegations  contained  in  Counts  I-III  of 
the  Complaint.  Subsequently, 
Northwest's  counsel  submitted  a  letter 
to  the  law  judge  explaining  that  the 
parties  had  agreed  that  the  facts  alleged 
in  the  Complaint  will  be  deemed 
admitted  and  that  written  briefs  would 
be  submitted  on  the  issue  of  sanction. 
Thus,  no  hearing  was  held  in  this 
matter.  Northwest  did  not  submit  any 
evidence  to  support  the  arguments  that 
it  made  in  its  brief  to  justify  a  reduction 
in  the  civil  penalty.  Unsubstantiated 
and  imsupported  factual  allegations  by 
attorneys  in  briefs  do  not  constitute 
evidence.  Hence,  Northwest  failed  to 
prove  that  it  had  taken  any  corrective 
action  that  warranted  a  reduction  in  the 
civil  penalty.  Fxmhermore,  even  if 
Northwest  had  introduced  the  necessary 
evidence.  Northwest's  arguments  did 
not  justify  a  reduction  in  the  civil 
penalty.  The  Administrator  finds  that 
due  to  the  number  and  gravity  of  the 
violations,  a  significant  civil  penalty  is 
appropriate.  The  law  judge  properly 
applied  the  guidance  set  forth  in  the 


Sanction  Guidance  Table  regarding 
these  violations. 

In  the  Matter  of  Instead  Balloon  Seivices 

Order  No.  98-23  (11/24/98) 

Notice  of  Appeal  Construed  as  a  Brief. 
Instead  Balloon  Services  (IBS)  failed  to 
file  a  separate  appeal  brief.  However, 
IBS's  notice  of  appeal  was  sufficiently 
detailed  to  be  construed  as  an  appeal 
brief. 

Appeal  Denied.  The  law  judge 
regarded  IBS's  failure  to  appear  at  the 
hearing  (about  which  IBS  has  notice)  as 
a  constructive  withdrawal  of  its  request 
for  hearing.  The  Administrator  rejected 
IBS's  explanation  for  its  failure  to  attend 
the  hearing — that  the  law  judge's 
prehearing  rulings  displayed  a  clear  bias 
against  IBS  and  that  a  ruling  against  IBS 
at  the  hearing  was  a  foregone 
conclusion.  Held:  The  Administrator 
could  find  no  bias  in  the  law  judge's 
prehearing  rulings.  Failure  to  appear  at 
a  hearing  does  not  constitute  an 
acceptable  means  of  protesting  ruUngs 
by  a  law  judge.  The  Administrator 
agrees  with  the  law  judge — if  IBS 
wanted  a  hearing,  it  should  have  taken 
the  opportunity  that  it  was  given. 

In  the  Matter  of  Peter  Stevens 

Order  No.  98-24  (12/18/98) 

Appeal  Denied.  The  Administrator 
denied  Stevens  appeal  from  the  law 
judge's  initial  decision  findings  that 
Stevens  had  violated  49  U.S.C.  46302  by 
giving  false  information  about  having  a 
bomb  in  his  suitcase  to  a  skycap  at  the 
airport.  The  Administrator  found  that 
the  law  judge  had  addressed  the 
circiun  stances  in  the  record  that  led  to 
his  conclusion  that  Stevens'  words 
could  reasonably  be  believed.  Those 
circiunstances  included  two  recent 
high-profile  plan  crashes,  one  involving 
suspected  sabotage,  and  security 
concerns  connected  with  the  impending 
50th  anniversary  of  the  United  Nations 
and  the  Pope's  visit.  The  $500  civil 
penalty  was  affirmed. 

In  the  Matter  of  Howard  Gotbetter 

Order  No.  98-25  (12/23/98) 

Interlocutory  Appeal  of  Right 
Dismissed.  Gotbetter  filed  what 
purported  to  be  an  interlocutory  appeal 
of  right.  However,  Gotbetter  was  not 
entitled  to  file  an  interlocutory  appeal  of 
right  under  14  C.F.R.  §  13.219(c).  Hence, 
the  interlocutory  appeal  was  dismissed, 
and  the  case  was  remanded  to  the  law 
judge,  who  was  instructed  to  give 
Gotbetter  additional  time  in  which  to 
file  an  answer. 


Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commericial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  conunercial  publications: 
Civil  Penalty  Cases  Digest  Service, 

pubUshed  by  Hawkins  Publishing 
Company,  Inc.  P.O.  Box  480,  Mayo, 
MD,  21106,  (410)  798-1677; 
Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing 
Company,  50  Board  Street  East, 
Rochester,  NY  14694,  1-800-221- 
9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
PubUcations,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483. 

3.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-FAA) 

•  LEXIS  (Transportation  (TRANS) 
Library.  FAA  file.) 

•  CompuServe 

•  FedWorld 

Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters.  800  Independence 
Avenue,  SW,  Room  926A,  Washington, 
DC,  20591  (tel.  no.  202-267-3641.)  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McCain.  All  documents 
required  to  be  filed  in  civil  penalty 
proceedings  must  be  filed  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materials  contained  in  the  dockets  of 
any  case  not  containing  sensitive 
seciuity  information  (protected  by  14 
CFR  Part  191)  may  be  viewed  at  the 
FAA  Hearing  Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1, 1997,  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW,  Room  PL-401, 
Washington,  DC,  20590,  (tel.  No.  202- 
366-9329.)  While  the  originals  vnll  be 
retained  in  the  FAA  Hearing  Docket,  the 
DOT  Docket  will  scan  copies  of 
documents  in  non-security  cases  in 
which  the  complaint  was  filed  after 
December  1, 1997,  into  their  computer 
database.  Individuals  who  have  access 
to  the  Internet  can  view  ihe  materials  in 
these  dockets  using  the  following 
Internet  address:  http://dms.dot.gov. 
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FAA  Offices 

The  Administrator's  decisions  and 

orders,  indexQs.  and  digests  are 

available  for  public  inspection  and 

copying  at  th0  following  location  in 

FAA  headquarters:  FAA  Hearing 

Docket,  Federal  Aviation 

Administratiop,  800  Independence 

Avenue,  SW.,|room  924A,  Washington, 

DC  20591;  (2ol2)  267-3641. 
These  mate^als  are  also  available  at 

all  FAA  regional  and  center  legal  offices 

at  the  following  locations: 

Office  of  the  Regional  Counsel  for  the 
Aeronautical  Center  (AMC-7),  Mike 
Monroney  Aeronautical  Center,  6500 
South  Mac^rthur  Blvd..  Oklahoma 
aty,  OK  73125;  (405)  954-3296. 

Office  of  the  Regional  Counsel  for  the 
Alaskan  Reoion  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  F^egional  Coimsel  for  the 
Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;J816)  426-5446. 

Office  of  the  FJegional  Counsel  for  the 
Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Federal 
Building,  Jainaica,  NY  11430;  (718) 
553-3285.    ' 

Office  of  the  RIegional  Counsel  for  the 
Great  Lakes  Region  (AGL-7),  2300 
East  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  6)0018;  (708)  294-7108. 

Office  of  the  Regional  Counsel  for  the 
New  England  Region  {ANE-7),  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Room  401, 
Burlington,  MA  01803-5299;  (617) 
238-7050. 

Office  of  the  Rjegional  Counsel  for  the 
Northwest  (fountain  Region  (ANM- 
7),  Northwest  Moimtain  Region 
Headquarters,  1601  Lind  Avenue,  SW, 
Renton  WA  98055-4056;  (425)  227- 
2007.  , 

Office  of  the  RJegional  Counsel  for  the 
Southern  Rqgion  (ASO-7),  Southern 
Region  Headquarters,  1701  Columbia 
Avenue,  College  Park,  GA  30337; 
(404) 305-5^00. 

Office  of  the  Regional  Counsel  for  the 
Southwest  Region  (ASW-7). 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd.,  Forth  Worth,  TX 
76137-4298;  (817)  222-5087. 

Office  of  the  Riegional  Counsel  for  the 
Technical  Center  (ACT-7),  Federal 
Aviation  Administration  Technical 
Center,  Atlantic  City  International 
Airport,  Atlantic  City,  NJ  08405;  (609) 
485-7087. 

Office  of  the  Rsgional  Counsel  for  the 
Western-Pacific  Region  (AWP-7), 


Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261:  (310)  725-7100. 

Issued  in  Washington,  DC  on  January  4, 
1999. 

James  S.  Dillman, 

AssistantChief  Counsel  for  Litigation. 
(PR  Doc.  99-650  Filed  1-11-99;  8:45  am] 

BILUNQ  CODE  4910-13-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Major  Investment  Study  and  Draft 
Environmental  impact  Statement  on 
the  Proposed  Schuylkill  Valley  Metro 
Project  Between  the  City  of 
Philadelphia  and  the  City  of  Reading 
and  the  Borough  of  Wyomissing, 
Berks  County,  PA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  conduct  a 

Major  Investment  Study  and  prepare  a 

Draft  Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  as  Federal  lead 
agency,  and  the  Southeastern 
Peimsylvania  Transportation  Authority 
(SEPTA),  as  local  lead  agency,  in 
conjunction  with  the  Berks  Area 
Reading  Transportation  Authority 
(BARTA)  intend  to  conduct  a  Major 
Investment  Study  (MIS)  and  prepare  a 
Draft  Enviroiunental  Impact  Statement 
(DEIS)  on  a  proposed  investment 
strategy  to  improve  mobiUty  in  the 
Schuylkill  Valley  Corridor  (Corridor). 
The  Corridor  is  approximately  62  miles 
long  and  varies  fi'om  one  half  to  two 
miles  in  width  from  the  City  of 
Philadelphia  to  the  City  of  Reading  and 
the  Borough  of  Wyomissing  in  Berks 
County,  Pennsylvania. 

Among  the  alternatives  that  the  MIS/ 
DEIS  will  evaluate  are:  (1)  No  Build 
Alternative.  This  alternative  involves  no 
change  to  transportation  services  or 
facilities  in  the  Corridor  beyond  already 
committed  projects.  (2)  Transportation 
Systems  Management  (TSM) 
Alternative.  This  alternative  would 
optimize  existing  transportation 
facilities  with  low-cost  investments  to 
meet  the  travel  demand  expected  over 
the  next  20  years.  Components  of  this 
alternative  that  will  be  investigated 
include  selected  highway  capacity 
enhancements  and  express  bus  service. 
(3)  Commuter  Rail  Alternative.  This 
alternative  would  utilize  existing  rail 
rights-of-way  fi-om  Philadelphia  to 
Reading  and  share  trackage  with  fi«ight 
rail  operations.  (4)  Light  Rail 
Alternative.  This  alternative  would 


require  dedicated  trackage  and  utilize 
existing  rights-of-way  for  most  of  its 
length.  Street  ruiming  of  light  rail 
vehicles  through  selected  portions  of 
Philadelphia  may  be  necessary.  Other 
alternatives  or  revisions  to  the  above 
alternatives  generated  through  the 
scoping  process  will  also  be  considered. 

Scoping  wrill  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  Federal, 
State,  and  local  agencies,  and  three 
public  meetings. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  should  be  submitted  by 
February  26, 1999.  Written  comments 
should  be  sent  to  Mr.  Jim  Fritz,  Senior 
Operations  Planner  and  Project 
Manager,  SEPTA,  1234  Market  Street, 
9th  Floor,  Philadelphia.  PA  19107- 
3780.  Written  comments  may  also  be 
provided  at  the  public  scoping  meetings 
scheduled  below:  The  public  scoping 
meetings  will  take  place  on:  (1) 
February  9, 1999.  (2)  February  10, 1999 
and  (3)  February  11,  1999.  See 
ADDRESSES  below. 

People  with  special  needs  should 
contact  Mr.  Jim  Fritz  at  SEPTA  at  the 
address  below  or  by  calling  (215)  580- 
7438.  The  buildings  in  which  the 
scoping  meetings  will  be  conducted  are 
accessible  to  people  with  disabilities, 
and  provisions  will  be  made  for  the 
hearing  impaired. 

The  meetings  will  be  held  in  an 
"open-house"  format,  and 
representatives  will  be  available  to 
discuss  the  project  throughout  the  time 
periods  given.  Informational  displays 
and  written  material  will  also  be 
available  throughout  the  time  periods 
given. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Jim  Fritz,  Senior 
Operations  Plaimer  and  Project 
Manager,  SEPTA,  1234  Market  Street. 
9th  Floor,  Philadelphia,  PA  19107- 
3780.  Written  comments  may  also  be 
made  at  the  public  scoping  meetings. 
The  meetings  will  be  held  at  the 
following  locations: 

(1)  February  9, 1999  fi-om  4:00  to  8:00 
PM  at  Winnet  Student  Life  Building 
Great  Hall,  Room  S219,  Philadelphia 
Conununity  College,  1700  Spring 
Garden  Street.  Philadelphia,  PA  19130. 

(2)  February  10, 1999  fit)m  4:00  to 
8:00  PM  at  Upper  Merion  Township 
Building  Freedom  Hall,  175  West  Valley 
Forge  Road.  King  of  Prussia.  PA  19406. 

(3)  February  11, 1999  firom  4:00  to 
8:00  PM  at  Berks  County  Services 
Center  Multi-purpose  Room,  2nd  Floor. 
Berks  County  Courthouse.  633  Court 
Street,  Reading.  PA  19601. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Fritz,  Senior  Operations  Planner 
and  Project  Manager,  SEPTA,  1234 
Market  Street,  9th  Floor,  Philadelphia, 
PA  19107-3780,  (215)  580-7438,  or  fax 
(215) 580-7163. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA,  SEPTA,  and  BARTA  invite 
interested  individuals,  organizations, 
and  Federal,  State,  and  local  agencies  to 
participate  in  defining  transportation 
alternatives  to  be  evaluated  in  the  MIS/ 
DEIS  and  identifying  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  alternatives.  An 
information  packet  describing  the 
results  of  the  Schuylkill  Valley  Metro 
Feasibility  Report,  the  need  for 
improved  mobility  in  the  Corridor,  the 
study  area,  the  proposed  alternatives, 
and  the  impact  areas  to  be  evaluated  is 
being  mailed  to  affected  Federal,  State, 
and  local  agencies.  Other  interested 
parties  may  request  the  scoping 
materials  by  contacting  Mr.  Jim  Fritz, 
Senior  Operations  Planner  and  Project 
Manager,  SEPTA.  1234  Market  Street, 
9th  Floor,  Philadelphia,  PA  19107- 
3780,  (215)  580-7438,  or  fax  (215)  580- 
7163.  Scoping  comments  may  be  made 
in  writing  at  the  public  scoping 
meetings  or  may  be  sent  to  Mr.  Fritz  at 
the  above  address.  See  the  Scoping 
meeting  DATES  section  above  for  the 
locations  and  times.  During  scoping, 
comments  should  focus  on  identifying 
social,  economic,  or  environmental 
impacts  to  be  evaluated  and  suggesting 
alternatives  that  meet  the  identified 
mobility  needs  in  a  cost-effective 
manner.  However,  scoping  is  not  the 
appropriate  time  to  indicate  a 
preference  for  a  particular  alternative. 
Comments  on  the  preferences  should  be 
communicated  after  the  MIS/DEIS  has 
been  completed.  If  you  wish  to  be 
placed  on  the  mailing  list  to  receive 
further  information  as  the  project 
develops,  contact  Mr.  Jim  Fritz,  Senior 
Operations  Planner  and  Project 
Manager,  SEPTA,  1234  Market  Street, 
9th  Floor,  Philadelphia,  PA  19107- 
3780,  (215)  580-7438,  or  fax  (215)  580- 
7163. 

n.  Description  of  Study  Area  and 
Project  Need 

The  study  area,  known  as  the 
Schuylkill  Valley  Corridor  (Corridor), 
extends  approximately  62  miles  from 
the  central  business  district  of 
Philadelphia  through  Montgomery  and 
Chester  Counties  to  the  City  of  Reading 
and  the  Borough  of  Wyomissing  in 
Berks  County,  Pennsylvania.  The  axis  of 
the  Corridor  is  defined  by  the  Schuylkill 
River,  which  runs  generally  in  a 


northwest-southeast  orientation. 
Varying  from  one  half  to  two  miles  in 
width,  the  Corridor  is  comprised  either 
wholly  or  partially  of  52  mimicipaUties 
and  portions  of  Philadelphia.  Two 
principal  highways,  the  Schuylkill 
Expressway  (1-76)  and  the  US  Route  422 
Expressway,  form  the  Corridor's 
transportation  spine. 

The  tremendous  increase  in 
population  and  employment  over  the 
past  two  decades  has  established  the 
Corridor  as  one  of  the  primary  growth 
areas  of  southeastern  Pennsylvania.  As 
a  result  of  rapid  growth,  the  Corridor's 
major  highways  and  feeder  roads  are 
sustaining  severe  and  growing 
congestion.  Land  development  has 
occiured  rapidly  and  at  low  densities 
resulting  in  the  loss  of  farmland  and 
open  space.  While  most  new 
development  and  capital  investment  is 
occurring  outside  urbanized  areas,  the 
older  former  industrial  towns  along  the 
Schuylkill  River  are  in  need  of 
economic  development.  Public 
transportation  in  the  study  area  is 
limited,  consisting  of  bus  service 
oriented  primarily  toward  the  ends  of 
the  Corridor  and  commuter  rail  service 
between  Philadelphia  and  Norristown. 

The  Corridor  is  a  major  employment 
destination  in  southeastern 
Pennsylvania.  High  concentrations  of 
jobs  are  found  in  the  central  business 
districts  of  Philadelphia  and  Reading 
while  major  office,  industrial,  and  retail 
complexes  are  located  along  the 
Corridor's  highways. 

The  MIS/DEIS  phase  is  the  next  step 
in  transportation  planning  and  project 
development  following  the  completion 
of  the  Schuylkill  Valley  Metro 
Feasibility  Report.  The  MIS/DEIS 
process  employs  a  far-reaching  public 
involvement  program,  continuous 
coordination  with  affected  and 
interested  agencies  and  community 
stakeholders,  and  a  detailed  evaluation 
of  a  wide  range  of  alternatives  to  meet 
the  mobility  needs  identified  in  the 
MIS/DEIS. 

The  MIS/DEIS  process  is  designed  to 
examine  a  niunber  of  alternatives. 
Detailed  analysis  at  a  conceptual 
engineering  level  will  be  performed  for 
a  set  of  multi-modal  alternatives  to 
identify  cost,  ridership,  cost- ' 
effectiveness  measures,  and 
environmental  benefits  and  impacts. 

m.  Alternatives 

Among  the  alternatives  that  the  MIS/ 
DEIS  will  evaluate  are:  (1)  No  Build 
Alternative.  This  alternative  involves  no 
change  to  transportation  services  or 
facilities  in  the  Corridor  beyond  already 
committed  projects.  (2)  Transportation 
Systems  Management  (TSM) 


Alternative.  This  alternative  would 
optimize  existing  transportation 
facilities  with  low-cost  investments  to 
meet  the  travel  demand  expected  over 
the  next  20  years.  Components  of  this 
alternative  that  will  be  investigated 
include  selected  highway  capacity 
enhancements  and  express  bus  service. 
(3)  Commuter  Rail  Alternative.  This 
alternative  would  utiUze  existing  rail 
rights-of-way  from  Philadelphia  to 
Reading  and  share  trackage  with  freight 
rail  operations.  (4)  Light  Rail 
Alternative.  This  alternative  would 
require  dedicated  trackage  over  most  of 
its  length  and  utilize  existing  rights-of- 
way  for  most  of  its  route.  Street  miming 
of  light  rail  vehicles  through  selected 
portions  of  Philadelphia  may  be 
necessary.  (5)  Highway  Alternative. 
Possible  improvements  and/or  additions 
to  the  existing  highway  network  will  be 
considered.  Other  alternatives  or 
revisions  to  the  above  alternatives 
generated  through  the  scoping  process 
will  also  be  considered. 

IV.  Probable  Effects 

FTA,  SEPTA,  and  BARTA  will 
evaluate,  in  the  MIS/DEIS,  all 
significant  social,  economic,  and 
environmental  impacts  at  a  level  of 
detail  sufficient  to  identify  alternatives 
and  issues  to  be  addressed  in  the  EIS. 
Among  the  primary  transportation 
issues  to  be  evaluated  in  the  MIS/DEIS 
are  the  expected  increase  in  transit 
ridership  including  recreational  and 
work  trips,  the  expected  increase  in 
mobility  for  the  transit  dependent 
population,  the  support  of  the  region's 
air  quality  goals,  the  economic  benefits, 
satisfying  the  overall  transportation 
needs  of  the  Corridor,  the  capital 
outlays  needed  to  construct  the  project, 
the  cost  of  operating  and  maintaining 
the  faciUties  created  by  the  project,  and 
the  financial  impacts  on  the  funding 
agencies.  Potentially  affected 
envirorunental  and  social  resources  to 
be  evaluated  in  the  MIS/DEIS  include, 
land  use  and  neighborhood  impacts, 
residential  and  business  displacements 
and  relocations,  traffic  and  parking 
impacts  near  stations  and  along  the 
alignments,  visual  impacts,  noise  and 
vibration  impacts,  major  utiUty 
relocation  impacts,  impacts  on  cultural 
and  archaeological  resources,  and 
impacts  on  wetlands  and  parklands. 
Impacts  on  air  quaUty,  water  quality, 
and  hazardous  sites  will  also  be 
covered.  The  impacts  will  be  evaluated 
both  for  the  construction  period  and  for 
the  long-term  period  of  operation. 
Measures  to  mitigate  significant  adverse 
impacts  will  be  considered. 
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V.  FTA  Procedures 

The  MIS/DQS  will  review 
alternatives  on|  the  basis  of  conceptual 
engineering,  assess  the  social,  economic, 
and  environmental  impacts  of  the 
proposed  alternatives,  and  consider 
means  of  minimizing  and  mitigating  any 
adverse  impacts  associated  with  the 
alternatives.  A^er  its  publication,  the 
MIS/DEIS  will  fee  available  for  pubhc 
review  and  coi^ent,  and  public 
hearings  will  ob  held.  On  the  basis  of 
the  MIS/DEIS  ^d  comments  received, 
SEPTA  and  Bi^TA  wrill  select  a  Locally 
Preferred  Altertiative  that  will  be  carried 
into  the  Final  BIS.  Following  this  action 
by  SEPTA  and  $ARTA,  SEPTA  and 
BARTA  will  request  FTA  authorization 
to  proceed  witli  the  Final  EIS  and  to 
initiate  prelimikiary  engineering 
activities. 

Issued  on:  January  7, 1999. 
Sheldon  A.  Kinbir, 

RegionaJ  Administrator. 

(PR  Doc.  99-€52  filed  1-11-99;  8:45  ami 

nUMQ  COOE  4nfr-^7-P 

i  

DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Community  Development  Financial 
Institutions  Fund  Open  IMeeting  of  tlie 
Community  Development  Advisory 
Board 

agency:  Commjmity  Oevelopment 
Financial  Institutions  Fund,  Department 
of  the  Treasury  j 
ACTION:  Notice  if  open  meeting. 


SUMMARY:  This  i  lotice  announces  the 
next  meeting  of  the  Commimity 
Development  Advisory  Board  which 
provides  advicg  to  the  Director  of  the 
Community  Del elopment  Financial 
Institutions  Fui^d. 
DATES:  The  nex^  meeting  of  the 
Community  Detelopment  Advisory 
Board  will  be  h^ld  on  Friday,  January 
29. 1999  at  10:0b  a.m. 
ADDRESSES:  Thq  Community 
Development  Advisory  Board  meeting 
will  be  held  at  the  Treasury  Executive 
Institute,  1255  a2nd  Street,  NW.,  Suite 
500,  Washington,  DC. 
FOR  FURTHER  INRORMATION  CONTACT:  The 
Community  Development  Financial 
Institutions  Fujid  (the  "Fund"),  U.S. 
Department  of  "treasury,  601  13th  Street, 
NW.,  Suite  200  South,  Washington,  DC, 
20005,  (202)  62i-8662  (this  is  not  a  toll 
free  number).  Other  information 
regarding  the  Fund  and  its  programs 
may  be  obtainet  through  the  Fund's 
website  at  http://www.treas.gov/cdfi. 


SUPPLEMENTARY  INFORMATION:  Section 
104(d)  of  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4703(d))  estabhshed 
the  Community  Development  Advisory 
Board  (the  "Advisory  Board").  The 
charter  for  the  Advisory  Board  has  been 
filed  in  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.),  and  with  the  approval  of 
the  Secretary  of  the  Treasiuy. 

The  function  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  the  Fimd)  on  the  policies 
regarding  the  activities  of  the  Fund.  The 
Fund  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fimd  on  the  granting  or  denial  of  any 
particular  application  for  monetary  or 
non-monetary  awards.  The  Advisory 
Board  shall  meet  at  least  annually. 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  therefore 
regulatory  impact  analysis  is  not 
required.  In  addition,  this  document 
does  not  constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

The  next  meeting  of  the  Advisory 
Board,  all  of  which  will  be  open  to  the 
public,  will  be  held  at  the  Treasury 
Executive  Institute,  located  at  1255 
22nd  Street,  NW..  Suite  500. 
Washington.  DC,  on  Friday,  January  29, 
1999  at  10:00  a.m.  The  room  will 
accommodate  30  members  of  the  public. 
Seats  are  available  on  a  first-come,  first- 
served  basis.  Participation  in  the 
discussions  at  the  meeting  will  be 
limited  to  Advisory  Board  members  and 
Department  of  the  Treasury  staff. 
Anyone  who  would  like  to  have  the 
Advisory  Board  consider  a  written 
statement  must  submit  it  to  the  Fimd,  at 
the  address  of  the  Fund  specified  above 
in  the  For  Fiuther  Information  Contact 
section,  by  4:00  p.m.,  Wednesday, 
January  27, 1999. 

The  meeting  will  include  a  report 
from  Director  Lazar  on  the  activities  of 
the  CDFI  Fund  since  the  last  Advisory 
Board  meeting,  including  programmatic, 
fiscal  and  legislative  initiatives  for  the 
year  1999. 

Authority:  12  U.S.C.  4703;  Chapter  X.  Pub. 
L.  104-19, 109  Stat.  237. 

Dated:  January  6, 1999. 

Ellen  Lazar, 

Director,  Community  Development  Financial 
Institutions  Fund. 

[PR  Doc.  99-633  Filed  1-11-99;  8:45  am) 

BILUNQ  COOe  4S10-70-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Francis  Bacon:  A  Retrospective 
Exhibition' 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piu-suant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
Jime  27,  1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  on  the  list  specified  below,  to  be 
included  in  the  exhibit  "Francis  Bacon: 
A  Retrospective  Exhibition,"  imported 
firom  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultiu-al 
significance.  These  objects  are  imported 
piusuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Yale  Center  for 
British  Art,  New  Haven,  Connecticut, 
fi-om  on  or  about  January  23, 1999  to  on 
or  about  March  21, 1999,  the 
Minneapolis  Institute  of  Arts, 
Minneapolis,  Minnesota,  from  on  or 
about  April  8, 1999  to  on  or  about  May 
27, 1999,  the  Fine  Arts  Museums  of  San 
Francisco:  Cahfomia  Palace  of  the 
Legion  of  Honor,  San  Francisco, 
California,  from  on  or  about  June  13. 
1999  to  on  or  about  August  2.  1999.  and 
the  Modern  Art  Museum  of  Forth 
Worth,  Fort  Worth,  Texas,  fi-om  on  or 
about  August  20. 1999  to  on  or  about 
October  15. 1999.  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
pubUshed  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  imported  exhibit 
objects  or  for  further  information, 
contact  Lorie  J.  Nierenberg,  Assistant 
General  Coimsel.  Office  of  the  General 
Cotmsel,  202/619-6084,  and  the  address 
is  Room  700,  U.S.  Information  Agency, 
301  4th  Street,  SW.  Washington,  DC 
20547-0001. 

Dated:  January  6, 1999. 
R.  Wallace  Stuart, 
Deputy  General  Counsel. 
(FR  Doc.  99-679  Filed  1-11-99;  8:45  am] 
BILUNG  COOe  823»-01-M 
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UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Cultural  Property 
Advisory  Committee 

agency:  United  States  Information 
Agency. 

ACTION:  Notice  of  Meeting  of  the 
Cultural  Property  Advisory  Committee. 

The  Cultural  Property  Advisory 
Committee  will  meet  on  Thursday, 
January  28, 1999,  from  approximately 
8:30  a.m.  to  approximately  3  p.m.,  at  the 
U.S.  Information  Agency,  Room  840, 
301  4th  St.,  SW,  Washington,  DC,  to 
continue  its  review  of  a  cultural 
property  request  from  the  Government 
of  the  Republic  of  Cyprus  to  the 
Government  of  the  United  States 
seeking  protection  of  certain 
archaeological  and/or  ethnological 
materials.  A  portion  of  the  meeting, 
frxim  approximately  8:30  a.m.  to 
approximately  9:30  a.m.,  will  be  op>en  to 
interested  parties  wishing  to  provide 


comment  that  may  be  relevant  to  this 
request.  The  Cyprus  request,  submitted 
under  Article  9  of  the  1970  Convention 
on  the  Means  of  Prohibiting  and 
Preventing  the  lUicit  Import,  Export  and 
Transfer  of  Ownership  of  Cultiu-al 
Property,  is  being  considered  in 
accordance  with  the  provisions  of  the 
Convention  on  Cultural  Property 
Implementation  Act  (19  U.S.C.  2601  et 
seq..  Pub.  L.  97-446).  Since  review  of 
this  matter  by  the  Committee  will 
involve  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  action,  the  meeting  from 
approximately  9:30  a.m.  to 
approximately  3:00  p.m.  will  be  closed 
pursuant  to  5  U.S.C.  552b(c)(9)(B)  and 
19  U.S.C.  2605(h).  Seating  is  limited. 
Persons  wishing  to  attend  the  open 
portion  of  the  meeting  on  January  28, 
must  notify  cultural  property  staff  at 
(202)  619-6612  no  later  than  5  p.m. 
(EST)  Tuesday.  January  26, 1999,  to 
obtain  security  clearance  for  admission 
into  the  USIA  building. 


Dated:  January  6, 1999. 

Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

Determinatioii  to  Close  the  Meeting  of  the 
Cultural  Property  Advisory  Committee, 
January  28, 1999 

In  accordance  with  5  U.S.C. 
552b(c)(9)(B),  and  19  U.S.C.  2605(h).  I 
hereby  determine  that  a  portion  of  the 
Cultural  Property  Advisory  Committee 
meeting  on  January  28, 1999, 
approximately  9:30  a.m.  to 
approximately  3  p.m.  at  which  there 
will  be  dehberation  of  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  actions, 
will  be  closed. 

Dated:  January  6, 1999. 

Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

|FR  Doc.  99-661  Filed  1-11-99;  8:45  am) 
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the  appropriate  document  categories 
elsewtiere  in  th#  issue. 


DEPARTMEMT  OF  AGRICULTURE 

Forest  Servicje 

Morrison  Creek,  Medicine  Bow/Routt 
National  Forest,  Routt  County, 
Colorado 

Correction 

In  notice  document  98-34459, 
beginning  on  page  71884,  in  the  issue  of 
Wednesday,  December  30, 1998,  make 
the  following  corrections: 

1.  On  page  tl885.  in  the  third 
column,  in  the  SUPPLEMENTARY 
INFORMATION  section,  in  the  third  Une, 
"areas"  should  read  "acres". 

2.  On  the  sapie  page,  in  the  third 
coliunn,  in  th^  SUPPLEMENTARY 
INFORMATION  section,  in  the  fifteenth 
line,  "areas  '  $bould  read  "acres". 

(FR  Doc.  <:»-34|59  Filed  1-11-99;  8:45  am) 
BILUMQ  COOE  ISOMl-O 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
Petition  for  Exemption  From  the  Dual 
Trading  Prohbition  Set  Forth  in 
Section  4J(a)  of  the  Commodity 
Exchange  Act  and  Commission 
Regulation  1SJ5.5 

CoiTiecfjon 

hi  notice  da:niment  98-34554, 
beginning  oniage  71896.  in  the  issue  of 
Wednesday,  December  30, 1998,  make 
the  following  corrections: 

1.  On  page  ?1896,  in  the  first  column, 
under  FOR  FURfTHER  INFORMATION 
CONTACT:,  in  the  second  line, 
"Andersen"  sl^ould  read  "Andresen". 

2.  On  the  same  page,  in  the  same 
column,  under  SUPPLEMENTARY 
INFORMATION:,  in  the  eighth  line, 
"its"  should  be  added  after  "for". 

3.  On  the  saine  page,  in  the  same 
column,  in  fodtnote  1,  in  the  fifth  line, 
"155.5(a)99)"  should  read  "155.5(a)(9)". 


4.  On  the  same  page,  in  the  second 
column,  the  fourth  full  paragraph 
should  read  as  set  forth  below: 

"•Actions  taken  in  response  to  the 
Commission's  November  1994  Report  to 
Congress  on  Futures  Exchange  Audit 
Trails,  June  1995  Report  on  Audit  Trail 
Accuracy  and  Sequencing  Tests  ("Audit 
Trail  Report"),  and  August  12, 1996 
Report  on  Audit  Trail  Status  and  Re- 
Test," 

5.  On  the  same  page,  in  the  third 
column,  in  the  18th  line,  "CSCS's" 
should  read  "CSCE's". 

6.  On  the  same  page,  in  the  same 
column,  in  footnote  7,  in  the  18th  line, 
"Commission"  should  read 
"Commission,". 

7.  On  page  71897,  in  the  first  column, 
in  the  fourth  Une,  "CSCS's"  should  read 
"CSCE's". 

8.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  third  Une  from  the  bottom,  end 
quotation  marks  should  be  added  after 
"petition". 

9.  On  the  same  page,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  third  line  from  the  bottom,  "no" 
should  read  "not". 

10.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  first  Une.  "CSCS"  should  read 
"CSCE". 

.11.  On  the  same  page,  in  the  same 
coliunn,  in  footnote  10,  in  the  first  line, 
"further"  should  read  "Further". 

12.  On  the  same  page,  in  the  third 
column,  in  the  first  Une,  "CSCS's" 
should  read  "CSCE's". 

13.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in 
the  first  line,  "system"  should  read 
"System". 

14.  On  the  same  page,  in  the  same 
coliunn,  in  footnote  12,  in  the  third  line, 
"3"  should  be  added  after  "indicator". 

15.  On  the  same  page,  in  the  same 
column,  in  footnote  13,  in  the  eighth 
Une,  "to  the  extent  practicable"  should 
read  ",  to  the  extent  practicable,". 

16.  On  the  same  page,  in  the  same 
column,  in  footnote  13,  in  the  second, 
third  and  fourth  lines  from  the  bottom, 
"histead,  the  Exchange  plans  to  use 
ASTRS  on  a  periodic  basis  as  a  means 
to  determine  the  accuracy  rate,  with 
ASTRS."  should  be  removed. 

17.  On  page  71898,  in  the  first 
column,  in  the  fourth  Une,  "met" 
should  read  "meets". 

18.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in 


the  fourth  line  from  the  bottom,  "and" 
should  read  "with". 

19.  On  the  same  page,  in  the  second 
column,  in  11th  Une,  "minutes"  should 
read  "minute". 

20.  On  the  same  page,  in  the  same 
column,  in  the  13th  line,  "cocoa" 
should  read  "Cocoa". 

21.  On  page  71899,  in  the  second 
column,  in  the  fifth  line  from  the 
bottom,  "exemption,"  should  read 
"exemption.". 

[FR  Doc.  C8-34554  Filed  1-11-99;  8:45  am] 
BILUNQ  COOC  1505-01-0 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

Correction 

In  notice  dociunent  98-34406, 
begirming  on  page  71645,  in  the  issue  of 
Tuesday,  December  29, 1998,  make  the 
following  corrections: 

1.  On  page  71646.  in  the  first  coliunn, 
under  the  heading  SUPPLEMENTARY 
INFORMATION:,  in  the  second  line 
from  the  bottom,  "rule"  should  read 
"Rule". 

2.  On  page  71646,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  15th  line  from  the  bottom,  after 
"and"  insert  "the". 

3.  On  page  71646,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  fourth  line  from  the  bottom,  after 
"(91,735)"  insert  "hours);". 

4.  On  page  71646,  in  the  third 
column,  the  heading  "  A 
Testing"should  read  "  A.  Testing". 

5.  On  page  71646,  in  the  third 
colimin,  in  the  second  full  paragraph,  in 
the  ninth  line  "his"  should  read  "this". 

6.  On  page  71648,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  11th  line  from  the  bottom,  "on" 
should  read  "an". 

7.  On  page  71648,  in  the  second 
column,  in  the  fourth  full  paragraph,  in 
the  seventh  Une  from  the  bottom, 
"there"  should  read  "their". 

8.  On  page  71648,  in  the  second 
column,  in  the  fourth  full  paragraph,in 
the  second  line  from  the  bottom, 
"businesses"  should  read  "business". 

9.  On  page  71648,  in  the  third 
column,  in  the  third  full  paragraph,  in 
the  first  line  "also"  should  read  "labor". 

10.  On  page  71648,  in  the  third 
column,  in  designated  paragraph  3.,  in 
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the  third  line  "[798"  should  read 
"[789". 

11.  On  page  71649,  in  the  first 
column,  in  the  seventh  line, 
"providing"  should  read  "prociuing". 
(FR  Doc.  C8-34406  Filed  1-11-99;  8:45  am] 
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ENVIRONMEr^AL  PROTECTION 
AGENCY 

40CFRPartftt 
[FRL-6212-3] 
RIN  2060-AQ60 

Approval  of  S^te  Programs  and 
Delegation  of  Federal  Authorities 

agency:  Environmental  Protection 
Agency  (EPA). I 

ACTION:  Proposed  amendments;  notice  of 
public  hearing! 

SUMMARY:  The  EPA  is  proposing  to 
change  the  Agency's  current  procedures 
for  delegating  to  State,  local,  territorial, 
and  Indian  trioes  as  deHned  in  40  CFR 
71.2  or  agenciajs  (i.e..  S/L's)  the 
authority  to  imiplement  and  enforce 
Federal  air  toxics  emissions  standards 
and  other  requirements.  Specifically, 
these  regulator^  amendments  propose  to 
revise  procedures  and  criteria  for 
approving  S/L  rules,  programs,  or  other 
requirements  t^at  would  substitute  for 
Federal  emissions  standards  or  other 
requirements  f©r  hazardous  air 
pollutants  (HAf)  established  under 
section  112  of  ihe  Clean  Air  Act  (Act). 
Section  112(1)  ^f  the  Act  authorizes  us 
to  approve  S/L  programs  when  S/L 
alternative  requirements  are 
demonstrated  tb  be  no  less  stringent 
than  the  rules  We  promulgate. 

These  amenqments  would  increase 
the  flexibility  of  our  existing  regulations 
in  40  CFR  part  B3,  subpart  E  that 
implement  secljion  112(1)  of  the  Act. 
They  would  provide  a  greater  number  of 
approval  processes  from  which  S/L's 
can  choose,  inorease  the  flexibility  S/L's 
have  to  demonstrate  equivalency  for 
their  altemativ^  requirements,  and 
provide  option$  that  will  expedite  the 
approval  process.  In  addition,  the  policy 


Qtegory 


S/L  governments 


guidance  in  this  notice  clarifies  what  S/ 
L's  must  or  can  do  to  obtain  delegated 
authority  under  subpart  E,  including 
how  they  can  demonstrate  equivalency 
for  alternatives  to  Federal  requirements. 

These  changes  are  in  response  to 
requests  we  received  from  State  and 
local  air  pollution  control  agencies  to 
reconsider  our  existing  regulations  in 
light  of  implementation  difficulties  they 
have  experienced  or  anticipated.  We 
believe  this  effort  is  consistent  with  the 
President's  regulatory  "reinvention" 
initiative,  and  it  will  result  in  less 
burden  to  S/L's,  regulated  industries, 
and  the  Federal  Government  without 
sacrificing  the  emissions  reduction  and 
enforcement  goals  of  the  Act.  These 
amendments  reduce  the  potential  for 
redundant  or  conflicting  air  regulations 
on  industry  while  they  accommodate  a 
wider  variety  of  S/L  program  needs. 

This  rulemaking  addresses 
requirements  that  apply  to  S/L's,  should 
they  choose  to  obtain  delegation  or 
program  approval  under  section  112(1). 
(Obtaining  delegation  under  section 
112(1)  is  voluntary).  This  rulemaking 
does  not  include  any  requirements  that 
apply  directly  to  stationary  sources  of 
HAP  or  small  businesses  that  emit  HAP. 
DATES:  Comments.  Conunents  must  be 
received  on  or  before  March  15,  1999. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  January  26. 1999. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-97-29, 
Room  M-1500.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT). 


Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  listed  in  Supplementary 
Information. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  the  contact  person  listed 
below. 

Docket.  Docket  No.  A-97-29, 
containing  information  relevant  to  this 
proposed  rulemaking,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  at  die  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  401  M  Street,  S.W., 
Washington,  D.C.  20460;  telephone 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  DriscoU,  Integrated 
Implementation  Group,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919)  541-5135;  facsimile  (919)  541- 
5509,  electronic  mail  address 
"driscoll.tom@epa.gov." 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  affected  when  the 
EPA  takes  final  action  on  this  proposed 
rule  are  S/L  governments  that 
voluntarily  take  delegation  of  section 
112  rules,  emissions  standards,  or 
requirements.  The  final  action  on  this 
proposal  will  not  regulate  emissions 
sources  directly.  These  categories  and 
entities  include: 


Examples 


S/L  governments  that  voluntarily  request  approval  of  rules  or  programs  to  be  implemented  in  place  of 
Act  section  112  rules,  emissions  standards  or  requirements  or  voluntarily  request  delegation  of  un- 
changed section  112  rules. 


This  list  is  not :  ntended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  filial  action  on  this 
proposal.  This  list  contains  the  types  of 
entities  that  EP|\.  is  now  aware  could 
potentially  be  regulated  by  final  action 
on  this  proposal.  Other  types  of  entities 
not  included  inj  the  list  could  also  be 
regulated.  The  procedures  and  criteria 
for  requesting  and  receiving  approval  of 
these  S/L  goverimient  rules  or  programs 
or  voluntarily  r^uesting  delegation  of 


section  112  rules  are  in  §  63.90  through 
§  63.97,  excluding  §  63.96,  of  this 
subpart. 

Electronic  Access  and  Filing  Addresses 

This  notice,  the  proposed  regulatory 
texts,  and  other  background  information 
are  available  in  the  docket  and  by 
request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES),  or  access 
through  the  EPA  web  site  at:  http:// 
www.epa.gov/ttn/oarpg. 


Electronic  comments  on  the  proposed 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP) 
may  be  submitted  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Submit 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  a  diskette  in 
WordPerfect  5.1  or  6.1  or  ASCII  file 
format.  Identify  all  comments  and  data 
in  electronic  form  by  the  docket  number 
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(A-97-29).  No  confidential  business 
information  should  be  submitted 
through  electronic  mail.  You  may  file 
comments  on  the  proposed  rule  online 
at  many  Federal  Depository  Libraries. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Purpose  and  Summary 

II.  What  is  the  subject  and  purpose  of  this 

rulemaking? 

A.  Reasons  for  revisiting  section  112(1] 
regulations 

B.  Legal  and  policy  framework  for  revising 
section  112(1)  regulations 

III.  Who  is  subject  to  this  rulemaking? 
rv.  What  process  was  used  to  arrive  at  the 

decisions  in  this  rulemaking? 

V.  How  do  the  delegation  options  currently 

in  subpart  E  work? 

A.  Four  ways  to  obtain  delegation  under 
the  current  subpart  E 

B.  General  approval  criteria  for  delegations 
under  the  current  subpart  E 

C.  Specific  approval  criteria  and 
administrative  process  requirements  for 
delegations  under  the  current  subpart  E 

D.  Federal  enforceability  of  approved 
requirements 

E.  Purpose  of  up-front  approval  for  all 
subpart  E  delegation  options 

F.  EPA  can  withdraw  approval  if  a  S/L  is 
inadequately  implementing  or  enforcing 
its  approved  rule  or  program 

VI.  What  concerns  have  S/L's  raised 

regarding  the  current  subpart  E 
delegation  options  and  what  actions  has 
EPA  taken  to  address  these  concerns? 

A.  S/L  issues  with  subpart  E 

B.  What  actions  have  EPA  taken  to  address 
S/L's  concerns? 

Q  Summary  of  proposed  regulatory 
changes  to  subpart  E 

D.  Policy  guidance  provided  in  the 
preamble 

E.  Policy  guidance  provided  outside  the 
preamble 

VII.  How  do  the  revised  delegation  processes 
work? 

A.  §63.93  substitution  of  authorities 

B.  §63.97  State  program  approval  process 

C.  §  63.94  equivalency  by  permit  approval 
process 

VIII.  How  do  the  revised  delegation  processes 
compare? 

A.  What  section  112  programs  or  sources 
are  covered  by  each  process? 

B.  What  is  required  for  up-front  approval? 

C.  What  is  required  to  demonstrate  that 
alternative  requirements  are  equivalent? 

D.  What  is  required  for  EPA  approval  of 
alternative  requirements? 

E.  When  do  EPA  and  the  public  have  an 
opportunity  to  comment  on  S/L 
submittal? 

IX.  How  should  a  S/L  decide  which 

delegation  process(es)  to  use? 

A.  §  63.93  substitution  of  rules  or 
authorities 

B.  §63.94  equivalency  by  permit 

C.  §  63.97  State  program  approval 

X.  How  will  EPA  determine  equivalency  for 

S/L  alternative  NESHAP  requirements? 
A.  Introduction 


B.  Equivalency  of  alternative  levels  of 
control  and  compliance  and  enforcement 
measures 

C.  Using  compliance  evaluation  studies  in 
equivalency  demonstrations 

D.  Proposed  process  for  determining 
equivalency  under  subpart  E 

E.  Equivalency  of  alternative  work  practice 
standards 

F.  Equivalency  of  alternative  General 
Provisions 

XI.  How  will  the  section  112(r)  accidental 

release  program  provisions  of  subpart  E 
change,  and  how  will  these  changes 
affect  the  delegation  of  the  RMP 
provisions? 

XII.  Administrative  requirements  for  this 
rulemaking 

A.  Public  Hearing 

B.  Docket 

C.  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Consultation  and  Coordination  with 
Indian  Tribal  Governments  Under 
Executive  Order  13084 

F.  Paperwork  Reduction  Act 

G.  Regulatory  Flexibility  Act 

H.  Unfunded  Mandates  Reform  Act 

I.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  Under  Executive  Order  13045 

J.  National  Technology  Transfer  and 
Advancement  Act 

XIII.  Statutory  Authority 

I.  Purpose  and  Summary 

One  of  the  reasons  Congress  created 
section  112(1)  of  the  Act  was  to 
recognize  that  many  S/L's  already  had 
programs  or  regulations  in  place  to 
reduce  emissions  of  toxic  air  pollutants, 
and  that  some  S/L's  might  wish  to 
implement  their  programs  or  regulations 
in  place  of  otherwise  applicable  section 
112  standards.  After  promulgation  of  the 
initial  subpart  E  regulations,  some  S/L's 
voiced  the  view  that  subpart  E  would  be 
more  useful  if  we  could  allow  S/L's 
more  flexibility  in  implementing  their 
programs  in  place  of  section  112 
standards.  Based  on  these  comments, 
we  decided  to  investigate  ways  to 
provide  more  flexibility,  particularly 
through  the  use  of  a  greater  variety  of 
regulatory  pathways,  so  long  as  the 
result  would  clearly  be  emissions 
reductions  equivalent  to  the  Federal 
standard  being  replaced. 

During  the  process  of  "reinventing" 
the  subpart  E  regulations,  we  have 
solicited  and  responded  to  commenters 
through  several  different  routes.  First, 
we  conducted  two  stakeholder  meetings 
to  assess  the  concerns  not  only  of  S/L's, 
but  also  of  industries  indirectly  affected 
by  the  subpart  E  regulations  and 
environmental/public  interest  groups. 
We  also  benefited  from  the  input  of 
issue  work  groups  comprised  of 
representatives  from  the  States,  EPA 


Regions,  and  other  EPA  offices.  We  used 
input  from  the  stakeholder  meetings,  as 
well  as  other  meetings  with  S/L's,  to 
create  a  draft  preamble  and  regulatory 
amendments  which  contained  changes 
resulting  from  several  commenters' 
suggestions.  We  placed  this  draft  on  the 
Internet  and  solicited  comments,  which 
then  resulted  in  additional  changes 
which  we  believe  will  fulfill  our  goal  of 
making  the  delegation  of  the  section  112 
standards  easier,  without  sacrificing 
environmental  protection. 

Another  way  that  we  have  involved 
stakeholders  is  through  the  Sacramento 
Protocol  effort.  Officials  from  the 
CaUfomia  Air  Resources  Board  (CARB), 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD),  and 
the  EPA  Headquarters  and  Region  DC 
Offices  collaborated  to  analyze  five 
SCAQMD  rules  to  determine  whether 
they  would  achieve  the  same  emissions 
reductions  as  the  otherwise  applicable 
section  112  standards.  We  discuss  the 
results  of  the  Sacramento  Protocol  in 
section  X.,  of  this  preamble. 

These  proposed  changes  to  the 
subpart  E  regulations  will  provide  more 
flexibility  in  both  accepting  delegation 
of  the  section  112  standards  and 
implementing  approved  alternative 
standards.  In  order  to  provide  more 
flexibility  to  S/L's,  we  are  proposing 
several  broad-based  changes:  (1) 
Allowing  more  approval  options;  (2) 
allowing  use  of  holistic  demonstrations 
to  evaluate  the  stringency  of  S/L  rules; 
and  (3)  providing  more  flexibility  in 
monitoring,  reporting,  and 
recordkeeping  (MRR). 

First,  to  provide  more  flexibility  and 
clarity,  we  have  taken  §  63.94. 
"Approval  of  a  State  program  that 
substitutes  for  section  112  emissions 
standards,"  and  split  it  into  two 
sections:  §  63.94,  Equivalency  by  Permit 
(EBP)  and  §63.97,  State  Program 
Approval  (SPA).  The  SPA  option 
addresses  approval  of  a  broad  variety  of 
regulatory  and  enforcement  vehicles. 
The  EBP  option  could  be  used  to 
expedite  the  section  112(1)  review 
process  significantly  in  those  cases 
where  just  a  handful  of  sources  required 
to  obtain  permits  under  title  V  of  the 
Act  are  affected  by  delegation  of  a 
section  112  standard  to  a  S/L  (for 
example  where  a  source  category 
consists  of  just  a  few  sources  in  a  State). 

We  have  included  partial  approval  as 
another  way  to  increase  the  flexibility  S/ 
L's  will  have  when  accepting  delegation 
of  the  section  112  standards.  When 
using  partial  approval,  a  S/L  would  only 
accept  delegation  for  part  of  its  program 
or  its  rule. 

We  also  intend  t  j  add  flexibility  by 
allowing  S/L's  to  unplement  their 
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delegated  standards  through  a  greater 
variety  of  regulatory  vehicles.  The 
original  subparj  E  regulations  only 
allowed  implerientation  of  alternative 
rules  through  rulemaking  or  title  V 
permits.  Howe\ier,  we  are  proposing  to 
expand  the  options  for  the 
impleraentatioij  of  alternative  S/L  rules 
by  allowing  S/L<'s  to  implement  the 
delegated  standards  through 
rulemaking,  title  V  permits,  S/L  permits, 
general  permits!  permit  templates,  and 
administrative  orders. 

In  addition,  vie  intend  to  increase  the 
ability  of  S/L's  lo  demonstrate  that  their 
standards  are  equivalent  to  the 
otherwise  applicable  section  112 
standards  by  adopting  a  holistic 
approach  to  evaluating  S/L  standards.  In 
other  words,  wa  would  evaluate  S/L 
standards  as  a  vrhole  to  determine 
whether  they  would  achieve  equal  or 
better  emissions  reductions  than  the 
otherwise  applicable  section  112 
standard.  i 

Finally,  we  piopose  to  increase  the 
amount  of  flexibility  S/L's  would  have 
in  comparing  thpir  compliance 
assurance  measures  to  the  compliance 
assurance  measures  in  the  otherwise 
applicable  section  112  standard.  Section 
X.D.3.  of  this  preamble  contains  a 
detailed  discussion  of  how  we  would 
compare  the  coitipliance  assurance 
measures  in  an  Alternative  S/L  standard 
to  the  compliance  assurance  measures 
in  the  otherwise!  applicable  section  112 
standard.  In  general,  we  want  to 
guarantee  that  S/L  compliance 
assurance  measures  will  ensure  the 
same  rate  of  conipliance  that  our 
compliance  assi^ance  measures  would 
ensure.  Furthen^ore,  we  are  proposing 
to  allow  the  pro|:ess  developed  under 
the  Sacramento  protocol  to  be  used  as 
a  supplement  tolthe  overall  evaluation 
of  S/L  standardsi. 

n.  What  Is  the  Subject  and  Purpose  of 
This  Rulemaking? 

A.  Reasons  for  Revisiting  Section  112(1) 
Regulations        I 

Before  the  Act  was  amended  in  1990 
(1990  Amendments),  many  S/L's 
developed  their  bwn  programs  for  the 
control  of  air  topics  (i.e.,  HAP)  from 
stationary  sources.  Some  of  these  S/L 
programs  have  now  been  in  place  for 
many  years  and  J  for  some  of  the  source 
categories  regulated  by  Federal 
emissions  standards  under  section  112 
of  the  Act,  the  S(L  programs  may  have 
succeeded  in  reducing  air  toxics 
emissions  to  levels  at  or  below  those 
required  by  the  federal  standards.  For 
purposes  of  this|discussion.  the  Federal 
emission  standards  established  under 
section  112  authority  are  codified  in  40 


CFR  part  63.  These  standards  are 
referred  to  as  NESHAP. 

These  programs,  developed  to  address 
specific  S/L  needs,  often  differ  from  the 
Federal  rules  we  develop  under  section 
112.  As  a  result,  S/L  programs  may 
result  in  controls  or  other  requirements 
that,  on  the  whole,  are  more  stringent 
than,  equivalent  to,  or  less  stringent 
than  controls  resulting  from  the 
corresponding  Federal  emissions 
standards  in  terms  of  the  emissions 
reductions  they  achieve. 

The  U.S.  Congress  was  very  aware  of 
S/L  air  toxics  programs  in  the  course  of 
developing  the  1990  Amendments  to  the 
Act.  Seeking  to  preserve  these  programs. 
Congress  included  provisions  in  section 
112(1)  that  allow  us  to  recognize  S/L's 
air  toxics  rules  or  programs  in  place  of 
some  or  all  of  the  corresponding  Federal 
section  112  requirements.  In  other 
words,  we  may  approve  S/L  rules  or 
programs  if  they  meet  certain  criteria 
(such  as  demonstrating  adequate 
resources,  legal  authorities,  level  of 
control,  and  compliance  and 
enforcement  measures)  and  allow  them 
to  substitute  for  part  63  NESHAP 
regulations  established  under  sections 
112(d),  112(0.  or  112(h)  (or  other  section 
112  requirements  such  as  the  Risk 
Management  Program  addressed  in 
section  112(r)  and  40  CFR  part  68).  In 
addition,  section  112(1)  allows  us  to 
delegate  to  S/L's  the  authority  to 
implement  and  to  enforce  part  63 
NESHAP  exactly  as  we  promulgate 
them,  that  is,  without  any  changes. 

Thus,  a  S/L  may  obtain  delegated 
authority  to  implement  and  enforce  a 
NESHAP  in  either  of  two  circumstances: 

(1)  when  the  S/L  has  taken  delegation 
for  unchanged  Federal  standards,  a 
process  called  "straight"  delegation,  or 

(2)  when  the  S/L  obtains  approval  for 
rules  or  other  requirements  that 
substitute  for  the  Federal  NESHAP 
requirements.  Under  section  112(1), 
submission  of  any  rules  or  programs  by 
S/L's  for  approval  and  delegation  is 
voluntary.  If  S/L's  do  not  obtain 
approval  or  delegation,  we  continue  to 
have  primary  authority  and 
responsibility  to  implement  and  to 
enforce  section  112  regulations. 

Overall,  the  goal  of  section  112(1)  is  to 
allow  S/L  regulators  to  implement  and 
enforce  their  programs  (or  rules)  to 
control  emissions  of  HAP  from 
stationary  sources,  provided  those 
programs  achieve  results  that  are 
equivalent  to  the  Federal  program.  We 
believe  that  Congress  intended  S/L's  to 
be  the  primary  authorities  responsible 
for  carrying  out  the  mandates  of  the 
Federal  air  toxics  program.  Where  S/L 
air  toxics  regulations  control  emissions 
of  HAP  as  stringently  as  NESHAP,  we 


believe  that  it  is  Congress's  intention  in 
section  112(1)  to  integrate  these 
programs  with  the  Federal  air  toxics 
program  as  it  was  revised  in  1990.  (S/ 
L's  may  also  have  volatile  organic 
compounds  (VOC),  particulate  matter 
(PM),  or  lead  (Pb)  regulations  developed 
under  section  110  of  the  Act  that 
indirectly  control  emissions  of  HAP  and 
that  may,  in  some  cases,  be  substituted 
for  section  112  requirements.) 

Section  112(1)  allows  the  integration 
of  Federal  and  S/L  programs  in  order  to 
minimize  the  potential  for  "dual 
regulation."  Ehial  regulation  refers  to  a 
situation  in  which  sources  of  HAP  are 
subject  simultaneously  to  S/L  and 
Federal  requirements  that  overlap, 
conflict,  or  are  otherwise  duplicative. 
By  working  together  to  minimize  the 
potential  for  dual  regulation,  we  and  ovu 
S/L  co-regulators  hope  to  reduce 
unnecessary  burden  associated  with  (1) 
complying  with  section  112  air  toxics 
control  requirements,  and  (2)  issuing 
permits  and  otherwise  implementing  or 
enforcing  those  requirements.  We 
consider  burden  "unnecessary"  when  it 
does  not  materially  contribute  to 
assuring  that  sources  of  IL\P  achieve 
the  emissions  reduction  goals 
established  by  our  Federal  section  112 
requirements,  or  it  does  not  contribute 
toward  assuring  compliance  with  those 
requirements. 

Under  section  112(1)(2)  of  the  Act,  we 
are  required  to  publish  "guidance"  that 
governs  how  S/L's  may  develop  and 
submit,  and  how  we  may  approve,  S/L 
air  toxics  rules  or  programs  that  meet 
the  goals  of  the  Act  and  the  Federal  air 
toxics  program.  On  November  26, 1993, 
we  finalized  regulations  that  carried  out 
this  mandate.  (See  58  FR  62262, 
Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities,  Final 
rule).  The  November  26, 1993 
regulations,  which  can  be  found  in  40 
CFR  part  63,  subpart  E,  provide 
regulator}'  "guidance"  regarding 
approval  of  S/L  rules  or  programs  that 
can  be  implemented  and  enforced  in 
place  of  Federal  section  112  rules  as 
well  as  the  delegation  of  our  authorities 
and  responsibilities  associated  with 
those  rules.  Under  subpart  E,  such 
agencies  may  obtain  approval  from  us  to 
implement  and  enforce  provisions  of 
their  own  air  pollution  control  programs 
in  lieu  of  federally  promulgated 
NESHAP  and  other  section  112 
requirements  for  stationary  sources. 
Once  approved,  S/L  rules  and 
applicable  requirements  resulting  from 
those  rules  are  considered  federally 
enforceable  and  substitute  for  the 
Federal  requirements  that  would 
otherwise  apply  to  those  stationary 
sources.  Overall,  the  subpart  E 
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regulations  assure  that  all  sources  of 
HAP  that  are  subject  to  regulation  under 
section  112  achieve  the  emissions 
reductions  that  are  intended  by  the 
Federal  emissions  standards  or  other 
requirements. 

The  current  subpart  E  provides 
several  different  processes  (that  we  also 
refer  to  as  options)  that  a  S/L  may 
pursue  to  obtain  delegation  or  program 
approval.  A  S/L  would  pursue  one  or 
more  of  these  delegation/approval 
processes  based  on  the  particular 
programmatic  needs  and  goals  of  that 
agency.  A  S/L  may  "mix  and  match"  the 
various  processes  provided  in  subpart  E 
to  minimize  the  overall  burden 
associated  with  program  approval  and 
to  obtain  the  desired  delegation 
outcome.  In  addition  to  providing  the 
procedural  requirements  for  delegation 
and  program  approval,  subpart  E 
describes  the  necessary  criteria  and 
other  requirements  a  S/L  rule  or 
program  must  meet  in  order  for  us  to 
approve  it. 

After  subpart  E  was  promulgated, 
several  S/L's  raised  concerns  to  us  about 
making  these  regulations  more 
workable.  Since  August  1995,  we  have 
been  engaged  in  discussions  with  S/L 
representatives  to  understand  their 
concerns  and  to  rethink  how  subpart  E 
might  be  better  structured  to  accomplish 
its  goals.  These  discussions  have 
focused  on  and  beneHted  from 
experiences  to  date  actually 
implementing  the  approval  processes 
included  in  subpart  E.  Based  on  these 
experiences  and  the  relative  maturity  of 
the  air  toxics  and  the  title  V  operating 
permits  programs  since  promulgation  of 
the  subpart  E  rules  in  1993,  we  believe 
it  is  appropriate  at  this  time  to  revise  the 
subpart  E  regulations. 

Thus,  in  this  notice,  we  are  proposing 
to  amend  the  existing  subpart  E 
regulations  to  make  them  easier  to  use. 
One  goal  of  this  effort  is  to  introduce 
additional  flexibility  into  the  subpart  E 
approval  processes  and  criteria  in  order 
to  accommodate  a  wider  variety  of  S/L 
program  needs,  without  sacrificing  the 
emissions  reduction  and  enforceability 
goals  of  the  Act.  Through  this  effort,  we 
hope  to  provide  additional  flexibility  to 
S/L  in  how  they  accept  delegation  for 
the  section  112  program,  including  how 
they  are  required  to  establish  the 
equivalency  of  their  alternative 
requirements.  We  beUeve  this  will  result 
in  less  overall  burden  to  S/L  in  seeking 
approval  for  delegation  requests,  to  us 
in  approving  such  requests,  and  to 
regulated  industries  in  complying  with 
the  array  of  S/L  and  Federal  regulations 
to  which  they  are  subject.  In  making  it 
easier  for  S/L  to  obtain  delegation  (and 
in  minimizing  disruption  of  S/L 


programs),  we  hope  to  achieve  the 
second  critical  goal  of  this  effort  to 
revise  subpart  E,  to  further  minimize  the 
likelihood  of  dual  regulation  of 
stationary  sources. 

B.  Legal  and  Policy  Framework  for 
Revising  Section  112(1)  Regulations 

In  proposing  revisions  to  the  subpart 
E  regulations,  we  have  provided  as 
much  additional  flexibility  as  we 
believe  is  appropriate,  both  in  light  of 
the  statute  and  given  our  need  to  assure 
the  American  public  that  they  are 
getting  the  same  or  better  environmental 
protection  from  the  S/L  requirements 
that  would  replace  the  Federal  section 
112  requirements.  We  believe  that  the 
flexibility  provided  in  the  subpart  E 
delegation/approval  processes  cannot 
compromise  the  environmental  results 
or  the  enforceability  of  the  otherwise 
applicable  Federal  requirements. 

Equivalency  demonstrations  that  S/ 
L's  submit  for  specific  alternative 
section  112  requirements  must  show 
that  the  alternative  requirements 
achieve  the  emissions  reductions 
required  by  the  otherwise  applicable 
Federal  requirements.  They  also  must 
demonstrate  equivalency  on  an  affected 
source  basis. '  However,  this  does  not 
mean  that  S/L's  must  demonstrate  "line- 
by-line"  equivalency  with  the  section 
112  requirements. 

As  a  legal  matter,  only  the  EPA  has 
the  authority  to  approve  alternative 
section  112  requirements  that  apply  to 
a  category  of  sources  for  which  we  have 
promulgated  Federal  emissions 
standards.  In  other  words,  we  may  not 
delegate  to  S/L's  the  authority  to  make 
fmdings  of  equivalency  between  their 
programs'  requirements  and  the 
requirements  of  the  otherwise 
applicable  Federal  standards. 

In  these  rule  revisions,  we  are 
proposing  that  the  "test"  for 
equivalency  between  the  S/L  and 
Federal  requirements  should  be  the 
same  no  matter  which  delegation/ 
approval  option  a  S/L  chooses  to  pursue 
among  the  options  that  allow  alternative 
requirements  to  be  substituted  for 
Federal  requirements.  By  "test"  we 
mean  the  criteria  that  we  would  use  to 
determine  whether  S/L  requirements  are 
as  stringent  as  ours  in  terms  of  the  effect 
they  would  have  on  achieving  the 
required  emissions  reductions,  assuring 
compliance,  and  enabling  appropriate 
enforcement  actions. 

Before  discussing  the  proposed 
changes  to  subpart  E,  we  thought  it 


'  Affected  source  is  a  defined  term  in  $  63.2  of  the 
part  63  General  Provisions.  It  refers  to  the  portion 
of  a  stationary  source  that  is  regulated  by  a  Federal 
section  112  emissions  standard  or  requirement. 


would  be  useful  to  identify  who  is 
subject  to  this  rulemaking,  describe  the 
process  that  was  used  to  arrive  at  the 
decisions  in  this  package,  review 
background  on  the  existing  structure 
and  content  of  subpart  E.  and 
summarize  the  key  S/L  concerns  that  we 
have  addressed  in  this  and  previous 
actions. 

III.  Who  Is  Subject  to  This  Rulemaking? 

This  rulemaking  addresses 
requirements  that  apply  to  "States," 
should  they  choose  to  obtain  delegation 
or  program  approval  under  section 
112(1)  of  the  Act.  Submission  of  rules  or 
programs  by  "States"  for  approval  and 
delegation  under  section  112(1)  is 
voluntary.  The  definition  of  "State"  in 
subpart  E  covers  all  non-Federal 
authorities,  including  local  air  pollution 
control  agencies,  statewide  programs, 
Indian  Tribes,  and  U.S.  Territories. 
Because  these  authorities  are  the 
primary  intended  audience  for  this 
regulation,  from  this  point  on  we  use 
"you"  or  "your"  to  address  our 
comments  directly  to  any  or  all  of  these 
authorities.  In  addition,  we  may  also 
refer  to  these  authorities  as  S/L.  Note, 
however,  that  any  requests  for  comment 
on  these  proposed  amendments  are 
directed  to  the  public-at-large,  not  just 
S/L. 

Consistent  with  the  existing  subpart  E 
regulations  that  govern  section  112(1) 
delegations  and  approvals,  this 
rulemaking  does  not  include  any 
requirements  that  apply  directly  to 
stationary  sources  of  HAP.  We  regulate 
HAP  sources  by  developing  NESHAP 
and  other  types  of  requirements  under 
section  112.  The  subpart  E  regulations 
that  are  the  subject  of  this  rulemaking 
merely  establish  criteria  and  procedures 
for  determining  the  governmental 
agency  that  will  have  primary 
responsibility  within  a  jurisdiction  for 
implementing  and  enforcing  our 
emissions  standards  (and  other 
substantive  section  112  requirements), 
and  they  establish  the  processes  by 
which  you  may  implement  regulations 
that,  while  not  identical  to  our 
emissions  standards,  achieve  the  same 
or  better  results. 

IV.  What  Process  Was  Used  To  Arrive 
at  the  Decisions  in  This  Rulemaking? 

In  August  1995,  S/L  air  pollution 
control  program  officials,  presented  to 
us  their  views  as  to  why  the  current 
subpart  E  rule  needs  to  be  revised.  They 
indicated  that  subpart  E  does  not 
provide  sufficient  flexibility  for  you  to 
use  its  delegation  options,  and  that  the 
requirements  for  establie  hing  that  your 
programs  result  in  equivalent  or  better 
emissions  reductions  are  too 
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burdensome,  during  the  succeeding  2 
years,  we  held  numerous  discussions 
with  represenjtatives  of  S/L  air  pollution 
control  program  officials  to  better 
understand  their  views  and  to  develop 
options  for  addressing  their  concerns 
while  still  assuring  that  the 
requirements  of  the  Act  are  met.  After 
developing  sqme  approaches  for 
responding  toj  S/L  air  pollution  control 
program  officials'  concerns,  we  involved 
a  wider  group  of  stakeholders,  e.g., 
industry  and  public  interest  groups,  to 
alert  them  of  i  »ur  plans  and  to  ask  for 
their  input.  For  example,  we  held 
meetings  witt  the  Toxics/Permitting/ 
New  Source  Review  Subcommittee  of 
the  Clean  Air  [Act  Advisory  Committee 
in  Washingtoii.  DC,  with  stakeholders  in 
Los  Angeles.  California  on  December  5 
and  6. 1996,  apd  with  stakeholders  in 
Washington.  pC  on  February  26,  1997 
and  July  9  and  10, 1997  to  gather  their 
input.  We  also  undertook  a  study  with 
CARB  and  SGAQMD  to  analyze 
emission  redi^ctions  of  their  rules 
compared  wiih  the  otherwise  applicable 
section  112  standards. 

V.  How  Do  thfe  Delegation  Options 
Currently  in  Subpart  E  Work? 

A.  Four  Ways  To  Obtain  Delegation 
Under  the  Current  Subpart  E 

The  following  discussion  explains  the 
delegation  options  currently  available  to 
you  under  thf  existing  subpart  E 
regulations.  Sections  VII.  through  X.  of 
the  preamblej  below,  explain  how  we 
are  proposing  to  modify  and  expand 
these  delegation  options  to  give  you 
more  choices  jin  how  you  may  seek 
delegation  foj  one  or  more  section  112 
emissions  statidards  or  requirements. 

Subpart  E  ^  currently  written 
contains  four]ways  for  you  to  obtain 
delegation.  Y^u  may  use  any  one  or  any 
combination  t)f  these  options  in  your 
request  for  approval  of  your  rules, 
authorities,  of  programs.  (If  you  are 
accepting  delegation  of  all  Federal 
section  112  rules  without  changes, 
streamlined  delegation  mechanisms  are 
available.  Seq  the  original  subpart  E 
proposal  preinble,  58  FR  29298,  May 
19, 1993.  and! the  direct  final 
amendments  fn  61  FR  36295,  July  10, 
1996.)  Underleach  of  these  delegation 
options,  you  must  demonstrate  that  each 
of  your  rules,!  standards,  or  requirements 
(as  appropriate)  for  an  affected  source  is 
no  less  stringent  than  the  Federal  rule, 
emissions  standard,  or  requirement  that 
would  otherwise  apply  to  that  same 
affected  soun^e. 

The  four  wpys  to  obtain  delegation  are 
listed. 

1.  Unchanged  Federal  Standards — 
"Straight"  delegation  to  implement  an 


unchanged  Federal  standard  or 
requirement.  Under  this  process,  you 
may  receive  delegation  for  Federal 
standards  and  requirements  that  are 
unchanged  from  the  promulgated 
requirements,  a§  well  as  delegation  of 
authority  for  imchanged  rules  and 
standards  that  we  will  issue  in  the 
future.  These  provisions  are  addressed 
in  §  63.91  and  in  various  guidance 
memoranda  and  documents,  including 
"Interim  Enabling  Guidance  for  the 
Implementation  of  40  CFR  Part  63, 
Subpart  E"  (EPA-453/R-93-040, 
November  1993). 

2.  Rule  Adjustment — Delegation  to 
implement  a  Federal  standard  through 
approval  of  your  rule  (or  rules)  that 
adjusts  a  Federal  rule  in  minor  ways 
that  are  already  listed  in  subpart  E, 
§63.92.  Each  adjustment  taken 
individually  must  be  no  less  stringent 
than  the  corresponding  requirement  in 
our  standard.  If  your  rule  meets  the 
criteria  listed  in  §  63.92.  you  can  receive 
approval  to  replace  our  rule  with  yours 
very  quickly. 

3.  Authority  Substitution — ^Delegation 
to  implement  a  Federal  standard 
through  approval  of  your  rule  (or  rules, 
or  other  authorities)  that  adjusts  a 
Federal  rule  in  significant  ways  that  are 
not  predefined  in  subpart  E  and  are  no 
less  stringent.  Taken  as  a  whole,  the 
adjustments  must  result  in  rules  (or 
other  authorities)  that  are  equivalent  to, 
or  no  less  stringent  than,  the  Federal 
standard  in  terms  of  the  emissions 
reductions  that  they  require.  These 
provisions  are  addressed  in  §63.93. 

4.  Program  Approval — Delegation  to 
implement  some  or  all  Federal 
emissions  standards  through 
development  of  terms  and  conditions  in 
40  CFR  title  V  operating  permits,  rather 
than  through  approval  of  your 
substantive  rules.  First,  through  an  "up- 
front" approval,  we  ratify  your 
commitments  to  develop  appropriate 
permit  terms  and  conditions;  later,  we 
review  the  proposed  permits  for  sources 
affected  by  the  NESHAP.  Through  the 
title  V  permitting  process  you  may 
change  requirements  in  the  Federal 
emissions  standards,  provided  that  the 
results  of  each  change  are  equivalent  to 
(i.e.,  unequivocally  no  less  stringent 
than)  the  corresponding  Federal 
requirements  and  you  demonstrate  the 
equivalency  of  your  alternative 
requirements  by  presenting  the 
proposed  permit  terms  and  conditions 
in  the  "form"  of  the  Federal  standard. 
By  "form"  of  the  Federal  standard,  we 
mean  the  terms  and  units  of 
measurement  in  which  the  requirements 
are  expressed.  These  provisions  are 
addressed  in  §  63.94. 


B.  General  Approval  Criteria  for 
Delegations  Under  the  Current  Subpart 
E 

To  obtain  delegation  under  any  of 
these  approval  processes,  you  must 
demonstrate  that  you  have  met  certain 
basic  approval  criteria  that  are  listed  in 
§  63.91  as  well  as  any  additional 
process-specific  approval  criteria  that 
are  included  in  the  sections  that  address 
the  delegation  mechanisms  that  you 
choose  to  pursue.  To  obtain  approval  for 
your  rule  or  program,  §  63.91  requires 
you  to  demonstrate  to  us  that  you  have 
adequate  legal  authority  and  resources 
to  implement  and  enforce  your  rule  or 
program  upon  approval.  You  must  also 
demonstrate  that  yoiu  rule  or  program 
assiu^s  that  all  sources  within  your 
jurisdiction  will  comply  with  each 
applicable  section  112  rule.  In  addition, 
you  must  provide  an  expeditious 
implementation  schedule,  a  plan  that 
assures  expeditious  compliance  by  all 
sources  subject  to  the  rule  or  program, 
and  a  copy  of  each  of  your  statutes, 
regulations,  and  other  requirements  that 
contain  the  appropriate  provisions 
granting  authority  to  implement  and 
enforce  your  rule  or  program  upon 
approval.  In  general,  title  V  program 
approval  is  sufficient  to  demonstrate 
that  you  have  satisfied  subpart  E's 
general  approval  criteria  in  §  63.91,  at 
least  for  sources  permitted  under  your 
title  V  program. 

C.  Specific  Approval  Criteria  and 
Administrative  Process  Requirements 
for  Delegations  Under  the  Current 
Subpart  E 

1.  §63.91  "Straight"  Delegation 

Under  the  "straight"  delegation 
option  in  §63.91,  you  may  implement 
Federal  section  112  requirements 
without  changes.  You  may  use" this 
option  when  you  want  to  accept 
delegation  of  an  existing  or  a  future 
Federal  section  112  standard  as 
promulgated.  The  approval  process 
imder  §  63.91  consists  of  notice  and 
comment  rulemaking  in  the  Federal 
Register.  Upon  approval  of  your  request 
for  delegation  of  Federal  section  112 
rules  as  promulgated  (there  are  some 
variations  for  section  112(r)  accidental 
release  programs),  we  would  publish  the 
approval  in  the  Federal  Register  and 
incorporate  it,  directly  or  by  reference, 
in  the  appropriate  subpart  of  part  63.  In 
addition,  you  can  establish  a 
mechanism  for  future  delegation  of 
section  112  standards  as  promulgated 
(e.g.,  automatic  or  adoption  by 
reference)  that  is  suitable  for  your 
State's  method  of  adopting  regulations. 
Futiu^  delegations  of  promulgated 
section  112  rules  would  not  have  to  go 
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through  an  additional  Federal  Register 
public  notice  and  comment.  This 
mechanism  can  be  similar  to  the  process 
established  under  EPA's  1983  guidance 
in  the  "Good  Practice  Manual  for  New 
Source  Performance  Standards  (NSPS) 
and  NESHAP." 

Alternatively,  you  could  choose  to 
submit  separate  §63.91  requests  for 
delegation  of  each  specific  112 
requirement.  If  no  adverse  comments 
are  expected,  we  can  do  direct  final 
rulemaking  to  streamline  the  delegation 
of  these  section  112  requirements. 
Under  this  option,  the  Federal  Register 
notice  would  state  something  like 
"*  •  *  unless  adverse  comments  are 
received,  this  action  will  be  considered 
final  in  21  days." 

For  additional  detail  on  how  this  and 
the  other  current  subpart  E  delegation 
options  work,  see  "hiterim  Enabling 
Guidimce  for  the  Implementation  of  40 
CFR  Part  63,  Subpart  E"  (EPA^53/R- 
93-040,  November  1993). 

2.  §  63.92    Rule  Adjustment 

Under  the  rule  adjustment  option  in 
§  63.92,  we  can  approve  one  (or  more) 
of  your  rules  that  is  structurally  very 
similar  to,  and  is  clearly  at  least  as 
stringent  as,  the  Federal  rule  for  which 
you  want  to  substitute  your  rule(s). 
Under  this  option,  you  may  only  make 
an  adjustment  to  the  Federal  rule  that 
results  in  emissions  limits  and  other 
requirements  that  are  clearly  no  less 
stringent,  on  an  affected  source  basis, 
than  the  Federal  rule.  There  can  be  no 
ambiguity  regarding  the  stringency  of 
any  of  the  proposed  adjustments. 
Section  63.92  includes  a  list  of  rule 
adjustments  that  may  be  approved 
under  this  option — for  example, 
lowering  a  required  emissions  rate  or 
subjecting  additional  emissions  points 
within  a  source  category  to  control 
requirements.  We  consider  all  of  these 
adjustments  to  result  in  requirements 
that  are  more  stringent  than  the 
corresponding  Federal  requirements.  In 
addition,  yoiu-  rule  must  have 
undergone  public  notice  and  provided 
an  opportimity  for  public  comment  in 
your  jurisdiction  before  you  submit  it  to 
us  for  approval.  If  we  find  that  the 
necessary  criteria  are  met,  we  would 
approve  your  rule  with  adjustments, 
and  it  becomes  federally  enforceable  in 
lieu  of  the  otherwise  applicable  section 
112  rule.  Upon  approval,  your  rule 
would  be  pubUshed  in  the  Federal 
Register  and  incorporated  directly  or  by 
reference  into  part  63,  without 
additional  notice  and  opportunity  for 
comment. 


3.  §  63.93    Substitution  of  Authorities 

Under  §  63.93,  substitution  of 
authorities  (which  is  commonly  referred 
to  as  the  rule  substitution  option),  we 
can  approve  substitution  of  one  (or 
more)  of  your  rules  or  requirements  for 
a  Federal  rule,  where  your  rule  is 
structurally  different  from  the 
corresponding  Federal  rule.  Under  this 
section,  we  also  may  approve  a  rule  that 
is  different  from  the  Federal  rule  in 
ways  that  do  not  qualify  for  approval 
under  §  63.92 — that  is,  in  ways  that  are 
not  "unambiguously  no  less  stringent." 
This  situation  might  arise  when  you 
submit  a  rule  that  was  written 
independently  of  the  Federal  rule  or 
when,  for  example,  your  rule  achieves 
equivalent  emissions  reductions,  but 
with  a  combination  of  levels  of  control 
and  compliance  and  enforcement 
measures  not  addressed  in  or  by  the 
Federal  rule.  (Level  of  control  and 
compliance  and  enforcement  measures 
are  terms  that  are  defined  in  §  63.90.) 
Any  rules  or  other  requirements  that 
you  submit  under  this  section  must  be 
enforceable  under  your  State  law. 

Under  the  existing  subpart  E  rule 
language,  authorities  that  you  may 
submit  for  approval  under  this  section 
include  the  following: 

(1)  S/L  rules  or  other  requirements 
enforceable  under  State  law;  or 

(2)  In  the  case  of  alternative  work 
practice  standards,  specific  title  V  or 
part  71  permit  terms  and  conditions  for 
the  source  or  set  of  sources  in  the  source 
category  for  which  you  are  requesting 
approval  under  subpart  E.  The  permit 
terms  and  conditions  must  address 
control  requirements  as  well  as 
compliance  and  enforcement  measures. 

Under  §  63.93,  you  must  make  a 
detailed  demonstration  that  your  rule 
(or  other  authorities)  would  achieve 
equal  or  greater  emissions  reductions  (or 
other  measure  of  control  stringency 
where  appropriate)  for  each  affected 
source  regulated  by  the  Federal  section 
112  rule.  Upon  receipt  of  a  complete 
request  for  approval  of  a  substituted  rule 
(or  other  authorities),  we  would  conduct 
a  rulemaking  to  request  public 
comments  on  the  proposed  substitution. 
If  we  find  that  your  demonstration  is 
satisfactory  and  the  pubfic  comments  do 
not  dissuade  us,  we  would  approve  your 
rule,  publish  it  in  the  Federal  Register, 
and  incorporate  it  directly  or  by 
reference  into  part  63.  Your  approved 
rule  and/or  requirements  would  be 
federally  enforceable  and  they  would 
replace  the  otherwise  applicable  Federal 
rule  in  your  jurisdiction  for  the  affected 
sources. 

The  approval  criteria  in  §  63.93(b)(2) 
require  that,  in  any  request  for  approval 


under  this  section,  you  provide  detailed 
documentation  that  your  authorities 
contain  or  demonstrate: 

(1)  Applicability  criteria  that  are  no 
less  stringent  than  those  in  the 
respective  Federal  rule.  Applicability 
criteria  is  also  a  term  that  is  defined  in 
§63.90: 

(2)  Levels  of  control  and  compliance 
and  enforcement  measures  that  would 
achieve  emissions  reductions  from  each 
affected  source  that  are  no  less  stringent 
than  would  result  from  the  otherwise 
applicable  Federal  standard; 

(3)  A  compliance  schedule  that 
assures  that  each  affected  source  is  in 
compliance  no  .ater  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule;  and 

(4)  Additional  criteria  specified  in 

§  63.93(b)(4)  that  are  not  repeated  here. 

To  obtain  approval  under  §  63.93,  you 
must  demonstrate  that  you  have 
satisfied  the  approval  criteria  in 
§  63.93(b)  in  addition  to  the  approval 
criteria  in  §  63.91(b).  As  we  mentioned 
earlier,  you  may  usually  demonstrate 
that  you  have  satisfied  §  63.91(b)  if  you 
have  an  approved  title  V  or  part  71 
operating  permits  program.  In  addition, 
once  you  have  demonstrated  that  you 
have  satisfied  the  §  63.91(b)  criteria 
under  a  §  63.93  approval  action,  you 
generally  would  not  have  to  repeat  the 
§  63.91(b)  demonstration  when  you 
submit  additional  rules  for  approval  in 
the  future,  provided  that  your  approved 
resources,  authorities,  and  other 
program  elements  are  still  adequate  to 
implement  and  enforce  the  rules  for 
which  you  are  seeking  delegation,  and 
provided  that  you  are  not  seeking 
delegation  for  rules  that  affect  sources 
that  your  original  program  approval  did 
not  address  (e.g.,  area  sources).  Another 
example  of  a  situation  in  which  you 
may  need  to  resubmit  §  63.91(b) 
approval  elements  is  when  you  submit 
for  approval  an  alternative  compliance 
and  enforcement  strategy  that  involves  a 
more  resource-intensive  inspection 
program  than  the  one  previously 
approved. 

4.  §  63.94    Program  Approval 

Under  the  current  program  approval 
option  in  §  63.94,  we  may  approve  your 
program  so  that  you  can  substitute 
alternative  requirements  for  one,  some, 
or  all  section  112  emissions  standards 
through  the  title  V  or  permitting 
process.  Currently,  this  option  is 
available  only  for  sources  that  will  be 
permitted  under  title  V. 

For  approval  to  implement  and 
enforce  your  program  ii;  place  of  the 
otherwise  appUcable  Federal  section 
112  emissions  standards,  you  must 
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make  a  number  of  legally  binding 
commitments.'! 

(1)  First,  yoii  must  commit  to 
regulating  eve^  source  that  would  have 
been  regulated  by  the  Federal  section 
112  emissions  (standards  for  which  your 
pro«Bm  is  intended  to  substitute; 

(2)  Second,  you  must  provide 
assurance  that  the  level  of  control  and 
compliance  and  enforcement  measures 
in  each  40  CFit  title  V  permit  you  issue 
for  these  sources  is  at  least  as  stringent 
as  those  that  wwuld  have  resulted  from 
the  otherwise  applicable  Federal 
emissions  standards; 

(3)  Finally,  you  must  commit  to 
expressing  the|40  CFR  title  V  operating 
permits  conditions  in  the  "form"  of  the 
otherwise  applicable  Federal  standard. 
This  means  thit  you  must  commit  to 
translating  yoiir  standards  from  the 
"form"  you  have  used  in  your  rules  to 
the  Federal  "fdrm"  so  that  operating 
permits  conditions  are  expressed  in  the 
same  terms  and  units  of  measure  and 
include  the  saifie  monitoring  and  test 
procedures  as  jn  the  Federal  rule  or 
federally  approved  alternatives.  This 
means  that  you  must  use  monitoring 
and  testing  methods  which  we  have 
approved  for  application  under  the 
Federal  rule. 

To  approve  tihese  commitments  and 
identify  the  list  of  sources  or  source 
categories  for  vi^hich  you  intend  to  use 
this  option,  wa  would  do  a  notice  and 
comment  rulemaking  in  the  Federal 
Register.  We  r^fer  to  this  rulemaking  as 
the  "up-front"  Approval.  Our  approval 
of  alternative  requirements  for  specific 
sources  would  take  place  during  the 
title  V  permit  i^uance  process.  Thus, 
beyond  the  "u()-front"  approval  of  your 
commitments  «nd  other  legal 
authorities,  under  this  option  we  do  not 
conduct  rulemaking  to  approve  your 
alternative,  source-specific 
requirements.  I 

This  mechai^ism,  including  the 
"form"  of  the  standard  approval 
criterion  in  §6^.94(b)(2)(D),  was 
intended  to  provide  us  with  an 
opportunity  fot  expedited  review  of 
your  altemativte  requirements  in  the 
form  of  title  V  i)ermit  terms  and 
conditions  duHng  the  permit  issuance 
process,  instead  of  requiring  us  to 
examine  and  approve  soiu-ce  category 
rules  through  me  authority  (rule) 
substitution  option  in  §63.93.  The  title 
V  permit  issuance  process  includes 
opportunities  lor  public  and  EPA 
review,  and  foi  EPA  objection,  of  the 
proposed  alternative  S/L  requirements; 
therefore,  it  can  serve  as  the  approval 
mechanism  in  lieu  of  Federal 
rulemaking  unper  this  option.  In 
addition,  the  permit  itself  acts  as  the 
Federal  enforcement  mechanism  under 


this  option.  Upon  our  approval  of  the 
proposed  permit,  the  alternative 
requirements  become  federally 
enforceable  and  replace  the  otherwise 
applicable  Federal  section  112 
requirements  for  that  particular 
standard  (or  standards)  for  that 
particular  source. 

The  program  substitution  option  as 
currently  written  allows  you  to 
substitute  an  entire  program  of 
alternative  air  toxics  rules  for  all  or 
some  of  the  Federal  section  112  rules. 
This  type  of  situation  might  arise  if  you 
have  a  mature  air  toxics  program  with 
many  regulations  affecting  source 
categories  regulated  by  Federal  section 
112  standards.  If  we  approve  your 
program  under  this  option,  you  can 
implement  and  enforce  alternative 
NESHAP  requirements  for  specific 
emissions  standards  that  are  identified 
in  the  "up-front"  program  approval. 
These  emissions  standards  and/or 
requirements  may  have  been  established 
under  sections  112(d),  112(f),  112(h),  or 
other  section  112  provisions. 

D.  Federal  Enforceability  of  Approved 
Requirements 

Oiu'  promulgated  section  112  standard 
is  the  applicable  and  federally 
enforceable  standard  until  we  approve 
your  rule  or  program  to  take  its  place 
following  the  procedures  and  criteria  in 
subpart  E.  Your  rule  or  program 
requirements  become  the  applicable  and 
federally  enforceable  standard  starting 
on  the  date  of  approval  of  your  rule, 
program,  or  other  requirement  (or  in  the 
case  of  §  63.94  program  approval, 
starting  on  the  date  of  permit  issuance). 
Under  subpart  E,  §  63.91(a)(6),  the  date 
of  approval  is  the  date  of  publication  in 
the  Federal  Register.  After  the  approval 
date,  our  promulgated  standard  is  no 
longer  applicable  or  enforceable  for  the 
sources  in  your  jurisdiction. 

Although  you  become  the  primary 
implementation  and  enforcement 
authority  when  you  accept  delegation 
for  a  section  112  emissions  standard,  we 
continue  to  have  concurrent  authority  to 
enforce  the  standard  which,  depending 
on  the  delegation  mechanism  you  used, 
may  be  either  your  approved  rule  or  the 
unchanged  Federal  standard.  In  other 
words,  after  we  approve  your  rule  or 
program,  we  still  have  the  authority  to 
enforce  the  complete  emissions 
standard,  including  any  "alternative" 
requirements  arising  from  your  rule  or 
program.  This  authority  is  spelled  out  in 
section  112(1)(7)  of  the  Act  and  §63.90 
and  §63.97  of  the  proposed  rule. 
Nothing  in  these  amendments  changes 
our  interpretation  of  section  112(1)(7),  or 
how  it  is  implemented  through  subpart 
E. 


E.  Purpose  of  Up-Front  Approval  for  All 
Subpart  E  Delegation  Options 

No  matter  which  subpart  E  delegation 
option(s)  you  pursue,  you  must 
demonstrate  that  you  have  satisfied  the 
general  delegation/approval  criteria 
contained  in  §  63.91(b).  In  addition, 
under  the  current  rule,  to  obtain 
delegation/approval  under  a  particular 
option  in  §  63.92,  §  63.93,  §  63.94,  or 
§  63.95,  you  must  demonstrate  that  you 
have  satisfied  the  additional  approval 
criteria  specified  in  the  relevant  section. 

The  rulemaking  we  conduct  under 
each  subpart  E  delegation  option  to 
codify  our  finding  that  you  have 
satisfied  the  up-front  approval  criteria 
serves  several  critical  hmctions  under 
section  112(1).  First,  the  process  of 
approving  the  up-front  portion  of  your 
program  assures  that  you  have  met  the 
delegation  criteria  in  section  112(1)(5) 
(as  codified  in  §  63.91(b)),  that  is,  that 
you  have  demonstrated  adequate 
authority  and  resources,  an  expeditious 
implementation  schedule,  an  adequate 
enforcement  strategy,  and  that  your 
program  is  likely  to  satisfy  the 
objectives  of  the  Act.  (To  the  extent  that 
these  have  already  been  satisfied 
through  a  title  V  program  approval,  you 
need  not  resubmit  information 
demonstrating  that  you  meet  the 
§  63.91(b)  criteria.  As  we  explain  later, 
we  believe  that  title  V  program  approval 
often  is  sufficient  to  demonstrate  that 
you  have  met  the  §  63.91(b)  criteria.) 

Second,  our  section  112(1)  approval  of 
your  program  provides  the  legal 
foundation  by  which  section  112 
requirements  may  be  replaced  by  your 
alternative  requirements  such  that  your 
requirements  become  the  federally 
enforceable  requirements  in  lieu  of  the 
applicable  Federal  requirements.  By 
acting  on  your  program  as  a  whole,  we 
are  satisfying  certain  prerequisites  for 
removing  the  Federal  requirements  from 
the  list  of  applicable  requirements  to 
which  sources  are  subject  for 
enforcement  purposes  (and  that  must  be 
accounted  for  in  sources'  title  V 
permits).  The  up-front  approval 
component  under  the  subpart  E 
approval  processes  is  necessary  for  you 
to  apply  your  alternative  requirements 
to  section  112-affected  sources  and  have 
those  requirements  be  considered 
federally  enforceable. 

Third,  the  up-front  approval  step 
provides  for  an  orderly  way  of 
identifying  which  authorities  have  been 
delegated  to  you  in  relation  to  specific 
Federal  emissions  standards  or 
requirements.  Delineation  is  necessary 
for  us,  the  public,  and  the  regulated 
community  to  ascertain  readily  what 
requirements  apply  to  each  affected 
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source.  Without  this  process,  there  is  no 
way  to  distinguish  legally  and 
practicably  which  emissions  standards 
or  requirements  apply  to  each  affected 
source  and  which  agency  has  primary 
implementation  and  enforcement 
authority  for  each  affected  source.  (It  is 
particularly  important  to  clarify  which 
agency  has  primary  enforcement 
authority  for  Federal  requirements  as 
they  apply  to  particular  sources  before 
those  requirements  are  incorporated 
into  sources'  title  V  permits.)  This  is 
why  we  require  you  to  speciHcally 
request  in  your  submission  for  approval 
the  Federal  section  112  authorities  for 
which  you  are  seeking  delegation.  It 
would  be  assumed  that  all  other  existing 
(i.e.,  promulgated)  or  future  Federal 
requirements  not  cited  are  not  delegated 
to  you. 

If,  in  the  future,  you  would  like  to 
expand  the  coverage  of  your  approved 
program  to  include  additional  Federal 
requirements,  you  must  repeat  the  up- 
front approval  step  to  identify  those 
requirements,  the  affected  source 
categories,  and  any  additional 
information  that  we  need  to  approve  by 
rulemaking  to  allow  you  to  implement 
and  enforce  your  alternative 
requirements  for  those  categories.  You 
would  also  be  required  to  certify  that 
nothing  in  your  program  has  changed  in 
any  way  that  affects  your  ability  to  meet 
the  §  63.91(b)  approval  criteria. 

This  is  not  to  say,  however,  that  you 
must  resubmit  information  that  you 
have  already  submitted  and  had 
approved  under  title  V.  Previously,  in 
the  subpart  E  promulgation  preamble 
(see  58  FR  62271-72),  we  stated  that 
"the  information  which  must  be 
submitted  by  a  State  under  part  70 
encompasses  the  information  required 
under  section  112(1)(5)  for  approval  of 
State  programs  that  seek  only  to 
implement  and  enforce  Federal 
standards  exactly  as  promulgated,"  and 
"for  part  70  sources,  part  70  approval 
also  constitutes  approval  under  section 
112(1)(5)  of  the  State's  programs  for 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated."  This  means  that,  for 
delegation  requests  under  the  existing 
subpart  E  regulations  where  the 
§  63.91(b)  approval  criteria  are  the  only 
criteria  that  you  must  satisfy,  i.e.,  for 
"straight"  delegation  situations,  you  can 
demonstrate  that  you  have  satisfied  the 
§  63.91(b)  criteria  by  demonstrating  title 

V  program  approval  (for  the  sources  for 
which  you  are  accepting  delegation  that 
are  covered  by  your  title  V  program).  In 
the  preamble  to  the  existing  subpart  E 
rule,  we  did  not  make  clear  that,  under 
the  existing  subpart  E  regulations,  title 

V  program  approval  could  be 


considered  sufBcient  to  demonstrate 
that  you  have  satisfied  the  section 
63.91(b)  criteria  for  delegation  requests 
other  than  "straight"  delegations. 

F.  EPA  Can  Withdraw  Approval  If  a  S/ 
L  Is  Inadequately  Implementing  or 
Enforcing  Its  Approved  Rule  or  Program 

Section  63.96  in  subpart  E  addresses 
what  happens  if  we  find  that  you  are  not 
implementing  oc  enforcing  your 
approved  rule  or  program  according  to 
the  criteria  you  agreed  to  when  you 
obtained  delegation.  Section  63.96  lays 
out  procedures  and  criteria  that  address 
program  corrections  and  program 
withdrawals.  For  example,  at  any  time 
after  we  approve  your  rule  or  program 
we  may  ask  you  to  provide  us  with 
information  that  shows  how  you  are 
implementing  and  enforcing  the  rule  or 
program.  If  we  have  reason  to  believe 
that  you  are  not  adequately 
implementing  or  enforcing  your 
approved  rule  or  program  (or  that  the 
approved  rule  or  program  is  not  as 
stringent  as  the  otherwise  applicable 
Federal  rule,  emissions  standard,  or 
requirements,  or  that  you  no  longer  have 
adequate  authorities  and  resources  to 
implement  and  enforce),  we  would 
inform  you  in  writing  of  our  findings 
and  the  basis  for  them.  You  then  have 
an  opportunity  to  correct  the 
deficiencies  and  to  inform  us  of  the 
corrective  actions  you  have  undertaken 
and  completed.  If  we  find  that  your 
actions  are  not  adequate  to  correct  the 
deficiencies,  we  would  notify  you  that 
we  intend  to  withdraw  approval  of  your 
previously  approved  rule  or  program  (or 
part  of  it).  The  withdrawal  process 
includes  opportunities  for  a  public 
hearing  and  a  public  comment  period. 

Based  on  puolic  comments  received, 
and  your  reaction  to  them,  we  may 
notify  you  of  changes  or  actions  that  we 
think  are  needed  to  correct  your  rule  or 
program  deficiencies.  If  you  do  not 
correct  these  deficiencies  within  90 
days,  we  would  withdraw  approval  of 
your  federally  enforceable  rule  or 
program.  Upon  withdrawal,  yotu  rule  is 
no  longer  federally  enforceable  and  the 
Federal  rule  that  it  had  replaced  again 
becomes  the  federally  enforceable  set  of 
applicable  requirements  for  the  subject 
sources.  With  the  withdrawal  notice,  we 
would  publish  an  expeditious  schedule 
for  the  sources  subject  to  your 
previously  approved  rule  or  program  to 
come  into  compliance  with  the 
applicable  Federal  requirements.  You 
would  need  to  revise  the  title  V 
operating  permits  for  any  sources  that 
were  subject  to  your  previously 
approved  rule  or  program. 

Section  63.96  also  provides  that  you 
may  submit  a  new  rule  or  program  (or 


portion)  for  approval  after  we  have 
withdrawm  approval  of  your  rule  or 
program  (or  portion).  You  may  also 
voluntarily  withdraw  from  an  approved 
rule  or  program  (or  portion)  by  notifying 
us  and  all  subject  sources  and  by 
providing  notice  and  opportunity  for 
public  comment  within  your 
jurisdiction.  If  you  voluntarily  withdraw 
from  approval,  we  would  publish  an 
expeditious  timetable  for  sources  to 
come  into  compliance  with  the 
applicable  Federal  requirements  and 
you  would  revise  their  title  V  operating 
permits  to  reflect  the  new  requirements. 

VI.  What  Concerns  Have  S/L's  Raised 
Regarding  the  Current  Subpart  E 
Delegation  Options  and  What  Actions 
Has  EPA  Taken  To  Address  These 
Concerns? 

A.  S/L  Issues  With  Subpart  E 

On  August  14, 1995,  S/L  air  pollution 
control  program  officials  presented  us 
with  a  list  of  issues  and  implementation 
difficulties  that  they  associate  with 
subpart  E's  requirements.  This  list  was 
compiled  by  S/L  representatives  based 
on  their  actual  experiences  with  subpart 
E  and  on  anticipated  difficulties  with 
forthcoming  submissions  for  approval. 
As  we  understand  their  concerns,  some 
of  their  major  issues  are  that  subpart  E 
appears  to  require  a  "line-by-line" 
equivalency  demonstration  between 
your  requirements  and  ours,  and  that 
you  must  present  your  alternative 
requirements  in  the  "form"  of  the 
Federal  standard.  "Form"  of  the 
standard  refers  to  the  terms,  such  as 
units  of  measure,  in  which  emissions 
limits  and  compliance  and  enforcement 
measures  are  expressed.  (For  example,  if 
a  certain  Federal  emissions  standard 
requires  an  emissions  limit  of  5  pounds 
per  hour  of  a  HAP  from  a  particular 
piece  of  equipment,  you  would  have  to 
express  an  emissions  limit  resulting 
from  your  programs'  requirements  in  the 
same  units,  i.e.,  pounds  per  hour,  and 
the  actual  limit  would  have  to  be  5  or 
fewer  pounds  per  hour  in  order  to  be  no 
less  stringent  than  the  Federal 
standard.) 

We  think  these  concerns  arise  from 
language  in  §63.94  that  requires 
separate  equivalency  demonstrations  for 
emissions  limits,  compliance  and 
enforcement  measures  (MRR),  and 
compliance  dates.  These  provisions 
were  included  because  we  believed  it 
would  simplify  and  speed  our  and  the 
public's  analysis  that  your  program's 
alternative  requirements  achieve  the 
same  or  better  results  than  our  rules  or 
programs;  without  these  j?rovisions,  we 
believe  we  would  not  hav^  the  resources 
to  perform  this  analysis  during  our  45- 
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day  review  period  for  each  permit.  Our 
understanding  is  that  they  believe  these 
provisions  lin  it  your  flexibility  to 
substitute  your  requirements  for  the 
Federal  requinements.  They  asked  us  to 
remove  the  "form"  of  the  standard  and 
line-by-line  equivalency  requirements 
from  subpart  E.  This  is  the  key  issue  we 
addressed  through  these  regulatory 
amendments  and  clarifications  to 
subpart  E. 

Another  ont  of  their  concerns  with 
subpart  E  as  it  is  currently  structured 
pertains  to  thq  length  of  the  approval 
process  for  a  rble  substitution  under 
§  63.93.  Section  63.93  allows  us  to  take 
up  to  180  dayi  to  review  and  act  on 
your  submittal,  consistent  with  section 
112(1)(5)  of  th^  Act,  which  allows  us  180 
days  to  approve  or  disapprove  a 
"program."  Tley  expressed  concern  that 
the  180-day  raview  period  may  cause 
delays  for  the  regulated  community,  and 
they  requestea  that  we  explore  ways  to 
expedite  the  approval  process. 

They  also  expressed  concern  that  the 
program  approval  option  in  §63.94  does 
not  include  a  mechanism  for  you  to 
accept  delegalaon  of  the  Federal 
requirements  for  section  112  area 
sources  that  are  not  required  to  obtain 
title  V  operating  permits.  You  asked  us 
to  revise  subpfirt  E  so  that  a  mechanism 
is  available  to  delegate  changed  Federal 
standards  for !  joth  title  V  and  non-title 
V  sources. 

They  also  asked  us  to  clarify  how  you 
may  subsdtutis  alternative  work  practice 
standards  (Wl'S)  for  federally 
promulgated  WPS  under  section  112(1). 
One  of  their  concerns  relates  to  the 
equivalency  criteria  for 
"nonquantifiaple  WPS,"  that  is,  those 
WPS  for  whicn  the  expected  emissions 
reductions  or  specific  performance 
requirements  bannot  be  quantified. 

They  reiterated  their  concern  about 
the  potential  for  dual  regulation  if  you 
are  unable  to  demonstrate  equivalency 
and  obtain  approval  to  implement  and 
enforce  your  miles  or  programs  in  place 
of  ours.  As  wa  mentioned  earlier,  dual 
regulation  describes  the  situation  where 
sources  must  Comply  simultaneously 
with  overlapping,  redundant, 
inconsistent,  ^r  incompatible  S/L  and 
Federal  requifements.  While  we  do  not 
think  this  sitiiation  will  occur  very 
frequently,  wt  agree  that  it  should  be 
avoided  wherpver  possible. 

On  October!  30,  1997,  the  California 
Air  Resourcea  Board  (CARB)  presented 
us  with  detailed  comments  on  an  initial 
draft  of  these  proposed  rule  revisions.  In 
general,  they  suggested  expanding  the 
universe  of  aoceptable  regulatory 
vehicles  that  you  could  use  to  substitute 
for  Federal  st>  indards.  Our  detailed 
response,  inc  uding  clarification  of  what 


regulatory  vehicles  may  and  may  not  be 
used  under  what  circumstances,  is 
contained  in  section  VI.B.2.  below. 

B.  What  Actions  Have  EPA  Taken  To 
Address  S/L's  Concerns? 

This  section  describes  the  rule 
changes  and  policy  clarifications  that 
we  are  making,  or  have  already  made,  in 
response  to  your  comments  and 
suggestions. 

1.  Summary  of  Flexibility  Added  to 
Subpart  E  Prior  to  These  Proposed 
Amendments 

Even  before  this  rulemaking  action, 
we  took  several  steps  to  address  your 
concerns.  As  a  first  step,  through  a 
direct  final  Federal  Register  notice  that 
was  published  on  July  10,  1996  (see  61 
FR  36295,  "Approval  of  State  Programs 
and  Delegation  of  Federal  Authorities," 
Direct  final  rule),  we  made  various 
changes  to  the  rule  language  in  subpart 
E.  Because  there  were  no  adverse 
comments,  the  direct  final  rule  became 
effective  on  August  19, 1996.  That 
rulemaking  effected  the  following 
changes: 

(1)  It  deleted  a  duplicative 
requirement  in  §  63.93  that  sources 
report  the  results  of  all  required 
monitoring  or  testing  at  least  every  6 
months  under  an  approved  S/L  rule  or 
program.  This  requirement  was 
duplicative  of  reporting  requirements 
already  included  in  individual  NESHAP 
standards  and  the  title  V  permit 
program  regulations. 

(2)  It  clarified  the  process  for 
"straight"  delegation  of  future  NESHAP 
standards  through  a  single,  advance 
program  approval. 

(3)  It  established  the  regulatory 
framework  under  which  you  can  obtain 
section  112(1)  approval  for  S/L  programs 
that  create  federally  enforceable  limits 
on  sources'  potential  to  emit  HAP. 

(4)  It  delayed  the  requirement  that 
you  coordinate  with  the  Chemical 
Safety  and  Hazard  Investigation  Board 
(established  by  section  112(r))  until  the 
board  is  convened. 

In  addition,  since  August  1995,  we 
issued  two  policy  memoranda  to  clarify 
the  flexibility  that  we  believe  already 
exists  under  §63.93  for  making 
equivalency  determinations  between  S/ 
L  and  Federal  rules.  (See,  (1)  "Section 
112(1)  Submittal  Equivalency 
Determ  inati  on — Recordkeeping 
Requirements,  John  S.  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards  (MD-10)  to  David 
Howekamp,  Director,  Air  and  Toxics 
Division,  Region  IX,  June  26, 1995."  and 
(2)  "Clarification  to  the  June  26, 1995 
Memorandum,  'Section  112(1)  Submittal 
Equivalenc)-  Determinations — 


Recordkeeping  Requirements',  John  S. 
Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards  (MD-10), 
Regional  Air  Division  Directors, 
November  26. 1996."  Both  memos  are 
located  in  the  docket.)  These 
memoranda  clarified  our  interpretation 
of  the  "holistic"  approval  criteria  in 
§  63.93(b)(2)  as  it  is  currently  written. 
Essentially,  we  stated  that,  in  order  to 
demonstrate  the  equivalency  of  your 
substitute  rules  (or  other  requirements 
or  authorities)  with  one  of  our  NESHAP 
standards,  you  must  demonstrate  that 
your  rule  would  result  in  equivalent 
emissions  reductions.  Provided  you  can 
demonstrate  that  the  level  of  control  and 
MRR  of  your  rule,  when  taken  as  a 
whole,  result  in  equivalent  or  better 
overall  emissions  reductions,  and 
provided  that  your  requirements  do  not 
compromise  Federal  enforceability,  the 
existing  subpart  E  regulations  allow  us 
to  approve  your  compliance  measures 
even  when  they  differ  from  our  rules  in 
form  and  stringency.  In  other  words, 
line-by-line  equivalency  with  the 
Federal  rule  for  MRR  is  not  required  if 
your  alternative  rule  as  a  package  is 
demonstrated  to  be  as  stringent  as  the 
Federal  standard.  However,  we  would 
not  approve  a  less  stringent  emission 
limit  with  very  stringent  MRR.  Your 
emission  limits  must  be  as  stringent  as 
the  Federal  emission  limits.  In  the 
November  26, 1996  memorandum,  we 
further  clarified  that,  under  a  §  63.93 
approval,  line-by-line  equivalency  is  not 
required  to  obtain  approval.  In  addition, 
we  stated  our  intention  that  the 
flexibility  discussed  in  the  June  26, 
1995  memorandum  regarding  the  record 
retention  period  be  granted  "when 
evaluating  any  alternative  compliance 
measures,  including  recordkeeping  and 
reporting  requirements,  provided  that 
Federal  enforceability  is  not  diminished 
in  this  process." 

2.  Summary  of  Flexibility  Added  to 
Subpart  E  Through  These  Proposed 
Amendments 

Through  this  action,  we  are  proposing 
various  regulatory  changes  to  subpart  E 
to  provide  additional  flexibility  to  you 
in  how  you  may  accept  delegation  for 
the  Federal  section  112  program, 
including  how  you  are  required  to 
establish  the  equivalency  of  your 
alternative  requirements.  These  changes 
augment  the  flexibility  already  provided 
in  our  July  10, 1996  rulemaking.  In 
addition  to  proposing  regulatory 
changes,  we  are  providing  new  policy 
guidance  that  clarifies:  (1)  Our 
interpretations  of  the  existing 
regulations  and  guidance  documents;  (2) 
our  expectations  regarding  the 
equivalency  demonstration  process;  (3) 
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our  expectations  regarding  equivalency 
demonstrations  for  alternative  work 
practice  standards  and  General 
Provisions;  and  (4)  the  types  of 
situations  that  each  subpart  E 
delegation/approval  option  is  designed 
to  address.  That  is,  we  have  clarified 
when  we  think  it  is  appropriate  for  you 
to  pursue  a  delegation  request  under 
each  option  according  to  the 
circumstances  in  your  jurisdiction. 

Overall,  the  revised  subpart  E 
regulation  and  accompanying  policy 
guidance  provide  the  following 
additional  flexibility: 

(1)  more  substitution  options; 

(2)  holistic  equivalency 
demonstration  (covering  both  emissions 
limits  and  MRR)  showing  that  the  S/L 
rules  and  requirements,  seen  as  a  whole, 
are  equivalent  to  the  Federal  MACT 
standards,  rather  than  a  line-by-line 
equivalency  determination  and  "form  of 
the  standard"  requirement; 

(3)  same  equivalency  demonstration 
test  for  the  rule  substitution, 
equivalency  by  permit  (EBP),  and  SPA 
options  (which  are  discussed  at  length 
in  the  next  section); 

(4)  expedited  processes  for  approving 
alternative  section  112  requirements 
under  the  new  EBP  and  SPA  processes; 

(5)  mechanisms  for  approving  and 
implementing  alternative  section  112 
requirements  for  area  sources; 

(6)  increased  options  in  regulatory 
vehicles  for  alternatives  (which  are 
discussed  later  in  this  section); 

(7)  approval  of  some  kinds  of 
alternative  work  practice  standards 
without  having  to  quantify  their  effect 
on  emissions;  and 

(8)  approval  of  alternative  General 
Provisions  (as  found  in  40  CFR  part  63, 
subpart  A)  based  on  a  tiered 
classification  scheme  that  allows  for 
different  approval  criteria  depending  on 
the  nature  of  the  General  Provisions 
requirement. 

We  have  also  added  an  option  to  this 
rule  to  partially  approve  S/L  rules  or 
programs.  We  believe  that  if  the 
majority  of  your  rule  or  program 
submitted  for  approval  under  section 
112(1)  meets  the  subpart  E  criteria,  then 
you  should  get  approval  of  that  portion 
of  the  rule  or  program  that  meets  the 
requirements.  This  option  provides  an 
additional  means  to  minimize  the  dual 
regulation  effect  that  the  original 
subpart  E  rulemaking  was  designed  to 
address.  Therefore,  a  program  that  you 
submit  under  this  subsection  may 
provide  for  partial  or  complete 
delegation  of  the  Administrator's 
authorities  and  responsibilities  to 
implement  and  enforce  emissions 
standards  and  prevention  requirements, 
but  may  not  include  authority  to  set 


standards  less  stringent  than  those 
promulgated  by  the  EPA. 

In  their  current  form,  subpart  E 
provisions  limit  us  to  a  binary  choice  of 
either  complete  approval  or  complete 
disapproval.  In  other  words,  if  you  make 
an  adequate  equivalency  demonstration 
for  your  S/L  rule  in  its  entirety,  we 
would  grant  full  approval  of  your  rule 
or  program  to  be  used  in  place  of  the 
corresponding  Federal  requirement. 
However,  if  any  part  of  the 
demonstration  is  found  lacking,  we 
would  disapprove  the  submittal  in  its 
entirety. 

We  believe  that  partial  approval  of 
your  air  toxics  rules  and  programs  and 
accidental  release  prevention  programs 
(ARPP)  is  reasonable,  is  authorized  by 
statute,  and  is  a  viable  policy  option. 
Section  112(1)(1)  of  the  Act  specifically 
allows  for  either  "partial  or  complete 
delegation"  of  EPA's  authorities  and 
responsibilities.  In  addition,  this  partial 
approval  option  will  facilitate 
implementation  of  section  112(1)  in 
circumstances  where  it  would  make 
good  sense,  as  discussed  further  below. 

Under  this  approval  option,  you 
would  submit  your  S/L  rule  or  program 
for  our  approval.  If  we  find  that  a 
separable  portion  of  your  rule  fails  to 
meet  any  of  the  criteria  of  sections 
63.92.  63.93.  63.94,  63.95.  or  63.97.  then 
we  would  not  approve  that  portion  of 
your  rule  or  program.  We  are  proposing 
to  define  "separable  portion"  as  a 
section(s)  of  a  rule  or  a  portion(s)  of  a 
program  which  can  be  acted  upon 
independently  without  affecting  the 
overall  integrity  of  the  rule  or  program 
as  a  whole.  We  could  still  approve  the 
remaining  portion,  provided  that  we 
determine  that  such  partial  approval 
would  not  unduly  confuse  the  regulated 
sources  or  public  nor  confuse  the 
delegation  process  itself.  The  Federal 
rule  would  continue  to  apply  in  place 
of  the  portion  of  your  rule  that  was 
disapproved. 

For  example,  we  would  consider  the 
scenario  where  you  only  wished  fo 
implement  and  enforce  NESHAP 
standard(s)  adopted  by  reference  into  S/ 
L  law.  but  only  as  these  standards  apply 
to  title  V  sources,  as  a  separable  portion 
that  we  could  delegate  to  you. 

To  add  a  twist  to  the  example  in 
above,  if  we  determine  that  the  criminal 
enforcement  provisions  in  your  rule  are 
not  applicable  to  covered  area  sources, 
then  we  would  approve  the  rest  of  your 
submittal  and  deny  delegation  of  the 
rule  as  to  criminal  enforcement  for  area 
sources. 

Again,  in  this  case,  all  criminal 
enforcement  of  area  sources  would  be 
our  responsibility,  and  you  would  refer 
all  such  matters  to  the  appropriate 


Regional  Office  for  investigation  and 
resolution.  You  should  not  have  to 
resubmit  the  entire  proposal  with 
reference  to  the  criminal  enforcement 
for  area  sources  removed,  merely  so  that 
we  could  approve  the  whole  package. 
We  would  also  specify  which  portions 
of  the  S/L  rule  or  program  are  not 
approvable.  This  is  another  case  where 
it  is  much  more  efficient  for  both  you 
and  us  for  us  to  allow  for  partial 
approval. 

Another  situation  where  partial 
approval  could  be  used  is  where  your 
rule  or  program  covers  a  subcategory  or 
subcategories  of  the  source  affected  by 
a  Federal  standards,  but  not  necessarily 
all  sources  covered  by  that  standard. 
These  must  be  logical  and  compelling 
subcategories  (for  example,  hard  but  not 
decorative  chrome  plating,  or  storage 
tanks  of  a  particular  size  at  several 
different  types  of  facilities). 

There  are  cases  where  we  believe  that 
partial  approval  is  inappropriate.  An 
example  is  the  case  where  the  test 
methods  in  the  alternative  rule  are 
inadequate.  Since  the  test  methods  are 
linked  to.  and  are  thus  an  integral  part 
of.  the  specific  level  of  control  of  a 
standard,  we  cannot  deem  the  test 
methods  a  "separable  portion." 
Consequently,  we  could  not  approve 
part  of  a  submittal  that  specifies  the 
level  of  control  and  disapprove  the  part 
that  specifies  the  test  methods 
associated  with  that  level  of  control. 

If  you  submit  a  rule  or  program  with 
deficient  MRR.  then  your  rule  or 
program  could  be  partially  disapproved 
as  to  these  areas  of  deficiency.  At  some 
point,  however,  sources  and 
governmental  agencies  may  become 
confused  if  there  are  too  many  separate 
provisions,  some  of  which  are  delegated 
and  others  not.  If  we  determine  that 
there  are  too  many  areas  of  deficiency 
or  if  separating  the  responsibilities 
between  the  Federal  and  State 
Government  would  be  too  cumbersome, 
then  we  may  disapprove  your  whole 
rule  or  program  and  ask  that  it  be 
resubmitted  in  a  form  that  is  closer  to 
complete  approval  with  only  a  few  areas 
that  must  be  disapproved.  We  are  under 
no  duty  to  approve  rules  or  programs  in 
part.  We  reserve  the  right  to  disapprove 
your  rules  and  programs  entirely,  if  in 
our  judgment,  partial  approval  is  not 
workable. 

If  you.  in  preconsultation  with  us.  are 
aware  of  the  deficiencies  in  your 
submittal,  you  can  merely  leave  the 
deficient  parts  out.  In  this  case,  your 
submittal  would  include  reference  to 
any  deficiencies.  As  a  practical  matter, 
all  parties  will  not  be  aware  of  all 
deficiency  issues  that  may  arise  in  the 
course  of  a  review.  That  is  why  partial 
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approval  authority  allows  us  to 
selectively  ap  Drove  the  satisfactory 
portions  of  th  s  submittal  and  is 
therefore,  a  m  jre  efficient  mechanism. 
We  are  solicit  ng  comments  on 
appropriate  u^es  of  the  partial  approval 
option. 

We  have  received  recent  comments 
from  CARB,  who  suggested  expanding 
the  universe  c^f  acceptable  regulatory 
vehicles  that  iou  could  use  to  substitute 
for  Federal  standards  when  regulatory 
adjustments  therein  are  fairly 
straightforwaijd.  The  following  are  our 
positions  on  tjie  use  of  each  of  those 
speciHc  suggestions: 

(1)  Proposed  rules:  Proposed  mles 
cannot  be  useq  to  substitute  for  Federal 
standards,  sinlply  because  proposed 
rules  are  subject  to  change,  and  there  is 
no  process  foij  us  to  review  those 
changes  after  ive  have  approved 
substitution  of  your  proposed  rule. 

(2)  Permits:\(a)  Title  V  Permit 
Conditions:  Ypu  may  use  title  V  permit 
conditions  to  Substitute  for  a  Federal 
standard  und^r  any  of  the  options 
outhned  in  this  rule,  except  for  rule 
adjustment  (§JB3.92).  However,  as  we 
explain  in  section  8.C.  below,  you  may 
only  use  a  maximum  of  five  title  V 
permits  to  substitute  for  each  Federal 
maximum  achievable  control 
technology  (MACT)  standard,  unless 
you  choose  tol  develop  General  permits 
under  the  SP A  option. 

(b)  General  Permit  Conditions:  You 
may  use  General  permit  conditions 
under  title  V  ior  any  number  of  sources 
under  the  SPA  option  outlined  in 
§63.97  of  this]  rule.  The  great  advantage 
of  using  General  permit  conditions  is 
that  we  would  approve  specific  permit 
terms  and  conjditions  up-front,  through 
the  subpart  E  Approval  process,  and  you 
would  not  then  need  to  go  through 
rulemaking  atjthe  S/L  level.  Of  course, 
the  General  Pirmit  must  establish 
specific  termsjand  conditions  for  all 
emissions  points  and  compliance 
measures  covared  by  the  Federal  MACT 
standard  and  any  other  applicable 
reauirements. 

fc)  Permit  Templates:  As  we 
understand  it,  a  permit  template  is 
different  from  a  general  permit  in  that 
the  permit  teitplate  would  contain  an 
outline  for  what  each  permit  should 
look  like,  but  would  not  contain  specific 
permit  terms  4nd  conditions  for  each 
emissions  poitit.  Therefore  we  believe 
that  you  coulc)  use  permit  templates 
under  the  SPA  option,  provided  that  we 
approve  both  the  permit  template  and 
the  individual  permits,  in  order  to  make 
the  individual  permits  federally 
enforceable.  Because  we  would  need  to 
approve  individual  permits,  we  believe, 
consistent  wit  i  our  equivalency  by 


permit  approach,  that  permit  templates 
should  only  be  used  for  five  or  fewer 
sources  in  a  source  category.  However, 
we  request  comment  on  how  we  could 
allow  use  of  permit  templates  for  more 
sources  in  a  source  category. 

(d)  Previously-Issued  S/L  Permit 
Conditions:  As  with  title  V  permits,  you 
may  substitute  previously-issued  S/L 
permit  conditions  for  a  Federal  standard 
for  five  or  fewer  sources  in  a  soufce 
category.  These  previously-issued 
permits  do  not  have  to  be  initially 
federally  enforceable  to  be  submitted  for 
approval,  because  our  approval  and 
subsequent  rulemaking  will  confer 
Federal  enforceability  on  them.  Either 
the  SPA  option  (§  63.97)  or  rule 
substitution  option  (§  63.93)  may  be 
used  to  approve  these  permits,  but  not 
the  rule  adjustment  option  (§63.92). 
The  rule  adjustment  option  only 
pertains  to  minor  pre-approved  changes 
to  Federal  standards  through  S/L 
rulemaking.  In  addition,  if  a  previously- 
issued  S/L  peimit  is  used  to  substitute 
for  a  Federal  standard,  and  is  later 
modified,  that  modification  must  be 
subject  to  both  public  and  EPA  review. 

(e)  Enforcement  Orders:  A  S/L  level 
enforcement  order,  such  as  a  board 
order  in  California,  could  be  allowed, 
only  so  long  as  the  enforcement  order 
contains  enough  specific  detail  to  meet 
our  requirements  for  demonstrating 
equivalency  (for  example,  the 
enforcement  order  should  contain  a 
level  of  detail  comparable  to  the  detail 
contained  in  a  title  V  permit).  In 
addition,  you  must  provide  legal 
assurance  that  the  enforcement  order 
will  automatically  be  translated  to  a 
permit  after  it  expires.  We  are  seeking 
comments  on  the  use  of  enforcement 
orders  as  a  mechanism  to  demonstrate 
equivalency  with  federal  standards. 

(3)  Subcategorization:  in  CARB's 
comments,  they  suggest  that  different 
approval  options  could  be  used  for 
different  subcategories  of  sources  within 
a  source  category  regulated  by  a  Federal 
MACT  standard.  We  agree,  within 
certain  limits.  You  must  create  logical 
and  compelling  subcategories  of  sources 
that  are  clear  and  simple  to  delineate 
and  understand,  such  as  area  versus 
major  sources,  new  versus  existing 
sources,  or  different  source  types  within 
a  Federal  source  category  or  NESHAP 
(for  example,  hard  versus  decorative 
chromium  electroplating).  In  addition, 
our  proposed  revisions  to  §  63.91  allow 
for  partial  approval  of  S/L  rules  (see 
discussion  in  section  VII.C.2.  below), 
which  we  would  envision  as  being 
similar  to  subcategorization. 

(4)  Direct  Final  Rulemaking:  You  have 
requested  that  we  use  direct  final 
rulemaking,  rather  than  the  usual 


procedures  of  separate  proposed  and 
final  rules,  in  approving  substitute  S/L 
authorities.  You  say  using  direct  final 
rulemaking  would  greatly  expedite  the 
approval  process.  Direct  final 
rulemakings  are  generally  only  used 
when  adverse  comments  are  not 
expected.  That  determination  must  be 
made  on  a  rule-by-rule  basis,  so  a 
generic  provision  in  subpart  E  that 
requires  the  use  of  direct  final 
rulemakings  in  a  wide  variety  of 
circumstances  would  be  inappropriate. 
However,  on  a  rule-by-rule  basis,  we 
will  continue  to  evaluate  the 
appropriateness  of  direct  final 
rulemaking. 

(5)  Title  V  Approval  in  lieu  of 
Rulemaking:  You  have  requested  that 
we  allow  use  of  the  title  V  permit 
approval  process  as  a  way  of  avoiding 
up-front  S/L  rulemaking  for  all  options 
under  subpart  E.  We  believe  we  can 
only  provide  this  mechanism  under 
§  63.94  (the  equivalency  by  permit 
option).  A  proposed  title  V  permit  is 
approved  if  EPA  does  not  act  on  it 
within  45  days;  therefore  the  possibility 
exists  that  a  S/L  could  substitute  its 
requirements  for  a  Federal  standard 
without  adequate  EPA  review.  The 
equivalency  by  permit  process  is  limited 
to  five  or  fewer  sources,  which  provides 
greater  assurance  to  us  that  we  will  be 
able  to  review  all  permit  changes  within 
45  days. 

3.  Sacramento  Protocol 

One  issue  you  have  raised  is  the 
length  of  time  and  the  amount  of  effort 
required  to  demonstrate  equivalency 
with  Federal  requirements.  In  July  1997, 
we  entered  into  a  delegation  and 
program  integration  initiative,  called  the 
Sacramento  Protocol,  with  the  CARB 
and  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  to 
determine  whether  identified  State  and 
District  air  pollution  control 
requirements  are  technically  equivalent 
to  the  requirements  found  in  five 
Federal  NESHAPs,  and  whether  the 
demonstration  of  equivalency  could  be 
developed  quickly.  The  five  Federal 
NESHAPs  selected  for  the  initiative 
were: 

Chromium  Electroplating 
Secondary  Lead  Smelting 
Aerospace  Manufacturing 
Gasoline  Distribution 
Wood  Furniture  Manufacturing 

The  Sacramento  Protocol  team 
developed  a  process  to  evaluate  the 
requirements  of  the  five  NESHAP.  The 
first  step  in  the  process  was  to  prepare 
tables  that  compared  the  SCAQMD/ 
CARB  requirements  and  the  NESHAP 
requirements.  After  review  of  the  tables. 
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EPA  identified  questions  and  potential 
issues  for  which  we  needed  more 
information.  We  went  to  Southern 
California  to  observe  inspections  of 
sources  in  these  categories,  which 
allowed  the  team  members  to  evaluate, 
"in  the  field,"  the  differences  between 
the  S/L  and  Federal  requirements.  The 
inspections  also  provided  us  an 
opportunity  to  evaluate  SCAQMD 
permits  and  their  associated  conditions, 
the  permit  evaluation  process, 
inspection  staff  capability,  the 
inspection  process,  source  compliance 
status,  and  local  rule  structure. 

As  a  part  of  the  inspections,  the  team 
expanded  and  added  further  detail  to 
the  regulation  comparison  tables.  After 
completing  the  comparisons  between 
the  S/L  requirements  and  the  NESHAP 
requirements,  the  team  made  one  of  four 
conclusions  regarding  each  of  the 
NESHAP  requirements  in  relation  to  the 
corresponding  S/L  requirements.  First, 
the  team  found  many  of  the  CARB  and 
SCAQMD  requirements  to  be  directly 
equivalent  to  the  NfESHAP 
requirements.  Second,  a  similar  number 
of  CARB  and  SCAQMD  requirements 
could  be  made  equivalent  to  the 
NESHAP  requirements  by  making 
changes  or  revisions  to  the  applicable 
permits  or  rules.  Third,  for  some 
NESHAP  requirements,  the  end  result  of 
the  comparison  appeared  equivalent, 
but  there  remained  some  uncertainty 
about  the  determination.  Consequently, 
the  team  recommended  specific 
conditions  to  ensure  equivalency  and,   , 
with  these  conditions,  viewed  the 
requirements  as  technically  equivalent. 
However,  in  recognition  that  the 
equivalency  decisions  reached  in  this 
effort  may  set  a  precedent  for  future 
decisions,  the  team  believed  that  these 
issues  should  be  referred  to  CARB  and 
EPA  management  for  final  resolution. 
Fourth,  for  some  requirements  the  team 
"agreed  to  disagree."  The  disagreements 
centered  on  differences  of  opinion  about 
the  equivalency  of  a  substitute 
requirement  or  on  the  necessity  of  a 
particular  NESHAP  requirement. 

Most  of  this  work,  including 
completing  the  equivalency 
demonstration,  was  completed  within  2 
months.  We  believe  the  Sacramento 
Protocol  initiative  clearly  shows  that 


equivalency  demonstrations  can  be 
evaluated  in  a  timely  fashion  if  they 
contain  all  the  elements  needed  in  a 
regulation  comparison  table.  Other  ways 
to  streamline  this  process  include 
keeping  the  EPA  Regional  Offices 
apprised  of  your  intentions,  and 
contacting  the  EPA  Regional  Offices 
prior  to  the  submittal  of  an  equivalency 
demonstration  when  you  know  that 
there  may  be  significant  issues  with 
your  submittal. 

The  Sacramento  Protocol  initiative 
was  also  beneficial  in  providing  us  with 
experience  in  evaluating  S/L 
equivalency  demonstrations  and  in 
teaching  us  more  about  how  the  rule 
substitution  process  works.  We  also 
believe  that  we  learned  where  we  could 
provide  additional  flexibility  for 
alternative  requirements.  As  part  of  this 
learning  experience,  we  decided  that 
our  position  on  work  practice  standards 
could  be  modified  (see  section  X.E. 
below).  We  also  worked  with  CARB  and 
SCAQMD  in  determining  how  rule 
effectiveness  studies  and  frequent 
inspection  programs  could  be 
substituted  for  some  MRR  requirements. 
For  more  information  concerning  the 
Sacramento  Protocol,  you  may  obtain  a 
copy  of  "The  Sacramento  Protocol  Final 
Report"  by  contacting  Mr.  Tom  Driscoll 
at  the  address  and  telephone  nimiber 
referenced  earlier.  This  report  is  also  on 
EPA's  TTN  website,  also  referenced 
earlier. 

C.  Summary  of  Proposed  Regulatory 
Changes  to  Subpart  E 

As  we  previously  discussed,  subpart  E 
as  currently  promulgated  provides  four 
ways  to  receive  delegation  for  section 
112  regulations: 

(1)  §63.91  delegation  of  unchanged 
Federal  standards; 

(2)  §  63.92  rule  adjustment; 

(3)  §63.93  authorities  substitution;  and 

(4)  §63.94  program  substitution. 

In  this  proposed  rulemaking  we  are 
proposing  that  there  be  five  ways  to 
receive  delegation: 

(1)  §63.91  delegation  of  unchanged 
Federal  standards; 

(2)  §  63.92  rule  adjustment; 

(3)  §63.93  substitution  of  authorities; 

(4)  §  63.94  equivalency  by  permit 
(EBP);  and 


(5)  §63.97  program  approval. 

Table  1  compares  the  current 
structure  of  subpart  E  in  terms  of  the 
content  of  each  section  to  the  structure 
we  are  proposing  in  these  regulatory 
amendments.  The  primary  changes  we 
are  proposing  are  to  replace  the  current 
program  substitution  process  in  §63.94 
with  the  new  EBP  process  and  to  add 
the  new  SPA  process  to  §63.97.2  Qne 
way  to  think  of  these  amendments  is 
that  we  divided  the  former  program 
substitution  process  into  two  separate, 
but  related,  new  approval  options:  the 
EBP  process,  which  is  similar  in  effect 
to  the  existing  program  substitution 
process  except  that  it  may  be  used  only 
for  a  small  number  of  sources  per  source 
category,  and  the  SPA  process,  which 
covers  a  large  number  of  sources  and  is 
similar  to  the  rule  substitution  process. 
These  process  options  are  discussed  and 
compared  in  detail  in  sections  VIIL  and 
IX.  of  this  preamble.  In  addition,  we  are 
proposing  a  number  of  minor  changes  to 
other  sections  to  support  these  more 
significant  regulatory  amendments. 

1.  Proposed  Changes  to  §  63.90 

For  §  63.90  we  are  proposing  to  add 
and  modify  a  number  of  subpart  E's 
definitions.  We  are  proposing  to  revise 
the  definition  for  "level  of  control"  to 
say,  "Test  methods  and  associated 
procedures  and  averaging  times  are 
integral  to  the  level  of  control"  in  order 
to  make  explicit  that  test  methods  and 
associated  procedures  and  averaging 
times  must  be  considered  in  assessing 
the  emissions  limitation  portion  of  the 
level  of  control  and  that  they  are  not 
part  of  compliance  and  enforcement 
measures.  We  are  also  proposing  to 
revise  the  definition  of  "compliance  and 
enforcement  measures"  to  delete 
reference  to  test  methods  and 
procedures. 


'Although  we  would  prefer  to  have  all  the 
delegation  process  options  appear  in  sequential 
sections  of  subpart  E,  we  have  intentionally  skipped 
over  sections  63.95  and  63.96  in  order  to  avoid 
disrupting  existing  citations  to  these  sections  in 
other  regulatory  text  and  guidance  niaterials.  We 
believe  that,  on  the  whole,  the  approach  we  are 
proposing  will  be  less  confusing  and  less  "^ 

burdensome  to  implement. 


1892 


Federal  Register / Vol.  64,  No.  7 /Tuesday.  January  12,  1999 /Proposed  Rules 


Table  l  .—Structure  of  Subpart  E  Before  and  After  Proposed  Regulatory  Changes 


Section  No.  in 
CFR  part  63 
part  E 


40 
4ut>- 


Title  and  content  of  section  in  existing  regulations 


Title  and  content  of  section  in  proposed  new  regulations 


63.90 
63.91 
63.92 
63.93 

63.94 

63.95 

63.96 
63.97 

63.98 
63.99 


Program  Overview  

Criteria  Common  to  all  approval  options  

Approval  of  a  S/L  rule  that  adjusts  a  section  112  rule  

Approval  of  S/L  autfiorities  that  substitute  for  a  section  112 

rule. 
Approval  of  a  S/L  program  that  substitutes  for  section  112 

emissions  standards. 
Additional  approval  criteria  for  Federal  accidental  release 

prevention  programs. 

Review  and  withdrawal  of  approval  

[Reserved]  

[Reserved]  

Delegated  Federal  authorities 


Program  Overview 

Criteria  Common  to  all  approval  options 

Approval  of  a  S/L  rule  that  adjusts  a  section  1 12  rule 

Approval  of  S/L  authorities  that  substitute  for  a  section  112 

rule 
Approval  of  S/L  permit  terms  and  conditions  that  substitute 

for  section  1 12  emissions  standards 
Additional  approval  criteria  for  Federal  accidental  release 

prevention  F>rograms 
Review  and  withdrawal  of  approval 
Approval  of  a  State  program  that  substitutes  for  section  112 

requirements 
[Reserved] 
Delegated  Federal  authorities 


'program"  to 
appropriately 


We  are  pro]  losing  to  add  a  definition 
for  "altemati\  e  requirements"  because 
this  term  is  used  throughout  the 
amendments  i  o  subpart  E.  We  are 
requesting  comment  on  whether  this 
definition  is  i;  seful  and  whether  it  is 
complete  in  its  current  wording.  We 
have  also  revised  the  definition  for 
)  imake  it  more 
reflect  how  this  term  is 
used  throughout  the  subpart  E 
regulations  as  they  exist,  and  as  we  are 
proposing  to  amend  them. 

We  are  alsolproposing  to  add  a 
definition  to  tnat  subsection  for  the  term 
"partial  appraval."  and  to  amend  the 
existing  definition  of  "approval"  in 
§  63.90(a)  to  make  it  consistent  with  the 
proposed  definition  of  "partial 
approval."  We  are  seeking  comment  on 
these  changesl  In  addition,  we  are 
adding  new  definitions  for  "minor 
*  *   *,"  "intermediate  *  *   *,"and 
"major  changts  to  a  test  method,"  and 
"minor*  *  *l"  "intermediate  *  *  *," 
and  "major  cHanges  to  monitoring"  to 
help  explain  which  General  Provisions 
discretionary  juthorities  may  be 
delegated  to  S/L's  under  §63.91  (see 
section  VI.C.2,  below). 

Finally,  we  are  proposing  to  add  a 
new  paragrapl  i  to  §  63.90  to  address 
how  tribal  governments  may  apply  for 
delegation  pursuant  to  the  Tribal  Air 
Rule  in  40  CFk  part  49. 


2.  Proposed  C 


langes  to  §  63.91 


In  §  63.91(b  ,  we  clarify  that  you  may 
cite  or  refer  tc  documents  that  you  are 
required  to  su  jmit  for  an  approval 
under  this  sut  part  when  these 
documents  art!  readily  accessible  to  us 
and  to  the  puMic.  This  would  save  you 
the  trouble  of  paving  to  submit  hard 
copies  of  documents  that  we  already 
have  or  that  v\  e  may  obtain  in  other 
ways,  for  exaipple,  electronically. 


We  have  also  added  a  paragraph  to 
address  what  S/L's  must  do  to  update 
their  section  112(1)  approvals  when  we 
amend,  repeal,  or  revise  previously 
promulgated  Federal  section  112 
requirements  that  affect  sources.  Section 
63.91(c)(3)  would  require  that  if  we 
revise  a  MACT  standard  upon  which 
you  have  based  an  equivalency 
demonstration  for  a  S/L  rule,  program, 
or  permit,  then  you  must  revise  that 
equivalency  demonstration  within  90 
days.  We  also  propose  to  apply  the  same 
review  procedures  to  a  revised 
equivalency  demonstration  as  we  would 
use  for  an  initial  submittal  under 
section  112(1).  We  request  comment  on 
these  requirements.  We  also  request 
comment  on  whether  you  believe  there 
is  a  need  for  us  to  notify  you,  at  the  time 
when  we  revise  a  MACT  standard,  of 
the  need  for  you  to  submit  a  revised 
equivalency  demonstration. 

As  discussed  above  in  section  VI.B.2, 
we  are  providing  a  mechanism  for 
partial  approval  of  a  S/L  rule  or 
program.  We  propose  to  edit  §  63.91(a) 
and  to  insert  §  63.91(d)(2)  to  provide  for 
such  a  partial  approval  of  a  S/L's  air 
toxics  and  ARPP  authorities.  The  EPA  is 
seeking  comments  on  this  proposed  edit 
and  specifically  on  the  approach 
described. 

Section  63.91(b)(1)  currently  requires 
you  to  provide  a  written  finding  that 
you  have  the  legal  authority  necessary 
to  implement  and  enforce  your  S/L  rule 
and  to  assure  compliance  by  all  sources. 
At  a  minimum,  you  must:  (1)  have 
enforcement  authorities  that  meet  the 
requirements  of  40  CFR  70.11;  (2)  have 
authority  to  request  compliance 
information;  (3)  have  authority  to 
inspect  sources  and  records;  and  (4) 
retain  enforcement  authority,  if  you,  the 
S/L,  delegate  authorities  to  a  local 
agency,  unless  the  local  agency  has 
authorities  that  meet  section  70.11. 


Section  63.91(b)(6)  currently  contains 
similar  language  that  requires  you  to 
satisfy  criteria  (1)  and  (4)  above.  We 
originally  included  §  63.91(b)(6)  to 
ensure  that  a  S/L  did  not  receive 
approval  for  rules  or  programs  if  it 
lacked  sufficient  enforcement  authority. 

We  now  believe,  however,  that 
§  63.91(b)(1)  ensures  the  sufficiency  of 
S/L  enforcement  authorities  and  that 
§  63.91(b)(6)  is  an  unnecessary  and 
redundant  provision.  Consequently,  we 
propose  to  delete  §  63.91(b)(6).  and  seek 
comments  on  the  proposed  deletion  of 
this  duplicative  requirement. 

Under  the  Part  63  General  Provisions, 
the  EPA  Administrator  has  the  authority 
to  approve  certain  types  of  alternatives, 
or  to  make  other  decisions  imder  the 
General  Provisions  and  the  subparts. 
Questions  have  been  raised  as  to 
whether  you  may  make  the  same 
discretionary  decisions  when  S/L  are 
delegated  the  General  Provisions. 
Section  63.91,  as  promulgated  in  1993, 
did  not  delineate  which  discretionary 
authorities  are  delegated  to  you  when 
you  take  "straight"  delegation  of  the 
General  Provisions.  Therefore 
§  63.91(e)(1)  to  (e)(3)  of  this  proposal 
clarify  which  discretionary  authorities 
may  be  delegated  to  you  through 
"straight"  delegation  of  the  General 
Provisions. 

These  provisions  address  your 
authority  to  make  source-specific 
decisions  only,  not  source-category 
wide  decisions.  If  you  wish  to  make 
discretionary  decisions  on  a  source- 
category-wide  basis  under  the  General 
Provisions,  then,  as  with  other  part  63 
requirements,  you  would  need  to  use 
one  of  the  other  section  112(1) 
delegation  processes  to  substitute  your 
own  rule  or  program  for  a  Federal  rule 
or  rules. 

These  new  provisions  provide  clarity 
about  those  specific  General  Provisions 
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authorities  that  would  be  nationally 
significant  or  would  alter  the  stringency 
of  an  underlying  standard  and  thus, 
would  not  be  delegated  to  you.  We 
believe  that  clarifying  the  delegation 
policy  of  the  General  Provisions' 
authorities  will  help  promote  national 
consistency. 

These  new  provisions  are  intended  to 
be  generally  consistent  with  previous 
policies  developed  for  both  New  Source 
Performance  Standards  (NSPS)  under 
part  60,  and  for  changes  to  State 
implementation  plans  (SIP).  Past 
guidance  issued  for  NSPS  discretionary 
changes  has  permitted  delegation  to  S/ 
L's  of  all  the  Administrator's  authorities 
except  those  that  require  Federal 
rulemaking,  or  those  for  which  Federal 
oversight  is  critical  to  ensuring  national 
consistency  in  the  application  of 
Standards.  (However,  such  delegations 
generally  do  not  give  S/L's  the  authority 
to  issue  interpretations  of  Federal  law 
that  are  subsequently  binding  on  the 
Federal  Government).  Current  SIP 
policy,  as  reflected  in  "White  Paper 
Number  2  for  Improved  Implementation 
of  the  Title  V  Operating  Permits 
Program  3,"  permits  you  to  alter  SIP 
requirements  so  long  as  the  alternative 
requirements  are  shown  to  be  equally 
stringent  and  are  within  a  pre-approved 
protocol  (and  so  long  as  public  review 
is  provided  and  EPA  approval  is 
obtained). 

The  Part  63  General  Provisions 
include  15  specific  types  of 
determinations  for  which  the 
Administrator  may  make  discretionary 
decisions  on  a  source-specific  basis. 
When  the  General  Provisions  are 
delegated  to  a  S/L  agency,  such 
discretion  may  be  appropriately 
delegated  to  the  S/L  agency,  provided 
the  stringency  of  the  imderlying 
standard  would  not  be  compromised 
and/or  decisions  such  as  an  approved 


change  would  not  be  nationally 
significant. 

We  have  divided  the  General 
Provisions  discretionary  authorities  into 
two  groups,  based  upon  the  relative 
significance  of  each  discretionary  type 
of  decision.  Category  I  contains  those 
authorities  which  can  be  delegated.  We 
believe  that  the  EPA  Regional  Office 
does  retain  the  authority  to  request 
review  of  these  decisions,  although  we 
expect  that  this  authority  will  be 
exercised  infrequently.  Category  II 
contains  those  authorities  which  cannot 
be  delegated. 

In  general,  we  believe  that  where 
possible,  authority  to  make  decisions 
which  are  not  likely  to  be  nationally 
significant  or  to  alter  the  stringency  of 
the  underlying  standard,  such  as  minor 
changes  to  test  methods,  should  be 
delegated  to  you.  (Note,  however,  that 
the  authority  to  approve  decreases  in 
sampling  times  and  volumes  when 
necessitated  by  process  variables  has 
typically  been  delegated  in  conjunction 
with  the  minor  changes  to  test  methods, 
but  these  types  of  changes  are  not 
included  within  the  scope  of  minor 
changes  defined  in  §63.90.)  Therefore, 
minimal  EPA  involvement  is  required. 
Section  63.91(e)(l)(ii)  lists  the 
authorities  in  category  I,  i.e.,  those 
authorities  which  may  be  delegated. 

Section  63.91{e)(3)(ii)  lists  the 
authorities  in  category  II,  which 
includes  those  decisions  which 
generally  may  result  in  a  change  to  the 
stringency  of  the  underlying  standard, 
which  is  likely  to  be  nationally 
significant,  or  which  may  require  a 
Federal  Register  notice.  These 
authorities,  therefore,  will  always  be 
retained  by  the  EPA,  and  may  not  be 
delegated  to  you. 

3.  Proposed  Changes  to  §63.92 

We  have  retained  the  provisions  of 
§63.92  without  significant  changes. 


4.  Proposed  Changes  to  §  63.93 

Proposed  changes  to  §  63.93  are 
discussed  in  detail  in  section  VII. 4.  of 
this  preamble.  The  significemt  change 
we  are  proposing  is  to  delete 
§63.93(a)(4)(ii),  which  sf>ecifies  certain 
authorities  that  may  be  approved  under 
this  section.  We  believe  this  change  will 
not  affect  the  usefulness  of  this  section 
to  you. 

5.  Proposed  Changes  to  §63.94 

Table  2  summarizes  the  flexibility 
offered  under  the  new  equivalency  by 
permit  process  compared  with  the 
existing  program  substitution  process. 

6.  Proposed  Changes  to  §  63.95 

Proposed  changes  to  §  63.95  are 
discussed  in  detail  in  section  XI.  of  this 
preamble.  The  major  changes  being 
proposed  include  revisions  needed  to 
make  these  requirements  consistent 
with  the  part  68  requirements,  which 
implement  the  ARPP.  We  are  also 
proposing  to  clarify  the  authority  of  S/ 
L's  to  have  more  stringent  standards, 
including  lists  with  additional 
chemicals  or  lower  thresholds.  Finally, 
we  propose  that  S/L's  may  continue  to 
request  delegation  for  a  full  or  partial 
program,  for  a  defined  universe  of 
sources,  so  long  as  you  accept 
delegation  of  the  entire  section  112(r) 
program  for  that  defined  universe. 

7.  Proposed  Addition  to  §  63.97 

Table  3  summarizes  the  flexibility 
offered  under  the  new  SPA  process 
compared  with  the  existing  program 
substitution  and  rule  substitution 
processes. 

D.  Policy  Guidance  Provided  in  the 
Preamble 

This  preamble  provides  policy 
guidance  on  the  following  topics: 


Table  2.— Comparison  Between  F|.exibility  Under  Existing  and  Amended  Subpart  E  for  Equivalency  by 

Permit  Process 


Element  of  equivalency  by  pemiit 
approval  process 


Existing  rule  requires 


New  rule  would  allow  or  require 


Equivalency  demonstrations  for  al- 
temative  section  112  require- 
ments. 


Up-front  approval 


•  Permit  terms  and  conditions  in  the  form  of  the 
Federal  standard  (63.94). 

•  Line-by-line  equivalency  for  levels  of  control  and 
compliance  and  enforcement  measures  (63.94). 

•  Up-front  approval  on  S/L  authorities,  commit- 
ments, and  eligible  source  categories — 180  days 
with  rulemaking.. 


•  Permit  terms  and  conditions  not  necessarily  in  the 
form  of  the  Federal  standard. 

•  Holistic  equivalency  for  levels  of  control  and  com- 
pliance and  enforcement  measures. 

•  Up-front  approval  on  S/L  authorities  and  eligible 
sources. 

•  No  S/L  rulemaking  needed  to  establish  commit- 
ments. 

•  Expedited  up-front  approval  process-90  days  with 
rulemaking. 


'  Memorandum  from  Lydia  Wegman.  Deputy 
Director.  OAQPS.  to  Regional  Air  Division 
Directors,  March  5, 1996. 
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Table  2.-|-Comparison  Between  Flexibility  Under  Existing  and  Amended  Subpart  E  for  Equivalency  by 
I  Permit  Process— Continued 

1 


Element  of  equk/alency  by  permit 
approval  process 


Existing  rule  requires 


New  rule  would  allow  or  require 


Approval    of 
ments. 


akemative    require- 


Sectlon  112  pnx  ram  applicability 


That  a  title  V  permit  be  used  to  sut)Stitute  S/L  re- 
quirements for  Federal  requirements.. 


EPA  and  public  review  and  comment  during  the 
permit  issuance  process.  Affirmative  EPA  ap- 
proval not  required— 45  days. 
Permit  terms  to  be  substituted  for  emissions 
standards  established  under  sections  112  (d),  (f). 
Of  (h)  or  other  section  112  provisions. 


That  a  title  V  permit  be  used  to  sut)stitute  S/L  re- 
quirements for  Federal  requirements. 
EPA  review  and  approval  required  for  all  alter- 
native requirements,  before  public  review  of  per- 
mit— 90  days  without  rulemaking. 
EPA  and  public  review  and  comment  during  the 
permit   issuance   process.   Affirmative   EPA   ap- 
proval not  required— 45  days. 
Permit  terms  to  be  substituted  for  section  1 12  (d), 
(f),  or  (h)  emissions  standards. 


Table  3.-}-Comparison  Between  Flexibility  Under  Existing  and  Amended  Subpart  E  for  State  Program 

Approval  Process 


Element  of  state^  program  approval 
sss 


tatejprc 
prdces 


Existing  rule  requires  . 


New  rule  would  allow  or  require 


Equivalency  demonstrations  for  al- 
ternative secfon  112  require- 
ments. 


Up-front  approva 


Approval    of    alemative    require- 
ments. 


Area  source  mechanisms 


Section  112  prog-am  appiicability  .. 


Permit  terms  and  corxlitions  in  ttie  form  of  the 
Federal  standard  (63.94). 

Line-tjy-line  equivalency  for  levels  of  control  arxl 
compliance  and  enforcement  measures  (63.94). 
Up-front   approval   on   S/L   authorities,   commit- 
ments, and  eligible  source  categories — 180  days 
with  rulemaking  (63.94). 

EPA/publk;  review  and  approval  required  for  all  al- 
ternative requirements — 1 80  days  with  rulemaking 
(63.93). 

Sut>stitutions  on  a  source  category  t>asis  

Substitutions  for  area  source  requirements  by  rule 
(63.93)  or  title  V  permit  when  sources  are  per- 
mitted under  title  V  (63.94). 


Sut>stitutions  for  emissk>ns  starxjards  established 
under  sectxin  112  (d),  (f),  or  (h)  or  ottier  section 
112  provisions  (63.94). 


Permit  terms  and  conditions  not  necessarily  in  the 
form  of  the  Federal  standard. 
HolistK  equivalency  for  levels  of  control  and  com- 
pliance and  enforcement  measures. 
Up-front    approval    on    authorities,    source    cat- 
egories,   generic    requirements,    implementation 
mechanisms — 90  or  1 80  days  with  rulemaking. 
EPA/public  review  and  approval  required  for  all  al- 
ternative requirements — 1 80  days  with  rulemaking 
Substitutions  on  a  source  category  basis. 

Sut)stitutions  for  area  source  requirements  on  a 
source  category  basis  through  S/L  enforceable 
mechanisms  other  than  rules  or  title  V  permits.  Al- 
ternative requirements  must  be  approved  by  rule- 
making— 1 80  days. 

Sut)stitutions  for  emissions  starxiards  established 
under  section  112  (d),  (f),  or  (h)  or  other  section 
112  provisions. 


(1)  Our  inter  iretations  of  existing 
regulations  an0  guidance  (e.g.,  the 
holistic  equivajlency  demonstration 
test); 

(2)  Our  expe::tatlons  regarding  your 
submittal  und«  r  the  equivalency 
demonstration  process; 

(3)  Our  expectations  regarding 
equivalency  demonstrations  for 
alternative  wotk  practice  standards  and 
general  provisions; 

(4)  How  the  Relegation/approval 
options  work  gnd  compare  with  each 
other,  and  the  S/L  situations  they  are 
designed  to  address; 

(5)  Function^  of  the  up-front  approval 
process  in  sub;  )art  E  delegation  options; 
and 

(6)  Use  of  tit  e  V  program  approval  to 
demonstrate  tl  at  §  63.91(b)  criteria  have 
been  met. 

E.  Policy  Guid  ince  Provided  Outside  the 
Preamble 


we 


Currendy, 
guidance  whic(i 


are  developing 
will  clarify  in  much 


greater  detail  than  the  discussions 
provided  in  this  preamble  regarding 
what  we  are  looking  for  from  you  when 
you  submit  alternative  requirements  for 
an  equivalency  demonstration.  As  part 
of  this  guidance,  we  intend  to  provide 
a  model  equivalency  demonstration 
package  thJat  contains  all  the  elements 
that  are  required  in  an  equivalency 
demonstration  for  a  rule  substitution 
and  examples  of  how  we  would 
evaluate  equivalency  for  specific 
hypothetical  requirements.  We  are  also 
developing  guidance  on  demonstrating 
equivalency  of  WPS  that  woxdd  provide 
examples  of  quantifiable  and 
nonquantifiable  part  63  WPS  standards, 
what  we  might  approve  as  alternatives, 
and  our  rationale  for  the  approval. 
Finally,  we  are  preparing  General 
Provisions  guidance  that  expands  on  the 
guidance  provided  in  this  preamble  and 
explains  the  criteria  for  how  we  would 
determine  equivalency  with  each  part 
63  General  Provisions  requirement.  We 
are  seeking  comments  from  you  about 


what  other  kinds  of  guidance  would  be 
most  helpful. 

Vn.  How  Do  the  Revised  Delegation 
Processes  Work? 

A.  §63.93    Substitution  of  Authorities 

In  section  VI.C.3.  of  the  preamble,  we 
presented  a  detailed  discussion  about 
the  administrative  process  requirements 
and  equivalency  criteria  for  obtaining 
delegation/approval  under  the 
substitution  of  authorities  process  in 
§  63.93.  Because  we  believe  that  the 
approval  criteria  included  in  §  63.93 
already  allow  for  a  "holistic"  review  of 
substituted  rules  and  authorities,  we  do 
not  believe  that  any  regulatory  changes 
to  these  criteria  are  necessary.  Thus,  this 
proposal  has  not  changed  the 
equivalency  criteria  in  this  option. 
Because  we  are  not  proposing  in  this 
rulemaking  to  amend  any  aspects  of  the 
approval  process  or  criteria  under 
sections  63.93(a)  and  (b),  the  previous 
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discussion  in  section  VI.C.3.  is  still 
relevant. 

In  the  following  discussion  we  clarify 
cuid  request  comment  on  what  types  of 
authorities  you  may  substitute  for 
section  112  rules  under  §63.93,  and  we 
explain  our  rationale  for  proposing  to 
amend  rule  language  that  deals  with  this 
topic. 

Under  §  63.93  as  written,  we  can 
approve  one  (or  more)  of  your  rules  that 
is  structurally  different  from  the  Federal 
rule  for  which  you  wish  to  substitute 
your  rule(s),  or  we  may  approve  a  rule 
that  is  different  from  the  Federal  rule  in 
ways  that  do  not  qualify  for  apfHttval 
under  §63.92.  §63.93  as  written  also 
allows  us  to  approve  certain  authorities 
(other  than  rules)  that  substitute  for  a 
section  112  rule  when  these  differ  in 
form  from  the  Federal  section  112  rule. 
Under  the  existing  rule  language  in 
sections  63.93(a)(4){i)  and  (a)(4)(ii), 
authorities  that  you  may  submit  for 
approval  under  this  section  include: 

(1)  Rules  or  other  requirements 
enforceable  under  S/L  law  that  would 
substitute  for  a  section  112  rule;  or 

(2)  Specific  title  V  permit  terms  and 
conditions  for  the  source  or  set  of 
sources  in  the  category  for  which  you 
are  requesting  approval  when  (a)  the 
permit  terms  would  substitute  for 
standards  promulgated  under  section 
112(h);  (b)  we  have  determined  that 
your  work  practice,  design,  equipment, 
or  operational  requirements  are 
adequate  under  the  provisions  of  the 
Federal  standard;  and  (c)  you  have  an 
approved  program  under  sections  63.94. 

We  have  reevaluated  these  provisions 
in  light  of  the  other  changes  we  are 
proposing  to  the  delegation  processes 
under  subpart  E  and  we  think  that 
certain  changes  to  these  provisions  may 
be  warranted.  First,  we  are  proposing  to 
delete  the  provisions  of  §  63.93(a)(4)(ii) 
(that  deal  with  specific  title  V  permit 
terms  and  conditions  that  would 
substitute  for  standards  promulgated 
under  section  112(h))  because  we 
believe  it  is  no  longer  necessary  to  have 
a  provision  in  §  63.93  for  approval  of 
alternative  section  112(h)  requirements 
that  differ  in  form  from  the  Federal 
standard.  Specifically, 

(1)  section  63.94  as  amended  would 
no  longer  require  up-front  approval  of 
legally  binding  S/L  commitments,  so 
these  commitments  should  not  be  a 
prerequisite  for  obtaining  approval 
under  §63.93; 

(2)  Section  63.94  as  amended  would 
require  the  same  equivalency  test  as 

§  63.93  (i.e.,  you  would  no  longer  be 
required  to  submit  permit  terms  and 
conditions  in  the  form  of  the  Federal 
standard  and  make  a  line-by-line 
equivalency  demonstration),  so  that 


§  63.94's  equivalency  criteria  should  not 
be  a  prerequisite  for  obtaining  approval 
under  §63.93; 

(3)  Section  63.94  as  amended  would 
require  you  to  specify  in  your  up-front 
approval  each  source  or  source  category 
(with  five  or  fewer  sources  in  a  category) 
for  which  you  will  submit  alternative 
requirements  for  approval  in  the  future 
(in  general  •♦),  but  this  requirement  is  not 
necessary  for  obtaining  approval  under 
§63.93;  and 

(4)  Under  our  revised  policy  for 
demonstrating  equivalency  with  WPS, 
we  are  no  longer  requiring  that 
alternative  WPS  be  expressed  in  the 
same  form  as  the  Federal  standard.  (See 
the  discussion  in  section  XI.E.  of  this 
preamble  for  a  complete  discussion  of 
our  rationale.) 

Under  the  proposed  rule  revisions, 
§ 63.93(a)(4)  would  read  as  follows: 
"Authorities  submitted  for  approval 
under  this  section  shall  include  State 
rules  or  other  requirements  enforceable 
under  State  law  that  would  substitute 
for  a  section  112  rule." 

Second.  §  63.93(a)(4)(i)  specifies  that 
you  may  submit  for  approval  under  this 
section  rules  or  other  requirements 
enforceable  under  S/L  law  that  would 
substitute  for  a  section  112  rule.  We 
request  comments  from  you  and  other 
interested  stakeholders  to  help  us 
understand  and  clarify  what  enforceable 
authorities  other  than  S/L  rules  may 
practicably  be  substituted  under  this 
option  (including  authorities  that  would 
substitute  for  section  112(r) 
requirements).  As  a  policy  matter,  we 
believe  it  is  appropriate  to  limit  our 
review  and  approval  under  §  63.93  to 
authorities  that  are  applied  on  a  source 
category-wide  basis,  rather  than  to 
individual  sources  (except  when  you 
only  have  one  source  in  a  source 
category).'  In  our  proposed  scheme  of 
amended  delegation  options,  §  63.93's 
purpose  is  to  allow  us  to  approve  your 
alternative  rules  on  a  rule-by-rule  basis 
when  you  wish  to  substitute  rules  for  a 
relatively  limited  number  of  source 
categories  (compared  with  the  SPA 


''This  is  generally  the  case,  except  when  you 
submit  your  draft  permit  terms  and  conditions  at 
the  same  time  that  you  submit  your  request  to  use 
the  equivalency  by  permit  process.  Regardless  of 
the  timing  of  when  you  submit  your  permit  terms 
and  conditions  under  revised  §63.94,  the  "up-front 
approval"  step  in  this  process  only  covers  your 
demonstration  of  resources  and  authorities  under 
title  V/§  63.91(b)  and  your  identification  of  sources 
that  you  will  cover  under  this  delegation  process. 

'Also,  under  §63.93,  each  approval  action  covers 
both  the  generic  §  63.91(b)  approval  criteria  and  the 
substantive  alternative  requirements  that  you  will 
implement  and  enforce  in  lieu  of  the  Federal 
requirements  for  a  specified  source  category.  You 
cannot  obtain  approval  under  §63.93  unless  you 
submit  the  enforceable  conditions  for  that  source 
category  with  your  §  63.93  submittal. 


process).  Depending  on  the  comments 
that  we  receive,  we  may  delete  reference 
to  "other  requirements"  from  the 
description  of  authorities  that  may  be 
approved  under  this  section,  change 
§  63.93(a)(4)  to  read  "Authorities 
submitted  for  approval  under  this 
section  shall  include  State  rules  (i.e., 
rules  that  are  enforceable  under  State 
law  for  categories  of  sources)  that  would 
substitute  for  a  section  112  rule,"  and 
change  the  title  of  §63.93  to  "Approval 
of  a  State  rule  that  substitutes  for  a 
section  112  rule." 

We  are  also  clarifying  that  we  believe 
you  can  implement  alternative 
compliance  and  enforcement  strategies, 
on  a  rule-by-rule  basis,  within  the 
context  of  the  existing  regulations  in 
§63.93.  This  approach  is  discussed  in 
section  X.C,  "Using  compliance 
evaluation  studies  in  equivalency 
demonstrations." 

B.  §  63.97    State  Program  Approval 
Process 

To  address  some  of  your  concerns 
with  the  existing  substitution  options  in 
subpart  E,  we  developed  the  SPA 
process  which,  in  this  rulemaking,  we 
are  proposing  to  add  to  §  63.97. 
Although  §63.97  numerically  follows 
§  63.94  in  which  we  address  the  new 
EBP  process,  we  have  chosen  to  discuss 
the  SPA  process  before  the  EBP  process 
to  enhance  the  overall  clarity  of  the  next 
sections  of  the  preamble. 

1.  Background 

In  your  comments  and  suggestions  to 
us,  you  requested  that  we  explore  ways 
to  approve  your  alternative 
requirements  in  a  more  expeditious 
manner.  You  also  asked  us  to  add  more 
flexibility  to  the  program  substitution 
process  so  you  are  not  restricted  to 
putting  alternative  requirements  into 
title  V  permits.  This  would  allow  you  to 
address  area  sources  that  are  not 
covered  by  your  title  V  programs. 
Finally,  you  asked  us  to  eliminate  the 
requirements  for  line-by-line 
equivalency  demonstrations  and  the 
"form"  of  the  Federal  standard  in 
§  63.94  as  it  is  currently  structured.  This 
would  give  you  more  flexibility  in  how 
you  can  demonstrate  that  your 
requirements  are  at  least  as  stringent  as 
the  Federal  requirements. 

The  new  SPA  process  addresses  these 
concerns.  Compared  with  the  existing 
program  approval  process  in  §  63.94,  the 
SPA  process  provides  you  with 
additional  flexibility  by  eliminating  the 
"form"  of  the  standard  and  modifying 
equivalency  requirements.  Compared 
with  the  existing  rule  ..ubstitution 
process  in  §63.93,  it  has  the  potential  to 
minimize  the  time  and  burden 
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associated  with  approving  your 
alternative  renuirements,  especially  in 
situations  wh  ere  you  have  a  well- 
developed  pr  Dgram  with  many 
comparable  rjquirements  that  apply  to 
sources  subject  to  Federal  emissions 
standards.  Tl  e  SPA  process  would 
allow  you  to  sbtain  approval  up-front, 
and  at  one  tine,  for  generic  alternative 
requirements  that  you  wish  to  apply  to 
more  than  one  source  category  (e.g..  S/ 
L  general  proiasions.  work  practice 
standards,  or  equipment  standards).  The 
SPA  process  plso  would  allow  you  to 
bundle  groupis  of  regulations  or 
requirements  and  submit  them  at  one 
time  for  mor«  efficient  processing,  or 
you  could  su  )mit  requirements  arising 
from  multiple  S/L  rules  to  substitute  for 
requirements  in  a  single  NESHAP  or 
other  Federal  section  112  regulation. 
The  SPA  process  would  allow  you  to 
substitute  your  alternative  requirements 
for  Federal  ai  ea  source  requirements 
using  S/L-enl  orceable  mechanisms  other 
than  source  c  ategory-wide  rules.  And. 
finally,  the  SpA  process  would  allow 
you  to  substitute  your  alternative 
requirements  for  Federal  section  112 
requirements!  arising  from  section  112(fl. 
the  residual  fflsk  program,  section 
112(k).  the  uiban  area  source  program, 
section  112(m),  the  Great  Waters 
program,  and  others. 

2.  The  Proposed  State  Program 
Approval  Process 

The  SPA  process,  which  would  be 
codiHed  in  new  §  63.97,  is  intended  to 
provide  an  additional  process  option  for 
you  to  obtain  approval  of  alternative 
requirements,  The  proposed  SPA 
process  is  a  t  vo-step  process  that  we 
believe  could  expedite  our  approval  of 
your  alternative  requirements,  provide 
you  with  mote  flexibility  to  submit  your 
quirements  in  the  future  as 
^gulations  are  promulgated, 
more  "holistic"  approach 
ig  whether  or  not  an 
juirement  assures 
irith  the  Federal  standard  or 
lent.  (For  a  discussion  on 
determine  equivalency,  see 


alternative 
the  Federal 
and  provide  i 
for  determinil 
alternative 
compliance ' 
other  requir 
how  we  will  I 
section  X.) 

Under  the  broposed  SPA  process,  you 
could  seek  approval  for  a  program  to  be 
implemented  and  enforced  in  lieu  of 
specified  existing  or  future  section 
112(d).  sectic  n  112(f),  or  section  112(h) 
emissions  standards.  In  addition,  you 
may  seek  prdgrammatic  approval  to 
substitute  your  alternative  requirements 
for  requirements  under  sections  112(k). 
112(m).  112(h).  and  112(c)(6).  but  only 
after  we  havg  promulgated  regulations 
implementing  those  programs.  You  may 
not  seek  approval  under  this  process  to 
implement  ahd  enforce  alternative 


section  112(r)  requirements  (that 
address  section  112's  Risk  Management 
Program);  alternative  section  112(r) 
requirements  may  be  submitted  under 
§§  63.92.  63.93,  and  63.95  of  subpart  E. 

The  proposed  SPA  process  consists  of 
two  steps.  In  the  first  step,  you  submit 
to  us.  and  we  approve  your  up-front 
program.  Up-front  approval  involves 
assuring  that  you  have  adequate 
authorities  and  resources  to  implement 
and  enforce  your  proposed  substitute 
provisions,  as  well  as  informing  us  of 
which  source  categories  your  program 
covers.  The  up-front  program  approval 
consists  of  mandatory  and  optional 
elements.  The  optional  elements  allow 
you  to  customize  the  program  approval 
to  suit  your  particular  needs,  and  they 
allow  you  to  speed  the  flow  of  the 
subsequent  steps.  The  up-fi"ont  approval 
takes  place  via  notice  and  comment 
rulemaking  in  the  Federal  Register  and. 
as  proposed,  it  may  take  a  maximum  of 
90  or  180  days  to  complete,  depending 
on  the  complexity  of  your  submittal.  In 
the  second  step,  you  submit  to  us,  and 
we  approve  your  specific  alternative 
requirements.  These  alternative 
requirements  may  be  submitted  in  the 
form  of  rules,  permits,  or  requirements 
in  other  enforceable  mechanisms  for 
major  and/or  area  sources  but.  as  in 
§  63.93.  they  must  be  enforceable  as  a 
matter  of  S/L  law  before  you  can  submit 
them  for  approval.  Also,  as  in  §63.93, 
in  step  two  of  the  SPA  process,  we 
approve  your  alternative  requirements 
through  notice  and  comment 
rulemaking  in  the  Federal  Register,  and 
this  process,  as  proposed,  may  take  up 
to  180  days  to  complete.  Following 
completion  of  the  SPA  process,  your 
approved  alternative  requirements  must 
be  incorporated  correctly  into  title  V 
permits,  where  required. 

Both  steps  one  and  two  are  critical 
steps  in  the  SPA  process.  In  these  steps, 
we  approve  your  authorities  to 
substitute  your  alternative  requirements 
for  Federal  requirements,  and  your 
alternative  requirements  become 
federally  enforceable.  (Until  we  approve 
your  alternative  requirements,  the 
otherwise  applicable  Federal 
requirements  continue  to  apply.)  It  is 
important  to  note,  however,  that  steps 
one  and  two  need  not  take  place 
separately  in  time.  You  may  submit 
your  program  approval  elements  and 
your  alternative  requirements  for 
simultaneous  approval,  for  section  112 
requirements  that  are  already 
promulgated  at  the  time  of  your 
submittal. 

Alternatively,  you  may  submit  your 
alternative  requirements  at  a  future  date 
(or  multiple  future  dates),  after  the  up- 
front approval  has  been  completed,  for 


section  112  requirements  that  are  not 
already  promulgated  or  for  which  you 
do  not  choose  to  substitute  requirements 
at  the  time  of  your  up-ft-ont  approval. 
Each  time  you  submit  your  alternative 
requirements  at  a  future  date  after  your 
up-front  program  submittal,  we  would 
repeat  the  approval  process  under  step 
two.  (It  is  not  necessary  to  repeat  the 
§  63.91(b)  demonstration  and  approval  if 
the  basis  for  your  earlier  program 
approval  has  not  changed.) 

Under  the  SPA  process,  as  for  all  the 
subpart  E  delegation/approval 
processes,  we  act  on  your  program  by 
taking  public  comment  on  your  program 
submittal  and  promulgating  a  rule 
amending  part  63  to  incorporate  your 
program.  (This  was  discussed  in  the 
original  subpart  E  proposal  preamble  at 
58  FR  pages  29297-98.)  Because  we  are 
required  to  publish  a  Federal  Register 
notice  to  approve  your  program,  we 
believe  it  is  appropriate  to  allow  for  at 
least  a  90-day  period  for  the  up-front 
approval  step  for  submittals  that  do  not 
contain  any  alternative  requirements, 
and  the  full  180  day-period  for  the  up- 
front approval  step  for  submittals  that 
do  contain  alternative  requirements. 
These  time  periods  are  consistent  with 
the  time  periods  allowed  or  proposed 
for  comparable  review  and  approval 
steps  for  the  other  substitution  options 
in  subpart  E. 

However,  to  address  your  concerns 
about  how  long  it  takes  to  receive 
subpart  E  approval,  we  are  committed  to 
processing  these  approvals  as 
expeditiously  as  possible  (i.e.,  in  less 
than  90  or  180  days  if  possible).  We  are 
particularly  interested  in  receiving 
comments  on  whether  an  approval  can 
take  place  in  less  than  180  days  in 
situations  where  the  submittal  includes 
alternative  requirements  (especially 
when  the  equivalency  comparison  is 
complex).  We  are  also  interested  in  your 
thoughts  about  whether  and  how  both 
steps  of  the  SPA  process  could  be 
completed  in  a  combined  total  of  180 
days,  even  when  the  alternative 
requirements  are  submitted  at  a  future 
date  after  the  up-front  program  approval 
has  been  completed.  One  suggestion  is 
to  delay  rulemaking  on  the  up-front 
program  approval  imtil  future 
rulemaking  takes  place  for  approval  of 
the  alternative  requirements;  although 
up-front  rulemaking  would  be  delayed, 
we  could  still  evaluate  your  submittal 
and  prepare  for  the  future  rulemaking. 
(To  help  you  develop  your  comments, 
we  refer  you  to  timelines  describing 
how  steps  in  the  approval  process 
would  play  out  during  the  180-day 
period.  These  are  included  in  the 
document  entitled  "Interim  Enabling 
Guidance  for  the  Implementation  of  40 
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CFR  part  63,  subpart  E,"  EPA-453/R- 
93-040,  November  1993.  This  document 
is  included  in  the  docket.) 

In  addition,  to  address  your  concerns 
about  how  long  it  takes  to  receive 
subpart  E  approval,  we  have  shortened 
the  up-front  approval  period  to  90  days 
when  your  submittal  does  not  contain 
any  alternative  requirements.  To 
accommodate  the  administrative 
process  steps  that  are  required  to  take 
place  during  this  period,  we  shortened 
the  individual  time  periods  that  are 
allowed  or  required  for  us  to  publish  the 
proposed  Federal  Register  notice  (from 
45  to  21  days),  for  the  public  to 
comment  (from  30  to  21  days),  for  you 
to  respond  to  the  public  comments 
(from  30  to  14  days),  and  for  us  to 
prepare  and  publish  the  final  Federal 
Register  notice  (to  about  30  days).  We 
request  comment  on  whether  these 
proposed  time  periods  are  feasible, 
adequate,  and  acceptable  for  this 
purpose,  given  that  we  are  trying  to 
balance  our  desire  to  expedite  the 
approval  process  with  our  interest  in 
allowing  the  public  sufficient  time  to 
comment.  We  have  carried  over  this 
approach  to  the  EBP  up-front  approval 
process  as  well,  and  we  are  also 
requesting  comments  on  the  application 
of  this  approach  in  that  context. 

Based  on  our  experience  reviewing 
your  alternative  requirements  under  the 
existing  subpart  E,  we  strongly 
recommend  that  you  take  steps  under 
the  up-front  portion  of  the  SPA  process 
to  streamline  the  review  process  for 
your  alternative  requirements.  The 
following  discussion  on  up-front 
approval  elements  and  criteria  suggests 
how  your  submittal  could  contribute 
toward  simplifying  and  streamlining  the 
process.  Alternatively,  we  recommend 
that  you  work  with  your  EPA  Regional 
Office  in  advance  of  any  formal 
submittal  under  the  SPA  process  to  get 
early  feedback  on  the  approvability  of 
yoiu-  submittal  elements.  At  its 
discretion,  your  Regional  Office  may 
offer  you  a  preliminary  assessment  of 
your  submittal,  and  it  can  advise  you  on 
how  your  submittal  may  be  improved, 
so  that  the  formal  approval  process 
proceeds  smoothly  and  expeditiously. 
Your  Regional  Office  also  may  be 
willing  to  work  with  you  to  find 
mutually  acceptable  ways  to  shorten  the 
review  process.  For  example,  you  could 
discuss  what  you  will  include  in  your 
equivalency  submittal  package,  the 
equivalency  demonstration  criteria  you 
vdll  follow,  and  the  style  and  format  of 
your  supporting  analyses  and 
documentation,  so  that  the  Regional 
Office  is  likely  to  consider  your  step  two 
submittal  complete;  or  you  could 
discuss  ways  to  speed  the 


administrative  aspects  of  the  approval 
process.  While  we  have  eliminated  the 
requirement  to  express  your  alternative 
requirements  in  the  form  of  the  Federal 
standard,  expressing  them  this  way 
would  make  the  review  and  approval  of 
your  requirements  go  more  easily  and 
quickly. 

a.  Step  one:  Up-front  approval,  i.  Up- 
front approval  elements  and  criteria — 
The  up-front  approval  step  serves 
several  critical  functions  under  the  SPA 
process.  As  discussed  earlier  in  this 
preamble:  (1)  it  assures  that  you  have 
met  the  delegation  criteria  in  section 
112(1)(5)  and  §63. 91(b);  (2)  it  provides 
the  legal  foundation  by  which  section 
112  requirements  may  be  replaced  by 
your  alternative  requirements  (whether 
they  arise  from  an  enforceable  S/L  rule 
or  permit  terms  and  conditions)  such 
that  your  requirements  become  the 
federally  enforceable  requirements  in 
lieu  of  the  applicable  Federal 
requirements;  and  (3)  it  provides  for  an 
orderly  way  of  identifying  which 
authorities  have  been  delegated  to  you 
in  relation  to  specific  Federal  emissions 
standards  or  requirements.  In  addition, 
the  SPA  up-front  approval  gives  you  the 
opportunity  to  implement  alternative 
compliance  and  enforcement  strategies 
(such  as  through  the  compliance 
evaluation  study  approach  discussed  in 
section  XI.C.  of  this  preamble).  You  also 
could  obtain  approval  to  implement  and 
enforce  alternative  requirements  that 
apply  generically  to  more  than  one 
category  of  sources,  and  you  could 
specify  which  enforceable  mechanisms 
you  will  use  to  substitute  alternative 
requirements  for  area  sources.  Our 
intent  is  that  our  one-time,  up-front 
review  and  approval  of  these  program 
elements  will  streamline  the  subsequent 
review  of  your  (additional)  alternative 
requirements  for  section  112  rules. 

As  a  first  step,  as  in  the  existing 
§  63.94,  you  would  submit  certain 
elements  of  your  program  for  up-front 
approval.  The  up-front  program 
submittal  under  the  SPA  process  must 
include,  at  a  minimum,  the  following 
two  elements: 

(1)  §  63.91(b)  demonstration.  The  first 
element  is  a  demonstration  of  how  you 
have  satisfied  the  criteria  in  §  63.91(b) 
that  address  the  basic  adequacy  of  your 
program  to  accept  delegation  to 
implement  and  enforce  Federal  section 
112  requirements.  These  criteria  ensure 
that  you  have  adequate  authorities  and 
resources  to  implement  and  enforce  the 
substituted  provisions,  including  the 
authorities  and  resoiu"ces  to  implement 
your  area  source  program.  Title  V 
program  approval  may  be  sufficient  to 
demonstrate  that  you  have  satisfied  the 


§  63.91(b)  criteria  for  sources  covered  by 
your  title  V  program;  and 

(2)  Identification  of  source  categories 
and/or  Federal  section  112 
requirements.  The  second  element  is  an 
identification  of  the  source  categories 
and/or  the  Federal  section  112 
requirements  for  which  you  will  accept 
delegation  and  for  which  you  intend  to 
substitute  requirements  at  that  time  or, 
in  the  future.  (Note,  however,  that  you 
cannot  substitute  requirements  for  a 
Federal  requirement  until  it  is 
promulgated.) 

In  addition,  depending  on  the  design 
and  complexity  of  your  program  and 
what  you  want  to  achieve  by 
substituting  your  program  under  the 
SPA  process,  you  may  submit  for 
approval  one  or  more  of  the  following 
elements: 

(3)  Generic  program  requirements. 
You  may  obtain  approval  in  this  step  for 
generic  alternative  requirements  that 
you  intend  to  apply  to  one  or  more 
source  categories,  e.g.,  if  you  have  a 
different  approach  to  implementing  the 
startup,  shutdown,  and  malfunction 
plan  required  in  §  63.6(e)  of  the  part  63 
General  Provisions,  or  if  you  have  a 
different  approach  generally  from  the 
Federal  requirements  for  recordkeeping 
and  reporting,  preconstruction  review, 
or  any  number  of  other  "general 
provisions."  In  addition  to  general 
provisions,  which  are  often 
administrative  in  nature,  you  could 
obtain  generic  approval  for  substantive 
control  regulations  (e.g.,  design, 
equipment,  or  performance  standards) 
that  apply  to  more  than  one  source 
category  and  reduce  emissions  of  HAP. 

You  could  do  a  generic  equivalency 
demonstration  for  these  requirements  at 
this  early  stage  in  the  SPA  process.  This 
early  demonstration  of  equivalency 
would  help  to  expedite  our  review  and 
approval  of  your  subsequent  submittals 
for  promulgated  Federal  regulations, 
and  it  would  allow  the  public  to 
comment  on  the  general  applicability  of 
these  approaches. 

(4)  Enforceable  mechanisms  for  area 
source  requirements.  The  next  element 
is  a  description  of  the  mechanism(s), 
that  is  enforceable  as  a  matter  of  S/L 
law,  that  will  be  used  to  make  your 
alternative  requirements  for  area  sources 
federally  enforceable  when  they  are 
approved  during  step  two.  In  addition, 
you  must  include  a  demonstration  that 
you  have  adequate  resources  and 
authorities  to  implement  and  enforce 
these  mechanisms  (or  the  requirements 
they  generate). 

Under  the  SPA  process  you  may  use 
S/L  enforceable  mechanisms,  such  as  S/ 
L  operating  permits  programs  other  than 
title  V  programs,  to  develop  and  submit 
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for  approval  a  itemative  requirements  for 
area  sources.  \  thorough  discussion  of 
this  topic  foil  )ws. 

(5)  Alternative  compliance  and 
enforcement  Strategies.  In  addition,  if 
you  elect  to  implement  protocols  that 
establish  alternative  compliance  and 
enforcement  itrategies  (such  as 
performing  compliance  evaluation 
studies,  which  are  discussed  in  section 
XI.C.  below)Jwe  must  approve  your 
proposal  throiigh  rulemaking  in  the  up- 
front approval  step.  This  approval  may 
require  you  tQ  supplement  your 
previous  §63  91(b)  demonstration  if  you 
need  additior  al  resources,  authorities, 
or  requiremeqts  to  implement  the 
alternative  stiategies. 

The  advantage  of  including 
information  from  elements  (3)  or  (5)  in 
your  up-frontj  submittal  is  that  it  would 
allow  signifiaant  aspects  of  your 
equivalency  demonstration  for  specific 
Federal  section  112  requirements  to  be 
addressed  and  worked  out  generically 
and  in  advance  of  our  and  the  public's 
review  of  your  alternative  requirements 
during  the  subsequent  step  two  phase. 
Consequently,  it  can  result  in  a  decrease 
in  the  time  it  (would  otherwise  take  to 
review  and  approve  your  regulations  or 
permits  for  one  or  more  source 
categories.  In  fact,  we  believe  that  the 
benefits  fronJ  developing  these  up-front 
understandings  may  be  significant,  and 
we  think  thisi  is  one  of  the  major 
advantages  of  pursuing  the  SPA  option. 

ii.  Process  for  making  area  source 
requirements!  federally  enforceable — 
One  way  thalj  the  SPA  process  is  more 
flexible  than  the  existing  program 
substitution  irocess  in  subpart  E  is  that 
the  SPA  prodess  may  be  implemented 
more  readily  (for  area  sources.  (The 
existing  progfam  substitution  process  in 
§  63.94  may  be  implemented  for  area 
sources,  but  only  if  you  will  be 
permitting  thjose  sources  under  your 
title  V  prograim.  We  understand  that,  in 
the  near  temj.  most  title  V  programs  in 
the  country  will  not  cover  the  part  63 
'  area  sources  ihat  we  deferred  from 
permitting.  Nothing  in  this  discussion, 
however,  is  intended  to  deter  you  from 
using  title  V  programs  to  permit  area 
sources.)  We  are  proposing  that,  as  part 
of  the  up- front  SPA  approval  process, 
you  may  submit  a  plan  to  implement 
your  prograris  for  area  sources,  in 
addition  to  y  aur  plan  for  major  sources. 
In  this  plan  you  would  identify  the 
legally  enforceable  mechanism(s)  that 
you  would  u>e  to  implement  and 
enforce  your  area  source  requirements. 
These  legallj  enforceable  mechanisms 
may  be  either  source  category  rules  or 
general  pem^its  (or  a  similar  type  of 
approach)  that  are  specific  to  a  source 
category  and  are  issued  through  a  non- 


title  V  S/L  permitting  (or  similar) 
program.  In  either  case,  in  step  two  we 
could  approve  these  rules  or  permits, 
that  are  already  enforceable  as  a  matter 
of  S/L  law,  in  the  same  way  that  we  can 
approve  major  source  rules,  that  is, 
through  notice  and  comment 
rulemaking  in  the  Federal  Register. 
Whether  you  regulate  area  sources 
through  source  category-wide  rules, 
general  permits,  or  another  enforceable 
mechanism,  these  rules  become 
federally  enforceable  upon  approval  of 
the  specific  alternative  requirements  in 
step  two.  We  are  requesting  comment  on 
types  of  S/L  enforceable  mechanisms 
other  than  rules  and  permitting 
programs  that  you  may  wish  to  use  for 
this  purpose  and  specific  descriptions  of 
how  you  would  use  these  mechanisms. 

We  are  also  requesting  comment  on 
the  types  of  criteria  that  an  enforceable 
S/L  mechanism  must  satisfy,  if  any,  to 
be  acceptable  as  a  source  of  alternative 
requirements  that  may  be  approved 
under  section  112(1).  For  example,  we 
are  requesting  comment  on  whether,  as 
a  condition  of  obtaining  approval  for 
area  source  requirements  submitted 
through  a  non-rule  mechanism,  the 
public  within  a  S/L  jurisdiction  should 
have  adequate  notice  and  opportunity  to 
submit  written  comment  to  the  S/L 
during  the  process  of  developing  the 
enforceable  terms  and  conditions  that 
would  become  the  approved  alternative 
requirements.  Such  programs  obviously 
must  have  authority  to  cover  the  sources 
in  the  source  category,  and  individual 
HAP,  if  any,  for  which  you  are 
requesting  §63.97  approval,  and  you 
must  have  authority  and  resources  to 
implement  and  enforce  the  program's 
requirements.  These  criteria  would  be 
satisfied  by  the  §63. 91(b)  component  of 
the  up-front  approval.  We  would  like 
your  comments  on  whether  we  should 
establish  any  additional  specific 
approval  criteria  for  such  programs 
through  these  amendments  to  subpart  E. 

For  the  revised  regulation,  we  plan  to 
review  and  approve  general  permits, 
rules,  requirements,  or  permit  templates 
developed  under  authority  of  your 
enforceable  mechanism  for  area  sources 
(or  your  title  V  authority  for  major  or 
area  sources).  We  intend  that  §63.97 
substitutions  of  requirements  be  applied 
on  a  source  category-wide  basis,  rather 
than  to  individual  sources  (except  when 
you  only  have  one  source  in  a  source 
category).  Each  general  permit  or  other 
approved  mechanism  would  take  the 
place  of  a  source  category  rule 
submitted  for  approval  under  this 
option.  As  we  explain  in  section  VIII.C, 
which  describes  the  equivalency  by 
permit  process,  we  believe  the  use  of 
permits  for  demonstrating  alternative 


requirements  must  be  limited  to  be 
implemented  practicably,  because  of  the 
burden  associated  with  reviewing 
individual  permits  containing 
alternative  section  112  requirements 
expressed  in  a  form  that  is  different 
from  that  in  the  underlying  standard. 
Otherwise,  we  believe  this  approach 
will  overtax  your  ability  to  administer 
your  programs  and  our  ability  to  review 
your  permits  within  the  specified  time 
limits.  This,  in  turn,  could  delay  the 
program  approval  process  and  adversely 
impact  sources  generally. 

Therefore,  except  when  you  have  only 
one  source  in  a  source  category  (or 
possibly  in  other  limited  circumstances 
described  below),  you  must  submit  for 
review  and  approval  general  permits, 
rules,  requirements,  or  permit  templates 
for  either  major  or  area  sources.  You 
may  submit  more  than  one  such 
mechanism  for  each  source  category  (or 
class  of  sources  in  a  source  category, 
e.g.,  major  sources)  provided  the 
collection  of  submittals  ensures  that  all 
of  the  otherwise  applicable  Federal 
section  112  requirements  in  the 
emissions  standard  and  all  sources  for 
that  source  category  are  addressed.  We 
are  taking  comment  on  this  approach. 

Your  program  for  area  sources  need 
not  apply  to  sources  subject  to  Federal 
standards  for  which  you  are  not  taking 
delegation  under  this  approval  option. 
These  sources  would  be  subject  to 
Federal  standards  or  your  alternative 
requirements  established  under  a 
different  subpart  E  option.  However, 
your  area  source  program  must  assure 
compliance  with  all  Federal  section  112 
emissions  standards  and  requirements 
for  which  you  accept  delegation  under 
the  SPA  process. 

Furthermore,  to  reduce  the  burden 
associated  with  implementing  an 
enforceable  area  soiu"ce  mechanism 
under  subpart  E,  we  are  clarifying  that 
you  may  specify  as  part  of  your  up- front 
subpart  E  program  approval  that  only 
the  permit  terms  and  conditions  that  are 
established  to  substitute  for  Federal 
section  112  requirements  need  to 
undergo  public  and  EPA  review  and 
become  federally  enforceable  through 
step  2  of  the  SPA  process.  We  hope  that 
this  minimizes  disruption  to  your 
existing  programs  by  allowing  you  to 
maintain  the  rest  of  your  program  as  is. 
or  as  S/L-enforceable  only. 

b.  Step  two:  Approval  of  alternative 
section  112  requirements.  After  or 
during  the  up-front  approval,  in  step 
two  of  the  SPA  process,  you  would 
submit  to  us  the  alternative 
requirements  that  you  propose  to 
substitute  for  Federal  section  112 
requirements,  and  we  would  approve  or 
disapprove  those  requirements.  We 
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would  review  and  (disjapprove  your 
alternative  requirements  for  each  source 
category  for  which  you  wish  to  receive 
delegation  to  implement  alternative 
requirements.  If  we  disapprove  your 
substitution  request,  you  would  proceed 
to  implement  the  Federal  rules.  ^  For 
part  63  NESHAP  or  other  Federal 
requirements  that  are  already 
promulgated  at  the  time  of  your  up-front 
submittal,  step  two  may  be  combined 
with  step  one,  or  it  may  occur  after  step 
one,  depending  on  the  status  of  your 
existing  rules  or  authorities.  To  be 
submitted  for  approval,  your  alternative 
requirements  must  be  enforceable  as  a 
matter  of  S/L  law;  they  may  take  the 
form  of  enforceable  regulations,  general 
permit  terms  or  conditions, 
administrative  orders,  board  orders,  or 
other  legally  enforceable  mechanisms  in 
your  jurisdiction.  If  the  actual 
requirements  originate  from  policies 
instead  of  regulations,  they  may  only  be 
submitted  to  us  if  they  are  included  in 
an  enforceable  mechanism  such  as  a 
permit. 

Furthermore,  the  alternative 
requirements  that  you  submit  for  a 
particular  NESHAP  or  other  Federal 
requirement  must  apply  to  the  entire 
source  category  or  subcategory.  Under 
the  SPA  process,  as  under  the  §  63.93 
process  for  substitution  of  rules,  we  v^ll 
only  review  and  approve  alternative 
requirements  that  do  not  require  a 
source-specific  evaluation  to  determine 
their  equivalency.  This  means  that,  if 
you  are  using  a  permitting  mechanism 
to  make  your  requirements  enforceable 
for  a  source  category,  you  could  only 
submit  general  permits.  (Earlier  we 
asked  for  comment  on  the  feasibility 
and  desirability  of  creating  limited 
exceptions  to  this  policy.) 

After  we  have  determined  whether 
your  alternative  requirements  are 
acceptable,  the  public  would  have  21 
days  to  comment  on  your  proposed 
alternative  requirements  and  our 
evaluation  of  them  through  a  notice  and 
comment  rulemaking  published  in  the 
Federal  Register.  Then,  after 
considering  the  public  comments  and 
your  responses  to  them,  we  would  act 
on  your  submittal  by  notifying  you  in 
writing  as  to  whether  we  have  approved 
or  disapproved  your  request  for 
substitution.  We  would  also  publish  our 
findings  in  a  final  Federal  Register 
notice.  Because  your  alternative 
requirements  do  not  become  federally 
enforceable  or  replace  the  otherwise 
applicable  Federal  section  112 
requirements  until  the  Rna\  Federal 


*  Under  your  approved  up-front  program,  you 
would  already  have  been  delegated  the  authority  to 
implement  and  enforce  those  Federal  requirements. 


Register  notice  is  published,  we 
strongly  recommend  that  you  begin  your 
SPA  approval  process  under  step  two  in 
plenty  of  time  to  receive  approval  before 
the  first  substantive  compliance  date  for 
the  otherwise  applicable  Federal 
requirements.  (By  substantive 
compliance  date  we  mean  a  date  by 
which  the  source  is  required  to  comply 
with  provisions  to  install  and  operate 
control  equipment,  make  process 
changes,  or  take  other  physical  steps 
that  reduce  emissions  of  HAP  to  the 
atmosphere.)  For  sources  that  need  a 
long  lead  time  to  come  into  compliance 
with  your  requirements  or  the  otherwise 
applicable  NESHAP  requirements,  more 
than  two  years  may  be  needed.  We 
recommend  that  you  develop  suitable 
timelines  for  implementing  the  SPA 
process  steps  with  your  EPA  Regional 
Office  at  the  time  of  up-front  approval, 
or  as  early  in  the  process  as  possible. 

During  the  course  of  developing  this 
proposed  rulemaking,  some  of  you 
suggested  that  a  45-day  review  period 
(similar  to  the  45-day  review  period  for 
proposed  title  V  operating  permits) 
should  be  adequate  for  acting  on 
alternative  section  112  requirements 
under  the  SPA  process.  However, 
because  of  the  potential  complexity  of 
equivalency  demonstrations,  the 
application  of  approved  alternatives  to 
all  sources  or  groups  of  sources  within 
the  affected  source  category  or 
subcategory  within  your  jurisdiction, 
and  the  need  to  do  a  rulemaking  to 
approve  your  source  category-wide 
alternative  requirements,  we  believe 
that  45  days  is  not  adequate  as  the 
maximum  allowable  review  period. 

In  developing  the  SPA  process,  we 
explored  options  under  which  we  could 
approve  your  alternative  requirements 
in  step  two  without  the  need  for 
additional  Federal  rulemaking,  but  the 
Act  prohibits  that.  42  U.S.C.  §  7697(d). 
See  also.  Administrative  Procedures 
Act,  5  U.S.C.  §§  551,  553.  Under  the 
APA,  Agency  actions  of  general 
applicability  and  future  effect  designed 
to  implement  the  law  are  considered 
rules  and  must  undergo  rulemaking. 
Approvals  of  your  source  category  or 
subcategory  applicable  alternative 
requirements,  which  will  be 
implemented  and  enforced  in  lieu  of  the 
Federal  section  112  standards,  fall 
within  the  above  description  of  a  "rule." 
Consequently,  we  must  undergo  a 
rulemaking  to  grant  such  an  approval. 

c.  Incorporation  of  alternative 
requirements  into  title  V  permits. 
Following  completion  of  step  two  of  the 
SPA  process,  you  would  incotporate  the 
new  federally  applicable  requirements 
into  title  V  jjermits  for  sources  that  are 
required  to  have  such  permits.  This 


action  is  important  for  several  reasons 
relating  to  section  112(1)  substitutions  of 
requirements.  First,  we  and  the  public 
have  an  opportunity  to  ensure  that  the 
approved  alternative  section  112 
requirements  are  implemented  correctly 
via  the  permit  issuance  process.  Second, 
the  permit  is  a  publicly  available 
repository  of  the  requirements  that 
apply  to  an  affected  source.  We,  you,  the 
affected  source,  and  the  public  all  have 
access  to  the  same  information  about 
what  is  required  from  that  source. 

Although  we  and  the  public  have  an 
additional  opportunity  to  review  your 
alternative  section  112  requirements 
during  the  permit  issuance  process,  this 
is  not  an  opportunity  to  "second  guess" 
the  approval  of  those  requirements  that 
took  place  during  the  step  two  review. 
The  purpose  of  the  review  during  the 
permit  issuance  process  is  to  ensure  that 
the  terms  and  conditions  of  previousfy 
approved  alternative  requirements  are 
incorporated  properly  into  the  permit. 

3.  Changes  to  Previously  Approved 
Alternative  Requirements 

After  we  have  approved  your 
alternative  requirements  (rules  or  permit 
terms),  if  your  alternative  requirements 
then  change  in  any  way  that  would 
change  the  approved  section  112 
provisions,  you  must  resubmit  your 
rules  or  permits  to  us  for  reapproval  in 
order  for  your  new  alternative 
requirements  to  become  federally 
enforceable  in  place  of  the  set  of 
alternative  requirements  we  previously 
approved.  Subsequently,  if  relevant,  you 
must  open  and  revise  any  federally 
enforceable  permits  (or  permit  terms) 
that  contain  these  alternative  section 
112  requirements  to  bring  them  up  to 
date  with  your  revised,  approved 
alternative  requirements.  In  other 
words,  you  must  repeat  step  two  and 
revise  your  title  V  permits  whenever 
your  underlying  regulations,  policies,  or 
permits  change  so  that  your  subpart  E- 
approved  rules  and  jiermits  correctly 
reflect  your  most  current  requirements 
for  those  affected  sources.  As  a  matter 
of  Federal  enforceability,  until  we 
approve  your  revised  alternative 
requirements  imder  step  two,  sources 
remain  subject  to  the  applicable 
alternative  section  112  requirements 
that  we  approved  previously.  If  your 
alternative  requirements  originate  from 
source  category  rules,  you  must  first 
submit  those  rules  to  us,  as  in  step  two, 
to  obtain  our  approval  that  the  changed 
rules  satisfy  the  equivalency 
demonstration  criteria. 

If  your  alternative  requirements 
originate  from  policies  that  result  in 
permit  terms  and  conditions,  rather  than 
from  enforceable  rules,  f  you  make  any 
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changes  to  \i\ose  policies,  or  if  you 
implement  t^ose  policies  differently 
from  how  thiy  are  expressed  in  the 
approved  permit  terms  and  conditions, 
you  must  submit  the  revised  permit 
terms  and  conditions,  as  in  step  two,  to 
obtain  our  approval  that  the  changed 
permit  termsj  satisfy  the  equivalency 
demonstration  criteria. 

4.  Criteria  for  Demonstrating 
Equivalency  pf  Alternative 
Requirementfe 

Under  protosed  §  63.97(d),  each 
individual  submittal  for  specific 
alternative  requirements  must: 

(1)  Identify  the  specific  conditions 
that  sources  In  the  source  category  must 
comply  with  i  under  your  requirements, 
including  which  of  these  are  alternative 
requirements  that  you  want  to 
implement  and  enforce  in  lieu  of  the 
otherwise  applicable  Federal 
requirements.  You  must  submit  copies 
of  all  S/L  rul0s,  regulations,  permits, 
implementation  plans,  or  other 
enforceable  i^echanisms  that  contain 
the  entire  set  of  requirements  for  which 
you  are  seekiing  approval,  including  any 
alternative  r^uirements,  or  if  these 
documents  are  readily  available  to  us 
and  the  public,  you  may  cite  the 
relevant  portions  of  the  documents  or 
indicate  where  they  are  available; 

(2)  Identify  how  these  conditions  are 
the  same  as  dr  different  from  the 
relevant  Fedf  ral  requirements  through  a 
side-by-side  comparison  of  your 
requirements  and  ours.  Your  submittal 
must  contain^sufficient  detail  for  us  to 
be  able  to  make  a  determination  of 
equivalency  t)etween  your  alternative 
requirements  and  the  Federal 
requirement^; 

(3)  Provide  detailed  information  that 
supports  and  justifies  why  you  believe 
that  your  alternative  requirements, 
taken  as  a  wliole,  are  no  less  stringent 
than  the  otherwise  applicable  Federal 
requirement^,  that  is,  how  they  meet  the 
equivalency  criteria  specified  in 

§  63.93(b).  F(jr  example,  this 
equivalency  demonstration  must 
demonstrate  now  your  requirements 
will  achieve  equivalent  or  greater 
emissions  reductions  compared  to  the 
Federal  requirements  for  each  affected 
source. 

We  would  then  evaluate  the  specific 
alternative  requirements  by  using  the 
equivalency  'test"  contained  in 
§  63.93(b).  S<ction  XI.  of  the  preamble 
contains  a  ccmplete  discussion  on  how 
we  would  conduct  an  equivalency 
evaluation  under  the  criteria  of 
§  63.93(b)  to  ensure  that  the  alternative 
requirements  are  no  less  stringent,  taken 
as  a  whole,  than  the  otherwise 
applicable  Fi  tderal  requirements.  (In  the 


future,  we  may  supplement  this 
discussion  with  additional  guidance.) 

C.  §63.94    Equivalency  by  Permit 
Approval  Process 

1.  Overview  and  Purpose  of  an 
Equivalency  by  Permit  Process 

Because  of  issues  you  raised  about  the 
current  program  substitution  process  in 
§  63.94,  we  are  proposing  to  revise 
§  63.94  to  create  an  equivalency  by 
permit  (EBP)  approval  process  which 
does  not  include  a  requirement  for  you 
to  submit  your  alternative  requirements 
in  the  form  of  the  Federal  standard.  The 
proposed  EBP  process  would  allow  you 
to  substitute,  for  a  limited  number  of 
sources,  alternative  requirements  and 
authorities  that  take  the  form  of  permit 
terms  and  conditions  instead  of  source 
category  regulations.  Under  this  three- 
step  process,  you  could  seek  approval  to 
implement  alternative  section  112(d), 
section  112(h),  or  section  112(f) 
requirements  that  would  be  enforced  in 
lieu  of  part  63  emissions  standards  by 
submitting  permit  terms  and  conditions 
that  satisfy  subpart  E's  equivalency 
demonstration  criteria.  Once  approved, 
these  permit  terms  and  conditions 
would  be  included  in  a  title  V  permit, 
through  the  appropriate  title  V  permit 
issuance  process,  to  replace  the 
otherwise  applicable  Federal 
requirements.  This  process  satisfies 
your  request  for  a  means  of  obtaining 
delegation  for  a  few  sources  without 
having  to  go  through  rulemaking  at  the 
S/L  level  to  establish  source  category- 
specific  regulations.  It  also  allows  you 
to  substitute  alternative  requirements  on 
a  source-specific  basis  for  area  sources 
when  those  sources  are  permitted  under 
title  V. 

The  proposed  EBP  process 
accomplishes  similar  objectives  to  those 
that  the  current  §  63.94  is  intended  to 
accomplish;  however,  the  EBP  process 
provides  flexibility  beyond  that  now  in 
§  63.94  by  allowing  a  "holistic" 
approach  for  determining  equivalency 
between  your  alternative  requirements 
and  the  Federal  emissions  standards. 
The  proposed  EBP  process  differs  from 
the  current  process  in  §  63.94  in  that  it 
does  not  require  you  to  present  your 
permit  terms  and  conditions  in  the  form 
of  the  Federal  standard  in  order  to 
demonstrate  equivalency  (although 
doing  so  may  greatly  reduce  the  time  it 
takes  to  approve  your  alternative 
requirements).  Rather,  it  reUes  on  the 
same  equivalency  demonstration  "test" 
that  is  currently  in  §  63.93(b)  for  rule 
substitutions  and  that  we  are  proposing 
for  the  §  63.97  SPA  process. 

To  balance  this  additional  flexibility, 
we  are  proposing  to  add  a  process  step 


(i.e.,  step  two,  in  which  we  review  your 
draft  permit  terms  and  conditions  before 
they  are  included  in  proposed  permits) 
and  limit  the  scope  of  applicability  of 
the  EBP  process  (i.e.,  allow  the  EBP 
approach  for  5  or  fewer  sources  in  a 
source  category  that  is  affected  by  a 
NESHAP  for  which  you  want  to 
substitute  alternative  requirements). 
These  "checks  and  balances"  would 
ensure  that  the  results  of  EBP 
implementation  are  comparable  to  the 
results  that  would  be  achieved  through 
the  other  subpart  E  processes  in  terms 
of  the  types  of  alternative  requirements 
that  could  be  approved,  the 
opportunities  for  public  and  EPA  review 
of  alternative  requirements,  and  the 
overall  burden  that  would  be  associated 
with  implementing  this  approach  (for 
you,  for  us,  and  for  regulated  sources). 
In  addition,  the  checks  and  balances 
would  provide  assurance  that  the  proper 
emission  reductions  are  achieved.  These 
concepts  are  explained  further  in  the 
remainder  of  this  section  of  the 
preamble. 

Essentially,  the  EBP  process  is 
appropriate  when  a  source-specific 
analysis  is  necessary  to  determine  the 
effect  of  the  alternative  requirements.  In 
general,  it  is  appropriate  when  you  do 
not  already  have  S/L  standards  that 
apply  to  source  categories  regulated  by 
part  63  emissions  standards.  For 
example,  EBP  could  be  appropriate  for 
SIP-approved  rules  that  regulate  HAP 
indirectly.  Alternative  requirements 
may  also  arise  from  health-based  or 
technology-based  rules  that  generate 
source-specific  requirements  based  on  a 
source's  operations,  location, 
construction  or  modification  activities, 
etc.  Because  each  of  these  situations 
requires  a  source-specific  analysis, 
general  permits  would  not  be 
appropriate  under  the  EBP  process. 

The  EBP  process  is  similar  to  (but  not 
the  same  as)  the  title  V  permit 
streamlining  process  we  developed  for 
minimizing  duplication  among  multiple 
applicable  requirements  that  apply  to 
the  same  emissions  point  at  a  source. 
(For  guidance  on  permit  streamlining, 
see  our  March  5, 1996  policy  guidance 
document  entitled  "White  Paper 
Number  2  for  Improved  Implementation 
of  the  Title  V  Operating  Permits 
Program,"  commonly  called  White 
Paper  2,  which  can  be  found  on  our 
website  at  http://www.epa.gov/ttn/ 
oarpg/tSwp.html.)  Through  title  V 
permit  streamlining,  a  source  may  elect 
to  consolidate  multiple  applicable 
requirements  into  a  single  set  of 
applicable  requirements  that  assure 
compliance  with  each  of  the 
"subsumed"  requirements  to  the  same 
extent  as  would  be  achieved  by  having 
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the  source  comply  with  each 
requirement  independently.  Through 
the  EBP  process,  you  (as  the  permitting 
authority)  may  have  Federal  section  112 
requirements  replaced  with  your 
approved  alternative  requirements  that 
are  no  less  stringent  than  the  section 
112  requirements  that  they  replace. 
Sources  subject  to  the  title  V  operating 
permits  programs  must  continue  to  meet 
the  requirements  of  that  program  in 
addition  to  the  requirements  of  subpart 
E. 

The  EBP  process  differs  from  the  rule 
substitution  and  the  SPA  processes  in 
that  three  steps  are  required  under  EBP 
to  obtain  our  approval  for  your 
alternative  requirements.  While  all  of 
the  substitution  options  require  Federal 
rulemaking  action  to  approve  your 
program  elements  (i.e.,  the  § 63.91(b) 
criteria  and  any  other  up-front  approval 
elements)  and  a  step  where  we  review 
and  (dis)approve  your  alternative 
requirements,  the  EBP  process  also 
requires  a  final  step  where  we  review 
and  (dis)approve  how  those  alternative 
requirements  are  incorporated  into  title 
V  permit  terms  and  conditions.  In  the 
other  substitution  options,  your 
alternative  requirements  are  approved 
by  rulemaking  and  become  federally 
enforceable  after  the  second  step.  In  the 
EBP  process,  after  approval  of  the  S/L 
alternative  requirements,  you  must 
incorporate  the  approved  permit  terms 
and  conditions  into  Title  V  permits. 

The  EBP  and  SPA  processes  also 
differ  in  that  the  scope  of  applicability 
for  EBP  is  narrower  than  the  scope  for 
SPA.  Under  the  SPA  process  you  submit 
and  we  approve  alternative 
requirements  that  apply  to  entire  source 
categories;  this  approach  may  impact 
numerous  sources  in  many  source 
categories.  In  contrast,  under  the  EBP 
process,  you  submit  and  we  approve 
alternative  requirements  that  apply  to  a 
small  number  of  individual  sources  in  a 
category.  These  sources  may  or  may  not 
comprise  all  the  sources  in  that  category 
in  your  jurisdiction.  (If  they  do  not 
comprise  all  your  sources  in  that 
category,  you  must  accept  delegation  for 
the  remainder  of  your  sources  in  the 
category  under  a  different  subpart  E 
delegation  process.) 

2.  Steps  in  the  Proposed  Equivalency  by 
Permit  Process 

a.  Step  one:  Up-front  approval.  As  a 
first  step  you  would  submit  certain 
elements  of  your  program  for  up-front 
approval  (as  in  the  existing  §  63.94  and 
the  proposed  SPA  processes).  The 
purpose  of  the  up-front  submittal  is  for 
you  to  demonstrate  that  you  have 
satisfied  the  basic  §  63.91(b)  criteria  for 
obtaining  delegation,  demonstrate  that 


you  have  an  approved  title  V  permit 
program  to  implement  the  EBP 
approach,  and  identify  the  sources  in 
the  source  categories  for  which  you 
wish  to  use  the  EBP  approach.  (You  may 
identify  sources  for  which  part  63 
emissions  standards  will  be  established 
in  the  future.) 

In  discussing  the  form  that  an  EBP 
process  could  take,  some  of  you  have 
suggested  that  an  up-front  approval 
would  be  redundant  when  you  already 
have  an  approved  title  V  program.  We 
disagree,  at  least  in  part.  As  we  already 
discussed  for  the  SPA  process,  the  State- 
specific  up-front  approval  for  an  EBP 
program  serves  critical  functions  under 
section  112(1)  including  ensuring  that 
you  meet  the  §63. 91(b)  criteria  for 
delegation,  providing  a  legal  foundation 
for  you  to  replace  the  otherwise 
applicable  Federal  NESHAP 
requirements  in  your  permits  with  your 
alternative,  federally  enforceable 
requirements,  and  delineating  the 
specific  sources  and  Federal  emissions 
standards  for  which  you  have  accepted 
delegation.  Also,  as  in  the  SPA  process, 
the  up-front  approval  step  allows  us  to 
verify  that  you  have  adequate  resources 
and  authorities  to  implement  your 
alternative  section  112  requirements 
through  your  approved  implementation 
mechanism,  which  in  this  case  is  your 
title  V  permit  program.  As  we  have 
mentioned  previously,  title  V  program 
approval  generally  is  sufficient  to 
demonstrate  that  you  have  satisfied  the 
§  63.91(b)  criteria  for  the  sources 
covered  by  your  title  V  program,  but  it 
is  not  sufficient  to  satisfy  the  other 
purposes  of  the  up-front  approval. 

Section  63.94(b)  of  the  proposed  rule, 
which  contains  the  criteria  for  up- front 
approval,  differ  from  the  approval 
criteria  currently  in  §  63.94(b)  in  that 
they  no  longer  require  you  to  make 
legally  binding  commitments  to  express 
your  title  V  permit  terms  and  conditions 
in  the  form  of  the  Federal  standard. 
In  addition,  they  no  longer  can  be 
construed  to  require  you  to  demonstrate 
equivalency  in  a  line-by-line  manner. 
The  new  second  step  in  the  EBP 
process,  wl.ere  we  review  and  approve 
your  alternative  requirements,  replaces 
the  up-front  commitments.  In  this  step 
we  have  the  opportunity  to  evaluate 
your  alternative  permit  terms  and 
conditions  the  same  way  we  would 
evaluate  your  alternative  rules  under  the 
rule  substitution  or  SPA  processes,  so 
the  up-front,  legally  binding 
commitments  are  no  longer  necessary  to 
implement  this  option. 

We  are  proposing  that  you  submit  for 
approval  under  the  EBP  process  an  up- 
front package  that,  in  addition  to 


including  a  written  request  to  use  the 
EBP  process: 

(1)  Identifies  the  existing  or  future 
Federal  NESHAP  standards  to  be 
replaced; 

(2)  Specifies  the  specific  sources  to  be 
covered  for  each  NESHAP  standard  (not 
to  exceed  five  sources  per  source 
category)  as  well  as  the  process  you  will 
use  to  accept  delegation  for  the  other 
sources  in  the  source  category  in  your 
jurisdiction;  and 

(3)  Demonstrates  that  you  have  an 
EPA-approved  title  V  program  for  the 
sources  for  which  you  wish  to  use  the 
EBP  process. 

Because  the  up-front  EBP  submittal 
elements  do  not  contain  alternative 
requirements,  we  are  proposing  that  we 
could  take  a  maximum  of  90  days  to 
review  (following  a  determination  that 
the  submittal  is  complete)  and 
(dis)approve  the  program  you  submitted 
up-front,  including  the  opportunity 
during  this  period  for  public  comment 
during  the  rulemaking  on  your 
submittal.  Through  a  proposed 
rulemaking  notice  in  the  Federal 
Register,  we  would  inform  the  public  of 
and  request  comments  on  your  desire  to 
use  the  EBP  process  for  the  source 
categories  and  sources  that  you  have 
identified.  This  notice  would  also 
inform  the  public  that  they  may  provide 
comments  on  specific  equivalent 
alternative  requirements  during  the 
comment  period  for  individual  draft 
permits.  Assuming  the  public  comments 
are  favorable,  as  for  all  the  subpart  E 
processes,  we  would  promulgate  a  rule 
amending  part  63  to  incorporate  your 
program.  Our  proposed  timeline  for  the 
90  days  is  the  same  as  for  the  simple  up- 
front approval  process  in  SPA. 

If  you  submit  alternative  requirements 
(in  the  form  of  permit  terms  and 
conditions)  at  the  same  time  you  submit 
your  up-front  program,  we  could 
evaluate  them  on  approximately  the 
same  90-day  timeline  we  use  to  approve 
your  up-front  program  (though  they  do 
not  have  to  undergo  rulemaking),  but  we 
could  not  approve  your  alternative 
requirements  until  your  up-front 
approval  becomes  effective  (at  the  time 
of  pubhcation  in  the  Federal  Register). 
After  your  up-front  approval  has  been 
completed,  if  you  wish  to  implement 
the  EBP  process  for  individual  sources 
or  sources  in  source  categories  that  are 
not  already  identified  as  part  of  your 
approved  EBP  program,  you  would  need 
to  repeat  the  up-front  approval  process 
to  add  those  sources  to  your  program. 
As  part  of  your  resubmittal  for  program 
approval,  you  would  not  have  to  rep>eat 
the  portions  of  the  demonstration  that 
pertain  to  the  §63.91(L)  program 
approval  criteria,  provided  that  your 
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former  demonstration  is  still  adequate  to 
show  that  you  have  the  resources, 
authorities,  and  other  program  elements 
necessary  to  implement  the  EBP 
program  for  the  additional  sources. 
Finally,  nothing  precludes  you  from 
obtaining  up-front  approval 
simultaneously  under  more  than  one 
subpart  E  substitution  process,  e.g.,  SPA 
and  EBP.  We  i  re  eager  to  work  with  you 
to  streamline  (Ihe  administrative  aspects 
of  obtaining  subpart  E  approval  to  the 
maximum  deaee  possible  within  the 
framework  of  these  regulations. 

If  we  disapprove  your  program 
approval  requ^t,  the  Federal  emissions 
standards  or  nsquirements  remain  the 
applicable  requirements  for  those 
sources.  You  would  proceed  to 
implement  th^  Federal  rules  for  those 
sources  that  ai'e  covered  by  your  title  V 
program. 

b.  Step  two:  Approval  of  alternative 
NESHAP  requirements.  After  we 
approve  your  program  you  may  proceed 
to  implement  ptep  two,  the  development 
and  submittal  of  the  draft  permit  terms 
and  the  equivalency  demonstrations 
themselves.  Iri  step  two  of  the  EBP 
process,  we  wpuld  review  and  approve 
your  alternative  requirements  for  each 
source  for  which  you  have  received 
delegation  under  the  EBP  process.  For 
Federal  standi  irds  that  are  already 
promulgated  st  the  time  of  your  up-front 
submittal,  step  two  may  take  place 
concurrently  with  step  one,  or  it  may 
occur  after  stm  one.  The  purpose  of  step 
two  is  for  us  to  evaluate  and  approve  the 
actual  draft  permit  terms  and  conditions 
that  you  are  pi'oposing  to  include  in 
permits  for  th^se  sources  to  replace  the 
otherwise  appilicable  Federal  NESHAP 
requirements.] 

In  step  two  pf  the  EBP  process,  you 
would  submidto  us  the  specific  draft 
permit  terms  tnd  conditions  that  you 
propose  to  substitute  for  Federal  section 
112  requirements,  and  we  would 
approve  or  disapprove  those  terms  and 
conditions.  If  practical,  we  prefer  that 
you  submit  jukt  the  terms  and 
conditions  that  would  substitute  for  the 
Federal  section  112  requirements, 
thereby  omitting  any  State-only 
requirements  j and  that  this  submittal 
take  place  well  before  you  prepare  the 
complete  draft  permits  for  the  affected 
sources,  so  th$t  the  terms  you  include 
in  the  complete  draft  permits  reflect  the 
comments  yoii  receive  from  us  on  your 
alternative  section  112  requirements. 
However,  in  gome  situations  it  may  be 
appropriate  fclr  you  to  submit  complete 
draft  permits  pt  this  step,  and  it  may 
speed  the  ovei-all  permit  issuance 
process  wheri  time  is  of  the  essence. 
Your  submitti  il  must  include  the 
complete  set  of  draft  permit  terms  and 


conditions  that  substitute  for  the 
Federal  NESHAP,  an  identification  of 
which  terms  contain  alternative 
requirements,  and  your  supporting 
documentation  for  your  equivalency 
demonstration.  Additional  information 
on  the  criteria  you  may  use  to 
demonstrate  equivalency  for  alternative 
requirements  is  located  in  section 
VII.C.4.  of  this  preamble.  After 
considering  your  submittal,  we  would 
notify  you  in  writing  (which  may  be 
done  electronically)  as  to  whether  we 
have  approved  or  disapproved  your 
alternative  requirements.  We  may 
approve  your  submittal  on  the  condition 
that  you  make  certain  changes  to  the 
permit  terms  and  conditions  that  we 
identify. 

We  are  proposing  that  we  could  take 
up  to  90  days  after  receiving  a  complete 
submittal  to  review  and  either  approve 
or  disapprove  your  permit  terms  and 
conditions.  We  are  proposing  that  this 
review  period  take  no  more  than  90 
days  because  we  are  not  required  to  do 
a  rulemaking  following  our  evaluation. 
However,  we  think  90  days  is  an 
appropriate  amount  of  time  to  review 
your  alternative  requirements  because 
this  step  is  essentially  the  same  as  our 
review  of  your  rules  or  issued  permits 
under  the  rule  substitution  or  SPA 
processes.  Each  individual  permit  under 
the  EBP  process  is  like  a  substituted 
rule.  We  are  seeking  comments  on 
whether  more  or  less  time  should  be 
allowed  for  this  approval  step. 
Regardless,  in  any  particular  situation, 
we  may  not  need  to  take  the  maximum 
amount  of  time  allocated  for  our  review 
when  you  provide  complete,  well- 
documented  information  and 
demonstrations  in  your  submittal.  For 
example,  we  may  require  less  time  to 
review  and  approve  your  alternative 
requirements  when  you  submit  your 
permit  terms  and  conditions  in  the  form 
of  the  Federal  standard  and/ or  your 
requirements  are  no  less  stringent  than 
the  Federal  NESHAP  requirements  on 
their  face. 

Furthermore,  we  believe  it  is 
appropriate  to  require  an  EPA  review 
period  for  your  alternative  requirements 
that  takes  place  separately  from  and  in 
advance  of  our  opportunity  under  title 
V  to  review  your  proposed  permits,  and 
we  believe  this  review  period  must  be 
long  enough  to  allow  us  adequate  time 
to  complete  our  evaluation.  The  90-day 
period  we  are  proposing  for  the  EBP 
process  is  consistent  with  the  amount  of 
time  we  would  have  under  the  other 
subpart  E  substitution  options  to 
evaluate  your  alternative  rules  or  permit 
terms  (not  including  the  time  needed  to 
do  rulemaking),  and  we  think  that  up  to 
90  days  will  be  needed  to  complete  our 


evaluation  of  your  alternative 
requirements,  which  would  be 
comparable  to  a  rule  substitution 
evaluation  for  each  permit.  Therefore, 
we  think  the  45-day  review  period 
provided  for  under  title  V  is  not 
adequate  for  this  purpose.  In  addition, 
we  are  not  required  under  title  V  to 
review  your  proposed  permit  before  it 
can  be  issued,  but  under  subpart  E  we 
must  have  an  affirmative  opportunity  to 
approve  or  disapprove  your  alternative 
requirements  for  them  to  replace  the 
otherwise  applicable  Federal 
requirements.  The  second  step  of  the 
EBP  process  satisfies  the  need  under 
section  112(1)  for  a  mandatory 
requirement  that  we  review  and  approve 
your  alternative  requirements. 

After  reviewing  our  comments  on 
your  draft  permit  terms  and  conditions, 
you  would  make  adjustments  as 
necessary  and  develop  a  complete  draft 
permit  for  public  review  and  comment 
under  the  title  V  regulations.  Under 
these  revisions  to  subpart  E,  in  your 
notice  of  draft  permit  availability  to  the 
public,  you  must  identify  where  the 
alternative  requirements  appear  and 
specifically  solicit  comments  on  those 
requirements.  In  notifying  the  public, 
you  must  follow  the  public  notification 
procedures  of  your  approved  title  V 
program.  The  draft  permit  terms  and 
conditions  must  also  be  accompanied  by 
comprehensive  supporting 
documentation  that  demonstrates  how 
they  satisfy  the  criteria  for  equivalency. 
We  are  calling  this  supporting 
documentation  the  "equivalency 
demonstration,"  and  it  must  conform  to 
the  guidance  for  demonstrating 
equivalency  that  we  have  provided  in 
section  XI.  of  this  preamble.  Under  title 
V,  you  are  required  to  provide  an 
opportunity  for  a  public  hearing  on  the 
draft  permit  as  well  as  a  comment 
period  of  at  least  21  days. 

When  we  approve  your  program's 
alternative  requirements,  those 
requirements  may  replace  the 
corresponding  Federal  requirements  and 
become  the  federally  enforceable 
requirements  applicable  to  the  affected 
sources.  Your  alternative  requirements 
would  become  federally  enforceable  at 
the  time  of  permit  issuance.  If  we 
disapprove  your  alternative 
requirements,  you  would  proceed  to 
implement  the  Federal  rules  for  sources 
covered  by  your  title  V  program.  To  gain 
approval  to  implement  the  EBP  process 
for  a  subset  of  sources  in  a  category  in 
your  jurisdiction,  you  must  accept 
delegation  for  the  remainder  of  the 
sources  in  the  category  through  another 
subpart  E  process,  such  as  straight 
delegation.  Your  alternative 
requirements  may  not  become  federally 
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enforceable  when  the  permit  issues 
unless  and  until  we  approve  them 
during  step  two.  We  have  added  rule 
language  to  this  effect  to  prevent 
alternative  requirements  from 
inadvertently  becoming  federally 
enforceable  if,  for  some  reason,  you 
include  them  in  your  proposed  permits 
without  our  expUcit  approval  and  if,  for 
some  reason,  we  fail  to  object  to  those 
permits. 

c.  Step  three:  Incorporation  into  title 
V  permits.  After  we  have  approved  your 
draft  permit  terms  and  conditions  as 
equivalent,  you  would  incorporate  them 
into  proposed  title  V  permits  using  the 
appropriate  permit  modification 
process.  As  required  under  title  V,  you 
would  send  the  proposed  permits  to  us 
for  our  review  and  approval  and  we 
would  have  up  to  45  days  to  object  to 
the  proposed  permit.  In  accordance  with 
title  V,  if  we  object  in  writing  to  the 
issuance  of  the  proposed  permit,  you 
would  be  unable  to  issue  the  permit. 
However,  if  we  have  approved  your 
alternative  requirements  in  step  two, 
and  if  we  do  not  object  to  the  proposed 
permit,  when  the  permit  is  issued  your 
alternative  requirements  would  become 
the  federally  applicable  requirements  in 
lieu  of  the  Federal  NESHAP  standard(s). 
Under  EBP,  compliance  with  the  set  of 
§  63.94  alternative  requirements  would 
be  considered  compliance  with  all  of 
the  applicable  NESHAP  requirements 
that  are  replaced  by  that  set  of 
alternative  requirements. 

This  step  is  critical  for  several 
reasons.  First,  under  the  EBP  process, 
the  permit  issuance  process  is  the  legal 
mechanism  (that  replaces  notice  and 
comment  rulemaking)  for  making  your 
alternative  requirements  federally 
enforceable  in  lieu  of  the  otherwise 
applicable  Federal  section  112 
requirements.  Second,  we  and  the 
public  have  an  opportunity  to  ensure 
that  the  approved  alternative  section 
112  requirements  are  implemented 
correctly  via  the  permit  issuance 
process.  To  enhance  this  opportunity, 
the  notice  of  permit  availability  and  the 
permit  must  flag  that  the  permit 
contains  alternative  section  112 
requirements,  and  the  approved 
equivalency  demonstration  for  that  set 
of  requirements  must  be  attached  to 
each  draft,  proposed,  and  ftnal  permit. 
Third,  the  permit  is  the  publicly 
available  repository  that  contains  the 
alternative  section  112  requirements 
that  apply  to  an  affected  source.  Our 
letter  of  approval  to  you  in  step  two  may 
not  necessarily  be  readily  accessible  to 
the  public  and,  although  it  contains 
approved  alternative  requirements,  it 
does  not  contain  the  applicable 
requirements  for  that  source,  as  defined 


in  title  V.  Through  the  permit 
document,  we,  you,  the  affected  source, 
and  the  public  all  have  access  to  the 
same  information  about  what  is  required 
from  that  source. 

Although  we  have  an  additional 
opportunity  to  review  your  alternative 
section  112  requirements  during  the 
permit  issuance  process,  this  should  not 
be  viewed  as  an  opportunity  to  "second 
guess"  the  approval  of  those 
requirements  that  took  place  during  the 
step  two  review.  The  purpose  of  our  45- 
day  review  with  regard  to  the  alternative 
section  112  requirements  is  to  ensure 
that  the  previously  approved  permit 
terms  and  conditions  are  incorporated 
properly  into  the  permit. 

3.  Program  Approval  Criteria 

Because  of  the  time  necessary  for  us 
to  review  title  V  permits  containing 
alternative  NESHAP  requirements 
expressed  in  a  form  that  is  different 
from  that  in  the  underlying  Federal 
standard,  we  believe  this  process  should 
be  applied  in  a  given  jurisdiction  only 
to  relatively  few  sources.  We  believe 
that  widespread  use  of  the  EBP  process 
could  hamper  your  ability  to  administer 
your  title  V  operating  permits  programs, 
and  it  could  overtax  our  resources  for 
reviewing  permits.  This,  in  turn,  could 
delay  permit  issuance  for  sources 
generally.  Because  of  our  concern  about 
the  potential  burden  associated  with 
this  process,  we  are  proposing  to  limit 
the  number  of  sources  that  could  use 
EBP.  We  are  proposing  that  you  may 
participate  in  the  EBP  process  for  five  or 
fewer  sources  in  your  jurisdiction  that 
are  subject  to  a  promulgated  Federal 
NESHAP.  For  five  or  fewer  sources 
within  a  source  category,  we  should  be 
able  to  review  each  individual 
equivalency  demonstration  within  the 
proposed  timeframe.  As  we  mentioned 
previously,  if  you  have  more  than  five 
sources  subject  to  a  NESHAP  for  which 
you  want  to  substitute  alternative 
requirements,  you  should  use  a  process 
other  than  EBP. 

We  recognize  that  our  selection  of  five 
or  fewer  sources  in  a  category  is  a 
subjective  decision  based  on  our 
assessment  of  the  burden  that  will  be 
associated  with  preparing  and  reviewing 
individual  permits  with  equivalency 
demonstrations  (which  could  be 
comparable  to  five  rule  substitutions). 
Therefore,  we  are  seeking  comment  on 
our  proposal  to  include  in  §  63.94  a 
defined  maximum  number  of  sources  in 
a  category  for  which  you  could  use  the 
EBP  process.  We  are  also  seeking 
comment  on  whether  a  number  other 
than  five  would  be  acceptable;  whether 
there  should  be  a  defined  maximum 
number  of  sources  in  all  categories 


taken  together  for  which  you  could  use 
the  EBP  process;  or  whether  the 
maximum  number  for  each  category 
and/or  the  total  number  of  sources  for 
all  categories  should  be  a  matter  that  is 
negotiated  between  you  and  the 
Regional  Office  during  the  up-front 
approval.  We  would  appreciate  detailed 
justification  for  any  responses  that  you 
provide  to  these  questions. 

In  addition  to  having  approved  permit 
programs  and  a  limited  number  of 
sources  in  a  NESHAP-affected  source 
category,  two  additional  conditions 
need  to  be  satisfied  in  order  for  you  to 
submit  equivalent  alternative 
requirements  in  step  two.  First,  a 
Federal  NESHAP  standard  must  have 
been  promulgated.  Equivalent 
alternatives  cannot  be  developed 
without  having  a  basis  for  comparison. 
(This  is  true  for  all  the  substitution 
options.)  Second,  your  equivalent 
alternative  requirements  must  be 
specific  to  the  sources  to  which  they 
will  apply.  In  general,  the  EBP  process 
is  designed  to  address  situations  where 
you  lack  a  rule  or  combination  of  rules 
the  effect  of  which  would  be 
comparable  to  the  NESHAP  for  which 
they  would  substitute.  Should  you  have 
other  rules  or  a  combination  of  rules  the 
effect  of  which  would  be  comparable  to 
the  Federal  NESHAP,  you  should 
investigate  the  use  of  alternative  subpart 
E  processes  such  as  rule  substitution  or 
SPA,  or  permit  streamlining  as 
described  in  White  Paper  2.  Examples  of 
S/L  requirements  that  are  suitable  as  the 
basis  for  developing  permit  terms  and 
conditions  under  the  EBP  process  are 
source-specific  SIP  requirements  and 
ambient  concentration  limits  derived 
from  health-based  rules. 

In  order  to  ensure  that  permits  are 
issued  in  time  to  avoid  potential  dual 
regulation  on  NESHAP-affected  sources, 
we  strongly  recommend  that  you  give  us 
your  step  two  submittal  at  least  1 V2  to 
2  years  in  advance  of  the  first 
substantive  compliance  date  for  a 
NESHAP.  (By  substantive  compliance 
date  we  mean  a  date  by  which  the 
source  is  required  to  comply  with 
provisions  to  install  and  operate  control 
equipment,  make  process  changes,  or 
take  other  physical  steps  that  reduce 
emissions  of  HAP  to  the  atmosphere.) 
We  think  that  1 V2  to  2  years  is  an 
appropriate  amount  of  time  to 
implement  steps  two  and  three  of  the 
EBP  process  for  a  typical  title  V  permit 
issuance  process.  During  the  first  3 
months  we  would  approve  or 
disapprove  your  alternative 
requirements.  During  the  remainder  of 
the  time  you  would  issue  the  title  V 
permit  and  sources  would  take  steps  as 
necessary  to  comply  wiih  the  new 
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4.  Criteria  foi  Demonstrating 
Equivalency  for  Alternative 
Requirement  i 

Each  submittal  of  permit  terms  and 
conditions  for  a  source  must: 

(1)  Identify  the  specific,  practicably 
enforceable  conditions  with  which  the 
source  must  comply; 

(2)  Identify  how  these  conditions  are 
the  same  as  dr  different  from  the 
relevant  Fedural  requirements  through  a 
side-by-side  comparison  of  your 
requirements  and  ours; 

13)  Provida  detailed  information  that 
supports  andl  justifies  your  belief  that 
your  altemat  ve  requirements  meet  the 
equivalency  'test"  in  §  63.93(b).  Your 
submittal  mt  st  contain  sufficient  detail 
to  allow  us  t(i  make  a  determination  of 
equivalency  between  your  requirements 
and  ours.       j 

We  would  Ihen  evaluate  the  specific 
alternative  r^uirements  (i.e.,  permit 
terms  and  cohditions)  using  the 
equivalency  evaluation  criteria  in 
§  63.93(b)  anq  discussed  in  section  XI. 
of  this  preamlble  and  any  guidance  we 
develop  to  supplement  the  preamble. 
We  believe  tnat  the  compliance 
evaluation  study  approach  to 
demonstrating  equivalency  for 
alternative  ci^mpliance  and  enforcement 
measures  de^ribed  in  section  X.C.  is 
not  appropriate  for  the  EBP  process,  but 
we  are  taldng  comment  on  whether  this 
approach  coi^ld  be  implemented 
effectively  under  this  process. 

5.  Changes  tq  Previously  Approved 
Alternative  Requirements 

After  we  hive  approved  your 
alternative  n  quirements  (permit  terms 
and  conditio  is)  in  step  two,  if  your 
alternative  n  quirements  change  in  any 
way  that  would  change  the  approved 
section  112  jirovisions,  you  must 
resubmit  yoi  r  permit  terms  to  us  for 


reapproval  in  order  for  your  new 
alternative  requirements  to  become 
federally  enforceable  in  place  of  the  set 
of  alternative  requirements  we 
previously  approved.  Subsequently,  you 
must  open  and  revise  the  title  V  permits 
that  contain  these  alternative  section 
112  requirements  using  the  appropriate 
permit  modification  process  to  bring 
them  up  to  date  with  your  revised, 
approved  alternative  requirements.  In 
other  words,  you  must  repeat  step  two 
and  revise  your  title  V  permits 
whenever  your  underlying  regulations, 
policies,  or  permits  change  so  that  your 
subpart  E-approved  permit  terms 
correctly  reflect  your  most  current 
requirements  for  those  affected  sources. 
As  a  matter  of  Federal  enforceability, 
until  we  approve  your  revised 
alternative  requirements  under  step  two, 
sources  remain  subject  to  the  applicable 
alternative  section  112  requirements 
that  we  approved  previously.  If  your 
alternative  requirements  originate  from 
policies  that  result  in  permit  terms  and 
conditions,  rather  than  from  enforceable 
rules,  if  you  make  any  changes  to  those 
pohcies,  or  if  you  implement  those 
poUcies  differently  from  how  they  are 
expressed  in  the  approved  permit  terms 
and  conditions,  you  must  submit  the 
revised  permit  terms  and  conditions,  as 
in  step  two,  to  obtain  our  approval  that 
the  changed  permit  terms  satisfy  the 
equivalency  demonstration  criteria. 

6.  How  Equivalency  by  Permit 
Compares  With  Title  V  Permit 
Streamlining 

Under  the  proposed  EBP  process,  you 
would  be  able  to  use  your  title  V 
permitting  process  to  adjust  and  replace 
one  or  more  applicable  Federal 
NESHAP  standards  with  your 
equivalent  alternative  requirements. 
This  allows  you,  as  the  permitting 
authority,  to  substitute  your  alternative 
requirements  for  similar  part  63 
NESHAP  requirements  and  make  your 
alternative  requirements  federally 
enforceable.  Substitution  of 
requirements  under  EBP  is  similar,  but 
not  identical  to  "streamlining"  under 
White  Paper  2,  however,  as  the 
following  discussion  makes  clear. 

While  the  process  in  White  Paper  2 
allows  permitting  authorities  as  well  as 
sources  to  initiate  streamlining, 
streamlining  under  White  Paper  2  can 
only  be  implemented  when  the  permit 
applicant  consents  to  its  use  (see  White 
Paper  2,  page  2).  Under  the  EBP  process, 
you  would  be  allowed  to  initiate  the 
substitution  process,  for  example,  by 
identifying  in  the  permit  application  the 
individual  NESHAP  standards  for 
which  you  want  to  substitute  your 
alternative  requirements,  and  you  could 


do  so  without  a  source's  consent.  (You 
could  not  replace  Federal  requirements 
with  your  alternative  requirements, 
however,  until  we  approve  your       _ 
alternative  requirements  in  writing 
during  step  two  of  the  EBP  process.) 

The  purpose  of  streamlinmg  under 
White  Paper  2  is  to  synthesize  the 
conditions  of  multiple  applicable 
requirements  into  a  single  new  permit 
term  (or  set  of  terms)  that  will  assure 
compliance  with  all  of  the  requirements. 
Under  White  Paper  2,  the  applicable 
requirements  that  are  not  selected  as  the 
set  of  streamlined  requirements  remain 
in  effect.  Streamlining  subsumes,  rather 
than  replaces,  the  nonstreamlined 
requirements.  This  means  that  a  source 
subject  to  enforcement  action  for 
violation  of  a  streamlined  applicable 
requirement  could  potentially  also  be 
subject  to  enforcement  action  for 
violation  of  one  or  more  subsumed 
applicable  requirements. 

Under  the  EBP  process,  however,  your 
equivalent  alternative  set  of  applicable 
requirements  replaces  the  NESHAP 
requirements.  This  means  that  once  the 
equivalent  alternative  requirements  are 
included  in  an  approved  federally 
enforceable  operating  permit,  the 
replaced  NESHAP  requirements  are  no 
longer  relevant  for  compliance  and 
enforcement  purposes. 

In  order  to  demonstrate  the  adequacy 
of  proposed  streamlined  requirements 
under  White  Paper  2,  a  source  must 
demonstrate  that  the  most  stringent  of 
multiple  applicable  emissions 
limitations  for  a  specific  regulated  air 
pollutant  (or  class  of  pollutants)  on  a 
particular  emissions  unit  (or  collection 
of  units)  has  been  selected.  The  MRR 
requirements  associated  with  the  most 
stringent  emissions  limitation  are 
presumed  appropriate  for  use  with  that 
streamlined  emissions  limit,  unless 
reliance  on  that  MRR  would  diminish 
the  ability  to  assure  compliance  with 
the  streamlined  requirements.  Under 
EBP,  you  must  demonstrate  that  your 
alternative  emissions  limitation  is  as  at 
least  as  stringent  as  the  otherwise 
applicable  Federal  emissions  limitation 
for  a  specific  HAP  (or  class  of  HAP)  for 
a  particular  affected  source.  Your 
alternative  MRR  requirements  may  be 
approved  if  they  meet  the  "holistic" 
equivalency  test  for  subpart  E 
equivalency  determinations. 

Under  White  Paper  2,  there  is  no  limit 
on  how  many  and  which  applicable 
requirements  can  be  streamlined.  Under 
White  Paper  2,  streamlining  is  not 
limited  to  the  requirements  arising  from 
any  particular  program;  all  applicable 
requirements  are  eligible  for 
streamlining.  In  contrast,  imder  subpart 
E's  EBP  process,  replacement  is  limited 
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only  to  Federal  NESHAP  standards  by 
equivalent  alternative  requirements — 
only  the  Federal  NESHAP  standards  are 
replaced,  not  subsumed,  by  the 
equivalent  alternative  requirements 
established  through  the  EBP  process. 
Note  that  after  getting  approval  for 
equivalent  alternative  requirements  for 
section  112(1)  purposes,  nothing 
prevents  further  streamlining  of  these 
requirements  with  other  applicable 
requirements  under  the  process  and 
criteria  provided  in  White  Paper  2. 
However,  when  you  seek  to  replace  a 
Federal  section  112  standard  during  the 
title  V  permit  issuance  process  under 
§  63.94,  streamlining  must  take  place  by 
meeting  both  the  criteria  of  §  63.94  and, 
except  where  contradictory,  the  criteria 
of  White  Paper  2  (see  White  Paper  2. 
page  18). 

Under  White  Paper  2,  applicable 
requirements  that  are  not  selected  as  the 
most  stringent,  i.e.  those  that  are 
"unused,"  during  the  streamlining 
process  must  be  mentioned  in  the 
source's  title  V  operating  permit  under 
the  permit  shield  section,  if  your 
program  offers  a  shield,  or  in  the 
statement  of  basis  section.  This 
approach  ensures  that  all  applicable 
requirements  are  accounted  for  in  a 
single  docimient,  including  those 
subsumed  by  streamlining,  and  that  the 
public  and  enforcement  agencies  are 
able  to  assess  compliance  with 
subsumed  requirements  quickly.  We  are 
not  requiring  a  similar  approach  for  the 
EBP  process.  Rather,  we  believe  it 
would  be  adequate  if  the  equivalency 
demonstration  simply  accompanies 
draft  and  final  permits.  If  the  alternative 
requirements  correctly  replace  the 
Federal  NESHAP  requirements  in  the 
permit,  there  would  be  no  need  to  assess 
compliance  with  the  replaced  standards. 

Vm.  How  Do  the  Revised  Delegation 
Processes  Compare? 

This  section  discusses  similarities  and 
differences  among  the  rule  substitution 
process,  the  SPA  process,  and  the  EBP 
process  as  we  are  proposing  them  in  this 
rulemaking.  The  discussion  compares 
these  options  in  terms  of  what  they 
require,  which  steps  are  most  critical, 
and  where  and  how  they  provide 
flexibility  for  you  to  obtain  approval. 
Differences  exist  among  the  three 
processes  in  terms  of  the  section  112 
programs  or  sources  that  they  cover,  the 
requirements  for  up-front  program 
approval,  and  the  requirements  and 
procedures  for  approval  of  your 
alternative  requirements  (including 
what  form  your  alternative  requirements 
must  take  before  you  can  submit  them 
to  us).  The  three  processes  are  similar  in 
terms  of  the  "test"  that  you  must  meet 


to  demonstrate  the  equivalency  of 
alternative  requirements  and  in  terms  of 
when  we  and  the  public  have  an 
opportunity  to  comment  on  your 
submittal.  All  of  these  factors  may  affect 
your  selection  of  delegation  options 
under  subpart  E. 

A.  What  Section  112  Programs  or 
Sources  are  Covered  by  Each  Process? 

You  may  use  the  rule  substitution  and 
EBP  processes  to  substitute  your 
alternative  requirements  for  Federal 
rules  and  requirements  established 
under  sections  112(d),  112(f),  and 
112(h).  (§63.93  may  also  be  used  to 
substitute  your  alternative  requirements 
for  Federal  section  112(r)  reqiiirements.) 
We  are  also  proposing  that  the  SPA 
process  cover  additional  Federal 
requirements  established  under  other 
section  112  provisions,  but  only  after  we 
have  promulgated  regulations 
implementing  those  programs.  You  may 
not  seek  approval  under  the  SPA 
process  to  implement  and  enforce 
alternative  section  112(r)  requirements 
that  address  section  112's  Risk 
Management  Plan  (RMP). 

You  may  use  the  rule  substitution  and 
SPA  processes  to  substitute  your 
alternative  requirements  for  any  number 
of  Federal  requirements  that  apply  to  an 
unlimited  number  of  sources  in  a  source 
category.  You  may  use  the  EBP  process 
to  substitute  your  alternative 
requirements  for  five  or  fewer  sources  in 
a  source  category  regulated  by  a 
NESHAP.  We  are  seeking  comment  on 
whether  the  total  number  of  sources  for 
all  source  categories  should  be  limited. 
(Currently,  as  we  are  proposing  to 
amend  §63.94,  we  are  not  proposing  to 
limit  the  number  of  source  categories  for 
which  you  could  use  the  EBP  process.) 

B.  What  Is  Required  for  Up-Front 
Approval? 

All  three  processes  require  an  up- 
front approval  to  ensure,  at  a  minimum, 
that  you  have  satisfied  the  §  63.91(b) 
program  approval  criteria.  The  up-front 
approval  takes  the  form  of  an  EPA 
rulemaking,  through  notice  and 
comment  in  the  Federal  Register.  It  can 
take  90  to  180  days  for  us  to  complete 
this  process  from  the  date  that  we 
receive  a  complete  request  for  approval, 
depending  on  whether  we  are  approving 
alternative  requirements  at  the  same 
time. 

The  rule  substitution  process  requires 
the  least  in  terms  of  an  up-front 
approval,  the  EBP  process  requires 
somewhat  more,  and  the  SPA  process 
may  require  even  more  (depending  on 
the  nature  of  your  program).  In  addition 
to  the  §  63.91(b)  criteria  (which,  in 
general,  may  be  satisfied  for  title  V 


sources  by  demonstrating  title  V 
proCTam  approval): 

(1)  For  tne  SPA  and  EBP  processes 
you  obtain  up-front  approval  for  current 
and  future  Federal  standards  or 
requirements  for  which  you  intend  to 
substitute  alternative  requirements.  In 
your  up-front  submittal  (in  step  one) 
you  would  identify  the  Federal 
requirements  and  the  source  categories 
they  regulate.  (For  EBP  you  would  need 
to  identify  individual  sources.) 

Because  the  rule  substitution  process 
collapses  the  up-front  approval  and  the 
approval  of  alternative  NESHAP 
requirements  into  the  same  step,  the 
identification  of  particular  NESHAP  for 
which  you  will  be  substituting 
requirements  takes  place  at  the  time  the 
rule  substitution  request  is  approved 
during  that  step.  It  is  not  possible  under 
the  rule  substitution  process  to  obtain 
advance  approval  to  substitute 
requirements  for  NESHAP  that  are  not 
yet  promulgated;  however,  it  is  possible 
to  obtain  future  approval  for  additional 
alternative  NESHAP  requirements 
without  having  to  repeat  the  §  63.91(b) 
program  approval  criteria 
demonstration. 

(2)  For  the  SPA  process  you  obtain 
up-front  approval  to  implement  area 
source  reouirements  using  an 
enforceable  area  source  mechanism 
such  as  a  general  permit  issued  under  a 
S/L-enforceable  permitting  program. 
Under  both  SPA  and  the  rule 
substitution  process,  you  may  obtain 
delegation  to  implement  alternative  area 
source  requirements  through  approved 
alternative  requirements  that  cover 
categories  of  area  sources. 

(3)  For  the  SPA  process,  which  covers 
programs  of  broad  applicability  under 
section  112,  you  may  obtain  up-front 
approval  for  generically  applicable 
alternative  requirements  such  as 
"general  provisions"  or  equipment  leak 
standards.  Generically  applicable 
requirements  apply  to  more  than  one 
source  category  for  which  you  will  be 
obtaining  delegation. 

(4)  For  the  SPA  process  you  must 
obtain  up-front  approval  to  implement  a 
protocol  that  establishes  an  ahemative 
compliance  strategy  in  place  of  MRR 
requirements  for  one  or  more  part  63 
emissions  standards,  i.e.,  the 
compliance  evaluation  study  approach 
outlined  later  in  the  preamble  in  section 
X.C.  The  proposed  up-front  approval 
criteria  for  the  EBP  process  (see  revised 
§  63.94(b))  are  simpler  and  more 
streamlined  than  the  existing  approval 
criteria  in  §  63.94(b)  and  the  proposed 
new  approval  criteria  for  SPA  in 

§  63.97(b). 

In  the  same  vein,  th"  proposed  up- 
front approval  criteria  for  the  SPA 
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process  (see  piroposed  §  63.97(b))  are 
potentially  mbre  extensive  than  the 
existing  approval  criteria  in  sections 
63.94(b)  and  83.93(b).  This  is  because 
■Ave  may  approve  your  use  of  area  source 
mechanisms,  bpprove  generic 
alternative  requirements,  or  approve 
protocols  for  i  istablishing  alternative 
compliance  and  enforcement  strategies. 
Depending  on  which  program  elements 
you  get  appro /ed  during  this  step,  we 
believe  it  ma\  be  possible  to  expedite 
the  subsequer  t  rulemaking  to  approve 
your  alternative  requirements.  Thus,  in 
exchange  for  (he  effort  involved  in 
seeking  program  approval  under  §63.97, 
you  may  obtain  approval  for  your 
alternative  requirements  in  less  time 
than  it  would  [otherwise  take. 

We  are  clarifying  in  this  notice  that, 
in  general,  all  S/L's  that  have  received 
interim  or  finil  title  V  program  approval 
have  satisfiedjthe  §  63.91(b)  approval 
criteria  for  tit^e  V  sources.  This 
clarification  establishes  that,  for  all  the 
delegation  op<  ions  under  subpart  E,  if 
you  have  rece  ved  title  V  program 
approval,  you  need  not  necessarily 
repeat  the  §6;  .91(b)  demonstration  of 
adequate  resources  and  authorities  in 
your  up-front  submittal,  at  least  for  title 
V  sources.  If  \  du  are  implementing  a 
program  or  ru  e  for  area  sources, 
however,  you  would  have  to 
demonstrate  i  lat  you  have  met  the 
Section  63.911b)  criteria  for  those  source 
categories  anq  program  mechanisms. 
Also,  for  example,  if  you  seek  to  obtain 
approval  to  implement  the  compliance 
evaluation  study  approach  discussed  in 
section  X.C,  )ou  may  have  to  update 
your  §  63.91(b)  approval. 

C.  What  Is  Re(  uired  To  Demonstrate 
That  Alternat  ve  Requirements  Are 
Equivalent?  , 

All  three  ap  )roval  processes  rely  on 
the  same  "test '  for  determining  whether 
your  altematii  e  requirements  are  no 
less  stringent  i  ban  the  Federal 
requirements,  and  they  rely  on  the  same 
protocol  for  pieparing  equivalency 
demonstratior  s.  Each  submittal  of 
alternative  rec  uirements  must  be 
accompanied  py  an  equivalency 
demonstration  package  that  provides  the 
technical  justification  and  supporting 
information  wje  need  to  evaluate  your 
requirements.  [Very  briefly,  the  test  for 
equivalency  i^  whether,  taken  as  a 
whole,  the  levfels  of  control  and 
compliance  ar  d  enforcement  measures 
in  your  altemitive  requirements  achieve 
equivalent  or  better  emissions 
reductions  coitpared  with  the  otherwise 
applicable  Federal  requirements  at  each 
affected  source,  and  compliance  dates 
must  be  no  later  than  those  for  the 
Federal  requirements.  The  next  section 


of  the  preamble,  which  is  entitled  "How 
will  EPA  determine  equivalency  for  S/ 
L  alternative  NESHAP  requirements?," 
explains  how  we  would  apply  this  test. 

D.  What  Is  Required  for  EPA  Approval 
of  Alternative  Requirements? 

For  the  rule  substitution  process  we 
approve  your  alternative  requirements 
by  doing  rulemaking  in  step  one.  For  the 
SPA  process,  we  approve  your 
alternative  requirements  by  doing 
rulemaking  in  step  two.  The  rulemaking 
step  is  the  critical  step  in  these 
processes  in  terms  of  making  your 
alternative  requirements  federally 
enforceable  to  replace  the  NESHAP 
requirements.  In  the  EBP  processes  we 
approve  your  alternative  requirements 
in  step  two  by  notice  to  you  in  writing. 
Rulemaking  is  not  required  for  step  two 
approval  of  your  alternative 
requirements.  (For  SPA  and  EBP, 
approval  of  alternative  requirements  can 
take  place  at  the  same  time  as  the  up- 
front approval,  provided  the  Federal 
section  112  requirements  are 
promulgated  and  you  are  able  to  submit 
your  alternative  requirements  at  the 
time  of  up-front  approval.  You  can  think 
of  this  as  simultaneously  combining 
step  two  with  step  one,  as  generally 
happens  under  the  rule  substitution 
process.) 

The  SPA  and  EBP  processes  differ  in 
terms  of  which  step  is  the  critical  step. 
Step  two  is  the  critical  step  in  the  SPA 
process  because  this  is  when  your 
alternative  requirements  become 
federally  enforceable  to  replace  the 
section  112  requirements.  For  EBP, 
which  is  implemented  only  through  title 
V  permitting  programs,  your  alternative 
requirements  become  federally 
enforceable  and  replace  the  NESHAP 
requirements  in  step  three,  when  the 
permits  are  issued.  This  is  why  it  is 
critical  for  us  to  have  an  opportunity  to 
affirm  or  object  to  each  permit  in  the 
EBP  process. 

When  your  alternative  requirements 
become  federally  enforceable  through 
issued  permits,  the  requirements  may 
only  be  incorporated  into  permits  and 
considered  federally  enforceable  if  they 
have  already  been  approved  by  us.  This 
eliminates  the  possibility  that 
alternative  NESHAP  requirements  could 
become  federally  enforceable  by 
"default"  if  we  fail  to  object  to  a  permit 
during  our  review  period.  The  purpose 
of  the  permit  review  step  from  a  section 
112(1)  approval  perspective  is  to  ensure 
that  the  permit  accurately  incorporates 
the  approved  alternative  requirements. 

The  EBP  process  allows  your 
alternative  requirements  to  replace  the 
otherwise  applicable  Federal  section 
112  requirements  so  that  the  Federal 


requirements  are  no  longer  relevant  for 
compliance  and  enforcement  purposes. 
This  goes  beyond  White  Paper  Number 
2's  streamlining  guidance,  which 
requires  unused  streamlined 
requirements  to  be  subsumed,  rather 
than  replaced,  in  the  permit. 

For  both  the  rule  suostitution  and  the 
SPA  processes,  your  alternative 
requirements  must  be  submitted  in  a 
form  that  is  enforceable  as  a  matter  of 
S/L  law  and  that  applies  to  an  entire 
source  category  or  subcategory  unless 
you  use  the  partial  approval  option.  For 
SPA  these  authorities  may  consist  of 
rules  or  general  permit  terms  and 
conditions.  We  will  not  do  source- 
specific  reviews  of  alternative 
requirements  under  these  processes 
even  with  partial  approvals  (except 
under  rare  circumstances,  e.g.,  you  only 
have  one  source  in  a  category).  For  the 
EBP  process,  your  alternative 
requirements  must  be  submitted  in  the 
form  of  source-specific  permit  terms  and 
conditions.  We  will  only  do  source- 
specific  reviews  of  ahemative 
requirements  under  this  process.  An 
advantage  of  the  EBP  process  is  that  you 
need  not  undertake  a  source  category 
rulemaking  or  general  permitting 
process  at  the  S/L  level  before 
submitting  alternative  requirements  for 
approval. 

When  the  basis  for  your  alternative 
requirements  is  S/L  policies,  as  opposed 
to  enforceable  regulations  or  rules,  you 
may  only  submit  such  alternative 
requirements  when  they  are 
incorporated  into  enforceable  rules  or 
permits  (or  other  enforceable 
mechanisms).  If  and  when  you  revise 
your  policies  in  a  way  that  would 
change  any  alternative  section  112 
requirements  that  we  have  already 
approved,  you  must  revise  and  resubmit 
your  requirements  for  another  approval 
that  allows  us  and  the  public  to  ensure 
that  the  subpart  E  equivalency  criteria 
are  still  satisfied  for  those  requirements. 

E.  When  Do  EPA  and  the  Public  Have 
an  Opportunity  To  Comment  on  S/L 
Submittal? 

For  all  subpart  E  delegation  processes, 
we  and  the  public  are  provided  an 
opportunity  to  comment  during  the  up- 
front approval  step  as  well  as  during  the 
subsequent  steps  to  approve  alternative 
requirements  and  ensure  that  they  are 
accurately  reflected  in  title  V  operating 
permits.  For  the  up- front  approval  step, 
which  always  involves  rulemaking  in 
the  Federal  Register,  the  public 
comment  period  must  last  for  a 
minimum  of  21  days.  The  21-day 
minimum  public  comment  period  is 
also  required  for  any  other  rulemaking 
activities.  This  includes  the  approval  of 


Federal  Register / Vol.  64,  No.  7/Tuesday,  January  12.  1999/Proposed  Rules 


1907 


substituted  rules  and  authorities  (i.e., 
alternative  requirements)  under  the  rule 
substitution  process  in  §63.93.  Our 
review  period,  including  the 
consideration  of  public  comments  and 
publication  in  the  Federal  Register,  may 
not  exceed  90  days  for  any  approval  that 
does  not  involve  rulemaking  on 
alternative  requirements,  and  180  days 
for  any  approval  step  that  does  involve 
rulemaking  on  alternative  requirements. 

For  the  SPA  process,  the  opportunity 
for  us  and  the  public  to  review  and 
comment  on  your  alternative 
requirements  may  take  place  with  the 
up-h'ont  approval,  or  it  may  happen 
during  the  subsequent  step.  The  timing 
of  this  review  depends  on  the  status  of 
your  program  and  regulations,  on  our 
promulgated  rules,  and  on  when  you 
submit  your  alternative  requirements. 
Because  this  activity  requires  Federal 
Register  rulemaking,  we  are  proposing 
that  our  review  period  for  this  step  can 
take  up  to  180  days. 

For  the  EBP  process,  the  opportunity 
for  us  to  review  and  comment  on  your 
alternative  requirements  may  take  place 
roughly  at  the  same  time  as  the  up-ht>nt 
approval,  or  it  may  happen  during  the 
subsequent  step.  (However,  we  cannot 
approve  your  alternative  requirements 
until  we  approve  your  request  for 
delegation  under  the  EBP  process.) 
Again,  the  timing  of  this  review 
depends  on  the  status  of  your  program, 
on  our  promulgated  rules,  and  on  when 
you  submit  your  permit  terms  and 
conditions.  Because  this  activity  does 
not  require  Federal  Register 
rulemaking,  we  are  proposing  that  our 
review  period  for  this  step  can  take  up 
to  90  days.  Under  title  V,  the  public 
would  have  30  days  to  review  and 
comment  on  the  complete  draft  title  V 
permits  after  we  have  approved  or 
disapproved  your  alternative  permit 
terms  and  conditions.  Also  vmder  title 
V,  you  must  provide  a  45-day  period  for 
us  to  review  and  object  to  each 
proposed  permit  before  it  is  issued  (and 
for  us  to  review  and  object  to  each 
permit  revision  that  amends,  repeals,  or 
revises  previously  approved  section  112 
requirements).  The  purpose  of  our  and 
the  public's  review  of  each  permit 
during  the  45-day  period  is  to  ensure 
that  the  permit  terms  and  conditions 
accurately  reflect  the  substance  of  any 
approved  alternative  requirements. 

K.  How  Should  a  S/L  Decide  Which 
Delegation  ProcessCes)  To  Use? 

This  section  discusses  how  the 
similarities  and  differences  among  the 
rule  substitution  process,  the  SPA 
process,  and  the  EBP  process  (as  we  are 
proposing  them  in  this  rulemaking)  may 
affect  your  selection  of  delegation 


options  under  subpart  E.  By  expanding 
the  number  of  delegation  processes 
available  under  subpart  E  and  by 
increasing  their  ease  of  use,  we  hope  to 
provide  you  with  as  much  flexibility  as 
we  can  in  accepting  delegation  for 
Federal  section  112  requirements.  Your 
selection  of  delegation  processes  will 
depend  on  the  structure  of  your  program 
including  the  nature  of  your  industries, 
the  needs  of  your  legislature,  and  the 
maturity  of  your  program  with  regard  to 
air  toxics  (or  related)  regulations.  To 
choose  the  most  appropriate  processes, 
we  invite  you  to  consider  what  each 
option  is  designed  to  address  and  the 
tradeoffs  among  the  options. 

All  the  processes  offer  the  same 
flexibility  by  allowing  approval  of 
alternative  MRR  requirements. 
Furthermore,  if  your  rule  contains  a 
stricter  emissions  standard  compared 
with  the  Federal  standard,  we  can 
accept  a  less  stringent  package  of  MRR 
requirements.  Such  flexibility  allows 
you  to  submit  MRR  requirements  that 
differ  from  the  Federal  MRR 
requirements. 

A.  §  63.93    Substitution  of  Rules  or 
Authorities 

The  rule  substitution  option  in  §63.93 
addresses  situations  where  you  have  a 
few  source  categories  for  which  you 
want  to  substitute  alternative  source 
category  rules  or  other  enforceable 
authorities  for  major  and/or  area 
sources.  The  alternative  requirements 
that  you  submit  to  us  for  approval  must 
already  be  enforceable  under  your  S/L 
law  in  the  form  of  regulations  or 
comparable  enforceable  requirements 
(such  as  permit  terms).  This  program 
may  impact  numerous  sources  in  a 
source  category  or  across  the  source 
categories  for  which  you  substitute 
rules. 

The  rule  substitution  option  offers 
several  advantages.  First,  it  allows  your 
alternative  requirements  to  become 
federally  enforceable  and  replace  the 
otherwise  applicable  Federal 
requirements  upon  our  approval  of  your 
rules.  Second,  it  involves  somewhat  less 
up-front  effort  to  substitute  alternative 
requirements  than  the  EBP  or  SPA 
options  (potentially  significantly  less 
compared  with  SPA).  Third,  it  can  be 
applied  to  an  unlimited  number  of 
sources  or  source  categories  including 
area  sources.  A  disadvantage  of  the  rule 
substitution  option  is  that  it  may  entail 
a  longer  total  review  and  approval 
process  for  each  rule  compared  to  step 
two  of  the  SPA  process.  This  is  because 
we  review  each  of  your  rules  on  an 
individual  basis.  Thus,  this  opdon 
could  be  administratively  more 
burdensome  to  us  and  to  you  in 


developing  and  reviewing  multiple 
rules.  Nevertheless,  you  may  decide  that 
substituting  your  own  S/L  requirements 
(e.g.  toxic,  VOC,  or  PM  rules)  on  a  rule- 
by-rule  basis  both  provides  the  best 
approach  for  reducing  dual  regulation 
and  achieving  the  required  emissions 
reductions  most  efficiently. 

B.  §  63.94    Equivalency  by  Permit 

In  other  situations,  where  you  have 
only  a  few  sources  for  which  you  want 
to  substitute  alternative  requirements 
(or  a  few  sources  in  each  of  a  few  source 
categories)  and  you  do  not  already  have 
source  category  rules  that  regulate  these 
sources,  it  may  make  sense  to  use  the 
EBP  process.  An  advantage  of  the  EBP 
process  is  that  you  may  submit 
alternative  requirements  in  the  form  of 
title  V  permit  terms  and  conditions;  this 
allows  you  to  bypass  the  sometimes 
lengthy  process  of  developing  source 
category  rules,  which  may  not  be  an 
efficient  use  of  your  resources  for  just  a 
few  sources.  Disadvantages  of  the  EBP 
process  are  that  it  may  be  used  only  for 
five  or  fewer  sources  in  a  category  and 
only  when  a  source-specific  analysis  is 
required  to  do  an  equivalency 
demonstration;  also,  general  permits  are 
not  allowed  under  this  option. 

C.  §  63.97    State  Program  Approval 

If  you  decide  to  substitute  alternative 
source  category  rules  (or  enforceable 
authorities  or  general  permit  terms)  for 
a  large  number  of  Federal  section  112 
rules,  then  the  SPA  process  may  be 
appropriate  for  you.  This  situation 
might  arise  if  you  decide  to  develop  an 
entire  air  toxics  program,  or  if  you 
already  have  a  mature  air  toxics 
program,  with  many  regulations 
affecting  source  categories  regulated  by 
Federal  section  112  standards.  (This 
delegation  process  may  impact 
numerous  sources  in  a  source  category 
or  across  the  source  categories  for  which 
you  substitute  rules.)  The  SPA  process 
is  appropriate  in  these  situations 
because  it  can  eliminate  the  redundant 
review  of  generic  requirements  that 
apply  to  multiple  source  categories  each 
time  we  review  your  alternative 
requirements  for  a  new  source  category: 
thus,  it  has  the  potential  to  shorten  the 
review  period  for  the  specific  alternative 
requirements  because  some  aspects  of 
the  approval  would  have  been  worked 
out  in  advance. 

Another  advantage  provided  by  the 
SPA  process  is  that  it  allows  you  to 
substitute  your  area  source  requirements 
for  Federal  area  source  requirements 
using  source  category  rules  or  other 
enforceable  mechanisms  such  as 
Federally  Enforceable  State  Operating 
Permit  (FESOP)  genera^  permits.  Also, 
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like  the  rule  substitution  process,  the 
SPA  process  jallows  your  alternative 
requirements  to  become  federally 
enforceable  4nd  replace  the  otherwise 
applicable  Federal  requirements  upon 
our  approval^  of  your  rules  or  permits.  A 
disadvantage  of  the  SPA  process  is  that 
it  may  entail  la  more  complex  submittal 
and  review  process  for  the  up-front 
approval  duJing  step  one  compared 
with  the  EBF^  and  rule  substitution 
processes.  Wfe  believe  this  level  of  effort 
will  be  administratively  efficient, 
however,  forldeveloping  and  submitting 
multiple  rules.  Finally,  the  SPA 
program  covers  section  112 
requirements  that  we  may  develop  in 
the  future  under  other  sections  besides 
sections  112(d),  {112(f),  and  112(h),  and 
it  allows  you  to  develop  protocols  to 
establish  alternative  compliance  and 
enforcement  strategies. 

At  the  tim(  you  submit  your  program 
for  up-front  approval,  your  alternative 
requirements  do  not  yet  need  to  be 
developed  oi  enforceable;  however, 
when  you  supmit  your  alternative 
requirements  to  us  for  approval  in  step 
two,  they  must  already  be  enforceable 
under  your  Sr  L  law  in  the  form  of 
regulations,  general  permit  terms,  or 
requirements  in  another  enforceable 
mechanism. 

X.  How  WillfepA  Determine 
Equivalency  for  S/L  Alternative 
NESHAP  Requirements? 

A.  Introductrbn 

Before  we  can  approve  your 
alternative  raquirements  in  place  of  a 
part  63  emissions  standard,  you  must 
submit  to  us  detailed  information  that 
demonstrates  how  your  alternative 
requirements  compare  with  the 
otherwise  applicable  Federal  standard. 
This  applies  Whether  your  alternative 
requirements  take  the  form  of  a  S/L 
regulation,  the  terms  and  conditions  of 
specific  pern  lits,  or  any  other  format. 
This  section  iddresses  what  information 
you  must  submit  and  how  we  would 
decide  whether  to  approve  that 
submittal.  It  ^Iso  pertains  to  the 
information  l  hat  you  could  submit  for 
approval  unqer  the  SPA  process  as  part 
of  the  optionkl  up-front  program 
elements. 

In  order  to|evaluate  your  submittal  in 
a  timely  wayi  we  would  expect  you  to 
develop  and  pubmit  a  side-by-side 
comparison  if  your  requirements  and 
the  Federal  rule.  This  comparison 
would  cover  specific  elements 
pertaining  tojthe  applicability  of  the 
standard  to  siibject  sources,  the 
emissions  lidiit  (and  its  associated 
requirement!  such  as  test  methods, 
averaging  tin  les,  and  work  practice 


standards),  which  constitutes  the  level 
of  control,  the  compliance  and 
enforcement  measures  (MRR),  and 
associated  requirements  established  in 
the  part  63  General  Provisions.  (We 
intend  to  provide  examples  of  such 
submittal  in  forthcoming  guidance).  The 
details  of  the  submittal  would  then  be 
organized  according  to  these  elements. 
Your  submittal  could  be  based  on  S/L 
policies  that  are  not  necessarily 
enforceable  as  a  matter  of  S/L  law,  so 
long  as  they  are  then  made  federally 
enforceable  through  the  112(1)  approval 
process.  Fundamentally,  you  must 
demonstrate  that  your  alternative 
requirements  will  achieve  the  same  (or 
more)  emissions  reductions  of  the  same 
pollutants  from  the  same  sources  that 
will  be  regulated  by  the  Federal 
standard  and  that  they  will  achieve  the 
reductions  no  later  than  the  Federal 
standard.  Also,  our  ability  to  enforce  the 
alternative  requirements  to  the  section 
112  standard  must  not  be  diminished. 

The  expectations,  guidelines,  and 
requirements  discussed  in  this  section 
would  apply  to  the  rule  substitution, 
SPA,  and  equivalency  by  permit 
approval  processes  we  are  proposing  for 
revised  subpart  E.  The  complexity  of 
any  particular  submittal  would  depend, 
however,  on  the  process  option  you 
select,  the  complexity  of  the  regulations 
that  are  being  compared,  and  the  degree 
to  which  your  requirements  differ  from 
the  Federal  requirements.  (However,  the 
criteria  for  evaluating  the  equivalency  of 
your  submittal  would  be  the  same  under 
each  process  option.)  You  must 
demonstrate  to  us  that  your  alternative 
requirements  adequately  achieve  the 
emissions  reduction  and  enforceability 
results  of  the  Federal  standards  and  this 
burden  typically  is  proportional  to  how 
much  your  requirements  deviate  from 
the  Federal  requirements  for  which  they 
would  substitute. 

The  remainder  of  this  section  is 
organized  as  follows.  Section  X.B., 
below,  addresses  our  thinking  regarding 
equivalency  demonstrations  that 
involve  ahemative  levels  of  control  and 
compliance  and  enforcement  measures 
(including  a  discussion  on  how 
compliance  evaluation  studies  may  be 
used  to  establish  alternative  compliance 
and  enforcement  measures  in  section 
X.C).  This  discussion  is  followed  by  a 
more  comprehensive  description  of  the 
equivalency  demonstration  process 
under  subpart  E  in  section  X.D.  Finally, 
in  section  X.E.  we  address  specific 
issues  associated  with  demonstrating 
equivalency  for  work  practice  standards 
and  General  Provisions. 


B.  Equivalency  of  Alternative  Levels  of 
Control  and  Compliance  and 
Enforcement  Measures 

You  told  us  that  you  believe  the 
equivalency  test  in  subpart  E  should  be 
flexible  enough  to  accommodate 
approaches  other  than  a  line-by-line 
equivalency  of  compliance  and 
enforcement  measures  (that  is,  MRR 
requirements)  between  your  rules  and 
the  Federal  rules.  In  your  view,  line-by- 
line equivalency  would  preclude 
approving  S/L  approaches  to 
compliance  assurance  and  enforcement 
that  rely  on  fewer  MRR  responsibilities 
for  sources  and  greater  inspection 
frequencies  by  permitting  authorities  (or 
other  elements,  e.g.,  operator  training) 
in  your  programs.  You  believe  these 
approaches  can  produce  equivalent 
results  compared  with  the  otherwise 
applicable  Federal  MRR  requirements. 

Your  views  highlight  differences  in 
philosophy  and  approach  regarding 
compliance  assurance  and  enforcement 
between  our  respective  programs.  While 
we  believe  that  vigorous  inspection 
programs  are  vital  to  environmental 
protection  programs,  we  do  not  believe 
that  they  replace  completely  the  need 
for  adequate  documentation  by  sources 
of  what  air  emissions  (and  operation, 
maintenance,  and  corrective  activities) 
have  occurred  since  an  inspector  was 
last  present  at  those  sources.'  While  we 
recognize  that  having  a  field  presence  is 
an  effective  way  to  assure  compliance, 
we  continue  to  find  compelling  reasons 
to  limit  how  NESHAP  MRR  may  be 
modified  through  the  section  112(1) 
equivalency  process  to  reduce  the 
NESHAP  MRR  schemes.  We  believe  that 
using  a  frequent  inspection  program  can 
substitute  for  some  but  not  all 
compliance  and  enforcement  measures. 
We  are  seeking  comment  on  the  use  of 
a  fi^quent  inspection  program  as  a 
substitute  for  some  compliance  and 
enforcement  measures. 

Earlier,  in  section  VI.C.3.  of  this 
preamble,  we  clarified  that  we  believe 
that  flexibility  to  approve  alternative 


'The  MRR  requirements  in  part  63  NESHAP 
serve  the  following  purposes: 

(a)  To  ensure  that  process  operators  are  provided 
information  sufficient  for  them  to  know  whether  the 
process  is  op>erating  in  compliance  with  applicable 
requirements: 

(b)  To  provide  a  source  of  information  for  plant 
managers,  corporate  managers,  and  corporate 
environmental  compliance  personnel  to  be  able  to 
review  and  ascertain  whether  facility  operations  are 
in  compliance  with  applicable  requirements: 

(c)  To  provide  sufTicient  information  for  State  or 
Local  program  and  Federal  inspectors  to  ascertain 
the  degree  of  facility  compliance  at  times  other  than 
the  period  of  an  onsite  inspection:  and 

(d)  To  provide  sufficient  evidence  to  document 
the  compliance  status  of  a  facility  for  law 
enforcement  purposes. 
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compliance  and  enforcement 
approaches  is  already  available  in 
§63.93,  and  that  we  intend  to  write 
sections  63.94  and  63.97  in  a  similar 
way  to  comport  with  the  language  in 
§  63.93(b).  Therefore,  we  are  not 
proposing  changes  to  the  "test"  in 
§  63.93(b),  but  we  are  proposing  rule 
revisions  to  other  subpart  E  sections  to 
achieve  the  flexibility  afforded  by 
§  63.93(b). 

On  a  practical  level,  given  the 
continuing  need  to  do  more  with  fewer 
resources,  S/L  air  pollution  control 
enforcement  offices  may  find  that  they 
have  fewer  inspectors  in  the  field  and/ 
or  fewer  travel  dollars  to  deploy  the 
inspectors  they  do  have.  The 
development  of  new  section  112 
standards  that  affect  tens  of  thousands 
of  sources  nationwide  will  put  an  even 
greater  strain  on  S/L  and  Federal 
inspection  forces.  You  should  be  aware 
that  once  you  agree  to  substitute  more 
frequent  inspections  for  some  MRR,  you 
must  continue  that  higher  fi^quency  of 
inspections  to  ensure  that  your 
equivalency  determination  remains 
valid. 

Furthermore,  traditionally  we  have 
relied  on  you  to  be  the  first  authority  to 
address  violations.  In  doing  so,  you  may 
take  a  year  or  more  to  identify  and 
address  a  violation.  If  you  are  imable  to 
achieve  a  satisfactory  resolution,  we 
may  be  called  upon  to  assist  you  with 
a  Federal  enforcement  action.  In  some 
cases  we  may  overfile  as  part  of  our 
Federal  oversight  responsibility.  If  we 
are  to  conduct  our  oversight  duties,  we 
must  have  sufficient  evidence  to  review. 
Years  after  a  violation  has  occurred,  it 
is  likely  that  the  most  reliable  source  of 
information  will  be  a  source's 
monitoring  records  that  clearly 
demonstrate  violations. 

Because  we  may  not  initiate  a  Federal 
enforcement  action  for  several  years 
after  alleged  violations  have  occurred, 
we  require  that  sovirces'  records  be 
retained  for  at  least  five  years,  the 
statutory  maximum  generally  allowed 
for  Federal  actions  pursuant  to  28  U.S.C. 
Section  2462.  (This  is  consistent  with 
requirements  for  all  major  and  area 
sources  who  must  obtain  operating 
permits  under  title  V  of  the  Act).  In 
determining  if  the  alleged  violations  are 
one-time  violations  or  are  part  of  a 
continuing  pattern  of  violations,  we  and 
the  courts  must  have  records  spanning 
a  significant  period  of  time  to  assess  the 
history  of  violations  at  a  source.  Thus, 
the  five-year  record  retention 
requirement  that  applies  imder  the  title 
V  operating  permits  program  and  the 
part  63  emissions  standards  is  critical  to 
our  enforcement  efforts,  and  we  will  not 


modify  this  requirement  through  the 
section  112(1)  approval  process. 

The  current  standard  Tor  approvability 
for  substituted  rules  under  subpart  E 
§  63.93(b)(2)  is  that  the  levels  of  control 
and  MRR  must  "result  in  emissions 
reductions  from  each  affected  source 
*  *  *  that  are  no  less  stringent  than 
would  result  from  the  otherwise 
applicable  Federal  rule."  What  this 
means  as  a  practical  matter  is  that  if  the 
emissions  limitation  in  your  submittal  is 
more  stringent  than  the  emissions 
limitation  in  the  Federal  NESHAP 
standard,  then  the  MRR  in  your 
submittal  can  be  slightly  less  stringent 
than  the  MRR  in  the  Federal  rule.  We 
cannot  approve  gross  deficiencies  in 
compliance  and  enforcement  measures, 
however.  Similarly,  if  the  emissions 
limitation  in  your  rule  is  identical  to 
that  in  the  Federal  rule  or  it  is  different 
but  equal  in  stringency,  your  MRR 
package  can  be  different  from  the 
NESHAP  MRR,  but  it  must,  in  total,  be 
no  less  stringent  than  the  NESHAP's 
compliance  and  enforcement 
provisions.  This  means  that  some 
provisions  in  your  MRR  package  can  be 
less  stringent  than  the  NESHAP  if  they 
are  balanced  by  something  in  your  MRR 
package  that  is  more  stringent  or  more 
protective.  For  example,  your 
monitoring  could  be  more  stringent  and 
your  reporting  fi^quency  less  stringent, 
so  long  as  the  end  result  is  equivalency. 

We  explained  this  approacn  in  our 
November  26, 1996  memorandum  on 
this  topic.  This  memo  clarified  that  we 
will  evaluate  your  submittal  taken  as  a 
whole,  that  is,  we  will  consider  the 
stringency  of  the  level  of  control  and  the 
stringency  of  the  compliance  and 
enforcement  measures  together.  We 
must  review  the  components 
individually,  but  we  will  evaluate  the 
sum  of  all  the  parts  to  determine  if  your 
submittal  is  no  less  stringent  than  the 
Federal  NESHAP.  Note  that  we  are  not 
proposing  that  less  stringent  emissions 
standards  may  be  balanced  by  more 
stringent  MRR.  Thus,  we  believe  you 
already  have  flexibility  under  the 
existing  language  of  §  63.93  to  adjust  the 
compliance  and  enforcement  measures 
in  a  manner  that  will  allow  for  "less 
stringent"  MRR,  if  it  is  balanced  by  a 
more  stringent  level  of  control. 

As  promulgated  in  1993,  the 
equivalency  language  in  §63.94 
(program  substitution)  specifies  that, 
taken  individually,  your  level  of  control 
must  be  no  less  stringent  than  the 
Federal  NESHAP,  and  your  compliance 
and  enforcement  provisions  must  be  no 
less  stringent  than  the  Federal  NESHAP. 
In  addition,  §63.94  as  promulgated 
requires  you  to  put  your  requirements  in 
the  form  of  the  Federal  standard.  This 


language  does  not  allow  the  same 
flexibility  as  the  language  in  §  63.93.  It 
does  not  allow  the  same  flexibility  to 
balance  less  stringent  MRR  provisions 
against  a  more  stringent  level  of  control, 
and  it  does  not  allow  the  same 
flexibility  within  the  MRR  component 
to  balance  MRR  provisions  against  each 
other.  For  example,  you  could  not 
submit  monitoring  that  is  more  stringent 
and  reporting  that  is  less  stringent,  or 
some  other  combination  of  adjustments, 
so  that  the  end  result  is  equivalency 
with  the  Federal  MRR  provisions. 

In  response  to  your  requests  for 
greater  flexibility  in  the  subpart  E 
equivalency  process  overall,  we  are 
proposing  in  this  rulemaking  to  create 
§  63.97,  the  new  SPA  process,  to  mirror 
the  equivalency  approach  in  §63.93.  We 
are  also  proposing  to  extend  the  §  63.93 
approach  to  the  equivalency  by  permit 
process  in  amended  §  63.94. 

Additionally,  under  these  new 
provisions  we  would  allow  you  to 
substitute  other  types  of  compliance 
assurance  and  enforcement  measures  to 
balance  less  stringent  MRR  measures  in 
your  substitution  packages  when  it  is 
unclear  whether  your  initial  submittal  is 
equivalent  to  the  Federal  rule.  For 
example,  you  may  choose  to  include  a 
guarantee  of  high  levels  of  compliance 
to  be  determined  by  annual  audits  or 
rule  effectiveness  studies,  the  exact 
nature  of  which  you  would  need  to 
negotiate  with  us  (see  the  discussion  on 
compliance  evaluation  studies  in 
section  X.C.,  below).  Or,  for  example, 
you  may  offer  to  put  all  compliance 
reports  from  affected  sources  on  an 
electronic  bulletin  board  available  free 
to  the  public  in  return  for  less  frequent 
reporting. 

You  and  other  affected  parties  should 
be  aware  of  the  difficulty  of  comparing 
a  more  stringent  level  of  control  with 
less  stringent  MRR  or,  where  levels  of 
control  are  equal,  of  comparing  more 
and  less  stringent  MRR  and/or  entirely 
different  enhancements  to  the 
compliance  assurance  package  as 
mentioned  above.  Deciding  how  much 
flexibility  we  can  allow  on  MRR 
provisions  is  not  an  exact  science.  We 
do  not  now  have  a  "common  currency" 
or  "rate  of  exchange"  that  is  generally 
applicable  to  all  standards.  Therefore, 
we  are  not  prepared  at  this  time  to 
define  precisely  how  increases  in 
stringency  may  be  traded  for  some  other 
kind  of  decreases  in  stringency.  Where 
we  are  not  convinced  that  your  package 
is  equivalent,  you  may  need  to  offer 
additional  improvements  in  your 
program  or  enhanced  documentation  to 
assist  us  in  reaching  the  conclusion  that 
your  rule  or  program  is  equivalent.  For 
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C.  Using  Com  pliance  Evaluation  Studies 
in  Equivalent  y  Demonstrations 

In  conjunct  ion  with  stakeholders  from 
California,  w(i  have  developed  a 
proposed  appfe-oach  for  using 
compliance  e  valuation  studies  in 
subpart  E  rul«  substitutions  to  establish 
equivalency  f  3r  MRR  provisions.  We 
believe  this  a])proach  can  be 
implemented  within  the  context  of  the 
existing  regulations  for  the  rule 
substitution  process  under  §  63.93  (on  a 
rule-by-rule  basis)  and  for  the  proposed 
SPA  process.  We  intend  to  provide 
formal  guidar  ce  in  the  neat  future  to 
implement  this  approach  fully.  The 
following  discussion  summarizes  only 
the  highlights  of  the  proposed  approach. 

Upon  proniulgation  of  a  40  CFR  part 
63  Federal  standard,  you  would 
evaluate  the  level  of  control,  WPS,  and 
MRR  in  the  Federal  standard  and 
prepare  a  subtnittal  with  your 
alternative  requirements  that  you 
believe  are  adequate,  as  a  package,  to 
demonstrate  equivalency  with  the 
Federal  requirements  and  to  allow 
Federal  enforcement  actions  on  sources 
that  would  ot  lerwise  be  subject  to  the 
Federal  standard.  If  differences  exist 
between  the  Federal  standard  MRR 
requirements  and  your  alternative  MRR 
and  it  is  uncloar  whether  your 
requirements  are  equivalent  to  the 
Federal  requirements,  you  may  offer  to 
add  to  your  package  a  commitment  to 
perform  compliance  evaluation  studies. 
This  commitnent  would  allow  you  to 
demonstrate  iftiat  your  requirements 
satisfy  the  approval  criteria  of 
§  63.93(b).  wi  would  then  take  public 
comment  on  your  rule  substitution 
package  through  formal  notice  in  the 
Federal  Register  and  either  approve  or 
deny  the  rule  substitution  request  that 
includes  an  approved  plan  for 
performing  the  compliance  evaluation 
studies.  If  approved,  we  would  require 
that  you  perf(  irm  compliance  evaluation 
studies  as  frei  juently  as  every  year  or 
two  in  perpetuity. 

The  compliance  evaluation  study  for 
any  source  category  in  a  part  63 
NESHAP  star  dard  would  consist  of 
compliance  assessments  that  would  take 
place  before  i  nd  after  we  approve  your 
program.  In  tie  pre-approval 
assessment,  you  would  demonstrate  to 
us  that  your  existing  MRR  requirements, 
either  alone  c  r  in  conjunction  with 


appropriate  amendments,  are  achieving, 
or  are  likely  to  achieve,  a  high  degree  of 
compliance  with  the  NESHAP 
requirements  to  apply  controls  and 
achieve  the  NESHAP-specified 
emissions  reductions.  In  the  post- 
approval  assessment,  you  would 
demonstrate  the  rate  of  compliance  for 
the  source  category  (based  on 
compliance  with  your  approved 
alternative  requirements),  the  cause  of 
noncompliance,  if  any,  and  you  would 
explain  whether  the  noncompliance  is 
related  to  your  alternative  MRR 
provisions.  This  compliance  rate 
information  would  be  evaluated  to 
determine,  to  the  degree  possible,  if 
implementing  the  part  63  NESHAP  MRR 
compliance  provisions  that  were  not 
included  in  your  alternative  rule  would 
be  likely  to  result  in  an  improved 
compliance  rate.  The  details  for  both 
phases  of  the  compliance  evaluation 
study  would  be  worked  out  with  us  in 
advance  of  their  implementation  and,  if 
acceptable,  they  would  be  approved, 
after  public  comment,  in  the  Federal 
Register  as  part  of  your  rule  substitution 
package. 

Any  approval  of  a  package  that 
includes  the  compliance  evaluation 
study  approach  would  be  conditioned 
on  (1)  you  actually  performing  your 
commitments  related  to  the  compliance 
evaluation  study,  (2)  a  finding  through 
the  post-approval  compliance 
assessment  of  no  signihcant 
noncompliance,  and  (3)  a  finding 
through  the  post-approval  compliance 
assessment  that  your  MRR  provisions 
did  not  contribute  significantly  to  the 
noncompliance  rate  that  is  determined. 
If  any  of  these  conditions  are  not 
satisfied,  and  adjustments  to  your 
program  and  regulations  do  not  correct 
these  deficiencies,  we  may  disapprove 
your  program  in  accordance  with 
withdrawal  provisions  in  §  63.96.  We 
seek  comment  on  this  discussion  and 
the  use  of  compliance  evaluation 
studies  in  equivalency  demonstrations. 

D.  Proposed  Process  for  Determining 
Equivalency  Under  Subpart  E 

Because  of  the  complexities  involved 
in  determining  whether  your  alternative 
requirements  are  no  less  stringent,  on 
the  whole,  compared  with  Federal 
section  112  requirements,  we  are 
requiring  that  you  provide  detailed 
demonstrations  in  your  submissions 
when  your  requirements  are  different 
from  those  in  the  otherwise  applicable 
Federal  rules. 

You  must  provide  in  your  submittal  a 
side-by-side  comparison  of  your 
alternative  requirements  and  the  Federal 
requirements  for  which  they  would 
substitute.  Your  submittal  must  contain 


all  the  detail  we  need  to  determine 
equivalency.  If  you  will  be  using  more 
than  one  rule  to  obtain  equivalency  for 
a  particular  Federal  rule,  then  you  must 
attach  each  of  your  rules  to  your 
submittal  and  you  must  indicate  the 
relevant  requirements  of  each  rule  in  the 
side-by-side  comparison.  You  must  also 
include  all  other  documents  containing 
requirements  that  are  part  of  your 
equivalency  demonstration,  such  as  any 
relevant  portions  of  your  approved  SIP. 
(If  you  are  certain  that  these  documents 
are  readily  available  to  your  EPA 
Regional  Office  and  the  public,  it  may 
be  sufficient  to  merely  cite  the  relevant 
portions  of  the  documents  or  say  where 
they  are  available,  e.g.,  give  an  Internet 
address.)  You  must  submit  all  the 
information  that  is  necessary  to 
demonstrate  whether  your  alternative 
requirements  achieve  the  emissions 
reductions  called  for  in  the  Federal 
standard. 

Even  if  your  rules  or  policies  specify 
that  your  alternative  requirements  must 
be  as  stringent  as  the  Federal  section 
112  requirements,  you  must  still 
perform  the  complete  equivalency 
demonstration  as  described  in  this 
section  for  each  individual  Federal 
requirement  for  which  you  wish  to 
substitute  requirements.  Each  of  the 
following  elements  must  be  addressed 
in  the  equivalency  demonstration. 

1.  Applicability 

Your  alternative  standard,  regulation, 
or  permit  terms  and  conditions  must 
cover  all  of  the  affected  sources  covered 
by  the  Federal  NESHAP  standard.  Your 
standard  must  not  contain  any 
exemptions  that  do  not  also  appear  in 
the  Federal  rule.  For  example,  you  may 
currently  have  rules  that  exempt 
particular  affected  sources,  such  as 
those  emitting  particular  pollutants, 
those  performing  a  particular  type  of 
operation  (e.g.,  research  and 
development),  or  those  that  are  below  a 
size  cutoff  specified  in  the  Federal  rule. 
We  cannot  consider  a  rule  containing 
such  exemptions  to  be  equivalent 
(unless  the  Federal  rule  provides  for  the 
same  or  broader  exemptions).  Similarly, 
we  cannot  consider  a  rule  to  be 
equivalent  if  it  does  not  control  each  of 
the  HAP  controlled  by  the  Federal 
standard  to  the  same  degree  that  the 
Federal  standard  requires. 

In  addition,  as  we  explained  in  the 
original  subpart  E  proposal  preamble  at 
58  FR  29303,  "except  as  expressly 
allowed  in  the  otherwise  applicable 
Federal  emissions  standard,  any  forms 
of  averaging  across  facilities,  source 
categories,  or  geographical  areas,  or  any 
forms  of  trading  across  pollutants,  will 
be  disallowed  for  a  demonstration  of 
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stringency  *  *  *."  Any  State  rule  must 
be  demonstrated  to  be  no  less  stringent 
than  an  otherwise  applicable  Federal 
rule  for  any  affected  source  subject  to 
the  Federal  rule  rather  than,  on  average, 
across  sources.  This  does  not  mean  that 
a  State's  submittal  must  necessarily 
include  a  separate  demonstration  of 
stringency  for  each  individual  affected 
source  within  a  State.  Rather,  a  State 
must  demonstrate  that  its  rule  could 
reasonably  be  expected  to  be  no  less 
stringent  for  any  affected  source  within 
the  State,  reflecting  knowledge  of  the 
number,  sizes,  and  operating 
characteristics  of  that  kind  of  source 
within  the  State  subject  to  the  relevant 
State  rule.  A  worst  case  analysis  may 
reasonably  suffice  in  some  such 
demonstrations." 

2.  Level  of  Control 

Your  emissions  limitation  cannot  be 
considered  equivalent  unless  it  results 
in  emissions  reductions  equal  to  or 
greater  than  the  emissions  reductions 
required  by  the  Federal  NESHAP 
standard  for  each  affected  source.  This 
is  a  fundamental  point,  and  it  is  the 
basis  for  many  of  the  requirements 
outlined  in  this  section.  The 
documentation  associated  with  your 
submittal  must  clearly  demonstrate 
equivalency.  Emissions  must  be 
equivalent  to  the  NESHAP  emissions  at 
all  production  levels  and  all  modes  of 
operation. 

Test  methods  and  averaging  times  are 
integral  parts  of  the  emissions  limit 
equivalency  determination.  We  cannot 
make  decisions  on  the  equivalency  of 
your  level  of  control  without 
considering  the  test  method(s)  and 
averaging  time(s)  associated  with  both 
the  NESHAP  and  your  rules.  In 
addition,  the  term  "emissions  limit"  as 
it  is  used  here  includes  either  a 
numerical  emissions  limitation  or  a 
work  practice  standard. 

The  subpart  E  rule  allows  for 
flexibility  on  those  elements  where  you 
can  reasonably  show  that  the  outcome 
of  your  rule  will  be  emissions 
reductions  that  are  equal  to  or  greater 
than  the  emissions  reductions  required 
by  the  Federal  emissions  standard. 
Subpart  E  does  not  allow  for  an  outcome 
where  there  would  not  clearly  be 
equivalent  emissions  reductions.  The 
following  criteria  follow  from  this  point: 

a.  Form  of  the  standard  and  burden  of 
demonstration.  The  form  of  your  rule  (or 
permit  terms  and  conditions)  does  not 
have  to  mirror  the  form  of  the  Federal 
standard.  However,  because  it  is 
difHcult  to  compare  rules  that  have 
different  formats,  your  emissions 
reductions  need  to  be  quantified  in  a 
way  comparable  to  the  Federal  standard, 


and  must  be  equivalent  or  better.  In 
addition,  as  we  mentioned  earlier,  the 
detail  you  provide  in  your 
demonstration  should  fully  account  for 
the  ways  in  which,  and  the  degree  to 
which,  your  requirements  differ  from 
the  Federal  requirements. 

b.  Scope  of  applicability 
demonstration.  Your  standard  must 
show  equivalency  on  an  affected  source- 
by-affected  source  basis.  This  means 
that  you  need  not  demonstrate  that  your 
standard  equivalently  covers  all  the 
emissions  points  in  the  NESHAP 
affected  source  the  same  way  that  the 
Federal  NESHAP  covers  them  (unless 
the  NESHAP  defines  an  affected  source 
as  an  individual  emission  point),  but 
that  the  emissions  reductions  that 
would  be  achieved  from  each  affected 
source  is  equivalent  to  the  emissions 
reductions  that  would  have  been 
achieved  by  the  otherwise  applicable 
part  63  emissions  standard. 

c.  Scope  of  pollutants  covered.  We 
may  approve  an  alternative  rule  which 
covers  classes  of  pollutants,  rather  than 
individual  pollutants  (e.g.,  VOC  vs. 
specific  HAP),  but  only  if  you  can 
demonstrate  that  your  rule's  effect  is  to 
control  each  of  the  HAP  in  the  Federal 
standard  to  the  same  degree  as  the 
Federal  standard  requires. 

d.  Control  efficiency.  The  control 
efficiency  at  which  your  standard 
requires  the  pollution  control 
equipment  to  operate  must  be  as 
stringent  as  the  analogous  control 
efficiency  required  by  the  Federal 
standard. 

e.  Performance  test  methods.  Your 
alternative  requirements  must  state  how 
compliance  is  to  be  determined  and  the 
appropriate  test  method  to  be  used.  (The 
section  112(1)  approval  of  your 
performance  test  method  is  valid  only 
for  the  explicit  purpose  for  which  it  is 
intended).  The  performance  test  method 
required  by  your  rule  must  ensure  that 
the  control  equipment  or  other  control 
strategy  performs  well  enough  to 
achieve  the  same  emissions  reductions 
required  by  the  Federal  rule.  The 
performance  test  method  in  your 
alternative  requirements  would  be 
evaluated  and  approved  holistically  as 
part  of  a  package  that  includes  your 
emissions  limit,  averaging  time, 
applicability  criteria,  and  work  practice 
standards. 

f.  Averaging  times.  Your  rule  must 
explicitly  contain  the  averaging  time 
associated  with  each  emissions  limit 
(e.g.,  instantaneous,  3-hour  average, 
daily,  monthly,  or  longer).  The 
averaging  times  in  your  rule  must  be 
sufficient  to  assure  the  emissions 
reductions  that  your  rule  requires,  and 
they  must  be  sufficient  to  assure 


compliance  with  the  limitations 
required  in  the  otherwise  applicable 
Federal  requirements. 

Your  alternative  requirements  must 
state  explicitly  those  records  that 
sources  are  required  to  keep  to  assess 
compliance  with  the  associated  time 
frame  for  the  requirements.  You  must 
require  records  that  are  commensurate 
with  the  applicable  regulatory 
requirements  and  they  must  be  available 
for  inspection  upon  request. 

g.  Work  practice  standards.  If  your 
rule  incorporates  work  practice 
requirements  which  are  different  from 
those  required  by  the  Federal  rule,  then 
you  must  show  that  your  work  practice 
requirements  result  in  emissions 
reductions  that  are  equivalent  to  the 
Federal  requirements  in  cases  where  the 
work  practice  requirements  are  related 
to  emissions  reductions.  In  cases  where 
the  work  practice  standards  are  related 
to  compliance  and  enforcement 
measures  (MRR),  your  compliance  and 
enforcement  requirements,  including 
these  work  practices,  must  be  equivalent 
to  the  Federal  compliance  and 
enforcement  measures  as  a  whole  or 
equivalent  to  the  Federal  regulation  as 
a  whole.  (See  the  additional  discussion 
on  work  practice  standards  in  section 
X.E.  below.) 

h.  Compliance  dates.  Your  rule  or 
permit  terms  must  specify  compliance 
dates  for  your  alternative  requirements. 
The  compliance  dates  must  be 
sufficiently  expeditious  to  ensure  that 
each  affected  source  is  in  compliance  no 
later  than  would  be  required  by  the 
otherwise  applicable  Federal  rule. 

3.  Compliance  and  Enforcement 
Measures 

You  will  need  to  submit  a  detailed 
description  of  the  compliance  and 
enforcement  measures  (MRR)  required 
by  your  rule  as  part  of  the  side-by-side 
comparison  of  your  rule  and  the  Federal 
rule  for  which  it  would  substitute.  We 
have  already  stated  that  the  level  of 
control  in  your  rule  must  be  at  least  as 
stringent  as  the  level  of  control  in  the 
Federal  rule.  In  addition,  in  order  for 
equivalency  to  be  granted,  the  level  of 
control  and  MRR  of  your  rule,  taken 
together  as  a  whole,  must  be  equivalent 
to  the  level  of  control  and  MRR  of  the 
Federal  rule,  taken  together  as  a  whole. 
This  means  that  equivalency  can  be 
granted  under  two  possible  scenarios: 

a.  If  your  level  ofcontrol  is  equal  to 
the  Federal  emissions  limit,  then  the 
sum  of  your  MRR  requirements  must  be 
as  stringent  as  the  sum  of  the  Federal 
MRR  requirements. 

This  means  that  you  must  require 
MRR  that,  on  the  who'«,  is  equivalent  to 
the  requirements  in  the  Federal  rule.  If 
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your  requirements  are  different  from  the 


Federal  requ 
considered  c 


control,  then 
requirements 


rements,  but  are  still 
ose  to  equivalency  with 
the  Federal  r  jquirements,  and  it  is 
difficult  to  dismonstrate  equivalency 
definitively,  hen  you  may  pursue 
alternative  cdmpliance  and  enforcement 
strategies  through  the  compliance 
evaluation  st  idy  approach  discussed 
above. 

b.  If  your  li  ivel  of  control  is  more 
stringent  than  the  Federal  level  of 
the  sum  of  your  MRR 
can  be  less  stringent  than 
the  sum  of  the  Federal  MRR 
requirements,  so  long  as  your  rules  and 
requirements,  seen  as  a  whole,  are 
equivalent  to  the  Federal  MACT 
standard's  combination  of  emission 
limits,  MRR,  and  other  requirements. 

This  means  that  your  rule  as  a  whole 
must  be  equivalent  to  the  Federal  rule. 

For  either  jcenario  a.  or  b.,  we  believe 
there  are  limits  to  the  differences  in 
MRR  that  we  would  accept  in  an 
equivalency  demonstration.  We  believe 
that  your  alternative  requirements  must, 
at  a  minimum,  meet  one  or  both  of  the 
following  tes  s: 

i.  S/L  MRR  requirements  are  no  less 
stringent  than  Federal  MRR;  or 

ii.  S/L  MR] :  requirements  assure 
compliance  \  nth  the  level  of  control  or 
work  practicf  standards  to  the  same 
degree  as  the  Federal  requirements. 

In  order  to  satisfy  either  of  the  tests 
above  when  ]  ou  might  not  otherwise  be 
able  to  demonstrate  equivalency,  there 
may  be  additional  measures  of 
assurance  that  could,  in  sum,  bring  your 
MRR  requirements  up  to  equivalency. 
For  example, |we  could  consider 
accepting  requirements  for  additional 
training  for  operators,  a  program  of 
firequent  inspections,  a  requirement  of 
public  or  eleotronic  posting  of 
compliance  reports,  a  State  audit 
program,  systpms  to  alert  operators  to 
exceedances  I  lockout  systems  which 
shut  down  operations  if  you  begin 
operating  out  of  compliance  could 
substitute  for! some  MRR),  or  other 
similar  measures. 

We  believelthat  MRR  is  a  critical 
component  oi  any  standard.  MRR  helps 
to  reduce  pollution  by  alerting  the 
operator  to  abnormal  conditions,  so  that 
corrective  action  can  be  quickly  taken  to 
reduce  pollution.  Additionally,  MRR 
helps  to  ensui*  that  there  is  a  record  of 
compliance,  ^t  non-compliance,  which 
the  enforcement  agency  can  use.  This 
record  of  data  which  would  lead  to 
enforcement  provides  an  incentive  for 
sources  to  stay  sufficiently  below  the 
level  of  mane  ated  emissions  so  as  to 
avoid  enforcement,  thus  further 
reducing  pollution. 


It  is  possible  that  a  S/L  with  a  less 
stringent  emissions  limitation  could  in 
actual  practice  achieve  greater  cleanup 
than  the  Federal  MACT  because  of  the 
vigor  of  their  enforcement  program. 
While  that  might  be  a  good  result  for  the 
environment,  what  matters  more  for  the 
purposes  of  the  comparison  required  by 
section  112(1)  is  that  the  standards,  seen 
as  a  whole,  are  equivalent.  However,  we 
will  not  accept  S/L  emission  limits  that 
are  less  stringent. 

The  language  in  section  112(1)(5)(A)  of 
the  Act,  which  discusses  the  basis  for 
approval  or  disapproval,  says  that  the 
Administrator  shall  disapprove  a  S/L 
program  if  the  authorities  are  not 
adequate  to  assure  compliance.  We 
interpret  this  section  to  mean  that  even 
if  some  lesser  degree  of  MRR  than  the 
MACT's  MRR  is  in  a  S/L  rule,  which 
must  be  balanced  by  a  more  stringent 
emissions  requirement  in  order  for  the 
standard  as  a  whole  to  be  seen  as 
equivalent,  at  no  point  can  the  S/L  MRR 
package  be  inadequate  to  assure 
compliance  by  all  sources  within  the  S/ 
L's  jurisdiction  with  each  applicable 
standard.  In  essence,  this  phrase  in  the 
Act  is  establishing  a  bottom  line  below 
which  no  MRR  submittal  is  approvable. 

Some  of  you  have  objected  to  the 
general  inability  to  characterize 
tradeoffs  in  such  a  balancing  of 
emissions  limits  and  MRR.  However, 
the  same  is  true  of  trading  off  increased 
inspections,  extensive  compliance 
assistance  and  inspector  training  for  less 
MRR,  as  California  has  proposed.  How 
do  we  assess  these  tradeoffs?  There  is  no 
exact  answer.  We  must  exercise 
judgment  by  weighing  all  the  facts,  and 
use  wisdom  and  common  sense  to  make 
as  fair  an  assessment  as  possible. 

With  that  in  mind,  we  may  still 
consider  an  extensive  inspection 
program  as  complementing  and 
assisting  with  operator  conducted 
monitoring.  However,  it  should  be 
understood  that  we  expect  that  all  S/L's 
will  have  an  inspection  program  as  an 
integral  part  of  the  resources  devoted  to 
implementing  the  program.  An 
inspection  program  should  be  truly 
superior  in  order  to  justify  a  reduction 
in  MRR.  For  example,  we  would  ask  you 
to  show  us  an  inspection  checklist  that 
you  will  use  for  each  inspection;  also, 
inspections  should  be  firequent,  such  as 
twice  yearly.  However,  an  accurate 
record  of  compliance  activity  when  the 
inspector  is  not  present,  with  good 
MRR,  is  the  best  measure  of  ongoing 
compliance. 

Finally,  we  also  believe  there  are 
some  "bottom  line"  conditions  that  are 
absolutely  necessary  to  satisfy  any  of 
these  tests,  and  that  substitute  rule  (or 
set  of  requirements)  must  contain  these 


conditions.  Some  of  these  conditions 
are: 

a.  We  cannot  approve  your  alternative 
rules  if  they  allow  you  to  exercise 
"Director's  discretion"  to  change  any 
approved  requirements  once  we  have 
granted  equivalency  and  completed  the 
subpart  E  approval  process.  (However, 
you  may  be  able  to  develop  source- 
specific  alternative  requirements 
through  other  mechanisms  such  as 
obtaining  delegated  authority  under  the 
part  63  General  Provisions  (see 
discussion  in  section  X.D.4.  below)  for 
some  of  our  discretionary  provisions  or 
streamlining  a  source's  permit 
conditions  following  the  guidance  in 
White  Paper  2.) 

b.  Major  sources  must  retain  records 
for  at  least  5  years. 

c.  Your  submittal  must  sufficiently 
document  and  support  any 
requirements  that  are  different  from 
Federal  NESHAP  requirements. 

4.  General  Provisions 

Your  submittal  must  address  all  of  the 
relevant  General  Provisions  in  part  63, 
subpart  A  and  demonstrate  that  your 
rule  or  set  of  other  requirements 
contains  the  same  or  equivalent 
provisions.  In  order  to  ensure  that  the 
review  process  is  workable  and  timely, 
it  is  essential  that  your  submittal 
address  each  requirement  in  the  General 
Provisions  and  discuss  any  differences 
between  a  proposed  alternative  and  the 
General  Provisions.  Mere  references  to 
other  S/L  rules  or  other  requirements  or 
to  the  fact  that  such  matters  are  handled 
in  sources'  permits  are  not  sufficient  to 
demonstrate  equivalency  (although 
demonstrations  may  be  made  through 
permit  terms  and  conditions).  For 
example,  saying  that  the  General 
Provisions'  intent  is  satisfied  by  "State 
rule  452,"  is  incomplete  without  an 
explanation  of  the  relevant  features  of 
rule  452  that  address  the  individual 
General  Provisions  requirements,  and 
submission  of  a  copy  of  rule  452  as  part 
of  your  section  112(1)  submittal. 
Similarly,  an  assumption  that  the  permit 
writer  will  automatically  include 
quality  control  requirements  for 
monitors,  for  example,  is  not  acceptable. 
The  requirements  must  be  in  the  form 
of  a  S/L  rule  or  enforceable  permit  terms 
and  conditions. 

Furthermore,  alternative  requirements 
based  on  policies  or  other  mechanisms 
that  are  not  regulations  or  rules  formally 
adopted  under  S/L  law  are  only 
approvable  so  long  as  you  understand 
that  they  become  federally  enforceable 
when  we  approve  them  under  112(1). 

Section  X.F.  below  contains  a  more 
comprehensive  discussion  of  how  we 
would  determine  equivalency  between 
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S/L  requirements  and  the  General 
Provisions  to  part  63. 

5.  Relationship  to  Other  Clean  Air  Act 
Requirements 

Section  63.91(0  establishes  that  any 
S/L  alternative  approved  under  section 
112(1)  of  the  Act  must  not  override  the 
requirements  of  any  other  applicable 
program  or  rule  under  the  Act  or  under 
S/L  law.  For  example,  a  source  subject 
to  a  section  112  NESHAP  standard  may 
also  be  subject  to  controls  for  criteria 
pollutants  such  as  best  available  control 
technology  (BACT),  reasonably  available 
control  technology  (RACT),  or  fifteen 
percent  VOC  reduction  under  a  SIP,  or 
be  subject  to  other  S/L-level  rules.  We 
expect  that  S/L's  wall  submit,  for 
approval  as  alternatives  to  section  112 
standards,  rules  which  were  established 
to  comply  with  some  of  these  VOC  or 
other  criteria  pollutant  reduction 
requirements.  Nothing  in  this  rule 
should  be  construed  as  allowing  sources 
to  avoid  any  of  those  otherwise 
applicable  requirements.  In  fact,  we 
expect  that  the  section  112(1)  process,  by 
allowing  S/L's  to  substitute  already- 
established  requirements  for  section  112 
rules,  might  help  S/L's  and  sources 
avoid  having  to  implement 
requirements  that  are  duplicative  across 
Federal  and  S/L  programs. 

E.  Equivalency  of  Alternative  Work 
Practice  Standards 

Under  section  112(h)  of  the  Act,  if  it 
is  not  technologically  or  economically 
feasible  to  establish  a  numerical 
emissions  limitation  when  setting  an 
emissions  standard  under  sections 
112(d)  (maximum  achievable  control 
technology  standards)  or  112(f)  (residual 
risk  standards),  we  have  authority  to 
establish  design,  equipment,  work 
practice,  or  operational  standards,  or 
combinations  of  these,  so  long  as  they 
are  consistent  with  the  provisions  of 
sections  112(d)  and  (f).  In  addition,  we 
are  required  to  establish  requirements 
that  will  ensure  the  proper  operation 
and  maintenance  of  any  design  or 
equipment  element  we  establish  in  a 
WPS,  the  general  term  that  applies  to 
section  112(h)  standards. 

One  of  the  issues  you  brought  to  our 
attention  is  that  the  equivalency 
demonstration  requirements  for 
alternative  WPS  in  subpart  E  are  not 
clear.  You  asked  us  to  clarify  how  you 
may  substitute  alternative  WPSs  for 
federally  promulgated  WPS  under 
section  112(1).  The  following  discussion 
responds  to  this  request  by  explaining 
our  interpretation  of  what  is  required 
under  the  Act  to  substitute  alternative 
requirements  for  Federal  WPS  and  what 


flexibility  exists  under  subpart  E  to 
implement  this  interpretation. 

For  the  purpose  ofequivalency 
demonstrations  under  section  112(1).  we 
consider  work  practice  standards  as  part 
of  the  level  of  control  in  some  cases  and 
as  part  of  the  compliance  and 
enforcement  provisions  in  other  cases. 
For  example,  the  equipment  leak 
provisions  in  several  NESHAP, 
requiring  sources  to  monitor  valves, 
connectors,  and  other  equipment,  are 
considered  WPS  that  reduce  HAP 
emissions.  Another  example  of  a  WPS 
that  reduces  emissions  is  the 
requirement  in  the  Halogenated  Solvent 
Degreaser  NESHAP  to  store  used  rags, 
that  are  contaminated  with  HAP 
solvent,  in  barrels  with  tight  fitting  lids. 
These  examples  contrast  with 
administrative-type  WPS  which  a 
source  performs  to  measure  and/or 
document  its  emissions  reductions, 
process  operations  and  maintenance, 
etc.  for  the  purposes  of  determining 
compliance  and  establishing  a  record  for 
enforcement  actions.  This  latter  type  of 
activity  falls  into  the  category  of 
compliance  and  enforcement  measures, 
or  MRR.  An  example  of  a  WPS  that 
would  be  considered  a  compliance  and 
enforcement  measure  is  the  Wood 
Furniture  Manufacturing  NESHAP 
requirement  to  develop  a  work  practice 
implementation  plan. 

One  of  your  concerns  about  WPS 
equivalency  demonstrations  relates  to 
the  distinction  between  "quantifiable 
WPS"  and  "nonquantifiable  WPS." 
Quantifiable  WPS  are  those  WPS  for 
which  the  expected  emissions 
reductions  can  reasonably  be  measured, 
e.g.,  for  leak  detection  and  repair 
requirements.  (Quantifiable  WPS  may 
relate  directly  to  an  emissions  limitation 
or  have  specific  performance 
requirements  that  are  measurable  or 
quantifiable  such  as  a  capture 
efficiency.)  Nonquantifiable  WPS  are 
those  for  which  it  is  impossible  to 
measure  the  expected  emissions 
reductions  (or  establish  specific 
performance  requirements  that  are 
measurable  or  quantifiable),  e.g.,  a 
requirement  to  place  solvent  soaked  rags 
in  covered  containers,  or  a  requirement 
to  develop  and  implement  an  operation 
and  maintenance  (O&M)  plan. 

It  is  your  belief  that  WPS  should  be 
separated  into  quantifiable  and  non- 
quantifiable  emissions  as  a  way  of 
differentiating  between  those  WPS  that 
are  tied  to  emissions  standard  and  those 
WPS  that  are  tied  to  compliance  and 
enforcement  measures.  Although  we 
agree  that  we  should  clearly 
differentiate  between  WPS  tied  to 
emissions  reductions  and  those  tied  to 
compliance  and  enforcement  measures. 


we  do  not  agree  that  only  quantifiable 
WPS  are  tied  to  emission  standards.  As 
indicated  above,  some  WPS  that  are 
nonquantifiable  are  also  tied  to 
emissions  reductions.  We  believe  that 
differentiating  between  WPS  on  the 
basis  of  whether  or  not  it  is  tied  to 
emissions  reductions  is  sufficient. 

For  all  WPS  that  are  identified  as  tied 
to  the  level  of  control  or  emissions 
reductions  component  of  an  emissions 
standard,  we  believe  that  any 
equivalency  demonstration  for  WPS 
must  address  WPS  in  essentially  the 
same  manner  as  level  of  control,  that  is, 
based  on  a  "no  less  stringent"  test  in 
terms  of  emissions  reductions  achieved. 
This  interpretation  is  supported  by 
section  112(h)(3),  which  allows 
alternative  WPS  to  be  established  on  a 
source-specific  basis  if  an  owner  or 
operator  can  demonstrate  to  our 
satisfaction  that  "an  alternative  means 
of  emissions  limitation  will  achieve  a 
reduction  in  emissions  of  any  air 
pollutant  at  least  equivalent  to  the 
reduction  in  emissions  of  such  pollutant 
achieved"  under  the  Federal  WPS  for 
which  the  alternative  is  being  proposed. 

Any  alternative  WPS  requirements 
that  you  submit  must  meet  the  "no  less 
stringent"  test  and/or  must  match  the 
effect  of  the  corresponding  Federal  WPS 
in  terms  of  the  results  they  are  intended 
to  achieve.  In  other  words,  our 
interpretation  of  the  "no  less  stringent" 
test  for  determining  equivalency  is 
whether  your  WPS  achieve,  in  our  best 
engineering  judgement,  the  same 
emissions  reductions  as  the  Federal 
WPS,  and  we  would  make  this 
determination  based  on  an  evaluation  of 
whether  your  WPS  meet  the  same 
objectives  or  intent  as  the  Federal  WPS. 
In  addition,  any  alternative  WPS  that 
you  propose  for  approval  must  be 
enforceable  as  a  practical  matter.  We 
believe  that  no  changes  to  subpart  E  are 
needed  to  implement  this  interpretation. 

For  WPS  that  are  part  of  the  emissions 
limitation  component  of  the  Federal 
standard,  the  alternative  requirements 
you  propose  to  implement  in  lieu  of  a 
part  63  emissions  standard  must  address 
every  WPS  in  that  Federal  standard. 
This  means  that  each  Federal  WPS  must 
have  an  equivalent  counterpart  in  your 
requirements,  or  for  the  WPS  for  which 
you  do  not  propose  alternative 
requirements,  you  must  implement  the 
Federal  WPS  for  that  source  or  source 
category.  Once  equivalency  for  the 
emissions  limitation  component  of  that 
standard  is  established,  including  the 
complete  WPS  component,  we  may 
evaluate  the  equivalency  of  your  entire 
submittal,  including  the  MRR 
component,  according  to  the  "holistic" 
equivalency  test  described  above  in 
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subsection  D.  of  this  section  of  the 
preamble.  Foi  WPS  that  are  identified  as 
part  of  the  compliance  and  enforcement 
measures,  there  is  more  flexibility  on 
how  equivaleicy  may  be  demonstrated. 
For  more  discussion  on  demonstrating 
equivalency  of  compliance  and 
enforcement  measures,  see  the 
discussion  in  section  X.B.  above. 

One  approa  ch  to  expediting  your 
subpart  E  approval  and  to  simplifying 
implementation  of  section  112 
requirements  in  your  jurisdiction  is  to 
develop  geneiic  alternative  WPS  rules 
that  are  simihr  in  function  to  the 
General  Provi  sions  WPS  requirements 
in  subpart  A  <Jf  part  63.  These  would 
apply  to  all  (c  r  many)  source  categories 
for  which  you  seek  to  substitute 
alternative  re<  uirements.  Because  part 
63  emissions  ;tandards  generally  have 
been  promulgated  without  information 
supporting  th  $  derivation  of  their  WPS 
and  the  associ  ated  expected  emissions 
reductions,  th  s  information  is  not  often 
available  as  a  }asis  for  equivalency 
demonstrations  under  subpart  E. 
Therefore,  we  are  proposing  as  a  matter 
of  implementation  guidance  that,  when 
this  informatiton  is  absent,  best 
engineering  judgement  be  used  to 
establish  the  expected  results  from  or 
intent  of  the  WPS  for  which  you  seek 
equivalency.  Jo  assist  us  in  making 
these  judgements,  we  expect  you  to 
provide  whatever  information  is  needed 
and  in  a  suffiqient  level  of  detail  to 
make  an  effective  comparison.  We 
request  commjent  on  whether  additional 
guidance  is  needed  to  implement  this 
approach  andl  if  so,  the  form  that  such 
guidance  shoi}ld  take. 

In  the  origii^al  subpart  E  proposal 
preamble  (seel 58  FR  29306),  we 
indicated  than  alternative  design, 
equipment,  work  practice,  or 
operational  standards  established  under 
section  112(h]l  must  be  expressed  in  the 
same  form  of  the  Federal  standard  under 
the  §63.94  program  approval  option  or 
they  could  noi  be  approved  (except  for 
the  provision^  of  §  63.93(a)(4)(ii)).  In 
situations  whore  a  Federal  standard 
does  not  contain  a  numerical  emissions 
limit,  and  instiead  specifies  some  sort  of 
equipment,  work  practice,  or 
operational  requirements,  it  is  less  clear 
what  it  means  to  express  a  level  of 
control  in  the  same  form  as  the  Federal 
standard.  Effe:tively,  this  means  that, 
depending  on  the  form  of  the  Federal 
standard,  it  m  ght  not  be  possible  to 
express  some  S/L  requirements  in  the 
same  form,  in  which  case  the  Federal 
requirements  ^rould  remain  the 
applicable  requirements. 

We  believe  hat  the  existing  language 
in  §63.93(b)(a),  which  contains  the 
holistic  equivalency  test  we  are 


proposing  to  apply  to  equivalency 
demonstrations  under  sections  63.93, 
63.94,  and  63.97,  is  sufficiently  flexible 
for  us  to  approve  alternative  WPS 
requirements  as  we  have  described.  We 
also  believe  this  language  gives  you 
sufficient  flexibility  to  substitute 
reasonable  alternatives  to  the  Federal 
WPS  and  that  providing  specific 
guidance  and  examples  for 
demonstrating  equivalency  would  be 
more  beneficial  than  adding  regulatory 
language.  We  are  seeking  comments, 
however,  on  whether  the  language  in 
§  63.93(b)(2)  is  too  restrictive  in  this 
regard,  what  specific  text  changes  might 
be  warranted,  and  how  such  text 
changes  would  clarify  the  rule  or  make 
it  more  workable.  We  intend  to  develop 
guidance  to  better  define  these 
equivalency  criteria  and  the  information 
we  would  need  from  you  to  evaluate 
your  equivalency  demonstrations  for 
WPS. 

F.  Equivalency  of  Alternative  General 
Provisions 

The  purpose  of  this  discussion  is  to 
clarify  how  you  should  demonstrate 
equivalency  for  the  part  63  General 
Provisions  contained  in  40  CFR  part  63, 
subpart  A.*  In  this  rulemaking  we 
neither  propose  to  change  any  rule 
language  in  subpart  A,  nor  to  take 
comment  on  the  General  Provisions 
themselves.  Rather,  we  are  taking 
comments  on  our  guidelines  for 
demonstrating  equivalency  for  the 
General  Provisions  as  we  present  them 
in  this  preamble. 

In  addition,  we  intend  to  issue 
guidance  that  more  fully  explains  the 
guidelines  discussed  below  and  our 
intended  application  of  them  in 
reviewing  individual  submittal.  This 
guidance  should  be  helpful  to  you  in 
developing  submittal  that  adequately 
address  our  equivalency  criteria  and 
demonstration  guidelines.  We  view  the 
development  of  these  guidance 
materials  as  an  ongoing  process  that  will 
reflect  the  evolution  of  our  policy  as  we 
resolve  questions  and  issues  that  arise 
in  future  submittal. 

The  body  of  the  guidance  will  be  a 
table  that  categorizes  each  individual 
requirement  in  the  General  Provisions 
according  to  a  simple  classification 
scheme  that  is  introduced  below. 

1.  Function  and  Importance  of  the 
General  Provisions 

The  General  Provisions  for  part  63 
NESHAP  contain  the  common 
administrative  and  technical  framework 
for  all  emissions  standards  established 


"The  General  Provisions  were  promulgated  on 
March  16, 1994  (59  FR  12408). 


under  section  112.  Rather  than 
reproducing  common  elements  in  each 
standard,  we  have  used  the  General 
Provisions  to  present  these  common 
requirements  in  one  place,  subpart  A  of 
part  63.  The  General  Provisions  contain 
requirements  that  pertain  to  the 
administrative  and  the  compliance- 
related  aspects  of  implementing 
NESHAP.  For  example,  the  General 
Provisions  include  administrative 
procedures  and  criteria  for  determining 
the  applicability  of  standards, 
responding  to  other  requests  for 
determinations,  granting  extensions  of 
compliance,  and  approving  sources' 
requests  to  use  alternative  means  of 
compliance  from  that  specified  in  an 
individual  standard.  Compliance-related 
provisions  spell  out  the  responsibilities 
of  sources  to  comply  with  the  relevant 
emissions  standards  and  other 
requirements.  These  provisions  include 
compliance  dates,  operation  and 
maintenance  requirements,  methods  for 
determining  compliance  with  standards, 
procedures  for  emissions  (performance) 
testing  and  MRR  requirements. 

The  General  Provisions  apply 
presumptively  to  every  subpart  of  part 
63,  unless  specifically  overridden  in  an 
individual  subpart.  Part  63  subparts 
typically  include  tables  that  make 
explicit  which  General  Provisions 
requirements  have  been  overridden  or 
replaced  for  that  standard. 

The  General  Provisions  approach 
eliminates  redundancy  in 
administrative  and  compliance-related 
requirements  that  are  common  to  all 
section  112  standards,  and  it  ensures 
that  a  baseline  level  of  consistency  will 
be  maintained  among  individual 
NESHAP.  Because  the  General 
Provisions  are  a  cornerstone  to  every 
section  112  emissions  standard,  every  S/ 
L  submittal  under  subpart  E  must 
address  how  your  alternative 
requirements  compare  in  effect  to  the 
General  Provisions. 

2.  Demonstration  of  Equivalency 
Between  S/L  Rules  or  Programs  and  the 
General  Provisions 

Some  of  you  are  concerned  that  any 
equivalency  demonstration  would 
require  a  line-by-line  showing  that  your 
requirements  are  equivalent  to  the 
General  Provisions.  Instead,  you  have 
argued  that  you  should  be  able  to 
demonstrate  generally  that  a 
combination  of  your  rules  and  policies 
accomplishes  the  intent  of  the  General 
Provisions  and  that  this  general  showing 
should  be  sufficient  for  an  equivalency 
demonstration. 

We  believe  that  a  general  showing  of 
intent  is  not  sufficient  to  demonstrate 
equivalency  under  section  112(1)  for  the 
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General  Provisions.  The  General 
Provisions  are  an  integral  part  of  each 
part  63  NESHAP,  and  we  consider  them 
to  be  just  as  important  as  the 
requirements  in  a  source  category- 
speciBc  NESHAP  when  we  evaluate  an 
equivalency  demonstration.  However,  at 
the  same  time,  we  think  a  line-by-line 
equivalency  demonstration  is  not 
necessary  for  every  General  Provisions 
requirement.  Rather,  we  think  the 
General  Provisions  can  be  classified  into 
distinguishable  categories  of 
requirements  that  would  require 
different  criteria  to  evaluate  their 
equivalency.  The  level  of  rigor 
associated  with  an  equivalency 
demonstration  for  a  particular  General 
Provisions  requirement  would  depend 
on  which  category  it  is  in.  We  have 
outlined  this  process  in  the  following 
paragraphs  and  in  an  associated 
guidance  document. 

3.  General  Provisions  Categories 
Simplify  Equivalency  Determinations 

The  individual  requirements  in  the 
General  Provisions  can  be  classiHed  into 
one  of  three  categories: 

(1)  Substantive  requirements, 

(2)  Quality  assurance/quality  control 
requirements,  and 

(3)  Administrative  requirements. 
"Substantive  requirements"  is  the 

most  restrictive  category  and  consists  of 
those  requirements  that  are  based  on 
statutory  requirements  or  on  key 
(fundamental)  EPA  policies.  An 
example  of  a  statutory  requirement  is 
the  requirement  for  new  sources  to 
comply  with  promulgated  standards  on 
the  promulgation  date,  or  upon  startup 
if  the  startup  date  is  later  than  the 
promulgation  date.  The  5-year  record 
retention  requirement  for  major  sources 
is  a  cornerstone  of  our  compliance 
assurance  and  enforcement  program.  We 
would  be  unlikely  to  approve 
alternatives  to  any  of  the  requirements 
in  this  class.  However,  under  some 
circumstances  we  may  approve  an 
alternative  requirement,  but  we  would 
require  a  detailed  showing  based  on 
case-specific  factors  to  demonstrate  that 
the  alternative  requirement  is  justified. 
The  test  for  this  category  is 
"equivalence" — the  alternative 
requirement  must  be  as  stringent  as 
Federal  requirement  on  a  one-to-one 
basis. 

In  the  second  class  of  requirements, 
called  "quality  assurance/quality 
control  requirements,"  we  would  judge 
whether  the  requirement  in  the  General 
Provisions  is  related  to  an  important 
policy  and/or  guidance  that  is  required 
of  every  standard.  In  this  case,  your 
regulatory  language  could  differ,  but  a 
requirement  that  achieves  the  same 


intent  must  be  included  in  all 
substituted  rules.  In  our  judgement, 
requirements  that  fall  into  the  category 
of  "quality  assurance/quality  control" 
directly  impact  the  level  of  control  and 
our  ability  to  determine  compliance.  For 
example,  the  General  Provisions  require 
sources  to  develop  detailed  startup, 
shutdown,  and  malfunction  (SSM)  plans 
for  operating  and  maintaining  sources 
during  periods  of  SSM.  The  essential 
standard  is  that  sources,  including  their 
process  and  air  pollution  control 
equipment,  must  be  operated  and 
maintained  in  a  manner  consistent  with 
good  air  pollution  control  practices  for 
minimizing  emissions  to  the  levels 
required  by  the  standards.  However, 
there  are  many  acceptable  ways  to 
implement  the  general  requirements  to 
develop  SSM  plans  and  programs  of 
corrective  action.  Therefore,  for  the 
"quality  assurance/quality  control" 
category,  your  alternative  requirements 
need  not  be  identical  to  the 
corresponding  General  Provisions.  For 
us  to  find  that  your  alternative 
requirements  are  no  less  stringent,  we 
would  require  that  they  satisfy  the 
intent  and  the  enforceability  of  the 
requirements  as  written  in  the  Federal 
rules.  Like  "substantive  requirements," 
for  "quality  assurance/quality  control" 
requirements  you  must  have  equivalent 
provisions  in  the  rules  or  other 
requirements  you  submit  to  us  for 
approval. 

An  example  of  another  situation 
where  we  could  be  flexible  in  granting 
equivalency  for  requirements  in  the 
second  category  is  the  preconstruction 
review  requirements  found  in  §63.5. 
Section  63.5  implements  the 
requirement  in  section  ll2(i)(l]  of  the 
Act  that  we  (or  a  delegated  agency) 
review  sources'  plans  for  major 
construction  or  reconstruction  activities 
to  determine  that  new  and  reconstructed 
major  sources  can  comply  with 
promulgated  NESHAP  when  they  start 
up.  We  are  sensitive  to  the  fact  that  you 
already  have  preconstruction  review 
programs  and  that  section  112  sources 
may  be  required  to  undergo 
preconstruction  review  for  other 
purposes  such  as  major  or  minor  new 
source  review.  We  believe  we  can  find 
your  existing  programs  to  be  as  stringent 
as  the  requirements  of  §  63.5  provided 
they  achieve  similar  results  as  §  63.5 
would  achieve.  For  affected  sources, 
this  also  would  eliminate  the  burden  of 
having  to  go  through  two  similar 
preconstruction  review  processes. 

We  consider  the  final  category, 
"administrative  requirements,"  to  be  the 
most  flexible  in  terms  of  your 
opportunities  to  make  adjustments  in 
your  rules  or  programs.  "Administrative 


requirements"  relate  primarily  to 
program  management.  For  example, 
§  63.10(a)  allows  sources  to  streamline 
their  reporting  requirements  by 
requesting  adjustments  to  their 
reporting  schedules.  Because  this 
provision  is  not  essential  to 
implementing  NESHAP,  and  because 
the  particular  form  its  process 
requirements  take  is  not  essential  to 
implementing  the  intent  of  the 
provision  as  a  whole,  you  have 
discretion  to  eliminate  it  altogether  or  to 
substitute  an  alternative  process  that 
meets  the  same  intent.  In  either  case,  the 
resulting  package  must  be  as  stringent  or 
more  stringent  than  the  Federal 
requirements.  While  some 
"administrative  requirements"  may  be 
necessary  to  implement  the  Federal 
NESHAP  the  way  we  think  they  should 
be  implemented,  in  general  for  this 
category  of  General  Provisions,  you  have 
considerable  flexibility  to  alter  the  form 
of  the  requirements. 

The  following  table  provides  some 
additional  examples  of  how  we 
categorize  various  General  Provisions 
requirements  according  to  the 
classification  scheme  we  just  described. 
In  the  table,  "substantive  requirements" 
are  indicated  by  an  "A,"  "quality 
assurance/quality  control  requirements" 
are  indicated  by  a  "B,"  and 
"administrative  requirements"  are 
indicated  by  a  "C"  under  the  column 
labeled  "Equivalency  Determination."  A 
complete  classification  scheme  for  all 
the  General  Provisions  requirements 
will  be  provided  in  the  guidance 
document  referenced  above. 

4.  How  Would  the  Equivalency 
Demonstration  Process  Be  Implemented 
for  the  General  Provisions? 

Each  of  your  submittals  that  contain 
alternative  requirements  must  contain 
an  equivalency  demonstration  for  the 
pertinent  General  Provisions  (unless 
your  rules  or  permit  terms  implement 
the  part  63  General  Provisions 
unchanged).  In  order  to  ensure  that  the 
review  process  is  workable  and  timely, 
it  is  essential  that  your  submittal 
specifically  address  each  requirement  in 
the  General  Provisions  and  discuss  any 
differences  between  a  proposed 
alternative  and  the  General  Provisions. 

To  demonstrate  equivalency  for 
"substantive  requirements,"  you  would 
need  to  demonstrate  that  they  are 
equivalent  (i.e.,  as  stringent  as  the 
corresponding  Federal  requirement)  on 
a  one-to-one  basis.  For  example,  the 
requirement  within  a  standard  to  do  a 
compliance  demonstration  (e.g.,  a 
performance  test)  is  a, fixed  requirement 
that  you  would  need  to  reflect  in  your 
section  112(1)  submittfal.  However, 
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within  the  UmSts  of  the  associated 
requirements  classified  as  either 
"quality  assurance/quality  control"  or 


"administrative,"  we  would  have 
discretion  in  determining  overall 
equivalency,  and  we  may  be  able  to 


determine  equivalency  holistically,  by 
considering  more  than  one  requirement 
at  a  time. 


Examples  of  Guidance:  General  Provisions  Equivalency  Criteria 


Part  63  Gene  ral  Provisions  Reference 


63.1(a)(6) 


63.1(a)(7) 


63.1(a)(12) 


63.1(b)(3) 


63.4(a)(1)— Proh  sited  Activities 


63.5(b)(3) 


63.5(cJ)(4) 


63.5(e) — Approvil  of  Construction  or 
struction  Procadures. 

63.6(b)(1) — Com  >llance  Dates 


Recon- 


Summary  of  section(s) 


How  to  obtain  source  category  list  or  sched- 
ule. 

Subpart  D  contains  procedures  for  obtaining 
an  extension  of  compliance  with  a  relevant 
standard  through  an  early  reduction  of 
emissions  of  HAP  pursuant  to  section 
112(i)(5)  of  the  Act.  Refers  to  subpart  D 
for  extension  of  compliance  through  an 
early  reduction  program  pursuant  to  Sec- 
tion 112(i)(5). 

Time  periods  or  deadlines  may  be  changed 
if  owner  or  operator  and  administrator 
agree,  according  to  procedures  in  notifica- 
tion requirements  (63.9(i)). 

Stationary  source  emitting  HAP,  but  not  sub- 
ject to  this  part,  shall  keep  a  record  of  ap- 
plicability determination  on  site  for  5  years, 
or  until  the  source  changes  its  operations. 

Affected  source  should  not  operate  in  viola- 
tion of  provisions  of  this  part  unless  grant- 
ed an  extension  of  compliance. 

Source  must  obtain  written  approval  prior  to 
constructing  a  new  or  reconstructing  an 
existing  major  source  after  promulgation 
has  occurred,  even  if  the  S/L  does  not 
have  an  approved  permit  program. 

Allows  the  Administrator  to  request  addi- 
tional information  after  submittal  of  appli- 
cation. 

Lists  procedures  for  approval  of  construction 
or  reconstruction  process  if  Administrator 
determines  it  will  not  violate  part  63  stand- 
ards. 

If  initial  startup  occurs  before  effective  date 
of  part  63  standard,  source  must  comply 
by  effective  date  of  the  standard. 


Equivalency 
determination 


B 


(Comments 


Not  related  to  statutory  require- 
ment or  fundamental  policy. 
Purely  informational. 

Informational.  Cross  references 
other  parts  of  the  CFR. 


Section  provided  for  conven- 
ience. Not  essential  to  an  alter- 
native program. 

Fundamental  EPA  policy.  Needed 
for  enforcement  purposes. 
Flexibility  in  form  of  applicabiJ- 
ity  records  possible. 

Key  statutory  requirements. 


Approval  prior  to  construction  is  a 
key  statutory  requirement. 


Program  must  allow  Administrator 
opportunity  to  request  clarifica- 
tions/more informatron. 

Form  of  program  may  vary. 


Alternative  compfiarKe  dates 
must  be  no  later  than  the  com- 
pliance dates  in  the  NESHAP. 


We  are  seeking  comments  on  ways  to 
streamline  the  review  process  for 
alternative  CJeneral  Provisions 
requirements  while  ensiuing  that  we 
will  receive  sufficient  information  to 
conduct  a  revitw  that  results  in  the 
approval  of  appropriate  alternative 
General  Provisions. 

XI.  How  Will  the  Section  112(r) 
Accidental  Release  Program  Provisions 
of  Subpart  E  Change  and  How  Will 
These  Changes  Affect  the  Delegation  of 
the  RMP  Provisions? 

We  are  proposing  revisions  to  sections 
63.90  and  63.95  to  reflect  the  final  rules 
that  have  been  promulgated  to 
implement  thel accidental  release 
program  requited  by  section  112(r). 
When  subpart  I  was  promulgated  in 
1993,  the  section  112(r)  rules  were  not 
yet  final.  The  section  112(r)  rules  were 
subsequently  f  romulgated  on  January 
31. 1994  (list  of  regulated  substances) 


(59  PR  4478)  and  June  20.  1996  (risk 
management  programs  or  RMP)  (61  FR 
31668)  in  40  CFR  part  68.  These  rules 
require  the  development  and 
implementation  of  a  risk  management 
program  by  sources  that  store  or  contain 
onsite  more  than  a  threshold  quantity  of 
a  hazardous  substance  Hsted  in  §68.130. 
This  list  is  not  the  same  as  the  section 
112(b)  hazardous  air  pollutant  list. 

Part  68  also  requires  that  a  RMP  be 
submitted  to  a  central  location  in  a 
method  and  format  to  be  specified  by 
us.  With  help  from  representatives  of 
industry.  State  and  local  governments, 
environmental  groups,  and  academia. 
we  are  developing  a  system  for 
electronic  submission  of  RMPs  to 
reduce  paperwork  burdens  and  facilitate 
data  management.  Under  this  system, 
facilities  covered  by  the  Risk 
Management  Program  rule  would 
submit  their  RMPs  to  us  and  we  would 
then  distribute  the  RMPs  to  the  entities 


that  are  designated  by  section 
112(r)(7)(B)(iii)  to  also  receive  them— S/ 
Ls  and  the  Chemical  Safety  and  Hazard 
Investigation  Board  (established  under 
section  112(r)(6)  of  the  Act).  Further,  we 
would  also  make  the  RMPs  available  to 
the  public  under  section  114(c)  of  the 
Act,  as  provided  by  section 
112(r)(7)(B)(iii). 

We  are  proposing  to  revise  sections 
63.90  and  63.95  to  make  the 
requirements  for  delegation  consistent 
with  the  final  part  68  rules  and  our  plan 
for  an  electronic  submission  system  for 
RMPs.  Specifically,  we  are  proposing  to 
add  to  §  63.90  a  statement  that  the 
authorities  in  the  RMP  provisions  of 
part  68,  subpart  G,  will  not  be  delegated 
to  you.  The  system  of  electronic 
submission  of  RMPs  is  feasible  only  if 
all  RMPs  include  the  data  elements 
prescribed  by  subpart  G  and  are 
submitted  in  the  same  format. 
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You  could  still  require  submission  of 
additional  information  under  your  own 
program,  and  could  include  those 
additional  information  requirements  in 
the  program  you  submit  to  us  for 
approval  under  part  63.  We  will 
consider  your  request  to  include  S/L 
information  requirements  in  our 
electronic  RMP  submission  program  for 
use  by  covered  facilities  in  that  S/L's 
jurisdiction.  Our  approval  of  your 
program  through  a  subpart  E  delegation 
process  would  make  those  additional 
requirements  federally  enforceable. 
However,  inclusion  of  additional  S/L 
requirements  potentially  raises 
technical  and  legal  issues  that  we  would 
need  to  address  in  deciding  to  what 
extent  we  could  accommodate  such 
requests.  In  any  event,  any  of  your 
information  requirements  included  in 
our  electronic  submission  program 
would  be  in  addition  to  the  standard 
data  required  under  part  68  subpart  G. 

With  respect  to  listing  chemicals  for 
coverage  by  the  RMP  program,  we  are 
proposing  to  add  §  63.90(c)(l)(ii)  to 
clarify  that  the  authority  to  amend  the 
list  of  chemicals  and  the  related 
thresholds  will  not  be  delegated  to  you 
as  part  of  a  section  112(1)  delegation. 
You  may  still  adopt  a  risk  management 
program  more  stringent  than  ours  that 
lists  additional  chemicals  or  sets  lower 
thresholds  for  regulated  substances 
which  we  could  approve  if  submitted  as 
part  of  the  S/L  delegation  request.  If, 
however,  a  S/L  subsequently  changes  its 
list  of  chemicals  or  the  related 
thresholds  after  we  have  approved  their 
program,  the  changes  would  have  to  be 
submitted  to  us  before  they  could 
become  part  of  the  program  that  we 
have  approved  and  made  federally 
enforceable. 

We  are  also  proposing  to  revise 
§  63.95  to  make  it  consistent  with  the 
requirements  of  the  final  RMP  rule.  The 
revisions  would  eliminate  the 
requirements  for  your  programs  to 
register  or  receive  RMPs  from  covered 
facilities  and  to  make  RMPs  available  to 
the  public  consistent  with  the 
provisions  of  section  114  of  the  Act. 
Registration  information  has  been  made 
part  of  the  RMP  prescribed  by  subpart 
G,  the  authorities  of  which,  as  noted 
above,  we  are  not  delegating  to  you.  You 
could  require  additional  registration 
information,  but  you  may  not  change 
the  registration  information  that  subpart 
G  requires.  You  could  also  require  that 
covered  facilities  in  your  jurisdiction 
send  a  copy  of  their  RMPs  to  the  S/L, 
as  well  as  to  us,  but  you  could  not 
relieve  covered  facilities  from  the 
obligation  in  subpart  G  to  send  their 
RMPs  to  us.  You  may  also  provide 
public  access  to  RMPs  consistent  with 


the  provisions  of  Act  section  114,  but 
since  we  will  be  providing  such  public 
access,  you  need  not  duplicate  that 
function  in  order  to  obtain  approval  of 
your  program.  You  will  continue  to  be 
required  to  review  RMPs  and  provide 
technical  assistance  to  sources. 

We  are  also  proposing  to  eliminate  the 
requirements  for  coordination 
mechanisms  with  the  Chemical  Safety 
and  Hazard  Investigation  Board,  state 
emergency  response  commissions,  local 
emergency  planning  committees,  and  air 
permitting  authorities.  Although  we 
encoiu-age  S/Ls  that  take  delegation  to 
coordinate  with  these  groups,  we  do  not 
believe  that  it  should  be  a  requirement 
for  gaining  delegation  or  for  having  an 
equivalency  demonstration  approved. 
Part  68  already  lists  the  responsibilities 
of  air  permitting  agencies  in  relation  to 
part  68;  coordination  between  the 
permitting  agency  and  the  delegated 
agency  will  follow  naturally  from  those 
provisions.  We  are  also  proposing  to 
delete  the  reference  to  a  "core  program" 
in  §  63.95(c)  because  the  elements 
referenced  as  the  core  program  have 
been  deleted. 

The  proposed  §  63.95  continues  to  say 
that  you  may  request  delegation  for  a 
full  or  partial  program.  Full  delegation 
means  you  take  over  the  entire  section 
112(r)  program  for  all  covered  sources  in 
your  jurisdiction.  Partial  delegation 
means  you  take  the  entire  section  112(r) 
program  for  title  V  permitted  sources 
only,  or  the  entire  program  for  some 
discrete  universe  of  sources  covered  by 
the  section  112(r)  rule.  In  other  words, 
under  partial  delegation,  you  may 
request  implementation  authority  for  a 
defined  universe  of  sources,  but  may  not 
take  less  than  the  entire  section  112(r) 
program  for  that  defined  universe. 

XII.  Administrative  Requirements  for 
This  Rulemaking 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  the 
Administrative  Procedures  Act.  Persons 
wishing  to  make  oral  presentations  on 
the  proposed  standards  should  contact 
EPA  (see  ADDRESSES).  To  provide  an 
opportunity  for  all  who  may  wish  to 
speak,  oral  presentations  will  be  limited 
to  15  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  on 
or  before  March  15,  1999.  Written 
statements  should  be  addressed  to  the 
Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES),  and 
refer  to  docket  number  A-97-29.  A 
verbatim  transcript  of  the  hearing  and 
virritten  statements  will  be  placed  in  the 
docket  and  be  available  for  public 


inspection  and  copying,  or  be  mailed 
upon  request,  at  the  Air  and  Radiation 
Docket  and  Information  Center  (see 
ADDRESSES). 

B.  Docket 

The  docket  for  this  regulatory  action 
is  docket  number  A-97-29.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  considered  by  the  EPA 
in  the  development  of  this  rulemaking. 
The  docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review  (See 
section  307(d)(7)(A)  of  the  Act.) 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  on  the  basis  of  the 
requirements  of  the  Executive  Order  in 
addition  to  its  normal  review 
requirements.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
Raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Although  this  proposed  rule  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  and  therefore 
is  not  considered  economically 
significant,  EPA  has  determined  that 
this  rule  is  a  "significant  regulatory 
action"  because  it  contains  novel  policy 
issues.  This  action  was  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12866.  Any  written 
comments  from  OMB  to  the  EPA  and 
any  written  EPA  i  espouse  to  any  of 
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those  comment » will  be  included  in  the 
docket  listed  at  the  beginning  of  this 
notice  under  ADDRESSES.  In  addition, 
consistent  with  Executive  Order  12866, 
the  EPA  consul  :ed  extensively  with  S/ 
L's,  the  parties  hat  will  most  directly  be 
affected  by  this  proposal.  Moreover,  the 
Agency  has  alsd  sought  involvement 
from  industry  and  public  interest  groups 
as  described  herein. 

D.  Enhancing  the  Intergovernmental 
Partnership  Un  der  Executive  Order 
12875 

Under  Execu  ive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  n  State,  local  or  tribal 
government,  urless  the  Federal 
government  pravides  the  funds 
necessary  to  pa  /  the  direct  compliance 
costs  incurred  1  y  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  ty  consulting.  Executive 
Order  12875  re(|uires  EPA  to  provide  to 
the  Office  of  Mi  inagement  and  Budget  a 
description  of  t  le  extent  of  EPA's  prior 
consultation  wijh  representatives  of 
affected  State,  Ibcal  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Orde  '12875  requires  EPA  to 
develop  an  effe;tive  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
goverimients  "t )  provide  meaningful 
and  timely  inpit  in  the  development  of 
regulatory  proposals  containing 
significant  unfiinded  mandates." 

Today's  rule  i  ioes  not  create  a 
mandate  on  Sta  e,  local,  or  tribal 
governments.  T  le  rule  does  not  impose 
any  enforceabla  duties  on  these  entities. 
Specifically,  thty  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  this  rule.  Also,  in 
developing  this  rule,  EPA  consulted 
with  States  to  eiable  them  to  provide 
meaningful  and  timely  input  in  the 
development  olthis  rule.  Accordingly, 
the  requirement  s  of  section  1(a)  of 
Executive  Orde^  12875  do  not  apply  to 
this  rule. 


E.  Consultation 
Indian  Tribal 
Executive  Ordei' 


and  Coordination  With 
(jlpvernments  Under 
13084 


Under  Execul  ive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affect!  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  aommunities,  unless  the 
Federal  govemi^ient  provides  the  funds 
necessary  to  pa  r  the  direct  compliance 


costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Because  this 
rule  implements  a  voluntary  program,  it 
imposes  no  direct  compliance  costs  on 
these  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

F.  Paperwork  Reduction  Act 

EPA  has  submitted  to  0MB 
requirements  for  collecting  information 
associated  with  the  proposed  standards 
(those  included  in  40  CFR  part  63, 
subpart  E)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  EPA 
has  prepared  an  Information  Collection 
Request  (ICR)  (ICR  No.  1643.03),  and 
you  may  get  a  copy  from  Sandy  Farmer 
by  mail  at  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  Street,  S.W., 
Washington,  DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr. 

This  information  is  needed  and  used 
by  EPA  to  determine  if  the  State,  local 
or  Tribal  government  submitting  an 
application  has  met  the  criteria 
established  in  the  40  CFR  Part  63. 
Subpart  E  amended  rule.  This 
information  is  necessary  for  the 
Administrator  to  determine  the 
acceptability  of  approving  the  affected 
entity's  rules  or  programs  in  lieu  of  the 
Federal  rules  or  programs.  The 
collection  of  information  is  authorized 
under  42  U.S.C. 7401-7671q. 

The  total  3-year  burden  of  the 
collection  is  estimated  at  1.468.989 
hours.  The  estimated  average  annual 
burden  is  489.663  hours,  3.856  hours 
per  respondent,  and  104  hours  per 


response.  EPA  has  estimated  that  127 
State/local  agencies  will  request 
delegation  of  35  MACT  standards  each 
using  the  various  delegation  options.  In 
addition,  the  127  agencies  will  use  the 
accidental  release  prevention  program 
on  a  one-time  only  basis  during  the  first 
2  years  of  the  collection.  The  cost 
burden  of  this  response  is  limited  to  the 
labor  costs  of  agency  personnel  to 
comply  with  the  notification,  reporting, 
and  recordkeeping  elements  of  the 
proposed  rule.  These  costs  are  estimated 
at  $45.8  million  for  the  3-year  collection 
period  and  $15.3  million  on  average  for 
each  year  of  the  collection  period.  There 
are  no  capital,  startup  or  operation  costs 
associated  with  the  proposed  rule. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
Agency.  This  includes  the  time  needed 
to  review  instructions,  process  and 
maintain  information,  and  disclose  and 
provide  information;  to  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  to  train  personnel  to 
respond  to  a  collection  of  information; 
to  search  existing  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  to  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  current  0MB  control 
number.  The  0MB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggesting  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director.  OPPE 
Regulatory  Information  Division.  U.S. 
Environmental  Protection  Agency 
(2137).  401  M  Street,  Washington.  DC 
20460.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street  NW,  Washington.  DC  20503, 
marked  "Attention:  Desk  Office  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  January 
12. 1999.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  February  11, 1999.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 
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G.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(Public  Law  96-354,  September  19, 
1980),  whenever  an  agency  publishes  a 
rule  of  general  applicability  for  which 
notice  of  proposed  rulemaking  is 
required,  it  must,  except  under  certain 
circumstances,  prepare  a  Regulatory 
Flexibility  Analysis  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  organizations,  and 
governmental  jurisdictions).  That 
analysis  is  not  necessary  if  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA  believes  that  there  will  be  little 
or  no  impact  on  small  entities  as  a  result 
of  the  promulgation  of  this  proposed 
rule.  State  and  Local  governments  are 
the  only  entities  affected  by  this  action 
and  EPA  expects  that  most  or  all  of  the 
governments  which  would  have  the 
authority  to  accept  partial  or  complete 
delegation  under  section  112(1)  of  the 
Act  are  those  whose  populations  exceed 
50,000  persons  and  are,  thus,  not 
considered  "small."  Accordingly, 
because  few  or  none  of  the  affected 
entities  are  expected  to  be  small  entities, 
and  because  the  regulatory  impacts  will 
be  insignificant,  pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

H.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objects  of 
the  rule.  The  provisions  of  section  205 
do  not  apply  when  they  are  inconsistent 
with  applicable  law.  Moreover,  section 
205  allows  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
if  the  Administrator  publishes  with  the 


final  rule  an  explanation  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  EPA  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
S/L  governments  or  the  private  sector. 
Because  the  proposed  rule,  if 
promulgated,  is  estimated  to  result  in 
the  expenditure  by  S/L  governments  of 
significantly  less  than  $100  million  in 
any  one  year,  EPA  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  effective,  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  EPA  is 
not  required  to  develop  a  plan  with 
regard  to  small  governments.  Moreover, 
this  action  proposes  amendments  to  a 
rule  that  is  voluntary  for  S/L 
governments,  so  it  does  not  impose  any 
mandates  on  those  entities.  Therefore, 
the  requirements  of  the  Unfunded 
Mandates  Act  do  not  apply  to  this 
section.  Nonetheless,  the  EPA  has 
encouraged  significant  involvement  by 
State  and  local  governments,  as  detailed 
throughout  this  preamble. 

/.  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  Under  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1) 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonable  alternatives  considered 
by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 


because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  proposed  rule  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

The  section  112(1)  rule  is  merely  a 
procedural  screen  through  which 
substantive  air  toxics  standards  are 
delegated  and  is  not  susceptible  to  the 
use  of  VCS.  If  any  of  the  Federal  air 
toxics  standards  delegated  through 
section  112(1)  have  VCS,  then  the 
section  112(1)  rule  will  assure  that  the 
comparable  S/L  standard  has  equivalent 
requirements.  The  section  112(1)  rule 
itself,  however,  is  not  a  vehicle  for  the 
application  of  VCS. 

XIII.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
112, 114, 116,  and  301  of  the  Act  as 
amended  (42  U.S.C.  7401,  7412,  7414, 
7416,  and  7601).  This  rulemaking  is  also 
subject  to  section  307(d)  of  the  Act  (42 
U.S.C.  7407(d)). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Intergovernmental 
Relations,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  6a— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 
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Authority:  42  lIS.C.  7401,  et  seq. 
2.  Amend  §6S.90  as  follows: 

a.  Redesignate  paragraph  (c)  as 
paragraph  (d),  pjaragraphs  (d)  and  (e)  as 
(e)  and  (f),  respectively,  and  newly 
redesignated  paragraphs  (d)(l)(iii) 
through  (d)(l)(vh  as  (d)(l)(iv)  through 
(d)(l)(vi).  respefctively; 

b.  Add  definiiions  in  paragraph  (a)  in 
alphabetical  order  for  "alternative 
requirements,"  'intermediate  change  to 
monitoring,"  "intermediate  change  to 
test  method,"  "major  change  to 
monitoring,"  "niajor  change  to  test 
method,"  "minir  change  to 
monitoring,"  "minor  change  to  test 
method,"  "partial  approval,"  "State 
agency,"  and  "t|tle  V  operating  permit 
programs."  Alsi,  add  paragraphs  (c)  and 
(d)(l)(iii);  and  1 

c.  Revise  the  $  63.90  introductory  text, 
the  definitions  ^  paragraph  (a)  for 
"applicability  criteria,"  "approval," 
"compliance  and  enforcement 
measures,"  "\e^M^l  of  control,"  and 
"program,"  and!  newly  designated 
paragraphs  (d)(l)(ii).  {d){l)(iv)  through 
(vi),  (e).  and  (f). 

S  63.90    Prograni  overview. 

The  regulations  in  this  subpart 
establish  procedures  consistent  with 
section  112(1)  of  the  Clean  Air  Act  (Act) 
(42  U.S.C.  740l|-7671q).  This  subpart 
establishes  proqedures  for  the  approval 
of  State  rules,  pi'ograms,  or  other 
requirements  such  as  permit  terms  and 
conditions  to  he  implemented  and 
enforced  in  place  of  certain  otherwise 
applicable  section  112  Federal  rules, 
emission  standards,  or  requirements 
(including  sectipn  112  rules 
promulgated  unkler  the  authority  of  the 
Act  prior  to  the  1990  Amendments  to 
the  Act).  The  authority  to  implement 
and  enforce  section  112  Federal  rules  as 
promulgated  wijthout  changes  may  be 
delegated  undet  procedures  established 
in  this  subpart,  tn  this  process.  States 
may  seek  approval  of  a  State  mechanism 
for  receiving  de  egation  of  existing  and 
future  unchanged  section  112  standards. 
This  subpart  also  establishes  procedures 
for  the  review  aiid  withdrawal  of  section 
112  implementation  and  enforcement 
authorities  delegated  through  this 

bpart  clarifies  which 
bns  authorities  can  be 
les.  This  subpart  also 
iedures  for  the  approval 
of  State  rules  on  programs  to  establish 
limitations  on  ;  le  potential  to  emit 
pollutants  liste<  or  pursuant  to  section 
112(b)  of  the  A^t. 

(a)-   *   • 

Alternative  r^uirements  means  the 
applicability  cr  teria,  level  of  control 
requirements,  compliance  and 
enforcement  measures,  test  methods  and 


subpart.  This  si 
General  Provisii 
delegated  to  Sta 
establishes  proc 


monitoring  requirements,  work  practice 
standards,  and  compliance  dates  for  a 
source  or  source  category  that  a  State 
submits  for  approval  and,  after 
approval,  implements  and  enforces  for 
affected  sources  in  lieu  of  otherwise 
applicable  Federal  section  112 
requirements. 

Applicability  criteria  means  the 
regulatory  criteria  used  to  define  all 
affected  sources  subject  to  a  specific 
section  112  rule. 

Approval  means  a  determination  by 
the  Administrator  that  a  State  rule, 
program,  or  requirement  meets  the 
criteria  of  §  63.91  and  the  additional 
criteria  of  either  §  63.92,  §  63.93, 
§63.94,  or  §63.97  as  appropriate.  For 
accidental  release  prevention  programs, 
the  criteria  of  §  63.95  must  be  met  in 
addition  to  the  criteria  of  §63.91.  This 
is  considered  a  "full  approval"  for  the 
purposes  of  this  subpart.  Partial 
approvals  may  also  be  granted  as 
described  in  this  subpart. 

Compliance  and  enforcement 
measures  means  requirements  within  a 
rule,  program,  permit,  or  other 
enforceable  mechanism  relating  to 
compliance  and  enforcement,  including 
but  not  necessarily  limited  to 
monitoring  methods  and  procedures, 
recordkeeping,  reporting,  compliance 
plans,  inspection,  entry,  sampling,  or 
accidental  release  prevention  oversight. 

Intermediate  change  to  monitoring 
means  a  modification  to  federally 
required  monitoring  involving  "proven 
technology"  (generally  accepted  by  the 
scientific  community  as  equivalent  or 
better)  that  is  applied  on  a  site-specific 
basis  and  that  may  have  the  potential  to 
decrease  the  stringency  of  the  associated 
emission  limitation  or  standard.  Though 
site-specific,  an  intermediate  change 
may  set  a  national  precedent  for  a 
source  category  and  may  ultimately 
result  in  a  revision  to  the  federally 
required  monitoring.  Examples  of 
intermediate  changes  to  monitoring 
include,  but  are  not  limited  to: 

(1)  Use  of  a  parameter  monitoring 
approach  in  lieu  of  continuous  emission 
monitoring  system  (CEMS); 

(2)  Decreased  frequency  for  parameter 
monitoring; 

(3)  Changes  to  quality  control 
requirements  for  parameter  monitoring; 
and 

(4)  Use  of  an  electronic  data  reduction 
system  in  lieu  of  manual  data  reduction. 

Intermediate  change  to  test  method 
means  a  within-method  modification  to 
a  federally  enforceable  test  method 
involving  "proven  technology" 
(generally  accepted  by  the  scientific 
community  as  equivalent  or  better)  that 
is  applied  on  a  site-specific  basis  and 
that  may  have  the  potential  to  decrease 


the  stringency  of  the  associated 
emission  limitation  or  standard.  Though 
site-specific,  an  intermediate  change 
may  set  a  national  precedent  for  a 
source  category  and  may  ultimately 
result  in  a  revision  to  the  federally 
enforceable  test  method.  In  order  to  be 
approved,  an  intermediate  change  must 
be  validated  according  to  EPA  Method 
301  (Part  63,  Appendix  A)  to 
demonstrate  that  it  provides  equal  or 
improved  accuracy  or  precision. 
Examples  of  intermediate  changes  to  a 
test  method  include,  but  are  not  limited 
to: 

(1)  Modifications  to  a  test  method's 
sampling  procedure  including 
substitution  of  sampling  equipment  that 
has  been  demonstrated  for  a  particular 
sample  matrix,  and  use  of  a  different 
impinger  absorbing  solution; 

(2)  Changes  in  sample  recovery 
procedures  and  analytical  techniques, 
such  as  changes  to  sample  holding  times 
and  use  of  a  different  analytical  finish 
with  proven  capability  for  the  analyte  of 
interest;  and 

(3)  "Combining"  a  federally-required 
method  with  another  proven  method  for 
application  to  processes  emitting 
multiple  pollutants. 

Level  of  control  means  the  degree  to 
which  a  rule,  program,  or  requirement 
requires  a  source  to  limit  emissions  or 
to  employ  design,  equipment,  work 
practice,  operational,  accident 
prevention  or  other  requirements  or 
techniques  (including  a  prohibition  of 
emissions)  for: 

(l)(i)  Each  hazardous  air  pollutant,  if 
individual  pollutants  are  subject  to 
emission  limitations,  and 

(ii)  The  aggregate  total  of  hazardous 
air  pollutants,  if  the  aggregate  grouping 
is  subject  to  emission  limitations, 
provided  that  the  rule,  program,  or 
requirement  would  not  lead  to  an 
increase  in  risk  to  human  health  or  the 
environment;  and 

(2)  Each  substance  regulated  under 
section  112(r).  Test  methods  and 
associated  procedures  and  averaging 
times  are  integral  to  the  level  of  control. 
***** 

Major  change  to  monitoring  means  a 
modification  to  federally  required 
monitoring  that  uses  unproven 
technology  or  procedures  or  is  an 
entirely  new  method  (sometimes 
necessary  when  the  required  monitoring 
is  unsuitable).  A  major  change  to  a  test 
method  may  be  site-specific  or  may 
apply  to  one  or  more  source  categories 
and  will  almost  always  set  a  national 
precedent.  Examples  of  major  changes 
to  a  test  method  include,  but  are  not 
limited  to: 

(1)  Use  of  a  new  monitoring  approach 
developed  to  apply  to  a  control 
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technology  not  contemplated  in  the 
applicable  regulation; 

(2)  Use  of  a  predictive  emission 
monitoring  system  (PEMS)  in  place  of  a 
required  continuous  emission 
monitoring  system  (CEMS); 

(3)  Use  of  alternative  calibration 
procedures  that  do  not  involve 
calibration  eases  or  test  cells; 

(4)  Use  ofan  analytical  technology 
that  differs  from  that  specified  by  a 
performance  specification;  and 

(5)  Use  of  alternative  averaging  times 
for  reporting  purposes. 

Major  change  to  test  method  means  a 
modification  to  a  federally  enforceable 
test  method  that  uses  unproven 
technology  or  procedures  or  is  an 
entirely  new  method  (sometimes 
necessary  when  the  required  test 
method  is  unsuitable).  A  major  change 
to  a  test  method  may  be  site-specific  or 
may  apply  to  one  or  more  source 
categories  and  will  almost  always  set  a 
national  precedent.  In  order  to  be 
approved,  a  major  change  must  be 
validated  according  to  EPA  Method  301 
(Part  63,  Appendix  A).  Examples  of 
major  changes  to  a  test  method  include, 
but  are  not  limited  to: 

(1)  Use  of  an  iinproven  analytical 
finish; 

(2)  Use  of  a  method  developed  to  fill 
a  test  method  gap; 

(3)  Use  of  a  new  test  method 
developed  to  apply  to  a  control 
technology  not  contemplated  in  the 
applicable  regulation;  and 

l4)  Combining  two  or  more  sampling/ 
analytical  methods  (at  least  one 
unproven)  into  one  for  application  to 
processes  emitting  multiple  pollutants. 

Minor  change  to  monitoring  means: 

(1)  A  modification  to  federally 
required  monitoring  that: 

fi)  Does  not  decrease  the  stringency  of 
the  compliance  and  enforcement 
measures  for  the  relevant  standard; 

(ii)  Has  no  national  significance  (e.g., 
does  not  affect  implementation  of  the 
applicable  regulation  for  other  affected 
sources,  does  not  set  a  national 
precedent,  and  individually  does  not 
result  in  a  revision  to  the  monitoring 
requirements);  and 

Ciii)  Is  site-specific,  made  to  reflect  or 
accommodate  the  operational 
characteristics,  physical  constraints,  or 
safety  concerns  of  an  affected  source. 

(2)  Examples  of  minor  changes  to 
monitoring  include,  but  are  not  limited 

to: 

(i)  Modifications  to  a  sampling 
procedure,  such  as  use  of  an  improved 
sample  conditioning  system  to  reduce 
maintenance  requirements; 

(ii)  Increased  monitoring  frequency; 
and 

(ill)  Modification  of  the 
environmental  shelter  to  moderate 


temperature  fluctuation  and  thus  protect 
the  analytical  instnunentation. 

Minor  change  to  test  method  means: 

(1)  A  modification  to  a  federally 
enforceable  test  method  that: 

(i)  Does  not  decrease  the  stringency  of 
the  emission  limitation  or  standard; 

(ii)  Has  no  national  significance  (e.g., 
does  not  affect  implementation  of  the 
applicable  regulation  for  other  affected 
sources,  does  not  set  a  national 
precedent,  and  individually  does  not 
result  in  a  revision  to  the  test  method); 
and 

(iii)  Is  site-specific,  made  to  reflect  or 
accommodate  the  operational 
characteristics,  physical  constraints,  or 
safety  concerns  of  an  affected  source. 
Examples  of  minor  changes  to  a  test 
method  include,  but  are  not  limited  to 
field  adjustments  in  a  test  method's 
sampling  procedure,  such  as  a  modified 
sampling  traverse  or  location  to  avoid 
interference  from  an  obstruction  in  the  • 
stack,  increasing  the  sampling  time  or 
volume,  use  of  additional  impingers  for 
a  high  moisture  situation,  accepting 
particulate  emission  results  for  a  test 
run  that  was  conducted  with  a  lower 
than  specified  temperature,  substitution 
of  a  material  in  the  sampling  train  that 
has  been  demonstrated  to  be  more  inert 
for  the  sample  matrix,  and  changes  in 
recovery  and  analytical  techniques  such 
as  a  change  in  quality  control/quality 
assurance  requirements  needed  to  adjust 
for  analysis  of  a  certain  sample  matrix. 

Partial  approval  means  that  the 
Administrator  approves  under  this 
subpart: 

(1)  A  State's  legal  authorities  that 
fully  meet  the  criteria  of  §  63.91(b)  (2), 
(3),  (4),  and  (5),  and  substantially  meet 
the  criteria  of  §  63.91(b)(1)  as 
appropriate,  or 

(2)  A  State  rule  or  program  that  meets 
the  criteria  of  §  63.92,  §  63.93,  §  63.94, 

§  63.95,  or  §  63.97  with  the  exception  of 
a  separable  portion  of  that  State  rule  or 
program  which  fails  to  meet  those 
criteria.  A  separable  portion  of  a  State 
rule  or  program  is  defined  as  a  section(s) 
of  a  rule  or  a  portion(s)  of  a  program 
which  can  be  acted  upon  independently 
without  affecting  the  overall  integrity  of 
the  rule  or  program  as  a  whole. 

Program  means,  for  the  purposes  of  an 
approval  under  this  subpart,  a  collection 
of  State  authorities,  resources,  and  other 
requirements  that  satisfy  the  criteria  of 
§  63.91(b)  and  §§  63.94(b),  63.95(b),  and/ 
or  63.97(b),  as  appropriate. 

State  agency,  for  the  purposes  of  this 
rule,  includes  State  and  local  air 
pollution  agencies,  Indian  tribes  as 
defined  in  §71.2  of  this  chapter,  and 
territories  of  the  United  States  to  the 


extent  they  are  or  will  be  delegated 
NESHAP  under  the  Clean  Air  Act. 

•        •        •        •        • 

Title  V  operating  permit  programs 
means  the  40  CFR  part  70  permitting 
program  and  the  delegated  Indian  tribal 
programs  under  40  CFR  part  71. 

***** 

(c)  Tribal  authority.  (1)  A  tribal 
authority  may  submit  a  rule  or  program 
under  this  subpart,  provided  that  the 
tribal  authority  has  received  approval, 
under  the  provisions  of  part  49  of  this 
chapter,  for  administering  Federal  rules 
under  section  112  of  the  Act. 

(2)  A  tribal  authority's  submittal  must 
be  consistent  with  the  provisions  of  part 
49  of  this  chapter. 

(d)*   •  • 

(D*   •   * 

(ii)  The  authority  to  add  or  delete 
substances  or  to  change  threshold 
quantities  from  the  list  of  substances  in 
§  68.130  of  this  chapter; 

(iii)  The  authority  to  add  or  delete 
requirements  from  part  68,  subpart  G  of 
this  chapter; 

(iv)  The  authority  to  delete  source 
categories  from  the  Federal  source 
category  list  established  under  section 
112(c)(1)  or  to  subcategorize  categories 
on  the  Federal  source  category  list  after 
proposal  of  a  relevant  emission 
standard; 

(v)  The  authority  to  revise  the  source 
category  schedule  established  under 
section  112(e)  by  moving  a  source 
category  to  a  later  date  for  promulgation: 
and 

(vi)  Any  other  authorities  determined 
to  be  nondelegable  by  the 
Administrator. 
***** 

(e)  Federally-enforceable 
requirements.  All  rules,  programs.  State 
or  local  permits,  or  other  requirements 
approved  under  this  subpart  and  all 
resulting  title  V  operating  permit 
conditions  are  enforceable  by  the 
Administrator  and  citizens  under  the 
Act. 

(0  Standards  not  subject  to 
modification  or  substitution.  With 
respect  to  radionuclide  emissions  from 
licensees  of  the  Nuclear  Regulatory 
Commission  or  licensees  of  Nuclear 
Regulatory  Commission  Agreement 
States  which  are  subject  to  part  61. 
subparts  I,  T,  or  W  of  this  chapter,a 
State  may  request  that  the  EPA  approve 
delegation  of  implementation  and 
enforcement  of  the  Federal  standard 
pursuant  to  §63.91,  but  no  changes  or 
modifications  in  the  form  or  content  of 
the  standard  will  be  approved  pursuant 
to  §  63.92,  §  63.93,  §  63.94,  or  §  63.97. 

4.  Amend  §63.91  as  follows: 

a.  Revise  paragraph  (a)  introductory 
text,  the  first  sentence  of  (a)(1),  (a)(3) 


1922 


(li) 


tcry 


through  (a)(6) 
(b)(1)  introduc 
(b)(3)  introductc^ 
(b)(5).  and  (c 

b.  Add  paragri 

c.  Remove  par  agraph 
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introductory  text, 
text.  (b)(l)(i),  (b)(2), 
text,  (b)(3)(iii),  (b)(4). 


phs(d),  (e),and  (0;and 
■  (b)(6). 


§  63.91    Criteria  Qommon  to  all  approval 
options. 

(a)  Approval  process.  To  obtain 
approval  under  jhis  subpart  of  a  rule, 
program,  or  reqi  irement  that  is  different 
from  the  Federal  section  112  rule  or 
requirement,  the  criteria  of  this  section 
and  the  criteria  of  either  §63.92.  §63.93, 
§  63.94,  or  §  63.?  7  must  be  met.  For 
approval  of  Statd  programs  to 
implement  and  enforce  Federal  section 
112  rules  as  promulgated  without 
changes  (except  for  accidental  release 
programs),  only  :he  criteria  of  this 
section  must  be  net.  This  includes  State 
requests  for  up-front  approval  of  their 
mechanism  for  t  iking  delegation  of 
future  unchanged  Federal  section  112 
standards  and  rt  quirements  as  well  as 
approval  to  imp  ement  and  enforce 
unchanged  Federal  section  112 
standards  and  requirements  on  a  rule- 
by-rule  basis.  Tc  obtain  partial  approval 
under  this  subpirt,  a  State  request  must 
meet  the  criteria  in  paragraph  (d)  of  this 
section.  This  inc  ludes  State  requests  for 
up-front  approvj  il  of  their  mechanism 
for  taking  delegation  of  future 
unchanged  Federal  section  112 
standards  and  requirements  as  well  as 
approval  to  implement  and  enforce 
unchanged  Federal  section  112 
standards  and  requirements  on  a  rule- 
by-rule  basis.  Fair  approval  of  State  rules 
or  programs  to  implement  and  enforce 
the  Federal  accidental  release 
prevention  program  as  promulgated 
without  changes,  the  requirements  of 
this  section  and  fe  63.95  and  either 
§  63.92  or  §  63.9B  must  be  met.  The 
Administrator  rnay,  under  the  authority 
of  section  112(l)|and  this  subpart,  also 
approve  a  State  program  designed  to 
establish  limits  on  the  potential  to  emit 
of  pollutants  listed  pursuant  to  section 
112(b)  of  the  Act.  For  a  State's  initial 
request  for  approval,  and  except  as 
otherwise  specif  ed  under  §  63.92, 
§  63.93,  §  63.94,  §  63.95  or  §  63.97,  for  a 
State's  subsequent  requests  for  approval, 
the  approval  process  will  be  the 
following:  1 

(1)  Upon  recetet  of  a  request  for 
approval,  the  Administrator  will  review 
the  request  for  approval  and  notify  the 
State  within  30  days  of  receipt  whether 
the  request  for  approval  is  complete 
according  to  the  criteria  in  this  subpart. 


(3)  If,  after  re>*ew 
and  any  State  responses 


of  public  comments 
to  comments 


submitted  to  the  Administrator  within 
21  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  subpart  are 
met,  the  Administrator  will  approve  the 
State  rule,  program,  or  requirement, 
publish  it  in  the  Federal  Register,  and 
incorporate  it  directly  or  by  reference,  in 
the  appropriate  subpart  of  part  63. 
Authorities  approved  under  §  63.95  will 
be  incorporated  pursuant  to 
reouirements  under  section  112(r). 

14)  Within  180  days  of  receiving  a 
complete  request  for  approval,  the 
Administrator  will  either  approve, 
partially  approve,  or  disapprove  the 
State  rule,  program,  or  requirement. 

(5)  If  the  Administrator  finds  that  any 
of  the  criteria  of  this  section  are  not  met, 
or  any  of  the  criteria  of  §  63.92,  §  63.93, 
§  63.94,  §  63.95,  or  §  63.97  under  which 
the  request  for  approval  was  made  are 
not  met,  the  Administrator  will 
disapprove  the  State  rule,  program,  or 
requirement.  If  a  State  rule,  program,  or 
requirement  is  disapproved,  the 
Administrator  will  notify  the  State  of 
any  revisions  or  additions  necessary  to 
obtain  approval.  Any  resubmittal  by  a 
State  of  a  request  for  approval  will  be 
considered  a  new  request  under  this 
subpart. 

(6)  If  the  Administrator  finds  that  all 
of  the  criteria  of  this  section  are  met  and 
all  of  the  criteria  of  §  63.92,  §  63.93, 

§  63.94,  §  63.95,  or  §  63.97  are  met,  the 
Administrator  will  approve  the  State 
rule,  program,  or  requirement.  This 
approval  delegates  to  the  State  the 
authority  to  implement  and  enforce  the 
approved  rule,  program,  or  requirement 
in  lieu  of  the  otherwise  applicable 
Federal  rules,  emission  standards  or 
requirements.  The  approved  State  rule, 
program,  or  requirement  shall  be 
federally  enforceable  fi^m  the  date  of 
publication  of  approval,  except  for 
§  63.94  where  the  approved  State  permit 
terms  and  conditions  shall  be  federally 
enforceable  on  the  date  of  issuance  or 
revision  of  the  title  V  permit.  In  the  case 
of  a  partial  approval  under  paragraph 
(d)(1)  of  this  section,  only  those 
authorities  of  the  State  request  found  to 
meet  the  requirements  of  this  section 
will  be  approved;  the  remaining  Federal 
authorities  remain  in  full  force  and 
effect.  For  partial  approvals  under 
paragraph  (d)(2)  of  this  section,  only  the 
portion  of  the  State  rule  that  is  approved 
will  be  federally  enforceable;  the 
remainder  continues  to  be  State 
enforceable  only.  When  a  State  rule, 
program,  or  requirement  is  approved  by 
the  Administrator  under  this  subpart, 
applicable  title  V  permits  shall  be 
revised  according  to  the  provisions  of 
§  70.7(f)  of  this  chapter.  When  a  State 
program  is  approved,  partially  or  in 


whole,  operating  permit  conditions 
resulting  from  any  otherwise  applicable 
Federal  section  112  rules,  emission 
standards  or  requirements  will  not  be 
expressed  in  the  State's  title  V  permits 
or  otherwise  implemented  or  enforced 
by  the  State  or  by  the  EPA  unless  and 
until  authority  to  enforce  the  approved 
State  rule,  program,  or  requirement  is 
withdrawm  from  the  State  under  §  63.96. 
In  the  event  approval  is  withdrawn 
under  §  63.96,  all  otherwise  applicable 
Federal  rules  and  requirements  shall  be 
enforceable  in  accordance  with  the 
compliance  schedule  established  in  the 
withdrawal  notice  and  relevant  title  V 
permits  shall  be  revised  according  to  the 
provisions  of  §  70.7(f)  of  this  chapter. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  subpart  shall 
meet  all  section  112(1)  approval  criteria 
specified  by  the  otherwise  applicable 
Federal  rule,  emission  standard,  or 
requirements,  all  of  the  approval  criteria 
of  this  section,  and  any  additional 
approval  criteria  in  the  section  in  this 
subpart  under  which  the  State's  request 
for  approval  is  made.  If  any  of  the  State 
documents  that  are  required  to  support 
an  approval  under  this  subpart  are 
readily  available  to  the  EPA  and  to  the 
public,  the  State  may  cite  the  relevant 
portions  of  the  documents  or  indicate 
where  they  are  available  (e.g.  by 
providing  an  Internet  address)  rather 
than  provide  copies.  The  State  shall 
provide  the  Administrator  with  the 
following  items: 

(1)  A  written  finding  by  the  State 
Attorney  General  (or  for  a  local  agency 
or  tribal  authority,  the  General  Counsel 
with  full  authority  to  represent  the  local 
agency  or  tribal  authority)  that  the  State 
has  the  necessary  legal  authority  to 
implement  and  to  enforce  the  State  rule, 
program,  or  requirement  upon  approval 
and  to  assure  compliance  by  all  sources 
within  the  State  with  each  applicable 
section  112  rule,  emission  standard,  or 
requirement.  For  full  approval,  the  State 
must  have  the  following  legal 
authorities  concerning  enforcement  and 
compliance  assurance: 

(i)  The  State  shall  have  enforcement 
authorities  that  meet  the  requirements 
of  §  70.11  of  this  chapter,  except  that 
tribal  authorities  shall  have  enforcement 
authorities  that  meet  the  requirements 
of  part  49  of  this  chapter,  the  Tribal  Air 
Rule. 
•        *        •        *        • 

(2)  A  copy  of  State  statutes, 
regulations  and  requirements  that 
contain  the  appropriate  provisions 
granting  authority  to  implement  and 
enforce  the  State  rule,  program,  or 
requirement  upon  approval. 

(3)  A  demonstration  that  the  State  has 
adequate  resources  to  implement  and 
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enforce  all  aspects  of  the  rule,  program, 
or  requirement  upon  approval  (except 
for  authorities  explicitly  retained  by  the 
Administrator,  such  as  those  pursuant 
to  paragraph  (d)  of  this  section  or 
pursuant  to  part  49  of  this  chapter), 
which  includes: 
»        *        »        *        * 

(iii)  A  description  of  the  agency's 
capacity  to  carry  out  the  State  program, 
including  the  number,  occupation,  and 
general  duties  of  the  employees. 

(4)  A  schedule  demonstrating 
expeditious  State  implementation  of  the 
rule,  program,  or  requirement  upon 
approval. 

(5)  A  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
State  rule,  program,  or  requirement 
upon  approval.  The  plan  should  include 
at  a  minimum  a  complete  description  of 
the  State's  compliance  tracking  and 
enforcement  program,  including  but  not 
limited  to  inspection  strategies. 

(c)  Revisions.  Within  90  days  of  any 
State  amendment,  repeal  or  revision  of 
any  State  rule,  program,  or  requirement 
supporting  an  approval,  the  State  must 
provide  the  Administrator  with  a  copy 
of  the  revised  authorities  and  meet  the 
requirements  of  either  paragraph  (c)(1) 
or  (c)(2)  of  this  section. 

(l)(i)  The  State  shall  provide  the 
Administrator  with  a  written  finding  by 
the  State  Attorney  General  (or  for  a  local 
agency  or  tribal  authority,  the  General 
Counsel  with  full  authority  to  represent 
the  local  agency  or  tribal  authority)  that 
the  State's  revised  legal  authorities  are 
adequate  to  continue  to  implement  and 
to  enforce  all  previously  approved  State 
rules  and  the  approved  State  program 
(as  applicable)  and  adequate  to  continue 
to  assure  compliance  by  all  sources 
within  the  State  vdth  approved  rules, 
the  approved  program,  or  other 
requirements  (as  applicable)  and  each 
applicable  section  112  rule,  emission 
standard  or  requirement. 

(ii)  If  the  Administrator  determines 
that  the  written  finding  is  not  adequate, 
the  State  shall  request  approval  of  the 
revised  rule,  program,  or  requirement 
according  to  the  provisions  of  paragraph 
(c)(2)  of  this  section. 

(2)  The  State  shall  request  approval 
under  this  subpart  for  any  revised  rule, 
program,  or  requirement. 

(i)  If  the  Administrator  approves  the 
revised  rule,  program,  or  requirement, 
the  revised  rule,  program,  or 
requirement  will  replace  the  previously 
approved  rule,  program,  or  requirement. 

(ii)  If  the  Administrator  disapproves 
the  revised  rule,  program,  or 
requirement,  the  Administrator  will 
initiate  procedures  under  §  63.96  to 
withdraw  approval  of  any  previously 


approved  rule,  program,  or  requirement 
that  may  be  affected  by  the  revised 
authorities. 

(iii)  Until  such  time  as  the 
Administrator  approves  or  withdraws 
approval  of  a  revised  rule,  program,  or 
requirement,  the  previously  approved 
rule,  program,  or  requirement  remains 
federally  enforceable  and  the  revised 
rule,  program,  or  requirement  is  not 
federally  enforceable. 

(3)(i)  If  the  EPA  amends,  or  otherwise 
revises  a  promulgated  section  112  rule, 
emission  standard,  or  requirement  for 
which  the  State  has  received  delegation 
to  implement  and  enforce  unchanged  or 
for  which  the  State  has  an  approved 
alternative  rule,  program,  or  other 
requirement  under  this  subpart  E,  then 
the  State  shall  submit  to  the  EPA  a 
revised  equivalency  demonstration 
within  90  days. 

(ii)  The  revised  equivalency 
demonstration  will  be  reviewed  and 
approved  or  denied  according  to  the 
procedures  set  forth  in  this  section  and 
§63.91,  §63.92,  §63.93,  §63.94,  §63.95, 
or  §  63.97,  whichever  are  applicable. 

(d)  Partial  approval.  (1)  If  a  State's 
legal  authorities  submitted  under  this 
subpart  substantially  meet  the 
requirements  of  paragraph  (b)(1)  of  this 
section,  but  are  not  fully  approvable,  the 
Administrator  may  grant  a  partial 
approval  with  the  State's  consent.  The 
State  should  specify  which  authorities 
in  paragraph  (b)(1)  of  this  section  are 
not  fully  approvable.  The  EPA  will 
continue  to  implement  and  enforce 
those  authorities  under  paragraph  (b)(1) 
of  this  section  that  are  not  approved.  If 
a  State  fails  to  satisfy  any  of  the  other 
requirements  in  paragraph  (b)  of  this 
section,  the  submittal  will  be 
disapproved. 

(2 J  If  a  rule  or  program  submitted 
under  this  subpart  meets  the 
requirements  of  §  63.92,  §  63.93,  §  63.94, 
§  63.95,  or  §  63.97  as  appropriate,  with 
the  exception  of  a  separable  portion  of 
that  rule  or  program,  a  State  may 
remove  that  separable  portion  of  its  rule 
or  program.  The  State  must  specify 
which  aspect  of  the  rule  or  program  is 
deficient.  Alternatively,  the 
Administrator  may  remove  that 
separable  portion  with  the  State's 
consent.  The  Administrator  may  then 
grant  a  partial  approval  of  the  portion  of 
the  rule  or  program  that  meets  the 
requirements  of  this  subpart. 

(3)  If  EPA  determines  that  there  are 
too  many  areas  of  deficiency  or  that 
separating  the  responsibilities  between 
Federal  and  State  government  would  be 
too  cumbersome  and  complex,  then  the 
EPA  may  disapprove  the  submittal  in  its 
entirety.  The  EPA  is  under  no  duty  to 
approve  rules  or  programs  in  part.  The 


EPA  reserves  the  right  to  disapprove 
rules  and  programs  entirely  if,  in  the 
EPA's  judgement,  partial  approval  is  not 
workable. 

(e)  Delegable  Authorities.  A  State  may 
exercise  certain  discretionary 
authorities  granted  to  the  Administrator 
under  subpart  A  of  this  part,  but  may 
not  exercise  others,  according  to  the 
following  criteria: 

(l)(i)  A  State  may  ask  the  appropriate 
EPA  Regional  Office  to  delegate  any  of 
the  authorities  listed  as  "Category  I",  in 
paragraph  (e)(l)(ii)  of  this  section, 
below.  The  EPA  Regional  Office  will 
delegate  any  such  authorities  at  their 
discretion.  The  EPA  Regional  Office 
may  request  to  review  an  opportunity  to 
review  any  State  decision  pursuant  to 
the  authorities  listed  in  paragraph 
(e)(l)(ii)  of  this  section. 

(ii)  "Category  I"  shall  consist  of  the 
following  authorities: 

(A)  Section  63.1,  Applicability 
Determinations, 

(B)  Section  63.6(e),  Operation  and 
Maintenance  Requirements — 
Responsibility  for  Determining 
Compliance, 

(C)  Section  63.6(f),  Compliance  with 
Non-Opacity  Standards — Responsibility 
for  Determining  Compliance, 

(D)  Section  63.6(h),  Compliance  with 
Opacity  and  Visible  Emissions 
Standards — Responsibility  for 
Determining  Compliance, 

(E)  Sections  63.7(c)(2)(i)  and  (d). 
Approval  of  Site-Specific  Test  Plans, 

(F)  Section  63.7(e)(2)(i),  Approval  of 
Minor  Alternatives  to  Test  Methods, 

(G)  Section  63.7(e)(2)(ii)  and  (f). 
Approval  of  Intermediate  Alternatives  to 
Test  Methods, 

(H)  Section  63.7(e)(iii),  Approval  of 
Shorter  Sampling  Times  and  Volumes 
When  Necessitated  by  Process  Variables 

or  Other  Factors, 

(I)  Sections  63.7(e)(2)(iv),  (h)(2),  and 
(h)(3).  Waiver  of  Performance  Testing, 

(J)  Sections  63.8(c)(1)  and  {e)(l). 
Approval  of  Site-Specific  Performance 
Evaluation  (monitoring)  Test  Plans, 

(K)  Section  63.8(f),  Approval  of  Minor 
Alternatives  to  Monitoring, 

(L)  Section  63.8(f).  Approval  of 
Intermediate  Alternatives  to  Monitoring, 

and 

(M)  Section  63.9  and  63.10,  Approval 
of  Adjustments  to  Time  Periods  for 
Submitting  Reports. 

(2)(i)  A  State  may  not  exercise  any  of 
the  discretionary  authorities  listed  as 
"Category  II"  in  §63.91(e)(3)(ii). 

(ii)  "Category  II"  shall  consist  of  the 
following  authorities: 

(A)  Section  63.6(g),  Approval  of 
Alternative  Non-Opacity  Emission 
Standards, 

(B)  Section  63.6(h)r9),  Approval  of 
Alternative  Opacity  Standards, 
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(C)  Sections  63.7(e)(2)(ii)  and  (0. 
Approval  of  l^lajor  Alternative  Test 
Methods,  and 

(D)  Section]  63.10(f).  Waiver  of 
Recordkeeping — all. 

(f)  Relationship  to  Other  Standards. 
No  rule  shall  be  approved  under  the 
provisions  of  this  subpart  that  would 
override  the  Requirements  of  any  other 
applicable  prt)grani  or  rule  under  the 
Clean  Air  Ad  or  under  State  law. 

5.  Amend  §63.92  by  revising  the  first 
sentence  of  paragraph  (a)(1)  and 
paragraph  (a)t2)  to  read  as  follows: 

S  63.92    Approval  of  a  Stats  ml*  that 
adjusts  a  s«ctk>n  112  rule. 

***** 

(a)  Approviil  process. 

(1)  If  the  Administrator  finds  that  the 
criteria  of  thi$  section  and  the  criteria  of 
§  63.91  are  m^t,  the  Administrator  will 
approve  the  $tate  rule,  publish  it  in  the 
Federal  Register  and  incorporate  it, 
directly  or  by  reference,  in  the 
appropriate  subpart  of  part  63.  without 
additional  notice  and  opportunity  for 
comment.  *  t  * 

(2)  If  the  Administrator  finds  that  any 
one  of  the  Sta(te  adjustments  to  the 
Federal  rule  i^  in  any  way  ambiguous 
with  respect  lb  the  stringency  of 
applicability,  ithe  stringency  of  the  level 
of  control,  the  stringency  of  the 
compliance  a|id  enforcement  measiu^s, 
or  the  stringelicy  of  the  compliance 
dates  for  any  Effected  source  or  emission 
point,  the  Adininistrator  vtrill 
disapprove  the  State  rule. 

•         *         •         •         * 

6.  Amend  §J63.93  by  revising  the  first 
sentence  of  paragraph  (a)(2),  paragraphs 
(a)(3),  (a)(4),  (fi)(5).  (b)(4)  introductory 
text,  and  (b)(4)(ii)  to  read  as  follows: 

§63.93    Approval  of  State  authorities  that 
substitute  for  a  section  112  rule. 

***** 

(a)*  •  •     I 

(2)  If,  after  ^view  of  public  comments 
and  any  Statejresponses  to  comments 
submitted  to  lihe  Administrator  within 
21  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  section  and 
the  criteria  of  §63.91  are  met,  the 
Administratot  will  approve  the  State 
authorities  uiider  this  section,  publish 
the  approved  Authorities  in  the  Federal 
Register,  and  incorporate  them  directly 
or  by  referencp,  in  the  appropriate 
subpart  of  pait  63.  •  •  * 

(3)  If  the  Administrator  finds  that  any 
of  the  requirements  of  this  section  or 
§63.91  have  i<ot  been  met,  the 
Administratoil  v«all  partially  approve  or 
disapprove  thp  State  authorities.  For  any 
disapprovals,  the  Administrator  will 
provide  the  State  with  the  basis  for  the 


disapproval  and  what  actions  the  State 
can  take  to  make  the  authorities 
approvable. 

(4)  Authorities  submitted  for  approval 
under  this  section  shall  include  State 
rules  or  other  requirements  enforceable 
under  State  law  that  would  substitute 
for  a  section  112  rule. 

(5)  Within  180  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
either  approve,  partially  approve,  or 
disapprove  the  State  request. 

(b)*  *  * 

(4)  At  a  minimum,  the  approved  State 
rule(s)  must  include  the  following 
compliance  and  enforcement  measures. 
(For  rules  addressing  the  accidental 
release  prevention  program,  minimum 
compliance  and  enforcement  provisions 
are  described  in  §  63.95.) 
***** 

(ii)  If  a  standard  in  the  approved  rule 
is  not  instantaneous,  a  maximum 
averaging  time  must  be  established. 

*        *        *        •        • 

7.  Revise  §  63.94  to  read  as  follows: 

§  63.94    Approval  of  State  permit  terms  and 
conditions  for  a  section  1 12  rule. 

Under  this  section  a  State  may  seek 
approval  of  a  State  program  to  be 
implemented  and  enforced  in  lieu  of 
specified  existing  and  future  Federal 
emission  standards  or  requirements 
promulgated  under  section  112(d), 
section  112(f)  or  section  112(h),  for 
those  afi^ected  sources  permitted  by  the 
State  under  part  70  or  part  71  of  this 
chapter. 

(a)  Up- front  approval  process.  (1) 
Within  21  days  after  receipt  of  a 
complete  request  for  approval  of  a  State 
program  under  this  section  the 
Administrator  will  seek  public  comment 
for  21  days  on  the  State  request  for 
approval.  The  Administrator  will 
require  that  comments  be  submitted 
concurrently  to  the  State. 

(2)  If,  after  review  of  all  public 
comments,  and  State  responses  to 
comments  submitted  to  Uie 
Administrator  within  14  days  of  the 
close  of  the  pubUc  comment  period,  the 
Administrator  finds  that  the  criteria  of 
paragraph  (b)  of  this  section  and  the 
criteria  of  §  63.91  are  met,  the 
Administrator  will  approve  the  State 
program.  The  approved  program  will  be 
published  in  the  Federal  Register  and 
incorporated  directly  or  by  reference  in 
the  appropriate  subpart  of  part  63. 

(3)  If  the  Administrator  finds  that  any 
of  the  criteria  of  paragraph  (b)  of  this 
section  or  §  63.91  have  not  been  met,  the 
Administrator  will  partially  approve  or 
disapprove  the  State  program.  For  any 
disapprovals,  the  Administrator  will 
provide  the  State  with  the  basis  for  the 


disapproval  and  what  action  the  State 
can  take  to  make  the  programs 
approvable. 

(4)  Within  90  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
either  approve,  partially  approve,  or 
disapprove  the  State  request. 

(b)  Criteria  for  up-front  approval.  Any 
request  for  program  approval  under  this 
section  shall  meet  all  of  the  criteria  of 
this  paragraph  and  §  63.91  before 
approval.  The  State  shall  provide  the 
Administrator  with: 

(l)(i)  An  identification  of  all  specific 
sources  in  source  categories  listed 
pursuant  to  subsection  112(c)  for  which 
the  State  is  seeking  authority  to 
implement  and  enforce  alternative 
requirements  under  this  section.  The 
State's  list  may  not  exceed  five  sources 
in  any  single  source  category. 

(ii)  If  the  identified  sources  in  any 
source  category  comprise  a  subset  of  the 
sources  in  that  category  within  the 
State's  jurisdiction,  the  State  shall 
request  delegation  for  the  remainder  of 
the  sources  in  that  category  that  are 
required  to  be  permitted  by  the  State 
under  part  70  or  part  71  of  this  chapter. 
The  State  shall  request  delegation  for 
the  remainder  of  the  sources  in  that 
category  under  another  section  of  this 
subpart. 

(2)  An  identification  of  all  existing 
and  future  section  112  emission 
standards  for  which  the  State  is  seeking 
authority  imder  this  section  to 
implement  and  enforce  alternative 
requirements. 

(3)  A  demonstration  that  the  State  has 
an  approved  title  V  operating  permit 
program  and  that  the  program  permits 
the  affected  sources. 

(c)  Approval  process  for  alternative 
requirements.  (1)  After  promulgation  of 
a  Federal  emission  standard  for  which 
the  State  has  program  approval  to 
implement  and  enforce  alternative 
requirements  in  the  form  of  title  V 
permit  terms  and  conditions,  the  State 
shall  provide  the  Administrator  with 
draft  permit  terms  and  conditions  that 
are  sufficient,  in  the  Administrator's 
judgement,  to  allow  the  Administrator 
to  determine  equivalency.  The  permit 
terms  and  conditions  shall  reflect  all  of 
the  requirements  of  the  otherwise 
applicable  Federal  section  112  emission 
standard(s)  including  any  alternative 
requirements  that  the  State  is  seeking  to 
implement  and  enforce. 

(2)  The  Administrator  will  notify  the 
State  within  30  days  of  receipt  of  a 
request  for  approval  of  alternative 
requirements  under  this  paragraph  as  to 
whether  the  request  for  approval  is 
complete  according  to  the  criteria  in 
paragraph  (d)  of  this  section.  If  a  request 
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for  approval  is  incomplete,  in  his  or  her 
notification  to  the  State,  the 
Administrator  will  specify  the  deficient 
elements  of  the  State's  request. 

(3)  If,  after  evaluation  of  the  draft 
permit  terms  and  conditions  that  were 
submitted  by  the  State,  the 
Administrator  finds  that  the  criteria  of 
paragraph  (d)  of  this  section  have  been 
met,  the  Administrator  wiK  approve  the 
State's  alternative  requirements  (by 
approving  the  draft  permit  terms  and 
conditions]  and  notify  the  State  in 
writing  of  the  approval.  The 
Administrator  may  approve  the  State's 
alternative  requirements  on  the 
condition  that  the  State  makes  certain 
changes  to  the  draft  permit  terms  and 
conditions  and  includes  the  changes  in 
the  complete  draft,  proposed,  and  final 
title  V  permits  for  the  affected  sources. 
If  the  Administrator  approves  the 
alternative  requirements  on  the 
condition  that  the  State  makes  certain 
changes  to  them,  the  State  shall  make 
those  changes  or  the  alternative 
requirements  will  not  be  federally 
enforceable  when  they  are  included  in 
the  final  permit,  even  if  the 
Administrator  does  not  object  to  the 
proposed  permit.  Unless  and  until  the 
Administrator  affirmatively  approves 
the  State's  alternative  requirements  (by 
approving  the  draft  permit  terms  and 
conditions)  under  this  paragraph,  and 
those  requirements  (permit  terms)  are 
incorporated  into  the  final  title  V  permit 
for  any  affected  source,  the  otherwise 
applicable  Federal  emission  standard(s) 
remain  the  federally  enforceable  and 
federally  applicable  requirements  for 
that  source.  The  approved  alternative 
requirements  become  federally 
enforceable  for  that  affected  source  from 
the  date  of  issuance  (or  revision)  of  the 
source's  title  V  permit.  The  Federal 
emission  standard(s)  remain  in  full  force 
and  effect  for  any  covered  source  that 
does  not  have  an  alternative  permit 
approved  by  the  Administrator. 

(4)  If,  after  evaluation  of  the  draft 
permit  terms  and  conditions  that  were 
submitted  by  the  State,  the 
Administrator  finds  that  the  criteria  of 
paragraph  (d)  of  this  section  have  not 
been  met,  the  Administrator  will 
disapprove  the  State's  alternative 
requirements  and  notify  the  State  in 
vn'iting  of  the  disapproval.  In  the  notice 
of  disapproval,  the  Administrator  will 
specify  the  deficient  or  nonapprovable 
elements  of  the  State's  alternative 
requirements.  If  the  Administrator 
disapproves  the  State's  alternative 
requirements,  the  otherwise  applicable 
Federal  emission  standard(s)  remain  the 
applicable,  federally  enforceable 
requirements  for  those  aHiected  sources. 


(5)  Within  90  days  of  receiving  a 
complete  request  for  approval  under 
this  paragraph,  the  Administrator  will 
either  approve,  partially  approve,  or 
disapprove  the  State's  alternative 
requirements. 

(6)  Nothing  in  this  section  precludes 
the  State  from  submitting  alternative 
requirements  in  the  form  of  title  V 
permit  terms  and  conditions  for 
approval  under  this  paragraph  at  the 
same  time  the  State  submits  its  program 
to  the  Administrator  for  up-front 
approval  under  paragraph  (a)  of  this 
section,  provided  that  the  Federal 
emission  standards  for  which  the  State 
submits  alternative  requirements  are 
promulgated  at  the  time  of  the  State's 
submittal.  If  the  Administrator  finds 
that  the  criteria  of  §  63.91  and  the 
criteria  of  paragraphs  (b)  and  (d)  of  this 
section  are  met,  the  Administrator  will 
approve  both  the  State  program  and  the 
permit  terms  and  conditions  within  90 
days  of  receiving  a  complete  request  for 
approval.  Alternatively,  following  up- 
front approval,  the  State  may  submit 
alternative  requirements  in  the  form  of 
title  V  permit  terms  and  conditions  for 
approval  under  this  paragraph  at  any 
time  after  promulgation  of  the  Federal 
emission  standards. 

(d)  Approval  criteria  for  alternative 
requirements.  Any  request  for  approval 
under  this  paragraph  shall  meet  the 
following  criteria.  Taken  together,  the 
criteria  in  this  paragraph  describe  the 
minimum  contents  of  a  State's 
equivalency  demonstration  for  a 
promulgated  Federal  section  112 
emission  standard.  To  be  approvable, 
the  State  submittal  must  contain 
sufficient  detail  to  allow  the 
Administrator  to  make  a  determination 
of  equivalency  between  the  State's 
alternative  requirements  and  the  Federal 
requirements.  Each  submittal  of 
alternative  requirements  in  the  form  of 
draft  permit  terms  and  conditions  for  an 
affected  source  shall: 

(1)  Identify  the  specific,  practicably 
enforceable  terms  and  conditions  with 
which  the  source  would  be  required  to 
comply  upon  issuance  or  revision  of  the 
title  V  permit.  The  State  shall  submit 
permit  terms  and  conditions  that  reflect 
all  of  the  requirements  of  the  otherwise 
applicable  Federal  section  112  emission 
standard(s]  including  any  alternative 
requirements  that  the  State  is  seeking  to 
implement  and  enforce.  The  State  shall 
identify  for  the  Administrator  the 
specific  permit  terms  and  conditions 
that  contain  alternative  requirements. 

(2)  Identify  specifically  how  the 
alternative  requirements  in  the  form  of 
permit  terms  and  conditions  are  the 
same  as  or  differ  ft-om  the  requirements 
in  the  otherwise  applicable  Federal 


emission  standard(s)  (including  any 
applicable  requirements  in  subpart  A  or 
other  subparts  or  appendices  of  this 
part).  The  State  shall  provide  this 
identification  in  a  side-by-side 
comparison  of  the  State's  requirements 
in  the  form  of  permit  terms  and 
conditions  and  the  requirements  of  the 
Federal  emission  standard(s). 

(3)  The  State  shall  provide  the 
Administrator  with  detailed 
documentation  that  demonstrates  the 
State's  belief  that  the  alternative 
requirements  meet  the  criteria  specified 
in  §  63.93(b),  i.e.,  that  the  alternative 
requirements  are  at  least  as  stringent  as 
the  otherwise  applicable  Federal 
requirements. 

(e)  Incorporation  of  permit  terms  and 
conditions  into  title  V  permits.  (1)  After 
approval  of  the  State's  alternative 
requirements  under  this  section,  the 
State  shall  incorporate  the  approved 
permit  terms  and  conditions  into  title  V 
permits  for  the  affected  sources.  The 
State  shall  issue  or  revise  the  title  V 
permits  according  to  the  provisions 
contained  in  §  70.7  or  §  71.7  of  this 
chapter. 

(2)  In  the  notice  of  draft  permit 
availability,  and  in  each  draft,  proposed, 
and  final  permit,  the  State  shall  indicate 
prominently  that  the  permit  contains 
alternative  section  112  requirements.  In 
the  notice  of  draft  permit  availability, 
the  State  shall  specifically  solicit  public 
comment  on  the  alternative 
requirements.  In  addition,  the  State 
shall  attach  all  documents  supporting 
the  approved  equivalency  determination 
for  those  alternative  requirements  to 
each  draft,  proposed,  and  final  permit. 

8.  Revise  §  63.95  to  read  as  follows: 

§  63.95    Additional  approval  criteria  for 
accidental  release  prevention  programs. 

(a)  A  State  submission  for  approval  of 
a  40  CFR  part  68  program  must  meet  the 
criteria  and  be  in  accordance  with  the 
procedures  of  this  section,  §63.91,  and. 
where  appropriate,  either  §63.92  or 
§63.93. 

(b)  The  State  part  68  program 
application  shall  contain  the  following 
elements  consistent  with  the  procedures 
in  §  63.91  and,  where  appropriate,  either 
§63.92  or  §63.93: 

(1)  A  demonstration  of  the  State's 
authority  and  resources  to  implement 
and  enforce  regulations  that  are  no  less 
stringent  than  the  regulations  40  CFR 
part  68,  subparts  A  through  F  and 
§68.200; 

(2)  Procedures  for: 

(i)  Reviewing  risk  management  plans; 
and 

(ii)  Providing  technical  assistance  to 
stationary  sources,  including  small 
businesses. 
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(3)  A 
authority  to 
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(c)  A  State 
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9.  Amend  § 
paragraphs  (a) 
(a)(l)(i)  through 
sentence  of  (b) 
(b)(2)  introduaory 
(b)(2)(iii).  (b)(30 
(b)(4),  the  first 
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request  approval  for 
)artial  program. 
)3.96  by  revising 
1)  introductory  text, 

(a)(l)(v).  (a)(2),  the  first 
1),  the  last  sentence  of 
text,  (b)(2)(ii). 
the  first  sentence  of 
sentence  of  (b)(4)(i) 
(b)(4)(ii)  through 
,  (b)(7)  introductory  text, 
ii)  to  read  as  follows: 


tfxt 


(M)(7)(i 

§  63.96    Reviewj  and  withdrawal  of 
approval. 

(a)  *  •  * 

(1)  The  Adm  inistrator  may  at  any  time 
request  any  of  Jie  following  information 
to  review  the  a  dequacy  of 
implementation  and  enforcement  of  an 
approved  rule,  program,  or  other  section 
112  requirement  and  the  State  shall 
provide  that  information  within  45  days 
of  the  Administrator's  request: 

(i)  Copies  of  any  State  statutes,  rules, 
regulations,  au  ;horities,  or  other 
requirements  that  have  amended, 
repealed  or  revised  the  approved  State 
rule,  program,  ar  requirement  since 
approval  or  since  the  immediately 
previous  EPA  leview; 

(ii)  Information  to  demonstrate 
adequate  State  enforcement  and 
compliance  mc  nitoring  activities  with 
respect  to  all  a])proved  State  rules, 
programs,  or  re  quirements  and  with  all 
section  112  rubs,  emission  standards,  or 
requirements; 

(iii)  Informat  on  to  demonstrate 
adequate  fundi  ig,  staff,  and  other 
resources  to  im  plement  and  enforce  the 
State's  approved  rule,  program,  or 
requirement; 

(iv)  A  schedi  le  for  implementing  the 
State's  approveld  rule,  program,  or 
requirement  thAt  assures  compliance 
with  all  section  112  rules  and 
requirements  that  the  EPA  has 
promulgated  si  ice  approval  or  since  the 
immediately  pi  evious  EPA  review, 

(v)  A  list  of^ti  tie  V  or  other  permits 
issued,  amended,  revised,  or  revoked 
since  approval  or  since  the  immediately 
previous  EPA  rsview,  for  sources 
subject  to  a  Sta  e  rule,  program,  or 
requirement  ap  proved  under  this 
subpart. 
•        •        •        *        • 

(2)  Upon  request  by  the 
Administrator,  the  State  shall 
demonstrate  th^t  each  State  rule, 
program,  or  reqluirement  applied  to  an 
affected  source  or  category  of  sources  is 
achieving  equivalent  or  greater  emission 


reductions  as  the  otherwise  applicable 
Federal  rule,  emission  limitation,  or 
standard, 
(b)*  *  • 

(1)  If  the  Administrator  has  reason  to 
believe  that  a  State  is  not  adequately 
implementing  or  enforcing  an  approved 
rule,  program,  or  requirement  according 
to  the  criteria  of  this  subpart  or  that  an 
approved  rule,  program,  or  requirement 
is  not  achieving  emission  reductions 
that  are  equivalent  to  or  greater  than  the 
otherwise  applicable  Federal  rule, 
emission  standard  or  requirements,  the 
Administrator  will  so  inform  the  State 
in  writing  and  will  identify  the  reasons 
why  the  Administrator  believes  that  the 
State's  rule,  program,  or  requirement  is 
not  adequate.  *  *   * 

(2)  *  •   *  If  the  State  does  not  correct 
the  identified  deficiencies  within  90 
days  after  receiving  revised  notice  of 
deficiencies,  the  Administrator  shall 
withdraw  approval  of  the  State's  rule, 
program,  or  requirement  upon  a 
determination  that: 

•        •        •        *        • 

(ii)  The  State  is  not  adequately 
implementing  or  enforcing  the  approved 
rule,  program,  or  requirement,  or  . 

(iii)  An  approved  rule,  program,  or 
requirement  is  not  achieving  emission 
reductions  that  are  equivalent  to  or 
greater  than  the  otherwise  applicable 
Federal  rule. 

(3)  The  Administrator  may  withdraw 
approval  for  part  of  a  rule,  program,  or 
requirement,  or  for  an  entire  rule, 
program,  or  requirement. 

(4)  Any  State  rule,  program,  or 
requirement,  or  portion  thereof  for 
which  approval  is  withdrawn  is  no 
longer  federally  enforceable.  *  *  * 

(i)  Upon  withdrawal  of  approval,  the 
Administrator  will  publish  an 
expeditious  schedule  for  sources  subject 
to  the  previously  approved  State  rule, 
program,  or  requirement  to  come  into 
compliance  with  applicable  Federal 
requirements.  *  *  * 

(ii)  Upon  withdrawal,  the  State  shall 
reopen,  under  the  provisions  of  §  70.7(f) 
or  §  71.7(1)  of  this  chapter,  the  title  V 
permit  of  each  source  subject  to  the 
previously  approved  rules,  programs,  or 
requirements  in  order  to  assure 
compliance  through  the  permit  with  the 
applicable  requirements  for  each  source. 

(iii)  If  the  Administrator  withdraws 
approval  of  State  rules,  programs,  or 
requirements  applicable  to  sources  that 
are  not  subject  to  title  V  permits,  the 
applicable  State  rules,  programs,  or 
requirements  are  no  longer  federally 
enforceable. 

(iv)  If  the  Administrator  withdraws 
approval  of  a  portion  of  a  State  rule, 
program,  or  requirement,  other 


approved  portions  of  the  State  rule, 
program,  or  requirement  that  are  not 
withdrawn  shall  remain  in  effect. 

***** 

(6)  A  State  may  submit  a  new  rule, 
program,  or  requirement,  or  portion 
thereof  for  approval  after  the 
Administrator  has  withdrawn  approval 
of  the  State's  rule,  program,  or 
requirement,  or  portion  of  a  rule, 
program,  or  requirement.  The 
Administrator  will  determine  whether 
the  new  rule,  program,  or  requirement 
or  portion  thereof  is  approvable 
according  to  the  criteria  and  procedures 
of  §  63.91  and  §  63.92,  §  63.93  or  §  63.94, 
§  63.95,  or  §  63.97,  as  appropriate. 

(7)  A  State  may  voluntarily  withdraw 
from  an  approved  State  rule,  program, 
or  requirement  or  portion  thereof  by 
notifying  the  Administrator  and  all 
affected  sources  subject  to  the  rule, 
program,  or  requirement  and  providing 
notice  and  opportunity  for  comment  to 
the  public  within  the  State. 

(i)  Upon  voluntary  withdrawal  by  a 
State,  the  Administrator  will  publish  a 
timetable  for  sources  subject  to  the 
previously  approved  State  rule, 
program,  or  requirement  to  come  into 
compliance  with  applicable  Federal 
requirements. 

(ii)  Upon  voluntary  withdrawal,  the 
State  must  reopen  and  revise  the  title  V 
permits  of  all  sources  affected  by  the 
withdrawal  as  provided  for  in  this 
section  and  §  70.7(f)  and  §  71.7(f)  of  this 
chapter,  and  the  Federal  rule,  emission 
standard,  or  requirement  that  would 
have  been  applicable  in  the  absence  of 
approval  under  this  subpart  wall  become 
the  applicable  requirement  for  the 
source. 
***** 

10.  Add  §  63.97  to  read  as  follows: 

§  63.97    Approval  of  a  State  program  that 
substitutes  for  section  112  requirements. 

Under  this  section,  a  State  may  seek 
approval  of  a  State  program  to  be 
implemented  and  enforced  in  lieu  of 
specified  existing  or  future  Federal 
emission  standards  or  requirements 
promulgated  under  sections  112(d), 
112(f),  or  112(h).  A  State  may  not  seek 
approval  under  this  section  for  a 
program  that  implements  and  enforces 
section  112(r)  requirements. 

(a)  Up-front  approval  process.  (1) 
Within  21  days  after  receipt  of  a 
complete  request  for  approval  of  a  State 
program  submitted  only  under 
paragraph  (b)(1)  of  this  section,  the 
Administrator  will  seek  public  comment 
for  21  days  on  the  State  request. 

(2)  Within  45  days  after  receipt  of  a 
complete  request  for  approval  of  a  State 
program  submitted  under  both 
paragraphs  (b)(1)  and  (b)(2)  of  this 
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section,  the  Administrator  will  seek 
public  comment  for  a  minimum  of  21 
days  on  the  State  request. 

(3)  The  Administrator  will  require 
that  comments  be  submitted 
concurrently  to  the  State. 

(4)  If,  after  review  of  all  public 
comments,  and  State  responses  to 
comments  submitted  to  the 
Administrator  within  14  days  of  the 
close  of  the  public  comment  period  in 
the  case  of  submittals  only  under 
paragraph  (b)(1),  or  30  days  of  the  close 
of  the  public  comment  period  in  the 
case  of  submittals  under  both 
paragraphs  (b)(1)  and  (b)(2),  the 
Administrator  finds  that  the  criteria  of 
paragraph  (b)  of  this  section  and  the 
criteria  of  §  63.91  are  met,  the 
Administrator  will  approve  or  partially 
approve  the  State  program.  The 
approved  State  program  will  be 
published  in  the  Federal  Register  and 
incorporated,  directly  or  by  reference,  in 
the  appropriate  subpart  of  part  63. 

(5)  It  the  Administrator  finds  that  any 
of  the  criteria  of  paragraph  (b)  of  this 
section  or  §  63.91  have  not  been  met,  the 
Administrator  will  partially  approve  or 
disapprove  the  State  program. 

(6)  The  Administrator  will  either 
approve,  partially  approve,  or 
disapprove  the  State  request: 

(i)  Within  90  days  after  receipt  of  a 
complete  request  for  approval  of  a  State 
program  submitted  under  paragraph 
(b)(1)  of  this  section;  or 

(ii)  Within  180  days  after  receipt  of  a 
complete  request  for  approval  of  a  State 
program  submitted  under  both 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(b)  Criteria  for  up-front  approval.  Any 
request  for  program  approval  under  this 
section  shall  meet  all  of  the  criteria  of 
this  paragraph  and  §  63.91  before 
approval. 

fl)  For  every  request  for  program 
approval  under  this  section,  the  State 
shall  provide  the  Administrator  with  an 
identification  of  the  specific  source 
categories  listed  pursuant  to  section 
112(c)  and  an  identification  of  all 
existing  and  future  section  112  emission 
standards  or  other  requirements  for 
which  the  State  is  seeking  authority  to 
implement  and  enforce  alternative 
requirements  under  this  section. 

12)  In  addition,  the  State  may  provide 
the  Administrator  with  one  or  more  of 
the  following  program  elements  for 
approval  under  this  paragraph: 

li)  Alternative  requirements  in  State 
rules,  regulations,  or  general  permits  (or 
other  enforceable  mechanisms)  that 
apply  generically  to  one  or  more 
categories  of  sources  and  for  which  the 
State  seeks  approval  to  implement  and 
enforce  in  lieu  of  specific  existing 


Federal  section  112  emission  standards 
or  requirements.  The  Administrator  may 
approve  or  disapprove  the  alternative 
requirements  in  these  rules,  regulations, 
or  permits  when  she  approves  or 
disapproves  the  State's  up-front 
submittal  under  this  paragraph.  In  the 
future,  after  new  Federal  emission 
standards  or  requirements  are 
promulgated,  the  State  may  extend  the 
applicability  of  approved  generic 
alternative  requirements  to  additional 
source  categories  by  repeating  the 
approval  process  specified  in  paragraph 
(a)  of  this  section.  To  be  approvable,  any 
request  for  approval  of  generic 
alternative  requirements  during  the  up- 
front approval  process  shall  meet  the 
criteria  in  paragraph  (d)  of  this  section. 

(ii)  A  description  of  the  mechanism{s) 
that  is  (are)  enforceable  as  a  matter  of 
State  law  that  the  State  will  use  to 
implement  and  enforce  alternative 
requirements  for  area  sources.  The 
mechanisms  that  may  be  approved 
under  this  paragraph  include,  but  are 
not  limited  to,  rules,  regulations,  and 
general  permits  that  apply  to  categories 
of  sources.  The  State  shall  demonstrate 
to  the  Administrator  that  the  State  has 
adequate  resources  and  authorities  to 
implement  and  enforce  alternative 
section  112  requirements  using  the  State 
mechanism(s). 

(c)  Approval  process  for  alternative 
requirements.  (1)  After  promulgation  of 
a  Federal  emission  standard  or 
requirement  for  which  the  State  has 
program  approval  under  this  section  to 
implement  and  enforce  alternative 
requirements,  the  State  shall  provide  the 
Administrator  with  alternative 
requirements  that  are  sufficient,  in  the 
Administrator's  judgement,  to  allow  the 
Administrator  to  determine  equivalency 
under  paragraph  (d)  of  this  section.  The 
alternative  requirements  shall  reflect  all 
of  the  requirements  of  the  otherwise 
applicable  Federal  section  112  emission 
standard  or  requirement,  including  any 
alternative  requirements  that  the  State  is 
seeking  to  implement  and  enforce. 
Alternative  requirements  submitted  for 
approval  under  this  paragraph  shall  be 
contained  in  rules,  regulations,  general 
permits,  or  other  mechanisms  that  apply 
to  and  are  enforceable  under  State  law 
for  categories  of  sources.  State  policies 
are  not  approvable  under  this  section 
unless  and  until  they  are  incorporated 
into  specific,  enforceable,  alternative 
requirements  in  rules,  permits,  or  other 
mechanisms  that  apply  to  categories  of 
sources. 

(2)  The  Administrator  will  notify  the 
State  within  30  days  of  receipt  of  a 
request  for  approval  imder  this 
paragraph  as  to  whether  the  request  for 
approval  is  complete  according  to  the 


criteria  in  paragraph  (d)  of  this  section. 
If  a  request  for  approval  is  incomplete, 
in  his  or  her  notification  to  the  State,  the 
Administrator  will  specify  the  deficient 
elements  of  the  State's  request. 

(3)  Within  45  days  after  receipt  of  a 
complete  request  for  approval  under 
this  paragraph,  the  Administrator  will 
seek  public  comment  for  a  minimum  of 
21  days  on  the  State  request  for 
approval.  The  Administrator  will 
require  that  comments  be  submitted 
concurrently  to  the  State. 

(4)  If,  after  review  of  public  comments 
and  any  State  responses  to  comments 
submitted  to  the  Administrator  within 
21  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  paragraph  (d)  of 
this  section  and  the  criteria  of  §  63.91 
are  met,  the  Administrator  will  approve 
the  State's  alternative  requirements.  The 
approved  alternative  requirements  will 
be  published  in  the  Federal  Register 
and  incorporated,  directly  or  by 
reference,  in  the  appropriate  subpart  of 
partes. 

(5)  If  the  Administrator  finds  that  any 
of  the  requirements  of  paragraph  (d)  of 
this  section  or  §63.91  have  not  been 
met,  the  Administrator  will  partially 
approve  or  disapprove  the  State's 
alternative  requirements.  For  any 
disapprovals,  the  Administrator  will 
provide  the  State  with  the  basis  for  the 
disapproval  and  what  action  the  State 
can  take  to  make  the  alternative 
requirements  approvable. 

(6)  Within  180  days  of  receiving  a 
complete  request  for  approval  under 
this  paragraph,  the  Administrator  will 
either  approve,  partially  approve,  or 
disapprove  the  State  request. 

(7)  Nothing  in  this  section  precludes 
the  State  from  submitting  alternative 
requirements  for  approval  under  this 
paragraph  at  the  same  time  the  State 
submits  its  program  to  the 
Administrator  for  up-front  approval 
under  paragraph  (a)  of  this  section, 
provided  that  the  Federal  emission 
standards  or  requirements  for  which  the 
State  submits  alternative  requirements 
are  promulgated  at  the  time  of  the 
State's  submittal.  If  the  State  submits 
alternative  requirements  for  approval  at 
the  same  time  the  State  submits  its 
program  for  approval,  the  Administrator 
will  have  45  days,  rather  than  30  days, 
after  receiving  a  complete  request  for 
approval  to  seek  public  comment  on  the 
State  request.  If  the  Administrator  finds 
that  the  criteria  of  §  63.91  and  the 
criteria  of  paragraphs  (b)  and  (d)  of  this 
section  are  met,  the  Administrator  will 
approve  both  the  State  program  and  the 
alternative  requirements  within  180 
days  of  receiving  a  complete  request  for 
approval.  Alternatively,  following  up- 
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front  approval  the  State  may  submit 
alternative  requirements  for  approval 
under  this  pai^graph  at  any  time  after 
promulgation  bf  the  Federal  emission 
standards  or  rtquirements. 

(d)  Approval  criteria  for  alternative 
requirements.  lAny  request  for  approval 
under  this  paragraph  shall  meet  the 
following  critaria.  Taken  together,  the 
criteria  in  this  paragraph  describe  the 
minimum  coments  of  a  State's 
equivalency  demonstration  for  a 
promulgated  Inderal  section  112 
emission  stanqard  or  requirement.  To  be 
approvable,  thfe  State  submittal  must 
contain  sufhcifent  detail  to  allow  the 
Administrator  ito  make  a  determination 
of  equivalency!  between  the  State's 
alternative  req^iirements  and  the  Federal 
requirements.  Each  submittal  of 


alternative  requirements  for  a  category 
of  sources  shall: 

(1)  Include  copies  of  all  State  rules, 
regulations,  permits,  implementation 
plans,  or  other  enforceable  mechanisms 
that  contain  the  alternative 
requirements  for  which  the  State  is 
seeking  approval.  These  documents 
shall  also  contain  requirements  that 
reflect  all  of  the  requirements  of  the 
otherwise  applicable  Federal  section 
112  emission  standard(s)  or 
requirement(s)  for  which  the  State  is  not 
submitting  alternatives.  The  State  shall 
identify  for  the  Administrator  the 
specific  requirements  with  which 
sources  in  a  source  category  are  required 
to  comply  including  the  specific 
alternative  requirements. 

(2)  Identify  specifically  how  the 
alternative  requirements  are  the  same  as 


or  differ  from  the  requirements  in  the 
otherwise  applicable  Federal  emission 
standard(s)  or  requirement(s)  (including 
any  applicable  requirements  in  subpart 
A  or  other  subparts  or  appendices  of 
this  part).  The  State  shall  provide  this 
identification  in  a  side-by-side 
comparison  of  the  State's  requirements 
and  the  requirements  of  the  Federal 
emission  standard(s)  or  requirement(s). 

(3)  The  State  shall  provide  the 
Administrator  with  detailed 
documentation  that  demonstrates  the 
State's  belief  that  the  alternative 
requirements  meet  the  criteria  specified 
in  §  63.93(b)  of  this  subpart,  i.e.,  that  the 
alternative  requirements  are  at  least  as 
stringent  as  the  otherwise  applicable 
Federal  requirements. 

[PR  Doc.  99-8  Filed  1-11-99;  8:45  am] 
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DEPARTMENf  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

Minerals  Management  Service 

30  CFR  Parts  ^08,  241,  242,  243,  250, 
and  290 

43  CFR  Part  4 
RiN  101(>-AC21 

Appeals  of  MMS  Orders 

AGENCIES:  Ofnie  of  Hearings  and 
Appeals  (OHAJ  and  Minerals 
Management  Service  (MMS),  Interior. 
ACTION:  Proposed  rulemaking. 

summary:  The  bfSce  of  Hearings  and 
Appeals  and  tl^e  Minerals  Management 
Service  proposte  to  amend  their  rules 
governing  the  appeal  of  orders  from 
both  the  MMS'p  Royalty  Management 
Program  and  MMS's  Offshore  Minerals 
Management  Ptogram.  Also  included  in 
this  proposed  i^lemaking  are  new 
regulations  go\ieming  the  issuance  of 
royalty  orders  4nd  the  ability  of 
appellants  in  royalty  appeals  to 
demonstrate  H^ancial  solvency  in  lieu 
of  posting  a  sufety  in  accordance  with 
the  Federal  Oil;  and  Gas  Royalty 
Simplification  6nd  Fairness  Act  of  1996, 
and  new  regulations  to  collect 
processing  fees, 

DATES:  Comments  must  be  submitted  on 
or  before  Marck  15.  1999.  MMS  will 
publish  a  sepamte  document  notice  in 
the  Federal  Re^ster  indicating  date  and 
location  of  a  workshop  regarding  this 
proposed  ruleitaking. 
ADDRESSES:  Written  comments 
regarding  this  proposed  rule  should  be 
sent  to  David  Sl  Cuzy,  Chief,  Rules  and 
Publications  Staff,  at  the  following 
addresses.        I 

For  commenis  sent  via  the  U.S.  Postal 
Service  use:  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165  MS  3021J.  Denver,  CO  80225- 
0165.  Courier  o(r  overnight  delivery 
address  is:  Building  85,  Room  A-613, 
Denver  Federal  Center,  Denver.  CO 
80225:  or  e-mail 
RMP.commentl@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Stftff,  telephone  (303)  231- 
3432.  FAX  (303)  231-3385.  e-Mail 
David.Guzy@mins.gov. 
SUPPLEMENTARY  INFORMATION:  We  will 
post  public  coitments  after  the 
comment  period  closes  on  the  Internet 
at  http://www.lmp.nims.gov  or  contact 
David  S.  Guzy,  thief.  Rules  and 
Publications  St»ff,  telephone  (303)  231- 
3432.  FAX  (303)  231-3385. 


I.  General  Background 

In  May  1994,  MMS  began  a 
comprehensive  review  of  its 
administrative  appeals  process, 
particularly  as  it  relates  to  appeals 
involving  orders  or  decisions  issued  by 
the  Royalty  Management  Program 
(RMP).  As  part  of  that  review,  MMS 
held  several  informal  meetings  with 
State,  tribal,  and  industry 
representatives  to  discuss  the  problems 
and  possible  solutions  within  the 
appeals  process.  The  principal  problems 
identified  included  the  length  of  the 
appeals  process,  sometimes  taking 
several  years  to  resolve  a  case,  and  the 
excessive  costs  of  the  process  to  both 
MMS  and  appellants. 

On  August  13,  1996,  the  President 
signed  the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act,  Pub.  L. 
104-185,  as  corrected  by  Pub.  L.  104- 
200  (RSFA).  Section  4  of  RSFA 
amended  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982 
(FOGRMA),  30  U.S.C.  1701  et  seq.,  and 
added  a  new  FOGRMA  §  115(h),  30 
U.S.C.  1724(h),  governing  the 
Department's  process  for  resolving 
appeals  of  MMS  orders  or  decisions 
involving  royalties  and  other  payments 
due  on  Federal  oil  and  gas  leases.  For 
appeals  involving  Federal  oil  and  gas 
leases  covered  by  this  new  provision, 
the  Department  has  33  months  from  the 
date  a  proceeding  is  commenced  to 
complete  all  levels  of  administrative 
review.  If  the  Department  does  not 
decide  the  appeal  within  33  months,  the 
appeal  is  deemed  decided  either  for  or 
against  the  Department,  depending  on 
the  type  of  order  and  the  monetary 
amount  at  issue  in  the  appeal.  The  33- 
month  deadline  does  not  apply  to 
appeals  involving  Indian  leases  or 
Federal  leases  for  minerals  other  than 
oil  and  gas.  As  a  result  of  this  MMS 
review  and  the  new  legislation,  MMS 
announced  a  proposed  rule  in  the 
Federal  Register  on  October  28,  1996. 
The  proposed  regulation  provided  for 
amendments  to  30  CFR  part  290.  On 
December  31,  1997,  MMS  announced 
that  it  intended  to  withdraw  the  October 
28,  1996,  proposed  rule  when  it 
published  a  revised  notice  of  proposed 
rule  responding  to  the  Royalty  Policy 
Committee  (RPC)  report.  62  FR  68244. 
Accordingly  we  hereby  withdraw  the 
October  28, 1996,  proposed  rule. 

In  1995,  the  Department  of  the 
Interior  (DOI)  established  a  RPC  under 
the  Minerals  Management  Advisory 
Board.  The  RPC's  purpose  is  to  provide 
advice  to  the  Secretary  on  the 
Department's  management  of  Federal 
and  Indian  mineral  leases,  revenues, 
and  other  minerals-related  policies.  The 


RPC  includes  representatives  from 
States,  Indian  tribes  and  allottee 
organizations,  minerals  industry 
associations.  Federal  agencies  and  the 
public.  At  the  RPC's  first  meeting  in 
September  1995,  it  established  eight 
Subcommittees,  including  the  Appeals 
and  Alternative  Dispute  Resolution 
(ADR)  Subcommittee  (Subcommittee). 
The  Subcommittee  was  created  to  make 
recommendations  to  the  RPC  to  improve 
the  processes  involving  appeals  and 
alternative  dispute  resolution. 
Membership  in  the  Subcommittee 
included  eleven  representatives  from 
industry,  five  representatives  from 
States,  and  two  representatives  from 
Indian  tribes.  In  addition  to  the  voting 
members,  the  Subcommittee  benefitted 
from  the  participation  of  several  other 
persons  as  non-voting  members  and  of 
two  employees  of  MMS  as  staff  to  the 
Subcommittee.  The  Subcommittee 
agreed  that  the  principal  purpose  of  the 
MMS  administrative  appeals  process 
should  be  the  expecUtious  and 
independent  review  of  appeals. 

The  Subcommittee  recognized  that 
the  MMS  appeals  process  had  been 
imder  criticism  and  serious  review  since 
1994  and  believed  that  substantial 
reform  was  needed.  Some  of  the 
problems  the  Subcommittee  identified 
in  the  existing  appeals  process  were: 

1.  Lack  of  timely  resolution; 

2.  Lack  of  clarity  in  some  orders; 

3.  Perceived  lack  of  independence 
and  unfairness  of  MMS  Director-level 
appeals  decisions  due  to  the  internal 
clearance  process  and  communication 
within  the  Department  between  those 
involved  in  making  the  initial  decision 
and  those  involved  in  making  the 
decision  on  appeal; 

4.  Policy  uncertainty — some  orders 
issued  without  MMS  having  clearly 
decided  and  explained  policy  issues; 

5.  Inability  oi  the  appellant  to 
determine  what  the  administrative 
record  for  the  order  contains; 

6.  Allegedly  conflicting  roles  of  the 
Solicitor's  Office  in  satisfying 
institutional  needs  (assisting  in  setting 
policy  and  overall  litigation  strategy) 
and  acting  as  a  legal  advocate  for  MMS; 
and 

7.  Duplication  of  effort  between  the 
MMS  Director  and  Interior  Board  of 
Land  Appeals  (IBLA)  levels  of  review. 

Throughout  its  review  of  the  appeals 
process,  the  Subcommittee  insisted  that 
its  recommendations  needed  to  meet 
certain  principles.  Any  changes  in  the 
process: 

1.  Could  not  substantially  harm  the 
position  of  MMS; 

2.  Would  need  to  ensure  that  the 
process  would  be  completed  vdthin  33 
months; 
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3.  Should  encourage  the  parties  to 
develop  the  facts,  clarify  the  issues,  and 
resolve  disputes  at  the  earliest  possible 
opportunity; 

4.  Would  have  to  reduce  the  costs  of 
the  process  to  the  participants: 

5.  Would  clarify  the  role  of  Indian 
lessors  as  parties;  and 

6.  Would  clarify  delegated  State 
participation. 

The  RPC  unanimously  adopted  and 
approved  the  recommendation  of  the 
RJPC  Appeals  and  ADR  Subcommittee 
and  submitted  a  report  (RPC  Report)  to 
the  Secretary  of  the  Interior  on  March 
27, 1997.  The  RPC  Report  recommended 
a  number  of  specific  steps  involving 
both  appeals  and  ADR  processes.  The 
RPC  recommended  changing  the  current 
two-stage  appeals  process  into  a  one- 
stage  IBLA  administrative  appeal 
process  designed  to  solve  the  problems 
and  meet  the  principles  identified 
above.  The  Subcommittee 
recommended  that: 

1.  MMS  resolve  all  fundamental 
policy  questions  before  it  or  a  delegated 
State  issues  an  order; 

2.  DO!  encourage  the  resolution  of 
disputes  without  completing  the  formal 
administrative  appeals  process; 

3.  E)OI  clarify  the  standing  of  Indian 
lessors  and  "States  concerned"  with 
respect  to  the  administrative  appeals 
process; 

4.  DOI  change  the  structiu«  of  the 
administrative  appeals  process,  so  that 
appeals  of  MMS,  State,  or  tribal  orders 
are  taken  to  the  IBLA,  under  a  special 
set  of  rules  applicable  to  royalty 
appeals;  and 

5.  DOI  specify  the  differences  in 
appeals  involving  Indian  leases  and 
Federal  leases  for  minerals  other  than 
oil  and  gas  because  the  provisions  of 
RSFA  do  not  apply  to  those  leases. 

On  September  22,  1997,  the  Secretary 
accepted  the  RPC  Report  for 
implementation  with  some  changes  and 
clarifications.  This  proposed  rule  is 
based  primarily  on  the  RPC  Report  and 
the  changes  and  clarifications  identified 
in  the  Secretary's  letter  dated  September 
22, 1997. 

To  implement  the  RPC 
recommendations,  as  modified  by  the 
Secretary's  letter,  MMS  formed  a 
regulation  writing  team  comprised  of 
representatives  from  MMS,  the  IBLA, 
the  Office  of  the  Solicitor,  and  State 
audit  offices.  That  team  drafted  the 
proposed  rule  with  the  goal  of 
developing  an  appeals  process 
implementing  the  RPC's 
recommendations  in  accordance  with 
the  Secretary's  changes  and 
clarifications. 

During  the  drafting  process,  the  team 
members  heard  concerns  about  whether 


the  result  of  the  recommendations  of  the 
RPC  will  actually  advance  the  RPC's 
primary  goal:  namely,  timely  and 
efficient  resolution  of  appeals.  The  pre- 
briefing  procedures  in  the  proposed  rule 
are  complex  in  order  to  meet  the 
following  goals: 

(1)  Implement  RSFA  provisions 
setting  time  limits  on  appeals  and 
requiring  at  least  one  settlement 
conference  for  each  appeal; 

(2)  Respond  to  other  RSFA  provisions 
regarding  orders  and  the  roles  of  lessees 
when  their  designees  receive  orders; 

(3)  Coordinate  RSFA  time  limits  with 
other  provisions  of  the  rule;  and 

(4)  Respond  to  recommendations  of 
the  RPC  involving  enhanced 
participation  of  Indian  lessors  and 
delegated  States  in  the  appeals  process; 
continued  ability  of  the  MMS  Director 
to  recommend  whether  to  conciu-  with, 
modify  or  rescind  orders;  and  continued 
ability  of  Assistant  Secretaries  to  decide 
appeals. 

An  example  of  a  scenario  illustrating 
the  complexity  of  the  proposed  rule 
would  be  when  the  MMS  Director 
modifies  an  order  and  the  delegated 
State  disagrees  with  the  modification 
and  intervenes.  Assume  in  the  example 
that  both  the  appellant  and  MMS  wish 
to  file  documents  not  contained  in  the 
record  they  certified  under  §  4.919  or  to 
add  issues  not  contained  in  the  "Joint 
Statement  of  Facts  and  Issues"  (this  is 
often  the  case  under  the  ciurent  process 
and  is  possible  imder  the  proposed 
appeals  process).  As  a  result  of  the 
expedited  briefing  process  imder  the 
proposed  rule,  in  the  example,  MMS 
and  the  delegated  State  would  each  file 
up  to  seven  substantive  documents  (i.e. 
briefs,  replies,  responses,  requests, 
surreplies),  and  the  app>ellant  would  file 
up  to  six  substantive  dociunents,  all  in 
less  than  foiu-  months.  The  IBLA  may 
have  to  issue  two  orders  regarding  the 
record  prior  to  its  final  decision,  and  to 
consider  up  to  twenty  substantive 
pleadings  in  order  to  arrive  at  its  final 
decision.  (The  current  process  usually 
involves  three  or  four  substantive 
pleadings  and  a  single  decision  by  the 
IBLA.)  While  this  example  does  not 
reflect  the  proposed  process  in  its 
simplest  form,  even  more  complicated 
processes  are  possible.  Therefore,  in 
cases  such  as  this  example,  the  pre- 
briefing  procedures  and  more  formal 
IBLA  processes  described  in  this 
proposed  rulemaking  will  add  expense 
to  the  appeal  process  for  both  appellants 
and  MMS. 

In  recent  years  under  the  existing 
process  the  MMS  Director  has  been 
deciding  an  average  of  approximately 
213  appeals  per  year.  Approximately  75 
of  these  (35%)  are  appealed  to  IBLA. 


Thus,  imder  the  current  process,  a 
minority  of  MMS  Director's  decisions 
are  appealed  to  IBLA. 

Also,  in  recent  years,  we  estimate  that 
it  has  taken  the  IBLA,  on  average,  about 
18  months  to  issue  a  decision  (counting 
from  the  date  an  MMS  royalty  appeal  is 
fully  briefed  and  ripe  for  decision).  This 
number  is  based  on  data  from  the 
IBLA's  docketing  system. 

The  proposed  rule  is  likely  to  increase 
the  IBLA's  workload,  on  average,  for 
individual  royalty  appeals.  Under  the 
proposed  rule,  the  IBLA  would  have  to 
issue  a  decision  in  every  appeal  that  is 
not  resolved  or  settled  by  N^S  and  the 
appellant  or  decided  by  an  Assistant 
Secretary.  Even  assuming  that  the 
IBLA's  docket  load  does  not  increase 
under  the  proposed  rule,  the  IBLA  will 
have  to  issue  a  decision  in  a  royalty 
appeal  every  6  days  in  order  to  meet  the 
33-month  deadline.  This  figure  is  based 
on  75  royalty  appeals  per  year  to  the 
IBLA  and  430  days  to  decide  those 
appeals  (20  months  less  weekends  and 
holidays).  It  does  not  include  the  130 
royalty  appeals  currently  pending  before 
the  IBLA,  of  which  81  are  subject  to 
RSFA's  33-month  deadline. 

Any  additional  workload  also  could 
affect  IBLA's  ability  to  timely  decide 
appeals  affecting  Bureau  of  Land 
Management  (BLM)  and  Office  of 
Siuface  Mining  programs,  as  well  as 
appeals  of  royalty  issues  which  are  not 
subject  to  RSFA's  33-month  deadline. 
The  Department's  Office  of  the  Inspector 
General  (OIG)  is  ciurently  conducting 
an  audit  that  is  expected  to  address  the 
timeliness  of  IBLA's  disposition  of  MMS 
royalty  appeals.  OIG  is  expected  to  issue 
a  draft  audit  report  before  this  rule 
becomes  final,  and  its  report  may 
provide  information  that  would  be 
useful  in  evaluating  the  implications  of 
this  proposed  rule  as  well  as  any 
possible  alternative  proposals. 

We  recognize  that  there  are 
deficiencies  in  the  current  process.  We 
encoiuage  conunents  on  whether  and 
how  the  procedures  recommended  in 
the  RPC  Report  might  serve  to,  or  be 
modified  to,  make  the  appeal  process 
more  efficient  and  effective.  We  invite 
comment  on  whether  alternatives  to  the 
proposed  rule  might  reach  the  goal  of 
the  Royalty  Policy  Committee  by  a 
simpler  route  than  the  processes  set 
forth  in  the  proposed  rulemaking. 

We  specifically  request  comment  on 
whether,  as  an  alternative  to  the 
procedures  described  in  this  proposed 
rulemaking,  the  current  two- level 
administrative  appeal  process  should  be 
retained,  with  amendments.  These 
amendments  would: 

(a)  Implement  the  RSFA  requirements 
for  settlement  conferences  and  default 
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decisions  if « ppeals  are  not  resolved 
within  33  m(  inths  of  their 
commencera  jnt  (similar  to  those 
contained  in  this  rulemaking  imder 
§§4.906.  4.907,  4.911-4.913,  4.924- 
4.926,  4.950.  4.951,  4.954,  4.956,  4.957, 
and  4.970-4.1972): 

(b)  Establish  procedures  for  lessees  to 
appeal  notices  sent  to  designees;  and 

(c)  Incorpc  rate  internal  time 
constraints  for  appeals  pending  before 
the  MMS  Diiiector  to  ensure  that  the 
Department  decides  appeals  within  the 
RSFA  33-mo|ith  deadline,  such  as  those 
previously  proposed,  see  61  FR  33607 
(1996).  I 

However,  retaining  the  current  process, 
with  amendiiients,  might  not  address 
other  goals  of  the  RPC. 

Several  portions  of  this  proposed  rule 
would  implehient  the  RPC 
recommendaltions.  First,  the  new 
proposed  43  CFR  part  4,  subpart  J  would 
establish  a  nf  w  procedure  for  appeals  of 
royalty  ordei^.  The  current  regulations 
at  30  CFR  part  290  and  43  CFR  part  4, 
subpart  E  would  no  longer  apply  to 
appeals  of  royalty  orders.  Under  the 
new  proposed  process,  MMS's  role 
would  be  limited  to  record  development 
and  settlement  discussions  at  an  early 
stage  of  the  process  and  to  deciding 
whether  to  modify  or  rescind  orders 
prior  to  argufient  at  the  IBLA  or  to  an 
Assistant  Secretary.  The  IBLA  (or  an 
Assistant  Secretary)  would  decide  cases 
under  a  new,  modified  IBLA  appeals 
process,  and  RSFA  time  limits  would  be 
imposed  on  appeals  that  are  subject  to 
that  Act. 

Second,  thp  new  proposed  30  CFR 
part  242  woidd  establish  procedures  for 
orders  that  MMS  and  delegated  States 
issue.  The  naw  part  242  would  respond 
to  the  RPC  recommendations  on  how 
MMS  and  delegated  States  should 
communicate  their  preliminary  audit 
findings  and  issue  orders.  See  RPC 
Recommendations  at  paragraphs  5-7. 
The  general  Principle  behind  this  part  is 
that  MMS  and  delegated  States  should 
clearly  comnlunicate  specific 
information  $bout  the  basis  for  orders. 
This  part  also  would  establish 
procedures  f(^r  Indian  lessors  to  request 
formally  that  MMS  take  actions  with 
respect  to  thair  leases.  That  would  help 
to  implement  die  RPC  recommendation 
that  the  new  ^gulations  clarify  the 
standing  andi  role  of  Indian  lessors  in 
the  appeals  process.  See  RPC  Report  at 
page  10.  In  addition,  this  part  would 
incorporate  dertain  RSFA  provisions 
regarding  orders  and  orders  to  perform 
restructured  accounting  and  regarding 
notifying  lessees  when  orders  are  sent  to 
the  persons  designated  by  the  lessees  to 
pay  their  royalties.  Finally,  this  part 


would  incorporate  appeals  and  service 
requirements  that  currently  are  found  at 
30  CFR  part  243. 

Third,  the  proposed  revision  of  30 
CFR  part  243  would  implement  changes 
that  RSFA  made  to  requirements  for 
staying  orders  pending  appeal.  RSFA 
§  4(a)  amended  FOGRMA  to  add  a  new 
§  115(1),  30  U.S.C.  1724(1),  "Stay  of 
Payment  Obligation  Pending  Review." 
Section  115(1)  allows  any  person  (as  that 
term  is  defined  by  FOGRMA  §  102  (12)), 
who  MMS  or  a  delegated  State  orders  to 
pay  any  obligation  (other  than  an 
"assessment")  subject  to  RSFA,  to 
demonstrate  that  the  person  is 
"financially  solvent."  Under  the 
proposed  ride,  if  MMS  determines  that 
the  person  is  financially  solvent,  the 
person  is  entitled  to  a  stay  of  an  order 
(other  than  one  to  pay  an  assessment) 
without  posting  a  bond  or  other  surety 
instrument  pending  an  administrative  or 
judicial  proceeding.  If  the  person  is 
unable  to  demonstrate  fincmcial 
solvency,  the  Secretary  will  require  a 
bond  or  other  siu^ty  instnmient 
satisfactory  to  cover  the  obligation.  The 
proposed  regulations  would  explain  the 
process  and  standards  for  demonstrating 
financial  solvency.  As  part  of  those 
proposed  regulations,  MMS  also  is 
rewriting  30  CFR  part  243  in  "plain 
language"  and  revising  it  to  eliminate 
references  to  30  CFR  part  290. 

Because  MMS  is  eliminating  appeals 
to  die  MMS  Director  under  30  CFR  part 
290  for  RMP  orders,  MMS  rewrote  diat 
part  to  only  refer  to  appeals  of  the  MMS 
Offshore  Minerals  Management  Program 
(OMM).  MMS  determined  that  it  would 
be  advantageous  to  amend  its  process 
for  appeals  from  decisions  by  officials  of 
OMM  at  the  same  time  it  proposes  the 
revisions  to  the  RMP  appeals  process. 
The  proposed  OMM  appeals  process  is 
patterned  after  the  process  the  BLM  uses 
for  appeals  of  BLM  officials'  decisions 
because  they  have  similar 
responsibilities  with  respect  to  onshore 
Federal  and  Indian  trust  lands.  We 
request  comments  on  whether  we 
should  adopt  this  process  for  offshore 
appeals  or  whether  we  should  retain  the 
cvurent  process. 

The  Departmental  team  that  drafted 
the  proposed  appeals  rule  received 
public  input  initially  from  the  Royalty 
Pohcy  Committee,  as  described  above, 
and  also  conducted  two  public 
workshops  and  five  outreach  sessions 
with  Indian  tribes  and  individual  Indian 
mineral  owners.  The  two  public 
workshops  were  held  in  Denver, 
Colorado  on  January  27,  1998,  and 
March  30,  1998.  These  workshops  were 
announced  in  the  Federal  Register  (62 
FR  68244,  December  31,  1997,  and  63 
FR  11634.  March  lo',  1998)  and  were 


attended  primarily  by  representatives  of 
natural  gas,  oil,  and  coal  producers, 
including  representatives  both  of  large 
integrated  producers  and  of  smaller 
independent  producers.  The  team 
distributed  to  workshop  participants 
copies  of  preliminary  drafts  of  the 
proposed  rule  prior  to  the  sessions, 
thereby  providing  participants  an 
opportunity  to  prepare  specific 
questions,  suggestions,  and  comments. 

The  five  outreach  sessions  with 
Indian  lessors  were  as  follows: 

•  April  29,  1998,  Canadian, 
Oklahoma,  Muskogee  Area  Office.  This 
outreach  meeting  was  attended  by 
representatives  of  the  Cherokee  Nation, 
Choctaw  Nation,  and  Creek  Nation,  as 
well  as  many  individual  Indian  mineral 
owners  and  heirs.  BIA  Area  Office  and 
Agency  staff  also  attended; 

•  May  19,  1998,  Bismarck,  North 
Dakota,  Aberdeen  and  Billings  Area 
Offices.  BIA  Agency  representatives 
from  Cheyenne  River,  Fort  Berthold  and 
Standing  Rock  attended  this  meeting.  In 
addition,  tribal  members  from  the  Three 
Affiliated  Tribes  (Mandan,  Ankara,  and 
Hidatsa)  firom  Fort  Berthold  attended; 

•  May  20,  1998,  El  Reno,  Oklahoma, 
Concho  Agency.  This  outreach  meeting 
was  attended  by  individual  Indian 
mineral  owners  from  the  Concho  and 
Anadarko  areas.  BIA  Area  Office  and 
Agency  staff  also  attended: 

•  June  12,  1998,  Scottsdale,  Arizona, 
tribal  members  of  the  State  and  Tribal 
Audit  Committee.  This  outreach 
meeting  was  attended  by  representatives 
of  the  Blackfeet  Nation,  Navajo  Nation, 
Shoshone  and  Arapaho  Tribe,  Southern 
Ute  Indian  Tribe,  and  Ute  Moimtain  Ute 
Tribe;  and 

•  July  7,  1998,  Denver,  Colorado, 
Indian  Energy  and  Minerals  Conference. 
Attendees  included  representatives  from 
various  BIA  Area  Offices  and  Agencies, 
as  well  as  representatives  of  the 
following  Tribes:  Alabama  and 
Coushatta  Tribes,  Assiniboine  and 
Sioux  Tribes,  Burns  Paiute  Reservation 
Tribe,  Choctaw  Nation  of  Oklahoma, 
Eastern  Shoshone  Tribe,  Jicarilla 
Apache  Tribe,  Navajo  Nation,  Osage 
Tribe,  Shoshone  Nation,  Southern  Ute 
Tribe,  Three  Affiliated  Tribes,  and  Ute 
Mountain  Ute  Tribe. 

At  these  sessions,  the  team  members 
described  the  rule  and  its  anticipated 
effects  on  Indian  lessors  and  received 
comments  fi-om  individual  Indian 
mineral  owners,  tribal  representatives, 
and  MMS  and  BIA  representatives  about 
how  best  to  structure  the  rule  to  protect 
Indian  trust  resources. 

As  discussed  below  in  the  applicable 
Section -by-Section  analysis,  this 
rulemaking  also  would  propose  to 
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charge  reasonable  processing  fees  where 
appropriate. 

n.  Section-by-Section  Analysis,  43  CFR 
Part  4.  Subpart  J 

Section  4.901     What  is  the  Purpose  of 
This  Subpart? 

This  section  would  state  that  the 
purpose  of  this  subpart  is  to  explain  the 
procedures  for  appeals  of  MMS  or 
delegated  State  orders,  and  MMS 
decisions  not  to  issue  orders  imder  30 
CFR  part  242,  concerning  reporting  to 
the  MMS  RMP  and  the  payment  of 
royalties  and  other  payments  due  under 
leases  subject  to  this  subpart.  This 
subpart  would  replace  30  CFR  part  290 
with  respect  to  appeals  of  RMP  and 
delegated  State  actions  regarding 
royalties  and  other  payments.  The 
regulation  at  30  CFR  part  290  would 
only  apply  to  appeals  of  MMS  OMM 
actions  regarding  offshore  lease 
operational  obligations,  not  to  actions 
regarding  royalties  and  other  payments. 

Section  4.902    What  Leases  are  Subject 
to  This  Subpart? 

This  section  would  explain  that  this 
subpart  applies  to  all  Federal  mineral 
leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS),  and  to  all 
federally-administered  mineral  leases 
on  Indian  tribal  and  individual  Indian 
mineral  owners'  lands  regardless  of  the 
statutory  authority  under  which  the 
lease  was  issued  or  maintained.  See 
Section-by-Section  analysis  for  §  4.903 
for  an  explanation  of  the  definition  of 
"lease."  However,  some  procedures 
under  this  rule  would  apply  only  to 
Federal  oil  and  gas  leases  because  the 
RSFA  requirement  for  deciding  appeals 
within  33  months,  30  U.S.C.  1724(h), 
applies  only  to  such  leases. 
Accordingly,  those  procedures  would 
specifically  state  that  they  do  not  apply 
to  Federal  solid  mineral  and  geothermal 
leases,  or  Indian  leases. 

Section  4.903    What  Definitions  Apply 
to  This  Subpart? 

This  section  would  explain  the 
definitions  that  you  will  need  to  know 
for  this  subpart.  However,  other 
definitions  in  this  part,  or  30  CFR 
Chapter  II,  which  are  not  specifically 
defined  in  this  proposed  rule,  and  do 
not  conflict  with  definitions  in  this 
proposed  rule,  also  would  apply. 

Affected  would  mean,  with  respect  to 
delegated  States  and  States  concerned, 
that  the  appeal  concerns  an  order 
regarding  a  Federal  onshore  or  Outer 
Continental  Shelf  lease,  within  a  State's 
borders  or  offshore  of  the  State,  from 
which  the  State,  or  a  political 
subdivision  of  the  State,  receives  a 


statutorily-prescribed  portion  of  the 
royalties;  and,  with  respect  to  Indian 
lessors,  that  the  appeal  concerns  an 
order  regarding  the  Indian  lessor's 
federally-administered  mineral  lease. 
This  definition  is  intended  to 
distinguish  between  States  concerned, 
delegated  States,  and  Indian  lessors  that 
are  directly  affected  by  the  action  (or 
inaction)  under  appeal,  and  those  that 
are  either  only  indirectly  affected  or  that 
are  merely  interested  in  the  appeal's 
outcome. 

Assessment  would  mean  any  fee  or 
charge  levied  or  imposed  by  the 
Secretary  or  a  delegated  State  other 
than:  (1)  the  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share  or  proceed  of  sale;  (2) 
any  interest;  or  (3)  any  civil  or  criminal 
penalty. 

Delegated  State  would  mean  a  State  to 
which  MMS  has  delegated  authority  to 
perform  royalty  management  functions 
pursuant  to  an  agreement  or  agreements 
imder  regulations  at  30  CFR  part  227. 
This  definition  is  essentially  the  same  as 
that  under  RSFA  §  2(1),  adding 
FOGRMA  §  3,  30  U.S.C.  1702(22). 

Designee  would  mean  the  person 
designated  by  a  lessee  under  30  CFR 
218.52  to  make  all  or  part  of  the  royalty 
or  other  payments  due  on  a  lease  on  the 
lessee's  behalf.  This  definition  is 
essentially  the  same  as  that  under  RSFA 
§  2(1),  adding  FOGRMA  §  3(24).  30 
U.S.C.  1702(24).  Accordingly,  the 
definition  would  cite  the  rule 
implementing  the  requirements  of  RSFA 
§  6(g),  amending  FOGRMA  §  102(a),  30 
U.S.C.  1712(a),  which  allows  lessees  to 
designate  another  person  to  pay 
royalties  on  their  behalf  by  written 
notice  filed  with  MMS.  Thus,  this 
definition  would  apply  only  to  appeals 
involving  royalties  and  other  payments 
due  on  production  from  Federal  oil  and 
gas  leases  after  September  1,  1996, 
because  RSFA  applies  only  to  such 
payments. 

IBLA  would  mean  the  Interior  Board 
of  Land  Appeals. 

Indian  lessor  would  mean  an  Indian 
tribe  or  individual  Indian  mineral 
owner  with  a  beneficial  or  restricted 
interest  in  a  property  that  is  subject  to 
a  lease  issued  or  administered  by  the 
Secretary  on  behalf  of  the  tribe  or 
individual  Indian  mineral  owner. 

Lease  would  mean  any  contract,  net 
profit  share  arrangement,  joint  venture, 
or  other  agreement  authorizing 
exploration  for  or  extraction  of  any 
mineral,  regardless  of  whether  the 
instrument  is  expressly  denominated  as 
a  "lease."  This  would  include  all 
agreements  the  Secretary  approves 
under  the  Indian  Mineral  Development 
Act,  25  U.S.C.  2101  et  seq. 


Lessee  would  mean  any  person  to 
whom  the  United  States,  or  the  United 
States  on  behalf  of  an  Indian  tribe  or 
individual  Indian  mineral  owner,  issues 
a  lease  subject  to  this  subpart,  or  any 
person  to  whom  all  or  part  of  the 
lessee's  interest  or  operating  rights  in  a 
lease  subject  to  this  subpart  has  been 
assigned.  This  definition  is  essentially 
the  same  as  that  under  RSFA  §  2(1). 
amending  FOGRMA  §  3(7),  30  U.S.C. 
1702(7),  and  would  include  owners  of 
operating  rights.  RSFA  defines  "lessees" 
to  include  holders  of  operating  rights. 
However.  RSFA  does  not  apply  to 
Federal  oil  and  gas  leases  for  production 
prior  to  September  1. 1996,  oihei 
Federal  solid  mineral  and  geothermal 
leases,  and  Indian  leases.  Therefore,  we 
did  not  separately  define  operating 
rights  owners  or  operators  because 
recipients  of  orders  not  subject  to  RSFA 
may  appeal  under  this  rule  regardless  of 
whether  they  are  a  "lessee"  under 
RSFA. 

Monetary  obligation  would  mean  any 
requirement  to  pay  or  to  compute  and 
pay  any  obligation  in  any  order.  We 
included  this  definition  because 
Congress  did  not  define  "monetary 
obligation"  in  RSFA  for  purposes  of  the 
default  decision  rule  in  30  U.S.C. 
1724(h),  which  §§4.956  and  4.972 
would  implement.  Under  this 
definition,  "monetary  obligation"  would 
include  amounts  that  MMS  or  delegated 
States  assert  that  lessees,  designees,  and 
payors  owe,  as  well  as  amounts  that 
lessees,  designees,  and  payors  assert  are 
owed  to  them  (for  example  refunds  of 
alleged  overpayments).  The  definition  of 
"monetary  obligation"  would  include 
amounts  due  as  a  result  of  orders  to 
compute  and  pay  because  there  is  no 
indication  that  Congress  intended  to 
restrict  its  meaning  to  only  an  "order  to 
pay"  a  specifically  stated  amount. 
Moreover,  orders  to  compute  and  pay 
usually  contain  an  "order  to  pay" 
additional  royalty  amounts  due  based 
on  the  test  leases  and  months. 

This  definition  also  would  clarify 
what  constitutes  a  single  monetary 
obligation  as  opposed  to  separate 
monetary  obligations  when  an  order 
covers  multiple  issues.  Paragraph  (1) 
would  state  that  if  an  order  asserts  a 
monetary  obligation  arising  from  one 
issue  or  type  of  underpayment  that 
covers  multiple  leases  or  production 
months,  the  total  obligation  for  all  leases 
or  production  months  involved 
constitutes  a  single  monetary  obligation. 
For  example,  assume  MMS  issued  an 
order  to  you  determining  that  you 
underpaid  royalties  on  Lease  Nos.  A,  B, 
and  C,  for  production  m-^nths  January  1, 
1996,  through  December  31, 1996, 
because  you  failed  to  pay  royalties  on 
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tax  reimbursements  that  are  part  of  your 
gross  proceeds.  The  amount  owed  under 
that  order  would  constitute  one 
monetary  obligation,  not  three  (one  for 
each  lease),  of  twelve  (one  for  each 
production  month),  or  thirty-six  (one  for 
each  production  month  for  each  lease). 

Paragraph  (^)  would  state  that  if  an 
order  asserts  tnonetary  obligations 
arising  from  different  issues  or  types  of 
underpayments  for  one  or  more  leases, 
the  obligations  arising  from  each 
separate  issu^,  subject  to  paragraph  (1), 
constitute  separate  monetary 
obligations.  For  example,  assume  the 
same  facts  as  described  under  paragraph 
(1).  However.jalso  assimie  that  the  order 
determines  tqat  you  underpaid  royalties 
on  the  same  leases  for  the  same 
production  mpnths  because  you 
improperly  calculated  a  gas  processing 
allowance.  Inlthat  situation,  the  gross 
proceeds  issue  described  in  paragraph 
(1)  would  constitute  one  monetary 
obligation,  and  the  processing 
allowance  issiie  would  constitute 
another  monertary  obligation. 

Subparagraph  (3)  would  state  that  if 
an  order  asserts  a  monetary  obligation 
with  a  stated  ftmoimt  of  additional 
royalties  due.jplus  an  order  to  perform 
a  restructured  accounting  arising  from 
the  same  issue  or  cause  as  the 
specifically  stiated  underpayment,  the 
stated  amounj  of  royalties  due  plus  the 
estimated  amount  due  under  the 
restructured  accounting,  subject  to 
paragraphs  (1)  and  (2),  together 
constitute  a  s^gle  monetary  obligation. 
For  example,  Assume  the  same  facts  as 
described  under  paragraph  (1).  Also 
assume  that  tie  order  requires  you  to 
perform  a  resljructured  accounting  on  all 
of  your  leaseslto  determine  whether  you 
underpaid  royalties  on  those  leases 
because  you  failed  to  pay  royalties  on 
tax  reimburse^nents.  That  order  would 
constitute  ond  monetary  obligation. 
However,  assuming  the  same  facts  as 
described  under  paragraphs  (1)  and  (2), 
if  the  order  alio  required  you  to  perform 
a  restructured  accounting  on  all  of  your 
leases  to  determine  whether  you 
calculated  th^  proper  processing 
allowance,  then  the  gross  proceeds  issue 
described  in  paragraph  (1),  together 
with  the  requirements  to  perform  a 
restructured  accounting  on  tax 
reimbursements,  would  constitute  one 
monetary  obligation,  and  the  processing 
allowance  isslie,  together  with  the  order 
to  perform  a  restructured  accounting  on 
the  processing  allowance  issue,  would 
constitute  andther  monetary  obligation. 

Nonmonetay  obligation  would  mean 
only  any  duty  of  a  lessee  or  its  designee 
to  dehver  oil  ^d  gas  in  kind,  or  any 
duty  of  the  Secretary  to  take  oil  and  gas 
royalty  in  kind.  This  definition  is 


consistent  with  the  definition  of 
"obligation"  under  RSFA  §2(1),  adding 
FOGRMA  §  3(25),  30  U.S.C.  1702(25), 
because  these  obligations  are  the  only 
two  imder  the  statutory  definition  that 
are  "nonmonetary."  Thus,  for  example, 
orders  to  report  or  produce  information 
and  denials  of  requests  for  exceptions 
from  various  reporting  requirements 
would  not  be  "nonmonetary 
obUgations"  because  they  are  not 
defined  as  "obligations"  under  RSFA. 

Notice  of  order  would  mean  the 
notice  under  30  CFR  part  242  that  MMS 
or  a  delegated  State  would  provide  to  a 
lessee  stating  that  MMS  or  the  delegated 
State  has  issued  an  order  to  the  lessee's 
designee.  As  stated  above,  RSFA  allows 
lessees  to  designate  another  person  to 
pay  royalties  on  their  behalf  by  written 
notice  filed  to  MMS.  30  U.S.C.  1712(a). 
However,  only  lessees,  not  their 
"designees,"  are  liable  for  any  payment 
obligations.  Id.  Thus,  if  MMS  issues  a 
written  order  to  pay  to  a  designee, 
RSFA's  definition  of  "order  to  pay" 
requires  MMS  to  serve  a  notice  of  that 
order  on  that  designee's  lessee.  30 
U.S.C.  1702(26),  as  added  by  RSFA 
§2(1). 

Obligation  would  mean: 

(1)  A  lessee's,  designee's  or  payor's 
duty  to: 

(ij  Deliver  royalty-in-kind;  or 
(ii)  Make  a  lease-related  payment, 
including  royalty,  minimum  royalty, 
rental,  bonus,  net  profit  share,  proceeds 
of  sale,  interest,  penalty,  civil  penalty, 
or  assessment;  and 

(2)  The  Secretary's  duty  to: 

(i)  Take  oil  or  gas  royalty  in  kind;  or 

(ii)  Make  a  lease-related  payment, 
refund,  offset,  or  credit,  including 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share,  proceeds  of  sale,  or 
interest.  This  definition  is  essentially 
the  same  as  that  under  RSFA  §  2(1), 
adding  FOGRMA  §3(25),  30  U.S.C. 
1702(25). 

Order  would  mean  any  document 
issued  by  the  MMS  Director,  officials  of 
the  MMS  RMP,  or  a  delegated  State  that 
contains  mandatory  or  ordering 
language  that  requires  the  recipient  of 
an  order  to  do  any  of  the  following  for 
any  lease  subject  to  this  subpart:  report, 
compute  or  pay  royalties  or  other 
obligations,  report  production,  or 
provide  other  information.  The 
proposed  rule  would  refer  to  30  CFR 
part  242,  which  is  being  proposed  in 
this  same  Federal  Register  Notice,  to 
refer  appellants  to  the  standards  for 
issuing  orders  contained  in  that  part. 

The  purpose  of  this  definition  is  to 
establish  the  types  of  orders  that  are 
appealable  under  this  subpart.  This 
section  would  define  what  actions  are 
appealable  orders  and  what  actions  are 


not  appealable  orders.  Only  certain 
written  orders,  instructions  or  other 
actions  by  the  MMS  Director,  RMP 
officials,  or  a  delegated  State  concerning 
the  reporting  and  payment  of  royalties 
and  other  payments  due  under  leases 
subject  to  this  proposed  subpart  would 
be  appealable  "orders"  under  this 
proposed  nde. 

Orders  would  have  to  include 
mandatory  or  ordering  language.  For 
example,  if  you  received  a  written 
instruction  or  other  action  by  the  MMS 
Director,  RMP,  or  a  delegated  State  that 
contained  language  such  as  "you  must 
pay,"  "you  must  recalculate  and  pay," 
"you  are  ordered  to  pay,"  "you  are 
ordered  to  recalculate  and  pay,"  "you 
may  not  take  this  credit,"  or  "you  may 
not  use  this  exception,"  that  would  be 
considered  mandatory  or  ordering 
language  and  the  order  would  be 
appealable  under  this  proposed  rule. 

Under  paragraph  (1),  orders  would 
include  but  not  be  limited  to: 

(i)  An  order  to  pay.  Order  to  pay 
would  be  defined  under  30  CFR  part 
242,  proposed  in  this  same  rulemaking, 
and  that  definition  would  essentially  be 
the  same  as  that  under  RSFA  §  2(1), 
adding  FOGRMA  §  3(26),  30  U.S.C. 
1702(26); 

(ii)  An  MMS  or  delegated  State 
decision  to  deny  a  lessee's,  designee's, 
or  payor's  written  request  that  MMS 
make  a  payment,  refund,  offset,  or  credit 
of  money  to  the  lessee  or  designee 
related  to  the  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share,  proceeds  of  sale,  or  any 
interest  or  assessment  related  to  a  lease 
obligation.  These  are  MMS's 
"obligations"  as  defined  under  RSFA, 
§  2(1),  adding  FOGRMA  §  3(25)(A).  30 
U.S.C.  1702(25)(A).  Thus,  for  example, 
if  a  lessee  or  designee  believes  MMS  has 
improperly  denied  a  refund  of  a  claimed 
overpayment,  the  lessee  or  designee 
may  appeal  that  denial.  However, 
although  a  lessee  would  have  standing 
to  file  an  administrative  appeal 
concerning  an  MMS  decision  not  to  take 
royalty-in-kind,  we  do  not  believe  that 
the  lessee  would  have  any  substantive 
basis  for  the  appeal  because  the  decision 
whether  to  take  royalty-in-kind  is 
committed  to  the  Secretary's  discretion 
by  law.  30  U.S.C.  192; 

(iii)  A  denial  of  a  request  for  an 
exception  from  any  valuation  and 
reporting  reouirement; 

(iv)  An  order  to  perform  restructured 
accounting.  Orders  to  perform 
restructured  accounting  would  be 
defined  under  30  CFR  part  242, 
proposed  in  this  same  rulemaking,  and 
that  definition  would  be  consistent  with 
the  description  in  RSFA  §  4(a),  adding 
FOGRMA  §  115(d)(4)(B)(i),  30  U.S.C. 
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1724(d)(4)(B)(i).  However,  an  order  to 
perform  a  restructured  accounting  that 
requires  the  recipient  to  provide 
schedules  of  recalculations  would  not 
be  considered  an  order  to  provide 
documents  or  information  under  this 
proposed  rulemaking.  See  RSFA,  §4(a), 
adding  FOGRMA  §  115(d)(4)(C).  30 
U.S.C.  1724(d)(4)(C).  which  provides 
that  "(ajn  order  to  perform  a 
restructured  accounting  shall  not  mean 
or  be  construed  to  include  any  other 
action  by  or  on  behalf  of  the  Secretary 
or  a  delegated  State;" 

(v)  An  order  to  file  a  report  related  to 
any  royalty  or  other  lease  obligation 
imder  30  CFR  part  210  or  216;  and 

(vi)  An  order  to  provide  documents  or 
information.  This  section  also  would 
make  clear  that  orders  to  perform  a 
restructured  accounting  are  not  "orders 
to  provide  documents  or  information." 
As  discussed  below,  under  proposed 
§  4.905,  an  order  to  provide  documents 
or  information  is  not  appealable  imder 
this  subpart  if  it  is  issued  by  the 
Associate  Director  for  Royalty 
Management  or  by  someone  to  whom 
that  Associate  Director  has  delegated  the 
authority  to  issue  orders  to  provide 
documents  or  information  that  are  final 
for  the  Department. 

This  section  also  would  state  what 
MMS  or  delegated  State  actions  would 
not  constitute  "orders."  As  a  threshold 
matter,  actions  that  the  MMS  OMM 
takes  regarding  offshore  lease 
operational  obligations  would  not  be 
appealable  "orders"  under  this 
proposed  rule.  For  example,  OMM 
actions  that  allocate  production  or 
otherwise  affect  production  volume 
would  not  be  appealable  "orders"  under 
this  subpart  even  if  they  could  affect 
royalty  calculations.  Those  orders 
would  be  appealable  under  30  CFR  part 
290. 

Under  paragraph  (2)(i),  orders  would 
not  include  non-binding  requests, 
information,  and  guidance  such  as: 

(A)  A  Preliminary  Determination 
Letter  issued  under  proposed  30  CFR 
242.102.  These  are  commonly  called 
"issue  letters"  and  do  not  contain 
mandatory  or  ordering  language.  Rather, 
they  inform  the  recipient  that  MMS  has 
made  a  preliminary  determination,  and 
invite  responses  to  that  determination 
prior  to  issuance  of  an  appealable 
"order"; 

(B)  Advice  or  guidance  on  how  to 
report  or  pay,  including  a  valuation 
determination,  unless  it  contains 
mandatory  or  ordering  language.  For 
example,  assume  that  you  have  asked 
MMS  whether  it  believes  that  you  are 
properly  valuing  your  production  imder 
a  particular  regulation.  Also  assume  that 
MMS  responds  that  under  its 


interpretation  of  the  regulations,  it  does 
not  believe  that  you  are  properly 
valuing  your  production.  That  guidance 
would  not  be  appealable.  However,  if 
you  ignored  MMS's  guidance,  and 
continued  valuing  your  production 
using  your  valuation  method.  MMS 
could  later  issue  an  order  stating  that 
you  must  pay  additional  royalty  because 
MMS  has  determined  that  you 
improperly  valued  that  production.  In 
such  instances,  you  could  appeal  that 
order;  and 

(C)  A  policy  determination.  For 
example,  a  general  letter  to  royalty 
payors  advising  them  of  RMP's 
interpretation  regsuding  a  particular 
issue— such  as  the  RMP  May  3, 1993, 
"Dear  Payor  Letter"  on  the  royalty 
consequences  of  gas  contract 
settlements — would  not  be  appealable. 

The  Department  does  not  consider 
such  documents  "orders"  because  they 
do  not  require  anyone  to  take  any 
specific  action.  However,  if  a  valuation 
determination  or  a  letter  to  payors 
includes  mandatory  language  requiring 
a  person  to  take  a  specific  action  with 
respect  to  a  mineral  lease  administered 
by  the  Secretary,  then  it  is  an  order.  In 
addition,  a  person's  failure  to  follow 
guidance  or  policy  determinations 
would  not  preclude  that  person  from 
later  appealing  an  "order"  with 
mandatory  language  requiring  the 
person  to  follow  such  guidance. 
Paragraph  (ii)  would  state  that 
subpoenas  also  would  not  be  considered 
"orders."  Subpoenas  are  enforceable 
directly  by  the  United  States 
Government  in  federal  district  court 
under  30  U.S.C.  1717(b),  and  are  not 
subject  to  administrative  appeal. 
Therefore,  they  are  not  appealable 
"orders." 

Under  paragraph  (2)(iii),  orders  to  pay 
that  MMS  issues  to  refiners  or  other 
persons  involved  in  disposition  of 
royalty  taken  in  kind  would  not  be 
classified  as  "orders"  under  this 
subpart,  because  those  orders  arise  out 
of  contracts  for  sale  of  royalty-in-kind 
(RIK)  production  and  not  out  of 
obligations  under  leases  subject  to  this 
subpart.  See  related  changes  to  30  CFR 
part  208  in  this  same  notice. 

Party  would  mean  MMS,  any  person 
who  files  a  Notice  of  Appeal,  and  any 
person  who  files  a  Notice  of  Joinder  or 
Intervention  Brief  in  an  appeal  under 
this  subpart.  This  definition  is  necessary 
because  "parties"  have  certain  rights 
and  obligations  under  this  proposed 
rulemaking  that  other  participants  in  the 
appeals  process  do  not. 

Payor  would  mean  any  person 
responsible  for  reporting  and  paying 
royalties  for: 


(1)  Federal  oil  and  gas  leases  for 
production  before  September  1. 1996; 

(2)  Federal  mineral  leases  other  than 
oil  and  gas  leases;  and 

(3)  Leases  on  Indian  lands  subject  to 
this  Subpart.  This  definition  is 
necessary  because  the  term  "designee" 
is  used  for  Federal  oil  and  gas  leases 
subject  to  RSFA,  and  "payor"  is  used  for 
leases  not  subject  to  RSFA.  In  addition, 
designees  have  certain  requirements 
under  this  proposed  rulemaking,  such 
as  serving  their  Notice  of  Appeal  on 
their  lessee(s)  imder  §  4.907(d). 

Reporter  would  mean  a  person  who 
submits  reports  for  leases  subject  to  this 
subpart  regardless  of  whether  that 
person  has  payment  responsibility. 

State  concerned  would  mean  the  State 
that  receives  a  statutorily-prescribed 
portion  of  the  royalties  from  a  Federal 
onshore  or  Outer  Continental  Shelf 
lease.  This  definition  is  modeled  after 
the  corresponding  definition  under 
RSFA,  §  2(1).  adding  FOGRMA  §  3(31), 
30  U.S.C.  1702(31). 

Section  4.904     Who  May  File  an 
Appeal? 

Under  paragraph  (a),  if  you  receive  an 
order,  as  defined  under  this  subpart, 
you  could  appeal  that  order  if  the  order 
adversely  affects  you,  except  as 
provided  under  §  4.905. 

Under  paragraph  (b),  if  you  are  a 
lessee  and  you  receive  a  Notice  of 
Order,  you  would  have  three  options 
under  this  proposed  rule  regarding 
appealing  the  order  issued  to  your 
designee.  First,  you  could  appeal  the 
order  yourself.  If  you  chose  to  appeal 
the  order  yourself,  you  could  make  your 
own^jgiunents  in  the  appeal  as  an 
appellant,  regardless  of  whether  your 
designee  also  appeals  the  order  or 
makes  those  arguments. 

Second,  you  could  join  in  your 
designee's  appeal  under  §  4.908.  We 
added  the  joinder  provision  to  protect 
lessees  should  the  designee  decide 
during  some  part  of  the  appeals  process 
that  it  no  longer  wishes  to  pursue  the 
appeal.  If  you  chose  to  join  your 
designee's  appeal  under  §  4.908,  you 
would  be  deemed  to  appeal  the  order 
jointly  with  the  designee,  but  the 
designee  would  have  to  fulfill  all 
requirements  imposed  on  appellants 
under  this  subpart.  Thus,  you  could  not 
file  any  submissions  or  pleadings 
separately  from  the  designee.  The 
purpose  of  limiting  pleadings  to 
designees  is  to  prevent  numerous 
duplicative  submissions  by  multiple 
lessees  of  a  single  designee. 

Third,  you  could  neither  appeal  nor 
join,  but  instead  rely  on  your  designee's 
appeal.  However,  if  you  chose  this 
option,  your  designee's  actions  with 
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respect  to  thi  i  appeal,  and  any  decisions 
in  the  appeal ,  would  bind  you.  In  other 
words,  if  yoi  r  designee  lost  the  appeal, 
you  could  nc  t  reappeal  the  same  order. 
Likewise,  if  your  designee  discontinued 
its  appeal,  you  could  not  reappeal  the 
same  order  or  continue  the  appeal  for 
the  designee] 

Under  paragraph  (c),  if  you  are  an 
Indian  lessoii,  you  could  file  an  appeal 
of  any  MMS  decision  not  to  issue  an 
order  under  io  CFR  part  242  that 
adversely  affects  you.  Part  242,  also 
proposed  in  this  Federal  Register 
Notice,  woulp  explain  the  process  for 
Indian  lessoic  to  request  that  MMS  issue 
an  order.  This  paragraph  would 
implement  tae  RFC  Report's 
recommendation  that  we  clarify  the 
appeal  rights  of  Indian  lessors.  RPC 
Report,  page  aO.  Note,  however,  that 
States  could  not  appeal  orders  or 
decisions  noj  to  issue  orders.  Delegated 
States  could  ptervene  under  §  4.934  in 
an  appeal  of  ^  order.  We  decided  not 
to  allow  Statts  to  appeal  orders  or 
decisions  nol  to  issue  orders  because, 
unUke  Indian  lessors.  States  do  not  have 
a  property  interest  in  leases.  In  addition. 
States  can  re<|uest  authority  to  issue 
orders  pursuant  to  an  agreement  or 
agreements  liider  MMS's  regulations  at 
30  CFR  part  227. 

Section  4.903    What  May  I  Not  Appeal 
Under  This  ^bpart? 

This  section  would  state  that  you 
could  not  appeal: 

(a)  An  action  that  is  not  an  order,  as 
defined  in  thjs  subpart; 

(b)  An  ordejr  to  provide  docimients  or 
information  issued  under  30  CFR 
242.104(b)(4)jby  the  Associate  Director 
for  Royalty  Management,  or  any  person 
to  whom  thatAssociate  Director  has 
delegated  thel  authority  to  issue  such 
orders  that  ar^  final  for  the  Department. 
We  propose  to  make  these  orders  final 
for  the  Department  because:  (1)  courts 
have  consistefitly  upheld  MMS's 
authority  to  iisue  orders  to  produce 
documents  and  information,  see  Shell 
Oil  Co.  (On  Rbconsideration,  132  IBLA 
354  (overruling  Shell  Oil  Co.,  130  IBLA 
93),  affd.  Shill  Oil  Co.  v.  Babbitt.  945 
F.  Supp  792  (p.  Del.  1996),  afTd.  125 
F.3d  172  (3d  Cir.  1997);  Santa  Fe  Energy 
Products  Co..  127  IBLA  265  (1993),  aff'd 
Santa  Fe  Enei-gy  Products  Co.  v. 
McCutcheon,  No.  94-C-535,  slip  op.,  (D. 
Colo.  Mar.  30  1995),  affd,  90  F.3d  409 
(10th  Cir.  199 B);  and  (2)  it  would  avoid 
the  delay  cauiied  by  administrative 
appeals  of  su<th  orders.  Delays 
associated  with  these  types  of  orders  are 
particularly  dfetrimental  because  they 
interfere  with  MMS's  and  delegated 
States'  ability  to  determine  whether 
additional  royalties  or  other  payments 


may  be  due.  Accordingly,  we  propose  to 
make  such  orders  subject  to  judicial 
review  directly.  However,  if  the  order  is 
issued  by  a  person  other  than  the 
Associate  Director  for  Royalty 
Management,  or  a  person  delegated  the 
authority  to  issue  such  final  orders,  then 
it  would  be  appealable  under  this 
subpart. 

(c)  A  determination  of  the  surety 
amount  or  financial  solvency  under  30 
CFR  part  243,  subparts  B  or  C.  These 
determinations  are  final  for  the 
Department  and  are  not  subject  to 
administrative  appeal. 

Section  4.906  When  Must  I  File  an 
Appeal? 

You  would  have  to  file  your  appeal 
with  MMS  as  required  under  §  4.960 
within  60  days  after  MMS  or  a  delegated 
State  serves  the  order  or  Notice  of 
Order,  or  MMS  serves  a  decision  not  to 
issue  an  order  under  30  CFR  part  242. 
An  order.  Notice  of  Order,  or  decision 
not  to  issue  an  order  would  be 
considered  served  as  provided  under  30 
CFR  242.305. 

Formerly,  appeals  of  MMS  RMP 
orders  had  to  be  filed  writhin  30  days  of 
the  person's  receipt  of  the  order.  This 
rule  extends  the  time  in  which  to  appeal 
to  60  days  from  receipt,  as  the  RPC 
Report  reconunended.  The  60  day  time 
frame  also  implements  the  requirement 
under  RSFA,  §  4(a),  adding  FOGRMA 
§  115(d)(4)(B)(ii)(V),  30  U.S.C. 
1724(d)(4)(B)(ii)(V),  that  orders  to 
perform  a  restructured  accounting 
"provide  the  lessee  or  its  designee  60 
days  within  which  to  file  an 

administrative  appeal  of  the  order. 

*  »   »  " 

Unlike  other  appeals  to  IBLA,  which 
are  filed  with  the  office  that  issued  the 
decision  being  appealed  (see  43  CFR 
4.411),  these  appeals  would  be  filed 
with  a  centralized  office  in  MMS  called 
the  MMS  Dispute  Resolution  Division 
(DRD).  We  chose  this  centralized 
approach  to  ensure  accurate 
documentation  of  receipt,  to  facilitate 
collection  of  processing  fees,  and  to 
minimize  delays  in  initiating  record 
development  and  settlement  efforts.  In 
effect,  the  DRD  would  receive  the 
appeals  on  behalf  of  the  MMS  or 
delegated  State  office  that  issued  the 
order  being  appealed. 

We  would  eliminate  the  grace  period 
for  filing  formerly  included  under  30 
CFR  290.5(b)  (mailed  within  the  30  day 
appeal  period  and  received  within  10 
days  of  the  30th  day).  Instead,  we  would 
extend  the  time  period  within  which  to 
file  to  60  days,  with  no  exceptions  or 
grace  periods.  However,  to  make  filing 
easier,  we  would  allow  filing  by  telefax, 
and  we  plan  to  centralize  the  docketing 


function  to  ensure  that  employees  are 
present  during  business  hours  to  receive 
appeals.  We  specifically  request 
comments  on  what  mediods  of  filing  we 
should  accept  and  ways  we  could 
provide  appellants  vfith  documentation 
of  the  receipt  date  other  than  a  return 
receipt  card. 

Section  4.907    How  Must  I  File  an 
Appeal? 

Under  paragraph  (a)  of  this  proposed 
section,  for  an  appeal  to  be  considered 
filed,  the  MMS  DRD  would  have  to 
receive  the  appellant's  Notice  of  Appeal, 
Preliminary  Statement  of  Issues,  and 
Processing  Fee  within  the  time  required 
under  §  4.906. 

The  written  Notice  of  Appeal  would 
have  to  include  a  copy  of  the  order,  or 
MMS  decision  not  to  issue  an  order,  that 
the  appellant  is  appealing.  Appellants 
would  not  be  allowed  to  extend  the  60- 
day  period  for  MMS  to  receive  their 
Notice  of  Appeal. 

The  written  Preliminary  Statement  of 
Issues  would  have  to  state  the  issues  the 
appellant  will  raise  on  appeal.  The  RPC 
Report  recommended  requiring  a 
Preliminary  Statement  of  Issues.  The 
Secretary,  in  his  September  22, 1997, 
letter  to  the  RPC,  modified  that  RPC 
Report  recommendation  to  state  that 
appellants  must  "specifically  identify 
their  legal  and  factual  disagreements 
with  the  MMS  action."  However,  he 
stated  that  it  need  not  be  a  legal  brief  or 
include  the  level  of  detail  appellants 
currently  provide  in  a  Statement  of 
Reasons  to  the  MMS  Director.  The 
Secretary  stated  that  the  purpose  of  the 
Preliminary  Statement  of  Issues  is  to 
"ensure  productive,  well-informed 
record  development  and  settlement 
efforts."  Moreover,  MMS  or  the 
delegated  State  will  have  stated  the  facts 
and  law  or  regulations  relied  upon  in 
issuing  the  order.  Thus,  it  is  imperative 
that  the  appellant  specifically  identify 
the  factual  and  legal  disagreements  the 
appellant  has  with  an  order  so  that 
MMS  can  properly  evaluate  the 
appellant's  position.  For  example,  a 
blanket  statement  that  the  appellant 
disagrees  with  the  order,  without  stating 
the  legal  or  factual  basis  for  the 
disagreement,  would  not  be  sufficient 
information  for  MMS  to  determine 
whether  the  appellant's  position  has 
merit,  or  to  respond  to  the  appellant. 
Nor  would  a  list  of  issues,  without  some 
explanation  of  how  the  facts  of  the 
appeal  reiise  those  issues,  be  sufficient. 
Therefore,  the  proposed  rule  would 
require  appellants  to  specifically 
identify  the  legal  and  factual 
disagreements  they  have  with  the  order, 
or  MMS  decision  not  to  issue  an  order, 
they  are  appealing.  See  Appendix  A  for 
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an  example  of  a  Preliminary  Statement 
of  Issues. 

In  addition  to  helping  MMS  and  the 
appellant  prepare  for  the  record 
development  and  settlement 
conferences,  this  requirement  would 
would  help  highlight  those  appeals  in 
which  it  would  be  appropriate  for  the 
MMS  Director  to  take  action  to  rescind 
or  modify  the  order.  This  is  particularly 
important  because  appellants  would  not 
be  required  to  provide  a  Statement  of 
Reasons  which  comprehensively  briefs 
their  legal  position  until  after  the  MMS 
Director  has  the  opportimity  to  rescind, 
modify,  or  concur  with  the  order. 
Accordingly,  it  is  in  the  appellant's  best 
interest  to  set  out  the  issues  and 
disagreements  specifically,  because  it 
will  help  to  save  litigation  time  and 
expense  before  the  IBLA. 

The  nonrefundable  processing  fee 
would  be  $150.  You  would  have  to  pay 
the  processing  fee  as  required  imder 
§  4.965  or  seek  a  fee  waiver  or  reduction 
imder  §  4.966.  Our  analysis  leading  to 
the  choice  of  $150  as  the  processing  fee 
at  this  stage  of  the  appeal  is  in  the 
Section-by-Section  analysis  for  §  4.965 
of  this  proposed  rule.  Indian  lessors 
would  not  have  to  pay  the  processing 
fee. 

Unlike  the  Notice  of  Appeal,  you 
would  be  allowed  to  request  an 
automatic  extension  of  time  of  up  to  60 
days  to  file  the  Preliminary  Statement  of 
Issues  and  to  pay  the  processing  fee. 
Any  such  request  would  have  to  be  in 
writing  and  be  received  by  MMS  within 
the  time  allowed  for  filing  the  appeal. 
After  the  automatic  extension,  you 
could  request  additional  extensions 
subject  to  agreement  by  MMS. 

Under  paragraph  (b),  you  would  have 
to  serve  your  Notice  of  Appeal, 
Preliminary  Statement  of  Issues,  and 
any  attached  docimients  as  required 
under  §4.962. 

Under  paragraph  (d),  if  you  tire  a 
designee,  when  you  file  your  appeal 
under  paragraph  (a),  you  would  have  to 
serve  yoiu-  Notice  of  Appeal  on  the 
lessees  who  MMS  identifies  under 
proposed  30  CFR  242.105(a)(5)(i)  in  the 
order  you  appealed.  We  included  this 
requirement  because  lessees  would  have 
to  join  an  appeal  under  §  4.908(a)  within 
30  days  after  they  receive  the  designee's 
Notice  of  Appeal.  Thus,  it  is  imperative 
that  designees  timely  serve  lessees  with 
the  Notice  of  Appeal. 

Section  4.908    If  lam  a  Lessee,  Can  I 
Join  a  Designee's  Appeal? 

Under  this  section,  if  you  are  a  lessee, 
and  your  designee  files  an  appeal  imder 
§  4.904,  you  could  join  in  that  appeal 
within  30  days  after  you  received  your 
designee's  Notice  of  Appeal.  You  could 


join  that  appeal  by  filing  a  Notice  of 
Joinder  with  the  MMS  DRD  as  required 
imder  §  4.960.  We  added  the  joinder 
provision  to  protect  lessees  by  giving 
them  the  ability  to  continue  the  appeal 
if  the  designee  decides  during  some  part 
of  the  appeals  process  that  it  no  longer 
wishes  to  pursue  the  appeal.  As  stated 
above,  we  included  a  requirement  under 
§  4.907(c)  that  designees  timely  serve 
lessees  with  the  Notice  of  Appeal  to 
facilitate  the  joinder  process.  Lessees 
also  would  be  required  to  serve  their 
Notice  of  Joinder  on  all  parties  to  the 
appeal  and  other  persons  as  required 
under  §  4.962. 

Finally,  lessees  that  neither  appeal 
nor  join  in  their  designee's  appeal 
would  be  bound  by  their  designee's 
actions  with  respect  to  the  appeal  and 
any  decisions  in  the  appeal.  In  other 
words,  if  a  lessee  neither  appealed  nor 
joined  its  designee's  appeal,  and  the 
designee  did  not  pursue  the  appeal,  or 
lost  the  appeal,  the  lessee  could  not 
continue  that  appeal  either  in  the 
Department  or  in  district  court. 

Section  4.909    What  is  the  Effect  of 
joining  an  Appeal? 

Under  this  section,  if  you  joined  in  an 
appeal  under  §  4.908,  you  would  be 
deemed  to  appeal  the  order  jointly  with 
the  designee.  However,  as  discussed  in 
the  Section-by-Section  analysis  for 
§  4.904,  the  designee  would  have  to 
fulfill  all  requirements  imposed  on 
appellants  under  this  subpart.  Thus,  if 
you  joined  in  your  designee's  appeal, 
you  could  not  file  submissions  or 
pleadings  separately  from  the  designee. 
As  discussed  above,  we  limited  the 
submission  of  pleadings  to  designees  to 
prevent  numerous  duplicative 
submissions  by  multiple  lessees  of  a 
single  designee. 

Finally,  a  lessee  who  has  joined  an 
appeal  under  §  4.908  could  continue  an 
appeal  as  an  appellant  if  the  designee 
notified  the  lessee  under  §  4.910(a)  that 
it  no  longer  wanted  to  pursue  the 
appeal.  If  the  lessee  wanted  to  continue 
the  appeal,  then  it  would  become  the 
"appellant"  and  would  have  to  meet  all 
requirements  of  this  subpeul. 

Section  4.910    What  Must  a  Designee 
do  if  it  Decides  to  Discontinue  an 
Appeal? 

Under  this  section,  if  you  are  a 
designee  and  you  decide  to  discontinue 
participation  in  the  appeal  at  any  time, 
you  would  have  to  serve  written  notice 
on  all  lessees  who  have  joined  in  the 
appeal  under  §  4.908,  and  on  the  office 
or  officer  with  whom  any  subsequent 
submissions  or  pleadings  must  be  filed, 
no  later  than  30  days  before  the  next 
submission  or  pleading  is  due.  The 


purpose  of  serving  your  lessee  if  you 
wish  to  discontinue  the  appeal  is  to  give 
the  lessee  notice  to  allow  the  lessee  to 
continue  the  app>eal  in  your  place  under 
§  4.909(d).  You  also  would  have  to  serve 
the  office  where  the  next  pleading  is 
due  to  allow  that  office  to  close  the 
appeal  if  a  lessee  does  not  continue  the 
appeal  under  §  4.909(d).  Additionally, 
you  would  have  to  serve  your  notice  on 
all  parties  to  the  appeal  and  other 
persons  as  required  under  §  4.962. 

Section  4.91 1     When  Does  My  Appeal 
Commence? 

This  section  would  explain  when 
your  appeal  commences  for  purposes  of 
the  period  in  which  the  Department 
must  issue  a  final  decision  in  your 
appeal  under  30  U.S.C.  1724(h)(1)  and 
§  4.956  of  this  proposed  rule,  or  which 
the  Department  uses  as  guidance  to 
track  your  appeal  under  §4.948. 

As  explained  above,  under  §  4.907(a), 
the  date  your  appeal  would  be 
considered  filed  would  be  the  date  the 
MMS  DRD  receives  all  three  items  you 
must  file  under  §  4.907(a) — the  Notice  of 
Appeal,  Preliminary  Statement  of 
Issues,  and  processing  fee.  Thus, 
paragraph  (a)  of  this  section  would 
provide  that  your  appeal  commences  on 
the  date  the  MMS  DRD  receives  the  last 
of  all  the  items  you  must  file  under 
§  4.907(a). 

RSFA  did  not  define 
"commencement"  for  purposes  of  the 
required  time  for  the  Etepartment  to 
issue  a  final  decision  under  RSFA  §4(a), 
adding  FOGRMA  §  115(h).  30  U.S.C. 
1724(h).  RSFA  states  that: 

The  Secretary  shall  issue  a  final  decision 
in  any  administrative  proceeding,  including 
any  administrative  proceeding  pending  on 
the  date  of  enactment  of  this  section,  within 
33  months  from  the  date  such  proceeding 
was  commenced  or  33  months  from  the  date 
of  such  enactment,  whichever  is  later. 

RSFA  §  4(a),  30  U.S.C.  1724(h)(1).  An 
"administrative  proceeding"  is  defined 
under  RSFA  as  "any  Department  of  the 
Interior  agency  process  in  which  a 
demand,  decision  or  order  issued  by  the 
Secretary  or  a  delegated  State  is  subject 
to  appeal  or  has  been  appealed."  RSFA 
§  2,  adding  FOGRMA  §  3(18),  30  U.S.C. 
1702(18).  RSFA  did  define  "commence" 
"with  respect  to  a  judicial  proceeding" 
and  "with  respect  to  a  demand."  30 
U.S.C.  1702(20).  However,  the  definition 
of  "commence"  under  1702(20)  clearly 
does  not  encompass  "administrative 
proceedings"  under  30  U.S.C.  1724(h)(1) 
or  1702(18).  Rather,  "commence"  under 
§  1702(20)  deals  with  the 
"commencement"  of  judicial 
proceedings  or  demands  for  purposes  of 
the  RSFA  seven-year  limitations  period 
under  RSFA  §  4(a),  adding  FOGRMA 
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§  115(b).  30  UiS.C.  1724(b).  Accordingly, 
it  is  necessary  for  us  to  define 
"commencement"  in  this  proposed  rule 
for  piu^oses  df  §  1724(h). 

We  b«lieve  it  is  more  efficient  to 
define  "comniencement"  as  the  date  all 
three  items  art  filed,  rather  than 
defining  "commencement"  as  the  date 
when  the  appf  Uant  files  the  Notice  of 
Appeal  and  th|en  requiring  the  appellant 
to  seek  extensions  for  all  other  items 
required  to  actually  commence  the 
appeal.  In  addition,  we  cannot  begin  to 
procpss  an  appeal  until  the  appellant 
tells  us  what  issues  the  appellant  is 
raising  on  appeal  in  its  Preliminary 
Statement  of  Issues.  Thus,  if  you 
requested  an  ajutomatic  extension  of 
time  of  60  days  within  which  to  file 
your  Prelimin^  Statement  of  Issues, 
even  though  ybu  filed  your  Notice  of 
Appeal  and  p4id  your  processing  fee, 
your  appeal  wbuld  not  "commence" 
until  we  received  your  Preliminary 
Statement  of  Issues.  The  same  would  be 
true  for  processing  fees  so  that  if  you 
requested  an  automatic  extension  of 
time  of  60  days  within  which  to  pay 
your  fee,  your  jappeal  would  not 
commence  until  the  date  we  received 
your  processing  fee. 

Paragraph  (q)  would  tell  you  when 
your  appeal  commences  if  you 
requested  a  fee  waiver  or  reduction 
under  §  4.966.  jIn  such  instances,  your 
appeal  would  jiot  commence  (assuming 
you  already  filed  your  Preliminary 
Statement  of  Issues)  imtil  the  date  the 
MMS  DRD  eitlier:  (1)  grants  your  request 
for  a  waiver;  (4 )  receives  the  reduced  fee 
if  the  MMS  DF  D  grants  your  request  for 
a  reduction  in  ihe  fee;  or  (3)  receives  the 
entire  fee  if  thi  MMS  DRD  denies  your 
request  for  a  reduction  in  the  fee. 


When  Does  My  Appeal 


Section  4.912 
End? 

This  section  would  explain  that  your 
appeal  ends  or  the  same  day  of  the 
month  of  the  3Brd  calendar  month  after 
your  appeal  cotnmenced  under  §  4.911, 
plus  the  numb  jr  of  days  of  any 
applicable  timif  extensions.  Thus,  if 
your  appeal  commenced  on  January  1, 
1998,  and  you  requested  an  extension  of 
time  under  §  4J958  of  60  days  within 
which  to  file  your  Statement  of  Reasons, 
your  appeal  w(^uld  "end"  on  November 
30,  2000  (January  1. 1998  to  October  1, 
2000  (33  montis).  plus  60  days). 

If  the  33rd  c{  lender  month  after  your 
appeal  commenced  does  not  have  the 
same  day  of  thf  month  as  the  day  of  the 
month  your  apbeal  commenced,  then 
the  initial  33-nionth  period  ends  on  the 
last  day  of  the  83rd  calendar  month.  For 
example,  if  yoi  r  appeal  commenced  on 
the  31st  of  a  m^nth.  but  would  end  33 
months  later  irt  a  month  with  only  30 


days,  your  appeal  would  end  on  the 
30th  day  of  the  33rd  month,  not  on  the 
first  day  of  the  34th  month. 

Section  4.913    What  if  a  Due  Date  Falls 
on  a  Day  the  Department  or  Relevant 
Office  is  Not  Open  for  Business? 

This  section  would  explain  that  if  a 
due  date  required  under  this  subpart 
falls  on  a  day  the  relevant  office  is  not 
open  for  business  (such  as  a  weekend. 
Federal  holiday,  or  shutdown),  then  due 
date  would  be  the  next  day  the  relevant 
office  is  open  for  business.  Thus,  if  your 
Statement  of  Reasons  was  due  on 
December  25,  1998.  a  Federal  holiday 
falling  on  a  Friday,  you  would  be 
required  to  file  it  at  the  latest  on 
Monday,  December  28,  1998.  Likewise, 
if  the  IBLA  is  required  to  issue  a 
decision  on  E)ecember  25, 1998,  the 
IBLA  would  be  required  to  issue  the 
decision  on  Monday,  December  28, 
1998. 

Section  4.914     What  Will  MMS  Do  After 
It  Receives  My  Appeal? 

This  section  would  explain  what  the 
MMS  DRD  will  do  with  your  appeal 
after  it  is  received. 

Paragraph  (a)  would  explain  that 
when  MMS  receives  your  appeal,  it  will 
date  stamp  each  document  received 
(e.g.,  your  Notice  of  Appeal  and 
Preliminary  Statement  of  Issues,  or 
request(s)  for  extension  of  time  to  file 
your  Preliminary  Statement  of  Issues 
and/or  processing  fee).  Date  stamping 
would  document  whether  the  appeal  is 
timely  filed  and  be  used  to  calculate  the 
commencement  and  ending  of  the 
appeal.  The  MMS  DRD  also  would 
document  receipt  of  your  processing  fee 
using  any  method  it  deems  appropriate 
for  the  method  of  payment.  Payments  by 
check  would  be  date  stamped  on  the 
day  received  unless  received  after 
normal  business  hours,  in  which  case 
the  date  received  would  be  the  next 
business  day.  For  payments  by 
Electronic  Funds  Transfer,  MMS  could 
rely  on  reports,  statements,  or  online 
inquiries  through  an  Automated 
Clearing  House  or  Federal  Reserve  Wire 
network. 

Paragraph  (b)  would  state  that  the 
MMS  DRD  will  decide  whether  your 
appeal  is  filed  on  time.  If  the  MMS  DRD 
did  not  receive  your  Notice  of  Appeal, 
Preliminary  Statement  of  Issues,  and 
processing  fee,  or  your  request  for 
extension  of  time  to  file  your 
Preliminary  Statement  of  Issues  or 
processing  fee,  or  your  request  for  a 
waiver  or  fee  reduction,  by  5:00  p.m. 
(local  time  of  the  MMS  DRD)  on  the 
60th  day  after  you  received  the  order. 
Notice  of  Order,  or  MMS  decision  not  to 
issue  an  order,  your  appeal  would  not 


be  timely  filed  and  would  not  be 
considered.  In  such  instances,  MMS 
would  notify  you  under  paragraph  (c) 
that  your  appeal  was  not  timely  filed. 

The  RPC  Report  recommended  that 
we  notify  appellants  whether  their 
appeal  is  timely  filed  within  10  days  of 
the  Department's  receipt  of  an  appeal. 
However,  we  decided  not  to  impose  a 
time  requirement  in  this  proposed 
rulemaking  because,  although  we  expect 
we  would  usually  meet  such  a  10-day 
time  frame,  problems  could  arise  which 
need  further  investigation  to  determine 
whether  the  appeal  was  timely  filed.  To 
avoid  disputes  over  the  consequences  of 
any  such  delay,  and  because  there  is  no 
significant  consequence  to  any  party,  we 
decided  to  omit  the  10-day  requirement. 

Although  appeals  would  not  be  under 
the  jurisdiction  of  MMS,  the  designated 
office  in  MMS  would  determine 
whether  the  appeal  was  timely  filed. 
This  is  consistent  with  other  IBLA 
regulations  where  appeals  are  initially 
filed  with  the  office  that  issued  the 
decision  or  order  under  appeal,  and 
those  offices  determine  whether  the 
appeals  are  timely  filed.  See  e.g.,  43  CFR 
4.470. 

If  yoiu-  appeal  was  timely  filed,  MMS 
would  provide  you  with  a  docket 
number  for  you  to  use  in  future 
correspondence  related  to  your  appeal. 
The  docket  number  would  not  be  an 
MMS  docket  number  but,  instead, 
would  be  a  Departmental  number.  Thus, 
imlike  the  past  appeals  process  wherein 
MMS  assigned  yoiu-  appeal  an  MMS 
docket  number,  and  the  IBLA  assigned 
it  an  IBLA  docket  number,  you  would 
use  the  Departmental  docket  number 
MMS  assigns  your  appeal  through  the 
entire  appeal  process.  This  is  because  it 
is  administratively  simpler  for  both 
MMS  and  IBLA  to  track  an  appeal 
through  a  coordinated  docketing  system. 
With  its  notification  of  your  docket 
number,  MMS  would  also  include 
instructions  regarding  scheduling  a 
record  development  conference  and 
settlement  conference. 

Section  4.915    How  Will  MMS  Schedule 
Record  Development  Conferences? 

Paragraph  (a)  would  provide  that  if 
you  file  an  appeal  under  this  subpart, 
MMS  will  schedule  you  to  attend  at 
least  one  record  development 
conference  within  60  days  of  the 
commencement  of  your  appeal  under 
§  4.911.  You  would  be  allowed  to 
extend  this  60-day  period  under  §  4.958. 

Paragraph  (b)  would  provide  that  you 
may  request  that  record  development 
conferences  take  place  via  telephone, 
video  conference,  or  in  person. 

Paragraph  (c)  would  provide  that 
MMS  will  determine  the  time  and 
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location  of  record  development 
conferences  and  whether  record 
development  conferences  will  take 
place  via  telephone,  video  conference, 
or  in  person.  MMS  would  not  require 
you  to  travel  without  your  agreement. 

Section  4.916    Who  Must  and  Who  May 
Participate  in  Record  Envelopment 
Conferences? 

This  section  would  explain  who  must 
and  who  may  participate  in  record 
development  conferences.  Our  goal  is  to 
allow  interested  affected  persons  that 
have  an  ability  to  provide  useful 
information,  views,  or  insights  to 
participate  in  record  and  issue 
development. 

Paragraph  (a)  would  state  that 
appellants  and  relevant  MMS  oHices 
must  participate  in  record  development 
conferences.  We  believe  that  those 
persons  must  participate  because  they 
are  the  ones  with  the  facts  and 
documentation  necessary  to  develop  the 
record. 

Because  other  interested  persons  may 
wish  to  participate  in  record 
development  conferences,  paragraph  (b) 
would  state  that  an  affected  delegated 
State  or  affected  State  concerned,  an 
affected  Indian  lessor,  and  a  lessee, 
designee,  payor,  or  reporter,  if  not  an 
appellant,  could  participate  in  the 
record  development  conferences. 

Paragraph  (c)  would  state  that  any 
person  who  refuses  to  participate  in  any 
record  development  conference  as 
required  under  paragraph  (a)  could  not 
file  any  documents  and  materials  for  the 
record.  Under  paragraph  (d),  any  person 
who  may  participate  as  allowed  under 
paragraph  (b)  but  doesn't  participate  in 
any  record  development  conferences 
may  not  file  any  documents  or  materials 
for  the  record.  This  means  that  those 
parties  could  not  file  any  documents,  at 
any  time,  including  under  §  4.923.  The 
purpose  of  paragraphs  (c)  and  (d)  is  to 
ensure  that  the  record  is  as  complete  as 
possible  by  the  end  of  the  record 
development  process,  rather  than  to 
allow  persons  who  could  or  should  have 
participated  in  that  process  to  add  to  the 
record  at  a  later  date. 

Section  4.917    How  Will  I  Receive 
Notification  of  Record  Development 
Conferences? 

The  purpose  of  this  section  would  be 
to  identify  who  in  the  Department  has 
responsibility  for  notifying  the  various 
participants  of  the  record  development 
conferences.  Because  MMS  would  have 
such  information,  it  would  have  the 
primary  notification  responsibility. 
Thus,  paragraph  (a)  would  explain  that 
after  MMS  schedules  any  record 
development  conference  under  §4.915, 


MMS  will  notify  the  appellant,  lessees 
that  joined  under  §  4.908,  the  office  that 
issued  the  order,  affected  delegated 
States,  the  persons  that  affected  States 
concerned  identify  under  §  4.961,  and 
affected  Indian  tribes  or  appropriate  BIA 
offices  of  any  record  development 
conference. 

MMS  would  not  be  responsible  for 
notifying  individual  Indian  mineral 
owners  that  they  may  attend  record 
development  conferences  because  it 
does  not  have  the  information  necessary 
to  contact  those  persons.  However,  BIA 
does  have  that  information.  Thus, 
paragraph  (b)  would  provide  that  the 
appropriate  BIA  office  that  MMS 
notifies  under  paragraph  (a)  would 
make  available  whatever  notice  to 
individual  Indian  mineral  owners  it 
deems  appropriate  by  any  method  it 
deems  appropriate.  This  proposal  was 
based  on  the  assumption  that  area  BIA 
offices  are  in  the  best  position  to  know 
what  type  of  notice  would  be  useful.  For 
example,  such  notice  could  be  in  the 
form  of  notice  in  a  local  paper,  or 
posting  notice  on  the  internet  that 
individual  Indian  mineral  owners  could 
access  at  their  local  BIA  office.  We 
request  comments  on  the  most 
appropriate  way  to  provide  useful 
notice  to  individual  Indian  mineral 
owners  about  matters  that  may  affect 
their  revenues. 

Section  4.918  How  Will  the  Parties  to 
the  Appeal  Develop  the  Record  During 
the  Record  Development  Conferences? 

The  goals  of  the  record  development 
conference  would  be  to  (1)  identify  and 
narrow  the  facts  and  issues  that  are  in 
dispute  in  the  appeal,  (2)  agree  to  the 
extent  possible  on  the  facts  and  issues, 
and  (3)  provide  both  sides  the 
opportunity  to  put  into  the  record 
dociunents  and  other  evidence  that  are 
relevant  to  the  disputed  facts  and  issues. 
Although  the  proposed  rule  requires  a 
minimum  of  one  record  development 
conference,  MMS  envisions  a  record 
development  "process,"  the  goal  of 
which  is  to  have  a  complete  record  that 
all  parties  can  agree  upon.  Accordingly, 
we  used  the  plural  "conferences" 
because  we  believe  that  there  may  be 
several  record  development  conferences 
in  the  more  factually  complex  cases  as 
part  of  the  entire  record  development 
process. 

At  the  record  development 
conferences,  the  parties  would  have  to 
identify  all  documents  and  evidence 
that  are  relevant  to  disputed  legal  or 
factual  issues  involved  in  the  appeal  or 
that  demonstrate  material  facts.  The 
purpose  of  this  provision  is  to  make  it 
clear  that  the  parties  must  bring  forward 
relevant  information  at  this  stage  of  the 


appeal,  rather  than  waiting  until  later  in 
the  process. 

Relevant  information  would  include 
information  adverse  to  the  party's 
position  on  appeal  that  the  party  is 
aware  of,  and  that  was  considered  in 
determining  the  party's  position,  that  is 
not  privileged  or  prohibited  by  law. 
However,  this  would  not  create  an 
affirmative  duty  to  seek  out  information 
adverse  to  the  party's  position  that  was 
not  considered  as  part  of  determining  its 
position. 

The  requirement  to  provide 
information  would  not,  however, 
preclude  a  party  ft'om  adding  to  the 
record  at  a  later  date  in  circumstances 
where  the  party  reasonably  would  not 
have  known  about  the  information  or  its 
relevance  to  the  case.  In  such  instances, 
the  party  could  request  that  the  IBLA 
allow  it  to  supplement  the  record  later 
under  §4.923. 

Section  4.91 9    What  Will  the  Parties  Do 
If  They  Agree  on  the  Record  Contents? 

This  section  would  require  the  parties 
to  compile  for  the  record  all  material 
information  relevant  to  the  appeal  and 
to  file  a  Joint  Statement  of  Facts  and 
Issues  and  a  certification  that  the  record 
is  complete.  We  believe  this  section  is 
largely  consistent  with  the  RPC  Report 
recommendations  because:  (1)  parties 
would  file  a  Joint  Statement  of  Facts  and 
Issues  (see  RPC  Report  paragraph  19.d); 
(2)  the  record  would  have  to  include 
"evidence  in  the  work  papers  or 
otherwise  in  the  control  of  either  party 
that  bears  upon  the  disputed  facts  or 
issues"  (see  RPC  Report  at  paragraph 
19.e);  and  (3)  parties  would  attempt  to 
agree  on  evidence  to  be  provided  as  part 
of  the  record  (see  RPC  Report  paragraph 

19.0- 

Although  MMS  would  usually  be 
responsible  for  assembling  the  record 
and  drafting  a  Joint  Statement  of  Facts 
and  Issues,  all  parties  would  be 
expected  to  be  actively  involved  in  the 
process,  and  the  parties  could  agree  to 
allocate  the  responsibility  differently. 
Thus,  the  appellant  or  a  delegated  State 
could  assemble  the  record  or  draft  the 
Joint  Statement  of  Facts  and  Issues. 
Accordingly,  under  paragraph  (a),  if  the 
parties  to  the  appeal  agree  on  the 
contents  of  the  record  and  the  facts  and 
issues  on  appeal,  MMS  would  be 
responsible  for  (1)  compiling  all 
documents  and  materials  to  be  included 
in  the  record,  (2)  drafting  a  Joint 
Statement  of  Facts  and  Issues,  and  (3) 
filing  the  record.  Joint  Statement  of 
Facts  and  Issues,  and  certification  that 
the  record  is  complete,  with  the  MMS 
DRD  within  30  days  after  the  end  of  the 
record  development  conlerences.  The 
parties  could  file  the  certification  jointly 
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or  individually,  but  the  MMS  DRD 
would  have  tp  receive  all  parties' 
certifications!  before  it  will  deem  the 
record  compiete.  When  MMS  deems  the 
record  complete  it  would  send  notice  to 
all  parties  thtt  the  record  is  complete. 
Thus,  under  ihe  proposed  rule,  parties 
would  only  be  able  to  add  to  the  record 
at  later  stagey  of  the  process  if  they 
submit  a  reqUest  to  the  IBLA  under 
§  4.923  to  ad4  to  the  record  with  an 
explanation  if  why  they  did  not  add  the 
information  (Juring  the  record 
development!  process.  The  RPC 
recommended  both  certification,  RPC 
Report  paragraph  19.d.,  and  admission 
to  the  record  of  additional  information 
after  certification  only  upon  a  showing 
of  "good  cau^"  to  the  IBLA.  RPC 
Report  paragraph  25. 

We  believQ  that  requiring  certification 
of  the  record  will  increase  the  incentive 
for  appellant^  and  MMS  to  take  the 
record  develi^pment  process  seriously 
and  to  bring  forward  all  evidence  and 
issues  during  record  development. 
Having  a  complete  record  early  in  the 
process  will  provide  several  benefits. 
First,  we  belipve  that  this  can  help  to 
filter  out  maity  cases  at  an  early  stage 
before  the  process  of  briefing  to  the 
IBLA  begins.  Facts  and  issues  brought 
up  early  in  tne  process  can  help  either 
or  both  sides  to  see  any  errors  in  their 
positions,  which  can  facilitate  early 
resolution  of  jthe  case.  Second, 
identifying  f^ts  and  issues  at  the  record 
development!  stage  will  faciUtate 
settlement  discussions,  which  also  can 
obviate  the  nted  for  more  costly  briefing 
to  and  decision  by  the  IBLA.  Third,  for 
cases  that  pniceed  to  briefing  before  the 
IBLA,  we  thiik  that  the  briefing  will  be 
faster  and  mare  efficient  if  the  parties 
are  aware  of  Ijhe  facts  and  issues  on 
appeal  befor^  briefing  begins.  Front- 
loading  the  record-development  process 
as  proposed  liere  is  intended  to  support 
efforts  to  decide  appeals  faster  and  to 
meet  the  timq  frames  set  out  elsewhere 
in  this  rule.  However,  we  understand 
that  there  may  be  cases  where  parties 
identify  new  issues  or  facts  that  are 
relevant  to  thje  case  after  they  have 
certified  the  iecord.  In  such  cases,  the 
parties  could  petition  IBLA  under 
§  4.923  to  allow  them  to  add  the  facts  or 
issues  to  the  record.  We  believe  that 
§4.923  will  insure  an  opportunity  to 
supplement  tne  record  in  cases  where 
the  party  can  show  a  good  reason  for  not 
identifying  (h  e  facts  or  issues  at  an 
earlier  stage. 

We  recognj  ze  that  the  proposed 
process  for  certifying  the  record  at  the 
record  development  stage  could  slow 
down  the  appeals  process  because  the 
requirement  Ijo  ask  the  IBLA  for 
permission  tc  make  additional 


submissions,  and  explain  to  the  IBLA 
the  reason  for  the  request,  requires 
additional  time  and  cost  for  the 
requesting  party  to  prepare  the  request, 
and  for  the  IBLA  to  act  on  that  request. 
Additionally,  the  appeals  process  may 
become  quite  complicated  and  get 
bogged  down  in  collateral  disputes  if 
the  IBLA  denies  a  party's  request  to  add 
to  the  record,  or  if  another  party  objects 
to  the  request.  We  further  recognize  that 
there  may  be  practical  difficulties  in 
being  able  to  assemble  all  the  pertinent 
facts  or  materials  in  the  time  fi-ame 
envisioned  for  the  record  development 
conferences,  and  we  request  comments 
on  this  question. 

Moreover,  one  of  the  primary  goals  of 
the  record  development  process  is  to 
develop  a  complete  administrative 
record  for  any  subsequent  judicial 
review  of  the  Department's  ultimate 
decision.  Accordingly,  certifying  that 
the  record  is  complete  at  this  early 
stage,  and  then  requiring  parties  to 
"request"  to  add  to  the  record,  may  be 
too  onerous  and  ultimately  contrary  to 
the  goal  of  administrative  record 
development.  Therefore,  we  specifically 
request  comments  on  whether  we 
should  require  parties  to  "certify"  the 
record  at  this  early  stage,  and  then 
require  the  parties  to  separately  request 
to  add  to  the  record  at  later  stages  of  the 
appeals  process.  We  also  specifically 
request  comments  on  other  alternatives, 
including  not  requiring  any  certification 
and  permitting  documentary 
submissions  at  later  stages  of  the 
appeals  process. 

Section  4.920    What  Will  the  Parties  Do 
If  They  Do  Not  Agree  on  the  Record 
Contents? 

This  section  would  establish 
procedures  for  completing  the  record  in 
the  event  the  parties  cannot  agree  on  the 
record  contents.  If  the  parties  to  the 
appeal  cannot  agree  on  the  contents  of 
the  record  and  the  facts  and  issues  on 
appeal,  then  under  this  section,  in 
addition  to  submitting  the  material 
required  under  §  4.919,  each  party 
would  have  to  prepare  an  Additional 
Statement  of  Facts  and  Issues  and 
supporting  documents  for  the  record 
and  file  them  with  the  MMS  DRD 
within  30  days  after  the  end  of  the 
record  development  conferences.  In 
addition,  each  party  would  have  to 
certify  that  the  Additional  Statement  of 
Facts  and  Issues  and  supporting 
documentation  it  filed  comprises  the 
complete  record,  except  as  provided  in 
§  4.923  of  this  subpart.  The  MMS  DRD 
would  have  to  receive  all  parties' 
certifications  before  it  would  deem  the 
record  complete.  When  the  MMS  DRD 
deemed  the  record  complete  It  would 


send  notice  to  all  parties  that  the  record 
is  complete. 

The  RPC  Report  did  not  address  the 
process  for  record  development  when 
parties  cannot  agree  on  the  record  and 
facts  and  issues  in  dispute.  However,  we 
wanted  the  record  development  process 
to  be  inclusive,  rather  than  exclusive. 
We  have  Included  the  process  in  this 
section  in  the  proposed  rule  because, 
although  it  would  not  accomplish  the 
goal  of  agreement  on  the  record  and 
issues,  it  would  still  accomplish  the 
objective  of  producing  as  complete  a 
record  as  possible  as  early  as  possible  in 
the  appeals  process.  This  process  also 
would  avoid  lengthy  disputes  in  which 
the  parties  to  the  appeal  would  be 
arguing  over  what  the  appeal  is  about  or 
what  should  be  in  the  record. 

Section  4.921     What  Must  MMS  or  I  Do 
If  the  Record  Contains  Proprietary  or 
Confidential  Information? 

This  section  would  explain  that  if  a 
party  considers  any  of  the  documents  or 
materials  compiled  under  this  subpart 
to  contain  proprietary  or  confidential 
information,  that  party  would  have  to 
follow  the  procedures  under  43  CFR 
4.31  to  have  that  information  treated  as 
such.  On  August  4,  1997,  MMS 
proposed  a  separate  rule  on  this  subject 
(62  FR  16116),  but  MMS  withdrew  that 
proposal  on  December  31,  1997  (62  FR 
68244).  We  decided  to  rely  on  existing 
procedures  under  43  CFR  4.31  rather 
than  create  new  procedures. 

Section  4.922     What  if  MMS  or  I  Need 
More  time  to  Develop  the  Record? 

As  proposed,  the  time  to  complete  the 
record  development  process  would  be 
120  days,  unless  a  party  requested  to 
extend  the  process.  Thus,  under  this 
proposed  section,  if  an  appellant 
requires  additional  record  development 
conferences  (or  additional  time  for  any 
other  part  of  the  record  development 
process,  such  as  for  filing  a  Joint  or 
Additional  Statement  of  Facts  and 
issues  or  for  certifying  that  the  record  is 
complete)  after  that  time  period,  then 
the  appellant  would  have  to  follow  the 
procedures  set  out  in  §  4.958  to  request 
an  extension.  The  purpose  of  this 
paragraph  is  to  ensure  that  the  record 
development  process  is  flexible  enough 
to  allow  the  parties  to  develop  as 
complete  a  record  as  possible  at  this 
stage  of  the  appeals  process.  We  did  not 
want  to  cut  off  the  record  development 
process  but  needed  to  make  sure  that 
the  33-month  period  in  which  to  decide 
Federal  oil  and  gas  appeals  did  not 
continue  to  run  if  the  appellant  needed 
more  time  to  complete  the  process. 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Proposed  Rules 


1941 


Section  4.923    May  Parties  Supplement 
the  Record  or  Statement  of  Facts  and 
Issues  After  the  Record  is  Deemed 
Complete? 

As  discussed  above  in  the  Section-by- 
Section  analysis  for  §4.919,  although 
parties  would  have  to  certify  that  the 
record  is  complete  at  the  end  of  the 
record  development  process,  they  could 
request  to  later  add  to  the  record  under 
this  section.  The  RPC  Report  stated  that 
"[albsent  good  cause,  (appellants  could] 
not  raise  new  issues  or  facts  that  were 
not  raised  when  the  administrative 
record  was  developed"  in  their 
Statement  of  Reasons.  RPC  Report  at 
paragraph  22. d.  The  proposed  rule 
would  make  that  provision  applicable  to 
all  parties  with  the  objective  of 
encouraging  early  record  development. 

We  recognize  that  there  will  be 
situations  where  additional  information 
or  issues  are  identified  after  the  record 
development  conference.  Thus,  this 
section  would  allow  parties  to 
supplement  the  record  at  a  later  stage, 
provided  that  they  can  demonstrate 
adequate  reasons  to  the  IBLA. 
Accordingly,  under  paragraph  (a),  if  you 
are  a  party,  and  you  want  to  supplement 
the  record  or  the  Joint  or  Additional 
Statement  of  Facts  and  Issues  at  any 
time  after  MMS  deems  the  record 
complete  under  §§  4.919  or  4.920 
through  the  time  additional  responsive 
pleadings  are  Hied  under  §4.944,  you 
would  have  to  Hie  any  additional 
material  together  with  a  written  request 
for  permission  with  the  IBLA  (or  an 
Assistant  Secretary  who  is  deciding  the 
appeal  under  §  4.937)  to  supplement  the 
record  or  the  Joint  or  Additional 
Statement  of  Facts  and  Issues.  Paragraph 
(b)  would  state  that  a  party's  request 
would  have  to  explain  why  the 
additional  documents,  evidence,  facts  or 
issues  were  not  available  or  provided  in 
the  certified  record  or  in  the  Joint  or 
Additional  Statement  of  Facts  and 
Issues  and  why  they  are  material  to  a 
decision  on  the  appeal. 

As  previously  discussed  in 
connection  with  the  proposed  §4.919, 
we  recognize  that  this  approach's 
practical  result  may  be  inefficient  or 
counterproductive  to  the  goal  of 
administrative  record  development.  We 
specifically  request  comments  on 
whether  we  should  require  parties  to 
request  to  add  to  the  record,  and  explain 
that  request,  after  the  record 
development  conferences  are  complete. 

Paragraph  (c)  would  provide  that  if 
you  are  an  appellant,  you  would  have  to 
agree  in  writing  to  extend  the  period  for 
the  Department  to  issue  a  final  decision 
in  your  appeal  imder  30  U.S.C. 
1724(h)(1)  by  45  days,  and  include  that 


agreement  with  your  request.  The 
purpose  of  this  paragraph  is  to  ensure 
that  the  record  development  process  is 
flexible  enough  to  allow  the  parties  to 
develop  as  complete  a  record  as  possible 
but  maice  sure  that  the  33-month  period 
in  which  to  decide  federal  oil  and  gas 
appeals  does  not  continue  to  run  if  the 
appellant  needs  additional  time  to  add 
to  the  record. 

We  propose  45  days  for  the  extension 
of  time  under  paragraph  (c)  because  that 
time  frame  would  allow  the  IBLA  to  act 
on  the  request  and  other  parties  to 
respond  to  the  additional  submissions. 
Thus,  paragraph  (d)  would  provide  that 
you  must  serve  your  request  on  all 
parties  to  the  appeal.  Paragraph  (e) 
would  provide  that  the  IBLA  would 
issue  an  order  either  granting  or  denying 
your  request  to  supplement  the  record 
or  Joint  or  Additional  Statement  of  Facts 
and  Issues  under  this  section  within  30 
days  of  its  receipt  of  your  request.  If  the 
IBLA  did  not  issue  an  order  either 
granting  or  denying  your  request  within 
30  days  of  it«  receipt  of  your  request, 
your  request  would  be  deemed  granted. 
Then,  under  paragraph  (f),  if  the  IBLA 
granted  a  request  or  a  request  was 
deemed  granted  under  paragraph  (e), 
any  party  to  the  appeal  could  respond 
to  a  party's  additional  documents, 
evidence,  facts  or  issues  within  15  days 
of  its  receipt  of  the  IBLA's  order,  or,  if 
the  IBLA  did  not  issue  an  order,  within 
45  days  of  the  party's  receipt  of  the 
request. 

Section  4.924     How  Will  MMS  Schedule 
a  Settlement  Conference? 

RSFA  §4(a).  adding  FOGRMA 
§  115(i),  30  U.S.C.  1724(i),  requires  that 
parties  to  disputed  obligations  under 
orders  subject  to  RSFA  "hold  not  less 
than  one  settlement  consultation." 
However,  the  RPC  recommended  we 
propose  to  make  at  least  one  settlement 
conference  mandatory  for  all  app>eals, 
not  just  appeals  involving  Federal  oil 
and  gas  production  subject  to  RSFA. 
Our  reason  is  that  participation  in  a 
settlement  conference  imposes  little 
additional  burden  on  any  party  but  may 
yield  substantial  benefits  in  terms  of  the 
time  and  expense  of  resolving  the 
dispute.  We  seek  comments  on  whether 
we  should  extend  this  RSFA 
requirement  to  all  appeals.  In  particular 
we  specifically  request  comments  on 
whedier  this  requirement  should  be 
mandatory  for  Indian  appeals. 

Accordingly,  paragrapn  (a)  would 
state  that  if  you  file  an  appeal  under  this 
subpart,  KD^S  will  schedule  you  to 
attend  a  settlement  conference  within 
120  days  of  the  conunencement  of  your 
appeal  imder  §  4.911.  You  would  be 
allowed  to  extend  this  120-day  period 


under  §  4.958.  Thus,  attendance  at  one 
settlement  conferer.ee  would  be 
mandatory  for  all  appeals.  However,  we 
would  encourage  as  many  settlement 
conferences  as  necessary  to  facilitate 
early  resolution  of  disputes.  We 
included  the  provision  requiring  an 
extension  of  the  33-month  period 
because  we  did  not  want  to  cut  off  the 
settlement  process,  but  needed  to  make 
sure  that  the  33-month  period  in  which 
to  decide  federal  oil  and  gas  appeals  did 
not  continue  to  run  if  the  appellant 
needed  more  time  to  complete  the 
process. 

Under  paragraph  (b),  you  could 
request  that  the  settlement  conference 
take  place  via  telephone,  video 
conference,  or  in  person.  However, 
under  paragraph  (c),  MMS  ultimately 
would  determine  the  time  and  location 
of  the  settlement  conference  and 
whether  the  settlement  conference  will 
take  place  via  telephone,  video 
conference,  or  in  person.  MMS  would 
not  compel  you  to  travel  [i.e.,  MMS 
might  suggest  that  the  conference  be  in 
person  at  a  location  remote  from  the 
appellant,  but  if  the  appellant  chose  not 
to  travel,  MMS  would  accommodate 
that  choice). 

To  increase  the  flexibility  and 
efficiency  of  the  settlement  and  appeals 
process,  MMS  added  paragraph  (d)  to 
provide  that  the  settlement  conference 
could  be  held  as  part  of  the  record 
development  conference  scheduled 
under  §  4.915  if  you  and  MMS  agree  to 
do  so.  MMS  believes  that,  in  many 
instances,  the  record  development 
conference  and  settlement  conference 
would  be  concurrent  because  all 
necessary  parties  would  be  present  to 
discuss  the  issues,  facts,  and  possible 
early  resolution  of  the  dispute. 

Section  4.925     Who  Must  and  Who  May 
Participate  in  the  Settlement 
Conference? 

This  section  would  explain  who  must 
and  who  may  participate  in  settlement 
conferences.  Our  goal  is  to  allow 
interested  affected  persons  that  have  an 
ability  to  provide  useful  information, 
views,  or  insights  to  participate  in 
settlement  conferences. 

Paragraph  (a)  would  state  that 
appellants  and  relevant  MMS  offices 
must  participate  in  settlement 
conferences,  as  required  under  RSFA 
§4(a),  adding  FOGRMA  §  115(i).  30 
U.S.C.  1724(i). 

Because  States  concerned  and  other 
interested  persons  may  wish  to 
participate  in  settlement  conferences, 
paragraph  (b)  would  state  that  affected 
delegated  States  or  affected  States 
concerned,  affected  Indi.ji  lessors,  and 
a  lessee,  designee,  payor,  or  reporter  (if 
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not  an  appellant)  may  participate  in  the 
settlement  conferences. 

RSFA  §  4(a)l  FOGRMA  §  115{i). 
provides  that  ior  royalties  due  on 
production  aftjer  September  1,  1996, 
"the  parties  sUall  hold  not  less  than  one 
settlement  consultation  and  the 
Secretary  and  the  State  concerned  may 
take  such  action  as  is  appropriate  to 
compromise  ahd  settle  a  disputed 
obligation*   *'  *."  However,  that 
language  does  not  grant  States  authority 
to  settle  a  dispute  or  give  the  State  a 
"veto"  over  the  Secretary  settling  a 
dispute.  Rather,  the  Secretary  must 
determine  wh»t  is  the  appropriate 
action  and  ha3  determined  that  it  is  not 
mandatory  fori  States  concerned  to 
participate  in  settlement  conferences. 
Thus,  if  States;  concerned  want  to 
participate,  th^y  could  do  so  under 
paragraph  (b). 


Section  4.926 
Notification  o 


How  will  I  Receive 
>t  Settlement  Conferences? 


The  purpos(  <  of  this  section  is  to 
identify  who  i  i  the  Department  has 
responsibility  for  notifying  the  various 
persons  of  the  jSettlement  conferences. 
Because  MMS  would  have  such 
information,  it  would  have  the  primary 
notification  responsibility.  Thus, 
paragraph  (a)  ftrould  explain  that  after 
MMS  schedules  a  settlement  conference 
under  §  4.924,  MMS  vdll  notify  the 
appellant,  lesspes  that  joined  under 
§  4.908,  the  office  that  issued  the  order, 
affected  delegated  States,  the  persons 
that  affected  States  concerned  identify 
under  §  4.961,  and  affected  Indian  tribes 
or  appropriate!  BIA  offices  of  the 
settlement  conference. 

MMS  woula  not  be  responsible  for 
notifying  individual  Indian  mineral 
owners  that  thtey  may  attend  settlement 
conferences  because  it  does  not  have  the 
information  necessary  to  contact  those 
persons.  However,  BIA  does  have  that 
information.  T^us,  paragraph  (b)  would 
provide  that  tl^e  appropriate  BIA  office 
that  MMS  notijfies  under  paragraph  (a) 
would  make  available  whatever  notice 
to  individual  Ihdian  mineral  owners  it 
deems  appropriate  by  any  method  it 
deems  appropriate.  This  proposal  was 
based  on  the  assumption  that  area  BIA 
offices  are  in  the  best  position  to  know 
what  type  of  nbtice  would  be  useful.  For 
example,  sucU  notice  could  be  in  the 
form  of  notice  !in  a  local  paper,  or 
posting  notice! on  the  Internet  that 
individual  Indian  mineral  owners  could 
access  at  their  local  BIA  office.  We 
request  comments  on  the  most 
appropriate  wiy  to  provide  useful 
notice  to  individual  Indian  mineral 
owners  about  tnatters  that  may  affect 
their  revenues! 


Section  4.927    May  Parties  Resolve  an 
Appeal  by  Settlement  or  Using  Third 
Party  Neutrals  After  the  Settlement 
Conference? 

Although  RSFA  §  4(a).  adding 
FOGRMA  §  115(i),  30  U.S.C.  1724(1) 
requires  at  least  "one  settlement 
consultation."  MMS  wants  to  make 
clear  that  it  will  engage  in  settlement 
negotiations  whenever  appropriate 
throughout  the  appeals  process.  Thus, 
paragraph  (a)  would  provide  that  parties 
may  resolve  any  appeal  by  settlement  at 
any  time  before  the  Department  has 
issued  a  final  decision. 

Under  paragraph  (b).  any  party  could 
participate  in  settlement  negotiations  at 
any  stage  of  the  appeal.  Also.  MMS 
could  use  any  personnel  or  officials  it 
deems  appropriate  for  settlement 
negotiations,  including  representatives 
of  tribes  and  delegated  States.  Like  the 
mandatory  settlement  conference,  the 
Secretary  has  determined  under  this 
proposed  rulemaking  that  it  is  not 
mandatory  for  States  concerned  to 
participate  in  settlement  negotiations. 
However,  MMS  would  consult  with 
States  concerned  regarding  any 
settlement  negotiations  and  could  invite 
States  concerned  to  participate  under 
this  paragraph. 

We  are  proposing  paragraph  (c)  to 
provide  for  alternative  dispute 
resolution  options  other  than  settlement 
negotiations.  Accordingly,  in  addition  to 
negotiated  settlements,  at  any  stage  of 
the  appeal,  MMS  could  use  third  party 
neutrals  under  the  Administrative 
Dispute  Resolution  Act.  5  U.S.C.  571  et 
seq.,  if  both  MMS  and  the  other  parties 
to  the  appeal  agreed  to  do  so.  Thus, 
parties  would  not  be  forced  to  refer 
disputes  to  an  arbitrator  or  mediator.  If 
MMS  used  third  party  neutrals.  MMS 
could  use  the  Alternative  Dispute 
Resolution  Official  from  the  OHA.  or 
persons  named  on  the  roster  of  third 
party  neutrals  that  OHA  maintains. 

Section  4.928     What  if  I  Need  More 
Time  to  Consider  Settlement? 

This  section  would  explain  how  to 
postpone  any  filing  requirements  and 
the  deadline  for  the  Department  to  issue 
a  final  decision  in  yoiu-  appeal  while 
settlement  efforts  are  ongoing.  To  do 
this,  you  would  have  to  obtain  an 
extension  under  §  4.958.  We  included 
this  provision  because  we  did  not  want 
to  cut  off  the  settlement  process  but 
needed  to  make  sure  that  the  33-month 
period  in  which  to  decide  Federal  oil 
and  gas  appeals  did  not  continue  to  nm 
if  the  appellant  needed  more  time  to 
complete  the  process. 


Section  4.929    May  the  MMS  Director 
Concur  With,  Rescind,  or  Modify  an 
Order  or  Decision  Not  to  Issue  an  Order 
that  I  Appealed? 

One  of  the  goals  of  the  RPC  was 
elimination  of  the  current  two-step 
royalty  appeals  process  wherein  an 
appellant  must  appeal  to  the  MMS 
Director,  brief  that  appeal,  and  receive 
a  decision  that  is  then  appealable  to  the 
IBLA.  Once  at  the  IBLA.  appellants 
must  then  brief  the  appeal  to  the  IBLA. 

To  eliminate  the  two-step  briefing 
process,  yet  allow  MMS  the  opportimity 
to  rescind  or  modify  an  order  after 
record  development,  the  RPC  Report 
recommended  that  MMS  prepare  an 
internal  recommendation  on  whether  an 
order  should  be  upheld,  modified,  or 
rescinded.  RPC  Report  paragraph  21. 
The  RPC  Report  then  recommended  that 
after  appropriate  consultation  with 
States  and  tribes,  the  MMS  Appeals 
Division  could  rescind  or  modify  an 
order.  Id.  However,  this  process  would 
have  involved  asking  the  IBLA  to 
remand  the  appeal,  which  would  be 
burdensome  and  time  consuming.  Also, 
the  internal  memorandum  would  not  be 
shared  with  the  appellant.  In  his  letter 
of  September  22, 1997,  the  Secretary 
stated  that  rather  than  writing  an 
internal  memorandum  MMS  would 
issue  a  letter  decision  to  appellants  with 
copies  to  appropriate  Indian  lessors  and 
delegated  States  stating  whether  the 
MMS  Director  had  modified  or 
rescinded  the  order  or  decision  not  to 
issue  an  order. 

Thus,  luider  paragraph  (a),  although 
appeals  are  not  to  the  MMS  Director, 
this  rule  is  proposing  that  the  MMS 
Director,  within  60  days  of  the  date  that 
the  MMS  DRD  has  received  the  record 
under  §§  4.919  or  4.920,  may  concur 
with,  rescind,  or  modify  the  order  or 
decision  not  to  issue  an  order  that  you 
have  appealed.  We  felt  that  MMS 
should  have  up  to  this  point  to 
unilaterally  act  on  an  order  without 
leave  of  the  IBLA.  We  also  believe  that 
the  short  60-day  time  period  within 
which  the  MMS  Director  would  have  to 
act  was  necessary  because  of  the  RSFA 
33-month  period  within  which  to 
decide  Federal  oil  and  gas  appeals  and 
the  Department's  and  RPC's  desire  to 
decide  appeals  more  quickly  than  the 
current  process.  Although  neither  the 
RPC  report  nor  the  Secretary  addressed 
the  process  for  the  MMS  Director  to 
concur  with  orders,  we  believe  that  in 
addition  to  issuing  letters  modifying  or 
rescinding  orders,  as  part  of  MMS's 
review  practice,  MM3  should  be 
authorized  to  issue  letters  concurring 
with  orders. 
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The  purpose  of  allowing  the  MMS 
Director  to  rescind  or  modify  the  order 
or  decision  not  to  issue  an  order  would 
be  to:  (1)  formally  communicate  our 
reasons  for  rescission  or  modification  to 
appellants;  (2)  eliminate  the  need  to 
request  remand  from  the  IBLA;  (3)  allow 
MMS  an  opportiuiity  to  review  orders 
for  accuracy  and  conformity  with  MMS 
policy  prior  to  formal  briefing  to  the 
IBLA;  and  (4)  help  resolve  appeals  or 
issues  prior  to  formal  briefing  to  the 
IBLA.  The  early  resolution  of  appeals  is 
particularly  important  given  RSFA's  33- 
month  time  constraint. 

Moreover,  under  the  ciurent  appeals 
process,  MMS  appeals  decisions  and 
settlement  agreements  have  resolved 
more  than  three-fourths  of  the  complex 
appeals  filed  with  MMS  prior  to  appeal 
to  the  IBLA.  MMS  hopes  that  its  ability 
to  review  and  rescind  or  modify  orders 
in  this  proposed  rule,  together  with  the 
settlement  conferences,  will  yield  a 
similar  result. 

The  purpose  of  having  the  MMS 
Director  affirmatively  concur  with 
orders  is  to  speed  up  the  appeals 
process  and  give  appellants  clear 
documentation  of  the  concurrence 
(compared  to  "deemed"  conciurences 
under  paragraph  (e),  described  below). 

Paragraph  (b)  would  provide  that 
MMS  will  consult  informally  with  the 
MMS  office  that  issued  the  order  or 
decision  not  to  issue  the  order,  and  with 
affected  tribes  or  affected  delegated 
States  that  participated  in  the  record 
development  conference  or  the 
settlement  conference  before  the  MMS 
Director  rescinds  or  modifies  an  order  or 
decision  not  to  issue  an  order  under 
paragraph  (a).  This  is  substantially  what 
the  RPC  Report  recommended,  RPC 
Report  paragraph  21.a,  except  that  MMS 
would  not  have  to  consult  with  affected 
tribes  or  affected  delegated  States  that 
show  no  interest  in  the  proceedings  by 
failing  to  participate  in  the  early  part  of 
the  appeals  process.  MMS  also  would 
not  be  required  to  consult  with  States 
concerned.  This  would  conserve  MMS 
resources  by  eliminating  the  need  to 
inform  persons  that  did  not  issue  the 
order,  participate  in  the  audit  that 
resulted  in  the  order,  or  participate  in 
the  appeals  process.  This  would  also 
encourage  interested  affected  tribes  and 
affected  delegated  States  to  participate 
early  in  the  process  and  thereby 
produce  more  meaningful  record 
development  and  settlement 
conferences.  However,  paragraph  (c) 
would  give  MMS  discretion  to  consult 
informally  with  other  relevant  MMS 
offices.  States  concerned,  and  affected 
Indian  lessors  before  the  MMS  Director 
rescinds  or  modifies  an  order  or 
decision  not  to  issue  an  order. 


Under  the  current  appeals  process,  for 
appeals  involving  Indian  leases,  MMS 
prepares  the  decision,  and  the  Deputy 
Commissioner  of  Indian  Affairs  signs 
the  decision,  after  the  Solicitor,  Division 
of  Indian  Affairs,  reviews  the  decision. 
In  this  proposed  rule,  the  MMS  Director 
would  concur  with,  rescind  or  modify 
appeals  involving  Indian  leases.  We 
specifically  request  comment  on  what 
the  extent  of  BIA  involvement  regarding 
such  appeals  should  be.  For  example, 
should  MMS  be  required  to  "consult 
informally"  with  appropriate  BIA 
officials  prior  to  acting  on  an  order 
under  paragraph  (b),  or  should  such 
consultation  be  at  MMS's  discretion 
under  paragraph  (c)? 

Under  paragraph  (d),  MMS  would 
notify  appellants  in  writing  that  the 
MMS  Director  has  concurred  with, 
rescinded  or  modified  the  order  or 
decision  not  to  issue  an  order  they 
appealed.  A  notice  of  rescission  or 
modification  would  state  the  reasons  for 
the  rescission  or  modification.  However, 
we  anticipate  that  these  letters  would  be 
shorter  and  would  include  less  written 
legal  analysis  than  current  MMS  appeals 
decisions. 

We  included  paragraph  (e)  to  explain 
what  happens  if  the  MMS  Director  does 
not  concur  with,  rescind  or  modify  the 
order  or  decision  not  to  issue  an  order 
within  the  60-day  time  frame  provided 
in  paragraph  (a).  In  such  instances,  the 
MMS  Director  would  be  deemed  to  have 
concurred  with  the  order  or  decision  not 
to  issue  an  order  that  you  have 
appealed. 

Section  4.930    What  Other  Persons  Will 
MMS  Notify  When  the  MMS  Director 
Concurs  With,  Rescinds,  or  Modifies  an 
Order  or  Decision  Not  to  Issue  an  Order? 

The  purpose  of  this  section  is  to 
identify  the  persons,  other  than  the 
appellant  that  the  IDepartment  will 
notify  when  the  MMS  Director  concurs 
with,  rescinds,  or  modifies  an  order  or 
decision  not  to  issue  an  order.  This 
would  include  persons  who  would  not 
otherwise  be  aware  of  such  action 
because  they  did  not  receive  an  order. 
Notice  of  Order,  or  Notice  of  Appeal. 
Because  MMS  would  have  such 
information,  it  would  have  the  primary 
notification  responsibility. 

Paragraph  (a)  would  provide  that,  for 
appeals  filed  under  §  4.904(a)  or  (b)  (j.e., 
by  parties  other  than  Indian  lessors), 
MMS  will  send  a  copy  of  the  notice  that 
it  issues  under  §  4.929(d)  to  the 
following  persons:  (1)  the  office  that 
issued  the  order;  (2)  any  affected 
delegated  State;  (3)  any  affected  Tribe; 
and  (4)  the  appropriate  BIA  office,  if  the 
order  involves  leases  on  individual 
Indian  lands.  The  BIA  office  may  make 


available  to  individual  Indian  mineral 
owmers  whatever  notice  it  deems 
appropriate  by  any  method  it  deems 
appropriate.  MMS  would  not  be 
responsible  for  notifying  individual 
Indian  mineral  owners  because  it  does 
not  have  the  information  necessary  to 
contact  those  persons.  However,  BIA 
does  have  that  information.  This 
proposal  was  based  on  the  assumption 
that  BIA  area  offices  are  in  the  best 
position  to  know  what  type  of  notice 
would  be  useful.  For  example,  such 
notice  could  be  in  the  form  of  notice  in 
a  local  paper,  or  posting  notice  on  the 
Internet  that  individual  Indian  mineral 
owners  could  access  at  their  local  BIA 
office.  We  request  comments  on  the 
most  appropriate  way  to  provide  useful 
notice  to  individual  Indian  mineral 
owners  about  matters  that  may  affect 
their  revenues. 

Paragraph  (b)  would  provide  that  for 
appeals  filed  by  Indian  lessors  under 
§  4.904(c),  MMS  will  send  a  copy  of  the 
notice  it  issues  under  §  4.929(d)  to  the 
office  that  decided  not  to  issue  the  order 
and  to  the  lessee  or  its  designee. 

Section  4.931     If  the  MMS  Director 
Rescinds  or  Modifies  an  Order,  How 
Does  it  Affect  the  Statutory  Limitations 
Period? 

RSFA  §  4(a),  adding  the  new 
FOGRMA  §  115(b)(1),  30  U.S.C. 
1724(b)(1),  provides  that  MMS  must 
commence  a  demand  for  an  obligation 
within  seven  years  from  the  date  the 
obligation  becomes  due.  Thus,  orders 
subject  to  RSFA  must  be  issued  within 
seven  years  of  the  date  that  additional 
royalties  became  due.  For  purposes  of 
this  rulemaking,  we  needed  to  clarify 
the  effect  of  the  MMS  Director's 
rescission  or  modification  of  orders 
subject  to  the  seven-year  limitations 
period  under  RSFA. 

Accordingly,  for  purposes  of 
determining  whether  an  order  is  timely 
under  the  limitations  period  prescribed 
in  30  U.S.C.  1724(b)-(d).  paragraph  (a) 
of  the  proposed  section  would  state  that 
if  the  MMS  Director  modifies  an  order 
under  §  4.929,  the  timeliness  of  the 
order  is  not  affected  and  the  modified 
order  is  timely  if  the  original  order  was 
timely.  For  example,  assume  that  MMS 
issued  an  order  to  pay  additional  royalty 
of  $10,000  on  January  1, 1998,  for 
royalties  that  were  due  on  January  1, 
1991  from  lease  X. 

Also  assume  that  the  designee 
appealed  the  order,  and  that  the  MMS 
Director  modified  the  order  to  find  that 
the  lessee  underpaid  royalties  on  lease 
X  for  the  same  production  by  $15,000, 
not  the  $10,000  under  the  order  as 
issued,  and  to  require  the  lessee  to  pay 
the  higher  amount.  In  that  instance. 
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because  the  original  order  was  timely, 
the  modification  would  be  timely,  even 
though  it  inc^ased  the  amount  of 
royalties  duet  However,  the  MMS 
Director's  mc  dification  would  not 
address  production  not  included  in  the 
original  ordei^.  Thus,  using  the  above 
example,  the  MMS  Director  could  not 
modify  the  order  to  include  additional 
royalties  on  production  from  lease  Y, 
because  that  Droduction  was  not 
included  in  t  le  original  order. 
Similarly,  th(  Director  could  not  modify 
the  order  to  i  iclude  production  from 
lease  X  for  a  iime  period  different  than 
the  time  period  in  the  original  order. 

Paragraph  lb)  would  provide  that  for 
purposes  of  determining  whether  an 
order  is  timely  under  the  limitations 
period  prescDibed  in  30  U.S.C.  1724(b)- 
((d),  if  the  Mils  Director  rescinded  all 
or  part  of  an  order  under  §  4.929,  and 
the  IBLA,  an  Assistant  Secretary,  the 
Director  of  O  4A,  the  Secretary,  or  a 
court  reinstal  es  that  order,  in  whole  or 
in  part,  the  re  instated  order  relates  back 
to  the  date  the  order  was  originally 
issued,  and  tlie  reinstated  order  would 
be  timely  if  tlie  original  order  was 
timely.  Thus,  as  long  as  an  appeal  (or 
intervention)  of  the  rescission  was 
pending  within  the  Department  or  in 
federal  court,  an  order  would  stay 
"alive"  for  purposes  of  the  7-year 
limitations  pisriod  even  though  the 
MMS  Directcr  rescinded  that  order. 


Section  4.93. 
the  Record  tc 

Under  this 


When  Will  MMS  Send 
IBLA? 


i  [section,  the  MMS  DRD 
would  transn  lit  the  record  to  the  IBLA 
within  45  da;'s  of  the  date  MMS  notifies 
the  appellant  under  §4. 929(d).  If  the 
MMS  Directc  r  is  deemed  to  have 
concurred  wi  th  an  order  under 
§ 4.929(e),  this  section  would  require 
that  the  MMS  Dispute  Resolution 
Division  tran  >mit  the  record  to  the  IBLA 
within  105  days  after  MMS  has  received 
the  record  under  §  4.919  or  4.920.  The 
45-day  deadl  ne  under  this  paragraph 
would  merel;  be  guidance  for  MMS  and 


would  create 
parties  to  the 
persons 


no  substantive  rights  in 
appeal  or  any  other 


Section  4.933 
May  I  Do, 
Concurs  Witt 
Order  or 
That  I  Have 

This  sectioii 
appellant 
of  its  order  a 
concurs  with 
order  under  ^ 
MMS  Directot 
appellant  desi 
there  are 


What  Must  I  Do.  or  What 
T  the  MMS  Director 
,  Rescinds  or  Modifies  an 
Deci  sion  Not  To  Issue  an  Order 
J  ppealed? 

would  explain  what  an 
coiild  do  regarding  the  appeal 
;er  the  MMS  Director 
modifies  or  rescinds  an 
4.929.  Depending  on  the 
's  action,  and  whether  the 
res  to  continue  the  appeal, 
sevj^ral  options  for  the 


appellant.  First,  under  paragraph  (a),  if 
the  MMS  Director  concurred  writh  the 
order  or  decision  not  to  issue  an  order 
that  you  appealed,  and  you  wanted  to 
continue  your  appeal,  you  would  have 
to  file  your  Statement  of  Reasons  under 
§  4.939  with  the  IBLA  within  60  days 
after  you  received  the  MMS  Director's 
concurrence  under  §  4.929.  The  60-day 
time  period  is  intended  to  provide 
sufficient  time  for  you  to  determine 
what  action  you  intend  to  take  and  to 
prepare  your  Statement  of  Reasons. 

Second,  under  paragraph  (b),  if  the 
MMS  Director  rescinded  the  order  that 
you  appealed,  and  if  an  Indian  lessor  or 
delegated  State  intervened  under 
§  4.934,  because  you  would  be  bound  by 
the  Department's  final  decision  in  the 
intervention  in  your  appeal,  you  could 
file  an  Answer  to  the  Intervention  Brief 
under  §  4.942  within  60  days  after  you 
receive  the  MMS  Director's  rescission 
under  §  4.929(d).  We  assume  that 
appellants  would  not  appeal  a  recission 
to  IBLA.  However,  we  realize  that  the 
substantive  rights  of  appellants  may  be 
affected  if  an  Indian  lessor  or  delegated 
State  intervenes  under  §  4.934.  Thus,  we 
wanted  to  ensure  that  appellants  have 
the  opportunity  to  address  any 
arguments  for  reinstatement  of  a 
rescinded  order  an  Intervenor  makes  to 
IBLA  in  its  Intervention  Brief  But  we 
also  wanted  to  make  clear  that  if  an 
appellant  chooses  not  to  answer  an 
Intervention  Brief  it  would  still  be 
bound  by  any  IBLA  decision  regarding 
the  rescission. 

Third,  under  paragraph  (c),  if  the 
MMS  Director  modified  the  order  that 
you  appealed,  and  if  you  still  wanted  to 
contest  the  order  as  modified,  you 
would  have  to  file  your  Statement  of 
Reasons  under  §  4.939,  and  any  Answer 
to  an  Intervention  Brief  under  §  4.942, 
within  60  days  after  you  receive  the 
MMS  Director's  modification  under 
§  4.929.  The  60-day  time  period  is 
intended  to  provide  sufficient  time  for 
you  to  determine  what  action  you 
intend  to  take  and  to  prepare  your 
Statement  of  Reasons  and  any  Answer 
to  an  Intervention  Brief 

Finally,  under  paragraph  (d),  if  the 
MMS  Director  was  deemed  under 
§  4.929(e)  to  have  concurred  with  the 
order  or  decision  not  to  issue  an  order 
that  you  appealed,  you  would  have  to 
file  your  Statement  of  Reasons  under 
§  4.939  within  120  days  after  the  date 
the  MMS  DRD  receives  the  record 
forwarded  under  §§4.919  or  4.920. 
Thus,  if  MMS  did  not  notify  you  of  its 
concurrence,  modification,  or  rescission 
of  the  order  within  the  time  required 
under  §  4.929,  then  you  would  have  60 
days  from  the  date  that  the  notification 
should  have  been  sent  to  file  a 


Statement  of  Reasons  with  the  IBLA. 
This  would  give  an  appellant  sufficient 
time  to  determine  whether  the  appeal 
was  deemed  concurred  with  under 
§  4.929(e),  determine  what  action  it 
intends  to  take,  and  prepare  its 
Statement  of  Reasons. 

Section  4.934     Who  May  Intervene  in 
an  Appeal? 

The  purpose  of  this  section  is  to 
provide  a  means  for  Indian  lessors  and 
affected  delegated  States  to  object  to  an 
MMS  Director's  rescission  or 
modification  of  an  order  without  having 
to  make  the  Indian  lessor  or  State  file  a 
separate  appeal  of  some  kind.  We  felt  it 
would  be  too  confusing  and 
administratively  difficult  to  track  dual 
appeals  regarding  the  same  order  for 
purposes  of  the  33-month  period  within 
which  to  decide  appeals  of  orders 
concerning  federal  oil  and  gas  leases. 
The  RPC  Report,  paragraph  21. e, 
recommended  that  delegated  States  be 
allowed  to  "continue"  an  appeal. 
However,  we  believe  that  Indian  lessors 
and  affected  delegated  States  are  not 
"appellants"  when  they  disagree  with 
an  MMS  rescission  or  modification 
because  there  already  is  an  "appellant." 
Rather,  they  should  be  regarded  as 
intervenors  because  they  did  not  appeal 
the  order  but  challenge  MMS's  action 
with  respect  to  an  order.  See  e.g.,  43 
CFR  4.471  and  4.1110. 

This  achieves  the  same  effect  as  the 
RPC  Report  recommendation,  but,  under 
the  proposed  rule,  appellants  have 
different  substantive  rights  and 
procedures  than  intervenors.  For 
example,  under  various  sections  of  the 
proposed  rule,  if  an  appellant  wants 
additional  time  to  comply  with  a  filing 
deadline,  hold  additional  record 
development  or  settlement  conferences, 
etc.,  then,  under  §  4.958,  the  appellant 
must  request  an  extension  of  the  period 
in  which  the  Department  must  issue  a 
final  decision  in  its  appeal  under 
§  4.956,  or  which  the  Department  uses 
as  guidance  to  track  its  appeal  under 
§4.948.  There  is  no  such  requirement 
for  Intervenors  because  they  cannot 
extend  the  33-month  period.  Thus,  the 
Departmental  office  considering  an 
extension  request  from  an  Intervenor 
would  have  discretion  whether  to  grant 
the  request  considering,  among  other 
factors,  whether  the  Intervenor  obtained 
a  written  agreement  from  the  appellant 
to  extend  the  33-month  period. 
Accordingly,  under  paragraph  (a), 
Indian  lessors  could  intervene  in  any 
appeal  involving  their  leases  by  filing  an 
Intervention  Brief  under  §  4.939  within 
30  days  after  receiving  notification  of 
the  MMS  Director's  concurrence, 
rescission  or  modification  of  an  order 
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under  §4.930  that  adversely  affects 
them.  Likewise,  paragraph  (b)  would 
provide  that  affected  delegated  States 
could  intervene  in  an  appeal  if  the  MMS 
Director  modified  or  rescinded  an  order 
imder  §  4.929  that  the  recipient  of  the 
order  or  Notice  of  Order  appealed,  by 
filing  an  Intervention  Brief  under 
§  4.939  within  30  days  after  the 
delegated  State  received  MMS's 
notification  of  any  rescission  or 
modification  under  §  4.930,  if  MMS's 
rescission  or  modification  of  the  order 
adversely  affected  that  State. 

We  believe  that  only  Indian  lessors 
and  delegated  States  that  are  adversely 
affected  by  the  MMS  Director's  actions 
regarding  an  order  should  be  allowed  to 
intervene.  Thus,  an  Indian  lessor  whose 
leases  are  not  at  issue  in  the  appeal,  or 
a  delegated  State  that  does  not  receive 
revenues  from  the  leases  at  issue  in  the 
appeal,  could  not  intervene.  However,  if 
an  unaffected  Indian  lessor  or  delegated 
State  wished  to  express  views  about  the 
merits  of  MMS's  actions,  it  could  file  an 
amicus  brief  under  §  4.943. 

Section  4.935    What  is  the  Record  for 
an  Appeal  if  a  State  or  Indian  Lessor 
Intervenes? 

Because  a  record  already  exists  for  an 
appeal  when  an  Indian  lessor  or  a 
delegated  State  intervenes,  this  section 
would  provide  that  if  an  Indian  lessor 
or  delegated  State  intervenes  under 
§  4.934,  the  record  for  the  appeal  that 
the  IBLA  must  consider  is  the  record 
established  under  §§4.919  or  4.920 
before  the  MMS  Director's  rescission  or 
modification  under  §  4.929,  plus  any 
additional  correspondence  to  the  MMS 
Director  and  the  MMS  Director's  notice 
of  modification  or  rescission  under 
§  4.929(d). 

Section  4.936    If  an  Indian  Lessor  or 
Delegated  State  Intervenes,  How  Does  it 
Affect  the  Time  Frame  for  Deciding  an 
Appeal? 

As  explained  above,  we  befieve  that 
Indian  lessors  and  affected  delegated 
States  are  not  "appellants"  when  they 
disagree  with  an  MMS  rescission  or 
modification  because  there  already  is  an 
"appellant."  Thus,  this  section  would 
provide  that  when  an  Indian  lessor  or 
delegated  State  intervenes,  the  appeal 
commences  on  the  appellant's 
commencement  date  under  §  4.911,  not 
on  the  date  an  intervening  party  files  its 
Intervention  Brief.  Thus,  intervention 
would  not  "recommence"  an  appeal. 

Section  4.937    May  an  Assistant 
Secretary  Decide  an  Appeal? 

Under  the  ciurent  two-step  appeals 
process,  an  Assistant  Secretary  may  take 
jurisdiction  of  an  appeal  and  issue  a 


decision  at  any  time  prior  to  an  appeal 
to  the  IBLA.  Marathon  OH  Co.,  108  IBLA 
177  (1989),  Blue  Star,  Inc.,  41  IBLA  333, 
335-36  (1979).  The  RPC  recommended 
that  if  an  Assistant  Secretary  wanted  to 
decide  an  appeal,  the  Assistant 
Secretary  would  have  to  petition  the 
IBLA  to  relinquish  jurisdiction  of  the 
appeal.  RPC  Report,  paragraph  30. 
However,  in  his  letter  of  September  22, 
1997,  the  Secretary  stated  that  the 
Department  would  allow  an  Assistant 
Secretary  to  choose  to  decide  an  appeal 
without  leave  from  the  IBLA,  at  any 
time  prior  to  the  Appellant's  filing  of  its 
Statement  of  Reasons  or  an  Intervenor's 
filing  of  its  Intervention  Brief  with  the 
IBLA.  We  believe  that  if  policy-level 
officials  in  the  Department  choose  to 
make  a  decision  in  a  case,  there  should 
be  no  need  for  them  to  be  granted 
permission.  This  also  is  similar  to  the 
procediu^s  for  certain  other 
Departmental  appeals.  See  43  CFR 
4.332(b). 

Accordingly,  paragraph  (a)  of  this 
section  would  provide  that  the  Assistant 
Secretary  for  Land  and  Minerals 
Management  (or,  the  Assistant  Secretary 
for  Indian  Affairs  for  appeals  involving 
an  Indian  lease)  could  choose  to  decide 
an  appeal  by  notifying  the  appellant,  the 
MMS  Dispute  Resolution  Division,  and 
the  IBLA  in  vmting  that  the  Assistant 
Secretary  will  decide  the  appeal,  at  any 
time  up  to  30  days  before  the  date  the 
appellant  must  file  its  Statement  of 
Reasons  or  an  Intervenor  must  file  its 
Intervention  Brief  under  §  4.939.  The 
30-day  notification  would  give 
appellants  and  Interveners  time  to 
prepare  their  Statement  of  Reasons  or 
Intervention  Brief  for  filing  with  the 
Assistant  Secretary,  rather  than  with  the 
IBLA.  The  proposed  rule  does  not 
specify  how  an  Assistant  Secretary 
would  determine  to  decide  an  appeal, 
but  we  believe  any  party,  including  the 
appellant,  could  request  that  an 
Assistant  Secretary  decide  the  appeal. 

We  believe  that  the  appellant  should 
argue  its  case  to  the  Assistant  Secretary 
in  much  the  same  way  as  it  would  argue 
the  matter  to  the  IBLA.  Thus,  paragraph 
(b)  of  this  section  would  provide  that, 
after  the  Assistant  Secretary  notifies  you 
of  his  or  her  decision  to  decide  your 
appeal,  you  must  file  all  subsequent 
documents  required  under  this  subpart 
with  the  Assistant  Secretary  under 
§4.960. 

In  a  public  meeting  we  held  on  earlier 
drafts  of  this  proposed  rule,  industry 
representatives  expressed  concern  over 
the  extent  of  ex  parte  communications 
from  the  MMS  and  the  Solicitor's  office 
to  the  Assistant  Secretary  when  an 
Assistant  Secretary  decides  an  appeal. 
Under  the  proposed  procedure. 


appellants  would  be  able  to  submit  the 
same  arguments  to  the  Assistant 
Secretary  as  they  would  submit  to  the 
IBLA.  While  the  procedures  would 
differ  from  those  before  the  IBLA 
because  there  would  be  no  bar  on 
agency  or  SoUcitor's  office  personnel 
working  with  the  Assistant  Secretary  on 
a  decision,  any  Assistant  Secretary's 
decision  would  have  the  benefit  of  being 
subject  to  immediate  judicial  review. 
Moreover,  it  is  critical  to  the  Assistant 
Secretary's  decision  making  process  that 
he  or  she  have  available  the  expertise  of 
both  the  agency  personnel  and  his  or 
her  attorneys.  We  specifically  request 
comments  about  any  procedures  that  the 
Department  should  consider  regarding 
how  it  can  maintain  an  efficient  and  fair 
process,  while  providing  adequate  staff 
support  to  the  Assistant  Secretary,  and 
preserving  the  Assistant  Secretary's 
prerogative  to  consult  writh  whomever 
he  or  she  chooses  within  the 
Department. 

Section  4.938     Who  Will  Notify  Other 
Persons  That  an  Assistant  Secretary 
Will  Decide  an  Appeal  or  Has  Decided 
an  Appeal? 

The  purpose  of  this  section  is  to 
identify  who  in  the  Department  has 
responsibility  for  notifying  affected 
persons  other  than  the  appellant  that  an 
Assistant  Secretary  will  decide  an 
appeal  or  has  decided  an  appeal,  who 
would  not  otherwise  be  aware  of  such 
action.  Because  MMS  would  be  notified 
of  such  action,  it  would  have  the 
primary  notification  responsibility. 

Thus,  paragraph  (a)  would  explain 
that  MMS  will  transmit  a  copy  of  the 
Assistant  Secretary's  notice  required 
under  §4.937  to: 

(1)  Affected  tribes; 

(2)  Affected  delegated  States; 

(3)  Lessees  who  join  under  §  4.908; 

(4)  Interveners;  and 

(5)  Affected  lessees  or  their  designees 
if  an  Indian  lessor  files  an  appeal  under 
§  4.904  of  any  MMS  decision  not  to 
issue  an  order. 

Paragraph  (b)  would  provide  that  for 
appeals  involving  individual  Indian 
mineral  owners'  leases,  in  addition  to 
notifying  the  persons  under  paragraph 
(a),  MMS  would  transmit  a  copy  of  the 
Assistant  Secretary's  notice  required 
under  §  4.937  to  the  appropriate  BIA 
office.  That  BIA  office  could  make 
available  to  individual  Indian  mineral 
owners  whatever  notice  it  deems 
appropriate  by  any  method  it  deems 
appropriate.  MMS  would  not  be 
responsible  for  notifying  individual 
Indian  mineral  owners  because  it  does 
not  have  the  informati;:n  necessary  to 
contact  those  persons.  However.  BIA 
does  have  that  information.  Thus,  this 
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proposal  was  t^sed  on  the  assumption 
that  area  BIA  otfBces  are  in  the  best 
position  to  know  what  type  of  notice 
would  be  useful.  For  example,  such 
notice  could  b^  in  the  form  of  notice  in 
a  local  paper,  ()r  posting  notice  on  the 
Internet  that  individual  Indian  mineral 
owners  could  access  at  their  local  BIA 
office.  We  request  comments  on  the 
most  appropriate  way  to  provide  useful 
notice  to  individual  Indian  mineral 
owners  about  ipatters  that  may  affect 
their  revenuesj 

Section  4.939  \  How  Do  I  File  My 
Statement  ofFleasons  or  Intervention 
Brief? 

This  section  would  explain  how  an 
appellant  wou  d  file  its  Statement  of 
Reasons,  and  a^  Intervenor  would  file 
its  Intervention  Brief,  with  the  IBLA  or 
an  Assistant  Sfcretary. 

Under  paragraph  (a),  you  would  have 
to  file  your  Statement  of  Reasons  or 
Intervention  Brief  with  the  IBLA  under 
§  4.960  within  jthe  times  required  under 
§§4.933  and  41934. 

Under  pciragraph  (b),  if  an  Assistant 
Secretary  will  decide  your  appeal  under 
§  4.937.  you  wtuld  have  to  file  your 
Statement  of  Reasons  or  Intervention 
Brief  with  that  Assistcint  Secretary 
under  §  4.960  ^ithin  60  days  after  the 
MMS  DRD  hasj  received  the  record 
under  §§4.91S|  or  4.920. 

Under  paragraph  (c),  appellants 
would  have  to  pay  a  nonrefundable 
processing  fee  |of  $150  with  their 
Statement  of  Rjeasons  as  required  under 
§  4.965  or  seekj  a  fee  waiver  or  reduction 
under  §  4.966.  Dur  analysis  leading  to 
the  choice  of  Si  50  as  the  processing  fee 
at  this  stage  of  the  appeal  is  in  the 
Section-by-Section  analysis  for  §  4.965 
of  this  proposed  rule.  Indian  lessors  and 
delegated  Stat#s  would  not  have  to  pay 
the  processing:  fee. 

Under  paragraph  (d)  you  also  would 
have  to  serve  j(our  Statement  of  Reasons 
or  Intervention  Brief  on  all  parties  to  the 
appeal,  and  on  other  persons  as  required 
under  §  4.962.  Section  4.962  requires 
appellants  to  serve  their  Statement  of 
Reasons  on  thf  office  that  issued  the 
order,  affected!  tribes,  and  affected 
delegated  States.  The  current  rules  do 
not  require  appellants  to  serve  the 
Statement  of  Reasons  on  these  entities. 
However,  we  added  this  requirement  to 
ensure  that  the  office  that  issued  the 
order,  affected] tribes,  and  affected 
delegated  States  would  be  informed 
about  the  prog^^ss  of  the  appeal  and  to 
provide  them  yvith  an  opportimity  to 
give  the  Sobcitor's  office  information 
they  believe  id  responsive  to  the 
Statement  of  F^easons  or  file  an  amicus 
brief  under  §  4943. 


Section  4.940    What  if  I  Do  Not  Timely 
File  My  Statement  of  Reasons, 
Intervention  Brief  or  Request  for  an 
Extension  of  Time  to  File  Those 
Documents? 

This  section  would  explain  that  if  you 
do  not  file  your  Statement  of  Reasons, 
Intervention  Brief,  or  request  for 
extension  of  time  to  file  either  of  those 
documents  within  the  times  prescribed 
in  §§  4.933.  4.934.  or  4.939,  or  within 
any  extension  of  time  requested  and 
granted  under  §  4.958,  the  IBLA  or  the 
Assisteuit  Secretary  will  dismiss  your 
appeal,  or  will  not  allow  you  to 
intervene.  Thus,  the  filing  of  the 
Statement  of  Reasons  would  be 
jurisdictional.  We  would  like  comments 
on  whether  this  is  the  appropriate 
sanction  for  failure  to  timely  file,  or 
whether  we  should  have  another 
sanction  for  not  filing  timely.  For 
example,  the  rule  could  provide  that  the 
IBLA  or  Assistant  Secretary  would  not 
consider  Statements  of  Reasons  or 
Intervention  Briefs  that  are  filed  late. 
This  would  tend  to  have  a  similar 
substantive  result  as  dismissal  but  might 
be  more  time  consvuning. 

Section  4.941     Who  May  File  an 
Answer  to  a  Statement  of  Reasons  or 
Intervention  Brief? 

This  section  would  explain  who  may 
file  an  Answer  to  a  Statement  of 
Reasons  or  Intervention  Brief  with  the 
IBLA  or  an  Assistant  Secretary.  Like 
current  practice,  the  Solicitor's  office 
would  file  Answers  on  behalf  of  MMS 
and  Indian  lessors. 

Paragraph  (a)  would  provide  that  if 
the  recipient  of  an  order  or  Notice  of 
Order  files  a  Statement  of  Reasons 
under  §4.939,  MMS  and  Indian  lessors 
whose  leases  are  affected  may  file 
Answers  under  §  4.942. 

Paragraph  (b)  would  provide  that  if  an 
Indian  lessor  files  a  Statement  of 
Reasons  or  an  Intervention  Brief  under 
§  4.939,  MMS  and  any  lessee,  designee, 
or  payor  for  the  lease(s)  involved  in  the 
appeal  may  file  Answers  under  §  4.942. 
The  proposed  rule  would  allow  lessees 
or  payors  to  answer  Indian  lessors' 
Statements  of  Reasons  and  Intervention 
Briefs  because,  under  §  4.933(b),  they 
would  be  bound  by  the  Department's 
final  decision  in  the  intervention  in 
their  appeal.  Also,  if  an  Indian  lessor 
appeals  MMS's  decision  not  to  issue  an 
order  regarding  its  leases,  lessees  or 
payors  would  likewise  be  bound  by  any 
decision  in  that  appeal.  Thus,  the 
substantive  rights  of  lessee  and  payor 
appellants  could  be  affected  if  an  Indian 
lessor  intervenes  under  §  4.934  or 
appeals  under  §4. 904(c).  Accordingly, 
we  wanted  to  assure  that  those 


appellants  have  the  opportunity  to 
address  any  arguments  an  Intervenor  or 
Indian  lessor  appellant  makes  to  the 
IBLA  or  Assistant  Secretary. 

Paragraph  (c)  would  provide  that  if  a 
delegated  State  files  an  Intervention 
Brief  under  §4.939,  MMS,  Indian 
lessors  whose  leases  are  adversely 
affected,  and  any  lessee,  its  designee,  or 
the  payor  for  the  lease(s)  involved  in  the 
appeal  may  file  Answers  under  §  4.942. 
The  proposed  rule  would  allow  lessees, 
their  designees,  or  the  payor  to  answer 
delegated  States'  Intervention  Briefs 
because,  under  §  4.933(b),  they  would 
be  bound  by  the  Department's  final 
decision  in  the  intervention  in  their 
appeal.  Thus,  the  substantive  rights  of 
lessee,  designee,  and  payor  appellants 
could  be  affected  if  a  delegated  State 
intervenes  under  §  4.934.  Accordingly, 
we  wanted  to  assure  that  those 
appellants  have  the  opportunity  to 
address  any  arguments  an  Intervenor 
makes  to  the  IBLA  or  Assistant 
Secretary  in  its  Intervention  Brief. 

Indiem  lessors'  leases  could  be 
adversely  affected  by  the  Intervention  of 
a  delegated  State  only  if  the  appeal 
involves  an  order  that  addresses  both 
Federal  and  Indian  leases  (a  State  could 
not  file  an  Intervention  Brief  in  an 
appeal  involving  only  Indian  leases). 
While  we  do  not  expect  that  the 
positions  of  Indian  lessors  and 
delegated  States  would  often  conflict, 
because  Indian  lessors  are  the  lease 
owners,  we  thought  they  should  have 
the  opportunity  to  address  Intervention 
Briefs  filed  by  delegated  States  in 
appeals  that  involve  both  Federal  and 
Indian  leases. 

Section  4.942    How  Do  I  File  an  Answer 
to  a  Statement  of  Reasons  or 
Intervention  Brief? 

This  section  would  explain  that  you 
would  have  to  file  your  Answer  to  a 
Statement  of  Reasons  within  60  days 
after  the  date  the  Statement  of  Reasons 
was  served  upon  you,  and  an  Answer  to 
an  Intervention  Brief  within  the  time 
limit  proposed  in  §  4.933(b)  [i.e.,  within 
60  days  after  you  receive  the  MMS 
Director's  rescission).  This  section  also 
would  provide  that  you  must  file  your 
Answer  with  the  appropriate  office 
under  §  4.960  and  serve  your  Answer  on 
all  parties  to  the  appeal. 

Section  4.943     Who  May  File  an 
Amicus  Brief? 

This  section  would  explain  that  any 
person  may  file  an  Amicus  Brief  with 
the  appropriate  office  under  §  4.960 
within  60  days  after  the  date  the 
Statement  of  Reasons  or  Intervention 
Brief  is  filed  with  the  IBLA  or  Assistant 
Secretary.  You  would  have  to  serve  yoiu 
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Amicus  Brief  on  all  parties  to  the 
appeal. 

Section  4.944    May  Parties  File 
Additional  Responsive  Pleadings? 

Under  current  IBLA  practice,  the 
IBLA  can  consider  responsive  pleadings 
after  an  Answer  is  filed.  See  43  CFR 
4.414.  Thus,  as  proposed,  this  section 
would  provide  that  if  you  filed  a 
Statement  of  Reasons  or  an  Intervention 
Brief,  and  another  person  files  an 
Answer  or  an  Amicus  Brief,  you  could 
file  a  Reply  to  the  Answer  or  a  Response 
to  the  Amicus  Brief  within  30  days  after 
the  date  the  Answer  or  Amicus  Brief 
was  served  upon  you.  In  addition,  if  you 
filed  an  Answer  and  another  person 
filed  a  Reply  or  an  Amicus  Brief,  you 
could  file  a  Surreply  to  that  Reply  to 
address  new  arguments  or  authorities 
raised  in  the  Reply,  or  a  Response  to  the 
Amicus  Brief,  within  20  days  after  the 
Reply  or  Response  is  served  upon  you. 
You  would  have  to  serve  any  responsive 
pleadings  under  this  section  on  all 
parties  to  the  appeal.  The  IBLA  retains 
the  right  to  limit  the  length  of  pleadings 
or  the  number  of  pleadings  beyond 
those  specifically  provided  in  this  rule. 

Section  4.945    May  I  Ask  for  a  Hearing 
by  an  Administrative  Law  Judge? 

This  section  would  provide  a  way  for 
the  IBLA,  at  the  request  of  any  party,  to 
seek  additional  facts  or  arguments  that 
the  party  believes  are  necessary  to  help 
decide  the  appeal. 

Any  party  could  request  in  writing 
that  the  IBLA  refer  a  matter  to  an 
Administrative  Law  Judge  of  the 
Hearings  Division  under  43  CFR  4.415 
for  an  evidentiary  hearing  if  there  are 
disputed  issues  of  material  fact  which 
could  affect  the  decision  on  the  appeal. 
The  party's  request  would  have  to 
specify  the  issues  of  fact  that  are  in 
dispute.  See,  e.g..  W.J.  and  Betty  Lo 
Wells,  122  IBLA  250,  252  (1992),  in 
which  IBLA  required  that  a  party 
requesting  a  hearing  in  a  case  involving 
a  BLM  land  exchange  explain  what 
issues  of  material  fact  require  a  hearing. 

In  addition,  appellants  who  request  a 
hearing  under  this  paragraph  would 
have  to  agree  in  writing  to  extend  the 
period  under  §  4.958  by  the  additional 
amount  of  time  necessary  for  the 
Hearings  Division  to  complete  any 
action  with  respect  to  the  referral 
request,  including  any  of  the  actions 
authorized  under  paragraph  (c)(3).  Thus, 
up  to  no  later  than  30  days  after  all 
responsive  pleadings  are  filed  under 
§  4.944,  parties  could,  at  any  time 
during  the  appeals  process,  including 
record  development,  request  that 
disputed  issues  of  material  fact  be 
resolved  by  an  Administrative  Law 


Judge.  Parties  could  not,  however, 
require  other  parties  to  produce 
documents. 

Paragraph  (c)  would  provide  that  if 
the  IBLA  grants  a  party's  request,  the 
IBLA  could  issue  an  order: 

(1)  Authorizing  the  Administrative 
Law  Judge  to  specify  additional  issues; 

(2)  Authorizing  the  parties  to  add 
additional  relevant  issues,  with  the 
approval  of  the  Administrative  Law 
Judge;  and 

(3)  Asking  the  Administrative  Law 
Judge  to  issue: 

(i)  Proposed  findings  of  fact; 

(ii)  A  recommended  decision  that 
includes  findings  of  fact  and 
conclusions  of  law;  or 

(iii)  A  decision  that  would  be  final  for 
the  Department  absent  an  appeal  to 
IBLA. 

Section  4.946    May  IBLA  Require 
Additional  Evidence  or  Arguments  From 
Parties? 

Paragraph  (a)  would  provide  that  the 
IBLA  may  require  additional  evidence 
or  written  arguments  from  parties  by 
issuing  an  order: 

(1)  Requiring  any  party  or  all  parties 
to  the  appeal  to  produce  additional 
evidence  or  vmtten  arguments  or  both. 
Thus,  unlike  parties,  the  IBLA  has 
authority  to  require  parties  to  produce 
additional  information; 

(2)  Requiring  the  parties  to  appear 
before  the  IBLA  for  oral  argument;  or 

(3)  Referring  the  matter  to  an 
Administrative  Law  Judge  of  the 
Hearings  Division  under  43  CFR  4.415 
for  an  evidentiary  hearing  if  there  are 
disputed  issues  of  material  fact  which 
could  affect  the  decision  on  the  appeal. 

Under  paragraph  (b),  the  IBLA's 
referral  under  paragraph  (a)(3): 

(1)  Would  have  to  specify  the  issues 
of  fact  upon  which  the  hearing  is  to  be 
held; 

(2)  Could  authorize  the 
Administrative  Law  Judge  to  specify 
additional  issues; 

(3)  May  authorize  the  parties  to  add 
additional  relevant  issues,  writh  the 
approval  of  the  Administrative  Law 
Judge;  or 

(4)  Could  request  that  the 
Administrative  Law  Judge  issue: 

(i)  Proposed  findings  of  fact; 

(ii)  A  recommended  decision  that 
includes  findings  of  fact  and 
conclusions  of  law;  or 

(iii)  A  decision  that  would  be  final  for 
the  Department  absent  an  appeal  to 
IBLA. 

Paragraph  (c)  would  provide  that 
failure  of  any  party  to  comply  with  an 
IBLA  order  issued  under  this  section 
may  result  in  any  contested  fact  being 
found  against  the  party  who  does  not 
comply. 


Section  4.947    May  IBLA  Establish 
Deadlines  for  Matters  Referred  to 
Administrative  Law  Judges? 

This  section  would  provide  that  the 
IBLA  may  establish  appropriate 
deadlines  for  any  matter  referred  to  an 
Administrative  Law  Judge  under 
§§4.945  or  4.946. 

Sectjpn  4.948     When  Will  the  IBLA 
Decide  My  Appeal? 

This  section  would  provide  in 
paragraph  (a)  that  the  IBLA  would 
decide  your  appeal  by  the  date  the 
appeal  ends  under  §4.912. 

Paragraph  (b)  would  state  that  the 
IBLA  will  serve  its  decision  on  all 
parties  to  the  appeal,  and  other  persons 
as  required  under  §  4.963. 

Paragraph  (c)  would  provide  that,  if 
an  Assistant  Secretary  will  decide  your 
appeal  under  §4.937,  the  Assistant 
Secretary  would  decide  your  appeal  on 
or  before  the  day  your  appeal  ends 
under  §4.912.  The  Assistant  Secretary 
would  serve  that  decision  on  all  parties 
to  the  appeal  and  other  persons  as 
required  under  §  4.963. 

Section  4.949     When  is  an  IBLA  or  an 
Assistant  Secretary's  Decision  Effective? 

This  section  would  explain  that  an 
IBLA  or  an  Assistant  Secretary's 
decision  is  effective  on  the  date  it  is^ 
issued,  unless  the  IBLA  or  the  Assistant 
Secretary  provides  otherwise.  The 
decision  would  be  the  final  action  of  the 
Department. 

Section  4.950     What  if  IBLA  Requires 
MMS  or  a  Delegated  State  to  Recalculate 
Royalties  or  Other  Payments? 

The  purpose  of  this  section  is  to 
provide  a  mechanism  for  MMS  to 
correct  calculations  for  orders  within 
the  33-month  time  period  in  which  to 
decide  appeals  concerning  Federal  oil 
and  gas  leases  subject  to  RSFA  when 
IBLA  directs  MMS  to  recalculate.  Thus, 
•we  are  proposing  this  section  in  order 
to  avoid  the  need  for  remands,  which 
could  be  too  time  consuming  to  take 
place  within  the  RSFA  33-month 
period.  Moreover,  we  were  concerned 
that  if  cases  were  remanded,  appellants 
or  intervenors  would  argue  that  the 
order  responding  to  the  remand  might 
not  be  timely  under  the  7-year  RSFA 
statute  of  limitations  applicable  to 
Federal  oil  and  gas  leases  under  RSFA, 
§4(a),  adding  FOGRMA  §  115(b),  30 
U.S.C.  1724(b).  To  deal  with  these 
concerns,  we  decided  instead  to  devise 
a  system  to  make  factual  adjustments 
that  would  be  final  for  the  Department 
and  not  subject  to  administrative  appeal 
when  IBLA  orders  suci'  adjustments. 

Under  paragraph  (a),  because  Indian 
leases  and  Federal  leases  other  than  oil 
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and  gas  are  not 
time  limits  and 
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subject  to  RSFA.  the 
finality  requirements  in 
this  section  wo^ild  not  apply. 

Paragraph  (bj  would  provide  that  an 
IBLA  decision  modifying  an  order  and 
requiring  MMSlor  a  delegated  State  to 
recalculate  royalties  or  other  payments, 
would  be  the  fipal  decision  in  the 
administrative  proceeding  for  purposes 
of  the  33-monti  period  under  30  U^.C. 
1724(h).  Thus,  ^le  IBLA  decision  on  the 
merits  would  npt  be  administratively 
appealable,  eveki  if  it  ordered  MMS  to 
perform  additional  calculations. 

Under  paragraph  (c),  after  MMS  or  the 
delegated  State  that  performed  the  audit 
received  an  IB1|a  order  to  recalculate,  it 
would  be  requited  to  provide  to  IBLA, 
and  all  parties  Served  with  IBLA's 
decision,  any  r^alculation  IBLA 
requires  under  paragraph  (b)  within  60 
days  of  its  recefpt  of  IBLA's  decision. 
We  chose  60  d^ys  because  if  IBLA 
issues  its  decision  within  the  30-month 
goal  provided  vender  §  4.948,  MMS  or 
the  delegated  sitate  that  performed  the 
audit  would  hajve  60  days  to  perform  the 
recalculation,  aind  IBLA  would  have 
approximately  30  days  to  review  the 
recalculation  before  the  running  of  the 
33-month  peric^d  under  RSFA.  There 
would  be  no  fu^^er  appeal  within  the 
Department  frc»n  MMS's  or  the 
delegated  Statrf s  recalculation  imder 
paragraph  (c).  i Accordingly,  the  decision 
IBLA  issues  under  paragraph  (b), 
togt  ther  with  MMS's  or  the  delegated 
State's  recalcubtion  under  paragraph 
(c),  would  constitute  the  final  action  of 
the  Departmeni  that  is  judicially 
reviewable  under  5  U.S.C.  704.  In  other 
words,  appella|its  and  interveners  could 
not  appeal  the  recalculation 
administratively,  nor  object  to  it  before 
IBLA  between  ihe  time  IBLA  receives 
the  recalculation  and  the  running  of  the 
33-month  period  under  RSFA. 

Section  4.951  [May  a  Party  ask  IBLA  to 
Reconsider  its  Decision?  • 

If  you  were  ^  party,  you  could  submit 
a  request  in  witting  to  IBLA  that  it 
reconsider  its  (Jecision  within  30  days  of 
the  date  you  rejceive  the  decision.  The 
party  requestiiig  reconsideration  would 
have  to  specifii  :ally  explain  to  IBLA  in 
its  request  whs  t  it  believes  the 
extraordinary  <  ircumstances  are  that 
require  reconsideration. 

Like  43  CFR  4.403,  paragraph  (b) 
would  provide  that  filing  a  request  for 
reconsideration  would  not  suspend  the 
effectiveness  ojF  IBLA's  decision.  The 
purpose  of  maintaining  the  effectiveness 
of  IBLA's  decision  is  to  assure  that 
IBLA's  decisio^i  would  be  deemed  the 
final  decision  for  the  Department  under 
the  default  ruk  of  decision  in  §  4.956. 


Paragraph  (c)  would  provide  that  a 
request  for  reconsideration  is  not 
necessary  to  exhaust  administrative 
remedies. 

Section  4.952    Under  What 
Circumstances  May  IBLA  Reconsider  its 
Decision? 

The  purpose  of  this  section  is  to 
establish  IBLA  standards  for 
reconsideration  of  appeals  subject  to 
this  subpart.  The  standards  IBLA  would 
use  to  determine  whether  to  reconsider 
a  decision  xmder  this  proposed  section 
would  continue  IBLA's  practice  of  only 
reconsidering  its  decisions  "in 
extraordinary  circumstances."  See  43 
CFR  4.403.  In  addition,  imlike  the 
current  provision  in  43  CFR  4.403  that 
provides  that  there  must  be  a  "sufficient 
reason"  for  reconsideration,  the 
proposed  rule  would  specifically  state 
that  the  following  reasons  could  be 
sufficient  for  reconsideration: 

(a)  Discovery  of  evidence  not  before 
IBLA  at  the  time  the  decision  was 
issued  which  demonstrates  error  in  that 
decision.  Accordingly,  a  request  for 
reconsideration  would  have  to  explain 
why  such  evidence  was  not  previously 
available  or  provided  to  IBLA; 

(b)  IBLA's  misinterpretation  of 

material  facts; 

ic)  Clear  error  of  law; 
d)  Recent  judicial  development; 
e)  Change  in  Departmental  policy;  or 
f)  Inconsistent  agency  decisions. 
Tnese  reasons  codify  IBLA  practice. 

Section  4.953    May  Other  Parties  to  the 
Appeal  Respond  to  a  Request  for 
Reconsideration  ? 

The  purpose  of  this  section  is  to 
provide  parties  with  an  opportunity  to 
respond  to  requests  for  reconsideration. 
Thus,  you  could  answer  a  request  for 
reconsideration  within  15  days  of  your 
receipt  of  a  copy  of  the  request.  We 
beUeve  that  15  days  within  which  to 
respond  to  a  request  for  reconsideration 
is  sufficient  because  the  standards  for 
reconsideration  under  §  4.952  should 
narrow  the  scope  of  requests,  and, 
likewise,  any  response.  You  would  have 
to  serve  your  answer  to  a  request  for 
reconsideration  on  all  parties  to  the 
appeal. 

Section  4.954    On  Whom  Will  IBLA 
Serve  a  Decision  on  Reconsideration? 

This  section  would  provide  that  IBLA 
will  serve  its  decision  on  all  parties  to 
the  appeal,  and  other  persons  as 
required  under  §  4.963. 

Section  4.955    May  the  Secretary  of  the 
Interior  or  the  Director  of  OHA  Take 
Jurisdiction  of  an  Appeal  or  Review  a 
Decision? 

This  section  would  state  that  the 
Secretary  or  the  Director  of  OHA  may 


take  jurisdiction  of  an  appeal  or  review 
a  decision  issued  under  this  subpart. 

Section  4.956    What  if  the  Department 
Does  Not  Issue  a  Decision  by  the  Date 
My  Appeal  Ends? 

This  section  of  the  rule  is  one  the 
Department  hopes  it  will  never  use.  Our 
intent  was  to  draft  a  rule  that  will  allow 
us  to  decide  appeals  within  the  33- 
month  period  RSFA  mandates  and 
avoid  the  necessity  of  this  section. 
RSFA  states  that: 

The  Secretary  shall  issue  a  final  decision 
in  any  administrative  proceeding,  including 
any  administrative  proceeding  pending  on 
the  date  of  enactment  of  this  section,  within 
33  months  from  the  date  such  proceeding 
was  conimenced  or  33  months  from  the  date 
of  such  enactment,  whichever  is  later 
•         •         *         *         • 

RSFA  §4(a),  adding  new  FOGRMA 
§  115(h)(1),  30  U.S.C.  1724(h)(1). 

RSFA  also  tells  us  what  happens  if 
the  Secretary  does  not  issue  a  decision 
within  33  months  in  appeals  involving 
monetary  or  nonmonetary  "obligations." 
In  such  instances,  under  30  U.S.C. 
1724(h)(2): 

(A)  the  Secretary  shall  be  deemed  to  have 
issued  and  granted  a  decision  in  favor  of  the 
ap(>ellant  as  to  any  nonmonetary  obligation 
and  any  monetary  obligation  the  principal 
amount  of  which  is  less  than  $10,000;  and 

(B)  the  Secretary  shall  be  deemed  to  have 
issued  a  final  decision  in  favor  of  the 
Secretary,  which  decision  shall  be  deemed  to 
affirm  those  issues  for  which  the  agency 
rendered  a  decision  prior  to  the  end  of  such 
period,  as  to  any  monetary  obligation  the 
principal  amount  of  which  is  $10,000  or 
more,  and  the  appellant  shall  have  a  right  to 
judicial  review  of  such  deemed  final  decision 
in  accordance  with  title  5  of  the  United 
States  Code. 

In  paragraph  (a),  the  Department 
makes  clear  that  this  section  would 
apply  only  to  appeals  of  orders  or 
portions  of  orders  involving  monetary 
and  nonmonetary  obligations  under 
Federal  oil  and  gas  leases  filed  on  or 
after  the  date  this  rule  becomes 
effective.  (Proposed  §  4.972  applies  to 
appeals  subject  to  RSFA  but  filed  before 
the  effective  date  of  this  rule.)  For 
Indian  leases  and  Federal  mineral  leases 
other  than  oil  and  gas,  the  time  limits 
in  30  U.S.C.  1724(h)  and  the  default  rule 
of  decision  stated  in  this  section  would 
not  apply  because  those  leases  are  not 
subject  to  RSFA.  Thus,  the  default  rule 
of  decision  in  this  section  also  would 
not  apply  to  appeals  of  orders  or 
portions  of  orders  regarding  Federal  oil 
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and  gas  leases  that  do  not  involve  a 
monetary  or  nonmonetary  obligation. 
Accordingly,  the  default  rule  of  decision 
would  not  apply  to  appeeds  of  orders 
related  to  reporting  of  production  or 
providing  information  under  Federal  oil 
and  gas  leases  (e.g.,  imder  the  authority 
for  investigations  under  FOGRMA  §  107. 
30  U.S.C.  1717)  because  the  definition 
of  "obligation"  under  RSFA  §  2(1), 
adding  FOGRMA  §3(25).  30  U.S.C. 
1702(25),  does  not  include  such  matters. 

In  our  outreach  meetings, 
representatives  of  the  solid  mineral 
industry  requested  that  we  make 
appeals  involving  solid  mineral  leases 
subject  to  the  33-month  deadline  under 
this  section.  Specifically,  those  industry 
representatives  asked  the  Department  to 
deem  sofid  mineral  appeals  denied 
regardless  of  dollar  amount  if  the 
Department  misses  the  33-month  time 
frame.  However,  the  £)epartment 
decided  that  the  proposed  rule  would 
only  apply  to  appeals  of  orders 
regarding  monetary  and  nonmonetary 
obligations  as  defined  under  RSFA. 
Although  we  plan  to  use  the  same  time 
frames  to  process  Indian,  solid  mineral, 
and  geothermal  appeals,  we  do  not  plan 
to  impose  this  section's  default  rule  of 
decision  on  those  appeals.  We  believe 
that  the  benefits  of  obtaining  IBLA 
review  and  decisions  outweighs 
industry's  desire  for  a  quick,  mandatory 
decision. 

Paragraph  (b)  would  implement  the 
RSFA  rule  of  decision  for  appeals  for 
which  IBLA.  an  Assistant  Secretary,  the 
Secretary,  or  the  Director  of  OHA  does 
not  issue  a  final  decision  by  the  date  the 
appeal  ends  under  §4.912.  In  such 
instances,  under  30  U.S.C.  1724(h)(2), 
the  Secretary's  default  decision  on  an 
appeal  would  be: 

fl)  In  favor  of  the  appellant  for  any 
nonmonetary  obligation  or  any 
monetary  obligation  with  a  principal 
amount  of  less  than  $10,000; 

(2)  In  favor  of  the  Secretary  for  any 
moneteiry  obligation  with  a  principal 
amount  of  $10,000  or  more. 

Because  of  the  various  changes  to  and 
dispositions  of  orders  that  may  occur 
during  the  appeals  process,  such  as 
MMS  Director  modification  or 
rescission,  or  IBLA  reconsideration,  the 
proposed  rule  would  clarify  the 
application  of  the  RSFA  default 
decision  provision  in  such  cases.  In 
essence,  the  default  decision  provisions 
would  only  apply  to  those  aspects  of  the 
appeal  still  under  dispute  between  the 
appellant  and  the  Secretary.  Thus, 
paragraph  (c)  would  explain  what  is 
deemed  decided  for  orders  which  have 
been  modified  during  the  appeals 
process  and  which  an  appellant  has 
continued  to  appeal.  Basically,  the  only 


portion  of  an  appeal  that  is  subject  to 
the  default  decision  provision  is  that 
portion  of  the  original  order  that  is  still 
in  dispute  between  the  appellant  and 
MMS.  not  an  intervenor  and  MMS. 

Under  paragraph  (c)(1),  if  the  MMS 
Director  modified  an  order  and  you 
continued  your  appeal  of  the  modified 
order,  the  decision  the  Secretary  would 
be  deemed  to  have  made  under 
paragraph  (b)  would  apply  only  to  those 
aspects  of  the  modified  order  that  you 
continued  to  contest.  Accordingly,  those 
aspects  of  the  Director's  modification 
that  you  did  not  contest  would  stand, 
and  the  Secretary  would  be  deemed  to 
have  affirmed  the  modifications  you  did 
not  contest,  regardless  of  the  amount  of 
any  monetary  obUgation.  or  any 
nonmonetary  obligation,  that  you  did 
not  contest.  For  example,  assimie  that 
you  appeal  an  order  involving  two 
separate  monetary  obligations,  one 
worth  $15,000,  and  one  worth  $20,000. 
Assume  also  that  MMS  agrees  with  you 
on  the  first  monetary  issue  worth 
$15,000  and  modifies  the  order 
accordingly  to  decrease  that  obligation 
to  $8,000.  If  you  do  not  dispute  that 
modification,  but  continue  to  dispute 
only  the  second  $20,000  monetary 
obligation,  and  the  Department  does  not 
issue  a  final  decision  within  33  months, 
then,  the  default  decision  provision  of 
this  section  would  neither  affirm  the 
portion  of  the  initial  order  that  was 
removed  by  the  MMS  Director's 
modification  nor  reverse  the  Director's 
determination  that  you  owed  $8,000  (a 
monetary  obUgation  less  than  $10,000). 
Rather,  the  order  as  modified  with 
respect  to  the  $8,000  monetary 
obligation  would  stand  because  there  is 
no  longer  an  administrative  proceeding 
pending  with  respect  to  that  obligation. 
In  addition,  the  $20,000  disputed 
portion  of  the  order  would  be  deemed 
decided  in  favor  of  the  Secretary  under 
paragraph  (b). 

Under  paragraph  (c)(2).  if  the  MMS 
Director  modified  an  order  and  a 
delegated  State  intervened  in  the 
appeal,  and  if  neither  the  recipient  of 
the  order  or  Notice  of  Order  nor  a 
joining  lessee  has  continued  the  appeal, 
the  decision  the  Secretary  would  be 
deemed  to  have  made  under  paragraph 
(b)  would  be  to  affirm  the  order  as 
modified  by  the  MMS  Director 
regardless  of  the  amount  of  any 
monetary  obligation,  or  any 
nonmonetary  obligation,  at  issue  in  the 
lessee's  or  designee's  appeal.  For 
example,  assume  that  you  appeal  an 
order  involving  two  separate  monetary 
obUgations,  one  worth  $15,000,  and  one 
worth  $20,000.  Assume  also  that  MMS 
agrees  with  the  you  on  the  first 
monetary  issue  worth  $15,000  and 


modifies  the  order  accordingly  to 
decrease  that  obligation  to  $8,000,  and 
that  a  delegated  State  intervenes  to 
dispute  the  modification  of  the  first 
issue.  If  you  do  not  dispute  that 
modification  but  continue  to  dispute 
only  the  second  $20,000  monetary 
obligation,  and  the  Department  does  not 
issue  a  final  decision  within  33  months, 
then  the  order  as  modified  with  respect 
to  the  $8,000  at  issue  would  stand 
because  there  is  no  longer  an 
administrative  proceeding  pending  with 
respect  to  that  obligation.  Thus,  even 
though  the  delegated  State  intervened  to 
contest  the  modification,  the  Secretary 
will  be  deemed  to  have  affirmed  the 
Director's  determination,  even  though 
the  amount  is  less  than  $10,000,  because 
the  State  is  not  an  appellant.  In 
addition,  the  disputed  portion  of  the 
order  would  be  deemed  decided  in  favor 
of  the  Secretary  under  paragraph  (b) 
because  the  appellant  continued  to 
contest  that  aspect  of  the  order  and  the 
amount  of  the  obligation  was  over 
$10,000. 

Under  paragraph  (d).  if  the  MMS 
Director  rescinded  an  order  and  a 
delegated  State  intervened  in  the 
appeal,  the  Secretary  would  be  deemed 
to  have  affirmed  the  MMS  Director's 
rescission  in  all  respects.  Although  the 
intervening  State  disputes  the  Director's 
rescission,  the  original  order  is  no 
longer  in  dispute  between  the  Secretary 
and  the  appellant — it  is  in  dispute 
between  the  Secretary  and  the  delegated 
State.  Therefore,  the  rescission  would  be 
affirmed  because  the  intervening  State  is 
not  an  appellant.  We  do  not  believe  that 
Congress  intended  30  U.S.C.  1724(h)(2) 
to  operate  to  reinstate  orders  the 
Director  had  rescinded. 

Paragraph  (e)  would  explain  the 
relationship  of  requests  for 
reconsideration  to  the  default  decision 
provision.  If  the  IBLA  issues  a  decision 
on  or  before  the  date  the  appeal  ends 
under  §  4.912.  that  decision  is  the  final 
decision  in  the  administrative 
proceeding  for  purposes  of  30  U.S.C. 
1724(h)(1)  and  fulfills  the  requirements 
of  that  provision.  Thereafter,  30  U.S.C. 
1724(h)(1)  and  (2)  have  no  further 
application.  Section  1724(h)(2)  would 
not  apply  because  the  IBLA  has  already 
issued  a  final  decision  for  the 
Department.  Requests  for 
reconsideration  do  not  change  the  fact 
that  the  Department  has  issued  a  final 
decision  in  the  administrative 
proceeding.  IBLA  decisions  are  final  for 
the  Department  and  therefore  meet  the   * 
RSFA  1724(h)  standard. 

Therefore,  if  a  party  requests 
reconsideration  of  an  IBLA  decision,  the 
RSFA  provision  at  30  U.S.C.  1724(h) 
does  not  compel  the  IBLA  to  issue  a 
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further  decisioi  within  the  section 
1724(h)(1)  time  frame.  Beyond  the  text 
of  the  statute  itpelf.  there  are  several 
additional  reasons  why  this  is  so. 

First,  when  t  le  IBLA  issues  a 
decision,  that  c  ecision  constitutes  final 
agency  action  i  nder  the  Administrative 
Procedure  Act,  5  U.S.C.  704,  and  the 
lessee  may  seel;  judicial  review.  If  the 
lessee  chooses  :o  seek  reconsideration 
rather  than  sue  for  judicial  review,  it  is 
invoking  a  purily  optional  additional 
procedure  with  in  the  Department  and 
can  have  no  ob  ection  to  the  IBLA  taking 
the  time  necess  ary  to  rule  on  the  request 
for  reconsidera  ion. 

Second,  the  (  bvious  intent  of  30 
U.S.C.  1724  (h)  is  to  ensure  that  the 
Department  issues  a  judicially 
reviewable  fina  1  agency  action  within 
the  prescribed  ime  frame.  When  the 
IBLA  issues  a  c  ecision,  it  has 
accomplished  mat  objective  and  met  the 
statutory  purpc  se. 

Third,  30  U.i  .C.  1724(h)  was  not 
intended  to  pre  vide  lessees  a  tool  to  try 
to  thwart  IBLA  decisions  that  they  don't 
like  that  involve  principal  amounts  of 
less  than  $10.0  )0  by  filing  requests  for 
reconsideratior .  If  the  IBLA  were 
compelled  to  issue  a  second  decision 
within  the  sect  on  1724(h)(1)  time 
frame,  it  would  leave  the  IBLA  with 
very  little  time  to  act  before  the  section 
1724(h)(2)  rule  of  decision 
automatically  r  jversed  the  first 
decision. 

Paragraph  (0  would  provide  that  if  the 
principal  amount  of  a  monetary 
obligation  is  net  specifically  stated  in  an 
order  and  must  be  computed  to  comply 
with  the  order,  the  principal  amount 
referred  to  in  paragraph  (b)  means  the 
principal  amount  the  MMS  estimates 
you  would  be  inquired  to  pay  as  a  result 
of  the  order.  Tnus,  if  MMS  issued  an 
order  to  perfonp  a  restructured 
accounting,  MlilS  could  provide  an 
estimate  of  the  principal  amount  of  the 
monetary  obligation  for  purposes  of  this 
section.  This  estimate  normally  would 
be  made  at  the  lime  of  the  order  and 
included  in  the  order,  but  it  might  be 
done,  or  revised,  later,  as  more 
information  beiomes  available  during 
the  appeals  process,  particularly  during 
record  develop  nent.  See  proposed  30 
CFR  242.105. 


What  is  the 
AdministrativdRecord  for  My  Appeal  if 


Section  4.957 
Administrativ 
it  is  Deemed  Decided 


This  section  would  explain  that  if 
'  your  appeal  is  i  ieemed  decided  under 
§§  4.956  or  4.9:  '2,  regardless  of  what  the 
deemed  decisic  n  is  under  those 
sections,  the  re:ord  for  your  appeal  is 
the  record  established  under  §§  4.919  or 
4.920.  or  before  the  MMS  Director  in  an 


appeal  under  former  30  CFR  part  290, 
plus  any  additional  correspondence  to 
the  MMS  Director,  the  MMS  Director's 
notice  of  concurrence,  modification,  or 
rescission  under  §  4.929(d),  or  MMS 
Director's  decision  under  30  CFR  part 
290,  any  pleadings  to  the  IBLA,  and  any 
IBLA  orders  and  decisions. 

For  example,  assume  that  the  MMS 
Director  modified  your  order,  and  you 
continued  your  appeal  to  the  IBLA  by 
filing  a  Statement  of  Reasons.  Assume 
also  that  MMS  files  an  Answer.  If  the 
IBLA  did  not  issue  a  decision  in  your 
appeal  by  the  end  of  the  RSFA  33- 
month  period,  and  the  MMS  Director's 
modification  is  deemed  decided  in  the 
Department's  favor  under  §  4.956.  the 
record  would  include  not  only  the 
record  developed  under  §§  4.919  and 
4.920,  but  also  any  additional 
correspondence  to  the  MMS  Director, 
the  MMS  Director's  notice  of 
modification,  your  Statement  of 
Reasons,  and  MMS's  Answer. 

Section  4.958    How  Do  I  Request  an 
Extension  of  Time? 

RSFA,  §  4(a),  adding  new  FOGRMA 
§  115(h)(1),  30  U.S.C.  1724(h)(1),  allows 
extensions  of  the  33-month  time  period 
by  any  amount  "agreed  upon  in  writing 
by  the  Secretary  and  the  appellant."  To 
ensiue  careful  tracking  of  time  frames 
for  all  appeals,  we  are  proposing  the 
same  procedure  regardless  of  whether 
RSFA  applies  to  the  appeal.  Regardless 
of  who  requests  the  extension,  the 
Department  has  sole  discretion  whether 
to  agree  to  extensions.  However,  the 
time  frame  cannot  be  extended  without 
the  agreement  of  the  appellant.  Thus,  if 
a  delegated  State  Intervenor  wanted 
more  time  to  file  its  Intervention  Brief, 
the  Department  could  choose  not  to 
agree  to  the  extension  because  the 
extension  could  jeopardize  meeting  the 
33-month  time  frame.  However,  the 
State  could  seek  approval  of  the 
appellant  to  extend  the  33-month  time 
frame. 

This  section  would  explain  the 
process'  for  requesting  an  extension  of 
time.  Parties  would  be  required  to 
follow  the  procedures  in  paragraph 
(a)(1)  whenever  they  needed:  (i) 
additional  time  after  their  appeal 
commenced  to  meet  any  filing 
requirement  under  this  subpart;  (11) 
additional  time  for  the  Department  to 
issue  a  final  decision  in  their  appeal; , 
(iii)  to  stay  their  appeal  pending 
settlement  efforts;  or  (iv)  additional  time 
for  any  other  reasons.  Under  paragraph 
(a)(2).  parties  would  have  to  submit  a 
written  request  for  an  extension  of  time 
to  the  office  or  official  with  whom  they 
must  file  the  dociunent  before  the 
required  filing  date. 


Paragraph  (b)  would  require 
appellants  to  agree  in  writing  in  their 
request  to  extend  the  period  in  which 
the  Department  must  issue  a  final 
decision  in  their  appeal  under  §§  4.956 
or  4.972,  or  which  the  Department  uses 
as  guidance  to  track  their  appeal  under 
§  4.948,  by  the  amount  of  time  for  which 
they  are  requesting  an  extension. 

Under  paragraph  (c),  the  Department 
could  require  any  other  party  seeking  an 
extension  of  time  to  submit  a  written 
agreement  signed  by  the  appellant  to 
extend  the  period  in  which  the 
Department  must  issue  a  final  decision 
in  the  appeal  under  §§  4.956  or  4.972,  or 
which  the  Department  uses  as  guidance 
to  track  the  appeal  under  §  4.948,  by  the 
amount  of  time  for  which  the  other 
party  is  requesting  an  extension. 

Section  4.959    May  IBLA  Consolidate 
Appeals? 

The  current  IBLA  rules  do  not  provide 
a  process  for  consolidation.  Thus, 
consolidation  is  at  the  discretion  of 
IBLA.  This  section  would  continue  to 
give  IBLA  discretion  to  consolidate 
appeals  when  consolidation  would 
make  the  process  more  efficient  both  for 
parties  and  the  Department. 

Paragraph  (a)  would  allow  IBLA  to 
consolidate  appeals  that  involve  the 
same  order  or  decision  not  to  issue  an 
order,  common  issues  of  disputed 
material  tact,  or  common  issues  of  law. 

In  order  to  prevent  concerns  about 
meeting  the  33-month  time  frame  and 
encourage  consolidation,  proposed 
paragraph  (b)  would  require  appellants 
that  wish  to  consolidate  to  extend  the 
33-month  time  frame  so  that  all  appeals 
being  consolidated  are  put  on  the  same 
track  as  the  latest  of  the  appeals  being 
consolidated.  However,  under 
paragraph  (b)(2)(ii)  of  this  section,  the 
parties  and  IBLA  also  could  agree  to 
extend  the  time  frame  by  a  different 
amount. 

Paragraph  (c)  would  provide  that 
IBLA  will  notify  all  parties  to  the  appeal 
of  any  consolidations  under  this  section. 

Section  4.960    Where  Do  I  File 
Documents  Required  Under  This 
Subpart? 

This  section  departs  from  the  current 
process  whereby  all  documents  at  the 
early  stages  of  the  appeals  process  are 
filed  with  the  office  that  issued  the 
order.  However,  although  you  would  no 
longer  file  your  documents  with  the 
office  that  issued  the  order,  you  could 
be  required  to  serve  that  office  and  other 
persons  under  §  4.962. 

Accordingly,  the  substantive  sections 
of  the  rule  would  tell  you  with  whom 
you  would  have  to  file  your  document, 
and  this  section  would  provide  times 
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and  addresses.  Thus,  this  section  would 
provide  that  you  must  file  documents 
required  under  this  subpart  in  the 
appropriate  office  as  follows: 

fa)  With  the  MMS  DRD  between  9 
a.m.  and  5  p.m.  local  time  at:  [address 
of  MMS  DRD],  using  the  U.S.  Postal 
Service,  a  private  delivery  or  courier 
service,  hand  delivery  or  telefax  to 

( ) - 

(b)  With  IBLA  at:  Interior  Board  of 
Land  Appeals  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203,  using  the 
U.S.  Postal  Service,  a  private  delivery  or 
courier  service,  hand  delivery  or  telefax 
to (703) 235-9014;  or 

(c)  With  an  Assistant  Secretary  at: 
[address  of  MMS  DRD],  using  the  U.S. 
Postal  Service,  a  private  delivery  or 
courier  service,  hand  delivery  or  telefax 
to( ) 

Currently,  the  Department  does  not 
allow  filing  by  telefax.  This  rule  would 
allow  filing  by  telefax.  However,  under 
paragraph  (d),  if  you  filed  a  document 
by  telefax,  you  would  have  to  send  an 
additional  copy  of  your  document  to  the 
same  office  or  official  so  that  it  is 
received  within  5  business  days  of  your 
telefax  transmission  using  the  U.S. 
Postal  Service,  a  private  delivery  or 
courier  service  or  hand  delivery.  The 
Department  added  this  provision  to 
make  filing  easier  for  parties,  but 
wanted  to  assure  that  it  had  a  legible 
hard  copy  for  the  file.  Because  timing  is 
critical,  and  in  some  instances 
jurisdictional,  we  recommend  that 
parties  keep  documentation  that  the 
proper  office  received  the  telefax 
transmission. 

Section  4.961     How  Can  a  State 
Concerned  Receive  Notification  of 
Record  Development  and  Settlement 
Conferences? 

For  many  States  concerned,  the 
amoimt  of  their  revenues  from  Federal 
royalties  is  relatively  small,  and  they 
therefore  do  not  actively  participate  in 
the  collection  process.  Thus,  we  are  not 
proposing  to  seek  the  participation  of  all 
States  concerned  in  all  record 
development  and  settlement 
conferences  that  could  affect  their 
revenues.  However,  those  States 
concerned  without  delegations  that 
would  like  to  participate  could  inform 
MMS  at  any  time  of  their  interest,  and 
then  MMS  would  begin  notifying  them 
of  record  development  and  settlement 
conferences.  Accordingly,  if  a  State 
concerned  wanted  to  receive 
notification  of  record  development 
conferences  under  §  4.917  and 
settlement  conferences  under  §  4.924, 
then  the  State  concerned  would  have  to 
provide  the  MMS  DRD  vdth  the  name, 
title,  address,  and  telephone  number  of 


the  State  official  authorized  to  receive 
the  notifications. 

Section  4.962    What  Copies  of 
Documents  Filed  Under  This  Subpart 
are  Appellants,  Lessees,  and  Intervenors 
Required  to  Serve? 

This  proposal  seeks  to  improve  the 
process  of  providing  appropriate 
notification  about  pending  appeals  to 
States,  Indian  lessors,  and  all  parties 
and  others  interested  in  particular 
appeals.  The  tables  presented  in  this 
section  and  §  4.963  of  the  proposed  rule 
are  an  attempt  to  provide  a  user-friendly 
means  for  each  participant  in  the 
appeals  process  to  determine  when  and 
to  whom  they  must  serve  copies  of 
documents  filed  in  the  appeals  process. 
The  requirements  for  filing  the  original 
documents  are  contained  in  the  sections 
of  this  rule  discussing  each  of  those 
specific  documents. 

This  section  would  apply  to 
appellants,  lessees,  and  intervenors — 
the  requirements  for  Department  of  the 
Interior  offices  are  set  out  in  §  4.963. 
Who  you  must  serve  would  be  different 
depending  on  who  the  appellant  is.  The 
table  in  paragraph  (a)  would  apply  to 
appellants,  lessees,  and  intervenors 
participating  in  appeals  filed  by 
recipients  of  orders  or  notices  of  orders 
involving  leases  on  Federal  or  Indian 
tribal  lands  (i.e.,  appellants  other  than 
Indian  lessors). 

The  table  in  paragraph  (b)  would 
show  service  requirements  for 
appellants,  lessees,  and  intervenors 
participating  in  appeals  by  recipients  of 
orders  or  notices  of  orders  involving 
leases  on  Federal  or  Indian  tribal  lands. 

Section  4.963     What  Copies  of 
Documents  Filed  Under  This  Subpart  is 
the  Department  Required  to  Serve? 

Who  the  Department  must  serve 
would  be  different  depending  on  who 
the  appellant  is.  The  table  in  paragraph 
(a)  would  apply  to  Department  of  the 
Interior  offices  participating  in  appeals 
filed  by  recipients  of  orders  or  notices 
of  orders  involving  leases  on  Federal  or 
Indian  tribal  lands  (i.e.,  appellants  other 
than  Indian  lessors). 

The  table  in  paragraph  (b)  would 
show  service  requirements  for 
Department  of  the  Interior  offices 
participating  in  appeals  by  recipients  of 
orders  or  notices  of  orders  involving 
leases  on  Federal  or  Indian  tribal  lands. 

Paragraph  (c)  would  apply  to  appeals 
involving  individual  Indian  mineral 
owners*  leases  (i.e.,  leases  that  are  not 
tribal  leases),  regardless  of  who  files  the 
appeal. 

We  do  not  believe  that  it  is  possible 
or  practical  to  serve  copies  of  all 
documents  filed  on  individual  Indian 


mineral  owners.  Instead,  the  proposal  is 
to  serve  copies  on  BIA  area  offices  and 
for  those  offices  to  provide  appropriate 
notification.  This  could  vary  depending 
on  the  interest  of  the  individual  Indian 
mineral  owner  and  the  relative 
importance  of  the  cases,  as  well  as  on 
other  factors  relevant  to  the  particular 
BIA  area  office  and  the  individual 
Indian  mineral  owners. 

Thus,  such  appeals,  MMS  would 
transmit  a  copy  of  the  Notices  of 
Appeal,  MMS  notices  of  timely  filing. 
Statements  of  Reasons,  and  IBLA 
decisions  required  under  this  subpart  to 
the  appropriate  BIA  office.  That  BIA 
office  could  make  available  to 
individual  Indian  mineral  owners 
whatever  notice  it  deemed  appropriate 
by  any  method  it  deemed  appropriate. 

Section  4.964     What  if  I  Don 't  Serve 
Documents  as  Required? 

This  section  would  provide  that  if  you 
are  an  appellant,  and  you  fail  to  serve 
any  person  as  required  under  this 
section,  then  IBLA  could  dismiss  your 
appeal  if  the  person  you  did  not  serve 
or  the  adverse  party  is  prejudiced  by 
your  failure  to  serve. 

Section  4 .  965    How  Do  I  Pay  the 
Processing  fee? 

This  section  would  provide  that  you 
must  pay  your  processing  fees  to  the 
MMS  DRD.  You  would  be  required  to 
pay  the  nonrefundable  processing  fees 
required  under  §§  4.907(a)(3)  and 
4.939(a)(2)  by  Electronic  Funds 
Transfer,  unless  you  requested,  and 
MMS  authorized,  payment  by  check  or 
an  alternative  method  before  the  date 
the  processing  fee  would  be  due.  The 
payment  would  have  to  include  various 
specified  forms  of  identification  in  order 
to  properly  account  for  the  fee.  Indian 
lessors  would  not  have  to  pay  a 
processing  fee.  We  request  comments  on 
the  amount  of  the  processing  fee, 
payment  by  electronic  transfer,  and 
what  form  of  identification  should  be 
included  with  fees. 

The  Department's  authority  to  recover 
its  costs  for  appeals  involving  all  leases 
is  the  Independent  Offices 
Appropriations  Act  of  1952,  31  U.S.C. 
9701  (originally  codified  at  31  U.S.C. 
483a)  (lOAA).  In  addition,  the 
Department  is  authorized  to  recover  its 
costs  related  to  appeals  of  Federal 
onshore  leases  under  the  Federal  Land 
Pohcy  and  Management  Act  of  1976 
(FLPMA),  43  U.S.C.  1701-84.  Thus,  as 
part  of  this  proposed  rulemaking,  we 
analyzed  the  proposed  appeals  rule's 
processing  fees  for  reasonableness 
according  to  the  factors  in  FLPMA 
§  304(b),  43  U.S.C.  1734(d).  Although 
the  lOAA  does  not  contain  the  same 
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"reasonableness  factors"  as  FLPMA 
§  304(b),  the  factors  MMS  considered 
under  FLPMA  io  determine  reasonable 
fees  led  it  to  coficlude  that  the  fees  for 
offshore  and  Inidian  leases  should  be  the 
same  as  for  onahore  leases. 

The  October  28.  1996,  proposed 
regulation  on  a4}peals  also  proposed 
payment  of  a  processing  fee.  61  FR 
33607  (1996).  Several  comments  to  that 
rule  questione<|  MMS's  authority  to 
impose  such  fefes.  However,  in  addition 
to  the  authoritjf  imder  the  lOAA  and 
FLPMA,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  has  upheld  charging  processing 
fees  for  administrative  appeals.  Ayuda, 
Inc.  v.  Attomer  General.  848  F.2d  1297 
(D.C.  Cir.  19881.  See  also  United 
Transportation  Union-Illinois 
Legislative  Board  v.  Surface 
Transportatioti  Board,  No.  97-1038, 
1997  U.S.  App.  LEXIS  37560,  (D.C.  Cir. 
Nov.  10, 1997)  (decision  published  in 
table  case  format  without  opinion, 
reaffirming  Ay\ida)  (reported  in  full  text 
format  at  1997  U.S.  App.  LEXIS  37560). 
The  Circuit  Coiul  held  that  processing 
fees  for  administrative  appeals  "are  for 
a  'service  or  th  ng  of  value'  (under  the 
lOAA,  31  U.S.C.  9701(a),l  which 
provides  the  recipients  with  a  special 
benefit."  Ayudi,  Inc.  at  1301.  Thus, 
MMS  and  OH/  have  properly 
determined  th^t  under  FLPMA  and  the 
lOAA  they  havle  authority  to  recover  the 
costs  to  proces^  appeals  because  appeals 
provide  "specifel  benefits  or  privileges  to 
an  identifiable  pon-Federal  recipient 
above  and  bey(^nd  those  which  accrue  to 
the  public  at  lat^e."  346  Depjirtmental 
Manual  1.2. A.  i 

The  "reasonableness  factors"  set  out 
in  FLPMA  are:|(a)  "actual  costs 
(exclusive  of  nlanagement  overhead)'; 
(b)  "the  monettry  value  of  the  rights  or 
privileges  sougnt  by  the  applicant";  (c) 
"the  efficiency  to  the  government 
processing  involved";  (d)  "that  portion 
of  the  cost  incurred  for  the  benefit  of  the 
general  public  interest  rather  than  for 
the  exclusive  tjenefit  of  the  applicant"; 
(e)  "the  public 'service  provided";  and 
(0  "other  factors  relevant  to  determining 
the  reasonable^iess  of  the  costs." 

MMS  and  the  IBLA  considered  each 
of  the  FLPMA  factors  for  appeals 
processed  under  this  proposed  rule.  We 
first  estimated  the  actual  cost  for 
processing  the  appeal,  and  then 
considered  eatii  of  the  other  FLPMA 
factors  to  see  i^  any  of  them  might  cause 
the  fee  to  be  set  at  less  than  actual  cost. 
If  so,  we  then  clonsidered  whether  any 
of  the  remaining  factors  acted  as  an 
enhancing  factor  that  would  mitigate 
against  setting  the  fees  at  less  than 
actual  cost.  W^  then  decided  the 
amount  of  the  ee,  which  caimot  be 


more  than  the  actual  processing  cost. 
This  method  led  to  fees  that  are  set  well 
below  the  actual  processing  costs. 
Accordingly,  for  royalty  appeals,  the  fee 
was  set  at  $150  to  be  paid  with  your 
Notice  of  Appeal  under  §  4.907,  and  at 
$150  for  filing  your  Statement  of 
Reasons  under  §  4.939(a)(2).  This 
analysis  also  applies  to  the  single  $150 
fee  proposed  under  30  CFR  part  290  for 
appeals  of  decisions  and  orders  by  the 
MMS  OMM  program. 

Factor  (a) — Actual  Costs 

Actual  costs  means  the  financial 
measure  of  resources  expended  or  used 
by  MMS  to  process  a  Notice  of  Appeal, 
and  by  the  IBLA  to  process  the 
Statement  of  Reasons,  including,  but  not 
hmited  to  the  costs  to:  conduct  record 
development  and  settlement 
conferences;  issue  the  MMS  Director's 
concurrence,  modification  or  rescission; 
consider  other  pleadings  before  the 
IBLA  and  issue  IBLA  decisions;  or  take 
any  other  relevant  action.  Actual  costs 
includes  both  direct  and  indirect  costs, 
exclusive  of  management  overhead. 
Management  overhead  costs  means 
costs  associated  with  the  MMS  and 
OHA  directorate.  For  MMS,  this  means 
the  entire  Washington  office  staff, 
except  for  any  Appeals  Division  staff 
required  to  perform  work  on  appeals. 
For  OHA,  this  means  the  OHA  Director, 
OHA  Deputy  Director,  and  associated 
staffs.  Section  304(b)  of  FLPMA  requires 
that  management  overhead  be  excluded 
from  chargeable  costs. 

Direct  costs  include  agency 
expenditures  for  labor,  material,  and 
equipment  usage  connected  with  the 
performance  of  processing 
responsibilities.  For  MMS's  costs  to 
process  a  Notice  of  Appeal,  we 
calculated  actual  costs  by  estimating  the 
average  time  it  would  take  MMS 
personnel  to  perform  various  phases  of 
the  appeals  process.  That  estimate  was 
based  on  the  time  it  takes  to  complete 
current  similar  processes.  We  then 
multiplied  the  total  hours  by  $50,  which 
is  based  on  an  average  of  MMS's 
personnel,  material  and  equipment 
usage  costs.  MMS's  indirect  costs 
include  items  such  as  rent  and  overhead 
(excluding  management  overhead). 
MMS  determined  its  indirect  cost  rate 
and  applied  the  rate  to  direct  costs  to 
determine  its  total  actual  costs.  MMS 
calculated  its  indirect  cost  rate  by 
dividing  the  indirect  costs  described 
above  by  the  total  program  cost  to  arrive 
at  an  indirect  cost  percentage  of  18.5%. 
MMS  then  multiplied  the  direct  costs  by 
the  indirect  cost  percentage  and  added 
that  figxue  to  its  direct  costs  to 
determine  its  total  actual  costs.  This 
method  of  calculating  costs  is  a 


generally  accepted  practice  in  both  the 
private  and  public  sectors. 

For  IBLA's  direct  costs,  we  calculated 
IBLA's  total  appeals  personnel  costs, 
then  added  costs  for  supplies  and 
equipment  for  those  appeals.  To 
calculate  indirect  costs,  we  determined 
from  information  from  OHA  that  60%  of 
OHA's  indirect  costs  are  related  to  IBLA 
appeals.  We  therefore  took  60%  of 
OHA's  indirect  costs  and  added  those  to 
the  IBLA's  total  direct  costs  to 
determine  total  actual  costs  for  all  IBLA 
appeals  (not  just  royalty  appeals).  We 
then  divided  that  total  actual  cost  by  the 
average  total  number  of  appeals  to  the 
IBLA  for  the  last  three  fiscal  years  to 
arrive  at  an  average  cost  per  appeal.  The 
methodology  used  for  determining 
IBLA's  actual  costs  is  different  from 
MMS's  methodology  because  of  the 
different  way  IBLA  keeps  and  tracks 
cost  information.  We  believe  both 
methods  are  reasonable. 

Our  method  of  establishing  actual 
costs  involved  estimating  the  average 
cost  of  processing  an  individual  appeal. 
We  concluded  that  while  it  might  be 
possible  to  track  costs  and  consider  the 
reasonableness  factors  on  a  case-by-case 
basis,  doing  so  would  be  so  inefficient 
and  expensive  as  to  be  unreasonable. 

As  explained  above,  we  propose 
having  two  fees  for  royalty  appeals 
under  43  CFR  part  4,  subpart  J.  An 
appellant  would  submit  one  fee  with  its 
Notice  of  Appeal  for  the  costs  of 
processing  by  MMS.  If  the  appellant 
decides  to  file  a  Statement  of  Reasons 
with  the  IBLA,  it  would  submit  a 
separate  fee  for  the  costs  of  processing 
by  the  IBLA.  This  system  would  ensure 
that  appellants  only  pay  for  the  services 
they  receive.  We  recognized  that  one 
larger  fee  for  the  entire  process  would 
not  be  fair  to  appellants  who  chose  not 
to  continue  their  appeal  to  the  IBLA 
because  they  would  have  "paid"  for  the 
entire  process.  For  the  processing  of 
OMM  program  appeals  under  30  CFR 
part  290  there  would  be  one  fee  for  the 
costs  of  processing  by  IBLA. 

MMS's  costs  to  process  a  royalty 
appeal  under  this  proposed  43  CFR  part 
4,  subpart  J,  would  include  the  cost  to 
consider  the  Notice  of  Appeal  in  various 
phases  at  MMS.  The  first  phase  would 
be  the  MMS  DRD  performing  the 
following  functions: 

(1)  Receiving  and  date  stamping  each 
document; 

(2)  Reviewing  each  appeal  for 
completeness  and  timeliness; 

(3)  Docketing  the  appeal  by  entering 
the  information  into  a  computer-based 
tracking  system; 

(4)  Preparing  and  sending  an 
acknowledgment  letter  or  a  denial  letter 
as  appropriate; 
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(5)  Preparing  an  appeal  file;  and 

(6)  Copying  and  forwarding  the 
appeal  to  the  appropriate  office. 
We  estimated  based  on  current 
processes  that  the  average  time  to 
complete  this  phase  would  be  3  hours. 

The  second  phase  would  be  the 
record  development  process.  This 
would  include  the  following  steps: 

(1)  Preparation  for  the  record 
development  conference  by  the  tribe, 
delegated  State,  or  MMS  office  that 
performed  the  audit  or  issued  the  order 
under  appeal: 

(2)  Participation  in  the  record 
development  conference  by  that  office 
as  well  as  an  average  of  three  other 
MMS  personnel; 

(3)  Compilation  of  the  record; 

(4)  Preparation  of  the  Joint  Statement 
of  Facts  and  Issues,  including 
circulation  of  a  draft  statement  to  all 
parties,  obtaining  comments  and 
signatures; 

(5)  Preparation  of  the  certification  of 
the  record,  including  circulation  of  a 
draft  certification  to  all  parties, 
obtaining  comments  and  signatures;  and 

(6)  Submission  of  the  record, 
statement  and  certification  to  the  MMS 
DRD. 

We  estimated  based  on  current 
processes  that  the  average  time  to 
complete  this  phase  would  be  71  hours. 
The  third  phase  would  consist  of  the 
settlement  conference.  This  would 
include  the  following  steps: 

(1)  Preparation  for  the  settlement 
conference  by  MMS  and  the  tribe, 
delegated  State  or  MMS  office  that 
performed  the  audit  or  issued  the  order 
under  appeal;  and 

(2)  Participation  in  the  actual 
settlement  by  an  average  of  four  MMS 
personnel  (including  a  representative 
from  the  tribe,  delegated  State  or  MMS 
office  that  performed  the  audit  or  issued 
the  order  under  appeal). 

We  estimated  based  on  current 
processes  that  the  average  time  to 
complete  this  phase  (assuming  full 
settlement  discussions  separate  from  the 
record  development  efforts)  would  be  64 
hours.  As  discussed  below,  the 
settlement  conference  could  be 
combined  with  the  record  development 
conference  to  reduce  costs  and  time. 
However,  it  is  likely  that  even  though 
the  record  development  and  settlement 
conferences  could  occur  in  one  meeting 
the  settlement  conference  would  require 
time  in  addition  to  the  time  to  conduct, 
the  record  development  conference.  In 
such  instances,  we  estimate  that  the 
time  involved  for  settlement 
conferences  would  be  24  hours. 
Assuming  that  most  appellants  would 
choose  to  combine  the  settlement  and 


record  development  conferences,  we 
determined  that  24  hours  was  a 
reasonable  estimate  for  the  settlement 
conference. 

The  final  phase  of  MMS's  processing 
of  the  appeal  would  consist  of  the  MMS 
Director  concurring  with,  modifying  or 
rescinding  an  order.  This  includes 
research  for  and  preparation  of  the 
Director's  action  on  the  order,  as  well  as 
transmittal  of  that  action  to  the 
appellant  and  others  MMS  is  required  to 
notify  under  the  proposed  rule,  and 
transmittal  of  the  record  to  the  IBLA  and 
Office  of  the  Solicitor  if  a  party 
continues  the  appeal  before  the  IBLA. 
We  estimated  the  average  staff-hours  the 
Appeals  Division  currently  spends  on 
each  appeal  that  results  in  a  decision  by 
the  MMS  Director  to  be  100  hours. 
However,  much  of  the  work  the  Appeals 
Division  currently  performs  would  be 
done  during  the  record  development 
process  and  would  not  have  to  be 
repeated.  For  example,  the  appeals 
analyst  would  participate  in  compiling 
the  record  and  ensuring  it  is  complete, 
and  would  analyze  the  appeal  prior  to 
record  development  to  help  ensure  all 
issues  were  included  in  the  Joint 
Statement  of  Facts  and  issues. 
Furthermore,  under  the  proposed 
process,  MMS  would  no  longer  be 
writing  lengthy  decisions,  designed  for 
pubhcation.  Nevertheless,  MMS  would 
spend  some  time  during  the  MMS 
Director's  determinations  to  concur 
with,  modify,  or  rescind  orders  and 
documenting  that  determination 
(particularly  in  cases  where  the  order  is 
modified  or  rescinded).  We  estimate  the 
time  in  addition  to  the  record 
development  process  necessary  to 
analyze  the  appeal  and  draft  the  MMS 
Director's  concurrence,  modification  or 
recission  will  take  30  hours  per  appeal. 

Thus,  the  total  estimated  average 
hours  for  MMS  to  spend  on  these  phases 
is  3  hours  for  the  docketing  of  the 
appeal,  71  hours  for  the  record 
development  process,  24  hours  for  the 
settlement  conference,  and  30  hours  for 
the  MMS  Director's  activity  for  a  total  of 
128  hours  per  appeal.  This  estimate  is 
based  on  current  MMS  time 
requirements  for  completing  similar 
tasks.  Using  an  estimate  of  $50  per  hour 
based  on  an  average  of  MMS's 
personnel,  material  cmd  equipment 
usage  costs,  we  estimate  the  average 
direct  cost  burden  for  these  requests 
would  be  $6,400  ($50/hour  x  128 
hours).  MMS's  indirect  costs  for  the 
requests  is  $1,184  per  appeal  (18.5% 
indirect  cost  rate  x  $6,400)  resulting  in 
total  estimated  actual  costs  of  $7,584  per 
average  appeal. 

After  the  MMS  Director's  action,  if  a 
party  continues  the  appeal  before  the 


IBLA  under  43  CFR  part  4.  subpart  J. 
additional  phases  would  be  necessary  to 
process  the  Statement  of  Reasons  at  the 
IBLA.  The  costs  of  this  phase  at  the 
IBLA  would  cover  the  following  steps; 

(1)  Considering  all  substantive 
pleadings,  requests  to  supplement  the 
record,  and  extension  requests; 

(2)  Acting  on  any  requests;  and 

(3)  Researching,  writing  and  issuing  a 
final  decision  in  the  appeal. 

An  additional  phase  may  be  necessary 
if  a  party  requests  reconsideration. 
However,  because  this  occurs 
infrequently,  we  have  not  included  any 
additional  costs  for  the  reconsideration 
request  phase  in  our  actual  cost 
estimate. 

Rather  than  estimating  IBLA  costs  by 
calculating  the  average  number  of  hours 
spent  on  an  appeal,  we  instead  added 
the  total  IBLA  costs  and  divided  by  the 
total  number  of  appeals  to  the  IBLA  to 
arrive  at  an  average  cost  per  appeal.  We 
estimated  that  the  IBLA's  average  total 
costs  over  the  last  3  years  for  all  appeals 
to  the  IBLA  was  approximately  $3 
million.  The  IBLA  decided  an  average  of 
620  ap{>eals  over  that  period  at  an 
average  cost  of  $4,800  ($3  milUon 
divided  by  620).  Thus,  we  estimated 
that  the  IBLA's  total  average  costs  to 
decide  an  MMS  royalty  appeal  would  be 
$4800.  (This  is  about  the  same  as  the 
current  cost  per  appeal  incurred  by  the 
MMS  Appeals  Division  when  it  renders 
decisions  on  appeals.) 

Because  we  will  have  to  modify  both 
the  MMS  and  IBLA  docketing  and 
tracking  systems  we  needed  to  add 
those  costs  to  our  actual  costs.  We 
estimate  that  this  will  take 
approximately  3  staff  months  to 
complete  at  a  cost  of  $8,000  per  month, 
for  a  total  cost  of  $24,000.  Moreover,  we 
may  incur  expenses  as  startup  costs  to 
estabhsh  the  MMS  Dispute  Resolution 
Division.  We  estimate  that  moving 
furniture,  phones,  data  connections  and 
space  preparation  will  cost 
approximately  $24,000  based  on  a 
similar  reorganization  and  relocation. 
Therefore,  we  added  $45  per  appeal 
($48,000  in  costs  divided  by  an  average 
of  213  appeals  to  the  MMS  Director  per 
year,  spread  over  5  years)  to  our  actual 
cost  estimate. 

Factor  (b) — Monetary  Value  of  the 
Rights  and  Privileges  Sought 

The  monetary  value  of  rights  and 
privileges  sought  means  the  objective 
worth  of  an  appeal,  in  financial  terms, 
to  the  appellant.  The  value  to  an 
appellant  is  that  of  having  an  error 
corrected  if  there  is  an  error  in  an  order. 
See  Ayuda.  Inc.  versus  Attorney 
General.  848  F.2d  1297,  1301  (1988). 
However,  the  monetary  value  of  having 
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an  error  correct(  id  will  vary  depending 
on  the  amount  under  appeal.  Moreover, 
many  appeals  vt  ill  decide  a  legal 
question  that  in  parts  value  to  all  lessees 

value  is  not  merely 
equal  to  the  amftunt  under  appeal. 
Therefore,  we  nijected  the  idea  of  trying 
to  calculate  monetary  value  on  a  case- 
by-case  basis  as  too  speculative,  time- 
consuming,  wakeful  of  resources,  and 
subject  to  disputes.  Instead,  we  have 
determined  thai  consideration  of  this 
factor  should  include  an  examination  of 
equitable  consiqerations  related  to 
monetary  value!  rather  than  precise 
figures,  which  would  be  very  difficult  or 
impossible  to  calculate. 

A  major  equitjable  consideration  is 
whether  the  level  of  cost  reimbursement 
could  burden  the  applicant  to  such  an 
extent  that  the  appeal  would  actually 
end  up  being  of^no  monetary  value  to 
the  appellant  whatsoever.  An  appeal 
with  a  small  potential  value  to  the 
appellant,  but  which  triggers  high 
processing  cost^,  would  be  an  example 
of  an  instance  vyhere  the  fee  might 
reasonably  be  s0t  at  a  figure  less  than 
the  actual  cost  df  processing  due  to  this 
factor.  Thus,  wq  took  into  account  the 
costs  for  an  appellant  to  go  through  the 
appeals  process  relative  to  the  monetary 
value  of  the  relief  sought.  After 
considering  thia  factor,  MMS  decided 
that  it  was  reasonable  to  set  fees  greatly 
below  actual  cofts  so  as  not  to  frustrate 
Congress'  intent  under  RSFA  §  4(a), 
adding  FOGRMA  §  115(h),  33  U.S.C. 
1724(h),  regarding  appeals  of.MMS 
orders.  This  is  because  lessees  and  their 
designees  would  not  appeal  if  our 
recovery  costs  are  excessive.  In  fact, 
during  our  public  meetings  on  the  draft 
proposed  rule,  industry  representatives 
expressed  that  goncem.  Thus,  this  factor 
did  cause  fees  t6  be  set  below  actual 
costs.  ! 

Factor  (c) — Effiqiency  to  the 
Government  Prbcessing  Involved 

Efficiency  to  tpe  Govenunent 
processing  mea^s  the  ability  of  the 
United  States  toj  process  an  appeal  with 
a  minimiun  of  vfaste,  expense,  and 
effort.  Implicit  iti  this  factor  is  the 
establishinent  of  a  cost  recovery  process 
that  does  not  cost  more  to  operate  than 
we  would  colle<|t  and  does  not  unduly 
increase  the  costs  to  be  recovered.  As 
noted  in  the  above  section  on  actual 
costs,  we  have  determined  that  for  the 
appeals  process  proposed  in  this 
rulemaking,  it  would  be  inefficient  to 
determine  actual  cost  data  on  a  case-by- 
case  basis.  MM3  has  thus  used  cost 
estimates  derivad  from  collected  data. 

The  procedures  that  we  would  use  to 
process  an  appepl  would  be  partially 
based  on  standardized  steps  for  similar 


MMS  transactions  in  order  to  eliminate 
duplication  and  extraneous  procedures. 
However,  some  procedures  would 
require  processes  in  addition  to  those 
used  under  the  current  appeals  process. 
These  additional  processes  were 
accounted  for  under  factor  (a)  above. 

Factor  (d) — Cost  Incurred  for  the  Benefit 
of  the  General  Public  Interest 

The  cost  incurred  for  the  benefit  of 
the  general  public  interest  (public 
benefit)  means  funds  the  United  States 
expends,  in  connection  with  the 
processing  of  an  appeal,  for  studies  or 
data  collection  determined  to  have 
value  or  utility  to  the  United  States  or 
the  general  public  separate  and  apart 
fi-om  the  document  processing.  It  is 
important  to  note  that  this  factor 
addresses  funds  expended  in 
connection  with  an  appeal.  There  is 
another  level  of  public  benefit  that 
includes  studies  which  we  are  required, 
by  statute  or  regulation,  to  perform 
regardless  of  whether  an  appeal  is 
received.  The  costs  of  such  studies  are 
excluded  from  any  cost  recovery 
calculations  from  the  outset.  Therefore, 
no  additional  reduction  from  costs 
recovered  is  necessary  in  relation  to 
these  studies. 

We  concluded  that  the  processing  of 
an  appeal  did  not  as  a  rule  produce 
studies  or  data  collection  that  might 
benefit  the  public  to  any  appreciable 
degree.  Therefore,  any  possible  benefits 
of  such  studies  to  the  public  are 
balanced  by  their  possible  benefits  to 
the  appellant.  Accordingly,  we  made  no 
adjustment  to  the  fee  recovered  based 
on  this  factor. 

Factor  (e) — Public  Service  Provided 

Public  service  provided  means  direct 
benefits  with  significant  pubfic  value 
that  are  expected  as  a  result  of  an 
administrative  appeal.  This  factor  is 
thus  concerned  with  the  benefit 
resulting  from  the  ultimate  decision  in 
the  appeal,  while  the  previous  factor 
related  to  the  benefits  of  the  docxmient 
processing  itself.  Deciding  an  appeal 
provides  a  public  service  because  the 
primary  function  of  the  appeals  process 
is  to  correct  errors  in  an  effort  to  ensure 
the  "fair  and  proper  administration  of 
[our]  operations  . .  . ."  Ayuda,  848  F.2d 
at  1301.  Indeed,  "the  public  has  a  keen 
interest  in  the  correctness  of 
administrative  decisions."  Ayuda,  848 
F.2d  at  1301.  Although  the  appellant 
invokes  the  appeals  procedures  in  order 
to  benefit  from  them,  and  therefore 
receives  a  "service  or  a  thing  of  value," 
see  Ayuda  at  id.,  there  also  is  a 
substantial  benefit  to  the  public.  We 
therefore  decided  that  it  was  reasonable 
to  set  fees  greatly  below  actual  costs  on 


the  basis  of  this  factor,  as  well  as  the 
monetary  value  factor. 

Factor  (f) — Other  Factors 

The  final  reasonableness  factor  is 
other  factors  relevant  to  determining  the 
reasonableness  of  the  costs.  Under  this 
factor,  we  considered  fees  that  other 
government  entities  charge  for 
processing  administrative  appeals  (see 
October  28,  1996,  proposed  rulemaking, 
61  FR  at  55609). 

After  considering  all  of  the 
reasonableness  factors,  we  concluded 
that  the  factors  of  monetary  value  and 
public  service  make  it  reasonable  to  set 
the  fees  for  royalty  (for  processing  the 
Notice  of  Appeal  and  Statement  of 
Reasons)  and  OMM  program  appeals  at 
$150  instead  of  at  the  actual  costs.  None 
of  the  other  factors  mitigated  against 
setting  the  fees  at  less  than  actual  costs, 
and  the  proposed  fee  of  $150  is  within 
the  range  of  fees  other  agencies 
commonly  charge.  Because  these  fees 
would  meet  the  reasonableness  factors 
of  FLPMA,  they  are  thus  also  reasonable 
under  the  lOAA. 

We  invite  comments  concerning  the 
proposed  processing  fees.  We  further 
specifically  request  input  concerning 
the  value  to  lessees  and  designees  of 
using  the  appeals  process. 

Section  4 .  966    How  Do  I  Request  a 
Waiver  or  Reduction  of  My  Fee? 

Under  this  proposed  section,  to 
request  a  fee  waiver  or  reduction,  you 
would  have  to  submit  a  written  request 
to  the  MMS  DRD  vdth  your  Notice  of 
Appeal  or  Statement  of  Reasons.  In  your 
request,  you  would  have  to  demonstrate 
that  you  are  either  unable  to  pay  the  fee 
or  that  payment  of  the  fee  would  impose 
an  imdue  hardship  upon  you. 

We  invite  comments  regarding  the 
advisability  of  including  procedures  in 
the  proposed  rule  for  granting  fee 
waivers  or  reductions.  We  included  the 
fee  waiver  and  reduction  provisions 
because,  during  our  outreach  meetings, 
industry  representatives  stated  that  the 
processing  fee  might  be  a  hardship  on 
small  independent  oil  and  gas 
producers  and  feared  that  the  fee  would 
have  a  "chilling"  effect  on  those 
independents  bringing  appeals. 
However,  we  have  already  considered 
hardship  and  a  possible  chilUng  effect 
in  considering  the  reasonableness 
factors  discussed  above,  specifically  the 
"monetary  value"  factor.  After 
considering  the  factors,  we  decided  that 
it  was  reasonable  to  reduce  the  fee  for 
MMS's  processing  costs  from  $7,584  to 
$150,  and  for  IBLA's  processing  costs 
from  $4,800  to  $150.  Thus,  we  already 
addressed  industry's  concerns,  and 
reduced  the  fee  to  a  nominal  fee  that 
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will  not  cause  undue  hardship  even  to 
small  entities. 

While  waiver  procedures  for  appeals 
do  exist  in  some  other  agencies,  they 
may  not  be  applicable  in  instances  such 
as  this  where  nominal  fees  are  charged. 
For  example,  waiver  provisions  in 
Department  of  Transportation  Surface  of 
Transportation  Board  regulations  apply 
to  a  fee  schedule  that  includes  fees 
ranging  up  to  $23,300  for  the  filing  of 
a  formal  complaint  49  CFR  1002.2(c)-(f). 
See  United  Transportation  Union- 
Illinois  Legislative  Board  versus  Surface 
Transportation  Board,  No.  97-1038, 
1997  U.S.  App.  LEXIS  37560.  (D.C.  Cir. 
Nov.  10. 1997)  (upheld  a  Surface 
Transportation  Board  fee  for  handling 
appeals,  in  part,  because  it  "provided  a 
waiver  mechanism  for  fees  that  would 
cause  undue  hardship").  Therefore,  we 
invite  comment  on  whether  the  waiver 
and  reduction  provisions  should  be 
removed. 

Section  4.967    When  Will  MMS  Grant  a 
Fee  Waiver  or  Reduction? 

Under  the  proposed  rule,  in 
extraordinary  circiunstances,  MMS 
could  grant  a  fee  waiver  or  fee 
reduction.  Extraordinary  circumstances 
would  include  a  demonstrable  inability 
to  pay  or  undue  hardship  to  an  entity 
required  to  pay  the  fee. 

The  MMS  DRD  would  send  you  a 
written  decision  granting  or  denying 
your  request. 

Section  4.968    How  Do  I  Pay  My 
Processing  fee  if  MMS  Grants  a 
Reduction  or  Denies  My  Request  for  a 
Reduction  or  Waiver? 

Under  this  section,  if  MMS  granted 
your  request  for  a  fee  reduction,  you 
would  have  to  pay  the  reduced 
processing  fee  in  accordance  with  this 
part  within  30  days  of  your  receipt  of 
the  decision  to  reduce  yoiu-  fee.  If  MMS 
denied  your  request,  that  decision 
would  be  final  for  the  Department  and 
would  not  be  appealable  under  this  part. 
Also,  if  MMS  denied  your  request,  you 
would  have  to  pay  the  processing  fee  in 
accordance  with  this  part  within  30 
days  of  your  receipt  of  that  denial. 

Section  4.969    How  Do  I  Appeal  a 
Decision  That  My  Appeal  Was  Not  Filed 
on  Time? 

Under  this  proposed  section,  you 
could  appeal  MMS's  decision  on 
timeliness  to  the  IBLA  within  15  days 
of  your  receipt  of  MMS's  notification 
under  §  4.914(c)(1)  that  your  appeal  was 
not  timely  filed.  If  you  choose  to  appeal 
that  decision  to  the  IBLA.  you  would  be 
deemed  to  agree  to  extend  all  applicable 
time  periods  for  deciding  your  appeal 
on  the  merits  by  the  amount  of  time  the 


IBLA  needs  to  decide  your  appeal  on 
the  issue  of  timeliness.  If  the  IBLA 
denied  your  appeal,  the  IBLA's  decision 
would  be  final  for  the  Department,  and 
you  would  have  failed  to  exhaust 
required  administrative  remedies  as  to 
the  merits  of  the  order  or  MMS  decision 
not  to  issue  an  order. 

If  you  choose  not  to  appeal  an  adverse 
timeliness  decision  to  the  IBLA.  the 
order,  or  MMS  decision  not  to  issue  an 
order,  would  be  final,  and  you  would 
have  failed  to  exhaust  required 
administrative  remedies  as  to  the  merits 
of  the  order  or  MMS  decision  not  to 
issue  an  order.  Accordingly,  neither  the 
IBLA  nor  a  Federal  court  would  have 
jurisdiction  to  decide  the  merits  of  your 
appeal.  If  you  appealed  an  adverse 
timeliness  decision  to  the  IBLA,  and  the 
IBLA  ruled  against  you.  and  if  you  then 
sought  judicial  review  of  the  timeliness 
issue  in  Federal  court  and  prevailed  in 
court,  your  appeal  on  the  merits  would 
commence,  and  your  Preliminary 
Statement  of  Issues  and  processing  fee 
would  be  due  (if  you  did  not  already  file 
them),  60  days  after  the  date  a  final  non- 
appealable judgment  was  entered. 

Section  4.970    What  Rules  Apply  to 
Appeals  Filed  Before  (Insert  Date  When 
This  Subpart  Becomes  Effective]? 

Because  the  RSFA  33-month  default 
decision  rule  applies  to  pending 
appeals,  it  was  necessary  to  make 
pending  appeals  subject  to  some  of  the 
procedures  under  this  subpart.  In 
addition  to  the  current  versions  of  30 
CFR  parts  243  and  290,  this  section  and 
the  new  43  CFR  4.901,  4.902,  4.903, 
4.911  to  4.913,  4.948,  4.950.  4.957, 
4.958,  4.971,  and  4.972  would  apply  to 
appeals  pending  on  the  date  this  rule 
becomes  effective. 

We  are  placing  these  transition 
provisions  at  the  end  of  the  rule  so  that 
they  can  easily  be:  (1)  implemented  as 
a  final  rule  even  without  the  earlier  part 
of  this  rule  (if,  for  example,  we  decide 
not  to  implement  the  rest  of  this  rule  as 
proposed  or  if  the  implementation  of  the 
rest  of  the  rule  is  delayed  beyond  May 
1999);  or  (2)  removed  once  they  are  no 
longer  necessary  if  this  proposed  rule 
becomes  final. 

This  section  would  make  clear  that 
the  rules  that  apply  to  appeals  pending 
either  before  the  MMS  Director  or  IBLA 
on  the  date  this  rule  becomes  effective 
would  be  the  versions  of  30  CFR  parts 
243  and  290  in  effect  prior  to  the 
effective  date  of  this  rule,  as  well  as  the 
"transition"  provisions  in  this  proposed 
rule.  That  is  because  currently  pending 
appeals  are  subject  to  a  different  process 
than  appeals  that  would  be  filed  under 
this  subpart. 


Section  4.971     When  Does  My  Appeal 
Commence  and  End  if  it  Was  Filed 
Before  [Insert  Date  This  Subpart 
Becomes  Effective}? 

RSFA,  §  4(a),  adding  FOGRMA 
§  115(h)(1),  30  U.S.C.  1724(h)(1) 
provides,  in  part,  that: 

The  Secretary  shall  issue  a  final  decision 
in  any  administrative  proceeding,  including 
any  administrative  proceeding  pending  on 
the  date  of  enactment  of  this  section,  within 
33  months  from  the  date  such  proceeding 
was  commenced  or  33  months  from  the  date 
of  such  enactment,  whichever  is  later. 

As  discussed  above,  RSFA  does  not 
define  "commence"  with  respect  to 
appeals.  Thus,  for  purposes  of  the 
period  in  which  the  Department  must 
issue  a  final  decision  in  your  appeal, 
paragraph  (a)  would  provide  that  if  your 
Notice  of  Appeal  and  initial  Statement 
of  Reasons  to  MMS  was  filed  on  the  date 
RSFA  was  enacted,  yoiu  appeal 
commenced  on  August  13,  1996. 

If  your  Notice  of  Appeal  or  initial 
Statement  of  Reasons  to  MMS  was  filed 
after  August  13, 1996,  paragraph  (b) 
would  provide  that  your  appeal 
commenced  on  the  date  MMS  received 
your  Notice  of  Appeal,  or,  if  later,  your 
Statement  of  Reasons,  under  30  CFR 
290.3.  This  proposal  is  consistent,  to  the 
extent  possible,  with  the  rules 
applicable  to  appeals  filed  after  the 
effective  date  of  this  rule.  The  current 
rule  provides  that: 

(T)he  notice  of  appeal  shall  incorporate  or 
be  accompanied  by  such  written  showing 
and  arguments  on  the  facts  and  laws  as  the 
appellant  may  deem  adequate  to  justify 
reversal  or  modification  of  the  order  or 
decision.  Within  the  same  30  day  period  (for 
Tiling  the  notice  of  appeal],  the  appellant  will 
be  permitted  to  file  in  the  office  of  the  official 
issuing  the  order  or  decision  additional 
statements  of  reasons  and  written  arguments 
or  briefs. 

30  CFR  290.3  (1997).  Thus,  the  rules 
currently  in  effect  require  appellants  to 
file  their  Statement  of  Reasons  with 
their  Notice  of  Appeal.  However,  MMS 
practice,  consistent  with  the  current 
rules  at  30  CFR  290.5,  has  been  to  allow 
appellants  additional  time  to  file  their 
Statement  of  Reasons  after  timely  filing 
the  Notice  of  Appeal,  which  often 
contains  little  or  no  argument  as  to  why 
the  appellant  believes  the  MMS  order  or 
decision  should  be  modified  or 
rescinded.  Since  enactment  of  RSFA,  in 
most  cases,  appellants  have  agreed  to 
extend  the  33-month  time  period  in 
exchange  for  MMS's  extension  of  the 
time  within  which  to  file  the  initial 
Statement  of  Reasons.  Consistent  with 
the  approach  to  accoi>Jiting  for 
extensions  of  time  to  hie  the  processing 
fee  and  Preliminary  Statement  of  Issues 
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proposed  in  §  4.907  above,  we  think  the 
easiest  way  to  Recount  for  these 
extensions  is  siinply  to  calculate  the 
time  frame  froii  the  date  the  initial 
Statement  of  Reasons  was  received,  if 
later  than  the  Njotice  of  Appeal.  We  also 
think  that  this  i  s  the  most  reasonable 
interpretation  c  f  "commenced"  because 
an  appeal  cannat  "commence"  until  the 
appellant  tells  as  why  it  is  appealing. 
Accordingly,  a  perfunctory  Notice  of 
Appeal  merely  stating  that  an  appellant 
is  appealing  an;  order  does  not 
"commence"  an  appeal. 

In  some  cases,  appellants  file  a 
Supplemental  Statement  of  Reasons 
after  their  inititl  Statement  of  Reasons. 
This  supplemefital  filing  would  have  no 
effect  on  the  cdmmencement  date,  but 
in  most  cases  f^MS  and  the  appellants 
would  have  agteed  to  an  extension  of 
the  33-month  time  frame  to  allow  time 
for  such  supplamental  filings. 

Paragrapn  (cl  would  state  that  yoiu 
appeal  ends  orj  the  same  day  of  the 
month  of  the  3$rd  calendar  month  after 
your  appeal  coinmenced  under 
paragraphs  (a)  0i  (b),  plus  the  number  of 
days  of  any  applicable  time  extensions 
under  §  4.958.  If  the  33rd  calendar 
month  after  your  appeal  commenced 
does  not  have  the  same  day  of  the 
month  as  the  day  of  the  month  your 
appeal  commenced,  then  the  initial  33- 
month  period  ♦nds  on  the  last  day  of  the 
33rd  calendar  month.  See  the  example 
for  calculating  the  end  of  youi  appeal  in 
the  Section-by  Section  analysis  for 
§4.912. 

Section  4.972    What  if  the  Department 
Does  Not  Issu^  a  Decision  by  the  Date 
My  Appeal  Ends  if  I  Filed  my  Appeal 
Before  [Insert  Effective  Date  of  This 
Proposed  Suboart}? 

This  section  would  be  much  like 
§  4.956  but  wolild  apply  to  appeals  filed 
before  the  effective  date  of  this  rule 
under  the  current  two-level 
administrative  appeals  structure. 

Paragraph  (a)  would  state  that  this 
section  appliei  to  appeals  of  orders,  or 
portions  of  orders,  involving  monetary 
and  nonmonelary  obligations  regarding 
Federal  oil  ana  gas  leases  pending  on 
the  date  this  n»le  becomes  effective.  For 
orders  and  portions  of  orders  that  do  not 
involve  monetkry  or  nonmonetary 
obligations  on  Federal  oil  and  gas 
leases,  the  time  limits  in  30  U.S.C. 
1724(h)(2)  and  the  default  rule  of 
decision  stated  in  this  section  would  not 
apply.  See  Seqtion-by- Section  analysis 
for  §  4.956  for  ifurther  explanation. 

Like  §4. 956(b),  paragraph  (b)  would 
provide  that  iflthe  IBLA  or  an  Assistant 
Secretary  (or  the  Secretary  or  Director  of 
the  Office  of  gearings  and  Appeals) 
does  not  issuela  final  decision  in  an 


appeal  pending  on  the  date  this  rule 
became  effective  by  the  date  the  appeal 
ends  imder  §  4.971(c),  then  under  30 
U.S.C.  1724(h)(2),  the  Secretary  vdll  be 
deemed  to  have  decided  the  appeal: 

(1)  In  favor  of  the  appellant  for  any 
nonmonetary  obligation  at  issue  in  the 
appeal  or  any  monetary  obligation  at 
issue  in  the  appeal  with  a  principal 
amount  of  less  than  $10,000; 

(2)  In  favor  of  the  Secretary  for  any 
monetary  obligation  at  issue  in  the 
appeal  with  a  principal  amount  of 
$10,000  or  more.  See  Section-by-Section 
analysis  for  §  4.956  for  further 
explanation. 

Paragraph  (c)(1)  would  state  that  if  the 
MMS  Director  has  not  yet  issued  a 
decision  under  30  CFR  290.3(c)  in  your 
appeal  of  an  order,  or  portion  of  an 
order,  under  30  CFR  part  290,  then  the 
provisions  of  paragraph  (b)  apply  to  the 
norunonetary  and  monetary  obligations 
in  the  order  that  you  contested  in  your 
appeal  to  the  MMS  Director.  However, 
under  paragraph  (2),  if  the  MMS 
Director  has  issued  a  decision  under  30 
CFR  290.3(c)  in  your  appeal  of  an  order, 
or  portion  of  an  order,  under  30  CFR 
part  290,  and  if  you  appealed  the 
Director's  decision  to  IBLA,  then  the 
provisions  of  paragraph  (b)  apply  to  the 
nonmonetary  and  monetary  obligations 
in  the  Director's  decision  that  you 
contested  in  your  appeal  to  IBLA.  For 
example,  assume  that  you  appeal  an 
order  involving  two  separate  monetary 
obligations,  one  worth  $15,000,  and  one 
wordi  $20,000.  Assume  also  that  the 
MMS  Director's  decision  agrees  with  the 
you  on  the  first  monetary  issue  worth 
$15,000  and  modifies  the  order 
accordingly  to  decrease  that  obligation 
to  $8,000.  If  you  do  not  dispute  that 
modification,  but  continue  to  dispute 
the  second  $20,000  monetary  obUgation 
before  IBLA,  and  the  Department  does 
not  issue  a  final  decision  within  33 
months,  then  the  default  decision 
provision  of  this  section  would  neither 
affirm  the  portion  of  the  initial  order 
that  was  changed  by  the  MMS  Director's 
modification  nor  reverse  the  Directors' 
determination  that  you  owed  $8,000  (a 
monetary  obligation  worth  less  than 
$10,000)  that  you  did  not  contest.  The 
$8,000  issue  would  stand  because  there 
is  no  longer  an  administrative 
proceeding  pending  with  respect  to  that 
obligation.  In  addition,  the  disputed 
portion  of  the  order  would  be  deemed 
decided  in  favor  of  the  Secretary  under 
paragraph  (b)  because  it  is  more  than 
$10,000. 

Under  paragraph  (c)(3).  if  the  MMS 
Director  issued  a  decision  under  30  CFR 
290.3(c)  in  your  appeal  of  an  order 
under  30  CFR  part  290,  and  if  you  did 
not  appeal  the  Director's  decision  to 


IBLA  within  the  time  required  under  the 
cvurent  version  of  30  CFR  290.7  and  43 
CFR  part  4.  then  the  MMS  Director's 
decision  would  be  the  final  decision  of 
the  Department  and  30  U.S.C.  1724(h)(2) 
has  no  application. 

Paragraph  (d)  would  provide  that  if 
any  party  requests  reconsideration  of  an 
IBLA  decision  issued  before  the  date  the 
appeal  ends  under  §  4.971(c).  and  if 
IBLA  did  not  issue  a  decision  on 
reconsideration  before  the  date  the 
appeal  ends,  then  30  U.S.C.  1724(h)(2) 
would  have  no  application  and  the 
decision  the  IBLA  had  issued  would  be 
the  final  action  of  the  Department.  See 
Section-by-Section  analysis  for  §  4.956 
for  further  explanation. 

Paragraph  (e)  would  provide  that  if 
the  principal  amount  is  not  specifically 
stated  in  an  order  and  must  be 
computed  to  comply  with  the  order,  the 
principal  amount  referred  to  in 
paragraph  (b)  means  the  principal 
amount  the  MMS  estimates  you  would 
be  required  to  pay  as  a  result  of  the 
order.  See  Section-by-Section  Analysis 
for  §  4.956  for  further  explanation. 

We  also  are  proposing  §§4.971  and 
4.972  and  the  definitions  of 
"obUgation,"  "monetary  obligation," 
and  "nonmonetary  obligation"  in 
proposed  §  4.903  as  proposed 
amendments  to  the  existing  MMS  and 
IBLA  appeals  rules  in  the  event  that  this 
proposed  rule  is  not  promulgated  as  a 
final  rule.  These  provisions  are  needed 
to  implement  the  RSFA  requirements  if 
the  present  appeals  structure  is  retained. 
We  anticipate  that  some  division  and 
dupUcation  of  paragraphs  in  these 
sections  would  be  needed  to  codify  the 
appropriate  parts  to  both  30  CFR  part 
290  and  43  CFR  part  4  in  a  final  rule. 
However,  the  substance  of  such 
amendments  to  the  ciu-rent  process 
would  not  differ  from  the  way  these 
sections  would  be  promulgated  if  this 
proposed  rule  is  promulgated  as  a  final 
rule. 

in.  Section-by-Section  Analysis,  30  CFR 
Part  208 

Section  208.2    Definitions 

This  section  would  be  amended  to 
define  new  terms  used  in  the  proposed 
amendment  of  §  208.16. 

Section  208.16    Appeals 

This  section  would  be  amended  to 
provide  a  specialized  appeals  process 
for  appeals  filed  by  refiners  or  other 
parties  involved  in  disposition  of 
royalty  taken  in  kind.  The  purchaser  of 
royalty-in-kind  (RIK)  production  has  a 
contract  to  purchase  personal  property 
from  the  Federal  Government.  Such 
contracts  are  governed  by  the  Contract 
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Disputes  Act  of  1978  (CDA).  41  U.S.C. 
601-13.  The  CDA  requires  that  "[ajll 
claims  by  the  government  against  a 
contractor  relating  to  a  contract  shall  be 
the  subject  of  a  decision  by  the 
contracting  officer."  41  U.S.C.  605(a).  It 
further  requires  that  "(tlhe  contracting 
officer  shall  issue  his  decisions  in 
writing,  and  shall  mail  or  otherwise 
furnish  a  copy  of  the  decision  to  the 
contractor.  The  decision  shall  state  the 
reasons  for  the  decision  reached,  and 
shall  inform  the  contractor  of  his  rights 
as  provided  in  this  chapter."  Id. 

Under  the  proposed  rule,  the 
contracting  officer  would  be  the  MMS 
Director,  his  or  her  delegate,  or  the 
person  designated  under  a  RIK  purchase 
contract.  MMS  anticipates  that  the 
Director  will  delegate  such  authority  to 
MMS  staff  responsible  for  auditing  RIK 
purchases.  Thus,  an  order  issued  by  an 
MMS  auditor  indicating  that  an  RIK 
purchaser  owes  additional  money  to  the 
Government  would  be  a  decision  of  the 
contracting  officer. 

The  CDA  provides  for  appeals  of 
contracting  officers'  decisions  to  the 
agency's  board  of  contract  appeals.  41 
U.S.C.  606.  Accordingly,  there  would  be 
no  appeal  of  the  contracting  officer's 
decision  to  the  MMS  Director.  Instead. 
MMS  proposes  to  provide  for  appeals  of 
the  contracting  officer's  decision  to  the 
Interior  Board  of  Contract  Appeals 
(IBCA)  under  43  CFR  part  4.  subpart  C. 
Note,  however,  that,  although  MMS 
proposes  no  appeal  to  the  MMS 
Director,  MMS  proposes  to  retain  the 
requirement  under  the  existing 
provision  at  30  CFR  208.12,  that 
appellants  must  post  a  bond  under  30 
CFR  part  243  if  they  decide  not  to  pay 
pending  appeal  to  the  IBCA. 

In  addition,  MMS  does  not  believe 
that  the  33-month  limitation  for  the 
Department  to  issue  final  decisions  on 
appeals  under  §  4  RSFA,  30  U.S.C. 
1724(h),  applies  to  appeals  by  refiners 
or  other  parties  involved  in  disposition 
of  royalty  taken  in  kind.  This  is  because 
RSFA  applies  to  Federal  oil  and  gas 
leases  and  not  to  the  Government's 
resale  under  RIK  contracts  of  oil  that  it 
receives  as  royalty  under  those  leases. 
Thus,  appeals  to  the  IBCA  under  this 
section  would  not  be  subject  to  any 
specialized  timing  requirements  such  as 
the  default  decision  rule  proposed 
under  43  CFR  4.956  or  4.972. 

The  CDA  also  provides  for  contractors 
to  bring  actions  challenging  contracting 
officers'  decisions  in  the  United  States 
Court  of  Federal  Claims  in  fieu  of 
appealing  to  the  agency  contract  appeals 
board.  41  U.S.C.  609.  Therefore,  the 
proposed  amendment  to  §  208.16 
provides  for  this  alternative. 


IV.  Section-by-Section  Analysis,  30  CFR 
Part  241 

This  part  would  be  replaced  in  its 
entirety  by  revised  provisions  making 
the  following  general  changes. 

First,  new  §§  241.51  through  241.77 
would  revise  current  regulations  to 
clarify  the  methods  to  be  used  to  ap'peal 
civil  penalties  authorized  by  §  109  of 
FOGRMA.  30  U.S.C.  1719  (Supp.  I 
1994). 

Second,  existing  §  241.20,  which 
addresses  civil  penalties  authorized  by 
statutes  other  than  FOGRMA,  would  be 
deleted.  MMS  has  never  used  this 
section.  This  deletion  should  not  affect 
MMS's  authority  to  use  powers  other 
than  civil  penalties,  such  as  lease 
cancellation  and  debarment,  as 
authorized  by  other  statutes  or 
regulations.  MMS  welcomes  comments 
regarding  whether  MMS  should  keep 
this  section  and  what  form  the  appeals 
process  should  take  if  it  is  kept. 

Third,  this  proposal  reflects  our  effort 
to  revkTite  this  part  in  "plain  language." 
MMS  proposes  to  use  a  question  and 
answer  format  for  ease  of  use. 

Fourth,  because  the  amendments  to 
the  appeals  regulations  under  this 
notice  are  consolidating  all  royalty 
appeals  before  the  IBLA,  MMS  proposes 
to  modify  the  current  rule,  which  allows 
certain  appeals  concerning  Notices  of 
Noncompliance  to  be  made  to  the  MMS 
Director,  and  allow  appeals  instead  to 
the  IBLA. 

Fifth,  MMS  proposes  several  changes 
to  make  the  regulations  more  consistent 
with  the  applicable  provisions  of 
FOGRMA. 

Finally,  MMS  proposes  to  delete  the 
current  §  241.53,  which  addresses 
assessments  for  nonperformance.  MMS 
has  never  used  this  section  and  believes 
that  new  assessments  for  chronic 
erroneous  reporting  to  be  proposed 
under  the  provisions  of  the  RSFA  will 
be  an  adequate  replacement.  MMS 
welcomes  comments  suggesting  that  it 
be  retained  and  what  form  the  appeals 
process  should  take  if  it  is  to  be 
retained. 

In  the  new  proposed  §§241.51 
through  241.55,  MMS  would  establish 
the  same  process  for  all  persons  who 
wish  to  contest  a  potential  civil  penalty 
that  would  be  assessed  under  FOGRMA 
§  109(a)  and  (b),  30  U.S.C.  1719(a)  and 
(b).  Under  the  current  rules,  there  are 
separate  processes  for  those  persons 
who  comply  within  the  twenty  days 
allowed  to  correct  certain  violations 
under  FOGRMA  and  for  those  who  do 
not  correct  within  the  statutory  time 
fi-ame.  The  proposed  sections  would 
allow  all  persons  served  with  Notices  of 
Noncompliance  to  request  a  hearing  on 


the  record  before  the  Hearings  Division 
oftheOHA. 

The  current  rule  also  provides  that  a 
person  may  appeal  to  the  MMS  Director 
if  the  violation  has  been  corrected 
vrithin  the  20-day  cure  period.  MMS 
does  not  believe  there  is  any  reason  to 
retain  this  separate  process  because  we 
have  eliminated  appeals  to  the  MMS 
Director  for  other  appeals  involving 
lease  obligations.  Thus,  consistent  with 
the  changes  made  to  30  CFR  parts  243 
and  290  and  43  CFR  part  4,  subpart  J. 
the  appeals  related  to  the  MMS  royalty 
civil  penalty  process  will  also  be  before 
the  OHA.  MMS  requests  comments  on 
whether  MMS  should  retain  the  process 
for  appealing  royalty  civil  penalty 
assessments  to  the  MMS  Director. 

Section  241.55  would  retain  the 
current  provision  that  continues  the 
accrual  of  penalties  during  the 
pendency  of  appeals.  Section  241.63  has 
a  similar  provision  for  penalties 
authorized  by  FOGRMA  subsections 
109(c)  and  (d).  30  U.S.C.  1719(c)  and 
(d).  MMS  believes  that  this  provision 
encourages  early  compliance  with  MMS 
orders  when  a  person  in  violation 
believes  it  is  likely  to  lose  on  appeal. 
These  provisions  would  allow  a  person 
who  receives  a  Notice  of 
Noncompliance  to  ask  OHA  to  stay  the 
accrual  of  penalties. 

Section  241.60  would  amend  the 
conditions  under  which  MMS  may 
assess  penalties  without  providing 
recipents  with  an  opportunity  to  correct 
them  by  changing  the  phraseology  from 
"for  intentional  violations"  to  be  more 
consistent  with  FOGRMA.  FOGRMA 
distinguishes  between  two  types  of 
violations:  (1)  all  failures  to  comply 
with  applicable  statutes,  regulations, 
orders,  or  lease  terms,  including  failures 
to  permit  inspection  (30  U.S.C.  1719(a) 
and  (b))  and  (2)  failures  to  make  royalty 
payments;  failures  to  permit  entry, 
inspection  or  audit;  knowing  or  wilful 
failure  to  inform  the  Secretary  when 
production  commences  or  resumes  (30 
U.S.C.  1719(c));  and  knowing  or  wilful 
preparation,  maintenance  or  submission 
of  false  reports;  knowing  or  wilful 
taking  of  oil  or  gas  without  authority;  or 
purchase,  conveyance  of  oil  or  gas 
knowing  it  was  stolen  (30  U.S.C. 
1719(d)).  MMS  has  previously  termed 
the  second  group  of  violations  as 
"intentional."  MMS  now  believes  that 
the  use  of  the  term  "intentional 
violations"  has  caused  two  types  of 
confusion.  First,  it  may  have  caused  the 
belief  that  the  standard  was  exactly  the 
same  as  that  for  criminal  intent.  Second, 
it  may  have  caused  confusion  by 
implying  that  any  kn'^wing  vvTongdoing 
was  covered.  MMS  believes  that  using 
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the  same  language  as  the  statute  will 
reduce  confusion. 

MMS  therefore  is  proposing  to 
substitute  the  s  pecific  provisions  of 
FOGRMA  for  \1  le  more  generic  language 
in  the  current  lule.  This  includes 
increasing  the  maximum  civil  penalty 
up  to  the  $25,C00  per  day  for  those  acts 
for  which  FOG  RMA  allows  such  a 
penahy.  MMS  does  not  believe  that  the 
regulations  shduld  prevent  MMS  from 
exercising  the  ull  powers  granted  to  it 
by  statute.        , 

Finally,  MMS  believes  that  the 
statutory  provi  sion  for  assessing 
penalties  for  "I  ailure  to  permit  entry, 
inspection  or  audit"  applies  to  failure  to 
provide  MMS  With  documents  or 
information  thfit  MMS  has  requested 
under  the  auth  ority  of  FOGRMA,  the 
regulations,  or  leases. 

V.  Section-by-l  Section  Analysis,  30  CFR 
Part  242 

Subpart  A — General  Provisions 

Section  242. 1     What  Is  the  Purpose  of 
This  Part? 

This  proposi  (d 
that  the  purpoi  >e 
explain  how 
will  issue  ordi"s 
and  serve  official 
how  the  recipi  snt 
appeal  that  ore  er 
administrative 


VMS 


section  would  state 
of  this  part  is  to 

or  delegated  States 
and  notices  of  orders, 
correspondence,  and 
of  an  order  may 
and  exhaust 
remedies. 

What  Leases  Are  Subject 


Section  242.2 
to  This  Part? 

This  section  would  explain  that  this 
part  applies  to  all  Federal  mineral  leases 
onshore  and  oti  the  OCS,  and  to  all 
federally-administered  mineral  leases 
on  Indian  tribal  and  individual  Indian 
mineral  owneB'  lands.  However,  some 
procedures  unlder  this  rule  would  apply 
only  to  Federal  oil  and  gas  leases 
because  the  RSFA  provisions  regarding 
notifying  lessees  when  MMS  sends 
orders  to  theirldesignees  applies  only  to 
Federal  oil  ani  gas  leases.  The 
procediu'es  regarding  Indian  lessor 
requests  for  M  vlS  to  issue  orders  under 
subpart  C  app  y  only  to  Indian  leases. 

Section  242.3     What  Definitions  Apply 
to  This  Part? 

This  section  would  explain  the 
definitions  ths  t  you  will  need  to  know 
for  this  part. 

Delegated  State  would  mean  a  State  to 
which  MMS  has  delegated  authority  to 
perform  royal!  y  management  functions 
pursuant  to  ar  agreement  or  agreements 
under  regulatians  at  30  CFR  part  227. 
This  definitioi  i  is  essentially  the  same  as 
that  under  RSI  'A  §  2(1),  FOGRMA  §  3, 
30  U.S.C.  170;  (22). 

Designee  w(  uld  mean  the  person 


designated  by 


a  lessee  under  30  CFR 


218.52  to  make  all  or  part  of  the  royalty 
or  other  payments  due  on  a  lease  on  the 
lessee's  behalf.  This  definition  is 
essentially  the  same  as  the  definition 
under  RSFA  §  2(1),  as  added  to 
FOGRMA  §  3,  30  U.S.C.  1702(24). 
Accordingly,  the  definition  cites  the 
rule  at  30  CFR  218.52  implementing  the 
requirements  of  RSFA  §  6(g),  FOGRMA 
§  102(a),  30  U.S.C.  1712(a),  which 
allows  lessees  to  designate  another 
person  to  pay  royalties  on  their  behalf. 
Thus,  this  definition  only  would  apply 
to  appeals  involving  royalties  and  other 
payments  due  on  production  from 
Federal  oil  and  gas  leases  after 
September  1,1996. 

Indian  lessor  would  mean  an  Indian 
tribe  or  individual  Indian  mineral 
owner  with  a  beneficial  interest  in  a 
property  that  is  subject  to  a  lease  issued 
or  administered  by  the  Secretary  on 
behalf  of  the  tribe  or  individual  Indian 

mineral  owner. 

Lessee  would  mean  any  person  to 
whom  the  United  States,  or  the  United 
States  on  behalf  of  an  Indian  tribe  or  an 
individual  Indian  mineral  owner,  issues 
a  lease  subject  to  this  subpart,  or  any 
person  to  whom  all  or  part  of  the 
lessee's  interest  or  operating  rights  in  a 
lease  subject  to  this  subpart  has  been 
assigned.  This  definition  is  essentially 
the  same  as  that  under  RSFA  §  2(1)  and 
FOGRMA  §  3,  30  U.S.C.  1702(7),  and 
would  include  owners  of  operating 
rights.  Although  RSFA  does  not  apply  to 
Federal  oil  and  gas  leases  for  production 
prior  to  September  1,  1996,  other 
Federal  solid  mineral  and  geothermal 
leases,  and  Indian  leases,  MMS  did  not 
sepeuately  define  operating  rights 
owners  or  operators  because  recipients 
of  orders  not  subject  to  RSFA  may 
appeal  under  this  rule  regardless  of 
whether  they  are  a  "lessee"  under 
RSFA. 

Obligation  would  mean: 

A  lessee's,  designee's  or  payor's  duty 
to: 

(1)  Deliver  royalty-in-kind;  or 

(2)  Make  a  lease-related  payment, 
including  royalty,  minimum  royalty, 
rental,  bonus,  net  profit  share,  proceeds 
of  sale,  interest,  penalty,  civil  penalty, 
or  assessment. 

This  proposed  definition  is  similar  to 
the  definition  under  RSFA  §  2(1), 
FOGRMA,  30  U.S.C.  1702(25).  but  it 
does  not  include  MMS's  obligations  as 
set  out  in  RSFA's  definition  of 
"obligations,"  because  MMS's 
obligations  are  not  subject  to  "orders" 
under  this  part. 

Payor  would  mean  any  person 
responsible  for  reporting  and  paying 
royalties  for: 

(1)  Federal  oil  and  gas  leases  for 
production  before  September  1, 1996; 

(2)  Federal  mineral  leases  other  than 
oil  and  gas  leases;  and 


(3)  Leases  on  Indian  lands  subject  to 
this  subpart. 

This  definition  is  necessary  because 
the  term  "designee"  is  used  for  Federal 
oil  and  gas  leases  subject  to  RSFA,  and 
"payor"  is  used  for  leases  not  subject  to 
RSFA. 

Reporter  would  mean  a  person  who 
submits  reports  for  leases  subject  to  this 
subpart  regardless  of  whether  that 
person  has  payment  responsibility. 

Subpart  B — Orders 

Section  242. 1 00    What  Is  the  Purpose 
of  This  Subpart? 

This  section  would  state  that  the 
purpose  of  subpart  B  is  to  explain  how 
MMS  or  delegated  States  will  issue 
orders  and  notices  to  persons 
concerning  the  following  functions 
related  to  leases  subject  to  this  subpart: 
(a)  reporting  production;  (b)  reporting, 
computing,  and  paying  royalties;  (c) 
reporting,  computing,  and  making  other 
payments;  and  (d)  providing  documents 
and  other  information.  This  subpart 
would:  (1)  respond  to  the  RFC 
recommendation  that  lessees  receive  a 
"preliminary  determination  letter" 
before  they  receive  an  order  and  that 
orders  should  contain  specific 
information  about  the  basis  for  the 
order;  and  (2)  conform  to  RSFA 
provisions  regarding  orders  and  orders 
to  perform  restructured  accounting  and 
for  service  of  Notices  of  Orders  on 
lessees  when  orders  are  sent  to 
designees. 

Section  242. 1 01     Who  May  Issue 
Orders? 

This  section  would  specify  which 
officials  within  and  outside  the 
Department  of  the  Interior  may  issue 
orders.  Within  the  Department,  the 
Assistant  Secretary — Land  and  Minerals 
Management,  could  issue  orders  in 
exercise  of  his  or  her  delegated 
authority  from  the  Secretary.  In 
addition,  the  MMS  Director,  or  other 
officials  within  the  Department  of  the 
Interior  to  whom  the  MMS  Director 
delegates  authority,  could  issue  orders 
with  respect  to  both  Federal  and  Indian 
leases.  However,  only  the  MMS 
Associate  Director  for  RMP  or  higher 
officials  within  the  Department  could 
issue  notices  to  perform  a  restructured 
accounting  for  leases  and  time  periods 
subject  to  RSFA. 

Outside  the  Department,  under  RSFA 
§  3,  FOGRMA  §  205.  30  U.S.C.  1735,  and 
its  implementing  regulations  at  30  CFR 
part  227,  delegated  States  could  issue 
orders.  This  section  of  the  rule  would 
specify  that  for  delegated  States,  the 
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highest  delegated  State  official  having 
ultimate  authority  over  the  collection  of 
royalties,  or  other  State  officials  to 
whom  that  authority  has  been  delegated 
could  issue  orders.  However,  in 
accordance  with  RSFA  §  4,  FOGRMA 
§  115,  30  U.S.C.  1735(d){4)(B)(ii),  only 
the  highest  delegated  State  official 
having  ultimate  authority  over  the 
collection  of  royalties  could  issue  orders 
to  perform  restructured  accounting.  The 
authority  for  delegated  States  to  issue 
orders  to  perform  only  applies  to  leases 
and  time  periods  subject  to  RSFA. 

MMS  specifically  requests  comments 
on  whether  the  rule  also  needs  to 
address  the  potential  for  Indian  tribes  to 
issue  orders.  Under  the  Indian  Self- 
E)etermination  and  Education 
Assistance  Act,  as  amended,  25  U.S.C. 
450f  (1994),  Indian  tribes  could  assume 
the  function  of  issuing  orders  for 
additional  royalties  and  other  payments. 
Because  no  tribes  to  date  have  formally 
sought  this  authority,  and  because  MMS 
wants  to  avoid  any  imnecessary 
complications  in  the  rule,  MMS  has  not 
addressed  this  potentiality  in  the 
proposed  rule.  However,  such  orders 
would  be  handled  in  the  same  way  as 
orders  delegated  States  issue.  If 
commentators  think  that  the  rule  should 
address  this  potentiality,  then  MMS 
would  appreciate  specific 
recommendations  on  how  best  to 
address  it. 

Section  242. 1 02    What  May  MMS, 
Tribes,  or  Delegated  States  Do  Before 
Issuing  an  Order? 

This  section  of  the  rule  would 
implement  the  RPC  recommendation 
that  MMS,  State,  or  tribal  auditors  issue 
a  "preliminary  findings  letter"  to  lessees 
before  issuing  them  an  order.  RPC 
Report  recommendations,  paragraph  4. 
Because  there  may  be  time  constraints 
or  other  factors  making  such 
preliminary  notices  overly  burdensome 
in  some  cases,  the  rule  would  not  make 
this  a  mandatory  step.  Instead,  the  rule 
would  specify  that  auditors  "may" 
notify  lessees,  designees,  or  payors 
through  a  "Preliminary  Determination 
Letter."  This  is  the  same  as  the  current 
step  auditors  usually  take  to  send 
informal,  non-mandatory  "issue  letters" 
to  persons  to  provide  an  opportunity  to 
the  recipient  to  discuss  the  issues  and 
resolve  them  informally  before  issuing 
an  order.  Thus,  the  proposed  rule  would 
seek  to  resolve  issues  informally  at  the 
earliest  possible  stage  in  order  to  avoid 
unnecessary  administrative  appeals  and 
litigation.  Accordingly,  this  proposed 
section  would  make  it  clear  that 
Preliminary  Determination  Letters  are 
not  appealable. 


Section  242. 103    What  Does  a 
Preliminary  Determination  Letter 
Contain? 

This  section  specifies  that  Preliminary 
Determination  Letters  will  provide 
information  about  the  scope  of  the 
audit,  the  factual  findings,  the  legal  and 
policy  basis  for  the  preliminary 
determination,  and  instructions  on  how 
to  respond  to  the  letter  and  seek  an 
informal  resolution. 

Section  242. 104    What  Is  an  Order? 

This  section  would  define  what  an 
order  is  for  purposes  of  this  part.  This 
section  is  similar  to  the  definition  of 
order  in  the  proposed  new  43  CFR 
4.903,  but  it  provides  some  additional 
detail  not  contained  in  that  section  and 
it  excludes  certain  actions  (such  as 
denials  of  lessee  requests  for  MMS  to 
perform  some  obligation)  that  are 
treated  as  orders  under  the  proposed 
new  definition  at  43  CFR  4.903,  for  the 
purpose  of  defining  what  is  appealable. 

This  section  would  distinguish 
between  "orders"  and  actions  that  are 
not  orders.  "Orders"  would  contain 
mandatory  language  requiring  a  person 
to  take  some  action  or  prohibiting  a 
person  fi-om  taking  some  action, 
whereas  actions  that  are  not  orders 
would  not  contain  such  language. 

Specifically,  this  section  would 
establish  that  orders  to  pay  and  orders 
to  perform  restructured  accounting  are 
orders  for  the  purposes  of  this  section. 
The  description  of  an  order  to  pay 
would  be  essentially  the  same  as  the 
definition  of  that  term  in  RSFA  §  2, 
FOGRMA  §3,  30  U.S.C.  1702(26).  Thus, 
an  order  to  pay  would  be  a  demand  or 
order  that  asserts  a  specific,  definite, 
and  quantified  obligation.  The  types  of 
obligations  that  could  be  included  in  an 
order  include  those  defined  in  RSFA 
§  2.  FOGRMA  §  3,  30  U.S.C.  1702(25)(B), 
including  duties  arising  from  or  relating 
to  a  mineral  lease  administered  by  the 
Secretary  such  as  duties  to:  deliver 
royalties  in  kind;  pay  the  principal 
amount  of  any  royalty,  minimum 
royalty,  rental,  bonus,  net  profit  share, 
or  proceed  of  sale;  or  pay  any  interest, 
penalty,  or  assessment. 

The  description  of  an  order  to  perform 
restructured  accounting  would  largely 
mirror  the  description  of  that  term  in 
RSFA  §4.  FOGRMA  §  115,  30  U.S.C. 
1724(d)(4)(B)(i).  Thus,  orders  to  perform 
restructured  accounting  would  have  to 
be  based  on  a  finding  by  MMS  or  a 
delegated  State  that  a  lessee,  designee, 
or  payor  made  identified 
underpayments  or  overpayments  as 
demonstrated  by  repeated,  systemic 
reporting  errors  for  a  significant  number 
of  leases,  or  for  a  single  lease  for  a 


significant  number  of  reporting  months, 
such  that  the  errors  constitute  a  pattern 
of  violations.  However,  because  RSFA 
did  not  define  what  "errors  constitute  a 
pattern  of  violations,"  this  proposed 
rule  would  state  that  a  person's 
admission  of  its  failure  to  comply  with 
lease  terms,  statutes,  or  regulations 
would  constitute  a  pattern  of  violations 
Ukely  to  result  in  significant 
underpayments  or  overpayments.  Such 
admissions  may  be  sufficient  to  justify 
an  order  to  perform  because  an  admitted 
failure  to  follow  lease  terms, 
regulations,  or  statutory  provisions  is 
per  se  a  systemic  reporting  or  payment 
error  that  constitutes  a  pattern  of 
violations  that  may  result  in  significant 
overpayments  or  underpayments. 
Moreover,  nothing  in  RSFA's 
description  of  restructured  accounting 
orders  contradicts  that  interpretation. 

This  section  also  would  sf>ecify  what 
other  MMS  or  delegated  State  actions 
constitute  "orders."  Orders  would 
include  denials  of  requests  for 
exceptions  from  various  valuation  and 
reporting  requirements,  orders  to  file 
reports,  and  orders  to  provide 
documents  or  other  information.  This 
section  would  make  clear  that  orders  to 
perform  a  restructured  accounting  are 
not  "orders  to  provide  documents  or 
information."  In  addition,  under  the 
proposed  rule,  an  order  to  provide 
documents  or  information  would  not  be 
appealable  under  43  CFR  part  4,  subpart 
J  if  the  order  is  issued  by  Associate 
Director  for  Royalty  Management,  or  by 
a  person  to  whom  that  Associate 
Director  delegates  the  authority  to  issue 
such  orders  that  are  final  for  the 
Department.  MMS  proposes  to  make 
such  orders  final  for  the  Department 
because  (1)  courts  have  consistently 
upheld  MMS's  authority  to  issue  orders 
to  produce  documents  and  information, 
see  Shell  Oil  Co.  (On  Reconsideration, 
132  IBLA  354  (overruling  Shell  Oil  Co., 
130  IBLA  93),  affd,  Shell  Oil  Co.  v. 
Babbitt,  945  F.  Supp  792  (D.  Del.  1996), 
affd,  125  F.3d  172  (3d  Cir.  1997);  Santa 
Fe  Energy  Products  Co.,  127  IBLA  265 
(1993),  affd  Santa  Fe  Energy  Products 
Co.  V.  McCutcheon.  No.  94-C-535,  slip 
op.,  (D.  Colo.  Mar.  30,  1995),  aff'd,  90 
F.3d  409  (10th  Cir.  1996)  (1996)),  and 
(2)  it  would  avoid  the  delay  caused  by 
administrative  appeals  of  such  orders. 
Delays  associated  with  these  types  of 
orders  are  particularly  detrimental 
because  they  interfere  with  MMS's  and 
delegated  States'  ability  to  determine 
whether  additional  royalties  or  other 
payments  may  be  due.  Accordingly, 
such  orders  would  only  be  subject  to 
judicial  review.  Such  delays  also  are 
contrary  to  the  intent  of  RSFA,  which 
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attempts  to  assure  that  amounts  due  will 
be  determined  quickly. 

This  section  also  would  state  what 
MMS  or  delegated  State  actions  would 
not  constitute  "orders."  Orders  would 
not  include  noti-binding  requests  for 
information  aiid  guidance.  For  example, 
the  rule  would(  specify  that  Preliminary 
Determination  Letters,  advice  or 
guidance  on  htw  to  report  and  pay, 
such  as  valuation  determinations,  and 
policy  determinations  are  not  "orders." 
For  example,  q  letter  sent  to  lessees, 
designees,  reporters,  or  payors  with 
guidance  on  hpw  to  report  or  pay  would 
not  be  an  orde^  unless  it  included 
language  mandating  that  the  recipients 
follow  the  guidance.  Similarly,  a  pohcy 
paper  approved  by  MMS's  Royalty 
Policy  Board  at  other  MMS  offices 
would  not  be  appealable.  This  is 
because  such  iiems  do  not  require 
anyone  to  fulfill  any  obligations 
associated  witA  Federal  or  Indian 
mineral  leases]  However,  if  a  valuation 
determination  lor  a  letter  to  payors 
included  mandatory  language  requiring 
a  person  to  fulfill  an  obligation 
associated  witn  a  mineral  lease 
administered  by  the  Secretary,  then  it 
would  be  considered  an  order.  In 
addition,  a  person's  failure  to  follow 
such  guidancei  would  not  preclude  them 
from  later  appealing  an  "order"  with 
mandatory  language  requiring  them  to 
follow  such  gi^idance. 

Subpoenas  ^Iso  would  not  be 
"orders"  unde^  this  proposed  section. 
The  recipient  6f  a  subpoena  is  obligated 
to  comply  witl  the  subpoena.  However, 
if  the  recipient  of  a  subpoena  does  not 
comply,  subpoenas  are  only  enforceable 
by  the  United  States  Government  in 
Federal  district  court  under  30  U.S.C. 
1717(b),  and,  t^us,  are  not  appealable 
"orders." 

Also,  orders!  ^°  P^V  ^^^  MMS  issues 
to  refiners  or  dther  parties  involved  in 
disposition  of  royalty  taken  in  kind 
would  not  be  "orders"  under  this 
section.  This  i^  because  such  orders  are 
under  royalty-|n-kind  contracts  between 
MMS  and  the  purchasers;  they  are  not 
under  leases  subject  to  this  part.  See 
changes  to  30  CFR  part  208  proposed 
elsewhere  in  t|iis  notice. 

Section  242. idS    What  Does  an  Order 
Contain? 

This  proposed  new  section  would 
implement  th^  RPC's  recommendation 
that  orders  should  contain  specific 
information  at  out  the  factud,  legal,  and 
policy  basis  fc  r  the  order.  Thus,  this 
section  would  require  orders  to  include 
a  description  of  the  audit,  review  or 
investigation  that  led  to  the  order,  the 


facts  and  lega 


order,  instructions  on  how  to  comply. 


or  policy  basis  for  the 


and  instructions  on  how  to  appeal. 
Orders  also  would  have  to  include  a  list 
of  other  persons  affected  by  or  involved 
in  the  order,  including  representatives 
of  affected  Indian  lessors  (appropriate 
BLA  Area  offices  in  the  case  of 
individual  Indian  mineral  owners), 
States  concerned,  relevant  MMS  offices, 
delegated  States,  tribal  offices,  and  any 
lessees  MMS  notified  of  the  order  under 
proposed  §  242.106(b). 

To  determine  whether  the  principal 
amount  of  any  monetary  obligation 
contained  in  an  order  to  perform  a 
restructured  accounting  is  $10,000  or 
more  (for  purposes  of  determining  the 
consequence  of  any  failure  to  meet  the 
33-month  time  limit  for  appeals 
involving  Federal  oil  and  gas  leases 
under  RSFA  §  4,  FOGRMA  §  115(h)(2), 
30  U.S.C.  1724(h)(2)),  this  section  would 
provide  that  orders  to  perform  a 
restructured  accounting  may  contain  an 
estimate  of  the  additional  royalties  due. 
This  section  also  would  apply  to  orders 
involving  leases  other  than  Federal  oil 
and  gas  leases,  because  such  an  estimate 
could  be  helpful  to  any  appeal.  If  MMS 
or  a  delegated  State  later  adjusted  the 
estimate  based  on  additional 
information  obtained  or  on  a  refined 
estimation  technique,  then  MMS  or  the 
delegated  State  would  inform  the 
recipient  of  the  order  in  writing  of  such 
adjustment. 

Section  242. 106    How  Will  MMS  and 
Delegated  States  Serve  Orders? 

This  section  would,  in  part, 
redesignate  and  rewrite  the  section 
formerly  codified  at  30  CFR  243.4(a)  in 
"plain  language."  However,  the 
proposed  rewritten  section  would  allow 
the  use  of  new  technologies,  such  as 
facsimile  and  electronic  mail,  to  serve 
orders,  if  the  new  technology  provides 
for  a  receipt  confirming  delivery  at  the 
applicable  address. 

This  proposed  section  also  would 
implement  the  requirement  in  RSFA  §  2, 
FOGRMA  §  3,  30  U.S.C.  1702(23),  that 
MMS  or  delegated  States  notify  lessees 
of  Federal  oil  and  gas  leases  whenever 
MMS  or  a  delegated  State  issues  an 
order  to  a  lessee's  designee.  The  Notice 
of  Order  would  include  information  on 
the  designee  who  received  the  order  to 
facilitate  contact  between  the  lessee  and 
the  designee.  Where  appropriate  and 
practicable,  MMS  or  a  delegated  State 
could  send  the  lessee  a  copy  of  the  order 
sent  to  the  designee  with  the  Notice  of 
Order. 

However,  imder  paragraph  (c),  there  is 
an  exception  to  the  requirement  that 
MMS  or  a  delegated  State  serve  lessees 
with  a  Notice  of  Order.  If  a  lessee  does 
not  designate  a  designee  in  writing  as 
required  under  30  CFR  218.52,  then 


MMS  or  a  delegated  State  will  serve 
orders  on  the  person  currently  making 
royalty  or  other  payments  on  the 
lessee's  behalf.  Currently,  although 
lessees  continue  to  have  persons  report 
and  pay  on  their  behalf,  few  lessees 
have  complied  with  §  218.52*s 
requirement  that  they  designate  a 
designee  in  writing  as  mandated  by 
RSFA  §6,  FOGRMA,  30  U.S.C.  1712(a). 
Thus,  because  such  lessees  have  not 
complied  with  either  MMS  regulations 
or  RSFA: 

(1)  MMS  or  a  delegated  State  would 
not  be  required  to  serve  the  lessee  with 
the  Notice  of  Order  required  under 
paragraph  (b)  (because  RSFA  only 
requires  notice  to  the  lessee  who  has 
designated  the  designee  in  writing  to  the 
Secretary);  and 

(2)  The  lessee  would  remain  liable  for 
any  royalty  or  other  payments  due 
under  the  order,  regardless  of  the  fact 
that  MMS  or  a  delegated  State  did  not 
serve  the  lessee  with  a  Notice  of  Order 
under  paragraph  (c)(1). 

Subpart  C — Requests  From  Indian 
Lessors  for  MMS  To  Issue  an  Order 

Section  242.200    What  Is  the  Purpose 
of  This  Subpart? 

This  section  would  state  that  the 
purpose  of  this  subpart  is  to  explain 
how  Indian  lessors  may  request  that 
MMS  issue  an  order  concerning  the 
reporting  and  payment  of  royalty  and 
other  payments  due  under  their  leases 
when  Indian  lessors  believe  additional 
royalties  or  other  payments  are  due 
based  on  the  lessor's  interpretation  of 
the  lease,  statutes,  or  regulations. 

This  subpart  only  would  apply  to 
Indian  lessors.  MMS  is  not  proposing  a 
similar  process  for  States  that  receive  a 
portion  of  the  revenues  from  Federal 
leases  because:  (1)  States  do  not  hold  a 
property  interest  in  the  leases  from 
which  they  derive  a  portion  of  the 
royalties,  and  (2)  States  can  obtain  a 
delegation  to  issue  orders  themselves 
under  30  CFR  part  227. 

Section  242.201    How  Can  an  Indian 
Lessor  Request  That  MMS  Issue  an 
Order? 

This  section  would  describe  the 
formal  process  for  lessors  to  request  that 
MMS  issue  an  order.  However,  this  is 
not  the  only  process  available  and, 
indeed,  is  not  the  preferred  process. 
MMS  strongly  encourages  Indian  lessors 
to  consult  with  MMS  informally  when 
they  beUeve  there  are  potential 
problems  with  royalty  payments  prior  to 
resorting  to  use  of  this  subpart.  In  many 
cases,  MMS  could  research  the  issues 
the  Indian  lessor  raises  and  take 
appropriate  action,  which  would  avoid 
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disputes  between  MMS  and  the  Indian 
lessor.  Thus,  Indian  lessors  only  should 
use  this  section  in  those  situations 
where  informal  efforts  do  not  lead  to  a 
result  that  is  satisfactory  to  the  Indian 
lessor.  If  informal  efforts  did  not  lead  to 
a  satisfactory  result,  they  could  formally 
request  the  MMS  issue  an  order  under 
this  section. 

Paragraphs  (a)  and  (b)  would  address 
requests  that  MMS  issue  an  order  from 
individual  Indian  mineral  owners  or 
tribes.  These  paragraphs  would  state 
what  a  request  would  have  to  include 
and  who  the  individual  Indian  mineral 
owner  or  tribe  without  a  cooperative 
agreement  must  submit  the  request  to  at 
MMS.  Specifically,  a  request  would 
have  to  state  with  specificity  why  the 
Indian  lessor  thinks  there  is  a  problem 
with  royalty  payments  or  reports.  The 
Indian  lessor  also  would  have  to 
provide  any  information  that  he  or  she 
has  that  would  support  the  belief  that 
there  is  a  problem  with  the  royalty 
payments  or  reports  and  that  would 
help  MMS  to  investigate  the  problem. 

Paragraph  (c)  would  address  requests 
that  MMS  issue  an  order  from  tribes 
with  cooperative  agreements  under 
§  202  of  FOGRMA,  30  U.S.C.  1732  and 
the  regulations  at  30  CFR  part  228. 
Because  tribes  with  a  cooperative 
agreement  typically  would  prepare  a 
draft  order  which  Uiey  would  send  to 
MMS  with  a  request  that  MMS  issue  the 
order,  they  could  not  make  a  request 
under  this  section  unless  MMS  does  not 
agree  to  issue  that  order  in  a  manner 
that  is  satisfactory  to  the  tribe.  Any  such 
request  would  have  to  be  filed  with  the 
office  that  administers  the  tribe's 
cooperative  agreement,  not  with  the 
MMS  offices  listed  in  paragraph  (a). 
However,  such  tribes  would  have  to 
follow  the  requirements  for  what  a 
request  must  include  specified  under 
paragraph  (b). 

Para^aph  (d)  would  explain  where 
tribes  and  individual  Indian  mineral 
owners  who  do  not  have  cooperative 
agreements  must  submit  their  requests. 

Section  242.202     What  Will  MMS  Do 
After  It  Receives  My  Request? 

This  section  would  state  that  MMS 
wrill  investigate  requests  filed  under  the 
proposed  new  §  242.201  and  will  either 
issue  an  appropriate  order  or  deny  the 
request  and  not  issue  the  order. 

Section  242.203    How  Will  MMS  Notify 
Me  of  Its  Decision  on  My  Request  That 
It  Issue  an  Order? 

This  section  would  explain  how  MMS 
wall  provide  Indian  lessors  with  written 
notification  of  its  decision  to  either 
grant  or  deny  their  request  that  MMS 
issue  an  order.  If  MMS  granted  your 


request,  MMS  would  send  a  copy  of  the 
order  with  the  notification.  If  MMS 
denied  your  request,  then  MMS  would 
state  the  reasons  for  denial  and  advise 
you  of  your  appeal  rights  under  43  CFR 
part  4,  subpart  J, 

Section  242.204    May  I  Appeal  MMS's 
Decision  To  Deny  My  Request  to  Issue 
an  Order? 

This  section  would  state  that  an 
Indian  lessor  may  appeal  an  MMS 
decision  not  to  issue  an  order  under  the 
proposed  new  rules  at  43  CFR  part  4, 
subpart  J.  With  its  appeal,  the  Indian 
lessor  would  have  to  provide  a  copy  of 
its  request  and  the  notification  MMS 
provided  denying  the  request  under 
proposed  §  242.203(b). 

Subpart  D — Appeals  and  Service 

This  subpart  would  contain 
essentially  the  same  requirements  as 
those  currently  found  in  MMS's 
regulations  at  30  CFR  243.1,  243.3,  and 
243.4.  MMS  rewrote  this  proposed 
subpart  in  "plain  language"  and  added 
language  necessary  to  conform  to 
changes  made  elsewhere  in  this 
proposed  rule.  Such  necessary  changes 
were:  (1)  to  eliminate  references  to  30 
CFR  part  290  on  how  to  appeal  orders, 
because  that  part  no  longer  appUes  to 
appeals  of  orders  and  decisions  not  to 
issue  orders  issued  under  this  part;  and 
(2)  to  refer  to  the  proposed  IBLA  rules 
at  43  CFR  part  4.  subpart  J,  that  would 
be  applicable  to  appeals  of  orders  and 
decisions  not  to  issue  orders  issued 
under  this  part.  Also,  this  section  would 
expand  the  methods  of  service  in  the 
same  manner  and  for  the  same  reasons 
as  discussed  above  for  the  proposed 
new  §  242.106.  Finally,  the  proposed 
section  would  expand  the  persons  who 
are  "addressees  of  record"  to  include 
not  only  "payors."  but  also  lessees, 
designees  and  reporters,  and  for 
participants  in  the  royalty-in-kind  (RIK) 
program,  the  section  would  expand  the 
addressee  of  record  from  a  "refiner"  to 
a  "refiner  or  other  party  involved  in 
disposition  of  royalty  taken  in  kind." 

VI.  Section-by-Section  Analysis  for  30 
CFR  Part  243 

Currently,  30  CFR  243.2,  regarding 
suspension  of  orders  or  decisions 
pending  appeal,  specifies  the  types  of 
surety  instruments  MMS  accepts  for 
appeals  on  royalty  and  other  payments 
due  on  Federal  and  Indian  mineral 
leases.  However,  RSFA  §  4(a)  amended 
FOGRMA  to  add  a  new  §  115(1),  30 
U.S.C.  1724(1),  "Stay  of  Payment 
Obligation  Pending  Review."  Section 
115(1)  allows  any  person  (as  that  term  is 
defined  by  FOGRMA  §  102(12)),  who 
MMS  or  a  delegated  State  orders  to  pay 


any  obligation  (other  than  an 
"assessment")  subject  to  RSFA,  to 
demonstrate  that  the  person  is 
"financially  solvent."  If  MMS 
determines  that  you  meet  the  MMS 
standard  for  financial  solvency,  you 
would  be  allowed  to  stay  of  order  (other 
than  one  to  pay  an  assessment)  without 
posting  a  bond  or  other  surety 
instrument  pending  an  administrative  or 
judicial  proceeding.  MMS  wdll  use  the 
phrase:  "eligible  for  self-bonding"  in 
this  preamble  to  describe  MMS's 
determination  that  a  person  is 
financially  solvent  and  thus  entitled  to 
a  stay  of  an  order  without  posting  a 
bond  or  other  surety  instrument 
pending  an  administrative  or  judicial 
proceeding. 

If  MMS  orders  you  to  pay  an 
"assessment,"  which  RSFA  defines  as: 

[Ajny  fee  or  charge  levied  or  imposed  by 
the  Secretary  or  a  delegated  State  other 
than — 

(A)  The  principal  amount  of  any  royalty, 
minimum  royalty,  rental  bonus,  net  profit 
share  or  proceed  of  sale; 

(B)  Any  interest;  or 

(C)  Any  civil  or  criminal  penalty, 

RSFA  §  2(19),  you  would  be  enUtled  to 
a  stay  of  such  an  order  without  posting 
a  surety  or  demonstrating  financial 
solvency. 

This  proposed  rule  provides  for  "self- 
bonding"  by  allowing  you,  a  lessee,  as 
that  term  is  defined  under  FOGRMA,  30 
U.S.C.  1701(7).  as  amended  by  RSFA. 
§  2,  to  demonstrate  financial  solvency  in 
lieu  of  the  current  requirement  that  you 
post  a  bond  or  other  surety  instrument 
for  each  MMS  or  delegated  State  order 
to  pay  any  obligation  that  you  appeal. 
Designees  who  lessees  designate  to 
report  and  pay  on  their  behalf  under  30 
CFR  218.52  and  other  persons  also 
could  demonstrate  financial  solvency  on 
behalf  of  lessees. 

The  proposed  rule  also  would  delete 
the  current  part  243  in  its  entirety  and 
rewrite  it  using  "plain  language." 

RSFA  applies  to  royalties  and  other 
payments  due  on  production  from 
Federal  oil  and  gas  leases  beginning 
September  1. 1996.  Congress  made  the 
pohcy  determination  that  RSFA's  "self- 
bonding"  provision  appUes  to  oil  and 
gas  produced  from  Federal  lands  after 
September  1,  1996.  However,  MMS 
believes  that  there  is  no  practical 
reason,  under  this  proposed  part,  to 
treat  oil  and  gas  production  from  earlier 
periods,  and  other  types  of  Federal 
mineral  leases,  differently  than  it  treats 
production  subject  to  RSFA.  MMS  also 
believes  that  administration  of  the 
sureties  will  be  simplified  for  both  MMS 
and  for  lessees  receiving  MMS  decisions 
or  orders  to  pay  any  obligation  under 
Federal  leases  for  minerals  other  than 
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oil  and  gas  if  si  nilar  rules  apply  to  all 
Federal  minera|  leases.  Therefore.  MMS 
proposes  to  alliw  self-bonding  for  all 
appeals  of  MM$  or  delegated  State 
orders  to  pay  ally  obligation  for  Federal 
oil  and  gas,  geothermal,  and  solid 
mineral  leases,  beardless  of  the  date  of 
production.  This  would: 

•  Treat  all  production  dates 
consistently; 

•  Streamline  the  administrative 
appeals  process ; 

•  Simplify  r«  cord  keeping;  and 

•  Reduce  cos  ts  for  both  Government 
and  industry. 

However,  thq  rule  retains  the 
requirement  thtt  you  post  a  bond  or 
other  surety  ins  trument  for  MMS  or 
delegated  State  orders  to  pay  any 
obligations  for  ndian  leases. 

MMS  specifically  requests  comments 
regarding  the  amplication  of  these  rules 
to  app>eals  concerning  amounts  due  on 
Indian  leases.  Should  MMS  raise  the 
amount  for  which  a  bond  is  required  for 
Indian  leases  td  $10,000  and  allow  the 
lease  bonds  to  cover  amounts  less  than 
that?  Should  IvfvIS  allow  for  self- 
bonding  with  rf  spect  to  appeals  of 
amoimts  potentially  due  on  Indian 
leases;  or  does  pur  trust  responsibility  to 
Indian  tribes  and  individual  Indian 
mineral  owners  preclude  the 
elimination  of  j  urety  bonds  even  when 
the  person  resp  onsible  for  paying  a 
demand  is  financially  solvent? 

Subpart  A — Gt^eral  Provisions 

Section  243. 1     What  Is  the  Purpose  of 
This  Part? 

This  section  Arould  state  that  the 
purpo&e  of  this  part  is  to  explain  how 
a  lessee,  its  designee,  or  the  recipient  of 
an  order  may  suspend  compliance  with 
an  order  that  it  Ihas  appealed  under  43 
CFR  part  4,  suhjpart  J  or  30  CFR  part  208. 
This  part  also  Would  explain  when  a 
surety  must  be  submitted  or  when  a 
demonstration  pf  financial  solvency 
could  be  made. 


Section  243.2 
to  This  Part? 


What  Leases  Are  Subject 


This  section  would  explain  that  this 
proposed  part  i  vould  apply  to  all 
Federal  mineraj  leases  onshore  cmd  on 
the  CX:S.  and  td  all  federally- 
administered  n  lineral  leases  on  Indian 
tribal  and  individual  Indian  mineral 
owners'  lands. 


What  Definitions  Apply 


Section  243.3 
to  This  Part? 

This  section 
definitions  tha< 
for  this  part.  Hi  )wever 
in  this  subchap  t 
subpart  J,  whic  i 


would  explain  the 
you  will  need  to  know 

other  definitions 
er,  or  43  CFR  part  4, 
are  not  specifically 


defined  in  this  proposed  rule  and  do  not 
conflict  with  definitions  in  this 
proposed  rule  would  apply. 

Assessment  would  mean  any  fee  or 
charge  levied  or  imposed  by  the 
Secretary  or  a  delegated  State  other 
than:  (1)  the  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share  or  proceed  of  sale;  (2) 
any  interest;  or  (3)  any  civil  or  criminal 
penalty. 

Designee  would  mean  the  person 
designated  by  a  lessee  imder  30  CFR 
218.52  to  make  all  or  part  of  the  royalty 
or  other  payments  due  on  a  lease  on  the 
lessee's  behalf. 

Lessee  would  mean  any  person  to 
whom  the  United  States,  or  the  United 
States  on  behalf  of  an  Indian  tribe  or 
individual  Indian  mineral  owner,  issues 
a  lease  subject  to  this  part,  or  any  person 
to  whom  all  or  part  of  the  lessee's 
interest  or  operating  rights  in  a  lease 
subject  to  this  subpart  has  been 
assigned. 

AftfS  bond-approving  officer  would 
mean  the  Associate  Director  for  Royalty 
Management  or  an  official  to  whom  the 
Associate  Director  delegates  that 
responsibility. 

MMS-specified  surety  instrument 
would  mean  an  MMS-specified 
administrative  appeal  bond,  an  MMS- 
specified  irrevocable  letter  of  credit,  a 
Treasury  book-entry  bond  or  note,  or  a 
financial  institution  book-entry 
certificate  of  deposit. 

Notice  of  order  would  mean  the 
notice  under  30  CFR  part  242  that  MMS 
or  a  delegated  State  provides  to  a  lessee 
stating  that  MMS  or  the  delegated  State 
has  issued  an  order  to  the  lessee's 
designee. 

Order  would  mean  any  written  order 
to  pay  a  monetary  amount  appealable 
under  43  CFR  part  4,  subpart  j  or  30 
CFR  part  208.  Orders  may  be  issued  by 
the  MMS  Director,  officials  of  the  MMS 
Royalty  Management  Program  (RMP),  or 
a  delegated  State. 

Appeals  of  orders  that  do  not  involve 
the  payment  of  amounts  specified  by 
MMS  or  delegated  State  officials  would 
not  require  the  posting  of  a  bond  or 
other  surety  to  stay  compliance.  For 
example,  appellants  would  not  have  to 
post  a  bond  when  appealing  MMS  or 
delegated  State  decisions  to  deny  a 
lessee's,  designee's,  or  payor's  written 
request  that  MMS  make  a  payment, 
refund,  offset,  or  credit  of  money  to  the 
lessee  or  designee  related  to  the 
principal  amount  of  any  royalty, 
minimum  royalty,  rental,  bonus,  net 
profit  share,  proceeds  of  sale,  or  any 
interest  or  assessment  related  to  a  lease 
obligation. 

Person  would  mean  any  individual, 
firm,  corporation,  association. 


partnership,  consortium,  or  joint 
venture. 

Self-bond  would  mean  an  MMS- 
approved  demonstration  of  financial 
solvency  under  this  part. 

Section  243.4     Who  Must  Post  a  Bond 
or  Other  Surety  Instrument  or 
Demonstrate  Financial  Solvency  Under 
This  Part  to  Suspend  Compliance  With 
an  Order? 

Paragraph  (a)  of  this  section  would 
provide  that  if  you  appeal  an  order  that 
requires  you  to  make  a  payment,  you 
may  suspend  compliance  with  the  order 
by  either  posting  a  bond  or 
demonstrating  financial  solvency. 
Paragraph  (b)  would  provide  that  you  do 
not  need  to  bond  or  demonstrate 
financial  solvency  if  the  order  is  an 
assessment.  Paragraph  (c)  would 
provide  that  another  way  to  meet  the 
requirements  of  paragraph  (a)  is  if 
another  person  fulfills  these 
requirements  on  your  behalf. 

Section  243.5    May  Another  Person 
Post  a  Bond  or  Other  Surety  Instrument 
or  Demonstrate  Financial  Solvency  on 
My  Behalf? 

Under  §  243.5,  MMS  would  allow  any 
person  to  either  bond  or  demonstrate 
their  financial  solvency  on  behalf  of  a 
lessee. 

Section  243.6    When  Must  I  or  Another 
Person  Meet  the  Bonding  or  Financial 
Solvency  Requirements  Under  This 
Part? 

This  section  would  state  that,  if  you 
must  meet  the  bonding  or  financial 
solvency  requirements  under  §  243.4,  or 
if  another  person  is  meeting  your 
bonding  or  financial  solvency 
requirements,  then  you  or  the  other 
person  must  post  a  bond  or  other  surety 
instrument  or  demonstrate  financial 
solvency  within  60  days  of  your  receipt 
of  the  order  or  the  Notice  of  Order. 

Section  243.7    What  Must  a  Person  Do 
When  Posting  a  Bond  or  Other  Surety 
Instrument  or  Demonstrating  Financial 
Solvency  on  Behalf  of  an  Appellant? 

This  section  would  explain  the 
requirements  for  assuming  the 
responsibility  to  post  a  surety  or  to 
demonstrate  financial  solvency  on 
behalf  of  another  person.  First,  in 
paragraph  (a)  you  would  need  to  notify 
MMS  in  writing  that  you  wish  to 
assume  another  person's  responsibility 
with  respect  to  an  appealed  order. 

Second,  in  paragraph  (b)  you  would 
need  to  agree  that  if  you  post  a  bond  or 
demonstrate  financial  solvency  on 
behalf  of  another  person,  you  could  not 
use  your  possible  non-liability  for  the 
underlying  monies  due,  either  under  the 
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provisions  of  RSFA  or  otherwise,  as  a 
defense. 

Thus,  a  designee  would  not  be  able  to 
use  the  fact  that  it  is  not  liable  for 
royalties  or  other  payments  made,  imder 
FCXJRMA,  30  U.S.C.  1712(a),  as 
amended  by  RSFA  §  6(g],  as  a  defense  if 
MMS  calls  its  bond  or  requires  it  to 
fulfill  its  responsibility  covered  by  its 
financial  solvency.  MMS  does  not 
believe  this  requirement  is  equivalent  to 
imposing  liability  on  designees. 
Designees  retain  the  ability  to  decide 
whether  they  are  willing  to  assume  this 
contingent  responsibility.  If  a  designee 
does  not  wish  to  act  as  the  surety  for  the 
lessees  for  whom  it  is  paying,  it  does  not 
need  to  do  so.  MMS  will  attempt  to 
collect  first  from  the  liable  persons,  the 
lessees,  and  will  only  demand  payment 
from  designees  who  accept  this 
responsibility  if  MMS  is  unable  to 
collect  from  the  Uable  person. 

Under  paragraph  (c),  you  would  not 
be  able  to  end  the  responsibility  you 
assLuned  for  the  appellant  under  this 
section  imless  either  the  appellant  or 
another  person  has  taken  over  the 
responsibility.  The  purpose  of  this 
section  is  to  ensure  that  if  you  have 
assumed  the  bond  responsibilities  of 
another  person,  you  cannot  simply  walk 
away  from  them. 

N^S  expects  that  the  persons  who 
most  commonly  would  assume 
responsibility  for  another  person,  would 
be  designees  who  appeal  on  behalf  of 
their  lessees,  or  affiliates  who  may  have 
greater  assets  and  be  able  to  lower  their 
affiliate-lessee's  bonding  costs. 
However,  MMS  proposes  to  allow  any 
person  to  be  able  to  undertake  these 
responsibilities.  MMS  welcomes 
comments  on  whether  the  ability  to 
bond  or  demonstrate  financial  solvency 
on  behalf  of  another  should  be  limited. 

Section  243.8     When  Will  MMS 
Suspend  My  Obligation  to  Comply  With 
an  Order? 

Under  paragraph  (a)(1)  MMS  will 
increase  the  minimum  amoimt  under 
appeal  for  which  you  must  post  a  bond 
or  other  surety  instrument  for  Federal 
mineral  leases  from  $1,000  to  $10,000. 
Appeals  with  monetary  amoimts  less 
than  $10,000  typically  involve 
appellants  who  have  adequate  lease 
surety  coverage  to  secure  the 
indebtedness  during  the  administrative 
appeals  process.  Thus,  MMS  believes 
that  lease  bonds  should  be  sufficient 
surety  for  orders  of  less  than  $10,000. 
Moreover,  the  additional  cost  to  both 
MMS  and  appellants  to  post  bonds  for 
amounts  less  than  $10,000  outweighs 
any  benefits  to  the  United  States  for 
requiring  bonds  for  lesser  amounts. 


For  appeals  of  $10,000  or  more,  under 
paragraph  (a)(2),  you  would  have  the 
option  of  either  posting  a  bond  or  other 
surety  instrument  under  this  section  or 
demonstrating  financial  solvency  imder 
subpart  C. 

Paragraph  (b)  provides  the  process  for 
suspending  compliance  with  MMS  or 
delegated  State  orders  to  pay  any 
obligation  concerning  Indian  leases. 
This  paragraph  continues  to  require  a 
bond  or  other  surety  instrument  for 
appeal  amounts  of  $1,000  or  more.  This 
proposal  treats  lessees  and  payors  with 
respect  to  Indian  leases  difierently  from 
lessees  and  payors  with  respect  to 
Federal  leases  in  two  ways.  First, 
lessees/payors  of  Indian  leases  may  only 
assure  the  financial  responsibility  for 
their  potential  obligations  by  posting  a 
surety,  not  by  demonstrating  financial 
solvency.  Second,  lessees/payors  of 
Indian  leases  would  be  required  to  post 
a  surety  for  any  debt  of  $1 ,000  or  more, 
while  lessees/payors  of  Federal  leases 
must  post  a  surety  for  debts  of  $10,000 
or  more.  MMS  has  treated  Indian  and 
Federal  lessees/payors  differently 
because  it  is  concerned  that  its  trust 
responsibility  to  Indian  lessors  may 
require  heightened  precaution  with 
respect  to  potential  debts  to  Indian 
lessors  that  remain  unpaid.  MMS 
specifically  requests  comment  on 
whether  lessees  or  payors  with 
contested  debts  on  Indian  leases  should 
be  treated  the  same  as  lessees  or  payors 
with  contested  debts  on  Federal  leases, 
i.e.,  whether  they  should  be  allowed  to 
self-bond  and  whether  sureties  or  self- 
bonding  should  only  be  required  only 
for  contested  debts  of  $10,000  or  more. 

Both  paragraphs  (a)  and  (b)  continue 
the  provision  that  the  MMS,  with 
notification,  may  choose  to  not  suspend 
the  requirement  to  comply  with  an 
MMS  decision  or  order  you  appeal.  This 
provision  is  for  circumstances  where 
MMS  believes  that  a  stay  would  not  be 
in  the  best  interests  of  the  United  States 
or  Indian  lessors.  Orders  where  a  bond 
would  serve  as  adequate  surety  would 
not  normally  be  the  type  of  orders 
where  the  interests  of  the  United  States 
or  Indian  lessors  would  require 
inunediate  compUance. 

Finally,  paragraph  (c)  continues  the 
proviso  that  you  may  pay  or  comply 
pending  appeal. 

Section  243.9    Will  MMS  Continue  To 
Suspend  My  Obligation  To  Comply  With 
an  Order  if  I  Appeal  to  a  Federal  Court? 

This  section  continues  the  current 
requirement  that  sureties  remain  in 
effect  if  you  seek  judicial  review  in 
Federal  court  for  orders  that  MMS 
stayed  pending  appeal.  It  also  maintains 
that  MMS  will  notify  you  in  writing  of 


a  decision  to  not  suspend  your 
obUgation  to  comply  with  an  order 
during  judicial  review. 

Section  243.10    When  Will  MMS 
Initiate  Collection  Actions  Against  a 
Bond  or  Other  Surety  Instrument  or  the 
Person  Demonstrating  Financial 
Solvency? 

This  section  explains  that  when  your 
appeal  is  decided  adversely  to  you, 
MMS  may  initiate  collection  actions  30 
days  after  the  decision  is  issued  by 
either  IBLA,  the  Director  of  OHA,  an 
Assistant  Secretary,  the  Secretary,  or  a 
court  of  competent  jurisdiction.  MMS 
may  also  initiate  collection  actions  if 
you  or  another  person  do  not  maintain 
an  adequate  surety  under  §  243.101  or  if 
you  or  another  person  are  no  longer 
financially  solvent  under  §  243.202. 

Section  243. 1 1     May  I  Appeal  the  MMS 
Bond-Approving  Officer's 
Determination  of  My  Surety  Amount  or 
Financial  Solvency? 

MMS  proposes  to  delegate  the 
determination  of  financid  solvency  to  a 
bond-approving  officer.  The  designated 
bond-approving  officer  for  MMS's  RMP 
is  the  Associate  Director  for  Royalty 
Management  or  a  delegated  official. 
MMS  proposes  that  the  decision  by  the 
bond-approving  officer  be  final  and  not 
subject  to  appeal.  MMS  believes  that 
allowing  adjninistrative  appeals  of 
MMS's  determination  of  financial 
solvency  would  delay  the  securing  of  a 
surety  and  defeat  the  purpose  of 
requiring  either  a  surety  or  a 
demonstration  of  financial  solvency. 
MMS  requests  comments  on  our 
election  to  make  this  decision  final. 

Section  243.12    May  I  Substitute 
Financial  Solvency  for  a  Bond  Posted 
Before  the  Effective  Date  of  This  Rule? 

This  section  would  provide  for  a 
transitional  rule  that  would  allow  you  to 
replace  a  surety  with  a  self-bond  if  you 
had  posted  a  bond  or  other  surety  prior 
to  the  effective  date  of  these  regulations. 

Subpart  B — Bonding  Requirements 

Section  243.100    What  Standards  Must 
My  MMS-Specified  Surety  Instrument 
Meet? 

For  purposes  of  this  section,  an 
"MMS-specified  surety  instrument" 
would  have  to  be  in  a  form  MMS 
specifies.  MMS  would  provide  you  with 
standard  forms  and  information. 

In  addition,  MMS  would  use  a  bank 
rating  service  to  determine  whether  a 
financial  institution  has  an  acceptable 
rating  to  provide  a  surety  instnunent 
adequate  to  indemnifv  the  lessor  from 
loss  or  damage.  Your  f'ppeal  bonds 
would  have  to  be  from  a  qualified  surety 
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company  whicb  the  Department  of  the 
Treasury  has  approved.  If  you  decide  to 
use  an  irrevoc»)le  letter  of  credit  or 
certificate  of  dsposit,  it  would  have  to 
be  from  a  finanfcial  institution 
acceptable  to  uls  with  a  minimum  1-year 
period  of  coveijage  subject  to  automatic 
renewal  up  to  i  years. 

Section  243. 1 01     How  Will  MMS 
Determine  My  Bond  or  Other  Surety 
Instrument  Anipunt? 

The  amoimt  of  your  bond  or  other 
surety  instnuntnt  would  be  determined 
by  adding  the  principal  amount  owed  to 
any  accrued  interest  on  that  amount  and 
projecting  intenest  on  the  total  for  a  1- 
year  period.  If  jour  appeal  is  not 
decided  within  1  year  from  the  date  it 
was  filed,  then  MMS  would  project 
additional  annaal  interest  and  require 
an  amended  bopid  or  other  surety 
instrument. 

You  could  submit  a  single  surety  that 
covers  multiple  appeals  if  you  amend 
the  surety  anni^lly  to  either  add  new 
amounts  imderl  appeal  or  remove 
amounts  that  h^ve  been  decided  in  your 
favor  or  that  yo|i  have  paid.  However, 
you  would  be  required  to  file  a  separate 
surety  for  new  tmounts  under  appeal 
until  those  new  appeals  are  covered  by 
the  single  (consolidated]  surety  during 
the  annual  ame|idment. 

Subpart  C — Financial  Solvency 
Requirements 

Section  243.206    How  Do  I  Demonstrate 
Financial  Solvmcy? 

MMS  is  proposing  to  add  this  new 
section  to  provide  the  procedure  for 
lessees  or  their  designees  who  appeal 
MMS  or  delegated  State  orders  to  pay 
any  obligation  to  demonstrate  financial 
solvency  and  "^If-bond."  This  would 
also  apply  to  other  persons  who  wish  to 
demonstrate  financial  solvency  on  a 
lessee's  behalf.  The  proposed  regulation 
allows  you  to  demonstrate  finemcial 
solvency  in  twd  ways.  First,  you  can 
'submit  an  audited  financial  statement 
demonstrating  (hat  you  have  a  net  worth 
in  excess  of  $300  miUion.  Second,  if  you 
have  a  net  worth  less  than  the  $300 
million  benchmark  amount,  or  you  do 
not  have  an  au4ited  financial  statement 
documenting  y^ur  net  worth,  you  can 
ask  MMS  to  coiisult  an  MMS 
determined-business  information  or 
credit  reporting  service  or  program. 

Section  243.20i    How  Will  MMS 
Determine  if  lam  Financially  Solvent? 

If  your  net  w<)rth  is  greater  than  $300 
million,  you  ara  presumptively  deemed 
financially  solvent  and  do  not  need  to 
post  a  bond  or  other  surety  instrument. 
MMS  believes  that  a  company  with  a 


net  worth  in  excess  of  $300  million 
would  clearly  be  financially  solvent. 
This  benchmark  value  would  allow  half 
of  the  companies  that  currently  post  a 
bond  or  other  surety  instrument  to  "self- 
bond." 

The  net  worth  benchmark  of  $300 
million  represents  the  total  net  worth  of 
all  your  affiliated  entities  that  you  agree 
would  be  responsible  for  paying  MMS 
orders  to  make  a  payment.  MMS  also 
will  deduct  the  contingent  liability  of  all 
of  your  appeals,  including  your 
affiliates'  appeals,  in  considering 
whether  your  net  worth  exceeds  the 
benchmark  amount.  Therefore,  if  you 
have  a  net  worth  of  $325,000,000,  and 
MMS  and  its  delegated  States  issued 
one  or  more  orders,  which  could  result 
in  your  paying  $40,000,000  in 
additional  royalties,  including  interest, 
then  MMS  would  not  consider  you  to 
have  a  net  worth  in  excess  of  $300 
million.  Consequently,  you  would  not 
be  eligible  to  self-bond  under  this 
section.  However  you  would  still  be 
eligible  to  apply  for  self-bonding  by 
requesting  that  MMS  consult  a  business 
information  or  credit  reporting  service 
or  program,  as  described  more  fully 
below. 

The  rule  would  require  you  to  submit 
your  audited  financial  statement  at  the 
first  appeal  for  which  you  wish  to 
substitute  financial  solvency  or  self- 
bonding  for  surety.  If  MMS  determined 
that  you  were  financially  solvent  and 
could  self-bond,  you  would  not  be 
required  to  update  the  audited  financial 
statement  you  provided  if  you  file 
subsequent  appeals  during  the  calendar 
year  for  which  you  demonstrated 
financial  solvency  unless  you  file  for 
bankruptcy  under  the  bankruptcy  code. 
Title  11,  United  States  Code.  Thereafter, 
you  would  submit  this  statement 
annually  as  long  as  you  have  pending 
appeals. 

If  you  had  a  net  worth  less  than  the 
$300  million  benchmark  amount,  you 
could  ask  MMS  to  consult  an  MMS- 
determined  business  information  or 
credit  reporting  service  or  program.  In 
such  cases,  MMS  would  consult  such 
services  or  programs  to  provide 
additional  information  concerning 
whether  you  are  eligible  for  self- 
bonding.  Our  intent  is  to  look  to  the 
information  gathered  from  these 
commercial  services  or  programs,  such 
as  Experian  (formerly  TRW),  to  provide 
information  regarding  the  risk  of  your 
default  for  an  obligation  equal  to  the 
magnitude  of  the  MMS  order  to  make  a 
payment  that  you  appealed,  plus 
accrued  interest. 

For  example,  if  a  commercial  service 
would  consider  you  a  low  to  moderate 
risk  if  you  were  applying  for  a  loan  of 


the  same  amount  as  the  order,  MMS 
might  not  require  you  to  post  a  bond  or 
other  surety  instrument.  However,  MMS 
could  determine  that  you  are  not 
financially  solvent  if,  for  example,  you: 

•  Have  insufficient  cash  flow  to  take 
on  new  debt,  often  determined  from 
your  financial  ratios,  and  have  no 
alternative  source  of  repayment;  or 

•  Have  a  poor  credit  nistory  of  late 
payments,  loan  defaults,  or 
bankruptcies. 

MMS  intends  to  use  these  and  other 
factors  to  decide  whether  an  appellant 
with  an  audited  net  worth  less  than 
$300  million  is  eUgible  to  self-bond.  If 
MMS  determines  that  an  appellant's  risk 
is  low  to  moderate,  we  would  allow  that 
appellant  to  self-bond.  MMS  specifically 
requests  comments  concerning  the 
appropriate  level  of  risk  that  MMS 
should  use  in  determining  whether  an 
appellant  is  eligible  to  self-bond. 

If  you  asked  MMS  to  consult  a 
commercial  service  or  program  to 
determine  your  financial  solvency,  you 
would  have  to  submit  a  non-refundable 
fee  of  $50.  The  fee  would  have  to  be 
paid  with  the  original  request  and , 
annually  thereafter  as  long  as  you  wish 
to  continue  self-bonding.  MMS  is 
recovering  its  costs  under  the 
Independent  Offices  Appropriations  Act 
of  1952,  31  U.S.C.  9701  et  seq.  (lOAA), 
for  Federal  solid  mineral,  geothermal, 
and  offshore  leases,  and  Indian  leases, 
and  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1701  et  seq.  (FLPMA).  for  Federal 
onshore  leases.  Thus,  as  part  of  this 
interim  final  rulemaking,  MMS 
analyzed  the  rule's  cost  recovery  fees  for 
reasonableness  according  to  the  factors 
in  FLPMA  §  304(b),  43  U.S.C.  1734(b). 
The  "reasonableness  factors"  set  out  in 
FLPMA  are:  a)  "actual  costs  (exclusive 
of  management  overhead),"  b)  "the 
monetary  value  of  the  rights  or 
privileges  sought  by  the  applicant,"  c) 
"the  efficiency  to  the  government 
processing  involved,"  d)  "that  portion 
of  the  cost  incurred  for  the  benefit  of  the 
general  public  interest  rather  than  for 
the  exclusive  benefit  of  the  applicant," 
e)  "the  public  service  provided,"  and  f) 
"other  factors  relevant  to  determining 
the  reasonableness  of  the  costs." 

For  the  recovery  of  costs  to  process  a 
lessee's  or  its  designee's  request  that 
MMS  consult  a  commercial  service  or 
program  to  determine  their  financial 
solvency  under  30  CFR  243.201(c),  the 
method  MMS  used  to  evaluate  the 
FLPMA  factors  is  twofold.  First,  MMS 
estimated  actual  costs  and  MMS 
evaluated  each  of  the  remaining  FLPMA 
reasonableness  factors  (b)  through  (f) 
individually  to  decide  whether  the 
factor  might  reasonably  lead  to  an 
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adjustment  in  actual  costs.  Second, 
MMS  then  weighed  that  factor  against 
remaining  factors  to  determine  whether 
another  factor  might  reasonably 
increase,  decrease,  or  eliminate  the 
contemplated  reduction.  On  the  basis  of 
this  twofold  analysis,  MMS  determined 
what  final  fee  is  reasonable  for  requests 
to  determine  financial  solvency.  MMS 
cannot  recover  an  amount  greater  than 
its  actual  costs,  so  any  final  adjustment 
cannot  result  in  a  fee  greater  than  actual 
costs. 

For  processing  a  request  that  a  lessee 
or  another  person  wishes  MMS  to 
consult  a  commercial  service  or  program 
to  determine  its  financial  solvency 
under  30  CFR  243.201(c),  MMS 
analyzed  the  FLPMA  factors  as  follows: 

Factor  (a) — Actual  Costs 

Actual  costs  means  the  financial 
measure  of  resources  expended  or  used 
by  the  Minerals  Management  Service  in 
processing  a  lessee  or  another  person's 
request  that  MMS  consult  a  commercial 
service  to  determine  its  financial 
solvency  under  30  CFR  243.201(c), 
including,  but  not  limited  to,  the  costs 
of  special  studies,  or  any  other  relevant 
action.  Actual  costs  includes  both  direct 
and  indirect  costs,  exclusive  of 
management  overhead.  Management 
overhead  costs  means  costs  associated 
with  the  MMS  directorate,  which  means 
the  entire  Washington  Office  staff, 
except  where  a  member  of  such  staff  is 
required  to  perform  work  on  a  specific 
case.  Section  304(b)  of  FLPMA  requires 
that  management  overhead  be  excluded 
from  chargeable  costs. 

Direct  costs  include  agency 
expenditures  for  labor,  material,  stores, 
and  equipment  usage  connected  with 
the  performance  of  processing 
responsibilities.  MMS's  indirect  costs 
include  program  support  such  as 
systems,  appeals,  enforcement,  and 
rulemaking.  Indirect  costs  are  allocated 
to  specific  projects  on  a  pro  rata  basis. 
MMS  determined  the  indirect  cost  rate 
and  applied  the  rate  to  its  direct  costs 
to  determine  its  total  actual  costs.  This 
method  of  calculating  costs  is  a 
generally  accepted  practice  in  both  the 
private  and  public  sectors. 

MMS's  method  of  establishing  actual 
costs  involved  measuring  the  cost  to 
MMS  of  processing  an  individual 
request  for  a  financial  solvency 
determination.  MMS  concluded  that 
measuring  the  cost  of  an  individual 
request  was  reasonable  because  the 
actual  costs  will  not  vary  substantially 
fi-om  one  individual  request  to  another. 

The  costs  to  process  a  lessee  or 
another  person's  request  that  MMS 
consult  a  commercial  service  to 
determine  its  financial  solvency  under 


30  CFR  243.201(c)  would  include 
MMS's  cost  to  request  information  from 
commercial  services  and  to  evaluate  the 
lessee  or  another  person's  financial 
solvency,  in  other  words,  to  process  the 
request.  On  average,  services  such  as 
Experian  charge  MMS  $22.50  per 
request  for  information.  In  addition, 
MMS  has  determined  that  the  average 
burden  hour  estimate  to  the  Federal 
Government  to  process  each  request  is 
V2  hour  per  request.  This  estimate  is 
based  on  current  MMS  time 
requirements  for  completing  similar 
tasks.  Using  an  estimate  of  $50  per  hour 
based  on  the  salary  of  the  MMS 
personnel  responsible  for  processing 
such  requests,  MMS  estimates  the 
average  direct  cost  burden  for  these 
requests  is  $25  ($50/hour  XV2  hour). 
MMS's  indirect  costs  for  the  requests  is 
$5  per  request  (18.5%  indirect  cost  rate 
X  $25  rounded)  resulting  in  total 
estimated  actual  costs  of  $52.50  per 
average  request. 

Factor  (b) — Monetary  Value  of  the 
Rights  and  Privileges  Sought 

The  monetary  value  of  rights  and 
privileges  sought  means  the  objective 
worth  of  self-bonding,  in  financial 
terms,  to  the  lessee  or  its  designee.  In 
this  instance,  the  monetary  value  to 
each  lessee  or  another  person  would  be 
the  value  of  not  having  to  post  a  bond. 
Thus,  the  monetary  value  will  vary 
depending  on  the  amoimt  under  appeal, 
time  value  of  the  amount  under  appeal, 
etc.  Accordingly,  MMS  rejected  the  idea 
of  trying  to  calculate  monetary  value  on 
a  case-by-case  basis  as  too  time- 
consuming,  wasteful  of  resources,  and 
subject  to  disputes.  Instead,  MMS  took 
into  account  equitable  considerations 
involving  its  savings  in  not  having  to 
process  and  maintain  bonds  relative  to 
the  monetary  value  to  the  lessee  or 
another  person  for  not  having  to  post  a 
bond.  Accordingly,  this  equitable  factor 
would  be  offset  by  the  savings  to  MMS 
as  discussed  under  factor  (e)  below. 
Thus,  MMS  did  not  upwardly  adjust  its 
actual  costs  for  this  factor. 

Factor  (c) — Efficiency  to  the 
Government  Processing  Involved 

Efficiency  to  the  government 
processing  mesms  the  ability  of  the 
United  States  to  process  a  lessee's  or 
another  person's  request  that  MMS 
consult  a  commercial  service  to 
determine  its  financial  solvency  under 
30  CFR  243.201(c)  with  a  minimum  of 
waste,  expense  and  effort.  Implicit  in 
this  factor  is  the  establishment  of  a  cost 
recovery  process  that  does  not  cost  more 
to  operate  than  MMS  would  collect  and 
does  not  unduly  increase  the  costs  to  be 
recovered.  As  noted  in  the  above  section 


on  actual  costs,  MMS  has  determined 
that  for  the  requests  in  this  rulemaking, 
it  would  be  inefficient  to  determine 
actual  cost  data  on  a  case-by-case  basis. 
Estimates  based  on  MMS  experience 
indicate  that  the  cost  of  maintaining 
actual  cost  data  on  specific  cases  is 
unreasonably  high  where  the  amount 
potentially  collectible  is  relatively 
small.  This  is  principally  because 
MMS's  automated  accounting  system 
would  have  to  be  extensively 
reprogrammed  to  add  a  relatively  few 
items  of  information.  MMS  has  thus 
used  cost  estimates  derived  from 
collected  data. 

MMS  determined  that  the  processing 
of  requests  in  this  proposed  rulemaking 
would  be  reasonably  efficient.  The 
procedures  that  MMS  will  use  in 
processing  the  data  would  be  based  on 
standardized  steps  for  similar  MMS 
transactions  in  order  to  eliminate 
duplication  and  extraneous  procedures. 
Therefore,  MMS  believes  this  would  be 
the  most  efficient  processing  method. 
Accordingly,  because  this  is  an  efficient 
processing  method,  MMS  has  made  no 
adjustment  to  actual  costs  as  a  result  of 
this  factor. 

Factor  (d) — Cost  Incurred  for  the  Benefit 
of  the  General  Public  Interest 

The  cost  incurred  for  the  benefit  of 
the  general  public  interest  (public 
benefit)  means  funds  the  United  States 
expends  in  connection  with  processing 
a  lessee's  or  another  person's  request 
that  MMS  consult  a  commercial  service 
to  determine  its  financial  solvency 
under  30  CFR  243.201(c),  for  studies 
and/or  data  collection  determined  to 
have  value  or  utifity  to  the  United  States 
or  the  general  public  separate  and  apart 
from  the  document  processing.  It  is 
important  to  note  that  this  definition 
addresses  funds  expended  in 
connection  with  a  request.  There  is 
another  level  of  public  benefit  that 
includes  studies  which  MMS  is 
required,  by  statute  or  regulation,  to 
perform  regardless  of  whether  a  request 
is  received.  The  costs  of  such  studies  are 
excluded  from  any  cost  recovery 
calculations  from  the  outset.  Therefore, 
no  additional  reduction  from  costs 
recovered  is  necessary  in  relation  to 
these  studies. 

MMS  analysts  concluded  that  the 
processing  of  the  requests  in  this 
rulemaking  did  not  as  a  rule  produce 
studies  or  data  collection  that  might 
benefit  the  public  to  any  appreciable 
degree.  Therefore,  any  possible  benefits 
of  such  studies  to  the  public  are 
balanced  by  their  possible  benefits  to 
the  appUcant.  Accordingly,  MMS  made 
no  adjustment  to  tlie  fee  recovered 
based  on  this  factor. 
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Factor  (e) — Public  Service  Provided 

Public  servicfe  provided  means 
tangible  improyements  or  other  direct 
benefits,  such  as  reduced  administrative 
costs,  with  significant  public  value  that 
are  expected  inj  connection  with 
processing  the  fequest  to  determine 
financial  solvency.  This  definition 
distinguishes  the  factor  of  "public 
service  providgd"  (a  benefit  resulting 
firom  activities  kssociated  with 
determining  financial  solvency)  from 
the  factor  of  "c0sts  incurred  for  the 
benefit  of  the  general  public  interest" 
(which  relates  |o  benefits  of  the 
document  processing  itself). 

MMS  has  detfermined  that  the 
requests  under  this  rule  provide  the 
public  service  ^f  reducing  its  costs  by 
decreasing  the  total  number  of  hours  it 
must  devote  tp  monitoring  and 
maintaining  bonds.  Therefore,  MMS  has 
determined  that  the  Government  would 
benefit  under  tliis  factor  to  some  extent. 
However,  MMS  has  determined  that  the 
administrative  (avings  would  be 
relatively  minor  and,  as  discussed 
above,  would  bp  offset  by  the  relative 
benefit  to  the  l^sees  from  not  posting 
a  bond.  Accordingly,  MMS  has  not 
further  reduced  actual  costs  as  a  result 
of  these  minor  $avings. 

Factor  (f)— Othir  Factors 

The  final  reasonableness  factor  is 
other  factors  relevant  to  determining  the 
reasonableness  of  the  costs.  MMS 
examined  the  r^uests  in  this 
rulemaking  to  determine  whether  other 
factors  warranted  a  reduction  in  the 
proposed  fee. 

MMS  has  determined  that  there  are  no 
other  factors  th^t  warrant  a  reduction  to 
MMS's  actual  c0sts. 

MMS  persontel  with  expertise  and 
program  management  responsibilities  in 
the  particular  area  of  the  requests  in  this 
rulemaking  reviewed  the  requests  and 
weighed  the  proposed  processing  fee 
against  their  knowledge  of  the  value  of 
similar  transactions.  In  the  case  of  the 
requests  in  thisi  rulemaking,  the  MMS 
analysts  concluided  that  the  value  of  the 
rights  was  cleaily  so  far  above  the 
expected  processing  cost  that  a  fee  set 
at  actual  costs  is  appropriate.  As  a 
result,  MMS  has  determined  that  a 
processing  cost  of  $50  would  meet  the 
reasonableness  factors  of  FLPMA  for 
onshore  leases.  Although  the  lOAA  does 
not  contain  the  same  "reasonableness 
factors"  as  FLPMA  section  304(b),  the 
factors  MMS  considered  under  the 
lOAA  to  determine  reasonable  fees  led 
it  to  conclude  t|iat  the  fees  for  offshore 
leases  are  the  sime  as  that  for  onshore 
leases. 

MMS  invites  specific  comments 
concerning  the  proposed  processing  fee. 


Section  243.202    When  Will  MMS 
Monitor  My  Financial  Solvency? 

Under  paragraphs  (a)  and  (b)  MMS 
would  monitor  your  financial  solvency 
each  time  you  appeal  a  new  order  and 
at  least  annually  as  long  as  you  have 
active  appeals. 

In  paragraph  (c)  MMS  explains  that  if 
the  MMS  bond-approving  officer 
determines  that  you  are  no  longer 
financially  solvent,  a  bond  or  other 
surety  would  be  required. 

VII.  Section-by-Section  Analysis  for  30 
CFR  Part  250  and  290,  Ofifishore 
Minerals  Management  Appeal 
Procedures 

OMM  proposes  to  amend  the 
regulations  related  to  appeals  of  OMM 
decisions  or  orders  to  clarify  and 
simplify  the  appeals  process.  The 
proposed  OMM  appeals  process  would 
eliminate  the  appeal  to  the  MMS 
Director  and  provide  for  a  60-day  period 
to  informally  resolve  the  dispute  within 
the  Office  of  the  OMM  officer  that 
issued  the  decision  or  order.  If  the 
dispute  is  not  resolved  informally,  the 
proposed  rule  would  provide  for  an 
appeal  to  the  IBLA.  Sections  290.3  and 
290.10  of  this  proposed  rule  would 
supersede  43  CFR  4.411(a)  and  43  CFR 
4.21(a),  allowing  60  days  to  file  an 
appeal  with  the  IBLA  and  stating  that  an 
OMM  decision  or  order  will  remain  in 
effect  during  the  60-day  period  unless 
otherwise  specified  in  the  decision  or 
order. 

The  proposed  MMS  rule  would 
require  an  appellant  pay  a 
nonrefundable  $150  processing  fee  with 
each  appeal.  See  Section-by-Section 
analysis  for  43  CFR  4.965  for  our 
analysis  leading  to  the  choice  of  $150  as 
the  processing  fee. 

The  proposed  MMS  rule  would 
require  the  appellant  to  post  a  bond 
when  an  MMS  Reviewing  Officer's  final 
decision  on  a  civil  penalty  is  appealed. 
MMS  is  committed  to  safety  and 
environmental  protection  and  only 
imposes  penalties  when:  (1)  a  threat  of 
serious,  irreparable,  or  immediate  harm 
or  damage  to  human  life,  the 
environment,  any  mineral  deposit,  or 
property  resulted  from  a  violation;  or  (2) 
the  violation  was  not  corrected  within 
the  time  provided  by  MMS.  The 
requirement  to  post  a  bond  is  designed 
to  ensvue  that  funds  will  be  available  to 
cover  the  final  civil  penalty  assessment 
if  the  appeal  is  denied,  and  to 
discourage  any  appeals  filed  for  the  sole 
purpose  of  delaying  payment  of  that 
assessment. 

These  rules  will  be  effective  for 
decisions  or  orders  received  by 
appellants  60  days  or  more  after  the 
final  rule  is  published. 


Vni.  Procedural  Matters 

Regulatory  Planning  and  Review  E.O. 
12866 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy.  It  will  not  adversely  affect  in 
a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  This  rule  does  not  require 
the  payment  of  additional  revenues. 
This  rule  sets  out  how  the  Department 
will  review  MMS's  implementation  of 
royalty  and  OCS  operations  policy. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  primary  function  of 
MMS  appealable  actions  are  for  the 
collection  of  foyalties  from  the  minerals 
industry  and  the  operations  of  mineral 
leases  on  the  OCS.  Other  agency 
functions  do  not  cover  these  areas.  This 
rule  consolidates  the  MMS  appeals 
process  with  the  IBLA  process.  IBLA 
also  provides  this  function  for  other 
agencies  such  as  BLM  and  Office  of 
Siu^ace  Mining.  This  rule  also  provides 
for  bonding  changes  and  defines  agency 
orders. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  The 
administrative  appeals  process  from 
MMS  orders  regarding  royalty  or  OCS 
operational  matters  have  no  impact  or 
relation  to  grants,  user  fee,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients. 

(4)  This  rule  does  not  raise  legal  or 
poUcy  issues.  Some  of  the  proposed 
rules  may  be  controversial  (processing 
fees,  self  bonding,  placing  time  limits  on 
the  appeals  process),  but  they  are  not 
novel.  Some  procedures  have  been  used 
in  the  past  but  not  formalized.  This 
proposed  rule  was  developed  in 
cooperation  with  States,  tribes,  and 
industry. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.].  Accordingly,  a  Small 
Entity  Compliance  Guide  is  not 
required. 

"rhis  rule  will  affect  three  groups  of 
individuals  or  companies:  (1)  Indian 
lessors,  (2)  lessees  and  operators  on 
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offshore  leases,  and  (3)  lessees,  payors, 
and  designees  on  Federal  and  Indian 
leases  (onshore  and  offshore).  Indian 
lessors  are  either  tribes  or  individuals. 
However,  Indian  tribes  are  not 
considered  to  be  small  entities  for  the 
purposes  of  RSFA,  and  individuals  do 
not  fit  the  definition  of  small  entities. 
As  for  the  remaining  groups,  the 
majority  of  lessees,  designees,  payors, 
and  operators  on  Federal  and  Indian 
leases  would  be  classified  as  small 
businesses  according  to  the  definitions 
in  the  Small  Business  Administration 
Standard  Industry  Code  (SIC).  Changes 
in  the  proposed  rule  that  could  have  an 
economic  effect  on  these  groups  are  the 
establishment  of  processing  fees  for 
filing  a  Notice  of  Appeal  and  a 
Statement  of  Reasons,  requirement  of 
using  electronic  transfers,  posting  a 
bond,  and  serving  Statement  of  Reasons 
on  all  affected  parties,  and  an  increase 
in  the  maximum  civil  penalty  to 
$25,000. 

Any  processing  fees  contained  in  this 
proposed  rule  also  provide  for  a  waiver 
or  fee  reduction  to  allow  relief  to  small 
entities.  The  processing  fees  are  to  be 
paid  by  electronic  fund  transfer  but 
again,  small  entities  may  be  granted  a 
waiver  from  this  provision. 

Bonding  or  payment  is  mandatory  for 
appealed  amounts  above  $10,000  on 
Federal  leases  and  $1,000  for  Indian 
leases.  Appealed  amoimts  less  than 
$10,000  for  Federal  and  $1,000  for 
Indian  leases  do  not  require  bonding 
which  typically  provides  relief  to  small 
entities.  The  ability  to  self  bond 
provides  relief  of  credit  charges  from 
surety  companies. 

The  proposed  rule  requires  the 
appellant  to  serve  copies  of  the 
Statement  of  Reasons  to  all  affected 
parties  in  the  appeal  such  as  the  office 
that  issued  the  order,  affected  tribes, 
and  affected  delegated  states.  The  cost 
of  serving  these  papers  is  not 
significant,  even  for  a  small  entity.  The 
nvunber  of  pages  for  the  Statement  of 
Reasons  filed  under  the  proposed  rule 
are  less  than  the  number  of  pages  and 
documentation  now  being  filed  under 
the  current  rule.  Much  of  the 
documentation  presented  imder  the 
current  rule  will  have  been  obtained 
during  the  record  development  and 
settlement  conferences. 

The  proposed  rule  changes  the 
maximimi  civil  penalty  up  to  $25,000 
per  day  for  those  acts  for  which 
FOGRMA  allows  such  a  penalty.  A 
larger  penalty  should  not  have 
significant  economic  impacts  because 
MMS  assesses  penalties  only  when 
business  operations  have  reached  a  very 
poor  level  of  conduct.  A  variety  of 
remedies  are  available  to  businesses 


prior  to  the  assessment  of  a  penalty 
(including  alternative  dispute 
resolution)  which  should  be  used. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  proposed  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  required  record 
development  and  settlement 
conferences  could  lead  to  quicker 
resolution  of  most  appeals  causing  a 
reduction  in  the  amount  of  money 
required  for  a  legal  defense.  These 
conference  meetings  can  be  conducted 
over  the  phone,  video  conference,  at 
MMS  locations,  or  at  the  appellant's 
office.  The  appellant  is  not  required  to 
travel  to  these  conferences. 

While  this  rule  proposes  a  processing 
fee  of  $150  at  certain  stages  in  the 
appeals  process,  the  rule  also  provides 
for  waiver  or  reduction  in  the  fee.  MMS 
receives  an  average  of  400  appeals  a 
year  which  means  a  total  of  $60,000  and 
IBLA  receives  an  average  of  75  MMS 
appeals  which  means  a  total  of  $11,250, 
a  relatively  small  amoimt,  would  be 
collected  in  one  year  if  no  waivers  or 
reductions  in  fees  were  requested. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abiUty  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  is  an  administrative  review 
process;  there  is  no  impact  on  these 
things.  The  proposed  rule  allows  for 
faster  appeal  resolution  on  onshore  and 
offshore  leases,  sets  a  time  limit  on 
when  an  appealed  issue  must  be 
resolved  or  decided,  gives  relief  for 
maintaining  bonds,  defines  what  an 
order  is,  and  clarifies  the  order  process. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
an  imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State  local  or  tribal 
governments  or  the  private  sector.  This 
proposed  rule  does  not  change  the 
relationship  between  MMS,  IBLA,  and 
State,  local,  or  tribal  governments.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 


Takings  (E.O.  12630} 

In  accordance  with  Executive  Order 
12630,  the  proposed  rule  does  not  have 
significant  takings  implications.  The 
proposed  rule  would  not  take  away  or 
restrict  an  entity's  right  to  appeal  or 
bond  orders  received  from  N^S  or  a 
delegated  State.  A  takings  implication 
assessment  is  not  required. 

Federalism  (E.O.  12612) 

In  accordance  with  Executive  Order 
12612,  the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  proposed  rule  does  not 
change  the  role  or  responsibilities 
between  Federal,  State,  and  local 
governmental  entities.  The  rule  does  not 
relate  to  the  structure  and  role  of  States 
and  will  not  have  direct,  substantive,  or 
significant  effects  on  States.  A 
FederaUsm  Assessment  is  not  required. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  proposed  rule  does 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  §§  3(a) 
and  3(b)(2)  of  the  Order.  The  proposed 
rule  has  been  reviewed  and  provides 
clear  language  as  to  what  is  allowed  and 
what  is  prohibited.  The  IBLA  and  MMS 
have  drafted  this  proposed  rule  in  plain 
language  and  have  consulted  with  The 
Department  of  the  Interior's  Office  of  the 
Solicitor,  RFC  Subcommittee,  States, 
and  tribes  throughout  the  drafting 
process. 

Paperwork  Reduction  Act 

There  are  three  information 
collections  associated  with  this 
rulemaking.  The  information  collections 
are  at  OMB  for  review  and  approval.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
IBLA  and  MMS  invite  the  pubUc  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  your  comments  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the  U.  S. 
Department  of  the  Interior,  Washington, 
DC  20503. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  collection  of 
information  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  within  30 
days  in  order  to  assure  their  maximiun 
consideration.  However,  IBLA  and  MMS 
will  consider  all  comments  received 
during  the  comment  period  for  this 
notice  of  proposer*  rulemaking. 

MMS  estimates  'hat  there  will  be  400 
respondents  requesting  an  appeal  and 
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preparing  a  Preliminary  Statement  of 
Issues  (PSI)  dociiment  and  that  the 
average  annual  burden  hour  estimate  for 
each  respondent  will  be  90  hours. 
Respondents  will  review  the  issues 
presented  by  th^  MMS  order,  research 
the  accounting  tj-ansactions  or  legal 
docxunents  related  to  those  issues,  and 
prepare  docimieptation  to  refute  those 
items  where  disagreement  exists.  MMS 
estimates  that  the  annual  burden  is 
36,000  hours  (400  PSI's  x  90  hours). 
Using  an  estimate  of  $50  per  hour  for 
industry  cost,  thp  annual  cost  burden  is 
$1,800,000  (36,doO  burden  hours  x  $50 
per  hour). 

There  also  will  be  costs  associated 
with  the  processing  fees  and  with 
requests  for  waiyer  and  reduction.  MMS 
believes  that  only  small  businesses 
would  seek  a  waiver  or  reduction  of  the 
fee.  MMS  estimates  that  49  percent  of 
the  appeals  it  receives  are  filed  by  small 
businesses.  Thus,  of  the  400  appeals 
filed  annually,  MMS  estimates  that  196 
appeals  will  be  $led  annually  by  small 
businesses.  Howtever,  because  the 
proposed  processing  fee  is  nominal, 
MMS  believes  th|at  few  smfill  businesses 
will  request  a  waiver  or  reduction.  If  a 
small  business  did  request  a  fee  waiver 
or  reduction,  MMS  estimates  that  the 
burden  for  each  respondent  requesting  a 
waiver  or  reduction  of  the  processing 
fee  would  be  5  hours. 

Using  an  estinlate  of  $50  per  hour  for 
industry  cost,  th^  cost  burden  would  be 
$250  per  request; (5  burden  hours  x  $50 
per  hour).  Because  MMS  thinks  that 
most  appellants  would  pay  the  nominal 
fee  of  $150  rather  than  incur  the  costs 
to  request  a  wai\^r  or  reduction,  MMS 
estimates  that  it  Could  receive  up  to  20 
requests  per  yeaB  for  a  waiver  or 
reduction  of  the  Initial  fee  due  with  the 
Notice  of  Appeal  (10  percent  of  the  196 
appeals  per  year  JBled  by  small 
businesses).  (MMS  recognized  that  some 
appellants  might  request  a  waiver  and 
spend  more  thanjthe  $150  processing 
because  of  conceals  of  a  more  general 
nature  about  the  fee.)  Thus,  the  total 
industry  costs  tojprepare  requests  for 
waiver  or  reduction  of  the  initial  fee 
could  be  up  to  $3,000  (20  requests  per 
year  x  $250  per  request).  Based  on  an 
MMS  estimate  that  about  one-half  of  all 
appeals  would  ploceed  to  briefing  at  the 
IBLA,  MMS  estiitates  that  the  annual 
industry  costs  foi  seeking  a  waiver  or 
reduction  of  the  $econd  $150  fee  they 
are  required  to  submit  with  a  Statement 
of  Reasons  woulq  be  about  half  of  the 
amount  for  the  fifst  fee,  or  $2,500.  Thus, 
total  annual  industry  costs  for  fee 
waiver  or  reduction  requests  could  be 
$7,500  if  appellaats  sought  a  waiver  or 
reduction  of  both,  fees. 


Based  on  the  assiunption  that  10%  of 
small  business  appellants  might  seek  a 
fee  waiver  or  reduction,  industry  would 
pay  the  full  amount  of  the  initial  fee 
(without  a  waiver  or  reduction  request) 
380  times  per  year,  for  a  total  amount 
of  $57,000.  MMS  estimates  that,  the 
combination  of  waiving  some  fees, 
granting  reductions  for  others,  and 
denying  requests  for  waiver  or  reduction 
could  halve  the  amount  paid  overall  by 
those  appellants  seeking  waiver  or 
reduction.  Thus,  the  initial  processing 
fees  paid  by  those  seeking  waiver  or 
reduction  would  be  $1,500  (V2  x  20 
requests  per  year  x  $150).  Based  on 
these  estimates,  the  total  amount  of 
initial  processing  fees  paid  would  be 
$58,500.  Including  the  amounts  paid  for 
the  fee  paid  with  the  Statement  of 
Reasons,  MMS  estimates  that  the  total 
amount  paid  for  processing  fees  would 
be  $87,750  (1.5  x  $58,500). 

MMS  estimates  that  it  would  take  2 
hours  per  request  for  MMS  to  process 
requests  for  a  fee  waiver  or  reduction. 
This  time  is  spent  reviewing  the  reasons 
for  the  waiver  or  reduction  and 
preparing  a  response  to  the  requestor. 
Thus,  the  cost  per  request  would  be 
$100.  Based  on  the  estimate  of  20 
requests  per  year,  MMS's  total  costs  to 
process  requests  for  waiver  or  reduction 
of  the  initial  processing  fee  would  be 
$2,000  per  year  (20  requests  per  year  x 
$100  per  request).  Including  costs  to 
process  waivers  or  reductions  of  the 
processing  fee  paid  with  the  Statement 
of  Reasons  (based  on  an  assumption  that 
there  would  be  ^/z  the  number  of 
requests  for  this  fee  waiver  or  reduction, 
i.e.,  10  X  $100),  MMS  estimates  total 
costs  to  process  fee  waiver  or  reduction 
requests  to  be  $3,000  ($1,000  +  $2,000). 

MMS  estimates  that  it  will  take  3 
hours  to  review  the  Notice  of  Appeal 
and  PSI,  record  the  payment  of  the 
processing  fee,  and  generate  a  letter  to 
docimient  receipt  of  the  appeal.  MMS 
estimates  the  biu-den  to  the  Federal 
government  for  processing  400  PSI's  is 
1,200  hours  (400  PSI's  x  3  hours  initial 
appeals  processing).  Using  an  estimate 
of  $50  per  hour,  MMS  estimates  that  the 
annual  costs  for  processing  this 
information  is  $60,000  per  year  (1,200 
hours  X  $50). 

MMS  estimates  that  12  Indian  lessors 
will  submit  a  request  for  an  order 
annually.  It  will  take  an  estimated  15 
hours  to  prepare  a  request  which  will 
result  in  180  aimual  burden  hours  (12 
requests  x  15  hours  =  180  annual 
burden  hours).  Based  on  $25  per  hour, 
the  annualized  cost  of  this  collection  to 
Indian  lessors  is  estimated  to  be  $4,500 
(180  total  biu^en  hours  x  $25). 

MMS  expects  it  will  take  on  average 
32  hours  to  evaluate  the  merits  of  each 


request  for  an  order.  Of  the  expected  12 
requests  annually,  MMS  estimates  that 
four  will  actually  result  in  an  order 
being  issued.  MMS  expects  it  will  take 
approximately  50  hours  to  issue  each 
resulting  order.  Total  cost  to  the  Federal 
Government  for  this  process  is  $29,200 
as  described  below: 

Request  Evaluation 

12  requests  x  32  hours  =  384  annual 

biuxien  hours 
384  annual  burden  hours  x  $50  hour  s 

$19,200  annual  cost 

Resulting  Orders 

4  orders  x  50  hours  =  200  annual  burden 

hours 
200  annual  burden  hours  x  $50  hour  = 
$  10,000  annual  cost 

The  total  annual  biirden  is  584  hours, 
and  the  total  annual  cost  is  $29,200. 

Regardless  of  the  type  of  surety 
collected  (bonds,  letters  of  credit, 
certificates  of  deposit),  the  estimated 
reporting  and  record  keeping  burden  is 
1  hour.  MMS  estimates  that  there  will 
be  136  bonds,  63  Letters  of  Credit.  100 
Self-bonds,  and  1  Certificate  of  Deposit 
submitted  each  year.  MMS  has  not  had 
any  Treasury  Securities  submitted  as 
sureties,  but  would  estimate  that  they 
would  also  require  one  hour  for 
reporting  and  recording  keeping,  if  any 
were  to  be  filed.  The  burden  for 
submitting  these  sureties  is  300  hours; 
the  annual  cost  burden  is  $15,000  (300 
hours  X  $50). 

The  estimated  cost  to  the  Federal 
Government  is  essentially  the  same  for 
each  type  of  siuety  instrument, 
approximately  1  hour  per  instrument. 
MMS  estimates  there  will  be  136  bonds, 
100  self-bonds,  63  Letters  of  Credit,  1 
Certificate  of  Deposit  and  no  Treasury 
Securities.  We  estimate  that  the  burden 
for  the  processing,  input,  review, 
approval,  and  handling  of  136  bonds  is 
136  hours;  the  annual  cost  burden  is 
$6,800  (136  burden  hours  x  $50).  We 
estimate  that  the  burden  for  the 
processing,  input,  review,  approval,  and 
handling  of  the  63  LOCs  we  receive  is 
63  hours;  the  annual  cost  burden  is 
$3,150  (63  burden  hours  x  $50).  We 
estimate  that  the  burden  for  the 
processing,  input,  review,  approval,  and 
handling  of  the  1  certificate  of  deposit 
we  receive  is  1  hour;  the  annual  cost 
burden  is  $50  (1  burden  hour  x  $50). 

MMS  proposes  to  consult  a  business 
information  or  credit  reporting  service 
for  all  small  entities  or  non-publicly 
traded  companies  that  cannot  comply 
with  the  audited,  consolidated  balance 
sheet  requirement  or  for  a  pubUcly 
traded  company  that  does  not  meet  our 
established  net  worth  of  $300  million. 
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We  estimate  that  100  requests  to  self- 
bond  will  be  made  each  year. 

We  estimate  25  of  those  requests  will 
require  that  we  consult  with  a  business 
information  or  credit  reporting  service. 
It  will  require  approximately  25  hours 
to  review  the  requests  and  process  the 
inquiries  (1  hour  per  inquiry)  by  both 
MMS  and  by  the  business  information 
or  credit  reporting  service.  Using  an 
estimate  of  $50  per  inquiry,  we  estimate 
the  annual  cost  to  the  Federal 
Government  will  be  $1,250  (25  inquires 
X  $50  per  request).  Using  an  estimate  of 
$25  per  inquiry,  we  estimate  the  aimual 
cost  to  access  the  business  information 
or  credit  reporting  service  to  the  Federal 
Government  will  be  $625  (25  inquires  x 
$25  per  request).  The  remaining  75 
requests  will  also  require  one  hour  to 
process  by  MMS  at  $50  per  hour  or 
$3,750.  The  total  cost  to  review  and 
process  all  self-bonding  requests  is 
$5,625  ($1,250  +  $625  +  $3,750). 

In  accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  I6LA  and  MMS 
are  providing  notice  and  otherwise 
consulting  with  members  of  the  public 
and  affected  agencies  concerning  this 
proposed  increase  in  the  collection  of 
information  in  order  to  solicit  comment 
to  (a)  evaluate  whether  this  expanded 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quahty, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  himian  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 


to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  this  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example  §  4.904.)  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
ujiderstand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

List  of  Subjects 

43  CFR  Part  4 

Administrative  practice  and 
procedures,  Coal,  Continental  Shelf, 
Geothermal  energy,  Indian  lands, 
Mineral  royalties,  Natural  Gas, 
Petroleum,  Public  Lands — ^mineral 
resources. 

30  CFR  Part  208 

Continental  shelf,  Government 
contracts.  Mineral  royalties,  Petroleiun, 
Public  lands — Mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements,  Small 
businesses.  Surety  bonds. 

30  CFR  Part  241 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands,  Mineral  royalties,  Natural  gas. 
Penalties,  Petroleum,  Public  lands — 
Mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  242 

Coal,  Continental  shelf,  Geothermal 
energy,  Indian  lands.  Investigations, 
Mineral  royalties.  Natural  gas.  Oil  and 
gas  reserves,  Penalties,  Petroleum, 
PubUc  lands — Mineral  resoiut:es. 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  243 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands — Mineral 
resources,  Siuety  bonds. 


30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection,  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties. 
Natural  gas.  Oil  and  gas  development 
and  production.  Oil  and  gas  exploration. 
Oil  and  gas  reserves,  Penalties, 
Petroleimi,  Pipelines,  Public  lands — 
Mineral  resources,  PubUc  lands — rights- 
of-way,  Reporting  and  recordkeeping 
requirements,  Sulphur  development  and 
production.  Sulphur  exploration.  Surety 
bonds. 

30  CFR  Part  290 

Administrative  practice  and 
procedure. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary — Land  and 
Minerals  Management 

Robert  L.  Baum, 

Director,  Office  of  Hearings  and  Appeals. 

Hilda  A.  Manuel, 

Deputy  Commissioner  of  Indian  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  OHA  and  MMS  propose  to 
add  43  CFR  part  4,  subpart  J  and  30  CFR 
part  242  and  to  amend  30  CFR  Parts 
208,  241,  243,  250,  and  290,  as  follows: 

PART  4— DEPARTMENT  HEARINGS 
AND  APPEALS  PROCEDURES 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  as  amended,  43 
U.S.C  sec.  1201,  unless  otherwise  noted. 

la.  In  43  CFR  part  4,  subpart  J  is 
added  to  read  as  follows. 

Subpart  J — Special  Rules  Applicable  to 
Appeals  Concerning  Royalties  and  Related 
Matters 

Sec. 

Piirpose,  Applicability  and  Definitions 

4.901  What  is  the  purpose  of  this  subpart? 

4.902  What  leases  are  subject  to  this 
subpart? 

4.903  What  definitions  apply  to  this 
subpart? 

Appeal  Rights 

4.904  Who  may  file  an  appeal? 

4.905  What  may  I  not  appeal  under  this 
subpart? 

How  to  Appeal  or  Join  an  Appeal 

4.906  When  must  I  Rle  an  appeal? 

4.907  How  must  I  file  an  appeal? 

4.908  If  I  am  a  lessee,  can  I  join  a  designee's 
appeal? 

4.909  What  is  the  effect  of  joining  an 


4.910  What  must  a  designee  do  if  it  decides 
to  discontinue  an  appeal? 

Calculating  Time  Fumes  for  Appeals 

4.911  When  does  my  apf>eal  commence? 
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4.912  When  ddes  my  appeal  end? 

4.913  What  if  a  due  date  falls  on  a  day  the 
Departmentlor  relevant  office  is  not  open 

for  busines^ 

How  MKfS  Processes  Appeals 

4.914  What  will  MMS  do  after  it  receives 
my  appeal? 

Record  Development  Procedures 

4.915  How  will  MMS  schedule  record 
developmeijt  conferences? 

4.916  Who  mu^t  and  who  may  participate 
in  record  de^^elopment  conferences? 

4.917  How  will  I  receive  notification  of 
record  development  conferences? 

4.918  How  will  the  p>arties  to  the  appeal 
develop  the  lecord  during  the  record 
development  conferences? 

4.919  What  wi|l  the  parties  do  if  they  agree 
on  the  record  contents? 

4.920  What  wijl  the  parties  do  if  they  do 
not  agree  on!  the  record  contents? 

4.921  What  must  MMS  or  I  do  if  the  record 
contains  proprietary  or  confidential 
information? 

4.922  What  if  MMS  or  I  need  more  time  to 
develop  the  record? 

4.923  May  pardes  supplement  the  record  or 
Statement  o|  Facts  and  Issues  after  the 
record  is  deemed  complete? 

Settlement  Proc#dures 

4.924  How  will  MMS  schedule  a  settlement 
conference? 

4.925  Who  mult  and  who  may  participate 
in  the  settlement  conference? 

4.926  How  will  I  receive  notification  of 
settlement  conferences? 

4.927  May  parties  resolve  an  appeal  by 
settlement  or  using  third  party  neutrals 
after  the  settlement  conference? 

4.928  What  if  I  need  more  time  to  consider 
settlement? 

MMS  Director  Actions  on  Appeals 

4.929  May  the  MMS  Director  concur  with, 
rescind,  or  itiodify  an  order  or  decision 
not  to  issue  ^  order  that  I  appealed? 

4.930  What  other  persons  will  MMS  notify 
when  the  MMS  Director  concurs  with, 
rescinds,  or  tnodifies  an  order  or 
decision  not  to  issue  an  order? 

4.931  If  the  MMS  Director  rescinds  or 
modifies  an  order,  how  does  it  affect  the 
statutory  liiqitations  period? 

4.932  When  wi|l  MMS  send  the  record  to 
IBLA?  I 

Appellant  Resp«aise  to  MMS  Action 

4.933  What  must  I  do.  or  what  may  I  do, 
after  the  MMS  Director  concurs  with, 
rescinds  or  modifies  an  order  or  decision 
not  to  issue  an  order  that  I  have 
appealed?    I 

Intervening  in  a*  Appeal 

4.934  Who  may  intervene  in  an  appeal? 

4.935  What  is  ^le  record  for  an  ap(>eal  if  a 
State  or  Indian  lessor  intervenes? 

4.936  If  an  Indian  lessor  or  delegated  State 
intervenes,  how  does  it  affect  the  time 
frame  for  deciding  an  appeal? 

Assistant  Secret^  Decisions 

4.937  May  an  Assistant  Secretary  decide  an 
appeal? 


4.938  Who  will  notify  other  persons  that  an 
Assistant  Secretary  will  decide  an  appeal 
or  has  decided  an  appeal? 

Filing  Pleadings  with  IBLA 

4.939  How  do  I  file  my  Statement  of 
Reasons  or  Intervention  Brief? 

4.940  What  if  I  do  not  timely  file  my 
Statement  of  Reasons,  Intervention  Brief, 
or  Request  for  an  Extension  of  Time  to 
File  those  documents? 

4.941  Who  may  file  an  Answer  to  a 
Statement  of  Reasons  or  Intervention 
Brief? 

4.942  How  do  I  file  an  Answer  to  a 
Statement  of  Reasons  or  Intervention 
Brief? 

4.943  Who  may  file  an  Amicus  Brief? 

4.944  May  parties  file  additional  responsive 
pleadings? 

Additional  Evidence,  Arguments,  and 
Hearings 

4.945  May  I  ask  for  a  hearing  by  an 
Administrative  Law  Judge? 

4.946  May  IBLA  require  additional 
evidence  or  arguments  from  parties? 

4.947  May  IBLA  establish  deadlines  for 
matters  referred  to  Administrative  Law 
Judges? 

Decision  on  an  Appeal 

4.948  When  will  IBLA  decide  my  appeal? 

4.949  When  is  an  IBLA  or  an  Assistant 
.    Secretary's  decision  effective? 

4.950  What  if  IBLA  requires  MMS  or  a 
delegated  State  to  recalculate  royalties  or 
other  payments? 

Reconsideration  of  a  Decision 

4.951  May  a  party  ask  IBLA  to  reconsider 
its  decision? 

4.952  Under  what  circumstances  may  IBLA 
reconsider  its  decision? 

4.953  May  other  parties  to  an  appeal 
respond  to  a  request  for  reconsideration? 

4.954  On  whom  will  IBLA  serve  a  decision 
on  reconsideration? 

Jurisdiction  of  the  Secretary  or  Director, 
OfiBce  of  Hearings  and  Appeals 

4.955  May  the  Secretary  of  the  Interior  or 
the  Director  of  OHA  take  jurisdiction  of 
an  appeal  or  review  a  decision? 

Consequences  if  the  Department  Does  Not 
Issue  a  Decision  on  Time 

4.956  What  if  the  Department  does  not 
issue  a  decision  by  the  date  my  appeal 
ends? 

4.957  What  is  the  administrative  record  for 
my  appeal  if  it  is  deemed  decided? 

Extensions  of  Time 

4.958  How  do  I  request  an  extension  of 
time? 

Consolidation 

4.959  May  IBLA  consolidate  appeals? 

Filing,  Notification,  and  Service 
Requirements 

4.960  Where  do  I  file  documents  required 
under  this  subpart? 

4.961  How  can  a  State  concerned  receive 
notification  of  record  development  and 
settlement  conferences? 


4.962  What  copies  of  documents  filed 
under  this  subpart  are  Appellants, 
Lessees  and  Intervenors  required  to 
serve? 

4.963  What  copies  of  documents  filed 
under  this  subpart  is  the  Department 
required  to  serve? 

4.964  What  if  I  don't  serve  documents  as 
required? 

Processing  Fees 

4.965  How  do  I  pay  the  processing  fee? 

4.966  How  do  I  request  a  waiver  or 
reduction  of  my  fee? 

4.967  When  will  MMS  grant  a  fee  waiver  or 
reduction? 

4.968  How  do  I  pay  my  processing  fee  if 
MMS  grants  a  reduction  or  denies  my 
request  for  a  reduction  or  waiver? 

Appeals  Not  Filed  on  Time 

4.969  How  do  I  appeal  a  decision  that  my 
appeal  was  not  filed  on  time? 

Provisions  for  Appeals  Filed  Before  [Insert 
Date  This  Proposed  Subpart  Becomes 
Effective] 

4.970  What  rules  apply  to  appeals  filed 
before  (insert  date  when  this  subpart 
becomes  effective]? 

4.971  When  does  my  appeal  commence  and 
end  if  it  was  filed  before  (insert  date  this 
subpart  becomes  effective]? 

4.972  What  if  the  Department  does  not 
issue  a  decision  by  the  date  my  appeal 
ends  if  I  filed  my  appeal  before  [insert 
effective  date  this  proposed  subpart]? 

Appendix  A  to  Subpart )  of  Part  4 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  etseq.,  351  etseq.,  1001  etseq., 
1701  etseq.;  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Subpart  J— Special  Rules  Applicable  to 
Appeals  Concerning  Royalties  and 
Related  Matters 

Purpose,  Applicability  and  Definitions 

§  4.901    What  is  the  purpose  of  this 
subpart? 

This  subpart  tells  you  how  to  appeal 
Minerals  Management  Service  (N^S)  or 
delegated  State  orders,  and  MMS 
decisions  not  to  issue  orders  under  30 
CFR  part  242,  concerning  reporting  to 
the  MMS  Royalty  Management  Program 
(RMP)  and  the  payment  of  royalties  and 
other  payments  due  under  leases  subject 
to  this  subpart. 

§4.902    What  teases  are  subject  to  tttis 
subpart? 

This  subpart  applies  to: 

(a)  All  Federal  mineral  leases  onshore 
and  on  the  Outer  Continental  Shelf 
(OCS);  and 

(b)  All  federally-administered  mineral 
leases  on  Indian  tribal  and  individual 
Indian  mineral  owners'  lands,  regardless 
of  the  statutory  authority  under  which 
the  lease  was  issued  or  maintained. 
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§  4.903    What  definitions  apply  to  this 
subpart? 

Affected  means,  with  respect  to 
delegated  States  and  States  concerned, 
that  the  appeal  concerns  an  order 
regarding  a  Federal  onshore  or  OCS 
lease,  within  a  State's  borders  or 
offshore  of  the  State,  from  which  the 
State,  or  a  political  subdivision  of  the 
State,  receives  a  statutorily-prescribed 
portion  of  the  royalties;  and,  with 
respect  to  Indian  lessors,  that  the  appeal 
concerns  an  order  regarding  the  Indian 
lessor's  federally-administered  mineral 
lease. 

Assessment  means  any  fee  or  charge 
levied  or  imposed  by  the  Secretary  or  a 
delegated  State  other  than: 

(1)  The  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share  or  proceed  of  sale; 

(2)  Any  interest;  or 

(3)  Any  civil  or  criminal  penalty. 
Delegated  State  means  a  State  to 

which  MMS  has  delegated  authority  to 
perform  royalty  management  functions 
pursuant  to  an  agreement  or  agreements 
under  regulations  at  30  CFR  part  227. 

Designee  means  the  person  designated 
by  a  lessee  imder  30  CFR  218.52  to 
make  all  or  part  of  the  royalty  or  other 
payments  due  on  a  lease  on  the  lessee's 
behalf. 

IBLA  means  the  Interior  Board  of 
Land  Appeals. 

Indian  lessor  means  an  Indian  tribe  or 
individual  Indian  mineral  owner  with  a 
beneficial  or  restricted  interest  in  a 
property  that  is  subject  to  a  lease  issued 
or  administered  by  the  Secretary  on 
behalf  of  the  tribe  or  individual  Indian 
mineral  owner. 

Lease  means  any  agreement 
authorizing  exploration  for  or  extraction 
of  any  mineral,  regardless  of  whether 
the  instrument  is  expressly 
denominated  as  a  "lease,"  including 
any: 

fl)  Contract; 

(2)  Net  profit  share  arrangement; 

(3)  Joint  venture;  or 

(4)  Agreement  the  Secretary  approves 
under  the  Indian  Mineral  Development 
Act,  25  U.S.C.  2101  et  seq. 

Lessee  means  any  person  to  whom  the 
United  States,  or  the  United  States  on 
behalf  of  an  Indian  tribe  or  individual 
Indian  mineral  owner,  issues  a  lease 
subject  to  this  subpart,  or  any  person  to 
whom  all  or  part  of  the  lessee's  interest 
or  operating  rights  in  a  lease  subject  to 
this  subpari  has  been  assigned. 

Monetary  obligation  means  any 
requirement  to  pay  or  to  compute  and 
pay  any  obligation  in  any  order.  For 
purposes  of  the  default  rule  of  decision 
in  §§  4.956  and  4.972.  and  30  U.S.C. 
1724(h): 

(1)  If  an  order  asserts  a  monetary 
obligation  arising  from  one  issue  or  type 


of  underpayment  that  covers  multiple 
leases  or  production  months,  the  total 
obligation  for  all  leases  or  production 
months  involved  constitutes  a  single 
monetary  obligation; 

(2)  If  an  order  asserts  monetary 
obligations  arising  from  different  issues 
or  types  of  underpayments  for  one  or 
more  leases,  the  obhgations  arising  from 
each  separate  issue,  subject  to  paragraph 
(1)  of  this  definition,  constitute  separate 
monetary  obligations;  and 

(3)  If  an  order  asseris  a  monetary 
obligation  with  a  stated  amount  of 
additional  royalties  due,  plus  an  order 
to  perform  a  restructured  accounting 
arising  from  the  same  issue  or  cause  as 
the  specifically  stated  underpayment, 
the  stated  amount  of  royalties  due  plus 
the  estimated  amount  due  under  the 
restructured  accounting,  subject  to 
paragraphs  (1)  and  (2)  of  this  definition, 
together  constitutes  a  single  monetary 
obligation. 

Nonmonetary  obligation  means  any 
duty  of  a  lessee  or  its  designee  to  deliver 
oil  or  gas  in  kind,  or  any  duty  of  the 
Secretary  to  take  oil  or  gas  royalty  in 
kind. 

Notice  of  order  means  the  notice 
under  30  CFR  part  242  that  MMS  or  a 
delegated  State  provides  to  a  lessee 
stating  that  MMS  or  the  delegated  State 
has  issued  an  order  to  the  lessee's 
designee. 

Obligation  means: 

(1)  A  lessee's,  designee's  or  payor's 
duty  to: 

(i)  Deliver  oil  or  gas  royalty  in  kind; 
or 

(ii)  Make  a  lease- related  payment, 
including  royalty,  minimimi  royalty, 
rental,  bonus,  net  profit  share,  proceeds 
of  sale,  interest,  penalty,  civil  penalty, 
or  assessment;  and 

(2)  The  Secretary's  duty  to: 

(i)  Take  oil  or  gas  royalty  in  kind;  or 

(ii)  Make  a  lease-related  payment, 
refund,  offset,  or  credit,  including 
royalty,  minimum  royahy,  rental,  bonus, 
net  profit  share,  proceeds  of  sale,  or 
interest. 

Order  means  any  document  issued  by 
the  MMS  Director,  MMS  RMP,  or  a 
delegated  State  that  contains  mandatory 
or  ordering  language  that  requires  the 
recipient  to  do  any  of  the  following  for 
any  lease  subject  to  this  subpart:  report, 
compute,  or  pay  royalties  or  other 
obligations,  report  production,  or 
provide  other  information.  An  order 
includes  any  order  issued  under  30  CFR 
part  242  by  MMS  or  a  delegated  State. 

(1)  Order  includes  but  is  not  limited 
to  the  following: 

(i)  An  order  to  pay; 

(ii)  An  MMS  or  delegated  State 
decision  to  deny  a  lessee's,  designee's, 
or  payor's  written  request  that  MMS 


make  a  payment,  refund,  offset,  or  credit 
of  money  to  the  lessee  or  designee 
related  to  the  principal  amount  of  any 
royalty,  minimum  royahy,  rental,  bonus, 
net  profit  share,  proceeds  of  sale,  or  any 
interest  or  assessment  related  to  a  lease 
obhgation; 

(iii)  A  denial  of  a  request  for  an 
exception  from  any  valuation  and 
reporting  requirement; 

(iv)  An  order  to  perform  restructured 
accounting; 

(v)  An  order  to  file  a  report  related  to 
any  royalty  or  other  lease  requirement 
under  30  CFR  part  210  or  216;  and 

(vi)  An  order  to  provide  documents  or 
information.  An  order  to  perform  a 
restructured  accoimting  is  not  an  order 
to  provide  dociunents  or  information. 

(2)  Order  does  not  include: 

(i)  A  non-binding  request, 
information,  or  guidance,  such  as: 

(A)  A  Preliminary  Determination 
Letter  issued  under  30  CFR  242.102; 

(B)  Advice  or  guidance  on  how  to 
report  or  pay.  including  a  valuation 
determination,  unless  it  contains 
mandatory  or  ordering  language;  and 

(C)  A  policy  determination; 
(ii)  A  subpoena;  or 

(iii)  An  order  to  pay  that  MMS  issues 
to  a  refiner  or  other  party  involved  in 
disposition  of  royalty  taken  in  kind. 

Party  means  MMS.  any  person  who 
files  a  Notice  of  Appeal,  and  any  person 
who  files  a  Notice  of  Joinder  or 
Intervention  Brief  in  an  appeal  under 
this  subpart. 

Payor -means  any  person  responsible 
for  rpporting  and  paying  royalties  for: 

(1)  Federal  oil  and  gas  leases  for 
production  before  September  1, 1996; 

(2)  Federal  mineral  leases  other  than 
oil  and  gas  leases;  and 

(3)  Leases  on  Indian  lands  subject  to 
this  subpart. 

Reporter  means  a  person  who  submits 
reports  for  leases  subject  to  this  subpart 
regardless  of  whether  that  person  has 
payment  responsibility. 

State  concerned  means  the  State  that 
receives  a  statutorily  prescribed  portion 
of  the  royalties  from  a  Federal  onshore 
or  Outer  Continental  Shelf  lease. 

Appeal  Rights 

§4.904    Who  may  file  an  appeai? 

(a)  If  you  receive  an  order  that 
adversely  affects  you,  you  may  appeal 
that  order  except  as  provided  under 
§4.905. 

(b)  If  you  are  a  lessee  and  you  receive 
a  Notice  of  Order,  and  if  you  contest  the 
order,  you  may  either  appeal  the  order 
or  join  in  your  designee's  app>eal  under 
§4.908. 

(c)  If  you  are  an  Indium  lessor,  you 
may  file  an  appeal  of  any  MMS  decision 


1972 


Federal  Register/Vol.  64,  No.  7/Tuesday,  January  12,  1999/Proposed  Rules 


not  to  issue  an  order  under  30  CFR  part 
242  that  adver^ly  affects  you. 

§  4.905    What  niay  I  not  appeal  under  this 
subpart? 

You  may  noti  appeal  under  this 
subpart: 

(a)  An  action  that  is  not  an  order,  as 
defined  in  thisisubpart; 

(b)  An  order  Ito  provide  documents  or 
information  isaued  under  30  CFR 
242.104(b)(4)  h^  the  Associate  Director 
for  Royahy  Management  or  a  person  to 
whom  that  Associate  Director  delegates 
the  authority  tO  issue  such  orders  that 
are  final  for  tha  Department;  or 

(c)  A  determination  of  the  surety 
amount  or  finaiicial  solvency  imder  30 
CFR  part  243.  ^bparts  B  or  C. 

How  to  Appeal  or  Join  an  Appeal 

$4,906    When  njiust  I  file  an  appeal? 

You  must  file  your  appeal  with  the 
MMS  Dispute  Resolution  Division 
(DRD)  under  §  4.960  within  60  days 
after  you  are  se|^ed  the  order.  Notice  of 
Order,  or  MMS  decision  not  to  issue  an 
order  under  30  CFR  part  242.  An  order. 
Notice  of  Ordef ,  or  decision  not  to  issue 
an  order  is  considered  served  as 
provided  undet  30  CFR  242.305. 

S  4.907    How  must  I  file  an  appeal? 

(a)  For  your  appeal  to  be  filed,  the 
MMS  DRD  mu^t  receive  all  of  the 
following  by  ttie  deadline  in  §  4.906: 

(1)  A  written  Notice  of  Appeal  and  a 
copy  of  the  order,  or  MMS  decision  not 
to  issue  an  ord«r,  that  you  are  appealing. 
You  cannot  extend  the  60-day  period  for 
MMS  to  receive  your  Notice  of  Appeal; 

(2)  A  written  Preliminary  Statement  of 
Issues  you  will, raise  on  appeal.  You 
must  specifically  identify  the  legal  and 
factual  disagreements  you  have  with  the 
order,  or  MMS  decision  not  to  issue  an 
order,  that  you  are  appealing.  See 
appendix  A  to  this  subpart  for  an 
example  of  a  P^liminary  Statement  of 
Issues;  | 

(3)  A  nonrefiindable  processing  fee  of 
$150  or  a  requ^t  for  reduction  or 
waiver  under  §§  4.965  or  4.966.  Indian 
lessors  do  not  have  to  pay  a  processing 
fee. 

(b)  You  must  serve  your  Notice  of 
Appeal,  Prelim  inary  Statement  of 
Issues,  and  any  attached  documents  as 
required  under; §  4.962. 

(c)  You  may  inquest  an  automatic 
extension  of  tiipe  of  up  to  60  days  to  file 
the  Preliminary  Statement  of  Issues  or 
the  processing  fee  required  under  this 
paragraph.  Youir  request  must  be  in 
writing  and  miist  be  received  by  the 
MMS  DRD  within  the  time  allowed  for 
filing  your  appeal. 

(d)  If  you  are  a  designee,  when  you 
file  your  appeal  under  paragraph  (a)  of 


this  section,  you  must  serve  your  Notice 
of  Appeal  on  the  lessees  who  MMS 
identifies  under  30  CFR  242.105(a)(5)(i) 
in  the  order  you  appealed. 

§  4.908    If  I  am  a  lessee,  can  I  join  a 
designee's  appeal? 

If  you  are  a  lessee,  and  your  designee 
files  an  appeal  under  §  4.904,  you  may 
join  in  that  appeal.  To  join  you  must: 

(a)  File  a  Notice  of  Joinder  with  the 
MMS  DRD  as  required  under  §  4.960 
within  30  days  after  you  receive  your 
designee's  Notice  of  Appeal;  and 

(b)  Serve  your  Notice  of  Joinder  on  all 
parties  to  the  appeal  and  other  persons 
as  required  under  §  4.962. 

(c)  If  you  are  a  lessee  and  you  neither 
appeal  nor  join  in  your  designee's 
appeal  under  §  4.908,  your  designee's 
actions  with  respect  to  the  appeal  and 
any  decisions  in  the  appeal  bind  you. 

§  4.909    What  is  the  effect  of  joining  an 
appeal? 

If  you  join  in  an  appeal  imder  §  4.908: 

(a)  You  are  deemed  to  appeal  the 
order  jointly  with  the  designee; 

(b)  The  designee  must  fulfill  all 
requirements  imposed  on  appellants 
under  this  subpart; 

(c)  You  may  not  file  submissions  or 
pleadings  separately  from  the  designee; 
and 

(d)  If  the  designee  notifies  you  under 
§  4.910(b)  that  it  declines  to  further 
pursue  the  appeal,  then  you  become  an 
appellant  and  must  then  meet  all 
requirements  of  this  subpart  as  the 
appellant. 

$4,910    What  must  a  designee  do  if  It 
decides  to  discontlne  an  appeal? 

If  you  are  a  designee  who  has 
appealed  imder  §  4.904  and  you  decide 
to  stop  participating  in  the  appeal,  you 
must  notify  the  following  parties  in 
writing  at  least  30  days  before  the  next 
submission  or  pleading  is  due: 

(a)  All  lessees  who  have  joined  in  the 
appeal  under  §  4.908; 

(b)  The  office  or  officer  with  whom 
any  subsequent  submissions  or 
pleadings  must  be  filed;  and 

(c)  Other  persons  as  required  under 
§4.962. 

Calculating  Time  Frames  for  Appeals 

$  4.91 1    When  does  my  appeal  commence? 

(a)  For  purposes  of  the  period  in 
which  the  Department  must  issue  a  final 
decision  in  your  appeal  under  §  4.956, 
or  which  the  Department  uses  as 
guidance  to  track  your  appeal  under 

§  4.948,  your  appeal  commences  on  the 
date  the  MMS  DRD  receives  the  last  of 
all  the  items  you  must  file  imder 
§  4.907(a). 

(b)  If  you  file  a  request  for  an 
extension  of  time  to  file  your 


PreUminary  Statement  of  Issues  or 
processing  fee  under  §  4.907(c),  your 
appeal  does  not  commence  until  the 
date  the  MMS  DRD  receives  your 
Preliminary  Statement  of  Issues  and 
processing  fee. 

(c)  If  you  requested  a  fee  waiver  or 
reduction  under  §  4.966,  your  appeal 
does  not  commence  until  the  date  the 
MMS  DRD: 

(1)  Grants  your  request  for  a  waiver; 

(2)  Receives  the  reduced  fee,  if  MMS 
grants  your  request  for  a  reduction  in 
the  fee;  or 

(3)  Receives  the  entire  fee  if  MMS 
denies  your  request  for  a  reduction  in 
the  fee. 

$  4.91 2    When  does  my  appeal  end? 

For  purposes  of  the  period  in  which 
the  Department  must  issue  a  final 
decision  in  your  appeal  under  §  4.956, 
or  which  the  Department  uses  as 
guidance  to  track  your  appeal  under 
§4.948: 

(a)  Your  appeal  ends  on  the  same  day 
of  the  month  of  the  33rd  calendar  month 
after  your  appeal  commenced  under 
§4.911,  plus  the  number  of  days  of  any 
applicable  time  extensions,  and 

(b)  If  the  33rd  calendar  month  after 
your  appeal  commenced  does  not  have 
the  same  day  of  the  month  as  the  day 
of  the  month  your  appeal  commenced, 
then  the  initial  33-month  period  ends 
on  the  last  day  of  the  33rd  calendar 
month. 

S  4.913    What  If  a  due  date  falls  on  a  day 
the  Department  or  relevant  office  is  not 
open  for  business? 

If  a  due  date  under  this  subpart  falls 
on  a  day  the  relevant  office  is  not  open 
for  business  (such  as  a  weekend.  Federal 
hoUday,  or  shutdown),  then  the  due 
date  is  the  next  day  the  relevant  office 
is  open  for  business. 

How  MMS  Processes  Appeals 

$  4.91 4    What  will  MMS  do  after  it  receives 
my  appeal? 

(a)  Documentation  of  receipt.  When 
the  MMS  DRD  receives  your  appeal,  it 
will  date  stamp  each  document 
received.  The  MMS  DRD  also  will 
document  receipt  of  your  processing  fee 
using  any  method  it  deems  appropriate. 

(b)  Decision  on  timeliness.  The  MMS 
DRD  will  decide  whether  your  appeal  is 
filed  on  time.  If  the  MMS  DRD  does  not 
receive  your  Notice  of  Appeal, 
Preliminary  Statement  of  Issues,  and 
processing  fee,  or  your  request(s)  for 
extension  of  time  to  file  your 
Preliminary  Statement  of  Issues  and 
processing  fee,  or  your  request  for  a 
waiver  or  fee  reduction,  by  5:00  p.m. 
(local  time  of  MMS  Dispute  Resolution 
EKvision)  on  the  60th  day  after  you 
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received  the  order,  Notice  of  Order,  or 
MMS  decision  not  to  issue  an  order, 
your  appeal  is  not  timely  filed  and  will 
not  be  considered. 

(c)  Notification  of  decision  on 
timeliness.  The  MMS  DRD  will  notify 
you  in  writing  of  its  decision  on 
whether  your  appeal  was  filed  on  time. 

(1)  If  MMS  notifies  you  that  your 
appeal  was  late,  you  may  appeal  that 
decision  imder  §4.969. 

(2)  If  MMS  notifies  you  that  your 
appeal  was  filed  on  time,  MMS  will  give 
you  a  docket  number  to  use  in  future 
communications  regarding  your  appeal. 
The  notification  will  include 
instructions  regarding: 

(i)  A  record  development  conference 
xmder  §4.915;  and 

(ii)  A  settlement  conference  under 
§4.924. 

Record  Development  Procedures 

§  4.91 5    How  will  MMS  schedule  record 
development  conferences? 

(a)  If  you  file  an  appeal,  MMS  will 
schedule  you  to  attend  at  least  one 
record  development  conference  within 
60  days  of  the  commencement  of  your 
appeal  under  §  4.911.  You  may  extend 
this  60-day  period  if  you  agree  in 
writing  under  §  4.958. 

(b)  You  may  ask  to  hold  the  record 
development  conferences  via  telephone, 
video  conference,  or  in  person. 

(c)  MMS  will  determine  the  time  and 
location  of  record  development 
conferences  and  whether  record 
development  conferences  will  take 
place  via  telephone,  video  conference, 
or  in  person.  MMS  will  not  compel  you 
to  travel. 

S  4.91 6    Who  must  and  who  may  participate 
In  record  development  conferences? 

(a)  Mandatory  participation.  The 
following  persons  must  participate  in  all 
record  development  conferences: 

(1)  The  appellant;  and 

(2)  Relevant  MMS  offices. 

(b)  Optional  participation.  The 
following  persons  may  participate  in  the 
record  development  conferences: 

(1)  An  affected  delegated  State  or 
affected  State  concerned; 

(2)  An  affected  Indian  lessor;  and  (3) 
A  lessee,  designee,  payor,  or  reporter,  if 
not  the  appellant. 

(c)  Consequence  of  nonparticipation 
by  mandatory  participants.  If  a  person 
must  participate  in  any  record 
development  conference  imder 
paragraph  (a)  of  this  section,  but  refuses 
to  do  so,  then  that  person  my  not  file 
any  documents  or  materials  for  the 
record. 

(d)  Consequence  of  nonparticipation 
by  optional  participants.  If  a  person  may 
participate  in  any  record  development 


conferences  under  paragraph  (a)  of  this 
section,  but  participates  in  none  of 
them,  then  that  person  may  not  file  any 
documents  or  materials  for  the  record. 

§  4.917    How  will  I  receive  notification  of 
record  development  conferences? 

(a)  After  MMS  schedules  a  record 
development  conference  under  §  4.915, 
MMS  will  notify  the  following  {}ersons 
of  the  time  and  location  of  the 
conferences: 

(1)  The  appellant; 

(2)  Lessees  that  joined  under  §  4.908; 

(3)  The  ofiice  that  issued  the  order; 

(4)  Affected  delegated  States; 

(5)  The  persons  that  affected  States 
concerned  identify  under  §  4.961;  and 

(6)  Affected  Indian  tribes  or 
appropriate  BLA  offices. 

lb)  The  BIA  office  that  MMS  notifies 
imder  paragraph  (a)(6)  of  this  section 
will  make  available  whatever  notice  to 
individual  Indian  mineral  owners  it 
deems  appropriate  by  any  method  it 
deems  appropriate. 

§  4.91 8    How  will  the  parties  to  the  ^peal 
develop  the  record  during  the  record 
development  conferences? 

(a)  During  the  record  development 
conferences,  the  parties  to  the  appeal 
vfill  attempt  to  agree  on  the  facts  and 
issues  on  appeal. 

(b)  At  the  record  development 
conferences,  the  parties  must  identify 
all  documents  and  evidence  that  are 
relevant  to  disputed  legal  or  factual 
issues  involved  in  the  appeal  or  that 
demonstrate  material  facts,  unless  the 
documents  or  evidence  are  privileged  or 
their  disclosure  is  prohibited  by  law. 

§4.919    What  will  the  parties  do  If  they 
agree  on  ttfe  record  contents? 

(a)  If  the  parties  to  the  appeal  agree  on 
the  contents  of  the  record  and  the  facts 
and  issues  on  appeal  at  the  record 
development  conferences,  unless  the 
parties  agree  that  a  party  other  than 
MMS  will  perform  this  function,  MMS 
will: 

(1)  Compile  for  the  record  all 
documents  and  materials  listed  in 
paragraph  (b)  of  this  section; 

(2)  Draft  a  "Joint  Statement  of  Facts 
and  Issues;"  and 

(3)  File  the  following  items  with  the 
MMS  DRD  within  30  days  after  the  end 
of  the  record  development  conference: 

(i)  The  record  compiled  imder 
paragraph  (a)(l]  of  this  section; 

(ii)  The  "Joint  Statement  of  Facts  and 
Issues"  developed  under  paragraph 
(a)(2)  of  this  section;  and 

(iii)  A  certification  that  the  record  is 
complete,  except  as  provided  in  §  4.923 
of  this  subpart.  The  peulies  may  file  the 
certification  jointly  or  individually,  but 
the  MMS  DRD  must  receive  all  parties' 


certifications  before  it  will  deem  the 
record  complete.  When  the  record  is 
complete,  MMS  will  notify  all  parties; 

(b)  At  a  minimum,  the  recora 
compiled  under  paragraph  (a)(1)  of  this 
section  must  include  the  following, 
unless  they  are  privileged  or  their 
disclosure  is  prohibited  by  law: 

(1)  The  order  or  decision  not  to  issue 
an  order  under  appeal  and  associated 
documents; 

(2)  All  documents  and  materials  that 
MMS  or  a  delegated  State  directly  or 
indirectly  considered  in  issuing  the 
order  or  decision  not  to  issue  an  order; 

(3)  All  relevant  correspondence 
between  applicable  MMS  or  delegated 
State  or  tribal  offices  and  the  recipient 
of  the  order  or  decision  not  to  issue  an 
order;  and 

(4)  Any  evidence  in  the  control  of 
either  party  that  bears  upon  the 
disputed  facts  or  issues  that  are  subject 
to  the  appeal  of  the  order. 

§  4.920    What  will  the  parties  do  if  they  do 
not  agree  on  the  record  contents? 

If  the  parties  to  the  appeal  cannot 
agree  on  the  contents  of  the  record  and 
the  facts  and  issues  on  appeal,  each 
party  must: 

(a)  Jointly  or  individually  submit  the 
material  listed  under  §§  4.919(a)(3): 

(b)  File  an  Additional  Statement  of 
Facts  and  Issues  and  supporting 
documentation  with  the  MMS  DRD 
within  30  days  after  the  end  of  the 
record  development  conferences;  and 

(c)  Certify  that  in  the  view  of  the  party 
submitting  the  certification,  the 
materials  filed  in  paragraphs  (a)  and  (b) 
of  this  section  comprise  the  complete 
record,  except  as  provided  in  §  4.923  of 
this  subpart.  The  MMS  DRD  must 
receive  eh  parties'  certifications  before 
it  will  deem  the  record  complete.  When 
the  record  is  complete,  MMS  will  notify 
all  parties. 

§4.921    What  must  MMS  or  I  do  If  the 
record  contains  proprietary  or  confidential 
information? 

If  a  party  wishes  MMS  or  IBLA  to 
treat  any  of  the  documents  or  materials 
compiled  under  this  subpart  as 
proprietary  or  confidential  information, 
that  party  must  follow  the  procedures 
under  43  CFR  4.31. 

§  4.922    What  if  MMS  or  I  need  more  time 
to  develop  the  record? 

If  you  are  an  appellant  and  you  need 
more  time  to  complete  the  record 
development  process,  you  must  obtain 
an  extension  under  §  4.958. 

§  4.923    May  parties  supplement  the  record 
or  Statement  of  Facts  and  Issues  after  the 
record  is  deemed  complete? 

(a)  If  you  are  a  paJy,  and  you  want 
to  supplement  the  record  or  any 
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Statement  of  Facts  and  Issues  submitted 
under  §  4.919  or  4.920.  you  must: 

(1)  File  any  additional  material 
together  with  a  Written  request  for 
permission  to  supplement  the  record  or 
Joint  or  Additional  Statement  of  Facts 
and  Issues  to  IQLA  (or  an  Assistant 
Secretary  who  |s  deciding  your  appeal 
under  §4.937);  bnd 

(2)  File  these jmaterials  and  your 
request  betweem  the  time  MMS  deems 
the  record  complete  under  §  4.919  or 
4.920  and  the  time  additional 
responsive  pleajdings  are  filed  under 
§4.944. 

(b)  Your  requpst  must  explain  why  the 
additional  docdments,  evidence,  facts  or 
issues  were  not'available  or  provided  in 
the  record  or  ini  the  Statement  of  Facts 
and  Issues  and  ^hy  they  are  material  to 
a  decision  on  tl^e  appeal. 

(c)  If  you  are  $n  appellant,  you  must 
include  with  your  request  your  written 
agreement  to  ej^end  the  period  for  the 
Department  to  iksue  a  final  decision  in 
your  appeal  unier  30  U.S.C.  1724(h)(1) 
by  45  days. 

(d)  You  must  jserve  your  request  on  all 
parties  to  the  adpeal. 

(e)  IBLA  will  ^sue  an  order  either 
granting  or  denying  your  request  within 
30  days  of  receiving  your  request.  If 
IBLA  does  not  iksue  such  an  order 
within  30  days  pf  receiving  your 
request,  then  ydur  request  is  deemed 
granted. 

(f)  If  IBLA  gra(its  a  request  or  a  request 
is  deemed  grantied  under  paragraph  (e) 
of  this  section,  any  party  to  the  appeal 
may  respond  to  the  additional  material. 
The  party  must  respond  within  15  days 
of  receiving  IBLA's  order,  or,  if  IBLA 
does  not  issue  an  order,  within  45  days 
of  the  party's  re<»iving  the  request. 

Settlement  Prooedures 

§4.924    How  will  MMS  schedule  a 
setttement  confeience? 

(a)  If  you  file  kn  appeal,  MMS  will 
schedule  you  to  attend  a  settlement 
conference  within  120  days  of  the 
commencement^  of  your  appeal  under 
§4.911.  You  majy  extend  this  120-day 
period  if  you  ag^  in  writing  under 
§4.958.  I 

(b)  You  may  ^k  to  have  the 
conference  takelplace  via  telephone, 
video  conferenOB,  or  in  person. 

(c)  MMS  will  determine  the  time  and 
location  of  the  ^ttlement  conference 
and  whether  the  settlement  conference 
will  take  place  via  telephone,  video 


conference,  or  in  person.  MMS  will  not 
compel  you  to  travel. 

(d)  The  settlement  conference  may  be 
held  as  part  of  the  record  development 
conference  scheduled  under  §  4.915  if 
you  and  MMS  agree  to  do  so. 

§  4.925    Who  must  and  who  may  participate 
In  the  settlement  conference? 

(a)  Mandatory  participation.  The 
following  persons  must  participate  in  all 
settlement  conferences: 

(1)  The  appellant;  and 

(2)  Relevant  MMS  offices. 

(b)  Optional  participation.  The 
following  persons  may  participate  in  the 
settlement  conference: 

(1)  An  affected  delegated  State  or 
affected  State  concerned; 

(2)  An  affected  Indian  lessor;  and 

(3)  A  lessee,  designee,  payor,  or 
reporter,  if  not  the  appellant. 

§  4.926    How  «vlll  I  receive  notification  of 
settlement  conferences? 

(a)  After  MMS  schedules  a  settlement 
conference  under  §  4.924,  MMS  will 
notify  the  following  persons  of  the  time 
and  location  of  the  conference: 

(1)  The  appellant; 

(2)  Lessees  that  joined  under  §  4.908; 

(3)  The  office  that  issued  the  order; 

(4)  Afi^ected  delegated  States; 

(5)  The  persons  that  affected  States 
concerned  identify  under  §  4.961;  and 

(6)  Affected  Indian  tribes  or 
appropriate  BIA  offices. 

(b)  The  BIA  office  that  MMS  notifies 
under  paragraph  (a)(6)  of  this  section 
will  make  available  whatever  notice  to 
individual  Indian  mineral  owners  it 
deems  appropriate  by  any  method  it 
deems  appropriate. 

§  4.927    May  parties  resolve  an  appeal  by 
settlement  or  using  third  party  neutrals 
after  the  settlement  conference? 

(a)  Parties  may  resolve  any  appeal  by 
settlement  at  any  time  before  the 
Department  has  issued  a  final  decision. 

(b)  Any  party  may  participate  in 
settlement  negotiations  at  any  stage  of 
the  appeal.  MMS  may  use  any  personnel 
or  officials  it  deems  appropriate  for 
settlement  negotiations,  including 
representatives  of  tribes  and  delegated 
States. 

(c)  In  addition  to  negotiated 
settlements,  at  any  stage  of  the  appeal, 
MMS  may  use  third  party  neutrals 
under  the  Administrative  Dispute 
Resolution  Act,  5  U.S.C.  571  et  seq..  if 


both  MMS  and  the  other  parties  to  the 
appeal  agree  to  do  so.  If  MMS  uses  third 
party  neutrals,  MMS  may  use  the 
Alternative  Dispute  Resolution  Official 
from  OHA,  or  a  person  from  OHA's 
roster  of  third  party  neutrals. 

§  4.928    What  if  I  need  more  time  to 
consider  settlement? 

If  you  are  an  appellant,  and  you  need 
more  time  to  continue  settlement  efforts, 
you  must  obtain  an  extension  under 
§4.958. 

MMS  Director  Actions  on  Appeals 

§  4.929    May  the  MMS  Director  concur  with, 
rescind,  or  modify  an  order  or  decision  not 
to  issue  an  order  that  I  appealed? 

(a)  Within  60  days  after  the  MMS  DRD 
receives  the  record  under  §§  4.919  or 
4.920,  the  MMS  Director  may  concur 
with,  rescind,  or  modify  the  order  or 
decision  not  to  issue  an  order  that  you 
have  appealed. 

(b)  Before  the  MMS  Director  rescinds 
or  modifies  an  order  or  decision  not  to 
issue  an  order  under  paragraph  (a)  of 
this  section,  MMS  will  consult 
informally  writh: 

(1)  The  MMS  office  that  issued  the 
order  or  decision  not  to  issue  the  order; 
and 

(2)  Affected  tribes  or  affected 
delegated  States  that  participated  in  any 
record  development  or  settlement 
conference. 

(c)  MMS  also  may  consult  informally 
with: 

(1)  Other  relevant  MMS  offices; 

(2)  States  concerned;  and 

(3)  Affected  Indian  lessors. 

(d)  MMS  will  notify  you  in  writing 
that  the  MMS  Director  has  concurred 
with,  rescinded  or  modified  the  order  or 
decision  not  to  issue  an  order  you  have 
appealed.  A  notice  of  rescission  or 
modification  will  state  the  reasons  for 
the  rescission  or  modification. 

(e)  If  the  MMS  Director  does  not  act 
by  the  deadline  in  paragraph  (a)  of  this 
section,  the  MMS  Director  is  deemed  to 
have  fconcurred  with  the  order  or 
decision  not  to  issue  an  order. 

§4.930    What  other  persons  will  MMS 
notify  when  the  MMS  Director  concurs  with, 
rescinds,  or  modifies  an  order  or  decision 
not  to  Issue  an  order? 

MMS  will  send  a  copy  of  any  notice 
that  it  issues  under  §  4.929(d)  as 
follows: 
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If  the  appeal  was  filed  by: 


Then  MMS  will  send  a  copy  of  the  notice  under  §4.g29(d)  to: 


(a)  The  recipient  of  an  order  or  notice  of  order    (1)  The  office  that  issued  the  order; 
under  §  4.904(a)  or  (b).  (2)  Any  affected  delegated  State; 

(3)  Any  affected  tribe;  and 

(4)  The  appropriate  BIA  office,  if  the  order  involves  leases  on  individual  Indian  lands.  The  BIA 
office  will  provide  wf^atever  notice  to  individual  Indian  lessors  that  it  deerns  appropriate  by 
wtiatever  metfiod  it  deems  appropriate. 

(b)  An  Indian  lessor  under  §  4.904(c)  (1)  The  office  that  decided  not  to  issue  the  order,  and 

(2)  The  lessee  or  its  designee. 


§  4.931  If  the  MMS  Director  rescinds  or 
modifies  an  order,  how  does  It  affect  the 
statutory  limitations  period? 

For  purposes  of  determining  whether 
an  order  is  timely  under  30  U.S.C. 
1724{b)-(d): 

(a)  If  the  MMS  Director  modifies  an 
order  under  §  4.929,  the  timeliness  of 
the  order  is  not  affected  and  the 
modified  order  is  timely  if  the  original 
order  was  timely.  The  MMS  Director's 
modification  will  not  address 
production  not  included  in  the  original 
order. 

(b)  If  the  MMS  Director  rescinds  all  or 
part  of  an  order  under  §  4.929,  and  if 
IBLA.  an  Assistant  Secretary,  the 
Director  of  OHA.  the  Secretary,  or  a 
court  reinstates  that  order,  in  whole  or 
in  part,  then  the  reinstated  order  relates 
back  to  the  date  the  order  was  originally 
issued,  and  the  reinstated  order  is 
timely  if  the  original  order  was  timely. 

§  4.932    When  will  MMS  send  the  record  to 
IBLA? 

(a)  The  MMS  DRD  vdll  send  the 
record  to  the  IBLA  within  45  days  of  the 
date  MMS  notifies  the  appellant  imder 

§  4.929(d). 

(b)  If  the  MMS  Director  is  deemed  to 
have  concurred  with  an  order  under 

§  4.929(e),  the  MMS  DRD  will  send  the 
record  to  the  IBLA  within  105  days  after 
MMS  receives  the  record  under  §§  4.919 
or  4.920. 

(c)  The  MMS  deadline  under  this 
section  is  only  guidance  for  the  MMS 
DRD.  It  creates  no  substantive  rights  in 
parties  to  the  appeal  or  any  other 
persons. 

Appellant  Response  to  MMS  Action 

§  4.933    What  must  i  do,  or  what  may  I  do, 
after  the  MMS  Director  concurs  with, 
rescinds  or  modifies  an  order  or  decision 
not  to  issue  an  order  that  I  have  appealed? 

(a)  Concurrence.  If  the  MMS  Director 
concurs  with  the  order  or  decision  not 
to  issue  an  order  that  you  have 
appealed,  and  you  vdsh  to  continue 
your  appeal,  you  must  file  your 
Statement  of  Reasons  under  §  4.939 
within  60  days  after  you  receive  the 
MMS  Director's  concurrence  under 
§4.929. 

(b)  Recission.  If  the  MMS  Director 
rescinds  the  order  that  you  have 


appealed,  and  if  an  Indian  lessor  or 
delegated  State  intervenes  under 
§  4.934,  because  you  will  be  bound  by 
the  Department's  final  decision  in  the 
intervention  in  your  appeal,  you  may 
file  an  Answer  to  the  Intervention  Brief 
under  §  4.942  within  60  days  after  you 
receive  the  MMS  Director's  rescission 
under  §  4.929(d). 

(c)  Modification.  If  the  MMS  Director 
modifies  the  order  that  you  have 
appealed,  and  if  you  contest  the  order 
as  modified,  you  must  file  your 
Statement  of  Reasons  under  §  4.939,  and 
any  Answer  to  an  Intervention  Brief 
imder  §  4.942,  within  60  days  after  you 
receive  the  MMS  Director's  modification 
under  §4.929. 

(d)  Deemed  concurrence.  If  the  MMS 
Director  is  deemed  under  §  4.929(e)  to 
have  concurred  with  the  order  or 
decision  not  to  issue  an  order  that  you 
have  appealed,  you  must  file  your 
Statement  of  Reasons  under  §  4.939 
within  120  days  after  the  date  the  MMS 
DRD  receives  the  record  forwarded 
under  §§  4.919  or  4.920. 

Intervening  in  an  Appeal 

§  4.934    Who  may  Intervene  In  an  appeal? 

(a)  Indian  lessors.  If  you  are  an  Indian 
lessor,  you  may  intervene  in  any  appeal 
involving  your  lease(s)  by  filing  an 
Intervention  Brief  under  §  4.939  within 
30  days  after  you  receive  notification  of 
the  K^S  Director's  concurrence, 
rescission  or  modification  of  an  order 
under  §  4.930  that  adversely  affects  you. 

(b)  Affected  delegated  States.  If  you 
are  an  affected  delegated  State,  and  the 
MMS  Director  modifies  or  rescinds  an 
order  under  §  4.929  that  the  recipient  of 
an  order  or  Notice  of  Order  has 
appealed,  you  may  intervene  in  that 
appeal  by  filing  an  Intervention  Brief 
under  §  4.939  within  30  days  after  you 
receive  MMS's  notification  of  any 
rescission  or  modification  under  §  4.930 
if  MMS's  rescission  or  modification  of 
the  order  adversely  affects  you. 

§  4.935    What  is  the  record  for  an  appeal  if 
a  State  or  Indian  lessor  intervenes? 

If  an  Indian  lessor  or  delegated  State 
intervenes  under  §  4.934,  the  following 
documents  are  added  to  the  record 
established  under  §§  4.919  or  4.920: 


(a)  Any  additional  correspondence  to 
the  MMS  Director;  and 

(b)  The  MMS  Director's  notice  of 
modification  or  rescission  under 

§  4.929(d). 

§  4.936    If  an  Indian  lessor  or  delegated 
State  intervenes,  how  does  it  affect  the  tlnrte 
frame  for  deciding  an  appeal? 

If  an  Indian  lessor  or  delegated  State 
intervenes  under  §  4.934,  the  appeal 
commences  on  the  appellant's 
commencement  date  under  §  4.911.  not 
on  the  date  an  intervening  party  files  its 
intervention  brief.  The  time  frame  for 
deciding  the  appeal  under  §  4.956  or 
tracking  the  appeal  under  §  4.948  is 
calculated  from  that  commencement 
date. 

Assistant  Secretary  Decisions 

§  4.937    May  an  Assistant  Secretary  decide 
an  appeal? 

(a)  The  Assistant  Secretary  for  Land 
and  Minerals  Management  (or  the 
Assistant  Secretary  for  Indian  Affairs  for 
an  appeal  involving  an  Indian  lease) 
may  decide  an  appeal  if  the  Assistant 
Secretary  notifies  the  appellant,  the 
MMS  DRD.  intervenors.  and  IBLA  in 
writing  any  time  up  to  30  days  before 
the  date  the  appellant  must  file  its 
Statement  of  Reasons  or  an  intervener 
must  file  its  Intervention  Brief  under 
§4.939. 

(b)  If  an  Assistant  Secretary  will 
decide  under  paragraph  (a)  of  this 
section,  you  must  file  all  subsequent 
dociiments  required  under  this  subpart 
with  the  Assistant  Secretary  under 
§4.960. 

§  4.938    Who  will  notify  other  persons  that 
an  Assistant  Secretary  will  decide  an  appeal 
or  has  decided  an  appeal? 

(a)  MMS  will  transmit  a  copy  of  the 
Assistant  Secretary's  notice  required 
under  §4.937  to: 

(1)  Affected  tribes; 

(2)  Affected  delegated  States; 

(3)  Lessees  who  join  under  §  4.908; 

(4)  Intervenors;  and 

(5)  Affected  lessees  or  their  designees 
if  an  Indian  lessor  files  an  appeal  under 
§  4.904  of  any  MMS  decision  not  to 
issue  an  order. 

(b)  For  any  appeal  'nvolving  a  lease 
on  individual  Indian  lands,  in  addition 
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to  notifying  th^  persons  under 
paragraph  (a)  of  this  section,  MMS  will 
transmit  a  copy  of  the  Assistant 
Secretary's  notice  required  under 
§  4.937  to  the  appropriate  BLA  office. 
That  BIA  officelmay  make  available  to 
individual  Indifin  lessors  whatever 
notice  it  deems  appropriate  by  any 
method  it  deems  appropriate. 

Filing  Pleadings  With  IBLA 

§  4.939    How  do  I  file  my  Statement  of 
Reasons  or  Intervention  Brief? 

(a)  If  the  IBLi\  is  deciding  your 
appeal,  you  mu^t  file  your  Statement  of 
Reasons  or  Intervention  Brief  with  IBLA 
under  §  4.960  within  the  times  required 
under  §§  4.933  ^d  4.934. 

(b)  If  an  Assistant  Secretary  is 
deciding  your  appeal  under  §4.937,  you 
must  file  your  Statement  of  Reasons 
with  that  Assistjant  Secretary  under 

§  4.960  within  90  days  after  th%MMS 
DRD  has  received  the  record  under 
§§4.919  or  4.92P. 

(c)  You  must  bay  a  nonrefundable 
processing  fee  qf  $150  with  your 
Statement  of  Reasons  as  required  under 
§  4.965  or  seek  a  reduction  or  waiver 
under  §  4.966  within  the  time  required 
imder  §§  4.933^d  4.934.  Indian  lessors 
and  delegated  ^ates  do  not  have  to  pay 
a  processing  feei 

(d)  You  must  kerve  your  Statement  of 
Reasons  or  Intervention  Brief  on  all 
parties  to  the  apjpeal,  and  on  other 
persons  as  required  under  §  4.962. 

$4,940    What  if  I  do  not  timety  file  my 
Statement  of  Reaaons,  Intervention  Brief  or 
Request  for  an  Extension  of  Time  to  File 
ttwse  documentar? 

If  you  do  not  01e  your  Statement  of 
Reasons,  Intervention  Brief,  or  request 
for  extension  of  itime  to  file  either  of 
those  documents  within  the  times 
prescribed  in  §§4.933,  4.934,  4.939,  or 
within  any  extension  of  time  requested 
and  granted  unqer  §  4.958,  IBLA  or  the 
Assistant  Secretary  will  dismiss  your 
appeal,  or  will  i^ot  allow  you  to 
intervene.  ' 

§  4.941    Who  may  file  an  Answer  to  a 
Statement  of  Reasons  or  Intervention  Brief? 

(a)  If  the  recipient  of  an  order  or 
Notice  of  Order  files  a  Statement  of 
Reasons  under  §  4.939,  MMS  and  Indian 
lessors  whose  le^ases  are  affected  may 
file  Answers  under  §  4.942. 

(b)  If  an  Indiaii  lessor  files  a  Statement 
of  Reasons  or  anintervention  Brief 
under  §  4.939,  MMS  and  any  lessee, 
designee  or  paypr  for  the  lease(s) 
involved  in  the  ippeal  may  file  Answers 
under  §  4.942. 

(c)  If  a  delegated  State  files  an 
Intervention  Bri  jf  under  §  4.939,  the 
following  may  ^e  Answers  under 
§4.942: 


(1)  MMS; 

(2)  Indian  lessors  whose  leases  are 
adversely  affected;  and 

(3)  Any  lessee,  its  designee,  or  the 
payor  for  the  lease(s)  involved  in  the 
appeal. 

§  4.942    How  do  I  file  an  Answer  to  a 
Statement  of  Reasons  or  Intervention  Brief? 

(a)  If  you  may  file  an  Answer: 

(1)  To  a  Statement  of  Reasons  imder 
§  4.941,  you  must  file  your  Answer 
within  60  days  after  the  date  the 
Statement  of  Reasons  is  served  upon 
you;  or 

(2)  To  an  Intervention  Brief  under 

§  4.933(b),  you  must  file  your  Answer 
within  the  time  required  under  that 
section. 

(b)  You  must  file  your  Answer  with 
the  appropriate  office  under  §  4.960. 

(c)  You  must  serve  your  Answer  on  all 
parties  to  the  appeal. 

f  4.943    Who  may  file  an  Amicus  Brief? 

(a)  Any  person  may  file  an  Amicus 
Brief  with  the  appropriate  office  under 
§  4.960  within  60  days  after  the  date  the 
Statement  of  Reasons  or  Intervention 
Brief  is  filed  with  IBLA  or  Assistant 
Secretary. 

(b)  You  must  serve  your  Amicus  Brief 
on  all  parties  to  the  appeal. 

§4.944    May  parties  file  additional 
responsive  pleadings? 

(a)  If  you  filed  a  Statement  of  Reasons 
or  an  Intervention  Brief,  and  another 
person  files  an  Answer  or  an  Amicus 
Brief,  then  you  may  file  a  Reply  to  the 
Answer  or  a  Response  to  the  Ainicus 
Brief  with  IBLA  or  an  Assistant 
Secretary  under  §  4.960  within  30  days 
after  the  date  the  Answer  or  Amicus 
Brief  was  served  upon  you. 

(b)  If  you  filed  an  Answer  under 
§  4.942  and  if  another  person  files  a 
Reply  or  an  Amicus  Brief,  then  you 
may,  within  20  days  after  the  Reply  or 
Amicus  Brief  is  served  upon  you,  file 
under  §  4.960: 

(1)  a  Surreply  to  that  Reply  to  address 
new  arguments  or  authorities  raised  in 
the  Reply;  or 

(2)  a  Response  to  the  Amicus  Brief. 

(c)  You  must  serve  any  responsive 
pleadings  under  this  section  on  all 
parties  to  the  appeal. 

Additional  Evidence,  Arguments,  and 
Hearings 

§  4.945    May  i  asi(  for  a  hearing  by  an 
Administrative  L^w  Judge? 

(a)  If  you  are  a  party,  you  may  request 
a  hearing  by  an  Administrative  Law 
Judge  of  the  Hearings  Division  under  43 
CFR  4.415  if  there  are  disputed  issues  of 
material  fact  which  could  affect  the 
decision  on  the  appeal. 


(1)  You  must  file  your  request  in 
writing  within  30  days  after  all 
responsive  pleadings  are  filed  imder 
§4.944. 

(2)  You  must  specify  the  issues  of  fact 
that  are  in  dispute. 

(b)  If  you  are  6m  appellant,  you  must 
agree  in  vmting  under  §  4.958  to  extend 
the  period  in  which  the  Department 
must  issue  a  final  decision  in  your 
appeal  under  §  4.956,  by  the  additional 
amount  of  time  necessary  for  the 
Hearings  Division  to  complete  any 
action  with  respect  to  the  referral ' 
request,  including  any  of  the  actions 
authorized  under  paragraph  (c)  of  this 
section. 

(c)  If  IBLA  grants  a  party's  request, 
IBLA  may: 

(1)  Authorize  the  Administrative  Law 
Judge  to  specify  additional  issues; 

(2)  Authorize  the  parties  to  add 
additional  relevant  issues,  with  the 
approval  of  the  Administrative  Law 
Judge;  and 

(3)  Ask  the  Administrative  Law  Judge 
to  issue: 

(i)  Proposed  findings  of  fact; 

(ii)  A  recommended  decision  that 
includes  findings  of  fact  and 
conclusions  of  law;  or 

(iii)  A  decision  that  wouM  be  final  for 
the  Department  absent  an  appeal  to 
IBLA. 

§  4.946    May  IBLA  require  additional 
evidence  or  arguments  from  parties? 

(a)  IBLA  may  require  additional 
evidence  or  written  arguments  from 
parties  by  issuing  an  order: 

(1)  Requiring  any  party  or  all  parties 
to  the  appeal  to  produce  additional 
evidence  or  written  argimients  or  both; 

(2)  Requiring  the  parties  to  appear 
before  IBLA  for  oral  argimient;  or 

(3)  Referring  the  matter  to  an 
Administrative  Law  Judge  of  the 
Hearings  Division  under  43  CFR  4.415 
for  an  evidentiary  hearing  if  there  are 
disputed  issues  of  material  fact  that 
could  affect  the  decision  on  the  appeal. 

(b)  IBLA's  referral  under  paragraph 
(a)(3)  of  this  section: 

(1)  Must  specify  the  issues  of  fact 
upon  which  the  hearing  is  to  be  held; 

(2)  May  authorize  the  Administrative 
Law  Judge  to  specify  additional  relevant 
issues; 

(3)  May  authorize  the  parties  to  add 
additional  relevant  issues,  with  the 
approval  of  the  Administrative  Law 
Judge;  and 

(4)  May  request  that  the 
Administrative  Law  Judge  issue: 

(i)  Proposed  findings  of  fact; 

(ii)  A  recommended  decision  that 
includes  findings  of  fact  and 
conclusions  of  law;  or 
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(iii)  A  decision  that  would  be  final  for 
the  Department  absent  an  appeal  to 
IBLA. 

(c)  Failure  of  any  party  to  comply 
with  an  IBLA  order  issued  under  this 
section  may  result  in  any  contested  fact 
being  found  against  the  party  who  does 
not  comply. 

§  4.947    May  IBLA  establish  deadlines  for 
matters  referred  to  Administrative  Law 
Judges? 

IBLA  may  establish  appropriate 
deadlines  for  any  matter  referred  to  an 
Administrative  Law  Judge  under 
§§4.945  or  4.946. 

Decision  on  an  Appeal 

§  4.948    When  will  IBLA  decide  my  appeal? 

(a)  IBLA  will  decide  your  appeal  on 
or  before  the  date  your  appeal  ends 
under  4.912. 

(b)  The  IBLA  will  serve  its  decision 
on  all  parties  to  the  appeal,  and  other 
persons  as  required  under  §  4.963. 

(c)  If  an  Assistant  Secretary  is 
deciding  your  appeal  under  §  4.937,  the 
Assistant  Secretary  will: 

(1)  Decide  your  appeal  on  or  before 
the  day  your  appeal  ends  under  §  4.912; 
and 

(2)  Serve  the  decision  on  all  parties  to 
the  appeal  and  other  persons  as  required 
imder  §  4.963. 

§  4.949    When  is  an  IBUV  or  an  Assistant 
Secretary's  decision  effective? 

An  IBLA  or  an  Assistant  Secretary's 
decision  is  effective  on  the  date  it  is 
issued,  unless  IBLA  or  the  Assistant 
Secretary  provides  otherwise.  The 
decision  is  the  final  action  of  the 
Department. 

§  4.950    What  if  IBLA  requirM  MMS  or  a 
delegated  State  to  recalculate  royalties  or 
other  payments? 

(a)  This  section  applies  to  appeals  of 
orders  involving  the  reporting  and 
payment  of  royalties  or  other  payments 
due  imder  Federal  oil  and  gas  leases. 
For  Indian  leases  and  for  Federal 
mineral  leases  other  than  oil  and  gas, 
the  time  limits  and  finality  requirements 
for  purposes  of  30  U.S.C.  1724(h)  stated 
in  this  section  do  not  apply. 

(b)  An  IBLA  decision  modifying  an 
order  and  requiring  MMS  or  a  delegated 
State  to  recalculate  royalties  or  other 
payments  is  a  final  decision  in  the 
admimstrative  proceeding  for  purposes 
of30  U.S.C.  1724(h). 

(c)  MMS  or  the  delegated  State  must 
provide  to  IBLA  and  all  parties  served 
with  IBLA's  decision  any  recalculation 
IBLA  requires  under  paragraph  (b)  of 
this  section  within  60  days  of  receiving 
IBLA's  decision. 

(d)  There  is  no  further  appeal  urithin 
the  Department  from  MMS's  or  the 


State's  recalculation  imder  paragraph  (c) 
of  this  section. 

(e)  The  IBLA  decision  issued  under 
paragraph  (b)  of  this  section  together 
vfith  recalculation  under  paragraph  (c) 
of  this  section  are  the  final  action  of  the 
Department  that  is  judicially  reviewable 
under  5  U.S.C.  704. 

Reconsideration  of  a  Decision 

§  4.951    May  a  party  asl(  IBLA  to  reconsider 
its  decision? 

(a)  If  you  are  a  party,  you  may  ask  the 
IBLA  to  reconsider  its  decision  by: 

(1)  Submitting  a  written  request  to 
IBLA  within  30  days  of  the  date  you 
receive  the  decision; 

(2)  Explaining  the  extraordinary 
circimistances  diat  justify 
reconsideration;  and 

(3)  Serving  your  request  on  all  parties 
to  the  appeal. 

(b)  Filing  a  request  for  reconsideration 
will  not  suspend  the  effectiveness  of 
IBLA's  decision. 

(c)  A  request  for  reconsideration  is  not 
necessary  to  exhaust  administrative 
remedies. 

§  4.952    Under  what  circumstances  may 
IBLA  reconsider  its  decision? 

IBLA  may  reconsider  its  decision  in 
extraordinary  circumstances  for  reasons 
such  as: 

(a)  Discovery  of  additional  evidence 
that  demonstrates  error  in  the  decision; 

(b)  IBLA's  misinterpretation  of 
material  facts; 

(c)  Clear  error  of  law; 

(d)  Recent  judicial  developments; 

(e)  Change  in  Departmental  policy;  or 

(f)  Inconsistent  agency  decisions. 

§  4.953    May  other  parties  to  an  appeal 
respond  to  a  request  for  reconsideration? 

(a)  If  you  are  a  party,  you  may  answer 
a  request  for  reconsideration  within  15 
days  of  the  date  you  received  a  copy  of 
the  request. 

(b)  You  must  serve  your  answer  to  a 
request  for  reconsideration  on  all  parties 
to  the  appeal. 

§4.954    On  whom  will  IBLA  serve  a 
decision  On  reconsideration? 

The  IBLA  will  serve  its  decision  on  all 
parties  to  the  appeal,  and  other  persons 
as  required  under  §  4.963. 

Jurisdiction  of  the  Secretary  or 
Director,  Office  of  Hearings  and 
Appeals 

§  4.955    May  the  Secretary  of  the  Interior  or 
the  Director  of  OHA  talte  Jurisdiction  of  an 
appeal  or  review  a  decision? 

The  Secretary  or  the  Director  of  OHA 
may  take  jurisdiction  of  an  appeal  or 
review  a  decision  issued  imder  this 
subpart.  See  43  CFR  4.5. 


Consequences  if  the  Department  Does 
Not  Issue  a  Decision  On  Time 

§  4.956    What  if  the  Department  does  not 
issue  a  decision  by  the  date  my  appeal 
ends? 

(a)  Applicability  of  section.  This 
section  applies  to  any  appeal  of  an 
order,  or  portion  of  an  order,  involving 
a  monetary  or  nonmonetary  obligation 
under  a  Federal  oil  and  gas  lease  filed 
on  or  after  [insert  the  date  this  proposed 
subpart  becomes  effective],  where  the 
Department  does  not  issue  a  final 
decision  by  the  date  the  appeal  ends 
under  §  4.912.  The  time  limits  in  30 
U.S.C.  1724(h)(2)  and  the  rule  of 
decision  stated  in  this  section  do  not 
apply  to  appeals  of  orders,  or  portions 
of  orders,  that: 

(1)  Involve  Indian  leases  or  Federal 
mineral  leases  other  than  oil  and  gas;  or 

(2)  Relate  to  Federal  oil  and  gas  leases 
but  do  not  involve  a  monetary  or 
nonmonetary  obligation. 

(b)  General  provision.  If  IBLA  or  an 
Assistant  Secretary  (or  the  Secretary  or 
the  Director  of  OHA)  does  not  issue  a 
final  decision  in  an  appeal  by  the  date 
the  appeal  ends  under  §  4.912,  then 
under  30  U.S.C.  1724(h)(2),  the 
Secretary  will  be  deemed  to  have 
decided  the  appeal: 

(1)  In  favor  of  the  appellant  for  any 
nonmonetary  obligation  at  issue  in  the 
appeal,  or  any  monetary  obligation  at 
issue  in  the  appeal  with  a  pnncipal 
amount  of  less  than  $10,000; 

(2)  In  favor  of  the  Secretary  for  any 
monetary  obUgation  at  issue  in  the 
appeal  with  a  principal  amount  of 
$10,000  or  more. 

(c)  Orders  modified  by  the  MMS 
Director.  If  the  MMS  Director  has 
modified  an  order  under  §  4.929  that 
you  appealed: 

(1)  If^you  continued  to  appeal  the 
order,  or  any  portion  of  the  order,  as 
modified  by  the  Director,  then  the  rule 
of  decision  prescribed  in  paragraph  (b) 
of  this  section  will  apply  only  to  those 
portions  of  the  modified  order  that  you 
contested. 

(2)  If  neither  you  nor  a  joining  lessee 
continues  to  contest  the  order,  or  any 
portion  of  the  order,  as  modified  by  the 
Director,  and  a  delegated  State  has 
intervened  in  the  appeal  to  contest  a 
modification  that  neither  you  nor  a 
joining  lessee  contests,  then  the 
Secretary  will  be  deemed  to  have 
affirmed  the  MMS  Director's 
modification,  regardless  of  the  amount 
of  any  monetary  or  nonmonetary 
obligation  that  neither  you  nor  a  joining 
lessee  contests. 

(d)  Orders  rescinded  by  the  MMS 
Director.  If  the  MMS  Director  has 
rescinded  an  order  under  §  4.929  that 
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you  appealed,  ind  if  a  delegated  State 
intervened  in  t^e  appeal,  then  the 
Secretary  will  be  deemed  to  have 
affirmed  the  MMS  Director's  recission 
in  all  respects. 

(e)  Requests  for  reconsideration.  If  the 
IBLA  issues  a  decision  on  or  before  the 
date  the  appeal)  ends  under  §  4.912,  that 
decision  is  the  Hnal  decision  in  the 
administrative  proceeding  and  fulfills 
the  requiremen|s  of  30  U.S.C. 
1724(h)(1).  Tha  provisions  of  30  U.S.C. 
1724(h)(1)  and  (2)  have  no  further 
application.  If  any  party  requests 
reconsideratioi^  of  an  IBLA  decision,  the 
IBLA  is  not  required  to  issue  a  decision 
on  reconsideration  before  the  date  the 
appeal  would  l^ave  ended  under  §4.912 
had  there  been  Ino  IBLA  decision. 

(f)  Estimation  of  principal  amount  of 
monetary  obligation.  If  the  principal 
amount  of  a  m(^netary  obligation  is  not 
specifically  stated  in  an  order  and  must 
be  computed  tq  comply  with  the  order, 
the  principal  aXiount  referred  to  in 
paragraph  (b)  of  this  section  means  the 
principal  amoi^t  MMS  estimates  you 
would  be  requii^d  to  pay  as  a  result  of 
the  order.  ' 

§  4.957    What  is  th«  administrative  record 
for  my  appeal  it  R  Is  deemed  decided? 

If  your  appeal  is  deemed  decided 
under  §§  4.956  or  4.972,  the  record  for 
your  appeal  cotisists  of: 

(a)  llie  record  established  under 
§§  4.919  or  4.9io.  or  before  the  MMS 
Director  in  an  ^ppeal  imder  former  30 
CFR  part  290;  , 

(b)  Any  additional  correspondence  to 
the  MMS  Dire^or; 

(c)  The  MMSj  Director's  notice  of 
concurrence,  mjodification  or  rescission 
under  §4.933(4); 

(d)  The  MM$  Director's  decision 
under  former  30  CFR  part  290; 

(e)  Any  pleadings  to  the  IBLA;  and 

(f)  Any  fflLAi  orders  and  decisions. 

Extensions  of  "lime 


§  4.958    How  da(  I  request  an  extension  of 
time? 

(a)  If  you  are  la  party  to  an  appeal,  and 
you  need  additional  time  after  an  appeal 
commences:     | 

(1)  You  may  obtain  an  extension  of 
time  under  thi^  section: 

(i)  To  meet  a^iy  filing  requirement 
under  this  subpart; 

(ii)  For  the  [department  to  issue  a  final 
decision  in  your  appeal; 

(iii)  To  stay  the  appeal  pending 
settlement  effoks;  or 

If  yqu  are  the: 


(iv)  To  stay  the  appeal  for  any  other 
reasons;  and 

(2)  You  must  submit  a  written  request 
for  an  extension  of  time  to  the  office  or 
official  with  whom  you  must  file  the 
document  before  the  required  filing 
date,  or  with  the  office  or  official  who 
is  responsible  for  that  stage  of  the 
appeals  process. 

fb)  If  you  are  an  appellant,  in  addition 
to  meeting  the  requirements  of 
paragraph  (a)  of  this  section,  you  must 
agree  in  writing  in  your  request  to 
extend  the  period  in  which  the 
Department  must  issue  a  final  decision 
in  your  appeal  under  §§  4.956  or  4.972, 
or  which  the  Department  uses  as 
guidance  to  track  your  appeal  imder 
§  4.948,  by  the  amount  of  time  for  which 
you  are  requesting  an  extension. 

(c)  If  you  are  any  other  party,  the 
office  or  official  with  whom  you  must 
file  the  request  may  require  you  to 
submit  a  written  agreement  signed  by 
the  appellant  to  extend  the  period  in 
which  the  Department  must  issue  a  final 
decision  in  the  appeal  under  §§  4.956  or 
4.972,  or  which  the  Department  uses  as 
guidance  to  track  the  appeal  under 

§  4.948,  by  the  amount  of  time  for  which 
you  are  requesting  an  extension. 

(d)  The  office  or  official  with  whom 
you  must  file  your  request  has  the 
discretion  to  decline  any  request  for  an 
extension  of  time. 

(e)  You  must  file  requests  submitted 
to  the  MMS  DRD,  IBLA  or  an  Assistant 
Secretary  as  required  imder  §  4.960. 

(f)  You  must  serve  your  request  on  all 
parties  to  the  appeal. 

Consolidation 

§  4.959    IMay  IBU^  consolidate  appeals? 

(a)  IBLA  may  consolidate  appeals  that 
involve: 

(1)  The  same  order  or  decision  not  to 
issue  an  order; 

(2)  Common  issues  of  disputed 
material  fact;  or 

(3)  Common  issues  of  law. 

(b)  If  you  are  an  appellant  and  you 
request  consolidation,  you  must: 

(1)  Notify  all  parties  to  the  appeals  for 
which  you  have  requested 
consolidation;  and 

(2)  Agree  in  writing  under  §  4.958  to 
extend  the  period  for  the  Department  to 
issue  a  final  decision  in  each  appeal  you 
wish  to  consolidate  to  either: 

(i)  The  date  by  which  the  Department 
must  issue  a  final  decision  in  the  most 
recently  filed  appeal;  or 


(ii)  Any  other  date  to  which  you  and 
IBLA  Igree. 

(c)  IBLA  will  notify  all  parties  to  the 
appeal  of  any  consolidations  imder  this 
section. 

Filing,  Notification  and  Service 
Requirements 

§  4.960    Whiere  do  I  file  documents  required 
under  this  subpart? 

You  must  file  documents  required 
under  this  subpart  in  the  appropriate 
office  as  follows: 

(a)  With  the  MMS  DRD  between  9 
a.m.  and  5  p.m.  local  time  at:  [address 
for  MMS  DRD]  using  the  U.S.  Postal 
Service,  a  private  delivery  or  courier 
service,  hand  delivery  or  telefax  to 

( ) - ■ 

(b)  With  IBLA  at:  Interior  Board  of 
Land  Appeals  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203,  using  the 
U.S.  Postal  Service,  a  private  delivery  or 
courier  service,  hand  delivery  or  telefax 
to  (703)  235-9014;  or 

(c)  With  an  Assistant  Secretary  at: 
[address  for  MMS  DRD]  using  the  U.S. 
Postal  Service,  a  private  delivery  or 
courier  service,  hand  delivery  or  telefax 
to( ) - . 

(d)  If  you  file  a  document  by  telefax, 
you  must  send  an  additional  copy  of 
your  document  to  the  same  office  or 
official  using  the  U.S.  Postal  Service,  a 
private  delivery  or  coiuier  service  or 
hand  delivery  so  that  it  is  received 
within  5  business  days  of  your  telefax 
transmission. 

§  4.961    How  can  a  State  concerned  receive 
notification  of  record  development  and 
settlement  conferences? 

If  a  State  concerned  wants  to  receive 
notification  of  record  development 
conferences  under  §  4.917  and 
settlement  conferences  under  §  4.924, 
the  State  concerned  must  give  the  MMS 
DRD  the  name,  title,  address,  and 
telephone  number  of  the  State  official 
authorized  to  receive  the  notices. 

§  4.962    What  copies  of  documents  filed 
under  this  subpart  are  Appellants,  Lessees 
and  interveners  required  to  serve? 

(a)  Appeals  by  parties  other  than 
Indian  lessors.  For  any  appeal  filed  by 
a  recipient  of  an  order  or  Notice  of 
Order  involving  a  lease  on  Federal  or 
Indian  lands,  appellants,  lessees  that 
have  joined,  and  Interveners  must  serve 
copies  of  required  filings  under  this 
subpart  as  follows: 


Ttien  you  must  serve  copies  of  the: 


On  the  following: 


(1)  Person  fHing  the  Notice  of  Appeal 


(1)  Notice  of  Appeal  and  Preliminary    (A)  The  office  ttiat  issued  the  order; 
Statement  of  Issues. 

(B)  Affected  tribes; 
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If  you  are  the: 


Then  you  must  serve  copies  of  Vne: 


On  the  following: 


(ii)  Statennent  of  Reasons 


(2)  Lessee  joining  under  §  4.908 (i)  l^tice  of  Joinder 


(3)  Intervener  under  §4.934  ..„ (i)  Intervention  Brief 


(C)  Affected  delegated  States;  and 

(D)  Lessees  under  § 4.907(c)  if  you  are  the  designee. 

(A)  The  office  that  issued  tfie  order; 

(B)  Affected  tribes; 

(C)  Affected  delegated  States; 

(0)  Lessees  that  join  under  §4.908; 

(E)  Intervenors; 

(F)  The  Office  of  the  Solicitor  at  tfie  address  required  under 
43CFR4.413(c)(1)(i);and 

(G)  MMS  ORD. 

(A)  The  designee  who  appealed  the  order; 

(B)  The  office  that  issued  the  order; 

(C)  Affected  tribes;  and 

(D)  Affected  delegated  States. 

(A)  The  office  that  issued  the  order; 

(B)  Affected  tribes; 

(C)  Affected  delegated  States; 

(D)  Lessees  that  join  under  §4.908; 

(E)  The  appellant; 

(F)  The  Office  of  the  Solicitor  at  the  address  required  under 
43  CFR  4.413(c)(1)(i);  and 

(G)  MMS  DRD. 


(b)  Appeals  by  Indian  lessors.  For  any  appeal  filed  by  an  Indian  lessor,  appellants  must  serve  copies  of  required 
filings  under  this  subpart  as  follows: 


If  you  are  the: 


Then  you  must  serve  copies  of  the: 


On  tfie  following: 


(1)  Person  filing  the  Notice  of  Appeal  ....    (i)  Notice  of  Appeal,  and  Preliminary    (A)  The  office  that  refused  to  issue  the  order  under  30  CFR 

Statement  of  Issues.  part  242;  and 

(B)  The  lessee  or  payor  for  the  leases  involved. 

(ii)  Statement  of  Reasons (A)  The  office  that  refused  to  issue  the  order  under  30  CFR 

part  242; 

(B)  The  lessee  or  payor  for  the  leases  involved; 

(C)  The  Office  of  the  Solicitor  at  the  address  required  under 
43CFR4.413(c)(1)(l);and 

(D)  MMS  ORD. 


§  4.963    What  copies  of  documents  filed  under  this  subpart  Is  the  Department  required  to  serve? 

(a)  Appeals  by  parties  other  than  Indian  lessors.  For  any  appeal  filed  by  a  recipient  of  an  order  or  Notice  of 
Order  involving  a  lease  on  Federal  or  Indian  tribal  lands.  Department  of  the  Interior  offices  must  serve  copies  of 
required  filings  imder  this  subpart  as  follows: 


If  you  are  the: 


Then  you  must  serve  copies  of  tfie: 


On  tfie  following: 


(1)  MMS  DRD (i)  Notice  that  an  appeal  is  timely  filed 


(2)  IBLA  or  Assistant  Secretary 


(i)  Decisions  and  Decisions  on  Recon- 
sideration. 


(A)  Tfie  office  tfiat  issued  tfie  order; 
-(B)  Affected  tribes; 

(C)  Affected  delegated  States;  and 

(D)  Lessees  ttiat  join  under  §  4.908. 

(A)  The  office  that  Issued  the  order; 

(B)  Affected  tribes; 

(C)  Affected  delegated  States; 

(D)  Persons  who  file  amicus  briefs  under  §4.943; 

(E)  The  Office  of  the  Solicitor  at  the  address  required  under 
43CFR4.413(c)(1)(i);and 

(F)  MMS  DRD. 


(b)  Appeals  by  Indian  Lessors.  For  any  appeal  filed  by  an  Indian  lessor.  Department  of  the  Interior  offices  must 
serve  copies  of  required  filings  imder  this  subpart  as  follows: 


If  you  are  the: 


Then  you  must  serve  copies  of  the: 


On  the  following: 


(1)  MMS  DRD (i)  Notice  that  an  appeal  is  timely  filed  ..    (A)  The  office  that  refused  to  issue  tht  order  under  30  CFR 

part  242;  and 
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If  ydu  are  the: 


Then  you  must  serve  copies  of  the: 


On  the  following: 


(B)  The  lessee  or  payor  for  the  leases  involved. 

(2)  IBLA  or  Assistant  Secretary (1)  Decisions  and  Decisions  on  Recon-    (A)  The  office  that  refused  to  issue  the  order  under  30  CFR 

sideration.  part  242; 

(B)  The  lessee  or  payor  for  the  leases  involved; 

(C)  Persons  wtio  file  amicus  t>riefs  under  §  4.943; 

(D)  The  Office  of  the  Solicitor  at  the  address  required  under 
43CFR4.413{c)(1)(i);and 

(E)  MMS  DRD. 


(c)  For  any  a  )peal  involving  a  lease 
on  individual  1  ndian  lands,  the 
following  servi  ce  requirements  also 
apply: 

(l)MMSwil  transmit  to  the 
appropriate  BL  ^  office  a  copy  of  the 
following  documents: 

(i)  Notices  ol!  Appeal; 

(ii)  Notices  of  Joinder; 

(iii)  Notices  by  designees  that  they  are 
discontinuing  ^  appeal, 

(iv)  MMS  notices  of  timely  filing, 

(v)  Statements  of  Reasons, 

(vi)  Interven^on  Briefs,  and 

(vii)  IBLA  dacisions. 

(2)  That  BIAbffice  may  make 
available  to  inaividual  Indian  lessors 
whatever  noticp  it  deems  appropriate  by 
any  method  it  ^eems  appropriate. 

§  4.964    What  If  ll  don't  serve  documents  as 
required?  ' 

If  you  are  anjappellant,  IBLA  may 
dismiss  your  abpeal  if: 

(a)  You  do  not  serve  any  person  as 
required  by  §  ^962;  and 

(b)  The  pers(in  you  did  not  serve  or 
the  adverse  pa^y  is  prejudiced  by  your 
failure  to  serve 


Processing  Feep 

§  4.96i,    How  dd  I  pay  the  processing  fee? 

(a)  You  musi  pay  the  processing  fee  to 
the  MMS  DRD 

(b)  You  musj  use  Electronic  Funds 
Transfer  using  khe  Federal  Reserve 
Communicatiofis  System  (FRCS)  link  to 
the  Financial  $ervice  Fedwire  Deposit 
System  unless  tyou  request  and  ^0>4S 
authorizes  pay  ment  by  check  or  by  an 
alternative  method  before  the  date  the 
processing  fee  is  due. 

(c)  You  must  include  with  the 
payment: 

(1)  Your  taxsayer  identification 
number;  1 

(2)  Your  payor  identification  number, 
if  applicable;  a  nd 

(3)  The  numper  of  the  order,  the  bill 
nvunber,  or  ani  other  applicable 
identification  (if  the  order  that  you  are 
appealing. 

§  4.966    How  do  I  request  a  waiver  or 
reduction  of  my  fee? 

To  request  a  |  waiver  or  reduction  you 
must: 


(a)  Send  a  written  request  to  the  MMS 
DRD  when  you  send  your  Notice  of 
Appeal  or  Statement  of  Reasons;  and 

(b)  Demonstrate  in  your  request  that 
you  are  imable  to  pay  the  fee  or  that 
payment  of  the  fee  would  impose  an 
imdue  hardship  upon  you. 

§  4.967    When  will  MMS  grant  a  fee  waiver 
or  reduction? 

(a)  MMS  may  grant  a  fee  waiver  or  fee 
reduction  in  extraordinary 
circumstances. 

(b)  The  MMS  DRD  will  send  you  a 
written  decision  granting  or  denying 
your  request. 

§  4.968    How  do  i  pay  my  processing  fee  if 
MMS  grants  a  reduction  or  denies  my 
request  for  a  reduction  or  waiver? 

(a)  If  MMS  grants  your  request  for  a 
fee  reduction,  you  must  pay  the  reduced 
processing  fee  within  30  days  of  the 
date  you  recieved  the  decision  to  reduce 
your  fee. 

(b)  If  MMS  denies  your  request: 

(1)  You  must  pay  tne  processing  fee 
within  30  days  of  your  receipt  of  the 
decision;  and 

(2)  That  decision  is  final  for  the 
Department. 

Appeals  not  Filed  on  Time 

§  4.969    How  do  I  appeal  a  decision  that  my 
appeal  was  not  filed  on  time? 

If  MMS  notifies  you  imder 
§  4.914(c)(1)  that  your  appeal  was  not 
filed  on  time: 

(a)  You  may  appeal  that  decision  to 
IBLA  within  15  days  of  the  date  you 
received  MMS's  notification. 

(1)  Your  appeal  constitutes  agreement 
in  writing  to  extend  the  period  in  which 
the  Department  must  issue  a  final 
decision  in  your  appeal  under  §  4.956, 
or  which  the  Department  uses  as 
guidance  to  track  your  appeal  under 

§  4.948.  The  period  is  extended  by  the 
amount  of  time  it  takes  IBLA  to  decide 
whether  your  appeal  was  filed  on  time. 

(2)  If  IBLA  denies  your  appeal,  IBLA's 
decision  is  final,  and  you  have  failed  to 
exhaust  required  administrative 
remedies  as  to  the  merits  of  the  order  or 
MMS  decision  not  to  issue  an  order. 

(b)  If  you  do  not  appeal  MMS's 
decision  to  IBLA  under  paragraph  (a)  of 
this  section,  you  have  no  further  right  to 


appeal  within  the  Department.  In  that 
event,  the  order,  or  MMS  decision  not 
to  issue  an  order,  is  final,  and  you  have 
failed  to  exhaust  required 
administrative  remedies  as  to  the  merits 
of  the  order  or  MMS  decision  not  to 
issue  an  order. 

(c)  If  IBLA  or  a  court  of  competent 
jurisdiction  later  determines  that  MMS's 
or  the  IBLA's  decision  under  this 
paragraph  was  incorrect,  and  that  your 
appeal  was  filed  on  time,  your  appeal 
commences,  and  your  Preliminary 
Statement  of  Issues  and  processing  fee 
are  due  (if  you  have  not  already  filed 
them),  60  days  after  the  date  a  final  non- 
appealable judgment  is  entered. 

Provisions  for  Appeals  Filed  Before 
[insert  date  this  proposed  subpart 
becomes  efiiective] 

§  4.970  What  rules  apply  to  appeals  filed 
before  [insert  date  this  proposed  subpart 
tMcomes  effective]? 

The  following  provisions  apply  to 
appeals  filed  either  with  the  N^S 
Director  or  IBLA  before  [insert  date  this 
proposed  subpart  becontes  effective]: 

(a)  30  CFR  parts  243  and  290  in  effect 
prior  to  [insert  date  this  rule  becomes 
effective);  and  (b)  43  CFR  4.901,  4.902, 
4.903,  4.911—4.913,  4.948,  4.950,  4.957, 
4.958,  4.971,  and  4.972. 

§  4.971    When  does  my  appeal  commence 
and  end  If  it  was  filed  before  [insert  date 
this  proposed  subpart  becomes  effective]? 

For  purposes  of  the  period  in  which 
the  Department  must  issue  a  final 
decision  in  your  appeal  under  §4.972: 

(a)  If  you  filed  your  Notice  of  Appeal 
and  initial  Statement  of  Reasons  with 
MMS  before  August  13,  1996,  your 
appeal  commenced  on  August  13, 1996. 

(b)  If  you  filed  your  Notice  of  Appeal 
or  initial  Statement  of  Reasons  with 
MMS  after  August  13, 1996,  your  appeal 
commenced  on  the  date  MMS  received 
your  Notice  of  Appeal,  or,  if  later,  your 
initial  Statement  of  Reasons  under  30 
CFR  290.3. 

(c)  Your  appeal  ends  on  the  same  day 
of  the  month  of  the  33rd  calendar  month 
after  your  appeal  commenced  imder 
paragraphs  (a)  or  (b),  plus  the  number  of 
days  of  any  applicable  time  extensions 
under  §  4.958.  If  the  33rd  calendar 
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month  after  your  appeal  commenced 
does  not  have  the  same  day  of  the 
month  as  the  day  of  the  month  your 
appeal  commenced,  then  the  initial  33 
month  period  ends  on  the  last  day  of  the 
33rd  calendeir  month. 


1981 


§4.972    What  If  the  Department  does  not 
issue  a  decision  by  the  date  my  appeal 
ends  If  I  filed  my  appeal  before  [Insert 
effective  date  this  proposed  subpart)? 

(a)  This  section  appUes  to  any  appeal 
of  an  order,  or  portion  of  an  order, 
involving  a  monetary  or  nonmonetary 
obligation  under  a  Federal  oil  and  gas 
lease  filed  before  [insert  the  date  this 
proposed  subpart  becomes  effective], 
where  the  Department  does  not  issue  a 
final  decision  by  the  date  the  appeal 
ends  under  §  4.971(c).  The  time  limits  in 
30  U.S.C.  1724(h)(2)  and  the  rule  of 
decision  stated  in  this  section  do  not 
apply  to  appeals  of  orders,  or  portions 
of  orders,  that: 

(1)  Involve  Indian  leases  or  Federal 
mineral  leases  other  than  oil  and  gas;  or 

(2)  Relate  to  Federal  oil  and  gas  leases 
but  do  not  involve  a  monetary  or 
nonmonetary  obligation. 

(b)  If  the  IBLA  or  an  Assistant 
Secretary  (or  the  Secretary  or  the 
Director  of  OHA)  does  not  issue  a  final 
decision  in  an  appeal  filed  before  [insert 
date  this  proposed  subpart  becomes 
effective]  by  the  date  the  appeal  ends 
under  §  4.971(c),  then  under  30  U.S.C. 
1724(h)(2).  the  Secretary  will  be  deemed 
to  have  decided  the  appeal: 

(1)  In  favor  of  the  appellant  for  any 
nonmonetary  obligation  at  issue  in  the 
appeal,  or  any  monetary  obligation  at 
issue  in  the  appeal  with  a  principal 
amount  of  less  than  $10,000; 

(2)  In  favor  of  the  Secretary  for  any 
monetary  obligation  at  issue  in  the 
appeal  with  a  principal  amoimt  of 
$10,000  or  more. 

(c)(1)  If  your  appeal  ends  before  the 
MMS  Director  issues  a  decision  in  your 
appeal  of  an  order  under  30  CFR 
290.3(c),  then  the  provisions  of 
paragraph  (b)  of  this  section  apply  to  the 
monetary  and  nonmonetary  obligations 
in  the  order  that  you  contested  in  your 
appeal  to  the  Director. 

(2)  If  the  MMS  Director  issues  a 
decision  in  youir  appeal  of  an  order 
under  30  CFR  290.3(c)  before  your 
appeal  ends,  and  if  you  appealed  the 
Director's  decision  to  IBLA,  then  the 
provisions  of  paragraph  (b)  of  this 
section  apply  to  the  monetary  and 
nonmonetary  obligations  in  ihe 
Director's  decision  that  you  contested  in 
your  appeal  to  IBLA. 

(3)  If  the  MMS  Director  issues  a 
decision  in  your  appeal  of  an  order 
under  30  CFR  290.3(c),  and  if  you  did 
not  appeal  the  Director's  decision  to 


IBLA  vdthin  the  Ume  required  under  30 
CFR  290.7  and  43  CFR  part  4.  then  the 
MMS  Director's  decision  is  the  final 
decision  of  the  Department  and  30 
U.S.C.  1724(h)(2)  has  no  application. 

(d)  If  any  party  requests 
reconsideration  of  an  IBLA  decision 
issued  before  the  date  the  appeal  ends 
under  §  4.971(c),  and  if  IBLA  does  not 
issue  a  decision  on  reconsideration 
before  the  date  the  appeal  ends,  then  30 
U.S.C.  1724(h)(2)  does  not  apply  and  the 
decision  the  IBLA  has  issued  is  the  final 
action  of  the  Department. 

(e)  If  the  principal  amount  of  any 
monetary  obligation  is  not  specifically 
stated  in  an  order  or  MMS  Director's 
decision  and  must  be  computed  to 
comply  vdth  the  order  or  MMS 
Director's  decision,  then  the  principal 
amoimt  referred  to  in  paragraph  (b)  of 
this  section  means  the  principal  amount 
MMS  estimates  you  would  be  required 
to  pay  as  a  result  of  the  order. 

Appendix  A  to  Subpart  J  of  Part  4 

Xxxxxxx  Production  Company 
Appeal  of  MMS  Order  dated 
Bill/Invoice  No.  [if  any] 
S  amount  disputed 
Date 

Preliminary  Statement  of  Issues 

Under  the  regulations  at  43  CFR 
4.907(a)(2}(i)  (1998),  Xxxxxxx  hereby  submits 
the  following  preliminary  facts  and 
arguments  as  reasons  for  its  appeal  of  the 
Minerals  Management  Service  (MMS)  order 

dated 1998,  (Bill  No. 

J: 


1.  The  MMS  claims  are  barred  by  §  4(b)  of 
the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996,  P.L. 
104-185  (August  13, 1996),  which  SUtes  that 
a  demand  which  arises  from  an  obligaUon 
"shall  be  commenced  within  seven  years 
from  the  date  on  which  the  obligation 
becomes  due."  Here,  the  transactions  upon 
which  MMS  bases  its  demand  took  place  on 

,  and  MMS  did  not 

issue  its  demand  for  payment  to  Xxxxxxx 
Production  Company  until 

.,  which  was  more  than 

seven  years  after  the  date(s)  of  the 
transactions. 

2.  Xxxxxxx's  ownership  of  less  than  50 
percent  of  the  ABC  Gas  Plant  merely  creates 
a  rebuttable  presumption  of  control.  That 
presumption  should  be  deemed  rebutted  by 
the  fact  that  at  the  time  Xxxxxxx  executed  its 
Agreement  with  the  ABC  Gas  Plant, 
Xxxxxxx's  ownership  interest  in  the  ABC  Gas 
Plant  was  significantly  lower  than  its  current 

ownership  (i.e.,  only percent). 

Therefore,  its  Agreement  with  the  ABC  Gas 
Plant  should  be  considered  arm's-length. 
[Insert  citation  to  applicable  case  law, 
statutes,  and/or  regulations.] 

3.  Xxxxxxx's  non-arm's  length  sales  were 
at  fair  market  prices  and  were  consistent  with 
other,  comparable  sales  in  the  field  or  area. 
For  example,  data  available  to  Xxxxxxx  from 
[source]  indicate  that  in 

19 comparable  sales  in  the  field  or  area 


were  in  the  range  of  S . to  S . 

per  mcf,  while  the  non-arm's  length  sales 

challenged  by  the  order  were  at  $ . 

per  mcf.  Therefore,  those  sales  should  be 
treated  the  same  as  arm's-length  sales  for 
royalty  purposes.  [Insert  citation  to 
applicable  case  law,  statutes,  and/or 
regulations.) 

4.  The  MMS  erred  in  billing  the  entire 
amount  of  the  subject  assessment  to 

Xxxxxxx.  Until , 

19 ,  Lease  Nos. ; were 

owned  by  XYZ  Corporation.  When  Xxxxxxx 

acquired  Lease  Nos. from 

XYZ  Corporation,  Xxxxxxx  did  not  assume 
responsibility  for  obligations  that  predated 
the  effective  date  of  that  acquisition.  (Insert 
citation  to  applicable  case  law,  statutes,  and/ 
or  regulations.) 

Please  contact  the  imdersigned  for  all 
matters  relating  to  this  appeal.  Respectfully 
submitted  this day  of 


1999. 


By: 

[name] 

Xxxxxxx  Production  Company 

[address) 

[phone  no.] 

TITLE  30— MINERAL  RESOURCES 

PART  208— SALE  OF  FEDERAL 
ROYALTY  OIL 

2.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  30  U.S.C. 
181  et  seq..  351  ef  seq.,  1701  et  seq.;  31  U.S.C 
9701:  41  U.S.C.  601  etseq.;  43  U.S.C  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

3.  In  §  208.2,  new  definitions  are 
added  in  alphabetical  order  to  read  as 
follows: 

S20e.    Definitions. 

*  «         «         •         « 

Contracting  officer  means  the 
Director,  his  or  her  delegate,  or  the 
person  designated  under  a  royalty  oil 
purchase  contract. 

Contracting  officer's  decision  means 
an  MMS  order  or  decision  that  a 
contracting  officer  issues  under  this  part 
to  a  piut:haser  of  oil  under  a  royalty  oil 
purchase  contract. 

*  •        •        ♦        » 

Service  means  served  as  provided 
under  30  CFR  242.305. 

4.  Section  208.16  is  revised  to  read  as 
follows: 

§  206. 1 6    How  to  appeal  a  contracting 
officer's  decision  that  you  receive. 

If  you  receive  a  contracting  officer's 
decision,  you  may: 

(a)  Appeal  that  decision  to  the  Board 
of  Contract  Appeals  in  the  Office  of 
Hearings  and  Appeals,  Office  of  the 
Secretary,  in  accordance  with  the 
procediu^s  provided  in  43  CFR  part  4. 
subpart  C;  or 

(b)  File  an  action  in  the  United  States 
Court  of  Federal  Claims. 


1982 
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PART  241— PENALTIES 


5.  The  authjority 
continues  to 


citation  for  part  241 
iead  as  follows: 


Authority:  21 1 
396a  et  seq.;  2S 
181  etseq.;  30 
1001  et  seq:  3C 
1301  etseq.;  43 
U.S.C.  1801  et 


i  U.S.C  396  et  seq.;  25  U.S.C. 
U.S.C.  2101  etseq.;  30  U.S.C. 
J.S.C.  351  et  seq.;  30  U.S.C. 
U.S.C.  1701  et  seq.;  43  U.S.C. 
U.S.C.  1331  et  seq.;  and  43 
yeq. 


'J 


$241.20    [Removed] 

6.  Section  241.20  is  removed  and 
subpart  A  is  reserved. 

7.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Pefialti«s  for  Oil  and  Qas 
Leases 

Sec. 
Definitions 

241.50    What  (|ermitions  apply  to  this 
subpart? 

Penalties  After  b  Period  to  Correct 


241.51  What 
statute,  reg^ 
relating  to 
lease? 

241.52  What  il 

241.53  What  ij 
violation? 

241.54  How 
Notice  of  1 

241.55  Does 
record  affec 


lay  MMS  do  if  I  violate  a 
lation,  order,  or  lease  term 
Federal  or  Indian  oil  and  gas 

I  correct  the  violation? 
I  do  not  correct  the 

ly  I  request  a  review  of  a 
incompliance? 
request  for  a  hearing  on  the 
the  penalties? 


Penalties  Withokit  a  Period  to  Correct 

241.60  May  I  be  subject  to  penalties  without 
prior  notica-and  an  opportunity  to 
correct? 

241.61  How  will  MMS  inform  me  of 
violations  v^ithout  a  period  to  correct? 

241.62  How  may  I  request  a  review  of  a 
Notice  of  Noncompliance  regarding 
violations  without  a  period  to  correct? 

241.63  Does  nw  request  for  a  hearing  on  the 
record  affect  the  penalties? 

General  Provisions 

241.70  How  d(ies  MMS  decide  what  the 
amount  of  the  penalty  should  be? 

241.71  Does  thjB  penalty  affect  whether  I 
owe  interest  ? 

241.72  How  w;  11  the  Office  of  Hearings  and 
Appeals  coi  duct  the  hearing  on  the 
record? 

241.73  How  mi  ly  I  appeal  the 
Administrative  Law  Judge's  decision? 

241.74  May  I  setk  judicial  review  of  the 
decision  of  (he  Interior  Board  of  Land 
Appeals? 

241.75  When  n  lust  I  pay  the  penalty? 

241.76  Can  MMS  reduce  my  penalty  once  it 
is  assessed? 

241.77  How  may  MMS  collect  the  penalty? 

Criminal  Penalties 

241.80    May  tha  United  States  criminally 
prosecute  me  for  violations  under 
mineral  leasles? 

Authority:  5  d.S.C.  301  et  seq.;  25  U.S.C. 
396  etseq.,  396aiet  seq.,  2101  et  seq.;  30 
U.S.Q  181  etseit,  351  etseq.,  1001  etseq.. 


1701  et  seq.;  31  U.S.C.  9701;  43  U  S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Subpart  B— Penalties  for  Oil  and  Gas 
Leases 

Definitions 

§  241 .50    What  definitions  apply  to  this 
subpart? 

The  terms  used  in  this  subpart  have 
the  same  meaning  as  in  30  U.S.C.  1702. 

Penalties  After  a  Period  to  Correct 

§  241 .51    What  may  MMS  do  if  I  violate  a 
statute,  regulation,  order,  or  lease  term 
relating  to  a  Federal  or  Indian  oil  and  gas 
lease? 

(a)  If  we  believe  that  you  have  not 
followed  any  requirement  of  a  statute, 
regulation,  order,  or  terms  of  a  lease  for 
any  Federal  or  Indian  oil  or  gas  lease, 
we  will  send  you  a  Notice  of 
Noncompliance  telling  you  what  the 
violation  is  and  what  you  need  to  do  to 
correct  it  to  avoid  civil  penalties  under 
30  U.S.C.  1719(a)  and  (b). 

(b)  We  will  send  the  Notice  to  your 
address  of  record  under  30  CFR  242.304 
using  the  standards  of  service  under  30 
CFR  242.305. 

§  241 .52    What  If  I  correct  the  violation? 

The  matter  will  be  closed  if  you 
correct  all  of  the  violations  identified  in 
the  Notice  of  Noncompliance  within  20 
days  of  your  receipt  of  the  Notice  (or 
within  a  longer  time  period  specified  in 
the  Notice). 

§  241 .53    What  If  I  do  not  correct  the 
violation? 

(a)  We  may  send  you  a  Notice  of  Civil 
Penalty  if  you  do  not  correct  all  of  the 
violations  identified  in  the  Notice  of 
Noncompliance  within  20  days  of  your 
receipt  of  the  Notice  of  Noncompliance 
(or  within  a  longer  time  period  specified 
in  that  Notice).  The  Notice  of  Civil 
Penalty  will  tell  you  how  much  penalty 
you  must  pay.  The  amoimt  of  penalty 
may  be  up  to  $500  per  day,  beginning 
with  the  date  of  the  Notice  of 
Noncompliance,  for  each  violation  set 
out  in  the  Notice  of  Noncompliance  for 
as  long  as  you  do  not  correct  the 
violations. 

fb)  If  you  do  not  correct  all  of  the 
violations  identified  in  the  Notice  of 
Noncompliance  within  40  days  of  your 
receipt  of  the  Notice  of  Noncompliance 
(or  20  days  following  the  expiration  of 
a  longer  time  period  specified  in  that 
Notice),  we  may  increase  the  amount  of 
the  penalty  to  up  to  $5,000  per  day, 
begirming  with  the  date  of  the  Notice  of 
Noncompliance,  for  each  violation  for  as 
long  as  you  do  not  correct  the 
violations. 


§  241 .54    IHow  may  I  request  a  review  of  a 
Notice  of  Noncompliance? 

You  may  request  a  hearing  on  the 
record  to  review  a  Notice  of 
Noncompliance  by  filing  a  request 
within  20  days  of  the  date  you  received 
the  Notice  of  Noncompliance  with  the 
Hearings  Division  (Departmental), 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
You  may  do  this  regardless  of  whether 
you  correct  the  violations  identified  in 
the  Notice  of  Noncompliance. 

§  241 .55    Does  my  request  for  a  hearing  on 
the  record  affect  the  penalties? 

(a)  If  you  do  not  correct  the  violations 
identified  in  the  Notice  of 
Noncompliance,  the  penalties  will 
continue  to  accrue  even  if  you  request 

a  hearing  on  the  record. 

(b)  You  may  petition  the 
Departmental  Hearings  Division  to  stay 
the  accrual  of  penalties  pending  the 
hearing  on  the  record  and  a  decision  by 
the  Administrative  Law  Judge  under 

§  241.73.  You  must  file  your  petition 
within  45  calendar  days  of  receiving  the 
Notice  of  Noncompliance.  The  Hearings 
Division  will  grant  or  deny  the  petition 
under  43  CFR  4.21(b). 

Penalties  Without  a  Period  to  Correct 

§  241 .60    May  I  be  subject  to  penalties 
without  prior  notice  and  an  opportunity  to 
correct? 

The  Federal  Oil  and  Gas  Royalty 
Management  Act  sets  out  several 
specific  violations  for  which  penalties 
accrue  without  an  opportunity  to  first 
correct  the  violation. 

(a)  Under  30  U.S.C.  1719(c),  you  may 
be  subject  to  penalties  of  up  to  $10,000 
per  day  per  violation  for  each  day  the 
violation  continues  if  you: 

(1)  Knowingly  or  willfully  fail  to 
make  any  royalty  payment  by  the  date 
specified  by  statute,  regulation,  order  or 
terms  of  the  lease; 

(2)  Fail  or  refuse  to  permit  lawful 
entry,  inspection,  or  audit;  or 

(3)  Knowingly  or  willfully  Tail  or 
refuse  to  notify  the  Secretary,  within  5 
business  days  after  any  well  begins 
production  on  a  lease  site  or  allocated 
to  a  lease  site,  or  resumes  production  in 
the  case  of  a  well  which  has  been  off 
production  for  more  than  90  days,  of  the 
date  on  which  production  has  begim  or 
resiuned. 

(b)  Under  30  U.S.C.  1719(d),  you  may 
be  subject  to  civil  penalties  of  up  to 
$25,000  per  day  for  each  day  each 
violation  continues  if  you: 

(1)  Knowringly  or  willfully  prepare, 
maintain,  or  submit  false,  inaccurate,  or 
misleading  reports,  notices,  affidavits, 
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records,  data,  or  other  written 
information; 

(2)  Knowingly  or  willfully  take  or 
remove,  transport,  use  or  divert  any  oil 
or  gas  from  any  lease  site  without 
having  valid  legal  authority  to  do  so;  or 

(3)  Purchase,  accept,  sell,  transport,  or 
convey  to  another  person,  any  oil  or  gas 
knowing  or  having  reason  to  know  that 
such  oil  or  gas  was  stolen  or  unlawfully 
removed  or  diverted. 

§  241 .61    How  will  MMS  inform  me  of 
violations  without  a  period  to  correct? 
We  will  inform  you  of  violations 
without  a  period  to  correct  by  issuing  a 
Notice  of  Noncompliance  explaining 
what  the  violation  is  and  how  to  correct 
it.  We  also  will  send  you  a  Notice  of 
Civil  Penalty  stating  the  amount  of  the 
penalty.  The  Notice  of  Noncompliance 
and  Notice  of  Civil  Penalty  may  be 
issued  simultaneously.  We  will  send  the 
Notice  of  Noncompliance  and  the 
Notice  of  Qvil  Penalty  to  yoiu-  address 
of  record  under  30  CFR  242.304  using 
the  standards  of  service  under  30  CFR 
242.305. 

§  241 .62    How  may  I  request  a  review  of  a 
Notice  of  Noncompliance  regarding 
violations  without  a  period  to  correct? 
You  may  request  a  hearing  on  the 
record  of  a  Notice  of  Noncompliance 
regarding  violations  without  a  period  to 
correct  by  Hling  a  request  within  20 
days  of  the  date  you  received  the  Notice 
of  Noncompliance  with  the  Hearings 
Division  (Departmental),  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arhngton,  Virginia  22203.  You  may  do 
this  regardless  of  whether  you  correct 
the  violations  identified  in  the  Notice  of 
Noncompliance. 

§  241 .63    Does  my  request  for  a  hearing  on 
the  record  affect  the  penalties? 

(a)  If  you  do  not  correct  the  violations 
identified  in  the  Notice  of 
Noncompliance  regarding  violations 
without  a  period  to  correct,  the 
penalties  will  continue  to  accrue  even  if 
you  request  a  hearing  on  the  record. 

(b)  You  may  ask  the  Departmental 
Hearings  Division  to  stay  the  accrual  of 
penalties  pending  the  hearing  on  the 
record  and  a  decision  by  the 
Administrative  Law  Judge  under 

§  241.73.  You  must  file  your  petition 
within  45  calendar  days  of  your  receipt 
of  the  Notice  of  Noncompliance.  The 
Hearings  Division  will  grant  or  deny  the 
petition  under  43  CFR  4.21(b). 

General  Provisions 

§241.70    How  does  MMS  decide  what  the 
amount  of  the  penalty  should  t>e? 

We  determine  the  amount  of  the 
penalty  by  considering  the  severity  of 


the  violations,  your  history  of 
compliance,  and  if  you  are  a  small 
business. 

§  241 .71    Does  the  penalty  affect  whether  I 
owe  Interest? 

(a)  The  penalties  under  this  section 
are  in  addition  to  interest  you  may  owe 
on  any  underlying  underpayments  or 
unpaid  debt. 

(b)  If  you  do  not  pay  the  penalty  by 
the  date  stated  in  the  order  assessing  the 
penalty  issued  under  §  241.75,  MMS 
wrill  assess  you  late  payment  interest  on 
the  penalty  amount  at  the  same  rate 
interest  is  assessed  on  late  royalty 
payments  for  the  number  of  days  the 
penalty  payment  is  late. 

§  241 .72    How  will  the  Office  of  Hearings 
and  Appeals  conduct  the  hearing  on  the 
record? 

If  you  request  a  hearing  on  the  record 
under  §§  241.54  or  241.62,  the  hearing 
wrill  be  conducted  by  a  Departmental 
Administrative  Law  Judge  fi-om  the 
Office  of  Hearings  and  Appeals.  After 
the  hearing,  the  Administrative  Law 
Judge  will  issue  a  decision  in 
accordance  with  the  evidence  presented 
and  applicable  law. 

§  241 .73    htow  may  I  appeal  the 
Administrative  Law  Judge's  decision? 

If  you  are  adversely  affected  by  the 
Administrative  Law  Judge's  decision, 
you  may  appeal  that  decision  to  the 
Interior  Board  of  Land  Appeals  in 
accordance  with  the  procedures  set 
forth  in  43  CFR  part  4,  subpart  E. 

§  241 .74    May  I  seek  judicial  review  of  the 
decision  of  the  interior  Board  of  Land 
Appeals? 

Under  30  U.S.C.  1719(j),  you  may  seek 
judicial  review  of  the  decision  of  the 
Interior  Board  of  Land  Appeals.  Review 
by  the  District  Court  is  only  on  the^ 
administrative  record  and  not  de  novo. 
An  appeal  to  the  District  Court  shall  be 
barred  unless  filed  within  90  days  after 
the  final  order. 

§  241 .75    When  must  I  pay  the  penalty? 

(a)  We  will  send  you  an  order 
assessing  the  penalty,  in  accordance 
with  the  Notice  of  Civil  Penalty  issued 
under  §§  241.53  or  241.61,  if: 

(1)  You  do  not  request  a  hearing  on 
the  record  imder  §§  241.54  or  241.62; 

(2)  You  do  not  appeal  the 
determination  of  the  Administrative 
Law  Judge  to  the  Interior  Board  of  Land 
Appeals  under  §  241.73;  or 

(3)  The  Interior  Board  of  Land 
Appeals  issues  a  final  decision  for  the 
Department  under  §  241.73. 

(b)  You  must  pay  the  penalty  assessed 
in  that  order  within  30  days  of  receiving 
it,  unless  you  have  sought  judicial 


review  of  the  decision  of  the  Interior 
Board  of  Land  Appeals  under  §  241.74 
and  obtained  a  stay  &x>m  the  district 
court. 

(c)  The  order  assessing  the  penalty  is 
not  appealable. 

(d)  If  you  do  not  pay,  that  amoimt  is 
subject  to  collection  under  the 
provisions  of  §  241.77. 

§  241.76    Can  MMS  reduce  my  penalty  once 
It  is  assessed? 

Under  30  U.S.C.  1719(g),  the 
Associate  Director  for  Royalty 
Management  may  compromise  or  reduce 
civil  penalties  assessed  under  this 
section. 

§241.77    How  may  IMMS  collect  the 
penalty? 

(a)  MMS  may  use  all  available  means 
to  collect  the  penalty  including,  but  not 
limited  to: 

(1)  Requiring  the  lease  surety,  for 
amounts  owed  by  lessees,  to  pay  the 
penalty; 

(2)  Deducting  the  amount  of  the 
penalty  from  any  sums  the  United  States 
owes  to  you; 

(3)  Using  judicial  process  to  compel 
your  payment  under  30  U.S.C.  1719(k). 

(b)  If  the  Department  uses  judicial 
process,  or  if  you  appeal  to  a  Court 
under  §  241.74  and  lose,  the  Court  shall 
have  jurisdiction  to  award  the  amount 
assessed  plus  interest  assessed  from  the 
date  of  the  expiration  of  the  90-day 
period  referred  to  in  §  241.74.  The 
amount  of  any  penalty,  as  finally 
determined,  may  be  deducted  firom  any 
sum  owing  to  you  by  the  United  States. 

Criminal  Penalties 

§  241 .80  May  the  United  States  criminally 
prosecute  me  for  violations  under  mineral 
leases? 

If  you  commit  an  act  for  which  a  civil 
penalty  is  provided  at  30  U.S.C.  1719(d) 
and  §  241.60(b),  the  United  States  may 
assess  criminal  penalties  as  provided  at 
30  U.S.C.  1720,  in  addition  to  any 
authority  for  prosecution  under  other 
statutes. 

8.  The  heading  of  part  242  is  revised 
and  subparts  A  through  D  are  added  to 
part  242  to  read  as  follows. 

PART  242— ORDERS 

Subpart  A— General  Provisions 

Sec. 

242.1  What  is  the  purpose  of  this  part? 

242.2  What  leases  are  subject  to  this  part? 

242.3  What  definitions  apply  to  this  part? 

Subpart  B — Orders 

242. 100  What  is  the  purpose  of  this 
subpart? 

242.101  Who  may  issue  orders? 
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242.102  WhatmayMMS,  tribes,  or 
delegated  Skates  do  before  issuing  an 
order? 

242.103  What  does  a  Preliminary 
Determinat  on  Letter  contain? 

242.104  What  is  an  order? 

242.105  What  does  an  order  contain? 

242.106  How  (vill  MMS  and  delegated 
States  serv(  orders? 

Subpart  C— Requests  From  Indian  Lessors 
for  MMS  to  Isstle  an  Order 

242.200  What.is  the  purpose  of  this 
subpart? 

242.201  How  can  an  Indian  lessor  request 
that  MMS  i  ssue  an  order? 

242.202  What  will  MMS  do  after  it  receives 
my  request ' 

242.203  How  will  MMS  notify  me  of  its 
decision  oi  my  request  that  it  issue  an 
order? 

242.204  May  I  appeal  MMS's  decision  to 
deny  my  re  quest  to  issue  an  order? 

Subpart  D— Appeals  and  Service 

is  the  purpose  of  this 


do  I  appeal  an  order? 

do  I  exhaust  administrative 


242.300  Whatji 
subpart? 

242.301  How 

242.302  How 
remedies?  I 

242.303  How  jwill  MMS  and  delegated 
States  serv^  official  correspondence? 

242.304  Who  M  the  addressee  of  record? 

242.305  Whe4  is  official  correspondence 
considered  served? 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  39fi|B  et  seq..  2101  et  seq.;  30 
U.S.C.  181  et  siq.,  351  et  seq.,  1001  et  seq., 
1701  et  seq.;  31^  U.S.C.  9701;  43  U.S.C.  1301 
et  seq..  1331  et^eq.,  and  1801  et  seq. 

Subpart  A— general  Provisions 

§  242.1    What  is  ttie  purpose  of  ttiis  part? 

This  part  explains  how  the  Minerals 
Management  Service  (MMS)  or 
delegated  States  will  issue  orders  and 
notices  of  orders,  and  serve  official 
correspondence,  and  how  the  recipient 
of  an  order  may  appeal  that  order,  and 
exhaust  administrative  remedies. 

S  242.2    What  leases  are  subject  to  this 
part? 

This  part  applies  to  all  Federal 
mineral  leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS).  and  to  all 
federally-adininistered  mineral  leases 
on  Indian  tribal  and  individual  Indian 
mineral  owners'  lands. 

f  242.3    What  definitions  apply  to  this  part? 

Delegated  State  means  a  State  to 
which  MMS  pas  delegated  authority  to 
perform  royalty  management  functions 
pursuant  to  afi  agreement  or  agreements 
imder  regulations  at  30  CFR  part  227. 

Demand  mjeans  an  order  to  pay  issued 
under  this  pdrt. 

Designee  njeans  the  person  designated 
by  a  lessee  under  30  CFR  218.52  to 
make  all  or  p^  of  the  royalty  or  other 
payments  due  on  a  lease  on  the  lessee's 
behalf. 


Indian  /essor  means  an  Indian  tribe  or 
individual  Indian  mineral  owner  with  a 
beneficial  interest  in  a  property  that  is 
subject  to  a  lease  issued  or  administered 
by  the  Secretary  on  behalf  of  the  tribe 
or  individual  Indian  mineral  owner. 

Lessee  means  any  person  to  whom  the 
United  States,  or  the  United  States  on 
behalf  of  an  Indian  tribe  or  individual 
Indian  mineral  owner,  issues  a  lease 
subject  to  this  part,  or  any  person  to 
whom  all  or  part  of  the  lessee's  interest 
or  operating  rights  in  a  lease  subject  to 
this  part  have  been  assigned. 

Obligation  means  a  lessee's, 
designee's  or  payor's  duty  to: 

(1)  Deliver  oil  or  gas  royalty  in  kind; 
or 

(2)  Make  a  lease-related  payment, 
including  royalty,  minimum  royalty, 
rental,  bonus,  net  profit  share,  proceeds 
of  sale,  interest,  penalty,  civil  penalty, 
or  assessment. 

Payor  means  any  person  who  has 
been  assigned  or  has  assumed  the 
responsibility  to  report  and  pay 
royalties  on  its  own  behalf,  or  on  behalf 
of  another  person  for: 

(1)  Federal  oil  and  gas  leases  for 
production  before  September  1, 1996; 

(2)  Federal  mineral  leases  other  than 
oil  and  gas  leases;  or 

(3)  Leases  on  Indian  lands  subject  to 
this  part. 

Reporter  means  a  person  who  submits 
reports  for  leases  subject  to  this  part 
regardless  of  whether  that  person  has 
payment  responsibility. 

Subpart  B — Orders 

§  242.1 00    What  is  the  purpose  of  this 
subpart? 

This  subpart  explains  how  MMS  or 
delegated  States  issue  orders  and 
notices  to  lessees,  designees,  payors, 
reporters,  and  any  other  persons 
concerning  the  following  functions 
related  to  leases  subject  to  this  part: 

(a)  Reporting  production; 

(b)  Reporting,  computing,  and  paying 
royalties; 

(c)  Reporting,  computing,  and  making 
other  payments;  and 

(d)  Providing  documents  and  other 
information. 

§  242.1 01    Who  may  issue  orders? 

(a)  The  Assistant  Secretary  for  Land 
and  Minerals  Management,  the  MMS 
Director,  or  other  officials  to  whom  the 
MMS  Director  delegates  authority,  may 
issue  orders  concerning  reporting  of 
production  and  reporting  and  paying 
royalties  and  other  payments  due  imder 
leases  subject  to  this  part. 

(b)  For  States  to  whom  MMS  has 
delegated  the  authority  to  issue 
demands,  orders  and  notices  imder  30 
CFR  part  227: 


(1)  The  highest  delegated  State  official 
having  ultimate  authority  over  the 
collection  of  royalties,  or  other  State 
officials  to  whom  that  authority  has 
been  delegated,  may  issue  demands, 
orders  and  notices  (other  than  notices  to 
perform  a  restructured  accounting), 
concerning  reporting  and  paying 
royalties  and  other  payments  due  under 
any  lease  for  which  the  State  has 
delegated  authority;  and 

(2)  Only  the  highest  delegated  State 
official  having  ultimate  authority  over 
royalty  collection  may  issue  orders  to 
perform  a  restructured  accounting. 

§  242.102    What  may  MMS.  tribes,  or 
delegated  States  do  before  Issuing  an 
order? 

Before  issuing  an  order  under  this 
subpart,  MMS,  a  tribe,  or  a  delegated 
State  may  send  you  a  Preliminary 
D -termination  Letter.  MMS,  the  tribe,  or 
the  delegated  State  may  send  you  this 
letter  if  it  believes  that  you  have  not 
properly: 

(a)  Provided  information  related  to 
your  lease;  or 

(b)  Reported  or  paid  royalties  or  other 
payments  due  under  your  lease. 

§242.103    What  does  a  Preliminary 
Determination  Letter  contain? 

A  Preliminary  Determination  Letter: 

(a)  Does  not  have  mandatory  or 
ordering  language; 

(b)  Is  not  appealable  under  43  CFR 
part  4,  subpart  J; 

(c)  Will  include: 

(1)  A  description  of  the  scope  and 
conduct  of  the  audit,  review,  or 
investigation  that  led  to  the  letter; 

(2)  The  factual  findings  and  the  legal 
or  policy  basis  for  the  preliminary 
determination;  and 

(3)  Instructions  on  how  to  respond  to 
the  letter  to  attempt  to  resolve 
informally  any  disagreement  you  may 
have  with  the  preliminary 
determination. 

§242.104    What  Is  an  order? 

(a)  An  order  is  any  document  that  the 
MMS  Director,  MMS  RMP,  or  a 
delegated  State  issues  that  contains 
mandatory  or  ordering  language  that 
requires  the  recipient  to  do  any  of  the 
following  for  any  lease  subject  to  this 
subpart:  report,  compute,  or  pay 
royalties  or  other  obligations,  or  report 
production,  or  provide  documents  or 
other  information. 

(b)  Orders  include  but  are  not  limited 
to  the  following: 

(1)  A  demand  or  order  to  pay  which — 
(i)  Asserts  a  specific,  definite,  and 

quantified  amount  or  obligation  claimed 

to  be  due;  and 
(ii)  For  production  fi'om  Federal  oil 

and  gas  leases  after  September  1, 1996, 
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specifically  identifies  the  obligation  by 
lease(s),  production  month(s)  and 
monetary  amount  of  such  obligation 
claimed  to  be  due  and  ordered  to  be 
paid,  as  well  as  the  reason  or  reasons 
such  obligation  is  claimed  to  be  due,  but 
such  term  does  not  include  any  other 
communication  or  action  by  or  on 
behalf  of  MMS  or  a  delegated  State; 

(2)  Orders  to  perform  restructured 
accounting  that  MMS  or  a  delegated 
State  issues  to  a  lessee,  designee,  or 
payor  when  MMS  or  a  delegated  State 
determines  that  the  lessee,  designee  or 
payor  should  recalculate  amounts  due 
on  an  obligation  based  upon  a  finding 
that  the  lessee,  designee  or  payor  has 
made  identified  underpayments  or 
overpayments  as  demonstrated  by 
repeated,  systemic  reporting  errors  for  a 
significant  number  of  leases  or  for  a 
single  lease  for  a  significant  number  of 
reporting  months  with  the  same  type  of 
error  which  constitutes  a  pattern  of 
violations  likely  to  result  in  either 
significant  underpayments  or 
overpayments.  A  person's  admission 
that  it  has  not  complied  with  lease 
terms,  statutes  or  regulations  regarding 
the  reporting  and  payment  of  royalties 
per  se  constitutes  a  pattern  of  violations; 

(3)  Orders  to  file  a  report  related  to 
any  reporting,  royalty,  or  other  lease 
requirement  imder  30  CFR  parts  210, 
216,  218,  220,  and  250;  and 

(4)  Orders  to  provide  docimients  or 
information. 

(i)  Orders  to  perform  a  restructured 
accoimting  are  not  orders  to  provide 
documents  or  information. 

(ii)  An  order  to  provide  dociunents  or 
information  issued  imder  this  part  by 
the  MMS  Associate  Director  for  Royalty 
Management,  or  by  a  person  to  whom 
the  Associate  Director  delegates  the 
authority  to  issue  such  orders  that  are 
final  for  the  IDepartment,  is  final  for  the 
IDepartment  and  is  not  appealable  under 
43  CFR  part  4,  subpart  J. 

(c)  Orders  do  not  include: 

(1)  Non-binding  requests,  information, 
and  guidance,  such  as: 

(i)  Preliminary  Determination  Letters 
issued  under  §  242.102; 

(ii)  Advice  or  guidance  on  how  to 
report  or  pay,  including  valuation 
determinations,  unless  they  contain 
mandatory  or  ordering  language;  and 

(iii)  Policy  determinations; 

(2)  Subpoenas;  and 

(3)  Orders  to  pay  that  MMS  issues  to 
refiners  or  other  parties  involved  in 
disposition  of  royalty  taken  in  kind. 

§  242.105    What  does  an  order  contain? 

(a)  An  order  must  include: 

(1)  A  description  of  the  audit,  review, 
or  investigation  that  results  in  the  order; 

(2)  The  factual  findings  and  the  legal 
or  policy  basis  for  the  order; 


(3)  Instructions  on  how  to  comply 
with  the  order; 

(4)  Instructions  on  how  to  appeal  the 
order;  and 

(5)  A  list  specifying: 

(i)  Lessees  who  receive  notice  under 
§  242.106(b); 

(ii)  Representatives  of  any  Indian 
lessors  affected  by  the  order;  and 

(iii)  Relevant  MMS  offices,  the  Office 
of  the  Solicitor,  delegated  State  or  tribal 
offices,  and  representatives  of  States 
concerned. 

(b)  An  order  may  include  references 
to  the  Prehminary  Determination  Letter 
issued  under  §  242.102  and  any 
responses  to  that  letter. 

(c)  \n  order  to  perform  a  restructured 
accoimting  under  §  242.104(b)(2)  may 
include  an  estimate  of  additional 
royalties  due  which  MMS  or  a  delegated 
State  may  adjust  based  on  new 
information.  If  MMS  or  the  delegated 
State  adjusts  the  estimate,  it  will  send 
written  notice  to  the  recipient  of  the 
order. 

§  242.1 06    How  will  MMS  and  delegated 
States  serve  orders? 

(a)  MMS  and  delegated  States  will 
serve  orders  under  §  242.303  to  the 
address  that  you  provide  imder 
§242.304. 

(b)  If  MMS  or  a  delegated  State  serves 
an  order  to  a  designee,  as  defined  in  30 
U.S.C.  1701(23),  MMS  or  the  delegated 
State  will  notify  the  designee's  lessee(s). 
This  notification  will  be  in  the  form  of 

a  Notice  of  Order  that: 

(1)  Tells  the  lessee  that  MMS  or  the 
delegated  State  has  issued  an  order  to 
the  lessee's  designee; 

(2)  Includes  information  about  the 
designee  who  received  the  order;  and 

(3)  Is  served  at  the  same  time  and  in 
the  same  way  the  order  was  served. 

(c)  If  a  lessee  does  not  designate  a 
designee  in  writing  as  required  under  30 
CFR  218.52,  then  MMS  or  a  delegated 
State  will  serve  the  order  on  the  person 
currently  making  royalty  or  other 
payments  on  the  lessee's  behalf.  In  these 
cases: 

(1)  MMS  or  the  delegated  State  is  not 
required  to  serve  the  lessee  with  the 
Notice  of  Order  required  under 
paragraph  (b)  of  this  section;  and 

(2)  The  lessee  remains  liable  for  any 
royalty  or  other  payments  due  under  the 
order,  regardless  of  the  fact  that  MMS  or 
the  delegated  State  did  not  serve  the 
lessee  with  a  Notice  of  Order  under 
paragraph  (c)(1)  of  this  section. 


Subpart  C — Requests  from  Indian 
Lessors  for  MMS  to  Issue  an  Order 

§242.200    What  Is  ttte  purpose  of  this 
subpart? 

This  subpart  explains  how  Indian 
lessors  may  formally  request  that  MMS 
issue  an  order  to  persons  concerning  the 
reporting  of  production  and  the 
reporting  and  payment  of  royalties  and 
other  payments  due  under  their  leases. 

§242.201     How  can  an  Indian  lessor 
request  that  MMS  Issue  an  order? 

(a)  If  you  are  an  Indian  lessor,  you 
may  request  in  writing  that  MMS  issue 
an  order  to  a  lessee,  payor  or  reporter 
concerning  the  reporting  and  payment 
of  royalties  and  other  payments  due 
under  any  of  your  leases  if  you  believe 
that  royalties  or  other  lease  payments 
have  been  underpaid,  or  that  reports  are 
inaccurate. 

(b)  Your  request  must: 

(1)  Specifically  state  why  you  believe 
that  royalties  or  other  lease  payments 
have  been  underpaid,  or  that  reports  are 
inaccurate; 

(2)  Include  evidence,  including 
documents,  that  you  may  have  that 
supports  your  belief  that  royalties  or 
other  lease  payments  have  been 
underpaid,  or  that  reports  are 
inaccurate; 

(3)  Include  your  name,  address,  the 
affected  lease  number(s),  and  any  other 
information  you  may  have  that  will  help 
MMS  to  investigate  your  request, 
including  the  name  and  address  of  the 
lessee,  payor,  or  reporter  for  the  lease(s). 

(c)  If  you  are  a  tribe  with  a 
cooperative  agreement  under  §  202  of 
FOGRMA,  send  your  request  to  the 
office  designated  in  your  contract. 

(d)  Other  tribes  and  individual  Indian 
mineral  owners  must  submit  their 
requests  to  the  Office  of  Indian  Royalty 
Assistance. 

(1)  You  must  mail  your  request  to  the: 
Minerals  Management  Service,  Royalty 
Management  Program,  Office  of  Indian 
Royalty  Assistance.  MS  3010,  PO  Box 
25165,  Denver  CO  80225-0165;  or 

(2)  You  must  deliver  your  request  in 
person  at  one  of  the  following  offices: 

(i)  Minerals  Management  Service, 
Royalty  Management  Program,  Office  of 
Indian  Royalty  Assistance,  Building  85, 
Denver  Federal  Center,  Kipling  Street 
and  Sixth  Avenue,  Lakewood,  Colorado 
80225, (303)  231-3410; 

(ii)  Minerals  Management  Service, 
Royalty  Management  Program, 
Oklahoma  Indian  Royalty  Assistance, 
4013  NW  Expressway,  Suite  230, 
Oklahoma  City,  OK  73116,  (405)  879- 
6050;  or  (iii)  Departn>3nt  of  the  Interior, 
MMS,  BL\,  and  BLM  Services, 
Farmington  Indian  Minerals  Office, 
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1235  LaPlatai  Highway,  Farmington,  NM 
87401. (505)  599-8960. 

§242.202    Wkat  will  MMS  do  after  it 
receives  my  request? 

When  MMS  receives  your  request,  it 
will:  I 

(a)  Investigate  your  belief  that 
royalties  or  other  lease  payments  have 
been  underpaid,  or  that  reports  are 
inaccurate;  and 

(b)  Determine  whether  royalties  or 
other  lease  p  lyments  have  been 
underpaid,  or  whether  reports  are 
inaccurate. 

(1)  If  MMS  determines  that  royalties 
or  other  leas(  (  payments  have  been   ~ 
underpaid,  cr  that  reports  are 
inaccurate,  MMS  will  issue  an 
appropriate  ( irder. 

(2)  If  MMS  determines  that  royaltieo 
or  other  leasf  payments  have  not  been 
underpaid,  dr  that  reports  are  not 
inaccurate  as  you  allege  in  your  request, 
MMS  will  deny  your  request  and  will 
not  issue  an  prder. 

§  242.203    How  will  MMS  notify  me  of  its 
decision  on  my  request  ttiat  it  issue  an 
order? 

(a)  If  MMS  grants  yoiu-  request,  it  will 
notify  you  in  writing  of  any  order  that 


it  issues  and  will  give  you  a  copy  of  the 
order. 

(b)  If  MMS  denies  all  or  part  of  your 
request,  MMS  will  explain  why  in  a 
notice  it  will  issue  to  you.  The  notice 
also  will  tell  you  about  your  appeal 
rights  under  43  CFR  part  4,  subpart  J. 

§  242.204    May  I  appeal  MMS's  decision  to 
deny  my  request  to  issue  an  order? 

You  may  appeal  MMS's  decision  to 
deny  your  request  to  issue  an  order 
under  43  CFR  part  4,  subpart  J.  You 
must  include  with  your  appeal  a  copy 
of  your  request  and  the  notification 
MMS  gave  you  under  §  242.203(b). 

Subpart  D — Appeals  and  Service 

§242.300    What  is  the  purpose  of  this 
subpart? 

This  subpart  explains  how  the 
recipient  of  an  order  may  appeal  that 
order,  exhaust  administrative  remedies, 
and  how  MMS  or  delegated  States  will 
serve  official  correspondence. 

§  242.301    How  do  I  appeal  an  order? 

If  you  receive  an  order,  you  may 
app>eal  that  order  under  43  CFR  part  4, 
subpart  J. 


§  242.302    How  do  I  exhaust  administrative 
remedies? 

If  you  receive  an  order,  you  must 
appeal  that  order  to  the  Interior  Board 
of  Land  Appeals  (IBLA)  to  exhaust 
administrative  remedies  (43  CFR  part  4, 
subpart })  unless  the  Assistant  Secretary 
for  Land  and  Minerals  Management  or 
IBLA  makes  the  order  immediately 
effective  under  43  CFR  part  4, 
notwithstanding  an  appeal. 

§  242.303    How  will  MMS  and  delegated 
States  serve  official  correspondence? 

(a)  MMS  and  delegated  States  will 
serve  official  correspondence  using  a 
method  that  provides  for  receipt 
confirming  delivery,  such  as:  certified 
mail,  overnight  delivery  service,  or 
personal  service. 

(b)  For  purposes  of  this  subpart, 
official  correspondence  includes  all 
orders  that  are  appealable  under  30  CFR 
part  242. 

§  242.304    Who  Is  the  addressee  of  record? 

The  addressee  of  record  for  each  type 
of  official  correspondence  is  shown  in 
the  following  table: 


For  (»rrespondence  atx)ut: 


The  addressee  of  record  is: 


And: 


(a)  A  refiner  o^  oftier  party  involved  in  disposi- 
tion of  Federal  royalty  tal<en  in  kind. 


(b)  Any  persofi  required  to  report  energy  and 
mineral  resources  removed  from  Federal 
and  Indian  leases  to  the  RMP  Production 
Accounting  «rxj  Auditing  System. 

(c)  Onshore  Federal  leases  


(d)  Indian  leases 


(e)  OtfstTore  leases 

(f)  Reviews  arjd  audits  of  lessee,  designee,  re- 
porter or  pajor  records. 


(g)  Reporting  i  on  the  "Report  of  Sales  and 
Royalty  Rentittance"  (Form  MMS-2014). 


(h)  Remittances  regarding  rental  and  txjnuses 
from  nonproducing  Federal  leases. 


The  position  title,  department  name  and  ad-  The  refiner  or  other  party  must  notify  MMS  in 
dress,  or  individual  name  and  address  in  writing  of  all  addressee  changes, 
the  executed  royalty  sale  contract;  or  a  dif- 
ferent position  title,  department  name,  and 
address,  or  individual  name  and  address 
that  ttie  refiner  or  other  party  under  the  exe- 
cuted royalty  sale  contract  identifies  in  writ- 
ing for  t}illing  purposes. 

The   most   recent   position   title,   department    The  reporter/  payor  must  notify  RMP,  in  writ- 
name  arxJ  address,  or  individual  name  and       ing,  of  any  addressee  changes, 
address  ttiat  RMP  has  in  its  records  for  the 
reporter/payor. 

The  current  lessee The  lessee  must  notify  BLM  of  any  addressee 

changes. 

The  current  lessee The  lessee  must  notify  BIA  of  any  addressee 

changes. 

The  current  lessee The   lessee   must  notify   OMM   of   any   ad- 
dressee changes. 

The  position  title,  department  name  and  ad-  The  lessee,  designee,  reporter  or  payor  must 
(kess,  or  individual  name  and  address  tfie  notify  MMS  of  any  addressee  changes, 
lessee,  designee,  reporter  or  payor  identi- 
fies in  writing  at  the  initiation  of  the  audit;  or 
the  most  recent  addressee  that  the  lessee, 
designee,  reporter  or  payor  specified  in  writ- 
ing. 

The  most  recent  position  title,  department 
name  arxj  address,  or  individual  name  and 
address  that  the  lessee,  designee,  reporter 
or  payor  identifies  in  writing. 

The  most  recent  position  title,  department 
name  and  address,  or  individual  name  and 
address  maintained  in  RMP  records. 


The  lessee,  designee,  reporter  or  payor  is  re- 
sponsible for  notifying  RMP  in  writing  of  any 
addressee  changes. 


The  lessee,  designee,  reporter  or  payor  is  re- 
sponsit)le  for  notifying  RMP  in  writing  of  any 
addressee  changes. 
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For  correspondence  about: 


The  addressee  of  record  is: 


And: 


(i)  Orders,  demands,  invoices,  or  decisions, 
and  other  actions  identified  with  lessees, 
designees,  reporters  or  payors  reporting  to 
the  RMP  Auditing  and  Financial  System  not 
identified  in  paragraphs  (a)  tiirough  (h)  of 
this  section. 


The  position  tifle,  department  name  and  ad- 
dress or  individual  name  and  address  for 
the  lessee,  designee,  reporter  or  payor 
identified  on  the  most  recent  Payor  Con- 
firmation Report  (Report  No.  ARR  290R)  of 
a  Payor  Information  Form  (PIF)  (Form 
MI^S-4025  or  Form  MMS-4030)  that  Rt«IP 
returned  to  the  lessee,  designee,  reporter  or 
payor. 


See  30  CFR  210.51. 


(j)  If  official  correspondence  relates  to 
more  than  one  category  identified  in 
paragraphs  (a)  through  (i)  of  this  section, 
then  MMS  or  the  delegated  State  may 
serve  the  correspondence  on  any  one 
category  of  affected  party. 

§  242.305    When  is  official  correspondence 
considered  served? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  official 
correspondence  is  considered  served  on 
the  date  that  it  is  received  at  the  address 
of  record  under  §  242.304.  A  receipt 
from  any  person  at  the  address  of  record 
is  evidence  that  the  correspondence  was 
received.  If  official  correspondence  is 
served  by  more  than  one  method,  the 
date  of  service  is  the  earliest  date  it  is 
received  by  a  method  authorized  under 
§  242.303(a). 

(b)  If  MMS  or  a  delegated  State  caimot 
deUver  the  official  correspondence  after 
reasonable  effort  to  the  addressee  of 
record  under  §242.304,  official 
correspondence  is  deemed  to  have  been 
constructively  served  7  days  after  the 
date  that  MMS  or  a  delegated  State 
mailed  the  document.  This  provision 
covers  such  situations  as  nondelivery 
because: 

(1)  The  addressee  has  moved  without 
providing  a  forwarding  address  in 
writing  to  MMS  as  required  under 
§242.304; 

(2)  The  forwarding  order  expired; 

(3)  Delivery  was  expressly  refused;  or 

(4)  The  official  correspondence  was 
unclaimed  and  U.S.  Postal  Service 
authorities  verify  MMS's  attempt  to 
deliver. 

9.- Part  243  is  revised  to  read  as 
follows: 

PART  24&--SUSPENSIONS  PENDING 
APPEAL  AND  BONDING— ROYALTY 
MANAGEMENT  PROGRAM 

Subpart  A— General  Provisions 

Sec. 

243.1  What  is  the  purpose  of  this  part? 

243.2  What  leases  are  subject  to  this  part? 

243.3  What  definitions  apply  to  this  part? 

243.4  Who  must  post  a  bond  or  other  surety 
instrument  or  demonstrate  Bnancial 
solvency  under  this  part  to  suspend 
compliance  with  an  order? 


243.5  May  another  person  post  a  bond  or 
other  surety  instrument  or  demonstrate 
financial  solvency  on  my  behalf? 

243.6  When  must  I  or  another  p>erson  meet 
the  bonding  or  financial  solvency 
requirements  under  this  part? 

243.7  What  must  a  person  do  when  posting 
a  bond  or  other  surety  instrument  or 
demonstrating  fmancial  solvency  on 
behalf  of  an  appellant? 

243.8  When  will  MMS  suspend  my 
obligation  to  comply  with  an  order? 

243.9  Will  MMS  continue  to  suspend  my 
obligation  to  comply  with  an  order  if  I 
appeal  to  a  Federal  court? 

243.10  When  will  MMS  initiate  collection 
actions  against  a  bond  or  other  surety 
instrument  or  the  f)erson  demonstrating 
financial  solvency? 

243.11  Ivlay  I  appeal  the  MMS  bond- 
approving  officer's  determination  of  my 
surety  amount  or  financial  solvency? 

243.12  May  I  substitute  financial  solvency 
for  a  bond  posted  before  the  effective 
date  of  this  rule? 

Subpart  B — Bonding  Requirements 

243.100  What  standards  must  my  MMS- 
specified  surety  instrument  meet? 

243.101  How  will  MMS  determine  my  bond 
or  other  surety  instrument  amount? 

Subpart  C — Financial  Solvency 
Requlrenients 

243.200  How  do  I  demonstrate  financial 
solvency? 

243. 201  How  will  MMS  determine  if  I  am 
financially  solvent? 

243.202  When  will  MMS  monitor  my 
financial  solvency? 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  etseq.,  351  etseq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Subpart  A— General  Provisions 

§  243.1    What  Is  the  purpose  of  this  part? 

This  part  explains  how  a  lessee  or 
recipient  of  an  order  may  suspend 
compliance  with  an  order  that  the 
lessee,  its  designee,  or  the  recipient  of 
an  order  has  appealed  under  43  CFR 
part  4,  subpart  J,  or  30  CFR  part  208, 
and  when  a  bond  or  other  surety  must 
be  submitted  or  a  party  may 
demonstrate  financial  solvency. 


S  243.2    What  leases  are  subject  to  this 
part? 

This  part  applies  to  all  Federal 
mineral  leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS),  and  to  all 
federally-administered  mineral  leases 
on  Indian  tribal  and  individual  Indian 
mineral  owners'  lands. 

§  243.3    What  definitions  apply  to  this  part? 

Assessment  means  any  fee  or  charge 
levied  or  imposed  by  the  Secretary  or  a 
delegated  State  other  than: 

(1)  The  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share  or  proceed  of  sale; 

(2)  Any  interest;  or 

(3)  Any  civil  or  criminal  penalty. 
Designee  means  the  person  designated 

by  a  lessee  under  30  CFR  218.52  to 
make  all  or  part  of  the  royalty  or  other 
payments  due  on  a  lease  on  the  lessee's 
behalf 

Lessee  means  any  person  to  whom  the 
United  States,  or  the  United  States  on 
behalf  of  an  Indian  tribe  or  individual 
Indian  mineral  owner,  issues  a  lease 
subject  to  this  subpart,  or  any  person  to 
whom  all  or  part  of  the  lessee's  interest 
or  operating  rights  in  a  lease  subject  to 
this  subpart  has  been  assigned. 

MMS  bond-approving  officer  means 
the  Associate  Director  for  Royalty 
Management  or  an  official  to  whom  the 
Associate  Director  delegates  that 
responsibility. 

MMS-specified  surety  instrument 
means  an  MMS-specified  administrative 
appeal  bond,  an  MMS-specified 
irrevocable  letter  of  credit,  a  Treasury 
book-entry  bond  or  note,  or  a  financial 
institution  book-entry  certificate  of 
deposit. 

Notice  of  order  means  the  notice 
under  30  CFR  part  242  that  MMS  or  a 
delegated  State  provides  to  a  lessee 
stating  that  MMS  or  the  delegated  State 
has  issued  an  order  to  the  lessee's 
designee. 

Order  means  an  order  to  pay  a 
monetary  obligation  appealable  under 
43  CFR  part  4,  subpart  J,  or  30  CFR  part 
208. 

Person  means  any  inaividual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture. 
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Self-bond  means  an  MMS-approved 
demonstration  of  financial  solvency 
under  this  pirt. 

f  243.4    Who  must  post  a  bond  or  ottter 
surety  Instrument  or  demonstrate  financial 
solvency  under  ttiis  part  to  suspend 
compliance  with  an  order? 

(a)  If  you  appeal  under  43  CFR  part  4, 
subpart  J  or  30  CFR  part  208,  an  order 
that  requires  you  to  make  a  payment, 
and  you  want  to  suspend  compliance 
with  that  order,  you  must  post  a  bond 
or  other  surety  instrument  or 
demonstrate  financial  solvency  under 
this  part,  excfcpt  as  provided  in 
paragraphs  Oi)  and  (c)  of  this  section. 

(b)  You  neid  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section  if  the:  order  is  an  assessment. 

(c)  You  neid  not  meet  the 
reqmrement^  of  paragraph  (a)  of  this 
section  if  another  person  agrees  to  fulfill 
these  requirements  on  your  behalf  under 
§243.5. 

}  243.5    May  another  person  post  a  bond  or 
other  surety  Instrument  or  demonstrate 
financial  solvency  on  my  t>ehalf? 

Any  other  person,  including  a 
designee,  pajor.  or  affiliate,  may  post  a 
bond  or  odief  surety  instrument  or 
demonstrate  their  financial  solvency 
under  this  part  on  behalf  of  an  appellant 
required  to  post  a  bond  or  other  svuety 
instrument  u|ider  §  243.4(a). 

§  243.6    When  must  I  or  another  person 
meet  the  bonding  or  financial  solvency 
requirements  under  this  part? 

If  you  must  meet  the  bonding  or 
financial  soltency  requirements  under 
§  243.4,  or  if  another  person  is  meeting 
your  bonding  or  financial  solvency 
requirements,  then  you  or  the  other 
person  must  jpost  a  bond  or  other  surety 
instrument  of  demonstrate  financial 
solvency  witjiin  60  days  of  your  receipt 
of  the  order  (Jr  the  Notice  of  Order. 

$  243.7    What  must  a  person  do  when 
posting  a  l>ond  or  other  surety  instrument 
or  demonstraf  ng  financial  solvency  on 
behalf  of  an  appellant? 

If  you  are  another  person  assuming  an 
appellant's  rtsponsibility  to  post  a  bond 
or  other  surety  instrument  or 
demonstratidg  financial  solvency  under 
§  243.5,  you:l 

(a)  Must  notify  MMS  in  writing  at  the 
address  specified  in  §  243.200(a]  that 
you  are  assutiing  the  appellant's 
responsibility  under  this  part; 

(b)  May  not  assert  that  you  eire  not 
otherwise  liable  for  royalties  or  other 
payments  under  30  U.S.C.  1712(a),  or 
any  other  theory,  as  a  defense  if  MMS 
calls  your  bopd  or  requires  you  to  pay 
based  on  yoijr  demonstration  of 
financial  solvency;  and 


(c)  May  end  your  voluntarily-assumed 
responsibility  for  either  posting  a  bond 
or  other  surety  instnmient  under  this 
part  on  behalf  of  the  appellant  only  after 
the  appelleuit  either  pays  or  posts  a  bond 
or  other  surety  instrument  or 
demonstrates  financial  solvency  under 
this  part. 

§243.8    When  will  MIMS  suspend  my 
obligation  to  comply  with  an  order? 

(a)  Federal  leases.  For  orders  appealed 
under  43  CFR  part  4,  subpart  J, 
regarding  the  payment  and  reporting  of 
royalties  and  other  payments  due  from 
Federal  mineral  leases  onshore  and  on 
theOCS: 

(1)  If  the  amount  imder  appeal  is  less 
than  $10,000  or  does  not  require 
payment  of  a  specified  amount,  MMS 
will  suspend  your  obligation  to  comply 
with  the  order.  MMS  will  use  the  lease 
surety  posted  vvdth  the  Bureau  of  Land 
Management  for  onshore  leases,  and 
MMS  for  OCS  leases,  as  collateral  for 
the  obligation; 

(2)  If  the  amount  under  appeal  is 
$10,000  or  more,  MMS  will  suspend 
your  obligation  to  comply  with  that 
order  if  you: 

(i)  Submit  an  MMS-specified  surety 
instrument  under  subpart  B  within  a 
time  period  MMS  prescribes;  or 

(ii)  Demonstrate  financial  solvency 
under  subpart  C  of  this  part. 

(3)  MMS  may  inform  you  that  it  will 
not  suspend  your  obligation  to  comply 
vsrith  the  order  because  suspension 
would  harm  the  interests  of  the  United 
States. 

(b)  Indian  leases.  For  orders  appealed 
under  43  CFR  part  4,  subpart  J, 
regarding  the  payment  and  reporting  of 
royalties  and  other  payments  due  fi'om 
Indian  mineral  leases  subject  to  this 
part: 

(1)  If  the  amoimt  under  appeal  is  less 
than  $1 ,000  or  does  not  require 
payment,  MMS  will  suspend  your 
obligation  to  comply  with  the  order. 
MMS  will  use  the  lease  surety  posted 
with  the  Bureau  of  Indian  Affairs  as 
collateral  for  the  obligation; 

(2)  If  the  amoimt  under  appeal  is 
$1,000  or  more,  MMS  will  suspend  your 
obligation  to  comply  with  that  order  if 
you  submit  an  MMS-specified  surety 
instrument  under  subpart  B  within  a 
time  period  MMS  prescribes. 

(3)  MMS  may  inform  you  that  it  will 
not  suspend  your  obUgation  to  comply 
with  the  order  because  suspension 
would  harm  the  interests  of  the  United 
States  or  the  Indian  lessor. 

(c)  Nothing  in  this  part  prohibits  you 
from  paying  any  demanded  amount  or 
complying  with  any  other  requirement 
pending  appeal.  However,  voluintarily 
paying  any  demanded  amount  or 


otherwise  complying  with  any  other 
requirement  when  suspension  of  an 
order  is  otherwise  available  under  these 
rules  does  not  create  judicially 
reviewable  final  agency  action  under  5 
U.S.C.  704. 

§  243.9    Will  MMS  continue  to  suspend  my 
obligation  to  comply  with  an  order  If  i 
appeal  to  a  Federal  court? 

(a)  If  you  seek  judicial  review  of  an 
IBLA  decision  or  other  final  action  of 
the  Department  of  the  Interior  regarding 
an  order,  MMS  will  suspend  your 
obligation  to  comply  with  that  order 
pending  judicial  review  if  you  continue 
to  meet  the  requirements  of  this  part. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  MMS  may 
decide  that  it  will  not  suspend  your 
obligation  to  comply  with  an  order.  The 
Department  will  notify  you  in  writing  of 
that  decision  and  state  the  reasons  for 
that  decision. 

§  243.1 0    When  will  MMS  initiate  collection 
actions  against  a  bond  or  other  surety 
Instrument  or  the  person  demonstrating 
financial  solvency? 

If  you  maintain  a  bond  or  an  MMS- 
specified  surety  instrument  or  have 
demonstrated  financial  solvency,  or  if 
another  person  maintains  a  bond  or 
other  surety  instrument  or  demonstrates 
financial  solvency  on  your  behalf,  for  an 
appeal  of  an  order  under  this  part,  MMS 
may  initiate  collection  actions  against 
the  bond  or  other  surety  instrument  or 
the  person  demonstrating  financial 
solvency: 

(a)  If  the  IBLA,  the  Director  of  the 
Office  of  Hearings  and  Appeals,  an 
Assistant  Secretary,  or  the  Secretary 
decides  your  appeal  adversely  to  you, 
and  you  do  not  pay  the  amount  due  or 
pursue  judicial  review  within  30  days  of 
the  decision; 

(b)  If  a  coiul  of  competent  jurisdiction 
issues  a  final  non-appealable  decision 
adverse  to  you,  and  you  do  not  pay  the 
amount  due  within  30  days  of  the 
decision; 

(c)  If  you  do  not  increase  the  amount 
of  your  bond  or  other  surety  instrument 
as  required  imder  §  243.101(b),  or 
otherwise  fail  to  maintain  an  adequate 
surety  instnunent  in  effect,  and  you  do 
not  pay  the  amount  due  under  the  order 
within  30  days  of  notice  from  MMS 
under  §  243.101(b); 

(d)  If  the  MMS  bond-approving  officer 
determines  that  you  are  no  longer 
financially  solvent  under  §  243.202(c), 
and  you  do  not  pay  the  order  amount  or 
post  a  bond  or  other  MMS-specified 
siu^ty  instrument  imder  subpart  B 
within  30  days  of  that  determination. 
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§  243.1 1    May  I  appeal  the  MMS  bond- 
approving  officer's  determination  of  my 
surety  amount  or  financial  solvency? 

Any  decision  on  your  surety  amount 
under  subpart  B  or  your  financial 
solvency  under  subpart  C  is  final  and  is 
not  subject  to  appeal  under  43  CFR  part 
4,  subpart  J. 

§  243.12    May  I  substitute  financial 
solvency  for  a  bond  posted  before  the 
effective  date  of  this  rule? 

If  you  appealed  an  order  before  the 
effective  date  of  this  rule  and  you 
submitted  dn  MMS-specified  surety 
instrument  to  suspend  compliance  with 
that  order,  you  may  replace  the  surety 
with  a  demonstration  of  financial 
solvency  under  this  part  when  the 
surety  instnmient  is  due  for  renewal. 

Subpart  B — Bonding  Requirements 

§  243.1 00    What  standards  must  my  MMS- 
specified  surety  instrument  meet? 

(a)  An  MMS-specified  surety 
instrument  must  be  in  a  form  specified 
in  MMS  instructions.  MMS  will  provide 
you  with  written  information  and 
standard  forms  for  MMS-specified 
surety  instrument  requirements. 

(b)  MMS  v«ll  use  a  bank-rating 
service  to  determine  whether  a  financial 
institution  has  an  acceptable  rating  to 
provide  a  surety  instnunent  adequate  to 
indemnify  the  lessor  fi'om  loss  or 
damage. 

(1)  Administrative  appeal  bonds  must 
be  issued  by  a  qualified  surety  company 
which  the  Department  of  the  Treasury 
has  approved. 

(2)  Irrevocable  letters  of  credit  or 
certificates  of  deposit  must  be  from  a 
financial  institution  acceptable  to  MMS 
with  a  minimum  1-year  period  of 
coverage  subject  to  automatic  renewal 
up  to  5  years. 

§  243.101    How  will  MMS  determine  my 
bond  or  other  surety  instrument  amount? 

(a)  The  MMS  bond-approving  officer 
may  approve  your  surety  if  he  or  she 
determines  that  the  amount  is  adequate 
to  guarantee  payment.  The  amount  of 
your  surety  may  vary  depending  on  the 
form  of  the  surety  and  how  long  the 
surety  is  effective. 

(1)  The  amount  of  the  MMS-specified 
siu«ty  instrument  must  include  the 
principal  amoimt  owed  under  the  order 
plus  any  accrued  interest  MMS 
determines  is  owed  plus  projected 
interest  for  a  1-year  period. 

(2)  Treasury  book-entry  bonds  or 
notes  amounts  must  be  equal  to  at  least 
120  percent  of  the  required  surety 
amoimt. 

(b)  If  your  appeal  is  not  decided 
within  1  year  from  the  date  your  appeal 
is  filed,  you  must  increase  the  surety 


amount  to  cover  additional  estimated 
interest  for  another  1-year  period 
annually  on  the  date  your  appeal  was 
filed.  N/D^S  will  determine  the 
additional  estimated  interest  and  notify 
you  of  the  amount  so  you  can  amend 
your  surety  instrument. 

(c)  You  may  submit  a  single  surety 
instrument  that  covers  multiple  appeals 
of  orders,  and  you  may  add  new 
amounts  under  appeal  or  remove 
amounts  that  have  been  adjudicated  in 
your  favor  or  that  you  have  paid  if  you 
amend  the  single  surety  instrument 
annually  on  the  date  you  filed  your  first 
appeal.  However,  you  must  submit  a 
separate  siu«ty  instrument  for  new 
amounts  under  appeal  until  those  new 
appeals  are  covered  by  the  single  surety 
instrvunent  during  the  annual 
amendment. 

Subpart  C— Financial  Solvency 
Requirements 

§  243.200    How  do  I  demonstrate  financial 
soh/ency? 

(a)  To  demonstrate  financial  solvency 
under  this  part,  you  must  submit  an 
audited  consolidated  balance  sheet,  and 
up  to  3  years  of  tax  returns  if  requested 
by  the  MMS  bond-approving  officer,  to 
the  Minerals  Management  Service,  Debt 
Collection  Section  using: 

(1)  The  U.S.  Postal  Service  or  private 
delivery  at  P.O.  Box  5760,  MS  3031, 
Denver,  CO  80217-5760;  or 

(2)  Courier  or  overnight  delivery  at 
MS  3031,  Denver  Federal  Center,  Bldg. 
85,  Room  A-212,  Denver,  CO  80225- 
0165. 

(b)  You  must  submit  an  audited 
consolidated  balance  sheet  annually, 
and  additional  aimual  tax  retiuns  if 
requested,  on  the  date  MMS  first 
determined  that  you  demonstrated 
financial  solvency  as  long  as  you  have 
active  appeals,  or  whenever  MMS 
requests. 

(c)  If  you  demonstrate  financial 
solvency  in  the  current  calendar  year, 
you  are  not  required  to  redemonstrate 
financial  solvency  for  new  appeals  of 
orders  during  that  calendar  year  unless 
you  file  for  protection  imder  any 
provision  of  the  U.S.  Bankruptcy  Code 
(Title  11,  U.S.C),  or  MMS  noUfies  you 
that  you  must  redemonstrate  financial 
solvency. 

§  243.201    How  will  MMS  determine  if  I  am 
financially  solvent? 

(a)  The  MMS  bond-approving  officer 
will  determine  your  financial  solvency 
by  examining  your  total  net  worth, 
including,  as  appropriate,  the  net  worth 
of  your  affiliated  entities. 

(b)  If  your  net  worth,  minus  the 
amount  MMS  would  require  as  surety 


under  subpart  B  for  all  orders  you  have 
appealed  is  greater  than  $300  milUon. 
you  are  presumptively  deemed 
financially  solvent,  and  MMS  will  not 
require  you  to  post  a  bond  or  other 
surety  instrument. 

(c)  If  your  net  worth,  minus  the 
amount  MMS  would  require  as  surety 
under  subpart  B  for  all  orders  you  have 
appealed  is  less  than  $300  million,  you 
must  submit  the  following  to  the  MMS 
Debt  Collection  Section  by  one  of  the 
methods  in  §  243.200(a): 

(1)  A  written  request  asking  MMS  to 
consult  a  business-information,  or 
credit-reporting  service  or  program  to 
determine  your  financial  solvency;  and 

(2)  A  nonrefundable  $50  processing 
fee. 

(i)  You  must  pay  the  processing  fee  to 
by  Electronic  Funds  Transfer  using  the 
Federal  Reserve  Communications 
System  (FRCS)  link  to  the  Financial 
Service  Fedwire  Deposit  System  unless 
you  request  and  MMS  authorizes 
payment  by  check  or  an  alternative 
method  before  the  date  the  processing 
fee  is  due.  Include  with  the  payment: 

(A)  Your  taxpayer  identification 
number; 

(B)  Your  payor  identification  number, 
if  appUcable;  and 

(CJ  The  Interior  Board  of  Land 
Appeals  or  Interior  Board  of  Contract 
Appeals  Docket  Number  for  the  order 
you  appealed,  the  number  of  the  order, 
the  bill  number,  or  any  other  applicable 
identification  of  the  order  that  you 
appealed. 

(ii)  You  must  submit  the  fee  with  your 
request  under  paragraph  (c)(1)  of  this 
section,  and  then  annually  on  the  date 
MMS  first  determined  that  you 
demonstrated  financial  solvency,  as 
long  as  you  are  not  able  to  demonstrate 
financial  solvency  imder  paragraph  (a) 
of  this  section  and  you  have  active 
appeals. 

(d)  If  you  request  that  MMS  consult  a 
business-information  or  credit-reporting 
service  or  program  under  paragraph  (c) 
of  this  section: 

(1)  MMS  will  use  criteria  similar  to 
that  which  a  potential  creditor  would 
use  to  lend  an  amount  equal  to  the  bond 
or  other  surety  instrument  MMS  would 
require  under  subpart  B; 

(2)  For  MMS  to  consider  you 
financially  solvent,  the  business- 
information  or  credit -reporting  service 
or  program  must  demonstrate  your 
degree  of  risk  as  low  to  moderate: 

U)  If  the  MMS  bond-approving  officer 
determines  that  the  business- 
information  or  credit-reporting  service 
or  program  information  demonstrates 
your  financial  solvency  io  MMS's 
satisfaction,  the  MMS  bund-approving 
officer  will  not  require  you  to  post  a 


1990 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Proposed  Rules 


bond  or  other  surety  instrument  under 
subpart  B;  j 

(ii)  If  the  MMS  bond-approving  officer 
determines  that  the  business- 
informationjor  credit-reporting  service 
or  program  Information  does  not 
demonstrate  your  financial  solvency  to 
MMS's  satifflaction,  the  MMS  bond- 
approving  officer  will  require  you  to 
post  a  bond  or  other  surety  instrument 
under  subpjxt  B  or  pay  the  obligation. 

§  243.202    wihen  will  MMS  monitor  my 
financial  solvency? 

(a)  If  you  are  presumptively 
financially  Solvent  imder  §  243.201(b), 
MMS  will  djetermine  your  net  worth  as 
described  u<ider  §§  243.201(b)  and  (c)  to 
evaluate  yoikr  financial  solvency  at  least 
annually  on  the  date  MMS  first 
determined  that  you  demonstrated 
financial  solvency  as  long  as  you  have 
active  appeals  and  each  time  you  appeal 
a  new  order 

(b)  If  you  requested  that  MMS  consult 
a  business-information  or  credit- 
reporting  service  or  program  under 

§  243.201  (c)l  MMS  will  consult  a  service 
or  program  tnnually  as  long  as  you  have 
active  appeals  and  each  time  you  appeal 
a  new  order 

(c)  If  the  MMS  bond-approving  officer 
determines  |hat  you  are  no  longer 
financially  Solvent,  you  must  post  a 
bond  or  oth^r  MMS-specified  surety 
instrument  under  subpart  B. 

PART  250-^IL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

10.  The  authority  citation  for  part  250 
continues  tc  read  as  follows: 

Authority:  13  U.S.C.  1331.  et  seq. 

10a.  Section  250.1409  is  revised  to 
read  as  follc^s: 

§  250.1409    What  are  my  appaal  rights? 

(a)  When  Vou  receive  the  Reviewing 
Officer's  finpl  decision,  you  have  60 
days  to  either  pay  the  penalty  or  file  an 
appeal  in  aci:ordance  with  30  CFR  part 
290. 

(b)  If  you  pie  an  appeal,  you  must 
submit  to  the  Regional  Adjudication 
Office  in  the  Region  where  the  penalty 
was  assessed,  a  surety  bond  in  the 
amount  of  tke  penalty.  Instructions  on 
submitting  libe  surety  bond  will  be 
included  in  jthe  Reviewing  Officer's 
final  decision. 

(1)  In  the  Alternative,  you  may  notify 
the  Regional  Adjudication  Office  in  the 
Region  where  the  penalty  was  assessed, 
that  you  waiit  your  lease-specific/ 
areawide  bond  on  file  to  be  used  to 
cover  the  p^alty  amount. 

(2)  The  Regional  Director  may 
determine  tkat  additional  security  (i.e., 


security  in  excess  of  your  lease-specific/ 
areawide  bond)  is  necessary  to  ensure 
sufficient  coverage  during  an  appeal.  If 
additional  security  is  required,  the 
Regional  Director  will  require  that  the 
appellant  post  the  supplemental  bond 
with  the  regional  office  in  a  manner 
consistent  with  the  regulations 
established  for  supplemental  bonding  in 
§  256.53(d)  through  (f).  If  the  Regional 
Director  determines  the  specific  appeal 
should  be  covered  by  a  lease-specific 
abandonment  accoimt  then  the 
appellant  will  establish  an  account 
consistent  with  the  rules  and 
regulations  established  in  §  256.56. 

(c)  If  you  do  not  either  pay  the  penalty 
or  file  a  timely  appeal,  MMS  will  take 
one  or  more  of  the  following  actions: 

(1)  MMS  will  collect  the  amount  you 
were  assessed,  plus  interest,  late 
payment  charges,  and  other  fees  as 
provided  by  law,  fi-om  the  date  of 
assessment  imtil  the  date  MMS  receives 
payment; 

(2)  MMS  may  initiate  additional 
enforcement,  including,  if  appropriate, 
cancellation  of  the  lease,  right-of-way, 
license,  permit,  or  approval,  or  the 
forfeiture  of  a  bond  under  this  part;  or 

(3)  MMS  may  bar  you  from  d!oing 
further  business  with  the  Federal 
Government  according  to  Executive 
Orders  12549  and  12689,  and  §  2455  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994,  31  U.S.C.  6101.  The 
Department  of  the  Interior's  regulations 
implementing  these  authorities  are 
found  at  43  CFR  part  62,  subpart  D. 

11.  Part  290  of  subchapter  C  is 
transferred  to  subchapter  B  and  is 
revised  to  read  as  follows: 

PART  290— OFFSHORE  MINERALS 
MANAGEMENT  APPEAL 
PROCEDURES 

290.1  What  is  the  purpose  of  this  part? 

290.2  Who  may  appeal? 

290.3  What  is  the  time  limit  for  filing  an 
appeal? 

290.4  How  do  1  file  an  appeal? 

290.5  How  del  pay  my  processing  fee 

290.6  How  will  MMS  notify  me  ofits  action 
on  my  request? 

290.7  What  is  the  filing  date  for  my  appeal? 

290.8  Can  I  obtain  an  extension  for  filing 
documents? 

290.9  Are  informal  resolutions  permitted? 

290.10  Do  I  have  to  comply  with  the 
decision  or  order  while  my  appeal  is 
pending? 

290.11  How  do  I  exhaust  my  administrative 
remedies? 

Authority:  5  U.S.C.  301  et  seq.;  43  U.S.C. 
1331  et  seq. 

§  290.1    What  is  the  purpose  of  this  part? 
The  purpose  of  this  part  is  to  explain 
the  procedures  for  appeals  of  Minerals 


Management  Service  (MMS)  Offshore 
Minerals  Management  (OMM)  decisions 
and  orders  issued  under  subchapter  B. 

§  290.2    Who  may  appeal? 

If  you  are  adversely  affected  by  an 
OMM  official's  final  decision  or  order 
issued  imder  30  CFR  subchapter  B,  you 
may  appeal  that  decision  or  order  to  the 
Interior  Board  of  Land  Appeals  (IBLA). 
Your  appeal  must  conform  with  the 
procedures  found  in  this  part  and  43 
CFR  part  4.  A  request  for 
reconsideration  of  an  MMS  decision 
concerning  a  lease  bid,  authorized  in  30 
CFR  256.47(e)(3)  and  281.21(a)(1),  or  a 
deep  water  field  determination, 
authorized  in  30  CFR  203.79(a)  and  30 
CFR  260.110(d)(2),  is  not  subject  to  the 
procedures  found  in  this  part. 

S  290.3    What  is  the  time  limit  for  filing  an 
appeal? 

You  must  file  your  appeal  within  60 
days  after  you  receive  OMM's  final 
decision  or  order.  The  60-day  time 
period  supersedes  the  time  period 
provided  in  43  CFR  4.411(a).  A  decision 
or  order  is  received  on  the  date  you  sign 
a  receipt  confirming  delivery  or,  if  there 
is  no  receipt,  the  date  otherwise 
documented. 

§  290.4    How  do  I  file  an  appeal? 

For  your  appeal  to  be  filed,  MMS 
must  receive  all  of  the  following  within 
60  days  after  you  receive  the  decision  or 
order: 

(a)  A  written  Notice  of  Appeal 
together  with  a  copy  of  the  decision  or 
order  you  are  appealing  in  the  office  of 
the  OMM  officer  that  issued  the 
decision  or  order.  You  cannot  extend 
the  60-day  period  for  that  office  to 
receive  your  Notice  of  Appeal;  and 

(b)  A  nonrefundable  processing  fee  of 
$150.00  paid  under  §  290.5.  You  cannot 
extend  the  60-day  period  for  payment  of 
the  processing  fee. 

§  290.5    How  do  I  pay  my  processing  fee? 

(a)  You  must  pay  the  processing  fee  to 
the  MMS  DRD  by  Electronic  Funds 
Transfer  using  the  Federal  Reserve 
Communications  System  (FRCS)  link  to 
the  Financial  Service  Fedwire  Dteposit 
System  unless  you  request  and  K^S 
authorizes  payment  by  check  or  an 
alternative  method  before  the  date  the 
processing  fee  is  due.  Include  with  the 
payment: 

(1)  Your  taxpayer  identification 
number;  and 

(2)  The  number  of  the  decision  or 
order,  or  any  other  applicable 
identification  of  the  decision  or  order 
that  you  are  appealing. 

(b)  MMS  may  grant  a  fee  waiver  or  fee 
reduction  in  extraordinary 
circumstances. 
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(c)  To  request  a  waiver  or  reduction 
you  must: 

(1)  Send  a  written  request  to  the  MMS 
DRD  when  you  send  your  Notice  of 
Appeal. 

(2)  Demonstrate  in  your  request  that 
you  are  unable  to  pay  the  fee  or  that 
payment  of  the  fee  would  impose  an 
undue  hardship  upon  you. 

§  290.6    How  will  MMS  notify  me  of  its 
action  on  my  request? 

The  MMS  DRD  will  send  you  a 
written  decision  granting  or  denying 
yovu  request. 

(a)  If  MMS  grants  your  request  for  a 
fee  reduction,  you  must  pay  the  reduced 
processing  fee  within  30  days  of  your 
receipt  of  the  decision  to  reduce  your 
fee. 

(b)  If  MMS  denies  your  request,  that 
decision  is  final  for  the  Department. 
You  may  not  appeal  this  denial,  and  you 
must  pay  the  processing  fee  within  30 
days  of  your  receipt  of  the  decision. 

§290.7    What  is  the  filing  date  for  my 
appeal? 

For  purposes  of  this  part,  the  date 
your  appeal  is  filed  is  the  date  the  MMS 


DRD  receives  the  last  of  all  the  items 
that  you  submit  imder  §  290.4. 

§  290.8    Can  I  obtain  an  extension  for  filing 
documents? 

(a)  You  cannot  obtain  an  extension  of 
time  to  file  the  Notice  of  Appeal.  See  43 
CFR  4.411(c). 

(b)  You  may  ask  for  additional  time  to 
submit  yoiu:  statement  of  reasons  or 
other  supporting  documents  by 
following  the  procedures  in  43  CFR 
4.22(f). 

§290.9    Are  informal  resolutions 
permitted? 

You  may  seek  informal  resolution 
with  the  issuing  ofiicer's  next  level 
supervisor  during  the  60-day  period 
estabhshed  in  §  290.3. 

§  290.10    Do  I  have  to  comply  with  the 
decision  or  order  while  my  appeal  is 
pending? 

(a)  The  decision  or  order  is  effective 
during  the  60-day  period  for  filing  an 
appeal  imder  §  290.3  unless: 

U)  OMM  notifies  you  that  the 
decision  or  order,  or  some  portion  of  it, 
is  suspended  during  this  period  because 
there  is  no  likelihood  of  immediate  and 
irreparable  harm  to  human  life,  the 


environment,  any  mineral  deposit,  or 
property;  or  (2)  The  appellant  posts  a 
surety  bond  under  30  CFR  250.1409 
pending  the  appeal  challenging  an  order 
to  pay  a  civil  penalty. 

(b)  This  section  supersedes  43  CFR 
4.21  (a). 

(c)  After  you  file  your  appeal,  IBLA 
may  grant  a  stay  of  a  decision  or  order 
under  43  CFR  4.21  (b);  however,  a 
decision  or  order  remains  in  effect  until 
IBLA  grants  your  request  for  a  stay  of 
the  decision  or  order  under  appeal. 

f  290.1 1    How  do  I  exhaust  my 
administrative  remedies? 

(a)  If  you  receive  a  decision  or  order 
issued  under  this  subchapter,  to  exhaust 
administrative  remedies,  you  must 
appeal  that  decision  or  order  to  IBLA 
under  43  CFR  part  4  subpart  E; 

(b)  This  section  does  not  apply  if  the 
Assistant  Secretary  for  Land  and 
Minerals  Management  or  the  IBLA 
makes  a  decision  or  order  immediately 
effective  notwithstanding  an  appeal. 

SUBCHAPTER  C  [Removed] 

12.  Subchapter  C  is  removed. 
[PR  Doc.  99-37  Filed  1-11-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-09-AD;  Amendment 
39-10961;  AQ  98-26-18] 

RIN  2120-AAiM 

AInworthineiBS  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  4a1767SO,  SA1768SO,  or 
SA7447SW 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Pint  1  rule;  technical  public 

meeting. 


SUMMARY:  Tnis  amendment  adopts  a 
new  airwortiiiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes  that  have  been 
converted  from  a  passenger  to  a  cargo- 
carrying  ("fijeighter")  configiu^tion,  that 
requires  limiting  the  payload  on  the 
main  cargo  4eck  by  revising  the 
Limitations  Sections  of  all  Airplane 
Flight  Manuals  (AFM).  AFM 
Supplementjs,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  amendment  also 
provides  for  the  submission  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  ca(go  deck,  or  modification  of 
the  main  ca^o  deck,  as  optional 
terminating  ^ction  for  these  payload 
restrictions.  {This  amendment  is 
prompted  by  the  FAA's  determination 
that  under  cprtain  conditions 
unreinforce^  floor  structure  of  the  main 
cargo  deck  i$  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  currently 
allowed  in  t|iis  area.  The  actions 
specified  byjthis  AD  are  intended  to 
prevent  faililre  of  the  floor  structvue, 
which  coulq  lead  to  loss  of  the  airplane. 

DATES:  Effective  February  16. 1999. 

The  public  meeting  will  be  held 
January  20, 1999,  at  9:00  a.m.,  in  Seattle, 
Washington!  R^istration  will  begin  at 
8:30  a.m.  on]  the  day  of  the  meeting. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  atj  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Ditect orate.  Rules  Docket, 
1601  Land  A,venue,  SW.,  Renton, 
Washington]  by  appointment  only 
between  thelhours  of  8:00  a.m.  and  2:00 
p.m.  , 

The  public  meeting  will  be  held  at  the 
following  location:  The  Radisson  Hotel, 
17001  Facifiic  Highway  South,  Seattle, 
Washington  1 98 188;  telephone  (206) 
244-6000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  airworthiness 
directive  should  be  directed  to  Paul 
Sconyers,  Associate  Manager,  Airframe 
and  Propulsion  Branch,  ACE-117A, 
FAA,  Small  Airplane  Directorate,  ^ 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6076;  fax 
(770) 703-6097. 

Requests  to  present  a  statement  at  the 
public  meeting  regarding  the  logistics  of 
the  meeting  should  be  directed  to  Mike 
Zielinski,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
ANM-113.  1601  Lind  Avenue,  SW, 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2279;  fax  (425) 
227-1149. 

SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configuration  in  accordance  with 
Supplemental  Type  Certificates  (STC's) 
held  by  FedEx  was  published  in  the 
Federal  Register  on  July  15, 1997  (62  FR 
37798).  At  the  same  time,  the  FAA 
issued  three  other  similar  notices  of 
proposed  rulemaking  (NPRM's)  to 
address  airplanes  similarly  converted  in 
accordance  with  STC's  held  by 
Aeronautical  Engineers,  Inc.,  Pemco, 
and  ATAZ  (now  held  by  Kitty  Hawk  Air 
Cargo).  That  action  proposed  to  require 
limiting  the  payload  on  the  main  cargo 
deck  by  revising  the  Limitations 
Sections  of  all  Airplane  Flight  Manuals 
(AFM),  AFM  Supplements,  and 
Airplane  Weight  and  Balance 
Supplements  for  these  airplanes.  That 
action  also  proposed  to  provide  for  the 
submission  of  data  and  analyses  that 
substantiate  the  strength  of  the  main 
cargo  deck,  or  modification  of  the  main  ■ 
cargo  deck,  as  optional  terminating 
action  for  these  payload  restrictions. 

On  February  4,  1998,  in  order  to 
obtain  additional  public  participation  in 
these  NPRM's,  the  FAA  reopened  the 
comment  period  for  a  period  of  90  days 
and  scheduled  two  sets  of  public 
meetings,  which  were  held  in  Seattle, 
Washington,  on  February  18  and  19, 
1998,  and  April  1  and  2, 1998.  In 
addition  to  the  comments  submitted 
during  the  original  comment  period,  the 
conunents  that  were  provided  at  the 
pubUc  meetings  and  submitted  to  the 
Rules  Dockets  during  the  reopened 
comment  period  also  are  discussed 
below. 


Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  FAA  has  received  comments  in 
response  to  the  four  NPRM's  discussed 
previously  (i.e..  Docket  No.'s  97-NM- 
09-AD,  97-NM-79-AD,  97-NM-80- 
AD.  and  97-NM-81-AD).  Some  of  these 
comments  addressed  only  one  NPRM, 
while  others  addressed  all  four.  For 
example,  although  the  comments 
submitted  by  FedEx  address  only  the 
NPRM  applicable  to  its  STC's  (i.e.. 
Docket  No.  97-NM-09-AD).  other 
commenters  referenced  FedEx's 
comments  and  requested  that  those 
comments  be  considered  in  the  context 
of  the  other  three  NPRM's,  as  well. 
Because  in  most  cases  the  issues  raised 
by  the  commenters  are  generally 
relevant  to  all  four  NPRM's,  eadi  final 
rule  includes  a  discussion  of  all 
comments  received. 

Existence  of  Unsafe  Condition 

Several  commenters  disagree  with  the 
FAA's  finding  of  an  unsafe  condition 
and  refer  to  the  following  statement  in 
the  NPRM's,  "(a)  design  which  does  not 
meet  [certification]  standards  is 
presumed  to  be  unsafe."  The 
commenters  contend  that,  while  this 
statement  is  "convenient,"  the  FAA  is 
still  obliged  to  issue  the  AD  in 
accordance  with  14  CFR  part  39.  In 
accordance  with  part  39,  prior  to  the 
issuance  of  an  AD.  the  FAA  must 
establish  that  an  unsafe  condition  exists 
in  a  product  and  that  this  condition  is 
likely  to  exist  in  other  products  of  the 
same  type  design. 

From  this  comment,  the  FAA  infers 
that  the  commenters  believe  the 
proposed  AD  is  merely  a  consequence  of 
non-compliance  with  Civil  Air 
Regulations  (CAR)  part  4b,  which  are 
the  design  standards  to  which  the 
Model  727  was  certificated,  and  that  the 
imsafe  condition  has  not  been 
substantiated.  The  FAA  does  not 
concur.  The  context  of  the  quoted 
statement  in  the  NPRM's  was  an 
explanation  of  the  FAA's  method  used 
in  the  design  review  that  led  to  issuance 
of  the  NPRM's.  Initially,  the  FAA  had 
identified  the  potential  non-compliance 
based  on  observation  and  review  of 
original  certification  data.  Since,  in 
accordance  with  the  Federal  Aviation 
Act,  CAR  part  4b  standards  establish  the 
minimum  level  of  safety,  the  FAA 
considered  that  further  evaluation  was 
necessary  and  appropriate  to  determine 
whether  this  potential  non-compliance 
created  an  unsafe  condition  warranting 
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an  AD.  As  explained  in  the  NPRM's,  the 
FAA  determined  not  only  that  the 
design  was  non-compliant,  but  that  the 
degree  of  non-compliance  was  highly 
significant,  and  resulted  in  substantial 
negative  stnictiu^  margins  of  safety. 
The  FAA's  analysis  addressed  the  "up" 
load  case,  which  was  considered  to  be 
the  most  likely  critical  load  case,  in  the 
sense  that  it  was  likely  to  be  the  load 
case  that  would  present  the  most  serious 
negative  margins  of  safety.  The  analysis 
verified  these  negative  margins  and 
confirmed  the  FAA's  concerns  that 
serious  negative  margins  may  exist  for 
other  load  cases,  es  well.  The  effect  of 
these  substantial  negative  margins  is 
that  the  likelihood  of  catastrophic 
failure  of  the  floor  structure  is 
unacceptably  high.  The  FAA's  finding 
of  unsafe  condition  arises  fi'om  this 
determination  rather  than  fit>m  a  finding 
of  non-compliance  with  CAR  part  4b. 

Risk  From  Actual  Operations 

Several  commenters  state  that  the 
FAA's  finding  of  an  unsafe  condition  in 
the  NPRM's  is  incorrect  because,  based 
on  the  way  the  airplanes  are  actually 
loaded  and  operated,  the  likelihood  of 
encoimtering  conditions  specified  in 
CAR  part  4b  that  would  exceed  the 
strength  of  the  floor  structure  is 
extremely  improbable. 

The  FAA  does  not  concur.  The  FAA's 
evaluation  was  based  on  the  potential 
for  a  catastrophic  event  occurring  as  a 
result  of  an  airplane  encountering 
severe  gust  conditions  while 
transporting  containers  loaded  with 
maximum  allowable  payloads.  (Unless 
otherwise  stated,  throughout  the 
preamble  of  this  AD  the  FAA  uses  the 
term  "container"  to  refer  to  all  unit  load 
devices,  including  pallets.)  The  fact  that 
operators  may  transport  containers  with 
maximum  payloads  only  for  a  small 
percentage  of  their  operations  does  not 
diminish  the  seriousness  of  the  unsafe 
condition  when  they  do  transport  such 
containers.  (It  should  be  noted  that  one 
commenter  stated  that  its  operations 
with  even  one  container  at  maximmn 
allowable  payload  are  only  a  small 
percentage  of  its  total  operations,  but 
also  stated  that  it  engages  in  such 
operations  daily.) 

In  addition,  tne  FAA  disagrees  with 
the  commenters'  conclusions  regarding 
the  probability  of  catastrophic  events. 
The  events  that  may  cause  a 
catastrophic  failiue  occur  randomly 
and,  thus,  cannot  be  reliably  predicted 
and  avoided  for  any  particular 
operation.  Although  the  probability  of 
large  gusts  or  excessive  maneuvers  (as 
specified  in  CAR  part  4b)  is  low 
(approximately  once  in  the  lifetime  of 
an  airplane  for  a  large  gust),  because  of 


the  large  negative  margins  of  safety 
associated  with  these  imreinforced  floor 
structure  designs  (discussed  in  the 
NPRM's),  less  severe  events  (i.e.,  lower 
gusts  or  milder  maneuvers)  also  could 
result  in  catastrophic  failure.  Therefore, 
because  the  likelihood  of  encountering 
less  severe  events  is  significantly  greater 
than  the  likelihood  of  encountering  the 
events  contemplated  by  CAR  part  4b 
standards,  and  because  the 
consequences  of  such  encounters  may 
be  catastrophic,  the  FAA  considers  that 
the  risk  is  imacceptable. 

During  the  public  meetings,  several 
commenters  suggested  using  analytical 
methods  developed  to  show  compliance 
with  14  CFR  25.1309  in  assessing  risks 
from  gust  loads.  Their  position  was  that 
if  such  analysis  were  performed,  it 
would  demonstrate  that  the  unsafe 
condition  addressed  by  the  proposed 
AD  is  "extremely  improbable;" 
therefore,  an  AD  is  unnecessary  to 
address  it. 

The  FAA  does  not  concur.  The 
purpose  of  section  25.1309  is  to  require 
that  type  certificate  applicants 
demonstrate  the  robustness  of  the 
airplane  systems  and  equipment. 
Therefore,  it  is  not  applicable  to  the 
assessment  of  the  seriousness  of  an 
unsafe  condition  associated  with 
identified  structural  deficiencies. 
Nevertheless,  assuming  that  it  is 
appropriate,  section  25.130g(a)  states 
that  the  airplane  systems,  equipment, 
and  installations  "must  be  designed  to 
ensure  that  they  perform  their  intended 
functions  under  any  foreseeable 
operating  condition."  This  means  that 
the  airplane  must  function  properly  if  it 
is  being  operated  within  its  approved 
operating  and  environmental 
conditions.  As  discussed  in  the  NPRM's, 
the  FAA's  analysis  demonstrates  that 
the  affected  airplanes,  when  operated 
with  allowable  payload  weights  and 
distributions  (which  is  foreseeable), 
could  experience  catastrophic  failure  if 
they  encounter  gust  conditions  that  are 
also  foreseeable.  Therefore,  applying  the 
analytical  methods  of  section 
.25.1309(a),  these  STC  designs  woiUd  be 
found  not  to  comply. 

In  addition,  section  25.1309(b) 
requires  that  any  system  failure 
condition  that  would  result  in  a 
catastrophic  event  be  shown  to  be 
extremely  improbable,  even  if  the 
system  failure  occurred  concurrently 
with  environmental  conditions  that 
would  reduce  the  capability  of  the 
airplane  or  the  abiUty  of  the  crew  to 
cope  with  the  system  failure. 
Probabilistic  analyses  are  used  to 
demonstrate  compliance  with  section 
25.1309(b)  by  estimating  the  probability 
of  random  system  and  equipment 


failures  occurring  on  the  airplane.  The 
consequences  of  failures  that  are  more 
probable  must  be  shown  to  be  relatively 
minor;  failures  with  more  serious 
consequences  must  be  shown  to  have 
lower  probabilities.  However,  in 
providing  guidance  for  compliance  with 
this  requirement.  Advisory  Circular 
(AC)  No.  25.1309-lA  advises:  "In  any 
system  or  subsystem,  the  failure  of  any 
single  element,  component  or 
connection  during  any  one  flight  *  •  • 
should  be  assumed,  regardless  of 
probability.  Such  single  failures  should 
not  prevent  continued  safe  flight  and 
landing  *  *  *." 

Applying  this  analytical  method  to 
the  circumstances  of  this  AD,  if  the 
failure  of  the  floor  beam  is  assiuned,  the 
consequences  are  likely  to  be 
catastrophic,  preventing  continued  safe 
flight  and  landing.  Therefore,  under  the 
analytical  approaches  of  either  section 
25.1309(a)  or  (b),  the  operations  with 
understrength  floors  without  limitations 
is  unacceptable. 

Diuing  the  reopened  comment  period, 
FedEx  submitted  a  risk  assessment  from 
which  it  concluded  that,  even  assuming 
the  NPRM  identified  a  potential  unsafe 
condition,  the  probability  of  occurrence 
was  sufficiently  small  (i.e.,  once  every 
300  years)  so  that  AD  action  should  be 
postponed  until  additional  testing  and 
analysis  has  been  completed.  Other 
conunenters  referenced  this  analysis 
and  supported  FedEx's  conclusion. 

The  FAA  has  evaluated  the  risk 
assessment  submitted  to  Rules  Docket 
No.  97-NM-09-AD,  and  does  not 
concur  with  the  commenters' 
conclusion.  Regarding  the  general 
relevance  of  the  kind  of  risk  assessment 
submitted  by  the  commenter,  it  should 
be  noted  that  the  probabiUty  of  the  limit 
gust  event  has  already  been  considered 
when  estabUshing  the  gust  intensities 
specified  in  CAR  section  4b.211(b).  CAR 
part  4b  requires  that  all  airplanes  be 
capable  of  structurally  withstanding  a 
gust  of  the  intensities  specified  therein, 
as  such  a  gust  is  expected  to  occur  at 
some  time  in  the  airplane's  operating 
life. 

Regarding  the  specific  data  presented 
in  the  FedEx  risk  assessment,  the  FAA 
does  not  concur  with  the  assiunption 
ihat  extreme  gusts  will  be  encountered 
by  a  cargo  carrying  Boeing  Model  727 
airplane  only  once  in  5  million  flight 
hours.  As  its  basis  for  this  assumption, 
the  commenter  states  that  "FAA  data 
indicate  that,  in  approximately  50 
million  flight-hours  of  experience 
among  U.S.  domestic  727s,  there  have 
been  five  pilot  reports  of  extreme  gusts 
that  exceeded  federal  thresholds  for 
danger."  The  commen*er  states  that  this 
equates  to  a  rate  of  occiarrence  of 
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approximately  cpce  every  10  million 
flights.  The  comnienter  also  states  that 
due  to  potential  jerrors,  it  would  be 
conservative  to  double  this  rate  to  10 
total  events,  and  use  an  estimate  of  1 
occurrence  per  ^million  hours. 

The  FAA  doei  not  concur  with  the 
conunenter's  statement  that  FAA  data 
show  that  only  p ve  cases  of  extreme 
gust  have  been  encountered  by  the  U.S. 
727  fleet.  Turbulence  events  must  be 
reported  only  if  Ihey  result  in  detected 
airplane  damage  or  passenger  injuries. 
During  certain  gjust  events,  the  gust 
loads  encountered  in  the  cockpit  are 
substantially  le^  severe  than  those 
encountered  in  the  aft  portion  of  the 
airplane.  Therefbre,  some  large  gust 
encounters  may  not  "feel"  very  severe 
to  the  flight  creW.  As  a  result,  the  FAA 
recognizes  that  pot  all  severe  turbulence 
events  are  repoiied.  Further,  in  the 
NPRM's.  the  FA|A  provided  five  cases  of 
turbulence  as  ejtamples,  to  illustrate  that 
turbulence  is  a  ^al  occurrence,  and  not 
merely  theoreti<}al.  These  five  examples 
were  obtained  from  data  showing  87 
reported  severe  turbulence  events, 
which  resulted  In  passenger  injimes,  on 
the  Boeing  727  from  1966  to  March 
1997.  The  FAA  selected  the  five  reports 
because  the  eiirplane  operators  had 
reported  the  magnitude  of  the 
tiirbulence  evenft  after  obtaining  this 
information  froib  the  flight  data 
recorder.  Operators  are  not  required  to 
obtain  data  regarding  the  magnitude  of 
the  turbulence  dvent,  and  therefore  it  is 
rarely  reported. ! 

During  the  piiblic  meeting  held  on 
Thursday,  February  19,  1998,  the  FAA 
explained  that  tjiese  turbulence  cases 
were  just  examples  and  had  been 
selected  because  the  reports  included 
information  regarding  event  magnitude. 
The  FAA  further  explained  at  that 
meeting  that  it  ^as  inappropriate  to  use 
these  data  in  a  Probabilistic  analysis. 
The  commenters  risk  assessment 
provides  no  information  to  change  the 
FAA's  views.    J 

A  section  of  the  commenter's  report 
states,  "Detaileq  equations  that  combine 
empirical  evidence  and  physical  theory 
estimate  how  frequently  gusts  of 
different  magnitudes  arise  at  different 
altitudes."  The  tommenter  states  that  its 
calculations  indicate  that  gusts  with 
intensities  that  equal  or  exceed  50  feet 
per  second  are  Encountered  once  per  50 
million  flight  hpuis  at  35,000  feet.  The 
report  does  not  provide  the  equations 
themselves,  does  not  describe  the 
methodology  u^d  to  determine  the  1  in 
50  miUion  flight  hours  probability 
value,  and  does)  not  specifically  identify 
the  referenced  source  data.  Therefore, 


the  FAA  cannol 


the  commenter%  conclusions 


assess  the  vahdity  of 


The  commenter  also  refers  to  graphs 
contained  in  a  1988  American  Institute 
of  Aeronautics  and  Astronautics  (AIAA) 
publication  by  Frederic  M.  Hoblit  that 
the  commenter  states  indicate  even 
lower  encounter  rates  for  gusts  during 
climb  and  descent.  The  FAA  has 
examined  this  publication,  and  does  not 
concur  with  the  commenter's  statements 
regarding  these  data.  First,  the 
commenter  appears  to  be  incorrectly 
referencing  the  graphs,  which  represent 
continuous  turbulence,  and  not  discrete 
gusts,  as  provided  in  CAR  4b.  The  two 
types  of  atmospheric  disturbances  are 
different,  and  to  reference  these  graphs 
is  inappropriate.  Secondly,  the 
commenter's  risk  assessment  only 
addresses  gusts  "that  exceed  the  Federal 
threshold"  ('vhich  the  FAA  infers  to 
mean  limit  load  gusts)  in  combination 
with  cargo  loads  with  two  adjacent 
containers  having  a  total  weight  that 
equals  or  exceeds  9,600  lbs.  This 
approach  is  unconservative.  As 
discussed  in  the  NPRM,  the  cargo  floor 
has  a  high  negative  margin  of  safety,  and 
the  risk  of  structural  collapse  exists  at 
gust  intensities  well  below  the  limit  gust 
load  when  carrying  currently  allowed 
payloads  above  9,600  lbs.  The  greater 
the  weight  being  carried  in  the 
container,  the  lower  the  gust  needed  to 
cause  catastrophic  failure  of  the  floor. 
The  lower  the  gust  intensity,  the  more 
common  the  gust  occurrence  becomes. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  risk  assessment 
submitted  by  FedEx  does  not  provide  a 
basis  for  delaying  the  final  rule. 

One  group  of  commenters,  identifying 
themselves  as  airmen  for  one  of  the 
affected  operators,  supports  issuance  of 
the  final  rule,  as  proposed.  The 
commenters  state  that  they  do  not  have 
procedures  to  avoid  clear  air  turbulence, 
and  based  on  their  knowledge,  if  any  of 
them  had  encountered  a  similar  wind 
condition  to  that  experienced  by  a 
Boeing  747  in  January  1998,  their 
airplane  would  "come  apart,  in-flight." 

The  FAA  concurs  that  there  is  no 
reliable  means  to  forecast  or  to  avoid 
clear  air  turbulence.  The  flight 
conditions  encountered  by  the 
referenced  747  could  be  very  hazardous 
to  one  of  the  affected  airplanes  if 
encountered  while  critically  loaded 
with  heavy  containers. 

Change  in  Applicable  Standards 

Several  commenters  state  that  the 
NPRM's  reflect  a  radical  change  in  the 
assumptions  that  certificate  holders  are 
permitted  to  use  to  substantiate  the 
main  deck  floor  stnictvue.  The  FAA 
does  not  concur.  As  discussed  below, 
the  FAA's  analysis  is  consistent  with 


the  appUcable  CAR  part  4b  standards, 
which  became  effective  in  1953. 

"Infinitesimal  Probability" 

One  commenter  states  that  the 
proposed  AD  would  impose 
unnecessary  costs  which  would  then  be 
passed  to  its  customers,  for  what  the 
FAA's  Director  of  Aircraft  Certification 
Service  has  stated  is  an  "infinitesimal 
probabihty  of  a  safety  related 
happening."  The  referenced  comment  is 
contained  in  an  article  in  the  April  15. 
1997,  issue  of  "Commercial  Aviation 
Report." 

From  this  comment,  the  FAA  infers 
that  the  commenter  believes  the 
reference  to  "infinitesimal  probability" 
belies  the  need  for  an  AD.  "The 
commenter  has  taken  the  remark  out  of 
context.  The  actual  quote  is,  "What  is 
the  probability  of  it  [catastrophe] 
happening  in  the  next  month? 
Infinitesimal."  This  remark  was  made  in 
response  to  a  question  regarding  why 
the  FAA  was  issuing  an  NPRM  rather 
than  an  emergency  AD.  The  Director  of 
the  Aircraft  Certification  Service  was 
explaining  that,  although  the  FAA  had 
determined  that  the  unsafe  condition 
must  be  addressed  by  issuance  of  an 
AD,  the  urgency  of  the  issue  was  not  so 
great  as  to  preclude  the  normal  legally 
required  process  of  providing  pubhc 
notice  and  opportunity  to  comment. 

Accident  Data 

One  commenter  states  that  the  fact 
that  no  crashes  have  occurred  with  the 
affected  airplanes  has  nothing 
whatsoever  to  do  with  these  airplanes 
being  of  a  safe  design.  They  merely  have 
had  the  good  fortune  to  have  not  yet 
encountered  a  critical  condition.  The 
FAA  concurs. 

"Erroneous  Certification" 

One  commenter  states  that  it  coxmted 
on  the  competence  of  the  FAA  when 
obtaining  the  affected  airplanes,  as  the 
cargo  modifications  were  FAA- 
approved.  The  commenter  further  states 
that  the  FAA's  error  in  issuing  these 
approvals  is  going  to  severely  hurt  small 
operators  of  these  airplanes,  who  are 
neither  culpable  nor  negligent.  While 
the  FAA  understands  that  the  impact  of 
this  AD  may  be  significant  for  some 
operators,  the  FAA  caimot  ignore  the 
fact  that  an  unsafe  condition  exists  that 
requires  action  to  ensure  the  continued 
operational  safety  of  the  fleet.  If  the 
FAA  had  been  aware  of  these 
deficiencies  at  the  time  of  the  original 
STC  issuance,  the  FAA  would  not  have 
issued  the  STC's. 

One  commenter  points  out  that  the 
FAA  design  review  team  observed  that 
the  original  passenger  floor  beams  had 
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not  been  structurally  reinforced,  and 
that  this  fact  is  immediately  apparent 
from  the  technical  drawings  associated 
with  the  STC.  The  commenter  questions 
why  the  FAA  has  not  expressed  any 
concern  or  noticed  these  facts  earher. 

The  applicant  for  any  design  approval 
is  responsible  for  compliance  with  all 
applicable  FAA  regulations.  The  FAA 
has  the  discretion  to  review  or 
otherwise  evaluate  the  applicant's 
compliance  to  the  degree  the  FAA 
considers  appropriate  in  the  interest  of 
safety.  The  normal  certification  process 
allows  for  the  review  and  approval  of 
data  by  FAA  designees.  Consequently, 
the  FAA  office  responsible  for  the 
certification  of  an  airplane  or 
modification  to  an  airplane  or  an 
aeronautical  appliance  may  not  review 
all  details  regarding  compliance  with 
the  appropriate  regulations.  Also,  the 
fact  that  the  cai^go  floor  structure  was 
unmodified  does  not  necessarily  lead  to 
the  conclusion  that  the  floors  are 
structurally  deficient.  As  explained  in 
the  NPRM,  the  understrength  floors  on 
certain  747  airplanes  converted  to 
freighters  caused  the  FAA  to  question 
the  adequacy  of  all  STC-converted 
passenger-to-freighter  cargo  floor 
structures.  This  AD  arises  from  this 
evaluation. 

An  FAA/Indnstry  Team 

Several  commenters  request  that  the 
FAA  estabhsh  an  industry  team 
comprised  of  the  FAA.  STC  holders,  and 
operators  before  issuing  an  AD  to 
establish  the  requirements  and  a 
corrective  action  plan  to  resolve  the 
problems  with  the  STC's  in  a  logical 
manner.  One  commenter  states  3iat  "too 
much  time  has  been  spent  going  in 
different  directions  to  resolve  common 
problems  for  all  STC's."  and  that  "the 
FAA  has  not  been  sufficiently  clear  in 
their  requirements  for  the  re-design." 

The  FAA  does  not  concur  that 
issuance  of  the  AD  should  be  delayed. 
An  imsafe  condition  has  been 
identified,  and  the  FAA  must  take 
action  to  ensure  an  acceptable  level  of 
safety  of  the  affected  fleet  of  airplanes. 
The  STC  holders  and  operators  are 
certainly  free  to  form  an  industry  team 
to  find  common  solutions,  and  the  FAA 
is  willing  to  participate  in  such  efforts. 
The  FAA  also  does  not  concur  that  the 
requirements  for  re-design  are  imclear; 
as  the  FAA  has  stated  repeatedly,  the 
standards  for  evaluating  proposed 
corrective  actions  are  the  original 
certification  basis  for  the  airplane,  CAR 
part  4b.  Any  non-compliance  with  CAR 
part  4b  would  have  to  be  shown  to 
provide  an  acceptable  level  of  long-term 
safety. 


FAA/Industry  Communication 

One  commenter  states  that  there  has 
been  "virtually  no  opportimity  for 
technical  exchange"  and,  therefore,  the 
FAA  should  delay  issuance  of  the  final 
rule  until  such  an  exchange  has  taken 
place.  The  FAA  does  not  concur.  Since 
as  early  as  November  1996.  the  STC 
holders  have  been  made  aware  of  the 
FAA's  concerns  regarding  the  cargo 
floor  structiu^.  More  specifically, 
meetings  were  held  with  each  of  the 
affected  STC  holders  in  January  1997  to 
discuss  further  details  regarding  FAA 
concerns. 

On  February  14, 1997,  the  FAA  again 
discussed  its  concerns  with  the  affected 
industry  and  again  requested  that 
industiy  provide  the  FAA  with  vahd 
data  to  address  those  FAA  concerns. 
Subsequently,  over  the  course  of  the 
next  four  months  as  the  FAA  prepared 
the  NPRM's,  only  one  STC  holder 
provided  any  data  relative  to  the  merits 
of  the  proposed  AD's,  and  that  data  did 
not  alleviate  the  FAA's  concerns.  In 
response  to  the  NPRM's  first  comment 
period,  three  of  the  affected  STC  holders 
did  not  submit  technical  data  and,  for 
reasons  discussed  below,  the  data 
submitted  by  the  fourth  STC  holder 
(FedEx)  did  not  alleviate  the  FAA's 
concerns.  During  the  reopened  comment 
period,  the  FAA  engaged  in  further 
extensive  discussion  with  the  affected 
industry  and  those  discussions  continue 
in  the  context  of  on-going  efforts  to 
identify  necessary  actions  to  address  the 
unsafe  condition.  Based  on  this  history, 
the  FAA  considers  that  sufficient 
opportunity  for  technical  exchange  has 
been  provided  and  that  further  delay  is 
unwarranted  and  unnecessarily 
jeopardizes  public  safety. 

Delay  Issuance 

Two  commenters  state  that  additional 
time  is  necessary  so  that  the  airplanes 
would  be  removed  from  service  only 
once  to  incorporate  all  needed 
corrective  actions  (i.e.,  not  only  for  the 
floors,  but  also  for  other  problems 
identified  in  the  NPRM)  due  to  the  high 
cost  of  incorporating  partial  solutions  to 
the  overall  problem.  One  commenter 
requests  that  all  problems  associated 
with  the  STC's  be  identified,  solutions 
provided,  and  methods  for 
accomplishment  of  the  solutions  be 
agreed  upon  prior  to  the  issuance  of  any 
AD.  The  FAA  does  not  concur.  In  hght 
of  the  seriousness  of  the  unsafe 
condition,  the  FAA  has  determined  that 
it  would  first  address  the  strength  of  the 
cargo  floor  structure.  All  of  the 
remaining  issues  will  be  addressed  in 
future  rulemaking  efforts.  Even  though 
this  AD  addresses  only  the  cargo  floor 


structure,  it  should  not  inhibit  industry 
from  taking  corrective  action  with 
regard  to  the  remaining  issues.  In  fact, 
in  order  to  minimize  the  inefficiencies 
identified  by  the  commenter.  the  FAA  is 
committed  to  working  with  industry  to 
identify  as  expeditiously  as  possible 
necessary  corrective  actions  for  all  of 
the  problems  discussed  in  the  NPRM. 

The  Cargo  Airline  Association  (CAA) 
requests  that  the  FAA  not  adopt  an  AD 
imposing  interim  limits.  Since  the  CAA 
believes  that  the  risk  of  a  catastrophic 
failure  is  "virtually  nonexistent,"  and 
since  several  potential  STC  holders  with 
varying  solutions  to  issues  raised  are  in 
the  process  of  working  with  FAA,  scarce 
resources  should  be  devoted  to  ensuring 
expeditious  approval  of  these  proposals. 

Another  commenter  requests  that  the 
FAA  delay  issuance  of  the  final  rules 
until  industry  solutions  are  approved 
[estimating  an  additional  60  to  90  days 
for  Israel  Aircraft  Industries  (LAI)  to 
complete  its  analysis,  as  it  has  only 
recently  had  access  to  Boeing  drawings). 
The  commenter  also  states  that  the  FAA 
rulemaking  process  has  caused  industry 
to  make  significant  progress  and 
aggressively  pursue  solutions  that  will 
likely  meet  with  relatively  prompt  FAA 
approvals.  The  commenter  also  states 
that  although  these  approvals  will  result 
in  a  25  percent  reduction  in  allowable 
payload,  it  is  willing  to  operate  with 
that  limitation.  This  commenter,  and 
several  other  commenters  reference  the 
FedEx  risk  assessment,  which  purports 
to  demonstrate  a  low  probability  of 
catastrophic  failure,  as  a  basis  for 
delaying  the  final  rules. 

Another  commenter  requests  4  to  6 
months  for  completion  of  certain 
industry  tests  and  risk  analysis,  as  the 
3-month  timetable  for  the  reopened 
comment  period  was  not  adequate,  due 
to  L'  e  highly  complex  and  time- 
consuming  nature  of  testing  and 
evaluation  procedures. 

For  the  reasons  discussed  above 
under  the  heading  "Risk  From  Actual 
Operations,"  the  FAA  does  not  agree 
that  the  risk  assessment  submitted  by 
FedEx  warrants  delaying  this 
rulemaking.  Furthermore,  the  FAA  does 
not  agree  that  correction  of  the  unsafe 
condition  can  be  assured  within  60  to 
90  days,  or  4  to  6  months  without  this 
final  rule.  The  STC  holders  and  many 
operators  have  been  aware  of  this  issue 
since  the  fall  of  1996.  The  FAA 
anticipates  that,  with  the  adoption  of 
this  AD,  industry  will  continue  recent 
significant  progress  in  addressing  these 
issues,  which  will  -^sult  in  timely 
implementation  of  :.ppropriate 
corrective  action. 
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Extension  of  I|iterini  Operational 
Period 

Several  coinmenters  state  that  the 
proposed  120-day  interim  allowances 
must  have  been  determined  to  be  safe  by 
the  FAA.  vdthj  positive  margins  of 
safety.  Therefore,  the  commenters 
request  that  the  interim  time  limits  be 
extended.  Soif  e  of  the  commenters 
request  that  ttie  extension  coincide  with 
regularly  scheduled  heavy  maintenance. 
The  CAA  requests  that  the  interim 
limits  should  he  allowed  to  continue  for 
however  long  (t  takes  to  modify  the 
airplanes  to  bijing  them  up  to  the 
original  design  limits.  This  commenter 
states  that  under  normal  operations, 
there  is  no  risl^  of  floor  beam  failure, 
and  also  stated  that  the  FedEx  risk 
assessment  shows  that  the  likelihood  of 
encountering  conditions  set  forth  in  the 
NPRM  are  virtjually  nonexistent. 

As  discussed  above  under  the  heading 
"Risk  from  Adual  Operations,"  the  FAA 
does  not  concur  that  the  information 
provided  in  tl^  FedEx  risk  assessment 
provides  a  basis  for  an  extension  of/the 
interim  period-  However,  for  other 
reasons,  the  FAA  concurs  that  the 
interim  operational  period  can  be 
extended. 

In  the  NPRM,  the  FAA  stated, 
"because  the  determination  of  the 
effects  of  operational  limitations  on 
payload  is  basjed  on  approximations,  the 
resulting  payl6ad  limits  may  be 
unconservativB."  The  120-day  interim 
limit  was  basad  on  this  potential 
unconservatis  n.  Since  issuance  of  the 
NPRM,  the  FAA  has  received  data 
(Reports  DFE-f72701  and  DFE-72702, 
submitted  duifng  the  initial  comment 
period  as  Appendices  5  and  6  to 
FedEx's  comnients  to  the  NPRM)  that 
partially  confirm  these  approximations. 
In  addition,  although  some  progress  has 
been  made  by  industry  in  developing 
corrective  actilons,  neither  industry's 
proposal  (as  discussed  in  the  NPRM) 
nor  the  FAA'sl  expectations  have  been 
fulfilled.  Based  on  current  information 
regarding  the  itatus  of  various  efforts  to 
develop  corrective  actions,  the  FAA 
estimates  that  the  entire  affected  fleet 
can  incorporaje  corrective  actions 
during  scheduled  heavy  maintenance 
within  28  months  after  the  effective  date 
of  this  AD.  In  light  of  this  new 
information,  the  FAA  has  reassessed  the 
proposed  interim  period  of  120  days 
and  concluded  that  the  period  should  be 
extended  to  2$  months.  Therefore,  the 
FAA  has  revi^d  the  final  rule 
accordingly.    \ 

The  FAA's  decision  to  extend  the 
interim  limitations  does  not  imply  that 
the  cargo  floof  structxire  has  been 
determined  hi  the  FAA  to  be  safe  for  an 


indefinite  period,  or  in  compliance  with 
CAR  part  4b  requirements.  As  stated  in 
the  NPRM,  the  FAA's  analysis 
considered  only  the  most  likely  critical 
load  case,  and  the  proposed  interim 
limitations  were  based  on  that  analysis. 
The  confirming  data  referenced  above 
still  does  not  address  other  potential 
critical  load  cases  or  all  locations  within 
the  airplane.  Nevertheless,  in  light  of 
the  balance  of  the  safety  and  economic 
factors  discussed  above,  the  FAA 
considers  that  the  level  of  safety 
provided  by  the  interim  limitations  is 
adequate  for  the  time  period  of  28 
months.  However,  it  is  less  than  the 
level  of  safety  provided  by 
demonstrated  compliance  with  CAR 
part  4b  standards,  and  the  FAA 
considers  that  compliance  with  those 
standards  is  a  necessary  objective  to 
ensure  the  long  term  safety  of  the 
affected  fleet.  The  balancing  that  the 
FAA  has  considered  in  establishing  this 
interim  compUance  period  is  typical  of 
the  balancing  that  occvus  in  all  AD's 
establishing  interim  requirements  and  is 
fully  consistent  with  the  FAA's 
obligation  to  consider  economic 
impacts,  such  as  those  imposed  by 
Executive  Order  12866. 

Increased  Interim  Payload  Limits 

Several  commenters  also  request  that, 
due  to  "highly  conservative" 
methodologies  used  by  FAA,  the 
proposed  interim  weight  limit  should  be 
expanded  to  allow  an  average  maximum 
container  weight  of  6,000  lbs.  The  FAA 
does  not  conciu-  that  its  methodologies 
are  highly  conservative.  As  discussed  in 
the  NPRM  and  in  more  detail  below,  the 
FAA's  analytical  methods  are  typical  of 
industry  practice,  and  the  commenters 
have  not  demonstrated  how  these 
methods  are  highly  conservative.  The 
FAA  has  not  been  provided  with  any 
acceptable  data  to  support  the 
allowance  for  6,000-lb.  containers, 
except  as  discussed  below  under  the 
heading  "Position-by-Position 
Limitations."  A  commenter  requests 
that  the  FAA  maximize  the  interim 
limits.  The  FAA  concurs  that  the 
interim  limits  should  be  maximized  to 
the  extent  that  they  are  consistent  with 
the  necessity  of  addressing  the  unsafe 
condition.  The  FAA  considers  that  the 
interim  limits  established  in  the  final 
rule  meet  this  objective;  however,  as 
discussed  below,  the  FAA  will  continue 
to  work  to  approve  higher  limitations, 
once  their  safety  is  substantiated. 

Federal  Express  submitted  report  98- 
026  "Substantiation  of  Side  Vertical 
Cargo  Restraint  Installation  Using  Static 
Test  Results,"  Revision  A,  during  the 
reopened  comment  period.  FedEx  states 
that  this  report  "proves  conclusively 


that  the  side  restraint  installation  is 
adequate  to  restrain  the  applied 
container  loads  due  to  vertical  gust." 
The  FAA  conciu^,  and  has  changed  the 
final  rule  (Rules  Docket  No.  97-NM-09- 
AD)  applicable  to  the  FedEx  STC's  to 
allow  the  higher  interim  limits  with  the 
FedEx  side  restraints  installed. 

Position-by-Position  Limitations 

The  CAA  requests  that  the  FAA 
consider  "position-by-position" 
limitations,  which  would  establish 
individual  weight  limits  for  each 
container  position  on  the  airplane, 
based  on  the  strength  of  the  floor  . 
structure  at  that  location.  The  CAA 
states  that  this  would  allow  a  higher 
total  payload,  while  addressing  the 
unsafe  condition.  The  FAA  concurs 
with  the  concept  of  position-by-position 
limitations,  and  will  consider  any  such 
proposal  when  presented  with 
supporting  data. 

For  example,  one  commenter, 
Amerijet,  has  submitted  a  position-by- 
position  proposal,  which  includes 
analysis  providing  for  increased  weights 
for  certain  container  positions  relative 
to  those  determined  by  the  FAA  for  the 
interim  period.  This  proposal  also 
contained  lower  limits  for  other 
container  positions  and  presupposes  the 
installation  of  sidelocks.  The 
commenter  stated  at  the  April  2  pubUc 
meeting  that  it  intends  to  install  vertical 
side  restraints  [sidelocks],  but  has  not 
submitted  any  data  to  the  FAA  on  a 
sidelock  installation.  The  FAA  has 
determined  that  this  proposal  would 
provide  an  acceptable  level  of  safety  for 
the  28-month  interim  period,  when  the 
affected  airplanes  are  equipped  with 
approved  sidelocks.  The  commenter's 
proposal  would  not  be  acceptable  to  the 
FAA  for  indefinite  operations,  however, 
as  the  analysis  did  nut  consider  other 
issues  such  as  CAR  part  4b  emergency 
landing  loads.  The  FAA  will  continue  to 
work  with  the  commenter,  or  any  other 
interested  parties,  to  refine  these 
proposals  so  that  they  may  be  approved 
under  paragraph  (e)  or  (f)  of  the  final 
rule. 

FedEx  also  submitted  a  position-by- 
position  proposal,  which  also  contained 
both  higher  and  lower  limits  as 
compared  to  the  FAA's  proposed 
interim  limits.  FedEx's  proposal  also  is 
promising,  however,  its  analysis  is 
based  on  assiunptions  which  the  FAA 
has  determined  to  be  inaccurate,  given 
the  limitations  of  the  weight  and 
balance  manual.  For  example,  FedEx's 
assumption  for  the  p>ercentage  of  the 
load  distributed  to  the  sidelocks  (40 
percent)  was  derived  from  its  "Inverted 
Container  Test."  As  discussed  below 
imder  the  heading  "FedEx's  Tests,"  the 
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FAA  considers  this  assumption  to  be 
unconservative.  The  FAA  also  will 
continue  to  work  with  FedEx  to  refine 
its  proposal,  so  that  it  may  be  approved 
under  paragraph  (e)  or  (f)  of  the  final 
rule. 

The  CAA  also  submitted  a  finite 
element  analysis  (FEA)  and,  based  on 
this  analysis,  requested  that  the  final 
rule  allow  interim  container  payload 
limitations  (regardless  of  whether 
sidelocks  are  installed)  of  approximately 
3,500  lbs.  in  the  most  forward  and  aft 
positions,  and  8,000  lbs.  over  the  wing 
and  wheel  well.  All  other  positions 
would  be  limited  to  4,800  lbs.  per 
container  position  with  no  sidelocks 
installed,  and  5,000  lbs.  with  sidelocks 
installed.  The  CAA  also  requested  that, 
after  imspecified  fi'ame  modifications 
are  incorporated  and  sidelocks  installed, 
interim  limitations  of  6,000  lbs.  per 
container  be  allowed.  Three  other 
commenters  submitted  similar 
proposals. 

As  stated  previously,  the  FAA  is 
wilUng  to  work  with  commenters  to 
establish  interim  limits  other  than  those 
established  in  the  final  rule.  However, 
the  data  submitted  with  the  comment  do 
not  establish  that  the  model  used  in 
CAA's  FEA  accurately  represents  the 
airplane.  The  CAA  states  that  the  model 
was  made  using  the  Boeing  Structiu'al 
Repair  Manual  (SRM)  and  various 
luispecified  measiu^ments  of  the 
airplane,  but  without  access  to  the  type 
design  data  that  define  the  airplane 
configuration.  It  is,  therefore,  based  on 
numerous  assiunptions  regarding  the 
configiuation,  which  have  not  been 
vahdated.  Furthermore,  the  model 
purports  only  to  represent  a  120-inch 
long  section  of  the  fuselage.  The  model 
does  not  account  for  the  numerous 
fuselage  cutouts  for  cargo  and  passenger 
doors,  which  afiiect  the  way  the  floor 
structure  reacts  to  loads.  Also,  the 
model  does  not  address  the  different 
structural  design  of  the  wing  box  or 
wheel  well  areas. 

Even  if  it  were  assumed  that  the 
model  is  accurate  for  some  airplanes,  it 
is  based  on  the  cargo  container  locations 
used  by  FedEx,  which  are  different  fi-om 
those  of  the  other  affected  airplanes. 
Tlie  positions  of  the  containers  and 
locks  determine  the  loads  introduced 
into  the  floor  beams.  Therefore,  using 
the  FedEx  container  layout  produces  a 
result  which,  even  if  valid,  would  be 
only  applicable  to  the  FedEx  airplanes. 
Based  on  the  foregoing,  the  FAA  does 
not  consider  that  the  model  provides  a 
sufficient  basis  for  revising  the  interim 
limits. 

Several  commenters  state  that  the 
FAA's  findings  of  negative  margins  of 
safety  are  too  conservative  over  the  wing 


box  and  wheel  well,  as  these  areas  are 
capable  of  supporting  higher  container 
payloads  due  to  their  stronger  design. 
The  FAA  concurs  partially.  The  FAA 
has  determined  that  an  unsafe  condition 
exists  by  analyzing  the  basic  floor 
structure  rather  than  the  much  more 
complex  wheel  well  or  wing  box 
structure.  These  areas  are  capable  of 
supporting  greater  loads,  but  the 
commenters  have  submitted  insufficient 
data  to  determine  what  loads  may  be 
safe  in  these  areas. 

However,  the  FAA  has  issued  STC's 
which  substantiate  the  wing  box  and 
wheel  well  areas  for  payload 
capabihties  equivalent  to  the  carriage  of 
6,000-  to  10,000-lb.  containers, 
depending  on  the  individual  airplane's 
structural  capability,  which  has 
increased  as  the  727 's  type  design  has 
evolved.  The  FAA  notes  that,  although 
no  structural  reinforcement  was  added 
to  the  wing  box  and  wheel  well  for  these 
STC's,  limitations  were  sometimes 
imposed  in  consideration  of  the 
individual  airplane's  structural 
capability. 

The  FAA  has  considered  the  greater 
strength  of  the  wing  box  and  wheel  well 
and  has  determined  that  an  acceptable 
level  of  safety  will  be  achieved  by 
allowing  a  total  payload  of  12,000  lbs. 
for  any  two  adjacent  containers  in  this 
area,  without  other  limitations,  for  the 
28-month  interim  period.  To  eliminate 
potential  ambiguity  as  to  the  containers 
to  which  this  Umitation  applies,  the 
final  rule  specifies  that  this  alternative 
limitation  applies  to  containers  located 
completely  or  partially  between  body 
stations  (BS)  740  to  950.  However,  the 
FAA  does  not  consider  that  it  is 
acceptable  to  allow  combined  payloads 
above  12,000  lbs.  for  this  interim  period, 
or  to  allow  12,000-lb.  combined 
payloads  indefinitely,  because  the  FAA 
does  not  have  the  detailed  information 
or  resources  necessary  to  determine  the 
appropriate  payload  and  operational 
limitations  for  all  configiu^tions  of  the 
affected  airplanes.  Operators  who  desire 
further  increased  loading  in  this  area  are 
invited  to  submit  their  requests  and 
supporting  data  to  the  FAA  in 
accordance  with  paragraph  (e)  or  (f)  of 
this  AD. 

Paragraph  (a)  of  the  NPRM  did 
include  a  limited  position-by-position 
proposal,  in  that  it  specified  a  reduced 
payload  limitation  in  the  area  of  the 
cargo  door  (BS  440  to  BS  660).  As  with 
the  wing  box  and  wheel  well  area,  to 
eliminate  potential  ambiguity  as  to  the 
containers  to  which  this  limitation 
applies,  the  final  rule  specifies  that  this 
limitation  applies  to  containers  located 
completely  or  partially  between  BS  440 
and  BS  660. 


Extension  of  Initial  Compliance  Time 

One  commenter  states  that  the 
NPRM's  will  "wreak  havoc"  on  the 
express  industry  and  shipping  pubUc. 
The  commenter  states  that  it  has  no  way 
of  knowing  when  the  effective  date  of 
the  AD  will  be.  The  48-hour 
implementation  of  the  load  limits  will 
Inevitably  result  in  serious  disruption  to 
cargo  already  booked  or  in  transit  when 
the  final  AD's  are  issued.  Several  other 
commenters  requested  1 20  days  after 
AD  issuance  for  interim  limits  to 
become  effective,  as  this  time  was 
necessary  to  alter  manuals,  provide 
personnel  training,  and  generally 
prepare  for  a  significantly  different 
loading  procedure.  The  FAA  concurs 
partially.  The  FAA  has  changed  the 
final  rule  to  extend  the  comphance  time 
from  48  hours  to  90  days.  The  AD 
becomes  effective  35  days  after  the  date 
of  publication  in  the  Federal  Register. 
As  requested  by  the  commenters,  this 
allows  a  total  of  125  days  for  operators 
to  make  necessary  changes  to  the  FAA- 
approved  Airplane  Flight  Manual  and 
cargo  loading  procediues. 

All  Container  Types 

Several  commenters  state  that  the 
proposed  AD  should  address  the  use  of 
all  possible  containers,  pallets,  and  the 
intermixing  of  pallets  and  containers. 
Other  conunenters  followed  with 
similar  statements  about  pallets,  bulk 
loading,  oversized  cargo,  and  combi 
configiirations  (i.e..  configurations  with 
provisions  for  passenger  seating  and 
cargo  on  the  main  deck).  One  of  the 
commenters  requests  that  the  wording 
of  the  proposed  AD  be  changed  to 
contain  generalized  wording  that  would 
address  all  container  sizes,  using  a  ratio 
of  the  length  and  width  of  other 
containers  to  the  88-  by  125-inch 
container  specified  in  the  proposed  AD 
as  a  means  to  determine  the  container 
payload  limit.  The  commenter  further 
states  that  this  could  help  the 
implementation  of  the  rule.  The 
commenters  request  these  changes  to 
avoid  the  disruption  that  might  result 
bom  having  to  obtain  individual 
approvals  for  each  of  the  types  of 
containers. 

The  FAA  concurs  partially.  In  light  of 
the  administrative  burden  of  approving 
individual  container  types,  the  FAA  has 
reassessed  this  proposed  requirement. 
The  FAA  recognizes  that,  except  for 
half-size  containers  (discussed  below), 
the  FAA  analysis  used  to  estabUsh  the 
payload  limits  for  containers  measuring 
88  by  125  inches  also  is  applicable  to 
any  container  within  the  same  floor 
area.  The  reasons  aif^  that  the  analysis 
considered  the  effect  of  the  container 
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weight  on  the  flpor  structure  supporting 
the  container,  and  that  the  differences  in 
the  stresses  in  tie  floor  structure 
associated  with  the  different  container 
types  are  not  sufficient  to  warrant 
different  limits. Therefore,  the  FAA  has 
revised  the  final  rule  to  specify  the  same 
limitations  for  cxjntainer  size  codes  "A," 
"B,"  and  "C,"  as  defined  in  National 
Aerospace  Standard  (NAS)  3610,  which 
is  the  specification  referenced  in  FAA's 
Technical  Standard  Order  (TSO)  C90c 
for  careo  unit  load  devices  (containers). 

For  half-size  containers  (i.e.,  size  code 
"D"  or  "E"  of  NAS  3610.  or  the  FedEx 
"Demi"  container),  the  final  rule 
specifies  payload  limits  that  are  one-half 
those  for  other  containers.  Since  these 
half-size  contaitiers  are  designed  to  be 
placed  side-by-$ide  across  the  fuselage, 
this  separate  limit  is  necessary  to  ensure 
proper  load  distribution  within  the  area. 
It  should  be  notied  that  paragraph  (0  of 
the  final  rule  allows  operators  to 
establish  different  container  pay  load 
limits  from  tho^  specified  in  the  rule 
by  substantiating  that  those  limits 
provide  an  acc^table  level  of  safety. 

For  oversize  Cargo,  operators  may 
apply  for  approval  of  alternative 
methods  of  cotqpUance  in  accordance 
with  paragraph  ,(e)  or  (f)  of  the  AD  by 
proposing  apprbphate  limitations  for 
such  cargo. 

Service  History 

One  commen^er  claims  that,  for  the 
converted  727  fighters,  "successful 
flight  history  is  direct  evidence  which 
supports  [the  commenter's]  analysis 
showing  the  airplanes  to  be  safe."  The 
commenter  ref^ences  CAR  sections 
4b.202.  4b.270,iand  4b.300  to  show  that 
service  history  is  a  reliable  indicator  "to 
support  or  define  a  substantiation 
methodology." 

The  FAA  does  not  concur.  The 
requirements  of  CAR  part  4b  that  the 
commenter  refwences  are  related  to  the 
determination  of  the  fatigue  strength  of 
structure,  wher^  it  is  acceptable  to 
utilize  the  service  history  of  airplanes  of 
similar  structural  design.  However,  the 
tmsafe  conditicyi  addressed  in  this  AD 
is  not  related  to  fatigue,  but  is  the  result 
of  the  existing  floor  structure  being 
significantly  understrength.  The  only 
conclusion  that  can  be  drawn 
analytically  frotn  the  accumulated  flight 
history  of  (he  c6n verted  727  freighters  is 
that  these  airplanes  have  yet  to 
encounter  a  sulficiently  severe  gust 
condition  wheit  critically  loaded  with 
an  allowable  payload  configuration  to 
cause  failure  ofthe  floor  structure. 

Deflection  of  Floor  Beams 

One  commenter  states  that  the  FAA 
did  not  provide  a  reasoned  explanation 


of  the  NPRM  claim  that  "even  if  the 
floor  beams  of  the  main  cargo  deck  only 
become  deformed,  the  results  could  be 
catastrophic."  The  commenter  compares 
this  statement  to  McDonnell  Douglas 
Report  MDC-J5568.  applicable  to  Model 
DC-10  series  airplanes,  which  was 
approved  by  the  FAA  and  showed 
significant  and  permanent  deformation 
of  the  wing 

From  this  comment,  the  FAA  infers 
that  the  commenter  behoves  that,  if  the 
wing  can  bend  safely  and  even  deform 
permanently  when  it  has  cables/fuel 
lines,  etc..  passing  through  the  structure, 
then  the  floor  beams  also  must  be 
capable  of  safely  deforming  or  bending. 

The  FAA  does  not  concur.  The  NPRM 
states  why  deformation  of  the  floor 
beams  could  be  catastrophic.  For  the 
"up"  load  case  analyzed  by  the  FAA, 
which  consisted  of  "up"  loads  applied 
to  the  containers  due  to  a  down  gust  on 
the  airplane,  the  floor  beams  common  to 
the  forward  and  aft  locks  of  a  container 
bend  upward  due  to  the  applied  upward 
load.  The  adjacent  floor  beams 
underneath  the  containers  that  are  not 
attached  to  the  container  do  not  bend. 
If  this  deflection  relative  to  the  adjacent 
floor  beams  is  excessive,  this  could 
result  in  the  bending  and  stretching  of 
all  control  cables  and  fuel  lines  passing 
through  the  floor  beams.  Such  bending 
and  stretching  could  result  in 
luicommanded  flight  control  inputs  at  a 
critical  time  when  the  airplane  is 
subject  to  severe  gust  conditions.  In 
addition,  the  fuel  lines  located  in  the 
floor  beams  are  not  designed  to  flex  in 
the  same  manner  as  fuel  lines  located  in 
the  wing  structure  of  an  airplane  and, 
therefore,  may  crack,  bend,  or  rupture. 

The  occurrence  of  either  an 
uncommanded  flight  control  input 
during  critical  fli^t  conditions  or  the 
ruptiue  of  a  fuel  line  can  be 
catastrophic.  The  McDonnell  Douglas 
report  referenced  by  the  conunenter  is 
not  applicable  to  the  floor  beam 
deflections  of  a  727  converted  freighter 
since  the  fuel  lines  and  control  cables 
located  in  the  wing  of  Model  DC-10 
series  airplanes  are  specifically 
designed  to  accommodate  large  wing 
deflections  and  are  in  compliance  with 
the  applicable  regulations. 

Safety  Factor 

One  commenter  states  that  the  use  of 
a  safety  factor  as  small  as  1.5 
presupposes  very  accurate  analysis, 
knowledge  of  loads  and  materied 
properties,  and  sound  engineering 
practices.  Structure  with  negative 
margins  of  safety  of  -  0.63  clearly 
indicates  that  some  or  all  of  these 
suppositions  have  not  been  achieved.  In 
addition,  some  operating  conditions. 
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such  as  gusts,  are  beyond  human 
control.  The  safety  factor  of  1.5,  as 
required  by  CAR  part  4b,  is  necessary  to 
maintain  the  safety  of  the  airplanes.  The 
FAA  concurs  with  the  commenter,  but 
notes  that  the  finding  of  unsafe 
condition  in  this  AD  is  based  on  the 
FAA's  determination  that  the  risk  of 
catastrophic  failing  of  the  imderstrength 
floor  structure  is  unacceptably  high, 
rather  than  on  a  simple  finding  of  non- 
compliance vfith  C^  part  4b. 

Fore  and  Afl  Center  of  Gravity  Shifts 

Several  commenters  objected  to  the 
FAA's  analytical  use  of  the  trapezoidal 
method  for  evaluating  shifts  in  the 
center  of  gravity  (eg)  within  a  container. 
One  commenter.  FedEx,  states  that  the 
FAA's  use  of  the  trapezoidal  shift 
results  in  impracticable — if  not 
impossible — circumstances  that  exceed 
the  Tequirements  of  CAR  section  4b.210. 

In  order  to  gain  a  better  understanding 
of  this  and  other  FedEx  comments,  the 
FAA  met  with  FedEx  on  September  19, 
1997,  having  first  provided  FedEx  with 
a  series  of  questions  to  be  discussed  at 
the  meeting.  (The  minutes  of  this 
meeting  are  included  in  Rules  Docket 
No.  97-NM-09-AD.)  At  this  meeting, 
FedEx  reported  that  it  had  only  recently 
obtained  a  scale  that  would  allow  it,  for 
the  first  time,  to  determine  the  actual 
locations  of  the  cg's  inside  its 
containers.  FedEx  stated  that  it  had 
weighed  and  determined  the  eg  location 
on  a  sampling  of  1,500  containers,  but 
did  not  provide  any  data  to  the  FAA  at 
the  meeting.  In  any  case,  the  FAA  does 
not  consider  it  appropriate  to  evaluate 
only  an  operator's  average  container 
payload  when  establishing  the  safety  of 
the  affected  airplanes.  The  unsafe 
condition  determined  by  the  FAA's 
analysis  is  based  on  the  payload  weight 
and  distribution  with  which  these 
airplanes  are  ciurently  allowed  to 
operate. 

In  addition,  in  a  letter  dated 
November  4, 1997,  to  the  FAA  (a  copy 
of  which  has  been  placed  in  Rules 
Docket  No.  97-NM-09-AD),  FedEx 
states  that  "A  review  of  container 
weights,  quadrant  weights,  and  cg's  for 
the  'SAA'  (88-  by  125-inch)  container 
finds  no  containers  in  the  4.000  to  8.000 
lb.  range  with  a  eg  offset  greater  than 
8.67%."  However,  FedEx  did  not 
provide  data  (e.g.,  the  numbers  and 
types  of  containers  reviewed;  the 
percentage  of  eg  shift  for  different 
container  weights)  to  substantiate  the 
value  of  8.67  percent.  Therefore,  the 
FAA  is  unable  to  determine  the 
significance  of  this  comment. 

FedEx  states  that  it  chose  to  use  a 
"stair  step"  or  "box"  method  to  evaluate 
the  effects  of  eg  shifts  within  a 
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container.  FedEx  also  states  that  the 
FAA  rejected  this  method  for  use  on  the 
727  converted  freighters  without  a 
reasoned  explanation. 

The  FAA  does  not  concur  with  the 
comments  regarding  the  FAA's 
methodology.  As  stated  in  the  NPRM, 
the  large  negative  margins  of  safety 
calculated  using  the  FAA's  analysis 
included  consideration  of  the  effect  of  a 
horizontal  eg  shift  of  10  percent  within 
the  container  (e.g..  8.8  inches  from  the 
geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft 
direction).  Shifts  in  eg  are  particularly 
important  in  considering  the  "up"  load 
case  because  the  container  loads  are 
applied  primarily  to  the  floor  beams  at 
the  forward  and  aft  edges  of  the 
container  where  the  container  locks  are 
located.  The  effect  of  the  eg  shift  is  to 
increase  the  loading  on  the  beam  in  the 
direction  of  the  eg  shift.  For  example,  if 
the  eg  is  shifted  aft,  the  applied  loads 
will  be  increased  on  the  floor  beam 
located  at  the  aft  edge  of  the  container. 
In  analyzing  the  effects  of  forward  or 
aft  eg  shifts,  the  FAA  employed  a 
"trapezoidal  method."  The  trapezoidal 
method  is  well  accepted  and  used  by 
both  Type  Certificate  (TC)  and  STC 
holders.  The  trapezoidal  method  is 
analogous  to  shifting  sand  in  a  box. 
With  no  eg  shift,  the  weight  of  the  cargo 
is  uniformly  distributed  across  the  base 
of  the  container.  As  the  eg  is  shifted,  the 
load  or  "sand"  is  taken  from  one  side 
and  applied  to  the  other  side.  This 
results  in  a  sloping  load  distribution, 
with  a  load  "peak"  on  one  end  of  the 
container,  and  a  load  "valley"  on  the 
other  end.  Another  acceptable  method 
for  considering  forward  or  aft  eg  shifts 
is  the  "box"  or  "stair  step"  method.  In 
this  method,  rather  than  sloping,  the 
load  "steps"  up  from  a  low  level  on  one 
end,  to  a  high  level  on  the  other. 

The  FAA  does  not  concur  that  the 
trapezoidal  shift  used  in  the  FAA's 
analysis  exceeds  the  requirements  of 
CAR  section  4b.210.  For  "up"  loads  on 
the  container,  and  a  forward  or  aft  eg 
shift  (which  the  FAA  has  identified  as 
the  most  likely  critical  ease),  if  the 
airplane  is  not  equipped  with  side 
vertical  restraints  (sidelocks),  the  results 
of  the  loads  analysis  are  the  same 
regardless  of  whether  the  stair  step  or 
trapezoidal  method  is  used.  Since  all 
loads  are  carried  by  the  floor  beams  that 
support  the  forward  and  aft  container 
locks,  the  loads  on  the  beams  will  be 
identical  for  any  method  that  shifts  the 
eg  a  particular  percentage  within  the 
container.  It  is  the  percentage  of  eg  shift 
that  is  important,  not  how  that  eg  shift 
was  achieved.  This  represents  the 
majority  of  the  airplanes  affected  by 
these  four  AD's.  For  those  airplanes 


equipped  with  sidelocks.  there  is  a 
maximum  difference  of  14  percent  in 
the  two  methods  for  "up"  loads,  at  the 
"peak"  of  the  trapezoid.  In 
consideration  of  the  varying  locations  of 
sidelocks  and  the  manner  in  which 
loads  are  actually  distributed  among  all 
locks,  this  difference  does  not 
significantly  affect  the  FAA's  analysis  or 
alter  the  finding  of  the  unsafe  condition. 
The  FAA  considered  10  percent  as  the 
appropriate  amoimt  to  shift  the  eg 
within  the  container,  as  it  is  realistic 
and  typical  of  eg  shift  limitations 
contained  in  operator  weight  and 
balance  manuals.  Consideration  of  a  10 
percent  eg  shift  also  represents  an 
industry  standard  as  evidenced  by  NAS 
3610  (contained  in  the  Rules  Dockets). 
The  vast  majority  of  containers  used  by 
operators  comply  with  this  standard. 
FedEx  has  not  provided  any  data  that 
indicate  that  a  10  percent  eg  shift  is 
imreasonable,  or  that  show  that  the 
FAA's  use  of  a  trapezoidal  shift  is 
unrealistic.  The  data  that  FedEx 
provided  (average  container  densities 
ranging  from  7  to  18  Ib./cubie  foot) 
concern  only  the  average  weight  of  a 
container  used  in  its  operations  and 
assumes  the  weight  to  be  equally 
distributed  throughout  the  container. 

FedEx  also  states  that  the  trapezoidal 
method  results  in  load  distributions  that 
greatly  exceed  the  90  Ib./inch  "ruiming 
load"  (freight  payload  per  inch  of 
airplane  floor  length)  limitation 
specified  in  the  FedEx  weight  and 
balance  manual.  FedEx  states  that  the 
trapezoidal  shift  method  will  result  in 
possible  freight  densities  of  40  Ib./eubic 
foot  in  approximately  Va  of  the 
container  volume.  FedEx  states  that  this 
equates  to  an  average  value  of  over  200 
Ib./ineh  nmning  load  in  this  area  of  the 
container.  FedEx  reports  that  its  daily 
average  operational  load  density  is 
approximately  7  to  7.5  Ib./cubic  foot, 
and  on  rare  occasions  may  have  reached 
the  18  Ib./cubie  foot  range;  therefore,  the 
FAA's  analysis  bears  no  relationship  to 
oi>erational  reality.  (An  average  density 
of  18  Ib./cubic  foot  over  the  entire 
volume  for  the  full-size  FedEx  container 
equates  approximately  to  a  7,920-lb. 
container,  or  about  90  Ib./inch  running 
load.) 

The  FAA  acknowledges  that,  in  its 
analysis  described  in  the  NPRM.  it  was 
not  constrained  by  the  90  lb. /running 
inch  limitation  specified  in  the  FedEx 
weight  and  balance  manual.  However, 
the  FAA  does  not  conevu  that  this 
results  in  inaccurate  weight  limits.  The 
FAA  notes  that,  for  a  FedEx  container  at 
the  maximum  permitted  payload  of 
8,000  lbs.,  the  miming  load  limit  is 
exceeded  even  with  no  shift  in  the 
container  eg  (88-ineh  container  width 


times  90  lbs.  per  inch  equals  7,920  lbs.). 
For  any  forward/aft  eg  shift  within  the 
container,  using  either  the  trapezoidal 
or  "box"  method,  the  degree  to  which 
the  limit  is  exceeded  increases  in  direct 
relation  to  the  magnitude  of  the  eg  shift. 

In  addition,  the  FAA  reviewed 
FedEx's  loading  procedures  during  a 
visit  to  its  flight  line  at  Sea-Tac 
International  Airport,  Seattle. 
Washington,  on  February  5, 1997. 
Dtuing  this  review,  the  FAA  became 
aware  that  FedEx  neither  determines  the 
actual  eg  location  of  the  cargo  within 
each  container  nor  has  the  necessary 
equipment  at  all  of  its  loading  facilities 
to  determine  that  it  is  operating  within 
the  eg  and  running  load  limitations  of 
its  weidit  and  balance  manual. 

Based  on  other  comments  received  in 
response  to  the  NPRM,  it  appears  that 
FedEx's  practice  is  not  unusual  even 
though  it  is  inconsistent  with  its  weight 
and  balance  manuals.  In  light  of  the  fact 
that,  to  the  FAA's  knowledge,  no 
operators  are  measuring  the  cg's  for  all 
containers,  and  that  a  recent  sampling 
accomplished  by  FedEx  shows  eg  shifts 
as  high  as  8.67  percent,  the  FAA 
concludes  that  use  of  10  percent  eg  shift 
in  its  analysis  is  not  only  an  appropriate 
reflection  of  industry  cargo  loading 
practice,  but  may  actually  be 
unconservative. 

Finally,  the  FAA  does  not  concur  that 
it  has  rejected  the  use  of  the  "box" 
method  proposed  by  FedEx.  FedEx  did 
not  consider  a  eg  shift  effect  in  the 
original  substantiation  docimientation 
for  its  original  STC  design,  but  later 
proposed  to  employ  a  "box"  method 
used  by  McDonnell  Douglas  for  the 
certification  of  a  DC-10  freighter 
(submitted  by  FedEx  as  a  comment 
during  the  first  comment  period  in 
Appendix  2,  Report  97-028.  Revision  1/ 
R,  dated  April  1, 1997).  After  review  of 
this  method,  the  FAA  accepted  it  in  a 
meeting  with  FedEx  on  April  29, 1997. 
The  basis  for  this  acceptance  is  that  it 
provides  an  acceptable  level  of 
conservatism  in  the  absence  of  more 
rational  data  to  predict  the  eg  within  a 
container.  As  discussed  above,  the  use 
of  the  "box"  method  does  not 
significantly  affect  the  FAA's  analysis  or 
alter  its  finding  of  an  unsafe  condition. 

FAA's  Methodology 

Boeing  states  that  the  FAA's  analysis 
is  similar  to  that  used  by  Boeing  for 
initial  certification  of  Model  727  series 
airplanes.  However,  Boeing  also  states 
that  while  the  analysis  is  conventional, 
some  of  the  assumptions  made  are  not 
typical  of  industry  practice  for  the  floor 
beam  analysis  and  are  conservative 
relative  to  the  original  certification 
practice  of  Boeing,  with  respect  to 
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trapezoidal  loading  and  credit  for 
pressurization.  Boeing  states  that,  when 
it  evaluates  eg  offsets  in  containers,  it 
uses  the  stepp^  rectangular  or  "box" 
method  to  determine  eg  shifts. 

The  FAA  concurs  partially.  As 
explained  pre\riously,  the  trapezoidal 
loading  assumption  is  nominally  more 
conservative  tlan  the  stepped 
rectangular  or ;  box  method."  For  the 
"up"  load  cas^.  this  nominal  difference 
only  affects  those  airplanes  with 
sidelocks.  In  aby  case,  this  difference 
does  not  signi^cantly  affect  the  FAA's 
analysis  or  alt#r  its  finding  of  an  unsafe 
condition.        , 

The  FAA  does  not  concur  that  its 
analysis  is  inappropriately  conservative 
because  it  considered  zero  fuselage 
pressurization,  Fuselage  pressurization 
tends  to  proviije  an  increase  in  floor 
beam  load  caring  capability  because 
the  pressurized  fuselage,  to  which  the 
ends  of  the  floor  beams  are  attached, 
pulls  outward  on  the  ends  of  the  floor 
beams,  which  makes  the  floor  beams  act 
stiffer.  Severe  ^st  conditions,  such  as 
microbursts,  n|ay  be  encountered  at  low 
altitudes  when  the  fuselage  is  not 
pressurized;  therefore,  it  is  realistic  to 
consider  thosej  conditions.  Even  with 
credit  for  fuselage  pressurization.  the 
FAA's  conclusion  would  be  unchanged 
because  the  pressurization  effects  do  not 
significantly  affect  the  substantial 
negative  margins  of  safety  found  as  a 
result  of  the  analysis.  Furthermore,  CAR 
section  4b.216(c)(l)  requires  that  "The 
airplane  struct^ire  shall  have  sufficient 
strength  to  wi^stand  the  flight  loads 
combined  witi  pressure  differential 
loads  from  zero  up  to  the  maximimi 
relief  valve  setting." 

Another  coi^unenter,  FedEx,  states 
that  the  FAA'^  analytical  techniques  are 
too  conservative  and,  therefore,  result  in 
artificially  low  payload  numbers 
(container  weights)  for  the  727 
converted  freighters.  The  FAA  does  not 
concur.  The  FAA  reviewed  the 
substantiating  data  submitted  for  the 
original  certification  of  FedEx's  727 
freighter  convf  rsion  STC  and  found  that 
this  data  packlge  lacked  any  stress 
analysis  substantiating  the  floor 
structure.  Lacking  this  data,  the  FAA 
reviewed  the  ^alytical  methods  used 
by  others  in  ii^ustry.  The  FAA 
determined  that  other  industry 
analytical  methods  for  cargo  systems 
used  conservative  overlapping 
assumptions  tt>  ensure  that  the  design 
resulted  in  a  stfe  product  that  complied 
with  CAR  part  4b.  The  FAA's  decision 
to  use  these  methods  to  perform  an 
analysis  of  thej  floor  structure  of  the 
affected  727  converted  freighters  is 
.consistent  wit  i  industry  standard 
practices. 


One  conunenter  expresses  concern 
over  the  methods  utilized  in  the 
structural  substantiation  of  floor  beam 
loads  in  the  documentation  contained  in 
these  Rule  Dockets,  although  the 
commenter  did  not  identify  a  basis  for 
the  concern.  The  commenter  states  that 
over  the  course  of  the  last  two  decades 
it  has  developed  stringent  methods  for 
accurately  predicting  cargo  induced 
loads  in  airplane  structure.  The 
commenter  requests  that  the  FAA 
consider  these  methods  in  performing 
its  evaluations.  The  conunenter 
submitted  data  regarding  its  analytical 
methodology  used  in  development  of 
numerous  STC  approvals  of  cargo 
handling  systems. 

FAA  has  reviewed  the  commenter's 
methods  and  considers  that  this 
methodology  utilized  conservative, 
overlapping  assiunptions  to  "bracket" 
unknown  variables  and  utilized  a 
trapezoidal  distribution  of  cargo  in 
defining  its  eg  offsets.  The  FAA  agrees 
that  these  are  appropriate  methods  for 
determining  loads  for  cargo  floor 
structvue  and  are  consistent  with  those 
employed  by  the  FAA.  These  methods 
result  in  conclusions  that  are  consistent 
with  the  FAA's  findings  that  the  floor 
structure  addressed  by  these  AD's 
presents  an  unsafe  condition.  Further, 
the  FAA  notes  that  these  conclusions 
are  consistent  with  those  derived  from 
other  methods  commonly  used  in 
industry. 

Boeing  addresses  the  statement  in  the 
FAA's  analysis  of  the  floor  beam 
allowables  (contained  in  the  Rules 
Dockets)  that  the  analysis  is  "partial" 
and  "imconservative."  Boeing  states 
that,  for  the  "down"  load  case  (i.e., 
"down"  loads  appHed  to  the  container), 
the  FAA's  analysis  is  sufficiently 
conservative  for  the  following  reasons: 
(1)  the  critical  section  selected  for 
analysis  reflects  the  worst  case  hole-out 
situation;  (2)  all  significant  [down]  load 
cases  were  dealt  with;  (3)  the  critical 
section  analyzed  would  have  no 
degradation  of  [safety]  margins  because 
of  secondary  bending  effects;  and  (4)  the 
critical  section  analyzed  has  no  shear  on 
it  by  first  principles  and,  therefore,  any 
shear  interaction  effects  should  be 
small. 

The  FAA  concurs  with  the 
commenter's  statement;  however,  the 
FAA  notes  that  this  statement  was 
carefully  limited  to  apply  to  "the  down 
load  case  being  considered"  and  does 
not  address  all  load  cases,  the  actual 
strength  of  the  floor,  or  the  floor  beam 
as  a  whole. 

The  FAA  does  not  concur  that  the 
commenter's  statement  is  valid  for  all 
load  cases  and  all  floor  beam  structure. 
The  FAA's  statement  that  the  analysis  is 


"partial"  and  "unconservative"  relates 
to  the  fact  that  there  are  many  floor 
beams,  several  with  differing  appUed 
loads,  load  carrying  capabilities,  and 
critical  cross-sections.  As  a  result,  the 
FAA's  analysis  could  not  be  considered 
complete  (therefore  partial),  nor  could 
the  FAA  state  that  it  had  accounted  for 
all  effects,  which  may  result  in  yet 
higher  stress  levels, and  larger  negative 
margins  of  safety  (therefore 
unconservative). 

One  commenter  states  that  the 
standard  being  pursued  by  the  FAA  for 
the  converted  727  freighter  includes-all 
known  theoretical  possibilities,  plus  an 
additional  safety  factor  of  indeterminate 
size.  The  commenter  refers  to  a 
statement  in  the  NPRM  that 
"*  *  *  airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b  *  *  *."  as  implying  that  the 
FAA  is  imposing  standards  beyond  that 
of  CAR  part  4b. 

The  FAA  does  not  conciu-.  The  FAA's 
analysis  of  the  converted  727  freighter 
floor  beams  was  accompUshed  using  the 
standards  identified  in  CAR  part  4b.  No 
new  standard  is  being  applied  to  these 
airplanes.  The  commenter  has  taken  the 
NPRM  statement  out  of  context.  The 
FAA's  reference  to  gusts  that  exceed 
CAR  part  4b  critical  load  cases  is  in  a 
portion  of  the  NPRM  that  addresses  the 
basis  for  the  retention  of  the  1.5  factor 
of  safety,  which  is  required  by  CAR 
section  4b.200(a).  This  factor  is  used  to 
protect  the  airplane  from  failure  when 
experiencing  limit  load,  the  highest 
expected  actual  in-flight  loading,  and 
other  unknown  situations. 

As  stated  in  the  NPRM,  interested 
parties  had  requested  that  the  FAA 
eliminate  the  safety  factor  during 
preparation  of  the  NPRM,  which  would 
allow  higher  payloads.  The  statement 
that  the  commenter  characterizes  as 
implying  "new  standards,"  and  a  safety 
factor  of  "indeterminate  size,"  was 
simply  a  discussion  of  the  existing  level 
of  safety  «stablished  by  the  CAR  part  4b 
standards  (this  airplane  was  originally 
certificated  to  those  standards  over  30 
years  ago). 

One  commenter  quotes  from  CAR 
section  4b. 210  that  the  analysis  must  be 
conducted  using  "any  practicable 
distribution  of  disposable  loads."  The 
commenter  states  that  the  loading 
scenarios  the  FAA  uses  are  much  higher 
than  the  maximimi  [loading] 
experienced  in  actual  service.  Several 
other  commenters  characterize  the 
FAA's  assumptions  and  analysis  as 
"ultra  conservative." 

The  commenters  appear  to  have 
misinterpreted  the  referenced  CAR 
section  4b.210.  The  word  "practicable." 
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which  means  possible  to  put  into 
practice,  appears  to  be  read  as 
"practical."  Subpart  C  of  CAR  part  4b 
requires  that  analysis  be  conducted  for 
conditions  (e.g.,  critical  altitude,  critical 
load,  or  maximum/minimum  weight) 
that  are  possible;  Subpart  C  is  not 
restricted  to  normal,  average,  or 
practical  conditions.  Designing 
airplanes  to  withstand  only  average 
loads  would  result  in  a  greater  potential 
for  catastrophic  failures  whenever  those 
loads  are  exceeded. 

Boeing  Data 

FedEx  states  that  none  of  Boeing's 
analysis  for  the  affected  727  airplanes 
provides  any  baseline  for  comparison  of 
the  imit  load  device  (ULD)  eg  shifts, 
container  load  distribution,  or  other  key 
methodologies.  The  FAA  does  not 
concur.  As  a  check  to  verify  that  its 
analysis  was  generally  correct,  the  FAA 
examined  some  of  the  type  certification 
data  that  Boeing  had  submitted  prior  to 
certification  of  727  passenger  and 
freighter  airplanes.  The  Boeing  data 
verified  the  FAA's  analysis  in  the 
following  two  significant  respects: 

1.  Boeing's  stress  analysis  that 
established  allowable  floor  beam 
strength  for  the  passenger  version  was 
entirely  consistent  with  the  FAA's  stress 
analysis;  and 

2.  Boeing's  loads  analysis  for  the 
freighter  version,  while  using  a  different 
methodology  from  that  used  by  the 
FAA,  would  result  in  substantial 
negative  margins  of  safety  for  passenger 
floor  structure  when  carrying  8,000-lb. 
containers. 

In  accordance  with  CAR  part  4b, 
Boeing's  analysis  of  the  727  freighter 
considered  all  aspects  of  cargo  loading, 
including  eg  offsets,  load  distribution, 
and  multiple  other  facets.  It  should  be 
noted  that  Boeing  found  it  necessary  to 
substantially  strengthen  the  floor 
structure  for  its  freighter  version  in 
order  to  carry  the  same  payloads 
currently  allowed  by  the  subject  STC's 
and  remain  in  full  compliance  with 
CAR  part  4b. 

FedEx's  Analysis 

In  support  of  its  position  that  there  is 
no  imsafe  condition,  FedEx  states  that  it 
has  used  a  rational,  conservative 
analytical  approach  for  determining  that 
the  cargo  floor  structure  is  safe,  which 
has  not  been  accepted  by  the  FAA. 
Specifically,  FedEx  references 
individual  floor  beam  analysis  and  tests 
conducted  with  combinations  of  loads, 
offsets,  container  positioning,  airplane 
weight,  and  flight  maneuvers  that  create 
conditions  exceeding  any  that 
statistically  will  occur. 


The  FAA  does  not  concur.  Except  for 
the  lateral  floor  beams  over  the  80-inch 
long  wheel  well  area,  which  is 
discussed  below  imder  the  heading 
"Data  Shovdng  Floors  to  be  Safe," 
FedEx  has  not  yet  submitted  a  complete 
analysis  of  the  floor  structure,  or  of  a 
single  floor  beam.  The  tests  that  have 
been  run  to  date  are  of  limited  relevance 
as  discussed  under  the  heading 
"FedEx's  Tests."  Further,  as  discussed 
previously,  the  FAA  also  does  not 
concur  that  the  unsafe  condition  is  so 
improbable  that  it  should  not  be 
addressed. 

FedEx  states  that  the  statement  in  the 
NPRM  that  the  FAA  used  commonly 
accepted  analytical  methods  in  its 
structural  analysis  is  misleading 
because  it  fails  to  address  other 
"commonly  accepted  analytical 
methods."  In  particular,  FedEx 
references  the  FAA's  use  of  a  pinned 
end  colmnn  fixity  coefficient  ("c")  of 
1.0,  and  in  contrast  points  out  that  a  "c" 
of  2.58  is  used  in  an  example  problem 
contained  in  "Analysis  and  Design  of 
Flight  Vehicle  Structures"  by  E.F. 
Bruhn.  FedEx  considers  this  example 
problem  to  be  analogous  to  a  floor  beam 
lower  cap  analysis.  FedEx  states  that 
other  alternative  analytical  methods 
(such  as  Bruhn)  result  in  a  significant 
increase  in  allowable  loads  for  the  floor 
beams  (therefore  potentially  higher 
allowable  container  weights),  but  these 
methods  have  been  rejected  by  the  FAA 
as  inapplicable  to  the  converted  727 
freighters,  even  though  they  have  been 
accepted  previously  by  the  FAA  on 
other  certification  efforts. 

The  FAA  does  not  concur.  The 
selection  of  this  coefficient  can  have  a 
significant  effect  on  the  determination 
of  the  allowable  payloads.  A  low 
column  fixity  coefficient  of  1.0  means 
that  the  ends  of  the  beam  are  "pinned" 
(i.e.,  free  to  rotate  or  move  like  a  hinge). 
A  column  fixity  coefficient  of  4.0  means 
that  the  ends  of  the  beam  are  fully 
"fixed"  (i.e.,  unable  to  rotate  or  move 
for  any  applied  load).  The  FAA's 
analysis  uses  a  "pin  end  coefficient" 
because  it  represents  the  airplane 
structure.  As  stated  previously,  the 
FAA's  analysis  considered  the  "up" 
load  case  to  be  the  most  likely  critical 
case.  For  this  load  case,  the  lower 
horizontal  member  or  "chord"  of  the  "I" 
shap>ed  floor  beam  will  be  in 
compression  and,  therefore,  will  behave 
in  the  same  manner  as  a  column  under 
compression.  It  will  be  free  to  rotate  or 
move  like  a  hinge,  not  fixed  as  a  higher 
fixity  coefficient  would  suggest. 

FedEx's  proposed  "c"  coefficient  of 
2.58  does  not  appear  in  any  of  its 
analysis  in  support  of  its  comments  to 
the  NPRM.  At  the  September  19 


meeting,  FedEx  stated  that  it  did  not  use 
the  2.58  value  in  any  of  its  analyses 
submitted  in  its  comments.  FedEx  also 
stated  at  the  meeting  that  the  2.58  value 
was  merely  an  illustration  of  a  fixity 
coefficient  that  could  be  found  in  the 
Bruhn  handbook  for  a  similar  problem. 
Nevertheless,  FedEx  maintained  at  that 
meeting  that  it  estimates  the  true  value 
of  "c"  is  in  excess  of  1.2,  and  maybe 
as  high  as  2.58,  although  FedEx  did  not 
provide  any  data  to  the  FAA  to  show 
that  a  "c"  of  2.58  would  be 
representative  of  the  structure. 

In  addition,  in  FedEx's  analysis 
submitted  to  the  NPRM,  FedEx  used  a 
"c"  value  of  1.2.  (Document  97-021, 
initial  release,  dated  February  28, 1997, 
submitted  to  the  NPRM  (Rules  Docket 
No.  97-NM-09-AD)  as  Appendix  1 
during  the  first  comment  period). 
However,  in  a  later  version  of  the  same 
document,  FedEx  also  used  a  "c" 
coefficient  of  1.01  (Document  97-021, 
dated  March  24,  1997,  but  designated  as 
the  initial  release  of  the  document,  as 
well),  submitted  to  the  FAA  for  review 
on  April  7,  1997.  The  FAA  has 
determined  that  there  is  essentially  no 
difference  between  1.00  and  1.01  for  a 
column  end  fixity  coefficient.  Therefore, 
the  FAA  concludes  that  the  more  recent 
data  submitted  by  FedEx  is  consistent 
with  the  value  of  1.0  for  the  column 
fixity  coefficient  used  in  the  FAA's 
analysis. 

FedEx  states  that  it  has  submitted 
reports  to  the  Seattle  Aircraft 
Certification  Office  (AGO)  that  employ 
assumptions  that  were  used  by  Douglas 
Aircraft  Company  and  were  accepted  by 
the  Los  Angeles  ACO  for  the  original 
certification  of  the  Model  DC-10 
airplane.  FedEx  also  states  that  the  Los 
Angeles  ACO's  earlier  approval  of  the 
assumptions  used  in  the  Model  DC-10 
analysis  affirms  that  it  is  using  an 
appropriate  method  to  substantiate  the 
integrity  of  its  converted  727  fi^ighters. 
FedEx  states  that  the  FAA  has  not 
explained  how  the  methodology  can  be 
accepted  by  the  Los  Angeles  ACO  and 
not  accepted  by  the  Seattle  ACO. 

The  FAA  acknowledges  that  use  of 
the  particular  assumption(s)  referenced 
in  the  DC-10  analysis,  if  appUcable  to 
FedEx's  727  analysis,  may  allow  higher 
container  weights  than  those  specified 
in  the  proposed  AD. 

The  FAA  does  not  concur  with  the 
commenter's  statements.  For  many 
certification  projects,  it  has  been 
acceptable  to  use  a  particular 
assumption  which  may  not  be 
conservative,  provided  that  there  are 
other  quantifiable  assumptions  used 
which  account  for  the  lack  of 
conservatism  and  resi'U  in  the  overall 
design  being  conserva*:ve  and  in 
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compliance  wifli  CAR  part  4b. 
Therefore,  an  ujiconservative 
assumption  usdd  as  part  of  a  particular 
approved  methodology  is  not  equally 
acceptable  for  pother  methodology 
without  ensuring  that  the  lack  of 
conservatism  i^  accounted  for  elsewhere 
in  the  methodology  and  that  the  overall 
design  is  conservative. 

At  the  July  24,  1997,  meeting  with 
FedEx,  an  FAAjrepresentative  from  the 
Los  Angeles  AGO  stated  that  it  was  the 
responsibility  otf  FedEx  to  demonstrate 
that  the  analytical  assumptions  and 
methodologies  tised  on  the  DC-10  were 
conservative  for  the  Boeing  727.  To 
date,  FedEx  haanot  made  that 
demonstration.  During  the  September  19 
meeting  with  FtdEx,  the  FAA  asked 
FedEx  if  it  had  used  the  entire  analytical 
methodology  that  was  used  for  the  DC- 
10.  FedEx  reph^d  that  it  had  not. 
Therefore,  the  ^AA  does  not  agree  that 
the  two  ACO's  have  been  inconsistent. 

FedEx  states  mat  neither  it  nor  the 
FAA  has  a  complete,  accurate  model 
which  objective  ly  demonstrates  the 
actual  performs  nee  of  the  vast  array  of 
the  TSO  and  SI  C  ULD's  in  any  one  of 
the  hundreds  o^  individual  airplane 
cargo  positions  and  latch  configurations 
of  in-service  airplanes.  The  FAA 
concurs  that  there  is  no  accurate  model 
which  demonstrates  the  actual  loads 
input  into  the  structure  of  the  727 
converted  freighters  for  the  myriad  of 
possible  configiirations.  However,  an 
analysis  using  conservative  overlapping 
(or  enveloping)  assumptions  can  be 
performed  to  shjow  the  design  is  safe  for 
the  proposed  u^ge  and  is  in 
compliance  with  CAR  section  4b. 200(c). 
This  approach  has  been  successfully 
used  by  aerospa  ce  companies  for  many 
years  and  is  acceptable  to  the  FAA. 

FedEx's  Tests 

FedEx  states  that  three  tests 
(descriptions  fo  low)  indicate  that  the 
floor  structure  c  f  the  existing  main  cargo 
deck  is  in  compiliance  with  CAR  part  4b 
when  supportin  g  existing  weight  limits 
of  the  weight  ar  d  balance  manual. 

1.  Inverted  Cintainer  Test.  FedEx 
states  that  it  hai  conducted  an  inverted 
container  test  tl  at  demonstrates  that  its 
existing  sideloc  cs  are  effective  in 
carrying  35  to  40  percent  of  the 
container  load.  The  test  report  is 
contained  in  Appendix  9  (Report  97- 

dated  May  5,  1997)  of 
ts  to  the  NPRM  (Rules 
M-09-AD)  during  the 
period.  FedEx  also 
results  show  that  the 
FAA's  estimation  that  the  sidelocks 
carry  20  percent  of  the  container  load  is 
far  too  conserve  tive. 
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The  FAA  infers  that  FedEx  considers 
that  the  FAA's  estimation  that  20 
percent  of  the  total  container  load  is 
carried  by  all  sidelocks  (10  percent  per 
side)  is  conservatively  low  since  this 
results  in  80  percent  of  the  total  load 
being  carried  by  the  locks  attached  to 
the  main  deck  floor  beams.  Because 
FedEx's  inverted  container  test  showed 
that  35  to  40  percent  of  the  container 
load  was  carried  by  the  sidelocks 
(approximately  20  percent  per  side),  60 
to  65  percent  of  the  total  load  would  be 
carried  by  the  locks  attached  to  the  main 
deck  floor  beams. 

FedEx  states  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  FAA  does  not  concur 
that  FedEx's  testing  has  shown  that 
sidelocks  are  35  to  40  percent  effective 
because  the  testing  dpes  not  address  all 
container  types,  eg  shifts,  and  all 
container  positions  on  the  airplane.  The 
FAA  estimated  that  the  sidelocks  are  20 
percent  effective  based  on  current 
industry  methods,  as  used  in  TC  and 
STC  programs.  To  date,  industry,  with 
the  exception  of  this  test  by  FedEx,  has 
little  or  no  data  showing  the  exact 
distributions  of  actual  sidelock  load 
percentages.  Therefore,  enveloping 
assumptions  and/or  conservative 
analytical  methodologies  have  been 
consistently  used  by  various 
manufacturers  to  show  compliance  with 
CAR  sections  4b.200(c),  4b.210,  and 
4b.359,  to  which  these  STC's  also  were 
certified.  This  approach  has  previously 
obviated  the  need  to  determine  the  exact 
load  distributions  to  each  lock  for  the 
various  container  types  used  by 
operators. 

Several  conunenters  point  out  that 
there  is  a  vast  array  of  different  types  of 
containers  and  other  ULD's  used  by  the 
affected  operators.  This  includes  a  wide 
range  of  construction,  shapes,  and 
materials.  Some  ULD's  look  like  boxes; 
others  look  like  flat  pallets  or  "cookie 
sheets."  These  differences  significantly 
affect  the  distribution  of  loads  to  all 
locks  when  subjected  to  "up"  loads  on 
the  container.  Although  FedEx's 
airplanes  that  have  been  modified  in 
accordance  with  the  affected  STC's 
predominantly  haul  the  full-size  or 
"SAA"  container,  and  the  half-size  or 
"Demi"  container,  FedEx  reported  at  the 
September  19  meeting  with  the  FAA 
that  its  modified  727's  haul  other  kinds 
of  containers,  such  as  flat  pallets,  when 
necessary. 

For  these  reasons,  the  FAA's  analysis 
used  to  determine  the  maximum  safe 
payload  limits  for  operations  must 
conservatively  account  for  any  of  the 
currently  permitted  container  types. 


CAR  section  4b.359  requires  that 
"each  cargo  and  baggage  compartment 
be  designed  for  the  placarded  maximum 
weight  of  contents  and  the  critical  load 
at  the  appropriate  maximum  load 
factors  corresponding  to  all  specified 
flight  *   *   •  conditions  *   *   *."  CAR 
section  4b.210  requires  that  "flight  load 
requirements  shall  be  complied  with 
*  *  *  at  all  weights  from  the  design 
minimum  weight  to  the  maximum 
weight  appropriate  to  each  particular 
flight  condition,  with  any  practicable 
distribution  of  disposable  load  (mass 
load)  within  the  prescribed  operating 
limitations  stated  in  the  Airplane  Flight 
Manual."  CAR  section  4b.200(c) 
requires  that  "all  loads  [force  loads] 
shall  be  distributed  in  a  manner  closely 
approximating,  or  conservatively 
representing  actual  conditions." 

Therefore,  in  order  to  show 
compliance  with  the  applicable 
regulations,  either  the  distribution  of  the 
container  loads  to  latches  used  to 
analyze  the  floor  beam  structure  must  be 
acciu'ately  determined  for  all  container 
types  used,  or  conservative  assumptions 
must  be  used  considering  all  practicable 
distribution  of  cargo  loads.  Finally,  the 
floor  structiu^  must  be  strong  enough  to 
carry  the  maximum  weight  at  the 
critical  cargo  load  distribution  at  the 
appropriate  maximum  applied  loads. 

As  stated  previously,  the  FAA's 
analysis  in  the  NPRM's  identifies  one  of 
several  possible  critical  load  cases — that 
of  a  large  gust  pushing  the  airplane 
down,  which  causes  "up"  loads  on  two 
adjacent  containers.  On  all  of  the 
affected  STC's,  adjacent  containers 
share  the  same  set  of  container  locks  at 
the  forward  and  aft  edges,  and  these 
locks  are  attached  to  the  floor  structure. 
This  condition  results  in  the  loads  for 
both  containers  being  concentrated  on 
isolated  floor  beam(s)  at  the  location  of 
the  locks. 

A  "typical"  full-size  (88-  by  125-inch) 
container  is  an  enclosed  box  with  two 
sides  curved  to  match  the  rounded 
contour  of  the  airplane  fuselage,  a  fully 
or  partially  removable  front  side  (i.e.,  a 
door),  and  a  fixed  or  rigid  back  wall. 
Because  of  the  design  of  a  typical 
container,  the  back  wall  tends  to  carry 
the  majority  of  the  load  (the  curved 
sides  and  removable  front  are  not  as 
effective  in  supporting  an  "up"  load  as 
the  rigid  back  wall).  A  different  type  of 
ULD,  a  flat  pallet,  with  netting  to 
restrain  the  cargo,  distributes  the  loads 
to  the  container  locks  very  differently 
than  the  88  by  125-inch  container.  The 
net  tends  to  distribute  the  load  more 
uniformly  around  the  pallet  edges. 

The  rational  basis  for  the  FAA's 
analysis  is  illustrated  by  the  following 
two  examples  of  container/ULD 
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arrangements  that  result  in  load 
distributions  to  the  floor  beams  which 
approach  or  exceed  the  80  percent 
estimate  used  by  the  FAA  (i.e.,  the 
converse  of  the  estimate  that  20  percent 
of  the  load  is  carried  by  the  sidelocks). 
These  two  examples  assume  maximum 
allowable  ULD  payloads  of  8,000  lbs. 
using  configurations  that  are  permitted 
for  all  of  these  STC's. 

Example  1:  Back-to-Back  Containers.  Based 
on  the  data  from  FedEx's  inverted  container 
test  with  an  "SAA"  container  facing  (door 
side)  forward,  43  percent  of  the  total  load 
was  carried  by  the  locks  on  the  back  side  of 
the  container.  If  two  containers  of  equal 
weight  are  placed  back  to  back,  the 
equivalent  of  86  percent  of  the  total  load  of 
one  container  would  be  placed  on  the  floor 
beam(s)  at  the  interface  (43  percent  plus  43 
percent). 

Example  2:  Container  and  Flat  Pallet. 
Using  the  test  data  for  the  inverted  container 
test,  43  percent  of  the  load  would  be  carried 
by  the  back  wall.  A  flat  pallet  ("cookie 
sheet")  placed  just  aft  of  this  container  in  a 
cargo  position,  which  has  four  sidelocks  on 
each  side,  will  place  approximately  28 
percent  of  the  total  load  on  the  front  side  of 
the  "cookie  sheet"  (as  discussed  previously, 
the  net  on  the  flat  pallet  tends  to  distribute 
the  load  equally  to  all  sides  of  the  sheet,  and 
since  there  are  five  locks  each  on  the  floor 
beam(s)  supporting  the  front  and  back  side  of 
the  sheet,  and  four  on  each  side,  5/18  (or  28 
percent  of  the  total  load)  will  be  on  the  front 
side].  This  results  in  a  total  of  71  percent  (43 
percent  plus  28  percent)  of  the  maximum 
ULD  payload,  being  placed  on  the  floor 
beam(s)  between  these  two  ULD's. 

These  two  examples  of  the  many 
possible  loading  configurations 
illustrate  the  reasonableness  of  the 
FAA's  estimation  that  80  percent  of  the 
maximum  allowable  container  payload 
could  be  concentrated  on  the  floor 
beam(8)  at  the  interface  between  two 
adjacent  containers. 

In  addition,  the  FAA  has  other 
concerns  with  FedEx's  inverted 
container  test.  First,  the  effects  of  a 
critical  eg  shift  within  the  container 
were  not  tested.  As  tested  by  FedEx,  the 
back  wall  of  the  container  carried  43 
percent  of  the  load  with  a  zero  percent 
eg  shift  (i.e.,  the  eg  of  the  container  was 
at  its  geometric  center).  As  discussed 
previously,  this  is  impractical  to  achieve 
in  actual  operations.  If  the  eg  had  been 
shifted  towards  the  back  wall  of  the 
container,  the  load  at  the  back  wall  of 
the  container  would  have  been  higher 
than  the  43  percent  noted  previously. 

It  should  be  noted  that  the  FedEx  test 
plan  submitted  to  the  FAA  in  May  1997 
(Appendix  4  of  FedEx's  comment  to 
Rules  Docket  No.  97-NM-09-AD 
submitted  during  the  initial  comment 
period;  Document  97-034,  dated  May  6, 
1997)  listed  aft  eg  shift  load  cases  on 
page  9  of  that  plan.  However,  these 


critical  load  cases  were  not  tested 
because  the  actual  test  (described  in 
Appendix  9)  had  taken  place  in 
accordance  with  an  earlier  test  plan. 
Document  97-023  (which  is  referenced 
in  Appendix  9).  This  was  confirmed  by 
FedEx  at  the  September  19  meeting. 

A  second  concern  with  the  Fed&c 
inverted  container  test  is  that  the 
container  was  tested  in  a  fixture  in 
which  the  lock  locations  were 
representative  of  only  one  cargo 
position  on  the  airplane.  There  are 
typically  a  maximum  of  8  to  12 
containers  that  may  be  carried  on  the 
main  deck,  depending  on  the 
configuration  of  the  airplane.  Sidelocks 
are  evenly  spaced  along  the  fuselage, 
and  different  cargo  container  positions 
result  in  either  four  or  five  sidelocks 
along  the  container  side  edges.  For  these 
reasons,  a  variety  of  locations  should  be 
tested  to  determine  the  critical  load  case 
for  the  floor  beams. 

A  third  concern  is  that  FedEx  tested 
cargo  position  5  on  the  727-200  with 
the  door  of  the  container  on  the  aft  side 
of  the  cargo  position.  This  orientation  is 
opposite  of  how  FedEx  reports  that  the 
"SAA"  containers  are  usually  placed  in 
its  airplanes.  This  orientation  of  the 
container  in  the  test  fixtiu«  resulted  in 
a  sidelock  being  within  4  inches  of  the 
back  wall  of  the  container.  The  distance 
from  the  front  wall  of  the  container  to 
the  nearest  sidelock  was  23.5  inches. 
Due  to  this  large  distance,  or 
"overhang,"  and  the  flexibility  of  the 
"SAA"  container,  the  nearest  sidelock 
to  the  front  wall  on  each  side  of  the 
container  together  carried  32  percent  of 
the  total  test  load.  If  the  container  had 
been  placed  in  the  fixture  with  the  door 
on  the  front  side  of  the  cargo  position, 
such  that  the  back  wall  of  the  container 
had  a  23.5-inch  "overhang,"  or  was  in 
one  of  the  several  other  cargo  positions 
possible  which  have  greater  than  a  4- 
inch  "overhang"  to  the  backwall  of  the 
container,  the  loads  on  the  container 
back  wall  (which  are  carried  by  the  floor 
beams)  would  have  been  significantly 
hi^er. 

Finally,  it  is  imporiant  to  note  that 
FedEx  has  provided  no  analysis  of  the 
floor  beam  structure  showing  that  the 
large  negative  margins  of  safety  are 
resolved  based  on  its  assertion  that  35 
to  40  percent  of  the  container  load  is 
distributed  to  the  sidelocks.  The  load 
distribution  is  only  pari  of  the  answer; 
the  load  distribution  must  be  used  in  a 
stress  analysis  to  develop  data 
identifying  stresses  in  the  structural 
members. 

The  FAA  conctirs  that,  in  principal, 
testing  of  containers  using  a  fixture  such 
as  that  used  by  FedEx,  if  it  represents 
the  most  adverse  case  of  "overhang"  for 


the  back  wall  for  all  applicable  cargo 
positions,  and  if  it  shifts  the  container 
eg  to  the  most  adverse  position,  will 
produce  conservative  results  for  the 
latches  common  to  the  floor  beams,  for 
the  container  type  tested.  The  results 
will  be  conservative  because  of  the 
flexibility  of  the  floor  beams,  relative  to 
the  stiff  behavior  of  the  test  fixture.  The 
degree  of  conservatism  is  unknown  to 
the  FAA  and  has  not  been  demonstrated 
by  FedEx. 

FedEx,  in  its  test,  did  not  consider  all 
practicable  load  distributions  nor 
establish  the  critical  case  considering  an 
adverse  aft  eg  shift  and  sidelock 
location.  FedEx  tested  only  those 
containers  or  ULD's  that  it 
predominantly  uses,  but  not  all  the 
types  that  it  actually  uses  in  service; 
therefore,  it  is  impossible  to  draw  broad 
conclusions  about  the  behavior  of  many 
different  container  types,  applicable  to 
all  cargo  positions,  or  the  degree  of 
conservatism  introduced  by  floor  beam 
flexibility  from  its  limited  testing. 

Therefore,  the  FAA  concludes  that  the 
35  to  40  percent  distribution  of  the  "up" 
load  to  the  sidelocks  used  by  FedEx  is 
artificially  high.  The  FAA  does  not 
concur  that  the  data  "Container  Test," 
documented  in  Appendix  9. 
demonstrate  that  the  commenter's 
existing  sidelocks,  in  general,  are 
effective  in  reacting  35  to  40  percent  of 
the  container  load,  or  that  the  tests 
"indicate  that  the  floor  structme  of  the 
existing  main  cargo  deck  is  in 
compUance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits."  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect. 

2.  Single  "I"  Beam  Test.  FedEx  states 
that  it  performed  a  floor  beam  test  on  a 
conservative  representation  of  an 
unmodified  passenger  floor  beam.  This 
test  is  dociunented  in  Appendix  8  of 
FedEx's  submittal  to  Rules  Docket  No. 
97-NM-09-AD  (FedEx  Engineering 
Report  97-049,  Revision  I/R,  dated 
August  15,  1997),  and  the  additional 
data  is  contained  in  Appendices  10 
(FedEx  Floor  Beam  Test,  Wyle  Lab)  and 
11  (FedEx  Floor  Beam  Test  Videotapes). 

FedEx  also  states  that  this  test  showed 
a  lower  floor  beam  chord  compression 
allowable  in  excess  of  60  ksi  (60,000  lbs. 
j>er  square  inch)  just  prior  to  failure  of 
the  floor  beam.  FedEx  states  that  this 
value  controverts  the  FAA's  calculation 
of  40.6  ksi  in  the  FAA's  analysis.  In 
addition,  FedEx  states  that  the  floor 
beam  was  tested  in  a  fixture  designed  to 
replicate  the  airplane  floor  support 
structure,  and  that  the  test  results  are 
conservative  due  to  the  interaction  of 
other  floor  bearc'^,  seat  tracks,  and  floor 
panels  in  the  airf.lane — the  benefits  of 
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which  were  Qot  addressed  during  this 
test.  FedEx  slates  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  d0ck  is  in  compliance  with 
CAR  part  4b  When  supporting  existing 
weight  limits 

The  FAA  does  not  concur  that 
FedEx's  mea$urement  of  60  ksi 
compressive  ^tress  is  relevant  to  the 
actual  strength  of  the  floor  beam.  In  the 
FedEx  test,  the  60  ksi  measurement  was 
taken  just  belore  the  floor  beam 
fractured  in  tension  (i.e.,  stretching  of 
the  floor  beaih  to  the  point  of  failure). 
The  FAA  considers  that  the  critical 
failure  mode  (i.e.,  the  failure  mode  that 
would  cause  Collapse  of  the  floor 
structure  in  afctual  operation)  is 
buckling  of  the  floor  beam.  Buckling 
occurs  when  the  floor  beam  warps  or 
twists  under  applied  loads.  As 
discussed  below,  the  test  data  indicate 
that  the  actual  compressive  stress  at 
which  the  floor  beam  buckled  was 
approximately  18  ksi. 

Although  t£e  floor  beam  buckled 
during  the  te^t.  the  floor  beam  did  not 
collapse,  in  pert  because  the  test  fixture 
substantially  and  artificially  limited  the 
amount  of  w^ing  of  the  beam.  The  test 
fixture  used  4  rigid  "I"  beam  to  support 
the  ends  of  the  floor  beam.  This  kept  the 
ends  of  the  floor  beam  from  moving 
inward  during  the  test.  In  contrast,  on 
an  actual  airplane,  the  ends  of  the  floor 
beam  can  moVe  inward  because  they  are 
attached  to  the  fuselage  frames,  which 
are  much  mofe  flexible  than  the  rigid 
"I"  beam  used  in  the  test  fixture.  The 
result  of  this  ^ificial  restraint  was  that 
the  floor  beaiii  buckled  and  began  to 
deflect.  Instead  of  collapsing,  as  would 
be  expected  qn  an  airplane,  the  floor 
beam  behave^  more  like  a  cable, 
suspended  &0m  two  rigid  ends,  with 
very  little  bending  strength,  but 
significant  a^al  strength.  This  behavior 
was  ultimately  demonstrated  by  the 
catastrophic  ^ilure  of  the  beam  in 
tension,  similar  to  a  cable  failure.  If  the 
beam  had  bean  supported  as  it  is  in  the 
airplane,  it  isilikely  that  the  floor  beam 
would  have  collapsed  at  the  onset  of 
buckling. 

For  examplp,  if  a  horizontal  beam  is 
supported  at  each  end,  and  vertical 
loads  are  plaqed  on  the  beam,  as  the 
beam  deflects  the  ends  will  pull  inward. 
Restraining  the  beam  ends  will  limit  the 
bending  deflection  and  stiffen  the  beam, 
preventing  ccjllapse  of  the  beam  as  it 
buckles.  This  artificial  restraint  does  not 
affect  the  bucjding  capability  of  the 
beam,  but  it  causes  the  beam  to  appear 
to  have  highe|-  load  carrying  capability 
than  it  actually  has.  FedEx 
acknowledged  the  effect  of  this  axial 
restraint  in  a  fJovember  4,  1997,  letter 
to  the  FAA.  FbdEx  stated  that  "It  is 


conceivable  that  the  bending 
deformation  of  the  beam  *  *  *  would 
be  influenced  by  restraining  the  ends  of 
the  floor  beam  from  translating  *  *  *." 

As  stated  previously,  the  critical 
compression  buckling  stress  of  the  floor 
beam  tested  was  approximately  18  ksi. 
(This  occiured  at  tlie  load  step  entitled 
"0.6g.")  At  this  point  the  beam  buckled 
as  a  column  in  the  forward/aft  direction. 
Beyond  this  load  factor,  at  the  spanwise 
location  left  buttock  line  (LBL)  11,  the 
beam  began  bending  in  the  forward  and 
aft  direction,  as  evidenced  by  the 
detailed  test  data  for  load  case  number 
5,  2.8  g  (2.8  times  the  force  exerted  by 
gravity  at  sea  level)  "up"  load  in 
Appendix  8.  Forward  and  aft  bending  of 
the  beam  clearly  indicates  that  the  beam 
has  buckled,  and  can  be  seen  by 
observing  the  FedEx  videotapes 
contained  in  Appendix  11.  This 
buckling  failure  occurred  prior  to  40.6 
ksi  as  predicted  by  the  FAA,  and  before 
the  49.1  ksi  value  predicted  analytically 
by  FedEx  in  Appendix  1. 

The  occurrence  of  buckling  at  18  ksi 
rather  than  approximately  40  ksi  can  be 
explained  by  the  ineffectiveness  of  the 
stability  straps  in  the  test  fixture.  Over 
most  of  the  airplane,  the  floor  beams 
extend  from  one  side  of  the  airplane  to 
the  other.  A  stability  strap  is  a  long,  thin 
strip  of  metal,  running  perpendicular  to 
the  floor  beam,  and  attached  to  the 
lower  siuface  of  several  beams,  at 
intervals  ranging  from  17  to  24.75 
inches  along  the  lower  siuface  of  the 
floor  beam.  The  purpose  of  the  stability 
straps  is  to  support  or  stabilize  the 
lower  chord  to  strengthen  the  floor 
beam.  This  is  accomplished  by  reducing 
the  "effective  length"  of  the  lower  chord 
of  the  beam  from  one  long  coliunn  (the 
entire  length)  by  splitting  it  into  a  series 
of  shorter,  stiffer  columns  that  aie  equal 
in  length  to  the  distance  between  the 
stability  straps.  The  stabiUty  straps  in 
the  test  model  were  ineffective  because 
the  portion  of  the  test  fixtiuB  to  which 
the  straps  were  attached  was  not  stiff 
enough  to  allow  the  straps  to  fully 
stabilize  the  floor  beam.  (This  is  exactly 
the  opposite  problem  bom  that 
described  above  with  respect  to  the 
excessive  rigidity  of  the  test  fixture 
where  the  floor  beam  ends  were 
attached.) 

By  graphing  the  results  obtained  frtim 
the  test,  the  FAA  determined  that  the 
stability  straps  were  not  fully  effective 
at  the  location  where  the  beam  buckled. 
This  graphing  demonstrated  that  the 
"effective  length"  of  the  floor  beam 
lower  chord  at  the  point  of  buckling  was 
40.4  inches  [between  LBL  32.6  and  right 
buttock  line  (RBL)  7.8),  rather  than  the 
"effective  length"  of  24.75  inches  used 
in  the  analyses  conducted  by  FedEx  and 


the  FAA.  Since  the  "effective  length" 
was  longer  for  the  tested  beam  due  to 
the  ineffectiveness  of  the  stability 
straps,  the  resulting  column  was  weaker 
and  buckled  at  a  lower  stress  than 
would  occur  on  the  affected  airplanes. 

The  FAA  subsequently  used  the  same 
analytical  techniques  used  in  its 
previous  analysis  to  confirm  that  the 
buckling  strength  of  the  beam  is 
approximately  20  ksi  based  on  the 
effective  column  length  of  40.4  inches 
demonstrated  by  the  FedEx  tests.  This 
correlates  well  with  the  stress  at 
buckling  of  18  ksi  measured  in  the  tests 
and  confirms  the  validity  of  the  FAA's 
analysis. 

Dimng  the  September  19, 1997, 
meeting,  and  at  the  February  18, 1998, 
public  meeting,  FedEx  concurred  with 
the  FAA  that  the  stability  straps  buckled 
during  the  test,  and  were  largely 
ineffective,  as  the  straps  could  not 
provide  stability  to  the  lower  chord. 

At  the  public  meeting  on  February  18, 
1998,  two  FedEx  consultants  made 
presentations  regarding  this  test.  Both 
consultants  agreed  that,  although  the 
test  was  properly  performed  in 
accordance  with  the  test  protocol,  the 
test  fixtiu«  was  not  representative  of  the 
airplane.  As  a  result,  one  of  the 
consultants  (Dr.  Foster  of  Auburn 
University)  stated  that  it  would  be 
inappropriate  to  draw  conclusions  from 
this  test  for  the  airplane  floor  beam. 

Based  on  the  discussion  above,  the 
FAA  concludes  that  FedEx's  "Single  I 
Beam  Test"  does  not  demonstrate  a 
lower  chord  stress  capability  greater 
than  that  calculated  by  the  FAA,  or  that 
the  existing  main  cargo  deck  is  in 
compliance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect. 

3.  "On-Aircraft"  Test.  FedEx  states 
that  an  "on-aircraft"  test  was  conducted 
(Appendix  12,  Report  97-052,  Revision 
I/R,  dated  August  27, 1997),  and  that 
this  test  demonstrated  that  the 
container/airplane  combination 
withstood  an  applied  "up"  load  of 
approximately  20,000  lbs.  FedEx  states 
that  this  test  indicates  that  the  floor 
structure  of  the  existing  main  cargo  deck 
is  in  compliance  with  the  requirements 
of  CAR  part  4b  when  supporting 
existing  weight  limits.  FedEx  also  states 
in  Section  6  of  Report  97-051,  also  in 
Appendix  12,  that  a  margin  of  safety  of 
2.1  was  demonstrated  with  a  10,700-lb. 
container. 

The  FAA  does  not  concur  that  this 
test  demonstrates  that  the  airplane  is 
safe  and  in  compliance  with  CAR  part 
4b.  The  test  also  does  not  demonstrate 
that  the  FAA's  finding  of  unsafe 
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condition  is  incorrect.  The  "on-aircraft" 
test  consisted  of  FedEx's  "SAA"  or  full- 
size  container,  situated  on  the  main 
cargo  deck  of  a  727,  restrained  vertically 
by  the  forward  and  aft  pallet  locks 
(attached  to  the  floor  beams),  and  side 
vertical  restraints  (sidelocks).  The 
container  was  modified  to  place  four  "I" 
shaped  beams  running  lengthwise 
through  the  container.  Four  hydraulic 
jacks  were  positioned  underneath  the 
"I"  beams  on  either  side  of  the  container 
and  attached  to  jacking  platforms  on  the 
main  deck  floor.  The  jadis  were  used  to 
apply  "up"  loads  to  the  container,  as  is 
shown  in  Figure  2.1  of  FedEx's  Report 
97-051  (Appendix  12  of  FedEx's 
submittal  to  Rules  Docket  No.  97-NM- 
09-AD).  To  transmit  the  loads  applied 
to  the  "I"  beams  to  the  container,  a  rigid 
structiue  made  of  seventy-two  4-  by  4- 
inch  thick  wood  beam  spacers,  and 
thirty-eight  V4-inch  thick  plywood  sheet 
formers  curved  at  the  edges  to  match  the 
contoiu  of  the  container,  were  fastened 
with  screws  to  the  0.063-inch  thick 
aliuninum  skin  of  the  container.  This 
structiu«,  weighing  approximately  1,400 
lbs.,  provided  a  rigid  platform  for  the 
*i"  beams  to  lift  the  container  (details 
of  the  plywood  structure  and  its 
estimated  weight  are  provided  in  Figure 
2.3  of  Report  97-051,  Appendix  12). 

The  FAA  has  determined  that  the  "I" 
beams  and  rigid  structure  used  to 
introduce  "up"  load  into  the  container 
artificially  limited  the  distortion  of  the 
container  under  load  and  forced  most  of 
the  applied  load  to  the  sidelocks  and 
away  from  the  floor  beams.  This  is 
unconservative  for  the  floor  beams 
because  it  results  in  the  test  not 
representing  how  an  actual  loaded 
container  or  other  ULO  would  afl'ect  the 
loads  on  the  floor  beams. 

During  the  September  19  meeting, 
FedEx  agreed  that  in  the  "up"  load  case, 
if  the  container  is  loaded  and  not 
restrained  by  the  rigid  stnictiue,  it 
attempts  to  deform  to  a  catenary 
(arched)  shape  at  the  front  of  the 
container  where  the  door  is  located. 
This  effect  is  demonstrated  by  FedEx's 
inverted  container  test  described  in 
Appendix  9.  FedEx  also  stated, 
however,  that  this  would  have  no  effect 
on  the  test  results,  although  it  was 
considering  the  use  of  aiibags  or 
hydraulic  bags  instead  of  the  rigid 
structure  to  allow  the  "SAA"  container 
to  behave  as  it  did  in  the  test 
dociunented  in  Appendix  9.  FedEx  also 
stated  in  the  meeting  that  it  believed 
that  testing  to  2.5  g's,  or  20,000  lbs.  of 
"up"  load,  helps  to  account  for  the  load 
being  "beeuned"  or  forced  to  the 
sidelocks. 

The  test  results  indicated  that  over  80 
percent  of  the  load  was  directed  to  the 


sidewalls  of  the  container  and, 
therefore,  to  the  sidelocks  rather  than 
the  floor  beams.  The  FAA  finds  that  this 
effect  results  from  the  rigid  structure 
used  to  introduce  the  load  into  the 
container,  and  that  this  renders  the  test 
unrepresentative  of  the  actual  loading  of 
the  floor  beam  and  significantly 
unconservative. 

Even  though  the  FAA  determined  that 
the  results  of  the  inverted  container  test 
(Appendix  9  of  FedEx's  comment)  were 
unconservative,  it  showed  that  the 
percentage  of  the  load  carried  by  the 
back  wall  of  the  container  was 
approximately  three  times  greater  than 
that  determined  by  the  "on-aircrafl" 
test.  The  loads  carried  by  the  rigid  back 
wall  are  largely  carried  by  floor  beam(s) 
locks,  not  the  sidelocks.  These  results 
also  contradict  FedEx's  conclusion  that 
the  "on-aircraft"  test  demonstrates  that 
the  floor  structure  is  safe.  The  "on- 
aircraft"  test  provides  confidence  in  the 
strength  of  FedEx's  sidelocks.  However, 
because  of  the  artificial  shifting  of  the 
loads  from  the  floor  beams  to  the 
sidelocks,  the  test  fails  to  demonstrate 
that  the  floor  structure  is  safe.  Further, 
the  "on-aircraft"  testing  to  2.5  g's  did 
not  result  in  the  application  of 
significant  loading  to  the  floor  beams. 
Therefore,  the  results  of  the  testing  to 
2.5  g's  is  of  little  significance  when 
addressing  the  unsafe  condition  of  the 
floor  beams. 

In  Appendix  1  of  FedEx's  April  30, 
1998,  submission  to  Rules  Docket  No. 
97-NM-09-AD  during  the  reopened 
comment  period,  FedEx  appears  to  now 
recognize  the  effect  of  the  rigid  plywood 
formers  in  forcing  the  load  to  the 
sidelocks  and  away  from  the  floor 
beams.  In  this  Appendix,  on  page  2  of 
the  FedEx  Engineering  Report  98-026, 
Revision  A.  FedEx  states  "Measured 
loads  for  the  container  perimeter  latch 
locations  indicate  that  40  percent  of  the 
applied  load  was  reacted  on  each  side 
by  the  side  latches  (see  Reference  3). 
Tliis  is  due  to  the  fact  that  the  rigid 
formers  did  not  allow  the  top  of  the 
container  to  deform  as  it  would  during 
actual  conditions  and  thereby  forced 
more  load  outboard  than  what  would  be 
typically  encountered  during  flight." 

In  summary,  based  on  the  previous 
discussion,  the  FAA  does  not  concur 
that  this  test  demonstrates  that  the 
airplane  is  safe  and  in  compliance  with 
CAR  part  4b.  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect.  One 
commenter  states  that  he  participated  in 
FedEx's  "on-aircraft"  test.  He  states  that 
the  data  fit)m  the  latch  load  cells  were 
Inconclusive  for  the  tests,  and  although 
he  considered  the  test  to  be  a  reasonable 
representation  of  airplane  conditions,  he 


suggests  that  FedEx  improve  the  latch 
load  cell  installation  and  data 
acquisition  system  and  investigate 
whether  the  plywood  formers  used  to 
apply  the  test  load  to  the  container  roof 
could  Influence  the  latch  load 
distribution.  As  discussed  previously, 
the  FAA  does  not  concxu-  that  the  "on- 
aircraft"  test  was  representative  of  the 
airplane,  but  conciu^  that  the  plywood 
formers  influenced  the  load 
distribution. 

First  Container  Facing  Aft 

Two  commenters  state  that 
positioning  the  first  container  aft  of  the 
9g  cargo  barrier  with  the  door  facing 
forward  is  not  optimum  from  a 
crashworthiness  perspective  and  request 
that  the  AD  specify  that  this  container 
be  facing  aft  instead.  The  FAA  concuirs. 
Paragraphs  (a)  and  (b)  of  the  final  rule 
have  t>een  revised  to  allow  the  first 
container  aft  of  the  bulkhead  to  face  aft, 
writh  all  other  containers  facing  forward. 

Increased  Running  Load 

One  commenter  states  that  the 
following  statement  in  the  NPRM  is 
factually  inaccurate:  "This  running  load 
of  90  poimds  per  inch  is  a  safety 
concern,  as  it  is  approximately  2.6  times 
higher  than  the  maximum  running  load 
of  34.5  pounds  per  inch  allowed  on 
these  same  floor  beams  when  the 
airplane  was  in  a  passenger 
configuration."  The  commenter  states 
that  in  a  negative  gust  ("up"  load) 
situation  the  passenger  floor  beams 
must  act  to  restrain  upper  deck  loads 
and  lower  deck  cargo  loads 
simultaneously  and,  as  a  result,  must 
react  81.0  lbs.  per  inch,  not  just  the  34.5 
figure  as  the  NPRM  indicates.  The 
commenter  maintains  that  if  reduced 
loads  are  necessary  to  maintain  the 
safety  of  cargo  airplanes,  then  passenger 
airplanes  should  be  similarly  restricted. 

The  FAA  does  not  concur  that  the 
passenger  and  cargo  airplanes  present 
similar  safety  concerns.  The  NPRM 
statement  quoted  by  the  commenter 
appeared  in  the  section  of  the  NPRM 
that  described  the  FAA's  reasons  for 
undertaking  the  detailed  design  review 
which  led  to  the  conclusion  that  there 
is  an  unsafe  condition.  The  statement  in 
the  NPRM  is  factually  accurate  for  the 
running  loads  and  the  "dowrn"  load  case 
and  contributed  to  the  FAA's  concern 
with  the  strength  of  an  unreinforced 
cargo  floor. 

Tne  FAA  subsequently  determined 
that  the  "up"  load  case  is  the  most 
likely  critical  case.  The  FAA  agrees  that, 
for  the  "up"  load  case,  the  running  load 
figiu^s  identified  in  the  comment  are 
accurate.  However,  the  passenger 
compartment  is  desigr.ed  to  uniformly 
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distribute  pass^^iger  loads  such  that 
every  floor  beaip  is  active  in  carrying 
these  loads.  In  (Contrast,  the  freighter 
floor  loads  are  Applied  differently. 
Instead  of  the  n)ain  deck  loads  being 
applied  unifomily,  each  88-inch  deep 
container  spans  several  floor  beams.  As 
discussed  previpusly,  the  result  of  this 
is  that  only  flook-  beams  located  at  the 
edges  of  containers  are  active  in 
carrying  the  "ut"  loads.  Hence,  as  the 
FAA  determined  in  its  detailed  design 
review,  the  effect  on  the  airplane  is  that 
the  90  lbs.  per  ipch  cargo  container 
loading  is  much  more  critical  than  the 
uniformly  applied  upper  and  lower 
deck  loads  of  the  passenger 
configuration  aid  is,  in  fact,  a  safety 
concern.  I 

One  commenier  states  that  the  interim 
weight  reduction  is  too  restrictive 
considering  that  the  passenger  727  can 
carry  in  excess  ^f  6,800  lbs.  in  the  same 
zone.  The  3,00Q|-lb.  limitation  imposed 
in  the  NPRM  is  Unjustified.  The  FAA 
does  not  concui.  As  discussed 
previously,  the  loading  on  the  floor  is 
significantly  different  depending  on 
whether  it  is  loaded  by  the  carriage  of 
passengers  or  c(>ntainers.  The  3,000-lb. 
limitation  specijfied  for  the  carriage  of 
cargo  in  the  ^fP^lM  is  justified  by  the 
FAA's  analysis  provided  in  the  Rules 
Dockets. 

Netted  Lower  Lobe  Cargo 

One  commenfer  states  that  if  the 
lower  lobe  cargo  is  assumed  to  be  netted 
(restrained),  it  would  not  have  any 
relevance  in  a  dbwn  gust  situation.  The 
FAA  infers  that|the  commenter  believes 
that,  as  the  cargi>  would  be  restrained  to 
the  belly  of  the  airplane,  it  would  not 
load  the  underside  of  the  floor  beams  in 
a  negative  "g"  environment  due  to  a 
down  gust.        I 

Another  commenter  states  that  the 
NPRM  should  be  changed  to  allow 
lower  lobe  weiAts  to  be  subtracted  from 
the  main  deck  limits  if  the  load  is 
properly  tied  ddwn.  The  FAA  concurs 
partially.  If  the  lower  lobe  cargo  is 
properly  tied  dqwn,  it  will  be  restrained 
by  the  structvireidifferently  than 
represented  in  tpe  FAA  analysis.  While 
the  FAA  is  not  Currently  aware  of 
configurations  that  restrain  lower  lobe 
cargo,  paragrapl^s  (e)  and  (f)  of  this  AD 
allow  for  approval  of  this  type  of 
configuration  aa  an  alternative  method 
of  compliance  ^fith  the  final  rule. 

Airplane  Weigtit  Increases 

One  commenter  states  that  the  FAA 
should  reconsider  the  present  policy  of 
withholding  approval  of  maximum  take- 
off weight  (MTQW)  and  maximum 
landing  weight  (MLW)  increases  for  727 
freighter  modified  airplanes.  The 


rationale  for  this  is  that  the  resulting 
higher  weights  would  allow  greater  fuel 
loads  for  remote  region  operators,  and 
also  would  increase  the  safety  margin  of 
the  airplane's  modified  fuselage 
structure,  which  is  the  FAA's  prime 
concern  addressed  by  the  NPRM's.  The 
FAA  infers  that  the  commenter  beUeves 
that  the  proposed  AD  should  be 
changed  to  reflect  this. 

The  FAA  concurs  partially.  The  FAA 
concurs  that  maintaining  a  minimimi  in- 
flight weight  reduces  the  loads  resulting 
from  vertical  gusts,  unless  this 
additional  weight  is  carried  in  body  fuel 
tanks  that  are  suspended  from  floor 
beams.  Additional  loads  to  the  floor 
beams  exacerbate  the  imsafe  condition. 
This  issue  is  addressed  appropriately  in 
the  context  of  type  certification  and  is 
not  addressed  in  this  AD.  Therefore,  the 
FAA  has  determined  that  no  change  to 
the  final  rule  is  necessary. 

Operators'  Ability  To  Determine 
Container  CG's 

One  commenter  states  that  there  is  no 
means  to  measure  or  comply  with  the 
requirement  that  the  container  cg's  be 
within  +/  -  10  percent  of  the  geometric 
center  of  the  container.  Two 
commenters  state  that  the  wording  in 
the  proposed  AD  should  be  changed  to 
allow  those  operators  having  a  loading 
procedure  that  maintains  the  container 
eg  within  +/  -  10  percent  to  be 
considered  compliant  with  this 
requirement.  The  FAA  does  not  concvu 
that  the  eg  of  the  container  cannot  be 
determined,  or  that  the  requirement  to 
maintain  the  eg  within  10  percent  of  the 
horizontal  eg  cannot  be  complied  with. 
For  example.  FedEx  has  recently 
acquired  equipment  for  this  purpose. 
Because  the  eg  location  within  the 
container  has  a  major  effect  on  the  loads 
imposed  on  the  floor  beams,  the  FAA 
considers  that  this  limitation  is 
necessary  to  address  the  unsafe 
condition.  It  should  be  noted  that  the 
vast  majority  of  cargo  containers  are 
certificated  to  TSO  C90c,  which 
specifies  a  maximum  eg  shift  of  10 
percent.  Therefore,  operators  should 
always  have  been  ensuring  that  the  eg 
shift  did  not  exceed  this  limitation  in 
the  TSO. 

One  commenter  submitted  data  to  the 
Rules  Dockets  that  the  commenter  states 
will  allow  an  operator  with  a  properly 
designed  or  modified  scale  to  acairately 
determine,  display,  and  record  the 
container  eg.  The  FAA  did  not  evaluate 
the  technical  accuracy  of  the 
submission,  as  no  change  to  the 
proposed  AD  was  requested  by  the 
commenter. 


Airplanes  With  Apparent  Increased 
Floor  Capability 

One  commenter  states  that  one  of  its 
727-200  airplanes  has  a  greater  ruiming 
load  allowable  than  its  other  two 
airplanes  (37.5  lbs.  per  running  inch 
versus  34  lbs.  per  running  inch)  and 
asks  why  this  airplane  is  limited  by  the 
same  restriction. 

The  FAA  infers  that  the  commenter 
believes  that  its  airplane  should  have 
higher  allowable  container  loads,  based 
on  this  apparent  increased  capability, 
and  that  the  AD  should  be  changed  to 
reflect  this.  The  FAA  does  not  concur. 
From  its  analysis,  the  design  review 
team  determined  that  the  727  main 
cargo  decks  are  capable  of  supporting  a 
maximum  payload  of  approximately 
3,000  lbs.  per  container.  Paragraphs  (e) 
and  (f)  of  the  AD  allow  for  an  applicant 
to  propose  new  payloads  along  with 
substantiating  data  and  analysis.  No 
change  to  the  final  rule  is  necessary. 

Inconsistent  Limitations 

One  commenter  states  that  the  FAA's 
determination  that  these  airplanes  are 
capable  of  supporting  only  3,000  lbs. 
per  container  is  entirely  inconsistent 
with  the  FAA's  interim  proposal,  which 
would  allow  an  8,000-lb.  pallet  in  any 
position  where  the  entire  load  would  be 
carried  by  one  set  of  container  locks. 
The  commenter  does  not  see  any 
rational  or  consistent  approach  in  the 
NPRM's.  The  FAA  does  not  concur.  The 
analysis  that  resulted  in  the  3,000-lb. 
per  container  limit  was  based  on  the 
current  operational  limits  of  the 
airplane.  As  discussed  in  the  NPRM,  the 
FAA  determined  that,  if  more  restrictive 
operational  limits  are  imposed,  a  higher 
payload  could  be  allowed  on  an  interim 
basis.  The  FAA  has  estimated  that  the 
airplane  gust  loads  will  be  reduced  with 
limitations  on  in-flight  weight  and 
maximum  operating  airspeed  to  the 
extent  that  the  3,000-lb.  limit  per 
container  can  be  raised  to  4,000  lbs.  for 
the  interim  period. 

For  the  "up"  load  ease,  two  4,000-lb. 
containers  placed  back-to-back,  without 
side  vertical  restraints,  impose 
approximately  the  same  amount  of  load 
on  the  floor  structure  as  a  single  8,000- 
lb.  container  with  the  adjacent  cargo 
positions  carrying  no  payload.  Because 
of  this,  for  the  interim  period,  the 
operator  would  have  the  flexibility  to 
carry  an  8,000-lb.  container,  provided 
the  containers  on  either  side  are  empty. 

If  side  vertical  restraints  acceptable  to 
the  FAA  are  installed,  then  the  interim 
payload  is  not  to  exceed  a  total  weight 
of  9,600  lbs.  for  any  two  adjacent 
containers.  In  this  case,  as  stated  in 
paragraph  (b)  of  the  AD,  the  8,000-lb. 
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limit  per  container  would  still  apply. 
Many  of  the  different  containers  and  flat 
pallets  or  "cookie  sheets"  used  by 
operators  require  side  vertical  restraints, 
as  specified  in  TSO  C90c. 

Irrelevancy  of  Model  747  Problems 

One  commenter  states  that  the  FAA 
only  proposed  payload  reduction 
because  of  the  incidents  occurring  on 
747's,  but  the  FAA  has  no  reason  to 
believe  the  problems  found  on  the  747's 
will  occur  on  the  727's.  The  FAA  does 
not  concur.  The  FAA  did,  in  fact,  look 
into  the  727  conversions  because  those 
conversions  had  been  performed  by 
some  of  the  same  companies  and  with 
similar  procedures  and  design  methods 
as  some  747's  which  had  been  foimd  to 
be  unsafe.  The  unsafe  condition  that  is 
the  subject  of  this  AD,  however,  is 
specific  to  the  727  and  has  been 
dociunented  in  the  Rules  Dockets. 

Applicability  of  14  CFR  2S.1S29 

One  commenter  states  that  the  NPRM 
statement  indicating  that  STC  holders 
are  required  to  issue  Instructions  for 
Continued  Airworthiness  in  accordance 
with  14  CFR  25.1529  does  not  apply  to 
its  STC's  because  the  applicable 
airworthiness  standards  for  the  727  are 
CAR  part  4b,  ratherthan  14  CFR  part  25. 
The  FAA  does  not  conciu*.  Since 
January  28. 1981, 14  CFR  21.50(b)  has 
required  that  the  holder  of  an  STC  for 
which  application  was  made  after  that 
date  shall  furnish  the  Instructions  for 
Continued  Airworthiness  prepared  in 
accordance  with  14  CFR  25.1529.  This 
requirement  is  effective  regardless  of  the 
specific  certification  basis  of  the 
airplane. 

Fatigue  Cracks  as  Evidence  of  Unsafie 
Condition 

FedEx  states  that,  if  the  FAA's  report 
of  huge  negative  margins  of  safety  at 
ultimate  load  are  true,  then  the  "typical 
daily  operating  conditions  would  still 
impose  substantial  loads  on  the 
structiue,"  and  result  in  wear  and 
cracking  of  the  floor  structiue.  FedEx's 
review  of  the  FAA  service  difficulty 
report  data  generated  only  two  reports 
of  cracks  on  the  converted  727 
freighters,  and  no  other  damage  was 
found  that  could  be  attributed  to  the  727 
cargo  conversion  modification. 

"The  FAA  does  not  concur  that  a  low 
number  of  in-service  difficulty  reports 
indicates  that  the  FAA's  finding  of 
unsafe  condition  is  unfoimded.  FedEx 
has  reported  that  its  average  cargo  load 
density  is  approximately  7.5  lbs.  per 
cubic  foot,  which  equates  to  an  average 
cargo  payload  of  approximately  3,300 
lbs.  per  container,  lliis  results  in  stress 
levels  that  on  average  would  be  similar 


to  those  of  a  passenger  727.  Therefore, 
it  is  not  exp>^ed  that  fatigue  cracks 
would  develop  in  only  11,008  total 
flight  cycles,  which  is  the  highest 
number  of  cycles  accumulated  (as  of 
August  27, 1998)  by  any  FedEx  727 
airplane  since  conversion  to  a  Brighter 
configuration.  As  discussed  previously, 
the  unsafe  condition  addressed  in  these 
AD's  is  not  a  result  of  fatigue,  but  is  the 
result  of  the  existing  floor  structiue  not 
being  able  to  support  the  allowable 
payloads  and  distributions  for  the 
critical  gust  conditions. 

DaU  Showing  Floors  To  Be  Safie 

FedEx  states  that  the  NPRM  is 
inacoirate  in  stating  that  the  FAA 
design  review  team  was  unable  to  find 
any  data  which  showed  that  the  floors 
were  safe  for  the  heavier  (than  passenger 
loading)  freight  payloads.  FedEx  states 
that  the  FAA  has  received  and  accepted 
data  verifying  the  safety  of  the  floor 
structure.  FedEx  also  states  that  the 
FAA  has  failed  to  provide  "reasoned 
explanation"  for  not  approving  various 
dociunents. 

The  FAA  does  not  concur.  In 
performing  its  own  analysis,  the  FAA 
was  careful  to  use  only  methodologies 
that  were  commonly  employed  in 
industry.  One  of  the  ways  that  the 
reasonableness  of  the  FAA  analysis 
contained  in  the  Rules  Dockets  was 
checked  was  to  compare  the  results  with 
results  of  the  STC  holders'  analyses, 
where  possible.  In  this  case,  several 
analysis  documents  (Dee  Howard 
Reports  R90-2,  R90-4,  and  R90-6)  were 
used  by  FedEx  to  analyze  the  main  deck 
floor  beams  in  support  of  its  STC  for 
half-size  containers  (SA7447SW). 
However,  these  documents  do  not 
"verify  that  the  uiueinforced  floor 
structure  of  the  main  cargo  deck  can 
safely  support  the  heavier  freighter 
payloads."  Also,  they  do  not  address  all 
of  the  critical  load  cases  or 
configurations,  bor  do  they  address  the 
effect  of  eg  shifts. 

Recognizing  these  limitations,  the 
FAA  used  FedEx's  methodology  to 
verify  that  the  FAA  analysis  yielded 
similar  results  for  a  similar  load  case.  In 
doing  this,  the  FAA  used  the  load  case 
which  placed  "down"  loads  on  the 
containers,  as  provided  in  FedEx's 
analysis,  as  its  analysis  did  not  contain 
an  "up"  load  case  (as  required  by  CAR 
part  4b  standards).  Using  the  applied 
loads  from  FedEx's  "down"  load  case, 
the  FAA  calculated  the  margins  of  safety 
for  the  floor  beams  using  the  FAA's 
dociunented  methodology.  The  results 
for  the  mid-span  of  the  floor  beam 
matched  very  closely  to  those 
documented  in  FedEx's  STC  analysis  for 
the  half-size  containers,  which  verifies 


that  the  FAA's  and  FedEx's  analytical 
methodologies  were  quite  similar  for  the 
same  load  case. 

However,  because  FedEx's  (Dee 
Howard)  documents  do  not  address  all 
the  critical  load  cases,  locations  on  the 
floor  beam,  or  configurations,  nor  do 
they  address  the  effects  of  eg  shifts,  they 
do  not  "verify  the  safety  of  the  floor 
structure." 

In  addition,  of  the  ten  dociunents 
related  to  the  floor  beam  analysis  testing 
that  FedEx  submitted  in  its  comments, 
three  documents  (Appendices  1,2,  and 
3)  describe  analytical  methodologies 
and  do  not  (and  are  not  intended  to) 
"show  the  floor  structure  can  safely 
support  the  heavier  payloads." 
Regarding  the  decompression 
methodology  document  submitted  in 
Appendix  3,  FedEx  acknowledged  at  the 
September  19,  1997,  meeting  that  it  had 
not  yet  revised  the  document  following 
comments  received  from  the  FAA  at  a 
meeting  held  between  FedEx  and  the 
FAA  on  July  24,  1997. 

Three  other  documents  (Appendices 
4, 8,  and  9)  are  test  plans  or  results  that 
have  been  discussed  previously  and  also 
do  not  "show  the  floor  structure  can 
safely  support  the  heavier  payloads." 

The  two  external  loads  documents 
(Appendices  5  and  6)  have  been 
approved  by  the  FAA  prior  to  FedEx's 
comment  submittal  (FAA  letter  97- 
120S-534,  dated  August  21,  1997)  and 
are  considered  appropriate  as  a  starting 
point  for  an  analysis  of  the  floor 
structure.  However,  these  documents  by 
themselves  do  not  "verify  the  safety  of 
the  floor  structure." 

Appendix  12  includes  a  document 
containing  an  incomplete  analysis  of 
one  floor  beam,  a  test  report  which  was 
discussed  previously,  and  two 
videotapes  of  that  test,  none  of  which 
"verify  the  safety  of  the  floor  structure." 
Finally,  FedEx's  Document  ER  97-035  1/ 
R,  dated  July  20.  1997  (Appendix  7), 
which  was  approved  by  FedEx  on 
August  13,  1997,  had  not  been 
submitted  to  the  FAA  prior  to  its 
inclusion  in  FedEx's  comment 
submittal.  In  reviewing  this  document, 
the  FAA  has  determined  that  because 
the  area  addressed  is  shorter  than  an  88- 
inch  container,  this  document  alone 
does  not  substantiate  higher  container 
loads.  The  floor  under  the  rest  of  the 
container  also  would  need  to  be 
substantiated  to  warrant  a  change  to  the 
AD  limits. 

The  FAA  does  not  concur  that  it  has 
received  and  accepted  data  verifying  the 
safety  of  the  floor  structure,  or  that  the 
FAA  design  review  team  was  in 
possession  of  any  data  which  showed 
that  the  floors  were  safe  for  the  heavier 
(than  passenger  loading)  freight 


2010 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Rules  and  Regulations 


payloads.  Fina  Uy,  the  FAA  does  not 
concur  that  it  ^as  failed  to  provide 
FedEx  with  a  '^reasoned  explanation" 
for  not  approving  various  documents. 
FedEx  is  avvar*  of  the  current  status  of 
all  the  above  i^entioned  documents. 

FedEx  also  states  that  a  Boeing  letter 
(Appendix  41]|  indicated  that  the  floor 
beams  were  safe  for  a  passenger  to 
freighter  airplane  conversion  at 
(container)  weights  of  8,000  lbs.  The 
FAA  does  not  toncur.  The  referenced 
letter  was  part  of  an  initial  budget  quote 
for  a  zero  fuel  Weight  increase  that 
estimated  potential  weight  increases 
that  might  be  ^pphcable  to  airplanes 
converted  front  passenger  to  freighter 
configurations.  Simplifying  assumptions 
were  used  by  Boeing  in  order  to  allow 
FedEx  to  quickly  establish,  as  a  rough 
approximation!,  the  financial  feasibility 
of  converting  an  airplane.  Any 
necessary  changes  to  the  floor  beams  in 
estimating  the  {weight  of  the  airplane 
following  con^<ersion  were  not 
addressed. 

FedEx's  Finite  Element  Model 

FedEx  states  that  the  FAA  misused 
FedEx's  finite  element  model  (contained 
in  Engineering. Report  8504).  which 
identifies  negative  margins  of  safety  in 
the  fuselage  m^nocoque,  to  substantiate 
its  finding  of  uhsafe  condition.  FedEx 
also  states  that'the  NPRM  was 
inacciu'ate  in  stating  that  the  report  was 
used  for  certification.  The  FAA  does  not 
concur.  The  FAA  did  not  use  FedEx's 
Engineering  Report  8504  to  validate  its 
analysis.  Rather,  as  discussed 
previously,  the  FAA  used  the  floor  beam 
analysis  docuif  ents  submitted  as  part  of 
the  substantiation  for  FedEx's  STC  for 
half-size  containers  (SA7447SW)  to 
validate  its  an^ysis.  The  NPRM  did 
state  that  the  original  STC  certification 
data  contained!  documented  negative 
margins  of  safety.  The  FAA  does  not 
concur  that  this  statement  is  incorrect. 
At  the  meetinglheld  September  19, 
1997,  FedEx  stated  that  the  docimient 
was  used  to  support  original  STC 
issuance,  and  tjiat  no  other  document 
was  submitted.! 

Critical  Loading  on  Floor  Beams 

FedEx  states  Ithat,  contrary  to  a 
statement  in  the  NPRM.  the  FAA  has 
not  estabUshed  that  floor  beams  at  the 
forward  and  af|  edges  of  the  container 
are  more  critically  loaded.  In  its  August 
28. 1997.  submittal  to  Rules  Docket  No. 
97-NM-09-AE).  FedEx  cited  its  "on- 
aircraft"  test  as^  proof  that  the  sidelocks 
are  more  critically  loaded.  FedEx 
appears  to  hav«  mistakenly  inferred  that 
this  statement  addresses  the 
effectiveness  of  FedEx's  sidelocks.  This 
inference  is  inqorrect.  In  context,  this 


statement  simply  points  out  that,  for  the 
"up"  load  case,  "the  floor  beams  at  the 
forward  or  aft  edges  of  the  containers 
would  be  more  critically  loaded"  than 
the  floor  beams  under  the  center  of  the 
container.  The  reason  for  this  is  that  a 
full-size  container  is  restrained  against 
vertical  movement  by  the  container 
locks  attached  to  the  floor  beams  at 
container  edges  and  there  are  no 
container  locks  in  the  center  of  the 
container. 

Communications  With  FAA 

FedEx's  conunents  included  a  number 
of  disagreements  with  dociunentation  of 
various  communications  prepared  by 
the  FAA  and  placed  in  Rules  Docket  No. 
97-NM-09-AD.  Because  these 
comments  do  not  relate  to  the  merits  of 
this  AD,  they  are  not  addressed  in  this 
final  rule.  However,  the  FAA  has 
provided  a  response  to  these  comments 
in  that  Rules  Docket. 

Interim  Limitations  Already  Observed 

One  commenter  states  that  the  interim 
operating  limitations  are  not  necessary 
because  the  commenter  does  not  know 
of  a  727  Slighter  STC  that  allows 
operation  higher  than  350  knots 
indicated  airspeed  (KIAS)  and,  for 
practical  reasons,  727-200  airplanes 
almost  never  operate  at  weights  below 
100.000  lbs.  The  FAA  does  not  conciu-. 
While  many  of  the  affected  airplanes  are 
subject  to  a  maximum  operational  speed 
limitation  of  approximately  350  KIAS. 
other  affiected  airplanes  are  not  subject 
to  such  limitations  and  do  operate  at 
higher  speeds.  In  addition,  while 
operation  at  weights  below  100,000  lbs. 
is  not  likely  for  most  727-200  converted 
freighters,  such  operation  is  permitted 
and  may  occur.  Such  operation  is  even 
more  likely  for  the  lighter  weight  727- 
100,  which' also  is  subject  to  this  AD. 

Alternatives  to  Limitations  in  the  AD 

Several  commenters  asked  about 
alternatives  to  the  proposed  rule  and 
suggested  increased  inspections,  such  as 
those  in  other  AD's.  The  FAA  does  not 
concur.  The  unsafe  condition  identified 
in  the  AD  is  not  based  on  loads  imposed 
on  the  floor  structure  on  an  average 
flight  (i.e.,  fatigue-type  loading).  The 
unsafe  condition  is  caused  by  loads 
experienced  on  the  airplane  due  to  a 
large  gust  while  carrying  certain  cargo 
payloads  and  distributions.  In  this  case, 
a  floor  beam  failure  or  excessive 
deflection  would  likely  result  in  the  loss 
of  the  airplane.  Because  such  a  failure 
would  not  necessarily  be  preceded  by 
cracking,  inspections  of  the  airplane 
would  not  prevent  the  failure.  The  only 
means  for  preventing  a  catastrophic 
event  is  to  limit  the  flight  operation  of 


the  airplane  and/or  the  container 
payloads. 

One  commenter  proposes  a  statistical 
approach  to  study  the  unsafe  condition 
by  requiring  certain  inspections  over  the 
next  year  while  imposing  certain 
operational  limitations.  The  FAA  does 
not  conciu'.  Because  the  imsafe 
condition  is  a  collapse  of  the  floor 
caused  by  large  gusts,  increased 
inspections  in  the  areas  of  concern  will 
not  serve  to  lessen  the  likelihood  of  loss 
of  the  airplane. 

One  commenter  proposes  that  the 
FAA  revise  the  proposed  AD  to  further 
limit  the  maximum  operational  speed  to 
280  KIAS  as  an  alternative  to  payload 
limitations.  The  FAA  does  not  concur 
with  the  commenter's  proposal  to 
reduce  the  maximum  operational  sp>eed 
to  280  KIAS.  Reducing  the  maximum 
operational  speed  levels  below  350 
KIAS  does  reduce  the  gust  loads  on  the 
airplane.  However,  speed  restrictions 
below  350  KIAS  that  permit  safe 
operation  of  the  airplane  do  not  affect 
the  maneuver  loads,  which  at  these 
sp>eeds  become  more  critical  than  the 
gust  loads. 

"Mode  B" 

One  commenter  requests  that,  for  the 
interim  limitations,  the  FAA  also  allows 
operation  at  "Mode  B"  [350  knots 
equivalent  airspeed  (KEAS))  for  the 
maximum  operating  airspeed  (Vmo). 
The  commenter  states  that  operations  at 
"Mode  B"  would  be  more  convenient 
than  the  350  KIAS  limitation  specified 
in  the  proposed  AD.  The  FAA  conciu^. 
The  FAA  has  revised  the  interim 
limitations  of  the  final  rule  accordingly. 

Release  of  Proprietary  Data 

Several  commenters  state  that  the 
FAA  must  divulge  all  data  used  to  make 
its  finding  of  an  unsafe  condition;  the 
commenters  cite  various  legal  cases. 

The  FAA  infers  that  commenters  are 
insisting  that  the  FAA  release  relevant 
proprietary  data  that  was  coi^sidered  by 
the  FAA  during  this  rulemaking.  The 
FAA  does  not  concur  for  two  reasons. 
First,  the  Trade  Secret  Act  (18  U.S.C. 
1905)  prohibits  the  disclosure  of  such 
data,  and  this  prohibition  is  not 
overridden  by  the  requirements  of  the 
Administrative  Procediu*  Act  (APA). 
The  cases  cited  by  the  commenters. 
while  generally  stating  that  agencies 
must  release  all  information  on  which 
they  rely  during  rulemaking,  do  not 
address  the  prohibition  against  the 
release  of  trade  secret  data. 

Because  AD's  address  imsafe 
conditions  associated  with  aeronautical 
products,  the  FAA  routinely  evaluates 
proprietary  design  data  in  determining 
whether  AD's  are  necessary.  In 
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determining  whether  such  material 
should  be  placed  in  the  Rules  Docket, 
the  FAA  applies  the  standards 
developed  imder  the  Freedom  of 
Information  Act  (FOIA;  5  U.S.C.  552)  in 
the  application  of  Exemption  4 
[§  552(B)(4)].  which  protects  "trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential."  If  data  are 
determined  to  meet  those  standards, 
they  are  not  placed  in  the  Rules  Docket, 
but  are  retained  in  separate  files  that  are 
not  released  to  the  public.  Apart  from 
violation  of  the  Trade  Secret  Act,  if  the 
FAA  were  to  release  such  data,  it  would 
be  much  more  difficult  for  the  FAA  to 
obtain  the  data  on  which  its  findings  of 
unsafe  conditions  are  necessarily  based. 

Second,  the  APA  generally  has  been 
interpreted  as  requiring  that  agencies 
provide  the  public  with  a  meaningful 
opportunity  to  comment  on  proposed 
rules.  In  this  rulemaking,  the  FAA  has 
fully  complied  with  this  requirement, 
even  without  releasing  trade  secret  data. 
In  developing  the  NPRM,  the  FAA  used 
proprietary  Boeing  loads  data  in  its 
analysis,  from  which  the  FAA  identified 
the  existence  of  the  unsafe  condition. 
Although  Boeing  has  not  consented  to 
releasing  these  data.  FedEx  has 
submitted  comparable  loads  data 
(discussed  previously  under  the 
heading,  "Extension  of  Interim 
Operational  Period")  which,  when  used 
in  the  FAA  analysis  (which  has  been 
placed  in  the  Rules  Dockets),  also 
demonstrate  the  existence  of  the  unsafe 
condition.  FedEx  die  consent  to  the 
release  of  these  data.  In  fact,  at  the  first 
public  meeting  on  February  18, 1998, 
the  FAA  used  these  data  in  its 
presentation  explaining  its  analysis.  The 
analysis  and  the  presentation  are  fully 
documented  in  the  Rules  Dockets,  and 
have  been  available  for  review  by 
commenters.  The  FAA  also  has 
referenced  other  proprietary  data,  which 
have  been  submitted  by  applicants 
seeking  approval  for  modifications  to 
correct  the  unsafe  condition,  as 
confirming  the  FAA's  analysis. 
Although  these  data  are  relevant  to  the 
rulemaking,  they  do  not  provide  the 
basis  for  the  FAA's  action,  and  their 
release  would  not  significantly  increase 
the  meaningfulness  of  the  public's 
opportunity  to  comment  on  the  FAA's 
proposal. 

Chie  commenter  requests  copies  of 
three  recently  updated  Boeing  computer 
programs  which  it  believes  were 
utilized  by  the  FAA  in  determining  the 
container  payload  limits  specified  in  the 
NPRM.  The  commenter  states  that  those 
programs  are  entitled:  (1)  "Vertical  Gust 
Load  Factors  'Gs;"  (2)  "727  Movement 
(sic)  of  Inertia  Model;"  and  (3) 


"Operating  Empty  Weight  Plus  Payload 
Distribution."  "The  FAA  is  not  aware  of 
the  referenced  programs,  does  not  have 
them,  and  did  not  use  them  in  its 
analysis. 

Economic  Analysis 

Several  commenters  state  that  the 
FAA  underestimated  the  cost  to  modify 
the  airplane  floor  structure  into 
compliance  to  CAR  part  4b,  citing  a 
Pemco  estimate  of  $400,000,  as  opposed 
to  the  $100,000  estimate  contained  in 
the  NPRM.  Several  commenters  also 
state  that  the  FAA  had  underestimated 
(1)  the  loss  in  revenue  due  to  the 
reduced  allowable  payloads,  and  (2)  the 
amount  of  time  necessary  to  get  all 
airplanes  modified  due  to  the  short  120- 
day  interim  period,  a  lack  of  FAA- 
approved  fixes,  and  the  Umited 
availability  of  facilities  to  install  the 
modifications  within  the  120-day  period 
proposed  by  the  NPRM. 

Tne  FAA  concius.  The  FAA  used  data 
supplied  by  industry  to  conduct  its  cost 
and  regulatory  flexibility  analysis  used 
in  the  NPRM  and  has  considered  the 
data  supplied  by  commenters  during  the 
comment  period  to  conduct  the  cost  and 
regulatory  flexibility  analysis  used  for 
the  final  rule. 

Cost-Benefit  Analysis 

One  commenter  states  that  the  FAA 
must  imdertake  a  thorough  cost-benefit 
analysis  and  economic  impact 
assessment  in  conjunction  with  its 
consideration  of  the  remedial  actions  at 
issue  in  this  rulemaking.  The 
commenter  states  that  the  FAA  has  thus 
far  failed  to  conduct  an  adequate  cost- 
benefit  analysis.  The  commenter  states 
that  a  cost-benefit  analysis  and 
economic  impact  assessment  are 
required  by  the  provisions  of  the 
Regulatory  Flexibility  Act. 

The  FAA  does  not  concur.  As 
discussed  below  imder  the  heading 
"Regulatory  Evaluation  Summary,"  the 
FAA  has  performed  an  extensive 
analysis  of  the  costs  and  benefits  of  this 
AD  and  has  fulfilled  the  requirements  of 
the  Regulatory  Flexibility  Act. 

Combi  Aiq>lanes 

One  commenter  states  that  the  NPRM 
has  not  considered  those  operators  that 
operate  airplanes  in  a  combi  mode  (a 
combi  airplane  has  provisions  for 
passengers  and  cargo  on  the  main  deck 
in  separate  compartments).  The 
commenter  also  states  that  it  assiunes 
that  the  load  restrictions  would  not 
apply  to  the  floor  structure  which  is 
used  to  carry  passengers  and  that  the 
original  manufacturer's  limitations  are 
applicable.  The  FAA  concurs.  Although 
the  commenter  is  correct  with  respect  to 


floor  structure  carrying  passengers, 
combi  airplanes  transporting  containers 
on  the  main  deck  must  be  in  compliance 
with  the  limitations  specified  in  this 
AD. 

Applicability  of  Proposal 

FedEx  points  out  that  the  wording  of 
the  applicability  in  the  AD  could  easily 
be  misconstrued  as  also  applying  to 
airplanes  manufactured  as  freighters  by 
the  original  equipment  manufacturer. 
The  FAA  concurs  and  has  revised  the 
applicability  of  the  final  rule  to  read 
"Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configuration  in  accordance  with 
Supplemental  Type  Certificate 
SA1767SO.  SA1768SO,  or  SA7447SW; 
certificated  in  any  category." 

Other  Car^go  Lock  Devices 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  add  a 
paragraph  discussing  a  "special  load- 
alleviating  cargo  container  lock"  for 
which  the  commenter  has  applied  for  an 
STC  at  the  FAA.  Los  Angeles  AGO.  The 
commenter  reports  that  this  lock  will 
allow  for  the  carriage  of  16.000  lbs. 
rather  than  8,000  lbs.  in  two  adjacent 
containers,  as  specified  in  the  proposed 
AD,  but  to  be  conservative,  the 
commenter  requests  that  the  rule  allow 
12,000  lbs.  for  two  adjacent  containers 
for  the  interim  period.  During  the 
reopened  comment  period,  this 
commenter  submitted  additional 
information  in  support  of  its  original 
comment. 

The  FAA  does  not  concur.  The 
information  submitted  is  not  sufficient 
to  substantiate  the  safety  of  the  airplane 
with  the  locks  installed.  This  lock  is  the 
subject  of  an  STC  application  and  is  not 
currently  FAA-approved.  Paragraphs  (e) 
and  (f)  of  the  AD  provide  for  approval 
of  alternative  methods  of  compliance  to 
address  potentially  alleviating  devices 
for  the  unsafe  condition.  The 
commenter  may  obtain  such  an 
approval  upon  submission  of  data 
substantiating  that  the  referenced  device 
provides  an  acceptable  level  of  safety. 
Therefore,  no  change  to  the  final  rule  is 
necessary. 

"Fine  Tune"  the  AD 

The  CAA  and  others  request  that  the 
AD  should  be  "fine  tuned"  after 
issuance,  as  new  data  become  available. 
The  FAA  does  not  conciu-  that  "fine 
timing"  of  the  AD  is  necessary. 
Paragraphs  (e)  and  (f)  of  the  AD  allow 
for  approval  of  alternative  methods  of 
addressing  the  unsafe  condition  when 
substantiated  properly  As  with  any  AD, 
if  new  information  indicates  that 
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changes  to  the  AD  itself  are  needed,  the 
FAA  has  the  authority  to  revise  or 
supersede  this  AD. 

Request  for  Clarification 

One  commenter  requests  clarification 
of  the  procedutes  that  will  be  used  to 
obtain  future  FAA  approvals  with 
respect  to  this  rulemaking  and  to  inform 
the  public  of  those  approvals. 

As  stated  in  the  final  rule,  all 
submissions  should  be  made  to  the 
Atlanta  ACO.  The  Transport  Airplane 
Directorate  has{  established  a  team 
consisting  of  miembers  from  several 
ACO's  to  review  all  requests  in 
accordance  with  paragraphs  (e)  and  (f) 
of  this  AD.  In  all  other  respects,  the 
process  for  appfrovals  under  this  AD  will 
be  similar  to  thbt  followed  for  all  AD's. 
For  example,  ill  order  to  protect 
applicants'  proprietary  data,  the  FAA 
will  notify  onl][  the  applicant  fof  an 
approval  of  thai  FAA's  decision;  while 
the  FAA  will  disclose  whether 
approvals  have  been  granted,  requests 
for  approved  data  would  be  handled 
under  normal  FOLA  procedures. 

Other  Safety  Ii^provements 

One  commeqter  states  that,  because 
this  AD  will  n^essitate  large 
expenditures  aiid  does  not  address  an 
unsafe  condition,  requiring  compliance 
with  it  will  prevent  the  affected  airlines 
from  adopting  pther  less  costly  and 
more  effective  iafety  enhancements, 
such  as  updating  flight  deck  equipment. 
The  FAA  does  pot  conciu'.  As  discussed 
previously,  ihii  AD  addresses  a  serious 
unsafe  condition.  Although  correcting 
this  condition  may  be  expensive,  the 
FAA  has  determined  that  it  must  be 
corrected  to  em  lure  an  acceptable  level 
of  safety. 

Petitions  for  Reconsideration 

In  addition  t()  their  comments,  several 
commenters  al4o  filed  "Petitions  for 
Reconsideration"  in  accordance  with  14 
CFR  11.93.  Because  these  petitions  were 
filed  prematurely,  the  FAA  considered 
them  as  comments  to  the  Rules  Docket. 
However,  because  the  substance  of  the 
petitions  is  repetitious  of  the  more 
extensive  comitients  submitted  by 
FedEx  and  others  discussed  above,  the 
petitions  are  not  discussed  separately  in 
this  final  rule. 

Explanation  ofChange  of  Aircraft 
Certification  Ofiice  Contact 

The  FAA  has  changed  the  point  of 
contact  for  obtaining  further 
information,  fot  obtaining  FAA  approval 
of  certain  actions,  and  for  submitting 
substantiating  data  and  analyses  in 
accordance  wit  i  the  provisions  of  this 


AD,  due  to  relocation  of  certain  STC 
holders. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Participation  at  the  Public  Meeting  on 
the  Final  Rule 

Requests  fi'om  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  5  days  prior  to  the 
meeting.  Such  requests  should  be 
submitted  to  Mike  Zielinski  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  above,  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAj\  will  prepare 
em  agenda  of  speakers  that  will  be 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Purpose  of  Public  Meeting 

Because  of  the  high  degree  of  public 
interest  in  this  AD,  the  FAA  has 
scheduled  a  public  meeting  to  discuss 
its  content  and  issues  relating  to 
comphance.  The  FAA's  objective  is  to 
ensure  that  all  affected  operators  and 
design  approval  holders  have  a  full 
imderstanding  of  the  issues  addressed 
in  the  AD  and  of  the  actions  necessary 
to  comply  with  it.  The  FAA  anticipates 
that,  following  this  meeting,  there  will 
continue  to  be  extensive  discussions 
between  the  affected  parties  and  the 
FAA  for  the  purpose  of  identifying  and 
implementing  the  most  timely  and  cost- 
effective  means  to  eliminate  the  unsafe 
condition  addressed  in  this  AD. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the  public 
meeting  should  be  aware  of  the 
following  procedures  that  have  been 
established  for  this  meeting: 


1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  Representatives  irom  the  FAA  will 
conduct  the  public  meeting.  A  technical 
panel  of  FAA  experts  will  be  established 
to  discuss  information  presented  by 
participants. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group.  If  necessary,  the 
public  meeting  may  be  extended  to 
evenings  or  additional  days.  If 
practicable,  the  meeting  may  be 
accelerated  to  enable  adjournment  in 
less  than  the  time  scheduled. 

4.  Sign  and  oral  interpretation  can  be 
made  available  at  the  pubUc  meeting,  as 
well  assistive  listening  device,  if 
requested  5  calendar  days  befcne  the 
meeting. 

5.  The  pubhc  meeting  will  be 
recorded  by  a  court  reporter.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

6.  The  FAA  requests  that  persons 
participating  in  the  public  meeting 
provide  10  copies  of  all  materials  to  be 
presented  for  distribution  to  the  panel 
members;  other  copies  may  be  provided 
to  the  audience  at  the  discretion  of  the 
participant. 

Regulatory  Evaluation  Summary 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  conducted  a  Cost  Analysis 
and  Final  Regulatory  Flexibility 
Analysis  to  determine  the  regulatory 
impacts  of  this  and  three  other  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727  passenger  airplanes 
that  have  been  converted  to  cargo- 
carrying  configurations  under  10  STC's 
held  by  four  companies.  This  analysis  is 
included  in  the  Rules  Docket  for  each 
AD.  The  FAA  has  determined  that 
approximately  38  727-100's  and  79 
727-200's  were  converted  under  FedEx 
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STC's.  All  of  these  airplanes  are 
operated  by  FedEx.  (Tliere  were  15  727's 
for  which  the  FAA  could  not  identify 
the  STC  holder.  It  is  possible  that  these 
airplanes  were  also  converted  under  a 
FedEx  STC.  Their  costs  are  not  included 
here.) 

Assimiing  that  FedEx  will  comply 
with  the  restricted  interim  operating 
conditions  specified  in  the  AD,  the  FAA 
estimates  that  FedEx  will  not  lose 
revenues  during  the  28-month  interim 
period  after  the  effective  date  of  the  AD. 
Both  727-100  and  727-200  series 
airplanes  modified  under  the  FedEx 
STC  have  side  restraints  approved  by 
the  FAA.  These  airplanes  will  be 
limited  to  a  total  of  9.600  lbs.  for  each 
pair  of  adjacent  containers  with  an 
8,000-lb.  single  container  limit.  Based 
on  typical  payloads,  FedEx  will  not  lose 
revenues  during  the  interim  operating 
period. 

The  Cost  Analysis  and  Final 
Regulatory  Flexibility  Analysis 
completed  by  the  FAA  and  included  in 
the  Rules  Dockets,  estimates  that 
affected  airplanes  can  be  modified  at  a 
cost  of  $385,000  per  airplane  to  carry 
the  maximum  payloads  currently 
allowed,  or  a  total  of  $45  milUon  for  the 
117  FedEx  727's.  The  FAA  expects  that 
FedEx  will  modify  its  airplanes  during 
the  28-month  interim  period, 
scheduling  the  modifications  to 
coincide  with  periodic  maintenance.  A 
modification  will  require  that  the 
airplane  be  removed  fit)m  service  for  a 
period  of  17  days;  the  FAA 
conservatively  estimates  that  scheduling 
a  modification  diuing  periodic 
maintenance  will  reduce  the  net  time 
out  of  service  by  two  days.  The  FAA 
estimates  the  lost  revenue  during  this 
15-day  period  will  be  $14,829  per  day, 
per  727-100,  and  $23,405  per  day,  per 
727-200.  The  total  down-time  lost 
revenue  for  FedEx  will  be  $36.2  milUon. 
This  estimate  conservatively  assumes 
that  cargo  is  not  shifted  from  airplanes 
being  modified  to  other  airplanes.  Such 
cargo  shifting  is  typical  industry 
practice  and  would  reduce  the  costs 
attributable  to  lost  revenues. 
Incremental  fuel  costs  to  carry  the 
additional  weight  of  the  floor 
modification  will  be  $462,000  over  the 
28-month  period,  as  airplanes  are 
modified.  When  all  affected  FedEx  727's 
are  modified,  additional  fuel  costs  will 
be  about  $32,000  per  month. 

The  total  cost,  therefore,  to  modify  the 
fleet  of  affected  727's  that  were 
originally  modified  to  the  FedEx  STC, 
including  lost  revenues  while  the 
airplanes  are  out  of  service, 
modification  costs,  and  increased  fuel 
costs  is  $81.7  million,  or  $74.5  million 


discounted  at  seven  percent  over  28 
months. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA).  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  was 
enacted  by  Congress  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
government  regulations.  The  RFA 
requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  would  have  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  purpose  of  this  analysis  is  to  ensure 
that  the  agency  has  considered  all 
reasonable  regulatory  alternatives  that 
will  minimize  the  rule's  economic 
burdens  for  affected  small  entities, 
while  achieving  its  safety  objectives. 
Under  section  63(b)  of  the  RFA.  the 
analysis  must  address: 

1 .  Reasons  why  the  agency  is 
promulgating  the  rule; 

2.  The  objectives  and  legal  basis  for 
the  rule; 

3.  The  kind  and  number  of  small 
entities  to  which  the  rule  will  apply; 

4.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule;  and 

5.  All  federal  rules  that  may 
duplicate,  overlap,  or  confbct  with  the 
rule.  These  elements  of  the  RFA  are 
addressed  below: 

A.  Reasons  Why  the  Agency  Is 
Promulgating  the  Rule 

The  FAA  has  determined  that  the 
unreinforced  floor  structure  of  the  main 
cargo  deck  of  converted  727's  is  not 
strong  enough  to  enable  the  airplane  to 
safely  carry  the  maximum  payload  that 
is  currently  allowed  in  this  area.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 

B.  Statement  of  Objective  and  Legal 
Basis 

Under  the  United  States  Code 
(U.S.C).  the  FAA  Administrator  is 
required  to  consider  the  following 
matter,  among  others,  as  being  in  the 
public  interest:  assigning,  maintaining, 
and  enhancing  safety  and  security  as  the 
highest  priorities  in  air  commerce.  (See 
49  U.S.C.  44101(d).)  Accordingly,  this 
AD  amends  Title  14  of  the  CFR's  to 
require  operators  of  Boeing  727 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration  to  comply 
with  certain  payload  limitations, 
substantiate  data  showing  other 
acceptable  limits,  or  show  em  alternative 
method  of  compliance  (AMOC). 


C.  Regulatory  Flexibility  Determination 

Under  the  RFA,  the  FAA  must 
determine  whether  or  not  a  rule 
significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typically  based  on 
small  entfty  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  entities  affected  by  the 
rule  are  those  operating  the  117  U.S.- 
registered  converted  Boeing  727 
airplanes  that  have  been  converted 
under  FedEx  STC's.  There  is  only  one 
operator  of  such  airplanes,  namely 
FedEx,  and  it  is  not  a  small  entity, 
therefore,  a  substantial  number  of  small 
entities  will  not  be  significantly  affected 
by  this  rule.  Nevertheless,  the  FAA  has 
prepared  an  analysis  of  cost  impacts  and 
has  examined  possible  regulatory 
alternatives. 

D.  Projected  Reporting,  Recordkeeping, 
and  Ckher  Compliance  Requirements 

With  two  minor  exceptions,  the  rule 
will  not  mandate  additional  reporting  or 
recordkeeping.  First,  there  will  be  a 
negligible  one-time  cost  to  operators  to 
revise  their  AFM's  and  Supplements. 
Second,  operators  wrill  be  required  to 
keep  records  of  the  modifications  to 
their  airplanes.  This  requirement  is 
common  to  all  maintenance,  preventive 
maintenance,  and  alterations  under 
§91.417,  Maintenance  records,  and  does 
not  impose  costs  attributable  to  this 
rule. 

E.  Overlapping,  Duplicative,  or 
Conflicting  Federal  Rules 

The  rule  will  not  overlap,  duplicate, 
or  conflict  with  existing  Federal  rules. 

F.  Analysis  of  Alternatives 

This  AD  will  not  impose  a  financial 
requirement  on  small  entities  because 
only  one  entity,  FedEx,  will  be  affected 
and  it  is  large.  However,  because  this 
AD  is  one  of  four  that  the  FAA  will 
impose  on  operators  of  converted  727's 
and  because  many  of  the  entities 
affected  by  the  other  AD's  are  small,  the 
FAA  examined  potential  alternatives  to 
the  AD's  requirements  to  minimize  the 
rule's  economic  biu-den  for  small 
entities  while  achieving  its  safety 
objectives.  The  alternatives  are: 

•  Exclude  small  entities; 

•  Extend  the  compliance  deadline  for 
small  entities;  and 

•  Establish  higher  payload  limits  for 
small  entities. 

The  FAA  has  determined  that  the 
option  to  exclude  small  entities  from  the 
requirements  of  the  rule  is  not  justified. 
The  unsafe  condition  that  exists  on  an 
affected  727  operated  by  a  small  entity 
is  as  potentially  catasuophic  as  that  on 
an  affected  727  operated  by  a  large 
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entity.  In  fact,  the  average  pay  loads 
carried  by  small  entities  may  exceed  the 
average  paylo^ds  carried  by  large 
operators,  resulting  in  a  higher 
probability  of  b  catastrophic  event. 

The  FAA  also  considered  options  to 
extend  the  coitipliance  period  for  small 
operators.  Thei  proposed  rule 
established  a  ftnal  compliance  date  of 
120  days  after  {the  effective  date  of  the 
rule.  During  this  120-day  period, 
operators  coulq  comply  with  interim 
operating  conditions  that  would  enable 
them  to  carry  higher  payloads  than 
those  permitted  after  that  interim 
period.  When  the  proposed  rule  was 
published,  the  FAA  had  information 
that  indicated  that  a  portion  of  the 
engineering  da  ta  from  an  FAA-approved 
STC  for  a  floot  modification  that  could 
be  used  as  an  AMOC  would  be  available 
within  a  few  months  of  the  proposed 
rule's  publicamon.  In  addition,  the  FAA 
estimated  that  operators  would  be  able 
to  modify  their  airplanes  within  the 
120-day  interim  period. 

Hamilton  Aviation  has  received 
letters  of  approval  for  work  towards 
obtaining  an  Sn"C  for  strengthening  the 
floor  beams  art  of  Station  700  and 
expects  to  be  ^ble  to  submit  additional 
data  in  the  Fa^  of  1998  that  will  provide 
the  basis  for  a<i  STC  for  the  entire  floor. 
Femco  World  Air  Services  expects  to  be 
able  to  use  Hamilton's  engineering  tools 
to  modify  the  floors  of  the  727's  it  has 
converted.  The  FAA  is  confident, 
therefore,  thatlthere  will  be  AMOC's  for 
FedEx  when  tkis  final  rule  is  published. 

Several  conimenters  to  the  Rule 
Dockets  for  the  proposed  AD's  rejected 
the  FAA's  claiin  that  their  airplanes 
could  be  modified  within  the  120-day 
interim  period.  Their  argiunents  were 
based  on  the  unavailability  of  an 
approved  STu  that  could  be  used  as  an 
AMOC  (or,  at  that  time,  even  letters  of 
approval  toward  an  STC).  Operators  also 
stated  that  modification  of  all  244  U.S.- 
registered  airpilanes  would  be 
impossible  within  a  120-day  time  frame. 

The  FAA  ag^es  120  days  is 
unrealistic  and  would  have  severe 
economic  consequences  because  FedEx 
would  be  reqi|ired  to  reduce  their 
payloads  substantially  at  the  end  of  the 
interim  period-  In  the  final  rule, 
therefore,  the  FAA  extends  the  interim 
period  to  28  months.  This  will  permit 
FedEx  to  modify  its  airplanes  during 
regularly  scheduled  maintenance, 
minimizing  dewn  time  and  associated 
lost  revenues.  This  change  will  be 
especially  beneficial  to  small  entities 
affected  by  th#  other  AD's  that  may  find 
it  difficult  to  find  alternative  means  of 
carrying  cargol 

Finally,  thejFAA  rejects  the 
compliance  alternative  that  would 


reduce  payloads  from  those  currently 
required  but  would  estabhsh  higher 
payload  limits  than  those  for  larger 
entities.  This  alternative  is  imacceptable 
because  the  unsafe  condition  is 
dependent  on  the  size  of  the  payload, 
not  the  size  of  the  entity.  The  FAA 
cannot  permit  a  small  entity  to  operate 
under  an  unsafe  condition. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
reculatory  proposals. 

This  AD  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  i 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR  part 
39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-26-18    Boeing:  Amendment  39-10961. 
Docket  97-NM-09-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter")  configuration  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1767SO,  SA1768SO,  or 
SA7447SW;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  ref>air 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  prop>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  payload  limitations  specified 
in  this  AD  are  in  addition  to  payload 
limitations  that  are  otherwise  applicable  and 
do  not  allow  for  increases  in  payloads 
beyond  those  specified  in  such  limitations. 

To  prevent  structiu^l  failure  of  the  floor 
beams  of  the  main  cargo  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  within  90  days  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  transport  containers 
or  pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Codes  "A,"  "B," 
"C,"  "D,"  "E."  or  the  FedEx  STC  SA7447SW 
containers:  Revise  the  Limitations  Section  of 
all  FAA-approved  Airplane  Flight  Manuals 
(AFM)  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"LIMITATIONS 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  first 
container  aft  of  the  cargo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
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container  or  pallet  shall  not  vary  more  than 
10  percent  (8.8  inches)  from  the  geometric 
center  of  the  base  of  the  container  or  pallet 
for  the  forward  and  aft  direction,  and  10 
percent  of  the  width  from  the  geometric 
center  of  the  base  of  the  container  or  pallet 
for  the  left  or  right  direction." 

"PAYLOAD  UMTTATIONS 

For  containers  or  pallets  that  have  been 
manufactiired  in  accordance  with  National 
Aerospace  Standard  (NAS)  3610  Size  Code 
"A"  (88  by  125  inches).  "B"  (88  by  108 
inches),  or  "C"  (88  by  118  inches): 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  or  pallet  on  the  main 
cargo  deck,  except  in  the  area  adjacent  to  the 
side  cargo  door.  In  the  side  cargo  door  area, 
for  all  containers  or  pallets  completely  or 
partially  located  between  Body  Station  440 
and  Body  Station  660,  those  containers  or 
pallets  are  restricted  to  a  maximum  payload 
of  2,700  pounds  per  container  or  pallet.  The 
3,000  and  2,700  pound  payload  limits 
include  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pallet  on  the  main  cargo 
deck. 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 
Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches),  or  FedEx  STC  SA7447SW 
containers  (88  by  63  inches): 

Do  not  exceed  a  total  weight  of  1,500 
pounds  jjer  container  or  pallet  on  the  main 
cargo  deck,  except  in  the  area  adjacent  to  the 
side  cargo  door.  In  the  side  cargo  door  area, 
for  all  containers  or  pallets  completely  or 
partially  located  between  Body  Station  440 
and  Body  Station  660.  those  containers  or 
pallets  are  restricted  to  a  maximum  payload 
of  1.350  pounds  per  container  or  pallet.  The 
1.500  and  1,350  pound  payload  limits 
include  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  fiallet  on  the  main  cargo 
deck." 

(2)  For  airplanes  on  which  any  other 
containers  or  pallets  are  transported:  Revise 
the  Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager.  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate. 

Note  3:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  As  an  optional  alternative  to 
compliance  with  paragraph  (a)  of  this  AD, 
within  90  days  after  the  effective  date  of  this 
AD,  accomplish  the  requirements  of 
paragraph  (bKl)  or  (b)(2)  of  this  AD.  as 
applicable.  This  alternative  may  be  used  only 
during  the  period  ending  28  months  after  the 
effective  date  of  this  AD. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Codes  "A." 
"B."  "C."  "D."  or  "E."  or  STC  SA7447SW, 
are  transported:  Revise  the  Limitations 


Section  of  all  FAA-approved  AFM's  and 
AFM  Supplements,  and  the  Limitations 
Section  of  all  FAA-approved  Airplane 
Weight  and  Balance  Supplements  to  include 
the  following  limitations.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  all  AFM's.  AFM  Supplements,  and  Weight 
and  Balance  Supplements. 

"UMTTATIONS 

Maximum  Operating  Airspeed  of  Vmo 
equals  350  knots  indicated  airspeed  (KLAS). 
or  Mode  "B"  [350  knots  equivalent  airspeed 
(KEAS)]. 

Minimum  operating  weight:  100.000 
pounds. 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  first 
container  aft  of  the  cargo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  10  percent 
(8.8  inches)  from  the  geometric  center  of  the 
base  of  the  container  for  the  forward  and  aft 
direction  and  10  percent  of  the  width  from 
the  geometric  center  of  the  base  of  the 
container  for  the  left  or  right  direction." 

"PAYLOAD  UMTTATIONS 

For  airplanes  that  transport  containers  or 
pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Code  "A"  (88  by 
125  inches).  "B"  (88  by  108  inches),  or  "C" 
(88  by  118  inches): 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950.  do  not  exceed  a 
total  weight  of  9.600  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  8,000  pounds  for  any  single 
container  or  pallet. 

For  those  containers  or  pallets  which  are 
completely  or  partially  located  within  Body 
Station  740  to  Body  Station  950  (the  region 
of  the  wing  box  and  main  landing  gear  wheel 
well):  Do  not  exceed  a  total  weight  of  12,000 
I>ounds  for  any  two  adjacent  containers  or 
pallets  and  a  toUl  weight  of  8.000  pounds  for 
any  single  container  or  pallet. 

These  container  payload  limits  include  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pallet  on  the  main  cargo 
deck;  and 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 
Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches),  or  FedEx  STC  SA7447SW 
containers  (88  by  63  inches): 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  4.800  pounds  for  any  two 
adjacent  (in  the  forward  and  aft  direction) 
containers  or  pallets  and  a  total  weight  of 
4.000  pounds  for  any  single  container  or 
pallet. 

For  those  containers  or  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  and  main  landing  gear 
wheel  well):  Do  not  exceed  a  total  weight  of 
6.000  pounds  for  any  two  adjacent  (in  the 
forward  and  aft  direction)  containers  or 
pallets  and  a  total  weight  of  4,000  pounds  for 
any  single  container  or  pallet. 


These  payload  limits  include  the  f>ayload 
in  the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  main  cargo  deck." 

(2)  For  airplanes  on  which  pallets  or 
containers  other  than  those  specified  in 
paragraph  (b)(1)  of  this  AD.  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch.  ANM- 
113. 

Note  4:  The  weight  restrictions  to  be 
approved  under  paragraph  (b)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (b)(1)  of  this  AD. 

(c)  For  airplanes  complying  with  paragraph 
(b)  of  this  AD.  within  28  months  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (a)  of  this  AD. 

(d)  For  airplanes  that  operate  under  the  350 
KIAS  limitations  specified  in  paragraph  (b)  of 
this  AD:  A  maximum  operating  airsp>eed 
limitation  placard  must  be  installed  adjacent 
to  the  airspeed  indicator  and  in  full  view  of 
both  pilots.  This  placard  must  state:  "Limit 
Vmo  to  350  lOAS  " 

(e)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b).  (c).  and  (d)  of  this  AD:  An 
applicant  may  propose  to  modify  the  floor 
structure  or  propose  differing  pay  loads  and 
other  limits  by  submitting  substantiating  data 
and  analyses  to  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO).  FAA.  Small 
Airplane  Directorate.  One  Crown  Center, 
1895  Phoenix  Boulevard,  Suite  450.  Atlanta. 
Geoigia  30349.  The  Manager  of  the  Atlanta 
ACO  will  coordinate  the  review  of  the 
submittal  with  the  Manager  of  the 
Standardization  Branch.  ANM-113.  in 
accordance  with  the  procedures  of  paragraph 
(f)  of  this  AD.  If  the  FAA  determines  that  the 
proposal  is  in  compliance  with  the 
requirements  of  Civil  Air  Regulations  (CAR) 
part  4b  and  is  applicable  to  the  specific 
airplane  being  analyzed  and  approves  the 
proposed  limits,  prior  to  flight  under  these 
new  limits,  the  operator  must  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch.  ANM- 
113.  Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO.  who 
will  coordinate  the  approval  with  the 
Manager  of  the  Standardization  Branch, 
ANM-113. 

Note  5:  Information  ccr.ceming  the 
existence  of  approved  alt..mative  methods  of 
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compliance  witli  this  AD,  if  any,  may  be 
obtained  from  tl|e  Standardization  Branch, 
ANM-113. 

(gj  Special  fli^t  permits  may  be  issued  in 
accordance  with(  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.1|9)  to  operate  the  airplane  to 
a  location  whera  the  requirements  of  this  AD 
can  be  accompliihed. 

(h)  This  amendment  becomes  effective  on 
February  16. 1999. 

Issued  in  Rentjon,  Washington,  on 
December  16, 1^8. 
Ronald  T.Wojnir, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-444i  Filed  1-11-99;  8:45  am) 
BILUNO  COM  4t1(M-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  M 

[Docket  No.  97-HM-7»-^D;  AmendiTMnt 
39-10962;  AD  9|-2ft-19] 

RIN  2120-nAA64| 

Airwortttinesa  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  WItti  Supplententai  Type 
Certlflcate  SA1368SO.  SA1797SO,  or 
SA1798SO 

AGENCY:  Federal  Aviation 

Administratioa,  DOT. 

ACTION:  Final  mle;  technical  public 

meeting. 

i 

summary:  Thi^  amendment  adopts  a 
new  airworthiaess  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes  that  have  been 
converted  fron}  a  passenger  to  a  cargo- 
carrying  ("frei^ter")  configvu^tion,  that 
requires  limitiag  the  payload  on  the 
main  cargo  deck  by  revising  the 
Limitations  Sections  of  all  Airplane 
Flight  Manual^  (AFM),  AFM 
Supplements,  tnd  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  amendment  also 
provides  for  th|e  submission  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  cargo  deck,  or  modification  of 
the  main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  Tois  amendment  is 
prompted  by  tke  FAA's  determination 
that  imder  certain  conditions 
unreinforced  floor  structure  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  currently 
allowed  in  thi^  area.  The  actions 
specified  by  thlis  AD  are  intended  to 
prevent  failura  of  the  floor  structure, 
which  could  l^d  to  loss  of  the  airplane. 


DATES:  Effective  February  16, 1999. 

The  public  meeting  will  be  held 
January  20, 1999,  at  9:00  a.m.,  in  Seattle, 
Washington.  Registration  will  begin  at 
8:30  a.m.  on  the  day  of  the  meeting. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  by  appointment  only 
between  the  hours  of  8:00  a.m.  and  2:00 
p.m. 

The  public  meeting  will  be  held  at  the 
following  location:  llie  Radisson  Hotel, 
17001  Pacific  Highway  South,  Seattle, 
Washington  98188;  telephone  (206) 
244-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  airworthiness 
directive  should  be  directed  to  Paul 
Sconyers,  Associate  Manager,  Airframe 
and  Propulsion  Branch,  ACE-117A, 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6076;  fax 
(770) 703-6097. 

Requests  to  present  a  statement  at  the 
public  meeting  regarding  the  logistics  of 
the  meeting  should  be  directed  to  Mike 
Zielinski,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
ANM-113, 1601  Lind  Avenue,  SW, 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2279;  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configuration  was  pubUshed  in  the 
Federal  Register  on  July  15, 1997  (62  FR 
37808).  At  the  same  time,  the  FAA 
issued  three  other  similar  notices  of 
proposed  rulemaking  (NPRM's)  to 
address  airplanes  similarly  converted  in 
accordance  with  STC's  held  by  FedEx, 
Pemco,  and  ATAZ  (now  held  by  Kitty 
Hawk  Air  Cargo).  That  action  proposed 
to  require  limiting  the  payload  on  the 
main  cargo  deck  by  revising  the 
Limitations  Sections  of  all  Airplane 
Fhght  Manuals  (AFM),  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  That  action  also  proposed  to 
provide  for  the  submission  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  cargo  deck,  or  modification  of 
the  main  cargo  deck,  as  optional 


terminating  action  for  these  payload 
restrictions. 

On  February  4, 1998,  in  order  to 
obtain  additional  public  participation  in 
these  NPRM's,  the  FAA  reopened  the 
comment  period  for  a  period  of  90  days 
and  scheduled  two  sets  of  public 
meetings,  which  were  held  in  Seattle, 
Washington,  on  February  18  and  19, 
1998,  and  April  1  and  2, 1998.  In 
addition  to  the  comments  submitted 
during  the  original  comment  period,  the 
comments  that  were  provided  at  the 
public  meetings  and  submitted  to  the 
Rules  Dockets  during  the  reopened 
comment  period  also  are  discussed 
below. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  peirticipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  FAA  has  received  comments  in 
response  to  the  four  NPRM's  discussed 
previously  (i.e.,  Docket  No.'s  97-NM- 
O^AD.  97-NM-79-AD,  97-NM-8a- 
AD,  and  97-NM-81-AD).  Some  of  these 
comments  addressed  only  one  NPRM, 
while  others  addressed  all  four.  For 
example,  although  the  comments 
submitted  by  FedEx  address  only  the 
NPRM  apphcable  to  its  STC's  (i.e.. 
Docket  No.  97-NM-09-AD),  other 
commenters  referenced  FedEx's 
•comments  and  requested  that  those 
comments  be  considered  in  the  context 
of  the  other  three  NPRM's,  as  well. 
Because  in  most  cases  the  issues  raised 
by  the  commenters  are  generally 
relevant  to  all  four  NPF^'s,  each  final 
rule  includes  a  discussion  of  all 
comments  received. 

Existence  of  Unsafe  Condition 

Several  commenters  disagree  with  the 
FAA's  finding  of  an  unsafe  condition 
and  refer  to  the  following  statement  in 
the  NPRM's,  "(a]  design  which  does  not 
meet  [certification]  standards  is 
prestmaed  to  be  unsafe."  The 
commenters  contend  that,  while  this 
statement  is  "convenient,"  the  FAA  is 
still  obliged  to  issue  the  AD  in 
accordance  with  14  CFR  part  39.  In 
accordance  with  part  39,  prior  to  the 
issuance  of  an  AD,  the  FAA  must 
establish  that  an  unsafe  condition  exists 
in  a  product  and  that  this  condition  is 
likely  to  exist  in  other  products  of  the 
same  type  design. 

From  this  comment,  the  FAA  infers 
that  the  commenters  believe  the 
proposed  AD  is  merely  a  consequence  of 
non-compliance  with  Qvil  Air 
Regulations  (CAR)  part  4b,  which  are 
the  design  standards  to  which  the 
Model  727  was  certificated,  and  that  the 
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unsafe  condition  has  not  been 
substantiated.  The  FA  A  does  not 
concur.  The  context  of  the  quoted 
statement  in  the  NPRM's  was  an 
explanation  of  the  FAA's  method  used 
in  the  design  review  that  led  to  issuance 
of  the  NPRM's.  IniUally,  the  FAA  had 
identified  the  potential  non-compliance 
based  on  observation  and  review  of 
original  certification  data.  Since,  in 
accordance  with  the  Federal  Aviation 
Act,  CAR  part  4b  standards  establish  the 
minimum  level  of  safety,  the  FAA 
considered  that  further  evaluation  was 
necessary  and  appropriate  to  determine 
whether  this  potential  non-compliance 
created  an  imsafe  condition  warranting 
an  AD.  As  explained  in  the  NPRM's.  the 
FAA  determined  not  only  that  the 
design  was  non-compliant,  but  that  the 
degree  of  non-compliance  was  highly 
significant,  and  resulted  in  substantial 
negative  structural  margins  of  safety. 
The  FAA's  analysis  addressed  the  "up" 
load  case,  which  was  considered  to  be 
the  most  likely  critical  load  case,  in  the 
sense  that  it  was  likely  to  be  the  load 
case  that  would  present  the  most  serious 
negative  margins  of  safety.  The  analysis 
verified  these  negative  margins  and 
confirmed  the  FAA's  concerns  that 
serious  negative  margins  may  exist  for 
other  load  cases,  as  well.  The  effect  of 
these  substantial  negative  margins  is 
that  the  likelihood  of  catastrophic 
failure  of  the  floor  structure  is 
imacceptably  high.  The  FAA's  finding 
of  unsafe  condition  arises  from  this 
determination  rather  than  from  a  finding 
of  non-compliance  with  CAR  part  4b. 

Risk  From  Actual  Operations 

Several  commenters  state  that  the 
FAA's  finding  of  an  unsafe  condition  in 
the  NPRM's  is  incorrect  because,  based 
on  the  way  the  airplanes  are  actually 
loaded  and  operated,  the  likelihood  of 
encountering  conditions  specified  in 
CAR  part  4b  that  would  exceed  the 
strength  of  the  floor  structure  is 
extremely  improbable. 

The  FAA  does  not  concur.  The  FAA's 
evaluation  was  based  on  the  potential 
for  a  catastrophic  event  occurring  as  a 
result  of  an  airplane  encountering 
severe  gust  conditions  while 
transporting  containers  loaded  with 
maximum  allowable  payloads.  (Unless 
otherwise  stated,  throughout  the 
preamble  of  this  AD  the  FAA  uses  the 
term  "container"  to  refer  to  all  unit  load 
devices,  including  pallets.)  The  fact  that 
operators  may  transport  containers  with 
maximum  payloads  only  for  a  small 
percentage  of  their  operations  does  not 
diminish  the  seriousness  of  the  unsafe 
condition  when  they  do  transport  such 
containers.  (It  should  be  noted  that  one 
commenter  stated  that  its  operations 


with  even  one  container  at  maximum 
allowable  payload  are  only  a  small 
percentage  of  its  total  operations,  but 
also  stated  that  it  engages  in  such 
operations  daily.) 

In  addition,  tne  FAA  disagrees  with 
the  commenters'  conclusions  regarding 
the  probabiUty  of  catastrophic  events. 
The  events  that  may  cause  a 
catastrophic  failure  occur  randomly 
and,  thus,  cannot  be  reliably  predicted 
and  avoided  for  any  particular 
operation.  Although  the  probability  of 
large  gusts  or  excessive  maneuvers  (as 
specified  in  CAR  part  4b)  is  low 
(approximately  once  in  the  lifetime  of 
an  airplane  for  a  large  gust),  because  of 
the  large  negative  margins  of  safety 
associated  with  these  unreinforced  floor 
structure  designs  (discussed  in  the 
NPRM's),  less  severe  events  (i.e.,  lower 
gusts  or  milder  maneuvers)  also  could 
result  in  catastrophic  failure.  Therefore, 
because  the  likelihood  of  encountering 
less  severe  events  is  significantly  greater 
than  the  likelihood  of  encountering  the 
events  contemplated  by  CAR  part  4b 
standards,  and  because  the 
consequences  of  such  encounters  may 
be  catastrophic,  the  FAA  considers  that 
the  risk  is  unacceptable. 

During  the  pubuc  meetings,  several 
commenters  suggested  using  analytical 
methods  developed  to  show  compliance 
with  14  CFR  25.1309  in  assessing  risks 
from  gust  loads.  Their  position  was  that 
if  such  analysis  were  performed,  it 
would  demonstrate  that  the  unsafe 
condition  addressed  by  the  proposed 
AD  is  "extremely  improbable;" 
therefore,  an  AD  is  unnecessary  to 
address  it. 

The  FAA  does  not  concur.  The 
purpose  of  section  25.1309  is  to  require 
that  type  certificate  applicants 
demonstrate  the  robustness  of  the 
airplane  systems  and  equipment. 
Therefore,  it  is  not  applicable  to  the 
assessment  of  the  seriousness  of  an 
unsafe  condition  associated  with 
identified  structural  deficiencies. 
Nevertheless,  assuming  that  it  is 
appropriate,  section  25.1309(a)  states 
that  the  airplane  systems,  equipment, 
and  installations  "must  be  designed  to 
ensure  that  they  perform  their  intended 
functions  under  any  foreseeable 
operating  condition."  This  means  that 
the  airplane  must  function  properly  if  it 
is  being  operated  within  its  approved 
operating  and  environmental 
conditions.  As  discussed  in  the  NPRM's, 
the  FAA's  analysis  demonstrates  that 
the  affected  airplanes,  when  operated 
with  allowable  payload  weights  and 
distributions  (which  is  foreseeable), 
could  experience  catastrophic  failure  if 
they  encounter  gust  conditions  that  are 
also  foreseeable.  Therefore,  applying  the 


analytical  methods  of  section 
25.1309(a),  these  STC  designs  would  be 
found  not  to  comply. 

In  addition,  section  25.1309(b) 
requires  that  any  system  failure 
condition  that  would  result  in  a 
catastrophic  event  be  shown  to  be 
extremely  improbable,  even  if  the 
system  failiue  occiured  concurrently 
with  enviromnental  conditions  that 
would  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  the  system  failure. 
Probabilistic  analyses  are  used  to 
demonstrate  compliance  with  section 
25.1309(b)  by  estimating  the  probability 
of  random  system  and  equipment 
failures  occurring  on  the  airplane.  The 
consequences  of  failures  that  are  more 
probable  must  be  shown  to  be  relatively 
minor;  failures  with  more  serious 
consequences  must  be  shovtm  to  have 
lower  probabilities.  However,  in 
providing  guidance  for  compliance  with 
this  requirement.  Advisory  Circular 
(AC)  No.  25.1309-lA  advises:  "In  any 
system  or  subsystem,  the  ftulure  of  any 
single  element,  component  or 
connection  during  any  one  flight  •  *  • 
should  be  assumed,  regardless  of 
probability.  Such  single  failures  should 
not  prevent  continued  safe  flight  and 
landing.  *  *  *" 

Applying  this  analytical  method  to 
the  circumstances  of  this  AD,  if  the 
failure  of  the  floor  beam  is  assumed,  the 
consequences  are  likely  to  be 
catastrophic,  preventing  continued  safe 
flight  and  landing.  Therefore,  under  the 
analytical  approaches  of  either  section 
25.1309(a)  or  (b),  the  operations  with 
imderstrength  floors  without  limitations 
is  unacceptable. 

During  the  reopened  comment  period, 
FedEx  submitted  a  risk  assessment  from 
which  it  concluded  that,  even  assuming 
the  NPRM  identified  a  potential  unsafe 
condition,  the  probability  of  occurrence 
was  sufficiently  small  (i.e.,  once  every 
300  years)  so  that  AD  action  should  be 
postponed  until  additional  testing  and 
analysis  has  been  completed.  Other 
commenters  referenced  this  analysis 
and  supported  FedEx's  conclusion. 

The  FAA  has  evaluated  the  risk 
assessment  submitted  to  Rules  Docket 
No.  97-NM-09-AD,  and  does  not 
concur  with  the  commenters' 
conclusion.  Regarding  the  general 
relevance  of  the  kind  of  risk  assessment 
submitted  by  the  commenter,  it  should 
be  noted  that  the  probability  of  the  limit 
gust  event  has  already  been  considered 
when  establishing  the  gust  intensities 
specified  in  CAR  section  4b. 21 1(b).  CAR 
part  4b  requires  that  all  airplanes  be 
capable  of  structurally  withstanding  a 
gust  of  the  intensities  specified  therein, 
as  such  a  gust  is  expected  to  occur  at 
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some  time  in  fhe  airplane's  operating 
Ufe.  ! 

Regarding  tiie  specific  data  presented 
in  the  FedEx  risk  assessment,  the  FAA 
does  not  condur  with  the  assumption 
that  extreme  justs  will  be  encountered 
by  a  cargo  calling  Boeing  Model  727 
airplane  onlylonce  in  5  million  flight 
hours.  As  its  ^sis  for  this  assiunption, 
the  commenter  states  that  "FAA  data 
indicate  that,  in  approximately  50 
million  flight*hours  of  experience 
among  US  domestic  727s,  there  have 
been  five  pilot  reports  of  extreme  gusts 
that  exceeded  federal  thresholds  for 
danger."  The  commenter  states  that  this 
equates  to  a  rite  of  occurrence  of 
approximately  once  every  10  million 
flights.  The  commenter  also  states  that 
due  to  potential  errors,  it  would  be 
conservative  to  double  this  rate  to  10 
total  events,  ^d  use  an  estimate  of  1 
occurrence  pfr  5  million  hours. 

The  FAA  dbes  not  concur  with  the 
commenter's  Matement  that  FAA  data 
show  that  only  five  cases  of  extreme 
gust  have  beep  encountered  by  the  U.S. 
727  fleet.  Tiufculence  events  must  be 
reported  only  if  they  result  in  detected 
airplane  damage  or  passenger  injuries. 
During  certain  gust  events,  the  gust 
loads  encountered  in  the  cockpit  are 
substantially  less  severe  than  &ose 
encountered  In  the  aft  portion  of  the 
airplane.  Therefore,  some  large  gust 
encounters  m(ay  not  "feel"  very  severe 
to  the  flight  ciew.  As  a  result,  the  FAA 
recognizes  th«t  not  all  severe  turbulence 
events  are  reported.  Further,  in  the 
NPRM's,  the  FAA  provided  five  cases  of 
turbulence  as  examples,  to  illustrate  that 
turbulence  is  a  real  occurrence,  and  not 
merely  theoretical.  These  five  examples 
were  obtaine4  from  data  showing  87 
reported  seveie  turbulence  events, 
which  resulted  in  passenger  injiuies,  on 
the  Boeing  727  from  1966  to  March 
1997.  The  FAA  selected  the  five  reports 
because  the  a^lane  operators  had 
reported  the  tiagnitude  of  the 
turbulence  event  after  obtaining  this 
information  &om  the  flight  data 
recorder.  Operators  are  not  required  to 
obtain  data  r^arding  the  magnitude  of 
the  turbulenoB  event,  and  therefore  it  is 
rarely  reportad. 

During  the  bublic  meeting  held  on 
Thursday,  February  19, 1998,  the  FAA 
explained  that  these  turbulence  cases 
were  just  exainples  and  had  been 
selected  becaiise  the  reports  included 
information  regarding  event  magnitude. 
The  FAA  further  explained  at  that 
meeting  that  It  was  inappropriate  to  use 
these  data  in  b  probabilistic  analysis. 
The  commenier's  risk  assessment 
provides  no  information  to  change  the 
FAA's  views 


A  section  of  the  commenter's  report 
states,  "Detailed  equations  that  combine 
empirical  evidence  and  physical  theory 
estimate  how  frequently  gusts  of 
different  magnitudes  arise  at  different 
altitudes."  "Hie  commenter  states  that  its 
calculations  indicate  that  gusts  with 
intensities  that  equal  or  exceed  50  feet 
per  second  are  encountered  once  per  50 
million  flight  hours  at  35,000  feet.  The 
report  does  not  provide  the  equations 
themselves,  does  not  describe  the 
methodology  used  to  determine  the  1  in 
50  million  flight  hours  probability 
value,  and  does  not  specifically  identify 
the  referenced  source  data.  Therefore, 
the  FAA  cannot  assess  the  validity  of 
the  commenter's  conclusions. 

The  commenter  also  refers  to  graphs 
contained  in  a  1988  American  Institute 
of  Aeronautics  and  Astronautics  (AIAA) 
publication  by  Frederic  M.  Hoblit  that 
the  commenter  states  indicate  even 
lower  encounter  rates  for  gusts  during 
climb  and  descent.  The  FAA  has 
examined  this  publication,  and  does  not 
concur  with  the  commenter's  statements 
regarding  these  data.  First,  the 
commenter  appears  to  be  incorrectly 
referencing  the  graphs,  which  represent 
continuous  turbulence,  and  not  discrete 
gusts,  as  provided  in  CAR  4b.  The  two 
types  of  atmospheric  distvirbances  are 
different,  and  to  reference  these  graphs 
is  inappropriate.  Secondly,  the 
commenter's  risk  assessment  only 
addresses  gusts  "that  exceed  the  Federal 
threshold"  (which  the  FAA  infers  to 
mean  limit  load  gusts)  in  combination 
with  cargo  loads  with  two  adjacent 
containers  having  a  total  weight  that 
equals  or  exceeds  9,600  lbs.  This 
approach  is  unconservative.  As 
discussed  in  the  NPRM,  the  cargo  floor 
has  a  high  negative  margin  of  safety,  and 
the  risk  of  structural  collapse  exists  at 
gust  intensities  well  below  the  limit  gust 
load  when  carrying  currently  allowed 
payloads  above  9,600  lbs.  The  greater 
the  weight  being  carried  in  the 
container,  the  lower  the  gust  needed  to 
cause  catastrophic  failure  of  the  floor. 
The  lower  the  gust  intensity,  the  more 
common  the  gust  occurrence  becomes. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  risk  assessment 
submitted  by  FedEx  does  not  provide  a 
basis  for  delaying  the  final  rule. 

One  group  of  commenters,  identifying 
themselves  as  airmen  for  one  of  the 
affected  operators,  supports  issuance  of 
the  final  rule,  as  proposed.  The 
commenters  state  that  they  do  not  have 
procedures  to  avoid  clear  air  turbulence, 
and  based  on  their  knowledge,  if  any  of 
them  had  encountered  a  similar  wind 
condition  to  that  experienced  by  a 
Boeing  747  in  January  1998,  their 
airplane  would  "come  apart,  in-flight." 


The  FAA  concurs  that  there  is  no 
reliable  means  to  forecast  or  to  avoid 
clear  air  turbulence.  The  flight 
conditions  encountered  by  the 
referenced  747  could  be  very  hazardous 
to  one  of  the  affected  airplanes  if 
encountered  while  critically  loaded 
with  heavy  containers. 

Change  in  Applicable  Standards 

Several  commenters  state  that  the 
NPRM's  reflect  a  radical  change  in  the 
assumptions  that  certificate  holders  are 
permitted  to  use  to  substantiate  the 
main  deck  floor  structure.  The  FAA 
does  not  conciu-.  As  discussed  below, 
the  FAA's  analysis  is  consistent  with 
the  applicable  CAR  part  4b  standards, 
which  became  effective  in  1953. 

"Infinitesinial  Probability" 

One  commenter  states  that  the 
proposed  AD  would  impose 
unnecessary  costs  which  would  then  be 
passed  to  its  customers,  for  what  the 
FAA's  Director  of  Aircraft  Certification 
Service  has  stated  is  an  "infinitesimal 
probability  of  a  safety  related 
happening."  The  referenced  comment  is 
contained  in  an  article  in  the  April  15, 
1997,  issue  of  "Conmiercial  Aviation 
Report." 

From  this  comment,  the  FAA  infers 
that  the  commenter  believes  the 
reference  to  "infinitesimal  probability" 
belies  the  need  for  an  AD.  tlie 
commenter  has  taken  the  remark  out  of 
context.  The  actual  quote  is,  "What  is 
the  probability  of  it  [catastrophe] 
happening  in  the  next  month? 
Infinitesimal."  This  remark  was  made  in 
response  to  a  question  regarding  why 
the  FAA  was  issuing  an  NPRM  rather 
than  an  emergency  AD.  The  Director  of 
the  Aircraft  Certification  Service  was 
explaining  that,  although  the  FAA  had 
determined  that  the  unsafe  condition 
must  be  addressed  by  issuance  of  an 
AD,  the  urgency  of  the  issue  was  not  so 
great  as  to  preclude  the  normal  legally 
required  process  of  providing  public 
notice  and  opportimity  to  comment. 

Accident  Data 

One  commenter  states  that  the  fact 
that  no  crashes  have  occurred  with  the 
affected  airplanes  has  nothing 
whatsoever  to  do  with  these  airplanes 
being  of  a  safe  design.  They  merely  have 
had  the  good  fortune  to  have  not  yet 
encountered  a  critical  condition.  The 
FAA  concurs. 

"Erroneous  Certification" 

One  commenter  states  that  it  coimted 
on  the  competence  of  the  FAA  when 
obtaining  the  affected  airplanes,  as  the 
cargo  modifications  were  FAA- 
approved.  The  conunenter  further  states 
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that  the  FAA's  error  in  issuing  these 
approvals  is  going  to  severely  hiul  small 
operators  of  these  airplanes,  who  are 
neither  culpable  nor  negligent.  While 
the  FAA  understands  that  the  impact  of 
this  AD  may  be  significant  for  some 
operators,  the  FAA  cannot  ignore  the 
fact  that  an  unsafe  condition  exists  that 
requires  action  to  ensure  the  continued 
operational  safety  of  the  fleet.  If  the 
FAA  had  been  aware  of  these 
deficiencies  at  the  time  of  the  original 
STC  issuance,  the  FAA  would  not  have 
issued  the  STC's. 

One  commenter  points  out  that  the 
FAA  design  review  team  observed  that 
the  original  passenger  floor  beams  had 
not  been  structurally  reinforced,  and 
that  this  fact  is  immediately  apparent 
from  the  technical  drawings  associated 
with  the  STC.  The  commenter  questions 
why  the  FAA  has  not  expressed  any 
concern  or  noticed  these  facts  earlier. 

The  applicant  for  any  design  approval 
is  responsible  for  compliance  with  all 
applicable  FAA  regulations.  The  FAA 
has  the  discretion  to  review  or 
otherwise  evaluate  the  applicant's 
compliance  to  the  degree  the  FAA 
considers  appropriate  in  the  interest  of 
safety.  The  normal  certification  process 
allows  for  the  review  and  approval  of 
data  by  FAA  designees.  Consequently, 
the  FAA  office  responsible  for  the 
certification  of  an  airplane  or 
modification  to  an  airplane  or  an 
aeronautical  appliance  may  not  review 
all  details  regarding  compliance  with 
the  appropriate  regulations.  Also,  the 
fact  that  the  cargo  floor  structure  was 
unmodified  does  not  necessarily  lead  to 
the  conclusion  that  the  floors  are 
structurally  deficient.  As  explained  in 
the  NPRM,  the  imderstrength  floors  on 
certain  747  airplanes  converted  to 
freighters  caused  the  FAA  to  question 
the  adequacy  of  all  STC-converted 
passenger-to-freighter  cargo  floor 
structures.  This  AD  arises  from  this 
evaluation. 

An  FAA/Industry  Team 

Several  commenters  request  that  the 
FAA  establish  an  industry  team 
comprised  of  the  FAA,  STC  holders,  and 
operators  before  issuing  an  AD  to 
establish  the  requirements  and  a 
corrective  action  plan  to  resolve  the 
problems  with  the  STC's  in  a  logical 
manner.  One  commenter  states  that  "too 
much  time  has  been  spent  going  in 
different  directions  to  resolve  common 
problems  for  all  STC's,"  and  that  "the 
FAA  has  not  been  sufficiently  clear  in 
their  requirements  for  the  re-design." 

The  FAA  does  not  concur  that 
issuance  of  the  AD  should  be  delayed. 
An  unsafe  condition  has  been 
identified,  and  the  FAA  must  take 


action  to  ensure  an  acceptable  level  of 
safety  of  the  afiected  fleet  of  airplanes. 
The  STC  holders  and  operators  are 
certainly  free  to  form  an  industry  team 
to  find  common  solutions,  and  the  FAA 
is  willing  to  participate  in  such  efforts. 
The  FAA  also  does  not  concur  that  the 
requirements  for  re-design  are  unclear; 
as  the  FAA  has  stated  repeatedly,  the 
standards  for  evaluating  proposed 
corrective  actions  are  the  original 
certification  basis  for  the  airplane,  CAR 
part  4b.  Any  non-compliance  with  CAR 
part  4b  would  have  to  be  shown  to 
provide  an  acceptable  level  of  long-term 
safety. 

FAA/Industry  Communication 

One  commenter  states  that  there  has 
been  "virtually  no  opportunity  for 
technical  exchange"  and,  therefore,  the 
FAA  should  delay  issuance  of  the  final 
rule  until  such  an  exchange  has  taken 
place.  The  FAA  does  not  concur.  Since 
as  early  as  November  1996,  the  STC 
holders  have  been  made  aware  of  the 
FAA's  concerns  regarding  the  cargo 
floor  structure.  More  specifically, 
meetings  were  held  with  each  of  the 
affected  STC  holders  in  January  1997  to 
discuss  further  details  regarding  FAA 
concerns. 

On  February  14, 1997,  the  FAA  again 
discussed  its  concerns  with  the  affected 
industry  and  again  requested  that 
industry  provide  the  FAA  with  valid 
data  to  address  those  FAA  concerns. 
Subsequently,  over  the  course  of  the 
next  four  months  as  the  FAA  prepared 
the  NPRM's,  only  one  STC  holder 
provided  any  data  relative  to  the  merits 
of  the  proposed  AD's,  and  that  data  did 
not  alleviate  the  FAA's  concerns.  In 
response  to  the  NPRM's  first  comment 
period,  three  of  the  affected  STC  holders 
did  not  submit  technical  data  and,  for 
reasons  discussed  below,  the  data 
submitted  by  the  fourth  STC  holder 
(FedEx)  did  not  alleviate  the  FAA's 
concerns.  Ehuing  the  reopened  comment 
period,  the  FAA  engaged  in  further 
extensive  discussion  with  the  affected 
industry  and  those  discussions  continue 
in  the  context  of  on-going  efforts  to 
identify  necessary  actions  to  address  the 
imsafe  condition.  Based  on  this  history, 
the  FAA  considers  that  sufficient 
opportunity  for  technical  exchange  has 
been  provided  and  that  further  delay  is 
unwarranted  and  uimecessarily 
jeopardizes  pubUc  safety. 

Delay  Issuance 

Two  commenters  state  that  additional 
time  is  necessary  so  that  the  airplanes 
would  be  removed  from  service  only 
once  to  incorporate  all  needed 
corrective  actions  (i.e.,  not  only  for  the 
floors,  but  also  for  other  problems 


identified  in  the  NPRM)  due  to  the  high 
cost  of  incorporating  partial  solutions  to 
the  overall  problem.  One  commenter 
requests  that  all  problems  associated 
vnth  the  STC's  be  identified,  solutions 
provided,  and  methods  for 
accomplishment  of  the  solutions  be 
agreed  upon  prior  to  the  issuance  of  any 
AD.  The  FAA  does  not  concxir.  In  light 
of  the  seriousness  of  the  unsafe 
condition,  the  FAA  has  determined  that 
it  would  first  address  the  strength  of  the 
cargo  floor  structure.  All  of  the 
remaining  issues  will  be  addressed  in 
future  rulemaking  efforts.  Even  though 
this  AD  addresses  only  the  cargo  floor 
structure,  it  should  not  inhibit  industry 
from  taking  corrective  action  with 
regard  to  the  remaining  issues.  In  fact, 
in  order  to  minimize  the  inefficiencies 
identified  by  the  commenter,  the  FAA  is 
committed  to  working  with  industry  to 
identify  as  expeditiously  as  possible 
necessary  corrective  actions  for  all  of 
theproblems  discussed  in  the  NPRM. 

Tne  Cargo  Airline  Association  (CAA) 
requests  that  the  FAA  not  adopt  an  AD 
imposing  interim  Umits.  Since  the  CAA 
believes  that  the  risk  of  a  catastrophic 
failure  is  "virtually  nonexistent,"  and 
since  several  potential  STC  holders  with 
varying  solutions  to  issues  raised  are  in 
the  process  of  working  with  FAA,  scarce 
resources  should  be  devoted  to  ensuring 
expeditious  approval  of  these  proposals. 

Another  commenter  requests  that  the 
FAA  delay  issuance  of  the  final  rules 
until  industry  solutions  are  approved 
[estimating  an  additional  60  to  90  days 
for  Israel  Aircraft  Industries  (LAI)  to 
complete  its  analysis,  as  it  has  only 
recently  had  access  to  Boeing  drawings]. 
The  commenter  also  states  that  the  FAA 
rulemaking  process  has  caused  industry 
to  make  significant  progress  and 
aggressively  pursue  solutions  that  will 
likely  meet  with  relatively  prompt  FAA 
approvals.  The  commenter  also  states 
that  although  these  approvals  will  result 
in  a  25  percent  reduction  in  allowable 
pay  load,  it  is  willing  to  operate  with 
that  limitation.  This  commenter,  and 
several  other  commenters  reference  the 
FedEx  risk  assessment,  which  purports 
to  demonstrate  a  low  probability  of 
catastrophic  failure,  as  a  basis  for 
delaying  the  final  rules. 

Another  commenter  requests  4  to  6 
months  for  completion  of  certain 
industry  tests  and  risk  analysis,  as  the 
3-month  timetable  for  the  reopened 
comment  period  was  not  adequate,  due 
to  the  highly  complex  and  time- 
consuming  nature  of  testing  and 
evaluation  procedures. 

For  the  reasons  discussed  above 
under  the  heading  "Risk  From  Actual 
Operations,"  the  FAA  does  not  agree 
that  the  risk  assessment  submitted  by 
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FedEx  warran  ts  delaying  this 
rulemaking.  Kurthermore,  the  FAA  does 
not  agree  thati  correction  of  the  unsafe 
condition  can  be  assured  within  60  to 
90  days,  or  4  |o  6  months  without  this 
final  rule.  Th^  STC  holders  and  many 
operators  havfe  been  aware  of  this  issue 
since  the  fall  bf  1996.  The  FAA 
anticipates  thjit,  with  the  adoption  of 
this  AD,  industry  will  continue  recent 
significant  pri)gress  in  addressing  these 
issues,  which  will  result  in  timely 
implementation  of  appropriate 
corrective  action. 

Extension  of  Hiterim  Operational 
Period 


snir 


Several  conimenters  state  that  the 
proposed  120-«day  interim  allowances 
must  have  be^  determined  to  be  safe  by 
the  FAA,  witli  positive  margins  of 
safety.  Therefore,  the  commenters 
request  that  tije  interim  time  limits  be 
extended.  Some  of  the  commenters 
request  that  the  extension  coincide  with 
regularly  scheduled  heavy  maintenance. 
The  CAA  requests  that  the  interim 
limits  should  be  allowed  to  continue  for 
however  long  it  takes  to  modify  the 
airplanes  to  bring  them  up  to  the 
original  desigi  limits.  This  commenter 
states  that  uncjer  normal  operations, 
there  is  no  rist  of  floor  beam  failure, 
and  also  state$  that  the  FedEx  risk 
assessment  shbws  that  the  likelihood  of 
encountering  conditions  set  forth  in  the 
NPRM  are  virtually  nonexistent. 

As  discussed  above  under  the  heading 
"Risk  from  Adtual  Operations."  the  FAA 
does  not  concur  that  the  information 
provided  in  the  FedEx  risk  assessment 
provides  a  ba^s  for  an  extension  of  the 
interim  period.  However,  for  other 
reasons,  the  FAA  concurs  that  the 
interim  operatjional  period  can  be 
extended.        j 

In  the  NPRM,  the  FAA  stated, 
"because  the  aetermination  of  the 
effects  of  operational  limitations  on 
payload  is  bas^d  on  approximations,  the 
resulting  payl6ad  limits  may  be 
unconservativfe."  The  120-day  interim 
limit  was  based  on  this  potential 
unconservatisin.  Since  issuance  of  the 
NPRM,  the  FAA  has  received  data 
(Reports  DFE-p2701  and  DFE-72702. 
submitted  during  the  initial  comment 
period  as  Appendices  5  and  6  to 
FedEx's  comnlents  to  the  NPRM)  that 
partially  confihn  these  approximations. 
In  addition,  alihough  some  progress  has 
been  made  by  industry  in  developing 
corrective  actipns,  neither  industry's 
proposal  (as  discussed  in  the  NPRM) 
nor  the  FAA'sjexpectations  have  been 
fulfilled.  Base^  on  current  information 
regarding  the  ^tatus  of  various  efforts  to 
develop  corrective  actions,  the  FAA 
estimates  that  the  entire  affected  fleet 


can  incorporate  corrective  actions 
during  scheduled  heavy  maintenance 
within  28  months  after  the  effective  date 
of  this  AD.  In  light  of  this  new 
information,  the  FAA  has  reassessed  the 
proposed  interim  period  of  120  days 
and  concluded  that  the  period  should  be 
extended  to  28  months.  Therefore,  the 
FAA  has  revised  the  final  rule 
accordingly. 

The  FAA's  decision  to  extend  the 
interim  limitations  does  not  imply  that 
the  cargo  floor  structure  has  been 
determined  by  the  FAA  to  be  safe  for  an 
indefinite  period,  or  in  compliance  with 
CAR  part  4b  requirements.  As  stated  in 
the  NPRM,  the  FAA's  analysis 
considered  only  the  most  likely  critical 
load  case,  and  the  proposed  interim 
limitations  were  based  on  that  analysis. 
The  confirming  data  referenced  above 
still  does  not  address  other  potential 
critical  load  cases  or  all  locations  within 
the  airplane.  Nevertheless,  in  light  of 
the  balance  of  the  safety  and  economic 
factors  discussed  above,  the  FAA 
considers  that  the  level  of  safety 
provided  by  the  interim  limitations  is 
adequate  for  the  time  period  of  28 
months.  However,  it  is  less  than  the 
level  of  safety  provided  by 
demonstrated  compliance  with  CAR 
part  4b  standards,  and  the  FAA 
considers  that  compliance  with  those 
standards  is  a  necessary  objective  to 
ensure  the  long  term  safety  of  the 
affected  fleet.  The  balancing  that  the 
FAA  has  considered  in  establishing  this 
interim  compliance  period  is  typical  of 
the  balancing  that  occurs  in  all  AD's 
establishing  interim  requirements  and  is 
fully  consistent  with  the  FAA's 
obligation  to  consider  economic 
impacts,  such  as  those  imposed  by 
Executive  Order  12866. 

Increased  Interim  Payload  Limits 

Several  commenters  also  request  that, 
due  to  "highly  conservative" 
methodologies  used  by  FAA,  the 
proposed  interim  weight  limit  should  be 
expanded  to  allow  an  average  maximum 
container  weight  of  6,000  lbs.  The  FAA 
does  not  conciir  that  its  methodologies 
are  highly  conservative.  As  discussed  in 
the  NPRM  and  in  more  detail  below,  the 
FAA's  analytical  methods  are  typical  of 
industry  practice,  and  the  commenters 
have  not  demonstrated  how  these 
methods  are  highly  conservative.  The 
FAA  has  not  been  provided  with  any 
acceptable  data  to  support  the 
allowance  for  6,000-lb.  containers, 
except  as  discussed  below  under  the 
heading  "Position-by-Position 
Limitations."  A  commenter  requests 
that  the  FAA  maximize  the  interim 
limits.  The  FAA  concurs  that  the 
interim  limits  should  be  maximized  to 


the  extent  that  they  are  consistent  with 
the  necessity  of  addressing  the  unsafe 
condition.  The  FAA  considers  that  the 
interim  limits  established  in  the  final 
rule  meet  this  objective;  however,  as 
discussed  below,  the  FAA  will  continue 
to  work  to  approve  higher  limitations, 
once  their  safety  is  substantiated. 

Federal  Express  submitted  report  98- 
026  "Substantiation  of  Side  Vertical 
Cargo  Restraint  Installation  Using  Static 
Test  Results,"  Revision  A,  during  the 
reopened  comment  period.  FedEx  states 
that  this  report  "proves  conclusively 
that  the  side  restraint  installation  is 
adequate  to  restrain  the  applied 
container  loads  due  to  vertical  gust." 
The  FAA  concurs,  and  has  changed  the 
final  rule  (Rules  Docket  No.  97-NM-09- 
AD)  apphcable  to  the  FedEx  STC's  to 
allow  the  higher  interim  limits  with  the 
FedEx  side  restraints  installed. 

Position-by-Position  Limitations 

The  CAA  requests  that  the  FAA 
consider  "position-by-position" 
limitations,  which  would  establish 
individual  weight  limits  for  each 
container  position  on  the  airplane, 
based  on  the  strength  of  the  floor 
structiu^  at  that  location.  The  CAA 
states  that  this  would  allow  a  higher 
total  payload,  while  addressing  the 
imsafe  condition.  The  FAA  concurs 
with  the  concept  of  position-by-position 
limitations,  and  will  consider  any  such 
proposal  when  presented  with 
supporting  data. 

For  example,  one  commenter, 
Amerijet,  has  submitted  a  position-by- 
position  proposal,  which  includes 
analysis  providing  for  increased  weights 
for  certain  container  positions  relative 
to  those  determined  by  the  FAA  for  the 
interim  period.  This  proposal  also 
contained  lower  limits  for  other 
container  positions  and  presupposes  the 
installation  of  sidelocks.  The 
commenter  stated  at  the  April  2  public 
meeting  that  it  intends  to  install  vertical 
side  restraints  [sidelocks],  but  has  not 
submitted  any  data  to  the  FAA  on  a 
sidelock  installation.  The  FAA  has 
determined  that  this  proposal  would 
provide  an  acceptable  level  of  safety  for 
the  28-month  interim  period,  when  the 
affected  airplanes  are  equipped  with 
approved  sidelocks.  The  commenter's 
proposal  would  not  be  acceptable  to  the 
FAA  for  indefinite  operations,  however, 
as  the  analysis  did  not  consider  other 
issues  such  as  CAR  part  4b  emergency 
landing  loads.  The  FAA  will  continue  to 
work  with  the  commenter,  or  any  other 
interested  parties,  to  refine  these 
proposals  so  that  they  may  be  approved 
under  paragraph  [f]  or  (g)  of  the  final 
rule. 
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FedEx  also  submitted  a  position-by- 
position  proposal,  which  also  contained 
both  higher  and  lower  limits  as 
compared  to  the  FAA's  proposed 
interim  limits.  FedEx's  proposal  also  is 
promising,  however,  its  analysis  is 
based  on  assumptions  which  the  FAA 
has  determined  to  be  inaccurate,  given 
the  limitations  of  the  weight  and 
balance  manual.  For  example,  FedEx's 
assumption  for  the  percentage  of  the 
load  distributed  to  the  sidelocks  (40 
percent)  was  derived  firom  its  "Inverted 
Container  Test."  As  discussed  below 
under  the  heading  "FedEx's  Tests,"  the 
FAA  considers  this  assumption  to  be 
unconservative.  The  FAA  also  will 
continue  to  work  with  FedEx  to  refine 
its  proposal,  so  that  it  may  be  approved 
imder  paragraph  (f)  or  (g)  of  the  final 
rule. 

The  CAA  also  submitted  a  finite 
element  analysis  (FEA)  and,  based  on 
this  analysis,  requested  that  the  final 
rule  allow  interim  container  payload 
limitations  (regardless  of  whether 
sidelocks  are  installed)  of  approximately 
3,500  lbs.  in  the  most  forward  and  aft 
positions,  and  8,000  lbs.  over  the  wing 
and  wheel  well.  All  other  positions 
would  be  limited  to  4,800  lbs.  per 
container  position  with  no  sidelocks 
installed,  and  5,000  lbs.  with  sidelocks 
installed.  The  CAA  also  requested  that, 
after  unspecified  frame  modifications 
are  incorporated  and  sidelocks  installed, 
interim  limitations  of  6,000  lbs.  per 
container  be  allowed.  Three  other 
commenters  submitted  similar 
proposals. 

As  stated  previously,  the  FAA  is 
willing  to  work  with  commenters  to 
establish  interim  limits  other  than  those 
established  in  the  final  rule.  However, 
the  data  submitted  writh  the  comment  do 
not  estabUsh  that  the  model  used  in 
CAA's  FEA  accvuately  represents  the 
airplane.  The  CAA  states  that  the  model 
was  made  using  the  Boeing  Structural 
Repair  Manual  (SRM)  and  various 
ujispecified  measurements  of  the 
airplane,  but  without  access  to  the  type 
design  data  that  define  the  airplane 
configuration.  It  is,  therefore,  based  on 
numerous  assxunptions  regarding  the 
configiu^tion,  which  have  not  been 
validated.  Furthermore,  the  model 
purports  only  to  represent  a  120-inch 
long  section  of  the  fuselage.  The  model 
does  not  accoimt  for  the  numerous 
fuselage  cutouts  for  cargo  and  passenger 
doors,  which  affect  the  way  the  floor 
structure  reacts  to  loads,  ^so,  the 
model  does  not  address  the  different 
structural  design  of  the  wing  box  or 
wheel  well  areas. 

Even  if  it  were  assumed  that  the 
model  is  accurate  for  some  airplanes,  it 
is  based  on  the  cargo  container  locations 


used  by  FedEx,  which  are  different  from 
those  of  the  other  affected  airplanes. 
The  positions  of  the  containers  and 
locks  determine  the  loads  introduced 
into  the  floor  beams.  Therefore,  using 
the  FedEx  container  layout  produces  a 
result  which,  even  if  vaUd,  would  be 
only  applicable  to  the  FedEx  airplanes. 
Based  on  the  foregoing,  the  FAA  does 
not  consider  that  the  model  provides  a 
sufficient  basis  for  revising  the  interim 
limits. 

Several  commenters  state  that  the 
FAA's  findings  of  negative  margins  of 
safety  are  too  conservative  over  the  wing 
box  and  wheel  well,  as  these  areas  are 
capable  of  supporting  higher  container 
payloads  due  to  their  stronger  design. 
The  FAA  conciu^  partially.  The  FAA 
has  determined  that  an  unsafe  condition 
exists  by  analyzing  the  basic  floor 
structure  rather  than  the  much  more 
complex  wheel  well  or  wing  box 
structiue.  These  areas  are  capable  of 
supporting  greater  loads,  but  the 
commenters  have  submitted  insufficient 
data  to  determine  what  loads  may  be 
safe  in  these  areas. 

However,  the  FAA  has  issued  STC's 
which  substantiate  the  wing  box  and 
wheel  well  areas  for  payload 
capabilities  equivalent  to  the  carriage  of 
6,000-  to  10,000-lb.  containers, 
depending  on  the  individual  airplane's 
structural  capability,  which  has 
increased  as  the  72 7 's  type  design  has 
evolved.  The  FAA  notes  that,  although 
no  structural  reinforcement  was  added 
to  the  wing  box  and  wheel  well  for  these 
STC's,  limitations  were  sometimes 
imposed  in  consideration  of  the 
individual  airplane's  structural 
capability. 

The  FAA  has  considered  the  greater 
strength  of  the  wing  box  and  wheel  well 
and  has  determined  that  an  acceptable 
level  of  safety  will  be  achieved  by 
allowing  a  total  payload  of  12,000  lbs. 
for  any  two  adjacent  containers  in  this 
area,  without  other  limitations,  for  the 
28-month  interim  period.  To  eliminate 
potential  ambiguity  as  to  the  containers 
to  which  this  limitation  apphes,  the 
final  rule  specifies  that  this  alternative 
limitation  applies  to  containers  located 
completely  or  partially  between  body 
stations  (BS)  740  to  950.  However,  the 
FAA  does  not  consider  that  it  is 
acceptable  to  allow  combined  payloads 
above  12,000  lbs.  for  this  interim  period, 
or  to  allow  12,000-lb.  combined 
payloads  indefinitely,  because  the  FAA 
does  not  have  the  detailed  information 
or  resources  necessary  to  determine  the 
appropriate  payload  and  operational 
limitations  for  all  configurations  of  the 
affected  airplanes.  Operators  who  desire 
further  increased  loading  in  this  area  are 
invited  to  submit  their  requests  and 


supporting  data  to  the  FAA  in 
accordance  with  paragraph  (0  or  (g)  of 
this  AD. 

Paragraph  (a)  of  the  NPRM  did 
include  a  limited  position-by-position 
proposal,  in  that  it  specified  a  reduced 
payload  limitation  in  the  area  of  the 
cargo  door  (BS  440  to  BS  660).  As  with 
the  wing  box  and  wheel  well  area,  to 
eliminate  potential  ambiguity  as  to  the 
containers  to  which  this  limitation 
applies,  the  final  rule  specifies  that  this 
limitation  applies  to  containers  located 
completely  or  partially  between  BS  440 
and  BS  660. 

Extension  of  Initial  Compliance  Time 

One  commenter  states  that  the 
NPRM's  will  "wa«ak  havoc"  on  the 
express  industry  and  shipping  pubUc. 
The  commenter  states  that  it  has  no  way 
of  knowing  when  the  effective  date  of 
the  AD  will  be.  The  48-hour 
implementation  of  the  load  limits  will 
inevitably  result  in  serious  disruption  to 
cargo  already  booked  or  in  transit  when 
the  final  AD's  are  issued.  Several  other 
commenters  requested  120  days  after 
AD  issuance  for  interim  limits  to 
become  effective,  as  this  time  was 
necessary  to  alter  manuals,  provide 
personnel  training,  and  generally 
prepare  for  a  significantly  different 
loading  procedure.  The  FAA  concurs 
partially.  The  FAA  has  changed  the 
final  rule  to  extend  the  compliance  time 
from  48  hours  to  90  days.  The  AD 
becomes  effective  35  days  after  the  date 
of  publication  in  the  Federal  Register. 
As  requested  by  the  commenters,  this 
allows  a  total  of  125  days  for  operators 
to  make  necessary  changes  to  the  FAA- 
approved  Airplane  Flight  Manual  and 
cargo  loading  procedures. 

All  Container  Types 

Several  commenters  state  that  the 
proposed  AD  should  address  the  use  of 
all  possible  containers,  pallets,  and  the 
intermixing  of  pallets  and  containers. 
Other  conunenters  followed  with 
similar  statements  about  pallets,  bulk 
loading,  oversized  cargo,  and  combi 
configurations  (i.e.,  configurations  with 
provisions  for  passenger  seating  and 
cargo  on  the  main  deck).  One  of  the 
commenters  requests  that  the  wording 
of  the  proposed  AD  be  changed  to 
contain  generalized  wording  that  would 
address  all  container  sizes,  using  a  ratio 
of  the  length  and  width  of  other 
containers  to  the  88-  by  125-inch 
container  specified  in  the  proposed  AD 
as  a  means  to  determine  the  container 
payload  limit.  The  commenter  further 
states  that  this  could  help  the 
implementation  of  the  rule.  The 
commenters  request  these  changes  to 
avoid  the  disruption  th:.t  might  result 
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from  having  jto  obtain  individual 
approvals  fot  each  of  the  types  of 
containers. 

The  FAA  ^oncxu^  partially.  In  light  of 
the  administrative  burden  of  approving 
individual  c<>ntainer  types,  the  FAA  has 
reassessed  this  proposed  requirement. 
The  FAA  recognizes  that,  except  for 
half-size  containers  (discussed  below], 
the  FAA  analysis  used  to  establish  the 
payload  limi^  for  containers  measuring 
88  by  125  inches  also  is  applicable  to 
any  container  within  the  same  floor 
area.  The  reajsons  are  that  the  analysis 
considered  the  effect  of  the  container 
weight  on  the  floor  structure  supporting 
the  contained,  and  that  the  differences  in 
the  stresses  ih  the  floor  structure 
associated  with  the  different  container 
types  are  not  sufficient  to  warrant 
different  limits.  Therefore,  the  FAA  has 
revised  the  fpial  rule  to  specify  the  same 
limitations  fiir  container  size  codes  "A," 
"B,"  and  "C.*'  as  defined  in  National 
Aerospace  Standard  (NAS)  3610,  which 
is  the  specification  referenced  in  FAA's 
Technical  St^dard  Order  (TSO)  C90c 
for  cargo  unit  load  devices  (containers). 

For  half-site  containers  (i.e.,  size  code 
"D"  or  "E"  of  NAS  3610,  or  the  FedEx 
"Demi"  cont^er),  the  final  rule 
specifies  payload  limits  that  are  one-half 
those  for  oth^r  containers.  Since  these 
half-size  containers  are  designed  to  be 
placed  side-by-side  across  the  fuselage, 
this  separate  limit  is  necessary  to  ensure 
proper  load  distribution  within  the  area. 
It  should  t>e  aoted  that  paragraph  (g)  of 
the  final  rule  allows  operators  to 
establish  difl^rent  container  payload 
limits  from  tliose  specified  in  the  rule 
by  substantiating  that  those  limits 
provide  an  acceptable  level  of  safety. 

For  oversiae  cargo,  operators  may 
apply  for  approval  of  alternative 
methods  of  compliance  in  accordance 
with  paragraph  (f)  or  (g)  of  the  AD  by 
proposing  appropriate  limitations  for 
such  cargo,    i 

Service  Histc^ 

One  comroenter  claims  that,  for  the 
converted  72^  freighters,  "successful 
flight  history  is  direct  evidence  which 
supports  [theicommenter's]  analysis 
showing  the  airplanes  to  be  safe."  The 
conunenter  references  CAR  sections 
4b.202,  4b.270,  and  4b.300  to  show  that 
service  histoiiyr  is  a  reliable  indicator  "to 
support  or  define  a  substantiation 
methodology/' 

The  FAA  does  not  concur.  The 
requirements  I  of  CAR  part  4b  that  the 
conunenter  references  are  related  to  the 
determination  of  the  fatigue  strength  of 
structure,  where  it  is  acceptable  to 
utilize  the  sei*vice  history  of  airplanes  of 
similar  structural  design.  However,  the 
unsafe  condition  addressed  in  this  AD 


is  not  related  to  fatigue,  but  is  the  result 
of  the  existing  floor  structure  being 
significantly  understrength.  The  only 
conclusion  that  can  be  drawn 
analytically  from  the  accimiulated  flight 
history  of  the  converted  727  freighters  is 
that  these  airplanes  have  yet  to 
encounter  a  sufficiently  severe  gust 
condition  when  critically  loaded  with 
an  allowable  payload  configuration  to 
cause  failvu^  of  the  floor  structure. 

Deflection  of  Floor  Beams 

One  commenter  states  that  the  FAA 
did  not  provide  a  reasoned  explanation 
of  the  NPRM  claim  that  "even  if  the 
floor  beams  of  the  main  cargo  deck  only 
become  deformed,  the  results  could  be 
catastrophic."  The  commenter  compares 
this  statement  to  McDonnell  Douglas 
Report  MDC-J5568,  applicable  to  Model 
DC-10  series  airplanes,  which  was 
approved  by  the  FAA  and  showed 
significant  and  permanent  deformation 
of  the  wing. 

From  this  conunent,  the  FAA  infers 
that  the  commenter  believes  that,  if  the 
wing  can  bend  safely  and  even  deform 
permanently  when  it  has  cables/ fuel 
lines,  etc.,  passing  through  the  structure, 
then  the  floor  beams  also  must  be 
capable  of  safely  deforming  or  bending. 

The  FAA  does  not  concur.  The  NPf54 
states  why  deformation  of  the  floor 
beams  could  be  catastrophic.  For  the 
"up"  load  case  analyzed  by  the  FAA, 
which  consisted  of  "up"  loads  applied 
to  the  containers  due  to  a  down  gust  on 
the  airplane,  the  floor  beams  common  to 
the  forward  and  aft  locks  of  a  container 
bend  upward  due  to  the  applied  upward 
load,  llie  adjacent  floor  beams 
underneath  the  containers  that  are  not 
attached  to  the  container  do  not  bend. 
If  this  deflection  relative  to  the  adjacent 
floor  beams  is  excessive,  this  could 
result  in  the  bending  and  stretching  of 
all  control  cables  and  fuel  lines  passing 
through  the  floor  beams.  Such  bending 
and  stretching  could  result  in 
uncommanded  flight  control  inputs  at  a 
critical  time  when  the  airplane  is 
subject  to  severe  gust  conditions.  In 
addition,  the  fuel  lines  located  in  the 
floor  beams  are  not  designed  to  flex  in 
the  same  maimer  as  fuel  lines  located  in 
the  wing  structure  of  an  airplane  and, 
therefore,  may  crack,  bend,  or  rupture. 

The  occurrence  of  either  an 
uncommanded  flight  control  input 
during  critical  flight  conditions  or  the 
rupture  of  a  fuel  line  can  be 
catastrophic.  The  McDonnell  Douglas 
report  referenced  by  the  conunenter  is 
not  applicable  to  the  floor  beam 
deflections  of  a  727  converted  freighter 
since  the  fuel  lines  and  control  cables 
located  in  the  wing  of  Model  DC-10 
series  airplanes  are  specifically 


designed  to  accommodate  large  wing 
deflections  and  are  in  compliance  with 
the  applicable  regulations. 

Safety  Factor 

One  commenter  states  that  the  use  of 
a  safety  factor  as  small  as  1.5 
presupposes  very  accurate  analysis, 
knowledge  of  loads  and  material 
properties,  and  sound  engineering 
practices.  Structure  with  negative 
margins  of  safety  of  -0.63  clearly 
indicates  that  some  or  all  of  these 
suppositions  have  not  been  achieved.  In 
addition,  some  operating  conditions, 
such  as  gusts,  are  beyond  human 
control.  The  safety  factor  of  1.5,  as 
required  by  CAR  part  4b,  is  necessary  to 
maintain  the  safety  of  the  airplanes.  The 
FAA  conciu^  with  the  commenter,  but 
notes  that  the  finding  of  unsafe 
condition  in  this  AD  is  based  on  the 
FAA's  determination  that  the  risk  of 
catastrophic  failure  of  the  understrength 
floor  structiu«  is  unacceptably  high, 
rather  than  on  a  simple  finding  of  non- 
compliance with  CAR  part  4b. 

Fore  and  Aft  Center  Of  Gravity  Shifts 

Several  commenters  objected  to  the 
FAA's  analytical  use  of  the  tra]}ezoidal 
method  for  evaluating  shifts  in  the 
center  of  gravity  (eg)  within  a  container. 
One  commenter,  FedEx,  states  that  the 
FAA's  use  of  the  trap>ezoidal  shift 
results  in  impracticable — if  not 
impossible — circiunstances  that  exceed 
the  requirements  of  CAR  section  4b. 210. 

In  order  to  gain  a  better  understanding 
of  this  and  other  FedEx  comments,  the 
FAA  met  with  FedEx  on  September  19, 
1997,  having  first  provided  FedEx  with 
a  series  of  questions  to  be  discussed  at 
the  meeting.  (The  minutes  of  this 
meeting  are  included  in  Rules  Docket 
No.  97-NM-09-AD.)  At  this  meeting, 
FedEx  reported  that  it  had  only  recently 
obtained  a  scale  that  would  allow  it,  for 
the  first  time,  to  determine  the  actual 
locations  of  the  cg's  inside  its 
containers.  FedEx  stated  that  it  had 
weighed  and  determined  the  eg  location 
on  a  sampling  of  1,500  containers,  but 
did  not  provide  any  data  to  the  FAA  at 
the  meeting.  In  any  case,  the  FAA  does 
not  consider  it  appropriate  to  evaluate 
only  an  operator's  average  container 
payload  when  establishing  the  safety  of 
the  affected  airplanes.  The  unsafe 
condition  determined  by  the  FAA's 
analysis  is  based  on  the  payload  weight 
and  distribution  with  which  these 
airplanes  are  ciurently  allowed  to 
operate. 

In  addition,  in  a  letter  dated 
November  4, 1997,  to  the  FAA  (a  copy 
of  which  has  been  placed  in  Rules 
Docket  No.  97-NM-09-AD),  FedEx 
states  that  "A  review  of  container 
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weights,  quadrant  weights,  and  cg's  for 
the  'SAA'  (88-  by  125-inch)  container 
finds  no  containers  in  the  4,000  to  8,000 
lb.  range  with  a  eg  offset  greater  than 
8.67%."  However,  FedEx  did  not 
provide  data  (e.g.,  the  numbers  and 
types  of  containers  reviewed;  the 
percentage  of  eg  shift  for  different 
container  weights)  to  substantiate  the 
value  of  8.67  percent.  Therefore,  the 
FAA  is  unable  to  determine  the 
significance  of  this  comment. 

FedEx  states  that  it  chose  to  use  a 
"stair  step"  or  "box"  method  to  evaluate 
the  effects  of  eg  shifts  within  a 
container.  FedEx  also  states  that  the 
FAA  rejected  this  method  for  use  on  the 
727  converted  freighters  without  a 
reasoned  explanation. 

The  FAA  does  not  concur  with  the 
comments  regarding  the  FAA's 
methodology.  As  stated  in  the  NPRM, 
the  large  negative  margins  of  safety 
calculated  using  the  FAA's  analysis 
included  consideration  of  the  effect  of  a 
horizontal  eg  shift  of  10  percent  within 
the  container  (e.g.,  8.8  inches  fit)m  the 
geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft 
direction).  Shifts  in  eg  are  particularly 
important  in  considering  the  "up"  load 
case  because  the  container  loads  are 
appUed  primarily  to  the  floor  beams  at 
the  forward  and  aft  edges  of  the 
container  where  the  container  locks  are 
located.  The  effect  of  the  eg  shift  is  to 
increase  the  loading  on  the  beam  in  the 
direction  of  the  eg  shift.  For  example,  if 
the  eg  is  shifted  aft,  the  apphed  loads 
will  be  increased  on  the  floor  beam 
located  at  the  aft  edge  of  the  container. 

In  analyzing  the  effects  of  forward  or 
aft  eg  shifts,  the  FAA  employed  a 
"trapezoidal  method."  The  trapezoidal 
method  is  well  accepted  and  used  by 
both  Type  Certificate  (TC)  and  STC 
holders.  The  trapezoidal  method  is 
analogous  to  shifting  sand  in  a  box. 
With  no  eg  shift,  the  weight  of  the  cargo 
is  imiformly  distributed  across  the  base 
of  the  container.  As  the  eg  is  shifted,  the 
load  or  "sand"  is  taken  from  one  side 
and  applied  to  the  other  side.  This 
results  in  a  sloping  load  distribution, 
vfith  a  load  "peak"  on  one  end  of  the 
container,  and  a  load  "valley"  on  the 
other  end.  Another  acceptable  method 
for  considering  forward  or  aft  eg  shifts 
is  the  "box"  or  "stair  step"  method.  In 
this  method,  rather  than  sloping,  the 
load  "steps"  up  from  a  low  level  on  one 
end,  to  a  high  level  on  the  other. 

The  FAA  does  not  concur  that  the 
trapezoidal  shift  used  in  the  FAA's 
analysis  exceeds  the  requirements  of 
CAR  section  4b.210.  For  "up"  loads  on 
the  container,  and  a  forward  or  aft  eg 
shift  (which  the  FAA  has  identified  as 
the  most  likely  critical  case),  if  the 


airplane  is  not  equipped  with  side 
vertical  restraints  (sidelocks),  the  results 
of  the  loads  analysis  are  the  same 
regardless  of  whether  the  stair  step  or 
trapezoidal  method  is  used.  Since  all 
loads  are  carried  by  the  floor  beams  that 
support  the  forward  and  aft  container 
locks,  the  loads  on  the  beams  will  be 
identical  for  any  method  that  shifts  the 
eg  a  particular  percentage  within  the 
container.  It  is  the  percentage  of  eg  shift 
that  is  important,  not  how  that  eg  shift 
was  achieved.  This  represents  the 
majority  of  the  airplanes  afl^ected  by 
these  four  AD's.  For  those  airplanes 
equipped  with  sidelocks,  there  is  a 
maximum  difference  of  14  percent  in 
the  two  methods  for  "up"  loads,  at  the 
"peak"  of  the  trapezoid.  In 
consideration  of  the  varying  locations  of 
sidelocks  and  the  manner  in  which 
loads  are  actually  distributed  among  all 
locks,  this  difference  does  not 
significantly  afl'ect  the  FAA's  analysis  or 
alter  the  finding  of  the  unsafe  condition. 
The  FAA  considered  10  percent  as  the 
appropriate  amount  to  shift  the  eg 
within  the  container,  as  it  is  realistic 
and  typical  of  eg  shift  limitations 
contained  in  operator  weight  and 
balance  manuals.  Consideration  of  a  10 
percent  eg  shift  also  represents  an 
industry  stemdard  as  evidenced  by  NAS 
3610  (contained  in  the  Rules  Dockets). 
The  vast  majority  of  containers  used  by 
operators  comply  with  this  standard. 
FedEx  has  not  provided  any  data  that 
indicate  that  a  10  percent  eg  shift  is 
unreasonable,  or  that  show  that  the 
FAA's  use  of  a  trapezoidal  shift  is 
uiuealistic.  The  data  that  FedEx 
provided  (average  container  densities 
ranging  from  7  to  18  Ib./cubic  foot) 
concern  only  the  average  weight  of  a 
container  used  in  its  operations  and 
assumes  the  weight  to  be  equally 
distributed  throughout  the  container. 

FedEx  also  states  that  the  trapezoidal 
method  results  in  load  distributions  that 
greatly  exceed  the  90  Ib./ineh  "nmning 
load"  (height  payload  per  inch  of 
airplane  floor  length)  limitation 
specified  in  the  FedEx  weight  and 
balance  manual.  FedEx  states  that  the 
trap>ezoidal  shift  method  will  result  in 
possible  height  densities  of  40  Ib./cubic 
foot  in  approximately  1/4  of  the 
container  volume.  FedEx  states  that  this 
equates  to  an  average  value  of  over  200 
Ib./ineh  nmning  load  in  this  area  of  the 
container.  FedEx  reports  that  its  daily 
average  operational  load  density  is 
approximately  7  to  7.5  Ib./eubic  foot, 
and  on  rare  occasions  may  have  reached 
the  18  Ib./cubic  foot  range;  therefore,  the 
FAA's  analysis  bears  no  relationship  to 
operational  reality.  (An  average  density 
of  18  Ib./cubic  foot  over  the  entire 
voliune  for  the  full-size  FedEx  container 


equates  approximately  to  a  7,920-lb. 
container,  or  about  90  Ib./inch  running 
load.) 

The  FAA  acknowledges  that,  in  its 
analysis  described  in  the  NPRM.  it  was 
not  constrained  by  the  90  Ib./ruiming 
inch  limitation  specified  in  the  FedEx 
weight  and  balance  manual.  However, 
the  FAA  does  not  concur  that  this 
results  in  inaccurate  weight  limits.  The 
FAA  notes  that,  for  a  FedEx  container  at 
the  maximum  permitted  payload  of 
8,000  lbs.,  the  ruxming  load  Umit  is 
exceeded  even  with  no  shift  in  the 
container  eg  (88-inch  container  width 
times  90  lbs.  per  inch  equals  7.920  lbs.). 
For  any  forward/aft  eg  shift  within  the 
container,  using  either  the  trapezoidal 
or  "box"  method,  the  degree  to  which 
the  limit  is  exceeded  increases  in  direct 
relation  to  the  magnitude  of  the  eg  shift. 

In  addition,  the  FAA  reviewed 
FedEx's  loading  procedures  during  a 
visit  to  its  flight  line  at  Sea-Tac 
International  Airport,  Seattle, 
Washington,  on  February  5,  1997. 
During  this  review,  the  FAA  became 
aware  that  FedEx  neither  determines  the 
actual  eg  location  of  the  cargo  within 
each  container  nor  has  the  necessary 
equipment  at  all  of  its  loading  facifities 
to  determine  that  it  is  operating  within 
the  eg  and  running  load  limitations  of 
its  wei^t  and  balance  manual. 

Based  on  other  comments  received  in 
response  to  the  NPRM,  it  appears  that 
FedEx's  practice  is  not  unusual  even 
though  it  is  inconsistent  with  its  weight 
and  balance  manuals.  In  light  of  the  fact 
that,  to  the  FAA's  knowledge,  no 
operators  are  measuring  the  cg's  for  all 
containers,  and  that  a  recent  sampling 
accomplished  by  FedEx  shows  eg  shifts 
as  high  as  8.67  percent,  the  FAA 
concludes  that  use  of  10  percent  eg  shift 
in  its  analysis  is  not  only  an  appropriate 
reflection  of  industry  cargo  loading 
practice,  but  may  actually  be 
unconservative. 

Finally,  the  FAA  does  not  concur  that 
it  has  rejected  the  use  of  the  "box" 
method  proposed  by  FedEx.  FedEx  did 
not  consider  a  eg  shift  effect  in  the 
original  substantiation  documentation 
for  its  original  STC  design,  but  later 
proposed  to  employ  a  "box"  method 
used  by  McDonnell  Douglas  for  the 
certification  of  a  IX}-10  freighter 
(submitted  by  FedEx  as  a  comment 
during  the  first  comment  period  in 
Appendix  2.  Report  97-028.  Revision  1/ 
R.  dated  April  1.  1997).  After  review  of 
this  method,  the  FAA  accepted  it  in  a 
meeting  with  FedEx  on  April  29,  1997. 
The  basis  for  this  acceptance  is  that  it 
provides  an  acceptable  level  of 
conservatism  in  die  absence  of  more 
rational  data  to  predi  ~t  the  eg  within  a 
container.  As  discussed  above,  the  use 
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of  the  "box"  Method  does  not 
significantly  affect  the  FAA's  analysis  or 
alter  its  Hnding  of  an  unsafe  condition. 

FAA's  Methodology 

Boeing  statbs  that  the  FAA's  analysis 
is  similar  to  that  used  by  Boeing  for 
initial  certification  of  Model  727  series 
airplanes.  HolM^ever,  Boeing  also  states 
that  while  th^  analysis  is  conventional, 
some  of  the  assumptions  made  are  not 
typical  of  industry  practice  for  the  floor 
beam  analysit  and  are  conservative 
relative  to  thq  original  certification 
practice  of  Bdeing,  with  respect  to 
trapezoidal  loading  and  credit  for 
pressiirizatiot.  Boeing  states  that,  when 
it  evaluates  eg  offsets  in  containers,  it 
-  uses  the  stepped  rectangular  or  "box" 
method  to  determine  eg  shifts. 

The  FAA  cpncurs  partially.  As 
explained  previously,  the  trapezoidal 
loading  assiuiption  is  nominally  more 
conservative  than  the  stepped 
rectangular  or  "box  method."  For  the 
"up"  load  ca^.  this  nominal  difference 
only  affects  tl^ose  airplanes  with 
sidelocks.  In  any  case,  this  difference 
does  not  significantly  affect  the  FAA's 
analysis  or  alller  its  finding  of  an  imsafe 
condition.      { 

The  FAA  d^s  not  concur  that  its 
analysis  is  inappropriately  conservative 
because  it  considered  zero  fuselage 
pressvuizatioi).  Fuselage  pressurization 
tends  to  provjjde  an  increase  in  floor 
beam  load  caitying  capability  because 
the  pressurized  fuselage,  to  which  the 
ends  of  the  floor  beams  are  attached, 
pulls  outward  on  the  ends  of  the  floor 
beams,  whichi  makes  the  floor  beams  act 
stiffer.  Severegust  conditions,  such  as 
microbursts,  may  be  encountered  at  low 
altitudes  when  the  fuselage  is  not 
pressurized;  therefore,  it  is  realistic  to 
consider  thos4  conditions.  Even  with 
credit  for  fuselage  pressurization,  the 
FAA's  conclusion  would  be  unchanged 
because  the  pfessiuization  effects  do  not 
significantly  ^ect  the  substantial 
negative  margins  of  safety  found  as  a 
resuh  of  the  analysis.  Furthermore,  CAR 
section  4b.218(c)(l)  requires  that  "The 
airplane  structure  shall  have  sufficient 
strength  to  withstand  the  flight  loads 
combined  witji  pressure  differential 
loads  from  zeilo  up  to  the  maximum 
relief  valve  setting." 

Another  coinmenter,  FedEx,  states 
that  the  FAA'$  analytical  techniques  are 
too  conservative  and,  therefore,  result  in 
artificially  lovf  payload  niunbers 
(container  we^hts)  for  the  727 
converted  freighters.  The  FAA  does  not 
concur.  The  F^^A  reviewed  the 
substai^tiatingjdata  submitted  for  the 
original  certifiication  of  FedEx's  727 
freighter  conversion  STC  and  found  that 
this  data  package  lacked  any  stress 


analysis  substantiating  the  floor 
structure.  Lacking  this  data,  the  FAA 
reviewed  the  analytical  methods  used 
by  others  in  industry.  The  FAA 
determined  that  other  industry 
analytical  methods  for  cargo  systems 
used  conservative  overlapping 
assumptions  to  ensure  that  the  design 
resulted  in  a  safe  product  that  complied 
vdth  CAR  part  4b.  The  FAA's  decision 
to  use  these  methods  to  perform  an 
analysis  of  the  floor  structure  of  the 
affected  727  converted  freighters  is 
consistent  with  industry  standard 
practices. 

One  commenter  expresses  concern 
over  the  methods  utilized  in  the 
structural  substantiation  of  floor  beam 
loads  in  the  dociunentation  contained  in 
these  Rules  Dockets,  although  the 
commenter  did  not  identify  a  basis  for 
the  concern.  The  commenter  states  that 
over  the  course  of  the  last  two  decades 
it  has  developed  stringent  methods  for 
accurately  predicting  cargo  induced 
loads  in  airplane  structure.  The 
commenter  requests  that  the  FAA 
consider  these  methods  in  performing 
its  evaluations.  The  commenter 
submitted  data  regarding  its  analytical 
methodology  used  in  development  of 
numerous  STC  approvals  of  cargo 
handling  systems. 

The  FAA  has  reviewed  the 
commenter's  methods  and  considers 
that  this  methodology  utilized 
conservative,  overlapping  assumptions 
to  "bracket"  luiknown  variables  and 
utilized  a  trapezoidal  distribution  of 
cargo  in  defining  its  eg  offsets.  The  FAA 
agrees  that  these  are  appropriate 
methods  for  determining  loads  for  cargo 
floor  structure  and  are  consistent  with 
those  employed  by  the  FAA.  These 
methods  result  in  conclusions  that  are 
consistent  with  the  FAA's  findings  that 
the  floor  structure  addressed  by  these 
AD's  presents  an  unsafe  condition. 
Further,  the  FAA  notes  that  these 
conclusions  are  consistent  with  those 
derived  from  other  methods  commonly 
used  in  industry. 

Boeing  addresses  the  statement  in  the 
FAA's  analysis  of  the  floor  beam 
allowables  (contained  in  the  Rules 
Dockets)  that  the  analysis  is  "partial" 
and  "unconservative."  Boeing  states 
that,  for  the  "down"  load  case  (i.e., 
"down"  loads  applied  to  the  container), 
the  FAA's  analysis  is  sufficiently 
conservative  for  the  following  reasons: 
(1)  the  critical  section  selected  for 
analysis  reflects  the  worst  case  hole-out 
situation;  (2)  all  significant  [down]  load 
eases  were  dealt  with;  (3)  the  critical 
section  analyzed  would  have  no 
degradation  of  [safety]  margins  because 
of  secondary  bending  effects;  and  (4)  the 
critical  section  analyzed  has  no  shear  on 


it  by  first  principles  and,  therefore,  any 
shear  interaction  effects  should  be 
small. 

The  FAA  concurs  with  the 
commenter's  statement;  however,  the 
FAA  notes  that  this  statement  was 
carefully  limited  to  apply  to  "the  down 
load  case  being  considered"  and  does 
not  address  all  load  eases,  the  actud 
strength  of  the  floor,  or  the  floor  beam 
as  a  whole. 

The  FAA  does  not  concur  that  the 
commenter's  statement  is  valid  for  all 
load  cases  and  all  floor  beam  structure. 
The  FAA's  statement  that  the  analysis  is 
"partial"  and  "unconservative"  relates 
to  the  fact  that  there  are  many  floor 
beams,  several  with  differing  applied 
loads,  load  carrying  capabilities,  and 
critical  cross-sections.  As  a  result,  the 
FAA's  analysis  could  not  be  considered 
complete  (therefore  partial),  nor  could 
the  FAA  state  that  it  had  accoimted  for 
all  effects,  which  may  result  in  yet 
higher  stress  levels  and  larger  negative 
margins  of  safety  (therefore 
unconservative) . 

One  commenter  states  that  the 
standard  being  pursued  by  the  FAA  for 
the  converted  727  freighter  includes  all 
known  theoretical  possibilities,  plus  an 
additional  safety  factor  of  indeterminate 
size.  The  commenter  refers  to  a 
statement  in  the  NPRM  that  "  •  *  • 
airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b  *  *  *."  as  implying  that  the 
FAA  is  imposing  standards  beyond  that 
of  CAR  part  4b. 

The  FAA  does  not  concur.  The  FAA's 
analysis  of  the  converted  727  freighter 
floor  beams  was  accomplished  using  the 
standards  identified  in  CAR  part  4b.  No 
new  standard  is  being  applied  to  these 
airplanes.  The  commenter  has  taken  the 
NPRM  statement  out  of  context.  The 
FAA's  reference  to  gusts  that  exceed 
CAR  pfut  4b  critical  load  cases  is  in  a 
portion  of  the  NPRM  that  addresses  the 
basis  for  the  retention  of  the  1.5  factor 
of  safety,  which  is  required  by  CAR 
section  4b. 200(a).  This  factor  is  used  to 
protect  the  airplane  from  failure  when 
experiencing  limit  load,  the  highest 
expected  actual  in-flight  loading,  and 
other  unknown  situations. 

As  stated  in  the  NPRM,  interested 
parties  had  requested  that  the  FAA 
eliminate  the  safety  factor  during 
preparation  of  the  NPRM,  which  would 
allow  higher  payloads.  The  statement 
that  the  commenter  characterizes  as 
implying  "new  standards,"  and  a  safety 
factor  of  "indeterminate  size,"  was 
simply  a  discussion  of  the  existing  level 
of  safety  established  by  the  CAR  part  4b 
standards  (this  airplane  was  originally 
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certificated  to  those  standards  over  30 
years  ago). 

One  commenter  quotes  from  CAR 
section  4b.210  that  the  analysis  must  be 
conducted  using  "any  practicable 
distribution  of  disposable  loads."  The 
commenter  states  that  the  loading 
scenarios  the  FAA  uses  are  much  higher 
than  the  maximum  [loading] 
experienced  in  actual  service.  Several 
other  commenters  characterize  the 
FAA's  assumptions  and  analysis  as 
"ultra  conservative." 

The  commenters  appear  to  have 
misinterpreted  the  referenced  CAR 
section  4b.210.  The  word  "practicable," 
which  means  possible  to  put  into 
practice,  appears  to  be  read  as 
"practical."  Subpart  C  of  CAR  part  4b 
requires  that  analysis  be  conducted  for 
conditions  (e.g.,  critical  altitude,  critical 
load,  or  maximum/minimum  weight) 
that  are  possible;  Subpart  C  is  not 
restricted  to  normal,  average,  or 
practical  conditions.  Designing 
airplanes  to  withstand  only  average 
loads  would  result  in  a  greater  potential 
for  catastrophic  failures  whenever  those 
loads  are  exceeded. 

Boeing  Data 

FedEx  states  that  none  of  Boeing's 
analysis  for  the  affected  727  airplanes 
provides  any  baseline  for  comparison  of 
the  unit  load  device  (ULD)  eg  shifts, 
container  load  distribution,  or  other  key 
methodologies.  The  FAA  does  not 
concur.  As  a  check  to  verify  that  its 
analysis  was  generally  correct,  the  FAA 
examined  some  of  the  type  certification 
data  that  Boeing  had  submitted  prior  to 
certification  of  727  passenger  and 
freighter  airplanes.  The  Boeing  data 
verified  the  FAA's  analysis  in  the 
following  two  significant  respects: 

1.  Boeing's  stress  analysis  that 
established  allowable  floor  beam 
strength  for  the  passenger  version  was 
entirely  consistent  with  the  FAA's  stress 
analysis;  and 

2.  Boeing's  loads  analysis  for  the 
freighter  version,  while  using  a  different 
me&odology  from  that  used  by  the 
FAA,  would  result  in  substantial 
negative  margins  of  safety  for  passenger 
floor  structure  when  carrying  8,000-lb. 
containers. 

In  accordance  with  CAR  part  4b, 
Boeing's  analysis  of  the  727  freighter 
considered  all  aspects  of  cargo  loading, 
including  eg  onsets,  load  distribution, 
and  multiple  other  facets.  It  should  be 
noted  that  Boeing  found  it  necessary  to 
substantially  strengthen  the  floor 
structiue  for  its  freighter  version  in 
order  to  carry  the  same  payloads 
currently  allowed  by  the  subject  STC's 
and  remain  in  full  compliance  with 
CAR  part  4b. 


FedEx's  Analysis 

In  support  of  its  position  that  there  is 
no  unsafe  condition,  FedEx  states  that  it 
has  used  a  rational,  conservative 
analytical  approach  for  determining  that 
the  cargo  floor  structure  is  safe,  which 
has  not  been  accepted  by  the  FAA. 
Specifically,  FedEx  references 
individual  floor  beam  analysis  and  tests 
conducted  with  combinations  of  loads, 
offsets,  container  positioning,  airplane 
weight,  and  flight  maneuvers  that  create 
conditions  exceeding  any  that 
statistically  will  occur. 

The  FAA  does  not  concur.  Except  for 
the  lateral  floor  beams  over  the  80-inch 
long  wheel  well  area,  which  is 
discussed  below  under  the  heading 
"Data  Showing  Floors  to  be  Safe," 
FedEx  has  not  yet  submitted  a  complete 
analysis  of  the  floor  structure,  or  of  a 
single  floor  beam.  The  tests  that  have 
been  run  to  date  are  of  limited  relevance 
as  discussed  under  the  heading 
"FedEx's  Tests."  Further,  as  discussed 
previously,  the  FAA  also  does  not 
concur  that  the  unsafe  condition  is  so 
improbable  that  it  should  not  be 
addressed. 

FedEx  states  that  the  statement  in  the 
NPRM  that  the  FAA  used  commonly 
accepted  analytical  methods  in  its 
structural  analysis  is  misleading 
because  it  fails  to  address  other 
"commonly  accepted  analytical 
methods."  In  particular,  FedEx 
references  the  FAA's  use  of  a  pinned 
end  column  fixity  coefficient  ("c")  of 
1.0,  and  in  contrast  points  out  that  a  "c" 
of  2.58  is  used  in  an  example  problem 
contained  in  "Analysis  and  Design  of 
Flight  Vehicle  Structures"  by  E.F. 
Bruhn.  FedEx  considers  this  example 
problem  to  be  analogous  to  a  floor  beam 
lower  cap  analysis.  FedEx  states  that 
other  alternative  analytical  methods 
(such  as  Bruhn)  result  in  a  significant 
increase  in  allowable  loads  for  the  floor 
beams  (therefore  potentially  higher 
allowable  container  weights),  but  these 
methods  have  been  rejected  by  the  FAA 
as  inapphcable  to  the  converted  727 
freighters,  even  though  they  have  been 
accepted  previously  by  the  FAA  on 
other  certification  efforts. 

The  FAA  does  not  concur.  The 
selection  of  this  coefficient  can  have  a 
significant  effect  on  the  determination 
of  the  allowable  payloads.  A  low 
column  fixity  coefficient  of  1.0  means 
that  the  ends  of  the  beam  are  "pinned" 
(i.e.,  free  to  rotate  or  move  like  a  hinge). 
A  column  fixity  coefficient  of  4.0  means 
that  the  ends  of  the  beam  are  fully 
"fixed"  (i.e.,  imable  to  rotate  or  move 
for  any  applied  load).  The  FAA's 
analysis  uses  a  "pin  end  coefficient" 
because  it  represents  the  airplane 


structure.  As  stated  previously,  the 
FAA's  analysis  considered  the  "up" 
load  case  to  be  the  most  likely  critical 
case.  For  this  load  case,  the  lower 
horizontal  member  or  "chord"  of  the  "I" 
shaped  floor  beam  will  be  in 
compression  and,  therefore,  will  behave 
in  the  same  manner  as  a  column  under 
compression.  It  will  be  free  to  rotate  or 
move  like  a  hinge,  not  fixed  as  a  higher 
fixity  coefficient  would  suggest. 

FedEx's  proposed  "c"  coefficient  of 
2.58  does  not  app>ear  in  any  of  its 
analysis  in  support  of  its  comments  to 
the  NPRM.  At  the  September  19 
meeting,  FedEx  stated  that  it  did  not  use 
the  2.58  value  in  any  of  its  analyses 
submitted  in  its  comments.  FedEx  also 
stated  at  the  meeting  that  the  2.58  value 
was  merely  an  illustration  of  a  fixity 
coefficient  that  could  be  found  in  the 
Bruhn  handbook  for  a  similar  problem. 
Nevertheless,  FedEx  maintained  at  that 
meeting  that  it  estimates  the  true  value 
of  "c"  is  in  excess  of  1.2,  and  may  be 
as  high  as  2.58,  although  FedEx  did  not 
provide  any  data  to  the  FAA  to  show 
that  a  "c"  of  2.58  would  be 
representative  of  the  structure. 

In  addition,  in  FedEx's  analysis 
submitted  to  the  NPRM,  FedEx  used  a 
"c"  value  of  1.2.  (Document  97-021, 
initial  release,  dated  February  28, 1997, 
submitted  to  the  NPRM  (Rules  Docket 
No.  97-NM-09-AD)  as  Appendix  1 
during  the  first  comment  period). 
However,  in  a  later  version  of  the  same 
document,  FedEx  also  used  a  "c" 
coefficient  of  1.01  (Document  97-021. 
dated  March  24, 1997,  but  designated  as 
the  initial  release  of  the  document,  as 
well),  submitted  to  the  FAA  for  review 
on  April  7,  1997.  The  FAA  has  ^ 

determined  that  there  is  essentially  no 
difference  between  1.00  and  1.01  for  a 
column  end  fixity  coefficient.  Therefore, 
the  FAA  concludes  that  the  more  recent 
data  submitted  by  FedEx  is  consistent 
with  the  value  of  1.0  for  the  column 
fixity  coefficient  used  in  the  FAA's 
analysis. 

FedEx  states  that  it  has  submitted 
reports  to  the  Seattle  Aircraft 
Certification  Office  (ACO)  that  employ 
assumptions  that  were  used  by  Douglas 
Aircraft  Company  and  were  accepted  by 
the  Los  Angeles  ACO  for  the  original 
certification  of  the  Model  1X1-10 
airplane.  FedEx  also  states  that  the  Los 
Angeles  ACO's  earlier  approval  of  the 
assumptions  used  in  the  Model  DC-10 
analysis  affirms  that  it  is  using  an 
appropriate  method  to  substantiate  the 
integrity  of  its  converted  727  freighters. 
FedEx  states  that  the  FAA  has  not 
explained  how  the  methodology  can  be 
accepted  by  the  Los  A<igeles  ACO  and 
not  accepted  by  the  Seattle  ACO. 
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The  FAA  lacknowledges  that  use  of 
the  particul^  assumptlon(s)  referenced 
in  the  DC-lO  analysis,  if  applicable  to 
FedEx's  72^  analysis,  may  allow  higher 
container  weights  than  those  specified 
in  the  proposed  AD. 

TheFAA  jdoes  not  conciu'  with  the 
commenter'b  statements.  For  many 
certification  projects,  it  has  been 
acceptable  to  use  a  particular 
assumption  which  may  not  be 
conservative,  provided  that  there  are 
other  quantifiable  assumptions  used 
which  account  for  the  lack  of 
conservatisiti  and  result  in  the  overall 
design  being  conservative  and  in 
compliance  with  CAR  part  4b. 
Therefore,  an  unconservative 
assumption  used  as  part  of  a  particular 
approved  methodology  is  not  equally 
acceptable  fbr  another  methodology 
without  ensuring  that  the  lack  of 
conservatisi|i  is  accounted  for  elsewhere 
in  the  methodology  and  that  the  overall 
design  is  conservative. 

At  the  July  24, 1997,  meeting  with 
FedEx,  an  FAA  representative  from  the 
Los  Angeles  ACO  stated  that  it  was  the 
responsibihty  of  FedEx  to  demonstrate 
that  the  analytical  assiunptions  and 
methodologies  used  on  the  DC-10  were 
conservative  for  the  Boeing  727.  To 
date,  FedEx  ^as  not  made  that 
demonstratibn.  During  the  September  19 
meeting  with  FedEx,  the  FAA  asked 
FedEx  if  it  had  used  the  entire  analytical 
methodology  that  was  used  for  the  E)C- 
10.  FedEx  relied  that  it  had  not. 
Therefore,  tike  FAA  does  not  agree  that 
the  two  ACO's  have  been  inconsistent. 

FedEx  stales  that  neither  it  nor  the 
FAA  has  a  complete,  accurate  model 
which  objectively  demonstrates  the 
actual  performance  of  the  vast  array  of 
the  TSO  and  STC  ULD's  in  any  one  of 
the  himdredls  of  individual  airplane 
cargo  positions  and  latch  configurations 
of  in-service  airplanes.  The  FAA 
concurs  that  there  is  no  accurate  model 
which  demcnstrates  the  actual  loads 
input  into  tile  structure  of  the  727 
converted  freighters  for  the  myriad  of 
possible  configurations.  However,  an 
analysis  usi^g  conservative  overlapping 
(or  enveloping)  assumptions  can  be 
performed  to  show  the  design  is  safe  for 
the  proposed  usage  and  is  in 
compliance  tvith  CAR  section  4b.200(c). 
This  approach  has  been  successfully 
used  by  aercspace  companies  for  many 
years  and  is  acceptable  to  the  FAA. 

FedEx's  Teste 

FedEx  staljes  that  three  tests 
(description!  follow)  indicate  that  the 
floor  structiife  of  the  existing  main  cargo 
deck  is  in  compliance  with  CAR  part  4b 
when  supporting  existing  weight  limits 
of  the  weight  and  balance  manual. 


1.  Inverted  Container  Test.  FedEx 
states  that  it  has  conducted  an  inverted 
container  test  that  demonstrates  that  its 
existing  sidelocks  are  effective  in 
carrying  35  to  40  percent  of  the 
container  load.  The  test  report  is 
contained  in  Appendix  9  (Report  97- 
048,  Revision  I/R,  dated  May  5, 1997)  of 
FedEx's  comments  to  the  NPRM  (Rules 
Docket  No.  97-NM-09-AD)  during  the 
initial  comment  period.  FedEx  also 
states  that  these  results  show  that  the 
FAA's  estimation  that  the  sidelocks 
carry  20  percent  of  the  container  load  is 
far  too  conservative. 

The  FAA  infers  that  FedEx  considers 
that  the  FAA's  estimation  that  20 
percent  of  the  total  container  load  is 
carried  by  all  sidelocks  (10  percent  per 
side)  is  conservatively  low  since  this 
results  in  80  percent  of  the  total  load 
being  carried  by  the  locks  attached  to 
the  main  deck  floor  beams.  Because 
FedEx's  inverted  container  test  showed 
that  35  to  40  percent  of  the  container 
load  was  carried  by  the  sidelocks 
(approximately  20  percent  per  side),  60 
to  65  percent  of  the  total  load  would  be 
carried  by  the  locks  attached  to  the  main 
deck  floor  beams. 

FedEx  states  that  this  test  indicates 
that  the  floor  structiue  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  FAA  does  not  concur 
that  FedEx's  testing  has  shown  that 
sidelocks  are  35  to  40  percent  efl'ective 
because  the  testing  does  not  address  all 
container  types,  eg  shifts,  and  all 
container  positions  on  the  airplane.  The 
FAA  estimated  that  the  sidelocks  are  20 
percent  effective  based  on  current 
industry  methods,  as  used  in  TC  and 
STC  programs.  To  date,  industry,  with 
the  exception  of  this  test  by  FedEx,  has 
little  or  no  data  showing  the  exact 
distributions  of  actual  sidelock  load 
percentages.  Therefore,  enveloping 
assumptions  and/or  conservative 
analytical  methodologies  have  been 
consistently  used  by  various 
manufacturers  to  show  compliance  with 
CAR  sections  4b.200(c),  4b.210,  and 
4b.359,  to  which  these  STC's  also  were 
certified.  This  approach  has  previously 
obviated  the  need  to  determine  the  exact 
load  distributions  to  each  lock  for  the 
various  container  types  used  by 
operators. 

Several  commenters  point  out  that 
there  is  a  vast  array  of  different  types  of 
containers  and  other  ULD's  used  by  the 
affected  operators.  This  includes  a  wide 
range  of  construction,  shapes,  and 
materials.  Some  ULD's  look  like  boxes; 
others  look  like  flat  pallets  or  "cookie 
sheets."  These  differences  significantly 
affect  the  distribution  of  loads  to  all 
locks  when  subjected  to  "up"  loads  on 


the  container.  Although  FedEx's 
airplanes  that  have  been  modified  in 
accordance  with  the  affected  STC's 
predominantly  haul  the  full-size  or 
"SAA"  container,  and  the  half-size  or 
"Demi"  container,  FedEx  reported  at  the 
September  19  meeting  with  the  FAA 
that  its  modified  727's  haul  other  kinds 
of  containers,  such  as  flat  pallets,  when 
necessary. 

For  these  reasons,  the  FAA's  analysis 
used  to  determine  the  maximum  safe 
payload  limits  for  operations  must 
conservatively  account  for  any  of  the 
currently  permitted  container  types. 

CAR  section  4b.359  requires  that 
"each  cargo  and  baggage  compartment 
be  designed  for  the  placarded  maximum 
weight  of  contents  and  the  critical  load 
at  the  appropriate  maximiun  load 
factors  corresponding  to  all  specified 
flight*  *  *  conditions  *  *  *"CAR 
section  4b.210  requires  that  "flight  load 
requirements  shall  be  complied  with 
*  *  *  at  all  weights  from  the  design 
minimum  weight  to  the  maximum 
weight  appropriate  to  each  particular 
flight  condition,  with  any  practicable 
distribution  of  disposable  load  (mass 
load)  within  the  prescribed  operating 
limitations  stated  in  the  Airplane  Flight 
Manual."  CAR  section  4b.200(c) 
requires  that  "all  loads  [force  loads] 
shall  be  distributed  in  a  manner  closely 
approximating,  or  conservatively 
representing  actual  conditions." 

Therefore,  in  order  to  show 
compliance  with  the  applicable 
regulations,  either  the  distribution  of  the 
container  loads  to  latches  used  to 
analyze  the  floor  beam  structtire  must  be 
accurately  determined  for  all  container 
types  used,  or  conservative  assumptions 
must  be  used  considering  all  practicable 
distribution  of  cargo  loads.  Finally,  the 
floor  structure  must  be  strong  enough  to 
carry  the  maximum  weight  at  the 
critical  cargo  load  distribution  at  the 
appropriate  maximum  applied  loads. 

As  stated  previously,  me  FAA's 
analysis  in  the  NPRM's  identifies  one  of 
several  possible  critical  load  cases — that 
of  a  large  gust  pushing  the  airplane 
down,  which  causes  "up"  loads  on  two 
adjacent  containers.  On  all  of  the 
affected  STC's,  adjacent  containers 
share  the  same  set  of  container  locks  at    . 
the  forward  and  aft  edges,  and  these 
locks  are  attached  to  the  floor  structure. 
This  condition  results  in  the  loads  for 
both  containers  being  concentrated  on 
isolated  floor  beam(s)  at  the  location  of 
the  locks. 

A  "typical"  full-size  (88-  by  125-inch) 
container  is  an  enclosed  box  with  two 
sides  cvured  to  match  the  rounded 
contour  of  the  airplane  fuselage,  a  fully 
or  partially  removable  front  side  (i.e.,  a 
door),  and  a  fixed  or  rigid  back  walL 
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Because  of  the  design  of  a  typical 
container,  the  back  wall  tends  to  carry 
the  majority  of  the  load  (the  curved 
sides  and  removable  front  are  not  as 
effective  in  supporting  an  "up"  load  as 
the  rigid  back  wall).  A  different  type  of 
ULD,  a  flat  pallet,  with  netting  to 
restrain  the  cargo,  distributes  the  loads 
to  the  container  locks  very  differently 
than  the  88-  by  125-inch  container.  The 
net  tends  to  distribute  the  load  more 
uniformly  around  the  pallet  edges. 
The  rational  basis  for  the  FAA's 
analysis  is  illustrated  by  the  following 
two  examples  of  container/ULD 
arrangements  that  result  in  load 
distributions  to  the  floor  beams  which 
approach  or  exceed  the  80  percent 
estimate  used  by  the  FAA  (i.e.,  the 
converse  of  the  estimate  that  20  percent 
of  the  load  is  carried  by  the  sidelocks). 
These  two  examples  assume  maximum 
allowable  ULD  payloads  of  8,000  lbs. 
using  configiirations  that  are  permitted 
for  all  of  these  STC's. 

Example  1 :  Back-to-Back  Containers.  Based 
on  the  data  from  FedEx's  inverted  container 
test  with  an  "SAA"  container  facing  (door 
side)  forward,  43  percent  of  the  total  load 
was  carried  by  the  locks  on  the  back  side  of 
the  container.  If  two  containers  of  equal 
weight  are  placed  back  to  back,  the 
equivalent  of  86  percent  of  the  total  load  of 
one  container  would  be  placed  on  the  floor 
beain(s)  at  the  interfoce  (43  percent  plus  43 
percent). 

Example  2:  Container  and  Flat  Pallet. 
Using  the  test  data  for  the  inverted  container 
test,  43  percent  of  the  load  would  j)e  carried 
by  the  back  wall.  A  flat  pallet  ("cookie 
sheet")  placed  just  aft  of  this  container  in  a 
cargo  position,  which  has  four  sidelocks  on 
each  side,  will  place  approximately  28 
percent  of  the  total  load  on  the  front  side  of 
the  "cookie  sheet"  [as  discussed  previously, 
the  net  on  the  flat  pallet  tends  to  distribute 
the  load  equally  to  all  sides  of  the  sheet,  and 
since  there  are  Ave  locks  each  on  the  floor 
beam(s)  supporting  the  front  and  back  side  of 
the  sheet,  and  four  on  each  side,  5/18  (or  28 
percent  of  the  total  load)  will  be  on  the  front 
side).  This  results  in  a  total  of  71  percent  (43 
percent  plus  28  percent)  of  the  maximum 
ULD  payload,  being  placed  on  the  floor 
beam(s)  between  these  two  ULD's. 

These  two  examples  of  the  many 
possible  loading  configurations 
illustrate  the  reasonableness  of  the 
FAA's  estimation  that  80  percent  of  the 
maximimi  allowable  container  payload 
could  be  concentrated  on  the  floor 
beam(s)  at  the  interface  between  two 
adjacent  containers. 

In  addition,  the  FAA  has  other 
concerns  with  FedEx's  inverted 
container  test.  First,  the  effects  of  a 
critical  eg  shift  within  the  container 
were  not  tested.  As  tested  by  FedEx,  the 
back  wall  of  the  container  carried  43 
percent  of  the  load  with  a  zero  percent 
eg  shift  (i.e.,  the  eg  of  the  container  was 


at  its  geometric  center).  As  discussed 
previously,  this  is  impractical  to  achieve 
in  actual  operations.  If  the  eg  had  been 
shifted  towards  the  back  wall  of  the 
container,  the  load  at  the  back  wall  of 
the  container  would  have  been  higher 
than  the  43  percent  noted  previously. 

It  should  be  noted  that  the  FedEx  test 
plan  submitted  to  the  FAA  in  May  1997 
(Appendix  4  of  FedEx's  comment  to 
Rules  Docket  No.  97-NM-09-AD 
submitted  during  the  initial  comment 
period;  Document  97-034,  dated  May  6, 
1997)  listed  aft  eg  shift  load  cases  on 
page  9  of  that  plan.  However,  these 
critical  load  cases  were  not  tested 
because  the  actual  test  (described  in 
Appendix  9)  had  taken  place  in 
accordance  with  an  earlier  test  plan, 
Dociunent  97-023  (which  is  referenced 
in  Appendix  9).  This  was  confirmed  by 
FedEx  at  the  September  19  meeting. 

A  second  concern  with  the  FedEx 
inverted  container  test  is  that  the 
container  was  tested  in  a  fixture  in 
which  the  lock  locations  were 
representative  of  only  one  cargo 
position  on  the  airplane.  There  are 
typically  a  maximum  of  8  to  12 
containers  that  may  be  carried  on  the 
main  deck,  depending  on  the 
configiuation  of  the  airplane.  Sidelocks 
are  evenly  spaced  along  the  fuselage, 
and  different  cargo  container  positions 
result  in  either  four  or  five  sidelocks 
along  the  container  side  edges.  For  these 
reasons,  a  variety  of  locations  should  be 
tested  to  determine  the  critical  load  case 
for  the  floor  beams. 

A  third  concern  is  that  FedEx  tested 
cargo  position  5  on  the  727-200  with 
the  door  of  the  container  on  the  aft  side 
of  the  cargo  position.  This  orientation  is 
opposite  of  how  FedEx  reports  that  the 
"SAA"  containers  are  usually  placed  in 
its  airplanes.  This  orientation  of  the 
container  in  the  test  fixture  resulted  in 
a  sidelock  being  within  4  inches  of  the 
back  wall  of  the  container.  The  distance 
from  the  front  wall  of  the  container  to 
the  nearest  sidelock  was  23.5  inches. 
Due  to  this  large  distance,  or 
"overhang,"  and  the  flexibility  of  the 
"SAA"  container,  the  nearest  sidelock 
to  the  front  wall  on  each  side  of  the 
container  together  carried  32  percent  of 
the  total  test  load.  If  the  container  had 
been  placed  in  the  fixture  with  the  door 
on  the  front  side  of  the  cargo  position, 
such  that  the  back  wall  of  the  container 
had  a  23.5-inch  "overhang,"  or  was  in 
one  of  the  several  other  cargo  positions 
possible  which  have  greater  than  a  4- 
inch  "overhang"  to  the  backwall  of  the 
container,  the  loads  on  the  container 
back  wall  (which  are  carried  by  the  floor 
beams)  would  have  been  significantly 
higher. 


Finally,  it  is  important  to  note  that 
FedEx  has  provided  no  analysis  of  the 
floor  beam  struetiu^  showing  that  the 
large  negative  margins  of  safety  are 
resolved  based  on  its  assertion  that  35 
to  40  percent  of  the  container  load  is 
distributed  to  the  sidelocks.  The  load 
distribution  is  only  part  of  the  answer; 
the  load  distribution  must  be  used  in  a 
stress  analysis  to  develop  data 
identifying  stresses  in  the  structural 
members. 

The  FAA  concurs  that,  in  principal, 
testing  of  containers  using  a  fixture  such 
as  that  used  by  FedEx,  if  it  represents 
the  most  adverse  case  of  "overhang"  for 
the  back  wall  for  all  applicable  cargo 
positions,  and  if  it  shifts  the  container 
eg  to  the  most  adverse  position,  will 
produce  conservative  results  for  the 
latches  common  to  the  floor  beams,  for 
the  container  type  tested.  The  results 
will  be  conservative  because  of  the 
flexibiUty  of  the  floor  beams,  relative  to 
the  stiff  behavior  of  the  test  fixture.  The 
degree  of  conservatism  is  unluiown  to 
the  FAA  and  has  not  been  demonstrated 
by  FedEx. 

FedEx,  in  its  test,  did  not  consider  all 
practicable  load  distributions  nor 
estabUsh  the  critical  case  considering  an 
adverse  aft  eg  shift  and  sidelock 
location.  FedEx  tested  only  those 
containers  or  ULD's  that  it 
predominantly  uses,  but  not  all  the 
types  that  it  actually  uses  in  service; 
therefore,  it  is  impossible  to  draw  broad 
conclusions  about  the  behavior  of  many 
different  container  types,  applicable  to 
all  cargo  positions,  or  the  degree  of 
conservatism  introduced  by  floor  beam 
flexibility  fit)m  its  limited  testing. 

Therefore,  the  FAA  concludes  that  the 
35  to  40  percent  distribution  of  the  "up" 
load  to  the  sidelocks  used  by  FedEx  is 
artificially  high.  The  FAA  does  not 
concur  that  the  data  "Container  Test," 
documented  in  Appendix  9, 
demonstrate  that  the  commenter's 
existing  sidelocks,  in  general,  are 
effective  in  reacting  35  to  40  percent  of 
the  container  load,  or  that  the  tests 
"indicate  that  the  floor  structure  of  the 
existing  main  cargo  deck  is  in 
compliance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits."  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect. 

2.  Single  "I"  Beam  Test.  FedEx  states 
that  it  performed  a  floor  beam  test  on  a 
conservative  representation  of  an 
unmodified  passenger  floor  beam.  This 
test  is  dociunented  in  Appendix  8  of 
FedEx's  submittal  to  Rules  Docket  No. 
97-NM-r09-AD  (FedEx  Engineering 
Report  97-049,  Revision  I/R,  dated 
August  15, 1997),  anH  the  additional 
data  is  contained  in  Appendices  10 
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(FedEx  Floor  B^am  Test,  Wyle  Lab)  and 
11  (FedEx  Floot  Beam  Test  Videotapes). 

FedEx  also  states  that  this  test  showed 
a  lower  floor  beam  chord  compression 
allowable  in  excess  of  60  ksi  (60,000  lbs. 
per  square  inch)  just  prior  to  failure  of 
the  floor  beam.  FedEx  states  that  this 
value  controverts  the  FAA's  calculation 
of  40.6  ksi  in  the  FAA's  analysis.  In 
addition,  FedE:^  states  that  the  floor 
beam  was  tested  in  a  fixture  designed  to 
replicate  the  airplane  floor  support 
structure,  and  t]|at  the  test  results  are 
conservative  duie  to  the  interaction  of 
other  floor  beants,  seat  tracks,  and  floor 
panels  in  the  ailplane;  the  benefits  of 
which  were  notiaddressed  during  this 
test.  FedEx  stat^  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits. 

The  FAA  doef  not  concur  that 
FedEx's  measuj^ment  of  60  ksi 
compressive  stress  is  relevant  to  the 
actual  strength  0f  the  floor  beam.  In  the 
FedEx  test,  the  60  ksi  measurement  was 
taken  just  before  the  floor  beam 
fractiired  in  tension  (i.e.,  stretching  of 
the  floor  beam  tt>  the  point  of  failure). 
The  FAA  considers  that  the  critical 
failure  mode  (i.e.,  the  failiu%  mode  that 
would  cause  co^apse  of  the  floor 
structure  in  actiial  operation)  is 
buckling  of  the  tloor  beam.  Buckling 
occurs  when  the  floor  beam  warps  or 
twists  under  ap|>lied  loads.  As 
discussed  below,  the  test  data  indicate 
that  the  actual  compressive  stress  at 
which  the  floor  beam  buckled  was 
approximately  18  ksi. 

Although  the  floor  beam  buckled 
during  the  test,  the  floor  beam  did  not 
collapse,  in  part  because  the  test  fixtiu^ 
substantially  and  artificially  limited  the 
amount  of  warping  of  the  beam.  The  test 
fixtxue  used  a  rigid  "I"  beam  to  support 
the  ends  of  the  floor  beam.  This  kept  the 
ends  of  the  flooc  beam  from  moving 
inward  during  t|te  test.  In  contrast,  on 
an  actual  airplaae,  the  ends  of  the  floor 
beam  can  move  inward  because  they  are 
attached  to  the  iliselage  frames,  which 
are  much  more  flexible  than  the  rigid 
"I"  beam  used  in  the  test  fixture.  The 
result  of  this  artificial  restraint  was  that 
the  floor  beam  b|ickled  and  began  to 
deflect.  Instead  ^f  collapsing,  as  would 
be  expected  on  in  airplane,  the  floor 
beam  behaved  more  like  a  cable, 
suspended  from  two  rigid  ends,  with 
very  little  bending  strength,  but 
significant  axial  strength.  This  behavior 
was  ultimately  demonstrated  by  the 
catastrophic  failure  of  the  beam  in 
tension,  similar  to  a  cable  failure.  If  the 
beam  had  been  Supported  as  it  is  in  the 
airplane,  it  is  liiqely  that  the  floor  beam 


would  have  collapsed  at  the  onset  of 
buckling. 

For  example,  if  a  horizontal  beam  is 
supported  at  each  end,  and  vertical 
loads  are  placed  on  the  beam,  as  the 
beam  deflects  the  ends  will  pull  inward. 
Restraining  the  beam  ends  will  limit  the 
bending  deflection  and  stiffen  the  beam, 
preventing  collapse  of  the  beam  as  it 
buckles,  lliis  artificial  restraint  does  not 
affect  the  buckling  capability  of  the 
beam,  but  it  causes  the  beam  to  appear 
to  have  higher  load  carrying  capability 
than  it  actually  has.  FedEx 
acknowledged  the  effect  of  this  axial 
restraint  in  a  November  4, 1997,  letter 
to  the  FAA.  FedEx  stated  that  "It  is 
conceivable  that  the  bending 
deformation  of  the  beam  •  *  *  would 
be  influenced  by  restraining  the  ends  of 
the  floor  beam  from  translating  *  *  *." 

As  stated  previously,  the  critical 
compression  buckling  stress  of  the  floor 
beam  tested  was  approximately  18  ksi. 
(This  occurred  at  the  load  step  entitled 
"0.6g.")  At  this  point  the  beam  buckled 
as  a  column  in  the  forward/aft  direction. 
Beyond  this  load  factor,  at  the  spanwise 
location  left  buttock  Une  (LBL)  11.  the 
beam  began  bending  in  the  forward  and 
aft  direction,  as  evidenced  by  the 
detailed  test  data  for  load  case  number 
5,  2.8  g  (2.8  times  the  force  exerted  by 
gravity  at  sea  level)  "up"  load  in 
Appendix  8.  Forward  and  aft  bending  of 
the  beam  clearly  indicates  that  the  beam 
has  buckled,  and  can  be  seen  by 
observing  the  FedEx  videotapes 
contained  in  Appendix  11.  "This 
buckling  failure  occurred  prior  to  40.6 
ksi  as  predicted  by  the  FAA,  and  before 
the  49.1  ksi  value  predicted  analytically 
by  FedEx  in  Appendix  1. 

The  occurrence  of  buckling  at  18  ksi 
rather  than  approximately  40  ksi  can  be 
explained  by  the  ineffectiveness  of  the 
stability  straps  in  the  test  fixture.  Over 
most  of  the  airplane,  the  floor  beams 
extend  firom  one  side  of  the  airplane  to 
the  other.  A  stability  strap  is  a  long,  thin 
strip  of  metal,  miming  perpendicular  to 
the  floor  beam,  and  attached  to  the 
lower  surface  of  several  beams,  at 
intervals  ranging  from  17  to  24.75 
inches  along  the  lower  surface  of  the 
floor  beam.  The  purpose  of  the  stability 
straps  is  to  support  or  stabilize  the 
lower  chord  to  strengthen  the  floor 
beam.  This  is  accomplished  by  reducing 
the  "effective  length"  of  the  lower  chord 
of  the  beam  from  one  long  column  (the 
entire  length]  by  splitting  it  into  a  series 
of  shorter,  stiffer  columns  that  are  equal 
in  length  to  the  distance  between  the 
stability  straps.  The  stability  straps  in 
the  test  model  were  ineffective  because 
the  portion  of  the  test  fixture  to  which 
the  straps  were  attached  was  not  stiff 
enough  to  allow  the  straps  to  fully 


stabilize  the  floor  beam.  (This  is  exactly 
the  opposite  problem  from  that 
described  above  with  respect  to  the 
excessive  rigidity  of  the  test  fixtvue 
where  the  floor  beam  ends  were 
attached.) 

By  graphing  the  results  obtained  from 
the  test,  the  FAA  determined  that  the 
stability  straps  were  not  fully  effective 
at  the  location  where  the  beam  buckled. 
This  graphing  demonstrated  that  the 
"effective  length"  of  the  floor  beam 
lower  chord  at  the  point  of  buckling  was 
40.4  inches  [between  LBL  32.6  and  right 
buttock  line  (RBL)  7.8],  rather  than  the 
"effective  length"  of  24.75  inches  used 
in  the  analyses  conducted  by  FedEx  and 
the  FAA.  Since  the  "effective  length" 
was  longer  for  the  tested  beam  due  to 
the  ineffectiveness  of  the  stability 
straps,  the  resulting  colimin  was  weaker 
and  buckled  at  a  lower  stress  than 
would  occur  on  the  affected  airplanes. 

The  FAA  subsequently  used  me  same 
analytical  techniques  used  in  its 
previous  analysis  to  confirm  that  the 
buckling  strength  of  the  beam  is 
approximately  20  ksi  based  on  the 
effective  column  length  of  40.4  inches 
demonstrated  by  the  FedEx  tests.  This 
correlates  well  with  the  stress  at 
buckling  of  18  ksi  measured  in  the  tests 
and  confirms  the  validity  of  the  FAA's 
analysis. 

During  the  September  19, 1997, 
meeting,  and  at  the  February  18, 1998, 
public  meeting,  FedEx  conciured  with 
the  FAA  that  the  stability  straps  buckled 
during  the  test,  and  were  largely 
ineffective,  as  the  straps  could  not 
provide  stability  to  the  lower  chord. 

At  the  public  meeting  on  February  18, 
1998,  two  FedEx  consultants  made 
presentations  regarding  this  test.  Both 
consultants  agreed  that,  although  the 
test  was  properly  performed  in 
accordance  with  the  test  protocol,  the 
test  fixture  was  not  representative  of  the 
airplane.  As  a  result,  one  of  the 
consultants  (Dr.  Foster  of  Aubiun 
University)  stated  that  it  would  be 
inappropriate  to  draw  conclusions  frtim 
this  test  for  the  airplane  floor  beam. 

Based  on  the  discussion  above,  the 
FAA  concludes  that  FedEx's  "Single  I 
Beam  Test"  does  not  demonstrate  a 
lower  chord  stress  capability  greater 
than  that  calculated  by  the  FAA,  or  that 
the  existing  main  cargo  deck  is  in 
compliance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
imsafe  condition  is  incorrect. 

3.  "On-Ajrcraft"  Test.  FedEx  states 
that  an  "on-aircraft"  test  was  conducted 
(Appendix  12,  Report  97-052,  Revision 
I/R,  dated  August  27.  1997),  and  that 
this  test  demonstrated  that  the 
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container/airplare  combination 
withstood  an  applied  "up"  load  of 
approximately  20,000  lbs.  FedEx  states 
that  this  test  indicates  that  the  floor 
structure  of  the  existing  main  cargo  deck 
is  in  compliance  with  the  requirements 
of  CAR  part  4b  when  supporting 
existing  weight  limits.  FedEx  also  states 
in  Section  6  of  Report  97-051,  also  in 
Appendix  12,  that  a  margin  of  safety  of 
2.1  was  demonstrated  with  a  10,700-lb. 
container. 

The  FAA  does  not  concur  that  this 
test  demonstrates  that  the  airplane  is 
safe  and  in  compliance  with  CAR  part 
4b.  The  test  also  does  not  demonstrate 
that  the  FAA's  finding  of  unsafe 
condition  is  incorrect.  The  "on-aircraft" 
test  consisted  of  FedEx's  "SAA"  or  full- 
size  container,  situated  on  the  main 
cargo  deck  of  a  727,  restrained  vertically 
by  the  forward  and  aft  pallet  locks 
(attached  to  the  floor  beams),  and  side 
vertical  restraints  (sidelocks).  The 
container  was  modified  to  place  four  "I" 
shaped  beams  nmning  lengthwise 
through  the  container.  Four  hydraulic 
jacks  were  positioned  underneath  the 
"I"  beams  on  either  side  of  the  container 
and  attached  to  jacking  platforms  on  the 
main  deck  floor.  The  jacks  were  used  to 
apply  "up"  loads  to  the  container,  as  is 
shovra  in  Figvue  2.1  of  FedEx's  Report 
97-051  (Appendix  12  of  FedEx's 
submittal  to  Rules  Docket  No.  97-NM- 
09-AD).  To  transmit  the  loads  applied 
to  the  "I"  beams  to  the  container,  a  rigid 
structure  made  of  seventy-two  4-  by  4- 
inch  thick  wood  beam  spacers,  and 
thirty-eight  V4-inch  thick  plywood  sheet 
formers  curved  at  the  edges  to  match  the 
contour  of  the  container,  were  fastened 
with  screws  to  the  0.063-lnch  thick 
aluminum  skin  of  the  conteuner.  This 
structure,  weighing  approximately  1,400 
lbs.,  provided  a  rigid  platform  for  the 
"I"  beams  to  lift  the  container  (details 
of  the  plywood  structure  and  its 
estimated  weight  are  provided  in  Figure 
2.3  of  Report  97-051,  Appendix  12). 

The  FAA  has  determined  that  the  "I" 
beams  and  rigid  structure  used  to 
introduce  "up"  load  into  the  container 
artificially  limited  the  distortion  of  the 
container  imder  load  and  forced  most  of 
the  applied  load  to  the  sidelocks  and 
away  from  the  floor  beams.  This  is 
unconservative  for  the  floor  beams 
because  it  results  in  the  test  not 
representing  how  an  actual  loaded 
container  or  other  ULD  would  affect  the 
loads  on  the  floor  beams. 

Dxuing  the  September  19  meeting, 
FedEx  agreed  that  in  the  "up"  load  case, 
if  the  container  is  loaded  and  not 
restrained  by  the  rigid  structure,  it 
attempts  to  deform  to  a  catenary 
(arched)  shape  at  the  front  of  the 
container  where  the  door  is  located. 


This  effect  is  demonstrated  by  FedEx's 
inverted  container  test  described  in 
Appendix  9.  FedEx  also  stated, 
however,  that  this  would  have  no  effect 
on  the  test  results,  although  it  was 
considering  the  use  of  aii^ags  or 
hydraulic  bags  instead  of  the  rigid 
structure  to  allow  the  "SAA"  co"ntalner 
to  behave  as  it  did  in  the  test 
documented  in  Appendix  9.  FedEx  also 
stated  in  the  meeting  that  it  believed 
that  testing  to  2.5  g's,  or  20,000  lbs.  of 
"up"  load,  helps  to  account  for  the  load 
being  "beamed"  or  forced  to  the 
sidelocks. 

The  test  results  indicated  that  over  80 
percent  of  the  load  was  directed  to  the 
sidewalls  of  the  container  and, 
therefore,  to  the  sidelocks  rather  than 
the  floor  beams.  The  FAA  finds  that  this 
effect  results  from  the  rigid  structure 
used  to  introduce  the  load  into  the 
container,  and  that  this  renders  the  test 
imrepresentative  of  the  actual  loading  of 
the  floor  beam  and  significantly 
unconservative. 

Even  though  the  FAA  determined  that 
the  results  of  the  inverted  container  test 
(Appendix  9  of  FedEx's  comment)  were 
unconservative,  it  showed  that  the 
percentage  of  the  load  carried  by  the 
back  wall  of  the  container  was 
approximately  three  times  greater  than 
that  determined  by  the  "on-aircraft" 
test.  The  loads  carried  by  the  rigid  back 
wall  are  largely  carried  by  floor  beam(s) 
locks,  not  the  sidelocks.  "rhese  results 
also  contradict  FedEx's  conclusion  that 
the  "on-aircraft"  test  demonstrates  that 
the  floor  structure  is  safe.  The  "on- 
aircraft"  test  provides  confidence  in  the 
strength  of  FedEx's  sidelocks.  However, 
because  of  the  artificial  shifting  of  the 
loads  from  the  floor  beams  to  the 
sidelocks,  the  test  fails  to  demonstrate 
that  the  floor  structure  is  safe.  Further, 
the  "on-aircraft"  testing  to  2.5  g's  did 
not  result  in  the  application  of 
significant  loading  to  the  floor  beams. 
Therefore,  the  results  of  the  testing  to 
2.5  g's  is  of  little  significance  when 
addressing  the  unsafe  condition  of  the 
floor  beams. 

In  Appendix  1  of  FedEx's  April  30, 
1998,  submission  to  Rules  Docket  No. 
97-NM-09-AD  during  the  reopened 
comment  period,  FedEx  appears  to  now 
recognize  the  effect  of  the  rigid  plywood 
formers  in  forcing  the  load  to  the 
sidelocks  and  away  from  the  floor 
beams.  In  this  Appendix,  on  page  2  of 
the  FedEx  Engineering  Report  98-026, 
Revision  A,  FedEx  states  "Measured 
loads  for  the  container  perimeter  latch 
locations  indicate  that  40  percent  of  the 
applied  load  was  reacted  on  each  side 
by  the  side  latches  (see  Reference  3). 
This  is  due  to  the  fact  that  the  rigid 
formers  did  not  allow  the  top  of  the 


container  to  deform  as  it  would  during 
actual  conditions  and  thereby  forced 
more  load  outboard  than  what  would  be 
typically  encoimtered  during  flight." 
In  siunmary,  based  on  the  previous 
discussion,  the  FAA  does  not  concur 
that  this  test  demonstrates  that  the 
airplane  is  safe  and  in  compliance  with 
C^  part  4b.  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect.  One 
commenter  states  that  he  participated  in 
FedEx's  "on-aircraft"  test.  He  states  that 
the  data  from  the  latch  load  cells  were 
inconclusive  for  the  tests,  and  although 
he  considered  the  test  to  be  a  reasonable 
representation  of  airplane  conditions,  he 
suggests  that  FedEx  improve  the  latch 
load  cell  installation  and  data 
acquisition  system  and  investigate 
whether  the  plywood  formers  used  to 
apply  the  test  load  to  the  container  roof 
could  influence  the  latch  load 
distribution.  As  discussed  previously, 
the  FAA  does  not  concur  that  the  "on- 
aircraft"  test  was  representative  of  the 
airplane,  but  concurs  that  the  plywood 
formers  influenced  the  load 
distribution. 

First  Container  Facing  Aft 

Two  commenters  state  that 
positioning  the  first  container  aft  of  the 
9g  cargo  barrier  with  the  door  facing 
forward  is  not  optimum  &t)m  a 
crashworthiness  perspective  and  request 
that  the  AD  specify  that  this  container 
be  facing  aft  instead.  The  FAA  conciu«. 
Paragraphs  (a)  and  (b)  of  the  final  rule 
have  been  revised  to  allow  the  first 
container  aft  of  the  bulkhead  to  face  aft, 
with  all  other  containers  facing  forward. 

Increased  Running  Load 

One  commenter  states  that  the 
following  statement  in  the  NPRM  is 
factually  inaccurate:  "This  running  load 
of  90  pounds  per  inch  is  a  safety 
concern,  as  it  is  approximately  2.6  times 
higher  than  the  maximum  running  load 
of  34.5  pounds  per  inch  allowed  on 
these  same  floor  beams  when  the 
airplane  was  in  a  passenger 
configiu-ation."  The  commenter  states 
that  in  a  negative  gust  ("up"  load) 
situation  the  passenger  floor  beams 
must  act  to  restrain  upper  deck  loads 
and  lower  deck  cargo  loads 
simultaneously  and,  as  a  result,  must 
react  81.0-lbs.  per  inch,  not  just  the  34.5 
figiu*  as  the  NPRM  indicates.  The 
commenter  maintains  that  if  reduced 
loads  are  necessary  to  maintain  the 
safety  of  cargo  airplanes,  then  passenger 
airplanes  should  be  similarly  restricted. 

Thp  F aA  does  not  conciu  that  the 
par^senger  and  cargo  r<rp lanes  present 
similar  safety  concern^,.  The  NPRM 
statement  quoted  by  the  commenter 
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appeared  in  t^e  section  of  the  NPRM 
that  described  the  FAA's  reasons  for 
undertaking  tjie  detailed  design  review 
which  led  to  tiie  conclusion  that  there 
is  an  unsafe  condition.  The  statement  in 
the  NPRM  is  factually  accurate  for  the 
running  load$  and  the  "down"  load  case 
and  contributed  to  the  FAA's  concern 
with  the  strength  of  an  unreinforced 
caivo  floor. 

Tne  FAA  subsequently  determined 
that  the  "up"  ^oad  case  is  the  most 
likely  critical  case.  The  FAA  agrees  that, 
for  the  "up"  load  case,  the  running  load 
figures  identified  in  the  comment  are 
accurate.  However,  the  passenger 
compartment  is  designed  to  uniformly 
distribute  passenger  loads  such  that 
every  floor  be*m  is  active  in  carrying 
these  loads.  In  contrast,  the  freighter 
floor  loads  arQ  applied  differently. 
Instead  of  the  main  deck  loads  being 
applied  uniformly,  each  88-inch  deep 
container  spaQs  several  floor  beams.  As 
discussed  pre^ously,  the  result  of  this 
is  that  only  floor  beams  located  at  the 
edges  of  containers  are  active  in 
carrying  the  "up"  loads.  Hence,  as  the 
FAA  determir^ed  in  its  detailed  design 
review,  the  effect  on  the  airplane  is  that 
the  90  lbs.  pef  inch  cargo  container 
loading  is  much  more  critical  than  the 
uniformly  applied  upper  and  lower 
deck  loads  of  (he  passenger 
configuration  ^d  is,  in  fact,  a  safety 
concern. 

One  commeiiter  states  that  the  interim 
weight  reduction  is  too  restrictive 
considering  th^t  the  passenger  727  can 
carry  in  excesi  of  6,800  lbs.  in  the  same 
zone.  I 

The  3,000-11 .  limitation  imposed  in 
the  NPRM  is  unjustified.  The  FAA  does 
not  concur.  As  discussed  previously,  the 
loading  on  the  floor  is  significantly 
different  depending  on  whether  it  is 
loaded  by  the  carnage  of  passengers  or 
containers.  Thp  3,000-lb.  limitation 
specified  for  the  carriage  of  cargo  in  the 
NPRM  is  justified  by  the  FAA's  analysis 
provided  in  thp  Rules  Dockets. 

Netted  Lower  Lobe  Cargo 

One  commenter  states  that  if  the 
lower  lobe  car|o  is  assumed  to  be  netted 
(restrained),  it  would  not  have  any 
relevance  in  a  down  gust  situation.  The 
FAA  infers  thajt  the  commenter  believes 
that,  as  the  cargo  would  be  restrained  to 
the  belly  of  the  airplane,  it  would  not 
load  the  underside  of  the  floor  beams  in 
a  negative  "g"  tenvironment  due  to  a 
down  gust. 

Another  conjmenter  states  that  the 
NPRM  should  be  changed  to  allow 
lower  lobe  weights  to  be  subtracted  from 
the  main  deck  limits  if  the  load  is 
properly  tied  down.  The  FAA  concurs 
partially.  If  thej  lower  lobe  cargo  is 


properly  tied  down,  it  will  be  restrained 
by  the  structiu^  differently  than 
represented  in  the  FAA  analysis.  While 
the  FAA  is  not  currently  aware  of 
configurations  that  restrain  lower  lobe 
cargo,  paragraphs  (f)  and  (g)  of  this  AD 
allow  for  approval  of  this  type  of 
configiu-ation  as  an  alternative  method 
of  compliance  with  the  final  rule. 

Airplane  Weigkt  Increases 

One  commenter  states  that  the  FAA 
should  reconsider  the  present  policy  of 
withholding  approval  of  maximum  take- 
off weight  (MTOW)  and  maximiun 
landing  weight  (MLW)  increases  for  727 
freighter  modified  airplanes.  The 
rationale  for  this  is  that  the  resulting 
higher  weights  would  allow  greater  fuel 
loads  for  remote  region  operators,  and 
also  would  increase  the  safety  margin  of 
the  airplane's  modified  fuselage 
structure,  which  is  the  FAA's  prime 
concern  addressed  by  the  NPRM's.  The 
FAA  infers  that  the  commenter  beUeves 
that  the  proposed  AD  should  be 
changed  to  reflect  this. 

The  FAA  concius  partially.  The  FAA 
conciu-s  that  maintaining  a  minimmn  in- 
flight weight  reduces  the  loads  resulting 
from  vertical  gusts,  imless  this 
additional  weight  is  carried  in  body  fuel 
tanks  that  are  suspended  from  floor 
beams.  Additional  loads  to  the  floor 
beams  exacerbate  the  unsafe  condition. 
This  issue  is  addressed  appropriately  in 
the  context  of  type  certification  and  is 
not  addressed  in  this  AD.  Therefore,  the 
FAA  has  determined  that  no  change  to 
the  final  rule  is  necessary. 

Operators'  Ability  to  Determine 
ConUiner  CG's 

One  commenter  states  that  there  is  no 
means  to  measure  or  comply  with  the 
requirement  that  the  container  cg's  be 
within  +/-10  percent  of  the  geometric 
center  of  the  container.  Two 
commenters  state  that  the  wording  in 
the  proposed  AD  should  be  changed  to 
allow  those  operators  having  a  loading 
procedure  that  maintains  the  container 
eg  within  +/-10  percent  to  be  considered 
compliant  with  this  requirement.  The 
FAA  does  not  concur  that  the  eg  of  the 
container  cannot  be  determined,  or  that 
the  requirement  to  maintain  the  eg 
within  10  percent  of  the  horizontal  eg 
cannot  be  complied  with.  For  example, 
FedEx  has  recently  acquired  equipment 
for  this  purpose.  Because  the  eg  location 
within  the  container  has  a  major  effect 
on  the  loads  imposed  on  the  floor 
beams,  the  FAA  considers  that  this 
limitation  is  necessary  to  address  the 
unsafe  condition.  It  should  be  noted  that 
the  vast  majority  of  cargo  containers  are 
certificated  to  TSO  C90e,  which 
specifies  a  maximum  eg  shift  of  10 


percent.  Therefore,  operators  should 
always  have  been  ensuring  that  the  eg 
shift  did  not  exceed  this  limitation  in 
the  TSO. 

One  commenter  submitted  data  to  the 
Rules  Dockets  that  the  commenter  states 
will  allow  an  operator  with  a  properly 
designed  or  modified  scale  to  accurately 
determine,  display,  and  record  the 
container  eg.  TTie  FAA  did  not  evaluate 
the  technical  aecviracy  of  the 
submission,  as  no  change  to  the 
proposed  AD  was  requested  by  the 
commenter. 

Airplanes  With  Apparent  Increased 
Floor  Capability 

One  commenter  states  that  one  of  its 
727-200  airplanes  has  a  greater  running 
load  allowable  than  its  other  two 
airplanes  (37.5  lbs.  per  running  inch 
versus  34  lbs.  per  running  inch)  and 
asks  why  this  airplane  is  limited  by  the 
same  restriction. 

The  FAA  infers  that  the  commenter 
believes  that  its  airplane  should  have 
higher  allowable  container  loads,  based 
on  this  apparent  increased  capability, 
and  that  the  AD  should  be  changed  to 
reflect  this.  The  FAA  does  not  concur. 
From  its  analysis,  the  design  review 
team  determined  that  the  727  main 
cargo  decks  are  capable  of  supporting  a 
maximum  payload  of  approximately 
3,000  lbs.  per  container.  Paragraphs  (f) 
and  (g)  of  the  AD  allow  for  an  applicant 
to  propose  new  payloads  along  with 
substantiating  data  and  analysis.  No 
change  to  the  final  rule  is  necessary. 

Inconsistent  Limitations 

One  commenter  states  that  the  FAA's 
determination  that  these  airplanes  are 
capable  of  supporting  only  3.000  lbs. 
per  container  is  entirely  inconsistent 
with  the  FAA's  interim  proposal,  which 
would  allow  an  8.000-lb.  pallet  in  any 
position  where  the  entire  load  would  be 
carried  by  one  set  of  container  locks. 
The  commenter  does  not  see  any 
rational  or  consistent  approach  in  the 
NPRM's.  The  FAA  does  not  concur.  The 
analysis  that  resulted  in  the  3.000  lb. 
per  container  limit  was  based  on  the 
current  operational  limits  of  the 
airplane.  As  discussed  in  the  NPRM,  the 
FAj\  determined  that,  if  more  restrictive 
operational  limits  are  imposed,  a  higher 
payload  could  be  allowed  on  an  interim 
basis.  The  FAA  has  estimated  that  the 
airplane  gust  loads  will  be  reduced  with- 
limitations  on  in-flight  weight  and 
maximum  operating  airspeed  to  the 
extent  that  the  3,000-lb.  limit  per 
container  can  be  raised  to  4,000  lbs.  for 
the  interim  period. 

For  the  "up"  load  ease,  two  4.000-lb. 
containers  placed  baek-to-back.  without 
side  vertical  restraints,  impose 
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approximately  the  same  amount  of  load 
on  the  floor  structure  as  a  single  8,000- 
Ib.  container  with  the  adjacent  cargo 
positions  carrying  no  payload.  Because 
of  this,  for  the  interim  period,  the 
operator  would  have  the  flexibility  to 
carry  an  8,000-lb.  container,  provided 
the  containers  on  either  side  are  empty. 
If  side  vertical  restraints  acceptable  to 
the  FAA  are  installed,  then  the  interim 
payload  is  not  to  exceed  a  total  weight 
of  9,600  lbs.  for  any  two  adjacent 
containers.  In  this  case,  as  stated  in 
paragraph  (b)  of  the  AD,  the  8,000-lb. 
limit  per  container  would  still  apply. 
Many  of  the  din^erent  containers  and  flat 
pallets  or  "cookie  sheets"  used  by 
operators  require  side  vertical  restraints, 
as  specified  in  TSO  CQOc. 

Irrelevancy  of  Model  747  Problems 

One  commenter  states  that  the  FAA 
only  proposed  payload  reduction 
because  of  the  incidents  occurring  on 
747's,  but  the  FAA  has  no  reason  to 
believe  the  problems  found  on  the  747's 
will  occur  on  the  727's.  The  FAA  does 
not  concur.  The  FAA  did,  in  fact,  look 
into  the  727  conversions  because  those 
conversions  had  been  performed  by 
some  of  the  same  companies  and  with 
similar  procedures  and  design  methods 
as  some  747's  which  had  been  found  to 
be  unsafe.  The  unsafe  condition  that  is 
the  subject  of  this  AD,  however,  is 
specific  to  the  727  and  has  been 
documented  in  the  Rules  Dockets. 

Applicability  of  14  CFR  25.1529 

One  commenter  states  that  the  NPRM 
statement  indicating  that  STC  holders 
are  required  to  issue  Instructions  for 
Continued  Airworthiness  in  accordance 
with  14  CFR  25.1529  does  not  apply  to 
its  STC's  because  the  applicable 
airworthiness  standards  for  the  727  are 
CAR  part  4b,  rather  than  14  CFR  part  25. 
The  FAA  does  not  concur.  Since 
January  28, 1981, 14  CFR  21.50(b)  has 
required  that  the  holder  of  an  STC  for 
which  appUcation  was  made  after  that 
date  shall  furnish  the  Instructions  for 
Continued  Airworthiness  prepared  in 
accordance  with  14  CFR  25.1529.  This 
requirement  is  effective  regardless  of  the 
specific  certification  basis  of  the 
airplane. 

Fatigue  Cracks  as  Evidence  of  Unsafe 
Condition 

FedEx  states  that,  if  the  FAA's  report 
of  huge  negative  margins  of  safety  at 
ultimate  load  are  true,  then  the  "typical 
daily  operating  conditions  would  still 
impose  substantial  loads  on  the 
structure,"  and  result  in  wear  and 
cracking  of  the  floor  structure.  FedEx's 
review  of  the  FAA  service  difficulty 
report  data  generated  only  two  reports 


of  cracks  on  the  converted  727 
freighters,  and  no  other  damage  was 
foimd  that  could  be  attributed  to  the  727 
cargo  conversion  modification. 

Tne  FAA  does  not  concur  that  a  low 
niunber  of  in-service  difficulty  reports 
indicates  that  the  FAA's  finding  of 
unsafe  condition  is  unfounded.  FedEx 
has  reported  that  its  average  cargo  load 
density  is  approximately  7.5  lbs.  per 
cubic  foot,  which  equates  to  an  average 
cargo  payload  of  approximately  3,300 
lbs.  per  container.  This  results  in  stress 
levels  that  on  average  would  be  similar 
to  those  of  a  passenger  727.  Therefore, 
it  is  not  expected  that  fatigue  cracks 
would  develop  in  only  11,008  total 
flight  cycles,  which  is  the  highest 
number  of  cycles  accumulated  (as  of 
August  27,  1998)  by  any  FedEx  727 
airplane  since  conversion  to  a  freighter 
configuration.  As  discussed  previously. 
the  unsafe  condition  addressed  in  these 
AD's  is  not  a  result  of  fatigue,  but  is  the 
result  of  the  existing  floor  structure  not 
being  able  to  support  the  allowable 
payloads  and  distributions  for  the 
critical  gust  conditions. 

Data  Showing  Floors  to  be  Safe 

FedEx  states  that  the  NPRM  is 
inaccurate  in  stating  that  the  FAA 
design  review  team  was  unable  to  find 
any  data  which  showed  that  the  floors 
were  safe  for  the  heavier  (than  passenger 
loading)  freight  payloads.  FedEx  states 
that  the  FAA  has  received  and  accepted 
data  verifying  the  safety  of  the  floor 
structure.  FedEx  also  states  that  the 
FAA  has  failed  to  provide  "reasoned 
explanation"  for  not  approving  various 
documents. 

The  FAA  does  not  concur.  In 
performing  its  own  analysis,  the  FAA 
was  careful  to  use  only  methodologies 
that  were  commonly  employed  in 
industry.  One  of  the  ways  that  the 
reasonableness  of  the  FAA  analysis 
contained  in  the  Rules  Dockets  was 
checked  was  to  compare  the  results  with 
results  of  the  STC  holders'  analyses, 
where  possible.  In  this  case,  several 
analysis  documents  (Dee  Howard 
Reports  R9Q-2.  R90-4,  and  R90-6)  were 
used  by  FedEx  to  analyze  the  main  deck 
floor  beams  in  support  of  its  STC  for 
half-size  containers  (SA7447SW). 
However,  these  documents  do  not 
"verify  that  the  unreinforced  floor 
structure  of  the  main  cargo  deck  can 
safely  support  the  heavier  freighter 
payloads."  Also,  they  do  not  address  all 
of  the  critical  load  cases  or 
configurations,  nor  do  they  address  the 
effect  of  eg  shifts. 

Recognizing  these  limitations,  the 
FAA  used  FedEx's  methodology  to 
verify  that  the  FAA  analysis  yielded 
similar  results  for  a  similar  load  case.  In 


doing  this,  the  FAA  used  the  load  case 
which  placed  "dowTi"  loads  on  the 
containers,  as  provided  in  FedEx's 
analysis,  as  its  analysis  did  not  contain 
an  "up"  load  case  (as  required  by  CAR 
part  4b  standards).  Using  the  applied 
loads  from  FedEx's  "down"  load  case, 
the  FAA  calculated  the  margins  of  safety 
for  the  floor  beams  using  the  FAA's 
docimiented  methodology.  The  results 
for  the  mid-span  of  the  floor  beam 
matched  very  closely  to  those 
documented  in  FedEx's  STC  analysis  for 
the  half-size  containers,  which  verifies 
that  the  FAA's  and  FedEx's  analytical 
methodologies  were  quite  similar  for  the 
same  load  case. 

However,  because  FedEx's  (Dee 
Howard)  documents  do  not  address  all 
the  critical  load  cases,  locations  on  the 
floor  beam,  or  configurations,  nor  do 
they  address  the  effects  of  eg  shifts,  they 
do  not  "verify  the  safety  of  the  floor 
structure." 

In  addition,  of  the  ten  documents 
related  to  the  floor  beam  analysis  testing 
that  FedEx  submitted  in  its  comments, 
three  documents  (Appendices  1,  2,  and 
3)  describe  analytical  methodologies 
and  do  not  (and  are  not  intended  to) 
"show  the  floor  structure  can  safely 
support  the  heavier  payloads." 
Regarding  the  decompression 
methodology  document  submitted  in 
Appendix  3,  FedEx  acknowledged  at  the 
September  19.  1997,  meeting  that  it  had 
not  yet  revised  the  document  following 
comments  received  from  the  FAA  at  a 
meeting  held  between  FedEx  and  the 
FAA  on  July  24.  1997. 

Three  other  documents  (Appendices 
4,  8,  and  9)  are  test  plans  or  results  that 
have  been  discussed  previously  and  also 
do  not  "show  the  floor  structure  can 
safely  support  the  heavier  payloads." 

The  two  external  loads  aocuments 
(Appendices  5  and  6)  have  been 
approved  by  the  FAA  prior  to  FedEx's 
comment  submittal  (FAA  letter  97- 
120S-534.  dated  August  21,  1997)  and 
are  considered  appropriate  as  a  starting 
point  for  an  analysis  of  the  floor 
structure.  However,  these  documents  by 
themselves  do  not  "verify  the  safety  of 
the  floor  structure." 

Appendix  12  includes  a  document 
containing  an  incomplete  analysis  of 
one  floor  beam,  a  test  report  which  was 
discussed  previously,  and  two 
videotapes  of  that  test,  none  of  which 
"verify  the  safety  of  the  floor  structure." 
Finally,  FedEx's  Document  ER  97-035  1/ 
R,  dated  July  20, 1997  (Appendix  7), 
which  was  approved  by  FedEx  on 
August  13, 1997,  had  not  been 
submitted  to  the  FAA  prior  to  its 
inclusion  in  FedEx':  comment 
submittal.  In  reviewing  this  document, 
the  FAA  has  determined  that  because 
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the  area  addressed  is  shorter  than  an  88- 
inch  container,  this  document  alone 
does  not  substantiate  higher  container 
loads.  The  floor  luider  the  rest  of  the 
container  also  wfould  need  to  be 
substantiated  to  warrant  a  change  to  the 
AO  limits. 

The  FAA  doef  not  concur  that  it  has 
received  and  accepted  data  verifying  the 
safety  of  the  floor  structure,  or  that  the 
FAA  design  revjew  team  was  in 
possession  of  ariy  data  which  showed 
that  the  floors  Were  safe  for  the  heavier 
(than  passenger  loading)  freight 
payloads.  Finally,  the  FAA  does  not 
concur  that  it  h^s  failed  to  provide 
FedEx  with  a  "reasoned  explanation" 
for  not  approving  various  documents. 
FedEx  is  aware  i)f  the  ciurent  status  of 
all  the  above  mentioned  documents. 

FedEx  also  states  that  a  Boeing  letter 
(Appendix  41)  i|idicated  that  the  floor 
beams  were  saf^  for  a  passenger  to 
freighter  airplanje  conversion  at 
(container)  weigjhts  of  8,000  lbs.  The 
FAA  does  not  concur.  The  referenced 
letter  was  part  o|f  an  initial  budget  quote 
for  a  zero  fuel  wjeight  increase  that 
estimated  potential  weight  increases 
that  might  be  applicable  to  airplanes 
converted  from  passenger  to  freighter 
configurations,  simplifying  assimiptions 
were  used  by  Boeing  in  order  to  allow 
FedEx  to  quickly  establish,  as  a  rough 
approximation,  pe  financial  feasibility 
of  converting  anj  airplane.  Any 
necessary  changes  to  the  floor  beams  in 
estimating  the  weight  of  the  airplane 
following  conversion  were  not 
addressed. 

FedEx's  Finite  Element  Model 

FedEx  states  that  the  FAA  misused 
FedEx's  finite  element  model  (contained 
in  Engineering  Report  8504),  which 
identifies  negative  margins  of  safety  in 
the  fuselage  mococoque,  to  substantiate 
its  finding  of  unsafe  condition.  FedEx 
also  states  that  the  NPRM  was 
inaccurate  in  stating  that  the  report  was 
used  for  certification.  The  FAA  does  not 
conciu'.  The  FA^  did  not  use  FedEx's 
Engineering  Report  8504  to  validate  its 
analysis.  Rather,  as  discussed 
previously,  the  FAA  used  the  floor  beam 
analysis  documents  submitted  as  part  of 
the  substantiation  for  FedEx's  STC  for 
half-size  containers  (SA7447SW)  to 
validate  its  analysis.  The  NPRM  did 
state  that  the  oruinal  STC  certification 
data  contained  qociunented  negative 
margins  of  safety.  The  FAA  does  not 
concur  that  this  statement  is  incorrect. 
At  the  meeting  held  September  19, 
1997,  FedEx  stated  that  the  document 
was  used  to  support  original  STC 
issuance,  and  thpt  no  other  docimient 
was  submitted. 


Critical  Loading  on  Floor  Beams 

FedEx  states  that,  contrary  to  a 
statement  in  the  NPRM,  the  FAA  has 
not  established  that  floor  beams  at  the 
forward  and  aft  edges  of  the  container 
are  more  critically  loaded.  In  its  August 
28, 1997,  submittal  to  Rules  Docket  No. 
97-NM-09-AD,  FedEx  cited  its  "on- 
aircraft"  test  as  proof  that  the  sidelocks 
are  more  critically  loaded.  FedEx 
appears  to  have  mistakenly  inferred  that 
this  statement  addresses  the 
effectiveness  of  FedEx's  sidelocks.  This 
inference  is  incorrect.  In  context,  this 
statement  simply  points  out  that,  for  the 
"up"  load  case,  "the  floor  beams  at  the 
forward  or  aft  edges  of  the  containers 
would  be  more  critically  loaded"  than 
the  floor  beams  under  the  center  of  the 
container.  The  reason  for  this  is  that  a 
full-size  container  is  restrained  against 
vertical  movement  by  the  container 
locks  attached  to  the  floor  beams  at 
container  edges  and  there  are  no 
container  locks  in  the  center  of  the 
container. 

Communications  with  FAA 

FedEx's  comments  included  a  number 
of  disagreements  with  dociunentation  of 
various  communications  prepared  by 
the  FAA  and  placed  in  Rules  Docket  No. 
97-NM-09-AD.  Because  these 
comments  do  not  relate  to  the  merits  of 
this  AD,  they  are  not  addressed  in  this 
final  rule.  However,  the  FAA  has 
provided  a  response  to  these  comments 
in  that  Rules  Docket. 

Interim  Limitations  Already  Observed 

One  commenter  states  that  the  interim 
operating  limitations  are  not  necessary 
l>ecause  the  commenter  does  not  know 
of  a  727  freighter  STC  that  allows 
operation  higher  than  350  knots 
indicated  airspeed  (KIAS)  and,  for 
practical  reasons,  727-200  airplanes 
almost  never  operate  at  weights  below 
100,000  lbs.  The  FAA  does  not  concur. 

While  many  of  the  affected  airplanes 
are  subject  to  a  maximum  operational 
speed  limitation  of  approximately  350 
KIAS,  other  afliected  airplanes  are  not 
subject  to  such  limitations  and  do 
operate  at  higher  speeds.  In  addition, 
while  operation  at  weights  below 
100,000  lbs.  is  not  likely  for  most  727- 
200  converted  fi^ighters,  such  operation 
is  permitted  and  may  occur.  Sudi 
operation  is  even  more  likely  for  the 
lighter  weight  727-100,  which  also  is 
subject  to  this  AD. 

Alternatives  to  Limitations  in  the  AO 

Several  commenters  asked  about 
alternatives  to  the  proposed  rule  and 
suggested  increased  inspections,  such  as 
those  in  other  AD's.  The  FAA  does  not 
concur.  The  unsafe  condition  identified 


in  the  AD  is  not  based  on  loads  imposed 
on  the  floor  structure  on  an  average 
flight  (i.e.,  fatigue-type  loading).  The 
unsafe  condition  is  caused  by  loads 
experienced  on  the  airplane  due  to  a 
large  gust  while  carrying  certain  cargo 
payloads  and  distributions.  In  this  case, 
a  floor  beam  failure  or  excessive 
deflection  would  likely  result  in  the  loss 
of  the  airplane.  Because  such  a  failure 
would  not  necessarily  be  preceded  by 
cracking,  inspections  of  the  airplane 
would  not  prevent  the  failure.  The  only 
means  for  preventing  a  catastrophic 
event  is  to  limit  the  flight  operation  of 
the  airplane  and/or  the  container 
payloads. 

One  commenter  proposes  a  statistical 
approach  to  study  the  unsafe  condition 
by  requiring  certain  inspections  over  the 
next  year  while  imposing  certain 
operational  limitations.  The  FAA  does 
not  concur.  Because  the  unsafe 
condition  is  a  collapse  of  the  floor 
caused  by  large  gusts,  increased 
inspections  in  the  areas  of  concern  will 
not  serve  to  lessen  the  likelihood  of  loss 
of  the  airplane. 

One  commenter  proposes  that  the 
FAA  revise  the  proposed  AD  to  further 
limit  the  maximum  operational  speed  to 
280  KIAS  as  an  alternative  to  payload 
limitations.  The  FAA  does  not  concur 
with  the  commenter's  proposal  to 
reduce  the  maximum  operational  speed 
to  280  KIAS.  Reducing  the  maximum 
operational  speed  levels  below  350 
KIAS  does  reduce  the  gust  loads  on  the 
airplane.  However,  speed  restrictions 
below  350  KIAS  that  permit  safe 
operation  of  the  airplane  do  not  affect 
the  maneuver  loads,  which  at  these 
speeds  become  more  critical  than  the 
gust  loads. 

"Mode  B" 

One  commenter  requests  that,  for  the 
interim  limitations,  the  FAA  also  allows 
operation  at  "Mode  B"  (350  knots 
equivalent  airspeed  (KEAS))  for  the 
maximum  operating  airspeed  (Vmo). 
The  commenter  states  that  operations  at 
"Mode  B"  would  be  more  convenient 
than  the  350  KIAS  limitation  specified 
in  the  proposed  AD.  The  FAA  concurs. 
The  FAA  has  revised  the  interim 
limitations  of  the  final  rule  accordingly. 

Release  of  Proprietary  Data 

Several  commenters  state  that  the 
FAA  must  divulge  all  data  used  to  make 
its  finding  of  an  unsafe  condition;  the 
commenters  cited  various  legal  cases. 

The  FAA  infers  that  commenters  are 
insisting  that  the  FAA  release  relevant 
proprietary  data  that  was  considered  by 
the  FAA  during  this  rulemaking.  The 
FAA  does  not  concur  for  two  reasons. 
First,  the  Trade  Secret  Act  (18  U.S.C. 
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1905)  prohibits  the  disclosure  of  such 
data,  and  this  prohibition  is  not 
overridden  by  the  requirements  of  the 
Administrative  Procediu*  Act  (APA). 
The  cases  cited  by  the  commenters, 
while  generally  stating  that  agencies 
must  release  all  information  on  which 
they  rely  during  rulemaking,  do  not 
address  the  prohibition  against  the 
release  of  trade  secret  data. 

Because  AD's  address  imsafe 
conditions  associated  with  aeronautical 
products,  the  FAA  routinely  evaluates 
proprietary  design  data  in  determining 
whether  AD's  are  necessary.  In 
determining  whether  such  material 
should  be  placed  in  the  Rules  Docket, 
the  FAA  applies  the  standards 
developed  under  the  Freedom  of 
Information  Act  (FOLA;  5  U.S.C.  552)  in 
the  appUcation  of  Exemption  4  (Section 
552(B)(4)],  which  protects  "trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  p)erson  and  privileged 
or  confidential."  If  data  are  determined 
to  meet  those  standards,  they  are  not 
placed  in  the  Rules  Docket,  but  are 
retained  in  separate  files  that  are  not 
released  to  the  pubhc.  Apart  from 
violation  of  the  Trade  Secret  Act,  if  the 
FAA  were  to  release  such  data,  it  would 
be  much  more  difficult  for  the  FAA  to 
obtain  the  data  on  which  its  findings  of 
imsafe  conditions  are  necessarily  based. 

Second,  the  APA  generally  has  been 
interpreted  as  requiring  that  agencies 
provide  the  public  with  a  meaningful 
opportunity  to  comment  on  proposed 
rules.  In  this  rulemaking,  the  FAA  has 
fully  compUed  with  this  requirement, 
even  without  releasing  trade  secret  data. 
In  developing  the  NPRM,  the  FAA  used 
proprietary  Boeing  loads  data  in  its 
analysis,  from  which  the  FAA  identified 
the  existence  of  the  unsafe  condition. 
Although  Boeing  has  not  consented  to 
releasing  these  data,  FedEx  has 
submitted  comparable  loads  data 
(discussed  previously  imder  the 
heading,  "Extension  of  Interim 
Operational  Period")  which,  when  used 
in  the  FAA  analysis  (which  has  been 
placed  in  the  Rules  E)ockets),  also 
demonstrate  the  existence  of  the  unsafe 
condition.  FedEx  did  consent  to  the 
release  of  these  data.  In  fact,  at  the  first 
public  meeting  on  February  18, 1998, 
the  FAA  used  these  data  in  its 
presentation  explaining  its  analysis.  The 
analysis  and  the  presentation  are  fully 
documented  in  the  Rules  Dockets,  and 
have  been  available  for  review  by 
commenters.  The  FAA  also  has 
referenced  other  proprietary  data,  which 
have  been  submitted  by  applicants 
seeking  approval  for  modifications  to 
correct  the  unsafe  condition,  as 
confirming  the  FAA's  analysis. 
Although  these  data  are  relevant  to  the 


rulemaking,  they  do  not  provide  the 
basis  for  the  FAA's  action,  and  their 
release  would  not  significantly  increase 
the  meaningfulness  of  the  pubUc's 
opportimity  to  comment  on  the  FAA's 
proposal. 

Chie  commenter  requests  copies  of 
three  recently  updated  Boeing  computer 
programs  which  it  believes  were 
utiUzed  by  the  FAA  in  determining  the 
container  payload  limits  specified  in  the 
NPRM.  The  commenter  states  that  those 
programs  are  entitled:  (1)  "Vertical  Gust 
Load  Factors  'Gs;"  (2)  "727  Movement 
(sic)  of  Inertia  Model;"  and  (3) 
"Operating  Empty  Weight  Plus  Payload 
Distribution."  The  FAA  is  not  aware  of 
the  referenced  programs,  does  not  have 
them,  and  did  not  use  them  in  its 
analysis. 

Economic  Analysis 

Several  commenters  state  that  the 
FAA  underestimated  the  cost  to  modify 
the  airplane  floor  structure  into 
compliance  to  CAR  part  4b,  citing  a 
Pemco  estimate  of  $400,000,  as  opposed 
to  the  $100,000  estimate  contained  in 
the  NPRM.  Several  commenters  also 
state  that  the  FAA  had  underestimated 
(1)  the  loss  in  revenue  due  to  the 
reduced  allowable  payloads,  and  (2)  the 
amount  of  time  necessary  to  get  all 
airplanes  modified  due  to  the  short  120- 
day  interim  period,  a  lack  of  FAA- 
approved  fixes,  and  the  limited 
availability  of  facilities  to  install  the 
modifications  within  the  120-day  period 
proposed  by  the  NPRM. 

Tne  FAA  concurs.  The  FAA  used  data 
supplied  by  industry  to  conduct  its  cost 
and  regulatory  flexibility  analysis  used 
in  the  NPRM  and  has  considered  the 
data  supplied  by  commenters  during  the 
comment  period  to  conduct  the  cost  and 
regulatory  flexibility  analysis  used  for 
the  final  rule. 

Cost-Benefit  Analysis 

One  commenter  states  that  the  FAA 
must  undertake  a  thorough  cost-benefit 
analysis  and  economic  impact 
assessment  in  conjunction  with  its 
consideration  of  the  remedial  actions  at 
issue  in  this  rulemaking.  The 
commenter  states  that  the  FAA  has  thus 
far  failed  to  conduct  an  adequate  cost- 
benefit  analysis.  The  commenter  states 
that  a  cost-benefit  analysis  and 
economic  impact  assessment  are 
required  by  the  provisions  of  the 
Regulatory  Flexibility  Act. 

The  FAA  does  not  concur.  As 
discussed  below  under  the  heading 
"Regulatory  Evaluation  Summary,"  the 
FAA  has  performed  an  extensive 
analysis  of  the  costs  and  benefits  of  this 
AD  and  has  fulfilled  the  requirements  of 
the  Regulatory  FlexibiUty  Act. 


Combi  AirpUnas 

One  commenter  states  that  the  NPRM 
has  not  considered  those  operators  that 
operate  airplanes  in  a  combi  mode  (a 
combi  airplane  has  provisions  for 
passengers  and  cargo  on  the  main  deck 
in  separate  compartments).  The 
commenter  also  states  that  it  assumes 
that  the  load  restrictions  would  not 
apply  to  the  floor  structure  which  is 
used  to  carry  passengers  and  that  the 
original  manufactiuer's  limitations  are 
applicable.  The  FAA  concurs.  Although 
the  conunenter  is  correct  with  respect  to 
floor  structvue  carrying  passengers, 
combi  airplanes  transporting  containers 
on  the  main  deck  must  be  in  compUance 
with  the  limitations  specified  in  this 
AD. 

Applicability  of  Proposal 

FedEx  points  out  that  the  wording  of 
the  appUcability  in  the  AD  could  easily 
be  misconstrued  as  also  applying  to 
airplanes  manufactured  as  freighters  by 
the  original  equipment  manufacturer. 
The  FAA  concura  and  has  revised  the 
applicability  of  the  final  rule  to  read 
"Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configuration  in  accordance  with 
Supplemental  Type  Certificate 
SA1368SO,  SA1797SO,  or  SA1798SO; 
certificated  in  any  category." 

Other  Cargo  Lock  Devices 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  add  a 
paragraph  discussing  a  "special  load- 
alleviating  cargo  container  lock',*  for 
which  the  commenter  has  applied  for  an 
STC  at  the  FAA,  Los  Angeles  ACO.  The 
commenter  reports  that  this  lock  will 
allow  for  the  carriage  of  16,000  lbs. 
rather  than  8,000  lbs.  in  two  adjacent 
containers,  as  specified  in  the  proposed 
AD,  but  to  be  conservative,  the 
commenter  requests  that  the  rule  allow 
12,000  lbs.  for  two  adjacent  containers 
for  the  interim  period.  During  the 
reopened  comment  period,  this 
commenter  submitted  additional 
information  in  support  of  its  original 
comment. 

The  FAA  does  not  conau".  The 
information  submitted  is  not  sufficient 
to  substantiate  the  safety  of  the  airplane 
with  the  locks  installed.  This  lock  is  the 
subject  of  an  STC  application  and  is  not 
cxurently  FAA-approved.  Paragraphs  (f) 
and  (g)  of  the  AD  provide  for  approval 
of  alternative  methods  of  compUance  to 
address  potentially  alleviating  devices 
for  the  unsafe  condition.  The 
commenter  may  ob»ain  such  an 
approval  upon  subirission  of  data 
substantiating  that  the  referenced  device 
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provides  an  acceptable  level  of  safety. 
Therefore,  no  change  to  the  final  rule  is 
necessary.        I 

"Fine  Tune"  tie  AD 

The  CAA  and  others  request  that  the 
AD  should  be  ''fine  timed"  after 
issuance,  as  new  data  become  available. 
The  FAA  does  not  conciir  that  "fine 
tuning"  of  the  AD  is  necessary. 
Paragraphs  (f)  tnd  (g)  of  the  AD  allow 
for  approval  of  alternative  methods  of 
addressing  the  unsafe  condition  when 
substantiated  properly.  As  with  any  AD, 
if  new  information  indicates  that 
changes  to  the  AD  itself  are  needed,  the 
FAA  has  the  authority  to  revise  or 
supersede  this  jAD. 

Request  For  Clarification 

One  commei)ter  requests  clarification 
of  the  procedures  that  will  be  used  to 
obtain  future  FJAA  approvals  with 
respect  to  this  rulemaking  and  to  inform 
the  pubUc  of  those  approvals. 

As  stated  in  the  final  rule,  all 
submissions  should  be  made  to  the 
Atlanta  ACO.  The  Transport  Airplane 
Directorate  has  established  a  team 
consisting  of  miembers  fi-om  several 
ACO's  to  review  all  requests  in 
accordance  witb  paragraphs  (e)  and  (f) 
of  this  AD.  In  all  other  respects,  the 
process  for  approvals  under  this  AD  will 
be  similar  to  th^t  followed  for  all  AD's. 
For  example,  i4  order  to  protect 
applicants'  proprietary  data,  the  FAA 
will  notify  only  the  applicant  for  an 
approval  of  thejFAA's  decision;  while 
the  FAA  will  disclose  whether 
approvals  havelbeen  granted,  requests 
for  apprpved  dita  would  be  handled 
under  normal  POIA  procedures. 

Other  Safiety  Iiiiprovements 

One  commei^er  states  that,  because 
this  AD  will  necessitate  large 
expenditiues  a<td  does  not  address  an 
unsafe  conditic^n,  requiring  compliance 
with  it  will  prevent  the  affected  airlines 
from  adopting  other  less  costly  and 
more  efiective  fafety  enhancements, 
such  as  updati4g  flight  deck  equipment. 
The  FAA  does  not  concur.  As  discussed 
previously,  this  AD  addresses  a  serious 
imsafe  condition.  Although  correcting 
this  condition  ipay  be  expensive,  the 
FAA  has  determined  that  it  must  be 
corrected  to  ensure  an  acceptable  level 
of  safety. 

Petitions  for  Reconsideration 

In  addition  to  their  comments,  several 
commenters  also  filed  "Petitions  for 
Reconsideratioli"  in  accordance  with  14 
CFR  11.93.  Because  these  petitions  were 
filed  prematurely,  the  FAA  considered 
them  as  comments  to  the  Rules  Docket. 
However,  because  the  substance  of  the 


petitions  is  repetitious  of  the  more 
extensive  comments  submitted  by 
FedEx  and  others  discussed  above,  the 
petitions  are  not  discussed  separately  in 
this  final  rule. 

Explanation  of  Change  of  Aircraft 
Certification  Office  Contact 

The  FAA  has  changed  the  point  of 
contact  for  obtaining  further 
information,  for  obtaining  FAA  approval 
of  certain  actions,  and  for  submitting 
substantiating  data  and  analyses  in 
accordance  with  the  provisions  of  this 
AD,  due  to  relocation  of  certain  STC 
holders. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Participation  at  the  Public  Meeting  on 
the  Final  Rule 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  5  days  prior  to  the 
meeting.  Such  requests  should  be 
submitted  to  Mike  Zielinski  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  above,  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  that  will  be 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Purpose  of  Public  Meeting 

Because  of  the  high  degree  of  public 
interest  in  this  AD,  the  FAA  has 
scheduled  a  public  meeting  to  discuss 
its  content  and  issues  relating  to 
compliance.  The  FAA's  objective  is  to 
ensure  that  all  affected  operators  and 
design  approval  holders  have  a  full 
understanding  of  the  issues  addressed 
in  the  AD  and  of  the  actions  necessary 


to  comply  with  it.  The  FAA  anticipates 
that,  following  this  meeting,  there  will 
continue  to  be  extensive  discussions 
between  the  affected  parties  and  the 
FAA  for  the  purpose  of  identifying  and 
implementing  the  most  timely  and  cost- 
effective  means  to  eliminate  the  unsafe 
condition  addressed  in  this  AD. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the  public 
meeting  should  be  aware  of  the 
following  procedures  that  have  been 
established  for  this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  Representatives  from  the  FAA  will 
conduct  the  public  meeting.  A  technical 
panel  of  FAA  experts  will  be  established 
to  discuss  information  presented  by 
participants. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group.  If  necessary,  the 
public  meeting  may  be  extended  to 
evenings  or  additional  days.  If 
practicable,  the  meeting  may  be 
accelerated  to  enable  adjoununent  in 
less  than  the  time  scheduled. 

4.  Sign  and  oral  interpretation  can  be 
made  available  at  the  public  meeting,  as 
well  assistive  listening  device,  if 
requested  5  calendar  days  before  the 
meeting. 

5.  The  public  meeting  will  be 
recorded  by  a  court  reporter.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

6.  The  FAA  requests  that  persons 
participating  in  the  public  meeting 
provide  10  copies  of  all  materials  to  be 
presented  for  distribution  to  the  panel 
members;  other  copies  may  be  provided 
to  the  audience  at  the  discretion  of  the 
participant. 

Regulatory  Evaluation  Summary 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  conducted  a  Cost  Analysis 
and  Final  Regulatory  Flexibility 
Analysis  to  determine  the  regulatory 
impacts  of  this  and  three  other  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727  passenger  airplanes 
that  have  been  converted  to  cargo- 
carrying  configurations  under  10  STC's 
held  by  four  companies.  This  analysis  is 
included  in  the  Rules  Docket  for  each 
AD.  The  FAA  has  determined  that 
approximately  20  727-100's  and  37 
727-200's  operated  by  13  carriers  were 
converted  under  AEI  STC's.  (There  were 
15  727 's  for  which  the  FAA  could  not 
identify  the  STC  holder.  It  is  possible 
that  these  airplanes  were  also  converted 
imder  an  AEI  STC.  Their  costs  are  not 
included  here.) 

Assuming  that  the  operators  of 
affected  airplanes  converted  under  AEI 
STC's  will  comply  with  the  restricted 
interim  operating  conditions  set  forth  in 
the  AD,  the  FAA  estimates  that 
operators  will  not  lose  revenues  during 
the  28-month  interim  period  after  the 
effective  date  of  the  AD.  Diuing  the 
interim  period,  these  airplanes  will  be 
hmited  to  a  total  of  8,000  lbs.  per  pair 
of  adjacent  containers  (a  total  of  36,000 
to  48,000  lbs.,  depending  on  the  number 
of  pallets)  because  none  of  the  AEI- 
converted  727's  have  installed  approved 
side  restraints.  Assuming  typical 
payloads  ranging  from  34,835  lbs.  for  a 
727-100  with  nine  pallets  to  47,820  lbs. 
for  a  727-200  with  12  pallets,  none  of 
the  operators  of  AEI-converted  airplanes 
will  lose  revenues  during  this  interim 
period. 

The  Cost  Analysis  and  Final 
Regulatory  Flexibility  Analysis, 
completed  by  the  FAA  and  included  in 
the  Rules  Dockets,  estimates  that 
affected  airplanes  can  be  modified  at  a 
cost  of  $385,000  per  airplane  to  carry 
the  maximum  payloads  currently 
allowed,  or  a  total  of  $21.9  million  for 
the  57  AEI  727's.  The  FAA  expects  that 
operators  will  modify  their  airplanes 
during  the  28-month  interim  period, 
scheduling  the  modifications  to 
coincide  with  periodic  maintenance.  A 
modification  will  require  that  the 
airplane  be  removed  from  service  for  a 
period  of  17  days;  the  FAA 
conservatively  estimates  that  scheduling 
a  modification  during  periodic 
maintenance  will  reduce  the  net  time 
out  of  service  by  two  days.  The  FAA 
estimates  the  lost  revenue  during  this 
15-day  period  will  be  $14,829  per  day. 
per  727-100,  and  $23,405  per  day,  per 
727-200.  The  total  down-time  lost 
revenue  for  the  13  operators  will  be 
$17.4  miUion.  This  estimate 
conservatively  assimies  that  cargo  is  not 


shifted  from  airplanes  being  modified  to 
other  airplanes.  Such  cargo  shifting  is 
typical  industry  practice  and  would 
reduce  the  costs  attributable  to  lost 
revenues.  Incremental  fuel  costs  to  carry 
the  additional  weight  of  the  floor 
modification  will  be  $224,000  over  the 
28-month  period,  as  airplanes  are 
modified.  When  all  affected  AEI  727's 
are  modified,  additional  fuel  costs  will 
be  about  $15,000  per  month. 

The  total  cost,  therefore,  to  modify  the 
fleet  of  affected  727's  that  were 
originally  modified  to  the  AEI  STC, 
including  lost  revenues  while  the 
airplanes  are  out  of  service  and 
modification  costs,  is  $39.6  million,  or 
$36.1  million  discounted  at  seven 
percent  over  28  months. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  was 
enacted  by  Congress  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
government  regulations.  The  RFA 
requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  would  have  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  purpose  of  this  analysis  is  to  ensure 
that  the  agency  has  considered  all 
reasonable  regulatory  alternatives  that 
will  minimize  the  nUe's  economic 
burdens  for  affected  small  entities, 
while  achieving  its  safety  objectives. 
Under  section  63(b)  of  the  RFA,  the 
analysis  must  address: 

1.  Reasons  why  the  agency  is 
promulgating  the  rule; 

2.  The  objectives  and  legal  basis  for 
the  rule; 

3.  The  kind  and  number  of  small 
entities  to  which  the  rule  will  apply; 

4.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule;  and 

5.  All  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule.  These  elements  of  the  RFA  are 
addressed  below: 

A.  Reasons  Why  the  Agency  Is 
Promulgating  the  Rule 

The  FAA  has  determined  that  the 
unreinforced  floor  structure  of  the  main 
cargo  deck  of  converted  727's  is  not 
strong  enough  to  enable  the  airplane  to 
safely  carry  the  maximum  payload  that 
is  currently  allowed  in  this  area.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 


B.  Statement  of  Objective  and  Legal 
Basis 

Under  the  United  States  Code 
(U.S.C),  the  FAA  Administrator  is 
required  to  consider  the  follovdng 
matter,  among  others,  as  being  in  the 
public  interest:  assigning,  maintaining, 
and  enhancing  safety  and  security  as  the 
highest  priorities  in  air  commerce.  (See 
49  U.S.C.  44101(d).)  Accordingly,  this 
AD  amends  Title  14  of  the  CFR's  to 
require  operators  of  Boeing  727 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration  to  comply 
with  certain  payload  limitations, 
substantiate  data  showing  other 
acceptable  limits,  or  show  an  alternative 
method  of  compliance  (AMOC). 

C.  Regulatory  Flexibility  Determination 

Under  the  RFA,  the  FAA  must 
determine  whether  or  not  a  rule 
significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typically  based  on 
small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  entities  affected  by  this 
rule  are  those  13  carriers  operating  the 
57  U.S.-registered  converted  Boeing  727 
airplanes  that  have  been  converted 
under  AEI's  STC's.  Many  of  these 
carriers  may  be  small.  Therefore,  the 
FAA  has  prepared  an  analysis  of  cost 
impacts  and  has  examined  possible 
regulatory  alternatives. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

With  two  minor  exceptions,  the  rule 
vsrill  not  mandate  additional  reporting  or 
recordkeeping.  First,  there  will  be  a 
negligible  one-time  cost  to  operators  to 
revise  their  AFM's  and  Supplements. 
Second,  operators  will  be  required  to 
keep  records  of  the  modifications  to 
their  airplanes.  This  requirement  is 
common  to  all  maintenance,  preventive 
maintenance,  and  alterations  under 
§91.417,  Maintenance  records,  and  does 
not  impose  costs  attributable  to  this 
rule. 

E.  Overlapping,  Duplicative,  or 
Conflicting  Federal  Rules 

The  rule  will  not  overlap,  duplicate, 
or  conflict  with  existing  Federal  rules. 

F.  Analysis  of  Alternatives 

This  AD  will  impose  a  financial 
requirement  on  small  entities  that 
operate  727's  that  were  converted  under 
AEI  STC's.  The  FAA  examined  potential 
alternatives  to  the  AD's  requirements  to 
minimize  the  rule's  economic  burden 
for  small  entities  while  achieving  its 
safety  objectives.  Thi  alternatives  are: 

•  Exclude  small  entities; 
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•  Extend  the  compliance  deadline  for 
small  entities;  $nd 

•  Establish  higher  payload  limits  for 
small  entities,  i 

The  FAA  hasi  detennined  that  the 
option  to  exclude  small  entities  from  the 
requirements  of  the  rule  is  not  justified. 
The  unsafe  condition  that  exists  on  an 
affected  727  operated  by  a  small  entity 
is  as  potentially  catastrophic  as  that  on 
an  affected  727  operated  by  a  large 
entity.  In  fact,  t)ie  average  pay  loads 
carried  by  small  entities  may  exceed  the 
average  payloads  carried  by  large 
operators,  resulting  in  a  higher 
probability  of  a  i catastrophic  event. 

The  FAA  als<i  considered  options  to 
extend  the  comt)liance  period  for  small 
operators.  The  proposed  rule 
estabUshed  a  final  compliance  date  of 
120  days  after  t|ie  effective  date  of  the 
rule.  During  thijs  120-day  period, 
operators  could  comply  with  interim 
operating  conditions  that  would  enable 
them  to  carry  higher  payloads  than 
those  permitted  after  that  interim 
period.  When  tie  proposed  rule  was 
published,  the  fAA  had  information 
that  indicated  that  a  portion  of  the 
engineering  datp  from  an  FAA-approved 
STC  for  a  floor  modification  that  could 
be  used  as  an  AMOC  would  be  available 
within  a  few  months  of  the  proposed 
rule's  publication.  In  addition,  the  FAA 
estimated  that  Operators  would  be  able 
to  modify  their  airplanes  within  the 
120-day  interim  period. 

Hamilton  Aviation  has  received 
letters  of  approval  for  work  towards 
obtaining  an  STC  for  strengthening  the 
floor  beams  aft  bf  Station  700  and 
expects  to  be  able  to  submit  additional 
data  in  the  Fall  pf  1998  that  wall  provide 
the  basis  for  an  JSTC  for  the  entire  floor. 
Pemco  World  Air  Services  expects  to  be 
able  to  use  Hamilton's  engineering  tools 
to  modify  the  floors  of  the  72  7 's  it  has 
converted.  The  FAA  is  confident, 
therefore,  that  tiiere  will  be  AMOC's  for 
operators  of  affected  airplanes  when  this 
final  rule  is  published. 

Several  comi^enters  to  the  Rules 
Dockets  for  the  |}roposed  AD's  rejected 
the  FAA's  claint  that  their  airpleuies 
could  be  modified  within  the  120-day 
interim  period.  Jheir  arguments  were 
based  on  the  ui^vailability  of  an 
approved  STC  that  could  be  used  as  an 
AMOC  (or,  at  that  time,  even  letters  of 
approval  toward  an  STC).  Operators  also 
stated  that  modification  of  all  244  U.S.- 
registered  airplanes  would  be 
impossible  within  a  120-day  time  frame. 

"The  FAA  agrees  120  days  is 
unrealistic  and  {would  have  severe 
economic  consequences  because 
operators  would  be  required  to  reduce 
their  payloads  substantially  at  the  end 
of  the  interim  period.  In  the  final  rule. 


therefore,  the  FAA  extends  the  interim 
period  to  28  months.  This  will  permit 
operators  time  to  modify  their  airplanes 
during  regularly  scheduled 
maintenance,  minimizing  down  time 
and  associated  lost  revenues.  This 
change  will  be  especially  beneficial  to 
small  entities  that  may  find  it  difficult 
to  find  alternative  means  of  carrying 
cargo. 

Finally,  the  FAA  rejects  the 
compliance  alternative  that  would 
reduce  payloads  from  those  currently 
required  but  would  establish  higher 
payload  limits  than  those  for  larger 
entities.  This  alternative  is  unacceptable 
because  the  unsafe  condition  is 
dependent  on  the  size  of  the  payload, 
not  the  size  of  the  entity.  The  FAA 
cannot  permit  a  small  entity  to  operate 
under  an  unsafe  condition. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovenunental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  AD  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pLUSuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-26-19    Boeing:  Amendment  39-10962. 
Docket  97-NM-79-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-canying  ("freighter")  configuration  in 
accordance  wi^  Supplemental  Type 
Certificate  SA1368SO,  SA1797SO,  or 
SA1798SO;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  payload  limitations  specified 
in  this  AD  are  in  addition  to  payload 
limitations  that  are  otherwise  applicable  and 
do  not  allow  for  increases  in  payloads 
beyond  those  specified  in  such  limitations. 

To  prevent  structiu^l  failure  of  the  floor 
beams  of  the  main  cai^o  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  AD,  within  90  days  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (a)(1)  or  (a)(2)  of 
this  AD.  as  applicable. 

(1)  For  airplanes  that  transport  containers 
or  pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Codes  "A,"  "B," 
"C,"  "D,"  or  "E,"  containers:  Revise  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Flight  Manuals  (AFM)  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements  to  include  the 
following  information.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
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in  all  AFM's,  AFM  Supplements,  and  Weight 
and  Balance  Supplements. 

"LIMITATIONS 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  &^t 
container  ah  of  the  caigo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  or  pallet  shall  not  vary  more  than 
10  percent  (8.8  inches)  from  the  geometric 
center  of  the  base  of  the  container  or  pallet 
for  the  forward  and  aft  direction,  and  10 
percent  of  the  width  from  the  geometric 
center  of  the  base  of  the  container  or  {>allet 
-  for  the  left  or  right  direction." 

"PAYLOAD  UMTTATIONS 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  National 
Aerospace  Standard  (NAS)  3610  Size  Code 
"A"  (88  by  125  inches).  "B"  (88  by  108 
inches),  or  "C"  (88  by  118  inches): 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  or  pallet  on  the  main 
cargo  deck,  except  in  the  area  adjacent  to  the 
side  cargo  door.  In  the  side  cargo  door  area, 
for  all  containers  or  pallets  completely  or 
partially  located  between  Body  Station  440 
and  Body  Station  660,  those  containers  or 
pallets  are  restricted  to  a  maximum  payload 
of  2,700  p>ounds  per  container  or  pallet.  The 
3.000  and  2,700  pound  payload  limits 
include  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pallet  on  the  main  cargo 
deck. 

For  containers  or  pallets  that  have  been 
manufactiired  in  accordance  with  NAS  3610 
Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 

Do  not  exceed  a  total  weight  of  1,500 
pounds  per  container  or  pallet  on  the  main 
cargo  deck,  except  in  the  area  adjacent  to  the 
side  caigo  door.  In  the  side  cargo  door  area, 
for  all  containers  or  pallets  completely  or 
partially  located  between  Body  Station  440 
and  Body  Station  660,  those  containers  or 
pallets  are  restricted  to  a  maximum  payload 
of  1,350  pounds  per  container  or  pallet.  The 
1,500  and  1,350  pound  payload  limits 
include  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pmllet  on  the  main  cargo 
deck." 

(2)  For  airplanes  on  which  any  other 
containers  or  pallets  are  transported:  Revise 
the  Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate. 

Note  3:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  For  airplanes  that  ARE  equipped  with 
side  vertical  cargo  container  restraints  that 
have  been  approved  by  the  Manager, 


Standardization  Branch,  ANM-113:  As  an 
optional  alternative  to  compliance  with 
paragraph  (a)  of  this  AD,  within  90  days  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  as  applicable.  This  alternative  may 
be  used  only  during  the  period  ending  28 
months  after  the  effective  date  of  this  AD. 

Note  4:  To  be  eligible  for  compliance  with 
this  paragraph,  the  side  vertical  cargo 
container  restraints  must  be  approved  by  the 
Manager,  Standardization  Branch.  ANM-113, 
regardless  of  whether  they  have  been 
previously  FAA  approved. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Code  "A." 
"B,"  "C,"  "D,"  or  "E,"  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"UMrrA-noNs 

Maximum  Operating  Airspeed  of  Vmo 
equals  350  knots  indicated  airspeed  (KIAS), 
or  Mode  "B"  (350  knots  equivalent  airspeed 
(KEAS)|. 

Minimum  operating  weight:  100,000 
pounds. 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  first 
container  aft  of  the  cargo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  10  percent 
(8.8  inches)  from  the  geometric  center  of  the 
base  of  the  container  for  the  forward  and  aft 
direction  and  10  percent  of  the  width  from 
the  geometric  center  of  the  base  of  the 
container  for  the  left  or  right  direction." 

"PAYLOAD  LIMITATIONS 

For  airplanes  that  transport  containers  or 
pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Code  "A"  (88  by 
125  inches),  "B"  (88  by  108  inches),  or  "C" 
(88  by  118  inches): 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  9,600  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  8,000  pounds  for  any  single 
container  or  pallet. 

For  those  containers  or  pallets  which  are 
completely  or  partially  located  within  Body 
Station  740  to  Body  Station  950  (the  region 
of  the  wing  box  and  main  landing  gear  wheel 
well):  Do  not  exceed  a  total  weight  of  12,000 
pounds  for  any  two  adjacent  containers  or 
pallets  and  a  total  weight  of  8,000  pounds  for 
any  single  container  or  pallet. 

"These  container  payload-Hmits.include  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pallet  on  the  main  cargo 
deck;  and 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 


Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950.  do  not  exceed  a 
total  weight  of  4,800  pounds  for  any  two 
adjacent  (in  the  forward  and  aft  direction) 
containers  or  pallets  and  a  total  weight  of 
4,000  pounds  for  any  single  container  or 
pallet. 

For  those  containers  or  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  and  main  landing  gear 
wheel  well):  Do  not  exceed  a  total  weight  of 
6,000  pounds  for  any  two  adjacent  (in  the 
forward  and  aft  direction)  containers  or 
pallets  and  a  total  weight  of  4,000  pounds  for 
any  single  container  or  pallet. 

These  payload  limits  include  the  pwyload 
in  the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  main  cargo  deck." 

(2)  For  airplanes  on  which  pallets  or 
containers  other  than  those  spwcified  in 
paragraph  (b)(1)  of  this  AD,  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113. 

Note  5:  The  weight  restrictions  to  be 
approved  under  paragraph  (b)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (b)(1)  of  this  AD. 

(c)  For  airplanes  that  are  NOT  equipped 
with  side  vertical  cargo  container  restraints 
that  have  been  approved  by  the  Manager. 
Standardization  Branch,  ANM-113:  As  an 
optional  alternative  to  compliance  with 
paragraph  (a)  of  this  AD,  within  90  days  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (c)(1)  or  (c)(2)  of 
this  AD,  as  applicable.  This  alternative  may 
be  used  only  during  the  period  ending  28 
months  after  the  effective  date  of  this  AD. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Codes  "A," 
"B,"  "C,"  "D."  or  "E,"  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's.  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"LIMITATIONS 

Maximum  Operating  Airspeed  of  Vmo 
equals  350  knots  indicated  airspeed  (IGAS), 
or  Mode  "B"  (350  knots  equivalent  airspeed 
(KEAS)]. 

Minimum  operating  weight:  100,000 
pounds. 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  first 
container  aft  of  the  cargo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  pa/load  within  each 
container  shall  not  vary  more  than  10  percent 
(8.8  inches)  bom  the  geometric  center  of  the 
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base  of  the  cont  ainer  for  the  forward  and  aft 
direction  and  li )  percent  of  the  width  from 
the  geometric  cynter  of  the  base  of  the 
container  for  thp  left  or  right  direction." 

"PAYLOAD  Ul|nTATIONS 

For  airplanes  that  transport  containers  or 
pallets  that  have  been  manufactured  in 
accordance  witk  National  Aerospace 
Standard  (NAS)  3610  Size  Code  "A"  (88  by 
125  inches).  "B"  (88  by  108  inches),  or  "C 
(88  by  118  inches): 

Except  as  prol/ided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  9,000  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  8,000  pounds  for  any  single 
container  or  pallet. 

For  those  cargo  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  74f}  to  Body  Station  950  (the 
region  of  the  wi^g  box  and  main  landing  gear 
wheel  well):  Dolnot  exceed  a  total  weight  of 
12,000  pounds  tor  any  two  adjacent 
containers  or  pajllets  and  a  total  weight  of 
8,000  pounds  {(f  any  single  container  or 
pallet.  I 

These  payloa^  limits  include  the  payload 
in  the  lower  lobe  cargo  compartments  and 
any  other  load  aipplied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  (nain  cargo  deck. 

For  container^  or  pallets  that  have  been 
manufactured  i^  accordance  with  NAS  3610 
Size  Code  "D"  ^8  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  4.000  pounds  for  any  two 
adjacent  (in  the  forward  and  aft  direction] 
containers  or  ptallets  and  a  total  weight  of 
4,000  f>ounds  for  any  single  container  or 
pallet.  I 

For  those  caroo  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  74(D  to  Body  Station  950  (the 
region  of  the  wiiig  box  and  main  landing  gear 
wheel  well):  Do  not  exceed  a  total  weight  of 
6,000  pounds  fcf  any  two  adjacent  containers 
or  pallets  and  a  total  weight  of  4,000  pounds 
for  any  single  container  or  pallet. 

These  payload  limits  include  the  p>ayload 
in  the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of  the 
floor  beams  of  tl^e  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  fnain  cargo  deck." 

(2)  For  airpla4es  on  which  pallets  or 
containers  othei)  than  those  specifled  in 
paragraph  (c)(1)  of  this  AD,  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM'»  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  MJith  a  method  approved  by 
the  Manager,  Standardization  Branch.  ANM- 
113. 

Note  6:  The  weight  restrictions  to  be 
approved  under  paragraph  (c)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (c)(l)|of  this  AD. 

(d)  For  airpla4es  complying  with 
paragraph  (b)  or  (c)  of  this  AD,  within  28 
months  after  tha  effective  date  of  this  AD. 
accomplish  the  requirements  of  paragraph  (a) 
of  this  AD. 


(e)  For  airplanes  that  operate  under  the  350 
IGAS  limitations  specified  in  paragraph  (b)  or 
(c)  of  this  AD:  A  maximum  operating 
airspeed  limitation  placard  must  be  installed 
adjacent  to  the  airspeed  indicator  and  in  full 
view  of  both  pilots.  This  placard  must  state: 
"Limit  Vmo  to  350  lOAS." 

(f)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b).  (c),  (d),  and  (e)  of  this  AD: 
An  applicant  may  propose  to  modify  the 
floor  structure  or  propose  differing  payloads 
and  other  limits  by  submitting  substantiating 
data  and  analyses  to  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate,  One  Crown 
Center,  1895  Phoenix  Boulevard,  Suite  450, 
Atlanta,  Georgia  30349.  The  Manager  of  the 
Atlanta  ACO  will  coordinate  the  review  of 
the  submittal  with  the  Manager  of  the 
Standardization  Branch,  ANM-113,  in 
accordance  with  the  procedures  of  paragraph 
(g)  of  this  AD.  If  the  FAA  determines  that  the 
proposal  is  in  compliance  with  the 
requirements  of  Civil  Air  Regulations  (CAR) 
part  4b  and  is  applicable  to  the  s[>ecific 
airplane  being  analyzed  and  approves  the 
profKised  limits,  prior  to  flight  under  these 
new  limits,  the  operator  must  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113.  Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Op)erators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO,  who 
will  coordinate  the  approval  with  the 
Manager  of  the  Standardization  Branch, 
ANM-113. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Sf>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  This  amendment  becomes  effective  on 
February  16, 1999. 

Issued  in  Renton,  Washington,  on 
December  16, 1998. 
Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-445  Filed  1-11-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  97-NM-80-AO;  AiTMndiTMnt 
39-10963;  AD  96-26-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Rllodei  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certifleate  ST00015AT 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule;  technical  public 

meeting. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes  that  have  been 
converted  from  a  passenger  to  a  cargo- 
carrying  ("freighter")  configuration,  that 
requires  limiting  the  payload  on  the 
main  cargo  deck  by  revising  the 
Limitations  Sections  of  all  Airplane 
Flight  Manuals  (AFM),  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  amendment  also 
provides  for  the  submission  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  cargo  deck,  or  modification  of 
the  main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  This  amendment  is 
prompted  by  the  FAA's  determination 
that  under  certain  conditions 
imreinforced  floor  structure  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  currently 
allowed  in  this  area.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  floor  structure, 
which  could  lead  to  loss  of  the  airplane. 
DATES:  Effective  February  16,  1999. 

The  public  meeting  will  be  held 
January  20, 1999,  at  9:00  a.m.,  in  Seattle, 
Washington.  Registration  will  begin  at 
8:30  a.m.  on  the  day  of  the  meeting. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  IDocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  by  appointment  only 
between  the  hours  of  8:00  a.m.  and  2:00 
p.m. 

The  public  meeting  will  be  held  at  the 
following  location:  The  Radisson  Hotel, 
17001  Pacific  Highway  South,  Seattle, 
Washington  98188;  telephone  (206) 
244-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  airworthiness 
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directive  should  be  directed  to  Michael 
O'Neil,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lake  wood, 
California  90712;  telephone  (562)  627- 
5320;  fax  (562)  627-5210. 

Requests  to  present  a  statement  at  the 
public  meeting  regarding  the  logistics  of 
the  meeting  should  be  directed  to  Mike 
ZieUnski,  Federal  Aviation 
Administration,  Northwest  Moimtain 
Region,  Transport  Airplane  Directorate, 
ANM-113, 1601  Lind  Avenue,  SW, 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2279;  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configuration  was  published  in  the 
Federal  Register  on  July  15, 1997  (62  FR 
37788).  At  the  same  time,  the  FAA 
issued  three  other  similar  notices  of 
proposed  rulemaking  (NPRM's)  to 
address  airplanes  similarly  converted  in 
accordance  with  STC's  held  by  FedEx, 
Aeronautical  Engineers,  Inc.,  and 
Pemco.  That  action  proposed  to  require 
limiting  the  payload  on  the  main  cargo 
deck  by  revising  the  Limitations 
Sections  of  all  Airplane  Flight  Manuals 
(AFM),  AFM  Supplements,  and 
Airplane  Weight  and  Balance 
Supplements  for  these  airplanes.  That 
action  also  proposed  to  provide  for  the 
submission  of  data  and  analyses  that 
substantiate  the  strength  of  the  main 
cargo  deck,  or  modification  of  the  main 
cargo  deck,  as  optional  terminating 
action  for  these  payload  restrictions. 

On  February  4,  1998,  in  order  to 
obtain  additional  public  participation  in 
these  NPRM's,  the  FAA  reopened  the 
comment  period  for  a  period  of  90  days 
and  scheduled  two  sets  of  public 
meetings,  which  were  held  in  Seattle, 
Washington,  on  February  18  and  19, 
1998,  and  April  1  and  2, 1998.  In 
addition  to  the  comments  submitted 
during  the  original  comment  period,  the 
comments  that  were  provided  at  the 
public  meetings  and  submitted  to  the 
Rules  Dockets  during  the  reopened 
comment  period  also  are  discussed 
below. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


The  FAA  has  received  comments  in 
response  to  the  four  NPRM's  discussed 
previously  (i.e..  Docket  No.'s  97-NM- 
09-AD,  97-NM-79-AD,  97-NM-80- 
AD,  and  97-NM-81-AD).  Some  of  these 
comments  addressed  only  one  NPRM, 
while  others  addressed  all  four.  For 
example,  although  the  comments 
submitted  by  FedEx  address  only  the 
NPRM  applicable  to  its  STC's  (i.e.. 
Docket  No.  97-NM-09-AD),  other 
commenters  referenced  FedEx's 
comments  and  requested  that  those 
comments  be  considered  in  the  context 
of  the  other  three  NPRM's,  as  well. 
Because  in  most  cases  the  issues  raised 
by  the  conunenters  are  generally 
relevant  to  all  four  NPRM's,  each  final 
rule  includes  a  discussion  of  all 
comments  received. 

Existence  of  Unsafe  Condition 

Several  commenters  disagree  with  the 
FAA's  finding  of  an  unsafe  condition 
and  refer  to  the  following  statement  in 
the  NPRM's,  "[a]  design  which  does  not 
meet  [certification]  standards  is 
presumed  to  be  unsafe."  The 
commenters  contend  that,  while  this 
statement  is  "convenient,"  the  FAA  is 
still  obliged  to  issue  the  AD  in 
accordance  with  14  CFR  part  39.  In 
accordance  with  part  39,  prior  to  the 
issuance  of  an  AD,  the  FAA  must 
establish  that  an  unsafe  condition  exists 
in  a  product  and  that  this  condition  is 
likely  to  exist  in  other  products  of  the 
same  type  design. 

From  this  comment,  the  FAA  infers 
that  the  commenters  believe  the 
proposed  AD  is  merely  a  consequence  of 
non-compliance  with  Civil  Air 
Regulations  (CAR)  part  4b,  which  are 
the  design  standards  to  which  the 
Model  727  was  certificated,  and  that  the 
unsafe  condition  has  not  been 
substantiated.  The  FAA  does  not 
concur.  The  context  of  the  quoted 
statement  in  the  NPRM's  was  an 
explanation  of  the  FAA's  method  used 
in  the  design  review  that  led  to  issuance 
of  the  NPRM's.  Initially,  the  FAA  had 
identified  the  potential  non-compliance 
based  on  observation  and  review  of 
original  certification  data.  Since,  in 
accordance  with  the  Federal  Aviation 
Act,  CAR  part  4b  standards  establish  the 
minimum  level  of  safety,  the  FAA 
considered  that  further  evaluation  was 
necessary  and  appropriate  to  determine 
whether  this  potential  non-compliance 
created  an  unsafe  condition  warranting 
an  AD.  As  explained  in  the  NPRM's,  the 
FAA  determined  not  only  that  the 
design  was  non-compliant,  but  that  the 
degree  of  non-compliance  was  highly 
significant,  and  resulted  in  substantial 
negative  structural  margins  of  safety. 
The  FAA's  analysis  addressed  the  "up" 


loadcase,  which  was  considered  to  be 
the  most  likely  critical  load  case,  in  the 
sense  that  it  was  likely  to  be  the  load 
case  that  would  present  the  most  serious 
negative  margins  of  safety.  The  analysis 
verified  these  negative  margins  and 
confirmed  the  FAA's  concerns  that 
serious  negative  margins  may  exist  for 
other  load  cases,  as  well.  The  effect  of 
these  substantial  negative  margins  is 
that  the  likelihood  of  catastrophic 
failure  of  the  floor  structure  is 
unacceptably  high.  The  FAA's  finding 
of  unsafe  condition  arises  from  this 
determination  rather  than  from  a  finding 
of  non-compliance  with  CAR  part  4b. 

Risk  From  Actual  Operations 

Several  commenters  state  that  the 
FAA's  finding  of  an  unsafe  condition  in 
the  NPRM's  is  incorrect  because,  based 
on  the  way  the  airplanes  are  actually 
loaded  and  operated,  the  likelihood  of 
encountering  conditions  specified  in 
CAR  part  4b  that  would  exceed  the 
strength  of  the  floor  structure  is 
extremely  improbable. 

The  FAA  does  not  concur.  The  FAA's 
evaluation  was  based  on  the  potential 
for  a  catastrophic  event  occurring  as  a 
result  of  an  airplane  encountering 
severe  gust  conditions  while 
transporting  containers  loaded  with 
maximum  aJ'owable  payloads.  (Unless 
otherwise  stated,  throughout  the 
preambls  of  this  AD  the  FAA  uses  the 
term  "container"  to  refer  to  all  unit  load 
devices,  including  pallets.)  The  fact  that 
operators  may  transport  containers  with 
maximum  payloads  only  for  a  small 
percentage  of  their  operations  does  not 
diminish  the  seriousness  of  the  unsafe 
condition  when  they  do  transport  such 
containers.  (It  should  be  noted  that  one 
commenter  stated  that  its  operations 
with  even  one  container  at  maximum 
allowable  payload  are  only  a  small 
percentage  of  its  total  operations,  but 
also  stated  that  it  engages  in  such 
operations  daily) 

In  addition,  the  FAA  disagrees  with 
the  commenters'  conclusions  regarding 
the  probability  of  catastrophic  events. 
The  events  that  may  cause  a 
catastrophic  failure  occur  randomly 
and.  thus,  cannot  be  reliably  predicted 
and  avoided  for  any  particular 
operation.  Although  the  probability  of 
large  gusts  or  excessive  maneuvers  (as 
specified  in  CAR  part  4b)  is  low 
(approximately  once  in  the  lifetime  of 
an  airplane  for  a  large  gust),  because  of 
the  large  negative  margins  of  safety 
associated  with  these  urueinforced  floor 
structure  designs  (discussed  in  the 
NPRM's).  less  severe  events  (i.e.,  lower 
gusts  or  milder  maneuvers)  also  could 
result  in  catastrophic  failure.  Therefore, 
because  the  likelihood  of  encountering 
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less  severe  events  is  significantly  gi^ater 
than  the  likelihpod  of  encountering  the 
events  contemplated  by  CAR  part  4b 
standards,  and  because  the 
consequences  of  such  encounters  may 
be  catastrophicjthe  FAA  considers  that 
the  risk  is  unacceptable. 

During  the  pUblic  meetings,  several 
commenters  su^ested  using  analytical 
methods  develotoed  to  show  compliance 
with  14  CFR  25[l309  in  assessing  risks 
from  gust  loadsJ  Their  position  was  that 
if  such  analysis  (were  performed,  it 
would  demonstrate  that  the  unsafe 
condition  addrassed  by  the  proposed 
AD  is  "extreme!  y  improbable;" 
therefore,  an  AI  i  is  unnecessary  to 
address  it. 

The  FAA  doei  i  not  concur.  The 
purpose  of  secti  an  25.1309  is  to  require 
that  type  certificate  applicants 
demonstrate  thel  robustness  of  the 
airplane  system*  and  equipment. 
Therefore,  it  is  r  ot  applicable  to  the 
assessment  of  th  e  seriousness  of  an 
unsafe  condition  associated  with 
identified  structjural  deficiencies. 
Nevertheless,  assuming  that  it  is 
appropriate,  sec:ion  25.1309(a]  states 
that  the  airplane  systems,  equipment, 
and  installation  1  "must  be  designed  to 
ensure  that  they  perform  their  intended 
functions  under  any  foreseeable 
operating  condilion."  This  means  that 
the  airplane  mu$t  function  properly  if  it 
is  being  operated  within  its  approved 
operating  and  environmental 
conditions.  As  discussed  in  the  NPRM's, 
the  FAA's  analysis  demonstrates  that 
the  affected  airplanes,  when  operated 
with  allowable  payload  weights  and 
distributions  (which  is  foreseeable), 
could  experience  catastrophic  failure  if 
they  encounter  gust  conditions  that  are 
also  foreseeable.!  Therefore,  applying  the 
analytical  methods  of  section 

STC  designs  would  be 
iply. 

:tion  25.1309(b) 
system  failure 
3uld  result  in  a 
catastrophic  eveht  be  shov^rn  to  be 
extremely  imprqbable,  even  if  the 
system  failure  occurred  concurrently 
with  environmei  ital  conditions  that 
would  reduce  th  3  capability  of  the 
airplane  or  the  a  )ility  of  the  crew  to 
cope  with  the  system  failure. 
Probabilistic  ana  lyses  are  used  to 
demonstrate  conipUance  with  section 
25.1309(b)  by  es  imating  the  probability 
of  random  system  and  equipment 
failures  occurrin  i  on  the  airplane.  The 
consequences  of  failures  that  are  more 
probable  must  bo  shown  to  be  relatively 
minor;  failures  vith  more  serious 
consequences  m  ist  be  shown  to  have 
lower  probabilit  es.  However,  in 
providing  guidance  for  compliance  with 


25.1309(a),  thes^ 
found  not  to  cor 
In  addition,  se 
requires  that  anj 
condition  that 


this  requirement.  Advisory  Circular 
(AC)  No.  25.1309-lA  advises:  "In  any 
system  or  subsystem,  the  failure  of  any 
single  element,  component  or 
connection  during  any  one  flight  *  *  * 
should  be  assumed,  regardless  of 
probability.  Such  single  failures  should 
not  prevent  continued  safe  flight  and 
landing*  *  *." 

Applying  this  analytical  method  to 
the  circumstances  of  this  AD,  if  the 
failure  of  the  floor  beam  is  assumed,  the 
consequences  are  likely  to  be 
catastrophic,  preventing  continued  safe 
flight  and  landing.  Therefore,  under  the 
analytical  approaches  of  either  section 
25.1309(a)  or  (b),  the  operations  with 
understrength  floors  without  limitations 
is  unacceptable. 

During  the  reopened  comment  period, 
FedEx  submitted  a  risk  assessment  from 
which  it  concluded  that,  even  assuming 
the  NPRM  identified  a  potential  unsafe 
condition,  the  probability  of  occurrence 
was  sufficiently  small  (i.e.,  once  every 
300  years)  so  that  AD  action  should  be 
postponed  until  additional  testing  and 
analysis  has  been  completed.  Other 
commenters  referenced  this  analysis 
and  supported  FedEx's  conclusion. 

The  FAA  has  evaluated  the  risk 
assessment  submitted  to  Rules  Docket 
No.  97-NM-09-AD,  and  does  not 
concur  with  the  commenters' 
conclusion.  Regarding  the  general 
relevance  of  the  kind  of  risk  assessment 
submitted  by  the  commenter,  it  should 
be  noted  that  the  probability  of  the  limit 
gust  event  has  already  been  considered 
when  establishing  the  gust  intensities 
specified  in  CAR  section  4b.211(b).  CAR 
part  4b  requires  that  all  airplanes  be 
capable  of  structurally  withstanding  a 
gust  of  the  intensities  specified  therein, 
as  such  a  gust  is  expected  to  occur  at 
some  time  in  the  airplane's  operating 
life. 

Regarding  the  specific  data  presented 
in  the  FedEx  risk  assessment,  the  FAA 
does  not  concur  with  the  assumption 
that  extreme  gusts  will  be  encountered 
by  a  cargo  carrying  Boeing  Model  727 
airplane  only  once  in  5  million  flight 
hours.  As  its  basis  for  this  assumption, 
the  commenter  states  that  "FAA  data 
indicate  that,  in  approximately  50 
million  flight-hours  of  experience 
among  US  domestic  727s,  there  have 
been  five  pilot  reports  of  extreme  gusts 
that  exceeded  federal  thresholds  for 
danger."  The  commenter  states  that  this 
equates  to  a  rate  of  occurrence  of 
approximately  once  every  10  million 
flights.  The  commenter  also  states  that 
due  to  potential  errors,  it  would  be 
conservative  to  double  this  rate  to  10 
total  events,  and  use  an  estimate  of  1 
occurrence  per  5  million  hours. 


The  FAA  does  not  concur  with  the 
commenter's  statement  that  FAA  data 
show  that  only  five  cases  of  extreme 
gust  have  been  encountered  by  the  U.S. 
727  fleet.  Turbulence  events  must  be 
reported  only  if  they  result  in  detected 
airplane  damage  or  passenger  injuries. 
During  certain  gust  events,  the  gust 
loads  encountered  in  the  cockpit  are 
substantially  less  severe  than  those 
encoimtered  in  the  aft  portion  of  the 
airplane.  Therefore,  some  large  gust 
encoimters  may  not  "feel"  very  severe 
to  the  flight  crew.  As  a  result,  the  FAA 
recognizes  that  not  all  severe  turbulence 
events  are  reported.  Further,  in  the 
NPRM's,  the  FAA  provided  five  cases  of 
turbulence  as  examples,  to  illustrate  that 
turbulence  is  a  real  occiurence,  and  not 
merely  theoretical.  These  five  examples 
were  obtained  from  data  showing  87 
reported  severe  turbulence  events, 
which  resulted  in  passenger  injuries,  on 
the  Boeing  727  from  1966  to  March 
1997.  The  FAA  selected  the  five  reports 
because  the  airplane  operators  had 
reported  the  magnitude  of  the 
turbulence  event  after  obtaining  this 
information  from  the  flight  data 
recorder.  Operators  are  not  required  to 
obtain  data  regarding  the  magnitude  of 
the  turbulence  event,  and  therefore  it  is 
rarely  reported. 

During  the  public  meeting  held  on 
Thursday,  February  19, 1998,  the  FAA 
explained  that  these  turbulence  cases 
were  just  examples  and  had  been 
selected  because  the  reports  included 
information  regarding  event  magnitude. 
The  FAA  further  explained  at  that 
meeting  that  it  was  inappropriate  to  use 
these  data  in  a  probabilistic  analysis. 
The  commenter's  risk  assessment 
provides  no  information  to  change  the 
FAA's  views. 

A  section  of  the  commenter's  report 
states,  "Detailed  equations  that  combine 
empirical  evidence  and  physical  theory 
estimate  how  frequently  gusts  of 
different  magnitudes  arise  at  different 
altitudes."  The  commenter  states  that  its 
calculations  indicate  that  gusts  with 
intensities  that  equal  or  exceed  50  feet 
per  second  are  encountered  once  per  50 
milhon  flight  hours  at  35,000  feet.  The 
report  does  not  provide  the  equations 
themselves,  does  not  describe  the 
methodology  used  to  determine  the  1  in 
50  million  flight  hours  probability 
value,  and  does  not  specifically  identify 
the  referenced  source  data.  Therefore, 
the  FAA  cannot  assess  the  validity  of 
the  commenter's  conclusions. 

The  commenter  also  refers  to  graphs 
contained  in  a  1988  American  Institute 
of  Aeronautics  and  Astronautics  (ALA A) 
publication  by  Frederic  M.  Hoblit  that 
the  commenter  states  indicate  even 
lower  encounter  rates  for  gusts  during 
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climb  and  descent.  The  FAA  has 
examined  this  publication,  and  does  not 
concur  with  the  commenter's  statements 
regarding  these  data.  First,  the 
commenter  appears  to  be  incorrectly 
referencing  the  graphs,  which  represent 
continuous  tiu^bulence,  and  not  discrete 
gusts,  as  provided  in  CAR  4b.  The  two 
types  of  atmospheric  disturbances  are 
different,  and  to  reference  these  graphs 
is  inappropriate.  Secondly,  the 
commenter's  risk  assessment  only 
addresses  gusts  "that  exceed  the  Federal 
threshold"  (which  the  FAA  infers  to 
mean  limit  load  gusts)  in  combination 
with  cargo  loads  with  two  adjacent 
containers  having  a  total  weight  that 
equals  or  exceeds  9,600  lbs.  This 
approach  is  unconservative.  As 
discussed  in  the  NPRM,  the  cargo  floor 
has  a  high  negative  margin  of  safety,  and 
the  risk  of  structural  collapse  exists  at 
gust  intensities  well  below  the  limit  gust 
load  when  carrying  currently  allowed 
pay  loads  above  9,600  lbs.  The  greater 
the  weight  being  carried  in  the 
container,  the  lower  the  gust  needed  to 
cause  catastrophic  failure  of  the  floor. 
The  lower  the  gust  intensity,  the  more 
common  the  gust  occurrence  becomes. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  risk  assessment 
•  submitted  by  FedEx  does  not  provide  a 
basis  for  delaying  the  final  rule. 

One  group  of  commenters,  identifying 
themselves  as  airmen  for  one  of  the 
affected  operators,  supports  issuance  of 
the  final  rule,  as  proposed.  The 
commenters  state  that  they  do  not  have 
procedures  to  avoid  clear  air  turbulence, 
and  based  on  their  knowledge,  if  any  of 
them  had  encountered  a  similar  wind 
condition  to  that  experienced  by  a 
Boeing  747  in  January  1998,  their 
airplane  would  "come  apart,  in-flight." 

The  FAA  concurs  that  there  is  no 
reliable  means  to  forecast  or  to  avoid 
clear  air  turbulence.  The  flight 
conditions  encountered  by  the 
referenced  747  could  be  very  hazardous 
to  one  of  the  affected  airplanes  if 
encountered  while  critically  loaded 
with  heavy  containers. 

Change  in  Applicable  Standards 

Several  commenters  state  that  the 
NPRM's  reflect  a  radical  change  in  the 
assiunptions  that  certificate  holders  are 
permitted  to  use  to  substantiate  the 
main  deck  floor  structure.  The  FAA 
does  not  concur.  As  discussed  below, 
the  FAA's  analysis  is  consistent  with 
the  applicable  CAR  part  4b  standards, 
which  became  effective  in  1953. 

"Infinitesimal  Probability" 

One  commenter  states  that  the 
proposed  AD  would  impose 
unnecessary  costs  which  would  then  be 


passed  to  its  customers,  for  what  the 
FAA's  Director  of  Aircraft  Certification 
Service  has  stated  is  an  "infinitesimal 
probability  of  a  safety  related 
happening."  The  referenced  comment  is 
contained  in  an  article  in  the  April  15, 
1997,  issue  of  "Commercial  Aviation 
Report." 

From  this  comment,  the  FAA  infers 
that  the  commenter  believes  the 
reference  to  "infinitesimal  probability" 
belies  the  need  for  an  AD.  The 
commenter  has  taken  the  remark  out  of 
context.  The  actual  quote  is,  "What  is 
the  probabiUty  of  it  [catastrophe] 
happening  in  the  next  month? 
Infinitesimal."  This  remark  was  made  in 
response  to  a  question  regarding  why 
the  FAA  was  issuing  an  NPRM  rather 
than  an  emergency  AD.  The  Director  of 
the  Aircraft  Certification  Service  was 
explaining  that,  although  the  FAA  had 
determined  that  the  unsafe  condition 
must  be  addressed  by  issuance  of  an 
AD,  the  urgency  of  the  issue  was  not  so 
great  as  to  preclude  the  normal  legally 
required  process  of  providing  public 
notice  and  opportunity  to  comment. 

Accident  Data 

One  commenter  states  that  the  fact 
that  no  crashes  have  occurred  with  the 
affected  airplanes  has  nothing 
whatsoever  to  do  with  these  airplanes 
being  of  a  safe  design.  They  merely  have 
had  the  good  fortune  to  have  not  yet 
encountered  a  critical  condition.  The 
FAA  concurs. 

"Erroneous  Certification" 

One  commenter  states  that  it  counted 
on  the  competence  of  the  FAA  when 
obtaining  the  affected  airplanes,  as  the 
cargo  modifications  were  FAA- 
approved.  The  commenter  further  states 
that  the  FAA's  error  in  issuing  these 
approvals  is  going  to  severely  hurt  small 
operators  of  these  airplanes,  who  are 
neither  culpable  nor  negligent.  While 
the  FAA  imderstands  that  the  impact  of 
this  AD  may  be  significant  for  some 
operators,  the  FAA  cannot  ignore  the 
fact  that  an  unsafe  condition  exists  that 
requires  action  to  ensure  the  continued 
operational  safety  of  the  fleet.  If  the 
FAA  had  been  aware  of  these 
deficiencies  at  the  time  of  the  original 
STC  issuance,  the  FAA  would  not  have 
issued  the  STC's. 

One  commenter  points  out  that  the 
FAA  design  review  team  observed  that 
the  original  passenger  floor  beams  had 
not  been  structurally  reinforced,  and 
that  this  fact  is  immediately  apparent 
from  the  technical  drawings  associated 
with  the  STC.  The  commenter  questions 
why  the  FAA  has  not  expressed  any 
concern  or  noticed  these  facts  earlier. 


The  applicant  for  any  design  approval 
is  responsible  for  compliance  with  all 
applicable  FAA  regulations.  The  FAA 
has  the  discretion  to  review  or 
otherwise  evaluate  the  appUcant's 
compliance  to  the  degree  the  FAA 
considers  appropriate  in  the  interest  of 
safety.  The  normal  certification  process 
allows  for  the  review  and  approval  of 
data  by  FAA  designees.  Consequently, 
the  FAA  office  responsible  for  the 
certification  of  an  airplane  or 
modification  to  an  airplane  or  an 
aeronautical  appliance  may  not  review 
all  details  regarding  compliance  with 
the  appropriate  regulations.  Also,  the 
fact  that  the  cargo  floor  structure  was 
unmodified  does  not  necessarily  lead  to 
the  conclusion  that  the  floors  are 
structurally  deficient.  As  explained  in 
the  NPRM,  the  understrength  floors  on 
certain  747  airplanes  converted  to 
freighters  caused  the  FAA  to  question 
the  adequacy  of  all  STC-converted 
passenger-to-freighter  cargo  floor 
structures.  This  AD  arises  from  this 
evaluation. 

An  FAA/Industry  Team 

Several  commenters  request  that  the 
FAA  establish  an  industry  team 
comprised  of  the  FAA,  STC  holders,  and 
operators  before  issuing  an  AD  to 
establish  the  requirements  and  a 
corrective  action  plan  to  resolve  the 
problems  with  the  STC's  in  a  logical 
manner.  One  commenter  states  that  "too 
much  time  has  been  spent  going  in 
different  directions  to  resolve  common 
problems  for  all  STC's,"  and  that  "the 
FAA  has  not  been  sufficiently  clear  in 
their  requirements  for  the  re-design." 

The  FAA  does  not  concur  that 
issuance  of  the  AD  should  be  delayed. 
An  unsafe  condition  has  been 
identified,  and  the  FAA  must  take 
action  to  ensure  an  acceptable  level  of 
safety  of  the  affected  fleet  of  airplanes. 
The  STC  holders  and  operators  are 
certainly  free  to  form  an  industry  team 
to  find  common  solutions,  and  the  FAA 
is  willing  to  participate  in  such  efforts. 
The  FAA  also  does  not  concur  that  the 
requirements  for  re-design  are  unclear; 
as  the  FAA  has  stated  repeatedly,  the 
standards  for  evaluating  proposed 
corrective  actions  are  the  original 
certification  basis  for  the  airplane,  CAR 
part  4b.  Any  non-compliance  with  CAR 
part  4b  would  have  to  be  shown  to 
provide  an  acceptable  level  of  long-term 
safety. 

FAA/Industry  Communication 

One  commenter  states  that  there  has 
been  "virtually  no  opportunity  for 
technical  exchange"  and,  therefore,  the 
FAA  should  delay  issuance  of  the  final 
rule  until  such  an  exchange  has  taken 
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place.  The  FAAjdoes  not  concur.  Since 
as  early  as  Nov^ber  1996,  the  STC 
holders  have  been  made  aware  of  the 
FAA's  concerns!  regarding  ^^  cargo 
floor  structure,  ^ore  specifically, 
meetings  were  held  with  each  of  the 
affected  STC  holders  in  January  1997  to 
discuss  further  details  regarding  FAA 
concerns.  I 

On  February  U.  1997,  the  FAA  again 
discussed  its  copcems  with  the  affected 
industry  and  agiin  requested  that 
industry  providi  the  FAA  with  valid 
data  to  address  those  FAA  concerns. 
Subsequently,  over  the  course  of  the 
next  four  monthk  as  the  FAA  prepared 
the  NPRM's,  onK  one  STC  holder 
provided  any  dala  relative  to  the  merits 
of  the  proposed  JAD's,  and  that  data  did 
not  alleviate  the|FAA's  concerns.  In 
response  to  the  l^PRM's  first  comment 
period,  three  of  the  affected  STC  holders 
did  not  submit  technical  data  and,  for 
reasons  discusscid  t)elow,  the  data 
submitted  by  thd  fourth  STC  holder 
(FedEx)  did  not  illeviate  the  FAA's 
concerns.  During  the  reopened  comment 
period,  the  FAA  engaged  in  further 
extensive  discussion  with  the  a^ected 
industry  and  thope  discussions  continue 
in  the  context  of  bn-going  efforts  to 
identify  necessaify  actions  to  address  the 
unsafe  condition!.  Based  on  this  history, 
the  FAA  considers  that  sufficient 
opportunity  for  technical  exchange  has 
been  provided  and  that  further  delay  is 


unwarranted  anc 
jeopardizes  publ 


unnecessarily 
c  safety. 


Delay  Issuance 

Two  comment!  (rs  state  that  additional 
time  is  necessary  so  that  the  airplanes 
would  be  remove  d  from  service  only 
once  to  incorpon  te  all  needed 
corrective  actionj  (i.e.,  not  only  for  the 
floors,  but  also  fqr  other  problems 
identified  in  the  fjPRM)  due  to  the  high 
cost  of  incorporating  partial  solutions  to 
the  overall  problem.  One  commenter 
requests  that  all  problems  associated 
with  the  STC's  b^  identified,  solutions 
provided,  and  methods  for 
accomplishment  pfthe  solutions  be 

■  to  the  issuance  of  any 
is  not  concur.  In  light 
of  the  unsafe 
JA  has  determined  that 
it  would  first  address  the  strength  of  the 
cargo  floor  structure.  All  of  the 
remaining  issues  will  be  addressed  in 
future  rulemaking  efforts.  Even  though 
this  AD  addresses  only  the  cargo  floor 
structure,  it  should  not  inhibit  industry 
from  taking  corrective  action  with 
regard  to  the  remaining  issues.  In  fact, 
in  order  to  minimize  the  inefficiencies 
identified  by  the  Qommenter,  the  FAA  is 
committed  to  wor  ting  with  industry  to 
identify  as  expeditiously  as  possible 


agreed  upon  prioi 
AD.  The  FAA  dc 
of  the  seriousness 
condition,  the  F> 


necessary  corrective  actions  for  all  of 
the  problems  discussed  in  the  NPRM. 

The  Cargo  Airline  Association  (CAA) 
requests  that  the  FAA  not  adopt  an  AD 
imposing  interim  limits.  Since  the  CAA 
believes  that  the  risk  of  a  catastrophic 
failure  is  "virtually  nonexistent,"  and 
since  several  potential  STC  holders  with 
varying  solutions  to  issues  raised  are  in 
the  process  of  working  with  FAA.  scarce 
resources  should  be  devoted  to  ensuring 
expeditious  approval  of  these  proposals. 
Another  commenter  requests  that  the 
FAA  delay  issuance  of  the  final  rules 
until  industry  solutions  are  approved 
[estimating  an  additional  60  to  90  days 
for  Israel  Aircraft  Industries  (LAI)  to 
complete  its  analysis,  as  it  has  only 
recently  had  access  to  Boeing  drawings]. 
The  commenter  also  states  that  the  FAA 
rulemaking  process  has  caused  industry 
to  make  significant  progress  and 
aggressively  pursue  solutions  that  will 
likely  meet  with  relatively  prompt  FAA 
approvals.  The  commenter  also  states 
that  although  these  approvals  will  result 
in  a  25  percent  reduction  in  allowable 
payload,  it  is  willing  to  operate  with 
that  limitation.  This  commenter,  and 
several  other  commenters  reference  the 
FedEx  risk  assessment,  which  purports 
to  demonstrate  a  low  probability  of 
catastrophic  failure,  as  a  basis  for 
delaying  the  final  rules. 

Another  commenter  requests  4  to  6 
months  for  completion  of  certain 
industry  tests  and  risk  analysis,  as  the 
3-month  timetable  for  the  reopened 
comment  period  was  not  adequate,  due 
to  the  highly  complex  and  time- 
consuming  nature  of  testing  and 
evaluation  procedures. 

For  the  reasons  discussed  above 
under  the  heading  "Risk  From  Actual 
Operations,"  the  FAA  does  not  agree 
that  the  risk  assessment  submitted  by 
FedEx  warrants  delaying  this 
rulemaking.  Furthermore,  the  FAA  does 
not  agree  that  correction  of  the  unsafe 
condition  can  be  assured  within  60  to 
90  days,  or  4  to  6  months  without  this 
final  rule.  The  STC  holders  and  many 
operators  have  been  aware  of  this  issue 
since  the  fall  of  1996.  The  FAA 
anticipates  that,  with  the  adoption  of 
this  AD,  industry  will  continue  recent 
significant  progress  in  addressing  these 
issues,  which  wrill  result  in  timely 
implementation  of  appropriate 
corrective  action. 

Extension  of  Interim  Operational 
Period 

Several  commenters  state  that  the 
proposed  120-day  interim  allowances 
must  have  been  determined  to  be  safe  by 
the  FAA,  with  positive  margins  of 
safety.  Therefore,  the  commenters 
request  that  the  interim  time  limits  be 


extended.  Some  of  the  commenters 
request  that  the  extension  coincide  with 
regularly  scheduled  heavy  maintenance. 
The  CAA  requests  that  the  interim 
limits  should  be  allowed  to  continue  for 
however  long  it  takes  to  modify  the 
airplanes  to  bring  them  up  to  the 
original  design  limits.  This  commenter 
states  that  under  normal  operations, 
there  is  no  risk  of  floor  beam  failure, 
and  also  states  that  the  FedEx  risk 
assessment  shows  that  the  likelihood  of 
encountering  conditions  set  forth  in  the 
NPRM  are  virtually  nonexistent. 

As  discussed  above  under  the  heading 
"Risk  from  Actual  Operations,"  the  FAA 
does  not  conciu  that  the  information 
provided  in  the  FedEx  risk  assessment 
provides  a  basis  for  an  extension  of  the 
interim  period.  However,  for  other 
reasons,  the  FAA  concurs  that  the 
interim  operational  period  can  be 
extended. 

In  the  NPRM.  the  FAA  stated, 
"because  the  determination  of  the 
effects  of  operational  Umitations  on 
payload  is  based  on  approximations,  the 
resulting  payload  limits  may  be 
unconservative."  The  120-day  interim 
limit  was  based  on  this  potential 
unconservatism.  Since  issuance  of  the 
NPRM,  the  FAA  has  received  data 
(Reports  DFE-72701  and  DFE-72702. 
submitted  during  the  initial  comment 
period  as  Appendices  5  and  6  to 
FedEx's  comments  to  the  NPRM)  that 
partially  confirm  these  approximations. 
In  addition,  although  some  progress  has 
been  made  by  industry  in  developing 
corrective  actions,  neither  industry's 
proposal  (as  discussed  in  the  NPRM) 
nor  the  FAA's  expectations  have  been 
fulfilled.  Based  on  current  information 
regarding  the  status  of  various  efforts  to 
develop  corrective  actions,  the  FAA 
estimates  that  the  entire  affected  fleet 
can  incorporate  corrective  actions 
during  scheduled  heavy  maintenance 
within  28  months  after  the  effective  date 
of  this  AD.  In  light  of  this  new 
information,  the  FAA  has  reassessed  the 
proposed  interim  period  of  120  days 
and  concluded  that  the  period  should  be 
extended  to  28  months.  Therefore,  the 
FAA  has  revised  the  final  rule 
accordingly. 

The  FAA's  decision  to  extend  the 
interim  limitations  does  not  imply  that 
the  cargo  floor  structure  has  been 
determined  by  the  FAA  to  be  safe  for  an 
indefinite  period,  or  in  compliance  with 
CAR  part  4b  requirements.  As  stated  in 
the  NPRM,  the  FAA's  analysis 
considered  only  the  most  likely  critical 
load  case,  and  the  proposed  interim 
limitations  were  based  on  that  analysis. 
The  confirming  data  referenced  above 
still  does  not  address  other  potential 
critical  load  cases  or  all  locations  within 
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the  airplane.  Nevertheless,  in  light  of 
the  balance  of  the  safety  and  economic 
factors  discussed  above,  the  FAA 
considers  that  the  level  of  safety 
provided  by  the  interim  limitations  is 
adequate  for  the  time  period  of  28 
months.  However,  it  is  less  than  the 
level  of  safety  provided  by 
demonstrated  compliance  with  CAR 
part  4b  standards,  and  the  FAA 
considers  that  compliance  with  those 
standards  is  a  necessary  objective  to 
ensure  the  long  term  safety  of  the 
affected  fleet.  The  balancing  that  the 
FAA  has  considered  in  establishing  this 
interim  compliance  period  is  typical  of 
the  balancing  that  occurs  in  all  AD's 
establishing  interim  requirements  and  is 
fully  consistent  with  the  FAA's 
obligation  to  consider  economic 
impacts,  such  as  those  imposed  by 
Executive  Order  12866. 

Increased  Interim  Payload  Limits 

Several  commenters  also  request  that, 
due  to  "highly  conservative" 
methodologies  used  by  FAA,  the 
proposed  interim  weight  limit  should  be 
expanded  to  allow  an  average  maximum 
container  weight  of  6,000  lbs.  The  FAA 
does  not  concur  that  its  methodologies 
are  highly  conservative.  As  discussed  in 
the  NPRM  emd  in  more  detail  below,  the 
FAA's  analytical  methods  are  typical  of 
industry  practice,  and  the  commenters 
have  not  demonstrated  how  these 
methods  are  highly  conservative.  The 
FAA  has  not  been  provided  with  any 
acceptable  data  to  support  the 
allowance  for  6,000-lb.  containers, 
except  as  discussed  below  under  the 
heading  "Position-by-Position 
Limitations."  A  commenter  requests 
that  the  FAA  maximize  the  interim 
limits.  The  FAA  concurs  that  the 
interim  limits  should  be  maximized  to 
the  extent  that  they  are  consistent  with 
the  necessity  of  addressing  the  unsafe 
condition.  The  FAA  considers  that  the 
interim  limits  established  in  the  final 
rule  meet  this  objective;  however,  as 
discussed  below,  the  FAA  will  continue 
to  work  to  approve  higher  limitations, 
once  their  safety  is  substantiated. 

Federal  Express  submitted  report  98- 
026  "Substantiation  of  Side  Vertical 
Cargo  Restraint  Installation  Using  Static 
Test  Results,"  Revision  A,  during  the 
reopened  comment  period.  FedEx  states 
that  this  report  "proves  conclusively 
that  the  side  restraint  installation  is 
adequate  to  restrain  the  applied 
container  loads  due  to  vertical  gust." 
The  FAA  concurs,  and  has  changed  the 
final  rule  (Rules  Docket  No.  97-NM-09- 
AD)  applicable  to  the  FedEx  STC's  to 
allow  the  higher  interim  limits  with  the 
FedEx  side  restraints  installed. 


Position-by-Position  Limitations 

The  CAA  requests  that  the  FAA 
consider  "position-by-position" 
limitations,  which  would  establish 
individual  weight  limits  for  each 
container  position  on  the  airplane, 
based  on  the  strength  of  the  floor 
structure  at  that  location.  The  CAA 
states  that  this  would  allow  a  higher 
total  payload,  while  addressing  the 
unsafe  condition.  The  FAA  concurs 
with  the  concept  of  position-by-position 
limitations,  and  will  consider  any  such 
proposal  when  presented  with 
supporting  data. 

For  example,  one  commenter, 
Amerijet,  has  submitted  a  position-by- 
position  proposal^ which  includes 
analysis  providing  for  increased  weights 
for  certain  container  positions  relative 
to  those  determined  by  the  FAA  for  the 
interim  period.  This  proposal  also 
contained  lower  limits  for  other 
container  positions  and  presupposes  the 
installation  of  sidelocks.  The 
commenter  stated  at  the  April  2  public 
meeting  that  it  intends  to  install  vertical 
side  restraints  [sidelocks],  but  has  not 
submitted  any  data  to  the  FAA  on  a 
sidelock  installation.  The  FAA  has 
determined  that  this  proposal  would 
provide  an  acceptable  level  of  safety  for 
the  28-month  interim  period,  when  the 
affected  airplanes  are  equipped  with 
approved  sidelocks.  The  commenter's 
proposal  would  not  be  acceptable  to  the 
FAA  for  indefinite  operations,  however, 
as  the  analysis  did  not  consider  other 
issues  such  as  CAR  part  4b  emergency 
landing  loads.  The  FAA  will  continue  to 
work  with  the  commenter,  or  any  other 
interested  parties,  to  refine  these 
proposals  so  that  they  may  he  approved 
under  paragraph  (f)  or  (g)  of  the  final 
rule. 

FedEx  also  submitted  a  position-by- 
position  proposal,  which  also  contained 
both  higher  and  lower  limits  as 
compared  to  the  FAA's  proposed 
interim  limits.  FedEx's  proposal  also  is 
promising,  however,  its  analysis  is 
based  on  assumptions  which  the  FAA 
has  determined  to  be  inaccurate,  given 
the  limitations  of  the  weight  and 
balance  manual.  For  example,  FedEx's 
assumption  for  the  percentage  of  the 
load  distributed  to  {he  sidelocks  (40 
percent)  was  derived  from  its  "Inverted 
Container  Test."  As  discussed  below 
under  the  heading  "FedEx's  Tests,"  the 
FAA  considers  this  assumption  to  be 
unconservative.  The  FAA  also  will 
continue  to  work  with  FedEx  to  refine 
its  proposal,  so  that  it  may  be  approved 
under  paragraph  (f)  or  (g)  of  the  final 
rule. 

The  CAA  also  submitted  a  finite 
element  analysis  (FEA)  and,  based  on 


this  analysis,  requested  that  the  final 
rule  allow  interim  container  payload 
limitations  (regardless  of  whether 
sidelocks  are  installed)  of  approximately 
3,500  lbs.  in  the  most  forward  and  aft 
positions,  and  8,000  lbs.  over  the  wing 
and  wheel  well.  All  other  positions 
would  be  limited  to  4,800  lbs.  per 
container  position  with  no  sidelocks 
installed,  and  5,000  lbs.  with  sidelocks 
installed.  The  CAA  also  requested  that, 
after  unspecified  frame  modifications 
are  incorporated  and  sidelocks  installed, 
interim  limitations  of  6,000  lbs.  per 
container  be  allowed.  Three  other 
commenters  submitted  similar 
proposals. 

As  stated  previously,  the  FAA  is 
willing  to  work  with  commenters  to 
establish  interim  limits  other  than  those 
established  in  the  final  rule.  However, 
the  data  submitted  with  the  comment  do 
not  establish  that  the  model  used  in 
CAA's  FEA  accurately  represents  the 
airplane.  The  CAA  states  that  the  model 
was  made  using  the  Boeing  Structural 
Repair  Manual  (SRM)  and  various 
unspecified  measurements  of  the 
airplane,  but  without  access  to  the  type 
design  data  that  define  the  airplane 
configuration.  It  is,  therefore,  based  on 
numerous  assumptions  regarding  the 
configuration,  which  have  not  been 
validated.  Furthermore,  the  model 
purports  only  to  represent  a  120-inch 
long  section  of  the  fuselage.  The  model 
does  not  account  for  the  numerous 
fuselage  cutouts  for  cargo  and  passenger 
doors,  which  affect  the  way  the  floor 
structure  reacts  to  loads.  Also,  the 
model  does  not  address  the  different 
structural  design  of  the  wing  box  or 
wheel  well  areas. 

Even  if  it  were  assumed  that  the 
model  is  accurate  for  some  airplanes,  it 
is  based  on  the  cargo  container  locations 
used  by  FedEx,  which  are  different  from 
those  of  the  other  affected  airplanes. 
The  positions  of  the  containers  and 
locks  determine  the  loads  introduced 
into  the  floor  beams.  Therefore,  using 
the  FedEx  container  layout  produces  a 
result  which,  even  if  valid,  would  be 
only  applicable  to  the  FedEx  airplanes. 
Based  on  the  foregoing,  the  FAA  does 
not  consider  that  the  model  provides  a 
sufficient  basis  for  revising  the  interim 
limits. 

Several  commenters  state  that  the 
FAA's  findings  of  negative  margins  of 
safety  are  too  conservative  over  the  wing 
box  and  wheel  well,  as  these  areas  are 
capable  of  supporting  higher  container 
payloads  due  to  their  stronger  design. 
The  FAA  concurs  partially.  The  FAA 
has  determined  that  an  unsafe  condition 
exists  by  analyzing  the  basic  floor 
structure  rather  than  jie  much  more 
complex  wheel  well  or  wing  box 
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structure.  The$e  areas  are  capable  of 
supporting  greater  loads,  but  the 
conunenters  hfeve  submitted  insufficient 
data  to  determjine  what  loads  may  be 
safe  in  these  afeas. 

However,  thie  FAA  has  issued  STC's 
which  substantiate  the  wing  box  and 
wheel  well  ar^s  for  payload 
capabilities  eduivalent  to  the  carnage  of 
6,000-  to  10,000-lb.  containers, 
depending  on  the  individual  airplane's 
structural  capfbility,  which  has 
increased  as  tlie  727's  type  design  has 
evolved.  The  ^AA  notes  that,  although 
no  structural  reinforcement  was  added 
to  the  wing  bo^  and  wheel  well  for  these 
STC's,  limitatiions  were  sometimes 
imposed  in  cohsideration  of  the 
individual  airplane's  structural 
capability. 

The  FAA  ha^  considered  the  greater 
strength  of  thej  wing  box  and  wheel  well 
and  has  deten^iined  that  an  acceptable 
level  of  safety  ^Afill  be  achieved  by 
allowing  a  total  payload  of  12,000  lbs. 
for  any  two  adjacent  containers  in  this 
area,  v«rithout  0ther  limitations,  for  the 
28-month  intefim  period.  To  eliminate 
potential  ambiguity  as  to  the  containers 
to  which  this  imitation  apphes,  the 
final  rule  speafies  that  this  alternative 
limitation  applies  to  containers  located 
completely  or  jpartially  between  body 
stations  (BS)  TWO  to  950.  However,  the 
FAA  does  not  jconsider  that  it  is 
acceptable  to  ^llow  combined  payloads 
abo^  e  12,000  |)s.  for  this  interim  period, 
or  to  allow  12J000-lb.  combined 
payloads  indefinitely,  because  the  FAA 
does  not  have  Ihe  detailed  information 
or  resources  necessary  to  determine  the 
appropriate  payload  and  operational 
limitations  for!  all  configurations  of  the 
affected  airplanes.  Operators  who  desire 
further  increased  loading  in  this  area  are 
invited  to  sub<nit  their  requests  and 
supporting  daja  to  the  FAA  in 
accordance  with  paragraph  (f)  or  (g)  of 
this  AD.  ! 

Paragraph  (4)  of  the  NPRM  did 
include  a  limited  position-by-position 
proposal,  in  that  it  specified  a  reduced 
payload  limitation  in  the  area  of  the 
cargo  door  (B$  440  to  BS  660).  As  with 
the  wing  box  4nd  wheel  well  area,  to 
eliminate  potential  ambiguity  as  to  the 
containers  to  ^hich  this  limitation 
apphes,  the  fiial  rule  specifies  that  this 
limitation  applies  to  containers  located 
completely  or  jpartially  between  BS  440 
and  BS  660.    I 

Extension  of  Iiiitial  Compliance  Time 

One  commetiter  states  that  the 
NPRM's  will  'iv^rreak  havoc"  on  the 
express  indusiry  and  shipping  public. 
The  commenter  states  that  it  has  no  way 
of  knowing  wken  the  effective  date  of 
the  AD  will  ba.  The  48-hour 


implementation  of  the  load  limits  will 
inevitably  result  in  serious  disruption  to 
cargo  already  booked  or  in  transit  when 
the  final  AD's  are  issued.  Several  other 
commenters  requested  120  days  after 
AD  issuance  for  interim  limits  to 
become  effective,  as  this  time  was 
necessary  to  alter  manuals,  provide 
personnel  training,  and  generally 
prepare  for  a  significantly  different 
loading  procedure.  The  FAA  concurs 
partially.  The  FAA  has  changed  the 
final  rule  to  extend  the  compliance  time 
from  48  hours  to  90  days.  The  AD 
becomes  effective  35  days  after  the  date 
of  publication  in  the  Federal  Register. 
As  requested  by  the  commenters,  this 
allows  a  total  of  125  days  for  operators 
to  make  necessary  changes  to  the  FAA- 
approved  Airplane  Flight  Manual  and 
cargo  loading  procedures. 

All  Container  Types 

Several  commenters  state  that  the 
proposed  AD  should  address  the  use  of 
all  possible  containers,  pallets,  and  the 
intermixing  of  pallets  and  containers. 
Other  commenters  followed  with 
similar  statements  about  pallets,  bulk 
loading,  oversized  cargo,  and  combi 
configurations  (i.e.,  configurations  with 
provisions  for  passenger  seating  and 
cargo  on  the  main  deck).  One  of  the 
commenters  requests  that  the  wording 
of  the  proposed  AD  be  changed  to 
contain  generafized  wording  that  would 
address  all  container  sizes,  using  a  ratio 
of  the  length  and  width  of  other 
containers  to  the  88-  by  125-inch 
container  specified  in  the  proposed  AD 
as  a  means  to  determine  the  container 
payload  limit.  The  commenter  further 
states  that  this  could  help  the 
implementation  of  the  rule.  The 
commenters  request  these  changes  to 
avoid  the  disruption  that  might  result 
from  having  to  obtain  individual 
approvals  for  each  of  the  types  of 
containers. 

The  FAA  concurs  partially.  In  light  of 
the  administrative  burden  of  approving 
individual  container  types,  the  FAA  has 
reassessed  this  proposed  requirement. 
The  FAA  recognizes  that,  except  for 
half-size  containers  (discussed  below), 
the  FAA  analysis  used  to  establish  the 
payload  limits  for  containers  measuring 
88  by  125  inches  also  is  applicable  to 
any  container  within  the  same  floor 
area.  The  reasons  are  that  the  analysis 
considered  the  effect  of  the  container 
weight  on  the  floor  structure  supporting 
the  container,  and  that  the  differences  in 
the  stresses  in  the  floor  structure 
associated  with  the  different  container 
types  are  not  sufficient  to  warrant 
different  Umits.  Therefore,  the  FAA  has 
revised  the  final  rule  to  specify  the  same 
limitations  for  container  size  codes  "A," 


"B,"  and  "C,"  as  defined  in  National 
Aerospace  Standard  (NAS)  3610,  which 
is  the  specification  referenced  in  FAA's 
Technical  Standard  Order  (TSO)  C90c 
for  carjgo  imit  load  devices  (containers). 

For  half-size  containers  (i.e.,  size  code 
"D"  or  "E"  of  NAS  3610,  or  the  FedEx 
"Demi"  container),  the  final  rule 
specifies  payload  limits  that  are  one-half 
those  for  other  containers.  Since  these 
half-size  containers  are  designed  to  be 
placed  side-by-side  across  the  fuselage, 
this  separate  limit  is  necessary  to  ensure 
proper  load  distribution  within  the  area. 
It  should  be  noted  that  paragraph  (g)  of 
the  final  rule  allows  operators  to 
establish  different  container  payload 
limits  from  those  specified  in  the  rule 
by  substantiating  that  those  limits 
provide  an  acceptable  level  of  safety. 

For  oversize  cargo,  operators  may 
apply  for  approval  of  alternative 
methods  of  comphance  in  accordance 
with  paragraph  (f)  or  (g)  of  the  AD  by 
proposing  appropriate  limitations  for 
such  cargo. 

Service  History 

One  commenter  claims  that,  for  the 
converted  727  freighters,  "successful 
flight  history  is  direct  evidence  which 
supports  [the  commenter's]  analysis 
showing  the  airplanes  to  be  safe."  The 
commenter  references  CAR  sections 
4b.202,  4b.270,  and  4b.300  to  show  that 
service  history  is  a  reliable  indicator  "to 
support  or  define  a  substantiation 
methodology." 

The  FAA  does  not  concur.  The 
requirements  of  CAR  part  4b  that  the 
commenter  references  are  related  to  the 
determination  of  the  fatigue  strength  of 
structure,  where  it  is  acceptable  to 
utilize  the  service  history  of  airplanes  of 
similar  structural  design.  However,  the 
unsafe  condition  addressed  in  this  AD 
is  not  related  to  fatigue,  but  is  the  result 
of  the  existing  floor  structure  being 
significantly  understrength.  The  only 
conclusion  that  can  be  dravtm 
analytically  from  the  accumulated  flight 
history  of  the  converted  727  freighters  is 
that  these  airplanes  have  yet  to 
encoimter  a  sufficiently  severe  gust 
condition  when  critically  loaded  with 
an  allowable  payload  configiiration  to 
cause  failure  of  the  floor  structure. 

Deflection  of  Floor  Beams 

One  commenter  states  that  the  FAA 
did  not  provide  a  reasoned  explanation 
of  the  NPRM  claim  that  "even  if  the 
floor  beams  of  the  main  cargo  deck  only 
become  deformed,  the  results  could  be 
catastrophic."  The  commenter  compares 
this  statement  to  McDonnell  Douglas 
Report  MDC-J5568,  applicable  to  Model 
DC-10  series  airplanes,  which  was 
approved  by  the  FAA  and  showed 
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significant  and  permanent  deformation 
of  the  wing. 

From  this  comment,  the  FAA  infers 
that  the  commenter  believes  that,  if  the 
wing  can  bend  safely  and  even  defonn 
permanently  when  it  has  cables/fuel 
lines,  etc.,  passing  through  the  structure, 
then  the  floor  beams  also  must  be 
capable  of  safely  deforming  or  bending. 
The  FAA  does  not  concur.  The  NPRM 
states  why  deformation  of  the  floor 
beams  could  be  catastrophic.  For  the 
"up"  load  case  analyzed  by  the  FAA, 
which  consisted  of  "up"  loads  applied 
to  the  containers  due  to  a  dowTi  gust  on 
the  airplane,  the  floor  beams  common  to 
the  forward  and  aft  locks  of  a  container 
bend  upward  due  to  the  applied  upward 
load.  The  adjacent  floor  beams 
underneath  the  containers  that  are  not 
attached  to  the  container  do  not  bend. 
If  this  deflection  relative  to  the  adjacent 
floor  beams  is  excessive,  this  could 
result  in  the  bending  and  stretching  of 
all  control  cables  and  fuel  lines  passing 
through  the  floor  beams.  Such  bending 
and  stretching  could  result  in 
uncommanded  flight  control  inputs  at  a 
critical  time  when  the  airplane  is 
subject  to  severe  gust  conditions.  In 
addition,  the  fuel  lines  located  in  the 
floor  beams  are  not  designed  to  flex  in 
the  same  manner  as  fuel  lines  located  in 
the  wring  structure  of  an  airplane  and, 
therefore,  may  crack,  bend,  or  ruptiu^. 

The  occurrence  of  either  an 
uncommanded  flight  control  input 
during  critical  flight  conditions  or  the 
rupture  of  a  fuel  line  can  be 
catastrophic.  The  McDonnell  Douglas 
report  referenced  by  the  commenter  is 
not  applicable  to  the  floor  beam 
deflections  of  a  727  converted  freighter 
since  the  fuel  lines  and  control  cables 
located  in  the  wring  of  Model  DC-10 
series  airplanes  are  specifically 
designed  to  accommodate  large  wing 
deflections  and  are  in  compliance  with 
the  applicable  regulations. 

Safety  Factor 

One  commenter  states  that  the  use  of 
a  safety  factor  as  small  as  1.5 
presupposes  very  accurate  analysis, 
knowledge  of  loads  and  material 
properties,  and  sound  engineering 
practices.  Structure  writh  negative 
margins  of  safety  of -0.63  clearly 
indicates  that  some  or  all  of  these 
suppositions  have  not  been  achieved.  In 
addition,  some  operating  conditions, 
such  as  gusts,  are  beyond  human 
control.  The  safety  factor  of  1.5,  as 
required  by  CAR  part  4b,  is  necessary  to 
maintain  the  safety  of  the  airplanes.  The 
FAA  concurs  with  the  commenter,  but 
notes  that  the  finding  of  unsafe 
condition  in  this  AD  is  based  on  the 
FAA's  determination  that  the  risk  of 


catastrophic  failure  of  the  understrength 
floor  structure  is  unacceptably  high, 
rather  than  on  a  simple  finding  of  non- 
compliance with  CAR  part  4b. 

Fore  and  Aft  Center  Of  Gravity  Shifts 

Several  commenters  objected  to  the 
FAA's  analytical  use  of  the  trapezoidal 
method  for  evaluating  shifts  in  the 
center  of  gravity  (eg)  within  a  container. 
One  commenter,  FedEx,  states  that  the 
FAA's  use  of  the  trapezoidal  shift 
results  in  impracticable — if  not 
impossible — circumstances  that  exceed 
the  requirements  of  CAR  section  4b.210. 
In  order  to  gain  a  better  understanding 
of  this  and  other  FedEx  comments,  the 
FAA  met  with  FedEx  on  September  19, 
1997,  having  first  provided  FedEx  with 
a  series  of  questions  to  be  discussed  at 
the  meeting.  (The  minutes  of  this 
meeting  are  included  in  Rules  Docket 
No.  97-NM-09-AD.)  At  this  meeting. 
FedEx  reported  that  it  had  only  recently 
obtained  a  scale  that  would  allow  it,  for 
the  first  time,  to  determine  the  actual 
locations  of  the  cg's  inside  its 
containers.  FedEx  stated  that  it  had 
weighed  and  determined  the  eg  location 
on  a  sampling  of  1 .500  containers,  but 
did  not  provide  any  data  to  the  FAA  at 
the  meeting.  In  any  case,  the  FAA  does 
not  consider  it  appropriate  to  evaluate 
only  an  operator's  average  container 
payload  when  establishing  the  safety  of 
the  affected  airplanes.  The  unsafe 
condition  determined  by  the  FAA's 
analysis  is  based  on  the  payload  weight 
and  distribution  with  which  these 
airplanes  are  currently  allowed  to 
operate. 

In  addition,  in  a  letter  dated 
November  4,  1997,  to  the  FAA  (a  copy 
of  which  has  been  placed  in  Rules 
Docket  No.  97-NM-09-AD),  FedEx 
states  that  "A  review  of  container 
weights,  quadrant  weights,  and  cg's  for 
the  'SAA'  (88-  by  125-inch)  container 
finds  no  containers  in  the  4,000  to  8,000 
lb.  range  with  a  eg  offset  greater  than 
8.67%."  However.  FedEx  did  not 
provide  data  (e.g..  the  numbers  and 
types  of  containers  reviewed;  the 
percentage  of  eg  shift  for  different 
container  weights)  to  substantiate  the 
value  of  8.67  percent.  Therefore,  the 
FAA  is  unable  to  determine  the 
significance  of  this  comment. 

FedEx  states  that  it  chose  to  use  a 
"stair  step"  or  "box"  method  to  evaluate 
the  effects  of  eg  shifts  writhin  a 
container.  FedEx  also  states  that  the 
FAA  rejected  this  method  for  use  on  the 
727  converted  fi^ighters  without  a 
reasoned  explanation. 

The  FAA  does  not  concur  with  the 
comments  regarding  the  FAA's 
methodology.  As  stated  in  the  NPRM, 
the  large  negative  margins  of  safety 


calculated  using  the  FAA's  analysis 
included  consideration  of  the  effect  of  a 
horizontal  eg  shift  of  10  percent  within 
the  container  (e.g..  8.8  inches  from  the 
geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft 
direction).  Shifts  in  eg  are  particularly 
important  in  considering  the  "up"  load 
case  because  the  container  loads  are 
applied  primarily  to  the  floor  beams  at 
the  forward  and  aft  edges  of  the 
container  where  the  container  locks  are 
located.  The  effect  of  the  eg  shift  is  to 
increase  the  loading  on  the  beam  in  the 
direction  of  the  eg  shift.  For  example,  if 
the  eg  is  shifted  aft.  the  applied  loads 
will  be  increased  on  the  floor  beam 
located  at  the  aft  edge  of  the  container. 
In  analyzing  the  effects  of  forward  or 
aft  eg  shifts,  the  FAA  employed  a 
"trapezoidal  method."  The  trapezoidal 
method  is  well  accepted  and  used  by 
both  Type  Certificate  (TC)  and  STC 
holders.  The  trapezoidal  method  is 
analogous  to  shifting  sand  in  a  box. 
With  no  eg  shift,  the  weight  of  the  cargo 
is  uniformly  distributed  across  the  base 
of  the  container.  As  the  eg  is  shifted,  the 
load  or  "sand"  is  taken  from  one  side 
and  applied  to  the  other  side.  This 
results  in  a  sloping  load  distribution, 
with  a  load  "peak"  on  one  end  of  the 
container,  and  a  load  "valley"  on  the 
other  end.  Another  acceptable  method 
for  considering  forward  or  aft  eg  shifts 
is  the  "box"  or  "stair  step"  method.  In 
this  method,  rather  than  sloping,  the 
load  "steps"  up  ft-om  a  low  level  on  one 
end.  to  a  high  level  on  the  other. 

The  FAA  does  not  concur  that  the 
trapezoidal  shift  used  in  the  FAA's 
analysis  exceeds  the  requirements  of 
CAR  section  4b.210.  For  "up"  loads  on 
the  container,  and  a  forward  or  aft  eg 
shift  (which  the  FAA  has  identified  as 
the  most  likely  critical  case),  if  the 
airplane  is  not  equipped  with  side 
vertical  restraints  (sidelocks).  the  results 
of  the  loads  analysis  are  the  same 
regardless  of  whether  the  stair  step  or 
trapezoidal  method  is  used.  Since  all 
loads  are  carried  by  the  floor  beams  that 
support  the  forward  and  aft  container 
locks,  the  loads  on  the  beams  will  be 
identical  for  any  method  that  shifts  the 
eg  a  particular  percentage  within  the 
container.  It  is  the  percentage  of  eg  shift 
that  is  important,  not  how  that  eg  shift 
was  achieved.  This  represents  the 
majority  of  the  airplanes  affected  by 
these  four  AD's.  For  those  airplanes 
equipped  with  sidelocks.  there  is  a 
maximum  difference  of  14  percent  in 
the  two  methods  for  "up"  loads,  at  the 
"peak"  of  the  trapezoid.  In 
consideration  of  the  varying  locations  of 
sidelocks  and  the  manner  in  which 
loads  are  actually  distributed  among  all 
locks,  this  difference  does  not 
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significantly  affect  the  FAA's  analysis  or 
alter  the  finding  of  the  unsafe  condition. 

The  FAA  considered  10  percent  as  the 
appropriate  amount  to  shift  the  eg 
within  the  container,  as  it  is  realistic 
and  typical  of  eg  shift  Hmitations 
contained  in  operator  weight  and 
balance  manuals.  Consideration  of  a  10 
percent  eg  shift  also  represents  an 
industry  standard  as  evidenced  by  NAS 
3610  (contained  in  the  Rules  Dockets). 
The  vast  majority  of  containers  used  by 
operators  conroly  with  this  standard. 
FedEx  has  nolj  provided  any  data  that 
indicate  that  ^10  percent  eg  shift  is 
unreasonableJor  that  show  that  the 
FAA's  use  of  i  trapezoidal  shift  is 
unrealistic.  Tl^e  data  that  FedEx 
provided  (average  container  densities 
ranging  from  t  to  18  Ib./cubic  foot) 
concern  only  ihe  average  weight  of  a 
container  usei  in  its  operations  and 
assumes  the  weight  to  be  equally 
distributed  throughout  the  container. 

FedEx  also^tates  that  the  trapezoidal 
method  resultp  in  load  distributions  that 
greatly  exceed  the  90  lb/inch  "running 
load"  (freight  payload  per  inch  of 
airplane  floor  length)  limitation 
specified  in  ti  e  FedEx  weight  and 
balance  mandal.  FedEx  states  that  the 
trapezoidal  shift  method  will  result  in 
possible  freight  densities  of  40  Ib./cubic 
foot  in  approjjimately  1/4  of  the 
container  volume.  FedEx  states  that  this 
equates  to  an  average  value  of  over  200 
Ib./inch  nmn^g  load  in  this  area  of  the 
container.  FedEx  reports  that  its  daily 
average  operational  load  density  is 
approximately  7  to  7.5  Ib./cubic  foot, 
and  on  rare  occasions  may  have  reached 
the  18  Ib./cuh  ic  foot  range;  therefore,  the 
FAA's  analysi  s  bears  no  relationship  to 
operational  reality.  (An  average  density 
of  18  Ib./cubic  foot  over  the  entire 
volume  for  th }  full-size  FedEx  container 
equates  approximately  to  a  7,920-lb. 
container,  or  i  ibout  90  Ib./inch  rurming 
load.) 

The  FAA  a<  knowledges  that,  in  its 
analysis  desciibed  in  the  NPRM,  it  was 
not  constrained  by  the  90  Ib./ruiming 
inch  limitation  specified  in  the  FedEx 
weight  and  balance  manual.  However, 
the  FAA  does  not  concur  that  this 
results  in  inaccurate  weight  limits.  The 
FAA  notes  that,  for  a  FedEx  container  at 
the  maximum  permitted  payload  of 
8,000  lbs.,  the  nmning  load  limit  is 
exceeded  even  with  no  shift  in  the 
container  eg  (38-ineh  container  width 
times  90  lbs.  per  inch  equals  7,920  lbs.). 
For  any  forwa  rd/aft  eg  shift  within  the 
container,  usi  og  either  the  trapezoidal 
or  "box"  metliod,  the  degree  to  which 
the  limit  is  ejiceeded  increases  in  direct 
relation  to  the  magnitude  of  the  eg  shift. 

In  additionl  the  FAA  reviewed 
FedEx's  loadi|ig  procedures  during  a 


visit  to  its  flight  line  at  Sea-Tac 
International  Airport,  Seattle, 
Washington,  on  February  5,  1997. 
During  this  review,  the  FAA  became 
aware  that  FedEx  neither  determines  the 
actual  eg  location  of  the  cargo  within 
each  container  nor  has  the  necessary 
equipment  at  all  of  its  loading  facilities 
to  determine  that  it  is  operating  within 
the  eg  and  running  load  limitations  of 
its  weight  and  balance  manual. 

Based  on  other  comments  received  in 
response  to  the  NPRM,  it  appears  that 
FedEx's  practice  is  not  unusual  even 
though  it  is  inconsistent  with  its  weight 
and  balance  manuals.  In  light  of  the  fact 
that,  to  the  FAA's  knowledge,  no 
operators  are  measuring  the  cg's  for  all 
containers,  and  that  a  recent  sampling 
accomplished  by  FedEx  shows  eg  shifts 
as  high  as  8.67  percent,  the  FAA 
concludes  that  use  of  10  percent  eg  shift 
in  its  analysis  is  not  only  an  appropriate 
reflection  of  industry  cargo  loading 
practice,  but  may  actually  be 
unconservative. 

Finally,  the  FAA  does  not  concur  that 
it  has  rejected  the  use  of  the  "box" 
method  proposed  by  FedEx.  FedEx  did 
not  consider  a  eg  shift  effect  in  the 
original  substantiation  documentation 
for  its  original  STC  design,  but  later 
proposed  to  employ  a  "box"  method 
used  by  McDonnell  Douglas  for  the 
certification  of  a  DC-10  freighter 
(submitted  by  FedEx  as  a  comment 
during  the  first  comment  period  in 
Appendix  2,  Report  97-028,  Revision 
I/R,  dated  April  1,  1997).  After  review 
of  this  method,  the  FAA  accepted  it  in 
a  meeting  with  FedEx  on  April  29, 1997. 
The  basis  for  this  acceptance  is  that  it 
provides  an  acceptable  level  of 
conservatism  in  the  absence  of  more 
rational  data  to  predict  the  eg  within  a 
container.  As  discussed  above,  the  use 
of  the  "box"  method  does  not 
significantly  affect  the  FAA's  analysis  or 
alter  its  finding  of  an  unsafe  condition. 

FAA's  Methodology 

Boeing  states  that  the  FAA's  analysis 
is  similar  to  that  used  by  Boeing  for 
initial  certification  of  Model  727  series 
airplanes.  However,  Boeing  also  states 
that  while  the  analysis  is  conventional, 
some  of  the  assumptions  made  are  not 
typical  of  industry  practice  for  the  floor 
beam  analysis  and  are  conservative 
relative  to  the  original  certification 
practice  of  Boeing,  with  respect  to 
trapezoidal  loading  and  credit  for 
pressiuization.  Boeing  states  that,  when 
it  evaluates  eg  offsets  in  containers,  it 
uses  the  stepped  rectangular  or  "box" 
method  to  determine  eg  shifts. 

The  FAA  concurs  partially.  As 
explained  previously,  the  trapezoidal 
loading  assumption  is  nominally  more 


conservative  than  the  stepped 
rectangular  or  "box  method."  For  the 
"up"  load  case,  this  nominal  difference 
only  affects  those  airplanes  with 
sidelocks.  In  any  case,  this  difference 
does  not  significantly  affect  the  FAA's 
analysis  or  alter  its  finding  of  an  unsafe 
condition. 

The  FAA  does  not  concur  that  its 
analysis  is  inappropriately  conservative 
because  it  considered  zero  fuselage 
pressurization.  Fuselage  pressurization 
tends  to  provide  an  increase  in  floor 
beam  load  carrying  capability  because 
the  pressurized  fuselage,  to  which  the 
ends  of  the  floor  beams  are  attached, 
pulls  outward  on  the  ends  of  the  floor 
beams,  which  makes  the  floor  beams  act 
stiffer.  Severe  gust  conditions,  such  as 
microbursts,  may  be  encountered  at  low 
altitudes  when  the  fuselage  is  not 
pressurized;  therefore,  it  is  realistic  to 
consider  those  conditions.  Even  with 
credit  for  fuselage  pressurization,  the 
FAA's  conclusion  would  be  unchanged 
because  the  pressurization  effects  do  not 
significantly  affect  the  substantial 
negative  margins  of  safety  found  as  a 
result  of  the  analysis.  Furthermore,  CAR 
section  4b.216(c)(l)  requires  that  "The 
airplane  structure  shall  have  sufficient 
strength  to  withstand  the  flight  loads 
combined  with  pressure  differential 
loads  from  zero  up  to  the  maximum 
relief  valve  setting." 

Another  commenter,  FedEx,  states 
that  the  FAA's  analytical  techniques  are 
too  conservative  and,  therefore,  result  in 
artificially  low  payload  numbers 
(container  weights)  for  the  727 
converted  freighters.  The  FAA  does  not 
concur.  The  FAA  reviewed  the 
substantiating  data  submitted  for  the 
original  certification  of  FedEx's  727 
freighter  conversion  STC  and  found  that 
this  data  package  lacked  any  stress 
analysis  substantiating  the  floor 
structure.  Lacking  this  data,  the  FAA 
reviewed  the  analytical  methods  used 
by  others  in  industry.  The  FAA 
determined  that  other  industry 
analytical  methods  for  cargo  systems 
used  conservative  overlapping 
assumptions  to  ensure  that  the  design 
resulted  in  a  safe  product  that  complied 
with  CAR  part  4b.  The  FAA's  decision 
to  use  these  methods  to  perform  an 
analysis  of  the  floor  structure  of  the 
affected  727  converted  fi^ighters  is 
consistent  with  industry  standard 
practices. 

One  commenter  expresses  concern 
over  the  methods  utilized  in  the 
structural  substantiation  of  floor  beam 
loads  in  the  documentation  contained  in 
these  Rule  Dockets,  although  the 
commenter  did  not  identify  a  basis  for 
the  concern.  The  commenter  states  that 
over  the  course  of  the  last  two  decades 
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it  has  developed  stringent  methods  for 
acciu'ately  predicting  cargo  induced 
loads  in  airplane  structure.  The 
commenter  requests  that  the  FAA 
consider  these  methods  in  perfonning 
its  evaluations.  The  commenter 
submitted  data  regarding  its  analytical 
methodology  used  in  development  of 
numerous  STC  approvals  of  cargo 
handling  systems. 

The  FAA  has  reviewed  the 
commenter's  methods  and  considers 
that  this  methodology  utilized 
conservative,  overlapping  assumptions 
to  "bracket"  unknown  variables  and 
utiUzed  a  trapezoidal  distribution  of 
cargo  in  defining  its  eg  offsets.  The  FAA 
agrees  that  these  are  appropriate 
methods  for  determining  loads  for  cargo 
floor  structure  and  are  consistent  with 
those  employed  by  the  FAA.  These 
methods  result  in  conclusions  that  are 
consistent  with  the  FAA's  findings  that 
the  floor  structure  addressed  by  these 
AD's  presents  an  unsafe  condition. 
Further,  the  FAA  notes  that  these 
conclusions  are  consistent  with  those 
derived  from  other  methods  commonly 
used  in  industry. 

Boeing  addresses  the  statement  in  the 
FAA's  analysis  of  the  floor  beam 
allowables  (contained  in  the  Rules 
Dockets)  that  the  analysis  is  "partial" 
and  "unconservative."  Boeing  states 
that,  for  the  "down"  load  case  (i.e., 
"down"  loads  apphed  to  the  container), 
the  FAA's  analysis  is  sufficiently 
conservative  for  the  following  reasons: 
(1)  the  critical  section  selected  for 
analysis  reflects  the  worst  case  hole-out 
situation:  (2)  all  significant  (down]  load 
cases  were  dealt  with;  (3)  the  critical 
section  analyzed  would  have  no 
degradation  of  [safety]  margins  because 
of  secondary  bending  effects;  and  (4)  the 
critical  section  analyzed  has  no  shear  on 
it  by  first  principles  and,  therefore,  any 
shear  interaction  effects  should  be 
small. 

The  FAA  concurs  with  the 
commenter's  statement;  however,  the 
FAA  notes  that  this  statement  was 
carefully  limited  to  apply  to  "the  down 
load  case  being  considered"  and  does 
not  address  all  load  cases,  the  actual 
strength  of  the  floor,  or  the  floor  beam 
as  a  whole. 

The  FAA  does  not  concur  that  the 
commenter's  statement  is  valid  for  all 
load  cases  and  all  floor  beam  structure. 
The  FAA's  statement  that  the  analysis  is 
"partial"  and  "unconservative"  relates 
to  the  fact  that  there  are  many  floor 
beams,  several  with  differing  applied 
loads,  load  carrying  capabiUties,  and 
critical  cross-sections.  As  a  result,  the 
FAA's  analysis  could  not  be  considered 
complete  (therefore  partial),  nor  could 
the  FAA  state  that  it  had  accounted  for 


all  effects,  which  may  result  in  yet 
higher  stress  levels  and  larger  negative 
margins  of  safety  (therefore 
unconservative). 

One  commenter  states  that  the 
standard  being  pursued  by  the  FAA  for 
the  converted  727  freighter  includes  all 
known  theoretical  possibilities,  plus  an 
additional  safety  factor  of  indeterminate 
size.  The  commenter  refers  to  a 
statement  in  the  NPRM  that  "airplanes 
may  encounter  severe  turbulence  that 
exerts  wind  gust  forces  beyond  the 
critical  case  forces  of  CAR  part  4b 
*  *  *"  as  implying  that  the  FAA  is 
imposing  standards  beyond  that  of  CAR 
part  4b. 

The  FAA  does  not  concur.  The  FAA's 
analysis  of  the  converted  727  freighter 
floor  beams  was  accomplished  using  the 
standards  identified  in  CAR  part  4b.  No 
new  standard  is  being  applied  to  these 
airplanes.  The  commenter  has  taken  the 
NPRM  statement  out  of  context.  The 
FAA's  reference  to  gusts  that  exceed 
CAR  part  4b  critical  load  cases  is  in  a 
portion  of  the  NPRM  that  addresses  the 
basis  for  the  retention  of  the  1.5  factor 
of  safety,  which  is  required  by  CAR 
section  4b.200(a).  This  factor  is  used  to 
protect  the  airplane  from  failure  when 
experiencing  limit  load,  the  highest 
expected  actual  in-flight  loading,  and 
other  unknowm  situations. 

As  stated  in  the  NPRM,  interested 
parties  had  requested  that  the  FAA 
eliminate  the  safety  factor  during 
preparation  of  the  NPRM,  which  would 
allow  higher  payloads.  The  statement 
that  the  commenter  characterizes  as 
implying  "new  standards,"  and  a  safety 
factor  of  "indeterminate  size,"  was 
simply  a  discussion  of  the  existing  level 
of  safety  established  by  the  CAR  part  4b 
standards  (this  airplane  was  originally 
certificated  to  those  standards  over  30 
years  ago). 

One  commenter  quotes  from  CAR 
section  4b.210  that  the  analysis  must  be 
conducted  using  "any  practicable 
distribution  of  disposable  loads."  The 
commenter  states  that  the  loading 
scenarios  the  FAA  uses  are  much  higher 
than  the  maximum  [loading] 
experienced  in  actual  service.  Several 
other  commenters  characterize  the 
FAA's  assumptions  and  analysis  as 
"ultra  conservative." 

The  commenters  appear  to  have 
misinterpreted  the  referenced  CAR 
section  4b. 210.  The  word  "practicable." 
which  means  possible  to  put  into 
practice,  appears  to  be  read  as- 
"practical."  Subpart  C  of  CAR  part  4b 
requires  that  analysis  be  conducted  for 
conditions  (e.g.,  critical  altitude,  critical 
load,  or  maximum/minimum  weight) 
that  are  possible;  Subpart  C  is  not 
restricted  to  normal,  average,  or 


practical  conditions.  Designing 
airplanes  to  withstand  only  average 
loads  would  result  in  a  greater  potential 
for  catastrophic  failures  whenever  those 
loads  are  exceeded. 

Boeing  Data 

FedEx  states  that  none  of  Boeing's 
analysis  for  the  affected  727  airplanes 
provides  any  baseline  for  comparison  of 
the  unit  load  device  (ULD)  eg  shifts, 
container  load  distribution,  or  other  key 
methodologies.  The  FAA  does  not 
concur.  As  a  check  to  verify  that  its 
analysis  was  generally  correct,  the  FAA 
examined  some  of  the  type  certification 
data  that  Boeing  had  submitted  prior  to 
certification  of  727  passenger  and 
freighter  airplanes.  The  Boeing  data 
verified  the  FAA's  analysis  in  the 
following  two  significant  respects: 

1.  Boeing's  stress  analysis  that 
established  allowable  floor  beam 
strength  for  the  passenger  version  was 
entirely  consistent  with  the  FAA's  stress 
analysis;  and 

2.  Boeing's  loads  analysis  for  the 
freighter  version,  while  using  a  different 
methodology  from  that  used  by  the 
FAA,  would  result  in  substantial 
negative  margins  of  safety  for  passenger 
floor  structure  when  carrying  8.000-lb. 
containers. 

In  accordance  with  CAR  part  4b, 
Boeing's  analysis  of  the  727  freighter 
considered  all  aspects  of  cargo  loading, 
including  eg  offsets,  load  distribution, 
and  multiple  other  facets.  It  should  be 
noted  that  Boeing  found  it  necessary  to 
substantially  strengthen  the  floor 
structure  for  its  freighter  version  in 
order  to  carry  the  same  payloads 
currently  allowed  by  the  subject  STC's 
and  remain  in  full  compliance  with 
CAR  part  4b. 

FedEx's  Analysis 

In  support  of  its  position  that  there  is 
no  unsafe  condition,  FedEx  states  that  it 
has  used  a  rational,  conservative 
analytical  approach  for  determining  that 
the  cargo  floor  structure  is  safe,  which 
has  not  been  accepted  by  the  FAA. 
Specifically,  FedEx  references 
individual  floor  beam  analysis  and  tests 
conducted  with  combinations  of  loads, 
offsets,  container  positioning,  airplane 
weight,  and  flight  maneuvers  that  create 
conditions  exceeding  any  that 
statistically  will  occur. 

The  FAA  does  not  concur.  Except  for 
the  lateral  floor  beams  over  the  8G-inch 
long  wheel  well  area,  which  is 
discussed  below  under  the  heading 
"Data  Showing  Floors  to  be  Safe," 
FedEx  has  not  yet  submitted  a  complete 
analysis  of  the  floor  sUucture,  or  of  a 
single  floor  beam.  The  vests  that  have 
been  run  to  date  are  of  limited  relevance 
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as  discussed  under  the  heading 
"FedEx's  Tests."  Further,  as  discussed 
previously,  the  FAA  also  does  not 
concur  that  the  unsafe  condition  is  so 
improbable  thpt  it  should  not  be 
addressed.      : 

FedEx  stated  that  the  statement  in  the 
NPRM  that  thi  FAA  used  commonly 
accepted  analytical  methods  in  its 
structural  analysis  is  misleading 
because  it  fail^  to  address  other 
"commonly  accepted  analytical 
methods. "  In  particular,  FedEx 
references  the  FAA's  use  of  a  pinned 
end  column  fiedty  coefficient  ("c")  of 
1.0,  and  in  contrast  points  out  that  a  "c" 
of  2.58  is  used  in  an  example  problem 
contained  in  '  Analysis  and  Design  of 
Flight  Vehicl^  Structures"  by  E.F. 
Bruhn.  FedExl considers  this  example 
problem  to  be  analogous  to  a  floor  beam 
lower  cap  analysis.  FedEx  states  that 
other  alternative  analytical  methods 
(such  as  BruhJi)  result  in  a  significant 
increase  in  allowable  loads  for  the  floor 
beams  (therefore  potentially  higher 
allowable  conitainer  weights),  but  these 
methods  hava  been  rejected  by  the  FAA 
as  inapplicab^  to  the  converted  727 
freighters,  ev^  though  they  have  been 
accepted  previously  by  the  FAA  on 
other  certification  efforts. 

The  FAA  dlies  not  concur.  The 
selection  of  this  coefficient  can  have  a 
significant  effect  on  the  determination 
of  the  allowable  payloads.  A  low 
column  fixity Icoefficient  of  1.0  means 
that  the  ends  of  the  beam  are  "pinned" 
(i.e.,  free  to  rotate  or  move  like  a  hinge). 
A  column  fixity  coefficient  of  4.0  means 
that  the  ends  pf  the  beam  are  fully 
"fixed"  (i.e..  linable  to  rotate  or  move 
for  any  appliejd  load).  The  FAA's 
analysis  uses  ^  "pin  end  coefficient" 
because  it  represents  the  airplane 
structure.  As  ttated  previously,  the 
FAA's  analyses  considered  the  "up" 
load  case  to  b^  the  most  likely  critical 
case.  For  this  jload  case,  the  lower 
horizontal  mdmber  or  "chord"  of  the  "I" 
shaped  floor  Beam  will  be  in 
compression  fnd,  therefore,  will  behave 
in  the  same  nianner  as  a  column  under 
compression.  It  will  be  free  to  rotate  or 
move  like  a  hinge,  not  fixed  as  a  higher 
fixity  coefficient  would  suggest. 

FedEx's  proposed  "c"  coefficient  of 
2.58  does  not  lappear  in  any  of  its 
analysis  in  support  of  its  comments  to 
the  NPRM.  Al  the  September  19 
meeting,  Fedllx  stated  that  it  did  not  use 
the  2.58  valm  in  any  of  its  analyses 
submitted  in  ts  comments.  FedEx  also 
stated  at  the  meeting  that  the  2.58  value 
was  merely  as  illustration  of  a  fixity 
coefficient  th>t  could  be  found  in  the 
Bruhn  handbook  for  a  similar  problem. 
Nevertheless.  FedEx  maintained  at  that 
meeting  that  ]  t  estimates  the  true  value 


of  "c"  is  in  excess  of  1.2,  and  may  be 
as  high  as  2.58.  although  FedEx  did  not 
provide  any  data  to  the  FAA  to  show 
that  a  "c"  of  2.58  would  be 
representative  of  the  structure. 

In  addition,  in  FedEx's  analysis 
submitted  to  the  NPRM.  FedEx  used  a 
"c"  value  of  1.2.  (Document  97-021, 
initial  release,  dated  February  28.  1997, 
submitted  to  the  NPRM  (Rules  Docket 
No.  97-NM-09-AD)  as  Appendix  1 
during  the  first  comment  period). 
However,  in  a  later  version  of  the  same 
document,  FedEx  also  used  a  "c" 
coefficient  of  1.01  (Document  97-021. 
dated  March  24. 1997,  but  designated  as 
the  initial  release  of  the  document,  as 
well),  submitted  to  the  FAA  for  review 
on  April  7.  1997.  The  FAA  has 
determined  that  there  is  essentially  no 
difference  between  1.00  and  1.01  for  a 
column  end  fixity  coefficient.  Therefore, 
the  FAA  concludes  that  the  more  recent 
data  submitted  by  FedEx  is  consistent 
wdth  the  value  of  1.0  for  the  column 
fixity  coefficient  used  in  the  FAA's 
analysis. 

FedEx  states  that  it  has  submitted 
reports  to  the  Seattle  Aircraft 
Certification  Office  (AGO)  that  employ 
assumptions  that  were  used  by  Douglas 
Aircraft  Company  and  were  accepted  by 
the  Los  Angeles  ACO  for  the  original 
certification  of  the  Model  DC-10 
airplane.  FedEx  also  states  that  the  Los 
Angeles  ACO's  earlier  approval  of  the 
assumptions  used  in  the  Model  DC-10 
analysis  affirms  that  it  is  using  an 
appropriate  method  to  substantiate  the 
integrity  of  its  converted  727  freighters. 
FedEx  states  that  the  FAA  has  not 
explained  how  the  methodology  can  be 
accepted  by  the  Los  Angeles  ACO  and 
not  accepted  by  the  Seattle  ACO. 

The  FAA  acknowledges  that  use  of 
the  particular  assumption(s)  referenced 
in  the  DC-10  analysis,  if  applicable  to 
FedEx's  727  analysis,  may  allow  higher 
container  weights  than  those  specified 
in  the  proposed  AD. 

The  FAA  does  not  concur  with  the 
commenter's  statements.  For  many 
certification  projects,  it  has  been 
acceptable  to  use  a  particular 
assumption  which  may  not  be 
conservative,  provided  that  there  are 
other  quantifiable  assumptions  used 
which  account  for  the  lack  of 
conservatism  and  result  in  the  overall 
design  being  conservative  and  in 
compliance  with  CAR  part  4b. 
Therefore,  an  unconservative 
assumption  used  as  part  of  a  particular 
approved  methodology  is  not  equally 
acceptable  for  another  methodology 
without  ensuring  that  the  lack  of 
conservatism  is  accounted  for  elsewhere 
in  the  methodology  and  that  the  overall 
design  is  conservative. 


At  the  July  24. 1997,  meeting  with 
FedEx,  an  FAA  representative  from  the 
Los  Angeles  ACO  stated  that  it  was  the 
responsibility  of  FedEx  to  demonstrate 
that  the  analytical  assumptions  and 
methodologies  used  on  the  DC-10  were 
conservative  for  the  Boeing  727.  To 
date.  FedEx  has  not  made  that 
demonstration.  During  the  September  19 
meeting  with  FedEx,  the  FAA  asked 
FedEx  if  it  had  used  the  entire  analytical 
methodology  that  was  used  for  the  DC- 
10.  FedEx  replied  that  it  had  not. 
Therefore,  the  FAA  does  not  agree  that 
the  two  ACO's  have  been  inconsistent. 

FedEx  states  that  neither  it  nor  the 
FAA  has  a  complete,  acciu'ate  model 
which  objectively  demonstrates  the 
actual  performance  of  the  vast  array  of 
the  TSO  and  STC  ULD's  in  any  one  of 
the  hundreds  of  individual  airplane 
cargo  positions  and  latch  configurations 
of  in-service  airplanes.  The  FAA 
concurs  that  there  is  no  accurate  model 
which  demonstrates  the  actual  loads 
input  into  the  structure  of  the  727 
converted  freighters  for  the  myriad  of 
possible  configurations.  However,  an 
analysis  using  conservative  overlapping 
(or  enveloping)  assumptions  can  be 
performed  to  show  the  design  is  safe  for 
the  proposed  usage  and  is  in 
compliance  with  CAR  section  4b.200(c). 
This  approach  has  been  successfully 
used  by  aerospace  companies  for  many 
years  and  is  acceptable  to  the  FAA. 

FedEx's  Tests 

FedEx  states  that  three  tests 
(descriptions  follow)  indicate  that  the 
floor  structure  of  the  existing  main  cargo 
deck  is  in  compliance  with  CAR  part  4b 
when  supporting  existing  weight  limits 
of  the  weight  and  balance  manual. 

1.  Inverted  Container  Test.  FedEx 
states  that  it  has  conducted  an  inverted 
container  test  that  demonstrates  that  its 
existing  sidelocks  are  effective  in 
carrying  35  to  40  percent  of  the 
container  load.  The  test  report  is 
contained  in  Appendix  9  (Report  97- 
048,  Revision  I/R.  dated  May  5, 1997)  of 
FedEx's  comments  to  the  NPRM  (Rules 
Docket  No.  97-NM-09-AD)  during  the 
initial  comment  period.  FedEx  also 
states  that  these  results  show  that  the 
FAA's  estimation  that  the  sidelocks 
carry  20  percent  of  the  container  load  is 
far  too  conservative. 

The  FAA  infers  that  FedEx  considers 
that  the  FAA's  estimation  that  20 
percent  of  the  total  container  load  is 
carried  by  all  sidelocks  (10  percent  per 
side)  is  conservatively  low  since  this 
results  in  80  percent  of  the  total  load 
being  carried  by  the  locks  attached  to 
the  main  deck  floor  beams.  Because 
FedEx's  inverted  container  test  showed 
that  35  to  40  percent  of  the  container 
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load  was  carried  by  the  sidelocks 
(approximately  20  percent  per  side),  60 
to  65  percent  of  the  total  load  would  be 
carried  by  the  locks  attached  to  the  main 
deck  floor  beams. 

FedEx  states  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  FAA  does  not  concur 
that  FedEx's  testing  has  shown  that 
sidelocks  are  35  to  40  percent  effective 
because  the  testing  does  not  address  all 
container  types,  eg  shifts,  and  all 
container  positions  on  the  airplane.  The 
FAA  estimated  that  the  sidelcKdcs  are  20 
percent  effective  based  on  current 
industry  methods,  as  used  in  TC  and 
STC  programs.  To  date,  industry,  with 
the  exception  of  this  test  by  FedEx,  has 
little  or  no  data  showing  the  exact 
distributions  of  actual  sidelock  load 
percentages.  Therefore,  enveloping 
assumptions  and/or  conservative 
analytical  methodologies  have  been 
consistently  used  by  various 
manufactiuers  to  show  compliance  with 
CAR  sections  4b.200(c).  4b.210,  and 
4b.359,  to  which  these  STC's  also  were 
certified.  This  approach  has  previously 
obviated  the  need  to  determine  the  exact 
load  distributions  to  each  lock  for  the 
various  container  types  used  by 
operators. 

Several  commenters  point  out  that 
there  is  a  vast  array  of  different  types  of 
containers  and  other  ULD's  used  by  the 
affected  operators.  This  includes  a  wide 
range  of  construction,  shapes,  and 
materials.  Some  ULD's  look  like  boxes; 
others  look  like  flat  pallets  or  "cookie 
sheets."  These  differences  significantly 
affect  the  distribution  of  loads  to  all 
locks  when  subjected  to  "up"  loads  on 
the  container.  Although  FedEx's 
airplanes  that  have  been  modified  in 
accordance  with  the  affected  STC's 
predominantly  haul  the  full-size  or 
"SAA"  container,  and  the  half-size  or 
"Demi"  container,  FedEx  reported  at  the 
September  19  meeting  with  the  FAA 
that  its  modified  727's  haul  other  kinds 
of  containers,  such  as  flat  pallets,  when 
necessary. 

For  these  reasons,  the  FAA's  analysis 
used  to  determine  the  maximum  safe 
payload  limits  for  operations  must 
conservatively  accoimt  for  any  of  the 
currently  permitted  container  types. 
CAR  section  4b.359  requires  that 
"each  cargo  and  baggage  compartment 
be  designed  for  the  placarded  maximum 
weight  of  contents  and  the  critical  load 
at  the  appropriate  maximum  load 
factors  co.rresponding  to  all  specified 
flight*  *  *  conditions  *  *  *."CAR 
section  4b.210  requires  that  "flight  load 
requirements  shall  be  complied  with 
*  *  *  at  all  weights  fi-om  the  design 


minimum  weight  to  the  maximum 
weight  appropriate  to  each  particular 
flight  condition,  with  any  practicable 
distribution  of  disposable  load  (mass 
load)  within  the  prescribed  operating 
limitations  stated  in  the  Airplane  Flight 
Manual."  CAR  section  4b.200(c) 
requires  that  "all  loads  [force  loads] 
shall  be  distributed  in  a  manner  closely 
approximating,  or  conservatively 
representing  actual  conditions." 

Therefore,  in  order  to  show 
comphance  with  the  applicable 
regulations,  either  the  distribution  of  the 
container  loads  to  latches  used  to 
analyze  the  floor  beam  structiu^  must  be 
accurately  determined  for  all  container 
types  used,  or  conservative  assumptions 
must  be  used  considering  all  practicable 
distribution  of  cargo  loads.  Finally,  the 
floor  structiue  must  be  strong  enough  to 
carry  the  maximum  weight  at  the 
critical  cargo  load  distribution  at  the 
appropriate  maximum  applied  loads. 

As  stated  previously,  me  FAA's 
analysis  in  the  NPRM's  identifies  one  of 
several  possible  critical  load  cases — ^that 
of  a  large  gust  pushing  the  airplane 
down,  wUch  causes  "up"  loads  on  two 
adjacent  containers.  On  all  of  the 
affected  STC's,  adjacent  containers 
share  the  same  set  of  container  locks  at 
the  forward  and  aft  edges,  and  these 
locks  are  attached  to  the  floor  structure. 
This  condition  results  in  the  loads  for 
both  containers  being  concentrated  on 
isolated  floor  beam(s)  at  the  location  of 
the  locks. 

A  "typical"  full-size  (88-by  125-inch) 
container  is  an  enclosed  box  with  two 
sides  ctuved  to  match  the  rounded 
contour  of  the  airplane  fuselage,  a  fully 
or  partially  removable  front  side  (i.e.,  a 
door),  and  a  fixed  or  rigid  back  wall. 
Because  of  the  design  of  a  typical 
container,  the  back  wall  tends  to  carry 
the  majority  of  the  load  (the  curved 
sides  and  removable  front  are  not  as 
effective  in  supporting  an  "up"  load  as 
the  rigid  back  wall).  A  different  type  of 
ULD,  a  flat  pallet,  wath  netting  to 
restrain  the  cargo,  distributes  the  loads 
to  the  container  locks  very  differently 
than  the  88-  by  125-inch  container.  The 
net  tends  to  distribute  the  load  more 
uniformly  around  the  pallet  edges. 
The  rational  basis  for  the  FAA's 
analysis  is  illustrated  by  the  following 
two  examples  of  container/ULD 
arrangements  that  result  in  load 
distributions  to  the  floor  beams  which 
approach  or  exceed  the  80  percent 
estimate  used  by  the  FAA  (i.e.,  the 
converse  of  the  estimate  that  20  percent 
of  the  load  is  carried  by  the  sidelocks). 
These  two  examples  assume  maximum 
allowable  ULD  payloads  of  8,000  lbs. 
using  config\u-ations  that  are  permitted 
for  all  of  these  STC's. 


Example  1:  Back-to-Back  ConUiners.  Based 
on  the  data  from  FedEx's  inverted  container 
test  with  an  "SAA"  container  facing  (door 
side)  forward,  43  percent  of  the  total  load 
was  carried  by  the  locks  on  the  back  side  of 
the  container.  If  two  containers  of  equal 
weight  are  placed  back  to  back,  the 
equivalent  of  86  percent  of  the  total  load  of 
one  container  would  be  placed  on  the  floor 
beam(s)  at  the  interface  (43  percent  plus  43 
percent). 

Example  2:  Container  and  Flat  Pallet. 
Using  the  test  data  for  the  inverted  container 
test,  43  percent  of  the  load  would  be  carried 
by  the  back  wall.  A  flat  pallet  ("cookie 
sheet")  placed  just  aft  of  this  container  in  a 
cargo  position,  which  has  four  sidelocks  on 
each  side,  will  place  approximately  28 
percent  of  the  total  load  on  the  front  side  of 
the  "cookie  sheet"  [as  discussed  previously, 
the  net  on  the  flat  pallet  tends  to  disU-ibute 
the  load  equally  to  all  sides  of  the  sheet,  and 
since  there  are  five  locks  each  on  the  floor 
beam(s)  supporting  the  front  and  back  side  of 
the  sheet,  and  four  on  each  side,  5/18  (or  28 
percent  of  the  total  load)  will  be  on  the  front 
side).  This  results  in  a  total  of  71  percent  (43 
percent  plus  28  percent)  of  the  maximum 
ULD  payload,  being  placed  on  the  floor 
beam(s)  between  these  two  ULD's. 

These  two  examples  of  the  many 
possible  loading  configurations 
illustrate  the  reasonableness  of  the 
FAA's  estimation  that  80  percent  of  the 
maximum  allowable  container  payload 
could  be  concentrated  on  the  floor 
beam(s)  at  the  interface  between  two 
adjacent  containers. 

In  addition,  the  FAA  has  other 
concerns  with  FedEx's  inverted 
container  test.  First,  the  effects  of  a 
critical  eg  shift  within  the  container 
were  not  tested.  As  tested  by  FedEx,  the 
back  wall  of  the  container  carried  43 
percent  of  the  load  with  a  zero  percent 
eg  shift  (i.e.,  the  eg  of  the  container  was 
at  its  geometric  center).  As  discussed 
previously,  this  is  impractical  to  achieve 
in  actual  operations.  If  the  eg  had  been 
shifted  towards  the  back  wall  of  the 
container,  the  load  at  the  back  wall  of 
the  container  would  have  been  higher 
than  the  43  percent  noted  previously. 

It  should  be  noted  that  the  FedEx  test 
plan  submitted  to  the  FAA  in  May  1997 
(Appendix  4  of  FedEx's  comment  to 
Rules  Docket  No.  97-NM-09-AD 
submitted  during  the  initial  comment 
period;  Document  97-034,  dated  May  6, 
1997)  listed  aft  eg  shift  load  cases  on 
page  9  of  that  plan.  However,  these 
critical  load  cases  were  not  tested 
because  the  actual  test  (described  in 
Appendix  9)  had  taken  place  in 
accordance  with  an  earlier  test  plan. 
Document  97-023  (which  is  referenced 
in  Appendix  9).  This  was  confirmed  by 
FedEx  at  the  September  19  meeting. 
A  second  concern  with  the  FedEx 
inverted  container  test  is  that  the 
container  was  tested  in  a  fixture  in 
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which  the  loi:k  locations  were 
representative  of  only  one  cargo 
position  on  t]  le  airplane.  There  are 
typically  a  maximum  of  8  to  12 
containers  that  may  be  carried  on  the 
main  deck,  d  spending  on  the 
configuratior  of  the  airplane.  Sidelocks 
are  evenly  spaced  along  the  fuselage, 
and  different)  cargo  container  positions 
result  in  either  four  or  five  sidelocks 
along  the  cor  tainer  side  edges.  For  these 
reasons,  a  vaiety  of  locations  should  be 
tested  to  dete  rmine  the  critical  load  case 
for  the  floor  beams. 

A  third  coicem  is  that  FedEx  tested 
cargo  positicn  5  on  the  727-200  with 
the  door  of  tl|e  container  on  the  aft  side 
of  the  cargo  position.  This  orientation  is 
opposite  of  how  FedEx  reports  that  the 
"SAA"  containers  are  usually  placed  in 
its  airplanes.]  This  orientation  of  the 
container  in  the  test  fixture  resulted  in 
a  sidelock  being  within  4  inches  of  the 
back  wall  of  the  container.  The  distance 
from  the  frorjt  wall  of  the  container  to 
the  nearest  sidelock  was  23.5  inches. 
Due  to  this  Ivge  distance,  or 
"overhang,"  and  the  flexibiUty  of  the 
"SAA"  cont4iner,  the  nearest  sidelock 
to  the  front  v^all  on  each  side  of  the 
container  together  carried  32  percent  of 
the  total  test  load.  If  the  container  had 
been  placed  (n  the  fixture  with  the  door 
on  the  front  iide  of  the  cargo  position, 
such  that  thej  back  wall  of  the  container 
had  a  23.5-iii:h  "overhang,"  or  was  in 
one  of  the  several  other  cargo  positions 
possible  whith  have  greater  than  a  4- 
inch  "overhang"  to  the  backwall  of  the 
container,  the  loads  on  the  container 
back  wall  (which  are  carried  by  the  floor 
beams)  would  have  been  significantly 
higher.  I 

Finally,  it  is  important  to  note  that 
FedEx  has  provided  no  analysis  of  the 
floor  beam  stjnacture  showing  that  the 
large  negativfe  margins  of  safety  are 
resolved  based  on  its  assertion  that  35 
to  40  percen^  of  the  container  load  is 
distributed  to  the  sidelocks.  The  load 
distribution  is  only  part  of  the  answer; 
the  load  distribution  must  be  used  in  a 
stress  analysis  to  develop  data 
identifying  stresses  in  the  structiural 
members.      I 

The  FAA  doncurs  that,  in  principal, 
testing  of  containers  using  a  fixture  such 
as  that  used  py  FedEx,  if  it  represents 
the  most  advterse  case  of  "overhang"  for 
the  back  wall  for  all  appUcable  cargo 
positions,  and  if  it  shifts  the  container 
eg  to  the  most  adverse  position,  will 
produce  conservative  results  for  the 
latches  common  to  the  floor  beams,  for 
the  containei  type  tested.  The  results 
will  be  const  rvative  because  of  the 
flexibility  of  the  floor  beams,  relative  to 
the  stiff  beh^ior  of  the  test  fixtiu^.  The 
degree  of  conservatism  is  unknown  to 


the  FAA  and  has  not  been  demonstrated 
by  FedEx. 

FedEx,  in  its  test,  did  not  consider  all 
practicable  load  distributions  nor 
estabUsh  the  critical  case  considering  an 
adverse  aft  eg  shift  and  sidelock 
location.  FedEx  tested  only  those 
containers  or  ULD's  that  it 
predominantly  uses,  but  not  all  the 
types  that  it  actually  uses  in  service; 
therefore,  it  is  impossible  to  draw  broad 
conclusions  about  the  behavior  of  many 
different  container  types,  applicable  to 
all  cargo  positions,  or  the  degree  of 
conservatism  introduced  by  floor  beam 
flexibility  from  its  limited  testing. 

Therefore,  the  FAA  concludes  that  the 
35  to  40  percent  distribution  of  the  "up" 
load  to  the  sidelocks  used  by  FedEx  is 
artificially  high.  The  FAA  does  not 
concur  that  the  data  "Container  Test," 
documented  in  Appendix  9, 
demonstrate  that  the  conmienter's 
existing  sidelocks,  in  general,  are 
effective  in  reacting  35  to  40  percent  of 
the  container  load,  or  that  the  tests 
"indicate  that  the  floor  structure  of  the 
existing  main  cargo  deck  is  in 
compliance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits."  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect. 

2.  Single  "I"  Beam  Test.  FedEx  states 
that  it  performed  a  floor  beam  test  on  a 
conservative  representation  of  an 
unmodified  passenger  floor  beam.  This 
test  is  documented  in  Appendix  8  of 
FedEx's  submittal  to  Rules  Docket  No. 
97-NM-09-AD  (FedEx  Engineering 
Report  97-049,  Revision  1/R,  dated 
August  15,  1997),  and  the  additional 
data  is  contained  in  Appendices  10 
(FedEx  Floor  Beam  Test,  Wyle  Lab)  and 
11  (FedEx  Floor  Beam  Test  Videotapes). 

FedEx  also  states  that  this  test  showed 
a  lower  floor  beam  chord  compression 
allowable  in  excess  of  60  ksi  (60,000  lbs. 
per  square  inch)  just  prior  to  failure  of 
the  floor  beam.  FedEx  states  that  this 
value  controverts  the  FAA's  calculation 
of  40.6  ksi  in  the  FAA's  analysis.  In 
addition,  FedEx  states  that  the  floor 
beam  was  tested  in  a  fixture  designed  to 
replicate  the  airplane  floor  support 
structiu^,  and  that  the  test  results  are 
conservative  due  to  the  interaction  of 
other  floor  beams,  seat  tracks,  and  floor 
panels  in  the  airplane;  the  benefits  of 
which  were  not  addressed  during  this 
test.  FedEx  states  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits. 

The  FAA  does  not  concur  that 
FedEx's  measurement  of  60  ksi 
compressive  stress  is  relevant  to  the 
actual  strength  of  the  floor  beam.  In  the 


FedEx  test,  the  60  ksi  measiu^ment  was 
taken  just  before  the  floor  beam 
fractured  in  tension  (i.e.,  stretching  of 
the  floor  beam  to  the  point  of  failure). 
The  FAA  considers  that  the  critical 
failure  mode  (i.e.,  the  failure  mode  that 
would  cause  collapse  of  the  floor 
structure  in  actual  operation)  is 
buckling  of  the  floor  beam.  Buckling 
occurs  when  the  floor  beam  warps  or 
twists  under  applied  loads.  As 
discussed  below,  the  test  data  indicate 
that  the  actual  compressive  stress  at 
which  the  floor  beam  buckled  was 
approximately  18  ksi. 

Although  the  floor  beam  buckled 
during  the  test,  the  floor  beam  did  not 
collapse,  in  part  because  the  test  fixture 
substantially  and  artificially  limited  the 
amount  of  warping  of  the  beam.  The  test 
fixture  used  a  rigid  "I"  beam  to  support 
the  ends  of  the  floor  beam.  This  kept  the 
ends  of  the  floor  beam  from  moving 
inward  during  the  test.  In  contrast,  on 
an  actual  airplane,  the  ends  of  the  floor 
beam  can  move  inward  because  they  are 
attached  to  the  fuselage  frames,  which 
are  much  more  flexible  than  the  rigid 
"I"  beam  used  in  the  test  fixture.  The 
result  of  this  artificial  restraint  was  that 
the  floor  beam  buckled  and  began  to 
deflect.  Instead  of  collapsing,  as  would 
be  expected  on  an  airplane,  the  floor 
beam  behaved  more  like  a  cable, 
suspended  from  two  rigid  ends,  with 
very  little  bending  strength,  but 
significant  axial  strength.  This  behavior 
was  ultimately  demonstrated  by  the 
catastrophic  failure  of  the  beam  in 
tension,  similar  to  a  cable  failure.  If  the 
beam  had  been  supported  as  it  is  in  the 
airplane,  it  is  likely  that  the  floor  beam 
would  have  collapsed  at  the  onset  of 
buckling. 

For  example,  if  a  horizontal  beam  is 
supported  at  each  end,  and  vertical 
loads  are  placed  on  the  beam,  as  the 
beam  deflects  the  ends  will  pull  inward. 
Restraining  the  beam  ends  will  limit  the 
bending  deflection  and  stiffen  the  be^, 
preventing  collapse  of  the  beam  as  it 
buckles.  This  artificial  restraint  does  not 
affect  the  buckling  capability  of  the 
beam,  but  it  causes  the  beam  to  appear 
to  have  higher  load  carrying  capability 
than  it  actually  has.  FedEx 
acknowledged  the  efiect  of  this  axial 
restraint  in  a  November  4, 1997,  letter 
to  the  FAA.  FedEx  stated  that  "It  is 
conceivable  that  the  bending 
deformation  of  the  beam  *  •  *  would 
be  influenced  by  restraining  the  ends  of 
the  floor  beam  from  translating  *  *  *." 

As  stated  previously,  the  critical 
compression  buckling  stress  of  the  floor 
beam  tested  was  approximately  18  ksi. 
(This  occurred  at  the  load  step  entitled 
"0.6g.")  At  this  point  the  beam  buckled 
as  a  column  in  the  forward/aft  direction. 
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Beyond  this  load  factor,  at  the  spanwise 
location  left  buttock  line  (LBL)  11,  the 
beam  began  bending  in  the  forward  and 
aft  direction,  as  evidenced  by  the 
detailed  test  data  for  load  case  number 
5,  2.8  g  {2.8  times  the  force  exerted  by 
gravity  at  sea  level)  "up"  load  in 
Appendix  8.  Forward  and  aft  bending  of 
the  beam  clearly  indicates  that  the  beam 
has  buckled,  and  can  be  seen  by 
observing  the  FedEx  videotapes 
contained  in  Appendix  11.  This 
buckling  failure  occurred  prior  to  40.6 
ksi  as  predicted  by  the  FAA,  and  before 
the  49.1  ksi  value  predicted  analytically 
by  FedEx  in  Appendix  1. 

The  occurrence  of  buckling  at  18  ksi 
rather  than  approximately  40  ksi  can  be 
explained  by  the  ineffectiveness  of  the 
stability  straps  in  the  test  fixture.  Over 
most  of  the  airplane,  the  floor  beams 
extend  from  one  side  of  the  airplane  to 
the  other.  A  stability  strap  is  a  long,  thin 
strip  of  metal,  running  perpendicular  to 
the  floor  beam,  and  attached  to  the 
lower  surface  of  several  beams,  at 
intervals  ranging  from  17  to  24.75 
inches  along  the  lower  surface  of  the 
floor  beam.  The  purpose  of  the  stability 
straps  is  to  support  or  stabilize  the 
lower  chord  to  strengthen  the  floor 
beam.  This  is  accomplished  by  reducing 
the  "effective  length"  of  the  lower  chord 
of  the  beam  from  one  long  column  (the 
entire  length)  by  splitting  it  into  a  series 
of  shorter,  stifl^er  columns  that  are  equal 
in  length  to  the  distance  between  the 
stability  straps.  The  stability  straps  in 
the  test  model  were  ineffective  because 
the  portion  of  the  test  fixture  to  which 
the  straps  were  attached  was  not  stiff 
enough  to  allow  the  straps  to  fully 
stabilize  the  floor  beam.  (This  is  exactly 
the  opposite  problem  from  that 
described  above  with  respect  to  the 
excessive  rigidity  of  the  test  fixture 
where  the  floor  beam  ends  were 
attached.) 

By  graphing  the  results  obtained  from 
the  test,  the  FAA  determined  that  the 
stability  straps  were  not  fully  effective 
at  the  location  where  the  beam  buckled. 
This  graphing  demonstrated  that  the 
"effective  length"  of  the  floor  beam 
lower  chord  at  the  point  of  buckling  was 
40.4  inches  [between  LBL  32.6  and  right 
buttock  fine  (RBL)  7.8),  rather  than  the 
"effective  length"  of  24.75  inches  used 
in  the  analyses  conducted  by  FedEx  and 
the  FAA.  Since  the  "effective  length" 
was  longer  for  the  tested  beam  due  to 
the  ineffectiveness  of  the  stability 
straps,  the  resulting  column  was  weaker 
and  buckled  at  a  lower  stress  than 
would  occiu-  on  the  affected  airplanes. 

The  FAA  subsequently  used  me  same 
analytical  techniques  used  in  its 
previous  analysis  to  confirm  that  the 
buckling  strength  of  the  beam  is 


approximately  20  ksi  based  on  the 
effective  column  length  of  40.4  inches 
demonstrated  by  the  FedEx  tests.  This 
correlates  well  with  the  stress  at 
buckling  of  18  ksi  measured  in  the  tests 
and  confirms  the  validity  of  the  FAA's 
analysis. 

During  the  September  19.  1997, 
meeting,  and  at  the  February  18, 1998, 
public  meeting,  FedEx  concurred  with 
the  FAA  that  the  stabilitv  straps  buckled 
during  the  test,  and  were  largely 
ineffective,  as  the  straps  could  not 
provide  stabiHty  to  the  lower  chord. 

At  the  public  meeting  on  February  18. 
1998.  two  FedEx  consultants  made 
presentations  regarding  this  test.  Both 
consultants  agreed  that,  although  the 
test  was  properly  performed  in 
accordance  with  the  test  protocol,  the 
test  fixture  was  not  representative  of  the 
airplane.  As  a  result,  one  of  the 
consultants  (Dr.  Foster  of  Auburn 
University)  stated  that  it  would  be 
inappropriate  to  draw  conclusions  from 
this  test  for  the  airplane  floor  beam. 

Based  on  the  discussion  above,  the 
FAA  concludes  that  FedEx's  "Single  I 
Beam  Test"  does  not  demonstrate  a 
lower  chord  stress  capability  greater 
than  that  calculated  by  the  FAA,  or  that 
the  existing  main  cargo  deck  is  in 
compliance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect. 

3.  "On- Aircraft"  Test.  FedEx  states 
that  an  "on-aircraft"  test  was  conducted 
(Appendix  12,  Report  97-052,  Revision 
I/R,  dated  August  27, 1997).  and  that 
this  test  demonstrated  that  the 
container/airplane  combination 
withstood  an  appUed  "up"  load  of 
approximately  20,000  lbs.  FedEx  states 
that  this  test  indicates  that  the  floor 
structure  of  the  existing  main  cargo  deck 
is  in  complieuice  with  the  requirements 
of  CAR  part  4b  when  supporting 
existing  weight  Umits.  FedEx  also  states 
in  Section  6  of  Report  97-051,  also  in 
Appendix  12,  that  a  margin  of  safety  of 
2.1  was  demonstrated  with  a  10,700-lb. 
container. 

The  FAA  does  not  concur  that  this 
test  demonstrates  that  the  airplane  is 
safe  and  in  compliance  with  CAR  part 
4b.  The  test  also  does  not  demonstrate 
that  the  FAA's  finding  of  unsafe 
condition  is  incorrect.  The  "on-aircraft" 
test  consisted  of  FedEx's  "SAA"  or  full- 
size  container,  situated  on  the  main 
cargo  deck  of  a  727,  restrained  vertically 
by  the  forward  and  aft  pallet  locks 
(attached  to  the  floor  beams),  and  side 
vertical  restraints  (sidelocks).  The 
container  was  modified  to  place  four  "I" 
shaped  beams  running  lengthwise 
through  the  container.  Four  hydraulic 


jacks  were  positioned  underneath  the 
"I"  beams  on  either  side  of  the  container 
and  attached  to  jacking  platforms  on  the 
main  deck  floor.  The  jacks  were  used  to 
apply  "up"  loads  to  the  container,  as  is 
shown  in  Figure  2.1  of  FedExs  Report 
97-051  (Appendix  12  of  FedEx's 
submittal  to  Rules  Docket  No.  97-NM- 
09-AD).  To  transmit  the  loads  applied 
to  the  "I"  beams  to  the  container,  a  rigid 
structure  made  of  seventy-two  4-  by  4- 
inch  thick  wood  beam  spacers,  and 
thirty-eight  V4-inch  thick  plywood  sheet 
formers  curved  at  the  edges  to  match  the 
contour  of  the  container,  were  fastened 
with  screws  to  the  0.063-inch  thick 
aluminum  skin  of  the  container.  This 
structure,  weighing  approximately  1.400 
lbs.,  provided  a  rigid  platform  for  the 
"I"  beams  to  lift  the  container  (details 
of  the  plywood  structure  and  its 
estimated  weight  are  provided  in  Figure 
2.3  of  Report  97-051,  Appendix  12). 

The  FAA  has  determined  that  the  "I" 
beams  and  rigid  structure  used  to 
introduce  "up"  load  into  the  container 
artificially  limited  the  distortion  of  the 
container  under  load  and  forced  most  of 
the  applied  load  to  the  sidelocks  and 
away  fix)m  the  floor  beams.  This  is 
unconservative  for  the  floor  beams 
because  it  results  in  the  test  not 
representing  how  an  actual  loaded 
container  or  other  ULD  would  affect  the 
loads  on  the  floor  beams. 

During  the  September  19  meeting. 
FedEx  agreed  that  in  the  "up"  load  case, 
if  the  container  is  loaded  and  not 
restrained  by  the  rigid  structure,  it 
attempts  to  deform  to  a  catenary 
(arched)  shape  at  the  front  of  the 
container  where  the  door  is  located. 
This  effect  is  demonstrated  by  FedEx's 
inverted  container  test  described  in 
Appendix  9.  FedEx  also  stated, 
however,  that  this  would  have  no  effect 
on  the  test  results,  although  it  was 
considering  the  use  of  aii^ags  or 
hydraulic  bags  instead  of  the  rigid 
structure  to  allow  the  "SAA"  container 
to  behave  as  it  did  in  the  test 
dociunented  in  Appendix  9.  FedEx  also 
stated  in  the  meeting  that  it  believed 
that  testing  to  2.5  g's,  or  20.000  lbs.  of 
"up"  load,  helps  to  account  for  the  load 
being  "beamed"  or  forced  to  the 
sidelocks. 

The  test  results  indicated  that  over  80 
percent  of  the  load  was  directed  to  the 
sidewalls  of  the  container  and. 
therefore,  to  the  sidelocks  rather  than 
the  floor  beams.  The  FAA  finds  that  this 
effect  results  from  the  rigid  structure 
used  to  introduce  the  load  into  the 
container,  and  that  this  renders  the  test 
unrepresentative  of  the  actual  loading  of 
the  floor  beam  and  sign.'  Ticantly 
unconservative. 
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Even  though  the  FAA  determined  that 
the  results  of  .the  inverted  container  test 
(Appendix  9  pf  FedEx's  comment)  were 
unconservative.  it  showed  that  the 
percentage  ofj  the  load  carried  by  the 
back  wall  of  t^e  container  was 
approximatelv  three  times  greater  than 
d  by  the  "on-aircraft" 
carried  by  the  rigid  back 
y  carried  by  floor  beam(s) 
sidelocks.  These  results 
t  FedEx's  conclusion  that 
ft"  test  demonstrates  that 
ture  is  safe.  The  "on- 
rovides  confidence  in  the 
Ex's  sidelocks.  However, 
because  of  thi  artificial  shifting  of  the 
loads  from  the  floor  beams  to  the 
sidelocks,  the  test  fails  to  demonstrate 
that  the  floor  structure  is  safe.  Further, 
the  "on-aircn  ft"  testing  to  2.5  g's  did 
not  result  in  she  application  of 
significant  loading  to  the  floor  beams. 
Therefore,  the  results  of  the  testing  to 
2.5  g's  is  of  little  significance  when 
addressing  the  unsafe  condition  of  the 
floor  beams. 

In  Appendi  x  1  of  FedEx's  April  30, 
1998,  submission  to  Rules  Docket  No. 
97-^fM-09-/  D  during  the  reopened 
comment  per  od,  FedEx  appears  to  now 
recognize  the  effect  of  the  rigid  plywood 
formers  in  foi  cing  the  load  to  the 
sidelocks  and  away  from  the  floor 
beams.  In  thi$  Appendix,  on  page  2  of 
the  FedEx  Engineering  Report  98-026, 
Revision  A,  RedEx  states  "Measured 
loads  for  the  i  :ontainer  perimeter  latch 
locations  ind  cate  that  40%  of  the 
applied  load  was  reacted  on  each  side 
by  the  side  latches  (see  Reference  3). 
This  is  due  to  the  fact  that  the  rigid 
formers  did  not  allow  the  top  of  the 
container  to  aeform  as  it  would  during 
actual  conditions  and  thereby  forced 
more  load  outboard  than  what  would  be 
typically  encountered  during  flight." 
In  summary,  based  on  the  previous 
discussion,  t^e  FAA  does  not  concur 
that  this  test  demonstrates  that  the 
airplane  is  safe  and  in  compUance  with 
CAR  part  4b.  [The  test  also  does  not 
demonstrate  ^hat  the  FAA's  finding  of 
unsafe  condition  is  incorrect.  One 
commenter  slates  that  he  participated  in 
FedEx's  "on-iircraft"  test.  He  states  that 
the  data  fromj  the  latch  load  cells  were 
inconclusive  for  the  tests,  and  although 
he  considere(l  the  test  to  be  a  reasonable 
representation  of  airplane  conditions,  he 
suggests  that  FedEx  improve  the  latch 
load  cell  installation  and  data 
acquisition  s;  stem  and  investigate 
whether  the  jflywood  formers  used  to 
apply  the  tesi  load  to  the  container  roof 
could  influence  the  latch  load 
distribution.  As  discussed  previously, 
the  FAA  doe!  not  concur  that  the  "on- 
aircraft"  test  Aras  representative  of  the 


airplane,  but  concurs  that  the  plywood 
formers  influenced  the  load 
distribution. 

First  Container  Facing  Aft 

Two  commenters  state  that 
positioning  the  first  container  aft  of  the 
9g  cargo  barrier  with  the  door  facing 
forward  is  not  optimum  from  a 
crashworthiness  perspective  and  request 
that  the  AD  specify  that  this  container 
be  facing  aft  instead.  The  FAA  concurs. 
Paragraphs  (a)  and  (b)  of  the  final  rule 
have  been  revised  to  allow  the  first 
container  aft  of  the  bulkhead  to  face  aft, 
with  all  other  containers  facing  forward. 

Increased  Running  Load 

One  commenter  states  that  the 
following  statement  in  the  NFRM  is 
factually  inaccurate:  "This  running  load 
of  90  poimds  per  inch  is  a  safety 
concern,  as  it  is  approximately  2.6  times 
higher  than  the  maximum  running  load 
of  34.5  pounds  per  inch  allowed  on 
these  same  floor  beams  when  the    • 
airplane  was  in  a  passenger 
configuration."  The  commenter  states 
that  in  a  negative  gust  ("up"  load) 
situation  the  passenger  floor  beams 
must  act  to  restrain  upper  deck  loads 
and  lower  deck  cargo  loads 
simultaneously  and,  as  a  result,  must 
react  81.0-lbs.  per  inch,  not  just  the  34.5 
figure  as  the  NPRM  indicates.  The 
commenter  maintains  that  if  reduced 
loads  are  necessary  to  maintain  the 
safety  of  cargo  airplanes,  then  passenger 
airplanes  should  be  similarly  restricted. 

"The  FAA  does  not  concur  that  the 
passenger  and  cargo  airplanes  present 
similar  safety  concerns.  The  NPRM 
statement  quoted  by  the  commenter 
appeared  in  the  section  of  the  NPRM 
that  described  the  FAA's  reasons  for 
undertaking  the  detailed  design  review 
which  led  to  the  conclusion  that  there 
is  an  unsafe  condition.  The  statement  in 
the  NPRM  is  factually  accurate  for  the 
running  loads  and  the  "down"  load  case 
and  contributed  to  the  FAA's  concern 
with  the  strength  of  an  unreinforced 
cargo  floor. 

Tne  FAA  subsequently  determined 
that  the  "up"  load  case  is  the  most 
likely  critical  case.  The  FAA  agrees  that, 
for  the  "up"  load  case,  the  running  load 
figures  identified  in  the  comment  are 
accurate.  However,  the  passenger 
compartment  is  designed  to  uniformly 
distribute  passenger  loads  such  that 
every  floor  beam  is  active  in  carrying 
these  loads.  In  contrast,  the  freighter 
floor  loads  are  applied  differently. 
Instead  of  the  main  deck  loads  being 
applied  uniformly,  each  88-inch  deep 
container  spans  several  floor  beams.  As 
discussed  previously,  the  result  of  this 
is  that  only  floor  beams  located  at  the 


edges  of  containers  are  active  in 
carrying  the  "up"  loads.  Hence,  as  the 
FAA  determined  in  its  detailed  design 
review,  the  effect  on  the  airplane  is  that 
the  90  lbs.  per  inch  cargo  container 
loading  is  much  more  critical  than  the 
uniformly  applied  upper  and  lower 
deck  loads  of  the  passenger 
configuration  and  is,  in  fact,  a  safety 
concern. 

One  commenter  states  that  the  interim 
weight  reduction  is  too  restrictive 
considering  that  the  passenger  727  can 
carry  in  excess  of  6,800  lbs.  in  the  same 
zone.  The  3,000-Ib.  limitation  imposed 
in  the  NPRM  is  unjustified.  The  FAA 
does  not  concur.  As  discussed 
previously,  the  loading  on  the  floor  is 
significantly  different  depending  on 
whether  it  is  loaded  by  the  carriage  of 
passengers  or  containers.  The  3,000-lb. 
limitation  specified  for  the  carriage  of 
cargo  in  the  NPRM  is  justified  by  the 
FAA's  analysis  provided  in  the  Rules 
IDockets. 

Netted  Lower  Lobe  Cargo 

One  commenter  states  that  if  the 
lower  lobe  cargo  is  assumed  to  be  netted 
(restrained),  it  would  not  have  any 
relevance  in  a  down  gust  situation.  The 
FAA  infers  that  the  commenter  believes 
that,  as  the  cargo  would  be  restrained  to 
the  belly  of  the  airplane,  it  would  not 
load  the  underside  of  the  floor  beams  in 
a  negative  "g"  environment  due  to  a 
dowm  gust. 

Another  commenter  states  that  the 
NPRM  should  be  changed  to  allow 
lower  lobe  weights  to  be  subtracted  from 
the  main  deck  limits  if  the  load  is 
properly  tied  dowoi.  The  FAA  concius 
partially.  If  the  lower  lobe  cargo  is 
properly  tied  down,  it  will  be  restrained 
by  the  structure  differently  than 
represented  in  the  FAA  analysis.  While 
the  FAA  is  not  currently  aware  of 
configiuations  that  restrain  lower  lobe 
cargo,  paragraphs  (f)  and  (g)  of  this  AD 
allow  for  approval  of  this  type  of 
configuration  as  an  alternative  method 
of  compliance  writh  the  final  rule. 

Airplane  Weight  Increases 

One  commenter  states  that  the  FAA 
should  reconsider  the  present  policy  of 
withholding  approval  of  maximum  take- 
off weight  (MTOW)  and  maximum 
landing  weight  (MLW)  increases  for  727 
freighter  modified  airplanes.  The 
rationale  for  this  is  that  the  resulting 
higher  weights  would  allow  greater  fuel 
loads  for  remote  region  operators,  and 
also  would  increase  the  safety  margin  of 
the  airplane's  modified  fuselage 
structure,  which  is  the  FAA's  prime 
concern  addressed  by  the  NPFM's.  The 
FAA  infers  that  the  commenter  believes 
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that  the  proposed  AD  should  be 
changed  to  reflect  this. 

The  FAA  concurs  partially.  The  FAA 
concurs  that  maintaining  a  minimum  in- 
flight weight  reduces  the  loads  resulting 
from  vertical  gusts,  imless  this 
additional  weight  is  carried  in  body  fuel 
tanks  that  are  suspended  from  floor 
beams.  Additional  loads  to  the  floor 
beams  exacerbate  the  unsafe  condition. 
This  issue  is  addressed  appropriately  in 
the  context  of  type  certification  and  is 
not  addressed  in  this  AD.  Therefore,  the 
FAA  has  determined  that  no  change  to 
the  final  rule  is  necessary. 

Operators'  Ability  To  Determine 
Container  CG's 

One  commenter  states  that  there  is  no 
means  to  measure  or  comply  with  the 
requirement  that  the  container  cg's  be 
within  +/  -  10  percent  of  the  geometric 
center  of  the  container.  Two 
commenters  state  that  the  wording  in 
the  proposed  AD  should  be  changed  to 
allow  those  operators  having  a  loading 
procedure  that  maintains  the  container 
eg  within  +/  -  10  percent  to  be 
considered  compliant  with  this 
requirement.  The  FAA  does  not  concur 
that  the  eg  of  the  container  cannot  be 
determined,  or  that  the  requirement  to 
maintain  the  eg  within  10  percent  of  the 
horizontal  eg  cannot  be  complied  with. 
For  example.  FedEx  has  recently 
acquired  equipment  for  this  purpose. 
Because  the  eg  location  within  the 
container  has  a  major  effect  on  the  loads 
imposed  on  the  floor  beams,  the  FAA 
considers  that  this  Hmitation  is 
necessary  to  address  the  luisafe 
condition.  It  should  be  noted  that  the 
vast  majority  of  cargo  containers  are 
certificated  to  TSO  C90c,  which 
specifies  a  maximum  eg  shift  of  10 
percent.  Therefore,  operators  should 
always  have  been  ensuring  that  the  eg 
shift  did  not  exceed  this  limitation  in 
the  TSO. 

One  commenter  submitted  data  to  the 
Rules  Dockets  that  the  commenter  states 
will  allow  an  operator  with  a  properly 
designed  or  modified  scale  to  accurately 
determine,  display,  and  record  the 
container  eg.  TTie  FAA  did  not  evaluate 
the  technical  accuracy  of  the 
submission,  as  no  change  to  the 
proposed  AD  was  requested  by  the 
commenter. 

Airplanes  With  Apparent  Increased 
Floor  Capability 

One  commenter  states  that  one  of  its 
727-200  airplanes  has  a  greater  running 
load  allowable  than  its  other  two 
airplanes  (37.5  lbs.  per  running  inch 
versus  34  lbs.  per  nmning  inch)  and 
asks  why  this  airplane  is  limited  by  the 
same  restriction. 


The  FAA  infers  that  the  commenter 
believes  that  its  airplane  should  have 
higher  allowable  container  loads,  based 
on  this  apparent  increased  capability, 
and  that  the  AD  should  be  changed  to 
reflect  this.  The  FAA  does  not  concur. 
From  its  analysis,  the  design  review 
team  determined  that  the  727  main 
cargo  decks  are  capable  of  supporting  a 
maximum  payload  of  approximately 
3,000  lbs.  per  container.  Paragraphs  (f) 
and  (g)  of  the  AD  allow  for  an  applicant 
to  propose  new  payloads  along  with 
substantiating  data  and  analysis.  No 
change  to  the  final  rule  is  necessary. 

Inconsistent  Limitations 

One  commenter  states  that  the  FAA's 
determination  that  these  airplanes  are 
capable  of  supporting  only  3,000  lbs. 
per  container  is  entirely  inconsistent 
with  the  FAA's  interim  proposal,  which 
would  allow  an  8,000-lb.  pallet  in  any 
position  where  the  entire  load  would  be 
carried  by  one  set  of  container  locks. 
The  commenter  does  not  see  any 
rational  or  consistent  approach  in  the 
NfPRM's.  The  FAA  does  not  concur.  The 
analysis  that  resulted  in  the  3.000  lb. 
per  container  limit  was  based  on  the 
current  operational  limits  of  the 
airplane.  As  discussed  in  the  NPRM.  the 
FAA  determined  that,  if  more  restrictive 
operational  limits  are  imposed,  ^higher 
payload  could  be  allowed  on  an  interim 
basis.  The  FAA  has  estimated  that  the 
airplane  gust  loads  will  be  reduced  with 
limitations  on  in-flight  weight  and 
maximum  operating  airspeed  to  the 
extent  that  the  3.000-lb.  limit  per 
container  can  be  raised  to  4,000  lbs.  for 
the  interim  period. 

For  the  "up"  load  case,  two  4,000-lb. 
containers  placed  back-to-back,  without 
side  vertical  restraints,  impose 
approximately  the  same  amount  of  load 
on  the  floor  structure  as  a  single  8,000- 
lb.  container  with  the  adjacent  cargo 
positions  carrying  no  payload.  Because 
of  this,  for  the  interim  period,  the 
operator  would  have  the  flexibility  to 
carry  an  8,000-lb.  container,  provided 
the  containers  on  either  side  are  empty. 

If  side  vertical  restraints  acceptable  to 
the  FAA  are  installed,  then  the  interim 
payload  is  not  to  exceed  a  total  weight 
of  9,600  lbs.  for  any  two  adjacent 
containers.  In  this  case,  as  stated  in 
paragraph  (b)  of  the  AD,  the  8,000-lb. 
limit  per  container  would  still  apply. 
Many  of  the  different  containers  and  flat 
pallets  or  "cookie  sheets"  used  by 
operators  require  side  vertical  restraints, 
as  specified  in  TSO  C90c. 

Irrelevancy  of  Model  747  Problems 

One  commenter  states  that  the  FAA 
only  proposed  payload  reduction 
because  of  the  incidents  occurring  on 


747's,  but  the  FAA  has  no  reason  to 
believe  the  problems  found  on  the  747"s 
vfiW  occur  on  the  727's.  The  FAA  does 
not  concur.  The  FAA  did,  in  fact,  look 
into  the  727  conversions  because  those 
conversions  had  been  performed  by 
some  of  the  same  companies  and  with 
similar  procedures  and  design  methods 
as  some  747's  which  had  been  found  to 
be  unsafe.  The  unsafe  condition  that  is 
the  subject  of  this  AD,  however,  is 
specific  to  the  727  and  has  been 
documented  in  the  Rules  Dockets. 

Applicability  of  14  CFR  25.1529 

One  commenter  states  that  the  NPRM 
statement  indicating  that  STC  holders 
are  required  to  issue  Instructions  for 
Continued  Airworthiness  in  accordance 
with  14  CFR  25.1529  does  not  apply  to 
its  STC's  because  the  applicable 
airworthiness  standards  for  the  727  are 
CAR  part  4b,  rather  than  14  CFR  part  25. 
The  FAA  does  not  concur.  Since 
January  28,  1981,  14  CFR  21.50(b)  has 
required  that  the  holder  of  an  STC  for 
which  application  was  made  after  that 
date  shall  furnish  the  Instructions  for 
Continued  Airworthiness  prepared  in 
accordance  with  14  CFR  25.1529.  This 
requirement  is  effective  regardless  of  the 
specific  certification  basis  of  the 
airplane. 

Fatigue  Cracks  as  Evidence  of  Unsafe 
Condition 

FedEx  states  that,  if  the  FAA's  report 
of  huge  negative  margins  of  safety  at 
ultimate  load  are  true,  then  the  "typical 
daily  operating  conditions  would  still 
impose  substantial  loads  on  the 
structure,"  and  result  in  wear  and 
cracking  of  the  floor  structure.  FedEx's 
review  of  the  FAA  service  difficulty 
report  data  generated  only  two  reports 
of  cracks  on  the  converted  727 
freighters,  and  no  other  damage  was 
found  that  could  be  attributed  to  the  727 
cargo  conversion  modification. 

Tne  FAA  does  not  concur  that  a  low 
number  of  in-service  difficulty  reports 
indicates  that  the  FAA's  finding  of 
unsafe  condition  is  unfounded.  FedEx 
has  reported  that  its  average  cargo  load 
density  is  approximately  7.5  lbs.  per 
cubic  foot,  which  equates  to  an  average 
cargo  payload  of  approximately  3,300 
lbs.  per  container.  This  results  in  stress 
levels  that  on  average  would  be  similar 
to  those  of  a  passenger  727.  Therefore, 
it  is  not  expected  that  fatigue  cracks 
would  develop  in  only  11,008  total 
flight  cycles,  which  is  the  highest 
number  of  cycles  accumulated  (as  of 
August  27, 1998)  by  any  FedEx  727 
airplane  since  conversion  to  a  brighter 
configuration.  As  discu<>sed  previously, 
the  unsafe  condition  aduressed  in  these 
AD's  is  not  a  result  of  fatigue,  but  is  the 
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result  of  the  existing  floor  structure  not 
being  able  tc  support  the  allowable 
payloads  am  1  distributions  for  the 
critical  gust  conditions. 

Data  Showiig  Floors  To  Be  Safe 

FedEx  stales  that  the  NPRM  is 
inaccurate  in  stating  that  the  FAA 
design  revie>v  team  was  unable  to  find 
any  data  wh^ch  showed  that  the  floors 
were  safe  foi  the  heavier  (than  passenger 
loading)  frei  jht  payloads.  FedEx  states 
that  the  FA/ ,  has  received  and  accepted 
data  verifyir  g  the  safety  of  the  floor 
structure.  F«  dEx  also  states  that  the 
FAA  has  failed  to  provide  "reasoned 
explanation"  for  not  approving  various 
documents. 

The  FAA  i  loes  not  concur.  In 
performing  i  ts  own  analysis,  the  FAA 
was  careful  o  use  only  methodologies 
that  were  commonly  employed  in 
industry.  Ore  of  the  ways  that  the 
reasonablem  ;ss  of  the  FAA  analysis 
contained  ir  the  Rules  Dockets  was 
checked  was  to  compare  the  results  with 
results  of  thi !  STC  holders'  analyses, 
where  possi  )le.  In  this  case,  several 
analysis  doc  uments  (Dee  Howard 
Reports  R90  -2,  R90-4.  and  R90-6)  were 
used  by  Fed  Zx  to  analyze  the  main  deck 
floor  beams  in  support  of  its  STC  for 
half-size  cor  tainers  (SA7447SW). 
However,  these  documents  do  not 
"verify  that  :he  unreinforced  floor 
structure  of  ihe  main  cargo  deck  can 
safely  suppc  rt  the  heavier  freighter 
payloads."  Also,  they  do  not  address  all 
of  the  critics  1  load  cases  or 
configurations,  nor  do  they  address  the 
effect  of  eg  shifts. 

Recognizi  ig  these  limitations,  the 
FAA  used  F  ;dEx's  methodology  to 
verify  that  tJ  le  FAA  analysis  yielded 
similar  resu  ts  for  a  similar  load  case.  In 
doing  this,  t  le  FAA  used  the  load  case 
which  placed  "down"  loads  on  the 
containers,  iis  provided  in  FedEx's 
analysis,  as  ts  analysis  did  not  contain 
an  "up"  load  case  (as  required  by  CAR 
part  4b  standards).  Using  the  applied 
loads  from  FedEx's  "down"  load  case, 
the  FAA  cahulated  the  margins  of  safety 
for  the  floor  beams  using  the  FAA's 
documented  methodology.  The  results 
for  the  mid-1  span  of  the  floor  beam 
matched  vei  y  closely  to  those 
documentec  in  FedEx's  STC  analysis  for 
the  half-size  containers,  which  verifies 
that  the  FAJ  l's  and  FedEx's  analytical 
methodolog  es  were  quite  similar  for  the 
same  load  case. 

However,  because  FedEx's  (Dee 
Howard)  dotuments  do  not  address  all 
the  critical  load  cases,  locations  on  the 
floor  beam,  3r  configurations,  nor  do 
they  addresi;  the  effects  of  eg  shifts,  they 
do  not  "verify  the  safety  of  the  floor 
structure.' 


In  addition,  of  the  ten  documents 
related  to  the  floor  beam  analysis  testing 
that  FedEx  submitted  in  its  comments, 
three  documents  (Appendices  1,2,  and 
3)  describe  analytical  methodologies 
and  do  not  (and  are  not  intended  to) 
"show  the  floor  structure  can  safely 
support  the  heavier  payloads." 
Regarding  the  decompression 
methodology  document  submitted  in 
Appendix  3,  FedEx  acknowledged  at  the 
September  19, 1997,  meeting  that  it  had 
not  yet  revised  the  document  following 
comments  received  from  the  FAA  at  a 
meeting  held  between  FedEx  and  the 
FAA  on  July  24,  1997. 

Three  other  documents  (Appendices 
4,8,  and  9)  are  test  plans  or  results  that 
have  been  discussed  previously  and  also 
do  not  "show  the  floor  structure  can 
safely  support  the  heavier  payloads." 

The  two  external  loads  documents 
(Appendices  5  and  6)  have  been 
approved  by  the  FAA  prior  to  FedEx's 
comment  submittal  (FAA  letter  97- 
120S-534,  dated  August  21,  1997)  and 
are  considered  appropriate  as  a  starting 
point  for  an  analysis  of  the  floor 
structure.  However,  these  documents  by 
themselves  do  not  "verify  the  safety  of 
the  floor  structure." 

Appendix  12  includes  a  document 
contciining  an  incomplete  analysis  of 
one  no()r  beam,  a  test  report  which  was 
discussed  previously,  and  two 
videotapes  of  that  test,  none  of  which 
"verify  the  safety  of  the  floor  structure." 
Finally,  FedEx's  Document  ER  97-035 
I/R,  dated  July  20,  1997  (Appendix  7), 
which  was  approved  by  FedEx  on 
August  13,  1997,  had  not  been 
submitted  to  the  FAA  prior  to  its 
inclusion  in  FedEx's  comment 
submittal.  In  reviewing  this  document, 
the  FAA  has  determined  that  because 
the  area  addressed  is  shorter  thfm  an  88- 
inch  container,  this  document  alone 
does  not  substantiate  higher  container 
loads.  The  floor  under  the  rest  of  the 
container  also  would  need  to  be 
substantiated  to  warrant  a  change  to  the 
AD  limits. 

The  FAA  does  not  concur  that  it  has 
received  and  accepted  data  verifying  the 
safety  of  the  floor  structure,  or  that  the 
FAA  design  review  team  was  in 
possession  of  any  data  which  showed 
that  the  floors  were  safe  for  the  heavier 
(than  passenger  loading)  freight 
payloads.  Finally,  the  FAA  does  not 
concur  that  it  has  failed  to  provide 
FedEx  with  a  "reasoned  explanation" 
for  not  approving  various  documents. 
FedEx  is  aware  of  the  current  status  of 
all  the  above  mentioned  documents. 

FedEx  also  states  that  a  Boeing  letter 
(Appendix  41)  indicated  that  the  floor 
beams  were  safe  for  a  passenger  to 
freighter  airplane  conversion  at 


(container)  weights  of  8,000  lbs.  The 
FAA  does  not  concur.  The  referenced 
letter  was  part  of  an  initial  budget  quote 
for  a  zero  fuel  weight  increase  that 
estimated  potential  weight  increases 
that  might  be  applicable  to  airplanes 
converted  from  passenger  to  freighter 
configiu-ations.  Simplifying  assumptions 
were  used  by  Boeing  in  order  to  allow 
FedEx  to  quickly  establish,  as  a  rough 
approximation,  the  financial  feasibility 
of  converting  an  airplane.  Any 
necessary  changes  to  the  floor  beams  in 
estimating  the  weight  of  the  airplane 
following  conversion  were  not 
addressed. 

FedEx's  Finite  Element  Model 

FedEx  states  that  the  FAA  misused 
FedEx's  finite  element  model  (contained 
in  Engineering  Report  8504),  which 
identifies  negative  margins  of  safety  in 
the  fuselage  monocoque,  to  substantiate 
its  finding  of  unsafe  condition.  FedEx 
also  states  that  the  NPRM  was 
inaccurate  in  stating  that  the  report  was 
used  for  certification.  The  FAA  does  not 
concur.  The  FAA  did  not  use  FedEx's 
Engineering  Report  8504  to  validate  its 
analysis.  Rather,  as  discussed 
previously,  the  FAA  used  the  floor  beam 
analysis  documents  submitted  as  part  of 
the  substantiation  for  FedEx's  STC  for 
half-size  containers  (SA7447SW)  to 
validate  its  analysis.  The  NPRM  did 
state  that  the  original  STC  certification 
data  contained  documented  negative 
margins  of  safety.  The  FAA  does  not 
conciu-  that  this  statement  is  incorrect. 
At  the  meeting  held  September  19, 
1997,  FedEx  stated  that  the  document 
was  used  to  support  original  STC 
issuance,  and  diat  no  other  document 
was  submitted. 

Critical  Loading  on  Floor  Beams 

FedEx  states  that,  contrary  to  a 
statement  in  the  NPRM,  the  FAA  has 
not  established  that  floor  beams  at  the 
forward  and  aft  edges  of  the  container 
are  more  critically  loaded.  In  its  August 
28, 1997,  submittal  to  Rules  Docket  No. 
97-NM-09-AD,  FedEx  cited  its  "on- 
aircraft"  test  as  proof  that  the  sidelocks 
are  more  critically  loaded.  FedEx 
appears  to  have  mistakenly  inferred  that 
this  statement  addresses  the 
effectiveness  of  FedEx's  sidelocks.  This 
inference  is  incorrect.  In  context,  this 
statement  simply  points  out  that,  for  the 
"up"  load  case,  "the  floor  beams  at  the 
forward  or  aft  edges  of  the  containers 
would  be  more  critically  loaded"  than 
the  floor  beams  under  the  center  of  the 
container.  The  reason  for  this  is  that  a 
full-size  container  is  restrained  against 
vertical  movement  by  the  container 
locks  attached  to  the  floor  beams  at 
container  edges  and  there  are  no 
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container  locks  in  the  center  of  the 
container. 

Communications  With  FAA 

FedEx's  comments  included  a  number 
of  disagreements  with  documentation  of 
various  communications  prepared  by 
the  FAA  and  placed  in  Rules  Docket  No. 
97-NM-09-AD.  Because  these 
comments  do  not  relate  to  the  merits  of 
this  AD,  they  are  not  addressed  in  this 
final  rule.  However,  the  FAA  has 
provided  a  response  to  these  comments 
in  that  Rules  Docket. 

Interim  Limitations  Already  Observed 

One  commenter  states  that  the  interim 
operating  limitations  are  not  necessary 
because  the  commenter  does  not  know 
of  a  727  freighter  STC  that  allows 
operation  higher  than  350  knots 
indicated  airspeed  (KIAS)  and,  for 
practical  reasons,  727-200  airplanes 
almost  never  operate  at  weights  below 
100,000  lbs.  The  FAA  does  not  concur. 
While  many  of  the  affected  airplanes  are 
subject  to  a  maximum  operational  speed 
hmitation  of  approximately  350  KIAS, 
other  affected  airplanes  are  not  subject 
to  such  limitations  and  do  operate  at 
higher  speeds.  In  addition,  while 
operation  at  weights  below  100,000  lbs. 
is  not  likely  for  most  727-200  converted 
freighters,  such  operation  is  permitted 
and  may  occur.  Such  operation  is  even 
more  likely  for  the  lighter  weight  727- 
100,  which  also  is  subject  to  this  AD. 

Alternatives  to  Limitations  in  the  AD 

Several  commenters  asked  about 
alternatives  to  the  proposed  rule  and 
suggested  increased  inspections,  such  as 
those  in  other  AD's.  The  FAA  does  not 
concur.  The  unsafe  condition  identified 
in  the  AD  is  not  based  on  loads  imposed 
on  the  floor  stmctiu^  on  an  average 
flight  (i.e.,  fatigue-type  loading).  The 
unsafe  condition  is  caused  by  loads 
experienced  on  the  airplane  due  to  a 
large  gust  while  carrying  certain  cargo 
payloads  and  distributions.  In  this  case, 
a  floor  beam  failure  or  excessive 
deflection  would  likely  result  in  the  loss 
of  the  afrplane.  Because  such  a  failure 
would  not  necessarily  be  preceded  by 
cracking,  inspections  of  the  airplane 
would  not  prevent  the  failure.  The  only 
means  for  preventing  a  catastrophic 
event  is  to  limit  the  flight  operation  of 
the  airplane  and/or  the  container 
payloads. 

One  commenter  proposes  a  statistical 
approach  to  study  the  unsafe  condition 
by  requiring  certain  inspections  over  the 
next  year  while  imposing  certain 
operational  limitations.  The  FAA  does 
not  concur.  Because  the  unsafe 
condition  is  a  collapse  of  the  floor 
caused  by  large  gusts,  increased 


inspections  in  the  areas  of  concern  will 
not  serve  to  lessen  the  likelihood  of  loss 
of  the  airplane. 

One  commenter  proposes  that  the 
FAA  revise  the  proposed  AD  to  further 
limit  the  maximum  operational  speed  to 
280  KIAS  as  an  alternative  to  payload 
limitations.  The  FAA  does  not  concur 
with  the  commenter's  proposal  to 
reduce  the  maximum  operational  speed 
to  280  KIAS.  Reducing  the  maximum 
operational  speed  levels  below  350 
KIAS  does  reduce  the  gust  loads  on  the 
airplane.  However,  speed  restrictions 
below  350  KIAS  that  permit  safe 
operation  of  the  airplane  do  not  affect 
the  maneuver  loads,  which  at  these 
speeds  become  more  critical  than  the 
gust  loads. 

"Mode  B" 

One  commenter  requests  that,  for  the 
interim  limitations,  the  FAA  also  allows 
operation  at  "Mode  B"  [350  knots 
equivalent  airspeed  (KEAS)]  for  the 
maximum  operating  airspeed  (Vmo). 
The  commenter  states  that  operations  at 
"Mode  B"  would  be  more  convenient 
than  the  350  KIAS  limitation  specified 
in  the  proposed  AD.  The  FAA  concurs. 
The  FAA  has  revised  the  interim 
limitations  of  the  final  rule  accordingly. 

Release  of  Proprietary  Data 

Several  commenters  state  that  the 
FAA  must  divulge  all  data  used  to  make 
its  finding  of  an  unsafe  condition;  the 
commenters  cited  various  legal  cases. 

The  FAA  infers  that  commenters  are 
insisting  that  the  FAA  release  relevant 
proprietary  data  that  was  considered  by 
the  FAA  during  this  rulemaking.  The 
FAA  does  not  concur  for  two  reasons. 
First,  the  Trade  Secret  Act  (18  U.S.C. 
1905)  prohibits  the  disclosure  of  such 
data,  and  this  prohibition  is  not 
overridden  by  the  requirements  of  the 
Administrative  Procedure  Act  (APA). 
The  cases  cited  by  the  commenters, 
while  generally  stating  that  agencies 
must  release  all  information  on  which 
they  rely  during  rulemaking,  do  not 
address  the  prohibition  against  the 
release  of  trade  secret  data. 

Because  AD's  address  unsafe 
conditions  associated  with  aeronautical 
products,  the  FAA  routinely  evaluates 
proprietary  design  data  in  determining 
whether  AD's  are  necessary.  In 
determining  whether  such  material 
should  be  placed  in  the  Rules  Docket, 
the  FAA  applies  the  standards 
developed  under  the  Freedom  of 
Information  Act  (FOLA;  5  U.S.C.  552)  in 
the  application  of  Exemption  4 
[§  552(B)(4)],  which  protects  "trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential."  If  data  are 


determined  to  meet  those  standards, 
they  are  not  placed  in  the  Rules  Docket, 
but  are  retained  in  separate  files  that  are 
not  released  to  the  public.  Apart  from 
violation  of  the  Trade  Secret  Act,  if  the 
FAA  were  to  release  such  data,  it  would 
be  much  more  difficult  for  the  FAA  to 
obtain  the  data  on  which  its  findings  of 
unsafe  conditions  are  necessarily  based. 

Second,  the  APA  generally  has  been 
interpreted  as  requiring  that  agencies 
provide  the  pubhc  with  a  meaningful 
opportunity  to  comment  on  proposed 
rules.  In  this  rulemaking,  the  FAA  has 
fully  complied  with  this  requirement, 
even  without  releasing  trade  secret  data. 
In  developing  the  NPRM,  the  FAA  used 
proprietary  Boeing  loads  data  in  its 
analysis,  from  which  the  FAA  identified 
the  existence  of  the  unsafe  condition. 
Although  Boeing  has  not  consented  to 
releasing  these  data,  FedEx  has 
submitted  comparable  loads  data 
(discussed  previously  under  the 
heading,  "Extension  of  Interim 
Operational  Period")  which,  when  used 
in  the  FAA  analysis  (which  has  been 
placed  in  the  Rules  Dockets),  also 
demonstrate  the  existence  of  the  unsafe 
condition.  FedEx  did  consent  to  the 
release  of  these  data.  In  fact,  at  the  first 
public  meeting  on  February  18,  1998, 
the  FAA  used  these  data  in  its 
presentation  explaining  its  analysis.  The 
analysis  and  the  presentation  are  fully 
documented  in  the  Rules  Dockets,  and 
have  been  available  for  review  by 
commenters.  The  FAA  also  has 
referenced  other  proprietary  data,  which 
have  been  submitted  by  applicants 
seeking  approval  for  modifications  to 
correct  the  unsafe  condition,  as 
confirming  the  FAA's  tmalysis. 
Although  these  data  are  relevant  to  the 
rulemaking,  they  do  not  provide  the 
basis  for  the  FAA's  action,  and  their 
release  would  not  significantly  increase 
the  meaningfulness  of  the  pubUc's 
opportunity  to  comment  on  the  FAA's 
proposal. 

Chie  commenter  requests  copies  of 
three  recently  updated  Boeing  computer 
programs  which  it  believes  were 
utilized  by  the  FAA  in  determining  the 
container  payload  limits  specified  in  the 
NPRM.  The  commenter  states  that  those 
programs  are  entitled:  (1)  "Vertical  Gust 
Load  Factors  'Gs;"  (2)  "727  Movement 
(sic)  of  Inertia  Model;"  and  (3) 
"Operating  Empty  Weight  Plus  Payload 
Distribution."  The  FAA  is  not  aware  of 
the  referenced  programs,  does  not  have 
them,  and  did  not  use  them  in  its 
analysis. 

Economic  Analysis 

Several  commenters  state  that  the 
FAA  underestimated  \i>°.  cost  to  modify 
the  airplane  floor  structure  into 
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compliance  to  CAR  part  4b,  citing  a 
Pemco  estimate  of  $400,000.  as  opposed 
to  the  $100.0|)0  estimate  contained  in 
the  NPRM.  Several  commenters  also 
state  that  the  FAA  had  underestimated 
(1)  the  loss  inj  revenue  due  to  the 
reduced  allo\|rable  payloads.  and  (2)  the 
amount  of  tiiie  necessary  to  get  all 
airplanes  modified  due  to  the  short  120- 
day  interim  period,  a  lack  of  FAA- 
approved  fix4s,  and  the  limited 
availability  of  facilities  to  install  the 
modifications  wfithin  the  120-day  period 
proposed  by  ihe  NPRM. 

The  FAA  cbncurs.  The  FAA  used  data 
supplied  by  industry  to  conduct  its  cost 
and  regulatory  flexibility  analysis  used 
in  the  NPRM  and  has  considered  the 
data  supplied  by  commenters  during  the 
comment  perjod  to  conduct  the  cost  and 
regulatory  fleicibiiity  analysis  used  for 
the  Hnal  rulej 

Cost-Benefit  Analysis 

One  comm^nter  states  that  the  FAA 
must  undertajce  a  thorough  cost-benefit 
analysis  and  (economic  impact 
assessment  ir  conjunction  with  its 
consideratior  of  the  remedial  actions  at 
issue  in  this  rulemaking.  The 
commenter  si  ates  that  the  FAA  has  thus 
far  failed  to  c  Dnduct  an  adequate  cost- 
benefit  analyi  lis.  The  commenter  states 
that  a  cost-be  lefit  analysis  and 
economic  im  )act  assessment  are 
required  by  tJ  le  provisions  of  the 
Regulatory  Fl  exibility  Act. 

The  FAA  qoes  not  concur.  As 
discussed  beljow  under  the  heading 
"Regulatory  Evaluation  Summary,"  the 
FAA  has  perrormed  an  extensive 
analysis  of  the  costs  and  benefits  of  this 
AD  and  has  fulfilled  the  requirements  of 
the  Regulatory  Flexibility  Act. 

Combi  AirpU  ines 

One  commi  snter  states  that  the  NPRM 
has  not  considered  those  operators  that 
operate  airplanes  in  a  combi  mode  (a 
combi  airplane  has  provisions  for 
passengers  aiid  cargo  on  the  main  deck 
in  separate  compartments).  The 
commenter  also  states  that  it  assumes 
that  the  load  Restrictions  would  not 
apply  to  the  Boor  structure  which  is 
used  to  carry  passengers  and  that  the 
original  manufacturer's  limitatibns  are 
applicable.  T^e  FAA  concurs.  Although 
the  commentfer  is  correct  with  respect  to 
floor  structuiTB  carrying  passengers, 
combi  airplaj^es  transporting  containers 
on  the  main  deck  must  be  in  compliance 
with  the  limi  ations  specified  in  this 
AD. 

Applicability  of  Proposal 

FedEx  poLiits  out  that  the  wording  of 
the  applicabi  ity  in  the  AD  could  easily 
be  misconstrued  as  also  applying  to 


airplanes  manufactured  as  freighters  by 
the  original  equipment  manufacturer. 
The  FAA  concurs  and  has  revised  the 
applicability  of  the  final  rule  to  read 
"Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configiuration  in  accordance  with 
Supplemental  Type  Certificate 
ST00015AT;  certificated  in  any 
category." 

Other  Cargo  Lock  Devices 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  add  a 
paragraph  discussing  a  "special  load- 
alleviating  cargo  container  lock"  for 
which  the  commenter  has  applied  for  an 
STC  at  the  FAA,  Los  Angeles  AGO.  The 
commenter  reports  that  this  lock  will 
allow  for  the  carriage  of  16,000  lbs. 
rather  than  8,000  lbs.  in  two  adjacent 
containers,  as  specified  in  the  proposed 
AD,  but  to  be  conservative,  the 
commenter  requests  that  the  rule  allow 
12,000  lbs.  for  two  adjacent  containers 
for  the  interim  period.  Ehuing  the 
reopened  comment  period,  this 
commenter  submitted  additional 
information  in  support  of  its  original 
comment. 

The  FAA  does  not  conciu".  The 
information  submitted  is  not  sufficient 
to  substantiate  the  safety  of  the  airplane 
with  the  locks  installed.  This  lock  is  the 
subject  of  an  STC  application  and  is  not 
currently  FAA-approved.  Paragraphs  (f) 
and  (g)  of  the  AD  provide  for  approval 
of  alternative  methods  of  compliance  to 
address  potentially  alleviating  devices 
for  the  unsafe  condition.  The 
commenter  may  obtain  such  an 
approval  upon  submission  of  data 
substantiating  that  the  referenced  device 
provides  an  acceptable  level  of  safety. 
Therefore,  no  change  to  the  final  rule  is 
necessary. 

"Fine  Tune"  the  AD 

The  CAA  and  others  request  that  the 
AD  should  be  "fine  tuned"  after 
issuance,  as  new  data  become  available. 
The  FAA  does  not  concur  that  "fine 
timing"  of  the  AD  is  necessary. 
Paragraphs  (f)  and  (g)  of  the  AD  allow 
for  approval  of  alternative  methods  of 
addressing  the  unsafe  condition  when 
substantiated  properly.  As  with  any  AD, 
if  new  information  indicates  that 
changes  to  the  AD  itself  are  needed,  the 
FAA  has  the  authority  to  revise  or 
supersede  this  AD. 

Request  for  Clarification 

One  commenter  requests  clarification 
of  the  procedures  that  will  be  used  to 
obtain  future  FAA  approvals  with 
respect  to  this  rulemaking  and  to  inform 
the  public  of  those  approvals. 


As  stated  in  the  final  rule,  all 
submissions  should  be  made  to  the 
Atlanta  ACO.  The  Transport  Airplane 
Directorate  has  established  a  team 
consisting  of  members  from  several 
ACO's  to  review  all  requests  in 
accordance  with  paragraphs  (e)  and  (f) 
of  this  AD.  In  all  other  respects,  the 
process  for  approvals  under  this  AD  will 
be  similar  to  that  followed  for  all  AD's. 
For  example,  in  order  to  protect 
applicants'  proprietary  data,  the  FAA 
will  notify  only  the  applicant  for  an 
approval  of  the  FAA's  decision;  while 
the  FAA  wrill  disclose  whether 
approvals  have  been  granted,  requests 
for  approved  data  would  be  handled 
imder  normal  FOIA  procedures. 

Other  Safety  Improvements 

One  commenter  states  that,  because 
this  AD  will  necessitate  large 
expenditures  and  does  not  address  an 
unsafe  condition,  requiring  compliance 
with  it  will  prevent  the  affected  airlines 
from  adopting  other  less  costly  and 
more  effective  safety  enhancements, 
such  as  updating  flight  deck  equipment. 
The  FAA  does  not  concur.  As  discussed 
previously,  this  AD  addresses  a  serious 
unsafe  condition.  Although  correcting 
this  condition  may  be  expensive,  the 
FAA  has  determined  that  it  must  be 
corrected  to  ensure  an  acceptable  level 
of  safety. 

Petitions  for  Reconsideration 

In  addition  to  their  comments,  several 
commenters  also  filed  "Petitions  for 
Reconsideration"  in  accordance  with  14 
CFR  11.93.  Because  these  petitions  were 
filed  prematurely,  the  FAA  considered 
them  as  comments  to  the  Rules  Docket. 
However,  because  the  substance  of  the 
petitions  is  repetitious  of  the  more 
extensive  comments  submitted  by 
FedEx  and  others  discussed  above,  the 
petitions  are  not  discussed  separately  in 
this  final  rule. 

Explanation  of  Change  of  Aircraft 
Certification  Office  Contact 

The  FAA  has  changed  the  point  of 
contact  for  obtaining  further 
information,  for  obtaining  FAA  approval 
of  certain  actions,  and  for  submitting 
substantiating  data  and  analyses  in 
accordance  with  the  provisions  of  this 
AD,  due  to  relocation  of  certain  STC 
holders. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 


Federal  Register /Vol.  64.  No.  7 /Tuesday.  January  12.  1999 /Rules  and  Regulations  2057 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Participation  at  the  Public  Meeting  on 
the  Final  Rule 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  5  days  prior  to  the 
meeting.  Such  requests  should  be 
submitted  to  Mike  Zielinski  as  listed  in 
the  section  titled  FOR  FURTHER 
tNFORMATION  CONTACT  above,  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  that  will  be 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Purpose  of  Public  Meeting 

Because  of  the  high  degree  of  public 
interest  in  this  AD.  the  FAA  has 
scheduled  a  pubUc  meeting  to  discuss 
its  content  and  issues  relating  to 
compliance.  The  FAA's  objective  is  to 
ensure  that  all  affected  operators  and 
design  approval  holders  have  a  full 
understanding  of  the  issues  addressed 
in  the  AD  and  of  the  actions  necessary 
to  comply  with  it.  The  FAA  anticipates 
that,  following  this  meeting,  there  will 
continue  to  be  extensive  discussions 
between  the  affected  parties  and  the 
FAA  for  the  purpose  of  identifying  and 
implementing  the  most  timely  and  cost- 
effective  means  to  eUminate  die  unsafe 
condition  addressed  in  this  AD. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the  public 
meeting  should  be  aware  of  the 
following  procedures  that  have  been 
established  for  this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  Representatives  from  the  FAA  will 
conduct  the  public  meeting.  A  technical 


panel  of  FAA  experts  will  be  estabUshed 
to  discuss  information  presented  by 
participants. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group.  If  necessary,  the 
pubHc  meeting  may  be  extended  to 
evenings  or  additional  days.  If 
practicable,  the  meeting  may  be 
accelerated  to  enable  adjournment  in 
less  than  the  time  scheduled. 

4.  Sign  and  oral  interpretation  can  be 
made  available  at  the  public  meeting,  as 
well  assistive  listening  device,  if 
requested  5  calendar  days  before  the 
meeting. 

5.  The  pubhc  meeting  will  be 
recorded  by  a  court  reporter.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

6.  The  FAA  requests  that  persons 
participating  in  the  public  meeting 
provide  10  copies  of  all  materials  to  be 
presented  for  distribution  to  the  panel 
members;  other  copies  may  be  provided 
to  the  audience  at  the  discretion  of  the 
participant. 

Regulatory  Evaluation  Summary 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  conducted  a  Cost  Analysis 
and  Final  Regulatory  Flexibility 
Analysis  to  determine  the  regulatory 
impacts  of  this  and  three  other  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727  passenger  airplanes 
that  have  been  converted  to  cargo- 
carrying  configurations  under  10  STC's 
held  by  four  companies.  This  analysis  is 
included  in  the  Rules  Docket  for  each 
AD.  The  FAA  has  determined  that 
approximately  foiu-  72  7-200 's  operated 
by  one  carrier  were  converted  under 
Pemco  STC's.  This  carrier  also  operates 
nine  converted  727's  affected  by  other 
STC's.  [There  were  15  727's  for  which 
the  FAA  could  not  identify  the  STC 
holder.  It  is  possible  that  these  airplanes 
were  also  converted  under  a  Kitty  Hawk 
STC  (STC  previously  held  by  ATAZ, 
Inc.)  Their  costs  are  not  included  here.) 
Assuming  that  the  operator  of  affected 
airplanes  converted  under  Kitty  Hawk 
STC's  wall  comply  with  the  restricted 


interim  operating  conditions  set  forth  in 
the  AD,  the  FAA  estimates  that  this 
operator  will  not  lose  revenues  during 
the  28-month  interim  period  after  the 
effective  date  of  the  AD.  During  the 
interim  period,  these  airplanes  will  be 
limited  to  a  total  of  8.000  lbs.  per  pair 
of  adjacent  containers  (a  total  of  36,000 
to  48,000  lbs.,  depending  on  the  number 
of  pallets)  because  none  of  the  Kitty 
Hawk-converted  727's  have  approved 
side  restraints.  Assuming  typical 
payloads  ranging  from  34,835  lbs.  for  a 
727-100  with  nine  pallets  to  47,820  lbs. 
for  a  727-200  writh  12  pallets,  none  of 
the  operators  of  Kitty  Hawk-converted 
airplanes  will  lose  revenues  during  this 
interim  period. 

The  Cost  Analysis  and  Final 
Regulatory  Flexibihty  Analysis, 
completed  by  the  FAA  and  included  in 
the  Rules  Dockets,  estimates  that 
affected  airplanes  can  be  modified  at  a 
cost  of  $385,000  per  airplane  to  carry 
the  maximum  payloads  currently 
allowed,  or  a  total  of  $1.5  million  for  the 
four  Kitty  Hawk  727's.  The  FAA  expects 
that  the  operator  will  modify  its 
airplanes  during  the  28-month  interim 
period,  scheduling  the  modifications  to 
coincide  with  periodic  maintenance.  A 
modification  will  require  that  the 
airplane  be  removed  from  service  for  a 
period  of  17  days;  the  FAA 
conservatively  estimates  that  scheduling 
a  modification  during  periodic 
maintenance  will  reduce  the  net  time 
out  of  service  by  two  days.  The  FAA 
estimates  the  lost  revenue  during  this 
15-day  period  will  be  $14,829  per  day, 
per  727-100,  and  $23,405  per  day,  per 
727-200.  The  total  down-time  lost 
revenue  for  the  operator  will  be  $1.4 
million.  This  estimate  conservatively 
assumes  that  cargo  is  not  shifted  from 
airplanes  being  modified  to  other 
airplanes.  Such  cargo  shifting  is  typical 
industry  practice  and  would  reduce  the 
costs  attributable  to  lost  revenues. 
Incremental  fuel  costs  to  carry  the 
additional  weight  of  the  floor 
modification  will  be  $17,000  over  the 
28-month  period,  as  airplanes  are 
modified.  When  all  affected  Kitty  Hawk 
727's  are  modified,  additional  fuel  costs 
will  be  about  $1,100  per  month. 

The  total  cost,  therefore,  to  modify  the 
fleet  of  affected  727's  that  were 
originally  modified  to  the  Kitty  Hawk 
STC's.  including  lost  revenues  while  the 
airplanes  are  out  of  service  and 
modification  costs,  is  $3.0  million,  or 
$2.7  million  discounted  at  seven 
percent. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBlxEFA),  was 
enacted  by  Congress  to  ensure  that  small 


2058 


Federal  Register / Vol.  64,  No.  7 /Tuesday.  January  12.  1999 /Rules  and  Regulations 


entities  are  »ot  unnecessarily  or 
disproportionately  burdened  by 
government  Iregulations.  The  RFA 
requires  a  Regulatory  Flexibility 
Analysis  if  k  rule  would  have  a 
significant  economic  impact,  either 
detrimental  pr  beneficial,  on  a 
substantial  rtumber  of  small  entities. 
The  purpos^  of  this  analysis  is  to  ensure 
that  the  agency  has  considered  all 
reasonable  regulatory  alternatives  that 
will  minimike  the  rule's  economic 
burdens  for  affected  small  entities, 
while  achiering  its  safety  objectives. 
Under  sectii^n  63(b)  of  the  RFA.  the 
analysis  mu^t  address: 

1.  Reason  i  Why  the  Agency  Is 
Promulgating  the  Rule 

2.  The  objectives  and  legal  basis  for 
the  rule;      j 

3.  The  kind  and  number  of  small 
entities  to  which  the  rule  will  apply; 

4.  The  projected  reporting, 
recordkeepitig,  and  other  compliance 
requirements  of  the  rule;  and 

5.  All  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule.  These  elements  of  the  RFA  are 
addressed  bfelow. 

A.  Reasons  Why  the  Agency  Is 
Promulgating  the  Rule 

The  FAA  pas  determined  that  the 
unreinforced  floor  structure  of  the  main 
cargo  deck  qf  converted  727's  is  not 
strong  enough  to  enable  the  airplane  to 
safely  carry  the  maximum  payload  that 
is  currently  allowed  in  this  area.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  floor 
structure,  wjiich  could  lead  to  loss  of 
the  airplane . 

B.  Statemer  t  of  Objective  and  Legal 
Basis 

Under  \h(  United  States  Code 
(U.S.C.),th«  FAA  Administrator  is 
required  to  :onsider  the  following 
matter,  among  others,  as  being  in  the 
public  interest:  assigning,  maintaining, 
and  enhancing  safety  and  security  as  the 
highest  pric|rities  in  air  commerce.  [See 
49  U.S.C.  44101(d).)  Accordingly,  this 
AD  amends|  Title  14  of  the  CFRs  to 
require  operators  of  Boeing  727 
airplanes  tlijat  have  been  converted  from 
a  passenger!  to  a  cargo-carrying 
("freighter")  configuration  to  comply 
with  certain  payload  limitations, 
substantiate  data  showing  other 
acceptable  tmits.  or  show  an  alternative 
method  of  qompliance  (AMOC). 

C.  Regulatcfty  Flexibility  Determination 

Under  thi  RFA.  the  FAA  must 
determine  whether  or  not  a  rule 
significantly  affects  a  substantial 
number  of  ^mall  entities.  This 
determinat:  on  is  typically  based  on 


small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  entity  affected  by  this  rule 
operates  four  U.S.-registered  converted 
Boeing  727  airplanes  that  have  been 
converted  under  Kitty  Hawk  STC's  as 
well  as  nine  other  affected  airplanes 
converted  under  other  STC's.  The  FAA 
has  prepared  an  analysis  of  cost  impacts 
and  has  examined  possible  regulatory 
alternatives. 

D.  Projected  Reporting,  Recordkeeping, 
and  (Dther  Compliance  Requirements 

With  two  minor  exceptions,  the  rule 
will  not  mandate  additional  reporting  or 
recordkeeping.  First,  there  will  be  a 
negligible  one-time  cost  to  operators  to 
revise  their  AFM's  and  Supplements. 
Second,  operators  will  be  required  to 
keep  records  of  the  modifications  to 
their  airplanes.  This  requirement  is 
common  to  all  maintenance,  preventive 
maintenance,  and  alterations  imder 
§91.417,  Maintenance  records. 

E.  Overlapping,  Duplicative,  or 
Conflicting  Federal  Rules 

The  rule  will  not  overlap,  duplicate, 
or  conflict  with  existing  Federal  rules. 

F.  Analysis  of  Alternatives 

This  AD  will  impose  a  financial 
requirement  on  small  entities  that 
operate  727's  that  were  converted  under 
Kitty  Hawk  STC's.  The  FAA  examined 
potential  alternatives  to  the  AD's 
requirements  to  minimize  the  rule's 
economic  burden  for  small  entities 
while  achieving  its  safety  objectives. 
The  alternatives  are: 

•  Exclude  small  entities; 

•  Extend  the  compliance  deadline  for 
small  entities;  and 

•  Establish  higher  payload  limits  for 
small  entities. 

The  FAA  has  determined  that  the 
option  to  exclude  small  entities  from  the 
requirements  of  the  rule  is  not  justified. 
The  unsafe  condition  that  exists  on  an 
affected  727  operated  by  a  small  entity 
is  as  potentially  catastrophic  as  that  on 
an  affected  727  operated  by  a  large 
entity.  In  fact,  the  average  payloads 
carried  by  small  entities  may  exceed  the 
average  payloads  carried  by  large 
operators,  resulting  in  a  higher 
probability  of  a  catastrophic  event. 

The  FAA  also  considered  options  to 
extend  the  compliance  period  for  small 
operators.  The  proposed  rule 
established  a  final  compliance  date  of 
120  days  after  the  effective  date  of  the 
rule.  During  this  120-day  period, 
operators  could  comply  with  interim 
operating  conditions  that  would  enable 
them  to  carry  higher  payloads  than 
those  permitted  after  that  interim 
period.  When  the  proposed  rule  was 


published,  the  FAA  had  information 
that  indicated  that  a  portion  of 
engineering  data  from  an  FAA-approved 
STC  for  a  floor  modification  that  could 
be  used  as  an  AMOC  would  be  available 
within  a  few  months  of  the  proposed 
rule's  publication.  In  addition,  the  FAA 
estimated  that  operators  would  be  able 
to  modify  their  airplanes  within  the 
120-day  interim  period. 

Hamilton  Aviation  has  received 
letters  of  approval  for  work  towards 
obtaining  an  STC  for  strengthening  the 
floor  beams  aft  of  Station  700  and 
expects  to  be  able  to  submit  additional 
data  in  the  Fall  of  1998  that  will  provide 
the  basis  for  an  STC  for  the  entire  floor. 
Pemco  World  Air  Services  expects  to  be 
able  to  use  Hamilton's  engineering  data 
to  modify  the  floors  of  the  727's  it  has 
converted.  The  FAA  is  confident, 
therefore,  that  there  will  be  AMOC's  for 
operators  of  all  affected  airplanes  when 
this  final  rule  is  published. 

Several  commenters  to  the  Rules 
Dockets  for  the  proposed  AD's  rejected 
the  FAA's  claim  that  their  airplanes 
could  be  modified  within  the  120-day 
interim  period.  Their  arguments  were 
based  on  the  unavailability  of  an 
approved  STC  that  could  be  used  as  an 
AMOC  (or.  at  that  time,  even  letters  of 
approval  toward  an  STC).  Operators  also 
stated  that  modification  of  all  244  U.S.- 
registered  airplanes  would  be 
impossible  within  a  120-day  time  fi-ame. 

The  FAA  agrees  120  days  is 
imrealistic  and  would  have  severe 
economic  consequences  as  operators 
would  be  required  to  reduce  their 
payloads  substantially  at  the  end  of  the 
interim  period.  In  the  final  rule, 
therefore,  the  FAA  extends  the  interim 
period  to  28  months.  This  will  permit 
operators  to  modify  their  airplanes 
during  regularly  scheduled 
maintenance,  minimizing  down  time 
and  associated  lost  revenues.  This 
change  will  be  especially  beneficial  to 
small  entities  that  may  find  it  difficult 
to  find  alternative  means  of  carrying 
cargo. 

Finally,  the  FAA  rejects  the 
compliance  alternative  that  would 
reduce  payloads  from  those  currently 
required  but  would  estabhsh  higher 
payload  limits  than  those  for  larger 
entities.  This  alternative  is  unacceptable 
because  the  unsafe  condition  is 
dependent  on  the  size  of  the  payload. 
not  the  size  of  the  entity.  The  FAA 
cannot  permit  a  small  entity  to  operate 
under  an  imsafe  condition. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
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Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  AD  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-26-20    Boeing:  Amendment  39-10963. 
Docket  97-NM-80-AD. 
Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter")  conHguration  in 
accordance  with  Supplemental  Type 


Certificate  ST00015AT;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  payload  limitations  specified 
in  this  AD  are  in  addition  to  payload 
limitations  that  are  otherwise  applicable  and 
do  not  allow  for  increases  in  payloads 
beyond  those  specified  in  such  limitations. 

To  prevent  structural  failure  of  the 
floor  beams  of  the  main  cargo  deck, 
which  could  lead  to  loss  of  the  airplane, 
accomplish  the  following: 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  AD,  within  90  days 
after  the  effective  date  of  this  AD, 
accomplish  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  transport  containers 
or  pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Codes  "A,"  "B," 
"C,"  "D,"  or  "E,"  containers:  Revise  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Flight  Manuals  (AFM)  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements  to  include  the 
following  information.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  all  AFM's,  AFM  Supplements,  and  Weight 
and  Balance  Supplements. 

"LIMITATIONS 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  first 
container  aft  of  the  cargo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  or  pallet  shall  not  vary  more  than 
10  percent  (8.8  inches)  from  the  geometric 
center  of  the  t)ase  of  the  container  or  pallet 
for  the  forward  and  aft  direction,  and  10 
percent  of  the  width  from  the  geometric 
center  of  the  base  of  the  container  or  pallet 
for  the  left  or  right  direction." 

"PAYLOAD  UMITATIONS 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  National 
Aerospace  Standard  (NAS)  3610  Size  Code 
"A"  (88  by  125  inches),  "B"  (88  by  108 
inches),  or  "C"  (88  by  118  inches): 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  or  pallet  on  the  main 
cargo  deck,  except  in  the  area  adjacent  to  the 


side  cargo  door.  In  the  side  cargo  door  area, 
for  all  containers  or  pallets  completely  or 
partially  located  between  Body  Station  440 
and  Body  Station  660.  those  containers  or 
pallets  are  restricted  to  a  maximum  payload 
of  2,700  pounds  per  container  or  pallet.  The 
3,000  and  2,700  pound  payload  limits 
include  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pallet  on  the  main  cargo 
deck. 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 
Size  Code  "D"  (88  by  54  inches)  or  "E "  (88 
by  53  inches)  containers: 

Do  not  exceed  a  total  weight  of  1 ,500 
pounds  per  container  or  pallet  on  the  main 
cargo  deck,  except  in  the  area  adjacent  to  the 
side  cargo  door.  In  the  side  cargo  door  area, 
for  all  containers  or  pallets  completely  or 
partially  located  between  Body  Station  440 
and  Body  Station  660,  those  containers  or 
pallets  are  restricted  to  a  maximum  payload 
of  1,350  pounds  per  container  or  pallet.  The 
1,500  and  1,350  pound  payload  limits 
include  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  or  pallet  on  the  main  cargo 
deck." 

(2)  For  airplanes  on  which  any  other 
containers  or  pallets  are  transjxjrted:  Revise 
the  Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate. 

Note  3:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  For  airplanes  that  ARE  equipped  with 
side  vertical  cargo  container  restraints  that 
have  been  approved  by  the  Manager, 
Standardization  Branch.  ANM-113:  As  an 
optional  alternative  to  compliance  with 
paragraph  (a)  of  this  AD,  within  90  days  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  as  applicable.  This  alternative  may 
be  used  only  during  the  period  ending  28 
months  after  the  effective  date  of  this  AD. 

Note  4:  To  be  eligible  for  compliance  with 
this  paragraph,  the  side  vertical  cargo 
container  restraints  must  be  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
regardless  of  whether  they  have  been 
previously  FAA  approved. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Codes  "A," 
"B,"  "C,"  "D,"  or  "E,"  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 
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"LIMITATIONS 

Maximum  Op<  i 
equals  350  knots 
or  Mode  "B"  ' 
(KEAS)|. 

Minimum 
pounds. 

All  containers 
oriented  with  thi 
facing  forward, 
container  aft  of 

The  location  o 
gravity  for  the 
container  shall 
(8.8  inches)  from 
base  of  the  contai 
direction  and  10 
the  geometric 
container  for  the 


(35) 


ope-ating  weight:  100,000 


pallets  that  have 
accordance  with 


rating  Airspeed  of  Vmo 
indicated  airspeed  (KIAS), 
knots  equivalent  airspeed 


with  one  door  must  be 
door  side  of  the  container 
6  Kcept  the  door  of  the  first 
cargo  barrier  may  face  aft. 
the  horizontal  center  of 
1  payload  within  each 
vary  more  than  10  percent 
the  geometric  center  of  the 
ner  for  the  forward  and  aft 
percent  of  the  width  irom 
cepter  of  the  base  of  the 
left  or  right  direction." 


tie( 


to  a 
n3t 


PAYLOAD  UM ITATIONS 
For  airplanes  t  lat  transport  containers  or 


been  manufactured  in 
National  Aerospace 


Standard  (NAS)  1610  Size  Code  "A"  (88  by 
125  inches),  "B"  (88  by  108  inches),  or  "C" 
(88  by  118  inchei): 

Except  as  prov  ided  below  for  Body  Station 
740  to  Body  Stat  on  950,  do  not  exceed  a 
total  weight  of  9JB00  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  8,000  Aounds  for  any  single 
container  or  palffit. 

For  those  containers  or  pallets  which  are 
completely  or  partially  located  within  Body 
Station  740  to  Body  Station  950  (the  region 
of  the  wing  box  and  main  landing  gear  wheel 
well):  Do  not  extjeed  a  total  weight  of  12,000 
pounds  for  any  tivo  adjacent  containers  or 
pallets  and  a  total  weight  of  8,000  pounds  for 
any  single  container  or  pallet. 

These  container  payload  limits  include  the 
payload  in  the  lower  lobe  cargo 
compartments  aid  any  other  load  applied  to 
the  bottom  of  tha  floor  beams  of  the  main 
cargo  deck  for  tne  same  body  station  location 
as  the  container  pr  pallet  on  the  main  cargo 
deck:  and  | 

For  containers!  or  pallets  that  have  been 
manufactured  inj  accordance  with  NAS  3610 
Size  Code  "D"  (M  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  41800  pounds  for  any  two 
adjacent  (in  the  forward  and  aft  direction) 
containers  or  pallets  and  a  total  weight  of 
4,000  pounds  fot  any  single  container  or 
pallet. 

For  those  containers  or  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  and  main  landing  gear 
wheel  well):  Do  (lot  exceed  a  total  weight  of 
6,000  pounds  fo^any  two  adjacent  (in  the 
forward  and  aft  direction)  containers  or 
pallets  and  a  total  weight  of  4.000  pounds  for 
any  single  container  or  pallet. 

These  payload  limits  include  the  payload 
in  the  lower  lob#  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of  the 
floor  beams  of  t^e  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  ^ain  cargo  deck." 

(2)  For  airplanes  on  which  pallets  or 
containers  other  than  those  specified  in 


paragraph  (b)(1)  of  this  AD,  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113. 

Note  5:  The  weight  restrictions  to  be 
approved  under  paragraph  (b)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (b)(1)  of  this  AD. 

(c)  For  airplanes  that  are  NOT  equipped 
with  side  vertical  cargo  container  restraints 
that  have  been  approved  by  the  Manager, 
Standardization  Branch,  ANM-113:  As  an 
optional  alternative  to  compliance  with 
paragraph  (a)  of  this  AD,  within  90  days  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (c)(1)  or  (c)(2)  of 
this  AD,  as  applicable.  This  alternative  may 
be  used  only  during  the  period  ending  28 
months  after  the  effective  date  of  this  AD. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Codes  "A," 
"B,"  "C, '  "D,"  or  "E,"  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"LIMITATIONS 

Maximum  Operating  Airspeed  of  Vmo 
equals  350  knots  indicated  airspeed  (KIAS), 
or  Mode  "B"  |350  knots  equivalent  airspeed 
(KEAS)l. 

Minimum  operating  weight:  100,000 
pounds. 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the  container 
facing  forward,  except  the  door  of  the  first 
container  aft  of  the  cargo  barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  10  percent 
(8.8  inches)  from  the  geometric  center  of  the 
base  of  the  container  for  the  forward  and  aft 
direction  and  10  percent  of  the  width  bom 
the  geometric  center  of  the  base  of  the 
container  for  the  left  or  right  direction." 

"PAYLOAD  UMITATIONS 

For  airplanes  that  transport  containers  or 
pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Code  "A"  (88  by 
125  inches),  "B"  (88  by  108  inches),  or  "C" 
(88  by  118  inches): 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  8,000  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  8,000  pounds  for  any  single 
container  or  pallet. 

For  those  cargo  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  and  main  landing  gear 
wheel  well):  Do  not  exceed  a  total  weight  of 
12,000  pounds  for  any  two  adjacent 
containers  or  pallets  and  a  total  weight  of 
8,000  pounds  for  any  single  container  or 
pallet. 


These  payload  limits  include  the  payload 
in  the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  main  cargo  deck. 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 
Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed  a 
total  weight  of  4,000  pounds  for  any  two 
adjacent  (in  the  forward  and  aft  direction) 
containers  or  pallets  and  a  total  weight  of 
4,000  pounds  for  any  single  container  or 
pallet. 

For  those  cargo  pallets  which  are 
completely  or  partially  contained  within 
Body  Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  and  main  landing  gear 
wheel  well):  Do  not  exceed  a  total  weight  of 
6.000  pounds  for  any  two  adjacent  containers 
or  pallets  and  a  total  weight  of  4,000  pounds 
for  any  single  container  or  pallet. 

These  payload  limits  include  the  payload 
in  the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck  for  the 
same  body  station  location  as  the  container 
or  pallet  on  the  main  cargo  deck." 

(2)  For  airplanes  on  which  pallets  or 
containers  other  than  those  specified  in 
paragraph  (c)(1)  of  this  AD,  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113. 

Note  6:  The  weight  restrictions  to  be 
approved  under  paragraph  (c)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (c)(1)  of  this  AD. 

(d)  For  airplanes  complying  with 
paragraph  (b)  or  (c)  of  this  AD,  within  28 
months  after  the  effective  date  of  this  AD. 
accomplish  the  requirements  of  paragraph  (a) 
of  this  AD. 

(e)  For  airplanes  that  operate  under  the  350 
KIAS  limitations  specified  in  paragraph  (b)  or 
(c)  of  this  AD:  A  maximum  operating 
airspeed  limitation  placard  must  be  installed 
adjacent  to  the  airspeed  indicator  and  in  full 
view  of  both  pilots.  This  placard  must  state: 
"Limit  Vmo  to  350  KIAS." 

(f)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b).  (c).  (d),  and  (e)  of  this  AD: 
An  applicant  may  propose  to  modify  the 
floor  structure  or  propose  differing  payloads 
and  other  limits  by  submitting  substantiating 
data  and  analyses  to  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate.  3960 
Paramount  Boulevard,  Lakewood,  California 
90712.  The  Manager  of  the  Los  Angeles  ACO 
will  coordinate  the  review  of  the  submittal 
with  the  Manager  of  the  Standardization 
Branch.  ANM-113,  in  accordance  with  the 
procedures  of  paragraph  (g)  of  this  AD.  If  the 
FAA  determines  that  the  proposal  is  in 
compliance  with  the  requirements  of  Civil 
Air  Regulations  (CAR)  part  4b  and  is 
applicable  to  the  specific  airplane  being 
analyzed  and  approves  the  proposed  limits, 
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prior  to  flight  under  these  new  limits,  the 
operator  must  revise  the  Limitations  Section 
of  all  FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACX), 
who  will  coordinate  the  approval  with  the 
Manager  of  the  Standardization  Branch 
ANM-113. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  This  amendment  becomes  effective  on 
February  16, 1999. 

Issued  in  Ronton,  Washington,  on 
December  16, 1998. 
Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  99-446  Filed  1-11-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  97-NM-81-AD;  Amendment 
3»-10964;AD9S-26-21I 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  SA1444SO,  SA1509SO, 
SA1543SO,  SAiaseSO,  SA1740SO,  or 
SA1667SO 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule;  technical  public 

meeting. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes  that  have  been 
converted  from  a  passenger  to  a  cargo- 


carrying  ("freighter")  configuration,  that 
requires  limiting  the  payload  on  the 
main  cargo  deck  by  revising  the 
Limitations  Sections  of  all  Airplane 
Flight  Manuals  (AFM),  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  amendment  also 
provides  for  the  submission  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  cargo  deck,  or  modification  of 
the  main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  This  amendment  is 
prompted  by  the  FAA's  determination 
that  under  certain  conditions 
unreinforced  floor  structure  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  ciurently 
allowed  in  this  area.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  floor  structure, 
which  could  lead  to  loss  of  the  airplane. 
DATES:  Effective  February  16,  1999. 
The  pubhc  meeting  wrill  be  held 
January  20,  1999,  at  9:00  a.m.,  in  Seattle. 
Washington.  Registration  will  begin  at 
8:30  a.m.  on  the  day  of  the  meeting. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  by  appointment  only 
between  the  hours  of  8:00  a.m.  and  2:00 
p.m. 

The  public  meeting  will  be  held  at  the 
following  location:  The  Radisson  Hotel. 
17001  Pacific  Highway  South,  Seattle, 
Washington  98188;  telephone  (206) 
244-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  airworthiness 
directive  should  be  directed  to  Melissa 
Sandow.  Aerospace  Engineer.  ANM- 
lOOD,  FAA.  Transport  Airplane 
Directorate.  Denver  Aircraft 
Certification  Office  (AGO),  26805  E. 
68th  Avenue.  Room  214.  Denver. 
Colorado  80249;  telephone  (303)  342- 
1084;  fax  (303)  342-1084. 

Requests  to  present  a  statement  at  the 
public  meeting  regarding  the  logistics  of 
the  meeting  should  be  directed  to  Mike 
Zielinski,  Federal  Aviation 
Administration.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate. 
ANM-113. 1601  Lind  Avenue.  SW, 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2279;  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 


Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("fi^ighter") 
configuration  was  published  in  the 
Federal  Register  on  July  15.  1997  (62  FR 
37778).  At  the  same  time,  the  FAA 
issued  three  other  similar  notices  of 
proposed  rulemaking  (NFRM's)  to 
address  airplanes  similarly  converted  in 
accordance  with  STC's  held  by  FedEx. 
Aeronautical  Engineers.  Inc..  and  ATAZ 
(now  held  by  Kitty  Hawk  Air  Cargo). 
That  action  proposed  to  require  limiting 
the  payload  on  the  main  cargo  deck  by 
revising  the  Limitations  Sections  of  all 
Airplane  Flight  Manuals  (AFM),  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  That  action  also  proposed  to 
provide  for  the  submission  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  cargo  deck,  or  modification  of 
the  main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions. 

On  February  4,  1998,  in  order  to 
obtain  additional  public  participation  in 
these  NPRM's,  the  FAA  reopened  the 
comment  period  for  a  period  of  90  days 
and  scheduled  two  sets  of  public 
meetings,  which  were  held  in  Seattle, 
Washington,  on  February  18  and  19. 
1998,  and  April  1  and  2,  1998.  In 
addition  to  the  comments  submitted 
during  the  original  comment  period,  the 
comments  that  were  provided  at  the 
public  meetings  and  submitted  to  the 
Rules  Dockets  during  the  reopened 
comment  period  also  are  discussed 
below. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  FAA  has  received  comments  in 
response  to  the  four  NPRM's  discussed 
previously  (i.e..  Docket  No.'s  97-NM- 
09-AD,  97-NM-79-AD,  97-NM-6(>- 
AD,  and  97-NM-81-AD).  Some  of  these 
comments  addressed  only  one  NPRM. 
while  others  addressed  all  four.  For 
example,  although  the  comments 
submitted  by  FedEx  address  only  the 
NPRM  applicable  to  its  STC's  (i.e., 
Docket  No.  97-NM-09-AD),  oUier 
commenters  referenced  FedEx's 
comments  and  requested  that  those 
comments  be  considered  in  the  context 
of  the  other  three  NPRM's,  as  well. 
Because  in  most  cases  the  issues  raised 
by  the  commenters  are  generally 
relevant  to  all  four  NPRM's.  each  final 
rule  includes  a  discu-rsion  of  all 
comments  received. 


2062 


ofUli! 


federal  Register / Vol.  64,  No.  7 /Tuesday.  January  12,  1999 /Rules  and  Regulations 


Existence  of  Uiisafe  Condition 

Several  comitienters  disagree  with  the 
FAA's  finding  if  an  unsafe  condition 
and  refer  to  the  following  statement  in 
the  NPRM's,  "[k]  design  which  does  not 
meet  [certificatjonj  standards  is 
presumed  to  b^  unsafe."  The 
commenters  contend  that,  while  this 
statement  is  "convenient,"  the  FAA  is 
still  obliged  to  ssue  the  AD  in 
accordance  wit  1 14  CFR  part  39.  In 
accordance  wit  i  part  39,  prior  to  the 
issuance  of  an  i  ^.D,  the  FAA  must 
establish  that  an  unsafe  condition  exists 
in  a  product  ann  that  this  condition  is 
likely  to  exist  in  other  products  of  the 
same  type  desi|[n. 

From  this  comment,  the  FAA  infers 
that  the  comme  nters  believe  the 
proposed  AD  is  merely  a  consequence  of 
non-compliance  with  Civil  Air 
Regulations  (C^R)  part  4b,  which  are 
the  design  standards  to  which  the 
Model  727  wasj  certificated,  and  that  the 
unsafe  condition  has  not  been 
substantiated. '  'he  FAA  does  not 
concur.  The  coitext  of  the  quoted 
statement  in  ths  NPRM's  was  an 
explanation  of  uie  FAA's  method  used 
in  the  design  raview  that  led  to  issuance 
of  the  NPRM's.]  Initially,  the  FAA  had 
identified  the  potential  non-compliance 
based  on  observation  and  review  of 
original  certifidation  data.  Since,  in 
accordance  witb  the  Federal  Aviation 
Act,  CAR  part '  ib  standards  establish  the 
minimum  leve  of  safety,  the  FAA 
considered  tha :  further  evaluation  was 
necessary  and  appropriate  to  determine 
whether  this  potential  non-compUance 
created  an  una  ife  condition  warranting 
an  AD.  As  explained  in  the  NPRM's,  the 
FAA  determindd  not  only  that  the 
design  was  noii-compliant,  but  that  the 
degree  of  non-(  ompliance  was  highly 
significant,  anc  resulted  in  substantial 
negative  struct  iral  margins  of  safety. 
The  FAA's  ansiysis  addressed  the  "up" 
load  case,  whi^h  was  considered  to  be 
the  most  likely]  critical  load  case,  in  the 
sense  that  it  was  likely  to  be  the  load 
case  that  would  present  the  most  serious 
negative  margins  of  safety.  The  analysis 
verified  these  Negative  margins  and 
confirmed  the  FAA's  concerns  that 
serious  negativie  margins  may  exist  for 
other  load  casqs,  as  well.  The  effect  of 
these  substantial  negative  margins  is 
that  the  likelihood  of  catastrophic 
failure  of  the  floor  structure  is 
unacceptably  1  igh.  The  FAA's  finding 
of  unsafe  cond  tion  arises  from  this 
determination  rather  than  fi'om  a  finding 
of  non-coraplii  ince  with  CAR  part  4b. 

Risk  From  Acl  ual  Operations 

Several  com:  nenters  state  that  the 
FAA's  finding  |of  an  unsafe  condition  in 


the  NPRM's  is  incorrect  because,  based 
on  the  way  the  airplanes  are  actually 
loaded  and  operated,  the  likelihood  of 
encountering  conditions  specified  in 
CAR  part  4b  that  would  exceed  the 
strength  of  the  floor  structure  is 
extremely  improbable. 

The  FAA  does  not  concur.  The  FAA's 
evaluation  was  based  on  the  potential 
for  a  catastrophic  event  occurring  as  a 
result  of  an  airplane  encountering 
severe  gust  conditions  while 
transporting  containers  loaded  with 
maximum  allowable  payloads.  (Unless 
otherwise  stated,  throughout  the 
preamble  of  this  AD  the  FAA  uses  the 
term  "container"  to  refer  to  all  unit  load 
devices,  including  pallets.)  The  fact  that 
operators  may  transport  containers  with 
maximum  payloads  only  for  a  small 
percentage  of  their  operations  does  not 
diminish  the  seriousness  of  the  unsafe 
condition  when  they  do  transport  such 
containers.  (It  should  be  noted  that  one 
commenter  stated  that  its  operations 
with  even  one  container  at  maximum 
allowable  payload  are  only  a  small 
percentage  of  its  total  operations,  but 
also  stated  that  it  engages  in  such 
operations  daily.) 

In  addition,  tne  FAA  disagrees  with 
the  commenters'  conclusions  regarding 
the  probability  of  catastrophic  events. 
The  events  that  may  cause  a 
catastrophic  failure  occxu-  randomly 
and,  thus,  cannot  be  reliably  predicted 
and  avoided  for  any  particular 
operation.  Although  the  probability  of 
large  gusts  or  excessive  maneuvers  (as 
specified  in  CAR  part  4b)  is  low 
(approximately  once  in  the  lifetime  of 
an  airplane  for  a  large  gust),  because  of 
the  large  negative  margins  of  safety 
associated  with  these  unreinforced  floor 
structure  designs  (discussed  in  the 
NPRM's),  less  severe  events  (i.e.,  lower 
gusts  or  milder  maneuvers)  also  could 
result  in  catastrophic  failure.  Therefore, 
because  the  likelihood  of  encountering 
less  severe  events  is  significantly  greater 
than  the  likelihood  of  encountering  the 
events  contemplated  by  CAR  part  4b 
standards,  and  because  the 
consequences  of  such  encounters  may 
be  catastrophic,  the  FAA  considers  that 
the  risk  is  unacceptable. 

During  the  public  meetings,  several 
commenters  suggested  using  analytical 
methods  developed  to  show  compliance 
with  14  CFR  25.1309  in  assessing  risks 
from  gust  loads.  Their  position  was  that 
if  such  analysis  were  performed,  it 
would  demonstrate  that  the  unsafe 
condition  addressed  by  the  proposed 
AD  is  "extremely  improbable;" 
therefore,  an  AD  is  imnecessary  to 
address  it. 

The  FAA  does  not  concur.  The 
purpose  of  section  25.1309  is  to  require 


that  type  certificate  applicants 
demonstrate  the  robustness  of  the 
airplane  systems  and  equipment. 
Therefore,  it  is  not  applicable  to  the 
assessment  of  the  seriousness  of  an 
unsafe  condition  associated  with 
identified  structural  deficiencies. 
Nevertheless,  assuming  that  it  is 
appropriate,  section  25.1309(a)  states 
that  the  airplane  systems,  equipment, 
and  installations  "must  be  designed  to 
ensure  that  they  perform  their  intended 
functions  under  any  foreseeable 
operating  condition."  This  means  that 
the  airplane  must  function  properly  if  it 
is  being  operated  within  its  approved 
operating  and  environmental 
conditions.  As  discussed  in  the  NPRM's, 
the  FAA's  analysis  demonstrates  that 
the  affected  airplanes,  when  operated 
with  allowable  payload  weights  and 
distributions  (which  is  foreseeable), 
could  experience  catastrophic  failure  if 
they  encounter  gust  conditions  that  are 
also  foreseeable.  Therefore,  applying  the 
analytical  methods  of  section 
25.1309(a),  these  STC  designs  would  be 
found  not  to  comply. 

In  addition,  section  25.1309(b) 
requires  that  any  system  failure 
condition  that  would  result  in  a 
catastrophic  event  be  shown  to  be 
extremely  improbable,  even  if  the 
system  failure  occurred  concurrently 
with  environmental  conditions  that 
would  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  the  system  failure. 
Probabilistic  analyses  are  used  to 
demonstrate  compliance  with  section 
25.1309(b)  by  estimating  the  probability 
of  random  system  and  equipment 
failures  occurring  on  the  airplane.  The 
consequences  of  failures  that  are  more 
probable  must  be  shown  to  be  relatively 
minor;  failures  with  more  serious 
consequences  must  be  shown  to  have 
lower  probabilities.  However,  in 
providing  guidance  for  compliance  with 
this  requirement.  Advisory  Circular 
(AC)  No.  25.1309-lA  advises:  "In  any 
system  or  subsystem,  the  failure  of  any 
single  element,  component  or 
cormection  during  any  one  flight  *  *  * 
should  be  assumed,  regardless  of 
probability.  Such  single  failures  should 
not  prevent  continued  safe  flight  and 
landing*  •   V" 

Applying  this  analytical  method  to 
the  circumstances  of  this  AD,  if  the 
failure  of  the  floor  beam  is  assumed,  the 
consequences  are  likely  to  be 
catastrophic,  preventing  continued  safe 
flight  and  landing.  Therefore,  under  the 
analytical  approaches  of  either  section 
25.1309(a)  or  (b),  the  operations  with 
understrength  floors  without  limitations 
is  unacceptable. 
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During  the  reopened  comment  period, 
FedEx  submitted  a  risk  assessment  from 
which  it  concluded  that,  even  assuming 
the  NPRM  identified  a  potential  imsafe 
condition,  the  probability  of  occurrence 
was  sufficiently  small  (i.e.,  once  every 
300  years)  so  that  AD  action  should  be 
postponed  until  additional  testing  and 
analysis  has  been  completed.  Other 
commenters  referenced  this  analysis 
and  supported  FedEx's  conclusion. 

The  FAA  has  evaluated  the  risk 
assessment  submitted  to  Rules  Docket 
No.  97-NM-09-AD.  and  does  not 
concur  with  the  commenters' 
conclusion.  Regarding  the  general 
relevance  of  the  kind  of  risk  assessment 
submitted  by  the  commenter,  it  should 
be  noted  that  the  probabiUty  of  the  limit 
gust  event  has  already  been  considered 
when  establishing  the  gust  intensities 
specified  in  CAR  section  4b.211(b).  CAR 
part  4b  requires  that  all  airplanes  be 
capable  of  structurally  withstanding  a 
gust  of  the  intensities  specified  therein, 
as  such  a  gust  is  expected  to  occur  at 
some  time  in  the  airplane's  operating 
life. 

Regarding  the  specific  data  presented 
in  the  FedEx  risk  assessment,  the  FAA 
does  not  concur  with  the  assimiption 
that  extreme  gusts  will  be  encountered 
by  a  cargo  carrying  Boeing  Model  727 
airplane  only  once  in  5  million  flight 
hours.  As  its  basis  for  this  assumption, 
the  commenter  states  that  "FAA  data 
indicate  that,  in  approximately  50 
million  flight-hours  of  experience 
among  US  domestic  727s,  there  have 
been  five  pilot  reports  of  extreme  gusts 
that  exceeded  federal  thresholds  for 
danger."  The  commenter  states  that  this 
equates  to  a  rate  of  occurrence  of 
approximately  once  every  10  million 
flights.  The  commenter  also  states  that 
due  to  potential  errors,  it  would  be 
conservative  to  double  this  rate  to  10 
total  events,  and  use  an  estimate  of  1 
occurrence  per  5  million  hours. 

The  FAA  does  not  concur  with  the 
commenter's  statement  that  FAA  data 
show  that  only  five  cases  of  extreme 
gust  have  been  encountered  by  the  U.S. 
727  fleet.  Turbulence  events  must  be 
reported  only  if  they  result  in  detected 
airplane  damage  or  passenger  injuries. 
During  certain  gust  events,  the  gust 
loads  encountered  in  the  cockpit  are 
substantially  less  severe  than  those 
encountered  in  the  aft  portion  of  the 
airplane.  Therefore,  some  large  gust 
encounters  may  not  "feel"  very  severe 
to  the  flight  crew.  As  a  result,  the  FAA 
recognizes  that  not  all  severe  turbulence 
events  are  reported.  Further,  in  the 
NPRM's,  the  FAA  provided  five  cases  of 
turbulence  as  examples,  to  illustrate  that 
turbulence  is  a  real  occurrence,  and  not 
merely  theoretical.  These  five  examples 


were  obtained  from  data  showing  87 
reported  severe  turbulence  events, 
which  resulted  in  passenger  injuries,  on 
the  Boeing  727  from  1966  to  March 
1997.  The  FAA  selected  the  five  reports 
because  the  airplane  operators  had 
reported  the  magnitude  of  the 
turbulence  event  after  obtaining  this 
information  from  the  flight  data 
recorder.  Operators  are  not  required  to 
obtain  data  regarding  the  magnitude  of 
the  turbulence  event,  and  therefore  it  is 
rarely  reported. 

Diuing  the  public  meeting  held  on 
Thursday.  February  19, 1998,  the  FAA 
explained  that  these  turbulence  cases 
were  just  examples  and  had  been 
selected  because  the  reports  included 
information  regarding  event  magnitude. 
The  FAA  further  explained  at  that 
meeting  that  it  was  inappropriate  to  use 
these  data  in  a  probabilistic  analysis. 
The  commenter's  risk  assessment 
provides  no  information  to  change  the 
FAA's  views. 

A  section  of  the  commenter's  report 
states,  "Detailed  equations  that  combine 
empirical  evidence  and  physical  theory 
estimate  how  fi^uently  gusts  of 
different  magnitudes  arise  at  different 
altitudes."  ITie  commenter  states  that  its 
calculations  indicate  that  gusts  with 
intensities  that  equal  or  exceed  50  feet 
per  second  are  encountered  once  per  50 
million  flight  hours  at  35,000  feet.  The 
report  does  not  provide  the  equations 
themselves,  does  not  describe  the 
methodology  used  to  determine  the  1  in 
50  million  flight  hours  probability 
value,  and  does  not  specifically  identify 
the  referenced  source  data.  Therefore, 
the  FAA  cannot  assess  the  validity  of 
the  commenter's  conclusions. 

The  commenter  also  refers  to  graphs 
contained  in  a  1988  American  Institute 
of  Aeronautics  and  Astronautics  (ALAA) 
publication  by  Frederic  M.  Hoblit  that 
the  commenter  states  indicate  even 
lower  encoimter  rates  for  gusts  during 
climb  and  descent.  The  FAA  has 
examined  this  pubUcation,  and  does  not 
concur  with  the  commenter's  statements 
regarding  these  data.  First,  the 
commenter  appears  to  be  incorrectly 
referencing  the  graphs,  which  represent 
continuous  turbulence,  and  not  discrete 
gusts,  as  provided  in  CAR  4b.  The  two 
types  of  atmospheric  disturbances  are 
different,  and  to  reference  these  graphs 
is  inappropriate.  Secondly,  the 
commenter's  risk  assessment  only 
addresses  gusts  "that  exceed  the  Federal 
threshold"  (which  the  FAA  infers  to 
mean  limit  load  gusts)  in  combination 
with  cargo  loads  with  two  adjacent 
containers  having  a  total  weight  that 
equals  or  exceeds  9,600  lbs.  "This 
approach  is  unconservative.  As 
discussed  in  the  NPRM,  the  cargo  floor 


has  a  high  negative  margin  of  safety,  and 
the  risk  of  structural  collapse  exists  at 
gust  intensities  well  below  the  limit  gust 
load  when  carrying  currently  allowed 
pay  loads  above  9,600  lbs.  The  greater 
the  weight  being  carried  in  the 
container,  the  lower  the  gust  needed  to 
cause  catastrophic  failure  of  the  floor. 
The  lower  the  gust  intensity,  the  more 
common  the  gust  occurrence  becomes. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  risk  assessment 
submitted  by  FedEx  does  not  provide  a 
basis  for  delaying  the  final  rule. 

One  group  of  commenters,  identifying 
themselves  as  airmen  for  one  of  the 
affected  operators,  supports  issuance  of 
the  final  rule,  as  proposed.  The 
commenters  state  that  they  do  not  have 
procedures  to  avoid  clear  air  turbulence, 
and  based  on  their  knowledge,  if  any  of 
them  had  encountered  a  similar  wind 
condition  to  that  experienced  by  a 
Boeing  747  in  January  1998,  their 
airplane  would  "come  apart,  in-flight." 

"rhe  FAA  concurs  that  there  is  no 
reliable  means  to  forecast  or  to  avoid 
clear  air  turbulence.  The  flight 
conditions  encoimtered  by  the 
referenced  747  could  be  very  hazardous 
to  one  of  the  affected  airplanes  if 
encountered  while  critically  loaded 
with  heavy  containers. 

Change  in  Applicable  Standards 

Several  commenters  state  that  the 
NPRM's  reflect  a  radical  change  in  the 
assumptions  that  certificate  holders  are 
permitted  to  use  to  substantiate  the 
main  deck  floor  structure.  The  FAA 
does  not  concur.  As  discussed  below, 
the  FAA's  analysis  is  consistent  with 
the  applicable  CAR  part  4b  standards, 
which  became  effective  in  1953. 

"Infinitesimal  Probability" 

One  commenter  states  that  the 
proposed  AD  would  impose 
unnecessary  costs  which  would  then  be 
passed  to  its  customers,  for  what  the 
FAA's  Director  of  Aircraft  Certification 
Service  has  stated  is  an  "infinitesimal 
probability  of  a  safety  related 
happening."  The  referenced  comment  is 
contained  in  an  article  in  the  April  15, 
1997,  issue  of  "Commercial  Aviation 
Report." 

From  this  comment,  the  FAA  infiers 
that  the  commenter  believes  the 
reference  to  "infinitesimal  probability" 
belies  the  need  for  an  AD.  The 
commenter  has  taken  the  remark  out  of 
context.  The  actual  quote  is,  "What  is 
the  probability  of  it  [catastrophe] 
happening  in  the  next  month? 
Infinitesimal."  This  remark  was  made  in 
response  to  a  question  regarding  why 
the  FAA  was  issuing  an  NPRM  rather 
than  an  emergency  AD.  The  Director  of 
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the  Aircraft  Q  rtification  Service  was 
explaining  that,  although  the  FAA  had 
determined  that  the  unsafe  condition 
must  be  addressed  by  issuance  of  an 
AD,  the  urgenfcy  of  the  issue  was  not  so 
great  as  to  preclude  the  normal  legally 
required  process  of  providing  public 
notice  and  opportunity  to  comment. 

Accident  Data 

One  commepter  states  that  the  fact 
that  no  crashed  have  occiured  with  the 
affected  airplaties  has  nothing 
whatsoever  to  do  with  these  airplanes 
being  of  a  safe  design.  They  merely  have 
had  the  good  fortune  to  have  not  yet 
encountered  a 
FAA  concurs, 


critical  condition.  The 


"Erroneous  O  irtification" 

One  commeriter  states  that  it  counted 
on  the  competpnce  of  the  FAA  when 
obtaining  the  Effected  airplanes,  as  the 
cargo  modificttions  were  FAA- 
approved.  The  commenter  further  states 
that  the  FAA's  error  in  issuing  these 
approvals  is  gting  to  severely  hurt  small 
operators  of  mese  airplanes,  who  are 
neither  culpaqle  nor  negligent.  While 
the  FAA  understands  that  the  impact  of 
this  AD  may  be  significant  for  some 
operators,  the  {FAA  cannot  ignore  the 
fact  that  an  unsafe  condition  exists  that 
requires  actio*  to  ensure  the  continued 
operational  safety  of  the  fleet.  If  the 
FAA  had  been  aware  of  these 
deficiencies  at  the  time  of  the  original 
STC  issuance.lthe  FAA  would  not  have 
issued  the  STC's. 

One  commepter  points  out  that  the 
FAA  design  rgview  team  observed  that 
the  original  passenger  floor  beams  had 
not  been  struciurally  reinforced,  and 
that  this  fact  i|  immediately  apparent 
from  the  techiiical  drawings  associated 
with  the  STC.  [The  commenter  questions 
why  the  FAA  pas  not  expressed  any 
concern  or  no^ced  these  facts  earlier. 

The  applicatit  for  any  design  approval 
is  responsible  for  compliance  with  all 
applicable  FA  \  regulations.  The  FAA 
has  the  discrel  ion  to  review  or 
otherwise  evaluate  the  applicant's 
compliance  to  the  degree  the  FAA 
considers  app  'opriate  in  the  interest  of 
safety.  The  normal  certification  process 
allows  for  the  Ireview  and  approval  of 
data  by  FAA  designees.  Consequently, 
the  FAA  offic(  responsible  for  the 
certification  of  an  airplane  or 
modification  Do  an  airplane  or  an 
aeronautical  appliance  may  not  review 
all  details  reg^ding  compliance  with 
the  appropriate  regulations.  Also,  the 
fact  that  the  cargo  floor  structiu^  was 
unmodified  does  not  necessarily  lead  to 
the  conclusioi  i  that  the  floors  are 
structurally  d(  ificient.  As  explained  in 
the  NPRM,  thi  i  imderstrength  floors  on 


certain  747  airplanes  converted  to 
fireighters  caused  the  FAA  to  question 
the  adequacy  of  all  STC-converted 
passenger-to-freighter  cargo  floor 
structures.  This  AD  arises  firom  this 
evaluation. 

An  FAA/Industry  Team 

Several  commenters  request  that  the 
FAA  establish  an  industry  team 
comprised  of  the  FAA,  STC  holders,  and 
operators  before  issuing  an  AD  to 
establish  the  requirements  and  a 
corrective  action  plan  to  resolve  the 
problems  with  the  STC's  in  a  logical 
manner.  One  commenter  states  that  "too 
much  time  has  been  spent  going  in 
different  directions  to  resolve  common 
problems  for  all  STC's,"  and  that  "the 
FAA  has  not  been  sufficiently  clear  in 
their  requirements  for  the  re-design." 

The  FAA  does  not  concur  that 
issuance  of  the  AD  should  be  delayed. 
An  unsafe  condition  has  been 
identified,  and  the  FAA  must  take 
action  to  ensure  an  acceptable  level  of 
safety  of  the  affected  fleet  of  airplanes. 
The  STC  holders  and  operators  are 
certainly  fi-ee  to  form  an  industry  team 
to  find  common  solutions,  and  the  FAA 
is  willing  to  participate  in  such  efforts. 
The  FAA  also  does  not  concur  that  the 
requirements  for  re-design  are  unclear; 
as  the  FAA  has  stated  repeatedly,  the 
standards  for  evaluating  proposed 
corrective  actions  are  the  original 
certification  basis  for  the  airplane,  CAR 
part  4b.  Any  non-compliance  with  CAR 
part  4b  would  have  to  be  shown  to 
provide  an  acceptable  level  of  long-term 
safety. 

FAA/Industry  Communication 

One  commenter  states  that  there  has 
been  "virtually  no  opportunity  for 
technical  exchange"  and,  therefore,  the 
FAA  should  delay  issuance  of  the  final 
rule  until  such  an  exchange  has  taken 
place.  The  FAA  does  not  concur.  Since 
as  early  as  November  1996.  the  STC 
holders  have  been  made  aware  of  the 
FAA's  concerns  regarding  the  cargo 
floor  structure.  More  specifically, 
meetings  were  held  with  each  of  the 
affected  STC  holders  in  January  1997  to 
discuss  further  details  regarding  FAA 
concerns. 

On  February  14, 1997,  the  FAA  again 
discussed  its  concerns  with  the  affected 
industry  and  again  requested  that 
industry  provide  the  FAA  with  valid 
data  to  address  those  FAA  concerns. 
Subsequently,  over  the  course  of  the 
next  four  months  as  the  FAA  prepared 
the  NPRM's,  only  one  STC  holder 
provided  any  data  relative  to  the  merits 
of  the  proposed  AD's,  and  that  data  did 
not  alleviate  the  FAA's  concerns.  In 
response  to  the  NPRM's  first  comment 


period,  three  of  the  affected  STC  holders 
did  not  submit  technical  data  and,  for 
reasons  discussed  below,  the  data 
submitted  by  the  fourth  STC  holder 
(FedEx)  did  not  alleviate  the  FAA's 
concerns.  During  the  reopened  comment 
period,  the  FAA  engaged  in  further 
extensive  discussion  with  the  affected 
industry  and  those  discussions  continue 
in  the  context  of  on-going  efforts  to 
identify  necessary  actions  to  address  the 
unsafe  condition.  Based  on  this  history, 
the  FAA  considers  that  sufficient 
opportimity  for  technical  exchange  has 
been  provided  and  that  further  delay  is 
unwarranted  and  unnecessarily 
jeopardizes  public  safety. 

Delay  Issuance 

Two  commenters  state  that  additional 
time  is  necessary  so  that  the  airplanes 
would  be  removed  from  service  only 
once  to  incorporate  all  needed 
corrective  actions  (i.e.,  not  only  for  the 
floors,  but  also  for  other  problems 
identified  in  the  NPRM)  due  to  the  high 
cost  of  incorporating  partial  solutions  to 
the  overall  problem.  One  commenter 
requests  that  all  problems  associated 
with  the  STC's  be  identified,  solutions 
provided,  and  methods  for 
accomplishment  of  the  solutions  be 
agreed  upon  prior  to  the  issuance  of  any 
AD.  The  FAA  does  not  concur.  In  light 
of  the  seriousness  of  the  unsafe 
condition,  the  FAA  has  determined  that 
it  would  first  address  the  strength  of  the 
cargo  floor  structure.  All  of  the 
remaining  issues  will  be  addressed  in 
future  rulemaking  efforts.  Even  though 
this  AD  addresses  only  the  cargo  floor 
structure,  it  should  not  inhibit  industry 
from  taking  corrective  action  with 
regard  to  the  remaining  issues.  In  fact, 
in  order  to  minimize  the  inefficiencies 
identified  by  the  commenter,  the  FAA  is 
committed  to  working  with  industry  to 
identify  as  expeditiously  as  possible 
necessary  corrective  actions  for  all  of 
the  problems  discussed  in  the  NPRM. 

The  Cargo  Airline  Association  (CAA) 
requests  that  the  FAA  not  adopt  an  AD 
imposing  interim  limits.  Since  the  CAA 
believes  that  the  risk  of  a  catastrophic 
failure  is  "virtually  nonexistent,"  and 
since  several  potential  STC  holdera  with 
varying  solutions  to  issues  raised  are  in 
the  process  of  working  with  FAA,  scarce 
resources  should  be  devoted  to  ensuring 
expeditious  approval  of  these  proposals. 

Another  commenter  requests  that  the 
FAA  delay  issuance  of  the  final  rules 
until  industry  solutions  are  approved 
(estimating  an  additional  60  to  90  days 
for  Israel  Aircraft  Industries  (LAI)  to 
complete  its  analysis,  as  it  has  only 
recently  had  access  to  Boeing  drawings). 
The  commenter  also  states  ±at  the  FAA 
rulemaking  process  has  caused  industry 
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to  make  significant  progress  and 
aggressively  pursue  solutions  that  will 
likely  meet  with  relatively  prompt  FAA 
approvals.  The  commenter  also  states 
that  ahhough  these  approvals  will  result 
in  a  25  percent  reduction  in  allowable 
payload,  it  is  wilUng  to  operate  with 
that  limitation.  This  commenter,  and 
several  other  commenters  reference  the 
FedEx  risk  assessment,  which  purports 
to  demonstrate  a  low  probability  of 
catastrophic  failure,  as  a  basis  for 
delaying  the  final  rules. 

Another  commenter  requests  4  to  6 
months  for  completion  of  certain 
industry  tests  and  risk  analysis,  as  the 
3-month  timetable  for  the  reopened 
comment  period  was  not  adequate,  due 
to  the  highly  complex  and  time- 
consiuning  natiu^  of  testing  and 
evaluation  procedures. 

For  the  reasons  discussed  above 
under  the  heading  "Risk  From  Actual 
Operations,"  the  FAA  does  not  agree 
that  the  risk  assessment  submitted  by 
FedEx  warrants  delaying  this 
rulemaking.  Furthermore,  the  FAA  does 
not  agree  that  correction  of  the  unsafe 
condition  can  be  assured  v^athin  60  to 
90  days,  or  4  to  6  months  without  this 
final  rule.  The  STC  holders  and  many 
operators  have  been  aware  of  this  issue 
since  the  fall  of  1996.  The  FAA 
anticipates  that,  with  the  adoption  of 
this  AID,  industry  wrill  continue  recent 
significant  progress  in  addressing  these 
issues,  which  will  result  in  timely 
implementation  of  appropriate 
corrective  action. 

Extension  of  Interim  Operational 
Period 

Several  commenters  state  that  the 
proposed  120-day  interim  allowances 
must  have  been  determined  to  be  safe  by 
the  FAA,  with  positive  margins  of 
safety.  Therefore,  the  commenters 
request  that  the  interim  time  limits  be 
extended.  Some  of  the  commenters 
request  that  the  extension  coincide  with 
regularly  scheduled  heavy  maintenance. 
The  CAA  requests  that  the  interim 
limits  should  be  allowed  to  continue  for 
however  long  it  takes  to  modiiy  the 
airplanes  to  bring  them  up  to  the 
original  design  limits.  This  commenter 
states  that  imder  normal  operations, 
there  is  no  risk  of  floor  beam  failure, 
and  also  states  that  the  FedEx  risk 
assessment  shows  that  the  likelihood  of 
encountering  conditions  set  forth  in  the 
NPRM  are  virtually  nonexistent. 

As  discussed  above  under  the  heading 
"Risk  from  Actual  Operations,"  the  FAA 
does  not  concur  that  the  information 
provided  in  the  FedEx  risk  assessment 
provides  a  basis  for  an  extension  of  the 
interim  period.  However,  for  other 
reasons,  the  FAA  concurs  that  the 


interim  operational  period  can  be 
extended. 

In  the  NPRM,  the  FAA  stated, 
"because  the  determination  of  the 
effects  of  operational  Umitations  on 
payload  is  based  on  approximations,  the 
resulting  payload  limits  may  be 
unconservative."  The  120-day  interim 
limit  was  based  on  this  potential 
unconservatism.  Since  issuance  of  the 
NPRM,  the  FAA  has  received  data 
(Reports  DFE-72701  and  DFE-72702, 
submitted  during  the  initial  comment 
period  as  Appendices  5  and  6  to 
FedEx's  comments  to  the  NPRM)  that 
partially  confirm  these  approximations. 
In  addition,  although  some  progress  has 
been  made  by  industry  in  developing 
corrective  actions,  neither  industry's 
proposal  (as  discussed  in  the  NPRM) 
nor  the  FAA's  expectations  have  been 
fulfilled.  Based  on  current  information 
regarding  the  status  of  various  efforts  to 
develop  corrective  actions,  the  FAA 
estimates  that  the  entire  afifected  fleet 
can  incorporate  corrective  actions 
dining  scheduled  heavy  maintenance 
within  28  months  after  the  effective  date 
of  this  AD.  In  light  of  this  new 
information,  the  FAA  has  reassessed  the 
proposed  interim  period  of  120  days 
and  concluded  that  the  period  should  be 
extended  to  28  months.  Therefore,  the 
FAA  has  revised  the  final  rule 
accordingly. 

The  FAA's  decision  to  extend  the 
interim  Umitations  does  not  imply  that 
the  cargo  floor  structure  has  been 
determined  by  the  FAA  to  be  safe  for  an 
indefinite  period,  or  in  compliance  with 
CAR  part  4b  requirements.  As  stated  in 
the  NPRM,  the  FAA's  analysis 
considered  only  the  most  likely  critical 
load  case,  and  the  proposed  interim 
limitations  were  based  on  that  analysis. 
The  confirming  data  referenced  above 
still  does  not  address  other  potential 
critical  load  cases  or  all  locations  within 
the  airplane.  Nevertheless,  in  light  of 
the  balance  of  the  safety  and  economic 
factors  discussed  above,  the  FAA 
considers  that  the  level  of  safety 
provided  by  the  interim  limitations  is 
adequate  for  the  time  period  of  28 
months.  However,  it  is  less  than  the 
level  of  safety  provided  by 
demonstrated  compliance  with  CAR 
part  4b  standards,  and  the  FAA 
considers  that  compliance  with  those 
standards  is  a  necessary  objective  to 
ensiu^  the  long  term  safety  of  the 
affected  fleet.  The  balancing  that  the 
FAA  has  considered  in  establishing  this 
interim  compliance  period  is  tjrpical  of 
the  balancing  that  occurs  in  all  AD's 
establishing  interim  requirements  and  is 
fully  consistent  with  the  FAA's 
obUgation  to  consider  economic 


impacts,  such  as  those  imposed  by 
Executive  Order  12866. 

Increased  Interim  Payload  Limits 

Several  commenters  also  request  that, 
due  to  "highly  conservative" 
methodologies  used  by  FAA,  the 
proposed  interim  weight  limit  should  be 
expanded  to  allow  an  average  maximum 
container  weight  of  6,000  lbs.  The  FAA 
does  not  concur  that  its  methodologies 
are  highly  conservative.  As  discussed  in 
the  NPRM  and  in  more  detail  below,  the 
FAA's  analytical  methods  are  typical  of 
industry  practice,  and  the  commenters 
have  not  demonstrated  how  these 
methods  are  highly  conservative.  The 
FAA  has  not  been  provided  with  any 
acceptable  data  to  support  the 
allowance  for  6,000-lb.  containers, 
except  as  discussed  below  under  the 
heading  "Position-by -Position 
Limitations." 

A  commenter  requests  that  the  FAA 
maximize  the  interim  limits.  The  FAA 
conciu^  that  the  interim  limits  should 
be  maximized  to  the  extent  that  they  are 
consistent  with  the  necessity  of 
addressing  the  unsafe  condition.  The 
FAA  considers  that  the  interim  limits 
estabUshed  in  the  final  rule  meet  this 
objective;  however,  as  discussed  below, 
the  FAA  will  continue  to  work  to 
approve  higher  limitations,  once  their 
safety  is  substantiated. 

Federal  Express  submitted  report  98- 
026  "Substantiation  of  Side  Vertical 
Cargo  Restraint  Installation  Using  Static 
Test  Results,"  Revision  A,  during  the 
reopened  comment  period.  FedEx  states 
that  this  report  "proves  conclusively 
that  the  side  restraint  installation  is 
adequate  to  restrain  the  applied 
container  loads  due  to  vertical  gust." 
The  FAA  concurs,  and  has  changed  the 
final  rule  (Rules  Docket  No.  97-NM-09- 
AD)  applicable  to  the  FedEx  STC's  to 
allow  the  higher  interim  limits  with  the 
FedEx  side  restraints  installed. 

Position-by-Position  Limitations 

The  CAA  requests  that  the  FAA 
consider  "position-by-position" 
limitations,  which  would  establish 
individual  weight  limits  for  each 
container  position  on  the  airplane, 
based  on  the  strength  of  the  floor 
structure  at  that  location.  The  CAA 
states  that  this  would  allow  a  higher 
total  payload,  while  addressing  the 
imsafe  condition.  The  FAA  concurs 
with  the  concept  of  position-by-position 
limitations,  and  will  consider  any  such 
proposal  when  presented  with 
supporting  data. 

For  example,  one  commenter, 
Amerijet,  has  submirted  a  position-by- 
position  proposal,  wuich  includes 
analysis  providing  for  increased  weights 
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for  certain  container  positions  relative 
to  those  determined  by  the  FAA  for  the 
interim  period.  [This  proposal  also 
contained  lower  limits  for  other 
container  positions  and  presupposes  the 
installation  of  sidelocks.  The 
commenter  stated  at  the  April  2  public 
meeting  that  it  mtends  to  install  vertical 
side  restraints  [$idelocks],  but  has  not 
submitted  any  data  to  the  FAA  on  a 
sidelock  installition.  The  FAA  has 
determined  thaj  this  proposal  would 
provide  an  acceptable  level  of  safety  for 
the  28-month  iifterim  period,  when  the 
affected  airplanes  are  equipped  with 
approved  sidelqcks.  The  commenter's 
proposal  would  not  be  acceptable  to  the 
FAA  for  indefinite  operations,  however, 
as  the  analysis  ^id  not  consider  other 
issues  such  as  GAR  part  4b  emergency 
landing  loads,  "^he  FAA  will  continue  to 
work  with  the  aommenter.  or  any  other 
interested  parties,  to  refine  these 
proposals  so  thit  they  may  be  approved 
under  paragraph  (f)  or  (g)  of  the  final 

rule. 

FedEx  also  submitted  a  position-by- 
position  proposal,  which  also  contained 
both  higher  and  lower  limits  as 
compared  to  thf  FAA's  proposed 
interim  limits.  fedEx's  proposal  also  is 
promising,  howjever,  its  analysis  is 
based  on  assumptions  which  the  FAA 
has  determinedfto  be  inaccurate,  given 
the  limitations  6f  the  weight  and 
balance  manual.  For  example,  FedEx's 
assumption  for  Ithe  percentage  of  the 
load  distribute^  to  die  sidelocks  (40 
percent)  was  ddrived  from  its  "Inverted 
Container  Test.*'  As  discussed  below 
under  the  heading  "FedEx's  Tests,"  the 
FAA  considers  this  assumption  to  be 
imconservativei  The  FAA  also  will 
continue  to  wo^k  with  FedEx  to  refine 
its  proposal,  sojthat  it  may  be  approved 
under  paragraph  (f)  or  (gj  of  the  final 
rule. 

The  CAA  als^  submitted  a  finite 
element  analysis  (FEA)  and,  based  on 
this  analysis,  requested  that  the  final 
rule  allow  inteijim  container  payload 
limitations  (reg^less  of  whether 
sidelocks  are  installed)  of  approximately 
3.500  lbs.  in  th«  most  forward  and  aft 
positions,  and  9,000  lbs.  over  the  wing 
and  wheel  wellj,  All  other  positions 
would  be  limits  to  4,800  lbs.  per 
container  position  with  no  sidelocks 
installed,  and  3.000  lbs.  with  sidelocks 
installed.  The  (JAA  also  requested  that, 
after  unspecified  frame  modifications 
are  incorporated  and  sidelocks  installed, 
interim  limitations  of  6,000  lbs.  per 
container  be  allowed.  Three  other 
commenters  submitted  similar 
proposals. 

As  stated  pretviously,  the  FAA  is 
willing  to  work  with  commenters  to 
establish  interi  n  limits  other  than  those 


established  in  the  final  rule.  However, 
the  data  submitted  with  the  comment  do 
not  establish  that  the  model  used  in 
CAA's  FEA  accurately  represents  the 
airplane.  The  CAA  states  that  the  model 
was  made  using  the  Boeing  Structural 
Repair  Manual  (SRM)  and  various 
unspecified  measiuements  of  the 
airplane,  but  without  access  to  the  type 
design  data  that  define  the  airplane 
configuration.  It  is.  therefore,  based  on 
numerous  assumptions  regarding  the 
configuration,  which  have  not  been 
validated.  Furthermore,  the  model 
purports  only  to  represent  a  120-inch 
long  section  of  the  fuselage.  The  model 
does  not  account  for  the  numerous 
fuselage  cutouts  for  cargo  and  passenger 
doors,  which  affect  the  way  the  floor 
structure  reacts  to  loads.  Also,  the 
model  does  not  address  the  different 
structural  design  of  the  wing  box  or 
wheel  well  areas. 

Even  if  it  were  assumed  that  the 
model  is  accurate  for  some  airplanes,  it 
is  based  on  the  cargo  container  locations 
used  by  FedEx,  which  are  different  from 
those  of  the  other  affected  airplanes. 
The  positions  of  the  containers  and 
locks  determine  the  loads  introduced 
into  the  floor  beams.  Therefore,  using 
the  FedEx  container  layout  produces  a 
result  which,  even  if  valid,  would  be 
only  applicable  to  the  FedEx  airplanes. 
Based  on  the  foregoing,  the  FAA  does 
not  consider  that  the  model  provides  a 
sufficient  basis  for  revising  the  interim 
limits. 

Several  commenters  state  that  the 
FAA's  findings  of  negative  margins  of 
safety  are  too  conservative  over  the  wing 
box  and  wheel  well,  as  these  areas  are 
capable  of  supporting  higher  container 
payloads  due  to  their  stronger  design. 
The  FAA  concurs  partially.  The  FAA 
has  determined  that  an  unsafe  condition 
exists  by  analyzing  the  basic  floor 
structure  rather  than  the  much  more 
complex  wheel  well  or  wing  box 
structure.  These  areas  are  capable  of 
supporting  greater  loads,  but  the 
commenters  have  submitted  insufficient 
data  to  determine  what  loads  may  be 
safe  in  these  areas. 

However,  the  FAA  has  issued  STC's 
which  substantiate  the  wing  box  and 
wheel  well  areas  for  payload 
capabilities  equivalent  to  the  carriage  of 
6.000-  to  10,000-lb.  containers, 
depending  on  the  individual  airplane's 
structural  capability,  which  has 
increased  as  the  727's  type  design  has 
evolved.  The  FAA  notes  that,  although 
no  structural  reinforcement  was  added 
to  the  wing  box  and  wheel  well  for  these 
STC's.  limitations  were  sometimes 
Imposed  in  consideration  of  the 
individual  airplane's  structural 
capability. 


The  FAA  has  considered  the  greater 
strength  of  the  wing  box  and  wheel  well 
and  has  determined  that  an  acceptable 
level  of  safety  will  be  achieved  by 
allowing  a  total  payload  of  12,000  lbs. 
for  any  two  adjacent  containers  in  this 
area,  without  other  limitations,  for  the 
28-month  interim  period.  To  eliminate 
potential  ambiguity  as  to  the  containers 
to  which  this  limitation  applies,  the 
final  rule  specifies  that  this  alternative 
limitation  applies  to  containers  located 
completely  or  partially  between  body 
stations  (BS)  740  to  950.  However,  the 
FAA  does  not  consider  that  it  is 
acceptable  to  allow  combined  payloads 
above  12,000  lbs.  for  this  interim  period, 
or  to  allow  12.000-lb.  combined 
payloads  indefinitely,  because  the  FAA 
does  not  have  the  detailed  information 
or  resources  necessary  to  determine  the 
appropriate  payload  and  operational 
limitations  for  all  configurations  of  the 
affected  airplanes.  Operators  who  desire 
further  increased  loading  in  this  area  are 
invited  to  submit  their  requests  and 
supporting  data  to  the  FAA  in 
accordance  with  paragraph  (f)  or  (g)  of 
this  AD. 

Paragraph  (a)  of  the  NPRM  did 
include  a  limited  position-by-position 
proposal,  in  that  it  specified  a  reduced 
payload  limitation  in  the  area  of  the 
cargo  door  (BS  440  to  BS  660).  As  with 
the  wing  box  and  wheel  well  area,  to 
eliminate  potential  ambiguity  as  to  the 
containers  to  which  this  limitation 
applies,  the  final  rule  specifies  that  this 
limitation  applies  to  containers  located 
completely  or  partially  between  BS  440 
and  BS  660. 

Extension  of  Initial  Compliance  Time 

One  commenter  states  that  the 
NPRM's  will  "wreak  havoc"  on  the 
express  industry  and  shipping  public. 
The  commenter  states  that  it  has  no  way 
of  knowing  when  the  effective  date  of 
the  AD  vdll  be.  The  48-hour 
implementation  of  the  load  limits  will 
inevitably  result  in  serious  disruption  to 
cargo  already  booked  or  in  transit  when 
the  final  AD's  are  issued.  Several  other 
commenters  requested  1 20  days  after 
AD  issuance  for  interim  limits  to 
become  effective,  as  this  time  was 
necessary  to  alter  manuals,  provide 
personnel  training,  and  generally 
prepare  for  a  significandy  different 
loading  procedure.  The  FAA  concurs 
partially.  The  FAA  has  changed  the 
final  rule  to  extend  the  compliance  time 
from  48  hours  to  90  days.  The  AD 
becomes  effective  35  days  after  the  date 
of  publication  in  the  Federal  Register. 
As  requested  by  the  commenters,  this 
allows  a  total  of  125  days  for  operators 
to  make  necessary  changes  to  the  FAA- 
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approved  Airplane  Flight  Manual  and 
cargo  loading  procedures. 

All  Container  Types 

Several  commenters  state  that  the 
proposed  AD  should  address  the  use  of 
all  possible  containers,  pallets,  and  the 
intermixing  of  pallets  and  containers. 
Other  commenters  followed  with 
similar  statements  about  pallets,  bulk 
loading,  oversized  cargo,  and  combi 
configurations  (i.e..  configiarations  with 
provisions  for  passenger  seating  and 
cargo  on  the  main  deck).  One  of  the 
commenters  requests  that  the  wording 
of  the  proposed  AD  be  changed  to 
contain  generalized  wording  that  would 
address  all  container  sizes,  using  a  ratio 
of  the  length  and  width  of  other 
containers  to  the  88-  by  125-inch 
container  specified  in  the  proposed  AD 
as  a  means  to  determine  the  container 
payload  limit.  The  commenter  further 
states  that  this  could  help  the 
implementation  of  the  rule.  The 
commenters  request  these  changes  to 
avoid  the  disruption  that  might  result 
from  having  to  obtain  individual 
approvals  for  each  of  the  types  of 
containers. 

The  FAA  concurs  partially.  In  light  of 
the  administrative  burden  of  approving 
individual  container  types,  the  FAA  has 
reassessed  this  proposed  requirement. 
The  FAA  recognizes  that,  except  for 
half-size  containers  (discussed  below), 
the  FAA  analysis  used  to  establish  the 
payload  limits  for  containers  measuring 
88  by  125  inches  also  is  applicable  to 
any  container  within  the  same  floor 
area.  The  reasons  are  that  the  analysis 
considered  the  effect  of  the  container 
weight  on  the  floor  structure  supporting 
the  container,  and  that  the  differences  in 
the  stresses  in  the  floor  structure 
associated  with  the  different  container 
types  are  not  sufficient  to  warrant 
different  limits.  Therefore,  the  FAA  has 
revised  the  final  rule  to  specify  the  same 
limitations  for  container  size  codes  "A," 
"B,"  and  "C,"  as  defined  in  National 
Aerospace  Standard  (NAS)  3610,  which 
is  the  specification  referenced  in  FAA's 
Technical  Standard  Order  (TSO)  C90c 
for  cargo  unit  load  devices  (containers). 
For  half-size  containers  (i.e.,  size  code 
"D"  or  "E"  of  NAS  3610,  or  the  FedEx 
"Demi"  container),  the  final  rule 
specifies  payload  limits  that  are  one-half 
those  for  other  containers.  Since  these 
half-size  containers  are  designed  to  be 
placed  side-by-side  across  the  fuselage, 
this  separate  limit  is  necessary  to  ensure 
proper  load  distribution  vdthin  the  area. 
It  should  be  noted  that  paragraph  (g)  of 
the  final  rule  allows  operators  to 
estabhsh  different  container  payload 
limits  firom  those  specified  in  the  rule 


by  substantiating  that  those  limits 
provide  an  acceptable  level  of  safety. 
For  oversize  cargo,  operators  may 
apply  for  approval  of  alternative 
methods  of  compliance  in  accordance 
voth  paragraph  (f)  or  (g)  of  the  AD  by 
proposing  appropriate  limitations  for 
such  cargo. 

Service  History 

One  commenter  claims  that,  for  the 
converted  727  freighters,  "successful 
flight  history  is  direct  evidence  which 
supports  (the  commenter's)  analysis 
showing  the  airplanes  to  be  safe."  The 
commenter  references  CAR  sections 
4b.202,  4b.270,  and  4b.300  to  show  that 
service  history  is  a  reliable  indicator  "to 
support  or  define  a  substantiation 
methodology." 

The  FAA  does  not  concur.  The 
requirements  of  CAR  part  4b  that  the 
commenter  references  are  related  to  the 
determination  of  the  fatigue  strength  of 
structure,  where  it  is  acceptable  to 
utilize  the  service  history  of  airplanes  of 
similar  structural  design.  However,  the 
unsafe  condition  addressed  in  this  AD 
is  not  related  to  fatigue,  but  is  the  result 
of  the  existing  floor  structure  being 
significantly  understrength.  The  only 
conclusion  that  can  be  drawn 
analytically  fi^m  the  accumulated  flight 
history  of  the  converted  727  freighters  is 
that  these  airplanes  have  yet  to 
encounter  a  sufficiently  severe  gust 
condition  when  critically  loaded  with 
an  allowable  payload  configuration  to 
cause  failure  of  the  floor  structure. 

Deflection  of  Floor  Beams 

One  commenter  states  that  the  FAA 
did  not  provide  a  reasoned  explanation 
of  the  NPRM  claim  that  "even  if  the 
floor  beams  of  the  main  cargo  deck  only 
become  deformed,  the  results  could  be 
catastrophic."  The  commenter  compares 
this  statement  to  McDonnell  Douglas 
Report  MDC-J5568,  appUcable  to  Model 
DC-10  series  airplanes,  which  was 
approved  by  the  FAA  and  showed 
significant  and  permanent  deformation 
of  the  wing. 

From  this  comment,  the  FAA  infers 
that  the  commenter  believes  that,  if  the 
wring  can  bend  safely  and  even  deform 
permanently  when  it  has  cables/fuel 
lines,  etc.,  passing  through  the  structure, 
then  the  floor  beams  also  must  be 
capable  of  safely  deforming  or  bending. 

The  FAA  does  not  concur.  The  NPRM 
states  why  deformation  of  the  floor 
beams  could  be  catastrophic.  For  the 
"up"  load  case  analyzed  by  the  FAA, 
which  consisted  of  "up"  loads  apphed 
to  the  containers  due  to  a  down  gust  on 
the  airplane,  the  floor  beams  common  to 
the  forward  and  aft  locks  of  a  container 
bend  upward  due  to  the  applied  upward 


load.  The  adjacent  floor  beams 
underneath  the  containers  that  are  not 
attached  to  the  container  do  not  bend. 
If  this  deflection  relative  to  the  adjacent 
floor  beams  is  excessive,  this  could 
result  in  the  bending  and  stretching  of 
all  control  cables  and  fuel  lines  passing 
through  the  floor  beams.  Such  bending 
and  stretching  could  resuh  in 
uncommanded  flight  control  inputs  at  a 
critical  time  when  the  airplane  is 
subject  to  severe  gust  conditions.  In 
addition,  the  fuel  lines  located  in  the 
floor  beams  are  not  designed  to  flex  in 
the  same  manner  as  fuel  lines  located  in 
the  wring  structure  of  an  airplane  and. 
therefore,  may  crack,  bend,  or  rupture. 

The  occurrence  of  either  an 
uncommanded  flight  control  input 
during  critical  fli^t  conditions  or  the 
rupture  of  a  fuel  line  can  be 
catastrophic.  The  McDonnell  Douglas 
report  referenced  by  the  commenter  is 
not  apphcable  to  the  floor  beam 
deflections  of  a  727  converted  freighter 
since  the  fuel  lines  and  control  cables 
located  in  the  wing  of  Model  DC-10 
series  airplanes  are  specifically 
designed  to  accommodate  large  wing 
deflections  and  are  in  compliance  with 
the  applicable  regulations. 

Safety  Factor 

One  commenter  states  that  the  use  of 
a  safety  factor  as  small  as  1.5 
presupposes  very  accurate  analysis, 
knowledge  of  loads  and  material 
properties,  and  sound  engineering 
practices.  Structure  with  negative 
margins  of  safety  of  -0.63  clearly 
indicates  that  some  or  all  of  these 
suppositions  have  not  been  achieved.  In 
addition,  some  operating  conditions, 
such  as  gusts,  are  beyond  human 
control.  The  safety  factor  of  1.5,  as 
required  by  CAR  part  4b,  is  necessary  to 
maintain  the  safety  of  the  airplanes.  The 
FAA  concurs  with  the  commenter,  but 
notes  that  the  finding  of  unsafe 
condition  in  this  AD  is  based  on  the 
FAA's  determination  that  the  risk  of 
catastrophic  failure  of  the  understrength 
floor  structure  is  unacceptably  high, 
rather  than  on  a  simple  finding  of  non- 
compliance with  CAR  part  4b. 

Fore  and  Ah  Center  of  Gravity  Shifts 

Several  commenters  objected  to  the 
FAA's  analytical  use  of  the  trapezoidal 
method  for  evaluating  shifts  in  the 
center  of  gravity  (eg)  within  a  container. 
One  commenter,  FedEx,  states  that  the 
FAA's  use  of  the  trapezoidal  shift 
results  in  impracticable — if  not 
impossible — circiunstances  that  exceed 
the  requirements  of  CAR  section  4b. 2 10. 

In  order  to  gain  a  better  understanding 
of  this  and  other  FedEx  comments,  the 
FAA  met  with  FedEx  on  September  19. 
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1997,  having  fi^t  provided  FedEx  with 
a  series  of  questions  to  be  discussed  at 
the  meeting.  (The  minutes  of  this 
meeting  are  fhdluded  in  Rules  Docket 
No.  97-NM-09|-AD.)  At  this  meeting, 
FedEx  reported  that  it  had  only  recently 
obtained  a  scal0  that  would  allow  it.  for 
the  first  time,  ti  determine  the  actual 
locations  of  thej  cg's  inside  its 
containers.  FedJEx  stated  that  it  had 
weighed  and  determined  the  eg  location 
on  a  sampling  (If  1,500  containers,  but 
did  not  provide  any  data  to  the  FAA  at 
the  meeting.  Injany  case,  the  FAA  does 
not  consider  it  fappropriate  to  evaluate 
only  an  operate  r's  average  container 
payload  when  establishing  the  safety  of 
the  affected  airj)lanes.  The  unsafe 
condition  deteflmined  by  the  FAA's 
analysis  is  basad  on  the  payload  weight 
and  distributio:  i  with  which  these 
airplanes  are  ci  irrently  allowed  to 
operate. 

In  addition,  in  a  letter  dated 
November  4,  li  97,  to  the  FAA  (a  copy 
of  which  has  b(  en  placed  in  Rules 
Docket  No.  97-^M-09-AD).  FedEx 
states  that  "A  rfeview  of  container 
weights,  quadrant  weights,  and  cg's  for 
the  'SAA'  (88-  by  125-inch)  container 
finds  no  containers  in  the  4,000  to  8,000 
lb.  range  with  ^  eg  offset  greater  than 
8.67%."  Howejer,  FedEx  did  not 
provide  data  (eg.,  the  numbers  and 
types  of  eontaiiers  reviewed;  the 
percentage  of  eg  shift  for  different 
container  weig(ts)  to  substantiate  the 
value  of  8.67  percent.  Therefore,  the 
FAA  is  unable  |o  determine  the 
significance  of  this  comment. 

FedEx  states  that  it  chose  to  use  a 
"stair  step"  or  "fbox"  method  to  evaluate 
the  effects  of  cd  shifts  within  a 
container.  FedBx  also  states  that  the 
FAA  rejected  tliis  method  for  use  on  the 
727  converted  ^eighters  without  a 
reasoned  explanation. 

The  FAA  do*  s  not  concur  with  the 
comments  rega'ding  the  FAA's 
methodology.  As  stated  in  the  NPRM, 
the  large  negative  margins  of  safety 
calculated  usinjg  the  FAA's  analysis 
included  consideration  of  the  effect  of  a 
horizontal  eg  sjiift  of  10  percent  writhin 
the  container  (^.g.,  8.8  inches  from  the 
geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft 
direction).  Shifts  in  eg  are  particularly 
important  in  considering  the  "up"  load 
case  because  tile  container  loads  are 
applied  primarily  to  the  floor  beams  at 
the  forward  and  aft  edges  of  the 
container  where  the  container  locks  are 
located.  The  effect  of  the  eg  shift  is  to 
increase  the  lo4ding  on  the  beam  in  the 
direction  of  the  eg  shift.  For  example,  if 
the  eg  is  shifted  aft,  the  applied  loads 
will  be  increased  on  the  floor  beam 
located  at  the  aft  edge  of  the  container. 


In  analyzing  the  effects  of  forward  or 
aft  eg  shifts,  the  FAA  employed  a 
"trapezoidal  method."  The  trapezoidal 
method  is  well  accepted  and  used  by 
both  Type  Certificate  (TC)  and  STC 
holders.  The  trapezoidal  method  is 
analogous  to  shifting  sand  in  a  box. 
With  no  eg  shift,  the  weight  of  the  cargo 
is  uniformly  distributed  across  the  base 
of  the  container.  As  the  eg  is  shifted,  the 
load  or  "sand"  is  taken  from  one  side 
and  applied  to  the  other  side.  This 
results  in  a  sloping  load  distribution, 
with  a  load  "peak"  on  one  end  of  the 
container,  and  a  load  "valley"  on  the 
other  end.  Another  acceptable  method 
for  considering  forward  or  aft  eg  shifts 
is  the  "box"  or  "stair  step"  method.  In 
this  method,  rather  than  sloping,  the 
load  "steps"  up  from  a  low  level  on  one 
end,  to  a  high  level  on  the  other. 

The  FAA  does  not  concur  that  the 
trapezoidal  shift  used  in  the  FAA's 
analysis  exceeds  the  requirements  of 
CAR  section  4b.210.  For  "up"  loads  on 
the  container,  and  a  forward  or  aft  eg 
shift  (which  the  FAA  has  identified  as 
the  most  likely  critical  ease),  if  the 
airplane  is  not  equipped  with  side 
vertical  restraints  (sidelocks),  the  results 
of  the  loads  analysis  are  the  same 
regardless  of  whether  the  stair  step  or 
trapezoidal  method  is  used.  Since  all 
loads  are  carried  by  the  floor  beams  that 
support  the  forward  and  aft  container 
locks,  the  loads  on  the  beams  will  be 
identical  for  any  method  that  shifts  the 
eg  a  particular  percentage  within  the 
container.  It  is  the  percentage  of  eg  shift 
that  is  important,  not  how  that  eg  shift 
was  achieved.  This  represents  the 
majority  of  the  airplanes  affected  by 
these  four  AD's.  For  those  airplanes 
equipped  with  sidelocks,  there  is  a 
maximum  difference  of  14  percent  in 
the  two  methods  for  "up"  loads,  at  the 
"peak"  of  the  trapezoid.  In 
consideration  of  the  varying  locations  of 
sidelocks  and  the  manner  in  which 
loads  are  actually  distributed  among  all 
locks,  this  difference  does  not 
significantly  affect  the  FAA's  analysis  or 
alter  the  finding  of  the  unsafe  condition. 

The  FAA  considered  10  percent  as  the 
appropriate  amount  to  shift  the  eg 
within  the  container,  as  it  is  realistic 
and  typical  of  eg  shift  limitations 
contained  in  operator  weight  and 
balance  manuals.  Consideration  of  a  10 
percent  eg  shift  also  represents  an 
industry  standard  as  evidenced  by  NAS 
3610  (contained  in  the  Rules  Dockets). 
The  vast  majority  of  containers  used  by 
operators  comply  with  this  standard. 
FedEx  has  not  provided  any  data  that 
indicate  that  a  10  percent  eg  shift  is 
unreasonable,  or  that  show  that  the 
FAA's  use  of  a  trapezoidal  shift  is 
unrealistic.  The  data  that  FedEx 


provided  (average  container  densities 
ranging  from  7  to  18  lb. /cubic  foot) 
concern  only  the  average  weight  of  a 
container  used  in  its  operations  and 
assumes  the  weight  to  be  equally 
distributed  throughout  the  container. 

FedEx  also  states  that  the  trapezoidal 
method  results  in  load  distributions  that 
greatly  exceed  the  90  Ib./inch  "running 
load"  (fieight  payload  per  inch  of 
airplane  floor  length)  limitation 
specified  in  the  FedEx  weight  and 
balance  manual.  FedEx  states  that  the 
trapezoidal  shift  method  will  result  in 
possible  fireight  densities  of  40  Ib./cubic 
foot  in  approximately  1/4  of  the 
container  volimie.  FedEx  states  that  this 
equates  to  an  average  value  of  over  200 
Ib./ineh  nmning  load  in  this  area  of  the 
container.  FedEx  reports  that  its  daily 
average  operational  load  density  is 
approximately  7  to  7.5  Ib./cubie  foot, 
and  on  rare  occasions  may  have  reached 
the  18  Ib./eubic  foot  range;  therefore,  the 
FAA's  analysis  bears  no  relationship  to 
operational  reality.  (An  average  density 
of  18  Ib./cubie  foot  over  the  entire 
volume  for  the  full-size  FedEx  container 
equates  approximately  to  a  7,920-lb. 
container,  or  about  90  Ib./inch  running 
load.) 

The  FAA  acknowledges  that,  in  its 
analysis  described  in  the  NPRM,  it  was 
not  constrained  by  the  90  Ib./ruiming 
inch  limitation  specified  in  the  FedEx 
weight  and  balance  manual.  However, 
the  FAA  does  not  concur  that  this 
results  in  inaccurate  weight  limits.  The 
FAA  notes  that,  for  a  FedEx  container  at 
the  maximum  permitted  payload  of 
8,000  lbs.,  the  running  load  limit  is 
exceeded  even  with  no  shift  in  the 
container  eg  (88-inch  container  width 
times  90  lbs.  per  inch  equals  7,920  lbs.). 
For  any  forward/aft  eg  shift  within  the 
container,  using  either  the  trapezoidal 
or  "box"  method,  the  degree  to  which 
the  limit  is  exceeded  increases  in  direct 
relation  to  the  magnitude  of  the  eg  shift. 

In  addition,  the  FAA  reviewed 
FedEx's  loading  procedures  during  a 
visit  to  its  flight  line  at  Sea-Tac 
International  Airport,  Seattle, 
Washington,  on  February  5,  1997. 
During  diis  review,  the  FAA  became 
aware  that  FedEx  neither  determines  the 
actual  eg  location  of  the  cargo  within 
each  container  nor  has  the  necessary 
equipment  at  all  of  its  loading  facilities 
to  determine  that  it  is  operating  within 
the  eg  and  running  load  limitations  of 
its  weight  and  balance  manual. 

Based  on  other  comments  received  in 
response  to  the  NPRM,  it  appears  that 
FedEx's  practice  is  not  imusual  even 
though  it  is  inconsistent  with  its  weight 
and  balance  manuals.  In  light  of  the  fact 
that,  to  the  FAA's  knowledge,  no 
operators  are  measuring  the  cg's  for  all 
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containers,  and  that  a  recent  sampling 
accomplished  by  FedEx  shows  eg  shifts 
as  high  as  8.67  percent,  the  FAA 
concludes  that  use  of  10  percent  eg  shift 
in  its  analysis  is  not  only  an  appropriate 
reflection  of  industry  cargo  loading 
practice,  but  may  actually  be 
unconservative. 

Finally,  the  FAA  does  not  concur  that 
it  has  rejected  the  use  of  the  "box" 
method  proposed  by  FedEx.  FedEx  did 
not  consider  a  eg  shift  effect  in  the 
original  substantiation  documentation 
for  its  original  STC  design,  but  later 
proposed  to  employ  a  "box"  method 
used  by  McDonnell  Douglas  for  the 
certification  of  a  DC-10  freighter 
(submitted  by  FedEx  as  a  comment 
during  the  first  comment  period  in 
Appendix  2,  Report  97-028,  Revision  1/ 
R,  dated  April  1, 1997).  After  review  of 
this  method,  the  FAA  accepted  it  in  a 
meeting  with  FedEx  on  April  29, 1997. 
The  basis  for  this  acceptance  is  that  it 
provides  an  acceptable  level  of 
conservatism  in  the  absence  of  more 
rational  data  to  predict  the  eg  within  a 
container.  As  discussed  above,  the  use 
of  the  "box"  method  does  not 
significantly  affect  the  FAA's  analysis  or 
alter  its  finding  of  an  unsafe  condition. 

FAA's  Methodology 

Boeing  states  that  the  FAA's  analysis 
is  similar  to  that  used  by  Boeing  for 
initial  certification  of  Model  727  series 
airplanes.  However,  Boeing  also  states 
that  while  the  analysis  is  conventional, 
some  of  the  assumptions  made  are  not 
typical  of  industry  practice  for  the  floor 
beam  analysis  and  are  conservative 
relative  to  the  original  certification 
practice  of  Boeing,  with  respect  to 
trapezoidal  loading  and  credit  for 
pressiuization.  Boeing  states  that,  when 
it  evaluates  eg  offsets  in  containers,  it 
uses  the  stepped  rectangular  or  "box" 
method  to  determine  eg  shifts. 

The  FAA  concurs  partially.  As 
explained  previously,  the  trapezoidal 
loading  assumption  is  nominally  more 
conservative  than  the  stepped 
rectangular  or  "box  method."  For  the 
"up"  load  ease,  this  nominal  difference 
only  affects  those  airplanes  with 
sidelocks.  In  any  ease,  this  difference 
does  not  significantly  affect  the  FAA's 
analysis  or  alter  its  finding  of  an  unsafe 
condition. 

The  FAA  does  not  concuir  that  its 
analysis  is  inappropriately  conservative 
because  it  considered  zero  fuselage 
pressurization.  Fuselage  pressurization 
tends  to  provide  an  increase  in  floor 
beam  load  carrying  capability  because 
the  pressurized  fuselage,  to  which  the 
ends  of  the  floor  beams  are  attached, 
pulls  outward  on  the  ends  of  the  floor 
beams,  which  makes  the  floor  beams  act 


stiffer.  Severe  gust  conditions,  such  as 
mierobursts,  may  be  encountered  at  low 
altitudes  when  the  fuselage  is  not 
pressurized;  therefore,  it  is  realistic  to 
consider  those  conditions.  Even  with 
credit  for  fuselage  pressurization,  the 
FAA's  conclusion  would  be  unchanged 
because  the  pressurization  effects  do  not 
significantly  affect  the  substantial 
negative  margins  of  safety  found  as  a 
resuh  of  the  analysis.  Furthermore,  CAR 
section  4b.216(e)(l)  requires  that  "The 
airplane  structure  shall  have  sufficient 
strength  to  withstand  the  flight  loads 
combined  with  pressure  differential 
loads  firom  zero  up  to  the  maximum 
relief  valve  setting." 

Another  commenter.  FedEx,  states 
that  the  FAA's  analytical  techniques  are 
too  conservative  and,  therefore,  result  in 
artificially  low  payload  numbers    ■ 
(container  weights)  for  the  727 
converted  freighters.  The  FAA  does  not 
concur.  The  FAA  reviewed  the 
substantiating  data  submitted  for  the 
original  certification  of  FedEx's  727 
Brighter  conversion  STC  and  found  that 
this  data  package  lacked  any  stress 
analysis  substantiating  the  floor 
structure.  Lacking  this  data,  the  FAA 
reviewed  the  analytical  methods  used 
by  others  in  industry.  The  FAA 
determined  that  other  industry 
analytical  methods  for  cargo  systems 
used  conservative  overlapping 
assumptions  to  ensure  that  the  design 
resulted  in  a  safe  product  that  complied 
with  CAR  part  4b.  The  FAA's  decision 
to  use  these  methods  to  perform  an 
analysis  of  the  floor  structure  of  the 
affected  727  converted  fi«ighters  is 
consistent  with  industry  standard 
practices. 

One  commenter  expresses  concern 
over  the  methods  utilized  in  the 
structural  substantiation  of  floor  beam 
loads  in  the  documentation  contained  in 
these  Rule  Dockets,  although  the 
commenter  did  not  identify  a  basis  for 
the  concern.  The  commenter  states  that 
over  the  course  of  the  last  two  decades 
it  has  developed  stringent  methods  for 
accurately  predicting  cargo  induced 
loads  in  airplane  structure.  The 
commenter  requests  that  the  FAA 
consider  these  methods  in  performing 
its  evaluations.  The  commenter 
submitted  data  regarding  its  analytical 
methodology  used  in  development  of 
numerous  STC  approvals  of  cargo 
handling  systems. 

The  FAA  has  reviewed  the 
commenter's  methods  and  considers 
that  this  methodology  utilized 
conservative,  overlapping  assumptions 
to  "bracket"  unknown  variables  and 
utilized  a  trapezoidal  distribution  of 
cargo  in  defining  its  eg  offsets.  The  FAA 
agrees  that  these  are  appropriate 


methods  for  determining  loads  for  cargo 
floor  structure  and  are  consistent  with 
those  employed  by  the  FAA.  These 
methods  result  in  conclusions  that  are 
consistent  with  the  FAA's  findings  that 
the  floor  structure  addressed  by  these 
AD's  pretonts  an  unsafe  condition. 
Further,  the  FAA  notes  that  these 
conclusions  are  consistent  with  those 
derived  from  other  methods  commonly 
used  in  industry. 

Boeing  addresses  the  statement  in  the 
FAA's  analysis  of  the  floor  beam 
allowables  (contained  in  the  Rules 
Dockets)  that  the  analysis  is  "partial" 
and  "unconservative."  Boeing  states 
that,  for  the  "down"  load  case  (i.e., 
"down"  loads  applied  to  the  container), 
the  FAA's  analysis  is  sufficiently 
conservative  for  the  following  reasons: 
(1)  The  critical  section  selected  for 
analysis  reflects  the  worst  case  hole-out 
situation;  (2)  all  significant  (down)  load 
eases  were  deah  with;  (3)  the  critical 
section  analyzed  would  have  no 
degradation  of  (safety)  margins  because 
of  secondary  bending  effects;  and  (4)  the 
critical  section  analyzed  has  no  shear  on 
it  by  first  principles  and,  therefore,  any 
shear  interaction  effects  should  be 
small. 

The  FAA  concurs  with  the 
commenter's  statement;  however,  the 
FAA  notes  that  this  statement  was 
carefully  limited  to  apply  to  "the  down 
load  case  being  considered"  and  does 
not  address  all  load  cases,  the  actual 
strength  of  the  floor,  or  the  floor  beam 
as  a  whole. 

The  FAA  does  not  concur  that  the 
commenter's  statement  is  valid  for  all 
load  cases  and  all  floor  beam  structure. 
The  FAA's  statement  that  the  analysis  is 
"partial"  and  "imconservative"  relates 
to  the  fact  that  there  are  many  floor 
beams,  several  with  differing  applied 
loads,  load  carrying  capabilities,  and 
critical  cross-sections.  As  a  result,  the 
FAA's  analysis  could  not  be  considered 
complete  (therefore  partial),  nor  could 
the  FAA  state  that  it  had  accounted  for 
all  effects,  which  may  result  in  yet 
higher  stress  levels  and  larger  negative 
margins  of  safety  (therefore 
unconservative). 

One  commenter  states  that  the 
standard  being  pursued  by  the  FAA  for 
the  converted  727  freighter  includes  all 
known  theoretical  possibilities,  plus  an 
additional  safety  factor  of  indeterminate 
size.  The  commenter  refers  to  a 
statement  in  the  NfPRM  that  "•   •  * 
airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b*  *   '"as  implying  that  the 
FAA  is  imposing  stant'ards  beyond  that 
of  CAR  part  4b. 
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The  FAA  doe^  not  concur.  The  FAA's 
analysis  of  the  donverted  727  freighter 
floor  beams  was  accomplished  using  the 
standards  identified  in  CAR  part  4b.  No 
new  standard  ia  being  applied  to  these 
airplanes.  The  comraenter  has  taken  the 
NPRM  statemer  t  out  of  context.  The 
FAA's  reference  to  gusts  that  exceed 
CAR  part  4b  cril  ical  load  cases  is  in  a 
portion  of  the  NPRM  that  addresses  the 
basis  for  the  retention  of  the  1.5  factor 
of  safety,  which!  is  required  by  CAR 
section  4b.200(^).  This  factor  is  used  to 
protect  the  airplane  from  failure  when 
experiencing  limit  load,  the  highest 
expected  actual  in-flight  loading,  and 
other  unknown  situations. 

As  stated  in  t^ie  NPRM,  interested 
parties  had  requested  that  the  FAA 
eliminate  the  srfety  factor  during 
preparation  of  tjie  NPRM,  which  would 
allow  higher  payloads.  The  statement 
that  the  commenter  characterizes  as 
implying  "new  standards,"  and  a  safety 
factor  of  "indetisrminate  size,"  was 
simply  a  discussion  of  the  existing  level 
of  safety  established  by  the  CAR  part  4b 
standards  (this  kirplane  was  originally 
certificated  to  those  standards  over  30 


years  ago). 

One  comme 
section  4b. 210 
conducted  usi 
distribution  of 


er  quotes  from  CAR 
at  the  analysis  must  be 
"any  practicable 

isposable  loads."  The 
commenter  statfes  that  the  loading 
scenarios  the  FAA  uses  are  much  higher 
than  the  maxinium  [loading] 
experienced  in  actual  service.  Several 
other  commenters  characterize  the 
FAA"s  assumptions  and  analysis  as 
"ultra  conservative." 

The  commemers  appear  to  have 
misinterpreted  ihe  refere'^.ced  CAR 
section  4b.210.  [The  word  "practicable." 
which  means  possible  to  put  into 
practice,  appea  s  to  be  read  as 
"practical."  Sul  )part  C  of  CAR  part  4b 
requires  that  ar  alysis  be  conducted  for 
conditions  (e.g.,  critical  altitude,  critical 
load,  or  maxim  im/minimum  weight) 
that  are  possibh;  Subpart  C  is  not 
restricted  to  nomal,  average,  or 
practical  condi  ions.  Designing 
airplanes  to  wil  hstand  only  average 
loads  would  rei  ;ult  in  a  greater  potential 
for  catastrophic  failures  whenever  those 
loads  are  exceeded. 


Boeing  Data 

FedEx  states 
analysis  for  the 
provides  any 
the  unit  load  device 
container  load 
methodologies 


concur.  As  a 
analysis  was 
examined  some  < 
data  that  Boein ; 


that  none  of  Boeing's 
affected  727  airplanes 
baseline  for  comparison  of 
(ULD)  eg  shifts, 
distribution,  or  other  key 
The  FAA  does  not 
check  to  verify  that  its 
erally  correct,  the  FAA 
of  the  type  certification 
had  submitted  prior  to 


ggn 


certification  of  727  passenger  and 
Slighter  airplanes.  The  Boeing  data 
verified  the  FAA's  analysis  in  the 
following  two  significant  respects: 

1 .  Boeing's  stress  analysis  that 
established  allowable  floor  beam 
strength  for  the  passenger  version  was 
entirely  consistent  with  the  FAA's  stress 
analysis;  and 

2.  Boeing's  loads  analysis  for  the 
freighter  version,  while  using  a  different 
methodology  from  that  used  by  the 
FAA,  would  result  in  substantial 
negative  margins  of  safety  for  passenger 
floor  structure  when  carrying  8, 000- lb. 
containers. 

In  accordance  with  CAR  part  4b. 
Boeing's  analysis  of  the  727  freighter 
considered  all  aspects  of  cargo  loading, 
including  eg  offsets,  load  distribution, 
and  multiple  other  facets.  It  should  be 
noted  that  Boeing  found  it  necessary  to 
substantially  strengthen  the  floor 
structure  for  its  freighter  version  in  ♦ 

order  to  carry  the  same  payloads 
currently  allowed  by  the  subject  STC's 
and  remain  in  full  compliance  with 
CAR  part  4b. 

FedEx's  Analysis 

In  support  of  its  position  that  there  is 
no  unsafe  condition,  FedEx  states  that  it 
has  used  a  rational,  conservative 
analytical  approach  for  determining  that 
the  cargo  floor  structure  is  safe,  which 
has  not  been  accepted  by  the  FAA. 
Specifically.  FedEx  references 
individual  floor  beam  analysis  and  tests 
conducted  with  combinations  of  loads, 
offsets,  container  positioning,  airplane 
weight,  and  flight  maneuvers  that  create 
conditions  exceeding  any  that 
statistically  will  occur. 

The  FAA  does  not  concur.  Except  for 
the  lateral  floor  beams  over  the  80-inch 
long  wheel  well  area,  which  is 
discussed  below  under  the  heading 
"Data  Showing  Floors  to  be  Safe," 
FedEx  has  not  yet  submitted  a  complete 
analysis  of  the  floor  structure,  or  of  a 
single  floor  beam.  The  tests  that  have 
been  run  to  date  are  of  limited  relevance 
as  discussed  under  the  heading 
"FedEx's  Tests."  Further,  as  discussed 
previously,  the  FAA  also  does  not 
conciu-  that  the  luisafe  condition  is  so 
improbable  that  it  should  not  be 
addressed. 

FedEx  states  that  the  statement  in  the 
NPRM  that  the  FAA  used  commonly 
accepted  analytical  methods  in  its 
structural  analysis  is  misleading 
because  it  fails  to  address  other 
"commonly  accepted  analytical 
methods."  In  particular,  FedEx 
references  the  FAA's  use  of  a  pinned 
end  column  fixity  coefficient  ("c")  of 
1.0,  and  in  contrast  points  out  that  a  "c" 
of  2.58  is  used  in  an  example  problem 


contained  in  "Analysis  and  Design  of 
Flight  Vehicle  Structures"  by  E.F. 
Bruhn.  FedEx  considers  this  example 
problem  to  be  analogous  to  a  floor  beam 
lower  cap  analysis.  FedEx  states  that 
other  alternative  analytical  methods 
(such  as  Bruhn)  result  in  a  significant 
increase  in  allowable  loads  for  the  floor 
beams  (therefore  potentially  higher 
allowable  container  weights),  but  these 
methods  have  been  rejected  by  the  FAA 
as  inapplicable  to  the  converted  727 
freighters,  even  though  they  have  been 
accepted  previously  by  the  FAA  on 
other  certification  efforts. 

The  FAA  does  not  concur.  The 
selection  of  this  coefficient  can  have  a 
significant  effect  on  the  determination 
of  the  allowable  payloads.  A  low 
column  fixity  coefficient  of  1.0  means 
that  the  ends  of  the  beam  are  "pinned" 
(i.e.,  free  to  rotate  or  move  like  a  hinge). 
A  column  fixity  coefficient  of  4.0  means 
that  the  ends  of  the  beam  are  fully 
"fixed"  (i.e.,  unable  to  rotate  or  move 
for  any  applied  load).  The  FAA's 
analysis  uses  a  "pin  end  coefficient" 
because  it  represents  the  airplane 
structure.  As  stated  previously,  the 
FAA's  analysis  considered  the  "up" 
load  case  to  be  the  most  likely  critical 
case.  For  this  load  case,  the  lower 
horizontal  member  or  "chord"  of  the  "I" 
shaped  floor  beam  will  be  in 
compression  and.  therefore,  will  behave 
in  the  same  manner  as  a  column  under 
compression.  It  will  be  free  to  rotate  or 
move  like  a  hinge,  not  fixed  as  a  higher 
fixity  coefficient  would  suggest. 

FedEx's  proposed  "c"  coefficient  of 
2.58  does  not  appear  in  any  of  its 
analysis  in  support  of  its  comments  to 
the  NPRM.  At  the  September  19 
meeting,  FedEx  stated  that  it  did  not  use 
the  2.58  value  in  any  of  its  analyses 
submitted  in  its  comments.  FedEx  also 
stated  at  the  meeting  that  the  2.58  value 
was  merely  an  illustration  of  a  fixity 
coefficient  that  could  be  found  in  the 
Bruhn  handbook  for  a  similar  problem. 
Nevertheless,  FedEx  maintained  at  that 
meeting  that  it  estimates  the  true  value 
of  "c"  is  in  excess  of  1.2.  and  may  be 
as  high  as  2.58.  although  FedEx  did  not 
provide  any  data  to  the  FAA  to  show 
that  a  "c"  of  2.58  would  be 
representative  of  the  structure. 

In  addition,  in  FedEx's  analysis 
submitted  to  the  NPRM,  FedEx  used  a 
"c"  value  of  1.2.  (Dociunent  97-021, 
initial  release,  dated  February  28, 1997, 
submitted  to  the  NPRM  (Rules  Docket 
No.  97-NM-09-AD)  as  Appendix  1 
during  the  first  comment  period). 
However,  in  a  later  version  of  the  same 
document,  FedEx  also  used  a  "c" 
coefficient  of  1.01  (Dociunent  97-021, 
dated  March  24, 1997,  but  designated  as 
the  initial  release  of  the  document,  as 
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well),  submitted  to  the  FAA  for  review 
on  April  7. 1997.  The  FAA  has 
determined  that  there  is  essentially  no 
difference  between  1.00  and  1.01  for  a 
column  end  fixity  coefficient.  Therefore, 
the  FAA  concludes  that  the  more  recent 
data  submitted  by  FedEx  is  consistent 
with  the  value  of  1.0  for  the  colunm 
fixity  coefficient  used  in  the  FAA's 
'  analysis. 

FedEx  states  that  it  has  submitted 
reports  to  the  Seattle  Aircraft 
Certification  Office  (AGO)  that  employ 
assumptions  that  were  used  by  Douglas 
Aircraft  Company  and  were  accepted  by 
the  Los  Angeles  AGO  for  the  original 
certification  of  the  Model  DC-10 
airplane.  FedEx  also  states  that  the  Los 
Angeles  ACO's  earlier  approval  of  the 
assumptions  used  in  the  Model  DC-10 
analysis  affirms  that  it  is  using  an 
appropriate  method  to  substantiate  the 
integrity  of  its  converted  727  freighters. 
FedEx  states  that  the  FAA  has  not 
explained  how  the  methodology  can  be 
accepted  by  the  Los  Angeles  AGO  and 
not  accepted  by  the  Seattle  AGO. 

The  FAA  acknowledges  that  use  of 
the  particular  assumption(s)  referenced 
in  the  DC-10  analysis,  if  applicable  to 
FedEx's  727  analysis,  may  tdlow  higher 
container  weights  than  those  specified 
in  the  proposed  AD. 

The  FAA  does  not  concur  with  the 
commenter's  statements.  For  many 
certification  projects,  it  has  been 
acceptable  to  use  a  particular 
assumption  which  may  not  be 
conservative,  provided  that  there  are 
other  quantifiable  assumptions  used 
which  accoimt  for  the  lack  of 
conservatism  and  result  in  the  overall 
design  being  conservative  and  in 
compliance  with  CAR  part  4b. 
Therefore,  an  uuconservative 
assumption  used  as  part  of  a  particular 
approved  methodology  is  not  equally 
acceptable  for  another  methodology 
without  ensuring  that  the  lack  of 
conservatism  is  accoimted  for  elsewhere 
in  the  methodology  and  that  the  overall 
design  is  conservative. 

At  the  July  24,  1997.  meeting  with 
FedEx,  an  FAA  representative  from  the 
Los  Angeles  AGO  stated  that  it  was  the 
responsibility  of  FedEx  to  demonstrate 
that  the  analytical  assumptions  and 
methodologies  used  on  the  DG-10  were 
conservative  for  the  Boeing  727.  To 
date,  FedEx  has  not  made  that 
demonstration.  During  the  September  19 
meeting  with  FedEx,  the  FAA  asked 
FedEx  if  it  had  used  the  entire  analytical 
methodology  that  was  used  for  the  DC- 
10.  FedEx  replied  that  it  had  not. 
Therefore,  the  FAA  does  not  agree  that 
the  two  ACO's  have  been  inconsistent. 

FedEx  states  that  neither  it  nor  the 
FAA  has  a  complete,  accurate  model 


which  objectively  demonstrates  the 
actual  performance  of  the  vast  array  of 
the  TSO  and  STC  ULD's  in  any  one  of 
the  hundreds  of  individual  airplane 
cargo  positions  and  latch  configurations 
of  in  service  airplanes.  The  FAA 
concurs  that  there  is  no  accurate  model 
which  demonstrates  the  actual  loads 
input  into  the  structure  of  the  727 
converted  fi«ighters  for  the  myriad  of 
possible  configurations.  However,  an 
analysis  using  conservative  overlapping 
(or  enveloping)  assumptions  can  be 
performed  to  show  the  design  is  safe  for 
the  proposed  usage  and  is  in 
compliance  with  GAR  section  4b.200(c). 
This  approach  has  been  successfully 
used  by  aerospace  companies  for  many 
years  and  is  acceptable  to  the  FAA. 

FedEx's  Tests 

FedEx  states  that  three  tests 
(descriptions  follow)  indicate  that  the 
floor  structiu^  of  the  existing  main  cargo 
deck  is  in  compliance  with  CAR  part  4b 
when  supporting  existing  weight  limits 
of  the  weight  and  balance  manual. 

1.  Inverted  Container  Test.  FedEx 
states  that  it  has  conducted  an  inverted 
container  test  that  demonstrates  that  its 
existing  sidelocks  are  efiective  in 
carrying  35  to  40  percent  of  the 
container  load.  The  test  report  is 
contained  in  Appendix  9  (Report  97- 
048,  Revision  I/R,  dated  May  5.  1997)  of 
FedEx's  comments  to  the  NPRM  (Rules 
Docket  No.  97-NM-09-AD)  during  the 
initial  comment  period.  FedEx  also 
states  that  these  results  show  that  the 
FAA's  estimation  that  the  sidelocks 
carry  20  percent  of  the  container  load  is 
far  too  conservative. 

The  FAA  infers  that  FedEx  considers 
that  the  FAA's  estimation  that  20 
percent  of  the  total  container  load  is 
carried  by  all  sidelocks  (10  percent  per 
side)  is  conservatively  low  since  this 
results  in  80  percent  of  the  total  load 
being  carried  by  the  locks  attached  to 
the  main  deck  floor  beams.  Because 
FedEx's  inverted  container  test  showed 
that  35  to  40  percent  of  the  container 
load  was  carried  by  the  sidelocks 
(approximately  20  percent  per  side).  60 
to  65  percent  of  the  total  load  would  be 
carried  by  the  locks  attached  to  the  main 
deck  floor  beams. 

FedEx  states  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits.  The  FAA  does  not  concur 
that  FedEx's  testing  has  shown  that 
sidelocks  are  35  to  40  percent  effective 
because  the  testing  does  not  address  all 
container  types,  eg  shifts,  and  all 
container  positions  on  the  airplane.  The 
FAA  estimated  that  the  sideltxJts  are  20 
percent  effective  based  on  current 


industry  methods,  as  used  in  TC  and 
STC  programs.  To  date,  industry,  with 
the  exception  of  this  test  by  FedEx,  has 
little  or  no  data  showing  the  exact 
distributions  of  actual  sidelock  load 
percentages.  Therefore,  enveloping 
assumptions  and/or  conservative    ' 
analytical  methodologies  have  been 
consistently  used  by  various 
manufacturers  to  show  compliance  with 
CAR  sections  4b.200(c),  4b.210.  and 
4b.359.  to  which  these  STGs  also  were 
certified.  This  approach  has  previously 
obviated  the  need  to  determine  the  exact 
load  distributions  to  each  lock  for  the 
various  container  types  used  by 
operators. 

Several  commenters  point  out  that 
there  is  a  vast  array  of  different  types  of 
containers  and  other  ULD's  used  by  the 
affected  operators.  This  includes  a  wide 
range  of  construction,  shapes,  and 
materials.  Some  ULD's  look  like  boxes; 
others  look  like  flat  pallets  or  "cookie 
sheets."  These  differences  significantly 
affect  the  distribution  of  loads  to  all 
locks  when  subjected  to  "up"  loads  on 
the  container.  Although  FedEx's 
airplanes  that  have  been  modified  in 
accordance  with  the  affected  STC's 
predominantly  haul  the  full-size  or 
"SAA"  container,  and  the  half-size  or 
"Demi"  container.  FedEx  reported  at  the 
September  19  meeting  vnth  the  FAA 
that  its  modified  72 7 's  haul  other  kinds 
of  containers,  such  as  flat  pallets,  when 
necessary. 

For  these  reasons,  the  FAA's  analysis 
used  to  determine  the  maximum  safe 
payload  limits  for  operations  must 
conservatively  account  for  any  of  the 
ciurently  permitted  container  types. 

CAR  section  4b.359  requires  that 
"each  cargo  and  baggage  compartment 
be  designed  for  the  placarded  maximum 
weight  of  contents  and  the  critical  load 
at  the  appropriate  maximum  load 
factors  corresponding  to  all  specified 
flight*  *  *  conditions*  *  *."GAR 
section  4b. 210  requires  that  "flight  load 
requirements  shall  be  complied  with 
*  *  *  at  all  weights  6t)m  the  design 
minimum  weight  to  the  maximum 
weight  appropriate  to  each  particular 
flight  condition,  with  any  practicable 
distribution  of  disposable  load  (mass 
load)  within  the  prescribed  operating 
limitations  stated  in  the  Airplane  Flight 
Manual."  CAR  section  4b. 200(c) 
requires  that  "all  loads  [force  loads) 
shall  be  distributed  in  a  manner  closely 
approximating,  or  conservatively 
representing  actual  conditions." 

Therefore,  in  order  to  show 
compliance  with  the  applicable 
regulations,  either  the  distribution  of  the 
container  loads  to  latches  used  to 
analyze  the  floor  beam  '■tructure  must  be 
accurately  determined  for  all  container 
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types  used,  or  conservative  assumptions 
must  be  used  considering  all  practicable 
distribution  of  jcargo  loads.  Finally,  the 
floor  structure  must  be  strong  enough  to 
carry  the  maximum  weight  at  the 
critical  cargo  l(jad  distribution  at  the 
appropriate  maximum  applied  loads. 

As  stated  previously,  the  FAA's 
analysis  in  theJNPRM's  identifies  one  of 
several  possible  critical  load  cases — that 
of  a  large  gust  pushing  tlie  airplane 
down,  which  muses  "up"  loads  on  two 
adjacent  containers.  On  all  of  the 
affected  STC'sj  adjacent  containers 
share  the  same  set  of  container  locks  at 
the  forward  and  aft  edges,  and  these 
locks  are  attached  to  the  floor  structure. 
This  condition  results  in  the  loads  for 
both  container^  being  concentrated  on 
isolated  floor  beam(s)  at  the  location  of 


the  locks. 

A  "typical" 
container  is  an 
sides  curved  tc 
contour  of  the 


Because  of  the 
container,  the 


S/A 

41 

til 
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iiU-size  (88-  by  125-inch) 
enclosed  box  with  two 
match  the  rounded 
lirplane  fuselage,  a  fully 
or  peulially  removable  front  side  (i.e.,  a 
door),  and  a  fi);ed  or  rigid  back  wall, 
design  of  a  typical 
)ack  wall  tends  to  carry 
the  majority  ol  the  load  (the  curved 
sides  and  remcvable  front  are  not  as 
effective  in  su]  iporting  an  "up"  load  as 
the  rigid  back  vail).  A  different  type  of 
ULD,  a  flat  pal  et.  with  netting  to 
restrain  the  cai  go,  distributes  the  loads 
to  the  container  locks  very  differently 

125-inch  container.  The 
net  tends  to  difctribute  the  load  more 
uniformly  around  the  pallet  edges. 
The  rational  basis  for  the  FAA's 
analysis  is  illustrated  by  the  following 
two  examples  Df  container/ULD 
arrangements  \  hat  result  in  load 
distributions  ti )  the  floor  beams  which 
approach  or  e?  ceed  the  80  percent 
estimate  used  jy  the  FAA  (i.e.,  the 
converse  of  thi  (  estimate  that  20  percent 
of  the  load  is  carried  by  the  sidelocks). 
These  two  examples  assume  maximum 
allowable  ULI  i  payloads  of  8,000  lbs. 
using  configut  itions  that  are  permitted 
for  all  of  these  STC's. 

Example  1:  Bt  ck 

on  the  data  froir 
test  with  an 
side)  forward, 
was  carried  by 
the  container  If 
weight  are  pli 
equivalent  of  86 
one  container 
beam(s)  at  the  i 
percent). 

Example  2: 
Using  the  test 
test,  43  percent 
by  the  back  wal 
sheet")  placed 
cargo  (x>sition, 
each  side,  will 


-to-Back  Containers.  Based 
FedEx's  inverted  container 

"  container  facing  (door 
percent  of  the  total  load 
e  locks  on  the  back  side  of 
two  containers  of  equal 
i  back  to  back,  the 
percent  of  the  total  load  of 

Id  be  placed  on  the  floor 
terface  (43  percent  plus  43 
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Container  and  Flat  Pallet, 
a  for  the  inverted  container 
3f  the  load  would  t>e  carried 
.  A  flat  pallet  ("rookie 
jiist  aft  of  this  container  in  a 
'  vhich  has  four  sidelocks  on 
I  ilace  approximately  28 


percent  of  the  total  load  on  the  front  side  of 
the  "cookie  sheet"  (as  discussed  previously, 
the  net  on  the  flat  pallet  tends  to  distribute 
the  load  equally  to  all  sides  of  the  sheet,  and 
since  there  are  five  locks  each  on  the  floor 
beam(s)  supporting  the  front  and  back  side  of 
the  sheet,  and  four  on  each  side.  5/18  (or  28 
percent  of  the  total  load)  will  be  on  the  front 
side).  This  results  in  a  total  of  71  percent  (43 
percent  plus  28  percent)  of  the  maximum 
ULD  payload,  being  placed  on  the  floor 
beam(s)  between  these  two  ULD's. 

These  two  examples  of  the  many 
possible  loading  configurations 
illustrate  the  reasonableness  of  the 
FAA's  estimation  that  80  percent  of  the 
maximum  allowable  container  payload 
could  be  concentrated  on  the  floor 
beam(s)  at  the  interface  between  two 
adjacent  containers. 

hi  addition,  the  FAA  has  other 
concerns  with  FedEx's  inverted 
container  test.  First,  the  effects  of  a 
critical  eg  shift  within  the  container 
were  not  tested.  As  tested  by  FedEx,  the 
back  wall  of  the  container  carried  43 
percent  of  the  load  with  a  zero  percent 
eg  shift  (i.e.,  the  eg  of  the  container  was 
at  its  geometric  center).  As  discussed 
previously,  this  is  impractical  to  achieve 
in  actual  operations.  If  the  eg  had  been 
shifted  towards  the  back  wall  of  the 
container,  the  load  at  the  back  wall  of 
the  container  would  have  been  higher 
than  the  43  percent  noted  previously. 

h  should  be  noted  that  the  FedEx  test 
plan  submitted  to  the  FAA  in  May  1997 
(Appendix  4  of  FedEx's  comment  to 
Rules  Docket  No.  97-NM-09-AD 
submitted  during  the  initial  comment 
period;  Document  97-034,  dated  May  6, 
1997)  listed  aft  eg  shift  load  eases  on 
page  9  of  that  plan.  However,  these 
critical  load  cases  were  not  tested 
because  the  actual  test  (described  in 
Appendix  9)  had  taken  place  in 
accordance  with  an  earlier  test  plan, 
Document  97-023  (which  is  referenced 
in  Appendix  9).  This  was  confirmed  by 
FedEx  at  the  September  19  meeting. 

A  second  concern  with  the  FedEx 
inverted  container  test  is  that  the 
container  was  tested  in  a  fixture  in 
which  the  lock  locations  were 
representative  of  only  one  cargo 
position  on  the  airplane.  There  are 
typically  a  maximum  of  8  to  12 
containers  that  may  be  carried  on  the 
main  deck,  depending  on  the 
configuration  of  the  airplane.  Sidelocks 
are  evenly  spaced  along  the  fuselage, 
and  different  cargo  container  positions 
result  in  either  four  or  five  sidelocks 
along  the  container  side  edges.  For  these 
reasons,  a  variety  of  locations  should  be 
tested  to  determine  the  critical  load  case 
for  the  floor  beams. 

A  third  concern  is  that  FedEx  tested 
cargo  position  5  on  the  727-200  with 


the  door  of  the  container  on  the  aft  side 
of  the  cargo  position.  This  orientation  is 
opposite  of  how  FedEx  reports  that  the 
"SAA"  containers  are  usually  placed  in 
its  airplanes.  This  orientation  of  the 
container  in  the  test  fixture  resulted  in 
a  sidelock  being  within  4  inches  of  the 
back  wall  of  the  container.  The  distance 
from  the  front  wall  of  the  container  to 
the  nearest  sidelock  was  23.5  inches. 
Due  to  this  large  distance,  or 
"overhang,"  and  the  flexibility  of  the 
"SAA"  container,  the  nearest  sidelock 
to  the  front  wall  on  each  side  of  the 
container  together  carried  32  percent  of 
the  total  test  load.  If  the  container  had 
been  placed  in  the  fixture  with  the  door 
on  the  frt>nt  side  of  the  cargo  position, 
such  that  the  back  wall  of  the  container 
had  a  23.5-inch  "overhang,"  or  was  in 
one  of  the  several  other  cargo  positions 
possible  which  have  greater  than  a  4- 
inch  "overhang"  to  the  backwall  of  the 
container,  the  loads  on  the  container 
back  wall  (which  are  carried  by  the  floor 
beams)  would  have  been  significantly 
higher. 

Finally,  it  is  important  to  note  that 
FedEx  has  provided  no  analysis  of  the 
floor  beam  structure  showing  that  the 
large  negative  meu^ins  of  safety  are 
resolved  based  on  its  assertion  that  35 
to  40  percent  of  the  container  load  is 
distributed  to  the  sidelocks.  The  load 
distribution  is  only  part  of  the  answer; 
the  load  distribution  must  be  used  in  a 
stress  analysis  to  develop  data 
identifying  stresses  in  the  structural 
members. 

The  FAA  concurs  that,  in  principal, 
testing  of  containers  using  a  fixture  such 
as  that  used  by  FedEx,  if  it  represents 
the  most  adverse  case  of  "overhang"  for 
the  back  wall  for  all  applicable  cargo 
positions,  and  if  it  shifts  the  container 
eg  to  the  most  adverse  position,  will 
produce  conservative  results  for  the 
latches  common  to  the  floor  beams,  for 
the  container  type  tested.  The  results 
will  be  conservative  because  of  the 
flexibility  of  the  floor  beams,  relative  to 
the  stiff  behavior  of  the  test  fixture.  The 
degree  of  conservatism  is  unknown  to 
the  FAA  and  has  not  been  demonstrated 
by  FedEx. 

FedEx,  in  its  test,  did  not  consider  all 
practicable  load  distributions  nor 
establish  the  critical  case  considering  an 
adverse  aft  eg  shift  and  sidelock 
location.  FedEx  tested  only  those 
containers  or  ULD's  that  it 
predominantly  uses,  but  not  all  the 
types  that  it  actually  uses  in  service; 
therefore,  it  is  impossible  to  draw  broad 
conclusions  about  the  behavior  of  many 
different  container  types,  applicable  to 
all  cargo  positions,  or  the  degree  of 
conservatism  introduced  by  floor  beam 
flexibility  from  its  limited  testing. 
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Therefore,  the  FAA  concludes  that  the 
35  to  40  percent  distribution  of  the  "up" 
load  to  the  sidelocks  used  by  FedEx  is 
artificially  high.  The  FAA  does  not 
concur  that  the  data  "Container  Test," 
documented  in  Appendix  9, 
demonstrate  that  the  commenter's 
existing  sidelocks.  in  general,  are 
effective  in  reacting  35  to  40  percent  of 
the  container  load,  or  that  the  tests 
"indicate  that  the  floor  structure  of  the 
existing  main  cargo  deck  is  in 
compliance  with  the  requirements  of 
CAR  part  4b  when  supporting  existing 
weight  limits."  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
imsafe  condition  is  incorrect. 

2.  Single  "I"  Beam  Test.  FedEx  states 
that  it  performed  a  floor  beam  test  on  a 
conservative  representation  of  an 
immodified  passenger  floor  beam.  This 
test  is  documented  in  Appendix  8  of 
FedEx's  submittal  to  Rules  Docket  No. 
97-NM-09-AD  (FedEx  Engineering 
Report  97-049,  Revision  I/R.  dated 
August  15, 1997),  and  the  additional 
data  is  contained  in  Appendices  10 
(FedEx  Floor  Beam  Test.  Wyle  Lab)  and 
11  (FedEx  Floor  Beam  Test  Videotapes). 

FedEx  also  states  that  this  test  showed 
a  lower  floor  beam  chord  compression 
allowable  in  excess  of  60  ksi  (60,000  lbs. 
per  square  inch)  just  prior  to  failure  of 
the  floor  beam.  FedEx  states  that  this 
value  controverts  the  FAA's  calculation 
of  40.6  ksi  in  the  FAA's  analysis.  In 
addition.  FedEx  states  that  the  floor 
beam  was  tested  in  a  fixture  designed  to 
repUcate  the  airplane  floor  support 
structure,  and  that  the  test  results  are 
conservative  due  to  the  interaction  of 
other  floor  beams,  seat  tracks,  and  floor 
panels  in  the  airplane;  the  benefits  of 
which  were  not  addressed  during  this 
test.  FedEx  states  that  this  test  indicates 
that  the  floor  structure  of  the  existing 
main  cargo  deck  is  in  compliance  with 
CAR  part  4b  when  supporting  existing 
weight  limits. 

The  FAA  does  not  concur  that 
FedEx's  measuirement  of  60  ksi 
compressive  stress  is  relevant  to  the 
actual  strength  of  the  floor  beam.  In  the 
FedEx  test,  the  60  ksi  measurement  was 
taken  just  before  the  floor  beam 
fractured  in  tension  (i.e.,  stretching  of 
the  floor  beam  to  the  point  of  failure). 
The  FAA  considers  that  the  critical 
failure  mode  (i.e.,  the  failure  mode  that 
would  cause  collapse  of  the  floor 
structiu^  in  actual  operation)  is 
buckling  of  the  floor  beam.  Buckling 
occurs  when  the  floor  beam  warps  or 
twists  under  applied  loads.  As 
discussed  below,  the  test  data  indicate 
that  the  actual  compressive  stress  at 
which  the  floor  beam  buckled  was 
approximately  18  ksi. 


Although  the  floor  beam  buckled 
during  the  test,  the  floor  beam  did  not 
collapse,  in  part  because  the  test  fixture 
substantially  and  artificially  limited  the 
amount  of  warping  of  the  beam.  The  test 
fixture  used  a  rigid  "I"  beam  to  support 
the  ends  of  the  floor  beam.  This  kept  the 
ends  of  the  floor  beam  from  moving 
inward  during  the  test.  In  contrast,  on 
an  actual  airplane,  the  ends  of  the  floor 
beam  can  move  inward  because  they  are 
attached  to  the  fuselage  frames,  which 
are  much  more  flexible  than  the  rigid 
"I"  beam  used  in  the  test  fixture.  "Hie 
result  of  this  artificial  restraint  was  that 
the  floor  beam  buckled  and  began  to 
deflect.  Instead  of  collapsing,  as  would 
be  expected  on  an  airplane,  the  floor 
beam  behaved  more  like  a  cable, 
suspended  from  two  rigid  ends,  with 
very  little  bending  strength,  but 
significant  axial  strength.  This  behavior 
was  ultimately  demonstrated  by  the 
catastrophic  failure  of  the  beam  in 
tension,  similar  to  a  cable  failure.  If  the 
beam  had  been  supported  as  it  is  in  the 
airplane,  it  is  likely  that  the  floor  beam 
would  have  collapsed  at  the  onset  of 
buckling. 

For  example,  if  a  horizontal  beam  is 
supported  at  each  end,  and  vertical 
loads  are  placed  on  the  beam,  as  the 
beam  deflects  the  ends  will  pull  inward. 
Restraining  the  beam  ends  will  limit  the 
bending  deflection  and  stiffen  the  beam, 
preventing  collapse  of  the  beam  as  it 
buckles.  This  artificial  restraint  does  not 
affect  the  buckling  capability  of  the 
befun,  but  it  causes  the  beam  to  appear 
to  have  higher  load  carrying  capability 
than  it  actually  has.  FedEx 
acknowledged  the  effect  of  this  axial 
restraint  in  a  November  4, 1997,  letter 
to  the  FAA.  FedEx  stated  that  "It  is 
conceivable  that  the  bending 
deformation  of  the  beam  •   •  •  would 
be  influenced  by  restraining  the  ends  of 
the  floor  beam  from  translating  *  *  *." 

As  stated  previously,  the  critical 
compression  buckling  stress  of  the  floor 
beam  tested  was  approximately  18  ksi. 
(This  occiured  at  die  load  step  entitled 
"0.6g.")  At  this  point  the  beam  buckled 
as  a  column  in  the  forward/aft  direction. 
Beyond  this  load  factor,  at  the  spanwise 
location  left  buttock  line  (LBL)  11,  the 
beam  began  bending  in  the  forward  and 
aft  direction,  as  evidenced  by  the 
detailed  test  data  for  load  case  niunber 
5,  2.8  g  (2.8  times  the  force  exerted  by 
gravity  at  sea  level)  "up"  load  in 
Appendix  8.  Forward  and  aft  bending  of 
the  beam  clearly  indicates  that  the  beam 
has  buckled,  and  can  be  seen  by 
observing  the  FedEx  videotapes 
contained  in  Appendix  11.  This 
buckling  failure  occurred  prior  to  40.6 
ksi  as  predicted  by  the  FAA,  and  before 


the  49.1  ksi  value  predicted  analytically 
by  FedEx  in  Appendix  1. 

The  occurrence  of  buckUng  at  18  ksi 
rather  than  approximately  40  ksi  can  be 
explained  by  the  ineffectiveness  of  the 
stability  straps  in  the  test  fixture.  Over 
most  of  the  airplane,  the  floor  beams 
extend  fi^m  one  side  of  the  airplane  to 
the  other.  A  stability  strap  is  a  long,  thin 
strip  of  metal,  running  perpendicular  to 
the  floor  beam,  and  attached  to  the 
lower  surface  of  several  beams,  at 
intervals  ranging  from  17  to  24.75 
inches  along  the  lower  surface  of  the 
floor  beam.  The  purpose  of  the  stability 
straps  is  to  support  or  stabilize  the 
lower  chord  to  strengthen  the  floor 
beam.  This  is  accomplished  by  reducing 
the  "effective  length"  of  the  lower  chord 
of  the  beam  from  one  long  colunm  (the 
entire  length)  by  splitting  it  into  a  series 
of  shorter,  stiffer  columns  that  are  equal 
in  length  to  the  distance  between  the 
stability  straps.  The  stability  straps  in 
the  test  model  were  ineffective  because 
the  portion  of  the  test  fixture  to  which 
the  straps  were  attached  was  not  stiff 
enough  to  allow  the  straps  to  fully 
stabilize  the  floor  beam.  (This  is  exactly 
the  opposite  problem  from  that 
described  above  with  respect  to  the 
excessive  rigidity  of  the  test  fixture 
where  the  floor  beam  ends  were 
attached.) 

By  graphing  the  results  obtained  from 
the  test,  the  FAA  determined  that  the 
stabiUty  straps  were  not  fully  effective 
at  the  location  where  the  beam  buckled. 
This  graphing  demonstrated  that  the 
"effective  length"  of  the  floor  beam 
lower  chord  at  the  point  of  buckling  was 
40.4  inches  [between  LBL  32.6  and  right 
buttock  line  (RBL)  7.8],  rather  than  the 
"effective  length"  of  24.75  inches  used 
in  the  analyses  conducted  by  FedEx  and 
the  FAA.  Since  the  "effective  length" 
was  longer  for  the  tested  beam  due  to 
the  ineffectiveness  of  the  stability 
straps,  the  resulting  column  was  weaker 
and  buckled  at  a  lower  stress  than 
would  occur  on  the  affected  airplanes. 

The  FAA  subsequently  used  the  same 
analytical  techniques  used  in  its 
previous  analysis  to  confirm  that  the 
buckling  strength  of  the  beam  is 
approximately  20  ksi  based  on  the 
effective  column  length  of  40.4  inches 
demonstrated  by  the  FedEx  tests.  This 
correlates  well  with  the  stress  at 
buckling  of  18  ksi  measured  in  the  tests 
and  confirms  the  validity  of  the  FAA's 
analysis. 

During  the  September  19,  1997, 
meeting,  and  at  the  February  18, 1998, 
public  meeting,  FedEx  concurred  with 
the  FAA  that  the  stability  straps  buckled 
during  the  test,  and. were  largely 
ineffective,  as  the  st.aps  could  not 
provide  stability  to  the  lower  chord. 


"^ 
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At  the  public  aieeting  on  February  18, 
1998,  two  FedEx  consultants  made 
presentations  regarding  this  test.  Both 
consultants  agreed  that,  although  the 
test  was  properlj  performed  in 
accordance  with]  the  test  protocol,  the 
test  fixture  was  iot  representative  of  the 
airplane.  As  a  result,  one  of  the 
consultants  (Dr.  Foster  of  Auburn 
University)  stated  that  it  would  be 
inappropriate  toldraw  conclusions  from 
this  test  for  the  airplane  floor  beam. 

Based  on  the  discussion  above,  the 
FAA  concludes  that  FedEx's  "Single  I 
Beam  Test"  doe^  not  demonstrate  a 
lower  chord  streM  capability  greater 
than  that  calculated  by  the  FAA.  or  that 
the  existing  main  cargo  deck  is  in 
compliance  witM  the  requirements  of 
CAR  part  4b  wh^n  supporting  existing 
weight  limits.  T^e  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  conditioi|  is  incorrect. 

3.  "On-Aircmh"  Test.  FedEx  states 
that  an  "on-airciaft"  test  was  conducted 
(Appendix  12.  Report  97-052.  Revision 
I/R,  dated  August  27.  1997).  and  that 
this  test  demonstrated  that  the 
container/airplane  combination 
withstood  an  applied  "up"  load  of 
approximately  20,000  lbs.  FedEx  states 
that  this  test  inclicates  that  the  floor 
structure  of  the  existing  main  cargo  deck 
is  in  complianc^  with  the  requirements 
of  CAR  part  4b  when  supporting 
existing  weight  limits.  FedEx  also  states 
in  Section  6  of  keport  97-051.  also  in 
Appendix  12.  that  a  margin  of  safety  of 
2.1  was  demonsu'ated  with  a  10.700-lb. 
container.  j 

The  FAA  doei  not  concur  that  this 
test  demonstrates  that  the  airplane  is 
safe  and  in  compliance  with  CAR  part 
4b.  The  test  alsd  does  not  demonstrate 
that  the  FAA's  finding  of  unsafe 
condition  is  incorrect.  The  "on-aircraft" 
test  consisted  o^  FedEx's  "SAA"  or  full- 
size  container,  ^tuated  on  the  main 
cargo  deck  of  a  727,  restrained  vertically 
by  die  forward  and  aft  pallet  locks 
(attached  to  the  floor  beams),  and  side 
vertical  restraints  (sidelocks).  The 
container  was  modified  to  place  four  "I" 
shaped  beams  running  lengthwise 
through  the  container.  Fotir  hydraulic 
jacks  were  positioned  underneath  the 
"I"  beams  on  either  side  of  the  container 
and  attached  to  jacking  platforms  on  the 
main  deck  floon  The  jacks  were  used  to 
apply  "up"  loa(is  to  the  container,  as  is 
shown  in  Figure  2.1  of  FedEx's  Report 
97-051  (Appendix  12  of  FedEx's 
submittal  to  Rujes  Docket  No.  97^MM- 
09-AD).  To  traiismit  the  loads  applied 
to  the  "I"  beams  to  the  container,  a  rigid 
structuire  made  of  seventy-two  4-  by  4- 
inch  thick  woo^  beam  spacers,  and 
thirty-eight  3/44inch  thick  plywood 
sheet  formers  c^irved  at  the  edges  to 


match  the  contour  of  the  container,  were 
fastened  with  screws  to  the  0.063-inch 
thick  aluminum  skin  of  the  container. 
This  structiue,  weighing  approximately 
1,400  lbs.,  provided  a  rigid  platform  for 
the  "I"  beams  to  lift  the  container 
(details  of  the  plywood  structure  and  its 
estimated  weight  are  provided  in  Figure 
2.3  of  Report  97-051,  Appendix  12). 

The  FAA  has  determined  that  the  "I" 
beams  and  rigid  structure  used  to 
introduce  "up"  load  into  the  container 
artificially  limited  the  distortion  of  the 
container  under  load  and  forced  most  of 
the  applied  load  to  the  sidelocks  and 
away  from  the  floor  beams.  This  is 
unconservative  for  the  floor  beams 
because  it  results  in  the  test  not 
representing  how  an  actual  loaded 
container  or  other  ULD  would  affect  the 
loads  on  the  floor  beams. 

During  the  September  19  meeting, 
FedEx  agreed  that  in  the  "up"  load  case, 
if  the  container  is  loaded  and  not 
restrained  by  the  rigid  structure,  it 
attempts  to  deform  to  a  catenary 
(arched)  shape  at  the  fi-ont  of  the 
container  where  the  door  is  located. 
This  effect  is  demonstrated  by  FedEx's 
inverted  container  test  described  in 
Appendix  9.  FedEx  also  stated, 
however,  that  this  would  have  no  effect 
on  the  test  results,  although  it  was 
considering  the  use  of  airbags  or 
hydraulic  bags  instead  of  the  rigid 
structure  to  allow  the  "SAA"  container 
to  behave  as  it  did  in  the  test 
documented  in  Appendix  9.  FedEx  also 
stated  in  the  meeting  that  it  believed 
that  testing  to  2.5  g's,  or  20,000  lbs.  of 
"up"  load,  helps  to  account  for  the  load 
being  "beamed"  or  forced  to  the 
sidelocks. 

The  test  results  indicated  that  over  80 
percent  of  the  load  was  directed  to  the 
sidewalls  of  the  container  and, 
therefore,  to  the  sidelocks  rather  than 
the  floor  beams.  The  FAA  finds  that  this 
effect  results  from  the  rigid  structure 
used  to  introduce  the  load  into  the 
container,  and  that  this  renders  the  test 
unrepresentative  of  the  actual  loading  of 
the  floor  beam  and  significantly 
unconservative. 

Even  though  the  FAA  determined  that 
the  results  of  the  inverted  container  test 
(Appendix  9  of  FedEx's  comment)  were 
unconservative,  it  showed  that  the 
percentage  of  the  load  carried  by  the 
back  wall  of  the  container  was 
approximately  three  times  greater  than 
that  determined  by  the  "on-aircraft" 
test.  The  loads  carried  by  the  rigid  back 
wall  are  largely  carried  by  floor  beam(s) 
locks,  not  the  sidelocks.  These  results 
also  contradict  FedEx's  conclusion  that 
the  "on-aircraft"  test  demonstrates  that 
the  floor  structure  is  safe.  The  "on- 
aircraft"  test  provides  confidence  in  the 


strength  of  FedEx's  sidelocks.  However, 
because  of  the  artificial  shifting  of  the 
loads  from  the  floor  beams  to  the 
sidelocks,  the  test  fails  to  demonstrate 
that  the  floor  structure  is  safe.  Fiuther, 
the  "on-aircraft"  testing  to  2.5  g's  did 
not  resuh  in  the  application  of 
significant  loading  to  the  floor  beams. 
Therefore,  the  results  of  the  testing  to 
2.5  g's  is  of  little  significance  when 
addressing  the  unsafe  condition  of  the 
floor  beams. 

In  Appendix  1  of  FedEx's  April  30, 
1998,  submission  to  Rules  Docket  No. 
97-NM-09-AD  diuring  the  reopened 
comment  period,  FedEx  appears  to  now 
recognize  the  effect  of  the  rigid  plywood 
formers  in  forcing  the  load  to  the 
sidelocks  and  away  from  the  floor 
beams.  In  this  Appendix,  on  page  2  of 
the  FedEx  Engineering  Report  98-026, 
Revision  A,  FedEx  states  "Measured 
loads  for  the  container  perimeter  latch 
locations  indicate  that  40%  of  the 
applied  load  was  reacted  on  each  side 
by  the  side  latches  (see  Reference  3). 
This  is  due  to  the  fact  that  the  rigid 
formers  did  not  allow  the  top  of  the 
container  to  deform  as  it  would  during 
actual  conditions  and  thereby  forced 
more  load  outboard  than  what  would  be 
typically  encountered  during  flight." 

In  summary,  based  on  the  previous 
discussion,  the  FAA  does  not  conciir 
that  this  test  demonstrates  that  the 
eiirplane  is  safe  and  in  compliance  with 
CAR  part  4b.  The  test  also  does  not 
demonstrate  that  the  FAA's  finding  of 
unsafe  condition  is  incorrect.  One 
commenter  states  that  he  participated  in 
FedEx's  "on-aircraft"  test.  He  states  that 
the  data  from  the  latch  load  cells  were 
inconclusive  for  the  tests,  and  although 
he  considered  the  test  to  be  a  reasonable 
representation  of  airplane  conditions,  he 
suggests  that  FedEx  improve  the  latch 
load  cell  installation  and  data 
acquisition  system  and  investigate 
whether  the  plywood  formers  used  to 
apply  the  test  load  to  the  container  roof 
could  influence  the  latch  load 
distribution.  As  discussed  previously, 
the  FAA  does  not  concur  that  the  "on- 
aircraft"  test  was  representative  of  the 
airplane,  but  concurs  that  the  plywood 
formers  influenced  the  load 
distribution. 

First  Container  Facing  Aft 

Two  conunenters  state  that 
positioning  the  first  container  aft  of  the 
9g  cargo  barrier  with  the  door  facing 
forward  is  not  optimum  from  a 
crashworthiness  perspective  and  request 
that  the  AD  specify  that  this  container 
be  facing  aft  instead.  The  FAA  concurs. 
Paragraphs  (a)  and  (b)  of  the  final  rule 
have  b^n  revised  to  allow  the  first 
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container  aft  of  the  bulkhead  to  face  aft, 
with  all  other  containers  facing  forward. 

Increased  Running  Load 

One  commenter  states  that  the 
following  statement  in  the  NPRM  is 
factually  inaccurate:  "This  running  load 
of  90  pounds  per  inch  is  a  safety 
concern,  as  it  is  approximately  2.6  times 
higher  than  the  maximum  running  load 
of  34.5  pounds  per  inch  allowed  on 
these  same  floor  beams  when  the 
airplane  was  in  a  passenger 
configuration."  The  commenter  states 
that  in  a  negative  gust  ("up"  load) 
situation  the  passenger  floor  beams 
must  act  to  restrain  .upper  deck  loads 
and  lower  deck  cargo  loads 
simultaneously  and,  as  a  result,  must 
react  81.0-lbs.  per  inch,  not  just  the  34.5 
figure  as  the  NPRM  indicates.  The 
commenter  maintains  that  if  reduced 
loads  are  necessary  to  maintain  the 
safety  of  cargo  airplanes,  then  passenger 
airplanes  should  be  similarly  restricted. 

The  FAA  does  not  concur  that  the 
passenger  and  cargo  airplanes  present 
similar  safety  concerns.  The  NPRM 
statement  quoted  by  the  commenter 
appeared  in  the  section  of  the  NPRM 
that  described  the  FAA's  reasons  for 
undertaking  the  detailed  design  review 
which  led  to  the  conclusion  that  there 
is  an  unsafe  condition.  The  statement  in 
the  NPRM  is  factually  accurate  for  the 
running  loads  and  the  "down"  load  case 
and  contributed  to  the  FAA's  concern 
with  the  strength  of  an  unreinforced 
carao  floor. 

Tne  FAA  subsequently  determined 
that  the  "up"  load  case  is  the  most 
likely  critical  case.  The  FAA  agrees  that, 
for  the  "up"  load  case,  the  running  load 
figures  identified  in  the  comment  are 
accurate.  However,  the  passenger 
compartment  is  designed  to  uniformly 
distribute  passenger  loads  such  that 
every  floor  beam  is  active  in  carrying 
these  loads.  In  contrast,  the  brighter 
floor  loads  are  applied  differently. 
Instead  of  the  main  deck  loads  being 
applied  uniformly,  each  88-inch  deep 
container  spans  several  floor  beams.  As 
discussed  previously,  the  result  of  this 
is  that  only  floor  beams  located  at  the 
edges  of  containers  are  active  in 
carrying  the  "up"  loads.  Hence,  as  the 
FAA  determined  in  its  detailed  design 
review,  the  effect  on  the  airplane  is  that 
the  90  lbs.  per  inch  cargo  container 
loading  is  much  more  critical  than  the 
uniformly  appUed  upper  and  lower 
deck  loads  of  the  passenger 
configuration  and  is,  in  fact,  a  safety 
concern. 

One  commenter  states  that  the  interim 
weight  reduction  is  too  restrictive 
considering  that  the  passenger  727  can 
carry  in  excess  of  6,800  lbs.  in  the  same 


zone.  The  3,000-lb.  Umitation  imposed 
in  the  NPRM  is  unjustified.  The  FAA 
does  not  concur.  As  discussed 
previously,  the  loading  on  the  floor  is 
significantly  different  depending  on 
whether  it  is  loaded  by  the  carriage  of 
passengers  or  containers.  The  3,000-lb. 
limitation  specified  for  the  carriage  of 
cargo  in  the  NPRM  is  justified  by  the 
FAA's  analysis  provided  in  the  Rules 
Dockets. 

Netted  Lower  Lobe  Cargo 

One  commenter  states  that  if  the 
lower  lobe  cargo  is  assujned  to  be  netted 
(restrained),  it  would  not  have  any 
relevance  in  a  down  gust  situation.  The 
FAA  infers  that  the  commenter  believes 
that,  as  the  cargo  would  be  restrained  to 
the  belly  of  the  airplane,  it  would  not 
load  the  underside  of  the  floor  beams  in 
a  negative  "g"  environment  due  to  a 
dovNrn  gust. 

Another  commenter  states  that  the 
NPRM  should  be  changed  to  allow 
lower  lobe  weights  to  be  subtracted  from 
the  main  deck  limits  if  the  load  is 
properly  tied  down.  The  FAA  concurs 
partially.  If  the  lower  lobe  cargo  is 
properly  tied  down,  it  will  be  restrained 
by  the  structure  differently  than 
represented  in  the  FAA  analysis.  While 
the  FAA  is  not  currently  aware  of 
configurations  that  restrain  lower  lobe 
cargo,  paragraphs  (f)  and  (g)  of  this  AD 
allow  for  approval  of  this  type  of 
configuration  as  an  alternative  method 
of  compliance  with  the  final  rule. 

Airplane  Weight  Increases 

One  commenter  states  that  the  FAA 
should  reconsider  the  present  policy  of 
withholding  approval  of  maximum  take- 
off weight  (MTOW)  and  maximum 
landing  weight  (MLW)  increases  for  727 
freighter  modified  airplanes.  The 
rationale  for  this  is  that  the  resulting 
higher  weights  would  allow  greater  fuel 
loads  for  remote  region  operators,  and 
also  would  increase  the  safety  margin  of 
the  airplane's  modified  fuselage 
structure,  which  is  the  FAA's  prime 
concern  addressed  by  the  NPRM's.  The 
FAA  infers  that  the  commenter  believes 
that  the  proposed  AD  should  be 
changed  to  reflect  this. 

The  FAA  concurs  partially.  The  FAA 
concurs  that  maintaining  a  minimum  in- 
flight weight  reduces  the  loads  resulting 
from  vertical  gusts,  unless  this 
additional  weight  is  carried  in  body  fuel 
tanks  that  are  suspended  from  floor 
beams.  Additional  loads  to  the  floor 
beams  exacerbate  the  unsafe  condition. 
This  issue  is  addressed  appropriately  in 
the  context  of  type  certification  and  is 
not  addressed  in  this  AD.  Therefore,  the 
FAA  has  determined  that  no  change  to 
the  final  rule  is  necessary. 


Operators'  Ability  To  Determine 
Container  CG's 

One  commenter  states  that  there  is  no 
means  to  measure  or  comply  with  the 
requirement  that  the  container  cg's  be 
within  +/  - 10  percent  of  the  geometric 
center  of  the  container.  Two 
commenters  state  that  the  wording  in 
the  proposed  AD  should  be  changed  to 
allow  those  operators  having  a  loading 
procedure  that  maintains  the  container 
eg  within  +/  - 10  percent  to  be 
considered  compliant  with  this 
requirement.  The  FAA  does  not  concur 
that  the  eg  of  the  container  cannot  be 
determined,  or  that  the  requirement  to 
maintain  the  eg  within  10  percent  of  the 
horizontal  eg  cannot  be  complied  with. 
For  example,  FedEx  has  recently 
acquired  equipment  for  this  purpose. 
Because  the  eg  location  within  the 
container  has  a  major  effect  on  the  loads 
imposed  on  the  floor  beams,  the  FAA 
considers  that  this  limitation  is 
necessary  to  address  the  unsafe 
condition.  It  should  be  noted  that  the 
vast  majority  of  cargo  containers  are 
certificated  to  TSO  C90e,  which 
specifies  a  maximum  eg  shift  of  10 
percent.  Therefore,  operators  should 
always  have  been  ensuring  that  the  eg 
shift  did  not  exceed  this  limitation  in 
the  TSO. 

One  commenter  submitted  data  to  the 
Rules  Dockets  that  the  commenter  states 
wrill  allow  an  operator  with  a  properly 
designed  or  modified  scale  to  accurately 
determine,  display,  and  record  the 
container  eg.  The  FAA  did  not  evaluate 
the  technical  accuracy  of  the 
submission,  as  no  change  to  the 
proposed  AD  was  requested  by  the 
commenter. 

Airplanes  With  Apparent  Increased 
Floor  Capability 

One  commenter  states  that  one  of  its 
727-200  airplanes  has  a  greater  running 
load  allowable  than  its  other  two 
airplanes  (37.5  lbs.  per  running  inch 
versus  34  lbs.  per  running  inch)  and 
asks  why  this  airplane  is  limited  by  the 
same  restriction. 

The  FAA  infers  that  the  commenter 
believes  that  its  airplane  should  have 
higher  allowable  container  loads,  based 
on  this  apparent  increased  capability, 
and  that  the  AD  should  be  changed  to 
reflect  this.  The  FAA  does  not  concur. 
From  its  analysis,  the  design  review 
team  determined  that  the  727  main 
cargo  decks  are  capable  of  supporting  a 
maximum  payload  of  approximately 
3,000  lbs.  per  container.  Paragraphs  {f) 
and  (g)  of  the  AD  allow  for  an  applicant 
to  propose  new  payloads  along  with 
substantiating  data  and  analysis.  No 
change  to  the  final  rule  is  necessary. 
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Inconsistent  imitations 

One  commfcnter  states  that  the  FAA's 
determinatioti  that  these  airplanes  are 
capable  of  supporting  only  3,000  lbs. 
per  containeij  is  entirely  inconsistent 
with  the  FA/|'s  interim  proposal,  which 
would  allow  an  8,000-lb.  pallet  in  any 
position  where  the  entire  load  would  be 
carried  by  on0  set  of  container  locks. 
The  commenter  does  not  see  any 
rational  or  consistent  approach  in  the 
NPRM's.  TheJFAA  does  not  concur.  The 
analysis  that  i'esulted  in  the  3,000  lb. 
per  container  Umit  was  based  on  the 
current  operational  limits  of  the 
airplane.  As  discussed  in  the  NPRM,  the 
FAA  detenni|ied  that,  if  more  restrictive 
operational  limits  are  imposed,  a  higher 
payload  could  be  allowed  on  an  interim 
basis.  The  FAjA  has  estimated  that  the 
airplane  gust  loads  will  be  reduced  with 
limitations  oii  in-flight  weight  and 
maximimi  operating  airspeed  to  the 
extent  that  th0  3.000  lbs.  limit  per 
container  canj  be  raised  to  4,000  lbs.  for 
the  interim  period. 

For  the  "upj"  load  case,  two  4, 000- lb. 
containers  pUced  back-to-back,  without 
side  vertical  restraints,  impose 
approximately  the  same  amount  of  load 
on  the  floor  s^cture  as  a  single  8,000- 
lb.  container  »vith  the  adjacent  cargo 
positions  carrying  no  payload.  Because 
of  this,  for  the  interim  period,  the 
operator  would  have  the  flexibihty  to 
carry  an  8,0OQ-lb.  container,  provided 
the  container^  on  either  side  are  empty. 

If  side  vertital  restraints  acceptable  to 
the  FAA  are  installed,  then  the  interim 
payload  is  not  to  exceed  a  total  weight 
of  9,600  lbs.  f^r  any  two  adjacent 
containers.  InJthis  case,  as  stated  in 
paragraph  (b)  of  the  AD,  the  8,000-lb. 
limit  per  cont|iiner  would  still  apply. 
Many  of  the  different  containers  and  flat 
pallets  or  "coikie  sheets"  used  by 
operators  require  side  vertical  restraints, 
as  specified  i^  TSO  C90c. 

Irrelevancy  of  Model  747  Problems 

One  commgnter  states  that  the  FAA 
only  proposed  payload  reduction 
because  of  the  incidents  occurring  on 
747 's,  but  the  pAA  has  no  reason  to 
believe  the  problems  found  on  the  747's 
will  occur  on  the  727's.  The  FAA  does 
not  concur.  T%e  FAA  did,  in  fact,  look 
into  the  727  c()nversions  because  those 
conversions  h^d  been  performed  by 
some  of  the  sakne  companies  and  with 
similar  procedures  and  design  methods 
as  some  747's  jwhich  had  been  found  to 
be  unsafe.  Th^  unsafe  condition  that  is 
the  subject  of  this  AD,  however,  is 
specific  to  the  727  and  has  been 
documented  in  the  Rules  Dockets. 


Applicability  of  14  CFR  25.1529 

One  commenter  states  that  the  NPRM 
statement  indicating  that  STC  holders 
are  required  to  issue  Instructions  for 
Continued  Airworthiness  in  accordance 
with  14  CFR  25.1529  does  not  apply  to 
its  STC's  because  the  applicable 
airworthiness  standards  for  the  727  are 
CAR  part  4b,  rather  than  14  CFR  part  25. 
The  FAA  does  not  conciu*.  Since 
January  28,  1981,  14  CFR  21.50(b)  has 
required  that  the  holder  of  an  STC  for 
which  application  was  made  after  that 
date  shall  furnish  the  Instructions  for 
Continued  Airworthiness  prepared  in 
accordance  with  14  CFR  25.1529.  This 
requirement  is  effective  regardless  of  the 
specific  certification  basis  of  the 
airplane. 

Fatigue  Cracks  as  Evidence  of  Unsafie 
Condition 

FedEx  states  that,  if  the  FAA's  report 
of  huge  negative  margins  of  safety  at 
ultimate  load  are  true,  then  the  "typical 
daily  operating  conditions  would  still 
impose  substantial  loads  on  the 
structure,"  and  result  in  wear  and 
cracking  of  the  floor  structure.  FedEx's 
review  of  the  FAA  service  difficulty 
report  data  generated  only  two  reports 
of  cracks  on  the  converted  727 
fi^ighters,  and  no  other  damage  was 
found  that  could  be  attributed  to  the  727 
cargo  conversion  modification. 

The  FAA  does  not  concur  that  a  low 
number  of  in-service  difficulty  reports 
indicates  that  the  FAA's  finding  of 
unsafe  condition  is  imfounded.  FedEx 
has  reported  that  its  average  cargo  load 
density  is  approximately  7.5  lbs.  per 
cubic  foot,  which  equates  to  an  average 
cargo  payload  of  approximately  3,300 
lbs.  per  container.  This  results  in  stress 
levels  that  on  average  would  be  similar 
to  those  of  a  passenger  727.  Therefore, 
it  is  not  expected  that  fatigue  cracks 
would  develop  in  only  11,008  total 
flight  cycles,  which  is  the  highest 
number  of  cycles  accumulated  (as  of 
August  27, 1998)  by  any  FedEx  727 
airplane  since  conversion  to  a  freighter 
configuration.  Ac  discussed  previously, 
the  unsafe  condition  addressed  in  these 
AD's  is  not  a  result  of  fatigue,  but  is  the 
result  of  the  existing  floor  structure  not 
being  able  to  support  the  allowable 
payloads  and  distributions  for  the 
critical  gust  conditions. 

Data  Showing  Floors  To  Be  Safe 

FedEx  states  that  the  NPRM  is 
inaccurate  in  stating  that  the  FAA 
design  review  team  was  unable  to  find 
any  data  which  showed  that  the  floors 
were  safe  for  the  heavier  (than  passenger 
loading)  freight  payloads.  FedEx  states 
that  the  FAA  has  received  and  accepted 


data  verifying  the  safety  of  the  floor 
structure.  FedEx  also  states  that  the 
FAA  has  failed  to  provide  "reasoned 
explanation"  for  not  approving  various 
documents. 

The  FAA  does  not  concur.  In 
performing  its  own  analysis,  the  FAA 
was  careful  to  use  only  methodologies 
that  were  commonly  employed  in 
industry.  One  of  the  ways  that  the 
reasonableness  of  the  FAA  analysis 
contained  in  the  Rules  Dockets  was 
checked  was  to  compare  the  results  with 
results  of  the  STC  holders'  analyses, 
where  possible.  In  this  case,  several 
analysis  documents  (Dee  Howard 
Reports  R90-2,  R90-^,  and  R90-6)  were 
used  by  FedEx  to  analyze  the  main  deck 
floor  beams  in  support  of  its  STC  for 
half-size  containers  (SA7447SW). 
However,  these  documents  do  not 
"verify  that  the  unreinforced  floor 
structure  of  the  main  cargo  deck  can 
safely  support  the  heavier  freighter 
payloads."  Also,  they  do  not  address  all 
of  the  critical  load  cases  or 
configurations,  nor  do  they  address  the 
effect  of  eg  shifts. 

Recognizing  these  limitations,  the 
FAA  used  FedEx's  methodology  to 
verify  that  the  FAA  analysis  yielded 
similar  results  for  a  similar  load  case.  In 
doing  this,  the  FAA  used  the  load  case 
which  placed  "down"  loads  on  the 
containers,  as  provided  in  FedEx's 
analysis,  as  its  analysis  did  not  contain 
an  "up"  load  case  (as  required  by  CAR 
part  4b  standards).  Using  the  applied 
loads  from  FedEx's  "down"  load  case, 
the  FAA  calculated  the  margins  of  safety 
for  the  floor  beams  using  the  FAA's 
documented  methodology.  The  results 
for  the  mid-span  of  the  floor  beam 
matched  very  closely  to  those 
documented  in  FedEx's  STC  analysis  for 
the  half-size  containers,  which  verifies 
that  the  FAA's  and  FedEx's  analytical 
methodologies  were  quite  similar  for  the 
same  load  case. 

However,  because  FedEx's  (Dee 
Howard)  documents  do  not  address  all 
the  critical  load  cases,  locations  on  the 
floor  beam,  or  configurations,  nor  do 
they  address  the  effects  of  eg  shifts,  they 
do  not  "verify  the  safety  of  the  floor 
structure." 

In  addition,  of  the  ten  documents 
related  to  the  floor  beam  analysis  testing 
that  FedEx  submitted  in  its  comments, 
three  documents  (Appendices  1,2,  and 
3)  describe  analytical  methodologies 
and  do  not  (and  are  not  intended  to) 
"show  the  floor  structure  can  safely 
support  the  heavier  payloads." 
Regarding  the  decompression 
methodology  document  submitted  in 
Appendix  3,  FedEx  acknowledged  at  the 
September  19, 1997,  meeting  that  it  had 
not  yet  revised  the  document  following 
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comments  received  from  the  FAA  at  a 
meeting  held  between  FedEx  and  the 
FAA  on  July  24. 1997. 

Three  other  documents  (Appendices 
4,  8.  and  9)  are  test  plans  or  results  that 
have  been  discussed  previously  and  also 
do  not  "show  the  floor  structure  can 
safely  support  the  heavier  pay  loads." 
The  two  external  loads  documents 
(Appendices  5  and  6)  have  been 
approved  by  the  FAA  prior  to  FedEx's 
comment  submittal  (FAA  letter  97- 
120S-534.  dated  August  21, 1997)  and 
are  considered  appropriate  as  a  starting 
point  for  an  analysis  of  the  floor 
structure.  However,  these  documents  by 
themselves  do  not  "verify  the  safety  of 
the  floor  structure." 

Appendix  12  includes  a  document 
containing  an  incomplete  analysis  of 
one  floor  beam,  a  test  report  which  was 
discussed  previously,  and  two 
videotapes  of  that  test,  none  of  which 
"verify  the  safety  of  the  floor  structure." 
Finally.  FedEx's  Document  ER  97-035  1/ 
R,  dated  July  20. 1997  (Appendix  7). 
which  was  approved  by  FedEx  on 
August  13, 1997.  had  not  been 
submitted  to  the  FAA  prior  to  its 
inclusion  in  FedEx's  comment 
submittal.  In  reviewing  this.document. 
the  FAA  has  determined  that  because 
the  area  addressed  is  shorter  than  an  88- 
inch  container,  this  document  alone 
does  not  substantiate  higher  container 
loads.  The  floor  imder  the  rest  of  the 
container  also  would  need  to  be 
substantiated  to  warrant  a  change  to  the 
AD  limits. 

The  FAA  does  not  concur  that  it  has 
received  and  accepted  data  verifying  the 
safety  of  the  floor  structure,  or  that  the 
FAA  design  review  team  was  in 
possession  of  any  data  which  showed 
that  the  floors  were  safe  for  the  heavier 
(than  passenger  loading]  freight 
payloads.  Finally,  the  FAA  does  not 
concur  that  it  has  failed  to  provide 
FedEx  with  a  "reasoned  explanation" 
for  not  approving  various  documents. 
FedEx  is  aware  of  the  current  status  of 
all  the  above  mentioned  documents. 

FedEx  also  states  that  a  Boeing  letter 
(Appendix  41)  indicated  that  the  floor 
beams  were  safe  for  a  passenger  to 
freighter  airplane  conversion  at 
(container)  weights  of  8,000  lbs.  The 
FAA  does  not  concur.  The  referenced 
letter  was  part  of  an  initial  budget  quote 
for  a  zero  fuel  weight  increase  that 
estimated  potential  weight  increases 
that  might  be  applicable  to  airplanes 
converted  from  passenger  to  freighter 
configurations.  Simplifying  assumptions 
were  used  by  Boeing  in  order  to  allow 
FedEx  to  quickly  establish,  as  a  rough 
approximation,  the  financial  feasibility 
of  converting  an  airplane.  Any 
necessary  changes  to  the  floor  beams  in 


estimating  the  weight  of  the  airplane 
following  conversion  were  not 
addressed. 

FedEx's  Finite  Element  Model 

FedEx  states  that  the  FAA  misused 
FedEx's  finite  element  model  (contained 
in  Engineering  Report  8504),  which 
identifies  negative  margins  of  safety  in 
the  fuselage  monocoque,  to  substantiate 
its  finding  of  unsafe  condition.  FedEx 
also  states  that  the  NPRM  was 
inaccurate  in  stating  that  the  report  was 
used  for  certification.  The  FAA  does  not 
concur.  The  FAA  did  not  use  FedEx's 
Engineering  Report  8504  to  validate  its 
analysis.  Rather,  as  discussed 
previously,  the  FAA  used  the  floor  beam 
analysis  dociunents  submitted  as  part  of 
the  substantiation  for  FedEx's  STC  for 
half-size  containers  (SA7447SW)  to 
validate  its  analysis.  The  NPRM  did 
state  that  the  original  STC  certification 
data  contained  documented  negative 
margins  of  safety.  The  FAA  does  not 
concur  that  this  statement  is  incorrect. 
At  the  meeting  held  September  19, 
1997.  FedEx  stated  that  the  document 
was  used  to  support  original  STC 
issuance,  and  that  no  other  document 
was  submitted. 

Critical  Loading  on  Floor  Beams 

FedEx  states  that,  contrary  to  a 
statement  in  the  NPRM,  the  FAA  has 
not  established  that  floor  beams  at  the 
forward  and  aft  edges  of  the  container 
are  more  critically  loaded.  In  its  August 
28, 1997,  submittal  to  Rules  Docket  No. 
97-NM-09-AD,  FedEx  cited  its  "on- 
aircraft"  test  as  proof  that  the  sidelocks 
are  more  critically  loaded.  FedEx 
appears  to  have  mistakenly  inferred  that 
this  statement  addresses  the 
effectiveness  of  FedEx's  sidelocks.  This 
inference  is  incorrect.  In  context,  this 
statement  simply  points  out  that,  for  the 
"up"  load  case,  "the  floor  beams  at  the 
forward  or  aft  edges  of  the  containers 
would  be  more  critically  loaded"  than 
the  floor  beams  under  the  center  of  the 
container.  The  reason  for  this  is  that  a 
full-size  container  is  restrained  against 
vertical  movement  by  the  container 
locks  attached  to  the  floor  beams  at 
container  edges  and  there  are  no 
container  locks  in  the  center  of  the 
container. 

Communications  With  FAA 

FedEx's  comments  included  a  number 
of  disagreements  with  dociunentation  of 
various  communications  prepared  by 
the  FAA  and  placed  in  Rules  Docket  No. 
97-NM-09-AD.  Because  these 
comments  do  not  relate  to  the  merits  of 
this  AD,  they  are  not  addressed  in  this 
final  rule.  However,  the  FAA  has 


provided  a  response  to  these  comments 
in  that  Rules  E>ocket. 

Interim  Limitations  Already  Observed 

One  commenter  states  that  the  interim 
operating  limitations  are  not  necessary 
because  the  commenter  does  not  know 
of  a  727  freighter  STC  that  allows 
operation  higher  than  350  knots 
indicated  airspeed  (KIAS)  and,  for 
practical  reasons.  727-200  airplanes 
almost  never  operate  at  weights  below 
100,000  lbs.  The  FAA  does  not  concur. 
While  many  of  the  afi^ected  airplanes  are 
subject  to  a  maximum  operational  speed 
limitation  of  approximately  350  KIAS. 
other  affected  airplanes  are  not  subject 
to  such  limitations  and  do  operate  at 
higher  speeds.  In  addition,  while 
operation  at  weights  below  100.000  lbs. 
is  not  likely  for  most  727-200  converted 
freighters,  such  operation  is  permitted 
and  may  occur.  Such  operation  is  even 
more  likely  for  the  lighter  weight  727- 
100.  which  also  is  subject  to  this  AD. 

Alternatives  to  Limitations  in  the  AD 

Several  commenters  asked  about 
alternatives  to  the  proposed  rule  and 
suggested  increased  inspections,  such  as 
those  in  other  AD's.  The  FAA  does  not 
concur.  The  unsafe  condition  identified 
in  the  AD  is  not  based  on  loads  imposed 
on  the  floor  structure  on  an  average 
flight  (i.e.,  fatigue-type  loading).  The 
unsafe  condition  is  caused  by  loads 
experienced  on  the  airplane  due  to  a 
large  gust  while  carrying  certain  cargo 
payloads  and  distributions.  In  this  case, 
a  floor  beam  failure  or  excessive 
deflection  would  likely  resuU  in  the  loss 
of  the  airplane.  Because  such  a  failure 
would  not  necessarily  be  preceded  by 
cracking,  inspections  of  the  airpleme 
would  not  prevent  the  failure.  The  only 
means  for  preventing  a  catastrophic 
event  is  to  limit  the  flight  operation  of 
the  airplane  and/or  the  container 
payloads. 

One  commenter  proposes  a  statistical 
approach  to  study  the  unsafe  condition 
by  requiring  certain  inspections  over  the 
next  year  while  imposing  certain 
operational  limitations.  The  FAA  does 
not  concur.  Because  the  unsafe 
condition  is  a  collapse  of  the  floor 
caused  by  large  gusts,  increased 
inspections  in  the  areas  of  concern  will 
not  serve  to  lessen  the  likelihood  of  loss 
of  the  airplane. 

One  commenter  proposes  that  the 
FAA  revise  the  proposed  AD  to  further 
limit  the  maximum  operational  speed  to 
280  KIAS  as  an  alternative  to  payload 
limitations.  The  FAA  does  not  concur 
with  the  commenter's  proposal  to 
reduce  the  maximum  operational  speed 
to  280  KIAS.  Red"cing  the  maximum 
operational  speed  levels  below  350 
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KIAS  does  reduce  the  gust  loads  on  the 
airplane.  However,  speed  restrictions 
below  350  KIAS  that  permit  safe 
operation  of  thfe  airplane  do  not  affect 
the  maneuver  loads,  which  at  these 
speeds  become  more  critical  than  the 
gust  loads. 

"Mode  B" 

One  commenter  requests  that,  for  the 
interim  limitations,  the  FAA  also  allows 
operation  at  "Mode  B"  [350  knots 
equivalent  airspeed  (K£AS)]  for  the 
maximum  ope^ting  airspeed  (Vmo). 
The  commenter  states  that  operations  at 
"Mode  B"  woi|ld  be  more  convenient 
than  the  350  KlAS  limitation  specified 
in  the  proposed  AD.  The  FAA  concurs. 
The  FAA  has  revised  the  interim 
limitations  of  the  final  rule  accordingly. 

Release  of  Proprietary  Data 

Several  comtienters  state  that  the 
FAA  must  diviilge  all  data  used  to  make 
its  finding  of  an  unsafe  condition  and 
dted  various  legal  cases. 

The  FAA  infers  that  commenters  are 
insisting  that  the  FAA  release  relevant 
proprietary  data  that  was  considered  by 
the  FAA  during  this  rulemaking.  The 
FAA  does  not  doncur  for  two  reasons. 
First,  the  Trada  Secret  Act  (18  U.S.C. 
1905)  prohibits  the  disclosure  of  such 
data,  and  this  prohibition  is  not 
overridden  by  <he  requirements  of  the 
Administrativ^  Procedure  Act  (APA). 
The  cases  citedj  by  the  commenters, 
while  generally  stating  that  agencies 
must  release  al|  information  on  which 
they  rely  during  rulemaking,  do  not 
address  the  prcuibition  against  the 
release  of  trade  secret  data. 

Because  AD'$  address  unsafe 
conditions  assqciated  with  aeronautical 
products,  the  F)i\A  routinely  evaluates 
proprietary  design  data  in  determining 
whether  AD's  are  necessary,  hi 
determining  wl^ether  such  material 
should  be  placed  in  the  Rules  Docket, 
the  FAA  applies  the  standards 
developed  under  the  Freedom  of 
Information  Act  (FOIA;  5  U.S.C.  552)  in 
the  apphcationjof  Exemption  4 
(§552(B)(4)1,  w)iich  protects  "trade 
secrets  and  commercial  or  financial 
information  ob^ined  from  a  person  and 
privileged  or  cdnfidential."  If  data  are 
determined  to  i^eet  those  standards, 
they  are  not  pl*:ed  in  the  Rules  Docket, 
but  are  retained  in  separate  files  that  are 
not  released  to  the  public.  Apart  fi-om 
violation  of  theiTrade  Secret  Act,  if  the 
FAA  were  to  release  such  data,  it  would 
be  much  more  difficult  for  the  FAA  to 
obtain  the  data  on  which  its  findings  of 
unsafe  conditions  are  necessarily  based. 

Second,  the  APA  generally  has  been 
interpreted  as  requiring  that  agencies 
provide  the  puMic  with  a  meaningful 


opportimity  to  comment  on  proposed 
rules.  In  this  rulemaking,  the  FAA  has 
fully  complied  with  this  requirement, 
even  without  releasing  trade  secret  data. 
In  developing  the  NPRM,  the  FAA  used 
proprietary  Boeing  loads  data  in  its 
analysis,  from  which  the  FAA  identified 
the  existence  of  the  unsafe  condition. 
Although  Boeing  has  not  consented  to 
releasing  these  data,  FedEx  has 
submitted  comparable  loads  data 
(discussed  previously  under  the 
heading,  "Extension  of  Interim 
Operational  Period")  which,  when  used 
in  the  FAA  analysis  (which  has  been 
placed  in  the  Rules  Dockets),  also 
demonstrate  the  existence  of  the  unsafe 
condition.  FedEx  did  consent  to  the 
release  of  these  data.  In  fact,  at  the  first 
public  meeting  on  February  18,  1998, 
the  FAA  used  these  data  in  its 
presentation  explaining  its  analysis.  The 
analysis  and  the  presentation  are  fully 
documented  in  the  Rules  Dockets,  and 
have  been  available  for  review  by 
commenters.  The  FAA  also  has 
referenced  other  proprietary  data,  which 
have  been  submitted  by  applicants 
seeking  approval  for  modifications  to 
correct  the  unsafe  condition,  as 
confirming  the  FAA's  analysis. 
Although  these  data  are  relevant  to  the 
rulemaking,  they  do  not  provide  the 
basis  for  the  FAA's  action,  and  their 
release  would  not  significantly  increase 
the  meaningfulness  of  the  public's 
opportunity  to  comment  on  the  FAA's 
proposal. 

Chie  commenter  requests  copies  of 
three  recently  updated  Boeing  computer 
programs  which  it  believes  were 
utilized  by  the  FAA  in  determining  the 
container  payload  limits  specified  in  the 
NPRM.  The  commenter  states  that  those 
programs  are  entitled:  (1)  "Vertical  Gust 
Load  Factors  "Gs;"  (2)  "727  Movement 
(sic)  of  Inertia  Model;"  and  (3) 
"Operating  Empty  Weight  Plus  Payload 
Distribution."  The  FAA  is  not  aware  of 
the  referenced  programs,  does  not  have 
them,  and  did  not  use  them  in  its 
analysis. 

Economic  Analysis 

Several  commenters  state  that  the 
FAA  underestimated  the  cost  to  modify 
the  airplane  floor  structure  into 
compliance  to  CAR  part  4b,  citing  a 
Pemco  estimate  of  $400,000,  as  opposed 
to  the  $100,000  estimate  contained  in 
the  NPRM.  Several  commenters  also 
state  that  the  FAA  had  underestimated 
(1)  the  loss  in  revenue  due  to  the 
reduced  allowable  payloads,  and  (2)  the 
amount  of  time  necessary  to  get  all 
airplanes  modified  due  to  the  short  120- 
day  interim  period,  a  lack  of  FAA- 
approved  fixes,  and  the  limited 
availability  of  facilities  to  install  the 


modifications  within  the  120-day  period 
proposed  by  the  NPRM. 

Tne  FAA  concurs.  The  FAA  used  data 
supplied  by  industry  to  conduct  its  cost 
and  regulatory  flexibility  analysis  used 
in  the  NPRM  and  has  considered  the 
data  supplied  by  commenters  during  the 
comment  period  to  conduct  the  cost  and 
regulatory  flexibility  analysis  used  for 
the  final  rule. 

Cost-Benefit  Analysis 

One  commenter  states  that  the  FAA 
must  undertake  a  thorough  cost-benefit 
analysis  and  economic  impact 
assessment  in  conjunction  with  its 
consideration  of  the  remedial  actions  at 
issue  in  this  rulemaking.  The 
commenter  states  that  the  FAA  has  thus 
far  failed  to  conduct  an  adequate  cost- 
benefit  analysis.  The  commenter  states 
that  a  cost-benefit  analysis  and 
economic  impact  assessment  are 
required  by  the  provisions  of  the 
Regulatory  Flexibility  Act. 

"The  FAA  does  not  concur.  As 
discussed  below  under  the  heading 
"Regulatory  Evaluation  Summary,"  the 
FAA  has  performed  an  extensive 
analysis  of  the  costs  and  benefits  of  this 
AD  and  has  fulfilled  the  requirements  of 
the  Regulatory  Flexibility  Act. 

Combi  Airplanes 

One  commenter  states  that  the  NPRM 
has  not  considered  those  operators  that 
operate  airplanes  in  a  combi  mode  (a 
combi  airplane  has  provisions  for 
passengers  and  cargo  on  the  main  deck 
in  separate  compartments).  The 
commenter  also  states  that  it  assumes 
that  the  load  restrictions  would  not 
apply  to  the  floor  structure  which  is 
used  to  carry  passengers  and  that  the 
original  manufacturer's  limitations  are 
applicable.  The  FAA  concurs.  Although 
the  commenter  is  correct  with  respect  to 
floor  structiu^  carrying  passengers, 
combi  airplanes  transporting  containers 
on  the  main  deck  must  be  in  compliance 
with  the  limitations  specified  in  this 
AD. 

Applicability  of  Proposal 

FedEx  points  out  that  the  wording  of 
the  appUcabiUty  in  the  AD  could  easily 
be  misconstrued  as  also  applying  to 
airplanes  manufactured  as  freighters  by 
the  original  equipment  manufacturer. 
The  FAA  concurs  and  has  revised  the 
applicability  of  the  final  rule  to  read 
"Model  727  series  airplanes  that  have 
been  converted  from  a  passenger  to  a 
cargo-carrying  ("freighter") 
configuration  in  accordance  with 
Supplemental  Type  Certificate 
SA1444SO,  SA1509SO,  SA1543SO, 
SA1896SO,  SA1740SO,  or  SA1667SO; 
certificated  in  any  category." 
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Other  Cargo  Lock  Devices 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  add  a 
paragraph  discussing  a  "special  load- 
alleviating  cargo  container  lock"  for 
which  the  commenter  has  applied  for  an 
STC  at  the  FAA,  Los  Angeles  AGO.  The 
commenter  reports  that  this  lock  will 
allow  for  the  carriage  of  16,000  lbs. 
rather  than  8,000  lbs.  in  two  adjacent 
containers,  as  specified  in  the  proposed 
AD,  but  to  be  conservative,  the 
commenter  requests  that  the  rule  allow 
12,000  lbs.  for  two  adjacent  containers 
for  the  interim  period.  EKiring  the 
reopened  comment  period,  this 
commenter  submitted  additional 
information  in  support  of  its  original 
comment. 

The  FAA  does  not  concur.  The 
information  submitted  is  not  sufficient 
to  substantiate  the  safety  of  the  airplane 
with  the  locks  installed.  This  lock  is  the 
subject  of  an  STC  application  and  is  not 
currently  FAA-approved.  Paragraphs  (f) 
and  (g)  of  the  AD  provide  for  approval 
of  alternative  methods  of  compliance  to 
address  potentially  alleviating  devices 
for  the  unsafe  condition.  The 
commenter  may  obtain  such  an 
approval  upon  submission  of  data 
substantiating  that  the  referenced  device 
provides  an  acceptable  level  of  safety. 
Therefore,  no  change  to  the  final  rule  is 
necessary. 

"Fine  Tune"  the  AD 

The  CAA  and  others  request  that  the 
AD  should  be  "fine  tuned"  after 
issuance,  as  new  data  become  available. 
The  FAA  does  not  concur  that  "fine 
tuning"  of  the  AD  is  necessary. 
Paragraphs  (f)  and  (g)  of  the  AD  allow 
for  approval  of  alternative  methods  of 
addressing  the  unsafe  condition  when 
substantiated  properly.  As  with  any  AD, 
if  new  information  indicates  that 
changes  to  the  AD  itself  are  needed,  the 
FAA  has  the  authority  to  revise  or 
supersede  this  AD. 

Request  for  Clarification 

One  commenter  requests  clarification 
of  the  procedures  that  will  be  used  to 
obtain  future  FAA  approvals  with 
respect  to  this  rulemaking  and  to  inform 
the  public  of  those  approvals. 

As  stated  in  the  final  rule,  all 
submissions  should  be  made  to  the 
Atlanta  AGO.  The  Transport  Airplane 
Directorate  has  established  a  tefun 
consisting  of  members  fi-om  several 
AGO's  to  review  all  requests  in 
accordance  with  paragraphs  (f)  and  (g) 
of  this  AD.  In  all  other  respects,  the 
process  for  approvals  under  this  AD  will 
be  similar  to  that  followed  for  all  AD's. 
For  example,  in  order  to  protect 


applicants'  proprietary  data,  the  FAA 
will  notify  only  the  applicant  for  an 
approval  of  the  FAA's  decision;  while 
the  FAA  will  disclose  whether 
approvals  have  been  granted,  requests 
for  approved  data  would  be  handled 
under  normal  FOIA  procedures. 

Other  Safety  Improvements 

One  commenter  states  that,  because 
this  AD  will  necessitate  large 
expenditures  and  does  not  address  an 
unsafe  condition,  requiring  compliance 
with  it  will  prevent  the  affected  airlines 
fi-om  adopting  other  less  costly  and 
more  effective  safety  enhancements, 
such  as  updating  flight  deck  equipment. 
The  FAA  does  not  concur.  As  discussed 
previously,  this  AD  addresses  a  serious 
unsafe  condition.  Although  correcting 
this  condition  may  be  expensive,  the 
FAA  has  determined  that  it  must  be 
corrected  to  ensure  an  acceptable  level 
of  safety. 

Petitions  for  Reconsideration 

In  addition  to  their  comments,  several 
commenters  also  filed  "Petitions  for 
Reconsideration"  in  accordance  with  14 
GFR  11.93.  Because  these  petitions  were 
filed  prematurely,  the  FAA  considered 
them  as  comments  to  the  Rules  Docket. 
However,  because  the  substance  of  the 
petitions  is  repetitious  of  the  more 
extensive  comments  submitted  by 
FedEx  and  others  discussed  above,  the 
petitions  are  not  discussed  separately  in 
this  final  rule. 

Explanation  of  Change  of  Aircraft 
Certification  Office  Contact 

The  FAA  has  changed  the  point  of 
contact  for  obtaining  further 
information,  for  obtaining  FAA  approval 
of  certain  actions,  and  for  submitting 
substantiating  data  and  analyses  in 
accordance  with  the  provisions  of  this 
AD,  due  to  relocation  of  certain  STC 
holders. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Participation  at  the  Public  Meeting  on 
the  Final  Rule 

Requests  fi-om  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  5  days  prior  to  the 
meeting.  Such  requests  should  be 


submitted  to  Mike  Zielinski  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  above,  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  vtdll  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
vkTitten  agenda.  The  FAj\  will  prepare 
an  agenda  of  s(>eakers  that  will  be 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Purpose  of  Public  Meeting 

Because  of  the  high  degree  of  public 
interest  in  this  AD,  the  FAA  has 
scheduled  a  public  meeting  to  discuss 
its  content  and  issues  relating  to 
compliance.  The  FAA's  objective  is  to 
ensure  that  all  affected  operators  and 
design  approval  holders  have  a  full 
understanding  of  the  issues  addressed 
in  the  AD  and  of  the  actions  necessary 
to  comply  with  it.  The  FAA  anticipates 
that,  following  this  meeting,  there  will 
continue  to  be  extensive  discussions 
between  the  affected  parties  and  the 
FAA  for  the  purpose  of  identifying  and 
implementing  the  most  timely  and  cost- 
effective  means  to  eliminate  the  unsafe 
condition  addressed  in  this  AD. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the  public 
meeting  should  be  aware  of  the 
following  procedures  that  have  been 
established  for  this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  Representatives  from  the  FAA  will 
conduct  the  public  meeting.  A  technical 
panel  of  FAA  experts  will  be  established 
to  discuss  information  presented  by 
participants. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group.  If  necessary,  the 
public  meeting  may  be  extended  to 
evenings  or  additional  riays.  If 
practicable,  the  meeting  may  be 
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accelerated  tol  enable  adjoununent  in 
less  than  the  time  scheduled. 

4.  Sign  and  oral  interpretation  can  be 
made  availabl|e  at  the  public  meeting,  as 
well  assistive  listening  device,  if 
requested  5  calendar  days  before  the 
meeting.         i 

5.  The  public  meeting  will  be 
recorded  by  a  icourt  reporter.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  repc^er  directly.  This 
information  Will  be  available  at  the 
meeting. 

6.  The  FAA  requests  that  persons 
participating  in  the  pubUc  meeting 
provide  10  copies  of  all  materials  to  be 
presented  for  Histribution  to  the  panel 
members;  oth#r  copies  may  be  provided 
to  the  audienqe  at  the  discretion  of  the 
participant. 

Regulatory  Evialuation  Summary 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govei^unent  and  the  States,  or 
on  the  distribiition  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  w^  Executive  Order  12612, 
it  is  determin^  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  conducted  a  Cost  Analysis 
and  Final  Regmlatory  Flexibility 
Analysis  to  determine  the  regulatory 
impacts  of  this  and  three  other  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  |727  passenger  airplanes 
that  have  been|  converted  to  cargo- 
carrying  configurations  under  10  STC's 
held  by  four  companies.  This  analysis  is 
included  in  th^  Rules  Docket  for  each 
AD.  The  FAA  has  determined  that 
approximately  6  727-100's  and  45  727- 
200 's  operated!  by  10  carriers  were 
converted  undbr  Pemco  STC's.  (There 
were  15  727's  for  which  the  FAA  could 
not  identify  the  STC  holder.  It  is 
possible  that  t)iese  airplanes  were  also 
converted  undjer  a  Pemco  STC.  Their 
costs  are  not  included  here.) 

Assuming  that  the  operators  of 
affected  airplanes  converted  under 
Pemco  STC's  Will  comply  with  the 
restricted  inteijim  operating  conditions 
set  forth  in  the!  AD,  the  FAA  estimates 
that  operators  yvill  not  lose  revenues 
during  the  28-iionth  interim  period 
after  the  effective  date  of  the  AD.  During 
the  interim  period,  these  airplanes  will 
be  limited  to  ajtotal  of  8,000  lbs.  per  pair 
of  adjacent  containers  (a  total  of  36,000 
to  48,000  lbs.,  pepending  on  the  number 
of  pallets)  because  none  of  the  Pemco- 
converted  727Tb  have  approved  side 
restraints.  Assiuning  typical  payloads 


ranging  from  34,835  lbs.  for  a  727-100 
with  nine  pallets  to  47,820  lbs.  for  a 
727-200  with  12  pallets,  none  of  the 
operators  of  Pemco-converted  airplanes 
will  lose  revenues  during  this  interim 
period. 

The  Cost  Analysis  and  Final 
Regulatory  Flexibility  Analysis, 
completed  by  the  FAA  and  included  in 
the  Rules  Dockets,  estimates  that 
affected  airplemes  can  be  modified  at  a 
cost  of  $385,000  per  airplane  to  carry 
the  maximum  payloads  currently 
allowed,  or  a  total  of  $19.6  million  for 
the  51  Pemco  727's.  The  FAA  expects 
that  operators  will  modify  their 
airplanes  during  the  28-month  interim 
period,  scheduling  the  modifications  to 
coincide  with  periodic  maintenance.  A 
modification  will  require  that  the 
airplane  be  removed  from  service  for  a 
period  of  17  days;  the  FAA 
conservatively  estimates  that  scheduling 
a  modification  during  periodic 
maintenance  will  reduce  the  net  time 
out  of  service  by  two  days.  The  FAA 
estimates  the  lost  revenue  during  this 
15-day  period  will  be  $14,829  per  727- 
100  and  $23,405  per  727-200.  The  total 
down-time  lost  revenue  for  the  10 
operators  will  be  $17.1  million.  This 
estimate  conservatively  assumes  that 
cargo  is  not  shifted  bom  airplanes  being 
modified  to  other  airplanes.  Such  cargo 
shifting  is  typical  industry  practice  and 
would  reduce  the  costs  attributable  to 
lost  revenues.  Incremental  fuel  costs  to 
carry  the  additional  weight  of  the  floor 
modification  will  be  $211,000  over  the 
28-month  period,  as  airplanes  are 
modified.  When  all  Pemco  727's  are 
modified,  additional  fuel  costs  will  be 
about  $15,000  per  month. 

The  total  cost,  therefore,  to  modify  the 
fleet  of  affected  727's  that  were 
originally  modified  to  the  Pemco  STC's, 
including  lost  revenues  while  the 
airplanes  are  out  of  service  plus  the 
modification  cost,  is  $37.0  million,  or 
$33.8  million  discounted  at  seven 
percent. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  was 
enacted  by  Congress  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
goverrunent  regulations.  The  RFA 
requires  a  Regulatory  Flexibihty 
Analysis  if  a  rule  would  have  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  purpose  of  this  analysis  is  to  ensure 
that  the  agency  has  considered  all 
reasonable  regulatory  alternatives  that 
will  minimize  the  rule's  economic 
burdens  for  affected  small  entities. 


while  achieving  its  safety  objectives. 
Under  section  63(b)  of  the  RFA.  the 
analysis  must  address: 

1.  Reasons  why  the  agency  is 
promulgating  the  rule; 

2.  The  objectives  and  legal  basis  for 
the  rule; 

3.  The  kind  and  number  of  small 
entities  to  which  the  rule  will  apply; 

4.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule;  and 

5.  All  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule.  These  elements  of  the  RFA  are 
addressed  below: 

A.  Reasons  Why  the  Agency  is 
Promulgating  the  Rule 

The  FAA  has  determined  that 
unreinforced  floor  structiu^  of  the  main 
cargo  deck  of  converted  727's  is  not 
strong  enough  to  enable  the  airplane  to 
safely  carry  the  maximum  payload  that 
is  currently  allowed  in  this  area.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 

B.  Statement  of  Objective  and  Legal 
Basis 

Under  the  United  States  Code 
(U.S.C),  the  FAA  Administrator  is 
required  to  consider  the  following 
matter,  among  others,  as  being  in  the 
public  interest:  assigning,  maintaining, 
and  enhancing  safety  and  security  as  the 
highest  priorities  in  air  commerce.  (See 
49  U.S.C.  §44101(d).l  Accordingly,  this 
AD  amends  Title  14  of  the  CFR's  to 
require  operators  of  Boeing  727 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration  to  comply 
with  certain  payload  limitations, 
substantiate  data  showing  other 
acceptable  limits,  or  show  an  alternative 
method  of  compHance  (AMOC). 

C.  Regulatory  Flexibility  Determination 

Under  the  RFA,  the  FAA  must 
determine  whether  or  not  a  rule 
significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typically  based  on 
small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  entities  affected  by  this 
rule  are  those  10  carriers  operating  the 
51  U.S.-registered  converted  Boeing  727 
airplemes  that  haye  been  converted 
under  Pemco's  S'TC's.  Many  of  these 
carriers  may  be  small.  Therefore,  the 
FAA  has  prepared  an  analysis  of  cost 
impacts  and  has  examined  possible 
regulatory  alternatives. 
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D.  Projected  Reporting,  Recordkeeping, 
and  CHher  Compliance  Requirements 

With  two  minor  exceptions,  the  rule 
will  not  mandate  additional  reporting  or 
recordkeeping.  First,  there  will  be  a 
negligible  one-time  cost  to  operators  to 
revise  their  AFM's  and  Supplements. 
Second,  operators  will  be  required  to 
keep  records  of  the  modifications  to 
their  airplanes.  This  requirement  is 
common  to  all  maintenance,  preventive 
maintenance,  and  alterations  under 
§91.417,  Maintenance  records. 

E.  Overlapping,  Duplicative,  or 
Conflicting  Federal  Rules 

The  rule  will  not  overlap,  duplicate, 
or  conflict  with  existing  Federal  rules. 

F.  Analysis  of  Alternatives 

This  AD  will  impose  a  financial 
requirement  on  small  entities  that 
operate  727's  that  were  converted  under 
Pemco  STC's.  The  FAA  examined 
potential  alternatives  to  the  AD's 
requirements  to  minimize  the  rule's 
economic  burden  for  small  entities 
while  achieving  its  safety  objectives. 
The  alternatives  are: 

•  Exclude  small  entities; 

•  Extend  the  compliance  deadline  for 
small  entities;  and 

•  Establish  higher  payload  limits  for 
small  entities. 

The  FAA  has  determined  that  the 
option  to  exclude  small  entities  from  the 
requirements  of  the  rule  is  not  justified. 
The  unsafe  condition  that  exists  on  an 
afi^ected  727  operated  by  a  small  entity 
is  as  potentially  catastrophic  as  that  on 
an  afi^ected  727  operated  by  a  large 
entity.  In  fact,  the  average  pay  loads 
carried  by  small  entities  may  exceed  the 
average  payloads  carried  by  large 
operators,  resulting  in  a  higher 
probability  of  a  catastrophic  ev«it. 

The  FAA  also  considered  options  to 
extend  the  compliance  period  for  small 
operators.  The  proposed  rule 
established  a  final  compliance  date  of 
120  days  after  the  effective  date  of  the 
rule.  During  this  120-day  period, 
operators  could  comply  with  interim 
operating  conditions  that  would  enable 
them  to  carry  higher  payloads  than 
those  permitted  after  that  interim 
period.  When  the  proposed  rule  was 
published,  the  FAA  had  information 
that  indicated  that  a  portion  of  the 
engineering  data  from  an  FAA-approved 
STC  for  a  floor  modification  that  could 
be  used  as  an  AMOC  would  be  available 
within  a  few  months  of  the  proposed 
rule's  publication.  In  addition,  the  FAA 
estimated  that  operators  would  be  able 
to  modify  their  airplanes  within  the 
120-day  interim  period. 


Hamilton  Aviation  has  received 
letters  of-approval  for  work  towards 
obtaining  an  STC  for  strengthening  the 
floor  beams  aft  of  Station  700  and 
expects  to  be  able  to  submit  additional 
data  in  the  Fall  of  1998  that  will  provide 
the  basis  for  an  STC  for  the  entire  floor. 
Pemco  World  Air  Services  expects  to  be 
able  to  use  Hamilton's  engineering  tools 
to  modify  the  floors  of  the  727's  it  has 
converted.  The  FAA  is  confident, 
therefore,  that  there  will  be  AMOC's  for 
operators  of  all  affected  airplanes  when 
this  final  rule  is  published. 

Several  commenters  to  the  Rules 
Dockets  for  the  proposed  AD's  rejected 
the  FAA's  claim  that  their  airplanes 
could  be  modified  within  the  120-day 
interim  period.  Their  arguments  were 
based  on  the  unavailability  of  an 
approved  STC  that  could  be  used  as  an 
AMOC  (or,  at  that  time,  even  letters  of 
approval  toward  an  STC).  Operators  also 
stated  that  modification  of  all  244  U.S.- 
registered  airplanes  would  be 
impossible  within  a  120-day  time  fi^me. 

"rhe  FAA  agrees  120  days  is 
unrealistic  and  would  have  severe 
economic  consequences  because 
operators  would  be  required  to  reduce 
their  payloads  substantially  at  the  end 
of  the  interim  period.  In  the  final  rule, 
therefore,  the  FAA  extends  the  interim 
period  to  28  months.  This  will  permit 
operators  time  to  modify  their  airplanes 
during  regularly  scheduled 
maintenance,  minimizing  down  time 
and  associated  lost  revenues.  This 
change  will  be  especially  beneficial  to 
small  entities  that  may  find  it  difficult 
to  find  alternative  means  of  carrying 
cargo. 

Finally,  the  FAA  rejects  the 
compliance  alternative  that  would 
reduce  payloads  from  those  currently 
required  but  would  estabUsh  higher 
payload  limits  than  those  for  larger 
entities.  This  alternative  is  unacceptable 
because  the  unsafe  condition  is 
dependent  on  the  size  of  the  payload, 
not  the  size  of  the  entity.  The  FAA 
cannot  permit  a  small  entity  to  operate 
under  an  unsafe  condition. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 


officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  AD  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-26-21    Boeing:  Amendment  39-10964. 
Docket  97-NM-81-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter")  configuration  in 
accordance  with  Supplemental  Type 
Certificate  SA1444SO,  SA1509SO. 
SA1543SO,  SA1896SO.  SA1740SO,  or 
SA1667SO;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tl^at  the  performance 
of  the  requirements  of  tl.ls  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  meth^  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  fiodification,  alteration,  or 
repair  on  the  uniafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated.,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Ffequired  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  payload  limitations  specified 
in  this  AD  are  iniaddition  to  payload 
limitations  that  dre  otherwise  applicable  and 
do  not  allow  for  increases  in  payloads 
beyond  those  specified  in  such  limitations. 

To  prevent  stnictural  failure  of  the  floor 
beams  of  the  maiti  cargo  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  pi  ovided  in  paragraphs  (b) 
and  (c)  of  this  Ap.  within  90  days  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  daragraph  (a)(1)  or  (a)(2)  of 
this  AD,  as  appliaable. 

(1)  For  airplanas  that  transport  containers 
or  pallets  that  hate  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3  BIO  Size  Codes  "A."  "B," 
"C."  "D,"  or  "E,"  containers:  Revise  the 
Limitations  Secti(  in  of  all  FAA-approved 
Airplane  Flight  \  anuals  (AFM)  and  AFM 
Supplements,  anc  the  Limitations  Section  of 
all  FAA-approveq  Airplane  Weight  and 
Balance  Supplements  to  include  the 
following  information.  This  may  be 
accomplished  by  Inserting  a  copy  of  this  AD 
in  all  AFM's,  AFM  Supplements,  and  Weight 
and  Balance  Supp  lements. 

"LIMITATIONS 

All  containers  wit  i  one  door  must  be 
oriented  with  the  door  side  of  the 
container  facing  forward,  except  the  door 
of  the  first  co»tainer  aft  of  the  cargo 
barrier  may  fajce  aft. 

The  location  of  thl  horizontal  center  of 
gravity  for  thd  total  payload  within  each 
container  or  pallet  shall  not  vary  more 
than  10  perceiit  (8.8  inches)  from  the 
geometric  center  of  the  base  of  the 
container  or  pellet  for  the  forward  and 
aft  direction,  and  10  percent  of  the  width 
from  the  geonietric  center  of  the  base  of 
the  container  or  pallet  for  the  left  or  right 
direction." 


"PAYLOAD  UMITATIONS 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with 
National  Aerospace  Standard  (NAS) 
3610  Size  Code  "A"  (88  by  125  inches), 
"B"  (88  by  108  inches),  or  "C"  (88  by 
118  inches): 

Do  not  exceed  a  total  weight  of  3.000  pounds 
per  container  or  pallet  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the 
side  cargo  door.  In  the  side  cargo  door 
area,  for  all  containers  or  pallets 
completely  or  partially  located  between 
Body  Station  440  and  Body  Station  660. 
those  containers  or  pallets  are  restricted 
to  a  maximum  payload  of  2,700  pounds 
per  container  or  pallet.  The  3.000  and 
2.700  pound  payload  limits  include  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load 
applied  to  the  bottom  of  the  floor  beams 
of  the  main  cargo  deck  for  the  same  body 
station  location  as  the  container  or  pallet 
on  the  main  cargo  deck. 

For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS 
3610  Size  Code  "D"  (88  by  54  inches)  or 
"E"  (88  by  53  inches)  containers: 
Do  not  exceed  a  total  weight  of  1.500  pounds 
per  container  or  pallet  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the 
side  cargo  door.  In  the  side  cargo  door 
area,  for  all  containers  or  pallets 
completely  or  partially  located  between 
Body  Station  440  and  Body  Station  660. 
those  containers  or  pallets  are  restricted 
to  a  maximum  payload  of  1,350  pounds 
per  container  or  pallet.  The  1.500  and 
1.350  pound  payload  limits  include  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load 
applied  to  the  bottom  of  the  floor  beams 
of  the  main  cargo  deck  for  the  same  body 
station  location  as  the  container  or  pallet 
on  the  main  cargo  deck." 
(2)  For  airplanes  on  which  any  other 
containers  or  pallets  are  transported:  Revise 
the  Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  Uie 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch.  ANM- 
113,  FAA,  Transport  Airplane  Directorate. 

Note  3:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  For  airplanes  that  ARE  equipped  with 
side  vertical  cargo  conUiner  restraints  that 
have  been  approved  by  the  Manager. 
Standardization  Branch,  ANM-113:  As  an 
optional  alternative  to  compliance  with 
paragraph  (a)  of  this  AD.  within  90  days  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  as  applicable.  This  alternative  may 
be  used  only  during  the  period  ending  28 
months  after  the  effective  date  of  this  AD. 


Note  4:  To  be  eligible  for  compliance  with 
this  paragraph,  the  side  vertical  cargo 
container  restraints  must  be  approved  by  the 
Manager.  Standardization  Branch.  ANM-113, 
regardless  of  whether  they  have  been 
previously  FAA  approved. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Codes  "A," 
"B."  "C."  "D."  or  "E."  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's.  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"LIMITATIONS 

Maximum  Operating  Airspeed  of  Vmo  equals 
350  knots  indicated  airspeed  (KIAS),  or 
Mode  "B"  (350  knots  equivalent  airspeed 
(KEAS)l. 

Minimum  operating  weight;  100,000  pounds. 

All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the 
container  facing  forward,  except  the  door 
of  the  first  container  aft  of  the  cargo 
barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  10 
percent  (8.8  inches)  from  the  geometric 
center  of  the  base  of  the  container  for  the 
forward  and  aft  direction  and  10  percent 
of  the  width  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or 
right  direction." 

"PAYLOAD  LIMITATIONS 

For  airplanes  that  transport  containers  or 
pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Code  "A"  (88  by 
125  inches).  "B"  (88  by  108  inches),  or  "C" 
(88  by  118  inches): 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950.  do  not  exceed 
a  total  weight  of  9.600  pounds  for  any 
two  adjacent  containers  or  pallets  and  a 
total  weight  of  8.000  pounds  for  any 
single  container  or  pallet. 
For  those  containers  or  pallets  which  are 
completely  or  partially  located  within 
Body  Sution  740  to  Body  Station  950 
(the  region  of  the  wing  box  end  main 
landing  gear  wheel  well):  Do  not  exceed 
a  total  weight  of  12.000  pounds  for  any 
two  adjacent  containers  or  pallets  and  a 
total  weight  of  8,000  pounds  for  any 
single  container  or  jwllet. 
These  container  payload  limits  include  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load 
applied  to  the  bottom  of  the  floor  beams 
of  the  main  cargo  deck  for  the  same  body 
station  location  as  the  container  or  pallet 
on  the  main  cargo  deck;  and 
For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 
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Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed 
a  total  weight  of  4,800  pounds  for  any 
two  adjacent  (in  the  forward  and  aft 
direction)  containers  or  pallets  and  a 
total  weight  of  4,000  pounds  for  any 
single  container  or  pallet. 

For  those  containers  or  pallets  which  are 
completely  or  partially  contained  within 
.    Body  Station  740  to  Body  Station  950 
(the  region  of  the  wing  box  and  main 
landing  gear  wheel  well):  Do  not  exceed 
a  total  weight  of  6,000  pounds  for  any 
two  adjacent  (in  the  forward  and  aft 
direction)  containers  or  pallets  and  a 
total  weight  of  4,000  pounds  for  any 
single  container  or  pallet. 

These  payload  limits  include  the  payload  in 
the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of 
the  floor  beams  of  the  main  cargo  deck 
for  the  same  body  station  location  as  the 
container  or  pallet  on  the  main  cargo 
deck." 

(2)  For  airplanes  on  which  pallets  or 
containers  other  than  those  specified  in 
paragraph  (b)(1)  of  this  AD,  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113. 

Note  5:  The  weight  restrictions  to  be 
approved  under  paragraph  (b)(2)  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (b)(1)  of  this  AD. 

(c)  For  airplanes  that  are  NOT  equipped 
with  side  vertical  cargo  container  restraints 
that  have  been  approved  by  the  Manager, 
Standardization  Branch,  ANM-113:  As  an 
optional  alternative  to  compliance  with 
paragraph  (a)  of  this  AD,  within  90  days  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (c)(1)  or  (c)(2)  of 
this  AD,  as  applicable.  This  alternative  may 
be  used  only  during  the  period  ending  28 
months  after  the  effective  date  of  this  AD. 

(1)  For  airplanes  on  which  containers 
complying  with  NAS  3610  Size  Codes  "A," 
"B,"  "C."  "D,"  or  "E."  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"LIMITATIONS 

Maximum  Operating  Airspeed  of  Vmo  equals 
350  knots  indicated  airspeed  (iGAS),  or 
Mode  "B"  (350  knots  equivalent  airspeed 
(KEAS)]. 

Minimum  operating  weight:  100,000  pounds. 


All  containers  with  one  door  must  be 
oriented  with  the  door  side  of  the 
container  facing  forward,  except  the  door 
of  the  first  container  aft  of  the  cargo 
barrier  may  face  aft. 

The  location  of  the  horizontal  center  of 

gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  10 
percent  (8.8  inches)  from  the  geometric 
center  of  the  base  of  the  container  for  the 
forward  and  aft  direction  and  10  percent 
of  the  width  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or 
right  direction." 

"PAYLOAD  UMTTATIONS 

For  airplanes  that  transport  containers  or 
pallets  that  have  been  manufactured  in 
accordance  with  National  Aerospace 
Standard  (NAS)  3610  Size  Code  "A"  (88  by 
125  inches),  "B"  (88  by  108  inches),  or  "C" 
(88  by  118  inches): 

Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed 
a  total  weight  of  8,000  pounds  for  any 
two  adjacent  containers  or  pallets  and  a 
total  weight  of  8,000  pounds  for  any 
single  container  or  pallet. 
For  those  cargo  pallets  which  are  completely 
or  partially  contained  within  Body 
Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  ^nd  main  landing 
gear  wheel  well):  Do  not  exceed  a  total 
weight  of  12,000  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  8,000  pounds  for  any  single 
container  or  pallet. 
These  payload  limits  include  the  payload  in 
the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of 
the  floor  beams  of  the  main  cargo  deck 
for  the  same  body  station  location  as  the 
container  or  pallet  on  the  main  cargo 
deck. 
For  containers  or  pallets  that  have  been 
manufactured  in  accordance  with  NAS  3610 
Size  Code  "D"  (88  by  54  inches)  or  "E"  (88 
by  53  inches)  containers: 
Except  as  provided  below  for  Body  Station 
740  to  Body  Station  950,  do  not  exceed 
a  total  weight  of  4,000  pounds  for  any 
two  adjacent  (in  the  forward  and  aft 
direction)  containers  or  pallets  and  a 
total  weight  of  4,000  pounds  for  any 
single  container  or  pallet. 
For  those  cargo  pallets  which  are  completely 
or  partially  contained  within  Body 
Station  740  to  Body  Station  950  (the 
region  of  the  wing  box  and  main  landing 
gear  wheel  well):  Do  not  exceed  a  total 
weight  of  6,000  pounds  for  any  two 
adjacent  containers  or  pallets  and  a  total 
weight  of  4,000  pounds  for  any  single 
container  or  pallet. 
These  payload  limits  include  the  payload  in 
the  lower  lobe  cargo  compartments  and 
any  other  load  applied  to  the  bottom  of 
the  floor  beams  of  the  main  cargo  deck 
for  the  same  body  station  location  as  the 
container  or  pallet  on  the  main  cargo 
deck." 
(2)  For  airplanes  on  which  pallets  or 
containers  other  than  those  specified  in 


paragraph  (c)(1)  of  this  AD,  are  transported: 
Revise  the  Limitations  Section  of  all  FAA- 
approved  AFM's  and  AFM  Supplements,  and 
the  Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113. 

Note  6:  The  weight  restrictions  to  be 
approved  under  paragraph  (c)(2]  will  be 
consistent  with  the  limitations  specified  in 
paragraph  (c)(1)  of  this  AD. 

(d)  For  airplanes  complying  with 
paragraph  (b)  or  (c)  of  this  AD,  within  28 
months  after  the  effective  date  of  this  AD, 
accomplish  the  requirements  of  paragraph  (a) 
of  this  AD. 

(e)  For  airplanes  that  operate  under  the  350 
KIAS  limitations  specified  in  paragraph  (b)  or 
(c)  of  this  AD:  A  maximum  operating 
airspeed  limitation  placard  must  be  installed 
adjacent  to  the  airspeed  indicator  and  in  full 
view  of  both  pilots.  This  placard  must  state: 
"Limit  Vmo  to  350  KLAS." 

(f)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b),  (c),  (d).  and  (e)  of  this  AD: 
An  applicant  may  propose  to  modify  the 
floor  structure  or  propose  differing  payloads 
and  other  limits  by  submitting  substantiating 
data  and  analyses  to  the  Manager,  Denver 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate,  26805  E.  68th 
Avenue,  Room  214.  Denver,  Colorado  80249. 
The  Manager  of  the  Denver  ACO  will 
coordinate  the  review  of  the  submittal  with 
the  Manager  of  the  Standardization  Branch, 
ANM-113,  in  accordance  with  the 
procedures  of  paragraph  (g)  of  this  AD.  If  the 
FAA  determines  that  the  proposal  is  in 
compliance  with  the  requirements  of  Civil 
Air  Regulations  (CAR)  part  4b  and  is 
applicable  to  the  speciBc  airplane  being 
analyzed  and  approves  the  proposed  limits, 
prior  to  flight  under  these  new  limits,  the 
operator  must  revise  the  Limitations  Section 
of  all  FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Denver  ACO,  who 
will  coordinate  the  approval  with  the 
Manager  of  the  Standardization  Branch, 
ANM-113. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 
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(h)  Special  flight  permits  may  be  issued  in 
accordance  w]th  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21il99)  to  operate  the  airplane  to 
a  location  wh^re  the  requirements  of  this  AD 
can  be  accomolished. 

(i)  This  ametidment  becomes  effective  on 
February  16, 1^99. 

Issued  in  Renton,  Washington,  on 
December  16. 1998. 
Ronald  T.  Wo|nar, 

Manager,  Trai^port  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  9ft-447  Filed  1-11-99;  8:45  am] 
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DEPARTMEMr  OF  TRANSPORTATION 
Federal  Aviatfon  Administration 

14  CFR  Part  93 

[Doctot  No.  FAA-199»-4971;  Notic*  No.  9»- 
201 

RIN  2120-AQ50 

High  Density  ^Irports;  Allocation  of 
Slots 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notic4  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  to 
amend  the  reoulations  governing  takeoff 
and  landing  slots  and  slot  allocation 
procedures  at  certain  High  Density 
Traffic  Airports.  As  a  result  of  the 
"Open  Transborder"  Agreement 
between  the  Qovemment  of  the  United 
States  and  Government  of  Canada,  this 
proposed  rule  is  necessary  to  codify  the 
provisions  of  the  bilateral  agreement 
and  ensure  copsistency  between  FAA 
regulations  governing  slots  and  the 
bilateral  agreement. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1999. 
ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1 999-4971.  400 
Seventh  Street,  SW,  Room  Plaza  401, 
Washington.  OC  20590.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@£aa.dot.gov.  Comments  may  be 
filed  and/or  examined  in  Room  Plaza 
401  between  l|0  a.m.  and  5  p.m. 
weekdays  except  Federal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  D.  Fetir,  Airspace  and  Air 
Traffic  Law  Bianch,  Regulations 
Division,  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence*  Avenue,  SW., 
Washington,  I|C  20591;  telephone  (202) 
267-3073. 
SUPPLEMENTARY  INFORMATION: 

Comments  Incited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  isuch  written  data,  views, 
or  arguments  ^s  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federaUsm,  or 
economic  imp  act  that  may  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  pijesented  are  particularly 
helpful  in  dev  eloping  reasoned 


regulatory  decisions.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  above  specified  address.  All 
communications  and  a  report 
simunarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receivine  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  all  comments  made  on  or 
before  the  closing  date  for  comments 
dnd  the  proposal  may  be  changed  in 
Ught  of  the  comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No.  FAA- 
1999-4971."  When  the  comment  is 
received  by  the  FAA,  the  postcard  will 
be  dated,  time  stamped,  and  retiuned  to 
the  commenter. 

AvailablityofNPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calUng  (202)  267-9677. 
Conunimications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maiUng 
list  for  future  FAA  NPRMs  should 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
application  procedures. 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone  703-321-3339)  or  the 
Federal  Re^ster's  electronic  bulletin 
board  service  (telephone  202-512- 
1661).  Internet  users  may  read  the 
FAA's  web  page  at  http://www.faa.gov 
or  the  Federal  Register's  web  page  at 

http://www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
dociunents. 

Background 

The  FAA  has  broad  authority  under 
Title  49  of  the  United  States  Code 
(U.S.C),  Subtitle  VII.  to  regulate  and 
control  the  use  of  navigable  airspace  of 
the  United  States.  Under  49  U.S.C. 
40103,  the  agency  is  authorized  to 
develop  plans  for  and  to  formulate 
policy  with  respect  to  the  use  of 
navigable  airspace  and  to  assign  by  rule, 
regulation,  or  order  the  use  of  navigable 
airspace  under  such  terms,  conditions, 


and  limitations  as  may  be  deemed 
necessary  in  order  to  ensure  the  safety 
of  aircraft  and  the  efficient  utilization  of 
the  navigable  airspace.  Also,  imder 
section  40103,  the  agency  is  further 
authorized  and  directed  to  prescribe  air 
traffic  rules  and  regulations  governing 
the  efficient  utilization  of  the  navigable 
airspace. 

Tne  High  Density  Traffic  Airports 
Rule,  or  "High  Density  Rule,"  14  CFR 
part  93,  subpart  K.  was  promulgated  in 
1968  to  reduce  delays  at  five  congested 
airports:  JFK  International  Airport, 
LaGuardia  Airport.  O'Hare  International 
Airport,  Ronald  Reagan  National 
Airport,  and  Newark  International 
Airport  (33  FR  17896;  December  3. 
1968).  The  regulation  limits  the  number 
of  instrument  ffight  rule  (IFR) 
operations  at  each  airport,  by  hoiir  or 
half  hour,  during  certain  hours  of  the 
day.  It  provides  for  the  allocation  to 
carriers  of  operational  authority,  in  the 
form  of  a  "slot"  for  each  IFR  landing  or 
takeoff  during  a  specific  30-  or  60- 
minute  period.  The  restrictions  were 
Ufted  at  Newark  in  the  early  1970's. 

On  IDecember  16, 1985,  the 
Department  of  Transportation 
(Department)  promulgated  the  "buy/ 
sell"  rule,  a  comprehensive  set  of 
regulations  that  provide  for  the 
allocation  and  transfer  of  air  carrier  and 
commuter  slots  (50  FR  52180;  December 
20, 1985).  The  two  primary  featiues  of 
this  rule  were,  first,  that  initial 
allocation  would  be  accomplished  by 
"grandfathering"  existing  slots  to  the 
carriers  that  currently  held  them,  and 
second,  that  a  relatively  uiuestricted 
aftermarket  in  slots  would  be  permitted. 
As  a  result,  effective  April  1, 1986  slots 
used  for  domestic  operations  could  be 
brought  and  sold  by  any  party. 

The  FAA  allocates  slots  designated  for 
international  use  by  U.S.  and  foreign- 
flag  carriers  imder  procedures  different 
from  those  that  apply  to  the  allocation 
of  slots  designated  as  domestic.  Under 
14  CFR  section  93.217,  international 
slots  are  allocated  at  Kennedy  and 
O'Hare  twice  a  year  for  the  summer  and 
winter  scheduling  seasons. 

In  promulgating  the  "buy/sell"  rule, 
the  Department  determined  that,  as  a 
matter  of  international  aviation  policy, 
the  allocation  of  new  slots  to 
international  carriers  as  Kennedy  and 
O'Hare  Airports  would  be  made  by  the 
FAA  based  on  requests  from  foreign  and 
U.S.  operators  conducting  international 
operations  (50  FR  52187;  December  20, 
1985). 

O'Hare  is  unique  in  that  domestic 
slots  are  withdrawn  to  accommodate 
requests  for  international  operations 
during  each  summer  and  winter  season. 
14  CFR  section  93.217(a)(6)  specifically 
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provides  that  the  FAA  must  allocate  a 
slot  for  an  international  operation  at 
O'Hare  upon  request.  If  there  is  not  an 
available  slot  within  60  minutes  of 
requested  time,  a  slot  would  be 
withdrawn  from  a  domestic  carrier  to 
fill  that  request.  At  LaGuardia,  section 
93.217(a)(7)  provides  that  additional 
slots  will  be  allocated  for  international 
operation  if  required  by  bilateral 
agreement.  At  Kennedy,  section 
93.217(a)(8)  provides  that  domestic  slots 
will  be  withdrawn  for  international 
operations  only  if  required  by 
international  obligations. 

At  the  time  of  the  "buy/sell"  rule,  the 
Department  concluded  that  since  certain 
slots  used  for  international  operations 
are  specially  treated  within  Subpart  S, 
it  is  important  that  the  Department  be 
aware  of  which  slots  are  being  used  for 
those  operations.  Therefore,  U.S. 
carriers  were  required  to  submit  to  the 
FAA  in  writing,  the  slots  that  were  used 
for  international  operations  as  of 
December  16, 1985.  These  slots  were 
then  designated  by  the  FAA  as 
international  slots. 

International  slots  may  not  be  bought, 
sold,  leased,  or  otherwise  transferred, 
except  such  slots  may  be  traded  to 
another  slot  holder  on  a  one-for-one- 
basis  at  the  same  airport.  Fiuihermore, 
if  a  carrier  does  not  use  an  international 
slot  for  more  than  a  two- week  period, 
the  slot  must  be  returned  to  the  FAA. 
International  slots  may  only  be  used  for 
international  service. 

However,  FAA  regulations  permit  the 
use  of  domestic  slots  for  either 
international  or  domestic  service. 
Regardless  of  the  type  of  service,  i.e., 
domestic  or  international,  the  minimum 
slot  usage  requirement  and  withdrawal 
procedures  apply  to  a  slot  designated  as 
domestic.  FAA  regulations  governing 
slots  provide  for  lotteries  of  domestic 
slots  in  certain  circxmistances.  These 
regulations  also  permit  only  U.S. 
carriers  to  participate  in  lotteries  for 
domestic  slots.  International  slots  are 
not  allocated  by  the  lottery  mechanism. 

U.S.-Canada  Bilateral  Agreement 

On  February  24, 1995,  the 
Government  of  the  United  States  and 
the  Government  of  Ganada  entered  into 
a  bilateral  agreement  (Agreement) 
phasing  in  an  "Open  Transborder" 
regime  between  the  two  countries. 
Annex  II  of  the  Agreement  specifically 
addresses  slots  and  access  to  O'Hare, 
LaGuardia  and  Ronald  Reagan  National 
Airports.  After  a  three  year  phase-in 
period,  the  Agreement  provides  that, 
effective  February  24, 1998:  (1)  the 
G£madian  carriers  will  be  able  to  obtain 
slots  at  the  High  Density  Traffic  Airports 
under  the  same  prevailing  allocation 


system  as  U.S.  carriers;  (2)  the  base 
levels  of  slots  established  for  Canada 
will  consist  of  42  slots  at  LaGuardia, 
and  36  slots  for  the  Summer  season  at 
O'Hare  and  32  slots  for  the  Winter 
season  at  O'Hare;  (3)  Canadian  carriers' 
slot  base  at  LaGuardia  and  O'Hare 
(which  currently  is  comprised  of 
international  slots),  effectively  will 
"convert"  to  domestic  slots;  (4)  all  slots 
acquired  by  the  Canadian  carriers, 
including  ihe  determined  slot  base,  as 
described  in  (2)  above,  at  LaGuardia  and 
O'Hare,  will  be  subject  to  the  minimum 
slot  usage  requirement  set  forth  in 
section  93.227  and  may  be  withdrawn 
for  failure  to  meet  that  requirement;  (5) 
the  provision  of  the  bilateral  agreement 
do  not  permit  the  determined  slot  base 
as  LaGuardia  and  O'Hare  to  be 
withdrawn  for  the  purpose  of  providing 
a  U.S.  or  foreign  eiir  carrier  with  slots  for 
international  operations  or  to  provide 
slots  for  new  entrant  operators;  (6)  any 
slots  acquired  after  the  transition  date 
that  do  not  form  part  of  the  determined 
slot  base  may  be  withdrawn  at  any  time 
to  fulfill  operational  needs;  (7)  neither 
the  Government  of  Canada  nor  any 
Canadian  carrier  may  modify  the 
determined  slot  base  at  LaGuardia  or 
O'Hare  and  then  have  claim  to  any  time 
slot  to  restore  the  base;  and  (8)  slots  that 
are  acquired  above  the  determined  slot 
base  level  and  then  subsequently 
disposed  of  shall  not  modify  the  base. 

TTie  Agreement  also  contains  several 
provisions  speciBc  to  Ronald  Reagan 
National  Airport,  concerning  non-stop 
service  between  Canada  and  the  U.S. 
These  provisions  will  not  be  addressed 
since  they  are  unaffected  by  the 
contents  of  this  proposal. 

The  present  regulatory  framework 
governing  slots  and  slot  allocation 
procedures  does  not  provide  for  all  the 
terms  of  the  Agreement  as  set  forth 
above.  In  order  to  ensure  that  FAA  slot 
regulations  are  consistent  with  the  terms 
of  the  Agreement,  the  FAA  proposes  to 
modify  the  regulations.  This  proposal 
consists  of  two  primary  actions:  the 
conversion  of  certain  international  slots 
to  domestic,  and  the  establishment  of  a 
regulatory  base  level  of  slots  for  the 
Canadian  carriers.  In  addition,  the  FAA 
proposes  to  amend  the  regulatory 
submission  deadline  for  international 
requests  to  coincide  with  the  deadline 
established  for  the  seasonal 
International  Air  Transport  Association 
(lATA)  Schedule  Coordination 
Conference. 

Conversion  of  International  Slot  to 
Domestic  Slots 

The  Open  Transborder  bilateral 
agreement  has  liberalized  U.S.-Canadian 
transborder  air  transportation. 


Following  the  three  year  phase-in 
period,  U.S.  and  Canadian  carriers  have 
full  freedom  of  entry.  The  Agreement 
provides  that  Canadian  carriers  will  be 
able  to  obtain  slots  in  the  HDR  Airports 
under  the  "same  prevailing  allocation 
system"  as  U.S.  carriers.  This  effectively 
requires  that  the  Canadian  carriers  be 
treated  similarly  to  domestic  carriers. 
Consequently,  effective  February  24, 
1998,  Canadian  air  carriers  and  their 
slots  are  subject  to  the  allocation 
provisions  and  associated  options 
applicable  to  domestic  slots. 

U.S.  carriers  may  obtain  domestic 
slots  three  ways:  (1)  through  the  market, 
by  the  buying,  selling,  trading,  or 
leasing  of  slots;  (2)  by  participation  in 
a  slot  lottery  (in  accordance  with  14 
CFR  section  93.225.  the  FAA  may  hold 
a  lottery  upon  determination  that  there 
are  a  sufficient  number  of  slots 
available);  and  (3)  allocation  of  slots  in 
low-demand  periods.  (14  CFR  section 
92.226  permits,  on  a  first-come,  first- 
served  basis,  for  the  allocation  of  slots 
available  for  less  than  5  days  per  week; 
for  less  than  a  full  season;  or  between 
6:00  a.m.-6:59  a.m.  or  10:00  p.m.- 
midnight.) 

At  present,  the  Canadian  carriers  hold 
36  international  slots  at  O'Hare  and  42 
international  slots  at  LaGuardia.  Since 
the  Agreement  permits  the  Canadian 
carriers  to  buy,  sell,  lease,  or  trade  these 
slots,  the  FAA  proposes  to  reclassify  the 
36  international  slots  at  O'Hare  and  the 
42  international  slots  at  LaGuardia  as 
domestic  slots.  As  a  result  of  this 
reclassification,  all  the  regulatory 
requirements  of  domestic  slots,  such  as 
the  minimum  slot  usage  requirement, 
would  attach  to  the  subject  slots.  We 
note  that  the  Agreement  already  subjects 
these  slots  to  the  minimum  slot  usage 
requirement.  This  reclassification  would 
be  consistent  with  the  purpose  and 
intent  of  the  Agreement. 

The  FAA  proposes  that  U.S.  carriers 
be  extended  similar  treatment.  The  basis 
for  "a  nimiber  of  provisions  being 
codified  in  the  "buy/sell"  rule  was  the 
standing  policy  that  it  is  desirable  to 
treat  U.S.  carriers  and  foreign-flag 
carriers  similarly  when  conducting 
identical  service.  In  1985.  at  the  time 
that  the  "buy/sell"  rule  was 
promulgated,  several  commenters 
argued  for  the  exclusion  of  any 
international  operations  firom  the  "buy/ 
sell"  provisions  (50  FR  52187).  The 
Department,  favoring  equal  treatment  of 
U.S.  international  operators  and  foreign 
operators  in  most  respects,  concluded 
that  the  "buy/sell"  provisions  should 
apply  only  to  domestic  slots  and  that  all 
international  slots  will  be  treated  the 
same,  irrespective  of  whether  the  holder 
is  a  U.S.  carrier  or  foreign-flag  carrier. 
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Thus,  in  1985,  U.S.  carriers  were 
required  to  it^entify  which  slots  were 
used  for  international  service  as  of 
December  16^  1985. 

The  slots  identified  by  U.S.  carriers  as 
international,  in  1985  were 
predominantly  used  to  service  the  U.S./ 
Canada  market.  Certain  provisions 
applicable  to  international  slots  were 
specifically  adopted  to  address  concerns 
by  the  Canacvan  carriers  about 
competing  with  U.S.  carriers  who  had 
much  larger  $lot  basis  at  the  HDR 
airports  than. the  Canadian  operators. 
For  example  ij  an  international  slot  could 
be  traded  to  another  carrier  for  the 
purpose  of  conducting  the  operation  in 
a  different  hqur  or  half-hour.  IDeliberate 
measures  were  taken  in  promulgating 
the  "buy/sellf'  rule  to  minimize 
distinctions  between  U.S.  and  foreign- 
flag  carriers  when  engaged  in 
international  operations.  Under  a 
similar  analysis,  FAA  now  believes  that 
the  treatment  of  U.S.  carrier 
international  slots  at  O'Hare  and 
LaGuardia  warrants  reexamination  in 
light  of  the  Agreement  and  the 
consideratioh  afforded  Canadian 
carriers  under  the  terms  of  the 
Agreement. 

By  classifying  international  slots  held 
by  the  Canadian  carriers  as  domestic 
slots,  the  Canadian  carriers  may  realize 
an  unfair  advantage  over  U.S.  carriers. 
Canadian  carriers  may  buy,  sell,  or  lease 
the  slots  they  use  for  U.S./Canada 
transborder  service,  while  U.S.  carriers 
that  operate  international  slots  cannot 
buy,  sell,  or  l^ase  the  slots  for  the  same 
transborder  service.  While  the 
Agreement  wlas  clear  that  Canadian 
carriers  would  be  subject  to  the 
prevailing  mechanisms  for  slot 
allocation  th^t  apply  to  U.S.  carriers,  it 
was  silent  as  jto  its  impact  on  U.S. 
carriers.  U.S.  carriers,  subject  to  the 
existing  international  allocation 
procedures,  would  continue  to  treat 
flights  to  or  ^m  Canada  as 
international  {flights  for  slots  allocated 
under  section  93.217(l)(a).  On  the  other 
hand,  U.S.  capers  may  request 
additional  international  slots  imder 
section  93.217(a)(1)  for  U.S./Canada 
service  while(  Canadian  carriers  could 
not,  since  Caiiadian  carriers  are  now 
subject  to  all(^:ation  procedures  for 
domestic  slot^.  Canadian  carriers  may 
perceive  this  as  an  unfair  benefit  to  their 
U.S.  competitors. 

.  The  equitable  intent  of  the  Agreement 
was  to  treat  carriers  of  both  coimtries  in 
the  same  manner  for  purposes  of  slot 
allocation.  Therefore,  the  FAA  proposes 
similar  treatitent  for  certain,  identified, 
international  slots  held  by  U.S.  carriers 
at  O'Hare  and  LaGuardia  Airports. 
Specifically,  the  FAA  proposes  to 


reclassify  as  domestic  a  total  of  35 
international  slots  at  O'Hare  and  17 
international  slots  at  LaGuardia  that  are 
held  by  U.S.  carriers.  As  stated  above, 
the  principal  reason  for  designating 
these  slots  as  international  slots  in 
December  1985  was  to  provide  U.S. 
carriers  the  same  opportunities  and 
protections  as  foreign-flag  carriers, 
particularly  with  respect  to  U.S.-Canada 
transborder  service. 

FAA  records  for  O'Hare  indicate  that 
in  December  1985,  American  Airlines 
held  18  international  slots.  Northwest 
held  two  international  slots,  and  United 
held  15  international  slots.  Of  these  35 
slots,  32  were  used  for  U.S./Canada 
service.  Agency  records  for  LaGuardia 
also  indicate  that  in  1985  American 
Airlines  held  15  international  slots  and 
Delta  held  two  slots.  The  FAA  finds 
significant  that  the  four  U.S.  carriers 
directly  affected  by  the  proposed 
redesignation  of  slots  from  international 
to  domestic  status  have  continuously 
used  these  slots  since  the  adoption  of 
the  Dep£Lrtment's  slot  allocation  rules  in 
December  1985,  and  in  some  cases, 
conducted  this  same  international 
service  prior  to  the  adoption  of  the  High 
Density  Rule  in  1969. 

This  proposed  amendment  would 
redesignate  slots  identified  and  held  by 
U.S.  carriers  as  international  under  14 
CFR  section  93.215(d),  provided  that  an 
equivalent  number  of  slots  were  held  by 
the  carriers  as  of  February  24,  1998,  the 
date  of  phase-in  imder  the  Agreement. 
This  proposal  would  not  affect  any 
other  international  slots  subsequently 
allocated  under  section  93.217  after 
December  1985,  i.e.,  that  were  not  part 
of  a  carrier's  historic  base  at  the  time 
that  the  "buy/sell"  rule  was  adopted. 
This  proposed  "conversion"  to  domestic 
status  would  provide  affected  slot 
holders  with  increased  scheduling 
flexibility;  as  domestic  slots,  they  can  be 
used  for  U.S./Canada  transborder 
service,  any  other  domestic  service,  or 
for  international  service. 

Since  the  FAA  proposes  to  reclassify 
certain  international  slots  held  by  U.S. 
carriers  as  domestic,  the  FAA 
accordingly  finds  it  necessary  to 
propose  an  adjustment  of  the 
international  slot  allocation  of  air 
carriers  holding  or  operating  100  or 
more  slots  at  O'Hare.  Specifically,  14 
CFR  Section  93.217(a)(10)  provides  that 
the  international  allocation  for  air 
carriers  holding  and  operating  100  or 
more  permanent  slots  will  not  exceed 
the  number  of  international  slots 
allocated  to  that  carrier  as  of  February 
23, 1990,  unless  the  allocation  could  be 
made  without  increasing  withdrawals. 
The  purpose  of  this  amendment  was  to 
limit  the  ability  of  the  largest  U.S.  air 


carriers  to  force  the  withdrawal  of 
domestic  slots  fit)m  other  U.S.  carriers 
in  order  to  expand  international 
operations.  The  largest  carriers  may  still 
increase  their  international  operations  at 
O'Hare  above  their  international 
allocation  of  February  23, 1990; 
however,  they  must  do  so  by  using  slots 
from  within  their  own  domestic  slot 
base  or  £rom  slots  otherwise  available 
without  withdrawal  of  a  slot.  The 
reclassification  of  certain  international 
slots  to  domestic  must  take  into  account 
large  carriers  that  are  subject  to  the 
above  cap  on  international  allocation. 
Today  the  only  carriers  limited  by 
section  93.21 7(a)(10)  are  American  and 
United  and  their  affiliated  commuter 
operations  under  common  ownership. 
Consequently,  in  reclassifying  the  18 
international  slots  held  by  American 
and  15  international  slots  held  by 
United  in  December  1985,  it  would  be 
necessary  to  adjust  the  February  23, 
1990,  international  allocation  for, 
American  and  United  by  the 
corresponding  number.  Therefore,  the 
FAA  proposes  to  reduce  the  February 
23,  1990,  international  base  allocation 
for  American  and  United  respectively 
by  18  and  15  slots. 

Establishment  of  Regulatory  Base  of 
Slots  for  the  Canadian  Carriers 

The  terms  of  the  Agreement  also 
provide  for  an  established  based  level  of 
slots  for  the  Canadian  carriers  at 
LaGuardia  and  O'Hare.  At  LaGuardia, 
the  base  level  of  slots  for  the  Canadian 
carriers  is  42.  At  the  time  the  Agreement 
was  signed,  the  Canadian  carriers  held 
28  slots.  In  June  1995,  the  FAA  was 
directed  by  the  Department  to  allocate 
14  new  slots  to  the  Canadian  carriers. 
The  FAA  proposes  to  increase  the  quota 
under  14  CFR  Section  93.123  for  air 
carrier  operations  at  LaGuardia  to 
include  the  14  new  slots,  as  authorized 
by  the  Agreement  and  in  operation  since 
June  1995. 

At  O'Hare,  the  Agreement  provides 
Canadian  carriers  with  a  base  level  of  36 
slots  for  the  Summer  season  and  32  slots 
for  the  Winter  season.  At  the  time  of  the 
Agreement,  the  Canadian  slot  base  was 
comprised  of  12  slots  held  by  the 
Canadian  carriers  since  1985,  and  14 
slots  held  by  the  Canadian  carriers  in 
time  periods  for  which  domestic  slots 
usually  have  been  withdrawn.  These  14 
slots  are  fdlocated  seasonally  under 
section  93.217  and  do  not  constitute 
permanent  slots.  In  June  1995,  ten  slots 
were  allocated  to  the  Canadian  carriers. 
Thus,  the  above  sets  forth  the  present 
Canadian  air  carrier  slot  base,  as 
articulated  in  the  Agreement.  The 
Canadian  carriers  are  now  permitted  to 
buy,  sell,  lease  or  otherwise  trade  their 
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slots.  The  14  slots  held  by  Canadian 
carriers  allocated  under  section 
93.217(a)(6),  which  have  resulted  from 
withdrawals  of  domestic  slots,  cannot 
be  bought,  sold,  leased,  or  otherwise 
traded.  The  FAA  does  not  have  a 
regulatory  process  to  withdraw  slots 
from  domestic  carriers  and  to 
permanently  allocate  the  slots  to  the 
Canadian  carriers.  The  FAA  believes 
that  creating  14  new  slots  at  O'Hare 
would  achieve  two  desired  results.  First, 
it  would  address  the  requirements  of  the 
Agreement.  Second,  it  would  not  result 
in  the  permanent  withdrawal  of 
domestic  slots  to  the  benefit  of  foreign- 
flag  carriers.  At  the  time  that  the 
Agreement  was  negotiated,  a  permanent 
withdrawal  of  domestic  slots  was  not 
contemplated.  Therefore,  the  FAA 
proposes  to  increase  the  quota  under  14 
CFR  Section  93.123  for  air  carrier  slots 
at  O'Hare  to  allow  the  Canadian  carriers 
to  continue  to  operate  as  envisioned  by 
the  negotiated  Agreement  without 
writhdravdng  domestic  slots  from  U.S. 
carriers.  The  14  new  slots,  plus  the  10 
slots  allocated  in  June  1995  in  addition 
to  the  12  slots  previously  held  by 
Canadian  carriers,  would  constitute  the 
agreed  upon  slot  base  at  O'Hare. 

A  section  by  section  analysis 
describing  the  proposed  amendments  is 
as  follows: 

Section  93.123    High  Density  Traffic 
Airports 

The  FAA  proposes  to  amend  section 
93.123  by  adding  a  footnote  that 
specificdly  allocates  to  the  Canadian 
carriers  14  slots  at  LaGuardia  and  24 
slots  at  O'Hare,  in  accordance  with  the 
Agreement  between  the  U.S.  and 
Canada  of  February  24, 1995.  The  FAA 
proposes  this  amendment  in  the  manner 
of  a  footnote  rather  than  as  an 
amendment  to  the  hoiu'ly  totals  at 
LaGuardia  and  O'Hare  for  two  reasons. 
First,  these  slots  did  not  exist  for 
allocation  prior  to  the  negotiations  for 
the  bilateral  agreement  between  the  U.S. 
and  Canada,  i.e.,  these  slots  did  not 
represent  any  unused  capacity  at  either 
airport.  Second,  the  special  allocation  of 
these  slots  was  a  component  of  the 
complete  negotiated  Agreement  and 
constitutes  the  established  base  for 
Canadian  carriers.  Therefore,  not  only 
were  these  slots  not  available  for  any  of 
FAA's  specified  allocation  procedures 
as  set  forth  in  sections  93.217,  93.219  or 
93.225  of  Subpart  S.  but  the  FAA  did 
not  have  discretion  to  allocate  these 
slots  to  any  other  requesting  carrier. 


Section  93.217    Allocation  of  Slots  for 
International  Operations  and 
Applicable  Limitations 

The  FAA  proposes  amending  section 
93.217(a)  to  exclude  from  this  section, 
the  allocation  of  international  slots  at 
HDR  airports  for  transborder  service 
operations  solely  between  that  airport 
and  Canada.  This  proposal  would  not 
affect  the  allocation  of  international 
slots  to  foreign-flag  carriers  for 
continuation  flights  originating/ 
terminating  outside  the  U.S. 

Additionally,  section  93.217(a)  (5),  (6) 
and  (8)  require  that  requests  for 
international  slot  allocations  must  be 
submitted  to  the  FAA  Slot 
Administration  office  by  May  15  of  each 
year  for  operations  to  commence  during 
the  following  Winter  season  and  by 
October  15  for  operations  to  commence 
during  the  following  Summer  season. 
With  the  exception  of  the  U.S.  slot 
controlled  airports,  all  other  capacity 
scheduled  international  airports 
generally  follow  the  LATA  guidelines  in 
allocating  international  slots.  The  lATA 
guidelines  for  submission  of  each 
carrier's  seasonal  request  for  slots  are 
published  by  LATA  and  generally  fall 
within  seven  days  of  the  FAA  deadline 
articulated  in  section  93.217  above.  For 
carriers  requesting  international  slots, 
the  use  of  two  separate  deadlines,  one 
for  U.S.  airports  and  another  for  all 
other  airports,  causes  confusion  and  has 
resulted  in  carriers  unintentionally 
submitting  late  requests  for  O'Hare  and 
Kennedy.  Therefore,  the  FAA  proposes 
to  amend  the  deadline  for  seasonal 
requests  to  coincide  with  the  date  of 
submission  for  LATA.  While  the  LATA 
deadlines  remain  in  October  for  the 
Summer  season  and  May  for  the  Winter 
season,  the  particular  date  changes 
every  year.  The  FAA  proposes  to 
announce  the  submission  deadline  for 
international  requests  at  Kennedy  and 
O'Hare  in  the  Federal  Register  no  later 
than  90  days  in  advance  of  the 
scheduled  lATA  deadline.  The  FAA 
believes  that  coordinating  submission 
deadlines  would  reduce  the 
administrative  burden  for  affected  U.S. 
carriers  and  foreign-flag  carriers,  as  well 
as  for  the  FAA. 

lastly,  paragraph  (a)(10)  of  this 
section  would  amend  the  international 
allocation  of  the  largest  carriers  at 
O'Hare  by  reducing  their  international 
slot  base  to  reflect  the  proposed 
reclassification  of  certain  international 
slots  to  domestic  slots. 


Section  93.218    Reclassification  of 
Certain  International  Slots  to  Domestic 
Slots  and  Special  Provisions  for  Slots 
Held  by  Canadian  Carriers. 

The  FAA  proposes  a  new  section 
93.218  that  provides  for  the 
reclassification  as  domestic  slots  the 
number  of  slots  identified  by  U.S 
carriers  for  International  operations  in 
December  1985.  This  number  is  not  to 
exceed  the  number  of  equivalent  slots 
held  as  of  February  24, 1998.  In 
addition,  this  section  would  change  the 
reclassification  of  the  slots  comprising 
the  Canadian  slots  base  from 
international  status  to  domestic  status. 
The  properties  and  characteristics 
associated  with  domestic  slots,  such  as 
the  minumum  slot  usage  requirement, 
would  attach  to  all  the  slots  in  the  slot 
base  upon  the  reclassification  as 
domestic. 

This  section  also  proposes  to  codify 
the  established  base  of  slots  to  Canadian 
carriers  as  set  forth  in  the  Agreement. 
The  established  base  of  slots  would 
consist  of  42  slots  at  LaGuardia,  36  slots 
at  O'Hare  for  the  Summer  season,  and 
32  slots  at  O'Hare  for  the  Winter  season. 

In  addition,  in  accordance  with  the 
Agreement,  the  FAA  proposes  that  any 
disposal  of  slots  comprising  the  defined 
established  base,  that  would  result  in  a 
decrease  of  that  base  would  be 
considered  a  permanent  modification  to 
the  slot  base. 

Section  93.223    Slot  Withdrawal 

The  FAA  proposes  to  amend  this 
section  by  adding  a  new  paragraph  that 
would  prevent,  as  specified  by  the  terms 
of  the  Agreement,  slots  that  comprise 
the  established  Canadian  slot  base,  as 
defined  in  the  new  section  93.218,  from 
being  withdrawn  to  fulfill  requests  for 
international  operations  or  for  new 
entrants. 

Section  93.225    Lottery  of  Available 
Slots 

Lastly,  the  FAA  proposes  to  amend 
this  section  to  include  participation  by 
Canadian  carriers  in  the  allocation  of 
slots  by  lottery.  Historically,  the 
participation  in  slot  lotteries  was 
reserved  for  domestic  carriers.  However, 
since  Canadian  carriers  are  now  subject 
to  the  same  prevailing  allocation 
methods  that  apply  to  U.S.  carriers,  an 
extension  of  this  provision  would  be 
necessary  to  provide  the  same  allocation 
procedures  for  carriers  of  both 
countries. 

Related  Petitions 

On  May  27, 1998,  the  FAA  granted  a 
limited  exemption  to  Northwest 
AlrUnes,  Inc.,  permit; ing  the  air  carrier 
to  use  two  international  slots  at  O'Hare 
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for  domestic  aervice.  The  FAA  found 
that  the  public  interest  supported  this 
limited  exemption  and  recognized 
Northwest  Aii^lines'  considerable  long- 
term  use  of  th^  two  slots  and  the  fact 
that  its  "use"  of  the  slots,  at  a  minimum, 
has  been  equivalent  to  the  usage 
required  for  domestic  service. 

Additionally,  by  petition  dated  April 
29, 1998,  Amffiican  Airlines  (wtitioned 
to  redesignate  15  international  slots  at 
LaGuardia  as  domestic  slots. 

The  Proposal 

In  order  to  dnsiue  that  FAA 
regulations  governing  slots  and  slot 
allocation  procedures  are  consistent 
with  the  terms  of  the  Agreement,  the 
FAA  proposes  to  amend  the  following 
provisions  of  Subparts  K  and  S: 

The  FAA  proposes  to:  (1)  codify,  in  a 
footnote  to  the  hourly  slot  totals  in 
subpart  K,  the  14  slots  at  LaGuardia  and 
24  slots  at  O'Hare  that  were  allocated  to 
the  Canadian  (Carriers  in  June  1995;  (2) 
exclude  from  t|ie  allocation  of 
international  4ots  at  HDR  airports 
transborder  service  operations  solely 
between  that  airport  and  Canada;  (3)  set 
forth  the  provwions  that  apply  to  slots 
used  for  transborder  service  between  the 
U.S.  and  Canada  and  codify  the 
estabhshed  bale  level  of  slots  allocated 
to  Canadian  carriers;  (4)  reclassify 
certain  international  slots  as  domestic 
slots;  (5)  reduce  the  international 
allocation  for  4ir  carriers  that  hold  and 
operate  more  than  100  permanent  slots 
at  O'Hare  by  the  number  of  international 
slots  reclassiflfd  as  domestic  slots;  (6) 
permit  Canadian  carriers  to  participate 
in  any  lotteries  of  domestic  slots;  and  (7) 
amend  the  regulatory  deadline  for 
submitting  requests  for  international 
allocation  to  coincide  with  the 
published  LATA  deadline. 

The  Summel  1999  scheduUng  season 
begins  on  April  4. 1999.  The  FAA 
imderstands  from  industry  practices 
that  air  carrier^  need  approximately  60 
days  advance  Notice  to  set  schedules  for 
aircraft  crews  And  to  publish  scheduled 
airline  information.  In  order  for  all  air 
carriers  that  mty  be  affected  by  the 
changes  propo^d  in  this  NPRM  to  be 
able  to  determine  their  slot  base  with 
respect  to  international  and  domestic 
slots  prior  to  this  season,  the  FAA  finds 
that  a  30-day  cf>mment  period  is 
justified.  A  30-day  comment  period  for 
this  NPRM  will  provide  commenters 
with  adequate  |ime  to  file  comments 
and  will  enable  the  FAA  to  promulgate 
the  final  rule  so  that  it  can  be  in  effect 
for  slot  allocation  for  the  1999  Summer 
scheduling  season. 


Environmental  Review 

The  FAA  has  concluded  that  this 
proposed  rule  does  not  trigger  the 
requirements  of  the  National 
Enviromnental  PoUcy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  or  other 
environmental  laws.  As  explained 
below,  the  action  is  a  non-discretionary 
one  mandated  by  the  bilateral  agreement 
entered  into  by  the  United  States  and 
Canada  on  February  24, 1995. 

In  accordance  with  the  bilateral 
agreement,  part  one  of  this  proposed 
regulation  reclassifies  slots  held  by 
Canadian  carrier  at  LaGuardia  and 
O'Hare  airports.  The  Canadian  carriers' 
slots  would  be  converted  from 
international  to  a  modified  form  of 
domestic  slots.  Under  the  arrangement 
mandated  by  the  Agreement  and 
codified  in  this  proposed  regulation,  the 
slots  held  by  the  Canadian  carriers 
would  resemble  domestic  slots  in  that 
(1)  they  can  be  bought,  sold,  or  traded 
on  the  oj)en  market,  and  (2)  they  are 
subject  to  the  bi-monthly  "use-or-lose" 
requirement.  Unlike  other  domestic 
slots,  however,  the  slots  held  by  the 
Canadian  carriers  would  not  be  subject 
to  seasonal  withdrawal  for  international 
use  pursuant  to  14  CFR  section  93.217 
or  for  new  entrants.  To  provent 
disparate  treatment  between  U.S. 
carriers  and  Canadian  carriers,  the 
proposed  regulations  would  also 
reclassify  certain,  identified 
international  slots  held  by  U.S.  carriers 
as  domestic  slots. 

Part  two  of  this  proposed  regulation 
would  establish  base  levels  of 
permanent  slots  for  the  Canadian 
carriers  at  LaGuardia  and  O'Hare.  The 
bilateral  agreement  directs  that  the 
Canadian  carriers  receive  42  permanent 
slots  at  LaGuardia.  Currently,  the 
Canadian  carriers  are  using  42  slots  at 
LaGuardia  so  no  additional  allocation  of 
slots  is  necessary.  This  Agreement  also 
directs  that  the  Canadian  carriers 
receive  36  Summer  slots  and  32  Winter 
slots  at  O'Hare.  Ciurently,  the  Canadian 
carriers  hold  22  permanent  slots  at 
O'Hare.  The  Canadian  carriers  also  are 
allocated  14  seasonal  slots  for  the 
summer  and  10  seasonal  slots  for  the 
winter  under  14  CFR  section  93.217  in 
time  periods  for  which  domestic  slots 
are  withdrawn.  To  complete  the  base 
level  of  slots  at  O'Hare,  the  proposed 
regulation  provides  that  an  additional 
14  slots  in  the  summer  and  10  slots  in 
the  winter  be  allocated  permanently  to 
the  Canadian  carriers.  Because  the 
Canadian  carriers  are  receiving  these 
allocations  as  permanent,  the  proposed 
regulation  also  provides  that  they  would 
no  longer  be  eligible  to  receive 


international  slots  imder  14  CFR  section 
93.217. 

No  NEPA  or  other  environmental 
analysis  is  required  because  the 
proposed  action  is  ministerial  in  nature. 
The  FAA  has  no  choice  about  how  to 
accomplish  the  international  mandate, 
which  reclassifies  international  slots 
held  by  Canadian  carriers  as  domestic 
slots  and  to  provide  additional  slots  at 
O'Hare.  While  the  FAA  retains  complete 
authority  to  withdraw  slots  for 
operational  needs  in  accordance  with  14 
CFR  section  93.223,  the  existing 
allocation  mechanisms  do  not  provide  a 
means  for  the  FAA  to  allocate  ihe  slots 
to  the  Canadian  carriers.  14  CFR  section 
93.225  provides  that  if  slots  are 
available,  the  slots  will  be  distributed  by 
random  lottery  with  new  entrant  and 
limited  inciunbent  carriers  receiving 
priority.  In  addition,  fulfilling  the 
Agreement  obligation  by  allocating  slots 
under  14  CFR  section  93.217  is  not 
feasible  since  these  slots  are  allocated 
seasonally.  Furthermore,  even  if 
allocating  slots  under  14  CFR  section 
93.217  were  feasible,  slot  withdraweds 
by  the  FAA  are  legislatively  capped  at 
the  level  of  slots  withdrawn  as  of 
October  31,  1993.  49  U.S.C.  41714(b)(2). 
Thus,  lacking  a  mechanism  for 
withdrawing  the  slots  from  the  existing 
slot  holders  and  re-directing  them  to  the 
Canadian  carriers,  the  FAA  has  no 
choice  but  to  comply  with  the  bilateral 
agreement  by  creating  14  additional 
slots  at  O'Hare.  NEPA  requires  agencies 
to  take  environmental  concerns  into 
consideration  when  making  decisions 
where  a  range  of  alternatives  is 
available.  However,  imder  these 
circumstances,  where  no  choice  is 
involved,  an  action  is  ministerial  and  no 
NEPA  analysis  is  required. 

The  FAA's  position  that  this  action  is 
ministerial  finds  support  in  the  NEPA- 
implementing  regulations  promulgated 
by  the  Department  of  State,  22  CFR  part 
161.  Among  the  actions  which  the  State 
Department  exempts  from  NEPA 
analysis  are: 

Mandatory  actions  required  under  any 
treaty  or  international  agreement  to  which 
the  United  States  Government  is  a  party,  or 
required  by  the  decisions  of  international 
organizations  or  authorities  in  which  the 
United  States  is  a  member  or  participant, 
except  when  the  United  States  has 
substantial  discretion  over  implementation  of 
such  requirements. 

By  comparison,  the  allocation  of  slots 
to  the  Canadian  carriers  is  an  example 
of  an  action  that  would  likely  be  exempt 
imder  the  State  Department  regulations. 
The  FAA  is  required  by  the  Agreement 
to  allot  permanent  slots  to  the  Canadian 
carriers,  and  the  agency  has  no 
discretion  but  to  create  additional  slots. 
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Given  the  international  agreement,  the 
FAA  adopts  the  position  espoused  by 
the  State  Department  regulations  and 
concludes  that  the  allocation  of  slots  to 
Canadian  carriers,  as  required  by  the 
bilateral  agreement,  does  not  trigger 
NEPA  compHance. 

Regulatory  Evaluation  Summary 

Both  the  executive  and  legislative 
branches -of  government  recognize  that 
economic  considerations  are  an 
important  factor  in  establishing 
regulations.  Executive  Order  12866. 
signed  by  President  Clinton  on 
September  30, 1993,  requires  Federal 
agencies  to  assess  both  the  costs  and 
beneHts  of  proposed  regulations. 
Recognizing  that  some  costs  and 
benefits  are  difficult  to  quantify, 
agencies  are  to  propose  or  adopt 
regulations  only  upon  a  reasoned 
determination  that  the  benefits  of  each 
regulation  justify  its  costs.  In  addition, 
the  Regulatory  Flexibifity  Act  of  1980 
requires  Federal  agencies  to  determine 
whether  or  not  proposed  regulations  are 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and,  if  so,  to  examine  the 
feasibility  of  regulatory  alternatives  to 
minimize  the  economic  burden  on  small 
entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
proposed  regulations  on  international 
trade. 

This  section  summarizes  the  FAA's 
economic  and  trade  analyses,  findings, 
and  determinations  in  response  to  these 
requirements.  The  complete  economic 
and  trade  analyses  are  contained  in  the 
docket. 

The  FAA  allocates  international  and 
domestic  slots  without  charge  to  carriers 
at  HDR  airports.  Allocated  slots  do  not 
represent  a  property  right,  but  represent 
an  operating  privilege  subject  to 
absolute  FAA  control.  As  such,  the  FAA 
does  not  place  any  economic  value  on 
the  slots  it  allocates  at  HDR  airports. 
However,  slots  do  have  economic  value 
to  air  carriers,  because  they  provide 
access  to  the  HDR  airport,  and  with 
access  to  the  airport  comes  the 
opportunity  to  earn  revenue. 

A  market  has  been  created  for  those 
domestic  slots  that  air  carriers  control  at 
the  HDR  airports.  Since  domestic  slots 
can  be  bought,  sold,  traded,  or  leased, 
these  slots  have  a  monetized  value. 
International  slots  also  provide  an 
opportunity  to  earn  revenue.  However, 
because  they  cannot  be  bought,  sold, 
leased,  bartered,  or  used  as  collateral,  no 
market  exists  for  them  at  HDR  aiiports. 

Although  the  total  number  of  slots 
(international  plus  domestic)  would  not 
increase  for  any  of  the  U.S.  carriers,  the 


number  of  domestic  slots  for  affected 
carriers  would  increase.  The  proposed 
rule  would  generate  benefits  for  those 
air  carriers  holding  historic  slots 
identified  for  international  use  under  14 
CFR  93.215(d]  because  those 
international  slots  would  be  converted 
to  domestic  slots.  Operators  benefit 
because  of  the  enhanced  flexibility  they 
receive  to  manage  their  scheduling  at 
HDR  airports.  The  slots  that  have  been 
converted  from  international  to 
domestic  can  be  scheduled  in  Canada- 
USA  transborder  service,  they  can  be 
scheduled  in  other  domestic  service,  or 
they  can  be  scheduled  for  any 
international  service.  Operators  also 
receive  an  expanded  economic  value 
because  the  market  has  placed  a  value 
on  domestic  slots  if  the  operator  decides 
to  buy,  sell,  lease,  barter,  or  collateralize 
slots.  Therefore,  the  FAA  believes  that 
the  proposed  rule  would  benefit 
operators  not  only  because  domestic 
slots  present  a  greater  measure  of 
potential  earning  power  than  do 
international  slots,  but  also  because 
domestic  slots  offer  operators  a  better 
opportunity  to  manage  their  assets. 

There  is  no  compliance  cost 
associated  with  the  proposed  rule.  The 
proposed  rule  would  not  impose  any 
additional  equipment,  training, 
administrative,  or  other  cost  to  the 
aviation  industry.  However,  the  FAA 
solicits  comments  regarding  the  extent 
and  plausibility  of  the  adverse  impacts 
on  operators  that  feel  they  would  be 
impacted  from  implementation  of  the 
proposed  rule.  All  commenters  are 
asked  to  provide  detailed  cost 
information  on  the  nature  of  their 
impact  and  over  what  time  period. 

The  NPRM  would  not  place  any 
additional  requirements  on  the  aviation 
industry.  Therefore,  there  is  no 
compliance  costs  associated  writh  the 
proposed  rule.  Qualitative  benefits  fi'om 
the  proposed  rule  would  come  from 
converting  certain  identified 
international  slots  to  domestic  slots, 
thereby  affording  operators  greater 
flexibility,  because  the  converted  slots 
can  be  used  for  transborder  service,  any 
other  domestic  service,  or  for  other 
international  service.  Domestic  slots 
have  greater  economic  value  than 
international  slots,  because  domestic 
slots  can  be  bought,  sold,  leased, 
bartered,  or  used  as  collateral.  Due  to 
the  advantages  domestic  slots  offer  over 
international  slots,  operators  have  an 
enhanced  opportimity  to  manage  their 
assets  in  such  a  way  as  to  maximize 
their  income.  Therefore,  the  FAA  has 
determined  that  the  proposed  rule  is 
cost  beneficial. 


Initial  Regulatory  Flexibility 
Assessment 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  imnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  Act 
requires  that  whenever  an  agency 
publishes  a  general  notice  of  proposed 
rulemaking,  an  initial  regulatory 
flexibility  analysis  identifying  the 
economic  impact  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  must  be  conducted  if  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  wrill  impact 
entities  regulated  by  part  93.  The  FAA 
has  determined  that  the  proposed 
amendments  to  part  93,  Subparts  K  and 
S,  if  promulgated,  would  affect  only  two 
Canadian  carriers  and  four  major  U.S. 
carriers  and,  the  proposed  amendments 
would  not  have  a  significant  impact  on 
these  major  air  carrier  costs.  Therefore, 
the  FAA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  the  FAA  solicits 
comments  from  operators  that  feel  they 
would  be  negatively  impacted  fi-om 
implementation  of  the  proposed  rule. 

International  Trade  Impact  Statement 

This  proposal  could  positively  affect 
the  sale  of  Canadian  aviation  services  in 
the  United  States,  but  it  could  also 
positively  affect  the  sale  of  United 
States  aviation  services  in  Canada. 
However,  this  proposed  rule  is  not 
expected  to  impose  a  competitive 
advantage  or  disadvantage  to  either  U.S. 
air  carriers  doing  business  in  Canada  or 
Canadian  air  carriers  doing  business  in 
the  United  States.  This  assessment  is 
based  on  the  fact  that  this  proposed  rule 
would  not  impose  additional  costs  on 
either  U.S.  or  Canadian  air  carriers. 

Unfunded  Mandates  Reform  Act 
Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-^  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  require  J  the  Federal 
agency  to  develop  an  efiective  process 
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to  permit  timely  input  by  elected 
officers  (or  the\t  designees)  of  State, 
local,  and  tribajl  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "jignificant 
intergovernmental  mandate"  under  the 
Act  is  any  pro\|ision  in  a  Federal  agency 
regulation  that  iwould  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate  of 
$100  million  (adjusted  annually  for 
inflation)  in  aiw  one  year.  Section  203 
of  the  Act  2  U.$.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  estaiblishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  aafected  small 
goveriunents,  i|  any,  and  for  meaningful 
and  timely  opriortunity  to  provide  input 
in  the  developfient  of  regulatory 
proposals. 

Tnis  rule  dofs  not  contain  any 
Federal  intergcjvemmental  or  private 
sector  mandat^.  Therefore,  the 
requirements  df  Title  II  of  the  Unfunded 
Mandates  Refotm  Act  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  jof  1995  (44  U.S.C. 
3507(d)),  the  F  \A  has  submitted  an 
explanation  of  the  proposed  burden 
associated  will .  this  NPRM  to  the  Office 


of  Management  and  Budget  (OMB)  for 
its  review.  Under  the  provisions  of  this 
NPRM,  Canadian  carriers  or  commuter 
operators  would  need  to  report  to  the 
FAA  certain  aspects  of  their  operations 
at  high  density  requirement  (HDR) 
airports.  Specifically,  FAA  regulation 
requires  notification  of  (1)  requests  for 
confirmation  of  transferred  slots;  (2) 
requests  to  be  included  in  a  lottery  for 
available  slots;  (3)  usage  for  slots  on  a 
bi-monthly  basis;  and  (4)  requests  for 
short-term  use  of  off  peak  hour  slots. 
Prior  to  this  NPRM,  Canadian  carriers 
and  commuter  operators  were  not 
required  to  submit  this  information  for 
international  slots,  nor  were  they  able  to 
participate  in  the  allocation  procedures 
that  apply  to  U.S.  carriers.  The  total 
reporting  burden  associated  with  this 
NPRM  is  54  hours.  The  affected  pubUc 
would  be  Canadian  carriers  or 
commuter  operators.  The  requirement 
would  be  mandatory.  Once  this  NPRM 
becomes  a  final  rule,  the  burden 
associated  with  it  would  be  added  to  the 
current  information  collection  package. 
High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  Methods,  OMB 
approval  niunber  2120-0524. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 

IFR  Operations  Per  Hour— Airport 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  waurant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  93 

Air  traffic  control.  Airports,  Alaska, 
Navigation  (air).  Reporting  and 
recordkeeping. 

The  Proposed  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  93  as 
follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
40109,  40113,  44502,  44514,  44701,  44719, 
46301. 

2.  §  93.123  is  amended  by  adding  a 
new  footnote  5  in  the  headings  in 
columns  2  and  4  and  revising  the 
heading  in  colunm  5  of  the  chart  in 
paragraph  (a)  to  read  as  follows: 

§93.123    High  density  traffic  airports. 

(a)  •  *  * 


Class  of  u  ler 


LaGuardia*^ 


Newark 


0'Hare"5 


Ronald  Reagan  National  ^ 


'  Washington 
*The  hour 
'Operations  al 

(a)  bxcept  as 
minute  pwriod  ' 

(b)  Except  as 
two  consecutive 

(c)  For  the  hoiirs 
riers,  40  for 
For  the  hour  bej 
minute  limitatio  is 

■•  Operations  al 

(a)  Exceed  26 

(b)  Exceed  48 
*  Pursuant  to  1 

eluded  from  the 


national  Airport  operations  are  subject  to  modifications  per  Section  93.124. 

'  in  effect  at  O'Hare  begins  at  6:45  a.m.  and  continues  in  30-minute  increments  until  9:15  p.m. 
O'Hare  International  Airport  shall  not — 

rovided  in  paragraph  (c)  of  the  note,  exceed  62  for  air  carriers  and  13  for  commuters  and  5  for  "other"  during  any  30- 
^inning  at  6:45  a.m.  and  continuing  every  30  minutes  thereafter. 

)rovided  in  paragraph  (c)  of  the  note,  exceed  more  than  120  for  air  carriers,  25  for  commuters  and  10  for  "other"  in  any 
30-minute  periods. 

beginning  as  6:45  a.m.,  7:45  a.m.,  11:45  a.m.,  7:45  p.m.  and  8:45  p.m.,  the  hourly  limitations  shall  be  105  for  air  car- 

and  10  for  "other,"  and  the  30-minute  limitations  shall  be  55  for  air  carriers,  20  for  commuters  and  5  for  "other." 

mning  at  3:45  p.m.,  the  hourly  limitations  shall  be  115  for  air  carriers,  30  for  commuters  and  10  for  "others",  and  the  30- 

shall  be  60  for  air  carriers,  15  for  commuters  and  5  for  "other." 
LaGuardia  Airport  shall  not — 

or  air  carriers,  7  for  commuters  and  3  for  "other"  during  any  30-minute  period, 
or  air  carriers,  14  for  conunuters.  and  6  for  "other"  in  any  two  consecutive  30-minute  period. 

ilateral  agreement,  14  slots  at  LaGuardia  and  24  slots  at  O'Hare  are  allocated  to  the  Canadian  carriers.  These  slots  are  ex- 
hourly  and  daily  quotas  set  forth  in  this  section. 


p>er  iod 


^i 


commuters 


3.  Section  9c  .217  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(5),  (a)(  5),  (a)(8)  and  (a)(10)(i)  to 
read  as  follows 

§93.217    Alloc^on  of  slots  for 
international  operations  and  applicable 
limitations. 

(a)  Any  air  ourier  or  commuter 
operator  havin  i  the  authority  to  conduct 
international  operations  shall  be 
provided  slots  or  those  operations. 


excluding  transborder  service  solely 
between  HDR  airports  and  Canada, 
subject  to  the  following  conditions  and 
the  other  provisions  of  this  section: 

***** 

(5)  Except  as  provided  in  paragraph 
(a)(10)  of  this  section,  at  Kennedy  and 
O'Hare  Airports,  a  slot  shall  be 
allocated,  upon  request,  for  seasonal 
international  operations,  including 
charter  operations,  if  the  Chief  Counsel 


of  the  FAA  determines  that  the  slot  had 
been  permanently  allocated  to  and  used 
by  the  requesting  carrier  in  the  same 
hour  and  for  the  same  time  period 
during  the  corresponding  season  of  the 
preceding  year.  Requests  for  such  slots 
must  be  submitted  to  the  office  specified 
in  §  93.221(a)(1),  in  accordance  with  the 
tenns  published  in  the  Federal  Register 
for  each  season.  For  operations  during 
the  1986  summer  season,  request  under 
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this  paragraph  must  have  been 
submitted  to  the  FAA  on  or  before 
February  1, 1986.  Each  carrier 
requesting  a  slot  under  this  paragraph 
must  submit  its  entire  international 
schedule  at  the  relevant  airport  for  the 
particular  season,  noting  which  requests 
are  in  addition  to  or  changes  from  ihe 
previous  year. 

(6)  Except  as  provided  in  paragraph 
(a)(10)  of  this  section,  additional  slots 
shall  be  allocated  at  O'Hare  Airport  for 
international  scheduled  air  carrier  and 
commuter  operations  (beyond  those 
slots  allocated  under  §  93.215  and 
§  93.217(a)(5))  if  a  request  is  submitted 
to  the  office  specified  in  §  93.221(a)(1) 
and  filed  in  accordance  with  the  terms 
published  in  the  Federal  Register  for 
each  season.  These  slots  will  be 
allocated  at  the  time  requested  unless  a 
slot  is  available  within  one  hour  of  the 
requested  time,  in  which  case  the 
imallocated  slots  will  be  used  to  satisfy 
the  request. 

•  •        •        •        • 

(8)  To  the  extent  vacant  slots  are 
available,  additional  slots  diuing  the 
high  density  hours  shall  be  allocated  at 
Kennedy  Airport  for  new  international 
scheduled  air  carrier  and  commuter 
operations  (beyond  those  operations  for 
which  slots  have  been  allocated  under 
§§  93.215  and  93.21 7(a)(5)),  if  a  request 
is  submitted  to  the  office  specified  in 
§  93.221(a)(1)  and  in  accordance  with 
the  terms  published  in  the  Federal 
Register  for  each  season.  In  addition, 
slots  may  be  vnthdrawn  from  domestic 
operations  for  operations  at  Kennedy 
Airport  imder  this  paragraph  if  required 
by  international  obligations. 

•  •        •        •        • 

(10)  *  •  • 

(1)  Allocation  of  the  slot  does  not 
result  in  a  total  allocation  to  that  carrier 


under  this  section  that  exceeds  the 
number  of  slots  allocated  to  and 
scheduled  by  that  carrier  under  this 
section  on  February  23, 1990,  and  as 
reduced  by  the  number  of  slots 
reclassified  under  §  93.218,  and  does 
not  exceed  by  more  than  2  the  number 
of  slots  allocated  to  and  scheduled  by 
that  carrier  during  any  half  hour  of  that 
day,  or 
•       •       *       •        * 

3.  A  new  §  93.218  is  added  to  read  as 
follows: 

§  93.21 8    Slots  for  transborder  servic*  to 
and  from  Canada. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  effective  February  24, 
1998,  international  slots  identified  by 
U.S.  carriers  for  international  operations 
in  IDecember  1985  and  the  equivalent 
niunber  of  international  slots  held  as  of 
February  24, 1998,  will  be  domestic 
slots.  The  Chief  Counsel  of  the  FAA 
shall  be  the  final  decisionmaker  for 
these  determinations. 

(b)  Canadian  carriers  shall  have  a 
guaranteed  base  level  of  slots  of  42  slots 
at  LaGuardia,  36  slots  at  O'Hare  for  the 
Summer  season,  and  32  slots  at  O'Hare 
in  the  Winter  season. 

(c)  Any  modification  to  the  slot  base 
by  the  Government  of  Canada  or  the 
Canadian  carriers  that  results  in  a 
decrease  of  the  guaranteed  base  in 
paragraph  (b)  of  this  section  shall 
permanently  modify  the  base  number  of 
slots. 

4.  §  93.223  is  amended  by  adding  a 
new  paragraph  (c)(4)  to  read  as  follows: 


§93.223 

•        * 


Slot  withdrawal. 


international  operations  or  for  new 
entrants. 


5.  §  93.225  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§ 93.225    Lottsry  of  available  slots. 


(e)  Participation  in  a  lottery  is  open  to 
each  U.S.  air  carrier  or  commuter 
operator  operating  at  the  airport  and 
providing  scheduled  passenger  service 
at  the  airport,  as  well  as  where  provided 
for  by  bilateral  agreement.  Any  U.S. 
carrier  that  is  not  operating  scheduled 
service  at  the  airport  and  has  not  failed 
to  operate  slots  obtained  in  the  previous 
lottery,  or  slots  traded  for  those  obtained 
by  lottery,  but  wishes  to  initiate 
scheduled  passenger  service  at  the 
airport,  shall  be  included  in  the  lottery 
if  that  operator  notifies,  in  writing,  the 
Slot  Administration  Office.  ACC-230, 
Office  of  the  Chief  Counsel,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  The  notification 
must  be  received  1 5  days  prior  to  the 
lottery  date  and  state  whether  there  is 
any  conunon  ownership  or  control  of, 
by,  or  with  any  other  air  carrier  or 
commuter  operator  as  defined  in 
§  93.213(c).  New  entrant  and  limited 
incumbent  carriers  will  be  permitted  to 
complete  their  selections  before 
participation  by  other  inciunbent 
carriers  is  initiated. 


(c) 


(4)  No  slot  comprising  the  guaranteed 
base  of  slots,  as  defined  in  §  93.318(b), 
shall  be  withdrawn  for  use  for 


Issued  in  Washington,  DC,  on  January  6, 
1998. 

James  W.  Whitlow, 
Deputy  Chief  Counsel. 
(PR  Doc.  99-621  Filed  1-7-99;  12:13  pm) 

BtLUNQ  CODE  4«10-13-M 


OL 
64 


ISS 


JA 

121 


199 


Ml 


Tuesday 
January  12,  1999 


Part  VI 

Federal  Emergency 
Management  Agency 

Final  Agency  Policy  for  Government-to- 
Govemment  Relations  witli  American 
Indian  and  Alaslca  Native  Tribal 
Governments;  Notice 


2096 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12.  1999 /Notices 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Final  Agency  Policy  for  Government* 
to-Govemment  Relations  vvith 
American  Indian  and  Alaska  Native 
Tribal  Governments 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notic0:  final  policy  statement. 

summary:  Thijs  final  policy  statement 
has  been  devqloped  to  guide  FEMA's 
interactions  vhth  American  Indian  and 
Alaska  Nativa  Tribal  governments  in 
response  to  a  policy  memorandum 
issued  by  the  President  on  April  29, 
1994.  President  Clinton's  memorandum 
directed  agen(;y  and  department  heads 
to  ensure  that  the  Federal  Government 
operates  within  a  govemment-to- 
govemment  relationship  with  Federally 
recognized  Trjbal  governments.  This 
policy  reflect  a  the  extensive  and 
insightful  comments  received  over  the 
last  twelve  months.  The  comments 
received  and  <he  Agency's  response  to 
those  comments  are  contained  within  an 
accompanying  notice  detaiUng 
statements  of  consideration. 
EFFECTIVE  OAT^i  September  25. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Kyle 
W.  Blackman. I  Federal  Emergency 
Management  Agency.  500  C  Street  SW. 
Washington.  DC  20472,  (tel.)  (202)  645- 
2776  or  (emaijj 
kyle.blackman@fema.gov. 
SUPPLEMENTAf^Y  INFORMATION:  On  June 
24,  1997,  as  Director  of  the  Federal 
Emergency  Management  Agency 
(FEMA).  I  ^retented  a  draft  Agency 
policy  on  Amtrican  Indian  and  Alaska 
Natives  to  Tribal  leaders  on  the 
Standing  RocM  Sioux  Reservation.  At 
that  time.  I  encouraged  the  beginning  of 
a  dialogue  between  FEMA  and  this 
habitants  on  issues 
emergencies  and 


nation's  first  i 
associated  wi 
disasters. 

Following 
wrote  to  the 


at  historic  meeting.  I 
ders  of  all  of  the 
Federally  recognized  Tribes.  State 
Governors,  St^te  Emergency 
Management  Directors,  and  national 
constituency  and  officials  organizations 
requesting  their  review  and  comment  on 
the  draft  policy.  On  November  17,  1997, 
we  published  jihe  pohcy  in  the  Federal 
Register  for  piiblic  comment  (62  FR 
61329).  On  Fei)ruary  17, 1998,  we 
pubUshed  anoiher  Federal  Register 
notice  extending  the  comment  period 
until  March  13. 1998  (63  FR  7793). 
Subsequently,  we  published  an 
announcemen|  of  the  Agency's 
consultation  sessions  on  the  draft  policy 
in  the  Federal 'Register  on  March  6, 
1998  (63  FR  11260). 


With  the  publication  today  of  the  final 
Agency  policy,  we  commit  FEMA  to  the 
deliberate  and  thoughtful 
implementation  of  Uiis  policy.  We 
intend  to  select  not  more  than  five 
Tribal  governments  to  begin  to  refine 
the  policy.  With  the  practical 
experience  of  working  with  Tribal 
governments  on  emergency  management 
programs,  we  believe  that  we  can 
identify  and  resolve  significant 
programmatic  issues,  as  well  as  identify 
any  resource  and  staffing  requirements 
to  support  this  policy.  Within  one  year 
of  the  pubUcation  of  this  policy,  we 
shall  develop  a  five-year 
implementation  plan. 

The  final  Federal  Emergency 
Management  Agency  Policy  for 
govemment-to-govemment  Relations 
with  American  Indian  and  Alaska 
Native  Tribal  Governments  follows: 

In  the  face  of  disasters,  the  citizens  of 
the  United  States  have  historically  come 
together  to  assist  those  who  have 
suffered  losses.  It  is  in  this  spirit  that  the 
Federal  Emergency  Management  Agency 
commits  itself  to  building  a  strong  and 
lasting  partnership  with  American 
Indians  and  Alaska  Natives  to  prepare 
them  for  the  hazards  they  face,  to  reduce 
their  disaster  vulnerabilities,  to  respond 
quickly  and  compassionately  when 
disasters  strike,  and  to  assist  them  to 
recover  in  their  aftermath. 

Introduction 

The  Federal  Emergency  Management 
Agency  recognizes  and  acknowledges 
that  American  Indian  and  Alaska  Native 
Tribal  governments  hold  a  unique  status 
in  the  United  States  of  America  with  the 
rights  and  benefits  of  sovereign  nations. 
The  Federal  Emergency  Management 
Agency  has  developed  this  policy  to 
affirm  the  Agency's  understanding, 
support,  and  pursuit  of  a  govemment-to- 
govenunent  relationship  with  American 
Indian  and  Alaska  Native  Tribal 
govermnents. 

This  policy  outlines  the  guiding 
principles  under  which  all  employees  of 
the  Federal  Emergency  Management 
Agency  are  to  operate  with  regard  to 
Federally  recognized  American  Indian 
and  Alaska  Native  Tribal  governments. 
This  policy  does  not  apply  to 
interactions  with  any  other  Tribal 
governments  or  any  other  Alaska  Native 
Tribal  governments. 

The  Federal  Emergency  Management 
Agency  acknowledges  the  trust 
relationship  between  the  U.S. 
government  and  American  Indian  and 
Alaska  Native  Tribal  governments  as 
estabUshed  by  specific  statutes,  treaties, 
court  decisions,  executive  orders, 
regulations,  and  policies.  The  Federal 
Emergency  Management  Agency  further 


acknowledges  the  precedents  of  the 
Constitution,  the  F^sident  of  the  United 
States,  and  the  U.S.  Congress  as  the 
foundation  of  this  policy's  content. 

This  policy  is  intended  to  be  flexible 
and  dynamic  to  provide  for  the 
evolution  of  the  partnerships  between 
and  among  the  Federal  Emergency 
Management  Agency,  Tribal 
governments,  State  and  local 
governments,  and  other  Federal 
agencies.  Working  within  existing 
statutes  and  authorities,  the  Federal 
Emergency  Management  Agency  will 
endeavor  to  be  consistent  in  its  dealings 
with  Tribal  governments  throughout  the 
country. 

This  policy  is  consistent  with  existing 
law  and  does  not  alter  or  supersede  the 
authorities  of  the  Federal  Emergency 
Management  Agency  or  those  of  any 
other  Federal  departments  and  agencies. 
Further,  this  poUcy  does  not  diminish 
or  modify  existing  Tribal  government 
authority  in  any  way,  nor  does  it  suggest 
recognition  of  Tribal  authority  that  does 
not  currently  exist  beyond  the  inherent 
attributes  of  sovereign  Tribal  authority 
to  protect  Tribal  interests  and  welfare. 
The  Federal  Emergency  Management 
Agency  has  authority  to  work  with 
Tribal  governments  concerning 
emergency  management  programs  under 
existing  law. 

Definitions  and  Terms 

Federal  Emergency  Management  Agency 

An  independent  agency  of  the  U.S. 
Government  estabUshed  by 
Reorganization  Plan  No.  3  of  1978, 
whose  employees  are  subject  to  the 
poUcies  and  guiding  principles 
contained  herein.  Also  referred  to  in 
this  document  as  "the  Agency." 

Indian  Tribe 

Means  an  Indian  or  Alaska  Native 
Tribe,  band,  nation,  pueblo,  village,  or 
community  that  the  Secretary  of  the 
Interior  acknowledges  to  exist  as  an 
Indian  Tribe  under  the  Federally 
Recognized  Indian  Tribe  List  Act  of 
1994,  25  U.S.C.  479a. 

Tribal  Government 

The  recognized  governing  body  of  an 
Indian  Tribe,  band,  nation,  pueblo, 
village,  or  community,  including  any 
Alaska  Native  Village  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688). 

Policy  Principles 

The  following  policy  principles 
define  the  commitment  of  the  Federal 
Emergency  Management  Agency  and  its 
employees  to  build  a  strong  and  lasting 
parinership  with  American  Indian  and 
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Alaska  Native  Tribal  governments. 
These  principles  will  serve  to  guide  and 
direct  the  Agency's  interactions  with 
American  Indian  and  Alaskan  Native 
Tribal  governments. 

These  principles  mirror  and  reinforce 
the  philosophy  embodied  in  President 
Clinton's  April  29, 1994,  Memorandum 
for  the  Heads  of  Executive  Departments 
and  Agencies  entitled  "Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments". 

The  Federal  Emergency  Management 
Agency  recognizes  and  commits  to  a 
govemment-to-govemment  relationship 
with  American  Indian  and  Alaska 
Native  Tribal  governments. 

The  Federal  Emergency  Management 
Agency  recognizes  that  the  Tribal  right 
of  self-government  flows  from  the 
inherent  sovereignty  of  Tribes  as  nations 
and  that  Federally  recognized  Tribes 
have  a  imique  and  direct  relationship 
with  the  Federal  government. 

The  Federal  Emergency  Management 
Agency  will  consult,  to  the  extent 
practicable  and  to  the  extent  permitted 
bylaw,  with  American  Indian  and 
Alaska  Native  Tribal  governments 
before  taking  actions  that  affect 
Federally  recognized  Tribal 
governments  to  ensure  that  Tribal  rights 
and  concerns  are  addressed. 

The  Federal  Emergency  Management 
Agency  recognizes  that,  as  a  sovereign 
government,  each  Tribal  government 
has  the  right  to  set  its  own  priorities  and 
goals  for  the  welfare  of  its  membership, 
which  include  the  considerations  Tribal 
governments  make  to  fulfill  their 
responsibilities  to  their  non-Tribal 
residents,  relatives,  employees,  and 
neighbors.  The  Federal  Emergency 
Management  Agency  will  involve  Tribal 
governments  in  consultations  to  the 
extent  practicable  to  seek  their  input  on 
policies,  programs,  and  issues  so  that 
they  may  evaluate  the  potential  impacts 
for  themselves. 

The  Federal  Emergency  Management 
Agency  acknowledges  the  trust 
relationship  between  the  Federal 
Government  and  American  Indian  and 
Alaska  Native  Tribal  governments  as 
established  by  specific  treaties,  court 
decisions,  statutes,  executive  orders, 
regulations,  and  policies. 

In  recognition  of  this  trust 
responsibility,  the  Federal  Emergency 
Management  Agency  will  evaluate  to 
the  extent  possible  Uie  impact  of 
poUcies,  programs,  and  activities  on 
Tribal  trust  resources  and  assure  that  it 
considers  the  rights  and  concerns  of 
Tribal  governments  in  its  decision- 
making. 


The  Federal  Emergency  Management 
Agency  will  identify  and  take 
appropriate  steps  to  the  extent 
practicable  to  eliminate  or  diminish 
procedural  impediments  to  working 
directly  and  effectively  with  Tribal 
governments. 

The  Federal  Emergency  Management 
Agency  recognizes  that  there  may  be 
legal,  procedural,  organizational,  or 
other  impediments  that  affect  its 
working  relationships  with  Tribes.  To 
the  extent  practicable  and  permitted  by 
law,  the  Federal  Emergency 
Management  Agency  wall  apply  the 
requirements  of  Executive  Order  12875, 
"Enhancing  the  Intergovernmental 
Partnership,"  and  Executive  Order 
12866,  "Regulatory  Planning  and 
Review,"  to  design  solutions  and  tailor 
Agency  programs  to  address  specific  or 
imique  needs  of  Tribal  governments. 

The  Federal  Emergency  Management 
Agency  will  work  in  partnership  with 
other  Federal  departments  and  agencies 
to  the  extent  practicable  to  enlist  their 
support  of  cooperative  efforts  to  further 
the  goals  of  this  policy. 

The  Federal  Emergency  Management 
Agency  recognizes  the  importance  of 
interagency  communication, 
coordination,  and  cooperation  to  pursue 
and  implement  its  Tribal  policy  and  to 
fulfill  the  Agency's  commitment  to  work 
with  Tribal  governments  in  a 
govemment-to-govemment  relationship. 

The  Federal  Emergency  Management 
Agency  will  encourage  cooperation  and 
partnership  between  and  among 
Federal,  Tribal,  State,  and  local 
governments  to  resolve  issues  of  mutual 
concern  related  to  emergency 
management.  \ 

Effective  emergency  management 
requires  the  cooperation,  partnership, 
and  mutual  consideration  of 
neighboring  governments,  whether 
those  governments  are  neighboring 
Tribal,  State,  or  local  governments. 
Accordingly,  the  Federal  Emergency 
Management  Agency  will  encourage 
pursuing  partnerships  in  the  interest  of 
emergency  management.  The  Agency's 
support  is  not  intended  to  lend  Federal 
support  to  any  one  party  to  the  jeopardy 
of  the  interests  of  another.  In  the  field 
of  emergency  management,  problems 
are  often  shared  and  the  principle  of 
partnership  between  equals  and 
neighbors  often  serves  the  best  interests 
of  both. 

The  Federal  Emergency  Management 
Agency  acknowledges  as  precedents  the 
policy  commitments  and  decisions  of 
the  executive,  legislative,  and  judicial 


branches  of  the  United  States 
Government. 

The  Federal  Emergency  Management 
Agency's  policy  for  govemment-to- 
govemment  relations  with  American 
Indian  and  Alaska  Native  Tribal 
governments  reinforces  and 
incorporates  the  commitments 
contained  in  various  Presidential 
policies  emphasizing  that  such  a 
govemment-to-govemment  relationship 
be  pursued.  The  Agency's  policy  also 
recognizes  the  1988  U.S.  House  of 
Representatives  Concurrent  Resolution 
#331,  which  declares  the  policy  "To 
acknowledge  the  contribution  of  the 
Iroquois  Confederacy  of  Nations  .  .  . 
and  to  reaffirm  the  continuing 
govemment-to-govemment  relationship 
between  Indian  tribes  and  the  United 
States  established  in  the  Constitution." 
Further,  this  policy  acknowledges  the 
importance  and  precedence  of  treaties, 
court  decisions,  statutes,  executive 
orders,  and  regulations  regarding  Tribal 
pohcy  without  extensive  citations. 

The  Federal  Emergency  Management 
Agency  will  use  its  best  efforts  to 
institutionalize  this  policy  within  the 
fundamental  tenets  of  the  Agency's 
mission. 

The  Federal  Emergency  Management 
Agency  will  fully  and  effectively 
incorporate  to  the  extent  practicable  all 
of  the  principles  of  this  policy  into  the 
daily  activities  and  operations  of 
Agency  employees.  TTiis  policy  is 
designed  to  reflect  an  ongoing  and  long- 
term  planning  and  management  effort. 

As  Director  of  the  Federal  Emergency 
Management  Agency,  I  designate  the 
Preparedness,  Training  and  Exercises 
Directorate  to  serve  as  our  liaison  with 
American  Indian  and  Alaska  Native 
Tribal  governments  on  policy  issues. 
Further,  each  of  the  Agency's  ten 
regional  offices  has  designated  an 
individual  as  the  focal  point  for  the 
coordination  and  implementation  of  this 
policy. 

This  policy  is  subject  to  periodic 
review  based  upon  lessons  learned  in 
the  course  of  its  implementation. 
Therefore,  as  Director  of  the  Federal 
Emergency  Management  Agency,  I  am 
hereby  directing  all  Agency  components 
and  staff  to  implement  this  pohcy  by 
incorporating  all  of  the  principles  above 
in  their  activities,  policies,  and 
programs. 

Dated:  September  25, 1998. 
James  L  Witt, 
Director 
|FR  Doc.  99-642  Filed  1-11-99;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Statement  of  Considerations  of 
Comments  Received  on  Draft  Agency 
Tribal  Poiicy 

agency:  Fedeitl  Emergency 
Management  AJgency  (FEMA). 
ACTION:  Notice)  statement  of 
considerations  of  comments  received. 

i 

SUMMARY:  As  aldemonstration  of  the 
consultation  pfocess  undertaken  by 
FEMA  in  the  cburse  of  developing  its 
final  Policy  on|Govemment-to- 
Govemment  Relations  with  American 
Indian  and  Alaska  Native  Tribal 
Governments,  ^s  Statement  of 
Considerations!  allows  interested  parties 
to  imderstand  ^e  scope  and  nature  of 
comments  received  on  the  draft  policy, 
as  well  as  the  Agency's  disposition  of 
these  commenlp. 

FOR  FURTHER  INFORMATION  CONTACT:  Kyle 
W.  Blackman,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DiC.  20472,  (202)  646-2776 
(e-mail)  kyle.blpckinan@fema.gov. 
SUPPt-EMENTARY  INFORMATION:  FEMA 
pursued  comments  on  its  draft  policy  on 
American  Indi^  and  Alaska  Natives 
through  three  Venues:  direct 
correspondency.  Federal  Register 
pubhcations  (6J2  FR  61329.  November 
17.  1997,  and  83  FR  7793.  February  17. 
1998).  and  con^ltation  sessions.  We 
received  written  comments  and 
recommendations  from  66  respondents. 
In  addition,  mdre  than  100  individuals 
participated  injthe  nine  consultation 
sessions  organised  by  FEMA.  We 
incorporated  tHe  transcripts  of  the 
consultation  sessions  into  the  official 
record  of  the  Afeency's  interactions  on 
this  policy  andjfactored  comments  and 
recommendations  received  through 
these  sessions  into  the  final  policy  and 
into  this  statement  of  considerations.  (A 
full  record  of  tke  Agency's  policy 
development  process  is  available  for 
review  at  FEMA's  offices  in 
Washington,  D.C). 

Comments  raceiyed  from  respondents 
on  the  draft  policy  fall  into  three 
categories — policy  recommendations 
(including  editorial  and  content  issues); 
implementatioti  issues;  and  general 
statements  of  support  or  concern 
regarding  the  policy.  We  address 
comments  received  through  this  process 
in  this  statement  of  considerations.  We 
identify  responldents  and  their 
recommendatiqns  and  provide  the 
Agency's  respohse  to  the  comments.  We 
will  address  relevant  issues  associated 
with  the  implementation  of  this  policy 
that  were  identified  through  this  process 
in  programmatic  guidance  and  will 
provide  copies  of  the  issues  to  all 


interested  parties.  We  also  made 
substantial  editorial  changes 
recommended  for  clarity  in  the  course 
of  this  policy  review. 

Section  I  of  this  statement  of 
considerations  provides  general 
statements  regarding  the  policy  and  the 
actions  of  FEMA  in  undertaking  this 
effort.  Some  statements  have  been 
abbreviated  without  impact  on  their 
intent  or  nature.  Within  Section  11  of 
this  document,  recurrent  issues  are 
summarized  and  a  summarized  Agency 
response  appears.  In  the  third  and  final 
part,  we  address  detailed  comments  in 
a  section-by-section  analysis  of  the 
policy.  The  sections  analyzed 
correspond  to  the  Sections  outlined  in 
the  draft  policy  published  twice 
previously  in  the  Federal  Register.  As 
the  direct  result  of  recommended 
revisions,  the  final  policy  sections  do 
not  correspond  directly  with  those 
identified  in  this  statement  of 
considerations. 

I.  General  Statements  About  the  Policy 

(Colorado  River  Indian  Tribes)  "We 
appreciate  the  attention  that  FEMA  is 
giving  to  the  situation.  We  applaud  and 
reiterate  the  concerns  expressed  in  your 
draft  policy  document." 
-  (Mni  Sose  Intertribal  Water  Rights 
Coalition,  Inc.)  "Mni  Sose  Intertribal 
Water  Rights  Coalition  expresses 
appreciation  and  commends  the  Federal 
Emergency  Management  Agency  for  its 
enlightened  view  of  its  relationship 
with  Indian  Tribes." 

(National  Congress  of  American 
Indians)  "NCAI  appreciates  FEMA's 
effort  and  commends  the  agency  for 
issuing  its  draft  policy  to  tribal 
governments  for  comment.  Though  the 
policy  is  long  overdue,  we  believe  that 
the  agency  and  tribal  governments  will 
benefit  from  a  consistent  and  dedicated 
collaborative  effort,  which  can  result 
from  a  formal  policy.  FEMA  has  stated 
that  its  goal  is  to  create  a  relationship, 
which  is  flexible  and  dynamic  enough 
to  provide  for  the  evolution  of 
partnerships  between  FEMA  and  tribal 
governments.  NCAI  applauds  such  a 
goal." 

(Mandan,  Hidatsa,  and  Arikara 
Nation— Three  Affiliated  Tribes)  "I 
would  like  to  take  this  opportunity  to 
thank  you  on  behalf  of  the  Three 
Affiliated  Tribes  for  providing  financial 
assistance  so  diligently  and 
expeditiously  to  our  members  affected 
by  the  winter  storms  and  spring  flood  of 
1997.  It  was  a  pleasure  to  work  with  a 
Federal  agency  that  is  so  efficient  and 
concerned  for  the  well  being  of  people. 
We  look  forward  to  working  with  you 
again  on  any  other  emergency 
situations." 


(The  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Nation) 
"The  Salish  and  Kootenai  Tribes  are 
encouraged  with  the  drafting  of  the 
Indian  Policy  by  FEMA." 

(Crow  Tribal  Council)  "We  do 
appreciate  FEMA's  efforts  to  develop  a 
partnership  which  is  intended  to  be 
flexible  and  dynamic." 

(Douglas  Indian  Association  Tribal 
Government)  "As  a  Federally 
Recognized  tribe,  we  appreciate  the 
partnership  described  in  the  above 
document.  We  also  uphold  the  policy 
principles." 

(Neuragansett  Indian  Tribe)  "The  only 
comment  that  I  have  for  the  draft  FEMA 
Native  American  and  Alaska  Natives 
Policy  is  will  this  policy  solidify  what 
the  Narragansett  Tribe  has  in  place 
already  with  FEMA.  Other  than  that,  the 
policy  is  very  straight  forward." 

(Prairie  Island  Indian  Community) 
"We  have  long  been  interested  in  the 
development  of  such  a  policy  that 
would  enable  your  agency  to  work  with 
our  tribe  on  a  govenunent-to- 
government  basis  *   *  *  We  look 
forward  to  the  implementation  of  the 
pohcy." 

(Division  of  Special  Revenue, 
Department  of  Revenue  Services,  State 
of  Comiecticut)  "In  summary,  as  long  as 
the  FEMA  policy  is  limited  to 
emergency  management  related  issues 
(that  do  not  conflict  with  agreements  the 
State  has  with  Tribes]  inclusion  of 
interaction  with  Tribal  govenmients  in 
times  of  disaster  makes  sense  in 
coordinating  and  implementing  disaster 
or  emergency  preparedness,  response 
and  recovery  policies." 

(Disaster  and  Emergency  Services 
Division,  Department  of  Military  Affairs, 
State  of  Montana)  "MTDES  is  glad  that 
FEMA  is  finally  addressing  this  issue 
formally  and  we  hope  to  work  in 
partnership  with  FEMA  in  furthering 
the  goals  of  this  policy." 

(Bureau  of  Disaster  Services,  Military 
Division,  State  of  Idaho)  "I  am 
extremely  interested  in  what  effect  this 
new  policy  will  have  on  the  State  of 
Idaho  and  its  people." 

(Military  Division,  State  of  Idaho) 
"Both  Governor  Batt  and  I  will  be 
extremely  interested  in  what  effect  this 
new  FEMA  policy  will  have  on  the  State 
of  Idaho  and  its  tribes." 

(International  City/Coimty 
Management  Association)  "Overall  the 
principles  under  which  all  FEMA 
employees  are  to  operate  when  working 
with  American  Indian  and  Alaska 
Native  tribal  governments  are  strong  and 
comprehensive." 

(Northern  Idaho  Agency,  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the 
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Interior)  "FEMA  is  to  be  congratulated 
for  this  imdertaking  as  it  attempts  to 
fulfill  the  trust  responsibility  of  the 
United  States  and  its  Agencies  to  deal 
with  and  treat  with  [sic]  the  several 
American  Indian  Tribal  Governments." 

(Eastern  Area  Office,  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior) 
"I  would  like  to  commend  [FEMA]  for 
their  hard  work  and  effort  in  drafting  an 
Indian  Policy  Statement  which  reflects 
the  commitment  of  the  Clinton 
Administration  and  FEMA  to  work  with 
Federally  recognized  Indian  tribes  on  a 
govemment-to-govemment  basis. 
Congratulations  on  a  job  well  done." 

(Billings  Area  Office,  Bureau  of  Indian 
Affairs,  U.S.  Etepartment  of  the  Interior) 
"We  are  encouraged  to  see  FEMA 
acknowledging  its  fiduciary  relationship 
and  recognizing  its  trust  responsibility 
to  the  native  people.  Hopefully,  the 
draft  policy  will  only  be  the  beginning 
of  a  long  overdue  need  to  address  the 
quandary  Indian  people  are  put  in  when 
an  emergency  arises  on  the 
reservations." 

(Southern  California  Agency,  Bureau 
of  Indian  Affairs,  U.S.  Department  of  the 
Interior)  "We  encourage  FEMA  to 
continue  the  commitment  of  a 
government  to  government  relationship 
with  Federally  recognized  Tribal 
governments." 

(The  Mohegan  Tribe)  "I  have 
reviewed  your  [draft  policy]  and  found 
it  to  be  well  thought  out  and  sensitive 
to  the  fact  the  Indian  Tribes  are 
governments  and  should  be  dealt  with 
as  such.  The  Mohegan  Tribe  would  look 
forward  to  working  with  FEMA 
pursuant  to  the  terms  of  the  draft  policy 
statement." 

(Gila  River  Indian  Community)  "A 
strong  cooperative  relationship  with 
FEMA  would  allow  the  Community  to 
have  access  to  technical  expertise  and 
assistance,  training  and  other 
opportunities  as  we  improve  our  own 
emergency  management  organization." 

(Kotlik  Traditional  Council)  "We 
believe  that  this  policy  would  serve  to 
enhance  the  capability  of  all 
governments  to  prepare  for  and  respond 
to  the  reahstic  hazards  we  face,  and  to 
better  protect  our  community  when 
disaster  strikes." 

(Muskogee  Area  Office,  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the 
Interior)  "The  draft  offers  the  flexibility 
of  meeting  the  needs  of  an  existing 
govemment-to-govemment  relationship 
between  [FEMA]  and  the  tribes." 

(Horton  Agency,  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior) 
"The  information  contained  in  the  draft 
is  a  good  step  forward  in  working  wdth 
tribes." 


(Office  of  the  Governor,  State  of  New 
Mexico)  "The  attempt  by  FEMA  to 
recognize  the  need  for  improvement  in 
the  Federal  interagency  Tribal 
partnership  through  improved  planning, 
communication,  coordination  and 
cooperation  with  respect  to  emergency 
management  is  to  be  commended." 

(State  of  Ohio  Emergency 
Management  Agency)  "We  support  your 
efforts  to  provide  disaster  assistance, 
mitigation  activities,  preparedness, 
response  and  recovery  to  these  Tribal 
governments." 

(Commonwealth  of  Pennsylvania 
Emergency  Management  Agency)  "It  is 
Important  that  [FEMA]  maintains  a 
partnership  with  many  Tribal 
governments  and  ensures  a  working 
relationship  ^m\h  them  that  is  consistent 
among  all  Tribal  governments." 

(Commonwealm  of  Massadiusetts 
Emergency  Management  Agency)  "I 
have  reviewed  the  draft  American 
Indian  and  Alaska  Native  Policy  and 
Massachusetts  concurs  with  the  intent 
and  content  of  the  poUcy." 

(Office  of  the  Governor,  State  of 
Hawaii)  "I  commend  the  efforts  to 
reflect  our  President's  and  [FEMA's] 
commitment  to  a  government  to 
government  relationship  vdth  Federally 
recognized  tribal  governments.  Your 
new  proposed  policy  sets  the  framework 
for  a  spirit  of  partnership.  The  end 
result  should  be  an  enhanced  capabiUty 
to  prepare  for  and  respond  to  disasters. 
In  the  long  run,  our  communities  will  be 
better  protected. " 

(Office  of  the  Governor,  State  of 
Wisconsin)  "On  behalf  of  the  Governor, 
I  concur  with  the  draft  poHcy's  overall 
intent.  Governor  Thompson  is  pleased 
that  FEMA  has  included  language 
which  recognizes  and  encourages  the 
importance  of  partnership  between 
tribal,  state,  and  local  governments  to 
resolve  issues  of  mutual  concern 
relating  to  emergency  management." 

(Office  of  Indian  Affairs,  Office  of  the 
Governor,  State  of  Louisiana)  "The  state 
is  pleased  vtrith  this  draft  and  believes 
it  effectively  addresses  mutual 
emergency  management  concerns 
among  tribes,  local  governments,  the 
state,  and  the  Federal  Government." 

(Department  of  Community  Affairs, 
State  of  Florida)  "In  the  new  world  of 
states  entering  into  collaborative 
"partnerships"  with  FEMA,  it  is  only 
natural  to  establish  the  same  working 
partnerships  with  Native  Americans. 
This  should  have  a  beneficial  impact  on 
future  disaster  recovery  operations 
involving  Native  Americans,  including 
the  Seminole  and  Miccosukee  Tribes  of 
Florida." 

(Office  of  the  Governor,  State  of 
Wyoming)  "The  spirit  of  the  guidelines 


and  the  policy  are  very  consistent  with 
Wyoming's  commitment  to  partnerships 
and  focusing  emergency  response  at  the 
local  level." 

(Office  of  the  State  Fire  Marshal, 
Department  of  Public  Safety  and 
Corrections,  State  of  Louisiana)  "I 
conciu-  with  Mr.  Witt's  belief  that 
problems  in  emergencies  and  disasters 
are  often  shared  and  the  spirit  of 
partnership  between  equals  and 
neighbors  during  these  times  often 
serves  the  interest  of  both." 

(Emergency  Management  Section, 
Division  of  State  PoUce,  State  of  New 
Jersey)  "This  office  shares  your  belief 
that  partnerships  between  individuals 
and  organizations  in  preparing  for  and 
responding  to  emergency  situations  can 
be  beneficial  to  the  interests  of  the 
partners.  [W]e  support  the  spirit  of 
cooperation  and  commitment  FEMA  is 
bringing  to  its  relationship  with  Native 
Americans.  We  feel  this  coopyeration  is 
essential  between  all  levels  of 
government  as  we  work  to  develop  and 
maintain  the  best  possible  capability  to 
respond  in  time  of  emergency." 

(Office  of  the  Governor,  State  of 
Alaska)  "The  state  of  Alaska  has  no 
objection  to  adoption  of  the  proposed 
policy." 

(Office  of  Emergency  Management, 
Department  of  Local  Affairs,  State  of 
Colorado)  "Colorado  is  supportive  of  the 
pohcy  as  stated  in  the  draft,  and  of  the 
nine  underlying  pohcy  principles." 

(State  of  Georgia  Emergency 
Management  Agency)  "While  Georgia 
does  not  have  any  American  Indian 
tribes  covered  under  this  policy  we 
believe  the  policy  is  equitable  and 
especially  appreciate  your  efforts  to 
include  members  of  tribes,  state  and 
local  governments  in  planning  efforts 
and  to  enlist  them  as  partners  in  the 
decision  making  process." 

(rtate  of  California  Governor's  Office 
of  Emergency  Services)  "FEMA  has 
clarified  for  all  native  peoples — as  well 
as  to  the  states — that  the  federal 
government  wrill  make  the  proper 
coordination  with  native  peoples  a  high 
priority.  We  support  and  encourage 
FEMA's  effort  to  clarify  the  relationship 
between  Native  Americans  and  the- 
United  States  government  during 
disasters." 

(U.S.  Virgin  Islands  Territorial 
Emergency  Management  Agency)  "I 
have  reviewed  the  draft  document,  and 
have  found  it  to  be  a  satisfactory 
partnership  agreement." 

(Caddo  Indian  Tribe  of  Oklahoma)  "I 
want  to  congratulate  you  on  your 
Initiative  to  include  American  Indians 
and  Alaska  Natives  m  the  commenting 
period  on  your  draft.  I  also  want  to 
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thank  you  for  wforking  with  the  tribes  on 
a  govemment-to-govemment  basis." 

(Mohegan  Tribe)  "We  think  that  the 
language  in  the  policy  respects  the 
govemment-to-govemment  relationship. 
And  it  certainly  reflects  that  each  tribe 
should  decide  what's  best  for  them.  It 
appears  by  yout  language  that  you 
understand  whftt  [sovereignty]  is  and 
what  our  rights  are,  and  that  we  should 
expect  that  FEMA  demonstrate  that  in 
how  they  make.policy." 

(The  Hopi  Trfbe)  "I  could  not  agree 
with  you  more  that  a  policy  such  as  this 
will  reinforce  tke  importance  of 
partnership  between  and  among  all 
levels  of  goverriment." 

(Quinault  hidian  Nation)  "As  a  self- 
governance  tribe,  Quinault  in  particular 
appreciates  your  commitment  to  dealing 
with  tribes  on  a|  govemment-to- 
govemment  basis.  In  return  for  your 
commitment,  the  Quinault  Indian 
Nation  pledges  to  make  every  effort  to 
establish  and  p^mote  a  cooperative  and 
effective  workiiig  relationship  with 
FEMA."  I 

(Pueblo  of  Zimi)  "We  look  forward  to 
the  incorporatiqn  of  our 
recommendatictis  into  the  policy  and  to 
a  stronger  working  relationship  with 
FEMA." 

(Fond  Du  LaO  Reservation)  "Although 
no  one  expects  ^  emergency  of  the 
kind  requiring  ils  to  work  with  FEMA 
staff,  it  is  essential  that  should  such  an 
emergency  aris«,  the  groundwork  for 
swift  and  immediate  action  has  been 
established.  Thf  draft  policy  that  we 
have  reviewed  Would  establish  this 
groundwork.  We  have  reviewed  the 
comments  of  thfe  Prairie  Island  Indian 
Community,  and  the  National  Congress 
of  American  Indians  *  •  *  and  find 
they  have  fully  covered  our  concems." 

n.  Issues  of  Coitunon  Interest 

Comment:  Many  respondents 
expressed  concfm  about  the  recurring, 
ambiguous  phrases  "where 
appropriate"  ai\d  "when  appropriate" 
and  recommenSed  alternative  language 
be  inserted  to  ninforce  and  clarify  the 
intent. 

Response:  Wg  agree  that  these 
statements  give  the  mistaken  impression 
that  personal  judgments  will  dictate 
whether  policy  principles  are  honored. 
In  the  final  policy  statement  we  revised 
these  statement!  to  reflect  that  these 
principles  will  be  followed  "to  the 
greatest  extent  practicable  and  to  the 
extent  p>ermitte^  by  law."  This  language 
is  consistent  with  that  contained  within 
President  Clint<in's  April  29, 1994, 
Policy  Memorandum,  "Govemment-to- 
Govemment  Relations  With  Native 
American  Tribal  Governments,"  as  well 
as  the  congressibnal  policies  reflected  in 


Public  Law  93-638,  Indian  self- 
determirution  and  Education  Assistance 
Act. 

Comment:  Several  respondents 
recommended  for  consistency  that 
wherever  "American  Indian  and  Alaska 
Native  governments"  appears  in  the 
policy  that  the  statement  be  revised  to 
"American  Indian  and  Alaska  Native 
tribal  governments. " 

Response:  We  agree.  The  final  policy 
reflects  these  recommendations. 

Comment:  Several  respondents 
recommended  that  the  definitions  of 
Indian  Tribe  and  Tribal  government 
within  the  policy  be  as  consistent  as 
possible  with  definitions  contained  in 
existing  statutes. 

Response:  We  agree.  The  final  policy 
reflects  these  recommendations. 

Comment:  Several  respondents 
wanted  to  know  whether  this  policy 
would  allow  tribal  governments  to 
request  disaster  declarations  directly 
from  FEMA,  rather  than  working 
through  the  State. 

Response:  We  imderstand  the  interest 
in  the  implications  for  this  policy  on  the 
administration  of  the  Federal  disaster 
assistance  programs.  However,  the 
poUcy  is  consistent  with  the  existing 
authorities  of  the  Agency.  As  we  noted 
in  the  introductory  section  of  the  policy, 
we  do  not  intend  the  policy  to  alter  or 
supersede  existing  laws.  Under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  as  amended, 
42  U.S.C.  5121  et  reg.,  requests  for 
presidential  disaster  declarations  must 
come  from  the  Governor  of  the  State. 
Once  a  declaration  has  been  made, 
however.  Tribal  governments  have  the 
flexibility  to  decide  between  several 
options  for  working  with  FEMA  on  the 
administration  of  disaster  assistance 
programs. 

Comment:  Some  respondents  were 
concerned  about  how  FEMA  would 
make  determinations  of  who  is  an 
American  Indian  for  purposes  of 
providing  Individual  Assistance  during 
a  Presidentially  declared  major  disaster 
or  emergency. 

Response:  Individuals  who  are  legally 
within  this  country,  regardless  of  their 
age,  sex,  religion,  or  race,  are  eligible  to 
receive  Individual  Assistance  fix)m 
FEMA  if  they  reside  within  a 
jurisdiction  where  the  President  has 
declared  a  major  disaster  or  emergency 
and  is  eligible  to  receive  this  program's 
assistance.  This  includes  American 
Indians.  The  Agency's  Tribal  policy  will 
not  have  an  impact  on  current 
procedures  for  determining  eligibility 
under  this  program. 

Comment:  Some  respondents  asked 
whether  pre-disaster  preparedness 
funding  currently  provided  to  States 


and  local  governments  would  be 
reduced  as  the  result  of  this  policy. 

Response:  Our  policy  for  American 
Indians  and  Alaska  Natives  affirms  the 
govemment-to-govenunent  policy 
commitments  of  the  Clinton 
Administration  and  other  legal 
precedents.  The  policy  focuses  on 
building  partnerships  with  Tribal 
governments  for  the  development  and 
maintenance  of  emergency  management 
programs  to  address  the  hazards  these 
governments  face.  The  policy  outlines 
the  communications  philosophy  of  the 
Agency  with  regard  to  these  sovereign 
nations,  yet  acloiowledges  that  these 
interactions  will  occur  within  the 
existing  authorities  and  resources  of  the 
Agency.  Therefore,  we  intend  through 
this  policy  to  strengthen  the 
communication  and  partnership 
between  and  among  Federal,  State, 
Tribal,  and  local  governments.  We 
intend  to  build  these  relationships  in 
cooperation  with  State  and  local 
govenmients — and  not  at  their  expense. 
Although  additional  resources  may  need 
to  be  pursued  in  the  future  to 
implement  this  policy,  we  do  not  intend 
to  reduce  funding  provided  to  the  Stat  js 
and  local  governments  in  order  to 
accomplish  this. 

Comment:  On  the  issue  ofFEMA's 
commitment  to  a  govemment-to- 
govemment  relationship,  several 
respondents  expressed  their  concern 
that  Tribal  government  requests  for 
technical  assistance  not  be 
subordinated  to  the  will  of  the  State. 

Response:  As  outlined  in  the  policy, 
we  believe  that  partnership  between  and 
among  all  levels  of  govenmient  is  in  the 
interest  of  disaster  mitigation, 
preparedness,  response  and  recovery. 
For  this  reason,  we  encourage  Tribal 
govenunents  to  develop  strong  working 
relationships  with  local  and  State 
government  entities.  We  believe  that  the 
Agency's  State  and  local  partners 
possess  resources  and  expertise  that 
could  be  of  great  value  to  tribal 
governments  as  they  undertake 
emergency  management  programs. 

Comment:  Several  respondents  were 
interested  in  broadening  the  application 
of  this  policy  to  include  State- 
recognized  tribes. 

Response:  We  disagree.  Our  policy  is 
consistent  with  the  Administration's 
policy  and  remains  only  applicable  to 
Federally  recognized  Tribes. 

Comment:  Several  respondents 
encouraged  that  FEMA  Tribal  liaison 
position  be  staffed  by  an  American 
Indian  or  Alaska  Native. 

Response:  We  are  sensitive  to  this 
concern  and  interested  in  employing 
staff  who  are  representative  of  the 
interests  we  need  to  serve.  At  this  time. 
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aowever,  the  Agency  Tribal  Liaison 
positions  in  Headquarters  and  the 
Regional  Offices  are  an  additional  duty 
for  existing  employees. 

Comment:  Several  respondents  were 
concerned  about  the  short  notice  of  the 
consultation  sessions  on  the  draft 
Agency  policy  and  the  publication  of 
the  Federal  Register  Notice  after  two 
such  sessions  had  occurred. 

Response:  FEMA  apologizes  for  the 
timing  of  the  Federal  Register  notice 
publication.  The  Agency  wrote  to  all  of 
the  Federally  recognized  Tribes  in 
advance  of  the  sessions  to  invite  them 
to  attend. 

Comments:  Several  respondents 
suggested  that  FEMA  present  its  final 
policy  at  the  National  Congress  of 
American  Indians  conference  this  year. 

Response:  When  the  policy  is  final  we 
hope  to  present  and  discuss  the  poUcy 
with  Tribal  government  leaders  in 
various  forums. 

m.  Section-By-Section  Comments  and 
Recommendations 

A.  Overall  policy 

Comment:  "[The  President's! 
memorandum  should  be  highlighted  as 
a  central  supporting  document  for  this 
policy."  (National  Congress  of  American 
Indians) 

Response:  We  agree  and  we 
reorganized  the  final  policy  to  mirror 
the  form  and  content  of  the  President's 
Memorandum  for  the  Heads  of 
Executive  Departments  and  Agencies  on 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments." 

Comment:  "I  would  like  to  take  this 
opportunity  to  express  several  concerns 
regarding  the  policy  as  drafted  because 
the  policy  only  addresses  federally 
recognized  tribes.  If  the  FEMA  policy  is 
adopted,  the  needs  of  many  state 
recognized  Indian  tribes  and  Indian 
citizens  located  in  urban  and  rural 
communities  through  the  United  States 
will  not  be  addressed. "  (N.C. 
Commission  of  Indian  Affairs, 
Department  of  Administration,  State  of 
North  Carolina) 

Response:  We  understand  the 
respondent's  concerns,  but  remain  firm 
in  our  position  that  the  policy  must 
apply  only  to  Federally  recognized 
American  Indian  and  Alaska  Native 
Tribal  governments. 

Comment:  "The  Mni  Sose  Intertribal 
Water  Rights  Coalition  recommends  that 
the  Federal  Emergency  Management 
Agency  address  the  following  items  as 
part  of  its  policy  to  deal  with  Indian 
Tribes  and  Alaska  Native  Tribes:  A. 
Annual  consultation  with  the  Tribes  to 
remain  current  on  tribal  preparedness 


status  and  tribal  needs  in  emergency 
response;  B.  To  maintain  a  more 
efficient  govemment-to-government 
relationship  that  eliminates  or  reduces 
administrative  barriers  during  times  of 
emergencies.  In  past  experiences.  Tribes 
have  been  required  to  involve  the 
Bureau  of  Indian  Affairs  to  receive 
emergency  aid  and  relief;  C.  To 
implement  plans  between  the  Federal 
Emergency  Management  Agency  and 
tribal  governments  on  matters  of 
training  and  educational  preparedness; 
D.  To  assist  in  securing  funding  on  each 
reservation  or  on  a  regional  basis  for 
Tribal  emergency  and  disaster 
preparedness  staff;  E.  Recognition  of 
disaster  declarations  as  made  by  Tribes 
and  Alaska  Native  Tribes  through  tribal 
government."  (Mni  Sose  Intertribal 
Water  Rights  Coalition). 

Response:  We  are  sensitive  to  the 
concerns  the  coalition  expressed  and 
will  assess  these  issues  as  the  policy 
evolves. 

Comment:  "Indian  Nations  deserve 
from  FEMA,  (in  accordance  with  its 
trust  relationship),  treatment  at  least 
equal  to  the  support  FEMA  gives  to 
State  and  local/county  governments  for 
emergency  management  infrastructure, 
including:  funding  for  emergency 
management  coordinators,  program 
support  services,  planning,  training 
personnel,  communications,  equipment 
and  other  standard  emergency 
management  program  needs.  The 
secondary  treatment  given  to  Indian 
Nations,  with  set  aside  grants,  is  far 
inferior  to  the  standard  emergency 
management  support  traditionally  and 
currently  being  offered  to  State  and 
county  governments.  Only  true 
govemment-to-govemment 
relationships,  similar  to  State  and  local 
relationships,  will  meet  the  emergency 
management  needs  of  the  Indian 
Nations.  Then  and  only  then  will  the 
FEMA  American  Indian  and  Alaska 
Native  Policy  be  a  standard  with  real 
meaning,  and  FEMA  will  meet  its  trust 
relationship  goals."  (The  Confederated 
Salish  and  Kootenai  Tribes  of  the 
Flathead  Nation) 

Response:  As  with  the  other 
respondent's  concerns,  we  understand 
the  issues  raised  but  must  adhere  to 
existing  legislation,  regulations  and 
legal  opinions. 

Comment:  "[FEMA]  must  include 
policies  which  will  provide  more 
meaningful  involvement  in  protecting 
cultural  and  archeology  sites.  Many 
tribes  have  historical  ties  with 
archeological  sites  that  require 
consultation  prior  to  any  disturbance. 
The  policy  must  include  policies  and 
procedures  which  promote  priority 
protection  for  specific  sites  in  situ,  and 


arrangements  to  assure  adequate 
protection  of  known  sites,  from  future 
disturt}ances."  (The  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead 
Nation) 

Response:  We  are  very  sensitive  to  the 
concerns  expressed  by  the  Tribes  and 
will  assess  these  issues  as  the  policy 
evolves. 

Comment:  "We  believe  it  is  necessary 
to  follow  up  on  the  Policy  with:  funding 
for  emergency  management 
infrastructure;  training  and  education 
among  non-Indian/ non- Alaskan 
bureaucracies  concerning  Indian  Law 
and  political  rights;  and  goals  and 
objectives  designed  to  implement  the 
Policy. "  (Disaster  and  Emergency 
Sennces  Division,  Department  of 
Military  Affairs,  State  of  Montana) 

Response:  We  are  sensitive  to  the 
concerns  expressed  by  the  Montana 
representative  and  will  assess  these 
issues  as  the  policy  evolves. 

Comment:  "This  policy,  while  meeting 
all  the  federal  criteria  for  working  with 
the  Tribes  and  recognizing  their 
government  status,  has  the  potential  for 
excluding  the  state  and  local 
jurisdiction  emergency  managers  from 
the  American  Indian  emergency 
management  programs.  This  is  contrary 
to  the  way  we  respond  to  disasters.  Our 
current  approach  is  based  on  neighbors 
helping  neighbors,  communities  helping 
each  other. "  (Emergency  Management 
Division  and  Office  of  Indian  Affairs,  on 
behalf  of  the  Office  of  the  Governor, 
State  of  Washington) 

Response:  We  believe  that 
cooperation  and  partnership  between 
and  among  Federal,  State,  Tribal,  and 
local  governments  is  essential  in 
emergency  management  and  will 
emphasize  and  encourage  that 
relationship.  We  echo  this  philosophy 
in  the  final  poUcy. 

Comment:  "We  recommend  that  the 
policy  be  revised  to  require  FEMA  to 
consult  with  all  state  and  federally 
recognized  tribes  during  natural  disaster 
relief  efforts.  Furthermore,  we 
recommend  that  the  FEMA  policy  be 
modified  to  require  state  governments  to 
enter  into  formal  working  agreements 
with  Indian  tribes  to  assure  that  disaster 
relief  efforts  reach  Indian 
communities. "  (N.C.  Commission  of 
Indian  Affairs,  Department  of 
Administration,  State  of  North  Carolina) 

Response:  We  will  extend 
consultation  only  to  Federally 
recognized  Tribes.  We  will  also  evaluate 
the  need  for  formal  working  agreements 
between  States  and  Indian  Tribes  on 
emergency  management  issues  as  the 
policy  evolves. 

Comment:  "Mutual  aid  assistance 
agreements  between  local  Federal 
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agencies  (BIA,  FEMA,  and  Tribes)  need 
to  be  in  place.  These  agreements  should 
also  include  the  state  and  county 
emergency  matiagement  agencies. " 
(Wind  River  Agency.  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior) 

Response:  Wfe  agree  that  mutual  aid  is 
important  in  r^ponse  to  disasters  but 
view  this  conuiient  as  an 
implementatiob  issue. 

Comment:  'After Tribal 
representatives  attended  a  meeting 
hosted  by  FEhM,  our  optimism  was 
diminished.  It  became  clear  that  the 
proposed  policy  would  not  establish  a 
true  government  to-government 
relationship.  In  answer  to  questions  and 
concerns  raisep  by  participants,  FEMA 
representative  admitted  that,  in  fact, 
implementation  of  the  policy  would 
result  in  no  red/  change.  It  would  do 
very  little  to  in\prove  Indian  Nation 
access  to  emergency  assistance  or  to 
improve  working  relationships  between 
Indian  Tribes  cind  FEMA. "  (Gila  River 
Indian  CommUnity) 

Response:  Tttis  final  policy  does 
represent  a  coiiunitment  by  the  Agency 
to  a  govemment-to-govemment 
relationship  w^th  American  Indian  and 
Alaska  Native  t'ribal  governments,  to 
the  extent  legally  feasible. 

Comment:  "[The  policy)  talks  about 
the  interaction  between  governments 
and  tribal  governments,  or  whatever,  but 
there's  no  real  details  on  what  is 
actually  going  to  happen,  it's  just  a — it's 
kind  of  vague. "  (Mashantucket  Pequot 
Tribal  Nation)] 

Response:  \ye  understand  the 
respondent's  comment  and  we  commit 
to  the  development  of  materials 
explaining  the  nature  of  specific 
program  relatic^nships  with  Tribal 
go'omments  a$  part  of  the 
implementatioh  of  this  policy. 

Comment:  Add  the  following:  "All 
entities  residing  on,  traveling  through, 
or  doing  business  on  Indian  Lands  are 
hereby  put  on  notice  and  this 
information  wUl  be  sent  to  the 
appropriate  griups  that  Indian  Lands 
are  not  public  \ands  and  that  the 
various  Indian\Nations  by  virtue  of  the 
long  standing  felationships  that  have 
been  established  among  the  various 
Indian  Nations  and  the  Federal 
government  in^rstate  commerce  that 
any  ingress  an4  egress  on  Indian  Lands 
even  on  public\highways,  railroad  lines, 
air  transportation  routes,  etc.  will 
recognize  the  sovereign  right  of  the 
various  Indian  Nations  to  regulate  and 
or  restrict  the  Use  of,  and  or 
transportation  \of  hazardous  materials 
and  or  substarhes  across  Indian  Lands 
which  could  s&riously  jeopardize  the 
safety  and  wel  are  of  Native  Peoples  and 
others  residing  throughout  the  various 


Indian  reservations  in  Indian  country 
legally  termed  'Indian  Lands.'  This  is 
done  in  conformance  with  and  in 
accordance  with  and  in  support  of 
previous  Federal  EPA  Laws  and 
regulations  which  supports  and 
emphasizes  Indian  rights'  to  regulate 
environmental  activities  and 
transportation  of  hazardous  substances 
across  and  on  Indian  Lands. "  (Crow 
Tribal  Council) 

Response:  We  believe  this  comment 
by  the  Crow  Tribal  Coimdl  is  outside 
the  purview  of  the  policy  and  we  have 
elected  not  to  include  this  statement  in 
the  final  policy. 

B.  Introduction  Section 

Comment:  "Although  the  preamble  to 
this  policy  mentions  people  coming 
together  in  times  of  disaster,  it  is 
important  to  note  that  Indian  tribes  are 
not  just  interested  in  disaster  recovery 
assistance,  but  also  assistance  in 
preparing  for,  planning  for,  and  training 
for  disasters. "  (Prairie  Island  Indian 
Community) 

Response:  We  agree  and  have  revised 
the  preamble  to  reflect  the  full  range  of 
tile  Agency's  interests  and  mission. 

Comment:  "Although  some  very  good 
principles  are  cited,  they  could  be 
stronger  and  more  specific,  possibly 
referring  to  some  of  the  policy  items 
which  should  be  cited  later  in  the 
document."  (National  Congress  of 
American  Indians) 

Response:  We  agree.  We  revised  the 
Introduction  to  include  the  policy 
principles. 

Comment:  "The  American  Indian  and 
Alaska  Native  tribal  governments  hold  a 
unique  status  in  the  United  States  with 
the  rights  and  benefits  of  [recommend 
language  be  inserted:)  domestic 
dependent  nations,  with  governmental 
authority  over  both  their  members  and 
their  territory. "  (Douglas  Indian 
Association  Tribal  Government) 

Response:  Although  we  elected  to 
retain  the  original  language,  we  believe 
that  other  modifications  in  the 
introductory  section  of  the  final  policy 
address  the  Association's  issue. 

Comment:  "This  policy  pertains  to 
Federally  recognized  tribes  and  provides 
guidance  to  employees  of  the  Federal 
Emergency  Management  Agency  for 
issues  affecting  American  Indians  and 
Alaska  Natives,  [recommend  language 
be  inserted:)  who  are  members  of 
Federally  recognized  tribes.  Strike  next 
sentence."  (Douglas  Indian  Association 
Tribal  Government) 

Response:  We  changed  this  sentence 
to  be  consistent  with  the  scope  of  the 
policy  document,  which  is  to  address 
the  Agency's  relationship  with 
American  Indian  and  Alaska  Native 


Tribal  governments  rather  than  to  focus 
on  individual  Tribal  members.  We 
believe  it  is  important  to  emphasize  that 
this  poUcy  does  not  extend  to  State- 
recognized  Tribes,  and  therefore  we  are 
retaining  this  statement  in  the  final 
policy. 

Comment:  "Within  the  Introduction,  a 
sentence  in  the  fourth  paragraph 
regarding  working  relationships  between 
FEMA  and  Tribal  governments  contains 
the  statement,  "they  will  vary  according 
to  the  legal  basis  and  management 
requirements  for  each  relationship. "  We 
have  no  idea  what  is  meant  by  that 
statement.  If  FEMA  intends  to  work  with 
federally  recognized  tribes  on  a 
govemment-to-govemment  basis,  there 
is  no  need  to  vary  that  basis  and 
therefore  the  statement  should  be 
removed  from  the  sentence."  (Prairie 
Island  Indian  Community)  and  "With 
regard  to  working  relationships  with 
tribal  governments,  FEMA  states  in  the 
Introduction  that  those  relationships 
"will  vary  according  to  the  legal  basis 
and  management  requirements  for  each 
relationship. "  This  statement  needs  to 
be  clarified  since  all  federally 
recognized  tribes  should  be  treated 
equally,  while  keeping  in  mind  the 
unique  needs  of  each  government." 
(National  Congress  of  American 
Indians) 

Response:  (To  both  comments)  We 
agree  with  the  concerns.  We  deleted  the 
original  sentence  and  developed  a 
statement  that  indicates  the  Agency's 
desire  for  consistent  relationships  with 
Tribal  governments  within  the  existing 
authorities  and  resources  of  the  Agency. 

Comment:  "This  policy  is  adopted 
[recommend  language  insert:]  to  support 
tribal  self-government  pursuant  to  and 
consistent  with  existing  law  and  does 
not  pre-empt  or  modify  *  *  * 
[recommend  language  insert:]  This 
policy  does  not  diminish  or  modify 
existing  tribal  government  authority  in 
any  way.  The  Federal  Emergency 
Management  Agency  has  the  authority 
to  work  with  tribal  governments 
concerning  emergency  management 
programs  under  existing  law. "  (Douglas 
Indian  Association  Tribal  Government) 

Response:  We  modified  this  language 
in  the  final  policy  in  response  to  this 
comment. 

Comment:  "Currently,  there  exists  in 
the  courts,  when  interpreting  Indian 
Treaties,  canons  of  constructions.  The 
canons  of  construction  provide  the 
courts  with  a  way  to  interpret  Treaties 
and  statutes  which  provide  some 
certainty  in  the  interpretations.  I  would 
recommend  that  FEMA  adopt  these 
canons  of  construction  be  used  as 
guidelines  for  the  Agency.  By  adoption 
of  the  canons  of  construction  adopted 


Federal  Register /Vol.  64,  No.  7 /Tuesday,  January  12,  1999 /Notices 


2105 


by  the  courts  in  the  FEMA  policy  no 
rights  will  be  granted  or  waived.  The 
cases  which  developed  the  canons 
include  the  following:  Choctaw  Nation 
V.  United  States,  318  U.S.  423.431-432 
{1943):  Choate  v.  Trapp,  224  U.S. 
665.675  (1912):  United  States  v.  Walker 
River  Irrigation  District,  104  F.  2d  334, 
337  (9th  Cir.  1939):  McCIanahan  v. 
Arizona  State  Tax  Commission,  411 
U.S.  164,  174  (1973):  Carpenter  v.  Shaw, 
280  U.S.  363.367  (1930):  Winters  v. 
United  States,  207  U.S.  564,  576-77 
(1908):  Choctaw  Nation  v.  United 
States,  397  U.S.  620.  631  (1970):  United 
States  V.  Shoshone  Tribe,  304  U.S.  111. 
116  (1938):  Jones  v.  Meehan,  175  U.S.  1, 
11  (1899):  Worcester  V.  Georgia,  31  U.S. 
(6 Pet.)  515,  551-54,  582  (1832)." 
(Northern  Idaho  Agency,  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the 
Interior)  and  "These  are  very  positive 
comments,  yet,  such  an  important 
policy  statement  merits  further 
explanation  and  supporting  law.  From 
the  earliest  days  of  this  republic,  the 
United  States  has  recognized  the  unique 
sovereign  status  of  Indian  tribes 
(Cherokee  Nation  v.  Georgia,  30  U.S.  (5 
Pet.)  1,  17(1831).  The  Constitution 
recognizes  tribal  sovereignty  by 
classifying  Indian  treaties  among  the 
supreme  Law  of  the  land"  (Article  VI, 
U.S.  Constitution)  '  '  *  The  citing  and 
inclusion  of  specific  supporting  legal 
principles,  such  as  those  cited  above, 
would  clarify  and  emphasize  FEMA 's 
fiduciary  role  in  the  govemment-to- 
govemment  relationship  with  American 
Indian  and  Alaska  Native 
governments. "  (National  Congress  of 
American  Indians) 

Response:  (To  both  comments)  We 
elected  not  to  include  these  specific 
citations  in  the  Agency's  final  policy. 
We  chose  instead  to  acknowledge 
generally  the  body  of  legal  precedents 
that  exist  to  govern  the  Federal 
government's  relationship  with  Tribal 
governments. 

Comment:  "We  prefer  wording  that 
acknowledges  the  authority  of  the  Ho- 
Chunk  Nation  to  govern  and  administer 
its  own  affairs  *  *  *  Nor  does  the  policy 
suggest  recognition  of  tribal  authority 
that  does  not  currently  exist  beyond  the 
inherent  attributes  of  sovereign  tribal 
authority  (and/or  any  Federal  law 
authority)  which  permit  the  exercise  of 
power  to  protect  Tribal  interests  and 
advance  the  general  welfare. "  (Ho- 
Chunk  Nation  Legislature) 

Response:  We  agree  with  the  intent  of 
the  proposed  language.  The  final  policy 
reflects  this  recommendation. 

Comment:  "Add  language  pertaining 
to  the  cultural  differences  and 
sensitivities  of  American  Indian  and 
Alaska  Native  tribal  governments  in 


reference  to  the  interconnectedness  of 
tribal  conununities,  their  customs  and 
religions,  and  how  they  view  their 
environment,  natural  hazards,  and 
tribal  lands."  (International  City/County 
Management  Association) 

Response:  We  included  language  in 
the  final  policy  that  is  consistent  with 
statements  in  the  President's  policy  and 
addresses  the  issues  that  the  Association 
raised. 

Comment:  "I  would  also  recommend 
a  statement  which  would  repudiate  past 
practices  of  the  Agency,  if  any,  which 
would  run  counter  to  the  spirit  of  this 
policy. "  (Northern  Idaho  Agency, 
Bureau  of  Indian  Affairs,  U.S. 
Department  of  the  Interior) 

Response:  None. 

C.  Definition  Section 

Comment:  "These  definitions  are 
consistent  with  current  policy 
documents,  federal  programs,  and 
congressional  legislation.  Broader 
definitions  are  found  in  other  federal 
initiatives,  such  as  those  federal 
programs  which  provide  services  to 
State  recognized  tribes:  however,  FEMA 
has  restricted  this  policy  to  federally 
recognized  tribes. "  (National  Congress 
of  American  Indians) 

Response:  None. 

Comment:  "Add  language  explicitly 
referring  to  various  forms  of  local 
government  including  cities,  counties, 
regional  council  of  governments, 
townships,  [and]  special  districts. " 
(International  City/County  Management 
Association) 

Response:  We  have  incorporated  this 
recommendation  in  the  final  policy. 

Comment:  "Something  that  is  under 
your  definitions  *  *  *  We  deal  with  the 
Bureau  of  Indian  Affairs  and  Indian 
Health  Services.  We  have  a  category 
•  *  *  which  is  programs,  functions, 
services,  activities  and  other 
relationships  *  *  *  trying  to  get 
consistent  terms  throughout  the 
government. "  (United  South  and 
Eastern  Tribes) 

Response:  We  agree.  We  incorporated 
this  language  in  the  definition  of 
"hidian  Tribe"  in  the  final  policy. 

D.  Principle  on  Govemment-to- 
Govemment  Relations 

Comment:  "The  Ho-Chunk  Nation 
actively  exercises  its  rights  in  this  regard 
while  at  the  same  time  keeping  in  mind 
the  effect  that  such  exercise  has  upon  its 
non-tribal  residents,  relatives, 
employees,  and  its  neighbors.  We 
propose  *  *   *  The  Federal  Emergency 
Management  Agency  further  recognizes 
that  each  tribal  government  has  the 
right  to  set  its  own  priorities  and  goals 
for  the  welfare  of  its  membership,  which 


includes  the  considerations  tribal 
governments  make  to  fulfill  their 
responsibilities  to  their  non-tribal 
residents,  relatives,  employees,  and 
neighbors,  and  that  the  Federal 
Emergency  Management  Agency  will 
deal  with  each  tribal  government,  when 
appropriate  as  determined  by  FEMA,  to 
meet  that  tribe's  needs."  (Ho-Chunk 
Nation  Legislature) 

Response:  We  agree  with  much  of  the 
recommended  language.  We  made 
changes  in  the  final  poUcy,  remaining 
mindful  of  other  respondents,  concerns 
about  the  "when  appropriate"  phrase. 

E.  Principle  on  Acknowledging  Policy 
Precedents 

Comment:  "FEMA  could  improve  this 
statement  by  referring  directly  to  the 
April  29,  1994  Memorandum  which 
reaffirmed  the  United  States'  'unique 
legal  relationship  with  Native  American 
tribal  governments',  directing  all 
executive  departments  and  agencies  of 
the  Federal  Government  that:  'As 
executive  departments  and  agencies 
undertake  activities  affecting  Native 
American  tribal  rights  or  trust  resources, 
such  activities  should  be  implemented 
in  a  knowledgeable,  sensitive  manner 
respectful  of  tribal  sovereignty. '  " 
(National  Congress  of  American 
Indians) 

Response:  We  agree.  We  revised  the 
policy  to  reflect  these  recommendations. 

Comment:  "Add  the  word  "and" 
following  Iroquois  Confederacy  of 
Nations. "  (St.  Regis  Mohawk  Tribe) 

Response:  We  agree  and  made  the 
change. 

F.  Principle  Acknowledging  the  Trust 
Relationship 

Comment:  "The  State  of  Connecticut 
would  be  concerned  that  issues  which 
might  affect  areas  addressed  in  the 
Tribal-State  Compacts  with  the 
Mashantucket  Pequot  and  Mohegan 
Tribes  may  not  be  considered  prior  to 
implementing  policies  that  not  only 
affect  the  Tribal  governments  but  may 
also  have  an  impact  on  the  State  of 
Connecticut.  Consultatiou  with  the  State 
of  Connecticut  should  be  provided  for 
within  the  draft  policy  should  areas 
affecting  the  State's  relationship  with 
the  Tribe  be  impacted. "  (Division  of 
Special  Revenue,  Department  of 
Revenue  Services,  State  of  Connecticut) 

Response:  We  understand  the  State's 
concerns  but  believe  that  the 
consultation  we  undertake  with  States  is 
clearly  articulated  in  other  Agency 
poUcies  and  regulations  and  we  elected 
not  to  modify  the  final  pohcy. 

Comment:  Insert  following  "trust 
responsibility",  "for  American  Indian 
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and  Alaska  Nat^e  tribes."  (St.  Regis 
Mohawk  Tribe)  I 

Response:  We  agree  and  we  changed 
the  language  in  the  final  policy. 

G.  Principle  on  Consultation  with  Tribal 
Governments 

Comment:  "Ttie  Ho-Chunk  Nation 
recognizes  the  rights  of  a  large  number 
of  people  in  addation  to  its  membership. 
We  take  into  acaount  the  effects  of 
Tribal  action  w^en  such  exercise  of 
Tribal  authority'results  in  direct  and 
indirect  conseqiiences  on  our  non-tribal 
residents,  relatiyes,  employees,  and 
neighbors.  We  pivpose  *  *  *  The 
Federal  Emergency  Management  Agency 
recognizes  that,  as  a  sovereign 
government,  the'  tribe  is  responsible  for 
the  welfare  and  rights  of  its  membership 
and  also  has  responsibilities  that  extend 
to  its  non-tribal  residents,  relatives, 
employees,  and  Neighbors. "  (Ho-Chunk 
Nation  Legislative) 

Comment:  Reword  as  follows:  "The 
Federal  Emergency  Management  Agency 
recognizes  that,  as  sovereign 
governments,  A^terican  Indian  tribes 
and  Alaska  Native  governments  are 
responsible  for  the  welfare  and  rights  of 
their  membersho). "  (St.  Regis  Mohawk 
Tribe)  ' 

Response:  We  lagreed  that  the  policy 
language  needed  to  be  revised.  The  final 
policy  includes  Uiese  recommendations. 

Comment:  "The  State  should  seek  a 
clear  understanding  of  whether  or  not 
the  entire  draft  policy  is  limited  to 
emergency  man$gement  issues. " 
(Division  of  Special  Revenue, 
Department  ofHevenue  Services,  State 
of  Connecticut)  I 

Response:  We  | want  to  reassure  the 
Etepartment  of  Revenue  Services  that 
this  policy  only  Applies  to  the 
interactions  of  tl^e  Agency  with 
American  Indiai)  and  Alaska  Native 
Tribal  governments  on  emergency 
management  prdgrams. 

H.  Principle  on  fartnership  Among  All 
Levels  of  Govenynent 

Comment:  "Wie  believe  such 
statement  sets  forth  a  very  laudable 
goal;  cooperatiop  and  coordination  is  a 
principle  which  )should  be  supported, 
and  can  be  attaihed,  once  tribes  have 
access  to  an  equal  playing  field." 
(National  Congress  of  American 
Indians)  i 

Response:  Wejagree  and  believe  that 
this  is  policy  is  in  important  first  step. 

Comment:  "While  we  fully  support 
this  Policy  Principle,  FEMA  must 
proceed  very  captiously.  FEMA  must 
always  consult  with  the  involved  Tribe 
first.  That  is,  FEMA  must  not  assume 
that  the  tribe  would  want  to  work  with 
the  State  or  locci  governments  *  *  *  If 


a  tribe  requests  a  meeting  with  FEMA  or 
assistance  from  FEMA  it  is  expected 
that  just  FEMA  will  be  involved,  unless 
the  Tribe  specifically  includes  other 
parties. "  (Prairie  Island  Indian 
Community) 

Response:  We  understand  the 
concerns  expressed  by  the  community 
and  wrill  be  sensitive  to  these  issues. 

Comment:  Add  this  sentence  at  the 
end  of  the  first  paragraph:  "Respecting 
the  government-to-govemment 
relationship  and  acknowledging  that  in 
some  instances  it  will  not  be  possible  to 
get  a  full  measure  of  cooperation  FEMA 
is  committed  to  providing  the  full 
spectrum  of  emergency  services  to 
Tribes. "  (Mandan,  Hidatsa,  and  Arikara 
Nation— Three  Affiliated  Tribes) 

Response:  We  believe  that  our  stated 
commitment  to  a  govemment-to- 
govemment  relationship  suffices,  and 
that  the  purpose  of  this  principle  is  to 
reflect  our  desire  for  partnership  and 
cooperation. 

Comment:  "Are  there  provisions  in 
any  of  the  regulations  or  even  the 
Stafford  Act  to  stop  funding  to  States, 
especially  in  the  State  of  Arizona  where 
they're  discriminating  against  the  Tribe, 
so  FEMA  at  that  point  could  stop 
funding  to  the  emergency  services 
office?"  (Southern  Ute  Agency,  Bureau 
of  Indian  Affairs.  U.S.  Department  of 
the  Interior) 

Response:  We  also  are  concerned 
about  this  issue  and  will  explore  the 
underlying  concern  for  cooperation 
between  and  among  governments. 

Comment:  "Delete  both  occurrences 
of  'or  Indian  nations',  and  'and  Indian 
Nations. '  (St.  Regis  Mohawk  Tribe) 

Response:  We  agree.  We  made  the 
change  in  the  final  policy. 

Comment:  "So  when  you  develop 
these  partnership,  you  need  to  recognize 
that  this  partnership  needs  to  be  truly 
equal  and  not  just  for  appearance. " 
(Passamaquoddy  Tribe) 

Response:  We  acknowledge  this 
comment. 

I.  Principle  on  Diminishing 
Impediments 

Comment:  "Would  State  laws  or 
compact  provisions  be  affected  under 
this  provision?"  (Division  of  Special 
Revenue.  Department  of  Revenue 
Services,  State  of  Connecticut) 

Response:  We  do  not  intend  that  this 
pohcy  affect  existing  State  laws  or 
compact  provisions.  The  final  policy 
incorporates  language  to  address  this 
concern. 

Comment:  [With  regard  to  Executive 
Order  12875,  entitled  'Enhancing 
Intergovernmental  Partnership,  and 
incorporated  by  reference  in  this  policy 
principle,  the  Executive  Order  states  the 


intent  to]  "*  *  *  increase  the 
availability  of  waivers  to  State,  local, 
and  tribal  governments;  and  to  establish 
regular  and  meaningful  consultation 
and  collaboration  with  State,  local,  and 
tribal  governments  *  *  *  Would  this 
apply  to  funds  available  to  remap  the 
FEMA  rate  maps  (zones)  for  the  NFIP  so 
people  can  purchase  flood  insurance?" 
(Colorado  River  Indian  Tribes) 

Response:  This  is  certainly  an  issue 
that  we  need  to  explore  further. 

Comment:  "It  has  been  our  experience 
that  most  of  the  impediments  exist  at 
the  Regional  level. "  (Prairie  Island 
Indian  Community) 

Response:  All  FEMA  employees  will 
be  familiar  with  the  commitments 
outlined  in  the  Agency  policy. 

/.  Principle  on  Working  with  Other 
Federal  Agencies 

Comment:  "There  are  some 
overlapping  sister  agencies  with  existing 
programs  which  can  assist  FEMA  in  the 
responsibilities  of  implementing  tribal 
emergency  preparedness  programs  by 
providing  emergency  response  training, 
exercises,  and  planning.  These 
programs  should  be  identified  by  FEMA 
and  the  agencies  contacted  by  FEMA  to 
provide  assistance. "  (National  Congress 
of  American  Indians) 

Response:  We  agree.  To  the  extent 
possible  we  will  work  closely  with  other 
Federal  agencies  and  departments  to 
identify  program  areas  of  mutual 
interest. 

Comment:  "We  also  encourage  FEMA 
to  work  with  other  federal  departments 
to  resolve  the  shortcomings  related  to 
flood  plain  delineation.  We  have 
concluded  that  at  the  border  of  a 
reservation  existing  delineations  stop. 
Without  flood  plain  delineation, 
building  continues  in  areas  that  could 
be  flooded  out."  (Billings  Area  Office, 
Bureau  of  Indian  Affairs,  U.S. 
Department  of  the  Interior) 

Response:  We  acknowledge  the 
concerns  related  to  development  in 
flood  hazard  areas. 

Comment:  "Presently,  the  BIA  is 
perceived  as  responsible  for  providing 
assistance  to  the  tribes  during  urgent 
situations  but  uses  annual  operating 
funds  to  provide  that  assistance.  These 
situations  deprive  the  intended  use  of 
those  funds  from  occurring.  The  Federal 
government  should  consider  setting  up 
a  disaster  fund  so  that  money  could  be 
made  available  for  disaster 
preparedness,  response,  and  recovery." 
(Wind  River  Agency.  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior) 

Response:  The  Stafford  Act  is  the 
nation's  program  for  Presidentially 
authorized  disaster  assistance  with  one 
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Disaster  Relief  Fund.  We  will  work  with 
BIA  on  this  issue. 

K.  Principle  on  Internalizing  this  Policy 

Comment:  "With  regard  to  FEMA's 
identification  of  a  liaison  for  Tribal 
governments},  the  office  or  individual 
selected  must  be  familiar  with  all 
elements  ofFEMA  *  *  *  all  aspects  of 
emergency  management — hazard 
mitigation,  planning,  preparedness, 
recovery,  training,  exercises,  the  REP 
program,  and  financial."  (Prairie  Island 
Indian  Community)  and  "The  Ho-Chunk 
Nation  feels  that  effective  coordination 
is  best  realized  when  policy  oversight  is 
charged  to  the  Agency  that  implements 
policy.  Communication  between  FEMA 
and  the  various  Tribes  will  flow  more 
freely  if  the  office  or  individual 
coordinating  this  policy  is  within  FEMA 
and  has  access  to  the  operations  of  the 
Agency. "  (Ho-Chunk  Nation  Legislature) 

Response:  (To  both  comments)  FEMA 
Director  Witt  asked  each  of  the  Agency's 
ten  Regional  Directors  to  appoint  a 
Tribal  point  of  contact  to  serve  as 
liaison  to  Tribal  govenunents  and  to 
pursue  the  implementation  of  this 
policy.  Within  the  Headquarters, 
Director  Witt  charged  the  Preparedness, 
Training  and  Exercises  Directorate  with 
coordinating  national  level  liaison  and 
policy  implementation  efforts.  All 
Agency  points  of  contact  are  well  versed 
in  the  scope  of  FEMA's  programs. 

Comment:  "I  would  also  recommend 
that  the  FEMA  pursue  an  aggressive 
education  and  training  effort  for  its 
employees  to  raise  the  level  of 
awareness  and  understanding  of  the 
political  relationship  between  the  Tribes 
and  the  United  States  .  .  .  The 
education  which  too  often  occurs  in  on- 
the-job  training  when  Agency  personnel 
are  faced  with  an  issue  requiring 
immediate  attention.  This  method  is 
ineffective  and  inefficient. "  (Northern 


Idaho  Agency,  Bureau  of  Indian  Affairs, 
U.S.  Department  of  the  Interior) 

Response:  We  agree  that  additional 
employee  training  may  be  helpful. 

Comment:  "FEMA  may  want  to 
consider  developing  a  protocol  for 
working  with  tribal  officials.  Other 
agencies,  such  as  the  Environmental 
Protection  Agency  have  developed 
protocols  for  responding  to  letters  from 
tribal  officials  (no  more  than  ten  days  to 
respond),  visits  to  the  resen^ation 
(appropriate  program  people  must  be 
notified),  and  visits  to  the  regional  office 
(the  regional  administrator  is  always 
available  to  meet  with  a  tribal 
chairperson. "  (Prairie  Island  Indian 
Community) 

Response:  We  appreciate  these 
recommendations  and  promise  to 
explore  these  suggestions. 

L.  Principle  on  the  Effective  Date  of  the 
Policy 

Comment:  Several  respondents 
suggested  that  FEMA  include  tribal 
representatives  on  the  Agency's  working 
group  and/or  develop  an  advisory  g^up 
of  some  sort  that  included  tribal 
members. 

Response:  We  appreciate  this 
recommendation.  Consistent  with  our 
commitment  to  consultation  on  issues 
that  impact  Tribal  governments,  we  will 
pursue  all  avenues  for  input  and 
comment  on  policy  development  and 
implementation  efforts. 

Comment:  "Confederated  Salish  and 
Kootenai  Tribes  would  like  to  see  in 
place  a  plan  of  action  on  how  a 
meaningful  Indian  Policy  would  be 
implemented  should  the  policy  become 
reality."  (The  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Nation) 

Response:  We  will  work  to  develop  a 
long-term  plan  within  a  reasonable 
amount  of  time  after  we  make  this 
policy  final. 


Comment:  "I  would  further 
recommend  development  of  an  internal 
mechanism  which  would  allow  for  the 
policy  to  find  its  way  into  the 
infrastructure  of  the  Agency  by  rule  and 
regulation  and  still  provide  the 
flexibility  required  for  offices  and  staff 
to  refine  the  policy  to  meet  local  and 
regional  needs. "  (Northern  Idaho 
Agency,  Bureau  of  Indian  Affairs,  U.S. 
Department  of  the  Interior). 

Response:  We  agree  and  believe  the 
process  we  used  to  make  this  policy 
final  meets  the  need  that  the  Northern 
Idaho  Agency  (NIA)  identified.  The  final 
pohcy  does  not  include  specific 
discussion  of  the  range  of  FEMA 
programs  to  allow  precisely  the 
flexibility  that  the  NIA  recommends. 

Comment:  "As  this  policy  is 
implemented,  the  Federal  Emergency 
Management  Agency  will  consider  tribal 
requests  for  any  amendments  or 
revisions  necessary  to  support  tribal 
self-government  consistent  with  the 
President's  Memorandum  on 
Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments. "  (Douglas  Indian 
Association  Tribal  Government)  and  "/ 
would  suggest  the  policy  be  reviewed  on 
an  annual  basis  to  measure  the  success 
of  its  implementation. "  (Northern  Idaho 
Agency,  Bureau  of  Indian  Affairs.  U.S. 
Department  of  the  Interior) 

Response:  (To  both  comments)  We 
agree  that  the  periodic  review  of  this 
policy  will  assure  it  fiexibility  to  meet 
the  needs  of  American  Indian  and 
Alaska  Native  Tribal  governments.  We 
included  a  statement  to  this  effect  in  the 
final  policy. 

Dated:  September  25, 1998. 
James  L.Witt, 
Director. 
[FR  Doc.  99-643  Filed  1-11-99:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.195B] 

Magnet  Schools  Assistance- 
innovative  Programs 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  foil  fiscal  year  (FY)  1999. 

Purpose  of  Programs:  To  award  grants 
to  local  educational  agencies  (LEAs)  or 
consortia  of  LEAs  to  enable  them  to 
conduct  ixmov^tive  programs  that  will 
assist  in  the  delegregation  of  schools 
served  by  the  L^A  or  LEAs. 

Eligible  Applicants:  An  LEA  or 
consortium  of  ILEAs  that  (1)  is 
implementing  i  plan  undertaken 
pursuant  to  a  filial  order  issued  by  a 
court  of  the  United  States,  a  court  of  any 
State,  or  any  other  State  agency  or 
official  of  competent  jiuisdiction  that 
requires  the  desegregation  of  minority- 
group  segregated  children  or  faculty  in 
elementary  an(^  secondary  schools  of 
that  agency;  or  (2)  has  volimtarily 
adopted  and  is  {implementing,  or,  if 
assistance  is  m^de  available  under  the 
Innovative  Protrams  section  of  the 
Magnet  School^  Assistance  (MSA) 
statute,  will  voluntarily  implement  the 
plan  that  has  been  approved  by  the 
Secretary  of  Education  as  adequate 
under  Title  VI  bf  the  Civil  Rights  Act  of 

1964.  I 

Deadline  Date  for  Transwittal  of 
Applications:  February  26, 1999. 

Deadline  Daie  for  Intergovernmental 
Review:  April  IB.  1999. 

Applications  Available:  January  12, 
1998. 

Available  Fiends;  $5,100,000. 

Estimated  Range  of  Awards: 
$250,000-$50Q,000. 

Estimated  Ai^erage  Size  of  Awards: 
$360,000.         J 

Estimated  I^^mber  of  Awards:  14. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Peridd:  Up  to  36  months. 

Applicable  t^egutations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  7^,  77,  79,  80,  81,  82,  85. 
and  86. 

Priority 

While  applicants  may  propose  any 
project  within  Ithe  scope  of  section  5111 
of  the  (MSA)  statute,  pursuant  to  34  CFR 
75.105(c)(1)  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  the  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications. 


Invitational  Priority  1 

Elementary  school  projects  that  foster 
meaningful  interaction  among  students 
of  different  racial  and  ethnic 
backgrounds,  beginning  at  the  earliest 
stage  of  the  students'  education,  through 
the  use  of  strategies  such  as  work-site 
schools,  interdistrict  programs, 
partnerships  with  community-based 
organizations,  or  other  strategies  (other 
than  magnet  schools). 

Invitational  Priority  2 

Secondary  school  projects  that  ensure 
that  all  students  have  equitable  access  to 
quality  education  that  will  prepare  them 
to  function  well  in  a  culturally  diverse, 
technologically  oriented  and  highly 
competitive  global  community,  through 
the  use  of  strategies  such  as  interdistrict 
programs,  partnerships  with  businesses, 
institutions  of  higher  education  or 
community-based  organizations, 
innovative  urban  secondary  school 
programs,  or  other  strategies  (other  than 
magnet  schools). 

General  Requirements 

Iimovative  Programs  are  authorized 
imder  the  MSA  statute.  However,  while 
these  programs  must  carry  out  the 
piupose  of  the  MSA  statute,  (e.g.,  assist 
in  the  reduction,  elimination  or 
prevention  of  minority  group  isolation), 
hmovative  Programs  must  involve 
strategies  other  than  magnet  schools, 
such  as  neighborhood  or  conmiunity 
model  schools.  In  addition,  they  must 
be  organized  around  a  special  emphasis, 
theme,  or  concept  and  involve  extensive 
parent  and  conununity  involvement. 

In  order  to  be  eligible  for  an 
Innovative  Programs  grant,  an  LEA  or 
consortiimi  of  LEAs  must  be 
implementing  a  required  desegregation 
plan  or  have  adopted  and  implemented 
(or  agreed  to  implement  if  assistance  is 
made  available  under  the  MSA  statute) 
a  voluntary  desegregation  plan.  In 
addition  to  the  particular  data  and  other 
items  for  required  and  voluntary  plans, 
described  separately  in  the  information 
that  follows,  an  application  must 
include: 

Signed  assurances  (included  in  the 
appUcation  package); 

A  copy  of  the  applicant's  plan;  and 

An  assiu^nce  that  the  plan  is  being 
implemented  or  will  be  implemented  if 
the  application  is  fimded. 

Required  Plans 

1.  Plans  Required  by  a  Coiut  Order: 
An  applicant  that  submits  a  plan 

required  by  a  court  must  submit 
complete  and  signed  copies  of  the  plan. 

2.  Plans  Required  by  a  State  Agency 
or  Official  of  Competent  Jurisdiction: 


An  applicant  submitting  a  plan 
ordered  by  a  State  agency  or  official  of 
competent  jurisdiction  must  provide 
documentation  that  shows  that  the  plan 
was  ordered  based  upon  a 
determination  that  State  law  was 
violated.  In  the  absence  of  this 
documentation,  the  applicant  should 
consider  its  plan  to  be  a  voluntary  plan 
and  submit  the  data  and  information 
necessary  for  voluntary  plans. 

3.  Title  VI  Required  Plans: 

An  applicant  that  submits  a  plan 
required  by  the  Office  of  Civil  Rights 
imder  Title  VI  must  submit  a  complete 
copy  of  the  plan. 

Voluntary  Plans 

A  volimtary  plan  must  be  approved 
each  time  an  application  is  submitted 
for  funding.  Even  if  ED  has  approved  a 
voluntary  plan  in  an  LEA  in  the  past, 
the  plan  must  be  resubmitted  to  ED  for 
approval  as  part  of  the  application. 

An  applicant  submitting  a  voluntary 
plan  must  include  in  its  application  a 
copy  of  a  school  board  resolution  or 
other  evidence  of  final  official  action 
adopting  and  implementing  the  plan,  or 
agreeing  to  adopt  and  implement  the 
plan  upon  the  award  of  assistance. 

Narrow  Tailoring 

The  purposes  of  the  Magnet  Schools 
Assistance  Program  include  the 
reduction,  elimination  or  prevention  of 
minority  group  isolation.  In  many 
instances,  in  order  to  carry  out  these 
purposes,  districts  take  race  into 
account  in  assigning  students  to 
schools.  In  order  to  meet  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  the  Fourteenth 
Amendment  to  the  United  States 
Constitution,  applicants  submitting 
voluntary  plans  that  involve  the  use  of 
race  in  decision  making  must  ensure 
that  the  use  of  race  satisfies  strict 
scrutiny.  That  is,  the  use  of  race  must 
be  narrowly  tailored  to  achieve  the 
compelling  interest  in  reducing, 
eliminating,  or  preventing  minority 
group  isolation. 

In  order  for  the  Department  to  make 
a  determination  that  a  voluntary  plan 
involving  a  racial  classification  is 
adequate  imder  Title  VI  the  plan  must 
be  narrowly  tailored.  Among  the 
considerations  that  affect  a 
determination  of  whether  the  use  of  race 
in  a  voluntary  plan  is  narrowly  tailored 
are  (1)  whether  the  district  tried  or 
seriously  considered  race-neutral 
alternatives  and  determined  that  the 
measures  have  not  been  or  would  not  be 
similarly  effective,  before  resorting  to 
race-conscious  action;  (2)  the  scope  and 
flexibiUty  of  the  use  of  race,  including 
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whether  it  is  subject  to  a  waiver;  (3)  the 
manner  in  which  race  is  used,  that  is, 
whether  race  determines  eligibility  for  a 
program  or  whether  race  is  just  one 
factor  in  the  decision  making  process; 
(4)  the  duration  of  the  use  of  race  and 
whether  it  is  subject  to  periodic  review; 
and  (5)  the  degree  and  type  of  biuden 
imposed  on  students  of  other  races. 
Each  of  the  considerations  set  out 
above  should  be  specifically  considered 
in  framing  a  district's  strategy.  Some 
examples  follow,  although  it  must  be 
recognized  that  the  legal  standards  in 
this  area  are  developing. 

i?ace-neutray 

Before  resorting  to  race-conscious 
action,  school  districts  must  try  or 
seriously  consider  race-neutral 
alternatives  and  determine  that  they 
have  not  been  or  would  not  be  similarly 
effective.  For  example,  it  may  be 
possible  to  broaden  the  appeal  of  a 
given  school  by  aggressively  publicizing 
it,  making  application  to  it  as  easy  as 
possible,  and  broadening  the  geographic 
area  from  which  the  school  is  intended 
to  draw. 

Use  of  Racial  Criteria  in  Admissions 

It  may  be  permissible  to  establish  a 
procedure  whereby  race  is  taken  into 
account  in  admissions  only  if  race- 
neutral  steps  are  considered  and  a 
determination  is  made  that  they  would 
not  prove  similarly  effective.  Racial  caps 
are  the  most  difficult  use  of  race  to 
justify  imder  a  narrow  tailoring  analysis. 

The  decision  to  consider  race  in 
admission  decisions  should  be  made  on 
a  school-by-school  basis. 

Scope  and  Flexibility 

Over  time,  the  enrollment  at  a  school 
may  become  stable  and  the  school  may 
attract  a  diverse  group  of  students.  At 
this  point,  use  of  race  as  a  factor  in 
admissions  may  no  longer  be  necessary. 

In  some  instances,  exceptions  to  the 
use  of  race  in  admissions — where  a 
relatively  small  number  of  students  are 
adversely  affected  and  their  admission 
will  not  substantially  affect  the  racial 


composition  of  the  program — should  be 
available. 

Duration  of  the  Progmm  and 
Reexamination  of  the  Use  of  Criteria 

The  school  or  school  district  should 
formally  review  the  steps  it  has  taken 
which  involve  the  use  of  race  on  a 
regular  basis,  such  as  on  an  aimual 
basis,  to  determine  whether  the  use  of 
race  is  still  needed,  or  should  be 
modified. 

Effect  on  Students  of  Other  Races 

Where  there  are  a  number  of  schools 
involved  in  the  voluntary  plan,  it  may 
also  be  possible  to  assign  students  to  a 
comparable  school,  if  they  are  unable  to 
gain  admission  to  their  first  preference. 

Innovative  Programs  are  exempt  from 
certain  provisions  of  the  MSA  statute, 
including  section  5103  (Program 
Authorized),  section  5106  (Applications 
and  Requirements),  section  5107 
(Priority),  and  section  5108  (Use  of 
Fimds).  Other  MSA  statute  requirements 
apply  to  applications  submitted  under 
Innovative  Programs.  For  example, 
under  section  5109,  grants  may  not  be 
used  for  transportation  or  any  activity 
that  does  not  augment  academic 
improvement  and  under  section  5110,  a 
grantee  may  not  expend  more  than  50 
percent  of  the  funds  received  for  the 
first  year  of  the  project  for  planning,  not 
more  than  15  percent  of  grant  funds  for 
the  second  year,  and  not  more  than  10 
percent  of  the  grant  funds  for  the  third 
year. 

Selection  Criteria: 

The  selection  criteria  are  included  in 
full  in  the  application  package  for  this 
competition.  These  selection  criteria 
were  established  based  on  the 
regulations  for  evaluating  discretionary 
grants  found  in  34  CFR  75.200  through 
75.210. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Steven  L.  Brockhouse,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  3E112,  Washington. 
DC  20202-6140.  Telephone  (202)  260- 
2476.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  of  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.7211. 
Dated:  January  7,  1999. 
Gerald  N.  Tirozzi, 

Assistant  Secretary,  Elementary  and 

Secondary  Education. 

(PR  Doc.  99-662  Filed  1-11-99:  8:45  ara| 
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UNITED  STATSS  INFORMATION 
AGENCY 

Notice  of  Conference  for  Bidders  on 
Fulbright  Senior  Scholar  Program 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  December  30,  1998,  and  due  to  an 
administrative  eitor  was  not  published  on 
the  regular  schedble. 

SUMMARY:  The  United  States  Information 
Agency  annoiuices  a  conference  for 
bidders  on  the  RFP  for  administration  of 


the  Fulbright  Senior  Scholar  Program. 
The  bidders  conference  will  take  place 
on  Tuesday.  January  12, 1999,  at  2:00 
p.m.  at  301  4th  St.  SW,  Washington. 
D.C.,  room  231. 

SUPPLEMENTARY  INFORMATION:  Proposals 
received  in  response  to  this  RFP  will 
undergo  review  by  advisory  external 
consultants  as  well  as  by  representatives 
of  overseas  bilateral  Fulbright 
Commissions  and  a  USIA  officer 
representing  the  Sub-Saharan  Area. 
Applicants  will  have  the  opportunity  to 


meet  with  the  advisory  external 
consultants  during  the  review  process. 

The  Fulbright  Senior  Scholars 
Program  was  announced  in  the  Federal 
Register  on  October  22. 1998  (63  FR 
56698). 

Dated:  December  29, 1998. 
Judith  Siegel, 

Depu  ty  Associate  Director  for  Educational 

and  Cultural  Affairs. 

(FR  Doc.  99-146  Filed  1-11-99;  11:35  am] 
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250 
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162 
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860 448 
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22CFR 

41 35 

Proposed  Rules: 

171 789 

24CFR 

5 1504 

2SCFR 

542 590 

26CFR 

1 1125,1505 

PropoMd  Rules: 

1 790.  794.  805.  1143,  1148, 

1571 

301 1148 

801 457 

27CFR 

4 753 

Proposed  Rules: 

4 813 

28CFR 

Proposed  Rules: 

302 1082 

29CFR 

1910 204 
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242...„ 1930 
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Proposed  Rules: 
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42  CFR 
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65 1521 

67 1523 
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67 1573 
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Proposed  Rules: 

400 1159 

401 1159 

46  CFR 

Proposed  Rules: 

249 1175 

401 1 585 

47  CFR 

73 995 

Proposed  Rules: 

1 1 

2 1786 

25 1786 

90 1003 

48  CFR 

1 804 1 528 

1871 1529 
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Ch.  3 1344 

49  CFR 

653 425 
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177 70 
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180 70 
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18 1529 

23 769 

100 1276 

300 13 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significarK;e. 

RULES  GOING  INTO 
EFFECT  JANUARY  12. 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Georgia;  published  11-13-98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Calif omia;  published  11-13- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs: 
Clomipramine  hydrochloride 
tat>lets;  put>lished  1-12-99 
Food  for  human  consumption: 
Food  Chemical  Codex;  3d 
edition — 

Monographs  and 
revisions;  put>lished  1- 
12-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  published 
11-13-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  1-19-99;  put)lished 

11-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program^ 

Bloodworic  requirements; 
comments  due  t)y  1-19- 
99;  published  11-19-98 


COMMERCE  DEPARTMENT 
Export  Administration 
Buraau 

Export  administration 

regulations: 

India  and  Pakistan;  exports 
and  reexports  of  items 
controlled  for  nuclear 
nonproliferation  and 
missile  technology; 
sanctions;  comments  due 
by  1-19-99;  published  11- 
19-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-19- 
99;  published  11-18-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Bottomfish  and  seamount 
groundfish;  comments 
dije  by  1-19-99; 
published  11-18-98 
Marine  mammals: 
Endangered  fish  or  wildlife — 
Cook  Inlet  t>eluga  whales; 
status  review; 
comments  due  by  1-19- 
99;  published  11-19-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  1-19- 
99;  published  11-20-98 
ENERGY  DEPARTMENT 
Acquisition  regulatkxis: 
Management  and  operating 
contracts;  financial 
management  clauses; 
comments  due  by  1-19- 
99;  published  11-18-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  1-22-99; 
published  12-23-98 
Short-term  transportation 
services  regulation; 
comments  due  by  1-22- 
99;  published  10-16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Tennessee;  comments  due 

by  1-19-99;  published  12- 

18-98 


Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 
States: 
California;  comments  due  t>y 

1-20-99;  published  12-21- 

98 
Maine;  comments  due  t>y  1- 

19-99;  published  12-17-98 
Missouri;  comments  due  t)y 

1-21-99;  published  12-22- 

98 
New  Hampshire;  comments 

due  by  1-19-99;  published 

12-17-98 
South  Carolina;  comments 

due  by  1-19-99;  putilished 

12-18-98 
Tennessee;  comments  due 

by  1-21-99;  published  12- 

22-98 
Air  quality  planning  purposes; 
designation  of  areas: 
Massachusetts  et  al.; 

comments  due  by  1-19- 

99;  pulJlished  12-17-98 
Superfund  program: 
National  oil  and  hazardous 

sutwtances  continency 

plar>— 

National  priorities  list 
update;  comments  due 
by  1-22-99;  published 
12-23-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Federal  regulatory  review; 
comments  due  by  1-19- 
99;  published  11-18-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  and  television 
txoadcasting: 

Broadcast  and  cable  EEO 
rules  and  policies; 
comments  due  by  1-19- 
99;  published  12-1-98 
Radio  services,  special: 
Mot>ile  satellite  services;  2 
GHz  spectrum  allocation; 
comments  due  by  1-19- 
99;  published  12-17-98 
Private  land  mobi\e 
servk;es — 

700  MHz  band;  public 
safety  radio  spectrum; 
priority  access  service 
requirements;  comments 
due  by  1-19-99; 
putdished  1-7-99 
Radio  stations;  table  of 
assignements: 
Minnesota;  comments  due 
by  1-19-99;  published  12- 
14-98 
Radio  stations;  table  of 
assignments: 

Louisiana;  comments  due  by 
1-19-99;  published  12-7- 
98 


FEDERAL  MARITIME 
COMMISSION 

Ocean  fretght  forwarders, 
marine  terminal  operations, 
and  passenger  vessels: 
Marine  terminal  operator 
schedules;  comments  due 
by  1-19-99;  published  12- 
17-98 
Ocean  transportatwn 
intemr>ediaries;  Icensing,  ■ 
finarx:ial  responsit)ility 
requirements  and  general 
duties;  comments  due  by  1- 
21-99;  published  12-22-98 
Tariffs  and  servce  contracts: 
Carrier  automated  tariff 
systems;  comments  due 
by  1-20-99;  published  12- 
21-98 

Servrce  contract  filings; 
comments  due  by  1-22- 
99;  published  12-23-98 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 

Lease  advertisements, 
multiple-item  leases, 
rer>egotiations  and 
extensk)ns  and  estimates 
of  offk»al  fees  and  taxes; 
disckjsures;  comments 
due  by  1-22-99;  putjiished 
12-7-98 
Truth  in  lending  (Regulatkxi 

Z): 

Calculation  of  payment 
schedules  Involving 
private  mortgage 
insurance,  etc.;  comments 
due  by  1-22-99;  published 
12-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 

Adhesive  coatings  and 
components — 

Dimethylpolysiloxane 
coatings;  comments  due 
by  1-22-99;  published 
12-23-98 
Food  for  human  consumption: 
Beverages — 

Fruit  and  vegetable  juices 
and  juce  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-19-99; 
published  12-17-98 
Human  drugs: 

Sunscreen  drug  products 
(OTC);  tentative  final 
monograph;  enforcement 
policv;  comments  due  by 
1-20^09;  published  10-22- 
98 


IV 
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INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Farm  operations  in  excess  of 
960  acres,  Information 
requirements;  and  formerly 
excess  land  eligibility  to 
receive  non-full  cost 
irrigation  water;  comments 
due  by  1-19-99;  published 
11-18-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclanuitlon 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 

Virginia;  comments  due  by 
1-22-99;  published  12-23- 
98 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  art)itra|on  royalty 
panel  rules  and  procedures: 
Royalty  distnbution  and  rate 
adjustment  proceedings; 


conduct;  comments  due 
by  1-19-99;  published  12- 
18-98 

PERSONNEL  MANAGEMENT 

OFFICE 

Allowances  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) 
Honolulu,  HI;  comments 
due  by  1-19-99; 
published  10-21-98 

Employment: 
Firefighter  pay  and  training; 
comments  due  Ijy  1-22- 
99;  published  11-23-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawt>ridge  operations: 
Louisiana;  comments  due  by 
1-19-99;  published  11-18- 
98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Aircraft 


Noise  standards — 

Propeller-driven  small 
airplanes;  comments 
due  by  1-19-99; 
published  11-18-98 

Airworthiness  directives: 

Airbus;  comments  due  by  1- 
19-99;  published  12-17-98 

Bell  Helicopter;  comments 
due  by  1-22-99;  published 
11-23-98 

Bombardier;  comments  due 
by  1-20-99;  published  12- 
21-98 

Cessna;  comments  due  by 
1-22-99;  published  12-3- 
98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
1-19-99;  published  11-19- 
98 

Class  B  airspace;  comments 
due  by  1-19-99;  published 
11-18-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight— 

NondivisiWe  load  or 
vehicle  definition 
modification  to  include 
marked  military 
vehfcles;  comments  due 
by  1-19-99;  published 
11-20-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Partnership  returns  required 
on  magnetic  media; 
comments  due  by  1-21- 
99;  published  10-23-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-22-99; 
published  12-23-98 


The  authentic  text  behind  the  news  . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


-«******»a. 


Monday.  |intur\'  13. 1997 
Voluma  33 — Number  2 
P«ge  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


U  YES,  please  enter  _ _  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


keep  up  to  date  on  Presidential  activities. 
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Street  address 


City,  State,  ZIP  code 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loan  Program 

AGENCY:  Small  Business  Adiministration 

(SBA). 

action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
Pub.  L.  104-208,  enacted  on  September 
30, 1996,  and  Pub.  L.  105-135,  enacted 
on  December  2, 1997,  with  respect  to 
SBA  financing  in  the  504  program,  and 
clarifies  existing  regulations  applicable 
to  the  504  program  and,  in  some  cases, 
to  the  7(a)  program.  In  the  504  program, 
the  final  rule  allows  more  than  one 
business  to  qualify  for  SBA  financing  for 
a  specific  504  Project;  allows  a  504 
Borrower  to  lease  long  term  up  to  20 
percent  of  the  rentable  space  in  a  504 
Project;  describes  how  much  a  Borrower 
must  contribute  to  a  504  Project  under 
certain  circumstances;  modifies 
allowable  fees  paid  by  the  Borrower, 
Third  Party  Lender,  and  Certified 
Development  Company  (CDC);  and 
allows  certain  fees  incurred  by  a  CDC  in 
the  closing  of  a  504  loan,  up  to  $2,500 
per  closing,  to  be  eligible  administrative 
costs. 

DATE:  This  rule  is  effective  on  January 
13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dowd,  202-205-6660. 
SUPPLEMENTARY  INFORMATION:  On  May  5, 
1998,  SBA  published  in  the  Federal 
Register  (63  FR  24753),  proposed 
regulations  which  would  implement 
Public  Law  105-135,  the  "Small 
Business  Reauthorization  Act  of  1997" 
(1997  legislation),  enacted  on  December 
2, 1997,  and  Public  Law  104-208  (1996 
legislation),  enacted  on  September  30, 
1996,  that  amended  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C.  §  601 
et  seq.]  (Act).  SBA  received  responses 
from  three  commenters  and  will  address 
each  one.  SBA  published  in  the  Federal 


Register  on  August  13, 1998,  (63  FR 
43330)  a  notice  to  reopen  the  comment 
period,  with  respect  to  7(a)  loans,  on  the 
proposed  rule's  change  to  13  CFR 
section  120.111  on  Eligible  Passive 
Companies.  SBA  received  one  comment 
from  a  trade  association  representing  a 
large  number  of  7(a)  lenders  and  we  will 
respond  to  that  comment.  These  final 
regulations  implement  the  amendments 
required  by  the  1996  legislation  and 
some  of  the  amendments  required  under 
the  1997  legislation,  and  make  other 
changes. 

Change  Affecting  the  7(a)  and  504 
Programs. 

The  1997  legislation  authorizes  SBA 
to  provide  financial  assistance  to  more 
than  one  identifiable  small  business  for 
a  qualified  504  project. 

•  SBA  is  amending  Section  120.10  to 
add  the  definition  of  Rentable  Property 
previously  included  in  the  text  of 
Section  120.131(a). 

•  SBA  is  amending  Section  120.111 
with  respect  to  Eligible  Passive 
Companies  to  make  that  rule  consistent 
with  the  1997  legislation.  Current 
Section  120.111  allows  SBA  to  assist  an 
Eligible  Passive  Company  to  use  loan 
proceeds  to  acquire  property  for  lease  to 
an  Operating  Company.  SBA  is 
amending  Section  120.111  to  authorize 
SBA  to  provide  financing  to  an  Eligible 
Passive  Company  that  uses  the  loan 
proceeds  to  lease  property  to  multiple 
unrelated  Operating  Companies.  This 
change  makes  the  Eligible  Passive 
Company  provision  consistent  with  the 
change  to  Section  120.801  discussed  in 
the  next  paragraph.  SBA  is  also  adding 
a  parenthetical  to  make  it  clear  that 
references  to  Operating  Company 
throughout  the  subsections  of  section 
120.111  mean  each  Operating  Company 
if  there  are  multiple  Operating 
Companies.  This  change  applies  to 
loans  under  SBA's  7(a)  and  504 
programs. 

•  SBA  is  making  a  technical 
amendment  to  Section  121.131,  which 
covers  leasing  a  part  of  new 
construction  or  existing  buildings  to  a 
third  party.  The  amendment  changes 
references  to  an  Operating  Company  to 
multiple  Operating  Companies  to 
conform  Section  121.131  to  the  1997 
legislation  and  to  the  revised  regulation 
Sections  120.111  and  120.801.  SBA  also 
revised  the  text  of  Section  120.131(a) 
and  (b)  by  using  the  new  defined  term 
"Rentable  Property"  throughout  the 


section  and  by  making  them  more 
understandable  and  consistent.  Two 
commenters  interpreted  the  changes  to 
Section  120.111  to  allow  multiple 
Operating  Companies  to  join  together  to 
meet  the  occupancy  requirements  of 
Section  120.131(b),  allowing  them  to 
lease  up  to  33  percent  for  new 
construction  and  49  percent  for  an 
existing  building.  SBA  agrees  with  the 
commenters'  interpretation  since  the 
indented  effect  of  this  change  is  for  the 
multiple  operating  companies  to  be  in  a 
position  similar  to  that  of  a  single 
operating  company  and,  as  such,  each 
Operating  Company  must  be  a  co- 
borrower  or  guarantor  of  the  entire  loan. 

Changes  Affecting  the  504  Program 

The  1996  and  1997  legislation  require 
SBA  to  amend  its  regulations.  In 
addition,  SBA  is  announcing  other 
program  changes. 

•  Section  502  of  the  Act  authorizes 
SBA  to  provide  financial  assistance  to  a 
small  business  through  a  CDC  to 
acquire,  construct,  convert,  or  expand 
its  plemt  facility  as  a  504  Project  under 
section  504  of  the  Act.  SBA  interpreted 
the  statute  to  allow  the  Agency  to  assist 
only  one  identifiable  business  for  any 
particular  project.  In  response  to  the 
1997  legislation,  SBA  is  amending 
Section  120.801  of  its  regulations  to 
allow  CDCs  to  assist  two  ore  more 
unrelated  small  businesses  for  any 
qualified  504  Project. 

•  The  1996  legislation  amended  the 
Act  regarding  the  amount  of  the 
Borrower's  contribution  to  a  504  Project 
financing.  SBA  is  amending  Section 
120.910  of  its  regulations  to  comply 
with  the  legislation.  The  regulation 
requires  the  Borrower  to  contribute  at 
least  15  percent  of  the  total  cost  of  the 
504  Project  if  (i)  the  Borrower  (or 
Operating  Company  or  Companies  if  the 
Borrower  is  an  Eligible  Passive 
Company)  has  been  in  business  for  two 
years  or  less,  (ii)  or  if  the  Project  is  the 
acquisition,  construction,  conversion  or 
expansion  of  a  limited  or  single  purpose 
building.  The  Borrower  must  contribute 
at  least  20  percent  of  the  total  cost  of  the 
Project  if  both  conditions  exist.  The 
only  comment  received  concerning  this 
amendment  agreed  with  the  proposed 
rule. 

•  The  1996  legislation  requires  that  a 
Third  Party  Lender  finance  at  least  50 
percent  of  a  Project's  cost  if  the 
Borrower's  contribution  is  made  under 
either  condition  described  above  for 
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Section  120.910.  One  commenter 
disagreed  vvitli  the  statute.  Nevertheless, 
SBA  must  comply  with  the  legislation 
and  is  amending  Section  120.920  to 
implement  this  change. 

•  The  1997  ilegislation  amended  the 
Act  to  permit  a  504  Borrower  to  lease 
long  term  no  r  lore  than  20  percent  of  a 
new  504  Project  if  the  Borrower 
immediately  occupies  at  least  60 
percent  of  thejproperty.  To  comply  with 
the  1997  legislation,  SBA  proposed  to 
amend  Sectioi  120.870  of  its  regulations 
to  authorize  a  [Borrower  to  lease  long 
term  no  more  than  20  percent  of  the 
rentable  spaca  in  a  504  Project  to  third 
parties  if  the  Borrower  occupies  at  least 
60  percent  of  the  rentable  space  with 
plans  to  occupy  the  remaining  rentable 
space  within  mree  years.  A  commenter 
suggested  thap  SBA  apply  the  same 
schedule  to  the  occupancy  of  the 
remainder  of  the  space  as  Section 
120.831(a)  noiv  applies  to  the 
occupancy  of  khe  portion  of  the  space  in 
a  new  building.  SBA  concurs  with  that 
suggestion  ano  in  the  final  rule  allows 
the  Borrower  to  lease  long  term  no  more 
than  20  percent  of  the  rentable  space  in 
a  504  Project  |o  one  or  more  tenants  if 
(i)  the  Borrower  immediately  occupies 
at  least  60  pert:ent  of  the  rentable  space, 
(ii)  plans  to  occupy  within  3  years  some 
of  the  remaining  space  not  immediately 
occupied  or  leased  long  term,  and  (iii) 
plans  to  occupy  within  10  years  all  of 
the  remaininfl  space  not  leased  long 
term.  This  ch^ge  will  allow  a  business 
to  build  in  a  mod  location  without 
having  to  show  that  it  will  use  all  of  the 
space  immediately. 

•  Section  IgO. 862(b)  sets  forth 
specific  publit  policy  goals  a  CDC  may 
use  to  qualifyja  504  Project  or  support 
an  increased  amount  of  504  financing. 
Section  120.8fe2{b)(3)  lists  expanding 
Minority  Entarprise  development  as  one 
of  the  public  iolicy  goals.  SBA  is 
amending  Sedtion  120.862(b)(3)  to  tell 
the  reader  tha  section  in  SBA's 
regulation  designating  the  minority 
groups  to  whith  the  subsection  applies. 
Section  120.8§2(b)(7)  lists  as  one  of  the 
public  policy  goals  the  assistance  of 
businesses  affected  by  Federal  budget 
reductions.  SfiA  is  amending  Section 
120.862(b)(7)  to  clarify  that  the  public 
policy  goal  is  to  assist  any  eligible  small 
business  in  an  area  affected  by  such 
reductions,  nit  only  to  assist  those 
businesses  that  can  show  that  budget 
reductions  adversely  affected  them. 
Therefore,  if  Federal  budget  reductions 
adversely  aff^ed  a  geographic  area, 
SBA  can  assist  a  business  located  in  or 
moving  to  th$t  area  without  showing 
that  the  redu<itions  affected  the 
particular  business. 


•  The  1996  legislation  requires  SBA 
to  charge  the  Borrower  a  fee  of  up  to 
0.9375  percent  on  the  unpaid  principal 
balance  of  the  loan  as  determined  at 
five-year  anniversary  intervals.  SBA  is 
amending  Section  120.971  of  its 
regulations  to  implement  this  change.  In 
addition.  Section  120.971(a)(3)  raises 
the  minimum  servicing  fee  fi-om  .5 
percent  to  .625  percent. 

•  SBA  is  inserting  a  new  Section 
120.972  in  its  regulations  to  implement 
the  1996  legislation  that  requires  SBA  to 
collect  (i)  a  one-time  fee.  equal  to  50 
basis  points,  of  a  Third  Party  Lender's 
participation  in  a  Project  when  the 
Third  Party  Lender  holds  a  senior  credit 
position  to  that  of  SBA,  and  (ii)  an 
annual  fee  from  each  CDC  equal  to  0.125 
percent  of  the  outstanding  principal 
balance  of  any  Debenture  guaranteed  by 
SBA  after  September  30, 1996.  The  CDC 
must  pay  this  fee  fi-om  the  servicing  fees 
collected  by  the  CDC  and  not  fi-om 
additional  fees  imposed  on  the 
Borrower. 

•  Currently,  under  Section 
120.921(d),  any  future  advance  by  a 
Third  Party  Lender  greater  than  the 
outstanding  balance  and  accrued 
interest  must  be  subordinated  to  the 
CDC/SBA  lien  unless  the  future  advance 
is  to  collect  payments,  maintain 
collateral  or  protect  the  Third  Party 
Lender's  lien  position  on  the  Third 
Party  Loan.  At  times,  SBA  has  been 
unable  to  realize  the  full  benefit  of  its 
lien  position,  despite  its  regulations 
requiring  that  future  advances  be 
subordinate  to  the  CDC/SBA  lien.  If  a 
Third  Party  Lender  wants  to  make 
additional  capital  available  to  a  504 
Borrower,  it  easily  can  do  so  through 
another  loan.  SBA  is  revising  subsection 
(d)  to  state  that  the  Third  Party  Loan 
cannot  be  open-ended  as  to  the  amount, 
and  after  completion  of  the  504  Project, 
a  Third  Party  Lender  may  only  make  a 
future  advance  under  the  Third  Party 
Loan  to  collect  amounts  due  on  the 
Third  Party  Loan  note,  maintain 
collateral  or  protect  its  lien. 

•  SBA  also  has  been  unable  to  realize 
the  full  benefit  of  its  lien  position 
because  of  prepayment  penalties,  late 
fees,  and  escalated  interest  after  default 
due  under  the  Third  Party  Loan. 
Accordingly,  SBA  is  adding  a  new 
subsection  (e)  to  Section  120.921  that 
states  that  the  Third  Party  Lender's  lien 
is  subordinate  to  the  CDC/SBA  lien 
regarding  prepayment  penalties,  late 
fees  and  escalated  interest  after  default 
due  under  the  Third  Party  lien. 

•  When  a  small  business  defaults  on 
a  Third  Party  Loan,  SBA  may  choose  to 
assume  the  obligations  of  the  Borrower. 
The  1996  legislation  amended  the  Act  to 
ensure  that  when  SBA  assumes  such 


obligation  for  Projects  approved  after 
September  30,  1996,  it  only  will  pay  the 
interest  rate  on  the  note  in  effect 
immediately  before  the  date  of  the 
Borrower's  default.  SBA  is  renumbering 
present  subsection  (e)  of  Section 
120.921  of  its  regulations  as  subsection 
(f)  and  SBA  is  revising  it  to  state  that 
SBA  only  will  pay  the  interest  rate  in 
effect  immediately  before  the  date  of  the 
Borrower's  default  regarding  a  Project 
approved  after  September  30, 1996. 

•  SBA  is  amending  Section  120.802 
to  clarify  the  definition  of  a  Third  Party 
Loan,  and  Section  120.801(c)(3)  to 
reflect  that  definition. 

•  Currently,  Section  120.870(c)(1)  of 
SBA's  regulations  requires  the  term  of  a 
lease  of  the  Project  premises  to  be  at 
least  equal  to  the  term  of  the  Debenture. 
However,  this  may  not  be  necessary  if 
the  Project  is  not  a  structure,  but 
consists  only  of  machinery  and 
equipment.  Therefore,  SBA  is  deleting 
machinery  and  equipment  fi-om  the 
definition  to  clarify  that  the  length  of  a 
lease  for  machinery  and  equipment  is  a 
credit  issue. 

Changes  to  CDC  Closing  Fees 

Section  120.883  sets  forth 
administrative  costs  that  may  be  paid 
with  the  proceeds  of  a  loan  funded  by 
a  504  Debenture  rather  than  out  of  the 
Borrower's  own  resources.  Section 
120.971  sets  forth  the  fees  that  a  CDC 
may  charge  the  Borrower. 

Throughout  the  history  of  the  504 
program,  most  of  the  services  required 
to  prepare  504  loan  documents  and 
close  a  504  loan  have  been  performed 
for  CDCs,  at  CDC  cost,  by  legal  counsel, 
paralegals,  and  CDC  staff.  The  CDC  has 
then  charged  its  Borrower  a  fee  at 
closing  to  reimburse  the  CDC  for  these 
expenses  ("CDC  Closing  Fee"). 
Although  this  CDC  Closing  Fee 
reimburses  the  CDC  for  its  ovwi  lawyers' 
expenses,  the  Borrower  is  not 
considered  to  be  paying  a  legal  fee, 
since  CDC  counsel  does  not  represent 
the  Borrower.  The  Borrower  pays 
separately  the  legal  fees  of  its  legal 
counsel. 

Under  the  504  program,  loan  proceeds 
may  be  used  to  pay  eligible  Project  costs 
and  eligible  administrative  costs. 
Eligible  Project  costs  are  costs  directly 
attributable  to  the  Project  including 
professional  fees  necessary  for  Project 
services  such  as  architecture, 
engineering,  and  environmental  studies. 
The  Borrower's  legal  fees  for  Project- 
related  matters  such  as  zoning,  title 
searches  and  recording  fees,  as  well  as 
interest  and  points  on  the  interim 
construction  loan,  are  eligible  Project 
costs.  The  Borrower's  legal  fees 
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associated  with  the  closing  are  not 
eligible  Project  costs. 

Eligible  administrative  costs  are 
amounts  the  Borrower  pays  for  services 
connected  with  closing,  but  not  directly 
attributable  to  the  Project  itself.  These 
include  SBA's  guarantee  fee,  the  CDC's 
processing  fee,  and  504  closing  agent 
fees.  The  Borrower's  legal  fees 
associated  with  the  closing  are  not 
eligible  administrative  costs.  Until 
March  1, 1996,  the  CDC  Closing  Fee  was 
an  eligible  administrative  cost,  and,  by 
regulation,  the  Borrower  could  pay  this 
fee  out  of  504  loan  proceeds  up  to  a 
maximum  of  $2,500.  Since  then  SBA 
has  not  recognized  the  CDC  Closing  Fee 
as  an  eligible  administrative  cost,  and 
the  Borrower  must  reimburse  the  CDC 
out  of  its  own  resources. 

CDCs,  Borrowers,  and  SBA  share  a 
common  interest  in  minimizing  legal 
fees  to  reduce  costs  to  the  Borrower. 
During  the  period  before  March  1, 1996, 
some  in  the  504  industry  felt  that  SBA's 
regulation  influenced  the  market  rate  for 
legal  fees  and  other  miscellaneous 
expenses  associated  with  504  Closings. 
They  argued  that  attorney  fees  charged 
to  CDCs  by  CDC  counsel  were 
artificially  high  because  the  CDC 
Closing  Fee  was  an  eUgible 
administrative  cost  financed  out  of  the 
loan  proceeds.  They  further  argued  that 
the  reference  in  the  regulation  to  a 
$2,500  limitation  established  a 
minimum  base  for  the  attorney  fees. 

SBA  received  15  comments 
concerning  these  issues  during  the 
comment  period  following  publication 
of  proposed  rule  changes  on  December 
15, 1995.  Most  of  them  supported 
keeping  the  CDC  Closing  Fee  as  an 
eligible  administrative  cost.  SBA 
believed,  however,  that  the  marketplace 
should  determine  the  legal  expenses 
associated  with  the  504  Closing  and  that 
there  was  some  merit  in  the  argument 
that  the  eligibility  of  the  CDC  Closing 
Fee  as  an  administrative  cost  resulted  in 
higher  attorney  fees.  Despite  the 
opposition  expressed  in  most  of  the 
comments,  SBA  decided  to  exclude  the 
CDC  Closing  Fee  from  eligible 
administrative  costs  and  eliminated  the 
$2,500  reference  in  its  final  rule  dated 
January  31. 1996. 

SBA  expected  that  these  regulatory 
changes  would  reduce  attorney  fees.  It 
also  anticipated  dowmward  competitive 
pressure  on  such  fees  as  more  attorneys 
became  designated  to  perform  expedited 
504  loan  closings. 

CDCs  have  been  closing  loans  under 
the  new  rules  for  over  two  years. 
Approximately  140  attorneys  are 
enrolled  as  designated  closing  attorneys 
and  more  than  50  percent  of  all  504 
loans  close  under  the  expedited  process. 


Yet  fees  associated  with  504  closings 
charged  to  CDCs  by  CDC  counsel  do  not 
appear  to  have  decreased. 

Legislation  enacted  since  the  rule 
became  effective  has  imposed  additional 
fees  upon  Borrowers.  Industry 
representatives  indicate  that  the 
combination  of  increased  fees  and  the 
inability  to  pay  CDC  Closing  Fees  out  of 
the  Debenture  proceeds  has  reduced 
small  businesses  access  to  the  504 
program.  Because  the  fees  now  are  not 
eligible  administrative  costs,  they  must 
be  paid  by  Borrowers  from  other 
resources.  Not  all  Borrowers  can  afford 
to  pay  these  costs  without  use  of  the 
Debenture  proceeds. 

To  assist  small  businesses,  SBA  is 
amending  Section  120.883  to  make  CDC 
Closing  Fees  eligible  administrative 
costs  up  to  a  maximum  of  $2,500  per 
Closing.  To  conform  Section  120.884, 
which  lists  ineligible  costs  for  504 
loans,  to  the  change  in  Section  120.883, 
SBA  is  deleting  the  reference  to  closing 
legal  fees  in  Section  120.884. 

SBA  received  one  comment  asking 
SBA  to  clarify  that  $2,500  is  not  the 
maximum  CDC  closing  fee  that  a  CDC 
may  charge,  but  only  \he  maximum 
amount  that  may  be  paid  out  of  the 
debenture  proceeds  as  an  eligible 
administrative  cost.  SBA  believes  the 
text  of  Section  120.883  is  clear,  and 
declines  to  make  any  change  in  the 
proposed  rule.  Under  Section 
120.971(a)(2),  a  CDC  may  charge  a 
borrower  a  reasonable  CDC  closing  fee. 
Under  Section  120.883,  up  to  $2,500  is 
eligible  to  be  paid  out  of  the  debenture 
proceeds. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35). 

SBA  certifies  that  this  final  rule  does 
not  constitute  a  significant  rule  within 
the  meaning  of  Executive  Order  12866, 
since  it  is  not  likely  to  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition  or  the 
U.S.  economy. 

SBA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.  Last 
year,  SBA  made  approximately  four 
thousand  504  loans.  Currently  there  are 
approximately  300  CDCs,  less  than  15  of 
which  are  Premier  CDCs.  While  the 
1997  legislation  removes  the  limit  on 
the  number  of  CDCs  that  can  become 
Premier  CDCs,  SBA  anticipates  that,  at 
most,  this  Rule  will  affect  only  half  of 


the  CDCs.  Thus,  the  changes  to  the 
program  in  the  final  rule,  including  the 
changes  to  the  Closing  Fee  provisions 
and  the  changes  implementing  P.L.  104- 
208  and  P.L.  105-135  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

SBA  certifies  that  this  final  rule  does 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  final  rule 
has  no  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  to 
follow  with  the  standards  set  forth  in 
section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs — business.  Small 
businesses. 

For  the  reasons  set  forth  in  the 
preamble,  SBA  amends  13  CFR  part  120 
as  follows: 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634  (b)(6)  and  636(a) 
and  (h). 

2.  In  §  120.10,  add  a  new  definition  as 
follows: 

§120.10    Definitions. 

*         *         *         •         * 

Rentable  Property  is  the  total  square 
footage  of  all  buildings  or  facilities  used 
for  business  operations. 

3.  Amend  §  120.111  by  revising  the 
first  sentence  to  read  as  follows: 

§120.111    What  conditions  must  an 
Eligible  Passive  Company  satisfy? 

An  Eligible  Passive  Company  must 
use  loan  proceeds  to  acquire  or  lease, 
and/or  improve  or  renovate,  real  or 
personal  property  (including  eligible 
refinancing),  that  it  leases  to  one  or 
more  Operating  Companies  for 
conducting  the  Operating  Company's 
business  (references  to  Operating 
Company  in  paragraphs  (a)  and  (b)  of 
this  section  mean  each  Operating 
Company). 

4.  Revise  §  120.131  to  read  as  follows: 

§120.131    Leasing  part  of  new 
construction  or  existing  building  to  another 
business. 

(a)  If  the  SBA  busine-s  loan  involves 
the  construction  of  a  new  building,  a 
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§120.801    Ho^  Is  a  504  Project  financed? 

(a)  One  or  rr  ore  small  businesses  may 
apply  for  504  inancing  through  a  CDC 
serving  the  art  a  where  the  504  Project 
is  located.* 
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6.  Amend  §  120.802  to  revise  the 
definition  of  llhird  Party  Loan  to  read  as 
follows:  j 

§120.802    Definitions. 
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§  1 20.862    Othf  r  economic  development 
objectives. 

•        •        < 

(b)  Public  P  )licy  goals: 


(3)  *   *   *  (See  §  124.105(b)  for 
minority  groups  who  qualify  for  this 
description.) 

•  *        •        •        * 

(7)  Assisting  businesses  in  or  moving 
to  areas  affected  by  Federal  budget 
reductions,  including  base  closings, 
either  because  of  the  loss  of  Federal 
contracts  or  the  reduction  in  revenues  in 
the  area  due  to  a  decreased  Federal 
presence. 

8.  Amend  §  120.870  to  revise 
paragraph  (a)(1),  and  add  a  new 
paragraph  (c),  to  read  as  follows: 

§  1 20.870    Leasing  Project  Property. 

(a)*  •  * 

(1)  The  remaining  term  of  the  lease, 
including  options  to  renew,  exercisable 
only  by  the  lessee,  equals  or  exceeds  the 
term  of  the  Debenture; 

•  •        *        *        • 

(c)  If  the  Project  is  for  new 
construction,  the  Borrower  may  lease 
long  term  up  to  20  percent  of  the 
Rentable  Property  in  the  Project  to  one 
or  more  tenants  if  the  Borrower 
immediately  occupies  at  least  60 
percent  of  the  Rentable  Property,  plans 
to  occupy  within  three  years  some  of  the 
remaining  space  not  immediately 
occupied  and  not  leased  long  term,  and 
plans  to  occupy  all  of  the  remaining 
space  not  leased  long  term  within  ten 
years. 

9.  Revise  §  120.883  to  read  as  follows: 

§  1 20.883    Eligible  administrative  costs  for 
504  loans. 

The  following  administrative  costs  are 
not  part  of  Project  costs,  but  may  be 
paid  with  the  proceeds  of  the  504  loan 
and  the  Debenture  (see  §  120.971): 

(a)  SBA  guarantee  fee; 

(b)  Funding  fee  (to  cover  the  cost  of 
a  public  issuance  of  securities  and  the 
Trustee); 

(c)  CDC  processing  fee; 

(d)  Borrower's  out-of-pocket  costs 
associated  with  the  closing  of  the  504 
loan  (other  than  legal  fees); 

(e)  CDC  Closing  Fee  (see 

§  120.971(a)(2))  up  to  a  maximum  of 
$2,500;  and 
(0  Underwriters'  fee. 

§120.884    [Amended] 

10.  Amend  §  120.884  to  remove 
paragraph  (e). 

11.  Revise  §  120.910  to  read  as 
follows: 

§  1 20.91 0    How  much)  must  the  Borrower 
contribute? 

(a)  The  Borrower  must  contribute  to 
the  Project  cash  (or  property  acceptable 
to  SBA  obtained  with  the  cash)  or  land 
(that  is  part  of  the  Project  Property),  in 
an  amount  equal  to  the  following 


percentage  of  the  Project  cost,  excluding 
administrative  costs: 

(1)  At  least  15  percent,  if  the  Borrower 
(or  Operating  Company  if  the  Borrower 
is  an  Eligible  Passive  Company)  has 
operated  for  two  years  or  less; 

(2)  At  least  15  percent,  if  the  Project 
involves  the  acquisition,  construction, 
conversion,  or  expansion  of  a  limited  or 
single  purpose  building  or  structure; 

(3)  At  least  20  percent,  if  the  Project 
involves  conditions  described  in 
paragraphs  (a)(1)  and  (2)  of  this  section; 
or 

(4)  At  least  10  percent,  in  all  other 
circumstances. 

(b)  The  source  of  the  contribution  may 
be  a  CDC  or  any  other  source  except  an 
SBA  business  loan  program  (see 
§  120.913  for  SBIC  exception). 

12.  Revise  §  120.920  to  read  as 
follows: 

§  1 20.920    Required  participation  by  ttie 
Ttiird  Party  Lender. 

(a)  Amount  of  Third  Party  Loans.  A 
Project  financing  must  include  one  or 
more  Third  Party  Loans  totaling  at  least 
as  much  as  the  504  loan.  However,  the 
Third  Party  Loans  must  total  at  least  50 
percent  of  the  total  cost  of  the  Project  if: 

(1)  The  Borrower  (or  Operating 
Company,  if  the  Borrower  is  an  Eligible 
Passive  Company)  has  operated  for  two 
years  or  less,  or 

(2)  The  Project  is  for  the  acquisition, 
construction,  conversion  or  expansion 
of  a  limited  or  single  purpose  asset. 

(b)  Third  Party  Loan  collateral.  Third 
Party  Loans  usually  are  collateralized  by 
a  first  lien  on  the  Project  property.  The 
SBA  cannot  guarantee  these  loans. 

13.  Amend  §  120.921  to  revise 
paragraphs  (d)  and  (e)  and  redesignate 
them  as  (e)  and  (f),  respectively,  and  add 
a  new  paragraph  (d),  to  read  as  follows: 

§  1 20.921    Terms  of  Third  Party  loans. 

***** 

(d)  Future  advances.  The  Third  Party 
Loan  must  not  be  open-ended.  After 
completion  of  the  Project,  the  Third 
Party  Lender  may  not  make  future 
advances  under  the  Third  Party  Loan 
except  expenditures  to  collect  amounts 
due  the  Third  Party  Loan  notes, 
maintain  collateral  and  protect  the 
Third  Party  Lender's  lien  position  on 
the  Third  Party  Loan. 

(e)  Subordination.  The  Third  Party 
Lender's  lien  will  be  subordinate  to  the 
CDC/SBA  lien  regarding  any 
prepayment  penalties,  late  fees,  other 
default  charges,  and  escalated  interest 
after  default  due  under  the  Third  Party 
Loan. 

(f)  Escalation  upon  default.  A  Third- 
Party  Lender  may  not  escalate  the  rate 
of  interest  upon  default  to  a  rate  greater 
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than  the  maximum  rate  set  forth  in 
paragraph  (b)  of  this  section.  Regarding 
any  Project  that  SBA  approved  after 
September  30. 1996,  SBA  will  only  pay 
the  interest  rate  on  the  note  in  effect 
before  the  date  of  the  Borrower's 
default. 

14.  Amend  §  120.971  by  revising  the 
first  sentence  and  removing  the  second 
sentence  of  paragraph  (a)(2),  and  by 
revising  paragraphs  (a)(3)  and  (d)(2)  to 
read  as  follows: 

§  120.971    Allowable  Fees  paid  by 
Borrower. 

(a)  *  *  * 

(2)  Closing  fee.  The  CDC  may  charge 
a  reasonable  closing  fee  sufficient  to 
reimburse  it  for  the  expenses  of  its  in- 
house  or  outside  legal  counsel,  and 
other  miscellaneous  closing  costs  (CDC 
Closing  Fee).  *  *  • 

(3)  Servicing  fee.  The  CDC  will  charge 
a  monthly  servicing  fee  of  at  least  0.625 
percent  per  annum  and  no  more  than  2 
percent  per  annvun  on  the  unpaid 
balance  of  the  loan  as  determined  at 
five-year  anniversary  intervals.  A 
servicing  fee  greater  than  1.5  percent  in 
a  rural  area  and  1  percent  everywhere 
else  requires  SBA's  prior  written 
approval,  based  on  evidence  of 
substantial  need.  The  servicing  fee  may 
be  paid  only  from  loan  payments 
received.  The  fees  may  be  accrued 
virithout  interest  and  collected  from  the 
CSA  when  the  payments  are  made. 

•        •        •        •        * 

(d)  *  *  * 

(2)  For  loans  approved  by  SBA  after 
September  30, 1996,  SBA  charges  a  fee 
of  not  more  than  0.9375  percent 
annually  on  the  unpaid  principal 
balance  of  the  loan  as  determined  at 
five-year  anniversary  intervals. 
***** 

15.  Redesignate  §  120.972  as 

§  120.973,  and  add  a  new  §  120.972  to 
read  as  follows: 

§  1 20.972    Third  Party  Lender  participation 
fee  and  Development  Company  fee. 

(a)  Participation  fee.  For  loans 
approved  by  SBA  after  September  30, 
1996,  SBA  must  collect  a  one-time  fee 
from  the  Third  Party  Lender  equal  to  50 
basis  points  on  its  total  participation  in 
a  Project  when  the  Third  Party  Lender 
occupies  a  senior  credit  position  to  SBA 
in  the  project. 

(b)  Development  company  fee.  For 
loans  approved  by  SBA  after  September 
30, 1996,  SBA  must  collect  an  annual 
fee  fi'om  the  CDC  equal  to  0.125  percent 
of  the  outstanding  principal  balance  of 
the  debenture.  The  fee  must  be  paid 
from  the  servicing  fees  collected  by  the 
CDC  and  cannot  be  paid  from  any 


additional  fees  imposed  on  the 
Borrowers. 

Dated:  December  23, 1998. 
Aida  Alvarez, 
Administrator. 

[PR  Doc.  99-559  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-18] 

Amendment  of  Class  E  Airspace; 
Carrollton,  GA 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  amends  Class  E 
airspace  at  Carrollton,  GA.  The  Non- 
Directional  Beacon  (NDB)  or  Global 
Positioning  System  (GPS)  Runway 
(RWY)  34  and  the  Localizer  (LOC)  RWY 
34  Standard  Instrument  Approach 
Procedures  (SL\P's)  have  been  amended 
to  the  West  Georgia  Regional  Airport. 
The  outbound  course  from  the 
Carrollton  NDB  for  the  NDB  or  GPS 
RWY  34  SIAP  has  changed  fi-om  the  168 
degree  bearing  to  the  167  degree  bearing 
and  the  inboimd  course  has  changed 
fi-om  the  348  degree  bearing  to  the  347 
degree  bearing.  The  outbound  course 
fi-om  the  Carrollton  NDB  for  the  LOC 
RWY  34  SL\P  has  changed  fi-om  the  165 
degree  bearing  to  the  166  degree  bearing 
and  the  inbound  course  has  changed 
from  the  345  degree  bearing  to  the  346 
degree  bearing.  As  a  result,  the  length  of 
the  Class  E  airspace  extension  south  of 
the  NDB  will  be  reduced  from  9  to  7 
miles  and  the  width  of  the  airspace 
extension  will  be  increased  from  6  to  7 
miles. 

EFFECTIVE  DATE:  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancuy  B.  Shelton,  Manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  27, 1998,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Carrollton,  GA,  (63  FR  65565).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  West 
Georgia  Regional  Airport.  Designations 


for  Class  E  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
are  published  in  FAA  Order  7400. 9F, 
dated  September  10, 1998,  and  effective 
September  16,  1998,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
was  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  Airspace  at 
Carrollton,  GA  for  the  West  Georgia 
Regional  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  wrill  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority;  49  U.S.C.  106(g).  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Ordi-'  7400. 9F,  Airspace 
Designations  tmd  Reporting  Points, 
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Class  E  Airspace  Areas 
Upwckd  from  700  feet  or  More 
of  the  Earth. 


'ace 


ASO  GA  E5    Carrollton,  GA  [Revised] 

West  Georgia  Regional  Airport 
(Ut.  33"'37'52]N,  long.  85''09'07"W) 

CarroltonNDB   I 
(Lat.  aa-aS'S?'  N,  long.  85°07'51"W) 

That  airspace  (xtending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  6.4-mil 
Regional  Airport 
each  side  of  the 
Carrollton  NDB 
radius  to  7  miles 


f  radius  of  West  Georgia 
and  within  3.5  miles  from 
166  degree  bearing  from  the 
extending  from  the  6.4-mile 
south  of  the  NDB. 


Issued  in  Colh  ge  Park,  Georgia,  on  January 
6, 1999. 
Nancy  B.  Sheltoli, 

Acting  Manager. . 
Southern  Region . 

[FR  Doc.  99-730  J 
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Air  Traffic  Division, 
Filed  1-12-99;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart7l 

[Airspace  Docket  No.  98-AEA-40] 

Amendment  t^  Class  E  Airspace; 
Romulus,  NY 

agency:  Federal  Aviation 
Administration,  (FAA)  DOT. 
ACTION:  Final  r  ale. 


action  removes  Class  E 

Army  Air  Field 
s,  NY.  The  airport  has 
all  instrument 
airport  have  been 
for  Class  E  airspace 
for  Instrument  Flight 
ons  at  the  airport, 
result  in  the  airspace 

E  airspace. 
9091  UTC,  March  25. 


SUMMARY:  This 
airspace  at  Ser  eca 
(AAF),  Romuhi 
been  closed  an  d 
procedures  for  the 
cancelled.  The  need 
no  longer  exists 
Rules  (IFR)  op^rati 
This  action  wi 
reverting  to  Class 

EFFECTIVE  DATE: 

1999. 

FOR  FURTHER  l^  FORMATION  CONTACT: 

Mr.  Francis  Jordan,  Airspace  Specialist, 

Airspace  Branch,  AEA-520,  Air  Traffic 

Division,  Eastern  Region,  Federal 

Aviation  Administration,  Federal  #111, 

John  F.  Kennedy  International  Airport, 

Jamaica,  New  York  11430,  telephone: 

(718)  553-452^. 

SUPPLEMENTARY  INFORMATION: 


History 

On  November 
amend  Part  71 


3, 1998.  a  proposal  to 
of  the  Federal  Aviation 


Regulations  (14  CFR  Part  71)  to  remove 
the  Class  E  airspace  extending  upward 
from  700  feet  above  the  surface  at 
Seneca  AAF,  Romulus,  NY,  was 
published  in  the  Federal  Register  (63 
FR  59256). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  ACL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998.  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  removed  subsequently  from  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  removes  Class  E  airspace  at 
Romulus,  NY.  The  need  for  controlled 
airspace  extending  from  700  feet  AGL  at 
Seneca  AAF  no  longer  exists.  This  area 
will  be  removed  from  the  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  E5,  Romulus,  NY  (Removed] 

***** 

Issued  in  Jamaica,  New  York  on  January  4, 
1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  99-729  Filed  1-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  279 

[Release  No.  IA-1733A;  File  No.  87-28-97] 

RIN  3235-AH22 

Technical  Changes  to  Schedule  I  to 
Form  ADV 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  technical  changes  to 

a  form. 

SUMMARY:  The  Commission  is  making 
technical  changes  to  Schedule  I  to  Form 
ADV,  referenced  in  17  CFR  279.1. 
Schedule  I  is  the  form  on  which 
investment  advisers  declare  their 
eligibility  for  Commission  registration. 
Schedule  I  to  Form  ADV  was  published 
Thursday,  May  22,  1997  (62  FR  28112), 
under  the  Investment  Advisers  Act  of 
1940.  Amendments  to  Schedule  I  to 
Form  ADV  were  published  Friday,  July 
24,  1998  (63  FR  39708),  under  the 
Advisers  Act. 

EFFECTIVE  DATE:  The  rule  amendments 
will  become  effective  on  January  7, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Laby,  Special  Counsel,  at  (202) 
942-0716,  Task  Force  on  Investment 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
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NW.  Mail  Stop  5-6.  Washington,  DC 
20549. 

I.  Supplementary  Information 

Under  section  203A  of  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
the  Commission  has  regulatory 
responsibility  for  an  investment  adviser 
that  has  at  least  $25  million  of  assets 
under  management  or  advises  a 
registered  investment  company.  The 
Commission  also  has  responsibility  for 
an  adviser  that  has  less  than  $25  million 
of  assets  under  management,  if  its 
principal  ofHce  and  place  of  business  is 
in  a  state  that  has  not  enacted 
investment  adviser  legislation.^  An 
adviser  with  its  principal  office  in  one 
of  those  states  must  indicate  its 
eligibility  for  Commission  registration 
on  Schedule  I  of  Form  ADV.^ 

Colorado  and  Iowa  recently  passed 
investment  adviser  statutes,  which 
became  effective  on  January  1, 1999.  An 
adviser  that  has  its  principal  office  and 
place  of  business  in  Colorado  or  Iowa, 
therefore,  may  not  register  with  the 
Commission  unless  it  has  at  least  $25 
million  of  assets  under  management, 
advises  an  investment  company,  or 
qualifies  for  an  exemption  under  rule 
203A-2.3  Last  July,  the  Commission 
adopted  certain  amendments  to 
Schedule  I  to  Form  ADV.*  The 
Commission  today  is  making  additional 
technical  changes  to  Schedule  I  and  the 
Instructions  to  Schedule  I  to  reflect 
enactment  of  the  Colorado  and  Iowa 
legislation. 

New  advisers  (i.e.,  those  advisers  that 
are  not  currently  registered  with  the 
Commission)  that  have  their  principal 
place  of  business  in  Colorado  or  Iowa 
that  are  not  eligible  for  Commission 
registration  [e.g.,  because  they  do  not 
have  at  least  $25  million  of  assets  imder 
management)  must  now  register  with 
Colorado  or  lowa.^  Advisers  currently 
registered  with  the  Commission  solely 


M5U.S.C.  aob-3a. 

» 17  C3TI  279.1.  Under  rule  203-1  (17  CFR 
275.203-1),  an  adviser  must  file  Schedule  I  to  Form 
ADV  with  its  initial  application  for  Conunission 
registration,  and  under  rule  204-1  (17  CFR 
275.204-1),  an  adviser  must  file  Schedule  I  to  Form 
ADV  with  annual  amendments  to  Form  ADV. 

'17CFR275.203A-2. 

•*  See  Exemption  for  Investment  Advisers 
Operating  in  Multiple  States;  Revisions  to  Rules 
Implementing  Amendments  to  the  Investment 
Advisers  Act  of  1940;  Investment  Advisers  with 
Principal  Offices  and  Places  of  Business  in 
Colorado  or  Iowa,  Investment  Advisers  Act  Release 
No.  1733  (July  17, 1998)  (63  FP  39708  (July  24, 
1998)). 

'In  addition,  advisers  ineligible  for  Commission 
registration  that  have  their  principal  ofTice  in 
Colorado  or  Iowa  may  be  required  to  register  in 
another  state,  if  they  have  sue  or  more  clients  that 
are  residents  of  that  state  or  have  a  place  of  business 
in  that  state.  See  Advisers  Act  section  222(d)  (15 
U.S.C.  80b-22(d)). 


because  their  principal  office  and  place 
of  business  is  located  in  Colorado  or 
Iowa  must  withdraw  from  Commission 
registration  no  later  than  180  days  after 
the  end  of  their  fiscal  year.^ 

II.  Certain  Findings 

Under  the  Administrative  Procedure 
Act  ("APA"),  notice  of  proposed 
rulemaking  is  not  required  when  the 
agency,  for  good  cause,  finds  "that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  ^  The 
Commission  is  making  technical 
changes  to  Schedule  I  to  Form  ADV  to 
accommodate  new  legislation  in 
Colorado  and  Iowa.  The  Commission, 
therefore,  finds  that  pubHshing  the 
changes  for  comment  is  unnecessary. 

Publication  of  a  substantive  rule  not 
less  than  30  days  before  its  effective 
date  is  required  by  the  APA  except  as 
otherwise  provided  by  the  agency  for 
good  cause.*  For  the  same  reasons 
described  above  with  respect  to  notice 
and  opportunity  for  comment,  the 
Commission  finds  that  there  is  good 
cause  for  making  these  technical 
changes  effective  on  January  7,  1999. 

List  of  Subjects  in  17  CFR  Part  279 

Reporting  and  recordkeeping 
requirements;  Securities. 

Accordingly,  17  CFR  part  279  is 
amended  as  follows: 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

1.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940, 15  U.S.C.  80b-l.  et  seq. 

2.  By  amending  Schedule  I  to  Form 
ADV  (referenced  in  §  279.1)  to  remove 
all  references  to  "Colorado"  and  "Iowa" 
and  by  amending  the  Instructions  to 
Schedule  I  to  Form  ADV  (referenced  in 
§  279.1)  to  remove  references  to 
"Colorado"  and  "Iowa"  and  to  remove 
the  second  paragraph  under 
"Instruction  3." 

Note:  The  text  of  Schedule  I  to  Form  ADV 
(§  279.1)  does  not  and  fhe  corrections  will 
not  appear  in  the  Code  of  Federal 
Regulations. 


0  Under  rule  204-l(a)  (17  CFR  275.204-1),  an 
adviser  is  required  to  file  its  annual  amendment  to 
Form  ADV  within  90  days  of  the  end  of  its  Tiscal 
year.  Under  rule  203A-l(c)  (17  CFR  275.203A-l(c)). 
an  adviser  that  is  no  longer  eligible  for  Commission 
registration  must  withdraw  from  Commission 
registration  within  90  days  from  the  date  the 
adviser  was  required  to  file  its  amended  Form  ADV. 
See  also  Schedule  I  to  Form  ADV,  Instruction  6  (17 
CFR  279.1). 

'  5  U.S.C.  553(b). 

"5  U.S.C  553(d). 


Dated;  January  7.  1999. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc.  99-738  Filed  1-12-99;  8:45  ami 
BiLUNO  CODE  801fr-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration    ■ 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Selegiline  Hydrochloride  Tablets 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  oral  veterinary  prescription  use  of 
selegiUne  hydrochloride  tablets  for  dogs 
for  the  control  of  clinical  signs 
associated  with  cognitive  dysfunction 
syndrome. 

EFFECTIVE  DATE:  Januar>-  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  For 
Veterinary  Medicine  (HFV-110),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
7543. 

SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  filed  supplemental  NADA  141- 
080  that  provides  for  oral  veterinary 
prescription  use  of  Anipryl®  (selegiline 
hydrochloride)  tablets  for  dogs  for  the 
control  of  clinical  signs  associated  with 
canine  cognitive  dysfunction  syndrome. 
The  product  is  approved  for  the  control 
of  clinical  signs  associated  with 
uncomplicated  pituitary-dependent 
hyperadrenocorticism.  The  supplement 
is  approved  as  of  December  10,  1998, 
and  the  regulations  are  amended  by 
revising  21  CFR  520.2098  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockv-Ue,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
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through  Frida;  i,  except  on  Federal 
holidays. 

Under  21  UiS.C.  360b(c)(2)(F)(iii),  this 
approval  for  nonfood-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  be  ;inning  December  10, 
1998,  becauseithe  supplement  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  intolved  or  any  studies  of 
animal  safety  Required  for  approval  of 
the  supplemei^t  and  conducted  or 
sponsored  by  the  applicant.  The  3  years 
of  marketing  exclusivity  appUes  only  to 
cription  use  of  the  drug 
control  of  clinical  signs 
cognitive  dysfunction 


veterinary  p: 
in  dogs  for  th 
associated  wi 
syndrome. 

The  agency 
CFR  25.33(d)( 


as  determined  under  21 
]  that  this  action  is  of  a 
type  that  doesjnot  individually  or 
cumulatively  |iave  a  significant  effect  on 
ironment.  Therefore, 
ronmental  assessment 
ental  impact  statement 


the  human  en 
neither  an  en 
nor  an  enviro: 
is  required. 

List  of  Subjectk  in  21  CFR  Part  520 


Animal  druj 

Therefore, 
Drug,  and  Co 
authority  del* 
of  Food  and 
the  Center  fc 
CFR  part  520 


ider  the  Federal  Food, 
letic  Act  and  under 
lated  to  the  Commissioner 
gs  and  redelegated  to 
eterinary  Medicine,  21 
amended  as  follows: 


PART  520— OAAL  DOSAGE  FORM 
NEW  animal:  DRUGS 


1.  The  authority 
part  520  continues 

Authority:  21 


citation  for  21  CFR 
to  read  as  follows: 


U.S.C.  360b. 


2.  Section  5: 10.2098  is  amended  by 
redesignating  paragraphs  (d](2]  and 
(d)(3)  as  paragraphs  (d)(l)(i)  and 
(d)(l)(ii),  respectively,  and  by  adding 
paragraph  (d}(E)  to  read  as  follows: 


§520.2098 
tablets. 


Sel^iline  hydrochloride 


(d)  Conditio  ns 

(2)  Dosage.  ( i 
kilogram  of  be  dy 

(i)  IndicatiOiis 
of  clinical  sigr  s 
cognitive  dysf  inction 


(ii)  Limitaticns 
this  drug  to  us  b 
a  hcensed  vet<  rinarian 


Dated:  JanuarB.  1999 
Stephen  F.  Sun<  lof, 

Director.  Center  fer 
[PR  Doc.  99-73« 

BILUNG  CODE  41M  -01-F 


of  use.  *    *    * 

5  to  1.0  milligram  per 
weight  once  daily. 

for  use.  For  the  control 

associated  with  canine 

syndrome. 

.  Federal  law  restricts 
by  or  on  the  order  of 


Veterinary  Medicine. 
Filed  1-12-99;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5, 7, 13,  and  19 

[TO  ATF~406  Re:  Notice  No.  815  and  Notice 
No.  819] 

RIN:  1512-AB34 

Procedures  for  the  Issuance,  Denial, 
and  Revocation  of  Certificates  of  Laisei 
Approval,  Certificates  of  Exemption 
From  Label  Approval,  and  Distinctive 
Liquor  Bottle  Approvals  (93F-029P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Final  rule.  Treasury  decision. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is  issuing 
regulations  setting  forth  the  procedures 
for  the  issuance,  denial,  and  revocation 
of  certificates  of  label  approval  (COLAs), 
certificates  of  exemption  fi'om  label 
approval,  and  distinctive  liquor  bottle 
approvals.  The  denial  and  revocation 
regulations  are  new,  whereas  the 
issuance  regulations  merely  amend 
current  regulations.  The  new  regulations 
also  codify  procedures  for 
administratively  appealing  the  denial  or 
revocation  of  certificates  of  label 
approval,  exemptions  from  label 
approval,  or  distinctive  liquor  bottle 
approvals. 

DATES:  These  regulations  are  effective 
March  15,  1999. 

ADDRESSES:  Copies  of  the  proposed 
regulation  and  written  comments  are 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Reading 
Room,  Office  of  Public  Affairs  and 
Disclosure,  Room  6480,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Reisman,  Jr.,  Product 
Compliance  Branch,  Bureau  of  Alcohol, 
Tobacco  emd  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226  (202-927-8140). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Alcohol  Administration 
(FAA)  Act,  27  U.S.C.  205(e),  provides 
ATF,  as  the  delegate  of  the  Secretary  of 
the  Treasury,  with  authority  to 
promulgate  regulations  with  respect  to 
the  bottling,  packaging,  and  labeling  of 
distilled  spirits,  wine,  and  malt 
beverages  in  order  to  prohibit  deception 
of  the  consumer,  and  provide  the 
consumer  with  adequate  information  as 
to  the  identity  and  quality  of  the 
product. 


In  order  to  carry  out  such 
requirements,  domestic  bottlers  and 
producers  are  prohibited  from  bottling 
distilled  spirits,  wines,  or  malt 
beverages,  and  importers  are  prohibited 
from  removing  bottled  distilled  spirits, 
wines,  or  malt  beverages  from  customs 
custody  unless  they  have  in  their 
possession  a  certificate  of  label  approval 
covering  such  products,  "issued  by  the 
Secretary  in  such  manner  and  form  as 
he  shall  by  regulations  prescribe."  27 
U.S.C.  205(e).  The  law  provides  an 
exemption  from  these  requirements  for 
products  that  are  not  to  be  sold,  offered 
for  sale,  or  shipped  or  delivered  for 
shipment,  or  otherwise  introduced,  in 
interstate  or  foreign  commerce. 

The  regulations  implementing  these 
statutory  provisions  provide  that  no 
person  shall  bottle  or  pack  wine, 
distilled  spirits,  or  malt  beverages 
unless  application  is  made  to  the 
Director  and  an  approved  certificate  of 
label  approval,  ATF  Form  5100.31,  is 
issued.  27  CFR  4.50(a).  5.55(a),  and  7.41. 
The  regulations  also  provide  that  no 
bottled  wines,  distilled  spirits,  or  malt 
beverages  shall  be  released  from 
customs  custody  for  consumption 
unless  an  approved  certificate  of  label 
approval,  ATF  Form  5100.31,  is 
deposited  with  the  appropriate  customs 
officer  at  the  port  of  entry.  27  CFR 
4.40(a),  5.51(a),  and  7.31(a). 

A  bottler  of  wine  or  distilled  spirits 
who  can  show  to  the  satisfaction  of  the 
Director  that  the  product  is  not  to  be 
sold,  offered  for  sale,  or  shipped  or 
delivered  for  shipment  or  otherwise 
introduced  in  interstate  or  foreign 
commerce,  must  make  application  for 
exemption  from  the  labeling 
requirements  of  the  FAA  Act  on  ATF 
Form  5100.31  in  accordance  with  the 
instructions  on  the  form.  If  the 
application  is  approved,  a  certificate  of 
exemption  from  label  approval  will  be 
issued  on  the  same  form.  27  CFR  4.50(b) 
and  5.55(b).  Certificates  of  exemption 
from  label  approval  are  not  issued  for 
malt  beverages. 

Finally,  the  ATF  Form  5100.31  is  also 
used  to  obtain  approval  for  distinctive 
liquor  bottles,  pursuant  to  the 
regulations  appearing  at  27  CFR 
19.633(a).  ATF's  authority  to  regulate 
liquor  bottles  is  derived  from  section 
5301  of  the  Internal  Revenue  Code  of 
1986,  26  U.S.C.  5301.  However,  the 
approval  of  a  distinctive  liquor  bottle 
also  includes  the  approval  of  the  label 
on  that  bottle,  pursuant  to  the  FAA  Act. 

Revocation  of  COLAs 

ATF  reviews  approximately  60,000 
applications  for  certificates  of  label 
approval,  exemptions  from  label 
approval,  and  distinctive  liquor  bottle 
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approvals  every  year.  Because  errors 
occasionally  occur  in  the  approval 
process,  there  is  a  need  for  some  type 
of  revocation  procedure. 

Since  the  enactment  of  the  FAA  Act 
in  1935.  ATF  and  its  predecessor 
agencies  have  taken  the  position  that  the 
statutory  authority  to  issue  certificates 
of  label  approval  includes  the  implied 
statutory  authority  to  cancel  or  revoke 
the  certificates  if  they  were  approved  in 
error.  However,  there  have  never  been 
formal  procedures  in  the  regulations  for 
denial  or  revocation  of  certificates  of 
label  approval.  Instead,  ATF  has 
utilized  informal  procedures  for  denials 
and  revocations,  where  applicants  or 
certificate  holders  who  wished  to 
contest  a  denial  or  revocation  are  given 
an  opportimity  to  do  so  in  writing,  or 
through  informal  meetings  with  Bureau 
officials. 

The  certificate  of  label  approval  was 
never  intended  to  convey  any  type  of 
proprietary  interest  to  the  certificate 
holder.  On  the  contrary,  Paragraph  1  of 
Form  5100.31  provides  that  "This 
certificate  is  issued  for  ATF  use  only. 
This  certificate  does  not  constitute 
trademark  protection."  Paragraph  2  of 
this  form  reminds  applicants  that  the 
"certificate  does  not  relieve  any  person 
fi^om  liability  for  violations  of  the 
Federal  Alcohol  Administration  Act." 
The  certificate  of  label  approval  is  a 
statutorily  mandated  tool  used  to  help 
ATF  in  its  enforcement  of  the  labeling 
requirements  of  the  FAA  Act. 

ATF's  informal  procedures  for 
revocation  of  COLAs  were  subject  to 
challenge  in  the  Federal  District  Court 
for  the  Northern  District  of  California.  In 
Cabo  Distributing  Co.  v.  Brady,  821  F. 
Supp.  601  (N.D.  Cal.  1992),  the  court  set 
aside  ATF's  revocation  of  labels  for 
"Black  Death"  vodka  on  several 
grounds.  The  court  held  that  there  was 
no  express  statutory  or  regulatory 
authority  for  the  Bureau  to  cancel 
certificates  of  label  approval,  and  that 
the  Bureau  had  implied  authority  to 
reverse  its  actions  only  in  limited 
circimistances.  The  court  thus 
concluded  that  "(wjithout  statutory 
authority  or  regulatory  authority,  the 
BATF  cannot  cancel  a  certificate  of  label 
approval."  821  F.  Supp.  at  612.  The 
court  also  held  that  the  Bureau's 
informal  procedures  for  revoking  the 
"Black  Death"  certificates  of  label 
approval  had  not  afforded  the  certificate 
holders  their  constitutional  right  to 
procedural  due  process.  821  F.  Supp.  at 
612. 

AFT  does  not  agree  with  the  court's 
decision  on  either  of  these  two  holdings. 
ATF  believes  that  a  right  to  cancel 
certificates  of  label  approval  is  implied 
from  the  authority  granted  by  the  statute 


to  the  Secretary  to  issue  certificates  of 
label  approval  "in  such  manner  and 
form  as  he  shall  by  regulations 
prescribe  *  *  *"  The  statute  explicitly 
authorizes  ATF,  as  a  delegate  of  the 
Secretary,  to  issue  regulations  governing 
the  procedure  for  the  issuance  of 
certificates  of  label  approval.  There  is 
also  implicit  statutory  authority  to  issue 
regulations  governing  the  procedures  for 
denying  and  revoking  certificates  of 
label  approval. 

Furthermore,  ATF  believes  that  the 
procedures  that  it  has  been  using  for 
revoking  certificates  of  label  approval, 
although  not  codified  in  the  regulations, 
have  provided  certificate  holders  with 
due  process  of  law.  However,  ATF 
determined  that  rulemaking  was 
appropriate  in  order  to  clarify  its 
authority  and  procedures  for  revocation 
of  label  approvals. 

Notice  of  Proposed  Rulemaking 

On  September  13,  1995,  ATF 
published  a  notice  of  proposed 
rulemaking  (Notice  No.  815,  60  FR 
47506-47512)  to  solicit  public  comment 
on  regulations  setting  forth  procedures 
for  the  issuance,  denial,  and  revocation 
of  certificates  of  label  approval, 
certificates  of  exemption  ft^m  label 
approval,  and  distinctive  liquor  bottle 
approvals.  The  comment  period  closed 
on  December  12, 1995,  and  was 
reopened  until  February  21, 1996,  by 
notice  dated  January  22, 1996  (Notice 
No.  819,  61  FR  1545-1546). 

Notice  No.  815  proposed  to  make 
existing  regulations  covering  issuance  of 
certificates  of  label  approval,  certificates 
of  exemption  from  label  approval,  and 
distinctive  liquor  bottle  approvals  more 
specific  and  proposed  new  regulations 
to  codify  existing  informal  procedures 
for  denial  of  applications  and  revocation 
of  certificates.  The  notice  also  proposed 
the  codification  of  procedures  for 
administratively  appealing  the  denial  or 
revocation  of  certificates  of  label 
approval,  exemptions  from  label 
approval,  and  distinctive  liquor  bottle 
approvals.  In  the  notice,  ATF  restated 
its  position  that  the  proposed 
regulations  would  afford  applicants  and 
certificate  holders  due  process  of  law, 
and  that  the  codification  of  these 
procedures  in  the  regulations  would 
eliminate  any  question  as  to  ATF's 
authority  to  revoke  certificates  of  label 
approval,  exemptions  fi-om  label 
approval,  and  distinctive  liquor  bottle 
approvals. 

Under  current  regulations,  the 
authority  to  approve  certificates  of  label 
approval,  exemptions  from  label 
approval,  and  distinctive  liquor  bottle 
applications  rests  with  the  Director  and 
has  been  delegated  to  the  labeling 


speciaUsts  in  the  Product  Compliance 
Branch.  The  proposed  regulations 
described  the  process  of  approval, 
denial,  and  administrative  appeal  in  a 
new  part  13.  Proposed  revisions  to  parts 
4,  5,  7,  and  19  added  cross-references  to 
the  new  part  13. 

With  respect  to  revocations  of 
certificates  of  label  approval,  certificates 
of  exemption  from  label  approval,  or 
distinctive  liquor  bottle  approvals,  and 
administrative  appeals  of  such  actions, 
the  proposed  regulations  set  forth  a 
procedure  based  on  ATF's  informal 
practices. 

In  response  to  Notice  815,  ATF 
received  comments  from  the  following 
organizations: 

Government  Liaison  Services,  Inc.; 

Presidents'  Forum  of  the  Beverage  Alcohol 
Industry  (Presidents'  Forum); 

American  Brandy  Association  (ABA); 

Wine  Institute: 

Federation  Internationale  des  Vins  et 
Spiriteux  (RVS); 

Federation  des  Exportateurs  de  Vins  & 
Spiriteux  de  France  (FEVS); 

National  Assocaition  of  Beverage 
Importers.  Inc.  (NABI).  Five  importers.  Remy 
Amerique,  Inc.,  Austin  Nichols  &  Co.  Inc., 
Dribeck  Importers.  Inc.,  Guinness  Import 
Company,  Kobrand  Corporation,  and  two 
associations,  The  Scotch  Whisky  Association 
and  the  Associacion  de  Criadores 
Exportadores  de  Sherry,  wrote  to  endorse  the 
comments  of  NABI; 

The  Distilled  Spirits  Council  of  the  U.S. 
(DISCUS).  )im  Beam  Brands  Co.,  a  distiller, 
wrote  to  express  agreement  with  the  DISCUS 
comments; 

Beer  Institute  filed  comments  on  behalf  of 
its  senior  members:  The  Anheuser  Busch 
Companies,  Miller  Brewing  Company,  Coors 
Brewing  Company,  Stroh  Brewery  Company, 
and  G.  Heileman  Brewing  Company; 

Ropes  &  Gray  filed  comments  on  behalf  of 
the  Institut  Nationale  des  Appellations 
d'Origine  (INAO)  of  France,  an  entity 
responsible  for  protecting  French 
appellations  of  origin; 

The  U.S.  Department  of  Commerce 
transmitted  comments  from  the  European 
Commission  (EC);  and 

The  Embassy  of  Mexico  Trade  Office 
forwarded  comments  from  Mexico's 
Direccion  General  De  Normas  concerning 
labeling  of  tequila  and  mezcal.  This  last 
comment  suggests  regulatory  changes  that  are 
beyond  the  scope  of  Notice  Number  815,  but 
may  be  considered  as  part  of  a  future 
rulemaking. 

Analysis  of  Comments 

The  majority  of  the  commenters 
expressed  support  for  ATF's  effort  to 
promulgate  regulations  covering 
issuance,  denial,  and  revocation  of 
certificates  of  label  approval,  certificates 
of  exemption  from  label  approval,  and 
distinctive  liquor  bottie  approvals, 
though  most  had  comments  on  specific 
proposals. 
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Proposals  and  Comments  on 
Application,  A  pproval  and  Denial 

In  Notice  No  815,  ATF  set  forth 
proposed  regul  ations  describing  in 
detail  the  steps  in  applying  for  a 
certificate  of  la  )el  approval,  certificate 
of  exemption  fi  om  label  approval,  or 
distinctive  liqtor  bottle  approval, 
including  issu<  nee  of  approved 
certificates,  denial  of  applications,  and 
appeal  of  such  denials.  A  number  of 
comments  add  essed  specific  items  in 
these  proposed  regulations. 

In  its  comment.  Government  Liaison 
Services,  Inc.  e  ^pressed  concern  at  the 
use  of  the  wore  "send"  in  proposed 
§  13.11,  which  they  interpreted  to 
preclude  hand  delivery  of  applications 
for  label  approval.  A  clarifying  change 
is  made  to  this  section,  now  designated 
as  §  13.21.  ATI  did  not  intend  to 
prohibit  hand-delivered  applications. 

In  the  proposed  rule,  ATF  described 
the  approval  pi  ocess,  including  the 
noting  of  any  q  ualifications  to  the 
approval  in  the  appropriate  space  on  the 
form.  The  proposed  rule  further 
provided  that  i  'an  application  is  denied 
for  any  reason,  the  applicant  is  sent  an 
ATF  Form  519  ).l,  "ATF  F  5100.31 
Correction  Shejt."  with  the  reasons  for 
the  denial  brie  ly/ioted  on  the  form. 
The  proposed  i  egulations  afforded  the 
applicant  an  opportunity  to  file  an 
administrative  appeal  of  the  denial  of  an 
application  for  a  certificate  of  label 
approval,  certi  icate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approva! ,  with  the  Chief,  Labeling 
Section,  Produ:t  Compliance  Branch, 
who  would  ma  ke  a  final  decision  on  the 
denial  of  the  a{  tplication. 

Government  Liaison  Services,  Inc., 
the  President's  Forum,  NABI  and 
DISCUS  all  coinmented  that  the  initial 
correction  rioti  :e  and  informal 
discussion  of  tifchnical  issues  arising 
from  the  application  that  often  occurs 
between  applic  ants  and  ATF 
representatives  should  be  kept  separate 
from  a  formal  i  ppeal  process.  DISCUS, 
in  its  comment ,  noted  "these  informal 
consultations  jnd  contacts  have  served 
and  do  serve  tl  e  interests  of  all  parties, 
with  commensurate  savings  in 
expenditures  and  manpower  for  both 
the  government  and  the  industry." 

In  practice,  i  pplicants  and  ATF 
representative!  often  informally  resolve 
issues  related  lo  a  qualified  approval  or 
a  denied  application.  ATF  does  not 
wish  to  create  he  impression  that  all 
qualifications  or  denials  must  be 
formally  appealed.  Accordingly,  we 
have  added  a  new  subsection  §  13.25(b) 
to  confirm  thai  the  applicant  has  the 
option  of  pursi  ling  informal  resolution 
of  a  labeling  isiue  by  requesting  an 


informal  conference  with  the  Product 
Compliance  Branch  Specialist  or  the 
Chief,  Product  Compliance  Branch. 

Government  Liaison  Services,  Inc. 
also  noted  that  the  proposed  regulations 
did  not  incorporate  ATF's  practice  of 
allowing  voluntary  withdrawal  of 
applications.  A  new  §  13.22  has  been 
added  to  cover  withdrawal  of 
applications. 

Beer  Institute,  DISCUS  and 
Government  Liaison  Services,  Inc. 
questioned  ATF's  proposal  to  authorize 
the  Chief  of  the  Labeling  Section  to 
make  final  decisions  on  appeals  of 
denials  of  applications  for  certificates  of 
label  approvals,  exemptions  from  label 
approvals  and  distinctive  liquor  bottles. 
They  suggested  review  by  either  a 
higher  level  officials  within  the  Alcohol 
and  Tobacco  Programs  Division  or  by 
someone  outside  the  Division.  Pursuant 
to  these  comments,  a  second  level  of 
appeal  has  been  added  in  §  13.27  for 
qualifications  or  denials  of  applications 
for  label  approval.  The  final  rule 
provides  that  the  first  appeal  will  be 
decided  by  the  Chief,  Product 
Compliance  Branch,  and  the  second 
appeal  will  be  decided  by  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division. 

Appeal  of  Qualifications 

The  final  rule  expands  the  formal  and 
informal  resolution  and  appeal 
procedures  for  denials  to  include 
resolution  of  disagreements  concerning 
qualifications  on  approved  certificates. 
For  these  purposes,  a  qualification  is 
treated  like  a  partial  denial,  since  it 
limits  the  use  of  the  COLA. 

Comments  on  Revocation  and  Appeal 

With  respect  to  revocations  of 
certificates  of  label  approval,  certificates 
of  exemption  from  label  approval,  or 
distinctive  liquor  bottle  approvals,  the 
proposed  regulations  divided 
revocations  into  two  categories, 
revocation  of  specific  labels  and 
revocation  by  operation  of  law  or 
regulation.  The  two  types  of  revocation 
will  be  discussed  separately  in  this 
background  material. 

The  proposed  regulations  on 
revocation  of  specific  approvals  gave  the 
Chief,  Product  Compliance  Branch, 
authority  to  issue  a  notice  of  proposed 
revocation  and  gave  the  certificate 
holder  45  days  to  present  written 
arguments  as  to  why  the  revocation 
should  not  occur.  In  the  proposed  rule, 
the  Chief,  Product  Compliance  Branch, 
was  authorized  to  decide  whether  to 
revoke  the  certificate.  If  a  label  or 
distinctive  liquor  bottle  approval  were 
revoked,  the  certificate  holder  would 
have  45  days  to  file  a  written  appeal 


with  the  Chief,  Alcohol  and  Tobacco 
Programs  Division.  In  the  proposed  rule, 
the  decision  of  the  Chief,  Alcohol  and 
Tobacco  Programs  Division,  was  the 
final  decision  of  the  Bureau. 

ATF's  Authority  To  Revoke  Label 
Approvals 

Most  commenters  who  addressed  the 
issue  agreed  that  ATF  had  authority  to 
revoke  certificates  of  label  approval, 
although  there  was  disagreement  on  the 
circumstances  where  revocation  would 
be  appropriate.  DISCUS  argued, 
however,  that  in  the  absence  of  a 
specific  statutory  provision  authorizing 
revocations  of  approved  labels,  ATF 
lacked  authority  to  take  such  actions. 

ATF  does  not  agree  that  it  lacks 
statutory  authority  to  revoke  certificates 
of  label  approval.  Many  courts  have 
recognized  "an  implied  authority  in 
other  agencies  to  reconsider  and  rectify 
errors  even  though  the  applicable 
statute  and  regulations  do  not  expressly 
provide  for  such  reconsideration."  Gun 
South,  Inc.  V.  Brady,  877  F.2d  858,  862 
(11th  Cir.  1989).  For  example,  in 
concluding  that  the  Interstate  Commerce 
Commission  could  order  a  refund  to 
correct  a  prior  error,  the  Supreme  Court 
stated  that  "[aln  agency,  like  a  court, 
can  undo  what  is  wrongfully  done  by 
virtue  of  its  order."  United  Gas 
Improvement  Co.  v.  Gallery  Properties, 
382  U.S.  223,  229  (1965).  See  also  Kudla 
V.  Modde.  537  F.  Supp.  87,  89  (E.D. 
Mich.  1982)  ("[tlhe  power  of  the  state  to 
require  a  license  implies  the  power  of 
the  state  to  revoke  a  license  which  has 
been  improperly  issued."),  aff'd  without 
opinion,  711  F.2d  1057  (6th  Cir.  1983); 
Gentury  Arms,  Inc.  v.  Kennedy,  323  F. 
Supp.  1002,  1016-17  (D.  Vt.  1971),  ("we 
are  aware  of  no  licenses  which  once 
granted,  can  never  be  taken  away."), 
aff'd,  449  F.2d  1306  (2d  Cir.  1971),  cert, 
denied,  405  U.S.  1065  (1972). 

As  we  explained  in  the  notice,  it  is 
ATF's  position  that  its  statutory 
authority  to  issue  regulations  governing 
the  issuance  of  COLAs  also  includes  the 
implied  authority  to  issue  regulations 
setting  forth  procedures  for  the  denial 
and  revocation  of  such  COLAs.  The 
single  comment  opposed  to  this  position 
did  not  provide  a  persuasive  basis  for 
concluding  otherwise. 

Due  Process  Issues 

The  American  Brandy  Association 
(ABA),  Beer  Institute,  Wine  Institute, 
NABI  and  DISCUS  submitted  comments 
suggesting  that  ATF's  approval  of  a 
certificate  of  label  approval  (COLA) 
does  create  a  property  right  subject  to 
tne  protection  of  due  process  of  law. 

ATF  has  always  maintained  that  its 
informal  procedures  concerning  the 
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denial  and  revocation  of  COLAs  were 
sufficient  to  provide  procedural  due 
process  to  the  applicant  or  certificate 
holder.  Procedural  due  process  imposes 
constraints  on  governmental  decisions 
which  deprive  individuals  of  "liberty" 
or  "property"  interests  within  the 
meaning  of  the  Due  Process  Clause  of 
the  Fifth  Amendment.  The  Supreme 
Court  has  recognized  that  "due  process 
is  flexible  and  calls  for  such  procedural 
protections  as  the  particular  situation 
demands."  Morrisseyv.  Brewer,  408 
U.S.  471,481  (1972). 

In  determining  whether  an 
administrative  procedure  accords  due 
process,  three  factors  are  considered: 

First,  the  private  interest  that  will  be 
affected  by  the  official  action;  second,  the 
risk  of  an  erroneous  deprivation  of  such 
interest  through  the  procedures  used,  and  the 
probable  value,  if  any,  of  additional  or 
substitute  procedural  safeguards;  and  finally, 
the  Government's  interest,  including  the 
function  involved  and  the  fiscal  and 
administrative  burdens  that  the  additional  or 
substitute  procedural  requirement  would 
entail. 

Mathews  v.  Eldridge,  424  U.S.  319,  334 
(1976). 

ATF  recognizes  that  brand  names  and 
other  terms  on  labels  may  be  significant 
elements  in  the  marketing  of  an  alcohol 
beverage.  However,  even  assuming  that 
a  certificate  represents  a  property 
interest,  we  believe  that  the  procedures 
set  forth  in  the  final  rule  minimize  the 
risk  of  an  erroneous  deprivation  of  the 
interest  of  the  industry  member.  The 
procedures  adopted  in  the  final  rule 
ensure  that  certificate  holders  are  given 
prior  written  notice  of  a  proposed 
revocation;  the  opportunity  to  meet  with 
agency  officials  to  discuss  the  issues; 
and  the  opportunity  to  present  written 
arguments  or  evidence  before  the  agency 
takes  final  action  to  revoke  a  label. 

There  have  been  suggestions  that  an 
evidentiary  hearing,  complete  with  an 
Administrative  Law  Judge  and  the  right 
to  cross-examine  witnesses,  is  the 
appropriate  model  for  a  revocation 
proceeding.  However,  none  of  the 
commenters  explained  why  a  written 
review  procedure  involved  a  risk  of 
erroneous  deprivation  of  the  certificate 
holder's  property  interests,  or  why  an 
evidentiary  hearing  would  shed  further 
light  on  the  issue  of  whether  a  label  is 
in  compliance  with  the  regulations.  See 
Doolin  Sec.  Sav.  Bank  v.  FDIC,  53  F.3d 
1395, 1403  (4th  Cir.  1995),  cert,  denied 
516  U.S.  973  (1995)  (finding  that  an 
agency  was  not  required  to  provide  an 
evidentiary  hearing  where  the  plaintiff 
did  not  "offer  sufficient  evidence 
demonstrating  that  an  oral  hearing 
would  allow  it  to  present  evidence 
*  *   *  that  it  could  not  present  in  the 


written  review  procedure"  and  the 
"determination  did  not  involve 
credibility  assessments,  which  would 
benefit  from  an  oral  hearing  with  the 
presentation  of  witnesses"). 

Thus,  the  comments  provided  no 
basis  for  concluding  that  the  additional 
procedural  safeguards  provided  by  an 
evidentiary  hearing  would  be  of  value. 
However,  such  hearings  would  certainly 
impose  additional  administrative 
burdens  on  the  agency.  After  evaluating 
the  factors  set  forth  in  Mathews  v. 
Eldridge,  it  is  clear  that  due  process 
does  not  require  a  formal  evidentiary 
hearing  before  the  agency  revokes  a 
certificate  of  label  approval.  As  the 
Supreme  Court  noted  in  the  case,  "the 
judicial  model  of  an  evidentiary  hearing 
is  neither  a  required,  nor  even  the  most 
effective,  method  of  decisionmaking  in 
all  circumstances."  424  U.S.  at  348.  This 
is  especially  true  where,  as  here, 
judicial  review  of  the  final  agency 
determination  is  available  in  the  United 
States  District  Court  pursuant  to  the 
Administrative  Procedure  Act  (APA). 
See  27  U.S.C.  205(e);  5  U.S.C.  702.  See 
also  Doolin.  53  F.3d  at  1405  ("This 
opportunity  for  judicial  review  of  FDIC 
reclassification  determinations  therefore 
supports  our  conclusion  that  the  FDIC's 
risk  classification  review  procedures 
satisfy  due  process").  Accordingly,  the 
final  rule  does  not  provide  for 
evidentiary  hearings  in  connection  with 
the  revocation  of  certificates. 

Level  of  Appeal 

Some  commenters  suggested  that  the 
impact  of  a  revocation  on  the  industry 
member  warrants  review  at  a  higher 
level  than  the  ATF  officials  designated 
in  the  proposed  rule.  A  number  of 
commenters,  including  Beer  Institute, 
suggested  that  the  officials  designated  in 
the  proposed  rule  to  hear  appeals  are  in 
day-to-day  contact  with  the  persons 
making  the  initial  decisions  and  may 
even  have  participated  in  making  those 
initial  decisions.  As  previously  noted, 
some  commenters  even  suggested  that 
appeals  of  revocations  should  be  heard 
by  an  Administrative  Law  Judge. 

The  APA,  5  U.S.C.  554,  generally 
requires  that  an  independent  hearing 
officer  preside  at  formal  adjudicatory 
hearings  "in  every  case  of  adjudication 
required  by  statute  to  be  determined  on 
the  record  after  opportunity  for  an 
agency  hearing."  Section  554  also 
requires  the  separation  of  investigatory 
and  decisionmaking  functions  for  this 
type  of  formal  adjudication. 

The  Federal  Alcohol  Administration 
Act  does  not  provide  that  proceedings 
regarding  labels  must  be  "determined 
on  the  record  after  opportunity  for  an 
agency  hearing."  Accordingly, 


proceedings  regarding  the  approval  or 
denial  of  a  label  do  not  constitute  formal 
adjudicatory  proceedings  under  the 
APA.  See  Joseph  E.  Seagram  &■  Sons, 
Inc.  V.  Dillon,  344  F.2d  497  (D.C.  Cir. 
1965).  Similarly,  there  is  no  statutory 
requirement  that  appeals  of  denials  or 
revocations  be  determined  on  the  record 
after  opportunity  for  an  agency  hearing. 
Since  these  proceedings  are  not  formal 
adjudications,  there  is  no  legal 
requirement  that  such  appeals  be  heard 
by  an  independent  hearing  officer  or 
Administrative  Law  Judge. 

Nonetheless,  ATF  recognizes  that 
many  industry  members  believe  that 
fairness  dictates  that  appeals  should  be 
heard  at  a  high  enough  level  to  ensure 
some  division  between  the  initiation  of 
revocation  proceedings  and  the  final 
appeal.  In  response  to  these  comments, 
we  have  revised  the  final  rule  to 
designate  higher  level  officials  to  make 
revocation  decisions  and  hear  appeals. 
The  Chief,  Product  Compliance  Branch, 
will  issue  a  notice  of  proposed 
revocation,  but  the  decision  whether  or 
not  to  revoke  a  certificate  will  be  made 
by  the  Chief,  Alcohol  and  Tobacco 
Programs  Division.  Any  appeal  of  such 
a  revocation  will  be  decided  by  the 
Assistant  Director,  Alcohol  and 
Tobacco. 

Time  Limits  for  Initiating  Revocation 
Proceedings 

As  noted  above,  many  commenters 
suggested  limitations  on  ATF's 
authority  to  rescind  label  approvals. 
Several  commenters  suggested  setting  a 
time  within  which  ATF  must  begin 
revocation  proceedings.  For  example, 
Beer  Institute  suggested  a  30-day  period 
during  which  ATF  could  revoke  labels 
to  correct  agency  administrative  errors 
without  a  formal  administrative  hearing, 
and  then  "an  outer  limit  of  one  year"  on 
any  other  revocation.  Wine  Institute 
suggested  that  any  time  limit  (they 
suggested  five  years)  should  be 
measured  from  "relatively  wide  and 
bona  fide  distribution"  of  a  product, 
rather  than  from  approval  of  a  label. 

It  has  been  ATF's  experience  that  in 
some  cases,  errors  in  the  label  approval 
process  are  not  detected  right  away.  For 
example,  a  label  may  be  approved  for  a 
product  that  is  not  placed  on  the  market 
for  some  time.  ATF  believes  that  the 
placement  of  an  artificial  time 
constraint  on  its  ability  to  take 
revocation  action  would  not  further  the 
statutory  purpose  of  protecting  the 
consumer  from  misleading  labels. 
Accordingly,  the  final  i-ule  does  not  set 
forth  such  a  time  limit. 
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incorporates  the  material  on  the  effect  of 
an  appeal  on  the  date  of  revocation, 
which  was  originally  proposed  in 
§  13.50(b). 

Revocations  by  Operation  of  Law  or 
Regulation 

With  respect  to  revocations  by 
operation  of  law  or  regulation,  the 
proposed  rule  did  not  require  ATF  to 
issue  a  notice  of  proposed  revocation 
prior  to  notifying  a  certificate  holder  of 
the  revocation  of  a  certificate  of  label 
approval,  certificate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval.  The  proposed  rule 
stated  that  in  these  cases,  the  burden  of 
ensuring  that  affected  labels  were  in 
compliance  with  the  new  requirements 
imposed  by  statute  or  regulation  was  on 
the  certificate  holder,  not  ATF. 

The  proposed  rule  provided  that  if 
ATF  determined  that  a  label  or  bottle 
which  was  not  in  compliance  with  the 
new  statutory  or  regulatory 
requirements  was  still  being  used,  the 
Chief,  Product  Compliance  Branch, 
would  issue  a  letter  notifying  the 
certificate  holder  that  the  certificate  had 
been  revoked  by  operation  of  law  or 
regulation.  If  the  certificate  holder 
wished  to  challenge  the  application  of 
the  law  or  regulation  to  the  particular 
label  or  bottle,  the  holder  would  appeal 
the  decision,  in  writing,  to  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division. 

In  its  comment,  DISCUS  expressed  its 
opinion  that  ATF  should  individually 
notify  holders  whose  labels  are  revoked 
by  operation  of  law,  that  ATF  should 
never  require  submission  of  new  COLAs 
to  show  compliance  with  any  new 
requirement  in  the  law,  and  further 
expressed  the  opinion  that  COLAs  may 
not  be  revoked  by  operation  of 
regulation.  ATF  is  not  adopting  any  of 
these  comments. 

In  the  first  instance,  affected 
certificate  holders  will  likely  receive 
notice  of  a  proposed  or  final  change  in 
regulations  by  the  publication  of  such 
notice  or  regulation  in  the  Federal 
Register.  Changes  in  law  usually  will  be 
accompanied  by  changes  in  regulations. 
Amendments  to  both  the  law  and 
regulations  affecting  industry  members 
will  be  published  in  the  ATF  Quarterly 
Bulletin.  Thus,  there  can  be  no 
argument  that  industry  members  do  not 
receive  notice  of  such  changes.  In  those 
instances,  ATF  believes  the 
responsibility  for  learning  about  the 
changes  in  the  law  and  regulations  and 
making  appropriate  changes  to  labels 
properly  rests  with  the  certificate 
holders. 

Second,  ATF  reserves  the  right  to 
decide,  based  on  the  facts  and 


circumstances  of  each  change  in 
regulations,  whether  to  require 
certificate  holders  to  file  new 
applications  to  show  compliance  with 
new  requirements  or  to  excuse  holders 
of  approved  certificates  from  filing  new 
applications,  no  longer  as  labels  are 
modified  appropriately. 

Finally,  on  the  issue  of  ATF's 
authority  to  revoke  labels  by  operation 
of  regulations,  we  beUeve  this  is  part  of 
our  general  authority  to  promulgate 
regulations  and  to  revoke  labels,  which 
was  discussed  earlier  in  this  preamble. 
Changes  in  the  labeling  regulations 
usually  affect  all  future  labeling 
activities,  regardless  of  when  a 
certificate  of  label  approval  was 
originally  issued  for  a  particular  label. 
Such  changes  to  the  regulations  will 
usually  set  forth  specifically  whether 
existing  certificates  of  label  approval 
must  be  surrendered,  and  new 
certificates  obtained.  In  the  event  that 
an  individual  change  to  the  labeling 
regulations  is  accompanied  by  a 
"grandfathering"  provision  for 
previously  approved  certificates  of  label 
approval,  the  regulation  will  so  provide. 

Time  Limits  for  Appeals 

Several  commenters,  including  Beer 
Institute,  DISCUS,  FEVS  and  NABI, 
asked  ATF  to  set  a  time  limit  for  its  own 
actions  in  response  to  appeals.  DISCUS, 
in  its  comment,  suggested  that 
"[c]onsistent  with  the  tenet  of 
administrative  efficiency,  we  believe 
that  it  is  appropriate  that  the  Bureau  be 
required  to  issue  its  written  decision 
concerning  a  COLA  denial  within  15 
days  from  the  receipt  of  the  applicant's 
appeal  of  the  denial."  DISCUS  made 
similar  recommendations  with  respect 
to  deadlines  for  ATF  action  on  decisions 
after  a  COLA  holder  disputes  a  notice  of 
proposed  revocation  and  appeals  a 
revocation.  Beer  Institute  made  the 
following  suggestion:  "*  *  *  we 
propose  that  ATF  adopt  a  45-day  period 
to  render  decisions  on  appeals  of 
denials  of  COLA  applications."  With 
respect  to  revocations,  they  recommend 
that  decisions  "be  made  within  30 
days"  after  a  formal  appeal  by  the 
holder  of  the  COLA. 

Pursuant  to  the  comments  received  on 
this  issue,  ATF  has  added  a  time  limit 
provision  to  each  of  the  regulatory 
sections  covering  initial  approvals, 
appeals  of  denials  of  certificates, 
decisions  whether  or  not  to  revoke  a 
certificate,  and  appeals  of  revocations. 
ATF  does  not  believe  that  the  time 
periods  suggested  by  the  comments 
provide  sufficient  time  for  the  unusual 
labeling  cases  that  may  require 
extensive  agency  review.  Accordingly, 
the  final  rule  provides  that  ATF  must 
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generally  act  within  90  days  of  receiving 
an  application  or  appeal.  However,  the 
regulations  provide  that,  if  an  applicant 
or  certificate  holder  requests  an 
informal  conference  as  part  of  an 
appeal,  as  authorized  in  §13.71,  the  90- 
day  period  will  begin  10  days  after  the 
date  of  the  conference  to  allow  for 
consideration  of  any  written  arguments, 
facts  or  evidence  submitted  after  the 
conference.  Further,  ATF  may  exercise 
an  option  to  extend  this  period  one  time 
for  an  additional  90  days,  based  on 
unusual  circumstances. 

It  should  be  emphasized  that  ATF's 
current  customer  service  standards  call 
for  action  on  initial  label  applications 
within  9  calendar  days;  the  allowance  of 
90  days  in  the  regulations  does  not 
reflect  any  intention  to  lengthen  the 
average  period  of  time  for  label  review. 
Instead,  the  regulation  merely  places  an 
outside  limit  on  the  unusual  labeling 
cases  that  may  require  additional  fact- 
finding, consultation  with  other 
agencies,  or  extensive  review  within  the 
agency.  A  new  §13.75  has  been  added 
to  clarify  the  beginning  date  of  this  time 
limit. 

Formal  Third-Party  Involvement  in  the 
Label  Process 

The  INAO  comment  suggested  that 
ATF  should  recognize  the  rights  of  third 
parties  with  respect  to  certificates  of 
label  approval.  Once  example  given  by 
the  INAO  was  where  "a  label  may 
contain  a  brand,  fanciful  name,  class, 
type  or  other  designation  that  is 
identical  or  substantially  similar  to  a 
term,  such  as  an  appellation  of  origin, 
which  is  protected  under  U.S.  treaties, 
agreements,  laws  or  regulations."  The 
INAO  suggested  that  in  such  a  case, 
ATF  should  implement  procedures  to 
ensure  that  the  country  of  origin  was 
contacted  regarding  the  use  of  the  term 
on  the  label. 

In  appropriate  situations,  ATF  will 
contact  the  country  of  origin  for  more 
information  regarding  whether  the  use 
of  a  labeling  term  would  violate  the 
laws  of  the  country.  Accordingly,  ATF 
does  not  believe  it  is  necessary  to  codify 
such  procedures  in  the  regulations. 

The  INAO  also  suggested  that  ATF 
should  implement  a  system  to  publish 
approved  labels,  perhaps  similar  to  the 
Official  Gazette  of  the  Patent  and 
Trademark  Office.  Their  comment 
suggested  that  such  a  procedure  would 
enable  concerned  third  parties  to 
receive  timely  notice  of  approved  labels, 
and.  in  the  case  of  an  erroneous 
approval,  will  enable  the  third  party  to 
bring  the  error  to  ATF's  attention 
promptly. 

Certificates  of  label  approval  or 
exemption  from  label  approval,  and 


approvals  of  distinctive  containers, 
become  public  information  upon 
approval,  and  can  be  viewed  at  the  ATF 
Library  or  requested  by  mail  under  the 
Freedom  of  Information  Act.  ATF  is  also 
working  to  make  these  public  records 
more  readily  available  through 
electronic  means.  We  hope  to  make  the 
approved  label  database  available  on  the 
Internet  in  the  next  year  or  two;  we 
believe  that  this  will  provide  affected 
third  parties  ample  opportunity  to 
inspect  approved  labels.  Thus,  we  do 
not  see  a  need  for  publishing  approved 
labels  on  a  regular  basis. 

However,  in  response  to  this 
comment,  the  final  regulations  contain  a 
new  §  13.61,  which  codifies  ATF's 
pohcy  concerning  publicity  of 
information  contained  in  applications 
for  certificates  of  label  approval, 
certificates  of  exemption  from  label 
approval,  and  distinctive  liquor  bottle 
approvals,  and  the  resulting  approvals 
or  administrative  actions.  The 
regulations  also  codify  ATF's 
longstanding  policy  that  pending  and 
denied  applications  for  label  approval 
are  treated  as  proprietary  information 
and  are  not  released  to  the  public 
without  the  consent  of  the  submitter. 

The  INAO  and  FEVS  requested  ATF 
to  consider  new  procedures  that  would 
allow  third  parties  to  intervene  in 
proceedings  concerning  the  denial  or 
revocation  of  a  label.  The  INAO 
suggested  that  if  a  proposed  revocation 
of  such  a  label  were  appealed  by  the 
certificate  holder,  the  third  party  should 
have  an  opportunity  during  the  appeal 
process  to  submit  material  in  support  of 
revocation. 

The  INAO  correctly  noted  that  ATF 
currently  reviews  complaints 
concerning  approved  labels  where  a 
third  party  believes  that  the  label  is  in 
violation  of  the  regulations.  However, 
the  INAO  suggested  that  this  policy  be 
codified,  so  that  the  public  would  be 
aware  of  its  existence.  We  concur  with 
the  suggestion  to  codify  ATF's  policy 
and  informal  practice  concerning  review 
of  third  party  complaints,  and 
accordingly  have  added  a  new  §  13.62  to 
the  final  rule.  However,  the  regulation 
does  not  provide  for  any  formal  role  for 
third  parties  during  a  revocation 
proceeding.  ATF  believes  that  it  may  be 
appropriate  in  certain  cases  to  seek  the 
opinions  of  third  parties  regarding 
whether  a  particular  label  is  misleading 
to  consumers;  however,  we  believe  that 
this  is  best  determined  on  a  case-by-case 
basis. 

Service  of  Notices 

In  proposed  §  13.55,  ATF  stated  that 
notices  of  denial,  proposed  revocation 
and  revocation  will  be  served  by  first 


class  mail  or  by  personal  delivery.  NABI 
and  several  other  commenters  stated 
that  service  by  mail  should  be  by 
registered  mail,  return  receipt  requested. 
This  section  has  been  renumbered  as 
§  13.76  in  the  final  rule  and  modified  to 
require  proof  of  service  of  notices  of 
proposed  revocation  or  revocation, 
either  a  postal  return  receipt  or 
equivalent  written  acknowledgment 
obtained  from  the  addressee  by  a 
commercial  delivery  service  or  a  report 
of  hand  delivery  by  an  ATF  official.  The 
final  rule  does  not  require  proof  of 
service  for  notices  of  denial  of 
applications,  since  applicants  may  not 
use  a  label  until  an  approved  certificate 
is  received. 

Informal  Conferences 

In  proposed  §  13.40(a),  ATF  reserved 
the  right  to  decide  whether  to  grant  an 
informal  conference  to  discuss  a  denial 
or  revocation  of  a  certificate.  Several 
commenters  suggested  that  such  a 
conference  should  be  granted  as  a 
matter  of  right,  and  cited  27  CFR  70.418. 
which  states  that  any  person  may  have 
a  conference  concerning  "any  matter 
arising  in  connection  with  such  person's 
operations"  upon  request.  In  the  final 
rule,  the  paragraph,  now  designated  as 
§  13.71,  is  revised  to  show  that  a 
conference  will  be  granted  upon 
request. 

Proposed  paragraph  (b)  of  that  section 
stated  that  no  transcript  would  be  made 
of  a  conference,  if  one  was  held,  and 
that  any  arguments,  facts  or  evidence  on 
which  an  applicant  or  certificate  holder 
wishes  to  rely,  should  be  incorporated 
in  a  written  submission.  A  number  of 
commenters  expressed  the  opinion  that 
there  should  be  a  formal  record  made  of 
such  a  conference.  ATF  disagrees.  As 
noted  above,  proceedings  regarding 
label  approvals  are  not  required  by 
statute  to  be  conducted  on  the  record 
after  an  agency  hearing;  accordingly  this 
is  not  a  formal  adjudicatory  proceeding. 
The  regulations  clarify  that  the 
conference  is  an  informal  means  of 
clarifying  issues  or  discussing 
alternative  solutions,  not  an 
administrative  hearing.  The  written 
submission  of  the  applicant  or 
certificate  holder  and  the  written 
response  of  ATF  will  form  the  official 
administrative  record  of  such 
proceedings. 

Comments  Regarding  Imported 
Products 

The  EC  commented  that  "establishing 
a  mandatory  procedure  concerning 
certificates  of  label  approval  •   *  * 
would  appear  to  be  dir.nroportionate  to 
the  pursued  objective"  (of  preventing 
consumer  deception).  The  EC  said 
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further  that  thiy  "would,  therefore, 
deem  this  regulation  as  having  the  effect 
of  creating  uniecessary  obstacles  to 
European  expirts  unless  the  U.S. 
authorities  can  show  that  this  proposal 
is  not  more  trade-restrictive  than 
necessary  to  fiilfill  the  pursued  objective 
and  explain  tile  justification  for  this 
technical  rule  kn  terms  of  these  Articles. 
*   •   *"  (Articfe  2.2  and  Article  5.1.2  in 
connection  wiih  Article  2.5  of  the 
Agreement  on  Technical  Barriers  to 

Trade). 

The  final  regulations  do  not  create 
any  unnecessary  obstacles  to  European 
exports  to  the  United  States;  on  the 
contrary,  the  regulations  will  provide  all 
applicants  and  certificate  holders  with 
more  detailed  and  specific  information 
about  the  label  approval  process.  The 
regulations  aUo  set  forth  specific 
avenues  of  appeal  for  applicants  and 
certificate  holders.  Domestic  and 
imported  products  are  treated  with 
parity  under  both  the  proposed  and 
final  regulations.  Accordingly,  ATF 
does  not  agree  that  the  regulations 
create  unnecessary  obstacles  to 
imported  products. 

In  its  comments,  FEVS  asked  that 
ATF  ensure  ei^ual  treatment  of  domestic 
and  foreign  goods  in  the  final  rule,  but 
did  not  identify  any  specific  changes  to 
be  made.  As  noted  above,  ATF  is  not 
aware  of  any  provision  in  the  proposed 
rule  or  this  fiqal  rule  that  treats 
domestic  and  jimported  products 
differently.     J 

NABI  noted  that  importers  of  beer  are 
subject  to  suspension  or  revocation  of 
their  basic  pefmits  for  FAA  Act 
violations,  in<}luding  labeling  violations, 
while  domestic  brewers  are  not  required 
to  obtain  a  baf ic  permit  under  the  FAA 
Act.  Howeveri  this  distinction  flows 
directly  from  the  statute  and  is  not 
subject  to  cha  ige  through  regulations. 
Furthermore,  arewers  may  be  subject  to 
other  sanctioi  s  for  violations  of  the 
FAA  Act.  Thi  s,  no  changes  were  made 
to  the  final  ru  e  as  a  result  of  these 
comments. 

Unrelated  Labeling  Issues 

Govemmend  Liaison  Services,  Inc. 
expressed  concerns  about  ATF's  day-to- 
day handlingjof  applications  for 
certificates  ofilabel  approval,  exemption 
from  label  approval,  and  distinctive 
liquor  bottles]  They  requested  that  ATF 
make  change^  in  areas  such  as  training, 
workflow,  recordkeeping,  and 
communicatitn  of  policy  decisions. 
Similar  concerns  were  raised  in  the 
DISCUS  and  tslAO  comments. 

These  issue  s  are  beyond  the  scope  of 
this  rulemaki:  ig  document.  Nonetheless, 
ATF  is  committed  to  improving  the  day- 
to-day  administration  of  its  label 
approval  systsm.  ATF  is  addressing 


these  issues  through  partnership 
meetings  with  the  regulated  industry, 
and  through  internal  restructuring 
efforts. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
will  give  ATF  specific  regulatory 
authority  to  issue,  deny  or  revoke 
certificates  of  label  approval, 
exemptions  from  label  approval,  and 
distinctive  liquor  bottle  approvals.  The 
regulation  will  not  increase 
recordkeeping  or  reporting 
requirements.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required 
because  the  final  rule  is  not  expected  (1) 
to  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entitles;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  Executive  Order  12866. 
Accordingly,  this  rule  is  not  subject  to 
the  analysis  required  by  this  Executive 
Order. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3507(j),  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  document  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Regulations 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  However,  other  personnel 
of  ATF  participated  in  developing  this 
document. 

List  of  Subjects  in 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection,  Imports, 
Labeling,  Packaging  and  containers. 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
LabeUng,  Liquors.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Trade  practices. 


27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  Labeling. 

27  CFR  Part  13 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Appeals,  Applications, 
Certificates  of  label  approval. 
Certificates  of  exemption  from  label 
approval.  Denials,  Distinctive  liquor 
bottle  approvals.  Informal  conferences, 
Labehng,  Revocations. 

27  CFR  Part  19 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  fund  transfers, 
Excise  taxes.  Exports,  Gasohol,  Imports, 
Labehng,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures,  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  Wine. 

Autbority  and  Issuance 

Chapter  I  of  Title  27,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205,  unless  otherwise 
noted. 

Par.  2.  Section  4.40  is  amended  to  add 
paragraph  (d)  to  read  as  follows: 

§  4.40    Label  approval  and  release. 

•  *         *        *        « 

(d)  Cmss  reference.  For  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval,  as  well  as  appeal  procedures, 
see  part  13  of  this  chapter. 

Par.  3.  Section  4.50  is  amended  to  add 
paragraph  (c)  to  read  as  follows: 

§  4.50    Certificates  of  label  approval. 

•  »        «        *        • 

(c)  Cross  reference.  For  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval,  and  certificates  of  exemption 
from  label  approval,  as  well  as  appeal 
procedures,  see  part  13  of  this  chapter. 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  4.  The  authority  citaiton  for  part 
5  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5301,  7805,  27  U.S.C. 
205. 
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Par.  5.  Section  5.46  is  amended  to 
revise  paragraph  (d)  to  read  as  follows: 

§  5.46    Standard  liquor  bottles. 

***** 

(d)  Exceptions. — (1)  Distinctive  liquor 
bottles.  The  headspace  and  design 
requirements  in  paragraphs  (b)  and  (c) 
of  this  section  do  not  apply  to  liquor 
bottles  that  are  specifically  exempted  by 
the  Director,  pursuant  to  an  application 
filed  by  the  bottler  or  importer. 

(2)  Cross  reference.  For  procedures 
regarding  the  issuance,  denial  and 
revocation  of  distinctive  liquor  bottle 
approvals,  as  well  as  appeal  procedures, 
see  part  13  of  this  chapter. 

Par.  6.  Section  5.51  is  amended  to  add 
paragraph  (e)  to  read  as  follows: 

§  5.51    Label  approval  and  release. 

***** 

(e)  Cross  reference.  For  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval,  as  well  as  appeal  procedures, 
see  part  13  of  this  chapter. 

Par.  7.  Section  5.55  is  amended  to  add 
paragraph  (d)  to  read  as  follows: 

§  5.55    Certificates  of  label  approval. 

***** 

(d)  Cross  reference.  For  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval  and  certificates  of  exemption 
£rom  label  approval,  as  well  as  appeal 
procedures,  see  part  13  of  this  chapter. 

PART  7— LABEUNG  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  8.  The  authority  citation  for  part 
7  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  9.  Section  7.31  is  amended  to  add 
paragraph  (d)  to  read  as  follows: 

§  7.31    Label  approval  and  release 

***** 

(d)  Cross  reference.  For  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval,  as  well  as  appeal  procedures, 
see  part  13  of  this  chapter. 

Par.  10.  Section  7.41  is  revised  to  read 
as  follows: 

§  7.41    Certificates  of  label  approval. 

(a)  Requirement.  No  person  shall 
bottle  or  pack  malt  beverages,  or  remove 
malt  beverages  from  the  plant  where 
bottled  or  packed  unless  application  is 
made  to  the  Director,  and  an  approved 
certificate  of  label  approval,  ATF  Form 
5100.31,  is  issued  by  the  Director. 

(b)  Cross  reference.  For  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 


approval,  as  well  as  appeal  procedures, 
see  part  13  of  this  chapter. 

PART  13— LABEUNG  PROCEEDINGS 

Par.  11.  Part  13  is  added  to  read  as 
follows: 

Subpart  A— Scope  and  Construction  of 
Regulations 

Sec. 

13.1    Scope  of  part. 

Subpart  B— Definitions 

13.11     Meaning  of  terms. 
Subpart  C — Applications 

13.21  Application  for  certificate. 

13.22  Withdrawal  of  applications. 

13.23  Notice  of  denial. 

13.25  Appeal  of  qualification  or  denial. 

13.26  Decision  after  appeal  of  qualification 
or  denial. 

13.27  Second  appeal  of  qualification  or 
denial. 

Subpart  D — Revocations  of  Specific 
Certificates 

13.41  Authority  to  revoke  certificates. 

13.42  Notice  of  proposed  revocation. 

13.43  Decision  after  notice  of  proposed 
revocation. 

13.44  Appeal  of  revocation. 

13.45  Final  decision  after  appeal. 

Subpart  E— Revocation  by  Operation  of  Law 
or  Regulation 

13.51  Revocation  by  operation  of  law  or 
regulation. 

13.52  Notice  of  revocation. 

13.53  Appeal  of  notice  of  revocation. 

13.54  Decision  after  appeal. 

Subpart  F — Miscellaneous 

13.61  Publicity  of  information. 

13.62  Third-party  comment  on  certificates. 

13.71  Informal  conferences. 

13.72  Effective  dates  of  revocations. 

13.73  Effect  of  revocation. 

13.74  Surrender  of  certificates. 

13.75  Evidence  of  receipt  by  ATF. 

13.76  Service  on  applicant  or  certificate 
holder. 

13.81    Representation  before  ATF. 

13.91  Computation  of  time. 

13.92  Extensions. 

Authority:  27  U.S.C.  205(e),  26  U.S.C.  5301 
and  7805. 

Subpart  A— Scope  and  Construction  of 
Regulations 

§13.1    Scope  of  part 

The  regulations  in  this  part  govern  the 
procedure  and  practice  in  connection 
with  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval,  certificates  of  exemption  from 
label  approval,  and  distinctive  liquor 
bottle  approvals  under  27  U.S.C.  205(e) 
and  26  U.S.C.  5301.  The  regulations  in 
this  part  also  provide  for  appeal 
procedures  when  applications  for  label 
approval,  exemptions  from  label 
approval,  or  distinctive  liquor  bottle 


approvals  are  denied,  when  such 
applications  are  approved  with 
qualifications,  or  when  these 
applications  are  approved  and  then 
subsequently  revoked. 

Subpart  B — Definitions 

§  13.1 1    Meaning  of  terms. 

Where  used  in  this  part  and  in  forms 
prescribed  under  this  part,  where  not 
otherwise  distinctly  expressed  or 
manifestly  incompatible  with  the  intent 
thereof,  terms  shall  have  the  meaning 
ascribed  in  this  subpart.  Words  in  the 
plural  form  shall  include  the  singular, 
and  vice  versa,  and  words  importing  the 
masculine  gender  shall  include  the 
feminine.  The  terms  "include"  and 
"including"  do  not  exclude  things  not 
enumerated  that  are  in  the  same  general 
class. 

Act.  The  Federal  Alcohol 
Administration  Act. 

Applicant.  The  permittee  or  brewer 
whose  name,  address,  and  basic  pwrmit 
number,  or  plant  registry  number, 
appears  on  an  unapproved  ATT  F 
5100.31,  application  for  a  certificate  of 
label  approval,  certificate  of  exemption 
fitjm  label  approval,  or  distinctive 
liquor  bottle  approval. 

Assistant  Director,  Alcohol  and 
Tobacco.  The  ATF  official  responsible 
for  decidihg  an  appeal  of  a  revocation  of 
a  certificate  of  label  approval,  a 
certificate  of  exemption  from  label 
approval,  or  a  distinctive  liquor  bottle 
approval,  under  this  part. 

ATF.  The  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Department  of  the 
Treasury,  Washington,  DC  20226. 

Brewer.  Any  person  who  brews  beer 
(except  a  person  who  produces  only 
beer  exempt  from  tax  under  26  U.S.C. 
5053(e))  and  any  person  who  produces 
beer  for  sale. 

Certificate  holder.  The  permittee  or 
brewer  whose  name,  address,  and  basic 
permit  number,  or  plant  registry 
number,  appears  on  an  approved  ATF  F 
5100.31,  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approval. 

Certificate  of  exemption  from  label 
approval.  A  certificate  issued  on  ATF  F 
5100.31  which  authorizes  the  bottling  of 
wine  or  distilled  spirits,  under  the 
condition  that  the  product  will  under  no 
circumstances  be  sold,  offered  for  sale, 
shipped,  delivered  for  shipment,  or 
otherwise  introduced  by  the  applicant, 
directly  or  indirectly,  into  interstate  or 
foreign  commerce. 

Certificate  of  label  approval.  A 
certificate  issued  on  ATF  F  5100.31  that 
authorizes  the  bottling  or  packing  of 
wine,  distilled  spirits,  or  malt  beverages, 
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or  the  removal  of  bottled  wine,  distilled 
spirits,  or  malfl  beverages  from  customs 
custody  for  inltroduction  into  commerce, 
as  long  as  the  project  bears  labels 
identical  to  th*  labels  affixed  to  the  face 
of  the  certificate,  or  labels  with  changes 
authorized  by  the  certificate. 

Chief,  Alcohpl  and  Tobacco  Programs 
Division.  The  ATF  official  responsible 
for  issuing  revocations  of  certificates  of 
label  approval]  certificates  of  exemption 
from  label  app)foval,  and  distinctive 
liquor  bottle  approvals,  under  this  part. 
This  official  isjalso  responsible  for 
deciding  certain  appeals  of  denials  of 
applications  fdr  certificates  of  label 
approval,  certificates  of  exemption  ft'om 
label  approval]  and  distinctive  liquor 
bottle  approvals,  imder  this  part. 

Chief,  Prodiict  Compliance  Branch. 
The  ATF  official  responsible  for 
deciding  first  appeals  of  denials  of 
applications  fqr  certificates  of  label 
approval,  certificates  of  exemption  &t)ra 
label  approval «  and  distinctive  liquor 
bottle  approvals,  under  this  part.  This 
official  is  also  |«sponsible  for  proposing 
revocation  of  Oertificates  of  label 
approval,  certificates  of  exemption  from 
label  approval,  and  distinctive  liquor 
bottle  approvals,  under  this  part. 

Director  Thf  Director,  Bureau  of 
Alcohol,  Tobaico  and  Firearms,  the 
Department  of jthe  Treasury, 
Washington,  uC.  ^ 

Distilled  spipts.  Ethyl  alcohol, 
hydrated  oxid4  of  ethyl,  spirits  of  wine, 
whisky,  rum,  brandy,  gin,  and  other 
distilled  spirit!,  including  all  dilutions 
and  mixtures  t|iereof  for  nonindustrial 
use.  The  term  tdistilled  spirits"  does 
not  include  mixtures  containing  wine, 
bottled  at  48  degrees  of  proof  or  less,  if 
the  mixture  contains  more  than  50 
percent  wine  qn  a  proof  gallon  basis. 

Distinctive  liquor  bottle.  A  liquor 
bottle  of  distinctive  shape  or  design. 

Distinctive  liquor  bottle  approval. 
Approval  issued  on  ATF  F  5100.31  that 
authorizes  the  jbottling  of  distilled 
spirits,  or  the  liemoval  of  bottled 
distilled  spiriti  from  customs  custody 
for  introductiop  into  commerce,  as  long 
as  the  bottle  isjidentical  to  the 
photograph  affixed  to  the  face  of  the 
form. 

Interstate  or^oreign  commerce. 
Conunerce  betiveen  any  State  and  any 
place  outside  that  State,  or  commerce 
within  any  Tei|ritory  or  the  District  of 
Columbia,  or  between  points  within  the 
same  State  but|  through  any  place 
outside  that  State. 

Liquor  botth:  A  bottle  made  of  glass 
or  earthenware,  or  of  other  suitable 
material  approved  by  the  Food  and  Drug 
which  has  been 
intended  for  use  as  a 


Administration 
designed  or  is 


container  for  distilled  spirits  for  sale  for 


beverage  purposes,  and  which  has  been 
determined  by  the  Director  to  protect 
the  revenue  adequately. 

Malt  beverage.  A  beverage  made  by 
the  alcohohc  fermentation  of  an 
infusion  or  decoction,  or  combination  of 
both,  in  potable  brewing  water,  of 
malted  barley  with  hops,  or  their  parts, 
or  their  products,  and  with  or  without 
other  malted  cereals,  and  with  or 
without  the  addition  of  unmalted  or 
prepared  cereals,  other  carbohydrates, 
or  products  prepared  therefrom,  and 
with  or  without  the  addition  of  carbon 
dioxide,  and  with  or  without  other 
wholesome  products  suitable  for  human 
food  consumption. 

Permittee.  Any  person  holding  a  basic 
permit  under  the  Federal  Alcohol 
Administration  Act. 

Person.  Any  individual,  partnership, 
joint  stock  company,  business  trust, 
association,  corporation,  or  other  form 
of  business  enterprise,  including  a 
receiver,  trustee,  or  liquidating  agent 
and  including  an  officer  or  employee  of 
any  agency  of  a  State  or  political 
subdivision  thereof. 

Product  Compliance  Branch 
Specialist.  An  ATF  official  responsible 
for  reviewing  initial  applications  for 
certificates  of  label  approval,  certificates 
of  exemption  from  label  approval,  and 
distinctive  liquor  bottle  approvals, 
under  this  part,  with  authority  to  issue 
approvals,  qualified  approvals,  or 
denials  of  such  applications  for 
certificates. 

United  States.  The  several  States  and 
Territories  and  the  District  of  Columbia; 
the  term  "State"  includes  a  Territory 
and  the  District  of  Columbia:  and  the 
term  "Territory"  means  the 
Commonwealth  of  Puerto  Rico. 

Use  of  other  terms.  Any  other  term 
defined  in  the  Federal  Alcohol 
Administration  Act  and  used  in  this 
part  shall  have  the  same  meaning 
assigned  to  it  by  the  Act. 

Wine.  Wine  as  defined  in  section  610 
and  section  617  of  the  Revenue  Act  of 
1918  (26  U.S.C.  3036,  3044,  3045)  and 
other  alcoholic  beverages  not  so 
defined,  but  made  in  the  manner  of 
wine,  including  sparkhng  and 
carbonated  wine,  wine  made  fi"om 
condensed  grape  must,  wine  made  from 
other  agricultural  products  than  the 
juice  of  sound,  ripe  grapes,  imitation 
wine,  compounds  sold  as  wine, 
vermouth,  cider,  perry,  and  sake;  in 
each  instance  only  if  containing  not  less 
than  7  percent,  and  not  more  than  24 
percent  of  alcohol  by  volume,  and  if  for 
nonindustrial  use. 


Subpart  C — Applications 

§  13.21    Application  for  certificate. 

(a)  Form  of  application.  An  applicant 
for  a  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approval,  must  send  or  deliver  signed 
duplicate  copies  of  ATF  Form  5100.31, 
"Application  For  And  Certification/ 
Exemption  Of  Label/Bottle  Approval"  to 
the  Product  Compliance  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Washington,  DC  20226.  If  the 
application  complies  with  applicable 
laws  and  regulations,  a  certificate  of 
label  approval,  certificate  of  exemption 
fixim  label  approval,  or  distinctive 
liquor  bottle  approval  will  be  issued.  If 
the  approval  is  qualified  in  any  manner, 
such  qualifications  will  be  set  forth  in 
the  appropriate  space  on  the  form. 

(b)  Time  period  for  action  on 
application.  Within  90  days  of  receipt  of 
an  application,  the  Product  Compliance 
Branch  must  notify  the  applicant 
whether  the  application  has  been 
approved  or  denied.  The  Product 
Compliance  Branch  may  extend  this 
period  of  time  once  by  an  additional  90 
days  if  it  finds  that  unusual 
circumstances  require  additional  time  to 
consider  the  issues  presented  by  an 
appUcation.  If  the  Product  Compliance 
Branch  extends  the  period,  it  must 
notify  the  applicant  by  letter,  along  with 
a  brief  explanation  of  the  issues 
presented  by  the  label.  If  the  applicant 
receives  no  decision  from  the  Product 
Compliance  Branch  within  the  time 
periods  set  forth  in  this  paragraph,  the 
applicant  may  file  an  appeal  as 
provided  in  §  13.25  of  this  part. 

$13.22    Withdrawal  of  applications. 

A  person  who  has  filed  an  application 
for  a  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approval,  may  withdraw  such 
application  at  any  time  before  ATF  takes 
action  on  the  application. 

$13.23    Notice  of  denial. 

Whenever  an  application  for  a 
certificate  of  label  approval,  certificate 
of  exemption  from  label  approval,  or 
distinctive  liquor  bottle  approval  is 
denied,  a  Product  Compliance  Branch 
Specialist  must  issue  to  the  applicant  a 
notice  of  denial  on  ATF  Form  5190.1, 
entitled  "ATF  F  5100.31  Correction 
Sheet,"  briefly  setting  forth  the  reasons 
why  the  label  or  bottle  is  not  in 
compliance  with  the  applicable  laws  or 
regulations.  The  applicant  may  then 
submit  a  new  application  for  approval 
after  making  the  necessary  corrections. 
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§  1 3.25    Appeal  of  qualification  or  denial. 

(a)  Form  of  appeal.  If  an  applicant  for 
a  certificate  of  label  approval,  certificate 
of  exemption  from  label  approval,  or 
distinctive  liquor  bottle  approval  wishes 
to  appeal  the  qualified  approval  or 
denial  of  an  application,  the  applicant 
may  file  a  written  appeal  with  the  Chief, 
Product  Compliance  Branch,  within  45 
days  after  the  date  of  the  notice  of 
qualification  or  denial.  The  appeal 
should  explain  why  the  applicant 
believes  that  the  label  or  bottle  is  in 
compliance  with  applicable  laws  and 
regulations.  If  no  appeal  is  filed  within 
45  days  after  the  date  of  the  notice  of 
qualification  or  denial,  the  notice  will 
be  the  final  decision  of  ATF. 

(b)  Informal  resolution.  Applicants 
may  choose  to  pursue  informal 
resolution  of  disagreements  regarding 
correction  sheets  or  qualifications  by 
requesting  an  informal  conference  with 
the  Specialist  or  the  Chief,  Product 
Compliance  Branch.  However,  formal 
administrative  appeals  must  comply 
with  the  provisions  of  paragraph  (a)  of 
this  section. 

§  1 3.26    Decision  after  appeal  of 
qualification  or  denial. 

(a)  Decision.  After  considering  any 
written  arguments  or  evidence 
presented  by  the  applicant,  the  Chief, 
Product  Compliance  Branch,  must  issue 
a  written  decision  to  the  applicant.  If 
the  decision  is  that  the  qualified 
approval  or  denial  should  stand,  a  copy 
of  the  application,  marked  "appeal 
denied,"  must  be  returned  to  the 
applicant  with  an  explanation  of  the 
decision  and  the  specific  laws  or 
regulations  relied  upon  in  qualifying  or 
denying  the  application.  If  the  decision 
is  that  the  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
application  should  be  approved  without 
quahfication,  the  applicant  should 
resubmit  ATF  Form  5100.31  and  the 
certificate  will  be  issued. 

(b)  Time  limits  for  decision.  Within  90 
days  of  receipt  of  an  appeal,  the  Chief, 
Product  Compliance  Branch,  must 
notify  the  appellant  whether  the  appeal 
has  been  granted  or  denied.  If  an 
applicant  requests  an  informal 
conference  as  part  of  an  appeal,  as 
authorized  in  §  13.71,  the  90-day  period 
will  begin  10  days  after  the  date  of  the 
conference  to  allow  for  consideration  of 
any  written  arguments,  facts  or  evidence 
submitted  after  the  conference.  The 
Chief,  Product  Compliance  Branch,  may 
extend  this  period  of  time  once  by  an 
additional  90  days  if  he  or  she  finds  that 
unusual  circumstances  require 
additional  time  to  consider  the  issues 
presented  by  an  appeal.  If  the  Chief, 


Product  Compliance  Branch,  extends 
the  period,  he  or  she  must  notify  the 
applicant  by  letter,  briefly  explaining 
the  issues  presented  by  the  label.  If  the 
appellant  receives  no  decision  from  the 
Chief,  Product  Compliance  Branch, 
within  the  time  periods  set  forth  in  this 
paragraph,  the  appellant  may  appeal  as 
provided  in  §  13.27. 

(c)  Judicial  review.  Prior  to  applying 
to  the  Federal  courts  for  review,  an 
applicant  must  first  exhaust  his  or  her 
administrative  remedies,  including  the 
appeal  rights  set  forth  in  this  section 
and  §13.27. 

§13.27    Second  appeal  of  qualification  or 
denial. 

(a)  Form  of  Appeal.  The  decision  of 
the  Chief,  Product  Compliance  Branch, 
may  be  appealed  in  writing  to  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division.  If  the  decision  is  that  the 
qualified  approval  or  denial  was  correct, 
a  copy  of  the  application,  marked 
"appeal  denied,"  must  be  returned  to 
the  applicant,  with  an  explanation  of 
the  decision  and  the  specific  laws  or 
regulations  relied  upon  in  qualifying  or 
denying  the  application.  If  the  decision 
is  that  the  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
application  should  be  approved  without 
qualification,  the  applicant  may 
resubmit  ATF  Form  5100.31  and  the 
certificate  will  be  issued. 

(b)  Time  limits  for  decision.  Within  90 
days  of  receipt  of  an  appeal,  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division,  must  notify  the  appellant 
whether  the  appeal  has  been  granted  or 
denied.  If  an  applicant  requests  an 
informal  conference  as  part  of  an 
appeal,  as  authorized  in  §  13.71,  the  90- 
day  period  will  begin  10  days  after  the 
date  of  the  conference  to  allow  for 
consideration  of  any  written  arguments, 
facts  or  evidence  submitted  after  the 
conference.  The  Chief,  Alcohol  and 
Tobacco  Programs  Division,  may  extend 
this  period  of  time  once  by  an 
additional  90  days  if  he  or  she  finds  that 
unusual  circumstances  require 
additional  time  to  consider  the  unique 
issues  presented  by  an  appeal.  If  the 
Chief,  Alcohol  and  Tobacco  Programs 
Division,  extends  the  time  period,  he  or 
she  must  notify  the  applicant  by  letter, 
briefly  explaining  the  issues  presented 
by  the  label.  The  decision  of  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division,  shall  be  the  final  decision  of 
ATF. 

(c)  Judicial  review.  An  appeal  to  the 
Chief,  Alcohol  and  Tobacco  Programs 
Division  is  required  prior  to  application 
to  the  Federal  courts  for  review  of  any 
denial  or  qualification  of  an  application. 


Subpart  D— Revocations  of  Specific 
Certificates 

§  1 3.41    Authority  to  revoke  certificates. 

Certificates  of  label  approval, 
certificates  of  exemption  from  label 
approval,  and  distinctive  liquor  bottle 
approvals,  previously  approved  on  AT? 
Form  5100.31,  may  be  revoked  by  the 
Chief,  Alcohol  and  Tobacco  Programs 
Division,  upon  a  finding  that  the  label 
or  bottle  at  issue  is  not  in  compliance 
with  the  applicable  laws  or  regulations. 

§  13.42    Notice  of  proposed  revocation. 

Except  as  provided  in  §  13.51,  when 
the  Chief,  Product  Compliance  Branch, 
determines  that  a  certificate  of  label 
approval,  certificate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval  has  been  issued  for  a 
label  or  bottle  that  is  not  in  compliance 
with  the  laws  or  regulations,  he  or  she 
must  issue  to  the  certificate  holder  a 
notice  of  proposed  revocation.  The 
notice  must  set  forth  the  basis  for  the 
proposed  revocation  and  must  provide 
the  certificate  holder  with  45  days  from 
the  date  of  receipt  of  the  notice  to 
present  written  arguments  or  evidence 
why  the  revocation  should  not  occur. 

§13.43    Decision  afternotice  of  proposed 
revocation. 

(a)  Decision.  After  considering  any 
written  arguments  or  evidence 
presented  by  the  certificate  holder,  the 
Chief,  Alcohol  and  Tobacco  Programs 
Division,  must  issue  a  decision.  If  the 
decision  is  to  revoke  the  certificate,  a 
letter  must  be  sent  to  the  holder 
explaining  the  revocation  of  the 
certificate,  and  the  specific  laws  or 
regulations  relied  upon  in  determining 
that  the  label  or  bottle  was  not  in 
conformance  with  law  or  regulations.  If 
the  decision  is  to  withdraw  the 
proposed  revocation,  a  letter  of 
explanation  must  be  sent. 

(b)  Time  limits  for  decision.  Within  90 
days  of  receipt  of  written  arguments  or 
evidence  from  the  certificate  holder,  the 
Chief,  Alcohol  and  Tobacco  Programs 
Division,  shall  notify  the  appellant  of 
his  or  her  decision.  If  a  certificate  holder 
requests  an  informal  conference  as  part 
of  an  appeal,  as  authorized  in  §  13.71. 
the  90-day  period  will  begin  10  days 
after  the  date  of  the  conference  to  allow 
for  consideration  of  any  written 
arguments,  facts  or  evidence  submitted 
after  the  conference.  The  Chief,  Alcohol 
and  Tobacco  Programs  Division,  may 
extend  this  period  of  time  once  by  an 
additional  90  days  if  he  or  she  finds  that 
unusual  circumstances  require 
additional  time  to  consider  the  issues 
presented  by  a  propo-ed  revocation.  If 
the  Chief,  Alcohol  and  Tobacco 
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Programs  Divipion.  extends  the  time 
period,  he  or  ^e  must  notify  the 
applicant  by  litter,  along  with  a  brief 
explanation  ol  the  issues  under 
considerationJ 

§13.44    Appeal  of  revocation. 

(a)  Filing  of]appeal.  A  certificate 
holder  who  wjshes  to  appeal  the 
decision  of  thi  Chief.  Alcohol  and 
Tobacco  Prognams  Division,  to  revoke  a 
certificate  of  libel  approval,  certificate 
of  exemption  from  label  approval,  or 
distinctive  liquor  bottle  approval,  may 
file  a  written  appeal  with  the  Assistant 
Director,  AIccmioI  and  Tobacco,  setting 
forth  why  the  liolder  believes  that  the 
decision  of  thd  Chief,  Alcohol  and 
Tobacco  Progiams  Division,  was 
erroneous.  Th?  appeal  must  be  filed 
with  the  Assis  lant  Director.  Alcohol  and 
Tobacco  within  45  days  after  the  date  of 
receipt  of  the  decision  of  the  Chief, 
Alcohol  and  1  obacco  Programs 
Division. 

(b)  Judicial  review.  An  appeal  to  the 
Assistant  Director,  Alcohol  and 
Tobacco,  is  rejuired  prior  to  application 
to  the  Federal  courts  for  review  of  any 
revocation  of  u  certificate. 

§13.45    Final  qecision  after  appeal. 

(a)  Issuance  of  decision.  After 
considering  a«y  written  arguments  or 
evidence  presented  by  the  certificate 
holder  or  the  holder's  representative, 
the  Assistant  Director,  Alcohol  and 
Tobacco,  musi  issue  a  final  decision.  If 
the  decision  is  to  revoke  the  certificate 
of  label  approval,  certificate  of 
exemption  frotn  label  approval,  or 
distinctive  liquor  bottle  approval,  a 
letter  must  belissued  explaining  the 
basis  for  the  revocation,  and  the  specific 
laws  or  reguMions  relied  upon  in 
determining  that  the  label  or  bottle  was 
not  in  conforr  lance  with  law  or 
regulations.  If  the  decision  is  to 
withdraw  the  proposed  revocation,  a 
letter  explainifig  the  decision  must  be 
sent. 

(b)  Time  limits  for  decision.  Within  90 
days  of  receipt  of  an  appeal,  the 
Assistant  Dirtjctor,  Alcohol  and 
Tobacco,  muM  notify  the  holder 
whether  the  appeal  has  been  granted  or 
denied.  If  a  ceilificate  holder  requests 
an  informal  c(^nference  as  part  of  an 
appeal,  as  authorized  in  §  13.71,  the  90- 
day  period  will  begin  10  days  after  the 
date  of  the  conference  to  allow  for^ 
consideration  of  any  written  argiunents, 
facts  or  evidemce  submitted  after  the 
conference.  The  Assistant  Director, 
Alcohol  and  Tobacco,  may  extend  this 


period  of  time 


days  if  he  or  s  le  finds  that  unusual 
circumstances  require  additional  time  to 
consider  the  iiisues  presented  by  an 


once  by  an  additional  90 


appeal.  If  the  Assistant  Director. 
Alcohol  and  Tobacco,  extends  the 
period,  he  or  she  must  notify  the  holder 
by  letter,  briefly  explaining  the  issues 
presented  by  the  label.  The  decision  of 
the  Assistant  Director,  Alcohol  and 
Tobacco,  will  be  the  final  decision  of 
the  Bureau. 

Subpart  E— Revocation  by  Operation 
of  Law  or  Regulation 

§  1 3.51     Revocation  by  operation  of  law  or 
regulation. 

ATF  will  not  individually  notify  all 
holders  of  certificates  of  label  approval, 
certificates  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approvals,  that  their  approvals  have 
been  revoked  if  the  revocation  occurs  by 
operation  of  law  or  regulation.  If 
changes  in  labeling  or  other 
requirements  are  made  as  a  result  of 
amendments  or  revisions  to  the  law  or 
regulations,  the  certificate  holder  must 
voluntarily  surrender  all  certificates  that 
are  no  longer  in  compliance.  The  holder 
must  submit  applications  for  new 
certificates  in  compliance  with  the  new 
requirements,  unless  ATF  determines 
that  new  applications  are  not  necessary. 
If  a  new  application  is  unnecessary,  it 
is  the  responsibility  of  the  certificate 
holder  to  ensure  that  labels  are  in 
compliance  with  their  requirements  of 
the  new  regulations  or  law. 

§13.52    Notice  of  revocation. 

If  ATF  determines  that  a  certificate 
holder  is  still  using  a  certificate  of  label 
approval,  certificate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval  that  is  no  longer  in 
compliance  due  to  amendments  or 
revisions  in  the  law  or  regulations,  the 
Chief,  Product  Compliance  Branch,  will 
notify  the  certificate  holder  in  writing 
that  the  subject  certificate  has  been 
revoked  by  operation  of  law  or 
regulations,  with  a  brief  description  of 
the  grounds  for  such  revocation. 

§13.53    Appeal  of  notice  of  revocation. 

Within  45  days  after  the  date  of 
receipt  of  a  notice  of  revocation  by 
operation  of  law  or  regulations,  the 
certificate  holder  may  file  a  written 
appeal  with  the  Chief,  Alcohol  and 
Tobacco  Progreuns  Division.  The  appeal 
should  set  forth  the  reasons  why  the 
certificate  holder  believes  that  the 
regulation  or  law  at  issue  does  not 
require  the  revocation  of  the  certificate. 

§13.54    Decision  after  appeal. 

(a)  Issuance  of  decision.  After 
considering  all  written  argLunents  and 
evidence  submitted  by  the  certificate 
holder,  the  Chief,  Alcohol  and  Tobacco 
Programs  Division,  must  issue  a  final 


decision  regarding  the  revocation  by 
operation  of  law  or  regulation  of  the 
certificate.  If  the  decision  is  that  the  law 
or  regulation  at  issue  requires  the 
revocation  of  the  certificate  of  label 
approval,  certificate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval,  a  letter  must  be  issued 
explaining  the  basis  for  the  revocation, 
and  citing  the  specific  laws  or 
regulations  which  required  the 
revocation  of  the  certificate.  If  the 
decision  is  that  the  law  or  regulation  at 
issue  does  not  require  the  revocation  of 
such  certificate,  a  letter  explaining  the 
decision  must  be  sent  to  the  certificate 
holder.  The  decision  of  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division,  will  be  the  final  decision  of 
ATF. 

(b)  Time  limits  for  decision.  Within  90 
days  of  receipt  of  an  appeal,  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division,  must  notify  the  holder 
whether  the  appeal  has  been  granted  or 
denied.  If  a  certificate  holder  requests 
an  informal  conference  as  part  of  an 
appeal,  as  authorized  in  §  13.71,  the  90- 
day  period  will  begin  10  days  after  the 
date  of  the  conference  to  allow  for 
consideration  of  any  written  arguments, 
facts  or  evidence  submitted  after  the 
conference.  The  Chief,  Alcohol  and 
Tobacco  Programs  Division,  may  extend 
this  period  of  time  once  by  an 
additional  90  days  if  he  or  she  finds  that 
unusual  circumstances  require 
additional  time  to  consider  the  issues 
presented  by  an  appeal.  If  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division,  extends  the  period,  he  or  she 
must  notify  the  holder  by  letter,  briefly 
explaining  the  issues  presented  by  the 
label.  The  decision  of  the  Chief,  Alcohol 
and  Tobacco  Programs  Division,  will  be 
the  final  decision  of  ATF. 

Subpart  F— Miscellaneous 
§13.61    Publicity  of  infomtation. 

(a)  Pending  and  denied  applications. 
Pending  and  denied  applications  for 
certificates  of  label  approval,  certificates 
of  exemption  from  label  approval,  or 
distinctive  liquor  bottle  approvals  are 
treated  as  proprietary  information, 
unless  the  applicant  or  certificate  holder 
provides  written  authorization  to  release 
such  information. 

(b)  Approved  applications.  The  Chief, 
Product  Compliance  Branch,  shall  cause 
to  be  maintained  in  the  ATF  Library  for 
public  inspection,  a  copy  of  each 
approved  application  for  certificate  of 
label  approval,  certificate  of  exemption 
from  label  approval,  or  distinctive 
liquor  bottle  approval.  These  dociunents 
may  be  viewed  during  business  hours  at 
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650  Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

(c)  Revoked  certificates.  If  an 
approved  certificate  is  subsequently 
revoked,  the  record  of  the  approved 
appHcation  will  remain  on  file  for 
public  inspection,  but  the  index  will  be 
annotated  to  show  it  was  revoked. 

(d)  Further  disclosure  of  information 
on  denied  or  revoked  certificates.  If  an 
applicant  whose  application  is  pending 
or  has  been  denied,  or  a  holder  of  a 
revoked  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approval,  issues  public  statements 
concerning  ATF  action  in  connection 
with  such  application  or  certificate, 
then  ATF  may  issue  a  statement  to 
clarify  its  position  or  correct  any 
misstatements  of  fact,  including  a 
disclosure  of  information  contained  on 
the  application  or  certificate  of  label 
approval,  certificate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval. 

§13.62.    Third-party  comment  on 
certificates. 

When  a  third  party  (such  as  foreign 
government,  another  Federal  agency,  a 
State  agency,  an  industry  association,  a 
competitor  of  a  certificate  holder,  a 
consumer  or  consumer  group,  or  any 
other  interested  person)  washes  to 
comment  on  an  approved  certificate  of 
label  approval,  certificate  of  exemption 
from  label  approval,  or  distinctive 
liquor  bottle  approval,  such  comments 
should  be  submitted  in  writing  to  the 
Chief,  Product  Compliance  Branch.  The 
Chief.  Product  Compliance  Branch,  will 
review  the  subject  of  the  comment.  If 
the  comment  raises  an  issue  that  is 
outside  the  scope  of  ATF's  statutory  or 
regulatory  authority,  or  the  Chief, 
Product  Compliance  Branch,  determines 
that  the  certificate  is  in  compliance  with 
applicable  law  and  regulations,  the 
commenter  will  be  informed  that  no 
further  action  v«ll  be  taken.  If  the  Chief, 
Product  Compliance  Branch,  determines 
that  the  commenter  has  raised  a  valid    ' 
issue  that  ATF  has  authority  to  address, 
then  the  Chief.  Product  Compliance 
Branch,  will  initiate  appropriate  action. 
The  Chief,  Product  Compliance  Branch, 
may,  in  his  or  her  discretion,  notify  the 
commenter  as  to  the  action  being  taken 
by  ATF  vdth  respect  to  the  certificate. 

§  13.71    Informai  conferences. 

(a)  General.  As  part  of  a  timely  filed 
written  appeal  of  a  notice  of  denial,  a 
notice  of  proposed  revocation,  or  a 
decision  of  the  Chief,  Alcohol  and 
Tobacco  Programs  Division,  to  revoke  a 
certificate,  an  applicant  or  certificate 
holder  may  file  a  written  request  for  an 


informal  conference  with  the  ATF 
official  deciding  the  appeal,  or  that 
official's  delegate. 

(b)  Infonnal  conference  procedures. 
The  deciding  official,  or  such  official's 
delegate,  and  the  applicant  or  certificate 
holder  will  agree  upon  a  date  for  an 
informal  conference.  The  informal 
conference  is  for  purposes  of  discussion 
only,  and  no  transcript  shall  be  made. 
If  the  applicant  or  certificate  holder 
wishes  to  rely  upon  arguments,  facts,  or 
evidence  presented  at  the  informal 
conference,  he  or  she  has  10  days  after 
the  date  of  the  conference  to  incorporate 
such  arguments,  facts,  or  evidence  in  a 
wTitten  submission  to  the  deciding 
official. 

§  1 3.72    Effective  dates  of  revocations. 

(a)  Effective  dates. — (1)  Revocation  of 
specific  certificates.  A  wrritten  decision 
to  revoke  a  certificate  becomes  effective 
60  days  after  the  date  of  the  decision. 

(2)  Revocation  by  operation  of  law  or 
regulation.  If  a  certificate  is  revoked  by 
operation  of  law  or  regulation,  the 
revocation  becomes  effective  on  the 
effective  date  of  the  change  in  law  or 
regulation  with  which  the  certificate 
does  not  comply,  or  if  a  separate  label 
compliance  date  is  given,  on  that  date. 

(b)  Use  of  certificate  during  period  of 
appeal.  If  a  certificate  holder  files  a 
timely  appeal  after  receipt  of  a  decision 
to  revoke  a  certificate  from  the  Chief, 
Alcohol  and  Tobacco  Programs 
Division,  pursuant  to  §  13.45,  the  holder 
may  continue  to  use  the  certificate  at 
issue  until  the  effective  date  of  a  final 
decision  issued  by  the  Assistant 
Director,  Alcohol  and  Tobacco. 
However,  the  effective  date  of  a  notice 
of  revocation  by  operation  of  law  or 
regulations,  issued  pursuant  to  §  13.52, 
is  not  stayed  pending  the  appeal. 

§  1 3.73    Effect  of  revocation. 

On  and  after  the  effective  date  of  a 
revocation  of  a  certificate  of  label 
approval,  certificate  or  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval,  the  label  or  distinctive 
liquor  bottle  in  question  may  not  be 
used  to  bottle  or  pack  distilled  spirits, 
wine  or  malt  beverages,  to  remove  such 
products  fi-om  the  place  where  they 
were  bottled  or  packed,  or  to  remove 
such  products  from  customs  custody  for 
consumption. 

§13.74    Surrender  of  certificates. 
On  the  effective  date  of  a  final 
decision  that  has  been  issued  by  the 
Chief,  Alcohol  and  Tobacco  Programs 
Division,  or  the  Assistant  Director, 
Alcohol  and  Tobacco,  to  revoke  a 
certificate  of  label  approval,  certificate 
of  exemption  from  label  approval,  or 


distinctive  liquor  bottle  approval,  the 
certificate  holder  must  surrender  the 
original  of  the  certificate  to  ATF  for 
manual  cancellation.  Regardless  of 
whether  the  original  certificate  of  label 
approval,  certificate  of  exemption  from 
label  approval,  or  distinctive  liquor 
bottle  approval  has  been  manually 
canceled  or  not,  the  certificate  is  null 
and  void  after  the  effective  date  of  the 
revocation.  It  is  a  violation  of  this 
section  for  any  certificate  holder  to 
present  a  certificate  of  label  approval, 
certificate  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approval  to  an  official  of  the  United 
States  Government  as  a  valid  certificate 
after  the  effective  date  of  the  revocation 
of  the  certificate  if  the  certificate  holder 
has  been  previously  notified  that  such 
certificate  has  been  revoked  by  ATF. 

§  1 3.75    Evidence  of  receipt  by  ATF. 

If  there  is  a  time  limit  on  ATF  action 
that  runs  from  ATF's  receipt  of  a 
document,  the  date  of  receipt  may  be 
established  by  a  certified  mail  receipt  or 
equivalent  UTitten  acknowledgment 
secured  by  a  commercial  delivery 
service  or  by  a  written  acknowledgment 
of  personal  delivery.  In  the  absence  of 
proof  of  receipt,  the  date  the  document 
is  logged  in  by  ATF  will  be  considered 
the  date  of  receipt. 

§  13.76    Service  on  applicant  or  certificate 
holder. 

(a)  Method  of  service.  ATF  must  serve 
notices  of  denial  on  an  applicant  by  first 
class  mail,  or  by  personal  delivery.  ATF 
must  serve  notices  of  proposed 
revocation  and  notices  of  revocation  on 
a  certificate  holder  by  certified  mail, 
return  receipt  requested,  by  a 
commercial  delivery  service  that  yvill 
provide  an  equivalent  written 
acknowledgment  from  the  recipient,  or 
by  personal  delivery. 

(b)  Date  of  receipt.  If  there  is  a  time 
limit  on  a  certificate  holder's  action  that 
runs  from  the  holder's  receipt  of  a 
document,  the  date  of  receipt  may  be 
established  by  a  certified  mail  receipt, 
an  equivalent  vmtten  acknowledgment 
secured  by  a  commercial  delivery 
service,  or  by  a  written  acknowledgment 
of  personal  delivery. 

(c)  Person  to  be  served.  When  service 
is  by  mail  or  other  commercial  delivery 
service,  a  copy  of  the  document  must  be 
sent  to  the  applicant  or  certificate 
holder  at  the  address  stated  in  the 
application  or  at  the  last  known  address. 
If  authorized  by  the  applicant  or 
certificate  holder,  the  copy  of  the 
document  may  be  mailed  to  a 
designated  representative.  If  service  is 
by  personal  delivery,  a  '■opy  of  the 
document  must  be  delivered  to  the 
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certificate  holder  or  to  a  designated 
representative!  In  the  case  of  a 
corporation,  pertnership,  or  association, 
personal  delivery  may  be  made  to  an 
officer,  manager,  or  general  agent 
thereof,  or  to  tne  attorney  of  record. 

§  1 3.81    Repretentation  before  ATF. 

An  applicant  or  certificate  holder  may 
be  represented  by  an  attorney,  certified 
public  accouniant,  or  other  person 
recognized  to  practice  before  ATF  as 
provided  in  31  CFR  part  8  (Practice 
Before  the  Buaeau  of  Alcohol,  Tobacco 
and  Firearms)  The  applicable 
requirements  if  26  CFR  601.521  through 
601.527  (conference  and  practice 
requirements  for  alcohol,  tobacco,  and 
firearms  activities)  shall  apply. 

§  13.91    Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  Allowed  by  this  part,  the 
day  of  the  act.ievent  or  default  after 
which  the  designated  period  of  time  is 
to  run,  is  not  aounted.  The  last  day  of 
the  period  to  Be  computed  is  counted, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday,  in  which  case  the  period  runs 
until  the  next  nay  that  is  not  a  Saturday, 
Sunday,  or  legal  holiday.  Papers  or 
documents  thit  are  required  or 
permitted  to  ae  filed  under  this  part 
must  be  received  at  the  appropriate 
office  within  me  filing  time  limits,  if 
any. 

$13.92    Extenyions. 

An  applicant  or  certificate  holder  may 
apply  to  the  Cfcief,  Product  Compliance 
Branch,  the  C^iief,  Alcohol  and  Tobacco 
Programs  Division,  or  the  Assistant 
ol  and  Tobacco  for  an 
y  time  limit  prescribed 
e  time  limit  may  be 
agrees  the  request  is 


Director,  Alo 
extension  of 
in  this  part, 
extended  if  A 
reasonable 


PART  19— DISTILLED  SPIRITS 
PLANTS 

Par.  12.  The  authority  citation  for  part 
19  continues  jo  read  as  follows: 

Authority:  ig  U.S.C.  81c,  1311;  26  U.S.C. 
5001,  5002,  5004-5006,  5008,  5010.  5041. 
5061.  5062,  5066,  5081,  5101,  5111-5113. 
5142.  5143,  5146,  5171-5173,  5175,  5176, 
5178-5181.  5201-5204,  5206,  5207,  5211- 
5215,  5221-5223,  5231.  5232.  5235,  5236, 
5241-5243,  5271,  5273.  5301,  5311-5313, 
5362.  5370,  5373,  5501-5505,  5551-5555, 
5559.  5561,  5562,  5601.  5612,  5682.  6001, 
6065,  6109,  63C2,  6311,  6676,  6806.  7011; 
7510,  7805;  31   J.S.C.  9301,  9303,  9306. 

Par.  13.  Section  19.633  is  amended  to 
add  paragrapli  (c)  to  read  as  follows: 

§  19.633    Distinctive  liquor  bottles. 

•        •        •   I     *        * 

(c)  Cross  reference.  For  procedures 
regarding  issiiance,  denial  and 


revocation  of  distinctive  liquor  bottle 
approvals,  as  well  as  appeal  procedures, 
see  part  13  of  this  chapter. 

Par.  14.  Section  19.641  is  revised  to 
read  as  follows: 

§19.641    Certificate  of  label  approval  or 
exemption. 

(a)  Requirement.  Proprietors  are 
required  by  27  CFR  part  5  to  obtain 
approval  of  labels,  or  exemption  ft-om 
label  approval,  for  any  label  to  be  used 
on  bottles  of  spirits  for  domestic  use  and 
shall  exhibit  evidence  of  label  approval, 
or  of  exemption  from  label  approval,  on 
request  of  an  ATF  officer. 

fb)  Cmss  reference.  For  procedures 
regarding  the  issuemce,  denial  and 
revocation  of  certificates  of  label 
approval  and  certificates  of  exemption 
from  label  approval,  as  well  as  appeal 
procediires,  see  Part  13  of  this  chapter. 

"(Sec.  201.  Pub.  L.  85-859,  72  Stat.  1356,  as 
amended  (26  U.S.C.  5201)) 

Signed:  August  6, 1998. 
|ohn  W.  Magaw, 
Director. 

Approved:  December  11, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  99-624  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 

RIN  2900-AJ15 

Board  of  Veterans'  Appeals:  Rules  of 
Practice — Revision  of  Decisions  on 
Grounds  of  Clear  and  Unmistakable 
Error 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals  (Board)  to  implement 
the  provisions  of  section  1(b)  of  Pub.  L. 
No.  105-111  (Nov.  21,  1997),  which 
permit  challenges  to  Board  decisions  on 
the  grounds  of  "clear  and  unmistakable 
error"  (CUE).  The  amendments  provide 
specific  application  procedures  and 
establish  decision  standards  based  on 
case  law.  These  changes  implement  the 
new  statutory  provisions,  which  permit 
a  claimant  to  demand  review  by  the 
Board  to  determine  whether  CUE  exists 
in  an  appellate  decision  previously 
issued  by  the  Board,  with  a  right  of 
review  of  such  determinations  by  the 
U.S.  Court  of  Veterans  Appeals. 


DATES:  Effective  Date:  February  12, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  L.  Keller,  Chief  Counsel,  Board 

of  Veterans'  Appeals,  Department  of 

Veterans  Affairs,  810  Vermont  Avenue, 

NW,  Washington,  DC  20420,  (202)  565- 

5978. 

SUPPLEMENTARY  INFORMATION:  The  Board 

of  Veterans'  Appeals  (Board)  is  an 

administrative  body  that  decides 

appeals  from  denials  of  claims  for 

veterans'  benefits.  There  are  currently 

60  Board  members,  who  decide  35,000 

to  40,000  such  appeals  per  year. 

On  May  19,  1998,  the  Department  of 
Veterans  Affairs  (VA)  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register.  63  FR  27534.  We 
proposed  to  implement  the  provisions 
of  section  1(b)  of  Pub.  L.  105-111  (Nov. 
21, 1997),  which  permits  challenges  to 
decisions  of  the  Board  of  Veterans' 
Appeals  (Board)  on  the  grounds  of 
"clear  and  unmistakable  error"  (CUE). 

The  public  comment  period  ended  on 
July  20, 1998.  VA  received  5  comments: 
3  from  veterans  service  organizations; 
one  fi'om  a  consortium  of  organizations, 
including  veterans  service 
organizations;  and  one  from  an 
individual.  These  comments  are 
discussed  below. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
adopt  the  provisions  of  the  proposed 
rule  as  a  final  rule  with  changes 
explained  below. 

Subpart  G,  Rule  609(c) — Attorney  Fees 

Two  commenters  questioned  Rule 
609(c)(4)'s  approach  to  attorney  fees. 
That  rule  provides  that  the  term  "issue," 
for  purposes  of  charging  a  fee,  would 
have  the  same  meaning  as  "issue"  in  the 
context  of  a  motion  under  subpart  O.  In 
other  words,  provided  that  the  Board 
decision  being  challenged  is  associated 
with  a  notice  of  disagreement  dated  on 
or  after  November  18, 1988,  and  that  the 
attorney  was  retained  within  one  year  of 
that  decision,  the  attorney  can  be  paid 
for  services  rendered  in  connection  with 
a  motion  under  subpart  O. 

The  rule  as  proposed  makes  paid  legal 
representation  available  to  the 
maximum  extent  possible  under 
existing  law.  For  example,  if  we  defined 
"issue"  as  meaning  a  challenge  based  on 
CUE,  an  attorney  would  never  be  able  to 
charge  for  services  in  connection  with  a 
CUE  motion  because  the  Board  would 
not  have  issued  a  final  decision  on  the 
"issue"  until  after  the  CUE  process  was 
complete. 

Two  commenters  suggested  that  we 
ignore  the  requirement  that,  in  order  for 
an  attorney  or  agent  to  charge  a  fee,  a 
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case  must  have  associated  with  it  a 
notice  of  disagreement  received  on  or 
after  November  18, 1988.  That 
requirement  is  imposed  by  Pub.  L.  100- 
687,  Div.  A,  section  403, 102  Stat.  4108, 
reprinted  at  38  U.S.C.A.  5904  note 
(applicability  to  attorneys  fees),  and  VA 
may  not  by  rule  eliminate  a  requirement 
imposed  by  statute.  One  commenter 
suggested  that  we  define  "case"  as  a 
CUE  case  brought  by  a  party 
unrepresented  by  an  attorney,  and  that 
the  one-year  period  should  begin  when 
the  Board  denies  that  party's  motion. 
We  do  not  believe  that  whether  an 
action  is  a  "case"  depends  on  the  nature 
of  the  movant's  representation,  and 
decline  to  adopt  that  suggestion. 

Accordingly,  we  are  adopting  the 
change  to  Rule  609  as  proposed. 

Subpart  K,  Rule  1000— Reconsideration 

General 

We  proposed  to  eliminate 
reconsideration  on  the  grounds  of 
obvious  error  based  on  the  conclusion 
that  this  procedure  was  duplicative  of 
the  process  under  38  U.S.C.  7111.  Based 
on  the  comments  received,  we  have 
concluded  that  the  remedies  are  not 
totally  equivalent,  primarily  because  the 
remedy  of  reconsideration,  when 
ordered  by  the  Chairman,  requires  that 
the  Board  review  the  appeal  de  novo, 
while  review  on  a  CUE  motion  requires 
the  review  only  of  specific  allegations  of 
error.  Accordingly,  the  final  rule  does 
not  contain  any  change  to  Rule  1000. 

Motions  for  Reconsideration  as  Motions 
for  Review  Under  the  Cue  Standard 

Because  we  had  proposed  to  eliminate 
motions  for  reconsideration  based  on 
obvious  error,  we  decided  to  treat 
motions  for  reconsideration  alleging 
obvious  error  received  after  the 
enactment  of  Pub.  L.  105-111  as 
motions  for  correction  of  CUE  and  so 
informed  individuals  who  had  filed 
such  reconsideration  motions.  However, 
because  we  have  now  decided  not  to 
eliminate  reconsideration  based  on 
obvious  error,  and  because  of  the  special 
pleading  rules  and  the  finaUty 
associated  with  motions  under  38  U.S.C. 
7111,  we  have  decided  that  motions  for 
reconsideration  should  not  be 
considered  CUE  motions.  In  our  view, 
there  is  a  potential  risk  for  the  veteran 
to  lose  his  or  her  chance  at  reversal  on 
CUE  grounds  by  inadvertently  filing 
such  a  motion.  We  believe  that  CUE 
motions  should  be  carefully  thought 
out. 

Accordingly,  we  have  added  a  new 
paragraph  (e)  to  Rule  1404  (relating  to 
filing  and  pleading  requirements)  which 
provides  that  motions  for 


reconsideration,  whenever  filed,  will 
not  be  considered  motions  under 
subpart  O.  We  do  not  beUeve  this 
approach  will  prejudice  anyone  because 
(1)  a  CUE  motion  may  be  filed  at  any 
time;  (2)  the  effect  of  a  successful 
motion  is  the  same  no  matter  when 
filed — i.e.,  the  prior  Board  decision  is 
revised  effective  the  date  it  was 
originally  issued;  and  (3)  the  vast 
majority  of  individuals  who  applied  for 
reconsideration  probably  had  no  idea 
that  their  motions  would  be  construed 
as  requests  for  revision  under  the  new 
statute. 

Nevertheless,  since  we  have  told 
individuals  that  we  would  decide  their 
reconsideration  motions  under  the  new 
CUE  regulations,  and  since  the 
"motions"  of  those  individuals  have 
been  assigned  a  place  on  the  Board's 
"docket,"  we  will  give  each  person  so 
notified  an  opportunity  to  have  his  or 
her  motion  adjudicated  under  the  new 
regulations.  Accordingly,  we  will  (1) 
notify  the  individuals  concerned  that 
their  reconsideration  motions  will  not 
be  construed  as  CUE  motions  unless  we 
receive  notification  from  them  that  they 
want  the  motion  construed  as  a  CUE 
motion;  (2)  provide  those  individuals 
with  a  copy  of  the  new  regulations;  and 
(3)  encourage  them  to  seek 
representation  if  they  decide  to  pursue 
a  motion  under  subpart  O. 

Subpart  O — Revision  of  Decisions  on 
Grounds  of  Clear  and  Unmistakable 
Error  (Rules  1400-1411) 


General 

Several  commenters  suggested,  in  the 
context  of  various  rules,  that  we 
interpret  Pub.  L.  105-111  more  liberally 
than  the  courts  have  interpreted  38  CFR 
3.105(a),  VA's  long-standing  regulatory 
basis  for  CUE  challenges  to  regional 
office  decisions.  We  decline  to  follow 
these  suggestions. 

As  we  said  in  our  NPRM,  the 
legislative  history  of  H.R.  1090,  105th 
Congress,  which  became  Pub.  L.  105- 
111,  indicates  that  the  Congress 
expected  the  Department  would 
implement  section  1(b)  of  the  bill  in 
accordance  with  current  definitions  of 
CUE.  H.R.  Rep.  No.  52,  105th  Cong.,  1st 
Sess.  3  (1997)  (report  of  House 
Committee  on  Veterans'  Affairs  on  H.R. 
1090)  ("Given  the  Court's  clear  guidance 
on  this  issue  (of  CUE],  it  would  seem 
that  the  Board  could  adopt  procedural 
rules  consistent  with  this  guidance  to 
make  consideration  of  appeals  raising 
clear  and  unmistakable  error  less 
burdensome");  143  Cong.  Rec.  1567, 
1568  (daily  ed.  Apr.  16,  1997)  (remarks 
of  Rep.  Evans,  sponsor  of  H.R.  1090,  in 
connection  with  House  passage)  ("The 


bill  does  not  alter  the  standard  for 
evaluation  of  claims  of  clear  and 
unmistakable  error"). 

Rule  1400 

Proposed  Rule  1400  recited  the 
statutory  rule  that  Board  decisions  may 
be  challenged  on  the  grounds  of  CUE. 
and  provided,  in  Rule  1400(b),  that  a 
Board  decision  on  an  issue  (as  defined 
in  Rule  1401(a))  decided  by  a  court  of 
competent  jurisdiction  is  not  subject  to 
challenge  on  the  grounds  of  CUE. 

One  commenter  objected  to  Rule 
1400(b)  on  a  variety  of  grounds,  ranging 
from  veterans'  representatives  who 
innocently  miss  grounds  for  appeal  to 
the  inapplicability  of  the  rule,  set  forth 
in  Donovan  v.  Gober,  10  Vet.  App.  404 
(1997),  affd  sub.  nom.  Donovan  v.  West, 
158  F.3d  1377  (Fed.  Cir.  1998),  that  a    . 
decision  by  an  agency  of  original 
jurisdiction  (AOJ)  is  "subsumed"  in  a 
Board  decision  on  the  merits,  so  that 
such  an  AOJ  decision  would  no  longer 
be  subject  to  a  CUE  challenge.  The 
reason  for  Rule  1400(b),  as  stated  in  our 
NPRM,  is  that  it  would  be  inappropriate 
for  an  inferior  tribunal  to  review  the 
actions  of  a  superior.  Smith  (William)  v. 
Brown,  35  F.3d  1516,  1526  (Fed.  Cir. 
1994);  Duran  v.  Brown.  7  Vet.  App.  216, 
224  (1994).  63  FR  27536. 

The  same  commenter  suggested  that 
Rule  1400(b)  was  imclear  as  to  which 
final  Board  decistens  would  be  exempt 
from  review  based  on  appeal  to  a  court 
of  competent  jurisdiction.  It  was  our 
intent  that  two  classes  of  Board 
decisions  not  be  subject  to  challenge: 
Those  appealed  to  and  decided  by  such 
courts,  and  those  on  issues  which  are 
subsequently  decided  by  such  courts. 
Consider  this  example: 

A  1985  Board  decision  finally  denied 
service  connection  for  a  disability.  In  1990. 
the  veteran  reopened  the  claim  with  new  and 
material  evidence  at  the  regional  office:  the 
claim  was  denied  and  appealed  to  the  Board; 
the  Board  again  denied  service  connection; 
and  the  decision  was  appealed  to  the  Ck)urt 
of  Veterans'  Appeals  which,  in  1995, 
affirmed  the  Board's  decision.  In  1997,  the 
veteran  reopened  his  claim  at  the  regional 
office,  where  it  was  denied  on  the  merits, 
and,  in  1998,  denied  on  appeal  to  the  Board. 

Under  oiu-  rules,  the  veteran  could 
challenge  the  1998  Board  decision,  but 
could  not  challenge  either  the  decision 
which  was  affirmed  by  the  Court,  or  the 
1985  decision.  We  beheve  that  the 
rationale  stated  in  jurisprudence  which 
prevents  regional  offices  from 
overturning  Board  decisions,  and  which 
therefore  precludes  regional  offices  from 
reviewing  for  CUE  their  own  decisions 
that  have  been  subsumed  by  subsequent 
Board  decisions,  is  sound  and  is  equally 
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applicable  to  t  tie  Board.  See  generally 
Donovan  v.  Wsst,  supra.  Therefore,  our 
rule  precludes  a  CUE  challenge  to  a 
Board  decision  on  an  issue  that  has  been 
subsequently  <  lecided  by  a  court  of 
competent  jur  sdiction.  whether  on 
direct  appeal  ( if  that  Board  decision  or 
on  appeal  of  a  subsequent  Board 
decision  on  the  same  issue. 

We  have  amended  Rule  1400(b)  to 
make  this  clea  rer. 
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in  turn  relates  to  assignment  of 
proceedings  to  Board  members. 
"Matter"  is  not  an  unknown  term  in  the 
context  of  Board  decisions,  cf.  38  U.S.C. 
7104(a)  ("matter"  for  decision  under  38 
U.S.C.  511(a)),  and  we  think  it  is 
serviceable  enough  in  the  context  of 
subpart  O. 

The  same  commenter  suggests  that 
various  "subsidiary"  questions  also  be 
subject  to  CUE  challenges.  Again,  we  do 
not  agree.  As  we  stated  in  our  NPRM, 
one  of  the  purposes  of  this  definition  is 
to  clarify  that  "only  final,  outcome- 
determinative  decisions  of  the  Board  are 
subject  to  revision  on  the  grounds  of 
CUE,  so  as  to  avoid,  in  the  interests  of 
judicial  economy,  atomization  of  Board 
decisions  into  myriad  component 
parts  *   *   *."  63  FR  27537. 

Two  commenters  suggest  amending 
the  definition  of  "party"  in  Rule 
1401(b),  to  include,  variously,  the 
representative  of  a  party  and  the  family 
of  a  party.  We  do  not  agree.  The  right 
to  challenge  a  Board  decision  is  limited 
by  statute  to  the  claimant  and  the  Board. 
38  U.S.C.  7111(c).  Cf.  Haines  v.  West, 
154  F.3d  1298,  1301  (Fed.  Cir.  1998) 
(substantively  identical  38  U.S.C. 
5109A,  applicable  to  regional  office 
decisions,  contains  nothing  that 
provides  for  another  person,  even  a 
survivor,  to  seek  correction  of  a  decision 
on  a  veteran's  claim).  We  note  that, 
under  Rule  1404(a),  a  party's 
representative  may  sign  the  motion  for 
a  challenge  on  the  grounds  of  CUE. 

Accordingly,  we  are  adopting  Rule 
1401(b)  as  proposed. 

Rule  1402 

There  were  no  comments  on  Rule 
1402,  which  provides  that  motions  filed 
under  subpart  O  are  not  appeals  and, 
except  as  otherwise  provided,  are  not 
subject  to  the  provisions  of  the  Board's 
regulations  which  relate  to  the 
processing  and  disposition  of  appeals. 
We  are  adopting  Rule  1402  as  proposed. 

Rule  1403 

Rule  1403  relates  to  what  constitutes 
CUE  and  what  does  not.  We  received  a 
number  of  comments  on  this  rule. 

In  our  proposed  rulemaking,  we  based 
our  definition  of  CUE  on  rulings  by  the 
CVA.  A  number  of  commenters 
suggested  that  this  definition  was  too 
restrictive,  and  should  be  modified. 

We  do  not  agree.  Congress  intended 
that  VA  adopt  the  CVA  interoretation  of 
the  term  "clear  and  unmistakable  error." 
Indeed,  as  discussed  in  the  NPRM,  63 
FR  27536,  the  sponsor  of  the  bill  which 
became  the  law  specifically  noted  that 
the  bill  would  "not  alter  the  standard 
for  evaluation  of  claims  of  clear  and 
unmistakable  error."  143  Cong.  Rec. 


1567, 1568  (daily  ed.  Apr.  16,  1997) 
(remarks  of  Rep.  Evans,  sponsor  of  H.R. 
1090,  in  connection  with  House 
passage). 

Several  commenters  objected  to  our 
incorporation,  in  Rule  1403(b)(2),  of  the 
holding  in  Bell  v.  Denvinski,  2  Vet.  App. 
611  (1992),  that,  with  respect  to  Board 
decisions  issued  on  or  after  July  21, 
1992,  documents  which  were  actually  in 
VA's  possession — even  though  not 
physically  before  the  adjudicator — are 
constructively  a  part  of  the  record. 
While  we  agree  that  this  rule  appears  to 
conflict  with  a  basic  tenet  of  CUE — i.e., 
that  we  look  at  the  same  set  of  facts  and 
law  as  did  the  original  adjudicator — we 
do  not  believe  we  are  free  to  ignore  the 
court's  decision. 

One  commenter  objected  to  Rules 
1403(d)(2)  and  1403(d)(3),  which 
provide  that  neither  (1)  the  Secretary's 
failure  to  fulfill  the  duty  to  assist  nor  (2) 
a  disagreement  as  to  how  the  facts  were 
weighed  or  evaluated  can  constitute 
CUE.  As  described  in  our  NPRM.  the 
law  is  clear  on  these  points.  63  FR 
27536-37. 

Rule  1403(e)  provides  that  CUE  does 
not  include  the  otherwise  correct 
application  of  a  statute  or  regulation 
where,  subsequent  to  the  Board  decision 
challenged,  there  has  been  a  change  in 
the  interpretation  of  the  statute  or 
regulation.  Two  commenters  objected  to 
this  rule.  Without  getting  into  the 
various  arguments  advanced,  it  is,  we 
believe,  enough  to  say  that  the  CVA  has 
now  ruled  that  this  is  the  proper 
interpretation  of  the  law.  Smith  (Rose)  v. 
West.  11  Vet.  App.  134,  137-38  (1998). 

Accordingly,  we  are  adopting  Rule 
1403  as  proposed. 

Rule  1404 

Rule  1404  relates  to  filing  and 
pleading  requirements  in  connection 
with  a  motion  challenging  a  Board 
decision  on  the  grounds  of  CUE.  We 
received  a  number  of  comments  on  this 
rule. 

Several  commenters  expressed  the 
view  that  the  pleading  requirements  set 
forth  in  the  proposed  rule  are  too  strict. 
We  do  not  agree. 

While  it  is  true  that  the  requirements 
set  forth  in  these  proposed  regulations 
are  more  strenuous  than  the 
"paternalistic"  rules  commonly 
associated  with  veterans'  claims, 
challenges  on  the  grounds  of  CUE  are 
different  from  claims  for  benefits. 
Claims  for  benefits  that  meet  certain 
minimum  requirements — i.e..  that  are 
"well  grounded" — require  VA  to  assist 
the  veteran  in  a  variety  of  ways  and 
demand  only  that  the  veteran  show  that 
it  is  at  least  as  likely  as  not  that  he  or 
she  meets  the  standards  for  a  grant  of 
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benefits.  This  process  indeed  occurs  in 
a  non-adversarial  setting. 

On  the  other  hand,  a  CUE  challenge 
to  a  final  Board  decision — itself  the 
product  of  this  non-adversarial 
process — is  based  on  the  allegation  that 
the  Board  has  denied  the  claim  in  such 
a  fundamentally  erroneous  wray  that  any 
reasonable  person  would  have  granted 
the  claim.  It  is  a  collateral  challenge  to 
an  otherwise  final  decision  as  to  which 
the  presumption  of  validity  is  very 
strong.  Fugo  v.  Brown,  6  Vet.  App.  40. 
44  (1993). 

We  understand  that  a  person  whose 
claim  for  benefits  is  denied  would 
prefer  that  the  claim  have  been  granted. 
And,  indeed,  in  our  NPRM  we  outlined 
several  ways  in  which  veterans'  claims 
can  be  revived.  63  FR  27535: 
Nevertheless,  where  the  veteran  makes 
this  kind  of  collateral  challenge  to  a 
presumptively  valid  final  decision,  he 
or  she  is  required  to  come  forward  with 
specific  allegations  as  to  the  CUE. 
Phillips  V.  Brown,  10  Vet.  App.  25.  31 
(1997);  Fugo  v.  Brown,  6  Vet.  App.  40. 
44  (1993);  cf.  Bergerv.  Bmwn,  10  Vet. 
App.  166.  169  (1997)  ("(A)ppellant.  who 
always  bears  the  burden  of  persuasion 
on  appeals  to  this  Court,  bears  an  extra- 
heavy  burden  when  the  appeal  is  a 
collateral  attack,  in  the  form  of  a  CUE 
claim,  concerning  a  final  decision"). 
That  is.  in  essence,  all  that  our  rules  call 
for. 

As  described  earlier  in  this  document, 
we  have  added  a  new  paragraph  (e)  to 
Rule  1404  to  provide  that  motions  for 
reconsideration,  whenever  filed,  will 
not  be  considered  motions  under 
subpart  O. 

We  have  also  added  a  new  paragraph 
(f)  to  Rule  1404  to  clarify  that  a  motion 
under  subpart  O  may  be  withdrawn  at 
any  time  before  the  Board  promulgates 
a  decision  on  the  motion.  If  such  a 
request  is  timely  received,  the  motion 
shall  be  dismissed  without  prejudice  to 
refiling  under  subpart  O. 

i?u7e  1405 

Rule  1405  relates  to  the  disposition  of 
motions  filed  under  subpart  O.  The  rule 
includes  directions  with  respect  to 
hearings,  evidence,  and  opinions  of 
VA's  General  Counsel.  We  received  a 
number  of  comments  on  this  rule. 

Evidence  (Rule  1405(b)) 

One  commenter  proposed  another 
definition  of  CUE,  which  would  include 
the  Board's  failure  to  obtain  evidence 
that  a  reasonable  Board  member  would 
have  tried  to  obtain  and  that,  more 
likely  than  not.  would  have  resulted  in 
a  grant  of  benefits.  This  commenter 
further  proposed  that,  under  that 
definition,  if  a  party  submitted  with  the 


CUE  motion  evidence  that  a  reasonable 
Board  member  would  have  tried  to 
obtain,  that  evidence  be  considered  to 
have  been  of  record  at  the  time  of  the 
original  decision.  While  we  appreciate 
the  thoughtful  recommendation,  we  do 
not  concur.  Congress  intended  VA  to 
follow  the  established  case  law  defining 
CUE  in  implementing  38  U.S.C.  7111. 
This  recommendation — which  would 
include  in  the  definition  of  CUE 
evidence  which  would  obviously  not 
have  been  before  the  Board  at  the  time 
of  the  original  decision— does  not  meet 
that  standard. 

One  commenter  argued  that  a  moving 
party  should  be  permitted  to  submit 
additional  evidence  in  connection  with 
a  CUE  challenge  because  the  word 
"evidence"  is  used  in  38  U.S.C.  7111. 
Our  NPRM  set  forth  controlling  court 
precedents  which  make  it  clear  that  a 
ruling  on  CUE  is  based  on  the  record 
that  was  before  the  adjudicator.  We  have 
not  adopted  this  commenter's 
suggestion. 

That  same  commenter  argued  that  it  is 
arbitrary  to  prohibit  a  claimant  from 
submitting  evidence  in  connection  with 
a  CUE  motion  (Rule  20.1405(b))  but  to 
permit  the  Board  to  use  AOJs  to  ensure 
completeness  of  the  record  (Rule 
20.1405(e)).  However.  Rule  20.1405(e) 
would  not  permit  the  Board  to 
supplement  the  record  with  evidence 
that  was  not  of  record  at  the  time  of  the 
original  decision,  but  rather  would 
permit  the  Board  to  ensure  that  all 
evidence  that  was  before  the  Board  at 
the  time  of  the  original  decision  is 
before  the  Board  on  the  CUE  motion. 
Accordingly,  we  have  not  adopted  this 
argument. 

Hearings  (Rule  1405(c)) 

Rule  1405(c)  provides  that  the  Board, 
for  good  cause  shown,  may  grant  a 
request  for  a  hearing  for  the  purpose  of 
argument.  One  commenter  suggests  that 
such  hearings  be  made  a  matter  of  right. 
While  it  is  true,  as  this  commenter 
points  out,  that  hearings  are  freely 
available  in  connection  with  most 
veterans'  claims,  those  hearings  are 
typically  for  the  purpose  of  submitting 
evidence.  There  is,  however,  no 
evidence  to  be  submitted  in  cormection 
with  a  challenge  based  on  CUE.  Indeed, 
a  "hearing"  with  respect  to  a  motion 
under  subpart  O  is  more  akin  to  oral 
argument  in  an  appellate  case. 
Accordingly,  we  are  adopting  Rule 
1405(c)  as  proposed. 

General  Counsel  opinions  (Rule  1405(f)) 

Rule  1405(f)  permits  the  Board  to 
secure  opinions  of  VA's  General 
Counsel  in  connection  with  a  motion 
under  subpart  O. 


Two  commenters  expressed  the 
opinion  that  this  authority  would  be 
used  only  to  establish  post-hoc 
rationalizations  for  Board  decisions. 
Those  commenters  articulate  no  factual 
basis  for  this  conclusion.  We  believe 
that,  in  the  proper  case,  an  opinion  from 
the  Department's  chief  legal  officer 
could  be  helpful  in  properly  deciding 
the  case.  We  are  adopting  Rule  1405(f) 
as  proposed. 

Decision  format  (Rule  1405(g)) 

One  commenter  questioned  the 
decision  format  to  be  used  by  the  Board, 
i.e.,  findings  of  fact,  conclusions  of  law, 
and  reasons  and  bases  for  such  findings 
and  conclusions.  As  we  said  in  our 
NPRM,  we  believe  that  the  format  in  our 
rule — based  on  the  requirements  in  38 
U.S.C.  7104(d)— best  facilitates  judicial 
review.  63  FR  at  27537.  Accordingly,  we 
are  adopting  Rule  1405(g)  as  proposed. 

Rule  1406 

Rule  1406  relates  to  the  effect  of  a 
revision  of  a  Board  decision  based  on 
CUE.  One  commenter  suggested  that  VA 
consider  adopting  a  regulation 
permitting  the  claimant  to  file  a  motion 
requesting  a  stay  of  a  Board  order  under 
subpart  O  which  terminates  or  reduces 
benefits  pending  a  decision  on  appeal  to 
the  court.  We  decline  to  add  such  a 
provision.  In  such  a  case,  the  Board 
would  have,  by  definition,  decided  that 
an  award  of  benefits  was  clearly  and 
unmistakably  erroneous.  To  continue 
the  payment  of  benefits  based  on  a 
clearly  and  unmistakably  erroneous 
award  would  create  an  overpayment 
attributable  to  the  party. 

One  commenter  argued  that  Rule  1406 
is  contrary  to  law  to  the  extent  that  it 
contemplates  discontinuance  or 
reduction  of  benefits  in  the  context  of  a 
CUE  motion  because,  according  to  this 
commenter,  the  Board  has  no  authority 
to  order  such  discontinuance  or 
reduction.  We  do  not  agree.  Section 
7111(a)  of  title  38.  United  States  Code, 
requires  that,  if  evidence  establishes  a 
clear  and  unmistakable  error  in  a  Board 
decision,  that  decision  be  reversed  or 
revised.  The  Board's  duty  to  reverse  or 
revise  a  clearly  and  unmistakably 
erroneous  Board  decision  is  not  limited 
by  the  statutory  language  to  situations  in 
which  a  grant  or  increase  in  benefits 
would  result.  The  commenter  argued 
that  38  U.S.C.  7111(b)— which  relates  to 
procedures  to  be  followed  in  those  cases 
where  the  CUE  motion  results  in  an 
award  of  benefits — implicitly  limits  the 
Board's  authority  to  granting  benefits 
and  denying  motions.  However,  that 
subsection  simply  provides  the  effective 
date  of  a  reversal  or  revision  of  a  prior 
Board  decision  resulting  in  a  grant  of  or 
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Rule  1407 

Rule  1407  r  slates  to  motions  under 
subpart  O  ma  ie  by  the  Board. 

One  commc  inter  suggested  that  we 
amend  that  portion  of  the  rule  which 
provides  that  decisions  on  motions 
initiated  by  tf  e  Board  are  subject  to  the 


■  IS  those  initiated  by  a 
lot  agree.  Should  the 
Board  undertake  a  motion,  all  parties 
will  have  an  (Opportunity  to  address  the 
/hile  we  do  not 
the  Board  would  use  this 
we  believe  that  the 
ied  is  fair. 

Another  coinmenter  suggested  that 
the  regulations  be  amended  to  provide 
that  the  Boar4  is  subject  to  the  same 
pleading  rule$  as  parties.  No  changes  are 
made  based  oh  this  comment.  The 
purpose  of  the  pleading  requirements  is 
for  a  claimant  to  sufficiently  identify  to 
the  Board  the  particular  case,  issue,  and 
alleged  error  ^o  be  adjudicated.  In  the 
case  of  the  Bdard's  own  motion,  the 
Board  will  aloeady  be  aware  of  this 
information,  furthermore.  Rule  1407 
will  provide  i^eans  for  the  Board  to 
inform  the  cliiraant  of  the  same 
information  and  permit  the  claimant  to 
respond  to  thp  Board's  motion. 

That  same  Commenter  also  suggests 
that,  when  thfe  Board  proposes  to  reduce 
or  terminate  benefits  as  a  result  of  a 
decision  on  t$e  Board's  motion  under 
subpart  O,  thi  Board  provide  the  party 
a  predetermination  hearing.  We  believe 
that  the  notice  provisions  of  Rule  1407, 
and  the  avaiUbility  of  a  hearing  under 
Rule  1405(c)  1  satisfy  any  due  process 
concerns. 

AccordinglfT,  we  are  adopting  Rule 

1407  as  proposed. 

Rule  1408 

No  comments  were  received  relating 
to  Rule  1408, {which  applies  to 
simultaneously  contested  claims. 

Accordingly,  we  are  adopting  Rule 

1408  as  proposed. 

Rule  1409 

Rule  1409  lelates  to  finality  and 
appeal  of  a  decision  on  a  motion  under 
subpart  O. 

One  commenter  objected  to  Rule 
1409(c),  whidh  provides  that,  once  there 


is  a  final  decision  on  a  motion  under 
subpart  O,  that  prior  Board  decision  on 
that  issue  is  no  longer  subject  to 
revision  on  the  grounds  of  CUE.  We 
believe  our  explanation  in  the  NPRM  is 
sufficient  to  rebut  any  argument  on  this 
point,  and  will  not  burden  the  record 
with  a  point-by-point  discussion.  63  FR 
27538.  See  also  Allin  v.  Brown,  10  Vet. 
App.  55,  57  (1997)  (where  court 
previously  determined  that  there  was  no 
CUE  in  1971  regional  office  decision, 
the  question  is  no  longer  open  for 
review). 

As  discussed  earlier  in  this  document, 
we  have  amended  proposed  Rule 
1404(f)  to  clarify  that  a  CUE  motion  may 
be  withdrawn  at  any  time  before  the 
Board  promulgates  a  decision  on  the 
motion.  We  have  amended  Rule  1409(b) 
to  provide  that  a  dismissal  without 
prejudice  under  Rule  1404(f)  is  not  a 
final  decision  of  the  Board. 

Rule  1410 

Rule  1410  relates  to  stays  pending 
court  action.  There  were  no  comments 
relating  to  Rule  1410. 

Accordingly,  we  are  adopting  Rule 
1410  as  proposed. 

Rule  1411 

Rule  1411  concerns  the  relationship 
of  subpart  O  to  other  statutes. 

One  commenter  objected  to  virtually 
all  aspects  of  Rule  1411. 

"Benefit  of  the  doubt"  (Rule  1411(a)). 
This  commenter  argued  that,  because  38 
U.S.C.  7111  uses  the  word  "case."  the 
benefit  of  the  doubt  rule  must  apply  to 
decisions  made  under  subpart  O.  This 
commenter  does  not  attempt  to 
distinguish  controlling  precedent  from 
the  CVA,  Russell  v.  Principi,  3  Vet.  App. 
310,  314  (1992),  (discussed  in  our 
NPRM,  63  FR  27536),  that  the  "benefit 
of  the  doubt"  rule  does  not  apply  to  the 
question  of  whether  a  prior  decision 
was  the  result  of  CUE,  nor  the  legislative 
history  described  earlier  in  this 
document.  We  reject  this  argument. 

New  and  material  evidence  (Rule 
141 1(b)).  The  same  commenter  objects 
to  the  rule  providing  that  CUE  claims 
are  not  subject  to  reopening  on  the 
grounds  of  new  and  material  evidence. 
However,  as  discussed  extensively  in 
our  NPRM,  a  motion  under  subpart  O  is 
a  challenge  based  on  the  evidence  of 
record  when  the  original  decision  was 
made.  Accordingly,  there  is  no  evidence 
to  submit  in  connection  with  such  a 
motion,  much  less  "new  and  material 
evidence"  at  some  \a\et  date.  Further,  a 
motion  under  subpart  O  is  not  a  claim 
within  the  meaning  of  38  U.S.C.  5108 
(relating  to  reopening  claims  with  new 
and  material  evidence).  We  reject  this 
argument. 


Duties  associated  with  applications 
for  benefits  (Rule  1411(c)).  This  same 
commenter  objects  to  the  rule  providing 
that  the  duties  associated  with 
applications  for  benefits  do  not  apply  to 
motions  under  subpart  O.  We  do  not 
agree.  Challenges  based  on  CUE  are 
collateral  attacks  on  final  decisions, 
Bergerv.  Brown,  10  Vet.  App.  166, 169 
(1997);  Duran  v.  Brown,  7  Vet.  App.  216, 
223-24  (1994),  not  claims  for  benefits. 
Therefore,  duties  associated  with 
applications  for  benefits  do  not  apply  to 
CUE  motions.  In  any  event,  the  detailed 
rules  we  are  publishing  are,  we  believe, 
fair  and  extremely  detailed  notice  as  to 
what  is  required  to  successfully 
maintain  a  challenge  of  CUE. 

Accordingly,  we  are  adopting  Rule 
1411  as  proposed. 

The  Secretary  hereby  certifies  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
rule  would  affect  only  the  processing  of 
claims  by  VA  and  would  not  affect 
small  businesses.  Therefore,  pursuant  to 
5  U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  January  8, 1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  amended  as 
set  forth  below: 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

2.  In  subpart  G,  §  20.609,  paragraph 
(c)(4)  is  added  to  read  as  follows: 

§  20.609    Rule  609.  Payment  of 
representative's  fees  In  proceedings  tieion 
Department  of  Veterans  Affairs  field 
personnel  and  t>efore  ttie  Board  of 
Veterans'  Appeals. 
•        «        •        *        • 

(c)*  *  * 

(4)  For  the  purposes  of  this  section,  in 
the  case  of  a  motion  under  subpart  O  of 
this  part  (relating  to  requests  for 
revision  of  prior  Board  decisions  on  the 
grounds  of  clear  and  unmistakable 
error),  the  "issue"  referred  to  in  this 
paragraph  (c)  shall  have  the  same 
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meaning  as  "issue"  in  Rule  1401(a) 
(§20.1401(8)  of  this  part). 

•        •        •        •        * 

3.  A  new  subpart  O  is  added  to  read 
as  follows: 

Subpart  O— Revision  of  Decisions  on 
Grounds  of  Clear  and  Unmistalobie  Error 

Sec. 

20.1400  Rule  1400.  Motions  to  revise  Board 
decisions. 

20.1401  Rule  1401.  Definitions. 

20.1402  Rule  1402.  Inapplicability  of  other 
rules. 

20.1403  Rule  1403.  What  constitutes  clear 
and  unmistakable  error;  what  does  not. 

20.1404  Rule  1404.  Filing  and  pleading 
requirements;  withdrawal. 

20.1405  Rule  1405.  Disposition. 

20.1406  Rule  1406.  Effect  of  revision; 
discontinuance  or  reduction  of  benefits. 

20.1407  Rule  1407.  Motions  by  the  Board. 

20.1408  Rule  1408.  Special  rules  for 
simultaneously  contested  claims. 

20.1409  Rule  1409.  Finality  and  appeal. 

20.1410  Rule  1410.  Stays  pending  court 
action. 

20.1411  Rule  1411.  Relationship  to  other 
statutes. 

Subpart  O — Revision  of  Decisions  on 
Grounds  of  Clear  and  Unmistaltable 
Error 

§  20. 1 400    Rule  1 400.  Motions  to  revise 
Board  decisions. 

(a)  Review  to  determine  whether  clear 
and  unmistakable  error  exists  in  a  final 
Board  decision  may  be  initiated  by  the 
Board,  on  its  own  motion,  or  by  a  party 
to  that  decision  (as  the  term  "party"  is 
defined  in  Rule  1401(b)  (§  20.1401(b)  of 
this  part)  in  accordance  with  Rule  1404 
(§20.1404  of  this  part). 

(b)  All  final  Board  decisions  are 
subject  to  revision  luider  this  subpart 
except: 

(1)  Those  decisions  which  have  been 
appealed  to  and  decided  by  a  court  of 
competent  jurisdiction:  and 

(2)  Decisions  on  issues  which  have 
subsequently  been  decided  by  a  court  of 
competent  jurisdiction. 

(Authority:  38  U.S.C.  501(a),  7111) 

Sec.  20.1401     Rule  1401.  Definitions. 

(a)  Issue.  Unless  otherwise  specified, 
the  term  "issue"  in  this  subpart  means 
a  matter  upon  which  the  Board  made  a 
final  decision  (other  than  a  decision 
under  this  subpart).  As  used  in  the 
preceding  sentence,  a  "final  decision"  is 
one  which  was  appealable  under 
Chapter  72  of  title  38.  United  States 
Code,  or  which  would  have  been  so 
appealable  if  such  provision  had  been  in 
effect  at  the  time  of  the  decision. 

(b)  Party.  As  used  in  this  subpart,  the 
term  "party"  means  any  party  to  the 
proceeding  before  the  Board  that 
resulted  in  the  final  Board  decision 


which  is  the  subject  of  a  motion  under 
this  subpart,  but  does  not  include 
officials  authorized  to  file 
administrative  appeals  pursuant  to 
§19.51  of  this  title. 

(Authority:  38  U.S.C.  501(a).  7104(a)) 

20.1402    Rule  1402.  Inapplicability  of  other 
rules. 

Motions  filed  under  this  subpart  are 
not  appeals  and,  except  as  otherwise 
provided,  are  not  subject  to  the 
provisions  of  part  19  of  this  title  or  this 
part  20  which  relate  to  the  processing 
and  disposition  of  appeals. 

(Authority:  38  U.S.C.  501(a)) 

§  20. 1 403    Rule  1 403.  What  constitutes 
clear  and  unmistakable  error;  what  does 
not. 

(a)  General.  Clear  and  unmistakable 
error  is  a  very  specific  and  rare  kind  of 
error.  It  is  the  kind  of  error,  of  fact  or 
of  law,  that  when  called  to  the  attention 
of  later  reviewers  compels  the 
conclusion,  to  which  reasonable  minds 
could  not  differ,  that  the  result  would 
have  been  manifestly  different  but  for 
the  error.  Generally,  either  the  correct 
facts,  as  they  were  known  at  the  time, 
were  not  before  the  Board,  or  the 
statutory  and  regulatory  provisions 
extant  at  the  time  were  incorrectly 
applied. 

(b)  Record  to  be  reviewed. — (1) 
General.  Review  for  clear  and 
unmistakable  error  in  a  prior  Board 
decision  must  be  based  on  the  record 
and  the  law  that  existed  when  that 
decision  was  made. 

(2)  Special  rule  for  Board  decisions 
issued  on  or  after  July  21,  1992.  For  a 
Board  decision  issued  on  or  after  July 
21,  1992,  the  record  that  existed  when 
that  decision  was  made  includes 
relevant  documents  possessed  by  the 
Department  of  Veterans  Affairs  not  later 
than  90  days  before  such  record  was 
transferred  to  the  Board  for  review  in 
reaching  that  decision,  provided  that  the 
documents  could  reasonably  be 
expected  to  be  part  of  the  record. 

(c)  Errors  that  constitute  clear  and 
unmistakable  error.  To  warrant  revision 
of  a  Board  decision  on  the  grounds  of 
clear  and  unmistakable  error,  there  must 
have  been  an  error  in  the  Board's 
adjudication  of  the  appeal  which,  had  it 
not  been  made,  would  have  manifestly 
changed  the  outcome  when  it  was  made. 
If  it  is  not  absolutely  clear  that  a 
different  result  would  have  ensued,  the 
error  complained  of  cannot  be  clear  and 
unmistakable. 

(d)  Examples  of  situations  that  are  not 
clear  and  unmistakable  error. — (1) 
Changed  diagnosis.  A  new  medical 
diagnosis  that  "corrects"  an  earlier 


diagnosis  considered  in  a  Board 
decision. 

(2)  Duty  to  assist.  The  Secretary's 
failure  to  fulfill  the  duty  to  assist. 

(3)  Evaluation  of  evidence.  A 
disagreement  as  to  how  the  facts  were 
weighed  or  evaluated. 

(e)  Change  in  interpretation.  Clear  and 
unmistakable  error  does  not  include  the 
otherwise  correct  application  of  a 
statute  or  regulation  where,  subsequent 
to  the  Board  decision  challenged,  there 
has  been  a  change  in  the  interpretation 
of  the  statute  or  regulation. 

(Authority:  38  U.S.C.  501(a),  7111) 

§20.1404    Rule  1404.  Filing  and  pleading 
requirements;  withdrawal. 

(a)  General.  A  motion  for  revision  of 
a  decision  based  on  clear  and 
unmistakable  error  must  be  in  writing, 
and  must  be  signed  by  the  moving  party 
or  that  party's  representative.  The 
motion  must  include  the  name  of  the 
veteran;  the  name  of  the  moving  party 
if  other  than  the  veteran;  the  applicable 
Department  of  Veterans  Affairs  file 
number;  and  the  date  of  the  Board  of 
Veterans'  Appeals  decision  to  which  the 
motion  relates.  If  the  applicable 
decision  involved  more  than  one  issue 
on  appeal,  the  motion  must  identify  the 
specific  issue,  or  issues,  to  which  the 
motion  pertains.  Motions  which  fail  to 
comply  with  the  requirements  set  forth 
in  this  paragraph  shall  be  dismissed 
without  prejudice  to  refiling  under  this 
subpart. 

(b)  Specific  allegations  required.  The 
motion  must  set  forth  clearly  and 
specifically  the  alleged  clear  and 
unmistakable  error,  or  errors,  of  fact  or 
law  in  the  Board  decision,  the  legal  or 
factual  basis  for  such  allegations,  and 
why  the  result  would  have  been 
manifestly  different  but  for  the  alleged 
error.  Non-specific  allegations  of  failure 
to  follow  regulations  or  failure  to  give 
due  process,  or  any  other  general,  non- 
specific allegations  of  error,  are 
insufficient  to  satisfy  the  requirement  of 
the  previous  sentence.  Motions  which 
fail  to  comply  with  the  requirements  set 
forth  in  this  paragraph  shall  be  denied. 

(c)  Filing.  A  motion  for  revision  of  a 
decision  based  on  clear  and 
unmistakable  error  may  be  filed  at  any 
time.  Such  motions  should  be  filed  at 
the  following  address:  Director, 
Administrative  Service  (014),  Board  of 
Veterans'  Appeals,  810  Vermont 
Avenue.  NW,  Washington,  DC  20420. 

(d)  Requests  not  filed  at  the  Board.  A 
request  for  revision  transmitted  to  the 
Board  by  the  Secretary  pursuant  to  38 
U.S.C.  7111(0  (relating  to  requests  for 
revision  filed  with  thi^  Secretary  other 
than  at  the  Board)  shall  be  treated  as  if 
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§20.1405    Rule 

(a)  Docketing 
Motions  under 
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1405.  Disposition. 

and  assignment. 
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this  title  (relating  to  assignment  of 
proceedings).  V^here  an  appeal  is 


same  underlying  issue  at 


the  time  the  mction  is  received,  the 
motion  and  the  appeal  may  be 
consolidated  under  the  same  docket 
number  and  dii  posed  of  as  part  of  the 
same  proceedir  g.  A  motion  may  not  be 
Member  who 
I  the  decision  that  is  the 
subject  of  the  n  lotion.  If  a  motion  is 
assigned  to  a  panel,  the  decision  will  be 
by  a  majority  vote  of  the  panel 
Members 

(b)  Evidence.  No  new  evidence  will  be 
considered  in  c  onnection  with  the 
disposition  of  tie  motion.  Material 
included  in  thd  record  on  the  basis  of 
Rule  1403(b)(2:  (§  20.1403(b)(2)  of  this 
part)  is  not  con  >idered  new  evidence. 

(c)  Hearing.- "(1)  Availability.  The 
Board  may.  for  good  cause  shown,  grant 
a  request  for  a  I  tearing  for  the  purpose 
of  argument.  N )  testimony  or  other 
evidence  will  be  admitted  in  connection 
with  such  a  heiiring.  The  determination 
as  to  whether  g  aod  cause  has  been 
shown  shall  be  made  by  the  member  or 
panel  to  whom  the  motion  is  assigned. 

(2)  Submission  of  requests.  Requests 
for  such  a  hear  ng  shall  be  submitted  to 
the  following  address:  Director, 
Administrative  Service  (014),  Board  of 
Veterans'  Appeals,  810  Vermont 
Avenue,  NW.  \/ashington.  DC  20420. 

(d)  Decision  \o  be  by  the  Board.  The 
decision  on  a  motion  under  this  subpart 
shall  be  made  by  the  Board.  There  shall 
be  no  referral  of  the  matter  to  any 
adjudicative  or  hearing  official  acting  on 
behalf  of  the  Secretary  for  the  purpose 
of  deciding  thei  motion. 


(e)  Referral  to  ensure  completeness  of 
the  record.  Subject  to  the  provisions  of 
paragraph  (b)  of  this  section,  the  Board 
may  use  the  various  agencies  of  original 
jurisdiction  to  ensure  completeness  of 
the  record  in  connection  with  a  motion 
under  this  subpart. 

(f)  General  Counsel  opinions.  The 
Board  may  secure  opinions  of  the 
General  Counsel  in  connection  with  a 
motion  under  this  subpart.  In  such 
cases,  the  Board  will  notify  the  party 
and  his  or  her  representative,  if  any. 
When  the  opinion  is  received  by  the 
Board,  a  copy  of  the  opinion  will  be 
furnished  to  the  party's  representative 
or,  subject  to  the  limitations  provided  in 
38  U.S.C.  5701(b)(1),  to  the  party  if  there 
is  no  representative.  A  period  of  60  days 
from  the  date  of  mailing  of  a  copy  of  the 
opinion  will  be  allowed  for  response. 
The  date  of  mailing  will  be  presumed  to 
be  the  same  as  the  date  of  the  letter  or 
memorandum  which  accompanies  the 
copy  of  the  opinion  for  purposes  of 
determining  whether  a  response  was 
timely  filed. 

(g)  Decision.  The  decision  of  the 
Board  on  a  motion  will  be  in  writing. 
The  decision  will  include  separately 
stated  findings  of  fact  and  conclusions 
of  law  on  all  material  questions  of  fact 
and  law  presented  on  the  record,  the 
reasons  or  bases  for  those  findings  and 
conclusions,  and  an  order  granting  or 
denying  the  motion. 

(Authority:  38  U.S.C.  501(a).  7104(d).  7111) 

§  20. 1 406    Ruie  1 406.  Effect  of  revision; 
discontinuance  or  reduction  of  benefits. 

(a)  General.  A  decision  of  the  Board 
that  revises  a  prior  Board  decision  on 
the  grounds  of  clear  and  unmistakable 
error  has  the  same  effect  as  if  the 
decision  had  been  made  on  the  date  of 
the  prior  decision. 

(b)  Discontinuance  or  reduction  of 
benefits.  Revision  of  a  prior  Board 
decision  under  this  subpart  that  results 
in  the  discontinuance  or  reduction  of 
benefits  is  subject  to  laws  and 
regulations  governing  the  reduction  or 
discontinuance  of  benefits  by  reason  of 
erroneous  award  based  solely  on 
administrative  error  or  errors  in 
j.udgment. 

(Authority:  38  U.S.C.  7111(b)) 

§  20.1407    Rule  1407.  Motions  by  the 
Board. 

If  the  Board  undertakes,  on  its  own 
motion,  a  review  pursuant  to  this 
subpart,  the  party  to  that  decision  and 
that  party's  representative  (if  any)  will 
be  notified  of  such  motion  and  provided 
an  adequate  summary  thereof  and,  if 
applicable,  outlining  any  proposed 
discontinuance  or  reduction  in  benefits 
that  would  result  from  revision  of  the 


Board's  prior  decision.  They  will  be 
allowed  a  period  of  60  days  to  file  a 
brief  or  argument  in  answer.  The  failure 
of  a  party  to  so  respond  does  not  affect 
the  finality  of  the  Board's  decision  on 
the  motion. 

(Authority:  38  U.S.C.  501(a).  7111) 

§  20.1408    Ruie  1408.  Special  rules  for 
simultaneously  contested  claims. 

In  the  case  of  a  motion  under  this 
subpart  to  revise  a  final  Board  decision 
in  a  simultaneously  contested  claim,  as 
that  term  is  used  in  Rule  3(o)  (§  20.3(o) 
of  this  part),  a  copy  of  such  motion 
shall,  to  the  extent  practicable,  be  sent 
to  all  other  contesting  parties.  Other 
parties  have  a  period  of  30  days  from 
the  date  of  mailing  of  the  copy  of  the 
motion  to  file  a  brief  or  argument  in 
answer.  The  date  of  mailing  of  the  copy 
will  be  presumed  to  be  the  same  as  the 
date  of  the  letter  which  accompanies  the 
copy.  Notices  in  simultaneously 
contested  claims  will  be  forwarded  to 
the  last  address  of  record  of  the  parties 
concerned  and  such  action  will 
constitute  sufficient  evidence  of  notice. 

(Authority:  38  U.S.C.  501(a)) 

§  20.1409    Ruie  1409.  Finality  and  appeal. 

(a)  A  decision  on  a  motion  filed  by  a 
party  or  initiated  by  the  Board  pursuant 
to  this  subpart  will  be  stamped  with  the 
date  of  mailing  on  the  face  of  the 
decision,  and  is  final  on  such  date.  The 
party  and  his  or  her  representative,  if 
any,  will  be  provided  with  copies  of  the 
decision. 

(b)  For  purposes  of  this  section,  a 
dismissal  without  prejudice  under  Rule 
1404(a)  (§20.1404(a)ofthispart)or 
Rule  1404(0  (§  20.1404(f)).  or  a  referral 
under  Rule  1405(e)  is  not  a  final 
decision  of  the  Board. 

(c)  Once  there  is  a  final  decision  on 
a  motion  under  this  subpart  relating  to 
a  prior  Board  decision  on  an  issue,  that 
prior  Board  decision  on  that  issue  is  no 
longer  subject  to  revision  on  the 
grounds  of  clear  and  unmistakable  error. 
Subsequent  motions  relating  to  that 
prior  Board  decision  on  that  issue  shall 
be  dismissed  with  prejudice. 

(d)  Chapter  72  of^title  38,  United 
States  Code  (relating  to  judicial  review), 
applies  with  respect  to  final  decisions 
on  motions  filed  by  a  party  or  initiated 
by  the  Board  pursuant  to  this  subpart. 

(Authority:  38  U.S.C.  501(a);  Pub.  L.  105- 
111) 

§20.1410    Rule  1410.  Stays  pending  court 
action. 

The  Board  will  stay  its  consideration 
of  a  motion  under  this  subpart  upon 
receiving  notice  that  the  Board  decision 
that  is  the  subject  of  the  motion  has 
been  appealed  to  a  court  of  competent 
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jurisdiction  until  the  appealias  been 
concluded  or  the  court  has  issued  an 
order  permitting,  or  directing,  the  Board 
to  proceed  with  the  motion. 

(Authority:  38  U.S.C.  501(a)) 

§20.1411    Rule  1411.  Relationship  to  other 
statutes. 

(a)  The  "benefit  of  the  doubt"  rule  of 
38  U.S.C.  5107(b)  does  not  apply  to  the 
Board's  decision,  on  a  motion  under  this 
subpart,  as  to  whether  there  was  clear 
and  unmistakable  error  in  a  prior  Board 
decision. 

(b)  A  motion  under  this  subpart  is  not 
a  claim  subject  to  reopening  under  38 
U.S.C.  5108  (relating  to  reopening 
claims  on  the  grounds  of  new  and 
material  evidence). 

(c)  A  motion  under  this  subpart  is  not 
an  apphcation  for  benefits  subject  to  any 
duty  associated  with  38  U.S.C.  5103(a) 
(relating  to  applications  for  benefits). 

(d)  A  motion  under  this  subpart  is  not 
a  claim  for  benefits  subject  to  the 
requirements  and  duties  associated  with 
38  U.S.C.  5107(a)  (requiring  "well- 
grounded"  claims  and  imposing  a  duty 
to  assist). 

(Authority:  38  U.S.C.  501(a)) 

(FR  Doc.  99-760  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  8320-01-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Addressing  Requirements  for  Shared 
Mail  Receptacles  on  Rural  and 
Highway  Contract  Delivery  Routes 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Domestic  Mail  Manual  to  clarify 
addressing  requirements  for  customers 
of  rural  or  highway  contract  dehvery 
routes  who  share  mail  receptacles. 
DATES:  This  final  rule  is  effective 
February  11, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Estes,  Operations  Specialist, 
Delivery  Policies  and  Programs,  (202) 
268-3543. 

SUPPLEMENTARY  INFORMATION:  This  rule 
change  clarifies  postal  addressing 
requirements  for  certain  customers  of 
rural  and  highway  contract  delivery 
routes,  when  local  governments 
implement  street  name  and  number 
systems.  Normally  this  occurs  in 
conjunction  with  Emergency  9-1-1 
service  activation. 

Historically,  customers  of  up  to  five 
(5)  separate  households  on  rural  and 
highway  contract  delivery  routes  have 
been  able  to  share  a  mail  receptacle  for 
purposes  of  receiving  carrier  delivery 


service,  with  the  ovraer's  written 
permission.  In  areas  without  street 
names  and  numbers,  a  postal  route  and 
box  niunber  addressing  system  (e.g.,  RR 
1  BOX  250)  is  used.  The  box  address 
reflects  the  receptacle  location  and 
sequence  on  the  delivery  route. 
Therefore,  customers  sharing  the 
receptacle  use  its  particular  address.  If 
a  customer  subsequently  decides  to 
erect  an  individual  receptacle,  that 
receptacle  is  assigned  its  own  route-and- 
box-number  address,  reflecting  its 
particular  location  and  sequence. 

When  locahties  convert  to  street  name 
and  number  systems,  customers  may 
continue  to  share  a  mail  receptacle,  but 
they  still  must  use  the  address  that 
reflects  the  particular  box,  e.g.,  the  street 
name  and  number  of  the  receptacle's 
owTier,  rather  than  the  various  street 
names  and  numbers  now  assigned  to 
their  individual  properties.  This 
addressing  requirement  is  familiar  to 
customers  as  the  "in  care  of  address 
format,  e.g.: 

JOHN  DOE 

C/O  R  SMITH  123  MAIN  ST 
ANYTOWN  USA  00000-0000 
Customers  who  are  entitled  to 
individual  carrier  delivery  but  instead 
share  a  box,  have  always  been  able  to 
erect  individual  receptacles.  There  is  no 
change  in  this  customer  option. 
However,  if  a  street  name  and  number 
system  is  in  place,  the  correct  address 
for  the  individual  receptacle  will  be  the 
street  name  and  number  assigned  to  its 
ouTier's  particular  property. 

These  amendments  are  being 
published  without  a  notice  and 
comment  provision  in  accordance  with 
5  U.S.C.  553(b)(B),  since  no  customers 
are  burdened  by  the  rule  change. 

The  Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations,  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403.  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Revise  part  D041  of  the  Domestic 
Mail  Manual  to  read  as  follows: 

D041    Customer  Mail  Receptacles 


D041.2.0    CURBSIDE  MAILBOXES 


D041.2.8    More  Than  One  Family 

If  more  than  one  family  wishes  to 
share  a  mail  receptacle,  the  following 
standards  apply: 

a.  Route  and  Box  Number  Addressing. 
On  rural  and  highway  contract  routes 
authorized  to  use  a  route  and  box 
numbering  system  (e.g.,  RR  l  BOX  155), 
up  to  five  families  may  share  a  single 
mail  receptacle  and  use  a  common  route 
and  box  designation.  A  written  notice  of 
agreement,  signed  by  the  heads  of  the 
families  or  the  individuals  who  want  to 
join  in  the  use  of  such  box,  must  be  filed 
with  the  postmaste.-  at  the  dehvery 
office. 

b.  Conversion  to  Street  Name  and 
Number  Addressing.  When  street  name 
and  numbering  systems  are  adopted, 
those  addresses  reflect  distinct  customer 
locations  and  sequences.  Rural  and 
highway  contract  route  customers  who 
are  assigned  different  primary  addresses 
(e.g..  123  APPLE  WAY  vs.  136  APPLE 
WAY)  should  erect  individual  mail 
receptacles  in  locations  recommended 
by  their  postmasters  and  begin  using 
their  new  addresses.  Customers  having 
different  primary  addresses,  who  wish 
to  continue  sharing  a  common 
receptacle,  must  use  the  address  of  the 
receptacle's  owner  and  the  "care  or* 
address  format: 

JOHN  DOE 

C/O  ROBERT  SMITH  123  APPLE 

WAY 

Customers  having  a  common  primary 
address  (e.g.,  800  MAIN  ST,  but 
different  secondary  addresses  (e.g.,  APT 
101,  APT  102,  etc.).  may  continue  to 
share  a  common  receptacle  if  single- 
point  delivery  is  authorized  for  the 
primary  address.  Secondary  addresses 
should  still  be  included  in  all 
correspondence. 
•        *        *        •        • 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

(FR  Doc.  99-685  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  21 1-01 16a;  FRL-6214-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Antelope  Valley  Air  Pollution  Control 
District 

AGENCY:  Environmenta'  Protection 
Agency  (EPA). 
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action:  Direct 


final  rule. 


summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implemeitation  Plan.  The 
revisions  cone  }m  the  recission  of  three 
rules  for  the  A  itelope  Valley  Air 
Pollution  Control  District  (AVAPCD). 
The  intended  ( ffect  of  this  action  is  to 
bring  the  AVA  PCD  SIP  up  to  date  in 
accordance  wi  h  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  A  ;t).  EPA  is  finalizing  the 
approval  of  those  recissions  from  the 
Cahfomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SII  s  for  national  primary 
and  secondary  ambient  air  quality 
standards  andjplan  requirements  for 
nonattainmeni  areas. 
DATES:  This  ru  le  is  effective  on  March 
15,  1999  w/ith(  ut  further  notice,  unless 
EPA  receives  a  dverse  comments  by 
February  12.  1399.  If  EPA  receives  such 
comment,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  aublic  that  this  rule  will 
not  take  effect 

ADDRESSES:  W  ritten  comments  must  be 
submitted  to  I  ndrew  Steckel.  Chief, 
Rulemaking  Office  at  the  Region  IX 
office  listed  b(  low.  Copies  of  the  rule 
revisions  and  lPA's  evaluation  report 
are  available  f  )r  public  inspection  at 
EPA's  Region  X  office  during  normal 
business  houn.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  /.gency.  Region  IX,  75 
Hawthorne  street,  San  Francisco,  CA 
94105  I 

Environmental  Protection  Agency.  Air 
Docket  (610  2),  401  "M"  Street,  S.W.. 
Washington,  D.C.  20460 
California  Air  Resources  Board. 
Stationary  5  ource  Division.  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 
Antelope  Valley  Air  Pollution  Control 
District.  43;  01  Division  Street.  Suite 
206,  Lancaster,  CA  93539-4409 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.Sj  Environmental  Protection 
Agency,  Regie  n  IX,  75  Hawthorne 
Street,  San  Frmcisco,  CA  94105, 
Telephone:  (4|l5)  744-1184 
SUPPLEMENTAI|IY  INFORMATION: 

I.  Applicability 

The  rules  bising  approved  for  recission 
from  the  Antalope  Valley  Air  Pollution 
Control  Distritt  (AVAPCD)  portion  of 
the  Califomiai  SIP  include:  Rule  1106, 
Marine  Coatirtg  Operations;  Rule  1142, 
Marine  Tank  Vessel  Operations;  and 


Rule  1148.  Thermally  Enhanced  Oil 
Recovery  Wells.  These  rule  recissions 
were  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  June  23, 
1998. 

II.  Background 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Southeast  Desert  Modified  Air  Quality 
Maintenance  Area  and  the  Los  Angeles- 
South  Coast  Air  Basin  Area.  43  FR  8964. 
40  CFR  81.305.  On  May  26,  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act.  that  the  above  district's 
portion  of  the  California  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549.  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Southeast  Desert  Modified 
Air  Quality  Maintenance  Area  is 
classified  as  Severe-17,  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.  The  Los  Angeles-South  Coast 
Air  Basin  Area  is  classified  as  Extreme 
and  was  also  subject  to  the  RACT  fix-up 
requirements  and  the  May  15, 1991 
deadhne. 

The  Antelope  Valley  Air  Pollution 
Control  District  (AVAPCD)  was  created 


I  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Dericiencies,  and  Deviations.  Clarirication  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 


pursuant  to  California  Health  and  Safety 
Code  (CHSC)  section  40106  and 
assumed  all  air  pollution  control 
responsibilities  of  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  in  the  Antelope  Valley 
region  of  Los  Angeles  County,^  effective 
July  1, 1997.  AVAPCD  is  the  successor 
agency  to  SCAQMD  in  the  Antelope 
Valley  portion  of  the  Southeast  Desert 
Modified  Air  Quality  Maintenance  Area. 
The  AVAPCD  remains  subject  to  the 
RACT  requirements.  The  AVAPCD  has 
rescinded  Rules  1106, 1142,  and  1148 
and  has  submitted  negative  declarations 
to  certify  that  there  are  no  sources 
covered  by  these  rules  within  the 
jurisdiction  of  the  AVAPCD. 

The  State  of  California  submitted 
these  rule  recissions  for  incorporation 
into  its  SIP  on  June  23. 1998.  This 
document  addresses  EPA's  direct-final 
action  for  the  recission  of  AVAPCD  Rule 
1106,  Marine  Coating  Operations;  Rule 
1142,  Marine  Tank  Vessel  Operations; 
and  Rule  1148,  Thermally  Enhanced  Oil 
Recovery  Wells.  AVAPCD  adopted  these 
rule  recissions  on  January  20, 1998. 
These  submitted  rule  recissions  were 
found  to  be  complete  on  August  25. 
1998  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  V  ^  and  is  being  finalized 
for  approval  into  the  SIP. 

Rules  1106  and  1142  establish  limits 
on  volatile  organic  compound  (VOC) 
emissions  produced  by  marine  coating 
operations  and  marine  tank  vessel 
operations,  respectively.  Rule  1148 
establishes  limits  on  VOC  emissions 
produced  by  thermally  enhanced  oil 
recovery  wells.  These  rules  were 
originally  adopted  as  part  of  SCAQMD's 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these  rule 
recissions. 

III.  EPA  Evaluation  arid  Action 

EPA  has  evaluated  all  the  appropriate 
background  and  submittal 
documentation  and  has  determined  that 
the  recission  of  Rules  1106.  1142.  and 
1148  is  approvable.  The  AVAPCD  has 
certified  with  Negative  Declarations  that 
the  sources  regulated  by  these  rules  are 
not  present  in  the  AVAPCD.  Further,  the 


2  The  Antelope  Valley  region  of  Los  Angeles 
County  is  contained  within  the  Federal  area  known 
as  the  Southeast  Desert  ModiHed  Air  Quality 
Management  Area  and  the  region  identified  by  the 
State  of  California  as  the  Mojave  Desert  Air  Basin. 

'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 
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AVAPCD  also  stated  that  they  do  not 
anticipate  these  types  of  sources  in  the 
future. 

The  rule  recissions  are  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  the  recission  of 
AVAPCD  Rule  1106,  Marine  Coating 
Operations;  Rule  1142,  Marine  Tank 
Vessel  Operations;  and  Rule  1148, 
Thermally  Enhanced  Oil  Recovery 
Wells  is  being  approved  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  15,  1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  12,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  15,  1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  natiu^  of  their 


concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  Hexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  tor  informing  and 
advising  any  small  governments  that 
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may  be  significantly  or  uniquely 
impacted  by  tl^e  rule. 

EPA  has  determined  that  the  approval 
action  promulaated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annial  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  ii  the  aggregate,  or  to  the 
private  sector.  jThis  Federal  action 
approves  pre-«cisting  requirements 
under  State  orilocal  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  cosi  s  to  State,  local,  or  tribal 
governments,  pr  to  the  private  sector, 
result  from  thi  s  action. 

G.  Submission  to  Congress  and  the 
Comptroller  G  meral 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rile  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  teport,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  o  the  Comptroller  General 
of  the  United  :  >tates.  EPA  will  submit  a 
report  contain  mg  this  rule  and  other 
required  infomation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  tofpublication  of  the  rule  in 
the  Federal  Rteister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  f<Y  Judicial  Review 

Under  sectifcn  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  milst  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  15, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administmtor  of  this  final  rule  does 
not  affect  the  inality  of  this  rule  for  the 
purposes  of  ji  dicial  review  nor  does  it 
extend  the  tin  le  within  which  a  petition 
for  judicial  re  /iew  may  be  filed,  and 
shall  not  post  jone  the  effectiveness  of 
such  rule  or  a  :tion.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  re(  uirements.  (See  section 
307(b)(2).) 

List  of  Subjec  ts  in  40  CFR  Part  52 

Environme  ital  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovemm  jntal  relations.  Ozone, 
Reporting  an(  recordkeeping 
requirements  Volatile  organic 
compounds 

Note:  Incorp  iration  by  reference  of  the 
State  Implemei  itation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Re|  ister  on  July  1, 1982. 


Dated:  December  17, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  pari  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  at  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(127)(vii)(E), 
(187)(i)(C)(5).  and  (215)(i)(A)(5)  to  read 
as  follows: 

§  52.220    Identification  of  plan. 

»        *        *        *        * 

(c)*  *  * 

(127)  •    *   * 

(vii)*   *   * 

(E)  Previously  approved  on  October 
19.  1984  and  now  deleted  without 
replacement  for  implementation  in  the 
Antelope  Valley  Air  Pollution  Control 
District  Rule  1148. 
***** 

(187)*    *    * 

(i)*   *   * 

(O*   *   * 

(3)  Previously  approved  on  December 
13,  1994  and  now  deleted  writhout 
replacement  for  implementation  in  the 
Antelope  Valley  Air  Pollution  Control 
District  Rule  1142. 
***** 

(215) *   *   * 

(i)  *   *   * 

(A)  *   *   * 

(6)  Previously  approved  on  July  14. 
1995  and  now  deleted  without 
replacement  for  implementation  in  the 
Antelope  Valley  Air  Pollution  Control 
District  Rule  1106. 


|FR  Doc.  99-15  Filed  1-12-99;  8:45  am] 
BILLING  CODE  6560-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-6217-7] 

Utah:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  Utah  has  applied  for  Final 
authorization  of  the  revisions 


(Addendums  7  and  8)  to  its  hazardous 
waste  program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
EPA  has  reviewed  Utah's  Department  of 
Environmental  Quality  applications  and 
determined  that  its  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
Final  authorization.  Unless  adverse 
written  comments  are  received  during 
the  review  and  comment  period.  EPA's 
decision  to  authorize  Utah's  hazardous 
waste  program  revisions  will  take  effect 
as  provided  below. 

DATES:  This  Final  authorization  for  Utah 
will  become  effective  on  March  15, 
1999,  if  EPA  receives  no  adverse 
comment.  Should  EPA  receive  such 
comments.  EPA  will  withdraw  this  rule 
before  its  effective  date  by  publishing  a 
notice  of  withdrawal  in  the  FR.  Any 
comments  on  Utah's  program  revision 
application  must  be  filed  by  February 
12. 1999. 

ADDRESSES:  Send  uritten  comments  to 
Kris  Shurr.  8P-HW.  U.S.  EPA.  Region 
VIII,  999  18th  Street.  Suite  500.  Denver. 
Colorado  80202-2466.  phone  number: 
(303)  312-6139.  Copies  of  the  Utah 
program  revision  applications  and  the 
materials  which  EPA  used  in  evaluating 
the  revisions  are  available  for  inspection 
and  copying  at  the  following  locations: 
EPA  Region  VIII  Library,  from  Noon  to 
4:00  p.m..  999  18th  Street.  Suite  500. 
Denver.  Colorado  80202-2466.  contact: 
Environmental  Information  Service 
Center  (EISC).  phone  number:  (303) 
312-6312;  or  Utah  Department  of 
Environmental  Quality  (UDEQ).  fi'om 
8:00  a.m.  to  5:00  p.m..  288  North  1460 
West,  Sah  Lake  City,  Utah  84114^880, 
contact:  Susan  Toronto,  phone  number: 
(801) 538-6776. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr,  8P-H\V,  U.S.  EPA,  Region  VIII, 
999  18th  Street,  Suite  500,  Denver, 
Colorado  80202-2466,  phone  number: 
(303)  312-6139. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

States  with  Final  Authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
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revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273.  and  279. 

B.  Utah 

Utah  initially  received  Final 
Authorization  on  October  10, 1984, 
effective  October  24,  1984  (49  FR  39683) 
to  implement  its  base  hazardous  waste 
management  program.  Utah  received 
authorization  for  revisions  to  its 
program  on  February  21. 1989.  effective 
March  7.  1989  (  54  FR  7417);  May  23. 

1991  (56  FR  23648)  and  August  6,  1991 
(56  FR  37291,  both  effective  July  22, 
1991;  May  15. 1992.  effective  July  14. 

1992  (57  FR  20770);  February  12.  1993 
(58  FR  8232)  and  May  5,  1993  (58  FR 
26689),  both  effective  April  13.  1993; 
October  14.  1994,  effective  December 
13,  1994  (59  FR  52084);  and  May  20, 
1997  (62  FR  27501),  effective  July  21, 
1997. 


On  July  1,  1998  (Addendum  7)  and 
August  5, 1998  (Addendum  8),  Utah 
submitted  final  complete  program 
revision  applications,  seeking 
authorization  of  its  program 
modifications  in  accordance  writh  40 
CFR  271.21.  EPA  reviewed  Utah's 
applications  and  now  makes  an 
immediate  final  decision,  subject  to 
receipt  of  adverse  written  comment,  that 
Utah's  hazardous  waste  program 
modifications,  adopted  between 
December  9.  1993,  and  January  11, 1996. 
satisfy  all  of  the  requirements  necessary 
to  qualify  them  for  Final  Authorization. 
Consequently.  EPA  intends  to  grant 
Utah  Final  Authorization  for  the 
program  modifications  contained  in  the 
revision  applications  designated  as 
Addendums  7  and  8. 

The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  until  February  12, 1999.  Copies 
of  Utah's  applications  for  program 


revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

If  EPA  does  not  receive  adverse 
written  comment  pertaining  to  Utah's 
program  revisions  by  the  end  of  the 
comment  period,  the  authorization  of 
Utah's  revisions  will  become  effective 
60  days  from  the  date  this  document  is 
published.  If  the  Agency  receives  an 
adverse  comment,  it  will  publish  a 
notice  withdrawing  this  Immediate 
Final  Rule  before  its  effective  date.  EPA 
will  then  address  the  comments  in  a 
later  Final  Rule  based  on  the  companion 
document  appearing  in  the  "Proposed 
Rules"  section  of  today's  FR.  EPA  may 
not  provide  additional  opportunity  for 
comment.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

Today,  Utah  is  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  between  May 
20,  1992  and  May  11,  1995: 


Federal  citation 


State  analog  ^ 


Used  Oil  Filter  Exclusion  (HSWA)  [57  FR 
21524,  05/20/92)  (Checklist  104). 

Used  Oil  Filter  Exclusion;  Technical  Cor- 
rections (HSWA)  [57  FR  29220.  07/01/ 
92)  (Checklist  107). 

Toxicity  Characteristics  Revisions;  Tech- 
nical Corrections  (HSWA)  [57  FR  30657. 
07/10/92]  (Checklist  108). 

Land  Disposal  Restrictions  for  Newly  Listed 
Wastes  and  Hazardous  Debris  (HSWA) 
[57  FR  37914.  08/18/92]  (Checklist  109). 

Coke  By-Products  Listing  (HSWA)  [57  FR 
37284,  08/18/92]  (Checklist  110). 

Burning  of  Hazardous  Wastes  in  Boilers 
and  Industhal  Furnaces;  Technical 
Amendment  III  (HSWA/Non-HSWA)  [57 
FR  38558,  08/25/92]  (Checklist  111). 

Recycled  Used  Oil  Management  Standards 
(HSWA/Non-HSWA)  [57  FR  41566,  09/ 
10/92]  (Checklist  112). 


Consolidated  Liability  Requirements  (Non- 
HSWA)  [53  FR  33938.  06/29/95;  56  FR 
30200.  07/01/91;  57  FR  42832.  09/16/ 
92]  (Checklist  113). 

Burning  of  Hazardous  Wastes  in  Boilers 
and  Industhal  Furnaces;  Technical 
Amendment  IV  (HSWA/Non-HSWA)  [57 
FR  44999.  09/30/92]  (Checklist  114). 

Chlorinated  Toluene  Production  Waste 
Listing  (HSWA)  [57  FR  47376,  10/15/92] 
(Checklist  115). 


R315-2-4{b)(14);  R315-2-4(b)(14)(i)-(iv)  

R315-2-4(b)(14)  

R315-2-4(b)(6)(ii);  R315-2-4(b)(9);  R315-7-21.2(d)(1) 


R315-1-1(b):  R315-2-3(a)(2)(iii);  R315-2-3(c)(2)(ii)(C)(1)&(2):  R315-2-3(e); 
R315-2-3(e)(1)&(2):  R315-5-10;  R315-^7:  R315-^-8:  R315-8-20;  R315-7-14- 
R315-7-15;  R315-7-18.9(h);  R315-7-29;  R315-13-1:  R315-3^(p);  R315-3- 
5(b)(2);  R315-3-15(d);  R315-50-16;  R3 15-3-3 1(b)(6). 

R315-2-4(a)(10);  R315-2-10(f);  R315-50-9 

R315-1-1(b):  R315-2-17(b);  R315-2-2(e)(2)(iv);  R315-8-1(e)(9);  R315-7- 
8.1(c)(3);  R315-14-7. 


R315-1-1(b);  R315-2-3(a)(2)(v);  R31&-2-3(a)(2)(v)(A)&(B);  R315-2-5;  R315-2-6; 
R315-14-4;  R31&-14-7;  R315-15-1.1;  1.1(a)-(b)(2)(iii);  R315-1&-1. 1(b)(3)- 
1.1(i);  R315-15-1.2(a);  R315-15-1.2.  Table  1;  R315-15-1.3(a)-(c)(2)(iii);  R315- 
15-2.1(a)-(b)(5);  R315-15-2.2(a)&(b):  R315-15-2.3;  R315-15-2.3(a)-(d)(4); 
R315-15-2.4;  R315-15-2.4(a)-(c);  R315-15-2.5;  R315-15-2.5(a)-(c)(3);  R315- 
15-3.1(a)-(b)(2);  R315-15-<}.3(a)&(b);  R31&-15-^.1(a)-(d)(5):  R3 15- 15-4. 2(a)- 
(b)(2)(vii);  R315-15-4.4(a)-(c)(5);  R315-15-4.5(a)-(d);  R31S-15^.6;  R315-15- 
4.6(a)-(0(4);  R315-15-^.7(a)-(d);  R315-15-4.8;  R315-15-5.1(a)-(b)(5):  R315- 
15-5.2(a)-{b)(2)(vi):  R315-15-5.3(a)-(b)(6)(ix)(G);  R315-15-5.4(a)-(c)(2);  R315- 
15-5.5;  R315-15-5.5(a)-(h)(2)(ii);  R315-15-5.6;  R315-15-5.6(a)-(b)(3);  R315- 
15-5.7(a)-(c);  R315-15-5.8(a)-(b);  R315-15-5.9;  R315-1&-10;  R31 5-1  &-6. 1(a)- 
(c);  R315-15-6.2(a)-(b)(2);  R315-15-6.3(a)-{b)(2)(vi);  R315-15-€.4(a)-(d); 
R315-15-6.5;  R315-15-6.5(a)-(g)(4);  R315-15-6.6(a)&(b);  R315-15-€.7(a)&(b); 
R315-15-6.8;  R315-15-7.1(a)-(c)(4);  R315-15-7.2;  R31S-15-7.2(a)&(b);  R315- 
15-7.3(a)&(b);  R315-15-7.4(a)-(b)(2)(v);  R315-15-7.5(a)-(c);  R315-15- 
7.6(a)&(b);  R31&-15-8.1:  R315-15-8.2(a)&(b);  R315-15-8.3. 

R315-8-8;  R315-7-15  

R315-14-7  

R315-2-10(f);  R315-50-9  


Effective 
date^ 


12/30/93 
12/30/93 

07/30^3 

07/30/93 

07/30/93 
07/30/93 

02/10/94 


07/30/93 


07/30/93 


07/30/93 
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Fee  eral  citation 


Soil 


th:5 


Hazardous 

Variance  (HSV\(A) 

92]  (Checklist 
Reissuance  of 

From"   Rules 

FR  7628,  03/01/92 

92;  57  FR492i8] 
Toxicity  Character 

23062.06/01/9?) 
Liquids  in  Landfijls 

92]  (Checklist 


Case-By-Case    Capacity 
(57  FR  47772.  10/20/ 
116). 

"Mixture"  and  "Derived- 
HSWA/   Non-HSWA)    [57 
57  FR  23062.  06/01/ 
(Checklist  117A). 
istic  Amendment  [57  FR 
(Checklist  117B). 
[57  FR  54452,   11/18/ 
18). 


Toxicity  Characte  rist 

rection  (HSWA 

(Checklist  119) 
Wood  Preserving 

Technical 

HSWA)  [57  FR 

list  120) 
Corrective  Actior 

Temporary 

02/16/93]  (Che^l 
Recycled   Used 

ards;  Technic4l 

rections 

26420.  05/03/9pl 


Management  Units  and 
,  (HSWA)  [58  FR  8658, 
ist  121). 
Oil   Management   Stand- 
Amendments  and  Cor- 
(H$WA/Non-HSWA)    [58    FR 
(Checklist  122). 


ic  Revision;  TCLP  Cor- 
[57  FR  55114.  11/24/92] 


Revisions  to  Listings  and 
uirements  (HSWA/Non- 
61492,  12/24/92]  (Check- 


Land  Disposal  Ri  (strictions;  Renewal  of  the 
Hazardous  Wsste  Debris  Case-By-Case 
Capacity  Varance  (HSWA)  [58  FR 
28506,  05/14/93]  (Checklist  123). 

Land  Disposal  Ri  istnctions  tor  Ignitable  and 
Corrosive  Cha  ractenstic  Wastes  Whose 
Treatment  Standards  Were  Vacated 
(HSWA)  [58  FR  29860,  05/24/93) 
(Checklist  124]. 

Boilers  and  Indi  strial  Furnaces;  Changes 
(or  Consistenc '  with  New  Air  Regulations 
(HSWA/Non-H  3WA)  [58  FR  38816,  07/ 
20/93]  (Checklst  125) 

Testing  and  Moiitoring  Activities  (HSWA/ 
Non-HSWA)  [i8  FR  46040,  08/31/93;  59 
FR  47080,  09/19/94]  (Checklist  126) 

Boilers  and  Industrial  Furnaces;  Adminis- 
trative Stay  and  Interim  Standards  for 
Bevill  Residues  (HSWA)  [58  FR  59598, 
11/09/93]  (Checklist  127). 

Wastes  From  tlie  Use  of  Chlorophenolic 
Formulations  iii  Wood  Surface  Protection 
(Non-HSWA)  [59  FR  458,  01/04/94] 
(Checklist  128 

Revision  of  Conditional  Exemption  for 
Small  Scale  Treatability  Studies  (Non 
HSWA)  [59  Ff  8362,  02/18/94)  (Check- 
list 129). 

Recycled  Used  Oil  Management  Stand- 
ards; Technicil  Amendments  and  Cor- 
rections II  (H  3WA/Non-HSWA)  [59  FR 
10050,  03/04/(14]  (Checklist  130) 

Recordkeeping  Instructions;  Technical 
Amendment  (llon-HSWA)  [59  FR  13891, 
03/24/94]  (Checklist  131) 

Wood  Surface  Rrotection;  Correction  (Non- 
HSWA)  [59  Ffll  28484,  06/02/94]  (Check- 
list 132).       ; 

Letter  of  Credit  iRevision  (Non-HSWA)  [59 
FR  29958,  06il0/94]  (Checklist  133). 


State  analog ' 


R315-13-1 


R315-2-3(a)-(d)(2) 


R315-2-3(a)(2)(ii) 


R315-8-2.4;  R3 15-^  14. 8(a) (2);  R31 5-8-1 4.8(b);  R3 15-8-1 4. 8(d)(1)(ii);  R315-8- 
14.8(e)-(f)(2);  R315-8-14.10(b)&(c);  R315-7-9.4;  R31 5-7-21. 7(a)(2);  R315-7- 
21.7(b);  R31 5-7-21. 7(c)(1)(ii);  R315-7-21.7(f)-(g)(2);  R31 5-7-21. 9(b)&(c). 

R315-50-7  


R315-2-10(e);  R315-8-19;  R315-7-28 


R31&-1-1(b);  R315-8-1.2;  R315-8-6.12(b);  R315-8-21;  R31 5-7-8. 1(b);  R315-13- 
1;  R315-1-1{d);  R315-3-15(d). 

R31&-2-4(b)(13)&(14);  R315-2-5;  R315-8-1(e)(9);  R31 5-7-8.1  (c)(3);  R315-1- 
1(b);  R315-15-1. 1(b)(2);  R315-15-1.1(b)(2)(ii)&(iii);  R315-15-1.1(c)-(e)(4); 
R315-15-1.1(i);  R315-15-1.2.  Table  1,  note  3;  R315-15-1.3(c)(3);  R315-15- 
2  2(a);  R315-15-2.3;  R315-15-2.4;  R315-15-2.4(a)-(c);  R315-15-4.1  (a)(4); 
R315-15-4.1(d)(4);  R315-15-^.3(a)-(b)(1);  R315-15-4.4(b);  R31&-15-4.6; 
R315-15-4.6(d)(1)(ii)&(iii);  R31&-15-5.2(a);  R315-15-5.3(b)(6)(viii)(C);  R315-15- 
15-5.5;  R315-15-5.5(a);  R315-15-5.5  (c)(1)(ii)&(iii);  R31 5-1 5-6. 1(b)(1);  R315- 
15-6.3(a);  R315-15-6.5;  R31&-15-7.1(a);  R315-15-7.3(a);  R315-15-7.4(a); 
R315-15-7.5(a). 

R315-13-1   


R31 5-8-1  (e)(7);  R31 5-7-8. 1(c)(7);  R315-13-1;  R315-50-16 


R315-1-2;  R315-14-7 


R315-1-2;  R315-2-16;  R315-2-9(e);  R315-2-9(g);  R315-50;  R315-50-7;  R315- 
50-8;  R315-8-10;  R315-8-14.8(c);  R315-7-17;  R3 15-7-2 1.7(d);  R315-13-1; 
R315-1-2(a);  R31 5-3-6.5(0(1  )(iii)&(iv);  R315-3-20(b)(2)(i)(C)&(D):  R315-3-37. 

R315-14-7  


R315-1-2(a);  R315-50-10 


R315-2-4(e)(2)(i)&(il); 
(5). 


R31S-2-4(e)(3);  R315-2-4(e)(3)(i)-(iii)(E):  R31&-2-4(f)(3)- 


R315-1-1(b):  R315-15-1.1(b)(1)(ii);  R315-15-1.1(b)(2)(iii);  R31 5-1  &-1. 1(g);  R31&- 
1&-1.1(g)  (1)-(6);  R315-15-2.1(b)(2)(i)-(ii)(E);  R31 5-15-4.2(0;  R31 5-1 5-4.5(0; 
R315-1&-4.7(a)(5)(i)&(ii);  R315-15-4.7(b)(5)(i)&(ii);  R31 5-1 5-5.4(0;  R315-15- 
6.4(0. 

R315-50-2  

R315-1-2(a)  

R315-&-8  


Effective 
date^ 


07/30/93 
07/30/93 

07/30/93 
07/30/93 

07/30/93 

07/30/93 

07/30/93 
02/10/94 


11/15/94 
11/15/94 

11/15/94 

11/15/94 
11/15/94 

11/15/94 

11/15/94 

09/01/94 

11/15/94 
02/15/96 
02/15/96 
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Federal  citation 


Correction  of  Beryllium  Powder  (P015)  List- 
ing (Non-HSWA)  [59  FR  31551.  06/20/ 
94]  (Checklist  134). 

Recovered  Oil  Exclusion  (Non-HSWA)  [59 
FR  38536.  07/28/94]  (Checklist  135). 

Renx>val  of  the  Conditional  Exemption  for 
Certain  Slag  Residues  (HSWA)  [59  FR 
43496,  08/24/94]  (Checklist  136). 

Universal  Treatment  Standards  and  Treat- 
nr>ent  Standards  for  Organic  Toxicity 
Characteristic  Wastes  and  Newly  Listed 
Wastes  (HSWA/Non-HSWA)  [59  FR 
47982,  09/19/94;  60  FR  242,  01/03/95) 
(Checklist  137). 

Testing  and  Monitoring  Activities  Amend- 
ment I  (Non-HSWA)  [60  FR  3089,  01/13/ 
95]  (Checklist  139). 

Cartjamate  Production  Identification  and 
Listing  of  Hazardous  Waste  (HSWA)  [60 
FR  7824,  02/09/95;  60  FR  25619,  05/12/ 
95]  (Checklist  140). 

Testing  and  Monitoring  Activities  Amend- 
ment II  (Non-HSWA)  [60  FR  17001,  04/ 
04/95]  (Checklist  141). 

Universal  Waste  Rule  (Non-HSWA)  (60  FR 
25492,  05/11/95]  (Checklist  142A-E). 


State  analog  ^ 


R31 5-2-1 1(e);  R31 5-50-10;  R315-13-1 


R315-2-3(c)(2)(ii)(B):  R3l5-2-4(a)(12);  R315-2-6;  R315-14-7 


R315-14-2;  R315-13-1 


R315-2-18;   R31&-2-19;   R31 5-2-20;   R31 5-2-21;   R315-2-2(e)(1)(iii);   R315-8- 
1(e)(7);  R315-7-8.1(c)(7):  R315-14-2;  R315-14-7;  R315-13-1. 


R315-1-2(a) 


R31 5-2-3(a)(2)(iv)(EHG);    R31 5-2-3(c)(2)(ii) 
R31 5-2-11  (f);  R31 5-50-9;  R31 5-50-10. 


(D);   R31 5-2-1 0(f);   R31 5-2-1 1(e); 


R31 5-1 -2(a) 


R315-2-5;  R315-2-6;  R315-2-17;  R31&-2-17  (b);  R315-2-25;  R315-2-25(a)-(c)- 
R315-3-3(n)  (8);  R315-3-n3(n)(8)(iHiii):  R315-7-6.1(c)(12);  R315-7- 
8.1(c)(12)(iHiii);  R31 5-8-1  (e)(10);  R31 5-8-1  (e)(10)(iHiii);  R315-13-1;  R315- 
14-6;  R315-16. 


'  Utah  Hazardous  Waste  Management  Rules  and  Regulations,  revised  Fetwuary  20, 1998. 


Effective 
date' 


02/15/96 

02/15/96 
02/15/96 

01/05/95 


02/15/96 


02/15/96 
07/15/97 


02/15/96 
02/15/96 


EPA  considers  Utah's  listing  of  all 
P999  and  some  F999  wastes 
(specifically:  nerve,  military,  and 
chemical  agents)  as  more  stringent  than 
the  Federal  rule.  To  the  extent  that 
unused  chemical  agents,  as  produced, 
exhibit  a  hazardous  waste  reactivity 
characteristic,  they  are  considered 
hazardous  waste  and.  thus,  are  regulated 
under  Federal  rule.  Utah's  listing  of 
these  wastes  enhances  the  degree  of 
regulatory  control  regarding  these 
wastes.  EPA  also  considers  Utah's  rule 
as  broader-in-scope  than  the  federal  rule 
for  those  F999  process  wastes  which  do 
not  exhibit  a  characteristic  for 
hazardous  waste  and  would  not  be 
regulated  under  Federal  rule.  Utah  is 
also  more  stringent  at  the  following 
provisions:  R3 15-1 5-1. 3(c);  R315-15- 
2.1(a)(1)  &  (4);  R3 15-1 5-2. 3(d);  R315- 
15-2.4(a),  (d)  &  (e);  R3 15-1 5-3. 1(b); 
R315-15-3.2(b)(3)  &  (b)(3)(i-iv):  R315- 
15-4.4(c);  R315-15-4.6(d)(l)(iii);  R315- 
15-4.6(f);  R315-15-4.7(e);  R315-15- 
5.1(a);  R315-15-5.3(b)(6)(iv)(B);  R315- 
15-5.5(c)(l)(iii);  R3 15-1 5-5. 5(g):  R315- 
15-5.8(a)(2)(iii);  R315-15-5.8(b);  R315- 
15-6.5(c)(l)(iii);  R315-15-6.5(g);  R315- 
15-9.1(c);  R315-15-11;  and  R315-15- 
13.5(d).  In  addition,  Utah  is  broader-in- 
scope  at  the  following  provisions:  R315- 
2-10;  R315-15-10  through  15;  and 
R315-16-l.l(a). 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 


on  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  other 
provisions  on  October  24,  1984.  the 
effective  date  of  Utah's  Final 
Authorization  for  the  RCRA  base 
program. 

Indian  Reservations 

These  program  revisions  do  not 
extend  to  "Indian  Country"  as  defined 
in  18  U.S.C.  1151.  including  lands 
within  the  exterior  boundaries  of  the 
following  Indian  reservations  located 
within  or  abutting  the  State  of  Utah: 

1.  Goshute  Indian  Reservation 

2.  Navajo  Indian  Reservation 

3.  Northwestern  Band  of  Shoshoni 
Nation  of  Utah  (Washakie)  Indian 
Reservation 

4.  Paiute  Indian  Tribe  of  Utah  Indian 
Reservation 

5.  Skull  Valley  Band  of  Goshute  Indians 
of  Utah  Indian  Reservation 

6.  Uintah  and  Ouray  Indian  Reservation 

7.  Ute  Mountain  Indian  Reservation 
The  Agency  is  cognizant  that  the  State 

of  Utah  and  the  United  States 
Government  differ  as  to  the  exact 
geographical  extent  of  Indian  Country 


within  the  Uintah  and  Ouray  Indian 
Reservation  and  are  currently  litigating 
this  question  in  Federal  Court.  Until 
that  litigation  is  completed  and  this 
question  is  resolved,  the  Agency  will 
enter  into  discussions  with  the  Ute 
Indian  Tribe  of  the  Uintah  and  Ouray 
Indian  Reservation  and  the  State  of  Utah 
to  determine  the  best  interim  approach 
to  managing  this  program  in  the 
disputed  area.  The  Agency  will  notify 
the  public  of  the  outcome  of  these 
discussions. 

In  excluding  Indian  Country  fit)m  the 
scope  of  this  program  revision,  EPA  is 
not  making  a  determination  that  the 
State  either  has  adequate  jurisdiction  or 
lacks  jurisdiction  over  sources  in  Indian 
Country.  Should  the  State  of  Utah 
choose  to  seek  program  authorization 
within  Indian  Country,  it  may  do  so 
without  prejudice.  Before  EPA  would 
approve  the  State's  program  for  any 
portion  of  Indian  Country,  EPA  would 
have  to  be  satisfied  that  the  State  has 
authority,  either  pursuant  to  expficit 
Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law.  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval  and  that  such 
approval  would  constitute  sound 
administrative  practice. 
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C.  Decision 

I  conclude  that 


revisK  m 


e;tac 
E'A] 


o 


program ^ 

of  the  statutory 
requirements 
Accordingly. . 
Authorization 
Waste  Program 
responsibility 
storage,  and  di. 
borders (excep 
for  carrying  ou 
program  descr' 
program  appli 
limitations  of 
primary  en' 
although  EPA 
conduct  inspecjt 
of  RCRA  and 
actions,  inclu 
actions  that 
actions,  under 
7003  of  RCRA. 


Utah's  applications  for 
authorization  meet  all 
and  regulatory 
blished  by  RCRA. 
grants  Utah  Final 
operate  its  Hazardous 
as  revised.  Utah  now  has 
r  permitting  treatment, 
posal  facilities  within  its 
in  Indian  Country)  and 
the  aspects  of  the  RCRA 
described  in  its  revised 
ications,  subject  to  the 
I  iSVVA.  Utah  also  has 
fore  jment  responsibilities, 
letains  the  authority  to 
ions  under  section  3007 
take  enforcement 
^,  but  not  limited  to, 
be  in  addition  to  State 
sections  3008,  3013,  and 


t( 

d  ng, 
mjy 


D.  Codificatior 


EPA  uses 
codification 
Utah's  progran 
reference  of 
statutes  and 
enforce  under 
7003  of  RCRA. 
amendment  of 
TT,  until  a  lat 


40|CFR  part  272  for 
ofkhe  decision  to  authorize 
and  for  incorporation  by 

provisions  of  its 
ulations  that  EPA  will 
sections  3008.  3013,  and 
EPA  reserves 
40  CFR  part  272.  subpart 
date. 


those 
re> 


agenci  3S 


Unfunded 

Title  II  of  th( 
Reform  Act  of 
Law  104-4 
Federal 
certain  regulat 
local,  and  trib4l 
private  sector. 
205  of  UMRA, 
prepare  a 
and  regulatory 
proposed  and 
mandates,  as 
may  result  in 
local,  and  tri 


bil 
aggregate,  or  tci 
$100  million  dr 

EPA  has 
and  205 
today's  action 
contain  a 
result  in  annu^ 
million  or 
tribal 

the  private 
and/or  tribal 
under  the  Uta> 
action  does 
obligations  on 
EPA's  approv?  1 
generally  may 
compliance 
Further,  as  it 


governments 


in  Part  272 


Cet 
exr 


Mandates  Reform  Act 

Unfunded  Mandates 
1995  (UMRA),  Public 
establishes  requirements  for 
to  assess  the  effects  of 
)ry  actions  on  State, 

governments  and  the 
Under  sections  202  and 
EPA  generally  must 
written  statement  of  economic 
alternatives  analyses  for 
inal  rules  with  Federal 
fined  by  UMRA,  that 
penditures  to  State, 
governments,  in  the 
the  private  sector,  of 
more  in  any  one  year, 
determined  that  section  202 
requiiements  do  not  apply  to 
secause  this  rule  does  not 
Fedqral  mandate  that  may 

expenditures  of  $100 
mo<e  for  State,  local,  and/or 
in  the  aggregate,  or 
sedtor.  Costs  to  State,  local 
gDvemments  already  exist 
program,  and  today's 
impose  any  additional 
regulated  entities.  In  fact, 
of  State  programs 
reduce,  not  increase, 
for  the  private  sector. 
i  pplies  to  the  State,  this 


cc  sts 


action  does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  voluntary  federal 
program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and.  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  Final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  EPA's 
authorization  does  not  impose  any 
significant  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  these  small  entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  FR.  This  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 
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Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O.  12866 
and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  prior  consultation  and 
communications  the  agency  has  had 
with  representatives  of  tribal 
governments  and  a  statement  supporting 
the  need  to  issue  the  regulation.  In 
addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities. 

This  rule  is  not  subject  to  E.O.  13084 
because  it  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Utah  is  not 
authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
Country.  This  action  has  no  effect  on  the 
hazardous  waste  program  that  EPA 
implements  in  Indian  Country  within 
the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 


must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  Final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C.  6912(a),  6926,  6974(b). 
Kerrigan  G.  Clough, 

Acting  Regional  Administrator,  Region  8. 
|FR  Doc.  99-667  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  6660-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 
[FCC83-«8] 

Meeting  Procedures 

agency:  Federal  Communications 

Commission 

action:  Final  rule. 

SUMMARY:  This  document  revises  the 
Federal  Communications  Commission 
procedural  rules  pertaining  to  meeting 


procedures.  The  seven  days  notice 
requirement,  generally  applicable  to 
Commission  meetings,  applied  also  to 
meetings  whose  only  order  of  business 
was  to  decide  whether  to  call  a  future 
meeting  with  shorter  notice.  In 
accordance  with  the  Sunshine  Act.  the 
Commission  exempted  those  kinds  of 
meetings  from  the  seven  days  notice 
requirement.  The  rule  provision 
delineating  the  procedure  to  be  followed 
in  announcing  meetings  on  short  notice 
is  also  revised  to  eliminate  any 
inconsistency  in  the  text  of  the  rules. 
EFFECTIVE  DATE:  January  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Viert,  Office  of  General  Counsel 
Federal  Communications  Commission, 
Washington,  D.C.  (202)  418-1725. 
SUPPLEMENTARY  INFORMATION:  In  1983 
the  Federal  Communications 
Commission  revised  its  procedural  rules 
pertaining  to  meeting  procedures 
governed  by  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  §  552b.  See 
Amendment  of  Section  0.601(b)  and 
Section  0.605(e)  of  the  Commission's 
Rules  and  Regulations,  93  FCC  2d  565 
(1983).  This  Commission  action 
amending  Part  0  of  the  Commission's 
rules  was  inadvertently  not  published  in 
the  Federal  Register.  This  omission  is 
corrected  by  the  attached  rule  change 
that  will  become  effective  immediately 
upon  publication. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions, 
(Government  agencies). 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155,  225,  unless 
otherwise  noted. 

2.  The  first  sentence  of  §  0.601(b)  is 
revised  to  read  as  follows: 

$0,601    Definitions. 

•        •        *         •        * 

(b)  The  term  meeting  means  the 
deliberations  among  a  quorum  of  the 
Commission,  a  Board  of  Commissioners, 
or  a  quorum  of  a  committee  of 
Commissioners,  where  such 
deliberations  determme  or  result  in  the 
joint  conduct  or  disposition  of  official 
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agency  business,  except  that  the  term 
does  not  include  dehberations  to  decide 
whether  to  amtounce  a  meeting  with 
less  than  severt  days  notice,  or  whether 
a  meeting  should  be  open  or  closed. 


3.  The  last 
revised  to  rea< 


intence  of  §  0.605(e)  is 
as  follows: 


§  0.605    Procedures  for  announcing 
nwetings. 


(e) 


In 


addition  to  other 
information,  tie  announcement  will 
contain  the  vote  of  each  member  of  the 
agency  who  participated  in  the  decision 
to  give  less  than  seven  days  notice,  and 
the  particular  i  «ason  for  that  decision. 


(FR  Doc.  99-688  Filed  1-12-99;  8:45  am] 

M.UNG  CODE  6713 -01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amendment  1-297] 

Organization  and  Deiegation  of  Powers 
and  Duties;  Delegations  to  the 
Maritime  Adniinistrator 

agency:  Offici  of  the  Secretary,  DOT. 
action:  Final  |ule. 

summary:  The^  Secretary  of 
Transportatioi  (Secretary)  is  delegating 
his  authority  inder  sections  3602,  3603, 
and  3605  of  Ptblic  Law  105-261  and 
under  sectioni  427  and  428  of  Public 
Law  105-383  to  the  Maritime 
Administratoij.  These  sections  authorize 
the  Secretary  to  convey  certain  of  the 
Maritime  Adrtinistration's  National 
Defense  Reserji/e  Fleet  (NDRF)  vessels 
and  equipment  to  designated  parties,  or 
to  parties  selected  under  competitive 
procedures,  a$  specified  in  the 
applicable  sedtion.  The  delegation 
should  be  made  to  the  Maritime 
Administrator  because  the  Maritime 
Administration  has  the  interest, 
requisite  expeirtise,  capability  and 
responsibility!  to  dispose  of  merchant- 
type  and  similar  vessels  over  1 ,500  gross 
tons  for  the  Federal  Government. 
EFFECTIVE  DATt:  January  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weavier,  Chief,  Division  of 
Management  ^d  Organization, 


Maritime  Administration,  MAR-318, 
Room  7301,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  Phone:  (202) 
366-2811;  or  Blane  Workie,  Office  of 
General  Counsel  {C-50),  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  Phone:  (202)  366-9314. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  is  delegating 
to  the  Maritime  Administrator  his 
authority  under  sections  3602,  3603, 
and  3605  of  Public  Law  105-261  and 
under  sections  427  and  428  of  Public 
Law  105-383.  Specifically,  under  Pubfic 
Law  105-261,  titled  the  Strom 
Thurmond  National  Defense 
Authorization,  and  in  accordance  with 
the  terms  prescribed  in  the  applicable 
section,  the  Secretary  of  Transportation 
may  convey  ft'om  the  Maritime 
Administration's  National  Defense 
Reserve  Fleet: 

Sec.  3602— vessel  M/V  BAYAMON  (United 
States  official  number  530007)  to  a  purchaser 
for  use  as  a  self-propelled  floating  trade 
exposition  to  showcase  United  States 
technology,  industrial  products,  and  services. 

Sec.  3603— vessels  BENJAMIN 
ISHERWOOD  (TAO-191)  and  HENRY 
ECKFORD  (TAO-192)  to  a  purchaser  for 
reconstruction  of  those  vessels  for  sale  or 
charter  to  a  North  Atlantic  Treaty 
Organization  country  for  full  use  as  an  oiler. 

Sec.  3605— vessel  ex-USS  LORAIN 
COUNTY  (LST-1177)  to  the  Ohio  War 
Memorial,  Inc.,  located  in  Sandusky,  Ohio  for 
use  as  a  memorial  to  Ohio  veterans;  as  well 
as  any  unneeded  equipment  from  other 
vessels  in  the  National  Defense  Reserve  Fleet, 
for  use  to  restore  the  vessel  conveyed  under 
section  3605  to  museum  quality. 

In  addition,  under  Public  Law  105- 
383,  titled  the  Coast  Guard 
Authorization  Act  of  1998,  and  in 
accordance  with  the  terms  prescribed  in 
the  applicable  section,  the  Secretary  of 
Transportation  may  convey  from  the 
Maritime  Administration's  National 
Defense  Reserve  Fleet: 

Sec.  427— vessels  S.S.  AMERICAN 
VICTORY  (United  States  official  number 
248005)  and  S.S.  HATTIESBURG  VICTORY 
(United  States  official  number  248651)  to  the 
Victory  Ship,  Inc.,  located  in  Tampa,  Florida 
for  use  as  a  memorial  to  the  Victory  class  of 
ships;  as  well  as  any  unneeded  equipment 
from  other  vessels  in  the  National  Defense 
Reserve  Fleet  to  restore  the  vessel(s) 
conveyed  under  section  427  to  museum 
quality. 

Sec.  428— vessel  JOHN  HENRY  (United 
States  official  number  599294)  to  a  purchaser 
for  use  in  humanitarian  relief  efforts. 


including  the  provision  of  water  and 
humanitarian  goods  in  developing  nations. 

The  Secretary  is  delegating  his 
authority  to  convey  certain  of  the 
Maritime  Administration's  National 
Defense  Reserve  Fleet  vessels  to  the 
Maritime  Administrator  because  the 
Maritime  Administration  has  the 
necessary  expertise  to  dispose  of 
merchant-type  and  similar  vessels  over 
1,500  gross  tons  for  the  Federal 
Government. 

Since  this  amendment  relates  to 
departmental  organization,  procedure 
and  practice,  notice  and  comment  are 
unnecessary  under  5  U.S.C.  553(b). 
Fiuther,  since  the  amendment  expedites 
the  Maritime  Administration's  ability  to 
meet  the  statutory  intent  of  the  sections 
covered  by  this  delegation,  the  Secretary 
finds  good  cause  under  5  U.S.C. 
553(d)(3)  for  the  final  rule  to  be  effective 
on  the  date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended,  effective  upon 
publication,  to  read  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Public  Law  101- 
552,  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2). 

2.  In  §  1.66  (Delegations  to  Maritime 
Administrator)  the  following  section 
(bb)  is  added  at  the  end  thereof. 

§  1 .66    Delegations  to  Maritime 
Administrator. 

***** 

(bb)  Carry  out  the  functions  and 
exercise  the  authorities  vested  in  the 
Secretary  by  sections  3602,  3603,  and 
3605  of  Public  Law  105-261.  titled  the 
Strom  Thurmond  National  Defense 
Authorization;  and  sections  427  and  428 
of  PubUc  Law  105-383,  titled  the  Coast 
Guard  Authorization  Act  of  1998. 

Issued  at  Washington,  DC.,  this  4th  day  of 
January,  1999. 
Rodney  E.  Slater, 
Secretary  of  Transportation. 
[FR  Doc.  99-715  Filed  1-12-99;  8:45  am) 
BILLING  CODE  4910-42-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  97-1 1(M] 
RIN  0579-AA92 

Importation  of  Grapefruit,  Lemons,  and 
Oranges  From  Argentina 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule;  notice  of 
additional  public  hearing. 

SUMMARY:  We  are  advising  the  public 
that  we  have  scheduled  a  public  hearing 
in  Orlando,  FL,  for  our  proposed  rule 
regarding  the  importation  of  grapefiiiit, 
lemons,  and  oranges  from  Argentina. 
This  hearing  will  be  held  in  addition  to 
a  previously  scheduled  hearing  in 
Thousand  Oaks,  CA.  The  purpose  of 
these  hearings  is  to  provide  interested 
persons  an  opportunity  for  the  oral 
presentation  of  data,  views,  and 
arguments  regarding  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-110-1 
that  are  received  on  or  before  February 
11, 1999.  We  will  also  consider 
comments  made  at  public  hearings  that 
will  be  held  in  Orlando,  FL,  on  February 
5, 1999,  and  in  Thousand  Oaks,  CA,  on 
February  8, 1999.  The  hearings  in  both 
locations  will  be  held  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-110-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-110-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
«md  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 


inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

The  February  5,  1999,  public  hearing 
will  be  held  at  the  Radisson  Barcelo 
Hotel,  8444  International  Drive, 
Orlando,  FL.  The  February  8. 1999, 
public  hearing  will  be  held  at  Thousand 
Oaks  Civic  Arts  Plaza,  Fred  Kavli 
Theatre,  2100  East  Thousand  Oaks 
Boulevard,  Thousand  Oaks,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Campbell.  Import  SpeciaUst, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS.  4700  River  Road  Unit  140. 
Riverdale,  MD  20737-1236;  (301)  734- 
6799;  e-mail: 

Ronald.C.Campbell@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  12,  1998,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  proposed  rule  in  the 
Federal  Register  (63  FT?  43117-43125. 
Docket  No.  97-110-1)  to  amend  the 
citrus  fruit  regulations  by  recognizing  a 
citrus-growing  area  wathin  Argentina  as 
being  free  from  citrus  canker.  In  that 
document,  we  also  proposed  to  amend 
the  fruits  £uid  vegetables  regulations  to 
allow  the  importation  of  grapefhiit, 
lemons,  and  oranges  from  the  citrus 
canker-free  area  of  Argentina  under 
conditions  designed  to  prevent  the 
introduction  into  the  United  States  of 
two  other  diseases  of  citrus,  sweet 
orange  scab  and  citrus  black  spot,  and 
other  plant  pests.  These  proposed 
changes  would  allow  grapefruit,  lemons, 
and  oranges  to  be  imported  into  the 
United  States  from  Argentina  subject  to 
certain  conditions. 

On  October  16, 1998,  we  published  in 
the  Federal  Register  (63  FR  55559. 
Docket  No.  97-110-2)  a  notice  advising 
the  public  that  we  were  extending  the 
comment  period  for  the  proposed  rule 
by  120  days  and  that  we  had  scheduled 
a  public  hearing  to  give  interested 
persons  the  opportunity  for  the  oral 
presentation  of  data,  views,  and 
arguments  regarding  the  proposed  rule. 
In  our  October  16, 1998,  notice,  we 
announced  that  the  public  hearing 
would  be  held  on  December  17, 1998,  in 
Thousand  Oaks,  CA.  On  December  4, 
1998,  we  published  in  the  Federal 
Register  (63  FR  67011,  Docket  No.  97- 
110-3)  a  notice  advising  the  public  that 
we  had  changed  the  date  and  location 


of  the  public  hearing  in  Thousand  Oaks. 
CA.  As  indicated  in  the  December  4, 
1998,  notice,  that  hearing  is  now 
scheduled  for  February  8.  1999,  and  will 
be  held  at  the  Fred  Kavli  Theatre  in  the 
Thousand  Oaks  Civic  Arts  Plaza, 
Thousand  Oaks,  CA. 

In  response  to  requests  that  we 
provide  Florida  citrus  growers  and  other 
interested  persons  an  opportunity  for 
the  oral  presentation  of  data,  views,  and 
arguments  regarding  the  proposed  rule, 
we  have  scheduled  an  additional  public 
hearing  to  be  held  in  Orlando,  FL.  on 
February  5,  1999. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  the  opportunity  for 
the  oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  the  comments  at  the 
hearings,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

A  representative  of  APHIS  will 
preside  at  each  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Written  statements  may 
be  submitted  emd  will  be  made  part  of 
the  hearing  record.  Persons  who  wish  to 
speak  at  a  public  hearing  will  be  asked 
to  provide  their  name  and  organization. 
We  ask  that  anyone  who  reads  a 
statement  or  submits  a  written  statement 
provide  two  copies  to  the  presiding 
officer  at  the  hearing. 

Each  public  hearing  will  begin  at  9 
a.m.  and  is  scheduled  to  end  at  5  p.m., 
local  time.  However,  either  hearing  may 
be  terminated  at  any  time  after  it  begins 
if  all  persons  desiring  to  speak  have 
been  heard.  If  the  number  of  speakers  at 
a  hearing  warrants  it,  the  presiding 
officer  may  limit  the  time  for 
presentations  so  that  everyone  wishing 
to  speak  has  the  opportunity. 

Done  in  Washington,  DC.  this  7th  day  of 
lanuary  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  99-759  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  i  agency 

7  CFR  Part  782 
RIN  0560-AF64 

End-Use  Certificate  Program 


agency:  Farm 

Agriculture. 

action: 


I  lervice  Agency, 
Propos  id  rule 


summary:  The  'arm  Service  Agency 
(FSA)  is  propo  ing  to  amend  regulations 
governing  the  Lnd-Use  Certificate 
Program  for  im  sorted  Canadian  wheat 
to  allow  FSA  t(  collect  additional 
information  rej  arding  distinguishing 
characteristics  af  imported  wheat.  The 
proposal  also  \  'ill  revise  the  definition 
of  importer  to  :  nclude  only  the  importer 
of  record  as  rec  ognized  by  the  U.S. 
Customs  Servii  :e.  Lastly,  FSA  proposes 
to  revise  the  d«  adline  for  submission  of 
the  End-Use  O  rtificate  from  15  work 
days  to  10  wor  c  days  after  the  date  of 
entry.  These  cl  langes  are  necessary  to 
facilitate  a  coo  Derative  effort  between 
FSA  and  the  U  S.  Customs  Service  to 
make  End-Use  Certificates  a  part  of  the 
official  entry  s  immary  package.  These 
changes  will  a  so  help  ensure  that 
Canadian  whe  it  will  not  benefit  from 
U.S. -export  programs. 
DATES:  Comm«  nts  must  be  submitted  on 
or  before  Janui  ry  25,  1999  to  be  assured 
of  consideratit  n.  The  comment  period  is 
limited  to  10  c  ays  because  on  January 
1, 1999,  the  Ui  lited  States  Customs 
Service  implei  nented  changes  to  the 
Harmonized  T  iriff  Schedule  relating  to 
wheat.  The  ch  inges  in  this  proposed 
rule  are  intenc  ed  to  compliment  these 
Harmonized  1  ariff  Schedule  changes 
and  must  coin:ide  with  them  as  soon  as 
possible. 

ADDRESSES:  FJ  lA  invites  interested 
parties  to  subi  lit  written  comments  on 
this  proposed  rule  to:  Steve  Gill, 
Director,  VVar(  house  and  Inventory 
Division,  Fam  i  Service  Agency,  STOP 
0553. 1400  Independence  Avenue.  SW, 
Washington,  II.C.  20250-0553; 
telephone  (20  !)  720-2121;  FAX  (202) 
690-3123;  or  l-mail 
CCClist@wdc.  sa. usda.gov. 

All  written  :omments  received  in 
response  to  this  proposed  rule  will  be 
available  for  p  ublic  inspection  in  Room 
5968.  South  Building.  U.S.  Department 
of  Agriculture.  1400  Independence 
Avenue.  SW.  .Vashington.  D.C..  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday',  except  holidays. 
FOR  FURTHER  NFORMATION  CONTACT: 
Timothy  R.  V  urray.  Chief,  Inventory 
Management  Jranch,  U.S.  Department 


of  Agriculture,  Farm  Service  Agency, 
STOP  0553.  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0553:  telephone  (202)  720-6125;  FAX 
(202)  690-0014;  E-mail 
Tim_Murray@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  significant  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  order 
12778.  The  provisions  of  this  final  rule 
do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
of  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Analysis  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  782 
set  forth  in  this  proposed  rule  involve 
a  change  in  the  existing  information 
collection  requirements  which  were 
previously  cleared  by  0MB  under  the 
provisions  of  44  U.S.C.  35.  In 
accordance  with  section  3507(j)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  0MB  has  assigned 
control  number  0560-0151  to  the 
information  collection  and 
recordkeeping  requirements. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 


Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  Please  send 
written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
Agriculture,  Washington,  DC  20503. 
Please  state  that  your  comments  refer  to 
Control  Number  0560-0151. 
Additionally,  please  send  a  copy  of  your 
comments  to  Timothy  R.  Murray. 
Warehouse  and  Inventory  Division, 
FSA,  USDA.  STOP  0553,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0553. 
Comments  may  be  submitted  to 
Timothy  Murray  by  e-mail  to 
tmurray@wdc.fsa.usda.gov.  All 
comments  regarding  this  information 
collection  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  public  records. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0151, 
insures  that  Canadian  wheat  does  not 
benefit  from  USDA  or  Commodity 
Credit  Corporation  assisted  export 
programs.  To  comply  with  the 
provisions  of  the  North  American  Free 
Trade  Agreement  Implementation  Act. 
FSA  requires  information  from  the 
importers,  subsequent  buyers,  and  end- 
users  that  will  assist  in  tracking  the 
Canadian  wheat  within  the  U.S. 
Marketing  System. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  0.26  hours  per 
response. 

Respondents:  Wheat  importers  and 
traders. 

Estimated  Number  of  Respondents: 
154. 

Estimated  Number  of  Responses  per 
Respondent:  73. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,942  hours. 

Proposed  topics  for  comment  on  the 
information  collection  include:  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
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assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Copies  of  the 
information  collection  may  be  obtained 
from  Timothy  Murray  at  the  address 
shown  above. 

Regulatory  Flexibility  Act 

On  January  26, 1995.  PSA  pubhshed 
a  final  rule  that  established  program 
requirements  for  the  End-Use  Certificate 
Program.  A  copy  of  this  Regulatory 
Flexibility  Analysis  is  available  upon 
request  from  Timothy  Murray, 
Warehouse  and  Inventory  Division, 
FSA.  STOP  0553, 1400  Independence 
Avenue,  Washington.  DC  20250-0553; 
telephone  (202)  690-4321. 

Because  these  changes  will  not  have 
an  adverse  impact  on  a  substantial 
number  of  small  businesses,  a 
Regulatory  Flexibility  Assessment  is  not 
required. 

Background 

This  proposal  will  amend  the 
regulations  at  7  CFR  Part  782  with 
respect  to  the  U.S.  End-Use  Certificate 
Program.  Since  February  27,  1995,  the 
effective  date  for  the  implementation  of 
the  End-Use  Certificate  Program,  several 
items  have  been  identified  that  could 
improve  the  effectiveness  and  the 
efficiency  of  the  End-Use  Certificate 
Program.  To  further  ensure  that 
Canadian  wheat  does  not  benefit  firom 
U.S.  export  programs,  End-Use 
Certificates  will  include  distinguishing 
characteristics  of  grade,  protein  content, 
moisture  content,  dockage  and  date  of 
sale  in  addition  to  the  class  and/ or 
varietal  information  currently  collected 
for  each  shipment.  These  additional 
data  are  deemed  necessary  because 
imported  wheat  may  benefit  from  U.S. 
export  programs  even  if  the  imported 
wheat  itself  is  not  directly  eligible  for 
use  under  such  programs.  Such  benefit 
may  accrue  if  wheat  of  the  type  or 
quality  used  under  U.S.  export  programs 
(including  humanitarian  assistance 
programs)  is  imported  into  the  United 
States  in  anticipation  of,  or  as  a  result 
of  use  of  a  similar  type  or  quality  of  U.S. 
wheat  under  the  U.S.  program.  Indeed, 
the  Department  of  Agriculture  is 
frequently  implored  not  to  take  action  to 
facilitate  sales  of  U.S.  wheat  out  of  a 
concern  that  such  sales  will  only 
encourage  off-setting  imports  of 
Canadian  wheat.  The  proposed  rule  will 
provide  necessary  information  to 


monitor  for  such  an  occurrence  and 
potentially  allow  appropriate  actions  to 
minimize  such  an  occurrence.  In 
addition,  these  additional  data  will  help 
facilitate  effective  program  audits  while 
minimizing  the  burden  on  importers  of 
Canadian  wheat. 

FSA  also  proposes  to  replace  the 
current  definition  used  for  "Importer" 
found  at  7  CFR  782.2  with  the  same 
definition  used  by  the  U.S.  Customs 
Service  and  found  at  19  U.S.C.  1484(a). 

The  U.S.  Customs  Service  has 
informed  the  Department  of  Agriculture 
officials  that  it  will  be  amending  the 
provisions  of  their  basic  import  bond  to 
allow  for  the  assessment  of  damages  if 
there  is  a  failure  to  provide  the  End-Use 
Certificate  in  the  time  period  provided 
by  FSA. 

List  of  Subjects  in  7  CFR  Part  782 

Administrative  practice  and 
procedure,  Barley,  Reporting  and 
recordkeeping  requirements,  Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  782  be  amended  as  follows: 

PART  782— END-USE  CERTIFICATE 
PROGRAM 

1.  The  authority  citation  for  part  782 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  3391(f). 

2.  Amend  §  782.2  to  revise  the 
definition  for  "Importer"  to  read  as 
follows: 

§782.2    Definitions. 

***** 

Importer  means  a  party  qualifying  as 
an  Importer  of  Record  pursuant  to  19 
U.S.C.  1484(a). 

***** 

3.  Amend  §  782.12(a)  as  follows: 

A.  Revise  the  first  sentence  to  read  as 
follows: 

"Each  entity  that  imports  wheat 
originating  in  Canada  shall,  for  each 
entry  into  the  U.S.,  obtain  form  FSA- 
750,  End-Use  Certificate  for  Wheat,  from 
Kansas  City  Commodity  Office, 
Warehouse  Contract  Division,  P.O.  Box 
419205,  Kansas  City,  MO  64141-6205, 
and  submit  the  completed  original  form 
FSA-750  to  KCCO  within  10  workdays 
following  the  date  of  entry  or  release." 

B.  Redesignate  paragraphs  (a)(6) 
through  (a)(9)  as  paragraphs  (a)(8) 
through  (a)(ll),  and  add  new  paragraphs 
(a)(6)  and  (a)(7)  to  read  as  follows: 

§  782.12    Filing  FSA-750,  End-Use 
Certificate  for  Wheat. 

(a)  *  *  * 

(6)  Grade,  protein  content,  moisture 
content,  and  dockage  level  of  wheat 
being  imported. 


(7)  Date  of  sale, 

***** 

Signed  at  Washington,  DC,  on  January  8, 
1999. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 

[FR  Doc.  99-798  Filed  1-11-99;  10:02  am] 

BILUNG  COOE  3410-OS-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121  and  125 
Government  Contracting  Programs 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  proposes  to  add 
regulatory  language  addressing  contract 
bundling,  due  to  changes  set  forth  in 
sections  411-417  of  the  Small  Business 
Reauthorization  Act  of  1997  (Public  Law 
105-135).  In  addition,  this  rule  restates 
SBA's  current  authority  to  appeal  to  the 
head  of  a  procuring  agency,  decisions 
made  by  the  agency  that  SBA  believes 
to  adversely  affect  small  businesses.  The 
statutory  amendments  recognize  that  the 
consolidation  of  contract  requirements 
may  be  necessary  and  justified,  in  some 
cases,  but  require  that  each  Federal 
agency,  to  the  maximum  extent 
practicable,  take  steps  to  avoid 
unnecessary  and  unjustified  bundling  of 
contract  requirements  that  precludes 
small  business  participation  as  prime 
contractors  as  well  as  to  eliminate 
obstacles  to  small  business  participation 
as  prime  contractors.  Section  414  of 
Public  Law  105-135  requires  that  the 
Federal  Procurement  Data  System 
(FPDS)  be  modified  to  collect  data 
regarding  bundling  of  contracts  when  a 
contracting  officer  anticipates  that  the 
resulting  contract  price  will  exceed  $5 
million,  including  options.  The  SBA 
will  confer  with  the  Federal 
Procurement  Data  Center  and  analyze 
the  data  reported  in  the  FPDS  on  all 
bundled  contracts  expected  to  exceed  $5 
million  in  order  to  determine  the  impact 
on  small  business  resulting  from 
contract  bundling  and  generate  a  report 
on  the  extent  to  which  individual 
agencies  are  engaging  in  the  practice  of 
contract  bundling. 

DATES:  Submit  comments  on  or  before 
March  15. 1999. 
ADDRESSES:  Address  comments 
concerning  this  proposed  rule  to  Judith 
Roussel.  Associate  Administrator  for 
Government  Contracting.  U.S.  Small 
Business  Administration.  409  Third 
Street.  SW.,  Mail  Cod-  6250. 
Washington,  DC,  20416. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Robinson.  Office  of 
Government  Cc  ntracting.  (202)  205- 
6465. 

SUPPLEMENTARV  INFORMATION:  Section 
15(a)  of  the  Sm  all  Business  Act,  15 
U.S.C.  644(a),  authorizes  SBA  to  appeal 
to  the  head  of  a  procuring  agency 
certain  decisions  made  by  the  agency 
that  SBA  belie\  es  to  adversely  affect 
small  business(  s,  including  proposed 
procurements  t  lat  include  "goods  or 
services  curren  :ly  being  performed  by  a 
small  business  '  and  which  are  in  a 
"quantity  or  es  imated  dollar  value  the 
magnitude  of  w  hich  renders  small 
business  prime  contract  participation 
unlikely."  Sect  on  413(b)(1)  of  Pub.  L. 
105-135  addec  an  appeal  right  to 
section  15(a)  ol  the  Small  Business  Act 
for  "an  unnece  Jsary  or  unjustified 
bundling  of  contract  requirements."  It 
left  intact,  however,  SBA's  current 
appeal  rights,  li  this  regard,  the  Joint 
Explanatory  Stiitement  of  the  bundling 
provisions  con  ained  in  Public  Law 
105-135  as  set  Forth  in  the 
Congressional  lecord  specifically 
provided  that '  (njothing  in  [the 
bundling  amendments]  is  intended  to 
amend  or  chan  ;e  in  any  way  the 
existing  obligal  ions  imposed  on  a 
procuring  activ  ity  or  the  authority 
granted  to  the  J  Imall  Business 
Administratior  under  section  15(a)  of 
the  Small  Business  Act."  143  Cong.  Rec. 
S11522,  S1152  )  (daily  ed.  Oct.  31, 
1997). 

Consistent  w  ith  the  statutory 
amendments,  t  lis  rule  defines 
"bundling,"  id  jntifies  the 
circumstances  under  which  such 
"bundling"  may  be  necessary  and 
justified,  and  permits  SBA  to  appeal 
bundling  actioi  is  that  it  believes  to  be 
unnecessary  ar  d  unjustified  to  the  head 
of  the  procurin  i  agency.  It  also 
authorizes  two  or  more  small  businesses 
to  form  a  contract  team  and  for  that 
team  to  be  con  lidered  a  small  business 
for  purposes  ol  a  bundled  procurement 
requirement,  provided  that  each  small 
business  partnur  to  the  teaming 
arrangement  irdividually  qualifies  as  a 
small  business  under  the  SIC  code  for 
the  requiremer  t.  Finally,  the  rule 
restates  SBA's  :urrent  authority  to 
appeal  to  the  head  of  an  agency  other 
procurement  d  ecisions  made  by 
procuring  activities  that  SBA  believes 
will  adversely  affect  small  business. 

The  rule  reo'ganizes  and  amends  13 
CFR  125.2  to  more  clearly  explain  SBA's 
current  rights  under  section  15(a)  of  the 
Small  Business  Act.  The  rule  sets  forth 
a  procuring  ad  ivity's  current 
responsibilitie*  to  submit  a  proposed 
procurement  t(  i  SBA  for  review 


whenever  the  procurement  includes  in 
its  statement  of  work,  goods  or  services 
currently  being  performed  by  a  small 
business  and  the  magnitude  of  the 
quantity  or  estimated  dollar  value  of  the 
proposed  procurement  would  render 
small  business  prime  contract 
participation  unlikely.  It  also  requires  a 
procuring  activity  to  submit  a  proposed 
procurement  to  SBA  for  review  where  a 
proposed  procurement  for  construction 
seeks  to  package  or  consolidate  discrete 
construction  projects.  In  addition  it 
authorizes  SBA  to  appeal  disagreements 
over  the  suitability  of  a  particular 
acquisition  for  a  small  business  set- 
aside  first  to  the  head  of  the  contracting 
activity,  and  then  to  the  head  of  the 
agency.  This  authority  is  currently 
granted  to  SBA  by  section  15(a)  of  the 
Small  Business  Act  and  was  not  affected 
by  the  addition  of  new  rights  regarding 
"bundling."  This  rule  does  not  apply  to 
contracts  to  be  awarded  and  performed 
entirely  outside  the  United  States. 

In  implementing  the  new  statutory 
bundling  provisions,  the  rule  also 
requires  a  procuring  activity  to  submit 
a  proposed  procurement  to  SBAfor 
review  whenever  the  procurement 
includes  in  its  statement  of  work 
"bundled"  requirements,  and  authorizes 
SBA  to  appeal  to  the  head  of  the 
contracting  activity,  and  then  to  the 
head  of  the  agency,  "bundled" 
requirements  that  SBA  believes  not  to 
be  necessary  and  justified.  Whenever 
the  procurement  includes  in  its 
statement  of  work  a  "substantial 
bundling"  of  contract  requirements, 
Section  15(a)(3)  of  the  Small  Business 
Act  requires  that  the  procuring  activity 
must  document  that  the  benefits  to  be 
derived  from  the  bundled  contract 
justify  its  use. 

The  Small  Business  Act  does  not 
define  "substantial  bundling."  SBA 
seeks  public  comments  on  appropriate 
ways  to  define  substantial  bundling 
(e.g..  in  terms  of  a  threshold  contract 
value,  or  a  threshold  number  of 
geographic  locations  and  SIC  codes). 

The  rule  defines  what  "measurably 
substantial  benefits"  are  for  purposes  of 
determining  whether  bundling  is 
necessary  and  justified.  The  rule  defines 
"measurably  substantial  benefits"  to 
include,  in  any  combination,  or  in  the 
aggregate,  cost  savings;  quality 
improvements  that  will  save  time, 
improve  or  enhance  performance  or 
efficiency;  reduction  in  acquisition 
cycle  times;  better  terms  and  conditions; 
or  any  other  quantifiably  substantial 
benefits.  In  assessing  whether  cost 
savings  would  be  achieved  through 
bundling,  the  analysis  must  compare  the 
cost  that  has  been  charged  by  small 
businesses  for  the  work  that  they  have 


performed  and,  where  available,  the  cost 
that  could  have  been  or  could  be 
charged  by  small  businesses  for  the 
work  not  previously  performed  by  small 
business.  In  order  to  proceed  with  a 
bundled  procurement  a  procuring 
activity  must  quantify  the  identified 
benefits  and  explain  how  their  impact 
would  be  substantial. 

The  statute  recognizes  that  in  some 
circumstances  bundling  should  be 
permitted  because  of  the  benefits  that 
flow  to  the  Government  because  of  it. 
Congress  has  made  a  determination  that 
those  benefits  overcome  any  impact  on 
small  business  in  certain  circumstances. 
However,  it  is  also  clear  from  the 
statutory  language  requiring  contracting 
officers  to  demonstrate  "measurably 
substantial  benefits"  and  from  the  Joint 
Explanatory  Statement  cited  above  that 
Congress  intends  that  meaningful 
controls  should  be  in  place  that  are 
capable  of  enforcement  to  preclude 
unnecessary  and  unjustified  bundling. 
Pursuant  to  the  statute,  there  are  two 
requirements  that  must  be  satisfied.  The 
benefits  to  be  derived  by  the 
Government  must  be  "measurable"  and 
they  must  be  "substantial."  In  order  to 
be  "measurable,"  the  benefits  must  be 
quantifiable.  Pursuant  to  the  statutory 
language,  however,  quantifiable  benefits 
are  not  sufficient  to  justify  bundling 
unless  they  are  also  "substantial."  As  an 
example,  OMB  Circular  A-76  sets  forth 
a  measure  of  substantial  savings  when 
determining  whether  the  government 
will  convert  to  or  from  in-house  or 
contracted  performance  of  certain 
commercial  support  activities.  SBA  is 
committed  to  developing  objective  and 
quantifiable  criteria  for  determining 
when  a  consolidation  of  procurements 
will  provide  "measurably  substantial 
benefits,"  and,  thus,  when  bundling  will 
be  necessary  and  justified. 

The  proposed  regulation  identifies 
areas  in  which  there  may  be 
"measurably  substantial  benefits," 
including  cost  savings  or  price 
reduction,  quality  improvements  that 
will  save  time  or  improve  or  enhance 
performance  or  efficiency,  reduction  in 
acquisition  cycle  times,  or  better  terms 
and  conditions.  The  proposed  rule  does 
not  however,  set  forth  specific  criteria 
for  measuring  whether  these  benefits  or 
improvements,  which  are  to  be  derived, 
are  "substantial."  SBA  specifically 
requests  comments  on  appropriate 
measurements  that  PCRs  may  use  to 
gauge  whether  or  not  a  benefit  is 
"substantial." 

The  proposed  regulation  also 
reiterates  the  statutory  requirement  that 
the  reduction  of  administrative  or 
personnel  costs  alone  cannot  be  a 
justification  for  bimdling  unless  the 
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administrative  or  personnel  costs  are 
expected  to  be  "substantial"  in  relation 
to  the  dollar  value  of  the  procurement 
(including  options]  to  be  consolidated. 
In  determining  whether  the  reduction  of 
administrative  or  personnel  costs  are 
"substantial,"  the  statute  clearly 
requires  a  comparison  between  the 
administrative  or  personnel  costs 
without  bundling  to  those  anticipated 
with  bundling.  As  with  defining 
substantial  benefits.  SBA  is  committed 
to  implementing  a  quantiTiable  test  for 
determining  whether  administrative  or 
personnel  cost  savings  are  expected  to 
be  "substantial."  SBA  specifically 
requests  comments  on  how  best  to 
define  "substantial"  administrative  or 
personnel  cost  savings. 

SBA  is  concerned  that  bundled 
contracts  will  render  small  business 
participation  as  prime  contractors 
unlikely.  SBA  has  proposed  in 
§  125.2(b)(5),  that  its  Procurement 
Center  Representatives  (PCR),  in 
recommending  alternative  procurement 
methods  to  agencies,  include,  under 
appropriate  circumstances,  (1)  breaking 
up  the  procurement  into  smaller 
discrete  procurements  to  render  them 
suitable  for  small  business  set-asides;  (2) 
breaking  out  discrete  components, 
where  practicable,  to  be  set  aside  for 
small  business;  or  (3)  when  issuing 
multiple  awards  against  a  single 
solicitation,  reserving  one  or  more 
awards  for  small  companies.  SBA 
invites  the  public  to  offer  suggestions  on 
other  creative  strategies  which  may 
enhance  small  business  participation  as 
prime  contractors. 

Compliance  With  Executive  Orders 
12612, 12788  and  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  3501  et  seq.) 

SBA  certifies  that  this  rule,  if  adopted 
in  final  form,  would  not  be  a  significant 
rule  within  the  meaning  of  Executive 
Order  12866.  The  rule  does  not  impose 
costs  upon  the  businesses  which  may  be 
affected  by  it.  It  is  not  likely  to  have  an 
annual  economic  impact  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition  or  the 
United  States  economy. 

SBA  has  determined  that  this  rule 
may  have  a  significant  beneficial 
economic  impact  on  a  substantial 
number  of  small  entities  with  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  SS  601-612.  The  proposed 
rule  can  potentially  apply  to  all  small 
businesses  that  are  performing  or  may 
want  to  perform  on  the  prime  contract 
opportunities  of  the  Federal 
Government.  In  Fiscal  Year  1996,  all 


categories  of  small  businesses  were 
responsible  for  314,965,  or  68  percent, 
of  the  total  number  of  contract  actions 
in  excess  of  $25,000.  While  there  is  no 
precise  estimate  of  the  number  of  small 
entities  or  the  extent  of  the  economic 
impact,  SBA  believes  that  a  significant 
number  of  small  businesses  would  be 
affected.  SBA  has  submitted  a  complete 
Initial  Regulatory  Flexibility  Analysis  of 
this  proposed  rule  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  For  a  copy  of  this 
analysis,  please  contact  Anthony 
Robinson  at  (202)  205-6465. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  rule  would  not  impose 
new  reporting  or  record  keeping 
requirements,  other  than  those  required 
on  the  Government  by  law. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  executive  Order 
12778,  the  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  this  order. 

List  of  Subjects 

13  CFR  Part  121 

Government  procurement, 
Government  property.  Grant  programs- 
business,  Individuals  with  disabilities. 
Loan  programs-business.  Small 
businesses. 

13  CFR  Part  125 

Government  contracts.  Government 
procurement.  Reporting  and 
recordkeeping  requirements.  Small 
businesses,  Technical  assistance. 

For  the  reasons  set  forth  above,  SBA 
proposes  to  amend  Title  13,  Code  of 
Federal  Regulations  (CFR),  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  121  continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a),  644(c),  and  662(5);  and  Sec.  304,  Pub. 
L.  103-403.  108  Stat.  4175,  4188. 

2.  Section  121.103  is  amended  by 
revising  paragraph  (f)(3)(i)  to  read  as 
follows: 

§  121.103    What  is  affiliation? 

***** 

(f)  Affiliation  based  on  joint  venture 
arrangements.  *  *  * 

(3)  Exclusion  from  affiliation,  (i)  A 
joint  venture  or  teaming  arrangement  of 
two  or  more  business  concerns  may 
submit  an  offer  as  a  small  business  for 


a  Federal  procurement  without  regard  to 
affiliation  under  paragraph  (f)  of  this 
section  so  long  as  each  concern  is  small 
under  the  size  standard  corresponding 
to  the  SIC  code  assigned  to  the  contract, 
provided: 

(A)  The  procurement  qualifies  as  a 
"bundled"  requirement,  at  any  dollar 
value,  within  the  meaning  of 

§  125.2(d)(l)(i)  of  this  chapter;  or 

(B)  The  procurement  is  other  than  a 
"bundled"  requirement  within  the 
meaning  of  §  125.2{d)(l)(i)  of  this 
chapter,  and: 

(1)  For  a  procurement  having  a 
revenue-based  size  standard,  the  dollar 
value  of  the  procurement,  including 
options,  exceeds  half  the  size  standard 
corresponding  to  the  SIC  code  assigned 
to  the  contract;  or 

(2)  For  a  procurement  having  an 
employee-based  size  standard,  the 
dollar  value  of  the  procurement, 
including  options,  exceeds  $10  million. 


PART  125— [AMENDED] 

3.  The  authority  citation  for  13  CFR 
part  125  continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  637  and 
644;  31  U.S.C.  9701,9702. 

4.  Section  125.2  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c),  respectively,  by 
revising  newly  designated  paragraph  (b), 
and  by  adding  new  paragraphs  (a)  and 
(d)  to  read  as  follows: 

§125.2    Prime  contracting  assistance. 

(a)  General.  Small  business  concerns 
must  receive  any  award  or  contract,  or 
any  contract  for  the  sale  of  Government 
property,  that  SBA  and  the  procuring  or 
disposal  agency  determine  to  be  in  the 
interest  of: 

(1)  Maintaining  or  mobilizing  the 
Nation's  full  productive  capacity; 

(2)  War  or  national  defense  programs; 

(3)  Assuring  that  a  fair  proportion  of 
the  total  purchases  and  contracts  for 
property,  services  and  construction  for 
the  Government  in  each  industry 
category  are  placed  with  small  business 
concerns;  or 

(4)  Assuring  that  a  fair  proportion  of 
the  total  sales  of  Government  property 
be  made  to  small  business  concerns. 

(b)  PCR  and  procuring  activity 
responsibilities.  (1)  SBA  Procurement 
Center  Representatives  (PCRs)  are 
generally  located  at  Federal  agencies 
and  buying  activities  which  have  major 
contracting  programs.  PCRs  review  all 
acquisitions  not  set  aside  for  small 
businesses  to  determine  whether  a  set- 
aside  is  appropriate. 

(2)  A  procuring  acavity  must  provide 
a  copy  of  a  proposed  acquisition 
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strategy  (e.g.,  IDepartnient  of  Defense 
Form  2579,  or  equivalent)  to  the 
applicable  PClt  (or  to  the  SBA  Office  of 
Government  C  ontracting  Area  Office 
serving  the  art  a  in  which  the  buying 
activity  is  located  if  a  PCR  is  not 
assigned  to  thd  procuring  activity)  at 
least  30  days  p  rior  to  a  solicitation's 
issuance  wher  ever  a  proposed 
acquisition  str  itegy: 

(i)  Includes  n  its  description  goods  or 
services  currei  itly  being  performed  by  a 
small  business  and  the  magnitude  of  the 
quantity  or  estimated  dollar  value  of  the 
proposed  proc  urement  would  render 
small  business  prime  contract 
participation  vnlikely; 

(ii)  Seeks  to  package  or  consolidate 
discrete  consti  uction  projects;  or 

(iii)  Meets  tlie  definition  of  a  bundled 
requirement  ai  i  defined  in  paragraph 
(d)(l)(i)  of  this  section. 

(3)  Whenevt  r  any  of  the 
circumstances  identified  in  paragraph 
(b)(2)  of  this  S(  iction  exist,  the  procuring 
activity  must  <  Iso  submit  to  the 
applicable  PC  I  (or  to  the  SBA  Office  of 
Gk)vemment  Contracting  Area  Office 
serving  the  arte  in  which  the  buying 
activity  is  located  if  a  PCR  is  not 
assigned  to  thd  procuring  activity)  a 
written  statement  explaining  why: 

(i)  If  the  pro  josed  acquisition  strategy 
involves  a  bur  died  requirement,  the 
procuring  acti  /ity  believes  that  the 
bundled  requi  rement  is  necessary  and 
justified  unde  •  the  analysis  required  by 
paragraph  (d)(3)(iii)  of  this  section;  or 

(ii)  If  the  deiicription  of  the 
requirement  ii  icludes  goods  or  services 
currently  bein  5  performed  by  a  small 
business  and  ihe  magnitude  of  the 
quantity  or  esi  imated  dollar  value  of  the 
proposed  proc  urement  would  render 
small  businesi ;  prime  contract 
participation  1  mlikely.  or  if  a  proposed 
procurement  I  or  construction  seeks  to 
package  or  consolidate  discrete 
construction  f  rojects, 

(A)  The  pro  )osed  acquisition  cannot 
be  divided  intD  reasonably  small  lots  to 
permit  offers  (  n  quantities  less  than  the 
total  requirem  ent; 

(B)  Delivery  schedules  cannot  be 
established  or  a  basis  that  will 
encourage  smill  business  participation; 

(C)  The  pro  )osed  acquisition  cannot 
be  offered  so  <  s  to  make  small  business 
participation  ikely;  or 

(D)  Constru  :tion  cannot  be  procured 
as  separate  di;  icrete  projects. 

(4)  In  con ju  iction  with  their  duties  to 
promote  the  s;t-aside  of  procurements 
for  small  busi  less,  PCRs  will  identify 
small  businesses  that  are  capable  of 
performing  pjrticular  requirements, 
including  teams  of  small  business 
concerns  for  1  jrger  or  bundled 


requirements  (see  §  121.103(f)(3)  of  this 
chapter). 

(5)(i)  If  a  PCR  believes  that  a  proposed 
procurement  will  render  small  business 
prime  contract  participation  unlikely,  or 
if  a  PCR  does  not  believe  a  bundled 
requirement  to  be  necessary  and 
justified,  the  PCR  may  recommend  to 
the  procurement  activity  alternative 
procurement  methods  which  would 
increase  small  business  prime  contract 
participation.  Such  alternatives  may 
include: 

(A)  Breaking  up  the  procurement  into 
smaller  discrete  procurements; 

(B)  Breaking  out  one  or  more  discrete 
components,  for  which  a  small  business 
set-aside  may  be  appropriate;  and 

(C)  When  issuing  multiple  awards 
under  task  order  contracts,  reserving 
one  or  more  awards  for  small 
companies. 

(ii)  Where  bundling  is  necessary  and 
justified,  the  PCR  will  work  with  the 
procuring  activity  to  tailor  a  strategy 
that  preserves  small  business  prime 
contract  participation  to  the  maximum 
extent  practicable. 

(6)  In  cases  where  there  is 
disagreement  between  a  PCR  and  the 
contracting  officer  over  the  suitability  of 
a  particular  acquisition  for  a  small 
business  set-aside,  whether  or  not  the 
acquisition  is  a  bundled  or  substantially 
bundled  requirement  within  the 
meaning  of  paragraph  (d)  of  this  section, 
the  PCR  may  initiate  an  appeal  to  the 
head  of  the  contracting  activity.  If  the 
head  of  the  contracting  activity  agrees 
with  the  contracting  officer,  SBA  may 
appeal  the  matter  to  the  secretary  of  the 
department  or  head  of  the  agency.  The 
time  limits  for  such  appeals  are  set  forth 
in  19.505  of  the  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  19.505). 

(7)  PCRs  will  work  with  a  procuring 
activity's  Small  and  Disadvantaged 
Business  Utilization  Specialist 
(SADBUS)  to  identify  proposed 
solicitations  that  involve  bundling,  and 
with  the  agency  acquisition  officials  to 
revise  the  acquisition  strategies  for  such 
proposed  solicitations,  where 
appropriate,  to  increase  the  probability 
of  participation  by  small  businesses, 
including  small  business  contract  teams, 
as  prime  contractors.  If  small  business 
participation  as  prime  contractors 
appears  unlikely,  the  SADBUS  and  PCR 
will  facilitate  small  business 
participation  as  subcontractors  or 
suppliers. 
***** 

(d)  Contract  bundling — (1) 
Definitions — (i)  Bundled  requirement  or 
bundling.  The  term  "bundled 
requirement  or  bundling"  refers  to  the 
consolidation  of  two  or  more 


procurement  requirements  for  goods  or 
services  previously  provided  or 
performed  under  separate  smaller 
contracts  into  a  solicitation  of  offers  for 
a  single  contract  that  is  likely  to  be 
unsuitable  for  award  to  a  small  business 
concern  due  to — 

(A)  The  diversity,  size,  or  specialized 
nature  of  the  elements  of  the 
performance  specified; 

(B)  The  aggregate  dollar  value  of  the 
anticipated  award; 

(C)  The  geographical  dispersion  of  the 
contract  performance  sites;  or 

(D)  Any  combination  of  the  factors 
described  in  paragraphs  (d)(l)(i)  (A),  (B), 
and  (C). 

(ii)  Separate  smaller  contract:  A 
separate  smaller  contract  is  a  contract 
that  has  previously  been  performed  by 
one  or  more  small  business  concerns  or 
was  suitable  for  award  to  one  or  more 
small  business  concerns. 

(2)  Requirement  to  foster  small 
business  participation:  The  Small 
Business  Act  requires  each  Federal 
agency  to  foster  the  participation  of 
small  business  concerns  as  prime 
contractors,  subcontractors,  and 
suppliers  in  the  contracting 
opportunities  of  the  Government.  To 
comply  with  this  requirement,  agency 
acquisition  planners  must: 

(1)  Structure  procurement 
requirements  to  facilitate  competition 
by  and  among  small  business  concerns, 
including  small  disadvantaged,  8(a)  and 
women-owned  business  concerns;  and 

(ii)  Avoid  unnecessary  and  unjustified 
bundling  of  contract  requirements  that 
inhibits  or  precludes  small  business 
participation  in  procurements  as  prime 
contractors. 

(3)  Requirement  for  market  research. 
(i)  In  addition  to  the  requirements  of 
paragraph  {b)(2)  of  this  section  and 
before  proceeding  with  an  acquisition 
strategy  that  could  lead  to  a  contract 
containing  bundled  or  substantially 
bundled  requirements,  an  agency  must 
conduct  market  research  to  determine 
whether  bundling  of  the  requirements  is 
necessary  and  justified.  During  the 
market  research  phase,  the  acquisition 
team  should  consult  with  the  applicable 
PCR  (or  if  a  PCR  is  not  assigned  to  the 
procuring  activity,  the  SBA  Office  of 
Government  Contracting  Area  Office 
serving  the  area  in  which  the  buying 
activity  is  located). 

(ii)  The  procuring  activity  must  notify 
each  small  business  which  is 
performing  a  contract  that  it  intends  to 
consolidate  that  requirement  with  one 
or  more  other  requirements  at  least  30 
days  prior  to  the  issuance  of  the 
solicitation  for  the  bundled  or 
substantially  bundled  requirement.  The 
procuring  activity,  at  that  time,  should 
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also  provide  to  the  small  business  the 
name,  phone  number  and  address  of  the 
applicable  SBA  PCR  (or  if  a  PCR  is  not 
assigned  to  the  procuring  activity,  the 
SBA  Office  of  Government  Contracting 
Area  Office  serving  the  area  in  which 
the  buying  activity  is  located). 

(iii)  When  the  procuring  activity 
intends  to  proceed  with  an  acquisition 
involving  bundled  or  substantially 
bundled  procurement  requirements,  it 
must  document  the  acquisition  strategy 
to  include  a  determination  that  the 
bundling  is  necessary  and  justified, 
when  compared  to  the  benefits  that 
could  be  derived  from  meeting  the 
agency's  requirements  through  separate 
smaller  contracts. 

(A)  The  procuring  activity  may 
determine  a  consohdated  requirement  to 
be  necessary  and  justified  if.  as 
compared  to  the  benefits  that  it  would 
derive  from  contracting  to  meet  those 
requirements  if  not  consolidated,  it 
would  derive  measurably  substantial 
benefits.  The  procuring  activity  must 
quantify  the  identified  benefits  and 
explain  how  their  impact  would  be 
substantial.  Measurably  substantial 
benefits  include  any  one,  or  more,  of  the 
following  in  any  combination,  or  in  the 
aggregate: 

(1)  Cost  savings  and/or  price 
reduction; 

(2)  Quality  improvements  that  will 
save  time  or  improve  or  enhemce 
performance  or  efficiency; 

(3)  Reduction  in  acquisition  cycle 
times; 

(4)  Better  terms  and  conditions;  or 

(5)  Any  other  quantifiably  substantial 
benefits. 

(B)  The  reduction  of  administrative  or 
personnel  costs  alone  shall  not  be  a 
justification  for  bundling  of  contract 
requirements  unless  the  administrative 
or  personnel  cost  savings  are  expected 
to  be  substantial,  in  relation  to  the 
dollar  value  of  the  procurement  to  be 
consolidated  (including  options). 

(C)  In  assessing  whether  cost  savings 
and/or  a  price  reduction  would  be 
achieved  through  bundling,  the 
procuring  activity  and  SBA  must 
compare  the  price  that  has  been  charged 
by  small  businesses  for  the  work  that 
they  have  performed  and.  where 
available,  the  price  that  could  have  been 
or  could  be  charged  by  small  businesses 
for  the  work  not  previously  performed 
by  small  business. 

(4)  Substantial  bundling.  Where  a 
proposed  procurement  strategy  involves 
a  substantial  bundling  of  contract 
requirements,  the  procuring  agency 
must,  in  the  documentation  of  that 
strategy,  include  a  determination  that 
the  anticipated  benefits  of  the  proposed 


bundled  contract  justify  its  use.  and 
must  include,  at  a  minimum: 

(i)  The  analysis  for  bundled 
requirements  set  forth  in  paragraph 
(d)(3)(iii)  of  this  section; 

(ii)  An  assessment  of  the  specific 
impediments  to  participation  by  small 
business  concerns  as  prime  contractors 
that  wrill  result  from  the  substantial 
bundling; 

(iii)  Actions  designed  to  maximize 
small  business  participation  as  prime 
contractors,  including  provisions  that 
encourage  small  business  teaming  for 
the  substantially  bundled  requirement; 
and 

(iv)  Actions  designed  to  maximize 
small  business  participation  as 
subcontractors  (including  suppliers)  at 
any  tier  under  the  contract  or  contracts 
that  may  be  awarded  to  meet  the 
requirements. 

(5)  Significant  subcontracting 
opportunity,  (i)  Where  a  bundled  or 
substantially  bundled  requirement 
offers  a  significant  opportunity  for 
subcontracting,  the  procuring  agency 
must  designate  the  following  factors  as 
significant  factors  in  evaluating  offers: 

(A)  A  factor  that  is  based  on  the  rate 
of  participation  provided  under  the 
subcontracting  plan  for  small  business 
in  the  performance  of  the  contract;  and 

(B)  For  the  evaluation  of  past 
performance  of  an  offeror,  a  factor  that 
is  based  on  the  extent  to  which  the 
offeror  attained  applicable  goals  for 
small  business  participation  in  the 
performance  of  contracts. 

(ii)  Where  the  offeror  for  such  a 
bundled  contract  qualifies  as  a  small 
business  concern,  the  procuring  agency 
must  give  to  the  offeror  the  highest  score 
possible  for  the  evaluation  factors 
identified  in  paragraph  (d)(5)(i)  of  this 
section. 

5.  Section  125.6  is  amended  by 
adding  the  following  new  paragraph  (g) 
at  the  end  thereof: 

§125.6    Prime  contractor  performance 
requirements  (iimitatlons  on 
sutKontracting). 

*         *        «         *        * 

(g)  Where  an  offeror  is  exempt  from 
affiliation  under  §121.103(0(3)  of  this 
chapter  and  qualifies  as  a  small  business 
concern,  the  performance  of  work 
requirements  set  forth  in  this  section 
apply  to  the  cooperative  effort  of  the 
team  or  joint  venture,  not  its  individual 
members. 

Dated:  December  22. 1998. 
Aida  Alvarez, 

Administrator. 

[FR  Doc.  99-560  Filed  1-12-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-66-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Ayres 
Corporation  S2R  Series  and  Model  600 
S2D  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
97-17-03,  which  currently  requires 
inspecting  the  V4-inch  and  Vie-inch  bolt 
hole  areas  on  the  lower  spar  caps  for 
fatigue  cracking  on  Ayres  S2R  series  and 
Model  600  S2D  airplanes,  and  replacing 
any  lower  spar  cap  where  fatigue 
cracking  is  found.  That  AD  resulted 
from  an  accident  on  an  Ayres  S2R  series 
airplane  where  the  wing  separated  from 
the  airplane  in  flight.  The  proposed  AD 
would  retain  the  initial  inspection  and 
possible  replacement  requirements  of 
AD  97-17-03,  would  require  the 
inspections  to  be  repetitive,  would  add 
certain  Ayres  airplanes  to  the 
Applicability  of  the  AD,  would  change 
the  initial  compliance  time  for  all 
airplanes,  and  would  arrange  the 
affected  airplanes  into  four  groups 
instead  of  three  based  on  usage  and 
configurations.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
fatigue  cracking  of  the  lower  spar  caps, 
which  could  result  in  the  wing 
separating  from  the  airplane  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  March  15,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-56- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Ayres  Corporation,  P.O.  Box  3090.  One 
Rockwell  Avenue.  Albany,  Georgia 
31706-3090.  This  information  also  may 
be  examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Satish  Lall,  Aerospac  Engineer,  FAA, 
Atlanta  Aircraft  Certi'^ication  Office. 
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One  Crown  CJenter,  1895  Phoenix 
Boulevard.  Suite  450.  Atlanta.  Georgia 
30349;  telephone:  (770)  703-6082; 
facsimile:  (7^0)  703-6097. 
SUPPLEMENT Al^Y  INFORMATION: 

Comments  limited 

Interested  |  )ersons  are  invited  to 
participate  ir  the  making  of  the 
proposed  ruli  t  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  ident:  fy  the  Rules  Docket 
number  and  lie  submitted  in  triplicate  to 
the  address  s  lecified  above.  All 
communicati  3ns  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  b(i  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  re  julatory,  economic, 
environment!  1,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wi  1  be  available,  both  before 
and  after  the  ;losing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  pei  sons.  A  report  that 
summarizes  e  ach  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenteis  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  n  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91  ;-CE-56-AD."  The 


postcard  will 


returned  to  tl:  e  commenter 
Availability  (if  NPRMs 

Any  persor 
NPRM  by  submitting 
FAA,  Central 
Regional  Counsel 
Docket  No. 
601  E.  12th 
64106. 


be  date  stamped  and 


may  obtain  a  copy  of  this 

a  request  to  the 
Region,  Office  of  the 
Attention:  Rules 
;-56-AD.  Room  1558, 
,  Kansas  City,  Missouri 


9(k-CE- 
Sreet 


Discussion 

AD  97-1 7-b3,  Amendment  39-10105 
(62  FR  43926  August  18. 1997), 
currently  reqiiires  the  following  on 
Ayres  S2R  series  and  Model  600  S2D 
airplanes: 
— Inspecting  the  V4-inch  and  Vie-inch 

bolt  hole  aieas  on  the  lower  spar  caps 

for  fatigue  cracking;  and 
— Replacmg  i  ny  lower  spar  cap  where 

fatigue  cracking  is  found. 

AD  97-17-33  superseded  AD  97-13- 
-11  (62  FR  36«  78,  July  10,  1997).  which 
required  the  j  ame  actions  but  contained 
an  incorrect  c  esignation  of  the  Model 
S2R-R1340  a  rplanes. 


Accomplishment  of  the  inspection  is 
required  in  accordance  with  Ayres 
Service  Bulletin  No.  SB-AG-39,  dated 
September  17, 1996.  This  inspection 
utilizes  magnetic  particle  procedures 
and  must  follow  American  Society  for 
Testing  Materials  (ASTM)  E1444-94A, 
using  wet  particles  meeting  the 
requirements  of  the  Society  for 
Automotive  Engineers  (SAE)  AMS  3046. 
This  inspection  is  to  be  accomplished 
by  a  Level  2  or  Level  3  inspector 
certified  using  the  guidelines 
established  by  the  American  Society  for 
Nondestructive  Testing  or  MIL-STD- 
410. 

Accomplishment  of  the  replacement, 
if  necessary,  is  required  in  accordance 
with  the  applicable  maintenance 
manual. 

That  AD  resulted  from  an  accident  on 
an  Ayres  S2R  series  airplane  where  the 
wing  separated  from  the  airplane  in 
flight.  Investigation  of  all  resources 
available  to  the  FAA  at  the  time  of  the 
accident  showed  nine  occurrences  of 
fatigue  cracking  in  the  lower  spar  caps 
of  Ayres  S2R  airplanes,  specifically 
emanating  from  the  'A-inch  and  Vie- 
inch  bolt  holes.  Investigation  of  the 
above-referenced  accident  revealed  that 
the  cause  can  be  attributed  to  fatigue 
cracks  emanating  from  the  y4-inch  and 
Vi6-inch  bolt  holes  in  the  left  lower  spar 
cap.  Because  the  Ayres  Model  600  S2D 
airplanes  have  a  similar  type  design  to 
that  of  the  S2R  series  airplanes,  they 
were  included  in  the  Applicability  of 
AD  97-17-03. 

Data  accumulated  by  the  FAA 
indicates  that  the  fatigue  cracks  on  these 
Ayres  S2R  series  airplanes  become 
detectable  at  different  times  based  upon 
the  type  of  engines  and  design  of  the 
airplane.  With  this  in  mind,  the  FAA 
categorized  these  airplanes  into  three 
groups  for  the  Applicability  of  AD  97- 
17-03: 

— Group  1  airplanes  have  steel  spar  caps 
with  aluminum  webs.  These  airplanes 
Eire  capable  of  carrying  heavier  loads 
and  data  indicated  that  the 
inspections  in  the  affected  areas  of  the 
lower  spar  caps  required  by  AD  97- 
17-03  should  begin  upon  the 
accumulation  of  2,700  hours  time-in- 
service  (TIS); 

— Group  2  airplanes  have  steel  spar  caps 
with  steel  webs.  Because  of  the  steel 
webs  as  opposed  to  aluminum,  data 
indicated  that  the  inspections  in  the 
a^ected  areas  of  the  lower  spar  caps 
required  by  AD  97-17-03  should 
begin  upon  the  accumulation  of  4,300 
hours  TIS;  and 

— Group  3  airplanes,  which  are  the  ones 
manufactured  first,  have  steel  spars 
with  aluminum  webs  and  low 


horsepower  radial  engines,  and  thus 
do  not  have  the  ability  to  carry  as 
much  weight  as  airplanes  in  the  other 
two  groups.  Data  indicated  that  the 
inspections  in  the  affected  areas  of  the 
lower  spar  caps  required  by  AD  97- 
17-03  should  begin  upon  the 
accumulation  of  9,000  hours  TIS. 

Manufacture  of  the  affected  airplanes 
began  in  1965  with  the  airplanes 
incorporating  the  lower  horsepower 
radial  engines.  Many  of  the  airplane 
models  referenced  in  AD  97-17-03  are 
still  currently  in  production.  These 
airplanes  are  used  in  agricultural 
operations  and  average  500  hours  TIS 
annually.  With  this  in  mind,  some  of  the 
earlier  manufactured  airplanes  could 
have  as  many  as  16,000  hours  total  TIS. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  both  AD  97-13- 
11  and  AD  97-17-03,  the  FAA  has 
received  data  specifying  29  additional 
occurrences  of  fatigue  cracks  found  in 
the  lower  spar  caps  of  Ayres  S2R  and 
Model  600  S2D  airplanes.  The  data  from 
these  occurrences  indicate  the 
following: 

— Several  of  these  occurrences  involved 
airplanes  that  had  not  accumulated 
enough  hours  to  require  the  initial 
inspection  of  AD  97-17-03; 

— Detectable  cracks  could  still  develop 
after  the  initial  inspection  on  the 
affected  airplanes;  and 

— The  following  airplanes  were  recently 
manufactured  and  have  a  similar  type 
design  to  that  of  the  airplanes  affected 
by  AD  97-17-03: 


Model 

Serial  numbers 

S2R-T34  ... 

S2R-G6 

S2R-G10  ... 

T34-227  through  134-232. 

T34-234,  and  T34-236. 
G6-147. 
G10-139,  G10-140,  and  GIO- 

141 

Relevant  Service  Information 

The  Ayres  Corporation  has  issued 
Service  Bulletin  No.  SB-AG-39,  Rev.  1, 
dated  December  12, 1997,  which  adds 
the  above-referenced  airplanes,  specifies 
that  the  inspection  be  repetitive,  and 
references  different  compliance  times 
for  the  repetitive  inspections  depending 
on  whether  the  method  used  is  magnetic 
particle,  ultrasonic,  or  eddy  current. 
Procedures  for  the  inspection  are 
contained  in  Ayres  Service  Bulletin  No. 
SB-AG-39,  dated  September  17,  1996. 
Ayres  Custom  Kit  No.  CK-AG-29,  dated 
December  23, 1997,  includes  procedures 
for  reworking  the  spar  cap  if  a  small 
crack  is  found  in  the  'A-inch  spar  cap 
hole;  and  includes  procedures  for 
replacing  the  butterfly  center  splice 
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plate,  part  number  20211-3,  from  the  aft 
surface  of  the  wing  spar  join  area. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that: 
— The  above-referenced  airplanes 

should  be  added  to  the  Applicability 

of  AD  97-17-03; 
— ^The  inspections  should  be  repetitive; 
— The  initial  compliance  time  should  be 

changed  for  all  airplanes; 
— The  affected  airplanes  should  be 

arranged  into  four  groups  instead  of 

three  based  on  usage  and 

configurations;  and 
— AD  action  should  be  taken  to  continue 

to  detect  fatigue  cracking  of  the  lower 

spar  caps,  which  could  result  in  the 

wing  separating  from  the  airplane 

with  consequent  loss  of  control  of  the 

airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Ayres  600  S2D  and 
S2R  airplanes  of  the  same  type  design, 
the  FAA  is  proposing  AD  action  to 
supersede  AD  97-17-03.  The  proposed 
AD  would  retain  the  inspection  and 
replacement  (if  necessary)  of  the  lower 
spar  caps  that  are  currently  required  in 
AD  97-17-03;  and  would  make  these 
inspections  repetitive,  would  add 
additional  airplanes  to  the  Applicability 
of  the  AD,  would  change  the  initial 
compliance  time  for  all  airplanes,  and 
would  arrange  the  affected  airplanes 
into  four  groups  instead  of  three  based 
on  usage  and  configurations. 

Accomplishment  of  the  actions 
specified  in  this  NPRM  would  be 
required  in  accordance  with  the  service 
information  previously  referenced,  as 
applicable. 

Cost  Impact 

The  FAA  estimates  that  1,000 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  3  workhours 
per  airplane  to  accomplish  the  proposed 
initial  inspection,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  to  accomplish  the  proposed  initial 
inspection  cost  approximately  $417  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$597,000,  or  $597  per  airplane.  This 
figure  only  takes  into  account  the  cost 
of  the  proposed  initial  inspection  and 
does  not  take  into  account  the  cost  of 
proposed  repetitive  inspections.  The 
FAA  has  no  way  of  determining  how 


many  repetitive  inspections  each 
owner/operator  of  the  affected  airplanes 
would  incur. 

In  addition,  these  figures  are  based 
upon  the  presumption  that  no  affected 
airplane  operator  has  accomplished  the 
proposed  inspection,  and  does  not  take 
into  account  the  cost  for  replacement  if 
a  crack  is  found.  The  FAA  has  no  way 
of  determining  the  number  of  wing  spar 
caps  that  may  need  to  be  replaced  based 
upon  the  results  of  the  proposed 
inspections. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-17-03.  Amendment  39-10105  (62 


FR  43926,  August  18,  1997),  and  by 
adding  a  new  AD  to  read  as  follows: 

Ayres  Corporation:  Docket  No.  98-CE-56- 
AD;  Supersedes  AD  97-17-03. 
Amendment  39-10105. 

Applicability:  Airplanes  with  the  following 
model  and  serial  number  designations  with 
or  without  a  -DC  or  -X  suffix,  certificated  in 
any  category: 

Group  i  Airplanes 


Model 

Serial  numbers 

S-2R 

5000R  through  5099R,  except 

5010R,  5031R,  5038R. 

5047R.  and  5085R. 

S2R-R1340 

R134C>-011.  R1340-012. 

R134O-019.  R1340-020. 

R 1340-024.  R 1340-025.  and 

R 1340-027. 

S2R-R1820 

R 1820-001  through  1820-035. 

S2R-T34  ... 

6000R  through  6049R,  T34- 

001  through  T34-143.  T34- 

145.  T34-147  through  T34- 

167.  T34-171.  T34-180.  and 

734-181*. 

S2R-T15  ... 

T 15-001  through  T 15-033". 

S2R-T11   ... 

T1 1-001  through  T1 1-005. 

S2R-G1  

G1-101  through  Gl-106. 

•The  serial  numbers  of  the  Model  S2R-T34 
airplanes  could  incorporate  T34-xxx.  T36-xxx, 
T41-XXX,  or  T42-XXX.  This  AD  applies  to  all  of 
these  serial  number  designations  as  they  are 
all  Model  S2R-T34  airplanes. 

"The  serial  numbers  of  the  Model  S2R-T15 
airplanes  could  incorporate  T15-xx  and  T27- 
XX.  This  AD  applies  to  both  of  these  serial 
number  designations  as  they  are  both  Model 
S2R-T15  airplanes. 

Group  2  Airplanes 


Model 

Serial  numbers 

S2R-R1340 

R 1340-028  through  R1340- 

035. 

S2R-R1820 

R 1820-036. 

S2R-T65  ... 

T65-001  through  T65-017. 

S2RHG- 

T65-O02  through  T6&-017. 

T65. 

S2R-T34  ... 

T34-144.  T34-146.  T34-168. 

T34-169.  T34-172  through 

T34-179.  andT34-189 

through  T34-232.  T34-234-. 

S2R-T45  ... 

T45-001  through  T4&-014. 

S2R-G6  

G6-101  through  G6-147. 

S2R-G10  ... 

G10-101  through  G 10-1 38. 

G10-140.  andGlO-141". 

S2R-G5  

G5-101  through  G5-105. 

*  The  serial  numt>ers  of  the  Model  S2R-T34 
airplanes  could  incorporate  T34-xxx,  T36-xxx, 
T41-XXX,  or  T42-XXX.  This  AD  applies  to  all  of 
these  serial  number  designations  as  they  are 
all  Model  S2R-T34  airplanes. 

"The  bolt  holes  in  the  Model  S2R-G10  air- 
planes. S/N's  G10-137,  G10-140.  and  GIO- 
141  only,  have  t>een  cold  worked  at  the  Ayres 
factory.  The  repetitive  inspection  intervals  for 
the  airplanes  incorporating  these  three  serial 
numt>ers  should  follow  those  given  for  cold 
worked  holes  presentee*  in  the  Repetitive  In- 
spections chart  In  the  Compliance  section  of 
this  AD. 
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Group  3  Airplanes* 


Model 


600  S2D  .... 

S-2R 

S2R-R1340 

S2R-R3S  ... 


Serial  numbers 


All  serial  numbers  beginning 
with  60Q-1 311 D. 

1$80R  and  1416R  through 
4999R. 

R|1 340-001  through  R1340- 
010,  R1340-013  through 
R1340-018.  R1340-021 
through  R 1340-023,  and 
R1340-026. 

R6S-001  through  R3S-011. 


•  Any  Group  3  airplane  that  has  been  modi- 
fied wtth  a  hopptr  of  a  capaaty  over  410  gal- 
lons, a  piston  eigine  greater  than  600  horse- 
power, or  any  gks  tuit)ine  engine  makes  the 
airplane  a  Grou^  1  airplane  for  the  purposes 
of  this  AD.  The  I  owner/operator  must  inspect 
the  airplane  at  f\e  Group  1  compliance  time 
specified  in  the  C  Compliance  section  of  this  AD. 

Group  4  Airplanes 


Model 


S-2R 


S2R-T34 
S2R-G1  .. 
S2R-G10 


5<i10R,  5031 R,  5038R.  5047R. 

and  5085R. 
T;  4-236. 
Gl-107,  G1-108. 
G 10-139. 


Note  1:  This 
identified  in  the 


ADi 


provision,  regarc 
modified,  alterec 
subject  to  the 
airplanes  that 
repaired  so  that 
requirements  of 
owner/operator 
alternative 
accordance  with 


Serial  numbers 


applies  to  each  airplane 
preceding  applicability 
less  of  whether  it  has  been 
.  or  repaired  in  the  area 
re(luiremenls  of  this  AD.  For 
been  modified,  altered,  or 
I  he  performance  of  the 
his  AD  is  affected,  the 
I  nust  request  approval  for  an 
methpd  of  compliance  in 

paragraph  (e)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Initial  and  repetitive 
inspections  required  as  indicated  below,  and 
any  necessary  replacement  required  prior  to 
further  flight  as  indicated  in  the  body  of  this 
AD.  The  initial  inspection  may  already  have 
been  accomplished  in  accordance  with  AD 
97-17-03,  which  is  superseded  by  this  AD; 
or  in  accordance  with  AD  97-13-11,  which 
was  superseded  by  AD  97-17-03. 

Initial  Inspections 

— Group  1  Airplanes:  Required  upon  the 
accximulation  of  2,000  hours  time-in- 
service  (TIS)  on  each  lower  spar  cap  or 
within  50  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
unless  already  accomplished  (compliance 
with  AD  97-17-03  or  AD  97-13-11).  and 
thereafter  at  intervals  specified  in  the 
Repetitive  Inspections  chart  in  this  section 
of  the  AD. 

— Group  2  Airplanes:  Required  upon  the 
accumulation  of  2,200  hours  TIS  on  each 
lower  spar  cap  or  within  50  flight  hours 
af^er  the  effective  date  of  this  AD, 
whichever  occur  later,  unless  already 
accomplished  (compliance  with  AD  97- 
17-03  or  AD  97-13-11),  and  thereafter  at 
intervals  specified  in  the  Repetitive 
Inspections  chart  in  this  section  of  the  AD. 

— Group  3  Airplanes:  Required  upon  the 
accumulation  of  6,400  hours  TIS  on  each 
lower  spar  cap  or  within  50  flight  hours 
af^er  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  already 
accomplished  (compliance  with  AD  97- 
17-03  or  AD  97-13-11),  and  thereafter  at 
intervals  specified  in  the  Repetitive 
Inspections  chart  in  this  section  of  the  AD. 


— Group  4  Airplanes:  As  presented  below. 

For  S/N's  T34-236,  Gl-107,  Gl-108,  and 
GlO-139:  Required  upon  the  accumulation  of 
2,600  hours  TIS  on  each  lower  spar  cap  or 
within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later;  and  thereafter  at  intervals  specified  in 
the  Repetitive  Inspections  chart  in  this 
section  of  the  AD. 

For  S/N  5010R:  Required  upon  the 
accumulation  of  5,530  hours  TIS  on  each 
lower  spar  cap  or  within  the  next  50  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later:  and  thereafter  at 
intervals  specified  in  the  Repetitive 
Inspections  chart  in  this  section  of  the  AD. 

For  S/N  5038R:  Required  upon  the 
accumulation  of  5,900  hours  TIS  on  each 
lower  spar  cap  or  within  the  next  50  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  specified  in  the  Repetitive 
Inspections  chart  in  this  section  of  the  AD. 

For  S/N's  5031R  and  5047R:  Required 
upon  the  accumulation  of  6,400  hours  TIS  on 
each  lower  spar  cap  or  within  the  next  50 
hours  TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  specified  in  the  Repetitive 
Inspections  chart  in  this  section  of  the  AD. 

For  S/N  5085R:  Required  upon  the 
accumulation  of  6,290  hours  TIS  on  each 
lower  spar  cap  or  within  the  next  50  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  specified  in  the  Repetitive 
Inspections  chart  in  this  section  of  the  AD. 

Repetitive  Inspections 

The  following  gives  the  required  repetitive 
inspection  intervals  based  on  the  situation 
found  during  the  last  inspection  and  the 
method  of  inspection  utilized: 


Situation 


Magnetic 

particle 

(hours  TIS) 


Ultrasonic 
(hours  TIS) 


Eddy 

current 

(hours  TIS) 


No  cracks  

No  cracks;  and  cbid  work  accomplished  per  SB-AG-39* 

No  cracks;  cold  work  accomplished  per  SB-AG-39;  and  butterfly  plates,  part  number  (P/N)  20211- 

09  and  20211-fii  installed  per  CK-AG-29,  Part  II" 

Small  crack  found;  cold  work  to  remove  crack  accomplished  per  SB-AG-39***,  or  CK-AG-29,  Part 

I,  accomplished  to  remove  crack,  and  then  cold  work  accomplished  per  SB-AG-39'*** 

Small  crack  founp;  cold  work  to  remove  crack  accomplished  per  SB-AG-39***,  or  CK-AG-29,  Pan 

I,  accomplishecl  to  remove  crack,  and  then  cold  work  accomplished  per  SB-AG-39;  and  butterfly 

plates,  part  nujnber  (P/N)  20211-09  and  20211-11,  installed  per  CK-AG-29,  Part  II  


500 
1.500 

2,500 

950 

1.550 


400 
1.200 

1,950 

750 

1.200 


450 
1.300 

2,150 

825 

1.350 


•Aircraft  S/N's |G10-137,  GlO-140  and  GlO-141  were  cold  worked  at  the  factory  and  may  follow  this  repetitive  inspection  interval. 
••Aircraft  S/N'$  T34-236.  Gl-107.  Gl-108,  and  GlO-139  were  cold  worked  and  had  the  butterfly  plates  installed  at  the  factory  and  may  fol- 
low this  repetitiva  inspection  interval. 
"•  If  a  crack  isismall  enough,  it  may  be  removed  through  the  reaming  associated  with  the  cold  work  process. 
••••Some  aircraft  owners/operators  were  issued  alternative  methods  of  compliance  with  AD  97-17-03  to  ream  the  'A-inch  bolt  hole  to  a  Vie- 


inch  diameter. 


To  detect  fati 
caps,  which  cou 
separating  ft-om 
loss  of  control 
following: 

(a)  Inspect, 
ultrasonic  or  ei 
inch  and  Vie 
lower  spar  cap 


g|ie  cracking  of  the  lower  spar 

i  result  in  the  wing 
I  he  airplane  with  consequent 
oqthe  airplane,  accomplish  the 


dcy 

inc  1 

f(r 


usi^g  magnetic  particle, 

current  procedures,  the  V« 
bolt  hole  areas  on  each 
fatigue  cracking. 


Accomplish  the  inspection  in  accordance 
with  Ayres  Service  Bulletin  No.  (SB)  SB-AG- 
39,  dated  September  17, 1996,  and  SB  SB- 
AG-39  Rev.  1,  dated  December  12, 1997.  The 
cracks  may  emanate  from  the  bolt  hole  on  the 
face  of  the  spar  cap  or  they  may  occur  in  the 
shaft  of  the  hole;  both  areas  must  be 
inspected. 


(1)  The  magnetic  particle  inspection  must 
follow  American  Society  for  Testing 
Materials  (ASTM)  E1444-94A,  using  wet 
particles  meeting  the  requirements  of  the 
Society  for  Automotive  Engineers  (SAE)  AMS 
3046. 

Caution:  The  wings  must  be  firmly 
supported  during  the  inspection  to  prevent 
movement  of  the  spar  caps  when  the  splice 
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blocks  are  removed.  This  will  allow  easier 
realignment  of  the  splice  block  holes  and  the 
holes  in  the  spar  cap  for  bolt  insertion. 

(2)  Ultrasonic  or  eddy  current  inspection 
procedures  must  be  approved  by  the  FAA.  To 
obtain  FAA  approval,  send  your  proposed 
procedure  to  the  Manager,  Atlanta  Aircraft 
Certification  (AGO),  One  Crown  Center,  1895 
Phoenix  Boulevard,  Suite  450,  Atlanta, 
Georgia  30349.  Removal  of  the  splice  block 

is  not  required  for  either  the  ultrasonic  or 
eddy  current  inspections,  unless  corrosion  is 
visible. 

(3)  All  inspections  required  by  this  AD 
shall  be  accomplished  by  a  Level  2  or  Level 
3  inspector  certified  for  that  inspection 
method  using  the  guidelines  established  by 
the  American  Society  for  Nondestructive 
Testing  or  MIL-STD-410. 

(b)  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD  and  if  the 
crack  is  too  large  to  be  removed  by  the 
reaming  used  in  the  cold  work  process  of 
Ayres  SB  No.  SB-AG-39.  dated  September 
17, 1996,  or  by  using  the  method  specified 
in  Part  I  of  Ayres  Custom  Kit  No.  CK-AG- 
29,  dated  December  23, 1997,  prior  to  further 
flight,  replace  the  affected  lower  spar  cap  in 
accordance  with  the  applicable  maintenance 
manual.  Upon  replacement  of  a  spar  cap, 
total  hours  TIS  starts  over  for  that  particular 
lower  spar  cap.  Use  the  compliance  time 
specified  in  the  Repetitive  Inspection  chart  in 
the  Compliance  section  of  this  AD  to 
determine  when  the  inspection  is  required. 

(c)  If  any  cracking  is  found  during  the 
inspections  required  by  this  AD,  submit  a 
report  of  inspection  findings  to  the  Manager, 
Atlanta  AGO,  One  Grown  Center,  1895 
Phoenix  Boulevard,  Suite  450,  Atlanta, 
Georgia  30349;  facsimile:  (770)  703-6097;  at 
the  applicable  time  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  this  AD.  The  report  must 
include  a  description  of  any  cracking  found; 
the  airplane  serial  number  and  engine  model 
number;  the  total  number  of  flight  hours  on 
the  lower  spar  cap  that  is  found  cracked;  time 
since  last  inspection,  if  applicable;  and  the 
time  on  the  spar  cap  when  the  bolt  holes 
were  cold  worked  or  when  the  butterfly  plate 
was  installed,  if  applicable.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  ef  seq.]  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD.  submit  the  report  within  10  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  in  accordance  with 
AD  97-17-03,  which  is  superseded  by  this 
AD;  or  by  AD  97-13-11.  which  was 
superseded  by  AD  97-17-03,  submit  the 
report  within  10  days  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  to  accomplish  the  modification 
requirements  of  this  AD  provided  the 
following  is  followed: 


(1)  The  hopper  is  empty. 

(2)  Vne  is  reduced  to  126  miles  per  hour 
(109  knots). 

(3)  Flight  into  known  turbulence  is 
prohibited. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  AGO,  One  Grown  Center, 
1895  Phoenix  Boulevard,  Suite  450.  Atlanta, 
Georgia  30349. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  97-17-03, 
which  is  superseded  by  this  AD;  or  in 
accordance  with  AD  97-13-11,  which  was 
superseded  by  AD  97-17-03,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD  unless  otherwise  noted  by  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Ayres  Corporation. 
P.O.  Box  3090.  One  Rockwell  Avenue. 
Albany.  Georgia  31706-3090;  or  may 
examine  these  documents  at  the  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

(g)  This  amendment  supersedes  AD  97-17- 
03.  Amendment  39-10105. 

Issued  in  Kansas  City.  Missouri,  on  January 
6. 1999. 

Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-684  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-383-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737  series  airplanes.  This 
proposal  would  require  repetitive 
displacement  tests  of  the  secondary 
slide  in  the  dual  concentric  servo  valve 
of  the  power  control  unit  (PCU)  for  the 
rudder,  and  replacement  of  the  valve 


assembly  with  a  modified  valve 
assembly,  if  necessary.  This  proposal  is 
prompted  by  reports  of  cracking  found 
in  PCU  secondary  servo  valve  slides. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
secondary  slide  and  consequent  rudder 
hardover  and  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
February  12.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
383-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  R.C. 

Jones.  Aerospace  Engineer.  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1118; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenten 
acknowledge 
submitted  in 
must  submit  a 
postcard  on  w 
statement  is 
Docket  Number 
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wishing  the  FAA  to 
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response  to  this  notice 
self-addressed,  stamped 
1  lich  the  following 
"Comments  to 
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date  stamped  and 
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mfade: 


te 


The 


Availability  ol  NPRMs 


Any  person 
NPRMby 
FAA,  Transpo^ 
ANM-114, 
98-NM-383- 
SW.,  Renton. 


may  obtain  a  copy  of  this 
submitting  a  request  to  the 
Airplane  Directorate, 
Attention:  Rules  Docket  No. 
1601  Lind  Avenue, 
Washington  98055-4056. 


Discussion 


The  FAA  hai  i  received  reports  of 


cracking  found 


on  Boeing  Model  737 


series  airplane  i  on  one  of  the  two  legs 
of  the  clevis  of  the  secondary  slide, 
which  is  a  com  ponent  of  the  dual  servo 
valve  in  the  polwer  control  imit  (PCU)  of 
the  rudder.  Mast  of  the  cracks  were 
found  during  tiie  manufacturing  process 
by  the  PCU  supplier.  However,  some  of 
the  cracks  wer^  found  on  servo  valve 
assemblies  by  Operators;  those 
assemblies  haq  not  yet  been  installed  in 
PCU's.  Test  reiilts  have  indicated  that 
a  crack  in  one  leg  of  the  secondary  slide 
is  not  in  itself  an  unsafe  condition. 
However,  a  crack  in  the  other  leg  of  that 
same  slide  cou)d  cause  the  slide  to 
break  apart  and  allow  a  loose  part  to  jam 
both  the  primary  and  secondary  slides 
within  the  valvje  assembly.  This 
condition,  if  ndt  corrected,  could  result 
in  rudder  hardover  and  reduced 
controllability  pf  the  airplane. 

Other  Relevant  Rulemaking 

Related  AD  ^7-14-04.  amendment 
39-10061 (62 
applicable  to  al 
-200.  -300,  ^1 
airplanes,  reqi 
actions: 


35068.  June  30.  1997). 
Boeing  Model  737-100. 
10.  and  -500  series 
ires  the  following 


•  Tests  of  tht  main  rudder  PCU  to 
detect  excessive  internal  leakage  of 
hydrauhc  fluid|  stalUng,  or  reversal,  and 
to  verify  prope*  operation  of  the  PCU; 

•  Replacement  of  the  PCU  with  a  unit 
having  a  differ*  nt  part  number,  if 
necessary  (the  new  PCU  incorporates  a 
redesigned  valve  assembly); 

•  Replacement  of  the  PCU  and  the 
vernier  control  prod  bolts  with  newly 


designed  units; 


•  Leak  tests  (»f  the  PCU.  and 
replacement  of  the  PCU  with  a 
serviceable  or  i^ewly  designed  unit,  if 
necessary. 


and 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
a  draft  of  Boeing  Alert  Service  Bulletin 
737-27A1221.  dated  January  14.  1999 
(for  Boeing  Model  737-100.  -200.  -300. 
-400.  and  -500  series  airplanes);  and  a 
draft  of  Boeing  Alert  Service  Bulletin 
737-27A1222.  dated  January  14.  1999 
(for  Boeing  Model  737-600.  -700.  and 
-800  series  airplanes).  [Although  these 
alert  service  bulletins  will  not  be 
published  until  after  this  proposed  AD 
has  been  issued,  they  are  not  expected 
to  be  substantively  different  from  the 
drafts  that  have  been  approved.  Copies 
of  these  drafts  have  been  placed  in  the 
rulemaking  docket.]  These  draft  alert 
service  bulletins  describe  procedures  for 
a  displacement  test  of  the  secondary 
slide  in  the  dual  concentric  servo  valve 
of  the  rudder  PCU.  criteria  for  passing 
the  test,  and  procedures  for  replacement 
of  any  discrepant  valve  assembly  with 
one  having  a  slide  that  passes  the 
displacement  test.  Accomplishment  of 
the  actions  specified  in  the  draft  alert 
service  bulletins  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Boeing  Alert  Service  Bulletin  737- 
27A1222  refers  to  Parker  Service 
Bulletin  381500-27-01.  dated  December 
22,  1998,  as  an  additional  source  of 
service  information  for  accomplishment 
of  the  displacement  test  for  Model  737- 
600,  -700.  -800,  and  -900  series 
airplanes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identifted  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  draft  alert  service 
bulletins  described  previously,  except 
as  discussed  in  the  "Differences 
Between  Proposed  Rule  and  Draft  Alert 
Service  Bulletins"  section  of  this 
proposed  AD.  The  proposed  AD  also 
would  require  that  operators  report 
results  of  inspection  findings  to  the 
FAA  and  submit  failed  valve  assemblies 
to  Parker  Hannifin  Corporation  (the  PCU 
manufactiu^r). 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Differences  Between  Proposed  Rule  and 
Draft  Alert  Service  Bulletins 

Operators  should  note  that,  while  the 
draft  alert  service  bulletins  do  not 
recommend  that  the  displacement  test 


be  repeated,  the  FAA  has  determined 
that  the  proposed  AD  should  be 
considered  interim  action  until  the  root 
cause  of  the  cracking  Ccm  be  determined 
or  a  final  action  identified.  As  a  result, 
the  proposed  AD  would  require 
accomplishment  of  the  displacement 
test  at  regular  intervals. 

In  addition,  while  this  proposed  AD 
is  applicable  to  all  Boeing  Model  737 
series  airplanes,  the  effectivity  of  the 
alert  service  bulletins  is  limited  to 
airplanes  with  certain  line  numbers. 
Because  this  proposed  AD  is  interim 
action  and  a  final  action  has  not  yet 
been  identified  to  adequately  address 
the  identified  unsafe  condition,  it  will 
be  necessary  to  repeat  the  displacement 
test  on  all  Model  737  series  airplanes, 
including  airplanes  that  are  produced 
subsequent  to  those  with  line  numbers 
specified  in  the  draft  alert  service 
bulletins. 

Further,  although  draft  Boeing  Alert 
Service  Bulletin  737-27A1221  specifies 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  corrective 
actions,  this  proposal  would  require 
those  corrective  actions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  3.059 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,334  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
displacement  test,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $80,040,  or  $60  per 
airplane,  per  test  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that-  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  proposed  test  requires  that  the 
PCU  be  removed  &t>m  the  airplane.  It 
would  take  approximately  9  work  hours 
to  remove  and  reinstall  or  replace  the 
PCU.  For  Model  737-100.  -200.  -300, 
-400.  and  -500  series  airplanes, 
concurrent  accomplishment  of  this 
proposed  AD  and  AD  97-14-04  would 
preclude  the  necessity  to  accomplish 
this  replacement  action  twice,  thereby 
offsetting  the  cost  impact  on  operators. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
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between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemment.Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-383-AD. 

Applicability:  All  Model  737  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  secondary  servo 
valve  slide  in  the  rudder  power  control  unit 
(PCU)  due  to  cracking  of  the  slide,  and 
consequent  rudder  hardover  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Perform  a  displacement  test  of  the 
secondary  slide  in  the  dual  servo  valve  in  the 
rudder  PCU,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-27A1221,  dated  January 
14,  1999  (for  Model  737-100,  -200.  -300, 
-400,  and  -500  series  airplanes);  or  737- 
27A1222,  dated  January  14, 1999  (for  Model 
737-600,  -700,  -800.  and  -900  series 
airplanes);  at  the  applicable  time  specified  by 
paragraph  (a)(1).  (a)(2),  (a)(3).  (a)(4).  or  (a)(5)' 
of  this  AD.  Repeat  the  displacement  test  on 
that  PCU  thereafter  at  intervals  not  to  exceed 
12,000  flight  hours. 

(1)  For  Model  737-100,  -200,  -300,  -400, 
and  -500  series  airplanes  on  which  the  PCU 
replacement  required  by  paragraph  (d)(1)  of 
AD  97-14-04,  amendment  39-10061  (62  FR 
35068,  June  30, 1997),  has  been 
accomplished  prior  to  the  effective  date  of 
this  AD:  Conduct  the  displacement  test 
within  4  months  after  the  effective  date  of 
this  AD. 

(2)  For  Model  737-100,  -200,  -300.  -400, 
and  -500  series  airplanes  on  which  the  PCU 
installation  required  by  paragraph  (d)(1)  of 
AD  97-14-04  has  not  been  accomplished 
prior  to  the  effective  date  of  this  AD:  Prior 
to  installing  the  PCU  required  by  AD  97-14- 
04,  conduct  the  displacement  test  on  that 
PCU  as  required  by  this  paragraph  of  this  AD. 

(3)  For  airplanes  equipped  with  a  PCU 
having  part  number  65-44861-12  and  having 
serial  number  (S/N)  3509A  or  lower:  Conduct 
the  displacement  test  within  4  months  after 
the  effective  date  of  this  AD. 

(4)  For  Model  737-600,  -700.  and  -800 
series  airplanes  having  line  numbers  1 
through  222  inclusive:  Conduct  the 
displacement  test  within  4  months  after  the 
effective  date  of  this  AD. 

(5)  For  all  other  airplanes:  Conduct  the 
displacement  test  prior  to  the  accumulation 
of  12,000  flight  hours  on  the  PCU,  or  within 
30  days  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(b)  If  the  results  of  the  displacement  test 
required  by  paragraph  (a)  of  this  AD  are 
outside  the  limits  specified  by  Boeing  Alert 
Service  Bulletin  737-27A1221.  dated  January 
14, 1999  (for  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes),  or  737- 
27A1222,  dated  January  14, 1999  (for  Model 
737-600,  -700.  -800.  and  -900  series 
airplanes):  Prior  to  further  flight,  accomplish 
the  actions  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD. 

(1)  Replace  the  valve  assembly,  in 
accordance  with  the  applicable  alert  service 
bulletin,  with  a  serviceable  valve  assembly. 
And 

(2)  Following  installation  of  the 
replacement  valve  assembly  in  accordance 
with  paragraph  (b)(1)  of  this  AD,  perform  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly,  in  accordance 
with  the  applicable  alert  service  bulletin.  If 
the  test  results  are  outside  the  limits 
specified  by  the  applicable  alert  service 


bulletin,  prior  to  further  flight,  perform 
corrective  action  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Transport 
Airplane  Directorate. 

Note  2:  Boeing  Alert  Service  Bulletin  737- 
27A1222  refers  to  Parker  Service  Bulletin 
381500-27-01,  dated  December  22.  1998,  as 
an  additional  source  of  service  information 
for  accomplishment  of  the  displacement  test 
for  Model  737-600,  -700.  -800,  and  -900 
series  airplanes. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  main 
rudder  PCU  having  serial  number  (S/N) 
3509A  or  lower  (for  Model  737-100.  -200, 
-300.  -400.  and  -500  series  airplanes)  or  S/ 
N  0299  or  lower  (for  Model  737-600,  -700, 
-800,  and  -900  series  airplanes)  unless  that 
PCU's  nameplate  has  been  vibro-engraved 
with  the  letter  "C"  following  the  serial 
number. 

(d)(1)  Within  10  days  after  accomplishing 
the  displacement  test  required  by  paragraph 
(a)  of  this  AD:  Submit  a  report  of  inspection 
findings  to  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056:  fax 
(425)  227-1181.  The  report  must  include  the 
inspection  results  (both  positive  and  negative 
findings),  test  data  for  any  failed  actuators,  a 
description  of  any  discrepancies  found,  the 
part  number  and  serial  number  of  each 
actuator  tested,  and  the  airplane  serial 
number. 

(2)  Within  10  days  after  accomplishing  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD:  Submit  failed  valve  assemblies  for 
analysis  to  Parker  Hannifin  Corporation, 
Chief  Engineer.  Customer  Suppwrt 
Operations.  16666  Von  Karman  Avenue, 
Irvine,  California  92606. 

(3)  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Re  iton.  Washington,  on  January 
6,  1999. 
John  J.  Hickey 
Acting  Managt  r, 
Directorate,  Ai  ■craft  ( 
{FR  Doc,  99-6(  2 
BILUNG  CODE  4910-13-U 


Transport  Airplane 

t  Certification  Service. 
Filed  1-12-99;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  I 

[REQ-2091 0^-89] 

RIN154S-ANS( 

Group-Term  nsurance;  Uniform 
Premiums 


agency:  Intefnal  Revenue  Service  (IRS), 
Treasury. 
action:  Noti 
and  notice  ofli 


tue 


of  proposed  rulemaking 
public  hearing. 


SUMMARY:  Th  s  document  contains 
proposed  reg  ilations  that  revise  the 
uniform  prer  lium  table  used  to 
calculate  the  cost  of  group-term  life 
insurance  co'  'erage  provided  to  an 
employee  by  an  employer.  These 
proposed  reg  ilations  provide  guidance 
to  employers  who  must  use  the  uniform 
premium  tab  e  to  calculate  the  cost  of 
group-term  ii  isurance  includible  in  the 
gross  income  of  their  employees.  This 
document  als  o  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Comn  lents  must  be  received  by 
April  13. 199  9.  Requests  to  speak  and 
outlines  of  to  pics  to  be  discussed  at  the 
public  hearir  g  scheduled  for  May  6, 
1999,  must  bi!  received  by  April  15, 
1999.  The  IRS  requests  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  read. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209103-89). 
room  5228.  litemal  Revenue  Service, 
POB  7604.  Bin  Franklin  Station. 
Washington,  be  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.i  i.  and  5  p.m.  to 
CC:D0M:C01  IP:R  (REG-209103-89). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW..  Washington.  DC.  Alternatively, 
taxpayers  ma  y  submit  comments 
electronicall; '  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Pa  je.  or  by  submitting 
comments  di  ectly  to  the  IRS  Internet 
site  at  http://ivww.irs.ustreas.gov/prod/ 

tax regs/coiiments.html.  The  public 

hearing  will  )e  held  in  Room  2615, 
Internal  Revenue  Building,  1111 


Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Betty  J. 
Clary,  (202)  622-6070;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  cbntains  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  79  of  the 
Internal  Revenue  Code.  These  proposed 
regulations  revise  the  uniform  premium 
rates  used  to  calculate  the  cost  of  group- 
term  life  insurance  provided  to 
employees.  Section  79  generally  permits 
an  employee  to  exclude  from  gross 
income  the  cost  of  $50,000  of  group- 
term  life  insurance  coverage.  The 
remaining  cost  of  the  group-term  life 
insurance  is  included  in  the  employee's 
gross  income  to  the  extent  it  exceeds  the 
amount,  if  any,  paid  by  the  employee  for 
the  coverage.  The  cost  of  the  group-term 
insurance  is  determined  on  the  basis  of 
five-year  age  brackets  prescribed  by 
regulations. 

The  uniform  premiums  are  set  forth  in 
the  regulations  in  Table  I  entitled 
"Uniform  Premiums  for  $1,000  of 
Group-term  Life  Insurance  Protection." 
Section  1.79-3(d)(2).  A  table  was 
initially  published  on  July  6,  1966  (31 
FR  9199).  and  the  table  was  revised  on 
December  6.  1983  (48  F  R  54595).  The 
December  6, 1983  revision  was  made  to 
reflect  changes  in  mortality  since  1966, 
using  1975-1979  mortality  experience 
reported  by  the  Society  of  Actuaries. 
The  December  6,  1983  revision 
extrapolated  the  reported  mortality 
experience  to  1982,  and  reflected  a 
revised  gender  mix  and  load  factor.  For 
years  after  1988.  new  factors  were  added 
to  the  table  for  ages  above  64,  pursuant 
to  section  5013  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  See 
57  F  R  33635  (July  30,  1992). 

The  IRS  and  Treasury  have  concluded 
that  the  section  79  table  should  be 
revised  because  there  has  been  a 
significant  improvement  in  mortality 
since  the  1975-1979  period  (even  after 
taking  into  account  the  projection  to 
1982).  This  conclusion  is  based  on 
information  on  the  group-term  life 
mortality  experience  of  13  issuers 
covering  the  1985-1989  period,  as 
compiled  by  the  Society  of  Actuaries,  as 
well  as  other  data  on  mortality  trends. 
The  IRS  and  Treasury  contemplate 
continuing  to  monitor  future  changes  in 
mortality  experience  and  would  expect 
to  update  the  section  79  table  when  a 


significant  change  in  the  cost  of  group- 
term  life  insurance  is  evidenced. 

Summary  of  Regulations 

These  proposed  regulations  revise  the 
uniform  premium  table  used  to 
calculate  the  cost  of  group-term  life 
insurance  coverage  provided  to  an 
employee  by  an  employer.  The 
proposed  new  table  has  been  developed 
based  on  mortality  experience  for 
individuals  covered  by  group-term  life 
insurance  during  the  1985-1989  period, 
as  reflected  in  a  Society  of  Actuaries 
report.  The  mortality  rates  were 
adjusted  for  improvements  in  mortality 
fi-om  1988  (the  weighted  midpoint  for 
the  data  used  in  thel985-89  study) 
through  2000,  based  on  the  same  rates 
of  mortality  improvement  that  were 
adopted  by  the  Society  of  Actuaries 
Group  Annuity  Valuation  Table  Task 
Force  for  the  period  1988-1994. 
Separate  mortality  rates  were  derived 
for  males  and  females,  and  the  section 
79  table  reflects  a  50/50  blend  of  the 
male  and  female  mortality  rates.  The 
resulting  mortality  projections  have 
been  adjusted  to  reflect  a  10  percent 
load  factor.  The  uniform  premium  rates 
under  the  proposed  revision  would  be 
lower  in  all  age  groups  than  the  rates 
under  the  current  section  79  regulations. 

Comments  are  requested  regarding  the 
proposed  premium  rates. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  July  1. 1999.  A  special  effective 
date  rule  applies  to  any  policy  of  life 
insurance  issued  under  a  plan  in 
existence  before  the  proposed  general 
July  1. 1999  effective  date  if  the  policy 
would  not  be  treated  as  carried  directly 
or  indirectly  by  an  employer  under 
section  1.79-0  of  the  Income  Tax 
Regulations  using  the  current  section  79 
table.  In  this  case,  if  the  special  rule 
applies,  the  policy  would  continue  to  be 
treated  as  not  carried  directly  or 
indirectly  by  an  employer  until  the  first 
plan  year  that  begins  after  July  1,  1999. 

Because  income  imputed  under 
section  79  is  generally  subject  to  PICA 
tax  which  is  withheld  from  the 
employee's  pay,  and  because  the 
withholding  often  is  applied 
periodically  from  payrolls  during  the 
year,  many  employers  will  need  to 
modify  their  payroll-based  withholding 
systems  and  related  information 
collection  procedures  before  the 
effective  date.  The  proposed  July  1, 
1999  effective  date  is  intended  to 
provide  the  benefits  of  having  the  lower 
income  inclusions  take  effect  as  early  as 
possible  while  avoiding  the  additional 
costs  that  would  arise  if  employers  did 
not  have  adequate  time  to  implement 
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the  changes  before  the  effective  date 
(which  would  necessitate  special 
adjustments  to  correct  overwithholding 
that  would  have  occurred  after  the 
effective  date  and  before 
implementation  of  the  new  table). 

Comments  are  requested  regarding  the 
proposed  effective  date. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  deHned 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comment  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  electronic 
and  written  comments  (a  signed  original 
and  eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  The  IRS  and 
Treasury  specifically  request  comments 
on  the  clarity  of  the  proposed 
regulations  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Thursday,  May  6, 1999,  at  10:00  a.m. 
in  Room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
the  10th  Street  entrance,  located 
between  Constitution  and  Permsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601(a)(3)  apply  to 
the  hearing.  Persons  who  wish  to 
present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outhne  of  the  topics  to  be  discussed  and 
the  time  devoted  to  each  topic  (a  signed 
original  and  eight  (8)  copies)  by  April 
15, 1999. 


A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Betty  J.  Clary,  Office  of  the 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.79-3  is  amended  as 
follows: 

1.  Paragraph  (d)(2)  is  revised. 

2.  Paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (f)  and  (g), 
respectively. 

3.  New  paragraph  (e)  is  added. 

The  revision  and  addition  read  as 
follows: 

§  1 .79-3    Determination  of  amount  equal  to 
cost  of  group-term  life  insurance. 

***** 

(d)  *  *  * 

(2)  For  the  cost  of  group-term  life 
insurance  provided  after  June  30, 1999, 
the  following  table  sets  forth  the  cost  of 
$1,000  of  group-term  life  insurance 
provided  for  one  month,  computed  on 
the  basis  of  5-year  age  brackets.  See  26 
CFR  1.79-3(d)(2)  in  effect  prior  to 
[DATE  FINAL  REGULATIONS  ARE 
EFFECTIVE]  and  contained  in  the  26 
CFR,  part  1,  edition  revised  as  of  April 
1, 1998  for  a  table  setting  forth  the  cost 
of  group-term  life  insurance  provided 
before  July  1,  1999.  For  purposes  of 
Table  I,  the  age  of  the  employee  is  the 
employee's  attained  age  on  the  last  day 
of  the  employee's  taxable  year. 


TABLE  I.— Uniform  Premiums  for 
$1,000  OF  Group-Term  Life  In- 
surance Protection 


5-year  age  bracket 

Cost  per 

$1,000  of 

protection 

for  one 

month 

Under  25 

SO  05 

25  to  29 

06 

30  to  34 

.08 

35  to  39 

09 

40  to  44 

.10 

45  to  49 

.15 

50  to  54 

.23 

55  to  59 

.43 

60  to  64 

66 

65  to  69 

1.27 

70  and  above 

2.06 

(e)  Effective  date — (1)  General 
effective  date  for  table.  Except  as 
provided  in  paragraph  (e)(2)  of  this 
section,  the  table  in  paragraph  (d)(2)  of 
this  section  is  effective  July  1.  1999. 

(2)  Effective  date  for  table  for 
purposes  of  section  1.79-0.  A  policy  of 
life  insurance  issued  under  a  plan  in 
existence  on  June  30.  1999,  which 
would  not  be  treated  as  carried  directly 
or  indirectly  by  an  employer  under 
§  1.79-0,  taking  into  account  the  Table 
I  in  effect  on  that  date,  shall  continue  to 
be  treated  as  a  policy  that  is  not  carried 
directly  or  indirectly  by  the  employer 
until  the  first  plan  year  beginning  after 
the  general  effective  date  in  paragraph 
(e)(1)  of  this  section. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-152  Filed  1-12-99;  8:45  am] 
BILLING  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  21 1-01 16b;  FRL-6214-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Antelope  Valley  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  the  rescission 
of  three  volatile  organic  compound  rules 
for  the  Antelope  Valley  Air  Pollution 
Control  District  (AVAPCD).  The 
intended  effect  of  this  action  is  to  bring 
the  AVAPCD  SIP  up  Vo  date  in 
accordance  with  the  lequirements  of  the 
Clean  Air  Act,  as  ame;ided  in  1990 
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(CAA  or  theL\ct).  EPA  is  finalizing  the 
approval  of  jhese  rescissions  from  the 
California  SiP  under  provisions  of  the 
CAA  regardmg  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattairmie  nt  areas.  EPA  is  approving 
these  revisions  in  accordance  with  the 
requirement!  1  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Ru  es  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  SI  bmittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  view  s  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  s  et  forth  in  the  direct  final 
rule.  If  no  ad  verse  comments  are 
received,  no  lurther  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  nme. 
DATES:  Written  comments  must  be 
received  by  February  12, 1999. 
ADDRESSES:  Comments  should  be 
addressed  toj  Andrew  Steckel,  Chief, 
Rulemaking  bffice  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  raport  of  each  rule  are 
available  for  jpublic  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at]  the  following  locations: 
California  Air  Resourves  Board, 
Stationary  Source  Division,  Rule 
Evaluation]  Section,  2020  "L"  Street, 
Sacramentb,  CA  95812. 
Antelope  Voi  ley  Air  Pollution  Control 
District.  43301  Division  Street,  Suite 
206,  Lancaster,  CA  93539-4409 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.J .  Environmental  Protection 
Agency,  Regipn  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1184. 
SUPPLEMENT/^Y  INFORMATION:  This 
document  cohcems  the  rescission  of 
Antelope  Valley  Air  Pollution  Control 
District,  Ruld  1106,  Marine  Coating 
Operations:  Rule  1142,  Marine  Tank 
Vessel  Operations;  and  Rule  1148, 
Thermally  Eilhanced  Oil  Recovery 
Wells.  These  rules  were  submitted  by 
the  Califomiii  Air  Resources  Board  to 


EPA  on  June 


23,  1998.  For  further 


information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  rules  section  of  this 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  17, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
[PR  Doc.  99-16  Filed  1-12-99:  8:45  am) 

BtLUNG  CODE  6S40-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-6217-6] 

Utah:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  grant  final 
authorization  to  the  hazardous  waste 
program  revisions  (Addendums  7  &  8) 
submitted  by  Utah's  Department  of 
Environmental  Quality.  In  the  final 
rules  section  of  this  Federal  Register, 
EPA  is  authorizing  the  State's  program 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  If 
no  adverse  written  comments  are 
received  on  this  action,  the  immediate 
final  rule  will  become  effective  and  no 
further  activity  will  occur  in  relation  to 
this  proposal.  If  EPA  receives  adverse 
written  comments,  it  will  withdraw  the 
immediate  final  rule  before  its  effective 
date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  EPA 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  EPA  may  not  provide  further 
opportimity  for  comment.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  February  12, 1999. 
ADDRESSES:  Send  written  comments  to 
Kris  Shurr  (8P-HW),  EPA.  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466,  phone  number:  (303)  312- 
6139.  Copies  of  the  Utah  program 


revision  applications  and  the  materials 
which  EPA  used  in  evaluating  the 
revisions  are  available  for  inspection 
and  copying  at  the  following  locations: 
EPA  Region  VIII  Library,  from  Noon  to 
4:00  p.m.,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466.  contact: 
Environmental  Information  Service 
Center  (EISC),  phone  number:  (303) 
312-6312;  or  Utah  Department  of 
Environmental  Quality  (UDEQ),  from 
8:00  a.m.  to  5:00  p.m.,  288  North  1460 
West,  Salt  Lake  City,  Utah  84114-4880, 
contact:  Susan  Toronto,  phone  number: 
(801) 538-6776. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr,  (8P-HW),  EPA,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466,  phone  number:  (303)  312-6139. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
Rules  section  of  this  Federal  Register. 
Kerrigan  G.  Clough, 

Acting  Regional  Administrator.  Region  8. 
(FR  Doc.  99-668  Filed  1-12-99;  8:45  am] 

BILLING  CODE  6560-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3100, 3106, 3130,  and 
3160 

[AA-«1 0-08-41 11  -241 0] 

RIN  1004-AC54 

Oil  and  Gas  Leasing;  Onshore  Oil  and 
Gas  Operations 

agency:  Bureau  of  Land  Management. 
ACTION:  Correction:  Proposed  rule; 
reopening  of  comment  period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  published  in  the 
Federal  Register  on  December  3,  1998, 
(63  FR  66776),  a  notice  to  reopen  the 
public  comment  period  on  the  drainage 
proposed  rule.  This  notice  inadvertently 
requested  comments  be  received  on  or 
before  February  1, 1999.  We  are 
publishing  this  notice  to  amend  the 
DATES  section  of  the  December  3,  1998, 
(63  FR  66776),  notice  to  change  the  date 
when  comments  must  be  received  to 
April  5,  1999. 

DATES:  Comments  must  be  received  on 
or  before  April  5,  1999. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
1849  "C"  Street,  NW,  Room  401LS, 
Washington,  DC  20240.  You  may  also 


comment  via  the  Internet  to 
WC)Comment@wo.blm.gov.  Please 
submit  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  AC54"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  on  (202)  452-5030. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  Shaw,  Fluid  Minerals  Group, 
Bureau  of  Land  Management,  Mail  Stop 
401LS,  1849  "C"  Street,  NW, 
Washington,  DC  20240;  telephone  (202) 
452-0340  (Commercial  or  FTS). 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  Time,  Monday  through  Friday. 

Dated:  January  6, 1999. 
Sylvia  V.  Baca. 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 
[PR  Doc.  99-704  Filed  1-12-99;  8:45  am] 
BtLUNG  CODE  4310-S4-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  the  90-Day  Finding  for  a 
Petition  To  List  the  Bonneville 
Cutthroat  Trout  as  Threatened 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period  on  90-day  finding. 

summary:  The  Fish  and  Wildlife  Service 
provides  notice  of  the  reopening  of  the 


comment  period  on  the  90-day  finding 
for  a  petition  to  list  the  Bonneville 
cutthroat  trout  (Oncorhynchus  clarki 
Utah)  as  a  threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  initial  comment  period, 
as  identified  in  the  Federal  Register 
notice  of  the  finding  (63  FR  67640) 
published  December  8, 1998,  closed  on 
January  7, 1999.  To  accommodate 
several  requests  for  extensions,  the 
Service  is  reopening  the  comment 
period  for  an  additional  30  days. 

DATES:  To  be  considered  in  the  12- 
month  finding  for  this  petition,  written 
comments  and  materials  should  be 
submitted  to  the  Service  by  February  12, 
1999. 

ADDRESSES:  Information,  data,  or 
comments  concerning  this  petition 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services,  Utah 
Field  Office,  U.S.  Fish  and  Wildhfe 
Service,  145  East  1300  South,  Suite  404, 
Salt  Lake  City.  Utah  84115.  The 
petition,  finding,  support  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  A.  Mizzi,  Utah  Field  Office,  at  the 
above  address,  or  telephone  801/524- 
5001. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bonneville  cutthroat  trout  is 
native  to  the  Bonneville  Basin  in  Utah, 
Idaho,  Nevada,  and  Wyoming.  Its 
habitat  is  widely  distributed  and 
variable  and  includes  both  river  and 
lake  ecosystems.  The  subspecies  occurs 
in  streams  with  coniferous  and 
deciduous  riparian  trees  at  3,500  meters 
(m)  (11,483  feet  (ft))  above  mean  sea 
level,  to  streams  in  sage-steppe 
grasslands  with  herbaceous  riparian 


zones  at  1000  m  (3281  ft)  above  mean 
sea  level,  to  lake  environments. 

On  February  26,  1998,  the  Fish  and 
Wildlife  Service  (Service)  received  a 
petition  to  list  the  Bonneville  cutthroat 
trout  as  a  threatened  species  pursuant  to 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.).  On  December  8, 1998,  the  Service 
published  a  90-day  notice  on  this 
petition,  finding  that  it  presented 
substantial  information  indicating  that 
listing  this  species  may  be  warranted, 
and  initiating  a  status  review  of  the 
species. 

Public  Comments  Solicited 

The  Service  is  soliciting  information 
primarily  on  (1)  genetic  variability  and 
purity  of  the  various  subpopulations,  (2) 
population  status  and  trends,  (3) 
management  policies  and  conservation 
plans  affecting  Bonneville  cutthroat 
trout,  and  (4)  threats  to  the  species, 
including  those  identified  in  the 
petition.  The  original  comment  period 
for  this  action  expired  January  7.  1999. 
With  this  notice,  the  comment  period  is 
reopened  for  an  additional  30  days, 
until  February  12,  1999.  Comments, 
information  and  data  should  be 
submitted  to  the  Service's  Utah  Field 
Office  (see  ADDRESSES  above.) 

Author 

The  author  of  this  notice  is  Janet  A. 
Mizzi,  Utah  Field  Office  (see  ADDRESSES 
above),  telephone  801/524-5001. 

Authority 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  January  7, 1999. 
Elliott  Sutta, 
Acting  Regional  Director. 
[FR  Doc.  99-720  Filed  1-12-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  To  Seek  Approval  To 
Collect  Infom^tion 

agency:  Econf  mic  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 


19!  15) 


summary:  In 
Paperwork 
L.  No.  104-13 
Management 
regulations  at 
August  29 
the  Economic 
intention  to 
information 
for  Agricultuni 
Survey,  1999, 
economic  in 
commodities 
assess  how 
economic  in 
information 
government 
sources.  From 
hopes  to 
future  role 


a  xordance  with  the 
Retluction  Act  of  1995  (Pub. 
and  Office  of 
^d  Budget  (0MB) 

CFR  1320  (60  FR  44978, 
this  notice  announces 
Research  Service's  (ERS) 
request  approval  for  a  new 
cqllection,  the  Application 
Market  Information 
0  analyze  the  market  for 
foi-mation  on  agricultural 
The  data  will  be  used  to 
cu  ;tomers  of  agricultural 
formation  use  and  value 
from  a  variety  of 
ai  d  private  information 
this  assessment,  the  ERS 
deter  nine  the  most  effective 
forfuSDA  and  ERS  in 
markets. 


economic  information 
DATES:  Commi  mts  on  this  notice  must  be 
received  by  M  irch  19,  1999,  to  be 
assured  of  consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  John  fliunmore.  Deputy  Director 
for  Program  Ivfenagement,  Market  and 
Trade  Econoinics  Division,  Economic 
Research  Service,  U.S.  Department  of 
Agriculture,  lioo  M  Street  NW,  Room 
N5124.  Washijigton,  D.C.  20036-5831, 
202-694-520C 

SUPPLEMENTARY  INFORMATION: 

Tide:  Application  for  Agriculture 
Market  Informlation  Survey,  1999. 

Type  of  Request:  Approval  to  collect 
information  on  the  uses,  types,  and 
sources  of  economic  information  on 
agricultural  m  irkets. 


Abstract:  Title  7.  Section  1622  of  the 
United  States  Code  authorizes  the 
Secretary  of  Agriculture  to  collect  and 
disseminate  marketing  information  for 
the  purpose  of  anticipating  and  meeting 
consumer  requirements.  Such 
requirements  include  economic  and 
marketing  information  on  a  variety  of 
agriculture  markets  including  those  for 
commodities,  farm  inputs,  and  financial 
services.  There  are  signs,  however,  that 
consumer  demands  for  such  information 
may  be  changing.  These  signs  include 
the  changing  structure  of  commodity 
markets,  the  declining  importance  of 
commodity  programs,  rapidly  evolving 
technology  for  information  delivery,  and 
the  globalization  of  U.S.  agriculture.  To 
better  identify  the  changes  in  these 
information  needs,  the  ERS  developed 
the  Agricultural  Market  Information 
Project.  The  goals  of  this  project  are  to 
analyze  the  current  market  for 
agricultural  economic  information  and 
to  determine  the  most  effective  role  that 
the  USDA  and  ERS  should  play  in  such 
information  markets.  By  providing  the 
marketing  and  economic  information 
that  agricultural  decision-makers  need, 
the  USDA  and  ERS  hope  to  better 
ensure  that  the  U.S.  food  and  agriculture 
sector  effectively  adapts  to  changing 
market  structures,  domestic  policy 
reforms,  and  international  trade 
conditions.  Phase  I  of  the  Agricultural 
Market  Information  Project,  to 
understand  the  use  of  and  need  for 
economic  information  within  USDA,  is 
largely  complete.  The  ERS  is  now  ready 
to  enter  Phase  II  of  the  project,  a  study 
of  the  market  for  economic  information 
for  users  outside  USDA.  The  ERS 
proposes  the  design  and  distribution  of 
a  survey  instrument  to  collect 
information  from  consumers  of 
economic  information  on  commodity 
markets.  The  ERS  has  contracted  with  a 
private  research  firm  with  extensive 
experience  in  survey  design  and 
implementation,  Mathematica  Policy 
Research  Inc.,  to  design  and  conduct  the 
survey.  The  survey  will  ask  respondents 
how  they  use  economic  information,  the 
types  of  information  that  they  use, 
specific  sources  of  information  (USDA 
as  well  as  other  government  and  non- 
government sources),  and  how  they 
value  such  information.  Surveys  will  be 
mailed  to  members  of  several  producer 
associations.  Nonrespondents  may  be 
followed  up  by  telephone  interviews. 
Any  information  linking  survey 


responses  to  individuals  will  be  kept 
conRdential  and  will  not  be  disclosed  to 
anyone. 

Estimates  of  burden:  Public  reporting 
burden  for  this  data  collection  is 
estimated  to  average  20  minutes  per 
response. 

Respondents:  A  sample  of  members 
from  agricuhural  producer  associations. 

Estimated  number  of  respondents: 
1.120. 

Estimated  Total  Annual  Burden  on 
respondents:  373  hours. 

Copies  of  the  information  to  be 
collected  can  be  obtained  from  John 
Dunmore,  Deputy  Director  for  Program 
Management,  Market  and  Trade 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
1800  M  Street  NW.  Room  N5124. 
Washington.  D.C.  20036-5831,  202- 
694-5200. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
John  Dunmore,  Deputy  Director  for 
Program  Management.  Market  and 
Trade  Economics  Division,  Economic 
Research  Service.  U.S.  Department  of 
Agriculture,  1800  M  Street  NW.  Room 
N5124.  Washington.  D.C.  20036-5831, 
202-694-5204.  All  responses  to  this 
notice  will  be  considered  and  included 
in  the  request  for  0MB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  January  6, 1999. 
Katherine  Smith, 

Director,  Market  and  Trade  Economics 

Division. 

[FR  Doc.  99-711  Filed  1-12-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Information  Services  Order 
Form. 

Agency  Form  Number:  ITA-4096P. 

OMB  Number:  0625-0143. 

Type  of  Request:  Reinstatement. 

Burden:  483  hours. 

Number  of  Respondents:  2,675. 

Avg.  Hours  per  Response:  10  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration's  U.S.  &  Foreign 
Commercial  Service  Export  Assistance 
Centers  offer  their  clients  DOC 
programs,  market  research,  and  services 
to  enable  the  client  to  begin  exporting 
or  to  expand  existing  exporting  efforts. 
The  Information  Services  Order  Form  is 
used  by  US&FCS  trade  specialists  in  the 
Export  Assistance  Center  to  collect 
information  about  clients  in  order  to 
determine  which  programs  or  services 
would  best  help  clients  meet  their 
export  goals.  This  form  is  required  for 
clients  to  order  US&FCS  programs  and 
services.  Certain  programs  are  tailored 
for  individual  clients,  e.g.,  the  Agent 
Distributor  Service,  which  identiPies 
potential  overseas  agents  or  distributors 
for  a  particular  U.S.  manufacturer.  The 
form  is  being  revised  because  some  of 
the  product  names  have  changed  or 
have  been  discontinued. 

Affected  Public:  Businesses  or  other 
for  profit,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Requried  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Department 
Forms  Clearance  Officer.  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice. 


Dated:  January  8. 1999. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-763  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  3S10-FP-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Commercial  News  USA. 

Agency  Form  Number:  ITA-4063P. 

OMB  Number:  0625-0061. 

Type  of  Request:  Reinstatement. 

Burden:  733  hours. 

Number  of  Respondents:  2,200. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Commercial  News 
USA  (CNUSA),  published  twelve  times 
a  year  by  a  private  sector  firm,  is  the 
Department  of  Commerce's  export 
catalogue-magazine.  The  product 
information  in  CNUSA  reaches  more 
than  145,000  distributors,  government 
officials,  and  potential  buyers  overseas 
through  direct  distribution  from  U.S. 
embassies  and  consulates.  Firms  use  the 
form  to  request  that  their  product 
information  be  published  in  CNUSA,  a 
service  for  which  they  pay  a  minimum 
of $445. 

This  information  collection  item 
allows  the  U.S.  Department  of 
Commerce  to  promote  U.S.  products 
and  services  available  for  export  as  well 
as  part  of  the  USDOC's  trade  promotion 
activities.  CNUSA  is  a  unique  export 
promotion  service  for  U.S. 
manufacturers,  service  firms,  and 
publishers  of  trade  and  technical 
literature;  nothing  similar  is  available  to 
them  through  the  private  sector.  The 
product  promotions  in  CNUSA  differ 
from  paid  advertisements  in  that  they 
must  meet  program  criteria.  Because 
U.S.  embassies  and  consulates  handle 
distribution,  the  product  information 
reaches  a  vast,  screened  readership  not 
only  through  direct  dissemination  but 
also  through  coimseling  by  commercial 
officers  and  through  walk-in  visits  to 
commercial  libraries  where  CNUSA  is 
displayed.  Further,  American  Chambers 
of  Commerce,  local  business  editors, 
and  other  trade  entities  that  reprint 
information  fi-om  CNUSA  or  display  or 
disseminate  the  entire  magazine  provide 
a  multiplier  effect. 


Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Department 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue. 
N.W.,  Washington  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
Washington  D.C.  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  January  8. 1999. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  99-764  Filed  1-12-99;  8:45  am) 
BILUNG  CODE:  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  User  Satisfaction  Surveys. 

OMB  Number:  0625-0217. 

Form  Number:  ITA-4107P.  ITA- 
4110P.  etc. 

Type  of  Request:  Reinstatement. 

Burden:  3.560  hours. 

Number  of  Respondents:  22,188. 

Avg.  Hours  Per  Response:  5-15 
minutes. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  provides  a 
multitude  of  export  promotion  programs 
to  help  U.S.  businesses.  These  programs 
include  information  products,  services, 
and  trade  events.  To  accomplish  its 
mission  effectively,  ITA  needs  ongoing 
feedback  on  its  programs.  This 
information  collection  item  allows  FTA 
to  solicit  clients'  opinions  about  the  use 
of  ITA  products,  services,  and  trade 
events.  The  information  is  used  for 
program  improvement,  strategic 
planning,  allocation  of  resources,  and 
performance  measures. 

The  surveys  are  pa. ;  of  ITA's  effort  to 
implement  objectives  of  the  National 


2170 


Federal  Register /Vol.  64.  No.  8  /  Wednesday,  January  13,  1999 /Notices 


Performance  Review  (NPR)  and 
Government  Performance  and  Results 
Act  (GPRA).  Responses  to  the  surveys 
will  meet  the  needs  of  ITA  performance 
measures  has  id  on  NPR  and  GPRA 
guidelines.  T  lese  performance  measures 
will  serve  as  a  basis  for  justifying  and 
allocating  human  and  fmancial 
resources. 

Survey  resj  onses  will  acquaint  ITA 
managers  wit  i  firms'  perceptions  and 
assessments  c  f  export-assistance 
products  and  services.  Also,  the  survey 
will  enable  FI A  to  track  the  performance 
of  overseas  pdsts.  This  information  is 
critical  for  improving  the  programs. 
Survey  respoi  ises  are  used  to  assess 
client  satisfaction,  assess  priorities,  and 
identify  areas  where  service  levels  and 
benefits  diffei  from  client  expectations. 
Clients  benef  t  because  the  information 
is  used  to  im[irove  services  provided  to 
the  public.  Without  this  information, 
ITA  is  unable  to  systematically 
determine  cli  mt  perceptions  about  the 
quality  and  benefit  of  its  export- 
promotion  pDgrams. 

Affected  Piblic:  ITA  clients  that 
purchased  products  or  services. 

Frequency:  On  occasion. 

Responden  's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-73^  0. 

Copies  of  tl  e  above  information 
collection  car  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Etepartment 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
NW,  Washing  ton,  DC  20230. 

Written  cor  iments  and 
recommendat  ons  for  the  proposed 
information  cDllection  should  be  sent  to 
David  Rostkei ,  OMB  Desk  Officer,  Room 
10202.  New  Executive  Office  Building, 
Washington,  IX:  20503. 

Dated:  Januaiy  8. 1999. 
Linda  Engelme  er. 

Department  Fo\  ms  Clearance  Officer,  Office 
of  Chief  Informiition  Officer. 
IFR  Doc.  99-76^  Filed  1-12-99;  8:45  am) 

BILUNQ  COOe  35lb-FP-P 
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DEPARTME^Ir  OF  COMMERCE 

Materials  Tedhnical  Advisory 
Committee;  Notice  of  Open  Meeting 


15  99 


The  Materials 
Committee  (NfTAC) 
January  27 
Herbert  C. 
14th  Street  bejtween 
Pennsylvania 
Washington 
the  Office  of 
Export  Administration 
technical  queiiti 


Hot) 


EC 


Technical  Advisory 
will  meet  on 
10:30  a.m.,  in  the 
ver  Building,  Room  3884, 

Constitution  & 
Avenues,  NW. 

The  Committee  advises 
Assistant  Secretary  for 
with  respect  to 
ons  that  affect  the  level 


tie 


of  export  controls  applicable  to 
advanced  materials  and  related 
technology. 

Agenda 

1.  Opening  remarks. 

2.  Election  of  a  Co-Chair. 

3.  Discussion  of  the  Biological  Weapons 

Convention  implementation 
protocol. 

4.  Presentation  of  papers  or  comments 

by  the  public. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
required.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  to  the  following  address:  Ms, 
Lee  Ann  Carpenter.  Advisory 
Committees  MS:  3886C  15th  St.  & 
Pennsylvania  Ave.,  NW,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  January  7, 1999. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[PR  Doc.  99-770  Filed  1-12-99;  8:45  am] 
BILUNO  COOE  3S10-33-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  1-99] 

Foreign-Trade  Zone  72 — Indianapolis, 
IN;  Application  for  Subzone;  Tetra  Pak 
Parts  Americas,  Inc.  (Distribution  of 
Parts  for  Liquid  Food  Processing  and 
Packaging  Equipment),  Greenwood,  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indianapolis  Airport 
Authority,  grantee  of  FTZ  72.  requesting 
special-purpose  subzone  status  for  the 
liquid  food  processing  and  packaging 
equipment  parts  distribution  facility  of 
Tetra  Pak  Parts  Americas.  Inc.  (Tetra 
Pak),  located  in  Greenwood,  Indiana, 
some  10  miles  south  of  Indianapolis. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  6. 1999. 

The  Tetra  Pak  facility  (10.784  sq.  ft. 
on  .3  acres)  is  located  at  200  South  Park 


Blvd.,  Greenwood.  Indiana.  The  facility 
(14  employees)  is  used  for  storage, 
inspection,  packaging  and  distribution 
of  a  wide  variety  of  parts  and 
components  for  liquid  food  processing 
and  packaging  equipment.  The  products 
are  distributed  throughout  North, 
Central  and  South  America.  About  80 
percent  of  the  parts  are  sourced  from 
abroad  and  over  65  percent  are 
exported.  No  authority  is  being  sought 
for  activity  conducted  under  FTZ 
procedures  that  would  result  in  a 
change  in  tariff  classification. 

Zone  procedures  would  exempt  Tetra 
Pak  from  Customs  duty  payments  on 
foreign  parts  that  are  reexported.  On  its 
domestic  sales,  the  company  would  be 
able  to  defer  duty  payments  until 
merchandise  is  shipped  from  the 
facility.  The  application  indicates  that 
the  savings  from  zone  procedures  would 
help  improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  15, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  March  29. 1999. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  11405  N. 
Pennsylvania  St.,  Ste  106,  Carmel, 
Indiana  46032 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue.  N.W., 
Washington,  DC  20230. 

Dated:  January  6. 1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-695  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  351(M>S-P 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1012] 

Expansion  of  Foreign-Trade  Zone  92 
Harrison,  Jaclcson  and  Hancocit 
Counties,  MS 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Greater  Gul^ort  Biloxi 
Foreign  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  92,  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  92  (currently  located  at 
sites  in  Harrison  County)  to  include 
nine  new  sites  in  Jackson  and  Hancock 
Counties,  Mississippi,  within  the 
Pascagoula  and  Gulfport  Customs  ports 
of  entry  (FTZ  Docket  1-98;  filed  1/6/98); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
(63  FR  2660, 1/16/98)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public         ^ 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  92  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  Board's 
standard  2,000-acre  activation  limit.    . 

Signed  at  Washington,  DC,  this  5th  day  of 
January  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  99-696  Filed  1-12-99;  8:45  amj 
BILUNQ  CODE  3$10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUIMMARY:  On  September  11, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  and  partial  rescission  of 
administrative  review  of  the 
antidumping  duty  order  on  certain 
cased  pencils  from  the  People's 
Republic  of  China  (59  FR  66909 
(December  28, 1994)),  covering  the 
period  December  1,  1996,  through 
November  30,  1997  (63  FR  48697).  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  one  comment  from  the 
petitioners,  the  Pencil  Section  of  the 
Writing  Instrument  Manufacturers 
Association  and  its  members  (domestic 
producers  of  pencils).  We  received  no 
comments  from  respondents  or  other 
interested  parties.  Based  on  our  analysis 
of  the  comment  received,  there  are  no 
changes  to  these  final  results  of  review 
from  the  preliminary  results  of  review, 
where  we  determined  the  existence  of  a 
country-wide  dumping  margin  of  53.65 
percent  for  this  period  of  review  (POR). 
EFFECTIVE  DATE:  January  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Dulberger  or  Wendy  Frankel, 
Antidumping/Countervailing  Duty 
Enforcement  Group  II,  Office  Four, 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW  Washington, 
DC  20230,  telephone  (202)  482-5505 
and  482-5849,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  set  for^  at  19  CFR  part 
351,  62  FR  27296  (May  19, 1997). 


Period  of  Review 

The  POR  is  December  1,  1996  through 
November  30,  1997. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cased  pencils  of  any  shape  or 
dimension  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-made  materials, 
whether  or  not  decorated  and  whether 
or  not  tipped  [e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened.  The  pencils  subject  to  this 
review  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Specifically  excluded  from  the  scope  of 
this  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-case 
crayons  (wax),  pastels,  charcoals,  and 
chalks.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Background 

The  antidumping  duty  order  on 
pencils  from  the  People's  Republic  of 
China  (PRC)  was  published  on 
December  28.  1994  (59  FR  66909).  On 
September  11,  1998,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  review  of  this 
order  for  the  POR  December  1, 1996 
through  November  30,  1997,  (see  63  FR 
48697)  (Preliminary  Results).  In  the 
Preliminary  Results,  we  rescinded  the 
review  as  to  the  companies  which 
reported  that  they  had  no  shipments  of 
subject  merchandise  during  the  POR 
(i.e.,  China  First  Pencil  Company,  Ltd. 
(China  First)  and  Guangdong  Provincial 
Stationery  &  Sporting  Goods  Import  and 
Export  Corporation  (Guangdong)). 

With  respect  to  these  companies,  we 
confirmed,  by  conducting  a  data  query 
of  the  U.S.  Customs  Service  (Customs) 
database,  (see  Preliminary  Results  at 
48698),  that  the  only  subject 
merchandise  exported  by  the  exporters 
China  First  and  Guangdong, 
respectively,  to  the  United  States  during 
the  POR  was  merchandise  excluded 
from  the  order  [i.e..  merchandise 
manufactured  by  the  factories  which 
received  zero  margins  in  the  less-than- 
fair-value  (LTFV)  investigation).' 


<  China  First  exports  of  merchandise  produced  by 
China  First  itself  were  originally  excluded  from  this 
order.  However,  in  litigation  brought  to  challenge 
the  Notice  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China.  59  FR  55625  (November 
8,  1994),  the  Department  issued  a  remand 
determination  which  w?s  subsequently  affirmed  by 

Continued 
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Therefore,  these  final  results  apply  only 
to  the  PRC-wic  e  entity,  which  includes 
the  remaining  espondents  in  this 
review  that  die  not  reply  to  our 
questionnaire  and  demonstrate  that  they 
are  entitled  to  a  rate  separate  from  the 
PRC  entity.  In  response  to  an 
opportunity  topomment  on  our 
preliminary  results,  the  petitioners 
submitted  one  comment  on  October  13, 
1998.  We  received  no  other  comments 
from  respondents  or  other  interested 
parties. 

Analysis  of  Copunent  Received 

Comment 

Petitioners  ai  sert  that  the 
Department's  proposal  to  use  the 
recalculated  petition  rate  as  the  facts 
available  (FA)  is  inappropriate. 
Petitioners  argue  that  agency  practice 
and  the  applicable  statutory  provisions 
require  that  tha  FA  rate  be  both  reliable 
and  relevant.  According  to  petitioners, 
the  recalculated  petition  rate  applied  by 
the  DepartmenI  in  the  preliminary 
results  fails  to  meet  the  reliabiHty 
requirement  because  it  is  based  on  legal 
error. 

According  to  the  petitioners,  in 
calculating  the  revised  petition  rate,  the 
Department  errfed  in  failing  to  exclude 
data  regarding  certain  U.S.  wood  prices 
which  were  un  imely  submitted,  with 
the  result  that  t  le  recalculation  of  the 
"petition  rate"  was  based  on  a 
fundamental  pjocedural  flaw,  thus 
rendering  the  e^cporter-specific  rates  and 
the  "PRC  rate.i  which  were  premised 
on  such  recalculation,  unreliable. 

In  the  litigation  arising  from  the  LTFV 
investigation,  the  petitioners  have 
alleged  this  error,  among  others,  in  an 
appeal  currently  pending  in  the  U.S. 
Court  of  Appea  Is  for  the  Federal  Circuit. 
The  petitioners  further  contend  that  if 
they  obtain  a  falvorable  decision  in  this 
appeal,  the  recalculated  "PRC  rate" 
would  be  founc  by  the  court  to  be  in 
error  and  thus  i  ender  the  Department's 
illegal,  in  accordance 
:  of  D&L  Supply  Co.  v. 


use  of  such  rate 
with  the  ruling 
United  States,  il3  F.3d  1220  (Fed.  Cir. 


ies 


the  U.S.  Court  of  In(emat 
Writing  Instrument 
Section,  et  al.,  v.  United 
(OT  1997)  [Writing  Instrument 
this  remand  determinat 
determined,  among  lother 
exported  and  prodi 
sold  at  less  than  fai 
in  the  Preliminary 
at  48698.  footnote  1 
exported  and  produ  :ed 
on  or  after  Novemtn  r 
suspension  of  liquii  [al 
conclusive  disposition 
determination.  See 
Court  Decision:  Ceria. 
People's  Bepublic 
11.1997). 


ional  Trade  (C3T).  See 
Manufacturers  Ass'n  Pencil 
States.  984  F.Supp.  629 
Manufacturers].  In 
ion.  the  Department 
things,  that  merchandise 
d  by  China  First  was.  in  fact, 
value.  Therefore,  as  we  stated 
ults.  [see  Preliminary  Results 
for  entries  of  merchandise 

by  China  First  and  entered 
23. 1997.  there  has  been 
tion  pending  final  and 
of  the  remand 
ilso  the  Department's  Notice  of 
•in  Cased  Pencils  from  the 
China.  62  FR  65243  (December 


1997)  [D&L  Supply),  which  states  "that 
it  is  improper  for  Commerce  to  continue 
to  use,  as  the  BIA  [best  information 
available!  rate,  an  antidumping  duty 
rate  that  has  been  vacated  as 
erroneous." 

Department's  Position 

We  disagree  with  petitioners  that  the 
newly  recalculated  petition  rate  is  an 
inappropriate  basis  for  FA  in  this  case. 
Where  the  Department  must  rely  on  FA 
because  a  respondent  failed  to  cooperate 
to  the  best  of  its  ability  in  responding  to 
a  request  for  information,  section  776(b) 
of  the  Act  authorizes  the  Department  to 
make  an  inference  adverse  to  the 
interests  of  that  respondent  in  choosing 
FA.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  FA  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
proceedings  constitutes  secondary 
information,  section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  See  also.  Statement  of 
Administrative  Action  (SAA)  (H.  Doc. 
316,  103d  Cong..  2nd  Sess.  870), 
providing  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  The  SAA,  at  page 
870,  clarifies  that  the  petition  is 
"secondary  information." 

The  Department,  as  indicated  in  the 
preliminary  results  of  review,  has 
decided  to  use  the  petition  in  the  LTFV 
investigation  as  the  basis  for  adverse 
FA.  The  Department  "recalculated"  the 
petition  rate  for  the  first  time  during  the 
LTFV  investigation.  Later,  in  litigation 
arising  out  of  that  investigation,  we 
requested  that  the  CIT  remand  to  us  two 
issues  for  further  consideration:  (1) 
Basswood  prices;  and  (2)  valuation  of 
slats  and  logs.  In  performing  this 
remand,  the  Department  revised  certain 
calculations;  these  revisions  led  to  a 
change  in  the  recalculated  petition  rate 
(from  44.66  percent  to  53.65  percent). 
This  second  recalculation  of  the  petition 
rate  was  then  affirmed  by  the  CIT  in 
Writing  Instrument  Manufacturers.  We 
have  therefore  used  this  second 
recalculation  petition  rate  as  the  basis  of 
FA,  rather  than  the  original  petition  rate 
or  the  petition  rate  as  adjusted  by  the 
Department  in  making  its  final  LTFV 
determination.  This  decision  is  in 
accordance  with  the  ruling  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
in  D6-L  Supply,  which  states  that  it  is 


inappropriate  to  use  as  FA  a  rate 
determined  to  be  inaccurate.  See  DErL 
Supply,  113  F.3d  at  1222.  We  have 
ignored  rates  found  to  be  inaccurate  and 
have  used  a  rate  that  has  been  affirmed 
by  the  CIT.  Thus,  contrary  to 
petitioners'  argument,  our  selection  of 
FA  is  appropriate. 

We  have  determined  that  there  is  no 
evidence  on  the  record  of  this  case 
which  would  cause  us  to  question  the 
reliability  of  the  newly  recalculated 
petition  rate.  Petitioners'  claims  against 
this  rate,  which  are  based  on  evidence 
which  is  contained  in  the  administrative 
record  of  the  LTFV  investigation,  are  not 
properly  before  the  Department  in  this 
segment  of  the  proceeding. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  this 
comment,  we  have  determined  that  no 
changes  to  the  preliminary  results  are 
warranted  for  purposes  of  these  final 
results,  and  a  margin  of  53.65  percent 
exists  for  the  PRC  entity  for  the  period 
December  1,  1996  through  November 
30, 1997.  This  rate  applies  to  all  exports 
of  pencils  from  the  PRC  other  than  those 
produced  and  exported  by  China  First 
(because  China  First's  exports  produced 
by  China  First  were  excluded  from  the 
order),  those  produced  by  Three  Star 
and  exported  by  Guangdong  (because 
Three  Star's  exports  produced  by 
Guangdong  were  also  excluded  from  the 
order),  and  those  exported  by  Shanghai 
Foreign  Trade  Corporation  (SFTC),  an 
exporter  which  was  previously 
determined  to  be  entitled  to  a  separate 
rate.  The  weighted-average  dumping 
margin  for  the  period  December  1, 1996, 
through  November  30, 1997  is  as 
follows: 


Manufacturer/producer/ 
exporter 

Weighted  average 
margin  percent 

PRC  Rate 

53.65 

Customs  shall  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  Customs.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  Uiese  final 
results  of  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rate  for  all 
Chinese  exporters  (including  China  First 
(with  respect  to  merchandise  produced 
by  anyone  other  than  China  First)  and 
Guangdong  (with  respect  to 
merchandise  produced  by  anyone  other 
than  Three  Star)),  except  for  SFTC,  will 
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be  the  rate  indicated  above;  (2)  for 
merchandise  exported  by  SFTC,  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  the  final  LTFV 
determination;  and  (3)  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  of  their  suppliers.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Upon  completion  of  this  review,  we 
will  direct  Customs  to  assess  an  ad 
valorem  rate  of  53.65  percent  against  the 
entered  value  of  each  entry  of  subject 
merchandise  during  the  POR  for  all 
firms  except  those  firms  excluded  from 
the  order  or  entitled  to  a  separate  rate. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  19  CFR  351.402(f)  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  POR.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return,  destruction,  or 
conversion  to  judicial  protective  order 
of  APO  materials  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. - 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  section  1675(a)(1)) 
and  19  CFR  351.221. 

Dated:  January  5, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-694  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-822,  A-1 22-623] 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Determination  To  Revoke  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative  review 
of  certain  corrosion-resistant  carbon 
steel  flat  products  and  certain  cut-to- 
length  carbon  steel  plate  from  Canada 
and  determination  to  revoke  in  part. 

SUMMARY:  On  July  10,  1998,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  fiat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  These 
reviews  cover  six  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  (three  manufacturers/ 
exporters  of  corrosion-resistant  carbon 
steel  and  four  manufacturers/exporters 
of  cut-to-length  carbon  steel  plate),  and 
the  period  August  1,  1996,  through  July 
31, 1997.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  As  a  result  of  these 
comments,  we  have  changed  the  resiilts 
from  those  presented  in  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  January  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  (Dofasco,  Inc.  and 
Sorevco  Inc.  (collectively,  Dofasco)); 
Eric  Scheier  (Continuous  Colour  Coat 
(CCC));  Lesley  Stagliano  (Algoma  Inc. 
(Algoma));  Gideon  Katz,  (Gerdau  MRM 
Steel  (MRM)),  A.J.  Forsyth  and  Co.,  Ltd. 
(Forsyth)  and  Stelco,  Inc.  (Stelco) 
corrosion  resistant);  Laurel  LaCivita 
(Stelco  plate);  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 


(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1998). 

Background 

On  July  10, 1998,  we  published  in  the 
Federal  Register  (63  FR  37320)  the 
preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  certain  corrosion-resistant  carbon 
steel  flat  products  and  certain  cut-to- 
length  carbon  steel  plate  from  Canada 
(Preliminary  Results).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  written  comments  from 
Algoma,  CCC,  Dofasco,  Stelco.  and 
Forsyth,  and  from  the  petitioners 
(Bethlehem  Steel  Corporation,  U.S.  Steel 
Group  (a  unit  of  USX  Corporation), 
Inland  Steel  Industries,  Inc..  Gulf  States 
Steel  Inc.  of  Alabama,  Sharon  Steel 
Corporation,  Geneva  Steel,  and  Lukens 
Steel  Company).  We  have  now 
completed  these  administrative  reviews 
in  accordance  with  section  751(a)  of  the 
Act. 

Scope  of  Reviews 

The  products  covered  by  these 
administrative  reviews  constitute  two 
separate  "classes  or  kinds"  of 
merchandise:  (1)  Certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
(2)  certain  cut-to-length  carbon  steel 
plate. 

The  first  class  or  kind,  certain 
corrosion-resistant  steel,  includes  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.61.0000, 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000. 
7210.90.9000,  7212.20.0000, 
7212.30.1030,  72:2.30.1090, 
7212.30.3000,  7212.30.5000, 
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7212.40.1000 

7212.50.0000 

7215.90.1000 

7215.90.5000 

7217.30.1530 

7217.90.1000 

7217.90.5060 

this  review  are 

rolled  products 
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7  212.40.5000, 

7  212.60.0000. 

7  215.90.3000. 

7  217.20.1500, 

7217.30.1560, 

7  217.90.5030. 

7  217.90.5090.  Included  in 
:orrosion-resistant  flat- 
of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rplling")— for  example, 
have  been  beveled  or 
dges.  Excluded  from 
at-rolled  steel  products 
coated  with  tin,  lead, 
mium  oxides,  both  tin 
plate"),  or  both 
hromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coeted  with  plastics  or 
other  nonmetaliic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  ^his  review  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  Also  excluded  from  this 
review  are  certain  clad  stainless  flat- 
rolled  productsl  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products!  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  orl  both  sides  with 
stainless  steel  i^  a  20%-€0%-20% 
ratio. 

The  second  dass  or  kind,  certain  cut- 
to-length  plate, [includes  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  noi  less  than  4  millimeters, 
not  in  coils  anq  without  patterns  in 
relief),  of  rectaiigular  shape,  neither 
clad,  plated  noj^  coated  with  metal, 
whether  or  not  jpainted,  varnished,  or 
coated  with  plastics  or  other 
nonmetaliic  substances;  and  certain  hot- 
rolled  carbon  sieel  flat-rolled  products 
in  straight  lenahs,  of  rectangular  shape, 
hot  rolled,  neitner  clad,  plated,  nor 
coated  with  matal,  whether  or  not 
painted,  vamisned,  or  coated  with 
plastics  or  othgr  nonmetaliic  substances, 
4.75  millimetefs  or  more  in  thickness 
and  of  a  width  ^vhich  exceeds  150 
millimeters  am  I  measures  at  least  twice 
the  thickness,  <  s  currently  classiRable  in 
the  HTS  under  item  numbers 
7208.40.3030,  '208.40.3060. 
7208.51.0030,  '208.51.0045, 
7208.51.0060,  '208.52.0000, 
7208.53.0000.  '208.90.0000, 


7210.70.3000,  7210.90.9000. 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e..  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70  plate.  Also  excluded  is  cut-to-length 
carbon  steel  plate  meeting  the  following 
criteria:  (1)  100%  dry  steel  plates,  virgin 
steel,  no  scrap  content  (free  of  Cobalt-60 
and  other  radioactive  nuclides);  (2)  .290 
inches  maximum  thickness,  plus  0.0, 
minus  .030  inches;  (3)  48.00  inch  wide, 
plus  .05,  minus  0.0  inches;  (4)  10  foot 
lengths,  plus  0.5,  minus  0.0  inches;  (5) 
flatness,  plus/minus  0.5  inch  over  10 
feet;  (6)  AISI 1006;  (7)  tension  leveled; 
(8)  pickled  and  oiled;  and  (9)  carbon 
content,  0.3  to  0.8  (maximum). 

With  respect  to  both  classes  or  kinds, 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive  of  the  scope  of  these 
reviews. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  from  Canada  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  Export  Price  (EP)  to 
the  Normal  Value  (NV),  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  the  preliminary  results  of 
review  notice.  On  January  8, 1998,  the 
Court  of  Appeals  for  the  Federal  Circuit 
issued  a  decision  in  CEMEX  v.  United 
States,  133  F.3d  897  (Fed  Cir.  1998).  In 
that  case,  based  on  the  pre-URAA 
version  of  the  Act,  the  Court  discussed 
the  appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
We  will  match  a  given  U.S.  sale  to 


foreign  market  sales  of  the  next  most 
"similar  model  when  all  sales  of  the  most 
comparable  model  are  below  cost.  The 
Department  will  use  CV  as  the  basis  for 
NV  only  when  there  are  no  above-cost 
sales  that  are  othervvise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

Determination  Not  To  Revoke  in  Part: 
Steico  Cut-to-Length  Carbon  Steel  Plate 
and  Corrosion-Resistant  Carbon  Steel 
Flat  Products,  and  Determination  To 
Revoke  in  Part:  Algoma  Cut-to-Length 
Carbon  Steel  Plate 

On  August  28,  1997,  Algoma 
submitted  a  request,  in  accordance  with 
19  CFR  351.222(b),  that  the  Department 
revoke  the  order  covering  cut-to-length 
carbon  steel  plate  from  Canada  with 
respect  to  its  sales  of  this  merchandise. 
On  August  29, 1997,  Steico  submitted  a 
request  that  the  Department  revoke  the 
orders  covering  cut-to- length  carbon 
steel  plate  and  corrosion-resistant  steel 
from  Canada  with  respect  to  its  sales  of 
this  merchandise.  In  accordance  with  19 
CFR  351.222(b)(2)(iii),  these  requests 
were  accompanied  by  certifications 
from  Algoma  and  Steico  that  they  had 
not  sold  the  subject  merchandise  at  less 
than  NV  for  a  three-year  period, 
including  this  review  period,  and  would 
not  do  so  in  the  future.  Algoma  and 
Steico  also  agreed  to  their  immediate 
reinstatement  in  the  relevant 
antidumping  order,  as  long  as  any  firm 
is  subject  to  the  order,  if  the  Department 
concludes  under  19  CFR  351.216  that, 
subsequent  to  revocation,  they  sold  the 
subject  merchandise  at  less  than  NV. 

The  Department  conducted 
verifications  of  Algoma's  and  Stelco's 
responses  for  this  period  of  review.  In 
the  two  prior  reviews  of  this  order  we 
determined  that  Algoma  and  Steico  sold 
cut-to-length  carbon  steel  plate  from 
Canada  at  not  less  than  NV  or  at  de 
minimis  margins.  We  determine  that 
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both  Algoma  and  Stelco  sold  cut-to- 
length  carbon  steel  plate  at  not  less  than 
NV  during  the  instant  review  period. 

On  August  10,  1998,  petitioners 
submitted  argumentation  opposing 
Algoma's  and  Stelco's  revocation 
requests.  On  December  4, 1998,  we 
placed  on  the  record  of  this  review  the 
results  of  research  that  we  conducted  to 
help  us  determine  the  likelihood  of 
resumed  dumping,  and  opened  the 
record  for  further  comment  on  this 
issue.  See  memorandum  to  the  file, 
dated  December  4, 1998. 

In  determining  whether  to  revoke  an 
antidumping  order  in  part,  we  must 
conclude  pursuant  to  §  351.222(b)(2), 
that:  (1)  The  company  has  sold  subject 
merchandise  at  not  less  than  normal 
value  to  the  United  States  in 
commercial  quantities  for  three 
consecutive  reviews;  (2)  it  is  not  likely 
that  the  companies  eligible  for 
revocation  will  in  the  future  sell  the 
subject  merchandise  at  less  than  NV; 
and  (3)  the  company  agrees  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  the  subject  merchandise  at  less 
thanNV. 

In  the  present  case,  the  Department 
has  found  that  Stelco  has  had  zero  or  de 
minimis  dumping  margins  for  three 
consecutive  reviews.  However,  in 
determining  whether  the  three  years  of 
no  dumping  are  a  sufficient  basis  to 
make  a  revocation  determination,  the 
Department  must  be  able  to  determine 
that  the  company  has  continued  to 
participate  meaningfully  in  the  U.S. 
market  during  each  of  the  three  years  at 
issue.  See  Pure  Magnesium  from 
Canada,  63  FR  26147  (May  12, 1998). 
This  practice  has  been  codified  by 
§  351.222(d)(1)  of  the  Department's 
regulations,  which  state  that,  "before 
revoking  an  order  or  terminating  a 
suspended  investigation,  the  Secretary 
must  be  satisfied  that,  during  each  of  the 
three  (or  five)  years,  there  were  exports 
to  the  United  States  in  commercial 
quantities  of  the  subject  merchandise  to 
which  a  revocation  or  termination  will 
apply."  19  CFR  351.222(d)(1)  (emphasis 
added).  For  purposes  of  revocation,  the 
Department  must  be  able  to  determine 
that  past  margins  are  reflective  of  a 
company's  normal  commercial  activity. 
Sales  during  the  FOR  which,  in  the 
aggregate,  are  an  abnormally  small 
quantity  do  not  provide  a  reasonable 
basis  for  determining  that  the  discipline 
of  the  order  is  no  longer  necessary  to 
offset  dumping. 

Based  on  the  current  record,  we  find 
that  Stelco  did  not  sell  merchandise  in 
the  United  States  in  commercial 
quantities  during  the  second 


administrative  review  (one  of  the  three 
consecutive  reviews  cited  by  Stelco  to 
support  its  request  for  revocation). 
During  the  FOR  covered  by  that  review 
(August  1994  though  July  1995),  Stelco 
made  only  one  sale  in  the  United  States. 
Moreover,  this  sale  was  only  for  36  tons 
of  subject  merchandise.  By  contrast, 
during  the  period  covered  by  the 
antidumping  investigation,  which  was 
only  six  months  long,  Stelco  made 
several  thousand  sales  totaling 
approximately  30,000  tons.  In  other 
words,  Stelco's  sales  for  the  entire  year 
covered  by  the  second  review  period 
were  only  0.12%  of  its  sales  volume 
during  the  six-months  covered  by  the 
investigation.  Similarly,  during  the 
current  FOR,  Stelco  sold  approximately 
2000  tons  of  subject  merchandise  in  the 
United  States.  While  this  amount  is 
small  in  comparison  to  the  amount  sold 
prior  to  issuance  of  the  order,  it  is  over 
50  times  greater  than  the  amount  sold 
during  the  period  covered  by  the  second 
administrative  review.  Consequently, 
although  Stelco  received  a  de  minimis 
margin  during  the  second 
administrative  review,  this  margin  was 
not  based  on  commercial  quantities 
within  the  meaning  of  the  revocation 
regulation.  The  number  of  sales  and 
total  sales  volume  is  so  small,  both  in 
absolute  terms,  and  in  comparison  with 
the  period  of  investigation  and  other 
review  periods,  that  it  does  not  provide 
any  meaningful  information  on  Stelco's 
normal  commercial  experience. 
Therefore,  we  find  that  Stelco  does  not 
qualify  for  revocation  from  the  order  on 
steel  plate  under  §  351.222(b)(l)(i)  and 
(d)(1). 

We  find  that  Algoma  has  met  all  of 
the  requirements  for  revocation  under 
§  351.222(b)(1)  of  the  Department's 
regulations.  As  we  explained  in 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabyte  or 
Above  From  the  Republic  of  Korea, 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  To  Revoke  Order  In 
Part,  62  FR  39809,  39810  (July  24.  1997) 
[DRAMS  from  Korea),  in  evaluating  the 
issue  of  likelihood,  the  Department  has 
considered  three  years  of  sales  in  the 
United  States  with  no  dumping  margins, 
plus  an  agreement  to  reinstatement  in 
the  order,  to  be  indicative  of  expected 
future  behavior.  Absent  other  evidence, 
the  Department  considers  such  facts  to 
be  determinative  of  the  likelihood  issue. 

Algoma  has  sold  merchandise  in  the 
United  States  at  not  less  than  NV  for 
three  consecutive  reviews.'  Moreover, 
during  each  of  these  periods,  Algoma's 
aggregate  sales  were  made  in 
commercial  quantities.  Algoma  has  also 
agreed  to  its  immediate  reinstatement  in 


the  order  if  we  conclude,  subsequent  to 
the  revocation,  that  Algoma  has  sold  the 
subject  merchandise  at  less  than  NV. 
Finally,  no  party  has  argued  that 
Algoma  is  not  eligible  for  revocation 
based  on  likelihood  under 
§  351.222(b)(2)(ii).  and  we  find  that 
there  is  not  sufficient  support  for  such 
a  conclusion.  Therefore,  based  on  its 
consecutive  years  of  zero  or  de  minimis 
margins,  and  reinstatement  agreement, 
and  in  the  absence  of  evidence  to  the 
contrary,  we  conclude  that  it  is  not 
likely  that  Algoma  will  sell  subject 
merchandise  in  the  United  States  at  less 
than  fair  value. 

Regarding  Stelco's  request  for 
revocation  with  respect  to  corrosion- 
resistant  steel,  we  note  that  in  the  last 
two  administrative  reviews  we 
determined  that  Stelco  sold  corrosion- 
resistant  steel  at  less  than  NV.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  12725 
(March  16, 1998)  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,G2  FR  18448  (April  15, 
1997)(  1994/95  Canadian  Steel). 
Although  the  final  results  of  these 
reviews  are  subject  to  litigation,  that 
litigation  is  not  yet  complete. 
Additionally,  as  discussed  below,  we 
have  determined  that  Stelco  sold 
corrosion-resistant  steel  at  less  than  NV 
during  the  period  covered  by  this 
review.  Consequently,  we  determine 
that  because  Stelco  does  not  have  three 
consecutive  years  of  zero  or  de  minimis 
margins  on  corrosion-resistant  steel, 
Stelco  is  not  eligible  for  revocation  of 
the  order  on  corrosion-resistant  steel 
under  19  CFR  351.222(b). 

Facts  Available 

As  we  explained  in  the  preliminary 
results,  we  determine  that  the  use  of 
facts  available  is  appropriate  for  Forsyth 
in  accordance  with  section  776(a)  of  the 
Act,  because  it  failed  to  report  all  of  its 
home  market  sales  made  during  the 
FOR. 

Where  necessary  information  is 
missing  from  the  record,  the  Department 
may  apply  facts  available  under  section 
776  of  the  Act.  Further,  where  that 
information  is  missing  because  a 
respondent  has  failed  to  cooperate  to  the 
best  of  its  ability,  section  776(b)  of  the 
Act  authorizes  the  Department  to  use 
facts  available  that  are  adverse  to  the 
interests  of  that  respondent,  which  may 
include  information  derived  from  the 
petition,  the  final  determination,  a 
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the  Department  may  nevertheless  apply 
an  adverse  inference.  Based  on  these 
reasons,  the  Department  considers  the 
LTFV  rate  used  as  adverse  facts 
available  to  be  corroborated. 

Changes  From  the  Preliminary  Results 

The  Department  is  implementing  a 
change  in  this  review  in  the  calculation 
of  U.S.  credit  expense  for  Algoma,  CCC, 
MRM,  and  Dofasco,  to  be  consistent 
with  the  Department's  current  practice, 
as  outlined  in  Import  Administration 
Bulletin  98.2:  Imputed  Credit  Expenses 
And  Interest  Rate  (February  23, 1998) 
(Policy  Bulletin  98.2). 

It  is  the  Department's  practice  to 
calculate  the  U.S.  credit  expense  using 
a  short-term  interest  rate  tied  to  the 
currency  in  which  the  sales  are 
denominated.  This  interest  rate  should 
be  based  on  the  respondent's  weighted- 
average  short-term  borrowing 
experience  in  the  currency  of  the 
transaction.  In  cases,  such  as  these, 
where  Algoma,  CCC,  MRM  and  Dofasco 
have  no  short-term  borrowings  in  the 
currency  of  the  transaction,  we  will  use 
publicly  available  information  to 
establish  a  short-term  interest  rate 
applicable  to  the  currency  of  the 
transaction.  Since  we  are  addressing  the 
U.S.  dollar  transactions  for  these 
companies,  for  these  final  results  we 
have  used  the  average  short-term 
lending  rates  calculated  by  the  Federal 
Reserve  to  impute  credit  expenses. 
Specifically,  we  have  used  the  Federal 
Reserve's  weighted-average  data  for 
commercial  and  industrial  loans 
maturing  between  qne  month  and  one 
year  from  the  time  the  loan  is  made.  See 
Final  Analysis  Memoranda  for  Algoma, 
CCC,  MRM,  and  Dofasco,  on  file  in  room 
B-099  of  the  Commerce  Department. 

Interested  Party  Comments 

Algoma 

Comment  1:  Credit  Expenses 

Petitioners  allege  that  the  errors  found 
in  the  reported  credit  expenses  at 
verification  indicate  that  the 
information  cannot  be  verified. 
Petitioners  also  contend  that  Algoma 
did  not  report  credit  expenses  to  the 
best  of  its  ability  and  that,  therefore,  the 
Department  should  apply  adverse  facts 
available.  Petitioners  argue  that  the 
Department  cannot  rely  on  Algoma's 
data  to  conclude  that  the  credit  expense 
errors  were  isolated  because,  rather  than 
the  Department  verifying  this  assertion 
itself,  the  Department  relied  on  Algoma 
to  independently  verify  that  there  were 
no  other  errors  in  its  reporting  of 
payment  dates.  Petitioners  argue  that, 
unlike  in  Melamine  Institutional 
Dinnerware  from  Indonesia:  Final 


Determination  of  Sales  at  Less  Than 
Fair  Value,  62  FR  1719,  1723  (January 
13, 1997),  where  the  Department 
corrected  errors  found  at  verification 
after  verifying  that  the  errors  were 
isolated,  the  Department  did  not  verify 
that  the  errors  in  Algoma's  reporting  of 
credit  expenses  were  isolated. 

Petitioners  contend  that  the  errors 
discovered  by  the  Department  during 
verification  were  significant  because 
Algoma  reported  credit  expenses  where 
it  actually  received  advance  payments. 
Thus,  petitioners  argue,  Algoma  failed 
verification,  and  the  Department  should 
apply  facts  available,  as  it  did  in 
Stainless  Steel  Bars  from  Spain;  Final 
Results  of  Admin.  Review,  59  FR  66931, 
66935  (December  28,  1994),  Circular 
Welded  Non-Alloy  Steel  Pipe  and  Tube 
from  Mexico;  Final  Results  of  Admin. 
Review,  62  FR  37014,  37016  (July  10. 
1997),  and  Svenskt  StalAVv.  United 
States,  Ct.  No.  96-05-01372  Slip  Op., 
97-123  (August  29,  1997).  Petitioners 
also  cite  section  776(a)  of  the  Act,  which 
states  that  if  information  provided  by  a 
respondent  cannot  be  verified,  the 
Department  shall  use  facts  available  in 
reaching  its  determination. 

Petitioners  assert  that  Algoma  failed 
to  report  to  the  best  of  its  ability  at 
verification  because  it  did  not  disclose 
the  errors  in  its  reported  credit  expenses 
for  the  affected  home  market  sales  either 
prior  to,  or  at  the  outset,  of  verification. 
Citing  19  U.S.  C.  1677e(h),  petitioners 
state  that  if  a  party  fails  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department  may  draw  an  adverse 
inference  in  its  selection  of  facts 
otherwise  available.  In  Cut-to-Length 
Steel  Plate  from  South  Africa:  Final 
Results  of  Admin.  Review,  62  FR  61731, 
61739  (November  19,  1997),  the 
Department  applied  the  highest  credit 
expense  reported  on  a  U.S.  sale  to  all 
U.S.  sales  when  the  respondent  failed  to 
report  to  the  best  of  its  ability. 

Algoma  disagrees  with  petitioners. 
Algoma  notes  that  the  Department 
found  two  discrepancies  at  verification 
involving  reported  payment  dates, 
neither  of  which  was  significant.  The 
first  error  was  a  typographical  error  in 
the  reported  date  of  payment  for  a  pre- 
selected home  market  sale.  In  the 
second  error,  Algoma's  accounting 
department  posted  the  payment  against 
the  date  on  which  the  amount  was  due 
instead  of  the  date  on  which  the  cash 
was  received  for  a  sale  in  which  there 
was  an  advance  payment  by  the 
customer.  Algoma  argues  that,  contrary 
to  petitioners'  allegation,  the  other 
advance  payment  errors  were  not 
uncovered  by  the  Department's 
verification  team,  but  were  discovered 
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when  Algoma  searched  its  entire 
submission  for  transactions  where  the 
customer  prepayment  was  received. 
Algoma  determined  that  other  errors  of 
the  same  type  existed  and  voluntarily 
disclosed  this  information  to  the 
Department  on  its  own  initiative  diu-ing 
verification. 

Algoma  argues  that  the  Department's 
Sales  Verification  Report  at  pages  13-14 
shows  that  the  Department  verified  the 
extent  of  Algoma's  credit  errors  by 
examining  the  results  of  a  computer 
query  conducted  on  the  sales  database, 
and  verified  the  corrected  information. 
Algoma  points  out  that  the  errors  could 
not  have  been  included  in  the 
corrections  memorandum  provided  at 
the  beginning  of  verification  because 
Algoma  was  not  aware  of  them  at  that 
time.  Algoma  further  argues  that  the 
errors  at  issue  were  both  small  in  effect 
and  isolated  in  scope.  Algoma  argues 
that,  because  the  Department  corrected 
the  transactions  at  issue,  verified  the 
remainder  of  Algoma's  file,  and  used  the 
corrected  information  in  its  preliminary 
results  of  review,  no  further  action  by 
the  Department  is  appropriate  or 
necessary. 

Department's  Position:  We  agree  with 
Algoma.  At  verification,  we  reviewed 
the  method  by  which  Algoma  searched 
its  database  for  the  payment  date  errors, 
and  we  examined  the  full  universe  of 
sales  in  which  these  errors  occurred. 
Since  all  of  these  credit  expense  errors 
occurred  in  sales  where  there  were 
advance  payments,  we  consider  these 
errors  to  be  isolated  in  nature. 
Therefore,  we  are  making  no  changes  to 
our  calculations  for  the  final  results  of 
review  other  than  permitting  Algoma  to 
correct  the  errors.  For  further  discussion 
of  this  issue,  refer  to  the  November  3, 
1998  Memorandum  to  the  File:  Final 
Results  of  the  Antidumping 
Administrative  Review  of  Cut-to-Length 
(CTL)  Carbon  Steel  Plate  from  Canada 
(Algoma 's  Issues  Memo). 

Comment  2:  Freight  Expenses 

Petitioners  argue  that  there  are  a 
number  of  U.S.  sales  for  which  Algoma 
reported  having  received  freight  revenue 
but  for  which  it  did  not  report  a 
corresponding  freight  expense. 
Petitioners  state  that  the  Department 
should  apply  to  these  sales  the  highest 
U.S.  freight  expense  reported  for  any 
U.S.  sale  as  adverse  facts  available. 

Petitioners  argue  that  it  was  only  after 
verification  was  underway  that  Algoma 
ran  an  "internal  edit  check"  and 
identitied  deleted  freight  expense  data 
for  some  of  these  sales.  Petitioners  argue 
that  Algoma  should  have  reported  this 
data  to  the  Department  before 
verification,  since  the  height  charges  for 


these  sales  were  reported  in  Algoma's 
November  21,  1997  sales  tape,  but  were 
"inexplicably"  deleted  from  its  later 
submissions.  Petitioners  allege  that 
when  Algoma  deleted  the  freight 
charges  from  its  sales  tapes  in  its 
subsequent  responses,  it  did  not  report 
the  freight  expenses  to  the  best  of  its 
ability.  As  with  Algoma's  credit 
expenses,  petitioners  argue  that 
Algoma's  independent  analysis  of  its 
database  provides  no  justification  to 
conclude  that  the  error  is  "isolated," 
and  that  the  sample  of  sales  verified 
cannot  be  considered  to  be 
representative  of  Algoma's  reporting  as 
a  whole.  Petitioners  contend  that 
because  Algoma  failed  to  report  to  the 
best  of  its  ability,  the  Department 
should  draw  an  adverse  inference  and 
apply  the  highest  U.S.  freight  expense 
reported  for  any  U.S.  sale  to  the  sales  in 
question.  Petitioners  cite  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey:  Final  Results  of  Administrative 
Antidumping  Review,  61  FR  69067, 
69073  (December  31, 1996),  and  Foam 
Extruded  PVCfrom  the  United 
Kingdom:  Final  Results  of 
Administrative  Antidumping  Review,  61 
FR  51411,  51414  (October  2,  1996). 

Algoma  contends  that  the  Department 
has  already  rejected  petitioners' 
argument  that  U.S.  freight  expenses 
were  misreported.  Algoma  explains  that, 
in  unusual  instances,  a  carrier  may 
neglect  to  bill  Algoma  for  transport 
provided.  In  these  instances,  Algoma 
incurs  no  freight  expense,  and  the 
proper  accounting  treatment  is  to  show 
no  height  expense.  The  proper 
treatment  of  freight  revenue  is  to  report 
it  whenever  the  customer  pays  for 
freight.  Therefore,  Algoma  claims,  for 
some  of  the  sales  petitioners  reference, 
freight  expense  and  revenue  were 
correctly  reported. 

With  respect  to  sales  for  which  a 
freight  expense  was  incurred  but  not 
reported,  Algoma  further  maintains  that 
it  was  not  aware  of  the  computer  error 
prior  to  verification  because  none  of  the 
sales  preselected  by  the  Department 
raised  the  issue.  Algoma  did  not 
discover  the  error  until  it  began 
preparing  its  response  to  petitioners' 
allegations,  after  verification 
commenced.  On  the  night  before 
verification,  it  received  petitioners' 
letter  asking  the  Department  to  examine 
certain  transactions  where  no  freight 
charges  were  reported.  Algoma  found 
that  in  one  of  the  transactions 
mentioned  in  the  letter,  freight  revenue 
was  reported,  but  there  was  no 
corresponding  freight  expense.  Algoma 
then  conducted  a  search  to  identify 
other  such  transactions.  Algoma 
maintains  that  the  correct  information 


was  verified  by  the  Department  and  that 
no  "discrepancy"  existed  because  the 
correct  data  was  on  the  record  prior  to 
verification. 

Department's  Position:  We  agree  with 
Algoma.  Algoma  reported  the  freight 
expense  errors  to  the  best  of  its  ability 
at  verification  and  disclosed  them  to  the 
Department  on  its  own  initiative.  At 
verification,  we  examined  the  method 
by  which  Algoma  determined  that  the 
reported  freight  expense  was  in  error, 
and  found  no  reason  to  believe  that  the 
errors  were  indicative  of  a  corrupt 
database.  We  also  found  that  some  of 
the  sales  in  question  were  indeed 
reported  correctly,  and  that  other  sales 
at  issue  were  correctly  reported  prior  to 
verification.  Finally,  reliability  of  these 
expenses  is  enhanced  by  the  fact  that 
Algoma  reported  all  of  them  in  its  initial 
submission,  which  is  on  the  record.  The 
apparently  inadvertent  omissions  only 
showed  up  in  later  submissions  of  the 
same  information.  Since  the  Department 
found  Algoma's  database  to  be  reliable, 
we  believe  that  the  freight  expense 
errors  were  isolated  in  nature. 
Therefore,  we  will  include  the  corrected 
data  for  the  freight  expense  in  our  final 
calculations.  See  Algoma's  Issues  Memo 
for  further  discussion  of  this  issue. 

Comment  3:  Inclusion  of  Certain  Sales 

Petitioners  argue  that  certain  sales 
should  be  included  as  part  of  the  sales 
database  due  to  a  date  of  sale  issue,  the 
details  of  which  are  proprietary. 

Algoma  contends  that  the  Department 
should  continue  to  exclude  certain 
transactions  as  part  of  its  margin 
calculation  because  the  product  type 
and  quantity  shipped  for  these  sales 
(under  an  agreement)  was  not  fixed 
until  the  date  of  shipment  (and 
invoicing).  Algoma  states  that  these 
transactions  were  removed  from  the 
original  sales  tape  and  thereafter 
reported  in  a  separate  data  file  because 
their  dates  of  sale  (invoice  date)  fell 
outside  of  the  contemporaneous 
reporting  window.  Algoma  argues  that  it 
originally  included  these  sales  in  its 
November  21,  1997  sales  listing  in  the 
belief  that  they  had  been  made  pursuant 
to  a  long-term  contract  that  fixed  the 
material  terms  of  sale  (e.g.,  product 
description,  price,  and  quantity)  on  the 
date  of  initial  agreement  between  the 
parties.  Algoma  alleges,  however,  that  as 
demonstrated  at  verification,  the 
material  terms  of  sale  (i.e.,  the  product 
description  and  quantities)  were 
amended  several  times  after  that  date. 

Algoma  maintains  that,  in  accordance 
with  the  Department's  long-standing 
"date  of  sale"  methodology,  it  is 
improper  to  use  the  date  of  initial 
agreement  as  the  date  of  sale  for  these 
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Comment  4:  Dat(  <  of  Sale 

Petitioners  arg  je  that  Algoma's  date 
of  sale  is  the  ordi  tr  entry  date  rather  than 
the  invoice  date,  because,  they  claim, 
both  price  and  quantity  terms  of  sale  are 
fixed  on  the  orde  r  entry  date  for  both 
U.S.  and  home  n  arket  sales.  Petitioners 
maintain  that,  urder  §351.401(1)  of  the 
Department's  regulations,  the  Secretary 
may  use  a  date  o  sale  other  than  the 
date  of  invoice  if  the  Secretary  is 
satisfied  that  an  i  Iternative  date  more 
accurately  reflects  the  date  on  which  the 
exporter  or  producer  established  the 
material  terms  of|sale.  Petitioners  base 
their  contention  fin  a  reference  in  the 
Department's  verification  report  to  a 
chart  examined  ai  verification  in  which 
Algoma  compare^  the  quantity  of 
merchandise  ordered  to  the  quantity  of 
merchandise  shidped.  The  report  stated, 
"there  does  not  appear  to  be  a 
significant  differmce  between  the 
number  of  pieces  shipped  and  the 
number  of  pieces  ordered." 
[Memorandum  td  the  File:  Report  on  the 
Sales  Verification  of  Algoma  Steel 
Corporation  in  thip  8/1/96-7/31/97 
Administrative  Review  of  the 
Antidumping  Duhr  Order  on  Cut-to- 
Length  Carbon  Stfel  Plate  from  Canada 
(May  22, 1998)  [Algoma  Sales 
Verification  flepoft)).  Petitioners  also 
cite  Stainless  Steil  Bar  from  India:  Final 
Results.  63  FR  35: 16,  3537  (January  23, 
1998),  in  which  tlje  Department  used 
the  purchase  order  date  as  the  date  of 
sale  because  no  material  changes 
occurred  between  the  purchase  order 
date  and  the  invoice  date.  Petitioners 
also  cite  Canned  Pineapple  Fruit  from 
Thailand:  Final  Results.  63  FR  7392, 
7394  (February  13. 1998),  and  Circular 
Welded  Non-Allo]  ■  Steel  Pipe  from 
Korea:  Final  Resu,  ts,  63  FR  32833. 
32836  (June  16,  U  98),  in  which  the 
Department  used  I  he  contract  date  as 
the  date  of  sale. 

Algoma  argues  tjhat  the  Department's 
presumption  in  faior  of  using  the 
invoice  date  as  the  date  of  sale  in  the 
preliminary  results  notice  is  justified. 
Algoma  disagrees  with  petitioners' 


argument  in  favor 


of  the  order  entry  date 


because  it  relies  e;  clusively  on  a 


statement  made  by  the  Department  in 
the  Algoma  Sales  Verification  Report 
relating  to  a  chart  that  Algoma  prepared, 
and  it  ignores  the  facts  on  which  the 
Department  based  its  conclusion. 
Algoma  asserts  that  the  verification 
report  also  states  that  the  verifiers 
"found  no  discrepancies  with  their 
(Algoma's)  date  of  sale."  According  to 
Algoma,  the  data  show  that  the  quantity 
shipped  differs  from  the  quantity 
ordered  on  a  regular  basis,  which  is 
sufficient  to  sustain  the  use  of  invoice 
date  in  accordance  with  the 
Department's  practice.  Algoma  cites  the 
preamble  to  the  Department's 
regulations,  published  in  the  Federal 
Register  on  May  19,  1997,  in  which  the 
Department  stated: 

A  preliminary  agreement  on  terms,  even  if 
reduced  to  writing,  in  an  industry  where 
renegotiation  is  common  does  not  provide 
any  reliable  indication  that  the  terras  are 
truly  "established"  in  the  minds  of  the  buyer 
and  seller.  This  holds  even  if,  for  a  particular 
sale,  the  terms  were  not  renegotiated. 
62  FR  27349. 

Algoma  concludes  that,  because  the 
terms  of  sale,  in  particular  the  quantity 
shipped,  are  commonly  subject  to 
further  negotiation  up  to  the  date  of 
shipment,  the  Department's  use  of  the 
invoice  date  as  the  date  of  sale  is 
justified  in  this  case. 

Department's  Position:  We  agree  with 
Algoma.  As  stated  in  §351.401(1)  of  the 
Department's  regulations,  we  normally 
use  the  invoice  date  as  the  date  of  sale. 
At  verification,  we  examined  a  chart 
comparing  the  quantity  ordered  to  the 
quantity  shipped/invoiced  for  a  certain 
number  of  sales,  and  found  that  the 
quantity  changed  between  the  order 
date  and  the  invoice  date  for  a  number 
of  sales;  see  Exhibit  40,  page  S6506,  of 
the  Algoma  Sales  Verification  Report. 
Therefore,  we  have  continued  to  use 
Algoma's  invoice  date  as  the  date  of  sale 
in  accordance  with  our  normal  practice. 
See  Memorandum  to  the  File:  Analysis 
for  Algoma  Steel  Inc.  for  the  Final 
Results  of  the  Fourth  Administrative 
Review,  on  file  in  room  B-099  of  the 
Commerce  Department. 

Comment  5:  Imputed  Credit 

Algoma  argues  that  the  Department 
should  include  banking  fees  in  the 
Canadian  dollar-denominated  interest 
rate  used  to  impute  credit  expenses  for 
home  market  sales,  even  though  Algoma 
did  not  include  them  in  its  calculations 
prior  to  verification.  Algoma  points  out 
that,  at  the  outset  of  verification,  it 
disclosed  to  the  Department  that  it  had 
omitted  certain  banking  fees  that  were 
paid  in  connection  with  the  short-term 
revolving  credit  facility  from  its 
calculation  of  the  Canadian  dollar  short- 


term  interest  expense  factor.  Algoma 
claims  that  page  36  of  the  annual  report 
submitted  as  part  of  its  Section  A 
Response  identifies  the  following  bank 
charges  related  to  short-term  borrowing 
made  during  the  POR  under  Algoma's 
"revolving  credit  facility"  which 
opened  in  1995:  an  amortized  "issuance 
cost,"  "annual  fees,"  and  "fees 
determined  by  the  amount  of  the 
unused  portion  of  the  facility  during  the 
course  of  a  given  month." 

Algoma  claims  that  the  Department 
should  not  consider  this  information  as 
"new"  because  Algoma  established  on 
the  record  well  before  verification  that 
it  incurred  such  banking  fees  as  part  of 
its  actual  total  cost  of  short-term 
Canadian  borrowings  under  the  credit 
facility  in  question.  Algoma  claims  that 
it  identified  the  total  amount  of  such 
"interest  and  fees  on  operating  line" 
incurred  during  the  1997  calendar  year 
(overlapping  half  of  the  POR)  in  its  first 
supplemental  questionnaire  response, 
and  reconciled  the  reported  amount  of 
these  bank  charges  to  its  audited 
financial  statement  in  the  second 
supplemental  questionnaire  response. 

Algoma  maintains  that  petitioners 
were  aware  of  the  credit  line,  and 
specifically  asked  the  Department  to 
examine  the  issue  at  verification,  and  to 
place  the  entire  credit  agreement  on  the 
record.  Furthermore,  Algoma  argues  that 
the  information  is  not  "new"  because 
not  only  is  it  on  the  record,  but  it  was 
examined  at  verification.  Algoma  cites 
both  the  Department's  sales  verification 
report  and  cost  verification  report  in 
making  its  claim  that  the  amount  of  the 
bank  fees  was  verified  in  order  to 
reconcile  the  reported  interest  payment 
amounts  to  Algoma's  audited  financial 
statements  at  verification.  Algoma  states 
that  the  Department  examined  and 
verified  the  bank  fees  in  the  cost 
verification  for  six  of  the  twelve  months 
of  the  POR. 

Algoma  adds  that  the  Department's 
normal  practice  requires  it  to  include 
these  costs  in  Algoma's  home  market 
credit  expenses,  and  that  not  doing  so 
would  understate  Algoma's  actual  cost 
of  short-term  borrowing.  Algoma  cites 
Certain  Cold-Rolled  Carbon  Steel  Plate 
Products  from  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Comment  2.  62  FR  781801 
(January  7, 1998),  and  Large  Power 
Transformers  from  Italy;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  52  FR  46806  (December  10, 
1987),  where  the  Department  included 
bank  charges  incurred  as  part  of 
respondent's  credit  expense  calculation. 
Algoma  also  cites  Nylon  Impression 
Fabric  from  Japan;  Final  Results,  51  FR 
15816  (April  28,  1986). 
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Petitioners  contend  that  because 
Algoma's  home  market  credit  expenses 
failed  verification,  whether  the  bank 
fees  are  included  in  calculating 
Algoma's  home  market  credit  expenses 
is  irrelevant. 

Petitioners  also  dispute  Algoma's 
contention  that  the  information 
regarding  bank  fees  was  on  the  record 
before  verification.  Petitioners  claim 
that  the  information  from  Algoma's 

1996  Aimual  Report  that  was  included 
in  Algoma's  Section  A  Response  did  not 
include  data  for  six  months  of  the  POR 
(January  1997  to  July  1997).  In  addition, 
petitioners  argue  that,  in  its  January  29, 
1998  supplemental  questionnaire 
response,  Algoma  referred  to  the  data  as 
"interest  and  other  fees  on  the  operating 
line"  without  detailing  the  nature  of  the 
"fees."  Petitioners  also  argue  that  the 
only  figure  that  was  reconciled  was 
Algoma's  "Net  Financing  Expenses"  for 
calendar  year  1996,  and  cite  Algoma's 
Response  to  the  Department's  Second 
Supplemental  Questionnaire  (March  20, 
1998)  at  Attachment  D-^3. 

Petitioners  contend  that  the 
Department  neither  accepted  the 
information  on  the  bank  fees,  nor 
verified  the  data  during  Algoma's  sales 
verification.  See  Algoma  Sales 
Verification  Report  at  15.  Petitioners 
state  that  the  Department  specifically 
refused  to  examine  the  fees  because  they 
constituted  untimely  new  information, 
and  cite  the  Department's  Analysis 
Memorandum  for  Algoma  for  the 
Preliminary  Results  of  the  Fourth 
Administrative  Review  of  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada 
for  the  period  August  1.  1996— July  31, 

1997  (July  10, 1998).  Petitioners  argue 
that  the  fact  that  the  Department 
examined  the  bank  fees  during  the  cost 
verification  is  of  no  consequence, 
because  the  fees  were  examined  solely 
to  confirm  Algoma's  net  financing 
expenses  during  the  1996  calendar  year, 
not  to  confirm  Algoma's  short-term 
interest  expenses  during  the  POR  (July 
31, 1997  through  August  1, 1997). 

Department's  Position:  We  agree  with 
Algoma.  The  Department  considers 
Algoma's  revolving  credit  facility  to  be 
short-term  borrowings.  Consequently, 
the  banking  fees  associated  with  the 
revolving  credit  facility  are  part  of  the 
total  cost  to  Algoma  of  short-term 
Canadian  borrowings  and  therefore, 
should  be  included  in  the  short-term 
interest  rate  used  to  calculate  imputed 
credit  expenses.  Although  the  banking 
fees  were  not  included  in  Algoma's 
credit  expense  calculation  prior  to 
verification,  information  pertaining  to 
the  nature  of  these  banking  fees  was 
recorded  in  Algoma's  Annual  Reports 
which  Algoma  submitted  prior  to 


verification.  In  addition,  we  examined 
these  banking  fees  during  verification. 
Thus,  we  do  not  consider  the 
information  pertaining  to  the  banking 
fees  to  be  "new"  information.  We  have 
recalculated  Algoma's  imputed  home 
market  credit  expenses  to  include  these 
banking  fees.  When  we  corrected  the 
home  market  credit  expense,  we  noted 
that  there  were  several  missing  payment 
dates  in  Algoma's  sales  tape.  For  these 
sales,  we  applied  the  verified  average 
number  of  days  between  the  shipment 
date  and  the  payment  date. 

Comment  7:  Clerical  Errors 

Petitioners  claim  that  the  Department 
made  three  clerical  errors  in  the 
preliminary  results,  and  therefore 
should  correct  them  in  the  final  results. 
These  errors  pertain  to  the  calculation  of 
certain  credit  expenses,  the  deduction 
for  early  payments,  and  the  freight 
movement  calculation.  In  the  home 
market  credit  expense  calculation, 
petitioners  claim  that  the  Department 
omitted  billing  adjustments,  freight 
revenue,  and  other  discounts  as  part  of 
the  gross  unit  price.  Petitioners  state 
that,  in  the  definition  statement  of  the 
total  discounts  and  rebates  in  the  model 
match  program,  the  Department  omitted 
early  payments.  Petitioners  point  out 
that,  in  the  margin  program,  the 
Department  placed  the  parenthesis  in 
the  wrong  part  of  the  calculation  string 
for  movement  expenses. 

Department's  Position:  We  agree  with 
petitioners  regarding  all  three 
ministerial  errors.  We  have  corrected 
these  errors  for  the  final  results. 

Dofasco 

Comment  1:  Use  of  "Partial"  Freight 
Data 

Petitioners  argue  that,  as  in  the  third 
review,  the  Department  should  reject 
the  actual  freight  data  Dofasco 
submitted  for  some  of  its  sales  in  favor 
of  the  minimum  and  maximum  freight 
rates  to  each  destination,  which  Dofasco 
has  provided  for  all  sales.  Petitioner 
contends  that  the  Department's  practice 
is  to  disregard  sales  information 
reported  on  a  selective  basis,  as  stated 
in  Stainless  Steel  Wire  Rod  from 
Sweden,  63  FR  40449,  40455  (July  29, 
1998)  [SSWRfrom  Sweden).  Petitioner 
adds  that  using  such  "partial" 
information  would  "encourage 
(respondent)  to  selectively  disclose  only 
that  information  which  would  benefit 
its  position."  [Final  Results  of 
Administrative  Review:  Tapered  Roller 
Bearings  and  Parts  Thereof  Finished 
and  Unfinished  From  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 

\ 


Components  Thereof,  from  Japan,  63  FR 
20585,  20591  (April  27,  1998)  [TRBs 
1998)].  Petitioner  also  states  that,  if  the 
Department  used  this  information,  there 
would  be  no  incentive  for  respondents 
to  provide  complete  information  (TRBs 
1998,  citing  Nippon  Pillow  Block  Sales 
Co.,  Ltd.  and  FYH  Bearing  Units  USA. 
Inc.  v.  United  States.  903  F.  Supp.  89. 
95  (CIT  1995)  and  Persico  Pizzamiglio, 
S.A.  v.  United  States,  No.  92-11-00783, 
Slip  Op.  94-61  at  23  (April  14, 1994)). 

Finally,  petitioner  claims  that  the 
potential  for  manipulation  requires  that 
the  Department  reject  "selectively 
disclosed  information  •   *   *  even  when 
there  is  no  direct  evidence  that  such 
manipulation  actually  occurred."  In 
support,  petitioner  cites  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Diameter,  and 
Components  Thereof,  from  Japan,  59  FR 
56035,  56049  (November  10.  1994) 
(TRBs  1994),  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Germany,  60 
FR  65264,  65274  (December  19.  1995) 
(Steel  from  Germany),  and  C.F.  Koenig 
6-  Bauer-Albert  AG  v.  United  States.  No. 
96-10-02298,  Slip  Op.  98-«3  (CIT  1998) 
at  6. 

Dofasco  argues  that  the  Department 
does  not  require  respondents  to  report 
freight  on  an  actual  sales-specific  basis, 
but  in  many  instances  has  allowed 
respondents  to  report  freight  using 
alternate  methodologies  when 
necessary.  Dofasco  points  out  that  the 
questionnaire  specifically  allows 
respondents  to  report  freight  on 
something  other  than  an  actual  sale-by- 
sale  basis  "when  to  do  otherwise  would 
create  a  significant  burden  because  of 
the  manner  in  which  your  (the 
respondent's)  accounting  records  are 
maintained."  Dofasco  adds  that,  in  the 
third  administrative  review  of  this 
order,  the  Department  allowed 
respondents  to  report  estimated  freight 
expenses  as  long  as  they  were 
reasonable  and  any  differences  between 
the  estimated  amounts  and  actual 
freight  charges  were  minor.  Respondent 
cites  Final  Results  of  Antidumpmg 
Administrative  Review;  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada.  63  FR 
12725.  12740  (March  16.  1998)  (Third 
Review  Final  Results)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel, 
Standard,  Line  and  Pressure  Pipe  from 
Italy,  60  FR  31981,  31987  (June  19. 
1995). 
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Dofasco  den:  es  that  it  has  selectively 
reported  actua  freight,  arguing  that  it 
has  been  consi  itently  forthcoming  with 
the  Departmen  about  its  inability  to 
track  actual  fre  ght  for  all  of  its  sales. 
Dofasco  asserts  that  it  has  reported 
actual  freight  f  )r  those  carriers  that  bill 
Dofasco  throu^  i  an  electronic  data 
interface  systei  i.  which  enables  Dofasco 
to  calculate  via  computer  the  actual  cost 
for  each  coil  sh  ipped  to  these 
companies.  Because  some  carriers  do 
not  use  this  sy!  tem.  Dofasco  states,  it 
would  be  burd  msome  to  report  actual 
freight  for  all  i  lose  carriers  not  using 
the  system.  Fuithermore.  Dofasco  adds, 
the  Departmen  has  verified  these  facts, 
and  found  no  c  iscrepancies.  Therefore, 
petitioners'  all  sgations  with  respect  to 
"potential  manipulation"  are  misplaced. 

Department' i  Position:  We  disagree 
with  petitioners.  In  the  third 
administrative  review,  we  did  not  use 
respondents's  (ictual  freight  data 
because  we  foi  nd  that  the  computerized 
system  it  used  to  bill  its  customers  for 
freight  was  not  working  properly,  and 
there  was  noth  ng  on  the  record  to 
demonstrate  the  accuracy  of  the  freight 
expenses  as  reported.  See  Third  Review 
Final  Results,  h  FR  at  12739.  In  the 
current  review,  we  verified  the  accuracy 
of  Dofascos  re$ponse  regarding  its 
freight  billing  $ystem  and  found  no 
discrepancies.  Thus,  we  have  used 
Dofasco's  repo  led  actual  freight 
expenses  for  tl^ose  sales  for  which  this 
data  was  available.  Because  we  verified 
this  expense  tc  our  satisfaction,  we  do 
not  consider  Dafasco's  data  to  be 
"selective"  or  "partial,"  nor  do  we 
believe  that  Dc  fasco  attempted  to 
manipulate  th«  margin  outcome  by 
reporting  its  fr  sight  data  in  the  manner 
that  it  did. 

We  note  thai  in  the  TRBs  cases  cited 
by  petitioners,  the  Department  had 
reason  to  belie  ve  that  the  respondents' 
data  was  incomplete,  unlike  here.  In 
SSWRfrom  Sweden,  we  found  at 
verification  that  the  respondent  could 
have  reported  xansaction-specific  data, 
but  reported  ajerage  figures  instead.  We 
therefore  rejected  the  reported  average 
figures  in  favo  ■  of  transaction-specific 
information.  In  contrast,  we  have 
concluded  tha  Dofasco  has  reported 
transaction-spi  (cific  data  for  as  many 
sales  as  possib  e,  as  stated  above.  We 
therefore  have  not  changed  the 
preliminary  results  with  respect  to 
freight  expensiss. 

Comment  2:  E '  vs.  CEP  Sales 

Petitioners  a  rgue  that  the  Department 
should  treat  al  I  sales  made  through 
Dofasco's  U.S.  subsidiary  as  constructed 
export  price  (CEP)  sales,  in  accordance 
with  the  Depai  tment's  practice  when  an 


affiliate  involved  in  the  sales  process  as 
something  more  than  a  "processor  of 
sales-related  documentation"  or  a 
"communications  link."  In  support, 
petitioners  cite:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Wire  Rod  from  Spain,  63  FR 
40391,  40395  (July  29,  1998)  [Stainless 
Steel  Wire  Rod  from  Spain);  and 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Roller 
Chain  Other  than  Bicycle  from  Japan,  63 
FR  25457  (May  18,  1998)(/?o//er  Chain 
from  Japan).  Petitioners  detail  evidence 
from  the  proprietary  record,  specifically 
the  Department's  Report  on  the  Sales 
Verification  of  Dofasco  Inc.  (May  28, 
1998)  (Dofasco  Sales  Verification 
Report),  which  they  claim  demonstrates 
that  Dofasco  USA  (DUSA)  performed 
sales  functions  that  render  CEP 
treatment  appropriate. 

Petitioners  pomt  out  that,  in  the  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews:  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea  (Steel 
from  Korea),  63  FR  13170  (March  18. 
1998),  the  Department  found  that  just 
because  the  affiliate's  role  "is  not 
autonomous  with  respect  to  the  sales 
process,"  this  does  not  mean  that  its 
"role  in  the  process  is  ancillary."  Thus, 
petitioners  state,  even  if  the  Department 
were  to  find  that  DUSA  had  no 
independent  sales  negotiating  authority, 
that  fact  would  not  be  dispositive. 
Furthermore,  petitioners  state,  the 
Department  has  recently  made  clear  that 
it  will  "consider  the  sale  to  be  CEP 
unless  the  record  demonstrates  that  the 
U.S.  affiliate's  involvement  in  making 
the  sale  is  incidental  or  ancillary." 
(Steel  from  Korea,  63  FR  at  13177, 
13182-83.)  Petitioners  conclude  that 
Dofasco  has  failed  to  submit  any 
evidence  to  support  such  a  finding. 

Dofasco  argues  that  the  Department 
correctly  determined  that  Dofasco 
properly  classified  its  U.S.  sales  through 
DUSA  as  export  price  (EP)  sales. 
Dofasco  points  out  that  the  Department 
has  made  the  same  determination  in  all 
three  previous  reviews.  As  the  facts 
during  this  review  are  almost  exactly 
the  same  as  in  the  previous  reviews, 
Dofasco  argues,  the  Department  should 
continue  to  classify  the  DUSA  sales  as 
EP  sales. 

Dofasco  cites  the  preamble  to  the 
Department's  new  regulations,  which 
states  that  the  Department  considers 
transactions  to  be  EP  whenever:  (1)  The 
producer  or  exporter  ships  the 
merchandise  directly  to  the  unaffiliated 
purchaser  without  it  being  introduced 
into  the  U.S.  affiliate's  inventory;  and 
(2)  the  affiliated  entity  acts  only  as  a 
processor  of  documentation  and  a 


communication  link  between  the  foreign 
respondent  and  the  unaffiliated 
purchaser  (62  FR  27296.  27351). 
Dofasco  maintains  that  the  last  factor 
has  been  interpreted  by  the  Department 
as  turning  largely  upon  the  extent  to 
which  the  affiliate  is  involved  in 
negotiating  the  sales,  a  role  which  the 
Department  has  stated  must  be 
"incidental  or  ancillary."  Steel  from 
Korea  at  63  FR  13183.  Furthermore, 
Dofasco  states,  the  Department  has 
never  suggested  that  merely  signing 
contracts  is  sufficient  to  characterize  the 
U.S.  subsidiary's  role  as  being  more 
than  "incidental  or  ancillary."  Rather, 
the  Department  has  recently  elucidated 
that  this  threshold  is  passed  only  when 
the  U.S.  affiliate  is  "substantially 
involved  in  the  sales  process  (e.g., 
negotiating  prices),  or  if  the  affiliate 
"played  a  major  role  in  negotiating  and 
bringing  about  the  sale,  from  the 
bidding  stage  through  the  final 
contract."  See  Roller  Chain  from  Japan, 
63  FR  at  25457,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from 
Germany,  62  FR  18390, 18391-92  (April 
15,  1997),  respectively. 

Dofasco  states  that,  unlike  the 
respondents  in  these  cases,  the 
Department  consistently  has  found  that 
DUSA's  role  in  the  sales  process  is  not 
"substantial"  or  more  than  "incidental 
or  ancillary."  Respondent  cites  the 
Dofasco  Sales  Verification  Report  at  4. 
Respondent  argues  that  petitioners 
mischaracterized  proprietary  sections  of 
the  verification  report  in  order  to 
support  their  position  that  DUSA's  role 
in  the  sales  process  was  substantial 
enough  to  warrant  CEP  treatment. 
Dofasco  concludes  that  nothing  has 
changed  since  the  first,  second,  and 
third  administrative  reviews  that  should 
alter  the  Department's  previous 
determination  that  sales  through  DUSA 
were  EP  sales. 

Department's  Position:  We  have  not 
changed  our  preliminary  results  with 
respect  to  this  issue.  As  we  stated  in  the 
third  review  final  results,  we  do  not 
believe  that  the  criteria  for  CEP 
treatment  as  stated  in  Steel  from  Korea 
have  been  met  in  this  case.  In  that 
notice,  we  explain  that  CEP  treatment  is 
appropriate  where  certain  facts  indicate 
"that  the  subject  merchandise  is  first 
sold  in  the  United  States  by  or  for  the 
account  of  the  producer  or  exporter." 
Such  a  finding  requires  that:  (1)  The 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  unaffiliated  U.S. 
customer;  (2)  this  was  the  customary 
commercial  channel  between  the 
parties;  and  (3)  the  function  of  the  U.S. 
affiliate  is  limited  to  that  of  a  "processor 
of  sales-related  documentation"  and  a 
"communications  link"  with  the 


Federal  Register / Vol.  64,  No.  8 / Wednesday,  January  13,  1999 /Notices 


2181 


unrelated  U.S.  buyer.  We  also  stated 
that  where  the  factors  indicate  that  the 
activities  of  the  U.S.  affiliate  are 
ancillary  to  the  sale  (e.g.,  arranging 
transportation  or  customs  clearance,  and 
invoicing),  we  will  treat  the  transactions 
as  EP  sales.  Furthermore,  when  the  U.S. 
affiliate  has  more  than  an  incidental 
involvement  in  making  sales  (e.g. 
solicits  sales,  negotiates  contracts  or 
prices)  or  providing  customer  support, 
we  treat  the  transactions  as  CEP  sales. 
See  Third  Review  Final  Results, 
discussing  Steel  from  Korea.  We  do  not 
find  that  DUSA  has  more  than  an 
incidental  involvement  in  the  sales 
process. 

We  agree  with  petitioners'  argument 
that,  pursuant  to  Steel  from  Korea,  even 
if  the  Department  were  to  find  that 
DUSA  had  no  independent  sales 
negotiating  authority,  that  fact  would 
not  be  dispositive  that  DUSA's  role  in 
the  sales  process  was  ancillary.  As  in 
Steel  from  Korea,  we  have  considered 
the  totality  of  the  evidence  regarding 
Dofasco's  sales  process.  Unlike  in  Roller 
Chain  from  Japan  and  Stainless  Steel 
Wire  Rod  from  Spain,  cited  by 
petitioners,  we  find  that  the  evidence 
does  not  suggest  that  DUSA's  role  in  the 
selling  process  was  anything  beyond  an 
ancillary  role.  In  those  cases  we  found 
that  the  U.S.  selling  agents'  involvement 
in  the  sales  process  was  extensive  when 
compared  to  that  of  the  exporters,  and 
that  the  majority  of  selling  functions 
occurred  in  the  United  States.  As  much 
of  the  information  regarding  DUSA's 
selling  functions  is  proprietary,  see  the 
Final  Results  Analysis  Memorandum  on 
file  in  room  B-099  of  the  Commerce 
Department. 

Finally,  we  note  that  petitioners  have 
not  presented  any  new  arguments  with 
respect  to  this  issue,  nor  is  the  fact 
pattern  with  respect  to  sales  made 
through  DUSA  significantly  different 
from  past  reviews.  We  again  verified 
Dofasco's  sales  and  distribution  process, 
and  found  nothing  to  support 
petitioners'  arguments.  Therefore,  we 
have  treated  Dofasco's  sales  to  the 
United  States  as  EP  sales  in  these  final 
results. 

Comment  3:  Clerical  Error — Movement 
Expenses 

Petitioners  argue  that,  for  certain 
sales,  the  Department  failed  to  include, 
in  U.S.  movement  expenses  per  unit 
freight  expenses  Dofasco  incurred  when 
shipping  subject  merchandise  from  a 
warehouse  or  processor  to  its  U.S. 
customers.  For  certain  sales,  Dofasco 
reported  these  freight  expenses  in  the 
computer  field  INLFWCU,  a  variable 
petitioners  allege  the  Department  failed 
to  include  in  its  calculation  of  total 


movement  expenses.  Respondents  agree 
with  petitioners. 

Department's  Position:  We  agree  that 
we  failed  to  account  for  this  additional 
freight  variable  in  the  calculation,  and 
have  made  the  necessary  correction  for 
the  final  results  of  review. 

Comment  4:  Clerical  Error — Freight 
Expenses 

Petitioners  claim  that,  for  certain 
sales,  the  Department's  computer 
program  incorrectly  calculates 
movement  expenses.  Petitioner  states 
that  the  program  is  meant  to  deduct 
actual  freight  in  lieu  of  maximum 
freight,  unless  actual  freight  is  set  to 
missing.  For  certain  observations, 
however,  the  program  fails  to  correctly 
execute  this  operation. 

Respondent  agrees  with  petitioners, 
stating  that,  for  both  U.S.  and  home 
market  variables,  Dofasco  mistakenly  set 
the  actual  freight  variables  to  zero 
instead  of  setting  them  to  missing  in  the 
computer  program. 

Department's  Position:  We  agree,  and 
have  revised  the  computer  program 
accordingly. 

Comment  5:  Clerical  Error — Packing 

Petitioners  claim  that  U.S.  packing 
expenses  were  twice  multiplied  by  die 
rate  for  conversion  to  U.S.  dollars  in  the 
Department's  margin  calculation 
program.  Respondent  agrees  with 
petitioners. 

Department's  Position:  We  agree,  and 
have  revised  the  computer  program 
accordingly. 

CCC 

Comment  1:  Valuation  of  Major  Input 

Petitioners  argue  that  CCC  improperly 
reported  the  value  of  steel  substrate 
purchased  from  Stelco  by  reporting 
transfer  prices  rather  than  market  prices, 
and  that  the  Department  should 
therefore  adjust  the  value  of  CCC's  steel 
substrate  to  reflect  market  prices. 
Petitioners  claim  that  CCC's 
questionnaire  response  indicates  that 
CCC  purchased  identical  substrate  from 
an  affiliated  and  unaffiliated  party. 
Therefore,  petitioners  state,  section 
773(f)(2)  of  the  Act  requires  the 
Department  to  disregard  the  transfer 
price  paid  for  the  major  input,  and  to 
base  the  value  of  the  input  "on  the 
information  available  as  to  what  the 
amount  would  have  been  if  the 
transaction  had  occurred  between 
persons  who  are  not  affiliated." 
Petitioners  argue  that  the  Department 
should  therefore  adjust  the  price 
reported  by  CCC  to  reflect  the  difference 
between  the  transfer  and  market  prices 
shown  on  these  two  invoices,  as  it  did 


in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrosilicon  from 
Brazil,  61  FR  59411  (November  22. 
1996);  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Fresh 
Atlantic  Salmon  From  Chile  [Salmon 
from  Chile),  63  FR  31434  (June  9.  1998); 
and  Final  Results  of  Antidumping  Duty 
Administrative  Reviews  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy.  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom  {AFBs  January  1997), 
62  FR  2081  (January  15,  1997). 

Petitioners  claim  that  the  evidence  on 
the  record  shows  that  the  substrate  CCC 
purchased  from  Stelco,  an  affiliated 
party,  and  from  a  third,  unaffiliated 
party  were  identical.  Petitioners  argue 
that  CCC  has  neither  explained  the 
differences  it  claims  existed  between  the 
Stelco  and  third-party  substrate,  nor 
cited  to  any  part  of  the  record  where  the 
differences  are  refiected. 

CCC  argues  that,  as  stated  in  its 
January  29,  1998  questionnaire 
response,  it  does  not  purchase  identical 
merchandise  from  Stelco  and  from  other 
suppliers.  CCC  claims  that  the  invoices 
provided  in  the  questionnaire  response 
were  the  only  two  that  CCC  could  find 
that  would  show  the  comparability  of 
Stelco  and  third-party  substrate,  and 
argues  that  one  carmot  infer  from  the 
two  invoices  alone  that  all  Stelco 
substrate  was  sold  at  below-market 
prices.  Therefore,  CCC  argues,  the 
Department  should  continue  to  use 
transfer  prices  to  value  substrate 
purchased  by  CCC. 

CCC  argues  that  a  closer  examination 
of  the  two  invoices  shows  that  Stelco 
offered  CCC  an  allowance  or  discount 
on  this  purchase  and  that,  without  this 
discount,  the  Stelco  and  the  third-party 
invoice  prices  are  equal.  CCC  claims 
that  the  Department  accepted 
respondent's  argument  that  a  price 
differential  between  transfer  price  and 
market  price  was  due  to  a  verified  early 
payment  discount,  and  continued  to 
calculate  costs  using  the  discounted 
transfer  price  even  though  the  transfer 
price  was  lower  than  the  related  market 
price  in  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Porcelain-On- 
Steel  Cookware  from  Mexico,  63  FR 
38373  (July  16,  1998)  [Cookware  from 
Mexico). 

Department's  Position:  We  agree  with 
petitioners,  in  part,  and  have  adjusted 
all  transfer  prices  reported  by  CCC  to 
reflect  market  prices. 

Sections  773  (f)(2)  and  (3)  of  the  Act 
stipulate  that  major  inputs  purchased 
from  affiliated  parties  may  be  valued  at 
the  highest  of  market  value,  transfer 
price  or  the  affiliate's  cost  of 


2182 


Federal  Register /Vol.  64,  No.  8  /  Wednesday,  January  13,  1999 /Notices 


production.  In  .  \FBs  January  1997.  the 
Department  found  that  "in  the  case  of  a 
transaction  between  affiliated  persons 
involving  a  major  input,  we  will  use  the 
highest  of  the  tiansfer  price  between  the 
affiliated  parties,  the  market  price 
between  unaffiliated  parties,  and  the 
affiliated  suppl  er's  cost  of  producing 
the  major  input  "  62  FR  2081;  see  also 
19  CFR  351.407(b). 

CCC  has  argu  sd  that  the  substrates  on 
the  two  invoices  it  provided  are  not 
identical  and  c«nnot  be  compared.  It  is 
unclear  whether  the  differences  between 
the  products  on  the  invoices  are 
substantial  enough  that  they  cannot  be 
compared  without  adjustment. 
However,  assuming  the  differences 
between  the  merchandise  on  the  two 
invoices  is  sign  ficant,  it  is  CCC  that 
provided  these  nvoices  in  order  to 
substantiate  its  claim  that  its  transfer 
price  from  its  alfiliate  Stelco  was 
equivalent  to  a  narket  price.  CCC  now 
attempts  to  impleach  the  very 
comparison  of  ijivoices  it  urged  the 
Department  to  ihake.  If  the  differences 
between  the  mejrchandise  covered  by 
the  two  invoices  were  significant 
enough  that  the  invoice  prices  should 
only  have  been  compared  after  some 
adjustment,  the[i  CCC  should  have 
quantified  the  difference  or  provided 
some  other  me^is  for  the  Department  to 
adjust  for  the  difference  and  make  the 
comparison.  Set  §  351.401(b)(1).  If  the 
Department  carinot  make  this 
comparison,  th^n  there  is  no  evidence 
on  the  record  to  support  CCC's  claim 
that  its  inputs  purchased  from  Stelco 
were  at  or  abovf  market  value,  and  this 
claim  must  be  rejected.  If,  on  the  other 
hand,  petitioners  are  correct  that  there 
are  no  differences  between  the 
merchandise  or  the  two  invoices  which 
would  preclude  comparison,  then  a 
comparison  of  t|ie  two  shows  that  prices 
of  the  Stelco  iniut  are  lower  than  the 
price  from  the  unaffiliated  supplier. 

With  regard  to  CCC's  claim  that  we 
should  use  the  price  of  the  input  from 
Stelco  because, [disregarding  a  discount 
Stelco  granted,  the  Stelco  price  is  the 
same  as  the  pri^e  from  the  unaffiliated 
supplier,  we  disagree.  The  Department 
has  long  recognized  that  discounts  must 
be  taken  into  adcount  in  determining 
pee  is.  For  example,  in 
?97,  62  FR  at  2090,  we 
lin  identifying  the  true 
jie  Department  must  first 
adjust  the  gross!  price  for  any  discounts, 
rebates,  or  othef  price  adjustments.  As 
discussed  in  adjusting  our  final 
regulation,  the  Department  must 
consider  discoiJnts  in  identifying  the 
"net  outlay  of  fimds  by  the  purchaser." 
See  Antidumping  Duties,  Countervailing 
Duties:  Final  Riile.  62  FR  27296,  27300 


what  the  true  pi 
AFBs  January  If 
explained  that, 
starting  price,  t( 


[Final  Rule]  and  19  CFR  351.102 
(definition  of  price  adjustment)  and  19 
CFR  351.401(c).  The  same  principles 
apply  when  identifying  the  actual 
transfer  price  for  the  major  input  rule; 
such  transfer  price  must  reflect  any 
discounts,  rebates  or  other  price 
adjustments  in  order  to  determine  CCC's 
net  outlay  of  funds  for  the  input. 

CCC's  reliance  on  Cookware  from 
Mexico  is  misplaced.  In  that  case  the 
Department  clearly  stated  that  it  was  not 
accounting  for  price  adjustments 
because  it  could  only  determine  that 
they  had  been  offered,  and  not  whether 
they  had  actually  been  granted.  By 
contrast,  in  the  present  case  it  is  clear 
that  Stelco  actually  granted  the  discount 
to  CCC. 

Since  the  final  price  for  the  Stelco 
invoice  is  less  than  the  final  price  on  the 
third-party,  market  price  invoice,  we 
have  valued  CCC's  steel  input  for  these 
final  results  by  adjusting  CCC's  reported 
transfer  prices  to  reflect  the  ratio 
between  the  final  prices  on  these  two 
invoices. 

Comment  2:  Imputed  U.S.  Credit 

Petitioners  argue  that  the  surrogate 
interest  rate  used  by  the  Department  to 
value  CCC's  U.S.  credit  expense  should 
be  increased  by  a  premium  to  reflect 
CCC's  actual  borrowing  experience  in 
the  home  market.  Petitioners  argue  that, 
in  LMI-LaMettali  Industriale,  S.p.A.  v. 
United  States  912  F.2d  455  (Fed.  Cir. 
1990)  (ZJVfl),  the  Court  ruled  that  the 
surrogate  U.S.  dollar-denominated 
interest  rate  used  by  the  Department  to 
impute  U.S.  credit  expense  must 
conform  with  "commercial  reality." 
Petitioners  note  that  the  Department's 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Sweden,  61  FR 
15772  (April  9, 1996)  explains  that 
determining  whether  a  surrogate  rate 
conforms  with  commercial  reality  takes 
into  account  the  many  "varied  factors 
that  determine  at  what  rate  a  firm  can 
borrow  funds,  such  as  the  size  of  the 
firm,  its  creditworthiness,  and  its 
relationship  with  the  lending  bank." 
Petitioners  argue  that,  based  on  CCC's 
home  market  borrowing  history  (as 
explained  in  CCC's  November  17  and 
January  30  questionnaire  responses), 
CCC  would  not  have  received  the  prime 
rate  in  the  United  States,  defined  by  the 
International  Monetary  Fund  as  the 
"(r)ate  that  the  largest  banks  charge  their 
most  creditworthy  business  customers 
on  short-term  loans."  Therefore, 
petitioners  argue  that  basing  CCC's 
imputed  U.S.  credit  expenses  on  the 
prime  rate  would  not  conform  with 
"commercial  reality."  Petitioners  argue 
that  the  Department  should  add  a 


premium  to  the  average  U.S.  prime  rate 
and  recalculate  CCC's  imputed  U.S. 
credit  expense  accordingly.  Petitioners 
state  that  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Austria,  60 
FR  33555  (June  28,  1995)  [OCTG),  the 
Department  used  the  New  York  State 
prime  rate  plus  one  percent  as  a 
surrogate  rate  to  impute  U.S.  credit 
expenses  where  the  respondent  had  no 
U.S.  dollar-denominated  borrowings. 

Finally,  petitioners  claim  that  the 
Department's  calculation  of  the  average 
U.S.  prime  interest  rate  was  erroneous. 
Petitioners  argue  that  the  calculation 
should  be  based  on  a  360-day  year,  not 
a  365-day  year. 

CCC  disagrees  that  the  Department 
should  add  a  premium  to  CCC's 
surrogate  interest  rate  and  that  the 
Department  should  use  the  average  U.S. 
prime  rate  as  a  basis  upon  which  to 
calculate  CCC's  imputed  credit.  CCC 
notes  that  the  Department's  Policy 
Bulletin  98.2  instructs  the  Department 
to  use  "the  Federal  Reserve's  weighted- 
average  data  for  commercial  and 
industrial  loans  maturing  between  one 
month  and  one  year  from  the  time  the 
loan  is  made,"  rather  than  the  prime 
rate  when  a  respondent  has  no  short- 
term  borrowings  in  the  United  States. 
CCC  adds  that  the  Department  used  the 
Federal  Reserve's  weighted-average  data 
for  commercial  and  industrial  loans  for 
CCC  in  the  previous  review  of 
corrosion-resistant  steel  from  Canada. 
CCC  argues  that  use  of  the  Federal 
Reserve's  weighted-average  data  for 
commercial  and  industrial  loans  would 
conform  with  petitioners'  demands  that 
the  rate  used  "comport  with 
'commercial  reality,' "  as  it  was  the 
prime  rate's  failure  to  meet  with 
commercial  reality  that  led  the 
Department  to  reject  its  use  in  the  Policy 
Bulletin,  and  adopt  a  more  realistic 
average  of  commercial  and  industrial 
loan  rates. 

CCC  states  that  the  Department 
should  also  reject  petitioners'  suggestion 
to  increase  the  prime  rate  by  a  premium. 
First,  CCC  argues  that  the  premium  was 
derived  from  CCC's  proprietary  home 
market  borrowing  rate,  and  therefore  has 
no  bearing  on  what  CCC's  rate  would  be 
in  the  United  States.  CCC  cites  LMI  and 
the  Department's  Policy  Bulletin  98.2, 
which  it  claims  establishes  clear 
guidelines  against  the  use  of  an  interest 
rate  in  the  home  market  as  a  surrogate 
for  the  calculation  of  credit  in  the  U.S. 
market.  Further,  CCC  argues  that  OCTG 
is  factually  unique  in  several  ways:  (1) 
It  was  the  exporter's  U.S.  sales  agent 
who  customarily  charged  customers  an 
interest  rate  of  prime  plus  a  one  percent 
premium  for  late  revenue;  (2)  the  rate 
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had  no  connection  to  interest  rates 
offered  to  the  company  in  the  home 
market;  and  (3)  this  rate  represented  the 
rate  commonly  used  in  the  United 
States  at  that  time.  CCC  also  notes  that 
the  Department  in  OCTG  rejected  the 
possibility  of  using  the  home  market 
interest  rate. 

Department's  Position:  We  agree  with 
CCC.  For  these  final  results,  we  have 
used  the  Federal  Reserve's  weighted- 
average  data  for  commercial  and 
industrial  loans,  instead  of  the  prime 
rate,  which  we  used  for  the  preliminary 
results. 

As  discussed  in  Policy  Bulletin  98.2, 
prior  to  a  1990  ruling  by  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
in  LMI,  the  Department  had  a  practice 
of  using  a  respondent's  home  market 
borrowing  rates  to  impute  both  U.S.  and 
home  market  credit  expenses.  In  LMI, 
the  CAFC  ruled  that  the  cost  of  credit 
"must  be  imputed  on  the  basis  of  usual 
and  reasonable  commercial  behavior." 
In  ruling  on  the  specific  facts  of  LMI,  the 
CAFC  did  set  forth  certain  general 
principles;  it  stated  that  "the  imputation 
of  credit  cost  *  *  *  is  a  reflection  of  the 
time  value  of  money,"  that  it  "must 
correspond  to  a  *  *  *  figure  reasonably 
calculated  to  account  for  such  value 
during  the  gap  period  between  delivery 
and  payment,"  and  that  it  should 
conform  with  "commercial  reality." 

In  developing  a  consistent, 
predictable  policy  establishing  a 
preferred  surrogate  U.S.  dollar  interest 
rate  in  all  cases  where  respondents  have 
no  U.S.  dollar  short-term  loans,  we  have 
employed  three  criteria:  (1)  The 
surrogate  rate  should  be  reasonable;  (2) 
it  should  be  readily  obtainable  and 
predictable;  and  (3)  it  should  be  a  short- 
term  interest  rate  actually  realized  by 
borrowers  in  the  course  of  "usual 
commercial  behavior"  in  the  United 
States.  The  Policy  Bulletin  states  that 
the  use  of  unadjusted  home  market 
borrowing  rates  to  impute  credit 
expenses  on  U.S.  sales  does  not 
recognize  the  effect  of  currency  changes 
between  date  of  shipment  and  date  of 
payment  on  repatriating  revenue  and 
that  therefore,  unadjusted  home  market 
borrowing  rates  are  not  an  accurate 
measure  of  the  value  of  the  loan  made 
by  the  seller  to  the  purchaser  if  the  sale 
(the  loan)  is  made  in  U.S.  dollars. 

In  Steel  from  Sweden  and  in  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Australia;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews,  61  FR  14049, 14054  (March  29, 
1996),  the  Department  selected  the 
average  short-term  lending  rates 
calculated  by  the  Federal  Reserve  as 
surrogate  U.S.  interest  rates.  Each 
quarter,  the  Federal  Reserve  collects 


data  on  loans  made  during  the  first  full 
week  of  the  mid-month  of  each  quarter 
by  sampling  340  commercial  banks  of 
all  sizes.  The  sample  data  are  used  to 
estimate  the  terms  of  loans  extended 
during  that  quarter  at  all  insured 
commercial  banks.  These  Federal 
Reserve  rates  meet  the  three  criteria 
discussed  above.  They  represent  a 
reasonable  surrogate  for  respondents' 
U.S.  dollar  borrowing  rates  because  they 
are  calculated  based  on  a  variety  of 
actual  dollar  loans  to  U.S.  customers, 
and  because  they  are  readily  available  to 
all  interested  parties  and  are  easy  to 
obtain.  Therefore,  we  have  used  the 
Federal  Reserve's  weighted-average  data 
for  commercial  and  industrial  loans 
maturing  between  one  month  and  one 
year  from  the  time  the  loan  is  made  to 
impute  credit  during  the  POR  for  CCC. 

We  disagree  with  petitioners' 
argument  that  CCC's  rate  should  be 
increased  by  a  premium  based  on  home 
market  borrowings.  In  support  of  their 
claim  that  the  rate  should  be  increased 
by  a  premium,  petitioners  cite  to  OCTG. 
However,  the  methodology  used  in 
OCTG  has  limited  applicability  because 
it  was  developed  using  facts  specific  to 
that  particular  case.  In  OCTG,  the 
Department  found  that  the  New  York 
prime  rate  plus  one  percent  reflected  the 
manner  in  which  the  respondent's 
related  U.S.  sales  agent  measured  the 
time  value  of  late  revenue  as  an 
ordinary  business  practice. 
Additionally,  as  stated  in  the  Policy 
Bulletin,  home  market  borrowings 
should  not  be  used  to  impute  U.S. 
credit. 

We  disagree  with  petitioners' 
argument  that  the  calculation  should  be 
based  on  a  360-day  year  rather  than  a 
365-day  year.  Petitioners  made  no 
substantive  argument  in  favor  of  a  360- 
day  year  or  against  a  365-day  year. 
Because  the  Department  has  no  policy 
that  would  compel  such  a  change,  we 
have  continued  to  calculate  imputed 
credit  based  on  a  365-day  year. 

Comment  3:  Allocation  of  Post-Sale 
Price  Adjustments 

Petitioners  argue  that  the  Department 
should  not  accept  CCC's  post-sale  price 
adjustments  (PSPAs)  in  either  the  home 
market  or  the  U.S.  market.  Petitioners 
argue  that  PSPAs  must  be  allocated  over 
only  those  sales  on  which  they  were 
incurred  in  order  to  qualify  as  an 
adjustment  to  price  in  the  Department's 
antidumping  calculations,  and  that  CCC 
did  not  comply  satisfactorily  with  the 
Department's  information  requests. 
Petitioners  argue  that  the  Department 
should  reject  CCC's  claim  that  its  PSPAs 
have  been  reported  on  a  transaction- 
specific  basis.  Petitioners  argue  that 


CCC  has  failed  to  satisfy  its  burden  to 
document  and  support  its  entitlement  to 
report  PSPAs  on  an  allocated  basis. 
They  claim  that  in  some  cases  CCC 
allocated  PSPAs  on  invoices  or  work 
orders  regardless  of  whether  the 
adjustment  applied  to  all  transactions 
recorded  on  the  invoice  or  work  order. 
Furthermore,  petitioners  claim  that  CCC 
has  failed  to  demonstrate  that  it  was  not 
feasible  to  report  the  PSPAs  on  a 
transaction-specific  basis,  and  has,  in 
fact,  tied  some  PSPAs  to  specific  sales 
transactions.  Petitioners  maintain  that 
because  CCC  was  able  to  report  some  of 
its  PSPAs  on  a  transaction-specific 
basis,  CCC  could  therefore  have 
reported  all  of  its  PSPAs  in  this  manner. 
Because  CCC  did  not  do  so,  petitioners 
contend  that  CCC  did  not  act  to  the  best 
of  its  ability  in  responding  to  the 
Department's  request  for  information. 
Petitioners  argue  that  CCC  failed  to 
demonstrate  its  entitlement  to  those 
adjustments  and,  therefore,  the 
Department  should  deny  the  PSPAs 
sought  by  CCC  to  home  market  and  U.S. 
prices  based  on  Timken  Co.  v.  United 
States,  673  F.  Supp.  at  513  [Timken)  and 
sections  782(d)  and  (e)  of  the  Act. 
Petitioners  claim  that  section  782(d)  of 
the  Act  allows  the  Department  to 
disregard  information  submitted  by  a 
respondent  when  it  does  not  comply 
satisfactorily  with  a  request  for 
information  after  being  informed  of  the 
deficiency  and  being  provided  an 
opportunity  to  remedy  it.  Petitioners 
also  state  that  section  782(e)  of  the  Act 
provides  that  the  respondent  must 
demonstrate  that  "it  acted  to  the  best  of 
its  ability  in  providing  the  information" 
and  that  "the  information  can  be  used 
without  undue  difficulties."  Petitioners 
claim  that  when  a  respondent  has 
improperly  allocated  PSPAs  for  home 
market  sales,  it  is  the  Department's 
practice  to  disallow  all  claimed 
adjustments  to  price  for  those  sales,  as 
indicated  in:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews;  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Singapore,  and  the  United 
Kingdom  (AFBs  1996).  61  FR  66472. 
66498  (December  17, 1996);  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews;  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  63  FR  33320  (June  18, 1998) 
[AFBs  1998);  and  TRBs  1998. 

Petitioners  maintain  that  the  Court's 
decision  in  AK  Steel  Corp.,  et  al.  v. 
United  States,  Court  No.  96-05-01312. 
Slip  Op.  98-106  (Crr  July  23,  1998)  [AK 
Steel)  to  uphold  CCC's  method  of 
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adjustment  allocated  to  them,  even 
though  they  were  not  in  the  group  of 
sales  to  which  the  adjustment  is 
correctly  attributed,  have  been  modified 
by  that  percentage.  Petitioners  maintain 
that  the  potential  for  distortion  by 
allowing  credit  to  be  allocated  over  sales 
with  different  CONNUMS  or  months  of 
sale  is  present  in  CCC's  case  as  well. 
Petitioners  argue  that  the  criteria 
applied  in  AFBs  1998  is  flawed  because 
it  puts  the  burden  on  the  petitioners  to 
prove  the  existence  of  distortions. 

CCC  argues  that  its  reported  PSPAs 
should  again  be  accepted  by  the 
Department  as  they  were  in  the  second 
and  third  administrative  reviews 
because  they  are  allocated  as 
specifically  as  possible  and  are  not 
distortive.  CCC  notes  that  the 
Department  rejected  petitioners' 
arguments  concerning  CCC's  PSPAs  in 
the  second  and  third  administrative 
reviews.  CCC  states  that  the  Department 
verified  CCC's  methodology  in  the 
second  administrative  review  and  found 
that  CCC  applied  its  PSPAs  using  the 
most  precise  methodology  possible,  and 
in  a  manner  not  unreasonably  distortive. 

CCC  disagrees  with  petitioners' 
assertion  that  CCC  never  explained  why 
it  was  able  in  some  instances  to  tie 
credit  and  debit  notes  to  specific 
invoices  and  work  orders,  and  in  others 
it  was  not.  CCC  notes  that  it  stated  in 
its  November  17,  1997  questionnaire 
response,  and  its  January  29,  1998  and 
March  23, 1998  supplemental 
questionnaire  responses,  that  in 
instances  where  a  credit  or  debit  note  is 
allocated  over  all  sales  to  a  customer 
rather  than  to  a  specific  invoice  or  work- 
order,  it  is  because  the  credit  or  debit 
note  only  referenced  a  customer  and  did 
not  reference  a  work  order  or  invoice. 
CCC  maintains  that  its  PSPAs  are 
transaction-specific,  stating  that  when  a 
specific  credit  or  debit  note  was  applied 
to  more  than  one  invoice  and/or  work 
order,  it  was  because  the  credit  or  debit 
note  applied  to  those  invoices  and/or 
work  orders,  and  that  the  information 
available  to  CCC  on  the  credit  or  debit 
note  permitted  no  more  specific 
allocation.  CCC  cites  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter  and 
Components  Thereof,  from  Japan,  63  FR 
2558  (January  15,  1998)  as  an  instance 
in  which  the  Department  accepted 
respondent's  explanations  of  why  more 
specific  reporting  was  not  possible  as 
evidence  of  fact. 

CCC  maintains  that  there  is  no 
evidence,  as  petitioners  allege,  that  CCC 
is  attempting  to  manipulate  that  data, 
and  that  the  record  evidence  such  as  the 


number  of  positive  adjustments  in  the 
home  market  and  negative  adjustments 
in  the  U.S.  market  shows  that,  on  the 
contrary,  CCC  is  not  trying  to 
manipulate  the  data.  CCC  cites  the 
Department's  regulations  at 
§  351.401(g)(1)  as  stating  that  the 
Department  "may  consider  allocated 
expenses  and  PSPAs  when  transaction- 
specific  reporting  is  not  feasible 
provided  (that)  *  *   *  the  allocation 
method  does  not  cause  inaccuracies  or 
distortions'  and  at  §  351.401(g)(3)  as 
stating  that  "(i)n  determining  the 
feasibility  of  transaction-specific 
reporting  or  whether  an  allocation  is 
calculated  on  as  specific  a  basis  as  is 
feasible,  the  Secretary  will  take  into 
account  the  records  maintained  by  the 
party  in  question  in  the  ordinary  course 
of  business." 

CCC  argues  that  the  Department's 
decision  to  accept  CCC's  claimed  PSPAs 
is  consistent  with  its  decisions  in 
numerous  other  cases,  including  AFBs 
1998,  and  Certain  Cut-To-Length  Carbon 
Steel  Plate  From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  12744  (March  16,  1998). 

CCC  disagrees  that  the  Court  in  AK 
Steel  upheld  the  Department's 
acceptance  of  the  adjustments  only  after 
finding  that  the  documentation  obtained 
at  verification  allowed  the  Department 
to  analyze  the  details  of  the  allocations. 

Furthermore,  CCC  argues  that  such 
argumentation  is  moot  because  it 
submitted  all  of  the  requested 
documentation  in  this  review,  and 
because  a  verification  was  not 
conducted.  CCC  states  that  the 
Department's  methodology  was  upheld 
in  The  Timken  Co.  v.  United  States. 
Court  No.  97-04-00562.  Slip.  Op.  98-92 
(CIT  July  2,  1998)  [Timken  1998).  CCC 
also  disagrees  with  petitioners  that  the 
Department's  current  practice  is  at  odds 
with  the  URAA,  stating  that  the 
Department  noted  in  AK  Steel  that  the 
URAA  reaffirmed  the  Department's 
practice  of  allowing  allocated  post-sale 
PSPAs.  CCC  argues  that  in  the  Timken 
1998  case,  the  Department  stated  that  (1) 
post-URAA  law  directs  it  to  accept 
information  that  may  not  have  met  its 
previous  requirements  and  that  (2)  it 
had  determined,  based  in  part  on 
previous  verifications,  that  CCC  was 
incapable  of  providing  data  on  a 
transaction-specific  basis  and  that  CCC's 
reported  data  was  reliable.  CCC 
concludes  that,  based  on  evidence  on 
the  record  in  this  proceeding  as  well  as 
the  precedents  in  this  proceeding  and 
the  law,  the  Department  should  accept 
CCC's  PSPAs. 

Department's  Position:  We  agree  with 
CCC.  In  light  of  the  Department's 
determinations  in  recent  cases  and  the 
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facts  on  the  record,  we  accept  CCC's 
price  adjustments. 

Section  351.401(c)  of  the 
Department's  regulations  states  that  the 
Department,  "(i)n  calculating  export 
price,  constructed  export  price,  and 
normal  value  (where  normal  value  is 
based  on  price),  will  use  a  price  that  is 
net  of  any  price  adjustment,  as  defined 
in  §  351.102(b),  that  is  reasonably 
attributable  to  the  subject  merchandise 
or  the  foreign  like  product  (whichever  is 
applicable)."  PSPAs  are  deBned  in  the 
regulations  at  §  351.102(b)  as  "any 
change  in  the  price  charged  for  subject 
merchandise  or  the  foreign  like  product, 
such  as  discounts,  rebates  and  post-sale 
PSPAs,  that  are  reflected  in  the 
purchaser's  net  outlay." 

With  regard  to  the  fact  that  CCC 
allocated  these  adjustments,  we  note 
that  §  351.401(g)(1)  of  the  Department's 
regulations  directs  us  to  "consider 
allocated  expenses  and  PSPAs  when 
transaction-specific  reporting  is  not 
feasible,  provided  (we  are)  satisfied  that 
the  allocation  method  used  does  not 
cause  inaccuracies  or  distortions."  This 
policy  has  been  upheld  in  Timken  1 998. 
Although  CCC  allocated  price 
adjustments  on  a  customer  invoice-  or 
work  order-specific  basis,  we  determine 
that  CCC  acted  to  the  best  of  its  ability 
in  reporting  this  information.  While  the 
Department  stated  in  Final  Rule  62  FR 
at  27344  that  respondents  should  not  be 
"allowed  to  eliminate  dumping  margins 
by  providing  PSPAs  'after  the  fact,' " 
there  is  no  evidence  on  the  record  in 
these  reviews  that  demonstrates  that 
this  is  occurring. 

In  recent  AFBs  cases,  we  addressed 
the  relevance  of  Toirington  Co.  v. 
United  States,  82  F.3d  1039, 1047-51 
(Fed.  Circ  1996)  {Tonrington  /),  to  the 
allocation  of  adjustments.  We  noted 
that,  while  the  CAFC  in  its  decision  in 
Torrington  I  questioned  whether  PSPAs 
constituted  expenses  (see  Torrington  I  at 
n.l5),  the  Court  maintained  that,  if  the 
adjustments  were  expenses,  they  had  to 
be  treated  as  direct  selling  expenses. 
Significantly,  "the  CAFC  did  not  find 
that  such  PSPAs  could  not  be  based  on 
allocations"  [AFBs  October  1997  62  FR 
at  54050). 

We  have  not  foimd  CCC's  allocation 
methodologies  to  be  unreasonably 
distortive.  During  the  POR,  CCC  granted 
credit  or  debit  notes  to  certain 
customers.  CCC  calculated  adjustment 
factors  by  dividing  the  total  price 
adjustments  paid  to  a  given  customer  by 
the  total  POR  sales  to  that  customer. 
CCC  grants  these  price  adjustments  to 
customers  in  two  ways:  (1)  On  the  basis 
of  their  overall  sales  to  the  particular 
customer;  or,  (2)  over  a  specific  invoice 
to  a  customer. 


Where  CCC  granted  the  price 
adjustment  to  a  customer  on  the  basis  of 
its  overall  sales,  then  there  is  no 
distortion  in  attributing  the  adjustment 
to  the  sales  on  which  it  was  earned.  See, 
Final  Rule.  62  FR  at  27347  and  Smith 
Comna,  713  F.2d  at  1580. 

Where  CCC  granted  the  price 
adjustment  on  an  invoice,  CCC  has 
claimed  that  it  cannot  tie  the  credit/ 
debit  note  to  the  particular  invoice. 
Therefore,  it  has  allocated  such  notes  by 
customer.  First,  where  a  price 
adjustment  is  granted  on  an  entire 
invoice,  it  is  appropriate  to  attribute  the 
amount  of  the  adjustment  to  all 
merchandise  on  the  invoice.  Where  an 
invoice  covers  several  articles  of 
merchandise,  an  adjustment  granted  on 
the  entire  invoice  cannot  be  tied  to  any 
specific  article. 

Further,  where  a  respondent  has  acted 
to  the  best  of  its  ability,  and  cannot 
provide  information  about  adjustments 
on  a  basis  more  narrow  than  customer- 
specific  allocations,  the  Department  has 
concluded  that  such  an  allocation  may 
be  reasonable.  See  e.g.,  AFBs  January 
1997,  at  2096  (comment  9). 

We  disagree  with  petitioner's 
interpretation  of  the  applicability  of 
section  782(d)  and  782(e)  of  the  Act  to 
CCC's  reporting  methodology.  In 
explaining  why  it  was  not  able  to  tie 
credit  notes  to  individual  transactions, 
CCC  has  complied  satisfactorily  with 
the  request  for  that  information.  Thus, 
there  is  no  longer  a  deficiency  in  CCC's 
data.  CCC  also  demonstrated  that  "it 
acted  to  the  best  of  its  ability  in 
providing  the  information."  Lastly,  the 
information  can  clearly  be  used 
"without  undue  difficulties." 

We  agree  with  petitioners  that  the 
burden  lies  with  respondents  to  place 
necessary  information  on  the  record.  It 
is  the  responsibility  of  the  respondent  to 
demonstrate  that  its  methodology  is  not 
unreasonably  inaccurate  or  distortive. 
However,  we  believe  that  CCC  has  met 
that  burden  with  the  explanations 
provided  in  their  submissions  for  this 
review  period,  and  through  verification 
of  sales  made  in  the  second 
administrative  review.  CCC  has  stated 
that  adjustments  are  allocated  across  the 
invoices,  work  orders,  or  customers  to 
which  they  apply,  and  that  it  cannot 
report  adjustments  on  a  more  specific 
basis.  There  is  nothing  on  the  record  to 
indicate  that  either  of  these  statements 
is  not  based  in  fact. 

With  regards  to  CCC's  allocations  of 
these  price  adjustments  over  nonsubject 
merchandise,  we  have  in  the  past 
accepted  allocations  over  nonsubject 
merchandise  as  provided  for  in  19  CFR 
351.401(g)(4).  First,  if  a  respondent 
grants  and  reports  a  price  adjustment  as 


a  fixed  percentage  of  the  sales  to  which 
it  pertains,  the  fact  that  this  pool  of  sales 
may  include  non-scope  merchandise 
does  not  distort  the  amount  of  the 
adjustment  the  respondent  granted  and 
reported  on  sales  of  subject  merchandise 
because  the  same  adjustment  percentage 
applied  to  both  scope  and  non-scope 
merchandise.  Second,  with  respect  to 
CCC's  price  adjustments  granted  on 
invoices,  CCC's  in-scope  and  out-of- 
scope  merchandise  is  sufficiently 
similar  in  terms  of  its  value,  physical 
characteristics,  and  the  manner  in 
which  it  is  sold  that  we  cannot  presume 
the  adjustments  would  be  granted 
disproportionately  between  the  two. 
Consequently,  even  if  an  invoice 
covered  out-of-scope  merchandise, 
CCC's  allocation  is  still  reasonable  and 
not  distortive.  See  Final  Rule,  62  FR  at 
27348  (May  19,  1997). 

We  disagree  with  petitioners 
argument  that  the  Court's  decision  in 
AK  Steel  upholding  CCC's  method  of 
reporting  PSPAs  demonstrates  the 
Court's  presumption  that  allocations  of 
PSPAs  are  suspect  because  of  the 
possible  distortion  to  prices  and 
dumping  margins  caused  by  such 
allocations.  In  AK  Steel,  the  Court 
upheld  the  Department's  finding  that 
CCC's  allocation  of  the  credit  note 
across  sales  made  pursuant  to  the  work- 
order  identified  on  the  form  was 
sufficiently  specific,  and  that  based  on 
the  facts  on  the  record,  a  more  specific 
methodology  was  not  possible.  In  this 
review  we  again  conclude,  based  on  the 
information  on  the  record,  that  CCC's 
allocation  of  the  credit  note  across  sales 
made  pursuant  to  the  work-order 
identified  on  the  form  was  sufficiently 
specific. 

The  Court  in  AK  Steel  also  disagreed 
vdth  plaintiffs  argument  that  the  flaw 
in  CCC's  allocation  methodology  caused 
it  to  report  all  sales  involved 
incorrectly.  Plaintiffs  in  AK  Steel 
claimed  there  that  the  methodology 
used  by  CCC  had  an  averaging  effect  on 
prices,  i.e.,  the  transactions  that  did  not 
involve  the  coil  received  price 
reductions  when  there  was  in  fact  no 
reduction  in  price,  and  the  transaction 
that  did  involve  the  coil  did  not  receive 
the  full  amount  of  the  credit. 

The  Court,  however,  found  plaintiffs' 
arguments  impersuasive  and  agreed 
with  the  Department  that  CCC's  PSPA 
methodology  was  acceptable  under  the 
circumstances. 

We  disagree  with  petitioners'  claim 
that  because  CCC's  allocations  were  not 
verified  in  this  review,  they  are  not 
acceptable. 

The  fact  that  CCC  was  not  verified  in 
this  review  does  not  require  an  adverse 
inference  in  this  case.  Furthermore,  we 


2186 


Federal  Register /Vol.  64,  No.  8  /  Wednesday,  January  13,  1999 /Notices 


fie  It 


ion  during  the  second 
's  methodology  was 
not  distortive.  and  that 
was  as  specific  as 
XC's  reporting 
the  same  as  it  has  been 
( ire  accepting  CCC's 
concurs  with  the 
Timken  that  the 
determine,  based  in 
knowledge  attained 
that  a 
pable  of  providing 
-specific  basis,  and 
iable. 
CCC's  allocation 
not  unreasonably 
they  potentially 
are  satisfied  that  each 
granted  in  proportion  to 
sale  to  which  it 


verifications. 


irca 


found  at  veri 
review  that  CCC! 
reasonable  and 
CCC's  reporting 
possible.  Since 
methodology  is 
in  the  past,  we 
allocations.  Th 
Court's  ruling  ii 
Department  ma 
part  on  institutions 
in  previous 
respondent  is 
data  on  a  transaction 
that  its  data  is  r^l 

We  find  that 
methodologies  Are 
distortive,  nor  are 
distortive,  as  w« 
adjustment  was 
the  value  of  each 
applied 

Comment  4:  Cu^ncy  Conversion  Error 

that  the  Department 
conversion  error  in 
PACjaNGU  and.  as  a  result, 
ofCVPROFIT.TOTCV 


note 


Position:  We  agree  with 
lave  corrected  the 
accordingly. 


total  adverse  FA 
level-of-trade  in 
provided  on  the 


Petitioners 
made  a  currenc 
calculating 
in  the  calculatidn 
and  FUPDOL. 

Department's 
petitioners  and 
currency  conversion 

Forsyth 

Comment  1:  Ad  rerse  Facts  Available 

Forsyth  claims  that  the  Depeirtment's 
decision  to  assi^  n  the  margin  based  on 
did  not  reflect  the 
ormation  that  Forsyth 
record,  and  did  not  take 
into  account  an;  ■  meaningful 
consideration  ol  either  Forsyth's  ability 
to  provide  corp(  rate  sales-specific  data 
on  a  large  numbsr  of  small  transactions 
or  Forsyth's  request  that  the  Department 
conduct  verification.  Forsyth  claims  that 
the  Department's  rejection  of  Forsyth's 
level-of-trade  ar;  jument.  which 
characterized  Fc  rsyth's  distribution 
division  services  as  product-related 
rather  than  sales -related,  is  not 
supported  by  thi  i  record.  Forsyth  claims 
that  its  distribut  on  division  services  are 
intimately  linkei  to  the  ability  of  those 
divisions  to  sell  products  to  a  unique 
class  of  customers. 

Petitioners  arjue  that  the  Department 
correctly  applied  adverse  facts  available 
since  Forsyth  re  )eatedly  refused  to 
report  its  distrib  ition  division  sales. 
Petitioners  argu(i  that  the  Department 
only  excludes  home  market  sales  from 
a  respondent's  rjporting  requirements 
due  to  level  of  tiade  differences,  if  ever, 
in  the  context  ol  downstream  sales,  and 
that  Forsyth's  distribution  division  sales 
are  not  downstmam  sales.  Petitioners 
cite  Certain  Cutto-Length  Carbon  Steel 


Plate  From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  18486. 18491  (April  15. 
1997). 

While  petitioners  claim  that  the 
Department's  level-of-trade  analysis  was 
unnecessary,  since  all  home  market 
sales  were  not  reported,  they  argue  that 
record  evidence  supports  the 
Department's  level-of-trade 
determination.  They  cite  section 
773(a)(7)(A)  of  the  Act  and  §  351.412  of 
the  Department's  regulations  to  argue 
that  a  difference  in  level  of  trade  can 
only  exist  where  there  is  a  difference  in 
selling  functions.  Petitioners  further  cite 
SSWBfwm  Sweden  at  40455,  which 
states  that  the  burden  is  on  respondent 
to  demonstrate  that  its  categorizations  of 
level  of  trade  are  correct. 

Department's  Position:  We  agree  with 
petitioners.  Forsyth  failed  to  report  a 
majority  of  its  home  market  sales  of 
subject  merchandise  and  did  not  prove 
a  difference  in  level  of  trade  between  its 
U.S.  sales  and  its  home  market 
distribution  division  sales.  We  have 
thus  continued  to  base  Forsyth's 
antidumping  duty  margin  on  adverse 
facts  available.  See  "Facts  Available" 
section  of  this  notice,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and  Intent 
to  Revoke  in-Part.  63  FR  37320.  37327 
(July  10.  1998). 

Steico 

Comment  1:  The  Time  Frame  for 
Making  a  Request  for  Revocation 

Petitioners  argue  that  the  Department 
should  deny  Stelco's  request  for 
revocation  since  Steico  did  not  file  its 
request  for  revocation  during  the 
anniversary  month  of  the  publication  of 
the  antidumping  order,  as  required  by 
§  351.222(e)  of  the  Department's 
regulations.  Petitioners  argue  that 
§  351.222(0  allows  the  Department  to 
consider  such  a  request  only  if  the 
request  is  timely. 

Petitioners  argue  that  Samsung  Elec. 
Co.  V.  United  States  (Samsung).  946  F. 
Supp.  5.  8  (CIT  1996)  establishes  the 
obligation  to  request  revocation  during 
the  anniversary  month  as  a  "mandatory, 
bright  line  requirement."  (Emphasis 
added  by  petitioners.)  Petitioners  note 
that  not  only  did  Steico  fail  to  make  its 
request  in  a  timely  fashion,  but  that  it 
also  failed  to  request  an  extension  or 
provide  any  explanation  for  its  failure  to 
meet  the  statutory  deadline  for  a 
revocation  request.  Therefore,  since 
Steico  failed  to  pass  the  bright  line  test 
established  in  Samsung,  petitioners 


argue  that  the  Department  should  deny 
Stelco's  request  for  revocation. 

Petitioners  point  out  that  the 
Department  highlighted  the  importance 
of  submitting  timely  requests  in 
Electrolytic  Manganese  Dioxide  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
28551  (May  14, 1993)  (EMD).  In  EMD, 
petitioners  failed  to  file  a  timely  cost  of 
production  (COP)  allegation  because  the 
Department  had  failed  to  process  their 
administrative  protective  order  (APO) 
application  in  a  timely  fashion. 
Although  the  Department  acknowledged 
the  delay  in  processing  the  petitioners' 
APO  applications,  the  Department 
refused  to  consider  the  petitioners' 
untimely  COP  allegation  because  the 
petitioners  could  have  preserved  their 
right  to  submit  a  timely  COP  allegation 
by  requesting  an  extension  of  the 
regulatory  deadline.  Since  petitioners 
elected  not  to  request  an  extension  of 
the  deadline  for  filing  a  COP  allegation, 
the  Department  did  not  examine  the 
untimely  allegation,  but  merely 
enforced  the  regulatory  deadlines. 
Petitioners  conclude  that  the 
Department  should  reject  Stelco's 
request  for  revocation  as  untimely  just 
as  it  rejected  petitioners'  cost  allegation 
in  the  EMD  case. 

Petitioners  note  that  Steico  contends 
in  its  June  12, 1998  submission  that  the 
Department  considered  an  untimely 
request  for  revocation  on  the  part  of 
Frutopic.  a  respondent  in  Frozen 
Concentrated  Orange  Juice  from  Brazil; 
Final  Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative 
Review;  Revocation  in  Part  of  the 
Antidumping  Duty  Order,  56  FTl  52510 
(October  21. 1991)  (Orange  Juice).  Steico 
contends  that  the  untimely  request  was 
considered  because  it  was  filed  only 
four  days  after  the  regulatory  deadline. 
Petitioners  point  out,  on  the  contrary, 
that  Frutopic  filed  an  extension  request 
on  the  last  day  of  the  anniversary  month 
in  question,  explained  why  it  needed 
the  extension,  and  was  granted  an 
"explicit  extension  of  time  to  submit  the 
revocation  request."  See,  Orange  Juice, 
56  FR  52510  (October  21. 1991). 
Petitioners  further  point  out  that 
Frutopic  in  effect  demonstrated  "good 
cause"  when  requesting  its  extension  by 
explaining  in  detail  why  it  needed  one, 
even  though  the  regulations  explicitly 
allowing  extensions  for  "good  cause" 
was  not  introduced  until  1997. 

Petitioners  argue  that  the  necessity  of 
showing  "good  cause"  to  obtain  an 
extension  under  §  351.302(b)  is  not  a 
toothless  requirement.  Petitioners  point 
out  that  in  Stainless  Steel  Bar  from 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
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13622  (March  20,  1998).  Mukand,  the 
respondent,  requested  a  one-day 
extension  to  file  its  case  brief  on  the  day 
the  brief  was  due.  Petitioners  note  that 
the  Department  was  not  satisfied  with 
Mukand's  explanation  that  it  was  not 
able  to  file  the  brief  in  a  timely  fashion 
due  to  "technical  difficulties"  and 
requested  and  received  a  more  extensive 
explanation  before  granting  the 
extension.  Petitioners  argue  that  the 
Department  should  not  hold  Stelco  to  a 
lesser  standard  for  requesting  a 
revocation  than  it  held  Mukand  for 
filing  a  case  brief. 

Finally,  petitioners  contend  that 
Stelco's  September  8. 1998  request  for 
revocation  should  not  be  considered  an 
"amendment"  to  Stelco's  August  29, 
1997  request  for  an  administrative 
review.  Petitioners  point  out  that  the 
Department's  regulations  [no  cite  given] 
allow  a  timely  revocation  request  to  be 
considered  to  include  a  request  for 
administrative  review,  but  there  is  no 
similar  provision  allowing  a  request  for 
review  to  automatically  include  a 
revocation  request. 

Therefore,  petitioners  contend  that 
the  Department  cannot  ignore  the  time 
limits  imposed  by  its  owti  regulations. 
Since  Stelco  did  not  comply  with  the 
deadlines  for  requesting  a  revocation  in 
accordance  with  §  351.222(e)  or 
requesting  an  extension  in  accordance 
with  §351.302(b)  of  the  Department's 
regulations,  petitioners  argue  that  the 
Department  should  reject  Stelco's 
untimely  request  for  a  revocation. 

Stelco  argues  that  both  the 
antidumping  statute  and  the 
Department's  regulations  are  silent  as  to 
the  time  frame  for  accepting  requests  for 
revocation.  Stelco  notes  that  section 
751(d)(1)  of  the  Act,  the  only  relevant 
statutory  provision,  states:  "the 
administrative  authority  may  revoke,  in 
whole,  or  in  part,  a  countervailing  duty 
or  antidumping  duty  order  for  finding 
*  *  *  after  a  review  under  subsection 
(a)  or  (b)  of  tliis  section."  Therefore, 
Stelco  argues  that  Congress  did  not 
specify  any  procedure,  or  identify  any 
criteria  that  must  be  considered,  other 
than  conducting  a  review,  in 
determining  whether  to  revoke  a 
particular  antidumping  duty  order. 

Stelco  claims  that  the  regulations  are 
also  silent  as  to  the  issue  of  how  the 
Department  should  handle  a  revocadon 
request  made  outside  of  the  anniversary 
month.  They  note  that  §  351.222(e)(1)  of 
the  Department's  regulations  states: 
"During  the  third  and  subsequent 
anniversary  months  of  the  publication 
of  the  antidumping  order  or  suspension 
of  an  antidumping  investigation,  an 
exporter  or  producer  may  request  in 
writing  that  the  Secretary  revoke  an 


order  or  terminate  a  suspended 
investigation."  Stelco  argues  that 
section  provides  the  month  within 
which  an  exporter  or  producer  may 
choose  to  request  revocation,  and  is 
silent  as  to  how  revocation  requests 
received  during  other  months  should  be 
handled.  Stelco  notes  that  there  are  no 
requirements  in  the  regulations  that  the 
Department  reject  an  untimely  request 
for  revocation. 

Stelco  argues  that  the  Department  has 
discretion  to  accept  an  untimely 
revocation  request.  It  notes  that 
Samsung  states  that  "Commerce  has  not 
roufme/y  accepted  revocation  requests 
under  19  CFR  353.23  [now  19  CFR 
351.222]  after  the  regulatory  deadline" 
Samsung.  946  F.Supp.  at  9  (emphasis 
added),  and  interprets  this  passage  to 
indicate  that  on  some  occasions  the 
Department  does  accept  late  requests  for 
revocation. 

Stelco  argues  that  the  following  cases 
demonstrate  that  the  Department  has 
discretion  to  accept  untimely  requests 
for  revocation:  Certain  Fresh  Cut 
Flowers  from  Colombia;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  61  FR  42833,  42863  (August 
19, 1996),  in  which  the  Department 
declined  to  revoke  not  because  the 
request  was  untimely  (emphasis  added 
by  Stelco)  but  because  the  respondent 
failed  to  meet  all  substantive  criteria  for 
revocation;  Polyethylene  Terephthalate 
Film  from  Korea:  Preliminary  Results  of 
Antidumping  duty  Administrative 
Review,  Intent  to  Revoke  the  Order  in 
Part  and  Termination  in  Part,  61  FR 
36032,  36033  (July  9,  1996),  in  which 
the  Department  permitted  the 
respondent  to  amend  its  timely 
revocation  request  one  year  after  making 
the  original  request;  EMDs,  in  which 
Stelco  claims  that  the  Department 
pointed  out  that  its  regulatory  deadline 
"is  a  discretionary,  not  a  mandatory, 
deadline"  (emphasis  added  by  Stelco) 
[see  EMDs.  58  FR  2855,  28553  (May  14, 
1993). 

Finally,  Stelco  notes  that  petitioners' 
contention  that  the  Department  should 
reject  Stelco's  request  for  revocation 
rests  on  procedural  technicalities, 
without  providing  any  substantive 
factors  which  the  Department  should 
weigh  in  deciding  whether  to  accept  the 
request  for  consideration.  Stelco  notes 
that  the  request  for  revocation  was 
submitted  five  working  days  late,  and 
did  not  pose  an  administrative  burden 
since  it  was  submitted  well  before  the 
pubhcation  of  the  notice  of  initiation. 
Stelco  further  notes  that  petitioners  did 
not  raise  any  objections  to  the 
timeliness  of  the  revocation  request 
until  June  5, 1998,  nine  months  after  the 
revocation  was  made. 


Department's  Position:  We  disagree 
with  petitioners  that  the  Department 
should  automatically  deny  Stelco's 
request  for  a  revocation  solely  on  the 
basis  that  the  request  for  revocation  was 
filed  one  week  after  the  end  of  the 
anniversary  month. 

Petitioners  argue  that  Samsung 
established  the  obligation  to  request 
revocation  during  the  anniversary 
month  as  a  "mandatory,  bright  line 
requirement"  without  distinguishing 
between  the  facts  in  the  Samsung 
litigation  and  in  the  current  review. 
However,  the  Samsung  case  involved  a 
revocation  request  which  was  four-and- 
one-half  years  late.  The  underlying 
rationale  for  the  Court's  decision  was 
based  on  administrative  efficiency. 
Samsung  states  "(t)he  burden  placed  on 
Commerce  by  the  submission  of  factual 
information  after  a  deadline  is  relatively 
light  compared  to  the  administrative 
burden  imposed  on  Commerce  by  an 
untimely  request  for  revocation."  The 
Court  goes  on  to  note  that  in  response 
to  a  request  for  revocation.  Commerce 
must  initiate  and  conduct  an  entire 
investigation  and  that  "(i)f  the  plaintiff 
could  command  Commerce  to  conduct 
such  an  investigation  at  its  whim  rather 
than  only  once  per  year,  Commerce's 
administrative  efficiency  would  be 
adversely  affected." 

Stelco's  situation  is  clearly 
distinguished  fi-om  the  plaintiffs  in 
Samsung.  Unlike  the  situation  in 
Samsung,  the  reviews  of  this  order  have 
been  conducted  in  a  timely  fashion.  At 
the  time  of  the  initiation  of  this  fourth 
review,  Stelco  had  established  a  history 
of  a  zero  and  a  de  minimis  margin  in  the 
second  and  third  reviews.  Both  the 
Department  and  petitioners  were,  and 
had  been,  aware  of  that  history,  and 
thus  were  aware  that  Stelco  could  be 
eligible  for  revocation.  Stelco  amended 
its  request  for  review  to  include  a 
request  for  revocation  five  working 
days,  not  four-and-one-half  years,  after  a 
timely  request  for  review.  The 
amendment  was  accepted  by  the 
Department  and  its  timeliness  was  not 
even  questioned  by  petitioners  until 
nine  months  after  initiation  [Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews  and 
Requests  for  Revocation  in  Part,  62  FR 
50292,  (September  25.  1998)).  On  July 
10.  1998,  the  Department  issued  its 
preliminary  results  of  review,  noting 
that  Stelco  made  a  request  for 
revocation  in  an  amendment  to  its 
request  for  review  on  September  8, 
1998.  See  Preliminary  Results.  63  FR  at 
37321.  In  that  notice,  we  set  forth  the 
arguments  and  record  '•vidence 
concerning  Stelco's  revocation  and 
expressed  our  intention  to  revoke  the 
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with  Stelco's  contention 
a  itidumping  statute  and 
regulations  are  silent  as 
accepting  requests  for 

ion  351.222  of  the 
^gulations  clearly 
producer  or  exporter 
revocation  during  the 
h  sequent  annual 
months  of  the  publication 
m  ping  order*  *  '"(Final 
27296  (May  19, 1997).) 
22  2(f)  reinforces  the 
of  the  timeliness  of  the 
revacation  by  stating: 
p  t  of  a  timely  request  for 
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further  argues  that, 
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uirement  as  to  the  year 
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revJDcation.  In  this  instance, 
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ext  jnsion  by  accepting 
I  led  request  for  review. 


le  Merits  of  Stelco's 


Re  vocation 


ergue  that  if  the 
considers  Stelco's  request 
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^rchandise  at  less  than  NV 
required  by  section 


that 


as 


351(b)(2)(ii)  of  the  Department's 
regulations. 

Petitioners  allege  that  before  the 
Department  can  conclude  that  Stelco  is 
not  likely  to  dump  if  the  order  is 
revoked,  Stelco  must  show  that  it  can 
successfully  export  normal  commercial 
quantities  without  resorting  to  dumping. 
Petitioners  note  that  the  preamble  to  the 
Department's  final  regulations  states: 
the  underlying  assumption  behind  a 
revocation  based  on  the  absence  of 
dumping  or  countervailable 
subsidization  is  that  a  respondent,  by 
engaging  in  fair  trade  for  a  specified 
period  of  time,  has  demonstrated  that  it 
will  not  resume  its  unfair  trade  practice 
following  the  revocation  of  an  order.  If 
the  respondent  is  not  selling  in 
commercial  quantities  characteristic  of 
that  company  for  the  duration  of  the 
specified  period,  petitioners  argue,  this 
assumption  becomes  weaker.  (See  Final 
Rule,  62  FR  27296,  27326  (May  19, 
1997).) 

Petitioners  additionally  point  out  that 
§  351.222(d)(1)  of  the  Department's 
regulations  requires  that  "(B)efore 
revoking  an  order  "  *  *,  the  Secretary 
must  be  satisfied  that,  during  each  of  the 
three  *   *  •  years,  there  were  exports  to 
the  United  States  in  commercial 
quantities  of  the  subject  merchandise  to 
which  a  revocation  •   *  *  will  apply." 
(See  Final  Rule.  62  FR  27296,  27400 
(May  19, 1997).)  Petitioners  contend 
that  Stelco  cannot  demonstrate  that  it  is 
not  likely  to  resume  dumping  in 
accordance  with  this  regulation  because 
it  cannot  demonstrate  that  it  made  sales 
in  commercial  quantities  during  each  of 
the  past  three  years.  Petitioners  have 
provided  proprietary  charts 
demonstrating  the  volume  and  value  of 
'the  subject  merchandise  sold  in  the 
United  States  during  each  of  the  four 
administrative  reviews  which  quantify 
the  extreme  decline  in  Stelco's  sales 
since  the  original  investigation. 

Petitioners  also  note  that  the 
Department  has  refused  to  revoke  an 
antidumping  duty  order  with  respect  to 
a  particular  respondent  because  that 
respondent's  U.S.  sales  of  the  subject 
merchandise  fell  substantially  after  the 
imposition  of  the  antidumping  duty 
order.  (See  Brass  Sheet  and  Strip  from 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  to  Revoke  in  Part 
(BSS  Germany).  61  FR  49727,  49731 
(September  23, 1996)  and  Pure 
Magnesium  from  Canada;  Preliminary 
Results  of  Antidumping  Administrative 
Review  and  Notice  of  Intent  not  to 
Revoke  Order  in  Part  (Pure  Magnesium), 
63  FR  26147  (May  12,  1998).) 

Petitioners  point  out  that  the 
Department's  memoranda  to  the  file 


show  that  the  Bureau  of  Labor  Statistics 
producer  price  index  (BLS  index)  for 
carbon  steel  plate  dropped  by  3.2 
percent  from  September  to  October  of 
this  year,  and  the  Statistics  Canada 
producer  price  index  for  carbon  steel 
sheet,  strip,  and  plate  dropped  2  percent 
from  August  to  September  of  this  year 
and  remained  at  a  depressed  level  in 
October.  Petitioners  add  that  this 
weakening  in  both  the  U.S.  and 
Canadian  markets  occurred  just  as 
Stelco  is  reportedly  completing  a 
substantial  upgrade  of  its  plate  mill  that 
will  double  its  current  plate  production 
capacity.  Petitioners  cite  a  Calgary 
Herald  newspaper  article  describing  the 
project  ("Stelco  to  Revamp  Main 
Hamilton  Mill,"  Calgary  Herald  at  D5 
(March  19, 1997).)  Petitioners  claim  that 
Stelco's  doubling  of  capacity  at  a  time 
when  U.S.  and  Canadian  prices  are 
falling  places  pressure  on  Stelco  to 
dump  plate  in  the  U.S.  market.  Thus, 
petitioners  argue,  revocation  of  the 
order  would  make  resumed  dumping 
likely. 

Petitioners  claim  that  Stelco  cannot 
demonstrate  that  it  is  not  likely  to 
resume  dumping  in  the  future  based  on 
the  information  which  is  currently  on 
the  record  in  the  instant  administrative 
review.  Consequently,  petitioners 
contend  that  the  Department  must 
solicit  information  from  petitioners  and 
Stelco  concerning:  (1)  The  total  quantity 
by  weight  and  by  value  and  numbers  of 
Stelco's  U.S.  plate  sales  for  the  second 
and  third  review  periods  and  the  period 
for  the  initial  investigation;  (2)  currency 
movements  between  the  U.S.  dollar  and 
the  Canadian  dollar;  and  (3)  conditions 
and  trends  in  the  U.S.  and  Canadian 
steel  industries. 

Stelco  disputes  petitioners' 
contention  that  it  did  not  import 
"normal  commercial  quantities"  over 
the  past  three  successive  review 
periods.  Stelco  claims  that  each  and 
every  one  of  its  sales  made  after  the 
imposition  of  the  antidumping  order 
were  "bona  fide"  transactions. 

Stelco  contends  that  petitioners' 
argument  that  the  Department  must 
deny  Stelco's  revocation  request 
because  it  did  not  import  "normal 
commercial  quantities"  over  the  past 
three  successive  review  periods  is 
incorrect  for  two  reasons.  First,  Stelco 
contends  that  the  Department  has  never 
defined  "normal  commercial  quantities" 
and  has  held  commercial  quantities  to 
constitute  as  little  as  a  single  shipment 
(See  BSS  Germany).  Second,  Stelco 
argues  that  a  decrease  in  the  volume  of 
merchandise  following  the  imposition 
of  an  antidumping  duty  order  is  relevant 
only  in  determining  whether  a 
respondent  is  able  to  compete  in  the 
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U.S.  market  without  dumping,  and  does 
not  automadcally  require  the 
Department  to  reject  a  revocation 
request.  Stelco  argues  that  the 
Department's  examination  of  a 
respondent's  "ability  to  compete  in  the 
U.S.  market  without  dumping"  is  only 
one  factor  in  a  multi-factor  {revocation} 
analysis,  including  the  "respondent's 
prices  and  margins  in  the  preceding 
periods*  *  *,  the  conditions  and 
trends  in  the  domestic  and  home  market 
industries,  (and)  currency  movements." 
(See  Brass  Sheet  and  Strip  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  to  Revoke  Order  in  Part,  63  FR 
6519,  (February  9. 1998)  [BSS  Canada): 
ESS  Germany,  and  Pure  Magnesium. 

Stelco  argues  that  the  Department  has 
often  noted  that  a  respondent's  lack  of 
dumping  over  the  course  of  three  years 
is  "generally  predictive  of  future 
behavior."  (See  Pure  Magnesium,  63  FR 
26147.  26149  (May  12. 1998).)  However, 
Stelco  admits  that  in  some  prior  cases, 
the  Department  has  also  examined  other 
factors  when  determining  the  likelihood 
of  future  dumping,  such  as:  (1) 
Conditions  and  trends  in  the  domestic 
and  home  market  industries,  (2) 
currency  movements,  and  (3)  the  ability 
of  a  respondent  to  compete  in  the  U.S. 
market  without  dumping.  Stelco  argues 
that  the  record  supports  its  contention 
that  it  is  unlikely  to  resume  dumping  in 
the  future. 

Stelco  contends  that  factual 
information  and  forecasts  by  industry 
analysis  on  the  record  demonstrates 
imequivocally  strong  demand  in  the 
U.S.  and  Canadian  markets  eliminating 
any  economic  reason  for  Stelco  to  sell 
the  subject  merchandise  at  depressed 
prices  in  the  U.S.  market. 

Stelco  also  argues  that  exchange  rate 
information  on  the  record  indicates  that 
the  Canadian  dollar  has  been  stable  or 
depreciating,  thereby  making  it  unlikely 
that  Stelco  will  sell  merchandise  to  the 
U.S.  at  dumped  prices. 

Finally,  Stelco  argues  that  its  recent 
pricing  trends  (i.e.  its  three-year  history 
of  not  dumping),  which  is  also  on  the 
record,  indicate  that  Stelco  is  able  to " 
compete  in  the  U.S.  market  without 
selling  at  dumped  prices. 

Additional  comments  and 
information  regarding  the  likelihood  of 
future  dumping  by  Stelco  were  added  to 
the  record  on  December  4  and  December 
9, 1998.  See  "Determination  Not  to 
Revoke,"  above. 

Department's  Position:  We  agree  with 
petitioners  that  Stelco  has  not  sold 
subject  merchandise  in  commercial 
quantities  at  not  less  than  normal  value 
for  three  consecutive  years,  as  required 
by  §  351.222(b)(2)(i)  and  (d)(1)  of  the 


Department's  regulations.  Therefore,  we 
are  not  revoking  the  antidumping  order 
on  steel  plate  with  respect  to  Stelco.  For 
further  details,  see  the  "Determination 
Not  to  Revoke"  section  above. 

Stelco's  argument  that,  in  BSS 
Germany,  the  Department  determined  a 
single  sale  to  be  in  commercial 
quantities  is  not  determinative  in  the 
instant  case.  First,  the  determination  of 
what  constitutes  commercial  quantities 
must  be  made  on  a  case-specific  basis. 
Here,  a  single  sale  of  only  36  tons  of 
steel  plate  is  so  insignificant  in 
comparison  with  the  volume  of  sales 
prior  to  the  imposition  of  the 
antidumping  order,  as  well  as  in 
comparison  with  subsequent  review 
periods,  as  to  fail  to  constitute  a 
commercial  quantity.  Second,  the 
determination  in  BSS  Germany  was 
based  on  a  finding  of  "likelihood"  of 
resumed  dumping,  and  not  on  a  finding 
that  the  company  did  not  have  three 
consecutive  years  of  sales  in  commercial 
quantities  at  not  less  than  NV. 

Stelco  has  argued  that  the  Department 
examines  a  number  of  items  in 
determining  whether  to  revoke  an 
antidumping  order.  However, 
respondents  must  meet  the  threshold 
criterion  of  three  consecutive  years  of 
sales  in  commercial  quantities  at  not 
less  than  NV  in  order  to  be  eligible  for 
revocation.  When  that  criterion  has  been 
met,  and  the  record  contains  evidence 
regarding  the  Hkelihood  of  resumption 
of  dumping,  then  the  Department  looks 
to  additional  indicators,  such  as  the 
condition  of  the  U.S.  and  domestic 
markets.  See  BSS  Germany  and  BSS 
Canada.  As  noted  above,  this  additional 
step  was  not  necessary  in  this  case. 

Because  Stelco  is  ineligible  for 
revocation  under  §  351.222Cb)(2)(i), 
based  on  the  fact  that  it  has  not  had 
three  consecutive  years  of  sales  in 
commercial  quantities  at  not  less  than 
NV,  we  need  not  address  comments 
regarding  U.S.  and  Canadian  market 
conditions,  or  Stelco's  planned  mill 
expansion. 

Regarding  Stelco's  request  for 
revocation  with  respect  to  corrosion- 
resistant  steel,  we  note  that,  in  the  last 
two  administrative  reviews,  we 
determined  that  Stelco  sold  corrosion- 
resistant  steel  at  less  than  NV.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  12725 
(March  16. 1998)  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products  and 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  18448  (April  15, 


19971(1994/95  Canadian  Steel). 
Although  the  final  results  of  these 
reviews  are  subject  to  litigation,  that 
Utigation  is  not  yet  complete. 
Additionally,  as  discussed  below,  we 
have  determined  that  Stelco  sold 
corrosion-resistant  steel  at  less  than  NV 
during  the  period  covered  by  this 
review.  Consequently,  we  determine 
that,  because  Stelco  does  not  have  three 
consecutive  years  of  zero  or  de  minimis 
margins  on  corrosion-resistant  steel, 
Stelco  is  not  eligible  for  revocation  of 
the  order  on  corrosion-resistant  steel 
under  19  CFR  351.222(b). 

Comment  3:  Clerical  Errors 

Petitioners  claim  that  the  model 
match  program  used  to  calculate  the 
results  of  review  does  not  account  for  all 
plate  qualities  that  Stelco  has  reported. 
Petitioners  proposed  the  addition  of  two 
hnes  of  computer  code  to  remedy  the 
omission. 

DOC  position:  We  agree  and  have 
corrected  the  error  to  include  all 
qualities  of  plate  that  were  reported  by 
Stelco. 

Comment  4:  Major  Input  Rule 

Stelco  argues  that  there  is  no  factual 
or  legal  basis  for  the  Department's 
decision  to  increase  Stelco's  submitted 
actual  costs  of  production  for  painting 
services  supplied  by  Baycoat  for 
corrosion-resistant  products.  Stelco 
maintains  that  the  Department 
erroneously  used  the  transfer  price  from 
Baycoat  instead  of  Baycoat 's  reported 
cost  of  production  to  value  Baycoat's 
painting  services.  Stelco  asserts  that  the 
WTO  Antidiunping  Agreement  and 
section  773(f)(1)  of  the  Act  provide  that 
the  Department  must  examine  and 
calculate  a  particular  exporter's  cost  of 
manufacture. 

Stelco  also  claims  that  its  actual  cost 
for  Baycoat's  painting  services  is  not 
equal  to  the  total  invoice  price,  but 
rather  that  it  is  equal  to  the  total  invoice 
price  minus  half  of  Baycoat's  profits, 
since  Baycoat  is  jointly  owned  by  Stelco 
and  Dofasco.  Stelco  points  to  a  draft 
remand  determination  on  this  issue  in 
which  the  Department  states  that  the 
return  of  profit  is  independent  of  the 
number  or  value  of  sales  of  painting 
services  to  Stelco. 

Stelco  argues  that  the  statutory 
language  of  the  "major  input  rule"  does 
not  require  the  Department  to  increase 
an  affiliated  supplier's  actual  cost  of 
production  in  valuing  its  major  inputs. 
Stelco  claims  that  in  1994/95  Canadian 
Steel,  the  Department  determined  that 
the  major  input  rule  rc:^uired  the 
Department  to  value  inputs  supplied  by 
affiliates  at  the  transfer  price  provided 
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that  the  transfi  r  price  reflects  market 
value  and  was  not  below  the  cost  of 
production.  St  ;lco  also  refers  to  the 
Draft  Remand  Determination  for  Article 
1904  Binationi  1  Panel  Review  USA-97- 
1904-03  (August  4,  1998).  in  which  the 
Department  sti  ited  that  "the  normal 
application  of  these  provisions  dictates 
that  transfer  pi  ice  is  the  appropriate 
basis  for  Stele*  I's  cost  of  production 
with  respect  tc  the  Baycoat  inputs." 
Stelco  argues  t  lat  in  H.R.  Rep.  No.  40, 
100th  Cong.,  1  ;t  Sess.,  pt.  1,  at  137 
(1987).  Congress  did  not  intend  for  this 
provision  to  bd  used  to  increase  costs 
beyond  a  company's  actual  cost  of 
production.  In  addition,  Stelco  claims 
that  Toningtoi  i  Co.  v.  United  States 
("Torrington 'j  (881  F.  Supp  622.  642- 
643  (CIT  1995;)  and  SKF  USA  Inc.  v. 
United  States  "SKF")  (888  F.  Supp  152, 
156  (CIT  1995)  supports  its  contention 
that  a  COP  val  jation  is  appropriate 
when  it  is  belcw  transfer  price. 

Stelco  furth*r  argues  that  the  major 
input  rule  doej  not  apply  to  affiliated 
suppliers  that  ire  collapsed  with  the 
respondent.  Stelco  refers  to  C.  Marsh 
and  J.  Miller,  Use  and  Measurement  of 
Production  Co  its  Under  U.S. 
Antidumping .  jaw  (September  19. 1995) 
to  illustrate  thit  pursuant  to 
consolidation  -ules  under  generally 
accepted  accounting  principles, 
companies  within  a  consolidated  group 
record  actual  c  osts  incurred  for  inter- 
company purchases  and  sales.  Stelco 
also  refers  to  Certam  Forged  Steel 
Crankshafts  fr  jm  the  United  Kingdom, 
61  FR  54613, !  4614  (October  21. 1996) 
[Crankshafts)  imd  Steel  from  Korea  in 
which  the  Department  did  not  apply  the 
major  input  rule  with  regard  to 
transactions  between  divisions  of  the 
same  corporation.  To  show  that 
Department  pnecedent  mandates  the 
collapsing  of  J  telco  and  Baycoat.  Stelco 
cites  Prelimim  \ry  Results  of 
Antidumping  Administrative  Review: 
Sulfanilic  Acid  from  the  People's 
Republic  ofCAina.  61  FR  25196.  25197 
(May  20, 1996  ;  Final  Determinations  of 
Sales  at  LTFV  Certain  Hot-Rolled 
Carbon  Steel  I  lat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corroi  ion-Resistant  Carbon 
Steel  Flat  Proc  ucts,  and  Certain  Cut-to- 
Length  Carbor\  Steel  Flat  Products  from 
Japan,  58  FR  37154  (July  9,  1993); 
Nihon  Cement  Co.,  Ltd.  v.  United  States, 
17C.I.T.  400(k993). 

Finally,  Steljco  argues  that  a  June  4, 
1998  binational  panel  ruling  specifically 
rejected  the  Dtpartment's  use  of  invoice 
prices  fi'om  Baycoat  as  the  value  of  the 
painting  servi(  :e  that  Stelco  obtains  from 
Baycoat.  See  I  ecision  of  the  Panel: 
North  Americ|n  Free  Trade  Agreement, 
Article  1904  Bdnational  Panel  Review, 


USA-97-1904-3  (June  4. 1998)  at  10 
[Panel  Decision)  (Public  Document). 

Petitioners  argue  that  the  Department 
correctly  used  the  transfer  price  to  value 
the  painting  services  received  from 
Baycoat.  Petitioners  further  ague  that 
the  statute  makes  no  provision  for  the 
rejection  of  transfer  price  where  such 
price  exceeds  the  input's  cost  of 
production  and  there  is  no  evidence  that 
the  transfer  price  is  below  market  value. 
They  further  argue  that  the  legislative 
history  of  the  major  input  rule  shows 
that  the  phrase  "amount  represented  as 
the  value  of  [the]  input"  refers  to  the 
transfer  price,  and  that  a  conference 
committee  report  gives  a  similar 
definition.  See  H.  Conf.  Rep.  No.  100- 
576  at  595.  reprinted  in  1988 
U.S.S.C.A.N.  1547.  1628.  Petitioners 
also  contend  that  the  Court  of 
International  Trade,  has  construed 
subsections  (f)(2)  and  (f)(3)  to  require  a 
comparison  of  market  value  and  cost 
with  transfer  price.  See  Timken  Co.  v. 
United  States,  Consol.  Court  No.  96-12- 
02686,  Slip  Op.  97-164  (CIT  Dec.  3. 
1997)  at  30-31.  Petitioners  argue  that 
the  binational  review  unequivocally 
sustained  the  discretion  of  the 
Department  to  use  the  unadjusted 
Baycoat  invoice  price  as  the  valuation  of 
Baycoat 's  painting  services. 

Petitioners  contend  that  the  transfer 
price  is  the  appropriate  valuation  under 
the  Department's  regulations, 
specifically  19  CFR  351.407(b).  which 
says  that  the  Department  will  determine 
the  value  of  a  major  input  purchased 
from  an  affiliated  person  based  on  the 
higher  of  the  price  paid,  the  market 
value,  or  the  cost  of  production. 
Furthermore,  petitioners  argue  that 
there  is  no  provision  in  the  statute  or 
any  precedent  that  would  permit  any 
adjustment  for  profit  made  to  the 
transfer  price.  Petitioners  also  note  that 
in  the  normal  course  of  business  Stelco 
records  its  costs  for  the  Baycoat  services 
at  the  transfer  price. 

Petitioners  argue  that  Stelco's 
assertion  that  the  Department  should 
treat  Stelco  and  its  affiliated  suppliers 
as  a  single  entity  is  baseless.  Petitioners 
state  that  Stelco  has  failed  to  establish 
that  Baycoat  is  a  "division"  of  Stelco, 
and  that  the  requirements  for  collapsing 
Baycoat  and  Stelco  into  one  entity  have 
not  been  satisfied.  Finally,  petitioners 
assert  that  there  is  no  precedent  for  any 
exceptions  to  the  application  of  the 
major  input  rule. 

Department's  Position:  We  agree  with 
petitioners  that  it  is  appropriate  to  use 
the  transfer  price  to  value  Stelco's  major 
inputs.  Under  section  773(f)(2)  of  the 
Act.  the  Department's  current  practice  is 
to  request  information  on  both  the 
transfer  price  and  the  market  value  of 


the  input  and  to  choose  the  higher  of  the 
two  valuations.  Pursuant  to  section 
773(f)(3)  of  the  Act,  the  Department  may 
alter  this  valuation  only  in  those  cases 
where  the  input  is  "major"  and  the 
value  determined  under  section 
773(f)(2)  is  lower  than  the  COP  of  the 
inputs.  All  parties  agree  that  the  inputs 
in  question  are  major  inputs  within  the 
meaning  of  section  773(f)(3);  we  have 
determined  that  the  value  determined 
under  section  773(f)(2)  is  not  lower  than 
the  COP  of  the  inputs. 

In  Torrington  and  SKF,  which 
concerned  the  calculation  of  CV,  the 
Department  had  not  requested  or 
received  information  on  the  transfer 
prices  of  the  inputs.  The  CIT  did  not  say 
that  the  Department  was  prohibited 
from  requesting  the  transfer  prices  of  the 
inputs;  rather,  it  said  that  the 
Department  was  within  its  discretion  to 
choose  to  rely  on  cost  information.  Here, 
because  of  the  Department's  current 
policy,  the  Department  requested  and 
received  the  transfer  prices  of  the 
inputs.  These  transfer  prices  are  greater 
than  Baycoat's  COP. 

The  policy  applied  here  was  the 
policy  applied  by  the  Department  in  the 
second  review  of  this  case  and  is 
currently  reflected  in  19  CFR 
351.403(b).  The  Department  held  in  the 
second  administrative  review  that  the 
statute  directs  it  "to  value  inputs 
supplied  by  affiliated  persons  at  the 
transfer  price  between  the  entities 
provided  that  such  a  price  reflects  the 
price  commonly  charged  in  the  market 
and,  for  major  inputs,  is  not  below  the 
cost  of  producing  the  input."  See  1994/ 
95  Canadian  Steel  at  62  FR  18464. 

Stelco  also  argues  that  it  and  Baycoat 
should  be  treated  as  a  single  entity  for 
determining  cost  of  production. 
However,  Stelco  has  not  established 
either  that  Baycoat  is  a  "division"  of 
Stelco  or  that  the  requirements  for 
"collapsing,"  under  19  CFR  351.401(0, 
have  been  satisfied  with  respect  to 
Baycoat.  In  Crankshafts,  respondent 
argued  that  because  it  and  its  affiliated 
supplier  were  "both  unincorporated 
operating  divisions  within  a  single 
entfty,  •  •  *  they  are  parts  of  the  same 
company  and  share  a  common  steel 
COP."  The  Department  ruled  that  the 
record  evidence  indicated  that  they 
were  divisions  of  the  same  corporation, 
as  opposed  to  distinct,  although 
affiliated,  legal  entities,  and  found  that 
the  major  input  rule  did  not  apply  on 
that  basis.  Unlike  the  respondent  in 
Crankshafts,  Stelco  does  not  contend 
that  Baycoat  is  an  actual  division  of 
Stelco  with  no  independent  legal 
existence.  Rather,  Stelco  contends  that  it 
and  Baycoat  should  be  treated  as  a 
single  entity  solely  for  purposes  of  the 
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major  input  rule.  As  petitioners  point 
out.  the  Department  rejected  a  similar 
argument  in  Mechanical  Transfer 
Presses  from  Japan  55  FR  335  (January 
4, 1990)  in  which  respondent 
maintained  that  its  wholly-owned 
subsidiaries  "function(ed)  as  divisions." 
The  Department  noted  that  the  "wholly- 
owned  subsidiaries  are  separate  legal 
entities."  as  opposed  to  mere  divisions, 
and  thus  applied  the  major  input  rule. 
The  subsidiary  in  question  here. 
Baycoat.  is  clearly  a  separate  legal  entity 
and  thus  the  rule  of  Crankshafts  does 
not  apply.    ' 

Steel  from  Korea  represents  another 
instance  where  we  have  determined  that 
the  major  input  rule  does  not  apply.  In 
that  case  we  disregarded  the  major  input 
rule  for  transactions  between  producers 
of  the  subject  merchandise  where  we 
had  determined  that  such  producers 
should  be  collapsed  for  purposes  of 
analyzing  sales.  The  criteria  applied  for 
determining  whether  sales  collapsing  is 
appropriate  do  not  apply,  however,  in 
cases  where  the  affiliated  supplier  does 
not  have  the  capacity  to  produce  the 
subject  merchandise.  See  19  CFR 
351.401(f).  In  this  review,  it  is  clear  that 
Baycoat  does  not  produce  subject 
merchandise.  We  agree  with  petitioners 
that  Steico  has  not  established  a  basis 
for  the  treatment  of  Stelco's  affiliated 
suppliers  as  "collapsed"  entities. 
Furthermore,  a  year-end  profit 
distribution  does  not  function  as  an 
adjustment  to  price.  The  entitlement  to 
a  profit  distribution  arises  from  the 
ovkTiership  interest,  not  fi-om  the  sale. 

The  binational  panel  agreed  with  the 
Department  "that  subsection  (f)(3)  does 
not  require  the  rejection  of  the  transfer 
price"  and  ruled  that  "on  the  face  of  the 
statute,  the  Department  is  within  its 
discretion  to  utilize  the  transactions 
between  Steico  and  Baycoat"  as  the  cost 
for  Baycoat's  services.  See  Panel 
Decision  at  10.  For  these  reasons,  the 
Department  has  allowed  no  adjustments 
to  the  transfer  price  between  Steico  and 
Baycoat. 

Comment  5:  Clerical  Errors 

Both  Steico  and  petitioners  claim  that 
the  Department  made  clerical 
calculation  errors  in  the  preliminary 
determination.  Steico  argues  that  the 
Department  failed  to  apply  reported 
billing  adjustments,  the  CEP  offset 
adjustment,  and  appropriate  currency 
conversions  for  advertising  expenses 
and  inventory  carrying  costs.  With 
regard  to  the  recalculation  of  Stelco's 
painting  costs,  Steico  claims  that  the 
Department  incorrectly  recalculated 
Stelco's  yield  loss,  used  an  incorrect 
TCOM  variable,  and  did  not  complete 
the  programming  language  needed  to 


ensure  that  the  Baycoat  adjustment  was 
applied  only  to  Baycoat  orders. 

Petitioners  claim  that  the  Department 
neglected  to  include  the  home  market 
interest  revenue  variable  in  the  arm's 
length  test,  incorrectly  defined  the 
DIFFCODE  variable  used  for  matching 
in  the  model  match,  and  incorrectly 
converted  U.S.  packing  expense  into 
U.S.  dollars. 

Department's  Position:  We  agree  with 
Steico  and  with  petitioners  and  have 
corrected  the  clerical  errors  described 
above. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  dumping  margins  (in 
percent)  for  the  period  August  1.  1996. 
through  July  31. 1997  to  be  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

Corrosion-Resistant  Steel: 
Dofasco  

0  98 

CCC 

226 

Stelcx)  ..._ 

Cut-to-Length  Plate: 
Algoma  

2.73 
*0  23 

MRM  

000 

Steloo  

Forsyth  

0.00 
68.70 

*  De  minimis. 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we 
have  calculated  importer-specific  ad 
valorem  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  POR  to  the  total  quantity  of  sales 
examined  during  the  POR.  Individual 
differences  between  U.S.  price  and 
normal  value  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  resuHs  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  each  reviewed  company  will  be 
the  rates  stated  above  (except  that  no 
deposit  will  be  required  for  firms  with 
zero  or  de  minimis  margins,  i.e., 
margins  less  than  0.5  percent);  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 


recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  established  in  the  LTFV 
investigations,  which  were  18.71 
percent  for  corrosion-resistant  steel 
products  and  61.88  percent  for  plate 
[see  Amended  Final  Determination,  60 
FR  49582  (September  26, 1995)).  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  reviews. 

We  are  revoking  the  antidumping 
duty  order  on  certain  cut-to-length 
carbon  steel  plate  from  Canada  with 
respect  to  Algoma  and  Steico.  in 
accordance  with  section  751(d)  of  the 
Act  and  19  CFR  353.25(a)(2).  This 
revocation  applies  to  all  entries  of  the 
subject  merchandise  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  31, 
1997.  The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instruct  the  Customs  Service  to 
refund  with  interest  any  cash  deposits 
on  entries  made  on  or  after  August  31. 
1997. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of  the 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(l)(1997).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  administrative  reviews  and 
notices  are  in  accordance  with  section 
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751(a)(1)  of  ths  Act  (19  U.S.C. 
1675(a)(1))  an  1  19  CFR  351.213  and  19 
CFR351.22lOi)(5). 

Dated:  Januar  1 4. 1999. 
Robert  S.  LaRui  sa. 

Assistant  Secreipry  for  Import 

Administrationi 

(FR  Doc.  99-69|  Filed  1-12-99;  8:45  ami 

BILUNG  CODE  3S1I 


DEPARTMENf  OF  COMMERCE 
International  Trade  Administration 

[A-588-6241 

Certain  Corroision-Resistant  Carbon 
Steel  Flat  Products  From  Japan: 
Extension  of  Time  Limit  for  Final 
Results  of  th0  Antidumping  Duty 
Administrative  Review 


agency:  Impcf  t 
Internationa 
Department  o 
action:  Notici 
for  final  resu 
administrative 


Administration, 
Trade  Administration, 
Commerce. 

of  extension  of  time  limit 
;  of  antidumping  duty 
review. 


SUMMARY:  The  Department  of  Commerce 
("the  Departn  ent")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  certiin  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
This  review  cjvers  the  period  August  1, 
1996  through  July  31,  1997.  The 
preliminary  njsults  of  this  review  notice 
was  publishe(  1  in  the  Federal  Register 
on  Septembei  8,  1998  (63  FR  47465). 
EFFECTIVE  DATE:  January  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen  br  Rick  Johnson  at  (202) 
482-0408  or  te02) 482-3818, 
respectively;  i  Dffice  of  AD/CVD 
Enforcement,  Group  III,  Import 
Administratic  n,  International  Trade 
Administratic  n,  U.S.  Department  of 
Commerce,  l-th  Street  and  Constitution 
Avenue,  NW .[Washington,  DC  20230. 


The  Applicable 

Unless  othqrwi 
citations  to 
Act")  are  refetences 
effective  January 
date  of  the 
by  the  Urugui 

Extension  of 


The  Depart  Tient 
it  is  not  pract  cable 
results  withii 
See  Decision 
A.  Spetrini 
Enforcement 
LaRussa,  Ass 
Administration 
Department  i 


Hi 


Statute 

se  indicated,  all 
Tariff  Act  of  1930  ("the 
to  the  provisions 
1, 1995,  the  effective 
aniendments  made  to  the  Act 
y  Round  Agreements  Act. 

'inal  Results 


has  determined  that 
to  issue  its  final 
the  original  time  limit. 
Vlemorandum  from  Joseph 
[  eputy  Assistant  Secretary, 
Group  III  to  Robert 
stant  Secretary  for  Import 

January  6, 1999.  The 
extending  the  time  limit 


for  completion  of  the  final  results  until 
February  5, 1999  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  Janauary  6, 1999. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 

Group  III. 

[FR  Doc.  99-697  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-601] 

Natural  Bristle  Paintbrushes  and  Brush 
Heads  From  The  People's  Republic  of 
China;  Preliminary  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results 
and  partial  recission  of  the  antidumping 
duty  administrative  review  of  natural 
bristle  paintbrushes  and  brush  heads 
from  the  People's  Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  brush  heads 
(paintbrushes)  from  the  People's 
Republic  of  China  (PRC)  in  response  to 
a  request  by  petitioner,  the  Paint 
Applicator  Division  of  the  American 
Brush  Manufacturers  Association  (the 
Paint  Applicator  Division)  and  by  a  PRC 
exporter  of  subject  merchandise,  the 
Kebei  Animal  By-Products  Import  & 
Export  Corp.  (HACO).  This  review 
covers  shipments  of  this  merchandise  to 
the  United  States  during  the  period 
February  1, 1997  through  January  31, 
1998.  We  are  now  rescinding  this 
review  in  part  with  respect  to  the 
respondent  who  had  no  shipments  of 
the  subject  merchandise  during  the 
period  of  review  (POR). 

We  have  preliminarily  determined 
that  sales  by  HACO  have  been  made 
below  normal  value  (NV).  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  equal  to  the  difference  between 
export  price  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  January  13, 1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Erie 
Scheier,  Laurel  LaCivita,  or  Maureen 
Flannery,  Antidumping/Countervailing 
Duty  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC.  20230; 
telephone  (202)  482^052,  482^236,  or 
482-3020,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  1998). 

Background 

On  February  18, 1986,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on 
paintbrushes  from  the  PRC.  See  51  FR 
5580.  On  February  4,  1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  5930)  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidumping  order  on 
paintbrushes  from  the  PRC  covering  the 
period  February  1,  1997,  through 
January  31,  1998. 

On  February  27, 1998,  in  accordance 
with  19  CFR  351.213(b)(1),  petitioner, 
the  Paint  Applicator  Division,  requested 
that  we  conduct  an  administradve 
review  of  Hunan  Provincial  Native 
Produce  &  Animal  By-Products  I/E 
Corporation  (Hunan).  On  February  27, 
1998,  HACO  submitted  a  request  for  a 
review.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  March  23, 
1998  (63  FR  13837).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Partial  Rescission 

We  initiated  a  review  of  HACO  and 
Hunan.  However,  on  March  5,  1998, 
Hunan  informed  the  Department  that  it 
had  no  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  POR.  We  have  independently 
confirmed  with  the  United  States 
Customs  Service  that  there  were  no 
shipments  from  Hunan  during  the  POR. 
Therefore,  in  accordance  with 
§  351.213(d)(3)  of  the  Department's 
regulations  and  consistent  with 
Department  practice,  we  are  rescinding 
our  review  of  Hunan  [see,  e.g.,  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
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from  Turkey:  Final  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review.  63  FR  35191 
(June  29. 1998)  and  Certain  Fresh  Cut 
Flowers  From  Colombia;  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  62  FR 
53287,  53288  (October  14, 1997). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  natural  bristle  paint 
brushes  and  brush  heads  from  the  PRC. 
Excluded  from  the  order  are  paint 
brushes  and  brush  heads  with  a  blend 
of  40%  natural  bristles  and  60% 
synthetic  filaments.  The  merchandise 
under  review  is  currently  classifiable 
under  item  9603.40.40.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
merchandise  is  dispositive. 

This  review  covers  the  period 
February  1, 1997,  through  January  31, 
1998. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  a  verification  of 
information  provided  by  HACO  and  its 
supplier  by  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  the  seclection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report. 

Adverse  Facts  Available 

We  preliminarily  determine,  in 
accordance  with  sections  776(b)  and  (c) 
of  the  Act,  that  the  use  of  adverse  facts 
available  (FA)  is  appropriate  for  HACO. 
See  Determination  of  Adverse  Facts 
Available  Based  on  Verification  Failure 
in  the  Administrative  Review  of  Natural 
Bristle  Paintbrushes  and  Brush  Heads 
from  the  People's  Republic  of  China 
(Adverse  Facts  Available 
Memorandum),  dated  December  30, 
1998. 

From  September  28  through 
September  30, 1998,  the  Department 
conducted  a  verification  of  HACO's 
questionaire  response  at  HACO's  sales 
office  and  its  supplier's  factory  in  the 
PRC.  We  were  unable  to  verify 
substantial  sections  of  the  questionnaire 
response  at  HACO's  supplier,  including 
the  statutorily  required  factors  of 
production  information,  such  as  the 
number  of  labor  hours  worked  and  the 
per  unit  quantities  consumed  of  primary 
material  inputs.  These  discrepancies  are 
detailed  in  HACO's  verification  report, 


dated  December  30,  1998.  These 
discrepancies  are  so  significant  as  to 
constitute  a  failure  of  verification. 

Where  a  party  provides  information 
requested  by  the  Department  but  the 
information  cannot  be  verified  as 
required  by  section  782(i)  of  the  Act, 
section  776(a)(2)(D)  of  the  Act  requires 
the  Department  to  use  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Therefore,  in  accordance 
with  section  776(a)  of  the  Act.  the  use 
of  FA  is  appropriate  for  HACO.  See 
Extruded  Rubber  Thread  from  Malaysia, 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  33588 
(June  9,  1997). 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  adverse  FA 
whenever  it  finds  that  an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  the  Department's  requests  for 
information.  Because  HACO  failed  to 
substantiate  large  portions  of  its 
questionnaire  response,  including  the 
statutorily  required  factors  of 
production  information,  such  as  the 
number  of  labor  hours  worked  and  the 
per  unit  quantities  consumed  of  primary 
material  inputs,  we  determine  that 
HACO  did  not  cooperate  to  the  best  of 
its  ability  with  oiu-  requests  for 
information.  See  Adverse  Facts 
Available  Memorandum.  Therefore, 
pursuant  to  section  776(b)  of  the  Act,  we 
are  using  adverse  FA  to  determine 
HACO's  margin.  Under  section  776(b)  of 
the  Act,  adverse  facts  available  may 
include  reliance  on  information  derived 
from  :  (1)  The  petition,  (2)  a  final 
determination  in  the  investigation,  (3) 
any  previous  review  under  section  751 
of  the  Act  or  determination  under 
section  753  of  the  Act,  or  (4)  any  other 
information  placed  on  the  record.  We 
have  found  that  the  adverse  FA  rate 
appropriate  for  HACO  is  the  highest  rate 
from  a  previous  review  or  the  original 
LTFV  investigation,  which  in  this  case 
is  351.92  percent,  the  rate  calculated  for 
HACO  in  the  review  covering  the  period 
February  1, 1994  through  January  31, 
1995  (the  1994-1995  review). 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action, 
H.R.  Doc.  316,  Vol.  1, 103d  Cong.,  2d 
Sess.  870  (1994)  (SAA)  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliabifity  and 
relevance  of  the  information  to  be  used. 


However,  unlike  other  types  of 
information,  such  as  surrogate  values, 
there  are  no  independent  sources  for 
calculated  dumping  margins.  The  only 
source  for  calculated  margins  is  an 
administrative  determination.  Thus,  in 
an  administrative  review,  if  the 
Department  chooses  as  adverse  FA  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliabiHty  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circimistances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  [See  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FTl  49567, 
49568  (September  26,  1995),  where  the 
Department  disregarded  the  highest 
margin  as  best  information  available 
because  that  margin  was  based  on  an 
extraordinarily  high  business  expense 
resulting  from  uncharacteristic 
investment  activities,  which  resulted  in 
the  high  margin.) 

In  this  case,  we  have  used  the  highest 
rate  from  any  prior  segment  of  the 
proceeding,  351.92  percent,  which  was 
the  rate  calculated  for  HACO  in  the 
1994-1995  review.  Because  this  margin 
is  based  on  the  rate  calculated  for  the 
relatively  recent  1994-95  review  using 
HACO's  own  price  data,  and  because 
there  is  no  information  that  indicates 
that  this  rate  is  not  appropriate,  we  have 
determined  that  a  margin  of  351.92 
percent  is  appropriate  to  use  as  facts 
available. 

Separate  Rates 

We  have  conducted  a  separate  rate 
analysis  of  HACO  despite  its  overall 
verification  failure  for  the  following 
reasons:  (1)  The  separate  rate  test  is 
exporter-specific;  (2)  the  verification 
failure  as  described  above  resulted  from 
the  Department's  inability  to  verify  the 
information  provided  by  HACO's 
supplier,  the  producer  of  the  subject 
merchandise  imported  into  the  U.S. 
during  the  FOR,  and  not  from  any 
discrepancies  in  the  information 
provided  by  HACO,  the  exporter  of  the 
subject  merchandise  imported  into  the 
U.S.  during  the  FOR;  (3)  our  verification 
of  the  separate  rate  information 
provided  in  HACO's  responses  revealed 
that  a  separate  rate  is  warranted  and;  (4) 
the  Department  granted  HACO  a 
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control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers  at  20589.  A  de  facto  analysis 
of  absence  of  government  control  over 
exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  or  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  export  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide  at 
22587,  and  Sparklers  at  20589. 

With  respect  to  the  absence  of  de  jure 
government  control  over  export 
activities,  evidence  on  the  record 
indicates  that  HACO  is  a  collectively- 
owned  enterprise.  The  "All  People's    - 
Ownership  Business  Law"  of  the  PRC 
identifies  rules  and  regulations 
pertaining  to  collectively-owned 
enterprises,  and  gives  collective 
enterprises  the  right  to  sell  the  subject 
merchandise  for  export  without  any 
restrictive  stipulations.  (See  Exhibits  3 
and  4  of  HACO's  August  27,  1998, 
questionnaire  response.) 

Additionally,  HACO  has  reported  in 
its  May  13,  1998  questionnaire  response 
that  the  subject  merchandise  does  not 
appear  on  any  government  list  regarding 
export  provisions  or  export  licensing, 
and  that  there  are  no  export  quotas  on 
the  subject  merchandise  or  export 
licenses  required  to  export  subject 
merchandise.  (See  Questionnaire 
Response  of  May  13, 1998,  at  A-5.) 


With  respect  to  the  absence  of  de 
facto  control  over  export  activities, 
HACO's  management  is  elected  by 
HACO's  staff,  and  is  responsible  for  all 
decisions,  such  as  the  determination  of 
its  export  prices,  profit  distribution, 
employment  policy,  marketing  strategy, 
and  contract  negotiations.  HACO  has 
also  reported  that  it  maintains  an 
independent  foreign  exchange  account 
at  the  Bank  of  China.  At  verification  we 
found  that  the  provincial  government 
has  no  control  over  pricing,  business 
practices,  salary,  payroll,  or  bonuses.  At 
verification  we  also  found  that  HACO's 
relevant  department  head  negotiated 
sales  of  paintbrushes,  that  HACO  did 
not  coordinate  prices  with  other 
exporters,  and  that  employees  could  be 
fired  and  salaries  could  be  reduced.  See 
Separate  Rate  Analysis  in  the 
Administrative  Review  of  Natural  Bristle 
Paintbrushes  and  Brush  Heads  from  the 
People's  Republic  of  China  dated 
December  30, 1998  (Separate  Rate 
Memorandum),  and  the  public  version 
of  Verification  Report  dated  December 
30, 1998,  which  is  on  file  in  the  Central 
Records  Unit  (room  B099  of  the  Main 
Commerce  Building). 

Because  evidence  on  the  record 
demonstrates  an  absence  of  government 
control,  both  in  law  and  in  fact,  over 
HACO's  export  activities,  the 
Department  preliminarily  grants  HACO 
a  separate  rate.  For  further  discussion  of 
the  Department's  preliminary 
determination  that  HACO  is  entitled  to 
a  separate  rate,  see  Separate  Rate 
Memorandum. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/exporter 


Hebei  Native.  F  roduct  &  Animal  By-Products  l/E  Corp 


Time  period 


02/01/97-01/31/98 


Margin 
(percent) 


351.92 


proceeding  may  request 
in  5  days  of  the  date  of 
this  notice  in  accordance 
151.224(b).  Any  interested 
rec  uest  a  hearing  within  30 
bli  :ation  in  accordance  with 
310(c).  Any  hearing,  if 
ill  be  held  37  days  after  the 
0  f  this  notice,  or  the  first 
thereafter.  Interested  parties 
qase  briefs  within  30  days 
publication  of  this  notice 
with  19  CFR 
Rebuttal  briefs,  which 
ted  to  issues  raised  in  the 
re  ay  be  filed  not  later  than 
after  ithe  date  of  publication. 


The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  ft-om  the 
publication  of  these  preliminary  results. 
The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we 
intend  to  instruct  Customs  to  collect 
duties  equal  to  351.92  percent  of  the 
entered  value  of  the  subject 
merchandise.  Furthermore,  the 
following  deposit  rates  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 


shipments  of  paintbrushes  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(C)  of  the  Act:  (1)  For 
HACO,  which  has  a  separate  rate,  the 
cash  deposit  rate  will  be  351.92  percent; 
(2)  for  previously-reviewed  PRC  and 
non-PRC  exporters  with  separate  rates, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
the  most  recent  period;  (3)  for  all  other 
PRC  exporters,  the  rate  will  be  the  PRC 
country-wide  rate,  which  is  351.92 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
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the  rate  applicable  to  the  PRC  supplier 
of  that  exporter. 

,  These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.401(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and 
§§351.213  and  351.221  of  the 
Department's  regulations. 

Dated:  December  30, 1998. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  99-692  Filed  1-12-99;  8:45  ami 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

State  University  of  New  Jersey;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Number:  98-053.  Applicant: 
The  State  University  of  New  Jersey, 
Piscataway,  NJ  08855.  Instrument: 
Superfine  Mill  and  Crushing  Ring, 
Model  MIC-2.  Manufacturer:  NARA 
Machinery  Co.  Ltd.,  Japan.  Intended 
Use:  See  notice  at  63  FR  63292, 
November  12,  1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  synthesis  of  materials  from 
powders  at  room  temperature  using 
mechanochemical  reaction  in  a  high 


stress  field.  The  National  Institute  of 
Standards  and  Technology  advised 
December  21, 1998  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  99-693  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  351(M}S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-423-809,  C-475-823,  C-580-832,  and  C- 
791-806] 

Countervailing  Duty  Investigations  of 
Stainless  Steel  Plate  in  Coils  From 
Belgium,  Italy,  the  Republic  of  Korea, 
and  the  Republic  of  South  Africa; 
Notice  of  Extension  of  Time  Limit  for 
Final  Determinations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
determinations  of  the  investigations  of 
stainless  steel  plate  in  coils  from 
Belgium,  Italy,  the  Republic  of  Korea, 
and  the  Republic  of  South  Africa.  This 
extension  is  made  pursuant  to  section 
705(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act. 

EFFECTIVE  DATE:  January  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith  (Belgium),  Craig  Matney  (Italy), 
Chris  Cassel  (Republic  of  Korea),  or 
Dana  Mermelstein  (Republic  of  South 
Africa),  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-0189.  (202)  482-1778,  (202)  482- 
4847.  or  (202)  482-0984,  respectively. 
SUPPLEMENTARY  INFORMATION:  Because 
these  investigations  have  been  aligned 
with  the  concurrent  antidumping  duty 
investigations  of  stainless  steel  plate  in 
coils  from  Belgium,  Italy,  the  Republic 
of  Korea,  and  the  Republic  of  South 
Africa,  and  the  final  determinations  in 
those  investigations  were  extended 


(November  4,  1998,  63  FR  59532 
(Belgium).  63  FR  59530  (Italv),  63  FR 
59535  (Republic  of  South  Korea).  63  FR 
59540  (Republic  of  South  Africa)),  the 
Department  of  Commerce  is  extending 
the  time  limit  for  completion  of  the  final 
determinations  in  the  above-mentioned 
countervailing  duty  cases  to  not  later 
than  March  19,  1999.  This  notice  is  in 
accordance  with  section  705(a)(i)  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.210(b)(4). 

Dated:  January  5,  1999. 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

[FR  Doc.  99-698  Filed  1-12-99;  8:45  am| 

BILUNG  CODE  3510-DS-P 


COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  21  January 
1999  at  10:00  AM  in  the  Commission's 
offices  at  the  National  Building  Museum 
(Pension  Building),  Suite  312,  Judiciary 
Square.  441  F  Street.  NW.  Washington, 
DC  20001.  Items  of  discussion  will 
include  designs  for  projects  affecting  the 
appearance  of  Washington.  DC 
including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC,  January  8. 1999. 
Giarles  H.  Atherton, 
Secretary. 
IFR  Doc.  99-743  Filed  1-12-99;  8:45  ami 

BILUNG  CODE  6330-01 -M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Fiji 

January  7,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  dircjtive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 
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EFFECTIVE  DAT::  January  13.  1999. 

FOfl  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Interriational  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reporta  posted  on  the  bulletin 
boards  of  ead^  Customs  port,  call  (202) 
927-5850.  or  iefer  to  the  U.S.  Customs 
website  at  htt]  dl 
www.customs.ustreas.gov.  For 
information  oi  \  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 


Authority: 

Act  of  1956.  as 
Executive  Ordei 
amended. 


SUPPLEMENTAf^Y  INFORMATION: 

tion  204  of  the  Agricultural 
I  imended  (7  U.S.C.  1854); 
11651  of  March  3. 1972.  as 


The  1999  Hi  nit  for  Categories  338/ 
339/638/639  is  being  reduced  for 
carryforward  iipplied  to  the  1998  hmit. 
The  1999  sublimit  for  Categories  338-S/ 
339-S/638-S^39-S  remains 
unchanged. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  aviilable  in  the 
CORRELATIC  N:  Textile  and  Apparel 
Categories  wrilh  the  Harmonized  Tariff 
Schedule  of  tie  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17.  1997). 
Information  r^arding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date.  Also  see 
63  FR  54451.  |)ubUshed  on  October  9. 
1998. 

Troy  H.  Cribb, 
Chairman.  Conknittee  for  the  Implementation 
of  Textile  Agree  ments. 

Committee  for  I  be  Implementation  of  Textile 
Agreements 

January  7, 1999 
Commissioner  ( if  Customs, 
Department  of\he  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  dojs  not  cancel,  the  directive 
issued  to  you  on  October  2, 1998,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  text:  le  products,  produced  or 
manufactured  i  i  Fiji  and  exported  during  the 
twelve-month  period  beginning  on  January  1, 
1999  and  extending  through  December  31, 
1999. 

Effective  on  Jinuary  13, 1999.  you  are 
directed  to  decrease  the  limit  for  Categories 
338/339/638/639,  as  provided  for  under  the 
Uruguay  Rounc  Agreement  on  Textiles  and 
Clothing: 


Category 

Adjusted  twelve-month 
limit 

338/339/638/639 

1.374,158  dozen  of 
which  not  more  than 
1,104,203  dozen 
shall  be  in  Cat- 
egories 338-S/339- 
S/638-S/639-S'. 

'Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105.10.0030. 
6105.90.8010,  6109.10.0027.  6110.20.1025, 
6110.20.2040,  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numbers  6104.22.0060, 
6104.29.2049.  6106.10.0010.  6106.10.0030. 
6106.90.2510.  6106.90.3010,  6109.10.0070. 
6110.20.1030,  6110.20.2045.  6110.20.2075. 
6110.90.9070,  6112.11.0040.  6114.20.0010 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109.90.1009, 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  ail  HTS  numbers  except 
6109.90.1050.  6109.90.1060,  6109.90.1065 
and  6109.90.1070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-737  Filed  1-12-99;  8:45  am) 
BILUNG  C00€  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Malaysia 

January  7,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  January  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 


Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  1999  limits  for  Categories  338/ 
339  and  638/639  are  being  reduced  for 
carryforward  applied  to  the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997). 
Information  regarding  the  1999 
CORRELATION  v«ll  be  published  in  the 
Federal  Register  at  a  later  date.  Also  see 
63  FR  59945,  pubUshed  on  November  6, 
1998. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  7, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  period 
l>eginning  on  January  1, 1999  and  extending 
through  December  31,  1999. 

Effective  on  January  13, 1999,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit 

338/339 

638/639 

1,235,883  dozen. 
512,960  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  99-736  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  3510-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday,  January  19, 


1999,  2:00  p.m. 
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LOCATION:  Room  410  B/C,  East  West 
Towers.  4330  East  West  Highway. 
Bethesda.  Maryland. 
STATUS:  Closed  to  the  PubUc. 
MATTER  TO  BE  CONSIDERED: 
COMPLIANCE  STATUS  REPORT 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 


Dated:  January  7, 1999. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  99-859  Filed  1-11-99;  2:41  pm] 
BILUNG  CODE  835^-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  A-76  Initiatives  Cost 
Comparisons  and  Direct  Conversions 
(As  of  October  1998) 

Air  Force  is  in  the  process  of 
conducting  the  following  A-76 


initiatives.  Cost  comparisons  are  public- 
private  competitions.  Direct  conversions 
are  functions  that  may  result  in  a 
conversion  to  contract  without  public 
competition.  These  initiatives  were 
announced  and  in-progress  as  of 
October  1998,  include  the  installation 
and  state  where  the  cost  comparison  or 
direct  conversion  is  being  performed, 
the  total  authorizations  under  study, 
public  announcement  date  and  actual  or 
anticipated  solicitation  date.  The 
following  initiatives  are  in  various 
stages  of  completion. 


Installation 


State 


Function(s) 


Total  au- 

ttioriza- 

tions 


Public  an- 
nouncement 
date 


Solicitation 

issued  or 

scheduled 

date 


Cost  Comparisons 


MULTIPLE  INSTLNS  

PETERSON  

CO 

PATRICK  

FL 

F  E  WARREN 

WY 

MALMSTROM  

MT 

VANDENBERG  AFB  ..... 

CA 

MULTIPLE  INSTLNS  

MULTIPLE  INSTLNS  

LACKLAND 

TX 

KEESLER  

MS 

MULTIPLE  INSTLNS  

BUCKLEY  

CO 

F  E  WARREN 

WY 

PATRICK  

FL 

PETERSON  

CO 

FALCON  

CO 

VANDENBERG  

CA 

MULTIPLE  INSTLNS  

RAMSTEIN  

GERMY 

SEMBACH  

GERMY 

SPANGDAHLEM  

GERMY 

MILDENHALL  

UK 

EIELSON  

AK 

ELMENDORF  

AK 

ELMENDORF  

AK 

MAXWELL  

AL 

LOS  ANGELES 

CA 

LOS  ANGELES 

CA 

LOS  ANGELES 

CA 

MARCH  

CA 

TRAVIS  

CA 

VANDENBERG  AFB 

CA 

BUCKLEY  

CO 

BUCKLEY  

CO 
CO 
CO 

CHEYENNE  MTN  

USAF  ACADEMY  

USAF  ACADEMY  

CO 

USAF  ACADEMY  

CO 

EGLIN  

FL 
FL 

HOMESTEAD  

HURLBURT  COM  FL  

FL 

HURLBURT  COM  FL  

FL 

HURLBURT  COM  FL  

FL 

MACDILL  

FL 

PATRICK  

FL 

DOBBINS 

GA 

ROBINS  

GA 

RAMSTEIN  

GERMY 

ANDERSEN  

GUAM 

GENERAL  LIBRARY 


PRECISION  MEASUREMENT  EQUIPMENT  LABORA- 
TORY (PMEL). 

TECHNICAL  TRAINING-ELECTRONIC  PRINCIPLES 
TRAINING. 


EDUCATIONn"RAINING  AND  PERSONNEL 


24 


1516 
157 

94 


29-JUI-97 


ADMINISTRATIVE  SWITCHBOARD 


HOUSING  MANAGEMENT  

ADMINISTRATIVE  TELEPHONE  SWITCHBOARD 

HOUSING  MANAGEMENT  

MULTIPLE  SUPPORT  FUNCTIONS 

COMMUNICATIONS     OPERATIONS     AND     MAINTE 
NANCE  FUNCTIONS. 

HOUSING  MANAGEMENT  

SERVICES  ACTIVITIES  

BASE  OPERATING  SUPPORT  

VEHICLE  OPERATIONS  AND  MAINTENANCE 

TRAINER  FABRICATION 

CIVIL  ENGINEERING  

AIRFIELD  MANAGEMENT 

CIVIL  ENGINEERING  AND  COMMUNICATIONS 

BASE  OPERATING  SUPPORT  

FOOD  SERVICES  

SERVICES  ACTIVITIES 

CIVIL  ENGINEERING   

BASE  OPERATING  SUPPORT  

BASE  SUPPLY  

COMMUNICATION  FUNCTIONS 

UTILITIES  PLANT  

CIVIL  ENGINEERING  

SUPPLY  AND  TRANSPORTATION 

BASE  OPERATING  SUPPpRT  , 

EDUCATION  SERVICES  

MILITARY  FAMILY  HOUSING  MAINTENANCE  

SUPPLY  AND  TRANSPORTATION 


94 


16 
16 
22 
821 
85 

10 

8 

219 

135 

12 

55 

34 

540 

112 

299 

90 

96 

131 

38 

45 

13 

310 

43 

113 

29 

142 

384 


24-Sep-98  .. 
03-Dec-96  .. 


25-Mar-98  ... 


20-Jul-98. 


19-Jur>-97  .. 


17-NOV-97 
28-Jul-97  . 
19-Sep-96 
28-Apr-98 
01-Juk97  . 

01^ul-97  ., 
OI-Jul-97  .. 
06-Jan-98  . 
15-^Ju^-98.  . 
24-N0V-97 
24-N0V-97 
22-Mar-95  . 
08-May-98 
08-May-98 
08-May-98 
08-May-98 
03-Dec-96 
06-NJar>-98  . 
15-Jul-98  .. 
31-JUI-98.  . 
23-Sep-97 
06-NOV-97 
14-May-98 
06->Jan-98  . 
28-Feb-97  . 
19->Jun-97  ., 
25-Jun-98  .. 


22-Mar-99. 


12-Sep-97. 


1 5-Jan-99. 


10-Dec-98. 


01-Dec-98. 
IO-Nov-98. 
19-May-98 
04-vJaf>-99. 
16-N0V-98. 

24-AU9-98. 

29-Jan-99. 

11-Apr-99. 

01-Sep-99. 

01^an-99. 

01-Jan-99. 

18-Mar-99. 

02-Apr-99. 

2l-May-99. 

13-Apr-99. 

24-Sep-99. 

21^ul-98. 

11-May-99. 

01-Jan-OO. 

24-Sep-99. 

20-NOV-98. 

26-Jan-99. 

30-Dec-98. 

09-Feb-98. 

03-Mar-98. 

06-NOV-98. 

01->Jan-99. 


2198 


Install  ition 


SCOTT 


SCOTT  

SCOTT  

GRISSOM  ...  , 
NEW  ORLEAN  > 
HANSCOM  AFI I 
HANSCOM  AF| 
WESTOVER 
ANDREWS  ., 
ANDREWS  . 
MINN/ST  PAUll 
KEESLER  ... 
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MALMSTROM 
MALMSTROM 
MALMSTROM 

OFFUTT  

OFFUTT  

NEW  BOSTON! 
CANNON  ... 
HOLLOMAN  Af  B 
KIRTLAND  . 
NIAGRA  FALLS  lAP 
WRIGHT  PATTERSON  . 
WRIGHT  PATTERSON  . 
WRIGHT  PATTtRSON  . 
WRIGHT  PATTJERSON  . 
WRIGHT  PATTERSON  . 
YOUNGSTOWH  MUNI  .. 

TINKER  .;. 

GREATER  PITTSBURG 

WILLOW  GROVE  

CHARLESTON 

SHAW  

CARSWELL 
RANDOLPH 
HILL  AFB  .... 
LANGLEY  ... 
LANGLEY  ... 
MCCHORD  . 
MCCHORD  . 
GENERAL  MITtHELL 
F  E  WARREN 


State 


IL 

IL 

IL 

IN 

LA 

MA 

MA 

MA 

MD 

MD 

MN 

MS 

MT 

MT 

MT 

NE 

NE 

NH 

NM 

NM 

NM 

NY 

OH 

OH 

OH 

OH 

OH 

OH 

OK 

PA 

PA 

SC 

SC 

TX 

TX 

UT 

VA 

VA 

WA 

WA 

Wl 

WY 


Function(s) 


COMMUNICATIONS     OPERATIONS     AND     MAINTE 

NANCE  FUNCTIONS. 
BASE  SUPPLY 

MEDICAL  FACILITY  MAiNfiNANCE 

BASE  OPERATING  SUPPORT  

BASE  OPERATING  SUPPORT  

COMMUNICATION  FUNCTIONS 

DATA  PROCESSING  

BASE  OPERATING  SUPPORT  „ 

AIRCRAFT  MAINTENANCE  AND  SUPPLY  

MEDICAL  FACILITY  MAINTENANCE  

BASE  OPERATING  SUPPORT  

TECHNICAL  TRAINING  CENTER  EQUIPMENT  MAINTE 

NANCE. 

FURNISHINGS  MANAGEMENT  

BASE  COMMUNICATIONS  

HEATING  SYSTEMS  

BASE  OPERATING  SUPPORT  

DATA  AUTOMATION  

BASE  OPERATING  SUPPORT  

MILITARY  FAMILY  HOUSING  MAINTENANCE  

MILITARY  FAMILY  HOUSING  MAINTENANCE 

BASE  COMMUNICATIONS  

BASE  OPERATING  SUPPORT  

CIVIL  ENGINEERING  

LABORATORY  SUPPORT  SERVICES  

CIVIL  ENGINEERING   

COMMUNICATION  FUNCTIONS 

ACADEMIC  AND  PLATFORM  INSTRUCTIONS  

BASE  OPERATING  SUPPORT  

CIVIL  ENGINEERING  

BASE  OPERATING  SUPPORT  „ 

BASE  OPERATING  SUPPORT  

MILITARY  FAMILY  HOUSING  MAINTENANCE  

MILITARY  FAMILY  HOUSING  MAINTENANCE  

BASE  OPERATING  SUPPORT  

INFORMATION  MANAGEMENT 

BASE  OPERATING  SUPPORT  

ADMINISTRATIVE  TELEPHONE  SWITCHBOARD 

MILITARY  FAMILY  HOUSING  MAINTENANCE  

MILITARY  FAMILY  HOUSING  MAINTENANCE  , 

HEATING  SYSTEMS  

BASE  OPERATING  SUPPORT  „ 

BASE  COMMUNICATIONS  

Direct  Conversions 

TRANSIENT  AIRCRAFT  MAINTENANCE  

TRANSIENT  AIRCRAFT  MAINTENANCE  

EDUCATION  SERVICES  

RAILROAD  TRANSPORTATION  SERVICES 

PROTECTIVE  COATING  

GENERAL  LIBRARY 

CIVIL  ENGINEERING   

PACKING  AND  CRATING  

FACILITIES  SERVICES  MAINTENANCE  

HEATING  SYSTEMS  

PACKING  AND  CRATING  

ENGINEERING  DATA  CENTER  

AIRFIELD  OPERATIONS  AND  WEATHER 

ADMINISTRATIVE  SWITCHBOARD 

TRANSIENT  AIRCRAFT  MAINTENANCE  

RANGE  MAINTENANCE  

BASE  WEATHER  OBSERVING  

FURNISHINGS  MANAGEMENT  

GROUNDS  MAINTENANCE 

WAR  RESERVE  MATERIEL  MAINTENANCE  (WRM)  .... 

ADMINISTRATIVE  SWITCHBOARD 

HOSPITAL  SERVICES 

GENERAL  LIBRARY 

SOFTWARE  PROGRAMMING  

SOFTWARE  PROGRAMMING  


Total  au- 
thoriza- 
tions 


178 

102 
8 

155 
59 
93 
18 

182 

831 
11 
87 

253 

10 

153 

26 

1609 

357 

48 

21 

66 

228 

21 

104 

129 

698 

319 

115 

86 

567 

91 

67 

14 

33 

80 

26 

731 

18 

16 

15 

11 

81 

126 


Public  an- 
nouncement 
date 


Solicitation 

issued  or 

scheduled 

date 


19-Mar-98  ., 

03-NJun-97  . 
09-Uan-98  . 
06-Jan-98  . 
13-Jun-96  .. 
28-Fet>-97  . 
28-Fet)-97  . 
06-Jan-98  . 
25-Jul-97  .. 
09-Oct-97  . 
06-^an-98  . 
13-Jun-96  . 

24-N0V-97 

06-Oct-97  . 

24-NOV-97 

30-Sep-98 

24-Sep-97 

03-Dec-97 

16-Apf-96  . 

12-May-97 

06-NOV-97 

06-NJan-98. 

21-Aug-98 

21-Aug-^8 

15-AU9-97 

21-Aug-98 

15-Aug-97 

13-Jun-96  . 

15-Apr-97  . 

13-Jun-96  . 

13-NJun-96  . 

23-Sep-97 

09-Jul-97  .. 

13-Jun-96  . 

12-May-98 

30-Sep-98 

05-Feb-98  . 

24-NOV-97 

23-Sep-97 

23-Sep-97 

13-Jun-96  . 

30-Oct-97  . 


16-AU9-99. 

28-Aug-98. 

05-Aug-98. 

08-%Jan-99. 

10-Aug-99. 

01-Jul-98. 

01-May-98. 

05-May-98. 

21-Dec-98. 

02^an-99. 

11-Aug-98. 

02-Sep-97 

01-Jan-99. 

01-Jan-99. 

01-Jan-99. 

TBD. 

27-May-98. 

16-Dec-98. 

29-Sef>-97 

01-Dec-98. 

09-NOV-98. 

16-Mar-98. 

21-May-99. 

21-May-99. 

25-Sep-98. 

21-May-99. 

08-Sep-98. 

11-Oct-98. 

26-Mar-98. 

09-Fet)-99. 

ll-Nov-98. 

24-NOV-98. 

20-AU9-98. 

06-Fet>-99. 

15-0an-99. 

20-Sep-^O. 

01-Oct-98. 

01-NOV-98. 

23-Oct-98. 

23-NOV-98. 

2&-Apr-98. 

01-Jan-99. 


MULTIPLE  INSfTLNS 
ELMENDORF 

MAXWELL  

DAVIS  MONTHAN 
DAVIS  MONTHAN 
DAVIS  MONTHAN 
DAVIS  MONTHAN 
LOS  ANGELEi 

TRAVIS  

TRAVIS  

PETERSON  . 
SCHRIEVER 
USAF  ACADEMY 
USAF  ACADEMY 

PATRICK  

PATRICK  

PATRICK  

SCOTT  

SCOTT 

AVIANO  

BARKSDALE 
BARKSDALE 
BARKSDALE 
ANDREWS  ... 
ANDREWS  ... 


?? 

AK 

AL 

A2 

A2 

AZ 

AZ 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

FL 

FL 

FL 

IL 

IL 

ITALY 

LA 

LA 

LA 

MD 

MD 


70 

12 

35 

2 

9 

6 

5 

4 

2 

5 

9 

6 

11 

7 

11 

63 

5 

3 

1 

30 

10 

3 

6 

10 

12 


27-Aug-98 
IO-Nov-97 
31^ul-98  .. 
11-Aug-98 
24-Jun-98  . 
24-gar>-97  . 
24-Jan-97  . 
01^ul-97  .. 
20-Apr-98  . 
20-Apf-98  . 
10-Sep-97 
17-NOV-97 
17-Apr-98  . 
30-^Jul-98  .. 
10-Sep-97 
19-May-98 
17-Mar-98  . 
08-JUI-98  .. 
17-Mar-97  . 
16-Aug-96 
04-Aug-98 
01-Dec-97 
11-Jun-97  . 
18-%Jun-97  . 
18-^un-97  . 


01-May-99. 

15-NOV-98. 

01^ul-99. 

11-Oct-99. 

11-Oct-99. 

13-NOV-98. 

06->Jul-98. 

11-Jan-99. 

16-Dec-98. 

04-%Jan-99. 

08-Oct-98. 

05-Jan-99. 

03-Feb-99. 

30-Jul-98. 

05-NJan-99. 

01-Feb-99. 

OI-Nov-98. 

18-Feb-99. 

01-Oct-98. 

N/A 

01-Aug-99. 

20-Fet>-98. 

OI-Nov-98. 

06-NOV-98. 

06-NOV-98. 
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Installation 


State 


SELFRIDGE 

SELFRIDGE 

SELFRIDGE 

SELFRIDGE , 

WHITEMAN  

POPE  

SEYMOUR  JOHNSON 

GRAND  FORKS  

GRAND  FORKS  

OFFUTT  

OFFUTT  

MCGUIRE  

KIRTLAND  

NELLIS 

ALIUS  

CHARLESTON   

CHARLESTON  

NORTH  FIELD 

SHAW  

ELLSWORTH 

ELLSWORTH 

INCIRLIK  

INCIRLIK  

DYESS  

RANDOLPH  

RANDOLPH  

LANGLEY  , 

MCCHORD  

MCCHORD  

F  E  WARREN  

F  E  WARREN  

F  E  WARREN  


Ml 

Ml 

Ml 

Ml 

MO 

NO 

NO 

NO 

NO 

NE 

NE 

NJ 

NM 

NV 

OK 

SO 

SO 

SO 

SC 

SD 

SD 

TURKY 

TURKY 

TX 

TX 

TX 

VA 

WA 

WA 

WY 

WY 

WY 


FiinctJon(s) 


BASE  OPERATIONS  

COMMUNICATION  FUNCTIONS 

FUELS  MANAGEMENT  

TRANSIENT  AIRCRAFT  MAINTENANCE  ...Z  " 

HOSPITAL  SERVICES 

GENERAL  LIBRARY  

TRANSIENT  AIRCRAFT  MAINTENANCE   . 

SNOW  REMOVAL 

MILITARY  FAMILY  HOUSING  MAiNfENANCE","!! 

DATA  AUTOMATION  

PROTECTIVE  COATING  

GENERAL  LIBRARY  

DORMITORY  MANAGEMENT 

GENERAL  LIBRARY  

MEDICAL  STENOGRAPHY  

HEATING  SYSTEMS  

GENERAL  LIBRARY  

GROUNDS  MAINTENANCE  

LIBRARY  „ 

GENERAL  LIBRARY  """ 

ADMINISTRATIVE  TELEPHONE  SWITCHBOARD 

COMMUNICATION  FUNCTIONS 

BASE  OPERATING  SUPPORT  .... 

HOSPITAL  SERVICES " 

FLYING  TRAINING  

FLYING  TRAINING   

HOSPITAL  SERVICES 

GROUNDS  MAINTENANCE  ^ 

GENERAL  LIBRARY  " 

BASE  COMMUNICATIONS  

HOUSING  MANAGEMENT  

FOOD  SERVICES  


Total  au- 
thoriza- 
tions 


6 
3 
8 
8 
2 
5 
8 
6 
9 

67 
8 
6 
6 
9 
2 
9 
5 
1 
7 
7 

10 

56 

220 

3 

26 

45 
6 
9 
6 

22 
8 

17 


Put>llc  an- 
nouncement 
date 


04-0un-98  ... 
17-Aug-98  .. 
01-Jun-98  ... 
04-^un-98  ... 
17-Apr-98  ... 
15-Sep-98  .. 
12-NOV-97  ,. 
31-Jul-98  . ... 
06-Jul-98  .... 
27-Aug-98. 
11-Jun-97  ... 
17-Mar-97  ... 
28-Fet)-97  ... 
1&-%Jut-98  .... 
17-NOV-97  .. 
14-Mar-97  ... 
11-Mar-97  ... 
14-Mar-97  ... 
27-Aug-98  .. 
16-Jul-98  .... 
10-Jul-98  .... 
08-Sep-97  .. 
08-Sep-97  .. 
26-0un-98  ... 
01-Jun-98  ... 
20-Oan-98  ... 
01-Dec-97  .. 
17-Mar-97  ... 
17-Mar-97  ... 
30-Oct-97  ... 
24-NOV-97  .. 
29-vJul-97  .... 


Solicitation 

issued  or 

scheduled 

date 


07^an-99. 

01-Apf-99. 

07-Jan-99. 

07^an-99. 

01-Oct-98. 

11-Dec-98. 

25-N0V-98. 

05-Oct-98. 

05-Oct-98. 

7-May-99. 

01-May-98. 

20-Aug-98. 

26-Mar-98. 

01-Jan-99. 

OI-Jul-98. 

11-Aug-98. 

28-Aug-97 

03-War-98. 

01-Jul-99. 

01^ul-99. 

01^u»-99. 

25-Jun-98. 

21^ul-97 

15-Oct-98. 

14-May-99. 

03-AU9-98. 

OI-Jun-98. 

28-Apf-98. 

1&-NOV-98. 

01-Oan-99. 

01^an-99. 

01-Dec-98. 


Carolyn  A.  Lunsford. 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  9»-714  Filed  1-12-99;  8:45  am] 
BILUNQ  CODE  SOOfr-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  20, 1999.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  15, 1999. 


ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  N.W.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.  ,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat_Sherrill@ed.gov, 
or  should  be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 


public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information      '^ 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 


2200 


the 
ioii 


Patrick  J.  Sherrill  at  the 
led  above. 

of  Education  is 
tsrested  in  public  comment 
following  issues:  (1)  is 
necessary  to  the  proper 
Department;  (2)  will 
be  processed  and  used 
(3)  is  the  estimate 
acdurate;  (4)  how  might  the 
enhance  the  quality,  utility, 
fithe  information  to  be 

(5)  how  might  the 
ninimize  the  burden  of  this 
respondents,  including 
of  information 


tie 


mmner. 


available  frori 
address  speci 

The  Departfnent 
especially  in 
addressing 
this  collect! 
functions  of 
this  information 
in  a  timely 
of  burden 
Department 
and  clarity  o 
collected,  an( 
Department 
collection  on 
through  the 
technology. 

Dated:  Januaiy  7. 1999 

Kent  H.  Hanna  man 

Leader.  Inform  it  ion 
Office  of  the  a 


use  I 
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Office  of  Vocvtional  and  Adult 
Education 

Type  of  Re  new:  Reinstatement. 

Title:  Adul :  Education  and  Family 
Literacy  Act  >tate  Flan  (P.L.  105-220). 

Abstract:  Ihe  Adult  Education  and 
Family  Liters  cy  State  Plan  submission 
describes  information  requirements  for 
an  application  for  Federal  education 
assistance. 

Additional  Information:  The  Adult 
Education  and  Family  Literacy  Act  was 
enacted  into  aw  on  August  7.  1998  and 
reauthorizati  on  of  another  component  of 
this  system.  ]  lostsecondary  vocational 
education  was  enacted 


help  meet  statutory 


and  technica 

October  31, 1 998.  This  emergency 

clearance  wi 

deadlines. 

Frequency  Annually. 

Affected  P  iblic:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  wd  Recordkeeping  Hour 
Burden: 

Responsjs:  59 
Burden  :  lours:  7.375 

Office  of  Voc  ational  and  Adult 
Education 

Type  of  Review:  Revision. 

Title:  Carl  D.  Perkins  Vocational  and 
Technical  Ec  ucation  Act  (P.L.  105- 
332)— State  I  'lans. 

Abstract:  I  .L.  105-332  requires  State 
Boards  for  V  x:ational  Education  to 
submit  a  S-yisar  State  plan,  with  annual 
revisions  as  he  Board  deems  necessary, 
in  order  to  r«  ceive  Federal  funds. 
Program  staf  review  the  plans  for 
compliance  i  ind  quality. 

Aaditiona  Information:  The  Carl  D. 
Perkins  Voci  tional  and  Technical 
Education  Act  of  1998  was  enacted  on 
October  31,  1998.  The  changes  made  by 
the  legislatic  n  take  effect  in  Fiscal  Year 
1999.  This  energency  clearance  wrill 
help  meet  stitutory  deadlines. 


Frequency:  Annually. 
Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56 
Burden  Hours:  28,560 

(FR  Doc.  99-716  Filed  1-12-99;  8:45  am) 

BJLUNG  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

action:  Notice  of  upcoming  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public. 
DATES  AND  TIMES:  Tuesday,  January  26, 
1999,  beginning  at  8:30  a.m.  and  ending 
at  approximately  5:30  p.m.;  and 
Wednesday,  January  27, 1999,  beginning 
at  8:30  a.m.  and  ending  at 
approximately  2:00  p.m. 
ADDRESSES:  Sheraton  City  Centre  Hotel, 
the  New  Hampshire  III  Room.  1143  New 
Hampshire  Avenue,  NW,  Washington, 
DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance,  Portals  Building, 
1280  Maryland  Avenue,  SW,  Suite  601, 
Washington,  DC  20202-7582,  (202)  708- 
7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  serves  as  an 
independent  source  of  advice  and 
counsel  to  the  Congress  and  the 
Secretary  of  Education  on  student 
financial  aid  policy.  Since  its  inception, 
the  Committee  has  been  charged  with 
providing  technical  expertise  with 
regard  to  systems  of  need  analysis  and 
application  forms,  making 
recommendations  that  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students;  conducting  a  study  of 
institutional  lending  in  the  Stafford 


Student  Loan  Program;  assisting  with 
activities  related  to  the  1992 
reauthorization  of  the  Higher  Education 
Act  of  1965;  conducting  a  third-year 
evaluation  of  the  Ford  Federal  Direct 
Loan  Program  (FDLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP)  under  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993;  and 
assisting  Congress  with  the  1998 
reauthorization  of  the  Higher  Education 
Act. 

The  congressional  mandate  requires 
the  Advisory  Committee  to  conduct 
objective,  nonpartisan,  and  independent 
analyses  on  important  aspects  of  the 
student  assistance  programs  under  Title 
IV  of  the  Higher  Education  Act.  The 
Committee  traditionally  approaches  its 
work  from  a  set  of  fundamental  goals; 
promoting  program  integrity, 
eliminating  or  avoiding  program 
complexity,  integrating  delivery  across 
the  Title  IV  programs,  and  minimizing 
burden  on  students  and  institutions. 

Reauthorization  of  the  Higher 
Education  Act  has  provided  the 
Advisory  Committee  with  a  significantly 
expanded  agenda  in  six  major  areas, 
such  as.  Performance-based 
Organization  (PBO);  Modernization; 
Technology;  Simplification  of  Law  and 
Regulation;  Distance  Education;  and 
Early  Information  and  Needs 
Assessment.  In  each  of  these  areas. 
Congress  has  asked  the  Committee  to: 
monitor  progress  toward  implementing 
the  Amendments  of  1998;  conduct 
independent,  objective  assessments;  and 
make  recommendations  for 
improvement  to  the  Congress  and  the 
Secretary.  Each  of  these  responsibilities 
flows  logically  from  and  effectively 
implements  one  or  more  of  the 
Committee's  original  statutory  functions 
and  purposes. 

The  proposed  agenda  includes:  (a) 
Discussion  sessions  on  implementing 
the  provisions  of  the  Higher  Education 
Amendments  of  1998  and  their  impact 
on  all  Title  IV  programs;  and  (b) 
discussion  sessions  regarding 
implementation  of  the  Distance 
Education  Demonstration  Program  and 
the  Performance-based  Organization 
including  Systems  Modernization  and 
Technology.  In  addition,  the  Committee 
will  discuss  its  plans  for  the  remainder 
of  fiscal  year  1999  and  address  other 
Committee  business.  Space  is  limited 
and  you  are  encouraged  to  register  early 
if  you  plan  to  attend.  You  may  register 
through  Internet  at 
ADV_COMSFA@ED.gov  or 

Tracy _Deanna Iones@ED.gov.  Please 

include  your  name,  title,  affiliation, 
complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
and  fax  numbers.  If  you  are  unable  to 
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register  through  Internet,  you  may  mail 
or  fax  your  registration  information  to 
the  Advisory  Committee  staff  office  at 
(202)  401-3467.  Also,  you  may  contact 
the  Advisory  Committee  staff  at  (202) 
708-7439.  The  registration  deadline  is 
Wednesday.  January  20, 1999. 

The  Advisory  Committee  will  meet  in 
Washington.  DC  on  January  26.  1999. 
from  8:30  a.m.  until  approximately  5:30 
p.m..  and  on  January  27,  from  8:30  a.m. 
until  approximately  2:00  p.m. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Portals  Building,  1280 
Maryland  Avenue,  SW,  Suite  601, 
Washington,  DC  from  the  hours  of  9:00 
a.m.  to  5:30  p.m.,  weekdays,  except 
Federal  holidays. 

Due  to  administrative  delays  caused 
by  the  holiday,  this  notice  is  published 
less  than  15  days  prior  to  the  meeting. 

Dated:  January  7, 1999. 
Barbara  L.  McFall, 

Associate  Staff  Director,  Advisory  Committee 

on  Student  Financial  Assistance. 

[PR  Doc.  99-726  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Draft  Environmental  Impact  Statement 
(EIS)  for  Savannah  River  Site  (SRS) 
Spent  Nuclear  Fuel  (SNF)  Management, 
Savannah  River  Site,  South  Carolina 

agency:  Department  of  Energy. 

ACTION:  Notice  of  availability  and  public 
meetings. 

SUMMARY:  The  Department  of  Energy 
announces  the  availability  of  the 
Savannah  River  Site  Spent  Nuclear  Fuel 
Management  Draft  Environmental 
Impact  Statement  (DOE/EIS-0279D). 
This  draft  EIS  evaluates  the  potential 
impacts  of  reasonable  alternatives  for 
the  safe  and  efficient  management  of 
spent  nuclear  fuel  and  targets  stored  and 
scheduled  to  be  received  at  the 
Savannah  River  Site  (SRS),  including 
placing  these  materials  in  a  form 
suitable  for  disposition. 
DATES:  The  public  comment  period 
began  on  December  24, 1998  and 
extends  through  February  8, 1999.  DOE 
will  consider  comments  postmarked  or 
submitted  after  February  8, 1999  to  the 
extent  practicable.  Oral  and  written 
comments  will  be  accepted  at  public 
meetings  on  the  dates  and  at  the 
locations  given  below.  The  Department 
will  hold  two  public  meetings,  with  two 
sessions  each,  to  discuss  the  Draft  EIS 
and  receive  comments: 


1.  Thursday.  January  28.  1999.  at  the 
Holiday  Inn  Coliseum.  630  Assembly 
Street.  Columbia.  SC.  (803)  799-7800. 
The  first  session  begins  at  1:00  p.m.  and 
the  second  begins  at  6:00  p.m. 

2.  Tuesday.  February  2  at  the  North 
Augusta  Community  Center,  495 
Brookside  Drive.  North  Augusta.  SC. 
(803)  441-4290.  The  first  session  begins 
at  1:00  p.m.  and  the  second  begins  at 
6:00  p.m. 

ADDRESSES:  Written  comments,  requests 
for  further  information  on  the  draft  EIS 
or  public  meetings,  and  requests  for 
copies  of  the  document  should  be 
directed  to  Andrew  R.  Grainger.  NEPA 
Compliance  Officer,  Savannah  River 
Site,  Building  742-A,  Room  185,  Aiken, 
South  Carolina  29802;  orally  by  calling 
(800)  881-7292;  or  electronically  to 
nepa@srs.gov.  Addresses  of  locations 
where  the  Draft  EIS  is  available  for 
public  review  are  listed  in  this  notice 
under  "Availability  of  Copies  of  the 
Draft  EIS." 

General  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process  may  be  requested  from 
Ms.  Carol  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH^2), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585.  Ms.  Borgstrom 
may  be  contacted  by  telephone  at  (202) 
586—4600  or  by  leaving  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  U.S.  Atomic  Energy  Commission, 
a  DOE  predecessor  agency,  established 
the  SRS  in  the  early  1950s  for  the 
production  of  special  radioactive 
isotopes  to  support  national  programs. 
Historically,  the  primary  Site  mission 
was  the  production  of  strategic  isotopes 
(plutonium-239  and  tritium)  for  use  in 
the  development  and  production  of 
nuclear  weapons.  The  SRS  produced 
other  isotopes  (e.g.,  califomium-252, 
plutonium-238,  and  americium-241)  to 
support  research  in  nuclear  medicine, 
space  exploration,  and  commercial 
applications.  DOE  produced  these 
isotopes  in  the  five  SRS  production 
reactors. 

The  material  used  to  produce  isotopes 
consisted  of  nuclear  fuel  and  targets. 
The  nuclear  fuel  was  enriched  uranium 
that  was  alloyed  with  aluminum  and 
then  clad  in  aluminum.  The  targets  were 
either  oxides  or  metallic  forms  of 
various  isotopes  such  as  neptunium-237 
or  uranium-238  that  were  clad  with 
aluminum.  Fuel  and  targets  were 
fabricated  at  the  SRS  and  placed  in  the 
reactors  and  then  the  reactors  operated 
to  create  the  neutrons  necessary  to 


transmute  the  target  material.  After 
irradiation,  the  fuel  and  targets 
(collectively  referred  to  as  spent  nuclear 
fuel)  were  removed  from  the  reactors 
and  placed  in  water-filled  basins  for 
shortMerm  storage,  about  12  to  18 
months,  before  they  were  chemically 
processed  in  the  SRS  separations 
facilities. 

SNF  was  chemically  dissolved  in  F  or 
H  Canyon  to  recover  the  uranium  or 
transuranic  isotopes  for  future  use 
("reprocessing").  The  remaining  residue 
from  the  fuel,  high-level  radioactive 
waste  consisting  primarily  of  fission 
products  and  cladding  in  liquid  form, 
was  transferred  to  large  steel  tanks  for 
storage.  The  high-level  waste  is  being 
vitrified  in  the  Defense  Waste 
Processing  Facility  at  the  SRS  to  prepare 
it  for  placement  in  a  geologic  repositbry. 

In  1992,  the  Secretary  of  Energy 
directed  that  reprocessing  operations  to 
produce  strategic  nuclear  materials  be 
phased  out  throughout  the  DOE 
complex.  However,  unprocessed  SNF 
and  targets  remained  in  storage.  SRS 
also  has  accepted  SNF  from  foreign  and 
domestic  research  reactors.  In  the  past, 
most  of  this  material  was  reprocessed. 
With  the  end  of  the  Site's  strategic 
nuclear  materials  production  mission. 
SNF  from  research  reactors  has  been 
accumulating  in  the  Receiving  Basin  for 
Offsite  Fuels  and  the  L-Reactor 
Disassembly  Basin. 


Stabilization 

DOE  has  taken  action  to  stabilize 
about  175  MTHM  of  the  195  MTHM  of 
aluminum-based  SNF  that  was  in 
storage  at  SRS  in  1995.  DOE  decided  to 
stabilize  this  material  following 
completion  of  the  Interim  Management 
of  Nuclear  Materials  Environmental 
Impact  Statement  (DOE/EIS-0220).  The 
primary  purpose  of  the  actions 
described  in  that  environmental  impact 
statement  (EIS)  was  to  correct  or 
eliminate  potential  health  and  safety 
vulnerabilities  related  to  some  of  the 
methods  used  to  store  nuclear  materials 
(including  SNF)  at  SRS.  In  that  EIS. 
DOE  identified  the  remaining  20  MTHM 
(out  of  195  MTHM)  of  aluminum-based 
SNF  at  SRS  as  "stable"  (i.e..  the  SNF 
likely  could  be  safely  stored  for  about  10 
more  years,  pending  decisions  on  final 
disposition).  Thus,  that  20  MTHM  of 
aluminum-based  SNF  is  included  in  this 
EIS. 

On  June  1.  1995.  DOE  decided  (60  FR 
28680)  under  the  Department  of  Energy 
Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  Environmental  Impact 
Statement  to  consolidate  existing  and 
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newly  genera  ted  SNF  at  three  existing 
Departmenta  sites  (including  SRS) 
based  on  the  Fuel  type,  pending  future 
decisions  on  ultimate  disposition.  DOE 
designated  th  e  SRS  as  the  site  that 
would  manaj  e  aluminum-based  SNF. 
As  a  result,  C  OE  will  transfer  20  MTHM 
of  non-alumi  lum-based  SNF  from  SRS 
to  Idaho  Nati  anal  Engineering  and 
Environment  il  Laboratory  (INEEL)  and 
will  transfer  iibout  5  MTHM  of 
aluminum-bjsed  SNF  at  INEEL  to  SRS. 
Additionally  SRS  could  receive  about  5 
MTHM  of  all  minum-based  SNF  from 
domestic  res(  larch  reactors. 

In  May  19«  6.  DOE  announced  a 
decision  (61  ^'R  25092)  under  the  Final 
Environmental  Impact  Statement  on  a 
Proposed  Nu:lear  Weapons 
Nonprolifera  ion  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  to  accent  about  18  MTHM  of 
aluminum-b<  sed  SNF  containing 
uranium  of  L  .S.  origin  from  foreign 
research  reac  tors  for  management  in  the 
United  States  at  the  SRS.  The  receipt  of 
foreign  reseai'ch  reactor  SNF  at  SRS  is 
now  underwi  ly  and  receipts  are 
scheduled  to  be  completed  by  2009.  The 
18  MTHM  of' foreign  research  reactor 
SNF  that  cou  Id  be  received  at  SRS  is 
included  in  t  le  scope  of  this  EIS. 
(Recent  decii  ions  by  some  foreign 
research  reac  tor  operators  have  reduced 
the  quantity  )f  SNF  expected  to  be 
shipped  to'S  IS  from  about  18  MTHM  to 
about  14  MT  iM;  however,  for  this  EIS 
the  18  MTHJl  projection  is  used 
because  forei  gn  research  reactor 
operators  stiU  have  the  option  to  ship  to 
the  United  S  ates.)  Table  S-1 
summarizes  he  amount  of  SNF  to  be 
managed  at  J  RS  that  is  considered  in 
this  EIS. 

Table  "  .—Quantity  of  SNF 
Discussed  in  This  EIS 


SNF   stored   at 


Aluminum-basfd 
SRS  

Domestic  and  DOE  aluminum- 
based  research  reactor  SNF  to 
be  received  iat  SRS 

Foreign  Reseprch  Reactor  alu- 
minum-baseO  SNF  to  be  re- 
ceived at  Srts  

Non-aluminun>based  SNF  at  SRS 
(to  be  shipped  to  INEEL)  


20  MTHM 

10  MTHM 

18  MTHM 
20  MTHM 


Purpose  and  Need  for  Action 

IX)E  anticipates  that  it  eventually  will 
place  most  of  its  aluminum-based  SNF 
inventory  in  a  geologic  repository  after 
treatment  or  repackaging.  DOE  currently 
is  conductin ;  analysis  leading  to  a 
decision  whi  (ther  to  recommend  the 
Yucca  Mountain  site  in  Nevada  as  the 
site  of  this  nation's  first  geologic 
repository.  Qven  if  the  Nuclear 


Regulatory  Commission  eventually  were 
to  license  such  a  site,  DOE  does  not 
expect  a  geologic  repository  to  be 
available  until  at  least  2010  and  it  is 
unclear  when  shipments  from  DOE  sites 
could  begin.  Regardless  of  when  a 
repository  is  available,  the  Department 
intends  to  develop  and  implement  a  safe 
and  efficient  SNF  management  strategy 
that  includes  preparing  for  ultimate 
disposition  the  aluminum-based  SNF 
stored  at  SRS  or  expected  to  be  shipped 
to  SRS.  DOE  is  committed  to  avoiding 
indefinite  storage  at  the  SRS  of  this 
nuclear  fuel  in  a  form  that  is  unsuitable 
for  final  disposition.  Therefore,  DOE 
needs  to  identify  management 
technologies  and  facilities  for  storing 
and  treating  this  SNF  in  preparation  for 
final  disposition. 

Scope 

In  this  EIS,  DOE  is  evaluating  the 
treatment  and  storage  of  about  48 
MTHM  of  aluminum-based  SNF 
pending  shipment  to  a  geologic 
repository,  including  impacts  from  the 
construction  and  operation  of  facilities 
(either  new  or  modified  existing 
facilities)  that  would  be  used  to  receive, 
store,  treat,  and  package  SNF  in 
preparation  for  ultimate  disposition. 

Onsite  transportation  impacts  are 
considered;  however,  no  impacts 
associated  with  transporting  SNF  to  SRS 
are  included,  because  these  impacts 
have  been  assessed  in  other  EISs. 

The  potential  impacts  of  transporting 
SNF  to  a  geologic  repository  are 
discussed  for  completeness  but  no 
decisions  related  to  transporting  SNF 
offsite  will  be  made  under  this  EIS. 
Transportation  of  SNF  to  a  federal 
repository  will  be  addressed  in  the  EIS 
for  a  Geologic  Repository  for  the 
Disposal  of  Spent  Nuclear  Fuel  and 
High-Level  Radioactive  Waste  at  Yucca 
Mountain,  Nye  County,  Nevada  (Notice 
of  Intent  published  in  60  FR  40164  on 
August  7, 1995).  The  Yucca  Mountain 
EIS  is  being  prepared  in  the  event  DOE 
decides  to  recommend  Yucca  Mountain 
as  the  site  of  the  Nation's  first  geologic 
repository  for  SNF  and  high-level 
radioactive  waste. 

DOE  also  evaluates  transferring  20 
MTHM  of  non-aluminum-clad  spent 
nuclear  fuel  currently  stored  in  the 
Receiving  Basin  for  Offsite  Fuel  at  SRS 
to  a  new  dry  storage  facility  at  SRS.  This 
transfer  would  occur  only  if  a  dry 
storage  facility  were  built  as  part  of  the 
implementation  of  a  treatment 
technology  to  prepare  aluminum-based 
spent  nuclear  fuel  for  disposition  and  if 
the  dry  storage  facility  became 
operational  before  the  non-aluminum- 
clad  fuel  was  transferred  to  the  INEEL. 
The  transfer  to  dry  storage  would  occur 


after  the  fuel  had  been  relocated  from 
the  Receiving  Basin  for  Offsite  Fuel  to 
the  L-Reactor  Disassembly  Basin  in 
support  of  activities  necessary  to  phase 
out  the  use  of  the  Receiving  Basin  for 
Offsite  Fuel  by  2006. 

This  EIS  does  not  evaluate  the 
impacts  of  managing  the  non- 
aluminum-clad  fuel  at  INEEL  or  of 
transporting  the  fuel  to  INEEL.  These 
impacts  were  considered  in  the  SNF 
programmatic  EIS  which  served  as  the 
basis  for  DOE's  decision  to  consolidate 
the  storage  of  non-aluminum-clad  spent 
nuclear  fuel  at  the  INEEL. 

Additionally,  in  this  EIS  DOE 
evaluates  alternative  storage 
arrangements  for  Mark-51  and  "other" 
targets  currently  located  in  the 
Receiving  Basin  for  Offsite  Fuel  at  the 
SRS.  In  addition  to  evaluating  the 
continued  use  of  wet  storage,  DOE 
considers  transferring  the  targets  to  dry 
storage  to  provide  flexibility  in  material 
management  operations.  The  targets 
contain  americium  and  curium  isotopes 
that  have  potential  programmatic  use. 

Decisions  To  Be  Based  on  This  EIS 

DOE  expects  to  make  the  following 
decisions  on  the  management  of  SNF 
and  preparation  of  SNF  for  ultimate 
disposition. 

•  Select  the  appropriate  treatment  or 
packaging  technology  to  prepare  for 
ultimate  disposal  of  the  aluminum- 
based  SNF  that  is  to  be  managed  at  SRS. 

•  Determine  whether  EKDE  should 
construct  new  facilities  or  use  existing 
facilities  to  store  and  treat  or  package 
aluminum-based  SNF  that  is  expected  to 
be  managed  at  SRS  in  preparation  for  its 
ultimate  disposition. 

•  Determine  whether  DOE  should 
repackage  and  dry-store  stainless-steel 
and  zirconium-clad  SNF  pending 
shipment  to  INEEL,  and  whether  DOE 
should  repackage  and  dry-store 
americium/curium  targets  pending 
decisions  on  programmatic  use. 
Repackaging  and  dry-storing  these  fuels 
would  further  DOE's  plan  to  phase  out 
the  use  of  the  Receiving  Basin  for  Offsite 
Fuel  at  the  SRS. 

Proposed  Action 

DOE's  proposed  action  is  to  safely 
manage  SNF  that  is  currently  located  or 
expected  to  be  received  at  SRS, 
including  treating  or  packaging 
aluminum-based  fuel  for  offsite 
shipment  and  placement  in  a  monitored 
geologic  repository,  and  packaging  non- 
aluminum-clad  fuel  and  programmatic 
material  for  dry  storage. 

In  the  Record  of  Decision  for  the 
Foreign  Research  Reactor  EIS  (61  FR 
25092— May  17, 1996).  DOE  stated  that 
it  would  embark  on  an  accelerated 
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program  at  SRS  to  identify,  develop,  and 
demonstrate  one  or  more  non- 
reprocessing,  cost  effective  treatment  or 
packaging  technologies  to  prepare 
aluminum-based  foreign  research 
reactor  spent  nuclear  fuel  for  ultimate 
disposition. 

Based  on  that  decision,  DOE's  strategy 
is  to  select  a  new  non-chemical 
processing  technology  or  a  new 
packaging  technology  that  would  put 
aluminum-based  foreign  research 
reactor  SNF  into  a  form  or  container 
suitable  for  direct  placement  in  a 
monitored  geologic  repository.  The  SNF 
would  be  treated  or  conditioned  to 
address  potential  repository  acceptance 
criteria  or  safety  concerns.  After 
implementing  the  new  non-chemical 
processing  treatment  or  packaging 
technology,  DOE  would  manage  the 
SNF  in  a  road-ready  condition  at  SRS  in 
dry  storage  pending  shipment  to  a 
geologic  repository. 

Because  of  the  similarity  of  the 
materials,  DOE  proposes  to  manage  the 
other  aluminum-alloy  SNF  that  is  the 
subject  of  this  EIS  (domestic  research 
reactor  and  DOE  reactor  fuels)  in  the 
same  manner  as  the  foreign  research 
reactor  fuels. 

DOE  has  included  chemical 
processing  as  a  management  alternative 
in  this  EIS.  However,  DOE's  strategy  and 
preference  is  to  use  non-chemical 
separations  processes  when  practical. 
DOE  proposes  to  use  chemical 
separation  processes  when  a  potential 
health  or  safety  vulnerability  exists  for 
aluminum-based  SNF  that  DOE 
considers  should  be  alleviated  before  a 
non-chemical  separations  process  is  in 
operation  in  about  2005.  Additionally, 
such  SNF  in  its  current  form  would 
likely  not  be  acceptable  in  a  geologic 
repository. 

Alternatives  Considered 

For  analysis  in  this  EIS,  DOE  has 
categorized  the  SNF  at  SRS  into  six 
groups  based  on  characteristics  such  as 
fuel  size,  physical  or  chemical 
properties,  and  radionuclide 
inventories.  To  manage  this  SNF  and 
prepare  it  for  disposition,  DOE 
identified  six  reasonable  new 
technologies  and  one  existing 
technology  (conventional  chemical 
processing)  for  analysis.  Because  of  the 
differences  in  the  characteristics  of  the 
SNF  and  the  capabilities  of  the 
technologies,  no  single  technology 
could  be  applied  to  all  the  SNF. 
Although  there  are  many  possible 
combinations  of  technologies  and  fuel 
groups,  DOE  evaluated  a  limited 
number  of  configurations  as 
alternatives.  The  alternatives  were 
chosen  to  illustrate  the  range  of  impacts 


that  could  occur  and  consist  of: 
Preferred  Alternative,  Minimum  Impact 
Alternative,  Direct  Disposal  Alternative, 
Maximum  Impact  Alternative,  and  the 
No  Action  Alternative. 

In  the  Preferred  Alternative,  DOE 
proposes  to  implement  several 
technologies  to  manage  the  SNF  at  SRS. 
These  include  Melt  and  Dilute, 
Conventional  Processing,  and 
Repackage  and  Prepare  to  Ship.  The 
Melt  and  Dilute  option  is  the  preferred 
method  for  treating  most  (about  97 
percent  by  volume  and  60  percent  by 
mass)  of  the  spent  nuclear  fuel. 
Conventional  processing  would  be  used 
for  the  remaining  3  percent  by  volume 
(40  percent  by  mass)  because  of  the 
potential  health  and  safety  vulnerability 
of  continuing  wet  storage  of  those  fuels 
while  awaiting  the  availability  of  Melt 
and  Dilute  technology  and  uncertainties 
associated  with  repository  acceptance. 
DOE  would  continue  to  wet  store  the 
Higher  Actinide  Targets  and  the  non- 
aluminum  clad  SNF.  If  this  material  has 
not  been  transferred  offsite  by  the  time 
a  dry  storage  facility  is  in  operation  at 
the  SRS,  DOE  could  repackage  this 
material  and  transfer  it  to  dry  storage. 

Availability  of  Copies  of  the  Draft  EIS 

Copies  of  the  Draft  EIS  are  being 
distributed  to  Federal,  State  and  local 
officials  and  agencies;  Tribes;  and 
organizations  and  individuals  that  have 
indicated  an  interest  in  SRS  or  the  Draft 
EIS.  In  addition,  the  Draft  EIS  is 
available  on  the  Internet  at  the  following 
address:  http://www.eh.doe.gov/nepa/ 
docs/docs.htm.  Addresses  of  DOE 
Public  Reading  Rooms  and  libraries  ■ 
where  the  Draft  EIS  will  be  available  for 
public  review  are  listed  below: 
Freedom  of  Information  Public 

Document  Room,  University  of  South 

Carolina  at  Aiken,  SC,  Gregg- 

Graniteville  Library,  471  University 

Parkway,  Aiken,  SC  29801 
Freedom  of  Information  Reading  Room, 

U.S.  Department  of  Energy,  Room  lE- 

190,  Forrestal  Building,  1000 

Independence  Avenue,  SW, 

Washington,  DC  20585 
Battelle-Pacific  Northwest  Laboratories, 

Technical  Library,  P.O.  Box  999, 

Richland,  WA  99352 
Pullen  Public  Library,  100  Decatur 

Street,  SE,  Atlanta,  GA  30303 
Reese  Library,  Augusta  College,  2500 

Walton  Way,  Augusta,  GA  30904 
Georgia  Institute  of  Technology,  Bobby 

Dodd  Way,  Atlanta,  GA  30332 
Chatham-Effingham-Liberty  Regional 

Library,  2002  Bull  Street,  Savannah, 

GA  31499-4301 
Los  Alamos  Technical  Association,  1200 

Trinity  Drive.  Los  Alamos,  NM  87544 


U.S.  Department  of  Energy,  FOIA 

Reading  Room,  4700  Morris  NE, 

Albuquerque,  NM  87111 
U.S.  Department  of  Energy, 

Albuquerque  Operations  Office, 

National  Atomic  Museum,  20358 

Wyoming  Boulevard  SE,  Kirtland  Air 

Force  Base,  P.O.  Box  5400, 

Albuquerque,  NM  87185 
The  Libraries,  Colorado  State 

University,  Fort  Collins,  CO  80523 
Erskine  College,  McCain  Library,  One 

Depot  Street,  Due  West,  SC  29639 
Parsons  Brinckeroff  Library,  1660 

Lincoln  Street,  Suite  2000,  Denver, 

CO  80264 
Public  Reading  Room.  Chicago 

Operations  Office,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
Argonne  National  Laboratory.  Technical 

Library,  P.O.  Box  2528,  Idaho  Falls,  ID 

83403 
Library  of  Congress.  CRS-STR-LM413, 

Washington.  DC  20540-7490 
South  Carolina  State  Library.  1500 

Senate  Street,  Columbia.  SC  29211 
County  Library,  404  King  Street, 

Charleston,  SC  29403 
Savannah  River  Site  Library,  Savannah 

River  Technology  Center,  773-A. 

Savannah  River  Site,  Aiken,  SC  29808 
Westinghouse  Savannah  River  Site 

Company  Library,  766-H.  Savannah 

River  Site,  Aiken,  SC  29808 
U.S.  Department  of  Energy,  Public 

Reading  Room,  Oak  Ridge  Operations 

Office,  55  Jefferson  Circle,  Room 

1123,  Oak  Ridge,  TN  37831 

Issued  in  Washington,  DC  on  January  7, 
1999. 

David  G.  Huizenga, 

Acting  Deputy  Assistant  Secretary  for  Nuclear 
Material  and  Facility  Stabilization.  Office  of 
Environmental  Management. 
IFR  Doc.  99-750  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  e4S(M»1-P 


DEPARTiyiENT  OF  ENERGY 

Opportunity  for  Leadership  Entity: 
Beijing  Energy-Efficiency  and 
Renewable  Energy  Demonstration 
Building 

agency:  Office  of  Policy  and 
International  Affairs,  Department  of 
Energy. 

ACTION:  Notice  of  extension  of  date  for 
responses. 

SUMMARY:  The  Department  published  a 
notice  of  opportunity  on  December  16, 
1998  (63FR69267),  to  identify  an  entity 
to  lead  future  activities  for  the  Beijing 
Energy-Efficiency  and  Renewable 
Energy  Demonstration  Building, 
assuming  the  Department  decides  to 
proceed  with  this  demonstration 
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project.  This  ] 
extension  of  I 


notice  announces  an 
tifne  for  response. 


DATES:  Respo 
postmarked  nc 
1999. 


njses  must  now  be 
later  than  February  8. 


ADDRESSES 

Department 
Efficiency, 
Analysis. 
1000  Indep 
Washington, 


PO-^)2 


enc  ence 


Deputy  Assistanl 

Environmental 

Analysis. 

(FR  Doc.  99-751 
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Respond  to:  U.S. 
of  Energy.  Office  of  Energy 
Alternative  Fuels  and  Oil 
Forrestal  Building, 
Avenue,  SW, 
DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT:  O. 
Cleveland  Laiijd,  Jr.,  Phone  (202)  586- 
0979,  FAX  (20b)  586-^447,  E-mail: 
Cleveland.Laiid@hq.doe.gov;  or  Mary 
Beth  Zimmerman,  Phone  (202)  586- 
7249,  FAX  (202)  586-^447,  E-mail: 
MaryBeth.Zim»Tierman@hq.doe.gov 

Abraham  E.  Haj  pel, 


Secretary  for  Energy, 
Economic  Policy 


end 


Filed  1-12-99;  8:45  am] 


DEPARTMENJ  OF  ENERGY 

Office  of  Eneiigy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advispry  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Reguli  tions,  Section  101- 
6.1015,  and  fo  lowing  consultation  with 
the  Committee  Management  Secretariat, 
General  Servi(  es  Administration,  notice 
is  hereby  givei  i  that  the  Basic  Energy 
Sciences  Advisory  Committee  has  been 
renewed  for  a  two-year  period  beginning 
in  January  19^  9.  The  Committee  will 
provide  advici  t  to  the  Director  of  Energy 
Research  on  U  e  basic  energy  sciences 
program. 

The  Secreta  7  has  determined  that  the 
renewal  of  the  Basic  Energy  Sciences 
Advisory  Con;  mittee  is  essential  to  the 
conduct  of  tht  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Depi  irtment  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
Department  0  Energy  Organization  Act 
(Public  Law  9  5-91),  and  rules  and 
regulations  isi  lued  in  implementation  of 
those  Acts. 

Further  infc  rmation  regarding  this 
advisory  committee  can  be  obtained 
from  Rachel  Samuel  at  (202)  586-3279. 


Issued  in  Washington,  DC  on  January  6, 
1999. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  99-749  Filed  1-12-99;  8:45  ami 

BtLUNG  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9»-564-000J 

AES  NY,  LLC;  Notice  of  Issuance  of 
Order 

January  7, 1999. 

AES  NY,  L.L.C.  (AES  NY),  a  special 
purpose  subsidiary  of  The  AES 
Corporation,  filed  an  application 
requesting  that  the  Commission 
authorize  it  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  AES  NY  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  AES  NY.  On  January  5, 
1999,  the  Commission  issued  an  Order 
Accepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  January  5. 1999 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  AES  NY 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  AES  NY  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  AES 
NY,  compatible  with  the  public  interest, 
and  reasonably  necessary  or  appropriate 
for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  AES 


NY's  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-707  Filed  1-12-99;  8:45  am] 

BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 38-000] 

ANR  Pipeline  Company;  Notice  of 
Petition  To  Amend 

January  7, 1999. 

Take  notice  that  on  December  23, 
1998.  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP99-1 38-000.  a  petition  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  on  July  12, 1950  to 
ANR's  predecessor,  Michigan  Wisconsin 
Pipe  Line  Company  in  Docket  No.  G- 
1156,^  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  to  authorize  ANR  to 
withdraw  base  gas  fttjm  the  Austin 
Storage  Field  (Austin  Field)  and  to 
replace  that  base  gas  by  reinjecting  an 
equal  volume  of  nitrogen  into  the  field, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  seeks  authorization  to  withdraw 
approximately  2.0  Bcf  of  base  gas,  over 
a  period  of  approximately  two  years, 
from  the  Austin  Field,  located  in 
Mecosta  and  Newaygo  Counties. 
Michigan,  and  to  replace  that  base  gas 
by  reinjecting  an  equal  volume  of 
nitrogen  into  the  field.  ANR  also  seeks 
approval  of  the  existing  storage  field 
boundary  at  the  Austin  Field. 

ANR  states  that  replacement  of  the 
base  gas  with  nitrogen  will  not  affect  the 
operation  of  the  storage  field.  Maximum 
storage  volumes  and  pressures,  as  well 
as  deliverability  from  the  field  will 
remain  unchanged  so  that  service  to 
customers  will  be  unaffected.  ANR 
further  states  that  no  construction  of 
permanent  facilities  is  anticipated,  and 
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that  the  costs  of  the  project  will  be 
borne  by  the  owners  of  the  storage  field. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  January 
28,  1999.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protesters  provide 
copes  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  filed  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 


Take  further  notice  that,  pursuant  to 
their  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watssn,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-709  Filed  1-12-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro)w:t  Nos.  6878-006,  9685-022,  9709- 
048,  9821-090,  4900-060,  and  5000-057; 
Project  No.  4639-019] 

Trafalgar  Power  Inc.,  Christine  Falls 
Corporation;  Notice  Establishing 
Comment  Period  for  Complaint 

January  7, 1999. 

On  December  28, 1998,  Hydro 
Investors,  Inc.  filed  a  document  entitled 
"Complaint  of  Hydro  Investors,  Inc. 
Alleging  Violations  of  Licensees, 
Section  8  of  the  Federal  Power  Act  and 
the  Uniform  System  of  Accounts,  and 
Request  for  Revocation  of  Qualifying 
Facility  Status."  The  complainant 
requests,  pursuant  to  18  CFR  385.206  of 
the  Commission's  regulations,  that  the 
Commission  find  Trafalgar  Power,  Inc. 
and  Christine  Falls  Corporation  to  be  in 
violation  of  their  licenses  for  failing  to 
retain  exclusive  operation  and  control 
responsibilities  under  their  licenses,  for 
failing  to  obtain  prior  approval  before 
allegedly  transferring  licenses  to  another 
entity  (Algonquin  Power  Corporation, 
Inc.  and/or  one  or  more  of  its  affiliates 
and/or  Aetna  Life  Insurance  Co.),  and 
for  treating  incorrectly  under  the 
uniform  system  of  accounts  long  term 
debt  forgiven  in  refinancing.  The 
complainant  requests  that  the 
Commission  revoke  the  licensees' 
qualifying  facility  certifications  for  the 


above-captioned  projects  retroactive  to 
the  date  of  alleged  transfer. 

Any  person  may  file  an  answer, 
comments,  protests,  or  a  motion  to 
intervene  with  respect  to  the  complaint 
in  accordance  with  the  requirements  of 
the  Rules  of  Practice  and  Procedure,  18 
CFR  385.210.  385.211,  385.213,  and 
385.214.  In  determining  the  appropriate 
action  to  take  with  respect  to  the 
complaint,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  answers, 
comments,  protests,  or  motions  to 
intervene  must  be  received  no  later  than 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.' 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-710  Filed  1-12-99;  8:45  am] 

BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 34-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

January  7, 1999. 

Take  notice  that  on  December  23, 
1998,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300.  Bismarck.  North 
Dakota  58501.  filed  in  Docket  No.  CP99- 
134-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  new  metering  and 
associated  appurtenant  facilities  in  Park 
County,  Wyoming,  under  Williston 
Basin's  blanket  certificate  issued  in 
Docket  No.  CP82-487-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williston  Basin  states  that  the  new 
metering  and  associated  appurtenant 
facilities  will  be  used  in  providing 
delivery  of  transportation  service  gas  to 
the  Howell  Petroleum  (Howell) 
processing  plant.  Howell  has  requested 
installation  of  this  metering  facility  to 
allow  Williston  Basin  to  make  deliveries 
of  up  to  1,300  Mcf  per  day  to  the  Howell 
processing  plant.  The  new  metering  and 


•  See  IB  CFR  385.213(d).  See  also  18  CFR 
385.202. 
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Acting  Secretary . 
(FR  Doc.  99-708 
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DEPARTMENJ  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECi9-10-000,  et  al.] 

Cleco  Corporitlon,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 


January  6. 1999. 

Take  notice 

have  been 


mat  ;e 
1.  Cleco  Corp«  iration 

(Docket  No.  EC^9-10-000l 

Take  notice 
1998.  Cleco  Corporal 
informationa 
Verified  Application 


that  the  following  filings 
with  the  Commission: 


that  on  December  28, 
ion  filed  an 

filing  relating  to  the 
of  Cleco 


Corporation  for  Authority  to  Implement 
Proposed  Holding  Company  Structure. 
Comment  date:  January  26.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montaup  Electric  Company,  Newport 
Electric  Corporation  and  FPL  Energy 
Wyman  IV  LLC 

[Docket  No.  EC99-20-O00i 

Take  notice  that  on  December  31, 
1998.  Montaup  Electric  Company 
(Montaup).  Newport  Electric 
Corporation  (Newport)  and  FPL  Energy 
Wyman  IV  LLC  (FPL  Energy  Wyman  IV) 
(collectively,  the  Applicants)  submitted 
for  filing,  pursuant  to  Section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  regulations,  an 
application  for  the  proposed  sale  by 
Montaup  and  Newport  of  facilities  and 
other  assets  consisting  of  their  interests 
in  the  Wyman  IV  generating  plant 
located  in  Yarmouth,  ME  to  FPL  Energy 
Wyman  IV.  pursuant  to  an  agreement 
dated  July  24.  1998. 

Copies  of  the  filing  have  been  served 
on  the  regulatory  agencies  of  the 
Commonwealth  of  Massachusetts  and 
the  States  of  Rhode  Island  and 
Connecticut. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  GET  Marketing  L.P. 

[Docket  No.  EC99-2 1-000) 

Take  notice  that  on  December  31. 
1998.  GET  Marketing  L.P.  filed  an 
Application  under  Section  203  of  the 
Federal  Power  Act  for  authority  to  take 
partial  assignment  of  the  rights  and 
obligations  under  the  Power  Put  and 
Interconnection  Agreement  between 
Gogen  Energy  Technology  L.P.  and 
Niagara  Mohawk  Power  Corporation 
and  a  request  for  expedited  treatment. 

A  copy  of  this  Application  has  been 
served  upon  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  28.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  NGE  Generation,  Inc.  and  New  York 
State  Electric  &  Gas  Corporation 

[Docket  No.  EC99-2 2-000] 

Take  notice  that  on  December  31. 
1998.  NGE  Generation.  Inc.  (NGE  Gen) 
and  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  203  of  the  Federal 
Power  Act  an  application  for 
Commission  approval  to  effect  a  transfer 
of  power  sales  agreements,  a  power 
sales  tariff,  and  service  agreements 
under  that  power  sales  tariff  from  NGE 
Gen  to  NYSEG. 


Comment  date:  January  28. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Citizens  Power  &  Light  Corporation 

[Docket  No.  ER89-401-0371 

Take  notice  that  on  December  24. 
1998.  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

8.  Seagull  Power  Services  Inc.,  XERXE 
Group,  Inc.,  and  Millennium  Energy 
Corporation 

[Docket  Nos.  ER96-342-010.  ER98-1823- 
003.  and  ER98-1 74-003) 

Take  notice  that  on  December  14. 
1998,  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

7.  Energy  Sales  Network,  Incorporated, 
NGTS  Energy  Services,  and  Sandia 
Energy  Resources  Company 

[Docket  Nos.  ER98-753-005.  ER96-2892- 
008, and  ER96-2538-010 

Take  notice  that  on  December  31, 
1998,  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

8.  Midwest  Independent  Transmission 
System  Operator,  et  al. 

[Docket  No.  ER98-1438-0001 
Take  notice  that  on  December  23, 

1998,  Alliant  Energy  filed  a  copy  of 

their  letter  of  withdrawal  they  sent  to 

Midwest  ISO. 

Comment  date:  January  26,  1999.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

9.  Long  Beach  Generation  LLC 

[Docket  No.  ER98-2537-001] 

Take  notice  that  on  December  30, 
1998.  Long  Beach  Generation  LLC  (Long 
Beach)  tendered  for  filing  in  accordance 
with  the  Commission's  November  30, 
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1998,  order  in  the  above-captioned 
docket,  its  compliance  refund  report  for 
approval. 

Comment  date:  January  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  Nos.  ER98-2862-000  and  ER98- 
3376-000] 

Take  notice  that  on  December  21, 
1998,  FHiblic  Service  Company  of  New 
Mexico  (PNM).  tendered  for  filing  a 
corrected  version  of  PNM's  response 
letter  to  the  additional  information 
requests  made  by  letter  dated  November 
17. 1998. 

Comment  dofe;  January  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Independent  System 
Corporation 

[Docket  No.  ER98-3  760-000) 

Take  notice  that  on  December  30, 
1998.  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  compliance  filing  in 
the  above-referenced  docket  which 
includes  a  revision  to  the  ISO  Tariff. 
The  ISO  states  that  this  filing  was 
submitted  to  comply  with  the 
Commission's  September  11, 1998 
Order.  84  FERC  1  61.217  (1998),  and  the 
Commission's  December  16.  1998  Order. 
85  FERC  1  61,350  (1998).  in  the  above- 
referenced  docket. 

The  ISO  states  that  this  Hling  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  dafe;  January  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

[Docket  No.  ER99-202-0001 

Take  notice  that  on  December  30, 
1998,  MidAmerican  Energy  Company 
(MidAmerican),  P.O.  Box  657.  666 
Grand  Avenue,  Des  Moines,  Iowa  50303, 
tendered  for  filing  an  amendment  to  its 
initial  filing  in  this  proceeding. 

The  amendment  changes  the 
proposed  effective  date  of  the  tariff 
sheets  from  January  1, 1999  to  April  1, 
1999. 

Copies  of  the  filing  were  served  on  all 
parties  to  this  proceeding. 

Comment  dafe;  January  19. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ameren  Services  Company 

[Docket  No.  ER99-3 10-000] 

Take  notice  that  on  December  30, 
1998,  Ameren  Services  Company  (ASC), 


the  transmission  provider,  tendered  for 
filing  Amended  Service  Agreements  for 
Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Ameren  CIPS,  Entergy  Power 
Marketing  Corporation  and  Wabash 
Valley  Power  Association.  ASC  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  ASC  to  provide  transmission 
service  to  the  parties  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

Copies  of  the  revised  transmission 
service  agreements  have  been  sent  to 
each  of  the  respective  parties. 

Comment  date;  January  19. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  California  Power  Exchange       ^ 
Corporation  \ 

[Docket  No.  ER99-1079-0001 

Take  notice  that  on  December  30. 
1998,  the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing 
Amendment  No.  7,  to  its  FERC  Electric 
Service  Tariff  to  revise  one  section  of  its 
Power  Exchange  Market  Monitoring  and 
Information  Protocol  (PMMIP).  The 
revision  authorizes  the  PX's  Board  of 
Governors  to  appoint  more  than  three 
independent  and  recognized  electric 
industry  experts  to  the  PX's  Market 
Monitoring  Committee. 

The  PX  states  that  it  has  served  copies 
of  its  submittal  on  each  of  the  PX 
participants  and  on  the  California 
Public  Utilities  Commission.  The  filing 
is  also  being  posted  on  the  PX's  website 
at  http://www.calpx.com. 

Comment  date:  January  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER99-1080-000I 

Take  notice  that  on  December  30. 
1998.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Transmission 
Service  Agreement  between  NSP  and 
PG&E  Energy  Trading — Power,  L.P. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
December  17, 1998,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  January  19. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER99-1081-000] 

Take  notice  that  on  December  30, 
1998,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
between  NSP  and  Enron  Power 
Marketing. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
21,  1998,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  19.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-1 082-000] 

Take  notice  that  on  December  30. 
1998.  Wisconsin  Public  Service 
Corporation  (WPSC).  tendered  for  filing 
a  Partial  Requirements  Service 
Agreement  with  its  affiliate,  the  Upper 
Peninsula  Power  Company  (UPPCO), 
under  WPSC's  W-2A  Partial 
Requirements  Tariff. 

WPSC  requests  that  the  Commission 
make  the  Service  Agreement  effective 
on  January  1,  1999. 

WPSC  states  that  copies  of  this  filing 
have  been  served  on  all  customers 
served  under  the  W-2A  Tariff  and  on 
the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Electric  Energy,  Inc. 

[Docket  No.  ER99-1083-000I 

Take  notice  that  on  December  30, 
1998,  Electric  Energy,  Inc.  (EEInc), 
tendered  for  filing  a  Letter  Supplement 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  The  Letter  Supplement 
proposes  changes  to  the  filed  Contract 
between  the  Department  of  Energy  of 
the  United  States  of  America  and 
EEInc,  all  as  more  fully  described  in  the 
Letter  Supplement. 

EEInc,  has  requested  an  effective  date 
of  January  1,  1999. 

Comment  date:  Jcnuary  19. 1999.  in 
accordance  with  Sta^dard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Southwestern  Public  Service 
Company 

(Docket  No.  ER99- 1084-0001 

Take  notice  that  on  December  30, 
1998.  New  Centvry  Services,  Inc.,  on 
behalf  of  Southw  estem  Public  Service 
Company  (Southwestern),  tendered  for 
filing  an  execute!  umbrella  service 
agreement  under  Southwestern 's 
market-based  sal  js  tariff  with  Central  & 
South  West  Servjces.  Inc.,  (CSW).  This 
umbrella  service  agreement  provides  for 
Southwestem's  aale  and  CSW's 
purchase  of  power  at  market-based  rates 
pursuant  to  Soumwestem's  market- 
based  sales  tariff! 

Comment  datA  January  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Washington  Water  Power  Company 

[Docket  No.  ER99-tt085-000] 

Take  notice  th^t  on  December  30, 
1998.  Washington  Water  Power 
Company  (WWP).  tendered  for  filing, 
with  the  Federal  lEnergy  Regulatory 
Commission  pursuant  to  18  CFR  35.13, 
a  executed  Mutual  Netting  Agreement 
allowing  for  arrangements  of  amounts 
which  become  diie  and  owing  to  one 
Party  to  be  set  o^  against  amounts 
which  are  due  aid  owing  to  the  other 
Party  with  DukeJEnergy  Trading  and 
Marketing,  L.L.Q 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  pecember  1, 1998. 


Comment  date 
accordance  with 
at  the  end  of  this 


;  January  19,  1999.  in 
Standard  Paragraph  E 
notice. 


21.  Carolina  Poirer  &  Light  Company 

[Docket  No.  ER99- 1086-000] 

Take  notice  that  on  December  30, 
1998,  Carolina  Pawer  &  Light  Company 
(CP&L),  tendereq  for  filing  a  Service 
Agreement  for  I^letwork  Integration 
Transmission  Service  with  the  Town  of 
Sharpsburg,  NC.jService  to  this  Eligible 
Customer  will  bi  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
January  1, 1999, ifor  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission,      i 

Comment  datk:  January  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thii  notice. 

22.  DuPont  Pow^r  Marketing,  Inc. 

[Docket  No.  ER99Jl087-O00l 

Take  notice  tl^at  on  December  30, 
1998,  DuPont  P()wer  Marketing,  Inc., 
tendered  for  filing  Notice  of  Succession 


pursuant  to  18  CFR  35.16  and  35.151, 
Conoco  Power  Marketing,  Inc.,  a 
Delaware  Corporation,  and  a  wholly- 
owned  subsidiary  of  Conoco,  Inc., 
hereby  adopts,  ratifies  and  makes  its 
own,  in  every  respect  all  applicable  rate 
schedules,  and  supplements  thereto, 
listed  below,  heretofore  filed  with  the 
Commission  by  DuPont  Power 
Marketing,  Inc. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Select  Energy,  Inc. 

(Docket  No.  ER99-1088-000J 

Take  notice  that  on  December  30, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  filing,  a  Service  Agreement 
with  the  Fitchburg  Gas  and  Electric 
Company  under  the  Select  Energy,  Inc., 
Market-Based  Rates.  Tariff  No.  1. 

Select  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Fitchburg  Gas 
and  Electric  Company. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
4, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Select  Energy,  Inc. 

[Docket  No.  ER99-1 089-000) 

Take  notice  that  on  December  30, 
1998.  Select  Energy,  Inc.  (Select), 
tendered  for  filing,  a  Service  Agreement 
with  PG&E  Energy  Trading-Power,  L.P. 
(PGET),  under  the  Select  Energy,  Inc., 
Market-Based  Rates,  Tariff  No.  1. 

Select  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  PGET. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
2, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Select  Energy,  Inc. 

(Docket  No.  ER99-1 090-000) 

Take  notice  that  on  December  30, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  filing,  a  Service  Agreement 
with  HQ  Energy  Services  US  under  the 
Select  Energy,  Inc.,  Market-Based  Rates, 
Tariff  No.  1. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  HQ 
Energy  Services  US. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
1, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Select  Energy,  Inc. 

(Docket  No.  ER99-1091-0001 

Take  notice  that  Select  Energy,  Inc. 
(Select),  on  December  1. 1998.  tendered 
for  filing,  a  Service  Agreement  with 
Niagara  Mohawk  Energy  Marketing 
under  the  Select  Energy.  Inc.,  Market- 
Based  Rates.  Tariff  No.  1. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  Niagara 
Mohawk  Energy  Marketing. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
1, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-1092-O001 

Take  notice  that  on  December  30, 
1998,  tendered  for  filing  a  Service 
Agreement  with  Boston  Edison 
Company  (BECO),  under  the  Select 
Energy,  Inc.,  Market-Based  Rates,  Tariff 
No.l. 

Select  Energy.  Inc..  states  that  a  copy 
of  this  filing  has  been  mailed  to  the 
BECO. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
1, 1998. 

Comment  date:  January  19. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Select  Energy,  Inc. 

(Docket  No.  ER99-1093-0OOJ 

Take  notice  that  on  December  30, 
1998,  tendered  for  filing  a  Service 
Agreement  with  Central  Vermont  Public 
Service  Corporation  (CVPS),  under  the 
Select  Energy,  Inc..  Market-Based  Rates, 
Tariff  No.  1. 

Select  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  CVPS. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
3, 1998. 

Comment  date;  January  19. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Select  Energy,  Inc. 

(Docket  No.  ER99-1 094-000] 

Take  notice  that  on  December  30, 
1998,  Select  Energy,  Inc.,  tendered  for 
filing  a  Service  Agreement  with  Duke 
Energy  Trading  and  Marketing,  L.L.C., 
under  the  Select  Energy,  Inc.,  Market- 
Based  Rates,  Tariff  No.  1. 

Select  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Sithe. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
1, 1998. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Select  Energy,  Inc. 

(Docket  No.  ER99-1095-O00] 

Take  notice  that  on  December  30, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  filing,  a  Service  Agreement 
with  Sithe  Power  Marketing,  Inc., 
(Sithe),  under  the  Select  Energy,  Inc., 
Market-Based  Rates,  Tariff  No.  1. 

Select  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Sithe. 

Select  requests  that  the  Service 
Agreement  become  effective  December 
1, 1998. 

Comment  Date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER99-1096-0001 

Take  notice  that  on  December  30, 
1998,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  PP&L  Energy  Plus  Co., 
and  FPL  Energy  Services,  Inc.,  under 
Ohio  Edison's  Power  Sales  Tariff.  This 
filing  is  made  pursuant  to  Section  205 
of  the  Federal  Power  Act. 

Ohio  Edison  requests  that  the 
Conmiission  waive  the  notice 
requirement  and  allow  the  Service 
Agreements  to  become  effective  on 
January  1,  1999. 

Comment  Date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER9&-1 09 7-000) 
Take  notice  that  on  December  30, 

1998,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Delmarva 
Power  &  Light  Company  (dba  Conectiv 
Energy)  under  Ohio  Edison's  Power 
Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Ohio  Edison  requests  that  the 
Commission  waive  the  notice 
requirement  and  allow  the  Service 
Agreement  to  become  effective  on 
January  1, 1999. 

Comme/j^  Pofe:  January  19. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  FirstEnergy  Coq»,  and 
Pennsylvania  Power  CcMnpany 

(Docket  No.  ER99-1098-0001 
Take  notice  that  on  December  30, 

1999,  FirstEnergy  Corp.,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Network  Integration 


Service  and  Operating  Agreements  for 
the  Network  Integration  Transmission 
Service  under  the  Peimsylvania  Electric 
Choice  Program  with  Constellation 
Energy  Source,  Incorporated,  Delmarva 
Power  &  Light  Co.  (d/b/a  Connectiv 
Energy),  DTE  CoEnergy,  L.L.C.,  DTE 
Edison  America,  Incorporated, 
FirstEnergy  Services  Corporation, 
Horizon  Energy  Company  (d/b/a  Exelon 
Energy),  Penn  Power  Energy, 
Incorporated,  PP&L  EnergyPlus 
Company,  PP&L,  Inc.  (d/b/a  PP&L 
EnergyPlus),  and  West  Penn  Power 
(d/b/a  Allegheny  Energy)  pursuant  to 
the  FirstEnergy  System  Open  Access 
Tariff.  These  agreements  will  enable  the 
parties  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Electric 
Choice  Program  in  accordance  with  the 
terms  of  the  Tariff. 

The  proposed  effective  date  under 
these  agreements  is  January  1. 1999. 

Comment  Date:  ]anuary  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER99-11 34-0001 

Take  notice  that  on  December  30, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Select  Energy,  Inc.,  under  its  FERC 
Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Conunission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  January  1, 1999. 

Comment  Date:  January  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER99-11 35-000) 

Take  notice  that  on  December  30, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Cinergy  Capital  &  Trading,  Inc.,  under 
its  FERC  Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  January  1, 1999. 

Comment  Date:  January  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER99-11 36-000) 

Take  notice  that  on  December  30, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Johnson  Electric  Light  Department 
under  its  FERC  Electric  Tariff  No.  8. 


Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  January  1,  1999. 

Comment  Date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-11 37-0001 

Take  notice  that  on  December  30, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Town  of  Readsboro  Electric  Department 
under  its  FERC  Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  January  1,  1999. 

Comment  Date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Arizona  Public  Service  Company 

(Docket  Nos.  OA97-466-002  and  OA97-466- 
004) 

Take  notice  that  on  October  27,  1998, 
Arizona  Public  Service  Company  (APS) 
submitted  revised  standards  of  conduct 
in  Docket  No.  OA9  7-466-002  in 
response  to  a  Commission  order  issued 
on  September  29, 1998.'  On  December 
28,  1998,  APS  submitted  a  letter  in 
OA97-466-004  stating  that  it  had 
posted  revised  organizational  charts  and 
job  descriptions  on  its  OASIS  in 
response  to  the  September  29, 1998 
order.  APS  attached  page  prints  from 
the  revised  posted  material. 

Comment  Date:  January  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


■  Arizona  Public  Service  Company,  et  al.,  84 
FERC  161.320  (1998). 
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DEPARTMENT  (>F  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99f56-000,  et  al.] 

Entergy  Nuclear  Generation  Company, 
et  a!.;  Electric  Rate  and  Corporate 
Regulation  Filings 


January  5, 1999. 
Take  notice 
have  been  made 


thit  the  following  filings 
with  the  Commission: 


1.  Entergy  Nuclear  Generation 
Company 

(Docket  No.  EG99-  56-000] 

Take  notice  th  Jt  on  December  24, 
1998,  Entergy  Ni  iclear  Generation 
Company  (Applicant),  1340  Echelon 
Parkway,  Jacksoi,  Mississippi  39213, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
redetermination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission  s  Regulations. 

The  Applicani  is  a  corporation  that 
will  engage  directly  or  indirectly  and 
exclusively  in  the  business  of  owning 
and/or  operating  eligible  facilities  in  the 
United  States  (consisting  primarily,  if 
not  exclusively,  of  nuclear  powered 
generating  stations)  and  selling  electric 
energy  at  wholes  ale.  The  Applicant  has 
previously  been  determined  to  be  an 
exempt  wholesale  generator  85  FERC  i 
62,147.  The  App  licant  now  proposes  to 
acquire  the  Pilgiim  Nuclear  Power 
Station  (the  Facility),  a  670  MW  nuclear 
power  electric  gsnerating  facility,  from 
Boston  Edison  Company  and,  therefore, 
seeks  a  redetemr  ination  of  its  exempt 
wholesale  generator  status.  Electric 
energy  generated  by  the  Facility  will  be 
sold  exclusively  at  wholesale. 

Comment  dah:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi  s  notice.  The 
Commission  wii  1  limits  its 
consideration  ol  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application. 

2.  The  United  ituminating  Company, 
Wisvest-Connecticut,  LLC,  and 
Fitchburg  Gas  ^d  Electric  Light 
Company 

[Docket  Nos.  EC9^1 7-000  and  ER99-977- 
000] 

Take  notice  tliat  on  December  29, 
1998,  the  United  Illuminating  Company 


(United  Illuminating),  Wisvest- 
Connecticut,  LLC  (Wisvest-Connecticut) 
and  Fitchburg  Gas  and  Electric  Light 
Company  (FG&E)  (the  Applicants) 
supplemented  their  previous  filings  in 
these  dockets,  made  pursuant  to 
Sections  203  and  205  of  the  Federal 
Power  Act,  and  Parts  33  and  35  of  the 
Commission's  Regulations,  of 
applications  and  rate  schedules  in 
connection  with  the  divestiture  by 
United  Illuminating  of  substantially  all 
of  its  fossil  electric  generation  assets,  as 
well  as  wholesale  power  sales 
agreements,  by  sale  to  Wisvest- 
Connecticut,  all  pursuant  to  a  series  of 
agreements  dated  October  2,  1998.  The 
previous  filings  also  seek  approval  of 
the  transfer  by  FG&E  to  United 
Illuminating,  for  sale  to  Wisvest- 
Connecticut,  of  FG&E's  4.5%  interest  in 
the  New  Haven  Harbor  Station,  one  of 
the  electric  generation  assets  that  United 
Illuminating  is  divesting. 

In  the  supplemental  filing,  the 
Applicants  provide  the  Commission 
with  (1)  a  letter  agreement  dated 
December  18,  1998,  clarifying  certain 
terms  in  the  October  2, 1998  Purchase 
and  Sale  Agreement  between  United 
Illuminating  and  Wisvest-Connecticut, 
clarifying  the  effective  date  of  the  Power 
Supply  Agreement  and  Purchased 
Power  Agreement  attached  to  the 
Purchase  and  Sale  Agreement,  and 
setting  forth  a  formula  referenced  in  the 
Purchased  Power  Agreement;  (2)  an 
amendment,  dated  December  18, 1998, 
clarifying  the  timing  of  payment  and  the 
delivery  of  instruments  of  transfer 
pursuant  to  the  October  30,  1998 
Purchase  and  Sale  Agreement  between 
United  Illuminating  and  FG&E;  (3) 
FG&E's  December  28,  1998  filing  with 
the  Connecticut  Department  of  Public 
Utility  Control  for  approval  of  FG&E's 
transfer  to  United  Illuminating  of 
FG&E's  4.5%  ownership  interest  in  the 
New  Haven  Harbor  Station;  and  (4) 
FG&E's  December  24,  1998  filing  with 
the  Massachusetts  Department  of 
Telecommunications  and  Energy  for  the 
findings  required  for  a  determination  of 
exempt  wholesale  generator  (EWG) 
status. 

Copies  of  the  supplemental  filing 
have  been  served  on  the  regulatory 
agencies  in  the  State  of  Connecticut, 
Commonwealth  of  Massachusetts  and 
State  of  New  Hampshire. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSEG  PPN  Operations  Private 
Limited 

[Docket  No.  EG99-53-0001 

On  December  30,  1998,  PSEG  PPN 
Operations  Private  Limited  (PPN 


Operations),  with  its  principal  office  at 
Prakash  Presidium.  II  Floor,  110 
Mahatma  Gandhi  Road, 
Nungambakkam,  Chennai-600  034, 
India  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

PPN  Operations  is  a  company 
organized  under  the  laws  of  the 
Republic  of  India.  PPN  Operations  will 
be  engaged  directly  or  indirectly, 
through  a  Section  2(a)(ll)(B)  affiliate, 
and  exclusively  in  operating  a  gas  and/ 
or  naphtha-fired  combined  cycle 
generating  facility;  selling  electric 
energy  at  wholesale  and  engaging  in 
project  development  activities  with 
respect  thereto.  The  Facility  will  consist 
of  one  electric  generating  unit  with  a 
name  plate  rating  of  347  megawatts  and 
incidental  facilities  in  Tamil  Nadu, 
India. 

Comment  date:  January  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Seminole  Electric  Cooperative,  v. 
Florida  Power  &  Light  Company 

(Docket  No.  EL99-1 9-000] 

Take  notice  that  on  December  21, 
1998,  Seminole  Electric  Cooperative, 
Inc.  (Seminole)  tendered  for  filing  a 
complaint  against  Florida  Power  &  Light 
Company  (FPL).  The  complaint  alleged 
that  Seminole  was  entitled  to 
transmission  and  reactive  power  credits 
as  part  of  the  network  rates  to  be 
charged  to  Seminole  by  FPL 
commencing  January  1, 1999. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  LG&E-Westmoreland  Southampton 

[Docket  No.  ER97-656-O02J 

Take  notice  that  on  December  22, 
1998,  LG&E-Westmoreland 
Southampton  (Southampton),  tendered 
for  filing  its  compliance  report  in  the 
above-referenced  docket.  The  report 
indicates  the  election  made  by 
Southampton  with  respect  to  its  refund 
obligation  under  Article  2  of  its  October 
1, 1998,  Stipulation  and  Agreement 
with  Virginia  Electric  and  Power 
Company,  which  was  approved  in  the 
Commission's  December  11, 1998,  letter 
order  in  Docket  Nos.  EL94-45-003, 
EL94-45-004,  QF88-84-008,  QF88-84- 
009,  ER97-656-000  and  ER97-656-001. 

Comment  date:  January  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER99-1067-OO01 

Take  notice  that  on  December  29, 
1998,  Southwestern  Electric  Power 
Company  (SWEPCO),  tendered  for  filing 
a  letter  agreement,  dated  November  30, 
1998,  between  SWEPCO  and  Northeast 
Texas  Electric  Cooperative,  Inc.  (NTEC) 
and  East  Texas  Electric  Cooperative, 
Inc.,  (ETEC).  The  letter  agreement  is  a 
supplement  to  the  Amended  and 
Restated  Power  Supply  Agreement, 
dated  June  30, 1997,  between  SWEPCO 
and  NTEC,  and  the  Scheduling 
Agreement,  dated  April  22, 1992, 
between  SWEPCO  and  NTEC.  The  letter 
agreement  accommodates  changes  ETEC 
and  NTEC  have  made  in  certain  of 
NTEC's  power  resources. 

SWEPCO  seeks  an  effective  date  of 
December  1, 1998  and,  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
NTEC,  ETEC  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  January  15, 1999,  in 
accordance  with  Standard  Pciragraph  E 
at  the  end  of  this  notice. 

7.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER99-1 068-000] 

Take  notice  that  on  December  29, 
1998,  Central  Power  and  Light 
Company,  Public  Service  Company  of 
Oklahoma,  Southwestern  Electric  Power 
Company  and  West  Texas  Utilities 
Company  (collectively,  the  CSW 
Operating  Companies),  tendered  for 
filing  a  service  agreement  establishing 
Electric  Clearinghouse,  Inc.  (ECI)  as  a 
customer  under  the  CSW  Operating 
Companies'  market-based  rate  power 
sales  tariff. 

The  CSW  Operating  Companies 
request  an  effective  date  of  December  1, 
1998,  for  the  agreement  with  ECI  and, 
accordingly,  seek  waiver  of  the 
Conmiission's  notice  requirements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
ECI. 

Comment  date:  January  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1069-000] 

Take  notice  that  on  December  29, 
1998,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Carolina 
Power  &  Light  Company-Wholesale 


Power  Department.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
January  1, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  dafe:  January  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Montana  Power  Company 

[Docket  No.  ER99-1070-O0O) 

Take  notice  that  on  December  29, 
1998,  The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  unexecuted 
Firm  Point-To-Point  Transmission 
Service  Agreement  with  Ash  Grove 
Cement  West,  Inc.  (Ash  Grove),  under 
Montana's  FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Ash  Grove. 

Comment  date;  January  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-1071-0001 

Take  notice  that  on  December  29, 
1998,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  an  unexecuted  Service  Agreement 
for  Firm  Point-To-Point  Transmission 
Service  (Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
Service  (Non-Firm  Point-To-Point 
Service  Agreement)  with  Public  Service 
Company  of  New  Mexico  (PNM),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
PNM. 

Comment  dote;  January  15,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UtiliCorp  United  Inc. 

[Docket  No.  ER99-1 07 2-000) 

Take  notice  that  on  December  29, 
1998,  UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  a  service  agreement 
with  TransAha  Energy  Marketing  (U.S.) 
Inc.,  for  service  under  its  Non-Firm 
Point-to-Point  open  access  service  tariff 
for  its  operating  division,  WestPlains 
Energy-Colorado. 

Comment  date:  January  15,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  UtiliCorp  United  Inc. 

[Docket  No.  ER99-1073-OOOI 

Take  notice  that  on  December  29, 
1998,  UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  a  service  agreement 
with  TransAlta  Energy  Marketing  (U.S.) 
Inc.,  for  service  under  its  Short-Term 
Firm  Point-to-Point  open  access  service 
tariff  for  its  operating  division, 
WestPlains  Energy-Colorado. 

Comment  date:  January  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Company  Services,  Inc. 

[Docket  No.  ER99-1 074-000) 

Take  notice  that  on  December  29, 
1998,  Southern  Company  Services,  Inc., 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Company), 
tendered  for  filing  an  Agreement 
between  Southern  Company  and  the 
Tennessee  Valley  Authority  (TVA)  that 
amended  the  parties'  Interchange 
Agreement,  dated  July  1,  1965  (Rate 
Schedule  No.  33)  to  establish  a 
temporary  interconnection  point 
(Interconnection  Point)  between  the 
parties'  systems.  The  Interconnection 
Point  is  located  near  Alpha.  Georgia  and 
became  available  for  service  on 
December  4,  1998.  The  facilities  will  be 
removed  on  the  earlier  of  TVA's 
completion  of  its  Rock  Spring — Center 
Point  230  kV  transmission  line  or 
November  1,  2003. 

Comment  date:  January  15,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No.  ER99-1 075-000] 

Take  notice  that  on  December  29, 
1998,  New  England  Power  Company 
(NEP),  tendered  for  filing  a  supplement 
to  an  amendment  to  The  Narragansett 
Electric  Company's  service  agreement 
under  NEP's  FERC  Electric  Tariff. 
Original  Volume  No.  1. 

NEP  requests  an  effective  date  for  the 
Supplement  of  January  1,  1999. 

Comment  date:  January  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-1 076-000] 

Take  notice  that  on  December  29, 
1998,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Firm  Point-To-Poirt  Service 
Agreement)  and  a  Service  Agreement  for 
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16.  Metropolitun  Edison  Company  and 
Pennsylvania  Electric  Company 

[Docket  No.  ER9  >-1077-000l 

Take  notice  hat  on  December  29. 
1998.  Metropo  itan  Edison  Company 
and  Pennsylva  [lia  Electric  Company 
(collectively  and  each  doing  business  as 
GPU  Energy)  tdndered  for  filing  a  Notice 
of  Cancellatior  of  the  Retail 
Transmission  I  Service  Agency 
Agreements  bqlween  GPU  Energy  and 
the  parties  participating  in  their  retail 
access  pilot  prjgrams  in  Pennsylvania. 

Cancellation  will  be  effective  the 
February  26.  1  )99. 

Comment  d<  te:  January  15.  1999.  in 
accordance  wi  ;h  Standard  Paragraph  E 
at  the  end  of  tl  is  notice. 

Standard  Para  graphs 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
Federal  Transit  Administration 

[FRL-6218-81 

Transportation/Air  Quality  Public 
Information  Initiative:  "It  All  Adds  Up 
to  Cleaner  Air"  FY  99  Demonstration 
Communities;  Request  for  Proposals 

AGENCIES:  Office  of  Mobile  Sources, 
Environmental  Protection  Agency 
(EPA);  Federal  Highway  Administration 
and  Federal  Transit  Administration. 
Department  of  Transportation  (DOT). 

action:  Notice. 

SUMMARY:  A  few  years  ago,  the  EPA's 
Office  of  Mobile  Sources  (OMS)  and 
DOT'S  Federal  Highway  Administration 
(FHWA)  and  Federal  Transit 
Administration  (FTA)  began  a 
collaborative  public  education  and 
partnership  building  program  to  be 
implemented  at  the  community  level. 
This  effort,  entitled  "It  All  Adds  Up  to 
Cleaner  Air,"  is  designed  to  inform  the 
public  about  the  connections  between 
their  transportation  choices,  traffic 
congestion,  air  pollution  and  public 
health.  The  initiative  emphasizes  the 
ability  of  individuals  to  make  a 
difference  when  they  are  informed 
about  the  environmental  consequences 
of  their  daily  travel  choices.  Through 
this  document.  OMS.  FHWA.  and  FTA 
are  soliciting  proposals  from 
organizations  and  communities  around 
the  country  who  would  benefit  ft'om 
participation  as  Demonstration 
Communities  in  the  "It  All  Adds  Up  to 
Cleaner  Air"  initiative. 
DATES:  Deadline  for  Proposals  is  March 
5,  1999. 

ADDRESSES:  This  document  can  also  be 
accessed  at  no  cost  by  contacting: 
Federal  Register  Web  Page: 
"http://www.access.gpo.gov/ 

su docs/aces/acesl40.html" 

DOT/Federal  Highway  Administration 

Web  Page: 
"www.fhwa.dot.gov/environment/ 

pubout.htm" 
EPA's  Office  of  Mobile  Sources  Web 

Page: 
"www.epa.gov/oms"  click  on  "What's 

New" 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  BuUard.  Director  of  Outreach  and 
Communication;  EPA  Office  of  Mobile 
Sources;  401  M  Street  SW  (Mail  code 
6401);  Washington.  DC  20460;  (Phone) 
202/260-2614;  (Fax)  202/260-6011; 
"bul  lard,  susan@epa.gov ' ' . 


TO  REQUEST  COPIES  OF  TV  AND  PRINT 
MATERIALS  REFERENCED  IN  THIS  NOTICE 
CONTACT:  Kathy  Daniel,  Project 
Manager;  US  DOT  Federal  Highway 
Administration;  400  7th  Street  SW 
(HEP-40);  Washington,  DC  20590; 
(Phone)  202/366-6276; (Fax)  202/366- 
3409;  "kathleen.daniel@fhwa.dot.gov" 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Communities  and/or 
organizations  interested  in  participating 
as  Demonstration  Communities  in  a 
public  education/partnership  building 
project  addressing  transportation 
choices  and  their  impact  on  traffic 
congestion,  air  quality,  and  public 
health. 

Title:  Transportation/ Air  Quality 
Public  Information  Initiative:  "It  All 
Adds  Up  To  Cleaner  Air"— FY  99 
Demonstration  Communities — Request 
For  Proposals. 

Abstract:  At  the  request  of  state  and 
local  transportation  and  air  quality 
management  agencies  charged  with 
implementing  the  Transportation  Equity 
Act  for  the  21st  Century  and  the  Clean 
Air  Act,  DOT'S  Federal  Highway 
Administration  and  Federal  Transit 
Administration,  and  EPA's  Office  of 
Mobile  Sources  have  been  collaborating 
on  a  public  education  and  partnership 
building  program  to  be  implemented  at 
the  community  level.  This  effort  is 
designed  to  inform  the  public  about  the 
connection  between  transportation 
choices,  traffic  congestion,  air  pollution, 
and  public  health.  It  stresses  an 
individual's  ability  to  make  a  difference, 
once  informed  about  the  environmental 
consequences  of  daily  travel  choices. 
This  goal  is  being  accomplished  by  (1) 
providing  national  support  for 
community-based  public  education 
efforts  on  the  impact  of  transportation 
choices  on  air  quality,  traffic  congestion, 
and  public  health,  (2)  encouraging  and 
facilitating  the  expansion  of 
partnerships  and  collaborations,  both 
national  and  local,  committed  to  raising 
awareness,  understanding,  acceptance, 
and  action  related  to  transportation/air 
quality  issues,  and  (3)  encouraging 
informed  and  responsible  individual 
actions  through  public  information.  The 
theme  of  the  initiative  is  "It  All  Adds 
Up  to  Cleaner  Air." 

The  core  messages  of  this  initiative 
focus  on  actions  that  people  can  take 
which  are  convenient  and  can  make  a 
difference  in  air  quality  when  they  are 
practiced  on  a  wide  scale.  The  messages 
include:  (1)  Trip-chaining,  or  linking 
trips  in  the  car  to  accomplish  a  number 
of  trip  purposes  without  letting  the 
engine  cool  down  completely,  thus 
cutting  down  on  "cold-starts"  that 
produce  much  greater  exhaust 
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emissions;  (2)  maintaining  the  car  in  top 
running  condition,  which  also  can  have 
a  large  payoff,  because  out-of-tune 
vehicles  account  for  a 
disproportionately  large  share  of  auto 
emissions;  and  (3)  choosing  alternate 
modes  of  transportation  whenever 
possible.  Sharing  a  ride  with  a  friend, 
car-  or  vanpooling  to  work,  taking  mass 
transit,  biking,  walking — all  of  these 
options  reduce  congestion  and 
transportation  emissions  by  eliminating 
auto  trips.  The  common  thread  in  all 
these  messages  is  that  drastic  changes  in 
lifestyle  aren't  necessary  in  order  to 
make  a  difference.  When  enough  people 
are  motivated  to  make  small  and 
manageable  changes  in  their  daily 
routines,  the  cumulative  impact  is 
improved  air  quality.  This  starts  with 
raising  awareness  about  the  problems  of 
transportation  and  air  quality  and  then 
calling  on  individuals  to  do  their  part, 
because  it  does  add  up  to  cleaner  air. 
Our  two  years  of  research  and  focus 
group  testing  indicate  that,  in  order  for 
people  to  be  willing  to  listen  to  these 
messages,  the  tone  must  allow  them  to 
receive  credit  for  actions  they're  already 
taking,  while  encouraging  them  to  do 
more.  See  public  service  announcement 
scripts  in  Appendix  1. 

Pilot  Sites — ^Background 

During  1998,  the  federal  partners 
pilot-tested  the  program  design  and 
products  in  three  diverse 
communities — Dover,  £)elaware; 
Milwaukee,  Wisconsin;  and  San 
Francisco,  California — in  support  of  the 
long  term  effort.  Pilot  commimities  were 
selected  so  the  federal  agencies  could 
learn  from  the  experience  of  areas  with 
diversity  in  size,  existing  transportation 
infrastructure,  air  quahty  problems,  and 
degrees  of  pubUc  understanding  of 
transportation  and  air  quality  issues. 
Because  the  approach  and  results 
differed  from  community  to  community, 
important  and  relevant  lessons  have 
been  learned  from  each  site.  While  a 
comprehensive  evaluation  of  the  pilot 
sites  is  nearing  completion,  dialogue 
with  pilot  site  representatives  will 
continue.  Collaborations  of 
organizations  with  a  vested  interest  in 
transportation/ air  quahty  issues  in  each 
of  the  three  pilot  communities  continue 
to  be  involved  in  public  education 
campaigns  on  transportation  choices 
and  their  effect  on  air  quality,  which 
will  result  in  the  sustainability  of  the 
effort  beyond  federal  support. 

"It  All  Adds  Up  to  aeaner  Air"— 
Previous  Public  Notice 

On  October  26, 1998,  the  federal 
partners  published  a  joint  Federal 
Register  Notice  (63  FR  5721;  Oct.  26, 


1998)  soHciting  "Letters  of  hiterest" 
from  communities  and  organizations 
interested  in  becoming  Demonstration 
Communities.  One  purpose  of 
requesting  Letters  of  Interest  was  to  help 
the  federal  agencies  prepare  an  efficient 
evaluation/selection  process.  The 
October  26  document  also  served  as  an 
opportunity  for  obtaining  feedback  and 
comments  from  stakeholders  and 
potential  participants  on  the  design  of 
this  phase  of  the  initiative.  The  federal 
partners  received  sixty-six  (66)  Letters 
of  Interest  from  across  the  country. 
Comments  expressed  and  concepts 
presented  in  those  letters  have  been 
considered  by  the  federal  partners  and 
are  reflected  in  this  dociunent.  Potential 
participants  in  the  initiative  should  note 
that  submitting  a  Letter  of  Interest  did 
not  commit  an  organization/community 
to  proceed  with  an  application,  and 
those  who  did  not  submit  a  Letter  of 
Interest  may  still  apply  by  the  March  5, 
1999  deadline.  Selection  of 
Demonstration  Communities  begins 
with  the  submission  of  formal  proposals 
based  upon  today's  dociunent.  Any 
organization  interested  in  participating 
has  until  March  5,  1999  to  submit  a 
proposal  to  the  address  found  in  the 
section,  "Submitting  Proposals." 

Expansion  of  the  "It  All  Adds  Up  to 
Geaner  Air"  Initiative 

Through  this  document,  the  federal 
partners  are  expanding  the  "It  All  Adds 
Up  to  Cleaner  Air"  effort  to  include  as 
many  as  twelve  (12)  Demonstration 
Communities  to  begin  in  April  1999  and 
continue  through  October,  2000.  FHWA, 
FTA  and  OMS  are  soUciting  proposals 
from  organizations  and  communities 
around  the  country  who  believe  that 
their  ongoing  efforts  would  benefit  from 
their  participation  as  a  Demonstration 
Community  in  "It  All  Adds  Up  to 
Cleaner  Air."  Demonstration 
Communities  will  enter  into  cooperative 
agreements  with  the  federal  partners 
and  will  receive  national  support  to 
further  their  public  education  and 
partnership  building  efforts  on 
transportation  and  air  quality.  National 
support  to  be  provided  includes:  (1) 
Market  research;  (2)  consistent  national 
themes  (text  of  the  "It  All  Adds  Up  to 
Cleaner  Air"  TV  and  radio 
announcements  follows  in  Appendix  1); 
(3)  hmited  funds  ($25,000  per  site);  (4) 
a  comprehensive  resource  "tool  kit," 
including  promotional  materials;  high 
quality  TV,  radio,  and  print 
advertisements  and  other  pubUc 
education  tools;  transportation  and  air 
quality  facts  and  figures;  as  well  as 
"how  to"  information;  and  (5)  technical 
assistance  to  create,  expand,  and 
support  community  partnerships 


committed  to  improving  quality  of  life 
through  reduction  of  traffic  congestion 
and  air  pollution. 

Initiative  Themes 

The  three  message  themes  which 
serve  as  the  cornerstone  of  the  "It  All 
Adds  Up  to  Cleaner  Air"  initiative  focus 
on  combining  trips  (trip  chaining),  car 
care  (maintenance),  and  using 
alternative  modes  of  transportation.  The 
specific  text  of  the  message  themes 
(broadcast  public  service 
annoimcements)  to  be  used  in  the 
Demonstration  Communities  follows  in 
Appendix  1.  In  order  for  the  federal 
partners  to  expand  our  knowledge 
regarding  the  ability  of  these  messages 
to  motivate  the  public  to  change  their 
transportation  behavior,  Demonstration 
Communities  will  be  required  to  use  all 
three  message  themes  and 
accompanying  materials  in  their  pubUc 
education  efforts,  at  least  for  the 
duration  of  this  demonstration  period 
(Spring  1999— Fall  2000),  as  a  condition 
of  the  agreement  with  the  federal 
agencies. 

Partnerships 

Also  critical  to  the  overall  initiative  is 
building  long-term  partnerships  among 
community  members  who  will  work 
together  to  integrate  air  quality  and 
transportation  decision-making  into 
community  planning  and  education. 
Successful  partnerships  will  ensure  that 
pubUc  education  and  investment  in 
transportation  and  air  quality  will 
continue  beyond  the  initial  federal 
support  of  the  Demonstration 
Communities.  Partners  could  include 
(but  certainly  not  be  limited  to) 
employers,  non-profit  organizations, 
health  providers,  pubUc  interest  and 
business  groups,  youth,  pubUc  utilities, 
consumers,  and  all  levels  of 
government.  Based  on  the  experience  of 
the  pilot  communities,  it  is  expected 
that  local  partners  will  be  involved  in 
information-sharing;  program  support 
through  human,  creative  and  financial 
resources;  increasing  message 
consistency;  providing  broad-based 
support  for  the  initiative;  decreasing 
duphcation  of  effort;  and  developing 
new  and  effective  approaches  to 
working  with  the  public  on  these  issues. 

Expectations  for  the  1999 
Demonstration  Communities 

(1)  Demonstration  Communities  will 
be  required  to  use  all  three  message 
themes  of  the  "It  All  Adds  Up  to 
Cleaner  Air"  public  service 
announcements  and  other  materials 
developed  and  refiiad  through  the  pilot 
sites.  Etemonstration  Communities  are 
encouraged  to  customize  those  materials 
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(e.g.,  adding  thjeir  logo  and  specific 
"calls  to  action"  for  individuals  and 
organizations)  as  appropriate  to  meet 
community  needs. 

(2)  If  Demon$tration  Communities 
develop  new  niaterials  based  on  the  "It 
All  Adds  Up  to  Cleaner  Air"  themes  and 
products,  they  will  be  required  to  share 
those  productsifor  replication  and  use  in 
other  community-based  efforts 
nationwide. 

(3)  Demonstjation  Communities  will 
be  expected  to  work  closely  with  the 
federal  partner^  as  we  track  outreach 
activities,  successes  and  challenges, 
market  research,  etc.  to  further  our 
knowledge  of  ttubUc  education  methods 
that  work  to  motivate  the  public  to 
change  their  tnmsportation  behavior 
and  those  that  don't. 

(4)  Demonstfation  Communities  will 
be  required  to  ()rovide  quarterly 
progress  reports  and  a  summary  report 
including  information  and  lessons 
learned  about  organizations  and 
perspectives  that  must  be  involved  in  a 
collaborative  effort,  as  well  as  resources 
required  to  ensure  long-term  success  in 
addressing  transportation  choices  and 
their  impact  oi  air  quality. 

Time  Line 

Request  for  Proposals  Published — 

January  1999 
Proposals  Due^March  5, 1999 
Evaluation/Selection  Completed — 

March  1999 
Agreements  Awarded — April-May  1999 
Demonstration  Communities' 

Workshop— JMay  1999 

Eligible  Organizations 

While  cooperative  agreements  with 
federal  agencies  are  available  to  a  range 
of  govemmentjal  and  non-profit 
organizations,  the  "It  All  Adds  Up  to 
Cleaner  Air"  effort  is  primarily  designed 
for  pubUc  agencies  with  responsibility 
for  plaiming  and/or  implementing 
transportation/air  quality  projects  and 
programs  (e.g.,  metropolitan  planning 
organizations;  state  departments  of 
transportation)  state,  local,  and  regional 
air  management  agencies;  councils  of 
government;  and  public  transit 
agencies).  The$e  are  in  large  part  the 
organizations  ^d  agencies  which 
requested  the  federal  partners  provide 
assistance  that  resulted  in  the  "It  All 
Adds  Up  to  Cleaner  Air"  Initiative.  All 
selected  organizations  will  be  expected 
to  be  working  Sn  partnership  with  other 
organizations  actively  involved  in 
congestion  mitigation  and  air  quality 
improvement.  > 

Priority  consideration  will  be  given  to 
communities  and  organizations  Uiat  can 
demonstrate  a, perceived  air  quality  and 
traffic  congestion  problem,  ongoing 


involvement  of  a  wide  range  of 
organizations,  a  level  of  public 
understanding  of  transportation  choices 
as  solutions  to  traffic  congestion  and  air 
quality  problems,  and  the  commitment 
to  conduct  public  education  linking 
transportation,  air  quality,  public  health 
and  individual  choices  using  the  "It  All 
Adds  Up  to  Cleaner  Air"  themes  and 
messages. 

Content  of  Proposals 

Proposals  should  be  7-10  pages  long 
and  must  address  the  following: 

(1)  The  commimity's  commitment  to 
raising  public  awareness  about 
transportation/ air  quality  issues; 

(2)  Project  objectives,  including  the 
commimity's  strategy  for  integrating  "It 
All  Adds  Up  to  Cleaner  Air"  into 
existing  public  education  efforts  on 
transportation  and  air  quality 

— Please  provide  information  on  the 
transportation/air-quality-related 
messages  currently  being 
disseminated  in  the  commimity 

— Briefly  describe  activities  that  nave 
been  successful  in  reaching  targeted 
audiences  through  media,  community 
outreach  and  collaborative  efforts; 

(3)  The  commimity's  perceived  air 
quality  and  congestion  problems; 

(4)  "The  existing  transportation 
infrastructure  which  provides  options 
for  individuals  in  their  daily  travel 
choices; 

(5)  Commitment  of  resources,  both 
personnel  and  funding,  to  implement  "It 
All  Adds  Up  to  Cleaner  Air"; 

(6)  Existing  partnerships  addressing 
transportation  and  air  quality  issues 
— List  the  partners  involved  in  the 

community's  collaboration  (If  the 
partnerships  in  the  community  are 
just  being  formed,  please  provide  a 
brief  note  of  commitment  frt>m 
prospective  partners) 
— Describe  activities  currently  being 
undertaken  by  the  partners; 

(7)  Use  of  the  $25,000.  The  federal 
partners  request  that  this  funding  be 
used  for  one  or  more  of  the  following 
activities: 

(a)  Purchasing  media  time  or  space  for 
the  "It  All  Adds  Up  to  Cleaner  Air" 
public  service  announcements, 

(b)  Duplicating  and  distributing  the 
"It  All  Adds  Up  to  Cleaner  Air"  public 
information  materials, 

(c)  Funding  strategic  planning  for 
partnership  building, 

(d)  Conducting  supplemental  market 
research  which  will  be  beneficial  to  the 
community  and  consistent  with  the 
national  initiative  goals,  and/or 

(e)  Hiring  a  project  manager  to 
coordinate  this  effort;  and 

(8)  Expectation  for  activities  to 
continue  beyond  the  period  when  .. 


federal  support  is  being  provided  to  the 
community. 

Other  Information  Sought 

Note:  Information  gathered  under  this 
section  will  be  considered  as  research  only 
and  will  not  be  included  in  the  evaluation 
process. 

(1)  The  federal  partners  are  interested 
in  the  extent  to  which  the  community's 
public  education  and  partnership 
building  efforts  regarding  transportation 
and  air  quality  are  being  funded  through 
a  combination  of  funding  sources, 
including  the  DOT  Congestion 
Mitigation  and  Air  Quality 
Improvement  Program  (CMAQ),  the 
Transportation  and  Community  and 
Systems  Preservation  Pilot  Program 
(TCSP)  under  the  Transportation  Equity 
Act  for  the  21st  Century,  and  the  EPA's 
section  IDS  Mobile  Source  Outreach 
Assistance  Competition. 

— Please  provide  information  on  the 
funding  sources  being  used  or  sought 
to  support  public  education  and 
partnership  building  on 
transportation  and  air  quality 

(2)  Ozone  Action  Days  have  typically 
been  employed  as  one  of  the  major 
public  education  methods  to  link 
transportation  and  air  quality.  The 
federal  partners  are  interested  in  efforts 
to  expand  those  public  education 
activities  beyond  Ozone  Action  Days 
into  a  year-round  program. 

— If  applicable,  please  describe  plans  to 
expand  your  community's  program 
beyond  Ozone  Action  Days 

Additional  Items  of  Interest 

(1)  In  several  instances.  Letters  of 
Interest  were  received  from  more  than 
one  organization  in  a  community. 
Where  appropriate,  the  federal  partners 
encourage  those  organizations  to  join  in 
the  development  of  a  single,  potentially 
stronger,  proposal.  The  list  of 
organizations  that  submitted  Letters  of 
Interest  follows  in  Appendix  2. 

(2)  The  limited  funding  available  is 
clearly  insufficient  to  accomplish  the 
goals  of  the  overall  initiative.  In  the 
final  selection  process,  priority  will  be 
given  to  those  who  indicate  a  clear 
ability  to  undertake  the  initiative  and 
conmiit  resources  beyond  those 
provided  by  the  federal  partners. 
Participation  as  a  Demonstration 
Community  will  clearly  require  a 
commitment  of  human  as  well  as 
financial  resources. 

(3)  Representatives  from  all  selected 
Demonstration  Communities  will  be 
required  to  attend  an  orientation 
workshop  in  Washington,  DC  as  soon  as 
possible  after  final  selection.  The 
workshop  will  be  designed  to  provide 
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context  for  the  effort,  identify  and  open 
effective  lines  of  communication 
between  the  Demonstration 
Communities  and  the  federal  partners, 
discuss  reporting  requirements,  and 
provide  valuable  information  on 
woricing  with  the  media,  measuring 
commujiity  awareness  and 
strengthening  local  partnerships. 
Unfortunately,  as  of  this  time,  it  will  not 
be  possible  for  the  federal  agencies  to 
provide  financial  assistance  for  travel  to 
that  workshop. 

Future  Availability  of  "It  All  Adds  Up 
to  Cleaner  Air"  Materiak 

The  Federal  Highway  Administration, 
EPA's  Office  of  Mobile  Sources,  and  the 
Federal  Transit  Administration  are  eager 
to  share  materials  developed  through 
the  "It  All  Adds  Up  to  Cleaner  Air" 
Transportation/ Air  Quality  Initiative 
with  as  many  communities  as  possible 
as  quickly  as  possible.  In  that  spirit,  the 
federal  partners  intend  to  make  the  "It 
All  Adds  Up  to  Cleaner  Air"  toolkit 
available  to  communities  not  selected  as 
Demonstration  Communities. 
Information  on  obtaining  the  toolkit  will 
be  made  available  at  a  later  date. 

For  General  Information  About  "It  All 
Adds  Up  to  Cleaner  Air"  Contact 

Joann  Jackson-Stephens,  Project 
Manager;  EPA  dffice  of  Mobile 
Sources;  2000  Traverwood  Drive;  Ann 
Arbor.  MI  48105;  (Phone)  734/214- 
4276  (Fax)  734/214-4906;  "jackson- 
stephens.joann@epa.gov ' ' 

Abbe  Mamer;  Federal  Transit 
Administration;  400  7th  Street  SW 
(TPL-12);  Washington.  DC  20590; ' 
(Phone)  202/366-4317  (Fax)  202/493- 
2478;  "abbe.mamer@fta.dot.gov" 

Kathy  Daniel.  Project  Manager;  US  DOT 
Federal  Highway  Administration;  400 
7th  Street  SW  (HEP-40);  Washington. 
DC  20590;  (Phone)  202/366-6276 
(Fax) 202/366-3409; 
"kathleen.daniel@fhwa.dot.gov" 

Submitting  Proposals 

Proposals  must  be  postmarked  or 
received  by  Friday.  March  5. 1999. 

Please  mail  an  original  +  5  copies  (no 
binders  please)  to:  Kathy  Daniel;  "It  All 
Adds  Up  to  Cleaner  Air"  Demonstration 
Communities;  US  DOT  Federal  Highway 
Administration;  400  7th  Street  SW 
(HEP-40):  Washington,  DC  20590. 

APPENDIX  1:  "It  All  Adds  Up  to  Qeaner 
Air"— Text  of  TV/Radio  Public  Service 
Announcements 

A.  Trip  Chaining 

"The  air  •  *  *  You  breathe  if  *  *  Fee! 
it  •  •  *  And  continue  to  protect  it  *  *  * 
Simply  by  doing  what  you're  already  doing. 
Combining  your  daily  errands  into  one 


sensible  trip.  Trip  chaining.  It  means  more 
time  in  your  life  *  *  *  Less  traSic  congestion 
"  *  •  And  less  pollution  •  *  *  So  keep  it 
up  because  it  all  adds  up  to  cleaner  air." 

B.  Maintaining  Your  Car 

"It's  within  us  *  *  •  It's  all  around  us 
•  •  *  The  air  •  *  •  You  can  protect  it 
simply  by  doing  what  you're  already  doing. 
Maintaining  your  car  and  keeping  it  in  top 
running  condition.  It  saves  money  and  means 
less  traffic  congestion  due  to  breakdowns. 
And  it  means  less  pollution.  So  keep  it  up 
because  it  all  adds  up  to  cleaner  air." 

C.  Choosing  Alternate  Forms  of 
Transportation 

"All  across  the  nation  •  •  •  People  just 
like  you  are  protecting  the  air  *  *  *  Simply 
by  doing  what  they're  already  doing  •  •  • 
Sharing  rides,  biking,  walking,  riding  the  bus, 
taking  the  train  *  •  •  It  costs  less  and  means 
less  trafBc  congestion.  And  it  means  less 
pollution.  So  keep  it  up  because  it  all  adds 
up  to  cleaner  air." 

APPENDIX  2 

Letters  of  Interest  for  "It  All  Adds  Up  to 
Cleaner  Air"  were  received  from: 
Greater  Boston  Urban  Resources  Partnership 

(MA) 
Connecticut  Clean  Cities  Coalition  (CT) 
New  York  City  DOT  (NY) 
Clean  Communities  of  Western  New  York 

(NY) 
RideWise  (Raritan  Valley,  NJ) 
The  Partnership  TMA  (Northern  PA  region) 
Allegheny  County  Health  Department 

(Pittsburgh,  PA) 
Clean  Air  Council  (Philadelphia,  PA) 
Airport  Corridor  Transportation  Association 

(Pittsburgh,  PA) 
Dover/Kent  County  MPO  (DE) 
RidePinders  (Richmond,  VA) 
ALA  of  Virginia  (VA) 
DC  Department  of  Health  (DC) 
ENDZONE  Partners  (Washington/Baltimore) 
Baltimore  Metropolitan  Council  (MD) 
Hattiesburg-Petal-Forrest-Lamar  Metropolitan 

Planning  Organization  (MS) 
Jefferson  County  Department  of  Health  (AL) 
North  Carolina  Division  of  Air  Quality  (NC) 
Mecklenburg  County  DEP  (NC) 
Land-of-Sky  Regional  Council  (NC) 
Baton  Rouge  Clean  Air  Coalition  (LA) 
Jefferson  County  Air  Pollution  Control 

District  (KY) 
Lexington  Area  MPO  (KY) 
Pensacola  Urbanized  Area  MPO  (PL) 
Manatee  County  Government  (PL) 
Georgia  DOT  (GA) 
State  of  Tennessee  (TN) 
Green  Hills  Regional  Activity  Center  (TN) 
Northwestern  Indiana  Regional  Planning 

Commission  (IN) 
State  of  Wisconsin  Department  of  Natural 

Resources  (Wl) 
TMACOG  (Toledo  Council  of  Governments) 

(OH) 
Northeast  Ohio  Areawide  Coordinating 

Agency  (OH) 
Greater  Cleveland  Safety  Council  (OH) 
State  of  Illinois  EPA  (IL) 
Laredo  Clean  Cities  Coalition  (TX) 
VIA  Metropolitan  Transit  (San  Antonio,  TX) 
City  of  San  Antonio  (Alamo  Area  Council  of 
Governments)  (TX) 


Houston/Galveston  Area  Council  (TX) 
North  Central  Texas  Council  of  Governments 

(Dallas-Forth  Worth,  TX) 
City  of  Corpus  Christi  (TX) 
City  of  Santa  Fe  (NM) 
INCOG  (Tulsa  association  of  local 

governments)  (OK) 
Association  of  Central  Oklahoma 

Governments  (AGOG)  (OK) 
Metroplan  (Central  Arkansas  Council  of 

Local  Governments)  (AR) 
Bi-State  Development  Agency  (St  Louis,  MO) 
Mid  America  Regional  Council  (MARC) 

(Greater  Kansas  City,  MO) 
East- West  Gateway  Coordinating  Council 

(MO) 
Utah  Safety  Council  (UT) 
Utah  Division  of  Air  Quality  (UT) 
Colorado  Springs  Transit  and  the  Qean  Air 

Campaign  (CO) 
Regional  Air  Quality  Council  (Denver,  CO) 
Arizona  Department  of  Environmental 

Quality  (AZ) 
Maricopa  Association  of  Governments 

(Phoenix.  AZ) 
City  of  Phoenix  (AZ) 
Pima  Association  of  Governments  (AZ) 
Tucson  Solar  Alliance  (AZ) 
Cleaner  Air  Partnership  (Sacramento.  CA) 
San  Diego  Air  Pollution  Control  District  (CA) 
City  of  Portland— Office  of  Transportation 

(OR) 
Lane  Regional  Air  Pollution  Authority 

(LRAPA)  (OR) 
Northwest  Air  Pollution  Authority  (Island. 

Skagit  and  Whatcom  Counties,  WA) 
Discovery  Institute  (public  policy  center) 

(Seattle,  WA] 
Olympic  Air  Pollution  Control  Authority 

(OAPCA)  (Thurston  County.  WA) 
Spokane  Air  Pollution  Control  Authority 

(Clean  the  Air  Spokane)  (WA) 
Washington  State  Department  of  Ecology 

(WA) 
Bannock  Planning  Organization  (Southeast 

Idaho  COG) 

Dated:  January  6, 1999. 

Margo  T.  Oge, 

Director,  Office  ofKfobile  Sources, 
Environmental  Protection  Agency. 

Dated:  January  6, 1999. 

James  M.  Shrouds, 

Chief  Environmental  Analysis  Division,  Office 
of  Environment  and  Planning  Federal 
Highway  Administration. 

Dated:  January  5. 1999. 
Charlotte  M.  Adams, 

Associate  Administrator  for  Planning,  Federal 

Transit  Administration. 

[FR  Doc.  99-771  Filed  1-12-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34160;  FRL-6053-7] 

Bromoxynil;  Availability  of  the 
Reregistration  EKgibility  Decision 
Document  for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  nitice  announces  the 
availability  of  an^  starts  a  60-day  public 
comment  period  pf  the  Reregistration 
Eligibility  Decision  (RED)  document  for 
the  active  ingredient  bromoxynil.  The 
RED  for  this  cheipical  is  the  Agency's 
formal  regulatory  assessment  of  the 
health  and  environmental  database  of 
the  subject  chemi  cal  and  presents  the 
Agency's  determination  regarding 
which  pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Written  c<  mments  on  the  RED 
decisions  must  bo  submitted  by  March 
15, 1999. 


ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  control 
number  "OPP-34160"  and  the  case 
number  (noted  below),  should  be 
submitted  to:  By  mail:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to  the  docket  on  the 
first  floor  (Room  119),  Crystal  Mall  2 
(CM  #2).  1921  Jefferson  Davis  Highway, 
Arhngton,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to  opp- 
docket@epamail.epa.gov.  Please  see 
Unit  ni.  of  this  notice  for  additional 
instructions  for  electronic  submissions. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 


Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice  (including 
comments  and  data  submitted 
electronically).  The  public  docket  and 
docket  index,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for 
public  inspection  in  Room  119  at  the 
address  given  above,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED 
document  should  be  directed  to  the 
appropriate  Chemical  Review  Manager: 


Chemical  Na^e 


Bromoxynil 


Case  No 


2070 


Chemical  Review  Manager 


Linda  Werrell 


Telephone 
No. 


703-308- 
8033. 


e-mail  Address 


Werrell.Linda@epamail.epa.gov 


To  request  a  copy  of  the  above  listed 
RED  docxmient,  qr  the  RED  Fact  Sheet, 
contact  the  OPP  ("esticide  Docket, 
Public  Informaticn  and  Records 
Integrity  Branch,  first  floor  (Room  119), 
at  the  address  gi\  en  above  or  call  (703) 
305-5805. 
SUPPLEMENTARY  ijjFORMATION: 

I.  Electronic  Avajilability 

Electronic  copies  of  this  document 
and  various  support  documents  are 
available  from  the  EPA  home  page  at  the 
Federal  Register-Environmental 
Documents  entry  for  this  document 
under  "Laws  anq  Regulations"  (http:// 
www.epa.gov/feirgstr/). 

Electronic  copies  of  the  REDs  and 
RED  fact  sheets  qan  be  downloaded 
from  the  Pesticide  Reregistration 
Eligibility  Decisions  (REDs)  home  page 
at:  http://www.epa.gov/REDs. 

II.  Baclcground 

The  Agency  h)  s  issued  a 
Reregistration  El  gibility  Decision  (RED) 
document  for  th(  <  pesticidal  active 
ingredient  bromoxynil.  Under  the 
Federal  Insecticide.  Fungicide,  and 


Rodenticide  Act, 


EPA  is  conducting  a  reregistration 
program  to  reeva  luate  existing 


as  amended  in  1988, 


pesticides  to  make  sure  they  meet 
current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  bromoxynil  is 
substantially  complete. 

All  registrants  of  products  containing 
the  above  listed  active  ingredient  have 
been  sent  the  bromoxynil  RED 
document  and  must  respond  to  labeling 
requirements  and  product  specific  data 
requirements  (if  applicable)  within  8 
months  of  receipt.  Products  containing 
other  active  ingredients  will  not  be 
reregistered  until  those  other  active 
ingredients  are  determined  to  be  eligible 
for  reregistration. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
this  RED  as  a  final  document  with  a  60- 
day  comment  period.  Although  the  60- 
day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency. 


III.  Public  Record  and  Electronic 
Submission 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  "OPP-34160" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-aocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will    . 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
34160).  Electronic  comments  on  this 
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notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection,  Pesticide, 
Bromoxynil. 

Dated:  December  22, 1998. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  99-776  Filed  1-12-99;  8:45  ami 
BILUNQ  CODE  6SM-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«218-4] 

Proposed  Administrative  Order  on 
Consent;  Portland  Cement  Site,  Salt 
Lake  County,  Utah 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  proposed  landowner 
and  prospective  piuchaser  settlements. 

SUMMARY:  Notice  is  hereby  given  of - 
three  proposed  Settlement  Agreements 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act.  42  U.S.C.  9601  et  seq., 
and  the  inherent  authority  of  the 
Attorney  General  of  the  United  States 
concerning  the  Portland  Cement  Site  in 
Salt  Lake  County.  Utah  ("Site").  The 
first  proposed  Settlement  Agreement 
requires  the  settling  parties  (L.  Clair 
Williamsen,  L.arry  D.  Williamsen, 
Shirley  Williamsen  and  Southwest 
Investment  Company,  collectively)  to 
pay  $30,000  to  resolve  certain  claims  of 
the  United  States  Environmental 
Protection  Agency  ("EPA")  in 
connection  with  the  remediation  of  the 
Site  and  $4,000  to  the  United  States 
Department  of  Interior  ("DOI")  to 
resolve  certain  claims  for  natural 
resources  affected  by  the  contanunation 
at  the  Site.  In  addition,  the  said 
collective  parties  will  implement 
specific  institutional  controls  to  assure 
that  the  remediation  performed  at  the 
Site  is  effective  and  permanent.  The 
second  proposed  Settlement  Agreement 
requires  the  settling  party,  WilUamsen 
Investment  Company,  to  pay  $30,000  to 
resolve  certain  claims  of  EPA  in 
connection  with  the  remediation  of  the 
Site  and  $3,000  to  DOI  to  resolve  certain 
claims  for  damages  to  natural  resources 
affected  by  contamination  at  the  Site.  In 
addition.  Williamsen  Investment 
Company  will  implement  specific 
institutional  controls  to  assure  that  the 
remediation  performed  at  the  Site  is 


effective  and  permanent.  The  third 
proposed  Settlement  Agreement 
requires  the  settling  party.  BTLD  Group 
LLC,  to  pay  $30,000  to  resolve  certain 
claims  of  EPA  in  connection  with  the 
remediation  of  the  Site  and  $3,000  to 
DOI  to  resolve  certain  claims  for 
damages  to  natural  resources  effected  by 
contamination  at  the  Site. 
DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  February  12,  1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Matthew  Cohn  (8ENF-L). 
Senior  Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  500. 
Denver.  CO  80202-2466  and  should 
refer  to:  "In  the  Matter  of  Portland 
Cement  Williamsen-BTLD  Settlement 
Agreements." 

FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  Cohn  (8ENF-L},  Senior 
Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street.  Suite  500. 
Denver.  CO  80202-2466  or  phone  303- 
312-6853. 

SUPPLEMENTARY  MFORMATKM:  Copies  of 
the  propKised  Settlement  Agreements 
may  be  obtained  in  person  or  by  mail 
from  Sharon  Abendschan,  Enforcement 
Sj)ecialist  (8ENF-T).  U.S. 
Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver.  CO  80202-2466  or  phone  303- 
312-6957. 

Dated:  January  9, 1999. 
Elisabeth  Etuis, 

Acting  Assistant  Regional  Administrator, 
Office  of  Enforcement,  Compliance  and 
Environmental  Justice,  Region  8. 

IFR  Doc.  99-774  Filed  1-12-99;  8:45  am] 
BtuMQ  COM  esao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPTS-51921;  FRL-6055-5] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  SecUon  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  writh  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 


marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
fit)m  December  7, 1998  to  December  16, 
1998. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-519211"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-519211.  No  ConfidenUal 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St..  SW.. 
Washington.  DC,  20460,  (202)  554-1404. 
TEMD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51921]"  (including  comments  and  data 
submitted  electronically  as  described 
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record  is  located 
Nonconfidentia 
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below).  A  public  version  of  this  record, 
including  printeii,  paper  versions  of 
electronic  comm  snts,  whicii  does  not 
include  any  info  -mation  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  3  p.m.,  Monde  y  through  Friday, 
excluding  legal  1:  olidays.  The  public 
in  the  TSCA 
Information  Center 


(NCIC).  Rm.  NEN1-B607.  401  M  St.,  SW. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  2 1: 

oppt.ncic@epam  jil.epa.gov 


Electronic 
submitted  as  an 
use  of  special 
of  encryption. 

The  official  record 
well  as  the  publ 
above  will  be 
Accordingly, 
comments  recei 
printed,  paper 
and  will  place 
official  record  wtii 
all  comments  su  )m 
writing.  The  official 
record  maintain 
"ADDRESSES" 
document. 

In  the  past, 
individual  notices 
of  section  5  fill 
expired,  as  well 
receipt  of  noticefe 


conkments  must  be 

\SCII  file  avoiding  the 
characters  and  any  form 


ke  )t 
EP\ 
\ed 

fcrm 

the 


EPA 


Case  No. 


P-99-0249 


P-99-0250 

P-99-0253 
P-99-0254 


P-99-0255 


P-99-0256 


P-99-0257 
P-9&-0258 

P-99-0259 

P-99-0260 
P-99-0261 
P-99-0262 


for  this  notice,  as 
version,  as  described 
in  paper  form, 
will  transfer  all 
electronically  into 

as  they  are  received 
paper  copies  in  the 
ch  will  also  include 
itted  directly  in 

record  is  the  paper 
at  the  address  in 
the  beginning  of  this 


has  published 
reflecting  the  status 
received,  pending  or 
ss  notices  reflecting 
of  commencement.  In 


njs 


an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 


notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  19  Premanufacture  Notices  Received  From:  12/07/98  to  12/16/98 


R  (ceived 
Date 


11/98 


12 


12  07/98 


12  08/98 
12  11/98 


12  11/98 


12  08/98 


12 '08/98 
12 '10/98 

12 '10/98 

12Jf11/98 
12'11/98 
12'11/98 


Projected 

Notice 
End  Date 


03/11/99 


03/07/99 

03/08/99 
03/11/99 


03/11/99 


03/08/99 


03/08/99 
03/10/99 

03/10/99 

03/11/99 
03/11/99 
03/11/99 


Manufacturer/Importer 


Grant  Chemical,  Divi- 
sion of  Ferro  Cof- 
poration 

Soltex 

CBI 

Grant  Chemical,  Divi- 
sion of  Ferro  Cor- 
poration 

Grant  Chemical,  Divi- 
sion of  Ferro  Cor- 
poration 

CBI 


BASF  Corporation 
CBI 

CBI 

CBI 

CBI 
CBI 


Use 


(G)  Additive  that  retards  polymer  deg- 
radation-polymer stabilizer 


(S)  Chemical  intermediate  for  produc- 
tion of  surfactants 

(G)  Polymer  binder 

(G)  Additive  that  retards  polymer  deg- 
radation -  polymer  stabilizer 


(G)  Additive  that  retards  polymer  deg- 
radation -  polymer  stabilizer 


(G)  Plastidzer 


(S)  Plasticizer  in  concrete 

(S)  Curing  agent  for  epoxy  coating 

and  flooring  systems 
(S)  Curing  agent  for  epoxy  coating 

and  flooring  systems 
(G)  Destructive  use 
(G)  Destructive  use 
(G)  Destructive  use 


Chemical 


(S)  Phosphonous  dichloride,  (2- 
methylphenyl)-;  phosphonous  di- 
chloride, (3-methylphenyl)-; 
phosphonous  dichloride,  (4- 
methylphenyl)-* 

(S)  Benzene,  mono-C2o-24  -  alkyl 
derives* 

(G)  Acrylic  polymer 

(S)  Phosphinic  acid,  (2-methylpheny)- 
,  potassium  salt;  phosphinic  acid, 
(3-methylphenyl)-,  potassium  salt; 
phosphinic  acid,  {4-methylphenyl)-, 
potassium  salt* 

(S)  Phosphinic  add,  (2-methylpheny)- 
;  phosphinic  add,  (3-methylphenyl)- 
;  phosphinic  add,  (4-methylphenyl)- 

(G)   Phtalic  anhydride,  polymer  with 
diethyleneglycol,    aliphatic    alcohol 
esters 
(G)  Modified  polycarboxylate 
(G)  Cycloaliphatic  amine  adduds 

(G)  Cycloaliphatic  amine  adduds 

(G)  Organo  aluminum  halide 
(G)  Organo  aluminum  halide 
(G)  Organo  aluminum  halide 
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1.  19  Premanufacture  Notices  Received  From:  12/07/98  to  12/16/98— Continued 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-99-0263 

12/10/98 

03/10/99 

CBI 

(G)  Coating  component 

(G)  Poly  (aryl  ketone)  modified  acry- 

late 
(S)  Mixture  of  2-butenoic  acid,  4-oxo- 

P-99-0264 

12/14/98 

03/14/99 

Shin-ETSU  Silicones 

(S)  Ingredient  for  emulsified;  silicone 

of  America,  Inc. 

resin  coating  agent 

4-[[3-(triethoxysiiyl)propyl]aminol-, 
(z)-      and       1-propanamine,      3- 
(thethoxysilyl)-.     (z)-2-butenedioafe 
(1:1)- 
(G)        Polymer       of        isophorone 

P-99-0265 

12/14/98 

03/14/99 

Creanova  Inc. 

(S)   Crosslinking  agents  for  powder 

coatings 

diisocyanate  and  aliphatic  diol/ali- 
phatic  dicarboxylic  acid 

P-99-0266 

12/14/98 

03/14/99 

GEO  Specialty  Chemi- 

(G) Dispersant  for  agricultural  prod- 

(G)  1:  residue  (petroleum),  catalytk; 

cals 

ucts;    dispersant    for    cementious 
products 

reformer     fractionator.     sulfonate, 
polymers   with    formaldehyde,    so- 
dium salt;  methylnaphthalene  sul- 
fonic  acid,    dimethyl-polymer   with 
formaldehyde  and   methylnaphtha- 
lene sulfonic  acid,  sodium  salt 

P-99-0267 

12/15/98 

03/15/99 

Dow  Corning  Corpora- 
tion 

(S)  Adhesion  promoter/coupling  agent 

(G)      N-ary\      (ethanediaminepropyl) 
trimethoxysilane 

P-99-0268 

12/16/98 

03/16/99 

CBI 

(G)  Additive  for  coating  systems 

(G)  Triaryltin 

P-99-0269 

12/16/98 

03/16/99 

CBI 

(G)  Additive  for  coating  systems 

(G)  Triaryltin 

II.  15  Notices  of  Commencement  Received  From:  12/07/98  to  12/16/98 


Case  No. 


P-97-0057 
P-97-0383 
P-98-0615 
P-98-0674 
P-98-0763 
P-98-0766 
P-9&-0796 
P-98-0853 
P-98-0914 
P-98-^)941 
P-98-0942 
P-98-1025 
P-98-1049 
P-98-1094 


Received  Date 


12/07/98 
12/07/98 
12/07/98 
12/07/98 
12/07/98 
12/07/98 
12/14/98 
12/14/98 
12/1 1/&8 
12/07/98 
12/15/98 
12/14/98 
12/14/98 
12/15/98 


Commence- 
ment/Import 
Date 


11/06/98 
12/02/98 
11/25/98 
11/20/98 
12/02/98 
11/19/98 
12/01/98 
12/07/98 
11/16/98 
11/24/98 
12/02/98 
12/03/98 
12/01/98 
11/13/98 


Chemical 


(G)  Alkyl  substituted,  modified  amine 

(G)  A/-ethyl,  A/-[4-(5-nitro-substituted)a2ophenyl)-substituted  amine 

(G)  Polyoxyalkylated  alcohol 

(G)  Acrylic  monomer 

(G)  Acetamide,  /V-(5[bis(substituted)aminol-2-(substrtuted)a2oJphenyll- 

(G)  Halogenated  phenyl,  boron  complex 

(G)  Methoxy  substituted  aliphatic  amine 

(G)  Amine  functional  epoxy  curing  agent 

(G)  Polyurethane  prepolymer 

(G)  Graft  acrylate,  methacrylate  hydrocartx>n  polymer 

(G)  Polyester  acrylate 

(G)  Methylated,  alkylated,  aromatk:  acid  chloride 

(G)  Acrylic  polymer 

(G)  Alkyl  alkoxylate 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  January  5, 1999. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-772  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  6540-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61920;  FRL-6053-1] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 


premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  November  30,  1998  to  December  4, 
1998. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-519201"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SVV.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epL.gov.  Electronic 
comments  must  be  submitted  as  an 
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and  Toxics,  E| 
Agency.  Rm. 
Washington, 
TDD  (202)  55-) 
Hotline@epar 


ASCII  file  avo  ding  the  use  of  special 
characters  anc  any  form  of  encryption. 
Comments  ami  data  will  also  be 
accepted  on  d  sks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  anc  data  in  electronic  form 
must  be  identi  fied  by  the  docket  number 
(OPPTS-5192 )).  No  Confidential 
Business  Infoimation  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  man  j  Federal  Depository 
Libraries.  Adc  itional  information  on 
electronic  submissions  can  be  found 
under  "SUPPiEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazan,  Director, 
Environmenta|l  Assistance  Division 
(7408),  Office  bf  Pollution  Prevention 
kvironmental  Protection 
1-531,  401  M  St.,  SW.. 
20460,  (202)  554-1404. 
)551;  e-mail:  TSCA- 
iail.epa.gov. 

SUPPLEMENT AF^Y  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  noticd  of  receipt  and  status 
reports  of  chei  nicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMl^s  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  thqse  chemical  submissions 
for  which  dati  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  natura  of  any  test  data  which 
may  have  beep  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  (jhemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  ha$  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51920]"  (inclijding  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  prii.ted,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  ir  formation  claimed  as  CBI, 
is  available  fo'  inspection  from  12  noon 


to  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  Rm.  NEM-B607.  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 


this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  heahh  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  33  Premanufacture  Notices  Received  From:  11/30/98  to  12/04/98 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-99-0216 
P-99-0217 

P-99-^18 
P-99-0219 


11/30/98 
11/30/98 

11/3(V98 


02/28/99 
02/28/99 

02/28/99 


Equistar  Chemicals. 

LP 
U.S.  Polymers  Inc. 


Kelmar  Industries.  Inc. 


11/30/98        02/28/99       CBI 


(G)  Polymer  catalyst 

(S)     Binder     for     two     component 
isocyanate 


(S)  Fal)ric  treatment 


(G)  Automotive  refinish  paint 


(G)  Silica  supported  magnesium-tita- 
nium catalyst 

(G)  Phthalic  anhydride, 

trimethyldpropane,  cyclic  aliphatic 
anhydrides  and  cyclic  aliphatic  al- 
cohols 

(G)  Aminoalkyl-functional 

polydimethylsiloxane  with  polyether 
groups 

(G)  Hydroxy  acrylic  polymer 
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1.  33  Premanufacture  Notices  Received  From:  11/30/98  to  12/04/98— Continued 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-99-0220 

11/30/98 

02/28/99 

The  Dow  Chemical 

(S)  Latex  binder  for  ceiling  tile;  latex 

(G)  Propietary  cartx)xylated  styrene/ 

Company 

binder  for  decorative  accent  used 
in  paper  manufacture 

acrylated  polymer 

P-99-0221 

12/02/98 

03/02/99 

CBI 

(G)  Plastics  additive 

(G)  Poly(ester-amide) 

P-99-0222 

12/01/98 

03/01/99 

CBI 

(G)    Component   of   adhesive,    inks, 
and  clear  varnishes 

(G)  Polyester-polyether  acrylate 

P-99-0223 

12/01/98 

03/01/99 

CBI 

(G)  Component  of  adhesive,  inks  and 
clear  varnishes 

(G)  Polyester  acrylate 

P-99-0227 

12/02/98 

03/02/99 

CIBA  Specialty 
Chemicals  Corpora- 
tion USA  -  Additives 

(G)  Paper  pulp  additive 

(G)  Hydroxylamine  citrate  salt 

P-99-0228 

12/02/98 

03/02/99 

Cook  Composites  & 
Polymers  Co. 

(S)     Polymer     salt     for     use     as 
electrocoating  vehk:le 

(G)  Salt  of  acrylic  polymers  resin 

P-99-0229 

12/02/98 

03/02/99 

Mona  Industhes,  Inc. 

(S)  Metal  working  household,  indus- 

(S) Amides,  sunflower-oil,  n-(hydroxy- 

trial    and    institutional    surfactants, 
detergents,     emilsifiers;     personal 
care 
(S)  Metal  working  household,  indus- 

ethyl), propoxylated' 

P-99-O230 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)  AmkJes,  rape-oil,  n-(hydroxyethyl). 

trial    and    institutk>nal    surfactants. 

propoxylated* 

detergents,     emilsifiers:     personal 
care 
(S)  Metal  working  household,  indus- 

P-99-0231 

12/02/98 

03/02/99 

Mona  Industries.  Inc. 

(S)  Amides,  lard-oil,  n-(hydfoxyethyl). 

trial    and    institutional    surfactants. 

propoxylated* 

detergents,     emilsifiers;     personal 
care 
(S)  Metal  working  household,  indus- 

P-99-0232 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)    Amides,    castor-oil,    rK(hydroxy- 

trial    and    institutional    surfactants, 

ethyl),  propoxylated* 

detergents,     emilsifiers;     personal 
care 
(S)  Metal  working  household,  indus- 

— 

P-99-0233 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)  Amides,  twrage,  n-(hydroxyethyl), 

trial    and    institutional    surfactants, 

propoxylated* 

detergents,     emilsifiers;     personal 
care 
(S)  Metal  wort<ing,  household,  indus- 

P-99-0234 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)     Poly[oxy(methyl-1,2-ethanediyl)], 

trial   and    institutional    surfactants. 

alpha-[2-[{  1  -oxooctyl)amino)ethyl]- 

detergents,     emilsifiers     personal 
care 
(S)  Metal  worthing,  household,  indus- 

omega-hydroxy-* 

P-99-0235 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)     Poly[oxy  (methyl- 1 ,2-€thanediyl)l. 

trial    and    institutional    surfactants, 

alpha-[2-[{1  -oxodecyl)amino]ethyl]- 

detergents,     emilsifiers     personal 
care 
(S)  Metal  working,  household,  indus- 

omega-hydroxy-* 

P-99-0236 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)     Poly(oxy(methyl-1 ,2-€thanediyl)l. 

trial    and    institutional    surfactants. 

alpha-[2-((1- 

detergents,     emilsifiers     personal 

oxododecyl)aminolethyl)-omega-hy- 

care 

droxy-* 

P-99-0237 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)  Metal  working,  househoW,  indus- 
trial   and    institutional    surfactants, 
detergents,     emilsifiers     personal 
care 

(S)     Poly[oxy(methyl- 1 ,2-ethanediyl)). 
alpha-[2-[(1- 

oxotetradecyl)aminojethyl)-omega- 
hydroxy-* 

P-99-0238 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)  Metal  working,  househoU,  indus- 
trial   and    institutional    surfactants, 
detergents,     emilsifiers     personal 
care 

(S)  Metal  working,  household,  Indus- 

(S)    Poly(oxy(methyl-1,2-«thanediyl)l, 
alpha-(2-[{1  -hexadecyl)amino]ethyll- 
omega-hydroxy-* 

P-99-0239 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)     Poly[oxy(methyl-1 ,2-ethanediyl)l. 

trial    and    institutional    surfactants, 

alpha-[2-[(1- 

detergents,     emilsifiers     personal 

oxooctadecyl)amino]ethyl]-omega- 

care 

hydroxy-* 

P-99-0240 

12/02/98 

03/02/99 

Mona  Industhes,  Inc. 

(S)  Metal  working,  househoW,  indus- 
.  trial    and    institutional    surfactants, 

detergents,     emilsifiers     personal 

care 

(S)     Poly(oxy(methyl- 1 ,2-ethanediyl)). 
alpha-[2-[(1-oxo-9- 
octadecenyl)amino)ethyl]-omega- 
hydroxy-* 

P-99-0241 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)  Metal  working,  household,  indus- 
trial   and    institutional    surfactants, 
detergents,     emilsifiers     personal 

(S)  Amides,  coco,   o-(hydroxyethyl), 
propoxylated* 

P-99-0242 

12/02/98 

03/02/99 

Mona  Industries,  Inc. 

(S)  Metal  working,  household,  indus- 
trial   and    institutional    surfactants, 
detergents,     emilsifiers     personal 
care 

(S)   Amides,   soya,   rv{hydroxyethyl), 
propoxylated* 

2222 


Case  No. 


P-99-0243 
P-99-0244 
P-99-0245 

P-99-0246 
P-99-0247 
P-99-0248 


Case  No. 


P-97-0873 
P-97-0994 
P-98-0665 
P-98-0818 
P-98-0872 
P-98-0931 
P-98-0932 


Oscar  Morale§ , 

Acting  Directot , 
Division,  Offia ' 
Toxics. 
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I.  33  Premanufacture  Notices  Received  From:  11/30/98  to  12/04/98— Continued 


Received 
Date 


12/02/98 
12/02/98 
12/04/98 

12/03/98 
12/04/98 
12/03/98 


Projected 

Notice 
End  Date 


03/02/99 
03/02/99 
03/04/99 

03/03/99 
03/04/99 
03/03/99 


Manufacturer/Importer 


Mona  Industries,  Inc. 


Mona  Industries.  Inc. 


CBI 


CBI 

The  Dow  Chemical 

Company 
CBI 


Use 


(S)  Metal  working,  household,  indus- 
trial and  institutional  surlactants, 
detergents,  emilsifiers  personal 
care 

(S)  Metal  working,  household,  indus- 
trial and  institutional  surfactants, 
detergents,  emilsifiers  personal 
care 

(G)  Resin  coating 


(G)  Dye  carrier 

(S)  Chemical  intermediate 

(S)  Laminating  adhesive  for  flexible 
packaging 


Chemical 


(S)  Amides,  tall-oil.  n-(hydroxy ethyl), 
propoxylated' 


(S)  Amides,  tallow,  rv(hydroxyethyl), 
propoxylated* 


(S)  2-propenoic  acid,  reaction  prod- 
ucts with  ethanolamine  and  2,2'- 
[oxybis((methyl-2.1- 
ethanediy- 
l)oxymethylene]]bis[oxirane]* 

(G)  Cartx>xylic  acid  fonctional  poly- 
ester 

(Q)  Alkali  salt  of  branched  alcohols 

(G)  Polyurethane  laminating  adhesive 


II.  7  Notices  of  Commencement  Received  From:  11/30/98  to  12/04/98 


Received  Date 


12/04/98 
11/30/98 
12/02/98 
12/02/98 
12/04/98 
12/01/98 
12/01/98 


Commence- 
ment/Import 
Date 


11/12/98 
11/17/98 
11/06/98 
11/06/98 
11/10/98 
11/03/98 
11/03/98 


Chemical 


(G)  Water  dispersible  polyurethane 

(G)  Oligomeric  anhydride 

(G)  Complex  salt  of  sulfonic  acid  and  primary  alkyl  ether  amine 

(G)  Complex  salt  of  phthalocyanine  sulfonic  acid  and  quaternary  alkyl  ammonium 

(G)  Polyester  resin 

(G)  Urethane  modified  polyester 

(G)  Polyurethane 


Environme  ital  protection. 
Premanufacti  ire  notices. 

Dated:  )anua  ry  3, 1999. 


Information  Management 
of  Pollution  Prevention  and 


(FR  Doc.  99-7*3  Filed  1-12-99;  8:45  am) 
BiLUNG  cooe  aS|&-60-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  compspiies  listed  in  this  notice 
have  applied! to  the  Board  for  approval, 
pursuant  to  the  Beink  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Rfegulation  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulatidns  to  become  a  bank 
holding  com  >any  and/or  to  acquire  the 
assets  or  the  jwnership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nc  nbanking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  25, 
1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 


Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Monument  Bancshares,  Inc., 
Poland,  Ohio;  to  become  a  bank  holding 
company  by  acquiring  86.98  percent  of 
the  voting  shares  of  Monument  National 
Bank,  Ridgecrest,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  7, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-690  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  621(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting  of  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

agency:  Agency  for  Health  Care  Policy 
and  Research. 

ACTION:  Notice  of  public  meeting. 
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SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation. 

DATES:  The  meeting  will  be  held  on 
Friday,  February  12, 1999,  fix)m  8:30 
a.m.  to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
6010  Executive  Boulevard,  Fourth  Floor, 
Rockville,  Maryland,  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Eder,  Coordinator  of  the  Advisory 
Council,  at  the  Agency  for  Health  Care 
Policy  and  Research,  2101  East  Jefferson 
Street,  Suite  600,  Rockville,  Maryland, 
20852,  (301)  594-6662.  For  press-related 
information,  please  contact  Karen 
Migdail  at  301/594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportunity,  AHCPR,  on  (301) 
594-6662  no  later  than  February  5, 
1999. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  In  accordance  with  its 
statutory  mandate,  the  Council  provides 
advice  to  the  Secretary  and  the 
Administrator,  Agency  for  Health  Care 
PoUcy  and  Research  (AHCPR),  on 
matters  related  to  AHCPR  activities  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
in  the  organization,  financing,  and 
delivery  of  health  care  services.  The 
Council  is  composed  of  members  of  the 
public  appointed  by  the  Secretary  and 
Federal  ex-officio  members.  Harold  S. 
Luft,  Ph.D.,  the  Coimcil  chairman,  will 
preside. 

II  Agenda 

On  Friday,  February  12, 1999,  the 
meeting  will  begin  at  8:30  a.m.,  with  the 
call  to  order  by  the  Council  Chairman. 
The  Administrator,  AHCPR,  will  present 
the  status  of  the  Agency's  current 
research,  programs  and  initiatives. 
Tentative  agenda  items  include  issues 
relating  to  health  care  quality, 
outcomes,  cost,  use  and  access.  Agenda 
items  are  subject  to  change  as  priorities 
dictate.  The  official  agenda  will  be 
available  to  AHCPR's  website  at 
www.ahcprgov  no  later  than  February  1, 


1999.  The  meeting  v«ll  adjourn  at  4:00 
p.m. 

Dated:  January  5, 1999. 
John  M.  Eisenbei^g, 
Administrator. 
[FR  Doc.  99-748  Filed  1-12-99;  8:45  am] 

BILUMG  CODE  4160-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  study  section 
meeting  scheduled  during  the  month  of 
January  1999: 

Name:  Health  Care  Research  Training 
Study  Section. 

Date  and  Time:  January  28-29, 1999,  8:00 
a.m. 

P/oce;  Gaithersburg  Hilton  Hotel,  620  Perry 
Parkway,  Room  TBA,  Gaithersburg,  Maryland 
20887. 

Open  January  28, 1999,  8:00  a.m.  to  9:00 
a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Study  Section  is  charged 
with  conducting  the  initial  review  of  grant 
applications  requesting  dissertation  support 
for  health  services  research  undertaken  as 
part  of  an  academic  program  to  qualify  for  a 
doctorate.  Also,  individual  post-doctoral 
fellowship  applications  will  be  reviewed. 

Agenda:  The  open  session  of  the  meeting 
on  January  28,  from  8:00  a.m.  to  9:00  a.m., 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  study  section  will  be 
reviewing  and  discussing  grant  applications 
dealing  with  health  services  research  issues. 
In  accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  U.S.C, 
Appendix  2  and  5  U.S.C,  552b(c)(6).  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Jenny  Griffith,  Committee 
Management  Officer,  Agency  for  Health  Care 
Policy  and  Research,  Suite  400,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1847. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  January  5,  1999. 
John  M.  Eisenberg, 

Administrator. 

[FR  Doc.  99-747  Filed  1-12-99;  8:45  am] 

BtLUNG  CODE  4160-40-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(INFO-Od-Oei 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Chfton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1.  The  Development  and 
Implementation  of  a  Theory-Based 
Health  Communications  Intervention  to 
Decrease  Silica  Dust  Exposure  Among 
Masonry  Workers — New — The  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  Constiuction  is  the 
most  fi"equently  recorded  industry  on 
death  certificates,  and  silicosis  is  the 
most  fi^quently  cause  of  death. 
Overexposure  to  crystalline  silica  is 
well  documented  in  the  construction 
industry,  especially  in  brick  laying  and 
masonry.  According  to  1993  BLS  data, 
there  are  136,139  (at  24,362 
establishments)  masonry  and  brick 
laying  workers  in  the  U.S.  and 
according  to  a  recent  study, 
approximately  17,400  masonry  and 
plastering  workers  are  exposed  to  at 
least  five  times  the  NIOSH 
recommended  exposure  limit  (REL  for 
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crystalline  silic  i)  and  of  these  workers, 
an  estimated  80  percent  of  them  are 
exposed  to  at  least  10  times  the  NIOSH 
REL.  I 

To  effectively  prevent  silicosis,  not 
only  must  control  measures  be 
improved,  but  4rorkers  must  be 
persuaded  to  pijotect  themselves  and 
employers  mus^  be  motivated  to  provide 
workers  with  ptoper  engineering 
controls  and  tradning.  Previous  research 
has  too  often  fo  :used  on  the  behaviors 
and  attitudes  of  workers  and  not  on 
employers.  Since  employers  have  a 
tremendous  influence  on  the  health  of 
workers  and  sii^ce  their  motivations 
may  differ  fromj  workers',  it  is  important 
to  focus  on  theih  as  well.  Well-designed 
and  theory-driven  communication 
interventions  have  the  capacity  to 
promote  protective  health  behaviors.  To 


develop  messages  that  will  have  the 
greatest  success  at  motivating  workers  to 
protect  themselves  and  employers  to 
protect  their  workers  from  silicosis, 
information  on  workers'  and  employers' 
beliefs,  attitudes,  and  behaviors 
regarding  silicosis  must  be  determined. 
A  recently  completed  pilot-study 
indicated  a  need  to  motivate  employers 
to  provide  appropriate  engineering 
controls  and  respiratory  protection  and 
a  need  to  persuade  workers  to  protect 
themselves. 

The  goal  of  this  project  is  to  develop 
a  health  communication  intervention 
program  targeting  both  masonry 
contractors  and  workers  that  will 
increase  the  use  of  engineering  controls 
(specifically,  wet-sawing)  and 
respiratory  protection.  The 
aforementioned  pilot  study  will  serve  as 


a  foundation  upon  which  the 
intervention  will  be  developed.  The 
effectiveness  of  the  intervention  will  be 
evaluated  using  a  pre-post  test 
questionnaire. 

The  study  results  will  provide  a  basis 
for  intervention  programs  that  masonry 
contractors  can  use  to  educate  their 
workers  regarding  risk  of  exposure  to 
silica  dust  on  masonry  work  sites.  The 
methodology  could  be  applied  to  other 
construction  procedures  such  as  jack 
hammering,  sand  blasting,  and  similar 
dust  producing  procedures  to  produce 
similar  intervention  programs. 
Eventually  we  would  hope,  silica 
exposures  among  construction  workers 
would  decrease  significantly.  The  total 
cost  to  respondents  is  SO. 00. 


Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Avg.  burden 
per  response 


Total  burden 


Workers  

Contractors 


200 
20 


0.33 
0.33 


132 
13.2 


Total 


145.2 


2.  Training  Intervention  Effectiveness 
Research  of  Votational  Education 
Safety  and  Health  Instructional 
Materials — New — The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  is  proposing  to  study  the 
effectiveness  of  safety  and  health 
curricula  to  be  ^ade  available  for 
secondary  vocational  schools.  Studies 
conducted  by  ISJIOSH  suggest  that  over 
half  of  all  young  workers  injured  on-the- 
job  believe  that  they  did  not  receive 
adequate  safetyiand  health  training  in 
school  or  from  their  employers.  The 
National  Safety]  Council  estimates  that 
nearly  one-half j(48.1%)  of  all 
occupational  iiljuries  are  sustained  by 
employees  witl  less  than  one  year  of 
work  experienc  b.  Furthermore,  feedback 
from  end-users  lof  past  NIOSH 
vocational  education  materials  indicates 
that  these  matefials  do  not  adequately 
meet  the  needs  of  vocational  teachers 
and  students.  Qiven  these 
considerations.jfurther  training 
intervention  effectiveness  research  is 
needed  to  identify  those  educational 
approaches  that  ^^  "lost  effective  in 
shaping  the  attitudes  and  behaviors  of 
new  workers. 

Trade-specifi^  safety  and  health 
materials  will  l|e  tested  for  two 
vocations:  elect  rical  trades  and 
cosmetology.  B  3th  sets  of  instruction  are 


designed  for  vocational  secondary 
school  students  enrolled  in  courses  on 
either  of  these  subjects.  These  curricula 
cover  the  following  topics:  hazard 
recognition  and  control,  personal 
protection,  safe  work  practices,  and  safe 
working  environments.  This  instruction 
is  expected  to  improve  students' 
knowledge  and  attitudes  in  the  area  of 
occupational  safety  and  health,  thereby 
reducing  the  incidence  of  illness,  injury, 
and  death  in  tomorrow's  workplace. 
Students  will  receive  this  instruction  in 
a  pedagogically  conceived  manner, 
within  the  classroom  setting,  as  part  of 
their  overall  vocational  training.  A 
variety  of  instructional  approaches  are 
available  to  convey  information  and 
affect  attitudes.  The  purpose  of  this 
study  is  to  identify  approaches  that 
readily  and  consistently  produce 
desired  outcomes  among  vocational 
students.  The  electrical  safety 
curriculum,  which  contains  a 
videotaped  program,  will  be  used  to 
explore  the  effectiveness  of  television  as 
a  delivery  mechanism.  The  cosmetology 
safety  curriculum  will  be  used  to 
examine  the  effectiveness  of  problem 
solving  exercises,  especially  with  regard 
to  group  size. 

The  time-line  for  this  study  is 
approximately  one  year.  In  May  of  the 
1998-99  school  year,  a  baseline 


assessment  of  safety  knowledge  and 
attitudes  of  vocational  secondary  school 
students  will  be  performed.  The  NIOSH 
training  materials  will  not  be  used  with 
this  group  of  students.  For  the  Fall  of 

1999,  participating  schools  will  each  be 
assigned  one  of  the  instructional 
approaches  under  investigation.  At  the 
beginning  of  the  1999-2000  school  year, 
knowledge  and  attitude  pretests  for  both 
trades  will  be  administered  to  students. 
During  the  school  year,  as  the 
prescribed  safety  topics  are  taught, 
knowledge  and  attitudes  will  be 
assessed.  Teachers  and  students  will  be 
surveyed  regarding  their  perceptions  of 
the  instructional  materials  and  their 
cognitive  and  attitudinal  impacts. 
During  this  phase  of  the  study,  the  most 
effective  approaches  will  emerge. 

A  final  assessment  will  be 
administered  to  all  students  in  May 

2000,  allowing  comparison  with  the 
assessments  taken  the  previous  May  of 
students  who  had  not  been  exposed  to 
any  of  the  curricular  elements  under 
study. 

The  identities  and  performances  of 
individual  students,  teachers,  and 
schools  will  be  held  in  confidence.  The 
total  cost  to  respondents  will  be  $0.00. 
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Respondents 


Electrical  teachers 

Electrical  students: 

Baseline  data 

Early  video , 

Late  video 

Cosmetology  teachers 

Baseline  data 

All  discussion  groups .. 

Total 


Number  of 
respondent 


80 

1600 

800 

800 

80 

1600 

1600 


Numt>er  of 
responses/ 
respondent 


Avg.  txjrden 
per  response 


1.00 

JSO 
2S 
.25 
1.00 
.50 
.33 


Total  burden 


80 

800 
800 
800 
80 
800 
1.584 


4,944 


Nancy  Oieal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  99-722  Filed  1-12-99:  8:45  am] 
BILUNO  CODE  4ie3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-05-e9] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Project 

I .  Evaluating  an  Alert  to 
Firefighters — New — National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH) — ^The  mission  of  the  National 
Institute  of  Occupational  Safety  and 
Health  is  to  promote  "safety  and  health 
at  work  for  all  people  through  research 
and  prevention."  NIOSH  not  only 
investigates  and  identifies  occupational 
safety  and  health  hazards,  the  Institute 
also  develops  recommendations  for 
controlling  those  hazards  and  in  some 
cases,  distributes  those 
recommendations  directly  to  affected 
workplaces. 

One  way  that  NIOSH  accomplishes 
this  kind  of  intervention  is  through  the 
Alert.  The  Alert  is  usually  a  six  to  ten 
page  document  that  outlines  the  nature 
of  the  hazard,  the  risks  to  workers,  and 
the  recommendations  for  controlling  the 
hazard.  Again,  the  Alert  is  mailed  to 
workplaces  potentially  affected  by  the 
hazard. 

It  is  unclear,  however,  whether  the 
Alert  is  effective  in  communicating  the 
need  for  and  methods  for  adopting 
NIOSH 's  recommendations  for 
controlling  the  hazard.  To-date,  none  of 
the  Alerts  have  been  rigorously 
evaluated,  but  preliminary  research 
indicates  that  the  Alert  could  be  more 
effective  at  encouraging  safer  workplace 
practices. 


The  Alert  has  traditionally  followed  a 
standard  format  that  does  not  reflect 
current  "best  practices"  in  applied 
communications.  In  this  study,  NIOSH 
proposes  incorporating  several 
alternative  communication  strategies 
into  an  Alert  and  evaluating  the 
effectiveness  of  these  alternatives. 

The  Alert  chosen  for  this  study  is 
concerned  with  firefighters  and  the 
injuries  and  fataUties  that  result  from 
structural  collapse.  In  1998,  Congress 
appropriated  funds  for  NIOSH  to 
conduct  research  and  proceed  with 
interventions  that  will  reduce  the 
number  of  fatalities  among  firefighters. 
Congress  further  instructed  NIOSH  to 
evaluate  the  effectiveness  of  any 
interventions.  This  Alert  is  intended  to 
be  directed  at  the  36,000  fire  stations 
and  1.2  million  career  and  volunteer 
firefighters  across  the  country. 

NIOSH  will  vary  the  content  of  the 
Alert  and  add  chaimels  of  information 
to  inform,  educate,  and  help  fire  stations 
adopt  safer  work  practices.  The  goals  of 
the  study  are  twofold:  1)  to  reduce  the 
risks  of  injury  and  fatality  among 
firefighters.  2)  identify  the  more 
effective  ways  to  deliver  vital  health  and 
s  afety  information  in  NIOSH  Alerts. 
The  study  design  will  allow  NIOSH  to 
minimize  costs  while  identifying  the 
most  effective  strategies.  The  total 
annual  burden  hours  are  320. 


Respondents 

Number  of 
respondents 

Number  of 
responses/re- 
spondent 

Avg.  burden 
per  response 

(in  hrs.) 

Fire  Chiefs 

960 

1 

20/60 

2.  Surveillance  for  Bloodstream  and 
Vascular  Access  Infections  in 
Outpatient  Hemodialysis  Centers — 
New — National  Center  for  Infectious 
Diseases  (NCID).  The  Hospital  Infections 
Program,  NCID  is  proposing  a  study  of 
bloodstream  infections,  vascular  access 
infections,  hospitalizations,  and 
antimicrobial  starts  at  U.S.  outpatient 
hemodialysis  centers.  Although 


bloodstream  and  vascular  access 
infections  are  common  in  hemodialysis 
patients,  there  is  no  existing  system  to 
record  and  track  these  complications. 
Participation  in  the  proposed  project  is 
volimtary;  it  is  estimated  that  100  of  the 
approximately  3,000  U.S.  outpatient 
hemodialysis  centers  will  participate. 
Participating  centers  may  collect  data 
continuously,  or  may  discontinue 


participation  at  any  time;  we  estimate 
that  the  average  center  will  participate 
for  six  months.  Each  month, 
participating  centers  will  record  the 
number  of  hemodialysis  patients  they 
treat  and  maintain  a  log  of  all 
hospitalizations  and  intravenous  (IV) 
antimicrobial  starts.  For  each 
hospitalization  or  IV  antimicrobial  start, 
further  information  (e.g. ,  type  of 
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vascular  access]  clinical  symptoms, 
presence  of  a  v4scular  access  infection, 
and  blood  culture  results)  will  be 
collected.  A  coAiputer  program  will  be 
developed  to  al|ow  dialysis  center 
personnel  to  en^er  and  analyze  their 
own  data;  they  Will  also  transmit  the 
data  to  CDC  wi(h  all  patient  identitiers 
removed.  CDC  ^ill  aggregate  this  data 


and  generate  reports  which  will  be  sent 
to  participating  dialysis  centers.  Rates  of 
bloodstream  infection,  vascular  access 
infection,  and  antimicrobial  use  per 
1000  patient-days  will  be  calculated. 
Also,  the  percentage  of  antimicrobial 
starts  for  which  a  blood  cultiue  is 
performed  will  be  calculated.  Through 
use  of  these  data,  dialysis  centers  will 


be  able  to  track  rates  of  key  infectious 
complications  of  hemodialysis.  This 
will  facilitate  quality  control 
improvements  to  reduce  the  incidence 
of  infections,  and  clinical  practice 
guidelines  to  improve  use  of 
antimicrobials.  The  total  annual  burden 
hours  are  5,200. 


Form 


Agreement  to  Parpcipate 
Census  Forni  . 

Log 

Incident  Forni 


Numt)er  of 
respondents 


100 
100 
100 
100 


Number  of 
responses/ 
respondent 


1 

12 

MO 

1200 


Avg.  burden/ 

response  (in 

hrs.) 


1 

.083 

1 

0.2 


'  Estimated  Mei  in. 


3.  Prevention  of  HIV  Infection  in 
Youth  at  Risk:  Veveloping  Community- 
Level  Intervention  Strategies  that 
Work— New— l^e  National  Center  for 
HIV,  STD.  and  TB  Prevention  (NCHSTP) 
purpose  of  this  survey  is  to  evaluate  the 
effectiveness  ob  an  intervention  to 
reduce  risk  behaviors  associated  with 


HIV  infection  or  transmission  among 
young  men  of  various  race/ethnic 
groups.  Across  10  cities,  data  will  be 
collected  in  the  intervention  and 
comparison  areas,  and  it  will  be  used  to 
assess  risk  behaviors  associated  with 
HIV  acquisition  and  transmission, 
determinants  of  those  behaviors,  and  to 


monitor  awareness  and  contact  with  the 
intervention.  It  is  hoped  that  this 
intervention  study  will  result  in 
lowering  HIV  risk  behaviors  among 
young  men  in  the  target  audiences,  and 
strengthening  HFV  prevention  programs 
in  these  local  communities.  The  total 
annual  burden  hours  are  3,380. 


Table  i.— Pilot  Testing  (March-April  1999) 


Identfy  venues  far  sampling  frames  using  Eligibility  Screener  (BSI) 

Eligibility  Screener  (BSI) 

Respondent  informed  consent  

Full  interview  (QTl)  


Number  of 
respondents 


2.340 
858 
390 
390 


Numt)er 

responses  per 

respondent 


Hrs/response 


1/60 

1/60 

3/60 

20/60 


Response 
burden 


39 

15 

20 

130 


Table  2.— Pre-Intervention  Round  of  Data  Collection  (May-August  1999) 


Eligibility  Screener  (BSI) 

Respondent  informed  consent 
Full  interview  (QT)  


Number  of 
resporxjents 


7,143 
3,250 
3,250 


Numt)er 

responses  per 

respondent 


Hrs/response 


1/60 

3/60 

20/60 


Response 
burden 


119 

163 

1,084 


Table  3.— Monitoring  Round  of  Data  Collection  (May-August  2000) 


Number  of 
respondents 


Number 

responses  per 

respondent 


Hrs/  response 


Response 
txjrden 


Eligibility  Screen«r  (BSI) 

Respondent  informed  consent 
Full  interview  (Otl)  


7,143 
3,250 
3.250 


1/60 

3/60 

20/60 


119 

163 

1,084 


Table  4.— Monitoring  Round  of  Data  Collection  (May-August  2001) 


Number  of 
respondents 


Number 

responses  per 

respondent 


Hrs/response 


Response 
tHjrden 


Eligibility  Screener  (BSI) 

ResporxJent  inforrned  consent 
Full  interview  (Q'  I)  


7.143 
3,250 
3.250 


1/60 

3/60 

20/60 


119 
163 

1.084 
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Table  5.— PosT-lhJXERVENTiON  Round  of  Data  Collection  (May-August  2002) 


Eligibility  Screener  (BSI) 

Respondent  informed  consent 
Full  interview  (QTI)  


Number  of 
respondents 


7,143 
3,250 
3,250 


Numt)er 

responses  per 

respondent 


Hrs/response 


1/60 

3/60 

20/60 


Response 
burden 


119 

163 

1.084 


The  State  and  Local  Area  Integrated 
Telephone  Survey  (SLAITS)  (0920- 
0406)— Extension— The  National  Center 
for  Health  Statistics,  (NCHS)  is  planning 
to  expand  from  the  short  term  pilot 
study  phase  to  a  long  term  integrated 
and  coordinated  survey  system  designed 
to  collect  needed  health  and  welfare 
data  at  the  state  and  local  levels.  Using 
the  random-digit-dialj^g  sampling  frame 
from  the  ongoing  National 
Immunization  Survey  (NIS)  and 
Computer  Assisted  Telephone 
Interviewing  (CATI),  the  State  and  Local 
Area  Integrated  Telephone  Survey 
(SLAITS)  can  quickly  collect  and 
produce  data  to  monitor  health  status, 
child  and  family  well-being,  health  care 
utilization,  access  to  care,  program 
participation,  and  changes  in  health 
care  coverage  at  the  state  and  local 
levels.  These  efforts  are  conducted  in 
cooperation  with  state  and  local 
officials.  SLAITS  offers  a  centrally 
administered  data  collection  mechanism 
with  standardized  questionnaires  and 
quality  control  measures  which  allow 
comparability  of  estimates  between 


states,  over  time,  and  vdth  national  data. 
As  demonstrated  in  the  pilot  study 
phase,  SLAITS  is  designed  to  allow  for 
oversampling  of  population  subdomains 
and  to  meet  federal,  state  and  local 
needs  for  subnational  estimates  which 
are  compatible  with  national  data. 

Questionnaire  content  is  drawn  from 
existing  surveys  such  as  the  National 
Health  Interview  Survey  (NHIS),  the 
National  Health  and  Nutrition 
Examination  Survey  (NHANES),  the 
Current  Population  Survey  (CPS),  the 
Survey  of  Income  and  Program 
Participation  (SIPP),  the  National 
Household  Education  Survey,  and  the 
National  Survey  of  America's  Families, 
as  well  as  the  three  questionnaire 
modules  that  were  developed  for 
SLAITS  during  the  pilot  study  phase. 
These  modules  include  Health,  Child 
Well-Being  and  Welfare,  and  Children's 
Health  Insurance  and  Health  Care 
Utilization. 

The  strategy  of  building  on 
established  survey  systems  provides 
several  advantages.  It  is  less  costly  than 
establishing  a  new  system;  the  proposed 


questions  have  been  thoroughly  tested; 
and  implementation  can  occur  rapidly. 
Basing  SLAITS  on  questions  from  the 
NHIS,  CPS,  and  other  national  in-person 
surveys  will  allow  for  comparisons  with 
national  data.  In  addition,  the  quality  of 
the  estimates  developed  from  the 
telephone  survey  can  be  improved  with 
adjustments  for  households  without 
telephones  using  health  and  socio- 
demographic  information  from 
telephone  and  non  telephone 
households  from  the  NHIS  and  other  in- 
person  surveys. 

Funding  for  SLAITS  is  being  sought 
through  a  variety  of  mechanisms 
including  Foundation  grants,  State 
collaborations,  and  federal 
appropriation  and  evaluation  monies. 
The  level  of  implementation  will 
depend  on  the  amount  of  funding 
received  and  can  be  expanded  as 
funding  permits.  Questionnaire  modules 
vdll  be  compiled  to  address  the  data 
needs  of  interest  to  the  federal,  state  or 
local  funding  agency  or  organization. 
The  total  annual  burden  hours  are 
30,870. 


Respondents 

Number  of 
respondents 

Number  of 
responses/ 
respondents 

Average  bur- 
den/response 
(in  hrs.) 

Noninstitutionalized  household  population  in  50  States  and  D.C 

102,000 
900 

1 

1 

030 

Pretest  nx>dules  

030 

Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  99-724  Filed  1-12-99;  8:45  am) 
BILLING  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  29, 1999,  8:30  a.m.  to 
6:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  III  and  IV,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 


Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will:  (1) 
Discuss  the  influenza  virus  vaccine 
formulation  for  1999  and  2000,  and  (2) 
hear  an  update  on  the  status  of 
influenza  A  H5N1  viruses. 

Procedure:  On  January  29, 1999,  from 
8:30  a.m.  to  5:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  commitsee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  22, 1999.  Oral 
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presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:15j  a.m.,  and  between  3:30 
p.m.  and  4  p.tn.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations!  should  notify  the  contact 
person  before|  January  22, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  |)resent.  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Coitmittee  Deliberations:  On 
January  29, 1$99,  from  5:30  p.m.  to  6:30 
p.m.,  the  meelting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/ or  {confidential  information 
(5  U.S.C.  552|)(c)(4)).  This  portion  of  the 
meeting  will  pe  closed  to  cUscuss  issues 
relating  to  pending  or  proposed 
investigation|l  new  drug  applications. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Aidvisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated;  Janua^  7, 1999. 
Mkhael  A.  Frifdman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc  99-74P  Filed  1-12-99;  8:45  ami 

MLUNQ  COM  410-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Solicitation  of  Information  and 
Recommendations  for  Developing  OI6 
Compliance  program  Guidance  for  the 
Hospice  Industry 

AGBCY:  Office  of  Inspector  General 
(OIG).  HHS. 
action:  Notice. 

-    ■  ^     — ■ 

SUMMARY:  This  Federal  Register  notice 
seeks  the  input  and  recommendations  of 
interested  pafties  into  the  OIG's 
development  of  a  compliance  program 
guidance  for  the  hospice  industry  and 
its  providers,  especially  those  serving 
Medicare  and  Medicaid  beneficiaries. 
Many  providers  and  provider 
organizations  have  expressed  an  interest 
in  better  protecting  their  operations 
from  fraud  and  abuse.  Previously,  the 
OIG  has  developed  guidances  for 
hospitals,  clinical  labOTatories,  home 
health  agencies  and  third-party  medical 
billing  companies.  In  order  to  provide  a 
clear  and  meaningful  guidance  to  those 
segments  of  the  health  care  industry 
involved  in  hpspice  operations,  the  OIG 
is  soliciting  oomments, 
recommendations  and  suggestions  from 
concerned  parties  and  organizations  on 
how  best  to  djevelop  a  compliance 


program  guidance  and  reduce  fraud  and 
abuse  within  the  hospice  industry. 
DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  March  15, 1999. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments,  recommendations 
and  suggestions  to  following  address: 
Department  of  Health  and  Human 
Services,  Office  of  Inspector  General, 
Attention:  OIG-6-CPG,  Room  5246, 
Cohen  Building,  330  Independence 
Avenue,  SW,  Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  the  file  code 
OIG-6-CPG.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  SW, 
Washington,  DC  20201  on  Monday 
through  Friday  of  each  week  from  8:00 
a.m.  to  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Shaw,  Office  of  Coimsel  to  the 
Inspector  General,  (202)  619-2078. 
SUPPLEMENTARY  INFORMATION:  The 
development  of  compliance  program 
guidances  has  become  a  major  initiative 
of  the  OIG  in  its  effort  to  engage  the 
private  health  care  commimity  in 
addressing  and  combating  fraud  and 
abuse.  Recently,  the  OIG  has  developed 
and  issued  compliance  program 
guidance  directed  at  various  segments  of 
the  health  care  industry.'  New  OIG 
guidance  under  consideration  will  be 
designed  to  provide  clear  direction  and 
assistance  to  Medicare  and  Medicaid 
hospice  providers  that  are  interested  in 
reducing  and  eliminating  fraud  and 
abuse  within  their  organizations. 

The  guidances  represent  the 
culmination  of  the  OIG's  suggestions  on 
how  providers  can  most  effectively 
estabUsh  internal  controls  and 
implement  monitoring  procedures  to 
identify,  correct  and  prevent  fraudulent 
and  wasteful  activities.  As  stated  in 
previous  guidances,  these  guidelines  are 
not  mandatory  for  providers,  nor  do 
they  represent  an  exclusive  document  of 
advisable  elements  of  a  compliance 
program. 

In  an  effort  to  formalize  the  process  by 
which  the  OIG  receives  public 


>  Sm  62  FR  9435  (March  3, 1997)  for  clinical 
laboratories,  as  amended  in  63  FR  45076  (August 
24, 1998):  63  FR  8987  (February  23, 1998)  for 
hospiuls:  63  FR  42410  (August  7, 1998)  for  home 
health  agencies,  and  63  FR  70138  (December  18. 
1998)  for  third  parly  medical  billing  companies. 
The  guidances  can  also  be  found  on  the  OIG  web 
site  at  http://www.dhh8.gov/progorg/oig. 


comments  in  connection  with 
compliance  program  guidances,  the  OIG 
is  seeking,  through  this  Federal  Register 
notice,  formal  input  from  interested 
parties  as  the  OIG  begins  developing  the 
compliance  program  guidance  directed 
at  the  hospice  industry  and  its 
providers.  The  OIG  will  give 
consideration  to  all  comments, 
recommendations  and  suggestions 
submitted  and  received  by  the  time 
frame  indicated  above. 

We  anticipate  that  the  hospice 
guidance  will  contain  seven  elements 
that  the  OIG  considers  necessary  for  a 
comprehensive  compliance  program. 
These  seven  elements  have  been 
discussed  in  our  previous  guidances 
and  include: 

•  The  development  of  written 
policies  and  procedures. 

•  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies. 

•  The  development  and 
implementation  of  effective  training  and 
education  programs. 

•  The  development  and  maintenance 
of  effective  lines  of  communication. 

•  The  enforcement  of  standards 
through  well-publicized  disciplinary 
guidelines. 

•  The  use  of  audits  and  other 
evaluation  techniques  to  monitor 
compliance. 

•  The  developm»it  of  procedures  to 
respond  to  detected  offenses  and  to 
initiate  corrective  action. 

The  OIG  would  appreciate  specific 
comments,  recommendations  and 
suggestions  on  (1)  risk  areas  for  the 
hospice  industry,  and  (2)  aspects  of  the 
seven  elements  contained  in  previous 
guidances  that  may  need  to  be  modified 
to  reflect  the  unique  characteristics  of 
the  hospice  industry.  Detailed 
justifications  and  empirical  data 
supporting  suggestions  would  be 
appreciated.  We  are  also  hopeful  that 
any  comments,  recommendations  and 
input  be  submitted  in  a  format  that 
addresses  the  above  topics  in  a  concise 
maimer,  rather  than  in  the  form  of 
comprehensive  draft  guidance  that 
mirrors  previous  guidances. 

Dated:  January  6, 1999. 
June  Gibbs  Bronvn, 

Inspector  General. 

IFR  Doc.  99-689  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-03] 

Submission  for  0MB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
12, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
0\fB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 


Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-fi«e  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (10)  the  names  and  telephone 
nimibers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35.  as 
amended. 

Dated:  January  6, 1999. 

David  S.  Cristy, 

Director,  IBM  Policy  and  Management 
Division. 

Title  of  Proposal:  Project  Applications 
and  Review  of  Application  Delegated 
Processing. 

Office:  Housing. 

OMB  Approval  Number:  2502-0331. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
forms  are  used  to  estimate  the  value  of 
properties  insured  by  HUD.  These  forms' 
may  be  used  by  fee  appraisers,  delegated 
processor  appraisers,  and/or  staff 
appraisers  HUD  may  use  for  estimating 
the  value  of  the  property. 

Fonn  Number:  HUD-92264.  92264A, 
92264T.  92273  and  92274,  92325, 
92326,  92326A,  92329,  912331.  92485 

Respondents:  Individuals  or 
Households,  Business  or  Other-For- 
Profit,  Not-For-Profit  Institutions,  State, 
Local,  or  Tribal  Governments,  and  the 
Federal  Government 

Frequency  of  Submission:  Annually. 


Reporting  burden 


HUD-92264  ... 
HUD-92264A 
HUD-92264T 
HUD-92273  ... 
HUD-92274  ... 
HUD-92325  ... 
HUD-92326  ... 
HUD-92326A 
HUD-92329  ... 
HUD-92331  ... 
HUD-922485  . 


Number  of 

Frequency  of 
response 

Hours  per 

respondents 

response 

230 

1.25 

114 

230 

1.75 

16 

230 

1.00 

1 

230 

1.50 

24 

230 

1.00 

16 

230 

1.00 

18 

230 

1.0 

4 

230 

1.00 

18 

230 

1.00 

2 

230 

1.00 

16 

230 

1.00 

18 

Burden 
hours 


32.775 
6.440 

230 
8,280 
3,680 
4,140 

920 
4.140 

460 
3,680 
4.140 


Total  Estimated  Burden  Hours: 
68,885. 

Status:  Reinstatement  with  changes. 

Contact:  Wendy  Carter.  HUD  (202) 
708-0624,  Joseph  F.  Lackey,  Jr.,  OMB 
(202)  395-7316. 

Dated:  January  6, 1999. 

[PR  Doc.  99-713  Filed  1-12-99;  8:45  am] 
WLUNQ  CODE  421(M>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Scoping  and  Public  Meetings 
on  Proposed  Withdrawal  of  Public 
Lands;  Ash  Meadows  National  Wildlife 
Refuge,  Nevada 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  scoping  and  public 
meetings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  filed  an  application  to 
withdraw  5,360  acres  of  reserved 
Federal  minerals  from  mining  and 
9,459.66  acres  of  public  lands  fi-om 


surface  entry  and  mining  as  part  of  the 
Ash  Meadows  National  Wildlife  Refuge, 
Nye  County.  Nevada.  This  land  has  beien 
and  will  remain  open  to  mineral  leasing. 
The  reserved  Federal  minerals  and 
public  lands  proposed  for  withdrawal 
are  located  within  the  existing  boundary 
of  the  refuge.  The  withdrawal  has  been 
proposed  for  a  period  of  20  years  to 
protect  seeps,  springs,  and  associated 
habitats  for  at  least  24  plants  and 
animals  found  nowhere  else  in  the 
world.  No  private  lands  or  valid  existing 
mineral  rights  would  be  affected  by  the 
proposed  withdrawal.  This  notice 
advises  that  the  Service  has  scheduled 
a  series  of  meetings  to  inform  the  public 
of  the  proposed  withdrawal.  The 
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Service  is  sejking  suggestions  and 
information  Tom  the  public  and  other 
agencies  on  |he  scope  of  issues  related 
to  the  proposed  withdrawal,  including 
the  range  of  alternatives  that  should  be 
considered  in  the  environmental  review 
documents  required  under  the  National 
Environmenjal  Policy  Act.  The  Service 
is  also  seeking  comments  on  other 
elements  related  to  the  future  of  the 
refuge  incluoing,  but  not  limited  to, 
habitat  and  wildlife  management, 
habitat  protaction.  public  use.  cultural 
resources,  relfuge  goals,  long-range 
objectives,  and  strategies  for  achieving 
refuge  purposes.  Information  on  dates 
and  deadlinfs  is  provided  below. 
DATES:  Comiirtents  should  be  received  on 
or  before  Match  12. 1999.  The  meeting 
dates  are: 

5.  Wednesday,  February  17.  1999.  6:00 
p.m.  to  9:q0  p.m..  Las  Vegas.  NV. 

2.  ThursdayJ  February  18.  1999.  3:00 
p.m.  to  5:00  p.m.,  Fahrump.  NV. 

3.  Thursdayj  February  18. 1999.  7:00 
p.m.  to  9:00  p.m.,  Amargosa  Valley, 
NV.  I 

ADDRESSES:  Comments  regarding  the 
scope  of  the  environmental  review 
document  aid  other  issue  related  to  the 
future  of  the!  refuge  should  be  sent  to  the 
Division  of  ilefuge  Planning  (ARW/ 
RPL),  Fish  and  Wildlife  Service  ,  911 
N.E.  11th  A\  enue.  Portland.  Oregon 
97232-4181.  See  SUPPLEMENTARY 
INFORMATlOf*  section  for  electronic 
access  and  f  ling  addresses.  The  meeting 
locations  ar< : 
1.  Las  Vegas  NV — Las  Vegas  Field 

Office,  Bureau  of  Land  Management, 

4765  Vegas  Drive. 
5.  Pahrump.  NV — Bob  Ruud  Community 

Center,  150  East  Basin  Road  at 

Highway    60. 
5.  Amargosa  Valley,  NV — Amargosa 

Valley  Community  Center,  821  East 

Farm  Roa(  i. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Hiughten.  503-232-2231. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  July  2;  ,  1998  a  petition  was 
approved  al  owing  the  U.S.  Fish  and 
Wildlife  Ser/ice  to  file  an  application  to 
withdraw  5,  J60  acres  of  reserved 
Federal  min  jrals  from  location  and 
entry  under  the  mining  laws,  but  not  the 
mineral  leas  ng  laws,  subject  to  valid 
existing  rights,  and  9.459.66  acres  of 
public  lands  from  settlement,  sale, 
location,  or  }ntr)'  under  the  general  land 
laws,  includ  ing  the  mining  laws,  but  not 
the  mineral  easing  laws,  subject  to 
valid  existing  rights.  The  legal 
description  3f  these  lands  is  as 
published  ir  63  FR  43190,  August  12, 
1998.  A  cop  r  of  the  legal  description  is 


available  by  contacting  Charles  J. 
Houghten  at  the  address  or  phone 
number  listed  above.  The  public  lands 
and  reserved  minerals  proposed  for 
withdrawal  are  within  the  existing 
boundary  of  the  Ash  Meadows  National 
Wildlife  Refuge,  Nye  County,  Nevada. 
Private  lands  within  the  existing 
boundary  are  not  affected  by  the 
proposed  withdrawal. 

Tne  Ash  Meadows  National  Wildlife 
Refuge,  located  in  the  Amargosa  Valley 
northwest  of  Pahrump,  Nevada,  was 
established  in  1984.  The  primary 
purpose  of  the  refuge  is  to  provide  for 
the  protection  and  recovery  of 
endangered  fish  and  plants.  At  least  24 
plants  and  animals  that  occ\ir  here  are 
found  nowhere  else  in  the  world.  This 
diversity  of  native  life  distinguishes  the 
Ash  Meadows  ecosystem  as  having  a 
greater  concentration  of  endemic 
species  than  any  other  local  area  in  the 
United  States,  and  the  second  greatest  in 
all  of  North  America.  Twelve  of  these 
species  are  listed  under  the  Endangered 
Species  Act.  The  Service  believes  that 
settlement,  sale,  location,  entry,  and 
other  mining  activities  would  disturb, 
degrade,  or  destroy  critical  surface 
habitat  within  the  refuge.  The  purpose 
of  the  proposed  20-year  withdrawal  is  to 
protect  seeps,  springs,  and  associated 
habitats  for  the  24  plants  and  animals 
that  are  unique  to  the  Ash  Meadows 
ecosystem. 

In  addition,  by  Federal  law  all  lands 
within  the  National  Wildlife  Refuge 
System  are  to  be  managed  in  accordance 
with  an  approved  Comprehensive 
Conservation  Plan  (CCP).  The  CCP 
guides  management  decisions  and 
identifies  refuge  goals,  long-range 
objectives,  and  strategies  for  achieving 
refuge  purposes.  This  planning  process 
may  consider  many  elements,  including 
habitat  and  wildlife  memagement, 
habitat  protection,  public  use,  and 
cultural  resources.  I*ublic  input  into  this 
planning  process  is  essential.  Although 
a  decision  to  develop  a  CCP  for  this 
refuge  at  this  time  has  not  been  made, 
the  Service  is  soliciting  information 
from  the  public  regarding  issues  that 
should  be  addressed  should  the 
decision  be  made  to  proceed  with  the 
development  of  a  CCP.  A  formal  notice 
of  any  decision  to  prepare  a  CCP  will  be 
made  at  a  future  date. 

Scoping  and  Public  Meetings 

Three  public  meetings  have  been 
scheduled.  The  purpose  of  these 
meetings  is  to  provide  an  opportunity 
for  interested  persons  and  agencies  to 
comment  on  the  scope  of  the 
environmental  assessment  or 
environmental  impact  statement  and 
issues  related  to  the  proposed 


withdrawal.  Each  meeting  will  have  an 
open  house  format.  A  brief  overview  of 
the  proposed  withdrawal  will  be 
presented  at  the  opening  of  the  meeting. 
After  this  presentation,  refuge 
management,  planning,  and 
environmental  compliance  staff  will  be 
available  to  discuss  and  receive 
comments  on  the  proposed  withdrawal. 

Electronic  Access  and  Filing  Addresses 

You  may  submit  comments  by 
electronic  mail  (e-mail)  to: 

rlplanning guest@fws.gov  (Please  type 

"Ash  Meadows"  in  the  subject  line). 

Authority 

This  notice  is  published  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300,  and  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (42  U.S.C.  4321 
et  seq),  (NEPA  Regulations  40  CFR 
parts  1500-1508)  to  obtain  suggestions 
and  information  from  other  agencies 
and  the  public  on  the  scope  of  issues 
and  alternatives  that  would  be  analyzed 
or  considered  in  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement,  and 
other  appropriate  Federal  laws  and 
regulations,  including  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  Executive  Order  12996,  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations. 

Dated:  January  7. 1999. 
Dan  Walsworth, 

Acting  Manager,  Califonxia/Nevada 
Operations,  U.S.  Fish  and  Wildlife  Service. 
Sacramento,  California. 
[FR  Doc.  99-727  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-930-08-1310-00-241A;  MSES  47867] 

Mississippi:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451.  a  petition  for  reinstatement  of 
oil  and  gas  lease  MSES  47867.  Greene 
County.  Mississippi,  was  timely  tiled 
and  accompanied  by  all  required  rentals 
and  royalties  accruing  from  June  1, 
1998,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16^3  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
publication  fee  has  been  made. 

The  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
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June  1, 1997,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above.  This  is  in  accordance  with 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Wright  at  (703)  440-1546. 

Dated;  January  5, 1999. 
Gwen  W.  Mason, 
Associate  State  Director. 
(FR  Doc.  99-723  Filed  1-12-99;  8:45  ami 
BILUNG  CODE  4310-GJ-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Minerals  Management  Advisory  Board 
Outer  Continental  Shelf  (OCS) 
Scientific  Committee  (SC);  Notice  of 
Vacancies  and  Request  for 
Nominations 

The  Minerals  Management  Service  is 
seeking  interested  and  qualified 
individuals  to  serve  on  its  Minerals 
Management  Advisory  Board  OCS  SC 
during  the  period  of  October  1,  1999, 
through  September  30,  2001.  The  initial 
2-year  term  may  be  renewable  for  up  to 
an  additional  4  years.  The  OCS  SC  is 
chartered  under  the  Federal  Advisory 
Committee  Act  to  advise  the  Director  of 
the  MMS  on  the  appropriateness, 
feasibility,  and  scientific  value  of  the 
OCS  Environmental  Studies  Program 
(ESPO  and  environmental  aspects  of  the 
offshore  oil  and  gas  program.  This  ESP, 
which  was  authorized  by  the  OCS  Lands 
Act  as  amended  (Section  20),  is 
administered  by  the  MMS  and  covers  a 
wide  range  of  field  and  laboratory 
studies  in  biology,  chemistry,  and 
physical  oceanography,  as  well  as 
studies  of  the  social  and  economic 
impacts  of  OCS  oil  and  gas 
development.  The  work  is  conducted 
through  award  of  competitive  contracts 
and  interagency  and  cooperative 
agreements.  The  OCS  SC  reviews  the 
relevance  of  the  information  being 
produced  by  the  ESP  and  may 
recommend  changes  in  its  scope, 
direction,  and  emphasis. 

The  OCS  SC  comprises  distinguished 
scientists  in  appropriate  disciplines  of 
the  biological,  physical,  chemical,  and 
socioeconomic  sciences.  The  selection 
is  based  on  maintaining  disciplinary 
expertise  in  all  areas  of  research,  as  well 
as  geographic  balance.  Demonstrated 
knowledge  of  the  scientific  issues 
related  to  OCS  oil  and  gas  development 
is  essential.  Selection  is  made  by  the 
Department  of  the  Interior  on  the  basis 
of  these  factors. 


Interested  individuals  should  send  a 
letter  of  interest  and  resume  vdthin  60 
days  to:  As.  Phyllis  Clark,  Program 
Specialist,  Environmental  Division, 
Minerals  Management  Service,  381 
Alden  Street,  Mail  Stop  4040,  Virginia 
20170.  She  may  be  reached  by 
telephone  on  (703)  787-1716  or  e- 
mailed  at  Phyllis.Clark@lmms.gov. 

Dated:  January  8, 1999. 

Carolita  U.  Kallaur, 

Associate  Director  for  Offshire  Minerals 
Management. 

(FR  Doc.  99-768  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  comphance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
parts  774  and  778. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  March  15, 1999,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room  210- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  0MB  for 
extension.  These  collections  are 
contained  in  30  CFR  part  774,  Revision; 
Renewal;  and  Transfer,  Assignment,  or 


Sale  of  Permit  Rights;  and  part  778. 
Permit  Applications — Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  be  included  in 
OSM's  submissions  of  the  information 
collection  requests  to  0MB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  the  information  collection;  (2)  0MB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Revisions;  Renewals;  and 
Transfer,  Assignment,  or  Sale  of  Permit 
Rights— 30  CFR  774. 

0MB  Control  Number:  1029-0088. 

Summary:  Sections  506  and  511  of 
P.L.  95-87  provide  that  persons  seeking 
permit  revisions,  renewals,  transfer, 
assignment,  or  sale  of  their  permit  rights 
for  coal  mining  activities  submit 
relevant  information  to  the  regulatory 
authority  to  allow  the  regulatory 
authority  to  determine  whether  the 
applicant  meets  the  requirements  for  the 
action  anticipated. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Surface 
coal  mining  permit  applicants  and  State 
regulatory  authorities. 

Total  Annual  Responses:  5,442. 

Total  Annual  Burden  Hours:  100,470 
hours. 

Title:  Permit  Applications — Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information — 
30  CFR  778. 

0MB  Control  Number:  1029-0034. 

Summary:  Section  507(b)  of  P.L.  95- 
87  provides  that  persons  conducting 
coal  mining  activities  submit  to  the 
regulatory  authority  all  relevant 
information  regarding  ownership  and 
control  of  the  property  affected,  their 
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compliance  ststus  and  history.  This 
information  is  used  to  insure  all  legal, 
financial  and  c  ompliance  requirements 
are  satisfied  prior  to  issuance  or  denial 
of  a  permit. 

Bureau  Fonk  Number:  None. 

Frequency  of  Collection:  Once. 

Description  pf  Respondents:  Surface 


coal  mining 

regulatory  aul 

Total  Annut 

Total  Annut 


lit  applicants  and  State 
iorides. 
Responses:  420. 
Burden  Hours:  16,261. 


Dated;  Januar^  7. 1999. 
Richard  G.  Bryspn.  ) 

Chief,  Division  of  Regulatory  Support. 
|FR  Doc.  99-759  Filed  1-12-99;  8:45  am] 

BILUNO  COOe  43iat-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-T/J-403] 

In  th«  Matter  of  Certain  Acesulfame 
Potassium  and  Blends  and  Products 
Containing  Same;  Notice  of  Decision 
to  Extend  the  Deadline  for  Determining 
Whether  to  Review  an  initial 
Determination  Finding  No  Violation  of 
Section  337  aad  an  Order  Denying  a 
Motion  for  Saijictions 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  seven  (7)  diys,  or  until  January  14, 
1999,  the  deadline  for  determining 
whether  to  revjiew  an  initial 
determination  (ID)  issued  by  the 
presiding  administrative  law  judge  (ALJ) 
in  the  above-c^ptioned  investigation 
finding  no  violation  of  section  337  of 
the  Tariff  Act  6f  1930  and  ALJ  Order  No. 
23.  which  denied  a  motion  for 
sanctions.        I 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  P.  Johnson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commi$sion,  500  E  Street,  S.W., 
Washington.  I^.C.  20436,  telephone 
(202)  205-309B.  Hearing-impaired 
persons  are  adivised  that  information  on 
this  matter  can  be  obtained  by 
contacting  thej  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  ol^tained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  itistituted  this  investigation 
on  November  14, 1997,  based  on  a 
complaint  filed  by  Nutrinova  Nutrition 
Specialties  an^  Food  Ingredients  GmbH 


of  Frankfurt  am  Main,  Federal  Republic 
of  Germany,  and  Nutrinova  Inc..  of 
Somerset.  New  Jersey  (collectively 
referred  to  as  "complainants").  62  FR 
62070  (1997).  The  complaint  named 
four  respondents — Hangzhou  Sanhe 
Food  Company  Ltd..  of  Zheijiang. 
People's  Republic  of  China;  JRS 
International.  Inc..  of  Garfield.  New 
Jersey;  Dingsheng.  Inc..  of  Temple  City. 
California;  and  WYZ  Tech..  of  Chino, 
California.  Hangzhou  Sanhe  Food 
Additives  Factory,  of  Hangzhou, 
Zheijiang,  Peoples  Republic  of  China 
was  subsequently  added  as  a 
respondent. 

Complainants  alleged  that 
respondents  had  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  within 
the  United  States  after  importation 
certain  acesulfame  potassium  or  blends 
or  products  containing  same  by  reason 
of  infiingement  of  claims  1,  2,  3,  4  or  5 
of  U.S.  Letters  Patent  4,695,629  ("the 
'629  patent")  or  claims  1  or  2  of  U.S. 
Letters  Patent  4,158.068  ("the  '068 
patent").  Acesulfame  potassium  is  an 
artificial  sweetener. 

The  ALJ  held  a  tutorial  on  the 
technology  of  artificial  sweeteners  and 
the  processes  for  their  manufacture  on 
June  5. 1998.  The  evidentiary  hearing 
was  held  from  June  29. 1998.  to  July  10, 
1998. 

On  May  12. 1998.  complainants  filed 
a  motion  seeking  the  imposition  of 
monetary  and  non-monetary  sanctions 
against  respondents  for  respondents' 
failure  to  provide  timely  discovery.  The 
motion  was  supported  in  part  and 
opposed  in  part  by  the  Commission 
investigative  attorney  (lA)  and  opposed 
by  respondents.  On  August  14.  1998.  the 
ALJ  issued  Order  No.  23,  denying 
complainants'  motion  for  sanctions,  but 
offering  complainants  an  opportimity  to 
seek  reopening  of  the  record  for  the 
purpose  of  presenting  additional  facts 
and  arguments  relevant  to  respondents' 
belatedly-produced  discovery. 
Complainants  declined  to  seek 
reopening  of  the  record. 

(Jn  November  20.  1998.  the  ALJ 
issued  his  final  ID.  in  which  he 
concluded  that  there  was  no  violation  of 
section  337,  based  on  the  following 
findings:  (a)  claims  1-5  of  the  '629 
patent  are  not  infringed  by  respondents' 
accused  process;  (b)  claims  1-2  of  the 
'068  patent  are  invalid  as  obvious  over 
the  prior  art;  (  c)  claims  1-2  of  the  '068 
patent  are  not  infringed  by  respondents' 
accused  product. 

On  December  3. 1998.  complainants 
filed  a  petition  for  review  of  the  ID  and 
Order  No.  23.  arguing  that  the  ALJ  erred 
in  all  of  his  adverse  findings  relating  to 
failure  to  impose  sanctions  and  in  his 


infringement  analysis  of  the  '629  patent. 
Complainants  did  not  petition  for 
review  of  the  findings  in  the  ID  with 
respect  to  the  '068  patent.  The  lA  also 
petitioned  for  review  of  Order  No.  23 
and  the  ID  on  policy  grounds.  On 
December  10. 1998,  respondents  filed  a 
response  to  the  petitions  for  review.  The 
lA  also  filed  a  response  to  complainants' 
petition  for  review. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337.  and  section 
210.42(h)(2)  of  the  Commission  of 
Practice  and  Procedure.  19  CFR 
210.42(h)(2). 

Copies  of  the  nonconfidential  version 
of  Order  No.  23  and  the  ID.  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation,  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-2000.  Hearing  impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-205- 
1810. 

Issued:  January  7, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  99-754  Filed  1-12-99;  8:45  ami 
BILLMOOOOE  7t»O-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  AA1921-127  (Review)] 
Elemental  Sulfur  From  Canada 

Determination 

On  the  basis  of  the  record  ■  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
finding  on  elemental  sulfur  from  Canada 
would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  this 
review  on  August  3, 1998  (63  FR  41280) 
and  determined  on  November  5, 1998 


'  The  record  is  deflned  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 


Federal  Register /Vol.  64,  No.  8 /Wednesday.  January  13,  1999 /Notices 


that  it  would  conduct  an  expedited 
review  (63  FR  64275,  November  19, 
1998).  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3152 
(January  1999).  entitled  Elemental 
Sulfur  from  Canada:  Investigation  No. 
AA1921-127  (Review). 
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Issued:  January  7, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-753  Filed  1-12-99:  8:45  am] 
BILUNQ  CODE  702»-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  AA1921-162  (Review)] 

Antidumping:  Melamine  From  Japan 

agency:  United  States  International 
Trade  Commission. 

action:  Scheduling  of  a  full  five-year 
review  concerning  the  antidumping 
duty  finding  on  melamine  from  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  a  full  review 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  finding  on  melamine  fi-om  Japan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury.  For 
further  information  concerning  the 
conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).Jlecent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  23.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Trainor  (202-205-3354).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 


accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  5, 1998,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  review  were  such  that  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Act  should  proceed  (63  FR  63747, 
November  16, 1998) .  A  record  of  the 
Commissioners'  votes  and  statements  of 
Chairman  Lynn  M.  Bragg  and 
Commissioner  Carol  T.  Crawford  are 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Participation  in  the  review  and  public 
service  list 

Persons,  including  industrial  users  of 
the  subject  merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  this  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  §  1677(9).  who  are  parties  to  the 
review.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  review  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report 

The  prehearing  staff  report  in  the 
review  will  be  placed  in  the  nonpublic 
record  on  May  4, 1999,  and  a  public 
version  will  be  issued  thereafter, 


pursuant  to  section  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  review  beginning 
at  9:30  a.m.  on  May  20. 1999,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  12,  1999.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  17,  1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f).  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  review  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.65  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  13,  1999.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  1. 1999; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
review  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  review  on  or  before  June  1 .  1999.  On 
June  23,  1999.  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  28.  1999. 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.68  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  iny  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 


2234 


Federal  Register /Vol.  64,  No.  8  /  Wednesday.  January  13.  1999 /Notices 


rules.  The  Coitmission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  | 

In  accordance  with  sections  201.16(c) 
and  207.3  of  tae  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  rieview  (as  identified  by 
either  the  pub  ic  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secietary  will  not  accept  a 
document  for  iling  without  a  certificate 
of  service. 

Authority 

This  review  is  being  conducted  under 
authority  of  til  le  VII  of  the  Tariff  Act  of 
1930;  this  notice  is  published  pursuant 
to  section  207  62  of  the  Commission's 
rules. 

Issued:  Januaiy  4, 1999. 

By  order  of  th  s  Commission. 
Donna  R.  Koehi  ike. 
Secretary. 
(FR  Doc.  99-75^  Filed  1-12-99;  8:45  am] 

BILUNG  COOE  702«-02-P 


kTK}N> 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-99-02] 
Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETING:  United 
States  Intema^onal  Trade  Commission. 
TIME  AND  DATE|  January  20,  1999  at  11:00 
a.m.  I 

PLACE:  Room  ioi,  500  E  Street  SW.  . 
Washington,  ^  20436. 
STATUS:  Openlto  the  public. 
MATTERS  TO  Bg  CONSIDERED: 

1.  Agenda  f<>r  future  meeting:  none. 

2.  Minutes.  ] 

3.  Ratificatipn  List. 

4.  biv.  No.  iiA1921-188  (Review) 
(Prestressed  Qoncrete  Steel  Wire  Strand 
from  Japan) — briefing  and  vote.  (The 
Commission  vpll  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  February  2, 1999.) 

5.  Outstanding  action  jackets: 
(1.)  Document  No.  GC-98-061: 

IDecision  on  pjetition  of  complainant 
Atmel  for  relief  from  final  determination 
finding  U.S.  Fbtent  No.  4.451.903 
unenforceable  in  Inv.  No.  337-TA-395 
Certain  EPROM,  EEPROM.  Flash 
Memory,  and  Flash  Microcontroller 
Semiconductor  Devices  and  Products 
Containing  Same). 

(2.)  Document  No.  GC-98-068: 
Whether  to  review  final  initial 
determination  finding  no  violation  of 
section  337  iA  Inv.  No.  337-TA^K)3 
(Certain  Acesulfame  Potassium  and 
Blends  and  Ptoducts  Containing  Same). 


In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  January  11, 1999. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-850  Filed  1-11-99;  2:56  pmj 

BtLUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  98-22] 

Yl  Heng  Enterprises  Development  Co. 
and  Luciano  Martinez  &  cia  S.C.S.; 
Suspension  of  Shipments 

On  March  4, 1998.  the  then-Acting 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA) 
issued  two  Orders  to  Suspend  Shipment 
to  Yi  Heng  Enterprises  Development 
Company  (Yi  Heng)  of  Hong  Kong, 
China,  notifying  it  that  DEA  had  ordered 
the  suspension  of  two  shipments  of 
10,000  kilograms  each  of  potassium 
permanganate  that  were  transshipped 
through  the  Port  of  Oakland.  California 
on  December  6  and  28, 1997.  on  their 
way  to  its  customer  Luciano  Martinez  y 
cia  S.C.S.  (Martinez)  of  Bogota. 
Colombia.  The  Orders  to  Suspend 
Shipment  stated  that  DEA  believed  that 
the  listed  chemical  may  be  diverted 
based  on  failure  to  notify  DEA  of  the 
transshipments  in  violation  of  21  CFR 
1313.31  and  on  alleged  diversionary 
practices  by  Martinez. 

On  April  7, 1998,  a  hearing  was 
requested  on  the  suspension  of 
shipments  on  behalf  of  both  Yi  Heng 
and  Martinez  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  Both  Yi  Heng 
and  Martinez  waived  the  requirement 
set  forth  in  21  U.S.C.  971(c)(2)  that  the 
hearing  be  held  within  45  days  after  the 
request  for  a  hearing  is  filed,  but  did  not 
waive  their  right  to  a  hearing  at  a  later 
date.  During  prehearing  procedures,  the 
issue  was  raised  whether  Martinez  was 
entitled  to  participate  in  the  hearing.  In 
a  Memorandum  to  Counsel,  Ruling,  and 
Order  for  Prehearing  Statements  dated 
May  4, 1998,  Judge  Bittner  concluded, 
as  will  be  discussed  in  more  detail 
below,  that  Martinez  is  entitled  to 
participate  in  a  hearing  on  the  record 
pursuant  to  21  U.S.C.  971(c). 

The  hearing  in  this  matter  was 
scheduled  to  begin  on  August  11. 1998. 
However,  on  August  5. 1998.  counsel  for 
Martinez  and  Yi  Heng  filed  a  Notice  of 


Waiver  of  Hearing,  stating  that  they 
"have  concluded  that  the  suspension 
orders  can  be  sustained  based  on  the 
absence  of  notice  pursuant  to  21  CFR 
1313.12.  21  CFR  1313.21,  and  21  CFR 
1313.31,"  and  that  they  therefore 
"waive  their  right  to  a  hearing  on  the 
suspension  of  shipments  orders."  On 
August  6. 1998.  the  Government  filed  a 
response  to  the  Notice  of  Waiver  of 
Hearing  indicating  that  it  did  not  object 
to  the  waiver  of  the  hearing,  but  arguing 
that  the  issues  cannot  be  limited  to 
those  set  forth  in  the  notice.  Thereafter, 
on  August  7, 1998.  Judge  Bittner  issued 
an  Order  which  terminated  the 
proceedings  before  her  and  indicated 
that  the  file  would  be  forwarded  to  the 
Deputy  Administrator. 

On  August  11. 1998,  counsel  for  Yi 
Heng  and  Martinez  submitted  a  letter  to 
Government  counsel  forwarding 
additional  documents  to  be  included  in 
the  file  for  consideration  by  the  Deputy 
Administrator.  In  that  letter,  counsel  for 
Yi  Heng  and  Martinez  states  that 
"(n)otwithstanding  the  fact  that  the 
proceedings  before  the  administrative 
law  judge  have  been  terminated,  we 
have  not  withdrawn  our  legal  arguments 
set  forth  in  our  filings  before  the  ALJ. 
Those  legal  arguments,  as  set  forth  in 
our  prehearing  conference  statements 
are  now  to  be  submitted  for  review  and 
determination  by  the  Deputy 
Administrator." 

The  Deputy  Administrator  concludes 
that  Yi  Heng  and  Martinez  are  deemed 
to  have  waived  their  opportunity  for  a 
hearing.  After  considering  relevant 
material  from  the  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1313.54(c)  and  1313.57. 

First,  the  Deputy  Administrator  must 
address  whether  Martinez  was  entitled 
to  participate  in  these  proceedings. 
Pursuant  to  21  U.S.C.  802(35)  and  21 
CFR  1310.04,  potassium  permanganate 
is  a  List  II  chemical  because  it  is  a 
chemical  that  is  used  in  the  illegal 
manufacturing  of  a  controlled 
substance.  Each  regulated  person  who 
imports  or  exports  a  listed  chemical  is 
required  to  notify  DEA  of  the 
importation  or  exportation  not  later  than 
15  days  before  the  transaction  is  to  take 
place.  See  21  U.S.C.  971(a).  A  regulated 
person  is  defined  in  21  U.S.C.  802(38) 
as  "a  person  who  manufacturers, 
distributes,  imports  or  exports  a  listed 
chemical.  *  *  *"  DEA  may  order  the 
suspension  of  any  importation  or 
exportation  of  a  listed  chemical 
pursuant  to  21  U.S.C.  971(c)  on  the 
ground  "that  the  chemical  may  be 
diverted  to  the  clandestine  manufacture 
of  a  controlled  substance,"  and  a 
regulated  person  to  whom  an  order  to 
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suspend  shipment  applies  is  entitled  to 
a  hearing. 

In  adoition,  the  regulations 
implementing  these  provisions  of  the 
law  also  require  advance  notiHcation  to 
DEA  if  a  listed  chemical  meeting  certain 
criteria  is  "transferred  or  transshipped 
within  the  United  States  for  immediate 
exportation.  *  *  *"  See  21  CFR 
1313.31.  While  transshipment  is  not 
defined,  the  regulations  do  defme 
"chemical  export"  as  "transferring 
ownership  or  control,  or  the  sending  or 
taking  of  threshold  quantities  of  listed 
chemical  out  of  the  United  States 
*  *  *"  and  "chemical  exporter"  as  "a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  export 
transaction,  has  the  power  and 
responsibility  for  determining  and 
controlling  the  sending  of  the  listed 
chemical  out  of  the  United  States."  See 
21  CFR  1300.02(b)(5)  and  (6).  Further. 
21  CFR  1300.02(b)(7)  and  (8)  defme 
"chemical  import"  as  "any  bringing  in 
or  introduction  of  such  listed  chemical 
into  either  the  jurisdiction  of  the  United 
States  or  into  the  Customs  Territory  of 
the  United  States  •  •  *"  and  "chemical 
importer"  as  "a  regulated  person  who, 
as  the  principal  party  in  interest  in  the 
import  transaction,  has  the  power  and 
responsibility  for  determining  and 
controlling  the  bringing  in  or 
introduction  of  the  listed  chemical  into 
the  United  States." 

In  its  prehearing  filings,  the 
Government  essentially  argued  that  Yi 
Heng  imported  the  potassium 
permanganate  into  the  United  States  for 
transshipment  to  Colombia  and 
therefore  is  the  "regulated  person"  to 
whom  the  order  of  suspension  applies 
and  as  a  result  is  the  only  one  entitled 
to  participate  in  these  proceedings.  Yi 
Heng  and  Martinez  asserted  that 
Martinez  purchased  the  potassium 
permanganate  from  Yi  Heng  F.O.B. 
Huangpu,  China  which  means  that 
Martinez  assumed  title  to,  the  obligation 
to  pay  transportation  charges  for,  and 
the  risk  of  loss  of  the  goods  when  Yi 
Heng  delivered  the  potassiimi 
permanganate  to  the  carrier. 

Judge  Bittner  noted  that  all  parties 
seem  to  be  in  agreement  that  Yi  Heng  is 
entitled  to  participate  in  these 
proceedings,  but  Uiat  "the  statute  does 
not  specify  that  only  one  party  in  a 
transaction  is  entitled  to  a  hearing. 
Furthermore,  the  statute  provides  the 
opportunity  for  a  hearing  to  'a  regulated 
person  to  whom  an  order  (suspending 
shipment)  applies,'  not  necessarily  the 
person  to  whom  the  order  was  issued." 
Thus  Judge  Bittner  concluded  and  the 
Deputy  Administrator  agrees  that  if  the 
title  to  the  potassium  permanganate 
passed  to  Martinez  before  the  chemical 


entered  the  United  States,  then  Martinez 
is  the  principal  party  in  interest.  There 
is  no  evidence  in  the  file  to  refute  the 
position  of  Yi  Heng  and  Martinez  that 
the  title  passed  to  Martinez  when  the 
goods  were  given  to  the  carrier  in  China. 
Therefore,  Martinez  should  be 
considered  an  importer  of  the  potassium 
permanganate  into  the  United  States 
and  an  exporter  of  the  chemical  from 
the  United  States,  and  as  such  is  a 
regulated  person.  As  a  regulated  person 
to  whom  the  suspension  order  applies, 
Martinez  is  entitled  to  participate  in 
these  proceedings  pursuant  to  21  U.S.C. 
971(c). 

The  Deputy  Administrator  finds  that 
based  upon  the  assertions  of  Yi  Heng 
and  Martinez  in  their  Notice  of  Waiver 
of  Hearing,  it  is  undisputed  that  no 
advance  notification  of  the  December  6 
and  28, 1997  shipments  of  potassium 
permanganate  was  provided  to  DEA  as 
required  by  the  regulations,  and  that 
this  provides  a  basis  for  the  suspension 
of  these  shipments.  In  its  August  11, 
1998  letter  to  Government  counsel,     . 
counsel  for  Yi  Heng  and  Martinez 
indicate  that  they  have  not  withdrawn 
their  legal  arguments  set  forth  in  their 
filings  before  Judge  Bittner.  However,  all 
but  one  of  Yi  Heng  and  Martinez' 
arguments  relate  to  whether  advance 
notice  was  required  and  whether  the 
suspensions  and  seizures  of  the 
shipments  of  the  potassium 
permanganate  were  proper.  In  its  Notice 
of  Waiver  of  Hearing,  Yi  Heng  and 
Martinez  concede  that  "the  suspension 
orders  can  be  sustained  based  on  the 
absence  of  notice."  In  other  words,  Yi 
Heng  and  Martinez  concede  that 
advance  notice  of  the  shipments  was 
required  and  that  the  failure  to  provide 
such  notice  is  a  basis  for  the  suspension 
of  the  shipments.  Therefore,  the  Deputy 
Administrator  finds  it  urmecessary  to 
address  the  earlier  argiunents  of  Yi  Heng 
and  Martinez. 

However,  counsel  for  Yi  Heng  and 
Martinez  does  raise  the  argument  in  its 
August  11, 1998  letter  that  all  evidence 
regarding  the  activities  of  Martinez' 
customers  is  irrelevant  and  should  not 
be  considered  in  rendering  a  decision  in 
this  matter.  Specifically,  counsel  argues 
that  21  CFR  1316.59  provides  inter  alia 
that  only  relevant  evidence  should  be 
considered;  that  Martinez  engaged  in  a 
legitimate  business;  that  there  are  no 
allegations  that  Martinez  knew  of  the 
improper  conduct  of  its  customers;  that 
Martinez  cannot  be  held  responsible  for 
the  bad  acts  of  its  customers;  and  that 
Martinez  has  no  control  over  potassium 
permanganate  once  it  is  sold  to  its 
customers.  The  Deputy  Administrator 
disagrees  with  Yi  Heng  and  Martinez 
and  finds  that  evidence  relating  to  the 


activities  of  Martinez'  customers  is 
relevant.  In  order  to  suspend  a 
shipment,  the  Deputy  Administrator 
must  find  that  the  chemical  at  issue  may 
be  diverted  to  the  clandestine 
manufacture  of  a  controlled  substance. 
The  prior  conduct  of  Martinez' 
customers  regarding  potassium 
permanganate  is  clearly  relevant  in 
determining  whether  the  shipments  may 
be  diverted. 

After  reviewing  the  file  in  this  matter, 
the  Deputy  Administrator  finds  that 
there  is  ample  evidence  that  these 
chemicals  may  be  diverted  to  the 
clandestine  manufacture  of  a  controlled 
substance.  Information  in  the  file 
indicates  that  one  customer  purchases 
50%  of  all  of  Martinez'  sales  of 
potassium  permanganate.  A  review  of 
that  customer's  sales  invoices  for 
October  1  through  December  31, 1997, 
revealed  that  the  company  made 
numerous  sales  of  potassium 
permanganate  to  individuals  with  non- 
existent addresses.  In  addition,  the 
company  sold  large  quantities  of 
potassium  permanganate  to  customers 
that  did  not  have  chemical  permits 
authorizing  them  to  purchase  more  than 
5  kilograms  or  5  liters  of  the  chemical 
at  a  time.  When  told  to  stop  this 
practice,  the  company  told  its  customers 
to  gather  identification  from  their 
employees.  The  company  then  used  this 
information  for  its  records  to  indicate 
sales  of  potassium  permanganate  to 
individuals  in  quantities  less  than  5 
kilograms  where  no  permit  would  be 
required.  There  is  also  information  in 
the  file  that  another  of  Martinez' 
customers  employed  this  same  practice. 

The  Deputy  Administrator  also  finds 
that  a  review  of  the  file  in  this  matter 
revealed  that  Martinez  sold  1,000 
kilograms  of  potassium  permanganate  to 
a  company  that  had  gone  out  of  business 
approximately  two  years  before  the  sale, 
and  that  it  sold  the  chemical  to  another 
company  at  an  address  that  had  been 
abandoned  for  at  least  seven  months 
before  the  sale. 

The  Deputy  Administrator  further 
finds  that  the  suspension  orders 
specifically  noted  that  in  1993  the 
Colombian  National  Police  seized 
Martinez'  stock  of  potassium 
permanganate  for  exceeding  its  import 
quota  in  violation  of  Colombian  law. 
However,  the  Deputy  Administrator 
finds  that  there  is  evidence  in  the  file 
that  this  seizure  was  based  upon  an 
importation  of  17,500  kilograms  of  the 
chemical.  Martinez  had  received 
authorization  to  import  16,000 
kilograms.  Information  in  the  file 
indicates  that  the  chemicals  were  in  a 
sealed  drum  on  its  w;;y  to  Martinez 
when  it  realized  that  che  shipment 
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exceeded  its  ir  iport  quota,  and  it  sought 
authorization  I  or  the  other  1,500 
kilograms.  Mai  tinez  was  cleared  by  the 
Colombian  gov  emment  of  any 
wrongdoing  in  this  matter. 

The  Deputy  \dministrator  finds  it 
significant  thai  at  the  time  of  the 
December  6  and  28, 1997  shipments  to 
Martinez  the  Lnited  States  had 
decertified  the  Government  of  Colombia 
after  a  determi  lation  was  made  by  the 
President  of  th ;  United  States  that  the 
controls  utilize  d  by  the  Government  of 
Colombia  to  pi  event  the  processing  and 
trafficking  of  illicit  drugs  were 
inadequate.  This  caused  DEA  to  issue  a 
policy  stateme;  it  indicating  that  a 
heightened  review  process  would  be 
used  for  shipments  of  listed  chemicals 
to  Colombia.  Sje  61  FR  13,759  (1996). 

Pursuant  to  :;i  U.S.C.  971(c),  and  the 
delegation  of  aathority  found  in  28  CFR 
0.100(b)  and  oJl04.  the  Deputy 
Administrator  may  "order  the 
suspension  of  <  my  importation  or 
exportation  of  i  listed  chemical  *  *  * 
on  the  ground  liat  the  chemical  may  be 
diverted  to  the  clandestine  manufacture 
of  a  controlled  substance."  The  Deputy 
Administrator  concludes  that  there  is 
substantial  evidence  to  support  the 
conclusion  thai  these  shipments  of 
potassium  pen  nanganate  may  be 
diverted  to  the  clandestine  manufacture 
of  a  controlled  substance.  No  advance 
notification  of  the  shipments  was 
provided  to  DEA  as  required  by  21  CFR 
1313.31  Yi  Heiig  and  Martinez  have 
conceded  that  idvance  notification  was 
required  and  tliat  the  suspension  of  the 
shipments  can  be  sustained  based  upon 
the  failure  to  fi  le  such  notification.  In 
addition,  there  is  evidence  in  the  file 
that  both  Martinez  and  its  customers 
have  improper  y  sold  potassium 
permanganate  n  the  past.  Finally,  the 
decertification  of  the  Government  of 
Colombia  at  th;  time  of  the  shipments 
leads  to  the  conclusion  that  this 
shipment  of  a  1  ist  chemical  may  be 
diverted  to  the  clandestine  manufacture 
of  a  controlled  substance. 


Accordingly 
Administrator 
Administration 


the  Deputy 

of  the  Drug  Enforcement 
pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  971 
and  28  CFR  0.1  00(b)  and  0.104,  hereby 
order  that  the  proposed  transshipments 
described  aboMe,  be,  and  they  hereby 
are,  suspended,  and  that  these 
proceedings  arp  hereby  concluded.  This 
final  order  is  effective  immediately. 

Dated:  januar^ie.  1999. 
Donnie  R.  MarsHall, 

Deputy  Administrator. 
[PR  Doc.  99-687 
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Filed  1-12-99;  8:45  am] 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 

Advisory  Board  Meeting 

TIME  AND  DATE:  8:30  a.m.  to  5:00  p.m.  on 

Monday,  February  8,  1999  and  8:00  a.m. 

to  12  noon  on  Tuesday,  February  9, 

1999. 

PLACE:  Westin  Fairfax  Hotel,  2100 

Massachusetts  Avenue  N.W., 

Washington,  DC  20008. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Updates  on 

Strategic  Planning  and  Interstate 

Compact  Activities  and  Program 

Division  Reports. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Larry  Solomon,  Deputy  Director,  202- 

307-3106,  ext.  155. 

Morris  L.  Thigpen, 

Director. 

IFH  Doc.  99-721  Filed  1-12-99;  8:45  am) 

BILLING  CODE  4410-36-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
cf  the  Act.  NACOSH  wall  hold  a  meeting 
on  February  10  and  11, 1999,  in  Room 
N3437  A-D  of  the  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue  NW,  Washington,  D.C.  The 
meeting  is  open  to  the  public  and  will 
begin  at  2:00  p.m.  lasting  until 
approximately  5:30  p.m.  the  first  day, 
February  10.  On  February  11,  the 
meeting  will  begin  at  8:30  a.m.  and  last 
until  approximately  4:00  p.m. 

During  its  last  meeting  November  9- 
10,  NACOSH  decided  that  one  of  its 
areas  of  activity  over  the  next  two  years 
should  be  to  study  OSHA's  standard- 
setting  and  regulatory  process.  The 
Committee  plans  to  examine  and 
discuss  the  different  models  available  to 
the  agency  for  promulgating  standards 
and  regulations,  including  the  full  6(b) 
process,  negotiated  rulemaking,  and  the 
use  of  standards  advisory  committees. 
NACOSH  wrill  also  examine  the  use  of 


voluntary  consensus  standards  and 
guidelines  in  the  standard  setting 
process;  models  used  in  other 
jurisdictions;  and  the  role  of 
professional  organizations  in  the 
process.  The  Committee  will  focus  on 
specific  standards  to  inform  its 
discussions.  Methylene  chloride  will  be 
used  as  an  example  of  the  6(b)  process, 
steel  erection  as  an  example  of 
negotiated  rulemaking,  and  metal 
working  fluids  as  an  example  of  the 
standards  advisory  committee  model. 
NACOSH  will  invite  key  players  who 
were  or  are  involved  in  each  of  these 
regulatory  areas  to  make  presentations 
at  upcoming  meetings.  These  include 
representatives  from  industry  and  labor, 
employers,  involved  health  and  safety 
professionals;  and  others,  as  well  as  the 
involved  government  officials  from 
OSHA  and  NIOSH.  Members  of  the 
public  are  invited  to  submit  comments. 

Discussion  Points  for  Presentations  on 
Different  Models  for  OSHA's 
Regulatory  Process 

Presenters  are  asked  to  address  the 
following  issues/questions  in  their 
remarks. 

1.  How  did  you  become  involved  in 
the  process?  What  was  the  role? 

2.  What  were  the  key  issues  in  the 
process?  (e.g.,  technical,  economic, 
political  feasibility;  scope  of  the 
standard;  nature  of  the  regulated 
community) 

3.  What  went  right  and  what  went 
wrong  with  the  process?  That  is,  what 
were  the  major  obstacles  and  what  were 
the  strengths  of  the  process? 

4.  Based  on  your  experience  and 
expertise,  how  could  the  process  be 
improved?  That  is,  how  could  it  be  done 
better,  faster,  more  efficiently,  less 
contentiously,  etc.?  Consider  what  all 
the  different  parties  might  contribute  in 
this  context — not  just  what  the  agency 
should  do. 

5.  What  advice  would  you  give  OSHA 
if  it  were  to  embark  on  another 
rulemaking  using  the  same  process? 

The  entire  morning  of  February  11 
will  be  devoted  to  this  subject.  Other 
agenda  items  will  include:  a  brief 
overview  of  current  activities  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  a  brief 
discussion  of  OSHA's  regulatory  agenda 
for  the  coming  three  years,  a 
presentation  by  NIOSH  on  the  changing 
workforce  and  nature  of  work, 
workgroup  reports  and  a  committee 
discussion  of  how  to  structure  its 
interest  in  partnerships  over  the  coming 
year. 
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Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  period  of 
time,  there  is  usually  insufficient  time 
on  the  agenda  for  members  of  the  public 
to  address  the  committee  orally. 
However,  any  such  requests  will  be 
considered  by  the  Chair  who  will 
determine  whether  or  not  time  permits. 
Any  request  to  make  an  oral 
presentation  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact 
Theresa  Berry  (phone:  202-693-1999; 
FAX:  202-693-1641)  one  week  before 
the  meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  the  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Joanne  Goodell,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N-3641,  200 
Constitution  Avenue  NW,  Washington, 
D.C.,  20210  (phone:  202-693-2400; 
FAX:  202-693-1641;  e-mail 
joanne.goodell@osha-no.osha.gov;  or  at 
www.osha.gov). 

Signed  at  Washington,  D.C.,  this  7th  day  of 
January,  1999. 
Charles  N.  Jefifress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[FR  Doc.  99-744  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-013] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 


NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 

DATES:  Wednesday.  January  27, 1999, 
9:00  a.m.  to  4:00  p.m.  and  Thursday, 
January  28.  1999,  9:00  a.m.  to  noon. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  Lyndon  B. 

Johnson  Space  Center,  Building  1,  Room 

820.  Houston,  TX  77058-3696. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ralph  C.  Thomas  III,  Code  K,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546,  (202)  358-2088. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— MBRAC  Subpanel  Reports 

— Status  of  MBRAC  Recommendations 

— Special  Issues 

— Action  Items 

—Call  to  Order 

— Reading  of  Minutes 

— Agency  Small  Disadvantaged 

Business  (SDB)  Program 
— Report  of  Chair 
— Public  Comment 
— Center  Directorate  Reports 
—Report  on  NASA  FY  98  SDB 

Accomplishments 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors'  register. 

Dated:  January  7, 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-741  Filed  1-12-99;  8:45  am) 

BILUNO  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-012] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Benick  Brands,  Inc.,  of 
Glastonsbury.  Connecticut,  has  applied 
for  an  exclusive  license  to  practice  the 
inventions  described  and  claimed  in 
U.S.  Patent  No.  5.772.912.  entitled 
"Environmentally  Friendly  Anti-Icing 
Fluid."  and  in  NASA  Case  No.  ARC- 
12069-9GE,  entitled  "Anti-Icing  Fluid 
or  Deicing  Fluid."  Both  inventions  are 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 


the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  should  be  sent  to 
NASA  Ames  Research  Center. 

DATES:  Responses  to  this  notice  should 
be  received  by  March  15. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dal  Bon,  Patent  Counsel. 
NASA  Ames  Research  Center.  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035-1000; 
telephone  (650)  604-5104. 

Dated:  January  7, 1999. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  9»-742  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  TSIO-OI-P 


NATIONAL  BIPARTISAN  COMMISSION 
ON  THE  FUTURE  OF  MEDICARE 

Public  Meeting 

The  National  Bipartisan  Commission 
on  the  Future  of  Medicare  will  hold  a 
public  meeting  on  Tuesday,  January  26, 
1999  at  the  Cannon  House  Office 
Building,  Cannon  Caucus  Room  340, 
Washington,  DC.  Please  check  the 
Commission's  web  site  for  additional 
information:  http:// 
Medicare.Commission.Gov 

Tuesday,  January  26, 1999,  9:00  a.m. 

Tentative  Agenda 

Members  of  the  Commission  to  discuss 
options  to  reform  the  Medicare  program. 

If  you  have  any  questions,  please  contact 
the  Bipartisan  Medicare  Commission,  ph: 
202-252-3380. 

I  hereby  authorize  publication  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register. 
Julie  Hasler, 

Office  Manager,  National  Bipartisan  Medicare 
Commission. 
IFR  Doc.  99-«81  Filed  1-12-99:  8:45  am) 

BILUNO  CODE  1132-00-M 


UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
63  issued  to  Carolina  Power  &  Light 
(CP&L  or  the  licensee)  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant 
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located  in  Wake  and  Chatham  Counties, 
North  Carolinai 

The  proposed  amendment  would 
support  a  modification  to  the  plant  to 
increase  the  spent  fuel  storage  capacity 
by  adding  rackjmodules  to  spent  fuel 
pools  (SFPs)  "C"  and  "D"  and  placing 
the  pools  in  sefvice.  In  order  to  activate 
the  pools,  CP&I-  requests  that  the  NRC 
review  and  apjirove  the  following: 

i.  Revised  Tachnical  Specification  5.6 
to  identify  PWR  bumup  restrictions, 
BWR  enrichmajnt  limits,  pool  capacities, 
heat  load  limitations  and  nominal 
center-to-center  distances  between  fuel 
assemblies  in  the  racks  to  be  installed  in 
SFPs 'C  and 'd.' 

ii.  10  CFR  50i55a  Alternative  Plan  to 
demonstrate  acceptable  level  of  quality 
and  safety  in  the  completion  of  the 
component  coqling  water  (CCW)  and 
SFP  'C  and  'D'jcooling  and  cleanup 
system  piping. ; 

The  cooling  System  for  SFPs  'C  and 
'D'  cannot  be  N  stamped  in  accordance 
with  ASME  Se<;tion  ni  since  some 
installation  records  are  not  available,  a 
partial  tumovet  was  not  performed 
when  construction  was  halted  following 
the  cancellation  of  Unit  2  and  CP&L's  N 
certificate  prog^m  was  discontinued 
following  completion  of  Unit  1. 

iii.  Unreviewed  safety  question  for 
additional  heat  load  on  the  CCW 
system.  The  acceptability  of  the  1.0 
MBtu/hr  heat  l0ad  from  SFPs  'C  and  'D' 
was  demonstrated  by  the  use  of  thermal- 
hydraulic  analyses  of  the  CCW  system 
under  various  operating  scenarios.  The 
djmamic  modeling  used  in  the  thermal- 
hydraulic  analyses  identified  a  decrease 
in  the  minimuip  required  CCW  system 
fiow  rate  to  thejresidual  heat  removal 
heat  exchangerf .  This  change  has  not 
been  previously  reviewed  by  the  NRC 
and  is  deemed  to  constitute  an 
unreviewed  sa^ty  question. 

Before  issuai^e  ot  the  proposed 
license  amendiiient,  the  Commission 
will  have  madej  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  reqiuest  involves  no 
significant  haz^ds  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accoDdance  with  the  proposed 
amendment  wojuld  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2|  create  the  possibility  of 
a  new  or  differ*  nt  kind  of  accident  from 
any  accident  prBviously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a  • 
margin  of  safety.  As  required  by  10  CFR 
50.91(a].  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

In  the  analysis  of  the  safety  issues 
concerning  the  expanded  pool  storage 
capacity  within  Harris'  Fuel  Handling 
Building,  the  following  previously  postulated 
accident  scenarios  have  been  considered: 

a.  A  spent  fuel  assembly  drop  in  a  Spent 
Fuel  Pool. 

b.  Loss  of  Spent  Fuel  Fool  cooling  flow. 

c.  A  seismic  event. 

d.  Misloaded  fuel  assembly. 

The  probability  that  any  of  the  accidents  in 
the  above  list  can  occur  is  not  significantly 
increased  by  the  activity  itself.  "The 
probabilities  of  a  seismic  event  or  loss  of 
Spent  Fuel  Pool  cooling  flow  are  not 
influenced  by  the  proposed  changes.  The 
protubilities  of  accidental  fuel  assembly 
drops  or  misloadings  are  primarily 
influenced  by  the  methods  used  to  lift  and 
move  these  loads.  The  method  of  handling 
loads  during  normal  plant  operations  is  not 
significantly  changed,  since  the  same 
equipment  (i.e.,  Spent  Fuel  Handling 
Machine  and  tools)  and  procedures  as  those 
in  current  use  in  pools  'A'  and  'B'  will  be 
used  in  pools  'C  and  'D'.  Since  the  methods 
used  to  move  loads  during  normal  op)erations 
remain  nearly  the  same  as  those  used 
previously,  there  is  no  significant  increase  in 
the  probability  of  an  accident.  Current 
shipping  activities  at  the  Harris  Nuclear  Plant 
will  continue  as  previously  licensed.  The 
consequences  of  an  accident  involving 
shipping  activities  [are]  not  changed  and 
there  is  no  significant  increase  in  the 
probability  of  an  accident. 

During  rack  installation,  all  work  in  the 
pool  area  will  be  controlled  and  performed 
in  strict  accordance  with  specific  written 
procedures.  Any  movement  of  fuel 
assemblies  which  is  required  to  be  performed 
to  support  this  activity  (e.g.,  installation  of 
racks)  will  be  performed  in  the  same  manner 
as  during  normal  refueling  operations. 

Accordingly,  the  proposed  activity  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  the  previously 
p>ostulated  scenarios  for  an  accidental  drop  of 
a  fuel  assembly  in  the  Spent  Fuel  Pool  have 
been  re-evaluated  for  the  proposed  change. 
The  results  show  that  such  the  postulated 
accident  of  a  fuel  assembly  striking  the  top 
of  the  storage  racks  will  not  distort  the  racks 
sufficiently  to  impair  their  functionality.  The 
minimum  subcriticality  margin,  K^a  less  than 
or  equal  to  0.95,  will  be  maintained.  The 
structural  damage  to  the  Fuel  Handling 
Building,  pool  liner,  and  fuel  assembly 
resulting  from  a  fuel  assembly  drop  striking 
the  pool  floor  or  another  assembly  located 
within  the  racks  is  primarily  dependent  on 
the  mass  of  the  falling  object  and  the  drop 
height.  Since  these  two  parameters  are  not 
changed  by  the  proposed  activity  from  those 
considered  previously,  the  structural  damage 
to  these  items  remains  unchanged.  The 
radiological  dose  at  the  exclusion  area 


boundary  will  not  be  increased  from  those 
previously  considered,  since  the  pertinent 
fuel  parameters  remain  unchanged.  These 
dose  levels  remain  "well  within"  the  levels 
required  by  10  CFR  100,  paragraph  11,  as 
defined  in  Section  15. 7. 4. Ill  of  the  Standard 
Review  Plan.  Thus,  the  results  of  the 
postulated  fuel  drop  accidents  remain 
acceptable  and  do  not  represent  a  significant 
increase  in  consequences  from  any  of  the 
same  previously  evaluated  accidents  that 
have  been  reviewed  and  found  acceptable  by 
the  NRC. 

The  consequences  of  a  loss  of  Spent  Fuel 
Pool  cooling  have  been  evaluated  and  found 
to  have  no  increase.  The  concern  with  this 
accident  is  a  reduction  of  Spent  Fuel  Pool 
water  inventory  from  bulk  pool  boiling 
resulting  in  uncovering  fuel  assemblies.  This 
situation  would  lead  to  fuel  failure  and 
subsequent  significant  increase  in  offsite 
dose.  Loss  of  spent  fuel  pool  cooling  at  Harris 
is  mitigated  in  the  usual  manner  by  ensuring 
that  a  sufficient  time  lapse  exists  between  the 
loss  of  forced  cooling  and  uncovering  fuel. 
This  period  of  time  is  compared  against  a 
reasonable  period  to  re-establish  cooling  or 
supply  an  alternative  water  source. 
Evaluation  of  this  accident  usually  includes 
determination  of  a  time  to  boil,  which  in  the 
case  of  pools  'C  and  'D'  is  in  excess  of  13 
hours  based  on  a  consideration  of  end  of 
plant  life  heat  loads.  This  evaluation  neglects 
any  possible  cooling  from  the  connection  to 
pools  'A'  and  'B'  through  the  transfer  canal. 
The  13  hour  period  is  much  shorter  than  the 
onset  of  any  significant  increase  in  offsite 
dose,  since  once  boiling  begins  it  would  have 
to  continue  unchecked  until  the  pool  surfece 
was  lowered  to  the  point  of  exposing  active 
fuel.  The  time  to  boil  represents  the  onset  of 
loss  of  pool  water  inventory  and  is 
commonly  used  as  a  gauge  for  establishing 
the  comparison  of  consequences  before  and 
after  a  refueling  project.  The  heatup  rate  in 
the  Spent  Fuel  Pool  is  a  nearly  linear 
function  of  the  fuel  decay  heat  load. 
Subsequent  to  the  proposed  changes,  the  fuel 
decay  heat  load  will  increase  because  of  the 
increase  in  the  number  assemblies  from  those 
considered  frtjm  Pools  'A'  and  'B'  alone.  The 
methodology  used  in  the  thermal-hydraulic 
analysis  determined  the  maximum  fuel  decay 
heat  loads.  In  the  unlikely  event  that  pool 
cooling  is  lost  to  pools  'C  and  'D',  sufficient 
time  will  still  be  available  for  the  operators 
to  provide  alternate  means  of  cooling  before 
the  onset  of  pool  boiling.  Therefore,  the 
proposed  change  represents  no  increase  in 
the  consequences  of  loss  of  pool  cooling. 

The  consequences  of  a  design  basis  seismic 
event  are  not  increased.  The  consequences  of 
this  accident  are  evaluated  on  the  basis  of 
subsequent  fuel  damage  or  compromise  of 
the  fuel  storage  or  building  configiuations 
leading  to  radiological  or  criticality  concerns. 
The  new  racks  have  been  analyzed  in  their 
new  configuration  and  found  safe  during 
seismic  motion.  The  fuel  stored  in  these 
racks  has  been  determined  to  remain  intact 
and  the  racks  maintain  the  fuel  and  fixed 
poison  configiuations  subsequent  to  a 
seismic  event.  The  structural  capability  of  the 
pool  and  liner  will  not  be  exceeded  under  the 
appropriate  combinations  of  dead  weight, 
thermal,  and  seismic  loads.  The  Fuel 
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Handling  Building  structure  will  remain 
intact  during  a  seismic  event  and  will 
continue  to  adequately  support  and  protect 
the  fuel  racks,  storage  array,  and  pool 
moderator/coolant.  Thus,  the  consequences 
of  a  seismic  event  are  not  increased. 

Fuel  misloading  and  mislocation  accidents 
were  previously  credible  occurrences,  since 
fuel  could  be  placed  at  an  unintended  storage 
location  or  could  have  been  lowered  outside 
and  adjacent  to  a  storage  rack  in  Pools  'A'  or 
'B'.  However,  neither  of  these  two  scenarios 
previously  represented  any  concern  because 
of  the  flux  trap  style  of  the  rack  designs  in 
these  two  pools.  Similar  procedures, 
equipment  and  methods  of  fuel  movement 
will  be  used  for  Pools  'C  and  'D'  as  those 
used  previously  for  Pools  'A'  and  'B'. 
Therefore,  the  proposed  activity  does  not 
represent  any  increase  in  the  probability  of 
occurrence.  The  proposed  non-flux  trap 
design  racks  for  Pools  'C  and  'D'  require 
administrative  controls  to  ensure  that  fuel 
assemblies  meet  effective  enrichment  criteria 
prior  to  storage.  Under  these  conditions, 
misloading  of  a  fuel  assembly  by  placement 
in  an  unintended  storage  cell  has  no 
significant  consequences.  Therefore,  the  only 
remaining  potential  mislocation  of  a  fuel 
assembly  is  for  an  assembly  to  be  lowered 
outside  of  and  directly  adjacent  to  a  storage 
rack.  This  accident  occurring  in  Pools  'C  or 
'D'  has  been  analyzed  for  the  worst  possible 
storage  configuration  subsequent  to  the 
proposed  activity  and  it  has  been  shown  that 
the  consequences  remain  acceptable  with 
respect  to  the  same  criteria  used  previously. 
Thus,  there  is  no  increase  in  consequences 
for  fuel  mislocation  or  misloading. 

Therefore  it  is  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
previously  analyzed. 

To  assess  the  possibility  of  new  or  different 
kind  of  accidents,  a  list  of  the  important 
parameters  required  to  ensure  safe  fuel 
storage  was  established.  Safe  fuel  storage  is 
defined  here  as  providing  an  environment, 
which  would  not  present  any  significant 
threats  to  workers  or  the  general  public  (i.e., 
meeting  the  requirements  of  10  CFR  100  and 
10  CFR  20).  Any  new  events,  which  would 
modify  these  parameters  sufficiently  to  place 
them  outside  of  the  boundaries  analyzed  for 
normal  conditions  and/or  outside  of  the 
boundaries  previously  considered  for 
accidents  would  be  considered  to  create  the 
possibility  of  a  new  or  different  accident.  The 
criticality  and  radiological  safety  evaluations 
were  reviewed  to  establish  the  list  of 
important  parameters.  The  fuel  configuration 
and  the  existence  of  the  moderator/coolant 
were  identified  as  the  only  two  parameters, 
which  were  important  to  safe  fuel  storage. 
Significant  modification  of  these  two 
parameters  represents  the  only  possibility  of 
an  unsafe  storage  condition.  Once  the  two 
important  parameters  were  established,  an 
additional  step  was  taken  to  determine  what 
events  (which  were  not  previously 
considered)  could  result  in  changes  to  the 
storage  configuration  or  moderator/coolant 
presence  during  or  subsequent  to  the 
proposed  changes. 


This  process  was  adopted  to  ensure  that 
the  possibility  of  any  new  or  different 
accident  scenario  or  event  would  be 
identified.  Due  to  the  proposed  activity,  an 
accidental  drop  of  a  rack  module  during 
construction  activity  in  the  pool  was 
considered  as  the  only  event  which  might 
represent  a  new  or  different  kind  of  accident. 

A  construction  accident  resulting  in  a  rack 
drop  is  an  unlikely  event.  The  proposed 
activity  will  utilize  the  defense-in-depth 
approach  for  these  heavy  loads.  The  defense- 
in-depth  approach  is  intended  to  meet  the 
requirements  of  NUREG-0612  and  preclude 
the  possibility  of  a  rack  drop.  All  movements 
of  heavy  loads  over  the  pool  will  comply 
with  the  applicable  administrative  controls 
and  guidelines  (i.e.  plant  procedures, 
NUREG-0612.  etc.).  A  temporary  hoist  and 
rack  lifting  rig  will  be  introduced  to  lift  and 
suspend  the  racks  from  the  bridge  of  the 
Auxiliary  Crane.  These  items  have  been 
designed  in  accordance  with  the 
requirements  of  NUREG-0612  and  ANSI 
N14.6  and  will  be  similar  to  those  used 
recently  to  install  storage  rack  modules  in 
Pool  B'. 

The  postulated  rack  drop  event  is 
commonly  referred  to  as  a  "heavy  load  drop" 
over  the  pools.  Heavy  loads  will  not  be 
allowed  to  travel  over  any  racks  containing 
fuel  assemblies.  The  danger  represented  by 
this  event  is  that  the  racks  will  drop  to  the 
pool  floor  and  the  pool  structure  will  be 
compromised  leading  to  loss  of  moderator/ 
coolant,  which  is  one  of  the  two  important 
parameters  identified  above.  Although  the 
analysis  of  this  event  has  been  performed  and 
shovtrn  to  be  acceptable,  the  question  of  a 
new  or  different  type  of  event  is  answered  by 
determining  whether  heavy  load  drops  over 
the  pool  have  been  considered  previously.  As 
stated  above,  heavy  loads  (storage  rack 
modules)  were  recently  installed  in  Pool  'B' 
using  similar  methods.  Therefore,  the  rack 
drop  does  not  represent  a  new  or  different 
kind  of  accident. 

The  proposed  change  does  not  alter  the 
operating  requirements  of  the  plant  or  of  the 
equipment  credited  in  the  mitigation  of  the 
design  basis  accidents.  The  proposed  change 
does  not  affect  any  of  the  important 
parameters  required  to  ensure  safe  fuel 
storage.  Therefore,  the  potential  for  a  new  or 
previously  unanalyzed  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  function  of  the  Sfjent  Fuel  Pool  is  to 
store  the  fuel  assemblies  in  a  subcritical  and 
coolable  configuration  through  all 
environmental  and  abnormal  loadings,  such 
as  an  earthquake  or  fuel  assembly  drop.  The 
new  rack  design  must  meet  all  applicable 
requirements  for  safe  storage  and  be 
functionally  compatible  with  Pools  'C  and 
'D'. 

CP&L  has  Addressed  the  Safety  Issues 
Related  to  the  Expanded  Pool  Storage 
Capacity  in  the  Following  Areas: 

1.  Material,  mechanical  and  structural 
considerations.  The  mechanical,  material, 
and  structural  designs  of  the  new  racks  have 
been  reviewed  in  accordance  with  the 
applicable  provisions  of  the  NRC  Guidance 
entitled,  "Review  and  Acceptance  of  Spent 


Fuel  Storage  and  Handling  Applications". 
The  rack  materials  used  are  compatible  with 
the  spent  fuel  assemblies  and  the  Spent  Fuel 
Pool  environment.  The  design  of  the  new 
racks  preserves  the  proper  margin  of  safety 
during  normal  and  abnormal  loads.  It  has 
been  shown  that  such  loads  will  not 
invalidate  the  mechanical  design  and 
material  selection  to  safely  store  fuel  in  a 
coolable  and  subcritical  configuration. 

2.  Nuclear  Criticality 

The  methodology  used  in  the  criticality 
analysis  of  the  expanded  Spent  Fuel  Pool 
meets  the  appropriate  NRC  guidelines  and 
the  ANSI  standards  (GDC  62,  NUREG  0800, 
Section  9.1.2,  the  OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications,  Reg.  Guide  1.13,  and 
ANSI/ANS  8.17).  The  margin  of  safety  for 
subcriticality  is  maintained  by  having  the 
neutron  multiplication  ^ctor  equal  to,  or  less 
than,  0.95  under  all  accident  conditions, 
including  uncertainties.  This  criterion  is  the 
same  as  that  used  previously  to  establish 
criticality  safety  evaluation  acceptance  and 
remains  satisfied  for  all  analyzed  accidents. 

3.  Thermal-hydraulic  and  Pool  Cooling 

The  thermal-hydraulic  and  cooling 
evaluation  of  the  pools  demonstrated  that  the 
pools  can  be  maintained  below  the  specified 
thermal  limits  under  the  conditions  of  the 
maximum  heat  load  and  during  all  credible 
accident  sequences  and  seismic  events.  The 
pool  tempierature  will  not  exceed  137'F 
during  the  highest  heat  load  conditions.  The 
maximum  local  water  temperature  in  the  hot 
channel  will  remain  below  the  boiling  point. 
The  fuel  will  not  undergo  any  significant 
heat  up  after  an  accidental  drop  of  a  fuel 
assembly  on  top  of  the  rack  blocking  the  flow 
path.  A  loss  of  cooling  to  the  pool  will  allow 
sufficient  time  (>13  hours)  for  the  operators 
to  intervene  and  line  up  alternate  cooling 

Eaths  and  the  means  of  inventory  make-up 
Bfore  the  onset  of  pool  boiling.  The  thermal 
limits  specified  for  the  evaluations  performed 
to  support  the  proposed  activity  are  the  same 
as  those  that  were  used  in  the  previous 
evaluations.  It  has  also  been  demonstrated 
that  adequate  margin  exists  in  the  Unit  1 
CCW  system  to  support  near  term  operation 
of  the  pools  subject  to  the  requirements  of  the 
proposed  changes  to  the  Technical 
Sp)ecifications. 

Based  on  the  preceding  discussion  it  is 
concluded  that  this  activity  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewred  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  iny  final 
determination. 
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issue  the  amendf 
expiration  of  the 
However,  shoul(j 
during  the  notic^ 
failure  to  act  in 
result,  for  examt 


Commission  will  not 
lent  until  the 
[30-day  notice  period, 
circumstances  change 
I  period  such  that 
1  timely  way  would 
|le,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  jtake  this  action,  it  will 
publish  in  the  F^eral  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  aftar  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre(^uently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  lU.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nijmber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Roomi  the  Gelman  Building, 
2120  L  Street,  NtV.,  Washington,  DC. 

The  filing  of  rflquests  for  hearing  and 
petitions  for  lea\ie  to  intervene  is 
discussed  belowl 

By  February  11, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  ana  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leav^  to  intervene  shall  be 
filed  in  accordartce  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  LJ Street,  NW.. 
Washington,  DC^  and  at  the  local  public 


document  room 
Village  Regional 
Avenue,  Raleigh 


ocated  at  the  Cameron 
Library,  1930  Clark 
North  Carolina  27605. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 


date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 


relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to 
William  D.  Johnson.  Vice  President  and 
Senior  Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iWv)  and  2.714(d). 

The  Commission  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA.  the 


Federal  Register /Vol.  64,  No.  8  /  Wednesday,  January  13,  1999 /Notices 


2241 


Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argimient  on  matters  in 
controversy,  preceded  by  discovery 
imder  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
imtimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  23, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  Cameron  Village  Regional  Library, 
1930  Clark  Avenue,  Raleigh,  North 
Carolina  27605. 


Dated  at  Rockville,  Maryland,  this  7th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Scott  Flanders, 

Project  Manager,  Project  Directorate  11-3, 
Division  ofBeactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-758  Filed  1-12-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  NumtMr  40-8102] 

Exxon  Coal  and  Minerals  Company 

AQENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  Exxon  Coal 
and  Minerals  Company's  application  for 
establishing  alternate  concentration 
limits  in  source  material  license  SUA- 
1139  for  the  Highland  Uranium  Mill  in 
Converse  County,  Wyoming;  notice  of 
opportunity  for  a  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  December  18, 1998,  an 
application  from  Exxon  Coal  and 
Minerals  Company  (ECMC)  to  establish 
Alternate  Concentration  Limits  (ACLs) 
for  nickel,  radium  (Ra  226-f  228),  and 
natural  uraniiun  (UNAT);  and  amend 
accordingly  Source  Material  License  No. 
SUA-1139  for  the  Highland  uranium 
mill. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  Ureinium 
Recovery  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXD  20555. 
Telephone  (301)  415-6640. 
SUPPLEMENTARY  INFORMATION:  ECMC's 
application  to  amend  Source  Material 
License  SUA-1139,  which  describes  the 
proposed  change  and  the  reasons  for  the 
request,  is  being  made  available  for 
public  inspection  at  NRC's  Public 
Dociunent  Room  at  2120  L  Street,  N.W. 
(Lower  Level).  Washington,  DC  20555. 

The  NRC  hereby  provides  notice  of  an 
opportimity  for  a  heeiring  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 


(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally,  or  by 
mail,  to: 

(1)  The  applicant,  Exxon  Coal  and 
Minerals  Company,  P.O.  Box  1314, 
Houston,  Texas  77251-1314,  Attention: 
David  Range;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

11)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  January  1999. 
N.  King  Stablein, 

Acting  Chief,  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  99-756  Filed  1-12-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-09] 

Public  Service  Company  of  Colorado, 
Fort  St  Vrain  Independent  Spent  Fuel 
Storage  Installation;  Exemption 


Public  Service  Company  of  Colorado 
(PSCo,  the  licensee)  holds  Materials 


2242 


2:i04 


sp(  snt 


Federal  Register/Vol.  64.  No.  8 / Wednesday,  January  13.  1999/Notices 


for  receipt  and 

nuclear  fuel  at  an 

fuel  storage 

(ISFtSI)  located  on  the  Fort 

site.  The  facility  is 

County,  Colorado. 


License  SNM- 
storage  of  spent 
independent 
installation 
St.  Vrain  (FSV) 
located  in  Weld 

II 

Pursuant  to  id  CFR  72.7,  the  Nuclear 
Regulatory  Com  nission  (NRC)  may 
grant  exemptions  from  the  requirements 
of  the  regulations  in  10  CFR  Part  72  as 
it  determines  ans  authorized  by  law,  will 
not  endanger  lif0  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Section  72.321  b)(12)  states  in  part  that 
"each  application  for  an  ISFSI  that  is 
licensed  under  this  part  and  that  may 
process  and/or  rtepackage  spent  fuel, 
must  be  accompanied  by  an  Emergency 
Plan  that  includes  •   *   *  provisions  for 
conducting  quanterly  communications 
checks  with  offsite  response 
organizations  and  biennial  onsite 
exercises  to  test  (response  to  simulated 
emergencies."  Section  6.6.1(b)(2)  of  the 
PSCo  ISFSI  Emergency  Response  Plan 
(ERP)  (Revision  2,  (submitted  September 
6, 1996),  includes  a  provision  to 
conduct  a  bienn  al  exercise  of  the  ERP 
as  required  by  1  )  CFR  72.32(b)(12). 

m 

By  letter  dated  July  31,  1998,  the 
licensee  requested  an  exemption, 
pursuant  to  10  GFR  72.7,  from  the 
biennial  emergency  response  exercise 
requirement  of  ^0  CFR  72.32(b)(12)(I).  In 
licensee  stated  that  it 
to  perform  a  biennial 
ise  in  December  1998. 
her  requested  that,  in 
uested  exemption,  the 
NRC  approve  postponing  the  biennial 
exercise  for  six  »ionths  until  June  1999. 
The  circumstanees  associated  with 
PSCo's  request  are  described  below. 

The  United  Sttates  Department  of 
Energy  (DOE)  has  submitted  a  request  to 
transfer  Materials  License  SNM-2504 
for  the  FSV  ISFSI  from  PSCo  to  DOE. 
This  request,  submitted  on  December 
17,  1998,  is  cunfently  under  NRC  staff 
review.  The  conipletion  of  this  review 
and  transfer  of  the  license  is  anticipated 
in  early  1999.  To  prepare  for  assuming 
the  responsibilities  associated  with  the 
FSV  ISFSI  licence,  DOE  has  been 
developing  proyams  and  modifying 
PSCo  programs  for  routine  and  non- 
routine  operatiop  of  the  ISFSI.  As  part 
of  this  preparatijon,  DOE  performed  an 
emergency  response  exercise  on 
September  23, 1)998,  at  the  FSV  ISFSI. 
This  exercise,  w^ich  was  developed  and 
executed  by  DO  I  and  its  agents, 
demonstrated  the  response  of  existing 


its  submittal,  th 
its  currently  du' 
emergency  exe 
The  licensee  fu 
approving  the  r 


local  emergency 


responders,  including 


local  law  enforcement  and  local 
ambulance  services,  as  well  as  the 
response  of  DOE's  emergency  response 
organization. 

As  current  holder  of  the  FSV  ISFSI 
license,  PSCo  is  required,  pursuant  to  10 
CFR  72.32(b)(12)(I),  to  hold  an 
emergency  response  exercise  biennially. 
The  next  scheduled  emergency  exercise 
for  PSCo  should  be  conducted  in 
December  1998.  PSCo,  in  its  exemption 
request,  describes  the  extensive 
coordination  with  local  community 
responders  who  are  required  to  perform 
an  emergency  exercise.  The  exemption 
is  requested  to  relieve  the  burden 
imposed  on  the  local  community 
responders  by  having  to  prepare  for  and 
perform  two  emergency  exercises 
between  September  1998  (the  DOE 
exercise)  and  December  1998  (the  PSCo 
exercise  which  is  currently  due). 

The  NRC  conducted  an  inspection  of 
the  September  23, 1998,  DOE  emergency 
exercise  and  documented  the  results  of 
that  inspection  in  a  report,  IR  72-09/98- 
201,  dated  December  28,  1998.  In  IR  72- 
09/98-201.  the  staff  stated: 

"On  September  23, 1998,  DOE-ID 
conducted  a  second  exercise  al  the  FSV  site 
to  demonstrate  that  adequate  corrective 
actions  had  been  taken  to  resolve  the 
weaknesses  identified  during  the  May,  1997 
exercise.  The  September.  1998  exercise 
scenario  was  a  very  challenging  accident 
involving  the  dropping  of  a  fuel  storage 
container  resulting  in  high  radiation 
exp>osures,  contamination,  and  serious  injury 
of  a  worker.  Correction  of  the  program 
weaknesses  identified  in  the  May,  1997 
exercise  were  adequately  demonstrated 
except  for  radiological  controls.  In  addition, 
a  new  problem  was  identified  concerning 
medical  treatment  of  a  seriously  injured 
person.  The  hospital,  which  had  a 
Memorandum  of  Understanding  with  FSV, 
was  not  equipped  or  staffed  to  accept  serious 
head  trauma  cases.  These  types  of  injuries 
would  be  routed  to  another  hospital  in 
Denver.  FSV  did  not  have  any  arrangement 
with  the  other  hospital  in  Denver  to  accept 
a  contaminated  person.  On  November  29, 
1998,  DOE-ID  established  a  Memorandum  of 
Understanding  with  North  Colorado  Medical 
Center  to  accept  and  treat  contaminated  and 
injured  persons.  North  Colorado  Medical 
Center  is  qualified  to  accept  all  levels  of 
injuries  including  serious  head  injuries. 

The  radiological  control  problem  identified 
in  the  May  1997  exercise  concerned  the 
inability  of  the  emergency  responders  to 
adequately  address  radiological  problems.  In 
the  September,  1998  exercise,  the  scenario 
presented  an  even  more  significant 
radiological  condition  with  very  high 
radiation  and  contamination  levels.  Lack  of 
adequate  radiological  controls  during  the 
emergency  response,  resulted  in  emergency 
response  personnel  receiving  unnecessarily 
high  exposures.  Examples  include: 
evacuating  personnel  leaving  the  affected 
area  proceeding  through  the  high  radiation 
area,  and  the  ambulances  arriving  and 


parking  in  the  high  radiation  area. 
Consequently,  both  the  command  post  and 
ambulances  became  contaminated. 
Radiological  controls  were  simulated  by  the 
radiation  protection  technician,  because  he 
did  not  have  time  to  implement  the  necessary 
actions. 

For  activities  associated  with  the  FSV 
facility,  the  type  of  problems  presented 
during  the  scenario  would  not  occur,  except 
during  the  movement  of  fuel.  Regarding  the 
radiological  problems  that  occurred  in  both 
exercises,  the  lack  of  sufficient  personnel 
available  to  implement  radiological  controls 
was  a  key  factor.  Having  a  second  radiation 
protection  technician  available  onsite  at  FSV 
during  the  event  could  have  prevented  a 
number  of  the  observed  problems.  DOE-ID 
concurred  with  this  assessment  and 
committed  to  revise  their  procedures  to 
require  a  second  qualified  radiation 
protection  individual  to  be  onsite  during  any 
fuel  movement  activities.  This  has  been 
entered  into  the  DOE-ID  process  deficiency 
report  system  as  PDR  #5079." 

During  the  September  23, 1998 
exercise,  the  staff  observed  that  local 
community  emergency  organizations 
responded  in  a  timely  manner.  In 
addition,  the  staff  observed  that  some  of 
the  current  PSCo  staff  of  the  FSV  ISFSI 
will  be  retained  as  facility  staff  when 
DOE  assumes  the  license.  These  staff, 
who  participated  in  the  DOE  sponsored 
exercise,  will  ensure  continuity  in  both 
routine  and  emergency  operation.  Based 
on  the  above,  the  staff  concludes  that 
the  emergency  response  capability, 
including  the  response  of  local 
community  responders  and  onsite  staff 
has  been  adequately  exercised  and  that 
an  additional  exercise,  conducted  by 
PSCo  during  December  1998  is  not 
necessary. 

IV 

Accordingly,  NRC  has  determined,  in 
accordance  with  10  CFR  72.7  that  this 
exemption  is  authorized  by  law.  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  Therefore,  NRC 
hereby  grants  the  licensee  an  exemption 
from  the  biennial  emergency  exercise 
requirement  of  10  CFR  72.32(b)(12(I)  as 
requested  by  letter  dated  July  31. 1998. 

The  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  for  copying  at  the  NRC 
Public  Document  Room,  2120  L  Street. 
NW,  Washington.  DC  20555.  Pursuant  to 
10  CFR  51.32.  NRC  has  determined  that 
granting  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (63  FR  72337).     . 

This  exemption  is  effective  upon 
issuance.  The  exemption  expires  June 
30, 1999,  or  upon  transfer  of  SNM-2504 
to  the  Department  of  Energy,  whichever 
occurs  first. 
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Dated  at  Rockville.  Maryland,  this  31st  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  99-757  Filed  1-12-99;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  signiHcant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
18, 1998,  through  December  31, 1998. 
The  last  biweekly  notice  was  published 
on  December  30, 1998  (63  FR  71962). 

Notice  of  Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments«received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  12, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 


Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
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or  fact.  Conten  ions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  mu  it  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitic  ner  who  fails  to  file  such 
a  supplement  \/hich  satisfies  these 
requirements  v  ith  respect  to  at  least  one 
contention  wil   not  be  permitted  to 
participate  as  a  party. 

Those  permi  ted  to  intervene  become 
parties  to  the  p  roceeding,  subject  to  any 
limitations  in  t  le  order  granting  leave  to 
intervene,  and  lave  the  opportunity  to 
participate  fuU^  in  the  conduct  of  the 
hearing,  incluc  ing  the  opportunity  to 
present  eviden  ;e  and  cross-examine 
witnesses. 

If  a  hearing  i  t  requested,  the 
Commission  w  11  make  a  final 
determination  )n  the  issue  of  no 
significant  hazirds  consideration.  The 
final  determine  tion  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  d(  (termination  is  that  the 
amendment  re<  uest  involves  no 
significant  haziirds  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstandir  g  the  request  for  a 
hearing.  Any  hsaring  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  d(  (termination  is  that  the 
amendment  re(  [uest  involves  a 
significant  haz  irds  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  foi  a  hearing  or  a  petition 
for  leave  to  inti  srvene  must  be  filed  with 
the  Secretary  oFthe  Commission,  U.S. 
Nuclear  Regulc  tory  Commission, 
Washington,  D:  20555-0001,  Attention: 
Rulemakings  a  id  Adjudications  Staff,  or 
may  be  deliver  jd  to  the  Commission's 
Public  Docum(  nt  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington  EX '..  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  R  jgulatory  Commission, 
Washington,  D  :  20555-0001,  and  to  the 
attorney  for  th(  licensee. 

Nontimely  fi  lings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  |  (etitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  deterrtiination  by  the 
Commission,  t  le  presiding  officer  or  the 
Atomic  Safety  md  Licensing  Board  that 
the  petition  an  1/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  cetails  with  respect  to  this 
action,  see  the  application  for 
amendment  wliich  is  available  for 
public  inspect  on  at  the  Commission's 
Public  Documdnt  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 


Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  30,  1998. 

Description  of  amendments  request: 
Currently,  the  Calvert  Cliffs  Technical 
Specifications  allow  defective  tubes  to 
be  plugged  and  removed  from  service, 
or  to  be  repaired  by  either  the  laser- 
welded  sleeving  technique  developed 
by  Westinghouse  Electric  Corporation  or 
by  using  leak-tight,  tungsten  inert  gas- 
welded  sleeving  developed  by 
Combustion  Engineering,  Inc.  (ABB- 
CE).  The  proposed  amendment  will 
revise  the  appropriate  Technical 
Specifications  to  permit  the  use  of  leak- 
limiting  Alloy  800  repair  sleeves 
developed  by  ABB-CE  to  be  used  at 
Calvert  Cliffs.  Combustion  Engineering 
provides  two  types  of  leak-limiting 
Alloy  800  repair  sleeves.  The  first  type 
of  repair  sleeve  spans  the  expansion 
transition  zone  of  the  tube  at  the  top  of 
the  tubesheet.  The  second  type  of  repair 
sleeve  spans  the  degraded  areas  at  an 
eggcrate  support  elevation  or  in  a  free 
span  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  ABB  CE  Alloy  800  leak-limiting 
repair  sleeves  are  designed  using  the 
applicable  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  and,  therefore, 
meet  the  design  objectives  of  the 
original  steam  generator  tubing.  The 
applied  stresses  and  fatigue  usage  for 
the  repair  sleeves  are  bounded  by  the 
limits  established  in  the  ASME  Code. 
Mechanical  testing  has  showm  that  the 
structural  strength  of  repair  sleeves 
under  normal,  upset,  and  faulted 
conditions  provides  margin  to  the 
acceptance  limits.  These  acceptance 
limits  bound  the  most  limiting  (three 
times  normal  operating  pressure 
differential)  burst  margin  recommended 
by  Regulatory  Guide  1.121.  Burst  testing 
of  sleeved  tubes  has  demonstrated  that 
no  unacceptable  levels  of  primary-to- 
secondary  leakage  are  expected  during 
any  plant  condition. 


The  Alloy  800  repair  sleeve  Technical 
Specification  depth-based  plugging 
limit  is  determined  using  the  guidance 
of  Regulatory  Guide  1.121  and  the 
pressure  stress  equation  of  ASME  Code, 
Section  III.  A  bounding  tube  wall 
degradation  growth  rate  per  cycle  and  a 
nondestructive  examination  uncertainty 
has  been  assumed  for  determining  the 
repair  sleeve  plugging  limit. 

Evaluation  of  the  repaired  steam 
generator  tubes  indicates  no  detrimental 
effects  on  the  sleeve  or  sleeve-tube 
assembly  from  reactor  system  flow, 
primary  or  secondary  coolant 
chemistries,  thermal  conditions  or 
transients,  or  pressure  conditions  as 
may  be  experienced  at  Calvert  Cliffs. 
Corrosion  testing  of  sleeve-tube 
assemblies  indicates  no  evidence  of 
sleeve  or  tube  corrosion  considered 
detrimental  under  anticipated  service 
conditions. 

The  implementation  of  the  proposed 
amendment  has  no  significant  effect  on 
either  the  configuration  of  the  plant,  or 
the  manner  in  which  it  is  operated.  The 
consequences  of  a  hypothetical  failure 
of  the  sleeved  tube  is  bounded  by  the 
current  steam  generator  tube  rupture 
analysis  described  in  Calvert  Cliffs 
Updated  Final  Safety  Analysis  Report, 
Section  14.15.  Due  to  the  slight 
reduction  in  diameter  caused  by  the 
sleeve  wall  thickness,  primary  coolant 
release  rates  would  be  slightly  less  than 
assumed  for  the  steam  generator  tube- 
rupture  analysis  and,  therefore,  would 
result  in  lower  total  primary  fluid  mass 
release  to  the  secondary  system.  A  main 
steam  line  break  or  feed  line  break  will 
not  cause  a  SGTR  (steam  generator  tube 
rupture]  since  the  sleeves  are  analyzed 
for  a  maximum  accident  differential 
pressure  greater  than  that  predicted  in 
the  Calvert  Cliffs  safety  analysis.  The 
minimal  repair  sleeve  leakage  that  could 
occur  during  plant  operation  is  well 
within  the  Technical  Specification 
leakage  limits. 

Therefore,  BGE  has  concluded  that 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  other  accident  previously  evaluated. 

As  discussed  above,  the  Alloy  800 
repair  sleeves  are  designed  using  the 
applicable  ASME  Code  as  guidance; 
therefore,  it  meets  the  objectives  of  the 
original  steam  generator  tubing.  As  a 
result,  the  functions  of  the  steam 
generators  will  not  be  significantly 
affected  by  the  installation  of  the 
proposed  sleeve.  The  proposed  repair 
sleeves  do  not  interact  with  any  other 
plant  systems.  Any  accident  as  a  result 
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of  potential  tube  or  sleeve  degradation 
in  the  repaired  portion  of  the  tube  is 
bounded  by  the  existing  tube  rupture 
accident  analysis.  The  continued 
integrity  of  the  installed  sleeve  is 
periodically  verified  by  the  Technical 
Specification  requirements. 

The  implementation  of  the  proposed 
amendment  has  no  significant  effect  on 
either  the  configuration  of  the  plant,  or 
the  manner  in  which  it  is  operated. 
Therefore,  BGE  [Baltimore  Gas  and 
Electric  Company)  concludes  that  this 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  repair  of  degraded  steam 
generator  tubes  with  Alloy  80  leak- 
limiting  repair  sleeves  restores  the 
structural  integrity  of  the  degraded  tube 
under  normal  operating  and  postulated- 
accident  conditions.  The  design  safety 
factors  utilized  for  the  repair  sleeves  are 
consistent  with  the  safety  factors  in  the 
ASME  Boiler  and  Pressure  Vessel  Code 
used  in  the  original  steam  generator 
design.  The  portions  of  the  installed 
sleeve  assembly  that  represent  the 
reactor  coolant  pressure  boundary  can 
be  monitored  for  the  initiation  and 
progression  of  sleeve/tube  wall 
degradation.  Use  of  the  previously 
identified  design  criteria  and  design 
verification  testing  assures  that  the 
margin  to  safety  is  not  significantly 
different  from  the  original  steam 
generator  tubes. 

Therefore,  BGE  concludes  that  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Project  Director:  S.  Singh  Bajwa, 
Director. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request: 
November  9. 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 


revise  Technical  Specification  Table 
3.3.3-2,  "Emergency  Core  Cooling 
System  Actuation  Instrumentation 
Setpoints"  to  modify  the  degraded 
voltage  second  level  undervoltage  relay 
setpoint  and  allowable  value.  This 
change  was  submitted  in  response  to  a 
concern  identified  during  an  Electrical 
Distribution  System  Functional 
Inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  setpoint  change  does  not  change 
the  logic  or  function  of  the  degraded 
voltage  protection  circuits  as  described 
in  UFSAR  (Updated  Final  Safety 
Analysis  Report]  Section  8.2.3.  They 
also  do  not  reduce  the  reliability  of 
these  circuits.  The  increase  in  the 
degraded  voltage  protection  circuit 
setpoint  is  conservative  compared  to  the 
existing  setpoint.  There  is  no  change  as 
a  result  of  this  amendment  to  the 
underlying  accident  and  transient 
analyses  that  support  operations  of 
LaSalle  County  Station.  Inadvertent  or 
spurious  operation  of  the  degraded 
voltage  protection  function  will  initiate 
loading  of  the  safe  shutdown  loads  on 
the  diesel  generators  and  is  not  assumed 
to  initiate  an  accident.  The  proposed 
degraded  voltage  setpoints  are  low 
enough  to  prevent  spurious  actuations 
given  the  expected  offsite  grid  voltages. 
After  implementation  of  this 
amendment,  no  operator  actions  are 
required  for  equipment  operations  in 
response  to  degraded  voltage 
conditions. 

This  change  does  not  affect  the 
initiators  or  precursors  of  any  accident 
previously  evaluated.  This  change  will 
not  increase  the  likelihood  that  a 
transient  initiating  event  will  occur 
because  transients  are  initiated  by 
equipment  malfunction  and/or 
catastrophic  system  failure. 

The  consequences  of  accidents 
previously  evaluated  are  not  increased. 
The  proposed  change  does  not  affect  the 
required  level  of  availability  of  systems 
required  to  mitigate  the  accidents 
considered  in  the  analyses.  The 
proposed  changes  will  ensure  that  the 
Class  IE  equipment  will  be  capable  of 
starting  and  operating  during  a  design 
basis  accident  with  degraded  offsite  grid 
voltage.  The  increase  in  the  level  of 
confidence  is  the  result  of  more  rigorous 
methodology  used  to  determine  limiting 


Class  IE  bus  voltages  at  the  minimum 
expected  offsite  AC  voltage.  These 
calculations  demonstrate  that  the 
degraded  voltage  relays  will  not  actuate 
following  a  block  start  of  the  electrical 
loads  that  are  automatically  actuated  by 
or  as  a  consequence  of  the  LOCA  (loss- 
of-coolant  accident]  signal  if  the 
switchyard  voltage  remains  above  352 
kV. 

If  the  grid  voltage  drops  below  352 
kV,  then  the  analytical  limit  of  3814 
volts  for  proper  operation  of  class  IE 
loads  connected  to  each  4.16  kV  Class 
IE  bus  is  assured  by  transfer  to  the 
respective  onsite  power  sources 
(Emergency  Diesel  Generators  (EEXis)) 
by  the  degraded  voltage  logic. 

Therefore  this  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because: 

Setpoint  methodology  established  the 
bases  to  ensure  that,  with  known  errors, 
the  relays  will  detect  degraded  voltage 
conditions  and  transfer  safety  loads  to 
the  EDGs  at  a  voltage  level  adequate  to 
ensure  proper  safety  equipment 
performance  and  to  prevent  equipment 
damage. 

The  greater  than  or  equal  to  3870  volt 
setpoint  and  the  greater  than  or  equal  to 
3814  volt  allowable  value  includes 
adequate  tolerance  to  calibrate  the  relay 
trip  units  while  ensuring  that  the  Class 
IE  bus  voltage  will  remain  above  the 
analytical  limits. 

These  setpoint  changes  will  ensure 
that  adequate  voltages  will  be  available 
for  the  continuous  operation  of  safety- 
related  equipment  required  to  function 
during  a  LOCA.  These  proposed 
changes  will  also  ensure  that  adequate 
voltages  will  be  available  for  starting 
any  Class  IE  equipment. 

The  proposed  degraded  voltage 
setpoint  change  does  not  change  the 
design  of  the  degraded  voltage 
protection  system  or  its  function  to 
protect  against  degraded  offsite  power. 
Actuation  of  the  degraded  voltage 
protection  system  will  initiate  a 
sequence  of  events  that  will  start  the 
EDG  for  the  associated  Class  IE  bus, 
strip  loads  from  the  Class  IE  bus,  open 
all  feed  breakers  to  the  Class  IE  bus. 
close  the  Emergency  feed  breaker  (thus 
energizing  the  Class  IE  bus  from  the 
respective  EDG).  and  initiate  starting  of 
the  Safe  Shutdown  equipment  supplied 
by  the  Class  IE  bus. 

Since  the  scope  of  this  change  does 
not  affect  the  operation  of  the  auxiliary 
power  system  or  any  actions  necessary 
to  mitigate  the  consequences  of 
accidents  or  achieve  safe  shutdown,  the 
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change  does  no|  involve  a  new  or 
different  accident  scenario. 

Therefore,  thise  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Involve  a  Significant  reduction  in 
the  margin  of  safety  because: 

The  proposed  amendment  will  allow 
the  degraded  voltage  setpoint  to  be 
conservatively  f stabUshed  based  on  new 
engineering  cal^lations  which  consider 
the  lowest  expefcted  offsite  grid  voltage 
and  operation  of  required  Class  IE 
equipment  und^r  design  basis  accident 
loading  conditions. 

The  proposed  degraded  voltage 
setpoints  will  ensure  that  adequate 
Class  IE  bus  voltage  will  be  available  to 
support  starting  and  operation  of  the 
required  Class  IE  loads.  The  proposed 
setpoint  includes  instrument  error  to 
ensure  that  the  lowest  possible  voltage 
will  not  be  low^r  than  the  degraded 
voltage  analytidal  limits.  Additionally, 
the  proposed  seitpoints  are  low  enough 
to  prevent  spurious  actuations  due  to 
expected  fluctuations  in  the  grid 
voltage.  The  neW  setpoints  are  also  set 
with  margin  to  the  minimum  Class  IE 
bus  voltage,  which  is  based  on  a 
minimum  grid  voltage  of  352  kV,  which 
is  less  than  the  Expected  grid  voltage  of 
354  kV.  The  proposed  changes  will 
provide  an  increase  in  the  level  of 
protection  that  Currently  exists  and  will 
ensure  the  mar^  of  safety  is 
adequately  maintained. 

Therefore,  these  changes  do  not 
involve  a  signiflcant  reduction  in  the 
margin  of  safety. 

The  NRC  sta^  has  reviewed  the 
licensee's  anal)jsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  lOjCFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazabrds  consideration. 

Local  Public  pocument  Room 
location:  Jacob^  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  Illinois 
Valley  Commuliity  College,  Oglesby, 
Illinois  61 348-B692. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  F  laza,  Chicago,  Illinois 
60603.  I 

NRC  Project  i  director:  Stuart  A. 
Richards. 

CommonweaM  Edison  Company, 
Docket  Nos.  50*254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Ishind  County,  Illinois 

Date  of  amen  dment  request: 
November  30, 1998. 

Description  qf  amendment  request: 
The  Safe  Shutdown  Makeup  Pump 


(SSMP)  allowed  outage  time  (AOT)  is 
being  decreased  fi-om  67  days  to  14 
days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated? 

The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  to  the 
Technical  Specification  Allowed  Outage 
Time  is  conservative  with  respect  to 
current  requirements.  This  change  is 
being  proposed  to  estabUsh  an  AOT  for 
the  SSNff  that  is  equivalent  to  that  for 
the  reactor  core  isolation  cooling  (RQC) 
pump  (14  day  AOT)  in  order  to  enhance 
system  performance  by  assuring 
maximimi  SSMP  pump  availabiUty  to  a 
level  consistent  with  RCIC.  This  is 
necessary  since,  pursuant  to  Paragraph 
III.G.3  of  10  CFR  50.  Appendix  R.  the 
SSMP  is  an  alternate  system  to  the  RCIC 
system.  By  ensuring  equipment 
availability,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  increased.  In  addition, 
the  proposed  change  has  no  impact  on 
any  accident  initiators  or  initial 
condition  assumptions  for  accident 
scenarios.  Onsite  or  offsite  dose 
consequences  resulting  firom  an  event 
previously  evaluated  are  not  affected  by 
this  proposed  amendment  request. 

Therefore,  this  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Does  the  change  create  the  possibiUty 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated? 

The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  license  amendment  provides  a 
reduction  to  a  Technical  Specification 
Allowed  Outage  Time  to  enhance 
system  performance  by  assuring 
maximum  SSMP  pump  availability  to  a 
level  consistent  with  RCIC.  The 
proposed  change  is  conservative  with 
respect  to  the  current  requirements.  The 
proposed  amendment  does  not  involve 
any  plant  physical  changes  that  would 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 


different  kind  of  accident  from  any 
accident  previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
enhances  system  performance  by 
assuring  maximum  SSMP  pump 
availability  to  a  level  consistent  with 
RCIC.  Since  this  is  a  conservative 
change  that  vdll  enhance  the 
performance  of  the  SSMP  system,  it 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon.  Illinois 
61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NBC  Project  Director:  Stuart  A. 
Richards. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3 
(CR-3),  Citrus  County,  Florida 

Date  of  amendment  request:  October 
30.  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Crystal  River  Unit  3  (CR-3) 
Improved  Technical  Specifications  (ITS) 
to  delete  a  note  regarding  the  number  of 
required  channels  for  the  Degrees  of 
Subcooling  function,  and  to  subdivide 
the  Core  Exit  Temperature  (Backup) 
function  into  two  new  functions  in  ITS 
Table  3.3.17-1.  Post-Accident 
Monitoring  Instrumentation. 

These  proposed  ITS  changes  support 
modifications  scheduled  for  Refueling 
Outage  11  at  CR-3.  These  modifications 
are  intended  to  significantly  improve 
the  reliability  and  availability  of 
information  to  the  control  room 
operators  for  verifying  adequate  core 
cooling  is  maintained  following  a  design 
basis  accident.  The  proposed  ITS 
change  deletes  the  note  describing  the 
use  of  the  SPDS  as  a  backup  since  the 
SPDS  will  be  the  primary  indication  of 
subcooling  margin  after  the  planned 
modifications  are  implemented. 
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The  planned  modincations  will 
separate  the  sixteen  core  exit 
thermocouples  into  two  separate 
channels  of  eight  core  exit 
thermocouples  each.  Following  the 
modifications,  there  will  be  two  core 
exit  thermocouples  per  channel  located 
in  each  core  quadrant.  Each  separate 
channel  of  eight  core  exit 
thermocouples  will  have  an  associated 
core  exit  temperature  recorder  on  the 
main  control  board,  instead  of  the 
current  three  recorders,  and  will 
provide  input  into  the  associated 
channel  of  SPDS  for  calculation  of 
subcooling  margin. 

The  proposed  ITS  change  will 
subdivide  the  current  Core  Exit 
Temperature  (Backup)  function  into  two 
new  functions.  Core  Exit  Temperature 
(Thermocouple)  function  and  Core  Exit 
Temperature  (Recorder)  function.  For 
the  Core  Exit  Temperature 
(Thermocouple)  function,  the  proposed 
ITS  will  require  at  least  two  OPERABLE 
core  exit  thermocouples  per  core 
quadrant  (at  least  one  per  channel)  to 
provide  a  representative  distribution  of 
temperatures  across  the  core  to  the 
operator.  For  the  Core  Exit  Temperature 
(Recorder)  function,  both  core  exit 
temperature  recorders  will  be  required 
OPERABLE. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  changes  to  the  Degrees 
of  Subcooling,  Core  Exit  Temperature 
(Thermocouple),  and  Core  Exit 
Temperature  (Recorder)  functions  in  the 
CR-3  Improved  Technical 
Specifications  (ITS)  ensure  appropriate 
post-accident  monitoring 
instrumentation  is  available  for  use  by 
the  operators  during  implementation  of 
emergency  operating  procedures.  These 
emergency  operating  procedures 
provide  direction  to  the  operators  for 
ensuring  that  actions  required  to 
mitigate  the  effects  of  the  previously 
evaluated  design  basis  accidents  are 
performed.  The  instrumentation  is  used 
for  monitoring  by  the  operators  after  an 
accident  occurs,  perform  no  automatic 
functions,  and  there  are  no  credible 
failures  of  this  instrumentation  which 
could  initiate  any  accident  previously 
evaluated.  Therefore,  the  probability  of 
occurrence  of  any  accident  previously 
evaluated  is  unaffected. 

The  availability  and  use  of  this 
instrumentation  ensures  that  the 


prescribed  manual  operator  actions  for 
mitigating  the  consequences  of  an 
accident  will  be  implemented  when 
necessary,  and  that  the  operator  has 
sufficient  information  to  verify  required 
automatic  actions  have  occurred  when 
necessary.  The  availability  and  use  of 
the  instrumentation  provides  assurance 
that  the  consequences  of  accidents  will 
not  be  greater  than  that  previously 
evaluated.  The  associated  modifications 
that  are  planned  for  these  post-accident 
monitoring  instruments  will  enhance 
the  reliability  of  the  required 
indications  to  the  operators. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from 
previously  evaluated  accidents? 

The  proposed  changes  to  this  post- 
accident  monitoring  instrumentation 
will  ensure  appropriate  instrumentation 
is  available  for  use  by  the  operators 
following  a  design  basis  accident.  This 
instrumentation  is  necessary  for 
performing  certain  manual  actions,  or  to 
verify  automatic  actions  have  occurred, 
which  are  required  to  mitigate  the 
effects  of  a  design  basis  accident.  The 
instrumentation  is  used  for  monitoring 
by  the  operators  after  an  accident 
occurs,  perform  no  automatic  functions, 
and  there  are  no  credible  failures  of  this 
instrumentation  which  could  initiate  a 
new  or  different  kind  of  accident. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  occurring  as  a 
result  of  this  passive  instrumentation  is 
not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

The  proposed  changes  to  this  post- 
accident  monitoring  instrumentation 
provide  additional  assurance  that 
adequate  instrumentation  is  available 
for  use  by  the  operators  to  perform 
manual  actions,  and  to  verify  that 
automatic  actions  that  are  required  to 
mitigate  the  effects  of  a  design  basis 
accident  have  occurred.  The 
instrumentation  is  used  for  monitoring 
by  the  operators  after  an  accident 
occurs,  and  perform  no  automatic 
functions.  The  availability  and  use  of 
this  instrumentation  ensures  that  the 
prescribed  manual  operator  actions  for 
mitigating  the  consequences  of  an 
accident  will  be  implemented  when 
necessary,  and  that  the  operators  have 
sufficient  information  to  verify  required 
automatic  actions  have  occurred  when 
necessary.  These  required  manual  and 
automatic  actions  are  necessary  to 
preserve  the  margin  of  safety  as  defined 
in  the  CR-3  ITS.  The  availability  and 
use  of  this  instrumentation  provides 
assurance  that  the  existing  margin  of 
safety  will  be  maintained,  and 
assumptions  related  to  the  margin  of 
safety  during  mitigation  of  design  basis 


accidents  will  be  preserved.  Therefore, 
the  existing  margin  of  safety  will  not  be 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Co&stal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC— A5A,  P.O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  No.  3 
(CR-3).  Citrus  County.  Florida 

Date  of  amendment  request: 
November  24,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  CR-3  Improved  Technical 
Specifications  (ITS)  in  support  of  a 
modification  to  install  a  diesel-driven 
emergency  feedwater  (EFW)  pump 
(EFP-3)  which  is  intended  to  resolve 
capacity  limitations  of  the  CR-3  lA 
Emergency  Diesel  Generator  (EGDG). 
The  licensee  has  determined  that 
installation  of  EFP-3  involves  an 
unreviewed  safety  question  and  also 
requires  changes  and  additions  to  the 
ITS  and  Bases. 

EFP-3  will  be  installed  as  a  functional 
replacement  for  EFP-1 ,  the  motor- 
driven  EFW  pump.  EFP-3  will  start  and 
provide  controlled  and  monitored  EFW 
flow  to  both  steam  generators  through 
the  same  EFW  block  and  control  valves 
as  EFP-1  currently  uses.  The  licensee 
stated  that  removing  the  auto-start  logic 
from  EFP-1  would  eliminate  the  need  to 
perform  EGDG-lA  load  management  to 
accommodate  emergency  safeguards 
(ES)  loads  required  to  mitigate  design 
basis  accidents.  EFP-1  will  remain 
available  as  a  manually  started  pump. 
The  installation  of  EFP-3  will  also 
permit  other  changes  in  system 
operation  which  are  intended  to  reduce 
reliance  on  operator  actions  to  perform 
EGDG  load  meinagement. 

The  proposed  ITS  and  Bases  changes 
fall  into  two  categories:  (1)  new  or 
revised  ITS  and  Bases  to  account  for 
equipment  changes  associated  with  the 
new  EFP-3,  and  (2)  those  ITS  and  Bases 
requirements  bei.ig  deleted  because  they 
were  approved  until  Cycle  12  only. 
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The  new  ITS  nsquirements  and 
revisions  (category  1  changes)  involve 
revised  surveilla  ice  requirements  (SR) 
and  Bases  for  EF  '-3  (SR  3.7.5).  and  newf 
ITS  and  Bases  fo  the  diesel  hiel  oil 
supply,  lube  oil  i  nd  starting  air  for  EFP- 
3  (3.7.19).  Also,  t  le  option  to  use  EFP- 
3  for  Once  Throu  gh  Steam  Generator 
(OTSG)  cooling  ip  added  to  the  Bases  for 
3.4.6,  RCS  Loopsj— MODE  5,  Loops 
Filled.  The  Bases  for  3.4.6,  Background, 
lists  all  feedwate-  pumps  that  may  be 
available  in  MOEE  5.  EFP-3  is  added 
here  for  completeness. 

The  Bases  for  2 .7.5  are  revised  to 
describe  the  new  EFP-3  and  the  new 
role  for  EFP-1  as  a  manual  defense-in- 
depth  pump.  Th(  Bases  are  also  revised 
to  indicate  that  E  FP-3  cannot  directly 
access  the  condenser  hotwell.  The 
phrase  "with  the  exception  of  the  loss 
of  all  AC  power  ( Ref.  3)"  is  deleted  from 
the  Applicable  Si  ifety  Analysis  because 
with  the  additior  of  EFP-3,  the  EFW 
system  is  able  to  maintain  its  function 
on  a  loss  of  off-si  ;e  power  (LOOP)  with 
a  single  failure. 

In  Section  3.7.1  i,  EFW  System,  one  SR 
is  being  revised  a  nd  one  new  SR  is 
being  added.  The  se  changes  are 
intended  to  prov  de  SRs  that 
demonstrate  OPERABILITY  of  EFP-3 
and  essential  subsystems.  SR  3.7.5.1  and 
Bases  are  revised  to  add  verification  of 
proper  valve  pos  tion  for  starting  air  and 
fuel  oil  flow  paths  for  EFP-3  on  a  45- 
day  frequency. 

§R  3.7.5.6  is  ac  ded  to  provide 
assurance  that  th  j  DC  electrical  support 
system  will  be  available  to  support 
OPERABILITY  ol  EFP-3.  This  SR  is 
based  on  a  similar  SR  currently 
approved  for  the  station  DC  system 
required  by  ITS  'c  .8.4,  DC  Sources — 
Operating.  SR  3.;  .5.6  was  determined 
necessary  becausB  DC  power  is  essential 
for  starting  EFP- J. 

ITS  3.7.19  was  added  to  ensure 
essential  subsystems  are  within  limits 
needed  to  maintain  EFP-3  OPERABLE. 
The  specificatior  includes  requirements 
for  fuel  oil.  lube  oil,  and  starting  air. 
This  specification  has  an  allowed  outage 
time  (AOT)  for  these  parameters  if  they 
imit  but  above  a 
Below  the  minimum 
allowed  value.  E|T'-3  must  be  declared 
inoperable. 

A  number  of  Ft S  and  Bases  are  being 
revised  to  remov  ( the  requirements  that 
on  of  CR-3  until  Cycle 
2  changes).  All  text 
footnote  "Note — Valid 
until  Cycle  12  only,"  and  the  note  itself, 
is  being  deleted  « xcept  for  a  few 
instances  which  ^re  discussed  in  the 
licensee's  submi|tal. 

Basis  for  propc  sed  no  significant 
hazards  consideiation  determination: 


are  less  than  the 
minimum  value. 


permitted  operat 
12  only  (category 
marked  with  the 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

4.  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  involves  the  addition  of 
a  new  safety-related  Diesel-Driven 
Emergency  Feedwater  Pump  (EFP-3). 
The  Emergency  Feedwater  (EFW) 
System  is  not  an  initiator  for  any  design 
basis  accident  except  for  those  accidents 
associated  with  an  increase  in  primary 
to  secondary  cooling  and  a  loss  of  heat 
sink.  The  new  EFP-3  functionally 
replaces  the  Motor-Driven  Emergency 
Feedwater  Pump  (EFP-l)  and  is  no 
more  likely  to  cause  an  inadvertent 
cooldown  than  the  existing  EFP-1.  The 
starting  logic  of  the  Emergency 
Feedwater  Initiation  and  Control  system 
is  the  same  for  EFP-3  as  it  was  for  EFP- 
1  before.  No  other  control  or  logic 
changes  are  being  made  that  would 
make  EFP-3  more  likely  to  cause  a 
cooldown  transient. 

EFP-3  has  a  slightly  greater 
probability  of  failing  to  start  compared 
to  EFP-1  with  offsite  power  available. 
Therefore,  there  is  a  slight  increase  in 
the  probability  of  an  event  that  involves 
a  loss  of  heat  sink  when  considering 
only  the  Improved  Technical 
Specifications  (ITS)  required  EFW 
Pumps.  The  new  EFP-3  will  be  highly 
reliable  and  therefore  this  increase  in 
risk  is  not  significant.  Loss  of  EFP-3 
alone  does  not  cause  a  total  loss  of  heat 
sink  without  the  loss  of  the  Turbine- 
Driven  Emergency  Feedwater  Pump 
(EFP-2)  and  the  remaining  feedwater 
pumps.  The  most  important  of  these 
feedwater  pumps  is  EFP-1.  which  will 
be  maintained  as  a  safety-grade  backup. 
EFP-3  is  less  reliable  than  EFP-1  with 
offsite  power  available.  However,  if 
offsite  power  is  not  lost.  EFP-1  should 
be  available  for  use.  Therefore,  the 
overall  EFW  system  reliability  is 
enhanced. 

The  consequences  of  the  failure  of 
EFP-3  to  start  or  inadvertently  actuate 
were  considered.  Failure  of  EFP-3  to 
start  will  have  the  same  impact  as 
failure  of  EFP-1.  Therefore,  the 
consequences  of  evaluated  accidents  are 
the  same.  EFP-3  will  be  designed  to 
have  minimiun  and  maximum  flows 
equivalent  to  EFP-1.  No  changes  to  the 
system  will  cause  a  decrease  in  the 
ability  of  the  EFW  system  to  remove 
heat  from  the  Once  Through  Steam 
Generators  (OTSGs).  Similarly,  the  heat 
removal  capability  of  EFP-3  will  not  be 
different  than  EFP-1.  Therefore,  there 
will  not  be  the  potential  of  a 


significantly  greater  overcooling  event 
due  to  inadvertent  start  of  EFP-3. 

The  license  changes  associated  with 
the  addition  of  EFP-3  remove  a  number 
of  ITS  Actions  that  established 
compensatory  measures  due  to  the 
possibility  of  overloading  the 
Emergency  Diesel  Generators  (EGDGs) 
and  cross-train  dependencies  with  EFP- 
2.  These  compensatory  actions  are  no 
longer  required.  The  changes  to  the 
EFW  system  eliminate  EGDG  limitations 
and  reliance  of  the  "A"  train  EFW  pump 
on  EFP-2.  The  revised  ITS  Actions 
ensure  the  equipment  required  to 
mitigate  an  accident  is  restored  to 
OPERABLE  status  in  accordance  with 
previously  approved  limits.  In  addition, 
replacing  required  operator  actions  with 
automatic  functions  provides  greater 
assurance  that  mitigating  actions  will 
occur.  Therefore,  these  changes  will  not 
adversely  affect  the  probability  or 
consequences  of  evaluated  accidents. 

Based  on  the  above,  the  addition  of 
EFP-3  and  the  associated  license 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

5.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

EFP-3  performs  the  same  funcuons  as 
the  existing  EFP-1.  Np  plant  conditions 
are  changed  to  cause  new  or  different 
accidents.  Although  a  diesel  engine  has 
different  failure  modes  than  a  motor- 
driven  pump,  the  consequences  of  a 
pump  failure  are  the  same.  An  interlock 
and  administrative  controls  are 
provided  to  ensure  that  both  EFP-3  and 
EFP-1  do  not  run  at  the  same  time.  The 
interlock  and  administrative  controls 
prevent  any  new  interactive  failure 
modes  that  could  be  caused  by  having 
both  "A"  train  pumps  (or  all  three  EFW 
pumps)  operating  at  the  same  time. 

The  revised  ITS  Actions  ensure 
equipment  is  restored  to  OPERABLE 
status  in  accordance  with  previously 
approved  timeframes.  No  new  plant 
configurations  or  conditions  are  created 
by  these  Actions. 

Therefore,  these  changes  cannot 
create  the  possibility  of  an  accident  of 
a  different  type  than  previously 
evaluated  in  the  SAR  [Safety  Analysis 
Report]. 

6.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

EFP-3  is  designed  to  meet  the  same 
performance  criteria  as  EFP-1.  EFP-3 
will  replace  EFP-1  in  the  ITS.  The 
pump  will  perform  the  same  functions, 
will  be  reliable  and  meet  the  same 
design  criteria.  There  are  no  functions 
performed  by  EFP-1  that  will  be 
significantly  different  with  EFP-3.  The 
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margin  of  safety  provided  by  the 
speciBcation  relates  to  the  ability  to 
provide  a  heat  sink.  EFP-3  will  provide 
the  same  margin  of  safety.  In  addition, 
EFP-1  will  be  available  as  a  safety-grade 
backup  and  can  deliver  EFW  to  the 
OTSGs  if  offsite  power  is  available  or  if 
the  "A"  train  EGDG  has  adequate  load 
margin. 

The  cooHng  capability  of  EFP-3  will 
be  equivalent  to  EFP-1.  Therefore,  EFP- 
3  provides  the  same  protection  to  the 
fuel  cladding  from  temperature 
excursions  as  EFP-1.  The  EFP-3 
modifications  will  be  done  without 
making  penetrations  through  reactor 
coolant  system  (RCS)  or  containment 
boundaries.  Therefore,  the  integrity  of 
these  fission  product  barriers  remains 
unchanged. 

The  proposed  changes  to  the  ITS 
delete  temporary  restrictions  placed  on 
systems  due  to  the  potential  to  overload 
the  EGDGs  and  cross-train  dependencies 
with  EFP-2.  These  compensatory 
actions  are  no  longer  required.  The 
changes  to  the  EFW  system  eliminate 
EGEX}  limitations  and  reliance  of  the 
"A"  train  EFW  pump  on  EFP-2.  The 
revised  ITS  Actions  ensure  the 
equipment  required  to  mitigate  an 
accident  is  restored  to  OPERABLE  status 
in  accordance  with  previously  approved 
limits.  In  addition,  replacing  required 
operator  actions  with  automatic 
functions  provides  greater  assurance 
that  mitigating  actions  will  occur. 

Based  on  the  above  evaluation,  there 
is  no  reduction  in  the  margin  of  safety 
associated  with  the  proposed 
equipment,  system  and  license  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC — ASA,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NBC  Project  Director.  Frederick  J. 
Hebdon. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request  July  14, 
1998. 

Description  of  amendment  request. 
The  proposed  amendment  would  amend 


the  Technical  Specifications  to  revise 
the  liquid  and  gaseous  release  rates  to 
reflect  the  replacement  of  the  former  10 
CFR  20.106  requirements  with  the 
existing  10  CFR  20.1302  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

The  likelihood  that  an  accident  will 
occur  is  neither  increased  nor  decreased 
by  these  Technical  Specification 
changes.  These  Technical  Specifications 
changes  will  not  impact  the  function  or 
method  of  operation  of  plant  equipment. 
No  systems,  equipment,  or  components 
are  affected  by  the  proposed  changes. 
The  proposed  revisions  to  the  liquid 
and  gaseous  release  rate  limits  will  not 
result  in  any  change  or  increase  in  the 
types  or  amounts  of  effluents  other  than 
that  which  has  historically  been  deemed 
acceptable  for  release,  nor  will  there  be 
an  increase  in  individual  or  cumulative 
occupational  radiation  exposures  other 
than  that  which  has  historically  been 
deemed  acceptable.  Therefore,  the 
proposed  changes  to  the  Technical 
Specifications  do  not  involve  any 
increase  in  the  probabiUty  or 
consequences  of  any  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve 
changes  to  the  physical  plant  or 
operations.  The  proposed  changes  are 
administrative  in  nature  and  will  not 
change  the  types  and  amounts  of 
effluents  from  that  which  has 
historically  been  deemed  acceptable. 
Since  these  administrative  changes  do 
not  contribute  to  accident  initiation, 
they  do  not  produce  a  new  accident 
scenario  nor  do  they  alter  any  existing 
accident  scenarios.  Therefore,  the 
proposed  changes  to  the  Technical 
Specifications  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce 
the  margin  of  safety  because  compliance 
with  the  limits  of  the  existing  10  CFR 
20.1301  will  be  demonstrated  by 
operating  within  the  limits  of  10  CFR 
Part  50,  Appendix  I  and  40  CFR  Part 
190.  For  the  liquid  effluent  releases  the 
annual  dose  of  500  mrem,  upon  which 


the  concentrations  in  the  previous  10 
CFR  Part  20,  Appendix  B,  Table  II, 
Column  2,  are  based,  is  a  factor  of  10 
higher  than  the  annual  dose  of  50  mrem, 
upon  which  the  concentrations  in  the 
existing  10  CFR  20.  Appendix  B,  Table 
2,  Column  2,  are  based.  Also,  for 
gaseous  effluent  releases,  the  limits 
associated  with  the  gaseous  release 
Technical  Specitications  will  be  revised 
to  the  previously  acceptable 
instantaneous  dose  rate  limits. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company.  321  Ferry  Road, 
Wiscasset,  ME  04578. 

NBC  Project  Director.  Seymour  H. 
Weiss. 

Northeast  Nuclear  Energy  Company, 
(NNECO)  et  al..  Docket  No.  50-336, 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  New  London  County,  Connecticut 

Date  of  amendment  request. 
December  10,  1998. 

Description  of  amendment  request. 
The  proposed  amendment  would  allow 
NNECO  to  implement  plant 
modifications  that  would  ensure  that 
proper  flow  paths  can  be  established  for 
boron  precipitation  control  after  a  loss- 
of-coolant  accident. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92, 
NNECO  [Northeast  Nuclear  Energy 
Company]  has  reviewed  the  proposed 
changes  and  has  concluded  that  they  do 
not  involve  a  significant  hazards 
consideration  (SHC).  The  basis  for  this 
conclusion  is  that  the  three  criteria  of  10 
CFR  50.92(c)  are  not  compromised.  The 
proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  plant  modifications 
will  ensure  proper  flow  paths  can  be 
established  for  boron  precipitation 
control  after  a  Loss  of  Coolant  Accident 
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(LOCA).  This  wi  1  be  accomplished  by 
the  following  plant  modifications: 

a.  Provide  an  alternate  AC  source  of 
power  for  2-SI-f  51.  "Shutdown 
Cooling  Header  (lontainment  Isolation 
Valve,"  a  Facilit'  ■  Zl  component,  from 
Facility  Z2. 

b.  Provide  an  a  Itemate  DC  source  of 
power  for  2-CH-517,  "Auxiliary  Spray 
Charging  Header  Supply  Valve,"  a 
Facility  Z2  component,  from  Facility 
Zl. 

c.  Provide  an  alternate  DC  source  of 
power  for  2-CH-519,  "Loop  lA 
Charging  Header  Supply  Valve,"  a 
Facility  Z2  component,  from  Facility 
Zl. 

d.  Provide  test  jacks  to  determine 
valve  position  fo-  LPSI  [low-pressure 
safety  injection]  njection  valves  2-SI- 
615,  2-SI-625.  2-SI-635,  and  2-SI-645 
at  the  respective  motor  control  center 
(MCC  (motor  codtrol  center)  B51  for  2- 
SI-615  and  2-SI-625  (MCC  B61  for  2- 
SI-635and2-SI--645). 

e.  Provide  byp  »ss  capability  of  the 
low  pressure  open  permissive  for  2-SI- 
651. 

The  alternate  {ower  supply  to  valves 
2-SI-651,  2-CH-  517  and  2-CH-519, 
and  the  position  indication  for  valves  2- 
SI-615,  2-SI-62ii,  2-SI-635,  and  2-SI- 
645  cannot  initiate  an  accident.  The 
proposed  modifi  :ations  will  not  change 
the  design  parameters,  failure  positions 
or  design  requirements  of  the  valves. 
The  proposed  pi  mt  modifications  will 
ensure  valves  2-51-651,  2-CH-517  and 
2-CH-519  can  o  )erate  after  a  LOCA  to 
perform  their  ac(  ident  mitigating 
functions.  There  ore,  providing  an 
additional  powei  source  to  2-SI-651,  2- 
CH-517  and  2-CH-519,  and  a  local 
means  of  determ  ning  the  position  of 
valves  2-SI-615,  2-SI-625,  2-SI-635, 
and  2-SI-645  ca  inot  initiate  an 
accident  and  wil  1  not  adversely  affect 
the  function  of  these  components  to 
mitigate  the  con;  equences  of  an 
accident. 

The  proposed  jlant  modifications 
will  also  bypass  he  open  permissive  for 
2-SI-651.  This  pressure  permissive, 
which  protects  t!  le  low  pressure 
Shutdown!  Cooli  ig  (SDC)  System  from 
the  high  pressure  Reactor  Coolant 
System  (RCS).  allows  2-SI-651  to  be 
opened  only  whi  sn  pressurizer  pressure 
is  below  280  psin  [pounds  per  square 
inch  absolute].  This  pressure  permissive 
would  be  disabled  upon  a  loss  of 
Facility  Zl  powdr.  This  would  prevent 
the  opening  of  2-SI-651.  The  new  local 
control  switch  fcr  2-SI-651,  which 
bypasses  this  possurizer  pressure 
permissive,  is  is(  dated  by  normally  open 
relay  contacts.  V  hen  aligned  to  its 
alternate  power,  local  control  is 
enabled,  and  remote  control  in  the  Main 


Control  Room  is  isolated.  Multiple 
operator  errors  would  be  required  to 
align  2-SI-651  to  the  alternate  power 
source  during  normal  operation.  To 
misalign  these  valves,  an  equipment 
operator  would  have  to  perform  steps 
located  only  in  an  Emergency  Operating 
Procedure.  Additionally,  control  room 
operators  would  have  to  disregard 
annunciators  that  indicate  the  valves  are 
being  transferred  to  their  alternate 
power  source.  Therefore,  the  only  time 
the  valve  is  expected  to  be  opened  by 
the  local  control  switch  is  after  a  LOCA 
with  a  Facility  Zl  failure.  Currently,  the 
potential  exists  for  an  operator  to  open 
the  valve  when  pressure  is  above  280 
psia.  An  undetectable  single  failure  of 
the  contact  which  provides  the 
permissive  would  allow  an  operator  to 
open  the  valve  even  when  pressure  is 
above  280  psia.  During  normal 
operation,  this  condition  would  be 
annunciated  in  the  Main  Control  Room. 
During  accident  conditions,  this 
annunciator  may  be  disabled.  Therefore, 
2-SI-651  could  be  opened  with 
pressurizer  pressure  above  280  psia 
without  annunciation.  Although  2-SI- 
651  could  be  opened,  the  pressure 
permissive  for  2-SI-652,  the  upstream 
isolation  valve  (Attachment  1  Figure  1), 
would  prevent  2-SI-652  from  opening. 
This  would  protect  the  shutdown 
cooling  suction  line  from 
overpressurization.  During  accident 
conditions,  if  both  valves  were  opened 
and  pressure  increased  above  280  psia, 
annunciation  of  2-SI-652  being  open 
would  be  available  to  provide  indication 
of  the  potential  overpressure  condition. 
Therefore,  the  installation  of  the 
capability  to  bypass  the  open  permissive 
for  2-SI-651  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  plant  modifications 
have  no  adverse  effect  on  how  any  of 
the  associated  systems  or  components 
function  to  prevent  or  mitigate  the 
consequences  of  design  basis  accidents. 
Also,  the  proposed  changes  have  no 
adverse  effect  on  any  design  basis 
accident  previously  evaluated  since  the 
modifications  will  ensure  that  accident 
mitigation  equipment  will  be  available 
to  function  as  assumed  in  the  LOCA 
analysis.  Therefore,  the  proposed  plant 
modifications  do  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  plant  modifications 
will  provide  the  capability  of  powering 
2-SI-651.  2-CH-517  and  2-CH-519 


from  either  Facihty  Zl  or  Facility  Z2, 
and  will  add  test  jacks  to  MCC  B51  and 
361  to  determine  the  position  of  valves 
2-SI-615,  2-SI-625,  2-SI-635,  and  2- 
SI-645.  Additionally,  this  activity  adds 
a  local  control  switch  which  will  bypass 
the  open  permissive  for  2-SI-651  when 
aligned  to  the  alternate  power  source.  A 
single  failure  in  any  of  the  breakers  or 
disconnect  switches  which  allow  2-SI- 
651,  2-CH-517  and  2-CH-519  to  be 
powered  from  either  facility  is  bounded 
by  the  failure  of  the  valve.  A  failure  of 
any  of  the  test  jacks  may  result  in  a  loss 
of  control  power  to  the  associated 
valves.  This  failure  is  also  bounded  by 
the  failure  of  the  valve.  During  normal 
operation  the  local  control  switch  which 
bypasses  the  pressure  permissive  is 
isolated  by  normally  open  contacts.  A 
single  failure  of  the  local  control  switch 
or  isolating  relay  during  normal 
operation  cannot  disable  the  pressure 
permissive. 

Since  a  single  failure  of  any 
component  added  by  this  activity  is 
bounded  by  existing  component 
failures,  a  failure  of  these  components 
cannot  create  a  new  accident.  Therefore, 
the  proposed  plant  modifications  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  plant  modifications 
will  ensure  boron  precipitation  control 
can  be  established.  This  will  be 
accomplished  by  providing  an  alternate 
power  source  for  2-SI-651,  2-CH-517 
and  2-CH-519,  and  adding  test  jacks  to 
determine  the  position  of  valves  2-SI- 
615,  2-SI-625,  2-SI-635,  and  2-SI-645. 
Additionally,  this  activity  adds  a  local 
control  switch  which  will  bypass  the 
open  permissive  for  2-SI-651  when 
aligned  to  the  alternate  power  source. 
Although  the  potential  exists  to  route 
redundant  power  trains  in  the  same 
cable  trays,  conduits  and  cable,  the 
design  of  the  modifications  ensures  that 
a  single  failure  will  not  compromise  the 
redundant  power  distribution  system. 
The  installation  of  the  connection  jacks 
and  local  control  switch  will  not  alter 
the  failure  analysis  for  the  valves,  and 
will  not  change  the  design  parameters  of 
the  valves  (i.e.  pressure  rating). 
Therefore,  the  proposed  plant 
modifications  will  not  compromise  RCS 
pressure  boundaries,  containment 
integrity,  or  fuel  cladding.  In  addition, 
the  new  disconnect  switches,  breakers, 
cabling,  and  auxiliary  components  are 
all  designed  for  the  rated  voltages  and 
currents,  and  are  QA  [quality  assurance] 
Category  I  seismically  and 
environmentally  qualified,  as  required. 
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Based  on  the  above,  the  proposed 
plant  modifications  will  not  reduce  the 
integrity  of  the  plant  protective 
boundaries,  or  adversely  affect  the 
LOCA  analysis.  These  modifications 
will  have  no  adverse  effect  on 
equipment  important  to  safety.  The 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  This  will  ensure  that  the 
acceptance  criteria  of  10  CFR  50.46(b)(5) 
for  long  term  core  cooling  will  be  met. 
Therefore,  there  will  be  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

Public  Service  Electric  &■  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
December  16,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  (TS) 
Surveillance  Requirements  4.8.1.1.2  emd 
4.8.1.1.3.  Table  4.8.1.1.2-1,  and  the 
associated  Bases.  The  proposed  changes 
would  remove  the  Emergency  Diesel 
Generator  accelerated  testing  and 
special  reporting  requirements  fi-om  the 
TSs  in  accordance  with  the  guidance 
provided  in  Generic  Letter  94-01. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  changes  do  not 
involve  any  physical  changes  to  plant 
structures,  systems,  or  components. 
(Public  Service  Electric  &  Gas  Company] 


PSE&G  has  implemented  the  provisions 
of  the  Maintenance  Rule  for  diesel 
generators,  including  the  associated 
regulatory  guidance,  thereby 
establishing  a  program  that  assures 
diesel  generator  performance.  The 
elements  of  the  program  include  the 
performance  of  detailed  root  cause 
analysis  of  individual  failures,  effective 
corrective  actions  taken  in  response  to 
individual  failures,  and  implementation 
of  preventive  maintenance  consistent 
with  the  Maintenance  Rule.  Monitoring 
the  effectiveness  of  diesel  generator 
maintenance  and  continuing 
surveillance  testing  in  accordance  with 
the  proposed  TS  changes  will  ensure 
that  the  diesel  generators  will  perform 
their  intended  functions  and  will 
minimize  failures.  The  accelerated 
testing  requirements  are  therefore  no 
longer  considered  to  be  necessary  and 
are  deleted.  The  requirements  of  10  CFR 
50.72  and  10  CFR  50.73  ensure  that 
diesel  generator  failures  are  properly 
reported.  The  special  reporting 
requirements  are  therefore  unnecessary 
and  are  deleted.  Based  on  the  above 
information,  the  changes  will  not 
adversely  affect  the  assurance  of  diesel 
generator  reliability  or  operability,  and 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  proposed  TS  changes  do  not 
involve  any  physical  changes  to  the 
design  of  plant  systems,  structures  or 
components,  nor  do  the  changes  involve 
a  change  in  plant  operation.  The  diesel 
generators  will  continue  to  function  as 
designed  to  mitigate  the  consequences 
of  an  accident.  Eliminating  the 
accelerated  testing  requirements  and 
special  reporting  requirements  does  not 
permit  plant  operation  in  a 
configuration  ihat  would  create  a 
different  type  of  malfunction  to  the 
diesel  generators  than  any  previously 
evaluated.  In  addition,  the  proposed  TS 
changes  do  not  alter  the  conclusions 
described  in  the  [Updated  Final  Safety 
Analysis  Report]  UFSAR  regarding  the 
safety  related  functions  of  the  diesel 
generators  or  their  support  systems.  No 
new  failure  modes  will  be  introduced. 
Therefore,  the  proposed  changes  will 
not  create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  proposea  change  does  not 
involve  a  significant  reduction  in  a 
marein  of  safety. 

This  request  does  not  involve  an 
adverse  impact  on  diesel  generator 
design,  operation,  or  reliabiUty.  Since 


monitoring  and  maintenance  is  being 
performed  in  conformance  with  10  CFR 
50.65.  modifying  the  surveillance 
testing  frequency  requirements  does  not 
adversely  affect  the  reliability  of  the 
diesel  generators.  Deletion  of  the  special 
reporting  requirements  does  not  impact 
operability  or  reliability  of  the  diesel 
generator.  Since  the  diesel  generator 
function  is  not  affected  by  the  proposed 
change,  this  request  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocafion.- Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21. 
P.O.  Box  236,  Hancocks  Bridge.  NJ 
08038. 

NRC  Project  Director:  Robert  A.  Capra. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Indiana  Michigan  Power  Company, 
Docket,  Nos.  50-315  and  50-316, 
Donald  C.  Cook  Nuclear  Plant,  Units  1 
and  2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  3,  1998. 

Brief  description  of  amendments:  The 
amendments  would  revise  Technical 
Specification  Section  4.6.5.1,  "Ice 
Condenser,  Ice  Bed,"  and  the  associated 
bases  to  reflect  the  maximum  ice 
condenser  flow  channel  blockage 
assumed  in  the  accident  analyses. 
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January  27 

Local  Public 
location:  Mauc 
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Date  of  publication  of  individual 
notice  in  Fedeijal  Register  December  28, 
1998. 
Expiration  dhte  of  individual  notice: 
19<9. 

Document  Room 
Preston  Palenske 
Memorial  Libriry,  500  Market  Street,  St. 
Joseph,  MI  490  35. 

Notice  of  Issuatice  of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  his  issued  the  following 
amendments.  The  Commission  has 
determined  for^each  of  these 
amendments  that  the  application 
complies  with  ^e  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  ta  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.         j 

Unless  other|wise  indicated,  the 
Com  nission  his  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  excjusion  in  accordance 
with  10  CFR  5i.22.  Therefore,  pursuant 
to  10  CFR  51.2 1(h),  no  environmental 
imp>act  statemt  nt  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  ertvironmental  assessment 
under  the  speoial  circumstances 
provision  in  1^  CFR  51.12(b)  and  has 
made  a  determjination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  tjie  applications  for 
amendment.  (3)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  an()/or  Environmental 
Assessment  asj  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Geltnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  rooms  for  the 
particular  facilities  involved. 

Arizona  Publii  Service  Company,  et  al., 
Docket  Nos.  STN  50-528  and  STN  50- 
529,  Palo  Verqe  Nuclear  Generating 
Station,  Units  Nos.  1,  2,  and  3. 
Maricopa  County,  Arizona 

Date  ofappi  ication  for  amendment: 
October  6, 196  B. 


Brief  description  of  amendment:  The 
amendments  revise  Technical 
Specifications  (TS)  3.3.1,  "Reactor 
Protective  System  (RPS) 
Instrumentation — Operating,"  and  TS 
3.3.2,  "Reactor  Protective  System  (RPS) 
Instrumentation — Shutdown."  The 
amendments  clarify  the  power  level 
threshold  at  which  certain  RPS 
instrumentation  trips  must  be  enabled 
and  may  be  bypassed,  and  clarify  that 
this  level  is  a  percentage  of  the  neutron 
flux  at  rated  thermal  power  (RTP).  The 
bypass  power  level,  IE— 4%  RTP,  is 
specified  as  logarithmic  power  instead 
of  thermal  power.  The  NRC  approved 
these  changes  for  Palo  Verde  Unit  3  on 
an  exigent  basis  in  its  letter  dated 
October  1 9 , 1 998.  The  exigent  TS 
amendment  resulted  in  TS  pages  with 
notes  specifying  different  requirements 
between  Unit  3  and  Units  1  and  2. 
These  amendments  remove  these  notes 
regarding  Unit  3  from  the  affected  TS 
pages  so  that  all  Units  now  have  the 
sameTS. 

Date  of  issuance:  December  23, 1998. 

Effective  date:  December  23,  1998. 

Amendment  No.:  Unit  1-119;  Unit  2- 
119. 

Facility  Operating  License  Nos.  NPF- 
41  and  NPF-51:  The  amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  {63  FR 
59586). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Pubfic  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
February  11, 1998. 

Brief  description  of  amendment:  The 
Updated  Final  Analysis  Report  (UFSAR) 
describes  the  response  of  the  salt  service 
water  (SSW)  system  to  a  complete  loss 
of  AC  power  by  assuming  that  the 
system  would  be  divided  by  the  closure 
of  one  of  the  two  division  isolation 
valves.  Boston  Edison  Company  (BECo) 
has  discovered  single  failures  involving 
a  partial  loss  of  AC  power  could  place 
the  SSW  system  in  a  configuration  of 
one  pump  supplying  both  trains  of  heat 
exchangers  for  the  first  10  minutes  of 
the  worst  case  design  basis  accident. 
BECo  has  determined  that  these  single 
failures  are  an  unreviewed  safety 
question.  The  amendment  authorizes 


BECo  to  change  UFSAR  Section  10.7, 
"Salt  Service  Water  System,"  to  address 
this  single  fauilure  vulnerability. 

Date  of  issuance:  December  21, 1998. 

Effective  date:  December  21, 1998. 

Amendment  No.:  180. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  UFSAR 

Date  of  initial  notice  in  Federal 
Register:  April  8, 1998,  (63  FR  17220) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  Sr  Light  Company,  et  al, 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
March  10, 1997,  as  supplemented  May 
23,  1997,  and  October  15,  1998. 

Brief  description  of  amendment:  This 
amendment  revises  'Technical 
Specification  (TS)  3.5.1,  "Emergency 
Core  Cooling  System  (ECCS) 
Accumulators,"  by  (1)  increasing  the 
allowed  outage  time  (from  1  hour  to  72 
hours)  that  one  ECCS  accumulator  can 
be  inoperable  as  a  result  of  the  boron 
concentration  being  outside  of  TS 
limits,  and  (2)  modifying  surveillance 
requirement  4.5.1  consistent  with  the 
guidance  provided  in  NUREG— 1366, 
"Improvements  to  Technical 
Specifications  Surveillance 
Requirements,"  December  1992,  and  the 
Standard  Technical  Specifications  (STS) 
for  Westinghouse  Plants,  NUREG-1431, 
Revision  1. 

Date  of  issuance:  December  31, 1998. 

Effective  date:  December  31,  1998. 

Amendment  No.:  86. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  April  9,  1997  (62  FR  17226). 

The  May  23, 1997.  and  October  15, 
1998.  submittals  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 
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Consumers  Energy  Company,  Docket 
No.  50—155,  Big  Rock  Point  (BRP) 
Plant,  Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
September  19,  1997. 

Brief  Description  of  amendment:  This 
amendment  changes  the  DPR — 6 
License  and  revises  its  Technical 
Specifications  to  reflect  the  permanently 
shutdown  and  defueled  condition  of  the 
BRP  plant. 

Date  of  issuance:  December  24, 1998. 

Effective  date:  No  later  than  45  days 
from  date  of  issuance. 

Amendment  No.:  120. 

Facility  Operating  License  No.  DPR-6: 
The  amendment  revises  the  DPR — 6 
License  and  Appendix  A  Technical 
Specifications  to  the  licensee. 

Date  of  initial  notice  in  Federal 
Register:  December  3,  1997  (62  FR 
63974). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College  Library,  1515  Howard  Street, 
Petoskey,  MI  49770. 

Duquesne  Light  Company,  et  ai,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
July  13,  1998. 

Brief  description  of  amendments: 
These  amendments  change  the  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2  (BVPS-1  and  BVPS-2)  Updated  Final 
Safety  Analysis  Reports  (UFSAR) 
descriptions  of  the  Inteike  Structure 
main  entrance  and  interconnecting 
cubicle  doors.  The  changes  approved  by 
these  amendments  address  a  new  feiilure 
mode  of  safety-related  equipment  that 
had  not  been  previously  considered  for 
BVPS-1.  The  changes  state  that  the 
cubicle  interconnecting  flood  protection 
doors  are  normally  closed  with  their 
inflatable  seals  depressurized  and  that 
the  associated  security/fire  doors  are 
normally  closed.  This  door  closure 
arrangement  provides  protection  for  the 
safety-related  equipment  in  the 
interconnecting  cubicles  from  the 
consequences  of  potential  internal 
flooding. 

Date  of  issuance:  December  16, 1998. 

Effective  date:  December  16, 1998. 

Amendment  Nos.:  218  and  96. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  approve 
changes  to  the  Updated  Final  Safety 
Analysis  Reports. 

Date  of  initial  notice  in  Federal 
Register:  August  12,  1998  (63  FR  43202) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  December  16. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa,  PA 
15001. 

Duquesne  Light  Company,  et  ai.  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
June  18,  1996,  as  supplemented 
September  8  and  30,  1998. 

Brief  description  of  amendment:  The 
amendment  (1)  makes  editorial  changes 
to  Technical  Specification  (TS)  4.4.5 
and  associated  Bases;  (2)  revises  the 
Bases  for  TS  3.4.6.2  to  provide 
consistency  with  the  Beaver  Valley 
Power  Station,  Unit  No.  1,  Updated 
Final  Safety  Analysis  Report  (UFSAR); 
and  (3)  revises  Index  Page  XVII  to  reflect 
the  reviiiibh  of  page  numbers  due  to 
shifting  of  text  by  License  Amendment 
No.  198. 

Date  of  issuance:  December  21,  1998. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No:  219. 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  18,  1998  (63  FR 
64109). 

The  September  8  and  30,  1998,  letters 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  request  beyond  the  scope  of 
the  November  18,  1998,  Federal 
Register  notice;  these  letters  only 
provided  updated  TS  pages  to  be 
consistent  with  the  UFSAR. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  May  31, 
1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  surveillance  test 
interval  for  the  reactor  protection 
system  reactor  trip  breakers,  reactor  trip 
modules,  and  electronic  trip  relays  from 
a  monthly  interval  to  a  quarterly 
interval. 


Date  of  issuance:  December  31,  1998. 

Effective  date:  December  31,  1998. 

Amendment  No.:  194. 

Facility  Operating  License  No.  DPR- 
51:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  28.  1996  (61  FR 
44356). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  2. 
Pope  County,  Arkansas 

Date  of  amendment  request:  May  18, 
1998,  as  supplemented  on  December  8, 
1998. 

Brief  description  of  amendment:  The 
amendment  allows  the  use  of  trisodium 
phosphate  stored  in  three  baskets  on  the 
containment  floor  as  a  replacement  to 
the  sodium  hydroxide  addition  system 
for  the  control  of  sump  pH  during  long 
term  core  cooUng  in  recirculation  phase. 

Date  of  issuance:  December  23,  1998. 

Effective  date:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance  to  be  implemented  prior  to  the 
facility's  restart  from  refueling  outage 
2R13. 

Amendment  No.:  194. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21,  1998  (63  FR 
56241) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1998. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
July  28,  1997. 

Brief  description  of  amendment:  The 
amendment  modifies  the  actions 
associated  with  Technical  Specification 
(TS)  Table  3.3-1  for  the  Reactor 
Protective  Instrimientation  and  TS  Table 
3.3-3  for  the  Engineered  Safety  Feature 
Actuation  System  Instrumentation. 

Date  of  issuance:  December  29,  1998. 

Effective  date:  December  29, 1998,  to 
be  implemented  within  30  days. 
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Amendment  No.:  195. 

Facility  Opt  rating  License  No.  NPF-6: 
Amendment  r  avised  the  Technical 
Specifications. 

Date  of  initi  al  notice  in  Federal 
Register:  Augiist  27,  1997  (62  PR 
45456). 

The  Commifesion's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluaiion  dated  December  29. 
1998. 

No  significant  hazards  consideration 
comments  recsived:  No. 

Local  Publii  ■  Document  Room 
/ocafjon .Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  AR  72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansa$  Nuclear  One,  Unit  No.  2, 
Pope  County,  \Arkansas 

Date  of  application  for  amendment: 
June  29,  1998J  as  supplemented  by 
letters  dated  December  17, 1998  and 
December  22,  il998. 

Brief  description  of  amendment:  This 
amendment  revises  the  as-found  lift 
setting  tolerance  for  the  ANO-2  main 
steam  safety  vjalves  and  the  pressurizer 
safety  valves,  k^vises  the  maximum 
allowable  linmr  powrer  level-high  trip 
setpoint  with  inoperable  steam  line 
safety  valves,  and  relocates  part  of  the 
specifications]  for  steam  line  safety 
valves  to  the  ANO-2  Safety  Analysis 
Report.  Admifiistrative  and  bases 
changes  have  also  been  made. 

Date  of  issiipnce:  December  31. 1998. 

Effective  dafe:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance  to  bq  implemented  within  30 
days.  I 

Amendment  No.:  197. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Oct(jber  21. 1998  (63  FR 
56242).  1 

The  Commi(ssion's  related  evaluation 
of  the  amenditient  is  contained  in  a 
Safety  Evaluation  dated  December  31. 
1998. 

No  significant  hazards  consideration 
comments  recjeived:  No. 

Local  Public  Document  Room 
/ocafJO/i.Tonilinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Entergy  Openjtions,  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Chjrles  Parish,  Louisiana 

Date  of  amendment  request:  August 
12, 1998.        I 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  hy  increasing  the 
maximum  boion  concentration  in  the 
Safety  Injection  Tanks  (SITs)  and  the 
Reftieling  Water  Storage  Pool  (RWSP) 
from  2300  ppjn  to  2900  ppm. 


Date  of  issuance:  December  21. 1998. 

Effective  date:  December  21.  1998,  to 
be  implemented  within  60  days. 

Amendment  No.:  147. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21. 1998  (63  FR 
56249). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront. 
New  Orleans,  LA  70122. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
June  11, 1996,  and  supplemented  March 
26.  1997. 

Brief  description  of  amendments:  The 
amendments  relocate  certain  quality 
assurance  related  requirements  from  the 
TS  to  the  licensee's  Quality  Assurance 
Program  Description. 

Date  of  issuance:  December  28. 1998. 

Effective  date:  December  28.  1998. 
with  full  implementation  within  120 
days. 

Amendment  Nos.:  226  and  210. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  31. 1996  (61  FR  40022). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  MI  49085. 

Indiana  Michigan  Power  Company. 
Docket  No.  50-315  .  Donald  C.  Cook 
Nuclear  Plant,  Unit  1.  Berrien  County, 
Michigan 

Date  of  application  for  amendment: 
August  28,  1998,  as  supplemented 
November  4. 1998. 

Brief  description  of  amendment:  The 
amendment  grants  relief  fi-om  the  steam 
generator  surveillance  requirement  in 
Section  4.4.5.3  of  the  Technical 
Specifications  (TS).  The  surveillance 
requirement  is  associated  with  non- 
destructive examination  of  the  steam 
generator  tubes  which  is  required  every 


24  months.  The  relief  allows  the 
examination  to  be  deferred  from  April  8, 
1999.  until  the  next  refueling  outage  for 
D.C.  Cook.  Unit  1. 

Date  of  issuance:  December  30. 1998. 

Effective  date:  December  30, 1998, 
with  full  implementation  within  45 
days. 

Amendment  No.:  227. 

Facility  Operating  License  No.  DPR- 
58:  Amendment  adds  paragraph  2.C.(9) 
to  the  License. 

Date  of  initial  notice  in  Federal 
Roister:  October  7, 1998  (63  FR  53950). 

The  November  4, 1998,  submittal 
provided  additional  information  that 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County. 
New  York 

Date  of  application  for  amendment: 
April  30,  1997,  as  supplemented 
November  12,  1998. 

Brief  description  of  amendment:  The 
amendment  deletes  'TSs  requirements 
associated  with  meterological 
monitoring  instrumentation  which  have 
been  relocated  to  the  Updated  Safety 
Analysis  Report  in  accordance  with  10 
CFR  50.36  and  the  guidance  in  NRC 
Generic  Letter  95-10,  "Relocation  of 
Selected  Technical  Specification 
Requirements  Related  to 
Instrumentation. " 

Date  of  issuance:  December  22, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  85. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  18, 1997  (62  FR  33126). 

The  November  12, 1998,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
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E>epartment,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al.  Docket  No.  50-336, 
Millstone  Nuclear  Power  Station.  Unit 
No.  2,  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
September  19, 1995. 

Brief  description  of  amendment:  The 
amendment  reduces  the  frequency  of 
the  Technical  Specification  (TS)  4.5.1.d 
surveillance  interval  for  boron 
concentration  of  the  safety  injection 
tasks  from  once  per  31  days  to  once 
every  6  months.  Initially,  the  change 
was  requested  for  TS  Section  4.S.l.b. 
However,  TS  Section  4.5.1.b  was 
subsequently  changed  to  TS  Section 
4.5.1.d  by  Amendment  No.  220  to 
Facility  Operating  License  No.  DPR-65 
dated  September  3, 1998,  in  response  to 
NNECO's  application  dated  August  23, 
1995. 

Date  of  issuance:  December  17, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  firom  the  date  of  issuance. 

Amendment  No.:  221. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  25, 1995  (60  FR 
54722). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
1998 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  2,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  by 
changing  UFSAR  Sections  9.7.2, 
"Service  Water,"  and  9.4,  Reactor 
Building  Closed  Cooling  Water,"  to 
include  in  the  discussions  the  use  of 
various  types  of  internal  protective 
coatings  and  liners  used  in  the  piping 
and  components  of  the  systems.  The 


change  also  indicates  that  periodic 
maintenance,  surveillance,  and 
inspections  will  be  conducted  to  ensure 
that  coating  or  liner  degradation  will  be 
promptly  detected  and  corrected  to 
provide  reasonable  assurance  that  the 
systems  can  perform  their  safety-related 
functions. 

Date  of  issuance:  December  18, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  222. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Updated 
Final  Safety  Analysis  Report  and 
Appendix  B  to  Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  August  12,  1998  (63  FR 
43206). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  18, 
1998. 

Nb  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
July  5, 1995,  as  supplemented  October 
9,  1998. 

Brief  description  of  amendment:  The 
amendment  extends  surveillance  test 
intervals  and  allowable  out-of-service 
times  for  instnunentation  in  the 
Emergency  Core  Cooling  (ECCS),  Rod 
Block,  Isolation  Group  4  (High  Pressure 
Coolant  Injection,  or  HPCI)  and  Isolation 
Group  5  (Reactor  Core  Isolation  Cooling, 
or  RCIC),  Reactor  Building  Ventilation  & 
Standby  Gas  Treatment,  Recirculation 
Pump  Trip  and  Alternate  Rod  Injection, 
and  Shutdown  Cooling  Supply  Isolation 
Systems. 

Date  of  issuance:  December  23. 1998. 

Effective  date:  December  23,  1998, 
with  full  implementation  within  30 
days. 

Amendment  No.:  103. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  30,  1995  (60  FR 
45182).  The  October  9. 1998,  submittal 
withdrew  a  portion  of  the  original 


request,  made  additional  editorial 
changes,  and  provided  updated 
Technical  Specification  pages.  This 
information  was  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  change  the  staffs  initial  proposed 
no  significant  hazards  considerations 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
August  15, 1996,  as  supplemented 
March  19  and  October  12,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  so  that  either  8  or  12  hour 
shifts  will  be  considered  "normal"  and 
40  hours  will  be  considered  a 
"nominal"  week,  changes  the  wording 
for  surveillances  required  "once  per 
shift"  to  "once  per  12  hours,"  clarifies 
the  "once  per  hour"  wording  related  to 
fire  watch  patrols,  and  makes  a  number 
of  other  clarifications  and  typographical 
corrections. 

Date  of  issuance:  December  24, 1998. 

Effective  date:  December  24,  1998, 
with  full  implementation  within  30 
days. 

Amendment  No.:  104. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  7,  1998  (63  FR  53951). 
The  October  12, 1998,  submittal 
provided  additional  clarifications  and 
new  TS  pages.  This  information  was 
within  the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  considerations  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  24, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  MiimeajjoHs  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 
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Power  Company, 


Generating  Plant,  Unit 


Nos.  1  and  2,  Cpodhue  County. 
Minnesota 

Date  of  appli'  :ation  for  amendments: 
December  14. 1 395,  as  supplemented  on 
November  25,  1J996,  April  10, 
September  4,  a^d  December  29, 1997, 
January  8,  Mar(^  2,  June  11,  August  12, 
1998. 

Brief  descrip]  ion  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TTS)  Table  of  Contents; 
TS  3.1,  "Reactor  Coolant  System;"  TS 
4.0,  "Surveillar  ce  Requirements;"  TS 
5.0,  "Design  Feitures;"  and  associated 
Bases  by  removing  or  relocating 
requirements  that  are  adequately 
controlled  by  e:  cisting  regulations  other 
than  10  CFR  50.36  and  the  TS  and  by 
modifying  TS  6.0  to  more  closely  meet 
the  format  and  :ontent  of  the  standard 
technical  speci  ications. 

Date  of  issuance:  December  7, 1998. 

Effective  datv:  December  7. 1998,  with 
full  implement  Uion  of  the  TS  and 
License  Condit  on  7  by  September  1, 
1999.  License  Condition  6  shall  be 
implemented  bv  the  next  USAR  update, 
but  no  later  thaln  June  1, 1999. 
Implementation  shall  also  include  the 
relocation  of  T^  requirements  to  the 
appropriate  licinsee-controlled 
documents  as  identified  in  the 
licensee's  application  dated  December 
14, 1995,  as  supplemented  on  November 
25,  1996,  AprilllO,  September  4,  and 
December  29,  lb97.  January  8,  March  2, 
June  11,  Augua  12,  and  October  30, 
1998,  and  evaluated  in  the  staffs  safety 
evaluation  attached  to  these 
amendments.    | 

AmendmentNos.:  141  and  132. 

Facility  Opeipting  License  Nos.  DPR- 
42  and  DPR-66:  Amendments  revised 
the  Licenses  and  TS. 

Date  ofinitiai  notice  in  Federal 
Register:  June  %,  1996  (61  FR  28618). 
The  November|25,  1996,  April  10, 
September  4,  a^d  December  29, 1997, 
January  8,  Mari:h  2,  June  11,  August  12, 
and  October  3C ,  1998,  submittals 
provided  additonal  clarifying 
information,  revised  implementation 
dates,  and  upd  Jted  TS  pages.  This 
information  was  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  change  the  staffs  initial  proposed 
no  significant  hazards  considerations 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluati  on  dated  December  7, 
1998. 

No  significai^t  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 


Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
September  4, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specifications  (TS)  3.1.A.3.b,  4.18,  and 
Bases  for  TS  4.18  to  clarify  the 
surveillance  requirements  and  limiting 
conditions  for  operation  of  the  reactor 
coolant  vent  system. 

Date  of  issuance:  December  17, 1998. 

Effective  date:  December  17, 1998. 
with  full  implementation  within  30     , 
days. 

Amendment  Nos.:  142  and  133. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  TS. 

Date  ofinitiai  notice  in  Federal 
Register:  September  23,  1998  (63  FR 
50938). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request:  April  17, 
1997. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  2.12,  "Control  Room 
Systems,"  to  delete  the  limiting 
condition  for  operation  (LCO)  and 
surveillance  for  control  room 
temperature  and  replace  it  with  an 
associated  LCO  and  surveillance  for  the 
control  room  air  conditioning  system.  In 
addition,  the  amendment  revises  TS  2.1, 
"Reactor  Coolant  System,"  TS  2.6, 
"Containment  System."  and  TS  2.8, 
"Refueling  Operations,"  and  the 
associated  surveillance  requirements  to 
incorporate  the  design  basis 
requirements  for  refueling  operations 
and  to  correspond  to  NUREG-1432, 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants." 

Date  of  issuance:  December  31,  1998. 

Effective  date:  December  31.  1998,  to 
be  implemented  within  60  days  from 
the  date  of  issuance. 


Amendment  No.:  188. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  ofinitiai  notice  in  Federal 
Register:  June  4,  1997  (62  FR  30639). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
April  16,  1998,  as  supplemented  August 
20, 1998. 

Brief  description  of  amendment:  The 
amendment  will  extend  the  surveillance 
interval  for  five  instrument  charmels 
from  the  current  18  months  to  24 
months.  The  proposed  amendment  also 
revises  Section  6  of  the  Technical 
Specifications  to  reflect  updated 
analyses. 

Date  of  issuance:  December  16, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  185. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  ofinitiai  notice  in  Federal 
Register:  October  21. 1998  (63  FR 
56256). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  6, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  Appendix  B 
Technical  Specification  3.5,  Main 
Condenser  Steam  Jet  Air  Ejector  and 
Table  3.10-1,  Radiation  Monitoring 
Systems  that  Initiate  and  /or  Isolate 
Systems  including  the  associated  Bases 
to  provide  Allowable  Outage  Times  for 
selected  instrumentation. 


Date  of  issuance:  December  28,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  249. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  12,  1998  (63  FR 
43211). 

Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  28, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  1,  1997,  as  supplemented  on 
October  6, 1997,  February  18  and  July 
7. 1998. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  4.2.1  of  Appendix 
B  to  require  that  Public  Service  Electric 
&  Gas  Company  (PSE&G)  adhere  to  the 
Incidental  Take  Statement,  approved  by 
the  National  Marine  Fisheries  Service 
(NMFS),  but  remove  the  specific 
requirements.  Removing  the  specific 
requirements  of  Section  4.2.1  enables 
PSE&G  to  utilize  relief  granted  by  the 
NMFS  on  a  case-by-case  basis. 

Date  of  issuance:  December  18, 1998. 

Effective  date:  Effective  as  of  its  date 
of  issuance,  to  be  implemented  within 
60  days. 

Amendment  Nos:  216  and  196. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  10, 1997  (62  FR 
47698). 

The  October  6, 1997,  February  18  and 
July  7, 1998  submittals  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  18, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 


South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
May  21,  1997,  as  supplemented  on 
December  4, 1998.  The  December  4, 
1998,  submittal  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination. 

Brief  description  of  amendment:  The 
amendment  revises  the  Virgil  C. 
Summer  Nuclear  Station  Technical 
Specifications  to  change  the  methods  for 
testing  the  control  room  and  spent  fuel 
pool  ventilation  system  charcoal 
adsorbers  from  American  National 
Standards  Institute  Standard  N509-1980 
to  American  Society  for  Testing  and 
Materials  Standard  D3803-1989. 

Date  of  issuance:  December  23,  1998. 

Effective  date:  December  23,  1998. 

Amendment  No.:  140. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  18,  1997  (62  FR  33133). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library,  300 
Washington  Street,  Winnsboro,  SC 
29180. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
May  7, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  reference  for 
obtaining  the  thyroid  dose  conversion 
factors  used  in  the  definition  of  Dose 
Equivalent  Iodine  131  (1-131)  in 
Technical  Specification  Section  1.1, 
"Definitions." 

Date  of  issuance:  December  16,  1998. 

Effective  date:  December  16,  1998,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  2 — 145;  Unit 
3—137. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  (63  FR 
59595). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  December  16, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  application  for  amendments:^ 
June  12, 1998.  as  supplemented  by 
letters  dated  September  18,  1998, 
October  29,  1998,  and  November  23, 
1998. 

Brief  description  of  amendments:  The 
amendments  authorize  revision  of  the 
San  Onofre  Nuclear  Generating  Station 
Updated  Final  Safety  Analysis  Report  to 
incorporate  a  new  turbine  missile 
protection  calculation  methodology. 

Date  of  issuance:  December  21,  1998. 

Effective  date:  December  21,  1998,  to 
be  implemented  in  the  next  periodic 
update  of  the  UFSAR  in  accordance 
with  10  CFR  50.71(e)  that  occurs  after 
60  days  of  the  date  of  issuance. 

Amendment  Nos.:  Unit  2-146;  Unit 
3-138. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
authorize  revisions  to  the  Updated  Final 
Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  November  9,  1998  (63  FR 
60412). 

The  November  23,  1998, 
supplemental  letter  provided  additional 
information  and  did  not  change  the 
original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713. 

Tennessee  Valley  Authority,  Docket  No. 
50-259,  Browns  Ferry  Nuclear  Plant, 
Unit  No.  1,  Docket  No.  50-260,  Browns 
Ferry  Nuclepr  Plant,  Unit  No.  2,  and 
Docket  No.  50-296,  Browns  Ferry 
Nuclear  Plant,  Unit  No.  3,  Limestone 
County,  Alabama 

Date  of  amendment  request:  June  2, 
1997  as  supplemented  November  19, 
1998. 

Description  of  amendment  request: 
Presently  Technical  Specification  (TSs) 
require  both  the  recirculation  loops  to 
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be  operable  an^ 
allowable 
loop  operation 
amendments 
indefinite  SLO 
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November  19 
scope  of  the  a 
staffs  initial 
hazards  consi 

The  Commission 
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Safety  Evaluatipn 
1998. 

No  significaiit 
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provide  a  12-hour 
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Tennessee  Val,  ey  Authority,  Docket  No. 
50-390  Watts  I  ar  Nuclear  Plant.  Unit  1, 
Rhea  County,  Jennessee 

Date  of  application  for  amendment: 
198. 

jtion  of  amendment: 
ical  Specification  (TS) 
^nerator  Atmospheric 
)Vs),  and  its  associated 
bases  by  adding  a  new  TS  CONDITION, 
REQUIRED  AOTON,  and 
COMPLETION  JTIME  to  address  a 
potential  cond  tion  where  two  ADVs  are 
made  technically  inoperable  when  one 
train  of  the  saf(  ty-related  auxiliary 
control  air  syst  jm  is  taken  out  of 
service. 

Date  of  issuance:  December  17, 1998. 

Effective  dat$:  December  17,  1998. 

Amendment  No.:  16. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  TSs. 

Ekite  ofinitiql  notice  in  Federal 
Register:  Augukt  12,  1998  (63  PR  43213) 
The  Commission's  related  evaluation  of 
the  amendmem  is  contained  in  a  Safety 
Evaluation  dattd  December  17,  1998. 

No  significaiit  hazards  consideration 
comments  received:  None. 

Local  Publiclpocument  Room 
location:  Chattjnooga-Hamilton  County 
Library,  1001  ^road  Street,  Chattanooga, 
TN  37402. 


lar 


Tennessee  Val  ey 
50-390  Watts 
Rhea  County, 

Date  of  applifation 
February  28, 
October  2  and 
March  30  and 


1(196 


Authority,  Docket  No. 
Nuclear  Plant,  Unit  1, 
'ennessee 


for  amendment: 
,  as  supplemented 
December  12,  1997, 
)ecember  11, 1998. 


Brief  description  of  amendment:  The 
February  28,  1996  letter  proposed  to 
extend  the  surveillance  interval  for 
Westinghouse  type  AR  relays  with 
alternating  current  and  direct  current 
coils  from  quarterly  to  an  18  month 
interval.  The  letter  of  December  11, 
1998  revised  the  scope  of  the 
application  such  that  it  now  applies 
only  to  Westinghouse  type  AR  relays 
which  use  alternating  current  coils. 
Accordingly,  this  amendment  approves 
the  extension  of  the  surveillance 
interval  only  for  Westinghouse  type  AR 
relays  which  use  alternating  current 
coils. 

Date  of  issuance:  December  30, 1998. 

Effective  date:  December  30, 1998. 

Amendment  No.:  17. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  10,  1996  (61  PR  15998). 
The  October  2  and  December  12, 1997, 
March  30  and  December  11. 1998  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  OES  Nuclear.  Inc., 
Pennsylvania  Power  Company,  Toledo 
Edison  Company,  Docket  No.  50-440 
Perry  Nuclear  Power  Plant,  Unit  1,  Lake 
County.  Ohio 

Date  of  application  for  amendment: 
June  30, 1998,  as  supplemented  by 
submittals  dated  October  27,  November 
30,  and  December  3,  1998.  The 
supplemental  submittals  did  not  expand 
the  scope  of  the  original  application  or 
change  the  staffs  proposed  no 
significant  hazards  considerations 
determination. 

Brief  description  of  amendment  This 
amendment  reflects  the  approval  of  the 
transfer  of  the  authority  to  operate  the 
Perry  Nuclear  Power  Plant,  Unit  1, 
under  the  license  to  a  new  company, 
FirstEnergy  Nuclear  Operating 
Company.  In  addition,  several 
administrative  changes  unrelated  to  the 
transfer  are  being  made  to  delete  certain 
sections  of  the  license  relating  solely  to 


one-time  historical  events  that  have 
occurred. 

Date  of  issuance:  December  21, 1998. 

Effective  date:  December  21, 1998. 

Amendment  No.:  96. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register:  August  4,  1998  (63  PR  41600). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company.  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  1.  Ottawa  County.  Ohio 

Date  of  application  for  amendment: 
June  29, 1998,  as  supplemented  by 
submittals  dated  July  14,  October  26, 
and  November  30, 1998. 

Brief  description  of  amendment.  This 
amendment  reflects  the  approval  of  the 
transfer  of  the  authority  to  operate 
Davis-Besse  Nuclear  Power  Station,  Unit 
1,  under  the  license  to  a  new  company, 
FirstEnergy  Nuclear  Operating 
Company. 

Date  of  issuance:  December  21, 1998. 

Effective  date:  December  21, 1998. 

Amendment  No.:  228. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Register:  August  4, 1998  (63  FR  41602) 
The  additional  information  provided  in 
the  supplemental  submissions  provided 
clarifying  information  only  which  did 
not  affect  the  staffs  proposed  no 
significant  hazards  consideration  or 
expand  the  scope  of  the  application  as 
noticed  initially. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  August  2, 
1996  (TXX-96434),  as  supplemented  by 
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letters  dated  October  2,  1998  (TXX- 
98215),  and  November  13, 1998  (TXX- 
98241  and  TXX-98244). 

Brief  description  of  amendments:  The 
amendment  increases  the  allowed 
outage  time  (AOT)  for  a  centrifugal 
charging  pump  from  72  hours  to  7  days 
and  adds  a  Configuration  Risk 
Management  Program. 

Date  of  issuance:  December  29, 1998. 

Effective  date:  December  29,  1998,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  62;  Unit  2 — 
Amendment  No.  48. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27, 1998,  (63  FR 
65617)  supersedes  FR  notice  dated 
September  24, 1997. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington,  TX  76019. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vennont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
May  8, 1998,  as  supplemented  on  July 
10  and  October  2, 1998. 

Brief  description  of  amendment:  The 
amendment  reduces  the  normal 
operating  suppression  pool  water 
temperature  limit  and  adds  a  time 
restriction  for  the  temperature  limit 
allowed  during  surveillances  that  add 
heat  to  the  suppression  pool. 

Date  of  Issuance:  December  28, 1998. 

Effective  date:  December  28, 1998,  to 
be  implemented  within  30  days. 

Amendment  No.:  163. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  23, 1998  (63  FR 
50941). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301 


Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
September  12, 1996,  as  supplemented 
April  24, 1997,  and  September  24, 1998 

Brief  Description  of  amendments:  The 
amendments  revise  License  Condition 
3.1,  Fire  Protection,  and  relocate  fire 
protection  requirements  from  the 
Technical  Specifications  to  the  Updated 
Final  Safety  Analysis  Report. 

Date  of  issuance:  December  16,  1998. 

Effective  date:  December  16,  1998. 

Amendment  Nos.:  217  and  217. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Licenses  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  (63  FR 
59598). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
October  10, 1996,  as  supplemented  by 
letter  dated  November  9,  1998. 

Brief  description  of  amendment:  The 
amendment  changes  Facility  Operating 
License  No.  NPF-21  to  authorize  the 
storage  of  byproduct,  source,  and 
special  nuclear  materials  at  the  WNP-2 
site.  These  materials  had  been  originally 
stored  at  the  WNP-1  site  and  are  not 
intended  for  use  at  WNP-2. 

Date  of  issuance:  December  29,  1998. 

Effective  date:  December  29,  1998,  to 
be  implemented  within  45  days  from 
the  date  of  issuance. 

Amendment  No.:  155. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register:  September  23,  1998  (63  FR 
50942). 

The  November  9, 1998,  supplemental 
letter  provided  additional  clarifying 
information  that  did  not  change  the 
staffs  original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1998. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects — 
III/IV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  99-660  Filed  1-12-99:  8:45  ami 
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THE  PRESIDENT'S  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

Twenty-First  Meeting  of  the  President's 
Council  on  Sustainable  Development 
(PCSD)  To  Take  Public  Comment  on 
the  Council's  Recommendations  and 
Draft  Report  to  the  President 

action:  Notice. 

SUMMARY:  The  President's  Council  on 
Sustainable  Development  (PCSD),  a 
Presidential  advisory  council  with 
representation  from  industry, 
government,  environmental,  and  Native 
American  organizations,  will  convene 
its  twenty-first  meeting  in  Washington, 
D.C.  on  Wednesday,  February  10,  1999 
to  take  public  comment  and  finalize 
recommendations  for  its  report  to  the 
President.  A  draft  of  the  executive 
summary  for  this  report  is  included 
below  for  public  review.  If  you  would 
like  to  read  the  entire  report  please  visit 
our  website  at  "http:// 
www.whitehouse.gov/PCSD"  or  contact 
the  PCSD  office  at  the  address  or  phone 
number  below.  The  Council  will 
consider  all  comments  received. 

The  Council's  current  charter  from  the 
President  is  to  forge  consensus  on 
policy,  demonstrate  implementation,  get 
the  word  out  about  sustainable 
development,  and  evaluate  progress. 
The  Council  is  advising  the  President  in 
four  specific  areas:  (1)  Domestic 
implementation  of  policy  options  to 
reduce  greenhouse  gas  emissions;  (2) 
next  steps  in  building  the  new 
environmental  management  system  of 
the  21st  century;  (3)  promoting  multi- 
jurisdictional  and  community 
cooperation  in  metropolitan  and  rural 
areas;  and  (4)  policies  that  foster  the 
United  States'  leadership  role  in 
sustainable  development 
internationally.  The  final  report  to  the 
President  will  fulfill  this  charter  and 
culminate  work  in  all  four  areas. 

At  the  Council's  last  few  meetings,  the 
members  have  deliberated  among 
themselves,  listened  to  experts,  and 
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taken  commei  its  from  the  public  on  the 
four  main  top  c  areas  described  above  of 
this  draft  repc  rt.  At  the  February  10 
meeting,  the  Qouncil  is  interested  in 
hearing  from  <he  public  in  the  following 
areas: 

•  How  canjhe  Council  improve  its 
proposed  findings  and 
recommendations  in  the  areas  of  climate 
change,  metropolitan  and  rural 
strategies  for  sustainable  communities, 
environmental  management,  and 
international  leadership? 

•  Are  thereiany  major  omissions 
among  the  Council 's  set  of  policy 
recommendations? 

•  How  can  me  Council  generally 
improve  the  report? 

•  How  can  me  Council  maximize 
exposure  of  the  report  and  have  it 
contribute  to  $nd  influence  active  policy 
debates?         I 

•  How  can  jthe  Council  and  the 
President  use  the  report  to  engage  the 
public  and  leaders  from  all  sectors  to 
promote  sustainable  development. 

The  Councffl's  previous 
recommendanons  to  the  President  may 
be  found  in  two  reports:  Sustainable 
America:  A  Nfew  Consensus  for 
Prosperity,  Opportunity  and  a  Healthy 
Environment  for  the  Future  (March 
1996)  and  Building  on  Consensus:  A 
Progress  Report  on  Sustainable  America 
(January  1997J).  Copies  of  the  latter 
report  may  ba  ordered  by  caUing  1-800- 
363-3732.  Bo^h  may  be  downloaded  off 
the  Internet  aj  "http:// 
www.whitehouse.gov/PCSD".  For  more 
information  apout  PCSD.  please  e-mail 
"infop)Csd@a(^l.com",  log  onto  PCSD's 
web  site,  or  c$ll  the  contact  listed 
below.  You  nlay  also  check  the  web  site 
for  the  Natior  al  Town  Meeting  for  a 
Sustainable  America  at 
"www.sustainableamerica.org." 

Dates:  Wednesday,  February  10, 1999  from 
1:00  p.m.  to  4:00  p.m. 

Place:  The  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Pennsylvania  Ave.  N.W.,  Polaris  Rooms  A 
and  B,  Washington  D.C. 

Status:  Openi  to  the  public.  Public 
comments  are  welcome  and  may  be 
submitted  orally  at  the  public  meeting  or  in 
writing  any  tirie  prior  to  the  meeting  until 
February  8.  Pldase  submit  written  comments 
prior  to  the  meeting  to;  PCSD,  Public 
Comments,  73#  Jackson  Place,  NW, 
Washington,  EXC.  20503,  fax  to:  202/408- 
6839,  or  e-raai^  directly  to 
PCSD.comments@erols.com  using  "PCSD 
Report  Comments"  as  your  subject  line. 

Contact:  Evangeline  Deshields,  Chief 
Administrative  Officer,  at  202/408-5296. 
Sign  Language  Interpreter:  Please  notify  the 


contact  if  you  will  need  a  sign  language 

interpreter. 

Martin  A.  Spitzer, 

Executive  Director,  President's  Council  on 

Sustainable  Development. 

EXECUTIVE  SUMMARY 
Vision  Statement 

Our  Vision  is  of  a  life-sustaining 
Earth.  We  are  committed  to  the 
achievement  of  a  dignified,  peaceful, 
and  equitable  existence.  A  sustainable 
United  States  will  have  a  growing 
economy  that  provides  equitable 
opportunities  for  satisfying  livelihoods 
and  a  safe,  healthy,  hig^  quality  of  life 
for  current  and  future  generations.  Our 
nation  will  protect  its  environment,  its 
natural  resource  base,  and  the  functions 
and  viability  of  natural  systems  on 
which  all  life  depends.  Sustainable 
America,  p.  iv 

Introduction 

The  Journey 

As  the  world  stands  at  the  threshold 
of  the  21st  century,  the  President's 
Council  on  Sustainable  Development  is 
completing  its  sixth  year  working 
together  to  visualize  and  realize  a  new 
American  dream.  In  our  dream  of  a 
better  future,  prosperity,  fairness,  and  a 
healthy  environment  are  inseparable 
threads  woven  into  the  fabric  of  our 
everyday  life  at  work,  at  play,  with  our 
families  and  communities,  and  among 
nations. 

We  began  this  journey  in  June  1993 
when  President  Clinton  asked  the 
Council — a  groundbreaking  partnership 
of  leaders  from  industry,  government 
and  non-profit  organizations — to 
recommend  a  national  action  strategy 
for  sustainable  development.  We  began 
by  exploring  some  of  the  most 
challenging  issues  of  our  day,  including 
the  rapid  social,  economic, 
environmental,  and  technological 
changes  all  about  us — locally,  nationally 
and  internationally.  We  struggled  with 
many  difficult  and  seemingly 
inconsistent  ideas.  We  listened  to, 
occasionally  argued  with,  and  learned 
from  one  another.  We  traveled  the 
country  and  spoke  to  Americans  from 
all  walks  of  life.  Thousands  of  people 
participated  in  workshops,  conferences. 
Council  task  forces  and  our  public 
meetings. 

By  early  1996  we  reached  agreement 
on  a  set  of  common  beliefs  and 
recommendations  and  delivered  them  to 
the  President  in  our  first  report, 
"Sustainable  America:  A  New 
Consensus"  for  Prosperity,  Opportunity, 
and  a  Healthy  Environment  for  the 
Future.  The  beliefs  and 
recommendations,  which  remain  as 


timely  as  ever,  are  a  compass  for  a  more 
sustainable  future.  They  are  also  the 
basis  of  all  our  work  since  then.  The 
recommendations  were  comprehensive, 
addressing  everything  from  economic 
and  regulatory  policy  to  natural 
resource  management,  from 
strengthening  communities  and 
education  to  international  leadership. 
Crafted  to  move  the  nation  toward 
sustainability,  the  recommendations 
were  directed  toward  public  and  private 
sectors,  as  well  as  citizens. 

Upon  receiving  the  report,  the 
President  asked  us  to  continue  our 
work.  Since  1996  we  have  worked  to 
implement  some  of  our  policy 
recommendations,  continued  to  forge 
consensus  on  sustainable  development 
policy,  begim  getting  the  word  out  about 
sustainable  development  to  larger 
audiences,  and  encouraged  efforts  to 
evaluate  and  report  on  progress. 
Substantively,  we  were  asked  to  focus 
on  (1)  policies  to  reduce  greenhouse  gas 
emissions  (2)  the  next  steps  in  building 
the  new  environmental  management 
system  of  the  21st  century,  (3)  policies 
and  approaches  to  build  partnerships  to 
strengthen  communities;  and  (4) 
policies  to  foster  U.S.  leadership  in 
international  sustainable  development 
policy. 

This  report  presents  our 
recommendations  in  each  of  these 
policy  areas.  As  we  did  before,  we 
worked  collaboratively,  overcoming 
differences  of  opinion  and  perspective 
to  find  common  ground.  In  some  cases, 
we  found  common  ground  where 
conventional  wisdom  seems  to  suggest 
none  should  exist.  Our  work  on  climate 
change  was  some  of  the  most 
challenging.  As  we  navigated  through 
the  often-heated  public  debates 
surrounding  the  international  climate 
negotiations,  we  reached  agreement  on 
critical  steps  needed  to  reduce 
greenhouse  gas  emissions.  By  listening 
to  each  other  and  working  together  we 
were  able  to  overcome  many  of  our 
differences  in  other  policy  areas  as  well. 

Each  chapter  of  the  report 
corresponds  to  one  of  the  substantive 
areas  in  the  Council's  charter.  In  each 
policy  area  we  have  produced  a 
concrete  set  of  findings  and 
recommendations  for  future  action. 

•  Climate  Change  (Chapter  2) 

Early  on,  we  agreed  on  a  set  of 
principles  to  guide  overall  United  States 
climate  policy. 

With  accord  on  key  issues,  we  then 
(1)  developed  principles  for  an 
incentive-based  program  to  catalyze 
voluntary  early  action  to  reduce 
greenhouse  gas  emissions;  (2)  agreed  on 
policies  to  spur  the  rapid  development 
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and  deployment  of  climate-friendly 
technologies  in  the  next  10-15  years; 
and  (3)  stimulated  opportunities  to 
realize  the  broader  beneHts  and  global 
opportunities  of  climate  change 
mitigation  strategies. 

•  Environmental  Management  (Chapter 
3) 

Our  report  on  environmental 
management  builds  on  the  earlier  work 
of  the  Council  and  of  others  to  improve 
the  existing  system  and  build  a  newr, 
more  effective,  flexible  and  accountable 
one.  It  goes  beyond  our  earlier  efforts  by 
recognizing  that  we  are  reaping  some 
benefits  and  learning  a  great  deal  from 
existing  reforms,  but  that  most  reforms 
were  not  designed  to  promote 
sustainable  development.  This  report 
begins  to  answer  the  question,  what 
would  environmental  management  look 
hke  if  we  did?  We  do  so  by  identifying 
the  attributes  of  an  environmental 
management  framework  designed  for 
sustainable  development  and 
recommending  the  critical  steps  that  can 
be  taken  to  move  the  existing 
environmental  management  framework 
toward  one  that  is  more  sustainable. 

•  Metropolitan  and  Rural  Strategies  for 
Sustainable  Communities  (Chapter  4) 

This  report  on  building  sustainable 
communities  directly  follows  from  our 
earlier  work.  It  goes  a  step  further  by 
suggesting  that  the  many  successful 
efforts  promoting  more  sustainable 
communities  have  seven  common 
characteristics.  It  also  goes  further  by 
acknowledging  that  although  we  are 
witnessing  more  activities  and 
successes,  most  sustainable  community 
development  initiatives  face  daunting 
technical,  financial,  and  institutional 
obstacles.  In  order  to  fulfill  the  promise 
of  sustainable  communities,  we 
addressed  a  fundamental  question:  How 
can  we,  as  a  nation,  help  sustainable 
community  initiatives  "get  over  the 
hump"  from  inspiration  to 
implementation?  In  response,  we 
developed  a  framework  for 
implementation  highlighting  five 
strategic  opportunities  for  sustainable 
community  development — "green 
in&^structure,"  land  use  and 
development,  community  revitalization 
and  reinvestment,  rural  enterprise  and 
community  development,  and  materials 
reuse  and  resource  efficiency — and 
three  types  of  tools  and  resources  that 
can  overcome  major  implementation 
obstacles:  information  and  technical 
assistance,  economic  incentives  and 
financial  assistance,  and  local  capacity 
and  partnerships. 


•  International  (Chapter  5) 

In  our  earlier  work,  we  identified  key 
international  sustainable  development 
issues  and  the  importance  of  leadership 
for  the  United  States.  Our  recent  work 
has  been  more  focused.  Specifically,  we 
have  examined  how  international 
private  capital  flows  affect  sustainable 
development,  particularly  in 
investments  in  developing  countries. 
We  convened  stakeholders  to  discuss 
key  issues  in  the  prospective 
Multilateral  Agreement-on  Investment 
and  on  a  structure  for  facilitating  capital 
flows  to  developing  countries  to  help 
them  embark  on  a  clean  development 
path  in  the  context  of  climate  change. 
We  have  also  begun  outreach  to  other 
National  councils  on  sustainable 
development. 

In  all  of  our  work,  we  saw 
connections  between  the  specific  policy 
issues  we  were  asked  to  study;  and 
whenever  possible,  we  made  those 
connections.  We  know,  for  example, 
that  comn^unity  development  decisions 
has  implications  for  greenhouse  gas 
emissions,  just  as  reducing  greenhouse 
gas  emissions  have  implications  for 
commimity  development.  We  know  that 
an  environmental  management  system 
that  creates  incentives  for  sustainable 
development  will  provide  incentives  for 
greenhouse  gas  emissions  and 
community  reinvestment.  A  more 
prosperous,  healthy,  and  equitable 
future  for  our  children  requires  all  of  us, 
as  individuals  and  institutions,  to 
understand  and  make  these  types  of 
connections  whenever  we  can. 

We  have  several  hopes  for  this  report 
and  for  the  future.  Our  recent 
experiences  reaffirm  the  Council's  view 
that  collaboration,  individual 
responsibility  and  stewardship  are 
cornerstones  for  a  path  to  a  more 
Sustainable  America.  The  Council  is 
very  much  a  mirror  of  America.  Because 
this  report  is  more  of  a  handbook  for 
people  and  organizations  struggling  to 
improve  our  quality  of  life  than  are 
either  of  our  earlier  reports,  we  hope 
readers  will  use  it  that  way.  The  content 
of  the  report  as  much  reflects  the  ideas 
and  innovations  we  have  seen  and 
heard  about,  as  it  provides  direction  and 
recommendations  on  specific  policy 
areas  that  we  believe  can  immediately 
move  us  in  a  more  sustainable  direction. 
Many  specific  ideas  and  suggestions  can 
be  found  in  the  body  of  the  report. 

We  present  this  report  to  the 
President  knowing  the  challenges  to 
improve  our  quality  of  life  are  as  great 
as  ever.  But  as  we  said  3  years  ago,  "We 
view  this  challenge  with  considerable 
optimism  *  *  *  But  optimism  is  not 
complacency."  Vigilance  and 


perseverance  will  be  needed  if  we  are  to 
meet  these  local,  national  and  global 
challenges. 

On  May  2-5.  1999.  the  PCSD  and  its 
partners  '  will  hold  a  National  Town 
Meeting  for  a  Sustainable  America.  The 
event  will  use  the  ideas  in  this  report 
and  those  from  tens  of  thousands  of 
Americans  who  are  joining  together 
with  us  to  demonstrate  how  we  can 
make  America  a  more  sustainable, 
livable  place. 

Sustainable  America.  A  Reprise 

Challenges 

As  we  said  in  Sustainable  America  in 
1996,  "these  are  remarkable  times." 
Market  economies  have  continued  to 
spread  around  the  globe,  even  as  they 
experience  unprecedented  growing 
pains.  The  overall  flow  of  trade, 
investment,  and  people  moving  across 
international  borders  is  increasing. 
Commimication,  manufacturing, 
agricultural,  and  transportation 
technologies  continue  to  change  how  we 
work  and  play,  and  what  we  produce 
and  consume.  Information  and 
knowledge  are  now  hallmarks  of  our 
economy  and  increasingly  the  world 
economy.  Energy  and  raw  material 
efficiency  per  unit  of  economic  output 
continue  to  increase,  even  as  overall 
consumption  and  resource  use 
increases. 

We  recognized  the  significant  benefits 
and  challenges  from  growing 
economies,  population  and  demand  for 
goods,  services,  food  and  space.  The 
world's  growing  economic  output 
continues  to  raise  more  people  from 
poverty  and  create  opportunity,  but  also 
creates  growing  disparities  between  rich 
and  poor.  Growing  population  and 
affluence  increase  demand  for  materials 
and  land,  in  turn  creating  pollution, 
depleting  finite  resources,  and  stressing 
natural  systems  and  the  communities 
dependent  on  those  resources. 

In  our  travels  across  America,  we 
spoke  with  thousands  of  Americans 
from  all  walks  of  life  to  hear  about  their 
concerns  and  aspirations.  We  were 
humbled  and  inspired  by  what  we 
learned.  From  them,  we  learned  how 
crime,  congestion,  education,  good  jobs, 
clean  air  and  water  are  fundamental 
concerns.  We  learned  how  sustainable 
development  remains  abstract  unless  it 
is  connected  to  people's  daily  lives  and 
the  communities  in  which  they  work, 
live  and  play.  We  saw  innovation  in 
communities  across  America  and  noted 
"striking  contrasts  between 
communities  struggling  wi'Ji 
dissatisfaction  and  despair,  and 
communities  where  energized  and 
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optimistic  ci  izens  have  become 
engaged  in  shaping  their  own  future."  ^ 
As  we  said  three  years  ago. 

We  l)elieve  t  lat  significant  change  is  both 
necessary  and  (inevitable.  American  society 
has  been  char^terized  by  its  capacity  to 
embrace  and  p  rofit  from  change.  But  how  can 
communities  I  e  mobihzed  to  leave  future 
generations  a  ( leaner,  more  resilient 
environment;  ii  more  prosperous  nation;  a 
more  equitabU  society;  and  a  more 
productive  am  I  efficient  economy— one  that 
is  competitive  internationally?  This  is 
especially  diff  cult  because  the  pace  and 
extent  of  todaj  's  changes  are  unprecedented, 
reflecting  the  1  ocal  consequences  of  the 
interaction  of  sconomic,  social,  and 
environmenta  forces  at  the  global  level.* 

Pursuit  ofCc  mmon  Goals 

Prosperity  fairness,  and  a  healthy 
environmeni  are  interrelated  elements 
of  the  human  dream  of  a  better  future. 
Sustainable  ( levelopment  is  a  way  to 
pursue  that  (jream  through  choice  and 
policy.  Work,  wealth,  community,  cuid 
the  environiient  are  interwoven  into  the 
fabric  of  eveiyday  life  and  the  life  of  the 
nation.  Sustainable  development  is  the 
framework  that  integrates  economic, 
environmental ,  and  social  goals  in 
discourse  an  d  policies  that  enhance  the 
prospects  of  human  aspirations. 

The  Coun((il  had  hard  and  frequent 
debates  abov^t  the  term  economic 
growth,  and  jheard  it  discussed  by 
members  of  the  public  as  well,  at  almost 
all  of  our  meetings.  In  the  end,  we 
agreed  that  tb  achieve  our  vision  of 
sustainabilitkr  some  things  must  grow — 
jobs,  productivity,  wages,  profits,  capital 
and  savings  J  information,  knowledge, 
education— and  others — pollution, 
waste,  poveifty,  energy  and  material  use 
per  unit  of  obtput — must  not.  We  agree 
on  growrth,  aind  agree  that  it  must  be 
defined  and  measured  with  care.  The 
issue  is  not  jvhether  the  economy  needs 
to  grow  but  pow  and  in  what  way. 

An  econolny  that  creates  good  jobs 
and  safegualds  public  health  and  the 
environment  will  be  stronger  and  more 
resilient  thah  one  that  does  not.  A 
country  that  protects  its  ecosystems  and 
manages  its  natural  resources  wisely 
lays  a  far  str  anger  base  for  future 
prosperity  tian  one  that  carelessly  uses 
its  assets  and  destroys  its  natural 
capital.  A  sqciety  that  invests  in  its 
children  and  communities,  equitably 
providing  e(iucation  and  opportunity,  is 
far  more  liktly  to  prosper  than  one  that 
allows  the  gap  between  rich  and  poor  to 
widen.         I 

By  recognizing  that  the  economy,  the 
environment,  social  equity,  and  well- 
being  are  integrally  linked  and  by 
having  policies  that  reflect  that 
interrelationship,  Americans  can  regain 
their  sense  that  they  are  in  control  of 


their  future  and  that  the  lives  of  each 
generation  will  be  better  than  the  last. 
Thinking  narrowly  about  jobs,  energy, 
transportation,  housing,  or  ecosystems — 
as  if  diey  were  not  connected— creates 
new  problems  even  as  it  attempts  to 
solve  old  ones.  Asking  the  wrong 
questions  is  a  sure  way  to  get 
misleading  answers  that  result  in  short- 
term  remedies  for  symptoms,  instead  of 
cures  for  long-term  basic  problems. 

Seeing  choices  in  terms  of  tradeoffs 
and  balance  reflects  a  history  of 
confrontational  politics.  It  pits  vital 
necessities  against  each  other  in  a  false 
contest  that  inhibits  exploration  of  the 
best  solutions,  those  that  link  economic 
gain,  ecological  improvement,  social 
equity,  and  well-being — solutions  that 
build  common  purpose  from  shared 
goals. 

The  United  States  is  a  democracy 
with  powerful  traditions  of  individual 
liberty.  What  happens  in  American 
society  ultimately  depends  on  the 
values  that  guide  the  choices  that 
individuals  make — which  is  a  function 
of  their  commitment  and  understanding. 
People  act  according  to  their  perception 
of  the  intersection  of  their  needs  and 
wants,  their  values  and  conditions,  and 
the  events  that  affect  them.  But  the 
narrow  and  immediate  interests  of 
individuals,  organizations,  or 
government  officials  do  not  necessarily 
coincide  with  the  long-term  interests  of 
a  larger  community  at  home  or  abroad. 
Although  people  can  act  in  the  interests 
of  the  larger  community,  they  rarely  do 
so  alone.  Because  each  fears  losing 
separately,  all  lose  together. 

We  Believe  Statement^ 

There  are  certain  beliefs  that  we  as 
Council  members  share  that  underlie  all 
of  our  aa-eements. 

We  believe: 

1.  To  achieve  our  vision  of  sustainable 
development,  some  things  must  grow — 
jobs,  productivity,  wages,  capital  and 
savings,  profits,  information, 
knowledge,  and  education — and 
others — pollution,  waste,  and  poverty 
must  not. 

2.  Change  is  inevitable  and  necessary 
for  the  sake  of  future  generations  and  for 
ourselves.  We  can  choose  a  course  for 
change  that  will  lead  to  the  mutually 
reinforcing  goals  of  economic  growth, 
environmental  protection,  and  social 
equity. 

3.  Steady  progress  in  reducing 
disparities  in  education,  opportunity, 
and  environmental  risk  within  society  is 
essential  to  economic  growth, 
environmental  health  and  social  justice. 

4.  The  United  States  made  great 
progress  in  protecting  the  environment 
in  the  last  25  years,  and  must  continue 


to  make  progress  in  the  next  25  years. 
We  can  achieve  that  goal  because 
market  incentives  and  the  power  of 
consumers  can  lead  to  significant 
improvements  in  environmental 
performance  at  less  cost. 

5.  Economic  growth  based  on 
technological  innovation,  improved 
efficiency,  and  expanding  global 
markets  is  essential  for  progress  toward 
greater  prosperity,  equity,  and 
environmental  quality. 

6.  Environmental  regulations  have 
improved  and  must  continue  to  improve 
the  lives  of  all  Americans.  Basic 
standards  of  performance  that  are  clear, 
fair,  and  consistently  enforced  remain 
necessary  to  protect  that  progress.  The 
current  regulatory  system  should  be 
improved  to  deliver  required  results  at 
lower  costs.  In  addition,  the  system 
should  provide  enhanced  flexibility  in 
return  for  superior  environmental 
performance. 

7.  Environmental  progress  will 
depend  on  individual,  institutional  and 
corporate  responsibility,  commitment, 
and  stewardship. 

8.  We  need  a  new  collaborative 
decision  process  that  leads  to  better 
decisions;  more  rapid  change;  and  more 
sensible  use  of  human,  natural,  and 
financial  resources  in  achieving  our 
goals. 

9.  The  nation  must  strengthen  its 
commimities  and  enhance  their  role  in 
decisions  about  environment,  equity, 
natural  resources,  and  economic 
progress  so  that  the  individuals  and 
institutions  most  immediately  affected 
can  join  with  others  in  the  decision 
process. 

10.  Economic  growth,  environmental 
protection,  and  social  equity  are  linked. 
We  need  to  develop  integrated  policies 
to  achieve  these  national  goals. 

11.  The  United  States  should  have 
policies  and  programs  that  contribute  to 
stabilizing  global  human  population; 
this  objective  is  critical  if  we  hope  to 
have  the  resources  to  ensure  a  high 
quality  of  life  for  future  generations. 

12.  Even  in  the  face  of  scientific 
uncertainty,  society  should  take 
reasonable  actions  to  avert  risks  where 
the  potential  harm  to  human  health  or 
the  environment  is  thought  to  be  serious 
or  irreparable. 

13.  Steady  advances  in  science  and 
technology  are  essential  to  help  improve 
economic  efficiency,  protect  and  restore 
natural  systems,  and  modify 
consumption  patterns. 

14.  A  growing  economy  and  healthy 
environment  are  essential  to  national 
and  global  security. 

15.  A  knowledgeable  public,  the  free 
flow  of  information,  and  opportunities 
for  review  and  redress  are  critically 
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important  to  open,  equitable,  and 
effective  decisionmaking. 

16.  Citizens  must  have  access  to  high 
quality  and  lifelong  formal  and 
nonformal  education  that  enables  them 
to  understand  the  interdependence  of 
economic  prosperity,  environmental 
quality,  and  social  equity — and  prepares 
them  to  take  actions  that  support  all 
three. 

Climate  Change 

The  risk  of  accelerated  climate  change 
in  the  next  century  cannot  be  ignored  as 
the  United  States  seeks  to  achieve  its 
aspirations  for  economic  grov\rth, 
environmental  protection,  and  social 
justice.  Although  the  challenges  of 
taking  action  are  not  inconsequential, 
failure  to  respond  could  mean  that  we 
miss  opportunities  to  improve  our 
quality  of  life.  We  can  reap  the  benefits 
of  acting  to  protect  the  climate  as  we 
strive  to  achieve  economic, 
environmental,  and  social  improvement 
for  ourselves  without  compromising  the 
ability  of  future  generations  to  meet 
their  own  needs. 

Advise  the  President  on  domestic 
implementation  of  policy  options  to  reduce 
greenhouse  gas  emissions.  The  Council 
should  not  debate  the  science  of  global 
warming,  but  should  instead  focus  on  the 
implementation  of  national  and  local 
greenhouse  gas  reduction  policies  and 
activities,  and  adaptations  in  the  U.S. 
economy  and  society  that  maximize  societal 
benefits,  minimize  economic  impacts,  and 
are  consistent  with  U.S.  international 
agreements. 
— PCSD  Charter,  April  1997 

In  the  course  of  its  work  on  climate 
change,  the  Council  benefitted  from  the 
wealth  of  scientific  research,  technical 
and  economic  studies,  and  policy 
analysis  that  is  available  on  the  subject. 
In  November  1997,  the  CUmate  Task 
Force  approved  a  set  of  climate 
principles  that  were  transmitted  to  the 
President.  Rather  than  focus  on  the 
entire  range  of  issues  that  emerge  when 
considering  climate  change,  the  29 
PCSD  members,  including  leaders  from 
businesses,  environmental  and  civic 
organizations,  and  local  and  federal 
government,  focused  on  developing 
consensus  climate  policy 
recommendations  in  three  key  areas:     . 

•  Principles  for  an  incentive-based 
program  to  catalyze  voluntary  early 
action  to  reduce  greenhouse  gas 
emissions; 

•  Policies  to  spur  the  rapid 
development  and  deployment  of 
climate-friendly  technologies  in  the  next 
10-15  years; 

•  Stimulating  opportunities  to  realize 
the  broader  benefits  and  global 


opportunities  to  climate  change 
mitigation  strategies. 

Climate  Change  Key  Findings 

•  Climate  protection  policy  is 
fundamentally  linked  to  any  national 
agenda  for  economic  growth, 
environmental  protection,  and  social 
justice.  If  we  are  to  achieve  all  of  these 
goals  together,  climate  change  must  be 
drawn  onto  the  roadmap  for  the 
achievement  of  our  other  national 
aspirations. 

•  We  urge  timely  action  to  reduce  the 
risks  of  climate  change.  Incentives  for 
early  action,  international  agreements, 
accountability,  flexibility,  broad-based 
measures  to  encourage  technology,  and 
fairness  are  essential  in  any  climate 
mitigation  strategy. 

•  Many  actions  that  protect  the 
climate  have  multiple  benefits.  Action 
to  protect  the  climate  can  help  solve 
other  social,  economic,  and 
environmental  problems,  benefit 
society,  create  global  opportunities,  and 
meet  the  needs  of  current  and  future 
generations. 

•  An  incentive-based  program  is 
essential  to  catalyze  voluntary  early 
action  to  reduce  overall  greenhouse  gas 
emissions.  The  program  should  include 
broadly-based  participation;  encourage 
learning,  innovation,  flexibility,  and 
experimentation;  grant  formal  credit  for 
legitimate  and  verifiable  measures  to 
protect  the  climate;  ensure 
accountability;  be  compatible  with  other 
climate  protection  strategies  and 
environmental  goals;  and  be  inspired  by 
goverrmient  leadership. 

•  Climate-friendly  technology  will 
play  a  critical  role  as  we  strive  to 
achieve  reduced  greenhouse  gas 
emissions  as  well  as  our  other 
sustainable  development  goals.  Rapid 
deployment  of  existing  technologies  and 
continued  investment  in  research  and 
development  are  essential  elements  of 
any  strategy  that  aims  to  help  the  United 
States  and  the  rest  of  the  world  secure 

a  future  of  reduced  greenhouse  gas 
emissions  to  protect  the  climate. 
Because  greenhouse  gases  are  released 
from  small,  large,  stationary,  and  mobile 
sources  throughout  our  economy,  a 
broad  and  diverse  policy  portfolio  to 
rapidly  develop  and  disseminate 
climate-friendly  technologies  is 
essential,  the  Council  reached 
agreement  on  a  solid  course  of  action 
that  could  accelerate  the  development 
and  deployment  of  climate-friendly 
technology  in  the  agriculture,  buildings, 
electric  power,  industry,  and 
transportation  sectors  and  reduce  U.S. 
greenhouse  gas  emissions  in  the  next 
10-15  years. 


•  Consensus  building,  outreach,  and 
inclusive  approaches  are  essential 
components  of  sustainable  climate 
action. 

Environmental  Management 

It  is  possible  to  provide  more 
prosperity  and  more  opportunity  for 
more  people  with  less  burden  on  the 
environment  if  we  agree  that  is  what  we 
want  and  we  are  prepared  to  make  it 
profitable  to  attain.  This  is  the 
underlying  premise  of  sustainable 
development;  it  is  the  assumption 
guiding  this  report. 

A  21st  century  environmental 
management  framework  that  fosters 
sustainable  development  will  be  one 
that  drives  continuous  envirormiental 
improvement,  while  resjjecting  and 
creating  continuous  economic  and 
social  value.  To  do  this,  the  new 
framework  must  consider,  accept  and 
strategically  optimize  the  benefits  of  the 
dynamic  interplay  between  people, 
markets,  information,  technology,  and 
the  natural  world. 

One  of  the  most  important  revelations 
of  the  PCSD  in  Sustainable  America  was 
that  meaningful  and  long  term  solutions 
for  environmental,  economic  and  social 
equity  problems  will  require  new 
strategies  that  address  the  source  of 
problems,  create  mutual  benefit 
throughout  society  and  the  chain  of 
commerce,  and  achieves  multiple 
objectives — envirorunental,  economic 
and  social — simultaneously.  Building 
on  this  view,  the  PCSD  sought  to  further 
identify  the  interrelated  tools  and 
strategies  that  need  to  be  put  into  place 
for  aligning  economic  and  social  equity 
concerns  with  a  clean  and  safe 
environment.  Sustainable  America 
emphasizes  some  specific  approaches 
that  are  necessary  in  building  a  new 
environmental  management  framework, 
but  alone  may  be  insufficient  for 
simultaneously  achieving  the 
interrelated  goals  of  sustainable 
development  outlined  elsewhere  in  the 
report. 

Sustainable  America  stands  for  the 
concept  that  no  matter  what 
environmental  issue  we  choose  to 
address,  we  must  also  recognize  and 
understand  the  economic  and  social 
dimensions  of  the  issue,  and  that  they 
are  often  interrelated  or  connected.  We 
must  likewise,  identify  the  multi- 
purpose solutions  to  these  issues  or 
problems  that  address  the 
environmental,  economic  and  social 
aspects  in  relation  to  one  another. 

Throughout  the  report  an  attempt  was 
made  to  highlight  the  objectives  of  a 
new  environmental  management 
framework  with  references  to  "related 
activity"  or  examples  corresponding  to 
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the  specific 
and  other  rec 
explicitly  des 
sustainable  d 
are  achieving 


;ommendations.  These 
t  initiatives  were  not 
led  to  achieve 
■elopment  goals,  yet  some 

^  luccess,  but  not  always  in 

the  integrative  way,  or  to  the  degree, 
that  sustainable  development  requires. 
Read  together,'  the  suggested  framework 
attributes,  recommendations,  and 
related  activities  form  a  compass  for 
charting  the  n^xt  steps  in  building  the 
environmental  management  framework 
of  the  21st  Century. 


Federal  Register / Vol.  64,  No.  8 /Wednesday,  January  13,  1999 /Notices 


Environmentdf  Management  Key 
Findings 

A  new  environmental  management 
framework  th^t  fosters  sustainable 
development  requires  rethinking  the 
nature,  source,  and  linkage  of  problems. 
Currently,  thefdefinitions  of 
environmental  management  and 
environmental  protection  are  too  narrow 
in  some  cases  [for  identifying  the  true 
nature  of  prohjlems  and  re-casting  their 
potential  solmions. 

•  A  dynamic  environmental 
management  ^-amework  needs  to 
understand  inkerdependencies  between 
communities.lnatiu-e.  and  the  economic 
world,  to  crafi  strategies  that  respect  and 
use  those  intetdependencies  to  improve 
environmental  quality.  Increasingly, 
consumer,  market  and  regulatory 
behavior  neec  to  complement  natural 
systems  or  cycles  as  well  as  each  other. 

•  The  framiiwork  can  and  should 
serve  multiphi  purposes  by  improving 
business  management,  resource 
productivity,  worker  protection, 
community  li  e,  ecosystem  health,  and 
global  awareness.  Information  garnered 
by  the  framew  ork  should  be  used  to 
identify  new  social  and  economic 
opportunities  (as  well  as 
responsibilities)  for  making  continuous 
environmental  improvements. 

•  The  fram  jwork  needs  to  reliably 
monitor  ambi  jnt  conditions  and 
measure  the  environmental  performance 
of  activities  o  ■  organizations  that  affect 
environments  1  quality,  including 
products,  hou  seholds,  services,  firms, 
governments.! and  the  economy.  Future 
environmental  effects,  and  potential 
ones,  must  be  anticipated  as  well. 

•  The  framswork  must  make 
extensive  use  of  incentives  that  provide 
both  rewards  for  improving 
environmente  1  outcomes  and  penalties 
for  degrading  environmental  quality. 
Rewards  can  pnd  should  vary  in  value 


and  depend  upon  the  magnitude  of  the 
benefits. 

•  The  capacity  to  protect  the 
environment  needs  to  grow  with  the 
economy,  adapting  and  harnessing 
innovative  environmental  management 
systems,  accounting  practices,  and 
market  forces  that  enhance 
environmental  performance. 

•  An  environmental  management 
framework  must  be  sensitive  to 
differences  among  people,  communities, 
and  organizations.  Communities,  like 
organizations,  differ  in  size,  ability, 
sophistication,  and  understanding  of 
environmental  issues. 

FROM  INSPIRATION  TO 
IMPLEMENTATION:  METROPOLITAN  AND 
RURAL  STRATEGIES  FOR  BUILDING 
SUSTAINABLE  COMMUNITIES 

Introduction 

In  Sustainable  America,  The 
President's  Council  on  Sustainable 
Development  (PCSD)  presented  a  vision 
of  community  development  that 
embraced  economic,  environmental, 
and  equity  concerns — a  vision  informed 
by  the  collective  aspirations  and 
experiences  of  communities  around  the 
nation. 
Goal  Statement  for  Sustainable  Communities 

Encourage  people  to  wor/c  together  to 
create  healthy  communities  where  natural 
and  historic  resources  are  preserved,  jobs  are 
available,  sprawl  is  contained, 
neighborhoods  are  secure,  education  is 
lifelong,  transportation  and  health  care  are 
accessible,  and  all  citizens  have 
opportunities  to  improve  the  quality  of  their 
lives. 
— Sustainable  America,  1996 

Over  the  past  give  years  of  the 
Council's  work,  we  have  observed 
considerable  innovation  in  how  people 
with  different  interests  can  act 
collectively  to  strengthen  their 
communities.  In  hundreds  of 
communities  and  regions  across 
America,  commxmity  leaders 
representing  citizens  groups,  elected 
officials,  businesses,  and  other 
stakeholders  are  "rolling  up  their 
sleeves"  to  engage  each  other  and  work 
together.  Whether  they  are  restoring 
watersheds,  creating  accessible 
transportation  alternatives, 
championing  more  efficient  use  of  land, 
fostering  racial  and  cultural  tolerance, 
making  housing  more  affordable,  linking 
people  with  quality  jobs,  or  creating 


new  environmental  businesses,  these 
community  leaders  are  improving  the 
lives  of  today's  citizens  while 
safeguarding  their  communities  for 
future  generations.  Our  review  of 
projects  and  programs  from  around  the 
country  suggests  that  successful 
initiatives  have  seven  characteristics  in 
common: 

•  They  serve,  invest  in,  and  respect 
people 

•  They  invest  in  and  respect  places 

•  They  align  with  or  create  new 
market  forces  to  improve  community 
well-being 

•  They  look  for  and  build  on  the  local 
assets  of  their  communities 

•  They  constructively  address  issues 
of  race  and  class 

•  They  build  regional  alliances  and 
multi-stakeholder  coalitions 

•  They  are  locally-driven 
There  is  no  denying  the  power  of 

example  these  efforts  provide.  Although 
we  are  witnessing  more  activities  and 
successes,  most  sustainable  community 
development  initiatives  face  daunting 
technical,  financial,  and  institutional 
obstacles.  In  order  to  fulfill  the  promise 
of  sustainable  communities  affirmed  in 
Sustainable  America,  the  Metropolitan 
and  Rural  Strategies  Task  Force 
addressed  a  fundamental  question:  How 
can  we,  as  a  nation,  help  sustainable 
community  initiatives  "get  over  the 
hump"  from  inspiration  to 
implementation? 

The  task  force  developed  a  framework 
for  implementation  that  highlights  five 
"strategic  opportunity"  areas  for 
sustainable  community  development — 
"green  infi-astructure,"  land  use  and 
development,  community  revitalization 
and  reinvestment,  rural  enterprise  and 
community  development,  and  materials 
reuse  and  resource  efficiency.  We 
believe  that  investing  resources  in  each 
of  these  five  areas  leads  to  a 
comprehensive  approach  to  sustainable 
community  development.  However, 
commimities  that  invest  in  any  one  of 
these  five  areas  can  benefit  in  their 
efforts  to  develop  sustainably.  The 
framework  also  identifies  three  types  of 
tools  and  resources  that  can  overcome 
major  implementation  obstacles: 
information  and  technical  assistance, 
economic  incentives  and  financial 
assistance,  and  local  capacity  and 
partnerships. 
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Framework  for  Implementation 


Tools 


Information  and  Tech- 
nical Assistance 

Economic  Mechanisms 
and  Financial  Assist- 
ance 

Local  Capacity  and  Re- 
gional Partnerships 


Strategic  opportunities 


Green  infrastructure 


Land  use  and,  devel- 
opment 


Community  revitaliza- 
tion  and  reinvestment 


Rural  community  and 
enterprise  develop- 
ment 


Matenals  use  and  re- 
source efficiency 


The  framework's  philosophy  asserts 
that  many  actors  working  at  multiple 
levels  need  to  take  several  actions,  both 
small  and  large,  if  we  are  to  more 
rapidly  build  a  nation  of  sustainable 
communities.  Numerous  stakeholders — 
including  the  Federal  government. 
State,  local  and  tribal  governments,  the 
private  sector,  and  community-based 
organizations — have  already  taken 
creative  and  bold  steps  to  advance  the 
use  of  tools  and  resources.  Our 
recommendations  of  specific  policies 
and  actions,  presented  later  in  this 
report,  acknowledge  these  efforts,  but 
also  contends  that  more  can  be  done. 

In  order  to  accelerate  the  pace  of 
sustainable  community  development, 
we  must  make  the  most  out  of  existing 
authority  and  resources.  By  immediately 
undertaking  new  initiatives  and 
building  upon  initiatives  already 
imderway,  communities  can  achieve  the 
following  within  the  next  three  years: 

•  By  Year  1:  Learning  Through 
Information  and  Networks.  In  one  year, 
we  can  enhance  existing  capacity  by 
deploying  new  information  toolkits  and 
creating  learning  networks  to  rapidly 
enable  cross-regional  innovation  and 
partnerships.  We  can  also  begin  to  make 
a  persuasive  and  credible  case  for  action 
to  the  public  and  key  decision-makers 
through  education  and  communications. 

•  By  Year  2:  Leveraging  Markets  and 
Financial  Intermediaries.  By  year  two, 
we  can  be  ready  to  leverage  economic 
mechanisms  and  financial 
intermediaries  to  create  the  crucial 
financial  support  needed  by 
communities  seeking  to  create 
sustainable  projects.  We  can  also 
leverage  the  economic  mechanisms 
needed  to  create  incentives  for 
everybody  to  act  in  ways  that  enhance 
sustainability. 

•  By  Year  3:  Linking  Institutions  to 
Build  Local  Capacity  and  Partnerships. 
By  year  three,  we  can  institutionalize 
strong  regional  and  multi-jurisdictional 
partnerships  and  local  capacity  that  will 
institutionalize  and  implement 
sustainable  community  development. 


By  "learning,  leveraging,  and 
linking,"  various  stakeholders  can  work 
together  to  create  communities  where 
everyone  in  every  generation  can  have 
a  high  quaUty  of  life. 

Metropolitan  and  Rural  Strategies  Key 
Findings 

•  Urgent  action  is  needed  by 
communities  to  combat  air  and  water 
pollution,  loss  of  ecosystems,  poverty, 
energy  inefficiency,  and  other  threats  to 
their  current  and  future  well-being. 
Individuals  and  institutions  that  pursue 
sustainable  community  development  are 
resolving  these  pressing  challenges  and 
are  also  finding  new  or  rediscovering 
local  economic,  ecological,  and  social 
assets  that  can  strengthen  their 
communities. 

•  Place  matters.  More  and  more 
individuals  and  leaders  are  recognizing 
the  intrinsic  value  of  the  places  in 
which  they  live,  work,  and  visit. 
Community  leaders  are  also  recognizing 
that  place  is  defined  by  more  than 
artificial  jurisdictional  lines.  Successful 
initiatives  are  attempting  to  understand 
their  regions — composed  of  ecosystems, 
economic  networks,  and  human 
habitats — as  a  total  larger  than  the  sum 
of  its  parts  in  order  to  create  more 
realistic  and  useful  policies  and  plans. 
They  are  also  recognizing  that  problems 
and  challenges  can  be  best  tackled  by 
networks  of  people  with  diverse 
backgrounds,  views,  and  experiences. 

•  Five  strategic  opportunity  areas  for 
sustainable  community  development — 
"green  infrastructure,"  land  use  and 
development,  community  revitalization 
and  reinvestment,  rural  enterprise  and 
community  development,  and  materials 
reuse  and  resource  efficiency — hold 
particular  promise  and  potential.  We 
believe  that  each  of  these  five 
opportunity  areas  can  deliver  significant 
benefits.  When  invested  in  collectively, 
the  five  areas  comprise  a  comprehensive 
approach  to  sustainable  community 
development. 


International 

The  United  States  of  America  is 
blessed  with  significant  endowments  of 
capital — human,  social  and  financial. 
These  riches  enable  the  United  States  to 
be  a  world  leader.  In  turn,  this 
leadership  gives  the  nation  a  substantial 
amount  of  economic,  political,  and 
cultural  infiuence  around  the  world. 
The  United  States  must  recognize  this 
leadership  role,  and  use  it  to  help  put 
itself,  and  the  world  on  a  path  toward 
sustainable  development. 

As  a  society,  Americans  need  to 
appreciate  that  U.S.  leadership  is  wide- 
ranging,  and  can  be  informal  in  nature. 
For  instance,  American  movies  and 
television  programs  are  popular 
throughout  the  world.  Through  them 
many  people  are  shown  a  higher 
standard  of  living  than  their  national 
circumstances  currently  allow  them  to 
attain.  These  media  images  can  lead  to 
many  results:  dreams  for  a  better  future, 
immigration  as  people  seek  the 
"American  Dream,"  as  well  as 
dissatisfaction  with  their  current 
situation  leading  to  changes  in  local 
customs  and  cultures. 

Advise  the  President  on  the  promotion  of 
sustainable  development  in  international 
fora,  and  gather  and  disseminate  information 
about  US  and  international  sustainable 
development  policies.  Promote  the  creation 
and  continuation  of  national  sustainable 
development  councils  around  the  world. 
Additionally,  given  the  increasing  flow  of 
financial  capital  from  developed  to 
developing  countries,  the  Council  shall 
recommend  policies  that  encoumge  foreign 
investment  by  the  U.S.  Government, 
businesses,  investors,  and,  as  appropriate, 
multilateral  institutions  that  are  consistent 
with  the  principles  of  sustainable 
development. 

Given  the  enormous  challenge  of 
charting  a  path  toward  sustainability  for 
our  country,  our  government  and  our 
communities,  the  Council  focused 
primarily  on  domestic  issues  during  its 
first  four  years.  The  International  Task 
Force  was  formed  in  1997  to  ensure  that 
an  international  perspective  is 
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maintained  in  the  Council's  efforts  to 
develop  a  plan  for  America's  path  to 
sustainable  development. 

The  Task  Fofrce  recognized  the  value 
of  sharing  knowledge  across  national 
borders.  Lesso  [is  learned  by  Americans 
pursuing  a  sustainable  future,  and  new 
technologies  a  nd  processes  developed 
in  the  United  States  could  be  of  interest 
and  use  to  oth  jr  nations. 
Correspondinj  ly  the  United  States  can 
learn  from  thelmany  interesting 
examples  of  sustainable  development 
found  all  over  the  world. 

The  Task  Farce  focused  on  how 
internationally  private  capital  flows 
affect  sustainable  development, 
particularly  iri  investments  made  in 
developing  co|intries.  To  help  develop 
an  understanding  of  this  complex  set  of 
issues,  the  Taik  Force  undertook  several 
activities.  It  convened  stakeholders  to 
discuss  key  isiues  in  the  prospective 
Multilateral  Agreement  on  Investment 
and  on  a  strudture  for  facilitating  capital 
flows  to  developing  countries  to  help 
them  embark  pn  a  clean  development 
path.  It  also  provided  input  to  the 
United  Natiorjs  effort  to  take  a  fresh  look 
at  how  to  finahce  development, 
emphasizing  that  financing  should  be 
for  sustainable  development  and  take 
into  account  aocial  and  environmental 
concerns  in  pirallel  with  economic 
growth. 

International  Key  Findings  and 
Recommendations 

■  The  Unit  ed  States  must  use  its 
leadership  role  to  help  chart  a  path 
toward  sustaii  lable  development  both  at 
home  and  abraad.  In  doing  so  the 
United  States  should  be  open  to 
learning  from  other  nations' 
experiences. 

■  The  Couicil  can  benefit  from 
information  exchange  with  the 
international  community.  Efforts  should 
be  made  to  di  jseminate  the  Council's 
work  internal  onally  as  well  as  to  learn 
from  other  countries'  experiments  and 
experiences  toward  achieving 
sustainable  development. 

■  New  coajlitions  of  interests  are 
needed,  both  jdomestically  and 
intemationaliy,  to  build  support  for  the 
changes  necessary  for  sustainable 
developmentjto  be  achieved.  Without 
"champions"^  from  all  sectors,  change 
will  not  occur. 

■  Muhilat^ral  agreements  should 
integrate  economic,  environmental  and 
equity  consiqerations.  Sustainable 
development 'is  inherently  an  integrative 
effort.  Econoihic  agreements  must 
consider  env:  ronmental  and  social 
effects  and  ei  vironmental  agreements 
must  take  ecc  nomic  and  equity  effects 
into  account. 


■  The  Council  or  a  similar  body 
should  continue  as  a  forum  for 
thoughtful  consideration  of  issues  of 
sustainable  development  by  high-level 
leaders  in  all  sectors.  In  having  such  a 
body,  the  United  States  sends  a  strong 
signal  to  the  world  that 
multistakeholder  dialogue  and 
consensus-building  are  important  means 
of  policy  advice  and  development,  and 
that  all  sectors  are  committed  to  a  more 
sustainable  future. 

■  Foreign  investment,  assistance,  and 
all  government  activities  should  be 
progressively  and  consistently 
conducted  in  ways  that  promote 
recipient  countries'  efforts  to  achieve 
sustainable  development.  The  global 
need  for  "green"  development  strategies 
creates  new  investment  opportunities. 
Domestic  policies  should  enhance 
America's  ability  to  take  advantage  of 
these  trends  and  support  the  creation 
and  expansion  of  businesses  which  help 
improve  the  environment  and  well- 
being  of  citizens  around  the  world. 

Endnotes 

1.  PCSD's  co-sponsor  of  the  event  is  the 
not-for-profit  organization,  the  Global 
Environment  Technology  Foundation. 

2.  Sustainable  America,  p.  3 

3.  Sustainable  America,  p.  4 

4.  Sustainable  America,  pp.  &-7. 

5.  Sustainable  America,  p.  v-vi. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Deadline  for  Submission  of  Application 
Under  the  Airport  Improvement 
Program  (AlP)  for  Fiscal  Year  1999  for 
Sponsor  Entitlement  and  Cargo  Funds 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  March 
1,  1999,  as  the  deadline  for  each  airport 
sponsor  to  have  on  file  with  the  FAA  an 
acceptable  fiscal  year  1999  grant 
application  for  funds  apportioned  to  it 
under  the  AIP. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  Lou,  Manager,  Programming 
Branch,  Airports  Financial  Assistance 
Division,  Office  of  Airport  Planning  and 
Programming,  APP-520,  on  (202)  267- 
8809. 

SUPPLEMENTARY  INFORMATION:  Section 
47105(0  of  Title  49.  United  States  Code, 
provides  that  the  sponsor  of  each  airport 
to  which  funds  are  apportioned  shall 


notify  the  Secretary  by  such  time  and  in 
a  form  as  prescribed  by  the  Secretary,  of 
the  sponsor's  intent  to  apply  for  the 
funds  apportioned  to  it  (entitlements). 
Notification  of  the  sponsor's  intent  to 
apply  during  fiscal  year  1999  for  any  of 
its  entitlement  funds  including  those 
unused  from  prior  years,  shall  be  in  the 
form  of  a  project  application  (SF  424) 
submitted  to  the  cognizant  FAA 
Airports  office  no  later  than  March  1, 
1999. 

This  notice  is  promulgated  to 
expedite  and  prioritize  grants  prior  to 
the  March  30, 1999,  AIP  expiration  date 
as  established  by  Public  Law  105-227 
(the  Omnibus  Act).  Absent  an 
acceptable  application  by  March  1,  FAA 
will  defer  an  airport's  entitlement  funds 
until  the  next  fiscal  year.  Pursuant  to 
the  authority  and  limitations  in  section 
47117(g).  FAA  will  issue  discretionary 
grants  in  an  aggregate  amount  not  to 
exceed  the  aggregate  amount  of  deferred 
entitlement  funds. 

In  prior  fiscal  years,  FAA  has  had 
sufficient  program  flexibility  to  permit 
sponsors  to  provide  notice  later  than  the 
deadline  date,  or  to  use  entitlement 
funds  later  in  a  fiscal  year  in  spite  of 
filing  no  notice  to  that  effect.  In  FY 
1999.  however.  FAA  must  make  all 
discretionary  grant  awards  prior  to  April 
1. 1999.  including  discretionary  grants 
of  entitlement  funds  that  are  available 
to.  but  will  not  be  used  by.  the  airport 
sponsors  to  which  they  have  been 
apportioned.  Airport  sponsors  that  fail 
to  notify  FAA  by  the  deadline  date  that 
they  intend  to  use  all  or  a  portion  of 
their  entitlement  funds  in  FY  1999  may 
have  access  to  those  funds  in  FY  1999 
after  March  31.  only  if  legislation  is 
enacted  prior  to  October  1, 1999,  to 
authorize  the  AIP  beyond  March  31. 
This  includes  prior  year  entitlement 
funds  that  remain  available  to  an  airport 
sponsor  only  through  fiscal  year  1999. 
In  all  other  cases,  airport  sponsors  may 
request  unused  entitlements  after 
September  30, 1999. 

The  FAA  views  the  receipt  of  this 
notice  from  the  sponsors  of  primary 
commercial  service  airports  as 
particularly  important  this  fiscal  year. 
The  ability  to  use  the  contract  authority 
associated  with  unused  entitlement 
funds  on  a  discretionary  basis  during 
the  current  tnmcated  program  will 
allow  FAA  to  obligate  additional 
critically  needed  AIP  funds  by  March 
31.  This  abbreviated  "year-end 
conversion"  will  result  in  more 
discretionary  dollars  for  airport 
development.  For  these  reasons,  the 
FAA  will  rely  heavily  upon  the  extent 
to  which  responses  to  the  required 
notice  indicate  the  availability  of 
unused  entitlement  funds  for 
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discretionary  use.  Inasmuch  as  the  FAA 
will  be  able  to  obligate  these  funds  after 
March  31  as  entitlements  only  with  the 
enactment  of  follow-on  authorizing 
legislation,  sponsors  are  advised  to  give 
careful  consideration  to  decisions 
related  to  the  use  of  entitlement  funds 
during  fiscal  year  1999. 

Issued  in  Washington,  DC,  January  4, 1999. 
Stan  Lou, 

Manager,  Pro^vmming  Bmncb. 
IFR  Doc.  99-733  Filed  1-12-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  emergency 
evacuation  issues. 
DATES:  The  meeting  will  be  held  on 
January  28, 1999,  at  10  a.m.  Arrange  for 
oral  presentations  by  January  21, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
Douglas  Product  Division  of  Boeing, 
Conference  Room  E,  Building  800, 
Douglas  Center  Complex,  comer  of 
Lakewood  Boulevard  and  Carson  Street, 
Long  Beach,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  on  January 
28, 1999.  at  Douglas  Product  Division  of 
Boeing,  Long  Beach.  CA. 
The  agenda  will  include: 

•  Opening  remarks. 

•  Report  on  Performance  Standards 
Working  Group  activities,  including 
detailed  discussion  of  notices  of 
proposed  rulemaking  on  slide  lighting 
illumination  and  slide  portability. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  space  available.  The 
public  must  make  arrangements  by 
January  21, 1999,  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
committee  any  time  by  providing  25 


copies  to  the  Assistant  Executive 
Director  for  Emergency  Evacuation 
Issues  or  by  providing  copies  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Washington.  DC.  on  January  6. 
1999. 

Ida  Klepper, 

Acting  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc.  99-728  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Public  Meeting  and 
Availability  of  Draft  Interim  Safety 
Guidance  for  Reusable  Launch  Vehicle 
Operators 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting  and 
availability  of  draft  interim  safety 
guidance  for  reusable  launch  vehicle 
(RLV)  operators. 

SUMMARY:  The  Associate  Administrator 
for  Commercial  Space  Transportation 
(AST)  has  developed  a  draft  interim 
safety  guidance  for  use  by  an  applicant 
seeking  a  license  to  operate  a  reusable 
launch  vehicle  (RLV).  The  draft 
guidance  is  intended  to  assist  an 
applicant  in  responding  to  public  safety 
concerns  of  the  agency  associated  with 
an  application  to  conduct  RLV 
operations. 

The  safety  objectives  presented  in  the 
draft  interim  safety  guidance  are  not 
regulations.  The  draft  guidance  reflects 
the  agency's  general  approach  to 
ensuring  public  safety  is  not  jeopardized 
as  a  result  of  new  launch  vehicle 
technology.  Until  the  FAA  issues 
regulations  that  address  the  unique 
safety  aspects  associated  with  reentry  of 
reentry  vehicles  and  RLV  operations, 
the  FAA  will  consider  license 
applications  for  RLV  launch  and  reentry 
on  a  case-by-case  basis,  taking  into 
account  the  operational  capability  of  a 
proposed  vehicle.  Development  of  a 
license  application  by  an  RLV  operator 
is  facilitated  through  consuhation 
between  the  agency  and  the  applicant  to 
assure  public  safety  issues  are  identified 
and  adequately  addressed  by  the 
applicant.  To  the  extent  appropriate, 
existing  licensing  regulations  will  apply 
to  applications  to  launch  or  reenter  an 


RLV.  However,  for  those  unique  safety 
aspects  associated  with  RLV  or  reentiy 
operations,  the  FAA  is  providing 
interim  safety  guidance  that  reflects 
public  safety  concerns  of  the  FAA  in 
evaluating  a  license  applicant's 
capability  to  conduct  safe  launch  and 
reentry  operations. 

The  FAA  is  also  preparing  proposed 
rules  of  general  applicability  that  would 
address  licensing  requirements  for  RLV 
operators.  Public  comment  will  be 
invited  on  the  content  of  the  notice  of 
proposed  rulemaking.  You  may 
comment  now  on  the  draft  interim 
safety  guidance  and  you  may  also 
comment  on  the  notice  of  proposed 
rulemaking  after  it  is  published  in  the 
Federal  Register. 

The  FAA  will  hold  a  public  meeting 
for  the  purpose  of  gathering  information 
from  industry  and  the  public  generally 
concerning  the  safety  objectives 
presented  in  the  draft  interim  safety 
guidance.  Please  submit  in  writing  any 
information  that  you  would  like  to 
present  to  the  FAA  not  later  than  30 
days  after  the  public  meeting, 
referencing  Docket  Number  29140  and 
addressed  to  the  Rules  Docket:  Room 
915G.  800  Independence  Avenue.  SW., 
Washington,  DC  20591.  The  meeting  is 
scheduled  for  February  11,  1999,  from 
9:00  a.m.  to  1:00  p.m.  at  DOT 
Headquarters  located  in  the  Nassif 
Building.  400  7th  Street.  SW., 
Washington  D.C.  The  meeting  will  be 
conducted  in  Room  3200.  Visitors  must 
enter  through  the  southwest  comer  of 
the  building.  Copies  of  the  interim 
safety  guidance  material  are  available  by 
contacting  the  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST),  800 
Independence  Avenue  SW.,  Room  331, 
Washington,  DC  20591  or  visiting  AST's 
web  site  at  http://ast.faa.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Campbell  (AST-200),  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST),  800 
Independence  Avenue  SW,  Room  331, 
Washington,  IX  20591.  telephone  (202) 
267-8464. 

Issued  in  Washington,  DC  on  January  7. 
1999. 

Manuel  F.  Vega, 

Acting  Deputy  Associate  Administrator  for 
Commercial  Space  Transportation. 
[FR  Doc.  99-732  Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Fedeijal  Aviation 
Administratioji  (FA A),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
December  1998.  there  were  13 
applications  approved.  Additionally, 
eight  approvec  amendments  to 
previously  api  roved  applications  are 
listed. 


summary:  ThejFAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovils  under  the  provisions 
of  the  Aviatior  Safety  and  Capacity 
Expansion  Act;  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Sawf  101-508)  and  Part 
158  of  the  Fediral  Aviation  Regulations 
(14  CFR  Part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29.  I 

PFC  Applications  Approved 

Public  Agenty:  Ketchikan  Gateway 
Borough,  Ketchikan,  Alaska. 

Application  Number:  98-01-C-OO- 
KTN.  [ 

Application  Wype:  Impose  and  use  a 
PFC. 

PFC  Level:  St .00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $6,4^9,400. 

Earliest  ChaKe  Effective  Date: 
February  1, 19*9. 

Estimated  Charge  Expiration  Date: 
February  l,20l8. 

Class  of  Air  ( Carriers  not  Required  to 
Collect  PFC's:  \ione. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal 
building  improvements.  Acquire  airport 
ferry. 

Decision  Daw:  December  1,  1998. 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Debbie  Roth,  Alaska  Region  Airports 
Division,  (907)  271-5443. 

Public  Agenc  y:  City  of  Roswell.  New 
Mexico. 

Application  'dumber  98-01-C-OO- 
ROW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC Leve/.$;  .00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $200,395. 

Earliest  Chat  ?e  Effective  Date:  April  1, 
1999. 

Estimated  CI  arge  Expiration  Date: 
March  1,  2002. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's- None. 

Brief  Description  of  Projects  Approved 
for  Collection  c  nd  Use: 


Aircraft  rescue  and  firefighting 
equipment. 

Taxiway  B  transition  pavement 
rehabilitation. 

Taxiway  A  transition  pavement 
rehabilitation. 

Install  taxiway  guidance  signs. 

Runway  3/21  safety  improvements. 

Acquire  snow  removal  equipment. 

Distance-to-go  signs. 

Runway  3/21  pavement 
improvements. 

Rehabilitate  electrical  vault. 

Install  airfield  lighting  control  system. 

Widen  apron  taxilane. 

Acquire  passenger  lift  device. 

Engineering  report  for  runway  17/35. 

Acquire  snow  removal  grader  and 
tractor. 

Install  taxiway  and  apron  reflectors. 

Install  area  lighting  for  general 
aviation  apron. 

Acquire  air/ground  radios. 

PFC  administrative  costs. 

Decision  Date:  December  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  St.  Joseph  County 
Airport  Authority,  South  Bend,  Indiana. 

Application  Number:  98-02-C-OO- 
SBN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,367,991. 

Earliest  Charge  Effective  Date: 
December  1,  2002. 

Estimated  Charge  Expiration  Date: 
June  1,  2003. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  On-demand  Part  135  air 
taxi  operators  with  less  than  15  seats. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Michiana  Regional 
Transportation  Center. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Hold  room  C  improvements. 

Relocate  terminal  entrance  road. 

Terminal  apron  rehabilitation. 

Lighting  system  rehabilitation. 

Widen  runway  18/36. 

Hold  room  A  improvements. 

Install  flight  information  display 
system. 

Widen  and  strengthen  taxiways  A  and 
A-l. 

Airfield  clearing  for  line-of-sight  and 
animal  damage  control. 

Decision  Date:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  N.  Sweeny,  Chicago  Airports 
District  Office,  (847)  294-7526. 


Public  Agency:  Northwest  Alabama 
Regional  Airport  Authority,  Inc.,  Muscle 
Shoals,  Alabama. 

Application  Number:  98-03-C-OO- 
MSL. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $107,600. 

Earliest  Charge  Effective  Date: 
November  1,  2000. 

Estimated  Charge  Expiration  Date: 
October  1,2004. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Rehabilitate 
runway,  taxiway,  and  ramp  circuits. 
Taxiway  B  extension.  Sealcoat/crackfill/ 
mark  taxiways  B,  C,  and  D,  and  east  and 
west  ramps.  Perimeter  fencing. 

Ehcision  Dote;  December  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roderick  Nicholson,  Jackson  Airports 
District  Office,  (601)  965-4628. 

Public  Agency  Minneapolis-St.  Paul 
Metropolitan  Airports  Commission, 
Minneapolis,  Minnesota. 

Application  Number:  98-04-C-OO- 
MSP. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $55,460,000. 

Earliest  Charge  Effective  Date:  January 
1,  2000. 

Estimated  Charge  Expiration  Date: 
June  1,  2001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi /commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Minneapolis-St.  Paul 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Snow  removal  equipment  storage 
building  addition. 

Maintenance  campus  site  work. 

Hangars  1  and  2  demolition. 

Taxiway  W  construction. 

Part  150  residential  noise  mitigation. 

Metropolitan  Airports  Commission 
building  demolition. 

Runway  12R/30L  tunnel 
rehabilitation. 

Security  fence  upgrade. 

Stormwater  collection/detention 
ponds. 

Electrical  systems  computerization. 

Run-up  pad  blast  fence. 

Decision  Date:  December  11, 1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Nelson,  Minneapolis  Airports 
District  Office.  (612)  713-4358. 

Public  Agency:  Mobile  Airport 
Authority,  Mobile,  Alabama. 

Application  Number:  98-02-C-OO- 
MOB. 

Application  Type:  Impose  and  use  a 
RFC. 

PFC  Level:  S3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $445,000. 

Earliest  Charge  Effective  Date:  June  1, 
1999. 

Estimated  Charge  Expiration  Date: 
October  1.1999. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/Commercial 
operators  that  file  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Mobile  Regional 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Elevator.  Visual 
information  display  system  with 
baggage  claim  marquee  system.  Seating. 

Decision  Dafe;  December  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes,  Jackson  Airports  District 
Office,  (601)  965-4628. 

Public  Agency:  Port  of  Moses  Lake, 
Moses  Lake,  Washington. 

Application  Number:  98-01-C-OO- 
MWH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3. 00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $470,000. 

Earliest  Charge  Effective  Date:  March 
1, 1999. 

Estimated  Charge  Expiration  Date: 
March  1,  2009. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  (1)  Part  135  air  taxi/ 
commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire  in 
aircraft  with  a  seating  capacity  of  10 
passengers  or  less;  and  (2)  Part  135  air 
carrier  commercial  operators  who 
conduct  operations  in  air  commerce  for 
the  piu"pose  of  emergency  and  medical 
airlift,  air  ambulance,  and  "lifeguard" 
flights. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  classes 
each  account  for  less  than  1  percent  of 
the  total  annual  enplanements  at  Grant 
County  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Financing  and 


interest  for  new  airport  terminal 
building. 

Decision  Date:  December  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (425)  227-2660. 

PuWjc  Agency:  City  of  Minot,  North 
Dakota. 

Application  Number:  98-03-C-OO- 
MOT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $228,720. 

Earliest  Charge  Effective  Date:  March 
1, 1999. 

Estimated  Charge  Expiration  Date: 
Jime  1,  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Minot  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Preparation  of 
PFC  application.  Preparation  of  airport 
master  plan. 

Brief  Description  of  Project  Approved 
for  Collection  Only:  Runway  8/26 
restoration  and  extension. 

Decision  Date:  December  22,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  R.  Porter,  Bismarck  Airports 
District  Office,  (701)  250-4385. 

Public  Agency:  Central  West  Virginia 
Regional  Airport  Authority,  Charleston, 
West  Virgina. 

Application  Number:  98-04-C-OO- 
CRW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  SI. 257 ,265. 

Earliest  Charge  Effective  Date:  April  1 , 
1999. 

Estimated  Charge  Expiration  Date: 
February  1,  2001. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Nonscheduled/on- 
demand  air  carriers  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Yeager  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Update  airport  master  plan. 

Remodel  rest  rooms. 


Jetway  modifications. 

Purchase  security  computer  and 
cameras. 

Purchase  Hrefighting  equipment. 

Terminal  apron  expansion  (phase 
one). 

Seal  coat  main  apron  asphalt  areas. 

Purchase  terminal  chiller  unit. 

Rehabilitation  of  taxiways  B  and  C. 

Decision  Date:  December  22, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elonza  Turner,  Beckley  Airports  Field 
Office.  (304)  252-6216. 

Public  Agency:  Palm  Beach  County, 
Department  of  Airports,  West  Palm 
Beach,  Florida. 

Application  Number:  99-04-C-OO- 
PBI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $18,933,000. 

Earliest  Charge  Effective  Date: 
December  1,  1999. 

Estimated  Charge  Expiration  Date: 
March  1.  2002. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi  and  commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Palm 
Beach  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Runway  9L/27R 
extension.  Acquire  land  runway  31 
protection  zone.  Main  terminal  system 
rehabilitation. 

Decision  Date:  December  28,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  A.  Ganley,  Orlando  Airports 
District  Office,  (407)  812-6331.  ext.  25. 

Public  Agency:  England  Economic 
and  Industrial  Development  District. 
Alexandria,  Louisiana. 

Application  Number:  99-01-C-OO- 
AEX. 

Application  Type:  biipose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $5,378,532. 

Earliest  Charge  Effective  Date:  May  1 , 
1999. 

Estimated  Charge  Expiration  Date: 
November  1,2020. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Aircraft  rescue 
and  firefighting  vehicle.  New  terminal 
building.  PFC  application  fees. 

Decision  Date:  December  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 
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Public  Agency:  Burbank-Glendale- 
Pasadena  Airport  Authority,  Burbank, 
California. 

Application  l/Vu/nfeer:  98-03-C-0&- 
BUR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $^.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $84,481,000. 

Earliest  C/iofge  Effective  Date: 
October  l,200i. 

Estimated  Ckarge  Expiration  Date: 
June  1.  2010.    1 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  On-demand  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31  that  (i)  do  not  enplane  or 
deplane  passei^gers  at  the  main 
passenger  termjinal  building  and  (2) 
[collectively]  enplane  less  than  29,000 
passengers  per  year  at  Burbank- 
Glendale-Pasa^ena  Airport  (BUR). 

Determinatidn:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  lei  >s  than  1  percent  of  the 
total  annual  en  planements  at  BUR. 

Brief  Description  of  Project  Approved 
for  Collection  c  nd  Use:  Replacement 
terminal. 


Decision  Date:  December  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Milligan,  Western  Pacific  Region 
Airports  Division,  (310)  725-3621. 

Public  Agency:  City  of  Eugene, 
Oregon. 

Application  Number:  98-03-C-OO- 
EUG. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3. 00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $805,335. 

Earliest  Charge  Effective  Date:  March 
1,  1999. 

Estimated  Charge  Expiration  Date: 
February  1,  2000. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  (1)  Operations  by  air  taxi/ 
commercial  operators  utilizing  aircraft 
having  a  maximum  seating  capacity  of 
less  than  20  passengers  when  enplaning 
revenue  passengers  in  a  limited, 
irregular/non-scheduled,  or  special 
service  manner;  and  (2)  operations  by 
air  taxi/commercial  operators,  without 
regard  to  seating  capacity,  for  revenue 
passengers  transported  for  student 
instruction,  non-stop  sightseeing  flights 
that  begin  and  end  at  Eugene  Airport, 
Mahlon  Sweet  Field  (EUG)  and  are 

Amendments  to  PFC  Approvals 


conducted  within  a  25-mile  radius  of 
EUG,  firefighting  charters,  ferry  or 
training  flights,  air  ambulance/medivac 
flights,  and  aerial  photography  or  survey 
flights. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  classes 
each  account  for  less  than  1  percent  of 
the  total  annual  enplanements  at  EUG. 

Brief  Description  of  Projects  Approved 
for  Collection  and  use: 

General  aviation  ramp  reconstruction. 

Taxiway  Alpha  and  taxiway  Alpha  8 
reconstruction. 

B  gate  ramp  rehabilitation. 
Water  loop  extension. 
A  gate,  north  and  south  canopies. 
B  gates  covered  walkways. 
Taxiway  Alpha  7  reconstruction. 
Taxiway  Alpha  3  rehabilitation. 
Taxiway  Alpha  rehabilitation. 
Taxiway  Delta  rehabilitation. 
Decision  Date:  December  30, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (425)  227-2660. 


>  /nendment  No.  city,  state 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp.  date 


Amended  esti- 
mated charge 
exp.  date 


93-01-C-01-LBe  Lubbock,  TX  

92-01 -M)3-TLH  Tallahassee,  FL  ... 
93-02-U-01-TLIM  Tallahassee,  FL  .. 

96-02-C-01-TYS  Knoxville.  TN  

94-01-C-02-DLW  DuBois,  PA 

95-^1-C-01-Mai  Kansas  City,  MO 
98-06-C-01-PHL  Philadelphia.  PA  . 
98-02-C-01-PWM  Portland,  ME  .... 


03/18/97 
06/1 1/98 
06/11/98 
08/25/98 
11/17/98 
11/27/98 
12/22/98 
12/30/98 


$10,699,749 

6,715.081 

6.715.081 

530.000 

298,533 

64,043,000 

26.150.000 

6.887.241 


$11,187,305 

7.567.709 

7.567,709 

552.931 

264,625 

92.632,458 

26,150.000 

8.485.479 


02/01/00 
06/01/98 
06/01/98 
05/01/97 
03/01/98 
05/01/01 
01/01/99 
10/01/02 


04/01/00 
07/01/98 
07/01/98 
05/01/97 
03/01/98 
01/01/02 
01/01/99 
02/01/04 


ington.  DC  on  January  7,  ACTION:  Notice  of  intent. 


Issued  in  Wasl 
1999. 
Eric  Gabler, 

Manager.  Passen,  <,er  Facility  Charge  Branch 
(PR  Doc.  99-731  Filed  1-12-99;  8:45  am 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highvvay  Administration 

Federal  Transit  Administration 

Major  Investment  Study/Environmental 
Impact  Statement:  Northeast  Corridor 
in  Indianapolis  Indiana;  Hamilton  and 
Marion  Countifs 


agency:  Federal 
Administration 
Transit  Admin:  stration 


Highway 

(FHWA)  and  Federal 
(FTA),  DOT. 


SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  and  the  Federal 
Transit  Administration  (FTA)  are  jointly 
issuing  this  notice  to  advise  the  public 
that  a  Major  Investment  Study  (MIS)/ 
Environmental  Impact  Statement  (EIS) 
is  being  prepared  for  proposed 
transportation  improvements  in  the 
Northeast  Corridor  of  the  Indianapolis 
region.  The  MIS,  which  is  currently 
underway,  will  be  used  as  input  to  the 
EIS. 

DATES:  A  public  scoping  and 
information  meeting  will  be  held  on 
Tuesday.  January  26, 1999  from  4:00 
p.m.  to  7:00  p.m.  with  a  presentation  at 
5j30  p.m.  in  Indianapolis.  Written 
comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 


considered  should  be  sent  by  March  15, 
1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Indiana  Government  Center  South 
Conference  Center,  Room  A,  located  at 
100  North  Senate  Avenue,  in  downtown 
Indianapolis.  Written  comments  on  the 
scope  of  the  alternatives  and  impacts  to 
be  considered  should  be  sent  to: 

Steve  Cecil,  Chief,  Pre-Engineering  and 
Environment  Division  at  the  Indiana 
Department  of  Transportation 
(INDOT),  100  North  Senate  Avenue, 
Indiana  Government  Center  North, 
Room  N848,  Indianapolis,  IN  46204, 
scecil@indot.state.in.us; 
or. 

Lori  Miser,  Transportation  Planning 
Manager,  200  East  Washington  Street, 
Suite  1841,  Indianapolis,  IN  46204, 
lmiser@indygov.org. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joel  P.  Ettinger.  FTA  Region  5.  200  West 
Adams  St,  Suite  2410,  Chicago,  IL 
60606:  Telephone:  (312)  353-2789.  Ms. 
Joyce  Newland.  FHW A— Indiana 
Division,  575  N.  Pennsylvania  Street, 
Room  254,  Indianapolis,  IN  46204, 
Telephone:  (317)  226-5353. 
SUPPLEMENTARY  INFORMATION:  The 
FHW  A  and  FTA,  in  cooperation  with 
the  Indiana  Department  of 
Transportation  (INDOT)  and  the 
Indianapolis  Metropolitan  Planning 
Organization  (MPO),  will  prepare  a  MS 
and  a  Draft  EIS  (DEIS)  for  transportation 
improvements  in  the  Northeast  Corridor 
of  the  Indianapolis  region.  The  MIS/ 
DEIS  is  being  prepared  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  and 
implemented  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508) 
and  in  accordance  to  FHWA/FTA's 
planning  and  environmental  impact 
procedures  and  regulations  (23  CFR  450 
and  23  CFR  771). 

A  major  investment  study  in  the 
Northeast  Corridor  is  underway  to 
consider  a  range  of  alternative 
investment  strategies  for  transportation 
improvements  that  will  include: 
Transportation  System  Management 
(TSM)  and  Intelligent  Transportation 
Systems  (ITS),  High-Occupancy  Vehicle 
(HOV)  facilities,  public  transit 
improvements  including  bus  system 
enhancements,  commuter  rail,  light  rail, 
and  other  transit  technologies,  roadway 
and  freeway  improvements,  as  well  as  a 
No-Action  Alternative.  (No- Action 
Alternative  includes  existing  and 
committed  elements  of  the  region's 
transportation  plan,  except  for  the 
proposed  new  start  or  investment.) 
Alternatives  generated  through  the 
scoping  process  will  also  be  considered. 
Scoping  will  be  accomplished  through 
wnritten  correspondence  with  interested 
persons,  organizations,  and  federal, 
state,  and  local  agencies  as  well  as 
through  the  public  meeting  listed  in 
DATES  and  ADDRESSES. 

Scoping 

FHWA,  FTA,  INDOT,  and  the  MPO 
invite  all  interested  individuals, 
organizations,  and  federal,  state,  and 
local  agencies  to  participate  in  the 
scoping  process  defining  the 
alternatives  to  be  evaluated  in  the  MIS/ 
DEIS  and  identifying  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  alternatives.  An 
information  packet  describing  the 
purpose  and  need  of  the  project,  the 
proposed  alternatives,  the  impact  areas 
to  be  evaluated,  the  citizen  involvement 


program,  and  the  preliminary  project 
schedule  wrill  be  mailed  to  affected 
federal,  state,  and  local  agencies  and 
will  be  provided  upon  request  to 
interested  parties  on  record.  Requests 
for  the  scoping  materials  should  be 
directed  to  Ms.  Lori  Miser  at  the  address 
above  or  by  caUing  her  at  (317)  327- 
5136.  Scoping  comments  may  be  made 
verbally  at  the  public  scoping  meeting, 
or  in  writing.  See  the  DATES  and 
ADDRESSES  sections  above  for  the 
location  and  time.  During  the  scoping 
phase,  comments  should  focus  on 
identifying  specific  social,  economic,  or 
environmental  impacts  to  be  evaluated 
and  suggesting  less  costly  or  less 
environmentally  damaging  alternatives 
that  achieve  similar  objectives. 
However,  scoping  is  not  the  appropriate 
time  to  indicate  a  preference  for  a 
particular  alternative.  Comments  on 
preferences  should  be  communicated 
after  the  MIS/DEIS  has  been  completed. 
If  you  wish  to  be  placed  on  the  maiUng 
list  to  receive  further  information  as  the 
project  develops,  contact  Lori  Miser  as 
previously  described. 

Description  of  Study  Area  and  Project 
Needs 

The  Northeast  Corridor  is  a  major 
travel  corridor  that  stretches  from 
Noblesville  in  the  northeast  to  just  south 
of  the  Indianapolis  Central  Business 
District  (CBD).  Major  highway  facilities 
in  the  corridor  include  1-69  south  and 
west  of  126th  Street.  1-465  from  just 
west  of  the  US  31  interchange  to  the  I- 
70  interchange,  and  1-70  from  the  east 
leg  of  1-465  to  the  CBD.  In  addition,  the 
study  area  includes  SR  37/Fall  Creek 
Parkway  from  just  north  of  Noblesville 
to  the  CBD.  US  31  from  north  of  Carmel 
to  the  CBD.  and  Allisonville  Road. 
Keystone  Avenue,  and  the  Meridian 
Street  corridor. 

Alternatives 

Transportation  alternatives  to  be 
considered  within  the  corridor  include 
new  and/or  improved  bus  services, 
busways  (facilities  exclusively  for 
buses),  light  rail,  commuter  rail,  TSM/ 
TDM/ITS  strategies  and  roadway  and 
highway  expansion. 

Probable  Effects/Potential  Impacts  for 
Analysis 

FHWA.  FTA.  INDOT,  and  the  MPO 
plan  to  evaluate  in  the  MIS/DEIS  all 
significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  Among  the  primary  issues 
are  transportation  service  changes, 
including  transit  cost,  service,  patronage 
change,  and  its  financial  implications  as 
well  as  the  effect  on  traffic  movement 
and  railroad  operations.  Other  key 


issues  include  community  impacts, 
including  land  use  planning  and  zoning 
compatibility,  neighborhood 
compatibihty.  local  and  regional 
economic  change,  aesthetics,  and  utiUty 
relocation;  cultural  resource  impacts, 
including  effects  on  historic, 
archaeological,  and  park  resources;  and 
natural  resource  impacts,  including  air 
quality,  noise  and  vibration,  removal  of 
pre-existing  hazardous  wastes,  water 
resources,  natural  features,  and 
ecosystems.  The  proposed  impact 
assessment  and  its  evaluation  criteria 
will  take  into  account  both  positive  and 
negative  impacts,  direct  and  indirect 
impacts,  short-term  (construction)  and 
long-term  (operation)  impacts,  and  site- 
specific  and  corridor-wide  impacts. 
Evaluation  criteria  will  be  consistent 
with  the  applicable  Federal.  State  of 
Indiana,  and  local  standards,  criteria, 
regulations,  and  policies.  Mitigation 
measures  will  be  explored  for  any 
adverse  impacts  that  are  identified  as 
part  of  the  analyses. 

Procedures 

In  accordance  with  the  regulations 
and  guidemce  established  by  CEQ,  as 
well  as  with  23  CFR  part  450  and  23 
CFR  part  771  of  the  FHWA/FTA 
planning  and  environmental  regulations 
and  policies,  the  MIS/DEIS  will  include 
an  evaluation  of  the  social,  economic, 
and  environmental  impacts  of  the 
alternatives.  The  MIS/DEIS  will  also 
comply  with  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA)  and  with  the  Executive  Order 
12898  on  Environmental  Justice.  After 
its  publication,  the  MIS/DEIS  will  be 
available  for  public  and  agency  review 
and  comment,  and  a  public  hearing  will 
be  held.  On  the  basis  of  the  MIS/DEIS 
and  the  comments  received,  INDOT  and 
the  MPO  will  select  a  locally  preferred 
alternative  for  a  major  investment 
strategy.  The  locally  preferred 
alternative  will  then  be  reaffirmed  by 
the  MPO  for  inclusion  into  the 
Indianapolis  Regional  Transportation 
Plan  (RTP)  and  the  Transportation 
Improvement  Program  (TIP).  The  MIS 
shall  lead  to  specification  of  the 
project's  mode,  the  design  concept  and 
scope  in  sufficient  detail  to  meet  the 
requirements  of  the  US  Environmental 
Protection  Agency's  transportation 
conformity  regulations  [40  CFR  part  93 
and  23  CFR  450.322(b)(8)l.  INDOT  and 
the  MPO  will  then  seek  approval  from 
FHWA  and  FTA  to  continue  with 
Preliminary  Engineering  and  the 
preparation  of  the  Final  EIS. 
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Issued  on:  Jai^uary  6,  1999. 
Lawrence  D.  Ticker, 
Planning  and  Program  Development 
Manager.  Federal  Highway  Administration, 
Indianapolis,  In  diana. 

Joel  P.  Ettinger. 

Region  5  Admin  istrator.  Federal  Transit 

Administration,  Chicago.  Illinois. 

(FR  Doc.  99-72!  Filed  1-12-99;  8:45  am) 
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DEPARTMEN 


OF  TRANSPORTATION 


Federal  Railroad  Administration 

Amtrak  Refor^  Council;  Notice  of 
Meeting 


AGENCY 

Administratioh 
Transportation 
action:  Notice 
Council  meeti 


Fedeipl  Railroad 

(FRA),  Department  of 

(DOT). 

of  Amtrak  Reform 


ig- 


summary:  As  [irovided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997,  tl  e  Federal  Railroad 
Administratio  1  (FRA)  gives  notice  of  a 
meeting  of  the  Amtrak  Reform  Council 
("ARC").  The  jurpose  of  the  meeting  is 
to  receive  Ami  rak's  response  to  the 
Department  of  Transportation's 
Inspector  GenKral's  independent 
assessment  rejiort  of  Amtrak's  financial 
needs,  discuss  possible  selection  of  an 
executive  dire  :tor,  receive  a  briefing 
from  represeni  atives  of  rail  labor  and  to 
take  up  such  other  matters  as  the 
Council  or  its  members  deem 
appropriate. 

DATES:  The  me  eting  is  scheduled  from 
9:00  a.m.  to  1:1 10  p.m.  on  Tuesday, 
January  19,  19)9. 

ADDRESSES:  Th  e  meeting  will  be  held  in 
the  Krieble  Cei  iter.  Free  Congress 
Foundation,  7  7  Second  Street,  N.E., 
Washington,  C.C.  The  meeting  is  open 
to  the  public  oi  a  first-come,  first-served 
basis.  Portions  of  the  meeting  may  be 
closed  to  the  public  at  the  discretion  of 
the  Council  if  )roprietary  information  is 
to  be  discusse(  .  Persons  in  need  of 
special  arrangements  should  contact  the 
person  whose  lame  is  listed  below. 
FOR  FURTHER  Ih  FORMATION  CONTACT: 
Alexander  Cha  vrid,  Passengers 
Programs  Divis  ion.  Office  of  Railroad 
Development,  ='RA,  RDV-13,  Mail  Stop 
20, 1120  Verm  )nt  Avenue,  NW., 
Washington,  DC  20590  (mailing  address 
only)  or  by  teU  phone  at  (202)  493-6380. 
SUPPLEMENT AR  f  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountabilitv  Act  of  1997  (ARAA)  as 
an  independent  commission  to  evaluate 
Amtrak's  performance  and  make 
recommendations  to  Amtrak  for 
achieving  furtt  er  cost  containment  and 


productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires:  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  provide  an  annual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that  after  two 
years  the  ARC  begin  to  make  findings  on 
whether  Amtrak  can  meet  certain 
financial  goals  and,  if  not,  to  notify  the 
President  and  the  Congress. 

The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  or 
Congressional  leaders.  Each  member  is 
to  serve  a  5  year  term. 

Issued  in  Washington,  D.C.  on  January  7, 
1999. 

Mark  E.  Yachmetz, 
Chief,  Passenger  Programs  Division. 
[FR  Doc.  99-699  Filed  1-12-99;  8:45  am) 

BILUNG  COOE  4910-M-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4453;  Notice  2] 

Dorsey  Trailers,  Inc.,  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Dorsey  Trailers,  Inc.  (Dorsey),  a 
manufacturer  of  trailers,  is  a  corporation 
organized  under  the  laws  of  the  State  of 
Delaware  with  headquarters  in  Atlanta, 
Georgia  and  manufacturing  facilities  in 
Elba,  Alabama;  Cartersville,  Georgia; 
and  Dillon,  South  Carolina.  Dorsey  has 
determined  that  its  tire  and  rim  label 
information,  on  some  units,  was  not  in 
full  compliance  with  49  CFR  571.120, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  120,  "Tire  Selection  and 
Rims  for  Vehicles  Other  Than  Passenger 
Cars,"  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
Dorsey  has  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  October  2, 1998,  in  the 
Federal  Register  (63  FR  53123).  NHTSA 
received  two  comments  on  this 
application  during  the  30-day  comment 
period.  Both  commenters  recommended 
that  NHTSA  grant  the,  application. 


Paragraph  S5.3  of  FMVSS  No.  120 
states  that  each  vehicle  shall  show  the 
information  specified  on  the  tire 
information  label  in  both  English  and 
metric  units.  The  standard  also  shows 
an  example  of  the  prescribed  format. 

After  tne  requirement  went  into  effect 
on  March  14, 1996,  Dorsey 
manufactured  and/or  distributed  18,816 
trailers  that  do  not  meet  the 
requirements  stated  in  the  standard.  Of 
these  18,816  units.  16,788  were 
produced  in  Elba  between  March  14, 
1996  and  August  27,  1998;  1,713  units 
were  produced  in  Cartersville  between 
March  14. 1996  and  October  31, 1997; 
and  315  were  produced  in  Dillon 
between  July  1, 1996  and  December  9, 
1997.  The  certification  label  affixed  to 
Dorsey 's  trailers  pursuant  to  Part  567 
failed  to  comply  with  S5.3  of  FMVSS 
No.  120  because  of  the  omission  of 
metric  measurements,  and  Dorsey  did 
not  separately  provide  the  metric 
measurements  on  another  label,  an 
alternative  allowed  by  FMVSS  No.  120. 
The  use  of  metric  measurements  is 
required  by  FMVSS  No.  120,  pursuant 
to  Federal  Motor  Vehicle  Safety 
Standards:  Metric  Conversion,  60  FR 
13639,  published  on  March  14, 1995, 
and  effective  on  March  14, 1996. 

Dorsey  supports  its  application  for 
inconsequential  noncompliance  with 
the  following  statements: 

1.  The  certification  label  contains  the 
correct  English  unit  information  and  has 
headings  for  the  required  metric  data 
with  voids  in  the  area  of  the  required 
data; 

2.  The  omission  of  the  metric  data 
from  Dorsey's  49  CFR  571.120  and  49 
CFR  567  certification  label  is  highly 
unlikely  to  have  any  effect  whatsoever 
on  motor  vehicle  safety  since  the  correct 
English  units  are  included  on  the  label 
and  since  the  nonconforming  vehicles 
will  probably  be  out  of  service  before 
the  American  general  public  ceases  to 
be  familiar  with  the  English  system  of 
measurement; 

3.  The  metric  requirements  of  49  CFR 
571.120  S5.3  were  not  mandated  for 
safety  reasons  and,  the  second 
regulation  governing  certification  label 
data,  49  CFR  567,  has  not  yet  been 
changed  to  require  that  metric  data  be 
shown  and  still  states  that  GVWR  and 
GAWR  data  be  stated  in  pounds; 

4.  Each  Dorsey  manufacturing  facility 
has  now  begun  to  provide  all  the 
required  data  on  certification  labels 
since  appropriate  people  at  each 
location  have  been  made  aware  of  the 
requirement;  and 

5.  Dorsey  has  not  received  any 
complaints  from  customers  on  the 
omission  of  the  metric  data  from  the 
certification  labels  and  has  not  received 
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any  reports  of  accidents  which  were 
related  to  the  omission  to  the  metric 
data. 

The  purpose  of  labeling  requirements 
in  S5.3,  Label  information,  of  FMVSS 
No.  120  is  to  provide  safe  operation  of 
vehicles  by  ensuring  that  those  vehicles 
are  equipped  with  tires  of  appropriate 
size  and  load  rating;  and  rims  of 
appropriate  size  and  type  designation. 
Section  5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  (Pub.  L.  100-418) 
makes  it  the  United  States  policy  that 
the  metric  system  of  measurement  is  the 
preferred  system  of  weights  and 
measures  for  U.S.  trade  and  commerce. 
On  March  14. 1995,  NHTSA  published 
in  the  Federal  Register  (60  PR  13693) 
the  final  rule  that  metric  measurements 
be  used  in  S5.3  of  FMVSS  No.  120.  The 
effective  date  for  this  final  rule  was 
March  14, 1996. 

Paragraph  S5.3  states  that  each 
vehicle  shall  show  the  appropriate  tire 
information  (such  as:  recommended 
cold  inflation  pressure)  and  rim 
information  (such  as:  size  and  type 
designations)  in  metric  and  English 
units.  This  information  must  appear 
either  on  the  certification  label  or  a  tire 
information  label,  lettered  in  block 
capitals  and  numerals  not  less  than  2.4 
millimeters  high,  and  in  the  prescribed 
format. 

The  agency  agrees  with  Dorsey  that 
the  label  on  these  trailers  is  likely  to 
achieve  the  safety  purpose  of  the 
required  label.  The  vehicle  user  will 
have  the  correct  safety  information  sans 
the  metric  conversion  in  the  prescribed 
location.  First,  all  the  correct  English 
unit  information  required  by  FMVSS 
No.  120  is  provided  on  the  certification 
label.  Second,  the  information 
contained  on  the  label  is  of  the  correct 
size.  Third,  the  information  contained 
on  the  label  is  in  the  prescribed  format. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  granted,  and  the 
applicant  is  exempted  from  providing 
the  notification  of  the  noncompliance 
that  is  required  by  49  U.S.C.  30118,  and 
fi-om  remedying  the  noncompliance,  as 
required  by  49  U.S.C.  30120. 

(49  U.S.Q  30118,  delegations  of  authority 
at  49  CFR  1.50  and  501.8). 

Issued  on:  January  8, 1999. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  99-766  Filed  1-12-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-4966] 

TarasPort  Trailers,  Inc.;  Application  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  224 

TarasPort  Trailers,  Inc.,  of 
Sweetwater,  Tennessee,  has  applied  for 
a  two-year  temporary  exemption  from 
Motor  Vehicle  Safety  Standard  No.  224 
Rear  Impact  Protection,  as  provided  by 
49  CFR  part  555.  The  basis  of  the 
application  is  that  "compliance  would 
cause  substantial  economic  hardship  to 
a  manufacturer  that  has  tried  in  good 
faith  to  comply  with  the  standard."  Sec. 
555.6(a). 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  temporary 
exemptions.  This  action  does  not 
represent  any  judgment  by  the  agency 
about  the  merits  of  the  application.  We 
base  the  discussion  that  follows  on 
information  contained  in  TarasPort's 
application,  submitted  by  its  Vice 
President,  Ms.  Jeanne  Isbill. 

Why  TarasPort  Needs  a  Temporary 
Exemption 

Located  in  the  Sweetwater  Industrial 
Park  in  Monroe  County,  Tennessee, 
TarasPort  has  been  manufacturing 
trailers  since  April  1988.  Standard  No. 
224  requires,  effective  January  26, 1998, 
that  all  trailers  with  a  GVWR  of  4536  Kg 
or  more  be  fitted  with  a  rear  impact 
guard  that  conforms  to  Standard  No.  223 
Rear  impact  guards.  TarasPort 
manufactured  a  total  of  237  trailers  in 
1997,  including  "two  models  of  drop 
decks  equipped  with  rear  deck 
extenders."  The  extenders  deploy  in  1- 
foot  increments,  up  to  3  feet,  from  the 
rear  of  the  trailer.  S5.1.3  of  Standard  No. 
224  requires  that  the  horizontal  member 
of  the  rear  impact  guard  must  be  as 
close  as  practicable  to  the  rear  extremity 
of  the  vehicle,  but  in  no  case  farther 
than  305  mm.  fi-om  it.  TarasPort  had 
asked  NHTSA  to  exclude  its  two  trailer 
models  as  "special  purpose  vehicles," 
but  we  denied  its  request.  We  also 
determined  that  the  trailers'  rear 
extremity,  with  the  extenders  deployed 
"would  be  the  rearmost  surface  on  the 
extenders  themselves."  In  order  to  meet 
S5.1.3,  TarasPort  must  redesign  these 
models  so  that  the  rear  face  of  the 
horizontal  member  of  the  guard  will 
never  exceed  305  mm  from  the  rearmost 
surface  on  the  extenders,  when  the 
extenders  are  in  any  position  in  which 
they  can  be  placed  when  in  transit.  It 


has  asked  for  a  2-year  exemption  in 
order  to  do  so. 

Why  Compliance  Would  Cause 
TarasPort  Substantial  Economic 
Hardship 

TarasPort  employs  16  people, 
including  its  two  working  owners.  An 
increasing  amount  of  its  sales  is 
comprised  of  the  two  extended-deck 
trailers,  from  55%  in  1997  to  63%  in  the 
first  two  quarters  of  1998.  Using  its 
existing  staff,  the  company  estimates 
that  it  needs  18  to  24  months  of  design 
and  testing  to  bring  the  trailers  into 
compliance  with  S5.1.3,  and  that  the 
modifications  required  will  cost  S1800 
to  $2000  per  trailer. 

If  the  application  is  denied,  TarasPort 
would  have  to  discontinue  production 
for  18  to  24  months,  or  hire  an 
engineering  consulting  firm  to  possibly 
reduce  that  time,  at  a  fee  of  $80  to  $120 
an  hour.  It  would  be  forced  to  layoff  a 
majority  of  its  employees,  and  it  would 
lose  the  market  and  established 
customer  base  that  it  has  achieved  as  a 
niche  producer  over  the  10  years  of  its 
existence. 

According  to  its  financial  statements, 
TarasPort  has  had  a  small  net  income  in 
each  of  its  past  three  fiscal  years,  though 
the  income  each  year  has  been 
substantially  less  than  the  year  before. 
The  net  income  for  1997  was  $87,030. 

How  TarasPort  Has  Tried  To  Comply 
With  the  Standard  in  Good  Faith 

Most  of  TarasPort's  trailers  have  low 
deck  heights  and  rear  ramp 
compartments  "which  only  compound 
rear  impact  compliance  problems." 
Nevertheless,  the  company  was  able  to 
bring  its  designs  into  compliance  by 
Standard  No.  224's  effective  date,  with 
the  exception  of  the  two  extender 
designs.  These  trailers  comply  when  the 
extenders  are  not  in  use.  The  company 
tested  mounting  the  guard  directly  on 
the  extenders  "so  it  would  move  out 
and  thus  comply,"  but  found  that  this 
method  of  mounting  "would  not  absorb 
the  level  of  energy"  required  by 
Standard  No.  223.  TarasPort  hoped  that 
NHTSA  would  consider  the  extenders  to 
be  load  overhang  or  exempt  as  a  special 
purpose  vehicle,  but  NHTSA  denied 
this  request  on  May  22,  1998. 

Why  Exempting  TarasPort  Would  Be 
Consistent  With  the  Public  Interest  and 
Objectives  of  Motor  Vehicle  Safety 

A  denial  would  adversely  affect  the 
company's  employees,  customers,  and 
the  local  economy  in  Monroe  County. 
The  motor  vehicle  safety  standards 
"were  created  with  the  funeral  public's 
well  being  in  mind.  Assi:^ting  our 
company  to  comply  to  those  standards 
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How  To  Conunfnt  on  TarasPort's 
Application 

We  invite  yod  to  comment  on 
TarasPort's  app  ication.  Send  your 
comments,  in  writing,  to:  Docket 
Management,  Niational  Highway  Traffic 
Safety  Administration,  room  PL-401, 
400  Seventh  St^et,  SW,  Washington. 
DC  20590,  in  care  of  the  docket  and 
notice  number  shown  at  the  top  of  this 
document.  It  wiuld  be  helpful  if  you 
provide  us  witn  10  copies  of  your 
comments. 

We  shall  conjider  all  comments 
received  before  ithe  close  of  business  on 
the  comment  clbsing  date  stated  below. 
To  the  extent  passible,  we  shall  also 
consider  comments  filed  after  the 
closing  date.  Yau  may  examine  the 
comments  in  the  docket  in  room  PL-401 
both  before  and  after  that  date,  between 
the  hours  of  10  i.m.  and  5  p.m.  When 
we  have  reached  a  decision,  we  shall 
publish  it  in  the  Federal  Register. 

Comment  cloiiing  date:  February  12, 
1999. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.99-6] 

19  U.S.C.  1625(b)  Inapplicable  to 
Certain  Specific  Manufacturing 
Drawt>ack  Rulings  and  General 
Manufacturing  prawback  Notices  of 
Acknowledgmflfnt 

agency:  Customs  Service,  Treasury. 
ACTION:  GeneraU  notice. 

summary:  Undet  19  U.S.C.  1625(c) 
Customs  is  required  to  give  notice  of 
any  proposed  interpretive  ruling  that 
would  modify  op-  revoke  a  prior 
interpretive  rulfcg.  Customs  is 
announcing  in  tnis  document  that  it  has 
determined  thalj  rulings  involving  no 
interpretive  decision  by  Customs  which 
modify  or  terminate  specific 
manufacturing  drawback  rulings  or 
terminate  general  manufacturing 
drawback  notices  of  acknowledgment 
fall  outside  the  icope  of  19  U.S.C. 


1625(c).  Accordingly,  it  is  Customs 
position  that  any  such  modifications  or 
terminations  do  not  require  prior  notice 
published  in  the  Customs  Bulletin. 
DATES:  January  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Rosoff,  Duty  and  Refund  Determinations 
Branch,  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue, 
NW,  Washington,  DC,  20029,  Tel.  (202) 
927-2277. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  concerns  a  position 
that  Customs  is  taking  that  19  U.S.C. 
1625(c)  is  not  applicable  to: 

(1)  Factual  non-interpretive 
modifications  or  terminations  of  specific 
drawback  manufacturing  rulings,  or; 

(2)  Factual  non-interpretive 
terminations  of  general  manufacturing 
drawback  notices  of  acknowledgment. 

It  is  Customs  position  that  the 
modification  or  termination  of  a  specific 
manufacturing  drawback  ruling  which 
involves  no  interpretive  decision  by 
Customs,  or  the  termination  for  non- 
interpretive  factual  reasons  of  a  general 
manufacturing  drawback  notice  of 
acknowledgment,  does  not  require  prior 
notice  published  in  the  Customs 
Bulletin  before  publication  of  the  final 
ruling. 

Customs  considers  modifications  or 
terminations  which  require  no 
interpretation  of  the  drawback  laws  and 
regulations  by  Customs  as  non- 
interpretive. 

General  Manufacturing  Drawback 
Notices  of  Acknowledgment 

Section  191.7  of  the  Customs 
Regulations  (19  CFR  191.7)  provides 
that  applicants  for  drawback  involving 
certain  common  manufacturing 
operations  may  apply  for  drawback  by 
submitting  a  letter  of  notification  of 
intent  to  operate  under  a  general 
manufacturing  drawback  ruling  that  is 
published  in  Appendix  A  to  Part  191, 
Customs  Regulations.  The  letter  of 
notification  of  intent  contains  much 
factual  information,  such  as  the  name 
and  address  of  the  manufacturer  or 
producer,  locations  of  the  factories 
which  will  operate  under  the  letter  of 
notification,  description  of  the 
merchandise  and  the  manufacturing 
process  and  the  IRS  number.  The 
drawback  office  to  which  the  letter  of 
notification  of  intent  to  operate  under  a 
general  manufacturing  drawback  ruling 
was  submitted  will  review  the  letter 
and,  if  the  letter  complies  with  certain 
criteria  set  forth  in  19  CFR  191.7(c),  will 
issue  an  acknowledged  letter  of 
notification. 


Specific  Manufacturing  Drawback 
Rulings 

Section  191.8  of  the  Customs 
Regulations  (19  CFR  191.8)  provides 
that  each  manufacturer  or  producer  of 
an  article  intended  to  be  claimed  for 
drawback  is  required  to  apply  for  a 
specific  manufacturing  drawback  ruling 
unless  operating  under  a  general 
manufacturing  drawback  ruling. 

The  contents  of  an  application  for  a 
specific  manufacturing  drawback  ruling, 
as  with  a  letter  of  notification  of  intent 
for  general  manufacturing  drawback, 
include  much  factual,  non-interpretive 
information.  Examples  of  some  issues 
which  are  factual  and  non-interpretive 
include  an  applicant's  name  and 
address,  IRS  number,  description  of  the 
type  of  business  in  which  engaged, 
factory  location,  manufacturer's  election 
of  the  manner  by  which  it  intends  to 
show  the  basis  for  its  entitlement  to 
drawback  (i.e,  "used  in,"  "appearing 
in."  "used  in  less  valuable  waste"), 
election  of  whether  the  claim  will 
involve  trade-off,  and  location  of  the 
Customs  office  where  claims  will  be 
filed,  etc. 

An  application  may  also  raise  issues 
which  require  Customs  to  interpret  the 
drawback  statute  and  regulations.  Such 
interpretive  issues  may  arise  in  rulings 
where  Customs  erroneously  concluded 
that  a  process  accurately  described  in 
the  application  was  a  manufacture  or 
production,  where  Customs  erroneously 
concluded  that  a  process  accurately 
described  in  the  application  was  a  major 
conversion  or  that  the  materials  used 
were  required  for  the  safe  operation  of 
the  vessel  or  aircraft  within  the  meaning 
of  19  U.S.C.  1313,  or  where  Customs 
erroneously  concluded  that  accurately 
described  substitute  merchandise  was  of 
the  same  kind  and  quality  as  the 
designated  merchandise,  etc. 

If  Customs  determines  that  a  specific 
manufacturing  drawback  application  is 
consistent  with  the  drawback  law  and 
regulations,  a  letter  of  approval  will  be 
issued  to  the  applicant. 

Approved  Drawback  Applications  Are 
"Rulings" 

Before  the  final  rule  revising  the 
drawback  regulations  published  in  the 
Federal  Register  (63  FR  10970)  on 
March  5, 1998  became  effective,  an 
approved  drawback  application  was 
called  a  drawback  contract.  In  that  final 
rule  document.  Customs  affirmed  that 
an  approved  drawback  application  is 
now  considered  a  drawback  ruling, 
rather  than  a  drawback  contract,  and 
subject  to  the  requirements  of  19  CFR 
Part  177  and  19  U.S.C.  1625. 
Accordingly,  a  specific  manufacturer's 
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statement  of  its  proposed  operations 
under  19  U.S.C.  1313(a),  (b).  (d)  and  (g) 
which  is  approved  by  Customs  now 
constitutes  a  ruling. 

Modification  and  Revocation  of  Rulings 
Under  19  U.S.C.  1625(c) 

Pursuant  to  19  U.S.C.  1625(c),  before 
publishing  a  final  ruling  which  would 
(1)  modify  (other  than  to  correct  a 
clerical  error)  or  revoke  a  prior 
interpretive  ruling  which  has  been  in 
effect  for  at  least  60  days  or;  (2)  have  the 
effect  of  modifying  the  treatment 
previously  accorded  by  Customs  to 
substantially  identical  transactions. 
Customs  shall  publish  in  the  Customs 
Bulletin  a  proposed  interpretive  ruling 
on  the  subject,  giving  interested  parties 
the  opportunity  to  comment. 

Termination  of  Specific  Manufacturing 
Drawback  Rulings  or  General 
Manufacturing  Drawback  Notices  of 
Acknowlegement 

Under  19  CFR  191.8(h),  a  specific 
manufacturing  drawback  ruling  remains 
in  effect  indefinitely  unless  it  is 
terminated  for  one  of  two  reasons:  (1)  it 
has  not  been  used  for  five  years  and 
notice  of  termination  is  published  in  the 
Customs  Bulletin,  or:  (2)  the  ruling 
recipient  requests  termination. 

Under  19  CFR  191.7(d),  an 
acknowledged  letter  of  notification  for 
general  manufacturing  drawback 
remains  in  effect  indefinitely  unless  it  is 
terminated  under  the  same 
circumstances  set  forth  in  19  CFR 
191.8(h). 

Termination  of  the  effectiveness  of  a 
specific  manufacturing  drawback  ruling 
or  general  manufacturing  drawback 
notice  of  acknowledgment  is  equivalent 
to  revocation  under  19  U.S.C.  1625(c). 

Modification  of  Specific  Manufacturing 
Drawback  Rulings 

A  specific  manufacturing  drawback 
ruling  can  be  modified  under  19  CFR 
191.8(g)  upon  request  of  the 
manufacturer  or  producer.  The  Customs 
Regulations  do  not  provide  for 
modification  of  a  general  manufacturing 
drawback  notice  of  acknowledgment. 

Customs  Processing  of  Approved 
Specific  Manufacturing  Drawback 
Rulings  and  General  Manufacturing 
Drawback  Notices  of  Acknowledgment 

A  unique  computer-generated  number 
is  assigned  when  Customs  approves  a 
specific  manufacturing  drawback  ruling 
or  acknowledges  the  intent  of  a  person 
to  use  a  general  manufacturing 
drawback  ruling.  This  number  must  be 
used  when  filing  drawback  claims  with 
Customs.  This  unique  computer- 
generated  number  helps  Customs  track . 


manufacturing  drawback  transactions, 
particularly  under  the  new  Drawback 
Selectivity  System.  The  Drawback 
Selectivity  System  is  intended  to 
evaluate  a  drawback  claimant's 
compliance  with  the  drawback  laws  and 
regulations  by  providing  a  history  of  the 
claimant's  activity.  If  a  general 
manufacturing  drawback  notice  of 
acknowledgment  or  a  specific 
manufacturing  drawback  ruling  is 
terminated,  the  computer-generated 
number  is  removed  from  the  active  file 
part  of  the  Drawback  Selectivity  System 
as  Customs  intends  to  concentrate  its 
compliance  efforts  on  active  claimants. 
If  a  specific  manufacturing  drawback 
ruling  is  modified,  a  suffix  is  added  to 
the  computer-generated  number  of  the 
original  approved  ruling  which  will 
continue  the  ruling  as  an  active  file. 
This  is  important  for  purposes  of  the 
Drawback  Selectivity  Program  in  that  it 
continues  the  original  specific 
manufacturing  drawback  ruling  as  an 
active  drawback  selectivity  file. 
Independent  of  the  Drawback 
Selectivity  System,  individual  claims  of 
both  active  or  inactive  claimants  remain 
subject  to  verification  under  19  CFR 
191.61.  If  a  verification  of  a  general  or 
specific  manufacturing  claim  reveals 
that  the  letter  of  intent  for  general 
manufacturing  drawback  or  application 
for  specific  manufacturing  drawback 
inaccurately  described  the  actual 
operation  employed  by  the 
manufacturer,  Customs  may  deny  the 
claim  without  effecting  a  modification 
or  termination.  In  that  situation,  the 
failure  of  the  applicant  to  accurately 
describe  the  processing  steps  or  the 
specifications  of  the  designated  and 
substituted  merchandise  in  the 
application  is  the  basis  of  denial  of 
drawback. 

Inapplicability  of  19  U.S.C.  1625(c)  to 
Factual,  Non-Interpretive  Modifications 
or  Terminations  of  Specific 
Manufacturing  Drawback  Rulings  or 
Non-Interpretive  Terminations  of 
General  Manufacturing  Drawback 
Notices  of  Acknowlegement 

As  stated  above,  there  are  many 
factual  elements  of  specific 
manufacturing  drawback  rulings  and 
letters  of  notice  of  intent  which  are 
acknowledged  for  general 
manufacturing  drawback.  These  factual 
elements  sometimes  change  and 
Customs  is  generally  notified  of  such 
changes  by  the  recipient  of  the  specific 
manufacturing  drawback  ruling  or  the 
recipient  of  the  notice  of 
acknowledgment  for  general 
manufacturing  drawback.  Such  factual 
changes  reflect  the  recipient's  altered 
circumstances  and  involve  no 


interpretation  of  the  drawback  statute 
and  regulations  by  Customs.  It  is 
Customs  position  that  modifications  or 
terminations  of  specific  manufacturing 
drawback  rulings  or  terminations  of 
general  manufacturing  drawback  notices 
of  acknowledgment,  which  are  limited 
to  factual  changes  and  involve  no 
interpretive  decision  by  Customs,  fall 
outside  the  scope  of  19  U.S.C.  1625(c) 
as  this  section  is  not  triggered  absent  a 
proposed  "interpretive"  ruling  or 
decision.  Accordingly,  any  such 
proposed  non-interpretive  modification 
or  termination  does  not  require  prior 
notice  published  in  the  Customs 
Bulletin  before  publication  of  the  final 
ruling. 

Furthermore,  Customs  perceives  no 
benefit,  either  to  the  Service  or  to  the 
applicant,  in  postponing  publication  of 
a  final  ruling  pending  prior  publication 
of  a  notice  which  merely  details  changes 
to  a  recipient's  factual  circumstance. 

Of  course,  any  modification  or 
termination  based  on  information  which 
requires  Customs  to  interpret  the 
drawback  statute  and  regulations  will 
continue  to  be  subject  to  the  procedures 
of  19  U.S.C.  1625(c). 

Dated:  January  7,  1999. 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

[FR  Doc.  99-719  Filed  1-12-99;  8:45  am) 

BtLUNG  CODE  4«20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[LR-1214] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agewy:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-1214  (TD 
7430),  Discharge  of  Liens  (§301.7425- 
3(b)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  15, 1999  to 
be  assured  of  consideration. 
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ADDRESSES:  Dft^ct  all  written  comments 
to  Garrick  R.  Stiear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  ntgulation  should  be 
directed  to  Caiol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Discharge  of  Liens. 

0MB  Numbjtr  1545-0854. 

Regulation  Project  Number:  LR-1214. 

Abstract:  The  Internal  Revenue 
Service  needs  pis  information  in 
processing  a  rdquest  to  sell  property 
subject  to  a  ta>  lien  to  determine  if  the 
taxpayer  has  ei  [uity  in  the  property. 
This  information  will  be  used  to 
determine  the  imount,  if  any,  to  which 
the  tax  lien  attaches. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Revi  ?vv-;  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-pn  fit  organizations,  and 
farms. 

Estimated  N  imber  of  Respondents: 
500. 

Estimated  7i  me  Per  Respondent:  24 
minutes. 

Estimated  Tt  4al  Annual  Burden 
Hours:  200. 

The  following  paragraph  applies  to  all 
of  the  coUectio  ns  of  information  covered 
by  this  notice: 

An  agency  iray  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  colli  iction  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  inust  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administation  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  !6  U.S.C.  6103. 

Request  for  C  omments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarizeq  and/or  included  in  the 
request  for  OMfe  approval.  All 
comments  will|become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  tha  collection  of 
information  is  pecessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shf  11  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c|  ways  to  enhance  the 
quality,  utility  .land  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  blirden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  99-702  Filed  1-12-99;  8:45  am] 

BILUNG  COOE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[Regulation  Section  601.201] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (KS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  regulation,  26  CFR  601.201, 
Instructions  for  Requesting  Rulings  and 
Determination  Letters. 

DATES:  Written  comments  should  be 
received  on  or  before  March  15,  1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Instructions  for  Requesting 
Rulings  and  Determination  Letters. 

OMB  Number:  1545-0819. 

Regulation  Project  Number:  26  CFR 
601.201. 

Abstract:  The  IRS  issues  ruling  letters 
and  determination  letters  to  taxpayers 
interpreting  and  applying  the  tax  laws 
to  a  specific  set  of  facts.  The  procedural 
regulations  set  forth  the  instructions  for 


requesting  ruling  and  determination 
letters. 

Current  Actions:  There  is  no  change  to 
the  collection  of  information  in  this 
existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collettion. 

Affected  Public:  All  taxpayers. 

Estimated  Number  of  Respondents: 
271,914. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  burden  per  respondent 
various  from  15  minutes  to  1  hour, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  55 
minutes. 

.  Estimated  Total  Annual  Burden 
Hours:  248,496. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  6, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-703  Filed  1-12-99;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Egyptian  Art  in  The  Age  of  the 
Pyramids" 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 


and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Egyptian  Art 
in  The  Age  of  the  Pyramids"  (see  Hst), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
objects  at  The  Metropolitan  Museum  of 
Art  from  September  13,  1999  to  January 
9,  2000  is  in  the  national  interest. 


Public  Notice  of  these  Determinations 
is  ordered  to  be  publishej^  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Epstein,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6981,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547- 
0001. 

Dated:  January  7, 1999. 
R.  Wallace  Stuart. 
Deputy  General  Counsel. 
(FR  Doc.  99-735  Filed  1-12-99;  8:45  am) 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  437 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards  for  the 
Centralized  Waste  Treatment  Point 
Source  Category;  Proposed  Rule 
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ENVIRONMENrAL  PROTECTION 
AGENCY 

40  CFR  Part  4J|7 
[FRL-6215-5] 
RIN  2040-nAB78 

Effluent  LlmitaKions  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Centralized  Wfste  Treatment  Point 
Source  Categdry 

agency:  Environmental  Protection 
Agency  (EPA).  I 

ACTION:  Proposed  rule  and  notice  of 
availability  of  new  information. 

summary:  Thisjproposal  represents  the 
Agency's  secoi^d  look  at  Clean  Water 
Act  national  efpuent  limitations 
guidelines  and  pretreatment  standards — 
first  proposed  in  January  1995 — for 
wastewater  discharges  from  centralized 
waste  treatment  facilities.  The  proposed 
regulation  woiild  establish  technology- 
based  effluent  (imitations  and 
pretreatment  stjandards  for  wastewater 
discharges  assdciated  with  the  operation 
of  new  and  existing  centralized  waste 
treatment  facilities  which  accept 
hazardous  or  nbn-hazardous  industrial 
wastes,  wastewater,  and/or  used 
material  from  qff-site  for  treatment  and/ 
or  materials  recovery. 

Compliance  with  this  regulation  is 
expected  to  reduce  the  discharge  of 


pollutants  by  at  least  14.3  million 
pounds  per  year  of  conventional 
pollutants  and  4.1  million  pounds  per 
year  of  toxic  and  non-conventional 
pollutants  and  cost  an  estimated  $27.8 
million  ($1997)  on  an  annual  basis.  EPA 
has  estimated  that  the  annual  benefits  of 
the  proposal  would  range  from  $5.3 
million  to  $15.9  million  ($1997). 

DATES:  EPA  must  receive  comments  on 
the  proposal  by  midnight  of  March  15, 
1999.  EPA  will  present  an  assessment  of 
its  1998  characterization  sampling  of 
non- hazardous  oil  treatment  and 
recovery  facilities,  and  conduct  a  public 
hearing  on  pretreatment  standards  on 
February  18, 1999  from  9:30  AM  to 
12:30  PM. 

addresses:  Submit  written  comments 
to,  Ms.  Jan  Matuszko,  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303).  U.S.  EPA,  401  M  St.  SW, 
Washington,  DC  20460.  Please  submit 
any  references  cited  in  your  comments. 
EPA  requests  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted.  For 
additional  information  on  how  to 
submit  electronic  comments  see 
"SUPPLEMENTARY  INFORMATION,  How  tO 
Submit  Comments." 


EPA  will  present  an  assessment  of  its 
1998  characterization  sampling  of  non- 
hazardous  oil  treatment  and  recovery 
facilities,  and  conduct  a  public  hearing 
on  pretreatment  standards  in  EPA's 
Auditorium,  Waterside  Mall,  401  M  St. 
SW,  Washington,  DC.  Persons  wishing 
to  present  formal  comments  at  the 
public  hearing  should  contact  Mr. 
Timothy  Connor  before  the  hearing  and 
should  have  a  written  copy  for 
submittal. 

The  public  record  for  this  proposed 
rulemaking  has  been  established  under 
docket  number  W-98-21  and  is  located 
in  the  Water  Docket  East  Tower 
Basement,  401  M  St.  SW,  Washington, 
DC  20460.  The  record  is  available  for 
inspection  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  For  access  to  the  docket 
materials,  call  (202)  260-3027  to 
schedule  an  appointment.  You  may 
have  to  pay  a  reasonable  fee  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning 
today's  proposed  rule,  contact  Ms.  Jan 
Matuszko  at  (202)  260-9126  or  Mr. 
Timothy  Connor  at  (202)  260-3164.  For 
economic  information  contact  Dr. 
William  Wheeler  at  (202)  260-7905. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


Examples  of  regulated  entitles 


)isctiarges  from  stand-alone  waste  treatment  and  recovery  facilities  receiving  materials  from  off-site.  These  facilities  may  treat 
and/or  recover  or  recycle  hazardous  or  non-hazardous  waste,  hazardous  or  non-hazardous  wastewater,  and/or  used  material 
Urom  off-site. 

Zenain  discharges  from  waste  treatment  systems  at  facilities  primarily  engaged  in  other  industrial  operations.  Thus,  industrial 
[facilities   which   process   their   own,   on-site   generated,   process   wastewater   with   hazardous   or   non-hazardous   wastes, 

vastewaters,  and/or  used  material  received  from  off-site,  in  certain  circumstances,  may  be  subject  to  this  proposal  with  respect 
ko  a  portion  of  their  discharge. 


The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  reade^  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists|the  types  of  entities  that 
EPA  is  now  awjare  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  Vp  determine  whether 
your  facility  isjregulated  by  this  action, 
you  should  caiiefully  examine  the 
applicability  criteria  proposed  in 
Section  437.01!  and  detailed  further  in 
Section  IV  of  t^e  proposed  rule.  If  you 
still  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entil  y  (after  consulting 
Section  IV),  coisult  one  of  the  persons 
listed  for  technical  information  in  the 


preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

How  To  Submit  Comments 

Comments  may  also  be  sent  via  e-mail 
to  matuszko.jan@epamail.epa.gov. 
Electronic  comments  must  be  identified 
by  the  docket  number  W-98-21  and 
must  be  submitted  as  an  ASCII  or 
WordPerfect  6.1  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  No 
confidential  business  information  (CBI) 
should  be  sent  via  e-mail. 


Protection  of  Confidential  Business 
Information 

EPA  notes  that  many  documents  in 
the  record  supporting  the  proposed  rule 
have  been  claimed  as  CBI  and,  therefore, 
are  not  included  in  the  record  that  is 
available  to  the  public  in  the  Water 
Docket.  To  support  the  rulemaking,  EPA 
is  presenting  certain  information  in 
aggregated  form  or,  alternatively,  is 
masking  facility  identities  in  order  to 
preserve  confidentiality  claims.  Further, 
the  Agency  has  withheld  from 
disclosure. some  data  not  claimed  as  CBI 
because  release  of  this  information 
could  indirectly  reveal  information 
claimed  to  be  confidential. 

Some  facility-specific  data,  claimed  as 
CBI,  are  available  to  the  company  that 
submitted  the  information.  To  ensure 
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that  all  CBI  is  protected  in  accordeince 
with  EPA  regulations,  any  requests  for 
company-specific  data  should  be 
submitted  to  EPA  on  company 
letterhead  and  signed  by  a  responsible 
official  authorized  to  receive  such  data. 
The  request  must  list  the  specific  data 
requested  and  include  the  following 
statement,  "I  certify  that  EPA  is 
authorized  to  transfer  confidential 
business  information  submitted  by  my 
company,  and  that  I  am  authorized  to 
receive  it." 

Overview 

The  preamble  describes  the 
definitions,  acronyms,  and 
abbreviations  used  in  this  notice;  the 
background  dociiments  that  support 
these  proposed  regulations;  the  legal 
authority  of  these  rules;  a  summary  of 
the  proposal;  background  information; 
and  the  technical  and  economic 
methodologies  used  by  the  Agency  to 
develop  these  regulations.  This 
preamble  also  solicits  comment  and 
data  on  specific  areas  of  interest. 

Table  of  Contents 

I.  Legal  Authority 

n.  L^islative  Background 

A.  Clean  Water  Act 

B.  Section  304(m)  Consent  Decree 

C.  The  Land  Disposal  Restrictions  Program 
in.  Centralized  Waste  Treatment  Industry 

Effluent  Guideline  Rulemaking  History 

A.  January  27, 1995  Proposal 

B.  September  16, 1996  Notice  of  Data 
Availability 

IV.  Scope/ Applicability  of  the  Proposed 

Regulation 

A.  General  Overview 

B.  Facilities  Subject  to  40  CFR  (Parts  400 
through  471) 

Q  Pipeline  Transfers  (Fixed  Delivery 
Systems) 

D.  Product  Stewardship 

E.  Solids,  Soils  and  Sludges 

F.  Sanitary  Wastes 

G.  Transporters  and/or  Transportation 
Equipment  Cleaners 

H.  Publicly  Owned  Treatment  Works 

(POTWs) 
I.  Silver  Recovery  Operations  fixjm  Used 

Photographic  and  X-Ray  Materials 
J.  High  Temperature  Metals  Recovery 
K.  Landfill  Wastewaters 
L.  Industrial  Waste  Combustors 
M.  Solvent  Recycling/Fuel  Blending 
N.  Re-refining 
O.  Used  Oil  Filter  Recycling 
P.  Marine  Generated  Wastes 
Q.  Stabilization 

R.  Grease  Trap/Interceptor  Wastes 
S.  Small  Businesses 
T.  Hazardous  vs.  Non-hazardous  Wastes 

V.  Industry  Profile 

A.  Description  of  the  Industry 

B.  Off-Site  Treatment  Incentives  and 
Comparable  Treatment 

VI.  Summary  of  EPA  Activities  and  Etata 

Gathering  Efforts 
A.  Preliminary  Data  Summary  for  the 
Hazardous  Waste  Treatment  Industry 


B.  Survey  Questionnaires  (1991  Waste 
Treatment  Industry  Questionnaire  and 
Detailed  Monitoring  Questionnaire) 

C  Wastewater  Sampling  and  Site  Visits 

D.  Analytical  Methods 

E.  Public  Comments  to  the  1995  Proposal 
and  thel996  Notice  of  Data  Availability 

F.  Database  Sources 

G.  Sunomary  of  Public  Participation 

H.  Small  Business  Advocacy  Review  Panel 
I.  Examination  of  the  Effect  of  Total 
Dissolved  Solids  on  Metals  Precipitation 
Vn.  Subcategorization 

A.  Methodology  and  Factors  Considered 
for  Basis  of  Subcategorization 

B.  Proposed  Subcategories 

C.  General  Description  of  Facilities  in  Each 
Subcategory 

D.  Mixed  Waste  Subcategory  Consideration 
Vni.  Wastewater  Characterization 

A.  Wastewater  Sources 

B.  Wastewater  Characterization 

C.  Wastewater  Flow  and  Discharge 
DC.  Development  of  Effluent  Limitations 

Guidelines  and  Standards 

A.  Description  of  Available  Technologies 

B.  Technology  Options  Considered  and 
Treatment  Systems  Selected  for  Basis  of 
Regulation 

C.  Non-regulated  Pollutants  of  Concern 

D.  Monitoring  to  Demonstrate  Compliance 
with  the  Regulation 

E.  Determination  of  Long  Term  Averages, 
Variability  Factors,  and  Limitations 

X.  Costs  and  Impacts  of  Regulatory 

Alternatives 

A.  Methodology  for  Estimating  Costs  and 
Pollutant  Reductions  Achieved  by 
Treatment  Technologies 

B.  Regulatory  Costs 

C.  Pollutant  Reductions 

XI.  Economic  Analyses 

A.  Introduction 

B.  Economic  Description  of  the  CWT 
Industry  and  Baseline  Conditions 

C.  Economic  Impact  and  Qosure 
Methodology 

D.  Costs  and  Economic  Impacts  of 
Proposed  OPT 

E.  Results  of  BCT  Cost  Test 

F.  Costs  and  Economic  Impacts  of  BAT 
Options 

G.  Costs  and  Economic  Impacts  of 
Proposed  PSES  Options 

H.  Economic  Impacts  for  New  Sources 
I.  Firm  Level  Impacts 
J.  Community  Impacts 
K.  Foreign  Trade  Impacts 
L.  Regulatory  Flexibility  Analysis 
M.  Cost-Effectiveness  Analysis 
Xn.  Water  Quality  Analyses  and 
Environmental  Benefits 

A.  Reduced  Human  Health  Cancer  Risk 

B.  Reduced  Lead  Health  Risk 

C.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

D.  Improved  Ecological  Conditions  and 
Recreational  Activity 

E.  Improved  POTW  Operations 

F.  Other  Benefits  not  Quantified 

G.  Summary  of  Benefits 

Xni.  Non-Water  Quality  Environmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C  Energy  Requirements 
XIV.  Regulatory  Implementation 


A.  Applicability 

B.  Upset  and  Bypass  Provisions 

C.  Variances  and  Modifications 

D.  Relationship  of  Effluent  Limitations  and 
Pretreatment  Standards  to  Monitoring 
Requirements 

E.  Subcategorization  Determination 

F.  Implementation  for  Facilities  in 
Multiple  Subcategories 

XV.  Related  Acts  of  Congress,  Executive 
Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act 

C  Unfunded  Mandates  Reform  Act 
D.  Paperwork  Reduction  Act 
E  National  Technology  Transfer  and 
Advancement  Act 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  The  Edible  Oil  Regulatory  Reform  Act 
H.  Executive  Order  12875:  Enhancing 

Intergovernmental  Partnerships 
I.  Executive  Order  13084:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

XVI.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

B.  Specific  Data  and  Comment 
Solicitations 

Appendix  A:  Definitions,  Acronyms,  and 
Abbreviations  Used  in  This  Notice 

I.  Legal  Authority 

These  regulations  are  proposed  under 
the  authority  of  Sections  301,  304,  306, 
307,  308,  402,  and  501  of  the  Clean 
Water  Act,  33  U.S.C.1311,  1314,  1316, 
1317,  1318,  1342,  and  1361. 

n.  Legislative  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters" 
(Section  101(a),  33  U.S.C.  1251(a)).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confronts 
the  problem  of  water  pollution  on  a 
nimiber  of  different  fronts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
soiuces  of  wastewater. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards 
which  restrict  pollutant  discharges  for 
those  who  discharge  wastewater 
indirectly  through  se v/ers  flowing  to 
pubhcly-owned  treatiuent  works 
(POTWs)  (Section  307(b)  and  (c).  33 
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U.S.C.  1317(b)  S  (c)).  National 
pretreatment  standards  are  established 
for  those  polluta  nts  in  wastewater  from 
indirect  dischar  >ers  which  may  pass 
through  or  inter  ere  with  POTW 
operations.  Generally,  pretreatment 
standards  are  designed  to  ensure  that 
wastewaters  from  direct  and  indirect 
industrial  disch  irgers  are  subject  to 
similar  levels  of  treatment.  In  addition, 
POTVVs  are  required  to  implement  local 
treatment  limits  applicable  to  their 
industrial  indin  ct  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 

Direct  dischaigers  must  comply  with 
effluent  limitatii  )ns  in  National 
Pollutant  Dischiirge  Elimination  System 
("NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  Thesis  limitations  and 
standards  are  es  tablished  by  regulation 
for  categories  or  industrial  dischargers 
and  are  based  oil  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  poUutipn  control  technology. 

1.  Best  Practicaqle  Control  Technology 
Currently  Availible  (BPT)— Section 
304(b)(1)  of  the  pWA 

In  the  guidelines,  EPA  defines  BPT 
effluent  limits  f^r  conventional, 
priority,'  and  nan-conventional 
pollutants.  In  spiecifying  BPT,  EPA  looks 
at  a  number  of  factors.  EPA  first 
considers  the  c0st  of  achieving  effluent 
reductions  in  r^ation  to  the  effluent 
reduction  benefjts.  The  Agency  also 
considers  the  ade  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  pr^ess  changes, 
engineering  aspects  of  the  control 
technologies,  nqn-water  quality 
environmental  iknpacts  (including 
energy  requirenjents),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  304(b)(1)(B)).  Traditionally,  EPA 
establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  oi  facilities  within  the 
industry  of  various  ages,  sizes, 
processes,  or  otker  common 
characteristics.  /Vhere,  however, 
existing  performance  is  uniformly 
inadequate,  EPi*  i  may  require  higher 

than  currently  in  place 
category  if  the  Agency 
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determines  that  the  technology  can  be 
practically  applied. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Section  304(b)(4)  of 
the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  sources.  In  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B),  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974), 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD5;, 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  CWA  establishes  BAT  as 
a  principal  national  means  of 
controlling  the  direct  discharge  of  toxic 
and  nonconventional  pollutants.  The 
factors  considered  in  assessing  BAT 
include  the  cost  of  achieving  BAT 
effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  potential  process 
changes,  and  non-water  quality 
environmental  impacts,  including 
energy  requirements  and  such  other 
factors  as  the  Administrator  deems 
appropriate.  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors.  An 
additional  statutory  factor  considered  in 
setting  BAT  is  economic  achievability. 
Generally,  EPA  determines  economic 
achievability  on  the  basis  of  total  costs 
to  the  industry  and  the  effect  of 
compliance  with  BAT  limitations  on 
overall  industry  and  subcategory 
Bnancial  conditions.  As  with  BPT, 
where  existing  performance  is 
uniformly  inadequate,  BAT  may  require 
a  higher  level  of  performance  than  is 
currently  being  achieved  based  on 
technology  transferred  from  a  different 
subcategory  or  category.  BAT  may  be 
based  upon  process  changes  or  internal 


controls,  even  when  these  technologies 
are  not  common  industry  practice. 

4.  New  Source  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (that  is, 
conventional,  nonconventional,  and 
priority  pollutants).  In  establishing 
NSPS.  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass- 
through,  interfere-with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTW).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass-through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  Part  403.  These 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establishes  pretreatment  standards 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586,  January  14, 
1987. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Section  307(b)  of  the 
CWA 

Like  PSES.  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass-through,  interfere-with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 
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B.  Section  304(m)  Consent  Decree 

Section  304(m)  of  the  CWA.  added  by 
the  Water  Quality  Act  of  1987,  requires 
EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
("effluent  guidelines")  and  (2) 
promulgating  new  effluent  guidelines. 
On  January  2,  1990,  EPA  published  an 
Effluent  Guidelines  Plan  (55  FR  80)  that 
established  schedules  for  developing 
new  and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the 
centralized  waste  treatment  industry. 

The  Natural  Resources  Defense 
Council  (NRDC)  and  Public  Citizen,  Inc. 
filed  suit  against  the  Agency,  alleging 
violation  of  Section  304(m)  and  other 
statutory  authorities  requiring 
promulgation  of  effluent  guidelines 
[NRDC  et  al.  v.  Browner.  Civ.  No.  89- 
2980  (D.D.C.)).  Under  the  terms  of  a 
consent  decree  dated  January  31, 1992, 
which  settled  the  litigation,  EPA  agreed, 
among  other  things,  to  propose  effluent 
guidelines  for  the  "Centralized  Waste 
Treatment  Industry  Category  by  April 
31,  1994  and  take  final  action  on  these 
effluent  guidelines  by  January  31, 1996. 
On  February  4, 1997,  the  court  approved 
modifications  to  the  Decree  which 
revised  the  deadline  to  August  1999  for 
final  action.  EPA  provided  notice  of 
these  modifications  on  February  26, 
1997  at  62  FR  8726. 

C.  The  Land  Disposal  Restrictions 
Program 

1.  Introduction  to  RCRA  Land  Disposal 
Restrictions  (LDR) 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
enacted  on  November  8, 1984,  largely 
prohibit  the  land  disposal  of  untreated 
hazardous  wastes.  Once  a  hazardous 
waste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options  for 
legal  land  disposal:  meet  the  treatment 
standard  for  the  waste  prior  to  land 
disposal,  or  dispose  of  the  waste  in  a 
land  disposal  unit  that  has  been  found 
to  satisfy  the  statutory  no-migration-test. 
A  no-migration-unit  is  one  from  which 
there  will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous  (RCRA  Sections 
3004  (d),  (e).  (g)(5)). 

Under  section  3004,  the  treatment 
standards  that  EPA  develops  may  be 
expressed  as  either  constituent 
concentration  levels  or  as  specific 
methods  of  treatment.  The  criteria  for 
these  standards  is  that  they  must 
substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 


likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized  (RCRA  Section  3004(m)(l)). 
For  purposes  of  the  restrictions,  the 
RCRA  program  defines  land  disposal  to 
include  any  placement  of  hazardous 
waste  in  a  landfill,  surface 
impoundment,  waste  pile,  injection 
well,  land  treatment  facility,  salt  dome 
formation,  salt  bed  formation,  or 
underground  mine  or  cave.  Land 
disposal  restrictions  are  published  in  40 
CFR  Part  268. 

EPA  has  used  hazardous  waste 
treatability  data  as  the  basis  for  land 
disposal  restrictions  standards.  First, 
EPA  has  identified  Best  Demonstrated 
Available  Treatment  Technology 
(BDAT)  for  each  listed  hazardous  waste. 
BDAT  is  that  treatment  technology  that 
EPA  finds  to  be  the  most  effective  for  a  • 
waste  which  is  also  readily  available  to 
generators  and  treaters.  In  some  cases, 
EPA  has  designated,  for  a  particular 
waste  stream,  a  treatment  technology 
which  has  been  shown  to  successfully 
treat  a  similar,  but  more  difficult  to 
treat,  waste  stream.  This  ensured  that 
the  land  disposal  restrictions  standards 
for  a  listed  waste  stream  were 
achievable  since  they  always  reflected 
the  actual  treatability  of  the  waste  itself 
or  of  a  more  refractory  waste. 

As  part  of  the  Lana  Disposal 
Restrictions  (LDR),  Universal  Treatment 
Standards  (UTS)  were  promulgated  as 
part  of  the  RCRA  phase  two  final  rule 
(July  27,1994).  The  UTS  are  a  series  of 
concentrations  for  wastewaters  and  non- 
wastewaters  that  provide  a  single 
treatment  standard  for  each  constituent. 
Previously,  the  LDR  regulated 
constituents  according  to  the  identity  of 
the  original  waste;  thus,  several 
numerical  treatment  standards  might 
exist  for  each  constituent.  The  UTS 
simplified  the  standards  by  having  only 
one  treatment  standard  for  each 
constituent  in  any  waste  residue. 

The  LDR  treatment  standards 
established  under  RCRA  may  differ  from 
the  Clean  Water  Act  effluent  guidelines 
proposed  here  today  both  in  their  format 
and  in  the  numerical  values  set  for  each 
constituent.  The  differences  result  from 
the  use  of  different  legal  criteria  for 
developing  the  limits  and  resulting 
differences  in  the  technical  and 
economic  criteria  and  data  sets  used  for 
establishing  the  respective  limits. 

The  difference  in  format  between  the 
LDR  and  effluent  guidelines  is  that  LDR 
establishes  a  single  daily  limit  for  each 
pollutant  parameter  whereas  the 
effluent  guidelines  generally  establish 
monthly  and  daily  limits.  Additionally, 
the  effluent  guideUnes  provide  for 


several  types  of  discharge,  including 
new  vs.  existing  sources,  and  indirect 
vs.  direct  discharge. 

The  differences  in  numerical  limits 
established  under  the  Clean  Water  Act 
may  differ,  not  only  from  LDR  and  UTS, 
but  also  from  point-source  category  to 
point-source  category  (for  example. 
Electroplating,  40  CFR  Part  413;  and 
Metal  Finishing,  40  CFR  Part  433).  The 
effluent  guidelines  limitations  and 
standards  are  industry-specific, 
subcategory-specific,  and  technology- 
based.  The  numerical  limits  are 
typically  based  on  different  data  sets 
that  reflect  the  performance  of  specific 
wastewater  management  and  treatment 
practices.  Differences  in  the  limits 
reflect  consideration  of  the  CWA 
statutory  factors  that  the  Administrator 
is  required  to  evaluate  in  developing 
technically  and  economically 
achievable  limitations  and  standards.  A 
consequence  of  these  differing 
approaches  is  that  similar  waste  streams 
can  be  regulated  at  different  levels. 

2.  Overlap  Between  LDR  Standards  anid 
the  Centralized  Waste  Treatment 
Industry  Effluent  Guidelines 

EPA's  survey  for  this  guideline 
identified  no  facilities  discharging 
wastewater  effluent  to  land  disposal 
units.  There  is,  consequently,  no' 
overlap  between  the  proposed 
regulations  for  the  CWT  Industry  and 
the  Universal  Treatment  Standards. 

in.  Centralized  Waste  Treatment 
Industry  Effluent  Guideline 
Rulemaking  History 

A.  January  27.  1995  Proposal 

On  January  27. 1995  (60  FR  5464), 
EPA  proposed  regulations  to  reduce 
discharges  to  navigable  waters  of  toxic, 
conventional,  and  non-conventional 
pollutants  in  treated  wastewater  from 
facilities  defined  in  the  proposal  as 
"centralized  waste  treatment  facilities." 
As  proposed,  these  effluent  limitations 
guidelines  and  pretreatment  standards 
would  have  applied  to  "any  facility  that 
treats  any  hazardous  or  non-hazardous 
industrial  waste  received  from  off-site 
by  tanker  truck,  trailer/roll-off  bins, 
drums,  barge  or  other  forms  of 
shipment."  Facilities  which  received 
waste  from  off-site  solely  via  pipeline 
were  excluded  from  the  proposed  rule. 
Facilities  proposed  for  regulation 
included  both  stand-alone  waste 
treatment  and  recovery  facilities  that 
treat  waste  received  from  off-site  as  well 
as  those  facilities  that  treat  on-site 
generated  process  wastewater  with 
wastes  received  from  oi*'-site. 

The  Agency  proposed  Umitations  and 
standards  for  an  estimated  85  facilities 
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oily  waste  treatment  and  recovery,  and 
organic  waste  treatment  and  recovery. 
EPA  based  the  BPT  effluent  limitations 
proposed  in  1995  on  the  technologies 

Table  III.A-1.  Technology  Basis  for  1995  BPT  Effluent  Limitations 


listed  in  Table  III.A-1  below.  EPA  based 
BCT.  BAT,  NSPS,  PSES,  and  PSNS  on 
the  same  technologies  as  BPT. 


Name  of  subcategory 
Metal-Bearing  Waste  Treatment  and  Recovery 

Oily  Waste  Treatment  and  Recovery  

Organic  Waste  Treatment  and  Recovery  


Technology  basis 


Selective  Metals  Precipitation,  Pressure  Filtration,  Secondary  Pre- 
cipitation, Solid-Liquid  Separation,  and  Tertiary  Precipitation. 

For  Metal-Beanng  Waste  Which  Includes  Concentrated  Cyanide 
Streams:  Pretreatment  by  Alkaline  Chlorination  at  Elevated  Op- 
erating Conditions. 

Emulsion  Breaking/Gravity  Separation  and  Ultrafiltration;  or 
Ultrafiltration,  Carbon  Adsorption,  and  Reverse  Osmosis. 

Equalization,  Air  Stripping,  Biological  Treatment,  and  Multimedia 
Filtration. 


B.  September  ^.  1996  Notice  of  Data 
Availability 

Based  on  cot  iments  received  on  the 
1995  proposal  ind  new  information, 
EPA  reexamined  its  conclusions  about 
the  Oily  Waste  Treatment  and  Recovery 
"oils  subcategory".  (The 
lad  deHned  facilities  in 


subcategory,  oi 
1995  proposal 
this  subcategoily  as  "facilities  that  treat, 
and/or  recover  oil  from  oily  waste 
received  from  off-site.")  Subsequently, 
in  September,  L996  EPA  noticed  the 
availability  of  he  new  data  on  this 
subcategory  (6  i  FR  48800).  EPA 

it  had  underestimated 
>ils  subcategory,  and  that 
the  data  used  ta  develop  the  original 
proposal  may  1  lave  mischaracterized 
this  portion  of  the  CWT  industry.  EPA 
had  based  its  original  estimates  on  the 
size  of  this  segnent  of  the  industry  on 
information  obtained  from  the  1991 
Waste  Treatme  nt  Industry 

The  basis  year  for  the 
vas  1989.  However,  many 
facilities  discussed  in 
this  notice  begin  operation  after  1989. 
EPA  conclude  1  that  many  of  these 
facilities  may  1  lave  started  up  or 

existing  operations  in 
response  to  requirements  in  EPA 
regulations,  specifically,  the  provisions 
of  40  CFR  part  279,  promulgated  on 
September  10. 1992  (Standards  for  the 
Management  of  Used  Oil).  These 
regulations  gorem  the  handling  of  used 
oils  under  the  Solid  Waste  Disposal  Act 
and  CERCLA.  iPA's  1996  notice 
discussed  the  additional  facilities, 
provided  a  revised  description  of  the 
subcategory,  aid  described  how  the 
1995  proposal  limitations  and 
standards,  if  promulgated,  would  have 
affected  such  lacilities.  The  notice, 
among  other  illems,  also  solicited 
comments  on  the  use  of  dissolved  air 
flotation  in  th  s  subcategory. 


rv.  Scope/Applicability  of  the  Proposed 
Regulation 

Over  half  of  the  comments  received 
on  the  original  proposal  related  to  the 
applicability  of  the  rule.  For  more 
background  on  the  CWT  industry,  see 
Section  V.  EPA  has  reviewed  these 
comments  and  is  proposing  a  revised 
scope  for  this  rule.  Many  of  these  issues 
are  discussed  in  more  detail  below.  EPA 
solicits  comments  on  each  of  these 
issues  as  well  as  any  other  applicability 
issues  which  are  not  specifically 
addressed  in  today's  notice. 

A.  General  Overview 

EPA  is  still  proposing  limitations  and 
standards  for  three  subcategories  of 
CWT  facilities.  However,  it  would 
change  the  scope  of  the  facilities  and 
wastewater  discharges  that  would  be 
subject  to  regulation  from  that  proposed 
earlier.  The  universe  of  facilities  which 
would  be  potentially  subject  to  this 
guideline  generally  include  the 
following.  First,  except  where  noted 
otherwise,  EPA  is  proposing  to  establish 
limitations  and  pretreatment  standards 
for  stand-alone  waste  treatment  and 
recovery  facilities  receiving  materials 
from  off-site — classic  "centralized  waste 
treaters."  These  facilities  may  treat  and/ 
or  recover  or  recycle  hazardous  or  non- 
hazardous  waste,  hazardous  or  non- 
hazardous  wastewater,  and/or  used 
material  from  off-site.  Second, 
discharges  from  waste  treatment 
systems  at  facilities  primarily  engaged 
in  other  industrial  operations  may  also 
fall  within  the  scope  of  today's  proposal 
in  certain  circumstances.  Thus, 
industrial  facilities  which  process  their 
own,  on-site  generated,  process 
wastewater  with  hazardous  or  non- 
hazardous  wastes,  wastewaters,  and/or 
used  material  received  from  off-site  may 
be  subject  to  this  proposal  with  respect 
to  a  portion  of  their  discharge. 


The  wastewater  flows  which  EPA  is 
proposing  to  subject  to  the  requirements 
of  this  rule  would  include  some  or  all 
off-site  waste  receipts  and  on-site 
wastewater  generated  as  a  result  of  CWT 
operations.  The  kinds  of  on-site 
wastewater  generated  at  these  facilities 
would  include,  for  example, 
solubilization  wastewater,  emulsion 
breaking/gravity  separation  wastewater, 
used  oil  processing  wastewater, 
treatment  equipment  washes,  transport 
washes  (tanker  truck,  drum,  and  roll-off 
boxes),  laboratory-derived  wastewater, 
air  pollution  control  wastewater, 
industrial  waste  combustor  wastewater 
from  on-site  industrial  waste 
combustors,  landfill  wastewater  from 
on-site  landfills,  and  contaminated 
stormwater.  A  detailed  discussion  of 
CWT  wastewaters  is  provided  in  Section 
VIII.  In  summary,  all  wastewater 
discharges  to  a  receiving  stream  or  the 
introduction  of  wastewater  to  a  publicly 
owned  treatment  works  from  a  facility 
which  falls  under  the  definition  of 
centralized  waste  treatment  facility 
would  be  subject  to  the  provisions  of 
this  rule  unless  specifically  excluded  as 
discussed  in  the  following  sections. 

B.  Facilities  Subject  to  40  CFR  (Farts 
400  Through  471) 

At  the  time  of  the  original  proposal, 
EPA  defined  a  centralized  waste 
treatment  facility  as  any  facility  which 
received  waste  from  off-site  for 
treatment  or  recovery  on  a  commercial 
or  non-commercial  basis.  Non- 
commercial facilities  were  defined  as 
facilities  that  accept  off-site  wastes  from 
facilities  under  the  same  ovmership. 
EPA  received  many  comments 
concerning  the  applicability  of  the  CWT 
rule  to  facilities  that  perform  waste 
treatment  and/or  recovery  of  off-site 
generated  wastes,  but  whose  primary 
business  is  something  other  than  waste 
treatment  or  recovery.  These  facilities 
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are  generally  manufacturers  who 
primarily  treat  wastes  generated  as  a 
result  of  their  on-site  manufacturing 
operations,  and  whose  wastewater 
discharges  are  already  subject  to 
existing  effluent  guidelines  and 
standards.  Many  of  these  facilities  also 
accept  off-site  generated  wastes  for 
treatment.  In  some  instances,  these  off- 
site  wastes  received  at  these  industrial 
facilities  are  generated  by  a  facility 
under  the  same  corporate  ownership— 
intracompany  transfer — and  treated  on  a 
non-commercial  basis.  In  other 
instances,  the  off-site  waste  streams 
originate  from  a  company  under  a 
different  ownership,  an  intercompany 
transfer. 

In  general,  commenters  urged  that  the 
scope  of  the  guideline  should  be  limited 
to  facilities  whose  sole  purpose  is  the 
treatment  of  off-site  wastes  and 
wastewater.-Reasons  provided  by 
commenters  for  not  including  facilities 
that  treat  off-site  wastes  along  with  their 
own  on-site  wastes  within  the  scope  of 
the  guideline  include: 

•  The  wastes  transferred  from 
different  locations  within  a  company 
(and  different  companies)  for  treatment 
with  on-site  wastes  are  usually 
generated  from  the  same  categorical 
process  as  the  on-site  generated  wastes. 
Since  most  of  these  facilities  are  already 
covered  by  an  existing  effluent 
guideline,  coverage  of  these  waste 
streams  is  redundant.  Monitoring, 
record  keeping,  etc.  would  be 
duplicative. 

•  This  proposed  rule  could  prevent 
effective  waste  management  practices  at 
many  manufacturing  facilities. 
Currently,  many  companies  operate  a 
single,  central  treatment  plant  and 
transport  waste  from  "satellite" 
facilities  to  the  central  treatment 
facility.  This  allows  for  effective 
treatment  while  controlling  costs. 
Additionally,  many  facilities  transfer  a 
specific  waste  stream  to  other  company- 
owned  treatment  systems 
(intracompany)  that  are  designed  for  the 
most  efficient  treatment  of  that  type  of 
waste  stream. 

•  Many  of  these  types  of  facilities 
only  accept  waste  streams  which  are 
comparable  and  compatible  with  the  on- 
site  generated  process  waste  streams. 

•  These  facilities  are  not  primarily  in 
the  business  of  waste  treatment.  Only  a 
small  percentage  of  wastes  treated  are 
from  off-site. 

•  EPA  has  not  performed  the 
technical  analyses  that  are  necessary  to 
support  application  of  the  CWT  rule  to 
manufacturing  facilities  regulated  by 
existing  effluent  guidelines  and 
pretreatment  standards. 


EPA  reexamined  the  database  of 
facilities  which  forms  the  basis  of  the 
CWT  rule.  EPA's  database  contains 
information  on  17  manufacturing 
facilities  which  commingle  waste 
generated  by  on-site  manufacturing 
activities  for  treatment  with  waste 
generated  off-site  and  one 
manufacturing  facility  which  does  not 
commingle  waste  generated  by  on-site 
manufacturing  activities  for  treatment 
with  waste  generated  off-site.  Nine  of 
these  facilities  treat  waste  on  a  non- 
commercial basis  only  while  nine  treat 
waste  on  a  commercial  basis.  Of  the 
eighteen  facilities,  eight  facilities  only 
accept  and  treat  off-site  wastes  which 
are  from  the  same  categorical  process  as 
the  on-site  generated  waste  streams.  Ten 
of  the  facilities,  however,  are  clearly 
accepting  off-site  wastes  which  are  not 
subject  to  the  same  categorical  standards 
as  the  on-site  generated  wastewater.  The 
percentage  of  off-site  wastewaters  being 
commingled  for  treatment  with  on-site 
wastewater  varies  from  0.06%  to  80%, 
with  the  total  volumes  varying  between 
87,000  gallons  per  year  to  381  million 
gallons  per  year. 

The  guidelines,  as  proposed  in  1995, 
would  have  included  all  of  these 
facilities  within  the  scope  of  this  rule. 
EPA  included  these  facilities  in  the 
1995  proposed  CWT  rule  to  ensure  that 
all  wastes  receive  adequate  treatment — 
even  those  shipped  between  facilities 
already  subject  to  existing  effluent 
guidelines  and  standards.  After 
reconsidering  this  issue  for  the  current 
proposal,  however,  EPA  agrees  that,  for 
off-site  wastes  which  are  generated  by 
the  same  categorical  process  as  on-site 
generated  wastes,  intracompany  and 
intercompany  transfers  are  a  viable  and 
often  preferable  mflthod  to  treat  waste 
streams  efficiently  at  a  reduced  cost. 
EPA  does  not  want  to  discourage  these 
management  practices.  EPA  is  still 
concerned,  however,  that,  in 
circumstances  where  the  off-site 
generated  wastes  are  not  from  the  same 
categorical  group  as  the  on-site 
generated  wastes,  the  effluent 
limitations  and  categorical  standards 
currently  in  place  for  one  industry  may 
not  ensure  adequate  treatment  for 
wastes  generated  in  another  industry.  It 
is  not  duplicative,  in  such 
circumstances,  to  include  within  the 
scope  of  the  CWT  guideline,  wastewater 
that  results  from  the  treatment  of  off-site 
wastes  not  subject  to  the  guidelines  and 
standards  applicable  to  the  treatment  of 
wastewater  generated  on-site.  EPA  has 
included  these  facilities  in  all  of  its 
economic  analyses. 

Therefore,  based  on  the  Agency's 
evaluation  of  the  comments  submitted 
on  its  earlier  proposal  and  consideration 


of  additional  information,  EPA  is  today 
proposing  to  include  within  the  scope  of 
the  CWT  rule  wastewater  received  from 
off-site  from  facilities  in  other  industries 
that  also  generate  on-site  wastewater 
unless  one  of  the  following  conditions 
is  met: 

•  For  facilities  subject  to  national 
effluent  limitations  guidelines  for 
existing  sources,  standards  of 
performance  for  new  sources,  or 
pretreatment  standards  for  new  and 
existing  sources  ("categorical 
standards"),  the  wastes  received  from 
off-site  for  treatment  would  be  subject  to 
the  same  categorical  standards  as  the 
on-site  generated  wastes;  or 

•  For  facilities  not  subject  to  existing 
categorical  standards,  the  waste 
received  from  off-site  is  from  the  same 
industry  (other  than  the  waste  treatment 
industry)  and  is  of  a  similar  nature  to 
the  waste  generated  on-site  (based  on 
the  best  professional  judgment  of  the 

Permit  writer), 
or  purposes  of  developing  its  effluent 
limitations  and  pretreatment  standards, 
EPA  has  included  manufacturing 
facilities  which  accept  off-site  waste  for 
treatment  in  all  of  its  analyses  unless 
the  above  mentioned  conditions  were 
met. 

EPA  contemplates  that  this  approach 
would  be  implemented  in  the  following 
manner.  A  facility  that  is  currently 
subject  to  either  national  effluent 
limitations  or  pretreatment  standards 
receives  wastewater  from  off-site  for 
treatment.  The  wastewater  is 
commingled  for  treatment  with 
wastewater  generated  on-site.  If  the  off- 
site  wastewater  is  subject  to  the  same 
limitations  or  standards  as  the  onsite 
wastewater  (or  would  be  if  treated 
where  generated),  the  CWT  limitations 
would  not  apply  to  the  discharge 
associated  with  the  off-site  wastewater 
flows.  In  that  case,  another  guideline  or 
standard  applies.  If,  however,  the  off- 
site  wastewater  is  not  subject  to  the 
same  national  limitations  or  standards 
(or  if  none  exist),  that  portion  of  the 
discharge  associated  with  the  off-site 
flow  would  be  subject  to  CWT 
requirements.  (Of  course,  the  portion  of 
the  wastewater  generated  on-site 
remains  subject  to  applicable  limitations 
and  standards  for  the  facility.  If  the  off- 
site  and  on-site  wastewaters  were 
commingled  prior  to  discharge,  the 
permit  wTiter  would  use  the  "'combined 
wastestream  formula"  or  "building 
block  approach"  to  determine 
limitations  for  the  commingled 
wastestream).  Alternatively,  EPA  is 
considering  an  option  under  which  the 
permit  writers  could  allow 
manufacturing  facilities  ihat  treat  off- 
site  wastes  to  meet  all  otherwise- 
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applicable  catigorical  limitations  and 
standards  for  t  le  industries  from  which 
the  waste  was  generated.  This  approach 
would  also  del  ermine  limitations  or 
standards  for  a  ny  commingled  on-site 
and  off-site  wastewater  using  the 
"combined  wa  ste  stream  formula"  or 
"building  bloc  c  approach".  Under  the 
approach,  how  ever,  the  permit  writer 
would  apply  t!  le  categorical  limitations 
from  the  industries  generating  the 
wastewater,  ra  her  than  the  CWT 
limitations  pre  posed  today  to  the  off- 
site  portion  of  the  commingled 
wastestream.  The  use  of  the  combined 
wastestream  fqrmula  and  building  block 
approaches  foi  CWT  wastes  is  discussed 
further  in  Sect  ion  XIV. F.  EPA  envisions 
the  second  alti  rnative  would  be 
preferable  for  acilities  which  only 
receive  contin  ious  flows  of  process 
wastewaters  w  ith  relatively  consistent 
pollutant  prof  les  from  no  more  than 
five  customers .  The  decision  to  base 
limitations  in  his  manner  would  be  at 
the  permit  writer's  discretion  only.  EPA 
solicits  commi  int  on  this  alternative  as 
well  as  the  ap]  )lication  of  the  CWT  rule 
to  manufactur  ng  facilities  in  general. 

In  addition,  there  are  manufacturing 
facilities  that  i  nay  not  currently  be 
subject  to  any  effluent  limitations 
guidelines  or  ]  )retreatment  standards. 
Some  of  these  may  accept  off-site 
wastewater  th  it  is  commingled  for 
treatment  witl  i  on-site  process 
wastewater.  With  respect  to  such 
facilities,  EPA  contemplates  that  an 
approach  simi  lar  to  that  proposed  above 
for  categorical  industries  receiving  off- 
site  wastewati  r  for  treatment.  Thus,  the 
proposal  wou  d  be  implemented  as 
follows.  Unde  r  EPA  regulations,  the 
permit  writer  would  develop  best 
professional  judgement  BPJ  limits  (or 
standards)  for  the  on-site  generated 
wastewater  fldws.  The  portion  of  the 
discharge  resi  Iting  from  the  treatment 
of  off-site  flov  s  would  be  subject  either 
to  CWT  limitc  lions  and  standards  or  to 
the  same  BPJ  equirements  as  on-site 
flows.  CWT  limitations  would  apply  if 
the  off-site  wj  stes  treated  at  the  facility 
were  differeni  from  those  generated  on- 
site.  Altemati  /ely,  applying  either  a 
building  bloc  :  or  combined  waste 
stream  formu  a  approach,  on-site 
wastewater  W3uld  be  subject  to 
appropriate  B  ?J  limits  or  standards  for 
the  on-site  pn  )cesses  generating  the 
wastewater  ai  id  the  off-site  wastewater 
would  be  sub  ect  to  appropriate  limits 
for  the  off-sit«  industry  generating  the 
wastewater.  The  Agency  solicits 
comment  on  Jiow  it  should  treat  such 
facilities. 


C.  Pipeline  Transfers  (Fixed  Delivery 
Systems) 

As  previously  noted,  the  scope  of 
EPA's  1995  proposal  did  not  extend  to 
facilities  which  received  off-site  wastes 
for  treatment  solely  via  an  open  or 
enclosed  conduit  (for  example,  pipeline, 
channels,  ditches,  trenches,  etc.).  At  that 
time,  EPA  had  concluded  that  facilities 
which  receive  all  their  wastes  through  a 
pipeline  or  trench  (fixed  delivery 
systems)  from  the  original  source  of 
waste  generation  are  receiving 
continuous  flows  of  process  wastewater 
with  relatively  consistent  pollutant 
profiles.  As  such,  EPA  concluded  that 
these  wastes  differ  fundamentally  from 
those  received  at  CWT  facilities  it  had 
studied  as  part  of  this  rulemaking. 

The  Agency  received  many  comments 
on  the  proposal  to  limit  the  applicability 
of  the  proposed  limits  to  wastewaters 
received  other  than  by  pipelines  or  fixed 
delivery  systems.  Many  commented  that 
this  approach  is  arbitrary  and  that  the 
mode  of  transportation  should  not  be 
the  determining  factor  as  to  whether  or 
not  a  facility  is  included  in  the  scope  of 
the  rule.  Commenters  asserted  that  the 
character  of  the  waste  remains 
unchanged  regardless  of  whether  it  is 
trucked  or  piped  to  another  facility  for 
treatment.  Many  also  questioned  EPA's 
conclusion  that  piped  waste  is  more 
consistent  in  strength  and  treatability 
than  typical  CWT  wastewaters  studied 
for  this  proposal. 

EPA  has  reevaluated  the  database  for 
this  rule.  EPA  received  questionnaire 
responses  from  four  CWT  facilities 
which  receive  their  waste  streams  solely 
via  pipeline.  EPA  also  examined  the 
database  that  was  developed  for  the 
organic  chemicals,  plastics,  and 
synthetic  fibers  (OCPSF)  effluent 
guidelines  and  pretreatment  standards 
to  gather  additional  data  on  OCPSF 
facilities  which  also  have  CWT 
operations.  Based  on  the  OCPSF 
database,  16  additional  facilities  are 
treating  wastewater  received  solely  via 
pipeline  from  off-site  for  treatment.  A 
review  of  the  CWT  and  OCPSF 
databases  supplemented  by  telephone 
calls  to  selected  facilities  reveals  that 
one  facility  no  longer  accepts  wastes 
from  off-site,  one  facility  is  now 
operating  as  a  POTW,  and  11  facilities 
only  accept  off-site  wastes  that  were 
generated  by  a  facility  within  the  same 
category  as  on-site  generated  waste. 
(The  latter  facilities,  under  the  criteria 
explained  above,  would  no  longer  be 
within  the  scope  of  the  proposed  rule 
because  they  are  already  subject  to 
existing  effluent  guidelines  and 
standards.)  Therefore,  EPA  identified  7 
facilities  which  receive  off-site  wastes 


solely  via  pipeline  which  may  be 
subject  to  this  rulemaking. 

Of  these  seven  facilities,  one  is  a 
dedicated  treatment  facility  which  is  not 
located  at  a  manufacturing  site.  The 
other  six  pipeline  facilities  are  located 
at  manufacturing  facilities  which  are 
already  covered  by  an  existing  effluent 
guideline  or  standard.  All  of  the 
facilities  are  direct  dischargers  and  all 
receive  waste  receipts  from  no  more 
than  five  customers  (many  receive  waste 
receipts  from  three  or  fewer  customers). 

Since  the  1995  proposal,  EPA 
conducted  site  visits  at  two  of  these 
pipeline  facilities.  Information  collected 
during  these  site  visits  confirmed  EPA's 
original  conclusion  that  wastes  received 
by  pipeline  are  more  consistent  in 
strength  and  treatability  than  "typical" 
CWT  wastewaters.  These  wastewaters 
are  traditional  wastewaters  from  the 
applicable  industrial  category  that 
generally  remain  constant  from  day  to 
day  in  terms  of  the  concentration  and 
type  of  pollutant  parameters.  Unlike 
traditional  CWT  facilities,  their 
customers  and  wastewater  sources  do 
not  change  and  are  limited  by  the 
physical  and  monetary  constraints 
associated  with  pipelines. 

EPA  has  also  reviewed  the  discharge 
permits  for  each  of  these  pipeline 
facilities.  EPA  found  that,  in  all  cases, 
permit  writers  had  carefully  applied  the 
"building  block  approach"  in 
establishing  the  facility's  discharge 
limitations.  Therefore,  in  all  cases,  the 
treating  facility  was  required  to  treat 
each  of  the  piped  wastewaters  to 
comply  with  otherwise  applicable 
effluent  guidelines  and  standards. 

Consequently,  based  on  the 
information  it  has  obtained  to  date,  EPA 
continues  to  believe  that  (except  as 
discussed  below)  wastes  that  are  piped 
to  waste  treatment  facilities  should  be 
excluded  from  the  scope  of  the  CWT 
rule  and  covered  by  otherwise 
applicable  effluent  guidelines  and 
standards.  The  Agency  has  concluded 
that  effluent  limitations  and 
pretreatment  standards  for  CWT 
facilities  should  not  apply  to  pipeline 
treatment  facilities.  EPA  believes  that  it 
is  more  appropriate  for  permit  writers  to 
develop  limitations  for  treatment 
facilities  that  receive  wastewater  by 
pipeline  on  an  individual  basis  by 
applying  the  "combined  waste  stream 
formula"  or  "building  block"  approach. 
The  one  exception  to  this  approach  is 
for  facilities  which  receive  waste  via 
conduit  (that  is,  pipeline,  trenches, 
ditches,  etc.)  from  facilities  that  are 
acting  merely  as  waste  collection  or 
consolidation  centers  that  are  not  the 
original  source  of  the  waste.  These 
wastewaters  would  be  subject  to  the 
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CWT  rule.  EPA  has  not  identified  any 
pipeline  facility  that  is  receiving  waste 
from  waste  consolidators,  but  has 
received  public  conunent  that  these 
facilities  exist. 

EPA  notes  that  40  CFR  122.44(m)  of 
the  Agency's  NPDES  permitting 
regulations  require  that  an  NPDES 
permit  for  a  private  treatment  works 
must  include  conditions  expressly 
applicable  to  any  user,  as  a  limited  co- 
permittee,  necessary  to  ensure 
compliance  with  applicable  NPDES 
requirements.  In  the  case  of  a  pipeline 
treatment  system,  this  may  require  that 
the  permit  writer  include  conditions  in 
a  permit  issued  to  the  pipeline 
treatment  system  and  its  users,  as  co- 
permittee,  if  necessary  for  the  pipeline 
facility  to  comply  with  the  applicable 
limitations.  Alternatively,  EPA  may 
need  to  issue  permits  both  to  the  private 
treatment  works  and  to  the  users  or 
require  the  user  to  file  a  permit 
apphcation. 

D.  Product  Stewardship 

Many  members  of  the  manufacturing 
community  have  adopted  "product 
stewardship"  programs  as  an  additional 
service  for  their  customers  to  promote 
recycling  and  reuse  of  products  and  to 
reduce  the  potential  for  adverse 
environmental  impacts  from  chemical 
products.  Many  comraenters  on  the 
proposal  have  defined  "product 
stewardship"  in  this  way:  "taking  back 
spent,  used,  or  unused  products, 
shipping  and  storage  containers  with 
product  residues,  off-specification 
products  and  waste  materials  from  use 
of  products."  Generally,  whenever 
possible,  these  manufacturing  plants 
recover  and  reuse  materials  in  chemical 
processes  at  their  faciUty. 
Manufacturing  companies  that  cannot 
reuse  the  spent,  used,  or  unused 
materials  returned  to  them  treat  these 
materials  in  their  wastewater  treatment 
plant.  In  industry's  view,  such  materials 
are  inherently  compatible  with  the 
treatment  system. 

EPA  received  no  specific  information 
on  these  product  stewardship  activities 
in  the  responses  to  the  308  Waste 
Treatment  Industry  Questionnaire.  EPA 
obtained  information  on  this  program 
from  comment  responses  to  the  1995 
CWT  proposal  and  in  discussions  with 
industry  since  the  1995  proposal.  As 
part  of  their  comment  to  the  1995 
proposal,  the  Chemical  Manufacturer's 
Association  provided  results  of  a  survey 
of  their  members  on  product 
stewardship  activities.  Based  on  these 
siu^ey  results,  the  vast  majority  of 
materials  received  under  the  product 
stewardship  programs  are  materials 
received  for  product  rework.  A  small 


amount  is  classified  as  residual 
recycling  and  an  even  smaller  amount  is 
classified  as  drum  take  backs.  Of  the 
materials  received,  the  vast  majority  is 
reused  in  the  manufacturing  process. 
With  few  exceptions,  all  of  the  materials 
(which  are  not  reused  in  the 
manufacturing  process)  that  are  treated 
in  the  on-site  wastewater  treatment 
systems  appear  to  be  from  the  same 
categorical  group  as  the  on-site 
manufactured  materials. 

EPA  has  decided  to  apply  the  same 
approach  to  wastewater  generated  from 
materials  that  are  taken  back  for  recycle 
or  reuse  as  to  wastewater  received  from 
off-site  by  a  manufacturing  facility.  EPA 
applauds  the  efforts  of  manufacturing 
facilities  to  reduce  pollution  and  the 
environmental  impacts  of  their  products 
and  does  not  want  to  discourage  these 
practices.  In  most  of  the  instances  stated 
in  the  product  stewardship  definition, 
manufacturing  facilities  are  essentially 
taking  back  product  which  has  not  been 
utilized  or  has  not  been  chemically 
altered.  In  these  cases,  where  the 
treatment  of  these  wastes  would  be 
subject  to  same  guidelines  or 
pretreatment  standards  as  the  other 
wastewater  generated  at  the  facility, 
imder  the  approach  discussed  above, 
they  would  not  be  subject  to  CWT 
requirements  (Section  IV.B). 

EPA  remains  concerned,  however, 
that  there  are  circumstances  in  which 
used  materials  or  waste  products  may 
not  be  compatible  with  the  otherwise 
existing  treatment  system.  Therefore, 
EPA  is  not  proposing  to  remove  all 
product  stewardship  activities  from  the 
scope  of  this  rulemaking.  Those 
activities  that  involve  used  products  or 
waste  materials  that  are  not  subject  to 
effluent  guidelines  or  standards  from 
the  same  category  as  the  other  on-site 
generated  wastes  are  subject  to  today's 
proposal.  Based  on  the  information 
provided  by  manufacturing  facilities, 
EPA  beheves  that  very  few  product 
stewardship  activities  would  be  subject 
to  this  rule.  EPA's  approach  will  not 
curtail  product  stewardship  activities, 
in  general,  but  will  ensure  that  all 
wastes  are  treated  effectively.  EPA 
requests  comment  on  this  approach. 

E.  Solids,  Soils,  and  Sludges 

EPA  did  not  distinguish  in  its 
information  gathering  efforts  between 
those  waste  treatment  and  recovery 
facilities  treating  aqueous  waste  and 
those  treating  non-aqueous  wastes  or  a 
combination  of  both.  Thus,  EPA's  308 
Waste  Treatment  Industry 
Questionnaire  and  related  CWT  Detailed 
Monitoring  Questionnaire  (DMQ)  asked 
for  information  on  CWT  operations 
without  regard  to  the  type  of  waste 


treated.  EPA's  sampUng  program  also 
included  facilities  which  accepted  both 
aqueous  and  solid  wastes  for  treatment. 
In  fact,  the  faciUty  which  formed  the 
technology  basis  for  the  metals 
subcategory  Umitations  selected  at  the 
time  of  the  original  proposal  treats  both 
liquid  and  solid  wastes.  As  such,  a 
facility  that  accepts  wastes  from  off-site 
for  treatment  and/or  recovery  that 
generates  a  wastewater  is  subject  to  the 
CWT  rule  regardless  of  whether  the 
wastes  are  aqueous  or  non-aqueous. 
Therefore,  wastewater  generated  in  the 
treatment  of  solids  received  from  off- 
site,  of  course,  would  be  subject  to  the 
CWT  rule. 

As  a  further  point  of  clarification,  the 
main  concern  in  the  treatment  or 
recychng  of  off-site  "solid  wastes"  is 
that  pollutants  contained  in  the  solid 
waste  may  be  transferred  to  a  process  or 
contact  water  resulting  in  a  wastewater 
that  may  require  treatment.  Examples  of 
such  wastewaters  include  the  following: 

•  entrained  water  directly  removed 
through  dewatering  operations  (for 
example,  sludge  dewatering); 

•  contact  water  added  to  wash  or 
leach  contaminants  from  the  waste 
material; 

•  stormwater  that  comes  in  direct 
contact  with  waste  material;  and 

•  solvent  contaminated  wastewater 
removed  fix)m  scrap  metal  recycling. 

The  treatment  or  recovery  of  solids 
that  remain  in  solid  form  when 
contacted  with  water  and  which  do  not 
leach  any  chemicals  into  the  water  are 
not  subject  to  this  rule.  Examples  of 
excluded  solids  recovery  operations  ju« 
the  recycling  of  aluminum  cans,  glass 
and  plastic  bottles. 

F.  Sanitary  Wastes 

The  CWT  proposal  would  regulate 
facilities  which  treat,  or  recover 
materials  from,  off-site  industrial  wastes 
and  wastewaters.  Sanitary  wastes  such 
as  chemical  toilet  wastes  and  septage 
are  not  covered  by  the  provisions  of  the 
proposed  CWT  rule.  EPA  would  expect 
that  permit  writers  would  develop  BPJ 
limitations  or  local  limits  to  establish 
site-specific  permit  requirements  for  any 
commercial  sanitary  waste  treatment 
facility. 

Similarly,  sanitary  wastes  received 
from  off-site  and  treated  at  an  industrial 
faciUty  or  a  CWT  facility  are  not  covered 
by  provisions  of  the  CWT  rule.  If  these 
wastes  are  mixed  with  industrial  wastes, 
EPA  would  expect  that,  as  is  the  case 
now  with  ancillary  sanitary  waste  flows 
mixed  for  treatment  at  categorical 
facilities,  the  permit  writer  would 
estabUsh  BPJ,  site-specific  permit 
requirements. 
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G.  Transporter* 
Equipment  Clet 

Facilities  tha  treat  wastewater  that 
results  from  cleaning  tanker  trucks,  rail 
tank  cars,  or  ba  -ges  may  or  may  not  be 
subject  to  the  p-ovisions  of  this  rule. 
Thus,  for  exam  )Ie,  the  rule  does  not 
apply  to  discha  rges  from  wastewater 
treatment  at  fac  ilities  engaged 
exclusively  in  ( leaning  the  interiors  of 
transportation  nquipment.  These 
facilities  may  hi  subject  to  the 
requirements  t(  >  be  established  for  the 
Transportation  Equipment  Cleaning 
(TEC)  Point  So  irce  Category  (these 
requirements  v  ere  proposed  at  63  PR 
34685  June  25.  .998).  As  proposed,  the 
TEC  regulation  only  applies  to  facilities 
that  solely  acct  pt  tanks  which  have 
been  previousl  r  emptied  or  that  contain 
a  small  amoun  of  product,  called  a 
"heel",  typical  y  accounting  for  less 
than  one  perce  U  of  the  volume  of  the 
tank.  A  facility  which  accepts  a  tank 
truck,  rail  tank  car,  or  barge  not 
considered  to  I:  e  empty  for  cleaning  or 
treatment  is  not  subject  to  the 
Transportation  Equipment  Cleaning 
(TEC)  Point  So  arce  Category,  and  may 
be  subject  to  the  provisions  established 
for  this  rule. 

There  are  some  facilities  which  are 
engaged  in  trac  itional  CWT  activities 
and  also  engag  id  in  traditional  TEC 
activities.  If  this  wastewaters  from  the 
two  operations  are  commingled,  under 
the  approach  a  dopted  for  the  TEC 
proposal,  the  c  ommingled  TEC 
wastewater  floiv  would  be  subject  to 
CWT  limits  wl  en  promulgated. 
Therefore,  a  facility  performing 
transportation  equipment  cleaning  as 
well  as  other  CWT  services  that 
commingles  these  wastes  is  a  CWT 
facility.  All  of  he  wastewater  discharges 
are  subject  to  {revisions  of  this  rule.  If, 
however,  a  fac  lity  is  performing  both 
operations  anc  the  waste  streams  are  not 
commingled  (t  lat  is,  transportation 
equipment  cleming  wastewater  is 
treated  in  one  system  and  CWT  wastes 
are  treated  in  «  second,  separate 
system),  both  I  he  TEC  rule  and  CWT 
rule  apply  to  t  le  respective 
wastewaters. 

As  a  further  point  of  clarification,  the 
CWT  proposal  would  subject 
transportation  equipment  cleaning 
wastes  received  from  off-site  to  its 
provisions.  Trmsportation  equipment 
cleaning  wast<  s  received  from  off-site 
that  are  treate(  at  CWT  facilities  along 
with  other  off-  site  wastes  are  subject  to 
provisions  of  I  his  rule. 


H.  Publicly  Owned  Treatment  Works 
(POTWs) 

At  the  time  of  the  original  proposal, 
EPA  solicited  comment  on  how  to  treat 
POTWs  which  receive  wastes  for 
treatment  by  any  means  of 
transportation  other  than  sewers  or 
pipelines.  EPA  was  aware  that  many 
POTWs  were  receiving  waste  via  tanker 
trucks,  but  did  not  have  a  good 
understanding  of  how  widespread  the 
practice  was  or  what  types  of  wastes 
were  being  transferred  in  this  manner. 
Based  on  comments,  EPA  now  believes 
that  hauling  of  non-hazardous  industrial 
and  commercial  wastes  is  a  widespread 
practice,  particularly  among  the  larger 
POTWs.  A  special  discharge  survey 
conducted  by  the  Association  of 
Metropolitan  Sewerage  Agencies 
(AMSA)  indicates  that  42.5  percent  of 
POTW  respondents  accept  hauled 
industrial  wastes.  Commenters  to  the 
original  CWT  proposal  also  noted  that 
many  small  POTWs  located  in  rural 
areas  regularly  accept  trucked  wastes. 
While  the  acceptance  of  waste  at 
POTWs  via  truck  appears  to  be  common 
practice,  commenters  also  cautioned 
that  EPA  should  be  concerned  that  the 
hauled  waste  is  being  accepted  with 
little  or  no  documentation  regarding  the 
source,  little  or  no  monitoring  of  the 
shipments  when  they  arrive,  and  no 
pretreatment  before  mixing  with  the 
normal  POTW  influent. 

The  large  volume  of  wastes  generally 
trucked  to  POTWs  includes  septage  and 
chemical  toilet  wastes.  These  were  not 
evaluated  for  this  regulation  and  are  not 
subject  to  the  proposed  limits.  In 
addition.  POTWs  also  receive  trucked 
industrial  and  commercial  wastes. 
Examples  of  these  include  tank  cleaning 
water,  bilge  water,  restaurant  grease  trap 
wastes,  groundwater  remediation  water, 
contaminated"  stormwater  run-off. 
interceptor  wastewaters,  and  non- 
hazardous  leachate. 

The  proposed  CWT  pretreatment 
regulations  would  not  establish  any 
requirements  that  apply  directly  to  local 
POTWs  that  receive  off-site  wastes.  In 
the  case  of  categorical  wastes  (subject  to 
pretreatment  standards  in  40  CFR  parts 
400  through  471).  the  generator  of  the 
wastes  must  comply  with  any 
applicable  standards  before  introducing 
the  waste  to  the  POTW  regardless  of 
whether  the  wastewater  is  discharged 
directly  to  the  sewer  or  otherwise 
hauled  to  the  POTW.  Similarly,  for  non- 
categorical  wastes,  the  generator  would 
need  to  meet  any  applicable  local  limits 
regardless  of  the  mode  of  transportation 
to  the  POTW.  As  such,  therefore,  the 
CWT  rule  as  proposed  today  does  not 
apply  to  POTWs.  EPA,  does,  however, 


want  to  remind  POTWs  that  they  should 
document  and  monitor  hauled  waste 
streams  to  ensure  that  necessary 
pretreatment  steps  have  been 
performed.  EPA  pretreatment 
regulations  at  40  CFR  403.8(f)(l)(ii) 
require  that  POTW  pretreatment 
programs  must  require  compliance  with 
applicable  pretreatment  standards. 
If.  however,  a  POTW  chooses  to 
establish  a  pretreatment  business  as  an 
addition  to  their  operation,  they  may,  in  ' 
given  circumstances,  be  subject  to 
provisions  of  this  rule.  EPA  is  aware  of 
a  POTW  which  plans  to  open  a 
wastewater  treatment  system  to  operate 
in  conjunction  with  their  POTW 
operations.  This  CWT  facility  at  a 
POTW  will  accept  categorical 
wastewaters,  treat  them,  and  then 
discharge  them  to  the  POTW.  As  such, 
the  CWT  operation  may  be  subject  to 
provisions  of  this  rule.  It  is  not  a  POTW 
itself  (even  if  the  facility  is  located  at 
the  same  site).  In  this  case,  the  facility 
is  operating  as  a  CWT  facility  and  all 
discharges  are  subject  to  provisions  of 
this  rule.  EPA  would  caution  POTWs 
and  industrial  users  that  it  will  carefully 
examine  such  operations  to  ensure  they 
are  legitimate  CWT  facilities  and  not 
simply  waste  consolidation  centers 
seeking  to  avoid  meeting  categorical 
pretreatment  standards.  EPA  further 
notes  that  if  wastes  are  piped  to  such 
facilities,  under  the  approach  proposed 
today,  such  flows  would  still  be  subject 
to  applicable  categorical  standards  and 
not  CWT  limits. 

/.  Si7ver  Recovery  Operations  From  Used 
Photographic  and  X-Ray  Materials 

Many  commenters  to  the  1995  CWT 
proposal  expressed  concern  over  the 
inclusion  in  the  metals  subcategory  of 
CWT  operations  that  recover  metals 
from  used  photographic  materials  and 
solutions  and  x-ray  materials  and 
solutions.  Commenters  were 
particularly  concerned  that  they  would 
be  unable  to  meet  the  limitations 
established  for  silver  in  the  metals 
subcategory.  In  general,  commenters 
stated  that  the  scope  of  the  proposed 
rule  should  not  include  these 
operations.  Reasons  provided  include: 

•  The  metals  subcategory  limitations 
proposed  for  the  CWT  rule  are  not  based 
on  technologies  typically  used  in  silver 
recovery  operations.  Silver  recovery 
facilities  typically  use  electrolytic 
plating  followed  by  metallic 
replacement  with  iron. 

•  The  facility  used  to  calculate  the 
BAT  silver  limitation  is  engaged  in  a 
variety  of  recovery  operations.  This  BAT 
treatment  system  does  not  reflect 
performance  of  facilities  which  solely 
treat  silver-bearing  wastes. 
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•  Existing  effluent  guidelines  should 
be  sufficient.  Many  facility  discharge 
permits  are  based  on  Part  421,  effluent 
guidelines  for  non-ferrous  metals 
manufacturing.  Subpart  L  secondary 
silver  subcategory.  In  addition,  an 
effluent  guideline  also  exists  for  the 
industry  which  is  the  primary  source  of 
the  recovered  materials — Part  459 
photographic  point  source  subcategory. 

•  The  Silver  Coalition  and  the 
Association  of  Metropolitan  Sewerage 
Agencies  (AMSA)  have  prepared  and 
issued  recommendations  on  technology, 
equipment,  and  management  practices 
for  controlling  discharges  from  facilities 
that  process  photographic  materials. 

•  It  is  not  economical  or  efficient  for 
these  waste  streams  to  be  recovered  on- 
site  due  to  their  small  volume.  If  this 
rule  were  enacted,  many  of  the  CWT 
facilities  processing  used  photographic 
materials  would  discontinue  this 
operation,  and  silver  recovery 
operations  would  decrease  greatly- 
Based  on  information  provided  by  the 

industry,  EPA  estimates  that  there  are 
360,000  photographic  and  image 
processing  facilities  which  generate 
silver  bearing  wastes.  Many  of  these 
facilities  generate  very  small  volumes  of 
silver  bearing  waste  which  would  not  be 
economical  or  efficient  to  recover  on 
site.  Thus,  there  exists  a  large  potential 
for  facilities  to  consolidate  and  treat 
silver  bearing  photographic  waste  from 
various  sources. 

EPA  believes  that  the  off-site 
shipment  of  silver  bearing  photographic 
waste  streams  for  the  purpose  of 
consolidation  and  recovery  is  beneficial, 
and  does  not  wish  to  discourage  this 
practice.  EPA  encourages  the 
segregation  of  waste  streams  as  this 
leads  to  more  efficient  recovery.  EPA  is 
aware  that  some  of  these  consolidated 
waste  streams  are  treated  at  typical  CWT 
facilities  and  some  are  treated  at 
facilities  which  treat  photographic 
waste  streams  only.  While  EPA  has 
promulgated  effluent  guidelines  for  non- 
ferrous  metals  manufacturing  and  the 
photographic  point  source  categories  (40 
CFR  part  421,  Subpart  L  and  40  CFR 
part  459,  respectively),  the  majority  of 
these  centralized  silver  recovery 
facilities  are  not  currently  subject  to  any 
effluent  guideline. 

EPA  agrees  with  proposal  commenters 
that  the  BAT  system  selected  at  the  time 
of  the  original  proposal  does  not  reflect 
performance  of  facilities  which  solely 
treat  silver-bearing  wastes.  The 
precipitation  processes  to  recover  silver 
used  as  the  basis  for  its  metal  limits 
(including  silver)  is  different  from  that 
most  widely  used  to  recover  silver  at 
facilities  that  treat  only  silver  bearing 
wastes — electrolytic  plating  followed  by 


metallic  replacement.  Although  the 
facility  which  formed  the  technology 
basis  for  the  1995  proposed  BAT 
limitations  was  engaged  in  recovering 
silver  from  photographic  waste  streams, 
EPA  does  not  have  information  in  its 
database  on  facilities  which  only 
perform  CWT  of  photographic  waste 
streams. 

Consequently,  EPA  is  today  proposing 
not  to  include  electrolytic  plating/ 
metallic  replacement  silver  recovery 
operations  of  used  photographic  and  x- 
ray  materials  within  the  scope  of  this 
rule.  Based  on  the  fundamental 
difference  in  technology  used  to  recover 
silver  at  facilities  devoted  exclusively  to 
treatment  of  photographic  and  x-ray 
wastes,  the  Agency  has  decided  to  defer 
proposing  regulations  for  these 
facilities.  Facilities  which  only  perform 
CWT  silver  recovery  operations 
(electrolytic  plating  followed  by 
metallic  replacement)  would  not  fall 
within  the  scope  of  today's  proposal. 
Permit  writers  would  use  Best 
Professional  Judgement  or  local  limits  to 
establish  site-specific  permit 
requirements.  However,  off-site  wastes 
which  are  treated/recovered  at  these 
facilities  through  any  other  process  and/ 
or  waste  generated  at  these  facilities  as 
a  result  of  any  other  centralized 
treatment/recovery  process  are  subject 
to  provisions  of  this  rule. 

/.  High  Temperature  Metals  Recovery 

During  the  development  of  the  1995 
proposal,  EPA  did  not  include  facilities 
which  perform  high  temperature  metals 
recovery  (HTMR)  within  the  scope  of 
this  rule.  EPA  is  aware  of  three  facilities 
in  the  U.S.  which  utilizathe  HTMR 
process.  High  temperature  metals 
recovery  facilities  generally  take  solid 
forms  of  various  metal  containing 
materials  and  produce  a  remelt  alloy 
which  is  then  sold  as  feed  materials  in 
the  production  of  metals.  These 
facilities  utilize  heat-based 
pyrometallurgical  technologies,  not  the 
water-based  precipitation/filtration 
technologies  used  throughout  the  CWT 
industry.  Based  on  questionnaire 
responses  and  industry  comments,  the 
HTMR  process  does  not  generate 
wastewater. 

For  these  reasons,  the  high 
temperature  metals  recovery  operations 
have  been  excluded  from  provisions  of 
the  CWT  rule.  Facilities  which  only 
perform  high  temperature  metals 
recovery  are  not  subject  to  this  rule. 
However,  off-site  wastes  which  are 
treated/recovered  at  these  facilities 
through  any  other  process  and/or  wastes 
generated  at  these  facilities  as  a  result  of 
any  other  CWT  treatment/  recovery 


process  are  subject  to  the  provisions  of 
this  rule. 

As  noted,  EPA's  data  show  that 
HTMR  operations  generate  no  process 
wastewater.  Accordingly,  EPA  is  also 
considering  whether  this  rule,  when 
promulgated,  should  include  a 
subcategory  for  HTMR  operations  with 
a  zero  discharge  requirement.  EPA  is 
requesting  comment  on  such  an 
approach,  and  specifically  seeks  any 
data  on  facilities  that  may  produce  a 
process  wastewater  in  their  HTMR 
operations. 

K.  Landfill  Wastewaters 

EPA  proposed  effluent  guidelines  and 
pretreatment  standards  for  Landfills,  40 
CFR  Part  445,  on  February  6.  1998  (63 
FR  6426-6463).  There,  EPA  explained 
how  it  proposed  to  treat  categorical 
facilities  that  mix  and  treat  categorical 
wastewater  with  wastewater  from  on- 
site  landfills.  EPA  proposed  to  subject 
the  mixed  wastewater  to  the  applicable 
categorical  limits  and  not  the  proposed 
landfill  limits.  In  the  CWT  industry, 
there  are  some  facilities  which  are 
engaged  both  in  CWT  activities  and  in 
operating  an  on-site  landfill(s).  EPA  is 
proposing  to  treat  the  mixture  of  CWT 
wastewater  and  landfill  wastewater  in 
the  same  way  considered  for  the 
proposed  landfill  guideline.  Therefore,  a 
facility  performing  landfill  activities  as 
well  as  other  CWT  services  that 
commingles  the  wastewaters  would  be  a 
CWT  facility,  and  all  of  the  wastewater 
discharges  would  be  subject  to  the 
provisions  of  this  rule  when 
promulgated.  If  a  facility  is  performing 
both  operations  and  the  waste  streams 
are  not  commingled  (that  is,  landfill 
wastewaters  are  treated  in  one  treatment 
system  and  CWT  wastewaters  are 
treated  in  a  second,  separate,  treatment 
system),  the  provisions  of  the  Landfill 
rule  and  CWT  rule  would  apply  to  their 
respective  wastewaters. 

Additionally,  under  the  approach 
proposed  for  the  Landfills  rulemaking, 
CWT  facilities  which  are  dedicated  to 
landfill  wastewaters  only,  whether  they 
are  located  at  a  landfill  site  or  not, 
would  be  subject  to  the  effluent 
guidelines  limitations  and  pretreatment 
standards  for  Landfills  when 
promulgated.  These  dedicated  landfill 
CWT  facilities  would  not  be  subject  to 
provisions  of  the  CWT  rulemaking.  EPA 
is  not  aware  of  any  other  facilities  that 
are  dedicated  to  the  treatment  of  off-site 
wastes  from  a  single  category  for  which 
EPA  has  proposed  or  promulgated 
effluent  limitations  that  do  not  also 
perform  on-site  operations  that  generate 
these  same  categorical  wastewaters.  EPA 
requests  comments  on  any  such 
facilities. 
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L.  Industrial  W  aste  Combustors 

EPA  proposed  effiuent  guidelines  and 
pretreatment  standards  for  Industrial 
Waste  Combus  ors,  40  CFR  Part  444  on 
February  6.  19(18  (63  FR  6392-6423). 
There,  EPA  ex]  ilained  how  it  proposed 
to  treat  categor  cal  facilities  that  mix 
and  treat  categorical  wastewater  with 
wastewater  fron  on-site  industrial  waste 
combustors.  EI  A  proposed  to  subject 
the  mixed  was  ewater  to  the  applicable 
categorical  lim  its  and  not  the  proposed 
industrial  waste  combustor  limits.  In  the 
CWT  industry,  there  are  some  facilities 
which  are  enga  ged  both  in  CWT 
activities  and  in  operating  an  on-site 
industrial  wasle  combustor(s).  EPA  is 
proposing  to  tr  sat  the  mixture  of  CWT 
wastewater  an^  industrial  waste 
combustor  wa^ewater  in  the  same  way 
considered  for  the  proposed  Industrial 
Waste  Combustor  guideline.  Therefore, 
a  facility  perfoming  industrial  waste 
combustion  ac  ivities  as  well  as  other 
CWT  services  i  hat  commingles  the 
wastewaters  would  be  a  CWT  facility, 
and  all  of  the  \  wastewater  discharges 
would  be  subj«  ct  to  the  provisions  of 
this  rule  when  promulgated.  If  a  facility 
is  performing  l^oth  operations  and  the 
waste  streams  are  not  commingled  (that 
is,  industrial  v  aste  combustion 
wastewaters  aie  treated  in  one  treatment 
system  and  CV  fT  wastewaters  are 
treated  in  a  sec  ond,  separate,  treatment 
system),  the  piovisions  of  the  Industrial 
Waste  Combustor  rule  and  CWT  rule 
would  apply  to  their  respective 
wastewaters 

As  a  further  point  of  clarification, 
industrial  was  e  combustor  wastewaters 
are  not  specifii  :ally  excluded  from 
provisions  of  t  lis  rule.  Industrial  waste 
combustor  wastewaters  that  are  treated 
at  CWT  facilities  along  with  other  off- 
site  waste  strei  ims  are  subject  to 
provisions  of  this  rule.  Furthermore,  an 
industrial  waste  combustor  that  treats 
off-site  industi  ial  waste  combustor 
wastewater  wculd  be  subject  to  the 
proposed  Industrial  Waste  Combustor 
limits  when  promulgated  in  the 
circumstances  described  in  IV.B  above. 


M.  Solvent  Hecycling/Fuel  Blending 

The  solvent  recycling  industry  was 
studied  by  the  EPA  in  the  1980s.  EPA 
published  the  "Preliminary  Data 
Summary  for  the  Solvent  Recycling 
Industry"  (EPA  440/1-89/102)  in 
September  1989  which  describes  this 
industry  and  the  processes  utilized. 
This  document  defines  solvent  recovery 
as  "the  recycling  of  spent  solvents  that 
are  not  the  byproduct  or  waste  product 
of  a  manufacturing  process  or  cleaning 
operation  located  on  the  same  site." 
Spent  solvents  are  generally  recycled  in 
two  main  operations.  Traditional 
solvent  recovery  involves  pretreatment 
of  the  waste  stream  (in  some  cases)  and 
separation  of  the  solvent  mixtures  by 
specially  constructed  distillation 
columns.  Wastewater  discharges 
resulting  from  this  process  are  subject  to 
effluent  limitations  guidelines  and 
standards  for  the  organic  chemicals 
industry  (40  CFR  part  414).  As  such, 
wastewaters  resulting  from  traditional 
solvent  recovery  operations  as  defined 
above  are  not  subject  to  this  effluent 
guideline. 

Fuel  blending  is  the  second  main 
operation  which  falls  under  the 
definition  of  solvent  recovery.  Fuel 
blending  is  the  process  of  mixing  wastes 
for  the  purpose  of  regenerating  a  fuel  for 
reuse.  At  the  time  of  the  1995  proposal, 
fuel  blending  operations  were  excluded 
from  the  CWT  rule  since  EPA  believed 
the  fuel  blending  process  was  "dry" 
(that  is,  no  wastewaters  were  produced). 
Based  on  comments  to  the  original 
proposal  and  the  Notice  of  Data 
Availability,  EPA  has  concluded  that 
this  is  valid  and  that  true  fuel  blenders 
do  not  generate  any  process  wastewaters 
and  are,  therefore,  zero  dischargers.  EPA 
is  concerned,  however,  that  the  term 
"fuel  blending"  may  be  loosely  applied 
to  any  process  where  recovered 
hydrocarbons  are  combined  as  a  fuel 
product.  Such  operations  occur  at 
nearly  all  used  oil  and  fuel  recovery 
facilities.  Therefore,  fuel  blending 
operations  as  defined  above  would  be 
excluded  from  the  CWT  rule  providing 
that  the  operations  do  not  generate  a 
wastewater.  In  the  event  that  wastewater 
is  generated  at  a  fuel  blending  facility, 
the  facility  is  most  likely  performing 
some  pretreatment  operations  (usually 
to  remove  water).  These  pretreatment 
wastewaters  would  be  subject  to  this 
rule. 

N.  Re-refining 

When  EPA  initially  proposed 
guidelines  and  standards  for  CWT 
facilities,  the  regulations  would  have 
limited  discharges  from  used  oil 
reprocessors/reclaimers,  but  did  not 


specifically  include  or  exclude 
discharges  from  used  oil  re-refiners. 
During  review  of  information  received 
on  the  proposal  and  assessment  of  the 
information  collected,  the  Agency,  at 
one  point,  considered  limiting  the  scope 
of  this  regulation  to  reprocessors/ 
reclaimers  only  because  it  was  not  clear 
whether  re-refiners  actually  generated 
wastewater.  However,  further  data 
gathering  efforts  have  revealed  that  re- 
refiners  may  generate  wastewater  and 
that  the  principal  sources  of  re-refining 
wastewaters  are  essentially  the  same  as 
for  reprocessors/reclaimers. 
Consequently,  the  re-refining 
wastewater  is  included  within  the  scope 
of  this  proposal. 

The  used  oil  reclamation  and  re- 
refining  industry  was  studied  by  EPA  in 
the  1980s.  EPA  published  the 
"Preliminary  Data  Summary  for  the 
Used  Oil  Reclamation  and  Re-Refining 
Industry"  (EPA  440/1-89/014)  in 
September  1989  which  describes  this 
industry  and  the  processes  utilized. 
This  document  generally  characterizes 
the  industry  in  terms  of  the  types  of 
equipment  used  to  process  the  used  oil. 
Minor  processors  (reclaimers)  generally 
separate  water  and  solids  from  the  used 
oil  using  simple  settling  technology, 
primarily  in-line  filtering,  and  gravity 
settling  with  or  without  heat  addition. 
Major  processors  (reclaimers)  generally 
use  various  combinations  of  more 
sophisticated  technology  including 
screen  filtration,  heated  settling, 
centrifugation,  and  light  fraction 
distillation  primarily  to  remove  water. 
Re-refiners  generally  use  the  most 
sophisticated  systems  which  include,  in 
addition  to  the  previous  technologies,  a 
vacuum  distillation  step  to  separate  the 
oil  into  different  components. 

Today's  proposal  applies  to  the 
process  wastewater  discharges  fi-om 
used  oil  re-refining  operations.  The 
principal  sources  of  wastewater  include 
oil-water  gravity  separation  (often 
accompanied  by  chemical/thermal 
emulsion  breaking)  and  dehydration 
unit  operations  (including  light 
distillation  and  the  first  stage  of  vacuum 
distillation).  EPA  has,  to  date,  identified 
two  re- re  fining  facilities.  Data  for  these 
facilities  have  not  yet  been  included  in 
the  economic  analysis  for  the  proposed 
rule,  but  will  be  included  in  the  analysis 
for  the  final  rule. 

O.  Used  Oil  Filter  Recycling 

EPA  did  not  obtain  information  on 
used  oil  filter  recycling  through  the 
Waste  Treatment  Industry 
Questionnaire.  However,  in  response  to 
the  September  1996  Notice  of  Data 
Availability,  EPA  received  comments 
fi-om  facilities  which  recycle  used  oil 
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filters.  In  addition,  EPA  also  visited 
several  used  oil  reprocessors  that 
recycle  used  oil  filters  as  part  of  their 
operations. 

Used  oil  filter  recycling  processes 
range  from  simple  crushing  and 
draining  of  entrained  oil  to  more 
involved  processes  where  filters  are 
shredded  and  the  metal  and  filter 
material  are  separated.  In  all  cases,  the 
oil  is  recycled,  the  crushed  filters  and 
separated  metal  are  sent  to  smelters,  and 
the  separated  filter  material  is  recovered 
as  solid  fuel.  Also,  in  all  cases  observed, 
the  operations  generate  no  process 
wastewater.  Therefore,  based  on  this 
characterization,  used  oil  filter  recycling 
operations  would  not  be  subject  to  the 
provisions  of  the  CWT  rule  as  proposed 
today.  EPA  is  also  considering  whether 
this  rule,  when  promulgated,  should 
include  a  subcategory  for  used  oil  filter 
recycling  with  a  zero  discharge 
requirement  for  such  operation.  EPA  is 
requesting  comment  on  such  an 
approach,  and  the  number  of  facilities 
engaged  in  this  activity.  EPA 
specifically  seeks  data  on  any  such 
facilities  that  may  produce  a  process 
wastewater  in  their  operations. 

P.  Marine  Generated  Wastes 

EPA  received  many  comments  on  the 
original  proposal  relating  to  marine 
generated  wastes.  Since  these  wastes  are 
often  generated  while  a  ship  is  at  sea 
and  subsequently  off-loaded  at  port  for 
treatment,  the  treatment  site  could 
arguably  be  classified  as  a  CWT  facility 
due  to  its  acceptance  of  "off  site 
wastes.  Commenters,  however,  claimed 
that  marine  wastes  should  not  be  subject 
to  the  CWT  rule  for  the  following 
reasons: 

•  Unlike  most  CWT  waste  streams, 
bilge  and/or  ballast  water  contains 
dilute  concentrations  of  pollutants  and 
is  generally  not  toxic;  and 

•  Much  of  the  bilge  water  is  generated 
while  the  ship  is  docked.  If  only  the 
portion  of  bilge  water  contained  in  the 
ship  upon  docking  is  subject  to 
regulation,  it  would  be  expensive  and 
inefficient  to  monitor  only  that  small 
portion  for  compliance  with  the  CWT 
rule. 

EPA  reexamined  its  database 
concerning  these  wastes  as  well  as 
additional  data  on  the  characteristics  of 
these  types  of  wastes  provided  through 
comments  to  the  1995  proposal  and 
collected  by  EPA  during  development  of 
the  recently  proposed  Uniform  National 
Discharge  Standards  (UNDS)  (63  FR 
45298).  Based  on  data  provided  by 
industry  as  well  as  data  collected  during 
the  development  of  UNDS,  EPA  has 
determined  these  waste  streams  may  be 
similar  in  some  cases  to  the  toxic 


wastewaters  proposed  here  for 
regulation.  The  data  on  bilge  and  ballast 
water  characteristics  show  that  bilge 
and  ballast  water  can  vary  greatly  in 
terms  of  the  number  of  pollutants 
present  and  their  concentration  from 
one  ship  to  another.  In  most  instances, 
the  pollutants  and  concentrations  are 
similar  to  those  found  in  wastes  typical 
of  those  proposed  for  regulation  in  the 
oils  subcategory.  EPA  found  that  while 
some  shipyards  and  docking  facilities 
have  specialized  treatment  centers  for 
bilge  and/or  ballast  wastes,  some  of 
these  wastes  are  being  treated  at  off-site 
CWT  facilities.  EPA  has  concluded  that 
marine-generated,  "off-site"  wastes 
should  not  be  included  in  the  scope  of 
today's  proposal  except  where  this 
waste  is  not  treated  and  discharged  at 
the  ship  service  facility  receiving  the 
waste. 

For  purposes  of  this  rule,  EPA  is 
defining  marine  waste  as  waste 
generated  as  part  of  the  normal 
maintenance  and  operation  of  a  ship, 
boat,  or  barge  operating  on  inland, 
coastal  or  open  waters.  Such  wastes  may 
include  ballast  water,  bilge  water,  and 
other  wastes  generated  as  part  of  routine 
ship  operations.  EPA  has  determined 
that  a  wastewater  off-loaded  from  a  ship 
shall  be  considered  as  being  generated 
on-site  at  the  point  where  it  is  off- 
loaded provided  that  the  waste  is 
generated  as  part  of  the  routine 
maintenance  and  operation  of  the  ship 
on  which  it  originated  while  at  sea.  The 
waste  will  not  be  considered  an  off-site 
generated  waste  (and  thus  subject  to 
CWT  requirements)  as  long  as  it  is 
treated  and  discharged  at  the  ship 
servicing  facility  where  it  is  off-loaded. 
Therefore,  these  facilities  would  not  be 
considered  CWT  facilities.  If,  however, 
marine  generated  wastes  are  off-loaded 
and  subsequently  sent  to  a  CWT  facility 
at  a  separate  location,  these  facilities 
and  their  waste  streams  would  be 
subject  to  provisions  of  this  rule. 

Q.  Stabilization 

In  the  original  CWT  proposal,  waste 
solidification/stabilization  operations 
were  specifically  not  subject  to  the  CWT 
rule.  The  reason  stated  for  EPA's 
conclusion  was  that  these  operations  are 
"dry"  and  do  not  generally  produce  a 
wastewater.  EPA  reexamined  its 
database  and  concluded  that  this 
assessment  remains  valid.  As  such, 
stabilization/solidification  processes  are 
not  subject  to  the  CWT  rule  as  proposed 
today.  If,  however,  the  stabilization/ 
solidification  facility  produces  a 
wastewater  from  treatment  and/or 
recovery  of  off-site  wastes  through  any 
other  operation,  those  wastewaters 
would  be  subject  to  the  CWT  rule.  EPA 


is  also  considering  whether  this  rule, 
when  promulgated,  should  include  a 
subcategory  for  stabilization  operations 
with  a  zero  discharge  requirement.  EPA 
is  requesting  comment  on  such  an 
approach,  and  specifically  seeks  any 
data  on  facilities  that  may  produce  a 
process  wastewater  in  their  stabilization 
operations. 

R.  Grease  Trap/Interceptor  Wastes 

EPA  received  comments  on  coverage 
of  grease,  sand,  and  oil  interceptor 
wastes  by  the  CWT  rule  during  the 
comment  period  for  the  original 
proposal  and  1996  Notice  of  Data 
Availability.  Some  of  these  wastes  are 
from  non-industrial  sources  and  some 
are  from  industrial  sources.  Some  are 
treated  at  central  locations  designed  to 
exclusively  treat  grease  trap/interceptor 
wastes  and  some  of  these  wastes  are 
treated  at  traditional  CWT  facilities  with 
traditional  CWT  wastes. 

Throughout  the  development  of  this 
rule,  EPA  has  maintained  that  this  rule 
is  designed  to  cover  the  treatment  and/ 
or  recovery  of  off-site  industrial  wastes. 
As  such,  as  proposed  today,  grease/trap 
interceptor  wastes  do  not  fall  within  the 
scope  of  the  proposal.  Grease  trap/ 
interceptor  wastes  are  defined  as  animal 
or  vegetable  fats/oils  from  grease  traps 
or  interceptors  generated  by  facilities 
engaged  in  food  service  activities.  Such 
facilities  include  restaurants,  cafeterias, 
and  caterers.  Excluded  grease  trap/ 
interceptor  wastes  should  not  contain 
any  hazardous  chemicals  or  materials 
that  would  prevent  the  fats/oils  from 
being  recovered  and  recycled. 
Wastewater  discharges  from  the 
centralized  treatment  of  wastes 
produced  from  oil  interceptors,  which 
are  designed  to  collect  petroleum-based 
oils,  sand,  etc.  from  industrial  type 
processes,  would  be  subject  to  this  rule. 

S.  Small  Businesses 

During  consideration  of  this  proposal, 
among  other  alternatives,  EPA  looked  at 
whether  it  should  limit  the  scope  of  this 
rule  to  facilities  above  a  certain  size  or 
fiow  level  because  of  potential  impacts 
to  small  businesses.  Given  an 
assessment  of  potentially  significant 
effects  on  small  businesses,  EPA 
convened  in  November  1997  a  Small 
Business  Advocacy  Review  (SBAR) 
Panel  (also  referred  to  as  SBAR  Panel, 
SBREFA  panel,  or  panel)  for  this  rule. 
After  collecting  advice  and 
recommendations  from  Small  Entity 
Representatives  (SERs).  the  Panel 
discussed  at  length  the  possible  impacts 
of  the  rule  on  small  businesses  and 
various  regulatory  alten;atives  that 
might  mitigate  these  impacts.  For  a 
detailed  summary  of  the  panel's 
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findings  and  c  iscussion,  see  "Final 
Report  of  the  !  ;BREFA  Small  Business 
Advocacy  Review  Panel  on  EPA's 
Planned  Proposed  Rule  for  Effluent 
Limitations  G  lidelines  and  Standards 
for  the  Centra  ized  Waste  Treatment 
Industry."  January  23, 1998  (available  in 
the  public  do(  ket).  Among  the 
regulatory  alte  rnatives  discussed  by  the 
panel  were  Uniting  the  scope  of  the  rule 
to  various  smiill  business  or  small 
facilities,  incl  iding  limiting  the  scope  to 
not  include  al  indirect  dischargers  w^ith 
flows  under  3  5  million  gallons  per  year 
(MGY),  to  not  include  all  indirect 
dischargers  treating  non-hazardous 
water  only  wi  h  flows  under  either  3.5 
or  7.5  MGY,  a  id  to  not  include  all 
indirect  dischargers  owned  by 
companies  with  less  than  $6  million  in 
annual  revenie,  which  is  the  Small 
Business  Adniinistration  cut  off  for  a 
small  business  in  this  industry.  A 
detailed  anal)  sis  of  the  effects  of  these 
possible  scopi !  limitations  is  included  in 
the  EA  and  summarized  in  Section  XI.L. 
The  panel  focused  on  indirect 
discharging  facilities  because  most 
small  comparies  are  indirect 
dischargers.  Based  on  EPA's  current 
analyses,  limiting  the  scope  of  the  rule 
to  not  include  all  indirect  dischargers 
with  flows  under  3.5  MGY  would 
address  over  jialf  of  the  small  businesses 
potentially  cdvered  by  the  rule,  reduce 
compliance  c  )sts  among  indirect 
dischargers  b  \  about  22%  while 
reducing  estii  nated  pollutant  removals 
by  about  11% ,  and  minimize  projected 
facility  closuies  and  job  losses  among 
all  of  the  optians  considered. 
Alternatively  limiting  the  scope  of  the 
rule  to  not  ini;lude  all  indirect 
discharging  facilities  owned  by  small 
businesses  would  eliminate  virtually  all 
small  business  impacts  (only  2  direct 
discharging  facilities  owned  by  small 
businesses)  aid  reduce  pollutant 
removals  by  i  bout  30%.  This  option 
would  result  in  somewhat  more  facility 
closures  and  ob  losses  than  limiting  the 
scope  to  not  include  all  indirect 
dischargers  v  ith  flows  under  3.5  MGY, 
but  the  reUef  provided  would  be  more 
directly  targeted  to  small  businesses. 

Despite  considerable  effort,  the 
SBREFA  pansl  was  not  able  to  reach 
consensus  on  a  specific 
recommenda  ion  for  providing 
regulatory  re  ief  to  small  businesses  that 
would  not  jeopardize  the  pollutant 
removals  and  corresponding 
environment  j1  benefits  anticipated  to 
resuh  from  the  rule.  EPA's  primary 
concern  with  limiting  the  scope  of  the 
rule  is  that  tl  e  "lost"  pollutant 
reductions  associated  with  these  scope 
limitations  aie  not  insignificant,  that  the 


analysis  represents  a  snapshot  of  a 
rapidly  changing  industry,  and  that  any 
segment  might  quickly  expand  as  a 
result  of  scope  limitations,  leading  to 
much  greater  discharges  within  a  few 
years.  The  panel  noted  that  one  way  of 
addressing  this  concern  would  be  to  put 
a  mass-based  limit  on  receipts  as  part  of 
the  eligibility  requirements  for  the  scope 
limitation.  This  could  ensure  that 
significant  volumes  of  highly 
contaminated  wastes  would  not  be 
handled  by  the  facilities  not  included  in 
the  scope  of  the  rule.  However,  it  would 
also  constrain  the  fiexibility  of  small 
businesses  benefiting  from  these  scope 
limitations,  and  might  require  them  to 
give  up  a  significant  share  of  their 
existing  business.  Mass-based  limits  on 
receipts,  if  set  at  a  low  level,  might 
require  some  small  businesses  to  "give 
up"  a  significant  share  of  their  existing 
business.  On  the  other  hand,  many 
small  businesses  might  save  money  if 
they  can  limit  their  mass  discharges  and 
avoid  the  cost  of  wastewater  treatment. 
EPA  is  also  reluctant  to  provide  any 
type  of  scope  limitation  based  on  low- 
fiow  or  the  size  of  the  business  because 
of  its  concern  that  many  existing  plants 
may  not  be  providing  effective  treatment 
because  they  are  commingling 
dissimilar  waste  streams  prior  to 
treatment.  This  concern  is  discussed 
further  in  Section  V.B. 

Because  of  these  concerns  and  others 
discussed  more  fully  in  Section  XI.L, 
EPA  is  not  proposing  to  limit  the  scope 
of  today's  proposal  based  on  either  the 
size  of  a  facility  or  the  volume  of 
wastewater  flows.  However,  EPA 
requests  comment  on  this  issue.  EPA 
also  requests  comment  on  ways  in 
which  it  could  structure  limiting  the 
scope  of  the  rule  to  not  include  small 
businesses  or  low-flow  facilities  that 
would  address  the  concerns  discussed 
above. 

T.  Hazardous  vs.  Non-hazardous  Wastes 

Another  option  discussed  by  the 
SBREFA  panel  was  to  develop 
alternative  regulatory  requirements  for 
oils  subcategory  facilities  based  on  the 
types  of  waste  receipts  treated.  This 
could  mean  limitations  and  standards 
for  oils  subcategory  facilities  that  treat 
RCRA  subtitle  C  hazardous  wastes 
(either  exclusively  or  in  combinations 
with  non-hazardous  wastes)  that  are 
different  from  those  that  would  apply  to 
oils  subcategory  facilities  that  treat  only 
non-hazardous  wastes.  Another 
alternative  would  be  to  develop 
different  Umitations  and  standards  for 
oils  facilities  with  and  without  RCRA 
subtitle  C  permits.  This  could  also  mean 
not  regulating  discharges  from  the 
treatment  of  non-hazardous  waste 


receipts  or  "non-RCRA  permitted" 
facilities.  The  Panel  discussion  of  this 
option  responded  to  an  SER  comment 
that  non-hazardous  flows  contain 
relatively  low  pollutant  loadings  as 
compared  to  hazardous  flows.  The  Panel 
was  concerned  that  the  same  guidelines 
and  standards  may  not  be  appropriate  to 
flows  with  very  different  characteristics. 
Other  SERs  disagreed  and  argued  that 
hazardous  flows  are  already  heavily 
regulated  while  non-hazardous  flows 
are  not  (although  neither  are  currently 
subject  to  categorical  effluent  guidelines 
or  pretreatment  standards).  In  their 
view,  it  is,  thus,  important  that  the 
proposed  rule  apply  equally  to  both 
types  of  flows.  These  SERs  further 
argued  that  establishing  different 
requirements  for,  or  not  including 
facilities  that  treat  only  non-hazardous 
waste  could  create  a  competitive 
disadvantage  for  those  facilities  that 
treat  both  hazardous  and  non-hazardous 
waste. 

EPA's  database  on  oils  subcategory 
facilities  contains  information  that  was 
collected  at  facilities  which  treat  a 
mixture  of  hazardous  and  non- 
hazardous  wastes  and  facilities  which 
treat  non-hazardous  wastes  only.  The 
majority  of  the  data  collected  prior  to 
the  SBREFA  Panel  was  collected  at 
facilities  which  have  permits  to  accept 
hazardous  waste  and  treat  a  portion  of 
RCRA  subtitle  C  hazardous  waste  with 
non-hazardous  waste.  Some  data  reflect 
facilities  that  do  not  have  a  RCRA 
permit  to  treat  hazardous  waste. 
Although  these  data  suggest  that  flows 
from  non-RCRA  permitted  facilities  may 
have  significantly  lower  pollutant 
loadings,  they  are  inadequate  to  support 
the  conclusion  that  EPA  should 
differentiate  between  oily  facilities  on 
the  basis  of  whether  hazardous  or  non- 
hazardous  wastes  are  treated  at  the 
facility.  Consequently,  EPA  has  not 
proposed  different  regulatory 
requirements  for  facilities  based  on 
distinctions  between  hazardous  and 
non-hazardous  waste  or,  alternatively, 
provided  different  limitations 
depending  on  whether  the  facility  has  a 
RCRA  permit. 

However,  following  the  SBREFA 
panel,  EPA  collected  raw  wastewater 
samples  at  ten  additional  facilities  that 
treat  only  non-hazardous  materials  in 
order  to  obtain  additional  information 
on  the  pollutant  profiles  of  the  wastes 
that  are  treated  at  these  facilities.  These 
samples  have  now  been  analyzed  and 
the  results  are  included  in  Appendix  B 
to  the  technical  development  document. 
EPA  has  not  yet  had  the  opportunity  to 
review  the  data  in  detail  or  to  compare 
these  results  to  the  earlier  data  it 
collected.  As  a  resuh,  the  Agency  at  this 
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time  does  not  know  whether  the  data 
would  support  a  determination  that  oily 
waste  facilities  treating  exclusively  non- 
hazardous  waste  treat  a  significantly 
different  waste  stream  from  RCRA 
subtitle  C  facilities.  Consequently,  EPA 
at  this  time  has  not  proposed  different 
regulatory  requirements  for  oily  waste 
facilities  based  on  whether  they  treat 
hazardous  or  non-hazardous  waste  or 
whether  or  not  they  have  a  RCRA 
subtitle  C  permit. 

EPA  plans  to  review  this  data  in  detail 
and  will  present  its  assessment  before 
commencing  the  public  hearing  on 
pretreatment  standards  scheduled  for 
February  18, 1999.  The  assessment  will 
also  be  available  in  the  public  docket  for 
this  rule  on  that  date.  Any  member  of 
the  public  wishing  to  submit  comment 
on  EPA's  assessment  should  submit 
comments  on  that  information  within  30 
days  of  February  18, 1999.  Note  that 
EPA  will  accept  comment  on  this 
material  only  through  March  22, 1999 
following  the  close  of  the  60  day 
comment  period  for  the  proposed  rule. 

V.  Industry  Profile 

EPA  is  today  proposing  limitations 
and  standards  for  three  subcategories  of 
CWT  facilities:  facilities  treating  either 
metal,  oil,  or  organic  wastes  and 
wastewater.  This  subcategorization 
scheme  is  discussed  in  Section  VII.  The 
following  provides  a  general  description 
of  the  CWT  industry  that  would  be 
subject  to  this  proposal  if  promulgated. 

A.  Description  of  the  Industry 

The  adoption  of  the  increased 
pollution  control  measures  required  by 
CWA  and  RCRA  requirements  had  a 
number  of  ancillary  effects,  one  of 
which  has  been  the  formation  and 
development  of  a  waste  treatment 
industry.  Several  factors  have 
contributed  to  the  growth  of  this 
industry:  (a)  The  manner  in  which 
manufacturing  facilities  have  selected  to 
comply  with  CWA  and  RCRA 
requirements;  (b)  the  manner  in  which 
the  applicability  sections  of 
promulgated  CWA  effluent  guidehnes 
were  developed;  and  (c)  the  RCRA  1992 
used  oil  management  requirements. 

A  manufactiu-ing  facility's  options  for 
managing  wastes  include  on-site 
treatment  or  sending  them  off-site. 
Because  a  large  number  of  operations 
(both  large  and  small)  have  chosen  to 
send  their  wastes  off-site,  specialized 
facilities  have  developed  whose  sole 
commercial  operation  is  the  handling  of 
wastewater  treatment  residuals  and 
industrial  process  by-products. 

The  manner  in  which  the 
applicability  sections  of  many 
promulgated  effluent  guidelines  were 


developed  also  encouraged  the  creation 
of  these  central  treatment  centers. 
Facilities  which  send  their  waste  off-site 
to  CWT  facilities  are  generally 
considered  "zero  or  alternative 
dischargers"  in  the  effluent  guidelines 
development  program,  and  are  not 
directly  subject  to  the  categorical 
standards.  Additionally,  RCRA 
regulations,  such  as  the  1992  used  oil 
management  requirements  (40  CFR  part 
279),  significantly  influenced  the  size 
and  service  provided  by  this  industry. 
Based  upon  responses  to  EPA's  data 
gathering  efforts  (see  discussion  below), 
the  Agency  now  estimates  that  there  are 
approximately  205  CWT  facilities  in  38 
States.  The  major  concentration  of  CWT 
facilities  is  in  EPA  Regions  4.  5,  and  6 
due  to  the  proximity  of  the  industries 
generating  the  wastes  undergoing 
treatment.  At  the  time  of  the  original 
proposal,  EPA  estimated  there  were  85 
CWT  facihties  in  the  United  States. 
EPA,  however,  greatly  underestimated 
the  size  of  the  proposed  oily  waste  and 
recovery  subcategory.  Through 
additional  data  gathering  activities  (see 
discussion  below),  EPA  obtained 
information  on  additional  oils  facilities. 
Except  for  facilities  that  were  included 
or  excluded  because  of  scope  changes/ 
clarifications,  all  of  the  facilities  which 
have  been  added  since  the  original 
proposal  treat  and/or  recover  oily  waste 
and/or  used  oil.  EPA  is  aware  that 
facilities  in  the  metals  and  organics 
subcategories  have  joined  and  or  left  the 
CWT  market  also.  This  is  expected  in  a 
service  industry.  Even  so,  EPA  believes 
its  initial  estimate  of  facilities  in  the 
other  subcategories  is  reasonable  and  no 
adjustments,  other  than  those  resulting 
from  the  redefined  scope  of  the 
industry,  have  been  made.  EPA  notes 
that  its  current  estimate  may  not  include 
the  entire  universe  of  CWT  facilities, 
and  again  solicits  information  on  the 
number,  name,  and  location  of  facilities 
within  this  industry. 

CWT  facihties  do  not  fall  into  a  single 
description  and  are  as  varied  as  the 
wastes  they  accept.  Some  treat  wastes 
from  a  few  generating  facilities  while 
others  treat  wastes  from  hundreds  of 
generators.  Some  treat  only  certain  types 
of  waste  while  others  accept  many 
wastes.  Some  treat  non-hazardous 
wastes  exclusively  while  others  treat 
hazardous  and  non-hazardous  wastes. 
Some  primarily  treat  concentrated 
wastes  while  others  primarily  treat  more 
dilute  wastes.  For  some,  their  primary 
business  is  the  treatment  of  other 
company's  wastes  while,  for  others, 
CWT  is  ancillary  to  their  main  business. 

CWT  facihties  treat  hazardous  and/or 
non-hazardous  wastes.  At  the  time  of 
the  original  proposal,  a  few  of  the 


facilities  in  the  industry  database  solely 
accepted  wastes  classified  as  non- 
hazardous  under  RCRA.  The  remaining 
facilities  accepted  either  hazardous 
wastes  only  or  a  combination  of 
hazardous  and  non-hazardous  wastes. 
The  vast  majority  of  the  newly 
identified  oils  facilities  only  accept  non- 
hazardous  materials.  As  such,  EPA 
believes  the  market  for  CWT  of  non- 
hazardous  materials  has  increased 
during  the  1990s. 

CWT  facilities  service  a  variety  of 
customers.  A  CWT  facility  generally 
receives  a  variety  of  wastes  daily  from 
dozens  of  customers.  Some  customers 
routinely  generate  a  particular  waste 
stream,  and  are  either  unable  to  provide 
effective  on-site  treatment  of  that  waste 
stream  or  find  it  cheaper  to  send  the 
waste  stream  off-site  for  treatment. 
Some  customers  utilize  CWT  facilities 
because  they  generate  particular  waste 
streams  only  sporadically  (for  example 
tank  removal,  tank  cleaning  and 
remediation  wastes)  and  are  unable  to 
economically  provide  effective  on-site 
treatment  of  these  wastes.  Some, 
including  many  which  are  small 
businesses,  utilize  CWT  facilities  as 
their  primary  source  of  wastewater 
treatment. 

Before  a  CWT  facility  accepts  a  waste 
for  treatment,  the  waste  generally 
undergoes  rigorous  screening  for 
compatibility  with  other  wastes  being 
treated  at  the  facility.  Waste  generators 
initially  furnish  the  treatment  facility 
with  a  sample  of  the  waste  stream  to  be 
treated.  The  sample  is  analyzed  to 
characterize  the  level  of  pollutants  in 
the  sample,  and,  at  some  facilities, 
bench-scale  treatability  tests  are 
performed  to  determine  what  treatment 
is  necessary  to  treat  the  waste  stream 
effectively.  After  all  analyses  and  tests 
are  performed,  the  treatment  facility 
determines  the  cost  for  treating  the 
waste  stream.  If  the  waste  generator 
accepts  the  cost  of  treatment,  shipments 
of  the  waste  stream  to  the  treatment 
facility  will  begin.  Generally,  for  each 
truck  load  of  waste  received  for 
treatment,  the  treatment  facility  collects 
a  sample  from  the  shipment  and 
analyzes  the  sample  to  determine  if  it  is 
similar  to  the  initial  sample  tested.  If  the 
sample  is  similar,  the  shipment  of  waste 
will  be  treated.  If  the  sample  is  not 
similar,  but  falls  within  an  allowable 
range  as  determined  by  the  treatment 
facility,  the  treatment  facility  will 
reevaluate  the  estimated  cost  of 
treatment  for  the  shipment.  Then,  the 
waste  generator  decides  if  the  waste  will 
remain  at  the  treatment  facility  for 
treatment.  If  the  sample  is  rot  similar, 
and  does  not  fall  within  an  allowable 
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range,  the  tre«  tment  facility  will  decline 
the  shipment  "or  treatment. 

Many  treatment  facilities  and  waste 
generators  coiiplete  extensive  amounts 
of  paperwork  during  the  waste 
acceptance  pr  ocess.  Most  of  the 
paperwork  is  required  by  Federal.  State, 
and  local  regulations.  The  amount  of 
paperwork  necessary  for  accepting  a 
waste  stream  -nay  be  a  significant 
component  o  the  cost  of  operating  CWT 
facilities. 


pol 
'tl 


ion 


luenl 


;  WB 


int) 


treatn  lent 
lat 


B.  Off-Site 
Comparable 

As  noted 
increased 
required  by 
regulations 
the  formati 
CWTindustr' 
growth  of  th 
CWA  effl 
program  as 
manufacturi 
comply  with 
requirements 

The  CWA 
of  limitations 
categories  of 
discharge  i 
introduce  po 
owned 
facilities  th 
wastewater  ( 
POTWs)  ma 
requirements 
Parts  400  to 
manufacturii^g 
-generate  no 
facilities  thai 
waters,  and 
of  alternative 
practice  (for 
injection,  i 
surface  im 
and  transfer 
Thus,  for 
CWA  and 
electroplatin  i 
made  proces  > 
and  recycle 
extend  the  1 
minimize  th 
treatment  s 
wastewater 
economicallv 
electroplating 
to  off-site  " 
metals 
on-site 
the  OCPSF 
transferred 
and  small  v 
wastewater 
When  estim  It 
for  the  OCP$F 
the  OCPSF 
assumed. 


Tr  fatwent  Incentives  and 
'.  ^reatment 


b<  fore,  the  adoption  of  the 
ution  control  measures 
e  CWA  and  RCRA 

WBre  a  significant  factor  in 
and  development  of  the 
.  Major  contributors  to  the 
I  industry  include  the  EPA 
limitations  guidelines 
j11  as  the  manner  in  which 

rg  facilities  have  elected  to 
CWA  and  RCRA 


RCRA 


n^es 


hidges 
were 


,  recov  ery 
!  treatment 


sel 
(ill 

10 


I  squires  the  establishment 
and  standards  for 
joint  sources  that 
surface  waters  or 
lutants  into  publicly 

works.  At  present, 
do  not  discharge 
or  introduce  pollutants  to 
not  be  subject  to  the 
of  40  CFR  Subchapter  N 
71.  Such  facilities  include 
or  service  facilities  that 
Process  wastewater, 
il  recycle  all  contaminated 
icilities  that  use  some  kind 
disposal  technology  or 
sxampie,  deep  well 
m  ineration,  evaporation, 
pcundment,  land  application, 

•  0  a  CWT  facility), 
example,  in  implementing 
requirements  in  the 
industry,  many  facilities 
modifications  to  conserve 
rocess  wastewater,  to 

of  plating  baths,  and  to 
generation  of  wastewater 
s.  As  the  volumes  of 
reduced,  it  became 
attractive  to  transfer 
metal-bearing  wastewater 
C\)l/T  facilities  for  treatment  or 
rather  than  to  invest  in 
systems.  In  the  case  of 
industry,  many  facilities 
lected  process  residuals 
umes  of  process 
off-site  CWT  facilities, 
ing  the  engineering  costs 
industry  to  comply  with 
ion,  the  Agency 
on  economies  of  scale. 
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in  the  case  of  facilities  with  wastewater 
flows  less  than  500  gallons  per  day,  that 
such  plants  would  use  off-site  rather 
than  on-site  wastewater  treatment. 

In  the  development  of  existing 
effluent  guidelines  EPA  considered 
incremental  costs  for  facilities  that 
would  likely  choose  hauling  wastes  to 
CWT  facilities  as  a  less  expensive 
alternative  to  compliance  with  the 
effluent  guideline  by  installing  and 
operating  control  and  treatment 
technologies  on-site.  These  estimates 
generally  used  an  average  cost  of 
treatment  provided  by  CWT  facilities  at 
that  time.  EPA  excluded  from  these 
estimates  facilities  that  were  hauling 
wastes  to  CWT  facilities  in  advance  of 
effluent  guidelines  for  their  industr>'. 
The  potential  economic  impact  of  the 
incremental  controls  being  required 
through  today's  proposal  on  customers 
was  evaluated  and  found  to  increase  the 
price  from  less  than  half  a  percent  to 
approximately  25  percent. 

The  Agency  believes  that  any  wastes 
transferred  to  an  off-site  CWT  facility 
should  be  treated  effectively,  in  a 
manner  consistent  with  the  technology- 
based  provisions  of  the  CWA,  and  that 
categorical  standards  are  necessary  to 
ensure  that  this  occurs.  In  the  absence 
of  appropriate  regulations  to  ensure  at 
least  comparable  or  adequate  treatment, 
the  CWT  facility  may  inadvertently  offer 
an  economic  incentive  for  increasing  the 
pollutant  load  to  the  environment.  One 
of  the  Agency's  primary  concerns  is  the 
potential  for  a  discharger  to  reduce  its 
wastewater  pollutant  concentrations 
through  dilution  rather  than  through 
appropriate  treatment.  While  the 
Agency  has  already  promulgated 
regulations  at  §  403.6(d)  prohibiting 
dilution  in  lieu  of  treatment,  it  is 
concerned  that  some  CWT  facilities  may 
be  inadvertently  engaging  in  dilution  by 
combining  in  a  single  treatment  system 
dissimilar  waste  streams  for  which 
different  types  of  treatment  would  be 
more  appropriate.  Today's  proposal  is 
designed  to  ensure  that  wastes 
transferred  to  CWT  facilities  will  be 
treated  effectively. 

This  is  illustrated  by  the  information 
the  Agency  obtained  during  the  data 
gathering  activities  for  the  1995 
proposal.  EPA  visited  27  CWT  facilities 
in  an  effort  to  identify  well-designed, 
well-operated  candidate  treatment 
systems  for  sampling.  Two  of  the 
principal  criteria  for  selecting  plants  for 
sampling  were  whether  the  plant 
applied  waste  management  practices 
that  increased  the  effectiveness  of  the 
treatment  system  and  whether  the 
treatment  system  was  effective  in 
removing  pollutants.  One  of  the  primary 
reasons  why  some  plants  did  not  satisfy 


these  criteria  was  co-dilution  of  one 
type  of  waste  with  another.  For 
example,  many  facilities  treated  metal- 
bearing  and  oily  wastes  in  the  same 
treatment  system  and  many  facilities 
mixed  non-CWT  wastewater  with  CWT 
wastewater.  Mixing  metal-bearing  with 
non-metal-bearing  oily  wastewater  and 
mixing  CWT  with  non-CWT  wastewater 
provides  a  dilution  effect  which 
generally  reduces  the  efficiency  of  the 
wastewater  treatment  system.  Of  the  27 
plants  visited,  many  were  not  sampled 
because  of  the  problems  of  assessing 
CWT  treatment  efficiencies  due  to 
combining  one  type  of  wastewater  with 
another. 

Today's  proposal  would  ensure,  to  the 
extent  possible,  that  metal-bearing 
wastes  are  treated  with  metals  control 
technology,  that  oily  wastes  are  treated 
with  oils  control  technology,  and  that 
organic  wastes  are  treated  with  organics 
control  technology. 

In  developing  today's  proposal.  EPA 
identified  a  wide  variation  in  the  size  of 
CWT  facilities  and  the  level  of  treatment 
provided  by  these  facilities.  Often, 
pollatant  removals  were  significantly 
lower  than  would  have  been  required 
had  the  wastewaters  been  treated  at  the 
site  where  generated.  In  particular, 
EPA's  survey  indicated  that  some 
facilities  were  employing  only  the  most 
basic  pollution  control  equipment  and, 
as  a  result,  achieved  low  pollutant 
removals  relative  to  those  which  could 
be  achieved  through  the  use  of  other 
available  pollutant  control  technologies. 
Further,  as  explained  below,  EPA  found 
that  most  facilities  had  not  installed 
appropriate  technology  and/ or  were  not 
operating  the  installed  technology 
effoctively. 

As  discussed  previously,  during 
consideration  of  this  proposal.  EPA 
looked  at  whether  it  should  limit  the 
scope  of  national  regulation  to  facilities 
above  a  certain  size  or  flow  level 
because  of  information  before  the 
Agency  suggesting  that,  in  the  case  of 
many  smaller  facilities,  the  costs  of 
additional  controls  would  represent  a 
significant  increase  in  their  costs  of 
operation.  The  Small  Business 
Advocacy  Review  (SBAR)  Panel, 
convened  by  EPA  for  this  rulemaking, 
discussed  this  approach  extensively.  For 
the  reasons  explained  above,  however, 
EPA  is  not  proposing  to  limit  the  scope 
of  today's  proposal  based  on  either  the 
size  of  a  facility  or  the  volume  of 
wastewater  flows.  The  effect  of  such  an 
approach,  given  the  structure  of  the 
industry  and  treatment  levels  currently 
observed  at  some  facilities,  could  be  to 
encourage  the  movement  of  wastewater 
to  facilities  that  are  not  providing 
effective  treatment.  EPA  is.  however. 
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requesting  comment  on  this  approach, 
which  is  discussed  in  Section  IV. S.  In 
order  to  ensure  adequate  controls  for 
wastewater  discharges  from  CWT 
facilities  that  accept  waste  and 
wastewater  that  would  otherwise  be 
controlled  by  other  guidelines,  EPA  is 
proposing  that  all  members  of  the  CWT 
industry  comply  with  economically 
achievable,  national  CWT  standards. 

VI.  Summary  of  EPA  Activities  and 
Data  Gathering  Efforts 

A.  Preliminary  Data  Summary  for  the 
Hazardous  Waste  Treatment  Industry 

EPA's  initial  effort  to  develop  effluent 
limitations  guidelines  and  pretreatment 
standards  for  the  waste  treatment 
industry  began  in  1986.  The  Agency 
initiated  a  study  which  looked  at  a 
range  of  facilities,  including  CWT 
facilities,  landfills  and  industrial  waste 
combustors,  that  received  hazardous 
waste  from  off-site  for  treatment, 
recovery,  or  disposal.  The  purpose  of 
the  study  was  to  develop  information  to 
characterize  the  hazardous  waste 
treatment  industry,  its  operations,  and 
pollutant  discharges  to  the  nation's 
waters.  EPA  published  the  results  of  its 
examination  of  the  industry  in  a  report 
entitled  the  "Preliminary  Data  Summary 
for  the  Hazardous  Waste  Treatment 
Industry"  in  1989  (EPA  440/1-89/100). 
In  addition,  EPA  conducted  two  similar, 
but  separate  studies,  of  the  solvent 
recycling  industry  and  the  used  oil 
reclamation  and  re-refining  industry 
during  the  same  time  period.  In  1989, 
EPA  also  published  the  results  of  these 
studies  in  two  reports  entitled  the 
"Preliminary  Data  Summary  for  the 
Solvent  Recycling  Industry"  (EPA  440/ 
1-89/102)  and  the  "Preliminary  Data 
Summary  for  Used  Oil  Reclamation  and 
Re-refi|iing  Industry"  (EPA  440/1-89/ 
014). 

After  a  thorough  analysis  of  the  data 
presented  in  the  Preliminary  Data 
Siunmary,  EPA  decided  it  should 
develop  effluent  guidelines  regulations 
for  the  CWT  industry.  EPA  also  decided 
to  develop  effluent  guidelines 
regulations  for  landfills  and  industrial 
waste  combustors,  proposing  these  on 
February  6,  1998  (63  FR  6426  and  63  FR 
6392,  respectively).  In  addition  to  CWT 
facilities,  EPA  also  studied  fuel 
blending  operations  and  waste 
solidification/stabilization  facilities.  As 
detailed  and  defined  in  the  applicability 
section,  EPA  has  decided  not  to  propose 
nationally  applicable  effluent 
limitations  guidelines  and  standards  for 
fuel  blending  and  stabilization 
operations. 


B.  Survey  Questionnaires  (1991  Waste 
Treatment  Industry  Questionnaire  and 
Detailed  Monitoring  Questionnaire) 

There  are  three  major  sources  of 
information  and  data  used  in 
developing  today's  effluent  limitations 
guidelines  and  standards  proposal.  Two 
of  these  are  industry  i-esponses  to 
detailed  technical  and  economic 
questionnaires  and  responses  to 
subsequent  follow  up  monitoring 
questionnaires  distributed  by  EPA  (the 
third  is  discussed  in  the  subsequent 
section).  In  1991,  EPA  sent  the  1991 
Waste  Treatment  Industry 
Questionnaire  to  455  facilities  that  the 
Agency  had  identified  as  possible  CWT 
facilities.  Because  there  is  no  specific 
CWT  Industry  Standard  Industrial  Code 
(SIC)  code,  identification  of  facilities 
was  difficult.  EPA  looked  to  directories 
of  treatment  facilities,  other  Agency 
information  sources,  and  even 
telephone  directories  to  identify  the  455 
facilities  which  received  the 
questionnaires.  EPA  received  responses 
from  413  facilities  indicating  that  89 
treated  or  recovered  material  from  off- 
site  industrial  waste  in  1989.  The 
remaining  324  facilities  did  not  treat,  or 
recover,  materials  from  industrial  waste 
from  off-site.  Four  of  the  89  facilities 
received  waste  via  a  pipeline  (fixed 
delivery  system)  from  the  original 
source  of  wastewater  generation. 

The  technical  section  of  the 
questionnaire  specifically  requested 
information  on:  (1)  the  type  and 
quantities  of  wastes  accepted  for 
treatment;  (2)  the  industrial  waste 
management  practices  used;  (3)  the 
quantity,  treatment,  and  disposal  of 
wastewater  generated  during  industrial 
waste  management;  (4)  available 
analytical  monitoring  data  on 
wastewater  treatment;  (5)  the  degree  of 
co-treatment  (treatment  of  CWT 
wastewater  with  wastewater  from  other 
industrial  operations  at  the  facility);  and 
(6)  the  extent  of  wastewater  recycling 
and/or  reuse  at  the  facility.  EPA 
obtained  further  information  through 
follow-up  telephone  calls  and  written 
requests  for  clarification  of 
questionnaire  responses. 

As  a  follow-up  to  the  initial 
questionnaire,  EPA  requested  detailed 
wastewater  monitoring  information 
from  twenty  in-scope  facilities  selected 
from  the  questionnaire  mailing  list. 
These  facilities  were  selected  based 
upon  their  responses.  EPA  reviewed 
each  facility's  monitoring  summary 
provided  in  the  questionnaire,  discharge 
permit  requirements,  off-site  waste 
receipts,  and  treatment  technologies  and 
practices.  Based  on  responses,  EPA 
determined  that  these  twenty  facilities 


could  provide  useful  information  on 
technology  performance  and  pollutant 
removal. 

EPA  asked  that  the  twenty  selected 
facilities  send  effluent  wastewater 
monitoring  data  in  the  form  of 
individual  data  points  rather  than 
monthly  aggregates,  generally  for  the 
1990  calendar  year.  When  appropriate, 
EPA  used  this  detailed  monitoring  data 
to  calculate  the  variability  factors  and 
long-term  averages  used  in  determining 
the  industry  effluent  limits  (See  section 
IX  of  today's  notice).  EPA  also  requested 
analytical  data  for  intermediate  waste 
treatment  points  firom  some  facilities.  In 
this  manner,  EPA  hoped  to  obtain 
information  about  pollutant  removal 
across  individual  treatment  units  in 
addition  to  the  entire  treatment  train. 
Finally,  EPA  asked  facilities  to  submit 
information  on  pollutant  concentrations 
and  waste  receipt  data  for  a  six  week 
period.  EPA  collected  the  waste  receipt 
data  to  provide  information  about  the 
types  of  wastes  treated  and  the  influent 
waste  characteristics  due  to  the  absence 
of  influent  wastewater  monitoring  data. 

C.  Wastewater  Sampling  and  Site  Visits 

Between  1989  and  1994,  EPA  visited 
27  CWT  facilities.  The  purpose  of  these 
visits  was  to  collect  various  information 
about  the  operation  of  CWT  facilities 
and,  in  most  cases,  to  evaluate  each 
facility  as  a  potential  week-long 
sampling  candidate.  The  selection  of 
these  facilities  was  largely  based  on  the 
types  of  off-site  waste  received  at  the 
facility  and  the  types  of  wastewater 
treatment  operations  on-site.  During  the 
site  visits,  EPA  collected  information  on 
the  facility  and  its  operations.  This 
included  information  on  the  wastes 
accepted  for  treatment  and  the  facility's 
waste  acceptance  criteria,  the  raw 
wastewater  generated  and  its  sources, 
the  wastewater  treatment  on-site,  and 
the  location  of  potential  sampling 
points.  Following  the  original  CWT 
proposal,  EPA  conducted  site  visits  at 
eleven  additional  facilities.  EPA 
selected  these  facilities  based  on 
information  obtained  through  comment 
responses  and  contacts  with  the 
industry,  AMSA,  and  EPA  Regional 
staff. 

Based  on  an  analysis  of  information 
collected  during  the  site  visits,  EPA 
selected  14  facilities  to  sample  in  order 
to  characterize  the  performance  of  their 
treatment  systems.  EPA  sampled  ten  of 
the  facilities  prior  to  the  original 
proposal  and  four  facilities  after  the 
1995  proposal.  EPA  sampled  twice  at 
two  of  the  facilities.  During  each 
sampling  episode,  EPA  sa:^pled  facility 
influent  and  effluent  streams.  EPA  also 
collected  samples  at  intermediate  points 
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throughout  ths  entire  waste/wastewater 
treatment  syst  jm  to  assess  the 
performance  c  f  individual  treatment 
units.  General  y.  EPA  conducted  the 
sampling  epis  Ddes  over  a  five  day 
period.  EPA  o  jtained  24-hour 
composite  san  iples  for  continuous 
systems  and  g  -ab  samples  for  batch 
systems.  Depending  on  the  wastes/ 
wastewaters  ti  eated  at  the  site  and  the 
technology  er  iployed,  EPA  analyzed  for 
up  to  460  ana  ytes. 

Data  collect  3d  from  the  influent 
samples  conti  ibuted  to  characterization 
of  the  industr^  development  of  the  list 
of  pollutants  i  if  concern,  and 
development  3f  raw  wastewater 
characteristic ..  EPA  used  the  data 
collected  fron;  the  influent, 
intermediate,  and  effluent  points  to 
analyze  the  ef  Icacy  of  treatment  at  the 
facilities,  and  to  develop  current 
discharge  concentrations,  loadings,  and 
the  treatment  technology  options  for  the 
CWT  industry .  EPA  used  data  collected 
from  the  efflusnt  points  to  calculate  the 
long-term  ave  rages  (LTAs)  and 
limitations  fo  ■  each  of  the  proposed 
regulatory  op  ions. 

Additional  y.  in  March  and  April 
1998,  EPA  CO  iducted  site  visits  at 
eleven  facilities  which  treat  and/or 
recover  non-h  azardous  oils  wastes,  oily 
wastewater,  c  r  used  oil  material  from 
off-site.  Whili  i  the  information  collected 
at  these  facili  ies  was  similar  to 
information  c  ollected  during  previous 
site  visits,  these  facilities  were  selected 
based  solely  ( m  waste  receipts.  That  is, 
they  were  sel  scted  specifically  to 
investigate  the  question  of  whether  oily 
hazardous  wj  ste  receipts  are  different 
from  oily  nor -hazardous  waste  receipts 
and  whether  aily  wastes  at  facilities 
without  ROR.  ^  hazardous  waste  permits 
are  significantly  different  from  oily 
waste  treated  by  facilities  with  RCRA 
permits.  The  facilities  represent  a 
diverse  mix  c  f  facility  size,  treatment 
processes,  and  geographical  locations. 
Also,  unlike  )revious  site  visits,  EPA 
collected  san  pies  of  their  waste  receipts 
and  effluent  discharged  at  10  of  these 
facilities.  Thisse  samples  were  one-time 
grabs  and  were  analyzed  for  metals, 
classicals,  and  semi-volatile  organic 
compounds.  The  analytical  results  are 
included  in  i  n  appendix  to  the 
technical  dei  elopment  document,  but 
EPA  has  not  incorporated  the  results 
into  the  anal  ^ses  presented  today.  As 
discussed  in  Section  IV. S.  EPA  plans  to 
use  this  anal  ^ical  data  for  further 
analyses  and  will  present  its  assessment 
before  comm  encement  of  the 
pretreatmeni  public  hearing  on  February 
18.  1999. 


1.  Metal-bearing  Waste  Treatment  and 
Recovery  Sampling 

Of  the  sampling  episodes  completed 
from  1989  to  1994,  EPA  conducted  six 
at  facilities  classified  in  the  metals 
subcategory.  EPA  re-sampled  at  two  of 
these  facilities  in  1996  following  the 
original  proposal.  Both  of  these  facilities 
had  altered  their  treatment  systems 
somewhat  from  the  treatment  schemes 
in  place  at  the  time  of  the  original 
sampling  episodes.  All  of  the  facilities 
employed  some  form  of  chemical 
precipitation  as  part  of  their  treatment 
of  the  metal-bearing  waste  streams.  Only 
one  of  the  facilities  sampled  discharged 
to  a  surface  water.  The  rest  are  indirect 
dischargers.  The  Agency  evaluated  the 
following  treatment  technologies: 
primary  precipitation,  secondary 
precipitation,  and  tertiary  precipitation, 
selective  metals  precipitation,  gravity 
separation,  multimedia  filtration, 
clarification,  liquid  and  sludge 
filtration,  and  treatment  technologies  for 
cyanide  destruction. 

2.  Oily  Waste  Treatment  and  Recovery 
Sampling 

Of  the  sampling  episodes  completed 
between  1989  and  1994,  EPA  conducted 
four  at  facilities  which  treat  oily  wastes. 
During  1995-1996,  the  Agency  sampled 
an  additional  two  oily  waste  facilities. 
All  performed  an  initial  gravity 
separation  step  with  or  without 
emulsion  breaking  to  remove  oil  from 
wastewater.  At  this  point,  some 
facilities  commingled  the  oily 
wastewaters  with  other  non-oily 
wastewaters  for  additional  treatment.  At 
facilities  which  commingled  their  waste 
streams,  data  was  collected  after  the 
emulsion  breaking  step  and  prior  to 
commingling  to  characterize  waste 
receipts  and  not  for  establishing 
limitations  and  standards.  None  of  the 
sampled  oils  facilities  were  direct 
discharging  facilities.  EPA  evaluated  the 
following  treatment  technologies  for  this 
subcategory:  gravity  separation, 
emulsion  breaking,  ultrafiltration, 
dissolved  air  flotation,  biological 
treatment,  reverse  osmosis,  carbon 
adsorption,  and  air  stripping.  For  the 
sampling  episodes  prior  to  1995.  EPA 
analyzed  samples  for  oil  and  grease 
using  Method  413.1  (total  recoverable 
oil  and  grease)  which  uses  freon.  Since 
this  method  is  being  phased  out,  for  the 
sampling  episodes  conducted  during 
1995  and  1996,  EPA  analyzed  the 
samples  for  oil  and  grease  as  measured 
by  the  newly  proposed  Method  1664  for 
Hexane  Extractable  Materials  (HEM)  and 
Silica  Gel  Treated  Hexane  Extractable 
Materials  (SGT-HEM).  EPA  believes 
that  oil  and  grease  measurements  from 


Method  413.1  and  HEM  measurements 
from  Method  1664  are  comparable  and 
has  used  the  data  interchangeably. 

3.  Organic  Waste  Treatment  and 
Recovery  Sampling 

EPA  had  difficulty  identifying 
facilities  that  could  be  used  to 
characterize  waste  streams  and  assess 
treatment  technology  performance  for 
the  organics  subcategory.  A  large 
portion  of  the  facilities  whose  organic 
waste  treatment  operations  EPA 
evaluated  had  other  industrial 
operations  on-site.  For  these  facilities, 
CWT  waste  streams  represented  a  minor 
component  of  the  overall  flow  treated  at 
the  facility. 

EPA  did  identify  and  sample  three 
facilities  treating  a  significant  volume  of 
off-site  generated  organic  waste  relative 
to  non-CWT  flows.  EPA  evaluated  the 
following  treatment  technologies 
employed  at  these  facilities:  air 
stripping,  biological  treatment  in  a 
sequencing  batch  reactor,  multi-media 
filtration,  carbon  adsorption  and  carbon 
dioxide  extraction.  None  of  the  organic 
facilities  sampled  were  direct 
discharging  facilities.  EPA  has  not  used 
data  from  one  of  the  facilities  in 
calculating  effluent  levels  achievable 
with  its  in-place  technologies  because 
the  facility  was  experiencing 
operational  difficulties  with  the 
treatment  system  at  the  time  of 
sampling.  In  addition,  after  reviewing 
this  facility's  waste  receipts  during  the 
sampling  episode,  EPA  determined  that 
the  facility  accepted  both  oil 
subcategory  and  organic  subcategory 
waste  streams  and  commingled  them  for 
treatment.  EPA  has  also  not  used  data 
from  a  second  facility  in  calculating 
effluent  levels  achievable  with  its  in- 
place  technologies  for  the  same  reason. 

D.  Analytical  Methods 

Section  304(h)  of  the  Clean  Water  Act 
directs  EPA  to  promulgate  guidelines 
establishing  test  procedures  for  the 
analysis  of  pollutants.  These  methods 
allow  the  analyst  to  determine  the 
presence  and  concentration  of 
pollutants  in  wastewater,  and  are  used 
for  compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.21,  122.41, 122.44 
and  123.25.  and  for  the  implementation 
of  the  pretreatment  standards  under  40 
CFR  403.10  and  403.12.  To  date,  EPA 
has  promulgated  methods  for  all 
conventional  and  toxic  pollutants  and 
for  some  nonconventional  pollutants. 
EPA  has  identified  five  pollutants 
pursuant  to  section  304(a)(4)  of  the 
CWA  defined  as  "conventional 
pollutants"  (See  40  CFR  401.16).  Table 
I-B  at  40  CFR  part  136  lists  the 
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analytical  methods  approved  for  these 
pollutants.  EPA  has  listed,  pursuant  to 
section  307(a)  of  the  Act,  65  metals  and 
organic  pollutants  and  classes  of 
pollutants  as  "toxic  pollutants"  at  40 
CFR  401.15.  From  the  list  of  65  classes 
of  toxic  pollutants,  EPA  identiHed  a  list 
of  126  "Priority  Pollutants."  This  list  of 
Priority  Pollutants  is  shown,  for 
example,  at  40  CFR  Part  423,  Appendix 
A.  The  list  includes  non-pesticide 
organic  pollutants,  metal  pollutants, 
cyanide,  asbestos,  and  pesticide 
pollutants. 

Currently  approved  methods  for 
metals  and  cyanide  are  included  in  the 
table  of  approved  inorganic  test 
procedures  at  40  CFR  136.3.  Table  I-B. 
Table  I-C  at  40  CFR  136.3  lists  approved 
methods  for  measurement  of  non- 
pesticide  organic  pollutants,  and  Table 
I-D  lists  approved  methods  for  the  toxic 
pesticide  pollutants  and  for  other 
pesticide  pollutants.  Dischargers  must 
use  the  test  methods  promulgated  at  40 
CFR  136.3  or  incorporated  by  reference 
in  the  tables,  when  available,  to  monitor 
pollutant  discharges  from  the  CWT 
industry,  unless  specified  otherwise  in 
Part  437  or  by  the  permitting  authority. 

Table  I-C  does  not  list  11  CWT  semi- 
volatile  organic  pollutants  and  two  CWT 
volatile  organic  pollutants  (2-butanone 
and  2-propanone).  However,  the  analyte 
list  for  EPA  Method  1624  contains  both 
volatile  organic  pollutants  and  the 
analyte  list  for  EPA  Method  1625 
contains  four  of  the  semivolatile  organic 
pollutants.  EPA  promulgated  both  of 
these  methods  for  use  in  Clean  Water 
Act  measurement  programs  at  40  CFR 
part  136i  Appendix  A.  As  a  part  of  this 
rulemaking,  EPA  is  proposing  to  allow 
the  use  of  EPA  Method  1624  for  the 
determination  of  the  CWT  volatile 
organic  pollutants  and  modified 
versions  of  EPA  Methods  625  and  1625 
for  the  determination  of  all  CWT 
semivolatile  organic  pollutants.  The 
proposed  modifications  to  EPA  Methods 
625  and  1625  have  been  included  in  the 
Docket  for  this  rulemaking.  The 
modified  versions  of  Methods  625  and 
1625  will  allow  the  analysis  of  all  CWT 
semivolatile  organic  pollutants  by  each 
method.  If  EPA  adopts  these  proposed 
modifications,  the  following  pollutants 
will  be  added  to  their  respective  analyte 
lists. 

Additions  to  EPA  Method  1625  and  EPA 
Method  625 

Pollutant  CASRN 

acetophenone 98-86-2 

aniline 62-53-3 

benzoic  acid  65-85-0 

2,3-dichloroaniline  608-27-5 

o-cresol  95-48-7 


Pollutant 


CASRN 


p-cresol  160-44-5 

pyridine  110-86-1 

Additions  to  EPA  Method  625: 

Pollutant  CASRN 

alpha-terpiueol 98-55-5 

carbazole  86-74-8 

n-decane  124-18-5 

n-octadecane  593-45-3 

These  pollutants  were  found  in  CWT 
industry  wastewaters  in  EPA's  data 
gathering.  The  modifications  to  Methods 
625  and  1625  consist  of  text, 
performance  data,  and  preliminary 
quality  control  (QC)  acceptance  criteria 
for  the  additional  analytes,  if  available. 
This  information  will  allow  a  laboratory 
to  practice  the  methods  with  the 
additional  analytes  as  an  integral  part. 
The  QC  acceptance  criteria  for  the 
additional  analytes  to  be  added  to 
Method  1625  have  been  validated  in 
single-laboratory  studies.  EPA  plans 
further  validation  of  these  method 
modifications  by  use  in  subsequent  data 
gathering  for  the  final  rule,  and  plans  to 
promulgate  these  method  modifications 
for  monitoring  at  40  CFR  part  437  (see 
40  CFR  401.13)  or  at  40  CFR  part  136 
in  the  final  rule  for  this  rulemaking. 

On  March  28,  1997,  EPA  proposed  a 
means  to  streamline  the  method 
development  and  approval  process  (62 
FR  14975)  and  on  October  6,  1997.  EPA 
published  a  notice  of  intent  to 
implement  a  performance-based 
measurement  system  (PBMS)  in  all  of  its 
programs  to  the  extent  feasible  (62  FR 
52098).  The  Agency  is  currently 
determining  the  specific  steps  necessary 
to  implement  PBMS  in  all  of  its 
regulatory  programs,  and  has  approved 
a  plan  for  implementation  of  PBMS  in 
the  water  programs.  Under  PBMS, 
regulated  entities  will  be  able  to  modify 
methods  without  prior  approval  and 
will  be  able  to  use  new  methods  without 
prior  EPA  approval,  provided  they 
notify  the  regulatory  authority  to  which 
the  data  will  be  reported.  EPA  expects 
a  final  rule  implementing  PBMS  in  the 
water  programs  by  the  beginning  of 
calendar  year  1999.  When  the  final  rule 
takes  effect,  regulated  entities  in  the 
CWT  industry  will  be  able  to  select 
methods  for  monitoring  other  than  those 
approved  at  40  CFR  parts  136  and  437, 
provided  that  certain  validation 
requirements  are  met.  Many  of  the 
details  were  provided  at  proposal  (62  FR 
14975)  and  will  be  finalized  in  the  final 
PBMS  rule. 


E.  Public  Comments  to  the  1995 
Proposal  and  the  1996  Notice  of  Data 
Availability 

In  addition  to  data  obtained  through 
the  Waste  Treatment  Industry 
Questionnaire,  DMQ,  site  visits  and 
sampling  episodes,  commenters  on  the 
1995  proposal  and  the  1996  Notice  of 
Data  Availability  also  provided  data  to 
EPA.  In  fact,  much  of  EPA's  current 
description  and  estimates  of  the  size  of 
the  oils  subcategory  is  based  on 
comments  to  the  1996  Notice  of  Data 
Availability. 

As  described  earlier,  following  the 
1995  proposal,  EPA  revised  its  estimate 
of  the  number  of  facilities  in  the  oils 
subcategory  and  its  description  of  the 
oils  subcategory.  Using  new  information 
provided  by  the  industry  during  the 

1995  proposal  comment  period  in 
conjunction  with  questionnaire 
responses  and  sampling  data  used  to 
develop  the  proposal,  EPA  has 
recharacterized  this  subcategory  of  the 
industry.  This  recharacterization 
reflected  new  data  on  the  wastes  treated 
by  the  subcategory,  the  technology  in- 
place,  and  the  pollutants  discharged.  As 
part  of  this  recharacterization,  EPA 
developed  individual  profiles  for  each 
of  the  newly  identified  oils  facilities  by 
modeling  current  wastewater  treatment 
performance  and  treated-effiuent 
discharge  flow  rates.  In  addition, 
assuming  the  same  treatment  technology 
options  identified  at  proposal,  EPA 
recalculated  the  projected  costs  of  the 
proposed  options  under  consideration, 
expected  pollutant  reductions 
associated  with  the  options,  and  the 
projected  economic  impacts. 

EPA  presented  its  recharacterization 
of  the  oils  subcategory  in  the  September 

1996  Notice  of  Data  Availability  (61  FR 
48806).  At  that  time.  EPA  estimated 
there  were  an  additional  240  facilities  in 
the  oils  subcategory  and.  as  noted 
above,  EPA  developed  a  facility  profile 
for  each  of  these  facilities.  EPA 
presented  that  information  in  the  1996 
Notice  and  requested  that  facilities 
comment  on  the  validity  of  the  modeled 
profiles.  In  order  to  facilitate  that  effort, 
copies  of  the  Notice  and  the  individual 
facility  profile  were  mailed  to  each  of 
the  newly  identified  facilities.  The 
facility  information  sheets  summarized 
the  estimates  that  EPA  developed  for 
operations  at  a  facility.  The  facility 
information  sheets  provided  EPA's 
estimates  on  the  facility's  following 
characteristics:  treated  effiuent  flow, 
RCRA  permit  status,  quantity  of  oily 
waste  being  treated,  quantity  of  oil 
recovered,  characteristics  uf  the  final 
treated  effluent,  oily  waste  technologies 
in  place,  total  cost  of  providing  oily 
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waste  treatment  and  recovery,  total 
revenues  froni  oily  waste  treatment  and 
recovery,  total  revenues  from  sale  of 
recovered  oil,;  and  total  facility 
employment. 

df  the  240  0ils  facilities  for  which 
NOA  profiles  "were  developed,  EPA 
assessment  showed  that  20  facilities 
were  closed.  Of  the  remaining  220 
faciUUes.  EPA  received  comments  and 
revised  profiles  from  100.  Therefore. 
120  facilities  did  not  provide  comments 
to  the  Notice  or  revised  facility  profiles. 
Of  those  facilities  supplying 
information,  $9  indicated  their 
operations  faj  within  the  scope  of  the 
oils  subcategory.  EPA  polled  nine  of  the 
non-commen|ing  facilities  and 
determined  tiat  almost  half  of  these  are 
within  the  scope  of  the  industry.  Based 
on  this  information.  EPA  estimates  that 
approximately  half  of  the  non- 
commenting  facihties,  or  sixty,  are 
within  the  scope  of  the  oils  subcategory. 
As  to  these  sixty  facilities  that  did  not 
comment,  EPA  does  not  necessarily 
have  facility-specific  information  for 
them. 

EPA  has  aoain  revised  its 
characterization  of  the  subcategory 
based  on  information  provided  prior  to 
the  1995  proposal,  during  the  proposal 
comment  penod,  and  during  the  Notice 
comment  period.  This  includes 
company-spdcific  information  provided 
by  commentars  to  correct  oily  waste 
faciUty  profies  initially  developed  by 
EPA.  EPA  ha$  used  the  revised  facility 
profiles  and  |he  earlier  information  to 
perform  the  tfechnical  and  economic 
analyses  for  l|he  oils  subcategory.  The 
final  results  i^f  the  analyses  are  adjusted 
upward  to  pijovide  estimates  of  the  total 
population  of  oils  facilities. 

F.  Database  Sources 

In  develo^ng  the  CWT  effluent 
guidelines,  ^'A  also  evaluated  the 
following  dal  a  sources: 

•  Fate  of  Priority  Pollutants  in 
Publicly  Ow^ed  Treatment  Works  (50 
POTW  Study)  database. 

•  EPA's  National  Risk  Management 
Research  Lal^ratory  (NRMRL) 
treatabiUty  database. 

These  data  sturces  and  their  application 
to  the  development  of  the  CWT  effluent 
guidelines  aje  discussed  below. 

EPA  used  the  data  included  in  the 
report  entitled  "Fate  of  Priority 
Pollutants  in  Publicly  Owned  Treatment 
Works"  (EPA  440/1-82/303.  September 
1982),  comn^only  referred  to  as  the  "50- 
POTW  Stud*",  in  determining  those 
pollutimts  tqat  would  pass  through  a 
POTW.  Thisj study  presents  data  on  the 
performance!  of  50  well-operated 
POTWs  that  employ  secondary 
treatment  to  {remove  toxic  pollutants. 


EPA  has  edited  this  database  in  order  to 
minimize  the  possibility  that  low  POTW 
removals  might  simply  reflect  low 
influent  concentrations  instead  of  being 
a  true  measure  of  treatment 
effectiveness.  The  criteria  used  in 
revising  the  data  in  the  50-POTW  study 
were  the  following:  (1)  detected 
pollutants  must  have  at  least  3  pairs 
(influent/effluent)  of  data  points  to  be 
included,  (2)  average  pollutant  influent 
levels  less  than  10  times  the  pollutant 
minimum  analytical  detection  limit 
were  eliminated,  and  (3)  if  none  of  the 
average  pollutant  influent 
concentrations  exceeded  10  times  the 
minimum  analytical  detection  limit, 
then  the  average  influent  values  less 
than  20  jig/1  were  eliminated.  EPA  then 
calculated  each  POTW  percent  removal 
for  each  pollutant  based  on  its  average 
influent  and  its  average  effluent  values. 
The  POTW  percent  removal  used  for 
each  pollutant  in  the  pass-through  test 
is  the  median  value  of  all  the  POTW 
percent  removals  for  that  pollutant.  This 
is  discussed  in  further  detail  in  the 
technical  development  dociunent. 

EPA's  National  Risk  Management 
Research  Laboratory  (NRMRL) 
developed  a  treatability  database 
(formerly  called  the  Risk  Reduction 
Engineering  Laboratory  (RREL) 
database).  This  computerized  database 
provides  information,  by  pollutant,  on 
removals  obtained  by  various  treatment 
technologies.  The  database  provides  the 
user  with  the  specific  data  source,  and 
the  industry  from  which  the  wastewater 
was  generated.  EPA  relied  on  the 
NRMRL  database  in  its  pass-through 
analysis  to  supplement  the  treatment 
information  provided  in  the  50-POTW 
study  when  there  was  insufficient 
information  on  specific  pollutants.  For 
each  of  the  pollutants  of  concern  (POCs) 
not  found  in  the  50-POTW  database. 
EPA  took  data  from  portions  of  the 
NRMRL  database.  EPA  edited  this  data 
so  that  only  treatment  technologies 
representative  of  typical  POTW 
secondary  treatment  operations 
(activated  sludge,  activated  sludge  with 
filtration,  aerated  lagoons)  were  used. 
The  files  were  further  edited  to  include 
information  pertaining  to  domestic  or 
industrial  wastewater.^  unless  other 
wastewater  data  were  available.  Pilot- 
scale  and  full-scale  data  were  used, 
while  bench-scale  data  were  eliminated. 
Data  from  a  peer-reviewed  journal  or 


'  The  NRMRL  database  breaks  wastewaters  down 
into  the  following  categories:  clean  water,  domestic 
water,  groundwater,  hazardous  leachate,  industrial 
wastewater,  municipal  leachate,  commercial  storage 
and  disposal  facility  liquids,  RCRA  listed 
wastewater,  synthetic  wastewater,  superfund 
wastewater,  spill  water,  tap  water,  and  surface 
water. 


government  report  were  used  and  lesser 
quality  references  were  edited  out.  From 
the  remaining  pollutant  removal  data, 
the  average  percent  removal  for  each 
pollutant  was  calculated. 

G.  Summary  of  Public  Participation 

EPA  has  strived  to  encourage  the 
participation  of  all  interested  parties 
throughout  the  development  of  the  CWT 
guidelines  and  standards.  EPA  has  met 
with  various  industry  representatives.    ■ 
These  include  the  Environmental 
Technology  Council  (formerly  the 
Hazardous  Waste  Treatment  Coimcil), 
the  National  Solid  Waste  Management 
Association  (NSWMA),  the  National  Oil 
Recyclers  Association  (NORA),  and  the 
Chemical  Manufacturers  Association 
(CMA).  EPA  has  also  participated  in 
industry  meetings  as  well  as  meetings 
with  individual  companies  that  may  be 
affected  by  these  regulations. 
Additionally,  EPA  has  met  with 
environmental  groups  including 
members  of  the  Natural  Resources 
Defense  Council.  Finally,  EPA  has  made 
a  concerted  effort  to  consult  with  EPA 
Regional  staff,  pretreatment 
coordinators,  and  state  and  local  entities 
that  will  be  responsible  for 
implementing  Uiis  regulation. 

EPA  sponsored  two  public  meetings, 
one  prior  to  the  original  proposal  on 
March  8, 1994  and  one  prior  to  this 
recent  proposal  on  July  27, 1997.  The 
purpose  of  the  public  meetings  was  to 
share  information  about  the  content  and 
status  of  the  proposed  regulations.  The 
public  meetings  also  gave  interested 
parties  an  opportunity  to  provide 
information,  data,  and  ideas  on  key 
issues.  Following  the  1995  proposal, 
EPA  also  held  a  workshop  and  public 
hearing  to  discuss  topics  of  interest  to 
stakeholders  and  to  receive  oral 
comments. 

H.  Small  Business  Advocacy  Review 
Panel 

The  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA),  imposes  certain  duties  on 
agencies  that  propose  rules  that  may 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
These  include  requirements  to  assess 
the  impact  on  small  entities  and  seek 
their  views.  For  example,  unless  EPA 
certifies  that  the  proposed  rule  will  not 
have  such  an  impact,  the  statute 
requires  an  initial  regulatory  flexibility 
analysis  (RFA).  Section  XI.L 
summarizes  that  analysis.  The  statute 
also  provides  that,  where  EPA  has 
prepared  an  initial  RFA.  EPA  must 
convene  a  Small  Business  Advocacy 
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Review  Panel  for  the  proposed  rule  to 
seek  the  advice  and  recommendations  of 
small  entities  concerning  the  proposal. 
The  review  ptinel  for  today's  proposal 
was  composed  of  employees  from  EPA, 
the  Office  of  Information  and  Regulatory 
Affairs  within  the  Office  of  Management 
and  Budget,  and  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  (5  U.S.C. 
§  609(b)). 

During  development  of  today's 
proposal,  EPA  undertook  a  preliminary 
assessment  to  determine  the  economic 
effect  of  the  options  being  considered 
for  proposal  on  small  CWT  companies. 
(The  statute  defines  small  entities,  for 
purposes  of  RFA  analyses,  as  small 
businesses,  small  not-for-profit 
organizations,  and  small  governmental 
jurisdictions.  EPA  is  not  aware  of  any 
CWT  faciUties  owned  by  not-for-profit 
organizations  or  small  governmental 
jurisdictions).  Based  on  this  initial 
evaluation,  EPA  concluded  that,  if  EPA 
adopted  limitations  and  standards  based 
on  some  of  the  options  being  considered 
for  proposal,  the  impact  on  small  CWT 
companies  might  be  significant.  This 
would  be  particularly  true  with  respect 
to  CWT  facilities  that  treated  oily  waste. 
Virtually  all  the  small  businesses 
potentially  affected  by  the  proposal 
would  be  found  in  this  subcategory. 
While  the  absolute  niunber  of  small 
businesses  engaged  in  CWT  operations 
was  not  large — EPA  cmrently  estimates 
that  63  small  businesses  own 
discharging  CWT  facilities — the 
potential  costs  for  71  percent  of  these 
companies  would  exceed  one  percent  of 
their  revenue. 

Given  that  several  of  the  proposed 
options  would  have  a  significant 
economic  effect  on  a  high  percentage  of 
these  small  businesses,  EPA  decided  to 
prepare  the  analysis  that  the  statute 
requires  for  proposals  imposing 
significant  impacts  on  a  substantial 
niunber  of  small  entities.  The 
assessment  is  discussed  below  in 
Section  XI.L  and  in  "Economic  Analysis 
of  Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the  CWT 
bidustry."  The  assessment  addresses  all 
of  the  elements  that  are  required  for  an 
initial  RFA  under  section  603(b)  of  the 
Regulatory  Flexibifity  Act.  In  addition, 
pursuant  to  section  609(b),  in  May  1997, 
EPA  decided  to  convene  a  panel  for  this 
proposed  rule  to  collect  the  advice  and 
recommendations  of  representatives  of 
small  CWT  businesses  that  woidd  be 
affected  by  the  proposal. 

EPA  convened  the  panel  on 
November  6, 1997.  The  panel  members 
met  among  themselves  and  also  with 
representatives  of  small  CWT 
businesses.  The  panel  then  prepared  a 
report  that  summarized  its  activities. 


The  report  is  available  in  the  docket  for 
this  proposal  ("Final  Report  of  the 
SBREFA  Small  Business  Advocacy 
Review  Panel  on  EPA's  Plaimed 
Proposed  Rule  for  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Centralized  Waste  Treatment  Industry — 
January  23, 1998").  The  report  includes 
recommended  alternatives  and  findings 
concerning  the  following  issues: 

•  the  type  and  number  of  small 
entities  that  would  be  subject  to  the 
proposal; 

•  record  keeping,  reporting  and  other 
compliance  requirements  that  the 
proposal  would  impose  on  small 
entities  subject  to  the  proposal,  if 
promulgated; 

•  identification  of  relevant  Federal 
rules  that  may  overlap  or  conflict  with 
the  proposed  rule;  and 

•  description  of  significant  regulatory 
alternatives  to  the  proposed  rule  which 
accomplish  the  stated  objectives  of  the 
CWA  and  minimize  any  significant 
economic  impact  on  small  entities. 

The  panel  reviewed  a  niunber  of 
alternatives  for  minimizing  impact  on 
small  businesses  that  are  CWT  facilities. 
Among  the  options  discussed  were  the 
following: 

(a.)  Relief  from  monitoring 
requirements.  EPA's  NPDES  and 
pretreatment  program  regulations 
require  monitoring  by  both  direct  and 
indirect  dischargers  to  demonstrate 
compliance  with  discharge  limitations 
and  pretreatment  standards.  Local 
permitting  authorities,  under  these 
regulations,  retain  considerable 
authority  in  determining  the  fi^quency 
of  monitoring.  Because  a  significant 
portion  of  the  costs  of  complying  with 
CWT  limitations  and  standards  is 
related  to  monitoring  costs,  the  panel 
examined  approaches  to  reduce  these 
costs.  The  panel  considered  two 
options.  The  first  is  the  use  of  an 
indicator  parameter  as  a  surrogate  for 
regulated  organic  pollutants.  Instead  of 
being  required  to  monitor  for  a  series  of 
organic  pollutants,  the  discharger  would 
only  need  to  measure  the  one  indicator 
parameter.  The  second  option  is  for  EPA 
to  develop  guidance  for  distribution  to 
permitting  authorities  that  would 
recommend  a  reduced  monitoring 
regime  for  small  businesses.  This 
second  option  could  also  be  combined 
with  the  first.  The  Agency  has  examined 
these  options  further  as  discussed  below 
at  IX.D. 

(b.)  Other  regulatory  relief  for  oily 
waste  treaters.  As  previously  noted,  the 
bulk  of  small  CWT  businesses  are 
indirectly  discharging  oily  waste 
treatment  companies.  The  panel  focused 
its  attention  on  relief  measures  for  these 
companies,  but  could  develop  no 
consensus  on  recommended  reUef. 


Among  the  measures  considered  are  the 
following: 

•  The  panel  considered  whether 
small  businesses  (those  with  less  than 
$6  million  in  aimual  revenue)  should 
not  be  included  in  the  scope  of  the 
proposal  or.  alternatively,  whether  a 
flow  cut  off  should  be  used  so  as  to  limit 
the  faciUties  within  the  scop>e  of  the 
rule.  In  Section  IV.S,  EPA  provides  its 
current  analyses  of  the  effects  of  not 
including  small  businesses  and  of  flow 
cut-offs  of  3.5  million  gallons  per  year 
(MGY)  and  7  MGY  on  costs,  facility 
closures,  and  pollutant  loading 
removals.  Neither  the  panel  members 
nor  the  small  business  representatives 
could  agree  on  whether  such  scope 
limitations  would  be  appropriate.  A 
more  detailed  discussion  and  request  for 
comment  on  this  issue  is  included  in 
Section  XI.L. 

•  The  panel  also  heard  a 
recommendation  that  EPA  should 
propose  pretreatment  standards  for  oily 
waste  treaters  based  on  a  less  costly 
treatment  option  (emulsion  breaking 
and  secondary  gravity  separation)  than 
dissolved  air  flotation.  This  treatment 
option  is  discussed  with  the  other 
technology  options  considered  for  the 
oils  subcategory  as  the  basis  for  today's 
proposal,  in  Section  IX.B.l.b.ii. 

•  Another  relief  option  discussed  is 
development  of  a  streamlined  procedure 
for  obtaining  a  variance  from  categorical 
pretreatment  standards.  The  CWA 
authorizes  EPA  to  grant  a  variance  from 
categorical  pretreatment  standards  for 
facilities  that,  under  specific 
circumstances,  establish  that  their 
facility  is  "fundamentally  different" 
with  respect  to  the  factors  considered  in 
establishing  the  categorical  standard. 
The  panel  urged  EPA  to  consider 
developing  a  procedure  for  small 
businesses  to  submit  group  applications 
for  obtaining  such  variances  to  the 
extent  the  CWA  would  authorize 
adoption  of  such  an  approach.  EPA 
discusses  this  relief  option  in  Section 
XIV.C,  Variances  and  Modifications. 

(c.)  New  source  performance 
standards  for  metal-bearing  waste 
treaters.  Concern  was  also  expressed 
during  the  panel  review  about  the 
treatment  technology  being  considered 
as  the  basis  for  EPA's  new  source 
performance  standards  and  pretreatment 
standards  for  new  sources  for  the  metals 
subcategory.  EPA's  assessment  of  the 
cost  of  the  technology  then  being 
considered  showed  that  it  was  three 
times  as  expensive  as  the  technology 
forming  the  basis  for  limitations  and 
standards  for  existing  sources  and  that 
the  incremental  pollutant  removals  of 
the  more  stringent  technology  were 
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small.  In  the  vi  ew  of  some  panel 
members,  this  might  pose  a  potential 
entry  barrier  fc  r  small  business.  This 
concern  is  dis<  ussed  further,  along  with 
a  request  for  comment,  in  Section  IX.B.4 
and  XI. H  which  deal  with  option 
selection  for  tl^ese  standards. 

Finally,  the  banel  discussed  several 
methodological  issues  related  to  EPA's 
characterizatior  of  baseline  pollutant 
loadings  and  estimation  of  loadings 
removals  assoaiated  with  various 
treatment  options.  These  issues  are 
discussed  in  ft^ore  detail  in  Sections  VIII 
and  XI.M  and  in  Chapter  12  of  the 
technical  development  document. 

Section  XV.B  discusses  the  SBREFA 
panel  in  more  detail  and  provides 
information  on  what  EPA  has  done  to 
address  the  panel's  recommendations. 
EPA  notes  thao  the  panel  was  another 
effective  public  outreach  tool,  and  that 
the  small  entity  representatives 
provided  valuable  insight  to  the 
possible  effecti  of  the  proposal  to  the 
CWT  industry4-specifically,  the  small 
entities.  { 

EPA's  consideration  of  these  relief 
options  are  discussed  in  the  appropriate 
sections  of  this  document. 

/.  Examination  of  the  Effect  of  Total 
Dissolved  Solias  on  Metals  Precipitation 

During  the  comment  period  for  the 
1995  proposal]  EPA  received  comments 
which  asserted  that  high  levels  of  total 
dissolved  solids  (TDS)  in  CWT 
wastewaters  miay  compromise  a  CWT 
facility's  ability  to  meet  the  proposed 
metal  subcatea)ry  limitations.  'The  data 
indicated  that  for  some  metal- 
contaminated  vvastewaters,  as  TDS 
levels  increased,  the  solubility  of  the 
metal  in  wastewater  also  increased.  As 
such,  the  commenters  claimed  that 
metal-contaminated  wastewaters  with 
high  TDS  could  not  be  treated  to 
achieve  the  proposed  limitations. 

At  the  time  if  the  original  proposal, 
EPA  had  no  d^ta  on  TDS  levels  in  CWT 
wastewaters.  I^o  facility  provided  TDS 
data  in  their  r^ponse  to  the  Waste 
Treatment  Ind  jistry  Questionnaire  or  the 
Detailed  Mo.nitoring  Questionnaire. 
Additionally,  during  the  sampling 
episodes  prior  to  the  1995  proposal, 
EPA  did  not  ccdlect  TDS  data.  As  such, 
EPA  lacked  th^  data  to  estimate  TDS 
levels  in  wastewaters  at  the  CWT 
facility  which  Iformed  the  technology 
basis  for  the  1^95  proposed  metals 
subcategory  liiiitations. 

In  order  to  address  the  comment,  EPA 
(1)  collected  additional  information  on 
TDS  levels  in  metals  subcategory 
wastewaters;  (2)  conducted  additional 
sampling;  (3)  consulted  literature 
sources;  and  (4)  conducted  bench  scale 
studies. 


First,  EPA  needed  to  determine  the 
range  of  TDS  levels  in  CWT  metals 
subcategory  wastewaters.  As  such,  EPA 
contacted  the  metals  subcategory  Waste 
Treatment  Industry  Questionnaire 
respondents  to  determine  the  level  of 
TDS  in  their  wastewaters.  Most  CWT 
facilities  do  not  collect  information  on 
the  level  of  TDS  in  their  wastewaters. 
Those  facilities  that  provided 
information  indicated  that  TDS  levels  in 
CWT  metals  subcategory  wastewaters 
range  from  10,000  ppm  to  100,000  ppm 
(1-10%). 

Second,  EPA  resampled  the  facility 
which  formed  the  technology  basis  for 
the  1995  proposed  metals  subcategory 
limitations  and  the  facility  that  provides 
the  basis  for  metals  subcategory 
limitations  in  this  proposal,  in  part,  to 
determine  TDS  levels  in  their 
wastewaters.  EPA  found  TDS  levels  of 
17.000  to  81.000  mg/L. 

Third,  EPA  consulted  various 
literature  sources  to  obtain  information 
about  the  effect  of  TDS  levels  on 
chemical  precipitation.  EPA  found  no 
data  or  information  which  related 
directly  to  TDS  effects  on  chemical 
precipitation. 

Fourth,  EPA  conducted  a  laboratory 
study  designed  to  determine  the  effect 
of  TDS  levels  on  chemical  precipitation 
treatment  performance.  In  this  study, 
EPA  conducted  a  series  of  bench-scale 
experiments  on  five  metals:  arsenic, 
chromium,  copper,  nickel  and  titanium. 
These  metals  were  selected  because  (1) 
they  are  commonly  found  in  CWT 
metals  subcategory  wastewaters;  (2) 
their  optimal  precipitation  is  carried  out 
in  a  range  of  pH  levels;  and/or  (3)  the 
data  provided  in  the  comments 
indicated  that  TDS  may  have  a  negative 
effect  on  the  precipitation  of  these 
metals.  The  preliminary  statistical 
analyses  of  the  data  from  these  studies 
show  no  consistent  relationship  among 
the  five  metals,  pH  levels,  TDS 
concentrations,  and  chemical 
precipitation  effectiveness  using 
hydroxide  or  a  combination  of 
hydroxide  and  sulfide.  The  study  and 
the  statistical  analyses  are  included  in 
the  record.  Thus,  the  study  could  not 
either  confirm  or  refute  the  concern 
with  high  TDS  levels  interfering  with 
metals  treatment.  EPA  solicits 
comments  on  this  study  and  EPA's 
statistical  analyses  of  the  results. 

EPA  has  not  incorporated  an 
adjustment  for  TDS  levels  into  the 
development  of  limitations  on  metals 
discharges  for  the  following  reason. 
EPA's  data  show  that  effluent  levels 
associated  with  an  option  proposed 
today  for  BPT,  BAT.  and  PSES  for  the 
metals  subcategory  are  achievable  even 
at  high  TDS  levels.  The  facility  which 


forms  the  technology  basis  for  Metals 
Option  4  (see  Section  IX.B.l.b.i)  had 
high  influent  levels  of  TDS  in  their 
wastewaters  during  EPA's  sampling 
episode.  On  an  average  basis,  their  TDS 
levels  were  the  highest  EPA  observed  in 
the  industry.  Consequently,  EPA 
believes  the  proposed  BPT,  BAT,  and 
PSES  limitations  and  standards  can  be 
achieved  by  all  metals  subcategory 
facilities — even  those  with  high  levels  of 
TDS.  EPA  solicits  comment  and  any 
data  commenters  may  have  bearing  on 
this  issue. 

VII.  Subcategorization 

A.  hdethodology  and  Factors  Considered 
for  Basis  of  Subcategorization 

For  its  earlier  proposal.  EPA 
considered  whether  a  single  set  of 
effluent  limitations  and  standards 
should  be  established  for  this  industry 
or  whether  different  limitations  and 
standards  were  appropriate  for 
subcategories  within  the  industry  (see 
60  FR  5464.  5474).  In  reaching  its 
preliminary  decision  that  it  should 
subcategorize  for  purposes  of 
developing  limitations  and  standards, 
EPA  discussed  its  consideration  of 
various  factors. 

The  CWA  requires  EPA,  in  developing 
effluent  limitations  guidelines  and 
pretreatment  standards  that  represent 
the  best  available  technology 
economically  achievable  for  a  particular 
industry  category,  to  consider  a  number 
of  different  factors.  Among  others,  these 
include  the  age  of  the  equipment  and 
facilities  in  the  category,  manufacturing 
processes  employed,  types  of  treatment 
technology  to  reduce  effluent 
discharges,  and  the  cost  of  effluent 
reductions  (Section  304(b)(2)(B)  of  the 
CWA,  33  U.S.C.  §  1314(b)(2)(B)).  The 
statute  also  authorizes  EPA  to  take  into 
account  other  factors  that  the  Agency 
deems  appropriate  and  requires  that  the 
limitations  it  promulgates  are 
economically  achievable,  which 
generally  involves  consideration  of  both 
compliance  costs  and  the  overall 
financial  condition  of  the  industry. 

One  way  in  which  the  Agency  has 
taken  some  of  these  factors  into  account 
is  by  breaking  down  categories  of 
industries  into  separate  classes  of 
similar  characteristics.  This  recognizes 
the  major  differences  among  companies 
within  an  industry  that  may  reflect,  for 
example,  different  manufacturing 
processes,  economies  of  scale,  or  other 
factors.  One  result  of  subdividing  an 
industry  by  subcategories  is  to  safeguard 
against  overzealous  regulatory 
standards,  increase  the  confidence  that 
the  regulations  are  practicable,  and 
diminish  the  need  to  address  variations 
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between  facilities  through  a  variance 
process  (Weyerhaeuser  Co.  v.  Costle,  590 
F.2d  1011, 1053  (D.C.  Cir.  1978)). 

The  CWT  industry,  as  previously 
explained,  is  not  typical  of  many  of  the 
other  industries  regulated  under  the 
CWA  because  it  does  not  produce  a 
product.  Therefore,  EPA  considered 
certain  factors  that  specifically  apply  to 
CWT  operations  in  its  evaluation  of  howr 
to  establish  appropriate  limitations  and 
standards  and  whether  further 
subcategorization  was  warranted. 
Additionally,  EPA  did  not  consider 
certain  other  factors  typically 
appropriate  when  subcategorizing 
manufacturing  facilities  as  relevant 
when  evaluating  this  industry.  The 
factors  EPA  considered  here  in 
subcategorizing  the  CWT  industry 
include: 

•  Facility  age 

•  Facility  size 

•  Facility  location 

•  Non-water  quality  impacts 

•  Freatment  technologies  and  costs 

•  RCRA  classification 

•  Types  of  wastes  received 

•  Nature  of  wastewater  generated 

EPA  concluded  that  certain  of  these 
factors  did  not  support  further 
subcategorization  of  this  industry.  The 
Agency  concluded  that  the  age  of  a 
facility  is  not  a  basis  for 
subcategorization  as  many  older 
facilities  have  unilaterally  improved  or 
modified  their  treatment  process  over 
time.  EPA  is  also  not  proposing  to  use 
facility  size  as  a  basis  for 
subcategorization,  although  it  is 
requesting  comment  in  Section  IV.S  on 
whether  facility  size,  as  measured  by 
flow,  would  be  an  appropriate  basis  for 
not  including  some  facilities  in  the 
scope  of  the  rule.  EPA  identified  three 
parameters  as  relative  measures  of 
facility  size:  nimiber  of  employees, 
amount  of  waste  receipts  accepted,  and 
wastewater  flow.  EPA  found  that  CWT 
facilities  of  varying  sizes  generate 
similar  wastewaters  and  use  similar 
treatment  technologies,  although  the 
economic  impacts  of  compliance  costs 
may  be  greater  for  small  facilities  (as 
defined  by  parent  company  revenues). 
Furthermore,  wastes  can  be  treated  to 
the  same  level  regardless  of  the  facility 
size.  EPA  is  also  not  proposing  to  use 
facility  location  as  a  basis  for 
subcategorization.  Based  on  the  data 
collected,  no  consistent  difi'erences  in 
wastewater  treatment  technologies  or 
performance  exist  between  different 
geographical  locations.  EPA  recognizes, 
however,  that  geographic  location  may 
have  an  effect  on  the  market  for  CWT 
services,  the  cost  charged  for  these 
services,  and  the  value  of  recovered 
product  which  may  affect  the  economic 


impacts  of  the  rule.  These  issues  are 
addressed  in  the  Economic  Assessment 
Document. 

While  non-water  quality 
characteristics  (solid  waste  and  air 
emission  effects)  are  of  concern  to  EPA, 
these  characteristics  did  not  constitute  a 
basis  for  subcategorization. 
Environmental  impacts  fi-om  solid  waste 
disposal  and  from  the  transport  of 
potentially  hazardous  wastewater  are  a 
result  of  individual  facility  practices, 
and  EPA  could  not  identify  any 
common  characteristics  particular  to  a 
given  segment  of  the  industry. 
Treatment  costs  were  not  used  as  a  basis 
for  subcategorization  because  costs  will 
vary,  and  are  dependent  on  the 
following  waste  stream  variables:  flow 
rates,  wastewater  quality,  and  pollutant 
loadings.  Finally,  EPA  is  not  proposing 
to  use  RCRA  classification  as  a  basis  for 
subcategorization  although  EPA  is 
requesting  comment  on  whether  this 
would  be  an  appropriate  basis  for  not 
including  some  facilities  in  the  scope  of 
the  rule.  (See  further  discussion  in 
Sections  IV.T  and  VIII.B.) 

EPA  identified  only  one  factor  with 
primary  significance  for  subcategorizing 
the  CWT  industry — the  type  of  waste 
received  for  treatment  or  recovery.  This 
factor  encompasses  many  of  the  other 
subcategorization  factors.  The  type  of 
treatment  processes  used,  nature  of 
wastewater  generated,  solids  generated, 
and  potential  air  emissions  directly 
correlate  to  the  type  of  wastes  received 
for  treatment  or  recovery.  For  today's 
proposal,  EPA  proposes  to  retain  its 
earlier  subcategorization  approach. 

B.  Proposed  Subcategories 

Based  on  the  type  of  wastes  accepted 
for  treatment  or  recovery,  EPA  has 
determined  that  there  are  three 
subcategories  appropriate  for  the  CWT 
industry. 

•  Subcategory  A:  Facilities  which  treat, 
recover,  or  treat  and  recover  metal  from 
metal-bearing  waste,  wastewater,  or  used 
material  received  from  off-site, 

•  Subcategory  B:  Facilities  which  treat, 
recover,  or  treat  and  recover  oil  from  oily 
waste,  wastewater,  or  used  material  received 
from  off-site,  and 

•  Subcategory  C:  Facilities  which  treat, 
recover,  or  treat  and  recover  organics  from 
other  organic  waste,  wastewater,  or  used 
material  received  from  off-site. 

C.  General  Description  of  Facilities  in 
Each  Subcategory 

1.  Metal-Bearing  Waste  Treatment  and 
Recovery  Operations 

The  facilities  that  would  be  subject  to 
limits  for  this  subcategory  treat  metal- 
bearing  wastes  received  from  off-site 
and/or  recover  metals  from  off-site 


metal-bearing  wastes.  Currently,  EPA 
has  identified  59  facilities  in  this 
subcategory.  Fifty-two  of  these  facilities 
are  treatment  facilities  exclusively, 
while  another  six  are  recovery 
operations  that  recover  metals  from  the 
wastes  for  sale  in  commerce  or  for 
return  to  industrial  processes.  One 
facility  provides  waste  treatment 
services  in  addition  to  conducting  a 
metals  recovery  operation.  The  vast 
majority  of  these  facilities  have  RCRA 
permits  to  accept  hazardous  wastes. 
Among  the  types  of  wastes  accepted  for 
treatment  are  spent  electroplating  baths 
and  sludges,  spent  anodizing  solutions, 
metal  finishing  rinse  water  and  sludges, 
chromate  wastes,  cyanide  containing 
wastes,  and  waste  acids  and  bases  with 
or  without  metals. 

The  typical  treatment  process  used  for 
metal-bearing  waste  is  chemical 
precipitation  with  lime  or  caustic 
followed  by  filtration.  The  sludge 
generated  is  then  landfilled  in  a  RCRA 
Subtitle  C  or  D  landfill  depending  upon 
its  content.  Most  facilities  that  recover 
metals  do  not  generate  a  sludge  that 
requires  disposal.  Instead,  the  sludges 
are  sold  for  their  metal  content.  In 
addition  to  treating  metal  bearing  waste 
streams,  many  facilities  in  this 
subcategory  also  treat  cyanide  waste 
streams,  many  of  which  are  highly- 
concentrated  and  complex.  Since  the 
presence  of  cyanide  may  interfere  with 
the  chemical  precipitation  process, 
these  facilities  generally  pretreat  to 
remove  cyanide  and  then  commingle 
the  pretreated  cyanide  wastewaters  with 
the  other  metal  containing  wastewaters. 
EPA  estimates  that  nineteen  of  the 
metals  facilities  also  treat  cyanide  waste 
streams.  (See  discussion  in  1995 
proposal  at  60  FR  5474.) 

2.  Used/Waste  Oil  Treatment  and 
Recovery  Operations 

The  facilities  proposed  for  regulation 
in  this  subcategory  are  those  that  treat 
oily  waste,  wastewater,  or  used  material 
received  from  off-site  and/or  recover  oil 
from  off-site  oily  materials.  EPA 
estimates  that,  at  present,  there  are  164 
facilities  in  this  subcategory.  Among  the 
types  of  waste  accepted  for  treatment 
are  lubricants,  coolants,  oil-water 
emulsions,  used  petroleum  products, 
used  oils,  oil  spill  clean-up,  bilge  water, 
tank  clean-out,  off-spec  fuels, 
interceptor  wastes,  and  underground 
storage  tank  remediation  waste.  Many 
facilities  in  this  subcategory  only 
provide  treatment  for  oily  wastewaters 
while  others  pretreat  the  oily  wastes  for 
contaminants  such  as  water  and  then 
blend  the  resulting  oil  residual  to  form 
a  product — usually  fuel.  Most  facilities 
perform  both  types  of  operations.  EPA 
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estimates  that  5  J  of  these  facilities  only 
treat  oily  wastewaters  and  36  facilities 
only'recover  oil  for  reuse.  The 
remaining  75  facilities  both  treat  oily 
waste  and  recover  oil  to  reuse. 

At  the  time  of  the  original  proposal, 
EPA  believed  that  85  percent  of  oils 
facilities  were  primarily  accepting 
concentrated,  difficult-to-treat,  stable, 
oil-water  emulsions  containing  more 
than  10  percent  oil.  However,  during 
post-proposal  data  collection,  EPA 
learned  that  mai  ly  of  the  wastes  treated 
for  oil  content  a  these  facilities  were 
fairly  dilute  anq  consisted  of  less  than 
10  percent  oils.  EPA  now  believes  that, 
while  some  faci  ities  are  accepting  the 
more  concentrated  wastes,  that  the 
majority  of  facil  ties  in  this  subcategory 
are  treating  less  concentrated  wastes. 

Further,  at  the  time  of  the  original 
proposal,  only  tiree  of  the  facilities 
included  in  the  database  for  this 
subcategory  weie  identified  as  solely 
accepting  waste!  classified  as  non- 
hazardous  under  RCRA.  The  remaining 
facilities  accepted  either  hazardous 
wastes  alone  or  %  combination  of 
hazardous  and  r  on-hazardous  wastes.  In 
contrast,  based  (in  more  recent 
information,  EPA  believes  that  the  vast 
majority  of  facil  ties  in  this  subcategory 
only  accept  was  ;es  that  would  be 
classified  by  RC  ilA  as  non-hazardous. 

The  most  wid  jly  used  treatment 
technology  in  th  is  subcategory  is  gravity 
separation  and/or  emulsion  breaking. 
One-third  of  thi: ;  industry  only  uses 
gravity  separation  and/or  emulsion 
oily  waste  streams, 
the  industry  utilizes 
chemical  precipitation,  and  most  of  the 
rest  use  Dissolvitd  Air  Flotation  (DAF)- 

3.  Organic  Wast;  Treatment 

The  facilities  proposed  for  regulation 
in  this  subcategi  )ry  are  those  that  treat 
organic  waste  received  from  off-site 
and/or  recover  crganics  from  off-site 

EPA  est:  mates  that  there  are  25 
subcategory.  The 
majority  of  thesK  facilities  have  RCRA 
permits  to  accept  hazardous  wastes. 
Among  the  types  of  wastes  accepted  at 
these  facilities  are  landfill  leachate, 
groundwater  clean-up  from  non- 
petroleum  sour(  es,  solvent-bearing 
waste,  off-speci  ication  organic 
products,  still  bsttoms,  used  glycols, 
and  wastewater  from  chemical  product 
operations,  pair  t  washes,  or  adhesives 
and  epoxies.  Asjexplained  previously, 
wastewater  distiiarges  from  solvent 
recovery  operations  are  not  included 
within  the  scop^  of  this  subcategory. 

All  of  the  organics  facilities  which 
discharge  to  a  sarface  water  use 
equalization  an^  some  form  of 
biological  treatitent  to  handle  the 


breaking  to  treal 
Another  third  o 


wastes 
facilities  in  this 


wastewater.  The  vast  majority  of 
organics  facilities  which  discharge  to  a 
POTW  primarily  use  equalization.  One 
third  of  all  the  organics  facilities  also 
use  activated  carbon  adsorption.  Most  of 
the  facilities  in  the  organics  subcategory 
have  other  industrial  operations  as  well, 
and  the  CWT  wastes  are  mixed  with 
these  wastewaters  prior  to  treatment. 
The  relatively  constant  make-up  of  on- 
site  wastewater  can  support  the 
operation  of  conventional,  continuous 
biological  treatment  processes  which 
otherwise  could  be  upset  by  the 
variability  of  the  off-site  waste  receipts. 

D.  Mixed  Waste  Subcategory 
Consideration 

EPA  has  received  numerous 
comments  from  industry  suggesting  that 
the  subcategorization  scheme  developed 
for  this  rule  is  impractical  for  CWT 
facilities  which  accept  wastes  in  more 
than  one  subcategory.  These 
commenters  are  primarily  concerned 
about  incoming  waste  receipts  which 
may  represent  mixtures  of  wastes  that 
would  be  classified  in  more  than  one 
subcategory.  These  commenters  argue 
that,  while  CWT  facilities  can  encourage 
their  customers  to  segregate  their 
wastes,  they  cannot  require  segregation 
of  incoming  waste  receipts  according  to 
waste  type.  These  commenters  have 
suggested  that,  for  ease  of 
implementation,  mixed  waste 
subcategory  limitations  should  be 
developed  for  all  facilities  treating 
wastes  in  more  than  one  subcategory. 
These  commenters  are  primarily 
concerned  that  permit  writers  may 
impose  additional  and  substantial 
record  keeping  requirements  in  order  to 
classify  wastes  in  one  of  the  three 
subcategories.  Commenters  have 
suggested  that  limitations  for  the  mixed 
waste  subcategory  could  combine 
pollutant  limitations  from  all  three 
subcategories,  selecting  the  most 
stringent  value  where  they  overlap. 

While  facilities  have  suggested 
developing  a  mixed  waste  subcategory 
with  limitations  derived  by  combining 
pollutant  limitations  from  all  three 
subcategories  (selecting  the  most 
stringent  value  where  they  overlap), 
EPA  does  not  believe  facilities  have 
adequately  considered  the  costs 
associated  with  such  an  option.  In  order 
to  assure  effective  treatment  of  co- 
diluted  waste  streams,  EPA  would  need 
to  require  more  stringent  limitations 
than  currently  being  proposed  for  any 
current  subcategory  because  of  the  co- 
dilution  that  occurs  when  wastes  of 
different  types  are  mixed  together. 
Based  on  this  assumption,  EPA  assumed 
that  facilities  design  and  operate  their 
treatment  systems  to  remove  the  mass  of 


pollutants.  EPA  assumed  that  systems 
would  not  be  operated  to  meet  pollutant 
concentration  limits  because 
concentrations  may  be  achieved  merely 
through  co-dilution  (e.g.,  by  mixing 
different  waste  types)  rather  than 
treatment.  Consequently,  in  order  to 
cost  for  mass  pollutant  removals,  EPA 
compared  the  compliance  cost  for 
facilities  in  multiple  subcategories  with 
the  mixed  waste  subcategory  limitations 
as  described  above  to  compliance  costs 
for  facilities  meeting  the  limitations  for 
the  three  subcategories  separately.  Costs 
were  greater  for  the  mixed  waste 
subcategory  because  EPA  had  to  cost  for 
larger  flows,  the  need  for  more  chemical 
addition  in  treatment,  and  other 
requirements.  EPA  chose  nine 
representative  facilities  that  treat  wastes 
in  more  than  one  subcategory  to 
conduct  the  comparison.  EPA  found 
that,  in  all  cases,  the  costs  of  complying 
with  the  mixed  waste  subcategory 
limitations  were  two  to  three  times 
higher  than  the  costs  associated  with 
complying  with  each  of  the  subcategory 
limitations  separately.  Since  the  market 
for  these  services  is  generally  very 
competitive,  and  since  many  of  these 
facilities  are  small  businesses,  EPA 
believes  that  few  facilities  would  chose 
to  meet  those  stringent  limitations  that 
would  be  necessary  for  the  mixed  waste 
subcategory. 

The  primary  reason  industry 
suggested  the  development  of  a  mixed 
waste  subcategory  was  their  concern 
that  their  waste  receipts  may  be 
classified  in  more  than  one  subcategory. 
As  detailed  in  SecUon  XIV.E,  EPA 
believes  that  the  information  currently 
available  to  CWT  facilities  is  sufficient 
to  classify  wastes  into  one  of  the  three 
subcategories.  Using  the  procedure 
recommended  in  Section  XIV.E  for 
determining  the  subcategory,  EPA  has 
been  able  to  assign  each  waste  receipt 
identified  by  the  industry  during  rule 
development  to  one  of  the  three 
proposed  subcategories.  Therefore,  EPA 
believes  that  the  classification  of  any 
particular  waste  into  a  single 
subcategory  will  not  be  a  problem.  EPA 
requests  comment  on  this  issue, 
including  examples  of  waste  streams 
that  commenters  believe  would  be 
difficuh  to  classify. 

The  second  reason  industry  suggested 
the  development  of  a  mixed  waste 
subcategory  was  to  simplify 
implementation  for  mixed  subcategory 
facilities.  EPA  agrees  with  commenters 
that  developing  appropriate  limitations 
for  mixed  waste  facilities  presents  many 
challenges,  but  the  Agency  is  also 
concerned  that  mixed  wastes  receive 
adequate  treatment.  In  many  cases, 
facilities  which  accept  wastes  in 
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multiple  subcategories  do  not  have 
treatment  in  place  to  provide  effective 
treatment  of  all  waste  receipts.  While 
these  facilities  meet  their  permit 
limitations,  compliance  may  be  due  to 
co-dilution  of  dissimilar  wastes  rather 
than  treatment.  As  an  example,  a  facility 
may  have  a  treatment  system  comprised 
of  equalization  and  biological  treatment 
and  accepts  wastes  from  the  organics 
subcategory  and  the  metals  subcategory 
(high  concentrations  of  metal 
pollutants).  Only  the  organic 
subcategory  waste  receipts  would  be 
treated  effectively.  The  "mixed  waste 
subcategory"  limitations  described 
above  would  not  prevent  ineffective 
treatment  and  could  actually  encoiu'age 
it.  Therefore,  based  on  economic 
considerations  as  well  as  concerns  that 
EPA  has  about  ensuring  compliance 
with  effective  treatment,  rather  than 
dilution,  EPA  is  not  today  proposing  a 
mixed  waste  subcategory.  EPA  solicits 
comments  on  ways  to  develop  a  "mixed 
waste  subcategory"  which  ensures 
treatment  rather  than  dilution. 

VIII.  Wastewater  Characterization 

This  section  describes  the  sources  of 
wastewater  at  CWT  facilities, 
characterization  of  these  wastewaters, 
and  discharge  flows.  All  waste 
treatment  processes  covered  by  this 
regulation  typically  involve  the  use  of 
water;  however,  specifics  for  any  facility 
depend  on  the  facility's  waste  receipts 
and  treatment  processes.  For  facilities 
that  completed  the  Waste  Treatment 
Industry  Questionnaire,  all  information 
is  based  on  1989  operations.  For  all 
facilities  included  in  scope  after  the 
original  proposal,  all  data  represent 
1995  operations. 

A.  Wastewater  Sources 

Approximately  1.9  billion  gallons  of 
wastewater  are  generated  annually  at 
CWT  facilities.  It  is  difficult  to 
determine  the  quantity  of  wastes 
attributable  to  different  sources  because 
facilities  generally  mix  the  wastewater 
prior  to  treatment.  EPA  has,  as  a  general 
matter,  however,  identified  the  sources 
described  below  as  contributing  to 
wastewater  discharges  at  CWT 
operations  that  would  be  subject  to  the 


proposed  effluent  limitations  and 
standards. 

1.  Waste  Receipts 

Most  off-site  waste  received  by  CWT 
facilities  is  aqueous.  These  aqueous  off- 
site  waste  receipts  comprise  the  largest 
portion  of  the  wastewater  treated  at 
CWT  facilities.  Typical  waste  receipts 
for  each  subcategory  are  detailed  in 
section  Vn.C. 

2.  Solubilization  Water 

A  portion  of  the  off-site  waste  receipts 
is  in  a  solid  form.  Water  may  be  added 
to  the  waste  to  render  it  treatable. 

3.  Used  Oil  Emulsion-Breaking 
Wastewater 

The  wastewater  generated  as  a  result 
of  the  emulsion  breaking  or  gravity 
separation  process(es)  from  the 
processing  of  used  oil  constitutes  a 
major  portion  of  the  wastewater  treated 
at  oils  facilities.  EPA  estimates  that,  at 
a  typical  oils  facility,  half  of  the 
wastewater  treated  is  a  result  of  oil/ 
water  separation  processes. 

4.  Tanker  Truck/Drum/Roll-Off  Box 
Washes 

Water  is  used  to  clean  the  equipment 
used  for  transporting  wastes.  The 
amount  of  wastewater  generated  was 
difficult  to  assess  because  the  wash 
water  is  normally  added  to  the  wastes 
or  used  as  solubilization  water. 

5.  Equipment  Washes 

Water  is  used  to  clean  waste  treatment 
equipment  during  unit  shut  downs  or  in 
between  batches  of  waste. 

6.  Air  Pollution  Control  Scrubber  Blow- 
Down 

Water  or  acidic  or  basic  solution  is 
used  in  air  emission  control  scrubbers  to 
control  fumes  from  treatment  tanks, 
storage  tanks,  and  other  treatment 
equipment. 

7.  Laboratory-Derived  Wastewater 

Water  is  used  in  on-site  laboratories 
which  characterize  incoming  waste 
streams  and  monitor  on-site  treatment 
performance. 


8.  Wastewater  from  On-site  Industrial 
Waste  Combustors  or  On-site  Landfills 

Wastewater  is  generated  at  some  CWT 
facilities  as  a  result  of  on-site  landfilling 
or  incineration  activities. 

9.  Contaminated  Storm  water 

This  is  stormwater  which  comes  in 
direct  contact  with  the  waste  or  waste 
handling  and  treatment  areas.  If  this 
contaminated  CWT  stormwater  is 
introduced  to  the  treatment  system,  its 
discharge  is  subject  to  the  limitations 
proposed  here  today.  The  Agency  is 
proposing  not  to  regulate  under  the 
CWT  guideline  non-contact  stormwater 
or  contaminated  stormwater  not 
introduced  to  the  treatment  system. 
Such  flows  may,  in  certain 
circumstances,  require  permitting  under 
EPA's  existing  permitting  program  at  40 
CFR  122.26(b)(14)  and  40  CFR  403.6. 
CWT  faciUties  that  introduce  non- 
contaminated  stormwater  into  their 
treatment  system  will  need  to  identify 
this  as  a  source  of  non-CWT  wastewater 
in  their  treatment  system  in  their  permit 
applications.  This  is  necessary  in  order 
that  the  permit  writer  may  take  account 
of  these  flows  in  developing  permit 
limitations  that  reflect  actual  treatment. 

B.  y^lastewater  Characterization 

As  discussed  in  Section  V.A, 
wastewater  receipts  treated  at  CWT 
facilities  can  have  significantly  different 
pollutants  and  pollutant  loads 
depending  on  the  customer  and  the 
process  generating  the  waste  receipt.  In 
fact,  at  many  CWT  facilities,  the 
poUutimts  and  pollutant  loads  can  vary 
daily  and  from  batch  to  batch.  As  such, 
it  is  difficult  to  characterize  typical 
CWT  wastewaters.  In  fact,  one  of  the 
distinguishing  characteristics  of  CWT 
wastewaters  (as  compared  to  traditional 
categorical  wastewaters)  is  that  there  is 
always  the  exception  to  the  rule.  As  an 
example.  EPA  analyzed  samples  of 
wastewater  receipts  from  a  single 
facility  that  were  obtained  during  three 
different,  non-consecutive  weeks.  EPA 
found  that  the  weekly,  waste  receipts 
varied  from  the  most  concentrated  (in 
terms  of  metal  pollutants)  to  one  of  the 
least  concentrated  (in  terms  of  metal 
pollutants). 
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EPA  detenniiied  pollutants  of  concern 
for  the  CWT  inqustry  by  assessing  EPA 
sampling  data  only.  Industry  has 
provided  very  little  quantitative  data  on 
the  concentrations  of  pollutants  entering 
their  wastewater  treatment  systems.  For 
the  metals  and  ^rganics  subcategory,  the 
data  used  to  deHermine  the  pollutants  of 
concern  were  collected  at  influent 
points  to  the  wastewater  treatment 
systems.  For  thd  oils  subcategory,  the 
data  were  collected  following  emulsion 
breaking  and/or  gravity  separation.  The 
pollutant  concentrations  at  these  points 
are  lower  than  t)ie  original  waste  receipt 
concentrations  Is  a  result  of  the 
commingling  of  a  variety  of  waste 
streams,  and  foij  the  oils  subcategory,  as 
a  result  of  pretrtatment.  In  most  cases, 
EPA  could  not  collect  samples  from 
individual  waste  shipments  because  of 
physical  constraints  and  excessive 
analytical  costs  J 

EPA's  influent  sampling  data  were 
collected  over  a  limited  time  span 
(generally  two  to  five  days).  The 
samples  represant  a  snapshot  of  the 
receipts  acceptad  for  treatment  during 
the  time  the  sar^tples  were  collected. 
Since  waste  receipts  can  vary 
significantly  frokn  day  to  day,  EPA 
cannot  know  if  the  data  are 
representative  of  waste  receipts  during 
any  other  time  period.  If  EPA  had 
sampled  at  more  facilities  or  over  longer 
periods  of  time,!  EPA  would  expect  to 
observe  a  widen  range  of  flow, 
pollutants,  and  pollutant  concentrations 
in  CWT  industry  raw  wastewater.  This 
has  complicateqi  the  selection  of 
pollutants  of  cohcem  and  regulated 
pollutants,  and  pe  estimation  of  current 
performance  and  removals  associated 
with  this  rulemaking.  Historically,  in 
developing  effluent  limitations 
guidelines  and  standards,  unlike  CWT 
waste  receipts,  Influent  waste  streams 
are  generally  consistent  in  strength  and 
nature. 

To  establish  the  pollutants  of  concern, 
EPA  reviewed  tne  analytical  data  from 
influent  wastewater  samples  to 
determine  the  n(umber  of  times  a 
pollutant  was  detected  at  treatable 
levels.  Treatablf  levels  were  set  at  ten 
times  the  minirf  um  analytical  detection 
limit  to  ensure  Ihat  pollutants  detected 
at  only  trace  amounts  would  not  be 
selected.  For  m(  >st  organic  pollutants, 
the  minimum  analytical  detection  limit 
is  10  ug/L.  Thecefore,  for  most  organic 
parameters,  EPA  had  defined  treatable 
levels  as  100  ugt^L.  For  metal  pollutants, 
the  minimum  analytical  detection  limits 
range  from  0.2  ug/L  to  1000  ug/L.  The 
initial  pollutant  of  concern  listing  for 
each  subcatego](y  was  then  derived  by 
establishing  which  parameters  were 
detected  at  treatable  levels  in  at  least  10 


percent  of  the  daily  influent  wastewater 
samples.  Ten  percent  is  a  different 
criteria  than  was  used  to  identify 
pollutants  of  concern  in  the  1995 
proposal.  EPA  used  different  criteria  for 
this  proposal  since  it  has  a  larger  data 
set  for  this  proposal  than  the  1995 
proposal.  EPA  notes  that,  while  it 
generally  establishes  criteria  to  estabUsh 
pollutants  of  concern  on  an  industry-by- 
industry  basis,  the  criteria  used  in  this 
proposal  are  similar  to  those  used  for 
proposal  of  other  service  industries. 
EPA  additionally  notes  that  the  criteria 
to  establish  pollutants  of  concern  used 
to  date  for  the  service  industries  have 
varied  from  the  criteria  used  to  establish 
pollutants  of  concern  for  some  of  the 
traditional  categorical  industries 
because  service  industries  (particularly 
CWT)  have  much  greater  variability  in 
the  pollutants  and  pollutant 
concentrations  seen  in  their  wastewaters 
than  some  of  the  traditional  categorical 
industries  previously  studied  by  EPA. 
Finally,  if  EPA  had  elected  to  establish 
pollutants  of  concern  using  a  criteria 
higher  than  10  percent,  the  estimated 
baseline  loadings  and  pollutant 
removals  would  have  been  reduced,  but 
EPA  might  have  overlooked  potential 
pollutants  of  concern  because  of  the 
veiriabihty  in  the  industry. 

During  the  SBREFA  panel,  some 
industry  representatives  suggested  that 
both  the  pollutants  cind  the 
concentration  of  pollutants  in  non- 
hazardous  CWT  wastes  were  distinctly 
different  from  those  in  hazardous  CWT 
wastes.  EPA's  database  contains 
information  that  was  collected  at 
facilities  which  treat  hazardous  waste 
only,  non-hazardous  waste  only,  and  a 
mixtiu^  of  hazardous  and  non- 
hazardous  wastes.  The  majority  of  the 
data  was  collected  at  facilities  which  are 
permitted  to  accept  hazardous  wastes. 
As  stated  earlier,  although  these  data 
suggest  that  flows  from  non-RCRA 
permitted  facilities  may  have 
significantly  lower  pollutant  loadings, 
they  are  inadequate  to  support  the 
conclusion  that  EPA  should 
differentiate  between  oily  facilities  on 
the  basis  of  whether  hazardous  or  non- 
hazardous  wastes  are  treated  at  the 
facility.  However,  as  described  in 
Section  VI.C,  EPA  recently  collected 
wastewater  samples  at  an  additional  ten 
non-hazardous  oily  waste  facilities.  EPA 
has  not  included  this  data  in  these 
analyses,  but  has  included  this  data  in 
the  Appendix  of  the  technical 
development  document.  EPA  will 
revisit  its  conclusions  based  on  the 
analytical  results  of  the  recent  sampling 
as  well  as  any  additional  data  provided 
during  the  comment  period  prior  to 


promulgation.  As  such,  EPA  soUcits 
comments  and  data  on  the  pollutants 
and  concentration  of  pollutants  in  non- 
hazardous  CWT  waste  receipts  and  in 
hazardous  CWT  waste  receipts.  (See 
also  Section  IV.T). 

1.  Raw  Wastewater  at  CWT  Metals 
Subcategory  Facilities 

Wastewater  treated  at  CWT  facilities 
in  the  metals  subcategory  contains  a 
range  of  conventional,  toxic,  and  non- 
conventional  pollutants.  EPA  identified 
78  pollutants  of  concern  for  the  metals 
subcategory,  including  three 
conventional  pollutants,  43  metals,  and 
1 7  organic  pollutants.  As  expected, 
wastewaters  contained  significant 
concentrations  of  common  non- 
conventional  metals  such  as  alimiinum, 
iron,  and  tin.  Also,  as  expected,  given 
the  processes  generating  these 
wastewaters,  waste  receipts  generally 
contained  toxic  heavy  metals.  Toxic 
metals  found  in  the  highest 
concentrations  were  cadmiiun, 
chromium,  cobalt,  copper,  nickel,  and 
zinc.  While  organic  pollutants  were 
present  in  the  wastewater  at  a  few 
sampled  facilities  in  this  subcategory, 
they  were  not  typically  found  in  the 
treated  wastewater  effluent  in  this 
subcategory.  Many  metals  facilities  have 
placed  acceptance  restrictions  on  the 
concentration  of  organic  pollutants 
allowed  in  the  off-site  waste  streams 
accepted  for  treatment. 

2.  Raw  Wastewater  at  CWT  Oils 
Subcategory  Facilities 

To  characterize  raw  wastewater  for 
the  oils  subcategory,  EPA  evaluated 
samples  obtained  following  the  initial 
gravity  separation/emulsion  breaking 
step.  Wastewater  treated  at  CWT 
facilities  in  the  oils  subcategory  also 
contains  a  range  of  conventional,  toxic, 
and  non-conventional  pollutants.  EPA 
identified  120  pollutants  of  concern  in 
the  oils  subcategory  including  three 
conventional  pollutants,  32  metals,  and 
72  organics.  (Dil  and  grease  levels  in  this 
subcategory  varied  greatly  from  one 
facility  to  the  next  and  ranged  from  26 
mg/L  to  61,000  mg/L  after  the  first  stage 
of  treatment  (emulsion  breaking  and/or 
gravity  separation).  Wastewaters 
contained  significant  concentrations  of 
both  non-conventional  and  toxic  metals 
such  as  aluminum,  boron,  cobalt,  iron, 
manganese,  and  zinc.  A  wide  range  of 
organic  pollutants  were  also  foimd  in 
the  untreated  wastewaters  from  this 
subcategory.  Organic  pollutants  found 
in  the  highest  concentrations  were 
straight  chain  hydrocarbons  such  as  n- 
decane  and  n-tetradecane  and  aromatics 
such  as  naphthalene  and  bis(2- 
ethylhexyUphthalate.  EPA  also  detected 
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polyaromatic  hydrocarbons,  such  as 
benzo(a)pyrene  in  the  wastewaters  of 
oils  facilities.  EPA  reviewed  the  readily 
available  literature  pertaining  to 
benzo(a)pyrene  and  its  presence  in 
waste  receipts  that  may  be  accepted  at 
facilities  which  treat  non-hazardous  oily 
wastes  such  as  used  motor  oils,  diesel 
fuels,  fuel  oils,  lubricating  oils,  and 
gasolines.  Based  on  this  review,  EPA 
has  concluded  that  the  presence  of 
benzo(a)pyrene  as  a  pollutant  in  its 
sampling  data  is  not  an  anomaly.  The 
result  is  consistent  with  what  is 
observed  in  the  available  literature. 

3.  Raw  Wastewater  at  CWT  Organics 
Subcategory  Facilities 

Wastewater  treated  at  CWT  facilities 
in  the  organics  subcategory  contains  a 
range  of  conventional,  toxic  and  non- 
conventional  pollutants.  EPA  identified 
97  pollutants  of  concern  for  this 
subcategory  including  three 
conventional  pollutants,  25  metals,  and 
60  organics.  As  expected,  wastewaters 
contained  significant  concentrations  of 
organic  parameters,  many  of  which  are 
highly  volatile.  The  metals  present  in 
the  highest  concentrations  were 
common  ones  such  as  alimiinum  and 
iron. 

As  described  in  VI.C.3,  the  data 
available  to  the  EPA  for  characterizing 
raw  wastewaters  for  the  organics 
subcategory  are  limited.  In  fact,  the 
preceding  discussion  on  the 


characterization  of  organic  subcategory 
wastewaters  is  based  on  sampling  data 
from  a  single  organic  subcategory 
facility.  All  other  wastewater 
characterization  data  collected  for  the 
organics  subcategory  represented 
wastewater  from  multiple  subcategories 
(e.g.,  mixed  oils  and  organic  subcategory 
wastewaters).  EPA  is  especially  eager  for 
commenters  on  the  proposal  to  provide 
data  for  organic  subcategory 
wastewaters  which  are  not  mixed  with 
other  subcategory  wastewaters  to  use  in 
refining  the  Agency's  characterization  of 
this  subcategory. 

C.  Wastewater  Flow  and  Discharge 

Based  on  the  information  collected 
during  the  development  of  this  rule, 
approximately  1.9  billion  gallons  of  in- 
scope  wastewater  are  discharged 
annually  from  CWT  operations.  CWT 
facilities  do  not  generate  a  "process 
wastewater"  in  the  traditional  sense  of 
this  term  because  there  is  no 
manufacturing  or  commercial  "process" 
which  is  generating  water. -^ 
Consequently,  the  regulated  wastewater 
for  this  industry  will  include  any  wastes 
received  for  treatment  ("waste  receipt") 
as  well  as  water  which  comes  into 
contact  with  the  wastes  or  waste 
processing  area.  As  mentioned 
previously,  the  primary  sources  of 
"CWT  wastewater"  discharges  bom 
these  facilities  include:  waste  receipts, 


used  oil  processing  wastewater, 
solubilization  wastewater,  tanker  trucky 
drums/roll-off  box  washes,  equipment 
washes,  air  pollution  control  scrubber 
blow-down,  laboratory -derived 
wastewater,  on-site  landfill  and 
industrial  waste  combustor  wastewaters, 
and  contaminated  stormwater. 

CWT  faciUties  have  several  options 
for  the  discharge  of  their  wastewater. 
EPA  estimates  that  there  are  14  facilities 
discharging  wastewater  directly  into  a 
receiving  stream  or  body  of  water, 
accounting  for  0.5  billion  gallons  per 
year.  In  addition,  there  are  147  facilities 
discharging  wastewater  indirectly 
through  a  POTW,  accounting  for  1.4 
billion  gallons  per  year. 

Also,  there  are  a  number  of  CWT 
facilities  which  do  not  dispose  of 
wastewater  directly  to  surface  waters  or 
indirectly  to  POTWs.  The  Agency 
estimates  that  there  are  44  of  these 
alternative  discharge  facilities.  At  these 
facilities,  (1)  wastewater  is  disposed  of 
by  alternate  means  such  as  on-site  or 
off-site  deep  well  injection  or 
incineration  (9  facilities):  (2)  wastewater 
is  sent  off-site  for  treatment,  generally  to 
another  CWT  (23  facihUes);  (3) 
wastewater  is  evaporated  (5  facilities); 
and  (4)  zero  discharge  option  is 
unknown  (7  facilities). 

Table  VIII.C-1  provides  estimates  of 
wastewater  flow  and  discharge  at  a 
subcategory  level  basis. 


Table  Vlll.C-1  .—Wastewater  Flow  and  Discharge  by  Subcategory 


Sutx^ategory 


Number  of 
indirect  dis- 
charoing  fa- 
ciUties 


Total  indi- 
rect flow  (M 
gallons 
/year) 


Number  of 
direct  dis- 
charging fa- 
cilities 


Total  direct 
flow  (M  gal- 
lons 
/year) 


Total  flow 

(M  gallons 

/year) 


Metals  Treatment  and  Recovery 
Oils  Treatment  and  Recovery  .... 
Organics  Treatment 


41 
123 

14 


449 

861 

60 


496 
24 
16 


944 

885 

76 


K.  Development  of  Effluent  Limitations 
Guidelines  and  Standards 

A.  Description  of  Available 
Technologies 

The  treatment  technologies  presently 
employed  by  the  industry  represent  the 
range  of  wastewater  treatment  systems 
observed  at  categorical  industrial 
operations.  All  CWT  facilities  operate 
some  wastewater  treatment  systems. 
The  technologies  used  include  physical- 
chemical  treatment,  biological 
treatment,  and  advanced  wastewater 
treatment.  Based  on  information 
obtained  from  the  1991  Waste 
Treatment  Industry  Questionnaire  and 


site  visits,  EPA  has  concluded  that  a 
significant  number  of  these  treatment 
systems  need  to  be  upgraded  to  improve 
effectiveness  and  to  remove  additional 
pollutants. 

Among  the  physical-chemical 
treatment  technologies  in  use  include: 

•  Equalization  Tanks.  Equalization 
dampens  variation  in  hydraulic  and 
pollutant  loadings,  thereby  reducing 
shock  loads  and  increasing  treatment 
facility  performance. 

•  Neutralization.  Neutralization 
dampens  pH  variation  prior  to  treatment 
or  discharge. 

•  Coagulation/Flocculation. 
Coagulation/ flocculation  is  used  to 


assist  clarification  of  biological 
treatment  effluent. 

•  Gravity  Separation.  Gravity-assisted 
separation  allows  suspended  matter, 
heavier  than  water,  to  become  quiescent 
and  settle;  and  suspended  matter, 
lighter  than  water,  to  float. 

•  Emulsion  Breaking.  TTie  addition  of 
de-emulsifiers  (heat,  acid,  metal 
coagulants,  polymers,  and  clays)  break 
down  emulsions  to  produce  a  mixture  of 
water  and  free  oil  and/or  an  oily  floe. 

•  Dissolved  Air  Flotation  (DAF).  DAF 
separates  solid  or  liquid  particles  from 


'  Process  wastewater  is  defined  in  40  CFR  122.2 
as  "any  water  which,  during  manufacturing  or 


processing,  comes  into  direct  contact  with  or  results 
from  the  production  or  use  of  any  raw  material,  by- 


product, intermediate  product,  finished  product,  or 
waste  product" 
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a  liquid  phase  by  introducing  air 
bubbles  into  tht  liquid  phase.  The 
bubbles  attach  fp  the  particles  and  rise 
to  the  top  of  th^  mixture. 

•  Chemical  ly-ecipitation.  The 
addition  of  chemicals  to  wastewater  to 
convert  soluble|metal  salts  to  insoluble 
metal  oxides  which  are  then  removed  by 
sedimentation  and/or  filtration. 

•  Chemical  dfxidation/Reduction.  By 
chemical  additipn,  the  structure  of 
pollutants  are  cnanged  so  as  to  disinfect, 
increase  biodegradation  and  adsorption, 
or  convert  pollutants  to  terminal  end 
products. 

•  Air/Steam  ,  Stripping.  Air/Steam 
stripping  invoh  es  the  removal  of 
pollutants  from  wastewater  by  the 
transfer  of  volatile  compounds  from  the 
liquid  phase  to  i  gas  stream. 

•  Multimedic  /Sand  Filtration. 
Multimedia/ san  d  filtration  involves  a 
fixed  (gravity  oi  pressure)  or  moving 
bed  of  porous  media  that  traps  and 
removes  susper  ded  solids  from  water 
passing  though  »he  media. 

•  Ultrafiltration.  Extremely  fine  grade 
filters  are  used  o  remove  organic 
pollutants  from  wastewater  according  to 
the  organic  mohcule  size. 

•  Reverse  Os.nosis.  Reverse  osmosis 
relies  on  differences  in  dissolved  solids 
concentrations  md  selective 
semipermeable  pnembranes  to  primarily 
remove  dissolved  inorganic  pollutants. 

•  Fabric  Filters.  Fabric  filters  screen 
suspended  mati  er  by  means  of  a  cloth  or 
paper  barrier. 

•  Plate  and  F  rame  Pressure  Filtration. 
Fabric  filters  ui  der  pressure  are  used  to 
separate  solids  rom  liquid  streams. 

•  Carbon  Adsorption.  In  this  process, 
wastewater  is  p  issed  over  a  medium  of 
activated  carbon  which  adsorbs  certain 
pollutants. 

•  Ion  Exchan  ge.  The  use  of  certain 
resins  in  contac ;  with  wastewater 
removes  contaminants  of  similar  charge. 

Biological  treitment  technologies  in 
use  include: 

•  Aerobic  Sy.  tems.  Aerobic  systems 
utilize  an  accliriated  community  of 
aerobic  microor  janisras  to  degrade, 
coagulate,  and  lemove  organic  and  other 
contaminants.  1  'hey  are  typically  ponds, 
lagoons  or  tanks  without  recycle  of 
biomass. 

•  Activated  5  ludge.  Activated  sludge 
is  a  continuous  flow,  aerobic  biological 
treatment  process  which  employs 
suspended-grovyth  aerobic 

to  biodegrade  organic 
th  recycle  of  biomass. 
atch  Reactors.  A 
reactor  contains 
acclimated  microorganisms  to  degrade 
organic  materiaj.  The  batch  process 
permits  equalization,  aeration,  and 
clarification  in  $  single  tank. 


microorganism 

contaminants  v 

•  Sequential 

sequential  bate 


•  Powdered  Activated  Carbon 
Biological  Treatment.  The  addition  of 
granular  activated  carbon  to  biological 
treatment  systems  enhances  the  removal 
of  certain  organic  pollutants. 

The  typical  treatment  sequence  for  a 
facility  depends  upon  the  type  of  waste 
accepted  for  treatment.  Most  facilities 
treating  metal-bearing  wastes  use 
precipitation/sedimentaUon/filtration  to 
remove  metals.  Those  that  treat  oily 
wastes  rely  on  emulsion  breaking/ 
gravity  separation  and/or  dissolved  air 
flotation  largely  to  remove  oil  and 
grease,  organics,  and  metals.  Aerobic 
batch  processes  and  conventional 
activated  sludge  systems  were  the  most 
widely-used  treatment  technology  for 
the  organic-bearing  wastes. 

B.  Technology  Options  Considered  and 
Treatment  Systems  Selected  for  Basis  of 
Regulation 

This  section  explains  how  EPA 
selected  the  effluent  limitation%and 
standards  proposed  today  for  the  metals, 
oils,  and  organics  subcategories.  To 
determine  the  technology  basis  and 
performance  level  for  the  proposed 
regulations,  EPA  developed  a  database 
consisting  of  daily  effiuent  data 
collected  from  the  Detailed  Monitoring 
Questionnaire  and  the  EPA  wastewater 
sampling  program.  This  database  is  used 
to  support  the  BPT,  BCT,  BAT,  NSPS, 
PSES,  and  PSNS  effluent  limitations 
and  standards  proposed  today.  While 
EPA  establishes  effluent  limitations  and 
pretreatment  standards  based  on  a 
treatment  technology,  EPA  does  not 
require  a  discharger  to  use  that 
technology  in  treating  CWT  wastewater. 
Rather,  the  technologies  which  may  be 
used  to  treat  wastewater  are  entirely  left 
to  the  discretion  of  the  individual  CWT 
operator,  as  long  as  the  nunlerical 
discharge  limits  are  achieved. 

In  order  to  establish  the  proposed 
limits,  EPA  reviewed  data  from 
treatment  systems  in  operation  at  a 
number  of  treatment  facilities  to 
calculate  concentration  limits  that  are 
achievable  based  on  a  well-operated 
system  using  the  proposed  technologies. 
Below  is  a  summary  of  the  technology 
basis  for  the  proposed  effluent 
limitations  in  each  subcategory. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

a.  Introduction.  EPA  today  proposes 
BPT  effluent  limitations  for  the  three 
discharge  subcategories  for  the 
Centralized  Waste  Treatment  Point 
Source  Category.  The  BPT  effluent 
limitations  proposed  today  would 
control  identified  conventional,  priority, 
and  non-conventional  pollutants  when 
discharged  from  CWT  facilities. 


b.  Rationale  for  BPT  limitations  by 
subcategory.  As  previously  discussed, 
CWA  Section  304(b)(1)(A)  requires  EPA 
to  identify  effluent  reductions  attainable 
through  the  application  of  "best 
practicable  control  technology  currently 
available  for  classes  and  categories  of 
point  sources."  The  Senate  Report  for 
the  1972  amendments  to  the  CWA 
explained  how  EPA  must  establish  BPT 
effluent  reduction  levels.  Generally, 
EPA  determines  BPT  effluent  levels 
based  upon  the  average  of  the  best 
existing  performances  by  plants  of 
various  sizes,  ages,  and  unit  processes 
within  each  industrial  category  or 
subcategory.  In  industrial  categories 
where  present  practices  are  uniformly 
inadequate,  however,  EPA  may 
determine  that  BPT  requires  higher 
levels  of  control  than  any  currently  in 
place  if  the  technology  to  achieve  those 
levels  can  be  practicably  appHed.  See  A 
Legislative  History  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972,  U.S.  Senate  Committee  of  Public 
Works,  Serial  No.  93-1,  January  1973.  p. 
1468. 

In  addition,  CWA  Section  304(b)(1)(B) 
requires  a  cost-reasonableness 
assessment  for  BPT  limitations.  In 
determining  the  BPT  limits,  EPA  must 
consider  the  total  cost  of  treatment 
technologies  in  relation  to  the  effluent 
reduction  benefits  achieved.  This 
inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.  cit.  p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See,  for  example, 
American  Iron  and  Steel  Institute  v. 
EPA,  526  F.  2d  1027  (3rd  Cir.,  1975). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
volume  and  nature  of  expected 
discharges  after  application  of  BPT,  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  developing 
guidelines,  the  Act  does  not  require  or 
permit  consideration  of  water  quality 
problems  attributable  to  particular  point 
sources,  or  water  quality  improvements 
in  particular  bodies  of  water.  Therefore, 
EPA  has  not  considered  these  factors  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle,  590  F.  2d  1011  (D.C. 
Cir.  1978). 

In  assessing  BPT  for  this  industry, 
EPA  considered  age,  size,  process,  other 
engineering  factors,  and  non-water 
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quality  impacts  pertinent  to  the 
facilities  treating  waste  in  each 
subcategory.  For  all  subcategories,  no 
basis  could  be  found  for  identifying 
different  BPT  limitations  based  on  age, 
size,  process,  or  other  engineering 
factors  for  the  reasons  previously 
discussed.  For  a  service  industry  whose 
service  is  wastewater  treatment,  the 
pertinent  factors  for  establishing  the 
limitations  are  costs  of  treatment,  the 
level  of  effluent  reductions  obtainable, 
and  non-water  quality  effects. 

EPA  determined  that,  while  some 
CWT  facilities  are  providing  adequate 
treatment  of  all  waste  streams, 
wastewater  treatment  at  some  CWT 
facilities  is  poor.  EPA  is  concerned  that 
facilities  which  mix  different  types  of 
highly  concentrated  CWT  wastes  with 
non-CWT  waste  streams  or  with 
stormwater  may  not  be  providing  BPT 
treatment.  In  addition,  while  some  CWT 
facilities  pretreat  subcategory  waste 
streams  for  effective  removal  prior  to 
commingling,  some  facilities  mix  wastes 
from  different  subcategories  without 
pretreatment.  This  practice  reduces  the 
effectiveness  of  treatment  and  may  lead 
to  inadequate  treatment  for  some  waste 
streams.  As  a  result,  the  mass  of 
pollutants  being  discharged  at  some 
CWT  facilities  is  higher  than  that  which 
can  be  achieved,  given  the  demonstrated 
removal  capacity  of  certain  of  the 
treatment  systems  that  the  Agency 
reviewed.  EPA  has  observed  that  many 
CWT  facilities  recognize  that 
commingling  often  leads  to  less  effective 
treatment,  and  have  encouraged  their 
customers  to  segregate  wastes  as  much 
as  possible.  Waste  minimization 
techniques  at  most  manufacturing 
facilities  have  also  led  to  increased 
waste  stream  segregation. 

Comparison  of  EPA  sampling  data 
and  CWT  industry-supplied  monitoring 
information  establishes  that,  in  the  case 
of  metal-bearing  waste  streams,  virtually 
all  the  facilities  are  discharging  large 
total  quantities  of  heavy  metals.  As 
measured  by  total  suspended  solids 
(TSS)  levels  following  treatment,  TSS 
concentrations  are  substantially  in 
excess  of  levels  observed  at  facilities  in 
other  industry  categories  employing  the 
very  same  treatment  technology — 10  to 
20  times  greater  than  those  observed  for 
other  point  source  categories.  EPA 
believes  these  higher  TSS  effluent 
concentrations  are  due  to  improper  or 
ineffective  treatment  of  these  wastes 
rather  than  TSS  influent  concentration 
differences  between  CWT  wastewaters 
and  other  industrial  category 
wastewaters. 

In  the  case  of  oil  discharges,  many 
facilities  are  achieving  poor  removal  of 
oil  and  grease  relative  to  the 


performance  required  for  other  point 
source  categories.  In  addition,  many 
sample  infrequently  for  metal  and 
organic  constituents  in  their  discharge 
since  these  parameters  are  not  included 
in  their  discharge  permits.  Further, 
some  facilities  treating  organic  wastes, 
while  successfully  removing  organic 
pollutants  through  biological  treatment, 
fail  to  remove  metals  associated  with 
these  organic  wastes. 

EPA's  options  to  evaluate  treatment 
systems  in  place  at  direct  discharging 
CWT  facilities  were  extremely  limited 
since  most  of  the  facilities  in  this 
industry  are  indirect  dischargers.  This  is 
particularly  true  of  the  metals  and  oils 
facilities.  Many  CWT  indirect 
dischargers  are  not  required  to  control 
discharges  of  conventional  pollutants 
because  the  receiving  POTWs  are 
designed  to  achieve  removal  of 
conventional  pollutants.  Therefore,  in 
general,  indirect  dischargers  currently 
do  not  monitor  or  optimize  the 
performance  of  their  treatment  systems 
for  control  of  conventional  pollutants. 
Because  BPT  applies  to  direct 
dischargers,  the  data  used  to  establish 
limitations  and  standards  are  normally 
collected  from  such  facilities.  For  this 
rule,  EPA  relied  on  information  and 
data  from  widely  available  treatment 
technologies  in  use  at  CWT  facilities 
discharging  indirectly.  For  non- 
conventional  pollutants.  EPA  concluded 
that  some  technology  in  place  at 
indirect  discharging  CWT  facilities  is 
appropriate  to  use  as  the  basis  for 
regulation  of  direct  dischargers.  For 
conventional  pollutants,  however.  EPA 
largely  relied  on  information  and  data 
collected  for  other  point  source 
categories. 

(i)  Subcategory  A — Metals 
Subcategory.  The  Agency  is  today 
proposing  BPT  limitations  for  the  metals 
subcategory  for  19  pollutants.  In 
developing  these  limitations.  EPA 
reexamined  the  treatment  options  it  had 
looked  at  for  the  1995  proposal  at  the 
same  time  it  was  assessing  one  new 
treatment  option.  As  a  result  of  this 
reexamination,  EPA  continues  to  believe 
that  single-stage,  chemical  precipitation 
of  mixed,  disparate  metal-bearing  waste 
streams  is  not  an  acceptable 
technological  basis  for  BPT  limitations. 
As  explained  in  the  earlier  proposal  (60 
FR  5478).  adequate  metals  removals  are 
not  obtained  through  single-stage 
chemical  precipitation  of  mixed-metals 
waste  streams.  In  the  case  of  complex 
cyanide,  metal-bearing  streams,  EPA  is 
still  proposing  to  require  cyanide 
removal  prior  to  metals  treatment  as 
discussed  in  the  1995  proposal  (60  FR 
5477). 


For  today's  proposal,  EPA  considered 
three  regulatory  options  (two  previously 
assessed  as  well  as  one  new  treatment 
option),  all  relying  on  chemical 
precipitation,  to  reduce  the  discharge  of 
pollutants  from  CWT  facilities.  The 
three  currently  available  treatment 
systems  for  which  the  EPA  assessed 
performance  for  the  metals  subcategory 
BPT  are  as  follows: 

•  Option  2  *    Selective  Metals 
Precipitation,  Liquid-Solid  separation, 
Secondary  Precipitation,  and  Liquid- 
Solid  Separation. 

•  Option  3*    Selective  Metals 
Precipitation,  Liquid-Solid  Separation, 
Secondary  Precipitation,  Liquid-Solid 
Separation,  Tertiary  Precipitation,  and 
Clarification. 

•  Option  4'*    Batch  precipitation, 
Liquid-Solid  Separation,  Secondary 
Precipitation,  Clarification,  and  Sand 
Filtration. 

For  a  more  detailed  discussion  of  the 
basis  for  the  limitations  and  the  basis  for 
the  technologies  selected,  see  the 
technical  development  document  as 
well  as  the  discussion  in  the  1995 
proposal  at  60  FR  5477. 

The  first  treatment  option  (Option  2) 
that  EPA  evaluated  as  a  basis  for  today's 
proposed  BPT  limitations  for  CWT 
facilities  is  based  on  "selective  metals 
precipitation."  "Selective  metals 
precipitation"  is  a  specialized  metals 
removal  technology  that  tailors 
precipitation  conditions  to  the  metal  to 
be  removed.  The  extent  to  which  a 
metal  is  precipitated  from  a  solution 
will  vary  with  a  number  of  factors, 
including  pH.  temperature,  and 
treatment  chemicals.  Selective  metals 
precipitation  adjusts  these  conditions 
sequentially  in  order  to  provide 
maximum  precipitation  of  metals. 
Selective  metals  precipitation  requires 
segregation  of  incoming  waste  streams 
and  careful  characterization  of  the 
metals  content  of  the  waste  stream. 
Next,  there  are  muhiple  precipitations 
in  batches  at  different  pH  levels  in  order 
to  achieve  maximum  removal  of  specific 
metals.  Selective  metals  precipitation 
results  in  formation  of  a  metal-rich  filter 
cake.  This  treatment  option  requires 
numerous  treatment  tanks  and 
personnel  to  handle  incoming  waste 
streams,  greater  quantities  of  treatment 
chemicals,  and  increased  monitoring  of 
the  batch  treatment  processes.  One  of 
the  benefits  of  this  technology,  however, 
is  that  it  results  in  a  metal-rich  filter 


'The  numbering  of  options  reflects  the 
numbering  for  the  1995  proposal.  Options  2  and  3 
were  first  considered  for  that  proposal.  Option  4  is 
a  new  technology  EPA  evaluated  for  this  proposal. 
EPA  is  no  longer  evaluating  Ootion  1  as  the 
treatment  basis  for  proposed  i'mitations  and 
standards. 
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cake  that  facilities  employing  this 
treatment  have  jthe  option  of  selling  as 
feed  material  far  metal  reclamation.  For 
metals  streams  which  contain 
concentrated  cyanide  complexes, 
achievement  omhe  BPT  limitations 
under  this  option  would  require 
alkaline  chlorination  in  a  two  step 
process  prior  td  metals  treatment.  These 
BPT  cyanide  liAiitations  are  discussed 
in  greater  detaij  below. 

The  second  t^atment  option  EPA 
evaluated  (Optijon  3)  is  the  same  as 
Option  2  with  in  additional,  third 
precipitation  step  added  for  increased 
pollutant  removals.  Again,  for  metals 
streams  which  tontain  concentrated 
cyanide  complexes,  like  Option  2,  for 
Option  3,  BPT  limitations  are  also  based 
on  alkaline  chlorination  in  a  two  step 
process  before  (netal  precipitation. 

The  new  technology  EPA  evaluated  as 
the  basis  of  BPt  for  this  regulation 
(Option  4)  is  a  <wo  stage  precipitation 
process.  The  fiiist  stage  of  this 
technology  is  s|milar  to  the  Option  1 
chemical  precipitation  technology 
considered  (anl  rejected)  for  the  earlier 
proposal.  It  is  based  on  chemical 
precipitation  followed  by  some  form  of 
solids  separatic  n  and  sludge 
dewatering.  In  Option  4,  however,  a 
second  precipitation  step  is  also 
performed  folic  wed  by  clarification  and 
sand  filtration.  iCenerally,  BPT 
limitations  bas((d  on  Option  4  would 
require  some  facilities  to  use  increased 
quantities  of  tniatment  chemicals, 
perform  additional  monitoring  of  batch 
processes,  perform  an  additional 
precipitation  step,  and  add  a 
clarification  and  sand  filtration  step. 
Once  again,  for  metals  streams  which 
contain  concentrated  cyanide 
complexes,  likct  Options  2  and  3. 
alkaline  chlorination  in  a  two  step 
process  prior  t(i  metals  treatment  is  also 
part  of  the  Opti  on  4  treatment  process 
that  forms  the  basis  for  BPT  limitations. 

At  the  time  of  the  original  proposal, 
the  Agency  considered  treatment 
Options  1,  2  and  3  only,  and  proposed 
to  adopt  BPT  limitations  based  on 
Option  3.  In  today's  proposal,  the 
Agency  is  prooosing  to  adopt  BPT 
effluent  limitalpons  based  on  Option  4 
for  the  metals  Subcategory. 

EPA's  decision  to  base  BPT 
limitations  on  Option  4  treatment 
reflects  primarily  an  evaluation  of  two 
factors:  the  degree  of  effluent  reductions 
attainable  through  this  technology  and 
the  total  cost  of  the  proposed  treatment 
in  relation  to  the  effluent  reductions 
benefits.  The  ^^  gency  is  proposing  to 
adopt  BPT  lim  tations  based  on  the 
removal  perfoi  mance  of  the  Option  4 
treatment  systrm  for  the  following 
reasons.  First,  he  Option  4  technology 


is  one  that  is  readily  applicable  to  all 
facilities  that  are  treating  metal-bearing 
waste  streams.  It  is  currently  used  at  25 
percent  of  the  facilities  in  this 
subcategory.  Second,  the  adoption  of 
this  level  of  control  would  represent  a 
significant  reduction  in  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subcategory.  Option  4 
would  remove  approximately  13.8 
million  pounds  annually  of 
conventional  pollutants  now  discharged 
to  the  Nation's  waters.  Third,  the 
Agency  assessed  the  total  cost  of  water 
pollution  controls  likely  to  be  incurred 
for  Option  4  in  relation  to  the  effluent 
reduction  benefits  and  determined  these 
costs  were  economically  reasonable — 
less  than  $0.19  per  pound. 

The  Agency  has  decided  not  to 
propose  BPT  limitations  based  on 
Option  3,  selective  metals  precipitation, 
for  a  number  of  reasons.  First,  while 
both  Option  3  and  Option  4  provide 
significant  pollutant  removals,  are 
economically  achievable,  and  expected 
to  result  in  non-water  quality  benefits 
through  increased  recycling  of  metals, 
Option  3  is  nearly  four  times  as  costly 
as  Option  4.  Furthermore,  there  is  little, 
if  any,  expected  increase  in  total 
removals  associated  with  the  Option  3 
technology.  (Total  removals  associated 
with  Option  3  are  virtually  identical  to 
those  achieved  by  Option  4 — less  than 
1.25  percent  greater.)  Second,  EPA  has 
some  concern  about  whether  selective 
metals  precipitation  could  be  applied 
throughout  the  industry  because, 
currently,  only  one  facility  is  employing 
this  technology.  Moreover,  as  noted 
above,  the  effectiveness  of  selective 
metals  precipitation  depends,  in  part, 
on  the  separation  and  holding  of  waste 
streams  in  numerous  treatment  tanks. 
EPA  is  aware  that  there  may  be  physical 
constraints  on  the  ability  of  certain 
facilities  to  install  the  additional, 
required  treatment  tanks.  These  and 
other  factors  support  EPA's 
determination  not  to  propose  limitations 
based  on  the  Option  3  technology. 
Because  Option  2  treatment  also 
includes  selective  metals  precipitation, 
the  Agency  is  similarly  rejecting  it  as  a 
basis  for  BPT. 

The  Agency  used  chemical 
precipitation  treatment  technology 
performance  data  from  the  Metal 
Finishing  regulation  (40  CFR  Part  433) 
to  establish  direct  discharge  limitations 
for  TSS  because  the  facility  from  which 
the  Option  4  limitations  were  derived  is 
an  indirect  discharger  and  the  treatment 
system  is  not  designed  to  optimize 
removal  of  conventional  parameters. 
EPA  has  concluded  that  the  transfer  of 
this  data  is  appropriate  given  the 
absence  of  adequate  treatment 


technology  for  this  pollutant  at  the  only 
otherwise  well-operated  BPT  CVVT 
facility.  Based  on  a  review  of  the  data, 
EPA  believes  that  similar  wastes  (in 
terms  of  TSS  concentrations)  are  being 
treated  at  both  metal  finishing  and 
centralized  waste  treatment  facilities, 
and  that  the  use  of  the  metal  finishing 
data  to  derive  TSS  limits  for  this 
subcategory  is  warranted.  Since  the 
technology  basis  for  the  transferred 
limitations  includes  clarification  rather 
than  sand  filtration,  the  Agency  also 
included  a  clarification  step  prior  to 
sand  filtration  (which  the  Option  4 
facility  does  not  have)  in  the  technology 
basis  for  Option  4  for  facilities  subject 
to  BPT.  Therefore,  because  the 
technology  basis  for  CVVT  is  based  on 
primary  chemical  precipitation,  primary 
clarification,  secondary  chemical 
precipitation,  secondary  clarification, 
and  sand  filtration  and  the  technology 
basis  for  Metal  Finishing  is  based  on 
primary  precipitation  and  clarification 
only,  EPA  concluded  that  CVVT  facilities 
will  perform  similarly  (or  better)  when 
treating  TSS  in  wastes  in  this 
subcategory.  EPA  requests  comment  on 
its  approach  to  developing  TSS 
limitations  for  this  subcategory. 

EPA  believes  it  is  important  to  note 
that  BPT  limitations  established  by 
Option  4  are  based  on  data  from  a 
single,  well-operated  system.  Generally, 
for  purposes  of  defining  BPT  effluent 
limitations,  EPA  looks  at  the 
performance  of  the  best  treatment 
technology  and  calculates  limitations 
from  some  level  of  average  performance 
measured  at  facilities  which  employ  this 
"best"  treatment  technology.  In 
reviewing  technologies  currently  in  use 
in  this  subcategory,  however,  EPA 
found  that  facilities  generally  utilize  a 
single  stage  chemical  precipitation 
step — a  technology  which  generally 
does  not  achieve  adequate  metals 
removals  for  the  waste  streams  observed 
at  these  operations.  EPA  did  identify  a 
handful  of  facilities  which  utilize 
additional  metals  wastewater  treatment, 
generally  secondary  chemical 
precipitation.  Of  these  facilities,  EPA 
believes  that  only  one  accepts  a  full 
spectrum  of  waste,  often  with  extremely 
high  metals  concentrations  and 
provides,  therefore,  a  suitable  basis  to 
determine  the  performance  that  a  well- 
designed  and  operated  system  can 
achieve  for  a  wide  range  of  raw  waste 
concentrations.  Consequently,  EPA  is 
proposing  to  adopt  BPT  limitations 
based  on  performance  data  from  this 
facility. 

Cyanide  Subset.  The  presence  of  high 
cyanide  concentrations,  as  discussed 
above,  detrimentally  affects  the 
performance  of  metal  precipitation 
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processes  due  to  the  formation  of  metal- 
cyanide  complexes.  Effective  treatment 
of  such  wastes  typically  involves  a 
cyanide  destruction  step  prior  to  any 
metal  precipitation  steps.  Consequently, 
in  the  case  of  metal  streams  which 
contain  concentrated  cyanide 
complexes,  EPA  based  BPT  limitations 
on  an  additional  treatment  step  to 
destroy  cyanide  before  metals 
precipitation.  EPA  considered  three 
regulatory  options  for  the  destruction  of 
cyanide: 

•  Cyanide  Option  1    Alkaline 
Chlorination. 

•  Cyanide  Option  2    Alkaline 
Chlorination  in  a  two  step  process. 

•  Cyanide  Option  3    Confidential 
Cyanide  Destruction. 

The  Option  1  technology,  alkaline 
chlorination,  is  widely  used  for  cyanide 
destruction  in  this  industry  as  well  as 
others.  For  this  subset,  therefore,  it 
represents  current  performance.  EPA 
also  evaluated  Option  2  BPT  limitations 
based  on  the  use  of  alkaline  chlorination 
in  a  two-step  process.  In  the  first  step, 
cyanide  is  oxidized  to  cyanate  in  a  pH 
range  of  9  to  11.  The  second  step 
oxidizes  cyanate  to  carbon  dioxide  and 
nitrogen  at  a  controlled  pH  of  8.5.  In 
addition,  EPA  considered  a  third 
technology  which  is  extremely  effective 
in  reducing  cyanide.  Application  of  this 
technology  resulted  in  cyanide 
reductions  of  99.8  percent  for  both 
amenable  and  total  cyanide.  The  Option 
3  technology  is  claimed  as  confidential. 

At  the  time  of  the  original  proposal, 
the  Agency  proposed  limitations  based 
on  what  is  Cyanide  Option  2  for  the 
cyanide  subset  of  the  metals 
subcategory.  This  technology  remains 
the  basis  for  the  BPT  limitations  for 
metals  streams  with  concentrated 
cyanide  complexes  proposed  today. 
Although  Option  3  provides  greater 
removals  than  Option  2,  the  Agency  has 
decided  to  reject  Option  3  as  a  basis  for 
BPT  limitations  because  the  technology 
is  not  publicly  available.  The  cyanide 
destruction  system  used  at  the  one 
facility  employing  Option  3  is  a 
proprietary  process  that  does  not 
employ  off-tiie-shelf  technology.  There 
are,  in  addition,  several  reasons 
supporting  the  selection  of  limitations 
based  on  Option  2.  First,  the  facility 
achieving  Option  2  removals  accepts  a 
full  spectrum  of  cyanide  waste. 
Consequently,  the  treatment  used  by  the 
Option  2  facility  can  be  readily  applied 
to  all  facilities  in  the  subset  of  this 
subcategory.  Second,  adoption  of  this 
level  of  control  would  represent  a 
signiBcant  reduction  in  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subset.  Finally,  the 
Agency  assessed  the  total  cost  for 


Option  2  in  relation  to  the  effluent 
reduction  benefits  and  determined  these 
costs  were  economically  reasonable. 

The  proposal  would  require 
monitoring  for  compliance  with  the 
cyanide  limitations  for  cyanide-bearing 
wastes  when  the  wastewater  exits  the 
cyanide  destruction  process  rather  than 
after  mixing  with  other  process 
wastewater.  Alternatively,  the  facility 
may  monitor  for  compliance  after 
mixing  if  the  cyanide  limitations  are 
adjusted  using  the  "building  block 
approach"  (see  Section  XIV. F), 
assuming  the  adjusted  cyanide 
limitations  do  not  fall  below  the 
minimum  analytical  detection  limit. 

(ii).  Subcategory  B — Oils  Subcategory. 
The  Agency  is  today  proposing  BPT 
limitations  for  the  oils  subcategory  for 
22  pollutants.  EPA  examined  four 
regulatory  options  in  establishing  BPT 
effluent  reduction  levels  for  this 
subcategory  of  the  CWT  Industry.  EPA 
is  no  longer  considering  any  of  the  four 
options  it  proposed  in  1995  (60  FR 
5478). 

The  four  technology  options 
considered  today  for  the  oils 
subcategory  BPT  limitations  are  based 
on  emulsion  breaking/gravity  separation 
and: 

•  Option  8  5    Dissolved  Air  Flotation 

•  Option  8v  5  Air  Stripping  with 
Emissions  Control  and  Dissolved  Air 
Flotation 

•  Option  95    Secondary  Gravity 
Separation  and  Dissolved  Air  Flotation 

•  Option  9v  5    Air  Stripping  with 
Emissions  Control,  Secondary  Gravity 
Separation,  and  Dissolved  Air  Flotation 

For  a  more  detailed  discussion  of  the 
basis  for  the  limitations  and  the  basis  for 
the  technologies  selected,  see  the 
technical  development  document. 

As  previously  noted,  at  the  time  of  the 
original  proposal,  the  Agency  also 
evaluated  four  other  options.  The  first 
treatment  option  considered  was  based 
on  emulsion  breaking/gravity  separation 
only.  Next,  EPA  considered  BPT 
limitations  based  on  emulsion  breaking/ 
gravity  separation  and  ultrafiltration. 
The  third  treatment  operation  evaluated 
included  emulsion  breaking/gravity 
separation,  ultrafiltration,  carbon 
adsorption,  and  reverse  osmosis. 
Finally,  EPA  looked  at  basing 
limitations  on  adding  an  additional 
carbon  adsorption  step  to  the  third 
treatment  system.  While  emulsion 
breaking/gravity  separation  alone  is 
widely  used  in  this  subcategory,  the 


'  As  noted  above,  EPA  is  no  longer  considering 
Oils  Option  1-4  proposed  in  1995.  During 
development  of  today's  proposal,  EPA  also 
preliminarily  considered  seven  other  options 
numbered  5-9v.  EPA  has  chosen  to  focus  its 
attention  on  Option  8  through  9v. 


Agency  dropped  it  from  further 
consideration  at  the  time  of  the  original 
proposal  because  EPA  believed  that 
emulsion  breaking/gravity  separation 
alone  did  not  adequately  control  the 
pollutants  of  concern  relative  to  other 
widely  available  technologies,  and, 
therefore,  did  not  represent  a  BPT 
technology.  The  Agency  dropped  the 
final  option  from  consideration  at  the 
time  of  the  original  proposal  because 
EPA's  analysis  showed  that  some 
pollutant  concentrations  actually 
increased  following  the  additional 
carbon  adsorption. 

At  the  time  of  the  1995  proposal,  the 
Agency  co-proposed  BPT  limitations 
based  on  emulsion  breaking/gravity 
separation  and  ultrafiltration  as  well  as 
emulsion  breaking/gravity  separation 
and  ultrafiltration  with  added  carbon 
adsorption  and  reverse  osmosis  to 
remove  metals  compounds  found  at 
significant  levels  in  this  subcategory. 
Because  the  costs  associated  with  the 
latter  option  were  four  times  higher  than 
emulsion  breaking/gravity  separation 
and  ultrafiltration,  EPA  was  concerned 
about  its  impacts  on  facilities  in  this 
subcategory.  EPA  co-proposed  BPT 
based  on  both  options,  because  the  oil 
and  grease  limits  based  on  emulsion 
breaking/gravity  separation  and 
ultrafiltration  were  less  stringent  than 
BPT  effluent  limitations  guidelines 
promulgated  for  other  industries.  EPA 
was  concerned  that  the  effect  of 
promulgating  such  limitations  would  be 
to  encourage  ineffective  off-site 
treatment  of  oily  waste  streams.  As 
mentioned  previously,  after  the  1995 
proposal.  EPA  collected  additional 
information  on  facilities  in  the  oils 
subcategory  and  revisited  its  conclusion 
about  the  size  and  nature  of  the  oils 
subcategory.  Further,  as  detailed  earlier, 
EPA  published  a  Notice  of  Data 
Availability  in  1996  describing  the  new 
information  and  EPA's  revised 
assessment  of  the  oils  subcategory. 
Based  on  analyses  presented  in  the  1996 
Notice,  EPA  determined  it  should  no 
longer  consider  emulsion  breaking/ 
gravity  separation  and  ultrafiltration 
with  added  treatment  steps  as  the  basis 
for  BPT  limitations  because  the 
projected  total  costs  relative  to  effiuent 
reduction  benefits  were  not 
economically  reasonable. 

Based  on  comments  to  the  1995 
proposal  and  the  1996  Notice  of  Data 
Availability,  EPA  was  strongly 
encouraged  to  look  at  alternate 
technology  options  to  emulsion 
breaking/gravity  separation  and 
ultrafiltration,  this  concern  was  driven 
in  large  measure  by  the  fact  that  many 
of  the  facilities  in  the  c.'ls  subcategory 
are  classified  as  "small  businesses"  and 
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the  economic  co  ;t  of  installing  and 
operating  the  ultrafiltration  technology 
was  quite  high.  Additionally,  many 
commenters  statsd  that  ultrafiltration  is 
a  sophisticated  tjchnology  which  would 
be  difficult  to  operate  and  maintain  with 
the  majority  of  tJiese  waste  streams. 
Commenters  alsd  noted  that  the  Agency 
had  failed  to  cor  sider  non-water  quality 
impacts  adequatjly,  particularly  those 
associated  with  yie  disposal  of  the 
concentrated  filtrate  from  these 
operations.  As  a  result,  based  on 
comments  to  the  original  proposal,  the 
1996  Notice  of  Eata  Availability,  and 
additional  site  v;  sits,  EPA  identified 
several  other  treatment  options  that 
were  efficient,  produced  tighter  oil  and 
grease  limits,  an  i  were  less  expensive. 
As  such.  EPA  is  no  longer  considering 
emulsion  breaking/ gravity  separation 
and  ultrafiltratidn  as  an  appropriate 
technology  for  limitations  for  the  oils 
subcategory. 

Small  entity  representatives  and 
SBREFA  panel  members  requested  that 
EPA  examine  emulsion  breaking/gravity 
separation  and  s  econdary  gravity 
separation  as  a  p  otential  treatment 
technology  basis  for  the  oils 
subcategory.  Secondary  gravity 
separation  employs  additional 
separation  steps  following  the  initial 
emulsion  breaking/gravity  separation 
step.  During  de\«elopment  of  today's 
proposal,  EPA  examined  emulsion 
breaking/gravity  separation  and 
secondary  gravity  separation  as  a 
possible  BPT  technology.  EPA  has  data 
from  a  single  fadility  which  utilizes  this 
technology  (as  ajpretreatment  step  prior 
to  dissolved  air  flotation  and  biological 
treatment).  As  previously  noted,  the  oils 
subcategory  wa^ewaters  often  contain 
significant  concentrations  of  metals 
pollutants.  The  data  show  that  this 
technology  alone  did  not  adequately 
control  the  metal  pollutants  of  concern 
relative  to  other  widely  available 
technologies.  That  is,  removals  of  metals 
were  much  lowtr  than  those  obtained 
from  single-stage  chemical  precipitation 
and  DAF  units.  Therefore,  the  Agency  is 
not  proposing  taat  emulsion  breaking/ 
gravity  separation  and  secondary  gravity 
separation  withbut  further  treatment  as 
BPT  treatment  fpr  this  subcategory.  EPA 
requests  commit  on  this  issue  and 
paired  influent/effluent  data  from  well- 
operated  facilities  employing  this 
technology. 

The  first  option  evaluated  for  today's 
proposed  BPT  1  mitations  for  the  oils 
subcategory,  Option  8,  is  based  on  the 
use  of  emulsion!  breaking/ gravity 
separation  and  dissolved  air  flotation 
(DAF).  DAF  separates  solid  or  liquid 
particles  ft-om  a  liquid  phase  by 
introducing  air  jubbles  into  the  liquid 


phase.  The  bubbles  attach  to  the 
particles  and  rise  to  the  top  of  the 
mixture.  Often,  chemicals  are  added  to 
increase  the  removal  of  metal 
constituents.  Generally,  BPT  limitations 
based  on  this  option  would  require 
some  facilities  to  install  and  operate  a 
DAF  system  or,  for  some  facilities  with 
currently  installed  DAF  systems,  to 
improve  monitoring  and  operation.  For 
oils  streams  with  significant 
concentrations  of  metals,  this  option 
would  also  require  some  facilities  to  use 
increased  quantities  of  treatment 
chemicals  to  enhance  metals  removals. 
The  second  technology  evaluated  for 
BPT  limitations,  Option  9,  is  emulsion 
breaking/gravity  separation  and 
secondary  gravity  separation  in 
combination  with  dissolved  air 
flotation.  Secondary  gravity  separation 
involves  using  a  series  of  tanks  to 
separate  the  oil  and  water  and  then 
skimming  the  oily  component  off.  The 
resulting  water  moves  to  the  next  step. 
The  gravity  separation  steps  are  then 
followed  by  dissolved  air  flotation 
(DAF).  As  mentioned  previously,  EPA 
believes  all  oils  facilities  currently 
utilize  some  form  of  gravity  separation, 
although  most  perform  primary  gravity 
separation  only.  Generally,  BPT 
limitations  based  on  this  option  would 
require  some  facilities  to  perform 
additional  gravity  separation  steps, 
perform  better  monitoring  and  operation 
of  their  DAF  system,  or  install  and 
operate  a  DAF  system.  For  oils  streams 
with  relatively  high  concentrations  of 
metals,  this  option  would  also  require 
some  facilities  to  use  increased 
quantities  of  treatment  chemicals  to 
enhance  the  removal  of  metals. 

EPA  also  considered  both  options  in 
combination  with  air  stripping  (with 
emissions  control)  to  control  the 
emission  of  volatile  pollutants  into  the 
air. 

The  Agency  is  today  proposing  BPT 
limitations  for  the  oils  subcategory 
based  on  Option  9,  emulsion  breaking/ 
gravity  separation,  secondary  gravity 
separation  and  dissolved  air  flotation  for 
two  reasons.  First,  the  adoption  of  this 
level  of  control  would  represent  a 
significant  reduction  in  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subcategory.  Second, 
the  Agency  assessed  the  total  costs  of 
water  pollution  controls  likely  to  be 
incurred  for  this  option  in  relation  to 
the  effluent  reduction  benefits  and 
determined  these  costs  were  reasonable 
at  $0.69/lb  ($1997). 

EPA  proposes  to  reject  Option  8 
because  BPT  pollutant  removals  based 
on  Option  8,  for  a  number  of  parameters 
(particularly  oil  and  grease),  are  much 
less  stringent  than  current  BPT  effluent 


limitations  guidelines  promulgated  for 
other  industries.  EPA  believes  that  the 
vast  majority  of  DAF  systems  in  use  in 
this  subcategory  are  not  performing 
optimally.  As  mentioned  earlier,  all  of 
the  DAF  systems  studied  by  EPA  were 
used  at  facilities  that  discharge  to 
POTWs.  As  such,  optimal  control  of  oil 
and  grease  is  not  required.  Many  do  not 
even  monitor  the  oil  and  grease  levels 
in  the  material  entering,  and  in  some 
cases,  leaving  the  DAF. 

For  direct  dischargers,  EPA's  cost 
analysis  was  not  able  to  distinguish 
between  Option  8  and  Option  9.  All  of 
the  direct  discharging  facilities  in  this 
subcategory  for  which  EPA  estimated 
costs  currently  employ  rather  extensive 
treatment  (relative  to  the  rest  of  the 
facilities  in  the  oils  subcategory),  but  the 
treatment  technologies  for  the  majority 
of  the  facilities  are  different  from  the 
technology  basis  for  Option  8  or  Option 
9.  While  EPA  believes  these  treatment 
technologies  would  allow  these 
facilities  to  comply  with  either  option 
for  many  pollutants,  none  of  these  in- 
place  treatment  technologies  would 
achieve  significant  removals  of  metals 
pollutants.  Therefore,  for  both  options, 
EPA  included  costs  of  installing  and 
operating  dissolved  air  flotation.  EPA 
believes  its  estimates  (for  both  options) 
are,  in  fact,  overestimates.  EPA  does, 
however,  believe  that  meeting  the  more 
stringent  Option  9  will  result  in 
additional  removals  while  the  cost 
differences  will  be  negligible.  EPA 
solicits  comments  on  its  conclusion  as 
well  as  quantitative  information  on  the 
cost  differences  for  such  facilities. 

EPA  has  studied  the  performance  of 
DAF  systems  in  other  largely  indirect 
discharging  industries  and  has  found 
the  same  lack  of  optimal  performance. 
EPA  believes  that  all  facilities, 
including  indirect  dischargers,  should 
monitor  the  levels  of  oil  and  grease 
entering  and  leaving  the  DAF  system. 
Even  though  oil  and  grease  levels  are 
not  of  great  concern  for  indirect 
dischargers,  removal  of  many  organic 
compounds  is  directly  related  to 
removal  of  oil  and  grease.  As  such,  the 
overall  efficacy  of  the  DAF  system  in 
removing  the  vast  majority  of  specific 
toxic  parameters  can  be  improved  by 
improving  removals  of  oil  and  grease. 

As  explained  above,  the  facilities 
sampled  were  not  required  to  optimize 
their  oil  and  grease  or  TSS  removals 
because  they  discharge  to  POTWs  that 
treat  these  pollutants.  Current  POTW/ 
local  permit  limitations  for  oil  and 
grease  in  this  subcategory  range  from 
100  mg/L  to  2,000  mg/L  and  for  TSS 
from  250  mg/L  to  10,000  mg/L.  Many 
have  no  oil  and  grease  or  TSS  limits  at 
all.  EPA  believes  that  only  one  of  the 
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systems  in  this  subcategory  for  which 
EPA  has  data  was  designed  to  remove 
oil  and  grease  and  TSS  effectively.  EPA 
believes  the  oil  and  grease  and  TSS 
removals  are  uniformly  inadequate  at 
the  other  facilities  included  in  the 
proposed  BPT  limitations  calculations 
for  other  parameters.  Consequently,  EPA 
based  the  proposed  oil  and  grease  and 
TSS  limitations  on  data  from  a  single 
'  fiacility.  EPA  solicits  additional  data  on 
oil  and  grease  and  TSS  discharges  from 
oils  facilities  which  are  designed  and 
operated  to  effectively  remove  these 
parameters. 

Additionally,  EPA  is  aware  of  a  direct 
discharging  oils  facility  which  has  an  oil 
and  grease  daily  maximum  permit  Umit 
of  13  mg/L  and  a  TSS  daily  maximum 
permit  limit  of  55  mg/L.  EPA  plans  to 
request  discharge  data  from  this  facility 
when  it  commences  commercial 
operation  and  intends  to  revisit  the  oil 
and  grease  and  TSS  limitations  as 
proposed  today  based  on  its  review  of 
new  data  received,  including  data  from 
the  newly  discharging  facility.  EPA  has 
also  reviewed  data  from  the  industrial 
Laundries  and  the  TECI  rulemaking  for 
dissolved  air  flotation  systems.  Given 
the  similarities  in  the  treated  waste, 
EPA  is  considering  whether  use  of  this 
data  is  appropriate  in  determining  CWT 
limitations  for  oil  and  grease  for  this 
subcategory.  EPA  requests  comments  on 
this  issue  as  well  as  data  on  the  efficacy 
of  dissolved  air  flotation  systems  in 
treating  CWT  wastewaters. 

EPA  projects  additional  pollutant 
removals  associated  with  the  technology 
basis  for  the  proposed  limitations,  has 
costed  facilities  for  the  additional 
technology  (a  series  of  gravity 
separation  steps)  associated  with  this 
option,  and  has  determined  that  it  is 
economically  achievable.  However,  EPA 
believes  that  many  CWT  facilities  may 
be  able  to  achieve  these  limitations 
using  emulsion  breaking/gravity 
separation  and  DAF  only.  As  described 
above,  EPA  believes  that  many  DAF 
systems  in  this  industry  are  not 
performing  optimally.  Careful 
observation  of  the  influent  and  effluent 
of  these  systems  would  allow  faciUties 
to  better  understand  and  control  the 
resulting  effluent. 

The  Agency  is  not  proposing  BPT 
limitations  based  on  air  stripping  with 
overhead  recovery  or  destruction.  While 
air  stripping  with  overhead  recovery  or 
destruction  would  seem  to  provide 
some  additional  protection  from  volatile 
and  semi-volatile  pollutants  to  all 
environmental  media,  no  substantial 
additional  removal  of  volatile  and  semi- 
volatile  parameters  from  the  water 
would  be  achieved  through  these 
options  since  the  proposed  wastewater 


discharge  limits  would  be  the  same  with 
or  without  the  additional  technology 
basis  of  air  stripping  with  overhead 
recovery.  The  use  of  air  stripping 
coupled  with  emissions  capture  reduces 
or  eliminates  the  air  emissions  that 
otherwise  would  occur  by  the 
volatilization  of  the  volatile  organic 
pollutants  in  gravity  separation  and 
dissolved  air  flotation  systems. 
However,  compliance  with  any 
proposed  limitation  would  not  require 
installation  of  such  equipment. 

EPA  highly  recommends  that  plants 
incorporate  air  stripping  with  overhead 
recovery  or  destruction  into  their 
wastewater  treatment  systems  for  more 
complete  environmental  protection. 
EPA  also  notes  that  CWT  facilities 
determined  to  be  major  sources  of 
hazardous  air  pollutants  are  currently 
subject  to  maximum  achievable  control 
technology  (MACT)  as  promulgated  for 
off-site  waste  and  recovery  operations 
on  July  1,  1996  (61  FR  34140). 

(iii).  Subcategory  C — Organics 
Subcategory.  The  Agency  is  today 
proposing  BPT  limitations  for  the 
organics  subcategory  for  1 7  pollutants. 
For  this  proposal,  EPA  identified  two 
new  regulatory  options  for 
consideration  in  establishing  BPT 
effluent  reduction  levels  for  this 
subcategory  of  the  CWT  industry. 

At  the  time  of  the  original  proposal, 
EPA  also  identified  two  regulatory 
options  for  consideration  in  establishing 
BPT  effluent  reduction  levels  for  this 
subcategory  (60  FR  5479).  EPA  is  no 
longer  considering  these  options  as  a 
basis  for  BPT  limitations.  The  first 
treatment  system  EPA  examined  as  a 
basis  for  BPT  limitations  included  the 
following  treatment  steps:  equalization, 
two  air  strippers  in  series  equipped  with 
a  carbon  adsorption  unit  for  control  of 
air  emissions,  biological  treatment  in 
the  form  of  a  sequential  batch  reactor, 
and  finally  a  multimedia  filtration  unit. 
The  second  option  was  the  same  as  the 
first,  but  included  a  final  carbon 
adsorption  step. 

At  the  time  of  the  original  proposal, 
the  Agency  selected  BPT  limitations 
based  on  the  first  treatment  system  even 
though,  theoretically,  the  second  system 
under  consideration  should  have 
provided  greater  removal  of  poljutants. 
EPA  selected  the  first  system  as  the 
technology  basis  since  EPA's  sampling 
data  showed  that,  following  the  carbon 
adsorption  treatment  step,  specific 
pollutants  of  concern  actually  increased. 
Therefore,  for  today's  proposal,  EPA  is 
no  longer  considering  the  second  system 
which  includes  the  final  carbon 
adsorption  unit  as  the  basis  for  BPT 
Umitations.  Additionally,  EPA  has 
concluded  that  it  should  no  longer 


consider  the  first  system  (equaUzatimi, 
air  stripping,  biological  treatment,  and 
multimedia  filtration)  as  the  basis  for 
BPT  limitations.  The  multimedia 
filtration  step  is  primarily  included  in 
the  treatment  train  to  protect  the  carbon 
adsorption  unit  installed  downstream 
from  high  TSS  levels.  Since  EPA 
rejected  the  option  which  includes  the 
carbou  adsorption  unit,  EPA  similarly 
rejects  the  option  which  includes  the 
multimedia  filtration  step. 

The  two  technology  options 
considered  for  the  organics  subcategory 
BPT  are  as  follows: 

•  Option  3 — Equalization,  Air- 
Stripping  with  emissions  control,  and 
Biological  Treatment. 

•  Caption  4 — EquaUzation  and 
Biological  Treatment. 

For  a  more  detailed  discussion  of  the 
basis  for  the  limitations  and  the  basis  for 
the  technologies  selected  see  the 
technical  development  document. 

The  first  option.  Option  3.  evaluated 
for  today's  proposed  BPT  limitations  for 
the  organics  subcategory  is  based  on  the 
following  treatment  system: 
equalization,  two  air-strippers  in  series 
equipped  with  a  carbon  adsorption  unit 
for  control  of  air  emissions,  and 
biological  treatment  in  the  form  of  a 
sequential  batch  reactor.  BPT  Option  4 
effluent  limitations  are  based  on  the 
same  treatment  system  as  Option  3 
without  the  use  of  air  strippers  (and 
associated  carbon  adsorption  units). 

The  Agency  is  today  proposing  to 
adopt  BPT  effluent  limitations  based  on 
the  Option  4  technology  for  the  organics 
subcategory.  As  mentioned  earlier,  the 
Agency  decision  is  based  primarily  on 
the  pollutant  reductions,  the  cost  and 
impacts  to  the  industry,  and  non-water 
quality  impacts.  Unlike  the  other  BPT 
limitations  proposed  today,  the 
adoption  of  limitations  based  on  Option 
4  would  not  represent  a  significant 
reduction  in  pollutants  discharged  into 
the  environment  by  facilities  in  this 
subcategory.  EPA  believes  that  all  direct 
discharging  facilities  in  this  subcategory 
currently  employ  equalization  and 
biological  treatment  systems.  EPA  has 
assumed  that  all  facilities  which 
currently  utilize  equalization  and 
biological  treatment  will  be  able  to  meet 
the  BPT  limitations  without  additional 
capital  or  operating  costs.  While  EPA 
recognizes  that  some  facilities  may 
incur  increased  operating  costs 
associated  with  the  proposed  limits, 
EPA  believes  these  increases  are 
negligible  and  has  not  quantified  them. 
EPA  sohcits  comments  on  its 
assumptions  for  these  facilities  as  well 
as  specific  data  which  would  aid  in 
quantifying  these  increases. 
Additionally,  many  of  these  facilities 
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are  not  cunently  required  to  monitor  for 
organic  parameters  or  are  only  required 
to  monitor  a  couple  of  times  a  year.  The 
estimated  costs  associated  with 
complying  with  pPT  limitations  for  this 
subcategory  are  associated  with 
additional  monitoring  only.  The  Agency 
believes  the  additional  monitoring  is 
warranted,  and  Will  promote  more 
effective  and  codsistent  treatment  at 
these  facilities.  The  Agency  recognizes 
that  in  some  casts  this  monitoring  may 
lead  to  changes  Ha  operating  procedures 
that  could  involve  additional  costs  to 
the  facihties,  but  does  not  expect  these 
additional  costs  will  be  significant. 

The  Agency  proposes  to  reject  Option 
3.  BPT  effluent  Imitations  associated 
with  Option  3  treatment  would  be 
essentially  the  same  as  those  established 
by  Option  4.  Th^  main  difference 
between  Option  4  and  Option  3  is  that 
Option  3,  which  includes  air  stripping 
with  emissions  control,  would  be 
effective  in  reducing  the  levels  of 
volatile  and  sem|-volatile  organic 
pollutants  in  all  ienvironmental  media, 
not  just  the  water.  The  use  of  air 
stripping  with  emissions  control  would 
reduce  or  elimin&te  the  air  emissions 
that  otherwise  waould  occiu  by  the 
volatilization  of  ihe  volatile  organic 
pollutants  in  tha  biological  system. 

However,  whije  EPA  is  concerned 
about  volatile  pc^Uutants,  particularly 
for  this  subcategory,  compliance  with 
proposed  limitations  would  not 
necessarily  require  installation  of 
equipment  to  capture  air  emissions. 
EPA  notes  that  GWT  facilities 
determined  to  ba  major  sources  of 
hazardous  air  pollutants  are  subject  to 
maximum  achievable  control 
technology  (MACT)  as  promulgated  for 
off-site  waste  anq  recovery  operations 
on  July  1,  1996  (pi  FR  34140)  as  40  CFR 
Part  63. 

Once  again.  th(e  selected  BPT  option 
is  based  on  the  derformance  of  a  single 
indirect  discharaing  facility.  While  EPA 
identified  four  cttrect  discharging 
organics  subcategory  facilities  which 
utilize  biological  treatment,  EPA  could 
not  use  data  froiii  these  facilities  to 
establish  limitations  because  they 
commingle  organics  subcategory 
wastewaters  with  other  CWT 
subcategory  wastewaters  or  other 
categorical  wastewaters.  Many  facilities 
that  are  treating  wastes  that  will  be 
subject  to  effluent  limitations  for  the 
Organic  Waste  Sjubcategory  also  operate 
other  industrial  processes  that  generate 
much  larger  amounts  of  wastewater  than 
the  quantity  of  qff-site  generated  organic 
waste  receipts,  '^e  off-site  generated 
organic  waste  receipts  are  directly 
mixed  with  the  wastewater  from  the 
other  industrial  processes  for  treatment. 


Therefore,  identifying  facilities  to 
sample  for  limitations  development  was 
difficult  because  the  waste  receipts  and 
treatment  unit  effectiveness  could  not 
be  properly  characterized  for  off-site 
generated  waste.  The  treatment  system 
on  which  Option  4  is  based  was  one  of 
the  few  facilities  identified  which 
treated  organic  waste  receipts  separately 
from  other  on-site  industrial 
wastewater. 

The  Agency  used  biological  treatment 
performance  data  from  the 
Thermosetting  Resin  Subcategory  of  the 
OCPSF  regulation  to  establish  direct 
discharge  limitations  for  BOD5  and  TSS 
because  the  facility  from  which  Option 
4  limitations  were  derived  is  an  indirect 
discharger  and  the  treatment  system  is 
not  operated  to  effectively  remove 
conventional  pollutants.  EPA  has 
concluded  that  the  transfer  of  this  data 
is  appropriate  given  the  absence  of 
adequate  treatment  technology  for  these 
pollutants  at  the  only  otherwise  well- 
operated  BPT  CWT  facility  in  this 
subcategory  that  the  Agency  was  able  to 
evaluate.  Moreover,  EPA  concluded  that 
the  biological  treatment  systems  at  CWT 
facilities  will  perform  similarly  to  those 
at  OCPSF  facilities.  EPA  based  this 
conclusion  on  its  review  of  the  NPDES 
permits  for  the  four  direct  discharging 
facilities  in  this  subcategory.  Two  of 
these  facilities  are  located  at 
manufacturing  facihties  which 
commingle  their  wastewater  for 
treatment  and  are  aheady  subject  to 
OCPSF.  The  other  two  facilities  have 
conventional  pollutant  limits  which  are 
lower  than  those  proposed  today.  EPA 
has  concluded  that  all  of  these  facilities 
should  be  able  to  comply  with  the 
transferred  limitations  without 
incurring  additional  costs.  Likewise, 
EPA  has  not  estimated  any  additional 
pollutant  removals  associated  with  this 
data  transfer.  EPA  requests  comment  on 
its  approach  for  developing 
conventional  pollutant  Umitations  for 
this  subcategory. 

2.  Best  Conventional  Technology  (BCT) 

In  today's  rule,  for  the  conventional 
pollutants  covered  under  BPT  for  all 
subcategories,  EPA  is  not  proposing 
effluent  limitations  guidelines  and 
standards  different  from  those  proposed 
for  BPT.  In  deciding  whether  to  propose 
BCT  limits,  EPA  considered  whether 
there  are  technologies  that  achieve 
greater  removals  of  conventional 
pollutants  than  proposed  for  BPT,  and 
whether  those  technologies  are  cost- 
reasonable  under  the  standards 
estabUshed  by  the  CWA— the  "BCT  Cost 
Test."  For  all  three  subcategories,  EPA 
identified  no  technologies  that  can 
achieve  greater  removals  of 


conventional  pollutants  than  those  that 
are  the  basis  for  BPT  that  are  also  cost- 
reasonable  imder  the  BCT  Cost  Test. 
Accordingly,  EPA  is  proposing  BCT 
effluent  limitations  equal  to  the 
proposed  BPT  effluent  limitations 
guidelines  and  standards.  For  additional 
information  on  the  "BCT  Cost  Test," 
refer  to  XI.E. 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) 

EPA  today  is  proposing  BAT  effluent 
Umitations  for  all  subcategories  of  the 
CWT  Industry  based  on  the  same 
technologies  selected  as  the  basis  for 
BPT  for  each  subcategory.  Therefore,  the 
proposed  BAT  limitations  are  the  same 
as  the  proposed  BPT  limitations.  The 
BAT  effluent  limitations  proposed  today 
would  control  identified  priority  and 
non-conventional  pollutants  discharged 
from  facilities.  As  described  in  the  BPT 
discussion,  in  general,  the  adoption  of 
this  level  of  control  would  represent  a 
significant  reduction  in  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subcategory. 
Additionally,  EPA  has  evaluated  the 
economic  impacts  associated  with 
adoption  of  these  limitations  and  found 
them  to  be  economically  achievable. 
This  analysis  is  discussed  in  detail  in 
Section  XI.F. 

With  the  exception  of  the  metals 
subcategory,  EPA  has  not  identified  any 
more  stringent  treatment  technology 
option  different  from  those  evaluated  for 
BPT  that  might  represent  best  available 
technology  economically  achievable  for 
this  industry.  For  the  metals 
subcategory  of  today's  proposed  rule, 
EPA  did  consider  as  BAT  technology 
two  treatment  technologies  that  it  had 
evaluated  for  the  1995  proposal.  Option 
2  and  Option  3,  based  on  the  use  of 
selective  metals  precipitation.  However, 
the  costs  to  the  industry  for  Option  2 
and  Option  3  are  more  than  four  times 
greater  than  the  cost  of  the  BPT  option. 
Option  4,  with  little  additional  toxics 
removal.*  Given  the  comparable  toxic 
removals,  EPA  has  concluded  it  should 
not  adopt  a  more  costly  option. 

For  the  oils  and  organics 
subcategories,  EPA  has  evaluated 
treatment  technologies  for  BAT 
limitations,  which  theoretically  should 
provide  greater  removal  of  pollutants  of 
concern.  For  example,  EPA  identified  an 
add-on  treatment  technology  to 
technologies  considered  for  BPT — 
carbon  adsorption — ^that  should  have 
further  increased  removals  of  pollutants 
of  concern.  However,  EPA's  data  show 


'EPA's  data  show  that  Option  3  would  remove 
approximately  2%  more  additional  toxic  pound- 
equivalenta  than  Option  4. 
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increases  rather  tlian  decreases  in 
concentrations  of  speciHc  pollutants  of 
concern.  Consequently,  EPA  is  not 
proposing  BAT  limitations  based  on  this 
technology. 

As  with  BPTlimitations,  EPA  is 
proposing  to  require  monitoring  for 
compliance  with  the  limitations  at  a 
point  after  treatment,  but  prior  to 
combining  the  CWT  process  wastewater 
with  other  wastewater  as  explained 
below.  Alternatively,  as  detailed  in 
Section  XIV.F,  EPA  is  proposing  that  the 
facilities  may  monitor  for  compliance 
after  mixing  if  the  limitations  are 
adjusted  using  the  "building  block 
approach",  assuming  the  adjusted 
limitations  do  not  fall  below  the 
minimum  analytical  detection  limit. 
Many  facilities  operate  other  processes 
that  generate  wastewater.  The  common 
treatment  of  this  wastewater  with  CWT 
wastewater  may  result  in  dilution  due  to 
the  difference  in  concentration  of  waste 
streams.  Also,  when  a  facility  mixes 
CWT  wastewater  with  non- 
contaminated  stormwater  before 
discbarge,  compliance  may  be  due  to 
dilution  rather  than  treatment.  Also,  as 
with  BPT,  monitoring  for  compliance 
for  the  Total  Cyanide  limitations  at 
facilities  in  the  metals  subcategory 
which  treat  concentrated  cyanide- 
bearing  metal  waste  is  after  cyanide 
pretreatment  and  prior  to  metals 
treatment,  unless  the  building  block 
approach  can  be  used  to  calculate  end- 
of-pipe  limitations  that  are  not  below 
the  detection  limit.  This  ensures  that 
cyanide  will  not  interfere  with  metals 
treatment.  Therefore,  EPA's  estimate  of 
compliance  monitoring  costs  associated 
with  the  proposed  BAT  limitations  is 
based  on  the  assumption  that  facilities 
will  monitor  at  a  point  after  treatment, 
but  prior  to  commingling. 

While  EPA  has  based  its  monitoring 
cost  estimates  on  separate  monitoring 
for  each  subcategory  (and  Total 
Cyanide),  as  with  BPT  limitations,  if  the 
facihty  can  demonstrate  to  the 
permitting  authority  the  capability  of 
achieving  the  effluent  limitations  for 
each  subpart  (and  Total  cyanide),  the 
facility  may  monitor  for  compliance 
after  mixing.  See  Section  IX.D  for 
further  information  regarding 
monitoring  to  demonstrate  compliance 
writh  the  regulation. 

4.  New  Source  Performance  Standards 
(NSPS) 

As  previously  noted,  under  Section 
306  of  the  Act,  EPA  must  propose  and 
promulgate  Federal  standards  for 
performance  for  new  sources  for 
categories  of  sources.  Section  306(e) 
provides  that,  after  the  effective  date  of 
the  standards  of  performance,  the  owner 


or  operator  of  a  new  source  may  not 
operate  the  source  in  violation  of  any 
applicable  standard  of  performance.  The 
statute  defines  "standard  of 
performance"  as  a  standard  for  the 
control  of  the  discharge  of  pollutants 
which  reflect  the  greatest  degree  of 
effluent  reduction  achievable  through 
application  of  the  best  available 
demonstrated  control  technologies, 
processes,  operating  methods  or  other 
alternatives,  including,  where 
practicable,  a  standard  permitting  no 
discharge  of  pollutants.  See  Section 
306(a)(1)  of  the  CWA,  33  U.S.C. 
1316(a)(1).  Congress  envisioned  that 
new  treatment  systems  could  meet 
tighter  controls  than  existing  sources 
because  of  the  opportunity  to 
incorporate  the  most  efficient  processes 
and  treatment  systems  into  plant  design. 
See  general  discussion  of  legislative 
history  in  American  Iron  and  Steel 
Institute  V.  EPA.  526  F.2d  1027,  1057- 
59  (3rd  Cir.  1975).  In  establishing  these 
standards.  Congress  directed  EPA  to 
consider  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements.  As  the  legislative 
history  of  the  CWA  makes  clear, 
consideration  of  cost  in  establishing 
new  source  standards  is  given  less 
weight  than  in  establishing  BAT 
limitations  because  pollution  control 
alternatives  are  available  to  new  sources 
that  would  not  be  available  to  existing 
sources.  See  Legis.  Hist.  (Sen.  Muskie 
statement  of  House-Senate  Conference 
Report  on  1972  Act). 

For  the  oils  and  the  organics 
subcategory,  EPA  is  proposing  NSPS 
that  would  control  the  same 
conventional,  priority,  and  non- 
conventional  pollutants  proposed  for 
control  by  the  BPT  effluent  limitations. 
The  technologies  used  to  control 
pollutants  at  existing  facilities  are  fully 
applicable  to  new  facilities. 
Furthermore,  EPA  has  not  identified  any 
technologies  or  combinations  of 
technologies  that  are  demonstrated  for 
new  sources  that  are  different  from 
those  used  to  establish  BPT/BCT/BAT 
for  existing  sources.  Therefore,  EPA  is 
establishing  NSPS  oils  and  organics 
subcategories  similar  to  the  oils  and 
organics  subcategories  for  existing 
facihties,  and  proposing  NSPS 
limitations  that  are  identical  to  those 
proposed  for  BPT/BCT/BAT. 

For  the  metals  subcategory,  however, 
EPA  is  proposing  NSPS  effluent 
limitations  based  on  the  technology 
proposed  in  1995 — selective  metals 
precipitation,  liquid-solid  separation, 
secondary  precipitation,  liquid-solid 
separation,  and  tertiary  precipitation 
and  clarification.  This  technology 


(Option  3)  provides  the  most  stringent 
controls  attainable  through  the 
application  of  demonstrated  technology. 
On  the  other  hand.  Option  4  provides 
slightly  lower  removals  than  Option  3  at 
significantly  lower  costs.  EPA's 
determination  to  propose  limitations 
based  on  Option  3  is  closely  tied  to  its 
preliminary  conclusion  that  facilities 
will  generally  choose  to  recover  and 
reuse  metals,  whereas  facilities 
employing  technologies  to  comply  with 
Option  4  limitations  will  generally 
dispose  of  metal-bearing  sludges  in 
landfills.  EPA  believes  that  the  selection 
of  either  Option  3  or  Option  4  for  NSPS 
satisfies  the  requirements  that  Congress 
established  in  the  Clean  Water  Act  for 
new  sources.  However,  provided  new 
sources  employ  recovery  and  reuse, 
Option  3  also  promotes  the  objectives  of 
the  Pollution  Prevention  Act. 

EPA  believes  that  this  technology  is 
fully  applicable  to  all  metal  waste 
streams  in  the  CWT  industry,  including 
those  with  high  concentrations  of  total 
dissolved  solids  (TDS).  Commenters  to 
the  original  proposal  had  questioned 
whether  the  level  of  TDS  in  wastewater 
would  increase  the  solubility  of  the 
metals,  and  negatively  a^ect  the  ability 
of  the  Option  3  treatment  technology  to 
perform  optimally.  As  detailed  in  VI.I, 
EPA  has  concluded  that  the  evidence  do 
not  either  support  or  refute  a  direct 
relationship  between  TDS  and  the 
solubility  of  metals  in  water.  Finally, 
EPA  has  concluded  that  there  is  no 
barrier  to  entry  for  new  sources  to 
install,  operate,  and  maintain  treatment 
systems  that  will  achieve  discharge 
levels  associated  with  these  Option  3 
technologies.  See  XI.H  for  a  more 
detailed  discussion  of  EPA's  barrier  to 
entry  analysis. 

While  EPA  has  concluded  that  the 
Option  3  technology  does  not  pose  a 
barrier  to  entry  for  new  sources  (using 
EPA's  standard  methodology  for 
evaluating  economic  impacts  for  new 
sources),  EPA  recognizes  that  aside  from 
the  projected  non-water  quality  benefits, 
EPA  only  estimates  an  additional  3.6 
percent  removal  of  pollutants  and  an 
additional  2.3  percent  removals  of 
toxics  associated  with  the  Option  3 
technology  as  compared  to  the  Option  4 
technology.  Additionally,  EPA  estimates 
that  the  start-up  costs  associated  with 
the  Option  3  technology  range  from 
about  46%  to  50%  greater  than  those 
associated  with  the  Option  4 
technology.  (These  estimates  do  not 
account  for  costs  associated  with  RCRA 
permits,  which  may  be  a  substantial 
portion  of  the  start-up  costs  depending 
on  the  flow  for  which  the  facility  is 
designed.)  Finally,  EPA  acknowledges 
that  the  operating  and  maintenance 
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costs  associated  with  Option  3  range 
from  about  23%  to  160%  greater  than 
those  associated  with  Option  4.  These 
estimates  do  not  include  monitoring 
costs  which  wou  Id  be  the  same  for 
either  option,  and  which  can  be 
substantial.  These  estimates  also  do  not 
include  the  reduction  in  landfiUing 
costs  associated  with  Option  3  or  the 
revenue  generated  from  the  sale  of 
recovered  metalf .  For  more  information 
on  the  cost  of  pofllutant  removals  for 
existing  sources]  see  Table  XI.M-1.  EPA 
solicits  commenp  and  data  on  the 
market  for  recovered  metals,  and 
revenue  generated  from  the  sale  of 
recovered  metal*.  Finally,  EPA  solicits 
comments  on  thi  s  extent  to  which  new 
sources  may  cho  ose  to  recover  and  reuse 
metals  through  t  le  Option  3  technology 
basis  or  simply  ( omply  with  the 
hmitations  and  continue  to  dispose  of 
their  metal  sludj  ,es  in  a  landfill. 

EPA's  determination  to  propose 
limitations  base<l  on  Option  3  is  closely 
tied  to  its  prelim  inary  conclusion  that 
facilities  will  ch  3ose  to  recover  and 
reuse  metals.  In  the  event  that  EPA 
concludes  that  new  sources  would  not 
generally  recover  and  reuse  metals 
despite  the  improved  ability  to  do  so, 
EPA  will  promu  gate  NSPS  based  on  the 
proposed  BAT  t(  schnology  basis,  Metals 
Option  4. 

The  Agency  u  »d  performance  data 
from  the  CWT  rr  etals  subcategory  BAT 
limitations  data  set  to  establish  NSPS 
limitations  for  o  1  and  grease  because 
the  facility  from  which  the  NSPS 
limitations  were  derived  did  not  have 
oil  and  grease  in  its  influent  at  treatable 
levels  during  EPA's  sampling  episodes. 
EPA  has  concluded  that  transfer  of  this 
data  is  appropriite  given  that  the 
technology  basis  for  NSPS  includes 
selective  metals  precipitation  and  an 
additional  precipitation  step.  As  such, 
EPA  has  every  reason  to  believe  that 
facilities  employing  the  NSPS 
technology  could  achieve  the 
limitations,  given  the  fact  that  the  oil 
and  grease  limitation  is  based  on 
performance  at  i  facility  employing  less 
treatment  steps.  I 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

Indirect  dischkrgers  in  the  CWT 
industry,  like  direct  dischargers,  accept 
wastes  for  treatment  that  contain  many 
priority  and  noi^-conventional 
pollutants.  Likeldirect  dischargers, 
indirect  dischargers  may  be  expected  to 
discharge  many  lof  these  pollutants  to 
POTWs  at  significant  mass  and 
concentration  lejvels.  EPA  estimates  that 
CWT  indirect  dischargers  annually 
discharge  apprt»dmately  10.2  million 


pounds  of  metal  and  organic  pollutants 
to  POTWs. 

CWA  Section  307(b)  requires  EPA  to 
promulgate  pretreatment  standards  to 
prevent  pass-through  of  pollutants  from 
POTWs  to  waters  of  the  U.S.  or  to 
prevent  pollutants  from  interfering  with 
the  operation  of  POTWs.  EPA  is 
establishing  PSES  for  this  industry  to 
prevent  pass-through  of  the  same 
pollutants  controlled  by  BAT  from 
POTWs  to  waters  of  the  U.S. 

a.  Pass-through  analysis.  Before 
proposing  pretreatment  standards,  the 
Agency  examines  whether  the 
pollutants  discharged  by  the  industry 
pass  through  a  POTW  or  interfere  with 
the  POTW  operation  or  sludge  disposal 
practices.  In  determining  whether 
pollutants  pass  through  a  POTW,  the 
Agency  compares  the  percentage  of  a 
pollutant  removed  by  POTWs  with  the 
percentage  of  the  pollutant  removed  by 
discharging  facilities  achieving  BAT 
removals.  A  pollutant  is  deemed  to  pass 
through  the  POTW  when  the  average 
percentage  removed  nationwide  by 
well-operated  POTWs  (those  meeting 
secondary  treatment  requirements)  is 
less  than  the  percentage  removed  by 
facilities  complying  with  BAT  effluent 
limitations  guidelines  for  that  pollutant. 

This  approach  to  the  definition  of 
pass-through  satisfies  two  competing 
objectives  set  by  Congress:  (1)  that 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers,  and  (2)  that  the  treatment 
capability  and  performance  of  the 
POTW  be  recognized  and  taken  into 
account  in  regulating  the  discharge  of 
pollutants  from  indirect  dischargers. 
Rather  than  compare  the  mass  or 
concentration  of  pollutants  discharged 
by  the  POTW  with  the  mass  or 
concentration  of  pollutants  discharged 
by  a  BAT  facility,  EPA  compares  the 
percentage  of  the  pollutants  removed  by 
the  plant  with  the  POTW  removal.  EPA 
takes  this  approach  because  a 
comparison  of  mass  or  concentration  of 
pollutants  in  a  POTW  effluent  with 
pollutants  in  a  BAT  facility's  effluent 
would  not  take  into  account  the  mass  of 
pollutants  discharged  to  the  POTW  from 
non-industrial  sources  nor  the  dilution 
of  the  pollutants  in  the  POTW  effluent 
to  lower  concentrations  from  the 
addition  of  large  amounts  of  non- 
industrial  wastewater. 

For  this  effluent  guideline  as  well  as 
past  effluent  guidelines,  in  conducting 
the  pass-through  analysis,  EPA  used  a 
study  of  50  well-operated  POTWs  ("Fate 
of  Priority  Pollutants  in  Publicly  Owned 
Treatment  Works,"  September  1982, 
EPA  440/1-82/303)  to  estimate  the 
percent  removals  of  CWT  pollutants  in 
POTWs.  Additionally,  due  to  the  large 


number  of  pollutants  applicable  for  this 
industry,  EPA  also  used  data  from  the 
National  Risk  Management  Research 
Laboratory  (NRMRL)  database  to 
augment  the  POTW  database  for  the 
pollutants  which  the  50  POTW  Study 
did  not  cover.  The  editing  criteria  are 
described  in  Section  VI.F  and  in 
Chapter  Seven  of  the  technical 
development  document. 

In  acldition  to  the  pass-through 
analysis  described  above,  EPA  has 
historically  considered  pass-through 
analysis  for  volatile  pollutants  by 
applying  a  volatile  override  test  which 
is  based  on  the  Henry's  law  constant. 
Pollutants  which  are  deemed  to  be 
volatile  by  this  test  are  deemed  to  pass 
through  because  a  substantial  part  of  the 
overall  percent  removal  estimated  at  the 
POTW  represents  emission  of  the 
pollutant  into  the  air  rather  than 
treatment.  For  this  proposal,  however, 
EPA  has  not  applied  this  test.  EPA 
chose  not  to  apply  this  test  because  the 
overall  percent  removal  for  many  of 
these  volatile  pollutants  estimated  for 
the  proposed  technologies  also 
represents  emission  of  the  pollutant  into 
the  air  rather  than  treatment.  As 
described  under  the  discussion  of  BPT 
and  BAT,  EPA  considered  technology 
options  which  would  have  controlled 
these  volatile  pollutants  in  all  media, 
but  is  proposing  not  to  set  limitations 
based  on  these  technologies.  While  EPA 
is  concerned  about  emissions  of 
pollutants  in  all  environmental  media, 
EPA  has  concluded  that  limitations 
based  on  such  technologies  (e.g.,  air 
stripping  with  overhead  recovery) 
would  not  be  significantly  different 
from  the  limitations  being  proposed 
today.  Thus,  EPA  has  concluded  that 
the  use  of  authorities  other  than  the 
CWA  to  address  air  emissions  from 
CWT  wastewater  is  preferable.  As  such, 
EPA  did  not  apply  the  volatile  override 
test  in  conducting  its  pass-through 
analyses  for  this  industry. 

b.  PSES  options  considered.  For  the 
metals  and  organics  subcategories,  the 
Agency  today  is  proposing  to  establish 
pretreatment  standards  for  existing 
sources  (PSES)  based  on  the  same 
technologies  as  proposed  for  BPT  and 
BAT.'  These  standards  would  apply  to 
existing  facilities  in  the  metals  or 
organics  subcategories  of  the  CWT 
industry  that  discharge  wastewater  to 
publicly-owned  treatment  works 
(POTWs)  and  would  prevent  pass- 
through  of  pollutants  and  help  control 
sludge  contamination.  Based  on  EPA's 


^  For  the  metals  subcategory,  the  technology  basis 
for  PSES  does  not  include  the  second  clarification 
step  since  this  step  was  only  included  to  meet  the 
transferred  TSS  limitations  which  apply  to  direct 
dischargers  only. 
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pass-through  analysis,  all  of  the  BAT 
pollutants  controlled  by  the  metals 
subcategory  and  six  of  the  BAT 
pollutants  controlled  by  the  organics 
subcategory  would  pass  through  and  are 
proposed  for  PSES.  The  pollutants  in 
the  organics  subcategory  that  were 
determined  not  to  pass-through  are 
antimony,  copper,  zinc,  acetophenone, 
phenol,  pyridine,  2-butanone,  2- 
propanone,  and  2,4,6-trichlorophenol. 

As  explained  earlier,  in  establishing 
PSES,  the  Agency  generally  sets  the 
technology  basis  for  PSES  equivalent  to 
BAT  and  then  conducts  a  pass-through 
analysis.  The  Agency  also  considers  the 
economic  achievability  of  alternative 
technology  options.  In  developing  PSES 
for  the  oils  subcategory,  EPA  carefully 
considered  several  types  of  economic 
impacts:  to  the  CWT  oils  facilities,  to 
the  CWT  oils  firms,  and  to  specific 
segments  of  the  CWT  industry  such  as 
small  businesses.  Early  results  from 
these  analyses  supported  basing  PSES 
on  Option  8  rather  than  Option  9  (the 
basis  for  the  BAT  limitations)  since  the 
additional  technology  associated  with 
Option  9,  while  removing  some 
additional  pollutants,  was  associated 
with  higher  costs  and  greater  adverse 
economic  impact.  Therefore,  EPA 
preliminarily  concluded  that  Option  9 
was  not  economically  achievable  for 
indirect  dischargers. 

As  previously  explained,  EPA  held  a 
number  of  discussions  with  the  small 
business  community  engaged  in  oils 
treatment  operations.  EPA  also 
convened  a  SBREFA  review  panel  for 
this  proposal.  The  panel  and  the  small 
entity  representatives  provided  many 
pertinent  discussions  and  insights  on 
possible  impacts  of  this  regulation  to 
small  businesses.  Many  commented  that 
even  Option  8  was  too  expensive. 
However,  as  detailed  in  Section  V.B, 
EPA  believes  that  all  CWT  wastes 
should  be  treated  effectively.  EPA  has 
concluded  based  on  its  economic 
analysis,  that  Option  8  is  economically 
achievable — even  in  light  of  the 
projected  level  of  impacts  to  small 
businesses. 

More  recent  results  of  the  economic 
analysis  for  this  proposal  (which 
include  final  cost  estimates,  etc.) 
indicate  that  projected  impacts  for 
Option  9,  while  greater  than  Option  8, 
were  not  as  high  as  originally  projected 
in  our  preliminary  analyses.  However, 
EPA  estimates  that  removals  for  Option 
9  for  indirect  dischargers  are  only  about 
one  percent  higher  than  removals  for 
Option  8.  As  such,  the  difference  in  the 
removals  between  the  two  options  may 
be  negligible. 

In  contrast,  in  estimating  the 
economic  impacts  associated  with 


Option  9,  EPA  costed  facilities  for  th^^ 
additional  treatment  technology  "^ 

associated  with  the  Option  9  technology 
basis.  While  not  as  high  as  originally 
projected,  these  impacts  are  still 
significant.  In  particular,  EPA  estimates 
additional  process  closures  and  impacts 
to  small  businesses  associated  with  the 
Option  9  technology  basis. 

Therefore.  EPA  today  is  proposing  to 
establish  PSES  standards  for  the  oils 
subcategory  based  on  the  oils  Option  8 
technology — emulsion  breaking/ gravity 
separation  and  dissolved  air  flotation. 
Fourteen  of  the  BAT  pollutants 
controlled  by  the  oils  subcategory 
would  pass  through  and  are  proposed 
for  regulation.  The  six  pollutants  in  the 
oils  subcategory  that  were  determined 
not  to  pass  through  are  arsenic,  butyl 
benzyl  phthlate,  cadmium,  chromium, 
lead,  and  mercury.  Additionally,  EPA 
requests  comments  on  whether  any 
treatment  technology  basis  more 
expensive  than  the  Option  8  technology 
basis  (dissolved  air  notation)  produces 
significantly  greater  pollutant  removals 
and  is  economically  achievable  for 
indirect  dischargers  in  this  subcategory. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

Section  307  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  (PSNS)  at  the  same  time 
it  promulgates  new  source  performance 
standards  (NSPS).  Such  pretreatment 
standards  must  prevent  the  discharge  of 
any  pollutant  into  a  POTW  that  may 
interfere  with,  pass  through,  or  may 
otherwise  be  incompatible  with  the 
POTW  (Section  307(c)  of  the  CWA,  33 
U.S.C.  §  1317(c)).  EPA  promulgates 
categorical  pretreatment  standards  for 
existing  sources  based  on  BAT 
technology  for  existing  sources.  EPA 
promulgates  pretreatment  standards  for 
new  sources  based  on  best  available 
demonstrated  technology  for  new 
sources  [National  Ass'n  of  Metal 
Finishers  v.  EPA.  719  F.2d  624  (3rd 
Circ.  1983)).  The  legislative  history 
explains  that  Congress  required 
simultaneous  establishment  of  new 
source  standards  and  pretreatment 
standards  for  new  sources  for  two 
reasons.  First,  Congress  wanted  to 
ensure  that  any  new  source  industrial 
user  achieve  the  highest  degree  of 
internal  effluent  controls  necessary  to 
insure  that  such  user's  contribution  to 
the  POTW  would  not  cause  a  violation 
of  the  POTW's  permit.  Second,  Congress 
wished  to  eliminate  from  the  new  user's 
discharge  any  pollutant  that  would  pass 
through,  interfere,  or  was  otherwise 
incompatible  with  POTW  operations. 

As  set  forth  in  Section  IX.B.5(a)  of  this 
preamble.  EPA  determined  that  a  broad 


range  of  pollutants  discharged  by  CWT 
industry  facilities  pass  through  POTWs. 
EPA  considered  the  same  technologies 
discussed  previously  for  BAT.  NSPS, 
and  PSES  as  the  basis  for  PSNS. 

EPA  is  proposing  that  pretreatment 
standards  for  new  sources  be  set  equal 
to  NSPS  for  priority  and  non- 
conventional  pollutants  for  all 
subcategories.  Since  the  pass-through 
analysis  remains  unchanged,  the 
Agency  is  proposing  to  establish  PSNS 
for  the  same  priority  and  non- 
conventional  pollutants  as  are  being 
proposed  for  PSES.  In  addition,  given 
the  potential  for  co-dilution,  EPA  is 
again  proposing  that  monitoring  to 
demonstrate  compliance  with  these 
standards  be  required  immediately 
following  treatment  of  the  regulated 
streams.  However,  as  with  PSES.  EPA  is 
alternatively  proposing  to  allow 
facilities  to  monitor  for  compliance  after 
mixing  if  the  standards  are  adjusted 
using  the  combined  waste  stream 
formula  (see  Section  XIV. F),  assuming 
the  standards  do  not  fall  below  the 
minimum  analytical  detection  limits. 
EPA  considered  the  cost  of  the  proposed 
PSNS  technology  for  new  facilities.  EPA 
concluded  that  such  costs  are  not  so 
great  as  to  present  a  barrier  to  entry,  as 
demonstrated  by  the  fact  that  currently 
operating  facilities  are  using  these 
technologies. 

C.  Non-Regulated  Pollutants  of  Concern 

Section  VIII. B  discusses  the  pollutants 
of  concern  for  each  of  the  subcategories. 
EPA  has  not  chosen  to  regulate  all  of 
these  pollutants.  Chapter  7  of  the 
technical  development  document  lists 
the  pollutants  of  concern  that  EPA 
proposes  not  to  regulate  and  the  bases 
for  these  decisions. 

D.  Monitoring  To  Demonstrate 
Compliance  With  the  Regulation 

The  effluent  limitations  and 
pretreatment  standards  EPA  is 
proposing  today  are  intended  to  apply 
to  discharges  resulting  from  treatment  of 
the  subcategory  wastes  and  not  to 
mixtures  of  subcategory  wastes  with 
other  wastes  or  mixtures  of  different 
subcategory  wastes.  However,  in  certain 
circumstances  on  a  site  specific  basis, 
these  effluent  limitations  or 
pretreatment  standards  may  apply, 
through  the  use  of  the  combined  waste 
stream  formula  or  the  building  block 
approach  (see  Section  XIV.F),  to 
discharges  from  the  treatment  of 
subcategory  wastes  that  are  mixed  prior 
to  or  after  treatment  with  other 
wastewater  streams  prior  to  discharge. 
EPA  is  not  proposing  to  establish  a 
single  set  of  limits  (and  pretreatment 
standards)  for  the  pollutants  proposed 
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to  be  regulated  in  this  category  at  the 
point  of  discharge  for  mixed  waste 
streams,  given]  the  difficulty  of  ensuring 
comparable  treatment  to  what  would  be 
achieved  by  th  e  separate  subcategory 
limitations  (or  standards). 

Currently,  nany  facilities  in  this 
industry  may  operate  other  processes 
which  generate  wastes  requiring 
treatment  and  jmay  add  these  wastes  to 
CWT  wastes  bifore  treatment  and 
discharge.  If  the  addition  of  these  other 
wastes  was  noi  taken  into  account  in 
developing  site-specific  permit 
limitations,  this  may  result  in  dilution 
rather  than  required  treatment  of  CWT 
wastes  due  to  the  difference  in 
concentration  pf  waste  streams.  In 
addition,  if  a  facility  discharges  its  non- 
contact  storm\yater  in  combination  with 
its  CWT  discharge  and  if  it  was  not 
accounted  for  fn  the  development  of  the 
facility's  permit  limitations,  a  similar 
problem  of  dilution,  rather  than 
treatment  of  wbstes,  may  result. 

Similarly,  for  facilities  which  treat 
concentrated  qyanide-bearing  metal 
wastes,  the  development  of  limitations 
and  pretreatmf  nt  standards  for  Total 
Cyanide  was  b^sed  on  cyanide  levels 
that  are  demonstrated  to  be  achieved 
after  cyanide  pretreatment  and  prior  to 
metals  precipijaUon.  Separate 
pretreatment  of  cyanide  in  metal- 
bearing  waste  streams  is  necessary  in 
order  to  ensurf  that  cyanide  will  not 
interfere  with  tnetals  treatment. 
However,  in  c4rtain  circumstances, 
these  Total  Cyinide  limitations  (or 
standards)  ma^  apply>  through  the  use 
of  the  combined  waste  stream  formula 
or  the  building  block  approach,  to 
discharges  of  Total  Cyanide  mixed  with 
other  wastewaters. 

Consequently,  EPA  has  preliminarily 
determined  th^t  many  plants  may  need 
to  conduct  coitipliance  monitoring 
immediately  fallowing  treatment  of 
subcategory  w^ste  streams  (for  example, 
metal-bearing.joily,  or  organic-bearing, 
as  appropriate).  EPA  does  not  believe 
that  the  use  of  The  combined  waste 
stream  formuU  or  the  building  block 
approach  will  be  possible  for  all  plants 
in  this  industry  either,  because  the 
proportion  of  pastes  being  treated  from 
different  subcategories  will  change 
frequently,  or  because  co-dilution  of 
different  subc4tegory  waste  types  with 
another  woulq  require  mixed-waste 
limits  or  stand^ds  below  the  minimum 
analytical  det^ion  limit  for  some 
regulated  pollitants.  In  such  situations, 
permits  will  require  separate  monitoring 
of  each  subcat^ory  wastestream 
following  trealjment  and  prior  to  mixing. 
Consequently, {all  compliance 
monitoring  coit  estimates  presented 
today  are  based  on  separate  monitoring 


of  each  subcategory.  A  detailed 
discussion  of  compliance  monitoring  for 
facilities  which  accept  waste  in  more 
than  one  subcategory  can  be  found  in 
Section  XIV. F  of  today's  notice  and  in 
Chapter  14  of  the  technical  development 
document. 

In  estimating  compliance  costs  and 
developing  limitations,  EPA  assumed 
daily  monitoring  for  conventional 
pollutants  by  direct  dischargers,  and 
monitoring  for  toxic  and  non- 
conventional  pollutants  by  both  indirect 
and  direct  dischargers  as  follows:  for  the 
metals  subcategory,  daily  monitoring  for 
metals,  and  for  the  oils  and  organics 
subcategories,  weekly  monitoring  for 
both  metals  and  organics.  EPA  believes 
these  frequencies  are  appropriate  given 
the  variability  of  receipts  generally  seen 
on  a  day-to-day  and  week-to-week  basis 
at  CWT  facilities.  EPA  notes  that  the 
recommended  monitoring  frequencies, 
as  proposed  today,  are  greatly  reduced 
from  the  recommended  monitoring 
ft^quencies  in  the  original  proposal. 
Even  so,  EPA  recognizes  that,  in  many 
cases,  monitoring  costs  still  represent  a 
significant  share  of  the  compliance  costs 
of  this  proposed  rule,  particularly  for 
many  of  the  small  businesses  in  the  oils 
subcategory. 

As  such,  for  facilities  in  the  oils 
subcategory,  EPA  is  considering  an 
alternative  monitoring  scheme. 
Facilities  may  either  (1)  monitor  for  all 
pollutants  as  proposed  today;  or  (2) 
monitor  for  the  conventional,  metal 
parameters,  and  an  indicator  parameter 
such  as  hexane  extractable  material 
(HEM)  or  silica  gel  treated-hexane 
extractable  material  (SGT-HEM)  in  lieu 
of  the  organic  pollutants.  EPA  is 
currently  conducting  a  study  to 
determine  which  organic  pollutants  are 
measured  by  SGT-HEM  and  HEM.  If 
facilities  choose  to  monitor  for  organics 
with  an  indicator  parameter,  the  facility 
must  comply  with  all  applicable 
requirements,  including  the  requirement 
that  pollutant  reductions  must  not  be 
achieved  through  dilution.  EPA  solicits 
comments  on  this  monitoring  scheme 
and  the  use  of  indicator  parameters  in 
general. 

As  another  alternative  that  would 
target  monitoring  relief  to  small 
businesses,  the  SBREFA  panel 
discussed  at  length  the  merits  and 
disadvantages  of  providing  alternative 
limitations  and  pretreatment  standards 
for  small  businesses  based  on  an 
assumption  of  less  frequent  monitoring 
for  facilities  owned  and  operated  by 
small  businesses.  Under  this  approach, 
EPA  would  establish  two  sets  of  effluent 
limitations  and  pretreatment  standards. 
Three  major  issues  wi\h  this  approach 
were  raised  during  the  panel  process. 


First,  current  permit  application 
forms  do  not  require  facilities  to 
indicate  whether  or  not  they  are  owned 
and  operated  by  small  businesses.  EPA 
defines  small  CWT  companies  as  those 
having  sales  less  than  $6  million  (the 
Small  Business  Administration 
definition  of  a  small  business  for  SIC 
code  4953,  Refuse  Systems).  Information 
on  a  firm's  sales  is  not  always  publicly 
available.  Industry  representatives  have 
indicated  that  revenue  would  be  a 
suitable  criterion  to  identify  small 
businesses  for  purposes  of  a  reduced 
monitoring  regime  and  that  facilities 
would  be  comfortable  providing  firm- 
level  economic  information  to  the 
federal,  state,  or  local  permitting 
authority  as  long  as  confidentiality  is 
protected.  Note  that  the  designation  of 
small  business  could  not  be  claimed 
confidential  for  facilities  that  are 
granted  monitoring  relief  or  alternative 
limitations  on  this  basis,  although  the 
data  on  which  the  designation  was 
based  could  be.  EPA  solicits  comment 
on  this  potential  basis  for  identifying 
small  businesses  for  purposes  of 
monitoring  relief. 

Second,  EPA  does  not  generally 
establish  nationally-applicable 
monitoring  frequency  requirements. 
Even  when  EPA  has  established 
minimum  monitoring  requirements  (See 
63  FR  18504  April  15, 1998),  state  and 
local  permitting  authorities  are  fi«e  to 
establish  more  frequent  monitoring  than 
that  specified  by  EPA.  Permitting 
authorities  have  historically  used  factors 
such  as  raw  waste  variability, 
wastewater  Qow,  type  of  treatment,  and 
compliance  history  to  determine 
appropriate  monitoring  frequencies. 
EPA  is  uncertain  whether  or  not,  and  to 
what  extent,  recommendations  on 
monitoring  frequency  based  upon  firm 
revenue  would  be  considered  by 
permitting  authorities.  This  is  even 
more  imcertain  given  that  the  factors 
historically  used  by  permitting 
authorities  do  not  correlate  to  firm  size 
in  this  industry.  Permitting  authorities 
that  establish  more  frequent  monitoring 
requirements  for  facilities  that  pose  a 
greater  threat  to  water  quality  or  POTW 
treatment  system  effectiveness  may  not 
be  inclined  to  allow  facilities  with 
higher  loadings  to  monitor  less 
frequently  than  other  facilities  due  to 
the  revenues  of  the  parent  firm.  EPA 
solicits  comment  on  the  likelihood  that 
permitting  authorities  would  follow 
EPA  recommendations  regarding 
reduced  monitoring  frequencies  for 
small  business  owned  and  operated 
facilities. 

Third,  although  the  technology  basis 
and  the  long-term  average  for  both  sets 
of  limitations  would  be  the  same,  the 
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monthly  average  limitations  calculated 
based  upon  reduced  monitoring 
assumptions  would  be  higher  (less 
stringent).  This  is  due  to  the  influence 
of  variability  on  the  limitation 
calculation  which  is  much  more 
pronounced  with  reduced  monitoring:  a 
"monthly  average"  limitation  based 
upon  an  assumption  of  once  a  month 
monitoring  equals  the  calculated  daily 
maximum  limitation;  a  "monthly 
average"  limitation  based  on  daily 
monitoring  would  have  a  value  closer  to 
that  of  the  long-terra  average.  While 
both  limitations  (daily  maximum  and 
monthly  average)  are  based  upon  the 
same  technology  and  same  long-term 
average  performance,  EPA  is  concerned 
that  higher  monthly  average  Umitations 
for  facilities  with  less  frequent  required 
monitoring  might  allow  these  facilities 
to  target  a  less  stringent  level  of 
treatment  than  that  reflected  by  the 
long-term  average.  Although  they  would 
run  a  greater  risk  of  violation  if  they  did 
this,  they  might  be  able  to  reduce  their 
liability  for  violation  by  monitoring 
early  in  the  month,  and  conducting 
subsequent  monitoring  within  the 
month  if  that  first  event  is  in  violation 
of  their  (higher)  monthly  average.  EPA 
recognizes  that  this  potential  exists  to 
some  extent  even  without  higher 
limitations  based  on  less  frequent 
monitoring,  but  it  becomes  more 
pronoimced  as  required  monitoring 
frequencies  decrease.  One  way  of 
addressing  this  concern  would  be  to 
allow  the  alternative  limitations  to 
apply  only  when  compliance 
monitoring  is  conducted  at  a 
comparable  frequency  to  that  assumed 
in  the  development  of  the  alternate 
limitations.  For  example,  a  facility 
could  be  required  to  determine  in 
advance  a  random  day  on  which 
compliance  monitoring  for  a  month 
would  be  conducted.  Any  other 
monitoring  that  the  facility  might 
perform  for  its  own  purposes  (eg., 
process  control)  could  not  be  used  to 
lower  the  monthly  average  for 
compUance  purposes.  EPA  solicits 
comment  on  this  and  other  alternatives 
to  ensure  that  any  monitoring  relief  the 
Agency  might  provide  does  not 
jeopardize  environmental  performance. 

EPA  has  issued  guidance  to  permit 
authorities  on  implementing  reduced 
reporting  and  monitoring  requirements 
in  its  "Interim  Guidance  for 
Performance-based  Reduction  of  NPDES 
Permit  Monitoring  Frequencies"  (EPA- 
833-B-96-001,  April  1996).  Ordering 
information  is  available  from  http:// 
www.epa.gov/OWM/avail.htm. 


E.  Determination  of  Long-Term 
Averages,  Variability  Factors,  and 
Limitations 

This  subsection  describes  the 
statistical  methodology  used  to  develop 
long-term  averages,  variability  factors, 
and  Umitations  for  BPT.  BCT,  BAT, 
NSPS,  PSES,  and  PSNS.  The  same  basic 
procedures  apply  to  the  calculation  of 
all  limitations  and  standards  for  this 
industry,  regardless  of  whether  the 
technology  is  BPT,  BCT,  BAT,  NSPS, 
PSES,  or  PSNS.  For  simplicity,  the 
following  discussion  refers  only  to 
"limitations";  however,  the  discussion 
also  applies  to  standards. 

The  proposed  limitations  for 
pollutants  for  each  option,  as  presented 
in  today's  notice,  are  provided  as  "daily  ^ 
maximiuns"  and  "maximums  for 
monthly  averages."  Definitions 
provided  in  40  CFR  122.2  state  that  the 
daily  maximum  limitation  is  the 
"highest  allowable  'daily  discharge' " 
and  the  maximum  for  monthly  average 
limitation  is  the  "highest  allowable 
average  of  'daily  discharges'  over  a 
calendar  month,  calculated  as  the  sum 
of  all  'daily  discharges'  measured  during 
a  calendar  month  divided  by  the 
number  of  'daily  discharges'  measured 
during  that  month."  Daily  discharges 
are  defined  to  be  the  "  'discharge  of  a 
pollutant'  measured  during  a  calendar 
day  or  any  24-hour  period  that 
reasonably  represents  the  calendar  day 
for  purposes  of  sampling." 

EPA  calculates  the  liriiitations  based 
upon  percentiles  chosen  with  the 
intention,  on  one  hand,  to  be  high 
enough  to  accommodate  reasonably 
anticipated  variability  within  control  of 
the  facility  and,  on  the  other  hand,  to  be 
low  enough  to  reflect  a  level  of 
performance  consistent  with  the  Clean 
Water  Act  requirement  that  these 
effluent  limitations  be  based  on  the 
"best"  technologies.  The  daily 
maximum  limitation  is  an  estimate  of 
the  99th  percentile  of  the  distribution  of 
the  daily  measurements.  The  maximum 
for  monthly  average  limitation  is  an 
estimate  of  the  95th  percentile  of  the 
distribution  of  the  monthly  averages  of 
the  daily  measurements.  The  percentiles 
for  both  types  of  limitations  are 
estimated  using  the  products  of  long- 
term  averages  and  variability  factors. 

In  the  first  of  two  steps  in  estimating 
both  types  of  limitations,  EPA 
determines  an  average  performance 
level  (the  "long-term  average")  that  a 
facility  with  well-designed  and  operated 
model  technologies  (which  reflect  the 
appropriate  level  of  control)  is  capable 
of  achieving.  This  long-term  average  is 
calculated  from  the  data  from  the 
facilities  using  the  model  technologies 


for  the  option.  EPA  exp>ects  that  all 
facilities  subject  to  the  Umitations  wiU 
design  and  operate  their  treatment 
systems  to  achieve  the  long-term 
average  performance  level  on  a 
consistent  basis  because  facilities  with 
well-designed  and  operated  model 
technologies  have  demonstrated  that 
this  can  be  done.  In  the  second  step  of 
developing  a  Umitation,  EPA  determines 
an  allowance  for  the  variation  in 
pollutant  concentrations  when 
processed  through  extensive  and  well 
designed  treatment  systems.  This 
allowance  for  variance  incorporates  all 
components  of  variability  including 
shipping,  sampling,  storage,  and 
analytical  variabiUty.  This  allowance  is 
incorporated  into  the  limitations 
through  the  use  of  the  variability  factors 
which  are  calculated  from  the  data  from 
the  facilities  using  the  model 
technologies.  For  a  few  pollutants,  EPA 
transferred  the  long-term  average, 
variability  factors,  or  limitations  from 
another  source  such  as  another 
pollutant  group  or  industrial  category 
(as  explained  briefly  in  Section  IX.B.l 
and  in  detail  in  Chapter  10  of  the 
technical  development  document).  If  a 
facility  operates  its  treatment  system  to 
meet  the  relevant  long-term  average, 
EPA  expects  the  facility  to  be  able  to 
meet  the  limitations.  Variability  factors 
assure  that  normal  fluctuations  in  a 
facility's  treatment  are  accounted  for  in 
the  limitations.  By  accounting  for  these 
reasonable  excursions  above  the  long- 
term  average,  EPA's  use  of  variability 
factors  results  in  limitations  that  are 
generally  well  above  the  actual  long- 
term  averages.  The  data  sources,  the 
selection  of  pollutants  and  data,  and  the 
calculations  of  pollutant  long-term 
averages  and  vfiriability  factors  are 
briefly  described  below.  More  detailed 
explanations  are  provided  in  the 
technical  development  document. 

The  long-term  averages,  variability 
factors,  and  limitations  were  based  upon 
pollutant  concentrations  collected  from 
three  data  sources:  EPA  sampling 
episodes,  the  1991  Detailed  Monitoring 
Questionnaire,  and  data  submitted  by 
industry  after  the  1995  proposal.  These 
data  sources  are  described  in  Sections 
VI.B  and  Vl.C.  When  the  data  from  the 
EPA  sampling  episodes  at  a  facility  met 
the  data  editing  criteria  described 
below,  EPA  used  the  sampling  data  and 
any  monitoring  data  provided  by  the 
faciUty. 

EPA  calculated  long-term  averages  for 
the  initial  pollutant  of  concern  Ust  for 
each  option  and  each  subcategory.  As 
described  in  section  VIII.B,  the  initial 
pollutant  of  concern  Ust  for  each 
subcategory  consisted  of  parameters  that 
were  detected  at  treatable  levels  in  at 
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least  10  percent  of  the  daily  influent 
wastewater  sanples  collected  in  the 
EPA  sampling  episodes.  Treatable  levels 
were  defined  9s  those  equal  to  or  greater 
than  ten  timesjthe  minimum  analytical 
detection  limi  .  Generally,  the 
"minimum  an  ilytical  detection  limit" 
was  the  value  published  in  the  chemical 
analytical  met  lod.  Chapter  15  of  the 
technical  development  document 
identifies  the  minimum  analytical 
detection  limi  for  all  pollutants 
proposed  to  b^  regulated.  In  calculating 
long-term  avemges,  EPA  applied  two 
additional  critsria  to  the  concentration 
data  sets  for  th  e  pollutants  of  concern. 
If  a  pollutant  c  ata  set  from  an  EPA 
sampling  epissde  met  both  criteria,  the 
EPA  sampling  data  and  any  monitoring 
data  from  that  facility  were  used  in 
calculating  th^  long-term  averages  for 
the  pollutant.  The  first  criteria  EPA 
applied  was  wjiether  EPA  had  detected 
the  pollutant  ai  treatable  levels  in  50 
percent  or  mo^  of  the  daily  influent 
wastewater  sarbples.  If  not  detected  at 
treatable  leveU  in  50  percent  or  more  of 
the  samples,  tl  en  EPA  looked  to  see  if 
the  long-term  iverage  value  of  the  daily 
influent  waste  vater  samples  for  a 
particular  poll  itant  was  equal  to  or 
greater  than  th  i  treatable  levels  for  that 
pollutant  and  I  he  pollutant  was  detected 
in  at  least  50%  of  the  influent 
wastewater  samples  (at  any  level).  If  the 
pollutant  data  set  met  the  first  criteria, 
then  EPA  appl  ed  the  second  criteria.  In 
the  second  crileria,  EPA  confirmed  that 
the  percent  renoval  for  the  data  set  was 
greater  than  zero.  (Percent  removal  was 
calculated  as  100  times  the  ratio  of  the 
difference  betv^een  the  influent  and 
effluent  averages  to  the  influent 
average.)  If  the  concentration  data  for 
any  of  the  poll  jtant  data  sets  met  both 
criteria,  then  HPA  calculated  a  long-term 
average  for  tha  pollutant.  For  some 
pollutants  in  some  options,  none  of  the 
data  sets  from  he  EPA  sampling 
episodes  met  both  criteria;  thus,  EPA 
did  not  calcuk  te  a  long-term  average  for 
that  pollutant  lor  that  option.  Further,  as 
a  resuh  of  applying  the  criteria,  EPA 
may  have  proposed  slightly  different 
lists  of  regulatfd  pollutants  for  the 
options  within  a  given  subcategory. 

For  each  faci  lity  that  met  the  criteria 
and  that  had  tl  e  model  technologies. 


the  long-term  average  for  each  pollutant 
was  calculated  by  arithmetically 
averaging  the  daily  values  of  the 
pollutant  concentrations.  (For  facilities 
with  continuous  flow  systems,  a  daily 
value  was  the  average  of  the 
concentrations  of  a  pollutant  on  a  given 
calendar  day.  For  facilities  with  batch 
systems,  a  daily  value  was  the  average 
of  the  concentrations  of  a  pollutant  in  a 
batch.)  The  pollutant  long-term  average 
for  an  option  was  the  median  of  the 
long-term  averages  from  the  facilities 
with  the  model  technologies  for  the 
option. 

The  daily  variability  factors  for  each 
option  were  developed  in  four  steps  for 
each  group  of  pollutants  with  similar 
chemical  structures.  (The  group  for  each 
pollutant  is  identified  in  the  technical 
development  document.)  The  first  step 
evaluated  the  size  of  the  facility  data  set 
that  met  the  criteria  and  the  censoring 
types  of  its  daily  values.  As  described  in 
Chapter  10  of  the  technical  development 
document,  a  facility  data  set  was 
excluded  if  the  number  of  non-censored 
values  was  too  small  to  reliably  estimate 
the  statistical  distributional  parameters 
used  in  calculating  the  daily  variability 
factor.  (A  non-censored  value  is  a 
measured  value,  i.e.,  a  concentration 
value  greater  than  the  minimum 
analytical  detection  limit.)  The  second 
step  was  to  develop  a  daily  variability 
factor  for  each  pollutant  at  each  facility 
by  fitting  a  modified  delta-lognormal 
distribution  to  the  daily  values  for  the 
pollutant  at  each  facility.  The  daily 
variability  factor  for  each  pollutant  at 
each  facility  is  the  ratio  of  the  estimated 
99th  percentile  of  the  distribution  of  the 
daily  pollutant  concentration  values 
divided  by  the  expected  value,  or  mean, 
of  the  distribution  of  the  daily  values. 
The  third  step  was  to  develop  one  daily 
variability  factor  for  each  pollutant  for 
each  option  by  averaging  the  daily 
variability  factors  for  the  selected 
facilities  with  the  technology  basis  for 
the  option.  The  fourth  step  was  to 
develop  group  daily  variability  factors 
for  each  option.  The  daily  variability 
factor  for  each  group  was  the  median  of 
the  daily  variability  factors  obtained  in 
the  third  step  for  the  pollutants  in  the 
group  and  option.  The  daily  maximum 
limitation  for  a  pollutant  was  the 


product  of  the  pollutant  long-term 
average  and  its  group  daily  variability 
factor. 

Similarly,  the  monthly  variability 
factors  for  each  option  were  developed 
in  the  same  basic  four  steps  described 
for  the  daily  variability  factors. 
However,  in  the  second  step,  the 
modified  delta-lognormal  distribution 
was  fit  to  monthly  averages  rather  than 
daily  measurements.  Another  change 
was  that  the  95th  percentile  was  used 
rather  than  the  99th  percentile.  Thus, 
the  monthly  variability  factor  for  each 
pollutant  at  each  facility  was  the  ratio 
of  the  estimated  95th  percentile  of  the 
distribution  of  the  monthly  average 
divided  by  the  expected  value,  or  mean, 
of  the  distribution  of  the  monthly 
averages.  Although  the  monitoring 
frequency  necessary  for  a  facility  to 
demonstrate  compliance  is  determined 
by  the  local  permitting  authority,  EPA 
must  assume  a  monitoring  frequency  in 
order  to  develop  the  distribution  of 
monthly  averages.  The  distribution  fit  to 
averages  of  20  daily  values  will  be 
different  from  the  distribution  fit  to 
averages  of  4  daily  values.  The  number 
of  measurements  used  to  calculate  the 
monthly  averages  corresponds  to  the 
number  of  days  that  the  pollutant  is 
assumed  to  be  monitored  during  the 
month.  For  example,  the  organic 
compounds  are  expected  to  be 
monitored  once  a  week  (which  is 
approximately  four  times  a  month); 
therefore,  the  monthly  variability  factor 
was  based  upon  the  distribution  of 
monthly  averages  comprising  four  daily 
values.  Certain  pollutants  such  as  oil 
and  grease  (HEM)  are  expected  to  be 
monitored  daily;  therefore,  the  monthly 
variability  factor  was  based  upon  the 
distribution  of  averages  comprising  20 
daily  values  (most  facilities  operate  only 
on  weekdays  of  which  there  are 
approximately  20  in  each  month).  The 
assumed  monitoring  frequency  of  each 
pollutant  is  identified  in  Table  IX.E-1. 
The  maximum  for  monthly  average 
limitation  for  a  pollutant  was  the 
product  of  the  pollutant  long-term 
average  and  its  group  monthly 
variability  factor. 


Table  IX.E-1.— Monitoring  Frequencies  Used  To  Estimate  Monthly  Variability  Factors 


Assumed  moni^ofing  frequency 


-f- 


Metals  subcategory 


Oils  subcategory 


Organlcs  subcategory 


Daily  Monitoring  (20  per  montti) 


Hexane-Extractable 
Grease  (HEM). 

TSS  

Antimony 
Arsenic 
Cadmium 
Chromium 


Oil       and 


Hexane-Extractable 

Grease  (HEM). 
TSS 


Oil       and 


BOD5. 
TSS. 
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Table  IX.E-1  .—Monitoring  Frequencies  Used  To  Estimate  Monthly  Variability  Factors— Continued 

Assumed  nrtonitoring  irequency 

Metals  subcategory 

Oils  subcategory 

Organics  subcategory 

Chromium,  hex 

Cobalt 

Copper 

Lead 

, 

Manganese 

Mercury 

Nickel 

Selenium 

Silver 

Tin 

Titanium 

Vanadium 

Zinc 

Total  Cyanide  (if  applicable). 

Weelclv  Monitorina                   

None  

Antimony 

Antimony. 

V  WwnIT     ITIWI  IliVI  II  IW       ••••••••■•••■••••••••••• 

Arsenic 

Copper. 

Barium 

Molybdenum. 

Cadmium 

Zinc. 

Chromium 

Acetophenone. 

Cobalt 

Aniline. 

Copper 

Benzoic  Acid. 

Lead 

o-cresol. 

Mercury 

p-cresol. 

Molybdenum 

Phenol. 

Tin 

Pyridine. 

Titanium 

2-butanone. 

Zinc 

2-propanone. 

Alpha  terpineol 

2,3-dlchloroaniline. 

Bis-2-ethylhexyl 

2,4,6-trichlorophenol. 

phthalate. 

• 

Butyl  benzyl  phthlate. 

Carbazole. 

Flouranthene. 

n-decane. 

n-octadecane. 

In  section  XVI  of  today's  reproposal. 
EPA  is  soliciting  comment  on  two 
specific  aspects  of  the  procedures  used 
to  determine  the  limitations.  Both  of 
these  requests  are  described  further 
below. 

First.  EPA  reiterates  its  request  for 
additional  data  that  can  be  used  to 
evaluate  autocorrelation  in  the  data. 
When  data  are  said  to  be  positively 
aut ©correlated,  it  means  that 
measurements  taken  at  different  time 
periods  are  similar.  For  example, 
positive  autocorrelation  would  be 
present  in  the  data  if  the  final  effluent 
concentration  of  oil  and  grease  was 
relatively  high  one  day  and  was  likely 
to  remain  at  similar  high  values  the  next 
and  possibly  succeeding  days.  In  many 
industries,  measurements  in  final 
effluent  are  likely  to  be  similar  from  one 
day  to  the  next  because  of  the 
consistency  from  day-to-day  in  the 
production  processes  and  in  final 
effluent  discharges  due  to  the  hydraulic 
retention  time  of  wastewater  in  basins, 
holding  ponds,  and  other  components  of 
wastewater  treatment  systems.  EPA 
believes  that  autocorrelation  is  unlikely 
to  be  present  in  daily  measurements 


ft-om  wastewater  from  this  industry. 
Unlike  other  industries,  where  the 
industrial  processes  are  expected  to 
produce  the  same  type  of  wastewater 
fi-om  one  day  to  the  next,  the  wastewater 
from  CWT  industry  is  generated  by 
treating  wastes  from  different  sources 
and  industrial  processes.  The  wastes 
treated  on  a  given  day  will  often  be 
different  from  the  waste  treated  on  the 
following  day.  Because  of  this, 
autocorrelation  would  be  expected  to  be 
absent  from  measurements  of 
wastewater  from  the  CWT  industry.  In 
the  preamble  to  the  1995  proposal,  EPA 
requested  additional  monitoring  data 
that  would  allow  for  evaluating 
autocorrelation  in  daily  measurements. 
The  monitoring  data  that  EPA  has 
received  thus  far  are  insufficient  for  the 
purpose  of  evaluating  the 
autocorrelation  in  CWT  operations.  To 
determine  autocorrelation  in  the  data, 
jnany  measurements  for  each  pollutant 
would  be  required  with  values  for  every 
single  day  over  an  extended  period  of 
time.  Such  data  were  not  available  to 
EPA.  EPA  again  requests  additional 
monitoring  data  for  this  purpose  in 
Section  XVI. 


Second,  EPA  solicits  comment  on 
using  pollutant  variability  factors  rather 
than  group  variability  factors  in 
calculating  the  limitations.  The 
pollutant  variability  factor  is  the  average 
of  the  variability  factors  for  a  particular 
pollutant  from  facilities  with  the  model 
technologies  for  the  option.  The  group 
variability  factor  is  the  median  of  the 
pollutant  variability  factors  from 
pollutants  with  similar  chemical 
structures.  For  the  1995  proposed 
limitations  and  in  today's  proposed 
limitations,  EPA  generally  used  the 
group  variability  factor,  multiplied  by 
the  pollutant  long-term  average,  to 
calculate  each  pollutant  limitation. 
(Exceptions  are  described  in  Chapter  10 
of  the  technical  development 
document.)  For  today's  reproposal,  EPA 
alternatively  considered  using  the 
pollutant  variability  factor  instead  of  the 
group  variability  factor.  For  pollutants 
where  pollutant  variability  factors  could 
not  be  calculated  (due  to  data 
constraints),  EPA  would  continue  to  use 
the  group  variability  factor.  Using  the 
group  variability  factor  eliminates  the 
low  and  high  poUutan*.  variability 
factors.  Thus,  using  individual 
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variability  factors,  limitations  for  some 
pollutants  would  be  more  stringent  and 
for  others  less  stringent.  EPA  solicits 
comment  on  v/hether  the  pollutant  or 
group  variabifity  factors  or  some 
combination  should  be  used  in 
calculating  thit  limitations  to  accurately 
reflect  the  var  ability  of  the  pollutants 
discharged  by  the  CWT  industry. 

X.  Costs  and  Impacts  of  Regulatory 
Alternatives 

A.  Methodohiiy  for  Estimating  Costs 
and  Pollutant  Reductions  Achieved  by 
Treatment  Tet:hnologies 

EPA  estimated  industry-wide 
compliance  c(^sts  and  pollutant  loadings 
associated  witjh  the  effluent  limitations 
and  standards!  proposed  today  using 
data  collected] through  survey  responses, 
site  visits,  san^pling  episodes,  and 
comments  submitted  on  the  1995 
proposal  and  1996  Notice  of  Data 
Availability.  l^A  calculated  costs  based 
on  a  computerized  design  and  cost 
model  developed  for  each  of  the 
technology  options  considered.  The 
Agency  estimated  current  pollutant 
loads  and  projected  pollutant  load 
reductions  using  treatment  data 
collected  from  industry  and  EPA 
sampling  data, 

EPA  developed  industry-wide  costs 
and  pollutant  loads  using  data  for  145 
facilities  which  responded  to  the  308 
Questionnaire!  or  commented  to  the 
1996  Notice  of  Data  Availability.  These 
145  facilities  nepresent  a  census  of  the 
metals  and  or^anics  subcategory,  but 
only  a  subset  9f  the  facilities  in  the  oils 
subcategory.  FJor  the  oils  facilities,  EPA 
calculated  costs  and  loads  for  the  subset 
and  then  modeled  the  national 
population  byjadjusting  the  oils  results 
upward  to  estiknate  the  entire  oils 
subcategory  population. 

In  order  to  develop  costs  and  to 
estimate  the  p611utant  reductions 
associated  wit|i  this  proposal,  EPA 
estimated  the  current  performance  of 
existing  wastewater  treatment  at  each  of 
the  facilities.  In  the  308  Questionnaire 
and  in  the  Detailed  Monitoring 
Questionnaire,  EPA  had  solicited 
effluent  monitbring  data  in  order  to 
estimate  curreiit  performance.  For  the 
majority  of  facilities,  however,  data 
were  not  available  either  for  all 
pollutants  of  cbncem  or  for  pollutants 
before  mixing  CWT  wastewater  and 
non-CWT  wasiewater.  Therefore,  EPA 
developed  methodologies  to  estimate 
current  discharge  concentrations  of  each 
pollutant  of  concern  for  each  facility. 
The  methodol  )gies  vary  between 


subcategory  and  facility  based  on:  1)  the 
analytical  data  available;  2)  the 
characteristics  of  the  facilities  in  the 
subcategory;  and  3)  the  facility's 
treatment  train.  For  facilities  in  multiple 
subcategories,  EPA  estimated  loadings 
for  that  portion  of  the  waste  stream  in 
each  subcategory  and  then  added  them  . 
together.  Chapter  12  of  the  technical 
development  document  describes  the 
methodologies  used  to  estimate  loadings 
for  each  subcategory  in  detail. 

For  its  costing  analysis,  EPA  assumed 
that  facilities  whose  current  discharge 
concentrations  were  not  meeting  the 
limitation  concentrations  proposed  in 
today's  notice  would  incur  costs  as  a 
result  of  compliance  with  this  guideline. 
EPA  developed  costs  for  a  facility  which 
did  not  have  the  BPT  treatment 
technology  in  place  to  install  the  BPT 
technology.  In  the  case  of  a  facility 
already  having  BPT  treatment 
technology  in  place  but  not  currently 
meeting  the  proposed  limits,  EPA 
determined  the  applicable  upgrade  to 
the  treatment  system.  Typical  upgrades 
included  increasing  aeration  capacity  or 
residence  time,  installing  new 
equipment,  or  increasing  chemical 
usage. 

Next,  EPA  used  a  computer  cost 
model  to  estimate  compliance  costs  for 
the  selected  technology  options  after 
taking  into  account  treatment  in  place, 
current  discharge  concentrations  of 
pollutants,  and  wastewater  flow  rates 
for  each  facility.  EPA  programmed  the 
computer  cost  model  with  technology- 
specific  modules  which  calculated  the 
costs  for  various  combinations  of 
technologies  as  required  by  the  BPT/ 
BAT  options  and  the  facilities' 
wastewater  characteristics.  The  model 
calculated  the  following  costs  for  each 
facility: 

•  Capital  costs  for  installed 
wastewater  treatment  technologies; 

•  Operating  and  maintenance  (O&M) 
costs  for  installed  wastewater  treatment 
technologies,  including  labor,  electrical, 
and  chemical  usage  costs;  and 

•  Solids  handling  costs,  including 
capital,  O&M,  and  disposal. 

EPA  developed  additional  cost  factors 
for  the  capital  and  O&M  costs  in  order 
to  account  for  site  work,  interface 
piping,  general  contracting,  engineering, 
instrumentation  and  controls,  buildings, 
site  improvements,  legal/administrative 
fees,  interest,  contingency,  and  taxes 
and  insurance. 

Other  direct  costs  associated  with 
compliance  included  retrofit  costs 
associated  with  integrating  the  existing 
on-site  treatment  with  new  equipment, 


RCRA  part  B  permit  modification  costs 
for  hazardous  facilities,  additional  land, 
if  any,  and  monitoring  costs. 

During  the  SBREFA  panel,  one 
industry  representative  noted  that  EPA 
may  have  underestimated  the  costs 
associated  with  dissolved  air  flotation 
for  low-flow  facilities.  In  fact,  this 
industry  representative  suggested  that 
capital  costs  for  dissolved  air  flotation 
for  low-flow  facilities  may  be  twice  as 
high  as  EPA's  estimate.  Subsequently, 
EPA  reexamined  its  costing  curves  for 
dissolved  air  flotation,  and  determined 
that  EPA  had  underestimated  DAF  costs 
for  low-flow  facilities.  The  DAF  costs 
included  in  the  analyses  presented 
today  reflect  the  revised  DAF  cost 
curves. 

Detailed  information  on  EPA's 
compliance  cost  estimates  and 
methodologies,  including  the  cost 
curves  for  all  treatment  technologies 
considered  as  the  basis  for  today's 
proposed  rule,  is  located  in  the 
"Detailed  Costing  Document  for  the 
Centralized  Waste  Treatment  Industry." 
EPA  encourages  all  interested  parties  to 
refer  to  this  document  and  provide 
comment  on  any  aspect  of  the 
methodology  or  the  data  used  to 
estimate  compliance  costs  associated 
with  today's  proposal. 

B.  Regulatory  Costs 

The  Agency  estimated  the  cost  for 
CWT  faciUties  to  achieve  each  of  the 
effluent  limitations  and  standards 
proposed  today.  This  section 
summarizes  these  estimated  costs  and 
the  technical  development  document 
discusses  them  in  more  detail.  All  cost 
estimates  in  this  section  are  expressed 
in  terms  of  1997  dollars.  The  cost 
components  reported  in  this  section 
represent  estimates  of  the  investment 
cost  of  purchasing  and  installing 
equipment,  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment,  land  costs  associated  with 
that  equipment,  costs  for  facilities  to 
modify  existing  RCRA  permits,  and 
additional  costs  for  discharge 
monitoring. 

1.  BPT  Costs 

Table  X.B-1  summarizes,  by 
subcategory,  the  total  capital 
expenditures,  and  annual  O&M  costs  for 
implementing  BPT  (on  a  pre-tax  basis). 
The  total  capital  expenditures  for  the 
process  change  component  of  BPT  are 
estimated  to  be  $4.08  million  with 
annual  O&M  costs  of  $1.77  million. 
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Table  X.B-1.— Cost  of  Implementing  BPT  Regulations  (in  1997  Dollars) 


Subcategory 


Metals  Treatment  and  Recovery 
Oils  Treatment  and  Recovery  .... 

Organlcs  Treatment 

Combined  Regulatory  Option  


Number  of 
facilities  ^ 


9 

5 

4 

14 


Total  capital 

and  land 

costs 


3,195,900 

943,200 

80.000 

4.219,100 


Annual 
O&M  costs 


2,471,400 
391.400 
215.800 

3.078.600 


Pre-tax  an- 
nual costs  2 


2,852,800 
485.200 
233,200 

3,560.000 


'  There  are  14  direct  dischargers.  Because  some  direct  dischargers  include  operations  in  more  than  one  subcategory,  the  sum  of  the  iaalities 
with  operations  in  any  one  subcategory  exceeds  the  total  number  of  facilities. 

2  Because  annual  costs  are  used  to  evaluate  the  economic  impacts  of  options  for  each  subcategory  as  well  as  the  CWT  industry  as  a  whole, 
lump-sum  costs  for  modifying  a  RCRA  permit  are  included  in  the  annual  costs  for  each  RCRA  facility  in  a  subcategory  and  tn  the  combined  op- 
tion These  costs  are  counted  only  once  in  the  combined  option,  but  may  appear  in  the  annual  costs  for  more  than  one  subcategory  if  a  RCRA 
facility  has  operations  in  more  than  one  subcategory.  Therefore,  the  annual  cost  of  the  combined  option  is  not  equal  to  the  sum  of  the  sub- 
category combined  costs.  For  the  combined  BPT  option,  the  total  lump-sum  costs  across  all  facilities  of  modifying  RCRA  permits  are  5340,800. 


EPA  notes  that  the  BPT  costs  and  all 
analyses  presented  today  do  not  include 
the  additional  capital  costs  that  may  be 
associated  with  the  transferred  TSS 
limitations  for  the  metals  subcategory. 
For  some  metals  subcategory  facilities, 
EPA  intends  to  include  capital  costs  in 
addition  to  the  costs  associated  with  the 
BPT  metals  subcategory  technology 
basis  in  order  to  comply  with  the 
transferred  TSS  limitation.  These 
additional  costs  are  projected  to 
increase  EPA's  current  estimate  of  the 
annualized  costs  for  these  metals 


subcategory  facilities  by  zero  to  fifteen 
percent,  depending  on  treatment  in 
place.  EPA  will  refine  its  BPT  costs 
estimates  for  this  subcategory  prior  to 
promulgation. 

2.  BCT/BAT  Costs 

The  Agency  estimated  that  there 
would  be  no  incremental  cost  of 
compliance  for  implementing  BCT/BAT 
because  the  technology  used  to  develop 
BCT/BAT  limitations  is  identical  to 
BPT.  and  the  costs  are  included  with 
BPT. 


3.  PSES  Costs 

The  Agency  estimated  the  cost  for 
implementing  PSES  applying  the  same 
assumptions  and  methodology  used  to 
estimate  cost  of  implementing  BPT. 
Table  X.B-2  summarizes,  by 
subcategory,  the  capital  expenditures 
and  annual  O&M  costs  for  implementing 
PSES.  The  total  capital  expenditures  for 
the  process  change  component  of  PSES 
are  estimated  to  be  $36.1  million  with 
annual  O&M  costs  of  $10.5  million. 


TABLE  X.B-2.— COST  OF  IMPLEMENTING  PSES  REGULATIONS  (IN  1997  DOLLARS) 


Subcategory 


Metals  Treatment  and  Recovery 
Oils  Treatment  and  Recovery  .... 

Organics  Treatment 

Combined  Regulatory  Option 


Number  of 
facilities  * 


41 
123 

14 
147 


Total  capital 

and  land 

costs 


8.014.200 
18.519.000 
11,226,200 
40,316,500 


Annual 
O&M  costs 


7,140.100 
11,343,400 

1 ,730.800 
20.078.600 


Pre-tax  an- 
nual costs  ^ 


8.088.200 
13,362,000 

2,929.200 
24,300,000 


'There  are  147  indirect  dischargers.  Because  some  indirect  dischargers  include  operations  in  more  than  one  subcategory,  the  sum  of  the  fa- 
cilities with  operations  in  any  one  subcategory  exceeds  the  total  number  of  facilities.  -  ^^     ^  ^  , 

2  Because  annual  costs  are  used  to  evaluate  the  economic  impacts  of  options  for  each  subcategory  as  well  as  the  CwT  industry  as  a  whole, 
lump-sum  costs  for  modifying  a  RCRA  permit  are  included  in  the  annual  costs  for  each  RCRA  facility  in  a  subcategory  and  in  the  combined  op- 
tion. 


These  costs  are  counted  only  once  in 
the  combined  option,  but  may  appear  in 
the  annual  costs  for  more  than  one 
subcategory  if  a  RCRA  facility  has 
operations  in  more  than  one 
subcategory.  Therefore,  the  annual  cost 
of  the  combined  option  is  not  equal  to 
the  sum  of  the  subcategory  combined 
costs.  For  the  combined  PSES  option, 
the  total  lump-sum  costs  across  all 
facilities  of  modifying  RCRA  permits  are 
$2,557,100. 

C.  Pollutant  Reductions 

The  Agency  estimated  pollutant 
reductions  for  CWT  activities  achieving 
each  of  the  effluent  limitations  and 
standards  proposed  today.  This  section 
summarizes  these  estimated  reductions 
and  Chapter  12  of  the  technical 
development  document  discusses  them 


in  detail.  Chapter  12  details  the 
methodologies  used  to  estimate 
reductions  as  well  as  some 
methodological  issues  related  to  the 
loadings  estimates. 

Some  members  of  the  SBREFA  panel 
expressed  concern  that  the  Agency's 
estimates  of  baseline  loadings,  post- 
regulation  loadings,  and  pollutant 
removals  may  be  too  high  for  certain 
parameters  due  to  methodological 
issues.  These  issues  relate  to  the 
relatively  small  number  of  CWT  plants 
that  EPA  uses  to  characterize  typical 
conditions  of  the  industry  as  a  whole  at 
baseline  and  post-regulation,  EPA's 
representation  of  "non-detect"  data, 
EPA's  method  of  imputing  data,  and 
EPA's  randomization  procedure  for 
assigning  baseline  pollutant  loadings  for 
the  oils  subcategory.  Following  the 


completion  of  the  SBREFA  panel,  EPA 
reexamined  all  methodological  issues 
raised  by  the  panel.  For  this  proposal, 
EPA  modified  its  approach  to  attributing 
pollutant  concentrations  values  to  non- 
detects  in  samples  with  very  high 
sample  specific  detection  values.  This, 
and  other  issues  raised  by  the  panel,  is 
discussed  in  detail  in  Chapter  12  of 
technical  development  document  and 
the  SBREFA  Panel  Report.  EPA 
encourages  all  interested  parties  to  refer 
to  these  documents  and  provide 
comment  on  any  aspect  of  the 
methodology  used  to  estimate  baseline 
loadings,  post-regulation  loadings,  and 
poUutant  removals. 

1.  Conventional  Pollutant  Reductions 

EPA  has  calculated  how  adoption  of 
the  proposed  BPT/BCT  liratations 
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would  reduce  me  total  quantity  of 
conventional  pollutants  that  are 
discharged.  Ta  do  this,  the  Agency 
developed  an  estimate  of  the  long-term 
average  (LTA)  loading  of  BOD5,  TSS, 
and  Oil  and  Gaease  *  that  would  be 
discharged  aft^r  the  implementation  of 
BPT.  Next,  theke  BPT/BCT  LTAs  for 
BOD5,  TSS,  and  Oil  and  Grease  were 
multiplied  by  innual  wastewater  flows 
for  each  direct  discharging  facility  in  the 
subcategory  to  calculate  BPT/BCT  mass 
discharge  loadings  for  BOD5,  TSS,  and 
Oil  and  Greasej  for  each  facility.  The 
BPT/BCT  mas^  discharge  loadings  were 
subtracted  from  the  estimated  current 
loadings  to  calculate  the  pollutant 
reductions  for  each  facility.  Each 
subcategory's  ftPT/BCT  pollutant 
reduction  was  summed  to  estimate  the 
total  facility's  )ollutant  reduction  for 


Table  )CC-l  .—Reduction  in  Direct  Discharge  of  Priority  and  Non-Conventional  Pollutants  After 

Implementation  of  BPT/BAT  Regulations 


those  facilities  treating  wastes  in 
multiple  subcategories.  Subcategory 
reductions,  obviously,  were  obtained  by 
summing  individual  subcategory 
results.  The  Agency  estimates  that  the 
proposed  regulation  will  reduce  BOD5 
discharges  by  approximately  8.05 
million  pounds  per  year,  TSS  discharges 
by  approximately  6.3  million  pounds 
per  year,  and  oil  and  grease  discharges 
by  approximately  0.32  million  pounds 
per  year. 

2.  Priority  and  Non-conventional 
Pollutant  Reductions 

Today's  proposal  would  reduce 
discharges  of  priority  and  non- 
conventional  pollutants.  Applying  the 
same  methodology  used  to  estimate 
conventional  pollutant  reductions 
attributable  to  application  of  BPT/BCT 


control  technology,  EPA  has  also 
estimated  priority  and  non-conventional 
pollutant  reductions  for  each  facility  by 
subcategory.  Because  EPA  has  proposed 
BAT  limitations  equivalent  to  BPT, 
there  are  no  additional  pollutant 
reductions  associated  with  BAT 
limitations. 

a.  Direct  Facility  Discharges  (BPT/ 
BAT).  The  estimated  reductions  in 
priority  and  non-conventional 
pollutants  directly  discharged  in  treated 
final  effluent  resulting  from 
implementation  of  BPT/BAT  are  listed 
in  Table  X.C-1.  The  Agency  estimates 
that  proposed  BPT/BAT  regulations  will 
reduce  direct  facility  discharges  of 
priority  and  non-conventional 
pollutants  by  approximately  1.39 
million  pounds  per  year. 


Subcategory 


Priority 
metal  and 

organics 
compounds 

lbs/year 


Non-priority 

metal  and 

organic 

compounds 

lbs/year 


Total  metal 

and  organic 

compounds 

lbs/year 


Total  lbs- 
equivalent/ 
year 


Metals  Treatment  and  Recovery 
Oils  Treatment  ajid  Recovery  .... 
Organics  Treatment '  


582,200 

6,490 

0 


781.400 

17,300 

0 


1,363,600 

23,800 

0 


372,000 

14,810 

0 


Total  Remoyals  for  all  Subcategories 


588.700 


798.700         1,387,400 


386,810 


'  EPA  estimate  there  will  be  no  additional  removal  of  organic  compounds  for  the  organics  subcategory,  because  all  facilities  had  the  treat- 
ment-in-place  for  removal  of  organic  compounds. 


b.  PSES  Effli^ent 
POTWs.  Table 
reductions  in 
conventional 
discharged  to 
implementation 
estimates  that 


Discharges  to 
X.C-2  lists  the  estimated 
priority  and  non- 
ptollutants  indirectly 
F'OTWs  resulting  from 
of  PSES.  The  Agency 
roposed  PSES 


regulations  would  reduce  indirect 
facility  discharge  to  POTWs  by  8.5 
million  pounds  per  year.  These  figures 
are  not  adjusted  for  pollutant  removals 
expected  from  POTWs,  and  thus  do  not 
reflect  reductions  in  dischargers  to 
waters  of  the  U.S.  Estimated  reductions 


in  pollutants  discharged  indirectly  to 
surface  waters  are  provided  on  a 
subcategory  basis  in  Tables  12-10 
through  12-13  of  the  technical 
development  document. 


Table  X.C4-2.— Reduction  in  Discharges  to  POTWs  of  Priority  and  Non-Conventional  Pollutants  After 

Implementation  of  PSES  Regulations 


Subcategory 


Priority 
metal  and 

organics 
compounds 

lbs/year 


Non-priority 

metal  and 

organic 

compounds 

lbs/year 


Total  metal 

and  organic 

compounds 

lbs/year 


Total  lbs- 
equivalent/ 
year 


Metals  Treatment  and  Recovery 
Oils  Treatment  and  Recovery  .... 

Organics  Treatment 

Combined  Regulatory  Option  


51,270 

689,800 

816,500 

1,557,600 


341,500 
3,722,500 
2,905,500 
6,973.500 


392,760 
4,412,300 
3,721,900 
8,527,000 


372,003 
9.876.128 

110,149 
10,358,280 


XI.  Economic  Analyses 

A.  Introduction 


EPA's  econotnic 
for  this  propos  > 


impact  assessment 
1  is  set  forth  in  a  report 


titled  "Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Centralized  Waste 
Treatment  Industry"  (hereinafter  "EA"). 
This  report  estimates  the  economic  and 


financial  impacts  of  compliance  with 
the  proposed  regulation  in  terms  of 
process  and  facility  closures  and 
company  effects.  Impacts  on  new 
sources  are  also  considered.  Community 


'Oil  and  grease 
the  metals  subcatei  ory 


qemovals  were  not  included  for 
since  EPA's  data  show  that 


these  wastes  do  not  contain  signiflcant 
concentrations  of  oil  and  grease. 
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impacts,  foreign  trade  impacts,  market 
impacts,  and  an  "environmental  justice" 
analysis  are  also  presented  there.  The 
EA  also  includes  a  Regulatory 
Flexibility  Analysis  detailing  the  effects 
on  small  CWT  businesses.  Results  of  a 
cost-effectiveness  analysis  are  presented 
in  a  report  titled  "Cost-Effectiveness 
Analysis  of  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  CWT  Industry." 

As  discussed  previously,  EPA 
identified  205  CWT  facilities,  including 
14  direct  dischargers,  147  indirect 
dischargers,  and  44  zero  discharge 
facilities.  EPA  calculated  the  economic 
impact  on  each  of  the  facilities  based  on 
the  cost  of  compliance  with  the 
proposed  options  and  the  other  options 
considered  for  the  proposal.  For  direct 
dischargers,  EPA  calculated  impacts  for 
compliance  with  the  proposed  BPT/ 


BCT/BAT;  for  indirect  dischargers,  EPA 
calculated  impacts  for  compliance  with 
PSES.  The  proposed  limitations  and 
standards  are  based  on  Metals  Option  4, 
Oils  Option  9.  and  Organics  Option  4 
for  direct  dischargers.  (As  previously 
noted,  for  direct  dischargers  in  the 
organics  subcategory,  the  proposed 
BPT/BAT  is  already  in  place.  The  only 
costs  associated  with  this  option  are 
monitoring  costs.)  For  indirect 
dischargers,  the  proposed  limitations 
and  standards  are  based  on  Metals 
Option  4,  Oils  Option  8,  and  Organics 
Option  4.  A  facility  with  processes  in 
multiple  subcategories  was  assigned 
costs  for  meeting  the  limits  or  standards 
in  each  subcategory.  Section  IX.B  of  this 
preamble  describes  the  technical  basis 
for  each  of  these  options. 

The  technologies  which  are  the  basis 
for  today's  proposal  are  estimated  to 


have  a  total  pre-tax  annualized  cost  of 
S27.9  million  (unlike  the  costs 
presented  in  Section  X.B,  these  costs  are 
annualized  to  represent  the  yearly  cost 
of  compliance).  Table  XI.A-1  presents 
the  total  annualized  costs  for  BPT/BCT/ 
BAT  and  PSES  in  1997  dollars  (these 
costs  are  extrapolated  to  represent  the 
entire  universe  of  CWT  facilities).  This 
notice  differentiates  between  pre-tax 
annualized  costs  and  post-tax 
annualized  costs.  The  pre-tax 
annualized  costs  are  the  engineering 
estimates  of  annualized  control  costs, 
but  the  post-tax  costs  more  accurately 
reflect  the  costs  businesses  will  incur. 
For  that  reason,  post-tax  costs  are  used 
in  the  economic  impact  analysis.  Pre-tax 
costs,  however,  more  accurately  reflect 
the  total  cost  to  society  of  the  rule  and 
are  used  in  the  cost-effectiveness 
analysis  and  elsewhere. 


Table  XI.A-1.— Total  Annualized  Costs  ($1997) 


Pre-tax 

costs 

($  million) 


Post-tax 

cosxs 
($  million) 


BPT/BCT/BAT  Costs  (Direct  Dischargers) 
PSES  Costs  (indirect  Dischargers) 

Total  Costs „ , 


3.56 
24.3 


2.17 
132 


27.9 


15.4 


Impacts  on  facilities  are  calculated 
using  a  market  model  (described  in 
Section  XI.C  and  the  EA)  to  determine 
closures  and  other  impacts  at  individual 
CWT  facilities.  The  market  model  also 
estimates  changes  in  market  prices, 
quantities,  and  losses  in  employment. 
The  facility-specific  changes  in 
revenues  and  costs  are  aggregated  to  the 
company  level  to  predict  company-level 
impacts.  The  changes  in  employment 
are  also  used  in  the  community-level 
analysis. 

B.  Economic  Description  of  the  CWT 
Industry  and  Baseline  Conditions 

One  source  of  data  used  in  this 
analysis  is  the  questionnaire  sent  in 
1991  under  authority  of  Section  308  of 
the  CWA  (see  Section  VI  of  today's 
notice  and  Chapter  2  of  the  EA  for  a  full 
discussion  of  data  sources  used  in  the 
economic  analysis).  The  Agency 
recognizes  that  its  questionnaire 
database  may  not  precisely  reflect 
current  conditions  in  the  industry. 
Nevertheless,  EPA  has  concluded  that 
the  data  provide  a  sound  and  reasonable 
basis  for  assessing  the  overall  ability  of 
the  industry  to  achieve  compliance  with 
the  regulations.  This  survey  provided 
detailed  data  on  85  facilities.  Additional 
data  for  the  economic  analyses  are  from 


the  Toxic  Release  Inventory  databases 
and  several  financial  databases. 

As  detailed  in  Section  VI.E,  comments 
on  the  original  proposed  rule  indicated 
that  a  large  number  of  oils  treatment  and 
recovery  facilities  were  not  included  in 
the  original  survey.  EPA  estimated 
profiles  for  these  additional  oils 
facilities  and  analyzed  the  impacts  on 
these  facilities  from  the  proposed  rule 
and  published  this  analysis  in  the  1996 
Notice  of  Data  Availability.  EPA  sent 
profiles  describing  the  data  used  for 
each  additional  oils  facility  to  that 
facility,  and  received  comments  and 
corrections  from  many  of  these 
facilities.  Not  all  facilities  who  received 
profiles,  however,  provided  comments. 
EPA  polled  non-commenting  facilities, 
and  based  on  this  communication,  EPA 
assigned  weights  to  the  commenting  oils 
facilities  to  account  for  the  non- 
commenting  facihties  and  to  represent 
the  total  number  of  CWT  facilities  in  the 
subcategory.  Generally,  when  dealing 
with  facility-specific  information  in  the 
oils  subcategory,  results  are  weighted  to 
extrapolate  to  the  entire  subcategory. 
When  not  dealing  with  facility-specific 
information,  they  may  or  may  not  be 
weighted.  When  dealing  with  aggregate 
impacts  for  a  specific  geographic  area 
(for  example,  community-level  impacts 
or  water  quality  benefits),  they  are  not 


weighted.  The  choice  to  weight  or  not 
will  be  described  in  the  relevant 
sections. 

Of  the  205  CWT  facilities,  201 
facilities  are  commercial,  accepting 
waste  generated  by  other  facilities  and/ 
or  generators  for  treatment  and 
management  for  a  fee.  Four  facilities  are 
non-commercial  facilities  that  accept 
waste  from  off-site  for  treatment 
exclusively  from  facilities  under  the 
same  ownership.  Some  facilities 
perform  both  commercial  and  non- 
commercial operations.  For  the 
purposes  of  this  analysis,  a  facility's 
commercial  status  refers  only  to  the 
operations  subject  to  today's  proposal 
and  not  other  operations  at  that  facility. 
That  is,  a  facility  that  performs  non- 
commercial CWT  operations  along  with 
other  non-CWT  commercial  operations 
would  still  be  considered  a  non- 
commercial facility. 

The  companies  owning  CWT  facilities 
range  from  large,  multi-facility 
companies  to  small  companies  that 
operate  only  a  single  facility.  Company- 
level  information  is  available  or 
estimated  for  145  facilities 
(unweighted).  One  hundred  and 
fourteen  companies  own  these  145 
facilities.  Of  these  114  companies,  EPA 
has  reliable  company-level  information 
for  74  companies;  for  the  remaining  40 
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companies,  uPA  based  its  estimate  of 
company  revenues  on  facility-level 
information,  [n  the  case  of  companies 
owning  only  CWT  facilities  with 
profiles  from  the  NOA,  that  company's 
information  \k'as  weighted  to  represent 
the  universe  of  CWT  companies. 

EPA  currer  tly  estimates  that  82 
companies  o\ming  CWT  facilities 
(including  ze  :o  discharge  facilities)  are 
small  businesses  (for  the  purposes  of 
this  analysis,  EPA  has  defined  small 
businesses  as  companies  with  less  than 
$6  million  in  annual  revenues — see 
Section  XI.L)  Sixty-three  small 
companies  own  two  direct  discharging 
facilities  andiGl  indirect  discharging 
facilities. 

EPA  made  i  number  of  assumptions 
when  formulating  its  company-level 
profiles.  For  ^cilities  that  had  no 
reliable  comdany-level  information. 
EPA  assumed  that  the  facility-level  data 
accurately  represented  the  company, 
although  thislmay  underestimate 
company-level  revenues  (if  the  company 
has  revenues  pot  associated  with  the 
facility).  In  weighting  many  of  these 
companies  toj  let  them  represent  other 
companies  ini  the  universe  of  CWT 
companies,  Ej'A  may  have  exacerbated 
this  underestimation.  Furthermore,  the 
weights  were  based  on  a  survey  of 
facilities  and  applying  these  weights  to 
companies  may  not  be  accurate.  Finally, 
in  order  to  maintain  a  consistent 
baseline,  a  facility's  status  of  ownership 
is  based  on  the  year  data  was  collected 
for  that  facility— 1989  or  1995.  Although 
EPA  has  infofmation  about  changes  in 
ownership  sti  itus  for  many  of  these 
facilities,  wh:  ch  would  decrease  the 
number  of  small  businesses,  EPA 
conservatively  is  still  using  its  earlier 
information  tb  maintain  consistency 
with  its  engi4eering  database.  EPA 
believes  that  these  assumptions 
overestimate  the  number  of  (and 
therefore  im^cts  to)  small  businesses 
owning  the  QWT  facilities  in  EPA's 
database.  EPA  solicits  comment  on 
these  assumptions,  and  on  its 
conclusion  ti)at  small  business  impacts 
are  overestin|ated. 

At  the  tim^  of  the  original  CWT 
proposal,  abdut  20  percent  of  the 
commercial  (JWT  facilities  appeared  to 
be  unprofitable  based  on  the  data 
available  to  ^A  (see  Table  VI.C-2  in 
the  preambleito  the  original  proposal,  60 
FR  5490).  Several  others  were  only 
marginally  profitable.  The  industry  had 
expanded  cajiacity  during  the  1980s,  but 
in  the  late  19  )0s,  there  was  a  reduction 
in  demand  for  these  services  (perhaps 
due  to  pollutjon  prevention  efforts  by 
industrial  waste  generators).  EPA 
believes  this  irend  may  have  reversed  in 
the  1990s.  EFIA  has  learned  in 


conversations  with  personnel  at  a 
number  of  these  facilities  that,  while 
some  of  these  facilities  were  now 
profitable,  most  of  the  remaining 
unprofitable  facilities  were  still  in 
operation  three  years  after  the 
questionnaire.  The  continued  operation 
of  such  a  large  share  of  unprofitable 
facilities  in  the  industry  raises  a 
significant  question.  It  suggests  that 
some  of  the  traditional  tools  of 
economic  analysis  used  to  project 
potential  closures  in  an  industry  due  to 
the  costs  of  compliance  may  not 
accurately  predict  real  world  behavior 
in  a  market  where  owners  have 
historically  demonstrated  a  willingness 
to  continue  operating  unprofitable 
facilities.  Therefore,  while  some  number 
of  facilities  are  likely  to  be  unprofitable 
at  baseline,  for  purposes  of  today's 
proposal,  EPA  is  not  eliminating 
baseline  closures  from  its  analysis  of 
economic  impacts.  This  decision 
represents  a  significant  departure  from 
previous  effluent  guidelines.  However, 
given  the  nature  of  the  industry,  EPA 
believes  that  this  is  a  reasonable 
approach.  EPA  solicits  comments  on 
this  decision  and  on  alternative 
methods  that  could  be  used  to  identify 
baseline  closures. 

C.  Economic  Impact  and  Closure 
Methodology 

1.  Overview  of  Economic  Impact 
Methodology 

Standard  economic  and  financial 
analysis  methods  are  used  to  assess  the 
economic  effects  of  the  proposed 
regulation.  These  methods  incorporate 
an  integrated  view  of  CWT  facilities,  the 
companies  that  own  these  facilities,  the 
markets  the  facilities  serve,  and  the 
commimities  where  they  are  located. 

CWT  facilities  are  divided  into  two 
groups:  commercial  (those  that  charge  a 
fee  for  their  services)  and 
noncommercial  (those  that  handle 
intracompany  waste).  Impacts  on 
commercial  CWT  facilities  are  estimated 
based  on  the  results  of  a  market  model 
that  allows  facilities  to  adjust  operations 
in  response  to  changes  in  operating 
costs.  The  market  model  predicts 
adjustments  in  market  prices  and 
quantities  and  facility-level  changes  in 
revenues  and  employment.  After  the 
markets  and  facilities  have  responded  to 
the  regulation,  facilities  are  assumed  to 
close  CWT  treatment  operations  (or 
processes)  for  which  operating  costs 
(including  compliance  costs)  exceed 
operating  revenues.  Impacts  on  non- 
commercial CWT  facilities  are  estimated 
at  the  company  level,  assuming  that  the 
firm  must  absorb  the  full  cost  of 
compliance,  because  these  facilities  do 


not  operate  in  the  markets  defined  by 
the  model. 

a.  Impacts  on  commercial  facilities. 
Because  industrial  wastewater  is  costly 
to  transport,  the  markets  for  CWT 
services  are  localized.  The  model 
defines  six  geographic  regions  for  CWT 
services  across  the  continental  U.S. 
Each  commercial  CWT  facility  is 
assigned  to  one  of  the  six  regions. 
Within  each  region,  each  facility  can  be 
assigned  to  one  or  more  markets  for 
CWT  services.  These  markets  are 
defined  by  operations  or  processes 
(metals  recovery,  metals  treatment,  oil 
recovery,  oil  treatment,  and  organics 
treatment)  and  cost  of  treatment  (high, 
medium,  and  low-cost  for  metals 
recovery,  metals  treatment,  and  oil 
recovery,  high  and  low  cost  for  organics 
treatment,  and  one  market  for  oil 
treatment).  The  markets  are  divided  in 
this  way  because  of  the  variability  in 
treatment  costs  and  revenues  shown  in 
EPA's  data;  EPA,  therefore,  assumes  that 
substantially  different  costs  and 
revenues  reflect  distinct  operations. 
Since  a  facility  may  provide  more  than 
one  CWT  service,  each  process  line  at 
every  facility  is  assigned  to  a  market 
based  on  responses  to  the  308 
questionnaire.  Notice  of  Data 
Availability  (NOA)  modeling 
assumptions,  and  comments  on  the 
NOA  assumptions.  Each  process  line  is 
also  assigned  wastewater  quantities  and 
treatment  costs. 

After  assigning  facilities  to  markets, 
the  structure  of  each  regional  market  is 
determined  by  the  number  of  facilities 
in  that  market:  monopoly  for  one 
facility,  duopoly  for  two  facilities,  or 
competitive  for  three  or  more  facilities. 
The  market  supply  curve  is  modeled  as 
a  step  function  using  process  line 
average  costs  at  each  facility  (see 
Appendix  C  of  the  EA).  Costs  of  CWT 
facilities  include  both  those  that  vary 
with  the  quantity  of  CWT  services 
provided  (variable  costs)  and  those 
whose  value  is  fixed,  but,  for  this 
analysis,  all  costs  are  modeled  as 
variable.  Revenues  from  CWT 
operations  are  estimated  by  multiplying 
an  estimated  market  price  of  the  CWT 
service  by  the  quantity  of  waste  treated 
in  the  CWT  market.  The  market  price  is 
estimated  as  the  average  cost  of  die 
high-cost  facility  in  each  market, 
consistent  with  economic  theory. 
(Actual  prices  vary  by  waste  stream  and 
facility,  and  would  not  be  possible  to 
include  in  the  analysis.)  Compliance 
treatment  costs  are  added  to  the  baseline 
costs  to  form  a  new  post-compliance 
supply  curve.  Different  assumptions  are 
used  about  the  amount  of  costs  that  can 
be  passed  on  to  consumers  for  each 
market  structure:  monopolists  or 
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duopolists  can  pass  on  a  larger  portion 
of  costs  than  facilities  in  comp>etitive 
markets.  The  model  then  solves  for  a 
new  market  price  and  market  quantity 
within  each  regional  market. 

The  demand  for  CWT  services  is 
characterized  based  on  the 
responsiveness  of  quantity  demanded  to 
price.  In  an  economic  context,  CWT 
services  are  intermediate  goods 
demanded  because  they  are  inputs  to 
production  of  other  goods  and  services. 
CWT  facilities  treat  wastewater  that 
results  from  production  of  goods  at 
other  facilities — a  service  which  these 
other  facilities  pay  CWT  facilities  to 
perform.  Therefore,  the  economic  theory 
on  which  EPA's  analysis  is  based  is  the 
theory  of  intermediate  goods.  The 
sensitivity  of  quantity  demanded  to 
price  (elasticity  of  demand)  for  an 
intermediate  good  depends  on  the 
elasticity  of  demand  for  the  final  good, 
the  share  of  manufacturing  costs  (for  the 
other  good)  represented  by  costs  of  the 
intermediate  good,  and  the  availability 
of  substitutes  for  the  intermediate  good. 
The  elasticity  of  demand  for 
manufactured  products  which  require 
CWT  services  varies  widely.  The  cost  of 
CWT  services  as  a  share  of 
manufacturing  costs  is  generally  quite 
small.  Substitutes  for  CWT  services 
include  other  types  of  off-site  waste 
management  such  as  undergroimd 
injection,  on-site  treatment,  or  pollution 
prevention.  Overall,  as  long  as 
generators  have  alternatives  to 
commercial  treatment  (for  example,  on 
site  treatment,  or  pollution  prevention), 
the  quantity  of  most  services  traded  may 
be  expected  to  fall  (to  some  extent)  as 
a  result  of  the  guidelines  and  standards. 
But  for  some  services,  such  as  cyanide 
treatment  or  treatment  of  concentrated 
metals  sludges,  there  are  no  other 
commercially  viable  alternatives  to 
commercial  treatment.  EPA's  choice  of 
elasticities  was  governed,  in  part,  by 
these  considerations  and  a  review  of  the 
empirical  literature. 

During  the  SBREFA  panel 
consideration  of  the  proposal  (see 
discussion  in  Section  VI.H),  the  Small 
Business  Administration  (SBA) 
expressed  concern  that  EPA's  economic 
methodology  understates  impacts.  In 
particular,  SBA  questioned  the  elasticity 
of  demand  assumption  used  by  the 
Agency.  As  discussed  in  the  EA  and  this 
notice,  the  elasticity  of  demand  (which 
varies  depending  on  the  number  of 
facilities  in  each  market)  is  based  on 
economic  reasoning  that  the  Agency 
believes  to  be  sound  and  reflects  the 
limited  empirical  evidence  available  in 
the  literature.  In  response  to  SBA's 
comment,  EPA  has  reexamined  the 
literature  and  attempted  to  contact 


waste  generators  to  obtain  further 
information  on  their  responsiveness  to 
the  price  of  CWT  services.  EPA  has 
identified  several  additional  empirical 
studies  that  support  the  elasticity 
parameters  used  in  the  EA.  The  Agency 
has  not  been  successful,  however,  in 
eliciting  information  from  waste 
generators.  For  a  complete  discussion  of 
the  elasticity  parameters  used  in  this 
analysis,  see  Appendix  E  of  the  EA. 

Each  CWT  faced  with  higher  costs  of 
providing  CWT  services  may  find  it 
economical  to  shut  dov^m  a  process  line 
in  a  given  market  or  to  reduce  the 
quantity  of  waste  it  treats  (in  fact,  the 
model  allows  only  a  single  facility  in  a 
competitive  market  to  reduce  the 
amount  of  waste  that  it  treats  without 
closing  down  a  process  line  although 
both  facilities  in  a  duopoly  can  reduce 
the  amount  of  waste  that  they  treat). 
This  decision  is  simultaneously 
modeled  for  all  facilities  within  a 
regional  market  (if,  during  the  model 
run,  a  process  line  is  shut  down,  the 
model  continues  to  run,  eliminating  that 
process  line  from  the  market  supply 
curve)  to  develop  consistent  estimates  of 
facility  and  market  impacts. 

EPA  notes  that  its  current  model, 
unlike  the  market  model  used  for  the 
original  proposal,  does  not  allow 
wastewater  from  processes  or  facilities 
that  close  to  go  to  another  facility  in  the 
market.  Although  the  price  increase 
caused  by  increased  compliance  costs 
forces  the  total  quantity  of  waste  treated 
in  the  market  to  decline  (the  amount  of 
this  decline  is  governed  by  the  elasticity 
of  demand  for  a  market),  some  of  the 
waste  treated  by  facilities  that  close 
should  be  treated  at  other  facilities.  To 
the  extent  that  the  EPA's  model  does  not 
account  for  transfers,  the  model  may 
overstate  economic  impacts.  Prior  to 
promulgation  of  the  final  rule,  EPA  may 
reconfigure  its  model  to  allow  waste 
from  facilities  or  process  lines  that  close 
to  be  treated  elsewhere  in  the  market. 
EPA  solicits  comments  on  this  issue  and 
on  appropriate  ways  to  model  this 
transfer. 

b.  Impacts  on  non-commercial  and 
mixed  facilities.  For  non-commercial 
facilities,  economic  impacts  were 
estimated  only  on  the  company  level, 
not  the  facility  level.  This  is  because  the 
non-commercial  facilities  generally  do 
not  generate  revenues  for  their 
companies.  They  exist  to  perform  a 
service  for  the  rest  of  the  company  and 
are  not  expected  to  be  "profitable"  as  a 
unit.  Facilities  with  mixed  commercial 
and  non-commercial  operations  are 
included  in  the  market  analysis  because 
prices  charged  for  their  commercial 
operations  may  change.  Companies  with 
some  commercial  operations  will  raise 


prices  to  cover  the  variable  costs  of  the 
treatment  and  help  pay  for  some  of  their 
fixed  costs  (for  example  to  underwrite 
the  company  waste  treatment  costs),  but 
only  a  share  of  treatment  costs 
proportionate  to  the  quantity  of  waste 
treated  commercially  is  assigned  to  the 
commercial  portion  of  the  facility. 
Therefore,  a  "closure"  of  the 
commercial  portion  of  a  mixed  facility 
indicates  that  the  facility  ceases  to 
perform  commercial  operations.  No 
change  in  the  quantity  of  CWT  wastes 
treated  is  projected  for  the  non- 
commercial aspects  of  these  facilities, 
nor  are  market  effects  analyzed  for  the 
products  of  the  parent  company,  since 
the  share  of  waste  treatment  costs  in  the 
marketed  products  are  minimal. 
Employment  impacts  are  also  calculated 
for  those  facilities  with  some 
commercial  and  some  non-commercial 
operations. 

c.  Other  impacts.  Changes  in  facility 
revenues  and  costs  result  in  changes  in 
the  revenues  and  costs  of  the  companies 
owTiing  the  facilities,  and  thus  changes 
in  company  profits.  Increased  borrowing 
and  changes  in  the  assets  owned  by  the 
companies,  together  with  changes  in 
profits,  result  in  changes  in  overall 
company  financial  health.  EPA 
evaluates  company-level  impacts  by 
examining  changes  in  company  profit 
margins  and  retums-to-assets  test.  These 
results  are  presented  separately  for 
small  businesses.  For  small  businesses, 
EPA  also  evaluated  the  economic 
impacts  of  this  proposal  using  a  cost-to- 
sales  test,  comparing  company 
compliance  costs  to  baseline  sales 
(unadjusted  for  cost  pass-through). 

Finally,  the  communities  where  the 
CWT  facilities  are  located  may  be 
impacted.  Obviously,  if  facilities  cut 
back  operations,  employment  and 
income  may  fall,  sending  ripple  effects 
throughout  the  local  community.  On  the 
other  hand,  there  may  be  increased 
employment  associated  with  operating 
the  pollution  controls  associated  with 
the  regulation,  resulting  in  increased 
community  employment  and  income. 
Facility-level  changes  in  employment 
are  used  to  calculate  total  employment 
changes.  At  the  same  time,  for  the 
communities  in  which  CWT  facilities 
are  located,  water  quality  may  be 
expected  to  improve. 

2.  Changes  From  Previous  Methodology 
(at  Original  Proposal  and  Notice  of 
Availability) 

There  are  two  major  differences 
between  the  economic  methodology 
used  for  the  1995  proposal  and  the 
current  methodology.  First,  EPA 
assumed  there  were  no  competitive 
markets  at  proposal.  Since  EPA  now 
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estimates  a  large  increase  in  the  number 
of  oils  facililjies,  some  markets  are  now 
structured  a$  competitive.  Second,  at 
proposal,  EPJA  examined  facility-level 
profitabilityj  but  did  not  identify 
closures  because  so  many  facilities  were 
unproHtableiat  baseline.  For  the  current 
analysis,  EPA  examines  impacts  at  the 
process  level  and  has  identified  facility 
closures  wh^n  all  processes  at  a  facility 
are  projectec^  to  close. 

In  the  proiosal  analysis,  EPA 
identified  83  facilities,  70  of  which  were 
commercial  (including  zero 
dischargersjJ  These  70  facilities  were 
assigned  to  qne  of  six  multi-state 
regions,  and  bne  or  more  of  at  most  nine 
waste  treatmJBnt  or  recovery  service 
markets  within  each  region.  The 
markets  were  defined  in  terms  of  type 
and  cost  of  tfeatment  or  recovery  (for 
example,  mefals  wastewater  treatment) 
hese  markets  were  very 
markets  used  in  today's 


and  region 
similar  to  th 
proposal 
With  at  m 


ist  12  facilities  in  a  single 
regional  wasie  treatment  or  recovery 
market  (39  of  43  regional  waste 
management  markets  had  5  or  fewer 
facilities),  thii  markets  were  defined  as 
oligopolistic  (small  number  of 
competitors) lor  monopolistic  (only  one 
supplier).  Because  EPA  had  data  that 
allowed  computation  of  average  variable 
cost  of  each  i  vaste  management  process 
at  each  facili  y,  but  not  enough  data  to 
estimate  upvard  sloping  cost  curves, 
each  facility' 5  average  variable  cost  for 
a  treatment  p  rocess  was  assumed  to  be 
constant.  EPi^  used  a  simultaneous 
equation  solution  algorithm  to  estimate 
the  with-regv  lation  prices,  quantities, 
and  profits  fdr  each  commercial  facility. 
For  the  cuirent  analysis,  EPA  has  data 
for  142  commercial  CWT  facilities 
(including  zero  dischargers);  these 
include  the  73  facilities  identified  at 
proposal  (thrse  facilities  were  redefined 
as  commercial  based  on  updated 
information)  plus  69  NOA  oil  recovery 
facilities.  Fui  thermore,  some  of  the 
NOA  facilitit  s  are  weighted  and 
ultimately  re  jresent  more  than  one 
facility,  but  r  o  more  than  two.  EPA 
redesigned  tie  economic  impact 
analysis  model,  incorporating  the  new 
oil  facilities  into  oil  recovery  or  oily 
wastewater  treatment  markets  in  the 
appropriate  Regions  and  also  made  some 
adjustments  to  the  market  definitions. 
The  addition  of  the  NOA  faciHties  to  the 
oil  recovery  4nd  oil  treatment  markets 
meant  that  there  were  now  a  larger 
number  of  facilities  in  most  of  the  oil 
markets.  For  mis  reason,  EPA  decided  to 
model  them  ^s  perfectly  competitive. 
(Perfect  competition  requires  that  the 


number  of  se 


sufficiently  h  igh  that  no  single  seller 


lers  in  a  market  be 


can  influence  the  market;  rather,  they 
accept  the  market  price  as  a  "given," 
and  decide  the  most  profitable  quantity 
of  waste  to  treat  based  on  the  given 
price.)  EPA  therefore  had  to  redesign  the 
model  so  that  it  would  allow  either  a 
perfectly  competitive  market  structure 
or  imperfect  competition.  Markets  are 
defined  as  monopoly,  duopoly  (two 
sellers),  or  perfect  competition, 
depending  on  the  number  of  sellers.  In 
this  modeling  approach,  any  market  in 
any  of  the  subcategories  with  more  than 
two  sellers  is  defined  as  perfectly 
competitive.  In  reality,  markets  with 
three  to  eight  or  ten  sellers  are  probably 
imperfectly  competitive  oligopolies,  but 
the  current  modeling  approach  does  not 
allow  that  market  structure.  This  may 
tend  to  overstate  impacts  on  markets 
with  only  a  few  sellers  because  they 
may  be  able  to  pass  compliance  costs  on 
to  customers  to  a  greater  degree  than 
assumed  in  the  model.  Conversely, 
some  of  the  facilities  assigned  to 
monopoly  or  duopoly  markets  may 
actually  face  some  more  competition 
than  the  model  projects,  particularly  at 
higher  prices,  from  other  segments  of 
the  CWT  industry  or  from  other  waste 
disposal/reduction  opportimities  that 
may  be  available  to  their  customers.  In 
this  case,  the  model  may  underestimate 
impacts  because  they  may  be  unable  to 
pass  on  as  large  a  share  of  compliance 
costs  to  their  customers  as  the  model 
projects.  As  a  sensitivity  analysis,  EPA 
also  estimated  process  and  facility 
closures  assuming  no  cost  pass-through 
(see  Appendix  E  of  the  EA).  This 
represents  a  worst  case  scenario. 

In  the  proposal  analysis,  EPA  initially 
analyzed  facility  closure  by  focusing  on 
overall  facility  profits.  If  a  facility  was 
not  profitable,  EPA  assumed  it  would 
shut  down.  Examination  of  baseline 
questionnaire  data  indicated,  however, 
that  22  CWT  facilities  were  unprofitable 
at  baseline.  When  18  of  these 
unprofitable  facilities  were  contacted 
two  years  after  the  survey,  16  were  still 
in  operation.  Owners  of  CWT  facilities 
did  not  immediately  close  their  facilities 
when  they  were  unprofitable  (for  a 
variety  of  reasons): 

•  30  of  the  70  commercial  CWT 
facilities  treated  some  waste  generated 
by  other  facilities  owned  by  the  same 
company.  They,  thus,  provide  a  service 
to  the  rest  of  the  company  for  which 
they  may  not  receive  revenue,  and, 
therefore,  may  not  close  if  their 
revenues  understate  their  true  value. 

•  Similarly,  some  facilities  perform  a 
service  for  the  rest  of  their  company.  For 
example,  one  facility  generates  a  metal- 
rich  sludge  which  may  be  incorporated 
into  the  parent  company's  smelting 
process. 


•  Many  of  the  CWT  facilities  are 
RCRA-regulated  and  are  subject  to 
RCRA  clean  closure  requirements, 
which  would  entail  expensive  long-term 
monitoring  and  possibly  clean-up  of  the 
site.  Facilities  may  decide  to  try  to  "ride 
out"  an  unprofitable  period  in  the  hopes 
of  avoiding  RCRA  closure  costs. 

•  Facility  owners  may  feel  that  the 
negative  profits  are  due  to  the  rapidly 
changing  demand  conditions  in  the 
market,  and  may  hope  that  once 
demand  conditions  stabilize,  the  facility 
will  become  profitable.  Additionally, 
many  facilities  stay  in  business  hoping 
that  new  environmental  regulation,  such 
as  the  RCRA  Phase  3  rule,  may  create 
more  business  for  facilities. 

For  whatever  reason,  many  apparently 
unprofitable  CWT  facilities  continue  to 
operate  for  years.  Thus,  EPA  decided  in 
1995  that  facility  profitability  was  not  a 
closure  criterion.  In  that  impact 
analysis,  EPA,  therefore,  examined  the 
impacts  of  the  regulation  on  facility 
profit,  paying  pjuticular  attention  to 
facilities  that  had  been  profitable 
without  the  regulation,  but  became 
unprofitable  with  the  regulation  in 
effect  (but  not  termed  "closures").  In 
adjusting  to  the  costs  of  complying  with 
the  regulation,  a  CWT  facility  would 
shut  down  an  individual  CWT  process 
(metal  recovery,  for  example)  if  it 
became  unprofitable,  but  the  facility  as 
a  whole  would  continue  to  operate, 
even  if  it  became  unprofitable. 

In  1995,  EPA  also  examined  the  data 
on  CWT  operation  costs  and  revenues, 
and  found  that  at  most  of  the 
unprofitable  facilities,  the  individual 
CWT  operations  were  at  least  breaking 
even  (revenues  from  wastewater 
treatment,  for  example,  were  at  least  as 
great  as  costs  of  wastewater  treatment). 
The  negative  profits  were  due  to  other 
conditions  at  the  facility,  not  the  actual 
operations  themselves.  Therefore,  as  in 
1995,  EPA  has  decided  to  focus 
exclusively  on  CWT  operations  and 
ignore  overall  facility  profits  that  may 
be  affected  by  other  activities,  revenues, 
or  costs  at  CWT  facilities. 

In  the  reproposal  analysis,  EPA 
examines  impacts  on  commercial  CWT 
facilities  in  terms  of  closures,  but 
focuses  on  potential  closures  of  CWT 
processes  by  examining  the  costs  and 
revenues  of  each  waste  treatment  or 
recovery  operation  with  the  regulation 
in  effect  (this  isolated  the  analysis  to 
only  examine  CWT  operations  and  not 
overall  facility  operations).  If  with- 
regulation  costs  of  the  operation  exceed 
revenues,  then  the  operation  will  be 
shut  dov\m.  This  is  called  a  "process 
closure."  If  all  the  waste  treatment 
processes  at  a  facility  are  shut  down, 
this  is  called  a  "facility  closure." 
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D.  Costs  and  Economic  Impacts  of 
Proposed  BPT 

For  BPT.  EPA  evaluates  treatment 
options  first  by  calculating  pre-tax  total 
annualized  costs  and  total  pollutant 


removals  in  pounds.  The  ratio  of  the 
costs  to  the  removals  for  each  option  are 
presented  in  Table  X1.I>-1. 

For  BPT.  EPA  is  proposing  Option  4 
for  the  metals  subcategory  and  Option  9 
for  the  oils  subcategory.  Direct 

Table  XI.  D-1  .—BPT  Cost  Analysis 


dischargers  in  the  organics  subcategory 
are  only  assigned  costs  for  monitoring, 
so  there  are  no  other  compUance  costs, 
nor  are  there  incremental  conventional 
removals. 


Option 


Pre-tax  total 
annualized 

costs 
($1997  M) 


Removals 
(Mbs) 


Average 
cost  reason- 
ableness 
(1997  S/b) 


Metals  Subcategory— 9  Facilities: 
4  

2  

3  „ 

Oils  Subcategory— 6  Facilities: 

8  

9  

Organics  Subcategory— 4  Facilities: 

4  

3  


$2.85 
13.7 
142 

«0.486 
90.486 

0.237 
0.426 


15.21 
14.79 
15.40 

0.625 
0.663 

0 

0 


$0.19 
0.93 
0.96 

0.78 
0.69 

n/a 
nfa 


'For  direct  dischargers,  EPA's  cost  analysis  was  not  able  to  distingish  t>etween  Option  8  arid  Option  9.  EPA  does,  however,  believe  tt«t  meet- 
ing the  more  stringent  Option  9  will  result  in  additional  removals  while  the  cost  differences  will  be  negligible. 


Table  XI.D-2  presents  the  economic 
impact  results  for  the  proposed  BPT 
(economic  impacts  for  the  options 
rejected  for  BPT  are  presented  in  section 
XI. F  where  those  options  are  considered 
for  BAT).  Options  in  the  Metals  and 
Organics  subcategories  more  stringent 
than  proposed  BPT  are  evaluated  in 


Sections  XI.E  and  XI.F.  Impacts  are 
presented  for  process  closures,  facility 
closures,  emd  employment  losses. 
Process  closures  are  a  direct  output  of 
the  market  model;  facility  closures  are 
designated  if  all  of  the  processes  at  a 
facility  close.  Employment  losses  are 
calculated  from  process  closures. 


facility  closures,  and  from  reductions  in 
waste  treated  by  process  lines  that  do 
not  close.  In  all  cases,  the  reduction  in 
employment  is  calculated  as  a 
percentage  decrease  of  the  facility's  total 
employment  proportionate  to  the 
percentage  reduction  in  waste  treated. 


Table  XI. D-2.— Economic  impacts  of  BPT  Options 


Option 

Post-tax 

total 

annualized 

costs 
($1997  M) 

Process 
closures 

Facility 
closures 

Total  em- 
ployment 
losses 

Metals  Sutx^ategory — 9  Facilities: 

4 

$1.72 
0.310 
0.138 

1 
0 
2 

1 
0 
0 

35 

Oils  Subcategory— 5  Facilities: 

9 

0 

Organics  Subcategory— 4  Facilities: 

4  ; 

0 

Economic  impacts  of  the  proposed 
BPT  regulations  are  only  one  process 
closure  and  one  facility  closure  in  the 
metals  subcategory;  there  are  no 
closures  in  the  oils  subcategory;  and 
there  are  only  2  process  closures,  but  no 
facihty  closures,  in  the  organics 
subcategory.  Total  job  losses  for  the  BPT 
options  are  35.  (There  are  no  job  losses 


associated  with  the  organics  subcategory 
even  though  there  are  two  process 
closures  because  job  losses  are 
proportional  to  flow.  The  organics  flow 
at  the  facilities  with  the  process  closures 
is  so  low  compared  to  the  facility  flow 
that  there  are  no  proportional  job 
losses.) 


Many  facilities  in  the  CWT  industry 
have  operations  in  more  than  one 
subcategory.  EPA  therefore  evaluated 
the  impacts  of  a  combined  BPT  option 
on  all  direct  dischargers.  This  Combined 
Option  consists  of  Metals  Option  4,  Oils 
Option  9,  and  Organics  Option  4.  The 
combined  impacts  of  this  option  are 
presented  in  Table  XI.D-3. 


\ 


2328 


Federal  Register /Vol.  64,  No.  8 /Wednesday,  January  13,  1999 /Proposed  Rules 


Table  XI.D-3.— Economic  Impacts  of  Combined  BPT  Option 


option 


Post-tax 

total 

annualized 

costs 
($1997  M) 


Process 
closures 


Facility 
closures 


Total  em- 
ployment 
losses 


Alt  Direct  Dischargers— 14  Facilities: 
Combtned  


$2.17 


40 


The  econdmic  impacts  of  the 
combined  option  are  one  process 
closure,  twol  facility  closures,  and  a  total 
employment  loss  of  40  jobs.  The 
impacts  of  tl^e  chosen  BPT  options 
shown  in  Tajble  XI.I>-2  do  not  add  to  the 
impacts  sholvn  in  Table  XI.D-3  because 
a  facility  closure  is  coimted  when  all  of 
the  processeJB  at  a  given  facihty  close, 
and  a  process  closure  is  coimted  when 
one,  but  not  lall,  of  the  processes  close. 
Therefore,  f()r  facilities  with  process 
closures  in  liiore  than  one  subcategory, 
the  analysis  of  the  combined  option  can 
show  a  lowef  number  of  process 
closures  anc^  a  higher  number  of  facility 
closures. 

As  noted  jibove,  EPA  also  conducted 
a  sensitivity  analysis  assuming  no  cost 
pass-througH-  For  direct  dischargers 
(those  subject  to  BPT  limitations),  the 
number  of  projected  process  and  facility 
closures  was  unaffected  by  this  worst- 
case  assumption. 


E.  Results  ofBCT  Cost  Test 

In  July  1986,  EPA  explained  how  it 
developed  its  BCT  methodology  (51  FR 
24974).  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies — those  that  remove  more 
conventional  pollutants  than  BPT — by 
applying  a  two-part  cost  test:  a  POTW 
test  and  an  industry  cost-effectiveness 
test. 

EPA  first  calculates  the  cost  per 
pound  of  conventional  pollutant 
removed  by  industrial  dischargers  in 
upgrading  from  BPT  to  a  BCT  candidate 
technology,  and  then  compares  this  cost 
to  the  cost  per  pound  of  conventional 
pollutant  removed  in  upgrading  POTWs 
from  secondary  treatment.  The  upgrade 
cost  to  industry  must  be  less  than  the 
POTW  benchmark  of  $0.25  per  poimd 
(in  1976  dollars).  In  the  industry  cost- 
effectiveness  test,  the  ratio  of  the 
incremental  BPT  to  BCT  cost  divided  by 
the  BPT  cost  for  the  industry  must  be 
less  than  1.29  (that  is,  the  cost  increase 
must  be  less  than  29  percent). 


Table  XI.E-1  presents  the  results  of 
the  BCT  cost  test  for  the  metals 
subcategory.  For  both  Option  2  and 
Option  3,  the  table  presents  costs  and 
conventional  removals  and  compares 
them  to  the  BPT  baseline,  Option  4.  For 
one  of  the  BCT  options  to  pass  the 
POTW  test,  incremental  cost 
reasonableness  (compared  to  the  BPT 
option,  the  ratio  of  incremental  costs  to 
incremental  conventional  removals)  for 
each  option  must  be  less  than  $0.71 
($1997)  per  pound.  Option  2  removes 
fewer  conventional  pounds  (see  Table 
XI.D-2),  so  it  is  not  a  candidate  BCT 
technology.  Option  3  has  an  incremental 
cost-reasonableness  of  $23.65,  well 
above  the  benchmark  of  $0.71,  so  it  fails 
the  POTW  test.  This  option  is  therefore 
not  BCT,  and  since  it  fails  the  POTW 
test,  it  is  not  necessary  to  perform  the 
industry  cost-effectiveness  test.  Because 
the  only  BCT  option  fails  the  POTW 
test,  BCT  is  set  equal  to  BPT. 


Table  XI.E-1  .—BCT  Cost  Test  Results  (Metals  Subcategory) 


option 


Pre-tax  total 
annualized 

costs 
($1997  M) 


Converv 
tional  re- 
movals 
(Mlbs) 


Incremental 

cost-reason- 

afcrfeness 

($/  lb.) 


Pass  POTW 
test? 


4 
3 


$2.85 
14.2 


13.84 
14.32 


n/a 
$23.65 


n/a 
no 


F.  Costs  and^Economic  Impacts  of  BAT 
Options 

EPA  also  ( valuated  options  more 
stringent  thajn  BPT  in  the  metals  and 
organics  subcategories  for  BAT  (in  the 
oils  subcate;  ory,  EPA  set  BPT  equal  to 


the  most  stringent  option  that  it 
considered).  These  are  Metals  Option  2 
and  Option  3  and  Organics  Option  3. 
For  a  given  technology  to  be  the  basis 
for  BAT  limitations  it  must  be 
economically  achievable.  EPA  is  today 
proposing  BAT  limitations  equivalent  to 


proposed  BPT  for  all  subcategories; 
economic  impacts  are,  therefore, 
equivalent  to  those  presented  in  Section 
XI.D  for  the  final  BPT  limits.  Table  XI.F- 
1  presents  the  economic  impact  results 
for  the  options  considered  for  BAT. 


Table  XI.F-1  .—Economic  Impacts  of  BAT  Options 


option 


Metals  Subcalegory— 9  Facilities: 

4 

2 


Post-tjix 

total 

annualized 

costs 
($1997  M) 


$1.72 
8.28 
8.60 


Process 
closures 


Facility 
closures 


Total  em- 

ployment 

losses 


35 
37 
37 
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Table  XI.F-1.— Economic  Impacts  of  BAT  Options— Continued 


Option 

Post-tax 

total 

annualized 

costs 
($1997  M) 

Process 
closures 

Facility 
closures 

Total  em- 
ployment 
losses 

Oils  Subcategory— 5  Facilities: 

8                      

0.310 
0.310 

0.138 

0.263 

— 

0 
0 

2 
2 

0 
0 

0 
0 

0 

9 

0 

Organics  Subcategory— 4  Facilities: 

4 

0 

3 

0 

The  economic  impacts  of  the 
proposed  BAT  options  are  minimal: 
three  process  closures,  one  facility 
closure  and  35  job  losses.  In  all  cases, 
the  closure  impacts  for  the  rejected 
options  (Metals  options  2  and  3  and 
Ch^anics  option  3)  are  equivalent  to  the 
impacts  for  the  proposed  BPT  options, 
although  there  are  slightly  more 
employment  losses  for  the  rejected 
metals  options.  However,  as  discussed 
in  Section  IX.B.3,  EPA  is  not  proposing 
these  options  for  BAT. 


G.  Costs  and  Economic  Impacts  of 
Proposed  PSES  Options 

In  addition  to  evaluating  impacts  to 
direct  dischargers  for  BPT/BCT/BAT, 
EPA  evaluated  the  impacts  to  indirect 
dischargers  for  complying  with  PSES. 
EPA  considered  the  same  technology 
options  for  PSES  that  it  did  for  BPT  and 
BAT.  For  the  metals  and  organics 
subcategories,  EPA  is  proposing  the 
same  options  for  PSES  that  is  for  BPT/ 
BAT:  Metals  Option  4  and  Organics 
Option  4.  For  the  oils  subcategory, 
however,  EPA  is  proposing  Option  8 
rather  than  Option  9  as  discussed  in 


Section  IX.B.  The  impacts  of  the  PSES 
options  are  presented  in  Table  XI.G-1. 
Impacts  are  presented  for  process 
closures,  facility  closures,  and 
employment  losses.  Process  closures  are 
a  direct  output  of  the  market  model; 
facility  closures  are  designated  if  all  of 
the  processes  at  a  facility  close. 
Employment  losses  are  calculated  from 
process  closures,  facility  closures,  and 
from  reductions  in  waste  treated  by 
process  lines  that  do  not  close.  In  all 
cases,  the  reduction  in  employment  is 
calculated  as  a  decrease  of  the  facility's 
total  employment  proportionate  to  the 
reduction  in  waste  treated. 


Table  XI.G-i.— Impacts  of  PSES  Options 


option 

Post-tax 

total 

annualized 

costs 
($1997  M) 

Process 
closures 

Facility 
closures 

Total  em- 
ployment 
losses 

Metals  Subcategory— 41  Facilities: 

4 

$4.23 
14.7 
15.5 

7.35 
10.7 

1.66 
2.12 

5 
8 
8 

12 
14 

6 

7 

0 

1 
1 

11 
11 

0 
0 

124 

2 

126 

3                  

126 

Oils  Subcategory— 123  Facilities: 

8    

216 

9 

213 

Organics  Subcategory— 14  Facilities 

4 

4 

3 : 

27 

For  each  subcategory,  EPA  is 
proposing  the  least  costly  option  for 
PSES.  For  the  metals  and  organics 
subcategory,  PSES  is  set  equal  to  BAT. 
In  the  metals  subcategory.  Option  4 
results  in  Ave  process  closures,  no 
facility  closures,  and  124  job  losses. 
Options  2  and  3  results  in  eight  process 
closures,  one  facility  closure,  and  126 
job  losses.  For  the  organics  subcategory, 
Option  4  results  in  six  process  closures 
and  no  facility  closures,  with  4  job 
losses.  Organics  Option  3  results  in 
seven  process  closures  and  27  job 
losses.  There  are  fewer  employment 
losses  with  the  more  stringent  Oils 
Option  9  because  different  facilities 


with  different  numbers  of  employees 
close  in  the  market  model  under  the  two 
options. 

Many  facilities  in  the  CWT  industry 
have  operations  in  more  than  one 
subcategory.  EPA,  therefore,  evaluated 
the  impacts  of  a  combined  PSES  option 
on  all  indirect  dischargers.  This  option 
consists  of  Metals  Option  4,  Oils  Option 
8.  and  Organics  Option  4.  To  further 
evaluate  the  impacts  of  Oils  Option  9, 
a  combined  option  with  this  option  was 
also  considered.  The  impacts  of  both 
combined  options  are  presented  in 
Table  XI.G-2.  The  impacts  of  the 
selected  PSES  options  shown  in  Table 
XI.G-1  do  not  add  to  the  impacts  shown 


in  Table  XI.G-2  because  a  facility 
closure  is  counted  if  all  of  the  processes 
at  a  given  facility  close  while  a  process 
closure  is  counted  if  one.  but  not  all, 
processes  close.  Therefore,  in  the 
combined  options,  the  number  of 
process  closures  can  go  down  while 
facility  closures  go  up  if  processes  in 
difference  subcategories  close.  The 
employment  losses  also  do  not  add  up 
because  of  rounding.  The  economic 
impacts  of  the  combined  option  with 
Oils  Option  9  are  higher  than  the 
combined  option  with  Oils  Option  8, 
and  the  former  also  has  more  extensive 
impacts  on  small  businesses  (see 
Section  XI.L) . 
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Table  XI. G-2.— Economic  Impacts  of  Combined  PSES  Option 


option 


Post-tax 

total 

annualized 

costs 
(S1997  M) 


Process 
closures 


Facility 
closures 


Total  em- 
ployment 
losses 


All  Indirect  Disthargers— 147  Facilities: 
w/Oils  8 


w/Oils  9  .. 


S13.2 
16.6 


15 
19 


13 
13 


298 
302 


In  the  sens  Itivity  analysis  in  which  no 
costs  are  pasted  through  to  customers, 
among  indirect  dischargers,  29  process 
closures  and  16  facility  closures  are 
projected  under  the  proposed  options. 

H.  Economic  Impacts  for  New  Sources 

EPA  is  est!  blishing  NSPS  limitations 
equivalent  tc  the  limitations  that  are 
established  f  )r  BPT/BCT/BAT  for  both 
the  organics  uid  oils  subcategories.  In 
general,  EPA  believes  that  new  sources 
will  be  able  to  comply  at  costs  that  are 
similar  to,  or  less  than,  the  costs  for 
existing  sour:es,  because  new  sources 
can  apply  control  technologies  more 
efficiently  th  m  sources  that  need  to 
retrofit  for  those  technologies.  BPT/ 
BCT/BAT  lirtitations  are  found  to  be 
economical!]  achievable:  therefore, 
NSPS  limitat  ons  will  not  present  a 
barrier  to  entry  for  new  facilities  in 
these  subcategories.  EPA  is  setting  PSNS 
equal  to  PSES  limitations  for  existing 
sources  for  tl  e  oils  and  organics 
subcategorie! .  As  a  result,  given  EPA's 
finding  of  economic  achievability  for 
PSES  in  thosij  two  subcategories,  EPA 
also  finds  thst  the  PSNS  regulation  will 
be  economic!  illy  achievable  and  will  not 
constitute  a  b  arrier  to  entry  for  new 
sources. 

For  the  me  als  subcategory,  however, 
EPA  is  proposing  Option  3  for  NSPS 
and  for  PSNS .  While  EPA  acknowledges 
that  Option  3  achieves  slightly  greater 
removes  than  Option  4  at  much  higher 
costs  for  exis  ing  sources  (see  detailed 
discussion  in  Section  IX.B.4),  EPA  does 
not  believe  th  at  this  option  is  a  barrier 
to  entry  for  n  jw  sources.  Unlike  the  oils 
subcategory,  he  information  collected 
by  the  Agenc  f  indicates  that  the  metals 
subcategory  i  5  stable  over  time,  with 
little  entry  or  exit,  and  EPA  does  not 
expect  this  trmd  to  change. 
Furthermore,  metals  facilities  tend  to  be 
involved  in  s  >ecialized  operations  and 
are  frequentl]  RCRA-permitted. 
Therefore,  EF  A  has  concluded  that  start- 
up costs  are  r  ot  the  primary  factor 
considered  iri  starting  a  new  facility. 
However,  EP^  solicits  comment  on  this 
conclusion 


/.  Firm  Level  Impacts 

Complying  with  the  proposed  effluent 
limitations  guidelines  and  standards 
affects  the  revenues  and  profitability  of 
firms  owning  CWT  facilities.  In  Section 
6.1.4  of  the  EA,  the  Agency  examines 
two  financial  ratios  to  assess  the 
magnitude  of  these  impacts:  firm  profit 
margin  (profit/revenues)  and  return  on 
assets  or  ROA  (profit/total  assets). 
Baseline  values  are  compared  to  post- 
regulation  values  that  are  determined  by 
calculating  changes  in  profits  based  on 
output  from  the  market  model.  EPA 
does  not  have  complete  data  for  all 
firms,  but  the  two  measures  decline  for 
more  than  half  of  the  firms  for  which 
EPA  has  data.  EPA  also  examined  these 
measures  by  size  categories,  including  a 
category  for  small  businesses.  For  most 
size  categories,  median  profit  margin 
and  median  ROA  decline.  If  not,  they 
stay  the  same.  EPA  has  profit  data  on  56 
small  firms  and  asset  data  for  15  small 
firms;  profit  margin  declines  for  34  of 
the  56  firms  and  ROA  declines  for  7  of 
tlie  15  firms.  As  discussed  more  fully  in 
the  EA,  these  results  are  dependent  on 
the  assumptions  used  in  the  market 
model  and  the  market  in  which  EPA 
placed  the  facilities.  EPA  is  currently 
considering  how  to  refine  this  analysis 
for  the  final  rule. 

/.  Community  Impacts 

EPA  estimated  impacts  on 
communities  in  which  CWT  facilities 
were  located  by  estimating  the  overall 
change  in  employment  in  the 
commimity  as  a  result  of  the  CWT  rule. 
EPA  estimated  the  change  in 
employment  at  each  CWT  associated 
with  reductions  in  the  quantity  of  waste 
treated  at  facilities  incurring  economic 
impacts.  Then,  EPA  applied  state- 
specific  direct-effect  employment 
multipliers  to  estimate  the  total  change 
in  employment.  Most  of  the  change  in 
employment  will  occur  in  the 
community  where  the  CWT  is  located. 
Thus,  EPA  estimated  the  change  in 
community  employment  as  a  result  of 
the  rule  by  assigning  all  of  the  change 
in  employment  to  the  community.  Table 
XI.J-1  shows  a  distribution  of  the 
estimated  changes  in  community 


employment  resulting  from  the 
economic  impacts  of  the  regulation. 
Community  employment  losses  range 
from  zero  to  213  full  time  equivalents. 
Even  the  largest  reduction  in 
employment  represents  only  0.7  percent 
of  the  baseline  employment  in  that 
community.  Thus,  the  Agency  expects 
the  negative  employment  impacts  of  the 
regulation  to  be  extremely  small.  In  fact, 
EPA  estimates  that  most  facilities  will 
have  to  hire  ft"om  one  to  three  additional 
workers  to  comply  with  the  regulation 
(although  this  is  not  taken  into  account 
in  Table  XI.J-1).  Taking  these  impacts 
into  effect,  almost  all  facilities  will 
experience  increases  in  employment 
due  to  the  regulation.  The  overall 
impact  of  the  regulation  on  community 
employment  is,  therefore,  generally 
expected  to  be  positive. 

Table  XI.J-1  .—Estimated  Commu- 
nity Employment  Impacts  of  the 
CWT  Regulation  ^ 


Reductbns  in  community  employ- 
ment as  a  result  of  process  and 
facility  closures 

Number 
of  com- 
munities 

Greater  than  50  full  time  equiva- 
lents   

5 

20  to  50 

11 

1  to  20 

14 

0  to  1  

12 

Zero 

100 

'  Does  not  account  for  employment  gains 
associated  with  compliance. 

The  Agency  also  examined  the 
distribution  of  benefits  across 
communities  with  different 
socioeconomic  and  ethnic 
characteristics.  Pursuant  to  Executive 
Order  12898,  EPA  must,  to  the  greatest 
extent  practicable  and  permitted  by  law, 
make  achieving  environmental  justice 
part  of  its  mission.  Environmental 
justice  concerns  arise  when 
communities  of  color  and/ or  low 
income  communities  experience 
disproportionately  high  and  adverse 
human  health  or  envirormiental 
impacts.  CWT  facilities  are  frequently 
located  in  industrial  areas;  as  such,  the 
communities  frequently  have  higher 
minority  populations  and  greater 
poverty  than  their  surrounding  states  or 
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the  nation  as  a  whole.  Reductions  in 
pollutant  exposiu«s  to  these 
populations  would,  therefore,  improve 
environmental  justice.  Table  XI.J-2 
characterizes  the  communities  in  which 
CWT  faciUties  are  located. 

Table  Xl.J-2.— Socioeconomic  Pro- 
file OF  Communities  in  Which 
CWT  Facilities  Are  Located 

Number 
Percentage  of  com- 

munities 

Percent  of  the  Population  that  are  Non- 
Caucasian  (National  Percentagesi16.8%) 

Less  than  10 32 

1 0  to  20 - 1 7 

20  to  30 35 

30  to  50 39 

Over  50 23 

Percent  of  the  Population  With  Incomes  Below 
Poverty  Level  (National  Percentages  13.5) 

Less  than  7 19 

7  to  13  ...., 33 

1 3  to  20 56 

20  to  30 .'.  31 

Over  30 7 

Using  the  most  recent  census  data,  in 
1990,  the  nation  as  a  whole  had  a 
population  that  was  16.8  percent  non- 
Caucasian.  Of  the  communities  in 
which  CWT  facilities  were  located,  on 
the  other  hand,  38  percent  had 
populations  that  were  at  least  30  percent 
minority,  and  54  percent  of 
communities  had  populations  whose 
minority  percentage  exceeded  that  of 
the  state  in  which  they  were  located  by 
more  than  five  percentage  points.  In 


1990. 13.5  percent  of  the  U.S. 
population  had  incomes  below  the 
poverty  level,  22  percent  of 
commimities  with  CWT  facihties  had  at 
least  20  percent  of  their  residents  in 
poverty,  and  33  percent  had  percentages 
of  the  population  in  poverty  that 
exceeded  by  at  least  5  percentage  points 
the  percentage  of  the  population  in 
poverty  for  the  states  in  which  they 
were  located.  Thus,  environmental 
justice  is  a  concern  for  these 
communities.  The  costs  of  the  rule  fall 
disproportionately  on  faciUties  in 
minority  and  low-income  commimities. 
Benefits  may  also  accrue  to  these 
communities  as  a  result  of  this  rule,  but 
a  large  share  of  benefits  are  likely  to 
accrue  to  communities  downstream 
from  the  CWT  or  POTW,  which  may  not 
be  the  same  commimity. 

K.  Foreign  Trade  Impacts 

The  EA  does  not  project  any  foreign 
trade  impacts  as  a  result  of  the  effluent 
limitations  guidelines  {md  standards. 
Many  of  the  affected  CWT  facilities  treat 
waste  that  is  considered  hazardous 
under  RCRA  and  international  trade  in 
CWT  services  for  treatment  of  hazardous 
wastes  is  virtually  nonexistent.  There  is 
also  very  Uttle,  if  any,  international 
trade  in  treatment  of  non-hazardous 
CWT  wastes. 

L.  Regulatory  Flexibility  Analysis 

The  Agency  prepared  an  initial 
regulatory  flexibiUty  analysis  to  assess 
the  impacts  on  small  companies  owning 
CWT  facilities.  For  purposes  of  this 
analysis,  EPA  defines  small  CWT 
companies  as  those  having  sales  less 


than  $6  million — the  Small  Business 
Administration  definition  of  a  small 
business  for  SIC  code  4953,  Refuse 
Systems.  This  is  the  SIC  code  that  most 
CWT  facilities  listed  in  their 
questioimaire  responses  (see  EA  Chapter 
3).  Two  small  companies  own  facilities 
that  discharge  directly.  There  are  61 
small  companies  that  own  faciUties  that 
discharge  indirectly  (the  total  number  of 
small  indirects  includes  applying 
weights  to  some  of  the  facilities).  EPA 
evaluated  the  impact  on  small  CWT 
companies  using  a  cost-to-sales  test, 
which  compares  baseline  sales  to 
compliance  costs  (adjusted  for  inflation 
so  that  the  costs  and  sales  are  expressed 
in  the  same  year's  doUars).  This 
assessment  does  not  account  for  any 
ability  of  the  companies  to  pass  any 
increase  in  operating  costs  through  to 
their  customers.  EPA  recognizes  that 
costs-to-sales  ratios  in  excess  of  one 
percent,  and  particularly  those  in  excess 
of  three  percent,  may  represent 
significant  impacts  because  they  will 
generally  correspond  to  much  higher 
rates  of  cost  to  pre-compliance  profits, 
and,  thus,  serve  as  a  signal  for 
additional  analysis. 

The  two  small  companies  that  own 
direct  discharging  facilities,  both  in  the 
oils  subcategory,  have  cost-to-sales 
ratios  of  over  three  percent.  Results  of 
the  cost-to-sales  test  for  the  PSES 
opUons  are  presented  in  Table  XI.L-1 
for  the  number  of  facilities  with  costs 
exceeding  one  p)ercent  and  three 
percent.  Some  companies  own  facilities 
with  operations  in  more  than  one 
subcategory. 


Table  XI.L-i.— Results  of  Cost-to-Sales  Test  for  PSES  Options  for  Small  Businesses 


Metals  Subcategory— 4  Small  Businesses: 

4 

2 

3  

Oils  Subc^egory— 67  Small  Businesses: 

8 

9 

Organics  Subcategory— 2  Small  Businesses: 

4  

3  


Numt»er  of 

Numtjer  of 

small  com- 

small con> 

panies  with 

panies  with 

cost/sales 

cost/sales 

>1% 

>3% 

3 

1 

3 

3 

3 

3 

40 

21 

49 

31 

2 

1 

2 

1 

As  can  be  seen  from  Table  XI.L-1,  the 
economic  impact  on  small  businesses  of 
the  proposed  PSES  options  is  not  as 
great  as  for  the  other  alternatives.  In 
particular.  Oils  Option  8  has  40  firms 
(70  percent  of  the  small  businesses) 
with  cost-to-sales  ratios  in  excess  of  1 


percent  and  21  fi-ms  (37  percent  of  the 
small  businesses)  with  cost-to-sales 
ratios  in  excess  of  3  percent  (without 
adjustment  for  pass-through  of  costs). 
On  the  other  hand.  Oils  Option  9  has  49 
firms  (87  percent  of  the  small 
businesses)  with  cost-to-sales  ratios  in 


excess  of  1  percent  and  31  firms  (55 
percent  of  the  small  businesses)  with 
cost-to-sales  ratios  in  excess  of  3 
percent. 

Many  of  the  facilities  owned  by  small 
businesses  operate  processes  in  more 
than  one  subcategory  so,  as  with  the 
economic  impact  analyses  presented 
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earlier  in  this 
results  are  predated 
PSES  options: 


sjection,  cost-to-sales  test 
for  two  combined 
)ne  with  Oils  Option  8 


Table  ):i.L-2.— Results  of  Cost-toSales  Test  for  Combined  PSES  Options  for  Small  Businesses 


and  one  with  Oils  Option  9.  These 
results  are  presented  in  Table  XI.L-2. 


Combined  option 


Number  of 
small  com- 
panies with 
cost/sales 
>1% 


Number  of 
small  com- 
panies with 
cost/sales 
>3% 


Indirect  Dischargers — 61  Small  Businesses: 
w/  Oils  Opticii  8 
w/  Oils  OJjtiori  9 


43 
52 


23 
33 


ratios  in  exces: 

As  detailed  i 

convened  a  SB 

development  o 


The  PSES  options  combined  with  Oils 
Option  8  has  43  firms  (70  percent  of 
small  businesses)  with  cost-to-sales 
ratios  in  excess  of  1  percent  and  23 
firms  (38  percent  of  small  businesses) 
with  cost-to-sa^es  ratios  in  excess  of  3 
percent.  On  th^  other  hand,  the 
combined  option  with  Oils  Option  9  has 
52  firms  (85  percent  of  small  businesses) 
with  cost-to-sales  ratios  in  excess  of  1 
percent  and  33  ifirms  (54  percent  of 
small  businesses)  with  cost-to-sales 
of  3  percent. 
Section  VI.H.  EPA 
FA  panel  during  the 
this  rule.  As  part  of 
those  exercises,  EPA  considered  several 
regulatory  alternatives  to  provide  relief 
for  small  businesses.  Some  of  these 
alternatives  arel  discussed  in  detail  in 
other  sections  of  this  document.  For 
example,  one  option  considered  by  EPA 
was  a  reduced  i  nonitoring  alternative. 
This  option  is  discussed  in  Section 
IX.D. 

EPA  also  ana  yzed  several  bases  for 
not  including  small  businesses  within 
the  scope  of  thi  5  proposal.  EPA 
examined  sevei  al  criteria  for 
establishing  an  exclusion  for  small 
businesses  sue!  as  the  volume  of 
wastewater  flow,  employment,  or 
annual  revenue  5.  The  objective  was  to 
minimize  the  ir  ipacts  on  small 


businesses,  still  achieve  the 
environmental  benefits,  and  stay 
responsive  to  the  Clean  Water  Act.  EPA 
is  defining  small  CWT  businesses 
according  to  the  SBA  size  definition  of 
$6  million  in  annual  revenue,  but 
considered  other  criteria  that  would  be 
easier  to  implement  in  practice,  such  as 
wastewater  flow.  To  target  relief  to 
small  businesses,  EPA  examined  the 
correlation  between  these  criteria  and 
the  size  definition. 

Since  most  CWT  facilities  have 
similar  numbers  of  employees 
regardless  of  their  size,  EPA  first 
eliminated  employment  as  a  basis  for 
establishing  a  small  business  exclusion. 
While  EPA  also  found  no  correlation 
between  annual  volume  of  wastewater 
and  the  size  of  a  facility,  EPA  retained 
this  criteria  due  to  the  anticipated  ease 
in  implementing  an  exclusion  based  on 
this  criteria.  If  an  exclusion  based  on 
volume  of  wastewater  is  ultimatejy 
selected,  the  regulation  would  exclude 
both  small  and  large  businesses. 

EPA  evaluated  alternative  levels  for 
criteria  based  on  wastewater  flow  and 
size  as  potential  bases  for  limiting  the 
scope  of  the  proposed  regulation  to:  (i) 
indirect  dischargers  with  flows  greater 
than  3.5  million  gallons  per  year  (MGY), 
(ii  and  iii)  indirect  dischargers  that 
manage  non-hazardous  wastes  only  with 


flows  greater  than  either  3.5  MGY  or  7.5 
MGY.  EPA  also  considered  limiting  the 
applicability  of  the  proposed  regulation 
to  indirect  dischargers  not  owned  by 
small  businesses  without  any  specific 
reference  to  flow  (referred  to  as  "no 
smalls"  below).  The  justification  for 
EPA's  choice  of  these  particular 
exclusion  alternatives  is  included  in  the 
record  in  materials  submitted  to  the 
SBREFA  panel. 

For  each  potential  limitation,  EPA 
estimated  the  projected  economic 
impacts,  both  in  absolute  terms  and  in 
relative  terms  (that  is,  whether  the 
impacts  were  higher,  proportionately, 
for  small  businesses).  The  economic 
impacts  that  EPA  considered  for  small 
companies  include  process  closures, 
facility  closures,  employment  losses, 
and  the  cost-to-sales  test.  Table  XI.L-3 
shows  the  results  of  the  facility-level 
analyses  (if  current  facility  receipts  do 
not  change)  and  the  results  of  the 
analyses  for  the  selected  options  for 
comparison  purposes  for  all  indirect 
dischargers.  Table  XI.L— 4  shows  the 
results  of  the  cost-to-sales  test,  which 
are  company-level  impacts  for  small 
companies  that  own  indirect 
dischargers.  Preliminary  versions  of 
these  results  were  provided  to  all  small 
entity  representatives  and  SBREFA 
panel  members. 


Table  XI.L.— Impacts  of  PSES  Options  With  Limited  Scope 


Option 


w/  Oils  8 


Combined  Option 
Reduced  monitori  ig 
>3.5  MGY,  non-hfzardous 

>3.5  MGY  

>7.5  MGY,  non-hazardous 
"No  smalls" 


Post-tax 

total 

annualized 

costs 
($1997  M) 


Process  clo- 
sures 
(small/large) 


Facility  clo- 
sures 
(small/large) 


Total  em- 
ployment 
losses 


All  Indirect  Dischargers — 147  Facilities 


$13.2 
11.03 
11.7 
10.3 
10.9 
8.81 


5/10 
5/11 
5/10 
2/7 
5/10 
0/12 


7/6 
4/7 
3/3 
0/1 
3/3 
0/12 


298 
286 
273 
161 
273 
142 
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Table  XI.L-4.— Results  of  Cost-toSales  Test  for  Small  Businesses  for  PSES  Options  with  Limited  Scope 


option 


Cost/ 
sales>1% 


Indirect  Dischargers— 61  Small  Businesses 


Combined  Option  w/Oils  Option  8 

Reduced  monitoring 

>3.5  MGY,  non-hazardous 

>3.5  MGY 

>7.5  MGY,  non-hazardous 

"No  smalls"  


CosV 
sales>3% 


23 
14 
18 
14 
18 
0 


Some  panel  members  and  small  entity 
representatives  (SERs)  believe  that  these 
results  support  not  including  small 
businesses  in  the  regulation.  As 
described  in  the  Panel's  final  report, 
these  panel  members  and  SERs  believe 
that  the  "lost"  pollutant  reductions 
associated  with  not  including  small 
businesses  would  not  be 
environmentally  significant.  Based  on 
analysis  available  at  the  time  of  the 
panel,  limiting  the  applicability  to  not 
include  all  oils  facilities  owned  by  small 
businesses  would  have  reduced 
removals  by  12  percent.  Not  including 
indirect  dischargers  with  flows  under 
3.5  MGY  would  have  reduced  removals 
by  6  percent.  They  also  suggested  that 
these  facilities  provide  an  important 
"safety  valve"  for  an  affordable  and 
effective  treatment  alternative  for 
industrial  facilities  that  would 
otherwise  find  it  prohibitively 
expensive  to  comply  with  industry- 
specific  categorical  standards. 

Other  SERs  opposed  this  approach. 
These  commenters  believe  that  not 
including  small  businesses  in  the  scope 
of  this  rule  would  adversely  impact  the 
image  of  the  industry.  One  of  these 
commenters  preferred  reduced 
monitoring  and  also  suggested  that 
small  businesses  might  be  granted 
additional  time  to  comply  with  the  new 
standards,  rather  than  not  including 
those  businesses  within  the  scope  of  the 
rule.  EPA  expressed  concern  that  the 
absence  of  categorical  standards  for 
CWT  facilities  has  been  a  major 
"loophole"  in  a  national  program  to 
control  industrial  pollution,  allowing 
wastes  to  be  treated  off-site  less 
effectively  than  would  be  required  of 
the  same  wastes  if  treated  on-site.  One 
of  EPA 's  primary  concerns  with  any  of 
the  alternatives  that  limit  the  scope  of 
the  rule  is  that  they  represent  one 
snapshot  of  a  rapidly  changing  industry. 
If  a  segment  of  the  industry  is  not 
subject  to  national  regulation,  these 
companies  might  quickly  expand 
leading  to  much  greater  discharges 
within  a  few  years  than  predicted  by 
existing  data — with  envirorunentally 


deleterious  consequences.  In  addition, 
EPA  believes  that  most  CWT  facilities 
have  substantial  amounts  of  unused 
capacity.  Because  this  industry  is 
extremely  competitive,  by  limiting  the 
scope  of  the  CWT  rule.  EPA  could 
actually  be  encouraging  ineffective 
treatment  while  discouraging  effective 
treatment. 

The  panel  discussed  several  ways  of 
addressing  this  concern.  One  idea  was 
to  put  mass-based  limits  on  receipts  as 
part  of  the  eligibility  requirement  for  not 
subjecting  certain  facilities  to  the  rule, 
ensuring  that  these  facilities  would  not 
handle  significant  volumes  of 
contaminated  wastes.  However,  this 
approach  would  also  limit  the  flexibility 
of  small  businesses  not  subjected  to  this 
rule,  and  might  require  CWT  facilities 
owned  by  small  companies  to  give  up  a 
significant  share  of  their  existing  waste 
receipts. 

In  summary,  in  an  effort  to  limit  the 
rule's  applicability  to  mitigate  small 
business  impacts  and  still  preserve  the 
benefits  of  the  rule,  EPA  considered  a 
variety  of  potential  alternatives.  For  the 
reasons  discussed  elsewhere,  however, 
EPA  is  not  proposing  to  include  any 
alternatives  that  limit  the  scope  of  the 
rule  for  small  businesses.  However,  EPA 
has  followed  the  panel  recommendation 
that  it  include  a  full  and  balanced 
discussion  of  possible  small  business 
relief  measures  in  this  preamble  and 
solicits  both  comments  and  data  that 
might  address  some  of  the  concerns  that 
have  been  raised.  Examples  of  such  data 
would  include  plant  capacity,  as  well  as 
influent  and  effluent  concentrations. 
Finally,  as  recommended  by  the  panel, 
EPA  will  strongly  consider  developing 
some  form  of  regulatory  relief  for  small 
businesses  for  the  final  rule  if  Its 
analyses  continue  to  show  significant 
economic  impacts  on  a  substantial 
number  of  small  businesses. 

M.  Cost-Effectiveness  Analysis 

EPA  also  conducted  an  analysis  of  the 
cost-effectiveness  of  the  alternative 
treatment  technology  options  that  were 
considered.  The  report,  "Cost- 


Effectiveness  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  CWT  Industry" 
(hereinafter,  "Cost-Effectiveness 
Report"),  describes  the  methodology, 
data,  and  results;  the  report  is  included 
in  the  record  of  this  rulemaking.  The 
results  of  this  cost-effectiveness  analysis 
are  expressed  in  terms  of  the  costs  (in 
1981  dollars)  per  pound-equivalent 
removed,  where  pounds-equivalent 
removed  for  a  particular  pollutant  is 
determined  by  multiplying  the  number 
of  pounds  of  a  pollutant  removed  by 
each  option  by  a  toxic  weighting  factor. 
The  toxic  weighting  factors  account  for 
the  differences  in  toxicity  among 
pollutants  and  are  derived  using 
ambient  water  quality  criteria.  Cost 
effectiveness  results  are  presented  in 
1981  dollars  as  a  reporting  convention. 
Cost-effectiveness  is  calculated  as  the 
ratio  of  pre-tax  annualized  costs  of  an 
option  to  the  annual  pounds-equivalent 
removed  by  that  option,  and  can  be 
expressed  as  the  average  or  incremental 
cost-effectiveness  for  an  option. 

Average  cost-effectiveness  can  be 
thought  of  as  the  "increment"  between 
no  regulation  and  the  selected  option  for 
any  given  rule.  For  direct  dischargers, 
the  technologies  used  as  the  basis  for 
BPT/BCT/BAT  in  all  subcategories  have 
an  average  cost-effectiveness  ratio  of 
$5.58/lb-equivalent.  For  indirect 
dischargers,  the  technologies  used  as  the 
basis  for  PSES  in  all  subcategories  have 
an  average  cost-effectiveness  ratio  of 
$23.59/lb-equivalent.  These  results 
incorporate  all  subcategories  with  their 
selected  options. 

Incremental  cost-effectiveness  is  the 
appropriate  measure  for  comparing  one 
regulatory  option  to  an  alternative,  less 
stringent  regulatory  option  for  the  same 
subcategory.  Cost-effectiveness  results 
by  subcategory  and  option  are  presented 
for  direct  dischargers  in  Table  XI.M-1 
and  indirect  dischargers  in  Table  XI.M- 
2.  The  options  are  listed  in  order  of 
increasing  removals.  The  calculations 
reflect  only  those  increments  that  are 
"efficient,"  in  that  they  remove  more  for 
an  incremental  cost.  In  this  context. 
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"inefficient"  options  (i.e.,  those  that 
cost  more  but  retnove  less)  are 
eliminated  from  the  analysis.  For 
example,  Metal$  Subcategory  Option  4 
for  direct  dischargers  has  greater 


removals  than  Option  2,  but  costs  less. 
Therefore,  the  incremental  "cost- 
effectiveness"  of  the  "inefficient" 
option — Option  2 — is  displayed  as 
"n/a"  for  "not  applicable,"  and  Option 


4  becomes  the  first  option  in  the  series 
against  wrhich  further  increments  are 
compared. 


Table  XI.M-1  .— BPT/BCT/BAT  Cost-Effectiveness  Analysis 


option 


Pre-tax  total 
annualized 

costs 
($1981  M) 


Removals 
(Ibs-eq) 


Average 
cost  effec- 
tiveness 
(1981  S/lb- 
eq) 


Incremental 
cost-effec- 
tiveness 
(1981  S/lb- 
eq) 


9  Facilities: 


Facilities: 


Facilities: 


$8.85 
1.84 
9.18 

0.314 
0.314 

0.151 
0.275 


369,112 
370,040 
379,571 

13,943 
14,811 

0 
27,065 


$23.99 

4.95 

24.18 

22.49 
21.17 


10.17 


n/a 
974.19 

n/a* 

4.58 


•  EPA  is  not  abM  to  distinguish  between  the  costs  to  direct  dischargers  to  comply  with  Options  8  and  9,  and  therefore  is  not  able  to  compute 
incremental  cost-elfectiveness. 

Table  XI.M-2.— PSES  Cost-Effectiveness  Analysis 


option 


Pre-tax  total 
annualized 

costs 
($1981  M) 


Removals 
(Ibs-eq) 


Average 
cost  effec- 
tiveness 
(1981  $/«>- 
eq) 


Incremental 
cost-effec- 
tiveness 
(1981  $/lb- 
eq) 


Metals  Subcategory— 9  Facilities: 

4 

2 

3 
Oils  Subcategory-45 

8 

9 
Organics 

4 

3 


Subcate$  ory — 4 


Facilities: 
Facilities: 


$5.23 
17.86 
18.84 

8.63 
12.30 

1.89 
2.42 


25,843 
26,943 
27,480 

510,740 
514,398 

87,917 
165,392 


$20222 
662.86 
685.58 

16.90 
23.91 

21.53 
14.63 


11,484.84 
1,825.82 


725.50 
6.80 


One  of  the  issi  les  discussed  at  length 
by  the  SBREFA  panel  members  was 
EPA's  analyses  qf  toxic  loadings  and 
removals  which  underlie  the  cost- 
effectiveness  am  lysis  for  the  various 
regulatory  options  for  the  oils 
subcategory.  For  the  oils  subcategory, 
the  cost-effectiv0ness  analysis  appears 
to  be  driven  largely  by  a  limited  number 
of  observations  for  one  or  two 
pollutants.  For  example,  a  single 
pollutant,  benzola)pyrene,  accounts  for 
88%  of  the  estirrjated  toxic  removals  by 
indirect  dischargers  and  80%  of  the 
estimated  toxic  removals  by  direct 
dischargers  in  thje  oils  subcategory. 
Benzo(a)pyrene  Was  detected  in  the 
effluent  firom  the  emulsion  breaking/ 
gravity  separation  process  (which  EPA 
used  to  establish  baseline  loadings  for 
this  subcategory]  in  four  out  of  nine 
daily  composite  >amples  from  one  of  the 
facilities  samplei  i  in  this  subcategory. 
One  of  the  four  daily  composite  samples 
was  biphasic — the  technology  did  not 


completely  separate  the  oil  from  the 
water  phase.  The  concentration  of 
benzo{a)pyrene  in  the  oil  phase  of  this 
sample  was  several  orders  of  magnitude 
greater  than  the  concentration  in  the 
water  phase  and  in  the  other  samples  at 
that  facility.  Therefore,  the  average 
concentration  of  benzo(a)pyrene  for  that 
facility  is  largely  driven  by  its 
concentration  in  the  oil  phase  of  the 
biphasic  sample.  Applying  its  baseline 
loading  methodology  (see  detailed 
discussion  in  Chapter  12  of  the 
technical  development  document),  EPA 
also  attributed  the  average  concentration 
of  benzo(a)pyrene  for  the  facility  with 
the  biphasic  sample  to  10  other  facilities 
(approximately  13%  of  all  the  oils 
subcategory  indirect  dischargers). 
Consequently,  the  benzo(a)pyrene 
concentration  detected  in  the  oil  phase 
of  the  daily  composite  biphasic  sample 
accounts  for  a  third  to  a  half  of  the  total 
pound-equivalent  removals  estimated 


for  indirect  dischargers  in  the  oils 
subcategory. 

EPA  acknowledges  that  this  daily 
composite  sample  significantly 
influences  its  estimate  of  pound- 
equivalent  removals  for  indirect 
dischargers  in  the  oils  subcategory. 
However,  EPA  believes  it  is  reasonable 
to  project  that  some  portion  of  other  oils 
subcategory  indirect  discharging 
facilities  may  experience  biphasic 
effluents  from  emulsion  breaking/ 
gravity  separation  and  may  thus  also 
contain  high  baseline  concentrations  of 
highly  toxic  pollutants.  Even  if  the 
concentration  of  benzo(a)pyrene  in  this 
sample  were  non-representative  of  other 
oily  waste  facilities,  there  may  be  other, 
highly  toxic  pollutants  that  were  not 
detected  in  the  waste  streams  of  the 
plants  sampled.  The  nature  of  this 
industry  is  to  accept  highly  variable 
waste  streams,  so  there  is  no  "typical" 
set  of  pollutants  and  representative 
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concentrations.  EPA  solicits  comment 
and  data  on  this  conclusion. 

Finally,  EPA  notes  that  its  extension 
of  the  average  pollutant  concentrations 
for  the  facility  with  the  biphasic  sample 
to  10  other  facilities  (unsealed)  in  this 
subcategory  was  conducted  without 
consideration  of  whether  these  facilities 
treat  non-hazardous  materials  or  a 
mixture  of  hazardous  and  non- 
hazardous  materials.  If  EPA  were  to 
analyze  facilities  on  this  basis,  it  might 
also  effect  EPA's  estimate  of  toxic 
removals  for  this  subcategory.  This  issue 
is  discussed  in  more  detail  in  Section 
IV.S. 

Xn.  Water  Quality  Analysis  and 
Environmental  Benefits 

In  addition  to  costs  and  impacts,  EPA 
also  estimated  the  environmental  and 
human  health  benefits  of  today's 
proposed  requirements.  Benefits 
identified  as  a  result  of  this  proposed 
rule  are  associated  with  improvements 
in  water  quality.  Section  X.C  of  this 
notice  and  Chapter  12  of  the  technical 
development  document  (TDD)  describe 
the  estimated  reductions  in  effluent 
discharges.  Those  reductions  and  the 
estimates  of  incremental  environmental 
improvements  are  derived  by  a 
comparison  of  estimated  post- 
compliance  discharges  to  a  baseline  of 
current  discharges.  Because  current 
discharges  are  a  function  of  current 
technology,  this  is  the  same  baseline 
that  is  used  to  establish  the  costs  of 
complying  with  this  rule. 

EPA  is  confident  that  its  estimate  of 
compliance  costs  is  a  full  and  accurate 
accoimt  of  such  costs.  EPA  is  less 
confident,  however  ..that  its  estimate  of 
benefits  is  similarly  complete.  EPA  is 
not  currently  able  to  evaluate  all  human 
health  and  ecosystem  benefits 
associated  with  water  quality 
improvements  quantitatively.  EPA  is  • 
even  more  limited  in  its  ability  to  assign 
monetary  values  to  these  benefits.  The 
economic  benefit  values  described 
below  and  in  the  "Economic  Analysis  of 
the  Proposed  Effluent  Limitations, 
GuideUnes  and  Standards  for  the 
Centralized  Waste  Treatment  Industry" 
(EA)  should  be  considered  a  subset  of 
the  total  benefits  of  this  rule  and  should 
be  evaluated  along  with  descriptive 
assessments  of  benefits  and  the 
acknowledgment  that  even  these  may 
fall  short  of  the  real-world  benefits  that 
may  result  from  this  rule.  For  example, 
the  analyses  consider  the  effects  of 
metals  and  organic  pollutants,  but  do 
not  evaluate  the  impacts  of  other  classes 
of  pollutants,  such  as  five-day 
biochemical  oxygen  demand  (BOD5), 
chemical  oxygen  demand  (COD),  and 
total  suspended  solids  (TSS),  which  can 


produce  significant  adverse 
environmental  impacts.  In  addition, 
EPA  has  not  calculated  any  benefits 
from  water  quality  improvement  at 
facilities  that  are  represented  by  survey 
weights  from  the  NOA  (Notice  of  Data 
Availability)  facilities.  Assigning 
benefits  to  these  facilities  requires  data 
specific  to  the  reach  into  which  the 
facility  discharges.  The  monetized 
benefits  presented  in  this  section  are 
therefore  underestimated,  and  should 
not  be  directly  compared  with  the  costs 
presented  in  Section  XI. 

Within  these  confines,  EPA  analyzes 
the  effects  of  current  water  discharges 
and  assesses  the  benefits  of  reductions 
in  these  discharges  resulting  from  this 
proposed  regulation.  EPA  evaluated 
water  quality  benefits  of  controlling  the 
discharge  from  CWT  facilities  to  siu-face 
waters  and  POTWs  for  direct  and 
indirect  dischargers  located  throughout 
the  United  States.  CWT  industry  waste 
effluents  contain  pollutants  that,  when 
discharged  into  freshwater  and 
estuarine  ecosystems,  may  alter  aquatic 
habitats,  affect  aquatic  life,  and 
adversely  affect  human  health.  In  fact, 
all  105  pollutants  of  concern  considered 
in  this  analysis  have  at  least  one  toxic 
effect  (they  are  a  human  health 
carcinogen  and/or  human  health 
systemic  toxicant  or  aquatic  life 
toxicant).  Many  of  these  pollutants  are 
persistent  and  bioaccumulate  in  aquatic 
organisms.  In  addition,  many  of  these 
pollutants  can  also  adversely  affect 
POTW  operations  or  contribute  to 
POTW  biosolid  contamination. 

Water  quality  problems  from  four 
direct  discharging  CWT  facilities  and 
nine  POTWs  (which  receive  discharges 
bom  14  indirect  facilities)  have  been 
documented  in  State  304(1)  Short  Lists 
of  impaired  water  bodies.  In  the  case  of 
indirect  dischargers,  the  9  POTWs  have 
had  water  quality  problems  with 
pollutants  that  are  typical  of  CWT 
discharges  and  these  POTWs  receive 
discharges  from  CWT  facilities. 
However,  EPA  cannot  definitely  link  the 
water  quality  problems  with  these  CWT 
facilities.  Finally,  EPA  has  documented 
seven  cases  of  impairment  of  POTW 
operations. 

EPA  expects  a  variety  of  human 
health,  environmental,  and  economic 
benefits  to  result  from  these  reductions 
in  effluent  loadings  (see  "Environmental 
Assessment  of  the  Proposed  Effluent 
Guidelines  for  the  Centralized  Waste 
Treaters  Industry,"  (Environmental 
Assessment)).  In  particular,  the  benefits 
assessment  addresses  the  following 
benefit  categories:  a)  human  health 
benefits  due  to  reductions  in  excess 
cancer  risk;  b)  human  health  benefits 
due  to  reductions  in  lead  exposure;  c) 


human  health  benefits  due  to  reductions 
in  non-carcinogenic  hazard  (systemic); 
d)  ecological  and  recreational  benefits 
due  to  improved  water  quality  with 
respect  to  toxic  pollutants;  and  e) 
benefits  to  POTWs  from  reductions  in 
interference,  pass-through,  and  biosolid 
contamination,  and  elimination  of  some 
of  the  efforts  associated  with 
establishing  local  pretreatment  limits. 

Out  of  a  total  of  205  CWT  facilities, 
EPA  evaluated  10  direct  wastewater 
dischargers  and  85  indirect  wastewater 
dischargers  discharging  up  to  105 
pollutants.  Facilities  not  evaluated 
either  are  zero  dischargers  (44)  or  had 
insufficient  data  to  conduct  the  water 
quality  analysis.  To  estimate  some  of  the 
benefits  from  the  improvements  in 
water  quality  expected  to  result  from 
this  rule,  instream  concentration 
estimates  are  modeled  and  then 
compared  to  both  aquatic  life  and 
human  health  ambient  water  quality 
criteria  (AWQC)  or  toxic  effect  levels  to 
evaluate  whether  these  discharges  pose 
risk  to  aquatic  organisms  or  to  human 
health.  The  analyses  were  first 
performed  on  a  subcategory-specific 
basis.  The  subcategory-specific  analyses, 
however,  consider  only  impacts  of 
discharges  from  individual 
subcategories,  and  therefore, 
underestimate  overall  water  quality 
impacts  for  facilities  that  treat  wastes  in 
more  than  one  subcategory.  At  least  20 
percent  of  facilities  in  the  CWT  industry 
accept  wastes  in  multiple  subcategories. 
In  order  to  evaluate  overall  benefits  of 
the  proposed  technologies.  EPA  also 
analyzed  water  quality  and  POTW 
impacts  for  subcategory  combinations, 
as  appropriate,  for  individual  facilities. 

For  indirect  dischargers,  EPA  also 
evaluates  the  potential  inhibition  of 
POTW  operations  and  biosolid 
contamination  (thereby  limiting  its  use 
for  land  application)  based  on  current 
and  proposed  pretreatment  levels. 
Inhibition  of  POTW  operations  are 
projected  by  comparing  modeled  POTW 
influent  concentrations  to  known 
inhibition  levels  from  the  literature; 
potential  contamination  of  biosolids  is 
estimated  by  comparing  projected 
pollutant  concentrations  in  biosolids  to 
available  EPA  biosolid  regulatory 
standards. 

EPA  monetizes  the  estimated  benefits 
for  reduced  cancer  risk,  reduced  lead 
health  risk,  improved  recreational 
activity,  improved  nonuse  (intrinsic) 
value,  and  reduced  biosolid 
contamination  at  POTWs.  However, 
EPA  is  imable  to  quantify  the  dollar 
value  of  benefits  from  the  other  benefit 
categories  such  as  reduced 
noncarcinogenic  haza.ds.  The 
methodology  and  data  used  in  the 
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estimate  of  all  OBnefits  are  described  in 
detail  in  the  EaI 

A.  Reduced  Human  Health  Cancer  Risk 

EPA  expects  tjhat  reduced  loadings  to 
surface  waters  associated  with  the 
proposal  will  reduce  cancer  incidences 
by  approximately  0.65  per  year  with 
estimated  monetized  benefits  of  $1.5  to 
$8.0  million  ($1J997)  per  year.  These 
estimated  benents  are  attributable  to 
reducing  the  cancer  risks  associated 
with  consuming  contaminated  fish 
tissue.  EPA  developed  these  benefit 
estimates  by  apj  )lying  an  existing 
estimate  of  the  value  of  a  statistical  life 
to  the  estimated  number  of  excess 
cancer  cases  avdided.  The  estimated 
range  of  the  vali  e  of  a  statistical  life 
used  in  this  ana  ysis  is  $2.3  million  to 
12.4  million  ($1)97). 

B.  Reduced  Leai  i  Health  Risk 

EPA  expects  t  lat  reduced  loadings  to 
surface  waters  vill  significantly  reduce 
lead.  Under  the  aroposed  treatment 
levels,  the  inges  ion  of  lead- 
contaminated  fi;  ;h  tissues  by 
recreational  and  subsistence  anglers 
would  be  substantially  reduced  at  four 
water  bodies.  Bqcause  elevated  blood 
lead  levels  can  dause  intellectual 
impairment  in  eicposed  children  0  to  6 
years  of  age,  benefits  to  the  at-risk  child 
populations  arejquantified  by  estimating 
the  reduced  potential  IQ  point  loss. 
Benefits  to  adulls  are  quantified  by 
estimating  the  reduced  risk  for 
cardiovascular  aiseases  including 
hypertension,  coronary  heart  disease, 
and  strokes  (thepenefits  of  reduced 
heart  disease  and  strokes  include  both 
fatal  and  non-fatal  cases).  The  benefits 
are  quantified  and  monetized  using 
methodologies  developed  in  the 
Retrospective  Analysis  of  the  Clean  Air 
Act  (Final  Repoit  to  Congress  on 
Benefits  and  Co!  ts  of  the  Clean  Air  Act, 
1970  to  1990;  EPA  410-R-97-002).  EPA 
estimates  that  thiis  proposed  regulation 
would  reduce  annual  cases  of  these 
adverse  health  effects:  3.209  cases  of 
hypertension  valued  at  $838  per  case, 
0.185  cases  of  h^art  disease  valued  at 
$63,690  per  case,  0.012  cases  of 
cerebrovascular  Occidents  valued  at 
$246,000  per  ca^e  for  men  and  $123,000 
per  case  for  won^en,  0.008  cases  of  brain 
alued  at  $246,000  per 
$123,000  per  case  for 
s  of  premature 
at  $2.3  million  to  $12.4 
million  per  easel  72  increased  IQ  points 
in  children  valued  at  $3,637  per  case, 
and  34  children  with  an  IQ  that  is 
prevented  from  ioing  below  70  (and 


infarctions  also 
case  for  men  an 
women,  .222  ca 
mortality  valuer 


thus  requiring  s 


at  $64,800  per  c^se.  The  total  benefit  for 


these  reductions 


ecial  education)  valued 


would  range  from 


approximately  $3.0  million  to  $5.2 
million  ($1997).  EPA  also  solicits 
comment  on  the  methods  that  it  used  to 
calculate  benefits  from  the  reduction  of 
lead  health  risks. 

C.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

Exposure  to  toxic  substances  poses 
risk  of  systemic  and  other  effects  to 
humans,  including  effects  on  the 
circulatory,  respiratory  or  digestive 
systems,  and  neurological  and 
developmental  effects.  This  proposed 
rule  is  expected  to  generate  human 
health  benefits  by  reducing  exposure  to 
these  substances,  thus  reducing  the 
hazards  of  these  associated  effects.  EPA 
expects  that  reduced  loadings  to  surface 
waters  would  reduce  the  number  of 
persons  potentially  exposed  to  non- 
cancer  effects  due  to  consumption  of 
contaminated  fish  tissue  by  19,000 
people.  Presently,  EPA  does  not  have 
methodology  for  monetizing  these 
benefits. 

D.  Improved  Ecological  Conditions  and 
Recreational  Activity 

EPA  expects  this  proposed  rule  to 
generate  environmental  benefits  by 
improving  water  quality.  There  is  a 
wide  range  of  benefits  associated  with 
the  maintenance  and  improvement  of 
water  quality.  These  benefits  include 
use  values  (e.g.,  recreational  fishing), 
ecological  values  (e.g.,  preservation  of 
habitat),  and  passive-use  values.  For 
example,  water  pollution  might  affect 
the  quality  of  the  fish  and  wildlife 
habitat  provided  by  water  resources, 
thus  affecting  the  species  using  these 
resources.  This,  in  turn,  might  affect  the 
quality  and  value  of  recreational 
experiences  of  users,  such  as  anglers 
fishing  in  the  affected  streams.  EPA 
considers  the  value  of  the  recreational 
fishing  benefits  and  intrinsic  benefits 
resulting  from  this  proposed  rule,  but 
does  not  evaluate  the  other  types  of 
recreational  benefits  and  improvements 
to  other  recreational  activities,  such  as 
swimming,  boating,  water  skiing,  and 
wildlife  observation  due  to  data 
limitations. 

The  projected  reductions  in  loadings 
of  metals  and  organics  to  surface  waters 
and  POTWs  are  significant.  Modeled 
(unsealed)  end-of-pipe  metals  and 
organic  pollutant  loadings  are  estimated 
to  decline  by  about  83  percent,  from 
5.04  million  pounds  per  year  under 
current  conditions  to  0.88  million 
pounds  per  year  under  this  proposed 
rule.  The  analysis  comparing  modeled 
instream  pollutant  levels  to  AWQC 
estimates  that  current  discharge 
loadings  result  in  110  contraventions  at 
18  receiving  water  locations.  The 


proposed  rule  would  reduce  this  to  53 
contraventions  at  13  receiving  water 
locations. 

EPA  estimates  that  the  annual 
monetized  recreational  benefits  to 
anglers  associated  with  the  expected 
changes  in  water  quality  range  ft-om 
$0.41  million  to  $1.2  million  ($1997). 
EPA  evaluates  these  recreational 
benefits,  applying  a  model  that 
considers  the  increase  in  value  of  a 
"contaminant-free  fishery"  to 
recreational  anglers  resulting  from  the 
elimination  of  all  pollutant 
concentrations  in  excess  of  AWQC  at  5 
of  the  18  receiving  water  locations.  The 
monetized  value  of  impaired 
recreational  fishing  opportunity  is 
estimated  by  first  calculating  the 
baseline  value  of  the  receiving  stream 
using  a  value  per  person  day  of 
recreational  fishing,  and  the  number  of 
person-days  fished  on  the  receiving 
stream.  The  value  of  improving  water 
quality  in  this  fishery,  based  on  the 
increase  in  value  to  anglers  of  achieving 
contaminant-free  fishing,  is  then 
calculated.  Because  the  valuation  of 
these  benefits  is  based  on  estimates  of 
a  willingness  to  pay  for  recreational 
fishing  benefits  in  different  fisheries 
with  different  water  quality  conditions, 
EPA  recognizes  that  they  are  only 
approximate. 

In  addition,  EPA  estimates  that  the 
annual  monetized  intrinsic  benefits  to 
the  general  public,  as  a  result  of  the 
same  improvements  in  water  quality, 
range  from  at  least  $0.20  million  to 
$0.60  million  ($1997).  These  intrinsic 
benefits  are  estimated  as  half  of  the 
recreational  benefits  and  may  be  over  or 
underestimated. 

E.  Improved  POTW  Operations 

EPA  considers  two  potential  sources 
of  benefits  to  POTWs  from  this 
proposed  regulation:  (1)  reductions  in 
the  likelihood  of  interference,  pass- 
through,  and  biosolid  contamination 
problems;  and  (2)  reductions  in  costs 
potentially  incurred  by  POTWs  in 
analyzing  toxic  pollutants  and 
determining  whether  to,  and  the 
appropriate  level  at  which  to,  set  local 
limits.  EPA  is  unable  to  quantify  these 
benefits,  but  they  are  discussed 
qualitatively  below. 

First,  regarding  potential  interference, 
pass-through  and  biosolid 
contamination,  this  proposed  rule  is 
expected  to  help  reduce  these  problems 
by  reducing  pollutant  loadings  in  the 
industry's  effluent  and  reducing  shock 
releases.  Anecdotal  evidence  from 
POTW  operators  and  sampling  results 
indicate  that  such  effects  can  occur. 
EPA  also  expects  the  proposed  rule  to 
improve  the  biosolid  quality  of  4,100 
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metric  tons  pennitting  the  use  of  less 
expensive  disposal  mechanisms.  The 
estimated  monetized  benefit  for 
improving  biosolid  quality  is  $0.15- 
$0.93  million  ($1997). 

EPA  recognizes  that  POTWs  already 
have  responsibility  and  full  authority  to 
prevent  interference  and  pass-through 
due  to  discharges  by  industrial  users  by 
the  establishment  and  enforcement  of 
local  limits.  Reducing  the  pollutant  load 
to  local  POTWs  may  eliminate  some  of 
the  efforts  associated  vdth  establishing 
these  local  limits  for  new  CWT  facilities 
or  existing  CWT  facilities  which  begin 
to  accept  different  waste  types  other 
than  those  upon  which  their  permits  are 
based.  (Local  limits  have  already  been 
established  for  existing  CWT  facilities, 
and  will  need  to  be  recalculated  based 
on  the  new  limits  once  promulgated.) 
Local  limits  are  sometimes  required  to 
protect  against  pass-through  and 
interference,  and  to  protect  worker 
health  and  safety.  Several  POTWs 
indicated  that  establishment  of  more 
effective  national  pretreatment 
standards  would  reduce  the  time  and 
effort  required  to  establish  local  limits. 

Furthermore,  reducing  the  discharge 
of  toxic  pollutants  reduces  the 
likelihood  that  the  POTW  effluents  will 


exhibit  excessive  toxicity.  When  POTW 
effluent  exhibits  excessive  toxicity,  the 
POTW  must  enact  a  rigorous,  costly 
analytical  program  to  identify  and 
reduce  the  soiut:e  of  toxicity.  As  noted 
above,  however,  POTWs  generally 
address  this  issue  through  the 
establishment  of  local  limits. 

F.  Other  Benefits  Not  Quantified 

The  above  benefit  analyses  focus 
mainly  on  identified  compounds  with 
quantifiable  toxic  or  carcinogenic 
effects.  This  potentially  leads  to  an 
underestimation  of  benefits,  since  some 
pollutant  characterizations  are  not 
considered.  For  example,  the  analyses 
do  not  include  the  benefits  associated 
with  reducing  the  particulate  load 
(measured  as  TSS),  or  the  oxygen 
demand  (measured  as  BOD5  and  COD) 
of  the  effluents.  TSS  loads  can  degrade 
ecological  habitat  by  reducing  light 
penetration  and  primary  productivity, 
and  from  accimiulation  of  solid  particles 
that  alter  benthic  spawning  grounds  and 
feeding  habitats.  BODs  and  COD  loads 
can  deplete  oxygen  levels,  which  can 
produce  mortality  or  other  adverse 
effects  in  fish,  as  well  as  reduce 
biological  diversity. 


G.  Summary  of  Benefits 

EPA  estimates  that  the  annual 
monetized  benefits  resulting  fi-om  this 
proposed  rule  are  in  the  range  of  $5.3 
miUion  to  $15.9  million  ($1997).  Table 
Xn.F.l  summarizes  these  benefits,  by 
category.  The  range  refiects  the 
uncertainty  in  evaluating  the  effects  of 
this  proposed  rule  and  in  placing  a 
dollar  value  on  these  effects.  As 
indicated  in  Table  XILF.l,  these 
monetized  benefits  ranges  do  not  reflect 
some  of  the  benefit  categories  such  as 
improved  POTW  operations.  Therefore, 
the  reported  benefit  estimate  may 
understate  the  total  benefits  of  this 
proposed  rule.  On  the  other  hand,  EPA 
has  not  applied  a  discount  factor  to  any 
of  the  monetized  health  and 
environmental  benefits,  although  there 
are  likely  to  be  significant  lags  between 
implementation  of  the  rule  and 
reaUzation  of  some  types  of  benefits. 
This  would  tend  to  overstate  the 
benefits  of  the  rule.  However,  EPA  also 
repeats  that  benefits  were  quantified 
and/or  monetized  for  the  105  (out  of  the 
205  total)  CWT  facilities  for  which  EPA 
had  enough  data  to  perform  the 
analysis,  whereas  the  costs  of  the  rule 
accounted  for  205  facihties. 


Table  XI I. F.i— Potential  Economic  Benefits 


Benefit  category 


Reduced  Cancer  Risk 

Reduced  Lead  Health  Risk 

Reduced  Non-Carcinogenic  Hazard , 

Improved  Ecological  Conditions 

Improved  Recreation  Value — 

Improved  Intrinsic  Value , 

Reduced  Biosolid  Contamination  at  POTW  .... 

Improved  POTW  Operation  (inhibition)  

Improved  Occupational  Conditions  at  POTWs 
Total  Monetized  Benefits 


Millions  of  1997  dollars 
per  year 


1.5-8.0. 

3.0-5.2. 

Unquantified. 

Unquantified. 

0.41-1.2. 

0.20-0.60. 

0.65-093. 

Unquantified. 

Unquantified. 

5.3-15.9. 


Xm.  Non-Water  Quality  Environmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  require  EPA  to 
consider  non-water  quality 
environmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption. 

While  it  is  difficult  to  balance 
environmental  impacts  across  all  media 
and  energy  use,  the  Agency  has 
determined  that  the  impacts  identified 
below  are  acceptable  in  light  of  the 


benefits  associated  with  compliance 
with  the  limitations  and  standards. 

A.  Air  Pollution 

CWT  facilities  generate  wastewater 
that  contain  significant  concentrations 
of  organic  compounds,  some  of  which 
are  also  on  the  list  of  Hazardous  Air 
Pollutants  (HAP)  in  title  3  of  the  Clean 
Air  Act  Amendments  (CAAA)  of  1990. 
These  wastewaters  often  pass  through  a 
series  of  collection  and  treatment  units 
that  are  open  to  the  atmosphere  and 
allow  wastewater  containing  organic 
compounds  to  contact  ambient  air. 
Atmospheric  exposure  of  the  organic- 
containing  wastewater  may  result  in 
significant  volatilization  of  both  volatile 
organic  compounds  (VOC),  which 


contribute  to  the  formation  of  ambient 
ozone,  and  HAP  from  the  wastewater. 

As  discussed  previously,  EPA 
considered  including  air  stripping  in  the 
technology  basis  for  today's  proposed 
limitations  and  standards,  but  rejected  it 
because  it  would  not  have  resulted  in 
significantly  different  limitations. 
Because  the  proposed  rule  would  not 
allow  any  less  stringent  control  of  VOCs 
than  is  currently  in  place  at  most  CWT 
facilities,  EPA  does  not  project  any  net 
increase  in  air  emissions  of  volatile 
pollutants  due  to  today's  proposal.  As 
such,  no  adverse  air  impacts  are 
expected  to  occur  as  a  result  of  the 
proposed  regulations. 

Finally,  while  this  proposal  does  not 
require  the  use  of  air  :-*ripping  with 
emissions  control  to  control  the 
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the  proposed  teo 
The  precipital 
separation  prop^ 
basis  for  the  mel 


emission  of  volitiie  pollutants,  EPA 
encourages  all  mcilities  which  accept 
waste  containir^  volatile  pollutants  to 
incorporate  air  ttripping  with  overhead 
recovery  or  destruction  into  their 
wastewater  treannent  systems. 
Additionally,  EpA  also  notes  that  CWT 
sources  of  haza|dous  air  pollutants  are 
subject  to  maxiihum  achievable  control 
technology  (MACT]  as  promulgated  for 
off-site  waste  ar  d  recovery  operations 
on  July  1. 1996  61  FR  34140)  as  40  CFR 
Part  63. 

B.  Solid  Waste 

Solid  waste  vi  ill  be  generated  due  to 
a  number  of  the  proposed  treatment 
technologies.  These  wastes  include 
sludge  from  bio  ogical  treatment 
systems,  chemical  precipitation  and 
clarification  sys  ems,  and  gravity 
separation  and  dissolved  air  flotation 
systems.  EPA  cqsted  off-site  disposal  in 
Subtitle  C  and  D  landHUs  of  the  solid 
wastes  generatefl  due  to  the 
implementation  of  the  technologies 
discussed  abovej.  These  costs  were 

"onomic  evaluation  of 
ihnologies. 
ion  and  subsequent 
|)sed  as  the  technology 
lis  subcategory  will 
produce  a  metalj-rich  filter  cake  which 
requires  disposal.  EPA  estimates  that 
metals  subcategory  facilities  will 
generate  annually  3.7  million  gallons  of 
filter  cake.  Dissolved  air  flotation  and 
additional  gravify  separation  steps 
proposed  as  the  jtechnology  basis  for  the 
oils  subcategory  will  also  produce  a 
metal-rich  filter  press  cake  requiring 
disposal.  EPA  estimates  that  oils 
subcategory  facilities  will  generate 
annually  22.7  million  gallons  of  filter 
press  cake.  Finally,  the  biological 
treatment  systeri  proposed  for  the 
organics  subcategory  will  also  produce 
a  sludge  requiring  disposal.  EPA 
estimates  that  4.8  million  gallons  will  be 
generated  annually  by  the  organics 
subcategory  facil  ities. 

C.  Energy  Requh  ements 

EPA  estimates  that  the  attainment  of 
BPT.  BCT,  BAT.  and  PSES  will  increase 
energy  consumption  by  a  small 
increment  over  f  iresent  industry  use. 
With  the  exception  of  the  oils 
subcategory,  the  projected  increase  in 
energy  consumption  is  primarily  due  to 
the  incorporation  of  components  such 
as  power  pumps;  mixers,  blowers,  and 
controls.  For  theimetals  subcategory, 
EPA  projects  an  increased  energy  usage 
of  3.3  million  kilowatt  hours  per  year 
and,  for  the  organics  subcategory,  an 
increased  energy  usage  of  0.5  million 
kilowatt  hours  p^r  year.  For  the  oils 
subcategory,  ho\|ever,  the  main  energy 


requirement  in  today's  proposed  rule  is 
for  the  operation  of  dissolved  air 
flotation  units.  Dissolved  air  flotation 
units  require  air  sparging  to  help 
separate  the  waste  stream.  For  the  oils 
subcategory,  EPA  projects  an  increased 
energy  usage  of  3.5  million  kilowatt 
hours  per  year.  Overall,  an  increase  of 
7.5  million  kilowatt-hours  per  year 
would  be  required  for  the  proposed 
regulation  which  equates  to  20  barrels  of 
oil  per  day.  In  1996,  the  United  States 
consumed  18.3  million  barrels  of  oil  per 
day.  The  costs  associated  with  these 
energy  requirements  are  included  in 
EPA's  estimated  operating  costs  for 
compliance  with  the  proposed  rule. 

Xrv.  Regulatory  Implementation 

A.  Applicability 

The  regulation  proposed  today  is  just 
that — a  proposed  regulation.  While 
today's  proposal  represents  EPA's  best 
judgment  at  this  time,  the  effluent 
limitations  and  standards  may  still 
change  based  on  additional  information 
or  data  submitted  by  commenters  or 
developed  by  the  Agency. 
Consequently,  the  permit  wTiter  should 
consider  the  proposed  limits  in 
developing  permit  limits,  but  should 
continue  to  base  limits  on  BPJ  until  final 
limits  for  this  industry  are  promulgated. 
Although  the  information  provided  in 
this  preamble  and  the  accompanying 
documents  may  provide  useful 
information  and  guidance  to  permit 
writers  in  determining  BPJ  permit 
limits,  the  permit  writer  will  still  need 
to  justify  any  permit  limits  based  on  the 
conditions  at  the  individual  facility. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  are  set  forth  at  40  CFR 
122.41(m)  and  (n)  and  for  indirect 
dischargers  at  40  CFR  403.16  and 
403.17. 

C.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
effluent  limitations  established  pursuant 
to  Section  301  or  the  pretreatment 
standards  of  Section  307  to  all  direct 
and  indirect  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circumstances.  Consequently, 
the  Agency  has  established 


\ 


administrative  mechanisms  to  provide 
an  opportunity  for  relief  from  the 
application  of  national  effluent 
limitations  guidelines  and  pretreatment 
standards  for  categories  of  existing 
sources  for  priority,  conventional,  and 
non-conventional  pollutants. 

1.  Fundamentally  Different  Factors 
Variances 

EPA  has  established  procedures  for 
determining  effluent  limitations  or 
standards  different  from  the  otherwise 
applicable  requirements  if  an  individual 
existing  discharging  facility  is 
fundamentally  different  with  respect  to 
factors  considered  in  establishing  the 
limitations  or  standards  applicable  to 
the  individual  facility.  Such  a 
modification  is  known  as  a 
"fundamentally  different  factors"  (FDF) 
variance.  The  SBREFA  panel  that 
reviewed  this  proposal  encouraged  the 
consideration  of  ways  to  streamline  the 
Agency's  processes  for  obtaining  an  FDF 
variance.  One  suggestion  advanced  was 
that  the  Agency  provide  for  facilities  to 
submit  "group"  FDF  requests. 

Early  on,  EPA,  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations,  BAT 
limitations  for  priority  and  non- 
conventional  pollutants,  and  BCT 
limitations  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  uhimately 
sustained  by  the  Supreme  Court 
{Chemical  Manufacturers  Ass'n  v. 
NRDC.  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
Section  301(n)  of  the  Act  explicitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standards. 
Section  301(n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301(n),  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
during  the  rulemaking  raising  the 
factors  that  are  fundamentally  different, 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference,  and  not  result  in  markedly 
more  adverse  non-water  quality 
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environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125 
Subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  hirther  detail 
the  substantive  criteria  used  to  evaluate 
PDF  variance  requests  for  existing  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  (for  example, 
volume  of  process  wastewater,  age,  and 
size  of  a  discharger's  facility)  that  may 
be  considered  in  determining  if  a 
facility  is  fundamentally  different.  The 
Agency  must  determine  whether,  on  the 
basis  of  one  or  more  of  these  factors,  the 
facility  in  question  is  fundamentally 
different  from  the  facilities  and  factors 
considered  by  the  EPA  in  developing 
the  nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (for  example,  infeasibility 
of  installation  within  the  time  allowed 
or  a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3), 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargers  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

In  reality,  the  Agency  has  only 
granted  a  limited  number  of  the  requests 
for  FDF  variances. 

The  legislative  history  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatment 
regulations  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

The  Agency  requests  comment  on 
how  to  modify  its  existing  regulation  to 
provide  additional  flexibility  to  small 
businesses  in  obtaining  FDF  variances 
in  light  of  the  specific  statutory 


requirement  that  each  individual 
discharger  establish  the  fundamental 
difference  in  its  operations  through 
information  submitted  during 
development  of  the  limitations  and 
standards  or  show  there  was  no 
opportunity  to  submit  such  information. 
It  would  be  helpful  if  commenters 
supplied  specific  suggested  changes  to 
the  regulatory  language  found  at  40  CFR 
125.32  and  403.13. 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS. 

2.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  Rnal  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circumstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request  a  permit 
modiHcation.  There  are  two 
classifications  of  modifications:  major 
and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  that 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 
122.62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modification  are 
described  in  40  CFR  122.63. 

3.  Removal  credits 

The  CWA  establishes  a  discretionary 
program  for  POTWs  to  grant  "removal 
credits"  to  their  indirect  discharges. 
This  credit,  in  the  form  of  a  less 
stringent  pretreatment  standard,  allows 
an  increased  concentration  of  a 
pollutant  in  the  flow  from  the  indirect 
discharger's  facility  to  the  POTW.  See 
40  CFR  403.7.  EPA  has  promulgated 
removal  credit  regulations  as  part  of  its 
pretreatment  regulations.  Under  EPA's 
pretreatment  regulations,  the 
availability  of  a  removal  credit  for  a 
particular  pollutant  is  linked  to  the 
POTW  method  of  using  or  disposing  of 
its  sewage  sludge.  The  regulations 
provide  that  removal  credits  are  only 
available  for  certain  pollutants  regulated 
in  EPA's  40  CFR  Part  503  sewage  sludge 
regulations  (58  FR  9386).  The 
pretreatment  regulations  at  40  CFR  Part 


403  provide  that  removal  credits  may  be 
made  potentially  available  for  the 
following  pollutants: 

(1)  If  a  POTW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surface  disposal  sites, 
or  incinerates  it,  removal  credits  may  be 
available,  depending  on  which  use  or 
disposal  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  Part  503).  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 

a  surface  disposal  site,  removal  credits 
may  be  available  for  three  metals.  When 
the  sewage  sludge  is  incinerated, 
removal  credits  may  be  available  for 
seven  metals  and  for  57  organic 
pollutants  (40  CFR  403.7(a)(3)(iv)(A)). 

(2)  In  addition,  when  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  Part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 
additional  metals  and  14  organic 
pollutants.  When  the  sewage  sludge  is 
disposed  of  on  a  surface  disposal  site, 
removal  credits  may  be  available  for 
seven  additional  metals  and  13  organic 
pollutants.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals  (40  CFR 
403.7(a)(3)(iv)(B)). 

(3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  landfill  (MSWLF)  that  meets  the 
criteria  of  40  CFR  Part  258,  removal 
credits  may  be  available  for  any 
pollutant  in  the  POTW's  sewage  sludge 
(40  CFR  403.7(a)(3)(iv)(C)). 

Given  the  statutory  requirements  for 
removal  credits,  the  Agency  has  only 
received  a  very  limited  number  of 
removal  credit  requests  (2  or  fewer). 

Given  compliance  with  the 
requirements  of  EPA's  removal  credit 
regulations,  following  promulgation  of 
the  pretreatment  standards  being 
proposed  today,  removal  credits  may  be 
authorized  for  any  pollutant  subject  to 
pretreatment  standards  if  the  applying 
POTW  disposes  of  its  sewage  sludge  in 
a  MSWLF  that  meets  the  requirements 
of  40  CFR  Part  258.  If  the  POTW  uses 
or  disposes  of  its  sewage  sludge  by  land 
application,  surface  disposal  or 
incineration,  removal  credits  may  be 
available  for  the  following  metal 
pollutants  (depending  on  the  method  of 
use  or  disposal):  arsenic,  cadmium, 
chromium,  copper,  lead,  mercury, 
molybdenum,  nickel,  selenium,  and 
zinc. 
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Some  facilitie  s  may  be  interested  in 
obtaining  removal  credit  authorization 
for  other  pollutants  being  considered  for 
regulation  in  th  s  rulemaking  for  which 
removal  credit  i  uthorization  would  not 
otherwise  be  av  lilable  under  Part  403. 
Under  Sections  307(b),  EPA  may 
authorize  remo'  al  credits  only  when 
EPA  determines  that,  if  removal  credits 
are  authorized,  he  increased  discharges 
of  a  pollutant  to  POTWs  resulting  from 
removal  credits  will  not  prevent  POTVV 
sewage  sludge  i  se  or  disposal  in 
accordance  witli  EPA's  regulations.  As 
discussed  in  thf  preamble  to 
amendments  to  the  Part  403  regulations 
(58  FR  9382-83  .  EPA  has  interpreted 
these  sections  t(  authorize  removal 
credits  for  a  pol  utant  only  in  one  of  two 
circumstances.  Removal  credits  may  be 
authorized  for  any  categorical  pollutant 
for  which  EPA  « ither  has  established  a 
numerical  polk  tant  limit  in  Part  503,  or 
determined  wil  not  threaten  human 

ivironment  when  used 
sewage  sludge.  The 
|ibed  in  paragraphs  (1) — 
'■  all  those  pollutants 
Specifically  regulated  in 
Part  503  or  eval  jiated  for  regulation  and 
determined  would  not  adversely  affect 
sludge  use  and  disposal. 

EPA  will  sooi^  propose  to  amend  Part 
403  to  make  renloval  credits  available 
for  those  pollutants  that  are  not  now 
listed  in  Appendix  G  as  eligible  for 
Kovided  a  POTW 
[credit  authority  studies 
ranting  removal  credits 
le  concentration  of  the 
■'OTW's  sewage  sludge, 
and  establishes  that  the  pollutants  will 
not  interfere  wiBh  sewage  sludge  use  or 
disposal.  This  proposed  change  would 
provide  POTWs  and  their  industrial 
users  with  addi^onal  opportunities  to 
iits  to  efficiently 
It. 

addresses  the 
loval  credits  for 
lich  EPA  has  not 
503  pollutant  limit  or 
determined  throjugh  a  national  study  a 
concentration  fqr  the  pollutant  in 
sewage  sludge  bfelow  which  public 
health  and  the  environment  are 
protected  when  Ihe  sewage  sludge  is 
used  or  disposefli.  Because  EPA  is  only 
considering  twd  additional  pollutants 
for  regulation  ui|der  Part  503,  the 
proposal  would  provide  a  mechanism 
for  evaluating  otpier  pollutants  for 
removal  credit  {Purposes.  As  noted 
above,  EPA  has  Interpreted  the  Court's 
decision  in  NRdC  v.  EPA  as  only 
allowing  removal  credits  for  a  pollutant 
if  EPA  had  eithe^  regulated  the  pollutant 
or  established  a  concentration  of  the 
pollutant  in  sewage  sludge  below  which 


removal  credits! 
seeking  remova^ 
the  impact  that ; 
would  have  on 
pollutant  in  thel 


use  removal  crec 
allocate  treatmer 
The  proposal  i 
availability  of  i 
pollutants  for  wf. 
developed  a  Pa 


public  health  and  the  environment  are 
protected  when  sewage  sludge  is  used 
or  disposed.  The  proposal  would  allow 
the  POTW  to  perform  the  study  that 
would  establish  that  allowable 
concentration.  The  POTW  analysis 
would  need  to  establish  that  the 
granting  of  removal  credits  will  not 
increase  the  level  of  pollutants  in  the 
POTW's  sewage  sludge  to  a  level  that 
would  fail  to  protect  public  health  and 
the  environment  from  reasonably 
anticipated  adverse  effects  of  the 
pollutant. 

D.  Relationship  of  Effluent  Limitations 
and  Pretreatment  Standards  to 
Monitoring  Requirements 

Effluent  limitations  and  pretreatment 
standards  act  as  a  primary  mechanism 
to  control  the  discharges  of  pollutants  to 
waters  of  the  United  States.  These 
limitations  are  applied  to  individual 
facilities  through  NPDES  permits  and 
local  limits  developed  for  POTWs 
issued  by  the  EPA  or  authorized  States 
under  Section  402  of  the  Act  and  local 
pretreatment  programs  under  Section 
307  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  this 
proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial  category.  In 
specific  cases,  the  NPDES  permitting 
authority  or  local  POTW  may  elect  to 
establish  technology-based  permit  limits 
or  local  limits  for  pollutants  not  covered 
by  this  proposed  regulation.  In  addition, 
if  State  water  quality  standards  or  other 
provisions  of  State  or  Federal  law 
require  limits  on  pollutants  not  covered 
by  this  regulation  (or  require  more 
stringent  limits  or  standards  on  covered 
pollutants  to  achieve  compliance),  the 
permitting  authority  must  apply  those 
limitations  or  standards. 

Working  in  conjunction  with  the 
effluent  limitations  and  standards  are 
the  monitoring  conditions  set  out  in  an 
NPDES  or  local  POTW  pretreatment 
permit.  An  integral  part  of  the 
monitoring  conditions  is  the  point  at 
which  a  facility  must  monitor  to 
demonstrate  compliance.  The  point  at 
which  a  sample  is  collected  can  have  a 
dramatic  effect  on  the  monitoring 
results  for  that  facility.  Therefore,  it  may 
be  necessary  to  require  internal 
monitoring  points  in  order  to  assure 
compliance.  EPA's  regulations  authorize 
establishment  of  monitoring 
requirements  for  internal  waste  streams 
in  prescribed  circumstances.  See  40  CFR 
122.44(i)(l)(iii).  122.45(h).  and  403.6(e). 
Control  authorities  may  establish 
additional  internal  monitoring  points  to 
the  extent  consistent  with  EPA's 
regulations. 


Some  observers  have  questioned 
EPA's  authority  to  require  in-plant 
monitoring  in  light  of  the  recent 
decision  in  American  Iron  and  Steel 
Institute  (AISI)  v.  EPA,  115  F.3d  979 
(D.C.  Cir.  1997).  There,  a  court  held  that, 
although  EPA  has  the  authority  to 
require  monitoring  of  internal  waste 
streams,  see  AISI,  115  F.3d  at  995,  the 
CWA  does  not  authorize  EPA  to  require 
compliance  with  water  quality-based 
effluent  limitations  at  a  point  inside  the 
facility  and  thereby  deprive  a  permittee 
of  the  ability  to  choose  its  own  control 
system  to  meet  the  limitations,  see  id.  at 
966.  EPA  does  not  believe  that  decision 
would  affect  the  Agency's  approach 
taken  for  today's  proposal.  The  AISI 
court  did  not  consider  the  question  of 
whether  EPA  has  authority  to  take 
internal  waste  streams  into 
consideration  in  establishing 
technology-based  controls  such  as  BPT/ 
BAT,  PSES,  and  NSPS/PSNS.  Unlike 
water  quality-based  effluent  limitations, 
which  are  calculated  to  ensure  that 
water  quality  standards  for  the  receiving 
water  are  attained,  technology-based 
limitations  and  standards  are  derived  to 
measure  the  performance  of  specific 
model  technologies  that  EPA  is  required 
by  statute  to  identify.  In  identifying 
these  technologies,  EPA  is  directed  to 
consider  precisely  the  type  of  internal 
controls  that  are  irrelevant  to  the 
development  of  water  quality-based 
effluent  limitations,  such  as  the 
processes  employed,  process  changes, 
and  the  engineering  aspects  of  various 
types  of  control  technologies.  EPA's 
technology-based  effluent  limitations 
are  intended  to  reflect,  for  each 
industrial  category  or  subcategory,  the 
"base  level"  of  technology  (including 
process  changes)  and  to  ensure  that  "in 
no  case  *   *  *  should  any  plant  be 
allowed  to  discharge  more  pollutants 
per  unit  of  production  than  is  defined 
by  that  base  level"  [E.I.  du  Pont  de 
Nemours  &■  Co.  v.  Train,  430  U.S.  at  129 
(1973)). 

EPA  concluded  that  it  can  require  in- 
plant  monitoring  to  demonstrate 
compliance  with  technology-based 
effluent  limitations  in  accordance  with 
the  CWA  and  its  regulations  at  40  CFR 
122.44(i),  122.45(h).  122.3(e),  and 
403.6(e)  if  such  monitoring  is  necessary 
to  demonstrate  that  wastes  are  being 
treated  to  a  level  corresponding  to  the 
technology  basis  of  the  standards.- In 
today's  rule,  EPA  is,  therefore,  requiring 
in-plant  monitoring  for  compliance  with 
limitations  in  the  circumstances 
described  above.  Were  EPA  to  require 
compliance  monitoring  of  the  final 
effluent  without  adjustment  for  the 
amount  of  dilution,  there  would  be  no 
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way  to  determine  whether  the  facility 
had  adequately  controlled  for  pollutants 
or  whether  the  effluent  had  simply  been 
diluted  below  the  analytical  detection 
level.  Diluting  pollutants  in  this 
manner,  rather  than  preventing  their 
discharge,  is  inconsistent  with 
achieving  the  removals  represented  by 
the  technology-based  levels  of  control 
and  hence  with  the  purposes  of  the 
limitations.  It  is  also  inconsistent  with 
the  goals  of  the  CWA  in  general. 

E.  Subcategorization  Determination 

EPA  believes  that  the  paperwork  and 
analyses  currently  performed  at  CWT 
facilities,  as  part  of  their  waste 
acceptance  procedures  (as  detailed  in 
V.A),  provide  CWT  facilities  with 
sufficient  information  for  them  to 
determine  into  which  of  the  proposed 


subcategories  their  treated  waste  would 
fall.  EPA  tried  to  base  its  recommended 
subcategorization  determination 
procedure  on  information  generally 
obtained  diuing  these  waste  acceptance 
and  confirmation  procedures.  In  EPA's 
view,  permit  writers  and  local 
pretreatment  authorities  should  not 
(because  they  need  not)  require 
additional  monitoring  m  paperwork 
solely  for  the  purpose  of  subcategory 
determinations.  EPA  believes  that  if 
CWT  facilities  follow  EPA's 
recommendations,  they  should  easily 
classify  their  wastes.  Permit  writers  and 
local  authorities,  in  these, 
circumstances,  would  only  need  to 
satisfy  themselves  that  the  facility  made 
a  good-faith  effort  to  determine  the 
category  of  wastes  treated.  In  most 


cases,  as  detailed  below,  EPA  believes 
the  subcategory  determination  can  be 
made  on  the  type  of  waste  receipt,  e.g., 
metal-bearing  sludge,  waste  oil,  or 
landfill  leachate.  Certainly,  in  EPA's 
estimation,  all  CWT  facilities  should,  at 
a  minimiun,  collect  adequate 
information  from  the  generator  on  the 
type  of  waste  received  at  the  CWT 
facility,  because  this  is  the  minimum 
information  required  by  CWT  faciUties 
to  treat  off-site  wastes  effectively. 

To  determine  an  existing  facility's 
subcategory  classification(s),  the  facility 
should  review  data  for  a  period  of  one 
year  on  its  incoming  wastes. 
Information  in  Table  XIV.E-1  below 
should  aid  CWT  facilities  in  classifying 
each  of  its  waste  receipts  for  that  one 
year  period  into  a  subcategory. 


Table  XIV.E-1.— Waste  Receipt  Classification 


Metals  Sutx:ategory 

spent  electroplating  baths  ancVor  sludges 

metal  finishing  rinse  water  and  sludges 

chromate  wastes 

air  pollution  control  t>low  down  water  and  sludges 

spent  anodizing  solutions 

incineration  wastewaters 

waste  liquid  mercury 

cyanide-containing  wastes  (>  1 36  mg/L) 

waste  acids  and  bases  with  or  without  metals 

Oils  Subcategory 

used  oils 

oil-water  emulsions  or  mixtures 

lubricants 

coolants 

contaminated  groundwater  clean-up  from  petroleum  sources 

used  petroleum  products 

oil  spill  clean-up 

, 

bilge  water                                                              \ 

rinse/wash  waters  from  petroleum  sources 

Interceptor  wastes 

off-specification  fuels 

underground  storage  remediation  waste 

tank  clean-out  from  petroleum  or  oily  sources 

Organics  Subcategory 

landfill  leachate 

contaminated  groundwater  clean-up  from  non-petroleum  sources 

solvent-t)earing  wastes 

off-specification  organic  product 

still  bottoms 

used  glycols 

wastewater  from  paint  washes 

wastewater  from  adhesives  and/or  epoxies 

wastewater  from  chemical  product  operations 

tank  clean-out  from  organic,  non-petroleum  sources 

If  the  CWT  facility  receives  the  wastes 
listed  above,  the  subcategory 
determination  may  be  made  solely  from 
this  information.  If,  however,  the  wastes 
are  unknown  or  not  listed  above,  EPA 
recommends  that  the  facility  use  the 
following  hierarchy  to  determine  how  to 
characterize  the  wastes  it  is  treating,  so 
as  to  identify  the  appropriate  regulatory 
subcategory. 


(1)  If  the  waste  receipt  contains  oil 
and  grease  at  or  in  excess  of  100  mg/L, 
the  waste  receipt  should  be  classified  in 
the  oils  subcategory; 

(2)  If  the  waste  receipt  contains  oil 
and  grease  <100  mg/L,  and  has  any  of 
the  pollutants  listed  below  in 
concentrations  in  excess  of  the  values 
listed  below,  the  waste  receipt  should 
be  classified  in  the  metals  subcategory. 

Cadmium:  0.2  mg/L 


Chromium:  8.9  mg/L 
Copper:  4.9  mg/L 
Nickel:  37.5  mg/L 

(3)  If  the  waste  receipt  contains  oil 
and  grease  <  100  mg/L,  and  does  not 
have  concentrations  of  cadmium, 
chromium,  copper,  or  nickel  above  any 
of  the  values  listed  above,  the  waste 
receipt  should  be  classif^.ed  in  the 
organics  subcategory. 
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Once  all  wasted  receipts  have  been 
categorized,  the  facility  should 
determine  the  relative  percent  of  the 
amount  of  off-site  wastes  accepted  in 
each  subcategory  (by  volume).  For  ease 
of  implementation  during  development 
of  this  proposal,  pPA  considered  an 
approach  which  Would  allow  the 
facility  to  round  the  relative  percent  of 
wastes  in  each  subcategory  to  the 
nearest  five  percent  (by  volume).  Thus, 
under  such  an  approach,  a  facility 
which  discharges  one  million  gallons 
per  year,  950,00G|  gallons  of  which  is 
classified  in  the  metals  subcategory  and 
50,000  gallons  oflwhich  is  classified  in 
the  oils  subcategory,  would  be 
considered  a  metals  subcategory  facility 
only.  However,  ^A  is  concerned  that 
this  approach  wofuld  potentially  allow 
facilities  to  dischkrge  large  quantities  of 
untreated  pollutants  on  a  mass  basis, 
particularly  fromi  facilities  with  large 
discharge  flows.  Therefore,  for  today's 
notice,  EPA  is  not  proposing  this 
approach.  At  the  same  time,  EPA 
recognizes  the  pnctical  difficulty  of 
implementing  limits  for  facilities  that 
may  receive  wastp  in  more  than  one 
subcategory  due  to  the  significant 
paperwork  involved  in  detailed  tracking 
of  waste  receipts.  Thus,  EPA  solicits 
comments  on  thiii  approach  and  ways  to 
implement  it  while  ensuring  treatment, 
rather  than  diluti  an. 

Members  of  thf  CWT  industry  have 
expressed  concerri  that  wastes  may  be 
received  from  the  generator  as  a  "mixed 
waste",  i.e.,  the  vaste  may  be  classified 
in  more  than  one  subcategory.  Using  the 
subcategorizatior  procedure 
recommended  in  this  section,  EPA  has 
had  no  difficulty  classifying  each  waste 
receipt  in  one  of  Ihe  subcategories. 
Therefore,  EPA  bulieves  that  these 
"mixed  waste  receipt"  concerns  have 
been  addressed  in  the  current 
subcategorizationj  procedure.  EPA 
requests  comments  on  the 
subcategorization  determination 
procedure  in  general.  Additionally,  EPA 
requests  specific  Information  on  mixed 
waste  receipts  that  cannot  be  classified 
into  a  single  subcategory  using  this 
procedure,  as  well  as  information  on 
additional  types  if  waste  receipts  that 
EPA  should  inclijde  in  Table  XIV.E-1 
above. 

Once  a  facility'p  subcategory 
determination  haf  been  made,  EPA  does 
not  believe  the  facility  should  be 
required  to  repeat  this  annual 
determination  process  unnecessarily. 
However,  if  a  single  subcategory  facility 
alters  its  operatiop  to  accept  wastes 
from  another  subcategory  or  if  a  mixed 
waste  facility  alters  its  annual 
operations  to  chaige  the  relative 
percentage  of  wa;  te  receipts  in  one 


subcategory  by  more  than  20  percent, 
the  facility  should  notify  the 
appropriate  permit  writer  or 
pretreatment  authority  and  the 
subcategory  determination  should  be 
revisited.  EPA  notes  that  current  permit 
regulations  require  notification  to  the 
permitting  authority  when  significant 
changes  occur.  EPA  also  recommends 
that  the  subcategory  determination  be 
reevaluated  whenever  the  permit  is 
reissued,  though  this  would  not 
necessarily  require  complete 
characterization  of  a  subsequent  year's 
waste  receipts  if  there  were  no 
indication  that  the  make-up  of  the 
facility's  receipts  had  significantly 
changed. 

For  new  CWT  facilities,  the  facility 
should  estimate  the  percentage  of  waste 
receipts  expected  in  each  subcategory. 
Ahematively,  the  facility  could  compare 
the  treatment  technologies  being 
installed  to  the  selected  treatment 
technologies  for  each  subcategory.  After 
the  initial  year  of  operation,  the  permit 
writer  or  pretreatment  authority  should 
revisit  the  facility's  subcategory 
determination  and  follow  the  procedure 
outlined  for  existing  facilities. 

F.  Implementation  for  Facilities  in 
Multiple  Subcategories 

EPA  estimates  that  many  facilities  in 
the  CWT  industry  accept  wastes  in  two 
or  more  of  the  subcategories  being 
proposed  for  regulation  here.  In  other 
words,  the  facilities  actively  accept  a 
variety  of  waste  types.  This  situation  is 
different  from  the  case  in  which  metal- 
bearing  waste  streams  may  include  low- 
level  organics  or  that  oily  wastes  may 
include  metals  due  to  the  origin  of  the 
waste  stream  accepted  for  treatment. 

In  implementing  this  rule  for  multiple 
subcategory  CWT  facilities,  the  permit 
writer  or  pretreatment  authority  needs 
to  ensure  that  the  CWT  facility  has  an 
optimal  waste  management  program. 
First,  the  control  authority  should  verify 
that  the  CWT  facility  is  identifying  and 
segregating  waste  streams  appropriately 
since  segregation  of  similar  waste 
streams  is  the  first  step  in  obtaining 
optimal  mass  removals  of  pollutants 
from  industrial  wastes.  Next,  the  control 
authority  should  verify  that  the  CWT 
facility  is  employing  treatment 
technologies  designed  to  treat  all  off-site 
waste  receipts  effectively.  If  a  facility 
accepts  for  treatment  a  mixture  of  waste 
types,  it  is  still  subject  to  limitations 
and  standards  (and  monitoring  to 
demonstrate  compliance)  that  reflect  the 
treatment  performance  achievable  for 
the  unmixed  streams.  In  other  words,  if 
a  facility  accepts  metal-bearing  and  oily 
waste  for  treatment,  the  facility  must 
comply  with  the  limitations  and 


standards  based  on  a  treatment  system 
which  achieves  the  same  pollutant 
reductions  as  the  model  system 
(dissolved  air  flotation  or  secondary 
gravity  separation  and  dissolved  air 
flotation)  to  "adequately  treat"  the  oily 
waste  for  the  oils  and  organics 
constituents.  Similarly,  discharges  from 
the  metal-bearing  stream  must  comply 
with  the  limitations  and  standards 
defined  by  a  treatment  system  that 
achieves  the  same  reduction  as  the 
model  system  (two  stage  chemical 
precipitation  and  multimedia  filtration). 

EPA  wants  to  ensure  that  wastes 
treated  at  multiple  subcategory  facilities 
are  treated  to  the  same  level  as  wastes 
at  single  subcategory  facilities. 
Therefore,  EPA  has  costed  all  CWT 
facilities  for  compliance  monitoring 
immediately  following  treatment  of 
subcategory  waste  streams. 

EPA  recognizes,  however,  that  the 
costs  associated  with  monitoring 
immediately  following  treatment  of 
subcategory  waste  streams  can  be 
significant.  Additionally,  EPA 
recognizes  that  requiring  compliance 
monitoring  immediately  following 
treatment  of  subcategory  waste  streams 
would  require  some  facilities  to 
reconfigure  their  facility.  Consequently, 
EPA  is  additionally  proposing  a 
monitoring  alternative  which  would 
allow  compliance  monitoring  at  the 
discharge  point  only.  Under  this 
alternative,  a  multi  subcategory  CWT 
facility's  limitations  or  pretreatment 
standards  would  be  determined  using 
the  combined  waste  stream  formula 
(CWF)  or  "building  block  approach." 
Limitations  or  standards  developed 
through  the  use  of  the  combined  waste 
stream  formula  or  building  block 
approach  are  essentially  flow-weighted 
combinations  of  BPT/BAT/PSES 
limitations  for  the  applicable 
subcategories. 

The  source  of  information  used  for 
calculating  "building  block  approach" 
NPDES  categorical  limitations  for  direct 
dischargers  is  the  "U.S.  EPA  NPDES 
Permit  Writer's  Manual"  (December 
1996,  EPA-833-B-96-003).  The  sources 
of  information  that  should  be  used  for 
the  CWT  point  source  category  for 
applying  the  combined  waste  stream 
formula  in  calculating  federal 
pretreatment  standards  for  indirect 
dischargers  are  40  CFR  Part  403.6  and 
"EPA's  Industrial  User  Permitting 
Guidance  Manual."  However,  for  this 
subcategory,  EPA  is  proposing  to  amend 
the  CWF  to  define  an  individual 
parameter  as  having  a  "regulated  flow" 
if  the  pollutant  is  limited  through  BAT 
(not  PSES).  For  pollutants  which  are 
limited  through  BAT  and  not  PSES,  EPA 
has  included  an  allowance  which  is 
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based  on  the  PSES  standard  if  one  had 
been  proposed.  EPA  is  proposing  this 
approach,  since  a  pollutant  may  pass 
the  pass-through  test  and  not  be 
regulated  as  PSES,  but  still  provide  a 
signiflcant  contribution  of  that  pollutant 
in  the  combined  waste  stream.  By 
adopting  this  approach,  EPA  can  ensure 
that  standards  for  indirect  dischargers 
are  equivalent  to  standards  for  direct 
dischargers,  and  still  allow  for  any 
contribution  by  this  pollutant  to  the 
combined  waste  stream. 

Chapter  14  of  the  technical 
development  document  provides  a  more 
thorough  discussion,  including  specific 
examples,  of  the  use  of  the  combined 
waste  stream  formula  or  building  block 
approaches.  EPA  encourages  all 
interested  parties  to  refer  to  this 
document  and  provide  comment  on  its 
selected  and  alternative  compliance 
monitoring  retjuirements. 

Some  facilities,  such  as  those  located 
near  auto  manufacturers,  claim  that 
their  waste  streams  vary  signiflcantly  for 
very  limited  time  spans  each  year,  and 
that  they  would  be  unable  to  meet 
limitations  based  on  their  annual  waste 
receipts  during  these  time  periods.  In 
these  cases,  one  set  of  limits  or 
standards  may  not  be  appropriate  for  the 
permit's  entire  period.  EPA 
recommends  that  a  tiering  approach  be 
used  in  such  situations.  In  tiered 
permits,  the  control  authority  issues  one 
set  of  permits  for  "standard"  conditions 
and  another  set  which  take  effect  when 
there  is  a  significant  change  in  the  waste 
receipts  accepted.  "EPA's  Industrial 
User  Permitting  Guidance  Manual" 
(September  1989)  recommends  that 
tiered  permits  should  be  considered 
when  production  rate  varies  by  20 
percent  or  greater.  Since  this  rule  is  not 
production  based,  EPA  recommends 
that  for  the  CWT  industry,  tiered 
permits  should  be  considered  when  the 
subcategory  determination  varies  for 
selected  time  periods  by  more  than  20 
percent.  An  example  when  a  tiered 
approach  may  be  appropriate  in  the 
CWT  industry  would  be  if  a  CWT 
facility's  major  customer  (in  terms  of 
flow)  does  not  operate  for  a  two  week 
period  in  December.  The  CWT  facility 
would  not  be  receiving  waste  receipts 
from  the  generating  facility  during  its 
two  week  closure  which  could  greatly 
alter  the  relative  percent  of  waste 
accepted  by  the  CWT  facility  for  the  two 
week  period  only. 

As  explained  previously,  many 
facilities  have  waste  streams  that  vary 
on  a  daily  basis.  EPA  cautions  that  the 
tiering  approach  should  only  be  used  for 
facilities  which  have  limited,  well- 
defined,  "non-standard"  time  periods.  A 
tiered  permit  should  only  be  considered 


when  the  control  authority  thoroughly 
understands  the  CWT  facility's 
operations  and  when  a  substantial 
change  in  the  relative  percentages  of 
waste  in  each  subcategory  would  effect 
permit  conditions. 

Finally,  as  described  in  Section  VII.D, 
the  Agency  considered,  but  is  not 
proposing  to  establish,  and  rejected  the 
suggestion  to  establish,  a  separate  set  of 
limitations  for  facilities  that  commingle 
flows  from  all  subcategories.  EPA  is 
concerned  that  this  approach  would  not 
address  its  concerns  about  co-dilution, 
instead  of  treatment,  occurring  as  a 
result  of  commingling  different  types  of 
waste  streams.  The  Agency  solicits 
comment  on  its  approach  to  multiple 
subcategory  facilities,  particularly  in 
regard  to  ensuring  effective  treatment. 
EPA  is  requesting  commenters  to  supply 
additional  data  which  they  may  have 
that  would  aid  in  characterizing  the 
efficiency  of  waste  treatment  systems  for 
facilities  which  commingle  waste  from 
multiple  subcategories  prior  to 
treatment.  If  adequate  data  become 
available,  EPA  will  reconsider  this  issue 
for  the  final  rule. 

XV.  Related  Acts  of  Congress,  Executive 
Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58 
Federal  Register  51735,  (October  4, 
1993)1.  the  Agency  must  determine 
whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

"(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  tciken 
or  planned  by  another  agency 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposal  is  a  "significant 
regulatory  action."  As  such,  this  action 
was  submitted  to  OMB  for  review. 
Changes  made  in  response  to  OMB 


suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  prepare  an 
initial  regulatory  flexibility  analysis 
(IRFA)  describing  the  impact  of  a 
proposed  rule  on  small  entities  as  part 
of  rulemaking.  Under  section  605(b)  of 
the  RFA,  if  the  Administrator  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  an  IRFA. 

Based  on  its  preliminary  assessment 
of  the  economic  impact  of  regulatory 
options  being  considered  for  the 
proposed  rule,  EPA  had  concluded  that 
the  proposal  might  significantly  affect  a 
number  of  small  entities.  Accordingly, 
EPA  prepared  an  IRFA  pursuant  to 
section  603(b)  of  the  RFA. 

The  IRFA  is  discussed  at  Section  XI.L 
and  found  in  Chapter  8  of  the 
"Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Centralized  Waste 
Treatment  Industry."  As  described 
above,  while  there  is  not  a  large  number 
of  small  businesses  in  absolute  terms 
that  would  be  subject  to  the  proposal,  a 
large  percentage  of  those  that  would  be 
(forty-five  out  of  63)  would  incur  annual 
costs  under  the  proposal  greater  than 
one  f>ercent  of  sales  (that  is,  annual 
costs  as  a  percentage  of  annual  revenue). 
Somewhat  fewer  (twenty-three  firms) 
would  have  costs  exceeding  three 
percent  of  sales.  EPA  notes  that  this 
analysis  does  not  account  for  the  extent 
that  a  company  can  pass  the  additional 
costs  of  compliance  on  to  their 
customers,  and  so  may  overstate  the 
impacts  of  the  proposed  rule. 

Pursuant  to  tiie  RFA  as  amended  by 
SBREFA,  EPA  convened  a  Small 
Business  Advocacy  Review  panel  as 
described  above  at  VI. H.  Section  VI.H. 
provides  detail  on  the  purpose  of  the 
panel  and  summarizes  the  issues  raised 
by  the  panel.  The  panel's  findings  are 
presented  in  the  "Final  Report  of  the 
SBREFA  Small  Business  Advocacy 
Review  Panel  on  EPA's  Planned 
Proposed  Rule  for  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Centralized  Waste  Treatment  Industry — 
January  23, 1998."  (This  document  is 
included  in  the  public  record).  The 
panel  made  several  recommendations 
that  are  reflected  in  today's  proposal. 
Because  the  panel  discussions  and 
recommendations  addressed  integral 


2344 


Federal  Register /Vol.  64.  No.  8 /Wednesday,  January  13.  1999 /Proposed  Rules 


analyses  and  decision  factors  that 
formed  the  basis  of  today's  proposal, 
their  discussion^  and  recommendations 
have  been  identified  throughout  this 
notice.  In  additipn,  the  following 
discussion  sumeiarizes  the  panel's 
recommendations,  describes  EPA's 
actions,  and  ideptifies  where  the  issues 
are  discussed  ini  today's  notice. 

(a)  EPA  should  solicit  comment  on  the 
number  of  small  entities  that  would  be 
subject  to  this  nile.  EPA  solicited  names 
and  addresses  of  additional  CWT 
facilities  in  the  Specific  data  and 
comments  solicitation  section,  XVI.B. 

(b)  EPA  should  consider  alternatives 
to  reduce  monitoring  costs.  EPA  today 
solicits  comments  on  an  alternative 
monitoring  scheine  in  which  facilities 
may  either  (1)  n^onitor  for  all  pollutants 
as  regulated  tod>y,  or  (2)  monitor  for  the 
conventional,  m^tal  parameters,  and  an 
indicator  parameter  such  as  hexane 
extractable  mateirial  (HEM)  for  the 
organic  pollutan|ts.  EPA  also  solicits 
comments  on  recommending  reduced 
monitoring  freqilencies  for  small 
businesses  to  alleviate  economic 
impacts.  These  issues,  as  well  as 
potential  bases  fpr  identifying  small 
businesses  for  purposes  of  providing 
monitoring  relief,  are  discussed  in  more 
detail  in  IX.D  arfd  in  the  comment 
solicitation  section,  XVI.B. 

(c)  EPA  shoula  consider  ways  to 
streamline  the  FvF  variance  process  for 
small  businesses.  EPA  considered  ways 
to  streamline  the  PDF  variance  process 
for  small  busine$ses  to  the  extent 
permitted  by  th0  Clean  Water  Act.  One 
option  considered  would  have  allowed 
facilities  to  submit  a  "group"  PDF 
request.  Howevar,  EPA  determined  that 
the  Clean  Water  (Act  requires  that 
facilities  submitjFDF  requests  on  a 
faciUty-specific  basis.  FDF  variances  are 
discussed  in  detail  in  XTV.C.l  of  today's 
notice.  I 

(d)  EPA  shoul^  consider  less  costly 
technology,  speOifically,  emulsion 
breaking  and  secondary  gravity 
separation  for  tHe  oils  subcategory.  EPA 
is  concerned  that  emulsion  breaking  and 
secondary  gravity  separation  may  not 
achieve  acceptable  pollutant  removals 
as  evidenced  by  EPA's  limited  sampling 
data  for  facilities  employing  this 
technology.  EPAj  is  requesting  comment 
and  additional  cvita  on  this  issue.  This 
issue  is  discussed  in  greater  detail  in 
IX.B.l.ii.  In  addition,  for  indirect 
dischargers  in  all  three  subcategories. 
EPA  is  proposing  pretreatment 
standards  based  on  the  least  expensive 
technology  optiqn  considered.  In  fact, 
PSES  for  the  oil^  subcategory  are  based 
on  less  costly  and  less  effective 
technology  than  the  oils  subcategory 
BAT  limitations.  The  less  costly  and 


effective  technology  was  selected  for  the 
basis  of  PSES  largely  due  to  small 
business  impact  concerns.  Finally,  in 
Section  XVI.B,  EPA  solicits  comments 
on  alternative  treatment  technologies 
that  would  accomplish  the  stated 
objectives  of  the  CWA  and  minimize 
any  significant  economic  impact  on 
small  entities. 

(e)  EPA  should  include  a  full  and 
balanced  discussion  of  possible  small 
business  relief  measures.  In  addition  to 
the  monitoring  alternatives  discussed 
above  and  the  selection  of  the  less  costly 
PSES  technology  basis,  EPA  also 
considered  several  other  regulatory 
alternatives  to  provide  relief  for  small 
businesses.  These  alternatives,  all  of 
which  involve  different  bases  for 
exemptions,  and  the  results  of  EPA's 
analyses  are  discussed  in  detail  in  XI.L 
Additionally,  EPA  solicits  comment  in 
IV.  S  and  XVI.B  on  regulatory 
alternatives  for  small  businesses. 
Specifically,  EPA  solicits  comments  on 
whether  exclusions  are  warranted  for 
any  portion  of  this  industry. 

(f)  EPA  should  consider  the  degree  of 
flexibility  available  under  the  Clean 
Water  Act  to  select  a  cost-effective 
treatment  option  on  which  to  base  new 
source  standards  for  the  metals 
subcategory.  Under  the  Clean  Water  Act, 
in  establishing  NSPS,  EPA  is  directed  to 
select  the  most  stringent  controls 
attainable  through  the  application  of  the 
best  control  technology  for  all 
pollutants.  In  addition,  EPA  is  directed 
to  take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 
non-water  quality  environmental 
impacts  and  energy  requirements.  EPA 
does  not  consider  the  increased  cost  of 
NSPS  for  the  metals  subcategory  to  be 

a  barrier  to  entry  for  new  sources  in  that 
subcategory  (see  Section  XI.H). 
However,  EPA's  technology  basis  for  the 
proposed  limitations  is  closely  tied  to 
its  preliminary  conclusion  that  facilities 
will  choose  to  recover  and  reuse  metals. 
In  the  event  that  EPA  concludes  that 
new  sources  would  not  generally  do  so, 
EPA  will  promulgate  NSPS  based  on  the 
proposed  BAT  technology  basis.  EPA 
solicits  comments  on  the  technology 
basis  selected  for  NSPS  for  the  metals 
subcategory  and  its  barrier  to  entry 
analysis  in  Section  XI.H. 

(g)  EPA  should  identify  any 
limitations  of  the  pollutant  loadings 
estimate  methodologies.  Based  on 
recommendations  by  panel  members, 
EPA  reviewed  its  loadings 
methodologies,  specifically  its  use  of 
non-detects  and  its  modeling 
procedures  for  assigning  current 
performance  estimates  to  oils 
subcategory  facilities.  Section  X.C  of 
today's  notice  discusses  all  of  the 


pollutant  loading  methodological  issues 
raised  during  the  SBREFA  panel  and 
requests  comment  on  them. 
Additionally,  each  of  the  issues  is 
discussed  in  detail  in  the  technical 
development  document.  Finally,  in 
XVI.B,  EPA  solicits  wastewater 
monitoring  data,  current  performance 
information,  and  current  pollutant 
loadiAgs  from  the  treatment  and/or 
recovery  of  oily  wastes,  wastewaters 
and/or  used  materials. 

(h)  EPA  should  solicit  additional  data 
and  perhaps  itself  perform  additional 
sampling  to  determine  if  an  adequate 
basis  exists  for  distinguishing  between 
hazardous  and  non-hazardous  flows. 
EPA  is  not  proposing  a  regulatory 
distinction  based  on  whedier  a  facility 
has  a  RCRA  permit  because  its  current 
analyses  do  not  support  such  a 
distinction.  This  issue  is  discussed 
further  in  Section  IV.T.  As  discussed  in 
VI.C,  following  the  completion  of  the 
SBREFA  panel,  EPA  obtained  grab 
samples  of  non-hazardous  oily 
wastewaters  from  10  additional  oils 
facilities.  Additionally,  in  today's 
notice,  EPA  solicits  additional 
analytical  data  on  the  pollutants  and 
concentration  of  pollutants  in  non- 
hazardous  CWT  waste  receipts  and 
hazardous  CWT  waste  receipts.  While 
the  analytical  results  of  the  recent 
sampling  episodes  are  in  the  appendix 
of  the  technical  development  document, 
EPA  has  not  included  these  results  in 
the  analyses  presented  today.  EPA  will 
reconsider  this  issue  based  on  the  recent 
sampling  data  and  any  analytical  data 
submitted  during  the  comment  period 
prior  to  promulgation. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
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inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  the  final  rule 
with  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  the 
proposed  rule,  if  promulgated,  would 
not  contain  a  Federal  mandate  that  will 
result  in  expenditures  of  $100  miUion  or 
more  for  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year. 
Accordingly,  today's  proposal  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  EPA  has 
determined  that  this  proposal  contains 
no  regulation  requirements  that  might 
signiBcantly  or  uniquely  effect  small 
governments,  and,  thus,  is  not  subject  to 
the  requirements  of  section  203  of 
UMRA.  The  proposal  itself,  if 
promulgated,  would  not  establish 
requirements  that  would  apply  to  small 
governments.  Any  new  costs  that  may 
result  would  arise  from  previously 
promulgated  regulatory  requirements, 
not  promulgation  of  CWT  limitations 
and  standards.  EPA  has,  however, 
sought  meaningful  and  timely  input 
from  the  private  sector,  states,  and  small 
governments  on  the  development  of  this 
notice.  Prior  to  issuing  this  proposed 
rule,  EPA  met  with  members  of  private 
sector  as  discussed  earlier  in  the 
preamble. 

As  noted,  EPA  has  determined  that 
the  requirements  being  proposed  today 
will  not  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments.  EPA  recognizes  that  small 
governments  may  own  or  operate 
POTWs  that  will  need  to  enter  into 
pretreatment  agreements  with  the 
indirect  dischargers  of  the  CWT 
industry  that  would  be  subject  to  this 
proposed  rule.  However,  EPA  currently 
estimates  that  the  added  costs  of 
entering  into  or  modifying  existing 
pretreatment  agreements  will  be 
minimal.  The  main  costs  resulting  frt>m 


this  proposed  rule  will  fall  upon  the 
private  entities  that  own  and  operate 
CWT  facilities. 

D.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq..  EPA  must  submit  an  information 
collection  request  covering  information 
collection  requirements  in  proposed 
rules  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  approval. 
OMB  has  previously  approved 
information  collection  requirements  for 
CWA  direct  dischargers  to  comply  with 
their  NPDES  permits  and  for  indirect 
dischargers  to  comply  with  pretreatment 
requirements.  Burden  estimates  for 
direct  dischargers  to  comply  with  this 
rule  are  contained  in  the  "National 
Pollutant  Discharge  Elimination  System 
(NPDES)/Compliance  Assessment/ 
Certification  Information"  ICR  (OMB 
control  no.  2040-0110).  Burden 
estimates  for  indirect  discharging 
facilities  to  comply  with  40  CFR  Part 
403  are  included  in  the  "National 
Pretreatment  Program  (40  CFR  Part 
403)"  ICR  (OMB  control  no.  2040-0009). 

E.  National  Technology  Transfer  and 
Advancement  Act 

Under  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 
use  volimtary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget 
(OMB),  an  explanation  of  the  reasons  for 
not  using  such  standards.  The  following 
discussion  summarizes  EPA's  response 
to  the  requirements  of  the  NTTAA. 

EPA  performed  a  search  of  the 
technical  literature  to  identify  any 
applicable  analytical  test  methods  from 
industry,  academia,  voluntary 
consensus  standard  bodies,  and  other 
parties  that  could  be  used  to  measure 
the  analytes  in  today's  proposed 
rulemaking.  EPA's  search  revealed  that 
there  are  consensus  standards  for  many 
of  the  analytes  specified  in  the  tables  at 
40  CFR  136.3.  Even  prior  to  enactment 
of  the  NTTAA,  EPA  has  traditionally 
included  any  applicable  consensus  test 
methods  in  its  regulations.  Consistent 
with  the  requirements  of  the  CWA, 


those  applicable  consensus  test  methods 
are  incorporated  by  reference  in  the 
tables  at  40  CFR  136.3.  The  consensus 
test  methods  in  these  tables  include 
American  Society  for  Testing  Materials 
(ASTM)  and  Standard  Methods. 

Today's  proposal  would  require 
dischargers  to  monitor  for  up  to  18 
metals,  18  organics,  BODs,  total  cyanide, 
hexavalent  chromium,  TSS,  and  Oil  and 
Grease  (HEM).  Examples  of  pollutants 
with  consensus  methods  promulgated 
by  reference  in  today's  rule  include  the 
metals,  total  cyanide,  BOD5,  TSS,  and 
some  organic  pollutants  such  as 
fluoranthene  and  2,4,6-trichlorophenol. 
In  addition,  EPA  is  developing 
additional  data  for  certain 
nonconventional  pollutants  not 
included  in  the  tables  at  40  CFR  136.3 
in  support  of  the  centralized  waste 
treatment  rule  and  the  relevant 
analytical  methods  are  discussed  in 
section  VI.D  of  this  preamble.  The 
pollutants  for  which  additional  data  are 
being  gathered  include  acetophenone, 
aniline,  pyridine,  o-cresol,  p-cresol,  2,3- 
dichloroaniline.  and  benzoic  acid.  EPA 
notes  that  no  applicable  consensus 
methods  were  found  for  those 
pollutants.  EPA  plans  to  approve  use  of 
test  methods  for  these  pollutants, 
including  any  applicable  consensus 
methods,  if  available,  in  conjunction 
with  the  promulgation  of  the  CWT  final 
rule.  Commenters  should  identify  any 
potentially  applicable  voluntary 
consensus  standards  for  EPA's 
consideration. 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  risk  or  safety  risk 
that  the  Agency  has  reason  to  believe 
may  have  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  under 
Executive  Order  12866.  However,  EPA 
did  evaluate  children's  health  effects 
(specifically,  impaired  IQ)  in  its  analysis 
of  environmental  benefits  (see  xn.B). 
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G.  The  Edible  Oil  Regulatory  Refonn  Act 

The  Edible  Oil  Regulatory  Reform 
Act,  Public  Law|l04-55,  requires  most 
federal  agencies  to  differentiate 
between,  and  establish  separate  classes 
for  (1)  animal  fats  and  oils  and  greases, 
fish  and  marine  tnammal  oils,  and  oils 
of  vegetable  origin,  and  (2)  other  greases 
and  oils,  including  petroleum,  when 
issuing  or  enforqing  any  regulation  or 
estabUshing  any  interpretation  or 
guideline  relating  to  the  transportation, 
storage,  dischar^,  release,  emission,  or 
disposal  of  a  fat,ioil,  or  grease. 

"Hie  Agency  believes  that  vegetable 
oils  and  animal  (ats  pose  similar  types 
of  threats  to  the  Environment  as 
petroleum  oils  When  spilled  to  the 
environment  (62  FR  54508  Oct.  20. 
1997). 

The  deleterioi|s  enviroiunental  effects 
of  spills  of  petroleum  and  non- 
petroleum  oils,  including  animal  fats 
and  vegetable  oi|s,  are  produced 
through  physical  contact  and 
destruction  of  fo^d  sources  (via 
smothering  or  cc^ting)  as  well  as  toxic 
contamination  (62  FR  54511).  However, 
the  permitted  di$charge  of  CWT 
wastewater  containing  residual  and 
dilute  quantities!  of  petroleum  and  non- 
petroleum  oils  i^  significantly  different 
from  an  uncontrolled  spill  of  pure 
petroleum  or  noA-petroleiun  oil 
products. 

CWT  facilitieslthat  would  be  subject 
to  the  proposal  do  not  typically  accept 
wastes  with  app^iable  amoimts  of 
animal  fats  and  dils,  etc.  The  exception 
are  grease  trap  vs^stes.  Today's  proposal 
would  not  applyito  that  portion  of 
wastewater  treated  at  CWT  faciUties  that 
represents  greas^  trap  wastes. 

H.  Executive  Order  12875:  Enhancing 
Intergovernmenwl  Partnerships 

Under  Executive  Order  12875,  EPA 
sgulation  that  is  not 
te  and  that  creates  a 
state,  local  or  tribal 
bss  the  Federal 
jides  the  funds 
necessary  to  pay  |the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  wit|i  representatives  of 
affected  State,  lo^l  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  govemi^ents,  and  a  statement 
supporting  the  n^ed  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  Et'A  to  develop  an 
effective  process  i  permitting  elected 


may  not  issue  a  ; 
required  by  stati 
mandate  upon  a  | 
government,  unlf 
government  pro\ 


officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
memdates." 

Today's  proposed  rule  would  not,  if 
promulgated,  create  a  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  The  proposal  would 
estabhsh  requirements  that  apply  to 
directly  and  indirectly  discharging  CWT 
faciUties  and  not  to  State,  local,  or  tribal 
governments.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  would  not  apply 
to  this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  would  not,  if 
promulgated,  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments  or  impose  substantial 
direct  compliance  costs  on  those 
communities.  The  proposal  would 
establish  requirements  that  apply  to 
directly  and  indirectly  discharging  CWT 
facilities  and  not  to  tribal  governments 
or  their  communities.  Accordingly,  the 
requirements  of  Executive  Order  13084 
would  not  apply  to  this  rule. 


XVI.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  EPA  is  fnterested  in 
participating  in  study  plans,  data 
collection  and  documentation.  Please 
refer  to  the  "For  Further  Information" 
section  at  the  begiiming  of  this  preamble 
for  technical  contacts  at  EPA.  Comments 
on  the  proposal  must  be  received  by  (60 
days  after  publication  in  Federal 
Register]. 

B.  Specific  Data  and  Comment 
Solicitations 

1.  Estimation  of  Industry  Size 

Based  on  data  gathered  from  various    - 
sources  for  today's  proposal,  EPA  has 
estimated  there  are  205  facilities  in  the 
CWT  industry.  EPA  solicits  general 
comments  on  this  estimate  as  well  as 
specific  information  on  the  number, 
name,  location,  and  company 
information  (particularly  size  status)  of 
facilities  within  the  industry  (See 
Section  V.A  and  Section  VI).  In 
addition,  EPA  is  aware  that  an  emerging 
activity  at  many  CWT  facilities  is  the 
recovery  of  used  glycols.  EPA  requests 
information  on  CWT  facilities  that  are 
performing  this  service  alone  or  in 
combination  with  other  CWT  activities. 

2.  Applicability  to  FaciUties  Subject  to 
40  CFR  (Parts  400  through  471) 

As  described  in  Section  IV.  B,  EPA  is 
today  proposing  to  include  within  the 
scope  of  the  CWT  rule  wastewater 
received  from  off-site  (and  commingled 
for  treatment  with  on-site  wastewater)  at 
faciUties  currently  subject  to  limitations 
or  standards  unless  the  wastes  received 
from  off-site  for  treatment  would  be 
subject  to  the  limitations  or  standards  as 
the  on-site  generated  wastes. 

Alternatively,  EPA  is  considering  an 
option  that  allows  (subject  to  permit 
writer's  discretion)  manufacturing 
faciUties  who  treat  off-site  wastes  to 
meet  all  categorical  limitations  and 
standcirds  that  would  otherwise  apply  to 
the  off-site  wastewater  and  to  set 
limitations  and  pretreatment  standards 
using  the  "combined  waste  stream 
formula"  or  "building  block  approach" 
as  modified  by  today's  notice.  EPA 
envisions  that  the  second  alternative 
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would  be  preferable  for  facilities  that 
only  receive  continuous  flows  of 
process  wastewaters  with  relatively 
consistent  pollutant  profiles  from  a 
limited  number  of  customers.  The 
decision  to  base  limitations  in  this 
manner  would  be  at  the  permit  writers' 
discretion  only.  EPA  solicits  comment 
on  this  alternative  as  well  as  the 
application  of  the  CWT  rule  to 
manufacturing  facilities  in  general. 

3.  Applicability  to  Manufacturing 
Facilities  That  Are  Not  Subject  to  40 
CFR  (Parts  400  through  471) 

EPA  has  not  established  effluent 
limitations  guidehnes  or  pretreatment 
standards  for  all  manufacturing 
industries.  Under  EPA  regulations,  the 
permit  «rriter  would  develop  BPJ  limits 
for  such  facilities.  However,  like  the 
faciUties  described  in  Solicitation  2 
above,  some  of  these  may  accept  off-site 
wastewater  that  is  commingled  for 
treatment  with  on-site  process 
wastewater.  These  off-site  wastewaters 
may  be  subject  to  existing  guidelines 
and  standards.  EPA's  present  thinking  is 
that,  with  respect  to  such  wastewater, 
the  facility  would  be  a  CWT  facility  and 
the  associated  wastewater,  subject  to 
CWT  limits.  Its  on-site  wastewater 
would  be  subject  to  BPJ  limits. 
Alternatively,  applying  either  a  building 
block  or  combined  waste  stream  formula 
approach,  on-site  wastewater  would  be 
subject  to  BPJ  limits  or  standards  and 
the  off-site  categorical  wastewater 
subject  to  categorical  limits.  The  Agency 
solicits  comment  on  how  it  should  treat 
such  facilities.  (See  discussion  in 
Section  IV.a). 

4.  Zero  Discharge  Requirement  for 
Facilities  Engaged  in  High  Temperature 
Metals  Recovery 

EPA's  data  show  that  high 
temperature  metals  recovery  (HTMR) 
operations  generate  no  process 
wastewater.  Accordingly,  EPA  excluded 
HTMR  recovery  operations  from  the 
scope  of  the  CWT  rule.  EPA  is  also 
considering  whether  this  rule,  when 
promulgated,  should  include  a 
subcategory  for  HTMR  operations  with 
a  zero  discharge  requirement.  EPA  is 
requesting  comment  on  such  an 
approach  and  speciHcally  seeks  any 
data  on  facilities  that  may  produce  a 
process  wastewater  in  their  HTMR 
operations. 

5.  Used  Oil  Filter  Recycling 

EPA's  data  show  that  used  oil  filter 
recycling  operations  generate  no  process 
wastewater.  Therefore,  EPA  excluded 
used  oil  filter  recycling  operations  from 
the  scope  of  the  CWT  rule  as  proposed 
today.  EPA  is  also  considering  whether 


this  rule,  when  promulgated,  should 
include  a  subcategory  for  used  oil  filter 
recycling  with  a  zero  discharge 
requirement  for  such  operations.  EPA  is 
requesting  comment  on  such  an 
approach  and  the  number  of  facilities 
engaged  in  this  activity.  EPA 
specifically  seeks  any  data  on  any  such 
facilities  that  may  produce  a  process 
wastewater  in  their  operations. 

6.  Stabilization 

EPA's  data  show  that  waste       \ 
solidification/stabilization  operations 
are  dry  and  do  not  produce  a 
wastewater.  As  such,  stabilization/ 
solidification  processes  are  not  subject 
to  the  CWT  rule  as  proposed  today.  EPA 
is  also  considering  whether  this  rule, 
when  promulgated,  should  include  a 
subcategory  for  stabilization  operations 
with  a  zero  discharge  requirement.  EPA 
is  requesting  comment  on  such  an 
approach  and  specifically  seeks  any 
data  on  facilities  that  may  produce  a 
process  wastewater  in  their  stabilization 
operations. 

7.  Other  Applicability  Issues 

In  addition  to  the  applicability  issues 
discussed  above,  EPA  solicits  comments 
on  each  of  the  issues  discussed  in  IV  as 
well  as  any  other  applicability  issues 
that  are  not  specifically  addressed  in 
today's  notice. 

8.  Mixed  Waste  Subcategory 

Based  on  comments  on  the  original 
proposal,  for  today's  proposal,  EPA 
considered  a  fourth  subcategory,  a 
mixed  waste  subcategory,  that  would 
apply  to  facilities  that  accept  wastes  in 
multiple  subcategories.  Limitations  and 
pretreatment  standards  for  this 
subcategory  would  combine  pollutant 
limitations  from  all  three  subcategories, 
selecting  the  most  stringent  value  where 
they  overlap.  EPA  has  chosen,  however, 
not  to  propose  a  mixed  waste 
subcategory.  EPA  is  eager  to  ensure  that 
mixed  wastes  receive  adequate 
treatment.  In  many  cases,  facilities  that 
accept  wastes  in  multiple  subcategories 
do  not  have  treatment  in  place  to 
provide  effective  treatment  of  all  waste 
receipts.  EPA  solicits  comments  on 
ways  to  develop  a  "mixed  waste 
subcategory"  while  ensuring  treatment 
rather  than  dilution  (See  discussion  in 
Section  VII.D). 

Alternatively,  EPA  considered  an 
approach  which  would  allow  facilities 
to  round  the  relative  percent  of  wastes 
in  each  subcategory  to  the  nearest  five 
percent  (by  volume).  However,  EPA  is 
concerned  that  this  approach  may  allow 
facilities  to  discharge  large  quantities  of 
untreated  pollutants  on  a  mass  basis, 
particularly  from  facilities  with  large 


discharge  flows.  Therefore,  for  today's 
notice.  EPA  is  not  proposing  this 
approach.  EPA  solicits  comments  on 
this  approach  and  ways  to  implement  it 
while  ensuring  treatment,  rather  than 
dilution. 

Finally,  EPA  requests  additional  data 
that  would  aid  in  characterizing  the 
efficiency  of  waste  treatment  systems 
that  commingle  waste  from  multiple 
subcategories  prior  to  treatment. 

9.  Characterization  of  Wastewater 
Resulting  From  Dissolved  Air  Flotation 

EPA  solicits  data  on  the  chemical 
composition  of  wastewaters  resulting 
from  the  effective  treatment  of  CWT 
wastewaters  using  dissolved  air 
flotation  (DAF).  EPA  is  particularly 
interested  in  obtaining  data  on  DAF 
systems  which  are  designed  and 
operated  to  effectively  remove  oil  and 
grease  and  TSS.  All  of  the  DAF  systems 
studied  by  EPA  were  used  at  facilities 
that  discharge  to  POTWs  and,  therefore, 
optimal  control  of  oil  and  grease  and 
TSS  is  not  required.  In  addition,  EPA 
solicits  data  on  the  effectiveness  of 
dissolved  air  flotation  systems  in 
general.  As  such,  EPA  solicits  data  on 
the  composition  of  CWT  wastewaters 
entering  and  leaving  dissolved  air 
flotations  systems.  (See  discussion  in 
Section  IX.B.l.b.ii). 

10.  Economic  Achievability  of  Oils 
Subcategory  PSES  Options 

As  detailed  in  IX.B  of  today's  notice, 
while  EPA  generally  sets  the  technology 
basis  for  PSES  equivalent  to  BAT,  EPA 
is  proposing  a  less  stringent  option  for 
PSES  for  the  oils  subcategory  than  that 
established  for  BAT  based  on  economic 
achievability  concerns.  EPA  requests 
comments  on  whether  any  treatment 
technology  basis  more  stringent,  albeit 
more  expensive,  than  dissolved  air 
flotation  is  economically  achievable. 

11.  Use  of  Indicator  Parameters  for 
Organic  Pollutants 

EPA  recognizes  that  monitoring  costs 
represent  a  significant  portion  of  the 
compliance  costs  of  this  proposed  rule. 
This  is  particularly  true  for  facilities  in 
the  oils  subcategory,  many  of  which  are 
owned  by  small  businesses.  The 
majority  of  the  costs  associated  with 
EPA's  recommended  monitoring  scheme 
are  for  organic  pollutants.  As  such,  EPA 
is  considering  an  alternative  to  allow 
facilities  to  either  (1)  monitor  for  all 
pollutants  as  regulated  today,  or  (2) 
monitor  for  the  conventional  and  metal 
parameters  and  an  indicator  parameter 
such  as  hexane  extractable  material 
(HEM)  or  silica  gel  treatment — hexane 
extractable  material  (SCT-HEM)  for  the 
organic  pollutants.  EPA  solicits 
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comment  on  this  alternative,  the 
appropriaten^s  of  HEM  or  SGT-HEM 
as  an  indicatot-  parameter,  alternative 
indicator  parameters,  and  the  use  of 
indicator  parameters  in  general.  (See 
Section  IX.D)J 

12.  Reduced  Nlonitoring  Frequencies  for 
Facilities  Ow<ied  by  Small  Businesses 

EPA  recognizes  that  monitoring  costs 
represent  a  significant  share  of  the 
compliance  cSsts  of  this  proposed  rule, 
particularly  fdr  small  businesses.  EPA  is 
considering  offering  facilities  an 
alternative  monitoring  scheme  involving 
indicator  parameters  to  alleviate  some  of 
the  costs  associated  with  monitoring.  In 
the  event  that  a  suitable  indicator 
parameter  caitnot  be  found,  EPA  is  also 
considering  recommending  reduced 
monitoring  fnsquencies  for  small 
businesses  to  lalleviate  economic 
impacts. 

A:  detailed]  in  Section  IX.D.  under  a 
reduced  monitoring  alternative,  two  sets 
of  limitationsiand  pretreatment 
standards  would  be  promulgated. 
Although  the  long-term  average  for  both 
sets  of  limitations  would  be  based  upon 
the  same  technology  and  same  long- 
term  average  performance,  the  monthly 
average  limitations  calculated  based 
upon  reduced  monitoring  assumptions 
would  be  higker  (less  stringent).  EPA  is 
concerned  thit  facilities  may  target  the 
monthly  average  as  the  basis  for  their 
desi.^n  and  operation  of  pollution 
control  and  treatment  to  comply  with 
the  regulation,  rather  than  the  long-term 
average  that  fbrmed  the  basis  of  the 
Umitations.  Ofne  way  to  ensiu^  that  the 
appropriate  l#vel  of  control  is  not 
jeopardized  it  favor  of  reduced 
monitoring  costs  would  be  to  allow  the 
alternative  lii^iitations  to  apply  only 
when  monitoring  is  conducted  at  a 
lower  frequerjcy  than  assumed  in  the 
development  iof  the  limitations  that 
apply  to  non-^mall  business  facilities. 
EPA  solicits  Comment  on  this  and  other 
alternatives  \i  ensure  that  the 
monitoring  ralief  provides  relief  without 
jeopardizing  environmental 
performance.  EPA  also  solicits  comment 
on  the  likelihlood  that  permitting 
authorities  would  follow  EPA 
recommendations  regarding  reduced 
monitoring  fipquencies  for  small- 
business  owried  and  operated  facilities. 

Finally,  EPA  solicits  comments  on 
potential  basis  for  denning  small 
businesses  fo^  purposes  of  this 
monitoring  ralief.  (See  discussion  in 
Section  IX.Dl 


13.  Loadings 

Section  X.( 
technical  de\ 
the  methodol 


lethodology 

:  and  Chapter  12  of  the 
alopment  document  detail 
jgies  EPA  used  to  estimate 


baseline  loadings,  post-regulation 
loadings,  and  pollutant  removals.  EPA 
solicits  comment  on  these 
methodologies.  Specifically.  EPA 
requests  comment  on  its  representation 
of  "non-detect"  data,  its  method  of 
imputing  data,  and  the  modeling 
procedures  used  for  estimating  baseline 
pollutant  loadings  for  the  oils 
subcategory. 

14.  Regulatory  Costs 

Section  X.B,  Chapter  11  of  the 
technical  development  document,  and 
the  "Detailed  Costing  Document  for  the 
Centralized  Waste  Treatment  Industry" 
discuss  EPA's  estimates  of  the  cost  for 
CWT  facilities  to  achieve  the  effluent 
limitations  and  standards  proposed 
today.  EPA  solicits  comment  on  all 
aspects  of  the  methodology  and  data 
used  to  estimate  these  compliance  costs. 

15.  Cost  Estimates  for  Direct  Dischargers 
in  Oils  Subcategory 

For  direct  dischargers,  EPA's  cost 
analysis  was  not  able  to  distinguish 
between  Option  8  and  Option  9.  All  of 
the  direct  discharging  facilities  in  this 
subcategory  for  which  EPA  estimated 
costs  currently  employ  rather  extensive 
treatment  (relative  to  the  rest  of  the 
facilities  in  the  oils  subcategory),  but  the 
treatment  technologies  for  the  majority 
of  the  facilities  are  different  from  the 
technology  basis  for  Option  8  or  Option 
9.  While  EPA  believes  these  treatment 
technologies  would  allow  these 
facilities  to  comply  with  either  option 
for  many  pollutants,  none  of  these  in- 
place  treatment  technologies  would 
achieve  signiOcant  removals  of  metals 
pollutants.  Therefore,  for  both  options. 
EPA  included  costs  of  installing  and 
operating  dissolved  air  flotation.  EPA 
believes  its  estimates  (for  both  options) 
are,  in  fact,  overestimates.  EPA  does, 
however,  believe  that  meeting  the  more 
stringent  Option  9  will  result  in 
additional  removals  while  the  cost 
differences  will  be  negligible.  EPA 
solicits  comments  on  its  conclusion  as 
well  as  quantitative  information  on  the 
cost  differences  for  such  facilities. 

16.  Cost  Estimates  for  Direct  Dischargers 
in  Organics  Subcategory 

EPA  believes  that  all  direct 
discharging  facilities  in  the  organics 
subcategory  currently  employ 
equalization  and  biological  treatment 
systems.  EPA  has  assumed  that  all 
facilities  which  currently  utilize 
equalization  and  biological  treatment 
will  be  able  to  meet  the  BPT  limitations 
without  additional  capital  or  operating 
costs.  While  EPA  recognizes  that  some 
facilities  may  incur  increased  operating 
costs  associated  with  the  proposed 


limits,  EPA  believes  these  increases  are 
negligible  and  has  not  quantified  them. 
EPA  solicits  comments  on  its 
assumptions  for  these  facilities  as  well 
as  specific  data  which  would  aid  in 
quantifying  these  increases. 

17.  BaseUne  Closures 

Based  on  information  obtained  in  the 
Waste  Treatment  Industry 
Questionnaire,  at  the  time  of  the  original 
proposal  EPA  estimated  that 
approximately  20  percent  of  the 
commercial  CWT  facilities  were 
unprofitable.  Through  telephone  calls  to 
these  facilities,  EPA  found  that  many  of 
these  facilities  were  still  in  operation 
three  years  later,  even  though  they 
continued  to  be  unprofitable.  The 
continued  operation  of  such  a  large 
share  of  unprofltable  facilities  in  the 
industry  raises  a  significant  issue.  It 
suggests  that  some  of  the  traditional 
tools  of  economic  analysis  used  to 
project  potential  closures  in  an  industry 
due  to  costs  of  compliance  may  not 
accurately  predict  real  world  behavior 
in  a  market  where  owners  have 
historically  demonstrated  a  willingness 
to  continue  operating  unprofitable 
facilities.  Therefore,  for  this  proposal, 
EPA  has  not  eliminated  baseline 
closures  from  its  analysis  of  economic 
impacts.  EPA  solicits  comments  on  this 
approach  and  on  alternative  methods 
that  could  be  used  to  identify  baseline 
closures  for  this  industry  (See  Section 
XI.B). 

18.  Market  Model  Approach 

For  this  industry.  EPA  developed  a 
market  model  to  predict  the  impact  of 
the  regulation  on  the  industry.  Markets 
are  defined  as  monopoly,  duopoly,  or 
perfect  competition,  depending  on  the 
number  of  facilities.  Any  market  with 
more  than  three  facilities  is  defined  as 
perfectly  competitive.  This  approach 
may  overstate  impacts  in  markets  with 
one  or  two  facilities,  and  may 
understate  impacts  on  markets  with 
three  to  ten  facilities.  EPA  solicits 
comments  on  this  approach  and  on 
appropriate  ways  to  determine  levels  of 
competition  for  CWT  markets  (See 
XI.C.2). 

19.  SBREFA  Panel  Recommendations 

In  today's  notice.  VI.H.  and  XV.B 
detail  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
and  the  recommendations  of  the 
SBREFA  Small  Business  Advocacy 
Review  panel.  Additional  references  to 
the  panel  discussions  and 
recommendations  have  been  identiBed 
throughout  this  notice.  In  particular. 
Section  XV.B  describes  many  of  the 
panel's  recommendations  and 
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summarizes  EPA's  response.  EPA 
solicits  data  and  comments  on  all  issues 
raised  by  the  panel  members. 

20.  Regulatory  Alternatives  for  Small 
Businesses 

Because  EPA  projects  significant  costs 
for  many  CWT  facilities  owned  by  small 
firms,  EPA  analyzed  several  alternatives 
which  would  exempt  various  portions 
of  the  industry. 

EPA's  primary  concern  with  an 
exclusion  based  on  these  analyses  is 
that  they  represent  one  snapshot  of  a 
rapidly  changing  industry.  EPA  is 
concerned  that  if  any  segment  of  the 
industry  were  excluded,  the  segment 
might  quickly  expand  as  a  result  of  the 
exclusion,  leading  to  much  greater 
discharges  within  a  few  years  than 
predicted  by  existing  data.  In  addition. 
EPA  believes  that  most  CWT  facilities 
have  substantial  unused  capacity. 

EPA  soUcits  coipments  on  a  small 
business  exclusion  that  would  minimize 
impacts  on  small  firms  for  which 
projected  compliance  costs  represent  a 
significant  share  of  costs  or  net  income, 
or.  more  generally,  any  regulatory 
alternative  that  would  minimize  the 
economic  impacts  on  small  businesses. 
EPA  is  particularly  interested  in 
obtaining  information  on  any  less 
costly,  but  effective,  treatment 
technology  alternatives.  Additionally, 
EPA  solicits  information  on  the  current 
amount  of  unused  capacity  in  the  CWT 
industry  (See.Section  XI.L). 

21.  Waste  Receipt  Characterization 

As  detailed  in  Sections  VIII.B, 
industry  has  provided  very  little 
information  on  the  concentration  of 
pollutants  in  their  waste  receipts.  EPA 
requests  qualitative  and  quantitative 
data  on  a  subcategory  basis  on  the  types 
of  waste  accepted  for  treatment  as  well 
as  constituents  found  in  the  incoming 
wastes,  wastewaters,  and  used 
materials.  EPA  specifically  requests 
quantitative  data  on  waste  receipts  fi-om 
the  organics  subcategory  that  have  not 
been  commingled  with  waste  receipts 
from  other  subcategories. 

22.  Characterization  of  Wastewater 

EPA  is  interested  in  the  pollutant 
levels  in  wastewater  resulting  from 
treatment  processes  currently  in  place  at 
CWT  facilities  including  the 
technologies  discussed  in  this  preamble 
and  any  other  effective  technologies. 
EPA  is  particularly  interested  in  the 
pollutant  levels  currently  being 
discharged  in  the  treated  final  effluent 
resulting  solely  from  the  treatment  of 
organics  wastes  and  wastewaters  at 
organics  facilities.  Specifically.  EPA 
requests  discharge  monitoring  data  from 


treatment  trains  that  treat  wastes  from  a 
sole  subcategory  prior  to  commingling 
with  wastewaters  from  other 
subcategories,  non-contaminated 
stormwater,  or  other  sources  of  water. 
As  supporting  information  for  this 
information,  EPA  requests  the 
concentrations  of  pollutants  in  waste 
receipts  and  in  intermediate  waste 
streams  that  correspond  to  the  reporting 
period  of  the  final  effluent  discharges. 

EPA  also  requests  detailed 
information  about  the  treatment  system 
at  the  facility.  To  determine 
autocorrelation  in  the  data,  EPA 
requests  final  effluent  data  that  contain 
many  measurements  for  each  pollutant 
for  every  single  day  over  an  extended 
period  of  time.  (When  data  are  said  to 
be  positively  autocorrelated,  it  means 
that  measurements  taken  at  different 
time  periods  are  similar.  See  discussion 
in  IX.E) 

Prior  to  submitting  information  about 
the  wastewater  currently  in  place  at 
your  CWT  facility,  please  discuss  your 
data  submission  with  one  of  the 
technical  contacts  in  the  "For  Further 
Information"  section  at  the  beginning  of 
this  preamble. 

23.  RCRA  Classification 

EPA's  database  contains  information 
that  was  collected  at  facilities  which 
treat  hazardous  waste  only,  non- 
hazardous  waste  only,  and  a  mixture  of 
hazardous  and  non-hazardous  wastes. 
EPA  soUcits  comments  and  data  on  the 
pollutants  and  concentration  of 
pollutants  in  non-hazardous  CWT  waste 
receipts  and  in  hazardous  CWT  waste 
receipts. 

24.  Waste  Receipt  Subcategorization 
Determination  Procedure 

EPA  sohcits  comment  on  the 
subcategorization  determination 
procedure  outlined  in  XIV.E  of  this 
notice.  Specifically,  EPA  requests  data 
on  waste  receipts  that  have  not  been 
subcategorized  and  mixed  waste 
receipts  that  can  not  be  classified  into 
a  single  subcategory  using  the 
recommended  approach. 

25.  Facility  Subcategorization 
Determination 

In  developing  today's  notice,  for  ease 
of  implementation,  EPA  considered  a 
facility  subcategorization  approach 
which  would  allow  CWT  facilities  to 
round  the  relative  percentage  of  wastes 
in  each  subcategory  to  the  nearest  five 
percent  (by  volume).  EPA  solicits 
comments  on  this  approach  and  ways  to 
implement  it  while  ensuring  treatment, 
rather  than  co-dilution  (see  XIV.E). 


26.  Status  of  Companies  Owning  CWT 
Facilities 

EPA  had  to  make  a  number  of 
assumptions  when  formulating  its 
company-level  profiles,  as  detailed  in 
Section  XI.B  EPA  solicits  comments  on 
these  assumptions. 

27.  New  Source  Performance  Standards 
Selection  for  Metals  Subcategory 

In  establishing  NSPS.  EPA  is  directed 
to  select  the  technology  basis  that 
represents  the  most  stringent  controls 
attainable  through  the  application  of  the 
best  control  technology  for  all 
pollutants.  EPA  is  also  directed  to  take 
into  consideration  the  cost  of  achieving 
the  effluent  reduction  and  any  non- 
water  quality  environmental  impact.  In 
today's  proposal,  EPA  proposed 
limitations  and  standards  for  the  metals 
subcategory  based  on  the  metals  option 
3  technology.  The  model  facility  for 
metals  Option  3  recovers  metals  and 
sells  them  to  a  smeher  for  reuse.  EPA 
solicits  comments  and  data  on  the 
market  for  recovered  metals  and 
revenue  generated  from  the  sale  of 
recovered  metals.  EPA  also  solicits 
comments  on  the  extent  to  which  new 
sources  may  chose  to  recover  and  reuse 
metals  through  the  Option  3  technology 
basis  or  simply  comply  with  the 
limitations  and  continue  to  dispose  of 
their  metal  sludges  in  a  landfill. 

Finally,  for  today's  proposal,  in 
evaluating  NSPS  for  the  metals 
subcategory,  EPA  used  a  "barrier  to 
entry"  analysis.  EPA  has  traditionally 
evaluated  different  technologies  for 
NSPS  by  testing  whether  the  cost  of  a 
particular  technology  is  so  great  as  to  act 
as  a  barrier  to  the  entry  of  new  firms 
into  the  business.  EPA  has  tentatively 
determined  that  the  proposed 
technology  basis  will  not  pose  a  barrier 
to  entry.  However,  as  discussed  further 
in  Section  IX. B,  EPA  also  considered 
another  technology  basis  that  would 
remove  only  slightly  less  pollutants  at 
significantly  lower  costs.  EPA  solicits 
comment  on  its  technology  basis 
selected  for  NSPS  for  the  metals 
subcategory. 

28.  Transfer  of  Oil  and  Grease 
Limitations  From  Industrial  Laundries 
orTECI 

As  discussed  in  IX.B,  EPA  has 
reviewed  data  from  the  Industrial 
Laundries  and  the  TECI  rulemaking  for 
dissolved  air  flotation  systems.  For 
similar  influent  oil  and  grease 
concentrations,  these  systems  removed 
oil  and  grease  to  levels  well  below  those 
achieved  at  the  DAF  systerrs  sampled 
for  development  of  this  regdation. 
Given  the  similarities  in  the  oil  and 
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grease  levels  Of  these  wastes,  EPA  is 
considering  v^hether  use  of  this  data  is 
appropriate  id  determining  CWT 
limitations.  EPA  requests  comments  on 
this  issue  as  vjrell  as  data  generally  on 
the  efficacy  of  dissolved  air  flotation 
systems  in  treating  CWT  wastewaters. 

29.  Group  FDF  Requests 

The  Agency  requests  comment  on 
how  to  modify  its  existing  regulation  to 
provide  additional  flexibility  to  small 
businesses  in  pbtaining  FDF  variances 
in  light  of  thelspecific  statutory 
requirement  tjiat  each  individual 
discharger  establish  the  fundamental 
difference  in  its  operations  through 
information  submitted  during 
development  of  the  limitations  and 
standards  or  3how  there  was  no 
opportunity  ti  submit  such  information. 
It  would  be  helpful  if  commenters 
supplied  spe^iHc  suggested  changes  to 
the  regulatory  language  found  at  40  CFR 
125.32  and  4(13.13. 

30.  Small  Business  Identification 

EPA  definef  small  CWT  companies  as 
those  having  sales  less  than  $6 
million — the  ^mall  Business 
Administratic^n  definition  of  a  small 
business  for  SIC  Code  4953.  Refuse 
Systems.  Industry  representatives  have 
indicated  that!  revenue  would  be  a 
suitable  criteif  on  to  identify  small 
businesses  fo^  purposes  of  any  small 
business  regulatory  alternatives 
(including  reduced  monitoring)  cind  that 
facilities  would  be  comfortable 
providing  fint-level  economic 
information  t0  the  federal,  state,  or  local 
permitting  authority  as  long  as 
confidentiality  is  protected.  EPA  solicits 
comment  on  tjbis  basis,  particularly  firom 
CWT  facilitiej  that  are  owned  by  a 
parent  company,  as  well  as  alternative 
bases  for  identifying  small  businesses. 

31.  Effect  of  TiDS  on  Chemical 
Precipitation 

As  detailed!  in  Section  VI.I,  EPA 
conducted  a  laboratory  study  designed 
to  determine  ihe  effect  of  TDS  levels  on 
chemical  preqipitation  treatment 
performance.  \The  resulting  data  and 
,  analysis  are  iiicluded  in  the  record.  EPA 
solicits  comnients  on  this  data  and 
analyses.  Additionally,  EPA  consulted 
various  literature  sources  to  obtain 
information  ajjout  the  effect  of  TDS 
levels  on  chefiical  precipitation.  EPA 
found  no  dat^  or  information  which 
related  directjy  to  TDS  effects  on 
chemical  precipitation.  EPA  solicits 
comment  on  and  copies  of  any  such 
literature  sources. 

Finally,  thei  facility  which  forms  the 
technology  b^sis  for  Metals  Option  4 
(see  Section  iX.B.l.b.i]  had  high  influent 


levels  of  TDS  in  their  wastewaters 
during  EPA's  sampling  episode. 
Consequently,  the  proposed  BPT,  BAT, 
and  PSES  limitations  and  standards  can 
be  achieved  by  all  metals  subcategory 
facilities,  even  those  with  high  levels  of 
TDS.  EPA  solicits  comment  and  any 
data  commenters  may  have  bearing  on 
this  issue. 

32.  Benefits  of  Lead  Health  Risk 
Reduction 

EPA  quantified  and  monetized  the 
benefits  of  health  risk  reductions  from 
lower  discharges  of  lead  using 
methodologies  developed  in  the 
Retrospective  Analysis  of  the  Clean  Air 
Act  (Final  Report  to  Congress  on 
Benefits  and  Costs  of  the  Clean  Air  Act, 
1970  to  1990;  EPA  41O-R-97-O02).  This 
exercise  required  a  niunber  of 
assumptions.  EPA  solicits  comment  on 
the  methodology  used  to  calculate  lead 
benefits. 

33.  Elasticity  Assumptions  Used  in  the 
Economic  Model 

As  discussed  in  Section  XI.C,  EPA 
chose  specific  elasticity  parameters  for 
use  in  the  economic  model  based  on 
reasoning  that  it  believes  to  be  sound 
and  on  the  available  literature.  EPA 
solicits  comments  on  the  elasticity 
assumptions  and,  in  particular,  requests 
additional  studies  that  provide  elasticity 
estimates.  EPA  prefers  studies  that  have 
been  peer-reviewed,  but  is  interested  in 
any  well-done  study.  EPA  also  requests 
data  that  could  be  used  to  calculate  an 
elasticity  and  has  placed  a  detailed 
description  of  data  requirements  in  the 
record. 

34.  Variability  Factors 

Today's  proposal  discusses  two 
different  approaches  to  calculate 
variability  factors — one  based  on 
pollutant  variability  factors  and  one 
based  on  group  variability  factors.  The 
pollutant  variability  factor  is  the  average 
of  the  variability  factors  from  facilities 
with  the  model  technologies  for  the 
option,  and  the  group  variability  factor 
is  the  median  of  the  pollutant  variability 
factors  from  pollutants  with  similar 
chemical  structures.  In  today's  proposal, 
EPA  generally  used  the  product  of  the 
group  variability  factor  and  the 
pollutant  long-term  average  in 
calculating  each  pollutant  limitation. 
The  calculation  of  variability  factors  is 
discussed  in  more  detail  in  Section  IX.E. 
EPA  solicits  comment  on  whether  the 
pollutant  or  group  variability  factors  or 
some  combination  should  be  used  in 
calculating  the  limitations  to  accurately 
reflect  the  variability  of  the  pollutants 
discharged  by  the  CWT  industry. 


Appendix  A:  Definitions,  Acronyms, 
and  Abbreviations  Used  in  This  Notice 

ADMINISTRATOR— The  Administrator  of 
the  U.S.  Environmental  ProtecUon  Agency. 

AGENCY— The  U.S.  Environmental 
Protection  Agency. 

AVERAGE  MONTHLY  DISCHARGE 
LIMIT ATION-The  highest  allowable  average 
of  "daily  discharges"  over  a  calendar  month, 
calculated  as  the  sum  of  all  "daily 
discharges"  measured  during  the  calendar 
month  divided  by  the  number  of  "daily 
discharges"  measured  during  the  month. 

BAT — The  best  available  technology 
economically  achievable,  applicable  to 
effluent  limitations  to  be  achieved  by  July  1, 
1984,  for  industrial  discharges  to  surface 
waters,  as  defined  by  section  304(b)(2)(B)  of 
the  CWA. 

BCT — The  best  conventional  pollutant 
control  technology,  applicable  to  discharges 
of  conventional  pollutants  from  existing 
industrial  point  sources,  as  defined  by 
section.  304(b)(4)  of  the  CWA. 

BPT — The  best  practicable  control 
technology  currently  available,  applicable  to 
effluent  limitations  to  be  achieved  by  July  1, 
1977,  for  industrial  discharges  to  surface 
waters,  as  defined  by  section  304(b)(1)  of  the 
CWA. 

CENTRALIZED  WASTE  TREATMENT 
FACILITY— Any  facility  that  treats  and/or 
recovers  or  recycles  any  hazardous  or  non- 
hazardous  industrial  waste,  hazardous  or 
non-hazardous  industrial  wastewater,  and/ or 
used  materia]  from  off-site. 

CENTRAUZED  WASTE  TREATMENT 
WASTEWATER— Wastewater  generated  as  a 
result  of  CWT  activities.  CWT  wastewater 
sources  may  include,  but  are  not  limited  to: 
liquid  waste  receipts,  solubili^tion  water, 
used  oil  emulsion-breaking  wastewater, 
tanker  truck/drum/roll-off  box  washes, 
equipment  washes,  air  pollution  control 
scrubber  blow-down,  laboratory-derived 
wastewater,  on-site  industrial  waste 
combustor  wastewaters,  on-site  landfill 
wastewaters,  and  contaminated  storm  water. 

CLEAN  WATER  ACT  (CWA)— The  Federal 
Water  Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C.  Section  1251  et  seq.].  as 
amended  by  the  Clean  Water  Act  of  1977 
(Pub.  L.  95-217).  and  the  Water  Quality  Act 
of  1987  (Pub.  L.  10O-4). 

CLEAN  WATER  ACT  (CWA)  SECTION  308 
QUESTIONNAIRE— A  questionnaire  sent  to 
facilities  under  the  authority  of  Section  308 
of  the  CWA,  which  requests  information  to 
be  used  in  the  development  of  national 
effluent  guidelines  and  standards. 

COMMERCIAL  FACILITY— A  CWT  facility 
that  accepts  off-site  generated  wastes, 
wastewaters,  or  used  material  from  other 
facilities  not  under  the  same  ownership  as 
this  facility.  Commercial  operations  are 
usually  made  available  for  a  fee  or  other 
remuneration. 

CONTAMINATED  Stormwater— 
Stormwater  which  comes  in  direct  contact 
with  the  waste  or  waste  handling  and 
treatment  areas. 

CONVENTIONAL  POLLUTANTS— 
Constituents  of  wastewater  as  determined  by 
Sec.  304(a)(4)  of  the  CWA,  including,  but  not 
limited  to,  pollutants  classified  as 
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biochemical  oxygen  demand,  total  suspended 
solids,  oil  and  grease,  fecal  coliform,  and  pH. 

CWT — Centralized  Waste  Treatment 

DAILY  DISCHARGE— The  discharge  of  a 
pollutant  measured  during  any  calendar  day 
or  any  24-hour  period  that  reasonably 
represents  a  calendar  day. 

DETAILED  MONITORING 
QUESTIONNAIRE  (DMQ)— Questionnaires 
sent  to  collect  monitoring  data  from  20 
selected  CWT  facilities  based  on  responses  to 
the  Section  308  Questionnaire. 

DIRECT  DISCHARGER— A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  wastewaters  into  waters  of  the 
United  States. 

EFFLUENT  LIMITATION— Any  restriction, 
including  schedules  of  compliance, 
established  by  a  State  or  the  Administrator 
on  quantities,  rates,  and  concentrations  of 
chemical,  physical,  biological,  and  other 
constituents  which  are  discharged  from  point 
sources  into  navigable  waters,  the  waters  of 
the  contiguous  zone,  or  the  ocean  (CWA 
Sections  301(b)  and  304(b)). 

EXISTING  SOURCE— Any  facility  ftx)m 
which  there  is  or  may  be  a  discharge  of 
pollutants,  the  construction  of  which  is 
commenced  before  the  publication  of  the 
proposed  regulations  prescribing  a  standard 
of  performance  under  Sec.  306  of  the  CWA. 

FACILITY — All  contiguous  property 
owned,  operated,  leased,  or  under  the  control 
of  the  same  person  or  entity 

FUEL  BLENDING— The  process  of  mixing 
waste,  wastewater,  or  used  material  for  the 
purpose  of  regenerating  a  fuel  for  reuse. 

HAZARDOUS  WASTE— Any  waste, 
including  wastewater,  defmed  as  hazardous 
under  RCRA,  TSCA,  or  any  state  law. 

HIGH  TEMPERATURE  METALS 
RECOVERY  (HTMR)— A  metals  recovery 
process  in  which  solid  forms  of  metal 
containing  materials  are  processed  with  a 
heat-based  pyrometallurgical  technology  to 
produce  a  remelt  alloy  which  can  then  be 
sold  as  feed  material  in  the  production  of 
metals. 

IN-SCOPE — Facilities  and/or  wastewaters 
that  EPA  proposes  to  be  subject  to  this 
guideline. 

INDIRECT  DISCHARGER— A  facility  that 
discharges  or  may  discharge  wastewaters  into 
a  publicly-owned  treatment  works. 

INTERCOMPANY— Facilities  that  treat 
and/or  recycle/recover  waste,  wastewater, 
and/or  used  material  generated  by  off-site 
facilities  not  under  the  same  corporate 
ownership.  These  facilities  are  also  referred 
to  as  "commercial"  CWT  facilities. 

INTRACOMPANY  TRANSFER— Facilities 
that  treat  and/or  recycle/recover  waste, 
wastewater,  and/or  used  material  generated 
by  off-site  facilities  under  the  same  corporate 
ownership.  These  facilities  are  also  referred 
to  as  "non-commercial"  CWT  facilities. 

LTA  (Long-Term  Average) — For  purposes 
of  the  effluent  guidelines,  average  pollutant 
levels  achieved  over  a  period  of  time  by  a 
facility,  subcategory,  or  technology  option. 
LTAs  were  used  in  developing  the 
limitations  and  standards  in  today's 
proposed  regulation. 

MARINE-GENERATED  WASTE— Waste, 
wastewater,  and/or  used  material  generated 
as  part  of  the  normal  maintenance  and 


operation  of  a  ship,  boat,  or  barge  operating 
on  inland,  coastal,  or  open  waters. 

METAL-BEARING  WASTES— Wastes  and/ 
or  used  materials  that  contain  significant 
quantities  of  metal  pollutants,  but  not 
significant  quantities  of  oil  and  grease 
(generally  less  than  100  mg/L),  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations.  These  wastes 
include,  but  are  not  limited  to,  the  following: 
spent  electroplating  baths  and  sludges,  metal 
finishing  rinse  water  and  sludges,  chromate 
wastes,  air  pollution  control  blow  down 
water  and  sludges,  spent  anodizing  solutions, 
incineration  air  pollution  control 
wastewaters,  waste  liquid  mercury,  cyanide 
containing  wastes  greater  than  136  mg/L.  and 
waste  acids  and  bases  with  or  without 
metals. 

MINIMUM  LEVEL— the  lowest  level  at 
which  the  entire  analytical  system  must  give 
a  recognizable  signals  and  an  acceptable 
calibration  point  for  the  analyte. 

MIXED  COMMERQAL/NON- 
COMMERCIAL  FACILITY— Facilities  that 
treat  and/or  recycle/recover  waste, 
wastewater,  and/or  used  material  generated 
by  off-site  facilities  both  under  the  same 
corporate  ownership  and  different  corporate 
ownership. 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM  (NPDES)  PERMIT— 
A  permit  to  discharge  wastewater  into  waters 
of  the  United  States  issued  under  the 
National  Pollutant  Discharge  Elimination 
system,  authorized  by  Section  402  of  the 
CWA. 

NEW  SOURCE— Any  facility  frx)m  which 
there  is  or  may  be  a  discharge  of  pollutants, 
the  construction  of  which  is  commenced 
after  the  proposal  of  regulations  prescribing 
a  standard  of  performance  under  section  306 
oftheActand403.3(k). 

NON-COMMERCIAL  FACILITY— Facilities 
that  accept  waste  from  off-site  for  treatment 
and/or  recovery  from  generating  facilities 
under  the  same  corporate  ownership  as  the 
CWT  facility. 

NON-CONTAMINATED  STORMWATER— 
Stormwater  which  does  not  come  into  direct 
contact  with  the  waste  or  waste  handling  and 
treatment  areas. 

NON-CONVENTIONAL  POLLUTANTS— 
Pollutants  that  are  neither  conventional 
pollutants  nor  priority  pollutants  listed  at  40 
CFR  Section  401. 

NON-DETECT  VALUE— The  analyte  is 
below  the  level  of  detection  that  can  be 
reliably  measured  by  the  analytical  method. 
This  is  also  known,  in  statistical  terms,  as 
left-censoring. 

NON-WATER  QUALITY 
ENVIRONMENTAL  IMPACT— Deleterious 
aspects  of  control  and  treatment  technologies 
applicable  to  point  source  category  wastes, 
including,  but  not  limited  to  air  pollution, 
noise,  radiation,  sludge  and  solid  waste 
generation,  and  energy  used. 

NSPS — New  Sources  Performance 
Standards,  applicable  to  industrial  facilities 
whose  construction  is  begun  after  the 
publication  of  the  proposed  regulations,  as 
defined  by  Sec.  306  of  the  CWA. 

OCPSF — Organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  point  source 
category.  (40  CFR  Part  414). 


OFF  SITE— Outside  the  boundaries  of  a 
facility. 

OILY  WASTES— Wastes  and/or  used 
materials  that  contain  oil  and  grease 
(generally  at  or  in  excess  of  100  mg/L)  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations.  These  wastes 
include,  but  are  not  limited  to,  the  following: 
used  oils,  oil-water  emulsions  or  mixtures, 
lubricants,  coolants,  contaminated 
groundwater  clean-up  from  petroleum 
sources,  used  petroleum  products,  oil  spill 
clean-up.  bilge  water,  rinse/wash  waters  from 
petroleum  sources,  interceptor  wastes,  off- 
specification  fuels,  underground  storage 
remediation  waste,  and  tank  clean  out  from 
petroleum  or  oily  sources. 

OLIGOPOLY— A  market  structure  with  few 
competitors,  in  which  each  producer  is  aware 
of  his  competitors'  actions  and  has  a 
significant  influence  on  market  price  and 
quantity. 

ON  SITE — The  same  or  geographically 
contiguous  property,  which  may  be  divided 
by  a  public  or  private  right-of-way,  provided 
the  entrance  and  exit  between  the  properties 
is  at  a  crossroads  intersection,  and  access  is 
by  crossing  as  opposed  to  going  along  the 
right-of-way.  Non-contiguous  projjerties 
owned  by  the  same  company  or  locality  but 
connected  by  a  right-of-way,  which  it 
controls,  and  to  which  the  public  does  not 
have  access,  is  also  considered  on-site 
property. 

ORGANIC-BEARING  WASTES— Wastes 
and/or  used  materials  that  contain  organic 
pollutants,  but  not  a  significant  quantity  of 
oil  and  grease  (generally  less  than  100 
mg/L)  from  manufacturing  or  processing 
facilities  or  other  commercial  operations. 
These  wastes  include,  but  are  not  limited  to, 
landfill  leachate,  contaminated  groundwater 
clean-up  from  non-petroleum  sources, 
solvent-bearing  wastes,  off-specification 
organic  product,  still  bottoms,  used  glycols, 
wastewater  from  paint  washes,  wastewater 
from  adhesives  and/or  epoxies,  wastewater 
bom  chemical  product  operations,  and  tank 
clean-out  from  organic,  non-petroleum 
sources. 

OUTFALL — The  mouth  of  conduit  drains 
and  other  conduits  from  which  a  facility 
effluent  discharges  into  receiving  waters. 

OUT-OF-SCOPE—Out-of-scope  facilities 
are  facilities  which  only  perform  centralized 
waste  treatment  activities  which  EPA  has  not 
propK)sed  to  be  subject  to  provisions  of  this 
guideline.  Out-of-scope  operations  are 
centralized  waste  treatment  operations  which 
EPA  has  not  proposed  to  be  subject  to 
provisions  of  this  guideline. 

PIPELINE — Pipeline  means  an  open  or 
closed  conduit  used  for  the  conveyance  of 
material.  A  pipeline  includes  a  channel, 
pipe,  tube,  trench,  ditch,  or  fixed  delivery 
system. 

PASS  THROUGH— A  pollutant  is 
determined  to  "pass  through'  a  POTW  when 
the  average  j>ercentage  removed  by  an 
efficiently  operated  POTW  is  less  than  the 
average  percentage  removed  by  the  industry's 
direct  dischargers  that  are  using  well- 
defined,  well-operated  BAT  technology. 

POINT  SOURCE— Any  disi  emable, 
confined,  and  discrete  conveyance  from 
which  pollutants  are  or  may  be  discharged. 
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POLLUTANTS  OF  CONCERN  (POCs)— 
Pollutants  commonly  found  in  centralized 
waste  treatment  wastewaters.  For  the 
purposes  of  this  guideline,  a  POC  is  a 
pollutant  that  is  detected  at  or  above  a 
treatable  level  in  influent  wastewater 
samples  from  oentralized  waste  treatment 
facilities.  Additionally,  a  CWT  POC  must  be 
present  in  at  least  ten  percent  of  the  influent 
wastewater  sai^ples. 

PRIORITY  PPLLUTANT— One  hundred 
twenty-six  conlpounds  that  are  a  subset  of 
the  65  toxic  pollutants  and  classes  of 
pollutants  outlined  in  Section  307  of  the 
CWA.  The  priority  pollutants  are  specified  in 
the  NRDC  settlement  agreement  (Natural 
Resources  Defense  Council  et  al  v.  Train,  8 
E.R.C.  2120  [D.D.C  1976),  modified  12  E.R.C. 
1833  (D.D.C.  l$79l). 

PRODUCT  STEWARDSHIP— A  program 
practiced  by  many  manufacturing  facilities 
which  involvei  talcing  back  spent,  used,  or 
unused  products,  shipping  and  storage 
containers  wit^j  product  residues,  off- 
specification  products,  and  waste  materials 
from  use  of  products. 

PSES — Pretr^atment  standards  for  existing 
sources  of  indi|«ct  discharges,  under  Sec 


307(b)  of  the 
PSNS— Prei 
sources  of  ind 
307(b)  of  the 
PUBUCLY 


latment  standards  for  new 
ct  discharges,  under  Sec. 
A. 
WNED  TREATMENT  WORKS 
(POTW) — Any! device  or  system,  owned  by  a 
state  or  municipality,  used  in  the  treatment 
(including  recjcling  and  reclamation)  of 
municipal  sewiage  or  industrial  wastes  of  a 
liquid  nature  tnat  is  owned  by  a  state  or 
municipality.  This  includes  sewers,  pipes,  or 
other  conveyances  only  if  they  convey 
wastewater  to  a  POTW  providing  treatment 
(40  CFR  122.2)^ 

RCRA — The|  Resource  Conservation  and 
Recovery  Act  ^f  1976  (RCRA)  (42  U.S.C. 
Section  6901  4t  seq.].  which  regulates  the 
generation,  treatment,  storage,  disposal,  or 
recycling  of  sc^id  and  hazardous  wastes. 

RE-REFINII^G— Distillation,  hydrotreating. 
and/or  other  tieatment  employing  acid, 
caustic,  solvent,  clay  and/or  chemicals  of 
used  oil  in  order  to  produce  high  quality  base 
stock  for  lubricants  or  other  petroleum 
products.         ! 

SIC — Standard  Industrial  Classification 
(SIC) — A  numerical  categorization  system 
used  by  the  UJS.  Department  of  Commerce  to 
catalogue  economic  activity.  SIC  codes  refer 
to  the  products,  or  group  of  products, 
produced  or  distributed,  or  to  services 
rendered  by  ai  operating  establishment.  SIC 
codes  are  use4  to  group  establishments  by 
the  economic  activities  in  which  they  are 
engaged.  SIC  codes  often  denote  a  facility's 
primary,  secoidary,  tertiary,  etc.  economic 
activities. 

SMALL-BUisINESS— Businesses  with 
annual  sales  r  ivenues  less  than  S6  million. 
This  is  the  Sn|all  Business  Administration 
definition  of  s^iall  business  for  SIC  code 
4953,  Refuse  Systems  (13  CFR  Ch.l, 
§  121.601)  which  is  being  used  to 
characterize  tke  CWT  industry. 

SOLIDinCATION— The  addition  of 
sorbents  to  convert  liquid  or  semi-liquid 
waste  to  a  solid  by  means  of  adsorption, 
absorption  or  both.  The  process  is  usually 
accompanied  \>y  stabilization. 


STABILIZATION— A  waste  process  that 
decreases  the  mobility  of  waste  constituents 
by  means  of  a  chemical  reaction.  For  the 
purpose  of  this  rule,  chemical  precipitation 
is  not  a  technique  for  stabilization. 

VARL\BILITY  FACTOR— Used  in 
calculating  a  limitation  (or  standard)  to  allow 
for  reasonable  variation  in  pollutant 
concentrations  when  processed  through 
extensive  and  well  designed  treatment 
systems.  Variability  factors  assure  that 
normal  fluctuations  in  a  facility's  treatment 
are  accounted  for  in  the  limitations.  By 
accounting  for  these  reasonable  excursions 
above  the  long-term  average,  EPA's  use  of 
variability  factors  results  in  limitations  that 
are  generally  well  above  the  actual  long-term 
averages.  WASTE  RECEIPT— Wastes, 
wastewater,  or  used  material  received  for 
treatment  and/or  recovery.  Waste  receipts 
can  be  liquids  or  solids. 

ZERO  OR  ALTERNATIVE  DISCHARGE— 
No  discharge  of  pollutants  to  waters  of  the 
United  States  or  to  a  POTW.  Also  included 
in  this  definition  is  disposal  of  pollutants  by 
way  of  evaporation,  deep-well  injection,  off- 
site  transfer,  and  land  application. 

List  of  Subjects  in  40  CFR  Part  437 

Environmental  protection.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  December  29, 1998. 
Carol  M.  BrowJier, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  code 
of  Federal  Regulations  is  proposed  to  be 
amended  by  adding  part  437  as  follows: 

PART  437— THE  CENTRALIZED 
WASTE  TREATMENT  INDUSTRY 
POINT  SOURCE  CATEGORY 

GENERAL  PROVISIONS 

Sec. 

437.01  Applicability. 

437.02  Definitions. 

437.03  Monitoring  requirements. 

Subpart  A — Metals  Treatmant  and  Recovery 
Subcategory 

437.10  Applicability;  description  of  the 
Metals  Subcategory. 

437.11  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

437.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  conventional 
pollutant  control  technology  (BCT). 

437.13  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT). 

437.14  New  source  performance  standards 
(NSPS). 

437. 1 5  Pretreatment  standards  for  existing 
sources  (PSES). 

437.16  Pretreatment  standards  for  new 
sources  (PSNS). 


Subpart  B— Oils  Treatment  and  Recovery 
Subcategory 

437.20  Applicability;  description  of  the  Oils 
Subcategory. 

437.21  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

437.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  best  conventional  pollutant  control 
technology  (BCT). 

437.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT). 

437.24  New  source  performance  standards 
(NSPS). 

437.25  Pretreatment  standards  for  existing 
sources  (PSES). 

437.26  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  C— Organlcs  Treatment  or 
Recovery  Subcategory 

437.30  Applicability;  description  of  the 
Orgpnics  Subcategory. 

437.31  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

437.32  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  conventional 
pollutant  control  technology  (BCT). 

437.33  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT). 

437.34  New  source  performance  standards 
(NSPS). 

437.35  Pretreatment  standards  for  existing 
sources  (PSES). 

437.36  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  D — Combined  Waste  stream 
Formula 

437.40  Combined  waste  stream  formula. 
Autliority:  Sections  301,  304,  306,  307, 
308. 402,  and  501  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1311, 1314, 1316. 1317, 
1318, 1342,  and  1361). 

GENERAL  PROVISIONS 

§437.01    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  this  part 
applies  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  (CWT)  facility  that  results 
from  any  of  the  following  activities: 

(1)  The  treatment  of  metal-bearing 
wastes,  oily  wastes  and  organic-bearing 
wastes  received  from  off-site. 

(2)  The  treatment  of  CWT  wastewater. 

(3)  Used  oil  re-refining  operations. 

(4)  Solvent  recovery  operations  based 
on  fuel  blending. 
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(b)  This  part  does  not  apply  to  that 
portion  of  wastewater  discharges  from  a 
CWT  facility  that  results  from: 

(1)  The  treatment  of  wastes  that  are 
generated  on-site  and  are  subject  to 
another  part  of  subchapter  N. 

(2)  The  treatment  of  a  mixture  of 
wastes  that  are  generated  off-site  and 
on-site  so  long  as  the  wastewater 
resulting  from  the  treatment  of  the  off- 
site  wastes,  if  discharged  at  the  site 
where  generated,  would  have  been 
subject  to  the  same  provisions  of 
subchapter  N  as  the  wastewater 
resulting  from  the  treatment  of  wastes 
generated  on-site. 

(3)  The  treatment  of  wastes  received 
firom  off-site  solely  via  conduit  (e.g., 
pipelines,  channels,  ditches,  trenches, 
etc.)  from  the  facility  that  generates  the 
wastes.  A  facility  that  acts  as  a  waste 
collection  or  consolidation  center  is  not 
a  facility  that  generates  wastes. 

(4)  The  treatment  of  sanitary  wastes 
and  wastes  of  domestic  origin  including 
chemical  toilet  wastes,  septage,  and 
restaurant  wastes. 

(5)  The  treatment  or  recovery  of 
animal  or  vegetable  fats/oils  from  grease 
traps  or  interceptors  generated  by 
facilities  engaged  in  food  service 
activities. 

(c)  This  part  does  not  apply  to  the 
discharge  of  wastewater  from  facilities 
which  are  engaged  exclusively  in 
cleaning  the  interiors  of  tanker  trucks, 
rail  tank  cars,  or  barges.  The  discharge 
resulting  from  the  treatment  of  off-site 
wastewater  generated  in  cleaning 
transportation  equipment  (or  on-site 
wastewater  generated  in  cleaning 
equipment)  treated  at  a  CWT  facility 
along  with  other  off-site  wastes  not 
generated  in  cleaning  transportation 
equipment  is,  however,  subject  to  this 
part. 

(d)  This  part  does  not  apply  to  the 
discharge  of  wastewater  that  results 
from  the  treatment  of  landfill  wastes 
generated  on-site  at  a  CWT  facility  so 
long  as  landfill  wastes  are  not  mixed 
with  other  wastes  for  treatment.  The 
discharge  resulting  from  the  treatment 
of  landfill  wastewater,  whether 
generated  on-site  or  off-site,  treated  at 
CWT  facihties  along  with  other  off-site 
waste  is,  however,  subject  to  this  part. 

(e)  This  part  does  not  apply  to 
wastewater  discharges  at  a  CWT  facility 
that  is  exclusively  engaged  in  the 
treatment  of  wastewater  generated  by 
industrial  waste  combustors.  The 
discharge  resulting  from  the  treatment 
of  off-site  wastewater  generated  in  the 
incineration  of  industrial  waste  that  is 
treated  at  a  CWT  facility  along  with 
other  off-site  waste  streams  is  subject  to 
this  part. 


(f)  This  part  does  not  apply  to  the 
discharge  of  wastewater  generated  in 
solvent  recovery  operations  so  long  as 
the  solvent  recovery  operations  involve 
the  separation  of  solvent  mixtures  by 
distillation.  The  discharge  of  wastewater 
resulting  from  distillation-based  solvent 
recovery  operations  is  subject  to  40  CFR 
part  414. 

(g)  This  part  does  not  apply  to  marine 
generated  wastes  including  wash  water 
from  equipment  and  tank  cleaning, 
ballast  water,  bilge  water,  and  other 
wastes  generated  as  part  of  routine  ship 
maintenance  and  operation  as  long  as 
they  are  treated  and  discharged  at  the 
ship  servicing  facility  where  it  is  off- 
loaded. The  discharges  resulting  from 
the  treatment  of  marine  generated 
wastes  that  are  off-loaded  and 
subsequently  sent  to  a  centralized  waste 
treatment  facility  at  a  separate  location 
are,  however,  subject  to  this  part. 

§437.02    Definitions. 
As  used  in  this  part: 

(a)  The  general  definitions, 
abbreviations  and  methods  of  analysis 
in  40  CFR  parts  122  and  401  and  403 
shall  apply. 

(b)  The  term  centralized  waste 
treatment  (CWT)  facility  means  any 
facility  that  treats  any  hazardous  or  non- 
hazardous  industrial  wastes  received 
from  off-site  by  tanker  truck,  trailer/roll- 
off  bins,  drums,  barge,  or  other  forms  of 
shipment.  "CWT  facility"  includes  both 
a  facility  that  treats  waste  received  from 
off-site  exclusively,  as  well  as  a  facility 
that  treats  wastes  generated  on-site  and 
waste  received  from  off-site.  For 
example,  an  organic  chemical 
manufacturing  plant  may,  in  certain 
circumstances,  be  a  CWT  facility  if  it 
treats  industrial  wastes  received  from 
offsite  as  well  as  industrial  waste 
generated  at  the  organic  chemical 
manufacturing  plant.  The  term  CWT 
facility  does  not  apply  to  facilities 
engaged  in  the  following  activities: 

(1)  Solids  recovery  operations  so  long 
as  the  wastes  recovered  are  from  non- 
industrial  sources,  do  not  generate  a 
wastewater,  or  do  not  leach  any  metal 
or  organic  chemicals  into  the  water. 
SoUds  recovery  operations  include,  but 
are  not  limited  to,  the  recycling  of 
aluminum  cans,  glass,  and  plastic 
bottles. 

(2)  High  temperature  metals  recovery 
operations  that  use  heat-based 
pyrometallurgical  technologies  to 
recover  metals. 

(3)  Used  oil  filter  recycling  operations 
generating  no  process  wastewater. 

(4)  Waste  solidification/stabilization 
operations  that  generate  no  process 
wastewater. 


(5)  Electrolvtic  plating  operation  with 
metallic  replacement  silver  recovery 
operations  on  used  photographic  and  x- 
ray  materials.  A  facility  that  treats  off- 
site  silver-bearing  wastes  using  other 
processes  is  a  CWT. 

(c)  The  term  centralized  waste 
treatment  wastewater  means  water  that 
comes  in  contact  with  wastes  received 
from  off-site  for  treatment  or  recovery, 
or  water  that  comes  in  contact  with  the 
area  in  which  the  off-site  wastes  are 
received,  stored  or  collected. 

(d)  The  term  conventional  pollutants 
means  those  pollutants  EPA  has 
identified  as  conventional  pollutant 
pursuant  to  section  §  304(a)(4)  of  the 
CWA  (see  40  CFR  §  401.16) 

(e)  The  term  electrolytic  plating 
operation  means  the  application  of 
various  types  of  processes  which  lower 
the  concentration  of  dissolved  metals  in 
solution  by  the  passage  of  current 
through  an  electrolyte. 

(F)  The  term  facility  means  all 
contiguous  property  owned,  operated, 
leased  or  under  the  control  of  the  same 
person  or  entity.  The  contiguous 
property  may  be  divided  by  public  or 
private  right-of-way  may  . 

(g)  The  term  fuel  blending  means  the 
process  of  mixing  hydrocarbon  wastes 
for  the  purpose  of  regenerating  a  fuel  for 
reuse.  However,  fuel  blending  may  be 
loosely  applied  to  any  process  where 
recovered  hydrocarbons  are  combined 
as  a  fuel  product  where  some 
pretreatment  operations  generate 
wastewater. 

(h)  The  term  high  temperature  metals 
recovery  means  a  metals  recovery 
process  in  which  solid  forms  of  metal 
containing  materials  are  processed  with 
a  heat-based  pyrometallurgical 
technology  to  produce  a  remelt  alloy 
which  can  then  be  sold  as  feed  material 
in  the  production  of  metals. 

(i)  Tne  term  metal-bearing  wastes 
means  wastes  and/or  used  materials  that 
contain  significant  quantities  of  metal 
pollutants,  but  not  significant  quantities 
of  oil  and  grease  (generally  less  than  100 
mg/L),  from  manufacturing  or 
processing  facilities  or  other  commercial 
operations.  Examples  of  these  wastes  are 
spent  electroplating  baths  and  sludges, 
metal  finishing  rinse  water  and  sludges, 
chromate  wastes,  air  pollution  control 
blow  down  water  and  sludges,  spent 
anodizing  solutions,  incineration  air 
pollution  control  wastewaters,  waste 
liquid  mercury,  cyanide  containing 
wastes  greater  than  136  mg/L,  and  waste 
acids  and  bases  with  or  without  metals. 

(j)  The  term  off-site  means  outside  the 
boundaries  of  a  facility. 

(k)  The  term  oily  wastes  rneans  wastes 
and/or  used  materials  that  contain  oil 
and  grease  (generally  at  or  in  excess  of 
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100  mg/L)  fro^  manufacturing  or 
processing  fadlities  or  other  commercial 
operations.  E:«amples  of  these  wastes  are 
used  oils,  oil-water  emulsions  or 
mixtures,  lubijicants,  coolants, 
contaminated  groundwater  clean-up 
from  petroleum  sources,  used  petroleum 
products,  oil  spill  clean-up,  bilge  water, 
rinse/ wash  wi  iters  from  petroleum 
sources,  interceptor  wastes,  off- 
specification  fuels,  underground  storage 
remediation  vfaste,  and  tank  clean  out 
from  petroleuhi  or  oily  sources,  and 
wastes  that  contain  oil  and  grease  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations. 

(1)  The  term  on-site  means  within  the 
boundaries  of  a  facility. 

(m)  The  term  organic  wastes  means 
wastes  and/or  used  materials  that 
contain  organ  c  pollutants,  but  not  a 
significant  quantity  of  oil  and  grease 
(generally  lesi  than  100  mg/L)  from 
manufacturing  or  processing  facilities  or 
other  commei^ial  operations.  Examples 
of  these  wastds  are  landfill  leachate, 
contaminatedlgroundwater  clean-up 
from  non-petijoleum  sources,  solvent- 
bearing  wastes,  off-specification  organic 
product,  still  pottoms,  used  glycols, 
wastewater  from  paint  washes, 
wastewater  from  adhesives  and/or 
epoxies,  wastewater  from  chemical 
product  operations,  and  tank  clean-out 
from  organic,  }non-petroleum  sources. 

(n)  The  ten*  pipeline  means  an  open 
or  closed  conduit  used  for  the 
conveyance  of  material.  A  pipeline 
includes  a  chiinnel,  pipe,  tube,  trench, 
or  ditch. 

(o)  The  term  solvent  recovery  includes 
fuel  blending  operations  and  the 
recycling  of  spent  solvents  through 
separation  of  polvent  mixtures  in 
distillation  cdlumns.  Solvent  recovery 
may  require  an  additional,  pretreatment 
step  prior  to  aistillation. 

(p)  The  term  treatment  means  any 
method,  technique,  or  process  designed 
to  change  thejphysical,  chemical  or 
biological  ch^acter  or  composition  of 
any  metal-bea(ring,  oily,  or  organic  waste 
so  as  to  neutralize  such  wastes,  to 
render  such  viastes  amenable  to 
discharge  or  t  a  recover  energy  or  recover 
metal,  oil,  or  organic  content  from  the 
wastes. 

(q)  The  tenii  used  oU  filter  recycling 
means  crushing  and  draining  of  used  oil 
filters  of  entre  ined  oil  and/or  shredding 
and  separation  of  used  oil  filters. 

(r)  Tne  tern)  waste  includes  aqueous, 

non-aqueous  ^nd  solid  wastes. 

I 

§  437.03    Monitoring  requirements. 

(a)  Permit  qompliance  monitoring  is 
required  for  each  regulated  pollutant.    • 

(b)  Any  CV\  T  facility  that  discharges 
wastewater  r<  suiting  from  the  treatment 


of  metal-bearing  waste,  oily  waste,  or 
organic-bearing  waste  must  monitor  as 
follows: 

(1)  Facilities  subject  to  more  than  one 
subpart  must  monitor  for  compliance  for 
each  subpart  after  treatment  and  before 
mixing  of  the  waste  with  any  other 
subpart  wastes,  stormwater,  or 
wastewater  subject  to  another  effluent 
limitation  or  standard  in  Subchapter  N. 
If,  however,  the  facility  can  demonstrate 
to  the  receiving  POTW  or  permitting 
authority  the  capability  of  achieving  the 
effluent  limitation  or  standard  for  each 
subpart,  the  facility  may  monitor  for 
compliance  after  mixing. 

(2)  Whenever  a  CWT  facility  is 
treating  any  waste  receipt  that  contains 
more  than  136  mg/1  of  Total  Cyanide, 
the  CWT  facility  must  monitor  for 
cyanide  after  cyanide  treatment  and 
before  dilution  with  other  waste 
streams.  If,  however,  the  facility  can 
demonstrate  to  the  receiving  POTW  or 
permitting  authority  the  capability  of 
achieving  the  Total  Cyanide  limitation 
or  standard  after  cyanide  treatment  and 
before  mixing  with  other  waste  steams, 
the  facility  may  monitor  for  compliance 
after  mixing. 

Subpart  A — Metals  Treatment  and 
Recovery  Subcategory 

§  437.10    Applicability;  description  of  ttie 
Metals  Sut>category. 

The  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  facility  that  results  from  the 
treatment  of,  or  recovery  of  metals  from, 
metal-bearing  wastes  received  from  off- 
site  and  that  CWT  facility's  contact 
water. 

§  437.1 1    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainat>le 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
the  following  table.  These  limitations 
apply  to  the  pretreatment  of  metal- 
bearing  waste  which  contain  cyanide 
and  the  metals  treatment  effluent. 

In-Plant  BPT  Limitations  for  Cya- 
nide Pretreatment— Metals  Sub- 
category 

[mg/L] 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  Day 

Monthly 
average 

Total  Cyanide 

500 

178 

BPT  Effluent  Limitations— Metals 
Subcategory 

[mglL] 


Pollutant  or  pollutant 
parameter 


Conventional  Pollut- 
ants: 

TSS 

Oil  and  Grease 

Priority  and  non-con- 
ventional pollutants: 

Antimony 

Arsenic 

Cadmium  

Chromium  

Chromium, 
hexavalent 

Cobalt 

Copper 

Lead 

Manganese  

Mercury 

Nickel 

Selenium 

Silver 

Tin 

Titanium 

Vanadium  

Zinc 


Maximum 
for  any 
one  day 


60.0 
88.4 


0.214 

0.106 

0.111 

2.93 

2.68 
0.285 

1.45 

0.290 

0.121 

0.0027 

2.66 

2.83 
0.057 
0.223 
0.141 
0.124 

1.05 


Monthly 
average 


31.0 
27.8 


.176 
0.087 
0.052 

1.37 

0.988 
0.133 
0.674 
0.135 
0.057 
0.0013 
1.24 
0.583 
0.026 
0.104 
0.066 
0.058 
0.489 


§  437. 1 2    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  t>est  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT).  The 
limitations  for  TSS  and  oil  and  grease 
are  the  same  as  those  specified  in 
§437.11  of  this  subpart. 

§  437.1 3    Effluent  limitations  representing 
tt>e  degree  of  effluent  reduction  attainable 
by  the  application  of  t>est  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  pwnt 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT).  Except 
for  the  conventional  pollutants,  the 
limitations  are  the  same  as  those 
specified  in  §437.11  of  this  subpart. 

§  437. 1 4    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  new  source 
performance  standards  (NSPS).  These 
limitations  apply  to  the  metals 
treatment  effluent.  The  cyanide 
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pretreatment  limitations  are  the  same  as 
those  specified  in  §437.11  of  this 
subpart.  The  NSPS  limitations  are: 

NSPS  Effluent  Limitations- 
Metals  Subcategory 

[mg/Ll 


Pollutant  or  pollutant 
parameter 


Conventional  Pollut- 
ants: 

TSS 

Oil  and  Grease 

Priority  and  non-con- 
ventional pollutants: 

Antimony 

Arsenic 

Cadmium  

Chromium  

Chromium, 

hexavalent 

Cobalt  „ 

Copper 

Lead 

Manganese  

Mercury , 

Nickel 

Silver , 

Tin 

Titanium 

Vanadium 

Zinc 


Maximum 
for  any 
one  day 


29.6 
88.4 


0.111 
0.059 
0.319 
0.155 

0.138 
0.224 
0.658 
0.215 
0.058 
0.0008 
1.05 
0.039 
0.117 
0.020 
0.195 
0.803 


Monthly 
average 


11.3 
27.8 


0.031 
0.017 
0.104 
0.051 

0.057 
0.073 
0.216 
0.070 
0.019 
0.0003 
0.345 
0.013 
0.038 
0.006 
0.064 
0.263 


§  437. 1 5    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  user  subject  to 
this  subpart  must  comply  with  40  CFR 
Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES). 

In-Plant  PSES  FOR  Cyanide 
Pretreatment— Metals  Sub- 
category (MG/L) 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Total  Cyankje 

500 

178 

PSES— Metals  Subcategory 

imgrt-l 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Priority  and  non-con- 
ventional pollutants: 

Antimony 

Arsenic 

0.214 

0.106 

0.111 

2.93 

2.68 

0.285 

1.45 

.176 
0  087 

Cadmium  

Chromium  

Chromium, 

hexavalent 

Cobalt  

Copper  

0.05? 
1.37 

0.988 
0.133 
0.674 

PSES— Metals  Subcategory— 
Continued 

[mQlL] 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Lead 

Manganese  

Mercury 

Nk*el 

Selenium 

Silver 

Tin 

Titanium 

Vanadium  

Zinc 

0.290 

0.121 

0.003 

2.66 

2.83 

0.057 

0.223 

0.141 

0.124 

1.05 

0.135 
0.057 
0.001 
1.24 
0.583 
0.026 
0.104 
0.066 
0.058 
0.489 

§  437. 1 6    Pretreatment  standards  for  rtew 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  user  subject  to  this  subpart 
must  comply  with  40  CFR  Part  403.  The 
cyanide  pretreatment  limitations  are  the 
same  as  those  specified  in  §437.15.  The 
pretreatment  standards  for  new  sources 
(PSNS)  are: 

PSNS— Metals  Subcategory 

[mg/L] 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Priority  and  non-con- 
ventional pollutants: 

Antimony 

Arsenk: 

Cadmium  

Chromium  

Chromium, 

hexavalent 

Cobalt  

Copper 

Lead 

Manganese  

Mercury 

Nickel 

Silver 

Tin 

Titanium 

Vanadium  

Zinc 

0.111 
0.059 
0.319 
0.155 

0.138 
0.224 
0.658 
0.215 
0.058 
0.0008 
1.05 
0.039 
0.117 
0.020 
0.195 
0.803 

0.031 
0.017 
0.104 
0.051 

0.057 
0.073 
0.216 
0.070 
0.019 
0.0003 
0.345 
0.013 
0.038 
0.0O6 
0.064 
0.263 

Subpart  B — Oils  Treatment  and 
Recovery  Subcategory 

§  437.20    Applicability;  description  of  the 
Oils  Subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  facility  that  results  from  the 
treatment  of,  or  recovery  of  oils  from, 
oily  waste  received  from  off-site  and 
CWT  facility  contact  water. 


§  437.21     Effluent  limitations  representing 
tfie  degree  of  effluent  reduction  attainable 
by  the  application  of  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

BPT  Effluent  Limitations— Oils 
Subcategory 

[mg/L] 


Pollutant  or  pollutant 
parameter 


Conventional  pollut- 
ants: 

Oil  &  Grease 

TSS 

Priority  and  non-con- 
ventional pollutants 

Antimony 

Arsenic 

Barium  

Cadmium  

Chromium  

Cobalt  

Copper  

Lead 

Mercury 

Molytxlenum  

Tin 

Titanium 

Zinc 

Alpha-terpineol  

Bis-2- 
ethylhexylphthal- 
ate  

Butyl  benzyl 
phthlate  

Carbazole  

Fluoranthene  

n-decane 

n-octadecane 


Maximum 
for  any 
one  day 


127 
74.1 


0.237 

1.81 
0.783 
0.027 
0.650 

26.3 
0.400 
0.350 
0.011 

5.48 
0.380 
0.077 

7.20 
0.166 


0.215 

0.188 
0.520 
0.045 
0.778 
0.662 


Monthly 
average 


38.0 
30.6 


0.141 

1.08 
0.359 
0.012 
0.298 

12.1 
0.183 
0.160 
0.005 

2,51 
0.174 
0.035 

3.30 
0.081 


0.101 

0.089 
0.255 
0.024 
0.403 
0.343 


§  437.22    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT).  The 
limitations  for  oil  and  grease  and  TSS 
are  the  same  as  those  spei''Tied  in 
§437.21  of  this  subpart. 
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§  437.23    Effluent  limitations  representirtg 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  available 
technology  agonomically  achievable  (BAT). 

Except  as  Provided  in  40  CFR  125.30 
through  125.p2,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitadons  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  (jf  the  best  available 
technology  economically  achievable 
(BAT).  Except  for  the  conventional 
pollutants,  tlie  limitations  am  the  same 
as  those  spec  ified  in  §  437.21  of  this 
subpart. 

S  437.24    New  source  performance 
standards  (N$PS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  perfohnance  standards  (NSPS). 
These  limitations  apply  to  the  oils 
treatment  ef^uent.  The  limitations  are 
the  same  as  <hose  specified  in  §437.21 
of  this  subpairt. 

%  437.25    Pretreatment  starulards  for 
existing  sources  (PSES). 

Except  as  brovided  in  40  CFR  403.7 
and  403.13,  5ny  existing  user  subject  to 
this  subpart  niust  comply  with  40  CFR 
Part  403  andl  achieve  the  following 
pretreatmeni  standards  for  existing 
sources  (PSI S). 


PSES -Oils 


Subcategory 

[mg/L] 


Pollutant  or  pbNutant 

parameHer 


Priority  and  n(^n-con- 
ventional  p<^lutants: 
Antimony 
Barium  ... 
Cobalt  .... 
Copper ... 
Molybdenutti 

Tin 

Titanium 

Zinc 

Alpha-terpirleol 
Bis-2- 

ethylhexyfphthal- 

ate 

Cart>azole 
Fluorantherie 
n-decane 
n-octadecaie 


Maximum 
lor  any 
one  day 


0.237 
0.703 

23.7 
0.500 

4.92 
0.341 
0.069 

10.0 
0.141 


0.267 

0.440 

0.611 

5.96 

1.99 


Monthly 
average 


0.141 
0.340 

11.4 
0.242 

2.38 
0.165 
0.034 

4.84 
0.071 


0.158 

0.222 

0.347 

3.48 

1.16 


§  437.26    Prttreatnwnt  standards  for  new 
sources  (PSNS). 

Except  as|provided  in  40  CFR  403.7. 
any  new  usdr  subject  to  this  subpart 
must  compl^r  with  40  CFR  Part  403  and 
achieve  the  "ollowing  pretreatment 
standards  for  new  sources  (PSNS). 


PSNS— Oils  Subcategory 

[mg/L] 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Priority  and  non-con- 
ventional pollutants: 

Antimony 

Barium  

0.237 
0.783 

26.3 
0.400 

5.48 
0.380 
0.077 

720 
0.166 

0215 
0.520 
0.045 
0.778 
0.662 

0.141 
0.359 

Cobalt 

Copper  

Molybdenum 

Tin 

Titanium 

Zinc 

12.1 
0.183 

2.51 
0.174 
0.035 

3.30 

Alpha-terpineol  

bis-2- 
ethylhexylphthal- 
ate 

cartjazole 

fluoranthene 

n-decane 

n-octadecane 

0.081 

0.101 
0.255 
0.024 
0.403 
0.343 

BPT  Effluent  Limitations— 
Organics  Subcategory— Continued 

[mg/Ll 


Subpart  C — Organics  Treatment  or 
Recovery  Subcategory 

§  437.30    ApplicabHity;  description  of  the 
Organics  Subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  facility  that  result  from  the 
treatment  of,  or  recovery  of  organics 
from,  organic-bearing  waste  received 
from  off-site  and  CWT  facility  contact 
water. 

§  437.31     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

BPT  Effluent  Limitations— 
Organics  Subcategory 

[mg/L] 


Pollutant  or  pollutant 
parameter 


Conventional  pollut- 
ants: 

BOD,  .-.. 

TSS 

Priority  and  non-con- 
ventional pollutants: 

Antimony 

Copper  

Molybdenum 

Zinc 


Maximum 
for  any 
one  day 


163 
216 


0.972 

0.850 

1.14 

0.461 


Monthly 
average 


53 
61 


0.691 

0.752 

1.01 

0.408 


Pollutant  or  pollutant 
parameter 


Acetophenone  

Aniline 

Benzoic  Acid 

o-cresol 

p-cresol 

Phenol  

Pyridine 

2-butanone  

2-propanone  

2,^-dichloroaniline 
2,4,6- 
trichlorophenol  . 


Monthly 
average 


0.072 

0.021 

0.638 

0.556 

0.199 

1.09 

0.182 

2.62 

6.15 

0.046 

0.106 


§  437.32    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  t>est  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT).  The 
limitations  for  BOD5  and  TSS  are  the  • 
same  as  those  specified  in  §  437.31  of 
this  subpart. 

§  437.33    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attalnat>le 
by  the  application  of  t>est  availat>le 
technology  economically  achievable  (BAT). 
Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable 
(BAT).  Except  for  the  conventional 
pollutants,  the  limitations  are  the  same 
as  those  specified  in  §  437.31  of  this 
subpart. 

§  437.34    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
These  limitations  apply  to  the  organics 
treatment  effluent.  The  limitations  are 
the  same  as  those  specified  in  §  437.31 
of  this  subpart. 

§  437.35    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  user  subject  to 
this  subpart  must  comply  with  40  CFR 
Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES). 


Federal  Register / Vol.  64,  No.  8 / Wednesday,  January  13,  1999 /Proposed  Rules 


2357 


PSES— Organics  Subcategory 

(mg/L) 


PoHutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Priority  and  non-cor>- 
ventional  pollutants: 

MolytxJenum 

Aniline 

Benzoic  Acid 

1.14 

0.046 

1.39 

1.89 

0.677 

0.100 

1.01 
0.021 
0638 

o-cresol 

p-cresd 

2,3-dichloroaniline 

0.556 
0.199 
0.046 

§  437.36    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403,7, 
any  new  user  subject  to  this  subpart 
must  comply  with  40  CFR  Part  403  and 
achieve  pretreatment  standards  for  new 
sources  (PSNS).  The  standards  are  the 
same  as  those  specified  in  §  437.35  of 
this  subpart. 

Subpart  D— Combined  Waste  stream 
Formula 

§  437.40    Combined  waste  stream  formula. 

Whenever  any  new  or  existing  user 
subject  to  pretreatment  standards  mixes 


wastewater  subject  to  subparts  A,  B,  or 
C  of  this  Part  prior  to  treatment,  the 
Control  Authority,  as  defined  in 
§  403.12(a)  or  Industrial  User  with  the 
written  concurrence  of  the  Control 
Authority,  must  calculate  fixed 
alternative  discharge  concentration 
limits  using  the  "combined  waste 
stream  formula"  of  §403. 7(e).  For 
purposes  of  calculating  fixed  alternative 
discharge  limits  pursuant  to  §  403.6(e), 
wastewater  subject  to  this  part  is  a 
"regulated  flow."  In  calculating  fixed 
alternative  discharge  limits  pursuant  to 
§  403.6(e),  the  Control  Authority  should 
use  the  following  categorical 
concentration  limits: 

(a)  Metals  subcategory  categorical 
concentration  standards.  There  are  no 
allowances  for  the  metals  subcategory. 

(b)  Oils  subcategory  categorical 
concentration  limits. 

Oils  Subcategory 

[mg/L] 


Pollutant  or  Pollutant 
Parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Arsenic 

1.81 

1.08 

Oils  Subcategory— Continued 
Img^l 


Pollutant  or  Pollutant 
Parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Cadmium 

Chromium 

0.024 
0.584 

0.012 
0.283 

(c)  Organics  subcategory  categorical 
concentration  limits. 

Organics  Subcategory 

(mgrt.) 


Pollutant  or  Pollutant 
Parameter 


Antimony  

Copper  

Zinc  

Acetophenone 

Phenol 

Pyridine  , 

2-txitanone 

2-propanone 

2,4,6-trichlorophenol 


Maximum 
for  any 
one  day 


0.972 

0.850 

0.461 

0.155 

3.70 

0.370 

8.83 

20.7 

0.155 


Monthly 
average 


0.681 

0.752 

0.408 

0.072 

1.09 

0.182 

2.62 

6.15 

0.106 


(PR  Doc.  99-130  Filed  1-12-99;  8:45  am] 
BILUNG  COOE  6660-60-P 


OL 
64 


ISSi 
8 


JA 
13l 


99 


Ml 


Wednesday 
January  13,  1999 


Part  III 

Department  of 
Education 

Foreign  Language  Assistance  Grants 
(Local  and  State  Education  Agencies): 
New  Awards  Applications,  Fiscal  Year 
1999;  Notices 


2360 


Federal  Register/ Vol.  64.  No.  8 /Wednesday,  January  13,  1999 /Notices 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  M.293B] 

Foreign  Language  Assistance  Grants 
(Locai  Eduoational  Agencies)  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Y»ar  (FY)  1999 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  staiute  authorizing  the  program 
and  applicable  regulations  governing 
the  programj,  including  the  Education 
Department  General  Administrative 
Regulations, (EDGAR),  this  notice 
contains  alllof  the  information, 
application  jforms,  and  instructions 
needed  to  a|)ply  for  an  award  under  this 
competitioii 

Purpose  of  Program:  This  program 
provides  grants  to  pay  for  the  Federal 
share  of  the  icost  of  innovative  model 
programs  pnoviding  for  the 
establishment,  improvement,  or 
expansion  qf  foreign  language  study  for 
elementary  ^d  secondary  school 
students. 

hi  awarding  grants  under  this 
program,  th^  Secretary  supports  projects 
that—  I 

(A)  show  pe  promise  of  being 
continued  bjeyond  their  project  period; 

(B)  demoikstrate  approaches  that  can 
be  disseminated  and  duplicated  in  other 
local  educational  agencies;  and 

(C)  may  include  a  professional 
developmeiit  component. 

Eligible  /mplicants:  Local  educational 
agencies.      | 

Deadline  for  Transmittal  of 
Applications:  February  26,  1999. 

Deadline  for  Intergovernmental 
Review:  Ap^l  26,  1999. 

Available  Funds:  $4,800,000. 

Estimateq  Range  of  Awards:  $50,000- 
$175,000.     I 

Estimate^  Average  Size  of  Awards: 
$112,500.    ' 

Estimated  Number  of  Awards:  43. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  tnis  notice. 

Project  Pariod:  36  months. 

Applicable  regulations 

(a)  The  Education  Department  General 
Administrajive  Regulations  (EDGAR)  in 
34  CFR  parte  75,  77,  79,  80,  81,  82,  85 
and  86.        1 

(b)  34  CFR  part  299. 

Descriptioni  of  Programs 

Part  B  of  Title  VII  of  the  Elementary 
and  Second(ary  Education  Act  of  1965, 
as  amended  (the  Act),  authorizes  the 
Foreign  Language  Assistance  Grants 
program.  Appropriations  for  this 
program  an  authorized  by  section  7206 
of  the  Act.  J  Applicants  should  note  that 


section  7203(c)(1)  provides  that  the 
Federal  share  of  the  cost  of  activities 
assisted  under  this  part  for  each  fiscal 
year  is  50  percent.  The  Secretary  may 
waive  this  requirement  for  any  local 
educational  agency  which  the  Secretary 
determines  does  not  have  adequate 
resources  to  pay  the  non-Federal  share 
of  the  cost  of  the  activities  assisted 
under  this  part.  Section  7203(c)(3)  of  the 
Act  provides  that  at  least  75  percent  of 
the  funds  appropriated  under  section 
7206  must  be  used  for  the  expansion  of 
foreign  language  learning  in  elementary 
grades.  The  Secretary  does  not  fimd 
projects  that  propose  Native  American 
languages. 

Priority 

Undei  34  CFR  75.105(b)(2){iv)  and 
(c)(2)(i)  and  section  7204(b)  of  the  Act 
(20  U.S.C.  7514(b)),  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  three  points 
depending  on  how  well  an  application 
meets  this  competitive  priority.  These 
points  would  be  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program. 

Competitive  Preference  Priority — 
Special  Considerations  (3  points) 

Projects  that  propose  to  carry  out  one 
or  more  of  the  following  activities:  (1) 
intensive  summer  foreign  language 
programs  for  professional  development; 
(2)  linking  non-native  English  speakers 
in  the  community  with  the  schools  in 
order  to  promote  two-way  language 
learning;  or  (3)  promoting  the  sequential 
study  of  a  foreign  language,  beginning  in 
elementary  schools. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.209  and 
75.210  and  section  7203  of  the  Act  to 
evaluate  applications  for  new  grants 
imder  this  competition. 

(2)  The  maximxmi  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximimi  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)(1)  Need  for  the  project.  (10  points). 

The  Secretary  considers  the  need  for 
the  project.  In  determining  the  need  for 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
'  infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 


nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Significance.  (20  points). 
The  Secretary  reviews  each 

application  to  determine  how  well  the 
proposed  project  will  implement  foreign 
language  instructional  programs  that 
will: 

(i)  Show  the  promise  of  being 
continued  beyond  the  grant  period;  and 

(ii)  Demonstrate  approaches  that  can 
be  disseminated  and  duplicated  in  other 
local  educational  agencies. 

(3)  Quality  of  the  project  design.  (25 
points). 

The  Secretary  considers  the  quality  of 
the  design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  design 
for  implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(4)  Quality  of  Project  Services  (20 
points). 

(i)  The  Secretary  considers  the  quality 
of  services  to  be  provided  by  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  suffiaency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(5)  Quality  of  Project  Personnel.  (10 
points). 
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(i)  The  Secretary  considers  the  quahty 
of  the  key  personnel  who  will  cany  out 
the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(6)  Adequacy  of  resources.  (4  points). 
The  Secretary  considers  the  adequacy 

of  resources  for  the  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(7)  Quality  of  the  management  plan. 
(5  points). 

The  Secretary  considers  the  quality  of 
the  management  plan  for  the  proposed 
project.  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(8)  Quality  of  project  evaluation  plan. 
(6  points). 

The  Secretary  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  project.  In  determining  the 
quality  of  the  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 


assessment  of  progress  toward  achieving 
intended  outcomes. 

(iii)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
vsrith,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3,  1998  (63  FR  59452  through 
59455). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a" 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  followning 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.293B,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW, 
Washington,  D.C.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 


Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  apphcation  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  (CFDA#  84.2938), 
Washington,  D.C.  20202-4725 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  tjefore  the  deadhne 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#  84.293B),  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  SW,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  foUowring 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  appficant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden,  guidance  on  addressing  the 
EDGAR  selection  criteria,  i-;id  various 
assurances,  certifications,  aiid  required 
docimientation.  These  parts  and 
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additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  ihould  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Apitlication  for  Federal 
Assistance  (|:D  424)  and  instructions. 

Part  II:  Budget  Information — Non- 
Constructioii  Programs  (ED  Form  No. 
524]  and  instructions. 

Part  III:  Application  Narrative. 

ADDinOqJAL  MATERIALS: 

a.  Estimated  Public  Reporting  Burden. 

b.  Part  B  qf  Title  Vll  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (the  Act). 

c.  Progran)  Questions  and  Answers. 

d.  Group  Application  Certification. 

e.  Student  Data. 

f.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

g.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

h.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transaction!  (ED  80-0014,  9/90)  and 
instructions]  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department]. 

i.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  raflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  at  (01  FR  1413)by  the  Office  of 


Management  and  Budget  on  January  19, 
1996). 

j.  Notice  to  All  Applicants  concerning 
a  new  provision  in  the  Department  of 
Education's  General  Education 
Provisions  Act  (GEPA). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 
submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy".  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

For  Further  Information  Contact: 
Rebecca  Richey,  or  Ki  Lee  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5090,  Switzer 
Building,  Washington,  D.C.  20202-6510. 
Rebecca  Richey,  Telephone:  (202)  205- 
9717  or  Ki  Lee  Telephone:  (202)  205- 
8730.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  v\rith  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 


in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document: 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-800-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)219-1511 
or,  toll  fiw,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  ofBcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7511-7514. 

Dated:  January  8, 1999. 
Delia  Pampa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Editor's  Note:  An  excerpt  of  Public  Law 
103-382  is  published  for  the  convenience  of 
the  reader.  The  official  text  is  published  at 
108  Stat.  3737. 
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APPENDIX 
Parti 


Application    for    Federal 

£ducation   Assistance 
Applicant  Information 


U.S.  Department  of  Educarion 


Form  Approved 

OMBNo  II754IM 

Exp  06OW200I 


I.  Name  and  Acklress 
Legal  Nainc: 

Address : 


Organizational  Unit 


Ciiy 

2.  Applicant's  D-U-N-S  Number 

3.  Catalog  of  Federal  Domestic  Assistance  XI:    3     4 

4.  Project  Director: 

Address: 


State 


County 


ZIP  Code  ♦  4 


Title: 


City 
Tel.#:(  >. 


Slate 
Fax#:( 


ZIPCode  +  4 

) ■_ 


E-Mail  Address: 


S.   Is  the  applicant  delinquent  on  any  Federal  debt?         Yes         No 
(If  "  Yes.  "  attach  an  explanaiion.) 

Application  Information 

8.  Type  of  Submission: 

—PnApplication  —Application 

Construction  Construction 

Non-Construction  Non-Construction 

9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 

Yes    (Date  made  available  to  the  Executive  Order  12372 

process  for  review):  I        I 

No     (If  "No. "  check  appropriate  box  below.) 

Program  is  not  covered  by  E.O.  12372. 

Program  has  not  been  selected  by  Slate  for  review. 


6.  Type  of  Applicant  ^£n/«r  appropriate  letter  in  the  box.) 

A  Suie 

B   County 

C    Municipal 

D  Township 

E    InKisate 

F    Intennunicipal 

G  .Special  District 

7.  Novice  Applicant  Yes  No 


II.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  period?  Yes  No 

a.  If  "Yes,"  Exemption(s)  #:  b.  Assurance  of  Compliance  I: 


H  Independent  School  District 

I  Public  Collete  or  University 

S  Pnvaic.  Non-profit  Coilcfe  oc  Univcnily 

K  Indian  Tribe 

L  Individual 

M  PhvMe.  Profii-Making  Ortanoauoa 

N  Other  r.:;pra;V/ 


c.  IRB  approval  date; 


OR 


Full  IRB  ar 

Expedited  Review 


12.  Descriptive  Title  of  Applicant's  Project: 


X 


10.  Proposed  Project  Dates: 

Estimated  Funding 

i3a.  Federal 

b.  Applicant 

c.  State 

d.  Local 

e.  Other 

f.  Program  Income 

g.  TOTAL 


SUrt  Date: 

/ 


End  Date: 

/        / 


Authorized  Representative  Information 

U.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicauon  are  tnii 
and  correct  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicai  I 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 

a.  Typed  Name  of  Authorized  Representative 


.00 


M 


.00 


M 


b.  Title 


,80        c.  Tel.#:(  ). 

d.  E-Mail  Address: 


Fax*:  ( 


.00 


.00 


c.  Signature  af  Aalhorizcd  Rtprcscatalive 


Dale: 
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!lnstructions  for  ED  424; 


1.  Le4al  Name  and  Address.  Enter  ihe  legal  name  of  applicant  anil  the 
nai  ie  ot  the  primary  organizational  unit  which  will  undertake  the  as- 
sisfince  activity 

2.  D-|I-N-S  Number.  Enter  the  applicants  D-U-N-S  Number.  If  your 
flizaiion  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 

uiliber  by  calling  I  -800-333-0505  or  by  completing  a  D-U-N-S  Num- 
■  Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
owing  URL:  hnp://www.dnb.com/dbi$/aboutdb/intlduns.htm. 

3.  Ca^alof  of  Federal  Domestic  Assistance(CFDA)  Number.  Enter 
thelCFDA  number  and  title  of  the  program  under  which  assistance  is 


req  lesied 


4.  Pr<  ject  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
addrcss  of  the  person  to  be  contacted  on  matters  involving  this 
lication. 


ma  I 


Not 

un 

and 

ch«:k 

can; 


rev  ew 
and 

the 


appi 


5.  Fetjeral  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organi- 
zaii  on  is  delinquent  on  any  Federal  debt.  (This  question  reft  rs  to  the 
app  licant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rize d  representative.  Categories  of  debt  include  delinquent  audit  dis- 
all<  wances,  loans  and  taxes.)  Otherwise,  check  "No." 

6.  Ty|c  of  Applicant  Enter  the  appropriate  letter  in  the  box  provided. 


ice  Applicant  Check  "Yes"  only  if  assistance  is  being  requested 
;r  a  program  that  gives  special  consideration  to  novice  applicants 
you  meet  the  prograin  requirements  for  novice  applicants.  By 
ng  ■"Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
requirements  specified  by  ED   Otherwise,  check  "No." 


8.  Tyjie  of  Submission.  Self-explanatory. 


9.  Executive  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 

'  by  Executive  Order  12372.  Also,  please  enter  the  month,  date. 

four  (4)  digit  year  (e.g..  12/12/2000).  Applicants  should  contact 

r  ptate  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 

10  determine  whether  the  application  is  subject  to  the  State  in- 

ter^vemmcntal  review  process.  Otherwise,  check  "No." 


10.  Prdposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
dig|lyear(eg..  12/12/2000) 

11.  Hufnan  Subjects.  If  research  activities  involving  human  subjects  are 
planned  at  any  time  during  ttie  proposed  project  period,  check 

"N^."  The  remaining  parts  of  item  II  are  then  not  applicable. 

If  Inarch  activities  involving  human  subjects,  whether  or  not  ex- 
em^  from  Federal  regulations  for  the  protection  of  human  subjects. 
UXj  planned  at  any  time  during  the  proposed  project  period,  either  at 
the  Applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  the  research  activities  are  desig- 
nated to  be  exempt  under  Ihe  regulations,  enter,  in  item  I  la.  the  ex- 
emwion  numberts)  corresponding  to  one  or  more  of  the  six  exemption 
categories  liMed  in  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  this  fonn.  Provide  sutTicient  information 
in  t^e  application  to  allow  a  determination  that  the  designated  exemp- 
>  are  appropnate. 

If  tie  planned  research  activities  involving  human  subjects  are  cov- 
ered (not  exempt),  complete  the  remaining  pans  of  item  1 1  and  follow 
the  instructions  in  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  this  form.  If  the  applicant  organization  has 
an  npproved  Multiple  Project  Assurance  of  Compliance  on  tile  with 
the  Grants  Policy  and  Oversight  Staff  (GPOS).  US  Department  of 
Edi  cation,  or  with  the  Office  for  Protection  from  Research  Risks 
(01 RR).  National  Institutes  of  Health.  US  Department  of  Health  and 
Hui  nan  Services,  that  covers  the  specific  activity,  enter  the  Assurance 
nur  iber  in  item  I  lb  and  the  date  of  approval  by  the  Institutional  Re- 


view Board  (IRB)  of  the  proposed  activities  in  item  I  Ic.  This  date 
must  be  no  earlier  than  one  year  before  the  receipt  date  for  which  the 
application  is  submitted  and  must  include  the  four  (4)  digit  year  (e.g.. 
2000).  Check  the  type  of  IRB  review  in  the  appropriate  box.  An  IRB 
may  review  an  application  through  an  expedited  review  procedure  only 
if  it  complies  with  Section  97. 1 10  of  the  human  subjects  regulations 
34  CFR  97.  If  the  IRB  review  is  unavoidably  delayed  beyond  the 
submission  of  the  application,  enter  "Pending"  in  item  lie.  A  fol- 
low-up certification  of  IRB  approval  from  an  official  signing  for  the 
applicant  organization  must  then  be  sent  to  and  received  by  the  desig- 
nated ED  official.  The  cenification  must  be  received  within  30  days 
of  a  specific  formal  request  from  the  designated  ED  official.  The  cer- 
tification must  include:  the  PR  Award  number,  title  of  the  project  from 
item  *12.  name  of  the  principal  investigator,  project  director,  fellow, 
or  other,  institution.  Multiple  Assurance  number,  date  of  IRB  approval, 
and  appropriate  signatures. 

If  the  applicant  oiganization  does  not  have  on  file  with  GPOS  or  OPRR 
an  approved  Assurance  of  Compliance  that  covers  the  proposed  re- 
search activity,  enter  "None"  in  item  I  lb.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  of  a  specific  formal  re- 
quest from  the  designated  ED  official. 

For  additional  instructions  regarding  proposals  that  involve  human  sub- 
jects research  see.  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  this  form 

12.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

13.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  A  Iso.  in  item  1 4e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  12/12/2000)  in  the  date  signed  field. 

Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995.  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  0MB  control 
number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  yon  have  any 
comments  concerning  the  accuracy  of  the  estimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington.  DC.  20202-4651.  If  you  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays.  Application  Control  Center. 
U.S.  Depanment  of  Education.  7th  and  D  Streets.  S.W  ROB-3.  Room 
3633.  Washington.  DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Anachment  to  ED  424) 


I.  Instructions  to  Applicants  if  Research  Activi- 
ties Involving  Human  Subjects  are  Planned 

If  you  marked  item  II  on  the  application  "Yes"  and 
designated  exemptions  from  the  human  subjects  regu- 
lations, provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  ex- 
emptions are  appropriate.  Research  involving  human 
subjects  that  is  exempt  from  the  regulations  is  discussed 
under  II.B.  "Exemptions,"  below. 

If  you  marked  "Yes"  to  item  1 1  on  the  Face  Page,  and 
designated  no  exemptions  from  the  regulations,  address 
the  following  six  points.  In  addition,  if  research  in- 
volving human  subjects  will  take  place  at  collaborat- 
ing site(s)  or  other  performance  site(s),  provide  this 
information  before  discussing  the  six  points.  Although 
no  specific  page  limitation  applies  to  this  section  of 
the  application,  be  succinct.  Be  sure  to  provide  this 
information  on  a  separate  page(s)  entitled  "Protection 
of  Human  Subjects  Attachment." 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
tlie  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 
cumstances under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  informa- 
tion to  be  provided  to  prospective  subjects,  and  the 
method  of  documenting  consent.  State  if  the  Institu- 
tional Review  Board  (IRB)  has  authorized  a  modifica- 
tion or  waiver  of  the  elements  of  consent  or  the  re- 
quirement for  documentation  of  consent. 


(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treat- 
ments and  procedures  that  might  be  advantageous  to  the 
subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to 
the  subjects.  Also,  where  appropriate,  describe  the  provi- 
sions for  monitoring  the  data  collected  to  ensure  the  safety 
of  the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in 
relation  to  the  anticipated  benefits  to  subjects  and  in  rela- 
tion to  the  importance  of  the  knowledge  that  may  reason- 
ably be  expected  to  result. 


IL  Information  on  Research  Activities 
Involving  Human  Subjects 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activ- 
ity is  resear:ch,  as  defined  in  the  Department's  regulations, 
and  the  research  activity  will  involve  use  of  human  sub- 
jects, as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Sub- 
jects, Title  34,  Code  of  Federal  Regulations,  Part  97,  de- 
fine research  as  "a  systematic  investigation,  including  re- 
search development,  testing  and  evaluation,  designed  to 
develop  or  contribute  to  generalizable  knowledge."  If  an 
activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  such  as 
an  exploratory  study  or  the  collection  of  data  to  test  a 
hypothesis,  it  is  research.  Activities  which  meet  this  defi- 
nition constitute  research  whether  or  not  they  are  con- 
ducted or  supported  under  a  program  which  is  considered 
research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  ac- 
tivities. 
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— Is  it  u  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual Jbout  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable! private  information."  (1)  IJ  an  activity  involves 
obtainipg  information  about  a  living  person  by  manipu- 
lating ^at  person  or  that  person 's  environment,  as  might 
occur  ^hen  a  new  instructional  technique  is  tested,  or  by 
commutiicating  or  interacting  with  the  individual,  as  oc- 
curs wih  surveys  and  interviews,  the  definition  of  human 
subject\  is  met  (2)  If  an  activity  involves  obtaining  pri- 
vate ink>rmation  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition qf  human  subject  is  met  [Private  information  in- 
cludes Information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  Has  been  provided  for  specific  purposes  by  an  indi- 
vidual >nd  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record)  j] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man su  >jects  will  be  in  one  or  more  of  the  following  six 
categories  oi exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted I  educational  settings,  involving  normal  educational 
practict «,  such  as  (a)  research  on  regular  and  special  edu- 
cation i  nstructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Re!  earch  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, inless:  (a)  information  obtained  is  recorded  in  such 
a  mannpr  that  human  subjects  can  be  identified,  directly 
or  throiigh  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
researc  i  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  ofhutnan  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education 's  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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Public  rtporting  bufd*n  for  this  coBtetion  of  infonnation  is  ostimstsd  to  vary  from  13  to  22  hours  por 
rosponse,  with  an  •vorsgs  of  17.5  hours,  indudirto  the  tims  for  rtviowirtg  irtstructions,  aosrehino 
•xittino  data  sources,  o*tharing  arid  maintainino  the  data  naadad.  und  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  espect  of  this 
coUection  of  informatior^  Including  suggestiorts  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Paperwork  Reduction  Project  1875-0102,  Washington.  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Cenere I  InrtfuetioM 

This  form  is  used  to  apply  to  ifvSvidual  U.S. 
Department  of  Education  diacretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  yoar  of 
the  multi-year  funding  request.  Pay  attention 
to  applicable  program  specific  irmructions,  if 
attached. 

Section  A  -  Budoet  Summarv 
U.S.  Department  of  Priueation  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lirMS  1-11. 

Lines  1-11.  columns  (sMe):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11.  eoiumn  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  cduntns  (aMe):  Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12,  column  (f):  Show  the  total  anrMxint 
requested  for  all  project  years.  If  fundir>g  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  •  Butinmt  Siimmarv 
Mnn-Furfofl  Fund* 

If  you  are  required  to  provkle  or  vokinteer  to 
provide  matching  funds  or  other  norvfederal 
resources  to  the  project  these  should  ba 
shown  for  each  applicable  budget  category  on 
Unas  1-11  of  Section  B. 


Unas  1-11.  columns  (aMe):  For  each  project 
year  for  which  matching  hmdt  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Unas  1-11,  column  (f):  Show  the  multi-year 
totel  for  each  budget  category.  H  non-Federal 
comributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12.  columns  (sHe):  Show  the  total 
matchir>g  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  anxxint  to 
be  contributed  for  alt  years  of  the  multi-yeer 
project.  If  non-Federal  contributions  are 
provided  for  or^y  or>e  year,  leave  this  space 
blank. 

Section  C  -  Other  Budoat  Information 
Pay  attention  to  aoplieabta  orooram  aoeeifie 

instructiona.  if  anachcd- 

1 .  Provide  en  itemized  budget  breekdown,  by 
project  year,  for  eech  budget  category  listed 
in  Sections  A  mnd  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rete  (provisional,  predetemvned, 
firMi  or  fixed)  that  will  be  in  effect  during 
the  fundir>g  period.  In  eddition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  if  applicable  to  this  program,  provide  the 
rate  end  bese  on  which  frir>ge  ber>efits  ere 
calculated. 

4.  Provide  other  explanations  or  conrwnents 
you  deem  necessary. 
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Part  ni — Application  Narrative 

Application  Narrative  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  wHere  you  address  the 
selection  criteijia  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrajive  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

(1)  A  page  isJ8.5"  x  11",  on  one  side 
only  with  1"  niargins  at  the  top,  bottom, 
and  both  sides] 

(2)  You  musi  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titled,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  textlin  charts,  tables,  figures, 
and  graphs,      j 

If  you  use  a  |>roportional  computer 
font,  you  may  <iot  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  cheiracters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Fortn  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  pr  the  one-page  abstract 
and  table  of  contents  described  below. 

IF.  IN  ORDER  TO  MEET  THE  PAGE 
UMTT.  YOU  USE  PRINT  SIZE, 
SPAQNG,  OR  MARGINS  SMALLER 
THAN  STANDARDS  SPECIFIED  IN 
THIS  NOTICE.  YOUR  APPLICATION 


/ 


WILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Additional  Guidance 

Abstract 

The  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Table  of  contents 

The  application  should  include  a 
table  of  contents  listing  the  parts  of  the 
narrative  in  the  order  of  the  selection 
criteria.  Be  sure  that  the  table  includes 
the  page  numbers  where  the  parts  of  the 
narrative  are  found. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  ciuriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Final  Application  Preparation 

Submit  three  copies  of  the 
application,  including  an  original  copy 


containing  an  original  signature  for  each 
form  requiring  the  signature  of  the 
authorized  representative.  Do  not  use 
elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  or 
hand-delivered  to  the  Application 
Control  Center  (ACC)  and  postmarked 
by  the  deadline  date. 

Additional  Materials 
Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  0MB  control  number. 
The  valid  OMB  control  number  for  this 
information  collection  is  1885-0540 
(Exp.  12/31/2001).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  80  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C. 20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5603,  Switzer 
Building,  Washington,  D.C.  20202-6510. 

aiLUNQ  CODE  4000-01-P 
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108  STAT.  3737 


*TART  B— FOREIGN  LANGUAGE  ASSISTANCE 

PROGRAM 

■SBC  720L  SHORT  TTIIX. 

This  part  may  be  cited  as  the  'Foreign  I  language  Assistance 
Act  of  1994'. 

7201.FINDING& 

The  Congress  finds  as  follows: 

"^D  roreign  language  proficiency  is  cradal  to  oiir  Nation's 
economic  competitiveness  and  national  security.  Significant 
improvement  in  the  quanti^  and  quality  of  foreign  language 
instruction  offwed  in  our  Nation's  elementary  and  secondary 
schools  is  necessary. 

"(2)  All  Americans  need  a  global  perspective.  To  understand 
the  world  around  us,  we  must  acquaint  ourselves  with  the 
languages,  cultures,  and  history  of  other  nations. 

"^3)  Profidoicy  in  two  or  more  languages  shoxild  be  pro- 
moted for  all  Aaierican  students.  Multilinguaiism  enhances 
cognitive  and  social  growth,  competitiveness  in  the  global 
marketplace,  national  security,  ana  understanding  of  diverse 
people  and  cultures. 

"^4)  Tlie  United  States  lags  behind  other  developed  coun- 
tries in  offering  foreign  language  study  to  elementary  and 
secondary  school  students. 

'15)  Four  out  of  five  new  jobs  in  the  United  States  are 
created  ftom  foreign  trade. 

'\B)  The  optimum  time  to  begin  learning  a  second  language 
is  in  elementary  school,  when  children  have  the  ability  to 
learn  and  ezeel  in  several  foreign  language  acquisition  skills, 
including  pronunciation,  and  when  children  are  most  open  to 
appreciating  and  valuing  a  culture  other  than  their  own. 

TT)  Foreign  language  study  can  increase  childrens'  capacity 
for  critical  and  creative  thinking  skills  and  children  who  study 
a  second  language  show  greater  cognitive  development  in  areas 
such  as  mental  flexibility,  creativity,  tolerance,  and  higher  order 
thinking  skills. 

'X8)  Children  who  have  studied  a  foreign  language  in 
elementary  school  achieve  expected  gains  and  score  higher  on 
standardized  tests  of  reading,  language  arts,  and  mathematics 
than  children  who  have  not  studied  a  foreign  language. 

Taos.  PBOOBAM  AUTHmUZED. 

"(a)  Program  AuTHORnY.— 

"(1)  In  GENERAL.— The  Secretary  shall  make  grants,  on 
a  competitive  basis,  to  State  edvicational  agencies  or  local  edu- 
cational agencies  to  pay  the  Federal  share  of  the  cost  of  inno- 
vative model  programs  providing  for  the  establishment, 
improvement  or  expansion  of  foreign  language  study  for 
elmnentary  and  secondary  school  students. 

"(2)  Duration. — ^Eadi  grant  under  paragraph  (1)  shall  be 
awarded  for  a  period  of  three  years. 


L«nsuac* 

AMMtaneaAct 

of  19»4. 

20  use  7511. 


20  use  7512. 


20  use  7513. 
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"(b)  Requirements.-- 

"(1)  Grants  to  state  educational  agencies.— In  award- 
ing a  grant  under  subMction  (a)  to  a  Suta  educational  agencjr, 
the  Secretary  shall  support  programs  that  promote  systemic 
approaches  to  improving  foreign  language  learning  in  the  State. 

"(2)  Grants  to  local  educational  agencies.— In  award- 
ing a  grant  under  subsection  (a)  to  a  local  educational  agency, 
the  Secretary  shall  support  programs  that^— 

"(A)  show  the  promise  of  being  continued  beyond  the 

grant  period; 

"(B)  demonstrate  approaches  that  can  be  disseminated 

and  duplicated  in  other  local  educational  agencies;  and 
"(C)  may  include  a  professional  development  compo- 
nent 
"(c)  Federal  Share.—  ,   ^     , 

"(1)  In  general.— The  Federal  share  for  each  fiscal  }rear 
shall  be  50  percent. 

"(2)  Waiver.— The  Secretary  may  waive  the  requirement 
of  paragraph  (1)  for  any  local  educational  agency  which  the 
Secretary  determines  does  not  have  adequate  resources  to  pay 
the  non-Federal  share  of  the  cost  of  the  activities  assisted 
tmder  this  part. 

"(3)  Special  rule.— Not  less  than  three-fourths  of  the 
funds  appropriated  under  section  7206  shall  be  used  for  the 
expansion  of  foreign  language  leaning  in  the  elementary 
grades. 

"(4)  Reservation.— Tlie  Secretary  may  reserve  not  more 
than  5  percent  of  funds  appropriated  under  section  7206  to 
evaluate  the  efficacy  of  programs  under  this  part. 

-SEC  7S04.  APPLICATIONS. 

"(a)  In  General.— Any  State  educational  agency  or  local  edu- 
cational agency  t^«>fipng  a  grant  \mder  this  part  shall  submit  an 
application  to  the  Secretary  at  such  time,  in  such  form,  and  contain- 
ing such  information  and  assurances  as  the  Secretary  may  require. 
"(b)  Special  Consideration.— The  Secretary  shall  give  special 
consideration  to  applications  describing  programs  that^ 

"(1)  include  intensive  summer  foreign  language  programs 
for  professional  development; 

^2)  link  non-native  Fng*****  speakers  in  the  communis 
with  the  schools  in  order  to  promote  two-way  language  learning; 
or 

"(3)  promote  the  sequential  study  of  a  foreign  language 
for  students,  beginning  in  elementary  schools. 
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FOREIGN  LANGUAGE  ASSISTANCE  PROGRAM 
GRANTS  TO  LOCAL  EDUCATIONAL  AGENCIES 

(Program  Questions  and  Answers) 

Q.        How  will  the  Secretary  comply  with  the  statutory  requirement,  set  out  in  Section 
7204(b)  of  the  Elementary  and  Secondary  Education  Act,  to  give  special 
consideration  to  applications  that  describe  programs  that  (1)  include  intensive 
summer  foreign  language  programs  for  professional  development;  (2)  link  non- 
native  English  speakers  in  the  community;  or  (3)  promote  the  sequential  study  of  a 
foreign  language  for  students,  beginning  in  elementary  schools? 

A.        The  Secretary  has  established  a  competitive  priority  to  comply  with  this  statutory 
requirement.  Under  that  priority,  the  Secretary  awards  three  additional  points  to 
^plications  that  propose  to  carry  out  one  or  more  of  the  activities  specified  in  Section 
7204(b)  of  the  Act  in  a  particularly  effective  way.  These  points  would  be  in  addition  to 
any  points  the  application  earns  under  the  Selection  Criteria.  This  priority  is  set  out  in 
full  in  the  Apphcation  Notice. 

Q.        How  can  an  applicant  promote  two-way  language  learning? 

A.        Two-way  language  learning  is  promoted  through  encouraging  interaction  between  non- 
native  English  speakers  and  foreign  language  learners  in  an  instructional  setting  for 
purposes  of  facilitating  foreign  language  acquisition.  Although  improvement  of  the 
English  language  skills  of  non-native  English  speakers  is  a  desirable  ancillary  benefit  of  a 
project  that  utilizes  two-way  language  learning,  the  primary  focus  of  projects  funded 
under  the  Foreign  Language  Assistance  program  must  be  on  foreign  language  learning. 
As  a  consequence,  funds  received  under  the  Foreign  Language  Assistance  program 
should  not  be  used  to  fund  English  language  instruction. 

Q.        What  is  the  definition  of  ^elementary  school**  or  ^secondary  school**? 

A.        The  definitions  of  these  two  terms  are  set  out  in  34  CFR  77. 1(c).  The  term  "elementary 
school"  means:  "a  day  or  residential  school  that  provides  elementary  education,  as 
determined  under  State  law."  The  term  "secondary  school"  means:  "a  day  or  residential 
school  that  provides  secondary  education  as  determined  under  State  law.  In  the  absence 
of  State  law,  the  Secretary  may  determine,  with  respect  to  that  State,  whether  the  term 
includes  education  beyond  the  twelfth  grade." 

Q.        What  is  the  State  or  LEA*s  share  of  costs  for  the  Foreign  Language  Assistance 
program  for  each  fiscal  year? 


The  State  or  LEA's  share  is  50  percent.  However,  a  waiver  may  be  granted  for  an  LEA 
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if  the  Secretary  determines  that  the  LEA  does  not  have  adequate  resources  to  pay  the  non- 
Federal  share  of  the  cost  of  the  activities.  (Section  7203(c),  20  U.S.C.  7513(c)).  The 
Education  Department  General  Administrative  Regulations,  at  34  CFR  80.24,  also 
addresses  Federal  Cost  sharing  requirements. 

Q.        How  does  an  LEA  apply  for  a  waiver  of  the  non-Federal  share  of  costs? 

A.        The  Secretary  suggests  that  local  educational  agencies  -  wishing  to  do  so  -  request  a 
waiver  from  the  requirements  of  Section  7203(c)  of  the  Act  as  a  part  of  their  grant 
application.  This  waiver  request  should  include  information  that  will  assist  the  Secretary 
in  determining  whether  the  local  educational  agency  seeking  a  waiver  "does  not  have 
adequate  resources  to  pay  the  non-Federal  share  of  the  costs  of  the  activities  assisted 
under  [the  Foreign  Language  Assistance  program]."  (Section  7203(b)  of  the  Act, 
20  U.S.C.  7513(c)(2)). 

Q.        Under  this  program,  may  an  applicant  propose  to  hire  foreign  language  teachers? 

A.        Yes,  program  funds  may  be  used  to  hire  foreign  language  teachers. 

Q.        May  two  districts  apply  together  if  they  are  already  working  together  in  an 
elementary  school  foreign  language  program? 

Yes,  the  statute  does  not  prohibit  school  districts  from  applying  together.  The 
requirements  on  group  applications  are  in  34  CFR  75 . 1 27-75 .129. 

Q.        How  can  an  LEA  ensure  that  their  proposed  program  design  will  lead  to  ah 
enhanced  and  effective  foreign  language  program? 

An  LEA  may  consider  the  National  and  State  foreign  language  content  standards  when 
designing  their  program. 
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Assurances 


The  Applicant  hereby  assures  and  certifies  that  it  will  comply  with  the  regulations,  policies,  guidelines  and  requirements,  as  they  reiale  to 
the  application,  acceptance  and  use  of  Federal  funds  for  this  Federally  assisted  project.  Also  the  Applicant  assures  and  certifies  that 

1 .  It  possesses  legal  authority  to  apply  for  the  grant;  that  a  resolution,  motion  or  similar  action  has  been  dully  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body,  authorizing  the  filing  of  the  application,  including  all  undcretandings  and  assurances 
contained  therein,  and  directing  and  authorizing  the  person  identified  as  the  oflicial  representative  of  the  applicant  to  act  in  connection 
with  the  application  and  to  provide  such  addibonal  information  as  may  be  requifcd. 

2.  It  will  comply  with  Title  VI  of  the  Civil  RighU  Act  of  1964  (P.L.  88-3S2)  and  in  accordance  with  Title  VI  of  the  Act,  no  person  in  the 
United  States  shall,  on  the  grounds  of  race,  color  or  national  origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination  under  any  program  or  activity  for  which  the  applicant  receives  Federal  {liuncial  assistance  and  will 
bnmediately  take  any  measures  necessary  to  effect  this  agreement 

3.  It  will  comply  with  Title  VI  of  the  Civil  Rightt  Act  of  1964  (42  U.S.C.  2000d)  prohibiting  employment  discrimination  where  (1)  the 
primary  puipoae  of  a  grant  is  to  provide  employment  or  (2)  discriminatory  employment  practices  will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benefiting  fraim  the  grant-aided  activity. 

4.  It  will  comply  with  Section  S04  of  the  Rehabilitation  Act  of  1973.  u  amended,  29  U.S.C.  794.  which  prohibits  diaoimination  on  the 
basis  of  handicap  in  programs  and  activities  receiving  Federal  financial  assistance. 

5  It  will  comply  v^th  Title  K  of  the  Education  Amendments  of  1972.  as  amended,  20  U  S  C  1681  ct  seq.,  which  prohibits 
discrimination  on  the  basis  of  sex  in  education  programs  and  acuvities  receiving  Federal  financial  assisunce. 

6.  It  will  comply  with  the  Age  Discrimination  Act  of  I97S.  u  amended.  42  U.S.C.  6101  et  seq..  which  prohibitt  discrimination  on  the 
basis  of  age  in  programs  or  activities  receiving  Federal  financial  assistance. 

7.  It  will  comply  with  requiremenU  of  the  provisions  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisitions  Act  of  1970 
(P.L.  91-646)  which  provides  for  fair  and  equiubic  treatment  of  persons  displaced  as  a  result  of  Federal  and  Federally-assisted  programs. 

8.  It  will  comply  with  provisions  of  the  Hatch  Act  which  limit  the  politieal  activity  of  employees. 

9.  It  will  comply  with  the  minimum  wage  and  maximum  hours  provisions  of  the  Federal  Fair  Labor  Standards  Act,  as  they  apply  to 
hospital  and  educational  institution  employees  of  State  and  local  governments. 

10.  It  will  establish  safeguards  to  prohibit  employees  from  using  their  positions  for  a  purpose  that  is  or  gives  the  appearance  of  being 
motivated  by  a  desire  for  private  gain  for  themselves  or  others,  particularly  those  with  whom  they  have  family,  business,  or  other  ties. 

1 1 .  It  will  give  the  sponsonng  agency  or  the  Comptroller  General  through  any  authorized  representative  the  access  to  and  the  right  to 
examine  all  records,  books,  papers,  or  documents  related  to  the  grant 

12.  It  will  comply  with  all  requirements  imposed  by  the  Federal  sponsoring  agency  concerning  special  requirements  of  law.  program 
requirements,  and  other  administrative  requirements. 

13.  It  will  insure  that  the  facilities  under  itt  ownership,  lease  or  supervision  which  shall  be  utilized  in  the  accompliahment  of  the  prqieet  are 
not  listed  on  the  Environmental  Protection  Agency's  (EPA)  list  of  Violating  Facilities  and  that  it  will  notify  the  Federal  grantor  agency  of 
the  receipt  of  any  communication  from  the  Director  of  the  EPA  Office  of  Federal  Activities  indicaung  that  a  facility  to  be  used  in  the 
project  is  under  consideration  for  listing  by  the  EPA. 

14.  It  will  comply  with  the  flood  insurance  purchase  requiremenU  of  Section  102(a)  of  the  Flood  Disaster  Protection  Act  of  1973.  PL. 
93-234. 87  Stat  975.  approved  December  31 .  1976.  Section  102(a)  requires,  on  or  after  Mtnh  2, 1975.  the  purchase  of  fVxxJ  insurance 
in  communities  where  such  insurance  is  available  as  a  condition  for  the  receipt  of  any  Federal  financial  assistance  for  oonstructioo  or 
acquisition  purposes  lor  use  in  any  area  that  has  been  identified  by  the  Secretary  of  the  Department  of  Housing  and  Urban  Development 
as  an  area  having  special  tlood  hazards.  The  phrase  'Federal  financuJ  assistance'  includes  any  form  of  loan,  grant,  guaranty,  insurance 
payment,  rebate  subsidy,  disaster  assistance  loan  or  grant  or  any  other  form  of  direct  or  indirect  Federal  assistance. 

1 5.  It  will  assist  the  Federal  grantor  agency  in  its  compliance  with  Section  106  of  the  National  Historic  Preservation  Act  of  1966  u 
amended  (16  US.C.  470).  Executive  OnJer  1 1593,  and  the  Archeological  and  Historic  Preservation  Act  of  1966  (16  U.S.C  469a-l  el 
seq.)  by  (a)  consulting  v«th  the  Stale  Historic  Preservation  OfBcer  on  the  conduct  of  investigations,  u  necessary,  to  identify  properties 
listed  in  or  eligible  for  inclusion  in  the  National  Register  of  Historic  Places  that  are  subject  to  adverse  effecU  (see  36  CFR  Part  800  8)  by 
the  activity,  and  notifying  the  Federal  grantor  agency  of  the  existence  of  any  such  properties,  and  by  (b)  complying  with  all  requirements 
established  by  the  Federal  grantor  agency  to  avoid  or  mitigate  adverse  effectt  upon  such  property. 


2378 


Federal  Register/Vol.  64.  No.  8/Wednesday,  January  13.  1999/Notices 


Astht 


ASSURANCES  *  NON-CONSTRUCTION  PROGRAMS 

Ctrtaia  of  thaM  unraaeet  may  not  b«  applicable  to  your  pnjtet  or  profraa.  If  you  have  qutttions. 
PMmm  ceataet  tha  awarcUnf  aftaey.  Furthtr.  ctrtaia  Ftdaral  awardiag  agtaeiaa  ouy  requtra  applieaau 
ta  cartify  to  additioaai  aMuraacas.  If  such  is  tha  caaa,  yott  will  ba  DotiAtd. 

taprawatttivt  of  tha  applicaat  I  cattify  that  tha  appUcaat: 


dul^ 


Has  tba  lafal  authority  to  apply  for  Ftdaral 
asaistiaea,  aad  tha  iastitutienal,  maaaftrial  aad 
fiaaadal  capahility  (iadudiaff  fuads  suffietaat  to 
pay  tha  aan-Fadaral  shara  of  prajact  eosu)  to 
snsurt  proper  plaaataf.  ouaafeoMat  aad  eoa« 
ptetia»  af  tha  fm'sn  dssrrihtd  ia  this  application 

WQl  gita  tha  awardiag  afeaey.  tha  Coovtrollar 
Gaaaral  af  tha  Uaitad  States,  aad  if  appropriate, 
the  Stata.  threogh  aay  authariaed  rapreseatttive. 
aeeaas  ta  aad  tha  ri^t  to  esaauae  all  records, 
books,  papers,  or  document!  related  to  the  award: 
aad  will  rr* '*"■''  a  proper  aceouatiac  •yxam  ia 
aeeardUMe  with  feaerally  accepted  accountiaf 
itaadarda  ar  afeaey  directives. 

Will  ettahUsh  saliiffttards  to  prohibit  tmploytes 
from  asiag  their  positioas  for  a  purpose  that 
ceastitutaa  er.praeenta  the  appaaraace  of  personal 
or  wHiiiistinnsI  ceaflkt  of  iatertst.  or  perseoal 


Wni  ihitiata  aad  coapleu  the  woric  within  the 
applictbia  tiaM  fraaw  after  receipt  of  approval  of 
the  awardiac  afeaey. 

Will  comply  with  the  laterfovernmental 
Persoaaei  Act  of  1970  (42  U.S.C.  If  472S^763) 
relatiaf  to  prasenhed  staadards  (or  merit  systems 
for  prtffraau  ftatdsd  uader  one  of  the  naaetaen 
statatis  ar  rsfttlatkea  specified  ia  Appendix  A  of 
OPSI**  Staadards  kt  a  Merit  System  of  Persoaael 
Adminisfratiaa  (S  CJJL  900.  Subpart  F). 

Will  comply  with  all  Federal  statutee  relatiaf  to 
nandiicriminatian  Thaaa  iaclude  but  are  not 
limited  t»  (a)  Title  VI  of  tha  CivU  Rifha  Act  of 
1964  (P.L.  8M52)  which  prohibits  discriadaatioa 
oa  tha  baais  ef  raea,  ealer  or  national  orifia;  (b) 
Title  QC  of  the  Edacatiaa  AamedaMata  ef  1972.  as 
amsndad  (20  U5.C.  If  1691-1693.  aad  166S-1696). 
which  prehtbits  discrimination  en  the  beaia  of  sea; 
(c)  Sadtion  804  of  ths  Rehabiliution  Act  of  1973.  as 
amaadad  (29  US.C.  I  794).  which  pcahibits  dis- 
crimiaatioa  oa  tha  baaia  efhaadicapa;  (d)  the  Aft 
Oiacriraination  Act  of  1975.  as  amended  (42 
L'.S.C.il  6101-6107).  which  prohibiu  discrim- 
iaatien  en  the  basis  of  aft: 


(e)the  Ontf  Abuse  Office  aad  Treatawat  Act  ef 
1972  (P.L.  92-235).  as  amended,  relatinf  to 
neadiacriauaataon  on  the  baaia  of  drof  abuse;  ifl 
the  Comprehensive  Alcohol  Abuse  aad  Aleaholism 
Prtvaatioa.  Treatawat  aad  iUhabilitatien  Act  of 
1970  (P.L.  91-616).  as  amended,  rtlatiaf  to 
nondiscrimination  on  tha  basis  of  akehel  abuse  or 
akoholUm;  (f  )  II 823  and  527  of  the  PiAUc  Health 
Service  Act  ef  1912  (42  VS.C.  290  dd-3  aad  290  tt- 
3).  as  aaMaded.  relatiaf  to  coafldaatiality  of 
alcohol  aad  druf  abuse  patient  rtcerda:  (h)  Title 
vnr  of  the  Civil  Rifhtt  Act  of  lOtt  (42  US.C.  I 
3601  at  seq.).  as  amended,  relatiaf  to  non- 
diacriaiiaatioa  ia  the  sale,  rental  or  fiaaaeinf  ef 
housinf.  (i)  any  ether  nondiscrimination 
proviaions  in  the  specific  sutute(s)  under  which 
application  for  Federal  assistaace  is  beiaf  oude: 
aad  (j)  the  requirements  ef  any  other 
nondiscrimination  statutais)  which  amy  apply  to 
tha  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  aad  III  of  tha  Uniform 
Relocatiea  Assistaace  and  Real  Property 
Acquisition  Polidas  Act  ef  1970  (P.L.  91-646) 
which  provide  for  lair  and  equitable  treatawat  ef 
persons  displaced  or  whose  property  is  acquired  as 
a  result  ef  Federal  or  federally  sssistad  profraaw. 
Thaaa  requiraawntt  apply  to  all  intaraata  in  real 
property  acquired  for  prcgect  purposes  refardless 
of  Federal  participation  ia  purehaaee. 

Will  coa^y  with  the  previsioaa  ef  tha  Hatch  Act 
(5  U.S.C.  11 1501-1508  aad  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
priacipal  employmeat  activitiea  are  fuaded  in 
whole  or  ia  part  with  Federal  (uada. 

Will  coaiply,  as  applicable,  with  the  previsions  ef 
tha  Oavis-Baeoa  Act  (40  VS.C.  11  276a  te  276a- 
7).  tha  Copelaad  Act  (40  U.SC.  i  276c  aad  18 
i;.S.C.  il  874).  aad  the  Contract  Work  Heun  and 
Safiity  Staadards  Act  (40  L'.S.C.  II  327-333). 
refaidiaf  labar  staadards  for  federally  assisted 
coBStnictioa  tubafrttawau. 


*V^  «1<S     1 1  Ml 
•r  OMS  Otntm  A-IQ2 


AiMhortiod  for  Local  Ropraductlon 


Federal  Register /Vol.  64,  No.  8 /Wednesday.  January  13,  1999 /Notices 


2379 


10.  Will  comply,  if  appiicablt.  with  flood  insuranet 
purehaa*  rcquiremtnu  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  redpienu  in  a  special  flood  hazard 
area  to  participate  in  the  profram  andto  purchase 
flood  insurance  i£  the  total  cost  of  insurable 
ceostnietiott  and  acq^iisition  is  tlO.OOO  or  more. 

11.  Will  comply  with  environmental  standards  whidi 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  enTironmental  quality  control 
measures  under  tbe  National  Environmenul 
PeUcy  Act  of  1960  (P.L.  9M90)  and  Executive 
Order  (EO)  USU;  (b)  netifleatien  of  vielatinf 
e^^*^mm  pursuant  to  EO  11738:  (c)  protection  of 
wetlands  pursuant  to  EO  11990:  (d)  evaluation  of 
flood  haaards  in  floodplains  in  accordance  with  EO 
11988;  (e)assuranee  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coaaul  Zone  Management 
Act  of  1972  (16  U.S.C.  If  1451  et  seq.):  (0 
coBfiBrmity  of  Federal  actions  to  Suu  (Clear  Air) 
Implementatien  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  19S5.  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L  93-523);  and  (k) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P.L. 
93-205). 

12.  Will  comply  witk  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  if  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenierivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  .National 
Historic  Preservation  Act  of  1966.  as  amended  ( 16 
U.S.C.  470).  £0  11S93  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  ( 16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 

protection  of  human  sufafocu  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  aasistanee. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  haadliag.  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
tkis  award  of  aasistanee. 

16.  Will  comply  with  the  Lead-Baaed  Paint  Poisoning 
Prevention  Act  (42  U3.C.  f  I  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
stnieturea. 

17.  Will  cause  to  be  performed  the  required  financial 
and -eomplianee  audiu  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  ssecutivt  orders,  rcguiatioos 
and  policies  governing  this  program. 


••ONATUW  Of  AUTHOaOlO  aRTISVING  OfMOAl 

Tim 

amXANT  OR6ANi2Ar«N 

oan  sutMtrrco 

V  «<«a  «44s>  sk« 
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Certifications  Regarding  Lobbying;  Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free  Workplace  Requirements 

Applicants  sho<ild  refer  to  the  regulations  cited  below  to  detennine  the  cerdficatioo  to  which  they  are  required  to  attest  Applicants  should  also 
review  the  inst^ctions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form  provides  for  compUance 
with  the  certification  requirenjents  under  34  CFR  Part  82.  "New  Restrictions  on  Lobbying."  and  34  CFR  Part  85,  "Govemment-wide 
Debarment  and  Suspension  (Nonprocurcment)  and  Govemment-wide  Requirements  for  Drug-Free  Workplace  (Grants)."  The  certifications 
shall  be  treated  as  a  matenal  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Department  of  Education  detennines  to  award 
the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  Lobbying   As  required  by  Section  1 3S2.  Title  3 1 .  of  the  U.S. 
Code,  and  implemented  at  34  CFR  Part  82.  for  persons  entenng 
into  a  grant  or  Qooperati  ve  agreement  over  S 1 00.000  as  defmed  at 
34  CFR  Part  8].  I  OS  and  82. 1 1 0.  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing  or 
attempting  to  ii|f]uence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  m  connection  with  the  making 
of  any  Federal  grant,  the  entering  mto  of  any  cooperative,  and 
theextension.  continuation,  renewal,  amendment,  or  modification  of 
any  Federal  grvit  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempiuig  to 
uifluence  an  oClcer  or  employee  of  any  agency,  a  Member  oi 
Congress,  or  an  employee  of  a  Member  of  Congress  in  connection 
with  this  Federal  grant  or  cooperauve  agreement,  the  undersigned 
shall  complete  tnd  submit  Standard  Form-LLL.  'Disclosure  Form 
to  Repon  Lobbying."  in  ac^grdance  with  its  instructions; 

(c)  The  undersijgned  shall  require  that  the  language  of  this 
ccrtit'ication  be  included  in  the  award  document^  for  all  subawards 
at  ail  tiers  (including  subgranls,  conU'acts  under  grants  and 
cooperative  agreements,  and  subconuw:ts)  and  that  all 
subrvxipients  shall  certify  and  di.sclose  accordingly. 

2.  Debarment,  Suspension,  and  Other  Responsibility  Matters: 

As  required  by  Executive  Order  1 2549,  Debarment  and 
Suspension,  and  unplemented  at  34  CFR  Part  85,  for  prospective 
participants  in  |>rimary  covered  transactions,  as  defined  at  34  CFR 
Pan  K5.  .Sectiots  85. 105  and  85-1 10- 

A.  The  applicai  it  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily  excluded  form  covered 
iran.sacti«ns  by  any  Federal  department  or  agency. 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fiwid  or  a  criminal  offense  in  connection  with 
obtaining,  attejuptmg  to  obtain,  or  perfonming  a  public  (Federal. 


State,  or  local  transaction  or  contract  under  a  public  transaction: 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  brit>ery.  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property, 

(c)  Are  not  presently  indicted  for  or  otherwise  criminaUy  or  civilly 
charged  by  a  government  entity  (Federal.  State,  or  local)  with 
commission  of  any  offenses  enumerated  in  paragraph  (l)(b)  of 
this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  statements 
in  this  certification,  he  or  she  shall  attach  an  explanation  to  this 
application. 

3.  Drug-Free  Workplace:  (Grantees  Other  Thao  Indhiduab) 
As  required  by  the  Drug-Free  Woilcpiace  Act  of  1 988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as  defined 
at  34  CFR  Part  85.  Section  85.605  and  85.610- 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  disposing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  voll  be  taken  against  aapkyta  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

( 1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  diug-fi«e  workplace; 
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( 3)  Any  available  drug  coun.seling.  rehabilitation,  and  employee 
as.sisiancc  program-s;  and 

(4)  The  penalties  that  may  he  imposed  upon  employees  for  drug 
ahu.se  violations  occurring  in  the  workplace, 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  (^the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  inquired  by  paragraph 
(a)  that,  as  a  condition  of  employment  under  die  grant,  the 
employee  wilU 

( 1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace 
no  later  that  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (dX2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  convictioa  Employers  of 
convicted  employees  must  provide  notice,  including  position  title, 
to:  Director,  Grants  and  Contracts  Service,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW  (Room  3 1 24,  GSA 
Regional  OfTice  building  No  3).  Washington,  DC  20202-4S7I. 
Notice  shall  include  the  identification  number(s)  of  each  affected 
grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (dX2).  with  respect  to  any 
employee  who  is  ao  convicted* 

(1)  Taking  appropriate  pCTsonne!  action  against  sudi  an  employee, 
up  to  and  including  termination,  consistent  with  he  requirements  of 
the  Rehabiliution  Act  of  1 973.  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abute  a.ssistanoe  or  rehabilitation  program  approved  for  such 


purposes  by  a  Federal.  State,  or  local  health,  law  enfiarcement, 
or  other  appropriate  agency; 

(g)  Making  a  good  faith  eflfon  to  continue  to  maintain  a  drug-free 
workplace  through  implementation  of  paragraphs  (a),  (b),  (c). 
(d).(e).and(0. 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  perfonnanoe  of  vrark  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip  code) 


Check  a  if  there  are  workplaces  on  file  that  are  not  identified  here 


Drug-Free  Workplace  (Grantees  Who  Arc  Individttab) 

As  required  by  the  Drag-Free  Workplace  Act  of  1 988.  and 
implemented  at  34  CFR  Part  8S.  Subpart  F.  fix  grantees,  at  defined 
at  34  CFR  Part  8S,  Sections  8S.60S  and  8S.6I0- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  disthbulion.  dispensing,  possession,  or  use 
of  a  controlled  substance  ui  conduction  any  acuvity  with  the  grant; 
and 

B.  If  convicted  of  a  criminal  drug  ofiiense  resulting  from  a  violatioa 
occurring  during  the  conduct  of  any  grant  activity.  I  will  report  the 
conviction,  in  writing,  within  1 0  calendar  days  of  the  conviction,  to: 
Director,  Grants  and  Contracts  Service,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S  W.  (Room  3124.  OSA 
Regional  Office  building  No  3).  Washington,  DC  20202-4$7I 
Notice  shall  include  the  identificauon  number(s)  of  eadi  affected 
grant. 


A.S  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify 

that  the 

applicant  vrill  comply  with  the  above  certifications. 

NAMEOFAPPUCANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  im^  OF  AirmORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0013 
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Certification  Regarding  Oebarment.  Suspension,  Ineligibility  and  Voluntary 
Exclusion  -  Lower  Tier  Covered  Transactions 

This  certificabori  n  required  Dy  the  Department  of  Education  regulations  implen^enting  Executive  Order 
12549.  Oebarment  and  Suspension.  34  CFR  Part  85.  for  all  lower  tier  transacoons  meeting  the 
threshold  and  Her  requirements  stated  at  Section  85  1 10 


Inf  tructions  for  Ctrtiflcation 

1  By  Signing  and  submtting  this  proposal,  the 
prospective  lower  tier  panapant  is  providing  the 
ceitification  set  out  beiow 

2.  The  certification  tn  this  clause  is  a  matenai 
reoresentatwn  of  tect  upon  which  reliance  was 
p<«ced  when  ttus  transaction  was  entered  into.  If 
it  i$  later  determined  that  trie  prospective  lower 
tier  partiapant  Itnowingiy  rendered  an  erroneous 
caftfication.  In  addition  10  other  rernedies 
avaiiabie  to  the  Federal  Government  the 
department  or  agency  with  which  this  transaction 
originaiad  may  pursue  available  remedies. 
in^uding  suspension  and/or  debarment. 

3.  the  prospective  tower  tier  partidpant  shall 
provide  immedlale  written  notice  to  the  person  to 
wtich  this  proposal  is  submmed  if  at  any  time  the 
(Xr^spective  lower  tier  partidoam  teams  that  its 
cartifcation  was  erroneous  when  submitted  or 
haa  become  erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  'covered  transaction."  "debarred." 
"suspended.*  Ineligible.'  "Vjwer  tier  covered 
transaction,*  'partibparM.'  'person.'  'primary 
coearad  ttansacbon."  'prinapal.'  'proposal.'  and 
"vdtunianiy  excluded.'  as  used  in  this  clause. 
t^*m  the  meanings  set  out  In  the  Definitions  and 
Cdverage  sections  of  njles  implementing 
ExaculiveOrder12549.  You  may  contact  the 
person  to  wtwh  this  proposal  is  submitted  for 
asatstanca  m  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  partiapant  agrees 
by  submitting  INS  proposal  that,  should  the 
proposed  covered  transactions  be  entered  into,  it 
(T^H  not  Itnowingly  enter  into  any  lower  tier 
covered  transacbon  with  a  person  who  s 
debarred,  suspended,  declared  ineligible,  or 
volumarity  exdudad  from  participation  m  this 
covered  transaction,  unless  authorized  by  the  °" 

Cartification 

(U  The  prospective  lower  tier  partidpani  certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  pnnapals  are  presently  debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily  excluded  from  partdpatiorun  this 
transaction  by  any  Federal  department  or  agency 

(2)|  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the 
statements  In  this  certification,  such  prospective  parbapant  shall  attach  an 
explanation  to  this  proposal. 


department  or  agency  with  wtvch  ttus  transaction 
originated. 

6  The  prospective  tower  tier  participant  further 
agrees  by  sutxnitting  this  proposal  that  it  will 
include  the  clause  otied  "Certification  Regarding 
Debarment.  Suspension.  Ineligibility,  and 
Voluntary  Exclusion  -  Lower  Tier  Covered 
Transactions.*  without  modification,  in  all  lower 
tier  covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  prospective  participant  in 
a  tower  tier  covered  transaction  that  it  is  not 
debarred,  suspended.  Ineligible,  or  voluntarily 
excluded  from  the  covered  tranaactton.  unless  it 
krwws  that  the  certiAcation  is  arronaous.  A 
participant  may  decide  the  method  and 
frequency  by  which  it  determines  the  eligibility  of 
it  pnnapals.  Each  participant  may.  but  is  not 
required  to,  check  the  l4onprocurement  List 

8.  No(hir>g  contained  in  ttie  foregoing  shall  be 
construed  to  requre  estabfishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the 
certification  requred  by  this  clause.  The 
knowledge  and  information  of  a  partidpant  is  not 
required  to  exceed  that  whicn  is  normally 
possessed  by  a  prudent  person  in  the  ordinafy 
course  of  business  dealings. 

9.  Except  for  transacbons  auttwrized  under 
paragraph  5  of  these  Instructions,  if  a  participant, 
in  a  covered  transacben  kriowirtgly  enters  into  a 
tower  bar  covered  transacbon  with  a  person  who 
Is  suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  this  transaction,  in 
additton  to  other  remedies  available  to  the 
Federal  Government,  the  department  or  agency 
with  which  this  transaction  originated  may  pursue 
available  remedies,  including  suspensiorvantfor 
debarment 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  OR  PROJECT  NAME 


P  RINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


EOBCWOU.  MO  (R«Mcei  gcs^309  (REV.  12««). 


wiiich  IS  obsoieie) 
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AeprovM  by  0MB 
03a404C 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complett  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


1.  Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


n 


4.  Name  and  Address  of  Reporting 
□  Prime 
0. 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D 


Entity: 


Q  Subawardee 

Tier ,  if  krxjwn 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


3   Report  Type: 

□  a.    initial  filing 
b     matenal  change 
For  Matenal  Change  Only: 
year quarter  _ 


date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  Subawardee  Enter  Nam 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Descnption: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  kr>own: 
S 


10.  a.    Name  and  Address  of  Lobby  Entity 

(if  individual,  last  name,  first  name.  Ml): 


b.   Individuals  Performing  Services  (iriduding  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


faOw <»<eweiwi>iw»«iee«>#<r  Lik  A  if  wee— a^>^ 


11 .  Amount  ef  f^aynnw  (eheek  ail  that  apply)! 


piewwe» 


<ii  ftrm  et  Paywewi  (etieaii  all  tNei  apply)! 

Q  a.    eaeh 

Q  h.    m  \im4'.  epeeily  w<w>e 


wai«»i 


10.  Type  e*  Paywewt  (eheeii  bM  that  appiy^ 


bi    ewe  time  fas 


s 


i^MMMeeteiiB 


□   di    fmntinggnt  fee 


Q 


a     eeferrc^ 

theri  speeifyi 


Ml  Bwal Oeafifiiaw  ef  Servieee  PerfenweJ  er  le  fce  Perfarmed  ana  Pate(s)  ef  ten^ieei  meiMiiwf  effisem^ 
efnployaa(t)i  or  ll«mbaf(t)  centaatedi  fer  Payment  maieated  m  Hem  1 1 ! 


(tmtH  GtmlmMMn  SMttUst  Sfi  kU.  A  4  waaeaaatyf 


10.'  OenlinuutieH  Oheet(e)  Cf  LLL-A  attached. D  Ves — D  Ma 


16.  informaMn  raouMMd  Wougn  imt  form  is  authonzM  by  title 
31  U.S.C.  taction  1352.  Thi*  dOdoturt  or  tobOymg  acovititt 
%  a  matanai  reorasantatnn  of  faa  uoon  wtMcn  reiianct  was 
piacao  by  ine  tier  above  wnen  mis  transacaon  was  maae  or 
•ntarad  mto.  This  disclosure  is  reouirea  oursuant  to  3i 
use  1352.  This  Mformation  wiH  be  reponad  to  tne 
Congress  sem-annuaiiy  and  will  be  ava^abie  for  cuWic 
nformation  Anv  oerson  iMfw  fans  to  file  the  raqwrao 


Federal  Use  Only: 


Signature: 
Print  Name: 
Title: 
Telephone  No.: 


Date: 


Auttionzeo  lor  Losai  Reorooucaon 
I  Stanaaro  Form  lll 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosura  form  shall  be  completed  by  the  reporting  entity,  whether  suoawaraee  or  pnme  Federal  recipient,  at  the  mitiatior  or 
receipt  of  a  covered  Federal  action,  or  a  matenal  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  The  filing  of  a 
form  IS  require^!  for  each  payment  or  agreennent  to  maKe  payment  to  any  lobbying  entity  for  influenang  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  m  connection  with  a  covered  Federal  action.  U»a  ^o  6P  WWL  A  Cemmyatien  Shest  far  additienoi  infefwatiew  if  (he  apaep' 
8w  me  i«rm  la  inaeeeuao.  Complete  all  items  that  apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the 
implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 


1. 

2. 

3. 


10. 


W^ 


identify!  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  Influence  the 

outcomie  of  a  covered  Federal  action. 

Identify!  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report.  If  tbis  is  a  foilowup  report  caused  by  a  niaterial  change  to  the 

information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.   Enter  the  date  of  th.e 

last  previously  submitted  report  by  this  reporting  entity  for  this  covered  FederaJ  action. 

Enter  t|ie  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.    Include  Congressional  District,  if 

known    Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  tJe,  a  prime 

or  subaward  recipient   Identify  the  tier  of  the  subawardee.  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 

Subawards  include  but  are  not  limited  to  subconti'acts,  subgrants  and  conti^ct  awards  under  grants. 

If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  city,  state  and 

zip  code  of  the  prime  Federal  recipient  Include  Congressional  Distilct.  if  known. 

Enter' the  name  of  the  Federal  agency  making  the  award  or  loan  commitinent  Include  at  least  one  organizational 

level  below  agency  name,  if  known.  For  example.  Department  of  Transportation.  United  States  Coast  Guard. 

Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).   If  known,  enter  the  full 

Catak)9  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  toan 

commtfrnents. 

Enter  tfte  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  klentified  In  item  1  (e.g.. 

Request  for  Proposal  (RFP)  number,  Invitation  for  Bid  (IFB)  number,  grant  announcennent  number  the  contract, 

grant,  6r  toan  award  number,  die  application/proposal  contiol  number  assigned  by  the  Federal  agency).  Include 

prefixes,  e.g.,  "RFP-DE-90-001." 

For  a  Qovered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  tiie  Federal  agency,  enter 
the  Fe<jeral  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

(a)  Enter  tiie  full  name,  address,  city,  state  and  zip  code  of  the  k^bbying  entity  engaged  by  the  reporting  entity 
identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 
Enter  Ldst  Name,  First  Name,  and  Middle  Initial  (Ml). 

inter  tfie  amewnt  ef  6emponcatiof<  poid  or  roaoonototy  owpootod  te  be  patd  by  the  repertiwg  entity  (item  4)  to  the 


tobbyigg  entity  (item  10)  Indicate  whether  the  payment  hao  been  nrwde  (aetuol)  or  will  be  wede  (planned).  Gheck 
ell  beiQB  that  appiy.  If  this  is  a  material  change  report;  enter  the  cMmulative  amount  of  poymont  mode  er  planned 


43]     Check  ithe  appropriate  bow(oe)L   Chock  all  boxes  that  apply.    If  paymont  ic  mado  through  on  in  kind  eentributien. 

■epooifytho  noh<ro  and  valuo  of  tho  in  kind  paynf>ont 
»9.     Check  the  appropnate  bo><(ec).  Chock  all  boxes  that  apply    If  othor,  cpocify  nature. 

^<.      Provide  0  cpooific  and  dotailod  doccnption  of  tho  corvicec  that  tho  lobbyist  has  performodi  or  will  be  oxpootod  to 
perfonm,  and  the  date(«)  of  any  sofvices  rondorodi  Include  all  preparatory  and  rolotod  ootivity.  not  juot  time  spent 
Mh  artupl  contact  with  gedoral  officials    Identify  tho  PodoralofficiaKc)  or  on>ptoyoo(o)  oontootod  er  the  effieer(3^, 
employwe(6)i  or  Membor(6)  of  Congrocc  that  woro  contactofi^ 
16.      Gheok  whether  or  not  o  8P  LLL  A  Continuotion  Shoot(o)  io  ottoohodi 
16.     The  cehifying  official  shall  sign  and  date  tiie  form,  print  his/her  name,  titie,  and  telephone  number. 
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0MB  Control  No.   1801-0004  (Exp.  8/31/2001) 


NOTICE  TO  Air  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Department 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  applies  to  applicants  for  new 
grant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA,  enacted  as 
part  of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 


To  Whom  Does  This  Provision  Apply? 


Section  427  of  GEPA  affects  i^)plicants  for  new  grant  awards  under  this  program. 
ALL  APPLICANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS  PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts  or  other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  funding.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as  described  below.) 


What  Does  This  Provision  Require? 


Section  427  requires  each  £^plicant  for  funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the  steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its  Federally-assisted  program  for  students,  teachers, 
and  other  program  beneficiaries  with  special  needs. 

This  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  in^)ede  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the  Federally-fimded  project  or  activity.  The  description 
in  your  implication  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengthy;  you 
may  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  are 
q)plicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 
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narrative,  or.  if  appropriate,  may  be  discussed  in  connection  with  related  topics  in  die 
application. 


Section  427  is  not  intended,  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  Uiat,  in  designing  their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  fiilly  participate  in  the 
project  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 


What  are  Examples  of  How  an  Applicant  Might  Satisfy  the  Requirement  of  This  Fmviaon? 


All 


The  following  examples  may  help  illustrate  how  an  applicant  may  comply  with  Section 


(1)  An  applicant  that  proposes  to  carry  out  an  aduh  literacy  project  serving,  among 
others,  achilts  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participants 
in  their  native  Language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  tape  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  diat  proposes  to  carry  out  a  noodel  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be  less  likely  than  boys  to  enroll  in  die  course, 
might  indicate  how  it  intends  to  conduct  'outreach'  efforts  to  girls,  to  encourage  their 
enroilmenL 

We  recognize  that  many  applicants  may  already  be  implementing  effiective  steps  to  ensure 
equity  of  access  and  participation  in  their  grant  programs,  and  we  aj^reciate  your  cooperation 
in  responding  to  the  requirements  of  diis  provision. 


Estimated  Burden  Suteme&t  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3 
houn  per  response,  with  an  average  of  1.5  hours,  including  the  time  to  review  instructions. 
search  existing  data  resources,  gadier  and  maintain  die  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  concerning  tlie  accuracy  of  the  time 
estitnate<s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-4651. 


[FR  Doc.  99-778 


Filed  1-12-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.293q 

Foreign  Language  Assistance  Grants 
(State  educational  agencies)  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1999 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  an  award  under  this 
competition. 

Purpose  of  Program:  This  program 
provides  grants  to  pay  for  the  Federal 
share  of  the  cost  of  innovative  model 
programs  providing  for  the 
establishment,  improvement,  or 
expansion  of  foreign  language  study  for 
elementary  and  secondary  school 
students. 

In  awarding  grants  under  this 
program,  the  Secretary  supports  projects 
that  promote  systemic  approaches  to 
improving  foreign  language  learning  in 
the  State. 

Eligible  Applicants:  State  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  February  26, 1999. 

Deadline  for  Intergovernmental 
Review:  April  26, 1999. 

Available  Funds:  $660,000. 

Estimated  Range  of  Awards:  $30,000- 
$70,000. 

Estimated  Average  Size  of  Awards: 
$50,000. 

Estimated  Number  of  Awards:  14. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80.  81.  82.  85 
and  86. 

(b)  34  CFR  part  299. 

Description  of  Program 

Part  B  of  Title  VII  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (the  Act),  authorizes  the 
Foreign  Language  Assistance  Grants 
program.  Appropriations  for  this 
program  are  authorized  by  section  7206 
of  the  Act.  Applicants  should  note  that 
section  7203(c)(1)  provides  that  the 
Federal  share  of  the  cost  of  activities 
assisted  under  this  part  for  each  fiscal 
year  is  50  percent.  Section  7203(c)(3)  of 
the  Act  provides  that  at  least  75  percent 


of  the  funds  appropriated  imder  section 
7206  must  be  used  for  the  expansion  of 
foreign  language  learning  in  elementary 
grades.  The  Secretary  does  not  fund 
projects  that  propose  Native  American 
languages. 

Priority 

Under  34  CFR  75.105(b)(2)(iv)  and 
(c)(2)(i)  and  section  7204(b)  of  the  Act 
(20  U.S.C.  7514(b)).  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  three  points 
depending  on  how  well  an  application 
meets  this  competitive  priority.  These 
points  would  be  in  addition  to  any 
points  the  application  earns  imder  the 
selection  criteria  for  the  program. 

Competitive  Preference  Priority — 
Special  Considerations  (3  Points) 

Projects  that  propose  to  carry  out  one 
or  more  of  the  following  activities:  (1) 
intensive  summer  foreign  language 
programs  for  professional  development; 
(2)  linking  non-native  English  speakers 
in  the  community  with  the  schools  in 
order  to  promote  two-way  language 
learning;  or  (3)  promoting  the  sequential 
study  of  a  foreign  language,  beginning  in 
elementary  schools. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  imder  34  CFR  75.209 
and  75.210  and  section  7203  of  the  Act 
to  evaluate  applications  for  the  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)(1)  Need  for  the  project.  (10  points). 

The  Secretary  considers  the  need  for 
the  project.  In  determining  the  need  for 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  of  the  need  for 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Significance.  (20  points). 
The  Secretary  reviews  each 

application  to  determine  how  well  the 
proposed  project  will  implement  foreign 
language  instructional  programs  that 
promote  systemic  approaches  to 
improving  foreign  language  learning  in 
the  State. 

(3)  Quality  of  project  design.  (25 
points). 


The  Secretary  considers  the  quality  of 
the  design  of  the  proposed  project.  In 
determining  the  quafity  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(iii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(4)  Quality  of  project  services.  (20 
points). 

(i)  The  Secretary  considers  the  quality 
of  services  to  be  provided  by  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  the  beneficiaries 
of  those  services. 

(B)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(C)  The  likeUhood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(5)  Quality  of  project  personnel.  (10 
points). 

(i)  The  Secretary  considers  the  quality 
of  the  key  personnel  who  will  carry  out 
the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 
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(B)  The  qua  ifications,  including 
relevant  trainiag  and  experience,  of  key 
project  personnel. 

(6)  Adequacy  of  resources.  (4  points). 
The  Secretary  considers  the  adequacy 

of  resources  for  the  project.  In 
determining  tie  adequacy  of  resources 
for  the  propos  k1  project,  the  Secretary 
considers  the  bllowing  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  su  pport  the  proposed 
project. 

(ii)  The  exte  nt  to  which  the  costs  are 
reasonable  in  ■elation  to  the  objectives, 
design,  and  pctential  significance  of  the 
proposed  projijct. 

(7)  Quality  <  /  the  management  plan. 
(5  points). 

The  Secretaiy  considers  the  quality  of 
the  managemeat  plan  for  the  proposed 
project.  In  det(!rniining  the  quality  of  the 
management  p  Ian  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adeq  lacy  of  the  management 
plan  to  achiev^  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  exte  it  to  which  the  time 
commitments  jf  the  project  director  and 
principal  invei  ttigator  and  other  key 
project  person  lel  are  appropriate  and 
adequate  to  m^t  the  objectives  of  the 
proposed  project. 

(8)  Quality  cf  project  evaluation  plan. 
(6  points). 

The  Secretai  y  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  proji  ct.  In  determining  the 
quality  of  the  <  valuation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  dre  thorough,  feasible,  and 
appropriate  tolthe  goals,  objectives,  and 
outcomes  of  ti^e  proposed  project. 

(ii)  The  exteht  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(iii)  The  extent  to  which  the 
evaluation  wil)  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Intergovernmental  Review  of  Federal 
Programs         \ 

This  prograi^  is  subject  to  the 
requirements  (jf  Executive  Order  12372 
(Intergovemmf  ntal  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  lelying  on  State  and  local 


processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3,  1998  (63  FR  59452  through 
59455). 

In  States  that  have  not  estabhshed  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.293C,  U.S.  Department  of 
Education.  Room  6213,  600 
Independence  Avenue,  SW, 
Washington,  D.C.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicants  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.293C), 
Washington,  D.C.  20202-4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#  84.293C),  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  SW,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 


(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  ofRce. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden,  guidance  on  addressing  the 
EDGAR  selection  criteria,  and  various 
assurances,  certifications,  and  required 
documentation.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424)  and 
instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

a.  Estimated  Public  Reporting  Burden. 

b.  Part  B  of  Title  VII  of^e  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (the  Act). 

c.  Program  Questions  and  Answers. 

d.  Group  Application  Certification. 

e.  State  Educational  Agency  Data 
Form. 
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f.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

g.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Ehiig-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

h.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

i.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Federal 
Register  at  61  FR  1413  by  the  Office  of 
Management  and  Budget  on  (January  19, 
1996). 

j.  Notice  to  All  Applicants  concerning 
a  new  provision  in  the  Department  of 
Education's  General  Education 
Provisions  Act  (GEPA). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  ihe  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 


submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy".  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

For  Further  Information  Contact: 
Harpreet  Sandhu  or  Franklin  Reid,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5090,  Svritzer 
Building,  Washington,  D.C.  20202-6510. 
Harpreet  Sandhu,  Telephone:  (202)  205- 
9808,  Franklin  Reid,  Telephone  (202) 
205-9803.  Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 


Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  foUoMdng 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-800-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7511-7514. 

Dated:  )anuary  8, 1999. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Editor's  Note:  An  excerpt  of  Public  Law 
103-382  is  published  for  the  convenience  of 
the  reader.  The  official  text  is  published  at 
108  Stat.  3737. 
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APPENDIX 
Parti 


plication    for    Federal 
cation   Assistance 


Ap 

Edu 

Applicant  Information 


VS.  DepartnwBt  of  Education 


r  on*  Appravcd 

OMDNn  IS7S4I06 

Exp  (M/MV200I 


I.  Nam ;  ami  Address 
Lcga  Name; 

Addiess: 


Organi2a(ioiul  Unit 


Ci«> 
2.  Appijcani's  0-U-N-S  Number 

X  Caulfn  of  Federal  Domestic  Assistance  «:   g     4 

1 
4.  Proi^t  Oirector^ 

Addttss:^ 


StaK 


■•  Titie: 


County 


ZIP  Code  *4 


6.  Type  of  Applicant  <'£n<«r  appnpriaU  Utter  in  the  box.) 


City 

TeJ.  I ;  ( 
E-Mail  Address: 


State 
Faxt:( 


ZIPCode  >  4 
) -_ 


S.   Is  tM  applicant  delin<]uent  on  any  Federal  debt?         Yes         No 
(lf'us.~  atuich  an  explanation.) 

Application  Information 

t.   Typ<  of  Submission: 

—^rwApplicaiiom  —Applleation 

Construction  Construction 

Non^onstruaion  Non-Construction 

9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
Yes    (Date  made  available  to  the  Execvttve  Order  12373 

process  for  review):  I        I 

Mo    flf'Na"  check  appropriau  box  below.) 

Progiam  is  not  covered  by  E.O.  12372. 

Program  has  not  been  selected  by  State  for  review. 


A  Si«e 

B  County 

C  Municipai 

D  Townhip 

E  ImefStac 

F  Intetmunicipal 

C  Special  District 

7.  Novice  Applicant         Yes 


H  independent  School  Disaict 

I  Pubtie  College  or  Univenity 

J  Private.  Non-PrefitCotlete  or  Univenily 

K  Indian  Tribe 

L  Individual 

M  Private.  Profit-Making  Organiration 

N  O0Kt(5peci6>): 


No 


II.  Are  any  research  activities  involving  human  subjects  planned  tt  any 
time  during  the  proposed  project  period?  Yes  No 

a.  lf''Yes."Exemption(s)«:  b.  Assurance  of  Compliance*: 


OR 


c.  IRB  approval  dale: 


FulIIRB  sc 
Expedited  Review 


12.  Descriptive  Tide  of  Applicant's  Project: 


10.  Proposed  Project  Dates: 

Estimated  Funding 


C  Program  Incwne 
f.  tXlTAL 


Start  Date:  End  Date: 

/       / /       / 

Authorized  Representative  Information 

14.  To  die  best  of  my  bwwledce  and  belief,  all  dau  in  diis  preapplication/appUcatioa  aie  tiu 
^  and  oorrecL  Tlie  document  has  been  duly  authorized  by  die  governing  body  of  the  appUcaijt 

and  die  applicant  will  comply  widi  die  attached  assurances  if  die  assistance  is  awarded. 

a.  Typed  Name  of  Audwrized  Repiesentative 


M 


b.  Tide 


.00        e.Tel.»:(  ). 

d.  E-Mail  Address: 


Fax*:  ( 


.00        c.  Sigmlan  af  AatlMrilcd  RcprcMMathrc 


Dale: 
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ilnstructions  for  ED  424: 


i.  Lcfal  Name  and  Address.  Enicr  the  legal  name  of  applictnt  and  ihe 
itonic  ot  the  priinarv  organizational  unit  which  will  undertake  the  as- 
sislancc  activ  itv 

2.  0-U-N-S  Number.  Enicrilie  applicant's  D-U-N-S  Number.  H'vour 
organization  Jims  not  have  a  D-U-N-.S  Number,  you  can  ohiain  the 
number  by  calling  l-800-333-05ti5  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
tollowing  URL:  http://www.dnb.com/dbis/aboutdb/intlduns.htm. 


J.  Catalog  of  Federal  Domestic  Assistance (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

4.  Project  Director.  Name,  address,  telephone  and  fa-x  numbers,  and  e- 
mail  address  ot°  the  person  (o  be  contacted  041  mauers  involving  this 
application. 

5.  Federal  Debt  Delinquency.  Check  **Yes"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt  (This  question  refers  to  dK 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loons  and  taxes.)  Otherwise,  check  "No." 

6.  Type  of  Applicant  Enter  die  appropriate  letter  in  the  box  provided. 

7.  Novice  Applicant  ChecK  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Ye!<"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requircmenis  specit'ieU  by  ED   Otherwise,  check  "No." 

8.  Type  of  Submission.  Self-explanatory. 

9.  Executive  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g..  12/12/2000).  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

10.  Proposed  Project  Dates.  Please  enter  the  month,  dale,  and  four  (4) 
digit  year  (eg..  12/12/2000). 

11.  Human  Subjects.  Ifresearch  activities  involving  human  subjects  are 
list  planned  at  any  time  during  the  proposed  project  period,  check 
"No."  The  remaining  pans  of  item  II  are  dien  not  applicable. 

If  researeh  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects. 
aa  planned  atanvtime  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  1  la.  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  this  form.  Provide  sulT'icieni  int'onnation 
in  the  application  to  allow  a  detennination  that  the  designated  exemp- 
tions are  appropriate. 

If  the  planned  research  activities  involving  human  subjects  are  cov- 
ered (not  exeinpt).  complete  the  remaining  parts  of  item  1 1  and  follow 
the  instructions  in  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  this  form.  If  the  applicant  organization  has 
an  approved  Multiple  Project  AssuraiKc  of  Compliance  on  file  with 
the  Gruits  Policy  and  Oversight  Staff  (CPOS).  US  Department  of 
Education,  or  with  the  Office  for  Protection  from  Researeh  Risks 
(UPRR).  Nuiiomil  Institutes  of  Health.  U.S.  Department  of  Hcilih  and 
Human  Services,  that  covers  the  specific  activity,  enter  the  Assurance 
number  in  item  1 1  b  and  the  date  of  approval  by  the  Institutional  Re- 


view B««ird  (IRB)  of  the  proposed  activities  in  item  I  Ic.  This  date 
must  be  no  earlier  than  one  year  before  the  receipt  date  for  which  the 
application  is  submitted  and  must  include  the  four  (4)  digit  year  (eg.. 
2000).  Check  the  type  of  IRB  review  in  the  appropriate  bo.x  An  IRB 
may  review  an  application  through  an  expedited  review  procedure  only 
if  it  complies  with  Section  97  1 10  of  the  human  subjects  regulations 
34  CFR  97  If  the  IRB  review  is  unavoidably  delayed  beyond  the 
submission  of  the  application,  enter  "Pending"  in  item  lie  A  fol- 
low-up certification  of  IRB  approval  from  an  oflTiciaJ  signing  for  the 
applicant  organization  must  then  be  sent  to  and  received  by  the  dfcsig- 
nated  ED  otTicial.  The  certification  must  be  received  within  30  days 
of  a  specific  formal  request  from  the  designated  ED  official.  The  cer- 
tification must  include:  the  PR  Award  number,  title  of  the  project  from 
item  *  12.  name  of  the  principal  investigator,  project  director,  fellow, 
or  other,  institution.  Multiple  Assurance  number,  date  of  IRB  approval, 
and  appropriate  signatures. 

If  the  applicant  organization  does  not  have  on  file  with  CPOS  or  OPRR 
an  approved  Assurance  of  Compliance  that  covers  the  proposed  re- 
seareh activity,  enter  "None"  in  item  I  lb.  In  this  case,  the  applicant 
organization,  by  the  signature  qn  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  of  a  specific  formal  re- 
quest from  the  designated  ED  official. 

For  additional  instruaions  regarding  proposals  that  involve  human  sub- 
jects research  see.  "PROTECTION  OF  HUMAN  SUBJECTS  IN 
RESEARCH"  attached  to  this  form. 

12.  Praject  Title.  Enter  a  brief  descriptive  title  of  the  projea.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (eg.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications. 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

13.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  ire  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  tiiis  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1 4e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g..  12/12/2000)  in  the  dote  signed  field. 

Paperwork  Burden  Statcmeat 

According  to  the  Paperwork  Reduction  Act  of  1993.  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  0MB  control  number  The  valid  OMB  control 
number  for  this  information  collection  is  187S-0I06.  The  time  re- 
quired to  complete  this  information  colleaion  is  estimated  to  average 
between  1 5  and  43  minutes  per  response,  including  the  time  to  review 
instructions,  seareh  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the  estimatc(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  US  Department  of 
Education.  Washington.  DC  20202-463 1  If  you  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays.  Application  Control  Centet; 
U.S.  Depanment  of  Education.  7th  and  D  Streets.  S.W  ROB-3.  Room 
3633.  Washington.  DC  20202-4723 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I. 


Ii  istructions  to  Applicants  if  Research  Activi- 
ties  Involving  Human  Subjects  are  Planned 


II  you  marked  item  II  on  the  application  "Yes"  and 
di  ;signated  e.xemptions  from  the  human  subjects  regu- 
lations, provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  ex- 
emptions are  appropriate.  Research  involving  human 
s«  bjects  that  is  exempt  from  the  regulations  is  discussed 
under  II. B.  "Exemptions,"  below. 

I  "you  marked  "Yes"  to  item  1 1  on  the  Face  Page,  and 
d(  {signaled  no  exemptions  from  the  regulations,  address 
tlie  following  six  points.  In  addition,  if  research  in- 
volving human  subjects  will  take  place  at  collaborat- 
irg  site(s)  or  other  performance  site(s),  provide  this 
ir  formation  before  discussing  the  six  points.  Although 
no  specific  page  limitation  applies  to  this  section  of 
tlie  application,  be  succinct.  Be  sure  to  provide  this 
ill  fonnation  on  a  separate  page(s)  entitled  "Protection 
0  Human  Subjects  Attachment." 

(1 )  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
piited  number,  age  range,  and  health  status.  Identify 
die  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tu  tionalized  individuals,  or  others  who  are  likely  to  be 
vulnerable. 

0 )  Identify  the  sources  of  research  material  obtained 
fr}m  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
w  lether  the  material  or  data  will  be  obtained  specifi- 
c;  My  for  research  purposes  or  whether  use  will  be  made 

0  existing  specimens,  records,  or  data. 

(] )  Describe  plans  for  the  recruitment  of  subjects  and 
th  t  consent  procedures  to  be  followed.  Include  the  cir- 
ci  mstances  under  which  consent  will  be  sought  and 

01  itained.  who  will  seek  it,  the  nature  of  the  informa- 
tii  in  to  be  provided  to  prospective  subjects,  and  the 
m  cthod  of  documenting  consent.  State  if  the  Institu- 
tii  mal  Review  Board  (IRB)  has  authorized  a  modifica- 
ti(  »n  or  waiver  of  the  elements  of  consent  or  the  re- 
quirement for  documentation  of  consent. 


(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treat- 
ments and  procedures  that  might  be  advantageous  to  the 
subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to 
the  subjects.  Also,  where  appropriate,  describe  the  provi- 
sions for  monitoring  the  data  collected  to  ensure  the  safety 
of  the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in 
relation  to  the  anticipated  benefits  to  subjects  and  in  rela- 
tion to  the  importance  of  the  knowledge  that  may  reason- 
ably be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activ- 
ity is  research,  as  defmed  in  the  Department's  regulations, 
and  the  research  activity  will  involve  use  of  human  sub- 
jects, as  defmed  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Sub- 
jects, Title  34,  Code  of  Federal  Regulations,  Part  97,  de- 
fine research  as  "a  systematic  investigation,  including  re- 
search development,  testing  and  evaluation,  designed  to 
develop  or  contribute  to  generalizable  knowledge."  If  an 
activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  such  as 
an  exploratory  study  or  the  collection  of  data  to  test  a 
hypothesis,  it  is  research.  Activities  which  meet  this  defi- 
nition constitute  research  whether  or  not  they  are  con- 
ducted or  supported  under  a  program  which  is  considered 
research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  ac- 
tivities. 


Federal  Register/Vol.  64,  No.  8/Wednesday,  January  13,  1999/Notices 


2393 


— Is  it  a  huniun  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  ( 1 )  data  through 
intervention  or  interaction  with  the  individual.or  (2)  iden- 
tifiable private  information."  (I)  If  an  aciiviiy  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  s  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  tlie  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under  j 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  tliat 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  rcquire(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  chrnges  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education  i  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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Pubiie  rtporting  burd«n  for  this  collection  of  infonnation  is  tstimated  to  vary  from  13  to  22  hours  per 
resporwe.  with  an  averag*  of  17.5  hours,  irKiudino  the  time  for  reviewir^g  instructions,  searchino 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Serxl  comments  regardirni  this  burden  estimate  or  any  other  aspect  of  this 
eoliection  of  information,  ifKluding  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  information  Management  and  Conrtpliance  Division,  Washington,  D.C.  20202-4651;  aiKl  the 
Officf  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Ganaral  Instructiong 


This  form  is  used  to  apply  to  irxlividual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  sanrte  budget  information  for  each  year  of 
the  multi-year  funding  request.  Pay  attention 
to  epplicable  program  specific  instructions,  if 
attached. 


L 


Section  A  .  Budoet  Summary 
S.  Depaftment  of  Education  Funds 


Ail  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  epplicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aMe):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 


Li,. 


Lines  1-11,  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  furxiing  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (aMe):  Show  the  total 
budget  request  for  each  project  year  for  wNch 
funding  is  requested. 

Line  liz,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  furvJing  is 
requested  for  only  one  year,  leave  this  space 
blank. 


Section  B  -  Budoat  Summan/ 
Non-Federal  Funds 


if  you  are  required  to  provide  or  voKinteer  to 
provide  matchir>g  funds  or  other  nor>-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  appliceble  budget  category  on 
lines  1^1 1  of  Section  B. 


Unes  1-11.  columns  (aMe):  For  each  prpject 
year  for  which  matchir>g  furtds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Unes  1-11.  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Una  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.  If  rwrvFederal  contributiorts  are 
provided  for  only  one  year,  leave  this  space 
blenk. 

Section  C  -  Other  Budoet  Information 

Pay  attention  to  aoniicabla  Pfooram  specific 

instmctions.  if  attached. 

1 .  Provide  an  itemized  budget  brea''.down,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  durinig 
the  funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  wNch  the 
rete  is  spplied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  frir>ge  benefits  are 
calculated. 

4.  ProvkJe  other  explarutions  or  comments 
you  deem  necessary. 


BiLUNO  COOE  4040-01-C 
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Part  III — Application  Narrative 
Application  Narrative  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

^  If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  small  than 
a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 

IF,  IN  ORDER  TO  MEET  THE  PAGE 
LIMIT.  YOU  USE  PRINT  SIZE. 
SPACING,  OR  MARGINS  SMALLER 
THAN  STANDARDS  SPECIFIED  IN 
THIS  NOTICE,  YOUR  APPLICATION 


WILL  NOT  BE  CONSIDERED  FOR 

FUNDING. 

Additional  Guidance 

Abstract 

The  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  parts  of  the 
narrative  in  the  order  of  the  selection 
criteria.  Be  sure  that  the  table  includes 
the  page  numbers  where  the  parts  of  the 
narrative  are  found. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  the 
project  components. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Final  Application  Preparation 

Submit  three  copies  of  the 
application,  including  an  original  copy 


containing  an  original  signature  for  each 
form  requiring  the  signature  of  the 
authorized  representative.  Do  not  use 
elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  or 
hand-delivered  to  the  Application 
Control  Center  (ACC)  and  postmarked 
by  the  deadline  date. 

Additional  Materials 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  0MB  control  number. 
The  valid  OMB  control  number  for  this 
information  collection  is  1885-0544 
(Exp.  12/31/2001).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  80  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5603,  Switzer 
Building.  Washington,  DC  20202-6510. 

BILUNG  CODE  4000-01 -P 
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108  STAT.  3737 


"PART  B— FOREIGN  LANGUAGE  ASSISTANCE 

PROGRAM 

*nC.  720L  SHURi  III'LE. 

"This  part  may  be  cited  as  the  Toreign  Language  Assistance 
Act  of  1994'. 

7201.  nNDOfGS. 

The  CoMress  finds  o  follows: 

"(I)  Foreign  language  proficiency  is  cmdal  to  o\ir  Nation's 
economic  competitiveness  and  national  security.  Significant 
improrement  in  the  quantity  and  quality  of  foreign  language 
instruction  offered  in  otir  Nation's  elementary  and  secondary 
schools  is  necessary. 

'^2)  All  Americans  need  a  global  perspective.  To  understand 
the  werld  sraund  us,  we  must  acquaint  otirselves  with  the 
languages,  cultures,  and  history  of  other  nations. 

"^3)  Proficiency  in  two  or  more  languages  should  be  pro- 
moted for  all  American  students.  Multilingualism  enhances 
cognitive  and  social  growth,  competitiveness  in  the  global 
marketplaoe,  national  securi^,  ana  understanding  of  diverse 
people  and  cultures. 

'X4)  The  United  SUtes  lags  behind  other  developed  coun- 
tries in  Bering  foreign  language  study  to  elementary  and 
lefoniiiiy  school  students. 

•^S)  Four  out  of  five  new  jobs  in  the  United  States  are 
created  fiom  foreign  trade. 

"(6)  Hie  opciatmi  time  to  begin  Iffaming  a  second  language 
is  in  ekiMntary  school,  when  children  have  the  ability  to 
learn  and  eaeei  in  several  foreign  language  acquisition  skills, 
iaduding  prsnunciation,  and  when  children  are  most  open  to 
appreciating  and  valuing  a  culture  otbn*  than  their  own. 

"(7)  ForeigM  language  study  can  increase  childrens'  capacity 
for  critical  and  creative  »hin>riny  skills  and  children  who  study 
•  second  language  show  greater  cognitive  development  in  areas 
such  as  menUl  flezibility,  creativity,  tolerance,  and  hii^ier  order 
thinking  skills. 

"XS)  Children  who  have  studied  a  foreign  language  in 
elementary  school  achieve  expected  gains  and  score  higher  on 
standarriiTed  tests  of  reading,  language  arts,  and  m«th^t»^g|^f^ 
than  children  who  have  not  studied  a  foreign  language. 

nOS.  PBOGBAM  AUTHOSBSa 

"(a)  Pkogram  AUTHORmr  .— 

"(1)  In  GSTfEXAL.— The  Secretary  shall  make  grants,  on 
a  competitive  basis,  to  State  educatianal  agencies  or  local  edu- 
cational agencies  to  pay  the  Federal  share  <rf'  the  cost  of  inno- 
yttive  model  programs  providing  for  Um  establishment, 
improvement  or  expansion  of  foreign  language  study  for 
ekmoitary  and  secondary  school  students. 

"(2)  Duration.— Each  grant  under  paragraph  (1)  shall  be 
awarded  for  a  period  of  thxee  years. 


ForngB 

I  ■npiift 

AMMUuwtAet 

of  1994. 

20  use  7511. 


20  use  7512. 
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108  STAT.  3738 


PUBUC  LAW  103-382— OCT.  20. 1994 

"(iT Grants  to  state  educational  agencies.— In  iwwd. 

tSe  Secretary  shall  support  programi  that  P«>»?««,«y^^ 
SwSSTto  improving  foreign  language  learnmg  m  the  Stjj^ 

-r2)  Grants  to  local  educational  agencies.— in  award, 
ing  a  grant  under  subMction  (a)  to  a  local  educational  agency, 
the  Secretary  shall  support  program*  that— 

^^tA)  show  the  promise  of  being  continued  beyond  the 

^^^-^iHSJionstrate  approaches  that  can  be  disswninated 

and  duplicated  in  other  local  educational  agencies;  and 

"(Cf  may  include  a  professional  dereiopment  compo- 

nent 

"^'^^Tb^SSL^Il^  Federal  share  for  each  fiscal  year 

*^2)  WAIvn^The  Secretary  may  waive  the  requimnent 
of  pangrmph  (1)  for  any  local  educational  •««cy  which  ^ 
SelSaS^tOTines  does  not  have  adequate  resources  to  w 
STSSFedSTshare  of  the  cost  of  the  activities  assisted 

'*°**^3fspl£kL  RULE.-Not  leas  than  thre^fouiths  of  the 
ftuid.  «p^!SS.d  ««»«  section  7206  shaU  bj^u-f^fo^^ 
^^umZ  of  foreign  language   learmng  in   the   elementary 


-(4)  RESERVATION.- The  S«»etary  may  resOT  not  mow 
than  5  percent  of  funds  appropriated  under  section  7206  to 
evaluata  the  efficacy  of  programs  under  this  part. 

MUSC7S14.         -SEC  7»4.  APPLICATIONS. 

"(a)  In  GENERAL.-Any  SUta  educational  ageniy  or  local  edu- 
eatioD^  aawS^deSring  a  grwit  under  this  part  shall  submit  an 
SSSSiSS^  s!S2Lry  Slwch  time,  in  ^^^ 

SsuStoformation  and  •««»«=- "'5!Sj««ffy„"SL^SS5 

W^^OAL  CONSIDERATION.— The  Secr«ary  shall  give  special 

conaideration  to  application*  dascribing  programs  that-    ^^^ 

"""  ^i)  in^iTy^  {«t4«Mv  summer  foreign  language  programs 

^"'^n^J'i^SJSS^gii.h  speaker,  m 

with  the  schools  in  order  to  promou  two-way  language  learning; 

"    -(3)  promote  the  sequential  study  of  a  foreign  language 
for  student*,  beginning  in  elementaiy  schooU. 
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FOREIGN  LANGUAGE  ASSISTANCE  PROGRAM 
GRANTS  TO  STATE  EDUCATIONAL  AGENCIES 

(Program  Questions  and  Answers) 

How  can  SUte  educational  agencies  support  programs  that  promote  systemic 
approaches  to  improving  foreign  language  learning  in  the  States? 

Activities  may  include  staff  development,  curriculum  development,  development  of  State 
standards  and  appropriate  assessment  strategies,  and  use  of  instructional  technology  to 
improve  foreign  language  learning  in  the  State. 

How  will  the  Secretary  comply  with  the  statutory  requirement,  set  out  in  Section 
7204  (b)  of  the  Elementary  and  Secondary  Education  Act,  to  give  special 
consideration  to  applications  that  describe  programs  that  (1)  include  intensive 
summer  foreign  language  programs  for  professional  development;  (2)  link  non- 
native  English  speakers  in  the  community;  or  (3)  promote  the  sequential  study  of  a 
foreign  language  for  students,  beginning  in  elementary  schools. 

The  Secretary  has  established  a  competitive  priority  to  comply  with  this  statutory 
requirement.  Under  that  priority,  the  Secretary  awards  three  additional  points  to 
applications  that  propose  to  carry  out  one  or  more  of  the  activities  specified  in  Section 
7204  (b)  of  the  Act  in  a  particularly  effective  way.  These  points  would  be  in  addition  to 
any  points  the  application  earns  under  the  Selection  Criteria.  This  priority  is  set  out  in 
full  in  the  Application  Notice. 

How  can  an  applicant  promote  two-way  language  learning? 

Two-way  language  learning  is  promoted  through  encouraging  interaction  between  non- 
native  Enghsh  speakers  and  foreign  language  learners  in  an  instructional  setting  for 
purposes  of  facilitating  foreign  language  acquisition.  Although  improvement  of  the 
English  language  skills  of  non-native  English  speakers  is  a  desirable  ancillary  benefit  of  a 
project  that  utilizes  two-way  language  learning,  the  primary  focus  of  projects  fimded 
under  the  Foreign  Language  Assistance  program  must  be  on  foreign  language  learning. 
As  a  consequence,  funds  received  under  the  Foreign  Language  Assistance  program 
should  not  be  used  to  fund  English  language  instruction. 

What  is  the  definition  of  **elementary  schooP  or  "secondary  school"? 

The  definitions  of  these  two  terms  are  set  out  in  34  CFR  77. 1(c).  The  term  "elementary 
school"  means:  "a  day  or  residential  school  that  provides  elementary  education,  as 
detenmined  under  State  law."  The  term  "secondary  school"  means:  "a  day  or  residential 
school  that  provides  secondary  education  as  determined  under  State  law.  In  the  absence 
of  State  law,  the  Secretary  may  detennine,  with  respect  to  that  State,  whether  the  term 
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includes  education  beyond  the  twelfth  grade." 

Q.       What  is  the  Stete  or  LEA*s  share  of  costs  for  the  Foreign  Language  Assistance 
program  for  each  fiscal  year? 

A.        The  State  or  LEA's  share  is  50  percent.  However,  a  waiver  may  be  granted  for  an  LEA 
if  the  Secretary  determines  that  the  LEA  does  not  have  adequate  resources  to  pay  the  non- 
Federal  share  of  the  cost  of  the  activities.  (Section  7203  (c),  20  U.S.C.  7513(c)).  The 
Education  Department  General  Administrative  Regulations,  at  34  CFR  80.24,  also 
addresses  Federal  Cost  sharing  requirements. 

Q.       What  is  the  ultimate  goal  of  effective  foreign  language  education  programs? 

A.        The  ultimate  goal  of  effective  foreign  language  education  programs  is  to  develop 
communicative  competency  in  a  foreign  language.  The  Secretary  interprets 
"communicative  competency"  to  mean  the  ability  to  communicate  in  meaningful  and 
effective  ways  in  a  foreign  language. 
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Assurances 

A  ppticant  hereby  assures  and  certifies  (hai  it  wll  comply  with  the  regulations,  policies,  guidelines  and  requirements,  as  they  relate  to 
afplicauon.  acceptance  and  use  of  Federal  funds  for  this  Federally  assisted  project.  Also  the  Applicant  assures  and  certifies  that 


I  It  possesses  legal  authority  to  apply  for  the  grint;  that  a  resolution,  motion  or  similar  action  has  been  dully  adopted  or  passed  as  an 
olVicia  act  of  the  applicant's  governing  body,  authorizing  the  filing  of  the  application,  including  all  understandings  and  assurances 
conia^ied  therein,  and  direcung  and  authorizing  the  person  identified  as  the  otTicial  representative  of  the  applicant  to  act  in  connection 
with  tjie  application  and  to  provide  such  additional  information  as  may  be  required. 

2.  Ft  will  comply  with  Tide  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  and  in  accordance  with  Title  VI  of  the  Act.  no  person  in  the 
Unite^  Sutes  shall,  on  the  grounds  of  race,  color  or  national  origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be 
othert4nse  subjected  to  discnmiiution  under  any  program  or  activity  for  which  the  applicant  receives  Federal  financial  assistance  and  wiH 
immediately  talce  any  measures  necessary  to  etlect  this  agreement 

3.  It  4u  comply  with  Title  VI  of  the  Civil  Rjghts  Act  of  1964  (42  U.S.C.  2000d)  prohibiting  employment  discrimination  where  (1)  the 
pnma^  purpose  of  a  grant  is  to  provide  employment  or  (2)  dischminatoty  cmployTnent  practices  will  result  in  unequal  treatment  of 
persorts  who  are  or  should  be  benefiting  from  the  grant-aided  activity. 

4.  It  Ull  comply  with  Section  504  of  the  Rehabilitation  Act  of  1973.  u  amended.  29  U.S.C.  794,  which  prohibits  discrimination  on  the 
basis  of  handicap  in  programs  and  activities  receiving  Federal  financial  assistance. 

5  Ii  will  comply  with  Title  IX  of  the  Educauon  Amendments  of  1972.  as  amended,  20  U.S.C.  1681  et  seq..  which  prohibiu 
discni^ination  on  the  basis  of  se.x  in  education  programs  and  activities  receiving  Federal  financial  assistance. 

6.  It  wjn  comply  with  the  Age  Ciscnminauon  Act  of  1975.  as  amended.  42  U.S.C.  6101  et  seq  .  which  prohibits  discrimination  on  the 
basis  cf  age  in  programs  or  activities  recaving  Federal  financial  assistance. 

7.  It  w  II  comply  with  requiremenu  of  the  provisions  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisitions  Act  of  1970 
(PL  5  1-646)  which  provides  tor  fair  and  equiUbie  treatment  of  persons  displaced  as  a  result  of  Federal  and  Federally-assisted  programs. 


I.  Itwji 
)  It  wil 


ill  comply  with  provisions  of  the  Hatch  Act  which  limit  the  political  activity  of  employees. 


9.  It  wjll  comply  with  the  minimum  wage  aixi  ma.ximum  hours  provisions  of  the  Federal  Fair  Labor  Standards  Act.  as  they  apply  to 
hospit4l  and  educational  instituuon  employees  of  Sute  and  local  governments. 

10.  It  \Lill  establish  safeguards  to  prohibit  employees  from  using  their  positions  for  a  purpose  that  is  or  gives  the  appearaiKe  of  being 
motivated  by  a  desire  for  pnvate  gam  for  themselves  or  others,  particularly  those  with  whom  they  have  family,  business,  or  other  ties. 

1 1 .  It  'fxU  give  the  sponsoring  agency  or  the  Comptroller  General  through  any  authorized  representative  the  access  to  and  the  right  to 
e>(amii|e  all  records,  books,  papers,  or  documentt  related  to  the  grant 

1 2.  It  y^\l  comply  with  all  requirements  imposed  by  the  Federal  sponsoring  agency  concerning  special  requirements  of  law,  program 
requirements,  and  other  administrative  requirements. 

13.  It  Will  insure  that  the  facilities  under  its  ownership,  lease  or  supervision  which  shall  be  utilized  in  the  accomplishment  of  the  project  are 
not  lisltd  on  the  Environmental  Protection  Agency's  (EPA)  list  of  Violating  Facilities  and  that  it  will  notify  the  Federal  grantor  agency  of 
the  receipt  of  any  communication  from  the  Director  of  the  EPA  OfTice  of  Federal  Activities  indicating  that  a  facility  to  be  used  in  the 
projecll  IS  under  considerauon  for  listing  by  the  EPA. 

14.  h  lill  comply  with  the  Hood  insurance  purchase  requirements  of  Section  102(a)  of  the  Flood  Disaster  Protection  Act  of  1973,  P.L. 
93-234. 87  Stat  975.  approved  December3l.  1976.  Section  102(a)  requires,  on  or  atW  March  2. 1975.  the  purchase  of  flood  insurance 
III  communities  where  such  msurance  is  available  as  a  condition  for  the  receipt  of  any  Federal  financial  assistance  for  construction  or 
acquisition  purposes  lor  use  in  any  area  that  has  been  identified  by  the  Secretary  of  the  Department  of  Housing  and  Urtian  Development 
OS  an  area  having  special  Hood  hazards.  The  phrase  "Federal  financial  assistance*  includes  any  form  of  loan,  grant  guaranty,  insurance 
payment  rebate  subsidy,  disaster  assistance  loan  or  grant  or  any  other  form  of  direct  or  indirect  Federal  assistance. 

1 5.  It  ♦ill  assist  the  Federal  grantor  agency  in  its  compliance  with  Section  106  of  the  National  Historic  Preservation  Act  ori966  u 
amended  (16  U  S.C.  470),  Executive  Order  1 1 593.  and  the  Archedogical  and  Historic  Preservation  Act  of  1966  (16  U  S.C.  469i-l  et 
seq.)  by  (a)  consulting  with  the  Sute  Historic  Preservation  Officer  on  the  conduct  of  investigations,  as  necessary,  to  identify  properties 
listed  111  or  eligible  for  inclusion  in  the  National  Register  of  Historic  Places  that  are  subject  to  adverse  eCfects  (see  36  CFR  Part  800.8)  by 
the  acttviiy.  and  notifying  the  Federal  grantor  agency  of  the  existence  of  any  such  properties,  and  by  (b)  complying  vMth  all  ttquiiements 
established  by  the  Federal  grantor  agency  to  avoid  or  mitigate  adverse  ctTects  upon  such  property. 
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ASSURANCES  -  NON^ONSTRUCTION  PROGRAMS 


M^0S4«.OO4O 


Not« 


Cruin  of  thnt-uranBCM  may  not  be  appUeabU  to  your  preitct  or  profram.  If  you  hav.  queitiona 
pia«M  »ataa  tha  awarding  aftncy- Fuithar.  ctrtaxa  Fcdaral  awardinf  afftocut  may  r^^af.  JpSS 
to  etrtify  to  additional  assuraneas.  If  such  is  tha  cast,  you  wUlbanotifitd.  -m»h«  ■ppucanu 


Ai  th«  duly  auttioritad  rtprwtntttivo  of  tha  applicant  I  cartify  that  tha  app^'-^r*- 


1.  Haa  tha  lagal  authority  to  apply  for  Fadoral 
■■aiitanca.  and  tha  institutional,  oaaaftrial  and 
finanrial  capability  (ineludinf  funds  —'^w^;— ^»  to 
pay  tha  non-Fadaral  shara  of  prpjact  cosu)  to 
ansura  propor  planning,  ounaganwnt  and  corn* 
plation  of  tha  prpjaetdaaeribod  in  this  application. 

2.  Will  giva  tha  awarding  aganey.  tha  Cooptrollar 
Ganaral  of  tha  L* aitad  Stataa.  and  if  apprephata. 
tha  Stata.  through  any  authorixad  raprasanutiva. 
aecaas  to  and  tha  ri^t  to  azamina  all  racerds. 
books,  papars.  or  docwnanti  ralatad  to  tha  award: 
and  will  astablish  a  propar  accounting  tysum  in 
aceerdanea  with  ganarally  aeeaptad  accounting 
standards  ar  aganejr  diraetivas. 

3.  Will  astablish  saiaguards  to  prohibit  arapioycaa 
from  using  thtir  positions  for  a  purposo  that 
constitutas  or  prcsants  tha  appaaranea  of  parsonal 
or  organisational  coofliet  of  intarast.  or  parsonal 
gain. 

4.  Will  initiata  and  complau  tha  «rerk  within  tha 
applieabla  tima  firama  aftar  rtcaipt  of  approval  of 
tha  awarding  aganey. 

5.  Will  comply  with  tha  Intargovarnmantal 
Parsonnal  Act  of  1970  (42  VS.C.  II  4728«4763) 
ralating  to  prascribad  standards  £or  marit  syatsms 
for  programs  fundad  undar  ona  of  tha  ninataan 
sututas  or  ragulations  spadiiad  in  Appaadix  A  of 
OPM's  Standards  (or  a  Marit  Systam  of  Parsonnal 
Administration  (S  CT.Il.  900,  Subpart  F). 

6.  Will  comply  with  all  Fadaral  statutaa  ralating  to 
nondiscrimination.  Tboaa  includa  but  ara  not 
limitad  to:  (a)  TtUa  VI  of  tha  CivU  Rights  Act  of 
1964  (P.L.  8S452)  which  prohibiu  discrimination 
on  tha  basis  of  raea,  color  or  national  origin;  (b) 
TiUa  IX  of  tha  Education  Amandmants  of  1972.  as 
amandad  (20  U.S.C.  If  168M683.  and  1685-1686). 
which  prohibits  discrinri  nation  on  tha  basis  of  sas: 
(c)  Saction  504  of  tha  Rahabiliution  Act  of  1973.  as 
amandad  (29  CXC.  I  794).  which  prohibiu  dis- 
crimination  on  tha  baais  af  handicaps;  (d)  tha  Ago 
Discrimination  Act  of  1975.  as  amandad  (42 
L'.S.C.ii  6101-6107).  which  prohibits  discrim- 
ination on  tha  basis  of  age; 


(a)  tha  Drug  Abusa  Ofllca  and  Traataaat  Act  of 
1972  (P.L.  92-255).  as  amandad.  ralating  to 
nondiscrimination  on  tha  baais  of  drug  abusa;  if) 
tha  Comprahansiva  Alcohol  Abusa  and  Alcoholism 
Provauiion.  Traatmant  and  ItahabiUtatiaa  Act  of 
1970  (P.L.  91-616).  as  amandad.  ralaUng  to 
nondiscrimination  on  tha  basis  of  akahel  abusa  or 
alcoholism;  (g)  11 523  and  527  of  tha  PubUc  Haalth 
Sanriea  Act  of  1912  (42  US.C.  290  dd.3  and  290 1«- 
3).  as  amtodad.  ralating  to  eonfldantiality  of 
alcohol  and  drug  abusa  patiant  rteords;  (h)  f  itla 
Vnr  of  tha  Civil  Rights  Act  of  1968  (42  U.S.C.  I 
3601  et  saq.),  as  amandad.  ralating  to  non- 
discrimination in  tha  sala,  rantal  or  financing  of 
housing;  (i)  any  othar  nondiscrimination 
provisions  in  tha  spadAe  statuta(s)  undar  which 
application  for  Fadaral  assistaneo  is  batng  mada: 
and  (j)  tha  raquiramants  of  any  othar 
nondiscrimination  statutais)  which  may  apply  to 
tha  application. 

Will  comply,  or  has  alraady  compiird.  with  tha 
raquiramants  of  Titlas  11  and  III  of  tha  Uniform 
Relocation  Assistanes  and  Rtal  Property 
Acquisition  Policies  Act  of  1970  (P.L  91-646) 
which  provide  for  fair  and  tqmtabla  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
Thaaa  requirements  apply  to  all  interests  in  real 
property  acquired  for  prajeet  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
tha  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Oa  vis-Bacon  Act  (40  US.C.  1 1  276a  to  276a- 
7).  tha  Copaland  Act  (40  U.SC  I  276c  and  18 
L'.S.C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  L'.S.C.  H  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


«i*a    •  I  Ml 

••  OMa  CifOMT  A.IOI 


Authorind  for  Loe^  Reproduction 
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10.  Will  eorapiy.  if  appiieablt.  with  flood  insurance 
pufchsM  rcquirtmcnts  of  S«euon  102(a)  of  tht 
Flood  Disaster  Preueuon  Act  of  1973  (P.L.  93-234) 
which  rtquirts  rtdpiints  in  a  sptcial  flood  hasard 
arw  to  partieipata  in  the  profram  andto  purchase 
fle#d  insurance  if  the  total  cost  of  insurable 
cooBtruetian  and  acquisition  is  1 10.000  or  more. 

11.  Win  cempiy  with  envirenmentai  standards  which 

majr  be  preachbed  pursuant  to  the  foltowing:  (a) 

institution  of  earirenmeaul  quality  control 

oMMures  under  the  National  Environoientai 

Pelky  Act  of  1M9  (P.L.  9M90)  and  EseoiUve 

Or^tr  (CO)  IISU;  (b)  notifieation  of  violatinf 

factfiriee  pursuant  to  CO  11738;  (e)  precaction  of 

wedaada  pursuant  to  CO  11990:  (d)  evahiatian  of 

fload  haxairda  in  floodplains  in  accordance  with  CO 

lltU;  (e)asBunaee  of  project  eensisuncy  with 

the  approved  State  nanafement  profram 

da<ilBped  under  the  Coaacnl  Zone  ManaffcaMut 

Act  of  1972  (16  U.S.C.  if  USl  et  seq):  (0 

coolbrmity  of  Federal  actaons  ta  Suta  (Clear  Air) 

luiple-entation  Rl^aa  under  Section  176(c)  of  the 

Clear  Air  Act  of  19SS.  as  anwaded  (42  U.S.C.  ! 

74«t  et  seq.);  (f)  proMctioa  of  uaderp>ouad  smirces 

efdriakiac  water  under  the  Sale  Orinkiac  Water 

Act  of  1974.  as  aaisnded.  (P.L  93-523);  aad  (h) 

proceetioa  of  eadaaffered  species  uader  the 

Eadaacwvd  Species  Act  of  1973.  as  amended,  (P.L. 

93-105). 

11  WUI  eaaipir  with  the  Wild  aad  Scenic  Rivers  Act 
of  1966  (16  U.S.C.  If  1271  tt  seq.)  related  to 
pretpetiac  compooentt  or  potential  ceapoaeata  of 
the  aatioaal  wild  aad  scenic-rivers  syscem.       \ 


13.  Will  assist  the  awardiag  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  ( 16 
U.S.C.  470).  CO  11593  (identification  and 
protection  of  historic  propertids).  and  the 
Arehaeoiofical  aad  Historic  Preeenratiaa  Act  of 
1974(16U.S.C.469a-letseq.). 

14.  Will  comply  with  PL.  93-348  regardinf 'the 
protection  of  huaiaa  luhiecu  involved  ia  research. 
developuMat,  aad  related  activitiaa  supported  by 

this( -"  ' 


15.  Will  comply  with  the  I  aboratery  Aainal  WeUara 
Act  of  1966  (PL.  89-544.  as  aawided.  7  L.S.C. 
2131  et  seq.)  pertajaiag  to  the  car*,  haadiiag,  aad 
trvatmeat  of  warm  blooded  aaiiaala  held  for 

tktsawardofr 


16.  Will  comply  with  the  Lead-Baaed  Paiat  Poisoaiag 
Prevmtioa  Act  (42  U.S.C.  if  4801  et  aeq.i  which 
prohibits  the  use  of  lead  bated  paint  in 
coastruetioa  or  rehabilitatioa  of  resideact 
structures. 

17.  Win  cause  to  be  performed  the  required  (iaaacial 
aad  -cempliaace  audiu  ia  accordaace  with  the 
Siagle  Audit  Act  of  1984. 

18.  Will  ceaipiy  with  all  applicable  requireaMats  of  alt 
other  Federal  laws,  executive  orders,  regulatioas 
aad  policiea  geverniag  this  program. 


r'ONATun  Of  auTMonzio  ampviMG  omcuki. 


TITU 


A^fUCAMT  ORCAMOAnOM 


oarc  sutMTTco 


9  tm   i44S>  Sac* 
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Certifications  Regarding  Lobbying;  Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free  Workplace  Requirements 

Applicants  should  refer  to  the  regulations  cited  below  to  detemune  the  certificatioa  to  which  they  are  required  to  attest  Applicants  should  also 
review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  fxm  provides  for  compliance 
with  the  certification  requirements  under  34  CFR  Part  82.  "New  Restnctions  on  Lobbying."  and  34  CFR  Part  85.  "Govenunent-wide  , 
Debarment  and  Suspension  (Nonprocurement)  and  Govcmment-wide  Requirements  for  Drug-Free  Workplace  (Grants).'  The  certifications 
shall  be  uvaied  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Department  of  Education  determines  to  award 
the  covered  transaction,  grant,  or  cooperative  agreemenL 


1.  Lubbying:  As  required  by  Section  13S2.  Title  3 1 .  of  the  U.S. 
Code,  and  implemented  at  34  CFR  Part  82.  for  persons  entermg 
into  a  grant  or  cooperative  agreement  over  S 1 00.000  as  defined  at 
34  CFR  Part  82.  lOS  and  82. 1 10.  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  finds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  m  connecuon  with  the  making 
of  any  Federal  grant,  the  eh&iing  into  of  any  cooperative,  and 
(hecNtension.  continuation,  renewal,  amendment,  or  modification  of 
any  Federal  grant  or  cooperauve  agreement; 

(b)  If  any  funds  other  than  Federal  oppropnated  funds  have  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  on  ofiBcer  or  employee  of  any  agency,  a  Member  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in  connection 
vnth  this  Federal  grant  or  cooperauve  agreement,  the  urwlersigDed 
shall  complete  and  submit  Standard  Form-LLL  *Di9clo$ure  Form 
to  Report  Lobbying.'  in  §c(^)nlanee  with  its  instructions; 

(c)  'fhc  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards 
at  all  tiers  (including  subgranls,  uonmicts  under  grants  and 
cooperative  agreements,  and  subcontracts)  and  that  all 
subrccipients  shall  ccrtiiy  and  diKlo:ie  accordingly. 

2.  Debarment,  Suapensioo,  and  Other  RaspoM ibility  Mattcn: 

As  required  by  Executive  Order  1 2S49,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  8S.  for  prospective 
participants  in  primary  covered  transactions,  as  defined  at  34  CFR 
Pan  KS.  Sections  8S.  105  and  85-1 10- 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily  excluded  form  covered 
tran.saciKtn.s  by  any  Federal  depanment  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them 
for  conunissian  of  firaud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal. 


State,  or  local  u-ansacuon  or  contract  under  a  public  traiuaction. 
violation  of  Federal  or  State  antitrust  statutes  or  coamussioo  of 
embeolement,  theft,  forgery,  bribery,  falsification  or  destruction  oi 
records,  tnaking  false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presendy  indicted  for  or  otherwise  criminally  or  civiUy 
charged  by  a  government  entity  (Federal,  State,  or  local)  widx 
commission  of  any  offenses  enumerated  in  paragraph  (l)(b)  of 
this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transactions  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certiiy  to  any  of  the  statements 
in  this  certification,  be  or  she  shall  attach  an  explanatioo  to  this 
applicatioa 

3.  Dmg-Frcc  Workplace:  (GrantMt  Other  Thma  ladividHab) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85.  Subpart  F.  for  gramees.  as  defined 
at  34  CFR  Part  85,  Section  85.605  and  85.610- 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by. 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
coQtroUed  t<iKffpi>^  is  prohibited  in  the  grantee's  workplace  and 
spediying  the  actioos  that  will  be  taken  against  eaq>k>yees  &r 
violatioa  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  Thedangen  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 


2408 


Federal  Register /Vol.  64,  No.  8 /Wednesday,  January  13;  1999 /Notices 


I't)  Anv  available 
a.s.sisiancc  pni  traras 


dnig  counseling.  rchahilitaiKm.  and  employee 
aitd 


(4)  TIk*  penalties  that  may  he  imposed  upon  employees  for  drug 
abuse  violations  occurring  in  the  workplace. 

(c)  Making  it  I  requtrement  that  each  employee  to  be  engaged  in 
the  pcrtbrmance  of  the  grant  be  given  a  copy  of  the  statemeat 
required  by  paragraph  (a); 

(d)  Notifying  kit  employee  in  the  statement  required  by  paragraph 
(a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  wUli- 

( 1 )  Abide  by  the  terms  of  the  statement,  and 

(2)  Notify  the  employer  in  wnling  of  his  or  her  conviction  tor  a 
violation  of  a  enminai  drug  statute  occurrmg  in  the  workplace 
no  later  that  five  calendar  days  after  such  conviction; 

(e)  No«ifying  Bie  agency,  in  writing,  within  10  calendar  days  after 
receiving  noti^  under  subparagraph  (dX2)  firom  an  employee  or 
otherwise  rec^mng  actual  notice  of  such  conviction.  Employers  of 
convicted  employees  must  provide  notice,  including  position  title, 
to:  Ou^ctor.  Orants  and  Conracts  Service,  U.S.  Department  of 
Rducation.  400  Maryland  Avenue,  SW  (Room  3 124,  G.SA 
Regional  Office  building  No  ^).  Washington.  DC  20202-457 1 
Notice  shall  uiclude  the  identification  number<s)  of  each  affected 
grant;  | 

{0  Taking  ona  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (dX2).  with  respect  to  any 
employee  vvho  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an  employee, 
up  to  and  including  termination,  consistent  with  he  requirements  of 
the  Rehabiliiidion  Act  of  1 973.  as  amended;  or 

(2)  Requiring  such  emplovce  to  participate  satisfactorily  in  a  drug 
abase  a.Nsistance  or  rehabilitation  program  approved  for  such 


purposes  by  a  Federal,  State,  or  local  health,  law  enforcement, 
or  other  appropriate  agency. 

(g)  Making  a  good  faith  effort  to  continue  to  mamtain  a  drug-free, 
workplace  through  implementation  of  paragraphs  (a),  (b).  (c), 
(d).(e).and(f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the    . 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip  code) 


Check  0  if  there  are  workplaces  on  file  that  are  not  identified  here. 


Dni{-Frec  Workplace  (Grantees  Who  Are  IndivMuab) 

As  required  by  the  Drug-Free  Woricplace  Act  of  1 988,  and 
implemented  at  34  CFR  Part  8S,  Subpart  F.  for  grantees,  as  defined 
at  34  CFR  Part  8S.  Sections  8S.60S  and  85.610- 

A.  As  a  coodition  of  the  grant.  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or  use 
of  a  controlled  substance  in  conduction  any  activity  with  the  grant; 
and 

B.  If  convicted  of  a  criminal  drug  ofiCense  resulting  from  a  violatioa 
occurring  during  the  conduct  of  any  grant  activity,  I  will  report  the 
coavictioo,  in  writing,  within  10  calendar  days  ^tfaie  convictioa,  to: 
Director.  Grants  and  Contracts  Service,  U.S.  Department  of 
Education.  400  Mainland  Avenue.  S.W.  (Room  3124.  GSA 
Regional  Office  building  No.  3).  Washington,  DC  20202-4571. 
Notice  shall  include  the  identification  nun>ber(s)  of  each  afifected 
grant. 


A.S  the  duly  at  ihorized  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


HAMEQF  APtUCAtfT 


nt/AWAKD  NUMBER  ANIVOR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATIIRE 


DATC 


ED  80-0013 
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Certification  Regarding  Debarment.  Suspension,  ineligibility  and  Voluntary 
Exclusion  -  Lower  Tier  Covered  Transactions 

This  cemficaDon  is  required  Oy  tne  Department  o>  Education  regulations  imoietnenting  Executive  Order 
12549  Debarment  and  Suspension.  34  CPR  Pan  85.  tor  all  lower  uer  transactions  rrweting  the 
threshold  and  tier  requirements  stated  at  Section  65  110 


Instructions  for  Ctrtification 

1 .  By  signing  and  submrtting  this  proposal,  the 
prospective  lower  tier  participant  is  providing  the 
certification  set  out  below. 

2.  The  certification  m  this  clause  is  a  matenal 
representation  of  faa  upon  which  reliance  was 
placad  when  this  transaction  was  entered  mto.  if 
it  'm  later  determined  that  the  prospective  lower 
tier  participant  knowingty  rendered  an  erroneous 
ceetificalion.  in  addition  to  other  remedies 
avaiiaM  to  the  Federal  Government  the 
department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies, 
including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shal 
provida  immediata  writttn  notica  to  the  p«r«on  to 
which  this  proposal  is  submitted  if  at  any  time  the 
(iroapective  lower  tier  participant  learns  that  its 
cartificabon  was  erroneous  when  submitted  or 
has  baooma  Vioneous  by  reason  of  changed 
ctfcuntstancas. 

4.  The  terms  'covered  transaction,*  'debarred.* 
'suapandad.*  Inehgibte.*  *lowar  tier  covered 
transaction.*  'panidpant*  'person,*  'primary 
covered  transaction.'  'prinapal.'  'proposal.*  and 
*voluniariiy  excluded.'  as  used  in  Ms  dauae. 
have  ihe  moanings  sat  out  in  the  Otfinitiortt  and 
Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  10  which  this  proposal  is  submitted  lor 
asaistanea  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant  agrees 
by  submitting  Vn  proposal  tttat  should  the 
proposed  covered  transactions  be  entered  into,  it 
shaM  not  knowingly  enter  mto  any  lower  tier 
covered  transaction  with  a  person  wrho  is 
debarred,  suspended,  declared  ineligible,  or 
voluntarfly  excluded  from  pafbdpaiion  in  this 
covered  transaction,  unless  aulhorizad  by  the 

Certification 

(1)  The  prosoective  lower  tier  oarticipant  certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  prmopats  are  presentty  debarred,  susper^ded.  proposed  for 
debarment  declared  meiigibie.  or  voiuntanly  excluded  from  partidpatiorvin  this 
transaction  by  any  Federal  department  or  agency. 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such  prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


depertment  or  agency  with  wtvch  this  transaction 
onginated. 

6.  The  prospective  lower  tier  paftiopant  further 
agrees  t}y  suttmrttmg  this  proposal  that  it  will 
irtdude  the  clause  titled  'Certification  Regarding 
Debamnem.  Suspension,  ineligibility,  and 
Voluntary  Exclusion  -  Lower  Tier  Covered 
Transact)ons  '  without  modification,  tn  all  lower 
tier  covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  traraactions. 

7.  A  parbapant  m  a  covered  transaction  may  rely 
upon  a  cerbflcation  of  a  prospective  participant  m 
a  lower  tier  covered  trartsaction  that  rt  i«  not 
debarred,  suspended,  meligftile.  or  voiuntanly 
excluded  from  the  covered  tranaaction.  unless  rt 
krwws  that  tt«e  certification  Is  errerteous.  A 
partieipant  may  dadde  the  method  and 
frequency  by  which  it  detiermines  rtm  eligibility  of 
it  prinapals   Each  participant  may.  but  is  not 
required  to.  ctwck  the  Nonprooirement  List 

8.  Nothing  contained  in  the  foregomg  shal  be 
construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  ttvs  clause.  The 
knowledge  and  information  of  a  partieipant  is  not 
required  to  exceed  that  whicn  is  normally 
possessed  by  a  pnident  person  in  the  ordinary 
course  of  business  dealir>gs. 

9.  Except  for  transactions  authonzed  under 
paragraph  S  of  these  instructions,  if  a  participant 
in  a  covered  Dvisactian  knowingly  enters  vuo  a 
lower  tier  covered  owtsaction  wiei  a  person  who 
is  suspended,  debarred.  Ineligible,  or  voiuntanly 
excluded  from  partiopaoon  n  tNs  transaction,  m 
addition  to  other  remedies  available  to  tt>e 
Federal  Government,  the  departinent  or  agency 
with  ¥vhich  this  transaction  onginated  may  pursue 
available  remedies,  induding  suspension^nd/or 
debarment 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

eo  8<W»U.  MO  (Reprtces  GCS409  (REV  12«8).  wmch  ■  obseMM) 
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Aoerovto  Oy  0MB 
0:4«404« 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  tor  public  burden  aisclosure.) 


Type  of  Feoeral  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  or  Federal  Action: 

□  a.    bid/offer/application 
b.    initial  award 
c.    post-award 


4   Name  ano  Address  of  Reporting  Entity: 
Q  Prime 
0. 


Q  Subawaraee 

Tier ,  if  known 


Congressional  District,  if  known: 


6.  Federal  Department/ Agency: 


8  Federal  Action  Number,  if  known: 


3  Report  Type: 

□  a.    initial  filing 
b.    matenal  change 
For  Matenal  Change  Only: 
year quarter  _ 


date  of  last  repon . 


5.  If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Nam 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFOA  Number,  if  applicable: 


9.  Award  Amount  if  known: 
S 


1(4  a.    Name  and  Address  of  Lobby  Entity  ' 
Of  individual,  last  name,  first  name.  Ml): 


b.   Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


yaOww^ai  itnuuniin  (»»»aMa<  GC  4L4  A  i^waw»ewi» 


1  n  Aiiiuuiu  uf  Payiwim  (ehcuk  ell  tfiut  uppl;)". 


^wwe* 


l4  rsww  e(  Peyiwem  (eneen  eii  tiwt  apply):  ■ 
g  a.    eaeh 


«al«»^ 


10.  Type  e*  Paywew  (eheek  all  (hat  apply)' 


gj   ei    ilelerpea 


iihen  ipeeifyi 


<  <i  imf  Peeenpiien  ef  Sewiaat  flsrfemned  ar  le  he  nerfarmea  ana  Patau)  ef  Sawiesi  inelMiin§  sWiMfH)i 
amplovea(t)i  or  Uambar(8)  cantaaiadi  far  Paywent  iwdieatoa  m  Kaw  1 1  :■ 


(titatk  Ctwtwwinw  iktttft  Sfi  kkk  A.  tfmtmaamy^ 


Oammualiew  Gheet(s)  Cr  ILL- A  attaUied.      D  VtJ      D  f<e 


16.  intormaoon  raoutMM  mrougn  Vm  form  is  auawnzM  By  BOe 
31  use  Mcaoo  1352.  TfM  di*Oo«ur«  o' ioOOymg  acoviMt 
t  a  mawnai  rtomantaoon  of  taa  uoon  wfucn  r«tianc«  was 
3iacM  By  Via  nar  aoova  wnan  ns  iransacaon  was  maoa  or 
amarao  mto  T^is  oisctosura  «  raavuraa  oursuant  n  3i 
use  13£2.  Thn  mtormanon  una  Ba  raconad  to  M 
Congrass  sant-annuaMv  ano  «»«  Ba  avaaaeia  tar  euoK 
.itamwaon  Arv  sanon  «no  ia<is  to  Ma  ma  raouKvo 


Falderal  Use  Only: 


Signature: 
Print  Name: 
Title: 
Telephone  No. 


Date: 


Auawruao  tor  Losai  RaofoducBon 
I  Stanoara  Form  LU. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


This  oisclosure  form  snail  be  completed  by  the  reporting  entity,  wnether  suoawardtee  or  prime  Federal  reaoient.  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a  matenal  change  to  a  previous  fiimg.  pursuant  to  title  31  U  S.C.  seaion  1 352.  The  filing  of  a 
form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  mfluenong  or  anempting  to  influence  an 
officer  or  employee  of  any  agpncy.  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  a  covered  Federal  action.  '  '■■  »fc«  gc  1 1 1   n  r'«.t.«,.^..,-  g^,j^  ^g,.  atujnunoi  informot.aji  .f  i 
nm  the  h*m  ie  iwe^yja<».  Complete  all  items  that  apply  for  both  the  rnibal  filing  and  material  change  report.  Refer  to  the 
implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 


2. 
3. 


5. 


6 


8 


9 


10 


Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

Identify  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report  If  tbis  is  a  foliowup  report  caused  by  a  nutenal  change  to  the 


Information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.   Enter  the  date  of  the 

last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enter  the  fuH  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.    Indude  Congressional  Distilct,  if 

known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be,  a  prime 

or  subaward  redpient   Identify  the  tier  of  the  subawardee.  eg  .  the  first  subawardee  of  the  pnme  is  the  1st  tier. 

Subawards  indude  but  are  not  limited  to  subconti^cts.  subgrants  and  concoct  awards  under  grants. 

If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  city,  state  and 

zip  code  of  the  prime  Federal  redpient  Indude  Congressional  Distiict  if  known. 

Enter  the  name  of  the  Federal  agency  making  the  award  or  toan  commitment  Indude  at  least  one  organizational 

level  betow  ageoiqy  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

Enter  the  Federal  program  name  or  descnption  for  the  covered  Federal  action  (item  1).    If  known,  enter  the  full 

Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 

commitments. 

Enter  the  nwst  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number,  the  conti^ct 
grant  or  foan  award  number  the  application/proposal  conbvl  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g..  "RFP-DE-90-001." 

For  a  covered  Federal  action  where  there  has  been  an  award  or  foan  commitment  by  the  Federal  agency,  enter 
the  Federal  amount  of  tfie  award/loan  commitment  for  the  prime  entity  kientified  in  item  4  or  5. 

(a)  Enter  the  full  name,  address,  dty.  state  and  zip  code  of  the  tobbying  entity  engaged  by  the  reporting  entity 
kjentified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  indivkluaKs)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name.  First  Name,  and  MkJdIe  Initial  (Ml). 

^•y  Enter  the  amaynt  af  cempensatisw  p»i4  or  rooeonobty  owpoctod  ta  be  paid  by  the  wpeKiwg  entity  (item  4)  to  the 
tobhying  entity  (item  10),  Indicate  whether  the  payment  hae  been  made  (aetwol)  ef  will  be  wade  (plenned).  OhecK 
ell  bexee  that  apply.  If  thig  is  a  material  change  repcrt,  enter  the  gumylatii^e  amewnt  ef  poymont  mode  ef  planned 

481     Check  the  appropriate  bQ»<(e«)i   Cheek  all  bewes  that  apply.   If  payment  is  made  thr»u§N  ow  m  liind  eentributian, 

<pooi<y  the  notwre  and  valwe  ef  the  in  kind  paymenti 
<3.     Check  the  appropriate  beK(ec)i  Check  all  bei<e<  that  apply  i  If  other,  specify  namre. 
H.     Provido  a  opacific  and  detailed  description  of  the  servicec  that  the  igibbyist  has  parformcdi  or  will  be  axpooted  te 

perform,  and  the  date(8)  af  any  services  rendered.  Include  all  preparatory  and  related  ootiMity,  not  jyot  time  spent 

■*»»  actual  contact  with  Pederal  officialSi    Identify  the  gederal  official(6)  or  employoe(o)  oontootod  or  the  effieer(st. 

employees),  or  Member(6)  of  Congress  that  were  contactedi 
^S.     Cheek  whether  or  not  a  SF  ILL  A  Continuotion  8heot(o)  ie  ettoohod! 
16.     The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  titie.  and  telephone  number. 
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0MB  Control  No.  1801-0004  (Exp.  8/31/2001) 


NOnCE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a  new  provision  in  the  Department 
of  Education's  General  Education  Provisions  Act  (GEPA)  that  ^plies  to  applicants  for  new 
grant  awards  under  Department  programs.  This  provision  is  Section  427  of  GEPA.  enacted  as 
part  o(f  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 


To  yVhom  Does  This  Provision  Apply? 


Section  427  of  GEPA  affects  applicants  for  new  grant  awards  under  ttas  program. 
ALL  APPUCANTS  FOR  NEW  AWARDS  MUST  INCLUDE  INFORMATION  IN 
THEIR  APPUCATIONS  TO  ADDRESS  THIS  NEW  PROVISION  IN  ORDER  TO 
RECUVE  FUNDING  UNDER  THIS  PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a  State  needs  to  provide  this 
descr^tion  only  for  projects  or  activities  that  it  carries  out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts  or  other  eligible  q>plicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their  applications  to  the  State  for  funding.  The 
State  would  be  responsible  for  ensuring  that  the  school  district  or  other  local  enti^  has 
sulnnitted  a  sufKcient  section  427  statement  as  described  below.) 


I 


What  Does  This  Provision  Require? 


Section  427  requires  each  applicant  for  funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the  steps  the  qrplicant  prqx>ses  to  take  to  ensure 
equitable  access  to.  and  participation  in,  its  Federally-assisted  piogiam  for  students,  teachers, 
and  other  program  beneficiaries  with  special  needs. 

This  provision  allows  applicants  discretion  in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that  can  impode  equitable  access  or  participation: 
gender,  race,  national  origin,  color,  disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the  Federally-funded  project  or  activity.  The  description 
in  your  application  of  steps  to  be  taken  to  overcome  these  barriers  need  not  be  lengdiy;  you 
may  provide  a  clear  and  succinct  description  of  how  you  plan  to  address  those  barriers  that  are 
applicable  to  your  circumstances.  In  addition,  the  information  may  be  provided  in  a  single 


Federal  Ri 


■e|ister/Vol.  64,  No.  8 /Wednesday,  January  lS,'1999/hlotices 


nan^ve,  or,  if  appropriate,  may  be  discussed  m  connection  with  related  topics  in  the 
^)plication. 

Section  427  is  not  intended  to  duplicate  the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their  projects,  applicants  for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of  certain  potential  beneficiaries  to  folly  participate  in  the 
project  and  to  achieve  to  high  standards.  Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 


What  are  Exam^s  of  How  an  Applicant  Might  Satisfy  the  Requirement  of  This  Provision? 
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427. 


The  following  examples  may  help  illustrate  how  an  applicant  may  comply  with  Section 

(1)  An  applicant  that  proposes  to  carry  out  an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to  such  potential  participants 
in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop  instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the  materials  available  on  audio  tape  or  in  braille  for 
students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be  less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage  their  * 
enrollment. 


We  recognize  that  many  applicants  may  akeady  be  implementing  effective  steps  to  ensure 
equity  of  access  and  participation  in  their  grant  programs,  and  we  appreciate  your  cooperation 
in  responding  to  the  requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3 
hours  per  response,  with  an  average  of  1.5  hours,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  and  maintain  the  data  needed,  and  complete  and  review 
the  information  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-4651. 


(FR  Doc.  99-777  Filed  1-12-99;  8:45  am] 
BILUNG  CODE  4000-01-C 
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Protection  Agency 

40  CFR  Parts  52,  97,  and  98 
Reopening  of  Emissions  Inventory 
Comment  Periods  for  the  Findings  of 
Significant  Contribution  and  Ruiemalcings 
on  Section  126  Petitions  and  Federai 
Implementation  Plans  for  Purposes  of 
Reducing  Interstate  Transport  of  Ozone; 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  SB,  97,  and  98 
[FRL-621»-«] 

Reopening  of  ^missions  Inventory 
Comment  Periods  for  the  Findings  of 
Significant  Contribution  and 
Rulemakings  on  Section  126  Petitions 
and  Federal  Implementation  Plans  for 
Purposes  of  Reducing  Interstate 
Transport  of  0?one 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  reopening  of  comment 
periods  for  emi  ssion  inventory  inputs. 


SUMMARY:  Notic  e  is  hereby  given  that 
EPA  is  reopening  the  comment  periods 
for  emissions  inventory  revisions  to  the 
2007  baseline  sub-inventory  infonnation 
for  the  proposed  rulemakings 
concerning  the  Clean  Air  Act  section 
126  petitions  (the  section  126  proposal) 
and  the  Federa  implementation  plans 
(FIPs)  for  the  p^ose  of  reducing 
interstate  ozont  transport.  For  both 
proposals,  this  Includes  opportunity  to 
comment  on  sotirce-specific  emission 
inventory  data  J  for  the  FIP  proposal,  it 
also  includes  tl^e  opportunity  to 
comment  on  vdhicle  miles  traveled 
(VMT)  and  nonroad  mobile  growth 
rates.  VMT  distribution  by  vehicle  class, 
average  speed  by  roadway  type, 
inspection  and  maintenance  program 
parameters,  and  other  input  parameters 
used  in  the  cahiulation  of  highway 
vehicle  emissions.  The  comment 
periods  remain  closed  for  all  other 
issues. 

DATES:  The  EPA  is  reopening  the 
comment  periods  for  emissions 
inventory  revisions,  ending  on  February 
22,  1999.  Comiients  must  be 
postmarked  by  the  last  day  of  the 
comment  periods  and  sent  directly  to 
the  Docket  Office  listed  in  ADDRESSES 
(in  duplicate  fcjrm  if  possible).  The  EPA 
strongly  urges  ^ommenters  to  submit 
proposed  changes  to  the  inventories  of 
electric  genera^ng  units  (EGUs)  greater 
than  25  megawatts  (M\Ve)  and  non-EGU 
l)oilers  and  turbines  greater  than  250 
mmBtu/hr  by  jLnuary  25,  1999  to 
facilitate  incorporation  of  any  necessary 
changes  into  tlje  section  126  Bnal 
rulemaking. 

ADDRESSES:  Comments  may  be 
submitted  to  tli  e  Air  and  Radiation 
Docket  and  Inf  )rmation  Center  (6102), 
Attention:  Docket  No.  A-97-43  for  the 
section  126  prdposal  and  Docket  No.  A- 
98-12  for  the  ?  IP  proposal,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Dom  M-1500. 


Washington.  DC  20460,  telephone  (202) 
260-7548.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  document.  The  e- 
mail  address  is  A-and-R- 
Docket@epamail.epa.gov.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 

Documents  relevant  to  this  action  are 
available  for  inspection  at  the  Docket 
Office,  at  the  above  address,  between 
8:00  a.m.  and  4:00  p.m.,  Monday  though 
Friday,  excluding  legal  holidays.  A 
reasonable  copying  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  on  emissions 
inventory  updates  should  be  directed  to 
Greg  Stella,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions 
Monitoring  and  Analysis  Division,  MD- 
14,  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3649,  e-mail 
stella.greg@epa.gov. 

Specific  questions  on  modifications  to 
the  EGU  sector  of  the  inventory  should 
be  directed  to  Kevin  Culligan,  Office  of 
Atmospheric  Programs,  Acid  Rain 
Division,  MC-6204J,  401  M  Street, 
Washington,  DC  20460,  telephone  (202) 
564-9172,  e-mail 
culligan.kevin@epa.gov. 

General  questions  concerning  the 
section  126  proposal  should  be 
addressed  to  Carla  Oldham,  Office  of 
Air  Quality  Planning  and  Standards,  Air 
Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park,  NC,  27711.  telephone  (919)  541- 
3347,  e-mail  oldham.carla@epa.gov. 

General  questions  concerning  the  FIP 
proposal  should  be  addressed  to  Doug 
Grano.  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC.  27711. 
telephone  (919)  541-3292,  e-mail 
grano.doug@epa.gov. 

SUPPLEMENTARY  INFORMATION:  By  notice 
dated  September  30,  1998,  EPA 
proposed  "Findings  of  Significant 
Contribution  and  Rulemakings  on 
Section  126  Petitions  and  Federal 
Implementation  Plans  for  Purposes  of 
Reducing  Interstate  Ozone  Transport," 
(63  FR  52213).  On  October  21, 1998, 
EPA  published  longer,  more  detailed 
versions  of  these  proposals  entitled 
"Findings  of  Significant  Contribution 
and  Rulemaking  on  Section  126 
Petitions  for  Purposes  of  Reducing 
Interstate  Ozone  Transport,"  (63  FR 
56292),  which  may  be  referred  to  as  the 
section  126  proposal;  and  "Federal 
Implementation  Plans  to  Reduce  the 
Regional  Transport  of  Ozone,"  (63  FR 
56394),  which  may  be  referred  to  as  the 


FIP  proposal.  These  two  proposals  each 
had  a  comment  period  of  60  days, 
which  closed  on  November  30, 1998. 
By  notice  dated  October  27, 1998, 
EPA  pubUshed  the  final  rulemaking, 
"Finding  of  Significant  Contribution 
and  Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone,"  (63  FR 
57356),  which  may  be  referred  to  as  the 
NOx  SIP  call. 

Comment  Period  for  Emission 
Inventory  Revisions 

In  the  final  NOx  SIP  call,  as  described 
at  63  FR  57427,  EPA  provided  that  the 
opportunity  for  source-specific 
inventory  data  revisions  would  be 
available  for  the  first  60  days  of  the  12- 
month  period  between  signature  of  the 
NOx  SIP  call  and  the  deadline  for 
submission  of  the  required  SIP  revisions 
(i.e..  November  23. 1998).  The  EPA 
received  numerous  requests  to  allow 
more  time  to  accept  revisions  to  source-  - 
specific  inventory  data  used  to  establish 
each  State's  base  inventory  and  budget 
in  the  NOx  SIP  call  and  to  also  allow 
revisions  to  VMT  projections.  The 
Agency  is  aware  of  difficulties  some 
States  have  had  accessing  the  emission 
inventory  data  bases.  Therefore,  in  a 
separate  notice  (63  FR  71220;  December 
24, 1998),  EPA  extended  this  time 
period  for  source  specific  emissions 
inventory  revisions  and  also  agreed  to 
accept  revisions  to  VMT  projections 
until  February  22, 1999.  Because  the 
section  126  and  FTP  proposals  rely  on 
the  same  emissions  inventory 
information  as  the  NOx  SIP  call,  EPA  is 
today  reopening  the  comment  periods 
for  these  actions  specifically  for 
emissions  inventory  revisions. 

As  specified  in  section  II1.F.5  of  the 
final  NOx  SIP  call,  no  changes  to  an 
emissions  inventory  will  be  made 
unless  information  is  provided  to 
corroborate  and  justify  the  need  for  the 
requested  modification.  Conmaenters 
need  to  submit  any  suggested  inventory 
changes  to  the  EPA  Air  and  Radiation 
docket  (A-97-43  for  the  section  126 
proposal,  and  A-98-12  for  the  FIP 
proposal)  by  February  22,  1999.  Soiu-ces 
and  other  non-State  commenters  should 
also  send  a  copy  of  their  comments 
concerning  the  inventory  changes  to 
their  State  air  pollution  control  agency. 
A  courtesy  copy  of  comments  mailed  to 
Greg  Stella  at  the  address  listed  above 
would  be  appreciated  in  addition  to  the 
formal  submittal  to  the  docket(s). 

For  a  comment  to  be  considered,  the 
data  submitted  in  the  request  for 
modification  must  be  submitted  in 
electronic  format  (i.e.,  spreadsheet,  data 
base,  text  file)  and  must  be  accompanied 
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by  information  to  support  the  requested 
change.  The  EPA  has  identified  the 
specific  data  elements  for  each  source 
sector  that  must  be  included  in  the 
electronic  file  submitted  with  any  data 
modification  request.  For  budget 
calculation  purposes,  emphasis  should 
be  on  NOx  emissions,  noting  that  other 
precursor  emissions  and  modeling  data 
are  necessary  for  final  development  of 
the  modeling  inventory. 

However,  in  many  cases,  not  all  of  the 
inventory  information  needs  to  be 
corrected  and  resubmitted.  For  example, 
it  may  be  the  case  that  source-specific 
NOx  emission  rates  are  incorrect,  but  all 
stack  and  other  emissions  data  are 
acceptable.  In  these  cases,  it  is  not 
necessary  to  resubmit  the  entire 
inventory  record  data.  Only  source 
identification  information  and 
additional  data  that  require  correction 
need  to  be  resubmitted.  In  those  cases 
where  the  majority  of  the  data  are 
incorrect  or  the  submission  is  for  a  new, 
unaccounted  for  source,  complete  files 
with  all  data  fields  outlined  in  section 
III.F.5  of  the  final  NOx  SIP  call  must  be 
submitted. 

For  those  sources  so  indicated  above, 
a  simplified  inventory  revision 
submittal  is  acceptable  and  must 
include  the  follovkdng  information: 

►  Source  sector  needing  revision, 

►  Identification  of  the  specific 
changes  requested  to  the  inventory, 

►  Reason  for  requested  change, 

►  All  of  the  following  sector-specific 
information  in  electronic  file  format: 

Electric  Generating  Units 

Data  on  a  source-specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code, 

•  Federal  Information  Placement 
System  County  Code, 

•  Plant  name, 

•  Plant  ID  numbers  (ORIS  code 
preferred  (ORIS  is  a  coding  mechanism 
used  by  the  Department  of  Energy  to 
track  plants  with  EGUs),  State  agency 
tracking  number  also  or  otherwise), 

•  Unit  ID  numbers  (a  unit  is  a  boiler 
or  other  combustion  device), 

•  Unit  type  (also  knowrn  as  prime 
mover;  e.g.,  wall-fired  boiler,  stoker 
boiler,  combined  cycle,  combustion 
turbine,  etc.), 

•  Primary  fuel  on  a  heat  input  basis, 

•  Maximum  rated  heat  input  capacity 
of  unit, 

•  Nameplate  capacity  of  the  largest 
generator  the  unit  serves, 

•  1995  and  1996  ozone  season  heat 
inputs, 

•  1996  (or  most  recent)  average  NOx 
rate  for  the  ozone  season. 


Non-EGU  Point  Sources 

Data  on  a  source-specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code, 

•  Federal  Information  Placement 
System  County  Code, 

•  Plant  name, 

•  Plant  ID  numbers  (National 
Emission  Data  System  (NEDS), 
Aerometric  Information  Retrieval 
System/AIRS  Facility  Subsystem  (AIRS/ 
AFS),  and  State  agency  tracking  number 
also  or  otherwise), 

•  Unit  ID  numbers, 

•  Primary  source  classification  code 
(SCO, 

•  Maximimi  rated  heat  input  capacity 
of  unit, 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions, 

•  1995  existing  NOx  control 
efficiency. 

Stationary  Area  Sources 

Data  on  a  sub-category  specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code, 

•  Federal  Information  Placement 
System  County  Code, 

•  Source  classification  code  (SCC), 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions, 

•  1995  existing  NOx  control 
efficiency. 

Nonroad  Mobile  Sources 

Data  on  a  sub-category  specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code, 

•  Federal  Information  Placement 
System  County  Code, 

•  Source  classification  code  (SCC), 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions, 

•  1995  existing  NOx  control 
efficiency. 

Highway  Mobile  Sources 

Data  on  a  SCC  or  vehicle  type  basis 
including: 

•  Federal  Information  Placement 
System  State  Code, 

•  Federal  Information  Placement 
System  County  Code, 

•  Primary  source  classification  code 
(SCC)  or  vehicle  type, 

•  1995  ozone  season  or  typical  ozone 
season  daily  vehicle  miles  traveled 
(VMT). 

For  the  FIP  action,  EPA  is  also 
accepting  comments  on  VMT  and 
nonroad  mobile  growth  rates,  VMT 
distribution  by  vehicle  class,  average 
speed  by  roadway  type,  inspection  and 
maintenance  program  parameters,  and 
other  input  parameters  used  in  the 


calculation  of  highway  vehicle 
emissions.  These  comments  must  be  on 
a  county-level  basis  and  must  include 
adequate  evidence  and  explanation  for 
any  differences  between  the  input 
parameters  used  in  the  proposed  FIP 
budgets  and  the  input  parameters  being 
proposed  in  the  comments.  Comments 
also  must  be  consistent  with  other  State 
submittals,  including  SIPs, 
transportation  plans  and  conformity 
demonstrations,  and  other  documents, 
or  must  contain  an  explanation  for  the 
differences  between  the  comments  and 
these  other  recent  submittals  and  a  plan 
to  correct  these  other  submittals  to  make 
them  consistent  with  the  comments 
submitted  in  response  to  this  notice. 

In  the  notice  which  extended  the 
period  for  emissions  inventory  revisions 
for  the  NOx  SIP  call  (63  FR  71220; 
December  24,  1998).  EPA  also  corrected 
Table  III-l  and  clarified  how  large  EGUs 
and  large  non-EGUs  are  defined.  Those 
corrections  and  clarifications  are 
applicable  and  included  by  reference  in 
the  section  126  and  FIP  rulemakings. 
That  notice  has  been  placed  in  the 
section  126  and  FIP  rulemaking  dockets. 

Availability  of  Related  Information 

The  official  records  for  the  section 
126  and  FIP  rulemakings,  as  well  as  the 
public  versions  (including  comments 
and  data  submitted  electronically  as 
described  below),  have  been  established 
under  Docket  No.  A-97-43  for  the 
section  126  action  and  Docket  No.  A- 
98-12  for  the  FIP  action.  The  official 
record  for  the  NOx  SIP  call  has  been 
established  under  Docket  No.  A-96-56. 
The  public  versions  of  these  records, 
including  printed,  paper  versions  of 
electronic  comments,  which  do  not 
include  any  information  claimed  as  CBI, 
are  available  for  inspection  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  records  are  located  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

Electronic  Comments 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  l}je  appropriate 
docket  number.  Electronic  comments  on 
the  proposals  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
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List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Emissions  trading, 
Nitrogen  oxides,  Ozone  transport. 
Reporting  and  flecordkeeping 
requirements. 


40  CFR  Part  97 

Environmental  protection.  Air 
pollution  control,  Emissions  trading. 
Nitrogen  oxides,  Ozone  transport. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  98 

Environmental  protection.  Air 
pollution  control.  Emissions  trading. 


Nitrogen  oxides.  Ozone  transport. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  7, 1999. 
Robert  Perciasepe, 
Assistant  Administrator  for  Air  and 
Radiation. 
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272 .2144 

Proposed  Rules: 

52 67,  464.  465.  818.  820. 

1003.  1573.  1770,  2165. 
2416 

63 1 780.  1 880 

81 1 003 

97 „ 24^  6 

98 2416 

141 1499 

180 1157 

272 2166 

302 1780 

372 688 

437 2280 

41  CFR 

1 01^2 1 1 39 

101-43 1139 

42  CFR 

Proposed  Rules: 

Ch.  IV 69 

409 1784 

410 1784 

41 1 1 784 

412 1784 

413 _.1784 

416 1785 

419 „.1784 


488 ~ 1785 

498 1784 

1003 1784 

43  CFR 

Proposed  Rules: 

4 1930 

3100 2166 

3106 2166 

3130 2166 

3160 2166 

44  CFR 

65 1521 

67 1523 

Proposed  rules: 

67 1573 

45  CFR 

Proposed  Rules: 

400 1159 

401 1 159 

46  CFR 

Proposed  Rules: 

249 1175 

401 1585 

47  CFR 

0 -.. 2149 

73 995 

Proposed  Rules: 

1 1 

2 1786 

25 1786 

90 1003 

48  CFR 

1804 1528 

1 871 1 529 

5315 995 

Proposed  Rules; 

Ch.3 1344 

49  CFR 

1 2150 

653 425 

654 425 

Proposed  Rules: 

171 70.1789 

177 70 

178 „ 70 

180 70 

230 1791 

50  CFR 

18 1529 

23 769 

100 1276 

300 13 

600 1316 

648 427,  1 139 

660 45,  1 31 6 

679 46.  50,  427,  428. 1539 

Proposed  Rules: 

17 821.2167 

20 821 ,  822 

21 822 

227 465 

648 471 ,  823 

660 823.  1 341 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  13, 
1999 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Meeting  procedures; 
published  1-13-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Selegiline  hydrochloride 
tablets;  put>lished  1-13- 
99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare  and  medicaid 

programs: 

Civil  money  penalties, 
assessments,  exclusions, 
and  related  appeals 
procedures;  puk>lished  12- 
14-98 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
504  program  financing  and 
clarification  of  existing 
regulations;  published  1- 
13-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  by  1-19-99;  published 
11-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplenriental  nutrition 
prograrrv— 


BloodworK  requirements; 
comments  due  by  1-19- 
99;  published  11-19-98 

COMMERCE  DEPARTMENT 

Export  Administration 
Bureau 

Export  administration 

regulations: 

India  and  Pakistan;  exports 
and  reexports  of  items 
controlled  for  nuclear 
nonproliferation  and 
missile  technology; 
sanctions;  comments  due 
by  1-19-99;  published  11- 
19-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-19- 
99;  published  11-18-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Bottomfish  and  seanrxjunt 
groundfish;  comments 
due  by  1-19-99; 
published  11-18-98 
Marine  mammals: 
Endangered  fish  or  wildlife — 
Cook  Inlet  beluga  wfiales; 
status  review; 
comments  due  t)y  1-19- 
99;  published  11-19-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  1-19- 
99;  published  11-20-98 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Management  and  operating 
contracts;  financial 
management  clauses; 
comments  due  by  1-19- 
99;  published  11-18-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 

standards;  comments 

due  by  1-22-99; 

published  12-23-98 
Short-term  transportation 

services  regulation; 

comments  due  by  1-22- 

99;  published  10-16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 

pollutants: 

Tenr>essee;  comments  due 

by  1-19-99;  published  12- 

18-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

1-20-99;  published  12-21- 

98 
Maine;  comments  due  by  1- 

19-99;  published  12-17-98 
Missouri;  comments  due  by 

1-21-99;  published  12-22- 

98 
New  Hampshire;  comments 

due  by  1-19-99;  putjlished 

12-17-98 
South  Carolina;  comments 

due  by  1-19-99;  put)lished 

12-18-98 
Tenriessee;  comments  due 

by  1-21-99;  published  12- 

22-98 
Air  quality  planning  purposes; 
designation  of  areas: 
Massachusetts  et  al.; 

comments  due  by  1-19- 

99;  published  12-17-98 
Superfurxj  program: 
National  oil  and  hazardous 

sutKtances  continency 

plan — 

National  priorities  list 
update;  comments  due 
by  1-22-99;  published 
12-23-98 
FARM  CREDrr 
ADMINISTRATION 
Farm  credit  system: 
Federal  regulatory  review; 
comments  due  by  1-19- 
99;  published  11-18-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  arxj  television 
broadcasting: 

Broadcast  and  cable  EEC 
rules  and  policies; 
comments  due  by  1-19- 
99;  published  12-1-98 
Radio  services,  special: 
Mobile  satellite  services;  2 
GHz  spectrum  allocation; 
comments  due  by  1-19- 
99;  published  12-17-98 
Private  land  mobile 
servk:es — 

700  MHz  band;  public 
safety  radio  spectrum; 
priority  access  service 
requirements;  comments 
due  by  1-19-99; 
published  1-7-99 
Radk)  stations;  table  of 
assignements: 
Minnesota;  comments  due 
by  1-19-99;  published  12- 
14-98  ^     . 


Radio  stations;  tatsle  of 
assignments: 

Louisiana;  comments  due  by 
1-19-99;  published  12-7- 
98 

FEDERAL  MARPFIME 
COMMISSION 
Ocean  freight  forwarders, 
marine  terminal  operatkxis, 
and  passenger  vessels: 
Marine  terminal  operator 
schedules;  comments  due 
by  1-19-99;  published  12- 
17-98 
Ocean  transportation 
internr>ediaries;  licensing, 
finarx;ial  responsitHlity 
requirements  and  general 
duties:  comments  due  by  l- 
21-99;  published  12-22-98 
Tariffs  arxl  servk»  contracts: 
Carrier  automated  tanff 
systems;  comments  due 
by  1-20-99;  published  12- 
21-98 
Service  contract  filings; 
comments  due  by  1-22- 
99;  published  12-23-98 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 

Lease  advertisements, 
nxiltiple-item  leases, 
renegotiations  and 
extensions  and  estimates 
of  official  fees  and  taxes; 
disckjsures;  comments 
due  by  1-22-99;  puljllshed 
12-7-98 
Truth  in  lending  (Regulation 

Z): 

Cak;ulation  of  payment 
schedules  involving 
private  mortgage 
insurance,  etc.;  comments 
due  t>y  1-22-99;  published 
12-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adhesive  coatings  and 
components— 
Dimetfiylpolysiloxane 
coatings;  comments  due 
by  1-22-99;  published 
12-23-98 
Food  for  human  consumption: 
Beverages — 
Fruit  and  vegetat>le  juices 
and  juk^  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-19-99; 
published  12-17-98 
Human  drugs: 
Sunscreen  drug  products 
(OTC);  tentative  final 
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monograph;  anforcement 
policy;  comments  due  by 
1-20-99;  published  10-22- 
98 
INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Farm  operations  in  excess  of 
960  acres,  infoimation 
requirements;  and  formerly 
excess  land  eligibility  to 
receive  norvfull  cost 
irrigation  water;  comments 
due  by  1-l9-99{  published 
11-18-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Virginia;  comments  due  by 
1-22-99;  publshed  12-23- 
98 
LIBRARY  OF  CONGRESS 
Copyright  Office^  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 


Royalty  distritHJtion  and  rate 
adjustment  proceedings; 
conduct;  comments  due 
by  1-19-99;  published  12- 
18-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 

Cost-of-living  allowances 
(nonforeign  areas) 

Honolulu,  HI;  comnients 
due  by  1-19-99; 
published  10-21-98 

Employment 

Firefighter  pay  and  training; 
comments  due  by  1-22- 
99;  published  11-23-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 

Louisiana;  comments  due  by 
1-19-99;  published  11-18- 
98 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft: 
Noise  standards— 
Propeller-driven  small 
airplanes;  comments 
due  by  1-19-99; 
published  11-18-98 
Ainworthiness  directives: 
Airtxjs;  comments  due  by  1- 
19-99;  published  12-17-98 
Bell  Helicopter;  comments 
due  by  1-22-99;  published 
11-23-98 
Bombardier;  comments  due 
by  1-20-99;  published  12- 
21-98 
Cessna;  comments  due  by 
1-22-99;  published  12-3- 
98 
Eurocopter  Oeutschlarxj 
GmbH;  comments  due  by 
1-19-99;  published  11-19- 
98 
Class  B  airspace;  comments 
due  by  1-19-99;  published 
11-18-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight— 

Nondivisible  load  or 
vehicle  definition 
fTKxJification  to  include 
martced  military 
vehicles;  comments  due 
by  1-19-99;  published 
11-20-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Partnership  returns  required 
on  magnetic  media; 
comments  due  by  1-21- 
99;  published  10-23-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-22-99; 
published  12-23-98 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

J  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

;  212    MAIN    STREET 

I  FORESTVILLE   MD    20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  firom  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  ' 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ontor  ProcMiing  Coda: 

♦5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It»  Easy! 
LJ  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (2«2)  512-2256 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account         |     |     |     |     |     |     |     [-(""1 
LJ  VISA       CH  MasteiCard  Account 


n 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  nameteddreasavaiabfe  to  other  mders?     [^  |     | 


Authorizing  signature  u/3 

Mail  To:  Superintendent  of  E>ocuments 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Fedf  ral  Regidations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  formet  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $220.00 
Six  months:  $1J0.00 

Code  of  Fed(  iral  Regulations: 

Current  year  (a  >  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ontor  Processing  Cod*: 

*5419 

I I  YlliS,  e^ter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Cdde  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order.  ^Mfc 

It's  Easy!  riPB>' 


MST 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  cjf  my  order  is  $ 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  perso  laJ  name 


Additional  addressi  anention  line 


Street  address 


City,  State,  ZIP  coc  e 


Daytime  phone  inc 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I    I  VISA       LJ  MasterCard  Account 


-D 


Thank  you  for 

(Credit  card  expiration  date)  y^^^^  order! 


uding  area  code 


Authorizing  signature 


ti/3 


Purchase  order  nur  iber  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  Other  maOers?     | |  | | 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


■Wy^v.-tV^  ^  ;ftE  i^v  ';^Wfr^  "N^i^*  < 
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I:  (*>    V 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  11)  $72.00 
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Federal  Register 
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^asy,  Convenient, 
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Keeping  America 
Informed 


Fre;  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPQ  Access  service. 

To  fconnect  over  the  World  Wide  Web, 
go  to|  the  Superintendent  of 
Docilments'  homepage  at 
httprywww.  access,  gpo.gov/su_docs/ 

To  Connect  using  telnet, 
openlswais.access.gpo.gov 
and  Ipgin  as  guest 
(no  password  required). 

To  flial  directly,  use  com- 
munipations  software  and 
modem  to  call  (202) 
512-11661;  type  swais,  then 

login  as  guest  (no  password 

required). 

Y  )u  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13110  of  January  11,  1999 

Nazi  War  Criminal  Records  Interagency  Working  Group 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Nazi  War  Crimes  Disclo- 
sure Act  (Public  Law  105-246)  (the  "Act"),  it  is  hereby  ordered  as  follows: 

Sectioii  1.  Establishment  of  Woridng  Group.  There  is  hereby  established 
the  Nazi  War  Criminal  Records  Interagency  Working  Group  (Working  Group). 
The  function  of  the  Group  shall  be  to  locate,  inventory,  recommend  for 
declassiHcation,  and  make  available  to  the  public  at  the  National  Archives 
and  Records  Administration  all  classified  Nazi  war  criminal  records  of  the 
United  States,  subject  to  certain  designated  exceptions  as  provided  in  the 
Act.  The  Working  Group  shall  coordinate  with  agencies  and  take  such  actions 
as  necessary  to  expedite  the  release  of  such  records  to  the  public. 

Sec.  2.  Schedule.  The  Working  Group  should  complete  its  work  to  the 
greatest  extent  possible  and  report  to  the  Congress  within  1  year. 

Sec.  3.  Membership,  (a)  The  Working  Group  shall  be  composed  of  the 
following  members: 

(1)  Archivist  of  the  United  States  (who  shall  serve  as  Chair  of  the  Working^ 
Group);  ^ 

(2)  Secretary  of  E)efense{ 

(3)  Attorney  General; 

(4)  Director  of  Central  Intelligence; 

(5)  Director  of  the  Federal  Bureau  of  Investigation; 

(6)  Director  of  the  United  States  Holocaust  Memorial  Museum; 

(7)  Historian  of  the  Department  of  State;  and 

(8)  Three  other  persons  appointed  by  the  President. 

(b)  The  Senior  Director  for  Records  and  Access  Management  of  the  National 
Security  Council  will  serve  as  the  liaison  to  and  attend  the  meetings  of 
the  Working  Group.  Members  of  the  Working  Group  who  are  full-time  Federal 
officials  may  serve  on  the  Working  Group  through  designees. 
Sec  4.  Administration,  (a)  To  the  extent  permitted  by  law  and  subject 
to  the  availability  of  appropriations,  the  National  Archives  and  Records 
Administration  shall  provide  the  Working  Group  with  funding,  administrative 
services,  facilities,  staff,  and  other  support  services  necessary  for  the  perform- 
ance of  the  functions  of  the  Working  Group. 

(b)  The  Working  Group  shall  terminate  3  years  from  the  date  of  this 
Executive  order. 


OOTAJ^/^iu^^  ^l^tUjo^^ 


(FR  Doc  99-980 

Filed  1-13-99;  8:45  am] 

Billing  code  319S-01-P 


THE  WHITE  HOUSE, 
January  11.  1999. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Parts  2634, 2635  and  2636 

RINs  3209-AAOO,  3209-AA04  and  3209- 
AA13 

Corrections  and  Updating  to  Certain 
Regulations  of  the  Office  of 
Government  Ethics 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule;  technical 

amendments. 

SUIMMARY:  The  Office  of  Government 
Ethics  is  correcting  and  updating  some 
of  the  sections  of  its  executive  branch 
regulations  ob  financial  disclosure, 
standards  of  ethical  conduct  and  outside 
employment  limitations. 
EFFECTIVE  DATE:  January  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Senior  Associate 
General  Coimsel,  Office  of  Goverrmient 
Ethics,  telephone:  202-208-8000,  ext. 
.1110;  TDD:  202-208-8025;  FAX:  202- 
208-8037. 

SUPPLEMENTARY  INFORMATION: 

The  Office  of  Government  Ethics  is 
amending  a  few  sections  of  its  executive 
branch  ethics  regulations  on  financial 
disclosure,  standards  of  ethical  conduct 
(the  Standards),  and  outside 
employment  and  affiliations,  as  codified 
at  5  CFR  parts  2634, 2635  and  2636. 
These  technical  amendments  correct  a 
couple  of  typographical  errocs  and  make 
some  minor  updates. 

The  updates  include  a  revised  citation 
in  5  CFR  2635.203  of  the  Standards 
regulation  to  the  new  travel  promotional 
materials  and  frequent  traveler  programs 
regulation  of  the  General  Services 
Administration  (now  codified  at  41  CFR 
part  301-53).  In  addition,  OGE  is  adding 
the  citation  to  the  Foreign  Agents 
Registration  Act,  as  codified  at  22  U.S.C. 
611  through  621,  to  paragraph  (q)  of 
§  2635.902  of  the  Standards,  which 


references  related  statutes.  The  Office  of 
Government  Ethics  is  also  making  a 
minor  revision  to  the  first  part  of  the 
citation  in  paragraph  (o)  of  that  section 
of  the  Standards  to  the  pohtical 
activities  restrictions  in  order  to  specify 
the  particular  sections  of  5  U.S.C. 
concerned  (sections  7321  through  7326). 
Furthermore,  OGE  is  amending  the 
citation  in  paragraph  (z)  of  §  2635.902  to 
one  of  the  statutory  prohibitions  against 
disclosure  of  classified  information, 
now  found  at  50  U.S.C.  783(a)  as 
redesignated  and  somewhat  revised. 

In  addition,  OGE  is  updating 
references  in  the  definition  of  "covered 
noncareer  employee"  in  5  CFR 
2636.303(a)  and  Example  1  thereto  to 
positions  "above  GS-15"  in  the  General 
Schedule  (or  non-General  Schedule 
positions  for  which  the  rate  of  basic  pay 
is  equal  to  or  greater  than  1 20  percent 
of  the  minimum  rate  of  basic  pay 
payable  for  GS-15  of  the  General 
Schedule).  In  accordance  with  section 
4(b)  of  Pub.  L.  No.  102-378,  which 
amended  title  V  of  the  Ethics  in 
Government  Act  of  1978  (the  Ethics 
Act),  at  5  U.S.C.  appendix,  title  V,  and 
consistent  with  section  101  (c)  and  (d) 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990,  section  529 
of  Pub.  L.  No.  101-509,  at  5  U.S.C.  5376 
note,  these  references  replace  the  old 
references  to  the  now  superseded  "GS- 
16,  step  1"  General  Schedule  positions 
as  the  threshold  rate  of  basic  pay  for  the 
application  to  certain  noncareer 
employees  of  the  limitations  on  outside 
earned  income,  employment  and 
affiliations  under  title  V  of  the  Ethics 
Act.  Finally,  OGE  is  removing  from  5 
CFR  2636.304(a)(4)  an  out-of-date 
reference  to  a  prior  Office  of  Personnel 
Management  regulation  formerly 
codified  at  5  CFR  305.601. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
as  Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking,  opportunity  for  public 
comment  and  30-day  delay  in 
effectiveness  as  to  these  minor 
corrections  and  updates.  The  notice, 
comment  and  delayed  effective  date 
provisions  are  being  waived  in  part 
because  these  minor  amendments 
concern  matters  of  agency  organization, 
practice  and  procedure.  Further,  it  is  in 


the  public  interest  that  correct  and  up- 
to-date  information  be  contained  in  Uie 
afl^ected  sections  of  OGE's  regulations  as 
soon  as  possible. 

Executive  Order  12866 

In  promulgating  these  minor 
amendments,  OGE  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
These  amendments  have  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Executive  order, 
since  they  are  not  deemed  "significant" 
thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  amendatory  rulemaking 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects 

5  CFR  Part  2634 

Administrative  practice  and 
procedure,  Certificates  of  divestiture, 
Conflict  of  interests,  Financial 
disclosiu^,  Government  employees. 
Penalties,  Privacy.  Reporting  and 
recordkeeping  requirements,  Trusts  and 
trustees. 

5  CFR  Part  2635 

Conflict  of  interests.  Executive  branch 
standards  of  ethical  conduct. 
Government  employees. 

5  CFR  Part  2636 

Administrative  practice  and 
procedure,  Conflict  of  interests. 
Government  employees.  Penalties. 

Approved:  January  7. 1999. 
Stephen  D.  PotU, 

Director,  Office  of  Government  Ethics. 

Accordingly,  the  Office  of 
Government  Ethics  pursuant  to  its 
authority  under  the  Ethics  in 
Government  Act  and  Executive  Order 
12674,  as  modified  by  E.O.  12731,  is 
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amending  and  correcting  5  CFR  parts 
2634,  2635  and  2636  as  follows: 

PART  26d4—{AMENDED] 

1.  the  authority  citation  for  part  2634 
continues  to  r^ad  as  follows: 

Authority:  5  L  .S.C.  App.  (Ethics  in 
Government  Act  of  1978):  26  U.S.C.  1043; 
E.O.  12674,  54  F  *  15159.  3  CFR,  1989  Comp.. 
p.  215.  as  modif]  ed  by  E.O.  12731.  55  PR 
42547.  3  CTR,  1<  90  Comp.,  p.  306. 

§2634.304    [Corrected] 

2.  Section  2(  34.304  is  amended  by 
removing  the  word  "preceding" 
between  the  words  "the"  and 
"statement"  ini  the  last  sentence  of 
paragraph  (f)(3|(iii)  and  adding  in  its 
place  the  word  "preceding". 


12634.904    [ 

3.  Section  2 
removing  the 
words  "indus 


34.904  is  amended  by 
ord  "of  between  the 
and  "other"  in  the 
last  sentence  of  paragraph  (b)  (before  the 
examples)  and  adding  in  its  place  the 
word  "or". 


PART  2635— {AMENDED] 

4.  The  authciity  citation  for  part  2635 
continues  to  reed  as  follows: 

Authority:  5  IJ.S.C.  7301.  7351.  7353;  5 
U.S.C.  App.  (Ethics  in  Government  Act  of 
1978);  E.O.  1267ll,  54  FR  15159.  3  CFR.  1989 
Comp..  p.  215,  a^  modified  by  E.O.  12731,  55 
FR  42547.  3  CFFI  1990  Comp.,  p.  306. 

12635.207    [Arnended] 

5.  Section  2935.203  is  amended  by 
removing  the  qitation  "41  CFR  301- 
1.103(b)  and  (f)"  from  the  end  of  the  last 
sentence  of  thd  Note  following 
paragraph  (b)(7)  and  adding  in  its  place 
the  citation  "4i  CFR  part  301-53". 

6.  Section  2^35.902  is  amended  by 
removing  the  t^rms  "et  seq."  from  the 
first  part  of  the  citation  in  paragraph  (o) 
and  adding  in  their  place  the  terms 
"through  7326  ',  by  removing  the 
section  citation  "783(b)"  from  the 
second  statute  cited  in  paragraph  (z)  and 
adding  in  its  p  ace  the  section  citation 
"783(a)",  and  by  revising  paragraph  (q) 
to  read  as  follojws: 

12635.902    Related  statutes. 

•        •        •     I    *        * 

(q)  The  general  prohibition  (18  U.S.C. 
219)  against  acting  as  the  agent  of  a 
foreign  principial  required  to  register 
under  the  Foreign  Agents  Registration 
Act  (22  U.S.C.  Bll  through  621). 


PART  2636— {AMENDED] 

7.  The  authority  citation  for  part  2636 
continues  to  reitd  as  follows: 


Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  E.O.  12674,  54  FR 
15159.  3  CFR.  1989  Comp..  p.  215,  as 
modified  by  E.O.  12731,  55  FR  42547,  3  CFR. 
1990  Comp.,  p.  306. 

8.  Section  2636.303  is  amended  by 
removing  the  words  "set  forth  in 
§  305.601  of  this  title"  from  paragraph 
(a)(4),  by  removing  the  two  references  to 
"GS-16,  Step  1"  from  Example  1 
following  the  undesignated  text  after 
paragraph  (a)(4)  and  adding  in  their 
place  in  each  instance  the  reference  "a 
position  above  GS-15",  and  by  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§2636.303    Definitions. 

***** 

(a)  Covered  noncareer  employee 
means  an  employee,  other  than  a 
Special  Government  employee  as 
defined  in  18  U.S.C.  202,  who  occupies 
a  position  classified  above  GS-15  of  the 
General  Schedule  or,  in  the  case  of 
positions  not  under  the  General 
Schedule,  for  which  the  rate  of  basic 
pay  is  equal  to  or  greater  than  120 
percent  of  the  minimum  rate  of  basic 
pay  payable  for  GS-15  of  the  General 
Schedule,  and  who  is: 
***** 

(FR  Doc.  99-769  Filed  1-13-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FV99-e82-1  IFR] 

Hazelnuts  Grown  In  Oregon  and 
Washington;  Establishment  of  Final 
Free  and  Restricted  Percentages  for 
the  1998-^  Marketing  Year 

agency:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  biterim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  establishes  final  free 
and  restricted  percentages  for  domestic 
inshell  hazehiuts  for  the  1998-99 
marketing  year  under  the  Federal 
marketing  order  for  hazelnuts  grown  in 
Oregon  and  Washington.  The 
percentages  allocate  the  quantity  of 
domestically  produced  hazelnuts  which 
may  be  marketed  in  the  domestic  inshell 
market.  The  percentages  are  intended  to 
stabilize  the  supply  of  domestic  inshell 
hazelnuts  to  meet  the  limited  domestic 
demand  for  such  hazelnuts  and  provide 
reasonable  returns  to  producers.  This 
rule  was  recommended  unanimously  by 
the  Hazelnut  Marketing  Board  (Board), 


which  is  the  agency  responsible  for 
local  administration  of  the  order. 
DATES:  Effective  January  15, 1999. 
Comments  which  are  received  by  March 
15, 1999,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  Fax:  (202)  205-6632,  or 

E-mail:  moabdocket clerk@usda.gov. 

All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  diuing  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service.  USDA,  1220  SW 
Third  Avenue,  Room  369,  Portland,  OR 
97204;  telephone:  (503)  32&-2724,  Fax: 
(503)  326-7440  or  George  J.  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  ordera  by  contacting: 
Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)720- 
2491.  Fax:  (202)  205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  115  and  Order  No.  982  (7  CFR  Part 
982),  both  as  amended,  regulating  the 
handling  of  hazelnuts  grown  in  Oregon 
and  Washington,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
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Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  hazelnuts 
handled  during  the  1998-99  marketing 
year  (July  1, 1998,  through  Jime  30, 
1999).  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  establishes  marketing 
percentages  which  allocate  the  quantity 
of  inshell  hazelnuts  that  may  be 
marketed  in  domestic  markets.  The 
Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  its  marketing  policy  for  that 
year  and  compute  and  annoimce  an 
inshell  trade  demand  if  it  determines 
that  voliune  regulations  would  tend  to 
effectuate  the  declared  poUcy  of  the  Act. 
The  Board  also  computes  and 
annoimces  preUminary  free  and 
restricted  percentages  for  that  year. 
The  inshell  trade  demand  is  the 
amount  of  inshell  hazelnuts  that 
handlers  may  ship  to  the  domestic 
market  throughout  the  marketing 
season.  The  order  specifies  that  the 
inshell  trade  demand  be  computed  by 
averaging  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
hazelnuts,  roimded  to  the  nearest  whole 
niunber.  The  Board  may  increase  the 
three-year  average  by  up  to  25  percent, 
if  market  conditions  warrant  an 
increase.  The  Board's  authority  to 
recommend* volume  regulations  and  the 
computations  used  to  determine  the 
percentages  are  specified  in  §  982.40  of 
the  order. 

The  National  Agricuhural  Statistics 
Service  (NASS)  estimated  hazebiut 
production  at  16,500  tons  for  the  Oregon 
and  Washington  area.  The  majority  of 
domestic  inshell  hazelnuts  are  marketed 
in  October,  November,  and  December. 


By  November,  the  marketing  season  is 
well  imder  way. 

The  quantity  marketed  is  broken 
down  into  free  and  restricted 
percentages  to  make  available  hazelnuts 
which  may  be  marketed  in  domestic 
inshell  markets  (free)  and  hazelnuts 
which  must  be  exported,  shelled  or 
otherwise  disposed  of  by  handlers 
(restricted).  The  preliminary  free 
percentage  releases  80  percent  of  the 
adjusted  inshell  trade  demand.  The 
preliminary  free  percentage  is  expressed 
as  a  percentage  of  the  total  supply 
subject  to  regulation  (supply)  and  is 
based  on  the  preUminary  crop  estimate. 

At  its  August  27, 1998,  meeting,  the 
Board  computed  and  announced 
preliminary  free  and  restricted 
percentages  of  18  percent  and  82 
percent,  respectively.  The  Board  used 
the  NASS  crop  estimate  of  16,500  tons. 
The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
imder  the  preliminary  percentage  was  to 
guard  against  an  underestimate  of  crop 
size.  The  preliminary  free  percentage 
released  2,763  tons  of  hazelnuts  from 
the  1998  supply  for  domestic  inshell 
use.  The  preliminary  restricted 
percentage  of  the  1998  supply  for  export 
and  kernel  markets  totaled  12,623  tons. 

Under  the  order,  the  Board  must  meet 
a  second  time,  on  or  before  November 
15,  to  recommend  interim  final  and 
final  percentages.  The  Board  uses 
current  crop  estimates  to  calculate 
interim  final  and  final  percentages.  The 
interim  final  percentages  are  calculated 
in  the  same  way  as  the  preliminary 
percentages  and  release  the  remaining 
20  percent  (to  total  100  percent  of  the 
inshell  trade  demand)  previously 
computed  by  the  Board.  Final  free  and 
restricted  percentages  may  release  up  to 
an  additional  15  percent  of  the  average 
of  the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carryover  into  the  following  season; 
(i.e.,  desirable  carryout).  The  final  free 
and  restricted  percentages  must  be 
effective  by  June  1,  at  least  30  days  prior 
to  the  end  of  the  marketing  year,  June 
30.  The  final  free  and  restricted 
percentages  can  be  made  effective 
earUer,  if  recommended  by  the  Board 
and  approved  by  the  Secretary. 
Revisions  in  the  marketing  poUcy  can  be 
made  until  February  15  of  each 
marketing  year,  but  the  inshell  trade 
demand  can  only  be  revised  upward, 
consistent  with  §  982.40(e). 

The  Board  met  on  November  12, 1998, 
and  reviewed  and  approved  an 
amended  marketing  poficy  and 
recommended  the  establishment  of  final 
bee  and  restricted  percentages.  The 
Board  decided  that  market  conditions 
were  such  that  immediate  release  of  an 


additional  15  percent  for  desirable 
carryout  would  not  adversely  affect  the 
1998-99  domestic  inshell  market. 
Accordingly,  no  interim  final  bee  and 
restricted  percentages  were 
recommended.  Final  percentages  were 
recommended  at  30  percent  free  and  70 
percent  restricted.  The  final  percentages 
release  4,115  tons  of  inshell  hazelnuts 
bom  the  1998  supply  for  domestic  use. 
The  final  marketing  percentages  are 
based  on  the  Board's  final  production 
estimate  (14,500  tons)  and  the  following 
supply  and  demand  information  for  the 
1998-99  marketing  year: 


Inshell  Supply: 

(1)  Total  production  (Board's  esti- 
mate)   

(2)  Less  sut>standard,  farm  use 
(disappearance) 

(3)  Merchantat)le  production 
(Board's  adjusted  crop  estimate; 
Item  1  minus  Item  2)  

(4)  Plus  undeclared  carryin  as  of 
July  1.  1997,  subject  to  regula- 
tion   

(5)  Supply  sut)ject  to  regulation 
(Item  3  plus  Item  4) 

Inshell  Trade  Demand: 

(6)  Average  trade  acquisitions  of 
inshell  hazelnuts  for  three  prior 
years 

(7)  Less  declared  carryin  as  of 
July  1,  1997,  not  sut)|ect  to  reg- 
ulation   

(8)  Adjusted  Inshell  Trade  De- 
mand   

(9)  Desirat)le  carryout  on  August 
31,  1999  (15  percent  of  Item  6) 

(10)  Adjusted  Inshell  Trade  De- 
mand plus  desirat)le  carryout 
(Item  8  plus  Item  9)  


Tons 


14.500 
1,077 

13.423 

120 
13,543 

4.408 

954 
3,454 

661 

4.115 


Percentages: 

(1 1 )  Final  percentages 
(Item  1 0  divided  by 
Item  5)  X  100  


Re- 
stricted 


70 


In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 
considered  the  Department's  1982 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
(GuideUnes)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  Umit  the 
supply  of  inshell  hazelnuts  available  for 
sale  in  domestic  markets.  The 
Guidelines  provide  that  the  domestic 
inshell  market  has  available  a  quantity 
equal  to  110  percent  of  prior  years' 
shipments  before  secondary  market 
allocations  are  approved.  This  provides 
for  plentiful  suppUes  for  consumers  and 
for  market  expansion,  while  retaining 
the  mechanism  for  dealing  with 
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oversupply  sitiiations.  The  established 
final  percentages  are  based  on  the  final 
inshell  trade  qemand,  and  will  make 
available  an  additional  661  tons  for 
desirable  carryout.  The  total  free  supply 
for  the  1998-99  marketing  year  is  5.069 
tons  of  hazelnuts,  which  is  the  final 
trade  demand  of  4,408  tons  plus  the  661 
tons  for  desirable  ceinyout.  This  amount 
is  115  percentlof  prior  years'  sales  and 
exceeds  the  goal  of  the  GuideUnes. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Nfarketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  si^all  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpos#  of  the  RFA  is  to  fit 
regulatory  actons  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordprs  issued  pursuant  to  the 
Act,  and  the  n^les  issued  thereimder,  are 
imique  in  that)  they  are  brought  about 
through  group  action  of  essentially 
small  entities  Acting  on  their  own 
behalf.  Thus,  l^oth  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  800 
producers  of  h  azelnuts  in  the 
production  aim  and  approximately  22 
handlers  subjact  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  havie  been  defined  by  the 
Small  Busine^  Administration  (13  CFR 
121.601)  as  thpse  having  annual  receipts 
of  less  than  $300,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  a^ual  receipts  are  less 
than  $5,000,0(|lO.  Using  these  criteria, 
virtually  all  o|  the  producers  are  small 
agricultural  ptoducers  and  an  estimated 
19  of  the  22  handlers  are  small 
agricultural  service  firms.  In  view  of  the 
foregoing,  it'ctn  be  concluded  that  the 
majority  of  hazelnut  producers  and 
handlers  may  be  classified  as  small 
entities.  i 

Board  meet^gs  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  ^e  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Tl^us.  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  thei  industry. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  control  procedures.  These 
procedures  h^ve  helped  the  industry 
solve  its  marketing  problems  by  keeping 
inshell  supplies  in  balance  with 
domestic  needs.  The  current  volume 


control  procedures  fully  supply  the 
domestic  inshell  market  while 
preventing  oversupplies  in  that  market. 

Inshell  hazelnuts  sold  to  the  domestic 
market  provide  higher  returns  to  the 
industry  than  are  obtained  from 
shelling.  The  inshell  market  is  inelastic 
and  is  characterized  as  having  limited 
dememd  and  being  prone  to  oversupply. 

Industry  statistics  show  that  total 
hazelnut  production  has  varied  widely 
over  the  last  10  years,  from  a  low  of 
13,000  tons  in  1989  to  a  high  of  47.000 
tons  in  1997.  Average  production  has 
been  around  27,000  tons.  While  crop 
size  has  fluctuated,  the  volume 
regulations  contribute  toward  orderly 
marketing  and  market  stabifity.  and  help 
moderate  the  variation  in  returns  for  all 
producers  and  handlers,  both  large  and 
small.  For  instance,  production  in  the 
shortest  crop  year  (1989)  was  48  percent 
of  the  10-year  average  (1988-1997). 
Production  in  the  biggest  crop  year 
(1997)  was  173  percent  of  the  10-year 
average.  The  percentage  releases 
provide  all  handlers  with  the 
opportimity  to  benefit  from  the  most 
profitable  domestic  inshell  market.  That 
market  is  available  to  all  handlers, 
regardless  of  handler  size. 

NASS  statistics  show  that  the 
producer  price  per  pound  has  increased 
over  the  last  5  years,  from  $.32  in  1993 
to  $.45  in  1997. 

The  Board  discussed  the  only 
alternative  to  this  rule  which  was  not  to 
regulate.  Without  any  regulations  in 
effect,  the  Board  believes  that  the 
industry  would  oversupply  the  inshell 
domestic  market.  Although  the  1998 
hazelnut  crop  is  much  smaller  than  last 
year,  the  release  of  14,500  tons  on  the 
domestic  inshell  market  would  cause 
producer  returns  to  decrease  drastically, 
and  completely  disrupt  the  market. 

While  the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  hazelnut  supplies  fluctuate 
widely  from  season  to  season. 

Hazelnuts  produced  under  the  order 
comprise  virtually  all  of  the  hazelnuts 
produced  in  the  United  States.  This 
production  represents,  on  average,  less 
than  5  percent  of  total  U.S.  tree  nut 
production,  and  less  than  5  percent  of 
the  world's  hazelnut  production. 

This  volume  control  regulation 
provides  a  method  for  the  U.S.  hazelnut 
industry  to  limit  the  supply  of  domestic 
inshell  hazelnuts  available  for  sale  in 
the  United  States.  Section  982.40  of  the 
order  establishes  a  procedure  and 
computations  for  the  Board  to  follow  in 
recommending  to  the  Secretary  release 


of  preliminary,  interim  final,  and  final 
quantities  of  hazelnuts  to  be  released  to 
the  free  and  restricted  markets  each 
marketing  year.  The  program  results  in 
plentiful  supplies  for  consumers  and  for 
market  expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations. 

Currently,  U.S.  hazelnut  production 
can  be  successfully  allocated  between 
the  inshell  domestic  and  secondary 
markets.  One  of  the  best  secondary 
markets  for  hazelnuts  is  the  export 
market.  Inshell  hazelnuts  produced 
under  the  marketing  order  compete  well 
in  export  markets  because  of  quality. 
Europe,  and  Germany  in  particular,  is 
historically  the  primary  world  market 
for  U.S.  produced  inshell  hazelnuts, 
although  China  was  the  largest  importer 
in  1997-98.  A  third  market  is  for  shelled 
hazelnuts  sold  domestically. 
Domestically  produced  kernels 
generally  command  a  higher  price  in  the 
domestic  market  than  imported  kernels. 
The  industry  is  continuing  its  efforts  to 
develop  and  expand  secondary  markets, 
especially  the  domestic  kernel  market. 
Small  business  entities,  both  producers 
and  handlers,  benefit  from  the 
expansion  efforts  resulting  from  this 
program. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  imder  the  order.  The 
reporting  and  recordkeeping  burdens 
have  been  accepted  by  the  handlers  as 
necessary  for  compliance  purposes  and 
for  developing  statistical  data  for 
maintenance  of  the  program.  The  forms 
require  information  which  is  readily 
available  from  handler  records  and 
which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other  marketing 
order  programs,  reports  and  forms  are 
periodically  studied  to  reduce  or 
eliminate  duplicate  information 
collection  biu-dens  by  industry  and 
public  sector  agencies.  This  interim 
final  rule  does  not  change  those 
requirements.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  regulation. 

Further,  the  Board's  meeting  was 
widely  publicized  throughout  the 
hazelnut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Board 
deliberations.  Like  all  Board  meetings, 
the  November  12, 1998.  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  this  issue.  The  Board 
itself  is  composed  of  10  members,  of 
which  4  are  handlers,  5  are  producers, 
and  one  is  a  public  member. 
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Any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  eR^ectuate  the  decleired  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  1998-99  marketing 
year  began  July  1. 1998.  and  the 
percentages  established  herein  apply  to 
all  merchantable  hazelnuts  handled 
from  the  beginning  of  the  crop  year;  (2) 
handlers  are  aware  of  this  rule,  which 
was  recommended  at  an  open  Board 
meeting,  and  need  no  additional  time  to 
comply  with  this  rule;  and  (3)  interested 
persons  are  provided  a  60-day  comment 
period  in  which  to  respond,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  982  is  amended  as 
follows: 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1:  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  982.246  is  added  to  read  as 
follows: 

Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.246    Free  and  restricted 
percentages— 1998-99  nrtarketing  year. 

The  final  free  and  restricted 
percentages  for  merchantable  hazelnuts 
for  the  1998-99  marketing  year  shall  be 
30  and  70  percent,  respectively. 

Dated:  January  7, 1999. 
Lany  B.  Lace, 

Acting  Deputy  Administrator,  Fwit  and 
Vegetable  Programs. 

(PR  Doc.  99-841  Filed  1-13-99;  8:45  am] 
BiLUNO  CODE  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  989 
[FV99-98^1  FIR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Relaxations  to 
Substandard  and  Maturity  Dockage 
Systems 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  an  interim 
final  rule  relaxing  the  substandard  and 
maturity  dockage  systems  for  raisins 
covered  under  the  Federal  marketing 
order  for  California  raisins  (order).  The 
order  regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
Cahfomia  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  Relaxing  the  limits  for  the 
1998  crop  reduces  the  number  of  lots  of 
raisins  returned  by  handlers  to 
producers  or  reconditioned  by  handlers 
at  the  producers'  expense.  This 
minimizes  producers'  reconditioning 
costs  and  faciUtates  1998  crop 
deliveries. 

EFFECTIVE  DATE:  February  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
Cahfomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS.  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901,  Fax:  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S.  Washington.  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 


and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  fit)m 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
efi^Bctive  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefitim.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Under  the  order,  handlers  may 
acquire  raisins  ft-om  producers  under  a 
weight  dockage  system  and  adjust  the 
creditable  fruit  weight  acquired 
according  to  the  percentage  of 
substandard  raisins  in  a  lot,  or 
percentage  of  raisins  that  fall  below 
certain  levels  of  maturity.  Certain 
marketing  order  obligations  and 
producer  payments  are  based  on  the 
creditable  weight  of  raisins  acquired  by 
hfindlers.  Because  of  unusual  crop 
conditions  this  year  created  by  the 
weather  phenomenon  known  as  El 
Nino,  the  industry  predicted  that  a 
relatively  high  percentage  of  the  1998- 
99  crop  will  fall  outside  the  limits  of  the 
substandard  and  maturity  dockage 
systems. 

This  rule  continues  to  relax  the 
substandard  and  maturity  dockage 
systems  for  raisins  covered  under  the 
order.  Under  the  order,  handlers  may 
acquire  raisins  from  producers  under  a 
weight  dockage  system  and  adjust  the 
creditable  fruit  weight  acquired 
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according  to  iht  percentage  of 
substandard  raisins  in  a  lot,  or 
percentage  of  raisins  that  fall  below 
certain  levels  of  maturity.  Some 
marketing  orde^  obUgations 
(assessments  aiid  volume  control)  and 
producer  payments  are  based  on  the 
creditable  weight  of  raisins  acquired  by 
handlers.  Because  of  unusual  crop 
conditions  thislyear  created  by  the 
weather  phenomenon  known  as  El 
Nino,  the  industry  predicted  that  a 
relatively  high  percentage  of  the  1998- 
99  crop  will  fall  outside  the  Umits  of  the 
substandard  and  maturity  dockage 
systems.  Relaxing  the  limits  for  the  1998 
crop  reduces  thje  number  of  lots  of 
raisins  retume<^  by  handlers  to 
producers  or  reconditioned  by  handlers 
at  the  producers'  expense.  This 
minimizes  producers'  reconditioning 
costs  and  facilitates  1998  crop 
deliveries.  Thi^  rule  was  unanimously 
recommended  fcy  the  Committee  at  a 
meeting  on  October  8, 1998. 

Section  989.^8(a)  of  the  order 
provides  authority  for  quality  control 
regulations  whereby  natural  condition 
raisins  that  are  delivered  by  producers 
to  handlers  mu$t  meet  certain  incoming 
quality  requireiients.  This  section  also 
contains  autho^ty  for  handlers  to 
acquire  natural  condition  raisins  which 
fall  outside  thejtolerance  estabhshed  for 
matixrity,  whic|i  includes  substandard 
raisins,  under  ai  weight  dockage  system. 
Handler  acquisitions  of  raisins  and 
payments  to  producers  are  adjusted 
according  to  th^  percentage  of 
substandard  raisins  in  a  lot,  or 
percentage  of  rtisins  that  fall  below 
certain  levels  o^  maturity. 

Tolerances  for  Substandard  Raisins 

Section  989.701  of  the  order's 
regulations  specifies  incoming  quaUty 
requirements  fbr  natural  condition 
raisins.  Lots  of  faisins  may  contain  a 
maximum  percentage,  depending  on 
varietal  type,  of  substandard  raisins 
(raisins  that  sh<)w  development  less 
than  that  characteristic  of  raisins 
prepared  from  fairly  well-mat\ired 
grapes).  Specifically,  lots  of  Natural 
(sun-dried)  Seejdless,  Golden  Seedless, 
Dipped  Seedless,  Oleate  and  Related 
Seedless,  Moni^kka,  and  Other  Seedless 
raisin  may  contain  no  more  than  5 
percent,  by  wefeht,  of  substandard 
raisins.  Lots  of  Muscat,  Sultana,  and 
Zante  Currant  vaisins  may  contain  no 
more  than  12  percent,  by  weight,  of 
substandard  rajsins. 

Doclcage  Systeto  for  Substandard 
Raisins 

Section  989.^12  provides  that 
handlers  may  acquire,  under  an 
agreement  witl^  a  producer,  raisins  that 


fall  outside  the  tolerance  for 
substandard  raisins  specified  in 
§989.701.  Prior  to  implementation  of  an 
interim  final  rule  on  October  24, 1998 
(63  FR  56781),  handlers  could  acquire 
any  lot  of  Natural  (sim-dried)  Seedless, 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Monukka, 
and  Other  Seedless  raisins  containing 
from  5.1  through  17.0  percent,  by 
weight,  substandard  raisins  under  a 
weight  dockage  system.  Handlers  could 
also  acquire,  subject  to  prior  agreement, 
any  lot  of  Muscat  (including  other 
raisins  with  seeds).  Sultana,  and  Zante 
Currant  raisins  containing  from  12.1 
through  20.0  percent,  by  weight,  of 
substandard  raisins  imder  a  weight 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  by 
handlers  under  the  substandard  dockage 
system  is  obtained  by  multiplying  the 
applicable  net  weight  of  the  lot  of 
raisins  by  the  applicable  dockage  factor 
in  the  tables  in  §989.212.  The  dockage 
factor  reduces  the  weight  of  the  raisin 
lot  by  an  amoimt  approximating  the 
weight  of  the  raisins  needed  to  be 
removed  in  order  for  the  remainder  of 
the  lot  to  meet  minimum  grade 
requirements  after  processing  and 
packing.  The  weight  determined  in  this 
manner  represents  the  creditable  weight 
of  the  raisins  which  is  used  as  a  basis 
for  appUcable  marketing  order 
obligations  and  handler  payments  to 
producers.  Those  raisins  failing  to  meet 
estabhshed  substandard  tolerance  levels 
are  returned  to  the  producer  or 
reconditioned  by  the  handler  (at  the 
producer's  expense)  to  bring  the  lot  up 
to  acceptable  quality  standards. 

Adverse  crop  conditions  this  year 
created  by  the  weather  phenomenon 
known  as  El  Nino  affected  the  quality  of 
the  grapes  used  to  make  raisins  by  not 
allowing  the  grapes  to  properly  mature. 
Temperatures  in  the  production  area 
stayed  below  average  until  about  mid- 
Jime.  In  addition,  due  to  the  lateness  of 
the  1998  crop  (at  least  3  to  4  weeks), 
producers  bad  difficulty  finding 
sufficient  labor  to  harvest  the  crop. 
Raisin  deliveries  from  producers  to 
handlers  were  about  3-4  weeks  later 
than  in  most  crop  years.  The  Committee 
predicted  that  a  relatively  high 
percentage  of  the  1998-99  crop  would 
not  meet  the  upper  limit  (17.0  or  20.0 
percent,  depending  on  varietal  type)  for 
the  amount  of  substandard  raisins 
permitted  in  incoming  lots  of  raisins. 

Thus,  the  Committee  recommended 
that  the  allowable  amount  of 
substandard  fruit  in  producer  deliveries 
that  can  be  acquired  under  the  dockage 
system  be  increased,  for  the  1998-99 
crop  year  only,  from  17.0  to  25.0  percent 
for  Natvutil  (sun-dried)  Seedless,  Golden 


Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless,  Monukka,  and  Other 
Seedless  raisins.  Likewise,  the 
Committee  recommended  increasing  the 
substandard  dockage  limit,  for  the 
1998-99  crop  year  only,  from  20.0  to 
35.0  percent  for  Muscat  (including  other 
raisins  v\dth  seeds).  Sultana,  and  Zante 
Currant  raisins.  Lots  containing  more 
than  25.0  or  35.0  percent,  depending  on 
varietal  type,  of  substandard  raisins  are 
considered  off-grade  and  require 
reconditioning  before  they  can  be 
acquired  by  handlers.  Appropriate 
changes  incorporating  these 
recommendations  were  made  to 
§  989.212  and  apply  for  the  1998-99 
crop  year  only. 

Increasing  the  upper  limit  allowed  for 
substandard  raisins  reduces  the  number 
of  lots  of  raisins  returned  by  handlers  to 
producers  or  reconditioned  by  handlers 
at  the  producers'  expense.  Handlers  may 
acquire  more  lots  of  raisins  upon  first 
inspection  without  experiencing  further 
delay  while  waiting  for  failing  lots  to  be 
reconditioned.  The  ability  to  acquire 
more  raisins  upon  first  inspection 
helped  handlers  better  meet  early 
season  market  needs. 

Tolerance  for  Maturity 

Section  989.701  of  the  order's 
regulations  specifies  that  lots  of  certain 
varietal  types  of  natural  condition 
raisins  must  contain  a  minimum 
percentage  of  retisins  that  are  well- 
matured  or  reasonably  well-matured. 
Specifically,  lots  of  Natural  (sun-dried) 
Seedless,  Golden  Seedless,  Dipped 
Seedless,  Oleate  and  Related  Seedless, 
Monukka,  and  Other  Seedless  raisins 
must  contain  at  least  50  percent,  by 
weight,  of  raisins  that  are  well-matured 
or  reasonably  well-matured,  or  what  is 
commonly  referred  to  by  the  industry  as 
the  "B  or  better"  maturity  standard. 

Dockage  System  for  Maturity 

Section  989.213  provides  that 
handlers  may  acquire,  under  an 
agreement  with  a  producer,  raisins 
falUng  outside  the  tolerance  for  maturity 
specified  in  §  989.701.  Prior  to 
implementation  of  the  previously 
referenced  interim  final  rule  on  October 
24, 1998,  handlers  could  acquire  any  lot 
of  Natural  (sun-dried)  Seedless,  Golden 
Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless,  Monukka,  and  Other 
Seedless  raisins  which  contained  from 
35.0  to  49.9  percent,  by  weight,  of  well- 
matured  or  reasonably  well-matured 
raisins  under  a  weight  dockage  system. 
The  dockage  system  is  appUed  similarly 
to  the  substandard  dockage  system 
previously  described.  The  creditable 
weight  of  each  lot  of  raisins  acquired  by 
handlers  under  the  maturity  dockage 
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system  is  obtained  by  multiplying  the 
applicable  net  weight  of  the  lot  of 
raisins  by  the  applicable  dockage  factor 
in  the  tables  in  §  989.213.  The  dockage 
factor  reduces  the  weight  of  the  raisins 
needed  to  be  removed  in  order  for  the 
remainder  of  the  lot  to  meet  minimum 
maturity  requirements  after  processing 
and  packing.  The  weight  determined  in 
this  manner  represents  the  creditable 
weight  of  the  raisins  which  is  used  as 
a  basis  for  applicable  marketing  order 
obligations  and  handler  payments  to 
producers.  Those  raisins  faiUng  to  meet 
the  established  maturity  tolerance  level 
are  returned  to  the  producer  or 
reconditioned  by  the  handler  (at  the 
producer's  expense)  to  bring  the  lot  up 
to  acceptable  quality  standards.  If  a  lot 
of  raisins  is  subject  to  both  a  matiuity 
and  substandard  dockage  factor,  only 
the  highest  of  the  two  dockage  factors  is 
appUed. 

m  addition,  prior  to  implementation 
of  the  interim  final  rule,  the  maturity 
dockage  system  was  divided  into  three 
categories  depending  on  the  percentage 
of  well-matured  or  reasonably  well- 
matured  raisins  in  a  lot.  The  creditable 
fruit  weight  of  raisins  delivered  by 
producers  to  handlers  in  the  first 
category,  which  included  lots 
containing  between  45.0  to  49.9  percent 
well-matured  or  reasonably  well- 
matured  raisins,  was  reduced  .05 
percent  for  each  0.1  percent  the  lot  was 
below  50.0  percent  down  to  45.0 
percent.  The  creditable  fruit  weight  of 
raisins  deUvered  by  producers  to 
handlers  in  the  second  category,  which 
included  lots  containing  between  40.0 
to  44.9  percent  well-matured  or 
reasonably  well-matured  raisins,  was 
reduced  0.1  percent  for  each  0.1  percent 
the  lot  was  below  44.9  percent  down  to 
40.0  percent.  The  creditable  fruit  weight 
of  raisins  deUvered  by  producers  to 
htmdlers  in  the  third  category,  which 
included  lots  containing  between  35.0 
to  39.9  percent  well-matured  or 
reasonably  well-matured  raisins,  was 
reduced  0.15  percent  for  each  0.1 
percent  the  lot  was  below  39.9  percent 
down  to  35.0  percent.  AppUcable 
marketing  order  obligations  and 
producer  payments  were  reduced 
accordingly. 

Because  of  the  imusual  crop 
conditions  this  year  created  by  El  Nino, 
the  Committee  predicted  that  a 
relatively  high  percentage  of  the  1998- 
99  crop  will  fall  below  the  35.0  percent 
tolerance  level  for  maturity.  Thus,  the 
Committee  recommended  that  the 
minimum  allowable  level  for  maturity 
in  lots  of  raisins  delivered  by  producers 
that  can  be  acquired  under  the  dockage 
system  be  reduced,  for  the  1998-99  crop 
year  only,  from  35.0  to  30.0  percent. 


The  Committee  also  recommended 
that  the  creditable  fruit  weight  of  raisin 
dehveries  in  this  fourth  category  created 
for  the  1998-99  crop  year,  or  lots 
containing  between  30.0  to  34.9  percent 
well-matured  or  reasonably  well- 
matured  raisins,  be  reduced  0.2  percent 
for  each  0.1  percent  the  lot  is  below  34.9 
percent  dowrn  to  30.0  percent. 
AppUcable  marketing  order  obligations 
and  producer  payments  are  reduced 
accordingly.  Lots  containing  29.9 
percent  or  less  raisins  which  are  well- 
matured  or  reasonably  well-matured 
raisins  are  considered  off-grade  and 
require  reconditioning  before  they  can 
be  acquired  by  handlers.  A  new 
paragraph  (e)  has  been  added  to 
§  989.213  for  this  foiulh  category  and 
applies  only  to  the  1998-99  crop  year. 

Similar  to  relaxing  the  substandard 
dockage  system,  reducing  the  minimum 
allowable  level  for  matiuity  for  the 
1998-99  crop  year  reduces  the  number 
of  lots  of  raisins  returned  by  handlers  to 
producers  or  reconditioned  by  handlers 
at  the  producers'  expense.  Handlers  may 
acquire  more  lots  of  raisins  upon  first 
inspection  without  experiencing  further 
delay  while  waiting  for  failing  lots  to  be 
reconditioned  and  reinspected.  The 
abiUty  to  acquire  more  raisins  upon  first 
inspection  helped  handlers  better  meet 
early  season  market  needs. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  hanalers 
of  California  raisins  who  are  subject  to 
regulation  imder  the  order  and 
approximately  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultiual  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  7  handlers,  and 
a  majority  of  producers,  of  California 
raisins  may  be  classified  as  small 


entities.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  rule  continues  to  relax  the 
substandard  and  maturity  dockage 
systems  specified  in  §§  989.212  and 
989.213,  respectively,  of  the  order's 
regulations.  These  sections  allow 
handlers  to  acquire  raisins  from 
producers  under  a  weight  dockage 
system  and  adjust  their  payments  and 
marketing  order  obligations  according  to 
the  percentage  of  substandard  raisins  in 
a  lot,  or  percentage  of  raisins  falling 
below  certain  levels  of  maturity. 
Because  of  unusual  crop  conditions  this 
year  created  by  El  Nino,  the  industry 
predicted  that  a  relatively  high 
percentage  of  the  1998  crop  will  fall 
outside  the  limits  of  the  dockage 
systems.  Relaxing  the  limits  reduces  the 
number  of  lots  of  raisins  returned  by 
handlers  to  producers  or  reconditioned 
by  handlers  at  the  producers'  expanse. 

Relaxing  the  dockage  limits  for  the 
1998-99  crop  year  allows  handlers  to 
acquire  more  lots  of  raisins  that  fall 
outside  specified  tolerances  for 
substandard  raisins  and  maturity.  Thus, 
fewer  lots  are  returned  to  producers  for 
reconditioning.  Transportation  costs  for 
hauling  raisins  to  and  from  the 
handler's  premises  (estimated  at  $5.00 
per  ton  one  way)  for  reconditioning  and 
re-inspection  are  eliminated.  Producers 
also  save  on  reconditioning  costs. 
Producer  costs  for  reconditioning 
substandard  raisins  (a  "dry"  vacuuming 
process)  are  estimated  at  $20.00  per  ton. 
Producer  costs  for  reconditioning  raisins 
falling  below  certain  maturity  levels 
(usually  a  "wash  and  dry"  process)  are 
estimated  at  $140.00  per  ton.  Producers 
also  save  on  re-inspection  costs  at  $8.50 
per  ton  because  more  of  their  raisins 
meet  the  relaxed  incoming  substandard 
and  matiuity  requirements  upon  first 
inspection.  In  summary,  producers 
whose  lots  of  raisins  fall  into  the 
extended  dockage  limits  for  substandard 
raisins  do  not  have  to  incur  $38.50  per 
ton  in  costs  for  hauling,  "dry" 
reconditioning,  and  re-inspection. 
Producers  whose  lots  fall  into  the 
revised  dockage  limits  for  maturity  do 
not  have  to  incur  $158.00  per  ton  in 
costs  for  hauling,  "wet"  reconditioning, 
and  re-inspection. 

Relaxing  the  dockage  Umits  may 
cause  handlers  to  incur  some  additional 
costs  because,  while  the  incoming 
quality  requirements  are  relaxed, 
outgoing  quaUty  requirements  remain 
unchanged.  Thus,  the  burden  of 
removing  substandaj  d  raisins  or  raisins 
falling  below  certain  levels  of  maturity 
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is  shifted  &onl  producers  to  handlers. 
Although  hanplers  have  this  additional 
burden,  handlers  can  more  efficiently 
and  economiqally  manage  the  situation 
because  they  already  have  the 
processing  equipment  designed  to 
remove  the  undesirable  fruit. 

The  Committee  considered  some 
alternatives  td  the  recommended  action. 
The  Committ^  has  an  appointed 
subcommittee  which  periodically  holds 
public  meetings  to  discuss  changes  to 
the  order  and  bther  issues.  The 
subcommittee]  met  on  October  6, 1998. 
There  was  sor  le  deliberation  at  the 
subcommittee  meeting  about  revising 
the  order's  toL  jrances  for  mold  for  the 
1998-99  crop  y^ear.  However,  the 
majority  of  sul  >committee  members  did 
not  support  ai  y  change  to  the  mold 
tolerances  at  t  lis  time. 

Another  altc  mative  discussed  at  the 
subcommittee  and  Committee  meetings 
was  to  reduce  the  maturity  dockage 
limit  from  35.1)  to  30.0  percent,  as 
recommendedL  but  revise  the  dockage 
factor  by  0.15  percent  rather  than  the 
higher  increment  of  0.20  percent  as 
recommended  by  the  Committee. 
However,  somje  handlers  believe  that  the 
higher  incremental  dockage  is  necessjuy 
to  accommodate  a  handler's  abiUty  to 
meet  the  minimum  outgoing  quality 
requirements  |or  maturity.  Thus,  the 
Committee  unfenimously  recommended 
that  the  highet  increment  of  0.20 
percent  was  aspropriate. 

This  rule  in^oses  no  additional 
reporting  or  relcordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agenciei.  In  addition,  as  noted  in 
the  initial  regulatory  flexibility  analysis, 
the  Department  has  not  identified  any 
relevant  Federbl  rules  that  duplicate, 
overlao  or  conflict  with  this  rule. 

In  addition,  the  Committee's 
subcommittee  meeting  on  October  6, 
1998,  and  the  Committee  meeting  on 
October  8, 199B,  where  this  action  was 
deUberated  wqre  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attead  the  meetings  and 
participate  in  the  industry's 
deliberations. ' 

An  interim  ^nal  rule  concerning  this 
action  was  pui^lished  in  the  Federal 
Register  on  October  23, 1998,  and,  as 
previously  notjed,  effective  on  October 
24, 1998.  Copies  of  the  rule  were  mailed 


to  all  Committee  members  and 
alternates,  the  Raisin  Bargaining 
Association,  handlers,  and  dehydrators. 
In  addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  That  rule  provided  for 
a  60-day  comment  period  which  ended 
December  22, 1998.  No  comments  were 
received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (63  FR  56781),  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CTR  part  989  which  was 
published  at  63  FR  56781  on  October 
23, 1998,  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  8,  1999. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
ProgTxims. 

|FR  Doc.  99-842  Filed  1-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-108-AD;  Am«ndm«nt 
39-10802;  AD  98-20-35] 

RIN2120-AA64 

Airworthiness  Directives;  Israel 
Aircraft  industries  (lAI),  Ltd.,  Model 
1121, 1121A, 1121B,  1123, 1124,  and 
1124A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  98-20-35, 
that  was  pubfished  in  the  Federal 
Register  on  September  29, 1998  (63  FR 
51803).  The  typographical  error  resulted 
in  referencing  a  service  bulletin  that 
does  not  pertain  to  this  AD.  This  AD  is 
applicable  to  all  LAI,  Ltd.,  Model  1121, 
1121A,  1121B,  1123, 1124,  and  1124A 
series  airplanes.  This  AD  requires 


repetitive  inspections  of  the  trim 
actuator  of  the  horizontal  stabilizer  to 
verify  jackscrew  integrity  and  to  detect 
excessive  wear  of  the  tie  rod,  and 
replacement  of  the  actuator  or  tie  rod,  if 
necessary.  This  AD  also  requires 
accomplishment  of  the  previously 
optional  terminating  action. 

EFFECTIVE  DATE:  November  3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  98-20-35, 
amendment  39-10802,  applicable  to  all 
lAI,  Ltd.,  Model  1121,  1121A,  1121B, 
1123, 1124,  and  1124A  series  airplanes, 
was  published  in  the  Federal  Register 
on  September  29, 1998  (63  FR  51803). 
That  AD  requires  repetitive  inspections 
of  the  trim  actuator  of  the  horizontal 
stabilizer  to  verify  jackscrew  integrity 
and  to  detect  excessive  wear  of  the  tie 
rod,  and  replacement  of  the  actuator  or 
tie  rod,  if  necessary.  That  AD  also 
requires  accomplishment  of  the 
previously  optional  terminating  action. 

As  published,  AD  98-20-35 
contained  an  erroneous  reference  to  a 
service  bulletin  that  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  10,  1998  (63  FR 
11106,  March  6, 1998),  for  incorporation 
by  reference  in  AD  98-05-09, 
amendment  39-10370.  Paragraph  (f)  of 
AD  98-20-35  and  paragraph  (g)  of  AD 
98-05-09  incorrectly  reference 
Westwind  Service  Bulletin  SB  1124-27- 
046,  Revision  1,  dated  May  28, 1997. 
The  correct  service  bulletin  is  Westwind 
Service  Bulletin  SB  1123-27-046, 
Revision  1,  dated  May  28, 1997. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
November  3, 1998. 

§39.13    [Corrected] 

On  page  51804,  in  the  third  colimm, 
paragraph  (f)  of  AD  98-20-35  is 
corrected  to  read  as  follows: 

•        *        *        •        • 

(f)  The  actions  shall  be  done  in  accordance 
with  the  following  Westwind  and 
Commodore  Jet  service  bulletins,  as 
applicable,  which  contain  the  specified 
effective  pages: 
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Service  bulletin  referenced  and  date 


Page 

nurnber 

shown  on 

page 


Revision  level 

shown  on 

page 


-- 


Date  shown  on  page 


Westwind  SB  1124-27-133,  August  14, 1996 

WestwindSB  1124-27-133 

Revision  1,  May  28, 1997 

Westwind  SB  1123-27-046,  August  14. 1996 

WestwindSB  1123-27-046 

Revision  1,  May  28, 1997 

Westwind  SB  1124-27-136,  Septemt)er  1,  1997  

Westwind  SB  1123-27-047.  Septemtjer  1,  1997  

Commodore  Jet  SB  1121-27-025.  December  22.  1997 

Commodore  Jet  SB  1121-27-023.  August  14.  1996 

Commodore  Jet  SB  1121-27-023  

Revision  1.  May  28.  1997 


1-6 
1-4 
5.6 
1-6 
1-4 
5.6 
1-3 
1-3 
1-3 
1-6 
1-4 
5.6 


Original 

1  

Original 
Original 

1  

Original 
Original 
Original 
Original 
Original 

1  

Original 


August  14,  1996. 
May  28.  1997. 
August  14.  1996. 
August  14,  1996. 
May  28,  1997. 
August  14.  1996. 
September  1.  1997. 
Septemtjer  1 .  1 997. 
December  22,  1997. 
August  14,  1996. 
May  28.  1997. 
August  14.  1996. 


The  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  April  10, 1998  (63  FR 
11106,  March  6, 1998).  Copies  may  be 
obtained  from  Galaxy  Aerospace  Corporation. 
One  Galaxy  Way.  Fort  Worth  Alliance 
Airport.  Fort  Worth.  Texas  76177.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.  suite  700,  Washington  DC. 
***** 

Issued  in  Renton,  Washington,  on  January 
7, 1999. 

John  J.  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-809  Filed  1-13-99;  8:45  am) 
BH.LING  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  740, 742,  and  748 
[Doclcet  No.  981208298-6298-01] 
RIN  0694-AB82 

Exports  of  High  Performance 
Computers  Under  License  Exception 
CTP 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations  by 
revising  the  requirements  for  exports  of 
high  performance  computers  to  the 
People's  Republic  of  China.  This  rule 
requires  that  exports  of  high 
performance  computers,  regardless  of 
value,  to  the  People's  Republic  of  China 
imder  License  Exception  CTP  be 
supported  by  a  PRC  End-User 
Certificate.  The  PRC  End-User 
Certificate  must  be  obtained  by  the 


exporter  prior  to  export.  In  addition, 
this  rule  also  removes  the  $5,000  End- 
User  Certification  exemption  for  license 
applications  for  exports  of  high 
performance  computers  to  the  People's 
Republic  of  China. 
DATES:  Effective  Date:  This  rule  is 
effective  January  14, 1999. 

Comment  Date:  Comments  on  this 
rule  must  be  received  on  or  before 
March  1,1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  Muldonian, 
Regulatory  Policy  Division,  Biu-eau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian.  Regulatory  Policy 
Division.  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  1998  (NDAA) 
requires  the  Department  of  Commerce  to 
conduct  a  post  shipment  verification  of 
each  high  performance  computer 
exported  to  a  country  in  Computer  Tier 
3  as  defined  §  740.7(d)  of  the  Export 
Administration  Regulations.  For 
purposes  of  this  post  shipment 
verification  requirement,  the  NDAA 
defines  a  high  performance  computer  as 
one  with  a  composite  theoretical 
performance  greater  than  2,000  milUons 
of  theoretical  operations  per  second. 
Tier  3  includes  the  People's  RepubUc  of 
China.  In  order  to  faciUtate  the 
Department's  ability  to  conduct  the 
required  verifications,  the  Buireau  of 
Export  Administration  is  amending  the 
Export  Administration  Regulations  to 
require  the  exporter  to  obtain  a  PRC 
End-User  Certificate  issued  by  the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  before  exporting  any  high 
performance  computer  to  the  People's 


RepubUc  of  China  if  the  computer  is  to 
be  exported  under  the  authority  of  an 
export  license  or  License  Exception  CTP 
regardless  of  value.  This  rule  also 
requires  exporters  to  report  the  End- 
User  Certificate  number  to  the  Bureau  of 
Export  Administration.  This 
amendment  does  not  a^ect  the 
requirements  for  reexports  of  high 
performance  computers  because  the 
NDAA  does  not  require  the  Department 
to  conduct  post  shipment  vehfications 
on  those  computers. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994.  as  extended  by  the 
President's  notices  of  August  15. 1995 
(60  FR  42767),  August  14,  1996  (61  FR 
42527),  August  13, 1997  (62  FR  43629) 
and  August  13,  1998  (63  FR  44121). 

Savings  Clause 

Shipments  of  items  now  subject  to  a 
PRC  End-User  Certificate  as  a  result  of 
this  regulatory  action  that  were  on  dock 
for  loading,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  en  route  aboard  a 
carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before  January 
28, 1999  may  be  exported  up  to  and 
including  February  11, 1999.  Any  such 
items  not  actually  exported  before 
midnight  February  11, 1999,  require  a 
PRC  End-User  Certificate,  in  accordance 
wdth  this  regulation. 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
piuposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  infonrn.tion,  subject  to  the 
Paperwork  Reducticu  Act  (PRA),  unless 
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that  collectionJ  of  information  displays  a 
currently  valid  0MB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Ac^of  1995  (44  U.S.C.  3501 
et  seq.].  These  [collections  have  been 
approved  by  tlie  Office  of  Management 
and  Budget  unjder  control  number  0694- 
0088,  "Multi-Purpose  Application," 
which  carries  ^  burden  hour  estimate  of 
52.5  minutes  i^r  submission  and 
control  numbe*-  0694-0107,  "National 
E)efense  Authorization  Act,"  Advance 
Notifications  arid  Post-Shipment 
Verification  reports.  Reports  in  support 
of  Post-Shipmf  nt  Verifications  require 
15  minutes  pel  submission,  whether  the 
Post-Shipment  Verification  is  conducted 
on  an  export  authorized  under  a  hcense 
or  License  Exception  CTP.  In  addition, 
this  rule  contains  a  new  collection  of 
information  requirement  approved 
imder  control  Himiber  0694-0112, 
which  carries  f  burden  hour  estimate  of 
15  minutes  pet  submission  for  obtaining 
and  maintaining  the  PRC  End-Use 
Certificate  for  License  Exception  CTP 
shipments.  Anj  additional  1  minute  per 
submission  is  needed  for  recordkeeping. 
Comments  are  invited  on:  (a)  Whether 
the  collection  tif  information  is 
necessary  for  the  proper  performance  of 
the  functions  df  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  colleiction  of  information;  (c) 
ways  to  enhantie  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondent!,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  pf  information 
technology.  Coimments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  the  burdens, 
should  be  forvyarded  to  Patricia 
Muldonian,  Regulatory  Policy  Division, 
Office  of  Exporter  Services,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044,  andl  David  Rostker.  Office  of 
Management  and  Budget,  OMB/OIRA, 
725  17th  Street.  NW,  NEOB  Rm.  10202, 
Washington,  DC  20503. 

3.  This  rule  ^oes  not  contain  policies 
with  Federahsm  impUcations  sufficient 
to  warrant  preparation  of  a  Federahsm 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  tiotice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  miUtary  and 


foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  being  issued  in  interim  form 
and  comments  will  be  considered  in  the 
development  of  final  regulations. 

Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  views. 

The  period  for  submission  of 
comments  will  close  March  1, 1999.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Etepartment  will 
return  such  comments  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  fonri. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  vdll  also  be 
a  matter  of  pubUc  record  and  will  be 
available  for  puljhc  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Govenunent  or  foreign 
governments  will  not  be  available  for 
public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 


published  in  part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  caUing  (202)  482-5653. 

List  of  Subjects 

15  CFR  Parts  740  and  748 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  742 

Exports,  Foreign  trade,  Terroism. 

Accordingly,  parts  740,  742,  and  748 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  740 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  4201  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  PR  43437, 
3  CFR,  1994  Comp..  p.  917;  Notice  of  August 
15, 1995,  3  CFR,  1995  Comp.  501  (1996); 
notice  of  August  14, 1996  (61  FR  42527, 
August  15, 1996);  Notice  of  August  13, 1997 
(62  FR  43629,  August  15. 1997);  P.L.  105-65. 
Ill  Stat.  1629;  and  Notice  of  August  13. 1998 
(63  FR  44121). 

2.  The  authority  citation  for  part  742 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  18  U.S.C.  2510  et  seq.; 
22  U.S.C.  3201  etseq.;  42  U.S.C.  2139a;  E.O. 
12058.  43  FR  20947.  3  CFR,  1978  Comp.,  p. 
179;  E.O.  12851,  3  CFR,  1993  Comp.,  p.  608; 
E.O.  12924,  59  FR  43437,  3  CFR,  1994  Comp.. 
p.  917;  E.0. 12938.  3  CFR,  1994  Comp.,  p. 
950;  E.O.  13020,  3  CFR.  1996  Comp.  p.  219; 
E.O.  13026,  3  CFR.  1996  Comp..  p.  228; 
Notice  of  August  13. 1997  (62  FR  43629, 
August  15, 1997);  and  Notice  of  August  13, 
1998  (63  FR  44121). 

3.  The  authority  citation  for  part  748 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  3  CFR,  1994 
Comp.,  p.  917;  E.O.  13026,  3  CFR,  1996 
Comp.,  p.  228:  Notice  of  August  13, 1997  (62 
FR  43629,  August  15, 1997);  and  Notice  of 
August  13,  1998  (63  FR  44121). 

PART  74(MAMENDED] 

4.  Section  740.7  is  amended: 

a.  By  redesignating  paragraph  (d)(4)  as 
paragraph  (d)(5)  and  by  adding  a  new 
paragraph  (d)(4); 

b.  By  amending  newly  designated 
paragraph  (d)(5)  as  follows: 

i.  In  newly  designated  paragraph 
(d)(5)(iii),  revise  the  phrase  "paragraph 
(d)(4)(iv)  of  this  section"  to  read 
"paragraph  (d)(5)(iv)  of  this  section"; 

ii.  In  newly  designated  paragraph 
(d)(5)(v)  introductory  text,  revise  the 
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phrase  "paragraph  (d)(4)(v)"  to  read 
"paragraph  (d)(5)(v)"; 

iii.  In  newly  designated  paragraph 
(d)(5)(v)(A)  introductory  text,  revise  the 
phrase  "paragraph  (d)(4)(v)(B)"  to  read 
"paragraph  (d)(5)(v)(B)": 

iv.  In  newly  designated  paragraph 
(d)(5)(v)(A).  add  a  "note"  at  the  end  of 
paragraph  (d)(5)(v)(A)(8);  and 

c.  By  revising  newly  designated 
paragraph  (d)(5)(v)(B). 

The  additions  and  revision  read  as 
follows: 

§740.7    Computers  (CTP). 

***** 

(d)*  *  * 

(4)  Supporting  documentation. 
Exports  of  computers  as  described  by 
paragraph  (d)(2)  of  this  section, 
regardless  of  value,  to  the  People's 
Republic  of  China  must  be  supported  by 
a  PRC  End-User  Certificate.  (See 

§  748.10(c)(3)  of  the  EAR  for  information 
on  obtaining  the  PRC  End-User 
CertiGcate.)  Exporters  are  required  to 
obtain  a  PRC  End-User  Certificate  before 
exporting  computers  regardless  of  value 
to  the  People's  Republic  of  China. 
Exporters  are  also  required  to  provide 
the  PRC  End-User  Certificate  Number  to 
BXA  as  part  of  their  post-shipment 
report  (see  paragraph  (d)(5)  of  this 
section).  When  providing  the  PRC  End- 
User  Certificate  Number  to  BXA,  you 
must  identify  the  transaction  in  the  post 
shipment  report  to  which  that  PRC  End- 
User  Certificate  Number  applies.  The 
original  PRC  End-User  Certificate  shall 
be  retained  in  the  exporter's  files  in 
accordance  with  the  recordkeeping 
provisions  of  §  762.2  of  the  EAR. 

(5)  *  *  * 

iy\  *     *     * 

(A)*   *   * 

Note  to  paragraph  (d)(5)lv)(A):  For  exports 
authorized  under  License  Exception  CTP  to 
the  Peoples  Republic  of  China  (PRC),  you 
must  submit  the  PRC  End-User  Certificate 
Number  identifying  the  transaction  for  which 
the  End-User  Certificate  Number  applies. 

(B)  Mailing  address.  A  copy  of  the 
post-shipment  report[s]  required  under 
paragraph  (d)(5)(v)(A)  of  this  section 
shall  be  delivered  to  one  of  the 
following  addresses.  Note  that  BXA  will 
not  accept  reports  sent  C.O.D. 

(1)  For  dehveries  by  U.S.  postal 
service:  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Attn:  HPC 
Team,  Washington,  DC  20044. 

(2)  For  courier  deliveries:  U.S. 
Department  of  Commerce,  Office  of  the 
Assistant  Secretary  for  Export 
Enforcement,  Room  3721, 14th  Street 
and  Constitution  Ave.,  NW., 
Washington,  DC  20230. 


PART  742— {AMENDED] 

5.  Section  742.12  is  amended: 

a.  By  revising  paragraph  (b)(3)(i)(C); 
and 

b.  By  revising  paragraph  (b)(3)(iv)(B) 
to  read  as  follows: 

§  742.1 2    High  performance  computers. 

***** 

(b)*  *  * 
(3)  *  *  * 

(i)  •  '  * 

(C)  A  hcense  may  be  required  to 
export  or  reexport  computers  with  a 
CTP  greater  than  2,000  MTOPS  to 
coimtries  in  Computer  Tier  3  pursuant 
to  the  NDAA  (see  §  740.7(d)(5)  of  the 
EAR). 
*        •        *        •        • 

(iv)  •  *  * 

(B)  Mailing  address.  A  copy  of  the 
post-shipment  report[s]  required  under 
paragraph  Cb)(3)(vi)(A)  of  this  section 
shall  be  delivered  to  one  of  the 
following  addresses.  Note  that  BXA  will 
not  accept  reports  sent  C.O.D. 

(1)  For  dehveries  by  U.S.  postal 
service:  Bureau  of  Export 
Administration,  U.S.  E)epartment  of 
Commerce,  P.O.  Box  273,  Attn:  HPC 
Team.  Washington,  DC  20044. 

(2)  For  courier  dehveries:  U.S. 
Department  of  Commerce,  Office  of  the 
Assistfint  Secretary  for  Export 
Enforcement,  Room  3721, 14th  Street 
and  Constitution  Ave.,  NW., 
Washington,  DC  20230. 


PART  748— [AMENDED] 

§748.9    [Amended] 

6.  Section  748.9  is  amended  by 
removing  paragraph  (b)(2)(i)(i)  and 
redesignating  paragraphs  (b)(2)(i)(2)  and 
(b)(2)(i)(J),  as  paragraphs  (b)(2)(i)(A)  and 
(b)(2)(i)(B),  respectively. 

7.  Section  748.10  is  amended  by 
removing  ";  and"  at  the  end  of 
paragraph  (b)(2)  and  adding  a  period  in 
its  place,  by  redesignating  paragraph 
(b)(3)  as  paragraph  (b)(4),  by  adding  a 
new  paragraph  (b)(3),  and  by  revising 
the  introductory  text  of  newly 
designated  paragraph  (b)(4)  to  read  as 
follows: 

§  748.10    Import  and  End-User  Certificates. 

***** 

(b)*** 

(3)  Your  transaction  involves  an 
export  of  a  computer  with  a  Composite 
Theoretical  Performance  (CTP)  greater 
than  2,000  Milhon  Operations  Per 
Second  (MTOPS)  under  either  a  license 
application  or  imder  License  Exception 
CIT  to  the  People's  Republic  of  China, 
you  must  obtain  a  PRC  End-User 
Certificate,  regardless  of  dollar  value. 


(4)  Your  license  application  involves 
the  export  of  commodities  and  software 
classified  in  a  single  entry  on  the  CCL, 
the  total  value  of  which  exceeds  $5,000. 
Note  that  this  $5,000  threshold,  does  not 
apply  to  exports  of  computers  with  a 
CTP  exceeding  2.000  MTOPS  to  the 
People's  Repubhc  of  China. 
***** 

Dated:  January  8, 1999. 
R.  Roger  Mafak, 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  99-867  Filed  1-13-99;  8:45  ami 

BILUNG  CODE  »$10-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD1-98-183] 
RIN211S-AA97 

Safety  Zone;  Explosive  Loads  and 
Detonations  Bath  Iron  Works,  Bath,  ME 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  to  « 
close  a  portion  of  the  Kennebec  River  to 
waterway  traffic  in  a  400  foot  radius 
around  Bath  ht>n  Works,  Bath,  Maine 
for  explosive  loads  and  explosives 
detonations,  from  6  a.m.  Diecember  30, 
1998  through  12  p.m.  January  30,  1999. 
This  safety  zone  is  needed  to  protect 
persons,  facilities,  vessels  and  others  in 
the  maritime  community  from  the  safety 
hazards  associated  with  the  handling, 
detonation  and  transportation  of 
explosives.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

DATES:  This  rule  is  effective  from  6  a.m. 
Wednesday  December  30,  1998  until  12 
p.m.  Saturday  January  30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.D.  Gafkjen,  Chief  of 
Response  and  Planning,  Captain  of  the 
Port.  Portland  at  (207)  780-3251. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation. 
Good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Due  to  the 
complex  planning  and  coordination 
involved,  final  details  for  the  closure 
were  not  provided  to  the  Coast  Guard 
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until  December  28, 1998,  making  it 
impossible  to  bublish  a  NPRM  or  a  final 
rule  30  days  in  advance.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  this  safe^  zone  is  needed  to 
protect  person^,  facilities,  vessels  and 
others  in  the  niaritime  community  from 
the  safety  hazards  associated  with  the 
handling  and  ^etonation  of  explosives. 

Background  and  Purpose 

The  Explosij^e  Loads  and  Detonations 
will  occur  froqi  6  a.m.  Wednesday 
December  30,  J998  until  12  p.m. 
Saturday  Janu^  30. 1999.  The  safety 
zone  covers  thte  waters  of  the  Kennebec 
River,  Bath,  ME,  in  a  400  foot  radius 
around  Bath  Iron  Works,  Bath,  ME.  This 
safety  zone  is  lequired  to  protect  the 
maritime  com^imity  from  the  hazards 
associated  witn  the  loading,  detonation 
and  transportation  of  explosives.  Entry 
into  this  zone  Will  be  prohibited  unless 
authorized  by  ihe  Captain  of  the  Port. 

Regulatory  Ev  iluation 

This  temporuy  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  i -bcecutive  Order  12866 
and  does  not  r  squire  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a](3]  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  poliicies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  e^^pects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regi  latory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedure  5  of  DOT  is  imnecessary. 
This  safety  zore  involves  only  a  portion 
of  the  Kenneb<  c  River.  Due  to  the 
limited  diu^tic  n  of  the  safety  zone,  the 
fact  that  the  safety  zone  will  not  restrict 
the  entire  channel  of  the  Kennebec 
River,  allowinj ;  traffic  to  continue 
without  obstru  ction,  and  that  advance 
maritime  advi;  ories  will  be  made,  the 
Coast  Guard  e:  pects  the  economic 
■egulation  to  be  so 
Regulatory  Evaluation  is 


impact  of  this 
minimal  that  a 
unnecessary 

Small  Entities 


Under  the  R  tgulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantia  1  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  busiqesses  and  not-for-profit 
organizations  ^at  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 


governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
imder  section  605(b)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  (as  revised  by  59  FR  38654, 
July  29,  1994),  this  rule  is  categorically 
excluded  fi'om  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  an  Environmental 
Analysis  Checklist  is  available  in  the 
docket  for  inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measiues. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-CGD1- 
183  to  read  as  follows: 

§165.T01-CGD1-183    Explosive  Load, 
Bath  Iron  Works,  Batti,  ME. 

(a)  Location.  The  safety  zone  covers 
the  waters  of  the  Kennebec  River,  Bath, 
ME,  in  a  400  foot  radius  around  Bath 
Lron  Works,  Bath,  ME. 

(b)  Effective  date.  The  Explosive 
Loads  and  Detonations  will  occur  from 
6  a.m.  Wednesday  December  30,  1998 
until  12  p.m.  Saturday  January  30, 1999. 


The  safety  zone  covers  the  waters  of  the 
Kennebec  River,  Bath,  ME. 
(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on  scene 
patrol  personnel.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Upon  being  hailed  by  a  U.S. 
Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  meaiis,  the 
operator  of  the  vessel  shall  proceed  as 
directed. 

(3)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
or  movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Portland,  ME. 

fohn  E.  Cameron, 

Commander,  U.S.  Coast  Guard,  Captain  of 

the  Port  Portland,  Maine 

IFR  Doc.  99-860  Filed  1-13-99;  8:45  am] 

BILLING  CODE  4910-15-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  300-2,  300-3  and  303-70 
[FTR  Amendment  76—1998  Edition] 
RIN  3090-AG76 

Federal  Travel  Regulation,  Payment  of 
Expenses  Connected  With  the  Death  of 
Certain  Employees 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR), 
chapter  303,  provisions  pertaining  to 
payment  by  the  government  of  expenses 
connected  with  the  death  of  certain 
employees  and  their  immediate  family 
members.  This  amendment  implements 
the  Administrator's  authority  under  5 
U.S.C.  5721-5738  and  5741-5742  to 
require  agencies  to  pay  certain  expenses 
in  connection  with  the  death  of  certain 
employees  and/ or  their  immediate 
family  members. 

DATES:  This  final  rule  is  effective  March 
1, 1999,  and  applies  to  payment  of 
expenses  in  connection  with  the  death 
of  certain  employees  and  their 
immediate  family  members  on  or  after 
March  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Batton,  telephone  (202)  501- 
1538. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  FTR  parts  300-2  and  300- 
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3  to  incorporate  FTR  chapter  303 
changes  and  implements  the 
Administrator  of  General  Services' 
authority  under  5  U.S.C.  5721-5738  and 
5741-5742  to  require  agencies  to  pay 
certain  expenses  in  connection  with  the 
death  of  certain  employees  and/or  their 
immediate  family  members. 

This  final  rule  sets  forth  the  allowable 
expenses  authorized  by  5  U.S.C.  5742 
for  the  preparation  and  transportation  of 
the  remains  of  certain  deceased 
employees,  for  the  transportation  of  the 
immediate  family  and  household  goods 
of  certain  deceased  employees,  and  for 
the  transportation  of  the  remains  of  a 
member  of  the  employee's  immediate 
family  who  dies  while  residing  with  the 
employee  outside  the  continental 
United  States  (CONUS)  or  in  transit 
thereto  or  therefrom. 

A.  Background 

A  proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  on  August  27, 1998  (63  FR 
45781).  All  comments  received  were 
considered  in  the  formulation  of  the 
final  rule.  The  Small  Business 
Administration  provided  comments 
requesting  provisions  for  reimbursement 
of  expenses  for  the  escort  (based  on 
religious  beliefs)  of  remains,  and 
transportation  of  the  remains  of  an 
immediate  family  member  residing 
within  CONUS.  The  United  States 
Secret  Service  provided  comments 
requesting  provisions  for  reimbursement 
of  travel  expenses  for  the  escort  of 
remains  when  the  employee  dies  while 
away  from  his/her  official  duty  station 
or  assigned  overseas  in  the  interest  of 
the  government.  The  Administrator  of 
General  Services  does  not  have 
authority  under  5  U.S.C.  5721-5738  and 
5741-5742  to  authorize  agencies  to  pay 
these  expenses. 


The  United  States  Secret  Service  also 
provided  comments  regarding  extension 
of  the  time  provisions  of  §  303-70.305. 
These  comments  were  not  adopted 
because  the  General  Services 
Administration  (GSA)  believes  that  the 
benefits  provided  in  §  303-70.305  are 
adequate  for  meeting  the  needs  of  the 
families. 

This  amendment  is  written  in  the 
"plain  language"  style  of  regulation 
writing  as  a  continuation  of  GSA's  effort 
to  make  the  FTR  easier  to  understand 
and  use.  The  "plain  language"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  first  person,  and  answers  are  in 
the  second  person.  Throughout  these 
chapters,  the  pronouns  "we",  "you", 
and  their  variants  are  used  to  refer  to  the 
agency. 

What  are  the  significant  changes? 

There  are  significant  changes  for 
payment  of  death-related  expenses.  The 
final  rule: 

(a)  Removes  the  $250  limit  for 
preparation  and  transportation  of 
remains  to  allow  payment  of  actual 
costs; 

(b)  Removes  restrictions  concerning 
the  return  of  baggage; 

(c)  Allows  continued  payment  of  the 
relocation  expenses  of  the  employee's 
immediate  family  when  the  employee 
dies  before  completion  of  relocation; 
and 

(d)  Requires  payment  of  allowable 
death-related  expenses. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 


C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 

notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  do  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  trom  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  501  et  seq. 

E.  Small  Business  Reform  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  300-2, 
300-3  and  303-70 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  parts  300-2,  300-3 
and  303-70  are  amended  to  read  as 
follows: 

PART  300-2— HOW  TO  USE  THE  FTR 

1.  The  authority  citation  for  41  CFR 
part  300-2  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
U.S.C.  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 
1353;  40  U.S.C.  486(c);  49  U.S.C.  40118;  E.O. 
11609,  3  CFR,  1971-1975  Comp..  p.  586. 

2.  Section  300-2.22  is  amended  by 
revising  the  table  to  read  as  follows: 

§300-2.22    Whols  subject  to  th«  FTR? 


For 

The  employee  provisions  are  corrtained  in 

And  the  agency  provisions  are  contained  in 

OiapterSOl 

Subchapters  A,  B,  arxl  C _. 

Sutxihapter  D. 

Subparts  A.  8.  C,  D,  E  and  F. 

Chapter  303 

N/A  
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PART  300-3-GLOSSARY  OF  TERMS 

3.  The  authority  citation  for  41  CFR 
part  300-3  continues  to  read  as  follows: 

Authority:  5  UIS.C.  5707;  5  U.S.C  5738;  5 
U.S.C  5741-574^;  20  U.S.C  905(a);  31  U.S.C. 
1353: 40  U.S.C.  4»6(c):  49  U.S.C  40118;  E.O. 
11609.  3  CFR,  19^1-1975  Corap.,  p.  586. 

4.  Section  3QiO-3.1  is  amended  by 
adding  in  alphabetical  order  the 
definition  "Mandatory  mobiUty 
agreement"  to  read  as  follows: 

f300-3.t    Wtwtd»th»followingtenns 

•        •        •        •        • 

Mandatory  mobility  affvement — 
Agreement  requiring  employee 
relocation  to  eilhance  career 
development  and  progression  and/or 
achieve  mission  effectiveness. 


Subpart  D— Traiisportation  of  Immediate 
Fandly  Members,  Baggage,  aad  Housdiold 
Goods 

303-70.300    Must  we  pay  transportation 
costs  to  retiim  the  deceased  employee's 


5.  41  CFR  chapter  303  is  amended  by 
removing  part4  303-1  and  303-2;  and  by 
adding  new  part  303— 70  to  read  as 
follows: 

Chapter  303 — Parent  of  Expenses 
Connected  With  the  Death  of  Certain 
Employees 

PARTS  303-1  #nd  303-2— {REMOVED] 

PART  303-7a-AQENCY 
REQUIREMENTS  FOR  PAYMENT  OF 
EXPENSES  CONNECTED  WITH  THE 
DEATH  OF  CERTAIN  EMPLOYEES 

Subpart  A^-<Sei«ral  Policies 

Sec. 

303-70.1    Wheo  must  we  authorize  payment 

of  expenses  related  to  an  employee's 

death? 
303-70.2    Must  (we  pay  death-related 

expenses  when  the  employee's  death  is 

not  work-rebted? 
303-70.3     Must  we  pay  death-related 

exptenses  foe  an  employee  who  dies 

while  on  leave,  or  who  dies  on  a 

nonworkday  while  on  TDY  or  stationed 

outside  CONUS? 
303-70.4    May  ^e  pay  death-related 

expenses  unider  this  chapter  if  the  same 

expenses  ar9  payable  under  other  laws  of 

the  United  States? 

Stit)partB — Ganeral  Procedures 

303-70.100    M^  we  pay  the  travel  expenses 
of  an  escort  for  the  remains  of  the 
decedent? 

303-70.101    Mv|st  we  provide  assistance  in 
arranging  for  preparation  and 
transportation  of  employee  remains? 

Subpart  C — Allowances  fior  PieparatioD  and 
Transportation  ef  Remains 

303-70.200    What  costs  must  we  pay  for 


preparation 
remains? 


and  transportation  of 


303-70.301    Are  there  any  limitations  on  the 
baggage  we  may  transport? 

303-70.302    When  the  employee  dies  at  or 
while  in  transit  to  or  bom  his/her  official 
station  outside  CONUS,  must  we  return 
the  employee's  immediate  family, 
baggage  and  household  goods  to  the 
residence  or  alternate  destination? 

303-70.303    Must  we  continue  payment  of 
relocation  expenses  for  an  employee's 
immediate  family  if  the  employee  dies 
while  in  transit  to  his/her  new  duty 
station  within  CONUS? 

303-70.304    Must  we  continue  ptayment  of 
relocation  expenses  for  an  employee's 
immediate  family  if  the  employee  dies 
after  reporting  to  the  new  duty  station 
within  CONUS,  but  the  femily  was  in 
transit  to  the  new  duty  station  or  had  not 
begun  its  en  route  travel? 

303-70.305    What  relocation  expenses  must 
we  authorize  for  the  inunediate  fomily 
under  §§  303-70.303  and  303-70.304? 

Subpart  E — Preparation  and  Transpoitation 
Expenses  for  Rsmains  of  Immediate  Family 

MemBSfV 

303-70.400    When  an  immediate  family 
member,  residing  with  the  employee, 
dies  while  the  employee  is  stationed 
outside  CONUS,  must  we  furnish 
mortuary  services? 

303-70.401    When  an  immediate  family 
member,  residing  with  the  employee, 
dies  while  the  employee  is  stationed 
outside  CONUS,  must  we  pay  expenses 
to  transport  the  remains? 

303-70.402    When  an  immediate  fomily 
member,  residing  with  the  employee, 
dies  while  the  employee  is  stationed 
outside  CONUS,  may  we  pay  burial 
expenses? 

303-70.403    When  a  family  member, 

residing  with  the  employee,  dies  while 
in  transit  to  the  employee's  duty  station 
outside  CONUS  must  we  furnish 
mortuary  services,  and/or  transportation 
of  remains? 

Subpart  F — Policies  and  Procedures  for 
Payment  of  Eq>eBSflB 

303-70.500    Are  receipts  required  for  claims 

for  reimbursement? 
303-70.501    To  whom  should  we  make 

payment? 
Authority:  5  U.S.C.  5721-5738;  5741-5742; 
E.O.  11609,  3  CFR,  1971-1975  Comp.,  p.  586. 

Sutjpart  A — General  Policies 

§  30^70.1    When  must  we  authorize 
payment  of  expenses  related  to  an 
employee's  death? 

When,  at  the  time  of  death,  the 
employee  was: 


(a)  On  official  travel;  or 

(b)  Performing  official  duties  outside 
CONUS;  or 

(c)  Absent  from  duty  as  (H-ovided  in 
§303-70.3;  or 

(d)  Reassigned  away  from  his/her 
home  of  record  under  a  mandatory 
mobility  agreement. 

$309-70,2   Must  we  pay  deattvrelated 
expenses  when  the  employee's  death  is  not 
work-reiatad? 

Yes,  provided  the  requirements  in 
§  303-70.1  are  met 

$303-7a3    Must  we  pay  death-related 
expenses  for  an  employee  who  dies  while 
on  leave,  or  who  dies  on  a  nonworkday 
wMte  en  TDY  or  statkMied  outside  CONUS? 

Yes.  However,  payment  cannot 
exceed  the  amount  allowed  if  death  had 
occurred  at  the  temporary  duty  station 
or  at  the  official  station  outside  CONUS. 

$303-70.4    Msy  «M  pay  dealh-relaled 
expenses  under  this  chapter  H  the  same 
expenses  are  payable  under  other  laws  of 
the  United  States? 

No. 

Note  to  Subpart  A:  When  an  employee  dies 
from  injuries  sustained  while  performing 
official  duty,  death-related  exp>enses  are 
payable  under  the  Federal  Employees' 
Compensation  Act  (FECA),  5  U.S.C.  8134.  For 
fiirther  information  contact  the  Department 
of  Labor,  Federal  Employees'  Compensation 
Division,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Subpart  B— Ganeral  Procedures 

S300-7ai00    May  we  pay  the  travel 
expenses  of  an  escort  for  the  remains  of  the 
decedent? 

No. 

§  303-7ai0l    Must  we  provide  assistance 
in  arranging  for  preparation  and 
transportation  of  employee  remains? 

Yes. 

Subpart  C— Allowances  for 
Preparation  and  Transportation  of 
Remains 

$  303-70.200    What  costs  must  we  pay  for 
preparation  and  transportation  of  remains? 

All  actual  costs  including  but  not 
limited  to: 

(a)  Preparation  of  remains: 

(1)  Embedming  or  cremation; 

(2)  Necessary  clothing; 

(3)  A  casket  or  container  suitable  for 
shipment  to  place  of  burial; 
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(4)  Expenses  necessary  to  comply 
with  local  laws  at  the  port  of  entiy  in 
the  United  States;  and 

(b)  Transportation  of  remains  by 
common  carrier  (that  is  noraially  used 
for  transportation  of  remains),  hearse, 
other  means,  or  a  combination  thereof, 
from  the  temporary  duty  station  or 
official  station  outside  CONUS  to  the 
employee's  residence,  official  station,  or 
place  of  burial,  including  but  not 
limited  to: 

(1)  Movement  from  place  of  death  to 
a  mortuary  and/or  cemetery; 

(2)  Shipping  permits; 

(3)  Outside  case  for  shipment  and 
sealing  of  the  case  if  necessary; 

(4)  Removal  to  and  bom  the  common 
carrier;  and 

(5)  Ferry  fares,  bridge  tolls,  and 
similar  charges. 

Note  to  §  303-70.200:  Costs  for  an  outside 
case  are  not  authorized  for  transportation  by 
hearse.  Costs  for  transportation  by  hearse  or 
other  means  cannot  exceed  the  cost  of 
conunon  carrier  (that  is  normally  used  for 
transportation  of  remains).  Transportation 
costs  to  the  place  of  burial  cannot  exceed  the 
actual  cost  of  transportation  to  the 
employee's  residence. 

Subpart  D— Transportation  of 
immediate  Family  Memk)ers,  Baggage, 
and  Household  Goods 

S  303-70.300    Must  we  pay  transportation 
costs  to  return  the  deceased  employee's 
baggage? 

Yes,  you  must  pay  transportation 
costs  to  return  the  deceased  employee's 
baggage  to  his/her  official  duty  station 
or  residence.  However,  you  may  not  pay 
insvuance  of  or  reimbiu-sement  for  loss 
or  damage  to  baggage. 

§  303-70.301    Are  ttiere  any  limitations  on 
ttie  baggage  we  may  transport? 

Yes.  You  may  only  transport 
government  property  and  the 
employee's  personal  property. 

§  303-70.302    When  the  employee  dies  at 
or  while  in  transit  to  or  from  his/her  official 
station  outside  CONUS,  must  we  return  the 
employee's  immediate  family,  baggage  and 
household  goods  to  the  residence  or 
alternate  destination? 

Yes.  However,  your  agency  head  or 
his/her  designated  representative  must 
approve  the  family's  election  to  return 
to  an  alternate  destination,  and  the 
allowable  expenses  cannot  exceed  the 
cost  of  transportation  to  the  decedent's 
residence.  Travel  and  transportation 
must  begin  within  one  year  from  the 
date  of  ^e  employee's  death.  A  one-year 
extension  may  be  granted  if  requested 
by  the  family  prior  to  the  expiration  of 
the  one-year  limit. 


§  303-70.303    Must  we  continue  payment  of 
relocation  expenses  for  an  employee's 
Immediate  family  if  the  employee  dies  while 
in  transit  to  his/her  new  duty  station  within 
CONUS? 

Yes,  if  the  immediate  family  chooses 
to  continue  the  relocation,  you  must 
continue  payment  of  relocation 
expenses  for  the  immediate  family  if  the 
immediate  family  was  included  on  the 
employee's  relocation  travel  orders.  (See 
§303-70.305.) 

§  303-70.304    Must  we  continue  payment  of 
relocation  expenses  for  an  employee's 
Immediate  family  if  the  employee  dies  after 
reporting  to  the  new  duty  station  within 
CONUS,  but  the  family  was  in  transit  to  the 
new  duty  station  or  had  not  begun  Its  en 
route  travel? 

Yes,  if  the  immediate  family  chooses 
to  continue  the  relocation,  you  must 
continue  payment  of  relocation 
expenses  for  the  immediate  family  if  the 
immediate  family  was  included  on  the 
employee's  relocation  travel  orders.  (See 
§303-70.305.) 

§  303-70.305    What  relocation  expenses 
must  we  authorize  for  the  Immediate  family 
under  §  §  303-70.303  and  303-70.304? 

When  the  immediate  family  chooses 
to  continue  the  relocation,  the  following 
expenses  must  be  authorized: 

(a)  Travel  to  the  new  duty  station;  or 

(b)  Travel  to  an  alternate  destination, 
selected  by  the  immediate  family,  not  to 
exceed  the  remaining  constructive  cost 
of  travel  to  the  new  duty  station. 

(c)  Temporary  quarters  not  to  exceed 
60  days,  to  be  paid  at  the  per  diem  rate 
for  an  imaccompanied  spouse  and 
immediate  family. 

(d)  Shipment  of  household  goods  to 
the  new  or  old  duty  station,  or  to  an 
alternate  destination  selected  by  the 
immediate  family.  However,  the  cost 
may  not  exceed  die  constructive  cost  of 
transportation  between  the  old  and  the 
new  duty  stations. 

(e)  Storage  of  household  goods  not  to 
exceed  90  days. 

(f)  Reimbursement  of  real  estate 
expenses  incident  to  the  relocation. 

(g)  Shipment  of  POV  to  the  new  or  old 
duty  station,  or  to  an  alternate 
destination,  selected  by  the  immediate 
family.  However,  the  cost  may  not 
exceed  the  constructive  cost  of 
transportation  between  the  old  and  the 
new  duty  stations. 


Subpart  E — Preparation  and 
Transportation  Expenses  for  Remains 
of  immediate  Family  Memt>ers 

§303-70.400    When  an  Immediate  family 
member,  residing  with  the  employee,  die* 
while  ttie  employee  is  stationed  outside 
CONUS,  must  we  fumish  mortuary 
services? 

Yes,  if  requested  by  the  employee  and 
when: 

(a)  Local  commercial  mortuary 
facilities  or  supplies  are  not  available;  or 

(b)  The  cost  of  available  mortuary 
facilities  or  supplies  are  prohibitive  as 
determined  by  your  agency  head. 

Note  to  §  303-70.400:  The  employee  must 
reimburse  you  for  all  furnished  mortuary 
facilities  and  supplies. 

i  303-70.401    When  an  Immediate  family 
ntember,  residing  writh  the  employee,  dies 
while  the  employee  Is  stationed  outside 
CONUS,  must  we  pay  expenses  to  transport 
the  remains? 

Yes,  if  requested  by  the  employee, 
payment  must  be  made  to  transport  the 
remains  to  the  residence  of  the 
immediate  family  member.  The 
employee  may  elect  an  alternate 
destination,  which  must  be  approved  by 
yoiu-  agency  head  or  his/her  designated 
representative.  In  that  case,  the 
allowable  expenses  cannot  exceed  the 
cost  of  transportation  to  the  decedent's 
residence. 

§  303-70.402    When  an  Immediate  family 
memt>er,  residing  with  the  employee,  dies  -^ 
while  the  employee  Is  stationed  outside 
CONUS,  may  we  pay  burial  expenses? 

No. 

§303-70.403    When  a  family  member, 
residing  with  the  employee,  dies  while  In 
transit  to  the  employee's  duty  station 
outside  CONUS  must  we  fumish  mortuary 
services,  and/or  transportation  of  remains? 

You  must  fumish  transportation  if 
requested  by  the  employee.  You  must 
follow  the  guidelines  in  §  303-70.401 
for  transportation  expenses.  You  must 
fumish  mortuary  services  only  if  the 
conditions  in  §  303-70.400  are  met. 

Subpart  F — Policies  and  Procedures 
for  Payment  of  Expenses 

§  303-70.500    Are  receipts  required  for 
claims  for  reimbursement? 

Yes. 

§  303-70.501    To  whom  should  we  make 
payment? 

You  should  pay: 

(a)  The  person  performing  the  service: 
or 

(b)  Reimburse  the  persou  who  made 
the  original  payment. 
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Dated:  January  6,  1999. 
David  |.  Bairaln, 

Administrator  pf  General  Services. 

[FR  Doc.  99-8:^2  Filed  1-13-99;  8:45  am] 

BILUNQ  CODE  < 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

48  CFR  Parts  1201, 1205, 1206, 1211, 
1213, 1215. 1237. 1252  and  1253 

Amendment  of  Department  of 
Transportation  Acquisition 
Regulations 

agency:  Offide  of  the  Secretary,  DOT. 


action:  Final 


rule. 


summary:  Th:  s  final  rule  deletes 
unnecessary'  Federal  Acquisition 
Regulation  (FAR)  implementations 
which  were  ik  the  Transportation 
Acquisition  Regulation  (TAR), 
implements  apd  supplements  FAR 
Circulars  97-01  through  97-03,  and 
sequentially  aligns  Coast  Guard  TAR 
Supplements  with  the  applicable  TAR 
Parts  1201, i;  05,  1206, 1211, 1213, 
1215, 1237, 1252  and  1253. 

EFFECTIVE  DAtJe:  This  final  rule  is 
effective  Febrjuary  16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlotte  Haqkley,  Office  of  Acquisition 
and  Grant  Mapiagement,  M-60,  400 
Seventh  Streat  SW.,  Washington.  DC 
20590:  (202)  ^6-4267. 

SUPPLEMENTALLY  INFORMATION: 

A.  Backgrouijd 

Amendments  to  the  Department  of 
Transportatioii  (DOT)  Acquisition 
Regulation  (TV^R)  were  published  in  the 
Federal  Register  (63  FR  52666)  as  a 
proposed  rule  on  October  1, 1998. 
Public  comments  were  invited  but  none 
were  receiveq  by  November  2, 1998,  and 
the  final  rule  does  not  change  the 
proposed  ruM.  These  proposed  changes 
were  initiated  after  the  quarterly  review 
of  the  TAR  and  the  changes  cited  in 
FAR  Circulars  97-01  through  97-03. 
The  significaat  changes  are  to — 

1.  Provide  DOT  policy  and  standard 
procedures  for  the  receipt,  handling  and 
disposition  of  unsolicited  proposals; 
and  I 

2.  Delete  F(irm  DOT  F  4220.44  and  the 
instructions  fbr  completing  the  form  to 
coincide  witH  the  changes  made  to  FAR 
Part  15.  The  fprm  is  approved  under  the 
Office  of  Manjagement  and  Budget 
Control  Number  2105-0517  which 
expires  on  Miy  31,  2000. 


B.  Regulatory  Analysis  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
under  the  Department's  Regulatory 
Policies  and  Procedures.  The 
Department  does  not  believe  that  there 
would  be  significant  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment. 

C.  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
at  seq.  The  rule  makes  primarily 
administrative  changes  to  the  TAR  and 
provides  DOT  policy  and  procedures  for 
the  receipt,  handling  and  disposition  of 
unsolicited  proposals. 

D.  Paperwork  Reduction  Act 

The  Department  certifies  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.]  does  not  apply  because 
this  rule  does  not  contain  information 
collection  requirements. 

List  of  Subjects  in  48  CFR  Parts  1201, 
1205, 1206, 1211, 1213, 1215, 1237, 
1252  and  1253 

Government  procurement. 

This  rule  is  issued  imder  the 
delegated  authority  of  49  CFR  Part 
1.59(p). 

This  authority  is  delegated  to  the 
Senior  Procurement  Executive,  issued 
this  6th  day  of  January  1999,  at 
Washington,  DC. 
David  J.  Litman, 
Director  of  Acquisition  and  Grant 
Management. 

Adoption  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  48  CFR  Chapter  12  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Chapter  12,  parts  1201, 1205, 1206, 
1211, 1213. 1237, 1252  and  1253 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

PART  1201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1201.103  is  removed. 
2a.  In  1201.201-1,  paragraph  (d)  is 

removed. 

3.  Section  1201.301  is  amended  by 
adding  paragraphs  (a)(2)  introductory 
text,  (a)(2)(i),  (a)(2)(ii),  and  (b)  as 
follows: 

1201.301    Policy, 
(a)*  *  * 


(2)  Acquisition  procedures.  The 
authority  of  the  agency  head  under 
(FAR)  48  CFR  1.301(a)(2)  to  issue  or 
authorize  the  issuance  of  internal 
agency  guidance  at  any  organizational 
level  has  been  delegated  to  the  SPE. 

(i)  Departmentwide  acquisition 
procedures.  DOT  internal  operating 
procedures  are  contained  in  the 
Transportation  Acquisition  Manual 
(TAM). 

(ii)  OA  acquisition  procedures. 
Procedures  necessary  to  implement  or 
supplement  the  FAR,  TAR,  or  TAM  may 
be  issued  by  the  HCA,  who  may 
delegate  this  authority  to  any 
organizational  level  deemed 
appropriate.  OA  procedures  may  be 
more  restrictive  or  require  higher 
approval  levels  than  those  permitted  by 
the  TAM  unless  specified  otherwise. 

(b)  The  authority  of  the  agency  head 
under  (FAR)  48  CFR  1.301(b)  to 
establish  procedures  to  ensure  that 
agency  acquisition  regulations  are 
published  for  comment  in  the  Federal 
Register  in  conformance  with  the 
procedures  in  FAR  Subpart  1.5  is 
delegated  to  the  Assistant  General 
Counsel  for  Regulation  and  Enforcement 
(C-50). 

PART  1205— PUBLICIZING  CONTRACT 
ACTIONS 

4.  Subpart  1205.90  is  revised  to  read 
as  follows: 

Subpart  1205.90— Publicizing  Contract 
Actions  for  Personal  Services 
Contracting 

§  1 205.9000    Applicability.  (USCQ) 

Contracts  awarded  by  the  U.S.  Coast 
Guard  using  the  procedures  in  (TAR)  48 
CFR  1237.104-91  are  expressly 
authorized  under  Section  1091  of  Title 
10  U.S.C.  as  amended  by  Pub.  L.  104- 
106,  DOD  Authorization  Act,  Section 
733  for  the  Coast  Guard  and  are  exempt 
&t)m  the  requirements  of  (FAR)  48  CFR 
part  5. 

PART  1206-COMPETITION 
REQUIREMENTS 

5.  Subpart  1206.90  is  revised  to  read 
as  follows: 

Subpart  1206.90— Competition 
Requirements  for  Personal  Services 
Contracting 

1206.9000    Applicability.  (USCG) 

Contracts  awarded  by  the  U.S.  Coast 
Guard  using  the  procedures  in  (TAR)  48 
CFR  1237.104-91  are  expressly 
authorized  under  section  1091  of  Title 
10  U.S.C.  as  amended  by  Pub.  L.  104- 
106,  DOD  Authorization  Act,  section 
733  for  the  Coast  Guard  and  are  exempt 
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firom  the  competition  requirements  of 
(FAR)  48  CFR  part  6. 

PART  1211— DESCRIBING  AGENCY 
NEEDS 

6.  Subpart  1211.2  is  amended  by 
revising  1211.204-90  as  follows: 

1211.204-90    Solicitation  provision  and 
contract  clause.  (USCG) 

(a)  The  contracting  oHicer  shall  insert 
the  USCG  clause  at  (TAR)  48  CFR 
1252.211-90,  Bar  Coding  Requirement, 
(also  see  (TAR)  48  CFR  1213.507-90(a)) 
when  the  bar  coding  of  supplies  is 
necessary.  * 

(b)  See  (TAR)  48  CFR  1213.507-90  for 
a  provision  which  is  required  when  the 
USCG  clause  at  (TAR)  48  CFR 
1252.211-90,  Bar  Coding  Requirement, 
is  used  with  simpUfied  acquisition 
procedures. 

PART  121^— SIMPUFIED  ACQUISITION 
PROCEDURES 

7.  Subpart  1213.1  is  revised  to  read  as 
follows: 

Subpart  1213.1 — Procedures 

1213.106    Soliciting  competition, 
evaluation  of  quotations  or  offers,  award 
and  docunrtentation. 

1213.106-190    Soliciting  competition. 
(USCG) 

The  contracting  officer  shall  insert  the 
USCG  provision  at  (TAR)  48  CFR 
1252.213-90,  Evaluation  Factor  for 
Coast  Guard  Performance  of  Bar  Coding 
Requirement,  in  requests  for  quotations 
when  the  USCG  clause  at  (TAR)  48  CFR 
1252.211-90,  Bar  Coding  Requirement, 
is  used  with  simpUfied  acquisition 
procedures. 

7a.  Subpart  1213.3  is  added  to  read  as 
follows: 

Subpart  1213.3— Simplified  Acquisition 
Methods 

1213.302    Purchase  orders. 

1213.302-690    Clauses.  (USCG) 

The  contracting  officer  shall  insert  the 
USCG  clause  at  (TAR)  48  CFR 
1252.211-90,  Bar  Coding  Requirement, 
in  requests  for  quotations  and  purchase 
orders  issued  by  the  Inventory  Control 
Points  when  bar  coding  of  supplies  is 
necessary. 

8.  Part  1215  is  revised  to  read  as 
follows: 

PART  1215— CONTRACTING  BY 
NEGOTIATION 

Subpart  1215.2— Solicitation  and  Receipt  of 
Proposals  and  Information 

1215.204    Contract  format. 
1215.204-3    Contract  clauses. 


1215.207-70    Handling  proposals  and 
information. 

Subpart  1215.4— Contract  Pricing 
1215.404    Proposal  analysis. 
1 21 5.404-470    Payment  of  profH  or  fee. 
Subpart  1215.6 — Unsolicited  Proposals 

1215.602  Policy. 

1215.603  General. 

1215.604  Agency  points  of  contact. 
1215.606    Agency  procedures. 
1215.606-2    Evaluation. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418  (b); 
48  CFR  3.1. 

Subpart  1215.2— Solicitation  and 
Receipt  of  Proposals  and  Information 

1215.204    Contract  format. 
1215.204-3    Contract  clauses. 

The  contracting  officer  shall  insert 
clause  (TAR)  48  CFR  1252.215-70.  Key 
Personnel  and/or  Facilities,  in 
solicitations  and  contracts  when  the 
selection  for  award  is  substantially 
based  on  the  offeror's  possession  of 
special  capabilities  regarding  persoimel 
and/or  facilities. 

1215.207-70    Handling  proposais  and 
information. 

(a)  Offerors*  proposals  and 
information  received  in  response  to  a 
request  for  information  shall  be  marked 
as  required  by  TAM  1203.104-5.  as 
applicable. 

(b)  Proposals  may  be  released  outside 
the  Government  if  it  is  necessary  to 
receive  the  most  competent  technical 
and/or  management  evaluation 
available. 

Supart  1215.4— Contract  Pricing 
1215.404    Proposal  analysis. 

1215.404-470    Payment  of  profit  or  fee. 

The  contracting  officer  shall  not  pay 
profit  or  fee  on  undefinitized  contracts 
or  undefinitized  contract  modifications. 
Any  profit  or  fee  earned  shall  be  paid 
after  the  contract  or  modification  is 
definitized. 

Subpart  1215.6— Unsolicited  Proposals 

1215.602    Policy. 

It  is  the  policy  of  the  Department  of 
Transportation  (DOT)  to  encourage  the 
submission  of  new  and  innovative  ideas 
which  will  support  DOT'S  mission. 
Through  the  various  Operating 
Administrations  (OA),  DOT  is 
responsible  for  transportation  safety 
improvements  and  endorsement, 
international  transportation  agreements 
and  the  continuity  of  transportation 
services  in  the  public  interest. 


1215.603  General. 

EKDT  will  accept  for  review  and 
consideration,  unsolicited  proposals 
&t)m  any  entity.  However,  DOT  will  not 
pay  any  costs  associated  with  the 
preparation  of  these  proposals. 
Proposals  which  do  not  meet  the 
definition  and  applicable  content  and 
marking  requirements  of  (FAR)  48  CFR 
15.6  will  not  be  considered  under  any 
circumstances  and  will  be  retiuned  to 
the  submitter. 

1 21 5.604  Agency  points  of  contact 

(a)  The  DOT  does  not  have  a 
centralized  location  to  receive 
imsolicited  proposals.  The  effort 
submitted  in  the  proposal  determines 
which  DOT  OA  should  receive  and 
evaluate  the  proposal. 

(b)  Proposers  should  submit  proposals 
to  the  cognizant  OA  contracting  office 
for  appropriate  handling.  Specific 
information  concerning  each  DOT  OA 
and  the  type  of  commodities  which  they 
normally  procure  are  available  on  the 
worldwide  web  at  http://www.dot.gov. 
Proposers  are  urged  to  contact  these 
contracting/procurement  offices  prior  to 
submitting  a  proposal  to  ensure  that  the 
proposal  is  bteing  submitted  to  the 
appropriate  contracting  office  for  action. 
This  action  will  serve  to  reduce 
paperwork  and  time  for  the  Government 
and  the  proposer. 

1215.606    Agency  procedures. 

(a)  The  OA  contracting  o^ice  is 
designated  as  the  point  of  contact  for 
receipt  of  unsolicited  proposals.  Persons 
within  DOT  (e.g.,  technical  personnel) 
who  receive  imsolicited  proposals  shall 
forward  the  document  to  their  cognizant 
contracting  office. 

(b)  Within  ten  working  days  after 
receipt  of  an  unsolicited  proposal,  the 
contracting  office  shall  review  the 
proposal  and  determine  whether  the 
proposal  meets  the  content  and  marking 
requirements  of  (FAR)  48  CFR  15.6.  If 
the  proposal  does  not  meet  these 
requirements,  it  shall  be  returned  to  the 
submitter  giving  the  reasons  for 
noncompliance. 

1215.606-2    Evaluation. 

(a)  If  the  proposal  is  in  compliance, 
the  contracting  office  shall  acknowledge 
receipt  of  the  proposal  to  the  proposer 
and  give  the  date  the  proposal 
evaluation  is  expected  to  be  completed. 
The  proposal  shall  be  marked  as 
required  by  (FAR)  48  CFR  15.609  and 
forwarded  to  the  appropriate  technical 
office  for  evaluation.  The  evaluating 
office  shall  be  given  reasonable  time  to 
complete  the  evaluation.  However,  in  no 
event  should  an  evaluation  take  more 
than  sixty  calendar  dayt>  after  receipt  of 
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the  proposal  fexcept  under  extenuating 
circumstances.  Contracting  offices  shall 
establish  a  sjistem  to  ensure  that  this 
timeframe  is  met.  If  the  date  can  not  be 
met,  the  proposer  shall  be  advised 
accordingly  and  be  given  a  revised 
evaluation  completion  date. 

(b)  The  evaluating  office  shall  neither 
reproduce  nor  disseminate  the  proposal 
to  other  offices  without  the  consent  of 
the  contracting  office  from  which  the 
proposal  wasj  received  for  evaluation.  If 
additional  information  from  the 
proposer  is  r^uired  by  the  evaluating 
office,  the  eviluator  shall  convey  this 
request  to  thd  contracting  office  in  lieu 
of  the  proposer.  The  evaluator  shall  not 
communicate  directly  with  the 
originator  of  the  proposal. 

(c)  If  the  evfaluator  recommends 
acceptance  of  the  proposal,  the 
cognizant  contracting  officer  shall 
ensure  compliance  with  all  of  the 
requirements  of  (FAR)  48  CFR  15.607. 

PART  1237-^ERVICE  CONTRACTING 

9.  Subpart  11237.1  is  amended  by 
revising  §§  1237.104, 1237.104-90,  and 
1237.104-91  lo  read  as  follows: 

Subpart  1237.1— Service  Contracts- 
General 

1 237. 1 04    Personal  services  contracts. 
(USCG) 


1237.104-90   Delegation  of  authority. 
(USCQ) 

(a)  Section  733(a)  of  Pub.  L.  104-106, 
the  DOD  Authorization  Act  of  1996, 
amended  Title  10  of  the  United  States 
Code  to  incliJde  a  new  provision  which 
authorizes  thp  Secretary,  with  respect  to 
the  Coast  Gu^,  to  enter  into  personal 
services  contracts  at  medical  treatment 
facilities  (10  p.S.C.  1091). 

(b)  The  autnority  of  the  Secretary  of 
Transportation  under  Pub.  L.  104-106  to 
award  personal  services  contracts  for 
medical  services  at  facilities  for  the 
Coast  Guard  is  delegated  to  the  HCA 
with  the  authority  to  redelegate  to 
contracting  officers  under  procedures 
established  by  the  HCA,  who  will 
address  applicable  statutory  limitations 
under  sectioii  1091A  of  Title  10  U.S.C. 

1 237. 1 04-91    Personal  services  contracts 
with  Individuals  under  ttie  authority  of  10 
U.S.C.  1091.  (USCG) 

(a)  Personal  services  contracts  for 
health  care  services  are  authorized  by  10 
U.S.C.  1091  fbr  the  Coast  Guard. 
Sources  for  contracts  for  health  care 
services  und^r  the  authority  of  10  U.S.C. 
1091  shall  bei  selected  through 
procedures  established  in  this  section. 
These  procedures  do  not  apply  to 
contracts  awarded  to  business  entities 
other  than  individuals.  Selections  made 


using  the  procedures  in  this  section  are 
exempt  by  statute  from  (TAR)  48  CFR 
part  1206  competition  requirements  (see 
(TAR)  48  CFR  part  1206.9000  (USCG)) 
and  from  (FAR)  48  CFR  part  6 
competition  requirements. 

(bj  The  contracting  officer  must 
provide  adequate  advance  notice  of 
contracting  opportunities  to  individuals 
residing  in  the  area  of  the  facility.  The 
notice  should  include  the  qualification 
criteria  against  which  individuals 
responding  shall  be  evaluated. 
Contracting  officers  shall  solicit  offerors 
through  the  most  effective  means  of 
seeking  competition,  such  as  a  local 
publication  which  serves  the  area  of  the 
facility.  Acquisitions  for  health  care 
services  using  personal  services 
contracts  are  exempt  fi-om  posting  and 
synopsis  requirements  of  (FAR)  48  CFR 
part  5. 

(c)  The  contracting  officer  shall 
provide  the  qualifications  of  individuals 
responding  to  the  notice  to  the 
representative(s)  responsible  for 
evaluation  and  ranking  in  accordance 
with  the  evaluation  procedures. 
Individuals  must  be  considered  solely 
on  the  professional  qualifications 
established  for  the  particular  health  care 
services  being  acquired  and  the 
Government's  estimate  of  reasonable 
rates,  fees,  or  costs.  The 
representative(s)  responsible  for  the 
evaluation  and  ranking  shall  provide  the 
contracting  officer  with  rationale  for  the 
ranking  of  the  individuals  consistent 
with  the  required  qualifications. 

(d)  Upon  receipt  of  the  ranked  listing 
of  offerors,  the  contracting  officer  shall 
either: 

(1)  Enter  into  negotiations  with  the 
highest  ranked  offeror.  If  a  mutually 
satisfactory  contract  cannot  be 
negotiated,  the  contracting  officer  shall 
terminate  negotiations  with  the  highest 
ranked  offeror  and  enter  into 
negotiations  with  the  next  highest,  or; 

(2)  Enter  into  negotiations  with  all 
qualified  offerors  and  select  on  the  basis 
of  qualifications  and  rates,  fees,  or  other 
costs. 

(e)  In  the  event  only  one  individual 
responds  to  an  advertised  requirement, 
the  contracting  officer  is  authorized  to 
negotiate  the  contract  award.  In  this 
case,  the  individual  must  still  meet  the 
minimum  qualifications  of  the 
requirement  and  the  contracting  officer 
must  be  able  to  make  a  determination 
that  the  price  is  fair  and  reasonable. 

(f)  If  a  fair  and  reasonable  price 
cannot  be  obtained  from  a  qualified 
individual,  the  requirement  should  be 
canceled  and  acquired  using  procedures 
other  than  those  set  forth  in  this  section. 

(g)  The  total  amount  paid  to  an 
individual  in  any  year  for  health  care 


services  under  a  personal  services 
contract  shall  not  exceed  the  paycap  in 
COMDTINST  M4200.19  (series),  Coast 
Guard  Acquisition  Procedures. 

(h)  The  contract  may  provide  for  the 
same  per  diem  and  travel  expenses 
authorized  for  a  Government  employee, 
including  actual  transportation  and  per 
diem  in  lieu  of  subsistence  for  travel 
between  home  or  place  of  business  and 
official  duty  station  and  only  for  travel 
outside  the  local  area  in  support  of  the 
statement  of  work. 

(i)  Coordinate  benefits,  taxes  and 
maintenance  of  records  with  the 
appropriate  office(s). 

(j)  The  contracting  officer  shall  insure 
that  contract  funds  are  sufficient  to 
cover  all  contingency  items  that  may  be 
cited  in  the  statement  of  work  for  health 
care  services. 

9a.  Subpart  1237.90  is  revised  to  read 
as  follows: 

Subpart  1237.90 — Mortuary  Services 

1 237.9000    Solicitation  provisions  and 
contract  clauses.  (USCG) 

(a)  The  contracting  officer  shall  insert 
the  following  clauses  in  solicitations 
and  contracts  for  mortuary  services. 
However,  USCG  clauses  (TAR)  48  CFR 
1252.237-91  and  1252.237-97  shall  not 
be  inserted  in  solicitations  and  contracts 
that  include  port  of  entry  requirements: 

(1)  (TAR)  48  CFR  1252.237-90, 
Requirements; 

(2)  (TAR)  48  CFR  1252.237-91,  Area 
of  Performance; 

(3)  (TAR)  48  CFR  1252.237-92, 
Performance  and  Delivery; 

(4)  (TAR)  48  CFR  1252.237-93, 
Subcontracting; 

(5)  (TAR)  48  CFR  1252.237-94. 
Termination  for  Default; 

(6)  (TAR)  48  CFR  1252.237-95.  Group 
Interment; 

(7)  (TAR)  48  CFR  1252.237-96. 
Permits; 

(8)  (TAR)  48  CFR  1252.237-97. 
Facility  Requirements;  and 

(9)  (TAR)  48  CFR  1252.237-98, 
Preparation  History. 

(b)  The  contracting  officer  shall  insert 
USCG  provision  (TAR)  48  CFR 
1252.237-99,  Award  to  Single  Offeror, 
in  all  sealed  bid  solicitations  for 
mortuary  services.  Use  the  basic 
provision  with  Alternate  I  in  negotiated 
solicitations  for  mortuary  services. 

(c)  The  contracting  officer  shall  insert 
(FAR)  48  CFR  52.245-4,  Government- 
Furnished  Property  (Short  Form)  in 
solicitations  and  contracts  that  include 
port  of  entry  requirements. 
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PART  1252— SOLICITATION  AND 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  1252.2— Texts  of  Provisions 
and  Clauses 

1252.211-71, 1252.215-70, 1252.215-71, 
1252.216-72,  and  1252.216-73    [Amended] 

10.  Section  1252.211-71,  first 
paragraph  is  amended  by  removing  the 
citation"A(TAR)  48  CFR  1211.204"  and 
adding  in  its  place  the  citation  "A(TAR) 
48  CFR  1211.204-70"; 

10a.  1252.215-70,  first  paragraph  is 
amended  by  removing  the  citation 
"A(TAR)  48  CFR  1215.106"  and  adding 
in  its  place  the  citation  "A(TAR)  48  CFR 
1215.204-3"; 

10b.  1252.216-71,  first  paragraph  is 
amended  by  removing  the  citation 
"A(TAR)  48  CFR  1216.405(a)"  and 
adding  in  its  place  the  citation  "A(TAR) 
48  CFR  1216.406"; 

10c.  1252.216-72,  first  paragraph  is 
amended  by  removing  the  citation 
"A(TAR)  48  CFR  1216.405(b)"  and 
adding  in  its  place  the  citation  "A(TAR) 
48  CFR  1216.406"; 

lOd.  1252.216-73,  first  paragraph  is 
amended  by  removing  the  citation 
"A(TAR)  48  CFR  1216.405(c)"  and 
adding  in  its  place  the  citation  "A(TAR) 
48  CFR  1216.406". 

11.  Section  1252.211-90  is  added  and 
sections  1252.213-90,  1252.220-90, 
1252.228-90,  and  1252-237-90  thru 
1252-237.99  are  revised  to  read  as 
follows: 

1252.21 1-90    Bar  coding  requirement 
(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1211.204-90  and 
1213.302-590,  insert  the  following 
clause: 

Bar  Coding  Requirements  (Oct  1996) 

Item  markings  shall  include  bar  coding  in 
accordance  with  MIL-STD-1189  as  clarified 
below: 

(a)  The  stock  number  shall  be  bar  coded 
with  no  prefixes,  dashes,  spaces,  or  suffixes 
encoded.  The  contract  number,  the  delivery 
order,  or  call  order  number,  when  used,  shall 
be  bar  coded  with  no  spaces  or  dashes 
encoded. 

(b)  Proves  and  suffixes  to  the  stock 
number  may  be  included  in  the  OCR-A  in- 
the-clear  markings,  but  not  in  the  bar  code. 

(c)  Preferred  Bar  Code  Density  (characters 
per  inch  as  defined  in  MIL-STD-1189)  is 
"standard,"  but  densities  from  "standard"  to 
"low"  are  acceptable. 

(d)  OCR-A  characters  do  not  have  to  be 
machine  readable. 

(e)  Bar  coding  shall  be  machine  readable. 

(f)  Unless  otherwise  specified  herein, 
minimum  bar  code  height  shall  be  0.25  inch 
(6.4  mm)  or  15  percent  of  the  bar  code  length, 
whichever  is  greater. 


(g)  The  preferred  position  of  the  OCR-A 
characters  is  below  the  bar  codes,  but  the 
OCR-A  characters  may  be  above  the  bar 
codes. 

(h)  On  outer  containers  contractors  shall 
either; 

(1)  Encode  the  stock  numbers  and  contract 
number  in  one  line  of  bar  code  with  the  stock 
number  appearing  first;  or 

(2)  Encode  the  item  stock  number  and 
contract  number  on  two  labels,  with  the  top 
label  containing  the  stock  number  and  the 
lower  label  containing  the  contract  number. 

(i)  On  unit  and  intermediate  containers,  the 
item  stock  number  in  bar  code  with  OCR-A 
below  may  be  on  the  same  label  as  the  other 
data  (identification  markings)  required  by 
MIL-STD-129H.  However,  the  bar  code  stock 
number  shall  appear  on  the  top  line  with 
OCR-A  characters  on  the  second  line;  the 
OCR-A  characters  may  include  the  stock 
number  prefix  and  suffix,  or  alternatively,  the 
complete  stock  number  including  any  prefix 
and  suffix,  shall  be  repeated  as  part  of  the 
identification  markings. 

(j)  Exclusions  from  bar  code  markings  are: 

(1)  Multi-packs/consolidation  containers 
(containers  with  two  or  more  different  stock 
numbers  within). 

(2)  Reusable  shipping  containers  used  for 
multiple/different  stock  number  applicaUons. 

(3)  Items  consigned  to  a  prime  contractor's 
plant  for  installation  in  production. 

(End  of  clause) 

1252.213-90    Evaluation  factor  for  Coast 
Guard  performance  of  bar  coding 
requirement  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1213.106-190,  insert  the 
following  provision: 

Evaluation  Factor  for  Coast  Guard 
Performance  of  Bar  Coding  Requirement 
(Oct  1994) 

If  a  small  business  cannot  provide,  the  bar 
coding  requirement,  as  indicated  elsewhere 
in  the  schedule,  the  contracting  officer  will 
apply  the  following  formula  to  the  quoted 
amounts: 

(a)  Unit  price  quoted  by  small  business 
$ 

(b)  Add  unit  cost  to  the  USCG  to  provide 
bar  coding  S 

(c)  Adjusted  unit  price  (add  lines  a. 
and  b.)  $ 

The  line  (c)  amount  will  become  the 
amount  the  contracting  officer  considered 
when  determining  the  lowest  quoted  amount. 
(End  of  provision) 

1252.220-90    Local  hire.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1220.9001,  insert  the 
following  clause: 

Local  Hire  (Oct  1994) 

The  Contractor  shall  employ,  for  the 
purpose  of  performing  this  contract  in  whole 
or  in  part  in  a  State  that  has  an 
unemployment  rate  in  excess  of  the  national 
average  rate  of  unemployment  (as  defined  by 
the  Secretary  of  Labor),  individuals  who  are 
local  residents  and  who,  in  the  case  of  any 
craft  or  trade,  possess  or  would  be  able  to 


acquire  promptly  the  necessary  skills.  Local 
Resident  means  a  resident  or  an  individual 
who  commutes  daily  to  that  State. 
(End  of  clause) 

1252.228-90    Notification  of  IMiller  Act 
payment  bond  protection.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1228.106-490,  insert  the 
following  clause: 

Notification  of  Miller  Act  Payment  Bond 
Protection  (Oct  1994) 

This  notice  clause  shall  be  inserted  by  first 
tier  subcontractors  in  all  their  subcontracts 
and  shall  contain  the  surety  which  has 
provided  the  payment  bond  under  the  prime 
contract. 

(a)  The  prime  contract  is  subject  to  the 
Miller  Act  (40  U.S.C.  270),  under  which  the 
prime  contractor  has  obtained  a  payment 
bond.  This  payment  bond  may  provide 
certain  unpaid  employees,  suppliers,  and 
subcontractors  a  right  to  sue  the  bonding 
surety  under  the  Miller  Act  for  amounts 
owned  for  work  performed  and  materials 
delivery  under  the  prime  contract. 

(b)  Persons  believing  that  they  have  legal 
remedies  under  the  Miller  Act  should  consult 
their  legal  advisor  regarding  the  proper  steps 
to  take  to  obtain  these  remedies.  This  notice 
clause  does  not  provide  any  party  any  rights 
against  the  Federal  Government,  or  create 
any  relationship,  contractual  or  otherwise, 
between  the  Federal  Government  and  any 
private  party. 

(c)  The  surety  which  has  provided  the 
payment  bond  under  the  prime  contract  is: 

(Name) 

(Street  Address) 

(City,  State,  Zip  Code) 

(Contact  &  Tel.  No.) 
(End  of  clause) 

1252.237-90    Requirements.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Requirements  (Oct  1994) 

(a)  Except  as  provided  in  paragraphs  (c) 
and  (d)  of  this  clause,  the  Government  will 
order  from  the  Contractor  all  of  its 
requirements  in  the  area  of  performance  for 
the  supplies  and  services  listed  in  the 
schedule  of  this  contract. 

(b)  Each  order  will  be  issued  as  a  delivery 
order  and  will  list — 

(1)  The  supplies  or  services  being  ordered; 

(2)  The  quantities  to  be  furnished: 

(3)  Delivery  or  performance  dates; 

(4)  Place  of  delivery  or  performance; 

(5)  Packing  and  shipping  instructions; 

(6)  The  address  to  send  invoices:  and 

(7)  The  funds  from  which  payment  will  be 
made. 

(c)  The  Government  may  elect  not  to  order 
supplies  and  services  under  this  contract  in 
instances  where  the  body  is  removed  bom 
the  area  for  medical,  scieiitific,  or  other 
reason. 
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(d)  In  an  epidemic  or  other  emergency,  the 
contracting  activity  may  obtain  services 
beyond  the  cajjacity  of  the  Contractor's 
fecilities  from  pther  sources. 

(e)  Contracting  Officers  of  the  following 
activities  may  trder  services  and  supplies 
under  this  contract — 


(End  of  clause)! 
i 
1252.237-61    Area  of  performance.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CF]^  1237.9000,  insert  the 
following  clalise: 

Area  of  Penformance  (Oct  1994) 

(a)  The  area  i  )f  performance  is  as  specified 
in  the  contract, 

(b)  The  Contractor  shall  take  possession  of 
the  remains  at  |he  place  where  they  are 
located,  transport  them  to  the  Contractor's 
place  of  preparation,  and  later  transport  them 
to  a  place  designated  by  the  Contracting 
Officer.  I 

(c)  The  Contiactor  will  not  be  reimbursed 
for  transportatiJDn  when  both  the  place  where 
the  remains  w^  located  and  the  delivery 
point  are  within  the  area  of  performance. 

(d)  If  remain*  are  located  outside  the  area 
of  performance),  the  Contracting  Officer  may 
place  an  order  With  the  Contractor  under  this 
contract  or  mat  obtain  the  services 
elsewhere.  If  the  Contracting  Officer  requires 
the  Contractor  jo  transport  the  remains  into 
the  area  of  perft>rmance,  the  Contractor  shall 
be  paid  the  amf>unt  per  mile  in  the  schedule 
for  the  numberlof  miles  required  to  transport 
the  remains  by  a  reasonable  route  &om  the 
[>oint  where  located  to  the  boundary  of  the 
area  of  fjerforniance. 

(e)  The  Contacting  Officer  may  require  the 
Contractor  to  deliver  remains  to  any  point 
within  100  milks  of  the  area  of  performance. 
In  this  case,  tht  Contractor  shall  be  paid  the 
amount  per  mile  in  the  schedule  for  the 
number  of  mil^  required  to  transport  the 

sonable  route  from  the 
area  of  performance  to  the 


remains  by  a 
boundary  of  th 
delivery  point. 
(End  of  clause) 


srformance  and  delivery. 


1252.237-92 
(USCG) 

As  preschfa  »d  in  USCG  guidance  at 
(TAR)  48  CFI^  1237.9000,  insert  the 
following  clalise: 

Performance  a^d  Delivery  (Oct  1994) 

(a)  The  Contaactor  shall  furnish  the 
material  ordere  d  and  perform  the  services 
specified  as  pn  imptly  as  possible  but  not 
later  than  36  hdurs  after  receiving 
notification  to  lemove  the  remains,  excluding 
the  time  necess  ary  for  the  Government  to 
inspect  and  ch(  ck  results  of  preparation. 

(b)  The  Gove  nment  may,  at  no  additional 
charge,  require  the  Contractor  to  hold  the 
remains  for  an  idditional  period  not  to 
exceed  72  hours  from  the  time  the  remains 
are  casketed  an  d  final  inspection  completed. 
(End  of  clause) 


1252.237-83    Subcontracting.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Subcontracting  (Oct  1994) 

The  Contractor  shall  not  subcontract  any 
work  under  this  contract  without  the 
Contracting  Officer's  written  approval.  This 
clause  does  not  apply  to  contracts  of 
employment  between  the  Contractor  and  its 
personnel. 
(End  of  clause] 

1252.237-94    Termination  for  default 

(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Termination  for  Default  (Oct  1994) 

(a)  This  clause  supplements  and  is  in 
addition  to  the  Default  clause  of  this  contract. 

(b)  The  Contracting  Officer  may  terminate 
this  contract  for  default  by  written  notice 
without  the  ten  day  notice  required  by 
paragraph  (a)(2)  of  the  Default  clause  if^ 

(1)  The  Contractor,  through  circumstances 
reasonably  within  its  control  or  that  of  its 
employees,  performs  any  act  under  or  in 
connection  with  this  contract,  or  fails  in  the 
performance  of  any  service  under  this 
contract  and  the  act  or  failures  may 
reasonably  be  considered  to  reflect  discredit 
upon  the  Department  of  Trans]X>rtation  in 
fulfilling  its  responsibility  for  proper  care  of 
remains; 

(2)  The  Contractor,  or  its  employees, 
solicits  relatives  or  friends  of  the  deceased  to 
purchase  supplies  or  services  not  under  this 
contract.  (The  Contractor  may  furnish 
supplies  or  arrange  for  services  not  under 
this  contract,  only  if  representatives  of  the 
deceased  voluntarily  request,  select,  and  pay 
for  them.); 

(3)  The  services  or  any  part  of  the  services 
are  performed  by  anyone  other  than  the 
Contractor  or  the  Contractor's  employees 
without  the  written  authorization  of  the 
Contracting  Officer; 

(4)  The  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains; 
or  (5)  The  Contractor  mentions  or  otherwise 
uses  this  contract  in  its  advertising  in  any 
way.  (End  of  clause) 

1252.237-95    Group  interment  (USCG) 
As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Group  Interment  (Oct  1994) 

The  Government  will  pay  the  Contractor 
for  supplies  and  services  provided  for 
remains  interred  as  a  group  on  the  basis  of 
the  number  of  caskets  furnished,  rather  than 
on  the  basis  of  the  number  of  persons  in  the 
group. 

(End  of  clause) 

1252.237-96    Permits.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 


Permits  (Oct  1994) 

The  Contractor  shall  meet  all  State  and 
local  licensing  requirements  and  obtain  and 
furnish  all  necessary  health  department  and 
shipping  permits  at  no  additional  cost  to  the 
Government.  The  Contractor  shall  ensure  that 
all  necessary  health  department  permits  are 
in  order  for  disposition  of  the  remains. 
(End  of  clause) 

1252.237-97    Facility  requirements.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Facility  Requirements  (Oct  1994) 

(a)  The  Contractor's  building  shall  have 
complete  facilities  for  maintaining  the 
highest  standards  for  solemnity,  reverence, 
assistance  to  the  family,  and  prescribed    ' 
ceremonial  services. 

(b)  The  Contractor's  preparation  room  shall 
be  clean,  sanitary,  and  adequately  equipped. 

(c)  The  Contractor  shall  have,  or  be  able  to 
obtain  the  necessary  items  (e.g.  catafalques, 
structures,  trucks,  equipment)  for  religious 
services. 

(d)  The  Contractor's  funeral  home, 
furnishings,  grounds,  and  surrounding  area 
shall  present  a  clean  and  well-kept 
appearance. 

(End  of  clause) 

1252.237-88    Preparation  history.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Preparation  History  (Oct  1994) 

For  each  body  prepared,  or  for  each  casket 
handled  in  a  group  interment,  the  Contractor 
shall  state  briefly  the  results  of  the 
embalming  process  on  a  certiflcate  furnished 
by  the  Contracting  Officer. 
(End  of  clause) 

1 252.237-99    Award  to  single  offeror. 
(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  provision: 

Award  to  Single  Ofiferor  (Oct  1994) 

(a)  Award  shall  be  made  to  a  single  offeror. 

(b)  Offerors  shall  include  unit  prices  for 
each  item.  Failure  to  include  unit  prices  for 
each  item  will  be  cause  for  rejection  of  the 
entire  offer. 

(c)  The  Government  will  evaluate  offers  on 
the  basis  of  the  estimated  quantities  shown. 

(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  the  lowest  price  to  the  Government. 
(End  of  provision) 

Alternate  I  (Oct  1994) 

If  mortuary  services  are  procured  by 
negotiations,  substitute  the  following 
paragraph  (d)  for  paragraph  (d)  of  the  basic 
provision: 

(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  in  the  best  interest  of  the 
Government 
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PART  1253— FORMS 

.  12.  Sections  1253.215  and  1253.215- 
270  are  removed. 

Appendix  to  Subpart  1253.3— 
[Amended] 

13.  The  TAR  Matrix  in  the  Appendix 
to  Subpart  1253.3  is  redesignated  as  the 
Appendix  to  Part  1252  and  revised  to 
read  as  follows: 

BILUNG  COOE  4910-62-P 
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14.  Appendix  to  Subpart  1253.3  is  amended  by  deleting  Form  DOT  F  4220.44. 

(FR  Doc.  99-767  Filed  1-13-99;  8:45  am) 
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DEPARTMENF  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  5f71 

[Docket  No.  N^^SA-98-4980;  Notice  1] 

RIN2127-AH2^ 

Federal  Motet  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  Natioiial  Highway  Traffic 
Safety  AdminlsU-ation  (NHTSA).  DOT. 
action:  Final  jule. 

SUMMARY:  Thii  document  amends  the 
Federal  Motorj  Vehicle  Safety  Standard 
on  occupant  cfash  protection,  FMVSS 
No.  208,  to  provide  vehicle 
manufacturer^  greater  flexibility 
regarding  the  location  of  the  telltale  for 
air  bag  on-off  switches  in  new  motor 
vehicles.  It  elijninates  the  requirement 
that  the  telltale  be  located  on  the  vehicle 
dashboard.  Retention  of  that 
requirement  is  unnecessary  since  the 
standard  continues  to  require  that  the 
telltale  must  be  clearly  visible  from  all 
front  seat  seatikig  positions.  This  rule 
also  adds  a  requirement  that  the  telltale 
be  located  within  the  vehicle's  interior. 
The  rule  make$  the  telltale  location 
requirements  ih  the  standard  consistent 
with  those  in  the  agency's  regulation 
permitting  the  retrofitting  of  used 
vehicles  with  ^r  bag  on-off  switches. 
EFFECTIVE  DAT^:  This  rule  is  effective  on 
January  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues:  Mr.  Clarke 
Harper,  Chief,  Light  Duty  Vehicle 
Division,  NPS-[-ll,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street!  SW,  Washington,  DC 
20590.  TelephW:  (202)  366-2264.  Fax: 
(202)  366-4326. 

For  legal  issues:  Ms.  Rebecca 
MacPherson,  bffice  of  Chief  Counsel, 
NCC-20,  National  Highway  Traffic 
Safety  Admini  strati  on,  400  Seventh 
Street.  SW,  Washington.  DC  20590. 
Telephone:  (2C  2)  366-2992.  Fax:  (202) 
366-3820. 
SUPPLEMENTARV  INFORMATION: 

I.  Background 

This  rule  responds  to  a  petition  from 
Volkswagen  off  America,  Inc.  requesting 
the  agency  to  afrnend  Federal  Motor 
Vehicle  Safety  Standard  No.  208 
(FMVSS  No.  2^8)  by  eliminating  the 
requirement  that  the  telltale  for  air  bag 
on-off  (cutoff) !  iwitches  in  new  motor 
vehicles  be  located  on  the  vehicle 
dashboard.  Eli<nination  of  this 
requirement  wtuld  make  the  telltale 
requirements  f  )r  new  vehicles  equipped 


with  an  on-off  switch  consistent  with 
the  requirements  in  Fart  595  for  the 
telltales  for  retrofit  on-off  switches,  i.e., 
switches  installed  in  used  vehicles.  Part 
595  exempts  commercial  entities  from 
the  statutory  prohibition  against  making 
federally-required  vehicle  safety 
equipment  inoperative  for  the  purpose 
of  allowing  those  entities  to  install 
retrofit  switches. 

On  October  7,  1994,  NHTSA 
published  a  notice  of  proposed 
rulemaking  proposing  to  amend  FMVSS 
No.  208  by  giving  manufacturers  the 
option  of  installing  a  manual  passenger- 
side  air  bag  on-off  switch  in  new 
vehicles  that  either  lacked  a  rear  seat  or 
had  a  rear  seat  too  small  to 
accommodate  a  rear-facing  infant 
restraint  (59  FR  51158).  The  proposal 
was  issued  in  response  to  concerns  that 
deploying  air  bags  can  seriously  injure 
children  appropriately  restrained  in  a 
rear-facing  infant  restraint. 

In  that  document,  NHTSA  proposed 
requiring  "a  telltale  light  on  the 
dashboard  that  is  clearly  visible  from 
both  the  driver  and  front  passenger 
seating  positions  and  that  is  illuminated 
whenever  the  passenger  air  bag  has  been 
deactivated  by  means  of  the  cutoff 
device."  NHTSA  went  on  to  explain  that 
it 

believes  that  the  indicator  should  be  visible 
to  the  driver  as  a  reminder  that  the  passenger 
air  bag  is,  or  is  not,  functioning.  NHTSA 
t>elieves  that  the  indicator  should  be  also 
visible  from  the  passenger  seating  position  as 
a  warning  to  non-infant  occupants  that  they 
are  not  protected  by  their  air  bag. 

On  May  23, 1995,  NHTSA  issued  a 
final  rule  giving  vehicle  manufacturers 
the  option  of  installing  a  manual 
passenger-side  air  bag  on-off  switch  in 
vehicles  with  either  no  rear  seat  or  with 
a  rear  seat  inadequate  for 
accommodating  a  rear-facing  infant 
restraint  (60  FR  27233).  The  final  rule 
required  the  on-off  switch  be  operable 
by  the  ignition  key,  be  separate  from  the 
ignition  switch,  remain  deactivated 
imtil  affirmatively  reactivated  by 
turning  the  switch,  and  be  accompanied 
by  the  telltale  that  is  the  subject  of  this 
rule. 

On  November  21. 1997,  NHTSA 
issued  a  final  rule  establishing  Part  595 
and  allowing  owners  of  used  vehicles  to 
have  their  vehicles  retrofitted  by 
commercial  entities  with  air  bag  on-off 
switches,  subject  to  certain  conditions 
(62  FR  62406).  Such  switches  are 
available  for  both  driver  and  passenger 
seating  positions  as  long  as  the 
conditions  for  each  seating  position  are 
met  by  the  vehicle  owner  and  the  entity 
that  installs  the  switches.  The  switch 
requirements  were  largely  patterned 
after  the  requirements  for  a  passenger- 


side  switch  in  FMVSS  No.  208. 
However,  in  order  to  provide  vehicle 
manufacturers  with  more  flexibility  in 
fitting  a  telltale  light  into  a  vehicle  not 
originally  designed  to  accommodate  it, 
Part  595  did  not  include  a  requirement 
that  the  telltale  for  retrofit  switches  be 
installed  in  the  vehicle  dashboard.  It  did 
adopt  the  requirement  that  the  telltale 
for  a  passenger-side  air  bag  switch  be 
clearly  visible  ft-om  both  the  driver  and 
front  passenger  seat  positions. 

On  March  23, 1998,  Volkswagen  of 
America,  Inc.  submitted  a  petition 
requesting  the  agency  to  initiate  a 
rulemaking  proceeding  to  amend 
FMVSS  No.  208  by  eliminating  the 
requirement  that  the  telltale  for  an  on- 
off  switch  in  a  new  motor  vehicle  be 
located  on  the  vehicle  dashboard. 
Volkswagen  maintained  that  the  ciurent 
requirement  is  unnecessarily  design 
restrictive  and  that  eliminating  the 
dashboard  requirement  would  not  be 
detrimental  to  motor  vehicle  safety. 

NHTSA  proposed  eliminating  that 
requirement  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  on  July 
20,  1998  (63  FR  38795)  because  the 
agency  tentatively  concluded  that  the 
requirement  is  not  necessary  to  ensure 
the  telltale's  visibility.  The  agency 
articulated  its  belief  that  there  are  other 
locations  (e.g.,  the  console)  within  the 
vehicle's  interior  in  which  the  telltale 
would  be  sufficiently  noticeable  by  all 
front  seat  occupants.  For  example, 
General  Motors  installs  telltale  lights 
above  the  rearview  mirror  for  vehicles 
with  retrofit  on-off  switches. 

NHTSA  noted  that  in  the  final  rule 
establishing  Part  595,  it  did  not  require 
that  the  telltale  be  located  on  the  vehicle 
dashboard.  Instead,  it  simply  specified 
that  the  telltale  must  be  visible  from  the 
driver  and  front  passenger  seating 
positions  and  that  the  telltale  must  be 
located  within  the  vehicle's  interior. 
These  conditions  allow,  but  do  not 
require,  the  placement  of  the  telltale  on 
the  vehicle  dashboard. 

NHTSA  proposed  amending  FMVSS 
No.  208  to  allow  the  placement  of  a 
telltale  in  a  location  other  than  the 
vehicle  dashboard  as  long  as  the  telltale 
is  visible  to  all  occupants  of  the  front 
seat  and  is  located  within  the  vehicle's 
interior.  This  second  requirement  was 
proposed  to  make  FMVSS  No.  208 
consistent  with  Part  595  and  because 
NHTSA  believed  external  conditions 
like  rain  or  snow  could  prevent  the 
telltale  from  being  clearly  visible  at  all 
times. 

The  agency  sought  comment  on 
whether  there  would  be  any  degradation 
of  safety  by  not  requiring  uniformity  of 
the  telltale's  location,  i.e.,  on  the  vehicle 
dashboard. 
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II.  Discussion  of  Comments  and  Agency 
Decision 

NHTSA  received  six  comments  in 
response  to  its  NPRM.  Four  of  these, 
representing  the  interests  of  vehicle 
manufacturers,'  supported  the  proposed 
change  without  significant  comment.  A 
comment  filed  by  Advocates  for 
Highway  and  Auto  Safety  (Advocates) 
basically  supported  the  proposed 
change,  but  suggested  that  wording  be 
added  to  require  the  telltale  to  remain 
vidthin  the  driver's  immediate  forward 
field  of  vision.  The  Alliance  of 
American  Insurers  (AAI)  opposed  the 
proposed  change. 

While  Advocates  agreed  that  a  telltale 
could  be  placed  somewhere  within  the 
interior  of  the  vehicle  other  than  the 
dashboard  and  still  be  clearly  visible  to 
all  front  seat  occupants,  it  expressed  a 
concern  that  under  the  proposed 
language  there  was  no  requirement  that 
the  telltale  be  within  the  driver's 
immediate  forward  field  of  vision.  The 
agency  agrees  that  the  proposed 
regulatory  text  does  not  contain  such  a 
requirement.  It  is  not  persuaded, 
however,  by  Advocates'  position  that, 
under  the  proposed  regulatory  text,  a 
location  outside  a  driver's  immediate 
field  of  vision  "can  distract  the  driver 
from  the  driving  task".  Advocates  cited 
the  location  of  sunroof  operation 
switches  as  support  for  its  position.  The 
agency  believes  that  situation  is 
inapposite.  The  telltale  is  a  warning 
light  that  may  or  may  not  be  located 
immediately  adjacent  to  the  on-off 
switch.  Accordingly,  the  telltale  has  no 
operational  function,  and  its  status  can 
be  checked  with  a  quick  glance. 
Presumably,  any  distractions  posed  by 
sunroof  operational  switches  are  the 
result  of  drivers  trying  to  operate  the 
sunroof  while  driving  rather  than  the 
mere  presence  of  the  switch. 

Nevertheless,  NHTSA  shares 
Advocates'  concern  that  a  telltale  switch 
could  theoretically  be  placed  in  a 
location  where  it  is  arguably  clearly 
visible  to  all  front  seat  occupants  but 
not  within  the  normal  range  of  vision 
while  operating  or  riding  in  a  vehicle 
(e.g.,  near  the  interior  overhead  light  or 
along  the  vehicle's  A-pillar).  The  agency 
does  not  believe  it  is  necessary  to  define 
specific  parameters  for  installation  to 
assure  visibility. 

Instead,  NHTSA  has  added  a 
definition  of  "clearly  visible"  to  the 
regulatory  text.  Under  the  final  rule,  the 
term  shall  mean  clearly  visible  within 
the  normal  range  of  vision  throughout 
normal  driving  operations.  Likewise,  the 


telltale  should  be  visible  regardless  of 
ambient  light  conditions.^  Any  telltale 
that  necessitates  the  driver  or  passenger 
moving  out  of  his  or  her  normal  riding 
position  because  of  the  telltale's 
location,  or  that  carmot  be  seen  because 
of  adverse  ambient  lighting,  is  not 
clearly  visible  to  an  occupant. 

The  agency  expects  vehicle 
manufacturers  to  use  common  sense  and 
their  knowledge  of  driving  kinematics  to 
design  telltales  that  can  be  easily  seen 
by  the  driver  and  other  front  seat 
passengers  of  the  vehicle  during  normal 
driving  operations.  Should  the  agency 
determine  that  manufacturers  are  not 
exercising  such  care,  the  agency  will 
commence  rulemaking  to  return  to  a 
requirement  that  the  telltale  be  located 
on  the  dashboard. 

AAI  objected  to  the  proposed  change 
in  regulatory  text  for  three  reasons. 
NHTSA  has  already  addressed  one  of  its 
concerns,  poor  lighting  conditions,  in 
the  previous  paragraph.  AAI's  other 
concerns  deal  with  education  and  driver 
and  passenger  awareness  of  the  switch. 

AAI  contended  that  locating  the 
telltale  on  the  dashboard  offers  a 
safeguard  not  found  in  Part  595.  This 
safeguard,  it  avers,  is  needed  because 
FMVSS  No.  208  does  not  require  the 
extensive  educational  effort  required 
under  Part  595. 

The  agency  disagrees.  As  an  initial 
matter,  FMVSS  No.  208  does  require 
strong  warnings  in  the  vehicle  owner's 
manual,  providing  educational  guidance 
for  vehicle  owTiers.  NHTSA  is  also 
unconvinced  that  the  location  of  a 
telltale  on  the  dashboard  rather  than  in 
some  other  clearly  visible  location 
actually  acts  as  an  additional  safeguard. 
AAI  asserted  that  for  the  telhale  to  "be 
a  constant  reminder,  visible  to  the 
driver  throughout  the  operation  of  the 
vehicle",  the  telltale  must  remain  on  the 
dashboard.  NHTSA  rejects  this 
contention  and  directs  the  reader  to  its 
response  to  Advocates'  comments. 

AAI  also  maintains  that: 

(Wlhile  removal  of  the  telltale  to  another 
location  may  still  assure  it's  [sic]  visibility, 
it  may  be  easy  to  disregard,  ignore,  or  more 
importantly,  forget,  if  it  is  not  within 
constant  view  along  with  other  gauges  and 
lights.  Further,  passengers  are  more  likely  to 


■  Comments  were  Tiled  by  Volkswagen,  General 
Motors.  Chrysler  Corporation  and  the  Association  of 
International  Automobile  ManuCacturers. 


^  NHTSA  has  already  expressed  its  position  on 
"clearly  visible"  and  adverse  ambient  light 
conditions  for  retrofit  on-off  switches  in  a  letter  to 
AirBag  Options  on  June  25. 1998.  In  that  letter  the 
agency  stated  that  "|u]nder  Part  595,  the  on-off 
twitch  telltale,  which  must  be  illuminated  when 
the  air  bag  has  been  turned  off,  must  be  clearly 
visible.  Ambient  light  conditions,  such  as  bright 
sunlight,  cannot  compromise  visibility.  If  a  switch 
manufacturer  cannot  guarantee  that  the  switch, 
when  properly  installed,  is  clearly  visible  whenever 
the  air  bag  has  been  turned  off,  the  manufacturer 
must  redesign  the  switch  to  resolve  this  problem." 


take  notice  of  an  indicator  light  on  a 
dashboard  rather  than  one  located  elsewhere, 
especially  in  an  unfamiliar  vehicle. 

The  agency  does  not  believe  that  a 
warning  light  that  is  isolated  from  other 
lights  is  more  likely  to  be  ignored  than 
one  that  is  grouped  among  a  cluster  of 
lights.  Indeed,  it  may  be  possible  that  a 
telltale  that  is  physically  separate  from 
all  other  warning  or  operational  signals 
is  more  likely  to  be  noticedlhan  one 
that  is  part  of  a  cluster  of  lights.  NHTSA 
believes  the  difference  in  the  visibiHty 
of  a  telltale,  especially  to  a  passenger, 
on  the  dashboard  versus  that  of  a  telltale 
elsewhere  within  the  interior  of  the 
vehicle  is  minimal  as  long  as  the  vehicle 
manufacturer  follows  the  agency's 
requirement  that  the  telltale  be  clearly 
visible  to  all  front  seat  occupants. 

Placement  of  a  telltale  in  a  less 
restricted  area  than  the  dashboard 
permits  wider  flexibility  in  on-off 
switch  design.  NHTSA  believes  that 
telltales  designed  in  accordance  with 
this  final  rule  will  not  result  in  any 
adverse  motor  vehicle  safety 
consequences. 

III.  Proposed  Effective  Date 

Since  the  adoption  of  the  proposal 
would  relieve  a  restriction  affecting 
safety,  NHTSA  is  making  this  rule 
effective  immediately.  NHTSA  believes 
a  delayed  effective  date  would  serve  no 
purpose  since  the  proposed  changes 
would  permit,  but  not  require  a  change 
in  the  location  of  the  switch  telltale. 

rv.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  insignificant  imder  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 
NHTSA  believes  that  this  rule  will  not 
impose  any  additional  cost  on 
manufacturers  and  consumers  since  the 
rule  only  expands  available  options  for 
the  design  of  a  telltale  for  factory- 
installed  air  bag  on-off  switches. 
Accordingly,  the  agency  believes  that 
the  economic  impacts  of  this  rule  are  so 
minimal  as  not  to  warrant  the 
preparation  of  a  full  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rule  urder  the 
Regulatory  Flexibility  .\ct.  I  hereby 
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certify  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  nufmber  of  small  entities. 

The  proposed  rule  would  affect  motor 
vehicle  manufacturers.  NHTSA 
estimates  that  there  are  only  four  small 
manufacturer$  of  passenger  cars  and 
Ught  trucks  ini  the  United  States.  These 
manufacturers  serve  a  niche  market,  and 
the  agency  believes  that  small 
manufacturers  do  not  manufacture  even 
0.1  percent  of  total  U.S.  passenger  car 
and  light  trucl  production  per  year.  The 
agency  notes  that  today's  amendment 
will  allow,  but  not  require,  changes  to 
existing  desigtis  for  these,  as  well  as 
other,  vehicle  Imanufacturers. 

Paperwork  Re^iuction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  r^uirements  for 
information  collection  associated  with 
this  rule. 

National  Environmental  Policy  Act 

NHTSA  hasjalso  analyzed  this  rule 
imder  the  National  Environmental 
PoUcy  Act  ana  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has!  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determine|d  that  this  rule  does  not 
have  significaht  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Maftdates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assesstnent  of  the  costs,  benefits 


and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  proposal  does  not  meet  the 
definition  of  a  Federal  mandate  because 
it  does  not  impose  requirements  on 
anyone.  In  addition,  annual 
expenditures  will  not  exceed  the  $100 
million  threshold. 

Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.208    [Anrwnded] 

2.  Paragraph  S4.5.4.3  of  Section 
571.208  is  revised  to  read  as  follows: 

§  571 .208    Standard  No.  208,  Occupant 
Crash  Protection. 

***** 

S4.5.4.3    A  telltale  light  in  the 
interior  of  the  vehicle  shall  be 
illuminated  whenever  the  passenger  air 
bag  is  turned  off  by  means  of  the  on-off 
switch.  The  telltale  shall  be  clearly 
visible  to  occupants  of  all  front  seating 
positions.  "Clearly  visible"  means 
within  the  normal  range  of  vision 
throughout  normal  driving  operations. 
The  telltale: 

(a)  Shall  be  yellow; 

(b)  Shall  have  the  identifying  words 
"PASSENGER  AIR  BAG  OFF"  on  the 
telltale  or  within  25  millimeters  of  the 
telltale; 

(c)  Shall  remain  illiuninated  for  the 
entire  time  that  the  air  bag  is  "off*; 

(d)  Shall  not  be  illuminated  at  any 
time  when  the  air  bag  is  "on";  and, 

(e)  Shall  not  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
this  standard. 
***** 

Issued  on  January  8, 1999. 
Ricardo  Martinez, 

Administrator. 

[PR  Doc.  99-796  Filed  1-13-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tt)e  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart93 

[Docket  No.  97-131-2] 

Horses  From  Qatar;  Change  in  Disease 
Status 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  a 
proposed  rule  concerning  the 
importation  of  horses  to  remove  Qatar 
from  the  list  of  regions  the  Animal  and 
Plant  Health  Inspection  Service 
considers  affected  with  African  horse 
sickness.  This  reopening  and  extension 
will  provide  interested  groups  and 
individuals  with  additional  time  to 
prepare  comments  on  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-131-1 
that  are  received  on  or  before  February 
16,  1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-131-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-131-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Senior  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  E^ort,  VS,  APHIS,  4700 
River  Road,  Unit  40,  Riverdale,  MD 


20737-1231,  (301)  734-3399;  ore-mail: 
john.w.cougilI@usda.gov. 
SUPPLEMENTARY  INFORMATION:  On  May 
12, 1998,  we  pubUshed  in  the  Federal 
Register  (63  FR  26099-26100  Docket 
No.  97-131-1)  a  proposed  rule 
concerning  the  importation  of  horses  to 
remove  Qatar  from  the  list  of  regions  the 
Animal  and  Plant  Health  Inspection 
Service  considers  affected  with  African 
horse  sickness.  Comments  on  the 
proposed  rule  were  required  to  be 
received  on  or  before  July  13,  1998. 

So  that  we  may  consider  comments 
received  after  that  date,  we  are 
reopening  and  extending  the  public 
comment  period  on  Dodket  No.  97-131- 
1  until  30  days  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register.  During  this  period,  other 
interested  persons  may  also  submit  their 
comments  for  our  consideration. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a.  134a,  134b, 
134c.  134d,  134f,  135, 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC.  this  23rd  day  of 
December  1998. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
HealOi  Inspection  Service. 
[FR  Doc.  99-799  Filed  1-13-99;  8:45  am] 

BILUNO  CODE  3410-34-P 


DEPARTI^ENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWA-12] 

RIN2120-AA66 

Proposed  Modification  of  the  Salt  Lake 
City  Class  B  Airspace  Area;  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
August  5, 1998.  The  FAA  proposed  to 
reconfigure  three  existing  subarea 
boundaries  in  the  Salt  Lake  City  Class 
B  airspace  area  to  enhance  the  efficiency 
of  air  traffic  operations.  However,  recent 
changes  in  air  traffic  control  (ATC) 
operational  procedures  and  an  ongoing 
review  of  Salt  Lake  City  airspace 
indicate  that  additional  changes  to  the 


Class  B  airspace  area  may  be  necessary. 
The  FAA  has  formed  a  Capacity 
Enhancement  Task  Force,  which 
consists  of  a  group  of  aviation  users  in 
the  Salt  Lake  Valley,  to  study  and 
recommend  design  changes  needed  to 
modernize  the  current  Salt  Lake  City 
Class  B  airspace  area.  Therefore,  the 
FAA  has  determined  that  withdrawal  of 
the  proposed  rule  is  warranted  in  order 
to  conduct  a  review  of  the  Salt  Lake  City 
terminal  airspace  area. 
EFFECTIVE  DATE:  January  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  August 
5.  1998,  an  NPRM  was  published  in  the 
Federal  Register  (63  FR  41743) 
proposing  to  amend  14  CFR  part  71  to 
modify  the  Salt  Lake  City,  UT,  Class  B 
airspace  area.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
process  by  submitting  written  data, 
views,  or  arguments  regarding  the 
proposal. 

In  response  to  the  proposal,  the  FAA 
received  two  comments,  one  from  the 
Air  Line  Pilots  Association  (ALPA)  and 
one  ft-om  the  National  Air  Traffic 
Controllers  Association  (NATCA). 

ALPA,  in  support  of  the  proposal, 
stated  that  the  proposed  changes  would 
be  a  "win-win"  for  instrument  flight 
rule  (IFR)  traffic  in  the  Class  B  airspace 
and  for  visual  flight  rule  (VFR)  traffic 
preferring  to  operate  outside  the  Class  B 
airspace  in  the  Salt  Lake  City  area. 
ALPA  stated  that  since  the 
reclassification  of  airspace  "Airport 
Traffic  Area"  has  been  eliminated,  there 
is  no  need  to  protect  a  5-mile  radius  of 
the  airport.  They  also  stated  that 
because  there  is  no  IFR  traffic  east  of  the 
airport  below  9,000  feet,  the  area  east  of 
the  airport  could  be  used  for  VFR 
aircraft  to  transit  the  area  east  of  the 
interstate  below  9,000  feet  without  an 
ATC  clearance.  Further,  the  proposed 
changes  should  improve  safety  and 
efficiency  of  air  traffic  operations  in  the 
area  and  establish  boundaries 
coincident  with  the  Mode  C  veil. 

NATCA,  in  opposition  to  the 
proposal,  stated  that  recent  changes  in 
operational  procedures,  and  the 
potential  for  an  increase  lu  the  number 
of  nonparticipating  aircraft  operating 
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outside  the  Class  B  airspace  area,  would 
have  a  negative  impact  on  the  positive 
control  servides  provided  to  VFR  aircraft 
in  the  area.  Tney  also  question  the 
suitability  of  khe  "see  and  avoid 
concept"  for  flight  in  the  Salt  Lake  City 
area.  In  addit  on,  NATCA  contends  that 
the  current  C  ass  B  airspace  boundaries 
should  be  increased  to  the  east  and  the 
west  instead  of  reduced;  the  current 
ceiling  should  be  raised  to  more 
accurately  reflect  current  operational 
practices;  anq  that  a  full  review  of  the 
Salt  Lake  Citjl  air  traffic  operational 
procedures  ai  d  airspace  is  needed. 
NATCA  state(  I  that  a  review  of  the 
current  airspa  ce  and  operational 
procedures  hi  s  been  initiated  by  local 
FAA  manager  [lent  and  NATCA  to 
identify  any  r  H}uired  modihcations 
needed  for  th( !  continued  safe  and 
efficient  use  c  f  the  airspace. 

In  consider  ition  of  the  conunents 
received  and  I  he  cited  review  of 
operational  cl  langes,  the  FAA  has 
reexamined  tl  ,e  proposal  and  has 
decided  to  wi  hdraw  the  proposal  at  this 
time  in  order  o  conduct  a  complete 
review  of  the  salt  Lake  City  terminal 
airspace  area.  The  recently  formed 
Capacity  Enh«Jicement  Task  Force, 
consisting  of  i  viation  users  in  the  Salt 
Lake  Valley,  will  review  the  Salt  Lake 
City  terminal  airspace  area 
configuration  jand  recommend 
operational  and  design  changes  needed 
to  modernize  ihe  current  Salt  Lake  City 
Class  B  airspace  area  to  the  FAA.  The 
FAA  will  ensure  the  requirements  of  all 
users  of  the  S^lt  Lake  City  terminal 
airspace  area  4re  considered  when 
reviewing  theirecommendations  of  the 
task  force  be  fere  any  airspace 
modifications  are  made. 

List  of  Subjects  in  14  CFR  Part  71 

Incorporation  by  reference, 


Airspace, 
Navigation  I 


air) 


TheWithdravral 

In  considers  ti on  of  the  foregoing,  the 
Notice  of  Prop  osed  Ridemaking, 
Airspace  Docl  et  No.  5-AWA-12,  as 
published  in  the  Federal  Register  on 
August  5, 1998  (63  FR  41743),  is  hereby 
withdrawn. 

Authority:  49lu.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854:  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  889. 

Issued  in  Waahington,  DC,  on  January  8, 
1999. 

Reginmld  C.  Matthews, 

Acting  Program  pirector  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  99-85;  Filed  1-13-99;  8:45  am] 
nujNO  cooc  4»i»-i»-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9ft-AAL-15] 
RIN  212&-AA66 

Proposed  Establishment  of  Colored 
Federal  Airways;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
estabhsh  17  colored  Federal  airways 
located  in  the  State  of  Alaska  (AK).  The 
FAA  is  proposing  this  action  to  improve 
the  management  of  air  traffic  operations 
in  the  State  of  Alaska  and  enhance 
safety. 

DATES:  Comments  must  be  received  on 
or  before  March  1,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
98-AAL-15,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage,  AK  99533. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  White,  Airspace  and  Rules 
Division,  ATA^OO,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA— 400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  maihng 
list  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking,  (202)  267- 
9677,  and  request  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/nara/index.html 
for  access  to  recently  pubUshed 
rulemaking  documents. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  estabUsh 
17  colored  Federal  airways  in  AK, 
specifically,  Green-1,  Green-2,  Green-3, 
Green-4,  Green-16,  Green-17,  Green-18, 
Green-19,  Red-1,  Red-2,  Amber-7,  Blue- 
1,  Blue-2,  Blue-4,  Blue-5,  Blue-7,  and 
Blue-8.  Presently,  there  are  a  niunber  of 
uncharted  nonregulatory  routes  that  use 
the  same  routings  as  these  proposed 
colored  Federal  airways,  with  the 
exception  of  Green-16,  Green-17,  Green- 
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18,  and  Green-19.  Green-16,  Green-17, 
Green-18,  and  Green-19  are  being 
proposed  as  a  result  of  the 
commissioning  of  nondirectional  radio 
beacons  at  Atqasuk,  AK,  Wainwright, 
AK,  and  Nuiqsut,  AK.  These  newly 
commissioned  navigational  faciUties 
would  provide  a  means  to  establish  an 
airway  structure  to  support  the  existing 
commercial  air  carrier  services  on  the 
North  Slope  of  Alaska,  where  currently 
nb  airway  structure  exists.  The 
remaining  uncharted  nonregulatory 
routings  are  used  daily  by  air  carrier  and 
general  aviation  aircraft.  The  FAA  is 
proposing  this  action  to  establish  these 
17  colored  Federal  airways  for  the 
following  reasons:  (1)  The  conversion  of 
these  uncharted  nonregulatory  routes  to 
colored  Federal  airways  would  add  to 
the  instrument  flight  rules  (IFR)  airway 
and  route  infrastructure  in  Alaska;  (2) 
pilots  would  be  provided  with 
minimimi  en  route  altitudes  and 
minimum  obstruction  clearance 
altitudes  information;  (3)  this 
amendment  would  estabUsh  controlled 
airspace,  thus  eliminating  some  of  the 
commercial  IFR  operations  in 
imcontrolled  airspace;  and  (4)  addition 
of  these  routes  would  improve  the 
management  of  air  traffic  operations  and 
thereby  enhance  safety. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation:  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Colored  Federal  airways  are 
published  in  paragraph  6009  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  colored  Federal  airways 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963Conip.,p.389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Parcgraph  6009(a) — Green  Federal  Airways 

*         »         *         *         * 

Green  1     [New] 

From  Adak.  AK,  NDB;  to  Elfee,  AK,  NDB. 

Green  2    [New] 

From  Borland,  AK,  NDB;  to  Woody  Island, 
AK,  NDB. 

Green  3    (New] 

From  Elfee,  AK,  NDB;  to  Woody  Island.  AK, 
NDB. 

Green  4    (New] 

From  Wood  River,  AK,  NDB;  INT  Illiamna, 
AK,  NDB.  250T  (228''M)  and  Saldo.  AK, 
220'T  (341''M);  to  Illiamna.  AK,  NDB. 


Green  16    (New) 

From  Point  Lay,  AK,  NDB;  Wainwright 

Village,  AK,  NDB;  Browerville.  AK.  NDB; 
Nuiqsut  Village.  AK,  NDB;  to  Put  River, 
AK,  NDB. 

Green  17    (New] 

From  Wainwright  Village,  AK,  NDB; 

Atqasuk,  AK,  NDB;  to  Nuiqsut  Village, 
AK.  NDB. 

Green  18    (New] 

From  Point  Lay,  AK,  NDB;  to  Atqasuk,  AK,     ' 
NDB. 

Green  19    (New] 

From  Point  Lay,  AK,  NDB;  to  Nuiqsut 
Village,  AK,  NDB. 


Paragmph  6009(b) — Red  Federal  Airways 


Red  1     (New] 

St.  Paul  Island.  AK.  NDB  20  AGL;  INT  Elfee. 
AK,  NDB,  327^  (310°M)  and  St.  Paul 
Island,  AK,  NDB,  073^  (OeCM);  INT 
Cape  Newenham.  AK  NDB,  131^ 
[urM)  and  Saldo,  AK.  NDB  262T 
(241'M);  to  Saldo.  AK.  NDB. 

Red  2    [New] 

From  Elfee,  AK,  NDB;  Point  Heiden,  AK. 
NDB;  to  INT  Homer,  AK  237"T  (213''M) 
radial  and  Uiamna,  AK,  NDB,  ISST 
(136'M)  bearing. 


Paragraph  6009(c) — Amber  Federal  Airways 
***** 

Amber  7     (New] 

From  Campbell  Lake.  AK.  NDB;  to  Mineral 
Creek,  AK,  NDB. 


Paragraph  6009(d) — Blue  Federal  Airways 


Blue  1     (New) 

From  Yukon  River,  AK,  NDB;  Evansville.  AK. 
NDB;  Utopia  Creek,  AK,  NDB;  Hotham, 
AK,  NDB;  to  Point  Lay,  AK,  NDB. 

Bhie  2    (New) 

From  Point  Lay,  AK,  NDB;  Cape  Lisbume, 
AK,  NDB;  Hotham,  AK,  NDB;  Tin  City, 
AK,  NDB;  to  Fort  Davis,  AK,  NDB. 


Blue  4     [New] 

From  Bishop,  AK,  NDB;  to  Utopia  Creek,  AK, 
NDB. 

Blue  5    (New] 

From  Cape  Lisbume,  AK,  NDB;  to  Point 
Hope,  AK,  NDB. 

*  •  •  •         • 

Blue  7    (New] 

From  Chena,  AK.  NDB;  to  Utopia  Creek,  AK, 
NDB. 

Blues    (New) 

From  Shishmaref,  AK,  NDB:  to  Tin  City,  AK, 
NDB. 

•  •  •  •  * 

Issued  in  Washington,  DC,  on  January  7, 
1999. 
Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

(FR  Doc.  99-854  Filed  1-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dotltet  No.  98-AAL-13] 
RIN2120-AA66 


Proposed  Es^ 
AK 


)lishment  of  Jet  Routes; 


AGENCY:  Federal  Aviation 
Administratioh  (FAA).  DOT. 
ACTION:  Notica  of  proposed  rulemaking 
(NPRM).  I  

summary:  Th^FAA  proposes  to 
establish  11  jet  routes  located  in  the 
State  of  Alask^  (AK).  The  FAA  is 
proposing  thi^  action  to  improve  the 
management  df  air  traffic  operations  in 
the  State  of  Aljaska  and  to  enhance 
safety. 

DATES:  Comments  must  be  received  on 
or  before  Mar<^  1. 1999. 
ADDRESSES:  S^nd  comments  on  the 
proposal  in  tri|plicate  to:  Manager.  Air 
Traffic  Divisimi.  AAL-500,  Docket  No. 
98-AAL-13,  Federal  Aviation 
Administratiop,  222  West  7th  Avenue, 
#14.  Anchorage,  AK  99533. 

The  official  docket  may  be  examined 
in  the  Rules  Ddcket,  Office  of  the  Chief 
Counsel,  Rooit  916.  800  Independence 
Avenue.  SW..  Washington  DC. 
weekdays,  exqept  Federal  holidays, 
between  8:30  J.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  White.  Airspace  and  Rules 
Division,  ATA^OO.  Office  of  Air  Traffic 
Airspace  Manigement,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARJY  INFORMATION: 

Conunents  Inyited 

Interested  ptrties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  thd  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  tike  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental  and  energy-related 
aspects  of  the  proposal. 
Conunimicati(iis  should  identify  the 
airspace  dock^  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Cpmmenters  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
fist  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking,  (202)  267- 
9677,  and  request  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

An  electronic  copy  of  this  docimient 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
wrwrw.access.gpo.gov/nara/index.html 
for  access  to  recently  published 
rulemaking  documents. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  establish 
11  jet  routes  in  AK,  specifically,  J-600, 
J-601,  J-602,  J-603,  J-604,  J-605,  J-606, 
J-609,  J-617,  J-619,  and  J-711. 

Presently,  there  are  a  number  of 
uncharted  nonregulatory  routes  that  use 
the  same  routings  as  these  proposed  jet 
routes.  The  current  routings  are  used 
daily  by  air  carrier  and  general  aviation 
aircraft.  The  FAA  is  proposing  this 
action  to  establish  these  1 1  jet  routes  for 


the  following  reasons:  (1)  The 
conversion  of  these  uncharted 
nonregulatory  routes  to  jet  routes  would 
add  to  the  instrument  flight  rules  (IFR) 
airway  and  route  infrastructure  in 
Alaska;  (2)  pilots  would  be  provided 
with  minimum  en  route  altitudes  and 
minimum  obstruction  clearance 
altitudes  information;  (3)  this 
amendment  would  establish  controlled 
airspace,  thus  eliminating  some  of  the 
commercial  IFR  operations  in 
uncontrolled  airspace;  and  (4)  addition 
of  these  routes  would  improve  the 
management  of  air  traffic  operations  and 
thereby  enhance  safety. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediu«s  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9F  dated 
September  10, 1998,  and  effective 
September  16,  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963Comp..p.  389. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  eind  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 


1-600    [New] 

From  Adak,  AK.  NDB;  to  Elfee.  AK,  NDB. 

J-601     [New] 

From  Tumbull.  AK;  Cold  Bay,  AK;  INT 
Dutch  Harbor,  AK,  NDB,  006°T  (352''M) 
and  St.  Paul  Island,  AK,  NDB,  111°T 
(OgsoM);  to  St.Paul  Island,  NDB. 

J-602     [New] 

From  Elfee.  AK,  NDB;  to  Woody  Island,  AK, 
NDB. 

1-603     [New] 

From  Elfee.  AK.  NDB;  to  Dillingham.  AK. 

1-604    [New] 

From  Borland.  AK.  NDB;  to  Woody  Island. 
AK.  NDB. 

]-605     [New] 

From  Biorka  Island.  AK;  to  Middleton  Island. 
AK. 

J-606    [New] 

From  St.  Paul  Island.  AK.  NDB;  INT  Elfee. 
AK.  NDB,  327T  (SlCM)  and  St.  Paul 
Island,  AK,  NDB,  073»T  (060''M);  to  INT 
Cape  Newenham.  AK,  NDB.  131T 
(113''M)  and  Saldo,  AK,  NDB,  AK;  262^" 
(241''M);  Saldo,  AK.  NDB. 


J-609    [New] 

From  Yukon  River.  AK,  NDB;  Evansville,  AK, 
NDB;  Utopia  Creek,  AK,  NDB;  Hotham, 
AK,  NDB:  to  Point  Uy,  AK,  NDB. 


J-617    [New] 

From  Homer,  AK;  to  Johnstone  Point,  AK. 

•         •         *         •         * 

J-619    [New] 

From  Cape  Newenham,  AK.  NDB;  to  St.  Paul 
Island,  AK.  NDB. 


J-711     [New] 

From  Biorka  Island.  AK;  INT  Hinchinbrook. 
AK,  NDB;  117^  (GQCM)  Yakutat,  AK, 
213'T  (184°M)  to  Hinchinbrook,  AK, 
NDB. 

*  *         »  *  * 

Issued  in  Washington.  DC,  on  January  7, 
1999. 

Reginald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
(FR  Doc.  99-852  Filed  1-13-99;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AAL-14] 

RIN  2120-AA66 

Proposed  Establishment  of  VOR 
Federal  Airways;  AK 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  FAA  proposes  to 
establish  four  Very  High  Frequency 
Omnidirectional  Range  (VOR)  Federal 
airways  located  in  the  State  of  Alaska 
(AK).  The  FAA  is  proposing  this  action 
to  improve  the  management  of  air  traffic 
operations  in  the  State  of  Alaska  and  to 
enhance  safety. 

DATES:  Comments  must  be  received  on 
or  before  March  1, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
98-AAL-14,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage.  AK  99533. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  White,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 


listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA-400,  800  Independence  Avenue. 
SW..  Washington.  DC  20591,  or  by 
calling  (202)  267-6783. 
Communications  must  identify  the 
notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking.  (202)  267- 
9677  for  a  copy  of  Advisory  Circular  No. 
11-2  A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/nara/index.html 
for  access  to  recently  published 
rulemaking  documents. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  establish 
foiu-  VOR  Federal  airways  in  AK, 
specifically,  V-603,  V-605,  V-617,  and 
V-621.  Presently,  there  are  a  number  of 
uncharted  nonregulatory  routes  that  use 
the  same  routings  as  these  proposed 
airways.  The  current  routings  are  used 
daily  by  air  carrier  and  general  aviation 
aircraft.  The  FAA  is  prop  jsing  to 
establish  these  four  Federal  airways  for 
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Order  12866;  (^ 
rule"  under  DC 
and  Procedure^ 
26.  1979);  and 


the  following  reasons:  (1)  The 
conversion  of  1  hese  uncharted 
nonregulatory  routes  to  VOR  Federal 
airways  wouldj  add  to  the  instrument 
flight  rules  (IFR)  airway  and  route 
infrastructure  in  Alaska;  (2)  pilots 
would  be  provided  with  minimum  en 
route  altitudes  and  minimum 
obstruction  claarance  altitudes 
information;  (3)  this  amendment  would 
establish  controlled  airspace,  thus 
eliminating  soiie  of  the  commercial  IFR 
operations  in  uncontrolled  airspace;  and 
(4)  addition  of  thes*  routes  would 
improve  the  m^agement  of  air  traffic 
operations  and]  thereby  enhance  safety. 

The  FAA  hai  determined  that  this 
regulation  onl)  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  kaep  them  operationally 
current.  Therefcre,  this  proposed 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
I)  is  not  a  "significant 
|T  Regulatory  Policies 

(44  FR  11034;  February 
(3)  does  not  warrant 
preparation  of  ^  regulatory  evaluation  as 
the  anticipated]  impact  is  so  minimal. 
Since  this  is  a  ioutine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  i^  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  J 

Alaskan  VOR  Federal  airways  are 
published  in  paragraph  6010(b)  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Alaskan  VOR  Federal 
airways  listed  ifi  this  document  would 
be  published  subsequently  in  the  Order. 

List  of  SubjectJ  in  14  CFR  Part  71 

Airspace,  Inqorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviatidn  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows:  ! 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROyTES;  AND  REPORTING 
POINTS 


1.  The  authority 
continues  to  rei  id 


Authority:  49  I ' 
40120:  E.O.  1085  I 
1963  Comp.,  p.  3^9. 


citation  for  part  71 
as  follows: 


.S.C.  106(g),  40103,  40113. 
24  FR  9565,  3  CFR.  1959- 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  60 lOib)— Alaskan  VOR  Federal 
Airways 


V-603    (New) 

From  Elfee,  AK,  NDB.  20  AGL;  to 
Dillingham.  AK. 

***** 

V-605    (New] 

From  Biorka  Island.  AK;  to  Middleton 
Island.  AK. 

***** 

V-617    [New] 

From  Homer,  AK;  to  Johnstone  Point,  AK. 

***** 

V-621     [New] 

From  Barrow.  AK.  VOR;  to  Atqasuk,  AK. 
NDB. 

***** 

Issued  in  Washington,  DC.  on  January  7. 
1999. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

(FR  Doc.  99-855  Filed  1-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  806 
RIN  0691-AA32 

Direct  Investment  Surveys:  Raising 
Exemption  Level  for  Annual  Survey  of 
Foreign  Direct  Investment  in  the  United 
States 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  documeiit  sets  forth 
proposed  rules  to  amend  its  regulation 
by  raising  the  exemption  level  for 
reporting  in  the  annual  survey  of  foreign 
direct  investment  in  the  United  States. 
The  survey  is  a  mandatory  survey 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  under  the  authority  of  the 
Litemational  Investment  and  Trade  in 
Services  Survey  Act. 
DATES:  Comments  on  the  proposed  rule 
will  receive  consideration  if  submitted 
in  waiting  on  or  before  February  16, 
1999. 


ADDRESSES:  Mail  comments  to  the  Office 
of  the  Chief.  International  Investment 
Division  (BE-50).  Bureau  of  Economic 
Analysis.  U.S.  Department  of 
Commerce.  Washington,  DC  20230,  or 
hand  deliver  them  to  Room  M-lOO, 
1441  L  Street  NW,  Washington.  DC 
20005.  Comments  received  will  be 
available  for  public  inspection  in  Room 
7005,  1441  L  Street  NW,  between  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  David  Belli,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  202-606-9800. 
SUPPLEMENTARY  INFORMATION:  The 
Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  States  (Form 
BE-15)  is  part  of  BEA's  regular  data 
collection  program  for  foreign  direct 
investment  in  the  United  States.  The 
surveys  are  mandatory  and  are 
conducted  pursuant  to  the  International 
Investment  cmd  Trade  in  Services 
Survey  Act  (22  U.S.C.  3101-3108.  as 
amended).  The  annual  survey  is 
necessary  to  provide  reliable,  useful, 
and  timely  measures  of  foreign  direct 
investment  in  the  United  States.  The 
survey  covers  all  affiUates  above  a  size- 
exemption  level  and  collects  annual 
data  on  the  financial  structure  emd 
operations  of  nonbank  U.S.  affiliates  of 
foreign  companies  needed  to  update 
similar  data  for  the  universe  of  U.S. 
affiliates  collected  once  every  5  years  in 
the  BE-12  benchmark  survey.  The  data 
are  used  to  derive  aimual  estimates  of 
the  operations  of  U.S.  affiliates  of 
foreign  companies,  including  their 
balance  sheets;  income  statements; 
property,  plant,  and  equipment;  external 
financing;  employment  and  employee 
compensation;  merchandise  trade;  sales 
of  goods  and  services;  taxes;  and 
research  and  development  (R&D) 
activity.  The  data  will  also  be  used  to 
measure  the  economic  significance  of 
foreign  direct  investment  in  the  United 
States  and  to  analyze  its  effect  on  the 
U.S.  economy.  Finally,  they  will  be  used 
in  formulating,  and  assessing  the  impact 
of,  U.S.  policy  on  foreign  direct 
investment. 

Several  revisions  to  the  survey  are 
being  proposed  to  bring  it  into 
conformity  with  the  BE-12  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 1997.  The  BE-12  is 
BEA's  quinquennial  census  of  foreign 
direct  investment  in  the  United  States; 
it  collects  annual  data  and  is  intended 
to  cover  the  universe  of  U.S.  afiiliates. 
(A  U.S.  affiliate  is  a  U.S.  business 
enterprise  in  which  a  foreign  person 


owns  or  controls  ten  percent  or  more  of 
the  voting  stock,  or  an  equivalent 
interest  in  an  unincorporated  business 
enterprise.)  Key  changes  proposed  by 
BEA  for  the  BE-15  survey  will  raise  the 
exemption  level  for  the  survey  to  $30 
million  on  the  BE-15(SF)  short  form,  up 
from  $10  million  (measured  by  the 
company's  total  assets,  sales,  or  net 
income  or  loss),  and  increasing  the 
exemption  level  at  which  the  long  form 
will  be  required  to  $100  million,  up 
from  $50  million.  Both  changes  reduce 
respondent  burden  for  smaller 
companies.  In  addition,  BEA  proposes 
several  other  changes  that  do  not  require 
a  rule  change.  The  revised  forms  will 
base  industry  coding  on  the  North 
American  Industry  Classification 
System  (NAICS)  in  place  of  the  U.S. 
Standard  Industrial  Classification 
system,  and  will  modify  the  detail 
collected  on  the  composition  of  external 
financing  of  the  reporting  enterprise,  on 
research  and  development  expenditures, 
and  on  the  operations  of  foreign-owned 
businesses  in  individual  States. 

A  copy  of  the  proposed  survey  forms 
may  be  obtained  from:  Chief,  Direct 
Investment  in  the  United  States  Branch, 
International  Investment  Division,  BE- 
49,  Bureau  of  Economic  Analysis,  U.S. 
IDepartment  of  Commerce,  Washington, 
DC  20230;  phone  (202)  606-5577. 

Executive  Order  12612 

These  proposed  rules  do  not  contain 
policies  wkh  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  imder  E.O. 
12612. 

Executive  Order  12866 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
The  collection  of  information 
requirement  contained  in  the  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3507  of  the  Paperworic 
Reduction  Act. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  currently  valid  Office  of 
Management  and  Budget  Control 
Number.  Such  a  Control  Number  (0608- 
0034)  has  been  displayed. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
veiry  from  2  to  550  hours  per  response, 
with  an  average  of  26  hours  per 
response.  This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Comments  are  requested  concerning: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  addressed  to:  Director,  Bureau 
of  Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  and  to  the  Office  of 
Management  and  Budget,  O.I.R.A., 
Paperwork  Reduction  Project  0608- 
0034,  Washington,  DC  20503. 

Regulatory  Flexibility  Act 

The  Assistant  General  Coimsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  imder  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  proposed  rulemaking,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  small 
businesses  are  not  foreign  owned,  and 
many  that  are  will  not  be  required  to 
report  in  the  survey  because  their  assets, 
sales,  and  net  income  are  each  below 
the  exemption  level  at  which  reporting 
is  required.  In  addition,  the  proposed 
rule  changes  increase  the  exemption 
level  at  which  reporting  will  be 
required,  thereby  eliminating  the 
reporting  requirement  for  a  nvunber  of 
companies.  In  addition,  the  exemption 
level  at  which  the  long  form  version  of 
the  survey  is  required  is  being  raised 
from  $50  million  to  $100  miUion,  thus 
minimizing  the  reporting  requirements 
for  many  companies  who  previously 
filed  the  long  form.  These  provisions  are 
intended  to  reduce  the  reporting  burden 
on  smaller  companies. 

List  of  Subjects  in  15  CFR  Part  806 

Economic  statistics.  Foreign 
investment  in  the  United  States, 


Reporting  and  recordkeeping 

requirements. 

J.  Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  806  as  follows: 

PART  806— DIRECT  INVESTMErfT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  22  U.S.C.  3101- 
3108,  and  E.O.  11961  (3  CFR,  1977  Comp., 
p.  86),  as  amended  by  E.O.  12013  (3  CFR, 
1977  Comp.,  p.  147),  E.O.  12318  (3  CFR,  1981 
Comp.,  p.  173),  and  E.O.  12518  (3  CFR,  1985 
Comp.,  p.  348). 

§806.15    [Amended] 

2.  Section  806.15(i)  is  amended  as 
follows: 

The  exemption  level  of  $10,000,000  in 
the  first  sentence  is  revised  to  read 
"$30,000,000";  in  the  second  sentence, 
the  long  form  exemption  level  of 
$50,000,000  is  revised  to  read 
"$100,000,000";  and  the  short  form 
exemption  level  "at  least  one  of  the 
three  items  exceeds  $10,000,000  but  no 
one  item  exceeds  $50,000,000  (positive 
or  negative)"  is  revised  to  read  "at  least 
one  of  the  three  items  exceeds 
$30,000,000  but  no  one  item  exceeds 
$100,000,000  (positive  or  negative)." 
[PR  Doc.  99-797  Filed  1-13-99;  8:45  am] 
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ENVIRONMEtfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
tLA-50-1-7401;  FRL-6213-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Louisiana:  Revision  to  the  State 
Implementation  Plan  (SIP)  for  the 
Ozone  Maintenance  Plan  for  St  James 
Parish 

AGENCY:  Environmental  Protection 
Agency  (EPA).  v 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  revision  to  the  Louisiana  SIP 
for  the  St.  James  Parish  ozone 
maintenance  area,  submitted  by  the 
State  of  Louisiana  on  April  23, 1998. 
The  revision  includes:  an  adjustment  to 
the  volatile  organic  compound  (VOC) 
emission  inventory  for  the  1990  base 
year  of  the  approved  maintenance  plan, 
and  changes  to  the  approved 
contingency  plan's  triggers  and  control 
measures.  This  rulemaking  action  is 
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being  taken  i^der  sections  110,  301  and 
part  D  of  the  Clean  Air  Act  (the  Act). 
DATES:  Comments  must  be  received  on 
or  before  February  16. 1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  DJggs,  Chief,  Air  Planning 
Section,  at  th^  EPA  Regional  Office 
listed  below.  jGopies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspedtion  during  normal 
business  hours  at  the  following 
locations.  Pensons  interested  in 
examining  th^se  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visjting  day.  Environmental 
Protection  Adency.  Region  6,  Air 
Planning  Seclion  (6PI>-L),  1445  Ross 
Avenue,  Suit^  700,  Dallas,  Texas  75202- 
2733.  Louisiana  Department  of 
EnvironmenUl  Quality,  Office  of  Air 
QuaUty  and  Radiation  Protection,  H.  B. 
Garlock  Builaing,  7290  Bluebonnet 
Blvd.,  Baton  Rouge,  Louisiana,  70810. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Lt.  Mick  Cotei  Air  Planning  Section 
(6PD-L),  Environmental  Protection 
Agency,  Regi()n  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-72^9. 

SUPPt-EMENTAllY  INFORMATION: 

L  Background 

The  Clean  Air  Act  as  amended  in 
1977  requiredl  areas  that  were 
designated  nofaiattainment  based  on  a 
failure  to  meet  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
to  develop  Sif  s  with  sufficient  control 
measiu^s  to  e)cpeditiously  attain  and 
maintain  the  Standard.  St.  James  Parish 
was  designated  under  section  107  of  the 
1977  Clean  Air  Act  as  nonattainment 
with  respect  tb  the  ozone  NAAQS  on 
September  11  1978  (40  CFR  81.319).  As 
required  by  pjirt  D  and  section  110  of 
the  1977  Clean  Air  Act,  the  State  of 
Louisiana  subfnitted  an  ozone  SIP.  The 
EPA  fully  appiroved  this  ozone  SIP  on 
October  29,  1^81  (46  FR  53412). 
Further,  the  EpA  approved  a  revision  to 
this  ozone  SIP  on  May  5, 1994  (59  FR 
23164).  j 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Public  Law  101-549, 104  Stat.  2399. 
codified  at  42IU.S.C.  7401-7671q).  The 
ozone  nonattainment  designation  for 
this  parish  continued  by  operation  of 
law  according!  to  section  107(d)(l)(C)(i) 
of  the  Act,  ascended  in  1990  (See  56 
FR  56694,  November  6, 1991).  Since  the 
State  had  not  yet  collected  the  required 
three  years  of  ambient  air  quality  data 
necessary  to  p|Btition  for  redesignation 
to  attainment,  this  area  was  designated 
as  unclassifiable-incomplete  data  for 


ozone.  The  Louisiana  Department  of 
Environmental  Quality  (LDEQ)  then 
collected  more  than  3  years  of  ambient 
monitoring  data  that  showed  no 
violations  of  the  one-hour  ozone 
NAAQS  of  .12  parts  per  million.  A 
violation  of  the  ozone  standard  occurs  if 
data  show  four  or  more  exceedances 
during  a  consecutive  3-year  period. 
Accordingly,  on  May  25, 1993, 
Louisiana  requested  the  redesignation  of 
St.  James  Parish  to  attainment  with 
respect  to  the  ozone  NAAQS.  This 
request  was  accompanied  by  an  ozone 
maintenance  SIP.  Certain  approvability 
issues  were  raised,  and  the  State 
submitted  a  revised  redesignation 
request  and  maintenance  plan  on 
December  15, 1994. 

Region  6  evaluated  the  December 
1994  submittal,  and  published  its  direct 
final  approval  rule  in  the  Federal 
Register  on  September  12, 1995  (60  FR 
47280).  No  adverse  comments  were 
received  on  the  direct  final,  and  the 
attainment  designation  and 
maintenance  plan  approval  for  St.  James 
Parish  were  effective  on  November  13, 
1995.  For  detailed  information 
concerning  the  ozone  redesignation  and 
SIP  approval  process  and  the  applicable 
Federal  guidance,  please  review  the 
September  12, 1995,  direct  final  Federal 
Rnpster  rule. 

Our  office  received  the  Governor's 
submittal  of  the  April  23, 1998,  SIP 
revision  for  St.  James  Parish  on  April 
30, 1998.  The  technical  evaluation  that 
follows  includes  a  thorough  review  of 
the  overwhelming  transport 
demonstration,  the  emissions  inventory 
revision,  the  revised  growth  projections, 
and  the  revised  contingency  measures. 
We  have  also  reviewed  LDEQ's 
approach  to  ensure  that  this  action  is 
consistent  with  actions  taken  elsewhere 
in  the  Nation. 

n.  Analysis  of  the  Current  Contingency 
Plan 

The  ozone  monitor  in  St.  James  Parish 
recorded  three  exceedances  of  the  one- 
hour  ozone  standard  in  1995.  The 
approved  maintenance  plan  for  St. 
James  Parish  included  contingency 
measures  to  be  adopted  emd 
implemented  if  future  air  quality 
conditions  warranted  such  action.  These 
future  conditions  were  identified  in  the 
contingency  plan  as  self-generated  or 
transport  ozone  exceedances.  To  this 
end,  the  State  intended  to  review  any 
future  ozone  exceedance  to  determine 
whether  the  episode  was  due  to  local 
emissions  or  transport  fi-om  an  upwind 
source.  If  the  ozone  exceedance  was  a 
result  of  local  conditions,  then  the 
contingency  measure  corresponding  to 
that  particular  exceedance  would  be 


triggered,  and  the  State  would  begin  the 
rulemaking  process  to  adopt  the 
triggered  measure  into  the  State's 
regulations. 

The  LDEQ  discussed  with  us  its  belief 
that  the  three  ozone  exceedances 
recorded  in  1995  were  the  result  of 
transport  fi-om  the  Baton  Rouge  area. 
Given  that  St.  James  Parish  did  not 
violate  the  ozone  standard  in  1995,  and 
that  the  intent  of  the  contingency  plan 
language  was  to  ensure  that  the  State 
had  the  opportunity  to  review  the 
source  of  the  ozone  exceedances  to 
determine  whether  a  contingency 
measure  was  triggered,  EPA  agreed  to 
provide  LDEQ  v\ath  the  additional  time 
necessary  for  completion  of  a  transport 
demonstration.  Further,  it  was  EPA's 
position  that,  if  the  ozone  exceedances 
were  determined  to  be  the  result  of 
transport  and  not  self-generated, 
implementation  of  a  local  contingenqy 
measure  would  not  contribute  to  local 
improvements. 

On  July  31, 1996,  LDEQ  submitted  a 
trajectory  analysis  to  EPA.  This  analysis 
was  intended  to  demonstrate 
overwhelming  transport  from  the  Baton 
Rouge  area  as  the  cause  of  the  three 
1995  exceedances  in  St.  James  Parish.  A 
September  5, 1996,  letter  from  EPA  to 
LDEQ  raised  questions  about  the 
demonstration,  and  suggested  three 
options  for  the  State  to  consider  to  meet 
its  SIP  obligation. 

The  LDEQ  opted  to  use  the  EPA 
recommended  Urban  Airshed  Model 
(UAM)  to  demonstrate  overwhelming 
transport.  In  addition,  the  LDEQ  revised 
its  contingency  plan  for  St.  James  Parish 
to  make  it  consistent  with  contingency 
plans  elsewhere  in  the  State  and  the 
Nation. 

III.  Analysis  of  State  Submittal 

The  revision  to  the  ozone  SIP  for  St. 
James  Parish  is  comprised  of  the 
following  elements:  (1)  A  correction  to 
the  1990  point  source  inventory  and 
grovtrth  projections,  (2)  a  change  to  the 
contingency  plan  triggering  event  from 
three  exceedances  of  the  one-hour  ozone 
standard  to  a  violation  of  the  one-hour 
ozone  standard  (four  exceedances  in  any 
consecutive  three-year  period),  and  (3)  a 
clarification  to  the  narrative  portion  of 
the  contingency  plan,  which  discusses 
the  State's  procedures  for  evaluation  of 
whether  a  triggering  event  has  occurred. 

A.  1990  Point  Source  Inventory 

The  LDEQ  compiled  a  comprehensive 
inventory  of  VOCs,  oxides  of  nitrogen 
(NOx),  and  carbon  monoxide  (CO)  to 
represent  emissions  from  area, 
stationary,  and  mobile  sources  in  St. 
James  Parish.  This  inventory  was 
included  as  part  of  the  December  15, 
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1994,  redesignation  request  from  the 
State,  and  was  approved  by  EPA  on 
September  12. 1995  (60  FR  47280).  The 
LDEQ  later  discovered  a  reporting  error 
which  resulted  in  a  1,052  ton  per  year 
overestimation  of  the  VOC  emissions 
generated  in  St.  James  Parish.  A  facility 
named  LAJET  had  ceased  operations 
prior  to  1990,  but  its  VOC  emissions 
were  inadvertently  left  on  the  State's 
emission  data  base.  The  EPA  regional 
office  has  researched  both  the  State's 
data  base  and  EPA's  Aerometric 


Information  Retrieval  System,  and  has 
confirmed  that  the  facility  did  cease 
operations  prior  to  1990.  Both  databases 
have  been  adjusted  to  correct  this  error. 

The  LDEQ  has  corrected  the  1990  base 
year  source  and  emissions  inventory, 
and  submitted  it  to  EPA  as  a  revision  to 
the  ozone  SIP  for  St.  James  Parish.  The 
revision  also  includes  new  grourth 
projections  for  each  category  of  source 
(point,  area,  mobile)  and  pollutant 
(VOCs.  NOx.  CO)  through  2005. 

Revised  Point  Source  Emissions 


The  EPA  agrees  with  the  contents  of 
the  revised  1990  base  year  inventory, 
and  the  projections  through  2005  still 
demonstrate  maintenance  of  the  one- 
hour  ozone  standard.  The  State  followed 
EPA  guidance  in  projecting  growth,  and 
its  methodology  for  growlh  factor 
selection  is  acceptable.  For  these 
reasons,  EPA  proposes  to  approve  the 
revised  1990  base  year  inventory  and 
projections  for  St.  James  Parish  as  listed 
below. 


Company 


St.  James  Sugar  Cooperative  

Colonial  Sugar 

Occidental  Chemical 

Kaiser  Aluminum  &  Chemical  Co 

Chevron  Chemical  Co 

Laroche  Chemicals 

Faustina 

Agrico— Unde  Sam  Faustina 

Star  Enterprise 

Caldner  Industries 

Agrico  Faustina 

Transcontinental  Gas  Pipeline  .... 
Agrico — Uncle  Sam  


Totals 


SIC  code 


2061 
2062 
2812 
2819 
2865 
2869 
2873 
2874 
2911 
2999 
4911 
4922 
4961 


CO  TPY 


78 
12 

4 

98 
63 

0 
274 

2 
321 

0 

1 
18 

0 


871 


NOx  TPY 


57 

76 

96 

11.105 

518 

0 

767 

18 

1,566 

305 

7 

142 

20 


14.677 


VOC  TPY 


78 

6 

2 

35 

68 

27 

143 

1 

1.662 

0 

0 

6 

1 


2,029 


Revised  Point  Source  Projected  Emissions  Reported  in  Tons  per  Year 


SIC  code 

CO 
TPY 

NOx 
TPY 

VOC 
TPY 

1990- 

1995 

growth 

factor 

Growth  projections  for 
1995 

1995- 

2000 

growth 

factor 

Growth  projections  for 
2000 

2000- 

2005 

growth 

factors 

Growth  Projections  for 
2005 

CO 

NOx 

VOC 

CO 

NOx 

VOC 

CO 

NOx 

VOC 

20  

28      

90 
441 
321 

19 

133 

12.504 

1,871 

169 

84 

276 

1.662 

7 

.96 

.99 

1.00 

1.06 

86 
437 
321 

20 

128 

12,379 

1,871 

179 

81 

273 

1,662 

7 

.97 
1.00 
1.01 
1.06 

83 
437 
324 

21 

124 

12.379 

1.890 

190 

77 

273 

1.679 

7 

.96 

.99 

.98 

1.03 

80 
433 
318 

22 

119 

12,255 

1,852 

196 

74 
270 

29    

1.645 

4919  

7 

Total  

871 

14,677 

2,029 

864 

14.557 

2,023 

865 

14.583 

2,036 

853 

14,422 

1,996 

Revised  Emission  Budget  for  St.  James  Parish  in  Tons  per  Year 


Point  Source  CO 

Point  Source  NOx  

Point  Source  VOC 

Area  Source  CO 

Area  Source  NOx 

Area  Source  VOC 

Mobile  Source  Nonroad  CO  ., 
Mobile  Source  Nonroad  NOx 
Mobile  Source  Nonroad  VOC 

Mobile  Source  CO 

Mobile  Source  NOx 

Mobile  Source  VOC 

Total  CO 

Total  NOx 

Total  VOC 


1990 


871 

14.677 

2.029 

93 

36 

435 

2.386 

1.397 

551 

6.315 

1,250 

763 


9.665 


17,360 


3,778 


1995 


864 

14,557 

2,023 

93 

36 

436 

2.393 

1,401 

552 

5.048 

1.117 

576 


8,398 


17,111 


3,587 


2000 


865 

14.583 

2,036 

95 

37 

444 

2,438 

1,427 

563 

4.064 

1,026 

515 


7.462 


17,073 


3.558 


2005 


853 

14,422 

1.996 

95 

37 

445 

2.442 

1.430 

564 

3,582 

989 

493 


6,972 


16,878 


3,498 
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B.  St.  James  P  irish  Ozone  Contingency 
Plan 

Section  1751A  of  the  Act  requires  that 
an  ozone  maiiltenance  plan  include 
contingency  provisions,  as  necessary,  to 
promptly  coirpct  any  violation  of  the 
one-hour  ozoi^e  standard  that  occiu^ 
after  redesign^tion  of  the  area  to 
attainment.  The  existing  contingency 
plan  for  St.  Jaines  Parish  includes 
measures  to  bo  adopted  prior  to  a 
recorded  violation  of  the  one-hour 
ozone  standarti.  This  more  stringent 
approach  identified  VOC  offsets  and 
applicable  reasonably  available  control 
technology  (RAcT)  regulations  to  be 
adopted,  base^  on  two  and  three 
recorded  ozonk  exceedances, 
respectively. 

The  approved  contingency  plan 
requires  a  review  of  the  exceedance  to 
determine  whither  the  cause  is  due  to 
local  emission^  or  emissions  transported 
from  other  areks.  It  was  our 
interpretation  mat  if  the  source  of  the 
exceedance  w^s  transport,  no 
contingency  measure  would  need  to  be 
implemented.  If  the  source  of  the 
exceedances  was  determined  to  be  local, 
then  appropriate  measures  were 
identlHed  for  iknplementation. 

The  LIDEQ  submitted  UAM  results  as 
part  of  its  April  23,  1998.  SIP  revision. 
This  UAM  demonstration  was 
developed  in  accordance  with  the  EPA's 
Guideline  For  Regulatory  Application  of 
The  Urban  Ai^hed  Model  (July  1991). 
and  the  Septeipber  1,  1994,  general 
transport  guidance  document  entitled 
Ozone  Attainrtent  Dates  for  Areas 
Affected  by  Q\*srwhelniing  Transport. 
lliis  guidance  identified  modeling 
criteria  for  demonstrations  from 
downwind  are^s  where  ozone  transport 
makes  it  practkally  impossible  for  the 
area  to  attain  tne  standard  by  its  own 
attaiimient  dat^. 

The  UAM  demonstration  submitted  to 
EPA  as  part  of  fiie  April  23,  1998,  SIP 
revision  indic^es  that  ozone  formed  in 
the  Baton  Rouge  nonattainment  area  in 
1995  and  was  transported  to  St.  James 
Parish,  causing  separate  exceedances  of 
the  ozone  standard.  The  EPA  has 
evaluated  this  LlAM  demonstration  and 
agrees  that  overwhelming  transport  from 
the  Baton  Rouge  area  was  responsible 
for  the  three  o^one  exceedances 
recorded  in  St.  James  Parish  in  1995. 
Further,  a  determination  of  transport  for 
these  1995  ozone  exceedances  relieves 
LDEQ  from  any  requirement  to 
implement  VOC  offsets  or  any 
additional  RACT  in  St.  James  Parish, 
since  the  source  of  the  exceedances  was 
not  located  wityiin  the  parish.  Please  see 
the  technical  siipport  docimient 
available  from  the  EPA  Regional  Office 


listed  above  for  a  detailed  evaluation  of 
the  UAM  demonstration. 

The  LDEQ  has  revised  its  existing 
contingency  plan  to  base  the  triggering 
event  on  a  localized  violation  of  the 
one-hour  ozone  standard  (four 
exceedances  in  a  consecutive  three-year 
period).  Additionally,  the  revised 
contingency  plan  identifies  a  menu  of 
one  or  more  contingency  measures  to  be 
adopted  if  a  future  violation  is  recorded 
and  determined  to  be  due  to  local 
conditions.  The  menu  includes: 

1 .  Limiting  VOC  emissions  from 
filling  of  gasoline  storage  vessels; 

2.  Limiting  VOC  emissions  from 
graphic  arts  for  rotogravure  and 
flexographic  processes; 

3.  Limiting  VOC  emissions  for 
Synthetic  Organic  Chemical 
Manufacturing  Industry  reactor 
processes  and  distillation  operations; 

4.  Limiting  VOC  emissions  from  batch 
processing; 

5.  Limiting  VOC  emission  from 
cleanup  solvent  processing; 

6.  Limiting  VOC  emissions  from 
industrial  wastewater;  and/or, 

7.  Implementing  a  1.1  to  1  offset  ratio 
for  permits. 

It  it  is  determined,  within  120  days 
after  the  recorded  violation,  that  the 
recorded  violation  is  not  due  to 
transport  from  an  upwind  area,  the 
Secretary  of  LDEQ  then  has  six  months 
to  select  an  appropriate  measure,  and  an 
additional  20  months  for 
implementation  of  that  contingency 
measure  to  be  completed.  The  selected 
contingency  measure,  therefore,  will  be 
implemented  within  30  months  of  the 
recorded  violation. 

These  contingency  measures  and  the 
schedule  for  implementation  satisfy  the 
requirements  of  section  1 75A(d)  of  the 
Act,  and  EPA  is  today  proposing 
approval  of  the  revised  contingency 
plan  for  St.  James  Parish. 

C.  One  Hour  Ozone  Standard 
Revocation 

On  July  18. 1997,  EPA  finalized  a 
revision  to  the  NAAQS  for  ozone  which 
changed  the  standard  from  0.12  parts 
per  million  (ppm)  averaged  over  one 
hour,  to  0.08  ppm,  averaged  over  eight 
hours.  The  EPA  revoked  the  one  hour 
standard  based  on  an  area's  attainment 
of  the  one  hour  ozone  standard.  The 
revocation  of  the  one  hour  standard  was 
based  on  quality  assured  air  monitoring 
data  for  the  years  1994-1996. 

On  July  16. 1997,  President  Clinton 
issued  a  directive  to  Administrator 
Browner  on  implementation  of  the  new 
ozone  standard,  as  well  as  the  current 
one  hour  ozone  standard  (62  FR  38421). 
In  that  directive  the  President  laid  out 
a  plan  for  how  the  new  ozone  and 


particulate  matter  standards,  as  well  as 
the  current  one  hour  standard,  are  to  be 
implemented.  A  December  29. 1997, 
memorandum  entitled  "Guidance  for 
Implementing  the  1-Hour  Ozone  and 
Pre-Existing  PMIO  NAAQS."  signed  by 
Richard  D.  Wilson.  EPA's  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  reflected  that  directive.  The 
purpose  of  the  guidance  reflected  in  the 
memorandum  is  to  ensure  that  the 
momentum  gained  by  States  to  attain 
the  one  hour  ozone  NAAQS  was  not  lost 
when  moving  toward  implementing  the 
eight  hour  ozone  NAAQS. 

The  guidance  document  explains  that 
maintenance  plans  will  remain  in  effect 
for  areas  where  the  one  hour  standard 
is  revoked;  however,  those  maintenance 
plans  may  be  revised  to  withdraw 
certain  contingency  measure  provisions 
that  have  not  been  triggered  or 
implemented  prior  to  EPA's 
determination  of  attainment  and 
revocation.  Where  the  contingency 
measure  is  linked  to  the  one  hour  ozone 
standard  or  air  quality  ozone 
concentrations,  the  measures  may  be 
removed  from  the  maintenance  plan. 
Measures  linked  to  non-air  quality 
elements,  such  as  emissions  increases  or 
vehicle  miles  traveled,  may  be  removed 
if  the  State  demonstrates  that  removing 
the  measure  will  not  affect  an  area's 
ability  to  attain  the  eight  hour  ozone 
standard. 

After  the  one  hour  standeu'd  is 
revoked  for  an  area.  EPA  believes  it  is 
permissible  to  withdraw  contingency 
measures  designed  to  correct 
exceedances  or  violations  of  that 
standard.  Since  such  measures  were 
designed  to  address  future  violations  of 
a  standard  that  no  longer  exists,  it  is  no 
longer  necessary  to  retain  them. 
Furthermore,  EPA  believes  that  future 
attainment  and  maintenance  planning 
efforts  should  be  directed  toward 
attaining  the  eight  hour  ozone  NAAQS. 
As  part  of  the  implementation  of  the 
eight  hour  ozone  standard,  the  State's 
ozone  air  quality  will  be  evaluated  and 
eight  houi  attainment  and 
nonattainment  designations  will  be 
made. 

The  final  revocation  action  was 
published  on  Jime  5, 1998  (63  FR 
31013).  St.  James  Parish  was  included  as 
an  area  whose  air  quality  data  qualified 
it  for  having  the  one-hour  ozone 
standard  revoked,  and  as  such  the  State 
now  has  the  option  to  withdraw  any 
non-triggered  contingency  measure  from 
the  SIP.  If  EPA  approves  the  UAM 
demonstration  and  the  revision  to  the 
SIP,  the  State  could  withdraw  any  or  all 
non-triggered  contingency  measures. 
However,  the  State  has  decided  to  go 
further  than  required  and  continue  to 


include  contingency  measures  in  the 
revised  maintenance  plan  for  St.  ]ames 
Parish. 

D.  Proposed  Rulemaking  Action 

The  EPA  has  reviewed  the  SIP 
submittal  for  consistency  with  the  Act, 
applicable  EPA  regulations  and  EPA 
poUcy,  and  is  proposing  to  approve  this 
April  23, 1998,  UAM  demonstration  and 
Sff  submittal  to  revise  the  ozone 
maintenance  plan  for  St.  James  Parish 
imder  sections  110(k)(3),  301(a),  and 
part  D  of  the  Act. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(ONfB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review.". 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
govenunent,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  that  EPA  provide 
to  0MB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  that 
EPA  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 


C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroimiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  afi'ects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  0MB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process,  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  rule 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3fb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et.  seq.,  generally  requires  an 


agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
govenunental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co..  v.  U.S.  EPA.  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  contr61.  Hydrocarbons, 
Incorporation  hff  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  tequirements.  Volatile 
organic  compoi^nds. 

Authority:  42  l|.S.C.  7401  et  seq. 
Dated:  December  18. 1998. 
Jerry  Clifford. 

Acting  Regional  j^dministrator.  Region  6. 
[FR  Doc.  99-664  Filed  1-13-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts 

[AD-FRL-6218-3] 
RIN2060-AG28 


60,61,63, 


and  65 


Consolidated  Pederal  Air  Rule  for  the 
Synttietic  Organic  Chemical 
Manufacturing  Industry — Reopening  of 
Public  Commefit  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Reopening  of 
public  commen(t  period. 

SUMMARY:  The  EPA  is  reopening  the 
public  commenjt  period  on  the  Notice  of 
Proposed  Rulemaking  (NPRM)  for  the 
consolidated  Federal  Air  Rule  for  the 
Synthetic  Orgaliic  Chemical 
Manufacturing  industry,  which  was 
published  in  th^  Federal  Register  on 
October  28. 1998  (63  FR  57748).  The 
purpose  of  this  dociunent  is  to  reopen 
the  public  comment  period  from 
January  11,  1939,  to  February  10,  1999, 
in  order  to  pro\  ide  commenters 
adequate  time  to  review  the  NPRM. 
DATES:  The  EPA  will  accept  written 
comments  on  tie  NPRM  until  February 
10,  1999. 

ADDRESSES:  Comments  on  the  NPRM 
should  be  subnitted  (in  duplicate)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (MC-6102). 
Attention,  Docljet  No.  A-96-01,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC,  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below  (Mr.  Ricl^  Colyer).  The  docket 
may  be  inspected  at  the  above  address 
between  8:00  ajn.  and  5:30  p.m.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  copiying. 
FOR  FURTHER  INfORMATION  CONTACT:  For 
information  coiceming  the  NPRM. 
contact  Mr.  Rick  Colyer,  Emission 
Standards  Division  (MD-13),  U.S. 


Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.,  27711, 
telephone  number  (919)  541-5262,  fax 
number  (919)  541-0942,  or  e-mail; 
colyer.rick@epa.gov. 

Dated:  January  4, 1999. 
Robert  Perciasepe, 
Assistant  Administrator,  OAR. 
[FR  Doc.  99-775  Filed  1-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
IOPPTS-62156F;  FRL-6056-1J 
RIN  2070-AC83 

Lead:  identification  of  Dangerous 
Levels  of  Lead;  Reopening  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  on  a  proposed  rule  that 
would  provide  guidelines  for  managing 
lead  in  paint,  dust,  and  soil  in 
residences  and  child-occupied  facilities. 
EPA  has  received  additional  comments 
from  various  parties  involved  with 
environmental  justice  issues  regarding 
extension  of  the  comment  period.  In 
order  to  ensure  that  all  parties, 
including  those  that  may  lack  access  to 
the  various  publications  in  which  EPA 
has  publicized  the  issuance  of  the 
proposal,  have  sufficient  opportunity  to 
submit  their  comments,  the  Agency  will 
continue  to  accept  comments  imtil 
March  1, 1999. 

DATES:  The  comment  period  is  reopened 
and  comments  are  due  on  or  before 
March  1.  1999. 

ADDRESSES:  Each  written  comment  must 
bear  the  docket  control  number  OPPTS- 
621 56F.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
G-099,  East  Tower,  Washington,  DC 
20460. 

Written  comments  and  data  may  also 
be  submitted  electronically  to: 
oppt.ncic@.epa.gov.  Follow  the 
instructions  in  Unit  II.  of  this  document. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

All  written  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  copies, 
sanitized  of  any  comments  containing 


information  claimed  as  CBI,  must  also 
be  submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information,  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA,  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  information:  National  Lead 
Information  Center's  Clearinghouse,  1- 
800-424-LEAD  (5323). 

Technical  and  policy  questions: 
Jonathan  Jacobson,  Office  of  Pollution 
Prevention  and  Toxics  (7404), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone;  (202)  260-3779;  e-mail 
address:  jacobson.jonathan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  June  3, 1998 
(63  FR  30302)  (FRL-5791-9),  EPA 
published  a  proposed  rule  under  Title 
rV  of  the  Toxic  Substances  Control  Act 
(TSCA).  Section  403  of  TSCA  (15  U.S.C. 
2683)  directs  EPA  to  promulgate 
regulations  identifying  lead-based  paint 
hazards,  lead-contaminated  dust,  and 
lead-contaminated  soil.  Section  402  of 
TSCA  (15  U.S.C.  2682)  directs  EPA  to 
promulgate  regulations  governing  lead- 
based  paint  activities.  Section  404  of 
TSCA  (15  U.S.C.  2684)  requires  that  any 
State  that  seeks  to  administer  and 
enforce  the  requirements  established  by 
the  Agency  under  section  402  of  TSCA 
must  submit  to  the  Administrator  a 
request  for  authorization  of  such  a 
program. 

On  October  1  and  November  5, 1998, 
EPA  announced  in  the  Federal  Register 
extensions  to  the  comment  period  for 
this  proposed  rule  (63  FR  52662  (FRL- 
6037-7)  and  63  FR  59754  (FRL-6044-9), 
respectively).  The  last  extension  gave 
the  public  until  December  31, 1998,  to 
submit  comments.  EPA  has  decided  to 
reopen  the  comment  period  as 
discussed  in  the  "SUMMARY"  of  this 
document.  Comments  that  were 
submitted  between  December  31, 1998 
(the  closing  date  of  the  previous 
comment  period)  and  January  14, 1999, 
need  not  be  resubmitted.  The  Agency 
will  accept  any  comments  submitted  on 
or  before  March  1, 1999.  The  Agency  is 
not  likely  to  extend  the  comment  period 
beyond  that  date. 
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n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-62156F  (including 
comments  and  data  submitted 
electronically  as  described  in  this  imit). 
A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  firom  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  E)C.  Electronic  conunents 
can  be  sent  directly  to  EPA  at: 

opptncic@epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
621 56F.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection,  Hazardous 
substemces.  Lead-based  paint.  Lead 
poisoning,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  7, 1999. 

William  H.  Sanders,  m. 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  99-894  Filed  1-13-99;  8:45  am] 

BILUNG  CODE  66aO-«&-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 73.  and  76 
[MM  Docket  No.  98-204,  DA  99-105] 

Revision  of  Broadcast  and  Cable  EEO 
Rules  and  Policies 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  and  reply  comment  period. 

summary:  In  Review  of  the 
Commission's  Broadcast  and  Cable 
Equal  Employment  Opportunity  Rules 


and  Policies,  DA  99-105.  released 
January  5, 1999,  the  Conunission  grants 
a  motion  for  extension  of  time.  The 
National  Association  of  Broadcasters 
requests  the  extension  of  time  in  order 
that  its  Board  of  Directors  have 
sufficient  time,  during  their  board 
meeting  in  mid-January,  to  review  the 
issues  and  proposals  raised  in  the 
Commission's  Notice  of  Proposed  Rule 
Making  [NPRM)  and,  thereafter  to 
prepare  comments  concerning  these 
issues  and  proposals.  The  Minority 
Media  and  Telecommunications 
Council  expressed  support  for  this 
request  in  a  letter  to  the  Commission. 
The  Commission  believes  that  the 
public  interest  would  be  served  by  an 
extension  of  the  comment  period  in  this 
proceeding  because  it  would  enable 
commenters  to  file  comprehensive 
comments  on  the  important  issues 
raised  in  the  NPRM. 

DATES:  Comments  due  February  18, 
1999;  reply  comments  due  March  23, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  SW,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hope  G.  Cooper,  Mass  Media  Bureau, 
Enforcement  Division.  (202)  418-1450. 

SUPPLEMENTARY  INFORMATION: 

1.  On  November  20, 1998,  the 
Conunission  released  a  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-204,  63  FR  66104,  December  1, 1998, 
(NPRM\,  requesting  comment  on  various 
proposals  concerning  the  Commission's 
broadcast  and  cable  EEO  rules  and 
poUcies.  Comment  and  reply  comment 
deadlines  were  established  for  January 
19, 1999,  and  February  18, 1999, 
respectively. 

2.  On  December  17, 1998,  the 
National  Association  of  Broadcasters 
("NAB")  filed  a  "Motion  for  Extension 
of  Time  of  Comment  and  Reply 
Comment  Deadlines"  ("Motion"). 
Therein,  the  NAB  requested  that  we 
extend  the  due  dates  for  the  submission 
of  comments  and  reply  comments  in 
response  to  the  NPRMio  February  18, 
1999,  and  March  23, 1999,  respectively. 
In  support  of  its  request,  the  NAB 
asserts  that  the  NPRM  raises  many 
important  issues  and  proposals  "that 
need  to  be  fully  reviewed  and  discussed 
by  the  NAB  Board  of  Directors,"  and 
that  grant  of  the  extension  would  allow 
time  for  the  NAB  Board  to  conduct  such 
a  review  and  discussion  at  their  January 
Board  Meeting  (which  occurs  January  9- 
13, 1999)  and.  thereafter,  "for  NAB  staff 


to  prepare  comments  consistent  with 
the  decisions  made  by  the  Board."'  • 

3.  On  January  4,  1999,  the  Minority 
Media  and  Telecommunications 
Council  ("MMTC")  sent  a  letter  to  the 
Commission  expressing  support  for  the 
NAB's  Motion.  The  MMTC  stated  that 
"[ojwing  to  the  extensive  amount  of 
detail  requested  of  commenters  (in  the 
NPRM\,  it  would  be  virtually  impossible 
[for  MMTC]  to  file  comprehensive 
comments  by  the  initial  due  date."  ^ 

4.  We  believe  the  public  interest 
would  be  served  by  an  extension  of  the 
comment  period  in  this  proceeding 
because  it  would  enable  commenters  to 
file  comprehensive  comments  on  the 
important  issues  raised  in  the  NPRM. 
Accordingly,  we  will  extend  the  date  for 
filing  comments  to  February  18, 1999, 
and  extend  the  date  for  filing  reply 
comments  to  March  23, 1999.  We  do  not 
contemplate  further  extensions  of  the 
comment  cycle  of  this  proceeding. 

5.  Accordingly,  it  is  ordered  that  the 
Motion  for  Extension  of  Time  filed  by 
the  National  Association  of  Broadcasters 
is  granted. 

6.  It  is  therefore  ordered  that  the  dates 
for  filing  comments  and  reply  comments 
in  this  proceeding  are  extended  to 
February  18,  1999,  and  March  23,  1999, 
respectively. 

7.  This  action  is  taken  pursuant  to 
authority  found  in  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
and  0.204(b),  0.283  and  1.46  of  the 
Commission's  Rules,  47  CFR  0.204(b), 
0.283  and  1.46. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  73 

Radio,  Equal  employment 
opportunity,  Reporting  and 
recordkeeping  requirements.  Television. 

47  CFR  Part  76 

Cable  television.  Equal  employment 
opportunity.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief.  Mass  Media  Bureau. 

[FR  Doc.  99-903  Filed  1-13-99;  8:45  am] 

BILUNO  CODE  e712-«1-M 


'  National  Association  of  Broadcasters  Motion  for 
Extension  of  Time  of  Comment  and  Reply  Comment 
Deadlines,  filed  December  17, 1998.  at  1,  2. 

*  Letter  from  David  Earl  Honig,  Executive 
Director,  Minority  Media  and  Telecommunications 
Council,  to  Renee  Licht.  Deputy  Chief  of  the  Mass 
Media  Bureau,  Federal  Communications 
Commission,  dated  January  4, 1999.  at  1. 
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FEDERAL  COMMUNICATIONS 
COMMISSION  I 

47CFRPart2 

[ET  Docket  No.  90-237,  FCC  98-337] 

3650-3700  MH|  Government  Transfer 
Band 


AGENCY:  Federa 
Commission. 
ACTION:  Proposed 


Communications 
rule. 


summary:  This  iocument  proposes  to 
allocate  the  3650-3700  MHz  band  to  the 
non-Govemmer  X  fixed  service  on  a 
primary  basis.  Ii  addition,  we  order  that 
use  of  this  band  by  new 
or  major  modified  earth  station  facilities 
in  the  fixed-satellite  service  ("FSS") 
will  no  longer  be  accepted,  as  December 
18,  1998,  the  release  date  of  this  Notice 
of  Proposed  flufc  Making  and  Order.  We 
also  propose  to  delete  the  existing 
Government  and  non-Government 
radiolocation  service  allocations  from 
the  3650-3700  MHz  band,  but  will 
grandfather  thrae  existing  Government 
radiolocation  sijes.  We  also  propose  to 
delete  the  unusAd  Government 
aeronautical  raqionavigation  service 
allocation  from  ihe  3650-3700  MHz 
band.  The  adoption  of  these  proposals 
would  provide  spectrum  for  new  fixed 
services.  I 

DATES:  Commerjts  are  due  February  16, 
1999,  reply  comonents  are  due  March  1, 
1999.  I 

ADDRESSES:  All  nlings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Commuhications  Commission, 
445  12th  StreetjSW.  Room  TW-A325. 
Washington,  DQ  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office. of  Engineering  and 
Technology,  (2q2)  418-2450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary'  of  the  Commission's  Notice  of 
Proposed  Rule  li^aking  and  Order,  ET 
Docket  No.  98-i37,  FCC  98-337, 
adopted  December  17, 1998,  and 
released  December  18, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  qusiness  hours  in  the 
FCC  Reference  fl:enter  (Room  239),  1919 
M  Street,  NW,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  duplication  contractor, 
International  Transcription  Service, 
(202)  857-3800 J 1231  20th  Street,  NW, 
Washington,  DCJ  20036. 

Summary  of  th^  Notice  of  Proposed 
Rule  Making  ai^  Order 

1.  Introduction.  By  this  action,  we 
propose  to  alloc  ite  the  3650-3700  MHz 


band  to  the  non-Government  fixed 
service  on  a  primary  basis.  We  envision 
that  this  spectrum  will  be  used  to 
provide  a  broad  range  of  new  fixed 
point-to-point  and  point-to-multipoint 
services,  directly  linking  residences, 
businesses,  and  other  fixed  locations  to 
an  ever-developing  array  of  networks. 
Through  these  new  links,  traditional 
voice  telephony  and  a  wide  variety  of 
new  broadband,  high-speed,  data  and 
video  services,  such  as  Internet  access 
and  video  conferencing,  could  be 
delivered  to  the  home  and  to  small 
businesses.  This  new  fixed  service  may 
thus  lead  to  new  and  more  effective 
competition  to  existing  wireline  local 
exchange  carrier  services  by  providing 
for  an  economical  means  to  offer 
competitive  "local  loop"  or  "last-mile" 
facilities.  One  such  service  that  could 
operate  in  this  band  is  Fixed  Wireless 
Access  ("FWA"),  but  we  do  not  intend 
to  constrain  use  of  the  band  only  to  that 
purpose.  In  addition,  we  intend  that  this 
proposal  will  be  helpful  in  achieving 
the  overarching  goal  of  section  706  of 
the  Telecommunications  Act  of  1996,  to 
"encourage  the  deployment  on  a 
reasonable  and  timely  basis  of  advanced 
telecommunications  capability  to  all 
Americans  *   *  *  by  utilizing  *  *  * 
measures  that  promote  competition  in 
the  local  telecommunications  market." 

2.  To  ensure  that  adequate 
opportunities  exist  for  the  provision  of 
fixed  services  in  the  3650-3700  MHz 
band,  we  will  no  longer  accept 
applications  for  use  of  this  band  by  new 
or  major  modified  earth  station  facilities 
in  the  FSS,  as  of  December  18, 1998,  the 
release  date  of  the  Notice  of  Proposed 
Rule  Making  and  Order.  Existing  earth 
stations,  however,  will  be 
grandfathered.  We  also  propose  to 
delete  the  existing  Government  and 
non-Government  radiolocation  service 
allocations  ft'om  the  3650-3700  MHz 
band,  but  will  grandfather  three  existing 
Government  radiolocation  sites.  In 
addition,  we  propose  to  delete  the 
unused  Government  aeronautical 
radionavigation  service  allocation  ft'om 
the  3650-3700  MHz  band.  Finally,  we 
request  comment  on  whether,  to  realize 
the  full  potential  benefits  of  this 
spectnim,  the  band  should  be  offered  for 
license  as  a  single  50  megahertz  block 
on  either  a  nationwide  or  large  regional 
service  area  basis. 

A.  Fixed  Service  Proposal 

3.  An  important  spectrum 
management  goal  of  the  Commission  for 
terrestrial  commercial  wireless  services 
is  to  promote  efficient  and  flexible  use 
of  the  electromagnetic  spectnmi  while 
enabling  licensees  to  use  the  spectnun 
fi'ee  of  harmful  interference.  Specifically 


for  the  3650-3700  MHz  band,  our 
reallocation  decision  must 
accommodate  continued  use  of  the  band 
for  incumbent  earth  station  reception  of 
FSS  signals — which  are  significantly 
weaker  than  the  anticipated  terrestrial 
service  signals — and  for  incumbent 
high-powered  Government  radars 
transmitting  from  three  grandfathered 
sites.  Moreover,  our  decision  must 
account  for  the  extremely  high 
emissions  that  are  produced  by  high- 
powered  Government  fixed  and  mobile 
radar  operations  in  adjacent  spectrum 
below  3650  MHz.  In  fight  of  this 
challenging  spectrum  sharing 
environment,  we  tentatively  find  that 
mobile  service  use  of  the  3650-3700 
MHz  band  would  be  severely 
constrained  but  that  the  band  is  well 
suited  for  fixed  service  use. 
Nonetheless,  we  believe  that  there  is  a 
broad  range  of  fixed  services  that  could 
operate  in  this  spectrum.  In  particular, 
a  fixed  service  allocation  in  this  band 
may  facilitate  an  alternative  means  of 
providing  basic  telephone  service,  thus 
mitigating  the  impact  of  the  local  loop 
bottleneck  and  fostering  a  competitive 
market  structure  for  direct  PSTTJ  access 
to  residential  and  small  business 
consumers.  A  fixed  service  allocation 
also  may  be  used  to  provide  broadband 
access  to  the  Internet,  thus  furthering 
the  general  objectives  of  section  706  to 
bring  competitive,  advanced 
telecommimications  capability  to  all 
Americans. 

4.  Internationally,  this  type  of  fixed 
service  is  known  as  FWA  and  there  is 
strong  interest  in  providing  for  these 
services  in  the  3400-3700  MHz 
ft-equency  range,  especially  the  3400- 
3600  MHz  band.  In  the  United  States, 
the  3400-3600  MHz  band  is  not 
available  because  it  is  heavily  used  by 
the  military,  thus  allocation  of 
alternative  or  additional  spectrum  that 
could  be  used  for  this  type  of  service 
may  be  desirable.  We  believe  that  the 
3650-3700  MHz  band  is  viable  for  the 
provision  of  some  types  of  FWA 
services.  Accordingly,  we  propose  to 
allocate  the  3650-3700  MHz  band  to  the 
fixed  service  on  a  co-primary  basis  with 
incumbent  non-Government  FSS  earth 
stations  and  with  Government 
radiolocation  operations  ft'om  three 
grandfathered  sites.  However,  in 
keeping  with  our  policy  favoring  a 
licensee's  innovative  use  of  the 
spectrum  in  response  to  consumer 
market  demand,  we  do  not  intend  to 
designate  the  allocation  for,  or  to  limit 
use  of  this  spectrum  to,  FWA  services. 
Thus,  the  extent  to  which  FWA — or  any 
other  particular  fixed  services — would 
be  implemented  in  the  proposed 
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allocation  would  be  determined  solely 
by  market  forces.  We  anticipate  that  this 
spectrum  will  be  initially  licensed  by 
competitive  bidding  pursuant  to  the 
authority  granted  under  section  309(j)  of 
the  Communications  Act.  We  seek 
comment  on  our  proposal. 

5.  During  the  coordination  process, 
NTIA  infonned  us  that  the  recently 
enacted  statutory  provision  concerning 
payment  of  the  relocation  costs  of 
Federal  entities  does  not  apply  to  the 
3650-3700  MHz  band.  Based  on  our 
own  independent  analysis,  we  reach  the 
same  conclusion. 

6.  Commenters  should  also  address 
various  technical  issues  pertinent  to 
fixed  service  use  of  the  3650-3700  MHz 
band,  including  FWA.  For  example,  we 
are  aware  that  existing  FWA  technology 
deployed  internationally  in  the  340O- 
3600  MHz  band  uses  Frequency 
Division  Duplex  ("FDD")  technology 
with  either  a  50-  or  100-megahertz 
separation  between  transmit  and  receive 
channels.  The  amount  of  spectrum 
available  in  the  instant  allocation, 
however,  lends  itself  to  a  maximum 
separation  of  25-megahertz,  which  may 
be  insufficient  to  support  traditional 
FDD  technology.  Nevertheless,  fixed 
services  using  Time  Division  Ehiplex 
("TDD")  teclmology  may  be  viable  in 
the  band.  We  request  comment  on  these 
technical  issues.  Commenters  should 
address  whether  FDD  technology  could 
be  successfully  developed  and  deployed 
in  this  band  and  whether  TDD 
technology  deployment  in  the  band  is 
likely  to  be  viable  for  service  to 
consumers. 

7.  We  also  want  to  consider  the 
ramifications  of  our  allocation  proposal 
for  the  development  of  service  rules  in 
a  subsequent  rulemaking  proceeding. 
Generally,  we  request  comment  on 
whether  the  Local  Multipoint 
Distribution  Service  ("LMDS")  (Part 
101,  Subparts  L  and  M)  or  Wireless 
Commimications  Service  ("WCS")  (Part 
27)  service  rules,  modified  as  necessary, 
or  an  entirely  new  set  of  service  rules, 
should  be  appUed  to  the  fixed  services 
offered  pursuant  to  the  new  allocation. 
Specifically,  in  view  of  the  limited 
amoimt  of  spectrum  subject  to  the 
proposed  allocation  and  the  significant 
pertinent  technical  constraints,  we 
request  comment  on  how  a  choice  of 
initial  spectrum  Ucensing  blocks  and 
geographic  service  areas  will,  in  light  of 
the  current  state  of  technology,  affect 
the  viability  in  the  band  of  the  various 
fixed  services,  including  FWA.  In 
particular,  we  seek  comment  on  the  size 
of  the  spectrum  blocks  within  the  3650- 
3700  MHz  band  that  should  be  offered 
for  initial  licensing.  For  instance, 
should  the  spectrum  be  initially 


licensed  as  a  single  50-megahertz  block 
or  would  the  various  fixed  services  still 
be  viable  if  initially  licensed  as  two  or 
more  blocks  of  spectrum?  If  the  latter, 
should  the  spectrum  be  initially  offered 
as  contiguous  or  paired  blocks  and,  if 
paired  blocks,  should  they  be  symmetric 
or  asymmetric  in  size.  In  addition,  we 
seek  comment  on  the  appropriate 
geographic  size  of  service  areas  for 
initial  licensing.  Specifically,  we 
request  comment  on  whether,  in  order 
to  faciUtate  widespread  competition  in 
the  "local  loop"  or  "last-mile"  faciUties 
market,  the  band  should  be  initially 
licensed  for  a  single  nationwide  service 
area,  or  for  several  large  regional  service 
areas,  or  for  some  other  choice  of 
smaller  geographic  service  areas.  We 
invite  comment  on  the  competitive 
ramifications  of  offering  only  a  single 
license,  covering  the  entire  50 
megahertz  of  spectrum  nationwide.  For 
example,  could  such  a  sole  ficensee 
gamer  an  economic  monopoly  or  have 
undue  market  power,  or  would  it  face 
adequate  competition  from  wireline  and 
wireless  service  providers?  To  what 
extent,  if  any,  would  imposition  of 
licensee  eligibility  requirements  affect 
the  answer  to  the  preceding  question? 

8.  The  specific  radio  fi^uency 
environment  for  the  3650-3700  MHz 
band  in  the  United  States  raises 
additional  technical  issues.  Any  new 
service  in  the  band  must  be  able  to  co- 
exist with  extremely  high-powered 
Government  mobile  radar  systems  in  the 
adjacent  3300-3650  MHz  band,  as  well 
as  with  occasional  high-powered  in- 
band  use  at  three  grandfathered  sites 
(Pascagoula,  Mississippi;  Pensacola, 
Florida;  and  Saint  Inigoes,  Maryland). 
We  request  comment  on  what  actions 
we  should  take  to  promote  the  ability  of 
new  services  to  co-exist  with  these 
radars.  Also,  given  the  need  to  protect 
adjacent  band  FSS  earth  station 
reception,  we  request  comment  on 
whether  the  out-of-band  emissions  limit 
of  43  +  10  log  (P)  dB  should  be  apphed 
to  the  proposed  fixed  service  allocation. 
In  addition,  we  request  comment  on 
whether  Very  Small  Aperture  Terminals 
("VSATs")  should  be  precluded  from 
operating  in  spectrum  immediately 
adjacent  to  the  new  fixed  service 
allocation,  perhaps  by  requiring  a  3.5- 
meter  diameter  minimum  antenna  size 
for  earth  stations  licensed  to  receive  the 
3700-3720  MHz  segment. 

9.  As  part  of  our  evaluation  of  the 
3650-3700  MHz  band  for  the  proposed 
fixed  service,  we  are  cognizant  of  the 
need  to  protect  earth  station  reception  of 
very  weak  signals  transmitted  by 
geostationary  orbit  FSS  satellites  in  the 
band.  We  are  disinclined,  however,  to 
apply  to  this  band  the  spectrum  sharing 


criteria  now  used  in  the  adjacent  3700- 
4200  MHz  band.  In  particular,  we  note 
that  the  maximum  equivalent 
isotropically  radiated  power  limit  now 
employed  for  long-haul  fixed  point-to- 
point  transmissions  in  the  3700—4200 
MHz  band — 55  dBW  per  polarization — 
appears  inappropriate  for  short-haul 
fixed  point-to-multipoint  services  that 
licensees  may  wish  to  provide  in  the 
3650-3700  MHz  band.  Specifically,  we 
observe  that  high-power,  fixed  point-to- 
point  operations  co-exist  with  C-band 
earth  stations  because  of  the  extremely 
large  coordination  distances  employed 
in  siting  new  facilities;  but  these 
coordination  distances  may 
unnecessarily  constrain  the  deployment 
in  the  band  of  fixed  links  that  require 
less  power.  For  instance,  one  frequency 
coordinator,  Comsearch,  requires 
coordination  of  all  new  C-band 
microwave  stations  that  would  be 
located  within  a  125-mile  radius  around 
any  FSS  earth  station  operating  in  C- 
band.  This  coordination  method, 
however,  appears  too  onerous  for  other 
fixed  services  that  could  use  the  3650- 
3700  MHz  band.  Instead,  if 
appropriately  more  restrictive  power 
limits  were  imposed  on  some  fixed 
service  uses  of  this  band,  e.g.,  FWA,  we 
believe  that  the  viability  of  these 
services  in  the  band  would  be 
unaffected  and  that  the  coordination 
distance  requirement  could  be 
significantly  reduced.  For  example,  we 
could  subject  certain  fixed  stations 
transmitting  in  the  3650-3700  MHz 
band  to  power  limits  similar  to  those 
now  employed  for  Broadband  PCS,  i.e., 
a  base  station  height/power  limit  of 
1640  watts  peak  e.i.r.p.  with  an  anteima 
height  up  to  300  meters  (984  feet).  We 
request  comment  on  this  issue,  and  on 
the  appropriate  coordination  distances 
needed  to  protect  in-band  FSS  earth 
station  reception  if  the  above  height/ 
power  limit  and  the  associated  height/ 
power  reduction  table  are  ultimately 
adopted.  Commenters  should  address 
how  the  choice  of  technical  parameters 
affects  the  viability  in  the  band  of 
various  fixed  services  and  their  ability 
to  coordinate  or  share  spectrum  with 
FSS  earth  stations. 

B.  Other  Services 

10.  FSS.  In  order  to  preserve  the 
availability  of  the  3650-3700  MHz  band 
for  the  proposed  fixed  service,  license 
applications  for  new  earth  stations, 
major  amendments  to  pending  earth 
station  facilities  applications,'  or 


>  See  47  CFR  25.116(b)(l).(4)..Major  amendments 
resulting  from  ownership  chan^  s  or  arising  under 
our  environmental  processing  rule  may  still  be  filed 
and  will  be  accepted.  See  47  CFR  25.116(b)(2).(3). 
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applications  fcr  major  modifications  to 
existing  earth  i  tation  facilities  ^  filed  on 
or  after  Decern  jer  18.  1998.  the  release 
date  of  the  Not  ice  of  Proposed  Rule 
Making  and  Order  will  not  be  accepted. 
The  impositioa  of  this  interim  change  in 
application  processing  is  procedural  in 
nature  and.  therefore,  not  subject  to  the 
notice  and  con  iment  and  effective  date 
requirements  cf  the  Administrative 
Procedure  Act  ("APA").  In  addition,  we 
find  good  caus  e  for  imposing 
immediately  tois  processing  change 
without  following  these  APA 
requirements  l^cause  the  changes  are 
necessary  to  p^serve  the  status  quo 
availability  of  the  spectrum  for 
terrestrial  wirejless  services  pending  the 
Commission's  ultimate  determination  in 
this  proceedin^.^  Also,  in  order  to 
permanently  itiplement  this  action,  we 
propose  to  add  to  the  United  States 
Table  of  Frequpncy  Allocations  a  new 
non-Government  footnote,  which  would 
read  as  follows: 

In  the  3650-3700  MHz  band  and  for  the 
fixed-satellite  service  (space-to-Earth), 
license  applications  for  new  earth  stations, 
major  amendmepts  to  pending  earth  station 
fecilities  applications,  or  applications  for 
major  modifications  to  existing  earth  station 
fecilities  filed  oi  or  after  December  18. 1998 
shall  not  be  accapted. 

We  request  cooiment  on  this  proposal, 
including  on  qow  it  affects  the  ability  of 
FSS  licensees  to  satisfy  the  demand  for 
international  intercontinental  downlink 
capacity  in  thip  region  of  the  spectrum. 
In  addition,  w0  seek  comment  on 
alternative  methods  to  meet  the 
terrestrial  fixed  service's  needs  in  the 
3650-3700  MHz  band  while  minimizing 
the  effect  on  FpS  operations. 
Commenters  should  provide  detailed 
supporting  enuneering  data  and 
analysis  in  support  of  their  positions. 

11.  We  also  feeek  comment  on  whether 
the  FSS  allocation  in  the  band  should  be 
deleted.  If  so,  jve  seek  comment  on 
whether  we  should  propose  to 
grandfather  th^  existing  earth  stations 
operating»in  the  band,  or  allow  new 
fixed  service  licensees  to  have  the  right 
to  require  grandfathered  earth  stations 
to  vacate  the  b^d,  subject  to 
reimbursement  in  a  manner  consistent 
with  the  Commission's  Emerging 
Technologies,  see  ET  Docket  No.  92-9, 
First  Report  ai^d  Order  and  Third  Notice 
of  Proposed  Rvleniaking,  7  FCC  Red 
6886  (1992),  5r  FR  49020,  October  29. 
1992,  relocaticn  policies,  or  whether,  in 
any  event,  the  allocation  status  of  these 
earth  stations  ihould  be  changed  to 


2See47CFR25 
prior  authorizatioi 
would  be  unaffecti  id. 

'SeeSU.S.C.  55  3(b)and(d). 


117.  Modifications  not  requiring 
pursuant  to  47  CFR  25.118 


secondary  after  a  specified  time  period, 
for  example,  10  years. 

12.  Commercial  Radar.  Also  in  order 
to  preserve  the  availability  of  this 
spectrum  for  the  proposed  fixed  service, 
we  propose  to  delete  the  unused 
secondary  non-Government 
radiolocation  service  allocation  at  3650- 
3700  MHz.  We  note  that  there  would 
remain  550  megahertz  of  secondary  non- 
Govemment  radiolocation  service 
spectrum  at  3100-3650  MHz,  which  we 
believe  is  adequate  to  accommodate 
current  and  future  non-Government 
radiolocation  services  in  this  frequency 
range.  Further,  because  we  anticipate 
that  the  3650-3700  MHz  band  is  likely 
to  be  intensively  utilized  by  the  fixed 
service,  deleting  this  radiolocation 
allocation  would  eliminate  potential 
interference  problems  between  these 
services.  We  seek  comment  on  this 
proposal. 

13.  Government  Operations.  We 
propose  to  delete  the  Government 
radiolocation  service  allocation  fi-om  the 
3650-3700  MHz  mixed-use  band,  except 
for  grandfathering  three  Government 
radiolocation  sites  that  would  continue 
operations  in  the  band.  This  proposal 
would  be  implemented  by  adding  a  new 
United  States  footnote  to  the  Table  of 
Frequency  Allocations,  which  would 
read  as  follows: 

In  the  3650-3700  MHz  band,  after  January 
1. 1999,  Government  operations  in  the 
radiolocation  service  may  continue  on  a 
primary  basis  at  three  sites:  Pascagoula, 
Mississippi  (30°  22'  North  Latitude.  88°  29' 
West  Longitude);  Pensacola.  Florida  (30°  21' 
28"  North  Latitude,  87°  16'  26"  West 
Longitude):  and  Saint  Inigoes,  Maryland  (38° 
10'  North  Latitude,  76°  23'  West  Longitude). 
The  Commission  shall  coordinate  non- 
Govenmient  fixed  stations  within  80 
kilometers  of  the  grandfathered  sites  on  a 
case-by-case  basis  with  NTIA  through  the 
Frequency  Assignment  Subcommittee.  Naval 
vessels  shall  not  transmit  in  the  3650-3700 
MHz  band  until  the  vessel  is  at  least 
(distance  to  be  determined]  *  nautical  miles 
off  the  coasts  of  the  United  States,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  and  American 
Samoa. 

In  addition,  we  propose  to  delete  the 
unused  Government  aeronautical 
radionavigation  service  (ground-based) 
allocation  from  the  band.  We  seek 
comment  on  these  proposals. 

C.  Possibility  of  Land  Mobile  Use 

14.  We  observe  that  in  ITU  Region  2 
(the  Americas)  the  3650-3700  MHz 
band  is  also  allocated  to  the  mobile 


*The  Commission  and  NTIA  are  discussing  this 
issue  in  the  coordination  process.  We  anticipate 
adopting  the  distance  developed  in  the 
coordination  process  in  the  Report  and  Order  in 
this  proceeding. 


except  aeronautical  mobile  service  on  a 
primary  basis.  We  have  considered 
whether  to  propose  domestic  adoption 
of  this  allocation,  i.e.,  an  allocation  in 
the  United  States  for  land  mobile  and 
maritime  mobile  uses,  but  not  for 
aeronautical  mobile  use.  We  are  aware 
of  the  difficulties  of  sharing  spectrum 
between  low-power  FSS  satellite  signals 
and  mobile  units.  Thus,  the  Commission 
has  traditionally  licensed  satellite 
downlinks  in  bands  that  are  not  used  by 
mobile  luiits.  Additionally,  during  the 
coordination  process,  NTIA  indicated 
that  mobile  service  operations  wdthin  80 
kilometers  of  the  three  grandfathered 
sites  should  be  prohibited  in  order  to 
protect  the  low-level  radar  return 
signals.  In  this  instant  proceeding,  we 
tentatively  find  that  allocating  the  3650- 
3700  MHz  band  to  the  fixed  service 
only,  and  not  to  the  land  mobile  service, 
would  better  protect  incumbent 
Government  radar  operations  and  non- 
Govemment  FSS  reception  from 
harmful  interference.  We  request 
comment  on  this  conclusion  and, 
alternatively,  on  whether  we  should 
allocate  the  3650-3700  MHz  band  to  the 
land  mobile  service.  Commenters 
supporting  a  land  mobile  service 
allocation  should  submit  detailed 
supporting  engineering  data  and 
analysis. 

D.  Receiver  Standards 

15.  We  decline  to  propose  the 
transmitter  emission  and  receiver 
selectivity  standards  that  NTIA 
requested  in  the  Final  Report  because 
we  continue  to  believe  that  this  matter 
is  best  left  to  market  forces.  Specifically, 
we  believe  that,  by  making  the 
appropriate  technical  information 
available  to  manufacturers,  they  v^U,  as 
a  matter  of  course,  take  into  accoimt  the 
electromagnetic  environment  when 
designing  and  building  equipment  for 
the  3650-3700  MHz  band.'  This 
process,  we  believe,  is  most  likely  to 
encourage  the  development  and 
implementation  of  innovative 
technology  that  will  promote 
coexistence  with  high-powered  in-band 


'  We  are  worlcing  closely  with  NTIA  to  make 
available  the  information  that  potential  non- 
Goveriunent  licensees  will  need  in  order  to  evaluate 
the  viability  of  new  commercial  services  in  the 
3650-3700  MHz  band.  Speciflcally,  we  intend  to 
obtain  (1)  the  coordinates  of  those  geographic  areas 
that  would  be  affected  by  Government  systems 
(assuming  signal  lineof-sight  propagation  for  an 
effective  4/3  Earth  radius);  and  (2)  the  equipment 
operating  characteristics  of  the  Government 
systems,  including  the  values  of  radar  broadband 
transmit  noise,  the  radar's  e.i.r.p.  and  spectral 
characteristics  of  the  e.i.r.p.  as  a  function  of 
frequency.  Once  NTIA  has  provided  this 
information,  Commission  staff  will  plot  the 
impacted  areas  and  we  will  make  this  information 
available  to  the  public. 
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and  adjacent  band  Government  radar 
operations.  We  request  comment  on  oiu- 
proposal. 

E.  RF  Safety 

16.  With  regard  to  RF  safety 
requirements,  we  propose  to  treat 
stations  operating  in  tixe  3650-3700 
MHz  band  in  a  comparable  manner  to 
other  services  and  devices  that  have 
similar  operating  characteristics. 
Sections  1.1307(b),  2.1091.  and  2.1093 
of  our  rules  list  the  services  and  devices 
for  which  an  environmental  evaluation 
must  be  performed.  Accordingly,  we 
propose  that  an  environmental 
evaluation  for  RF  exposure  would  be 
required  for  the  following  operations: 
(1)  Fixed  stations  and  base  stations  (if 
land  mobile  operations  are  permitted) 
that  have  an  e.i.r.p.  greater  than  1640 
watts;  and,  (2)  land  mobile  stations  (if 
land  mobile  operations  are  permitted), 
including  portable  devices,  that  have 
operating  characteristics  or  functions 
similar  to  cellular,  PCS  or  "covered" 
SMR  services,  i.e.,  operations  that  are 
typified  by  long  periods  of  use  or  are 
interconnected  to  the  public  switched 
telephone  network.  We  invite  comment 
on  this  proposal  and  welcome  the 
submission  of  alternative  proposals  that 
would  ensure  pubUc  safety  with  respect 
to  exposure  to  RF  radiation. 

17.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  7(a),  303(c), 
303(f),  303(g),  and  303{r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i),  157(a), 
303(c),  303(f),  303(g),  and  303(r),  the 
Notice  of  Proposed  Rule  Making  and 
Order  is  adopted. 

18.  It  is  further  ordered  that,  in  the 
3650-3700  MHz  band  and  for  the  fixed- 
satellite  service  (space-to-Earth),  license 
applications  for  new  earth  stations, 
major  amendments  to  pending  earth 
station  apphcations,  or  applications  for 
major  modifications  to  existing  earth 
station  facihties  filed  on  or  after 
December  18, 1998  shall  not  be 
accepted. 

19.  It  is  further  ordered  that,  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
603(a).  the  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  the  Notice  of  Proposed 
Rule  Making  and  Order,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Initial  Regulatory  Flexibility  Analysis 

20.  As  required  by  the  Regulatory 
Flexibihty  Act  ("RFA"),*  the 


Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  the 
Notice  of  Proposed  Rule  Making  and 
Order  (ET  Docket  No.  98-237).  Written 
pubUc  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadUnes  for  comments  on  this 
Notice  of  Proposed  Rule  Making  and 
Order.  The  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  the  Notice  of  Proposed 
Rule  Making  and  Order,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a).  The  Notice  of  Proposed 
Rule  Making  and  Order  and  the  IRFA 
will  be  pubUshed  in  the  Federal 
Register. 

Need  for  and  Objectives  of  the  Proposed 
Rules 

21.  This  Notice  proposes  to  allocate 
the  3650-3700  MHz  band  to  the  fixed 
service  on  a  primary  basis.  We  take  this 
action  on  our  own  initiative  in  order  to 
make  this  transfer  spectnmi  available 
for  commercial  services.  The  adoption 
of  this  proposal  would  accommodate 
growing  demand  for  fixed  services. 

Legal  Basis 

22.  This  action  is  taken  pursuant  to 
sections  4(i),  7(a),  303(c).  303(0.  303(g), 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
157(a),  303(c),  303(f).  303(g),  and  303(r). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  wai  Apply 

23.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization."  and  "small 
governmental  jurisdiction."  '  For  the 
purposes  of  this  Notice,  the  IRFA 
defines  a  "small  business"  to  be  the 
same  as  a  "small  business  concern" 
under  the  Small  Business  Act,*  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to 
its  activities.'  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 


*See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601  et. 
seq.,  has  been  amended  by  the  Contract  With 


America  Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  847  (1996)  ("CWAAA")  Title  H 
of  the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  ("SBREFRA"). 

'M.  §601(6). 

"15  U.S.C  632. 

*  See  5  U.S.C.  601(3)  (incorporating  by  reference 
the  dermition  of  "small  business  concern"  in  5 
U.S.C.  632). 


of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").'o 

24.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  Fixed  Satellite  Service 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules 
applicable  to  Communications  services. 
Not  Elsewhere  Classified.  This 
definition  provides  that  a  small  entity  is 
one  writh  no  more  than  $11.0  million  in 
annual  receipts."  According  to  Census 
Bureau  data,  there  are  848  firms  that  fall 
under  the  category  of  Communications 
Services.  Not  Elsewhere  Classified.  Of 
those,  approximately  775  reported 
annual  receipts  of  $11  million  or  less 
and  qualify  as  small  entities. '^  We  note 
that  new  services  will  be  permitted 
under  the  adopted  designations  for  FSS, 
and  we  are  unable  at  this  time  to 
provide  a  more  precise  estimate  of  how 
many  potential  small  entities  will  be 
providing  these  services. 

25.  As  described,  the  designations  we 
hereby  adopt  will  permit  wireless 
services,  as  broadly  defined.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  wireless  services  licensees.  TTierefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules 
appUcable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1.500 
persons."  According  to  the  Bureau  of 
the  Census,  only  twelve  radiotelephone 
firms  out  of  a  total  of  1,178  such  firms 
which  operated  during  1992  had  1.000 
or  more  employees.'*  We  note  that  new 
services  will  be  permitted  under  the 
adopted  designations  for  wireless 
services,  and  we  are  unable  at  this  time 
to  provide  a  more  precise  estimate  of 
how  many  potential  small  entities  will 
be  providing  these  services. 

26.  The  Commission  has  not  yet 
determined  or  proposed  how  many 
licenses  will  be  awarded,  nor  will  it 
know  how  many  licensees  will  be  small 
businesses  imtil  the  auction,  if  required, 
is  held.  Even  after  that,  the  Commission 
will  not  know  how  many  licensees  will 
partition  their  license  areas  or 


'0  15  U.S.C  632. 

1113  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4899. 

■^U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms,  1992,  SIC  Code  4899 
(issued  May  1995). 

"13  CFR  121.201,  SIC  code  4f2. 

'*  1992  Census,  Series  UC92-S- 1,  at  Table  5,  SIC 
code  4812. 
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disaggregate  thiiir  spectnim  blocks,  if 
partitioning  ani  disaggregation  are 
allowed.  This  proceeding  proposes  only 
to  allocate  the  3650-3700  MHz  band  to 
the  non-Goven^ent  fixed  service 
generally.  A  fu^e  proceeding  will 
address  service  rules  specifically,  and 
we  will  address  small  business  concerns 
at  that  time.  W(  i  invite  comment  on  this 
analysis. 

Description  of  injected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

27.  Rules  that  may  apply  to  the 
hcensing  of  these  operations  or  other 
operating  requi^ments  will  likely  be 
addressed  in  a  Separate  rule  making 
proceeding  and!  any  reporting, 
recordkeeping  tnd  other  compliance 
requirements  v«ll  be  addressed  therein. 

Significant  Altt  motives  to  Proposed 
Rules  Which  Minimize  Significant 
Economic  Impc  ct  on  Small  Entities  and 
Accomplish  Sti  ited  Objectives 

28.  No  Petitic  ins  for  Rulemaking  were 
filed  to  initiate  this  proceeding  and 
there  are  no  comments  in  this 
proceeding  that  suggest  alternatives  to 
this  proposed  allocation  and  associated 
technical  requi^ments.  We  request 
comment  on  alternatives  that  might 
minimize  the  amount  of  economic 
impact  on  small  entities. 

Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

29.  None. 
List  of  Subjectaj  in  47  CFR  Part  2 

Communications  equipment, 
reporting  and  recordkeeping 
requirements.  I 

Federal  Commui^cations  Commission. 

Magalie  Roman  ialas. 

Secretary. 

(FR  Doc.  99-837  Filed  1-13-99;  8:45  am) 

BtLUNQ  COO€  STia-Ol-U 

I  = 

DEPARTMENTiOF  COMMERCE 

National  Oc«aiic  and  Atmospheric 

Administration 

I 

50  CFR  Part  6^ 
p.D.  010599A]     I 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  Natioilal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  AJdministration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  pubUc  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  January  27, 1999,  at  9:30 
a.m.  and  on  Thursday,  January  28, 1999, 
at  8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Harborside  Portsmouth, 
250  Market  Street,  Portsmouth,  NH 
03801;  telephone  (603)  431-2300. 
Requests  for  special  accommodations 
should  be  addressed  to  the  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1036; 
telephone:  (781)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone  (781)  231-0422. 

SUPPLEMENTARY  INFORMATION: 
Wednesday,  January  27, 1999 

The  meeting  will  begin  with  reports 
on  recent  activities  from  the  Council 
Chairman;  the  Executive  Director;  the 
NMFS  Acting  Regional  Administrator, 
Northeast  Region;  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  Council  liaisons; 
and  representatives  of  the  Coast  Guard, 
the  Atlantic  States  Marine  Fisheries 
Commission,  and  the  U.S.  Fish  and 
Wildlife  Service.  Following  reports,  the 
Chairman  of  the  Whiting  Committee 
will  ask  for  approval  of  descriptions  of 
measures  and  the  summary  of  impacts 
for  final  submission  of  Amendment  12 
to  the  Fishery  Management  Plan  (FMP) 
for  the  Northeast  Multispecies  Fishery. 
Following  the  Scientific  and  Statistical 
Conunittee's  review,  the  Dogfish 
Committee  will  seek  approval  of  an 
overfishing  definition,  of  a  stock 
rebuilding  schedule,  and  of  the  Spiny 
Dogfish  F'MP  for  submission  to  the 
Secretary  of  Commerce. 

During  the  afternoon  session,  the 
Council  will  continue  its  discussion  on 
dogfish  and  possible  approval  of  a 
recommendation  for  emergency  or 
interim  action  to  become  effective  by 
May  1, 1999.  The  Social  Sciences 
Advisory  Committee  will  report  on 
recommendations  on  information  to  be 
included  in  the  Stock  Assessment  and 
Fishery  Evaluation  reports  and  the 
social  and  economic  impacts  analyses 
included  in  the  Coiuicil  FMPs.  There 
v«ll  be  a  Stock  Assessment  Public 
Review  Workshop  on  the  status  of  Cape 
Cod  yellowtail  flounder,  white  hake, 
Georges  Bank  winter  flounder, 
American  plaice  and  Southern  New 
England/mid- Atlantic  winter  flounder. 


Thursday,  January  28, 1999 

The  Council  will  take  final  action  on 
Framework  Adjustment  27  to  the 
Northeast  Multispecies  FMP. 
Management  measures  in  Framework 
Adjustment  27  would  reduce  fishing 
mortality  on  Gulf  of  Maine  cod  and 
Georges  Bank  cod  to  achieve  the  1999 
fishing  year  rebuilding  objectives  and 
might  include  area  closures,  trip  limits, 
adjustments  to  days-at-sea,  or  gear/mesh 
modifications.  During  the  afternoon 
session,  the  Groundfish  Committee  vfill 
consider  recommendations  on  priorities 
for  Council  action  during  1999  to 
address  latent  fishing  effort/permits, 
employment  of  displaced  fishermen  in 
scientific/gear  research  programs  under 
economic  assistance  programs,  changing 
the  annual  Northeast  Multispecies  FMP 
adjustment  schedule  to  a  calendar  year, 
and/or  other  measures  to  address 
overfishing  of  identified  stocks.  The 
Council  also  intends  to  approve  initial 
action  on  a  framework  adjustment  to  the 
Northeast  Multispecies  FMP  that  would 
adjust  regulations  to  comply  with  the 
Harbor  Porpoise  Take  Reduction  Plan. 
Discussion  of  any  other  business  will 
take  place  before  the  close  of  the 
meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabiUties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  )anuary  8, 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries. 
(PR  Doc.  99-840  Filed  1-13-99;  8:45  am) 
ULUNO  CODE  U1ft-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
p.D.  010699q 

Pacific  Fishery  Management  Council; 
Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

action:  Public  hearings;  request  for 

comments. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  will 
convene  four  public  hearings  on  Draft 
Amendment  14  to  the  Pacific  Coast 
Salmon  Plan  and  its  draft  supplemental 
environmental  impact  statement  (draft 
SEIS). 

DATES:  Written  comments  will  be 
accepted  at  the  Council  office  until 
March  3, 1999.  The  hearings  wall  be 
held  from  February  1-3, 1999.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  hearings  will  be  held  in 
Washington,  Oregon,  Idaho,  and 
California.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings  and  special  accommodations. 

Comments  should  be  sent  to  Mr. 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201;  telephone  (503) 
326-6352.  Written  comments  received 
at  the  Coimcil  office  by  Thursday, 
February  18, 1999,  will  be  copied  and 
distributed  to  the  Coimcil 
approximately  1  week  before  final 
consideration  of  the  Amendment. 
Copies  of  the  draft  amendment  and  the 


appendices  are  available  from  the 
Council  office. 

Comments  may  also  be  provided 
during  the  Council  meeting,  March  8- 
12, 1999,  at  the  Doubletree  Hotel- 
Columbia  River,  1401  North  Hayden 
Island  Drive,  Portland,  OR. 

The  hearings  will  be  held  in 
California,  Washington,  Oregon,  and 
Idaho.  See  SUPPLEMENTARY  INFORMATION 
for  locations  of  the  hearings  and  special 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council,  at 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
Coimcil  is  convening  four  public 
hearings  to  discuss  Draft  Amendment  14 
to  the  salmon  fishery  management  plan 
(FMP)  under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Draft  Amendment  14  and  its 
accompanying  draft  SEIS  would 
comprehensively  update  the  salmon 
FMP.  The  changes  £ire  necessary  to 
make  the  FMP  responsive  to  the 
Sustainable  Fisheries  Act  (SFA)  of  1996. 
to  reflect  increased  listings  of  salmon 
stocks  under  the  Endangered  Species 
Act,  and  to  include  issues  identified  in 
amendment  scoping  sessions.  The  draft 
amendment  includes  a  complete 
updating  of  the  fishery  description  and 
identification  of  what  the  salmon  FMP 
covers.  To  be  consistent  with  the  SFA, 
draft  Amendment  14  redefines  optimum 
yield,  provides  new  criteria  to  prevent 
or  end  overfishing,  describes  and 
defines  essential  fish  habitat,  and 
estabUshes  salmon  bycatch  reporting 
specifications.  In  response  to  harvest 
allocation  issues,  the  draft  amendment 
modifies  the  FMP  section  on  non-Indian 
harvest  allocations  north  of  Cape 
Falcon,  Oregon  to  (1)  allow  more 


flexibility  in  implementing  selective 
fisheries  that  target  on  hatchery  fish  and 
(2)  formally  recognize  a  recreational 
allocation  for  the  La  Push  port  area 
which  has  been  essentially 
implemented  for  several  years  during 
the  preseason  management  process.  The 
draft  amendment  also  contains  many 
other  editorial  changes  to  help  clarify 
the  FMP. 

Dates,  Times,  and  Locations 

Monday,  February  1,  1999,  7:00  p.m., 
Washington  Department  of  Fish  and 
Wildlife,  Natural  Resources  Building, 
Room  172, 1111  Washington  Street  NE, 
Olympia,  WA. 

Tuesday,  February  2, 1999,  7:00  p.m., 
Red  Lion  Hotel,  South  Umpqua  Room, 
1313  North  Bayshore  Drive,  Coos  Bay, 
OR. 

Tuesday,  February  2, 1999,  7:00  p.m., 
Idaho  Department  of  Fish  and  Game, 
Commission  Room,  600  South  Walnut 
Street,  Boise,  ID. 

Wednesday,  February  3, 1999,  7:00 
p.m.,  California  Department  of  Fish  and 
Game,  First  Floor  Auditorium,  1416 
Ninth  Street,  Sacramento,  CA. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  John  Rhoton  at 
(503)  326-352  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  lanuary  8. 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-839  Filed  1-13-99;  8:45  am) 
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This  section  of  tHe  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niies  that  are  applicat)ie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arKJ  agency 
statements  of  orfanization  arx)  functions  are 
examples  of  documents  appearing  in  this 
section. 

I 
DEPAFTTMENT  OF  AGRICULTURE 

Office  of  the  $ecretary 
(Docket  No.  98-|l23-11 

Declaration  ofl  Emergency  Because  of 
Pseudorabies 

Pseudorabie$,  a  contagious, 
infectious,  and  communicable  disease  of 
livestock,  primarily  swine,  is  present  in 
the  United  States.  The  disease,  also 
known  as  Aujeszky's  disease,  mad  itch, 
and  infectious  bulbar  paralysis,  is 
caused  by  a  herpes  virus.  Pseudorabies 
does  not  aH^ect  humans. 

In  1989  the  Ammal  and  Plant  Health 
Inspection  Seridce  (APHIS)  launched  a 
national  pseudorabies  eradication 
program  in  the  United  States.  This 
pseudorabies  Qradication  program, 
conducted  in  cooperation  with  the  State 
governments  and  swine  producers, 
involves  the  systematic  identification  of 
pseudorabies  infected  swine  in  the 
United  States  ind  the  management  of 
herds  to  eliminate  sources  of 
pseudorabies.  By  1992,  the  program  had 
identified  neatly  8,000  swine  herds  as 
being  infected,  Steady  progress  towards 
eradication  of  pseudorabies  has  been 
made  since  that  time,  and  now  only  a 
little  over  1 ,000  infected  swine  herds 
remained  in  the  United  States.  By  the 
end  of  the  yeat  2000  pseudorabies 
should  be  comjpletely  eradicated  from 
the  United  States. 

Currently,  swine  prices  in  the  United 
States  are  seveirely  depressed.  Not  only 
are  swine  herd  owners  unable  to  sell 
their  animals  at  a  profit,  they  are 
actually  losing  money  on  these  animals 
by  continuing  to  feed  and  maintain 
them.  Many  of  these  owners  are  failing 
to  vaccinate  these  devalued  swine,  since 
the  cost  of  vaccinations  cuts  even 
further  into  th0  herd  owner's  financial 
resources.  Thit  poses  a  serious  risk  of 
spreading  pseudorabies  to  additional 
premises  and  prolonging  eradication 
efforts.  This  setback  to  the  pseudorabies 
eradication  program  could  not  only  be 


economically  damaging  to  the  swine 
industry,  but  also  would  be  costly  for 
the  Federal  Government. 

Therefore,  APHIS  has  determined  it  is 
necessary  to  commence  a  voluntary 
accelerated  pseudorabies  eradication 
program  in  which  the  agency  purchases 
and  depopulates,  as  quickly  as  possible, 
as  many  pseudorabies  infected  herds  at 
a  considerable  savings. 

However,  APHIS  resources  are 
insufficient  to  carry  out  this  accelerated 
pseudorabies  eradication  program, 
therefore,  additional  funds  are  needed. 
These  funds  would  be  used  for  the 
following  activities  which  are  designed 
to  eradicate  pseudorabies  in  the  United 
States  well  ahead  of  schedule:  Contact 
swine  herd  owners  in  various  States  and 
purchase  their  infected  herds  from  them 
at  fair  market  value;  remove  and 
depopulate  these  infected  herds  on  a 
voluntary  basis;  dispose  of  the  swine 
carcasses;  and  conduct  surveillance  of 
surrounding  herds  to  ensure  that  the 
disease  has  not  spread  beyond  the 
infected  herd  that  is  being  depopulated. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25, 
1981,  95  Stat.  (7  U.S.C.  147b),  I  declare 
that  there  is  an  emergency  that  threatens 
the  livestock  industry  of  this  country 
and  hereby  authorize  the  transfer  and 
use  of  such  funds  as  may  be  necessary 
from  appropriations  or  other  funds 
available  to  the  agencies  or  corporations 
of  the  United  States  Department  of 
Agriculture  to  commence  a  voluntary 
accelerated  pseudorabies  eradication 
program  in  the  United  States. 

Effective  Date:  This  declaration  of 
emergency  shall  become  effective 
January  7, 1999. 
Dan  GUdanan, 
Secretary  of  Agriculture. 
[FR  Doc.  99-800  Filed  1-13-99;  8:45  am] 

BILUNQ  CODE  3410-34-M 


OEPARTMEm'  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  and  Request  for  Comment  for 
Approval  of  a  New  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUIMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  seeking  approval 
bom  the  Office  of  Management  and 
Budget  (OMB)  to  revise  procedures  for 
accepting  vendor  .bids  to  supply 
commodities  for  use  under  domestic 
purchase  programs.  A  Domestic 
Electronic  Bid  Entry  System  (DEBES) 
will  provide  for  electronic  submission 
of  bids  via  the  Internet.  This  will 
replace  the  current  system,  which 
requires  hard-copy  bids  and  manual 
entry  into  CCC's  system.  The  new 
procedure  will  be  more  reliable  and 
more  efficient  than  the  current 
procedure. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  March  15, 1999  to 
be  assured  consideration. 
ADDmONAL  INFORIMATION  OR  COMIMENTS: 
Contact  Tim  Mehl,  Chief,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office  (KCCO),  9200  Ward 
Parkway,  Kansas  City,  Missouri  64114, 
telephone  (816)  926-3536  or  fax  (816) 
926-6767. 
SUPPLEMENTARY  INFORMATION: 

Title:  Domestic  Electronic  Bid  Entry 
System  (DEBES)— 7  CFR  1496. 

OMB  Control  Number:  0560-New 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  Commodity  Credit 
Corporation  (CCC)  purchases 
agricultural  commodities  to  meet 
domestic  program  needs.  CCC  issues 
invitations  to  purchase  agricultural 
commodities  at  various  times  during  the 
year.  Vendors  respond  by  making  offers 
using  the  CCC  Commodity  Bid  Form 
(form  KC-327).  CCC  verifies  that  the 
KC-327  is  responsive  and  manually 
enters  the  information  on  the  form  into 
the  bid  evaluation  program  to  determine 
the  lowest  cost  and  award  data  for  the 
creation  of  contracts.  The  current 
keypunching  process  requires  entering 
data  and  then  verifying  the  results.  The 
sensitivity  of  the  data  and  the  high 
value  of  the  contracts  at  stake  requires 
a  reliable  and  efficient  system  for 
capturing  the  bid  data. 

Regulations  governing  paperwork 
burdens  on  the  public  require  that 
before  an  agency  collects  information 
from  the  public,  the  agency  must  receive 
approval  from  the  Office  of  Management 
and  Budget  (OMB).  In  accordance  with 
those  regulations,  CCC  is  seeking 
approval  for  DEBES  to  provide  for  the 
submission  of  bids  through  the  Internet. 
Under  OMB  regulations,  comments 
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concerning  DEBES  must  be  submitted  to 
OMB  within  30  days  of  this  notice's 
pubUcation  in  the  Federal  Register. 
Within  60  days  "after  receipt  of  the 
proposed  collection  of  information  or 
publication  of  the  notice"  in  the  Federal 
Register,  whichever  is  later,  OMB  shall 
notify  CX^C  of  its  decision  to  approve, 
require  modifications  to,  or  disapprove 
DEBES. 

Bid  Process  Modificatioiis 

Each  vendor  will  be  required  to  use 
an  Internet  Service  Provider  to 
participate  in  the  DEBES.  KCCO  will 
provide  vendor  training  and  offer 
hotline  assistance  for  DEBES.  It  is 
anticipated  DEBES  will  be  put  into 
operation  in  the  summer  of  1999. 
Vendor  participation  in  the  DEBES  shall 
be  required  to  submit  bids  to  <XC  for 
the  purchase  of  agricultural 
commodities  intended  for  domestic  food 
programs.  The  DEBES  will  capture 
commodity  vendor  bid  data  in  a  more 
reliable  and  efficient  way  than  the 
cturent  system.  DEBES  provides  the 
data  in  an  electronic  and  linear  format. 

Estimate  of  Burden:  Public  reporting 
biuden  for  collecting  information  under 
this  notice  is  estimated  to  average  30 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Businesses  and  other  for 
profit. 
.    Respondents:  60. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  24. 

Estimated  Total  Annual  Burden  on 
Respondents:  720  hours. 

Proposed  topics  for  comments 
include:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assimiptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  regarding  this  information 
collection  requirement  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Agricultiue, 
Washington,  DC  2;0503,  and  to  Tim 


Mehl,  Chief  Planning  and  Analysis 
Division,  Kansas  City  Commodity 
Office,  9200  Ward  Parkway,  Kansas 
City,  Missouri  64114,  telephone  (816) 
926-3536  or  fax  (816)  926-6767. 

All  responses  to  this  notice  will  be 
suimmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  January  7, 
1999. 

Keith  Kelly. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  99-B43  Filed  1-13-99;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice;  Meeting 

AGENCY:  U.S.  Commission  on  Qvil 

Rights. 

DATE  AND  TIME:  Friday,  January  22, 1999, 

9:30  a.m. 

PLACE:  U.S  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC.  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  December  11, 

1998  Meeting 
m.  Announcements 

IV.  Executive  Session 

V.  Staff  Director's  Report 

VI.  State  Advisory  Committee  Report 

"Racial  Harassment  in  Vermont 
Public  Schools"  (Vermont) 
Vn.  State  Advisory  Appointments  for 
District  of  Colimibia,  Maryland  and 
New  York 

VIII.  Project  Planning 

IX.  Futiue  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 
Stephanie  Y.  Moore, 

General  Counsel. 

(PR  Doc.  99-979  Filed  1-12-99;  2:44  pml 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  PubUc  Law  104-13. 

Bureau:  International  Trade 
Administration. 


Title:  Format  for  Petition  Requesting 
ReUef  Under  U.S.  Antidumping  Duty 
Law. 

Agency  Form  Number:  ITA-357P. 

OMB  Number:  0625-0105. 

Type  of  Request:  Reinstatement. 

Burden:  1,520  hoiu«. 

Number  of  Respondents:  38. 

Avg.  Hours  Per  Response:  40  hours. 

Needs  and  Uses:  The  International 
Trade  Administration,  Import 
Administration's,  Antidumping/ 
Countervailing  Duty  (AD/CVD) 
Enforcement,  implements  the  U.S. 
antidumping  and  countervailing  duty 
law.  Import  Administration  investigates 
allegations  of  unfair  trade  practices  by 
foreign  governments  and  producers  and, 
in  conjunction  with  the  U.S. 
International  Trade  Commission,  can 
impose  duties  on  the  product  in 
question  to  offset  the  unfair  practices. 
Form  ITA-3  5  7P— Format  for  Petition 
Requesting  ReUef  Under  the  U.S. 
Antidumping  Duty  Law — is  designed  for 
U.S.  companies  or  industries  that  are 
unfamiliar  with  the  antidumping  law 
and  the  petition  process.  The  Form  is 
designed  for  potential  petitioners  that 
believe  that  an  industry  in  the  United 
States  is  being  injured  because  a  foreign 
competitor  is  selling  a  product  in  the 
United  States  at  less  than  fair  value. 
Since  a  variety  of  detailed  information 
is  required  under  the  law  before 
initiation  of  an  antidumping  duty 
investigation,  the  Form  is  designed  to 
extract  such  information  in  the  least 
burdensome  manner  possible.  Form 
rrA-357P  is  sent  by  request  to  potential 
U.S.  petitioners. 

Affected  Public:  Businesses  or  other 
for  profit,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calUng  or 
writing  Linda  Engelmeier,  Department 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  )anuary  11, 1999. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
of  Chief  Information  Officer. 

[FR  Doc.  99-838  Filed  l-i;-«9;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  6r  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Iinpott  Administration, 
International  trade  Administration. 
Department  ofjCommerce. 

of  opportunity  to  request 
review  of  antidiunping  or 


action:  Notice 
administrative 


countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §351.213  of  the 
Department  of  Commerce  (the 


Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review: 
Not  later  than  the  last  day  of  January 
1999,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 


Antidumping  Duty  Proceedings 

BRAZIL 

Brass  Shee<  and  Strip  A-35 1-603 

Stainless  Steel  Wire  Rod  A-351-819 

CANADA: 

Brass  Sheet  and  Strip  A-1 22-601  

Color  Pictur^  Tutjes  A-1 22-605  

FRANCE: 

Anhydrous  Sodium  Metasilicate  (ASM)  A-427-098  

Stainless  St^el  Wire  Rods  A-427-81 1  

JAPAN:  Color  Picture  Tubes  A-588-609 

SINGAPORE-  Color  Picture  Tubes  A-659-601  

SOUTH  AFRICA:  Brazing  Copper  Wire  and  Rod  A-791-502 

SPAIN:  Potassiun  Permanganate  A-469-007 

TAIWAN:  Stainless  Steel  Cocking  Ware  A-583-603 

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Potassium  Permanganate  A-57O-001 

THE  REPUBLIC;  OF  KOREA:  Brass  Sheet  and  Strip  A-580-603 

Antidumping  Duty  Proceedings 

THE  REPUBLIC  OF  KOREA: 

Cokx  Picturp  Tubes  A-580-605 

Stainless  Steel  Cooking  Ware  A-580-601  

Countervailing  Duty  Proceedings 

BRAZIL:  Brass  Sheet  and  Strip  C-351-604  

SPAIN:  Stainles$  Steel  Wire  Rod  C-469-004 

TAIWAN:  Stainless  Steel  Cooking  Ware  C-583-604  

THE  REPUBLIC  OF  KOREA:  Stainless  Steel  Cooking  Ware  C-580-602 


Suspension  Agreements 


CANADA:  Pota^ium  Chloride  A-1 22-701 
JAPAN:  Sodium  Azide  A-588-839  


Period 


1/1/98-12/31/98 
1/1/98-12/31/98 

1/1/98-12/31/98 
1/1/98-12/31/98 

1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 


1/1/98-12/31/98 
1/1/98-12/31/98 


1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 

1/1/98-12/31/98 
1/1/98-12/31/98 


In  accordance  with  section  351.213  of 
the  regulation; ;,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  ad^ninistrative  review.  The 
Department  changed  its  requirements 
for  requesting  reviews  for  countervailing 
duty  orders.  P^uant  to  771(9)  of  the 
Act,  an  intere^ed  party  must  specify  the 
individual  producers  or  exporters 
covered  by  th^  order  or  suspension 
agreement  for  (which  they  are  requesting 
a  review  (Department  of  Commerce 
Regulations.  62  FR  27295,  27424  (May 
19,  1996)).  Therefore,  for  both 
antidimiping  ^nd  countervailing  duty 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervaiUng  duty  order  it  is 


requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  coimtry  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW,  Washington, 


DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  January  1999.  If  the 
Department  does  not  receive,  by  the  last 
day  of  January  1999,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
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listed  in  this  notice  and  for  the  period 
identified  above,  the  E)epartinent  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)'estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  January  7, 1999. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-783  Filed  1-13-99;  8:45  am] 
BMJJNQ  CODE  361IM)8-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

November  1998  Sunset  Reviews:  Final 
Results  and  Revocations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of  sunset 
reviews  and  revocation  of  antidumping 
duty  order  and  termination  of 
suspended  countervailing  duty 
investigation:  brass  fire  protection 
equipment  from  Italy  (A-4  75-401)  and 
refrigeration  compressors  from 
Singapore  (C-559-001). 

SUMMARY:  On  November  2, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  siuiset  reviews  of 
the  antidumping  duty  order  on  brass  fire 
protection  equipment  from  Italy  and  on 
the  suspended  countervailing  duty 
investigation  on  refrigeration 
compressors  from  Singapore.  Because 
no  domestic  interested  party  responded 
to  the  sunset  review  notice  of  initiation 
by  the  applicable  deadline,  the 
E)epartment  is  revoking  this  order  and 
terminating  this  suspended 
investigation. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit,  Scott  E.  Smith,  or 
Mehssa  G.  Skinner,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3207  ,  (202)  482- 
6397,  or  (202)  482-1560  respectively. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Department  issued  an 
antidumping  duty  order  on  brass  fire 
protection  equipment  from  Italy  (50  FR 
8354,  March  1, 1985).  In  addition,  the 
Department  suspended  the 
countervaiUng  duty  investigation  on 
refrigeration  compressors  from 
Singapore  (48  FR  51167,  November  7, 
1983,  as  amended,  48  FR  51946, 
November  15, 1983).  Pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department 
initiated  simset  reviews  of  this  order 
and  suspended  investigation  by 
publishing  notice  of  the  initiation  in  the 
Federal  Register  (63  FR  58709, 
November  2, 1998).  In  addition,  as  a 
courtesy  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  registered  mail,  to  each  party  listed 
on  the  Department's  most  current 
service  list  for  these  proceedings  to 
inform  them  of  the  automatic  initiation 
of  a  sunset  review  on  this  order  and 
suspended  investigation. 

No  domestic  interested  parties  in  the 
simset  reviews  of  this  order  and 
suspended  investigation  responded  to 
the  notice  of  initiation  by  the  November 
17,  1998,  deadline  [see  section 
351.218(d)(l)(i)  of  Procedures  for 
Conducting  Five-year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20,  1998)  ("Sunset 
Regulations")). 

Determination  To  Revoke 

Pxirsuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
interested  party  responds  to  the  notice 
of  initiation,  the  Department  shall  issue 
a  final  determination,  within  90  days 
after  the  initiation  of  the  review, 
revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  apphcable  deadUne, 
November  17, 1998  [see  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations),  we  are  revoking  this 
antidumping  duty  order  and  terminating 
this  suspended  investigation. 

Effective  Date  of  Revocation  and 
Termination 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  Uquidation 
of  the  merchandise  subject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  after  January  1,  2000.  Entries  of 
subject  merchandise  prior  to  the 
effective  date  of  revocation  will 


continue  to  be  subject  to  suspension  of 
Uquidation  and  duty  deposit 
requirements.  The  suspension 
agreement  on  refrigeration  compressors 
from  Singapore  will  remain  in  effect 
until  January  1,  2000.  The  Department 
will  complete  any  pending 
administrative  reviews  of  this  order  and 
suspended  investigation  and  will 
conduct  administrative  reviews  of  all 
entries  prior  to  the  effective  date  of 
revocation  in  response  to  appropriately 
filed  requests  for  review. 

Dated:  January  7, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-782  Filed  1-13-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  missions 
that  are  also  explained  at  the  following 
website:  http://www.ita.doc.gov/doctm/ 
tmcal.html: 

The  Information  Technology  Dealmaker 
Toronto,  Canada 
February  3-4, 1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Viktoria  Palfi  at  the  Department  of 
Commerce.  Telephone  number:  416- 
595-5412  or  FAX  number:  416-595- 
5416. 

Multi-Agency  Business  Development 
Infrastructure  Mission  to  China  and 
Hong  Kong,  and  Business 
Development  Mission  to  Korea, 
China,  Hong  Kong  and  South  Korea 
March  10-20,  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucia  Naphin  or  Jennifer  Andberg  at  the 
Department  of  Commerce.  Telephone 
number:  202-482-1360  or  FAX  number: 
202-482-4054. 

The  Trans-Atlantic  Business  Dialogue 
Small  Business  Initiative  Automotive 
Matchmaker  Trade  Delegation 
Germany  and  France 
March  8-16.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Derek  Parks  at  the  Department  of 
Commerce.  Telephone  number:  202- 
482-0287  or  FAX  number:  202-482- 
0178. 

The  Trans  Atlantic  Business  Dialogue 
Small  Business  Initiative 
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Environmental  Technologies 

Matchmaker  Trade  Delegation,  Italy 

and  Germai  ly 
March  9-16,  ^999 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Jackst)n  at  the  Department  of 
Commerce.  Telephone  number:  202- 
482-2675  or  PAX  number:  202-482- 
0178. 
The  Oil,  Gas  and  Petrochemicals  Trade 

Mission  to  Dhahran,  Saudi  Arabia; 

Abu  Dhabi,  United  Arab  Emirates; 

and  Kuwait  City,  Kuwait,  Saudi 

Arabia,  UA|;  and  Kuwait 
April  10-14.  1999 
FOR  FURTHER  ^FORMATION  CONTACT: 
Joseph  Ayoub  at  the  Department  of 
Commerce.  Telephone  number:  202- 
482-0313  or  FAX  number:  202-482- 
0170. 

REPCAN  '99 
Toronto,  Canada 
June  15-16,  1B99 

FOR  FURTHER  MFORMATION  CONTACT: 
Madellon  C.  l|opes  at  the  Department  of 
Commerce.  Telephone  number:  416- 
595-5412  or  FAX  number:  416-595- 
5419. 
The  Safety  anjd  Security  Industries 

Matchmaketr 
Turkey,  Saud)  Arabia  and  Egypt 
April  15-21,  i999 
FOR  FURTHER  ^FORMATION  CONTACT: 
Gordon  Kelle^  at  the  Department  of 
Commerce.  Telephone  number:  202- 
482-1793  or  FAX  number:  202-482- 
0178. 
The  TASBI  T^lecomraunications/IT 

Matchmaketr 
Belgium,  the  Netherlands  and  the 

United  Kingdom 
May  17-25,  1999 

FOR  FURTHER  t^FORMATION  CONTACT: 
Gordon  Kellei'  at  the  Department  of 
Commerce.  Telephone  number:  202- 
482-1793  or  FAX  number:  202^82- 
0178. 

Dated:  Januaiy  8. 1999. 
Tom  Nisbet, 

Director,  Office  of  Trade  Promotion 
Coordination. 

[FR  Doc.  99-87p  Filed  1-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


^f 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  123098A]  I 

Marine  Mammals;  File  Nos.  782-1447 
and  P771#73 

AGENCY:  National  Marine  Fisheries 
Service  (NMPS),  National  Oceanic  and 
Atmospheric  ,Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  applications  for 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Fisheries  Service, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way  NE.,  BIN  C15700, 
Seattle.  WA  98115-0070,  has  requested 
an  amendment  to  scientific  research 
Permits  No.  782-1447  and  967  (File  No. 
771#73). 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
16,  1999. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region.  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/586-7221). 

Written  ccunments  or  requests  for  a 
public  hearing  on  these  requests  should 
be  submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl.  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  these 
particular  amendment  requests  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permits  No.  782- 
1447  and  967,  issued  on  May  20, 1998 
(63  FR  30201)  and  July  11,  1995  (60  FR 
37053),  respectively,  is  requested  imder 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  222.23). 

Permit  No.  782-1447  authorizes  the 
permit  holder  to  conduct  surveys, 
capture/handle,  tag  and  sample  Steller 
sea  lions  [Eumetopias  jubatus)  in 
Alaska.  The  permit  holder  requests 


authorization  to  inadvertently  harass  up 
to  40,000  sea  lions  during  February  and 
March,  extend  capture  season  to  March 
1999  and  increase  the  volume  of  blood 
drawn  to  25cc  for  pups  greater  than  8 
months,  and  authority  of  administer  a 
light  dose  of  Valium  to  restrain  animals. 

Permit  No.  967  (File  No.  771#73) 
authorizes  the  holder  to  satellite  tag 
harbor  porpoise  (Phocoena  phocoena) 
and  rehabilitated  Dall's  porpoise 
[Phocoenoides  dalli)  or  Pacific  white- 
sided  dolphin  (Lagenorhynchus 
obliquidens)  in  coastal  waters  of 
Washington  and  Oregon.  The  Holder 
wants  to  extend  the  location  of  take  to 
include  Alaska  coastal  waters. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
apphcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  7. 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Senrice. 
IFR  Doc.  99-780  Filed  1-13-99;  8:45  am) 

BILUNO  COOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 
National  Technical  information  Service 

NTiS  Advisory  Board  Meeting 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Wednesday,  February  3, 1999,  fi-om 
9  a.m.  to  11:30  a.m.,  and  itom  1  p.m.  to 
4  p.m.  The  session  from  9  a.m.  to  11:30 
a.m.,  will  be  closed  to  the  public. 

The  Board  was  estabUshed  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  15,  1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
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information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
hrnS  activities,  an  update  on  the 
progress  of  FedWorld,  and  a  discussion 
of  NTIS'  long  range  plans.  The  closed 
session  discussion  is  scheduled  to  begin 
at  9  a.m.  and  end  at  11:30  a.m.  on 
February  3, 1999.  The  session  will  be 
closed  because  prematiu^  disclosure  of 
the  information  to  be  discussed  would 
be  likely  to  significantly  fioistrate 
implementation  of  NTIS'  business 
plans. 

DATES:  The  meeting  will  convene  on 
February  3, 1999,  at  9  a.m.  and  adjourn 
at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  2029  Sills  Building,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  from  1 
p.m.  to  4  p.m.  on  February  3,  1999. 
Approximately  thirty  minutes  will  be 
set  aside  on  February  3, 1999,  for 
comments  or  questions  from  the  public. 
Seats  will  be  available  for  the  public 
and  for  the  media  on  a  first-come,  first- 
served  basis.  Any  member  of  the  pubUc 
may  submit  written  comments 
concerning  the  Board's  affairs  at  any 
time.  Copies  of  the  minutes  of  the  open 
session  meeting  will  be  available  within 
thirty  days  of  the  meeting  from  the 
address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161, 
Telephone:  (703)  605-6400;  Fax  (703) 
605-6700. 

Dated:  January  8, 1999. 
Ron  Lawson, 
Director. 

[PR  Doc.  9»-820  Filed  1-13-99;  8:45  am) 
BILUNG  CODE  351(MM-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

January  11,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
Umits. 

EFFECTIVE  DATE:  January  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  1999  limits  for  certain  categories 
are  being  reduced  for  carryforward 
applied  to  the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date.  Also  see 
63  FR  59946,  pubUshed  on  November  6, 
1998. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiementatioii  of  Textile 
Agreements 

January  11. 1999. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3. 1998.  by  the 
Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exp>orted 
during  the  twelve-month  period  which 
begins  on  January  1. 1999  and  extends 
through  December  31, 1999. 

Effective  on  January  14. 1999,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit 

336/636 

498.024  dozen. 

338 

4,960,932  dozen. 

339 

1.410,732  dozen. 

340/640 

664.034  dozen  of 

wtiich  not  more  ttwn 

263.357  dozen  shall 

be  in  Categories 

340-0/640-4)'. 

347/348 

825.510  dozen. 

351/651  

332.016  dozen. 

359-C/65&-C2  

1.494,074  kilograms. 

369-F/36&-P3 

2,490,122  kilograms. 

369-S*  

760.252  kilograms. 

613/614  

24,215.689  square 
meters. 

615 

25,761 ,366  square 
meters. 

625/626/627/628/629 

79,230.456  square 

meters  of  which  not 

more  than 

39.615.230  square 

meters  shall  be  in 

Category  625;  not 

more  than 

39.615,230  square 

meters  shall  be  in 

Category  626;  not 

more  than 

41 ,929,654  square 

meters  shall  be  in 

Category  627;  not 

more  than  8.675.101 

square  meters  shall 

be  in  Category  628; 

- 

and  not  more  than 

41.929,654  square 

meters  shall  be  m 

Category  629. 

638/639 

460,465  dozen. 

666-Ps  

764.048  kik)grams. 
4,088,922  kik>grams. 

666-S*  

Category 

Adjusted  twelve-month 
limit 

226/313 

334/634 

122^95,792  square 

meters. 
245.134  dozen. 

'Category  340-D:  only  HTS  numbers 
6205.20.2015.  6205.20.2020.  6205.20.2025 
and  6205.202030;  Category  640-D:  only  HTS 
numbers  6205.30.2010,  6205.30.2020. 
6205.30.2030,  6205.30.2040.  6205.90.3030 
and  6205.90.4030. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034.  6104.62.1020, 
6104.69.8010,  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203.42.2090.  6204.62.2010, 
6211.32.0010.  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020. 
6103.43.2025.  6103.49.2000.  6103.49.8038. 
6104.63.1020.  6104.63.1030.  6104.69.1000. 
6104.69.8014,  6114.30.3044,  6114.30.3054. 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

3  Category  369-F:  only  HTS  number 
6302.91.0045;  Category  369-P:  only  HTS 
numbers  6302.60.0010  and  6302.91.0005. 

*  Category  369-S:  only  HTS  number 
6307.10.2005. 

*  Category  666-P:  only  HTS  numbers 
6302.22.1010,  6302.22.1020,  6302.22.2010. 
6302.32.1010.  6302.32.1020,  6302.32.2010 
and  6302.322020. 

•Category  666-S:  only  HTS  numbers 
6302.22.1030,  6302.22.1040,  6302.222020. 
6302.32.1030,  6302.32.1040.  6302.322030 
and  6302.322040. 
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The  Committte  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  th*  rulemaking  provisions  of  5 
U.S.C.  553(a)(l 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Con^wittee  for  the  Implementation 
of  Textile  Agreavents. 
|FR  Doc.  99-939  Filed  1-13-99;  8:45  am) 

BiLUNO  CODE  3Slb-OR-F 


COMMODITYi FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOIMQ  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  OATQ:  2:00  p.m.,  Wednesday, 

January  27. 1^99. 

PLACE:  1155  21st  St.,  NW.  Washington, 

DC,  9th  FloorjConference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

lean  A.  Webb, 

Secretary  of  theiCommission. 

(FR  Doc.  9»-95«  Filed  1-12-99;  1:07  pm] 

BiLUNQ  CODE  taOI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Ad  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATS:  2:00  p.m.,  Monday, 

February  1.  1$99. 

PLACE:  1155  i\st  St..  NW.  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Clos€^. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  ofthd  Commission. 

[FR  Doc.  99-955  Filed  1-12-99;  1:07  pml 

BILUNO  COOE  S3^-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSIOIf 

Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETING: 

Commodity  F'utiu^s  Trading 

Commission. 

TME  AND  DATQ:  2:00  p.m..  Monday. 

February  8,  1999. 


place:  1155  21st  St..  NW,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-956  Filed  1-12-99;  1:07  pm] 

BILUNQ  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Tuesday, 

February  16,  1999. 

place:  1155  21st  St.,  NW,  Washington, 

DC,  9th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  99-957  Filed  1-12-99;  1:07  pm) 

BILUNQ  COOE  6351 -01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 

February  22,  1999. 

PLACE:  1155  21st  St.,  NW,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  99-958  Filed  1-12-99;  1:07  pm] 

BILUNQ  COOE  S351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 


TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  5, 1999. 

PLACE:  1155  21st  St.,  NW,  Washington. 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  99-959  Filed  1-12-99;  1:07  pm) 

BILUNQ  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  2, 1999. 

PLACE:  1155  21st  St.,  NW,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdbb. 

Secretary  of  the  Commission. 

[FR  Doc.  99-960  Filed  1-12-99;  1:07  pml 

BILUNQ  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  19, 1999. 

PUCE:  1155  21st  St.,  NW,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  99-961  Filed  1-12-99;  1:07  pm] 

BILUNQ  COOE  t351-01-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  26,  1999. 

PLACE:  1155  21st  St.,  NW,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission . 

[PR  Doc.  99-962  Filed  1-12-99;  1:07  pm) 

BILUNO  CODE  6391-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Cancellation  of  Technical 
Assistance  Workshop  for  Potential 
Applicants  for  AmeriCorps  Indian 
Tribes  and  America  Reads  Challenge 
Program  Funds. 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  cancellation  of  pre- 
application  technical  assistance 
workshop. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
previously  announced  that  it  would 
hold  two  workshops  and  two  conference 
calls  to  provide  technical  assistance  to 
Indian  Tribes  and  organizations 
representing  Alaska  Natives  interested 
in  applying  for  AmeriCorps  Indian 
Tribes  and  America  Reads  Challenge 
program  funds.  The  Corporation  has 
cancelled  the  workshop  scheduled  for 
January  20-21, 1999  in  Phoenix, 
Arizona.  The  remaining  workshop  and 
conference  caUs  will  proceed  as 
scheduled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fattie  Howell.  (202)  606-5000,  ext.  105. 
T.D.D.  (202)  565-2799. 

Dated:  January  11, 1999. 
Kenneth  L.  Klothen, 

General  Counsel,  Corporation  for  National 
and  Community  Service. 
(FR  Doc  99-834  Filed  1-13-99;  8:45  am] 
BILUNQ  COM  60«»-a-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sixth  Annual  National  Security 
Education  Program  (NSEP) 
Institutional  Grants  Competition 

AGENCY:  Department  of  Defense, 
National  Security  Education  Program 
(NSEP). 
ACTION:  Notice. 

SUMMARY:  The  NSEP  announces  the 
opening  of  its  Sixth  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education. 
DATES:  The  1999  NSEP  Grants 
Competition  begins  on  Monday, 
February  8, 1999.  Preliminary  Proposals 
are  due  Friday,  April  9, 1999. 
ADDRESSES:  Grants  Solicitations 
(application,  guidelines,  and  forms)  will 
be  available  and  may  be  downloaded 
from  the  NSEP  home  page  beginning 
Monday,  February  8,  1999.  This  is  the 
address,  http://www.dtic.mil/ 
defenselink/pubs/nsep.  As  an  alternate 
method,  you  may  obtain  a  copy  of  the 
solicitation  package  by  writing  to  NSEP, 
Institutional  Grants,  Rosslyn  P.O.  Box 
20010, 1101  Wilson  Blvd.,  Suite  1210. 
Arlington,  VA  22209-2248. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program, 
Rosslyn  P.O.  Box  20010, 1101  Wilson 
Boulevard,  Suite  1210,  Arlington, 
Virginia  22209-2248;  (703)  696-1991. 
This  is  his  electronic  mail  address: 
colliere@ndu.edu 

Dated:  ]anuary  8, 1999. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  99-814  Filed  1-13-99;  8:45  am] 
BILUNQ  CODE  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92—463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DLA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  14  January  1999  (800  am  to  1600 
pm). 


ADDRESSES:  The  Defense  biteUigence 
Agency,  7400  £)efense  Pentagon, 
Washington.  DC  20301-7400. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Gulp.  USAF.  Executive 
Secretary.  DIA  Science  and  Technology 
Advisory  Board.  Washington,  DC 
20340-1328  (202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defmed  in 
section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelUgence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  January  8, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  99-816  Filed  1-13-99;  8:45  am] 

BILUNG  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on 
February  23.  1999  at  the  Institute  for 
Defense  Analyses,  Alexandria,  Virginia. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  Joint 
Nuclear  Weapons  Council  on  nuclear 
weapons  systems  surety  matters.  At  this 
meeting  the  Joint  Advisory  Committee 
will  receive  classified  briefings  on 
nuclear  weapons  operations  and 
Department  of  Defense  nuclear 
readiness. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463.  as  amended.  Title  5.  U.S.C. 
App.  n,  (1988)),  this  meeting  concerns 
matters  sensitive  to  the  interests  of 
national  security,  listed  in  5  U.S.C. 
552b(c)(l)  and  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  January  8, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-815  Filed  l-i  J-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 

Commission  on  Educational  Excellence 

for  Hispanic  Aj  nericans,  Department  of 

Education. 

ACTION:  Notice  pf  meeting. 


SUMMARY:  Thisinotice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  mieting  of  the  President's 
Advisory  Conufiission  on  Educational 
Excellence  for  Hispanic  Americans 
(Commission).  Notice  of  this  meeting  is 
required  under  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  in 
order  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES  AND  TIME$:  Friday,  January  29, 
1998,  8:30  a.m.f3:00  p.m.  (est). 
ADDRESSES:  Austin  Community  College, 
5930  Middle  Fipkville,  Road,  Austin, 
Texas  78752. 

FOR  MORE  INFORMATION  CONTACT: 
Richard  Toscario,  Special  Assistant  for 
Interagency  Affeirs,  at  202-401-1411 
(telephone),  20^^01-8377  (FAX). 

richard toscai)o@ed.gov  (e-mail)  or 

mail:  U.S.  Deps^rtment  of  Education,  400 
Maryland,  SW.j  room  5E110; 
Washington.  DC  20202-3601. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  w$s  established  under 
Executive  Order  12900  (February  22, 
1994)  to  provide  the  President  and  the 
Secretary  of  Education  with  advice  on 
(1)  the  progress!  of  Hispanic  Americans 
toward  achievetnent  of  the  National 
Goals  and  other  standards  of 
educational  acqomplishment;  (2)  the 
development,  lionltoring.  and 
education  for  P(spanic  Americans:  (3) 
ways  to  increase.  State,  coxmty,  private 
sector  and  comtnunity  involvement  in 
improving  education;  and  (4)  ways  to 
expand  and  coihplement  Federal 
education  initiatives. 

At  the  January  meeting,  the 
Conmiission  Executive  Board  will 
discuss  current, and  future  activities. 
Specifically,  thf  Executive  Board  will 
discuss  the  implementation  of  the 
Hispanic  Education  Action  Plan,  newly 
funded  Departi^ent  of  Education 
initiatives,  and  |the  impact  of  assessment 
on  Latino  learners. 

The  Executive  Board  and  other 
attending  Commissioners  will 
participate  in  a  jhalf-day  workshop  on 
assessment.  The  specific  issues  that  will 
be  addressed  by  the  Commission  and 
national  assessment  experts  include: 

•  Exit/entry  Criteria 

•  Teacher  Training 

•  IDevelopm^t  of  Appropriate 
Assessments 


•  National  Standards  that  address 
instruction 

•  Use  of  data  for  reporting  purposes 
Commissioners  have  been  invited  to 

attend  a  day-long  symposium  on 
"Access  to  Higher  Education  in  the 
Post-Hopwood  Era"  that  will  occiu*  on 
January  28. 1999. 

Records  of  all  Commission 
proceedings  are  available  for  public 
inspection  at  the  White  House  Initiative. 
U.S.  Department  of  Education,  400 
Maryland  Ave.,  SW.,  Room  5E110, 
Washington,  DC  20202  from  9:00  a.m.  to 
5:00  p.m.  (est). 

Dated:  January  6, 1999. 
G.  Mario  Moreno, 

Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc.  99-^76  Filed  1-13-99;  8:45  am) 

BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  PP-197] 

Application  for  Presidential  Permit 
Public  Service  Company  of  New 
Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Public  Service  Company  of 
New  Mexico  (PNM)  has  applied  for  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  a  double- 
circuit  electric  transmission  line  across 
the  U.S.  border  with  Mexico.  The 
proposed  facilities  would  originate  at 
the  switchyard  of  the  Palo  Verde 
Nuclear  Generating  Station  and  extend 
along  one  of  three  alternate  routes  to  the 
U.S.-Mexico  border.  Depending  in  part 
on  the  results  of  the  environmental 
review  performed  by  the  Department  of 
Energy,  the  proposed  transmission  lines 
could  be  either  alternating  current  (AC) 
or  direct  current  (DC). 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  16.  1999. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  {FE-27), 
Office  of  Fossil  Energy.  U.S.  Department 
of  Energy.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 


country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485.  as 
amended  by  EO  12038. 

On  December  31. 1998,  PNM,  a 
regulated  public  utility,  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit.  PNM 
proposes  to  construct  two  high-voltage 
transmission  circuits  within  a  single 
right-of-way.  Both  circuits  would 
originate  at  the  switchyard  adjacent  to 
the  Palo  Verde  Nuclear  Generating 
Station  (PVNGS)  located  west  of 
Phoenix,  Arizona,  and  extend  to  the 
U.S.-Mexico  border  along  one  of  three, 
two-mile  wide  corridors  preliminarily 
identified  by  PNM.  From  the  U.S.- 
Mexico border,  the  proposed  facilities 
would  extend  approximately  60  miles 
into  Mexico  where  they  would  connect 
with  complementary  transmission 
facilities  of  the  Comision  Federal  de 
Electric! dad  (CFE),  the  national  electric 
utility  of  Mexico,  at  CFE's  existing  Santa 
Ana  Substation. 

The  two  circuits  may  be  constructed 
as  one  double-circuit  line  (both  circuits 
connected  to  the  same  support 
structure)  or  as  two  individual  lines 
(separate  support  structures  for  each 
circuit).  The  proposed  in-service  date 
for  the  facilities  is  Jime  2002;  however, 
PNM  may  elect  to  use  a  phased 
approach  in  installing  the  two  circuits. 

In  its  application,  PNM  states  that  it 
is  considering  designing  the 
transmission  circuits  for  either  AC  or 
DC  operation.  If  the  AC  option  is 
chosen,  a  back-to-back  AC/DC/ AC 
converter  station  would  be  constructed 
in  the  vicinity  of  the  U.S.-Mexico 
border.  The  AC  transmission  circuits 
would  be  operated  at  345.000  volts  (345- 
kV)  between  PVNGS  and  the  back-to- 
back  converter  station  and  at  230-kV 
between  the  converter  station  and  CFE's 
Santa  Ana  Substation.  Each  of  these  AC 
transmission  circuits  would  have  an 
electrical  transfer  capability  of 
approximately  400  megawatts  (MW). 

If  the  DC  option  is  ^selected,  an  AC/DC 
converter  station  will  be  installed  at 
each  end  of  the  proposed  circuits  within 
or  near  the  PVNGS  in  the  U.S.  and  the 
Santa  Ana  Substation  in  Mexico.  If  PNM 
elects  to  use  a  phased  approach,  the  IX! 
circuits  would  initially  be  operated  as  a 
mono-pole  DC  line  (one  conductor)  and 
have  a  nominal  operating  voltage  of  ± 
400-kV  with  an  electrical  transfer 
capability  of  between  400  MW  and  500 
MW.  With  the  addition  of  the  second 
circuit,  (second  conductor)  the  resulting 
intercoimection  would  be  upgraded  to 
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bi-pole  ±  400-kV  operation  with  a 
transfer  capability  of  between  800  MW 
and  1000  MW. 

PNM  is  also  considering  three 
possible  routes  for  the  cross-border 
transmission  lines.  The  first  alternative 
corridor  is  approximately  130  miles  in 
lengdi.  It  starts  at  the  PVNGS 
switchyard  and  continues  south, 
crossing  the  Barry  M.  Goldwater  Air 
Force  Range  and  the  western  boundary 
of  the  Tohono  O'odham  Indian 
Reservation  before  terminating  in  Santa 
Ana,  Mexico.  The  second  alternative 
corridor  is  approximately  160  miles 
long  and  starts  at  the  PVNGS 
switchyard.  It  then  proceeds  slightly 
east  and  south,  crossing  the  middle  to 
eastern  area  of  the  Tohono  O'odham 
Reservation  and  terminating  in  Santa 
Ana,  Mexico.  The  third  corridor  begins 
at  PVNGS  and  continues  southeasterly 
to  an  area  south  of  Tucson,  Arizona, 
where  it  would  turn  south  to  Nogales, 
Arizona,  emd  continue  to  Santa  Ana, 
Mexico.  This  corridor  is  approximately 
250  miles  long.  Although  the  corridors 
are  approximately  2  miles  in  width, 
when  constructed,  the  transmission 
facilities  are  expected  to  utilize  a  right- 
of-way  of  no  more  than  150  to  200  feet 
wide. 

A  final  decision  on  the  design 
technology  and  routing  will  be  made 
after  the  completion  of  the 
enviroiunental  and  technical  studies  by 
regulatory  agencies  in  the  U.S.  and 
Mexico.  It  will  depend,  in  part,  on  the 
environmental  review  that  DOE  wall 
conduct  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

Prior  to  commencing  electricity 
exports  to  Mexico  using  these  proposed 
facilities,  PNM,  or  any  other  electricity 
exporters,  must  obtain  an  electricity 
export  authorization  required  by  section 
202(e)  of  the  Federal  Power  Act. 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace,  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically,  DOE  expects  treuismitting 
utilities  owning  border  facilities 
constructed  piusuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  with  the 
principles  of  comparable  open  access 


and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No.  888, 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities).  In 
furtherance  of  this  policy,  DOE  intends 
to  condition  any  Presidential  permit 
issued  in  this  proceeding  on  compliance 
with  these  open  access  principles. 
PROCEDURAL  MATTERS:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Additional  copies  of  such  petitions  to 
intervene  or  protests  also  should  be 
filed  directly  with:  Jeffery  R.  Harris, 
Public  Service  Company  of  New 
Mexico,  414  Silver  Avenue,  SW, 
Albuquerque,  NM  87103. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i.e.,  granting  the 
residential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
pursuant  to  NEPA.  DOE  also  must 
obtain  the  concurrence  of  the  Secretary 
of  State  and  the  Secretary  of  Defense 
before  taking  final  action  on  a 
Presidential  permit  application. 

The  NEPA  compliance  process  is  a 
cooperative,  non-adversarial  process 
involving  members  of  the  public,  state 
governments  and  the  Federal 
government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportimity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  v«th  regard  to 
the  NEPA  process.  Notice  of  upcoming 
NEPA  activities  and  information  on  how 
the  public  can  participate  in  those 
activities  will  appear  in'  the  Federal 
Register.  Additional  announcements 
vdll  appear  in  local  newspapers  in  the 
vicinity  of  the  proposed  transmission 
line.  To  apply  for  the  NEPA  mailing  list 


now,  contact  Mrs.  Ellen  Russell  at  the 
address  above. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
Home  Page  at:  http://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Regulatory"  and  then 
"Electricity"  from  the  options  menu. 

Issued  in  Washington,  D.C..  on  January  11. 
1999. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  &■  Power  Im/Ex.  Office  of  Fossil 
Energy. 

|FR  Doc.  99-B81  Filed  1-13-99;  8:45  ami 

BILUNO  CODE  •4«MI1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER9&-1 440-002] 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Filing 

January  8, 1999. 

Take  notice  that  on  April  9,  1998, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  in 
compliance  with  the  Commission's 
March  11, 1998,  order  issued  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  19,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-785  Filed  1-13-99;  8:45  am] 
BILUNO  CODE  (TU-OI-M 
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DEPARTMENT  OF  ENERGY  . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOS-1 98-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Cfianges  in  FERC  Gas 
Tariff 

January  8, 1999. 

Take  notice  that  on  December  31. 
1998,  CNG  Traiismission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  anieffective  date  of 
February  1.19^9: 


Forty-Fourth  Revised 
Forty-Fourth  Revised 


Sheet  No.  32 
Sheet  No.  33 


CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  feection  18. 2B.  Surcharge, 
effective  for  th0  three-month  period 
commencing  February  1, 1999.  The 
charge  for  the  duarter  ending  January 
31,  1999  has  b*n  $0.0073  per  Dt,  as 
authorized  by  Commission  order  dated 
October  27,  1998  in  Docket  No.  RP98- 
429-001.  CNG'k  proposed  Section 
18. 2B.  surcharge  for  the  next  quarterly 
period  is  $0.0211  per  Dt.  The  revised 
surcharge  is  designed  to  recover 
$172,125  in  Stiknded  Account  No.  858 
Costs  which  CPJIG  incurred  for  the 
period  of  September  through  November, 
1998,  and  to  refund  $1,999  in  over 
collections  forjhe  period  of  November 
1997  through  October  1998. 

CNG  states  tljat  copies  of  the  filing  are 
being  mailed  tq  CNG's  customers  and 
interested  stateicommissions. 

Any  person  qesiring  to  be  heard  or  to 
protest  said  filijig  should  file  a  motion 
to  intervene  or  b  protest  with  the 
Federal  Energy 'Regulatory  Commission, 
888  First  Street!  NE.,  Washington,  DC 
20426,  in  accoijdance  with  sections 
385.214  or  385^11  of  the  Commission's 
Rules  and  Regi^lations.  All  such  motions 
or  protests  mu^  be  filed  in  accordance 
with  section  134.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  th0  appropriate  action  to  be 
taken,  but  will  pot  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ar^  on  file  with  the 
Commission  ai\d  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary, 

(FR  Doc.  99-792  iFiled  1-13-99;  8:45  am) 
BiLUNO  cooe  en  7-  di-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP99-13e-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Auttiorization 

January  8, 1999. 

Take  notice  that  on  December  22, 
1998,  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP99-1 36-000  a  request  pursuant  to 
sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct  a 
new  delivery  facility  in  Colorado  to 
deliver  gas  to  The  City  of  Colorado 
Springs  (City),  under  CIG's  blanket 
certificate  issued  in  Docket  No.  CP83- 
21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  states  that  the  Nixon  Delivery 
Facility  (Nixon)  will  be  located  in 
Section  25,  Township  16  South,  Range 
65  West,  El  Paso  Coimty,  Colorado  and 
will  be  used  to  deliver  gas  to  the  City. 
The  City  will  be  the  end-user  of  the  gas 
which  will  be  used  for  electric  power 
generation. 

CIG  states  that  City  in  a  letter  dated 
November  16, 1998  has  requested  an 
additional  delivery  point  with  the 
capability  of  delivering  up  to  20,000 
Dth/Day.  The  natural  gas  will  be  used 
for  additional  electric  generation  to  be 
installed  at  the  City's  existing  Nixon 
Power  Plant.  The  City  has  requested  an 
in-service  date  of  May  1, 1999.  The 
facilities  will  consist  of  a  block  valve 
and  tap  at  an  estimated  cost  of 
approximately  $150,000.  The  City  will 
be  responsible  for  the  cost  of  the 
proposed  facilities.  All  construction  will 
be  within  CIG  existing  right  of  way. 

CIG  states  that  this  proposal  will  have 
no  effect  on  its  peak  day  and  annual 
deliveries,  that  its  existing  tariff  does 
not  prohibit  the  addition  of  new 
delivery  points,  that  deliveries  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-788  Filed  1-13-99;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-4-001] 

Granite  State  Gas  Transmission  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  8, 1999. 

Take  notice  that  on  January  4, 1999, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  January  1, 1999: 

Seventeenth  Revised  Sheet  No.  21 
Eighteenth  Revised  Sheet  No.  22 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets  reflect  a 
recalculation  of  the  Power  Cost 
Adjustment  (PCA)  surcharge  to  be 
applicable  during  the  first  quarter  of 
1999  and  the  recalculation  is  submitted 
to  comply  with  the  Commission's  Letter 
Order  dated  December  18, 1998,  in 
respect  to  the  PCA  filing  on  December 
1 .  Also,  Granite  State  says  that  the 
revised  tariff  sheets  have  been  paginated 
to  conform  with  instructions  in  the 
Letter  Order. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
transportation  customers.  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc., 
and  the  regulatory  agencies  of  the  states 
of  Maine,  New  Hampshire  and 
Massachusetts. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
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will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-795  Filed  1-13-99;  8:45  am] 

BiujNQ  cooc  anr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-65-002] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  8, 1999. 

Take  notice  that  on  January  5, 1999, 
Kern  River  Gas  Transmission  Company 
(Kem  River)  tendered  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  December  1, 1998: 

Second  Substitute  Second  Revised  Sheet  No. 

96 
Fourth  Revised  Sheet  No.  96 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  letter  order  dated 
December  21, 1998,  directing  Kem  River 
to  file  revised  tariff  sheets  stating  that, 
in  addition  to  providing  notification  to 
biunped  shippers  via  EBB  and  Internet 
E-mail,  Kem  River  will  notify  bumped 
shippers  by  telephone  or  telecopier. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-790  Filed  1-13-99;  8:45  am] 
BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-203-000] 

Northern  Natural  Gas  Company;  Notice 
of  Informal  Settlement  Conference 

January  8, 1999. 

Take  notice  that  the  Commission  Trial 
Staff  will  convene  an  informal 
settlement  conference  with  the 
intervenors  in  this  proceeding  at  10:00 
a.m.  on  Thursday,  January  14, 1999,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Persons  wishing  to  become  a  party 
must  move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
0583,  Bob  Keegan  at  (202)  208-0158,  or 
Edith  A.  Gibnore  at  (202)  208-2158. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-789  Filed  1-13-99;  8:45  am] 

MLLMQ  CODE  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP99-1 99-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  8, 1999. 

Take  notice  that  on  January  6, 1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  Febmary  6, 1999. 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to  modify 
Panhandle's  pro  forma  service 
agreements  for  Rate  Schedules  FT,  EFT. 
SCT.  IT.  EIT,  IDS,  IIOS,  WS.  IWS.  PS. 
FS,  LFT  and  GPS  to  provide  for  specific 
types  of  discounts  that  Panhandle  may 
agree  to  enter  into  with  its  shippers. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-793  Filed  1-13-99;  8:45  am] 
BtLUNQ  cooc  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-162-001] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

January  8, 1999. 

Take  notice  that  on  January  5, 1999, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  the  following 
tariff  sheet  with  the  proposed  effective 
date  of  January  1, 1999: 

Fourth  Revised  Sheet  No.  92 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  eliminate  the 
references  to  the  FAS  106  surcharge  in 
Section  25  of  its  Tariff  in  compliance 
with  the  Commission's  letter  order  in 
the  referenced  docket  issued  December 
23,  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  or.  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Wal^n,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-791  Filed  1-13-99;  8:45  am] 

HLUNQ  CODE  6717  41-M 


DEPARTMENt  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RPd9-200-000] 

TrunUine  Gas  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

January  8. 1999. 

Take  notice  ihat  on  January  6, 1999, 
Tnmkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fir$t  Revised  Volume  No.  1. 
the  tariff  sheets  listed  on  Appendix  A 
attached  to  thejfiUng,  to  be  effective 
February  6,  19^9. 

Trunkline  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  section  154.204  of  the 
Conunission's  Regulations,  is  to  modify 
Trunkline's  prb  forma  service 
agreements  fop  Rate  Schedules  FT,  SST, 
EFT,  QNT,  LFt,  IT.  QNIT,  NNS-1, 
NNS-2,  FSS,  I$S  and  GPS  to  provide  for 
specific  types  t>f  discounts  that 
Trunkline  ma\|  agree  to  enter  into  with 
its  shippers.     I 

Trunkline  states  that  copies  of  this 
filing  are  bein^  served  on  all  affected 
customers  and  applicable  state 
regulatory  ageQcies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  op  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385i.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  1$4.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  paries  to  the  proceedings. 
Any  person  w^hing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  aue  on  file  with  the 
Commission  a|id  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


Linwood  A.  Wakon 

Acting  Secretary . 
IFR  Doc.  99-794 
BILUNQ  COOE  1717  -01-M 


.Jr., 

Filed  1-13-99;  8:43  am] 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Doclwt  No.  EG99-64-000.  et  al.] 

AES  Creative  Resources,  LP.,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings  January  7, 1999 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1 .  AES  Creative  Resources,  L.P. 

[Docket  No.  EG99-54-O001 

Take  notice  that  on  January  5, 1999, 
AES  Creative  Resources,  L.P.,  C/o  Mr. 
Henry  Aszklar,  Vice  President,  AES  NY, 
L.L.C. ,  the  general  partner  of  AES 
Creative  Resources,  L.P.  (AES 
Resources),  1001  North  19th  Street. 
ArUngton.  VA  22209,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations.  AES 
Resources  respectfully  requests 
expedited  action  on  this  application  by 
February  12,  1999. 

AES  Resources  is  a  Delaware  limited 
partnership.  AES  Resources  intends  to 
own,  operate,  and  mmntain  the 
generating  stations  currently  known  as 
the  Jennison  and  Hickling  stations, 
which  are  now  owned  by  New  York 
State  Electric  &  Gas  Corporation  and  its 
affiliate  NGE  Generation,  Inc.. 
Electricity  generated  by  the  facilities 
will  be  sold  at  wholesale  to  one  or  more 
power  marketers,  utiUties,  cooperatives, 
or  other  wholesalers. 

Comment  date:  January  28, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  AES  Eastern  Energy.  L.P. 

[Docket  No.  EG99-55-000] 

Take  notice  that  on  January  5, 1999, 
AES  Eastern  Energy,  L.P.,  c/o  Mr.  Henry 
Aszklar,  Vice  President,  AES  NY,  L.L.C., 
the  general  partner  of  AES  Eastern 
Energy.  L.P.  (AES  Eastern),  1001  North 
19th  Street,  Arlington,  VA  22209,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  piusuant  to  Part  365  of 
the  Commission's  regulations.  AES 
Eastern  respectfully  requests  expedited 
action  of  this  appUcation  by  February 
12,  1999. 

AES  Eastern  is  a  Delaware  limited 
partnership.  AES  Eastern  intends  to 
o>vu,  operate,  a.ud  maintain  the 
generating  stations  currently  known  as 


the  Greenidge  and  Goudey  stations, 
which  are  now  owned  by  New  York 
State  Electric  &  Gas  Corporation 
(NYSEG)  and  its  affiUate  NGE 
Generation.  Inc.  (NGE),  and  to  lease 
from  passive  lessor  Owner  Trusts  the 
NYSEG  and  NGE  stations  currently 
known  as  Milliken  and  Kintign. 
Electricity  generated  by  the  facilities 
will  be  sold  at  wholesale  to  one  or  more 
power  marketers,  utiUties,  cooperatives 
or  other  wholesalers. 

Comment  date:  January  28. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  LG&E  Westmoreland  Southhampton 

[Docket  No.  ER97-656-00O1 

Take  notice  that  on  December  22. 
1998,  LG&E  Westmoreland 
Southampton  filed  certain  information 
in  compliance  with  the  Commission's 
letter  order  dated  December  11, 1998 
approving  the  Settlement  Agreement 
between  Southampton  and  Virginia 
Power  in  Docket  Nos.  EL94-45-003  and 

004.  QF88-84-008  and  009,  and  ER97- 
656-000]  and  001. 

Comment  date;  January  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Potomac  Electric  Power  Company 

[Docket  No.  ER98-4 138-001) 

Take  notice  that  on  December  31, 
1998,  Potomac  Electric  Power  Company 
(Pepco),  tendered  its  compliance  filing 
with  respect  to  the  Commission's  order 
issued  October  2  herein  (85  FERC 
1 61,019)  granting  its  application  for 
authorization  to  sell  and  to  broker 
electric  power  at  market  based  rates. 

Comment  date;  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp  Power  Marketing,  Inc. 

(Docket  No.  ER99-1078-0001 

Take  notice  that  on  December  30. 
1998,  PacifiCorp  Power  Marketing.  Inc. 
(PPM)  tendered  for  filing  pursuant  to 
the  Federal  Energy  Regulatory 
Commission's  (Commission's)  Rules  of 
Practice  and  Procedure.  18  CFR  385.205 
and  385.207,  a  Petition  for  Order 
Accepting  Rates  and  Modified  Code  of 
Conduct  for  Filing  as  Just  and 
Reasonable. 

PPM  requests  the  effective  date  to  be 
the  date  the  Commission  issues  an 
Order  in  this  Docket,  but  no  later  than 
60  days  from  the  date  of  filing  of  this 
Petition. 

PPM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
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marketer  and  a  broker.  It  proposes  to 
make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  PPM  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  January  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PP&L,  Inc. 

(Docket  No.  ER9»-1 099-000] 

Take  notice  that  on  Etecember  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Lansdale  (Lansdale). 

PP&L  requests  an  effective  date  of 
February  1, 1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Borough  of 
Lansdale,  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PP&L,  Inc. 

(Docket  No.  ER99-1 1 00-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Hatfield  (Hatfield). 

PP&L  requests  an  effective  date  of 
February  1, 1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Borough  of 
Hatfield  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PP&L,  Inc. 

(Docket  No.  ER99-1101-000] 

Take  notice  that  on  December  31, 
1998.  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  wiUi  the  Borough  of 
Olyphant  (Olyphant). 

PP&L  requests  an  effective  date  of 
February  1, 1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  suppUed  to  the  Borough  of 
Olyphant  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

(Docket  No.  ER9»-11 10-000] 

Take  notlvjt  that  on  December  31, 
1998,  the  New  England  Power  Pool 


Executive  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  Cargill-Alliant,  LLC 
(Cargill-Alliant);  TransEnergie  U.S.  Ltd. 
(TransEnergie);  and  Wisvest- 
Connecticut,  L.L.C.  (Wisvest).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Conmiission's  acceptance  of  the 
signature  pages  of  Cargill-Alliant, 
TransEnergie  and  Wisvest  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Cargill-Alliant,  TransEnergie 
and  Wisvest.  NEPOOL  further  states  that 
the  filed  signature  pages  do  not  change 
the  NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Cargill-Alliant, 
TransEnergie  and  Wisvest  members  in 
NEPOOL.  NEPOOL  requests  an  effective 
date  of  January  1,  1999,  for 
commencement  of  participation  in 
NEPOOL  by  Cargill-Alliant, 
TransEnergie  and  Wisvest. 

Comment  date;  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PP&L,  Inc. 

(Docket  No.  ER99-1 11 1-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  bic,  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
St.  Clair  (St.  Clair). 

PP&L  requests  an  effective  date  of 
February  1, 1999.  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  the  follovdng 
Borough  of  St.  Clair,  and  the 
Pennsylvania  Public  Utilities 
Commission. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PP&L,  Inc. 

(Docket  No.  ER99-1 11 2-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  hic.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Mifflinburg  (Mifflinburg). 

PP&L  requests  an  effective  date  of 
February  1, 1999  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Borough  of 
Mifflinburg  and  the  Pennsylvania  PubUc 
Utilities  Commission. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  PP&L,  Inc. 

(Docket  No.  ER99-1 11 3-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.,  tendered  for  fiUng  an 
executed  copy  of  a  Power  Supply 
Agreement  with  the  Borough  of 
Weatherly  (Weatherly). 

PP&L  requests  an  effective  date  of 
February  1, 1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  fiUng 
have  been  supplied  to  Borough  of 
Weatherly  and  to  the  Pennsylvania 
F^iblic  Utilities  Commission. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consumers  Energy  Company 

[Docket  No.  ER99-1114-0001 

Take  notice  that  on  December  31, 
1998,  Consumers  Energy  Company 
(Consimiers),  tendered  for  filing 
executed  Service  Agreements  for  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  pursuant  to 
Consumers'  Open  Access  Transmission 
Service  Tariff,  with  effective  dates  of 
December  22, 1998. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  customer, 
Western  Michigan  University. 

Comment  date:  January  20.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cabrillo  Power  I  LLC 

(Docket  No.  ER99-1 11 5-000] 

Take  notice  that  on  December  31, 
1998,  Cabrillo  Power  I  LLC  tendered  for 
filing  pursuant  to  Rule  205, 18  CFR 
385.205,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  to  be  effective 
upon  closing  of  its  purchase  of  the 
Encina  Generating  Station,  which  is 
scheduled  to  occur  on  or  before 
Februaiy  28,  1999. 

Cabrillo  Power  I  LLC  intends  to  sell 
electric  power  and  ancillary  services  at 
wholesale.  In  transactions  where 
Cabrillo  Power  I  LLC  sells  electric 
energy  and  ancillary  services  in  non- 
must-nm  transactions,  it  proposes  to 
make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Rate  Schedule  No. 
1,  provides  for  the  sale  of  energy  and 
capacity  and  ancillary  services  at  agreed 
prices. 

Comment  date:  January  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cabrillo  Power  II  LLC 
(Docket  No.  ER99-1 11 6-000] 

Take  notice  that  or  December  31, 
1998,  Cabrillo  Power  II  LLC  tendered  for 
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filing  pursuant  to  Rule  205.  18  CFR 
385.205,  a  peti^on  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  to  be  effective 
upon  closing  of  its  purchase  of  17 
combustion  turbine  units  from  the  San 
Diego  Gas  &  Electric  Company,  which  is 
scheduled  to  occur  on  or  before 
February  28.  1S|99. 

Cabrillo  Pow0r  II  LLC  intends  to  sell 
electric  power  4nd  ancillary  services  at 
wholesale.  In  transactions  where 
Cabrillo  Power  11  LLC  sells  electric 
energy  and  ancillary  services  in  non- 
must-nm  transactions,  it  proposes  to 
make  such  salef  on  rates,  terms,  and 
conditions  to  bi  mutually  agreed  to  with 
the  purchasing  party.  Rate  Schedule  No. 
1,  provides  for  the  sale  of  energy  and 
capacity  and  ai^illary  services  at  agreed 
prices.  I 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Illinois  Power  Co. 

(Docket  No.  ER9g -111 7-000] 

Take  notice  that  on  December  31, 
1998,  Illinois  Power  Company,  tendered 
for  filing  a  revised  Schedule  D  to  its 
Amended  and  Restated  Power 
Coordination  Agreement  with  Soyland 
Power  Cooperafive,  Inc. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Pool 

(Docket  No.  ER99i-lll»-O00] 

Take  notice  that  on  December  31, 
1998,  the  New  llngland  Power  Pool 
Executive  Comiiittee  tendered  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL), 
Agreement  datgd  September  1, 1971,  as 
amended,  signed  by  NRG  Power 
Marketing  Inc.,  ^NRG).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executivfe  Committee  states  that 
the  Commissioii's  acceptance  of  NRG's 
signature  page  would  permit  NEPOOL 
to  expand  its  membership  to  include 
NRG.  NEPOOL  further  states  that  the 
filed  signature  (age  does  not  change  the 
NEPOOL  Agreetnent  in  any  manner, 
other  than  to  m^e  NRG  a  member  in 
NEPOOL. 

NEPOOL  requests  an  effective  date  of 
January  1, 1999^  for  commencement  of 
participation  inj  NEPOOL  by  NRG. 

Comment  dale;  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER99-1 138-000] 

Take  notice  that  on  December  31, 
1998,  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing  a 
Non-Firm  Transmission  Service 
Agreement  establishing  with  Potomac 
Electric  Power  Company  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
with  Potomac  Electric  Power  Company 
and  the  Public  Utihties  Commission  of 
Ohio. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER99-11 39-000] 

Take  notice  that  on  December  31, 
1998,  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing  a 
Short-Term  Firm  Transmission  Service 
Agreement  establishing  Potomac 
Electric  Power  Company  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Potomac  Electric  Power  Company  and 
the  PubUc  Utilities  Commission  of  Ohio. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Sunlaw  Cogeneration  Partners  I 

[Docket  No.  ER99-1 140-000) 

Take  notice  that  on  December  31, 
1998,  Sunlaw  Cogeneration  Partners  I 
(Sunlaw),  tendered  for  filing  an 
amendment  to  its  FERC  Electric  Rate 
Schedule  No.  1,  pursuant  to  the 
Commission's  Order  of  October  28, 
1998,  in  AES  Redondo  Beach,  et  al.  85 
FERC  1 61,123  (1998),  which  required 
public  utility  suppliers  to  file 
amendments  to  their  rate  schedules 
under  which  they  sell  energy  at  market- 
based  rates  to  include  certain  Ancillary 
Services  and  Replacement  Reserve 
Service  as  separate  products. 

Comment  date:  Janueuy  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  New  England  Power  Pool 

(Docket  No.  ER99-1 142-000] 

Take  notice  that  on  December  31, 
1998,  the  New  England  Power  Pool 
(NEPOOL)  Executive  Committee 
tendered  for  filing  the  Fortieth 
Agreement  Amending  New  England 
Power  Pool  Agreement,  amending 
governance  related  provisions  of  the 
Restated  NEPOOL  Agreement  and 
making  changes  to  Schedule  1 ,  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  in  compliance  with 
the  Commission's  orders  in  New 
England  Power  Pool,  et  al.,  83  FERC 
1 61,045  (1998)  and  New  England  Power 
Pool,  79  FERC  1 61,374,  62.576  (1997). 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  lists  in 
the  captioned  dockets,  to  the 
participants  in  the  New  England  Power 
Pool,  and  to  the  New  England  state 
governors  and  regulatory  commissions. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duquesne  Light  Co. 

[Docket  No.  ER99-1143-0001 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne 's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  DTE-CoEnergy  L.L.C., 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30,  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duquesne  Light  Co. 

(Docket  No.  ER99-1 144-000] 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Statoil  Energy 
Services,  Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 
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Comment  date:  January  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Duquesne  Light  Co. 

[Docket  No.  ER99-1145-0001 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Niagara  Mohawk 
Energy  Marketing,  Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30,  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duquesne  Light  Co. 

(Docket  No.  ER99-114&-«K)1 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Ehaquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Constellation  Power 
Source,  Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duquesne  Light  Co. 

(Docket  No.  ER99-1 147-000] 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  NEV  East,  L.L.C., 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Duquesne  Light  Co. 

[Docket  No.  ER99-1148-0001 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  FPL  Energy  Services, 
Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Duquesne  Light  Co. 

(Docket  No.  ER99-114*-000l 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Nicole  Gas  Marketing 
d/b/a  Nicole  Energy  Services 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30,  1998. 

Copies  of  this  fiUng  were  served  upon 
Customer. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Duquesne  Light  Co. 

[Docket  No.  ER9&-11 50-000) 

Take  notice  that  on  December  31, 
1998,  Ehiquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No.  ER98-4 159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Worley  and  Obetz, 
Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  30.  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Duquesne  Light  Co. 

(Docket  No.  ER99-1 151-000] 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company  (DLC), 


tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  10, 1998,  Green  Mountain 
Energy  Resources,  L.L.C..  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
Green  Mountain  Energy  Resources, 
L.L.C.,  as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
January  1, 1999.  for  the  Service 
Agreement. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Duquesne  Light  Co. 

(Docket  No.  ER99-1152-O00J 

Take  notice  that  on  December  31, 
1998,  Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
for  Retail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  16. 1998,  DTE  Edison 
America,  Inc..  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff)-  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  DTE  Edison  America, 
Inc.,  as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
January  1, 1999,  for  the  Service 
Agreement. 

Comment  date:  January  20.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

STANDARD  PARAGRAPHS 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-827  Filed  l-'.3-99;  8:45  am) 
BILUNO  CODE  6717-01-P 
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DEPARTMENt  OF  ENERGY 

i 
Federal  Ener^  Regulatory 
Commission 

[Docket  Nos.  Cn9-61-000;  CP99-62-000; 
CP99-63-000;  0P9»-64-000] 

TriState  Pipeikie  LLC;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
TriState  Pipeikie  Project,  Request  for 
Comments  on  Environmental  Issues, 
and  Notice  of  Public  Scoping  Meetings 
and  Site  Visit 

January  8, 1999. 

The  staff  of  I  he  Federal  Energy 
Regulatory  Coiimission  (FERC  or 
Commission)  will  prepare  an 
environmental!  impact  statement  (EIS) 
that  will  discuks  the  environmental 
impacts  of  the  construction  and 
operation  of  thie  facilities  proposed  in 
the  TriState  Pipeline  Project. »  This  EIS 
will  be  used  bj  the  Commission  in  its 
decision-makifig  process  to  determine 
whether  the  pi!oject  is  in  the  public 
convenience  a<id  necessity.  The 
application  and  other  supplemental 
filings  in  this  (pocket  are  available  for 
viewing  on  tha  FERC  Internet  website 
(www.ferc.fedius).  Click  on  the  "RIMS" 
link,  select  "Di>cket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  docimients  issued 
by  the  CommiKion,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  tvebsite,  click  on  the 
"OPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  anp  follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  majy  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  opeiate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  woujjd  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  thi  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  eajsement  negotiations  fail 
to  produce  an  Agreement,  the  pipeline 
company  coula  initiate  condemnation 
proceedings  im  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asl^ed  questions,  including 


'  TriState  Pipelirie  LL.C.'s  applications  in  Docket 
Nos.  CP99-61-O00J  CP99-62-000.  and  CP99-63- 
000,  were  filed  wit  i  the  Conunission  under  Section 
7  of  the  Natural  Ga  i  Act  (NGA)  and  Parts  157  and 
284  of  the  Conunis  lion's  regulations.  The 
application  in  DocI  ,el  No.  CP99-64-000  was  flled 
with  the  Commissi  )n  under  Section  3  of  the  NGA 
and  Part  153  of  the  Commission's  regulations. 


the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Additionally,  with  this  notice  we  are 
asking  a  number  of  Federal  agencies  (see 
appendix  2)  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the  EIS.  These 
agencies  may  choose  to  participate  once 
they  have  evaluated  the  proposal 
relative  to  their  agencies' 
responsibilities. 

Summary  of  the  Proposed  Project 

TriState  Pipeline  L.L.C.  (TriState) 
proposes  to  build  new  natural  gas 
pipeline  and  compression  facilities  to 
transport  650  thousand  decatherms  per 
day  (MDth/day)  of  natural  gas  from  the 
Chicago  Hub  near  Joliet,  Illinois.  Of  the 
650  MDth/day.  200  MDth/day  would  be 
delivered  to  the  White  Pigeon  delivery 
point  in  Michigan.  The  remaining  450 
MDth/day  would  be  transported  to  the 
Dawn  Hub  in  Ontario.  Canada. 

TriState  requests  Commission 
authorization,  in  Docket  No.  CP99-61- 
000,  to  construct,  lease,  and  operate  the 
following  facilities: 

•  construct  2.8  miles  of  new  30-inch- 
diameter  interconnect  pipeline  for  the 
Alliance  Interconnect  (1.5  miles)  and 
Northern  Border  Interconnect  (1.3 
miles)  in  Will  County.  Illinois; 

•  construct  147.4  miles  of  new  30- 
inch-diameter  pipeline  in  IlUnois. 
Indiana,  and  Michigan  extending  from 
Joliet,  Illinois  in  Will  County  to  White 
Pigeon,  Michigan  in  St.  Joseph  Coimty. 
About  32.6  miles  would  be  in  Illinois, 
108.5  miles  would  be  in  Indiana,  and 
6.3  miles  would  be  in  Michigan; 

•  construct  66.1  miles  of  36-inch- 
diameter  pipeline  looping  the  existing 
Consumers  Energy  Company 
(Consumers)  and  Michigan  Gas  Storage 
(MSG)  systems  in  Michigan  in  three 
segments:  the  Branch  County  Loop  (24.1 
miles),  the  Oakland  County  Loop  (23.4 
miles),  and  the  Macomb  County  Loop 
(18.6  miles); 

•  construct  11.8  miles  of  24-inch- 
diameter  pipeline  from  Consumers' 
existing  St.  Clair  Compressor  Station  in 
St.  Clair,  Michigan,  to  the  United  States 
(U.S.)-Canadian  International  Boundary 
in  the  St.  Clair  River; 

•  construct  one  new  compressor 
station  (Joliet  Compressor  Station)  with 
30,000  horsepower  (hp)  in  Joliet,  Illinois 
and  upgrade  Consiuners'  existing  St. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street,  NE, 
Room  2A,  Washington  DC  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Clair  Compressor  Station  with  18,570 
hp  of  additional  compression; 

•  construct  four  new  meter/regulating 
stations  including  two  in  Will  County, 
Illinois,  one  in  St.  Joseph  County, 
Michigan,  and  one  in  the  St.  Clair 
County,  Michigan; 

•  construct  22  new  mainline  and 
crossover  valves;  and 

•  lease  450  MDth/day  of  firm  pipeline 
capacity  on  the  Consumers  and  MSG 
systems  between  White  Pigeon, 
Michigan  and  Consumers'  existing  St. 
Clair  Compressor  Station. 

The  general  location  of  TriState's 
proposed  project  facilities  is  shown  in 
appendix  3. 

In  addition,  TriState  requests  in 
Docket  No.  CP99-64-000  a  Presidential 
Permit  to  construct,  operate,  and 
maintain  facilities  at  the  International 
Border  between  the  U.S.-Canadian 
International  Boundary  in  the  St.  Clair 
River  near  Marine  City,  Michigan. 
TriState's  border  facilities  would 
connect  TriState's  proposed  U.S. 
facilities  with  Canadian  facilities  owned 
by  TriState's  Canadian  affiliate, 
TriState-Canada. 

Land  Requirement  for  Construction 

TriState  would  construct  a  total  of 
about  229.0  miles  of  new  pipeline  of 
which  about  111.5  miles  (49  percent) 
would  be  constructed  parallel  to  various 
existing  utility  rights-of-way.  The 
remaining  116.6  miles  (51  percent) 
would  be  constructed  on  newly  created 
right-of-way  that  does  not  parallel 
existing  rights-of-way.  Where  possible, 
TriState's  right-of-way  would  overlap 
the  existing  rights-of-way  as  much  as 
possible  during  construction  to 
minimize  impacts.  TriState's  pipeline 
would  deviate  from  the  existing  rights- 
of-way  in  selected  locations  to  avoid 
impact  on  homes  and  existing  utility 
structures  (meter  stations,  etc.).  The 
pipeline  would  also  deviate  from  the 
existing  rights-of-way  in  selected 
locations  to  improve  waterbody 
crossings  and  for  other  environmental  or 
engineering  reasons. 

Construction  of  the  TriState  Pipeline 
Project  would  affect  a  total  of  about 
3,000  acres  of  land  including  extra 
workspace  and  abovegroimd  facilities. 
Of  this  total,  about  2.764  acres  would  be 
disturbed  by  the  construction  right-of- 
way.  210  acres  would  be  disturbed  by 
extra  workspace,  emd  26  acres  would  be 
distributed  by  the  aboveground  facilities 
and  access  roads.  All  these  acreage 
figures  are  subject  to  change. 

TriState  would  generally  use  a  75-  to 
100-foot-wide  construction  right-of-way 
depending  on  land  use  and  the  need  to 
segregate  topsoil.  The  TriState  Pipeline 
Project  would  also  require  extra 
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temporary  work  areas  for  waterbody, 
highway,  and  railroad  crossings;  for 
additional  topsoil  storage;  and  for  pipe 
storage  and  equipment  yards.  Following 
construction  and  restoration  of  the  right- 
of-way  and  temporary  work  spaces, 
TriState  would  retain  a  50-foot-wide 
permanent  pipeline  right-of-way  in 
Illinois  and  Indiana  and  a  60-foot-wide 
permanent  right-of-way  in  Michigan. 
Total  land  requirements  for  the 
permanent  right-of-way  would  be  about 
1,484  acres.  The  project  would  also 
require  an  additional  19  acres  for  the 
operation  of  the  new  or  modified 
aboveground  faciUties.  TriState  would 
restore  the  remaining  1,497  acres  of  land 
affected  by  construction  of  the  project 
and  allow  these  areas  to  revert  to  their 
former  use. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  firom  an  action 
whenever  it  considers  that  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
pubUc  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  in 
v«rill  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encoiu-aged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Currently  Identified  Environmental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  that  we 
think  deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
faciUties  and  the  environmental 
information  provided  by  TriState.  These 
issues  are  Usted  l>elow.  This  is  a 
preliminary  Ust  of  issues  and  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Soils 
— Temporary  and  permanent  impacts  on 

prime  farmland  soils. 
— Mixing  of  topsoil  and  subsoil  during 

construction. 
— Compaction  of  soil  by  heavy 

equipment. 


— Impacts  on  drain  tiles  and  irrigation 

systems. 
— Erosion  control  and  right-of-way 

restoration. 

•  Water  Resources 

— Effect  of  construction  on  areas  with 

shallow  groundwater. 
— Effect  of  construction  on  crossings  of 

95  perennial  waterbodies,  including 

20  coldwater  fisheries  and  one 

anadromous  fishery. 
— Crossing  of  three  rivers  100  feet  wide 

or  greater. 
— Crossing  of  six  waterbodies 

designated  as  sensitive/unique  of 

which  three  are  classified  as  salmonid 

waters  and  two  are  listed  as  Indiana 

Outstanding  Rivers. 
— ^Efiiect  of  construction  in  waterbodies 

with  contaminated  sediments. 
— Potential  for  erosion  and  sediment 

transport  to  the  waterbodies. 
— ^Effect  of  construction  on  groimdwater 

and  surface  water  suppUes. 
— Impact  on  wetland  hydrology. 

•  Biological  Resources 

— Short-  and  long-term  effects  of  right- 
of-way  clearing  and  maintenance  on 
wetlands,  forests,  riparian  areas,  and 
vegetation  communities  of  special 
concern. 

— ^Effect  on  wildhfe  and  fisheries 
habitats. 

— Impact  on  federally  endangered 
species  such  as  the  Indiana  bat  and  on 
federally  threatened  species  such  as 
the  northern  copperbelly  watersnake. 

•  Cultural  Resources 

— Effect  on  historic  and  prehistoric 

sites. 
-^Native  American  concerns. 

•  Socioeconomics 

— ^Effect  of  the  construction  workforce 

on  demands  for  services  in 

siuTounding  areas. 
— Impact  on  property  values. 

•  Land  Use 

— Impact  on  crop  production. 

— Impact  on  residential  areas. 

— Effect  on  public  lands  and  special  use 
areas  including  waterbodies  on  the 
Indiana  Outstanding  River  List,  state 
scenic  trails,  a  state  recreation  areas, 
county  parlA,  city/tovmship  private 
parks  and  campgrounds,  and  golf 
coiuses. 

— Impact  on  futiu^  land  uses  and 
consistency  with  local  land  use  plans 
and  zoning. 

— Visual  effect  of  the  abovegroimd 
facilities  on  surrounding  areas. 

•  Air  Quality  and  Noise 

— Effect  on  local  air  quality  and  noise 

environment  as  a  result  of 

construction. 
— Effect  on  local  air  quality  and  noise 

environment  as  a  result  of  operation 

of  the  compressor  stations. 

•  PipeUne  ReUability  and  Safety 


•  Cumulative  Impact 
— Impact  of  construction  combined  with 

that  of  other  projects  that  have  been 

or  may  be  proposed  in  the  same 

region  and  similar  timeframes. 
— Impact  of  proposed  project's  influence 

on  the  potential  for  future  upstream 

and  downstream  facilities. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS  which 
vtrill  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
affected  landowners  and  other 
interested  individuals,  newspapers, 
Ubraries,  and  the  Commission's  official 
service  List  for  this  proceeding.  A  45-day 
comment  period  will  be  allotted  for 
review  of  the  Draft  EIS.  Wo  will 
consider  all  comments  on  the  Draft  EIS 
and  revise  the  document,  as  necessary, 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  oiu  response  to  each 
comment  received  on  the  Draft  EIS  and 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  to  approve  the  project. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  send  two  copies  to:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Room  lA,  Washington,  D.C. 
20426. 

•  label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  reference  Docket  Nos.  CP99-61- 
000,  CP99-62-000,  CP99-63-000,  and 
CP99-64-000; 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  February  12, 1999. 

In  addition  to  or  in  Ueu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  the 
FERC  will  conduct  in  the  project  area. 
The  locations  and  times  for  these 
meetings  are  listed  below. 
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Schedule  of  Public  Scoping  Meetings 
for  the  TriState  Pipeline  Project 
Environmental  Impact  Statement 

February  8, 1999    7:00  PM— University 
Park,  Illinois,  Engbretson  Hall. 
Governor^  State  University, 
Governors  Highway  and  Stuenkel 
Rd.,  (708)  534-4515 
February  9, 1969    7:00  PM— Walkerton, 
Indiana,  l|rey  Middle  School 
Cafeteria,  «07  Washington  Street. 
(219) 586-3184 
February  10, 1999    7:00  PM— Sturgis, 
Michigan,]  Stuigis  Youth  Civic 
Center,  20Q  N.  Nottawa,  (800)  77^ 
7437  ! 

February  11,  1099    7:00  PM— Pontiac, 
Michigan.jPontiac  Northern  High 
School,  Little  Theater  (S.  Parking 
Lot),  lOSlJArlene  Ave.,  (248)  857- 
8460 
The  public  ifieetings  are  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  coni^ents  on  the  proposed 
project.  TriStafe  representatives  will  be 
present  at  the  (coping  meetings  to 
describe  their  proposal.  Interested 
groups  and  individuals  are  encouraged 
to  attend  the  nleetings  and  to  present 
comments  on  the  environmental  issues 
they  believe  should  be  addressed  in  the 
Draft  EIS.  A  transcript  of  each  meeting 
will  be  made  so  that  your  comments 
will  be  accura1|ely  recorded. 

On  the  dates  of  the  meetings,  we  will 
also  be  conducting  limited  site  visits  to 
the  project  area.  Anyone  interested  in 
participating  in  the  site  visit  may 
contact  the  Cotnmission's  Office  of 
External  Affairs  identified  at  the  end  of 
this  notice  for  inore  details  and  must 
provide  their  (^wn  transportation. 

Becoming  an  Ikitervenor 

In  addition  tio  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  offiicial  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  othei  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties  on  the 
Commission's  iservice  list  for  this 
proceeding.  If  you  want  to  become  an 
intervenor  you  must  file  a  motion  to 
intervene  accct'ding  to  Rule  214  of  the 
Commission's  IRules  of  Practice  and 
Procedure  (18CFR  385.214)  (see 
appendix  4).  Only  interveners  have  the 
right  to  seek  r^earing  of  the 
Commission's  Idecision. 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therelore,  parties  now  seeking 
to  file  late  interventions  must  show 


good  cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  As  details  of  the  project 
become  established,  representatives  of 
TriState  may  also  separately  contact 
landowners,  communities,  and  public 
agencies  concerning  project  matters, 
including  acquisition  of  permits  and 
rights-of-way 

All  commenters  will  be  retained  on 
our  mailing  Ust.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
want  to  keep  informed  and  receive 
copies  of  the  E>raft  and  Final  EIS,  you 
must  return  the  Information  Request 
(appendix  5).  If  you  do  not  send 
comments  or  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list. 

Additional  information  about  the 
proposed  project  is  available  fi'om  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-787  Filed  1-13-99;  8:45  amj 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

January  8, 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  All  Apphcation  for  a  New  License. 

b.  Fro/ect  No.;  5334. 

c.  Date  Filed:  December  21, 1998. 

d.  Submitted  By:  Charter  Township  of 
Ypsilanti — current  Ucensee. 


e.  Name  of  Project:  Ford  Lake 
Hydroelectric  Project. 

f.  Location:  On  the  Huron  River  in  the 
Charter  Township  of  Ypsilanti,  in 
Washtenaw  County.  Michigan. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Charter 
Township  of  Ypsilanti,  7200  S.  Huron 
River  Drive,  Ypsilanti,  MI  48197,  Joann 
Brinker,  (734)  484-0065. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
(202) 219-2778. 

j.  Effective  date  of  current  license: 
April  1, 1962. 

k.  Expiration  date  of  current  license: 
September  30,  2003. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  45-foot-high  earth 
embankment  with  a  172-foot-long 
concrete  spillway;  (2)  a  987-acre 
reservoir  at  normal  pool  elevation  of 
684.6  feet  msl;  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  2,400  kW;  (4) 
an  electrical  substation;  and  (5)  other 
appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  ficense  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  September  30,  2001. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-786  Filed  1-13-99;  8:45  am) 

BiLUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00261:  FRL-6050-8] 

Export  of  Toxic  Chemicals;  Agency 
Information  Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  follovnng 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  Before 
submitting  the  ICR  to  OMB,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  information  collection  described 
in  Unit  I.  and  Unit  II.  of  this  document. 
The  ICR  is  a  continuing  ICR  entitled 
"TSCA  Section  12(b)  Notification  of 
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Chemical  Exports,"  EPA  ICR  No. 
0795.10,  OMB  No.  2070-0030,  which 
relates  to  reporting  requirements  found 
at  40  CFR  part  707,  subpart  D.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  15, 1999. 

ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  "OPPTS- 
00261"  and  administrative  record 
number  205.  All  comments  should  be 
sent  in  triplicate  to:  OPPT  Docvunent 
Control  Officer  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Rm.  G-099,  Washington,  DC 
20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epa.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
dociunent.  No  TSCA  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

All  comments  that  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
pubhc  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiaUty  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Enviroiunental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551.  e-mail:  TSCA- 
Hotline@epa.gov.  For  technical 
information  contact:  Rob  Esworthy, 
Enviroiunental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics  Envimnmerital  Protection 
Agency,  401  M  St .  SW.,  Washington, 
DC  20460,  Telephone:  202-260-3795, 


Fax:  202-260-2219,  e-mail: 
esworthy.rob@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability: 

Internet 

Electronic  copies  of  the  ICR  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register  -  Environmental 
Dociunents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Fax-on-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  4065  for  a  copy  of  the 
ICR. 

I.  Background 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
companies  that  export  or  engage  in 
wholesale  sales  of  chemical  substances 
or  mixtures.  For  each  collection  of 
information  addressed  in  this  notice, 
EPA  would  like  to  soUcit  comments  to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

3.  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

n.  Information  Collection 

EPA  is  seeking  comments  on  the 
following  ICR  as  well  as  the  Agency's 
intention  to  renew  the  corresponding 
OMB  approvals. 

Title:  TSCA  Section  12(b)  Notification 
of  Chemical  Exports. 

ICR  numbers:  EPA  ICR  No.  0795.10, 
OMB  No.  2070-0030. 

Approval  expiration  date:  April  30, 
1999. 

Abstract:  Section  12(b)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
that  any  person  who  exports  or  intends 
to  export  to  a  foreign  country  a  chemical 
substance  or  mixture  that  is  regulated 
under  TSCA  sections  4,  5,  6  and/or  7 
submit  to  EPA  noiificattun  of  such 
export  or  intent  to  export.  Upon  receipt 


of  notification,  EPA  will  advise  the 
government  of  the  importing  country  of 
the  U.S.  regulatory  action  with  respect 
to  that  substance.  EPA  uses  the 
information  obtained  fixim  the  submitter 
via  this  collection  to  advise  the 
govenunent  of  the  importing  country. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  707.  subpart  D).  Respondents  may 
claim  all  or  part  of  a  notice  confidential. 
EPA  will  disclose  information  that  is 
covered  by  a  claim  of  confidentiaUty 
only  to  the  extent  permitted  by,  and  in 
accordance  with,  the  procedures  in 
TSCA  section  14  and  40  CFR  part  2. 

Potential  future  EPA  actions  affecting 
this  information  collection:  The  purpose 
of  this  section  is  to  identify  EPA  actions 
that  are  anticipated  to  occur  during  the 
collection  period  that  could  affect  the 
information  requirements  and  burden. 
The  Agency  will  follow  appropriate 
procedures  for  modifying  the  "TSCA 
section  12Cb)  Notification  of  Chemical 
Exports  ICR  to  account  for  the  impacts 
of  these  actions  at  such  time  that  they 
actually  occur. 

On  Cjctober  9,  1998,  EPA  announced 
the  High  Production  Volume  Chemical 
(HPV)  Challenge  Program.  The  HPV 
Program  is  a  key  element  of  the 
Chemical  Right-to-Know  (ChemRTK) 
initiative  announced  by  Vice  President 
Gore  and  EPA  Administrator  Browner 
on  the  eve  of  Earth  Day  1998.  The 
Chem-RTK  initiative  challenges 
govenunent,  industry  and  the 
environmental  commimity  to  develop 
aggressive  strategies  that  will  rapidly  fill 
the  gaps  in  our  understanding  about  the 
potential  health  and  environmental 
effects  associated  with  chemicals  used 
widely  in  our  communities  and  make 
this  information  easily  accessible  to  the 
public. 

The  HPV  Challenge  Program  is  a 
major  new  voluntary  chemical  testing 
effort  created  to  ensure  that  a  complete 
set  of  baseline  health  and  environmental 
effects  screening  data  on  thousands  of 
HPV  industrial  chemicals  is  made 
available  to  the  public.  EPA  in 
partnership  with  industry  and 
environmental  groups  have  outlined  an 
approach  for  compiling  the  basic 
information  for  2.800  HPV  chemicals. 
HPV  chemicals  are  defined  as  those  that 
are  manufactured  in,  or  imported  into, 
the  United  States  in  amounts  exceeding 
1  million  pounds  per  year. 

For  those  chemicals  not  selected  by 
companies  for  voluntary  testing.  EPA 
will  require  the  testing  by  law,  using  the 
testing  authorities  contained  in  section 
4  of  TSCA.  EPA  will  issue  a  final  rule 
requiring  the  testing  no  later  than 
December  1999.  At  the  'ime  of  the 
writing  of  this  ICR,  EPA  is  developing 
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options  for  a  proposed  rulemaking 
expected  to  be  published  during  the 
second  quarterof  FY  1999.  This 
includes  deten>iining  which  chemicals 
and  the  number  of  chemicals  potentially 
affected  by  these  rulemaking 
requirements.  The  chemicals  included 
in  the  propose^  and  final  rulemaking 
will  be  subject  to  section  12(b)  export 
notification  requirements.  EPA 
anticipates  that  this  will  result  in  an 
increase  of  the  information  collection 
burden  for  section  12(b).  The 
calculation  for  the  increased  burden 
will  likely  be  a  straightforward 
miiltiplication  pf  number  of  chemicals 
not  currently  siibject  to  section  12(b) 
requirements  by  the  average  number  of 
hours  and  associated  cost. 

EPA's  Office  of  Pollution  Prevention 
and  Toxics  (OI^PT)  has  been  working 
with  industry  lepresentatives  exploring 
opportimities  for  electronic  submission 
of  data  to  the  Agency.  One  pilot 
includes  electronic  submission  of 
section  12(b)  e^ort  notifications.  OPPT 
has  recently  developed  a  new  database 
for  accepting  electronic  submissions 
under  section  12(b).  The  new  database 
incorporates  nAw  web  and  public  key 
infrastructure  ff'KI)  technology  that  will 
allow  for  submissions  via  the  Internet. 
The  new  database  is  currently 
xmdergoing  bet&  testing  and  EPA 
anticipates  it  Will  be  available  for 
implementation  later  this  calendar  year. 
OPPT  hopes  to  announce  the  details 
regarding  its  ability  to  accept  electronic 
section  12(b)  si^bmissions  in  a 
subsequent  Federal  Register  notice 
sometime  later  in  FY  1999.  EPA  expects 
electronic  submission  will  result  in  an 
overall  reduction  of  the  information 
collection  burqen  for  section  12(b) 
export  notification. 

Burden  statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  tojtotal  6.200  hours  per  year 
with  an  aimual  cost  of  $257,470.  These 
totals  are  based  on  an  average  burden  of 
approximately  0.564  hours  per  response 
for  an  estimate^  350  respondents 
making  one  or  ^ore  responses  annually. 
These  estimate^  include  the  time 
needed  to  review  instructions;  develop, 
acquire,  install!  ^i^d  utilize  technology 
and  systems  fot  the  purposes  of 
collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  tb  comply  with  any 
previously  appQicable  instructions  and 
requirements;  train  personnel  to  he  able 
to  respond  to  aj  collection  of 
information;  search  data  sources; 
complete  and  neview  the  collection  of 
information;  ai|d  transmit  or  otherwise 
disclose  the  information. 


in.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPPTS-00261 " 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center. 
Rm.  NE-B607.  401  M  St.,  SW.. 
Washington.  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  addressing  ICR  No. 
0795.10  must  be  identified  by  docket 
control  number  "OPPTS-00261"  and 
administrative  record  number  205. 
Electronic  comments  on  this  document 
may  be  filed  onfine  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Information  collection  requests. 
Reporting  cmd  recordkeeping 
requirements. 

Dated:  January  5, 1999. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[PR  Doc.  99-895  Filed  1-13-99;  8:45  am] 

BILUNO  CODE  6660-60-^ 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPPTS-00257;  FRL-6050-4] 

Toxic  Chemicals;  Agency  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
Information  Collection  Requests  (ICRs) 


to  the  Office  of  Management  and  Budget 
(OMB).  Before  submitting  the  ICRs  to 
0MB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  information  collections  described 
in  Unit  I.  and  Unit  II.  of  this  document. 
The  ICRs  are:  (1)  A  continuing  ICR 
entitled  "Health  and  Safety  Data 
Reporting,  Submission  of  Lists  and 
Copies  of  Health  and  Safety  Studies." 
EPA  ICR  No.  0575.08.  OMB  No.  2070- 
0004.  which  relates  to  reporting 
requirements  found  at  40  CFR  part  716; 
(2)  a  continuing  ICR  entitled  "Reporting 
and  Recordkeeping  Requirements  for 
Allegations  of  Significant  Adverse 
Reactions  to  Hiunan  Health  or  the 
Environment."  EPA  ICR  No.  1031.06. 
OMB  No.  2070-0017.  which  relates  to 
reporting  requirements  foimd  at  40  CFR 
part  717;  and  (3)  a  continuing  ICR 
entitled  "Significant  New  Use  Rules  for 
Existing  Chemicals,"  EPA  ICR  No. 
1188.05,  OMB  No.  2070-0038.  which 
relates  to  reporting  requirements  found 
at  40  CFR  part  721.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  15,  1999. 
ADDRESSES:  Each  comment  must  bear 
the  respective  docket  control  numbers 
and  administrative  record  niunbers  as 
follows:  Comments  on  ICR  No.  0575.08 
should  reference  docket  control  number 
"OPPTS-00258"  and  administrative 
record  number  202;  comments  on  ICR 
No.  1031.06  should  reference  docket 
control  number  "OPPTS-00259"  and 
administrative  record  number  203;  and 
comments  on  ICR  No.  1188.05  should 
reference  docket  control  number 
"OPPTS-00260"  and  administrative 
record  nvmiber  204.  All  comments 
should  be  sent  in  triplicate  to:  OPPT 
Document  ConU-ol  Officer  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Rm.  G-099.  East  Tower, 
Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epa.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
document.  No  TSCA  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

All  comments  that  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 


Federal  Register/ Vol.  64,  No.  9 /Thursday,  January  14.  1999 /Notices 


2489 


Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  conBdentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Telephone:  202-554-1404,  TDD:  202- 
554-0551,  e-mail:  TSCA- 
Hotline@epa.gov.  For  technical 
information  contact:  Frank  Kover, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Telephone:  202-260-8130. 
Fax:  202-260-1096,  e-mail: 
kover.  frank®epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability: 

Internet 

Electronic  copies  of  the  ICRs  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register  -  Environmental 
Docimients  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Fax-on-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  4062  for  a  copy  of  ICR 
No.  0575.08;  select  item  4063  for  a  copy 
of  ICR  No.  1031.06;  or  select  item  4064 
for  a  copy  of  ICR  No.  1188.05. 

I.  Background 

Affected  entities:  Entities  potentially 
affected  by  this  action  are,  with  respect 
to  ICR  No.  0575.08,  ICR  No.  1031.06, 
and  ICR  No.  1188.05.  those  companies 
that  manufacture,  process,  import,  or 
distribute  in  commerce  chemical 
substances  or  mixtures.  For  each 
collection  of  information  addressed  in 
this  notice,  EPA  would  like  to  solicit 
comments  to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 


2.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Information  Collections 

EPA  is  seeking  comments  on  the 
following  three  ICRs,  as  well  as  the 
Agency's  intention  to  renew  the 
corresponding  OMB  approvals. 

Title:  Health  and  Safety  Data 
Reporting.  Submission  of  Lists  and 
Copies  of  Health  and  Safety  Studies. 

ICR  numbers:  EPA  ICR  No.  0575.08. 
OMB  No.  2070-0004. 

Approval  expiration  date:  April  30. 
1999. 

Abstract:  Section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA)  and  40 
CFR  part  716  requires  manufacturers 
and  processors  of  chemicals  to  submit 
lists  and  copies  of  health  and  safety 
studies  relating  to  the  health  and/or 
environmental  effects  of  certain 
chemical  substances  and  mixtures.  In 
order  to  comply  with  the  reporting 
requirements  of  TSCA  section  8(d). 
respondents  must  search  their  records  to 
identify  any  health  and  safety  studies  in 
their  possession,  copy  and  process 
relevant  studies,  list  studies  that  are 
currently  in  progress,  and  submit  this 
information  to  EPA. 

EPA  uses  this  information  to 
construct  a  complete  picture  of  the 
known  effects  of  the  chemicals  in 
question,  leading  to  determinations  by 
EPA  of  whether  additional  testing  of  the 
chemicals  is  required.  The  information 
enables  EPA  to  base  its  testing  decisions 
on  the  most  complete  information 
available  and  to  avoid  demands  for 
testing  that  may  he  duplicative.  EPA 
will  use  information  obtained  via  this 
collection  to  support  its  investigation  of 
the  risks  posed  by  chemicals  emd,  in 
particular,  to  support  its  decisions  on 
whether  to  require  industry  to  test 
chemicals  imder  section  4  of  TSCA. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  716).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 


with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  4.542  hours  per  year 
with  an  annual  cost  of  $352,179.  These 
totals  are  based  on  an  average  burden 
ranging  between  approximately  2  and 
34  hours  per  response,  depending  upon 
the  category  of  respondent,  for  an 
estimated  1.203  respondents  making 
one  or  more  responses  annually.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  vtrith  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  Allegations  of 
Significant  Adverse  Reactions  to  Human 
Health  or  the  Environment. 

ICR  numbers:  EPA  ICR  No.  1031.06, 
OMB  No.  2070-0017. 

Approval  expiration  date:  April  30, 
1999. 

Abstract:  TSCA  section  8(c)  requires 
companies  that  manufacture,  process,  or 
distribute  chemicals  to  maintain  records 
of  significant  adverse  reactions  to  health 
or  the  environment  alleged  to  have  been 
caused  by  such  chemicals.  Since  TSCA 
section  8(c)  includes  no  automatic 
reporting  provision,  EPA  can  obtain  and 
use  the  information  contained  in 
company  files  only  by  inspecting  those 
files  or  requiring  reporting  of  records 
that  relate  to  specific  substances  of 
concern.  Therefore,  under  certain 
conditions,  and  using  the  provisions 
found  in  40  CFR  part  717.  EPA  may 
require  companies  to  report  such 
allegations  to  the  Agency. 

EPA  uses  such  information  on  a  case- 
specific  basis  to  corroborate  suspected 
adverse  health  or  environmental  effects 
of  chemicals  already  under  review  by 
EPA.  The  information  is  also  useful  to 
identify  trends  of  adverse  effects  across 
the  industry  that  may  not  be  apparent  to 
any  one  chemical  company. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  717).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by.  ana  in  accordance 
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with,  the  proce 
and  40  CFR  pa 
Burden  state 
respondents  io^ 
is  estimated  to  \ 
cost  of  $2,510, 


iures  in  TSCA  section  14 
2. 

lent:  The  burden  to 
complying  with  this  ICR 
{total  30,279  hours  at  a 
137.  These  totals  are 
based  on  an  average  burden  ranging 
between  approjcimately  0.25  and  8 
hours  per  response,  depending  upon  the 
category  of  respondent,  for  an  estimated 
7,397  respondents  making  one  or  more 
responses  annually.  These  estimates 
include  the  tinie  needed  to  review 
instructions;  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  iliformation,  processing 
and  maintainii^g  information,  and 
disclosing  and  broviding  information; 
adjust  the  existing  ways  to  comply  with 
any  previously^  applicable  instructions 
and  requiremelits;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  seiarch  data  sources; 
complete  and  review  the  collection  of 
information;  aitd  transmit  or  otherwise 
disclose  the  information. 

Title:  Signifii  :ant  New  Use  Rules  for 
Existing  Chemi  cals. 

ICR  numben:  EPA  ICR  No.  1188.05, 
OMB  No.  20704-0038. 

Approval  expiration  date:  April  30, 
1999. 

Abstract:  Section  5  of  TSCA  provides 
EPA  with  a  remlatory  mechanism  to 
monitor  and,  ir  necessary,  control 
significant  newi  uses  of  chemical 
substances.  Section  5  of  TSCA 
authorizes  EPA  to  determine  by  rule  (a 
significant  nevf  use  rule  or  SNUR),  after 
considering  aU'relevant  factors,  that  a 
use  of  a  chemical  substance  represents 
a  significant  new  use.  If  EPA  determines 
that  a  use  of  a  chemical  substance  is  a 
significant  neW  use,  section  5  of  TSCA 
requires  persoi^s  to  submit  a  notice  to 
EPA  at  least  90j  days  before  they 
manufacture,  import,  or  process  the 
substance  for  tbat  use. 

EPA  uses  th^  information  obtained 
through  this  collection  to  evaluate  the 
health  and  environmental  effects  of  the 
significant  newj  use.  EPA  may  take 
regulatory  acti(^ns  under  TSCA  section 
5,  6  or  7  to  control  the  activities  for 
which  it  has  received  a  SNUR  notice. 
These  actions  include  orders  to  limit  or 
prohibit  the  manufacture,  importation, 
processing,  distribution  in  commerce, 
use  or  disposal!  of  chemical  substances. 
If  EPA  does  not  take  action,  TSCA 
section  5  also  requires  EPA  to  publish 
a  Federal  Regilter  notice  explaining  the 
reasons  for  notkaking  action. 

Responses  td  the  collection  of 
information  ar»  mandatory  (see  40  CFR 
part  721).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  infom  ation  that  is  covered  by 


a  claim  of  confidentiality  only  to  the 
extent  permitted  by.  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  statement:  The  burden  to 
respondents  for  complying  writh  this  ICR 
is  estimated  to  total  1,032  hours  per  year 
with  an  annual  cost  of  $72,378.  These 
totals  are  based  on  an  average  ranging 
between  approximately  1  and  119  hours 
per  response,  depending  upon  the  type 
of  response,  for  an  estimated  675 
respondents  making  one  or  more 
responses  annually  (the  great  majority  of 
respondents  will  experience  a  burden  of 
1  hour  per  response;  a  very  few 
respondents,  estimated  at  three,  will 
experience  a  burden  of  119  hours  per 
response).  These  estimates  include  the 
time  needed  to  review  instructions: 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

III.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  docvunent, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPPTS-00257" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic€le  pa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  addressing  ICR  No. 
0575.08  must  be  identified  by  docket 
control  number  "OPPTS-00258"  and 
administrative  record  number  202.  All 


comments  and  data  in  electronic  form 
addressing  ICR  No.  1031.06  must  be 
identified  by  docket  control  number 
•'OPPTS-00259"  and  administrative 
record  number  203.  All  comments  and 
data  in  electronic  form  addressing  ICR 
No.  1188.05  must  be  identified  by 
docket  control  number  "OPPTS-00260" 
and  administrative  record  number  204. 
Electronic  comments  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Information  collection  requests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  6, 1999. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  99-896  Filed  1-13-99;  8:45  am] 
WLUNOCOOE  6560-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6218-9] 

Notice  of  Availability  of  Letter  from 
EPA  to  the  State  of  Pennsylvania 
Pursuant  to  Section  118  of  the  Clean 
Water  Act  and  Water  Quality  Guidance 
for  the  Great  Lakes  System 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  of  a 
letter  written  from  Region  3  of  the 
Environmental  Protection  Agency  (EPA) 
to  the  State  of  Pennsylvania  finding  that 
certain  provisions  adopted  as  part  of  its 
water  quality  standards  and  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  program  are 
inconsistent  with  section  118(c)  of  the 
Clean  Water  Act  (CWA)  and  40  CFR  part 
132.  EPA's  findings  are  described  in  the 
December  18, 1998,  letter  from  EPA 
Region  3  to  the  Pennsylvania 
Department  of  Environmental 
Protection.  EPA  invites  public  comment 
on  the  findings  in  the  letter  and  whether 
it  should  disapprove  these  provisions 
pursuant  to  40  CFR  123.62  and  132.5. 
DATES:  Comments  must  be  received  in 
writing  by  March  1,  1999. 
ADDRESSES:  Written  comments  on  EPA's 
findings  as  described  in  the  December 
18, 1998,  letter  may  be  submitted  to 
Evelyn  S.  MacKnight,  Chief,  PA/DE 
Branch  (3WP11),  Water  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  1650  Arch  Street,  Philadelphia, 
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Pennsylvania  19103-2029.  In  the 
alternative,  EPA  will  accept  comments 
electronically.  Comments  should  be  sent 
to  the  following  Internet  E-mail  address: 
macknight.evelyn@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  will  print  electronic 
comments  in  hard-copy  paper  form  for 
the  official  administrative  record.  EPA 
will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  transmission.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Eastern  time)  March  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  S.  MacKnight.  PA/DE  Branch 
(3WP11),  Office  of  Watersheds,  Water 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  3, 1650  Arch 
Street,  Philadelphia,  Pennsylvania 
19103,  or  telephone  her  at  (215)  814- 
5717. 

Copies  of  the  December  18, 1998, 
letter  describing  EPA's  findings  that 
provisions  adopted  by  the 
Commonwealth  are  inconsistent  with 
the  CWA  and  40  CFR  part  132  are 
available  upon  request  by  contacting 
Ms.  MacKnight.  This  letter  and  other 
related  materials  submitted  by  the 
Commonwealth  in  support  of  their 
submission,  are  available  for  review  by 
appointment  at:  EPA,  Region  3, 1650 
Arch  Street,  Philadelphia,  Pennsylvania 
(telephone  215-814-5751);  and 
Pennsylvania  Department  of 
Environmental  Protection,  Northwest 
Regional  Office,  230  Chestnut  Street, 
Meadville,  Pennsylvania.  To  access  the 
docket  material  in  Philadelphia,  call  Ms. 
Renee  Gruber  at  (215)  566-5751 
between  8  a.m.  and  4:30  p.m.  (Eastern 
time)  (Monday-Friday);  in  Meadville, 
call  Mr.  Kelly  Burch  at  (814)  332-6816. 
SUPPLEMENTARY  INFORMATION:  On  March 
23, 1995,  EPA  pubUshed  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (Guidance)  pursuant  to 
section  118(c)(2)  of  the  Clean  Water  Act, 
33  U.S.C.  1268(c)(2).  (March  23,  1995, 
60  FR  15366).  The  Guidance,  which  was 
codified  at  40  CFR  part  132,  requires  the 
Great  Lakes  States  to  adopt  and  submit 
to  EPA  for  approval  water  quality 
criteria,  methodologies,  policies  and 
procedures  that  are  consistent  urith  the 
Guidance.  40  CFR  132.4  &  132.5.  EPA  is 
required  to  approve  of  the  State's 
submission  within  90  days  or  notify  the 
State  that  EPA  has  determined  that  all 
or  part  of  the  submission  is  inconsistent 
with  the  Clean  Water  Act  or  the 
Guidance  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessary 


changes  within  90  days,  EPA  must 
publish  a  notice  in  the  Federal  Register 
identifying  the  approved  and 
disapproved  elements  of  the  submission 
and  a  final  rule  identifying  the 
provisions  of  part  132  that  shall  apply 
for  discharges  within  the  State. 

EPA  has  received  the  submission  from 
Pennsylvania  and  has  reviewed  it  for 
consistency  with  the  Guidance  in 
accordance  with  40  CFR  part  131  and 
132.5.  EPA  has  determined  that  certain 
parts  of  Pennsylvania's  submittal  are 
inconsistent  with  the  requirements  of 
the  CWA  or  40  CFR  part  132  and  will 
be  subject  to  EPA  disapproval  if  not 
corrected.  On  December  18, 1998,  in  a 
letter  from  EPA  Region  3  to  the 
Pennsylvania  Department  of 
Environmental  Protection,  EPA 
described  in  detail  those  provisions 
determined  to  be  inconsistent  writh  the 
Guidance  and  subject  to  disapproval  if 
not  remedied  by  the  State.  The 
inconsistencies  relate  to  the  followring 
components  of  the  State's  submission  in 
conformance  with  section  118(c)  of  the 
CWA  and  40  CFR  Part  132:  (1)  Water 
quality  criteria  for  Chromiimi  III  to 
protect  aquatic  Ufe;  (2)  water  quafity 
criteria  to  protect  human  health  from 
cyanide,  2,4-dinitrophenol,  and 
mercury;  (3)  administrative  and 
scientific  requirements  for  site-specific 
modification  to  criteria  based  on 
ambient  conditions;  (4)  Appendix  A  of 
the  Guidance  for  developing  Tier  I 
aquatic  Ufe  criteria;  (5)  Appendix  B  of 
the  Guidance  for  development  of 
bioaccumulation  factors  for  non- 
bioaccumulative  chemicals  of  concern; 
(6)  Appendix  C  of  the  Guidance  for 
development  of  Tier  I  human  health 
criteria;  (7)  Procedure  3  of  Appendix  F 
of  the  Guidance  for  developing  total 
maximum  daily  loads;  (8)  Procedure  5 
for  determining  reasonable  potential  to 
exceed  water  quality  standards;  and  (9) 
Procedure  6  for  whole  effluent  toxicity. 
Today,  EPA  is  soliciting  public 
comment  regarding  provisions 
identified  in  the  December  18, 1998, 
letter  as  being  inconsistent  with  the 
CWA  and  the  Guidance,  and  whether 
EPA  should  disapprove  those  provisions 
based  on  its  findings  pursuant  to  40  CFR 
123.62  and  132.5. 

During  the  next  90  days,  EPA  intends 
to  continue  working  with  Pennsylvania 
to  address  the  inconsistencies  identified 
in  the  December  18, 1998  letter.  If  the 
State  fails  to  remedy  any  of  the 
inconsistencies  identified  in  the  letter, 
EPA  will  pubhsh  a  notice  in  the  Federal 
Register  identifying  the  disapproved 
elements  and  the  corresponding 
portions  of  part  132  that  will  apply  to 
waters  within  the  Great  Lakes  Basin  in 
Pennsylvania.  With  the  exception  of  the 


specific  inconsistencies  identified  in  the 

December  18,  1998  letter,  EPA  believes 

that  the  State's  submission  under  part 

132  is  consistent  with  federal 

requirements,  and  intends  to  approve 

those  aspects  of  the  submittal  when  EPA 

takes  final  action  on  the  submittal, 

W.  Michael  McCabe. 

Regional  Administrator,  Region  HI. 

[FR  Doc.  99-689  Filed  1-13-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-«219-1] 

National  Drinking  Water  Advisory 
Council;  Small  Systems 
Implementation  Working  Group;  Notice 
of  Open  Meeting 

Under  section  10(a)(2)  of  Pub.  L.  92- 
423,  "The  Federal  Advisory  Committee 
Act,"  notice  is  hereby  given  that  a 
meeting,  via  teleconference,  of  the  Small 
Systems  Implementation  Working 
Group  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.  C.  S300f  et  seq.],  vkrill  be  held 
on  January  21, 1999  from  10:00  am  to 
12:00  pm,  at  the  United  States 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460  in 
Room  1209  of  the  East  Tower.  The 
meeting  is  open  to  the  public,  but  due 
to  past  experience,  seating  will  be 
limited. 

The  purpose  of  this  meeting  is  to 
review  a  draft  report  summarizing 
characteristics  of  small  water  systems. 
The  meeting  is  open  to  the  public  to 
observe.  The  working  group  members 
are  meeting,  via  teleconference,  to 
analyze  relevant  issues  and  facts  and 
discuss  options.  Statements  will  be 
taken  from  the  public  at  this  meeting,  as 
time  allows. 

For  more  information,  please  contact, 
Peter  E.  Shanaghan,  Designated  Federal 
Officer,  Small  Systems  Working  Group, 
U.S.  EPA,  Office  of  Ground  Water  and 
Drinking  Water  (4606)  ,  401  M  Street 
SW,  Washington,  DC  20460.  The 
telephone  number  is  202-260-5813  and 
the  email  address  is 
shanaghan. peter€)epamail. epa.gov. 

Dated:  January  8. 1999. 
Charlene  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
[FR  Doc.  99-888  Filed  1-^3-99;  8:45  am] 
BILUNGCODE  6S60-60-P 
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ENVIRONMEirrAL  PROTECTION 
AGENCY 

[FRL-6219-3] 

Technical  Workshop  on  Perchlorate 
Risk  Issues 


AGENCY:  Environmental  Protection 

Agency  (EPAl. 

ACTION:  Notias  of  meeting. 


SUMMARY:  EPiJL  is  announcing  a 
workshop  convened  by  the  Research 
Triangle  Institute  (RTI),  an  EPA 
contractor,  fo^extemal  scientific  peer 
review  of  the  pPA  draft  document 
entitled  "Pert^lorate  Environmental 
Contamination:  Toxicological  Review 
and  Risk  Characterization  Based  on 
Emerging  Information."  The  workshop 
will  be  held  ill  San  Bernardino, 
Cahfomia,  and  will  be  open  to  members 
of  the  public  ( is  observers.  The  peer 
review,  to  be  conducted  by  scientists 
from  outside  ^A,  is  being  organized  to 
assist  in  completing  the  toxicological 
review  and  risk  characterization  of 
perchlorate,  and  will  include  the 
protocols  and  reports  of  recent  studies 
on  perchlorate,  as  well  as  EPA's  draft 
ToxicologicaljReview  document. 
Stakeholders  in  the  perchlorate  issue 
who  have  addptional  information  which 
is  relevant  to  the  assessment  of  the 
potential  health  and  ecological  effects  of 
perchlorate  ai  e  invited  to  make  a  short 
presentation  qf  this  information  at  the 
peer  review  Mforkshop. 
DATES:  The  workshop  will  begin  on 
Wednesday,  I^ebruary  10,  1999  at  8:30 
a.m.  and  end  pn  Thursday,  February  11, 
1999  at  12:30  b.m.  Members  of  the 
public  may  attend  as  observers. 
ADDRESSES:  The  meeting  will  be  held  at 
the  San  BemM-dino  City  Council 
Chambers.  30p  North  D  Street,  San 
Bernardino,  Qalifomia  92418.  Since 
seating  capacity  is  limited,  please 
contact  Ella  IDlarden  of  RTI,  by 
telephone,  at  619-541-7026;  by 
facsimile,  at  9(19-541-7155;  or  by  E- 
mail.  at  ejd@rii.org,  by  January  31, 1999 
to  attend  the  workshop  as  an  observer. 
Observers  who  wish  to  make  a  short 
presentation  of  information  which  may 
be  relevant  to  the  assessment  of 
potential  health  and  ecological  effects  of 
perchlorate  should  register  to  do  so  with 
RTI  by  January  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and; logistical  inquires,  contact 
Ella  Darden,  Research  Triangle  Institute, 
by  telephone, iat  919-541-7026;  by 
facsimile,  at  919-541-7155;  or  by  E- 
mail,  at  ejd@rti.org.  Copies  of  the  draft 
ToxicologicaljReview  document  will  be 
available  for  inspection  on  EPA's 
National  Center  for  Environmental 


Assessment  web  site  (http:// 
www.epa.gov/ncea/),  at  EPA's  Regional 
Superfund  Records  Centers,  and  at  the 
EPA  Headquarters  Information 
Resources  Center,  Washington  DC. 
Inquiries  concerning  additional 
opportunities  for  document  review 
should  be  directed  to  Ella  Darden  at 
Research  Triangle  Institute. 

SUPPLEMENTARY  INFORMATION: 
Background 

EPA  is  in  the  process  of  conducting  a 
toxicological  review  for  perchlorate, 
including  the  development  of  a  revised 
provisional  reference  dose  (RfD),  a 
cancer  assessment,  and  an  ecological 
assessment.  An  RfD  is  an  estimate  of  a 
daily  oral  human  exposure  that  will 
result  in  no  deleterious  noncancer 
effects  over  a  lifetime.  Ideally,  an  RfD  is 
based  on  an  array  of  endpoints  that 
address  potential  toxicity  during  various 
critical  life  stages,  from  developing  fetus 
through  adult  and  reproductive  stages. 
The  noncancer,  cancer  and  ecological 
assessments  may  be  used  to  support 
development  of  a  health  advisory  and/  ' 
or  drinking  water  regulations  and 
cleanup  decisions  at  hazardous  waste 
sites.  In  accordance  with  EPA's  1998 
Peer  Review  Handbook,  a  key  step  in 
the  development  of  the  Toxicological 
Review  document  for  perchlorate  is  the 
upcoming  external  peer  review,  in  the 
form  of  a  workshop,  which  will  cover 
protocols  for  and  reports  of  the  recently 
completed  toxicity  studies,  the 
Toxicological  Review  document,  and 
the  proposed  revised  provisional  RfD, 
cancer  assessment  and  ecological 
assessment  in  that  document. 

EPA's  Superfund  Technical  Support 
Center  issued  a  provisional  RfD  for 
perchlorate  in  1992  and  a  revised 
provisional  RfD  in  1995.  The 
provisional  RfD  values  (1992  and  1995) 
were  based  on  an  acute  study  in  which 
single  doses  of  potassium  perchlorate 
caused  the  release  of  iodide  from  the 
thyroids  of  patients  with  Graves' 
Disease.  The  provisional  RfD  values  did 
not  undergo  internal  Agency,  or 
external,  peer  review.  In  March  of  1997 
a  peer  review  panel  convened  by  an 
independent  organization.  Toxicology 
Excellence  for  Risk  Assessment  (TERA). 
determined  that  the  health  effects  and 
toxicity  data  for  perchlorate  were 
insufficient  to  generate  a  credible  RfD 
for  risk  assessment  piu-poses.  The 
reviewers  were  concerned  that 
developmental  toxicity,  notably 
neurological  development  due  to 
hypothyroidism  during  pregnancy, 
could  be  a  critical  health  effect  of 
perchlorate  that  has  not  been  adequately 
examined  in  studies  to  date.  They  also 


concluded  that  insufficient  data  were 
available  on  potential  effects  of 
perchlorate  on  organs  and  tissues  other 
than  the  thyroid. 

New  Health  Effects/Ioxicology  Studies 
Underway 

As  a  result  of  that  peer  review,  a  set 
of  toxicological  and  ecological  studies 
was  undertaken  is  underway  to  address 
key  data  gaps  and  provide  a 
comprehensive  database  related  to  the 
toxicity  of  perchlorate.  The  studies  are 
being  funded  and  overseen  by  a  variety 
of  organizations  with  potential 
responsibility  for  perchlorate 
contamination  in  the  environment 
including  the  United  States  Air  Force, 
the  National  Aeronautics  and  Space 
Administration  and  the  Perchlorate 
Study  Group  (PSG).' 

To  date,  a  90-day  subchronic  oral 
study,  a  neurobehavioral  developmental 
toxicity  study,  genotoxicity  studies,  a 
segment  II  developmental  toxicity 
study,  and  ecotoxicity  studies  in 
Daphnia,  earthworms,  lettuce  and 
fathead  minnow  have  been  completed. 
Currently  ongoing  studies  include  a 
two-generation  reproductive  toxicity 
study,  absorption,  distribution, 
metabolism,  and  elimination  (ADME) 
studies,  perchlorate  mechanistic 
studies,  and  immimotoxicity  studies. 
The  results  of  most  of  these  studies  will 
be  discussed  in  the  Toxicological 
Review  document  and  utilized  for 
development  of  the  proposed  revised 
RfD,  and  cancer  and  ecological 
assessment  for  perchlorate. 

Ten  independent  scientists  from  the 
fields  of  general  toxicology,  thyroid 
function  and  toxicology,  developmental 
toxicology,  neurotoxicology, 
immunotoxicology,  pharmacology, 
genetic  toxicology,  medical 
endocrinology  with  em  emphasis  on 
thyroid  function,  biostatistics, 
assessment  of  risks  due  to  non-cancer 
and  cancer  health  effects,  and 
assessment  of  risks  due  to  ecological 
effects  will  review  the  scientific  data, 
methods,  and  analyses,  along  with  the 
assumptions  and  uncertainties  that  are 
associated  with  the  revised  provisional 
RfD,  cancer  assessment,  and  ecological 
assessment  for  perchlorate.  These 
scientists  were  selected  by  RTI  from 
among  the  experts  nominated  by 
stakeholders  for  possible  service  as 
external  peer  reviewers.  Following  the 
peer  review  workshop,  RTI  vdll  issue  a 


'  The  PSG  is  a  consortium  of  defense  contractors 
and  manufacturers  including:  Aerojet,  Alliant 
Techsystems,  American  PaciHc/Western 
Electrochemical  Company,  Atlantic  Research 
Corporation,  Kerr-McGee  Chemical  Corp.  Lockheed 
Martin,  Thiokol  Propulsion  Group,  and  oaited 
Technologies  Chemical  Systems. 
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report  summarizing  the  workshop.  EPA 
will  address  the  comments  of  the  peer 
reviewers  in  finalizing  the  Toxicological 
Review  document  for  perchlorate  and 
adopting  the  revised  perchlorate  RfD. 
The  RfD  will  be  utilized  in  performing 
risk  assessments  of  perchlorate 
contamination  in  the  environment. 
Although  such  risk  assessments  will  be 
one  of  the  factors  considered  in  making 
futiue  decisions  regarding  perchlorate 
contamination,  these  decisions  and 
other  risk  management  issues  will  not 
be  a  part  of  the  peer  review  process. 

Dated:  January  7, 1999. 
Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  99-890  Filed  1-13-99;  8:45  am] 
BIUMG  CODE  (SaO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

January  7, 1999. 

The  Federal  Commiuiications    * 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0875. 

Expiration  Date:  06/30/99. 

Title:  Long-Term  Portability  Cost 
Classification  Proceeding,  CC  Docket 
No.  95-116,  MO&O,  RM  8535  and 
Telephone  Niunber  Portability,  CC 
Docket  No.  95-116.  3rd  R&O. 

Fon7iAro..N/A. 

Respondents:  Business  or  other  for- 
profit; 

Estimated  Annual  Burden:  67 
respondents;  85.5  hours  per  response 
(avg.);  5729  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  the  Third  Report  and 
Order,  the  Commission  implements,  for 
long-term  number  portability  costs,  the 
statutory  requirement  that  all 
telecommunications  carriers  bear  the 


costs  of  nimiber  portability  on  a 
competitively  neutral  basis,  as  set  forth 
in  Section  251(e)(2]  of  the 
Telecommunications  Act  of  1996.  In  the 
Third  Report  and  Order,  the 
Commission  determined  that  all  carriers 
would  bear  and  recover  their  own 
carrier-specific  costs  directly  related  to 
providing  number  portability.  For 
incumbent  local  exchange  carriers 
(LECs)  that  wish  to  recover  their  carrier- 
specific  costs  directly  related  to 
providing  long-term  number  portability, 
the  Third  Report  and  Order  requires 
them  to  use  a  federally  tariffed,  monthly 
number-portability  charge  that  will 
apply  to  end  users  for  no  longer  than 
five  yeeus.  In  addition,  the  Third  Report 
and  Order  delegated  authority  to  the 
Common  Carrier  Bureau  to  determine 
appropriate  methods  for  apportioning 
joint  costs  among  portability  and 
nonportability  services,  and  to  issue  any 
orders  to  provide  guidance  for 
incumbent  LECs  before  they  file  their 
tariffs  and  cost  support.  The  Common 
Carrier  Bureau's  Cost  Classification 
Order  requires  incumbent  L£Cs  to 
include  many  details  in  their  cost 
support  that  are  unique  to  the  niunber 
portability  proceeding.  For  instance, 
inoimbent  LECs  must  demonstrate  that 
any  incremental  overhead  costs  claimed 
in  their  cost  support  are  actually  new 
costs  incremental  to  and  resulting  from 
the  provision  of  long-term  number 
portability.  The  incumbent  LECs'  end- 
user  charge  will  begin  no  earlier  than 
February  1, 1999.  To  obtain  an  effective 
date  for  their  end-user  charges  of 
February  1, 1999,  inciunbent  LECs  may 
file  their  tariffs  and  cost  support 
information  by  January  15,  1999. 
Incumbent  LECs  that  want  to  recover 
their  carrier-specific  costs  directly 
related  to  providing  long-term  number 
portability  from  their  end  users  will  file 
federal  end-user  charge  tariffs  and  cost 
support  with  the  Commission.  As  part 
of  the  tariff  proceeding,  the  Commission 
will  collect  detailed  information  on  the 
incumbent  LECs'  cost  support  for  the 
tariffs.  The  Commission  will  use  this 
information  to  ensure  that  the  end-user 
charge  recovers  the  incumbent  LECs' 
costs  of  implementing  and  providing 
number  portability  in  a  competitively 
neutral  manner.  Incumbent  LECs  will 
file  the  tariffs  and  cost  support  for  their 
end-user  charge  electronically.  The 
Commission  has  estabUshed  a  program 
of  mandatory  electronic  filing  of  tariffs 
and  associated  dociunents  by  LECs. 
These  carriers  must  file  tariffs  and 
associated  documents  electronically  in 
accordance  with  the  requirements 
established  by  the  Biuvau.  Obligation  to 


respond:  Required  to  obtain  or  retain 
benefits. 

OMB  Control  No.:  3060-0877. 

Expiration  Date:  07/31/99. 

Title:  1999  CenU^l  Office  Code 
Utilization  Survey  (COCUS). 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit; 

Estimated  Annual  Burden:  2900 
respondents;  9  hours  per  response 
(avg.);  26,100  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  the  past,  the 
administration  of  the 
telecommunications  numbering 
resource  in  the  United  States  was 
performed  by  AT&T,  and  later  by 
Bellcore.  The  Telecommunications  Act 
of  1996  gave  the  Commission  exclusive 
jurisdiction  over  those  portions  of  the 
North  American  Numbering  Plan 
(NANP)  which  pertain  to  the  United 
States.  The  Act  also  provided  that  the 
Commission  could  delegate  this 
jurisdiction  to  states  or  other  entities. 
The  Commission  has,  in  fact,  delegated 
the  administration  of  the  NANP  to  a 
neutral  administrator,  Lockheed  Martin 
IMS.  Historically,  the  administrator 
collected  data  regarding  the  use  of  the 
telecommunications  numbering 
resource  through  a  form  called  the 
Central  Office  Code  UtiUzation  Survey 
(COCUS).  Lockheed  Martin  IMS  is 
planning  to  send  out  the  first  COCUS 
since  it  assumed  its  duties  as  the  NANP 
administrator.  The  North  American 
Numbering  Plan  (NANP)  is  currently 
experiencing  an  unprecedented  amoimt 
of  growth  of  area  codes.  Adding  area 
codes  imposes  costs  not  only  on  the 
telecommunications  industry,  but  also 
on  consimiers.  The  proposed  COCUS 
seeks  information  not  only  on  the 
number  of  central  office  codes  assigned 
to  carriers,  but  also  on  the  amount  of 
individual  numbers  assigned  to 
consumers  fi^m  the  central  office  codes. 
This  information  will  assist  the 
Commission  in  determining  methods  to 
help  alleviate  some  of  the  costs 
associated  with  the  addition  of  new  area 
codes.  Authority:  47  U.S.C.  251(e)(1). 
The  increasing  strain  on  the  NANP,  as 
evidenced  through  the  rapid  increase  in 
the  rate  of  introduction  of  new  area 
codes,  requires  that  the  Commission 
take  an  active  role  in  seeking  solutions 
to  slow  the  rate  of  number  exhaust.  The 
information  collected  will  be  used  to 
better  inform  the  Commission  of  the 
scope  of  the  number  exha-ist  problem, 
and  which  solutions  rr»v  provide  the 
greatest  impact  in  different  areas  of  the 
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country.  Obligation  to  respond: 

Voluntary.  Public  reporting  burden  for 

the  collections  of  information  is  as 

noted  above.  Send  comments  regarding 

the  burden  e$timate  or  any  other  aspect 

of  the  collections  of  information, 

including  su|gestions  for  reducing  the 

burden  to  Pefformance  Evaluation  and 

Records  Management,  Washington,  EX] 

20554. 

Federal  Comm^ications  Commission. 

Magalie  Romati  Salas, 

Secretary. 

IFR  Doc.  99-636  Filed  1-13-99;  8:45  ami 

MJJNQ  COM  •ni-M-r 

I  = 

FEDERAL  RESERVE  SYSTEM 

Formations  #f,  Acquisitions  t>y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (%2  U.S.C.  1841  et  seq.) 
(BHC  Act).  Relation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  com|>any  and/or  to  acquire  the 
assets  or  the  Ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banlcs  and  nooibanking  companies 
owned  by  th4  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  povemors.  Interested 
persons,  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  [12  U.S.C.  1842(c)).  If  the 
proposal  alsij  involves  the  acquisition  of 
a  nonbankintf  company,  the  review  also 
includes  whether  the  acquisition  of  the 


nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  8, 
1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Sufwrvisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  LCNB  Corp..  Lebanon,  Ohio;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Lebanon  Citizens  National 
Bank,  Lebanon,  Ohio. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  iCansas 
aty,  Missouri  64198-0001: 

1.  Nationwide  Bancshares,  Inc.,  West 
Point,  Nebrasl^;  to  acquire  100  percent 
of  the  voting  shares  of  FNB  Insurance 
Agency,  Walthill,  Nebraska,  and  thereby 
indirectly  acquire  First  National  Bank, 
Walthill,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  11,  1999. 
Robert  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-880  Filed  1-13-98;  8:45  am] 

BILUNa  CODE  a210-01-F 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-06-09] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  Ust  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  vmtten 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Pn^ects 

1.  Multi-Center  Cohort  Study  to 
Assess  the  Risk  and  Consequences  of 
Hepatitis  C  Virus  Transmission  fi'om 
Mother  to  Infant  (0920-0344)— 
Extension — ^The  National  Center  for 
Infectious  Diseases — ^The  purpose  of  the 
study  is  to  determine  the  incidence  of 
vertical  hepatitis  C  vims  (HCV) 
transmission,  to  assess  risk  factors  for 
vertical  HCV  transmission,  to  assess  the 
clinical  course  of  disease  among  infants 
with  HCV  infection,  and  to  assess 
diagnostic  methods  for  detecting  HCV 
infection  in  infants.  Respondents  for  the 
studywill  be  anti-HCV  positive 
mothers.  We  are  requesting  a  extension 
to  complete  data  collection  for  this 
study.  The  respondents  will  be 
remunerated  for  travel  costs;  provided 
well-child  visits  and  fi'ee  vaccinations 
for  infants  enrolled  in  the  study;  and, 
provided  anti-HCV  testing  to  all  family 
members  free  of  charge.  The  total 
annual  burden  hours  are  53. 


Respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses/ 
resporxJent 

Avg.  burderV 
response 
(in  hfs.) 

Mottiers 

Form  G  „ 

300 

8 

0.10 

Note:  The  armualized  response  burden  is  estiniated  to  be  240  hours/4.5  years=  53  hours. 


Bme 


2.  Requirement  for  a  Special  Permit  to 
Import  Cynomolgus — African  Green  or 
Rhesus  Monkeys— (0920-0263>— 
Extension — National  Center  for 
Infectious  Disease  (NCID)  Division  of 
Quarantine— >A  registered  importer 
nonhuman  primates  must  submit  to  the 
Director,  CDC.  a  written  plan  which 
specifies  the  steps  that  will  be  taken  to 
prevent  expoeure  of  persons  and 


animals  during  the  entire  importation 
and  quarantine  process  for  the  arriving 
nonhuman  primates.  Under  the  special 
permit  arrangement,  registered 
importers  must  submit  a  plan  to  CDC  for 
the  importation  and  quarantine  if  they 
wish  to  import  the  specific  monkeys 
covered.  The  plan  must  address  disease 
prevention  procediures  to  be  carried  out 
in  every  step  of  the  chain  of  custody  of 


such  monkeys,  bom  embarkation  in  the 
coimtry  of  origin  to  release  from 
quarantine.  Information  such  as  species, 
origin  and  intended  use  for  monkeys, 
transit  information,  isolation  and 
quarantine  procedures,  and  procedures 
for  testing  of  quarantined  animals  is 
necessary  for  CDC  to  make  public  health 
decisions.  This  information  enables 
CDC  to  evaluate  compliance  with  the 
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standards  and  determine  whether  the 
measures  being  taken  to  prevent 
exposure  of  persons  and  animals  during 
importation  are  adequate.  Once  CDC  is 
assured,  through  the  monitoring  of 
shipments  (normally  no  more  than  2), 
that  the  provisions  of  a  special  permit 
plan  are  being  followed  by  a  new  permit 
holder,  and  that  the  use  of  adequate 


disease  control  practices  is  being 
demonstrated,  the  special  permit  is 
extended  to  cover  the  receipt  of 
additional  shipments  under  the  same 
plan  for  a  period  of  180  days,  and  may 
be  renewed  upon  request.  This 
eliminates  the  burden  on  importers  to 
repeatedly  report  identical  information, 
requiring  only  that  specific  shipment 


itineraries  and  information  on  changes 
to  the  plan  which  require  approval  be 
submitted. 

The  respondents  are  commercial  or 
not-for-profit  importers  of  nonhuman 
primates.  We  are  requesting  clearance 
for  3  years.  Total  annual  bvuden  hours 
are  14. 


Respondents 

Number  of 
respondents 

Numtief  of 
responses/ 
resporxlents 

Avg.  burden/ 

responses 

(mfirs.) 

Businesses  or  organizations  

2 

3 

15 

5 
5 

5 

OS 
0.1 

0.1 

Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  99-822  Filed  1-13-99;  8:45  am] 
BILLMO  CODE  41»3-18-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No\  FR-4445-N-02] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  15, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  SW, 
Room  9116,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  A.  Tasker,  Director,  Office  of  GSE 
Oversight,  telephone  number  (202)  708- 
2224,  this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 


This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(Ij  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
bvuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Regulation  of  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac) 

OMB  Control  Number,  if  applicable: 
2502-0514 

Description  of  the  need  for  the 
information  and  proposed  use: 

This  notice  requests  an  extension  of 
OMB  information  collection 
authorization  that  will  expire  on 
January  31, 1999.  HUD's  collection  of 
information  on  Fannie  Mae's  and 
Freddie  Mac's  (collectively  referred  to 
as  the  "GSEs")  business  activities  is 
needed  to  measure  and  monitor  their 
compliance  with  statutorily  mandated 
housing  goals;  to  foster  a  continuing 
dialogue  between  HUD,  the  GSEs, 
Congress,  and  the  public  on  the 
activities  of  the  GSEs  with  respect  to 
affordable  housing  and  imderserved 
mortgage  market  issues;  and  to  improve 
the  operating  of  the  housing  finance 
market. 


Agency  Form  Numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  2,  the  total 
annual  responses  are  about  87,  and  the 
total  aimual  hours  of  responses  are 
estimated  at  5609. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Pa[>envork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  January  6, 1999. 
WillUm  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  99-864  Filed  1-13-99;  8:45  am) 

BILLMO  CODE  4210-37-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4442-N-01] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research— HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  The  due  date  for  comments  is: 
January  21,  1999. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  fi-om  the 
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date  of  this  t^otice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  seijt  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  ofecer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20410.      1 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Depa|tment  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
-708-1305.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  0MB 
may  be  obtaii^ed  from  Mr.  Eddins. 
SUPPLEMENTALLY  INFORMATION:  This 
Notice  infom^s  the  public  that  the 
Department  df  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  p:  'oposed  Notice  of  Funding 
Availability  fi)r  the  Hispanic-serving 
Insiitutions  Assisting  Communities 
Program  (HSiKc).  HUD  seeks  to 
implement  this  initiative  as  soon  as 
possible. 

HSIAC  is  anew  program  which 
provides  funds  to  Hispanic-serving 
institutions  of  higher  education  to  under 
take  Commuipty  Development  Block 
Grant  Program-eligible  activities  in 
order  to  expand  their  role  and 
effectiveness  |n  helping  their 
communities  jwith  neighborhood 
revitalizationJ  housing,  and  economic 
development.]  In  fiscal  year, 
approximately  14  grants  will  be 
awarded. 

Submission  of  the  information 
required  und^r  this  information 
collection  is  mandatory  in  order  to 


compete  for  and  receive  the  benefits  of 
the  program.  All  materials  submitted  are 
subject  to  the  Freedom  of  Information 
Act  and  can  be  disclosed  upon  request. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number.  The  OMB  Control  number, 
when  assigned,  will  be  announced  by  a 
separate  notice  in  the  Federal  Register. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

(1)  Title  of  the  information  collection 
proposal: 

Notice  of  Fimding  Availabihty  and 
Application  Kit — Hispanic-serving 
Institutions  Assisting  Communities 
Program. 

(2)  Summary  of  the  information 
collection: 

Each  applicant  for  HSIAC  would  be 
required  to  submit  current  information, 
as  listed  below: 

1.  Transmittal  letter  signed  by  the 
Chief  Executive  of  the  institution. 

2.  HUD  Form  424  (Application  for 
Assistance)  and  OMB  Standard  424B 
(Non-Construction  Assurances). 

3.  One  page  abstract. 

4.  Statement  of  Work. 

5.  Narrative  statement  addressing  the 
factors  for  award. 

6.  HUD  Form  50070,  Drug-free 
Workplace  Certification. 

7.  HUD  Form  50071,  Certification  of 
Payments  to  Influence  Certain  Federal 
Transactions. 

8.  SF-LLL,  Disclosure  of  Lobbying 
Activities  (if  applicable). 


9.  HUD-2880,  AppHcant/Recipient 
Disclosure  Form. 

10.  Certification  of  Consistency  with 
the  Consolidated  Plan. 

11.  EZ/EC  Certification  (if  applicable). 

12.  Financial  management  and  audit 
information. 

13.  Budget  for  the  project. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  appropriately  determine  which 
Hispanic-serving  Institutions  of  Higher 
Education  should  be  awarded  HSIAC 
grants,  certain  information  is  necessary 
about  the  applicant's  plan,  budget,  past 
and  future  capabilities,  and  the 
institutional  conunitment  to  the 
program. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  be  Hispanic-serving 
Institutions  of  Higher  Education,  as 
defined  in  Title  V  of  the  1998 
Amendments  to  the  Higher  Education 
Act  of  1965  (Pub.  L.  105-244).  Grantees 
will  also  be  expected  to  prepare  and 
submit  semi-annual  monitoring  reports 
and  a  final  report. 

The  estimated  number  of  respondents 
submitting  appUcations  is  60.  The 
proposed  frequency  of  the  response  to 
the  collection  of  information  for 
applications  is  one-time  because  the 
application  need  be  submitted  only 
once  per  grant  cycle.  The  estimated 
number  of  respondents  to  the 
monitoring  requirements  is  14. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Number  of 
respondents 


Total  annual 
responses 


Hours 
per  response 


Total  hours 


Application  J. 

Semi-annual  reports 
Final  reports 
Recorcikeeping  L. 


60 
14 
14 
14 


60 
28 

14 
14 


80 
16 
16 
16 


4,800 
448 
224 
224 


5,696 


Authority:  S<  c.  3507  of  the  Paperwork 
Reduction  Act  i  if  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  Januaijy  8, 1999. 
Wayne  Eddins. 
Reports  Managt  ment  Reports. 
|FR  Doc.  99-86$  Filed  1-13-99;  8:45  am] 
BiLUNO  COOC  431M2-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4364-N-04] 

Housing  Opportunities  for  Persons 
With  AIDS  Program;  Announcement  of 
Funding  Awards  for  Fiscal  Year  1998 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989,  this  notice 
announces  the  funding  decisions  made 
by  the  Department  under  the  Fiscal  Year 
1998  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  program.  The 
notice  announces  the  selection  of  20 
applications  under  the  1998  HOPWA 
national  competition  which  was 
announced  imder  the  Super  Notice  for 
Targeted  Housing  and  Homeless 
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Assistance  Programs  and  published  in 
the  Federal  Register  on  April  30, 1998 
(63  PR  23988).  The  notice  contains  the 
names  of  award  winners  and  the 
amounts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vos.  Director,  Office  of  HIV/AIDS 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  7212,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  (202)  708-1934.  The 
TTY  nimiber  for  the  hearing  impaired  is 
(202)  708-2565.  (These  are  not  toll-free 
numbers).  Information  on  HOPWA, 
community  development  and 
consolidated  planning,  and  other  HUD 
programs  may  also  be  obtained  from  the 
HUD  Home  Page  on  the  World  Wide 
Web.  HOPWA  program  information  is 
foimd  at  http://www.hud.gov/cpd/ 
hopwahom.html. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
award  grants  for  housing  assistance  and 
supportive  services  under  two 
categories  of  assistance:  (1)  Grants  for 
special  projects  of  national  significance 
which,  due  to  their  innovative  nature  or 
their  potential  for  repUcation,  are  likely 
to  serve  as  effective  models  in 
addressing  the  needs  of  low-income 
persons  living  with  HIV/ AIDS  and  their 
families;  and  (2)  grants  for  projects 
which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  low- 
income  persons  living  with  HTV/AIDS 
and  their  families  in  areas  that  do  not 
receive  HOPWA  formula  allocations. 

The  HOPWA  assistance  made 
available  in  this  announcement  is 
authorized  by  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12901),  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  and  was  appropriated  by  the  HUD 
Appropriations  Act  for  1998.  The 
competition  was  aimounced  in  a  Notice 
of  Funding  AvailabiHty  (NOFA) 
published  in  the  Federal  Register  on 
April  30,  1998  (63  FR  23988).  Each 
apphcation  was  reviewed  and  rated  on 
the  basis  of  selection  criteria  contained 
in  that  Notice.  A  total  of  $20,150,000 
was  awarded  to  the  20  highest  rated 
applications  in  their  ranked  order. 

Public  Benefit 

The  award  of  HOPWA  funds  to  these 
20  projects  will  significantly  contribute 
to  HUD's  mission  in  supporting  projects 
that  provide  safe,  decent  and  affordable 
housing  for  persons  living  with  HIV/ 
AIDS  and  their  families  who  are  at  risk 
of  homelessness.  The  projects  proposed 
to  use  HOPWA  funds  to  support  the 
provision  of  hou^ng  assistance  to  an 


estimated  3,570  persons  Hving  with 
HIV/ AIDS  and  an  additional  2,536 
family  members  who  reside  with  the 
HOPWA  recipient.  In  addition,  an 
estimated  10,706  persons  vdth  HIV/ 
AIDS  are  expected  to  benefit  from  some 
form  of  supportive  service  or  housing 
information  referral  service  that  will 
help  enable  the  client  to  maintain 
housing  and  avoid  homelessness.  The 
recipients  of  this  assistance  are  expected 
to  be  very-low  income  or  low-income 
households.  These  20  applicants  also 
documented  that  the  Federal  funds 
awarded  in  this  competition,  $20.15 
million,  will  leverage  an  additional 
$31,429,047  in  other  funds  and  non- 
cash resources,  including  the 
contribution  of  200,738  hoiu^  of 
volunteer  time  in  support  of  these 
projects  valued  at  $10/hour.  The 
leveraged  resources  will  expand  the 
HOPWA  assistance  being  awarded  by 
156  percent. 

A  total  of  $20.15  million  was  awarded 
to  these  20  organizations  to  serve  clients 
in  the  eighteen  listed  States. 

FY  1998  HOPWA  Competitive  Grants 

Chart  1.  Awards  for  Projects  That  Are 
Part  of  Long  Term  Comprehensive 
Strategies  (Non-Formula  Areas) 

Maryland 

The  Maryland  Department  of  Health 
and  Mental  Health  AIDS  Administration 
will  receive  a  $1,100,000  grant.  The 
Maryland  Rural  HOPWA  Initiative  will 
combine  rent  subsidies,  case 
management,  drug  assistance  and  other 
supportive  services  in  a  comprehensive 
program  to  prevent  homelessness  and 
encourage  independent  living.  The 
program  will  serve  152  people  with 
HIV/ AIDS  and  123  family  members  in 
the  12  more  rural  counties  in  the  eastern 
and  western  parts  of  the  State.  The 
program  will  reach  an  additional  330 
people  through  supportive  services. 

New  Hampshire 

The  New  Hampshire  Department  of 
Health  and  Human  Services,  Office  of 
Community  Support  and  Long  Term 
Care,  will  receive  a  $875,000  grant.  The 
Department  wrill  work  with  Merrimack 
Valley  AIDS  Project  and  Harbor  Homes 
to  provide  case  management,  housing, 
and  access  to  affordable  housing  to 
people  living  with  HIV/ AIDS.  An 
estimated  186  persons  with  AIDS  and 
70  family  members  will  receive  housing 
assistance  and  access  to  services. 

Vermont 

The  State  of  Vermont  Housing  and 
Conservation  Board  will  receive  a 
$1,106,362  grant  to  continue  to  provide 
supportive  services  as  well  as  affordable 


housing  and  intensive  case  management 
in  underserved  and  rural  areas  to  very 
low-income  people  Uving  with  HIV/ 
AIDS  and  their  families.  The  grant  will 
provide  support  for  long-term  rental 
assistance  for  45  households,  and  short- 
term  emergency  assistance  to  alleviate 
financial  crises  related  to  housing  and 
utiUties  with  linkage  to  15  service 
sponsors. 

West  Virginia 

The  State  of  West  Virginia  Office  of 
Economic  Opportunity  will  receive  a 
$863,273  grant.  This  grant  will  serve 
approximately  250  people  with  AIDS 
and  300  family  members  through 
housing  and  social  services  by  creating 
a  state-wide  continuum  of  care 
collective  for  low-income  people  with 
HIV/ AIDS.  The  program  will  help 
maintain  persons  in  their  own  homes  or 
offer  sponsored  housing  options.  An 
additional  400  people  with  AIDS  will 
receive  outreach  social  services  such  as 
housing  contacts  and  assistance, 
transportation,  HIV/AIDS  education  and 
hospice  care. 

Chart  2.  Awards  for  Special  Projects  of 
National  Significance 

Alabama 

The  AIDS  Task  Force  of  Alabama, 
Inc.,  will  receive  a  $1,118,150  grant.  The 
Alabama  Rural  AIDS  Project  will 
identify  people  living  with  AIDS  in 
rural  parts  of  the  state  and  link  them 
with  medical  care,  supportive  services, 
and/or  housing.  The  program  will 
employ  seven  community  outreach 
workers,  provide  rental  assistance  and 
develop  10  housing  units  in  35  rural 
counties.  The  grant  will  serve  600 
people  with  housing  assistance  and  help 
1 ,400  others  connect  to  outreach 
services. 

Florida 

The  City  of  Key  West  Community 
Development  Office  will  receive  a 
$1,150,000  grant.  In  partnership  with 
AIDS  Help,  Inc.,  the  City  of  Key  West 
will  provide  continued  direct  rental 
assistance  to  people  with  AIDS  in 
Monroe  County.  The  program  will 
maximize  independent  living  with  a 
continuum  of  care  and  encourages 
maximization  of  self-determination 
through  a  re-employment  program.  The 
re-employment  program  is  planned  in 
conjunction  with  a  state  emergency 
insurance  program  that  pays  for  medical 
assistance  for  those  successful  in 
returning  to  full  employment.  This  grant 
vfiU  serve  nearly  900  peopie  including 
individuals  and  family  members. 
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Georgia 

The  City  (if  Savannah  Bureau  of 
Public  Development  will  receive  a 
$1,087,000  irant.  Project  House  Call 
will  support  500  persons  with  AIDS 
with  housing  assistance  and 
interventionTwith  house  visits  and 
intervention^.  As  a  component  of  the 
Savannah  AIDS  Continuum  of  Care,  this 
program  foc^ses  on  prevention  of 
homelessneis  and  preservation  of 
housing  by  enabling  people  living  with 
HIV/ AIDS  to  receive  home-based 
healthcare  t0  connect  clients  to 
supportive  services  at  a  central  clinic. 
Project  servijces  include  legal  services, 
education  ot^treach,  rehabilitation  of 
homes,  education  sessions, 
transportatic  m,  nutritional  services, 
medical  assessment  and  care,  discharge 
planning  from  medical  facilities,  and 
housing  information. 

Illinois 

Cornerstone  Services,  Inc.,  in  Joliet 
will  receive  a  $615,967  grant  to 
continue  to  provide  independent  living 
options  witlj  supportive  services  for 
people  with  lAIDS  and  mental  illness. 
Sixteen  perspns  with  AIDS  will  receive 
permanent  housing  support.  Services 
will  include! intense  case  management, 
counseling  ajnd  mental  health  services, 
substance  abuse  treatment,  daily  living 
skills  training,  employment  services, 
crisis  intervention,  family  reunification, 
education,  aid  socialization  and 
support  grot  ns. 

Kentucky 

Lexington  Fayette  Urban  Coimty 
Government  Division  of  Community 
Development  will  receive  a  $1,144,060 
grant  to  pro\  ide  operational  support  for 
Rainbow  Ap  artments,  a  transitional 
living  facility,  and  Solomon  House,  a 
community  residence  with  24-hour  care 
services.  Tht  program  targets  the 
traditionally!  underserved  in  the  63- 
county  centOaiy southeast  Kentucky 
including  thbse  just  released  from  jail, 
alcohol,  or  drug  recovery  programs, 
people  at  \hi  end  stages  of  AIDS  and 
those  who  re  quire  recuperation  time. 

Louisiana 

UNITY  foi  the  Homeless  in  New 
Orleans  will  receive  a  $1,132,412  grant. 
This  multi-service  umbrella 
organization]  will  integrate  homeless 
people  livini  with  HIV/ AIDS  into  its 
continuum  of  care  for  the  homeless 
population.  UNITY  provides  housing 
and  services! to  3,465  people  with  AIDS 
and  550  of  their  family  members. 
Supportive  ^rvices  provided  include 
emergency  shelter  services,  transitional 
rental  assistance,  permanent  housing. 


drop-in  respite  care,  case  management, 
education  and  outreach. 

Maryland 

The  BaltimoH'  City  Department  of 
Housing  and  Community  Development 
will  receive  a  $1,150,000  grant  to 
operate  a  Back-to-Basics  program.  The 
program  will  help  meet  the  basic  needs 
of  housing,  food  and  clothing,  of  100 
families  who  otherwise  would  have 
traditionally  fallen  out  of  services.  The 
program  will  help  connect  these 
families  to  necessary  health-care  and 
services.  The  families  will  gain  the 
opportunity  to  build  skills  and 
resources  to  become  and  remain 
independent  vdth  linkages  to  other 
supportive  assistance. 

Massachusetts 

The  AIDS  Housing  Corporation  in 
Boston  will  receive  a  $1,143,261  grant  to 
expand  its  successful  SHARE  2000 
program.  The  Supported  Housing 
Agencies  Resource  Exchange  is  a 
cooperative  partnership  which  assists 
organizations  with  area  needs 
assessments  and  evaluations.  The 
collaboration  also  supports  nonprofits 
with:  direct  care  relief;  staff 
development;  donations  assistance;  staff 
training;  and  a  HomeStart  program  to 
facilitate  moving  homeless  persons  into 
permanent  housing.  Approximately 
2,000  persons  will  benefit  through  this 
effort. 

New  Hampshire 

Harbor  Homes,  Inc.,  in  Nashua  will 
receive  a  $347,548  grant  to  serve  90 
people  with  HIV/AIDS  who  may  be 
multiply  diagnosed  or  homeless,  and  30 
family  members  with  short-term 
housing  assistance  to  prevent 
homelessness  and  long-term  access  to 
social  services  to  maintain  housing 
stability.  The  program  will  seek  to  reach 
an  additional  110  people  to  connect 
them  to  housing  and  related  services. 

New  Mexico 

The  Santa  Fe  Community  Housing 
Trust  will  receive  a  $1 ,080,000  grant  to 
serve  the  Santa  Fe  metropolitan  area 
and  address  emerging  issues  for  treating 
HIV/ AIDS  as  a  chronic  disability.  The 
program  aims  to  serve  142  people 
affected  by  HIV/ AIDS  through  re-entry 
housing  strategies,  including  creating 
homeownership  through  an  innovative 
financing  and  direct  subsidy  plan, 
supporting  housing  stabilization  and 
credit  counseling  for  clients,  and 
addressing  workplace  issues  and  job 
training  needs. 


New  York 

Bailey  House,  Inc.,  will  receive  a 
$979,834  grant  to  provide  a 
comprehensive  technical  assistance 
project  to  support  75  New  York  City 
AIDS  housing  service  providers.  The 
program  will  include  support  for 
projects  that  operate  housing  placement 
assistance  and  transitional  and 
permanent  housing  programs  with 
evaluation  and  needs  assessments, 
assistance  in  establishing  vocational 
education  programs,  set  up  of  an 
collaborative  operations  resource  center 
and  joint  purchasing  coalition,  use  of  a 
consumers  training  institute  to  develop 
life  skills  training  and  the  use  of 
stipends  to  meet  capacity  needs  of 
organizations. 

Pennsylvania 

Calcutta  House  will  receive  a 
$1,055,500  grant  to  fill  the  existing  gap 
between  independent  Uving  and 
personal  care  facilities  in  Philadelphia's 
AIDS  Housing  Continuum  through  the 
development  of  Calcutta  Commiuiity 
Home.  This  facility  will  house  eight 
people  at  a  time  with  on-site  services 
and  24-hour  support.  An  estimated  32 
people  will  be  assisted  with  housing 
and  related  services  with  the  goal  of 
achieving  self-sufficiency. 

Texas 

Harris  County  Community 
Development  Agency  will  receive  a 
$901,109  grant  to  serve  the  metropolitan 
Houston  area  through  Project  Open 
Doors.  The  project  will  address  a  gap  in 
services  for  youth  who  are  living  with 
HIV/ AIDS.  The  program  will  provide 
outreach,  centralized  information  and 
services  integration,  individualized 
housing  plans,  services,  and 
assessments  and  counseling  to  allow  for 
a  transition  to  less  intensive  support 
and  family  unification  for  pregnant 
young  women  affected  by  HIV/ AIDS 
and  fighting  homelessness. 

Washington,  DC 

The  Whitman- Walker  Clinic,  Inc.,  will 
receive  a  $1,080,000  grant.  The  grant 
will  support  the  Bridge  Back  Program, 
designed  to  expeuid  euid  enhance  the 
existing  continuum  of  housing  and 
supportive  services  program  for 
multiple  diagnosed  individuals  living 
with  HIV/AIDS.  The  project  vfiW  seek  to 
expand  and  optimize  housing  slots, 
housing  resources,  and  related  social 
services  and  34  persons  will  receive 
direct  housing  assistance  tmd  275  wall 
benefit  from  outreach  services. 

Washington  State 

The  Spokane  County  Community 
Services  Department  will  receive  a 
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$1,150,000  grant.  This  grant  will  help 
fund  the  Washington  Regionally 
Assisted  Collaborative  Housing  program 
to  meet  the  housing  and  related 
supportive  service  needs  of  people 
living  with  HIV/AIDS  in  the  20  counties 
of  eastern  and  central  Washington.  The 
program  will  serve  approximately  350 
people  as  well  as  133  family  members. 
An  additional  25  people  will  receive 
outreach  social  services  including 
emergency,  short-term  and  long-term 
rental  assistance. 

Wisconsin 

The  AIDS  Resource  Center  of 
Wisconsin  will  receive  a  $1,070,524 
grant  for  a  state-wide  rent  assistance 
program.  This  grant  will  serve  152 
Wisconsin  residents  living  with  HIV 
and  AIDS  who  have  severe,  chronic, 
alcohol  or  drug  addiction  and/or  mental 
health  diagnoses  that  lead  to  problems 
with  maintaining  permanent,  stable 
housing.  Services  will  include  drug  and 
alcohol  counseling  services,  mental 
health  treatment,  transportation,  job 
skills  training,  food  and  nutrition 
{issistance  and  intensive  housing 
coimseling. 
Total  for  all  20  grants— ^20,150,000 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.241. 

Dated:  January  8, 1999. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
IFR  Doc.  99-866  Filed  1-13-99;  8:45  am] 

BILUNG  CODE  8210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Squaxin  Island 
Tribe  of  Indians  In  Washington 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  reservation 

proclamation. 

summary:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed 
approximately  16.80  acres  as  an 
addition  to  the  reservation  of  the 
Squaxin  Island  Tribe  of  Indians  on 
December  11, 1998.  This  notice  is 
published  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
Affairs,  Division  of  Real  Estate  Services, 
MS-4510/MIB/Code  220, 1849  C  Street. 


NW,  Washington,  DC  20240,  telephone 
(202)  208-7737. 
SUPPLEMENTARY  INFORMATION:  A 
proclamation  was  issued  according  to 
the  Act  of  June  18. 1934  (48  Stat.  986; 
25  U.S.C.  467),  for  the  tract  of  land 
described  below.  The  land  was 
proclaimed  to  be  an  addition  to  and  part 
of  the  reservation  of  the  Squaxin  Island 
Tribe  of  Indians  for  the  exclusive  use  of 
Indians  on  that  reservation  who  are 
entitled  to  reside  at  the  reservation  by 
enrollment  or  tribal  membership. 

Squaxin  Island  Indian  Reservation 

Mason  County,  Washington 

That  portion  of  the  North  half  (NVz)  of  the 
Northeast  Quarter  (NE'A)  of  Section  19. 
Township  19  North,  Range  3  West, 
Willamette  Meridian,  Mason  County, 
Washington,  described  as  follows: 

Beginning  at  a  praint  on  the-  North  line  of 
said  Section  19,  South  86°  10'  54"  East 

961.58  feet  from  the  North  quarter  comer  of 
said  Section;  thence  South  01°  00'  54"  West 

672.59  feet;  thence  North  86°  46'  47"  West 
160.98  feet;  thence  South  00°  52'  57"  East 
506  feet,  more  or  less,  to  the  Northerly  line 
of  the  Burlington  Northern  Railway  Company 
right-of-way;  thence  Easterly,  along  said 
right-of-way  line,  529  feet,  more  or  less,  to  an 
existing  concrete  monument  which  marks  the 
Westerly  right-of-way  line  of  SR  101  (State 
Highway);  thence  North  06°  47'  40"  East, 
along  said  right-of-way  line  132.45  feet; 
thence  South  83°  12'  20"  East,  along  said 
right-of-way  line  60.00  feet;  thence  North  06° 
47'  40"  East,  along  said  right-of-way  line 
976.54  feet  to  the  North  line  of  said  Section 
19;  thence  North  86°  10'  54"  West,  along  said 
North  line  554.13  feet  to  the  Point  of 
beginning. 

Together  with  that  portion  of  the  Northwest 
Quarter  of  the  Northeast  Quarter 
(NWV«NEV4)  of  said  Section  19,  lying 
Southerly  of  said  Burlington  Northern  right- 
of-way  and  Westerly  of  said  SR  101  right-of- 
way. 

Together  with  all  mineral  rights. 
Containing  16.80  acres,  more  or  less. 

Title  to  the  land  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads  and 
highways,  for  public  utilities  and  for 
railroads  and  pipelines  and  any  other 
rights-of-way  or  reservations  of  record. 

Dated:  December  11, 1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-851  Filed  1-13-99;  8:45  am] 

BILUNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-99-030-1020] 

Notice  of  Availability 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


summary:  The  Bureau  of  Land 
Management,  Grand  Staircase — 
Escalante  National  Monument,  has 
completed  an  Environmental  Analysis 
(EA)/Finding  of  No  SigniHcant  Impact 
(FONSI)  of  the  Proposed  Plan 
Amendment  to  the  Escalante 
Management  Framework  Plan.  The 
Proposed  Amendment  closes  certain 
allotments  to  grazing  and  reduces  the 
carrying  capacity  of  other  allotments. 

DATES:  The  protest  period  for  this 
Proposed  Plan  Amendment  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
February  16,  1999. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (480),  Bureau  of  Land 
Management,  Resource  Planning  Team. 
Box  10.  1620  L  Street.  NW., 
Washington.  DC  20036  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availabihty. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  Christensen,  Natural  Resource 
Specialist.  P.  O.  Box  225,  Escalante, 
Utah  84726,  (435)  826-4291.  Copies  of 
the  proposed  Plan  Amendment  are 
available  for  review  at  the  Escalante 
Resource  Area. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  aimounced  pursuant  to  Section 
202(a)  of  the  Federal  Land  Management 
Act  (1976)  and  43  CFR  part  1610.  This 
Proposed  Amendment  is  subject  to 
protests  by  any  party  who  has 
participated  in  the  plaiming  process. 
Protest  must  be  specific  and  contain  the 
following  information: 

— The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 

— A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragraphs,  maps, 
etc.,  of  the  proposed  Plan 
Amendment. 

— A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  issue(s)  for  the 
record. 

— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Dated:  January  8, 1999. 
G.  William  Lamb, 

Utah  State  Director. 

IFR  Doc.  99-821  Filed  1-13-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-«30-89-1 060-04] 

Intent  To  Remove  Wild  Horses 


agency:  Bureau 
Interior. 


ACTION:  Notice 
horses. 


cf 


of  Land  Management, 
intent  to  remove  wild 


SUMMARY:  Periodic  removals  of  wild 
horses  are  necessary  in  order  to 
maintain  a  thriving  natural  ecological 
balance  on  the  plublic  rangelands.  The 
removals  descrilted  below  are  intended 
to  eliminate  wild  horse  populations  that 
have  strayed  into  areas  containing  large 
amounts  of  private  land  that  are  outside 
Herd  Management  Areas  (HMAs)  within 
the  jurisdiction  ^f  the  Rawlins  Field 
Office.  HMAs  w0re  established  through 
the  planning  process  as  a  result  of 
monitoring  and  ^alysis  of  data  in 
accordance  withj  the  Wild  Horse  and 
Burro  Act,  the  Nhtional  Environmental 
Policy  Act,  and  Bureau  of  Land 
Management  po^cies.  This  document 
serves  as  a  Notiae  of  Intent  to  remove 
excess  wild  horaes  from  the  following 
area  outside  Herp  Management  Areas. 

Rawlins  Field  Office 

ISO  South  (Outside  HMA)— remove 
280  of  280  horse^.  This  action  would 
remove  all  horscjs  from  areas  South  of 
Interstate  80  witliin  the  jurisdiction  of 
the  Rawlins  Fiel^  Office  that  have 
strayed  outside  of  HMAs.  The  action 
would  begin  approximately  February 
15, 1999,  and  wculd  be  completed  on  or 
before  September  30,  1999.  The  removal 
of  horses  that  str  ly  outside  of  HMAs 
was  authorized  hy  Decision  Record 
Environmental  i'^ssessment  Number 
WY-037-EA1-0:59,  dated  February  21, 
1992.  Weather  conditions  and  other 
logistical  considerations  may  dictate 
when  the  actual  femoval  operations  take 
place  within  the  jdates  indicated,  with 
the  exception  that  gathers  will  not  take 
place  between  April  16  and  July  7  due 
to  the  foaling  season  in  Wyoming. 

Numbers  presanted  are  approximate 
and  will  be  finalized  by  aircraft  census 
to  be  conducted  during  January/ 
February  1999.  M\  actions  are  in 
conformance  with  Bureau  of  Land 
Management  Policy,  documents  listed 
above,  and  curre<it  monitoring  data. 
These  actions  represent  no  new 
decisions.  | 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  commehts  on  these  actions, 
please  contact  I^wlins  Field  Office  at 
P.O.  Box  2407,  1^00  North  Third  Street. 


Rawlins,  Wyoming,  82301,  or  phone 

(307)  328-4200. 

Kurt  I.  Kotter, 

Field  Manager. 

(PR  Doc.  99-808  Filed  1-13-99;  8:45  ami 

BILUNG  CODE  4310-.22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-05(M210-05;  UTU-75912] 

Notice  of  Realty  Action 

SUMMARY:  The  followdng  public  lands  in 
Piute  County,  Utah  have  been  examined 
and  found  suitable  for  classification  for 
conveyance  to  Piute  County  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  Piute  Coimty  proposes  to 
use  the  lands  for  a  Class  IV  landfi:  T.  30 
S.,  R.4  W.  Sec.  11:  NEV4,  Sec.  12: 
SWV4NWV4.  Salt  Lake  Meridian 
containing  200  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  ELM  land  use  planning  and 
would  be  in  the  pubhc  interest. 

The  patent,  when  issued  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Pubhc  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  at  the  Office  of 
Bureau  of  Land  Management,  150  East 
900  North,  Richfield,  Utah  84701. 

Pubhcation  of  this  notice  constitutes 
notice  to  the  grazing  permittees  of  the 
Pearson-Lewis  Allotment  that  their 
grazing  leases  may  be  directly  affected 
by  this  action. 

Specifically,  the  permitted  Animal 
Unit  Months  (17  AUMs)  will  be  reduced 
because  of  this  sale,  and  that  the  land 
(200  acres)  will  be  excluded  from  the 
allotment  effective  upon  issuance  of  the 
patent. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriations  under  the  pubhc  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publications  of  this  notice. 


interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  Field  Manager,  Richfield  Field 
Office,  150  East  900  North,  Richfield, 
Utah  84701.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  landfill.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  wheUier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  related  to  the 
suitability  of  the  land  for  a  landfill. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  January  7, 1999. 
David  R.  Henderson, 

Associate  Field  Manager. 

[FR  Doc.  99-873  Filed  1-13-99;  8:45  am] 

BILUNG  CODE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0068). 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  \C^S  invites  the  pubhc  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currently 
approved  collection  of  information 
discussed  below.  The  Paperwork 


Federal  Register/Vol.  64,  No.  9/Thursday,  January  14,  1999/Notices 


2501 


Reduction  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number. 

DATE:  Submit  written  comments  by 
March  15,  1999. 

ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexis  London,  Rules  Processing  Team, 

telephone  (703)  787-1600.  You  may  also 

contact  Alexis  London  to  obtain  a  copy 

of  the  collection  of  information  at  no 

cost. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  M, 
Unitization  (1010-0068). 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act.  43  U.S.C.  1331  et  seq., 
gives  the  Secretary  of  the  Interior 
(Secretary)  the  responsibiUty  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS  consistent  with 
the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  energy  resource  development 
with  protection  of  human,  marine,  and 
coastal  environments;  ensure  the  public 
a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  preserve  and 
maintain  free  enterprise  competition.  43 
U.S.C.  1334(a)  specifies  that  the 
Secretary  will  establish  rules  and 
regulations  to  provide  for  the 
"prevention  of  waste  and  conservation 
of  the  natural  resources  of  the  outer 
Continental  Shelf,  and  the  protection  of 
correlative  rights  therein"  and  include 
provisions  "for  unitization,  pooling,  and 
drilling  agreements."  We  have 
established  these  regulations  at  30  CFR 
part  250,  subpart  M,  "Unitization." 

The  MMS  OCS  Regions  use  the 
information  required  by  30  CFR  part 
250,  subpart  M,  to  determine  whether  to 
approve  a  proposal  to  enter  into  an 
agreement  to  unitize  operations  undef 
two  or  more  leases  or  to  approve 
modifications  when  circiunstances 
change.  The  information  is  necessary  to 
ensure  that  operations  will  result  in 
preventing  waste,  conserving  natural 
resources,  and  protecting  correlative 
rights,  including  the  Government's 
interests.  We  also  use  information 
submitted  to  determine  competitiveness 
of  a  reservoir  or  to  decide  that 
compelling  unitization  vfill  achieve 
these  results. 


The  MMS  will  protect  proprietary 
information  submitted  with  the  plans 
according  to  the  Freedom  of  Information 
Act;  30  CFR  250.118,  "Data  and 
information  to  be  made  available  to  the 
public';  and  30  CFR  part  252,  "OCS  Oil 
and  Gas  Information  Program."  No 
items  of  a  sensitive  nature  are  collected. 
Responses  are  required  to  obtain  or 
retain  a  benefit. 

Estimated  Number  and  Description  of 
flespondente;  Approximately  130 
Federal  OCS  sulphur  or  oil  and  gas 
lessees. 

Frequency:  The  frequency  of  reporting 
is  on  occasion  and  varies  by  subpart  M 
regulatory  section. 

Estimated  Annua]  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  hour  burden  for  this 
collection  is  2,424  hours.  The  estimated 
average  annual  burden  per  respondent 
is  approximately  19  hoiu^. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Cost"  Burden:  We  have 
identified  no  information  collection  cost 
burdens  for  this  collection  of 
information. 

Comments:  We  will  simimarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
OMB  approval.  All  comments  will 
become  a  matter  of  pubfic  record.  As  a 
result  of  your  comments  and  our 
consultations  with  a  representative 
sample  of  respondents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB.  In 
calculating  the  burden,  we  assumed  that 
respondents  perform  many  of  the 
requirements  and  maintain  records  in 
the  normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary  and  took  that  into  account  in 
estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  will  it  be 
useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  eiihance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "cost" 
burden  to  respondents  or  recordkeepers 
resulting  from  the  collection  of 


information.  We  need  to  know  if  you 
have  costs  associated  with  the  collection 
of  this  information  for  either  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  Your 
estimates  should  consider  the  costs  to 
generate,  maintain,  and  disclose  or 
provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  fife  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  Before  October  1,  1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  )anuary  6, 1999. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  99-877  Filed  1-13-99;  8:45  am) 
BtLUNQ  CODE  4310-MR-I> 


DEPARTME^fr  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0079). 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  N^S  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currently 
approved  collection  of  information 
discussed  below.  The  Paperwork 
Reduction  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  oj  information 
unless  it  displays  a  currently  valid 
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Office  of  Management  and  Budget 
(0MB)  control  i  lumber. 

DATES:  Submit  written  comments  by 
March  15,  1999i 

ADDRESSES:  Mail  or  hand  carry 
comments  to  thte  Department  of  the 
Interior;  Minerals  Management  Service; 
attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon. 
Virginia  20170-4817. 

FOR  FURTHER  INflORMATION  CONTACT: 
Alexis  London.  Rules  Processing  Team, 
telephone  (703)]  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collectioi)  of  information  at  no 
cost. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250.  Subpart  G, 
Abandonment  df  Wells  (1010-0079). 

Abstract:  ThejOuter  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq., 
gives  the  Secret^  of  the  hiterior  the 
responsibility  tcj  preserve,  protect,  and 
develop  oil  andjgas  resources  in  the 
OCS  consistent  With  the  need  to  make 
such  resources  available  to  meet  the 
Nation's  energy  needs  as  rapidly  as 
possible;  balance  orderly  energy 
resource  development  with  protection 
of  hiunan.  marine,  and  coastal 
envirorunents;  ehsure  the  public  a  fair 
and  equitable  return  on  the  resources  of 
the  OCS;  and  preserve  and  maintain  free 
enterprise  compjetition.  The  OCS  Lands 
Act  Amendment  of  1978  amended 
section  3(6)  of  tie  OCS  Lands  Act  to 
state  that  "operations  in  the  outer 
Continental  Sheff  should  be  conducted 
•   •   *  using  technology,  precautions, 
and  techniques  iufficient  to  prevent  or 
minimize*   *   *!  physical  obstruction  to 
other  users  of  the  waters  or  subsoil  and 
seabed,  or  other  pccurrences  which  may 
cause  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health." 
We  have  established  these  regulations  at 
30  CFR  250,  subbart  G,  "Abandonment 
of  Wells."  1 

Respondents  (rovide  annual  reports 
describing  plans]  for  reentry  to  complete 
or  permanently  Abandon  a  well.  For  us 
to  decide  the  necessity  for  allowing  a 
well  to  be  temporarily  abandoned,  the 
lessee/operator  itiust  show  that  there  is 
a  reason  for  not  permanently 
abandoning  the  Well  and  that  the 
temporary  abandonment  is  not  a 
significant  thread  to  fishing,  navigation, 
or  other  uses  of  6ie  seabed.  If  we  did  not 
collect  the  infonnation,  we  could  not 
determine:  (a)  Tike  intent  of  the  lessee, 
(b)  if  the  final  disposition  of  the  well  is 
being  diligently  pursued,  (c)  any 
deviations  from  the  approved 
Exploration  or  Dfevelopment  and 
Production  Planj  and  (d)  if  the  lessee/ 
operator  has  doc  omented  the  temporary 


plugging  of  the  well  and  marked  the 
location. 

We  will  protect  proprietary 
information  submitted  with  the  plans 
according  to  the  Freedom  of  Information 
Act;  30  CFR  250.118,  "Data  and 
information  to  be  made  available  to  the 
public";  and  30  CFR  part  252.  "OCS  Oil 
and  Gas  Information  Program."  No 
items  of  a  sensitive  nature  are  collected. 
Responses  are  mandatory. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  sulphur  or  oil  and  gas 
lessees. 

Frequency:  The  frequency  of  reporting 
is  on  occasion  and  annual. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  hour  burden  for  this 
collection  is  776  hours.  The  estimated 
average  annual  burden  per  respondent 
is  approximately  6  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Cost"  Burden:  We  have 
identified  no  information  collection  cost 
burdens  for  this  collection  of 
information. 

Comments:  We  will  summarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
OMB  approval.  All  comments  will 
become  a  matter  of  public  record.  As  a 
result  of  your  comments  and  our 
consultations  with  a  representative 
sample  of  respondents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB.  In 
calculating  the  burden,  we  assumed  that 
respondents  perform  many  of  the 
requirements  and  maintain  records  in 
the  normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary  and  took  that  into  account  in 
estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  will  it  be 
useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "cost" 
burden  to  respondents  or  recordkeepers 
resulting  from  the  collection  of 


information.  We  need  to  know  if  you 
have  costs  associated  with  the  collection 
of  this  information  for  either  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  Your 
estimates  should  consider  the  costs  to 
generate,  maintain,  and  disclose  or 
provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  Ufe  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  before  October  1,  1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  January  7. 1999. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
|FR  Doc.  99-878  Filed  1-13-99;  8:45  am] 

WLUNG  CODE  431(MIIR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Revision  of  Form  MMS-2005,  Oil  and 
Gas  Lease  of  Submerged  Lands  Under 
ttie  Outer  Continental  Shelf  Lands  Act 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  This  notice  annoimces  a 
pubhc  workshop  that  the  MMS  will 
conduct  to  acquire  infonnation 
pertinent  to  revision  of  Form-2005,  Oil 
and  Gas  Lease  of  Submerged  Lands 
Under  the  Outer  Continental  Shelf 
Lands  Act.  The  purpose  of  the 
workshop  is  to  discuss  the  plain 
language  revisions  of  the  form.  The 
Notice  of  Revision  of  Form-2005  was 
published  in  the  Federal  Register  on 
November  9, 1998  (63  FR  60380),  and 
the  comment  period  has  been  extended 
imtil  February  8,  1999. 

DATES:  MMS  will  conduct  the  workshop 
from  8:00  a.m.  to  3:00  p.m.,  on 
Thursday,  January  21, 1999. 
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ADDRESSES:  The  workshop  will  be  held 
at  the  MMS  office.  Room  111,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Holman,  202-208-3822  or  e-mail 
to  Terry.Holman@mms.gov.  Comments 
may  be  sent  to  Terry  Holman,  Minerals 
Management  Service,  Mail  Stop  4230, 
1849  C  Street,  NW.  Washington,  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  MMS  has 
determined  that  Form  MMS-2005,  the 
lease  document,  needs  revision  due  to 
changes  in  regulations  since  it  was  last 
reviewed  in  1986.  MMS  has  revised  the 
form  to  reflect  plain  English  and  has 
rewritten  it  for  clarity  and  organization. 
To  reduce  the  need  for  future  revisions 
to  the  document  due  to  changes  in 
regulations,  MMS  refers  the  Lessee  to 
applicable  laws,  and  rules  and 
regulations  of  the  Department.  Much  of 
the  wording  of  existing  Form  MMS- 
2005  that  specifically  cites,  incorporates 
by  reference,  or  restates  statutory  and 
regulatory  requirements  is  therefore 
deleted  from  the  proposed  revision. 

MMS  held  a  workshop  on  December 
10, 1998,  in  New  Orleans,  Louisiana,  to 
acquire  preliminary  comments  on  the 
proposed  form.  Transcripts  may  be 
found  on  the  MMS  homepage  under  the 
What's  New  icon.  The  MMS  homepage 
address  is  www.mms.gov. 

Dated:  January  8, 1999. 
Thomas  R.  Kitsos, 

Acting  Director,  ^4ineTals  Management 

Service. 

IFR  Doc.  99-806  Filed  1-13-99;  8:45  am) 

BMJJNOCOOE  431»-iM-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Groundwater  Reptenishroent  System, 
Orange  County,  CA;  Hearing 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Pursuant  to  the  California 
Environmental  Quality  Act  (CEQA)  and 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (as  amended),  the 
Orange  County  Water  District  (OCWD), 
Orange  County  Sanitation  District  and 
the  Biu^au  of  Reclamation 
(Reclamation)  as  lead  agencies  have 
prepared  a  joint  draft  program 
environmental  impact  report/tier  1 
environmental  impact  statement 
(Program  EIR/Tier  1  EIS)  for  a 
Groimdwater  Replenishment  System  in 
Orange  County,  California. 


DATES  AND  ADDRESS:  Organizations  and 
individuals  wishing  to  present 
comments  at  the  hearing  should  contact 
Ms.  Tama  Snow,  Senior  Engineer, 
Orange  County  Water  District,  10500 
Ellis  Avenue,  Fountain  Valley, 
Cahfomia  92728-8300.  telephone:  (714) 
378-3213.  The  PubUc  Hearing  is 
scheduled  to  be  held:  January  28, 
1999 — 5:00  p.m..  Orange  County  Water 
District  Office,  10500  Ellis  Avenue. 
Fountain  Valley,  CaUfomia. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Del  Kidd,  Environmental  Protection 
Specialist,  Bureau  of  Reclamation, 
Lower  Colorado  Region,  P.O.  Box  61470. 
Boulder  City,  Nevada  89006-1470, 
telephone:  (714)  293-6698,  or  Ms.  Tama 
Snow  at  the  above  address  and 
telephone  number. 
SUPPt.EMENTARY  INFORMATION:  The 
Orange  County  Water  District  (OCWD) 
and  the  County  Sanitation  District  of 
Orange  County  (CSDOC)  propose  to 
develop  an  advance  water  treatment 
plant,  pipeline  and  related  facilities 
within  the  Cities  of  Foimtain  Valley, 
Santa  Ana,  Orange,  Garden  Grove,  and 
Anaheim.  The  Groundwater 
Replenishment  System  (Project)  would 
further  process  water  from  the  County 
Sanitation  EKstricts  of  Orange  County. 
The  water  from  CSDOC,  which  is 
typically  discharged  into  the  ocean, 
would  be  treated  through  a 
sophisticated,  advanced  water  treatment 
process  that  would  include 
microfiltration,  reverse  osmosis  and 
disinfection.  The  microfiltration  process 
uses  a  series  of  microscopically  fine 
filters  to  remove  fine  particles,  nitrogen, 
salts,  and  organic  matter  that  might  be 
in  the  water.  The  water  bora  this 
advanced  treatment  process  would  be  of 
better  quality  than  the  current  water  that 
is  in-filtered  into  the  groimdwater  basin 
bom  the  Santa  Ana  River  and  would 
surpass  (be  cleaner  and  better  than)  the 
drinking  water  standards  set  by  the  U.S. 
Environmental  Protection  Agency,  the 
California  Department  of  Health 
Services  and  other  health  and  regulatory 
agencies. 

The  water  from  this  process  will  be 
piped  to  injection  wells  to  create  a 
barrier  against  saltwater  intrusion  and  to 
a  spreading  basin  for  infiltration  into  the 
groundwater  basin.  The  Project  would 
provide  a  new.  reliable  water  supply  to 
meet  increased  demands  for  potable 
water  within  the  OCWD  service  area 
and  continue  to  protect  the  existing 
groundwater  from  further  contamination 
from  seawater  intrusion.  The  Project 
water  will  also  be  used  to  supplement 
the  existing  Green  Acres  Project,  which 
uses  recycled  water  for  landscape 
irrigation  and  industrial  applications. 


The  Project  v\rill  help  reduce  the 
dependency  on  the  uncertain  water 
supplies  currently  received  from 
northern  California  and  the  Colorado 
River. 

Extensive  evaluations  have  been 
conducted  over  the  past  seven  years  to 
define  and  determine  the  water  supply 
alternatives  to  meet  the  future  needs  of 
OCWD's  customers.  The  Project  was 
identified  to  be  one  of  the  most  reliable 
and  cost  effective  project  alternatives  for 
providing  a  new  local  water  supply  to 
Orange  County.  The  Project  is  proposed 
to  be  implemented  in  three  phases. 
Phase  I  is  proposed  for  implementation 
by  the  year  2003  and  will  supply  50,000 
acre-feet  per  year  (afy)  (one  afy  is 
sufficient  water  to  supply  two  families 
of  four  for  an  entire  year).  Phases  II  and 
III  will  supply  an  additional  25,000  afy 
by  the  years  2010  and  2020  resi>ectively. 
or  sooner  if  required. 

Dated:  January  8, 1999. 
Deanna  J.  Miller, 

Director,  Resource  Management  Office. 
(PR  Doc.  99-807  Filed  1-13-99;  8:45  am) 
■ILUNQ  CODE  4310-»«-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatton  No.  337-TA-415] 

Certain  Mechanical  Lumbar  Supports 
and  Products  Containing  Same;  Notice 
of  Commission  Decision  Not  To 
Review  An  Initial  Determination  Adding 
a  Respondent 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID)  of 
the  presiding  administrative  law  judge 
(ALJ)  granting  a  motion  to  amend  the 
notice  of  investigation  to  include 
Advantage  Technologies,  Inc. 
(Advantage)  of  Plymouth,  Michigan  as  a 
respondent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diehl.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3095.  General  information  concerning 
the  Commission  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
individuals  can  obtain  information 
concerning  this  matter  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On  August 
19,  1998,  McCord  Win  Textron,  Inc. 
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(Textron)  filed  p  complaint  with  the 
Commission  alleging  violation  of 
section  337  of  ^e  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain 
mechanical  luiiibar  supports  and 
products  containing  same  that  infringe 
certain  claims  tf  a  U.S.  patent  owned  by 
Textron.  The  Cpmmission  instituted  an 
investigation  of  Textron's  complaint  on 
September  29, 1998.  Advantage  was 
hsted  as  a  propiosed  respondent  in 
Textron's  complaint,  although  the 
Commission  di  d  not  name  it  as  a 
respondent  in  me  notice  of 
investigation.  Hive  other  finns  were 
named  as  respondents.  63  FR  51949 
(September  29.J  1998). 

On  Decembef  4,  1998,  complainant 
Textron  moved!  {Motion  No.  415-7)  to 
add  Advantage  las  a  respondent,  based 
on  the  company's  involvement  with  and 
connection  to  the  importation, 
assembly,  and  sale  of  the  allegedly 
infringing  devices.  The  Commission 
investigative  attorney  supported  the 
motion,  and  Advantage  and  the  five 
original  respondents  opposed  the 
motion.  { 

On  Decembei^ie,  1998,  the  presiding 
ALJ  issued  an  ID  (Order  No.  12)  granting 
the  motion.  No  party  petitioned  for 
review  of  the  ID. 

All  nonconfiaential  documents  filed 
in  the  investigation,  including  the 
motion  to  add  /'idvantage,  the 
Commission  inyestigative  attorney's 
response,  the  joint  response  of 
Advantage  and  ihe  five  respondents, 
and  the  ID,  are  pr  will  be  available  for 
pubUc  inspecti(^n  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Commission's  Office  of  the 
Secretary,  Dockets  Branch,  500  E  Street, 
SW,  Room  112,  Washington,  D.C.  20436, 
telephone  202-^05-1802. 

This  action  ia  taken  under  authority  of 
section  337  of  tl^e  Tariff  Act  of  1930  (19 
U.S.C.  1337)  an^  section  210.42(h)  of 
the  Commissiorj's  Rules  of  Practice  and 
Procedure  (19  qFTl  210.42(h)). 

By  order  of  the  Commission. 

I 

Issued:  January '11, 1999. 
Doniui  R.  Koehnlcte, 
Secretary. 

(FR  Doc.  99-868  Filed  1-13-99;  8:45  am] 
BIUMQ  COOC  7020-8Z-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigations  Nos.  701-TA-380-382  and 
731-TA-797-804  (Final)] 

Certain  Stainless  Steel  Sheet  and  Strip 
From  France,  Germany,  Italy,  Japan, 
the  Republic  of  Korea,  Mexico,  Taiwan, 
and  the  United  Kingdom 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

countervailing  duty  and  antidumping 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  countervailing  duty 
investigations  Nos.  701-TA-380-382 
(Final)  under  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  167ld(b))  (the 
Act)  and  the  final  phase  of  antidumping 
investigations  Nos.  73  l-TA-79  7-804 
(Final)  under  section  735(b)  of  the  Act 
(19  U.S.C.  1673d(b))  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  and/or  less-than- 
fair-value  imports  from  France, 
Germany,  Italy,  Japan,  the  RepubUc  of 
Korea  (Korea),  Mexico,  Taiwan,  and  the 
United  Kingdom  of  certain  stainless 
steel  sheet  and  strip,  provided  for  in 
subheadings  7219.13.00,  7219.14.00, 
7219.32.00,7219.33.00,7219.34.00, 
7219.35.00,  7219.90.00,  7220.12.10, 
7220.12.50,  7220.20.10,  7220.20.60, 
7220.20.70,  7220.20.80,  7220.20.90  and 
7220.90.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. ' 


'  For  purposes  of  these  investigations.  Conunerce 
has  defined  the  subject  merchandise  as  certain 
stainless  steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other  elements.  The 
subject  sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in  width  and  less 
than  4.75mm  in  thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or  otherwise 
descaled.  The  subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled,  polished, 
aluminized.  coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and  strip  following 
such  processing.  Excluded  from  the  scope  of  these 
investigations  are  the  following:  (1)  sheet  and  strip 
that  is  not  annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (2)  sheet  and  strip 
that  is  cut  to  length.  (3)  plate  (i.e..  flat-rolled 
stainless  steel  products  of  a  thickness  of  4.75  mm 
or  more),  (4)  flat  wire  (i.e..  cold-rolled  sections, 
with  a  prepared  edge,  rectangular  in  shape,  of  a 
width  of  not  more  than  9.5  mm),  (5)  razor  blade 
steel,  (6)  flapper  valve  steel,  (7)  suspension  foil,  (8) 
certain  stainless  steel  foil  for  automotive  catalytic 
converters,  (9)  permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip,  (10)  certain  electrical 
resistance  alloy  steel,  (11)  certain  martensitic 
precipitation-hardenable  stainless  steel,  and  (12) 


For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Boyland  (202-708-^725),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wvkrw.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preUminary  determinations 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  Act  (19  U.S.C.  1671b)  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  France,  Italy, 
and  Korea  and  that  products  fit>m  these 
countries,  as  well  as  from  Germany, 
Japan,  Mexico,  Taiwan,  and  the  United 
Kingdom,  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  These  investigations  are 
being  instituted  in  response  to  petitions 
filed  on  June  10, 1998,  by  coimsel  for 
Allegheny  Ludlum  Corporation;  Armco, 
Inc.;  Washington  Steel  Division  of 
Bethlehem  Steel  Corp.,  the  United 
Steelworkers  of  America,  AFL-CIO; 
Butler  Armco  Independent  Union;  and 
Zanesville  Armco  Independent 
Organization,  Inc. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 


three  specialty  stainless  steels  typically  used  in 
certain  industrial  blades  and  surgical  and  medical 
instruments. 
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provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
diuing  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigations,  provided 
that  the  appUcation  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
appUcants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
investigations.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigations  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 

Sta£f  Report 

The  prehearing  stafi^  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on  May 
12,  1999,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  begiiming  at  9:30 
a.m.  on  May  25, 1999,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  17,  1999.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  19, 1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 


Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  19, 1999. 
Parties  may  also  file  wrritten  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  June  2, 
1999;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  June  2,  1999. 
On  June  17, 1999,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  21,  1999, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Conunission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority 

These  investigations  are  being 
conducted  under  authority  of  title  VII  of 
the  Tariff  Act  of  1930;  this  notice  is 
published  pursuant  to  section  207.21  of 
the  Commission's  rules. 

By  order  of  the  Commission. 


Issued:  January  11, 1999. 
Donna  R.  Koehnke, 
Secretory. 

IFR  Doc.  99-869  Filed  1-13-99;  8:45  am] 
BILUNO  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Interstate  Pollution 
Control,  Inc.  et  ai.  Civil  Action  No. 
98C50426,  (N.D.  Illinois)  entered  into  by 
the  United  States  and  57  parties,  was 
lodged  on  January  4, 1999,  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois.  The 
proposed  Consent  Decree  will  resolve 
claims  of  the  United  States  against 
Interstate  Pollution  Control,  Inc., 
Anderson's  Garage,  Inc.  and  55 
potentially  responsible  party  generators 
(Abrasive  Machining,  Inc.;  Acme 
Grinding  Co.;  American  Shaft  Co.; 
Amerock  Corp.;  Atwood  Industries,  Inc.; 
Barber-Colman  Co.;  Berol  USA;  Borg- 
Wamer  Automotive.  Inc.;  Camcar 
Division  of  Textron,  Inc.;  Caterpillar, 
Inc.;  Cherry  Valley  Tool  &  Machine. 
Inc.;  Clinton  Electronics  Corp.;  Coltec 
Industries,  Inc.;  Commonwealth  Edison 
Co.;  Counselor  (Brearley)  Co.;  Dana 
Corp.  (Warner  Electric);  Eclipse 
Combustion.  Inc.;  Elco  Textron,  Inc.; 
Frantz  Manufacturing  Co.;  The  Gates 
Corp.  d/b/a  The  Gates  Rubber  Co.; 
General  Motors  Corp.;  Goss  Graphics 
Systems,  Inc.;  Greenlee  Textron.  Inc.; 
GTE  Communications  Systems  Corp.; 
Honeywell,  Inc.  (Micro  Switch 
Division);  IKON  Office  Solutions,  Inc.  o/ 
b/o/  Ipsen  Commercial  Heat  Treating; 
J.L.  Clark.  Inc.  f/k/a/  J.L.  Clark 
Manufacturing  Co.;  Kelsey  Hayes  Co.; 
Keystone  Consolidated  Industries,  Inc.; 
Metal  Cutting  Tools  Corp.;  Mid-States 
Screw  Corp.;  Mobile  Oil  Corp.;  Modem 
Metal  Products  Co.;  The  National 
Machinery  Co.;  Pacific  Bearing  Corp.; 
Patten  Industries,  Inc.;  Pierce  Chemical 
Co.;  Precision  Group,  Inc.  successor  to 
Illinois  Machine  Products;  The  Quaker 
Oats  Co.;  Quality  Metal  Finishing  Co.; 
Quebecor  Printing  Mt.  Morris,  Inc.; 
RB&W  Corp.;  Readette  &  Dimn  Platters, 
Inc.;  Rockford  Blacktop  Construction 
Co.;  Rockford  Bolt  &  Steel  Co.;  Rockford 
Drop  Forge  Co.;  Rockford  Headed 
Products,  Inc.;  Saws  International,  Inc.; 
Sundstrand  Corp.;  Thomas  Industries, 
Inc.;  Twin  Disc,  Inc.;  The  Valspar  Corp.; 
Warner  Lambert  Co.;  WLite 
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Consolidated  Ic  dustries.  Inc.;  and. 
Woodward  Governor  Co.),  for  recovery 
of  past  responsi  i  costs  incurred  by  the 
U.S.  Environme  ntal  Protection  Agency 
at  the  Interstate  Pollution  Control,  Inc., 
Sujwrfund  Site,  Rockford,  Winnebago 
County,  Illinois,  piu^uant  to  the 
Comprehensive  Environmental 
Response,  Com  )ensation  and  Liability 
Act,  42  U.S.C.  «  9601  et  seq. 
("CERCLA").  Tie  settlement  requires 
the  Settling  Def  sndants  to  make 
payment  of  $31 5,000  to  the  United 
States  followini  entry  of  the  proposed 
Consent  Decree 

The  Consent  Decree  includes  a 
covenant  not  to  sue  by  the  United  States 
under  Section  107(a)  of  CERCLA,  42 


U.S.C.  9607(a), 


or  recovery  of  past 


response  costs  1 1  the  Site. 

The  Departm((nt  of  Justice  will 
receive,  for  a  pffliod  of  thirty  (30)  days 
from  the  date  oi  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree  Comments  should  be 
addressed  to  thi  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resour(^es  Division,  United 
States  Departm4nt  of  Justice,  P.O.  Box 
7611,  Ben  FranJ:lin  Station,  Washington, 
D.C.  20044-7611,  and  should  refer  to 
United  States  v,  Interstate  Pollution 
Control,  Inc.  et'iL,  Civil  Action  No. 
98C50426,  and  he  Department  of 
Justice  Reference  No.  90-11-2-1276. 

The  proposed  Consent  Decree  may  be 
examined  at  tha  Office  of  the  United 
States  Attorney  jfor  the  Northern  District 
of  Illinois,  Westiem  Division,  308  West 
State  Street.  Su^e  300,  Rockford,  Illinois 
61101;  the  Region  5  Office  of  the  United 
States  Environniental  Protection 
Agency,  77  We^  Jackson  Boulevard, 
Chicago,  lUinoii  60604-3590;  and  at  the 
Consent  Decree  I  Library,  1120  G  Street, 
NW,  4th  Floor.  Washington,  DC  20005. 
telephone  no.  (^02)  624-0892.  A  copy  of 
the  proposed  C<^nsent  Decree  may  be 
obtained  in  pers  on  or  by  mail  from  the 
Library,  1120  G  Street. 
A^ashington,  DC  20005. 


Consent  Decree 
NW,  3rd  Floor. 


In  requesting  a  copy,  please  refer  to  DJ 

#90-11-2-1276  and  enclose  a  check  in 

the  amoimt  of  $22.25  (25  cents  per  page 

for  reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Chief.  Environmektal  Enforcement  Section 

Environment,  anciNatuml Resources 

Division. 

IFR  Doc.  99-823  rfiled  1-13-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  AT&T  Corp.  and  Tele- 
Communications,  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (b)  through  (h),  that  a 
proposed  Final  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  AT&-T 
Corporation  and  Tele-Communications, 
Inc..  Civil  No.  1:98CV03170. 

On  December  30,  1998,  the  United 
States  filed  a  Complaint  alleging  that  the 
proposed  acquisition  by  AT&T 
Corporation  of  Tele-Communications, 
Inc.  would  violate  section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The 
Complaint  alleges  that  AT&T  is  the 
largest  provider  of  mobile  wireless 
telephone  services  in  the  United  States, 
and  that  Tele-Communications,  Inc. 
owns  a  23.5  percent  equity  interest  in 
the  mobile  wireless  telephone  business 
of  Sprint  Corporation.  The  Complaint 
further  alleges  that  if  consiunmated,  the 
acquisition  may  substantially  lessen 
competition  in  the  provision  of  mobile 
wireless  telephone  services  in  many 
geographic  areas  throughout  the  United 
States.  The  proposed  Final  Judgment, 
filed  at  the  same  time  as  the  Complaint, 
requires  AT&T  Corporation  to  divest  its 
interest  in  the  mobile  wireless 
telephone  business  of  Sprint 
Corporation. 

Public  cormnent  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Donald  J.  Russell. 
Chief.  Teleconununications  Task  Force. 
Antitrust  Division,  Department  of 
Justice.  1401  H  St.,  NW.  Suite  8000. 
Washington.  DC  20530  (telephone:  (202) 
514-5621). 

Copies  of  the  Complaint.  Stipulation, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  United  States  Department  of  Justice, 
Antitrust  Division,  325  7lh  St..  NW, 
Washington,  DC  20530  (telephone  (202) 
514-2841)  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  District  of  Columbia.  Copies  of  these 


materials  may  be  obtained  upon  request 
and  payment  of  a  copying  fee. 
Constance  K.  Robinson, 

Director  of  Operations  and  Merger 
Enforcement,  Antitrust  Division. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

A.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  for 
the  District  of  Columbia. 

B.  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  the  motion  of  any 
party  or  the  Court's  own  motion,  at  any 
time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16),  without  further  notice  to  any  party 
or  other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  entry 
of  the  proposed  Final  Judgment  by 
serving  notice  on  the  defendants  and  by 
filing  that  notice  with  the  Court. 

C.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

D.  In  the  event  plaintiff  withdraws  its 
consent,  as  provided  in  paragraph  (B) 
above,  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

For  the  Plaintiff: 
A.  Douglas  Melamed. 
Acting  Assistant  Attorney  General. 
Constance  K.  Robinson, 

Director  of  Operations  and  Merger 
Enforcement. 

Deborah  A.  Roy, 

Attorney,  Telecommunications  Task  Force. 

Donald  J.  Russell, 

Chief,  Telecommunications  Task  Force. 

Peter  A.  Gray, 

Attorney,  Telecommunications  Task  Force. 

U.S.  Department  of  Justice,  Antitrust 

Division,  1401  H  Street,  NW.,  Suite  8000, 
Washington,  DC  20530,  (202)  514-5636. 
Dated:  December  30, 1998. 
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For  the  Defendants: 
Mark  C.  Rosenblum, 

Vice  President-Law.  AT&T  Corp.,  295  North 
Maple  Avenue,  Room  3244J1,  Basking  Ridge, 
New  Jersey  07920. 

Dated:  December  28, 1998. 
Kathy  Fenton, 

Counsel  for  Tele-Communications,  Inc.. 
Jones,  Day.  Reavis  &■  Pogue,  Suite  700, 1450 
a  Stivet  NW,  Washington,  DC  20005. 

Dated:  December  28, 1998. 
Final  Judgment 

WHEREAS,  plaintiff,  the  United 
States  of  America,  having  filed  its 
Complaint  herein  on  December  30, 
1998,  and  plaintiff  and  defendants,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  whereas,  defendants  have  agreed 
to  be  boimd  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  certain  divestiture  of 
specific  assets  and  the  imposition  of 
related  injunctive  relief  to  ensure  that 
competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  requires 
Liberty  Media  Corporation  to  make 
certain  divestitures  for  the  purpose  of 
preventing  a  lessening  of  competition 
alleged  in  the  Complaint; 

And  whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestiture  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  herein; 

And,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  the  defendants  under 
section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18): 

//.  Definitions 

As  used  in  this  Final  Judgment: 
A.  "TCI"  means  defendant  Tele- 
Communications,  Inc.,  a  Delaware 


corporation  with  its  headquarters  in 
Englewood,  Colorado  and  includes  its 
successors  and  assigns,  its  subsidiaries, 
and  the  directors,  officers,  managers, 
agents  and  employees  acting  for  or  on 
behalf  of  TQ,  except  for  Liberty,  its 
successors  and  assigns,  its  subsidiaries, 
and  the  directors,  officers,  managers, 
agents  and  employees  acting  for  or  on 
behalf  of  Liberty. 

B.  "Liberty"  means  Liberty  Media 
Corporation,  a  Delaware  corporation,  as 
well  as  the  assets,  liabilities  and 
businesses  attributed  to  the  Liberty 
Media  Group  (as  defined  in  the  AT&T/ 
TCI  Merger  Agreement)  and  its 
successors  and  assigns,  its  subsidiaries 
and  the  directors,  officers,  managers, 
agents  and  employees  acting  for  or  on 
behalf  of  Liberty. 

C.  "Liberty  Media  Tracking  Shares" 
means  the  classes  of  common  stock  to 
be  issued  by  AT&T,  referred  to  as 
"Liberty  Media  Tracking  Shares"  in  the 
AT&T/TCI  Merger  Agreement,  and  any 
shares  of  stock  issued  in  respect  of  any 
of  the  foregoing  (including  by  way  of 
conversion,  redemption, 
reclassification,  distribution,  merger, 
combination,  or  other  similar  event). 

D.  "AT&T"  means  defendant  AT&T 
Corp..  a  New  York  corporation  with  its 
headquarters  in  New  York,  New  York 
and  includes  all  of  its  successors  and 
assigns,  its  subsidiaries,  and  the 
directors,  officers,  managers,  agents  and 
employees  acting  for  or -on  behalf  of 
AT&T,  except  for  Liberty,  its  successors 
and  assigns,  its  subsidiaries,  and  the 
directors,  officers,  managers,  agents  and 
employees  acting  for  or  on  behalf  of 
Liberty. 

E.  "AT&T/TCI  Merger  Agreement" 
means  the  Agreement  and  Plan  of 
Merger  dated  as  of  Jime  23, 1998,  as 
produced  to  plaintiff  on  July  23,  1998, 
with  respect  to  the  AT&T/TCl  Merger. 

F.  "AT&T/TCI  Merger"  means  the 
merger  of  TQ  with  a  subsidiary  of 
AT&T,  as  contemplated  by  the  AT&T/ 
TCI  Merger  Agreement. 

G.  "AT&T  Stock"  means  all  classes  of 
common  stock  issued  by  AT&T,  except 
for  Liberty  Media  Tracking  Shares. 

H.  "Sprint  PCS  Tracking  Stock" 
means,  collectively,  (i)  the  PCS 
Common  Stock,  Series  1,  (ii)  the  PCS 
Common  Stock,  Series  2,  (iii)  the  PCS 
Common  Stock,  Series  3,  (iv)  the  shares 
of  Sprint  PCS  Tracking  Stock  issuable  in 
respect  of  Sprint's  outstanding  shares  of 
Class  A  Common  Stock,  (v)  the  shares 
of  Sprint  PCS  Tracking  Stock  issuable  in 
respect  of  any  "inter-group  interest"  of 
the  "Sprint  FON  Group"  in  the  "Sprint 
PCS  Group,"  (vi)  the  shares  of  Sprint's 
Series  7  Preferred  Stock  and  warrants  to 
purchase  shares  of  Sprint  PCS  Tracking 
Stock  issued  to  TCI,  Comcast 


Corporation  ("Comcast")  and  Cox 
Communications,  Inc.  ("Cox")  in 
connection  writh  the  Sprint  PCS 
Restructuring  (and  the  shares  of  Sprint 
PCS  Tracking  Stock  issuable  upon  any 
exercise  or  conversion  thereof),  (vii)  any 
other  options,  warrants  or  convertible 
securities  exercisable  for  or  convertible 
into  any  shares  of  Sprint  PCS  Tracking 
Stock,  and  (viii)  any  shares  of  capital 
stock  Sprint  issued  in  respect  of  any  of 
the  foregoing  (including  by  way  of 
conversion,  redemption, 
reclassification,  distribution,  merger, 
combination,  or  other  similar  event). 

I.  "Liberty's  Sprint  Holdings"  means 
the  Sprint  PCS  Tracking  Stock  acquired 
by  TCI  Ventures  Group  LLC  and  its 
subsidiaries  in  the  Sprint  PCS 
Restructuring  and  in  which  Liberty  will 
have  a  beneficial  interest  after  the 
closing  of  the  AT&T/TCI  Merger. 

J.  "Sprint  PCS  Restructuring"  means 
that  series  of  transactions  that  occurred 
simultaneously  on  November  23,  1998 
in  which  Sprint  Corporation  ("Sprint") 
acquired  through  a  number  of  mergers 
all  of  the  outstanding  partnership 
interests  in  a  number  of  partnerships 
collectively  holding  all  of  the  assets  and 
businesses  known  as  "Sprint  PCS"  held 
by  affiliates  of  TCI,  Cox,  and  Comcast. 

K.  "Private  sale"  means  any  sale 
except  for  sales  made  through  the  public 
market. 

///.  Applicability 

The  provisions  of  this  Final  Judgment 
apply  to  each  of  the  defendants,  its 
successors  and  assigns,  its  subsidiaries, 
directors,  officers,  managers,  agents, 
employees  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise,  and  with 
respect  to  Sections  IV,  V  and  VI  of  this 
Final  Judgment,  to  the  trustee  and  his  or 
her  successors. 

IV.  Creation  of  a  Trust 

A.  TCI  is  hereby  ordered  and  directed, 
prior  to  closing  of  the  AT&T/TCI 
Merger,  to  assign  and  transfer  Liberty's 
Sprint  Holdings  to  a  trustee  for  the 
purpose  of  accomplishing  a  divestiture 
of  such  holdings  in  accordance  with  the 
terms  of  this  Final  Judgment.  The  trust 
agreement  shall  be  in  a  form  approved 
by  the  plaintiff,  and  its  terms  shall  be 
consistent  with  the  terms  of  this  Final 
Judgment.  Defendants  shall  submit  a 
form  of  trust  agreement  to  the  plaintiff, 
who  shall  communicate  to  defendants 
within  ten  (10)  business  days  its 
approval  or  disapproval  of  that  form. 
The  trustee  shall  agree  to  be  bound  by 
this  Final  Judgment. 


2508 


Federal  Register / Vol.  64.  No.  9 /Thursday,  January  14,  1999 /Notices 


B.  Prior  to  th#  closing  of  the  AT&T/ 
TCI  Merger,  TCJ  shall  submit  the  name 
of  its  nominee  fcr  trustee  to  the  plaintiff, 
who  within  ten:(10)  business  days  shall 
(i)  approve  the  nominee  as  trustee,  or 
(ii)  request  additional  names  until  a 
nominee  for  trustee  proposed  by  Liberty 
is  approved  by  ^e  plaintiff,  with 
plaintiff  reachiilg  a  decision  on  each 
nominee  within  ten  (10)  business  days. 
The  trustee  shall  not  be  a  director, 
officer,  manage!,  agent  or  employee  of 
AT&T  or  Libert|.  Defendants  shall  not 
consummate  thf  Merger  until  such  time 
as  the  trustee  arid  the  trust  agreement 
have  been  appr()ved  by  plaintiff,  and  the 
Liberty  Sprint  Holdings  have  been 
transferred  to  toe  trust. 

V.  Divestiture  ot  Sprint  PCS  Interest 

A.  The  trusted  is  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  ludgment,  on  or  before  May 
23,  2002,  to  div(st  that  portion  of 
Liberty's  Sprint  Holdings  sufficient  to 
cause  Liberty  to  own  no  more  than  10% 
of  the  outstandii  ig  shares  of  Sprint  PCS 
Tracking  Stock.  Chi  or  before  May  23, 
2004,  the  trusted  shall  divest  the 
remainder  of  Lil^erty's  Sprint  Holdings. 
The  number  of  (Outstanding  shares  of 
Sprint  PCS  Tracidng  Stock  for  such 
purposes  shall  b^  calculated  on  a  share 
of  Series  1  PCS  Stock  equivalent  basis 
assuming  the  issuance  of  all  shares  of 
Series  1  PCS  Stqck  ultimately  issuable 
in  respect  of  the!  applicable  Sprint  PCS 
Tracking  Stock  npon  the  exercise, 
conversion  or  otner  issuance  thereof  in 
accordance  with  the  terms  of  such 
secimties.  Notwithstanding  the 
provisions  of  this  paragraph,  if  a  motion 
to  terminate  thi9  Final  Judgment  in 
which  plaintiff  (as  joined  has  been 
filed,  and  is  pending  before  the  Coiut, 
the  trustee  shall jnot  proceed  with  the 
divestitures  protlded  by  this  paragraph 
until  the  motion  to  terminate  the  Final 
Judgment  has  b^n  decided  by  the 
Court.  J 

B.  After  Liberty's  Sprint  Holdings 
have  been  transferred  to  the  trustee, 
only  the  trustee  $hall  have  the  right  to 
sell  Liberty's  Splint  Holdings.  The 
trustee  shall  ha\te  the  power  and 
authority  to  accpmpUsh  the  divestiture 
only  in  a  mannef  reasonably  calculated 
to  maximize  theivalue  of  Liberty's 
Sprint  Holdings  [to  the  holders  of  the 
Liberty  Media  Tracking  Shares,  without 
regard  to  any  co|ts  or  benefits  to  AT&T 
(including  any  qpsts  or  benefits  of  such 
divestiture  to  A't&T  that  may  be  directly 
or  indirectly  transferred  to  the  holders 
of  the  Liberty  Media  Tracking  Shares.) 
However,  the  trustee  may  in 
accomphshing  toe  divestiture,  take  into 
account  income  lor  gain  tax  costs  or 
benefits  for  AT&T  that  flow  to  the 


holders  of  the  Liberty  Media  Tracking 
Shares.  The  trustee  shall  have  the 
powers  provided  by  the  trust  agreement 
and  such  other  powers  as  the  Court 
shall  deem  appropriate. 

C.  All  decisions  regarding  the 
divestiture,  in  whole  or  in  part,  of 
Liberty's  Sprint  Holdings  shall  be  made 
by  the  trustee  without  discussion  or 
consultation  with  AT&T,  with  any  of  the 
Class  A  Directors  of  Liberty,  or  with  any 
other  officer,  director  or  shareholder  of 
Liberty  who  individually  owns  more 
that  0.10%  of  the  outstanding  shares  of 
AT&T  Stock.  The  trustee  shall  consult 
with  the  Board  of  Directors  of  Liberty, 
but  the  Class  A  Directors  of  Liberty  and 
any  director,  officer,  or  shareholders  of 
Liberty  who  owms  more  than  0.10%  of 
the  outstanding  shares  of  AT&T  Stock 
shall  not  participate  in  such 
consultation.  The  decision  to  divest  part 
or  all  of  the  Liberty  Sprint  Holdings 
shall  be  made  by  the  trustee  in  his  or 
her  sole  discretion,  except  as  provided 
for  in  Section  V.D.  of  this  Final 
Judgment.  Liberty  shall  not  take  any 
action  to  block  a  sale  by  the  trustee,  on 
any  grounds  other  than  the  trustee's 
malfeasance  as  defined  in  the  trust 
agreement.  Where  the  trustee  intends  to 
effect  a  private  sale  of  part  or  all  of 
Liberty's  Sprint  Holdings,  the  trustee 
shall  notify  Liberty  and  plaintiff  of  that 
intention.  Any  objection  by  Liberty, 
based  on  the  trustee's  malfeasance,  must 
be  made  within  ten  (10)  business  days 
of  notice  from  the  trustee  of  an  intention 
to  make  a  private  sale.  Subject  to 
Section  V.G.  of  this  Final  Judgment,  the 
trustee  shall  have  the  power  and 
authority  to  hire  at  the  cost  and  expense 
of  Liberty  any  investment  bankers, 
attorneys,  or  other  agents  reasonably 
necessary  in  the  judgment  of  the  trustee 
to  assist  in  the  divestiture,  and  such 
professionals  or  agents  shall  be  solely 
accountable  to  the  trustee. 

D.  The  trustee  shall  not  divest  part  or 
all  of  Liberty's  Sprint  Holdings  in  a 
private  sale  without  a  premerger 
notification  form  having  been  filed 
pursuant  to  the  Hart-Scott-Rodino 
Antitrust  Improvement  Act  of  1976  or, 
if  the  private  sale  is  not  reportable 
under  the  Hart-Scott-Rodina  Act, 
without  obtaining  the  prior  written 
consent  of  the  plaintiff,  which  shall  be 
granted  or  denied  within  thirty  (30) 
calendar  days  of  the  request  for  such 
consent. 

E.  Defendants  shall  not  provide 
financing  in  connection  with  the 
divestiture  to  the  purchaser  of  any  of 
Liberty's  Sprint  Holdings  required  to  be 
divested  by  this  Final  Judgment. 

F.  Except  as  provided  for  in  Section 
V.C.  of  this  Final  Judgment,  defendants 
shall  take  no  action  to  influence, 


interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of 
Liberty's  Sprint  Holdings  and  Liberty 
shall,  if  requested  by  the  trustee,  use  its 
best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture, 
provided  that  Liberty  is  not  required  to 
take  any  action  with  respect  to  any  of 
Liberty's  non-Sprint  PCS  asset  or 
businesses.  Subject  to  a  customary 
confidentiality  agreement,  the  trustee 
shall  have  full  and  complete  access  to 
the  defendants'  personnel,  books, 
records,  and  facilities  related  to 
Liberty's  Sprint  Holdings.  Subject  to  a 
customary  confidentiality  agreement, 
the  trustee  shall  permit  prospective 
purchasers  of  part  or  all  of  Liberty's 
Sprint  Holdings  in  a  private  sale  to  have 
access  to  any  and  all  financial  or 
operational  information  to  which  the 
trustee  has  access,  as  may  be  relevant  to 
the  divestiture  required  by  this  Final 
Judgment. 

G.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Liberty  and  shall 
account  for  all  monies  derived  from  the 
sale  of  the  assets  sold  by  the  trustee  and 
all  costs  and  expenses  so  incurred.  The 
compensation  of  the  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of 
value  of  the  Liberty  Sprint  Holdings  and 
based  on  a  fee  arrangement  set  forth  in 
the  trust  agreement. 

VI.  Liberty  Governance  and  Economic 
Interest 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Ajiy  economic  interest  arising  in 
connection  with  Liberty's  Sprint 
Holdings,  without  hmitation,  and 
including  but  not  limited  to  any  interest 
or  dividends  earned  or  net  proceeds 
received  upon  the  disposition  of 
Liberty's  Sprint  Holdings,  shall  be  for 
the  sole  and  exclusive  benefit  of  the 
holders  of  the  Liberty  Media  Tracking 
Shares.  AT&T  shall  not  engage  in  any 
transaction  that  transfers  either  directly 
or  indirectly  the  benefits  of  Liberty's 
Sprint  Holdings  to  any  other  class  of 
AT&T  shareholders  or  to  AT&T.  AT&T 
shall  adhere  to  the  PoHcy  Statement 
Regarding  Liberty  Tracking  Stock 
Matters  contained  in  Exhibit  D  to  the 
AT&T/TCI  Merger  Agreement. 

B.  TCI  shall,  on  or  before  the 
consimimation  of  the  merger,  (i)  amend 
and  restate  the  certificate  of 
incorporation  and  bylaws  of  Liberty  to 
be  in  substantially  the  form  set  forth  in 
Schedule  2.1(c)(i)  of  the  AT&T/TCI 
Merger  Agreement  and  (ii)  appoint  all  of 
the  Class  B  Directors  and  the  Class  C 
Directors  (as  such  terms  are  defined  in 
Schedule  2.1(c)(i)  to  the  AT&T/TCI 
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Merger  Agreement)  of  Liberty  Media 
Corporation. 

C.  AT&T  shall,  on  or  before  the 
consummation  of  the  AT&T/TCI  Merger 
or  promptly  thereafter,  form  a  Capital 
Stock  Committee  as  described  in  the 
Bylaw  Amendment  for  the  Capital  Stock 
Committee  set  out  in  Exhibit  D  of  the 
AT&T/TCI  Merger  Agreement  and  agree 
to  have  the  Capital  Stock  Committee 
have  the  responsibilities  described  in 
Exhibit  D  of  the  AT&T/TCI  Merger 
Agreement. 

D.  The  trustee  shall  be  instructed  not 
to  vote  Liberty's  Sprint  Holdings  for  so 
long  as  they  are  held  in  the  trust. 

E.  Liberty  shall  not  purchase 
additional  shares  of  Sprint  PCS 
Tracking  Stock  (other  than  in 
connection  writh  the  exercise  of  warrants 
to  purchase  such  shares  or  the 
conversion  of  shares  of  Series  7 
Preferred  Stock  acquired  in  the  Sprint 
PCS  Restructuring)  without  the  prior 
written  consent  of  the  plaintiff,  which 
shall  act  on  any  request  for  such  consent 
within  thirty  (30)  calendar  days. 

F.  Liberty  shall  not  hold  or  acquire 
any  interest,  direct  or  indirect,  in 
AT&T's  mobile  wireless  operations 
without  a  premerger  notification  form 
having  been  filed  pursuant  to  the  Hart- 
Scott-Rodino  Antitrust  Improvement 
Act  of  1976,  or  if  the  acquisition  is  not 
reported  irnder  the  Hart-Scott-Rodino 
Act,  without  obtaining  the  prior  written 
consent  of  the  plaintiff,  which  shall  be 
granted  or  denied  within  thirty  (30) 
calendar  days  of  the  request  for  such 
consent.  This  paragraph  shall  not  apply 
to  any  cumulative  holding  or 
acquisition  by  Liberty  of  1.0%  or  less  of 
the  outstanding  shares  of  AT&T  Stock 
indirectly  through  the  acquisition  of  an 
interest  in  a  third  party,  with  such 
percentage  to  be  calculated  by 
midtiplying  the  percentage  interest 
ovtrned  by  Liberty  in  such  third  party  by 
the  third  party's  interest  in  AT&T  Stock 
(and  such  third  party's  interest  being 
determined  in  the  same  maimer,  if  also 
held  indirectly). 

VII.  Compliance  Inspection 

For  the  purposes  of  determining  or 
seairing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiff,  upon  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  defendants  made  to  their 
principal  offices,  shall  be  permitted: 

(1)  Access  during  office  nours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 


records  and  docxunents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  matters  contained  in 
this  Final  Judgment:  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  officers,  employers,  and  agents 
of  defendants,  who  may  have  counsel 
present,  regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  defendants' 
principal  offices,  defendants  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  matter 
contained  in  this  Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VII  shall  be  divulged  by  a 
representative  of  the  plaintiff  to  any 
person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
United  States  is  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
docuiments  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  docimients  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material  "Subject  to  claim  to 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  &  grand  jury 
proceeding). 

VIII.  Reporting  Requirement 

Until  the  divestitures  have  been 
accomplished  as  provided  for  in  Section 
V.  of  this  Final  Judgment,  the  trustee 
shall  file  a  report  every  six  months  with 
the  plaintiff,  conunencing  on  November 
1, 1999,  setting  forth  the  efforts  to 
accomplish  the  divestitures  required  by 
this  Final  Judgment. 

DC.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 


Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

X.  Termination 

This  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  its  entry. 

XI.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 
Dated:     


United  States  District  )udge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16(b)-(h) 
("APPA"),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  complaint  on  December  30, 
1998,  alleging  that  the  proposed  merger 
of  Tele-Communications  Inc.  ("TCI") 
with  a  wholly  owned  subsidiary  of 
AT&T  Corporation  ("AT&T")  would 
violate  section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  Among  its  other 
telecommunications  businesses.  AT&T 
is  the  largest  provider  of  mobile  wireless 
telephone  services  in  the  nation.  TCI, 
through  a  wholly  owned  subsidiary, 
holds  a  23.5%  equity  interest  in  the 
mobile  wireless  telephone  business  of 
Sprint  Corporation  ("Sprint")  another 
large  provider  of  mobile  wireless 
telephone  services  through  its  personal 
commiuiications  services  ("PCS") 
subsidiary.  Sprint  PCS.'  The  complaint 
alleges  that  AT&T's  acquisition  of  this 


'  when  the  proposed  merger  with  ATfcT  was 
announced,  TQ  (through  a  subsidiary)  owned 
23.5%  of  Sprint  Spectrum  Holdings,  Co..  UP.  as  a 
general  partner.  This  partnership  was  restructured 
on  November  23,  1998,  through  transactions  in 
which  TCI  and  the  other  cable  partners  (Cox 
Communications,  Inc.  and  Comcast  Corporation) 
received  Series  2  (Sprint)  PCS  tracking  stock  in 
exchange  for  their  partnership  Interests.  In 
relinquishing  their  governance  rights  as  partners, 
the  cable  partners,  including  TQ,  received  the  right 
to  liquidate  their  interests  over  the  next  few  years. 
Their  Sprint  PCS  tracking  stock  has  full  voting 
power  on  issues  relating  to  changing  the  number  or 
nature  of  the  PCS  stock,  spinoffs  or  acquisition  of 
the  PCS  business.  On  all  other  issues  TQ's  shares 
(and  thoae  of  the  other  two  cable  partners)  have 
only  one-tenth  (Vio)  the  voting  rights  that 
shareholders  of  other  classes  of  Sprint  PCS  stock 
enjoy.  The  restructuring  contemplates  that  the 
Sprint  Corporation  Board  of  Directors  will  manage 
Sprint's  PCS  business,  with  TQ  and  the  other  cable 
company  ovraers  of  the  Sprint  PCS  tracking  stock 
playing  a  passive  or  lesser  role,  due  to  their 
minimal  voting  powers  on  m^iCters  relating  to  those 
issues.  Sprint  owns  53%  of  tk.  voting  p>ower  and 
equity  of  Sprint  PCS. 
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interest  in  one  )f  its  principal 
competitors  ma  y  substantially  lessen 
competition  in  the  sale  of  mobile 
wireless  teleph  one  services.  The  prayer 
for  relief  seeks  i  judgment  that  the 
proposed  acquijsition  would  violate 
section  7  of  thei  Clayton  Act,  a  15  U.S.C. 
18,  and  a  preliminary  and  permanent 
injunction  preventing  AT&T  and  TCI 
from  carrying  out  the  proposed  merger. 

Shortly  before  this  complaint  was 
filed,  the  Deparltment  and  the 
defendants  reached  agreement  on  the 
terms  of  a  proposed  consent  decree, 
which  requires  the  complete  divestiture 
of  the  interest  in  Sprint  PCS  now  owned 
by  TCI.  The  proposed  consent  decree 
also  contains  piovisions,  explained 
below,  designed  to  minimize  any  risk  of 
competitive  hai^  that  otherwise  might 
arise  pending  completion  of  the 
divestiture.  In  light  of  this  agreement, 
the  Department  concluded  that  there 
was  no  competition-based  reason  to 
seek  to  prohibit  AT&T's  merger  with 
TCI.  A  Stipulation  and  proposed  Final 
judgment  embodying  the  settlement 
were  filed  simultaneously  with  the 
complaint.        | 

The  United  sUtes  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Antitrust 
Procedures  andlPenalties  Act,  15  U.S.C. 
16  ("APPA").  Ehtry  of  the  proposed 
Final  Judgment Jwould  terminate  this 
action,  except  that  the  Court  would 
retain  jiuisdicti  jn  to  construe,  modify, 
or  enforce  the  provisions  of  the 
proposed  Final  Judgment  and  to  punish 
violations  thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendahts  and  the  Proposed 
Transaction       | 

Defendant  A'^&T  is  a  New  York 
corporation  with  headquarters  in  New 
York,  New  York.  AT&T  is  a  provider  of 
a  wide  range  of  plecommimications 
services  intemaiionally  and  in  the 
United  States.  Among  other  things,  it  is 
the  largest  provider  of  long  distance 
telecommunicalSons  services  in  the 
United  States,  a$  well  as  the  largest 
provider  of  mob|ile  wireless  telephone 
services.  In  1994,  AT&T's  mobile 
wireless  operations  reported  total 
revenues  of  approximately  $5  billion. 

TCI  is  a  Delaware  corporation  with  its 
headquarters  in  lEnglewood,  Colorado. 
TCI  is  the  second  largest  cable  system 
operator  in  the  oation.  At  the  time  of  the 
proposed  merg^  closing,  TCI,  through 
its  wholly  owned  subsidiary.  Liberty 
Media  Corporation,  will  own  a  partial 
interest  in  Sprint  PCS,  one  of  the 
principal  competitors  to  AT&T's  mobile 


wireless  telephone  business  in  a  large 
number  of  markets  throughout  the 
country.  In  1998,  Sprint's  PCS  revenues 
totaled  approximately  $975  million. 
On  June  24. 1998,  AT&T  and  TCI 
entered  into  an  agreement  pursuant  to 
which  TCI  will  merge  with  a  wholly 
owned  subsidiary  of  AT&T  in  a  $48 
billion  transaction.  Through  this 
transaction,  AT&T  will  acquire  TCI's 
cable  television  operations,  TCI's  shares 
of  the  Internet  Service  Provider  @Home 
and  of  Teleport  Commimications  Group, 
and  assume  $11  billion  of  TCI  debt.  A 
variety  of  other  assets  now  owned  by 
subsidiaries  of  TCI,  including  the  Sprint 
PCS  holdings,  will  be  transferred  to 
Liberty  Media  Corp.  ("Liberty"). ^ 
Liberty  will  be  a  wholly-owned 
subsidiary  of  AT&T  Corp.  Although  the 
shares  of  Liberty  will  be  entirely  owned 
by  AT&T,  the  Class  B  and  Class  C 
directors  of  Liberty,  who  will  hold  two- 
thirds  ( V3)  of  the  seats  on  the  board  of 
directors,  will  be  appointed  prior  to  the 
merger  with  AT&T  by  the  current  (TCI) 
Liberty  media  shareholders.  These 
directors  may  be  removed  only  for  cause 
for  a  defined  period  of  time.^  AT&T  will 
issue  a  separate  class  of  stock.  Liberty 
Media  Tracking  Stock,  the  performance 
of  which  will  reflect  the  assets  held  and 
businesses  conducted  by  Liberty.* 

B.  Mobile  Wireless  Telephone  Services 

The  complaint  alleges  that  the 
proposed  merger  may  substantially 
lessen  competition  in  the  provision  of 
mobile  wireless  telephone  services  in  a 
number  of  cities  throughout  the  United 
States. 

Mobile  wireless  telephone  services 
permit  users  to  make  and  receive 
telephone  calls,  using  radio 
transmissions,  while  traveling  by  car  or 


^  TQ,  at  the  time  of  the  merger  amiouncement, 
was  organized  into  three  groups,  the  TCI  Cable 
Group,  the  TCI  Ventures  Group,  and  the  Liberty 
Media  Group,  each  group  having  its  own  TCI 
tracking  stock  reflecting  the  assets  owned  by 
different  sets  of  TQ  subsidiaries.  TQ  is 
reorganizing  so  that  before  the  merger  closes,  all  of 
the  TQ  Cable  Group  and  some  of  the  TQ  Ventures 
assets  will  be  in  the  TQ  Cable  Group,  to  be 
managed  post-merger  by  AT*Ts  Board  of  Directors. 
The  remainder  of  TQ  Ventures,  including  TQ's 
international  cable  plant  holdings,  a  joint  satellite 
venture  with  news  Corporation  Limited,  an 
educational  and  training  company,  partial 
ownership  of  two  technology  companies,  and  the 
shares  of  Sprint  PCS  stock  now  held  by  TCI 
Wireline,  Inc.,  will  be  merged  with  the  cable 
programming  assets  of  Liberty  Media,  into  Liberty 
Media  Corporation,  a  Delaware  Corporation  and 
subsidiary  of  TQ.  Upon  consummation  of  the 
merger,  each  share  of  the  Liberty  Media  Group 
tracking  stock  issued  by  TQ  can  be  exchanged  for 
one  share  of  Liberty  Media  Tracking  stock  to  be 
issued  by  AT4T. 

'  See  Schedule  2.1(c)(i)  of  the  AT&T/TQ  Merger 
Agreement,  dated  June  23, 1998. 

«  See  Exhibit  D  of  the  ATftT/TQ  Merger 
Agreement,  dated  June  23, 1998. 


by  Other  means.  The  mobility  afforded 
by  these  services  is  a  valuable  feature  to 
consumers.  In  order  to  provide  this 
capability,  wireless  carriers  must  deploy 
an  extensive  network  of  switches  and 
radio  transmitters  and  receivers.  Prior  to 
1995,  mobile  wireless  telephone 
services  were  provided  primarily  by  two 
licensed  cellular  carriers  in  each 
geographic  area.  AT&T  owned  cellular 
licenses  in  a  large  number  of  areas 
throughout  the  country.  In  1995,  the 
Federal  Communications  Commissions 
("FCC")  allocated  (and  subsequently 
issued  licenses  for)  additional  spectrum 
for  PCS  providers,  which  include 
mobile  wireless  telephone  services 
comparable  to  those  offered  by  cellular 
carriers.  In  addition,  in  1996  Nextel 
Communications,  Inc.  ("Nextel")  began 
to  ofl^er  mobile  wireless  telephone 
services  comparable  to  that  offered  by 
cellular  and  PCS  carriers,  bundled  with 
dispatch  services,  using  spectrum  that 
had  been  allocated  for  the  provision  of 
specialized  mobile  radio  ("SMR") 
services. 

In  most  major  metropolitan  markets 
today,  there  are  two  cellular  license 
holders,  each  of  which  is  authorized  to 
use  25  MHZ  of  spectrum,  up  to  three 
PCS  Ucensees  each  authorized  to  use  30 
MHZ  of  spectrum,  up  to  three  PCS 
licensees  each  authorized  to  use  10 
MHZ  of  spectrum,  and  one  carrier, 
Nextel,  that  uses  SMR  spectrum.  There 
is  substantial  variation  among  different 
geographic  areas,  however,  in  terms  of 
the  nimiber  of  independent  firms  that 
are  currently  offering  mobile  wireless 
telephone  services,  the  time  frame  in 
which  additional  firms  are  expected  to 
enter  the  market  using  the  PCS  licenses 
described  above,  and  the  scope  of 
geographic  coverage  that  the  various 
carriers  can  offer,  in  light  of  the  fact  that 
their  networks  have  not  yet  been  fully 
built.  Most  of  the  relevant  geographic 
markets  have  between  four  and  six 
carriers  providing  mobile  wireless 
telephone  services  for  consumers  and 
business,  including  the  two  incumbent 
cellular  providers  and  Nextel.  The 
emergence  of  PCS  providers  has 
generally  resulted  in  lower  rates  and/or 
higher  quality  services  in  those  areas  in 
which  they  have  constructed  their 
networks.  Measured  by  current 
subscribers  and  revenues,  however,  the 
two  cellular  carriers  still  control  a  large 
share  of  the  market,  with  a  collective 
share  of  80%  or  more  in  many  markets. 

There  is  significant  differentiation 
among  the  mobile  wireless  telephone 
services  offered  by  different  carriers. 
Carriers  use  a  variety  of  different 
technologies,  offer  a  variety  of  service 
and  pricing  plans,  and  offer  a  variety  of 
product  bimdles  which  combine 
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wireless  telephone  service  with  other 
services  (such  as  paging  and  messaging 
services)  and/or  with  a  variety  of 
wireless  telephone  handsets.  For  a 
significant  segment  of  customers,  the 
services  offered  by  AT&T  and  Sprint 
PCS  appear  to  be  particularly  close 
substitutes,  hi  contrast  to  other  mobile 
wireless  telephone  service  providers 
that  offer  services  only  on  a  local  or 
regional  basis  on  their  own  facilities, 
both  AT&T  and  Sprint  PCS  have 
licenses  and  facilities  in  most  large 
metropolitan  areas  and  in  many  smaller 
metropolitan  areas  throughout  the 
country.  In  addition,  AT&T  and  Sprint 
are  two  of  the  largest  providers  of  long 
distance  telecommunications,  as  well  as 
a  wide  range  of  other 
telecommunications  services,  and 
therefore  have  a  high  degree  of  brand 
recognition.  For  customers  who  travel 
frequently,  and  therefore  use  their 
mobile  phones  frequently  outside  their 
home  metropohtan  areas,  the  broad 
geographic  coverage  provided  by  AT&T 
and  Sprint  is  an  important  competitive 
advantage.  Customers  of  other  wireless 
carriers  which  have  local  or  regional 
networks  may  be  able  to  place  and 
receive  calls  outside  of  their  "home" 
areas,  but  when  they  do  so,  they 
typically  incur  significant  "roaming" 
diarges  assessed  by  the  carrier  whose 
wireless  network  is  being  used.  Both 
AT&T  and  Sprint  have  attempted  to 
exploit  this  advantage  by,  among  other 
things,  offering  a  single-rate  national 
plan.' 

C.  Anticompetitive  Consequences  of  the 
Proposed  Merger 

The  complaint  alleges  that  AT&T's 
proposed  merger  with  TCI,  which 
would  result  in  AT&T's  acquisition  of 
TCI's  interest  in  Sprint  PCS,  may 
substantially  lessen  competition  in  the 
provision  of  mobile  wireless  telephone 
services  in  the  metropolitan  areas  of 
New  York  City;  Los  Angeles;  Dallas-Fort 
Worth;  San  Francisco-Oakland-San  Jose; 
Miami-Ft.  Lauderdale;  Minneapohs-St. 
Paul;  Seattle;  Pittsbuirgh;  Denver; 
Portland,  OR;  Sacramento;  Salt  Lake 
City;  Las  Vegas;  and  at  least  18  other 
metropolitan  markets.  In  each  of  these 
markets,  AT&T  is  one  of  two  Ucensed 
cellular  service  providers,  and  Sprint 
PCS  provides  mobile  wireless  telephone 
services  pursuant  to  a  PCS  license. 
AT&T  is  the  largest  or  second  largest 
provider  of  mobile  wireless  telephone 


services  in  these  markets,  which  are 
highly  concentrated.^ 

The  proposed  merger  may  affect  the 
incentives  that  govern  AT&T's 
competitive  behavior  (relating  to  either 
pricing  or  service  quality)  in  these 
markets.  When  a  firm  makes  pricing 
decisions  (or  decisions  on  potential 
investments  to  improve  service  quality) 
it  weighs  two  effects  that  its  decision 
may  produce.  A  higher  price  (or 
reduced  investment  in  service  quality) 
will  generate  greater  revenues  from 
those  customers  who  continue  to 
purchase  services  from  the  firm.  But  a 
higher  price  (or  reduced  service  quality) 
also  is  likely  to  cause  some  portion  of 
current  or  potential  new  customers  to 
purchase  services  from  a  competitor, 
thereby  reducing  the  firm's  revenues. 
Weighing  these  two  countervailing 
factors,  firms  attempt  to  choose  the 
price  (or  service  quality)  level  that  will 
maximize  their  profits. 

A  firm  that  acquires  a  full  or  partial 
equity  interest  in  a  competitor — as 
AT&T  proposes  to  do  here — will  face  a 
different  calculation  of  its  profit- 
maximizing  price  (or  service  quality) 
after  such  an  acquisition.  After  the 
acquisition,  some  portion  of  the 
customers  who  would  turn  to  a 
competitor  in  response  to  a  price 
increase  (or  decline  in  service  quality) 
would  likely  purchase  services  irom  the 
firm  being  acquired;  thus,  the  revenue 
generated  by  those  customers'  purchases 
will  continue  to  be  earned  indirectly 
(through  the  competitor  that  has  been 
acquired)  by  the  firm  raising  its  price  (or 
lowering  its  service  quality).  Thus  an 
acquisition  can  cause  an  individual 
firm,  acting  unilaterally,  to  raise  its 
price  more  than  it  would  have  otherwise 
(or  invest  less  in  service  quality  than  it 
would  have  otherwise)  because  its 
profit-maximizing  price  will  be  higher 
(or  service  quality  lower)  as  a  result  of 
the  acquisition.  These  adverse  effects 
are  greater  to  the  extent  that  the  service 
offered  by  the  acquired  firm  is  a 
particularly  close  substitute  for  the 
service  offered  by  the  acquiring  firm. 
Under  those  conditions,  a  larger  share  of 
the  customers  who  switch  service 
providers  as  a  result  of  a  price  increase 


(or  reduction  in  quality)  will  switch  to 
the  acquired  firm.' 

In  light  of  the  high  level  of 
concentration  in  mobile  wireless 
telephone  services  markets,  and  the  fact 
that  AT&T  and  Sprint  PCS  services 
appear  to  be  close  substitutes  for  one 
another  for  a  significant  segment  of 
customers,  the  Department  was 
concerned  that  the  acquisition  of  a 
substantial  portion  of  the  equity  of 
Sprint  PCS  by  AT&T  could  reduce 
AT&T's  incentive  to  compete 
aggressively  in  those  areas  in  which 
Sprint  PCS  is  a  significant  rival  and 
thereby  lead  to  higher  prices  or  reduced 
service  quality  for  mobile  wireless 
telephone  services.* 

It  appears  unlikely  that,  in  the 
immediate  future,  entry  into  the 
relevant  markets  will  be  sufficient  to 
mitigate  this  competitive  harm.  For  at 
least  the  next  two  years,  the  only 
potential  entrants  will  be  firms  using 
the  spectrum  already  allocated  for  PCS 
by  the  FCC.  While  the  FCC  may 
eventually  allocate  additional  spectrum 
which  could  be  used  to  provide  mobile 
wireless  telephone  services,  it  is 
unlikely  that  such  spectrum  could  be 
allocated  and  licensed,  and  that 
licensees  could  construct  their  networks 
and  begin  offering  service,  within  the 
next  two  years.  Additional  entry  within 
the  next  two  years  may  come  from  firms 
using  the  spectrum  that  the  FCC  has 
already  allocated  for  PCS.  However,  in 


>  "Single  Rate"  refers  to  plans  that  involve  a  flat 
per  minute  usage  charge,  regardless  of  the  location 
at  which  the  call  originates  or  terminates.  These 
plans  usually  require  the  purchase  of  a  minimum 
number  of  minutes  per  month. 


•The  Department  of  Justice  utilizes  the 
Herflndahl-Hirschman  Index  ("HHI")  as  a  measure 
of  market  concentration.  The  HHI  is  calculated  by 
summing  the  squares  of  the  market  shares  of  every 
firm  in  the  relevant  market.  A  market  virith  an  HHI 
level  greater  than  1,800  is  considered  highly 
concentrated.  Department  of  Justice  Federal  Trade 
Commission  Horizontal  Merger  Guidelines  §  1.5 
(April  2,  1992.  revised  April  8,  1997).  Here,  most 
if  not  all  of  the  relevant  markets  have  pre-merger 
HHIs  well  over  2500. 


'  Another  factor  that  affects  the  magnitude  of  the 
potential  price  effects  is  the  size  of  the  equity 
interest  that  has  been  acquired.  If  a  100%  equity 
interest  has  been  acquired,  the  acquiring  firm  will 
recapture  100%  of  the  revenue  earned  by  the 
acquired  firm  from  customers  who  switch  as  a 
result  of  the  price  increase.  If  a  20%  equity  interest 
has  been  acquired,  only  20%  of  that  revenue  would 
be  recaptured.  Thus,  all  other  things  equal, 
acquisition  of  a  larger  equity  interest  in  the 
acquired  firm  will  generate  larger  adverse  price 
effects  than  would  the  acquisition  of  a  smaller 
interest. 

■Acquisitions  of  shares  with  significant  voting 
rights  may  raise  additional  competitive  concenu, 
beyond  those  described  here  in  connection  with 
acquisitions  of  equity  interests.  An  acquisition  of 
voting  rights  may  allow  the  acquiring  firm  to  exert 
control  or  influence  over  the  competitive  behavior 
of  the  acquired  firm  in  ways  that  reduce 
competition.  These  concerns  are  not  present  in  this 
case.  Sprint  will  retain  a  majority  of  the  voting 
power  (53%)  of  the  Sprint  PCS  shares  and  the 
voting  rights  conferred  by  TQ's  Sprint  PCS 
investment  are  insignificant.  Furthermore,  Section 
V1.D.  of  the  proposed  Final  Judgment  will  prohibit 
the  trustee  from  even  voting  those  shares  during  the 
pre-divestiture  period.  The  Department  also 
considered  whether  the  proposed  acquisition  would 
distort  the  incentives  of  Sprint  PCS  to  compete  in 
this  market  and  concluded  that  this  was  not  a 
significant  risk.  The  defendants  will  be  under  a 
court  order  to  divest  the  Sprint  PCS  stock.  Thus, 
there  is  no  prospect  that  AT&T  will  ultimately 
control  Sprint  PCS  and  no  reason  to  believe  that 
Sprint  PCS's  incentives  to  compete  with  AT»T 
during  the  pre-divestiture  petioa  will  be 
diminished. 


2512 


Federal  Register /Vol.  64,  No.  9 /Thursday,  January  14,  1999 /Notices 


that  time  franie,  it  appears  unUkely  that 
a  firm  could  ccquire  a  sufficient  number 
of  PCS  licenses  and  construct  its 
networks  so  as  to  be  able  to  offer 
geographic  cc  verage  comparable  to 
AT&T's  and  Sprint  PCS's  nearly 
nationwide  footprint. 

For  these  reasons,  the  Department 
concluded  th|t  the  merger  as  proposed 
may  substantially  lessen  competition,  in 
violation  of  s^tion  7  of  the  Clayton  Act, 
in  the  provision  of  mobile  wireless 
telephone  services  in  those  markets 
where  AT&T  {s  one  of  two  cellular 
licensees  and ! where  Sprint  PCS  also 
provides  mobile  wireless  telephone 
services.^ 

ni.  Explanatii  m  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  will 
preserve  competition  in  the  sale  of 
mobile  wireleps  services  in  the  relevant 
geographic  markets  by  requiring  the 
defendants  to  execute  a  complete 
divestiture  of  |the  Sprint  PCS  stock.  This 
divestiture  wjll  eliminate  the  change  in 
market  structure  caused  by  the  merger; 
after  this  diveeUture,  AT&T  would  be 
unable  to  recapture  any  of  the  revenues 
that  might  be  diverted  from  AT&T  to 
Sprint  PCS  as  a  result  of  an  increase  in 
the  price  of  AT&T's  mobile  wireless 
telephone  services. 

In  merger  ctses  in  which  the 
Department  s^eks  a  divestitute  remedy, 
the  Department  requires  completion  of 
the  divestiture  within  the  shortest  time 
period  reasonable  under  the 
draunstance).  In  this  case,  the 
proposed  Fin$l  Judgment  requires  that 
Liberty's  holcttngs  of  Sprint  PCS  be 
reduced  to  10%  or  less  of  the 
outstanding  Sprint  PCS  stock  by  May 
2002,  approximately  three  years  from 
the  expected  date  of  entry  of  the  decree, 
and  that  the  holding  be  divested 
completely  bj(  May  2004,  approximately 
five  years  froi^  the  expected  entry  of  the 
decree. 

These  time  beriods  for  divestiture  are 
significantly  longer  than  the  Department 
ordinarily  woiild  accept.  The 
Department  believes  they  are 
appropriate  iij  this  case,  however, 
because  of  concerns  that  a  more  rapid 
divestitiue  might  harm  competition  by 
adversely  affecting  Sprint's  ability  to 

*  AT&T  also  ofT^rs  mobile  wireless  telephone 
services  in  other  aeographic  areas,  using  PCS 
licenses.  AT&T's  ^larket  share  in  those  markets, 
which  it  has  only  l-ecently  entered,  is  considerably 
smaller  than  its  si|are  in  markets  where  AT&T  has 
a  cellular  license.  |Tbe  Department  has  reached  no 
judgment  as  to  thi  competitive  effects  of  the 
proposed  merger  jn  those  markets.  To  the  extent 
that  the  merger  might  produce  anticompetitive 
effects  in  those  m^kets,  however,  the  divestiture 
requirements  in  tite  proposed  Final  Judgment 
would  provide  anjeffective  remedy. 


raise  capital  to  complete  the  build  out 
of  its  wireless  network.  Sprint 
anticipates  that  it  will  have  near-term 
needs  for  a  substantial  amount  of 
capital,  both  debt  and  equity,  in  order 
to  purchase  and  deploy  additional 
infrastructiue  for  its  wireless  network.  A 
complete  divestiture  in  the  time  period 
required  by  the  Department  in  the 
typical  case  (e.g.,  six  months) 
potentially  could  adversely  affect  the 
value  of  new  stock  that  would  be  issued 
by  Sprint,  thereby  increasing  its  cost  of 
raising  additional  capital  and 
potentially  delaying  or  limiting  the 
completion  of  Sprint's  wireless  network 
construction  efforts.  i° 

Sprint's  wireless  business  has 
recently  been  restructiued  through 
transactions  in  which  TCI's  former 
partnership  interest  in  the  business  was 
converted  to  TCI's  current  holding  of 
Sprint  PCS  stock.  In  coimection  with 
that  restructiuing.  Sprint,  TQ,  and 
others  negotiated  contractual  limitations 
on  the  ability  of  TQ  to  sell  its  Sprint 
PCS  shares  during  the  period  in  which 
Sprint  would  be  seeking  to  raise  capital 
for  its  build  out.  The  proposed  Final 
Judgment  will  not  interfere  in  any  way 
with  TCI's  compUance  with  its 
contractual  obligations  pursuant  to  the 
Sprint  PCS  restructuring. 

The  terms  of  the  proposed  Final 
Judgment  reflect  a  balancing  of  the 
potential  harm  to  competition  that 
might  arise  from  a  divestiture  that 
proceeds  either  too  slowly  or  too 
rapidly.  By  permitting  the  divestiture  of 
the  Sprint  PCS  shares  to  be 
accomplished  by  a  trustee  over  a  period 
of  five  years,  the  proposed  Final 
Judgment  should  minimize  the  risk  of 
any  potential  adverse  effect  on  Sprint's 
build  out  of  its  wireless  network.  The 
anticompetitive  effects  that  could  arise 
from  the  ownership  of  a  substantial 
interest  in  Sprint's  PCS  business  by  a 
subsidiary  of  AT&T  are  addressed  by  the 
requirement  that  a  major  portion  of  the 
Sprint  PCS  holding  be  divested  within 
three  years,  and  that  there  be  a  complete 
divestiture  within  five  years.  In 
addition,  other  supplementary 
provisions  in  the  Final  Judgment, 
described  below,  are  designed  to  reduce 
the  risk  that  AT&T's  partial  ownership 
of  Sprint  PCS  would  create 
anticompetitive  incentives  during  the 


'"Sprint  has  also  expressed  concerns  that  if 
AT&T  were  to  control  the  divestiture  of  Sprint  PCS 
stock,  it  could  strategically  time  the  sale  of  those 
shares  so  as  to  exacerbate,  rather  than  mitigate,  any 
possible  adverse  effect  on  the  value  of  Sprint  PCS 
stock  that  might  be  issued  by  Sprint.  Unlike  the 
usual  divestitures  in  consent  decrees  entered  into 
by  the  Department,  the  acquiring  firm  here  (AT&T) 
will  not  be  permitted  a  period  of  time  to  accomplish 
the  divestiture:  rather,  it  will  go  immediately  to  a 
trustee  who  will  effect  the  sale  of  the  stock. 


interim  period  before  the  completion  of 
the  required  divestitures. 

Section  VI.  A.  of  the  proposed  Final 
Judgment  requires  all  economic  benefits 
of  the  Sprint  PCS  Holding  to  inure 
exclusively  to  the  benefit  of  the  holders 
of  Liberty  Media  Tracking  Shares,  and 
forbids  AT&T  from  engaging  in  any 
transaction  that  would  directly  or 
indirectly  transfer  such  benefits  to 
AT&T  or  to  any  other  class  of  AT&T 
shareholders.  It  also  requires  AT&T  to 
adhere  to  the  Policy  Statement 
Regarding  Liberty  Tracking  Stock 
Matters  that  is  an  exhibit  to  its  merger 
agreement.  Section  VI.B.  requires  "TCI  to 
complete  the  amendment  of  the  Liberty 
certificate  of  incorporation  and  bylaws, 
contemplated  by  its  merger  agreement 
with  AT&T,  and  to  appoint  the  Class  B 
and  Class  C  Directors  of  Liberty,  prior  to 
the  consiunmation  of  the  merger. 
Section  VI.C.  requires  AT&T  to  form  the 
Capital  Stock  Committee  contemplated 
by  its  merger  agreement.  The  Policy 
Statement,  the  amendment  of  Liberty's 
certificate  of  incorporation  and  bylaws, 
and  the  Capital  Stock  Committee  are 
integral  parts  of  the  framework 
estabUshing  the  governance 
arrangements  for  Liberty,  and 
controlling  certain  financial 
relationships  between  and  among  the 
various  classes  of  stock  issued  by  AT&T 
Corp.,  including  the  Liberty  Media 
Tracking  Stock.  Section  VI.F.  of  the 
proposed  Final  Judgment  is  also 
intended  to  ensiue  substantial 
separation  between  Liberty's  Sprint  PCS 
holding  and  AT&T's  wireless  business, 
by  restricting  Liberty's  ability  to  acquire 
any  interest  in  AT&T's  wireless 
business. 

Collectively,  these  provisions  are 
meant  to  promote  a  "hold  separate" 
relationship  between  AT&T  and  its 
Sprint  PCS  holdings  during  the  pre- 
divestiture  period,  (i)  reducing  the  risk 
that  Liberty  will  be  operated  for  the 
benefit  of  holders  of  other  classes  at 
AT&T  stock  (including  those  other 
shareholders  who  will  collectively  own 
and  control  AT&T's  wireless  business), 
rather  than  for  the  benefit  of  the  Liberty 
Tracking  Stock  shareholders,  and  (ii) 
reducing  the  risk  that  AT&T  could 
recapture  any  of  the  revenues  that  might 
be  diverted  to  Sprint  PCS  as  a  result  of 
an  AT&T  price  increase,  because  the 
holders  of  the  Liberty  Media  tracking 
stock,  rather  than  the  shareholders  of 
AT&T's  wireless  business,  would  be  the 
beneficiaries  to  the  extent  that  AT&T 
customers  svkritch  to  Sprint  PCS. 

As  a  general  matter,  the  Department 
does  not  believe  that  decree  restrictions 
dealing  with  corporate  governance 
arrangements  and  the  separation  of 
economic  interests  among  different 
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components  of  a  single  corporate 
enterprise  are  an  appropriate  remedy  for 
the  anticompetitive  effects  that  might 
arise  from  mergers  and  acquisitions. 
Such  restrictions  will  have  limited 
efficacy  as  a  long-term  protection 
against  anticompetitive  effects,  and  may 
require  ongoing  oversight  of  the  conduct 
of  a  corporation's  internal  affairs  that 
neither  the  Department  nor  a  Court  is 
well-suited  to  perform  on  an  ongoing 
basis.  The  proposed  settlement  of  this 
case  adopts  such  provisions  only 
because  of  the  imique  factors  that  are 
present  here,  and  only  as  an  interim 
measure  designated  to  mitigate  any 
anticompetitive  incentives  that  could 
otherwise  arise  diuing  the  unusually 
lengthy  period  permitted  for  complete 
divestiture. 

Sections  FV  and  V  of  the  proposed 
Final  Judgment  set  forth  the  process  and 
substantive  requirements  for  the 
complete  divestiture  of  the  Sprint  PCS 
Holding,  a  divestiture  that  will  cure  the 
potential  anticompetitive  effects  of  the 
AT&T/TCI  merger.  Prior  to  the  closing 
of  the  merger,  TQ  is  required  to 
estabUsh  a  trust,  appoint  a  trustee,  and 
transfer  the  Sprint  PCS  Holding  to  the 
trust.  TCI  must  secure  the  Department's 
approval  of  both  the  terms  of  the  trust 
agreement  and  the  appointment  of  the 
trustee  nominated  by  TO.  The  trustee 
will  have  the  obligation  and  the  sole 
responsibility  for  executing  the 
divestiture  of  the  Sprint  PCS  Holding." 
The  trustee  is  required,  by  Section  V.B., 
to  exercise  this  responsibility  in  a 
manner  reasonably  calculated  to 
maximize  the  value  of  the  Sprint  PCS 
Holding  to  the  holders  of  Liberty  Media 
Tracking  Shares.  The  trustee  is 
prohibited  from  considering  possible 
costs  or  benefits  of  a  sale  to  AT&T 
(Section  V.B.),  from  consulting  with 
AT&T,  with  any  Liberty  director 
appointed  by  AT&T,  or  with  any  Liberty 
director,  officer,  or  shareholder  who 
owns  a  substantial  interest  in  AT&T, 
concerning  the  sale  of  the  Sprint  PCS 
stock  (Section  V.C).  The  trustee  will, 
however,  consult  with  the  Class  B  and 
Class  C  directors  of  Liberty,  who  will  be 
appointed  by  TCI  prior  to  the 
completion  of  the  merger.  The  trustee  is 
also  prohibited  from  voting  the  Sprint 
PCS  shares. 

By  requiring  the  trustee  to  act  solely 
in  the  interests  of  the  Liberty  Media 


"The  Sprint  PCS  shares  may  be  sold  either  in  the 
public  markets  or  in  a  private  sale  negotiated  with 
an  identified  buyer.  With  respect  to  a  private  sale, 
the  proposed  Final  Judgment  requires  prior  notice 
to  the  Department,  so  that  the  Department  can 
ensure  that  such  a  sale  would  not  raise  competitive 
concerns.  There  is  no  such  requirement  with 
respect  to  sales  in  the  public  market,  where  there 
is  no  means  of  determining  in  advance  who  the 
buyer  would  be. 


Tracking  Stock  shareholders,  the 
proposed  Final  Judgment  seeks  to 
minimize  any  possibility  that  the 
divestiture  would  be  carried  out  in  a 
manner  designed  to  provide 
anticompetitive  benefits  to  AT&T's 
wireless  business. 

Collectively,  these  provisions  of  the 
proposed  Final  Judgment  are  meant  to 
provide  a  structural  remedy  (i.e., 
complete  divestitiu^)  for  the 
anticompetitive  effects  that  might 
otherwise  result  frtim  the  acquisition;  to 
minimize  the  risk  that  this  strucural 
remedy  might  adversely  affect 
competition  by  impairing  Sprint's 
ability  to  raise  capital  to  complete  its 
wireless  build  out  (by  affording  a 
reasonable  period  of  time  in  which  to 
complete  the  divestiture):  and  to 
minimize  the  possibility  of  interim 
competitive  harm  dining  the  period 
prior  to  completion  of  the  divestiture. 

In  order  to  ensure  compliance  with 
the  Final  Judgment,  Section  VII 
authorizes  plaintiff  to  conduct  an 
inspection  of  the  defendant's  records. 
Plaintiff  may  copy  any  records  under 
the  control  of  the  defendant,  interview 
officers,  employees  and  agents  of  the 
defendant,  and  request  that  the 
defendant  submit  written  reports.  The 
inspection  is  subject  to  any  legally 
recognized  privilege.  All  information 
obtained  by  plaintiff  under  section  VII 
will  be  held  as  confidential  except  in 
the  coiu-se  of  legal  proceedings  to  which 
the  United  States  is  a  party,  or  for 
purposes  of  securing  compliance  with 
the  Final  Judgment,  or  as  otherwise 
required  by  law. 

Section  IX  of  the  proposed  Final 
Jud^ent  provides  that  the  Court  will 
retain  jurisdiction  over  this  action,  and 
permits  the  parties  to  apply  to  the  Court 
for  any  order  necessary  or  appropriate 
for  the  modification  of  the  Final 
Judgment.  In  the  Department's  view,  a 
complete  legal  and  economic  separation 
between  AT&T's  wireless  business  and 
the  Sprint  PCS  Holdings  would 
constitute  a  material  change  in 
circumstances  that  would  justify 
termination  of  the  divestiture  obligation. 
Section  IX  also  provides  for  the  Court's 
continuing  jurisdiction  to  interpret  or 
enforce  the  Final  Judgment. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impeiir  nor 


assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act.  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  pubUc  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  pubUcation  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  E)epartment  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Donald  J.  Russell.  Chief, 
Telecommunications  Task  Force. 
Antitrust  Division.  United  States 
Department  of  Justice,  1401  H  Street. 
NW.  Suite  8000.  Washington.  DC  20530. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  plaintiff  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  action  to  block 
consummation  of  the  merger.  The 
plaintiff  is  satisfied,  however,  that  the 
divestiture  of  the  Sprint  PCS  Tracking 
Stock  and  other  relief  contained  in  the 
proposed  Final  Judgment  will  preserve 
competition  in  the  provision  of  mobile 
wireless  telephone  services,  and  that 
there  is  no  competition-related  reason  to 
seek  to  block  the  merger. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
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which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  Jn  the  public  interest."  In 
maldng  that  determination,  the  court 
may  consider-^ 

(1)  The  competitive  impact  of  such 
jud^ent,  incluiding  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  l)earing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impadt  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  speciRc  injury  from  the  violations 
set  forth  in  the  Complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial.  j    ' 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  United  States  Court  of  Appeals  for 
the  D.C.  Qrcuit  recently  held,  this 
statute  permit$  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  rtmedy  secured  and  the 
specific  allegaftions  set  forth  in  the 
government's  bomplaint,  whether  the 
decree  is  suffitiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  56  F-3d  1448, 1461-62  (D.C. 
Cir.  1995). 

In  conductihg  this  inquiry,  "[tlhe 
Court  is  nowhiere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  vf hich  might  have  the  effect 
of  vitiating  th«  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decrefc  process."  ^^  Rather, 

(a)bsent  a  show  ng  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  pi^blic  interest  finding,  should 
*  *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  art  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
(CCH)  1 61,506,  at  71.980  (W.D.  Mo. 
1977). 

Accordingl; ',  with  respect  to  the 
adequacy  of  t|ie  relief  secured  by  the 
decree,  a  couijt  may  not  "engage  in  an 

'    "119  Cong.  Re^.  24598  (1973).  See  United  States 
V.  Gillette  Co..  40i  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  A|>PA.  Although  the  APPA 
authorizes  the  us*  of  additional  procedures,  15 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  in?oke  any  of  them  unless  it  believes 
that  the  comment^  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93d 
Cong.  2d  Sess.  8-6  (1974),  reprinted  in  U.S.C.C.A.N. 
6535,  6538. 


tmrestricted  evaluation  of  what  reUef 
would  best  serve  the  public."  United 
States  v.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988)  (citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083 
(1981));  see  also  Microsoft.  56  F.3d  at 
1460-62.  Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^' 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Coiut  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"" 

VIII.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  judgment. 

Respectfully  submitted, 
Donald  J.  Russell, 

Chief,  Telecommunications  Task  Force,  U.S. 
Department  of  Justice,  Antitrust  Division, 
1401  H  Street,  NW,  Suite  8000.  Washinpon, 
DC  20530,  (202)  5 1 4-562 1 . 
Dated:  December  30, 1998. 

Certificate  of  Service 

I  hereby  certify  that  copies  of  the  foregoing 
PlaintifTs  Competitive  Impact  Statement 


'^  Bechtel,  648  F.2d  at  666  (emphasis  added);  see 
BNS,  858  F.2d  at  463:  United  States  v.  National 
Broadcasting  Co..  449  F.  Supp.  1127. 1143  (CD. 
Cal.  1978):  Gillette.  406  F.  Supp.  at  716.  See  also 
Microsoft,  56  F.3d  at  1461  (whether  "the  remedies 
(obtained  in  the  decree  are)  so  inconsonant  with  the 
allegations  charged  as  to  fall  outside  of  the  'reaches 
of  the  public  interest' "). 

"  United  States  v.  American  Tel.  and  Tel.  Co., 
552  F.  Supp.  131. 151  (D.D.C  1982).  affd  sub  nom., 
Maryland  v.  United  States.  460  U.S.  1001  (1983) 
(quoting  Gillette  Co..  406  F.  Supp.  at  716);  United 
States  V.  Alcan  Aluminum.  Ltd..  605  F.  Supp.  619, 
622  (W.D.  Ky.  1985). 


were  served  by  band  and/or  first-class  U.S. 
mail,  postage  prepaid,  this  30th  day  of 
December.  1998  upon  each  of  the  parties 
listed  below; 

Betsy  Brady.  Esq  (by  hand).  Vice  President- 
Federal  Government  A&irs,  Suite  1000, 1120 
20th  Street,  NW,  Washington,  DC  20036, 
(Counsel  for  AT&T  Corp.). 
Kathy  Fenton  (by  hand),  Jones,  Day,  Reavis 
and  Pogue,  Suite  700. 1450  G  Street.  NW, 
Washington.  DC  20005,  (Coimsel  for  Tele- 
communications, Inc.), 
Peter  A.  Gray, 
Counsel  for  Plaintiff. 

[FR  Doc.  99-824  Filed  1-13-99;  8:45  am] 
MLUNQ  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

[Civil  Action  No.  1:98  CV  2172] 

United  States  v.  Medical  Mutual  of 
Ohio;  Public  Comments  and  United 
States'  Response  to  Comments 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h). 
the  United  States  publishes  below  the 
comment  received  on  the  proposed 
Final  Judgment  in  United  States  v. 
Medical  Mutual  of  Ohio,  Civil  Action 
1:98  CV  2172,  United  States  District 
Court  for  the  Northern  District  of  Ohio, 
Eastern  Division,  together  with  the 
response  of  the  United  States  to  the 
comment. 

Copies  of  the  response  and  the  pubUc 
comment  are  available  on  request  for 
inspection  and  copying  in  Room  400  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  7th  Street,  NW., 
Washington  DC  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Northern  District  of  Ohio,  Eastern 
Division,  201  Superior  Ave.,  Cleveland, 
Ohio,  44114. 
Rebecca  P.  Dick, 

Director  of  Civil  Non-Merger  Enforcement, 
Antitrust  Division. 

Response  of  the  United  States  to  Public 
Comments 

Piu^uant  to  the  requirements  of  the 
Antitrust  Procediues  and  Penalties  Act 
(the  "Tunney  Act"),  15  U.S.C.  16(b)-(h), 
the  United  States  hereby  responds  to 
pubUc  comments  received  regarding  the 
proposed  Final  Judgment. 

On  September  23, 1998,  the  United 
States  filed  a  Complaint  alleging  that 
Medical  Mutual  of  Ohio  ("Medical 
Mutual")  imlawfully  reduced  hospital 
discoimting  and  price  competition 
among  hospitals  in  the  Cleveland,  Ohio 
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area  in  violation  of  section  1  of  the 
Sherman  Act,  15  U.S.C.  1,  by  requiring 
hospitals  wishing  to  do  business  with  it 
to  agree  to  a  "Most  Favorable  Rates" 
("MFR")  provision.  Simultaneously,  the 
United  States  filed  a  proposed  Final 
Judgment,  a  Stipulation  signed  by  all 
parties  agreeing  to  the  entry  of  the 
proposed  Final  Judgment,  and  a 
Competitive  Impact  Statement  ("CIS"). 

The  proposed  Final  Judgment  and  CIS 
were  published  in  the  Federal  Register 
on  Thursday.  October  1, 1998  at  63  FR 
52.764  (1998).  A  summary  of  the  terms 
of  the  proposed  Final  Judgment  and  the 
CIS  and  directions  for  the  submission  of 
written  comments  were  published  in  the 
Washington  Post  for  seven  consecutive 
days  from  September  27  through 
October  3. 1998  and  in  the  Cleveland 
Plain  Dealer  from  September  27  through 
October  3, 1998.  The  60-day  period  for 
public  comment  expired  on  December  1. 
1998. 

The  United  States  received  one 
comment  on  the  proposed  Final 
Judgment,  from  University  Hospitals  of 
Cleveland  ("UHC").  Although  UHC  does 
not  oppose  the  entry  of  the  proposed 
Final  Judgment,  it  requests  that  the 
Final  Judgment  be  broadened  to  address 
certain  of  Medical  Mutual's  other 
contracting  practices  which,  UHC 
believes,  are  as  pernicious  to 
competition  as  Medical  Mutual's  use  of 
MFR  provisions.  After  careful 
consideration  of  UHC's  comment,  a 
copy  of  which  is  attached  to  this 
Response,  the  United  States  has 
concluded  that  the  additional  relief 
suggested  by  UHC  is  imrelated  to  the 
violations  investigated  by  the 
Department  and  alleged  in  the 
Complaint.  For  that  reason,  once  the 
comment  and  the  Response  have  been 
published  in  the  Federal  Register 
pursuant  to  15  U.S.C.  16(d).  the  United 
States  will  move  the  Court  to  enter  the 
proposed  Final  Judgment. 

I.  Background 

As  explained  more  fully  in  the 
Complaint  and  CIS,  defendant  Medical 
Mutual  is  the  largest  commercial  health 
care  insurer  in  the  Cleveland  Region. 
With  more  than  730,000  enrollees  there. 
Medical  Mutual  covers  approximately 
36%  of  the  commercially  insured 
population  and  accoimts  for 
approximately  25  to  30%  of  commercial 
payments  to  local  hospitals.  Nearly  all 
of  the  Cleveland  hospitals  depend  on 
Medical  Mutual  for  the  largest  share  of 
their  commercial  business. 

The  Complaint  alleges  that  starting  in 
1986,  Medical  Mutual  successfully 
imposed  a  MFR  provision  in  all  of  its 
contracts  with  acute  care  hospitals  in 
the  Cleveland  Region.  Such  provisions. 


sometimes  referred  to  as  "Most  Favored 
Nations"  or  "MFN"  provisions, 
typically  require  that  a  buyer  health 
plan  receive  a  rate  at  least  as  low  as  the 
lowest  rate  the  medical  provider  charges 
any  other  plan.  Medical  Mutual's  MFR 
provision,  however,  required  hospitals 
to  charge  any  smaller  commercial  health 
plan  rates  substantially  higher — 15  to 
30%  higher — than  it  charged  Medical 
Mutual.  This  buffer  gave  Medical 
Mutual  a  significant  advantage  over  its 
rivals  in  the  purchase  of  hospital 
services  and  insulated  Medical  Mutual's 
plans  from  price  competition. 

The  Complaint  also  charges  that 
Medical  Mutual's  enforcement  of  its 
MFR  clause  prevented  Medical  Mutual's 
competitors  from  lowering  their  hospital 
costs  through  more  efficient  or  better 
management  of  hospital  services,  raised 
the  cost  of  hospital  services  and  health 
insurance  for  businesses  and  consimiers 
in  the  Cleveland  area,  and  suppressed 
innovation  in  the  local  health  insurance 
industry.  The  United  States  believes 
that  these  actions,  along  with  the  other 
conduct  alleged  in  the  Complaint, 
violated  section  1  of  the  Sherman  Act. 

In  September  1998,  the  parties 
stipulated  that  the  profwsed  Final 
Judgment  be  entered  by  this  Court  to 
settle  this  action.  The  proposed  Final 
Judgment,  if  entered,  will  enjoin  and 
restrain  Medical  Mutual  from  adopting, 
maintaining,  or  enforcing  in  the 
Cleveland  Region  a  Most  Favorable 
Rates  requirement  or  any  policy, 
practice,  rule,  or  contractual  provision 
having  the  same  purpose  or  effect.  In 
addition,  the  proposed  Final  Judgment 
will  prohibit  Medical  Mutual  from 
directly  or  indirectly  requiring  hospitals 
participating  in  its  panels  to  disclose  the 
rates  such  hospitals  charge  any  non- 
governmental payer  except  in  extremely 
limited  circumstances. 

n.  Response  to  Public  Comment 

UHC  submitted  the  only  comment  in 
response  to  the  proposed  Final 
Judgment,  urging  that  the  proposed 
Final  Judgment  be  modified  to  address 
other  allegedly  anticompetitive 
contracting  schemes  by  Medical  Mutual, 
not  just  its  use  of  the  MFR  provision. 
Specifically.  UHC  alleges  that  Medical 
Mutual  has  entered  into  a  fourteen-year 
restrictive  agreement  with  UHC's  main 
competitor  in  the  Cleveland  area,  the 
Cleveland  Clinic  Foundation  ("CCF"). 
which  explicitly  provides  that  the  rates 
CCF  charges  Medical  Mutual  will 
dramatically  increase  if  Medical  Mutual 
includes  UHC  or  UHC's  affiliate  hospital 
in  its  "SuperMed"  managed  care  panels. 
UHC  believes  that  this  provision 
violates  the  antitrust  laws  by  reducing 
consumers'  choice  of  health  care 


providers,  stifling  competition,  and 
raising  UHC's  costs  of  doing  business. 

The  United  States  believes  that  UHC's 
comment  provides  no  justification  for 
reconsidering  the  merits  of  the  proposed 
Final  Judgment.  First,  selective  or 
exclusionary  contracting  is  not 
necessarily  anticompetitive.  See  Smith 
V.  Northern  Michigan  Hospitals,  Inc., 
^03  F.2d  942  (6th  Cir.  1983)  ("not  all 
exclusive  dealing  contracts  even  by  a 
monopolist  are  illegal").  Indeed, 
selective  or  exclusive  contracting  by 
health  plans  and  providers  can  in  some 
circumstances  be  procompetitive;  health 
plans  and  providers  can  use  such 
provisions  to  direct  patient  volume  to 
providers  in  exchange  for  lower  prices 
and/or  higher  quality  services,  and  any 
savings  can  be  passed  on  to  subscribers 
in  the  form  of  lower  premiums.  See 
Jefferson  Parish  Hospital  District  No.  2 
V.  Hyde,  466  U.S.  2,  45  (1984);  U.S. 
Healthcare,  Inc.  v.  Healthsource,  Inc. 
986  F.2d  589.  594  (1st  Cir.  1993); 
Interface  Group  v.  Massachusetts  Port 
Auth..  816  F.2d  9, 11-12  (1st  Cir.  1987), 

Second,  the  agreement  between 
Medical  Mutual  and  CCF  that  UHC 
alleges  is  anticompetitive  is  far  outside 
the  scope  of  the  Department's 
investigation,  which  was  limited  to 
Medical  Mutual's  use  and  enforcement 
of  its  MFR  provision.  The  Department 
did  not  purport  to  investigate — or 
remedy  through  the  proposed  Final 
Judgment — all  possible  anticompetitive 
conduct  by  Medical  Mutual.  Nothing  in 
the  proposed  Final  Judgment  limits  the 
ability  of  the  Department  to  look  into 
other  anticompetitive  conduct  by 
Medical  Mutual  in  the  future,  or 
restricts  the  right  of  private  parties, 
including  UHC,  to  pursue  the  full  range 
of  remedies  available  under  the  antitrust 
laws. 

m.  The  Legal  Standard  Governing  the 
Court's  Public  Interest  Determination 

Section  2(e)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(e),  requires  that  the  Court's  entry  of 
the  proposed  Final  Judgment  be  in  the 
public  interest.  The  Act  permits  a  court 
to  consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  and  compliance 
mechanisms  are  adequate,  and  whether 
the  decree  may  harm  third  parties.  See 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448,  1461-62  (D.C.  Cir.  1995). 
Consistent  with  Congress'  intent  to  use 
consent  decrees  as  an  effective  tool  of 
antitrust  enforcement,  the  Court's 
function  is  "not  to  determine  whether 
the  resulting  array  of  rights  and 
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liabilities  is  t  le  one  that  will  best  serve 
society,  but  c  nly  to  confirm  that  the 
resulting  settlement  is  within  the 
reaches  of  thi  public  interest."  Id.  at 
1460  (internal  quotations  omitted);  see 
also  United  ^tates  v.  Bechtel  Corp.,  648 
F.2d  660,  66^  {9th  Cir.),  cert,  denied. 
454  U.S.  108$  (1981).  As  a  result,  a 
court  should  ;withhold  approval  of  a 
proposed  coiisent  decree  "only  if  any  of 
the  terms  appear  ambiguous,  if  the 
enforcement  mechanism  is  inadequate, 
if  third  parties  will  be  positively 
injured,  or  if  jlhe  decree  otherwise 
makes  'a  moQkery  of  judicial  power.' " 
Massachusetts  School  of  Law  at 
Andover,  Ind  v.  United  States,  118  F.3d 
776,  783  (D.d  Cir.  1997)  (quoting 
Microsoft.  56]F.^d  at  1462).  None  of 
these  conditions  are  present  here.  The 
proposed  Final  Judgment  is  closely 
related  to  the{  allegations  of  the 
Complaint,  die  terms  are  unambiguous, 
-the  enforcement  mechanism  adequate, 
and  third  patties  vdll  not  be  harmed  by 
entry  of  this  ludgment.  The  conduct 
investigated—Medical  Mutual's  use  of  a 
MFR  clause  to  inhibit  competition — is 
fully  remediad  in  the  proposed  Final 
Judgment.  Tne  fact  that  Medical  Mutual 
may  be  acting  in  other  ways  detrimental 
to  competitioii  is  simply  not  the  issue 
here,  and  can!  be  addressed  by  means 
still  availably  to  UHC. 

rv.  Conclusion 

The  Unite<^  States  has  concluded  that 
the  proposed  Final  Judgment 
reasonably,  adequately,  and 
appropriate!)!  addresses  the  harm 
alleged  in  thd  Complaint.  As  required  by 
the  Tunney  4ct.  the  United  States  will 
publish  the  piublic  comment  and  this 
response  in  the  Federal  Register.  After 
such  publication,  the  United  States  will 
move  this  Cotirt  for  entry  of  the 
proposed  Finel  Judgment  based  on  this 
Court's  detertnination  that  the  Decree  is 
in  the  pubUc  interest. 

RespectiuUy  submitted. 

Paul  J.  O'Donntell, 

Jean  Lin, 

Frederick  S.  Y^ung, 

Attorneys,  Ant^rust  Division,  Health  Care 
Task  Force.  U.S.  Dept.  of  Justice,  325  7th 
Street.  NW.,  Siiite  400.  Washington,  DC 
20530.  (202)  6i6-5933. 

Emily  M.  Sweoney, 

United  States  Attorney.  Northern  District  of 
Ohio,  1800  BanJc  One  Center.  600  Superior 
Ave..  E..  Cleveltind.  Ohio  441 14-2600.  (216) 
622-3600. 

Federal  Expres  i 
December  7, 1998. 

Re:  United  Staies  v.  Medical  Mutual  of  Ohio 
The  Hon.  Gail  Kursh, 


Chief  Healthcare  Task  Force,  325  Seventh 
Street.  NW.  Room  404.  Antitrust 
Division,  Department  of  Justice. 
Washington.  DC  20530. 

Dear  Ms.  Kursh:  We  represent  University 
Hospitals  of  Cleveland  ("UHC")  and  hereby 
submit  these  comments  regarding  the 
proposed  consent  decree  (the  "Consent 
Decree")  entered  into  by  the  United  States  of 
America  and  Medical  Mutual  of  Ohio 
("Medical  Mutual")  on  September  23. 1998. 
The  Consent  Decree  abrogates  Medical 
Mutual's  requirement  that  any  hospital  in  the 
Cleveland  area  wishing  to  do  business  with 
it  agree  to  a  "Most  Favorable  Rates"  ("MFR") 
provision.  In  announcing  the  Consent  Decree, 
the  Justice  Department  stated  that:  "(ajs  a 
result  of  the  Department  of  Justice's 
settlement  of  this  suit,  competition  in  the 
health  insurance  and  hospital  services 
market  will  be  restored  in  the  Cleveland  area 
for  the  benefit  of  businesses  and  consumers." 
UHC  submits  these  comments  because  UHC 
believes  that  the  Consent  Decree  should  be 
broadened  to  address  Medical  Mutual's  other 
equally  egregious  contracting  practices  that 
directly  impact  and  lessen  competition  in  the 
Cleveland  area  market  place.'  The  MFR 
provision  is  but  one  means  used  to  suppress 
competition.  We  urge,  based  on 
considerations  of  justice,  fairness  and 
expediency,  that  the  Consent  Decree  he 
modiHed  to  deal  sjiecifically  with  Medical 
Mutual's  other  anticompetitive  contracting 
schemes,  not  just  its  use  of  the  MFR 
provision. 

While  the  Consent  Decree  purports  to 
rectify  Medical  Mutual's  anticompetitive 
conduct,  it  focuses  almost  exclusively  on 
Medical  Mutual's  use  of  the  MFR  provision, 
which  requires  Cleveland  area  hospitals  to 
charge  any  non-governmental  health  plan 
with  a  total  dollar  volume  of  services  lower 
than  that  of  Medical  Mutual,  rates  equal  to 
or  higher  than  the  rates  such  hospitals  charge 
Medical  Mutual  for  services  to  its  traditional 
indemnity  subscribers.  To  avoid  significant 
penalties  for  violating  the  MFR  provision. 
Cleveland  area  hospitals  charged  Medical 
Mutual's  competitors  significantly  more, 
often  15%-30%  more,  than  they  have  charged 
Medical  Mutual  for  identical  services. 

The  Comftetitive  Impact  Statement  in  this 
case  found  that  the  MFR  provision  directly 
increased  the  costs 'of  hospital  services  for 
other  plans,  businesses,  and  consumers  and 
discouraged  innovation  in  the  design  of 
health  insurance  plans  and  in  the  delivery  of 
hospital  services.  The  Consent  Decree 
prohibits  Medical  Mutual  from  "adopting, 
maintaining,  or  enforcing  in  the  Cleveland 
Region  a  Most  Favorable  Rates  Requirement 
or  any  policy,  practice,  rule  or  contractual 
provision  having  the  same  purpose  or  effect." 
However,  the  Consent  Decree  fails  to  address 
another  equally  anticompetitive  provision 
found  in  Medical  Mutual's  contracts  for  its 
SuperMed  products. 

Medical  Mutual's  SuperMed  products  refer 
to  a  group  of  health  insurance  programs, 


including  SuperMed  Classic,  a  preferred 
provider  organization;  SuperMed  Plus,  a 
hospital  and  physician  preferred  provider 
organization;  SuperMed  Select,  a  hospital 
and  physician  point-of-service  plan;  and 
SuperMed  HMO,  a  health  maintenance 
organization.  Under  SuperMed.  insureds  are 
permitted  to  receive  their  care  from  a  closed 
panel  of  physicians  and  hospitals  offered  by 
SuperMed. 

Since  their  creation  in  1991,  Medical 
Mutual  SuperMed  products  have  never  been 
included  in  a  Medical  Mutual  contract  with 
UHC.  Their  absence  from  Medical  Mutual's 
contracts  with  UHC  is  explained  by  an 
anticompetitive,  exclusionary  provision 
found  in  Medical  Mutual's  Sup)erMed 
contract  with  the  Cleveland  Clinic 
Foundation  ("CCF").  UHC's  primary 
competitor  in  the  Cleveland  region.  UHC  has 
been  advised  that  the  Medical  Mutual/CCF 
SuperMed  contract  (the  "Contract")  provides 
that  the  rates  that  CCF  charges  Medical 
Mutual  will  dramatically  increase  if  Medical 
Mutual  contracts  for  SuperMed  insurance 
with  UHC  or  UHC's  affiliated  hospital. 
University  Hospitals  Health  System  Bedford 
Medical  Center  ("Bedford").  ^  UHC  and 
Bedford  are  the  only  hospitals  identified  in 
the  Contract  as  triggering  this  substantial 
monetary  penalty.^  Medical  Mutual  has 
indicated  to  UHC  that  the  extent  of  this  rate 
increase  would  be  so  draconian  that  Medical 
Mutual  will  not  consider  contracting  with 
UHC  for  SuperMed  insurance  until  the 
Contract  expires.  The  Contract  has  a 
fourteen-year  term  and  was  entered  into  only 
two  or  three  years  ago. 

The  Contract's  provision  targeting  UHC 
(the  "Target  provision")  has  had  the  same 
effect  as  Medical  Mutual's  MFR  provision. 
Both  stymie  competition  in  the  Cleveland 
area,  raise  prices  for  competitors,  businesses 
and  consumers,  and  discourage  product  and 
pricing  innovation  in  the  delivery  of  hospital 
services.  This  provision  automatically  bars 
UHC's  access  to  patients  while  inhibiting 
consimier  choice.  Patients  enrolled  in  the 
SuperMed  products  cannot  realistically  make 
provider  choices  based  on  cost  and  quality  of 
service  because  of  the  exorbitant  financial 
penalties  associated  with  using  out-of- 
network  services. 

As  the  Complaint  in  this  action  indicates. 
Medical  Mutual  is  the  largest  commercial 
health  insurer  in  the  Cleveland  area.  It  has 
over  730,000  enrollees  in  the  Cleveland  area, 
constituting  36%  of  the  commercially 
insured  population,  and  is  approximately 
twice  the  size  of  its  closest  competitor.  As  the 
Complaint  also  alleges.  Medical  Mutual 
accounts  for  approximately  25%-30%  of 
commercial  payments  to  Cleveland  area 
hospitals,  and  nearly  all  of  these  hospitals 
depend  on  Medical  Mutual  for  the  largest 
share  of  their  conunercial  business.  Within 
the  Medical  Mutual  lines  of  insurance,  the 


>  For  purposes  of  these  comments,  UHC  adopts 
the  definition  of  "Cleveland  area"  set  forth  in  the 
Consent  Decree,  which  referrto  Ashtabula. 
Cuyahoga,  Geauga.  Lake,  Lorain.  Medina,  and 
Wayne  Counties  in  Ohio. 


'  Review  of  the  Contract  is  necessary  for  the 
Department  of  Justice  to  investigate  Medical 
Mutual's  anticompetitive  contracting  practices. 
Accordingly,  the  Contract  should  be  reviewed  by 
the  Department  of  Justice  and  lodged  in  the  public 
record  to  facilitate  public  comment. 

^  Bedford  is  located  in  Cuyahoga  County  and  its 
primary  competitor  is  Marymount  Hospital,  which 
is  affiliated  with  CCF. 
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SuperMed  products  comprise  the  substantial 
majority  of  its  health  insurance  business. 
Moreover,  Medical  Mutual's  enrollment  has 
»  been  steadily  increasing  in  market  share 
among  commercial  insurers  for  the  last  five 
years.  Medical  Mutual's  increasing 
domination  of  the  commercial  insurance 
market  makes  its  refusal  to  deal  with  UHC  for 
SuperMed  products  a  growing  concern  for 
Cleveland  area  patients  and  businesses  and 
for  competition  as  a  whole. 

The  Target  provision  will  have 
significantly  negative  financial  effects  in  the 
Cleveland  area  marketplace.  The  two  biggest, 
most  diversified  hospitals  in  the  Cleveland 
area  are  UHC  and  CCF.  Both  hospitals  offer 
a  wide  range  of  primary  through  tertiary 
inpatient  and  ambulatory  services;  both 
hospitals  have  over  1,000  beds  and  hundreds 
of  physicians  on  staff;  and  both  hospitals 
discharged  approximately  40,000  patients 
last  year.  Meanwhile,  the  other  secondary 
hospitals  in  the  Cleveland  area  are  not 
thriving  or  have  become  part  of  the  CCF 
system.  Mount  Sinai  Medical  Center's 
financial  problems  have  been  reported  in  the 
press.  Meridia  Hillcrest  Hospital,  Fairview 
General  Hospital  and  Metrohealth  medical 
Center  have  all  either  merged  with  or  become 
affiliated  with  CCF.  It  is  not  unrealistic  to 
project  that  through  acquisitions  or  attrition, 
the  future  of  the  Cleveland  area  market  will 
devolve  to  the  two  largest  competitors,  UHC 
and  CCF.  Because  of  these  economic  realities, 
Cleveland  area  residents  and  businesses  have 
a  substantial  interest  in  free  and  unfettered 
competition  in  order  to  ensure  the  long-term 
health  of  all  competitors. 

In  the  years  that  the  Contract  has  been  in 
place,  UHC  has  aggressively  worked  to 
counteract  the  effects  of  the  Target  provision 
by  actively  marketing  its  services, 
reconfiguring  its  finances,  and  focusing  on 
other  sectors  of  the  population.  However, 
these  measures  cannot  sustain  UHC  in  the 
long  term.  UHC  increasingly  has  been 
meeting  its  operating  expenses  by  relying  on 
its  endovtrment  as  opposed  to  its  operating 
revenues. 

The  purpose  and  effect  of  the  Target 
provision  is  to  alter  UHC's  patient  mix  in  a 
way  which  seriously  reduces  UHC's 
operating  revenue.  Equally  important,  patient 
choice  is  being  undermined  by  the 
anticompetitive  agreement  between  Medical 
Mutual,  the  area's  most  prolific  private 
health  insurer,  and  CCF. 

Conclusion 

The  proposed  Consent  Decree  purports  to 
restore  competition  in  the  health  insurance 
and  hospital  services  markets  in  the 
Cleveland  area.  Although  it  takes  a  much 
needed  and  significant  step  in  that  direction, 
its  failure  to  address  the  Target  provision  in 
the  Medical  Mutual/CCF  SuperMed  contract 
substantially  imdercuts  the  effectiveness  of 
the  Consent  Decree  in  achieving  its  stated 
purpose.  UHC  urges  the  Department  of 
Justice  to  expand  the  inquiry  into  Medical 
Mutual's  anticompetitive  practices  and  to 
rectify  Medical  Mutual's  blatantly  restrictive 
and  unlawful  agreement  with  CCF.  Failure  to 
do  so  will  deprive  consumers  of  choice  of 
their  health  care  providers,  reduce 
competition  in  the  Cleveland  area  and  drive 
up  UHC's  costs  of  doing  business. 


Very  truly  yours, 
Charles  E.  Koob. 

(FR  Doc.  99-825  Filed  1-13-99;  8:45  am] 
MLUNQ  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  application  for  certificate 
of  citizenship  in  behalf  of  an  adopted 
child. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  15, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  Form/Collection: 
Application  for  Certificate  of 
Citizenship  in  Behalf  of  an  Adopted 
Child. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-643,  Adjudications 


Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
allows  United  States  citizen  parents  to 
apply  for  a  certificate  of  citizenship  on 
behalf  of  their  adopted  alien  children. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  11,159  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,159  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  January  7, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Seivice. 

(FR  Doc.  99-801  Filed  1-13-99;  8:45  am) 
BILUNQ  CODE  4410-1«-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 
PNS  No.  1971-09] 

Announcement  of  District  Advisory 
Council  on  immigration  Matters  Fifth 
Meeting 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  has 
established  a  District  Advisory  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  the  New  York  District  Director 
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of  the  Servicfe  with  recommendations  on 
ways  to  impiove  the  response  and 
reaction  to  ctistomers  in  the  local 
jurisdiction,  [and  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 
enhance  a  bipader  understanding  of 
immigration  policies  and  practices.  The 
purpose  of  this  notice  is  to  announce 
the'  forthcoming  meeting. 

DATES  AND  TIHES:  The  Fifth  meeting  of 
the  DACOIK^  is  scheduled  for  January 
28. 1999.  at  i  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Economic  Opportunity  Commission 
of  Nassau  Cdunty.  Meeting  Hall.  134 
Jackson  Stretit.  Hempstead.  New  York. 
11550.  1 

FOR  FURTHER!  INFORMATKM  CONTACT: 

Susan  Young.  Designated  Federal 
Officer,  Iramfgration  and  Naturalization 
Service.  26  Pederal  Plaza,  Room  14-100, 
New  York.  I^w  York.  10278,  telephone: 
(212) 264-0736. 

SUPPLEMENTARY  INFORMATION:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  dieting  the  months  of  January, 
May.  and  September  1999. 

Summary  ofJAgenda 

1 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review 
subcommittee  reports,  and  facilitate 
public  participation.  The  DACXDIM  will 
be  chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management,  New 
York  District^  Immigration  and 
Naturalizati(^n  Service. 

Public  Parti<|ipation 

The  DACQIM  meeting  is  open  to  the 
pubUc,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planiiing  to  attend  should 
notify  the  cohtact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Members  of 
the  public  mpy  submit  written 
statements  at  any  time  before  or  after  the 
meeting  for  consideration  by  the 
DACOIM.  Written  statements  should  be 
sent  to  Susan  Young,  Designated 
Federal  Officer,  Immigration  and 
Naturalization  Service,  26  Federal  Plaza, 
Room  14-loi),  New  York.  New  York, 
10278,  telepkone:  (212)  264-0736.  Only 
written  stateinents  received  by  5  p.m.  on 
January  22, 1999,  will  be  considered  for 
presentation: at  the  meeting. 

Minutes  o^  the  meeting  can  be 
obtained  by  j:ontacting  Susan  Young, 
Designated  I^ederal  Officer,  Immigration 
and  Naturali^tion  Service,  26  Federal 
Plaza,  Room  14-100,  New  York,  New 
York,  10278,  telephone:  (212)  264-0736. 


Dated:  January  8,  1999. 
Doris  Meissner,  ^ 

Commissioner,  Immigration  and 
Naturalization  Service. 
[PR  Doc.  9»-802  Filed  1-13-99;  8:45  am] 
BILUNO  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Sunshine  Act  Meeting;  Record  of  Vote 
of  Meeting  Closure  (Public  Law  94- 
409)  (5  U.S.C.  Sec.  552b) 

I,  Michael  J.  Gaines,  Chairman  of  the 
United  States  Parole  Commission,  was 
present  at  a  meeting  of  said  Commission 
which  started  at  approximately  nine- 
thirty  a.m.  on  Wednesday,  January  6, 
1999.  at  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland  20815.  The 
purpose  of  the  meeting  was  to  decide 
two  appeals  from  the  National 
Commissioners'  decisions  pursuant  to 
28  CFR  2.27.  Three  Commissioners  were 
present,  constituting  a  quorum  when  the 
vote  to  close  the.  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Michael  J.  Gaines,  Edward  F. 
Reilly,  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  January  6. 1999. 
Michael  J.  Gaines, 

Chairman,  U.S.  Parole  Commission. 

IFR  Doc.  99-963  Filed  1-12-99;  12:46  pml 

BtLUNO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Jackson  Valley  Energy  Partners,  L.P. 

(Docket  No.  M-98-106-C1 

Jackson  Valley  Energy  Partners,  L.P.. 
4655  Coal  Mine  Road.  P.O.  Box  1066. 
lone.  California  95640  has  filed  a 


petition  to  modify  the  application  of  30 
CFR  77.502  (electric  equipment; 
examination,  testing,  and  maintenance) 
to  its  Jackson  Valley  Open  Pit  Mine  (I.D. 
No.  04-05157)  located  in  Amador 
County,  California.  The  petitioner 
requests  a  veiriance  to  operate  typical 
shops  where  welding  and  normal 
maintenance  is  done  without 
conducting  mandatory  monthly 
inspections  required  for  electrical 
circuits  and  breakers  for  meiintenance 
shops.  The  shops  include  the  normal 
120  volt  outlets  and  480  volt  circuit  for 
welders  and  air  compressors.  The 
petitioner  states  that  the  electrical 
circuits  in  these  shops  originate  in  the 
cogeneration  plant  which  has  a 
complete  groimding  system  and  groimd 
fault  system  that  protect  from  any  and 
all  groimd  fault  conditions;  and  that  the 
lack  of  monthly  inspections  would  in  no 
way  create  situations  that  would 
compromise  the  safety  of  the  employees. 

2.  Clinchfield  Coal  Company 

(Docket  No.  M-98-107-C1 

Clinchfield  Coal  Company,  P.O.  Box 
7,  Dante.  Virginia  24237  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710-l(a)  (canopies  or  cabs; 
self-propelled  diesel-powered  and 
electric  face  equipment;  installation 
requirements)  to  its  McClure  No.  2  Mine 
(I.D.  No.  44-04946)  located  in 
Dickenson  County.  Virginia.  The 
petitioner  proptoses  to  operate  self- 
propelled  electric  face  equipment 
without  canopies  or  cabs.  The  petitioner 
asserts  that  appUcation  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners. 

3.  The  Ohio  Valley  Coal  Company 

(Docket  No.  M-9S-108-<:) 

The  Ohio  Valley  Coal  Company, 
56854  Pleasant  Ridge  Road,  Alledonia, 
Ohio  43902  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.364(b)(1)  and  (b)(4)  (weekly 
examination)  to  its  Powhatan  No.  6 
Mine  (I.D.  No.  33-01159)  located  in 
Belmont  Coimty,  Ohio.  Due  to 
deteriorating  roof  and  rib  conditions  in 
certain  areas  of  the  intake  air  course, 
traveling  the  affected  area  would  be 
imsafe.  The  petitioner  proposes  to 
establish  evaluation  and  monitoring 
stations  instead  of  examining  seals  and 
traveling  the  entry  in  its  entirety;  to 
maintain  the  evaluation  and  monitoring 
stations  in  safe  travelable  condition;  to 
have  a  certified  person  take  readings  for 
methane,  oxygen,  and  air  quantity  at  the 
evaluation  and  monitoring  stations  for 
each  shift  during  pre-shift  examination, 
and  record  the  results  of  the  readings  on 
a  date  board  at  the  evaluation  and 
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monitoring  stations  with  the  date,  time, 
and  their  initials.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Meadow  River  Coal  Company,  Inc. 

[Docket  No.  M-98-109-C] 

Meadow  River  Coal  Company.  Inc.. 
P.O.  Box  7.  Dante.  Virginia  24237  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Meadow  River  No.  1  Mine  (I.D.  No.  46- 
03467)  located  in  Fayette  County. 
Virginia.  The  petitioner  proposes  to  use 
belt  entry  as  an  intake  airway.  The 
petitioner  proposes  to  install  a  low-level 
carbon  monoxide  detection  system  in  all 
belt  entries  used  as  intake  air  courses  as 
an  early  warning  carbon  monoxide 
detection  system.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Eastern  Associated  Coal  Corp. 

(Docket  No.  M-98-110-C1 

Eastern  Associated  Coal  Corp.,  PO 
Box  1990,  Henderson.  Kentucky  42420 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Harris  No.  1  Mine 
(I.D.  No.  46-01271)  located  in  Boone 
County.  West  Virginia.  The  petitioner 
proposes  to  use  a  threaded  ring  and 
spring-loaded  device  instead  of  a 
padlock  on  the  battery  plug  connectors 
for  mobile  battery-powered  machines  to 
prevent  the  plug  connector  from 
accidently  disengaging  while  under 
load.  The  petitioner  asserts  that 
appHcation  of  the  standard  would  result 
in  diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  The  Ohio  Valley  Coal  Company 

(Docket  No.  M-98-111-C1 

The  Ohio  Valley  Coal  Company. 
56854  Pleasant  Ridge  Road,  Alledonia, 
Ohio  43902  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Powhatan  No.  6 
Mine  (I.D.  No.  33-01159)  located  in 
Belmont  County,  Ohio.  The  petitioner 
seeks  to  amend  the  previously  granted 
petition  to  include  the  use  of  a  high 
voltage  shearer.  The  petitioner  asserts 
that  the  proposed  alternative  method 


would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  G  &  S  Coal  Company 

[Docket  No.  M-98-112-C1 

G  &  S  Coal  Company.  21  E.  Wood 
Street.  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1100-2 
(quantity  and  location  of  firefighting 
equipment)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-08498)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  White  County  Coal  Corporation 

[Docket  No.  M-98-113-C1 

White  County  Coal  Corporation.  PO 
Box  457.  Carmi,  IHinois  62821  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Pattiki 
Mine  (I.D.  No.  11-02662)  located  in 
White  County.  Illinois.  The  petitioner 
proposes  to  use  a  roimd  eye  bolt  snap 
device  instead  of  the  presently  approved 
bolt  and  nut  system  to  secure  screw 
caps  in  place  on  plugs  of  battery 
operated  scoops  and  tractors.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  no 
less  protection  for  securing  the  plugs. 

0.  Snyder  Coal  Company 

[Docket  No.  M-98-114-CI 

Snyder  Coal  Company,  Box  93,  RD  #2, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  appHcation  of  30 
CFR  75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its  N  and 
L  Slope  (I.D.  No.  36-02203)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  mine  maps  aimually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Primrose  Coal  #2 

[Docket  No.  M-98-115-C] 

Primrose  Coal  #2,  475  High  Road, 
Ashland,  Pennsylvania  17921  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.335  (construction  of  seals)  to 
its  Buck  Mountain  Vein  Slope  (I.D.  No. 


36-08698)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  a  design  criteria  in 
the  10  psi  range;  and  installed  in  pairs 
permit  the  water  trap  to  be  installed 
only  in  the  gangway  seal  and  sampling 
tube  in  the  monkey  seal.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mtmdatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  16,  1999.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  6, 1999. 
Carol  J.  Jones.  ^ 

Acting  Director.  Office  of  Standards. 

Regulations,  and  Variances. 

(FR  Doc.  99-872  Filed  1-13-99;  8:45  am] 

WLUNQ  CODE  4310-«3-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Mallie  Coal  Company,  Inc. 

(Docket  No.  M-98-91-CJ 

Mallie  Coal  Company,  Inc..  Rt.  1  Box 
173,  Woodbine,  Kentucky  40771  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(0(4) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Mine  No.  4  (I.D.  No.  15- 
17603)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
use  one  twenty  or  two  ten  pound 
portable  chemical  fire  extinguishers  on 
each  Mescher  Jeep.  If  two  fire 
extinguishers  are  used,  one  tan  pound 
extinguisher  would  be  mounLed  in  the 
operator's  deck  with  the  other  mounted 
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on  the  jeep  fdr  accessibility  by  the 
operator  and  if  one  fire  extinguisher  is 
used,  it  would  be  mounted  in  the 
operator's  deck.  The  petitioner  states 
that  in  eitherjcase,  a  total  of  twenty 
pounds  of  fiit  extinguisher  capability 
would  be  carried  on  each  Mescher  Jeep 
and  readily  atcessible  to  the  jeep 
operator.  The  petitioner  proposes  to 
have  the  equipment  operator  inspect 
each  fire  extihguisher  daily  prior  to 
entering  the  iiine,  maintain  records  of 
the  inspections,  and  replace  defective 
fire  extinguisbers  prior  to  entering  the 
mine.  The  pe(titioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  le»st  the  same  measure  of 
protection  asi  would  the  mandatory 
standard. 

2.  M  &  M  An  hracite  Coal  Company 

[Docket  No.  M-98-99-<:i 

M  4  M  Anmracite  Coal  Company,  245 
Second  Streol,  Johett,  Pennsylvania 
17981-1315  pas  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1400  (hoiMing  equipment;  general)  to 
its  L.V.  #3  V4in  Slope  (I.D.  No.  36- 
08744)  locat^  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  a  slopi  conveyance  (gunboat)  in 
transporting  persons  without  installing 
safety  catches  or  other  not  less  effective 
devices  but  instead  use  inceased  rope 
strength/safety  factor  and  secondary 
safety  rope  connection  in  place  of  such 
devices.  The  i  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  le$st  the  same  measure  of 
protection  a^  would  the  mandatory  ~ 
standard. 

3.  Cyprus  Fl4teau  Nfining  Coqioration 

[Docket  No.  Ni-98-lOO-Cl 

Cyprus  Plateau  Mining  Corporation, 
One  Oxford  ten tre,  301  Grant  Street, 
20th  Floor,  mttsburgh,  Pennsylvania 
15219-1410  Ihas  filed  a  petition  to 
modify  the  amplication  of  30  CFR 
75.804(a)  (underground  high-voltage 
cables)  to  itsj  Willow  Creek  Mine  (I.D. 
No.  42-0211B)  located  in  Carbon 
County,  UtaJ^.  The  petitioner  proposes 
to  use  specially  designed  high-voltage 
cables  on  loilgwall  equipment  that 
would  comply  with  existing  standard  30 
CFR  75.804(i),  or  would  use  type 
CABLE/BICC  Anaconda  brand  5KV.  3/C 

Z;  AmerCable  Tiger  Brand, 
SHD-CGC;  PireUi  5KV, 
:ENTER-GC;  or  similar 

)le  with  center  ground 
check  condiJctor,  manufactured  to  the 
ICEA  Stand4rd  S-75-381  for  type  SHD, 
three-conduttor  cables.  The  petitioner 
states  that  t^e  cable  would  be  MSHA 


type  SHD+i 
3/C,  5KV,  t 
3/C,  type  S 
5,000  voh  c 


accepted  as 


lame-resistant;  that  the 


ground  chec  c  conductor  would  not  be 


smaller  than  a  No.  16  AWG  stranded 
conductor;  that  the  cable  construction 
shall  be  symmetrical  3/C.  3/G.  and 
1/GC;  that  all  electrical  personnel  who 
perform  maintenance  on  the  longwall 
would  receive  training  in  the 
installation,  splicing  and  repair,  and 
permissibility  requirements  of  these 
high-voltage  cables;  and  that  proposed 
revisions  for  its  part  48  training  plan 
would  be  submitted  to  the  District 
Manager  within  60  days  after  the 
proposed  decision  and  order  becomes 
final.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

4.  Cyprus  Piateaw  Mining  Corporation 

[Docket  No.  M-98-101-C1 

Cyprus  Plateau  Mining  Corporation, 
One  Oxford  Centre,  301  Grant  Street, 
20th  Floor,  Pittsburgh,  Pennsylvania 
15219-1410  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Willow  Creek 
Mine  (I.D.  No.  42-02113)  located  in 
Carbon  County.  Utah.  The  petitioner 
requests  that  the  Proposed  Decision  and 
Order  (PDO)  be  amended  for  its 
previous  Petition  for  Modification, 
docket  number  M-95-167-C  to  use 
high-voltage  longwall  mining  systems  to 
power  permissible  longwall  equipment. 
The  petitioner  requests  that  the  PDO  be 
amended  to  clarify  the  petition  and  to 
conform  the  requirements  of  the  PDO  to 
the  equipment  being  used.  The 
petitioner  requests  changes  to  Item  No. 
22  to  provide  information  to  the  miners 
that  adequate  means  to  secure  the  mid- 
face  box  and  on-line  connector  has  been 
installed  to  provide  secure  connections 
to  the  high-voltage  cables  to  allow  the 
petitioner  the  option  of  using  either  of 
these  items;  and  to  change  Item  No.  24 
to  clarify  that  high-voltage  personal 
equipment  is  needed  to  handle 
energized  high-voltage  cables  and 
provide  information  concerning  storage 
facility  for  protective  equipment.  The 
petitioner  requests  that  Items  No.  34  and 
35  be  combined  to  provide  information 
to  warn  miners  that  the  high-voltage 
controller  contains  capacitors  that  must 
be  discharged  and  grounded  and  that  all 
circuits  are  not  deenergized,  and  to 
address  caution  labels  for  the  power 
center,  controller,  and  shearer  in  one 
stipulation  instead  of  two.  The 
petitioner  requests  a  new  Item  No.  35  be 
added  to  include  information  that 
would  warn  the  miners  of  4,160  volt 
cables  on  board  the  shearer  before 
opening  any  covers.  The  petitioner 


requests  that  Item  No.  36(c)  be  changed 
because  at  this  time  capacitors  are  not 
installed  at  the  power  center:  that  Item 
38  be  changed  because  capacitors  are 
installed  on  the  load  side  in  the 
controller;  that  Item  39  be  revised  to  add 
a  stipulation  at  the  end  of  paragraph  (d); 
and  that  Item  40  be  changed  to  facilitate 
locating  grounded  phase,  or  open 
conductors  within  the  cable.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Cyprus  Plateau  Mining  Corporation 

[Docket  No.  M-98-102-C1 

Cyprus  Plateau  Mining  Corporation, 
One  Oxford  Centre,  301  Grant  Street. 
20th  Floor.  Pittsburgh,  Pennsylvania 
15219-1410  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.350 
(air  courses  and  belt  haulage  entries)  to 
its  Willow  Creek  Mine  (I.D.  No.42- 
02113)  located  in  Carbon  County.  Utah. 
The  petitioner  requests  that  its 
previously  granted  petition,  docket 
number  M-95-166--C  be  amended  to 
allow  the  use  of  belt  air  to  ventilate 
working  sections  with  more  than  two 
entries.  The  petitioner  proposes  to 
install  a  carbon  monoxide  monitoring 
system  in  all  belt  entries  utilized  as 
intake  air  courses  as  an  early  warning 
fire  detection  system.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  CONSOL  of  Kentucky,  Inc. 

[Docket  No.  M-98-103-C) 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Big  Springs  #16  Mine  (I.D.  No.  15- 
17957),  its  E3RF  Mine  (I.D.  No.  15- 
17894),  its  Motts  Branch  Mine  (I.D.  No. 
15-18012).  and  its  Big  Springs  No.  17 
Mine  (I.D.  No.  15-17996)  all  located  in 
Knotts  County.  Kentucky;  and  its  Wiley 
(MC)  Mine  (I.D.  No.  15-17220).  its  E3- 
MC  Mine  (I.D.  No.  15-17720).  and  its 
Loves  Branch  Mine  (I.D.  No.  15-17814) 
located  in  Letcher  County,  Kentucky. 
The  petitioner  proposes  to  use  a  low 
and  medium  voltage,  three-phase, 
alternating  current  for  use  underground 
from  a  portable,  diesel-driven  generator 
and  to  connect  the  neutral  of  the 
generator's  transformer  secondary 
through  a  suitable  resistor  to  the  frame 
of  the  diesel  generator.  The  petitioner 
states  that  the  frame  of  the  diesel 
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generator  would  not  have  solid 
connection  to  a  borehole  casing,  a  metal 
waterline,  or  a  grounding  conductor 
with  a  low  resistance  to  earth;  that  the 
resistor  used  to  connect  the  neutral  of 
the  transformer  secondary  to  the  frame 
of  the  diesel  generator  would  be  rated 
for  continuous  duty  and  would  limit  the 
phase-to-frame  fault  current  for  each  of 
the  low  and  medium  voltage  circuits  to 
a  maximum  of  0.5  amperes;  that  each 
outgoing  power  circuit  of  the  diesel 
generator  would  be  protected  by  a 
circuit  breaker;  that  each  outgoing 
power  circuit  of  the  diesel  generator 
would  be  equipped  with  a  relay  that 
would  monitor  the  phase-to-frame  fault 
current  and  trip  the  appropriate  circuit 
breaker  when  the  phase-to-frame  fault 
current  exceeds  0.1  amperes;  that  the 
995-volt  circuits  would  be  equipped 
with  a  sensitive  ground  fault  relay  that 
would  cause  the  respective  circuit 
breaker(s)  to  trip  and  shut  down  the 
diesel  engine  when  a  phase-to-frame 
fault  of  90  milliamperes  or  higher 
occurs;  that  a  1/0  A.W.G.  or  larger 
external  ground  conductor  would  be 
solidly  connected  between  the  frames  of 
the  diesel  generator  and  mining 
equipment  being  powered  and  between 
the  trailing  cable  coupler  and  the  frame 
of  equipment  where  the  cable  coupler 
connects  to  the  coupler  of  the 
equipment;  that  the  cable  power  from 
the  generator  to  the  equipment  would  be 
type  SHD-GC  on  machines  greater  that 
660  volts  and  would  have  a  minimum 
of  2,000  volt  rating  and  an  outer  jacket 
that  has  been  MSHA  approved  as  flame- 
resistant;  that  strain  rehef  would  be 
provided  on  each  end  of  the  shielded 
cable  that  extends  between  the  generator 
and  the  piece  of  equipment  being 
powered;  that  prior  to  moving  each 
piece  of  equipment  and  upon  start-up  of 
the  diesel  generator,  a  functional  test  of 
the  ground  fault  and  ground  wire 
monitor  systems  would  be  performed 
and  a  record  would  be  maintained  on 
the  results  of  the  tests;  that  all  circuit 
breaker  settings  would  be  adjusted  to 
provide  short-circuit  protection;  and 
that  prior  to  using  the  diesel  generator 
system,  "hands  on"  training  would  be 
provided  to  all  qualified  persons  on 
proper  testing  procedures  and 
incorporated  into  the  part  48  training 
plans.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  U.S.  Steel  Mining  Company,  LLC 

(Docket  No.  M-98-104-C1 

U.S.  Steel  Mining  Company,  LLC, 
P.O.  Box  338  Pineville,  West  Virginia 


24874  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  v«res,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  No.  50  Mine  (I.D.  No.  46-01816) 
located  in  Wyoming  County.  West 
Virginia.  The  petitioner  proposes  to  use 
4,160  volt  cables  to  supply  power  to 
permissible  longwall  mining  equipment. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Windsor  Coal  Company 

(Docket  No.  M-98-105-CI 

Windsor  Coal  Company,  P.O.  Box  39, 
West  Liberty,  West  Virginia  26074  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examination)  to  its  Windsor 
Mine  (I.D.  No.  46-01286)  located  in 
Brooke  Coimty,  West  Virginia.  Due  to 
deteriorating  roof  and  rib  conditions  in 
certain  areas  of  the  intake  air  course, 
traveling  the  affected  area  would  be 
unsafe.  The  petitioner  proposes  to 
establish  evaluation  points  to  monitor 
the  air  and  gas  measurements  in  the 
affected  area;  to  maintain  the  evaluation 
points  in  safe  conditions;  to  have  a 
certified  person  test  for  methane  and  the 
quality  and  quantity  of  air  at  both 
evaluation  points;  and  to  have  the 
person  making  the  examinations  and 
test  place  their  initials,  date,  and  time 
at  the  evaluation  points  and  in  a  book 
on  the  surface  made  available  for 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  16, 1999.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  )anuary  6,  1999. 
Carol ).  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  end  Variances. 
(PR  Doc.  99-781  Filed  1-13-99;  8:45  am) 
BILUNQ  CODE  461  (M3-^ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-014] 

NASA  Advisory  Council  (NAG),  Task 
Force  on  International  Space  Station 
Operational  Readiness;  IMeeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  an  open  meeting  of  the  NAC 
Task  Force  on  International  Space 
Station  Operational  Readiness  (lOR). 
This  meeting  will  be  conducted  via 
teleconference. 

DATES:  Thursday,  January  28, 1999, 
10:00  a.m.-ll:00  a.m.  Central  Standard 
Time. 

ADDRESSES:  NASA  Johnson  Space 
Center,  2101  NASA  Road  1.  Building  1, 
Room  920L,  Houston,  TX  77058. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Holly  Stevens.  NASA  Johnson  Space 
Center,  Houston.  TX  77058.  512-863- 
2579  or  281-483-3655. 

SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  may  attend  the  meeting  at 
the  location  listed  above.  The  agenda  for 
the  meeting  is  as  follows: 

—Discuss  the  lOR  Task  Force  Final 
Report  on  the  Shuttle-Mir  Program. 

— Review  findings  and 
recommendations  related  to 
International  Space  Station  issues  that 
will  be  contained  in  the  lOR  Task 
Force  Final  Report  on  the  Shuttle-Mir 
Program. 

— Review  the  results  of  the  fact-finding 
meetings  conducted  by  the  lOR  Task 
Force  and  the  Utkin  Advisory  Expert 
Council  held  January  18-22, 1999,  in 
Moscow,  Russia. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  January  8.  1999. 
Mathew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(PR  Doc.  99-882  Piled  1-13-99;  8:45  am) 

BILUNO  CODE  7S10-01-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-015] 

NASA  Advi^ry  Council  (NAC),  Earth 
System  Sci^ce  and  Applications 
Advisory  Committee;  Meeting 

agency:  Najional  Aeronautics  and 
Space  Adm:  nistration. 

ACTION:  Not  ce  of  meeting. 


SUMMARY:  Ii  1  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  ^  amended,  the  National 
Aeronautic^  and  Space  Administration 
aimounces  •  meeting  of  the  NASA 
Advisory  Council,  Earth  System  Science 
and  Applicitions  Advisory  Committee. 

DATES:  Wednesday.  February  10,  1999, 
8:30  a.m.  tol5:00  p.m.;  and  Thursday, 
February  11,  1999,  8:30  a.m.  to  5:00 
p.m. 

ADDRESSES:' NASA  Headquarters,  Room 
MIC  7,  300  E  Street,  SW.,  Washington, 
DC  20546.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  A.  Schiffer,  Code  YS,  National 
Aeronautics  and  Space  Administration, 
Washingtori,  DC  20546.  202/358-1876. 

SUPPLEMENtARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  Aie  meeting  is  as  follows: 

— Overview  of  Federal  Advisory 
Committ^  Regulations 

— Update  oil  the  Current  Program 

— ESE  Program  and  Prospects 

—First  EOS  Series  Status 

— EOSDIS  ^tatus 

— Focus  on  i  the  Future 

— Review  of  the  post-2002  N4ission 
Scenario  IRFI  Process) 

— Discussicn 

It  is  impeirative  that  the  meeting  be 
held  on  the^  dates  to  accommodate  the 
scheduling  jpriorities  of  the  key 
participant!.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  8, 1999. 
Matthew  M.  Crouch, 

Advisory  Cofimittee  Management  Officer, 

National  Aei\onautics  and  Space 

Administration. 

[PR  Doc.  99-1883  Filed  1-13-99;  8:45  am) 

BH-uNQ  cooe  nio-oi-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-016] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and  Applications 
Advisory  Committee,  Space  Station 
Utilization  Advisory  Subcommittee. 

DATES:  Tuesday,  February  9, 1999,  8:00 
a.m.  to  5:00  p.m.;  Wednesday,  February 
10, 1999,  8:00  a.m.  to  5:00  p.m. 

ADDRESSES:  Lunar  and  Planetary 
Institute,  3600  Bay  Area  Boulevard, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Uhran  Codes  UM,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC,  20546,  202/358-2233'. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to 
Executive  Secretary  is  requested.  The 
agenda  for  the  meeting  will  include  the 
following  topics: 

— Meeting  Objectives  and  Overview 
— Response  to  Prior  Recommendations 
— Space  Station  Program 
—Early  station  Utilization  Plans  & 

Training  Requirements 
— Microgravity  Research  Program 
— Life  Science  Research  Program 
— Space  Development  Program 
—  Earth  and  Space  Science  Research 

Programs 
—Partner  Utilization  Plan  &  Flight 

Project  Roster 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  8,' 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  99-884  Filed  1-13-99;  8:45  am] 
BILUNG  COOE  7510-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foimdation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
December  10, 1998,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  Permits  were 
issued  on  January  7, 1999  to  the 
following  applicants: 
Charles  Steams,  Permit  No.  99-017 
Lars  Wikander,  Permit  No.  99-019 

Nadene  G.  Kennedy, 

Permit  Officer 

|FR  Doc.  99-818  Filed  1-13-99;  8:45  am] 

BILUNQ  COOC  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Denial  of  Permit  Application  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Denial  of  permit  application 
under  the  Antarctic  Conservation  Act  of 
1978,  Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  or  denied  under 
the  Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
December  10, 1998,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  One  applicant, 
Gary  Klinkhammer,  requested 
permission  to  enter  two  Antarctic 
Specially  Protected  Areas.  On  January  7, 
1999  this  application  was  denied. 
Nadene  G.  Kennedy, 
Permit  Officer. 

[FR  Doc.  99-819  Filed  1-13-99;  8:45  am] 
BILUNO  COOE  7S56-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  February  4-6, 1999;  8:30 
a.m.  until  5:00  p.m. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  Thaler,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1880. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Algebra  and  Number  Theory 
Program,  as  part  of  the  selection  process  for 
awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  11, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

(FR  Doc.  99-863  Filed  1-13-99;  8:45  am] 
BtLUNG  COOE  7SSS-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-33«] 

Northeast  Nuclear  Energy  Company,  et 
al.,  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
65  issued  to  Northeast  Nuclear  Energy 
Company,  et  al.  (the  licensee,  or 
NNECO),  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  No.  2. 
located  in  Waterford,  Connecticut. 

The  proposed  amendment  would 
change  Technical  Specifications  (TSs) 
3.5.2,  "Emergency  Core  Cooling 


Systems — ECCS  Subsystems — Tavg 
[greater  than  or  equal  tol  300  [degrees 
Fahrenheit);"  3.6.2.1,  "Containment 
Systems — Depressurization  and  Cooling 
Systems — Containment  Spray  and 
Cooling  Systems;"  3.7.1.2,  "Plant 
Systems — Auxiliary  Feedwater  Pumps;" 
3.7.3.1,  "Plant  Systems— Reactor 
Building  Closed  Cooling  Water  System;" 
and  3.7.4.1,  "Plant  Systems — Service 
Water  System."  Changes  to  the 
acceptance  criteria  contained  in  these 
TSs  are  necessary  based  on  revised 
hydraulic  analyses  and  related  accident 
analyses.  Also,  the  bases  of  the 
associated  TSs  will  be  modified  to 
address  the  proposed  changes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
wrill  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  pf 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

In  accordance  with  10CFR50.92,  NNECO 
has  reviewed  the  proposed  changes  and  has 
concluded  that  they  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  acceptance 
criteria  of  the  Technical  Specification 
surveillance  requirements  for  various 
Engineered  Safety  Features  (ESF)  pumps  are 
consistent  with  the  hydraulic  and  accident 
analyses.  The  revised  acceptance  criteria  will 
ensure  that  pump  degradation,  which  could 
adversely  impact  the  accident  analyses,  will 
be  detected. 

The  proposed  changes  to  the  Technical 
SpeciHcation  surveillance  requirements  and 
associated  Bases  will  have  no  adverse  effect 
on  plant  operation  or  accident  mitigation 
equipment.  The  profKJsed  changes  can  not 
cause  an  accident,  and  they  do  not  affect 
pump  operation.  The  pumps  will  continue  to 
operate  as  assiuned  in  the  analyses  to 


mitigate  the  design  basis  accidents. 
Therefore,  there  will  be  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  acceptance 
criteria  of  the  Technical  Specification 
surveillance  requirements  for  various  ESF 
pumps  are  consistent  with  the  hydraulic  and 
accident  analyses.  The  revised  acceptance 
criteria  will  ensure  that  pump  degradation, 
which  could  adversely  impact  the  accident 
analyses,  will  be  detected. 

The  proposed  changes  to  the  Technical 
Specification  surveillance  requirements  and 
associated  Bases  will  not  afTect  the  way  the 
pumps  are  operated  during  normal  plant 
operations,  or  how  the  pumps  will  operate 
after  an  accident.  In  addition,  ESF  pump 
operation  is  not  an  accident  initiator. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  acceptance 
criteria  of  the  Technical  Specification 
surveillance  requirements  for  various  ESF 
pumps  are  consistent  with  the  hydraulic  and 
accident  analyses.  The  revised  acceptance 
criteria  will  ensure  that  pump  degradation, 
which  could  adversely  imp>act  the  accident 
analyses,  will  be  detected. 

The  proposed  changes_|o.the  Technical 
Specification  surveillance'requirements  and 
associated  Bases  will  have  no  adverse  effect 
on  equipment  important  to  safety.  The 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  Bases  for  the  Technical 
SpeciRcations  affected  by  these  proposed 
changes. 

The  NRC  has  provided  guidance 
concerning  the  application  of  standards  in 
10CFR50.92  by  providing  certain  examples 
(March  6, 1986.  51  FR  7751)  of  amendments 
that  are  considered  not  likely  to  involve  an 
SHC.  The  minor  change  from  "psi"  [pounds 
per  square  inch]  to  "psid"  [pounds  per 
square  inch  di^rential]  is  enveloped  by 
example  (i),  a  purely  administrative  change 
to  Technical  Specifications.  The  other 
changes  proposed  herein  are  not  enveloped 
by  a  specific  example. 

As  described  above,  this  License 
Amendment  Request  does  not  impact  the 
probability  of  an  accident  previously 
evaluated,  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated,  does  not  create  the 
f)OSsibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  and  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
NNECO  has  concluded  that  the  proposed 
changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  llie  three 
standards  of  10  CFR  50.b2(c)  are 
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satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  i  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determinatior . 

Normally,  tjie  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  ^e  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  ip  a  timely  way  would 
result,  for  exatnple,  in  derating  or 
shutdown  of  t^e  facility,  the 
Commission  liiay  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  iavolves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comiments  received.  Should 
the  Commissittn  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  qfter  issuance.  The 
Commission  ^cpects  that  the  need  to 
take  this  actiob  will  occur  very 
infrequently. 

Written  con  ments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  Inumber  of  this  Federal 
Register  noticf.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  Nprth,  11545  Rockville 
Pike,  Rockvill4,  Maryland,  from  7:30 
a.m.  to  4:15  p.in.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Ro<}m,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  o!  requests  for  hearing  and 
petitions  for  laave  to  intervene  is 
discussed  beldw. 

By  February]  16, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  mi)st  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leqve  to  intervene  shall  be 
filed  in  accord^ce  with  the 
Commission's  ''Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 


consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Learning 
Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut,  or  the  Waterford  Public 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afi^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wiW  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  deUvered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Lillian  M.  Cuoco,  Esq.,  Senior  Nuclear 
Counsel,  Northeast  Utilities  Service 
Company,  P.O.  Box  270,  Hartford, 
Connecticut,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  4, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubhc  document  room  located  at 
the  Learning  Resources  Center,  Three 
Rivers  Community-Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut,  and  the  Waterford  Public 
Library,  ATTN:  Vince  JuUano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut. 

Dated  at  Rockviile,  Maryland,  this  8th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  Dembek, 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  99-829  Filed  1-13-99;  8:45  am] 
■ILUNQ  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Company, 
Millstone  Nuclear  Power  Station,  Unit 
1;  Notice  of  Public  Meeting 

The  NRC  will  conduct  a  public 
meeting  at  the  Waterford  Town  Hall,  15 
Rope  Ferry  Road,  Waterford, 
Coimecticut,  on  February  9, 1999,  to 
discuss  the  NRC  program  for 
decommissioning  Millstone  Nuclear 
Power  Station.  Unit  1  (MPl)  with 
interested  members  of  the  public.  The 
plant  is  located  at  a  three-unit  site 
operated  by  Northeast  Nuclear  Energy 
Company  (NNECO)  near  the  town  of 
Waterford,  Connecticut.  (The 
decommissioning  activities  are  for  Unit 
1  only.  Unit  2  is  being  prepared  to 
resume  power  operations,  and  power 
operations  have  resumed  for  Unit  3.) 
llie  meeting  is  scheduled  for  7:00-10:00 
p.m.,  and  will  be  chaired  by  Mr.  Tony 
Sheridan,  First  Selectman,  Town  of 
Waterford.  Although  this  meeting  is  not 
a  part  of  the  formal  decommissioning 
process  defined  by  NRC  regulations,  the 
NRC  staff  considers  it  a  beneficial 
practice  to  meet  with  the  pubhc  in  the 
vicinity  of  the  plant  early  in  the 
decommissioning  process.  This  meeting 
is  intended  to  provide  a  fonun  for  the 
pubUc  to  have  a  dialog  with  the  NRC 
staff  on  topics  deemed  by  the  pubUc  to 


be  important  for  the  NRC  to  consider 
during  its  regulatory  activities 
associated  with  the  MP  1 
decommissioning.  There  will  be  an 
opportimity  for  members  of  the  public 
to  ask  questions  of  NRC  staff  and 
NNECO  representatives  and  make 
comments  related  to  decommissioning 
MP  1.  The  meeting  will  be  transcribed. 

For  more  information  contact  Louis  L. 
Wheeler,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  telephone 
301-415-1444. 

Dated  at  Rockviile,  Maryland,  this  7th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Pro^vm  Management, 
Office  of  Nuclear  Regulatory  Regulation. 
[FR  Doc.  99-828  Filed  1-13-99;  8:45  am) 
BILLING  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  3-6, 1999,  in  Conference 
Room  T-2B3. 11545  Rockviile  Pike, 
Rockviile,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Wednesday, 
November  18,  1998  (63  FR  64105). 

Wednesday,  February  3, 1999 

8:30  A.M.-3:45  AM.:  Opening  Remarks  by 
the  ACRS  Chairman  (Open)— "nie  ACRS 
Chairman  will  make  opening  remarks 
regarding  the  conduct  of  the  meeting. 

8:45  A.M.-10:15A.M.:  Status  of  the 
Proposed  Final  Revision  to  10  CFR  50.59 
(Changes,  tests  and  experiments)  (Open) — 
The  Committee  will  hear  presentations  by 
and  hold  discussions  with  representatives  of 
the  NRC  staff  regarding  the  status  of  the 
proposed  Bnal  revision  to  10  CFR  50.59  and 
related  matters. 

10.30  A.M.-12:00  Noon:  Proposed 
Improvements  to  the  NRC  Inspection  and 
Assessment  Programs  (Open)— The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  proposed  improvements 
to  the  NRC  Inspection  and  Assessment 
Programs,  including  initiatives  related  to  the 
development  of  performance  indicators  and  a 
risk-based  inspection  program. 

1 M)  P.M.-1 .40  P.M.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— -The  Committee  will  discuss  the 


following  items  for  meeting  with  the 
Conmiissioners: 

•  ProfMjsed  Revisions  to  10  CFR  50.59 
(Changes,  tests  and  experiments). 

•  Options  to  Make  10  CFR  Part  50  Risk 
Informed. 

•  Status  of  ACRS  Activities  Associated  with 
License  Renewal. 

•  Proposed  Rulemaking  on  the  Use  of  the 
Revised  Source  Term. 

•  Use  of  PRA  Results  and  Insights  in  the 
Regulatory  Process.* 

•  Elevation  of  Core  Damage  Frequency  to  a 
Fundamental  Safety  Goal  and  Possible 
Revision  of  the  Commission's  Safety  Goal 
Policy  Statement* 

•  NRC  Safety  Research  Program.* 
(*Time  permitting,  these  items  will  be 
discussed] 

2M)  P.M.-3:30  P.M.:  Meeting  with  the  NRC 
Commissioners,  Commissioners'  Conference 
Room.  One  White  Flint  North  (Open)— The 
Conmiittee  will  meet  with  the  NRC 
Commissioners  to  discuss  the  items  listed 
above. 

4M)  P.M.-7:00  P.M.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will  discuss 
proposed  ACRS  reports,  including  those  on 
the  NRC  Safety  Research  Program,  lessons 
learned  &x>m  the  review  of  the  AP600  design, 
and  the  role  of  frequency-consequence  curves 
in  risk-informed  decisionmeJung. 

Thursday,  February  4. 1999 

8:30  A.M.-8:35  A.M.:  Opening  Remarks  by 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  the  conduct  of  the  meeting. 

8:35  A.M-10:00  A.M.:  Proposed  Final 
Revision  to  10  CFR  50.65  (a)(3)  of  the 
Maintenance  Rule  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  and  the  Nuclear  Energy  Institute 
regarding  the  proposed  final  revision  to  the 
Maintenance  Rule,  which  would  require  that 
the  licensees  perform  safety  assessments 
prior  to  performing  maintenance  activities. 

1 0:1 5  AM.-l  1 :45  AM. :  SECY-98-244, 
NRC  Human  Performance  Plan  (Open) — The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  NRC  Human 
Performance  Plan. 

12:45  P.M.-2:15  P.M.:  Proposed  Resolution 
of  Generic  Safety  Issue  (GSI)  B-61,  Allowable 
ECCS  Equipment  Outage  Periods  (Open) — 
The  Committee  will  hear  presentations  by 
and  hold  discussions  with  representatives  of 
the  NRC  staff  regarding  the  proposed 
resolution  of  GSI  B-61  concerning  the 
allowable  outage  periods  for  emergency  core 
cooling  system  (ECCS)  equipment. 

2:30  PM.-4:00  P.M.:  Fire  Protection  Issues 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  regarding  the 
fire  protection  issues,  including  the  results  of 
Pilot  Fire  Protection  Functional  Inspections. 

4:15  PM.-7:00  P.M.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will  discuss 
proposed  ACRS  reports,. 

Friday,  Fri>ruary  5, 1999 

8:30  AM.-8:35  A.M.:  Opening  Remarks  by 
the  ACRS  Chairman  (Open)— The  ACRS 
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Chairman  will  riake  opening  remarks 
regarding  the  conduct  of  the  meeting. 

8:35  A.M.-9:0()  A.M.:  Subcommittee  Report 
(Open) — The  Coinmittee  will  hear  a  report  by 
the  Chairman  ofjthe  Thermal-Hydraulic 
Phenomena  Subconunittee  regarding  matters 
discussed  during  the  December  16-17,  1998 
meeting. 

9i)0  A.M.-10:i5  AM.:  Follow-up  Items 
Resulting  from  tpe  ACRS  Retreat  (Open) — 
The  Committee  will  discuss  the  follow-up 
items  resulting  qom  the  January  27-29, 1999 
ACRS  retreat. 

10:30  A.M.-1  fl.15  AM.:  Report  of  the 
Planning  and  Pipcedures  Subcommittee 
(Open/Closed) — TThe  Committee  will  hear  a 
report  of  the  Platning  and  Procedures 
Subcommittee  op  matters  related  to  the 
conduct  of  ACR$  business,  and 
organizational  and  personnel  matters  relating 
to  the  ACRS. 

[Note:  A  portionlof  this  session  may  be 
closed  to  discus^  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Commjttee,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.) 

11:15  A.M.-12k00  Noon:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  the  recommendations  of  the  Planning 
and  Procedures  Subcommittee  regarding 
items  proposed  lor  consideration  by  the  full 
Committee  durii^g  future  meetings. 

1 M)  PM.-l  :3(^  P.M. :  Reconciliation  of 
ACRS  Commentt  and  Recommendations 
(Open) — The  Co^nmittee  will  discuss  the 
responses  from  the  NRC  Executive  Director 
for  Operations  (BDO)  to  comments  and 
recommendations  included  in  recent  ACRS 
reports  and  letters,  including  the  EDO 
responses  to  the  ACRS  letters  on  the 
Proposed  Revisi«^n  to  the  Enforcement  Policy, 
and  on  the  RepriOritization  and  Proposed 
Resolution  of  Gejieric  Safety  Is8ue-171, 
"Engineered  Safety  Features  Failure  from 
Loss-of-Offsite  P()wer  Subsequent  to  a  Loss- 
of-Coolant  Accidient." 

1 .30  P.M.-7:0d  P.M. :  Preparation  of  ACRS 
Reports  (Open)—  The  Committee  will 
continue  its  disc  ission  of  proposed  ACRS 
reports. 


6,1999 

>  Noon:  Preparation  of 
en) — The  Committee  will 
jssion  of  proposed  ACRS 


Saturday,  Febru| 

8:30  A.M.-12:C 
ACRS  Reports  (( 
continue  its  disc 
reports.  I 

12:00  Noon-12:30  P.M.  :  Miscellaneous 
(Open) — The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee  activities 
and  matters  and  tpeciflc  issues  that  were  not 
completed  durinc  previous  meetings,  as  time 
and  availability  (^f  information  permit. 

.  Procedures  f^r  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  29,  J998  (63  FR  51968).  hi 
accordance  with  these  procedures,  oral 
or  written  viewts  may  be  presented  by 
members  of  tha  public,  including 
representatives!  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  tha  open  portions  of  the 


meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief  of  the 
Nuclear  Reactors  Branch,  at  least  five 
days  before  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibiUty  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  subsection  10(d) 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
persoimel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2),  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy  per  5  U.S.C;  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief  of  the  Nuclear 
Reactors  Branch  (telephone  301/415- 
7364),  between  7:30  a.m.  and  4:15  p.m. 
EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician, 
(301-415-8066)  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensure  the  availabiUty  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment 
facihties  that  they  use  to  establish  the 
video  teleconferencing  link.  The 


availability  of  video  teleconferencing 
services  is  not  guaranteed. 

Dated:  January  7, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  99-830  Filed  1-13-99;  8:45  am) 
BILUNQ  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  2, 1999,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and  , 

information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  February  2,  1999 — 2:00  p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  a  new  member  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubhc,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduhng  of 
sessions  open  to  the  pubhc,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 


Federal  Register/Vol.  64,  No.  9 /Thursday,  January  14,  1999 /Notices 


2527 


therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  January  7, 1999. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  9^-831  Filed  1-13-99;  8:45  am] 
BILLING  CODE  7S«M)1-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

summary:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 


the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quaUty,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Statement  Regarding 
Contributions  and  Support:  Under 
Section  2  of  the  Railroad  Retirement 


Act,  dependency  on  an  employee  for 
one-half  support  at  the  time  of  an 
employee's  death  can  be  a  condition 
affecting  entitlement  to  a  survivor 
annuity  and  can  affect  the  amount  of 
both  spouse  and  survivor  annuities. 
One-half  support  is  also  a  condition 
which  may  negate  the  public  service 
pension  offset  in  Tier  I  for  a  spouse  or 
widow(er).  The  Railroad  Retirement 
Board  (RRB)  utilizes  Form  G-134, 
Statement  Regarding  Contributions  and 
Support,  to  secvue  information  needed 
to  adequately  determine  if  the  appUcant 
meets  the  one-half  support  requirement. 
One  form  is  completed  by  each 
respondent.  Minor  non-burden 
impacting  editorial  and  formatting 
changes  are  being  proposed  to  Form  G- 
134. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Fomi# 

Annual 
responses 

Time 
(Min) 

Burden 
(Hrs) 

G-134 

Without  Assistance „ % 

75 
25 

15 
25 

19 
10 

Total  

100 

29 

Additional  information  or  comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Qiuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  99-870  Filed  1-13-99;  8:45  am] 
BILUNQ  CODE  790S-41-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 


which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciu-acy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Certification  of 
Rehnquishment  of  Rights:  OMB  3220- 
0016.  Under  Section  2(e)(2)  of  the 
Railroad  Retirement  Act  (RRA),  an  age 
and  service  annuity,  spouse  annuity,  or 
divorced  spouse  annuity  cannot  be  paid 
unless  the  Railroad  Retirement  Board 


(RRB)  has  evidence  that  the  applicant 
has  ceased  railroad  employment  and 
relinquished  rights  to  return  to  the 
service  of  a  railroad  employer.  Under 
Section  2(f)(6)  of  the  RRA,  earnings 
deductions  are  required  each  month  an 
annuitant  works  in  certain  non-railroad 
employment  termed  Last  Pre-Retirement 
Non-Railroad  Employment. 

Normally,  the  employee  or  spouse 
relinquishes  rights  and  certifies  that 
employment  has  ended  as  part  of  the 
annuity  process,  however,  this  is  not 
always  the  case.  In  limited 
circumstances,  the  RRB  utilizes  Form 
G-88,  Certification  of  Termination  of 
Service  and  Relinquishment  of  Rights, 
to  obtain  an  applicant's  report  of 
termination  of  employment  and 
relinquishment  of  rights.  One  response 
is  required  of  each  respondent. 
Responses  are  required  to  obtain  or 
retain  benefits.  No  changes  are  proposed 
to  Form  G-88. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  #(s) 

AnrHial 
Responses 

Time 
(MIn) 

Burden 
(Hrs) 

CJ.88 

3,600 

6 

360 

2528 
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Additionaliinformation  or  comments: 
To  request  mpre  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  OfBcer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  recjeived  within  60  days  of 
this  notice. 

Qiuck  Mierzw  i. 

Clearance  Offit  er. 

[FR  Doc.  9»-87|l  Filed  1-13-99;  8:45  am] 

MLUNQ  COOE  7«4fr-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSIOIjl 

[Extension:  Rule  7d-1;  SEC  File  No.  270- 
176;  0MB  Control  No.  3235-0311] 

Existing  Collection;  Comnfient  Request 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3561-3520),  the  Securities 
and  Exchange  Commission 
("Commissiop")  is  soUciting  comments 
on  the  collediions  of  information 
summarized  below.  The  Commission 
plans  to  subiQit  these  existing 
collections  of  information  to  the  Office 
of  Managemelit  and  Budget  ("OMB")  for 
extension  and  approval. 

Section  7(dj)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
7(d)]  (the  "A^"  or  "Investment 
Company  Act")  requires  an  investment 
company  ("fi|nd")  organized  outside  the 
United  Statesj  ("foreign  fund")  to  obtain 
an  order  froni  the  Commission  allowing 
the  fund  to  register  under  the  Act  before 
making  a  public  offering  of  its  securities 
throu^  the  United  States  mail  or  any 
means  of  interstate  commerce.  The 
Commission  tiay  issue  an  order  only  if 
it  finds  both  tpat  is  legally  and 
practically  feasible  effectively  to  enforce 
the  provisions  of  the  Act  against  the 
foreign  fund,  and  that  the  registration  of 
the  fund  is  consistent  with  the  public 
interest  and  drotection  of  investors. 

Rule  7d-l  117  CFR  270.7d-l]  under 
the  Act,  whic^  was  adopted  in  1954, 
specifies  the  Conditions  under  which  a 
Canadian  maiiagement  investment 
company  ("C^adian  fund")  may 
request  an  order  from  the  Commission 
permitting  it  to  register  under  the  Act. 
Although  rul*  7d-l  by  its  terms  applies 
only  to  Canaqian  funds,  funds  in  other 
jurisdictions  generally  have  agreed  to 
comply  with  me  requirements  of  rule 
7d-l  as  a  pre^uisite  to  receiving  an 


order  permitting  the  fund's  registration 
under  the  Act. 

The  rule  requires  Canadian  funds  that 
wish  to  register  to  file  an  application 
with  the  Commission  that  contains 
various  undertakings  and  agreements  by 
the  fund.  Certain  of  these  undertakings 
and  agreements,  in  turn,  impose  the 
following  additional  information 
collection  requirements: 

(1)  The  fund  must  file  agreements 
between  the  fund  and  its  directors, 
officers,  and  service  providers  requiring 
them  to  comply  with  the  fund's  charter 
and  bylaws,  the  Act,  and  certain  other 
obligations  relating  to  the  undertakings 
and  agreements  in  the  application; 

(2)  The  fund  and  each  of  its  directors, 
officers,  smd  investment  advisers  that  is 
not  a  U.S.  resident,  must  file  an 
irrevocable  designation  of  the  fund's 
custodian  in  the  United  States  as  agent 
for  service  of  process; 

(3)  The  funds's  charter  and  bylaws 
must  provide  that  (a)  the  fund  will 
comply  with  certain  provisions  of  the 
Act  applicable  to  all  funds,  (b)  the  fund 
will  maintain  originals  or  copies  of  its 
books  and  records  in  the  United  States, 
and  (c)  the  fund's  contracts  with  the 
custodian,  investment  adviser  and 
principal  underwriter,  will  contain 
certain  terms,  including  a  requirement 
that  the  adviser  maintain  originals  or 
copies  of  pertinent  records  in  the  United 
States; 

(4)  The  fund's  contracts  with  service 
providers  will  require  that  the  provider 
perform  the  contract  in  accordance  with 
the  Act,  the  Securities  Act  of  1933  (15 
U.S.C.  77a-77z-3],  and  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a- 
78mm],  as  applicable;  and 

(5)  The  fund  must  file,  and    ' 
periodically  revise,  a  list  of  persons 
affiliated  with  the  fund  or  its  adviser  or 
underwriter. 

Under  section  7(d)  of  the  Act  the 
Commission  may  issue  an  order 
permitting  a  foreign  fund's  registration 
only  if  the  Commission  finds  that  "by 
reason  of  special  circumstances  or 
arrangements,  it  is  both  legally  and 
practically  feasible  effectively  to  enforce 
the  provisions  of  the  [Act]."  The 
information  collection  requirements  are 
necessary  to  assure  that  the  substantive 
provisions  of  the  Act  may  be  enforced 
as  a  matter  of  contract  right  in  the 
United  States  or  Canada  by  the  fund's 
shareholders  or  by  the  Commission. 

Certain  information  collection 
requirements  in  rule  7d-l  are  associated 
with  complying  with  the  Act's 
provisions.  These  requirements  are 
reflected  in  the  information  collection 
requirements  applicable  to  those 
provisions  for  all  registered  funds. 


The  Commission  believes  that  three 
Canadian  funds  and  one  other  foreign 
fund  are  registered  under  rule  7d-l. 
Only  one  of  the  registered  funds,  a 
Canadian  entity,  currently  is  active. 
Apart  from  requirements  under  the  Act 
applicable  to  eill  registered  funds,  rule 
7d-l  imposes  ongoing  burdens  to 
maintain  records  in  the  United  States, 
and  to  update,  as  necessary,  the  fund's 
list  of  affiliated  persons.  The 
Commission  staff  estimates  that  the  rule 
requires  a  total  of  three  responses  each 
year.  The  staff  estimates  that  a  fund 
makes  two  responses  each  year  under 
the  rule,  one  response  to  maintain 
records  in  the  United  States  and  one 
response  to  update  its  Ust  of  affiliated 
persons.  The  Commission  staff  further 
estimates  that  a  fund's  investment 
adviser  makes  one  response  each  year 
under  the  rule  to  maintain  records  in 
the  United  States.  Commission  staff 
estimate  that  each  recordkeeping 
response  requires  12.5  hours  of  support 
stafl'time  at  a  cost  of  $15  per  hour,  and 
the  response  to  update  the  list  requires 
0.25  hours  of  support  staff  time,  for  a 
total  annual  burden  of  25.25  hours  at  a 
cost  of  $379.  The  estimated  burden 
hours  are  a  decrease  from  the  current 
allocation  of  101  biuden  hours.  The 
decrease  of  75.75  hours  reflects  the 
current  inactive  status  of  two  Canadian 
registrants  and  one  other  foreign 
registrant,  as  well  as  the  stafPs 
administrative  experience  with  the  rule. 

If  a  fund  were  to  file  an  application 
under  the  rule,  the  Commission 
estimates  that  the  rule  would  impose 
initial  information  collection  burdens 
(for  filing  an  application,  preparing  the 
specified  charter,  bylaw,  and  contract 
provisions,  designations  of  agents  for 
service  of  process,  and  an  initial  list  of 
affiliated  persons,  and  establishing  a 
means  of  keeping  records  in  the  United 
States)  of  approximately  90  hours  for 
the  fund  and  its  associated  persons.  The 
Commission  is  not  including  these 
hours  in  its  calculation  of  the  annual 
burden  because  no  fund  has  applied 
under  rule  7d-l  to  register  under  the 
Act  in  the  last  three  years. 

After  registration,  a  foreign  fund  may 
file  a  supplemental  application  seeking 
special  relief  designed  for  the  fund's 
particular  circumstances.  Because  rule 
7d-l  does  not  mandate  these 
applications  and  the  fund  determines 
whether  to  submit  an  application,  the 
Commission  has  not  allocated  any 
burden  hours  for  the  applications. 

The  estimates  of  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  representative 
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survey  or  study  of  Commission  rules 
and  forms. 

The  Commission  beUeves  that  the  one 
active  Canadian  registrant  and  its 
associated  persons  may  spend 
(excluding  the  cost  of  burden  hours) 
approximately  $500  each  year  in 
maintaining  records  in  the  United 
States.  These  estimated  costs  include 
fees  for  a  custodian  or  other  agent  to 
retain  records,  storage  costs,  and  the 
costs  of  transmitting  records  by 
computer  mail  or  otherwise. 

If  a  Canadian  or  other  foreign  fund  in 
the  future  applied  to  register  imder  the 
Act  imder  rule  7d-l ,  the  fund  initially 
might  have  capital  and  start-up  costs 
(not  including  hoiuly  burdens)  of  an 
estimated  $16,000  to  comply  with  the 
rule's  initial  information  collection 
requiremeiits.  These  costs  include  legal 
and  processing-related  fees  for 
preparing  the  required  documentation 
(such  as  the  application,  charter,  bylaw, 
and  contract  provisions),  designations 
for  service  of  process,  and  the  Ust  of 
affihated  persons.  Other  related  costs 
would  include  fees  for  estabUshing 
arrangements  writh  a  custodieui  or  other 
agent  for  meiintaining  records  in  the 
United  States,  copying  and 
transportation  costs  for  records  typically 
maintained  in  paper  form  (such  as 
minutes  of  directors'  meetings),  and  the 
costs  of  purchasing  or  leasing  computer 
equipment,  software,  or  other  record 
storage  equipment  for  records 
maintained  in  electronic  or 
photographic  form. 

The  Commission  expects  that  the 
fund  and  its  sponsors  would  incur  these 
costs  immediately,  and  that  the 
annualized  cost  of  the  expenditures 
would  be  $16,000  in  the  first  year.  Some 
expenditures  might  involve  capital 
improvements,  such  as  computer 
equipment,  having  expected  useful  lives 
for  which  annualized  figures  beyond  the 
first  year  would  be  meaningful.  These 
annualized  figures  are  not  provided, 
however,  because,  in  most  cases,  the 
expenses  would  be  incurred 
immediately  rather  than  on  an  aimual 
basis.  The  Commission  is  not  including 
these  costs  in  its  calculation  of  the 
annualized  capital/ start-up  costs 
because  no  fund  has  appUed  imder  rule 
7d-l  to  register  under  the  Act  pursuant 
to  rule  7d-l  in  the  last  three  years. 

Written  comments  are  requested  on: 
(a)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utiUty,  and  clarity  of  the 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  vmting  within  60  days  of  this 
pubUcation. 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  5th 
Street.  NW,  Washington,  DC  20549. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  Mail  Stop  0-4,  450  5th 
Street,  NW,  Washington,  DC  20549. 

Dated:  January  7, 1999. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  99-804  Filed  1-13-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  No.  IC-23635;  812-10426] 

Frank  Russell  Investment  Company,  et 
al.;  Notice  of  Application 

January  7, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  pursuant  to  section  17(d)  and  rule 

17d-l  imder  the  Investment  Company 

Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  funds  relying  on  section 
12(d)(1)(G)  of  the  Act  to  enter  into  a 
special  servicing  agreement. 
APPLICANTS:  Frank  Russell  Investment 
Company  ("FRIC"),  on  behalf  of  its 
series.  Diversified  Equity  Fund,  Special 
Growth  Fund,  Equity  Income  Fund, 
Quantitative  Equity  Fund,  International 
Securities  Fund,  Real  Estate  Securities 
Fund,  Diversified  Bond  Fund,  Volatifity 
Constrained  Bond  Fund,  Multistrategy 
Bond  Fund,  Limited  Volatility  Tax  Free 
Fund,  U.S.  Government  Money  Market 
Fund,  Tax  Free  Money  Market  Fund, 
Equity  I  Fund,  Equity  II  Fund,  Equity  III 
Fund,  Equity  Q  Fund,  Equity  T  Fund, 
International  Fund,  Emerging  Markets 
Fund,  Fixed  Income  I  Fund,  Fixed 
Income  II  Fund,  Fixed  Income  III  Fund, 
Equity  Balanced  Strategy  Fund, 
Aggressive  Strategy  Fund,  Balanced 
Strategy  Fund,  Moderate  Strategy  Fund, 
Conservative  Strategy  Fund,  and  Money 
Market  Fund;  Frank  Russell  Investment 


Management  Company  ("FRIMCo"); 
Russell  Fund  Distributors,  Lie.  ("RFD"); 
and  each  existing  or  future  open-end 
management  investment  company  or 
series  thereof  that  is  part  of  the  same 
group  of  investment  companies  as  FRIC 
under  section  12(d)(l)(G)(ii)  of  the  Act 
and  which  is,  or  will  be,  advised  by 
FRIMCo  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  FRIMCo,  or  for  which  RFD  or  any 
entity  controlling,  controlled  by,  or 
under  common  control  with  RFD,  serves 
as  principal  underwriter  (these 
investment  companies  or  series  thereof, 
together  with  FRIC  and  its  series,  are 
referred  to  in  this  notice  as  the  "Frank 
Russell  Funds"). 

FILING  DATES:  The  application  was  filed 
on  November  8, 1996,  and  amended  on 
October  10, 1997,  June  12,  1998,  and 
December  3,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  1, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
appUcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Applicants,  909  A  Street,  Tacoma,  WA 
98402.  Attention:  Gregory  Lyons,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1.  FRIMCo  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  FRIMCo  serves  as 
adviser  to,  and  transfer  agent  for,  FRIC. 
RFD  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934.  RFD  serves  as  the  principal 
underwriter  of  the  Frank  Russell  Funds. 
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2.  FRIC  is  organized  as  a 
Massachusetts  ^business  trust  and 
registered  und^r  the  Act  as  an  open-end 
management  investment  company.  FRIC 
currently  offeit  28  series,  five  of  which 
are  "TopFundj" '  and  23  of  which  are 
"Underlying  FUnds."  ^  The  TopFunds 
will  invest  in  tiie  Underlying  Funds  in 
accordance  with  section  12(d)(1)(G)  of 
the  Act.  3  Each  [TopFimd  and  certain  of 
the  Underlying  Funds  will  be  multiple 
class  funds  in  reliance  on  rule  18f-3 
under  the  Act. ! 

3.  FRIMCo  ahd  FRIC  propose  to  enter 
into  a  Special  I  servicing  Agreement  that 
would  allow  ail  Underlying  Fund  to 
bear  the  expenses  of  a  TopFund  (other 
than  advisory  ^s,  rule  12b-l  fees  and 
shareholder  servicing  fees)  in 
proportion  to  tpe  average  daily  value  of 
the  Underlyini^Fund's  shares  owned  by 
the  TopFund.  Certain  expenses  paid  by 
an  Underlying  JFund  to  a  TopFund 
under  the  Special  Servicing  Agreement 
may  be  a  fund  f evel  expense  of  the 
Underlying  Fuhd,  while  other  expenses 
paid  imder  thej  Agreement  may  be  a 
class  expense  ^i  the  Underlying  Fund. 
Any  determin^ion  to  treat  such 
expenses  as  a  class  expense  or  fund 
level  expense  of  an  Underlying  Fund 
would  be  ejected  only  after  approval  by 
the  board  of  directors  of  the  Underlying 
Fund  pursuanH  to  rule  18f-3,  and  only 
in  compliance  jwith  the  condition  to  the 
appUcation.     | 

4.  Applicant^  submit  that  the 
Underlying  Fuhd  may  experience 
savings  because  it  would  be  servicing 
only  one  accoi^nt  [i.e.,  the  TopFund), 


'  The  tenii  "Topf  unds"  refers  to  the  following 
five  series  of  FRIC:iEquity  Balanced  Strategy  Fund. 
Conservative  Strategy  Fund.  Moderate  Strategy 
Fund,  Balanced  St^tegy  Fund,  and  Aggressive 
Strategy  Fund.  Tba  term  also  refers  to  other 
investment  companies  or  series  thereof  currently 
existing  or  organized  in  the  future  which  receive 
investment  advice  from  FRIMCO,  and  are  intended 
to  invest  substantially  all  of  their  assets  in  the 
Underlying  Funds  (defined  below). 

*The  term  "Underlying  Funds"  refers  to  the 
following  series  of  FRIC:  Equity  I  Fund.  Equity  D 
Fund,  Equity  UI  Ft|nd,  International  Fund,  Fixed 
Income  I  Fund,  Fi;^  Income  II  Fund,  Fixed 
Income  HI  Fund,  Eduity  Q  Fund,  Equity  T  Fund, 
Emerging  Markets  Fund,  Money  Market  Fund, 
Diversified  Equity  Fund,  Special  Growth  Fund, 
Equity  Income  Fui^,  Quantitative  Equity  Fund, 
International  Securities  Fund,  Real  Estate  Securities 
Fund,  Diversified  |ond  Fund,  Volatility 
Constrained  Bond  fund.  Multistrategy  Bond  Fund, 
Limited  Volatility  Tax  Free  Fund,  U.S.  Government 
Money  Market  Fuitd,  and  Tax  Free  Money  Market 
Fund.  The  term  al^o  refers  to  each  existing  and 
future  open-end  ni^nagement  investment  company 
or  any  series  of  that  company  that  is  p>art  of  the 
same  group  of  invvtment  companies  as  FRIC  under 
section  12(d)(ll(G)iii)  of  the  Act.  and  (1)  is,  or  will 
be,  advised  by  FRIMCo  or  any  entity  controlling, 
controlled  by,  or  u^der  common  control  with 
FRIMCo,  or  (2)  for  Which  RFD  or  any  entity 
controlling,  controlled  by,  or  under  common 
control  with  RFD,  Serves  as  principal  underwriter. 

>  The  TopFunds  tnay  not  be  Underlying  Funds. 


instead  of  multiple  accounts  of  the 
shareholders  of  the  TopFund.  No 
Underlying  Fund  will  bear  any  expenses 
of  a  TopFimd  that  exceed  Net  Benefits, 
as  defined  in  the  condition  below,  to  the 
Underlying  Fund  from  the  arrangement. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l(a)  under  the  Act  provide  that  an 
affiliated  person  of,  or  a  principal 
underwriter  for,  a  registered  investment 
company,  or  an  affiliate  of  such  person 
or  principal  luiderwriter,  acting  as 
principal,  shall  not  participate  in,  or 
effiect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement. 

2.  Rule  17d-l(b)  provides  that,  in 
passing  upon  exempUve  requests  under 
the  rule,  the  SEC  will  consider  whether 
participation  of  the  investment 
company  in  the  joint  enterprise,  joint 
arrangement,  or  profit-sharing  plan  on 
the  basis  proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

3.  Applicants  request  relief  imder 
section  17(d)  and  rule  17d-l  to  permit 
them  to  enter  into  the  Special  Servicing 
Agreement  in  which  the  Underlying 
Fluids  may  pay  certain  expenses  of  the 
TopFunds.  Apphcants  contend  that 
each  Underlying  Fund  will  pay  a 
TopFund's  expenses  only  in  direct 
proportion  to  the  average  daily  value  of 
the  Underlying  Fund's  shares  owned  by 
the  TopFund  to  ensure  that  expenses  of 
the  TopFund  are  borne  proportionately 
and  farily.  Applicants  also  state  that 
prior  to  an  Underlying  Fimd's  entering 
into  the  Special  Servicing  Agreement, 
and  at  least  annually  thereafter,  the 
board  of  trustees  of  FRIC,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  FRIC  (the 
"Board"),  will  determine  that  the 
Special  Servicing  Agreement  will  result 
in  Net  Benefits,  as  defined  in  the 
condition  below,  to  the  Underlying 
Fund.  In  making  the  annual 
determination,  one  of  the  factors  the 
Board  will  consider  is  the  amount  of  Net 
Benefits  actually  experienced  by  each 
class  of  shareholders  of  the  Underlying 
Fimd  and  the  Underlying  Fund  as  a 
whole  during  the  preceding  year.  For 
these  reasons,  applicants  state  that  the 
requested  relief  meets  the  standards  of 
section  17(d)  and  rule  17d-l. 


Applicants'  Condition 

Applicants  agree  that  the  order  will  be 
subject  to  the  follovkring  condition: 

Prior  to  FRIC  entering  into  the  Special 
Servicing  Agreement  with  respect  to  an 
Underlying  Fund,  and  at  least  annually 
thereafter,  the  Board  must  determine, 
through  the  process  described  in 
Section  II  of  the  application,  that  the 
Special  Servicing  Agreement  will  result 
in  quantifiable  benefits  to  each  class  of 
shareholders  of  the  Underlying  Fimd 
and  to  the  Underlying  Fund  as  a  whole 
that  will  exceed  the  costs  of  the  Special 
Servicing  Agreement  borne  by  each 
class  of  shareholders  of  the  Underlying 
Fund  and  by  the  Underlying  Fund  as  a 
whole  ("Net  Benefits"),  and  that  the 
premises  supporting  the  data  provided 
to  the  Board  in  this  regard  are 
reasonable  and  appropriate.  In  making 
the  annual  determination,  one  of  the 
factors  the  Board  must  consider  is  the 
amount  of  Net  Benefits  actually 
experienced  by  each  class  of 
shareholders  of  the  Underlying  Fimd 
and  the  Underlying  Fund  as  a  whole 
during  the  preceding  year.  The 
Underlying  Fund  will  preserve  for  a 
period  of  not  less  than  six  years  from 
the  date  of  a  Board  determination,  the 
first  two  years  in  an  easily  accessible 
place,  a  record  of  the  determination  and 
the  basis  and  information  upon  which 
the  determination  was  made.  This 
record  will  be  subject  to  examination  by 
the  SEC  and  its  sta^. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depii  ty  Secretary. 

[PR  Doc.  99-805  Filed  1-13-99;  8:45  am) 
BILLING  COOe  8010-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L.  104-13;  Proposed 
Collection,  Comment  Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soUciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
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directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market 
Street(WR  4Q),  Chattanooga,  Tennessee 
37402-2801;  (423)  751-2523.  Comments 
should  be  sent  to  the  Agency  Clearance 
Officer  no  later  than  March  15. 1999. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection: 
Comprehensive  Services  Program. 

Frequency  of  Use:  Daily. 

Type  of  Affected  Public:  Independent 
Power  Distributors. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual   . 
Responses:  1,000. 

Estimated  Total  Annual  Burden 
Hours:  83. 

Estimated  Average  Burden  Hours  Per 
Response:  .083. 

Need  For  and  Use  of  Information:  The 
evaluation  request  will  help  determine 
overall  satisfaction  with  the  TVA 
Comprehensive  Services  Program.  The 
information  will  be  used  as  an  indicator 
for  the  quarterly  Business  Plan  report. 
William  S.  Moore, 

Senior  Manager,  Administrative  Services. 
(FR  Doc.  99-875  Filed  1-13-99;  8:45  am] 
BILUNO  COOe  S12<M»-P 


TENNESSEE  VALLEY  AUTHORITY 

Telllco  Reservoir  Land  Management 
Plan,  Blount,  Loudon,  and  Monroe 
Counties 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act.  TVA  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  alternatives  for 
management  of  certain  TVA-owned 
lands  surroimding  Tellico  Reservoir  in 
Loudon,  Monroe,  and  Blount  Counties, 
Tennessee.  The  plan  will  help  guide 
TVA  resource  management  and  property 
administration  decisions  on  12,649 
acres  of  public  land  under  TVA  control. 
DATES:  Comments  on  the  scope  of  the 
EIS  must  be  received  on  or  before 
February  1, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Jon  M.  Loney,  Manager, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 


Drive,  Knoxville,  Teimessee  37902- 
1499. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  WT  8C,  Knoxville,  Tennessee 
37902-1499;  telephone  (423) 632-6889 
or  e-mail  hmdraper@tva.gov. 
SUPPLEMENTAL  INFORMATION: 

Background 

The  gates  to  Tellico  Dam  were  closed 
in  1979,  creating  the  Tellico  Reservoir. 
The  waters  of  Tellico  Reservoir  and  Fort 
Loudoun  reservoir  are  joined  by  a  500- 
foot  wide  canal.  Approximately  38,480 
acres  of  land  was  acquired  for  the 
Tellico  Project.  Of  that,  16,500  acres  are 
covered  by  water  during  normal 
summer  pool.  Subsequent  transfers  of 
land  by  TVA  for  economic,  industrial, 
residential  or  public  recreation 
development  have  resulted  in  a  current 
balance  of  12,649  acres  of  TVA  land  on 
Tellico  Reservoir. 

In  April  of  1982,  the  Tellico  Reservoir 
Development  Agency  (TRDA)  was 
created  by  the  Tennessee  Legislature  to 
cooperate  writh  TVA  in  the  development 
of  approximately  10,582  acres  of  land 
along  the  reservoir.  TRDA  was  created 
with  the  mandate  to  plan  programs  and 
implement  activities  for  the 
comprehensive  development  of 
designated  lands  within  the  Tellico 
Reservoir  project  area.  TVA  anticipates 
that  TRDA  will  cooperate  in  the 
preparation  of  this  EIS. 

This  EIS  will  tier  from  TVA's  Final 
EIS,  Shoreline  Management  Initiative: 
An  Assessment  of  Residential  Shoreline 
Development  Impacts  in  the  Tennessee 
Valley  (November  1998).  That  EIS 
evaluated  alternative  poUcies  for       \ 
managing  residential  uses  along  TVA's 
reservoir  system,  including  Tellico 
Reservoir. 

One  of  the  major  objectives  of  the 
Tellico  Project  and  the  integrated  land 
plan  developed  for  it  was  to  develop 
and  use  the  acquired  project  lands  in  a 
way  that  would  make  the  maximum 
possible  contribution  to  the  economy  of 
the  region.  Based  on  ciurent  growrth 
trends  and  the  inevitable  pressures  for 
change  TVA  has  decided  to  reevaluate 
the  allocation  of  its  remaining  public 
land  on  Tellico  Reservoir  to  determine 
if  changes  are  needed  to  further  support 
the  objectives  of  the  project. 

TVA  develops  reservoir  land 
management  plans  to  help  in  the 
management  of  reservoir  properties  in 
its  custody.  These  plans  seek  to 
integrate  land  and  water  t>enefits, 
provide  for  public  benefits,  and  balance 
competing  and  sometimes  conflicting 


resource  uses.  Plans  are  approved  by  the 
TVA  Board  of  Directors. 

Proposed  Action  and  Alternatives 

TVA  proposes  to  develop  a  reservoir 
land  management  plan  to  guide  land- 
use  approvals,  private  water  use  facility 
permitting,  and  resource  management 
decisions  on  Tellico  Reservoir.  The  plan 
would  identify  land  use  zones  in  broad 
categories.  It  is  anticipated  that  lands 
currently  committed  to  a  specific  use 
would  bie  allocated  to  that  current  use 
unless  there  is  an  overriding  need  to 
change  the  use.  Such  commitments 
include  transfers,  leases,  licenses, 
contracts,  power  lines,  outstanding  land 
rights,  or  "TVA  developed  recreation 
areas.  At  this  time,  TVA  anticipates  that 
at  least  three  alternative  plans  would  be 
analyzed  in  the  EIS.  One  alternative 
plan  would  rely  on  the  existing  land  use 
plan  established  by  contract  with  the 
Tellico  Reservoir  Development  Agency. 
This  plan  allocates  land  into  three 
categories:  TVA  retained  land,  sub- 
allocated  to  cultural/public  use/open 
space  areas,  industrial  development 
areas,  and  natural/wildlife  areas; 
transferred  land,  sub-allocated  to  private 
residential  areas,  industrial 
development  areas,  and  commercial 
recreation  areas;  and  easement  land- 
land  xmder  easement  for  recreation  areas 
or  to  the  Eastern  Band  of  the  Cherokee 
Indians.  This  would  be  the  "No  Action" 
Alternative. 

A  second  alternative  plan  would 
allocate  land  into  categories  that 
emphasize  sensitive  resource 
management  (preservation  and 
enhancement  of  wetlands,  biodiversity, 
and  archaeological  and  historic 
resources)  and  natural  resource 
conservation.  A  third  alternative  plan 
would  include  sensitive  resource 
meinagement  and  natural  resource 
conservation  but  would  also  analyze  the 
potential  for  expanded  commercial 
recreation  and  residential  development 
along  a  portion  of  the  northeast 
reservoir  shoreline.  This  involves  a 
proposal  made  by  Tellico  Landing,  Inc., 
to  develop  TVA  tracts  in  this  area  along 
with  other  non-TVA  properties  for  these 
uses.  Other  alternative  uses  for  TVA 
tracts  of  land  along  the  reservoir  that 
may  be  considered  include  industrial/ 
commercial  development,  developed 
recreation,  and  residential  development. 

Scoping 

TVA  anticipates  that  the  EIS  vdll 
discuss  the  effects  of  the  alternative 
plans  on  the  following  resources  and 
issue  areas:  visual  resources,  cultural 
resources,  threatened  and  endangered 
species,  terrestrial  ecology,  wetlands, 
recreation,  water  qualiiy,  aquatic 
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ecology,  socioeconomics,  floodplains, 
prime  farmland,  noise,  and  air  quality. 
TVA  is  intere^ed  in  receiving 
comments  on  these  and  any  additional 
issues  to  be  addressed  in  the  EIS.  The 
EIS  will  addre^  environmental  issues 
and  impacts  rtised  in  pubUc  scoping.  A 
scoping  meeting  is  expected  to  be  held 
in  the  near  future.  Persons  interested  in 
attending  or  r^eiving  more  information 
should  call  Sob-TVA-LAND  prior  to  the 
meeting  to  confirm  the  time  and 
location. 

Kathryn  J.  Jackson, 

Executive  Vicelhvsident,  Resource  Group. 
IFR  Doc.  99-87^  Filed  1-13-99;  8:45  ami 
MLUNQ  COOE  S12i-(«-P 


DEPARTMENt  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  Pe-99-29] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Fede^  Aviation 
Administratioh  (FAA)  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  redeived  and  of  dispositions 
of  prior  petiti(  ns. 


summary:  Pumuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption!  (14  CFR  Part  11),  this 
notice  containp  a  summary  of  certain 
petitions  seeling  reUef  from  specihed 
requirements  i)f  the  Federal  Aviation 
Regulations  (ik  CFR  Chapter  I), 
dispositions  oi  certain  petitions 
previously  regeived,  and  corrections. 
The  purpose  af  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  ior  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  iie  petition  docket 
number  involi  ed  and  must  be  received 
on  or  before  February  4, 1999. 
ADDRESSES:  S^nd  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  pocket  No. ,  800 

Independenca  Avenue,  SW., 
Washington.  DC  20591. 

Comments  ipay  also  be  sent 
electronically  [to  the  following  internet 
address:  9-NHRM-CMTS@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  my  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  IDA), 
800  Independence  Avenue,  SW, 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624. 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  January  8, 
1999. 

Donald  P.  Byrne, 
Assistant  Chief  Counse]  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  293U 

Petitioner:  Kitty  Hawk  Aircargo,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.438(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kitty  Hawk  to 
allow  each  of  its  second-in-command 
(SIC)  pilots  that  have  fewer  than  100 
hours  of  flight  time  as  SIC  in  part  121 
operations  in  the  type  of  airplane 
being  flown  to  perform  takeoffs  and 
landings  at  airports  designated  as 
special  airports. 

Docitef  No.;  29427 

Petitioner:  Boeing  Commercial  Airplane 
Group 

SecUons  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  partial 
exemption  from  the  requirements  in 
lieu  of  a  static  test  of  4500  psig. 
Boeing  proposes  to  demonstrate 
compliance  with  a  range  of  motion 
test  for  only  the  hydraulic  tubing 
added  for  the  737-700C  Main  Deck 
Cargo  Door  (MDCD)  system  at  just 
below  the  system  relief  pressure  of 
3400  psig. 

Docket  No.:  29386 

Petitioner:  Mr.  Archie  D.  Van  Beek 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  you  to  operate 
your  Maule  M-5  airplane  displaying 
3 -inch  high  nationaUty  and 
registration  markings  instead  of  the 
12-inch-high  marking  required  by  the 
regulation. 

Dispositions  of  Petitions 

DocJtef  No.  .-25636 

Petitioner:  International  Aero  Engines 
(lAE) 


Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)  (1)  and  (3) 

Description  of  ReUef  Sought/ 
Disposition:  To  permit  export 
airworthiness  approvals  to  be  issued 
for  Class  I  products  (engines) 
assembled  and  tested  in  the  United 
Kingdom,  and  for  Class  n  and  III 
products  manufactured  in  the  LAE 
consortium  countries  of  Germany, 
Japan,  and  the  United  Kingdom. 

Grant,  December  29,  1998,  Exemption 
No.  4991E 

Docket  No.:  6605/^ 

Petitioner:  Mr.  Robert  W.  Fortnam 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
conduct  recurrent  flight  training  in 
Beechcraft  Bonanza,  Baron,  and 
Travel  Air  aircraft,  and  recurrent 
flight  training  in  simulated 
instrument  flight  in  Beechcraft  Baron 
and  Travel  Air  aircraft,  when  those 
aircraft  are  equipped  with  a 
functioning  throwover  control  wheel 
in  place  of  functioning  dual  controls. 

Grant,  December  31,  1998,  Exemption 
No.  6605A 

Docket  No.:  29157 

Petitioner:  US  Airways 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(c)(l)(ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  US  Airways  to 
substitute  a  qualified  and  authorized 
check  airman  for  an  FAA  inspector 
when  an  FAA  inspector  is  not 
available  to  observe  a  qualifying  pilot 
in  command  (PIC)  who  is  completing 
initial  or  upgrade  training,  as 
specified  in  the  performance  of 
prescribed  duties  during  at  least  one 
flight  leg  that  includes  a  takeoff  and 
a  landing,  subject  to  certain 
conditions  and  Umitations. 

Grant,  December  30,  1998,  Exemption 
No.  6849 

Docket  No.:  26732 

Petitioner:  Air  Transport  Association  of 
America 

Sections  of  the  FAR  Affected:  14  CFR 
121.652  (a)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  a  pilot  in 
command  (PIC)  conducting  operations 
to  perform  an  instrument  approach 
procediu-e  to  the  weather  minima 
prescribed  by  this  exemption  during 
the  first  100  hours  of  service  as  PIC, 
in  the  type  airplane  he  or  she  is 
operating,  using  'an  alternative  means 
approved  by  the  Administrator  to  • 
satisfy  the  requirements. 
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Grant,  January  5, 1999,  Exemption  No. 
5549D 

(FR  Doc.  9»-«56  Filed  1-13-99;  8:45  am] 
MLUNQ  CODE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-28] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  4, 1999. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent- 
electronically  to  the  following  Internet 
address:  9-NPRM-CMTS@faa.gov. 

The  petition,  any  comments,  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  January  8, 
1999. 
Donald  P.  Byrne, 

Assistant  Chief  Ck)unsel  for  Regulations. 

Petitions  fiDr  Exemption 

Docket  No.:  CE152 

Petitioner:  Raytheon  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
23.775(e) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Raytheon 
Aircraft  Company  to  operate  the 
Raytheon  Model  3000  airplane  at 
altitudes  greater  than  25,000  feet  and 
up  to  31,000  feet,  as  requested  for 
certification. 

Docket  No.:  29356 

Petitioner:  Grand  Canyon  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
119.1(e)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Grand  Canyon 
Airlines  (GCA)  to  conduct  sightseeing 
flights  beyond  the  25-statute-mile 
radius  of  Grand  Canyon  National  Park 
Airport  without  meeting  certain 
requirements  of  part  119,  for  the 
purpose  of  allowing  GCA  to  comply 
with  the  operating  rules  of  14  CFR 
part  135  rather  than  14  CFR  part  121. 

Dispositions  of  Petitions 

Docket  No.:  28097 

Petitioner:  Columbia  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
133.19(a)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Columbia 
Helicopters,  Inc.  to  conduct  external- 
load  operations  in  the  United  States 
using  Canadian-registered  rotorcraft. 

Grant,  December  16,  1998,  Exemption 
No.  6045B 

Docket  No.:  23771 

Petitioner:  Cessna  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91. 531(a)(l)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  certain  qualified 
pilots  of  Cessna  Citation  Model  550, 
S560,  552,  or  560  aircraft  to  operate 
those  aircraft  without  a  pilot  who  is 
designated  as  second  in  command. 

Grant,  December  23, 1998,  Exemption 
No.  4050K 

Docket  No.:  28U0 

Petitioner:  GE  Cehna  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GE  to  use  the 


calibration  standards  of  the  Institute 
Nacional  de  Metrologia,  Normalizacao 
e  Quahdade  Industrial  (INMETRO)  in 
Ueu  of  the  cahbration  standards  of  the 
U.S.  National  Institute  of  Standards 
and  Technology  (NIST)  to  test  its 
inspection  and  test  equipment. 

Denial,  Noveml)er  25, 1998,  Exemption 
No.  6546A 

DocJcet  No.;  29256 

Petitioner:  American  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American  to 
place  copies  of  its  inspection 
procedures  manual  (IPM)  in 
strategically  located  libraries  at  its 
Tulsa  Maintenance  Base  Repair 
Station  in  Tulsa,  Oklahoma,  and  its 
alliance  maintenance  Base  Repair 
Station  in  Fort  Worth,  Texas,  rather 
than  providing  a  copy  of  its  IPM  to 
each  of  its  supervisory  and  inspection 
personnel  at  fiiose  locations. 

Grant,  December  22,  1998,  Exemption 
No.  6848 

Docket  No.:  26492 

Petitioner:  VARIG  S.  A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  VARIG  to  use 
the  calibration  standards  of  the 
Institute  Nacional  de  Metrologia, 
Normalizacao  e  Qualidade  Industrial 
(INMETRO)  in  lieu  of  the  calibration 
standards  of  the  U.S.  National 
Institute  of  Standards  and  Technology 
(NIST)  to  test  its  inspection  and  test 
equipment. 

Grant,  November  25,  1998,  Exemption 
No.  6552 

Docket  No.:  28663 

Petitioner:  Goodyear  do  Brasil  Produtos 
de  Borracha  Ltda. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Goodyear  to 
use  the  calibration  standards  of  the 
Institute  Nacional  de  Metrologia 
Normalizacao  e  Qualidade  Industrial 
in  lieu  of  the  calibration  standards  of 
the  U.S.  National  Institute  of 
Standards  and  Technology  to  test  its 
inspection  and  test  equipment. 

Grant,  November  27,  1998,  Exemption 
No.  6547 A 

Docket  No.:  28470 

Petitioner:  Compoende  Aeronautica 
Ltda. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Compoende  to 
use  the  calibration  standards  of  the 
Institute  Nacional  de  Metrologia 
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e  Qualidade  Industrial 
calibration  standards  of 
National  Institute  of 

Technology  to  test  its 
test  equipment. 
Novemi>er  27,  1998,  Exemption 


Mormalizacfo 
in  heu  of 
the  U.S 
Standards 
inspection 
Grant, 
No.  6550A 


ajid 
a|nd 


[FR  Doc.  99-85-  Filed  1-13-99;  8:45  am] 
BILUNQ  COOE  491(  -13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiefnaking  Advisory 
Committee  Meeting  on  Aircraft 

Certification  Procedures  Issues 

I 

agency:  Fedeilal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviati  an  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  i  iiscuss  aircraft 
certification  pi  txredures  issues. 
DATES:  The  meeting  will  be  held  on 
January  21,  19)9,  at  9:00  a.m.  Arrange 
for  oral  presentations  by  January  15, 
1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Ayiation  Manufacturers 
Association,  1|00  K  Street,  NW.,  Suite 
801,  Washington,  DC  20005-2485. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Mullen,  Transportation  Industry 
Analyst,  Office  of  Rulemaking  (ARM- 
205).  800  Independence  Avenue,  SW.. 
Washington,  IlC  20591;  telephone:  (202) 
267-7653.  fax^  (202)  267-5075. 
SUPPLEMENTARV  INFORMATION:  Pursuant 
to  section  lQ(aj)(2)  of  the  Federal 
Advisory  Cominittee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  H),  notice  is  hereby 
given  of  a  meeung  of  the  Aviation 
Rulemaking  Aqvisory  Committee  to  be 
held  on  Januaik^  21. 1999.  at  9:00  a.m. 
at  the  General  ^viation  Manufactiu^rs 
Association.  1*00  K  Street.  NW..  Suite 
801,  Washington,  DC  20005-2485. 
The  agenda  for  this  meeting  will 
include:  i 

(1)  A  discusiiion  and  vote  on  the 
"Production  Certification  and  Parts 
Manufacturing "  draft  notice  of  proposed 
rulemaking  (NPRM); 

(2)  A  status  ^port  on  the  E)elegation 
System  Working  Group  tasking;  and 

(3)  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Copies  of  materials  which  will  be 
presented  for  4iscussion  and  vote  may 

contacting  Marisa 
Mullen  at  the  address,  telephone 
niunber.  or  fac  simile  number  provided 


in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  15.  1999.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  January  8, 
1999. 

Brian  Yanez, 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures  Issues,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  99-858  Filed  1-13-99;  8:45  am] 
BILUNG  COOE  4»10-13-M 


DEPARTIMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33696] 

Dallas  Area  Rapid  Transit — Acquisition 
and  Operation  Exemption — Lines  of 
Union  Pacific  Railroad  Co. 

Dallas  Area  Rapid  Transit  (DART),  a 
poUtical  subdivision  of  the  State  of 
Texas,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  (by 
purchase)  approximately  1  mile  of  rail 
line  owned  by  Union  Pacific  Railroad 
Company  (UP)  between  approximately 
milepost  748.25  and  approximately 
milepost  747.25  in  the  vicinity  of 
Rowlett,TX.' 

The  earliest  the  transaction  could  be 
consummated  was  December  22,  1998, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 


'  Applicant  states  that  it  will  grant  trackage  rights 
to  UP  (or  UP's  designee)  on  the  subject  line  and  that 
freight  railroad  operations  on  the  subject  line  will 
be  conducted  by  UP  (or  UP's  designee)  pursuant  to 
the  trackage  rights.  According  to  DART.  UP  (or  UP's 
designee)  will  seek  the  Board's  approval  for  the 
trackage  rights  in  a  separate  filing. 


Docket  No.  33696.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys.  1350  Eye  Street,  NW,  Suite  200, 
Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  7, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-746  Filed  1-13-99;  8:45  am) 

BILUNG  COOE  4915-Oft-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[REG-242282-S7] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den.  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  REG-242282- 
97  (TD  8734),  General  Revision  of 
Regulations  Relating  to  Withholding  of 
Tax  on  Certain  U.S.  Source  Income  Paid 
to  Foreign  Persons  and  Related 
Collection.  Refimds  and  Credits; 
Revision  of  Information  Reporting  and 
Backup  Withholding  Regulations;  and 
Removal  of  Regulations  Under  Peirt  35a 
and  of  Certain  Regulations  Under 
hicome  Tax  Treaties  (1.1441-l(e), 
1.1441-4{a)(2).  1.1441-4(b)(l)  and  (2). 
1.1441-4(c).  (d).  and  (e).  1.1441- 
5(b)(2)(ii),  1.1441-5(c)(l),  1.1441-6(b) 
and  (c),  1.1441-8(b),  1.1441-9{b), 
1.1461-l{b)  and  (c).  301.6114-1. 
301.6402-3(e).  and  31.3401(a)(6)-l(e)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  15, 1999  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
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Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW, 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  General  Revision  of  Regulations 
Relating  to  Withholding  of  Tax  on 
Certain  U.S.  Source  Uicome  Paid  to 
Foreign  Persons  and  Related  Collection, 
Refunds  and  Credits;  Revision  of 
Information  Reporting  and  Backup 
Withholding  Regulations;  and  Removal 
of  Regulations  Under  Part  35a  and  of 
Certain  Regulations  Under  Income  Tax 
Treaties. 

OMB  Number:  1545-1484. 

Regulations  Project  Number:  REG- 
242282-97  (formerly  INTL-62-90; 
INTL-32-93;  INTL-52-86;  INTL-52- 
94). 

Abstract:  This  regulation  prescribes 
collections  of  information  for  foreign 
persons  that  received  payments  subject 
to  withholding  under  sections  1441, 
1442,  1443,  or  6114  of  the  Internal 
Revenue  Code.  This  information  is  used 
to  claim  foreign  person  status  and,  in 
appropriate  cases,  to  claim  residence  in 
a  country  with  which  the  United  States 
has  an  income  tax  treaty  in  effect,  so 
that  withholding  at  a  reduced  rate  of  tax 
may  be  obtained  at  source.  The 
regulation  also  prescribes  collections  of 
information  for  withholding  agents. 
This  information  is  used  by  withholding 
agents  to  report  to  the  IRS  income  paid 
to  a  foreign  person  that  is  subject  to 
withholding  under  Code  sections  1441, 
1442,  and  1443.  The  regulation  also 
requires  that  a  foreign  taxpayer  claiming 
a  reduced  amount  of  withholding  tax 
under  the  provisions  of  an  income  tax 
treaty  must  disclose  its  reliance  upon  a 
treaty  provision  by  filing  Form  8833 
with  its  U.S.  income  tax  return. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

The  burden  for  the  reporting 
requirements  is  reflected  in  the  burden 
of  Forms  W-8BEN,  W-8Ea,  W-8EXP, 
W-8IMY,  1042,  1042S,  8233,  8833,  and 
the  income  tax  return  of  a  foreign 
person  filed  for  purposes  of  claiming  a 
refund  of  tax. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  99-887  Filed  1-13-99;  8:45  am) 
BILUNO  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Low  Income  Taxpayer  Clinics  Grant 
Program:  Availability  of  Draft  Grant 
Application  Package 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  document  contains  a 
Notice  that  the  IRS  has  made  available, 
for  public  comment,  a  draft  of  the  Low 
Income  Taxpayer  Clinic  Grant 
application  package.  The  IRS  solicits 
public  comment  in  order  that  interested 
parties  may  present  their  views  to  the 
IRS  prior  to  implementation  of  the  new 
grant  program  during  1999. 
Consideration  will  be  given  to  these 
comments  before  a  final  grant 
application  package  is  adopted  in 
Spring  1999.  Copies  of  the  draft  grant 
apphcation  package  can  be  downloaded 
from  the  IRS  Internet  site  at:  http:// 
www.irs.ustreas.gov. 


DATES:  Submit  written  comments  on  or 
before  February  27, 1999. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service  (Attn:  UTC 
Grant  C7-171),  5000  EUin  Road. 
Lanham,  MD  20706.  Alternatively, 
submit  commits  and  data  via  electronic 
mail  (e-mail)  to: 
*lowincomeclinic@ccmail.irs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  grant  program  and  the 
submissions  of  comments,  Eli  McDavid, 
202-283-0181  (not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
3601  of  the  IRS  Restructuring  and 
Reform  Act  of  1998,  Pubhc  Law  105- 
206.  added  new  section  7526  to  the 
Internal  Revenue  Code.  Section  3601 
authorizes  the  IRS,  subject  to  the 
availability  of  appropriated  funds,  to 
make  grants  to  provide  matching  funds 
for  the  development,  expansion,  or 
continuation  of  quaUfied  low  income 
taxpayer  clinics.  Section  3601 
authorizes  the  IRS  to  provide  grants  to 
qualified  organizations  that  provide 
legal  assistance  to  low-income  taxpayers 
having  disputes  vn\h  the  IRS.  The  IRS 
also  may  provide  grants  to  qualified 
organizations  that  op>erate  programs  to 
inform  individuals,  for  whom  Enghsh  is 
a  second  language,  about  their  rights 
and  responsibilities  under  the  Internal 
Revenue  Code.  Copies  of  the  draft  grant 
application  package  can  be  downloaded 
from  the  IRS  Internet  site  at:  http:// 
www.irs.ustreas.gov.  The  IRS  is 
soliciting  written  comments  on  this 
draft  grant  application  package  on  or 
before  February  27, 1999.  Consideration 
will  be  given  to  these  comments  before 
a  final  grant  application  package  is 
adopted  in  Spring  1999. 

Issues  for  Comment 

The  IRS  invites  public  comments  on 
the  following  issues  (and  any  others) 
raised  by  the  new  grant  program  or  draft 
application  package: 

(1)  What  should  be  considered  a 
"nominal  fee"  for  purposes  of  section 
7526(b)(l)(A)(I)? 

(2)  How  should  satisfaction  of  the 
"90%/250%"  income  requirements 
contained  in  section  7526{b)(l)(B)(I)  be 
determined? 

(3)  What  should  be  considered  in 
evaluating  the  "criteria  for  awards"  set 
forth  in  section  7526(b)(4)? 

Deborah  Butler, 

Assistant  Chief  Counsel,  Office  of  Assistant 

Chief  Counsel  (Field  Senricl 

[PR  Doc.  99-848  Filed  1-11  99;  1:41  pm] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  SlQnlficant  Objects  Imported 
for  Exhibition  Determinations: 
"Gustave  Moreau:  1826-1898" 

AGENCY:  United  States  Information 

Agency.         ! 

ACTION:  Noticje. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393.  July  2.  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Gustave 
Moreau:  182$-1898,"  imported  from 
abroad  for  temporary  exhibition  without 
profit  within  the  United  States;  are  of 
cultural  significance.  These  objects  are 
imported  pujsuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  the  Art 
Institute  of  Chicago.  Chicago.  Illinois, 
firom  on  or  about  February  10, 1999,  to 


on  or  about  April  25, 1999,  and  the 
Metropolitan  Museum  of  Art,  New  York, 
New  York,  from  on  or  about  May  24, 
1999,  to  on  or  about  August  22, 1999, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Carol 
Epstein,  Assistant  General  Coimsel. 
Office  of  the  General  Counsel,  United 
States  Information  Agency,  at  202/619- 
6981,  or  USIA,  301  4th  Street,  SW, 
Room  700,  Washington,  DC  20547- 
0001. 

Dated:  January  11, 1999. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  99-833  Filed  1-13-99;  8:45  am) 

BILUNO  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Conference  for  Bidders  on  Fulbrlght 
Senior  Scholar  Program 

ACTION:  Notice  of  Conference  for  Bidders 
on  Fulbright  Senior  Scholar  Program  for 


organizations  that  missed  the  January 
12.  1999  conference. 

SUMMARY:  Because  the  Notice  about  the 
Conference  for  Bidders  held  on  January 
12, 1999,  did  not  appear  in  the  Federal 
Register  earlier  than  January  12, 1999, 
the  United  States  Information  Agency  is 
prepared  to  convene  a  second 
Conference  for  Bidders  if  requested  by 
organizations  that  were  unable  to  attend 
the  original  conference. 

ADDmONAL  INFORMATION:  Interested 
organizations  should  contact  Rosalind 
Swenson  at  (202)  619-4360  prior  to 
January  20, 1999  to  schedule  the 
conference. 

The  Fulbright  Senior  Scholars 
Program  was  announced  in  the  Federal 
Register,  Volxmie  63,  Number  204,  pages 
56698-56702,  on  October  22, 1998. 

Dated:  January  11, 1999. 
Judith  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  99-943  Filed  1-13-99;  8:45  am] 
BILUNO  CODE  8230-01-M 
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ENVIRONMEN 
AGENCY 


TAL  PROTECTION 


40  CFR  Part  1^1 
[WH-FRL-6218i7] 

National  Primary  Drinking  Water 
Regulations:  Analytical  Methods  for 
Microbes,  Lead,  and  Magnesium 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  On  July  31, 1998,  EPA 
proposed  chan  ges  relating  to  analytical 
test  methods  f<  r  the  measurement  of 
total  coli  forms  Escherichia  coli,  and 
pesticides  (63  FR  41134).  Consistent 
with  that  proposal,  the  Agency  is 
proposing  to  approve  two  new 
analytical  metiods,  the  E*Colite  test 
and  ColiBlue2i  test,  as  options  for 
detecting  total  jcoliforms  and  E.  coli  in 
drinking  waten  Both  organisms  must  be 
monitored  unqer  EPA's  drinking  water 
regulations  on  total  coliforms.  In 
addition,  the  Aigency  is  also  proposing 
to  approve  a  ntw  lead  method.  By 
today's  action.  EPA  is  making  available 
to  the  public  studies  that  demonstrate 
that  these  thref  methods  are  at  least  as 
good  as  EPA's  breviously  approved 
methods  for  detecting  total  coliform 
bacteria  and  EJcoIi,  and  lead,  in 
drinking  wateri  The  Agency  evaluated 
data  on  the  tw(i  coliform  methods  and 
one  lead  method  and  foimd  them  to  be 
at  least  as  gooq  as  EPA's  "reference" 
methods. 

In  addition  tt>  these  three  tests,  the 
Agency  propoaes  six  analytical  methods 
for  magnesiumi  This  action 
compensates  for  an  omission  in  the 
Stage  1  Disinfectants  and  Disinfection 
Byproducts  (DBP)  Rule,  which  was 
promulgated  o^  November  30, 1998. 
The  DBP  Rule  allows  certain  surface 
water  systems  that  are  unable  to  achieve 
the  specified  h  vel  of  total  organic 


carbon  removal  to  meet  instead  one  of 
several  alternative  performance  criteria, 
including  the  removal  of  10  mg/L 
magnesium  hardness  from  source  water. 
The  rule,  however,  does  not  include  any 
analytical  methods  for  magnesium. 

EPA  invites  public  comment  on 
whether  the  Agency  should  approve  the 
E*Colite  test  and  ColiBlue24  test  for 
total  coliforms  and  E.  coli,  the  lead 
method,  and  the  six  magnesium 
methods. 

DATES:  Written  comments  should  be 
postmarked,  delivered  by  hand,  or 
electronically  mailed  on  or  before 
March  1,1999. 

ADDRESSES:  Any  person  may  submit 
written  or  electronic  comments  on  these 
new  data  supporting  the  earlier 
proposed  rule,  described  below.  Written 
comments  may  be  sent  to  the  W-98-27 
Drinking  Water  Analytical  Methods 
Clerk,  U.S.  Environmental  Protection 
Agency,  Water  Docket,  MC  4101,  401  M 
Street,  SW,  Washington,  DC  20460.  EPA 
would  appreciate  an  original  and  3 
copies  of  your  comments  and  enclosures 
(including  references,  if  cited). 
Commenters  should  use  a  separate 
paragraph  for  each  method  or  issue 
discussed.  No  facsimiles  (faxes)  will  be 
accepted  because  EPA  cannot  ensure 
their  submission  to  the  Water  Docket. 
Commenters  who  would  like 
acknowledgment  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope. 

Electronic  comments  should  be  sent 
to  the  Internet  address:  ow- 
docket@epamail.epa.gov.  Avoid  use  of 
special  characters  and  any  form  of 
encryption.  EPA  will  attempt  to  clarify 
electronic  comments  if  a  transmission 
error  occurs.  Comments  pro\ided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Eastern  time)  on  March  1, 
1999.  Commenters  may  also  provide 
disks.  If  comments  are  sen|  via  the 
Internet  or  on  disks,  they  must  be 


formatted  in  WordPerfect  5.1  or  6.1,  or 
ASCII,  and  identified  by  the  docket 
number  W-98-27.  A  printout  of  the 
electronic  comments  v«ll  be  filed  for  the 
official  record. 

The  record  for  this  rulemaking  has 
been  established  under  docket  number 
W-98-27.  Copies  of  the  supporting 
documents  (including  references  and 
methods  cited  in  this  document)  are 
available  for  review  at  the  U.S. 
Environmental  Protection  Agency, 
Water  Docket,  EB  57,  401  M  Street,  SW. 
Washington,  DC  20460.  For  access  to  the 
docket  materials,  call  202-260-3027  on 
Monday  through  Friday,  excluding 
Federal  holidays,  between  9  a.m.  and 
3:30  p.m.  Eastern  Time  for  an 
appointment.  Today's  Federal  Register 
document  has  been  placed  on  the 
Internet  for  public  review  and 
downloading  at  the  following  location: 
http://www.epa.gov/fedrgstr. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Safe  Drinking  Water  Hotline,  for  general 
information.  Callers  within  the  United 
States  may  reach  the  Hotline  at  800- 
426-4791.  The  Hotline  is  open  Monday 
through  Friday,  excluding  Federal 
holidays,  from  9  a.m.  to  5:30  p.m. 
Eastern  Time. 

For  technical  information  regarding 
microbiology  methods,  contact  Paul  S. 
Berger,  Ph.D.,  Office  of  Ground  Water 
and  Drinking  Water  (MC-4607),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  telephone  202- 
260-3039.  For  technical  information 
regarding  chemistry  methods,  contact 
Dan  Schmelhng,  Office  of  Ground  Water 
and  Drinking  Water  (MC-4607),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  telephone  202- 
260-1439. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  listed  below: 


Category 


Industry 


State,  Local,  andi  Tribal  Governments 
Federal  Government 


Example  of  regulated  entities 


(1)  All  water  systems  that  serve  at  least  25  year-round  residents  or  have  at  least  15  service 
connections  used  by  year-round  residents  (Community  water  system). 

(2)  All  water  systems  that  regularly  serve  at  least  25  of  the  same  persons  over  6  months  per 
year,  but  not  year-round  (Non-transient,  nor>-community  water  system). 

(3)  All  water  systems  that  serve  at  least  25  people  daily  for  at  least  60  days  during  a  year,  but 
less  than  6  months  (Transient,  nor>-community  water  systems). 

Same  as  atrave. 
Same  as  above. 


This  table  is  not  intended  to  be 
exhaustive,  bul  rather  provides  a  guide 
for  readers  reg4rding  entities  likely  to  be 
regulated  by  this  action.  This  table  fists 
the  types  of  entities  that  EPA  is  now 
aware  could  pc|tentially  be  regulated  by 


this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  of  ciurent  drinking  water 


standards  and  monitoring  requirements 
in  §141.21  for  coliforms  and  §  141.80 
for  lead  of  title  40  of  the  Code  of  Federal 
Regulations,  and  §141. 135(a)(3)  of  the 
Federal  Register  for  the  Stage  1  DBP 
Rule.  If  you  have  questions  regarding 
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the  apphcabihty  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Explanation  of  Today's  Actions 

On  July  31, 1998,  EPA  proposed  to 
approve  analytical  methods  for  several 
pesticides  and  microbial  contaminants 
(total  coUforms  and  E.  coli)  for 
compliance  with  the  maximimi 
contaminant  levels  for  these 
contaminants  under  the  Safe  Drinking 
Water  Act  at  63  FR  41134.  Today's 
proposed  rule  would  approve  two 
additional  methods  for  total  coliforms 
and  E.  coli,  and  one  additional  method 
for  lead.  If  approved,  laboratories  may 
either  use  these  tests  or  any  other  EPA- 
approved  test  for  total  coliforms  or  E. 
coli,  and  lead,  in  drinking  water. 

In  addition,  on  July  29, 1994,  the 
Agency  proposed  the  Stage  1  DBP  Rule 
at  39  FR  38668,  and  promulgated  the 
rule  on  November  30, 1998.  The  DBP 
Rule  requires  subpart  H  systems  (public 
water  systems  covered  by  EPA's  Surface 
Water  Treatment  Rule]  that  use 
conventional  treatment  to  remove  total 
organic  carbon  (TOC)  by  enhanced 
coagulation  or  enhanced  softening.  For 
systems  practicing  enhanced  softening 
that  caimot  achieve  the  specified  level 
of  TOC  removal,  the  rule  allows  such 
systems  to  meet  instead  one  of  several 
alternative  performance  criteria, 
including  the  removal  of  10  mg/L 
magnesium  hardness  (as  CaCOs)  from 
the  source  water.  Analytical  methods  for 
TOC  were  described  in  the  proposed 
rule  and  a  subsequent  NODA  at  62  FR 
59388  (Nov.  3,  1997).  However,  the  rule 
omitted  analytical  test  methods  for 
magnesiiun.  Today's  proposed  rule 
compensates  for  this  omission  by 
identifying  several  such  methods  for 
magnesium  and  providing  an 
opportunity  for  comment.  For  all 
methods  in  today's  proposal,  the 
Agency  intends  to  seek  approval  from 
the  Office  of  the  Federal  Register  in 
order  to  incorporate  the  methods  by 
reference  in  the  final  rule. 

On  October  6, 1997,  EPA  published  a 
notice  of  the  Agency's  intent  to 
implement  a  Performance  Based 
Measurement  System  (PBMS)  in  all  of 
its  programs  to  the  extent  feasible  (62 
FR  52098).  The  Agency  is  currently 
determining  the  specific  steps  necessary 
to  implement  PBMS  in  its  programs  and 
preparing  an  implementation  plan.  As 
part  of  this  process,  EPA  is  ciurently 
evaluating  what  relevant  performance 
characteristics  should  be  specified  for 
monitoring  methods  used  in  the  water 
programs  under  a  PBMS  approach  to 
ensure  adeqiiate  data  quality.  EPA 
would  then  specify  performance 


requirements  in  its  regulations  to  ensiue 
that  any  method  used  for  determination 
of  a  regulated  analyte  is  at  least 
equivalent  to  the  performance  achieved 
by  other  currently  approved  methods. 
EPA  expects  to  publish  its  PBMS 
implementation  strategy  for  water 
programs  in  the  Federal  Register  in  the 
early  calendar  year  1999. 

Once  EPA  has  made  its  final 
determinations  regarding 
implementation  of  PBMS  in  programs 
imder  the  Safe  Drinking  Water  Act,  EPA 
would  incorporate  specific  provisions  of 
PBMS  into  its  regulations,  which  may 
include  specification  of  the  performance 
characteristics  for  measurement  of 
regulated  contaminants  in  the  drinking 
water  program  regulations.  In  addition 
to  requesting  comment  on  the  methods 
described  below,  EPA  is  also  seeking 
comment  on  the  application  of  PBMS  in 
its  Drinking  Water  program  and  on  the 
establishment  of  performance 
characteristics  for  the  methods 
addressed  in  this  dociunent. 

1 .  Methods  for  Total  Coliforms  and  E. 
coli 

EPA  is  proposing  to  approve  the 
following  total  coliform/  E.  coli  methods 
that  would  be  used  for  demonstrating 
compliance  with  the  Total  CoUform 
Rule. 

a.  E*Colite  Test 

The  E*Colite  test  simultaneously 
determines  the  presence  of  total 
coliforms  and  E.  coli,  both  of  which 
must  be  monitored  under  the  Total 
Cohform  Rule  at  40  CFR  141.21.  The 
E*Colite  test  involves  a  dehydrated 
medium  to  which  a  100-mL  water 
sample  is  added.  The  test  consists  of  a 
packaged  sterile  burst-a-seal  bag  divided 
into  three  compartments.  The  upper 
compartment  is  used  for  sample 
collection  and  optionally  contains  a 
sodium  thiosulfate  tablet  to  eliminate 
free  chlorine  and/or  bromine  in  the 
water.  The  middle  compartment  of  the 
bag  contains  the  medium  for  grov^  and 
enzyme  substrates  for  detection  of  total 
coliforms  and  E.  coli.  The  lower 
compartment  optionally  holds  a 
bactericide  (a  quaternary  amine)  that  the 
analyst  can  introduce  to  kill  the  grown 
coliforms. 

First,  a  100-mL  water  sample  is  added 
to  the  upper  compartment  and  the  bag 
sealed.  Then  the  water  sample  is  pushed 
through  the  burst-a-seal  into  the 
medium,  and  the  two  are  mixed.  The 
bag  is  then  incubated  for  28  hours  at 
SS'C  (the  bag  may  first  need  to  be 
placed  in  a  35''C  water  bath  for  10 
minutes  to  bring  the  sample  up  to 
incubation  temperature  quickly).  After 
incubation,  the  bag  is  observed  for  the 


presence  of  a  blue/green  color.  If 
present,  the  sample  is  total  coliform- 
positive.  If  the  blue/green  color  is  also 
fluorescent  under  an  ultraviolet  light 
(366  nm),  the  sample  is  E.  co/i-positive. 
If  the  blue/green  sample  does  not 
fluoresce  after  28  hours,  the  sample 
should  be  incubated  an  additional  20 
hours  (total  48  hours  of  incubation),  and 
checked  again  for  fluorescence. 

The  E*Colite  test  is  based  on  the 
detection  of  two  enzymes:  beta-D- 
galactosidase  and  beta-D-glucuronidase, 
which  are  characteristic  of  the  total 
coliform  group  and  E.  coli,  respectively. 
Coliforms  produce  beta-D-galactosidase, 
which  hydrolyzes  X-GAL  in  the 
medium  to  produce  a  blue  chromogen. 
E.  coli  produces  beta-D-glucuronidase, 
which  hydrolyzes  4-methylumbelliferyl- 
beta-D-glucuronide  (MUG)  in  the 
medium  that  releases  a  fluorescent 
compound. 

EPA  has  statistically  evaluated 
comparability  data  submitted  by  the 
manufacturer,  and  has  determined  that 
results  obtained  with  the  E'CoHte  test 
are  not  statistically  different  from  the 
Agency's  reference  method  for  total 
coliforms  and  E.  coli.  The  manufacturer 
observed  a  false-positive  error  of  16.0% 
and  7.2%  for  total  coliforms  and  E.  coli, 
respectively.  The  false-negative  rate, 
respectively,  was  3.7%  and  9.2%.  Based 
on  these  results,  EPA  believes  that  the 
E*Colite  test  is  satisfactory  as  a 
compliance  method  for  total  coUforms 
and  E.  coli. 

The  method  description  for  E*Colite 
test  is  available  fix)m  Charm  Sciences, 
Inc.,  36  Franklin  Street.  Maiden,  MA 
02148—4120.  Their  telephone  number  is 
(781)  322-1523.  This  information  is  also 
available  in  the  docket  for  today's 
document. 

b.  CoHBlue24  Test 

The  ColiBlue24  test  is  a  membrane 
filtration  method  that  simultaneously 
determines  the  presence  or  absence  of 
total  coUforms  and  E.  coli,  both  of 
which  must  be  monitored  under  the 
Total  Conform  Rule  (40  CFR  141.21). 
The  test  involves  filtering  a  100-mL 
drinking  water  sample  through  a  47-mm 
membrane  filter  which  is  transferred  to 
a  50-mm  petri  plate  containing  an 
absorbent  pad  saturated  with  M- 
ColiBlue24  Broth.  After  incubation  at 
35°C  for  22±2  hours,  the  membrane  is 
examined  for  colony  growth.  The 
presence  of  total  coliforms  is  indicated 
by  red  colonies;  if  E.  coli  is  also  present, 
blue  colonies  will  be  observed. 

M-ColiBlue24  Broth  is  a  nutritive 
lactose-based  medium  containing 
inhibitors  to  eliminate  growth  of  non- 
coUforms.  Total  cohform  colonies 
growing  on  the  medium  are  identified 
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by  a  nonselective  dye,  2,3,5- 
triphenoltetrazpliuin  chloride  (TCC). 
which  produces  red  colonies.  The 
selective  ident:  fication  of  E.  coli  is 
based  on  the  di  itection  of  the  beta- 
glucuronidase  snzyme.  The  test  medium 
includes  the  ci  jomogen  5-bromo-4- 
chloro-3-indox  yl-beta-D-glucuronide 
(BCIG)  which  i  s  hydrolyzed  by  the 
enzyme,  releas  ng  an  insoluble  indoxyl 
salt  that  produces  blue  colonies. 

EPA  has  Stat  stically  evaluated 
comparability  >  lata  submitted  by  the 
manufacturer,  ind  has  determined  that 
the  ColiBlue24  test  is  not  statistically 
different  from  he  Agency's  reference 
method  for  tot^l  coliforms  and  E.  coli. 
With  regard  to  (specificity,  25  different 
water  samples  pom  seven  different 
geographical  locations  were  analyzed 
for  total  cohfoijms  and  E.  coli  by  the 
ColiBlue24  test  and  the  reference 
methods.  Positive  and  negative  cultures 
were  then  validated  by  standard  tests. 
These  results  indicated  that  ColiBlue24 
had  a  false  po^tive  rate  of  26.8%  and 
2.5%  for  totaleoliforms  and  E.  coli, 
respectively.  Tpe  false  negative  rate  was 
1.6%  and  0%,  Respectively.  Using  M- 
Endo  LES  as  a  bomparison  to  M- 
ColiBlue24  forjtotal  coliform  specificity, 
the  M-Endo  fake  positive  error  was 
29.6%  and  thejundetected  target  error 
was  3.4%.  EPA  believes  that  these 
results  show  that  the  specificity  of  the 
ColiBlue24  tes]  for  total  cofiforms  and  E. 
coli  is  reasonable. 

With  regard  to  performance 
comparability  .[investigators  analyzed  10 
samples  spiked  with  wastewater  from 
10  different  sites  and  compared  the 
ColiBlue24  mathod  with  EPA's 
reference  methods  for  the  detection  of 
chlorine-injurad  total  cohforms  and  E. 
coli.  The  results  indicate  that  detection 
of  total  coliforms  and  E.  coli  by 
ColiBlue24  do4s  not  differ  significantly 
from  the  stand^d  method  and  that  this 
conclusion  is  (Jonsistent  across  all 
samples.  After  24  hours,  the  ColiBlue24 
test  had  an  avdrage  of  1.07  times  more 
total  coliform-positive  responses  than 
the  reference  i^ethod  and  1.01  times 
more  E.  co/i-pisitive  responses  than  the 
reference  metnod.  This  study  suggests 
that  the  ColiBBue24  test  could  recover 
chlorine-injured  coliforms  as  well  as 
EPA's  referenqe  methods.  The  above 
studies  suggest  that  the  ColiBlue24  test 
performs  satisfactorily  and  its 
performance  i$  at  least  as  good  as  the 
reference  metliods  for  total  coliforms 
and  E.  coli. 

The  method  description  for 
CoIiBlue24  Test  is  available  from  the 
Hach  Company,  100  Dayton  Avenue. 
Ames,  LA  500:  0.  Their  telephone 
number  is  (511  )  232-2533.  Of  course. 


this  information  is  also  available  in  the 
docket  for  today's  document. 

2.  Magnesium  Tests 

Today's  notice  proposes  to  approve 
six  magnesium  methods,  which  are 
grouped  into  the  following  three 
analytical  techniques.  These  methods 
would  be  used  to  demonstrate 
compliance  with  the  treatment 
requirements  of  the  Stage  1  DBP  Rule. 

a.  Atomic  Absorption  (AA) 
Spectrophotometric  Methods  ((Standard 
Method  3500-Mg  B  (APHA,  1995)  and 
ASTM  D  511-93  B  (ASTM.  1998)) 

In  the  measurement  of  magnesium  by 
atomic  absorption  spectrometry,  a 
sample  is  aspirated  into  a  flame  and 
atomized.  Addition  of  interference- 
suppressing  agents  may  be  necessary.  A 
light  beam  is  directed  through  the  flame, 
into  a  filter  or  monochromator  set  at 
285.2  rmii.  and  onto  a  detector  which 
determines  the  light  absorbed  by  the 
magnesium.  The  concentration  of 
magnesium  is  proportional  to 
absorbance  within  the  linear  range  of 
the  instrument.  These  methods  are 
generally  applicable  to  magnesium 
concentrations  in  the  range  0.02-3.0 
mg/L.  depending  on  the  instrument  and 
method  employed.  Higher 
concentrations  may  be  analyzed  by 
dilution  of  the  sample  prior  to  analysis. 

b.  Inductively  Coupled  Plasma  (ICP) 
Methods  ((Standard  Method  3500-Mg  C 
(APHA,  1995)  and  EPA  Method  200.7 
(EPA.  1994)) 

An  ICP  source  consists  of  a  stream  of 
argon  gas  ionized  by  an  applied  radio 
frequency  field.  This  field  is  inductively 
coupled  to  the  ionized  gas  by  a  coil 
surrounding  a  quartz  torch  that  supports 
and  confines  the  plasma.  Analysis  of 
magnesium  by  ICP  involves  generation 
of  a  sample  aerosol  in  a  nebulizer  and 
subsequent  injection  into  the  ICP.  This 
subjects  the  constituent  atoms  to 
temperatures  of  6000  to  8000  "K, 
resulting  in  almost  complete 
dissociation  of  molecules  and  excitation 
of  atomic  emission.  A  portion  of  the 
emission  spectrum  (usually  279.08  or 
279.55  nm  for  magnesium)  from  the  ICP 
is  isolated  for  intensity  measurement. 
The  efficient  excitation  provided  by  the 
ICP  results  in  low  detection  limits  and 
the  linear  range  of  the  instnunent  may 
span  four  orders  of  magnitude  (APHA 
1995). 

c.  Complexation  Titrametric  Methods 
(Standard  Method  3500-Mg  E  (APHA 
1995)  and  ASTM  D  511-93  A  (ASTM 
1998)) 

These  methods  measure  magnesiuim 
as  the  difference  between  hardness 


(equal  to  calcium  plus  magnesium)  and 
calcium.  Hardness  is  measured  by 
titration  of  a  sample  with  EDTA 
(ethylenediamine  tetraacetic  acid)at  pH 
10.  Calcium  is  determined  by  titration  of 
a  separate  aliquot  of  sample  with  EDTA 
at  a  pH  of  12-13.  where  the  magnesium 
is  precipitated.  A  chemical  indicator  is 
added  to  the  sample  to  allow 
observation  of  the  endpoint.  These 
methods  are  generally  applicable  in  a 
range  from  1  to  1000  mg/L  of  calcium 
plus  magnesium  expressed  as  calcium, 
but  may  fail  in  the  analysis  of  highly 
colored  waters  or  waters  that  contain 
high  concentrations  of  metals  (ASTM, 
1998). 

3.  Test  for  Lead 

Today's  notice  proposes  the  following 
lead  method  that  would  be  used  for 
demonstrating  compliance  with  the 
monitoring  requirement  for  lead  in  40 
CFR  141.89.    . 

Method  1001:  Lead  in  Drinking  Water 
Differential  Pulse  Aniodic  Stripping 
Voltammetry  PPAV) 

This  method  is  for  the  determination 
of  dissolved  and  total  recoverable  lead 
in  drinking  water.  For  dissolved  lead,  a 
125-mL  sample  is  collected,  passed 
through  a  0.45  \un  filter,  and  acidified 
to  pH<2  prior  to  shipment  to  the 
laboratory.  For  total  recoverable  lead, 
the  sample  is  acidified  to  pH<2  prior  to 
shipment  to  the  laboratory.  Samples  for 
total  recoverable  lead  must  be  acid- 
digested  before  analysis.  In  either  case 
(dissolved  or  total  recoverable  lead).  A 
50-mL  aliquot  of  acid-preserved  or  acid- 
digested  sample  is  neutralized  with 
sodivun  hydroxide.  A  5-mL  portion  of 
the  neutralized  sample  is  decanted  to  a 
sample  tube,  buffered  to  pH  4,  and 
conditioned  with  an  excess  of 
supporting  electrolyte  to  ensure  the 
precision  of  the  analysis.  Then  a 
decomplexing  agent  is  added  to  release 
lead  from  polyphosphate  complexes. 

The  lead  in  the  conditioned  sample  is 
determined  by  DPAV  using  a 
precalibrated  disposable  sensor.  The 
lead  in  the  sample  is  concentrated  by 
plating  onto  the  working  electrode  of 
the  disposable  sensor  and  then  it  is 
stripped  back  into  solution  by  raising 
the  electrode  potential.  As  the  lead 
returns  to  solution,  a  peak  of  current  is 
detected.  The  peak  potential  identifies 
the  metal  and  the  peak  height  is 
proportional  to  the  concentration  of  the 
lead.  The  peak  height  is  converted  to 
micrograms  per  liter  of  lead  by  reference 
to  calibration  cujves  in  the  instrument 
software.  Quality  is  assured  through 
calibration  and  verification  with 
external  referenced  standard  solutions. 
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EPA  has  statistically  evaluated 
comparability  data  submitted  by  the 
manufacturer,  and  has  determined  that 
the  results  using  the  DPAV  method 
described  above  are  not  statistically 
different  from  the  Agency's  reference 
methods  for  lead  (without  sample 
compositing).  The  manufacturer 
observed  a  method  detection  limit  of  2 
Hg/L  lead.  The  standard  deviation  of 
replicate  observations  (n=10)  of  a 
calibration  standard  containing  15  j^L 
lead  was  0.75  (ig/L.  With  multiple 
batches  of  tablet  reagents  and  sensors, 
the  relative  standard  deviation  of  sets  of 
observations  (n=10)  containing  15  g/L 
lead  varied  from  2.1  to  3.8%.  A  drinking 
water  sample  initially  containing  8  jig/ 
L  lead,  was  fortified  to  a  total 
concentration  of  48  ^^L.  The  mean 
percent  recovery  of  the  added  40  g/L 
lead  was  110%  and  the  corresponding 
standard  deviation  of  the  percent 
recoveries  of  multiple  analyses  was 
1.5%.  Similar  recoveries  were  obtained 
from  other  drinking  water  matrices. 

The  description  for  Method  1001  for 
Lead  in  Drinking  Water  Differential 
Pulse  Aniodic  Stripping  Voltammetry  is 
available  from  Palintest  LTD.  21  Kenton 
Lands  Road.  PO  Box  18395,  Erlanger. 
KY  41018.  The  telephone  number  is 
(606)  341-7423. 

n.  Regulation  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  today's 
proposal  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 


Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act  (RFA) 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  SBREFA,  EPA  generally  is  required 
to  conduct  a  regulatory  flexibility 
analysis  describing  the  impact  of  the 
regulatory  action  on  small  entities  as 
part  of  rulemaking.  However,  imder 
section  605(b)  of  the  RFA.  if  EPA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  is  not  required  to  prepare  a 
regulatory  flexibility  analysis. 

The  Small  Business  Administration 
(SB A)  defines  a  small  business  as  50,000 
or  less.  However,  the  RFA  allows  an 
Agency  to  use  an  alternative  definition 
of  "small"  if  that  Agency  has  consulted 
with  the  SBA  on  the  alternative 
definition  and  has  proposed  the 
ahemative  in  the  Federal  Register  and 
taken  public  comment.  EPA  defines 
small  entities  as  those  public  water 
systems  serving  10.000  or  fewer 
customers.  In  accordance  with  the  RFA 
requirements.  EPA  consulted  with  the 
SBA  on  this  definition  and  proposed  the 
definition  in  the  Federal  Register  (63  FR 
7620-7621;  February  13,  1998).  EPA 
finalized  this  definition  in  the  final 
Consiuner  Confidence  Report  regulation 
on  August  19. 1998  (63  FR  44524- 
44525). 

This  proposed  rule  would  provide 
pubUc  water  systems  additional  options 
for  detecting  total  coliforms  and  E.  coli 
under  the  Total  Coli  form  Rule  and  for 
measuring  lead  under  the  Lead  and 
Copper  rule.  It  would  also  allow  certain 
systems  using  softening  to  analyze  for 
magnesium  under  the  DBP  Rule,  if  they 
are  unable  to  meet  the  the  specified 
level  of  total  organic  carbon  removal. 
The  rule  would  not  impose  additional 
requirements.  Therefore,  pursuant  to 
section  605(b)  of  the  RFA.  5  U.S.C. 
605(b),  the  Agency  certifies  that  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Refonn  Act 

Title  II  of  the  Unfunded  Mandates 
Refonn  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate. 


or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  ahematives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  pubUshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

In  addition,  before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  tmd  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandate  imder  the  regulatory 
provisions  of  Title  n  of  the  UMRA, 
because  it  would  impose  no  enforceable 
"duty"  on  any  State,  local,  or  tribal 
governments  or  the  private  sector. 
Moreover,  the  rule  would  not  contain 
any  Federal  mandate  that  would  result 
in  expenditures  of  $100  million  or  more 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
in  any  one  year.  The  rule  would  merely- 
approve  use  of  additional  analytical 
methods  for  total  coliforms  and  E.  coli 
under  the  Total  Coliform  Rule  and  an 
additional  method  for  lead  under  the 
Lead  and  Copper  Rule.  Systems  would 
be  able  to  choose  between  already 
approved  methods  for  total  colifonns/£. 
coli  and  lead  and  the  new  methods.  The 
proposed  rule  would  also  approve  six 
methods  for  magnesium  under  the  Stage 
1  DBP  Rule,  allowing  certain  systems 
using  softening  that  are  unable  to  meet 
the  specified  level  of  total  organic 
carbon  removal  to  analyze  for 
magnesium  instead.  EPA  estimates  that 
the  cost  of  a  magnesium  analysis  should 
not  exceed  $20  per  sample;  systems 
analyzing  magnesium  under  the  DBP 
Rule  would  be  required  to  collect  24 
samples  per  year,  which  would  cost  no 
more  than  $20  x  24=  $480  per  year.  EPA 
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believes  that  lass  than  1%  of  the  1,395 
surface  water  systems  covered  by  the 
DBP  Rule  will  choose  to  monitor  for 
magnesium.  Therefore,  today's  proposal 
is  not  subject  ti  the  requirements  of 
sections  202  aiid  205  of  the  UMRA.  In 
addition,  this  action  contains  no 
regulatory  requirements  that  might 
significantly  ob  uniquely  affect  small 
governments.  Therefore,  it  is  not  subject 
to  section  203  of  the  UMRA. 

D.  Paperwork  J  \eduction  Act 

In  accordanoB  with  the  Paperwork 
Reduction  Actjof  1995,  44  U.S.C.3501  et 
seq.,  EPA  musn  submit  an  information 
collection  requpst  covering  information 
collection  requJLrements  in  a  rule  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  This  proposed 
rulemaking  docs  not  contain  any 
information  collection  requirements, 
and  therefore  i$  not  covered  under  the 
Paperwork  Reduction  Act.  Therefore, 
preparation  of  pi  information  collection 
request  to  acco  nnpany  this  document  is 
unnecessary. 

E.  Science  Advisory  Board  and  National 
Drinking  Watet  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services 

In  accordance  with  section  1412  (d) 
and  (e)  of  the  SpWA,  the  Agency  is 
submitting  thisj  proposal  to  the  Science 
Advisory  Boar4.  the  National  Drinking 
Water  Advisory  Coimcil.  and  the 
Secretary  of  Haalth  and  Hiunan  Services 
for  their  review. 

F.  National  Technology  Transfer  and 
Advancement  net  (NTTAA) 

Under  sectiok  12(d)  of  the  NTTAA, 
the  Agency  is  Required  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unle*  to  do  so  would  be 
inconsistent  with  appUcable  law  or 
otherwise  Lmplactical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.  ^  material  specifications, 
test  methods,  sampling  procedures, 
business  practijces,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
0MB,  an  explanation  for  the  reasons  for 
not  using  such  standards. 

In  preparing  |today's  proposed  rule, 
EPA  searched  lor  consensus  methods 
that  would  be  acceptable  for  compliance 
determination^  under  the  SDWA  for  the 
measurement  df  magnesium.  EPA  is 
proposing  use  of  magnesium  testing 
protocols  in  Standard  Methods  for  the 
Examination  ot  Water  and  Wastewater 
and  ASTM  because  they  are  highly 
respected  and  widely  used  consensus 


references.  By  providing  notice  of  the 
Agency's  intention  to  approve  these 
methods,  the  Agency  also  acts 
consistent  with  provisions  of  the 
NTTAA.  This  notice  also  is  proposing  to 
approve  two  new  methods  for  detection 
of  total  coliforms  and  E.  coli,  and  one 
method  for  lead,  which  are  not  yet 
consensus  methods.  However,  EPA  has 
previously  approved  consensus 
methods  for  coliforms  and  E.  coli  and 
lead,  and  the  three  new  methods  will  be 
considered  for  incorporation  into 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  EPA  invites 
comments  on  the  potential  use  of 
volimtary  consensus  standards  in  this 
notice,  as  well  as  identification  and 
information  about  other  voluntary 
consensus  standards  that  the  Agency 
could  consider  for  the  analysis  of  total 
coliforms,  E.  coli,  lead,  and  magnesiimi 
under  the  SDWA. 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not 
economically  significant  and  does  not 
concern  a  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  FurUier,  EPA 
interprets  E.O.  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
rule  is  not  subject  to  E.O.  13045  because 
it  does  not  establish  an  environmental 
standard  intended  to  mitigate  health  or 
safety  risks. 

H.  Executive  Order  12875 — Enhancing 
the  Intergovemment  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 


EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulations.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  rule  would  not  create  a  mandate, 
or  impose  any  enforceable  duties,  on 
State,  local  or  tribal  governments.  It 
would  merely  provide  additional 
options  for  analyzing  water  samples  or, 
for  the  case  of  magnesium  methods, 
allow  certain  systems  under  the  D/DBP 
Rule  to  monitor  for  magnesium. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Executive  Order  13084 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  the  Agency  to  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

This  rule  would  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  It  would 
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impose  no  additional  costs  on  such 
communities.  It  would  merely  provide 
additional  options  for  analyzing  water 
samples  or,  for  the  case  of  magnesium 
methods,  allow  certain  systems  under 
the  D/DBP  Rule  to  monitor  for 
magnesium.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 
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List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection.  Analytical 
methods.  Chemicals,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated:  January  7, 1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  141  of  chapter  I  title  40, 
Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  follows: 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-4, 
300J-9,  and  300J-11- 

2.  hi  §  141.21,  the  Table  in  paragraph 
(f)(3)  is  revised  to  read  as  follows: 

§  1 41  iti    ColHorm  sampling. 


(f)*  • 
(3)*   • 


Organism 


Total  Coliforms2 


Methodology 


Total  Conform  Fermentation  Technique  '■  *■  * 
Total  Conform  Memtxane  Filter  Technique  * 
Presence-Absence  (P-A)  Coliform  Test*''  .. 

ONPG-MUG  Tests  

Colisure  Test» 
E'Colite  Test  'o 
ColiBlue24Test'' 


Citation  1 


9221A,  B. 
9222A,  8.  C. 
92210. 
9223. 


The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below.  The  incorporation  by  reference  of  the  following  documents  was 
approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51.  Copies  of  the  documents  may  be  ob- 
Sl^  .oI°T-,!t?  sources  listed  below.  Information  regarding  obtaining  these  documents  can  be  obtained  from  the  Safe  Dnnking  Water  Hotline  at 
^^'ilt^^^^'^R?^!^"^  T^^y  ^  inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street.  SW,  Washington,  DC.  20460  (Telephone  202- 
260-3027);  or  at  the  Office  of  Federal  Register,  800  North  Capitol  Street,  NW,  Suite  700,  Washington  D  C  20408 

'  ^f^JS^  ^221A,B  9222A,B,C,  922 ID  and  9223  are  contained  in  Standard  Methods  for  the  Exaniination  of  Water  and  Wastewater  18th  edi- 
tioa  1992  and  19th  editoon,  1995,  American  Public  Health  Association,  1015  Fifteenth  Street  NW,  Washington,  D.C.  20005;  either  edition  may  be 

US60. 

.-  ^^^.i'llS  !f°r"  sanple  collection  to  initiation  of  analysis  may  not  exceed  30  hours.  Systems  are  encouraged  but  not  required  to  hokJ  sarT¥)les 
[)eiow  IOC  during  transit.  <»  -.  t- 

3  Lactose  broth,  as  commercially  available,  may  be  used  in  lieu  of  lauryl  tryptose  broth,  if  the  system  conducts  at  least  25  parallel  tests  be- 
tween this  medium  and  lauryl  tryptose  broth  using  the  water  normally  tested,  and  this  comparison  demonstrates  that  the  false-positive  rate  and 
false-negative  rate  for  total  coliform,  using  lactose  broth,  is  less  than  10  percent. 

*lf  inverted  tubes  are  used  to  detect  gas  production,  the  media  should  cover  these  tubes  at  least  one-half  to  two-thirds  after  the  sample  is 

5  No  requirement  exists  to  run  the  completed  phase  on  10  percent  of  all  total  colifomvpositive  confirmed  tubes 

«MI  agar  also  may  be  used.  Preparation  and  use  of  Ml  agar  is  set  forth  in  the  article,  "^New  medium  for  the  simultaneous  detection  of  total  coli- 

lonn  and  Escherichia  coli  in  water"  by  Brenner,  K.P.,  et  al..  1993,  Appl.  Environ.  Microbiol.  59:3534-3544. 
^Six-times  formulation  strenoth  may  be  used  if  the  medium  is  filter-sterilized  rather  than  autoclaved. 

8The  ONPG-MUG  Test  is  also  known  as  the  Autoanatysis  Colilert  System.  A  source  for  this  test  is  referenced  at  §  141  21  (f)(5)(iii) 
»The  Colisure  Test  must  be  incubated  for  28  hours  before  examining  the  results,  if  an  examination  of  the  results  at  28  hours  is  not  convenient 

men  results  rriay  be  examined  at  any  time  between  28  hours  and  48  hours.  A  description  of  the  Colisure  Test  may  be  obtained  from  the  Millioore 

Corporation,  Technical  Services  Department,  80  Ashby  Road,  Bedford,  MA  01730. 
i^The  method  description  for  E*Colite  Test  is  available  from  Charm  Sciences.  Inc.,  36  Franklin  Street.  Maiden  MA  02148-4120 
"The  method  description  for  ColiBlue24  Test  is  available  from  the  Hach  Company,  100  Dayton  Avenue,  Ames.  lA  50010 


*        *        *  methodology  to  the  end  of  the  entry  for      §141.23    Inorganic  chemical  sampling  and 

3.  In  §  141.23,  in  paragraph  (k)(l).  the  "lead"  to  read  as  follows:  analytical  requirements. 

Table  is  amended  by  adding  a  new  entry  •        •        «        •        • 

for  "magnesiimi"  and  by  adding  a  new  (^) 


Contaminant 


Lead . 


Magnesium 


*  *  * 

*  *  * 


Methodology 


Differential  Pulse  Aniodic  Stripping 
Vottanrwnetry 


Atomic  Absorption 
ICP 


EPA 


200.7  "• 


ASTM 


D  511-93  B 
D  511-93  A 


SM 


3500-MgB 
3500-MgC 
3500-MgE 


Other 


Method 
1001.'3 
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Contamliant 

Methodology 

EPA 

ASTM 

SM 

Other 

Complexation  Titrametric  Methods 

'3The  description  for  Method  1001  for  lead  is  available  from  Palintest  LTD.  21  Kenton  Lands  Road,  PO  Box  18395.  Ertanger.  KY  41018. 
'■•The  description  for  EPA  MettxxJ  200.7  is  found  in  Methods  for  the  Determination  of  Metals  in  Environmental  Samples— Supplement  I  (1994). 

EPA-600/R-94^111. 


[FR  Doc.  99-89i  Filed  1-13-99;  8:45  am) 
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REMINDERS 

The  Items  in  thjs  list  were 
editorially  compiled  as  an  aid 
to  Federal  Reg^ter  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


kNJU/ 


RULES  GOIMG  INTO 
EFFECT  JANJUARY  14. 
1999 


COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administ  ation 
regulations: 
License  exception  CTP;  high 

performanoj  computers 

exports  to  China; 

published  1-14-99 

GOVERNMENTi  ETHICS 
OFFICE 

Financial  disclosure,  ethical 
conduct  standards,  and 
outside  employment 
limitations;  corrections  and 
update;  publi$hed  1-14-99 

IhfrERIOR  DEPARTMEhfT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species:        | 
Topeka  shina^  published 
12-15-98   1 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration! 

Airworthiness  directives: 
British  Aerospace;  published 

12-10-98    : 
Westland  He^copters  Ltd.; 
published  12-30-98 
Class  B  airspaae;  published  1- 

14-99 
TRANSPORTA  TION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Adminiftration 
Motor  vehicle  spifety 
standards: 

Occupant  crafeh  protection — 
Air  bag  on-toff  switch 
telltale  location  in  new 
vehicles;,  published  1- 
14-99 

1 

COMMENTS  PUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic:      | 
Mexican  fruit' fly;  comments 

due  by  1-19-99;  published 

11-20-98 


AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  Infants,  and 
children;  special 
supplemental  nutrition 
program — 

Bloodworl<  requirements; 
comments  due  by  1-19- 
99;  published  11-19-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

India  and  Paltlstan;  exports 
and  reexports  of  items 
controlled  for  nuclear 
nonproliferatlon  and 
missile  technology; 
sanctions;  comments  due 
by  1-19-99;  published  11- 
19-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries- 
Atlantic  sea  scallop; 
,  comments  due  by  1-19- 
99;  published  11-18-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Bottomfish  and  seamount 
groundfish;  comments 
due  by  1-19-99; 
published  11-18-98 
Marine  mammals: 
Endangered  fish  or  wildlife — 
Cool(  Inlet  beluga  whales; 
status  review; 
comments  due  by  1-19- 
99;  published  11-19-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  1-19- 
99;  published  11-20-98 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Management  and  operating 
contracts;  financial 
management  clauses; 
comments  due  by  1-19- 
99;  published  11-18-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  1-22-99; 
published  12-23-98 


Short-term  transportation 
services  regulation; 
comments  due  by  1-22- 
99;  published  10-16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Tennessee;  comments  due 

by  1-19-99;  published  12- 

18-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

1-20-99;  published  12-21- 

98 
Maine;  comments  due  by  1- 

19-99;  published  12-17-98 
Missouri;  comments  due  by 

1-21-99;  published  12-22- 

98 
New  Hampshire;  comments 

due  by  1-19-99;  published 

12-17-98 
South  Carolina;  comments 

due  by  1-19-99;  published 

12-18-98 
Tennessee;  comments  due 

by  1-21-99;  published  12- 

22-98 
Air  quality  planning  purposes; 
designation  of  areas: 
Massachusetts  et  ai.; 

comments  due  by  1-19- 

99;  published  12-17-98 
Superfund  program: 
National  oil  and  hazardous 

substances  contlnency 

plan — 

National  priorities  list 
update;  comments  due 
by  1-22-99;  published 
12-23-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  regulatory  review; 
comments  due  by  1-19- 
99;  published  11-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  television 
broadcasting: 

Broadcast  and  cable  EEC 
rules  and  policies; 
comments  due  by  1-19- 
99;  published  12-1-98 
Radio  services,  special: 
Mobile  satellite  services;  2 
GHz  spectmm  allocation; 
comments  due  by  1-19- 
99;  published  12-17-98 
Private  land  mobile 
services — 

700  MHz  band;  public 
safety  radio  spectrum; 


priority  access  service 
requirements;  comments 
due  by  1-19-99; 
published  1-7-99 
Radio  stations;  table  of 
assignements: 
Minnesota;  comments  due 
by  1-19-99;  published  12- 
14-98 
Radio  stations;  table  of 
assignments: 

Louisiana;  comments  due  by 
1-19-99;  published  12-7- 
98 
FEDERAL  MARITIME 
COMMISSION 
Ocean  freight  fonwarders, 
marine  terminal  operations, 
and  passenger  vessels: 
Marine  terminal  operator 
schedules;  comments  due 
by  1-19-99;  published  12- 
17-98 
Ocean  transportation 
intermediaries;  licensing, 
financial  responsibility 
requirements  and  general 
duties;  comments  due  by  1- 
21-99;  published  12-22-98 
Tariffs  and  service  contracts: 
Carrier  automated  tariff 
systems;  comments  due 
by  1-20-99;  published  12- 
21-98 
Service  contract  filings; 
comments  due  by  1-22- 
99;  published  12-23-98 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 

M): 

Lease  advertisements, 
multiple-item  leases, 
renegotiations  and 
extensions  and  estimates 
of  official  fees  and  taxes; 
disclosures;  comments 
due  by  1-22-99;  published 
12-7-98 
Truth  In  lending  (Regulation 

Z): 

Calculation  of  payment 
schedules  Involving 
private  mortgage 
insurance,  etc.;  comments 
due  by  1-22-99;  published 
12-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adhesive  coatings  and 
components — 
DImethylpolyslloxane 
coatings;  comments  due 
by  1-22-99;  published 
12-23-98 
Food  for  human  consumption: 
Beverages- 
Fruit  and  vegetable  juices 
and  juice  products; 
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HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-19-99; 
published  12-17-98 
Human  drugs: 
Sunscreen  drug  products 
(OTC);  tentative  final 
monograph;  enforcement 
policy;  comments  due  by 
1-20-99;  published  10-22- 
98 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Farm  operations  in  excess  of 
960  acres,  information 
requirements;  and  formerly 
excess  land  eligibility  to 
receive  non-full  cost 
irrigation  water;  comments 
due  by  1-19-99;  published 
11-18-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


Virginia;  comments  due  by 
1-22-99;  published  12-23- 
98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Royalty  distribution  and  rate 

adjustment  proceedings; 

conduct;  comments  due 

by  1-19-99;  published  12- 

18-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) 
Honolulu,  HI;  comments 
due  by  1-19-99; 
published  10-21-98 
Employment: 
Firefighter  pay  and  training; 
comments  due  by  1-22- 
99;  published  11-23-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 


Louisiana;  comments  due  by 
1-19-99;  published  11-18- 
98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
Airaatt: 
Noise  standards— 
Propeller-driven  small 
airplanes;  comments 
due  by  1-19-99; 
published  11-18-98 
Ainworthiness  directives: 
Airbus;  comments  due  by  1- 
19-99;  published  12-17-98 
Bell  Helicopter;  comments 
due  by  1-22-99;  published 
11-23-98 
Bomt>ardier;  comments  due 
by  1-20-99;  published  12- 
.    21-98 

Cessna;  comments  due  by 
1-22-99;  published  12-3- 
98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
1-19-99;  published  11-19- 
98 


Class  B  airspace;  comments 
due  by  1-19-99;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight — 

Nondivisible  load  or 
vehicle  definition 
modification  to  include 
marked  military 
vehicles:  comments  due 
by  1-19-99;  published 
11-20-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Partnership  retums  required 
on  magnetic  media; 
comments  due  by  1-21- 
99;  published  10-23-98 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-22-99; 
published  12-23-98 


The  authe;  itic  text  behind  the  news 

The  Weekly 
Combilation  of 


[. 


Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Dociunents 


Monday.  January  13.  1997 
Volume  33 — Number  2 
Page  7-40 


This  unique  ssrvice  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  ^11  text  of  the 
President's  puiblic  speeches, 
statements,  Messages  to 
Congress,  news  conferences,  and 
other  Preside  itial  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6173 


VBA 


Charge  your  order.   ^^ 

It's  Easy!  SBB^^Mi 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I     I     I     I     I     I     I     I  -  f"! 


I     I  VISA       LJ    MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev  11/3) 


Purchase  order  number  (optional)  ^^    ^,^ 

YES     NO 

May  we  make  your  name/address  availaMe  to  other  maBers?     | |  | | 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  chang9s  have  been  made,  to  the 
Code  of  Federal  Regulations  or  what 
documents  hiave  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Regi$ter  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  QFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  piijttshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Fedeial  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sutijects  are  earned 
as  cross-rtferences. 
$25  per  year. 


A  finding  aid 
Federal  " 
in  the  Federil 


I  Regt  iter 


is  included  in  each  publication  which  lists 

page  numbers  with  the  date  of  publication 
Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Co  •: 

*5421 


DYES, 


enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Ifederal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  ;ustomers  please  add  25%. 


Company  or  pei  sonal  name 


Additional  addre  ss/attention  line 


Street  address 


City,  State.ZIP  ode 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


t-D 


Daytime  phone  ncluding  area  code 


IE 

(Credit  card  expiration  date)                ^,^MMf  ^w^^w  f 

^      '^                              your  oru€re 

Purchase  order  i  umber  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  maflers?      | |   | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1/97 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

I  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97  R 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

I  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97  R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Me: 

I I  Yli(iS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code: 

*5468 


Charge  your  order.  '^gUgHt^, 
It's  Easy!  '^ggg^; 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 
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(Credit  card  expiration  dale)                „ „„..  -,-^p-  f 
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Tools  on  its  Website  to  help  you  comply  with  the 
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Website  at:  http://www.plainlanguage.gov 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  52 
[Docket  No.  98-123-2] 
RIN057&-AB10 

Pseudorabies  in  Swine;  Payment  of 
Indemnity 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  establishing  animal 
health  regulations  to  provide  for  the 
payment  of  indemnity  by  the  United 
States  Department  of  Agriculture  for  the 
voluntary  depopulation  of  herds  of 
swine  known  to  be  infected  with 
pseudorabies.  The  payment  of 
indemnity  will  encourage  depopulation 
of  infected  herds,  and  therefore  will 
reduce  the  risk  of  other  swine  becoming 
infected  with  the  disease.  We  have 
determined  that  this  action,  which  will 
accelerate  existing  pseudorabies 
eradication  efl^orts,  is  necessary  to 
protect  swine  not  infected  with 
pseudorabies  from  the  disease. 

DATES:  Interim  rule  effective  January  12, 
1999.  (Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  16. 1999. 

ADMESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-123-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-123-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 


except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
VS,  APHIS,  4700  River  Road  Unit  41, 
Riverdale,  MD  20737-1231,  (301)  734- 
8073. 
SUPPLEMENTARY  INFORMATION: 

Background  ^ 

The  Animal  and  Plant  Health 
Inspection  Service's  (APHIS's) 
regulations  in  9  CFR  part  85  govern  the 
interstate  movement  of  swine  and  other 
livestock  (cattle,  sheep,  and  goats)  in 
order  to  help  prevent  the  spread  of 
pseudorabies. 

Pseudorabies  is  a  contagious, 
infectious,  and  communicable  disease  of 
livestock,  primarily  swine.  The  disease, 
also  known  as  Aujeszky's  disease,  mad 
itch,  and  infectious  bulbar  paralysis,  is 
caused  by  a  herpes  virus,  and  is  knowrn 
to  cause  reproductive  problems, 
including  abortion  and  stillborn  death 
in  neonatal  pigs,  and  occasional  death 
losses  in  breeding  and  finishing  hogs. 
The  cost  of  pseudorabies  to  pork 
producers  alone  in  the  United  States  is 
over  $30  milhon  annually.  Of  this 
amount,  more  than  half,  $17  million, 
represents  the  cost  of  vaccination. 
Another  $11  million  is  attributable  to 
pig  deaths.  The  remainder  is  spent  on 
testing. 

A  Federal  eradication  program  for 
pseudorabies  was  implemented  in  the 
United  States  in  1989.  The  program  is 
cooperative  in  nature  and  involves 
Federal,  State,  and  industry 
participation.  The  Federal  Government 
coordinates  the  National  Program,  the 
State  Governments  promulgate  and 
enforce  the  intrastate  regulations,  and 
producers  contribute  by  having  their 
herds  tested,  purchasing  their  own 
vaccines,  and  conducting  risk 
management  practices,  such  as  cleaning 
and  disinfecting  conveyances  used  to 
transport  infected  swine. 

In  fiscal  year  1998,  the  Federal 
Government  appropriated  $8.6  million 
for  its  portion  of  the  pseudorabies 
program.  Appropriated  Federal  monies 
are  used  for  disease  surveillance  and 
field  staff.  The  monies  spent  by  swine 
producers  are  used  to  prevent  the 
transmission  of  pseudorabies  within 
herds  and  to  eUminate  the  disease  fi'om 
infected  herds.  Typically,  a  swine 


producer  taking  part  in  the  eradication 
program  will  vaccinate  ail  pigs  in  a  herd 
once  pseudorabies  has  been  identified 
in  the  herd.  Breeding  sows  in  the  herd 
will  be  vaccinated  two  to  four  times  a 
year.  Newborn  pigs  bom  to  sows  that 
have  antibodies  to  the  disease  are 
immune.  Sows  develop  antibodies  to 
the  disease  either  several  weeks  after 
being  infected  or  through  vaccination. 
The  producer  will  wean  young  pigs  in 
the  herd  at  2  to  3  weeks  and  segregate 
them  from  the  rest  of  the  herd  in 
nurseries,  where  they  will  be  raised  for 
approximately  2  months.  At  that  time, 
the  producer  will  transfer  them  to 
"finishing  bams,"  where  they  will  be 
raised  to  market  weight.  The  producer 
wrill  then  ship  the  pigs  to  market  under 
strict  biosecurity  methods  (e.g.,  cleaning 
and  disinfection  of  trucks  previously 
used,  or  to  be  reused,  for  shipment  of 
swine). 

Breeding  sows  in  the  herd  of  origin 
that  are  infected  with  the  disease  are 
capable  of  producing  multiple  litters. 
Once  infected,  the  sows  go  through  a 
stage  when  they  can  shed  the  virus  (i.e., 
transmit  it  to  other  swine).  Following 
this  stage,  they  develop  antibodies  to 
the  disease.  Although  sows  that  have 
gone  through  the  shedding  stage  have 
customarily  been  retained  in  the  herd  to 
produce  additional  litters,  as  of  January 
1, 1999,  all  States  with  pseudorabies 
will  implement  a  "test  and  removal" 
requirement,  to  remove  from  each  herd 
any  sows  identified  with  the 
pseudorabies  virus.  This  removal  of 
breeding  sows  will  add  to  producer 
costs. 

Dangers  to  Success  of  Program 

Industry/State/Federal  pseudorabies 
eradication  efforts  have  been  markedly 
successful.  In  1992,  for  instance, 
approximately  8,000  herds  of  swine 
nationwide  were  infected  with  the 
disease.  Today,  approximately  1,000     . 
herds  are  known  to  be  infected.  This 
represents  slightly  less  than  1  percent  of 
the  herds  of  swine  in  the  United  States. 
The  goal  of  the  cooperative 
pseudorabies  eradication  program  is  the 
elimination  of  pseudorabies  in  the 
United  States  in  the  year  2000. 
However,  at  this  time,  the  success  of  the 
program  may  be  in  jeopardy. 

Because  of  the  current  depressed 
market  conditions  for  swane,  it  appears 
that  swine  producers  might  decide  to 
eliminate  the  costs  they  have  been 
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inclining  to  p^icipate  in  the 
pseudorabies  eradication  program.  In 
November  1997,  market  swine  were 
being  sold  at  S45.10  per  himdred weight. 
As  of  the  fourih  week  of  December  1998, 
market  swine  were  valued  at  $11.90  per 
hundredweight.  A  surplus  of  live  swine, 
due  in  part  to  reduced  export  markets, 
has  slaughter  pcilities  operating  at 
maximum  capability.  Consequently, 
swine  producers  are  being  forced  to 
continue  feeding  swine  that  caimot  go  to 
slaughter.  Swjne  that  are  slaughtered  are 
being  sold  at  prices  below  the  costs  of 
feeding  and  transportation. 

Cessation  of  eradication  efforts, 
particularly  the  elimination  of  herd 
vaccination,  is  likely  to  result  in  an 
increase  in  the  number  of  herds  infected 
with  pseudorabies.  This  growth  in 
pseudorabies-lnfected  herds  will  likely 
extend  the  ani(ount  of  time  necessary  to 
eradicate  pseudorabies,  ultimately  cost 
both  the  industry  and  Federal  and  State 
Governments  additional  monies  in 
eradication  efforts. 

Payment  of  Injdemnity 

We  have  delermined  that  all  of  the 
factors  discussed  above — the  danger  of 
elimination  o^  eradication  efforts  among 
some  swine  producers,  the  relatively 
small  number]  of  herds  currently 
infected  with  pseudorabies,  and  the 
markedly  depressed  market  prices  for 
swine — make  this  an  appropriate  time  to 
accelerate  thejpseudorabies  eradication 
effort  by  swift  and  thorough  elimination 
of  infected  herds.  This  action  would 
accelerate  the  efforts  toward  removal  of 
infected  swint  already  underway  at  the 
State  level.  Therefore,  in  this  interim 
rule,  we  are  establishing  regulations  that 
will  allow  tha  Department  to  pay 
indemnity  to  owners  of  infected  herds 
who  depopulate  those  herds.  In  addition 
to  indemnityjor  the  value  of  the 
animals,  the  Efepartment  will  provide 
funding  for  tricking  costs  to  disposal, 
for  euthanasia  and  disposal  costs,  and 
for  cleaning  apd  disinfection  of 
conveyances  i^sed  for  transporting  the 
swine  to  disposal. 

Although  the  regulations  being 
established  will  allow  for  the  payment 
of  indemnity  by  the  Department, 
participation  |n  the  indemnity  program 
will  be  entireljy  voluntary  for  swine 
producers.  Producers  who  choose  not  to 
have  an  infectied  herd  depopulated  will 
not  be  requirep  to  do  so.  However,  such 
producers  must  still  adhere  to  the 
previously  established  program  rules 
and  regulatioils. 

We  are  setting  forth  the  provisions  of 
this  interim  rule  in  a  new  part  52  in  title 
9  of  the  Code  if  Federal  Regulations. 


Program  Guidelines 

Swine  producers  who  choose  to  take 
part  in  the  indemnity  program  may 
apply  for  participation  as  of  the  date  of 
publication  of  this  interim  rule  in  the 
Federal  Register.  Further  action  will  be 
taken  upon  APHIS'  receipt  of  funding 
for  the  accelerated  eradication  program 
from  the  Commodity  Credit 
Corporation.  The  indemnity  program 
will  extend  from  the  date  of  publication 
of  this  interim  rule  for  6  months,  or 
until  funds  allocated  for  the  program  are 
depleted,  whichever  comes  first.  In  a 
separate  document,  APHIS  Docket  No. 
98-123-1,  published  in  the  Federal 
Register  on  January  14,  1999,  the 
Secretary  of  Agricultiu-e  gave  notice  that 
he  is  authorizing  the  transfer  of  $80 
million  in  funds  for  the  accelerated 
pseudorabies  eradication  program. 
Approximately  78  percent  will  be  used 
for  indemnity  costs.  The  remainder  will 
be  used  for  euthanasia,  transport, 
disposal,  clean-up,  and  surveillance. 

The  owner  of  any  herd  that  is 
determined  to  be  a  known  pseudorabies 
infected  herd  will  be  eligible  for 
payment  of  indemnity  for  depopulation. 
The  definition  of  known  infected  herd 
will  be  the  same  as  that  set  forth  in  9 
CFR  part  85,  which  deals  wdth  the 
existing  pseudorabies  program.  A 
known  infected  herd  will  be  defined  as 
any  herd  in  which  swine  have  been 
determined  to  be  infected  with 
pseudorabies,  based  on  an  official 
pseudorabies  test  or  an  approved 
differential  pseudorabies  test,  or 
diagnosed  by  an  official  pseudorabies 
epidemiologist  as  having  pseudorabies. 
Through  the  existing  pseudorabies 
program,  infected  herds  have  already 
been  identified.  Monitoring  and 
surveillance  conducted  by  APHIS  and 
State  agencies  may  identify  additional 
infected  herds  during  the  accelerated 
eradication  program. 

An  official  pseudorabies 
epidemiologist  will  be  defined  as  a  State 
or  Federally  employed  veterinarian 
designated  by  the  State  animal  health 
official  and  the  APHIS  veterinarian  in 
charge  to  investigate  and  diagnose 
pseudorabies  in  livestock. 

An  official  pseudorabies  test  will  be 
defined  as  in  part  85  to  mean  any  test 
for  the  diagnosis  of  pseudorabies 
approved  by  the  Administrator  and 
conducted  in  a  laboratory  approved  by 
the  Administrator  as  listed  in  a 
Veterinary  Services  Notice  fisting  such 
laboratories. 

The  following  tests  for  the  diagnosis 
of  pseudorabies  have  been  approved  by 
the  Administrator: 

•  Microtitration  serum-virus 
neutralization  test 


•  Virus  isolation  and  identification 
test 

•  Fluorescent  antibody  tissue  section 
test 

•  Enzyme-linked  immunosorbent 
assay  (ELISA)  test,  except  for  approved 
differential  pseudorabies  tests  other 
than  the  glycoprotein  I  (gpl)  ELISA  test 

•  Latex  agglutination  test  (LAT) 

•  Particle  concentration  fluorescence 
immunoassay  (PCFIA)  test 

State,  Federal,  and  imiversity 
laboratories  will  be  approved  by  the 
Administrator  to  conduct  ofiicial 
pseudorabies  tests  following  his 
determination  that  the  laboratory  has 
personnel  trained  at  the  Veterinary 
Services  Diagnostic  Laboratory  at  Ames, 
lA,  assigned  to  supervise  the  test, 
follows  standard  test  protocol,  meets 
check  test  proficiency  requirements,  and 
will  report  all  test  results  to  State  and 
Federal  animal  health  officials.  Lists  of 
approved  laboratories  are  periodically 
published  in  the  Notices  section  of  the 
Federal  Register. 

An  approved  pseudorabies 
differentia]  test  also  will  be  defined  as 
in  current  part  85  to  mean  any  test  for 
the  diagnosis  of  pseudorabies  that  can 
distinguish  vaccinated  swine  from 
infected  swine;  is  produced  under 
license  from  the  Secretary  of  Agriculture 
under  the  Virus-Serum-Toxin  Act  of 
March  4,  1913,  and  subsequent 
amendments  (21  U.S.C.  151  et  seq.]  with 
indications  for  use  in  the  Cooperative 
State-Federal  Pseudorabies  Eradication 
Program;  and  is  conducted  in  a 
laboratory  approved  by  the 
Administrator. 

Fair  Market  Value  ^ 

The  Department  will  pay  fair  market 
value  for  swine  depopulated  due  to 
pseudorabies.  The  fair  market  value  of 
the  animals  will  be  appraised  by  an 
APHIS  employee  and  a  representative  of 
the  State  jointly,  or,  if  the  State 
authorities  approve,  by  an  APHIS 
official  alone.  The  fair  market  value  will 
be  based  primarily  on  a  per  pound 
compensation.  The  per  pound 
compensation  wi'l  be  based  on  the 
weighted  average  base  market  prices  of 
the  previous  week  (as  released  in 
"USDA-AMS  Livestock  Market  News"). 
The  per  pound  compensation  amount 
will  be  updated  each  week.  An 
additional  producer  cost  offset  will  be 
paid  according  to  whether  the  animal  is 
a  breeder  pig,  a  baby  pig  or  market  hog 
less  than  200  pounds,  or  a  market  hog 
greater  than  200  pounds.  Animals  may 
be  appraised  in  groups,  provided  that, 
where  the  appraisal  is  by  head  for  cost 
offset  purposes,  each  animal  in  the 
group  is  the  same  type.  As  noted,  each 
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animal  in  the  group  will  be  the  same 
value  per  pound. 

Appraisals  of  animals  will  be  reported 
on  forms  furnished  by  APHIS.  Reports 
of  appraisals  will  show  the  number  of 
animals  and  the  value  per  head  or  the 
weight  and  value  by  pound. 

All  premises,  including  bams, 
stockyards,  and  pens,  and  all  cars  and 
other  conveyances,  and  the  materials  on 
any  premises  or  conveyances  used  to 
house  or  transport  swine  for  which 
indemnity  is  paid  under  the  provisions 
of  this  interim  rule  must  be  cleaned  and 
disinfected  imder  the  supervision  of  an 
APHIS  employee  or  a  State 
representative  before  being  reused  to 
house  or  convey  swine.  The  producers 
of  the  swine  for  which  indemnity  is 
paid  will  be  responsible  for  the  costs  of 
all  cleaning  and  disinfection,  except  for 
the  cleaning  and  disinfection  of 
conveyances  used  to  transport  the  swine 
to  the  disposal  location.  Once  the  swine 
purchased  by  the  Department  have  been 
removed  from  the  premises  where  they 
were  kept,  additional  swine  may  not  be 
moved  onto  those  premises  for  at  least 
30  days  following  the  approved  cleaning 
and  disinfection  of  premises. 

Claims  for  the  compensation  for  the 
value  of  animals  destroyed  must  be 
presented,  through  the  inspector  in 
charge,  to  APHIS  on  a  form  furnished  by 
APHIS.  The  owner  of  the  animals  must 
certify  on  the  form  that  the  animals 
covered  either  are  or  are  not  subject  to 
any  mortgage.  If  the  owner  states  that 
there  is  a  mortgage,  the  owner,  and  each 
person  holding  a  mortgage  on  the 
animals,  must  sign  forms  furnished  by 
APHIS  consenting  to  the  payment  of 
indemnity  to  the  owner  or  lienholder. 

This  interim  rule  provides  that  no 
indemnity  will  be  paid  if  the  infected 
animals  have  been  moved  or  handled  by 
the  owner  in  violation  of  a  law  or 
regulation  administered  by  the  Secretary 
regarding  animal  disease,  or  in  violation 
of  a  law  or  regulation  for  which  the 
Secretary  has  entered  into  a  cooperative 
agreement. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  We  are  making  this 
action  effective  upon  signature.  This 
effective  date  is  necessary  to  ensure  that 
the  pseudorabies  accelerated  eradication 
program  is  implemented  as  soon  as 
possible  to  prevent  the  spread  of 
pseudorabies. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 


public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  533 
to  make  the  rule  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  economically 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  We  have  done  a 
preliminary  analysis  of  the  potential 
costs  and  benefits  of  this  rule  in 
accordance  with  Executive  Order  12866, 
as  follows.  A  final  analysis  will  be 
published  in  a  subsequent  document 
published  in  the  Federal  Register. 

Potential  Economic  Impact 

Pseudorabies  is  a  herpes  virus  disease 
primarily  affecting  swine,  that  is  knov\rn 
to  cause  reproductive  problems, 
including  abortion  and  stillborn  death 
in  neonatal  pigs,  and  occasional  death 
losses  in  breeding  and  finishing  hogs. 
The  disease  is  recognized  to  cause 
considerable  economic  loss.  The  cost  to 
pork  producers  alone  is  over  $30 
million  annually.  Of  this  amount.  $17 
million  represents  the  cost  of 
vaccination.  Another  $11  million  is 
attributable  to  pig  deaths,  and  the 
remainder  is  spent  on  testing. 

A  Federal  eradication  program  for  this 
disease  was  implemented  in  the  United 
States  in  1989.  The  program  is 
cooperative  in  nature  and  involves 
Federal,  State,  and  industry 
participation.  The  Federal  Government 
coordinates  the  National  Program,  the 
State  Governments  promulgate  and 
enforce  intrastate  regulations,  and 
producers  contribute  by  testing  their 
herds  and  purchasing  vaccines.  For  the 
1999  fiscal  year.  Congress  appropriated 
close  to  $9.1  million  for  Federal 
Government  participation  in  the 
pseudorabies  program,  including  funds 
for  monitoring  and  surveillance. 

The  pseudorabies  eradication  program 
has  been  markedly  successful.  By  1992, 
nearly  8,000  herds  had  been  identified 
as  being  infected  with  pseudorabies. 
Currently,  there  are  just  over  1 ,000 
herds,  or  slightly  less  than  1  percent  of 
the  total  number  of  U.S.  herds,  left 
remaining  imder  quarantine  for 


pseudorabies  in  the  United  States.  As  of 
September  30, 1998,  herds  under 
quarantine  were  distributed  as  follows. 
(Preliminary  information  available  to 
APHIS  indicates  that  some  of  these 
numbers  have  decreased  since 
September.) 

Number  of  Herds  Under 
Quarantine  and  Swine  by  State 


States 

Herds  under 
quarantine 

Numtjer  ol 
swine 

Arkansas  

California 

Florida  

Illinois  

Indiana  

Iowa 

Louisiana 

Massachusetts  .. 

Michigan 

Minnesota 

1 

2 

14 

14 

214 

63? 
1 
1 
3 

147 
17 

226 
6 
2 
2 

1.000 

5.000 

354 

3.912 

153.010 

479.520 

7 

1.000 

18.902 

180714 

Netxaska 

North  Carolina  ... 

Pennsylvania 

South  Dakota  .... 
Texas  

1.100 

850.757 

6.815 

1.100 

14 

Total 

1^1 

1.719.755 

Due  to  the  severe  downturn  in  the 
value  of  market  swine,  progress  in  the 
pseudorabies  eradication  program  may 
be  threatened.  A  surplus  of  live  swine, 
due  in  part  to  reduced  export  markets, 
has  slaughter  plants  operating  at 
maximum  capacity  and  has  led  to 
depressed  prices.  Consequently,  swine 
producers  are  being  forced  to  continue 
feeding  swine  that  cannot  go  to 
slaughter.  Swine  that  are  slaughtered  are 
being  sold  at  prices  below  the  costs  of 
feeding  and  transportation.  As  a  result 
of  depressed  swine  market  prices, 
producers  may  stop  vaccinating  their 
herds  because  of  the  added  expense. 
This  could  seriously  affect  the 
pseudorabies  eradication  program. 
Without  vaccinations,  the  virus  could 
spread  to  unvaccinated  herds.  This 
could  increase  production  losses  in  the 
swine  industry,  increase  costs  to  the 
Federal  Government  due  to  delays  in 
eradicating  the  disease,  and  possibly 
jeopardize  the  trading  position  of  the 
United  States. 

Pork  production  in  the  United  States 
is  a  vital  part  of  the  economy.  Over  19 
biUion  pounds  will  be  processed  from 
about  99  million  hogs  in  1998.  The 
economic  impact  of  the  industry  on 
rural  America  is  immense.  Annual  farm 
sales  of  swine  in  the  United  States 
usually  exceed  $11  billion.  The  retail 
value  of  pork  sold  to  consumers  exceeds 
$30  biUion.  In  addition,  the  U.S.  pork 
industry  supports  over  600,000  jobs  and 
contributes  to  $23  billion  in  personal 
income. 
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To  avoid  the  potential  costs 
associated  with  the  possible  reduction 
of  producer  participation  in  the 
voluntary  eradication  program,  we  are 
commencing  a  voluntary,  accelerated 
pseudorabies  eradication  program  in 
which  we  will  pay  indemnity  at  fair 
market  value  lor,  and  depopulate  as 
quickly  as  posible,  as  many 
pseudorabies-infected  herds  as  possible. 
Normally,  theifair  market  value  of  these 
animals  would  make  such  an  operation 
cost-prohibitiye.  However,  the  severely 
depressed  val^e  of  swine  in  the  United 
States  offers  uk  a  unique  window  of 
opportunity  to  pay  indemnity  for  these 
animals  at  a  considerable  savings. 

This  may  pnovide  several  benefits. 
First,  it  will  reduce  the  presence  of 
pseudorabies  In  the  United  States 
sooner  than  the  target  date. 

Second,  if  eradication  is  complete,  the 
resources  that) we  are  currently 
expending  on  pur  pseudorabies  program 
can  be  diverte  1  to  other  disease 
eradication  and  prevention  efforts, 
including  sur\  eillance  and  monitoring. 

Third,  swim;  producers  will  benefit 
by  our  payment  of  indemnity  for  the 
depopulation  pf  infected  herds. 
Although  these  producers  will  receive 
fair  market  value  for  these  animals,  and 
consequently,  under  present  conditions, 
will  not  make  a  profit  on  their  animals, 
they  will  at  leist  be  spared  the 
continued  expense  of  feeding  and 
maintaining  tliem. 

The  Secretary  of  Agriculture  has 
authorized  the  transfer  of  $80  million  in 
funds  from  th(  i  Commodity  Credit 
Corporation  tc  conduct  the  indemnity 
program.  This  is  a  transfer  from 
taxpayers.  Ap  )roximately  78  percent  of 
this  money  ($(  >2  million)  will  be  used 
for  indemnity  costs,  and  the  remainder 
will  be  used  f(ir  euthanasia,  transport, 
disposal  (most  likely  through 
rendering),  cU  an-up,  and  surveillance. 
Payment  of  in  iemnity  will  be  based  on 
fair  market  va  ue,  and  the  amount  paid 
per  pig  will  likely  fluctuate  during  the 
course  of  the  accelerated  pseudorabies 
eradication  program,  which  will  last 
approximately  6  months.  The  amount 
authorized  assumes  100  percent 
participation  ( »f  owners  with  infected 
herds.  Howevi  sr,  participation  may  be 
limited  if  funds  are  exhausted  due  to 
increases  in  the  fair  market  value  above 
our  current  estimates.  Funds  will  be 
paid  out  on  a  prst-come-first  served 
basis.  Additionally,  some  producers 
may  not  choose  to  participate. 

We  anticipate  that  the  expected 
decrease  in  the  number  of  hogs  available 
for  market  wiU  cause  an  increase  in  the 


prices  paid  to 
processors.  In 


swine  producers  by  pork 
such  a  case,  there  would 


be  some  negat  ve  impact  on  pork 


processors.  Currently,  we  do  not  have 
sufficient  information  to  determine  the 
effect  on  the  market.  Nor  do  we  have 
sufficient  information  to  determine  the 
net  benefit  or  the  distributional  impacts 
of  the  chosen  option. 

Options  Considered 

In  assessing  the  need  for  this  interim 
rule,  we  identified  three  alternatives. 
The  first  was  to  maintain  the  status  quo. 
We  rejected  this  option  because  it 
would  not  address  the  potential  risks 
that  may  endanger  the  pseudorabies 
program. 

Tne  second  option  would  have  been 
to  provide  financial  assistance  to  the 
swine  industry  for  continuation  of 
vaccination  and  other  herd  management 
practices  to  eliminate  pseudorabies.  The 
fiscal  year  2000  target  for  the 
eradication  of  pseudorabies  could  have 
been  achieved,  but  monitoring  and 
surveillance  would  have  continued. 
Although  this  option  may  be  less  costly 
than  the  option  we  chose,  option  3 
below,  we  did  not  choose  it  because  it 
does  not  allow  us  to  eradicate 
pseudorabies  as  quickly  as  the  chosen 
option. 

The  third  option,  to  provide 
indemnity  payments  to  accelerate  the 
eradication  program  by  providing 
indemnity  for  the  depopulation  of 
pseudorabies-infected  herds,  was  the 
one  we  chose.  Depopulation  of  infected 
herds  is  the  single  most  effective  way  to 
eliminate  pseudorabies.  The  current 
severely  depressed  values  of  market 
swine  present  a  unique  opportunity  to 
significantly  accelerate  pseudorabies 
eradication  in  a  cost-effective  way 
through  depopulation.  At  the  same  time, 
pork  producers  will  gain  some 
compensation  for  pigs  they  are  currently 
paying  to  feed,  and  that  many  owners 
cannot  send  to  slaughter  due  to 
slaughter  plants  already  being  used  to 
maximum. 

Potential  Impact  on  Small  Entities 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  This  interim  rule 
establishes  a  voluntary  program  that 
allows  swine  producers  to  be  paid 
indemnity  for  known  pseudorabies- 
infected  herds.  Because  slaughtering 
plants  are  operating  at  maximum 
capacity,  it  is  likely  that  many  of  these 
swine  could  not  be  sold  at  market  at  this 
time,  and  the  owners  would  otherwise 
receive  no  compensation  for  the  swine. 
We  do  not  anticipate  any  negative 
impact  fi-om  this  rule,  other  than 
perhaps  some  impact  on  pork 
processors  who  may  eventually  pay  a 


higher  price  for  swine.  However,  we 
will  conduct  further  analyses  of  the 
potential  impact  of  this  rule.  If  we 
determine  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
then  we  will  discuss  the  issues  raised  by 
section  604  of  the  Regulatory  Flexibility 
Act  in  our  Final  Regulatory  Flexibility 
Analysis. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0579-0137  to  the 
information  collection  and 
recordkeeping  requirements. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Please  send  written  comments  to  the   , 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-123-2.  Please  send  a 
copy  of  your  comments  to:  (1)  Docket 
No.  98-123-2,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238,  and  (2)  Clearance 
Officer,  OCIO,  USDA,  room  404-W, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
interim  rule. 

This  interim  rule  establishes 
regulations  to  provide  for  the  payment 
of  indemnity  by  the  Department  for  the 
volunteiry  depopulation  of  herds  of 
swine  known  to  be  infected  with 
pseudorabies.  In  order  to  take  part  in  the 
indemnity  program,  swine  producers 
must  apply  for  participation,  must  sign 
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a  payment,  appraisal  and  agreement 
form,  and  must  certify  as  to  whether  any 
other  parties  hold  mortgages  on  the 
herd.  We  are  soliciting  comments  from 
the  public  concerning  our  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Kfinimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.26673  hour  per 
response. 

Respondents.  Swine  producers. 

Estimated  number  of  respondents. 
1,300. 

Estimated  number  of  responses  per 
respondent.  4. 

Estimated  total  annual  number  of 
responses.  5,200. 

Estimated  total  annual  burden  on 
respondents.  1,387. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OaO,  USDA,  room  404-W,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  52 

Animal  diseases,  Pseudorabies, 
Swine,  Indemnity  payments. 
Transportation. 

Accordingly,  we  are  amending  9  CFR, 
chapter  I,  subchapter  B,  by  adding  a 
new  part  to  read  as  follows: 

PART  52— SWINE  DESTROYED 
BECAUSE  OF  PSEUDORABIES 

Sec. 

52.1  Definitions. 

52.2  Payment  of  indemnity. 

52.3  Appraisal  of  swine. 

52.4  Disinfection  of  premises,  conveyances, 
and  materials. 

52.5  Presentation  of  claims. 

52.6  Mortgage  against  animals. 

52.7  Claims  not  allowed. 

Authority:  21  U.S.C.  111-113, 114, 114a, 
114a-l,  120,  121.  125,  and  134b;  7  CFR  2.22. 
2.80,  and  371.2(d). 


§52.1    Definitions. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  other  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Etepartment  of 
Agriculture,  delegated  to  act  in  the 
Administrator's  stead. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

APHIS  employee.  Any  individual 
employed  by  the  Animal  and  Plant 
Health  Inspection  Service  who  is 
authorized  by  the  Administrator  to  do 
any  work  or  perform  any  duty  in 
connection  writh  the  control  and 
eradication  of  disease. 

Approved  differential  pseudorabies 
test.  Any  test  for  the  diagnosis  of 
pseudorabies  that  can  distinguish 
vaccinated  swine  from  infected  swine; 
is  produced  under  license  from  the 
Secretary  of  Agriculture  under  the 
Virus-Serum-Toxin  Act  of  March  4, 
1913,  and  subsequent  amendments  (21 
U.S.C.  151  et  seq.)  with  indications  for 
use  in  the  Cooperative  State-Federal 
Pseudorabies  Eradication  Program;  and 
is  conducted  in  a  laboratory  approved 
by  the  Administrator. ' 

Department.  The  United  States 
Department  of  Agriculture. 

Herd.  Any  group  of  swine  maintained 
on  common  ground  for  any  purpose,  or 
two  or  more  groups  of  swine  under 
common  ownership  or  supervision,  that 
are  geographically  separated  but  have  an 
interchange  or  movement  of  animals 
without  regard  to  whether  the  animals 
are  infected  with  or  exposed  to 
pseudorabies. 

Inspector  in  charge.  An  APHIS 
employee  who  is  designated  by  the 
Administrator  to  take  charge  of  work  in 
connection  with  the  control  and 
eradication  of  disease. 


'  The  names  and  addresses  of  laboratories 
approved  by  the  Administrator  to  conduct  approved 
diRerential  pseudorabies  tests  are  published  in  the 
Notices  Section  of  the  Federal  Re^ster.  A  list  of 
approved  laboratories  is  also  available  upon  request 
from  the  Animal  and  Plant  Health  Inspection 
Service.  4700  River  Road  Unit  37,  Riverdale, 
Maryland  20737-1231.  State.  Federal,  and 
university  laboratories  will  be  approved  by  the 
Administrator  when  he  or  she  determines  that  the 
laboratory:  employs  personnel  trained  at  the 
National  Veterinary  Services  Laboratories  assigned 
to  supervise  the  testing;  follows  standard  test 
protocols;  meets  check  test  proficiency 
requirements;  and  will  report  all  test  results  to  State 
and  Federal  animal  health  officials.  Before  the 
Administrator  may  withdraw  approval  of  any 
laboratory  for  failure  to  meet  any  of  these 
conditions,  the  Administrator  must  give  written 
notice  of  the  proposed  withdrawal  to  the  director 
of  the  laboratory,  and  must  give  the  director  an 
opportunity  to  respond.  If  there  are  conflicts  as  to 
any  material  {act,  a  hearing  will  be  held  to  resolve 
the  conflict. 


Known  infected  herd.  Any  herd  in 
which  swine  have  been  determined  to 
be  infected  with  pseudorabies  based  on 
an  official  pseudorabies  test  or  an 
approved  differential  pseudorabies  test, 
or  as  diagnosed  by  an  official 
pseudorabies  epidemiologist  as  having 
pseudorabies. 

Materials.  Parts  of  bams  or  other 
structures,  straw,  hay,  and  other  feed  for 
animals,  farm  products  or  equipment, 
clothing,  and  articles  stored  in  or 
adjacent  to  bams  or  other  structures. 

Mortgage.  Any  mortgage,  lien,  or  other 
security  or  beneficial  interest  held  by 
cUiy  person  other  than  the  one  claiming 
indemnity. 

Official  pseudorabies  epidemiologist. 
A  State  or  Federally  employed 
veterinarian  designated  by  the  State 
animal  health  official  and  the 
veterinarian  in  charge  to  investigate  and 
diagnose  pseudorabies  in  livestock. 

Official  pseudorabies  test.  Any  test  for 
the  diagnosis  of  pseudorabies  approved 
by  the  Administrator  and  conducted  in 
a  laboratory  approved  by  the 
Administrator.  The  following  tests  for 
the  diagnosis  of  pseudorabies  have  been 
approved  by  the  Administrator: 
Microtitration  Serum-Virus 
Neutralization  Test;  Virus  Isolation  and 
Identification  Test;  Fluorescent 
Antibody  Tissue  Section  Test;  Enzyme- 
Linked  Immunosorbent  Assay  (ELISA) 
Test,  except  for  approved  differential 
pseudorabies  tests  other  than  the 
glycoprotein  I  (gpl)  ELISA  test;  Latex 
Agglutination  Test  (LAT);  and  Particle 
Concentration  Fluorescence 
Immunoassay  (PCFIA)  Test.^  State, 
Federal,  and  university  laboratories  will 
be  approved  by  the  Administrator 
following  his  determination  that  the 
laboratory:  has  personnel  trained  at  the 
Veterinary  Services  Diagnostic 
Laboratory  at  Ames,  Iowa,  assigned  to 
supervise  the  test;  follows  standard  test 
protocol;  meets  check  test  proficiency 
requirements;  and  will  report  all  test 
results  to  State  and  Federal  animal 
health  officials.' 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 
legal  entity. 


2  Copies  of  the  test  protocols  (Recorrmiended 
Minimum  Standards  for  Diagnostic  Tests  Employed 
in  the  Diagnosis  of  Pseudorabies  (Aujeszky's 
Disease)  are  available  upon  request  from  the  Animal 
and  Plant  Health  Inspection  Service,  Veterinary 
Services.  Operational  Support,  4700  River  Road 
Unit  33,  Riverdale,  MD  20737-1231. 

'Before  the  Administrator  withdraws  the 
approval  of  any  laboratory,  the  Director  of  the 
laboratory  will  be  given  a  notice  by  the 
Administrator  of  the  proposed  disapproval  and  the 
reasons  for  it.  and  the  Director  will  have  the 
opportunity  to  respond.  In  tl.ose  instances  where 
there  are  conflicts  as  to  the  fac  f ,  a  hearing  will  he 
held  to  resolve  such  conflicts. 
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Pseudombie^.  The  contagious, 
infectious,  andl  communicable  disease  of 
livestock  and  qther  animals,  also  known 
as  Aujeszky's  disease,  mad  itch,  or 
infectious  bulbar  paralysis. 

Secretary.  T^e  Secretary  of 
Agriculture  of  (he  United  States,  or  any 
officer  or  empl  ayee  of  the  Department 
delegated  to  ac  I  in  the  Secretary's  stead. 

State.  Each  qf  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Nortljem  Mariana  Islands, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  qther  territory  or 
possession  of  the  United  States. 

State  representative.  A  person 
regularly  emplbyed  in  the  animal  health 
work  of  a  Statej  and  who  is  authorized 
by  that  State  tc^  perform  the  function 
involved  undet  a  cooperative  agreement 
with  the  United  States  Department  of 
Agriculture. 

Veterinarian  in  charge.  The  veterinary 
official  of  Veteinary  Services.  APHIS, 
who  is  assigned  by  the  Administrator  to 
supervise  and  perform  official  animal 
health  work  fof  APHIS  in  the  State 
concerned. 

§  52.2    Payment  of  indemnity. 

The  Admini$trator  is  hereby 
authorized  to  ajgree,  on  the  part  of  the 
Department,  tqpay  100  percent  of  the 
expenses  of  pulrchase,  destruction  and 
disposition  of  herds  of  swine  that  are 
destroyed  becaiuse  the  herds  are  known 
to  be  infected  with  pseudorabies. 

f  52.3    Appraisal  of  swine. 

(a)  Herds  of  ^wine  destroyed  because 
the  herds  are  k^own  to  be  infected  with 
pseudorabies  Will  be  appraised  by  an 
APHIS  emplojtee  and  a  representative  of 
the  State  jointlv,  or,  if  the  State 
authorities  approve,  by  an  APHIS 
employee  alone. 

(o)  The  appraisal  of  swine  will  be 
based  on  the  f^ir  market  value  as 
determined  bylthe  meat  or  breeding 
value  of  the  animals.  Animals  may  be 
appraised  in  gioups,  provided  that 
where  appraisal  is  by  the  head,  each 
animal  in  the  group  is  the  same  value 
per  head,  and  *vhere  appraisal  is  by  the 
pound,  each  ai^imal  in  the  group  is  the 
same  value  pet  pound. 

(c)  Appraisals  of  swine  must  be 
reported  on  forms  furnished  by  APHIS 
and  signed  by  the  owner  of  the  swine. 
Reports  of  appraisals  must  show  the 
number  of  swine  and  the  value  per  head 
or  the  weight  ^d  value  by  pound. 
(Approved  by  the  Office  of  Management 
and  Budget  un(der  control  number  0579- 
0137).  I 

§  52.4    Disinfection  of  premises, 
conveyances,  and  materlais. 

All  premise^,  including  bams, 
stockyards  and  pens,  and  all  cars  and 


other  conveyimces,  and  the  materials  on 
any  premises  or  conveyances  used  to 
house  or  transport  swine  for  which 
indemnity  is  paid  under  this  pari  must 
be  cleaned  and  disinfected  under  the 
supervision  of  an  APHIS  employee  after 
removal  of  the  swine  from  the  known 
infected  herd.  Premises  may  not  be 
restocked  with  swine  for  at  least  30  days 
following  an  approved  cleaning  and 
disinfection.  The  owner  to  whom  the 
indemnity  is  paid  will  be  responsible 
for  expenses  incurred  in  connection 
with  the  cleaning  and  disinfection, 
except  for  cleaning  and  disinfection  of 
the  conveyances  used  to  transport  the 
swine  to  the  location  of  disposal. 

§  52.5    Presentation  of  claims. 

Claims  for  compensation  for  the  value 
of  animals  destroyed  must  each  be 
presented,  through  the  inspector  in 
charge,  to  APHIS  on  a  form  furnished  by 
APHIS. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0137). 

§  52.6    Mortgage  against  animals. 

When  swine  have  been  destroyed 
under  this  part,  any  claim  for  indemnity 
must  be  presented  on  forms  furnished 
by  APHIS.  The  owner  of  the  swine  must 
certify  on  the  forms  that  the  swine 
covered  are,  or  are  not-,  subject  to  any 
mortgage  as  defined  in  this  part.  If  the 
owner  states  there  is  a  mortgage,  the 
owner  and  each  person  holding  a 
mortgage  on  the  swine  must  sign, 
consenting  to  the  payment  of  indemnity 
to  the  person  specified  on  the  form. 

(Approved  by  the  OHice  of  Management  and 
Budget  under  control  number  0579-0137). 

§  52.7    Claims  not  allowed. 

(a)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
swine  unless  the  swine  have  been 
appraised  as  prescribed  in  this  part  and 
the  owners  have  signed  a  written 
agreement  to  the  appraisals. 

(b)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
swine  that  have  been  moved  or  handled 
by  the  owner  or  a  representative  of  the 
owner  in  violation  of  a  law  or  regulation 
administered  by  the  Secretary  regarding 
animal  disease,  or  in  violation  of  a  law 
or  regulation  for  which  the  Secretary 
has  entered  into  a  cooperative 
agreement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0137). 


Done  in  Washington,  DC,  this  12th  day  of 
lanuary  1999. 
Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-969  Filed  1-14-99;  8:45  am) 

BILUNG  CODE  3410-34-P 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  960 


[No.  98-18] 


RIN  3069-^A73 

Anfiendment  of  Affordable  Housing 
Program  Regulation 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Interim  final  rule;  correction. 

SUIMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  published  in  the 
Federal  Register  of  May  20.  1998,  a 
document  containing  an  interim  final 
rule  that  made  technical  revisions  to  the 
Affordable  Housing  Program  (AHP  or 
Program)  regulation,  to  clarify  Program 
requirements  and  improve  the  operation 
of  the  AHP.  This  document  corrects 
amendatory  instruction  number  6  of  the 
interim  final  rule  to  clarify  the  scope  of 
the  amendment  to  §  960.7(a)  of  the 
interim  final  rule. 

EFFECTIVE  DATE:  The  correction  is 
effective  June  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202)  408-2930,  or  Roy  S. 
Turner,  Jr.,  Attorney- Advisor,  (202) 
408-2512,  Office  of  General  Counsel, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW,  Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

The  current  language  in  amendatory 
instruction  number  6  of  the  interim  final 
rule,  published  on  May  20, 1998  (63  FR 
27668,  27673),  could  be  incorrectly 
construed  to  mean  that  paragraph  (a)  of 
§  960.7  (to  be  codified  at  12  CFR 
960.7(a))  was  amended  in  its  entirety, 
when  the  Finance  Board  intended  to 
amend  only  the  introductory  text  of 
§  960.7(a). 

Accordingly,  the  Finance  Board 
hereby  corrects  amendatory  instruction 
6,  on  page  27673,  in  the  middle  column, 
to  read  as  follows: 

6.  Section  960.7(a)  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

Dated:  January  11, 1999. 
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By  the  Federal  Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 

[FR  Doc  99-900  Filed  1-14-99;  8:45  am] 
MLUNQ  CODE  t72S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docltet  No.  98-NM-67-AD;  Amendment 
39-10993;  AD  99-02-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  and  A321  series  airplanes.  This 
amendment  requires  modification  of  the 
slat  and  flap  control  computer  (SFCC)  in 
the  aft  electronics  rack.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  SFCC  caused  by 
computer  software  anomalies  or 
contamination  by  conductive  dust.  This 
condition,  if  not  corrected,  could  result 
in  uncommanded  slat  retraction  during 
takeoff  and  consequent  insufficient 
wing  lift  available  to  complete  a 
successful  takeoff. 
DATES:  Effective  February  19, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  and  A321  series  airplanes 
was  published  in  the  Federal  Register 
on  April  6, 1998  (63  FR  16709).  That 
action  proposed  to  require  modification 
of  the  slat  and  flap  control  computer 
(SFCC)  in  the  aft  electronics  rack. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  to  Reference  Additional 
Service  Bulletin  Revisions 

One  commenter,  an  operator,  states 
that  it  has  already  started 
accomplishment  of  Airbus  Service 
Bulletin  A320-27-1096,  dated  March 
14, 1996,  for  its  Airbus  Model  A320 
series  airplanes.  Therefore,  the  operator 
requests  that  the  proposed  rule  be 
revised  to  reference  die  original  issue  of 
that  service  bulletin,  as  well  as  Revision 
01. 

The  FAA  does  not  concur  that  the 
final  rule  should  be  revised.  Airbus 
Service  Bulletin  A320-27-1096,  dated 
March  14,  1996,  and  Revision  01,  dated 
January  14,  1998,  were  both  referenced 
in  paragraph  (a)  of  the  proposal  as 
appropriate  sources  of  service 
information  and  are  retained  as  such  in 
the  final  rule.  Therefore,  no  change  to 
the  final  rule  is  necessary. 

Additional  Service  Bulletin  Reference 

The  FAA  has  reviewed  Airbus  Service 
Bulletin  A32O-27-1103,  Revision  01, 
dated  January  26, 1998  (for  Airbus 
Model  A321  series  airplanes).  The  FAA 
has  determined  that  the  technical 
procedures  described  in  that  revision 
£ire  equivalent  to  the  technical 
procedures  described  in  Airbus  Service 
Bulletin  A320-27-1103,  dated  June  14, 
1996  (the  appropriate  service 
information  for  Airbus  Model  A321 
series  airplanes  referenced  in  the 
proposed  rule).  Therefore,  the  FAA  has 
revised  paragraph  (a)  of  this  AD  to 
include  Revision  01  of  that  service 
bulletin  as  an  additional  source  of 
service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  118  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hoxu. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $7,080,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedcal  Aviation 
Administration  amends  ^art  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  r  sad  as  follows: 

Authority:  43  U.S.C.  106(g),  40113,  44701. 

§39.13    [Ameiided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:        ! 

99-02-04    Aiitus  Industrie:  Amendment 
3^10993.  pocket  98-NM-67-AD. 

Applicability^  Model  A320  series  airplanes, 
as  listed  in  Airbus  Service  Bulletin  A320-27- 
1096,  Revision  pi.  dated  January  14. 1998; 
and  Model  A32tl  series  airplanes,  as  listed  in 
Airbus  Service  bulletin  A320-27-1103. 
dated  June  14.  i996-.  certificated  in  any 
category.  I 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  thf  preceding  applicability 
provision,  regatdless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  r^uirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operaton  must  request  approval  for  an 
alternative  metbod  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  tha  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  iflthe  unsafe  condition  has  not 
been  eliminate^,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Cbmp/iance;  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  slat  and  flap  control  computer  (SFCC), 
which  could  result  in  uncommanded  slat 
retraction  during  takeoff  and  consequent 
insufficient  wiiig  lift  available  to  complete  a 
successful  takeoff,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  ADJ  modify  the  SFCX:  1  and  SFCC 
2  in  the  aft  electronics  rack,  in  accordance 
with  Airbus  Service  Bulletin  A320-27-1096, 
dated  March  14,  1996.  or  Revision  01.  dated 
January  14. 19^  (for  Model  A320  series 
airplanes);  or  Airbus  Service  Bulletin  A320- 
27-1103.  dateajune  14. 1996.  or  Revision  01. 
dated  January  X.  1998  (for  Model  A321 
series  airplanes);  as  applicable. 

Note  2:  Afteraccomplishment  of  the 
modification  required  by  paragraph  (a)  of  this 
AD.  Temporary  Revision  No.  4.02.00/02  may 
be  removed  frote  the  Airbus  Model  A3  20  and 
A321  Airplane  Flight  Manuals. 

(b)  An  altemftive  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acejeptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Bfanch.  ANM-116,  FAA, 
Transport  Airp  ane  Directorate.  Operators 
shall  submit  thi  »ir  requests  through  an 
appropriate  FA  \  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Kfanager,  International  Branch, 
ANM-116. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-27-1096,  dated  March  14,  1996; 
Airbus  Service  Bulletin  A320-27-1096, 
Revision  01,  dated  January  14, 1998;  Airbus 
Service  Bulletin  A320-27-1103,  dated  June 
14, 1996;  or  Airbus  Service  Bulletin  A320- 
27-1103,  Revision  01,  dated  January  26, 
1998;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Tran8{>ort  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-085- 
099(B),  dated  March  12, 1997. 

(e)  This  amendment  becomes  effective  on 
February  19, 1999. 

Issued  in  Renton,  Washington,  on  January 
7,  1999. 
John ).  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-813  Filed  1-14-99;  8:45  am) 
BILUNQ  CODE  4»I0-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-103-AD;  Amendment 
39-10992;  AD  99-02-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
installation  of  a  rubber  strip  and 
replacement  of  connection  sheets  and 
the  seal  retainer  on  the  avionics 
compartment  access  door  with  new 
parts;  and  installation  of  drip  pans  and 
additional  drain  gutters  on  the  avionics 
racks.  This  amendment  is  prompted  by 


issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  trickling  of 
water  into  the  avionics  compartment, 
which  could  result  in  avionics  computer 
and  equipment  malfunctions. 
DATES:  Effective  February  19. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  peut  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
March  4.  1998  (63  FR  10572).  That 
action  proposed  to  require  installation 
of  a  rubber  strip  and  replacement  of 
connection  sheets  and  the  seal  retainer 
on  the  avionics  compartment  access 
door  with  new  parts;  and  installation  of 
drip  perns  and  additional  drain  gutters 
on  the  avionics  racks. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Approve  Alternate  Method 
of  Compliance 

One  commenter  requests  that  Airbus 
Service  Bulletin  A320-25-1186,  dated 
December  1, 1997,  or  subsequent 
revisions  be  approved  as  an  alternate 
method  of  compliance  with  the 
requirements  of  paragraph  (b)  of  the 
proposed  rule.  The  commenter  states 
that  incorporation  of  Airbus  Service 
Bulletin  A320-25-1186  would  provide 
a  high  level  of  safety  by  increasing  the 
area  and  drainage  in  the  90VU  avionics 
rack  area,  and  would  install  the  drain 
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pans  over  all  poitions  of  the  90  VU  rack 
as  specified  in  Airbus  Service  Bulletin 
A320-24-1054. 

The  FAA  has  reviewed  Airbus  Service 
Bulletin  A3  20-2  5-1 186.  dated 
December  1, 1997,  and  concurs  with  the 
commenter's  request  to  approve  it  as  an 
acceptable  method  of  compliance  with 
the  requirements  of  paragraph  (b)  of  this 
AD.  The  FAA  has  revised  the  final  rule 
to  add  a  note  that  reflects  that  approval. 

However,  the  FAA  cannot  concur 
with  the  commenter's  request  to  extend 
the  approval  to  "subsequent  revisions" 
of  that  service  bulletin.  The  FAA  does 
not  reference  service  bulletins  in  an  AD 
that  have  not  yet  been  released.  Office 
of  the  Federal  Register  (OFR)  regulations 
require  that  either  the  service  document 
contents  be  pubUshed  as  part  of  the 
actual  AD  language;  or  that  the  service 
dociunent  be  submitted  for  approval  by 
the  OFR  as  "referenced"  material,  in 
which  case  it  only  may  be  referred  to  in 
the  text  of  an  AD.  An  AD  may  only  refer 
to  a  service  document  that  was 
submitted  and  approved  by  the  OFR  for 
"incorporation  by  reference."  {In  order 
for  operators  to  use  later  revisions  of  a 
specifically  referenced  document  in  an 
AD,  either  the  AD  must  be  revised  to 
reference  the  specific  later  revisions,  or 
operators  must  request  approval  of  the 
revisions  as  an  alternative  method  of 
compliance  under  the  provisions  of 
paragraph  (c)  of  this  AD.] 

Add  Another  Required  Service  Bulletin 

One  commenter  requests  that,  in  . 
addition  to  requiring  accomplishment  of 
Airbus  Service  Bulletin  A320-24-1054, 
Revision  2,  dated  September  22,  1993, 
in  paragraph  (b)  of  the  proposed  rule, 
the  FAA  also  require  accomplishment  of 
Airbus  Service  Bulletin  A320-25-1186. 
The  commenter  notes  that 
accomplishment  of  Airbus  Service 
Bulletin  A320-25-1186  provides 
additional  protection  for  the  90  VU  rack, 
and  that  the  service  bulletin  is 
scheduled  to  be  mandated  by  the 
Direction  Generale  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  with  a  compliance 
time  of  two  years.  The  commenter  also 
requests  that  a  three-year  compliance 
time  [identical  to  the  compliance  time 
specified  in  paragraph  (b)  of  the 
proposed  rule  for  the  installation  of  drip 
pans  and  additional  drain  gutters  on  the 
avionics  racks  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1054. 
Revision  2]  be  mandated  for  the 
accomplishment  of  Airbus  Service 
Bulletin  A320-25-1186. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  require 
accomplishment  of  Airbus  Service 
Bulletin  A320-25-1186  in  this  rule. 


Requiring  accomplishment  of  that 
service  bulletin  would  expand  the 
applicability  of  the  AD  to  other 
airplanes,  as  well  as  require  additional 
work  for  operators.  To  add  such 
requirements  would  necessitate  (imder 
the  Administrative  Procedure  Act) 
reissuing  the  notice,  reopening  the 
period  for  public  comment,  considering 
additional  comments  received,  and 
eventually  issuing  a  final  rule.  The  time 
required  for  those  procedures  may  be  as 
long  as  four  additional  months. 

In  light  of  the  nature  of  the  unsafe 
condition  identified  in  this  rule,  the 
FAA  has  determined  that  further  delay 
of  this  final  rule  action  is  not 
appropriate.  However,  the  FAA  may 
consider  additional  rulemaking  action. 
Furthermore,  as  explained  in  a  previous 
response  to  a  commenter,  the  FAA  has 
added  Airbus  Service  Bulletin  A320- 
25-1186  to  this  rule  as  an  alternative 
method  of  compliance  with  paragraph 
(b)  of  this  AD. 

Request  for  Approval  of  Other 
Alternative  Methods  of  Compliance 

One  commenter,  the  manufactiu^r, 
requests  that  revisions  prior  to  Airbus 
Service  Bulletins  A320-24-1054, 
Revision  2,  and  A320-53-1070, 
Revision  6,  be  approved  as  alternative 
methods  of  compliance  with  the 
requirements  of  the  proposed  rule.  The 
manufacturer  advises  that  later  revisions 
have  been  issued  of  both  service 
bulletins  that  are  referenced  in  the 
proposed  rule. 

Tne  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA  has 
determined  that  Airbus  Service  Bulletin 
A320-53-1070,  Revisions  4,  5.  7.  and  8 
are,  for  the  purposes  of  this  AD, 
equivalent  to  the  technical  procedures 
specified  in  Revision  6,  which  is  an 
appropriate  source  of  service 
information  specified  in  this  AD.  A  new 
"Note  2"  has  been  added  to  the  AD  to 
reflect  this  determination.  However,  the 
FAA  has  been  unable  to  secure  copies 
of  Revisions  1.2,  and  3  of  that  service 
bulletin  to  determine  if  the  procedures 
specified  in  those  revisions  are 
technically  equivalent  to  Revision  6  of 
Airbus  Service  Bulletin  A32O-53-1070. 
Consequently,  the  FAA  finds  that 
operators  who  wish  to  use  Revisions  1 , 
2,  and  3  of  Airbus  Service  Bulletin 
A32O-53-1070  must  submit  a  copy  of 
the  revision  to  the  FAA  with  a  request 
for  approval  of  an  alternative  method  of 
compliance  in  accordance  with 
paragraph  (c)  of  this  AD. 

Similarly,  the  FAA  also  has  been 
unable  to  obtain  and  review  copies  of 
Revisions  1,  3,  and  4  of  Airbus  Service 
Bulletin  A320-24-1054.  Consequently 
the  FAA  finds  that  those  operators  who 


wish  to  use  revisions  other  than 
Revision  2,  as  specified  in  the  AD,  must 
submit  a  copy  of  that  service  bulletin 
with  a  request  for  approval  of  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this 
AD. 

Clarification  of  Applicability 

One  commenter,  an  operator,  states 
that  its  fleet  of  airplanes  is  not  affected 
by  the  proposed  requirements  of  the 
Notice  of  Proposed  Rulemaking 
(NPRM).  The  operator  justifies  its 
position  by  stating  that  the  Airbus 
service  bulletins  referenced  in  the 
proposed  rule  specify  that  the 
modifications  described  in  those 
particular  service  bulletins  were 
incorporated  on  airplanes  having 
manufacturer's  serial  number  (MSN) 
316  and  subsequent,  and  that  the 
operator's  first  Airbus  Model  A320 
series  airplane  is  MSN  435. 

The  FAA  finds  that  clarification  of  the 
applicability  is  warranted.  The  FAA 
acknowledges  that  Airbus  Service 
Bulletin  A320-24-1054  (which  is 
specified  as  one  of  the  appropriate 
sources  of  service  information  in  the 
proposal)  specifies  that  it  does  not  affect 
airplanes  having  MSN  316  and 
subsequent.  However,  Airbus  Service 
Bulletin  A320-53-1070  (which  is 
specified  as  one  of  the  appropriate 
sources  of  service  information  in  the 
proposal)  clearly  specifies  that  it  affects 
some  airplanes  manufactured  after  MSN 
316. 

The  applicability  of  the  proposed 
rule,  which  is  retained  in  the  final  rule, 
affects  "Model  A320  series  airplanes  on 
which  Airbus  Modification  22119  or 
21999  has  not  been  accomplished."  The 
applicability  of  this  AD  is  contingent  on 
certain  modifications  that  have  not  been 
accomplished  rather  than  based  on  the 
effectivity  of  the  referenced  service 
bulletins.  Therefore,  regardless  of  the 
effectivity  of  the  referenced  service 
bulletins,  this  AD  takes  precedence. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  118  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
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the  actions  speafied  in  Airbus  Service 
Bulletin  A320-53-1070,  Revision  6,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  11,273  per  airplane. 
Based  on  these  Cgures,  the  cost  impact 
of  this  action  on  U.S.  operators  is 
estimated  to  be  $171,454,  or  $1,453  per 
airplane. 

It  will  take  approximately  41  work 
hours  to  accomplish  the  actions 
specified  in  Airbus  Service  Bulletin 
A320-24-1054.JRevision  2.  at  an 
average  labor  ra^e  of  $60  per  work  hour. 
Required  parts  ikrill  cost  approximately 
$4,340  per  airplbne.  Based  on  these 
figures,  the  cost  lim pact  of  this  action  on 
U.S.  operators  i)  estimated  to  be 
$802,400,  or  $6,iB00  per  airplane. 

The  cost  impact  figures  oiscussed 
above  are  based  ion  assumptions  that  no 
operator  has  yetj  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator'  would  accomplish 
those  actions  in|the  future  if  this  AD 
were  not  adopte 

Regulatory  Imf 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govem|nent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  ^ong  the  various 
levels  of  govemlnent.  Therefore,  in 
accordance  witn  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  Warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Ordei  12866;  (2)  is  not  a 
"significant  rul4"  under  DOT 
Regulatory  Policjies  and  Procedures  (44 
FR  11034,  Febniary  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive!  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  K  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  thq  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amende<l] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-02-03    Airbus  Industrie:  Amendment 
39-10992.  Docket  98-NM-103-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  22119  or 
21999  has  not  been  accomplished, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  ref>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pwrformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  trickling  of  water  into  the 
avionics  compartment,  which  could  result  in 
avionics  computer  and  equipment 
malfunctions,  accomplish  the  following: 

(a)  Except  for  airplanes  on  which  the 
access  door  has  been  removed,  sealed,  or 


blocked  in  accordance  with  Airbus  Service 
Infomiation  Letter  53-052,  dated  August  30, 
1991;  or  in  accordance  with  a  method 
approved  by  the  FAA:  Within  18  months 
after  the  effective  date  of  this  AD,  install  a 
rubber  strip,  and  replace  the  connection 
sheets  and  the  seal  retainer  on  the  avionics 
compartment  access  door  with  new  parts,  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1070,  Revision  6,  dated  July  18, 
1995. 

Note  2:  Accomplishment  of  Airbus  Service 
Bulletin  A320-53-1070,  Revision  4,  5,  7,  or 
8,  is  acceptable  for  compliance  to  the 
requirements  of  paragraph  (a)  of  this  AD. 

(b)  Within  3  years  after  the  effective  date 
of  this  AD,  install  drip  pans  and  additional 
drain  gutters  on  the  avionics  racks  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1054,  Revision  2,  dated  September 
22, 1993. 

Note  3:  Accomplishment  of  Airbus  Service 
Bulletin  A320-24-1054,  Revision  1,  3,  or  4, 
is  acceptable  for  compliance  to  the 
requirements  of  paragraph  (b)  of  this  AD. 

Note  4:  Accomplishment  of  Airbus 
Industrie  Service  Bulletin  A320-25-1186, 
dated  December  1, 1997,  also  is  acceptable 
for  compliance  with  the  requirements  of 
paragraph  (b)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  5:  Information  concerning  the 
existence  of  other  approved  alternative 
methods  of  compliance  with  this  AD,  if  any, 
may  be  obtained  from  the  International 
Branch,  ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A32O-53-1070, 
Revision  6,  dated  July  18, 1995,  and  Airbus 
Service  Bulletin  A320-24-1054,  Revision  2, 
dated  September  22, 1993.  These  Airbus 
service  bulletins  contain  the  following  list  of 
effective  pages: 


Service  txjiletin  reference  arxj  date 


Page  No. 


Revision  level 
shown  on  page 


Date  shown  on  page 


A320-24-1054,  Rfevision 
September  22,  19$3 
A320-53-1070.  R^ision 


2,  September  22, 1993 
6,  July  18,  1995  


1-5,  7-40  .... 

6  

1-3,  5,  7-12 

4  

6,  13-16.  18 
17  


2  

Original 

6  

2  

4  

5  


September  22,  1993. 
January  20,  1992. 
July  18,  1995. 
November  10,  1992. 
June  15,  1993. 
October  4,  1993. 


This  incorporatioi  i 
approved  by  the 


by  reference  was 
director  of  the  Federal 


Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
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Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  ^4W.,  suite  700,  Washington, 
DC. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  96-011- 
075(B),  dated  January  3, 1996,  and  96-040- 
076(B),  dated  February  14, 1996. 

(f)  This  amendment  becomes  effective  on 
February  19, 1999. 

Issued  in  Renton,  Washington,  on  January 
7, 1999. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  99-812  Filed  1-14-99;  8:45  am] 
BiLUNQ  CODE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  98-NM-250-AD;  Amendment 
30-10995;  AD  99-02-06] 

RiN  2120-nAA64 

Airworthiness  Directives;  Foltker 
Model  F.28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  0100  series  airplanes,  that  requires 
modification  of  the  aft  cabin  sidew^ll 
area  to  improve  decompression  venting 
and,  for  certain  airplanes,  modification 
of  the  aft  wardrobe/stowage  area  door 
and  installation  of  decompression 
panels  to  improve  decompression 
venting.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  damage  to  the  cabin 
floor  in  the  event  of  sudden 
decompression  in  the  cargo 
compartment,  which  could  result  in 
injury  to  passengers,  reduced  structural 
integrity  of  the  airplane,  and  the  loss  of 
airplane  systems. 

DATES:  Effective  February  19, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
imm  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 


1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Etocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  £iirworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F.28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  October  15, 1998  (63  FR  55345).  That 
action  proposed  to  require  modification 
of  the  aft  cabin  sidewall  area  to  improve 
decompression  venting.  For  certain 
airplanes,  that  action  also  proposed  to 
require  modification  of  the  aft 
wardrobe/stowage  area  door  and 
installation  of  decompression  panels  to 
improve  decompression  venting. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  intent  of 
the  proposed  AD. 

Request  To  Extend  Compliance  Time 

One  commenter,  an  operator,  states 
that  its  entire  fleet  is  affected  by  the 
proposed  requirement  to  accomplish  the 
modification  described  in  Fokker 
Service  Bulletin  SBFl  00-25-082, 
Revision  1,  dated  May  7, 1998.  The 
commenter  states  that  the  labor  and  out- 
of-service  time  required  to  accomplish 
the  modification  cannot  be  completed 
during  routine  overnight  maintenance, 
and  should  be  scheduled  when  an 
airplane  is  normally  out  of  service  for  an 
extended  period.  The  commenter 
further  notes  that  the  proposed  24- 
month  compliance  period  does  not 
provide  sufficient  time  to  accomplish 
the  work  in  this  manner,  and  will 
require  airplanes  to  be  taken  out  of 
service  specifically  to  complete  the 
mandated  modification. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.  The  FAA  notes  that 
the  compliance  time  of  both 
modifications  is  26  months  after  the 


effective  date  of  this  AD,  rather  than  24 
months  as  suggested  by  the  commenter. 
In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  but  also  the 
manufacturer's  and  the  Dutch 
airworthiness  authority's 
recommendations  regarding  an 
appropriate  compliance  time,  and  an 
appropriate  interval  of  time  that 
parallels  the  normally  scheduled 
maintenance  for  the  majority  of  affected 
operators. 

In  consideration  of  all  of  these  factors, 
the  FAA  has  determined  that  further 
delay  of  this  modification  is  not 
appropriate.  However,  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  that  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  127  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

For  all  airplanes,  it  wrill  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  required 
modification  of  the  aft  cabin  sidewall 
area,  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $3,450  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  required  modification  on  U.S. 
operators  is  estimated  to  be  $529,590,  or 
$4,170  per  airplane. 

For  airplanes  equipped  with  an  aft 
service/emergency  door  (70  airplanes), 
it  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
modification  of  the  aft  wardrobe/ 
stowage  area  door  and  installation  of 
decompression  panels,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$9,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  required 
modification  on  U.S.  operators  is 
estimated  to  be  $655,200,  or  $9,360  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  at  complish 
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those  actions  ii  i  the  future  if  this  AD 
were  not  adopted. 

Regiiiatory  Iin|)act 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goveniment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverament.  Therefore,  in 
accordance  wiui  Executive  Order  12612, 
it  is  determine^  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  td  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasqns  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Orddr  12866;  (2)  is  not  a 
"significant  ruje"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a^  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nuitiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subject4  in  14  CFR  Part  39 

Air  transporljation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly  J  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviatign  Regulations  (14  CFR 
part  39)  as  folUws: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authohty  citation  for  part  39 
continues  to  reed  as  follows: 

Authority:  49  (j.S.C.  106(g),  40113,  44701. 

§39.13    [Amend 

2.  Section  39|.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

ikkLr! 


99-02-06    Fok 

Amendmenti 
250- AD 


rcl 


Applicability: 
airplanes,  serial 
11504  inclusive, 
through  11515  i 
11520,11522.1 
in  any  category. 

Note  1:  This 
identiTied  in  the 
provision,  regardli 


Aodel  F.28  Mark  0100  series 
numbers  11244  through 
11506,  11507,  11509,  11512 
usive,  11517, 11519, 
and  11527;  certificated 


1523. 


AD 


Services  B.V.: 

3»-10995.  Docket  9&-NM- 


applies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  cabin  floor  in  the 
event  of  sudden  decompression  in  the  cargo 
compartment,  which  could  result  in  injury  to 
passengers,  reduced  structural  integrity  of  the 
airplane,  and  the  loss  of  airplane  systems, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Fokker  Service 
Bulletin  SBFlOO-25-082,  Revision  1.  dated 
May  7, 1998:  Within  26  months  after  the 
effective  date  of  this  AD,  modify  the  aft  cabin 
sidewall  area  to  improve  decompression 
venting  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-25-082,  Revision  1,  dated 
May  7,  1998. 

(b)  For  airplanes  listed  in  Fokker  Service 
Bulletin  SBFlOO-25-083,  dated  April  30, 
1998:  Within  26  months  after  the  effective 
date  of  this  AD,  modify  the  aft  wardrobe/ 
stowage  area  door  and  install  decompression 
panels  to  improve  decompression  venting  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOa-25-083,  dated  April  30, 1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
TranspKjrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  f)ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-25- 
082,  Revision  1,  dated  May  7, 1998;  and 
Fokker  Service  Bulletin  SBFlOO-25-083, 
dated  April  30. 1998:  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 


the  Federal  Register,  800  North  Capitol 
SUwt,  NW.,  suite  700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1998- 
065  (A),  dated  May  29, 1998. 

(f)  This  amendment  becomes  effective  on 
February  19, 1999. 

Issued  in  Renton,  Washington,  on  January 
7, 1999. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-811  Filed  1-14-99;  8:45  am) 

BILUNQ  CODE  4»10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-241-AD:  Amendment 
39-10994;  AD  99-02-05] 

RIN2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-101 1-385-1  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
L-101 1-385-1  series  airplanes,  that 
requires  modification  of  the  power  drive 
units  and  the  lower  drive  sprocket 
assemblies  of  the  galley  lift  system.  This 
amendment  is  prompted  by  a  report 
indicating  that,  due  to  fatigue  cracking, 
the  primary  and  secondary  drive  shafts 
of  the  galley  lift  failed  and  caused  the 
galley  lift  to  drop  to  the  lower  level, 
injuring  a  flight  attendant.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  fatigue  cracking  of  the 
primary  and  secondary  drive  shafts, 
which  could  result  in  complete 
fracturing  of  the  secondary  shaft;  such 
fracturing  could  allow  the  galley  lift  to 
drop  to  the  bottom  of  the  shaft,  and 
could  result  in  possible  injury  to 
crewmerabers. 

DATES:  Effective  February  19, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive.  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770)  703-6097. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
Model  L-101 1-385-1  series  airplanes 
was  published  in  the  Federal  Register 
on  October  27. 1998  (63  FR  57262).  That 
action  proposed  to  require  modification 
of  the  power  drive  units  and  the  lower 
drive  sprocket  assemblies  of  the  galley 
lift  system. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  both 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  148 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
n  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  16  work  houirs  per 
airplane  to  accomplish  the  required 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,797  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $212,289,  or  $2,757  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepeired  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-02-05    Lockheed:  Amendment  39- 
10994.  Docket  98-NM-241-AD. 

Applicability:  Model  L-1011-385-1,  L- 
1011-385-1-14.  and  L-1011-385-1-15 
series  airplanes,  equipped  with  lower  deck 
galleys;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  primary 
and  secondary  drive  shafts,  which  could 
result  in  complete  fracturing  of  the  secondary 
shaft,  and  consequent  dropping  of  the  galley 
lift  to  the  bottom  of  the  shaft  and  possible 
injury  to  crewmembers,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  power  drive  units 
and  the  lower  drive  sprocket  assemblies  of 
the  galley  lift  system  in  accordance  with 
Lockheed  Service  Bulletin  093-25-294, 
Revision  2,  dated  April  13, 1981. 

Note  2:  The  Lxx:kheed  service  bulletin 
references  L«ar  Siegler,  Inc.,  Service 
Bulletins  21192-25-08,  Revision  1,  dated 
October  19.  1979:  21192-25-09,  dated 
August  17.  1979:  and  65806-25-03,  dated 
)une  9, 1979:  as  additional  sources  of  service 
information  for  modification  of  the  power 
drive  units  and  the  lower  drive  sprocket 
assemblies. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  power 
drive  unit  of  the  galley  lift  system  having 
Lockheed  part  number  (P/N)  671980-191 
(Lear  Siegler  P/N  21192-004)  or  a  lower  drive 
sprocket  assembly  having  Lockheed  P/N 
671980-171  (Lear  Siegler  P/N  65806-313) 
unless  it  has  been  modified  in  accordance 
with  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Lockheed  Service  Bulletin 
093-25-294,  Revision  2,  dated  April  13, 
1981,  which  contains  the  fol'owing  list  of 
effective  pages: 
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Page  No. 


1,3  

2.4-13 


Revision 
i   level 
^hown  on 
page 


2  

Criginal 


Date  st>own  on 
page 


April  13. 
June  29, 


1981. 
1979. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  S 1.  Copies  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Compady  (LASSC),  Field  Support 
Department,  Deft.  693.  Zone  0755,  2251  Lake 
Park  Drive,  Smyrna,  Georgia  30080.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Ws  shington;  or  at  FAA.  Small 
Airplane  Directo  rate.  Atlanta  Aircraft 
Certification  Off  ce,  One  Crown  Center,  1895 
Phoenix  Boulevjrd,  suite  450,  Atlanta, 
Georgia:  or  at  th<  Office  of  the  Federal 
Register,  800  Nonh  Capitol  Street.  NW.,  suite 
DC. 
(f)  This  amenchient  becomes  effective  on 
February  19, 19S9. 

Issued  in  Rent>n.  Washington,  on  January 
7,  1999. 

John  |.  Hickey, 

Acting  Manager, 
Directorate.  Aircraft 
IFRDoc.  99-810 
BILUfM  COOC  4»10il»-P 


Transport  Airplane 

Certification  Service. 
Filed  1-14-99:  8:45  am] 


DEPARTMENl  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  3^ 

[Docket  No.  98-$W-79-AD;  Amendment 
39-10991;  AD  99-02-02] 

RIN212&-AA64I 

Alrworttiiness  Directives;  Robinson 
Helicopter  Company  (RHC)  Model  R22 
Helicopters     j 

agency:  Federil  Aviation 
Administratioil,  DOT 
ACTION:  Final  rile;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
apphcable  to  R^C  Model  R22 
heUcopters,  thit  currently  requires 
initial  and  rep^itive  inspections  of  the 
forward  flexpl^te  (flexplate)  at  specified 
time  intervals.  This  amendment  also 
supersedes  an  existing  priority  letter  AD 
that  requires,  within  25  hours  time-in- 
service  (TIS)  OB  15  calendar  days, 
whichever  occiirs  first,  replacing  the 
flexplate  with  an  airworthy  flexplate. 
This  amendmefit  requires  the  same 
replacement  asithe  priority  letter  AD. 
This  amendmetat  is  prompted  by  an 
accident  in  which  the  flexplate  failed, 
causing  loss  of  pain  rotor  drive  and 


rupture  of  the  fuel  tank.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  flexplate,  which 
could  result  in  failure  of  the  main  rotor 
drive  system  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  February  1, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-79- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Bumann,  Aerospace  Engineer. 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  Propulsion  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5265,  fax 
(817) 627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  priority  letter  AD  94-11-01  on 
May  18,  1994  and  AD  95-06-07  (60  FR 
14619,  March  20,  1995)  on  March  10, 
1995.  AD  95-06-07  superseded  priority 
letter  AD  94-11-01.  Both  AD's  were 
prompted  by  three  accidents  involving 
failure  of  the  flexplate.  Both  AD's  also 
required  an  initial  dye-penetrant 
inspection  and  repetitive  visual 
inspections  of  the  flexplate  at  intervals 
not  to  exceed  50  hours  TIS,  after 
accumulating  500  hours  TIS  or  2  years 
service  life,  whichever  occurred  first. 
AD  95-06-07  also  exempted  flexplate, 
part  number  (P/N)  A947-1  E,  and 
subsequent  FAA-approved  revisions, 
from  the  requirements  of  that  AD,  and 
provided  that  installation  of  flexplate, 
P/N  A947-1  E  or  a  subsequent  FAA- 
approved  revision  to  that  P/N, 
constituted  a  terminating  action  for  the 
requirements  of  that  AD. 

After  the  issuance  of  AD  95-06-07, 
another  accident  occurred  in  which  the 
flexplate,  P/N  A947-1,  failed,  causing 
loss  of  the  main  rotor  drive  and  rupture 
of  the  fuel  tank.  Prompted  by  that 
accident,  the  FAA  determined  that  the 
repetitive  inspections  required  by  AD 
95-06-07  did  not  correct  the  unsafe 
condition.  Therefore,  the  FAA  issued 
priority  letter  AD  98-14-08  on  June  25, 
1998,  which  specifies  procedures  for 
replacing  flexplate,  P/N  A193-1  or  P/N 
A947-1  A  through  D,  with  flexplate, 
P/N  A947-1  E  or  F.  Also,  the  FAA 
intended  that  Priority  Letter  AD  98-14- 
08  (Docket  98-SW-33-AD)  supersede 
AD  95-06-07  (Docket  94-SW-22-AD), 
but  did  not  state  that  in  Priority  Letter 
AD  98-14-08.  To  eliminate  any 
confusion,  this  AD  supersedes  Priority 
Letter  AD  98-14-08  (Docket  98-SW- 


30-AD),  and  AD  95-06-07,  Amendment 
39-9177  (Docket  94-SW-22-AD).  This 
action  is  intended  to  prevent  failure  of 
the  flexplate,  which  could  result  in 
failure  of  the  main  rotor  drive  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RHC  Model  R22 
helicopters  of  the  same  type  design,  this 
AD  supersedes  AD  95-06-07  and 
priority  letter  AD  98-14-08  to  prevent 
failure  of  the  flexplate,  which  could 
result  in  failure  of  the  main  rotor  drive 
system  and  subsequent  loss  of  control  of 
the  helicopter.  The  short  compliance 
time  involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  replacing  the  flexplate  with 
an  airworthy  flexplate  is  required 
within  25  hours  TIS  or  15  calendar 
days,  whichever  occurs  first,  and  this 
AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  100 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1.5  work 
hours  to  replace  the  flexplate,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $536  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $62,600. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15,  1999 /Rules  and  Regulations  2559 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-79-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9177  (60  FR 
14619,  March  20, 1995),  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-10991,  to  read  as 
follows: 

AD  99-02-02    Robinson  Helicopter 
Company:  Amendment  39-10991. 
Docket  No.  9&-SW-79-AD.  Supersedes 
AD  95-06-07,  Amendment  39-9177, 
Docket  No.  94-SW-22-AD,  and  Priority 
letter  AD  98-14-08.  Docket  No.  9&-SW- 
30- AD. 

Applicability:  Model  R22  helicopters,  with 
forward  flexplate  (flexplate),  part  number  (?/ 
N)  A947-1.  A  through  D.  or  P/N  A193-1, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
irom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  or  15  calendar  days, 
whichever  occurs  first,  unless  accomplished 
previously. 

To  prevent  failure  of  the  flexplate.  which 
could  result  in  failure  of  the  main  rotor  drive 
system  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Remove  the  flexplate  and  replace  it 
with  an  airworthy  flexplate,  P/N  A947-1  E  or 
F.  in  accordance  with  following: 

(1)  With  the  clutch  disengaged,  support  the 
forward  end  of  the  clutch  shaft.  P/N  A166- 
1,  and  remove  the  forward  flexplate,  P/N 
A947-1  or  A 193-1,  and  the  intermediate 
flexplate,  P/N  A947-2  or  P/N  A193-2. 
Record  any  shim  locations  for  reinstallation. 

(2)  Install  a  zero  TIS  forward  flexplate.  P/ 
N  A947-1  E  or  F.  and  any  shims  that  were 
noted.  Use  washers,  P/N  AN960-516  or 
AN960-516L,  under  the  nut  so  that  2-4 
threads  are  exposed.  Torque  the  fasteners. 

(3)  Inspect  the  sheave  alignment. 

(4)  Inspect  the  clutch  shaft.  P/N  A166-1. 
angle. 

(5)  Reinstall  the  intermediate  flexplate  and 
shim. 


Note  2:  Robinson  R22  Maintenance 
Manual.  Sections  1.320.  7.230,  7.240,  and 
7.330  pertain  to  paragraphs  (a)(2),  (a)(3), 
(a)(4).  and  (a)(5)  of  this  AD.  respectively. 

Note  3:  Robinson  Helicopter  Company  R22 
Service  Bulletin  SB-75,  dated  November  22. 
1994.  pertains  to  the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Princif>al  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
February  1, 1999. 

Issued  in  Fort  Worth,  Texas,  on  January  6, 
1999. 

Henry  A.  Armstrong, 

Manager,  Hotorcraft  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  99-910  Filed  1-14-99;  8:45  am) 

BILUNO  COOE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-65-AD;  Amendment 
39-11000;  AD  99-02-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109C  and  A109K2 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Agusta  S.p.A.  Model 
A109C  and  A109K2  helicopters.  This 
amendment  requires  removing  the  main 
rotor  pitch  link  assemblies,  measuring 
the  radial  play  of  the  upper  and  lower 
spherical  bearings  (bearings),  and 
replacing  any  unairworthy  bearings. 
This  amendinent  is  prompted  by  four 
reports  of  increased  vibration  of  the 
helicopters  caused  by  wear  in  the 
bearings  of  the  main  rotor  pitch  change 
hnk  assembly.  The  actioi:3  specified  by 
this  AD  are  intended  to  detect 
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unairworthy  be^ings  on  the  pitch 
change  link  asstmbly  and  to  prevent 
increased  vibration  and  subsequent 
reduced  controllability  of  the  helicopter. 
EFFECTIVE  DATE:  February  19, 1999. 
FOR  FURTHER  INIIORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff]  2601  Meacham  Blvd., 
Fort  Worth.  Te^ias  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY]  information:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  &at  is  applicable  to 
Agusta  S.p.A.  Model  A109C  and 
A109K2  helicopters  was  pubHshed  in 
the  Federal  Register  June  5, 1998  (63  FR 
30660).  That  action  proposed  removing 
the  main  rotor  pitch  link  assemblies, 
measuring  the  mdial  play  of  the 
bearings,  and  r^lacing  any  unairworthy 
bearings.  , 

Interested  petsons  have  been  afforded 
an  opportunity  ^o  participate  in  the 
making  of  this  Amendment.  No 
comments  weraj  received  on  the 
proposal  or  the  JFAA's  determination  of 
the  cost  to  the  dubUc.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  tequire  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  ^ake  approximately  3 
work  hours  per  helicopter  to  accompUsh 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  \|/ork  hour.  Required 
parts  will  cost  Approximately  $1122  for 
the  upper  bearing  and  $995  for  the 
lower  bearing  per  helicopter.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$6891.  I 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relation^iip  between  the  national 
govenunent  an4  the  States,  or  on  the 
distribution  of  power  and 
responsibilities,  among  the  various 
levels  of  goven^ment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
will  not  have  siifficient  federalism 

I  warrant  the  preparation 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Ord^  12866;  (2)  is  not  a 
"significant  rul^"  under  the  IXyr 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febriiary  26, 1979);  and  (3) 
will  not  have  a  bignificant  economic 
impact,  positive  or  negative,  on  a 
substantial  nuittber  of  small  entities 
under  the  critei  ia  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


implications  to 
of  a  Federalism 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
may  be  obtained  by  requesting  a  copy 
from  the  Office  of  the  Regional  Counsel, 
Southwest  Region  Attention:  Rules 
Docket  No.  97-SW-55-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD  99-0Z-09    Agusta  S.p.A.:  Amendment 
39-11000.  Docket  No.  97-SW-55-AD. 

Applicability:  Models  A109C  and  A109K2 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  pitch  change  link 
spherical  bearing  axial  play  due  to  wear, 
which  could  result  in  an  increase  in  the 
vibration  level  and  reduced  controllability  of 
the  helicopter,  accomplish  the  following: 

(a)  Within  the  next  10  hours  time-in- 
service  (TIS)  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS,  remove  the  pitch 
change  link  assembly,  part  number  (P/N) 
109-0110-71. 

(b)  Measure  the  radial  play  at  both  the 
upper  and  lower  spherical  bearings.  If  the 
radial  play  of  a  bearing  exceeds  0.2 


millimeter,  or  .008  inch,  replace  the  affected 
bearing  with  an  airworthy  bearing  prior  to 
further  flight. 

Note  2:  Agusta  Bollettino  Technico 
Telegrafico  No.  109-9,  dated  March  23, 1995, 
pertains  to  the  subject  of  this  AD. 

(c)  Reinstall  the  pitch  change  link 
assembly. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Rotorcraft  Directorate,  Rotorcraft  Standards 
Staff.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x>m  the  Rotorcraft  Standards  Staff. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
February  19, 1999. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Registro  Aeronautico  Italiano  (Italy)  AD's 
95-082  and  95-083.  both  dated  March  28. 
1995. 

Issued  in  Fort  Worth,  Texas,  on  January  8, 
1999. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  99-908  Filed  1-14-99;  8:45  am) 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-37-AD;  Amendment 
39-10999;  AD  98-17-15] 

RIN2120-AA64 

Airworthiness  Directives;  Sikorslty 
Aircraft  Corporation  Model  S-76A,  B, 
and  C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-17-15  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Sikorsky  Aircraft  Corporation  Model  S- 
76A,  B,  and  C  helicopters  by  individual 
letters.  This  AD  requires,  before  further 
flight,  a  one-time  visual  inspection  of 
the  swashplate  assembly  uniball  bearing 
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retainer  (retainer]  for  missing  bolts,  an 
inspection  writh  a  magnet  to  detect 
aluminum  bolts,  and  replacing  missing 
or  alimiinum  bolts  with  airworthy  steel 
bolts.  This  amendment  is  prompted  by 
reports  of  the  installation  of  aluminum 
bolts  on  swashplate  assemblies.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  swashplate  assembly, 
loss  of  the  main  rotor,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  February  1, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  98-17-15,  issued  on 
August  13, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16, 1999. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-37- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mann,  Aerospace  Engineer,  FAA, 
Boston  Aircraft  Certification  Office, 
ANE-150, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803, 
telephone  (781)  238-7190,  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On  August 
13, 1998,  the  FAA  issued  Priority  Letter 
AD  98-17-15,  apphcable  to  Sikorsky 
Aircraft  Corporation  Model  S-76A,  B, 
and  C  helicopters,  which  requires, 
before  further  flight,  a  one-time  visual 
inspection  of  the  swashplate  assembly 
retainer  for  missing  bolts  and  a  one-time 
inspection  of  each  retainer  bolt  using  a 
magnet  to  detect  the  installation  of 
aliuninum  retainer  bolts.  If  retainer  bolts 
are  missing  or  aluminum  bolts  are 
found,  the  AD  requires  that  they  be 
replaced  with  airworthy  steel  bolts.  That 
action  was  prompted  by  reports  of  the 
installation  of  aluminum  bolts  on 
swashplate  assemblies,  part  niunbers 
76104-08000-044, -045,  -046,  and 
76104-08500-041  and  -043.  This 
condition,  if  not  corrected,  could  result 
in  failiu^  of  the  swashplate  assembly, 
loss  of  control  of  the  main  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Sikorsky 
Aircraft  Corporation  Service  Bulletin 
76-65-47,  dated  July  31, 1998  (SB).  The 
SB  describes  procedures  for  a  one-time 
visual  inspection  of  the  swashplate 
assembly  retainer  for  missing  bolts,  an 
inspection  with  a  magnet  to  determine 
whether  steel  bolts  are  installed,  and 
replacing  missing  or  aluminum  bolts 
with  airworthy  steel  bolts. 


Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Sikorsky  Aircraft  Corporation  Model  S- 
76A,  B,  and  C  helicopters  of  the  same 
type  design,  the  FAA  issued  Priority 
Letter  AD  98-17-15  to  prevent  failure  of 
the  swashplate  assembly,  loss  of  the 
main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  before  further  flight,  a  one-time 
visual  inspection  of  the  swashplate 
assembly  retainer  for  missing  bolts,  an 
inspection  with  a  magnet  to  detect 
aluminum  bolts,  and  replacing  missing 
or  aluminum  bolts  with  airworthy  steel 
bolts. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  August  13, 1998  to  all 
known  U.S.  owners  and  operators  of 
Sikorsky  Aircraft  Corporation  Model  S- 
76A,  B,  and  C  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  esUmates  that  157 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
helicopter  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $3  per 
swashplate  assembly.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$28,731,  assuming  one  inspection  and 
replacement  of  all  retainer  bolts  in  all 
the  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-37-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIFIWORTHINESS 
DIRECTIVES 

1.  The  authoHty  citation  for  part  39 
continues  to  rajad  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Aimndad] 

2.  Section  3^.13  is  amended  by 
adding  a  new  Airworthiness  directive  to 
read  as  follow^ 

ADM-17-1S    Skkorsky  Aircraft 

CorporatioiK  Amendment  39-10999. 
Docket  No.  ^8-SW-37-AD. 

Applicability:  Uode\  S-76A,  B,  and  C 
helicopters,  serial  numbers  prior  to  760488, 
with  swashplate  assembly,  part  numbers 
76104-08000-044.  -045.  -046.  or  76104- 
08500-041  or-0A3.  installed,  certificated  in 
any  category. 

Note  1:  This  At)  applies  to  each  helicopter 
identified  in  thejpreceding  applicability 
provision,  regarqless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  bave  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  fiust  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  ifiis  approval  may  address 
either  no  action,  :if  the  current  configuration 
eliminates  the  u$safe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  itclude  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repjair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  I^equired  before  further  flight, 
unless  accompliihed  previously. 

To  prevent  failure  of  the  swashplate 
assembly,  loss  of  control  of  the  main  rotor, 
and  subsequent  )oss  of  control  of  the 
helicopter,  accoi^plish  the  following: 

(a)  Conduct  a  ^ne-time  visual  inspection  of 
the  swashplate  assembly  uniball  bearing 
retainer  (retained)  to  determine  whether  any 
retainer  bolts  ar$  missing.  Replace  any 
missing  retainer  {bolt  with  an  airworthy  AN3- 
5A  bolt. 

(b)  Conduct  a  ©ne-time  inspection  of  each 
swashplate  assembly  retainer  bolt  (12 
installed)  with  almagnet  to  verify  that  a  steel 
bolt  is  installed.  [The  steel  bolts  will  attract 
the  magnet,  the  | luminum  bolts  will  not. 
Replace  any  aluibinum  bolt,  one  at  a  time, 
with  an  airworthy  AN3-5A  bolt. 

Note  2:  Sikorsliy  Aircraft  Corporation 
Service  Bulletin  76-65-47,  dated  July  31, 
1998,  pertains  to  the  subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Boston  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  This  amendment  becomes  effective  on 
February  1, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-17-15, 
issued  August  13, 1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  January  7, 
1999. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-907  Filed  1-14-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-59] 

Amendment  to  Class  E  Airspace; 
Garden  City,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  areas  at  Garden  City  Municipal 
Airport,  Garden  City,  KS.  A  review  of 
the  Class  E  airspace  area  for  Garden  City 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D. 

In  addition,  the  Airport  Reference 
Point  (ARP)  is  amended  and  the  name 
of  the  Garden  City  Municipal  Airport 
changed  to  Garden  City  Regional 
Airport.  These  changes  are  included  in 
,  this  dociunent. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  amend 
the  ARP,  change  the  airport  name,  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC,  May 
20,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  15,  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 


ACE-59.  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  Uie  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division/ 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  areas  at  Garden  City, 
KS.  A  review  of  the  Class  E  airspace  for 
Garden  City  Municipal  Airport  indicates 
it  does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
ACL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  This  dociunent  amends 
the  ARP  and  changes  the  name  from 
Garden  City  Municipal  Airport  to 
Garden  City  Regional  Airport.  The 
amendment  at  Garden  City  Regional 
Airport,  KS,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR,  amend  the  ARP,  change  the 
airport  name,  and  comply  with  the 
criteria  of  FAA  Order  7400.2D.  The 
areas  will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002, 
and  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
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where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  to  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-59."  The  postcard 


will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efl^ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufiicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  )vill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ACE  KS  E2  Garden  City,  KS  (Revised] 
Garden  City  Regional  Airport,  KS 


(Ut.  37*55'39"N..  long.  100*43'28  "W.) 
Garden  City  VORTAC 

(Lat.  3r55'09"N.,  long.  100"'43'30"W.) 
Within  a  4.1-mile  radius  of  the  Garden  City 
Regional  Airport  and  within  2.2  miles  each 
side  of  the  Garden  City  VORTAC  004"  radial 
extending  &om  the  4.1-mile  radius  to  7  miles 
north  of  the  VORTAC  and  within  2.2  miles 
each  side  of  the  Garden  City  VORTAC  171" 
radial  extending  from  the  4.1-mile  radius  to 
5  miles  south  of  the  VORTAC. 


Paragfaph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  KS  E5  Garden  Qty,  KS  (ReviMd) 

Garden  City  Regional  Airp)ort,  KS 

(Lat.  37"'55'39  "N.,  long.  100°43'28"W.) 
Garden  City  VORTAC 
(Lat.  37"'55'09"N..  long.  100<'43'30"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8  mile- 
radius  of  Garden  City  Regional  Airport  and 
within  4  miles  east  and  8  miles  west  of  the 
004°  radial  of  the  Garden  City  VORTAC 
extending  from  the  airport  to  16  miles  north 
of  the  VORTAC. 
•         •         *         •         * 

Issued  in  Kansas  City,  MO,  on  December 
16.  1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  99-991  Filed  1-14-99;  8:45  am) 
BILUNQ  CODE  4»10-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclwt  No.  98-ACE-60] 

Amendment  to  Class  E  Airspace; 
Litjeral,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Liberal  Municipal 
Airport,  Liberal,  KS.  A  review  of  the 
Class  E  airspace  area  for  Liberal 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 


^ 
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DATES:  Effect^ 
20,  1999. 

Comments  I 
Docket  must 
February  15, 
ADDRESSES: 
the  rule  in  trii 
Airspace  Bra 
ACE-520,  Fe<i 
Administratic 
ACE-60.  601 
City,  MO  641< 


'e  Date:  0901  UTC,  May 


for  inclusion  in  the  Rules 
ke  received  on  or  before 
i999. 

end  comments  regarding 
)licate  to:  Manager, 
Ich.  Air  Traffic  Division, 
leral  Aviation 
in,  Docket  Number  98- 
ast  12th  Street,  Kansas 
)6. 
The  official^  docket  may  be  examined 
in  the  Office  pf  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  ja.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  dumng  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listedj  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randoltoh,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Adn^inistration,  601  East  12th 
Street,  Kansas  City.  MO  64106; 
telephone:  (sie)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspate  at  Liberal,  KS.  A  review 
of  the  Class  E  kirspace  for  Liberal 
Mimicipal  Aijport  indicates  it  does  not 
meet  the  critefia  for  700  feet  AGL 
airspace  required  for  diverse  departures 
as  specified  ii  FAA  Order  7400.2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  Ihe  distance  fi-om  the  ARP 
to  the  end  of  tiie  outermost  runway.  Any 
fractional  par^  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  a|  Liberal  Municipal 
Airport,  KS,  vfill  provide  additional 
airspace  for  aircraft  operating  under  IFR, 
and  comply  With  the  criteria  of  FAA 
Order  7400. 2li).  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  5  airspace  areas  extending 
upward  from  ^00  feet  or  more  above  the 
surface  of  the  jearth  are  published  in 
paragraph  60(  5  of  FAA  Order  7400.9F, 
dated  Septem  )er  10, 1998,  and  effective 
September  16  1998,  which  is 
incorporated  )y  reference  in  14  CFR 
71.1.  The  Clai  s  E  airspace  designation 
listed  in  this  (  ocument  will  be 
published  sut  sequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 


ai  ticipate 


The  FAA 
regulation  wi 
negative  comment 
issuing  it  as  a 
actions  of  this 
controversial 
adverse 


es  that  this 
not  result  in  adverse  or 
and,  therefore,  is 
direct  final  rule.  Previous 
nature  have  not  been 
md  have  not  resulted  in 
comnjents  or  objections.  The 


amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
pubUsh  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
pubhshed  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argument  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  98-ACE-60."  The  postcard 
wall  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOB(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
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ACE  KS  E5  Uberal,  KS  [Revised] 

Liberal  Municipal  Airport,  KS 
(Lat.  37''02'39"N.,  long.  100''57'36"W.) 

Liberal  VORTAC 

(Ut.  37°02'40"N.,  long.  100''58'16"W.) 

Liberal  Municipal  Airport  ILS 

(Lat.  37''03'27"N..  long.  100''5r23"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Liberal  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  027°  radial 
of  the  Liberal  VORTAC  extending  from  the 
6.4-mile  radius  to  8.7  miles  northeast  of  the 
VORTAC  and  within  2.6  miles  each  side  of 
the  153°  radial  of  the  Liberal  VORTAC 
extending  from  the  6.4-mile  radius  to  8.7 
miles  southeast  of  the  VORTAC  and  within 
3  miles  either  side  of  the  ILS  localizer  course 
extending  from  the  6.4-mile  radius  to  12 
miles  south  of  the  airport  and  within  3  miles 
each  side  of  the  206°  radial  of  the  Liberal 
VORTAC  extending  from  the  6.4-mile  radius 
to  8.7  miles  southwest  of  the  VORTAC. 
*         *  *  *  • 

Issued  in  Kansas  City,  MO,  on  December 
16, 1998. 

Christopher  R.  Blum, 
Acting  Manager,  Air  Traffic  Division, 
Central  Region. 

[FR  Doc.  99-990  Filed  1-14-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ACE-47] 

Amendment  to  Class  E  Airspace; 
Grinnell,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  etirspace  at  Grinnell,  lA. 
DATES:  The  direct  final  rule  published  at 
63  FR  64181  is  effective  on  0901  UTC, 
March  25,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missoiui  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  November  19, 1998  (63  FR 
64181).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 


comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  25,  1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  December 
29, 1998. 
lack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

IFR  Doc.  99-992  Filed  1-14-99;  8:45  am] 

BiLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-46] 

Amendment  to  Class  E  Airspace; 
Concordia,  KS 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Concordia, 
KS. 

DATES:  The  direct  final  rule  pubhshed  at 
63  FR  63140  is  effective  on  0901  UTC, 
March  25,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
•  request  for  comments  in  the  Federal 
Register  on  November  12, 1998  (63  FR 
63140).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  25, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 


Issued  in  Kansas  City,  MO  on  December 
29,  1998. 
Jack  L.  Skleton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  99-993  Filed  1-14-99;  8:45  am] 

BILUNQ  CO0€  491fr-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-14] 
RIN  2120-AA66 

Amendment  of  Legal  Description  of  Jet 
Route  J-522  in  the  Vicinity  of 
Rochester,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  legal 
description  of  Jet  Route  522  (J-522)  in 
the  Rochester,  NY,  area,  between  the 
Toronto  Flight  Information  Region/ 
Conti-ol  Area  (FIR/CTA)  and  the 
Hancock  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME),  NY. 
Specifically,  this  action  adds  Rochester 
as  a  navigation  facility  and  changeover 
point  on  J-522.  This  action  will  enhance 
the  management  of  air  traffic  operations 
and  allow  for  better  utilization  of  the 
navigable  airspace. 
EFFECTIVE  DATE:  Effective  0901  UTC, 
March  25.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  action  amends  14  CFR  part  71  by 
amending  the  legal  description  of  J-522 
located  in  the  Rochester,  NY,  area, 
between  Uie  Toronto  FIR/CTA  and  the 
Hancock  VOR/DME.  The  FAA  is  taking 
this  action  to  enhance  the  management 
of  air  traffic  operations  and  allow  for 
better  utilization  of  the  navigable 
airspace.  The  segment  of  J-522  between 
KLOPS  DME  Fix  and  the  EXTOL 
Intersection  is  imusable  for  navigation 
in  the  current  configuration  and  must  be 
realigned.  Realigning  J-522  by  adding 
Rochester  as  a  navigation  facility  and 
changeover  point  will  allow  the  airway 
to  be  used  for  navigation. 

Since  this  action  merely  involves 
changes  in  the  legal  description  of  J- 
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522,  and  does 


not  involve  a  change  in 


the  dimensio)  is  or  operating 
requirements  of  that  airspace,  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary. 

The  FAA  hi  is  determined  that  this 
regulation  on  y  involves  an  established 
body  of  techn  cal  regulations  for  which 
frequent  and  i  outine  amendments  are 
necessary  to  1  eep  them  operationally 
current.  Theiifore  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pqlicies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  rltinimal.  Since  this  is  a 
routine  matte:  ■  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  im[  lact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

let  route  de  lignations  are  published  in 
paragraph  20(  4  of  FAA  Order  7400.9F, 
dated  Septem  >er  10,  1998,  and  effective 
September  16  1998,  which  is 
incorporated  1  >y  reference  in  14  CFR 
71.1.  The  jet  raute  designation  listed  in 
this  docimien  will  be  published 
subsequently  in  the  Order. 

List  of  Subjec  s  in  14  CFR  Part  71 

Airspace,  Ir  corporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 


In  consideration 
Federal  Aviat 
amends  14 


of  the  foregoing,  the 
on  Administration 
part  71  as  follows: 


CPR 

PART  71— DESIGNATION  OP  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority 
part  71  continues 

Authority:  49 
40120;  E.O.  106154 
1963Comp.,p. 


citation  for  14  CFR 
to  read  as  follows: 

U.S.C.  106(g),  40103,  40113, 
24  FR  9565,  3  CFR,  1959- 
389. 


§71.1    [Amen<46d] 

2.  The  inco^oration  by  reference  in 
14  CFR  71.1  cjf  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  ind  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  as  follows: 

Pamg^ph  200i  -Jet  Routes 


J-522     (Revised! 

From  Brainerd,  MN;  Green  Bay,  WI; 
Traverse  City,  MI;  Au  Sable,  Ml;  Toronto, 
ON,  Canada:  INT  Toronto  096°  and 
Rochester,  NY.  300°  radials:  Rochester,  NY; 
Hancock,  NY;  to  Kingston,  NY.  The  airspace 
within  Canada  is  excluded. 
***** 

Issued  in  Washington,  DC,  on  January  7, 
1999. 

Reginald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
IFR  Doc.  99-996  Filed  1-14-99;  8:45  ami 
BILUNG  COOE  4S10-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  275 

[Release  No.  IA-1780;  File  Nos.  87-31-96; 
S7-7-86] 

RIN  3235-AH59 

Technical  Amendments  Under  the 
Investment  Advisers  Act  of  1940 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Corrections  to  final  regulations. 

SUMMARY:  The  Commission  is  making 
technical  corrections  to  rules  204-1  and 
202(a)(l)-l  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
Rule  204-1  was  published  Thursday, 
May  22, 1997  (62  FR  28112),  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  Rule  204-1  relates  to 
the  investment  adviser  application  for 
registration  with  the  Commission.  Rule 
202(a)(l)-l  was  published  on 
Wednesday,  September  17, 1986  (51  FR 
32906),  under  the  Advisers  Act.  Rule 
202(a)(l)-l  relates  to  certain 
transactions  not  deemed  "assignments" 
for  purposes  of  section  205  of  the 
Advisers  Act. 

EFFECTIVE  DATE:  The  rule  corrections 
will  become  effective  on  January  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  O.  Himstreet,  Attorney,  at  (202) 
942-0533,  Task  Force  on  Investment 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  5-6,  Washington,  D.C. 
20549. 
SUPPLEMENTARY  INFORMATION: 

A.  Rule  204-1 

Rule  204-1  sets  forth  the 
circumstances  that  require  the  filing  of 
an  amended  investment  adviser 
registration  form.  Last  year,  the 
Commission  adopted  amendments  to 


rule  204-1  to  require  that,  among  other 
things,  an  adviser  file  an  amended 
Schedule  I  annually  within  90  days  of 
the  end  of  the  adviser's  fiscal  year.*  In 
adopting  that  amendment  and 
renumbering  the  provisions  of  the  rule, 
paragraph  (d)  of  rule  204-1  was 
inadvertently  omitted  from  the  rule. 

Prior  to  efiectiveness  of  the 
implementing  rules,  rule  204-l(d)2 
stated  that  every  document  required  to 
be  filed  with  the  Commission  pursuant 
to  rule  204-1  shall  constitute  a  "report" 
for  purposes  of  sections  204  '  and  207  * 
of  the  Advisers  Act.  This  correction 
restores  the  language  contained 
originally  in  paragraph  (d)  by  placing 
this  language  in  new  paragraph  (c)  of 
rule  204-1. 

B.  Rule  202(a)(l)-l 

Rule  202(a)(l)-l  provides  that  a 
transaction  that  does  not  result  in  a 
change  of  control  or  management  of  an 
adviser  is  "not  an  assignment  for 
purposes  of  section  205(2)  of  the  Act."  ^ 
In  1987,  Congress  amended  and 
renumbered  section  205  of  the  Advisers 
Act,6  ajid,  as  a  result  rule  202(a)(l)-l 
contains  an  incorrect  reference.  The 
Commission  is  correcting  this  reference. 

IL  Certain  Findings 

Under  the  Administrative  Procedure 
Act  ("APA"),  notice  of  proposed 
rulemaking  is  not  required  when  the 
agency  for  good  cause  finds  "that  notice 


'  See  Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940.  Investment 
Advisers  Act  Release  No.  1633  (May  15,  1997)  (62 
FR  28112  (May  22. 1997)),  at  section  n.I.l. 

»  17  CFR  275.204-l(d)  (1995). 

'  15  U.S.C.  BOb-4.  Section  204  requires  SEC- 
registered  advisers  generally  to  "make  and  keep  for 
prescribed  periods"  certain  records,  to  furnish 
copies  of  those  records  as  required  by  Commission 
rule,  and  to  "make  and  disseminate  such  reports  as 
the  Commission,  by  rule,  may  prescribe  as 
necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors."  Section  204  also  grants 
Commission  representatives  authority  to  inspect  the 
records  of  SEC-registered  advisers.  Id. 

*  15  U.S.C.  80b-7.  Section  207  makes  it  unlawful 
for  any  person  willfully  to  make  any  untrue 
statement  of  a  material  fact  or  to  omit  to  state  any 
material  fact  required  to  be  stated  "in  any 
registration  application  or  report"  filed  with  the 
Commission  under  section  203  or  204.  Id. 

» 17  CFR  270.202(a)(l)-l.  Section  205(2) 
prohibited  certain  advisers  from  entering  into, 
extending,  or  renewing  any  advisory  contract  that 
allowed  an  assignment  of  the  advisory  contract 
without  consent  of  the  party  to  the  contract.  See 
Section  205  of  the  Advisers  Act  (15  U.S.C.  80b-5 
(1985)). 

•100  Pub.  L.  181,  111  Stat.  1249  (Dec.  4. 1987) 
(codified  in  scattered  sections  of  15  U.S.C).  The 
amendments  to  section  205  and  other  sections  of 
the  federal  securities  laws  also  were  part  of  a  bill 
to  extend  authorization  of  appropriations  to  the 
Commission.  Id.  Congress  also  amended  section  205 
in  1996,  among  other  reasons,  to  grant  the 
Commission  the  ability  to  exempt  any  person  or 
transaction  from  section  205(a)(1).  Pub.  L.  No.  104- 
296,  110  SUt.  3416  (1996). 
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and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  ^  Because  these 
technical  amendments  adopted  today 
merely  corrects  the  inadvertent 
omission  of  paragraph  (d)  of  rule  204- 
1,  and  make  a  technical,  conforming 
amendment  to  rule  202(a)(l)-l,  the 
Commission  finds  that  publishing  the 
amendment  for  comment  i$ 
unnecessary. 

Regarding  rule  204-1 ,  when  the 
Commission  proposed  amendments  to 
rule  204-1  in  1996,  it  did  not  propose 
to  delete  paragraph  (d)  of  rule  204-1.* 
It  thus  appears  unlikely  that  any 
commenter  considered  the  deletion  of 
paragraph  (d)  of  rule  204-1  at  any  time 
during  the  comment  period.  Finally,  if 
these  changes  to  rule  204-1  were 
delayed  to  allow  for  notice  and 
opportunity  for  comment,  there  may  be 
confusion  among  advisers  regarding 
whether  an  amendment  to  Form  ADV 
would  be  considered  a  "report"  for 
purposes  of  sections  204  and  207  of  the 
Advisers  Act. 

PubUcation  of  a  substantive  rule  not 
less  than  30  days  before  its  effective 
date  is  required  by  the  APA  except  as 
otherwise  provided  by  the  agency  for 
good  cause.'  For  the  same  reasons  as 
described  above  with  respect  to  notice 
and  opportunity  for  comment,  the 
Commission  finds  that  there  is  good 
cause  for  having  these  correcting 
amendments  become  effective  on 
January  15,  1999. 

List  of  Subjects  in  17  CFR  Part  275 

Reporting  and  recordkeeping 
requirements.  Securities. 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

Accordingly,  17  CFR  part  275  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2{a)(17).  80b-3. 
80b-^.  80b-6(4),  80b-6a,  80b-ll,  unless 
otherwise  noted. 


§275.202    [Amended] 

2.  In  §  275.202(a)(l)-l.  following  the 
word  "section,"  the  reference  to 
"205(2}"  is  corrected  to  read 
"205(a)(2)". 

3.  In  §  275.204-1,  add  paragraph  (c)  to 
read  as  follows: 


'  5  U.S.C.  553(b). 

*  See  Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1601  (Dec.  20.  1996)  [61 
FR  68480  (Dec.  27,  1996)]. 

•  5  U.S.C.  553(d). 


§  275.204-1 .    Amendments  to  application 
for  registration. 

***** 

(c)  Every  document  required  pursuant 
to  this  section  shall  constitute  a 
"report"  within  the  meaning  of  sections 
204  and  207  of  the  Act  (15  U.S.C.  80b- 
4.  80b-7l. 

By  the  Commission. 
Dated:  January  7, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-920  Filed  1-14-99;  8:45  am] 

BILUNO  CODE  W1(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

[Docket  No.  96F-01 36] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  silver  chloride-coated 
titanium  dioxide  as  a  preservative  in 
polymeric  coatings  for  polyolefin  films 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Johnson  Matthey  Chemicals. 
DATES:  The  regulation  is  effective 
January  15,  1999;  written  objections  and 
requests  for  a  hearing  by  Febraury  16, 
1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1601,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3081. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  10, 1996  (61  FR  21473),  FDA 
announced  that  a  food  additive  petition 
(FA?  6B4503)  had  been  filed  by  Johnson 
Matthey  Chemicals,  c/o  Technical 
Assessment  Systems,  Inc.,  The  Flour 
Mill,  1000  Potomac  St.  NW., 
Washington,  DC  20007.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.320  Resinous  and 
polymeric  coatings  for  polyolefin  films 
(21  CFR  175.320)  to  provide  for  the  safe 


use  of  silver  chloride-coated  titanium 
dioxide  as  a  preservative  in  polymeric 
coatings  for  polyolefin  films  intended 
for  use  in  contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that:  (1)  The  proposed 
use  of  the  additive  is  safe,  (2)  the  food 
additive  will  have  the  intended 
technical  effect,  and  (3)  the  regulations 
in  §  175.320  should  be  amended  as  set 
forth  below. 

Silver  chloride-coated  titanium 
dioxide  intended  for  use  as  a 
preservative  in  polymeric  coatings  for 
polyolefin  films  intended  for  use  in 
contact  with  food  is  regulated  under 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
348)  as  a  food  additive  and  not  as  a 
pesticide  chemical  under  section  408  of 
the  act  (21  U.S.C.  346a).  However,  this 
intended  use  of  silver  chloride-coated 
titanium  dioxide  may  nevertheless  be 
subject  to  regulation  as  a  pesticide 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Therefore,  manufacturers 
intending  to  market  food-contact  articles 
containing  silver  chloride-coated 
titanium  dioxide  for  this  intended  use 
should  contact  the  Environmental 
Protection  Agency  to  determine  whether 
this  use  requires  a  pesticide  registration 
under  FIFRA. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
hsted  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  no^ 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
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time  on  or  before  Febraury  16, 1999,  file 
with  the  Dockets  Management  Branch 
(address  abov^)  written  objections 
thereto.  Each  (Objection  shall  be 
separately  nuitibered,  and  each 
numbered  objection  shall  specify  with 
particularity  tjie  provisions  of  the 
regulation  to  v^hich  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  fight  to  a  hearing  on  that 
objection.  Eac  i  numbered  objection  for 
which  a  hearii  tg  is  requested  shall 
include  a  deta  led  description  and 
analysis  of  the  specific  factual 
information  in  tended  to  be  presented  in 


support  of  the 


objection  in  the  event 


that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives,  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  175.320  is  amended  in  the 
table  in  paragraph  (b)(3)  by  adding  entry 
"(iv)"  to  read  as  follows: 

§  1 75.320    Resinous  and  polymeric 
coatings  for  polyoiefin  films. 


(b) 
(3) 


List  of  substances 


Umitations 


(iv)  Preservath/eb: 

Silver  chloride-coated  titanium  dioxide. 


For  use  orily  as  a  preservative  in  latex  emulsions  at  a  level  not  to  ex- 
ceed 2.2  parts  per  million  (based  on  silver  ion  concentration)  in  the 
dry  coating. 


Dated:  January  7.  1999. 
L.  Robert  Lake, 

Director,  Office  6f  Policy,  Planning  and 
Strategic  Initiatr^es,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-90^  Filed  1-14-99;  8:45  am] 

BILUNG  COOE  4iai-01-f 

I 

1 
DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  3d1 

[TO  8807] 

RIN  1545-AWa ! 

Timely  Mailing  Treated  as  Timely 
Filing/Electronic  Postmark 

agency:  Intertal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  Thii  document  contains 
temporary  and  final  regulations  relating 
to  timely  mailing  treated  as  timely  filing 
and  paying  under  section  7502.  The 
temporary  regulations  generally  reflect 
changes  to  the 
Revenue  Serv 
Reform  Act  of 


regulations  af  ect  taxpayers  that  file 


law  made  by  the  Internal 
ce  Restructuring  and 
1998.  The  temporary 


documents  or  make  payments  or 
deposits.  The  text  of  the  temporary 
regulations  is  also  set  forth  in  the  notice 
of  proposed  rulemaking  on  this  subject 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 

DATES:  Effective  date:  These  regulations 
are  effective  January  15, 1999. 

Applicability  date:  For  dates  of 
applicability,  see  §301.7502-lT(f)(3). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Hall  (202)  622^940  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  under 
section  7502  relating  to  timely  mailing 
treated  as  timely  filing  and  paying. 
Section  7502(c)(2)  was  amended  by 
section  2003(b)  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998,  Public  Uw  105-206  (112  Stat.  725 
(1998)),  to  authorize  the  Secretary  to 
provide  the  extent  to  which  the  prima 
facie  evidence  of  delivery  and  postmark 
date  rules  apply  to  electronic  filing. 

Explanation  of  Provisions 

These  temporary  regulations  add 
§  301.7502-lT(d)  to  provide  that  the 
date  of  an  electronic  postmark  given  by 
an  authorized  electronic  return 


transmitter  will  be  deemed  the  filing 
date  if  the  date  of  the  electronic 
postmark  is  on  or  before  the  filing  due 
date.  It  also  permits  the  Commissioner 
to  enter  into  an  agreement  with  an 
electronic  return  transmitter  or  to 
prescribe  in  forms,  instructions,  or  other 
appropriate  guidance  the  procedures 
under  which  the  electronic  return 
transmitter  is  authorized  to  provide 
taxpayers  with  an  electronic  postmark 
to  acknowledge  the  date  and  time  that 
the  electronic  retiun  transmitter 
received  the  electronically  filed 
document. 

An  electronic  return  transmitter  is 
defined  for  purposes  of  the  regulation 
the  same  as  in  the  revenue  procedures 
governing  the  Electronic  Filing  Program, 
currently  Rev.  Proc.  98-50  (1998-38 
I.R.B.  8  (September  21. 1998)),  and  the 
On-Line  Filing  Program,  currently  Rev. 
Proc.  98-51  (1998-38  I.R.B.  20 
(September  21, 1998)).  An  electronic 
postmark  is  a  record  of  the  date  and 
time  that  an  authorized  electronic  return 
transmitter  receives  the  transmission  of 
the  taxpayer's  electronically  filed 
document  on  its  host  system. 

For  tax  year  1998,  the  rules  on 
electronic  postmarks  are  effective  for 
income  tax  returns  filed  through 
electronic  return  transmitters  authorized 
to  provide  an  electronic  postmark 
pursuant  to  an  agreement  under  the 
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Electronic  Tax  Administration's  Request 
for  Agreement  released  on  November 
26, 1997.  For  taxable  years  beginning 
after  1998,  the  rules  on  electronic 
postmarks  are  effective  for  documents 
submitted  to  electronic  retiun 
transmitters  that  are  authorized  to 
provide  an  electronic  postmark 
pursuant  to  §301.7502-lT(d)(2). 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  signiBcant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediu^  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  information:  The  principal 
author  of  these  regulations  is  Charles  A. 
Hall,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Fart  301 

Employment  taxes.  Estate  taxes. 
Excise  teixes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  •  *  • 

Section  301.7502-lT  also  issued 
under  26  U.S.C.  7502(c)  *  *  * 

Par.  2.  Section  301.7502-1  is 
amended  by: 

1.  Redesignating  paragraphs  (d)  and 
(e)  as  paragraphs  (e)  and  (f)  respectively. 

2.  Adding  new  paragraph  (d). 
The  addition  reads  as  follows: 

§  301 .7502-1    Timely  mailing  treated  as 
timely  filing. 


(d)  [Reserved].  For  further  guidance 
regarding  timely  filing  of  electronically 
filed  documents  for  taxable  years 
beginning  after  December  31, 1997,  see 
§301.7502-lT(d). 
•        •        •        •        • 

Par.  3.  Section  301.7502-lT  is  added 
to  read  as  follows: 

$301.7502-17    Timety  mailing  trMtad  as 
timely  filing  (temporary). 

(a)  through  (c)  [Reserved].  For  further 
guidance,  see  §  301.7S02-l(a)  through 
(c). 

(d)  Electronically  filed  documents — 
(1)  In  general.  A  docimient  filed 
electronically  with  an  electronic  return 
transmitter  (as  defined  in  paragraph 
(d)(3)(i)  of  this  section  and  authorized 
pursuant  to  paragraph  (d)(2)  of  this 
section)  in  the  maimer  and  time 
prescribed  by  the  Commissioner  is 
deemed  to  be  filed  on  the  date  of  the 
electronic  postmark  (as  defined  in 
paragraph  (d)(3)(ii)  of  this  section)  given 
by  the  authorized  electronic  return 
transmitter.  Thus,  if  the  electronic 
postmark  is  timely,  the  document  is 
considered  filed  timely  although  it  is 
received  by  the  agency,  officer,  or  office 
after  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  such 
document. 

(2)  Authorized  electronic  return 
transmitters.  The  Commissioner  may 
enter  into  an  agreement  with  an 
electronic  return  transmitter  or 
prescribe  in  forms,  instructions,  or  other 
appropriate  guidance  the  procedures 
under  which  the  electronic  return 
transmitter  is  authorized  to  provide 
taxpayers  with  an  electronic  postmark 
to  acknowledge  the  date  and  time  that 
the  electronic  return  transmitter 
received  the  electronically  filed 
document. 

(3)  Definitions — (i)  Electronic  return 
transmitter.  For  purposes  of  this 
paragraph  (d),  the  term  electronic  return 
transmitter  has  the  same  meaning  as 
contained  in  section  3.02(4)  of  Rev. 
Proc.  98-50  (1998-38  I.R.B.  8 
(September  21, 1998)),  and  section 
3.02(3)  of  Rev.  Proc.  98-51  (1998-38 
I.R.B.  20  (September  21, 1998))  (See 

§  601.601(d)(2)  of  this  chapter.),  or  in 
procedures  subsequently  prescribed  by 
the  Coimnissioner. 

(ii)  Electronic  postmark.  For  purposes 
of  this  paragraph  (d),  the  term  electronic 
postmark  means  a  record  of  the  date  and 
time  (in  a  particular  time  zone)  that  an 
authorized  electronic  return  transmitter 
receives  the  transmission  of  a  taxpayer's 
electronically  filed  document  on  its  host 
system.  However,  if  the  taxpayer  and 
the  electronic  retiun  transmitter  are 
located  in  different  time  zones,  it  is  the 
time  in  the  taxpayer's  time  zone  that 


controls  the  timeliness  of  the 
electronically  filed  document. 

(e)  through  (f)(2)  [Reserved].  For 
further  guidance,  see  §  301.7502-l(e) 
through  (f)(2). 

(0(3)  Electronically  filed  documents — 
(i)  For  taxable  year  1998.  For  taxable 
year  1998,  paragraph  (d)  of  this  section 
only  applies  to  electronically  filed 
income  tax  returns  transmitted  to  an 
electronic  return  transmitter  that  was 
authorized  to  provide  an  electronic 
postmark  pursuant  to  an  agreement 
entered  into  in  response  to  submissions 
received  in  reply  to  the  Electronic  Tax 
Administration's  Request  for  Agreement 
released  on  November  26, 1997. 

(ii)  For  taxable  years  after  1 998.  For 
taxable  years  after  1998,  paragraph  (d)  of 
this  section  applies  to  any  electronically 
filed  return,  claim,  statement,  or  other 
document  transmitted  to  an  electronic 
return  transmitter  that  is  authorized  to 
provide  an  electronic  postmark 
pursuant  to  paragraph  (d)(2)  of  this 
section.  This  section  expires  on  January 
14.  2002. 
Robert  E.  Wenzel, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  30, 1998. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-700  Filed  1-14-99;  8:45  am) 

BILLMO  CODC  4830-01-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUIMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  February  1999. 
EFFECTIVE  DATE:  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  l-800-877-83.''9  and  ask  to  be 
connected  to  202-32&-4024.) 
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SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  sjngle-employer  plans 
covered  by  tilile  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  jpart  4044  are  interest 
assumptions.  FThese  interest 
assumptions  fie  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of!  interest  assumptions  are 
prescribed,  oOe  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  kums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  |or  valuing  benefits  in 
plans  with  valuation  dates  during 
February  199i. 

For  annuitjj  benefits,  the  interest 
assvunptions  will  be  5.40  percent  for  the 
first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  inten  st  assumptions  represent 
an  increase  (ftom  those  in  effect  for 


January  1999)  of  0.10  percent  for  the 
first  20  years  following  the  valuation 
date  and  are  otherwise  unchanged.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.00  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  during  any  years  preceding  the 
benefit's  placement  in  pay  status.  The 
lump  sum  interest  assiunptions  are 
imchanged  from  those  in  effect  for 
January  1999. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  February  1999.  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 


The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  p£irt  4044  is  amended  as  follows: 

PART  4044— ALLCXJATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and. Rate  Set  64  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 

[This  table  sets  torth,  (or  each  indicated  calendar  month,  the  interest  rates  (denoted  Ijy  /i,  Jz.  •  •  •  ,  and  referred  to  generally  as  i,)  assumed  to  be 
In  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in  the 
coiumns  aclacent  to  ttie  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


adac 


For  valiiation  dates  occurring  in  the  month— 


The  values  of  k  are: 


forN 


forf= 


for  f= 


Felxuary  1999 


.0540 


1-20 


.0525 


>20    N/A 


N/A 


Table  ll.— Lump  Sum  Valuations 

(In  using  this  taAle:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <y  <  Oi),  interest  rate  /i  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  R)r  benefits  for  which  the  de- 
ferral period  is  y  years  (where  i'  is  an  integer  and  n^  <  y<  n,  +  rh),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of  y-  n, 
years,  interest  rate  h  shall  apply  for  the  following  f7i  years,  and  ttiereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  defen-al  period  is  y  years  (wtiere  y  is  an  integer  and  y  >  n^  +  r^),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of 
y-rii-rh  years,  interest  rate  k  shall  apply  for  the  following  rh  years,  interest  rate  /,  shall  apply  for  the  following  n^  years,  and  thereafter  the 
immediate  Annuity  rate  shall  apply.) 


For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

'I 

k                      h                      n, 

On  Of  after            Before 

rh 

• 

64 

• 

02-1-99            0:^1-99 

• 

4.00 

• 

4.00 

•                              • 

4.00                    4.00                      7 

• 

8 

Issued  in  lAI  ashington,  DC,  on  this  11th  day  of  January  1999. 
David  M.  StrauM. 

Executive  Diredtor,  Pension  Benefit  Guaranty  Corporation. 
(PR  Doc.  9^-93t  Filed  1-14-99;  8:45  am] 
MUMO  COM  770«-01-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
detennined  that  USS  HIGGINS  (DDG  76) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa,  JAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
Washington  Navy  Yard,  Washington.  DC 


20374-5066.  Telephone  number:  (202) 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
HIGGINS  (DDG  76)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Aimex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  Annex  I, 
paragraph  2(f)(ii)  pertaining  to  the 
vertical  placement  of  task  lights;  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and. 
Annex  I,  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than 
two  meters  from  the  fore  and  aft 
centerline  of  the  ship  in  the  athwartship 
direction.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 
certified  that  the  lights  involved  are 


located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uimecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
HIGGINS: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Number 


Horizontal  distance  from  ttie  fore  and  aft  cen- 
teriine  of  the  vessel  in  the  athwartship  direc- 
tion 


USS  HIGGINS DDG  76 1.92  meters. 


3.  Table  Four,  paragraph  16  of  §706.2  is  amended  by  adding,  in  niunerical  order,  the  following  entry  for  USS 
HIGGINS: 

§  706.2    Certifications  of  the  Secretary  of  the  Navy  under  Executive  Order  1 1 964  and  33  U.S.C.  1 605. 


Vessel 


Number 


Ot)stnjction  angle  relative  ship's  headings 


USS  HIGGINS  ..- DDG  76 


-f 


102.00  thm  112.50«. 


4.  Table  Five  of  §  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  HIGGINS: 
§  706.2    Certifications  of  the  Secretary  of  the  Navy  under  Executive  Order  11 964  and  33  U.S.C.  1 605. 
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Table  Five 


Vessel 


No. 


Masthead 
liahts  not  over 
ail  other  lights 
arxJ  obstruc- 
tions, annex  i, 
sec.  2(f) 


Forward  mast- 
head light  not 
in  forward 
quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  mast- 
head light  less 
ttian  ^h  ship's 
length  aft  of 
fonward  mast- 
head light, 
annex  I,  sec. 
3(a) 


Percentage 
horizontal  sep- 
aration at- 
tained 


USS  HIGGINS 


DDG76 


14.0 


Dated:  September  1.  1998. 

Approved: 
R.R.  Pixa, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant  Judge  Advocate  General  (Admiralty). 
(FR  Doc.  99-91 }  Filed  1-14-99;  8:45  am) 
BILUNG  CODE  381(^-FF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Depa^ent  of  the  Navy,  DOD. 

action:  Final  ^le. 

1 

summary:  Thej  Department  of  the  Navy 
is  amending  its  certiflcations  and 
exemptions  uader  the  International 
Regulations  far  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  A^istant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  thbt  USS  DULUTH  (LPD  6) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
caimot  fully  comply  with  certain 
provisions  of  flie  72  COLREGS  without 
interfering  wi|h  its  special  functions  as 
a  naval  ship,  the  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  Ipply. 
EFFECTIVE  DATf:  September  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R  PSxa,  JACJC,  U.S.  Navy, 


Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
Washington  Navy  Yard,  Washington,  DC 
20374-5066.  Telephone  Number:  (202) 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
DULUTH  (LPD  6)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  fully  comply  with 
the  following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  functions  as  a  naval  ship:  Aimex 
I,  section  2  (a)(i),  pertaining  to  die 
height  of  the  forward  masthead  light 
and  Annex  I,  section  3(a),  pertaining  to 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights.  The 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
also  certified  that  the  fights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 


Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  mifitary  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  One  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  die  USS  DULUTH: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


USS  DULUTH 


Vessel 


Numt)er 


Distance  in  meters  of 

forward  masthead  li^ht 

tielow  minimum  required 

height.  §2(a)(i).  Annex  I 


LPD  6 


4.4 


3.  Table  F  ve  of  §  706.2  is  amended  by  revising  the  entry  for  the  USS  DULUTH  to  read  as  follows: 
S  706.2    Certifleations  of  the  Secretary  of  the  Navy  under  Executive  Order  1 1964  and  33  U.S.C.  1605. 
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Table  Five 


Vessel 


No. 


Masthead 
lights  not  over 
all  other  lights 
arxl  obstruc- 
tions, annex  I, 
sec.  2(0 


Forward  mast- 
head light  not 
in  forward 
quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  mast- 
head light  less 
than  2  ship's 
lerigth  aft  of 
forward  mas\- 
head  light. 
annex  t,  sec. 
3(a) 


Percentage 
horizontal  sep- 
aration at- 
tained 


USS  DULUTH  LPD  6 


N/A 


h4/A 


56.8 


Dated:  September  1, 1998. 

Approved: 
R.R.Pixa, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Admiralty). 
(FR  Doc.  99-918  Filed  1-14-99;  8:45  am) 

BILLING  CODE  3810-FF-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  207-0121;  FRL-6214-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  August  7,  1998. 
This  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  finalizing  this 
action  is  to  regulate  emissions  of 
volatile  organic  compoimds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rule  controls  VOC 
emissions  from  a  variety  of  sources. 
Thus,  EPA  is  finalizing  a  simultaneous 
limited  approval  and  limited 
disapproval  under  CAA  provisions 
regarding  EPA  action  on  SEP  submittals 
and  general  rulemaking  authority 
because  this  revision,  while  maintaining 
the  SIP,  also  does  not  fully  meet  the 
CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  As  a  result  of  this 
limited  disapproval  EPA  wall  be 
required  to  impose  highway  funding  or 
emission  offset  sanctions  under  the 
CAA  unless  the  State  submits  and  EPA 
approves  a  correction  to  the  identified 


deficiency  within  18  months  of  the 
effective  date  of  this  disapproval. 
Moreover,  EPA  will  be  required  to 
promulgate  a  Federal  Implementation 
Plan  (FTP)  imless  the  deficiency  is 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 
EFFECTIVE  DATE:  This  action  is  effective 
on  February  16,  1999. 
ADDRESSES:  Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hoiu-s.  Copies  of  the  submitted  rule  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office,  (AIR-4),  Air 
Division,  U.S.  Enviroiunental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 
Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street,  S.W., 
Washington.  D.C.  20460 
CaUfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Suite  #200,  Fresno, 
CA  93721 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office,  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1199. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
CaUfomia  SIP  is  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  Rule  4661,  Organic 
Solvents.  This  rule  was  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA  on  March  10, 1998. 
Eighteen  rules  from  the  San  Joaquin 
Valley  Air  Basin's  eight  counties  are 
being  replaced  by  SJVUAPCD  Rule  4661 
and  are  being  rescinded  from  their 
respective  SIPs  with  this  action.  A 


detailed  list  of  the  rules  being  rescinded 
from  the  county  SIPs  can  be  found  in 
the  Technical  Support  Document  (TSD) 
for  Rule  4661  (dated  July  1, 1998), 
which  is  available  &t>m  the  U.S.  EPA, 
Region  IX  office. 

n.  Background 

On  August  7,  1998  in  63  FR  42308, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  SJVUAPCD 
Rule  4661,  Organic  Solvents  into  the 
California  SIP.  Rule  4661  was  adopted 
by  SJVUAPCD  on  December  17. 1992. 
This  rule  was  submitted  by  the  CAl^  to 
EPA  on  March  10.  1998.  This  rule  was 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CAA  section  110(a)(2)(A) 
requirement.  A  detailed  discussion  of 
the  background  for  the  above  rule  and 
nonattainment  area  is  provided  in  the 
proposed  rule  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  EPA  policy  guidance 
document  referenced  in  the  proposed 
rule.  EPA  is  finalizing  the  Umited 
approval  of  this  rule  in  order  to  provide 
a  uniform  set  of  requirements  for  the 
entire  San  Joaquin  Valley  Air  Basin, 
maintain  the  SIP.  and  alleviate  problems 
associated  with  the  listing  of  all 
applicable  requirements  in  Title  V 
source  permits.  EPA  is  also  finalizing 
the  limited  disapproval  of  this  rule  and 
requiring  the  correction  of  the 
remaining  deficiency.  Section  4.2  of 
Rule  4661  states  that  Rule  4661  shall  not 
apply  to  any  source  which  is  in  full 
compliance  with  the  provisions  of  other 
applicable  rules  in  Regulation  IV 
(Prohibitions).  This  exemption  does  not 
specify  that  it  applies  only  in  situations 
where  sources  are  in  compliance  with 
other  SIP-approved  rules.  Because  of 
this  deficiency,  the  rule  is  not  fully 
approvable  pursuant  to  section 
110(a)(2)(A)  of  the  CAA  because  it  is  not 
consistent  with  the  interpretation  of 
Section  172  of  the  1977  CAA  as  foimd 
in  the  Blue  Book  and  may  lead  to 
compliance  problems.  A  uetailed 
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discussion  of  jthe  rule  provisions  and 
evaluation  ha^  been  provided  in  the 
proposed  mid  and  in  the  TSD  available 
at  EPA's  Regii)n  IX  office. 

III.  Response  Ito  Public  Comments 

A  30-day  pnblic  comment  period  was 
provided  in  6B  FR  42308.  EPA  received 
no  comment  letters  on  the  proposed 
rule. 

IV.  EPA  Actic  n 

EPA  is  Hna  izing  a  limited  approval 
and  a  limited  {disapproval  of  the  above- 
referenced  rule.  The  limited  approval  of 
this  rule  is  being  finalized  under  section 
110(k)(3)  in  litht  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  nacessary  to  further  air 
quality  by  maintaining  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rule  maintains  the  SIP  but  contains  a 
deficiency,  as  discussed  in  the  proposed 
rule,  that  does  not  meet  the  section 
110(a)(2)(A)  dAA  requirement.  Thus,  in 
order  to  main^in  the  SIP,  EPA  is 
granting  limited  approval  of  this  rule 
under  section$  110(k)(3)  and  301(a)  of 
the  CAA.  Thi^  action  approves  the  rule 
into  the  SIP  a^  a  federally  enforceable 
rule.  : 

At  the  samel  time,  EPA  is  finaUzing 
the  Umited  di>approval  of  this  rule 
because  it  contains  a  deficiency  that  has 
not  been  corr^ted  as  required  by 
section  110(a)t2)(A)  of  the  CAA,  and,  as 
such,  the  rule  does  not  fully  meet  the 
requirements  pf  Part  D  of  the  Act.  As 
stated  in  the  piroposed  rule,  upon  the 
effective  date  i)f  this  final  rule,  the  18 
month  clock  fbr  sanctions  and  the  24 
month  FIP  clock  will  begin.  Sections 
179(a)  and  lli(c).  If  the  State  does  not 
submit  the  required  correction  and  EPA 
does  not  approve  the  submittal  within 
18  months  of  the  effective  date  of  the 
final  rule,  eithjer  the  highway  sanction 
or  the  offset  sanction  will  be  imposed  at 
the  18  month  mark.  It  should  be  noted 
that  the  rule  covered  by  this  final  rule 
has  been  adopted  by  the  SJVUAPCD  and 
is  currently  in  effect.  EPA's  limited 
disapproval  aation  will  not  prevent 
SJVUAPCD  orJEPA  from  enforcing  this 
rule. 

V.  Administraltive  Requirements 

A.  Executive  Order  12866 

The  Office  qf  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulaiory  Plaiming  and  Review. 

B.  Executive  Carder  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovemmantal  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 


government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  Consuhation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 


those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  ci-eate 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibiUty  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Go.,  v. 
U.S.  EPA,  427  U.S.  246.  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
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State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
•or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  16, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 


Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1, 1982. 

Dated:  December  18, 1998. 
Laura  Yoshii, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (254)(i)(A)(4)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

•  •        *        *        • 

(c)*  *  * 
(254)*   •   * 
(i)*   •   * 
(A)*   *   • 

(4)  Rule  4661,  adopted  on  December 
17, 1992. 

*  *         *         •         • 

(FR  Doc.  99-892  Filed  1-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  09S-0107;  FRL-6213-e] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMIMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  August  3,  1998. 
This  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  finalizing  this 
action  is  to  regulate  emissions  of  sulfur 
dioxide  (SO2)  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  The 
revised  rule  controls  SO2  emissions  by 
establishing  a  limit  on  the  sulfur  content 


of  fuels.  Thus,  EPA  is  finaUzing  a 
simultaneous  limited  approval  and 
limited  disapproval  under  CAA 
provisions  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions.  There  will  be  no  sanctions 
clock  as  the  Ventura  County  Air 
Pollution  Control  District  is  in 
attainment  for  SO2. 

EFFECTIVE  DATE:  This  action  is  effective 
on  February  16,  1999. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  ins[>ection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office,  (AIR-4).  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW. 

Washington,  DC  20460 
CaUfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura,  CA  93003 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Tong,  Rulemaking  Office,  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1191. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
CaUfomia  SIP  is:  Ventura  County  Air 
Pollution  Control  District  (VCAPCD), 
Rule  64,  Sulfur  Content  of  Fuels.  This 
rule  was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  July 
13,  1994. 

II.  Background 

On  August  3,  1998  in  63  FR  41220, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  the  following 
rule  into  the  California  SIP:  VCAPCD, 
Rule  64,  Sulfur  Content  of  Fuels.  Rule 
64  was  adopted  by  VCAPCD  on  June  14, 
1994.  This  rule  was  submitted  by  the 
CARB  to  EPA  on  July  13,  1994.  A 
detailed  discussion  of  the  background 
for  the  above  rule  is  provided  in  the 
proposed  rule  (PR)  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 


2576 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15,  1999 /Rules  and  Regulations 


interpretation  of  these  requirements  as 
expressed  in  t  le  various  EPA  policy 
guidance  docv  ments  referenced  in  the 
PR.  EPA  is  fin  dizing  the  limited 
approval  of  th  s  rule  in  order  to 
strengthen  thq  SIP  and  finalizing  the 
limited  disapdroval  requiring  the 
correction  of  t  le  remaining  deficiency 
involving  recc  rdkeeping  and  record 
retention.  A  di  stalled  discussion  of  the 
rule  provisions  and  evaluation  has  been 
provided  in  th  e  PR  and  in  the  technical 
support  docur  lent  (TSD)  available  at 
EPA's  Region  X  office  (TSD  dated  7/1/ 
98  for  VCAPCP  Rule  64). 

ni.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  6^  PR  41220  dated  August 
3,  1998.  EPA  iJBceived  no  comment 
letters  on  the  KPR. 

IV.  EPA  Actio|i 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rulfe.  The  limited  approval  of 
this  rule  is  being  finalized  under  section 
110(k)(3)  in  li^ht  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rule  strengthens  the  SIP.  However,  the 
rule  does  not  ^eet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deflciency  which  was 
discussed  in  the  PR.  Thus,  in  order  to 
strengthen  \ha  SIP,  EPA  is  granting 
limited  approval  of  this  rule  under 
sections  110(k|)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rule  into 
the  SIP  as  federally  enforceable  rule. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  this  rule 
because  it  contains  a  deficiency.  As 
stated  in  the  proposed  rule,  there  is  no 
sanctions  cloc^  as  VCAPCD  is  in 
attainment  fori  SO2.  It  should  be  noted  ' 
that  the  rule  covered  by  this  FR  has 
been  adopted  by  the  VCAPCD  and  is 
currently  in  effect  in  the  VCAPCD. 
EPA's  limited  disapproval  action  will 
not  prevent  VCAPCD  or  EPA  from 
enforcing  this  {rule. 

V.  Administr^ive  Requirements 

A.  Executive  Order  12866 

The  Office  qf  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitle^  "Regulatory  Planning 
and  Review."  1 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  tHat  is  not  required  by 
statute  and  thit  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Feqeral  goverrunent  provides 


the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
govermnents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
goverrunents,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that . 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 


the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  cmd  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
.entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
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aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generaUy  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circmt  by  March  16, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Reporting 


and  recordkeeping  requirements,  Sulfur 
oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  10, 1998. 
Laura  Yothii, 
Acting  Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  {198)(i)(J)(3)  to 
read  as  follows: 

{52.220    Identification  of  plan. 

***** 

(c)  •  *  • 
(198) *  •  * 
(i)  •  *  ' 

[3)  Rule  64,  amended  Jime  14, 1994. 

•        •        •        *        * 

[FR  Doc.  99-891  Filed  1-14-99;  8:45  am] 
BiLUNOCOOE  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL161-1a;  FRL-«216-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

summary:  The  USEPA  is  approving  a 
requested  source  specific  revision  to  the 
Illinois  State  Implementation  Plan  (SIP) 
for  ozone  in  the  form  of  a  variance  from 
the  otherwise  applicable  SIP 
requirements  for  DB  Hess  Company, 
Incorporated 's  lithographic  printing 
plant  which  is  located  in  Woodstode,  in 
McHenry  County,  IlUnois.  The  variance 
took  effect  on  the  State  level  on  March 
20, 1997  and  expires  on  March  30, 1999. 
The  State's  plan  request  was  submitted 
to  USEPA  on  September  3, 1997.  In  the 
proposed  rules  section  of  this  Federal 
Re^»ter,  the  USEPA  is  proposing 
approval  of,  and  soliciting  comments 
on,  this  approval.  If  adverse  written 
comments  are  received  on  this  action, 
the  USEPA  will  withdraw  this  final  rule 


and  address  the  comments  received  in 
response  to  this  action  in  a  final  rule 
based  on  the  related  proposed  rule.  A 
second  pubUc  comment  period  will  not 
be  held.  Parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  This  approval  makes  the 
State's  rule  federally  enforceable. 
DATES:  This  rule  is  effective  on  March 
16,  1999.  unless  USEPA  receives 
adverse  written  comments  by  February 
16, 1999.  If  adverse  comment  is 
received,  USEPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Copies  of  the  plan  and  USEPA 's 
analysis  are  available  for  inspection  at 
the  U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (Please 
telephone  Randolph  O.  Cano  at  (312) 
886-^036  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Environmental 
Protection  Specialist.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  USEPA.  Region  5. 
Chicago,  Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Affected  Source 

The  DB  Hess  SIP  revision  request  and 
USEPA 's  evaluation  of  it  are 
summarized  below.  More  detailed 
information  is  contained  in  a  technical 
support  document  which  was  prepared 
in  support  of  this  action.  It  is  available 
from  the  Region  5  office  listed  above. 

DB  Hess  owns  and  operates  a 
lithographic  printing  plant  located  in 
Woodstock  (McHenry  County).  Illinois. 
The  plant  emits  Volatile  Organic 
Material '  (VOM)  and  is  located  within 
the  Chicago-Gary-Lake  County  ozone 
nonattaimnent  area,  which  is  classified 
as  severe  for  the  one-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS). 

The  production  equipment  at  DB 
Hess's  Woodstock  plant  (the  Woodstock 


'  The  USEPA  generally  u«es  the  term  "Volatile 
Organic  Compounds  (VOC)"  to  refer  to  the 
hydrocarbon  compounds  that  participate  in  the 
chemical  formation  of  ozone  in  the  lower 
Troposphere.  The  State  of  Illinois  uses  the  term 
"Volatile  Organic  Material  (VOM)"  to  refer  to  the 
same  hydrocarbon  compounds  The  definition  of 
VOM  is  identical  to  the  definition  of  VOC.  The  two 
terms  can  be  used  interchangeably. 
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plant)  consists  of  (1)  two  heatset  web 
offset  lithographic  printing  presses, 
presses  1  andp,  with  VOM  emissions 
controlled  byjthe  use  of  a  thermal 
oxidizer;  (2)  tnree  heatset  web  offset 
presses,  presses  3,  4.  and  5.  whose  VOM 
emissions  arejuncontroUed;  and  (3)  two 
coldset  sheeted  presses.  Each  heatset 
web  offset  printing  line  includes  a 
drying  oven,  ^red  with  natural  gas.  The 
exhausts  froni  the  drying  ovens  for 
presses  3,4,  a^id  5  are  vented  through 
the  roof  of  thd  Woodstock  plant. 

VOM  emissions  from  the  Woodstock 
plant  result  frbm  the  use  of  organic, 
solvent-bom  ciks,  fountain  solution 
additives,  and  cleaning  solutions.  The 
Woodstock  plant  currently  uses 
fountain  solulficns  which  are  applied 
with  a  VOM  doncentration  of  less  than 
5  percent  (by  volume  or  by  mass  not 
speciBed)  anq  which  contain  no 
alcohol.  The  cleaning  solution  used  by 
DB  Hess  is  dil|uted  from  a  concentrate. 
Heatset  inks  ate  formulated  from  solids, 
ink  oils,  and  aolvents,  some  of  which 
contain  VOM, 

In  1995,  thej  Woodstock  plant  emitted 
approximatelf  9  tons  of  VOM,  with  5 
tons  of  VOM  ^missions  resulting  from 
the  use  of  heatset  ink  oils  and  4  tons  of 
VOM  emissiojis  resulting  from  the  use 
of  cleaning  solvents.  The  Woodstock 
plant  ourentl^  operates  under  a 
Federally  Enforceable  State  Operating 
Permit  (FESOP)  issued  by  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  on  December  11,  1995. 

n.  The  Requeited  Rule  Variance  and  Its 
Justification 

DB  Hess  culrently  complies  with 
Illinois'  VOMJrules  for  presses  1  and  2 
and  for  the  coldset  sheetfed  presses.  DB 
Hess  is  requeuing  the  variance  only  for 
presses  3,4,  and  5.  The  variance 
requested  concerns  Illinois's  VOM  rules 
for  Lithographic  printing  sources. 
Specifically,  DB  Hess  is  seeking  a 
variance  fromlthe  State  regulations 
foimd  at  Title  [35:  Environmental 
Protection,  Sintitle  B:  Air  Pollution, 
Chapter  I:  Pollution  Control  Board. 
Subchapter  c:  Emissions  Standards  and 
Limitations  foi'  Stationary  Sources,  Part 
218:  Organic  Material  Emissions 
Standards  and  Limitations  for  the 
Chicago  Area,  Subpart  H:  Printing  and 
Publishing  of  the  Illinois  Administrative 
Code  (35  L\C)  218.407  (a)  (1)  (C).  (D), 
and  (E)  and  (35  L\C)  218.411  (b)  (1),  (2). 
and  (3)  which  are  parts  of  Illinois' 
lithographic  printing  rules.  Section 
218.407  (a)  (11  (C),  (D).  and  (E)  require 
the  instillatioQ  and  operation  of  an 
afterburner  at  subject  heatset  web  offset 
lithographic  printing  lines  as  well  as 
continuous  monitoring  of  its 
performance  \f hile  in  use.  Section 


218.411  (b)  (1),  (2),and  (3)  specify 
certification  and  recordkeeping  and 
reporting  requirements  for  heatset  web 
offset  lithographic  printing  lines  subject 
to  emission  control  requirements.  The 
lithographic  printing  rules  were 
tightened  in  1995  to  provide  VOM 
emission  reductions  needed  to  meet  the 
requirements  for  Rate-Of-Progress  (ROP) 
in  the  Chicago-Northwest  Indiana  ozone 
nonattainment  area. 

The  FESOP,  under  which  the 
Woodstock  plant  ciurently  operates, 
hmits  uncontrolled  VOM  emissions  to 
less  than  100  tons  per  year  for  all 
heatset  lines.  The  new  lithographic 
printing  rule  requirements  apply  if  the 
source  emits  100  pounds  of  VOM  or 
more  per  day  before  control  fi'om  all 
printing  processes.  Because  the  VOM 
emissions  at  the  Woodstock  plant 
exceed  this  emission  limit,  the 
Woodstock  plant  is  subject  to  the 
requirements  of  the  lithographic 
printing  rule.  DB  Hess  is  complying 
with  this  rule  for  all  presses  except  for 
presses  3,  4,  and  5. 

On  March  15,  1996,  the  compliance 
date  for  the  lithographic  printing  rule, 
DB  Hess  filed  for  a  variance  from  the 
applicable  control  requirements  for 
presses  3,  4,  and  5  with  the  Illinois 
Pollution  Control  Board  (IPCB).  The 
variance  was  sought  for  the  period  of 
March  15, 1996  through  March  30, 1999, 
during  which  DB  Hess  proposed  to 
implement  an  alternative  plan  to  reduce 
its  emissions  using  a  phased  compliance 
approach.  In  lieu  of  purchasing  and 
operating  an  afterburner  for  presses  3,  4, 
and  5,  DB  Hess  proposed  to  replace 
these  presses  with  compliant  presses 
and  to  otherwise  reduce  VOM  emissions 
fi'om  the  presses.  The  alternative 
compliance  plan  would  employ  the  use 
of  cleaning  solutions  with  lower  VOM 
content.  In  addition,  DB  Hess 
committed  to  eliminate  press  3  by 
March  30, 1998,  and  to  eliminate  or 
retrofit  presses  4  and  5  to  comply  with 
the  VOM  requirements  by  March  30, 
1999.  DB  Hess  requested  that  the 
variance  terminate  when  presses  3,  4, 
and  5  have  ceased  operation,  have  been 
replaced,  or  have  been  retrofitted  with 
emission  control  equipment,  and  have 
been  tested  and  shown  to  be  in 
compliance  with  the  applicable  rules. 
Compliance  with  the  rules  would  be 
demonstrated  by  March  30, 1999. 

To  comply  with  the  lithographic 
printing  rule  prior  to  March  15, 1996, 
DB  Hess  considered  various  VOM 
control  systems  and  determined  that 
only  thermal  oxidation  of  VOM  was  a 
feasible  control  method.  However,  DB 
Hess  asserted  that  the  environmental 
benefit  from  controlling  the  emissions 
from  presses  3,  4,  and  5  was  out 


weighed  by  the  high  cost  of  VOM 
reduction  using  thermal  oxidation.  The 
cost  of  VOM  reduction  via  thermal 
oxidation  was  estimated  by  DB  Hess  to 
be  in  the  range  of  $48,000  to  $69,000  per 
ton  of  VOM  controlled,  with  an 
expected  VOM  emission  reduction  of 
3.5  tons  per  year.  In  addition,  DB  Hess 
noted  that  these  presses  are  nearing  the 
ends  of  their  average  production  lives  of 
25  years.  Requiring  DB  Hess  to  install  an 
afterburner  to  control  VOM  emissions 
would  require  DB  Hess  to  make  a 
substantial,  short-lived  capital 
investment  in  excess  of  the  expected 
value  produced  by  these  presses  during 
the  remainder  of  the  presses'  lifetimes. 
The  VOM  control  costs  for  these  presses 
would  significantly  exceed  the  upper 
costs  of  VOM  controls,  $1,800  to  $3,100 
per  ton  VOM  controlled,  believed  by  DB 
Hess  to  represent  Reasonably  Available 
Control  Technology  (RACT).  The  IPCB 
foimd  in  a  March  20, 1997  Opinion  and 
Order  of  the  Board  that  to  require 
immediate  compliance  with  the 
lithographic  printing  rules  for  these 
presses  would  impose  an  arbitrary  and 
unreasonable  hardship  on  DB  Hess. 

DB  Hess  maintained  that  there  will  be 
no  adverse  environmental  impacts  fi'om 
its  proposed  compliance  plan.  DB  Hess 
believed  that  the  VOM  emission 
reduction  to  be  gained  from  the 
implementation  of  an  afterburner  on 
presses  3,4,  and  5  would  have  a 
negligible  impact  on  the  ozone  levels  in 
this  area.  In  addition,  DB  Hess  agreed  to 
limit  its  potential  to  emit  VOM  to  a  level 
required  by  the  lithographic  printing 
rule,- 18  tons  per  year.  (Note  that  actual 
VOM  emissions  at  the  Woodstock  plant 
are  currently  well  below  this  level.) 
Therefore,  DB  Hess  believes  its 
alternative  control  plan  would  provide 
a  net  benefit  for  the  environment. 

Given  DB  Hess'  commitment  to  limit 
the  Woodstock  plant  potential  VOM 
emissions  to  18  tons  per  year,  the  lEPA 
concluded  that  the  requested  variance 
and  alternative  compliance  plan  will 
not  adversely  impact  the  environment 
relative  to  the  full  impact  that  would 
have  been  achieved  by  complete 
implementation  of  the  lithographic 
printing  rules.  The  lEPA,  however, 
disagreed  with  DB  Hess'  conclusions 
concerning  the  implications  of  the  local 
ozone  monitoring  data.  The  lEPA 
recognized  the  potential  for  the  DB  Hess 
VOM  emissions  to  contribute  to  high 
ozone  concentrations  elsewhere  in  the 
Chicago  ozone  nonattainment  area.  The 
lEPA  also  indicated  that  DB  Hess' 
commitment  to  reduce  potential  VOM 
emissions  to  18  tons  per  year  confused 
the  terms  "actual  emissions"  and 
"potential  to  emit."  Reducing 
"potential"  emissions  does  not  always 
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equate  to  a  real  environmental  benefit, 
especially  when,  in  fact,  DB  Hess  does 
not  actually  emit  near  its  potential  to 
emit. 

The  EPA  stated  that  denying  the 
variance  request  would  result  in  an 
arbitrary  or  unreasonable  hardship  to 
DB  Hess  which  would  be  required  to 
make  a  substantial,  short  lived  capital 
investment  if  required  to  install  an 
afterburner  on  presses  that  are  expected 
to  be  shut  down  within  three  years 
because  such  an  expenditure  would  be 
in  excess  of  the  value  of  each  press  and 
the  expected  value  produced  by  those 
presses  diuing  their  estimated  useful 
life  remaining.  The  lEPA  concluded  that 
DB  Hess  qualified  for  a  SIP  revision  and 
has  met  applicable  requirements  for  a 
SIP  revision.  The  requirements  of  notice 
and  opportimity  for  public  participation 
have  been  met  through  a  public  hearing 
held  in  this  matter  on  January  23, 1997. 

Balancing  the  economic  costs  of  the 
required  VOM  controls  for  presses  3,  4, 
and  5  against  the  anticipated 
environmental  impact  of  complete  rule 
implementation,  the  IPCB  foimd  that  to 
require  immediate  compUance  with  the 
rules  for  Uthographic  printing  would 
impose  an  arbitrary  or  luireasonable 
hardship  on  DB  Hess.  Therefore,  the 
IPCB  issued  a  temporary  variance  for 
presses  3,4,  and  5  at  the  Woodstock 
plant.  This  variance  commenced  on 
March  20, 1997,  and  was  not  made 
retroactive  to  March  15, 1996  as 
requested  by  DB  Hess.  The  variance 
terminates  on  March  30, 1999.  The 
following  summarizes  additional 
conditions  placed  on  the  variance  (the 
dates  specified  indicate  the  latest  start 
dates  of  compliance  periods  terminating 
on  March  30, 1999,  when  presses  3,4, 
and  5  must  be  replaced  by  complying 
presses  or  must  be  brought  into 
compUance  with  the  rules  from  which 
DB  Hess  seeks  the  variance! : 

1.  On  or  before  March  20, 1997,  the 
combined  actual  VOM  emissions  from 
all  of  the  presses  in  the  Woodstock  plant 
shall  not  exceed  18  tons  per  year  or  1.5 
tons  per  month. 

2.  On  or  before  March  20, 1997,  DB 
Hess  shall  use  only  cleaning  solutions 
with  VOM  concentrations  less  than  or 
equal  to  30  percent  by  weight. 

3.  On  or  before  March  20, 1997,  DB 
Hess  shall  use  cleaning  solutions  on 
presses  3.  4.  and  5  that  have  a  VOM 
composite  partial  vapor  pressure  of  less 
than  10  millimeters  (mm)  of  Mercury 
(Hg)  at  20  degrees  Celsius.  These 
cleaning  solutions  must  comply  with 
the  requirements  of  35  lAC 
218.407(a)(4). 

4.  On  or  before  March  20. 1997,  DB 
He$s  shall  store  and  dispose  of  all 
cleaning  towels  in  closed  containers. 


5.  On  or  before  May  5, 1997,  DB  Hess 
shall  monitor  presses  3,4,  and  5 
pursuant  to  35  lAC  218.410  (b),  (c).  and 
(e). 

6.  On  or  before  May  5, 1997,  DB  Hess 
shall  use  fountain  solutions  on  presses 
3,4,  and  5  that  are  less  than  5  percent 
VOM  by  volume,  as  applied,  and  which 
contain  no  alcohol. 

7.  On  or  before  May  5, 1997.  DB  Hess 
shall  prepare  and  maintain  records 
pursuant  to  35  lAC  218.411  (b),  (c),  and 
(d)  for  presses  3,4,  and  5  and  must 
show  compUance  with  the  requirements 
of  35  lAC  218.407(a)(1)  (C),  (D),  and  (E) 
and  with  the  requirements  of  35  lAC 
218.411(b)  (1).  (2),  and  (3)  for  these 
presses. 

8.  On  or  before  May  5, 1997,  DB  Hess 
shall  submit  quarterly  reports  to  the 
lEPA's  Compliance  and  Systems 
Management  Section  demonstrating 
compliance  with  the  terms  of  the  IPCB 
order. 

9.  On  or  before  March  30, 1998,  DB 
Hess  shall  cease  operation  of  press  3. 

10.  On  or  before  March  30,  1999,  DB 
Hess  shall  either: 

A.  Cease  operation  of  presses  4  and  5, 
and  notify  the  lEPA  of  such  cessation; 
or 

B.  Retrofit  presses  4  and  5  or  replace 
presses  4  and  5  in  compUance  with  35 
lAC  218.407  (a)(1)  (C),  (D),  and  (E)  and 
with  35  lAC  218.41irb)  (1),  (2),  and  (3). 
In  this  case: 

(1)  DB  Hess  must  apply  for  and  obtain 
necessary  construction  permits  by 
March  30, 1998,  or  six  months  before 
retrofitting  or  replacing  presses  4  and  5, 
whichever  is  earlier. 

(2)  DB  Hess  must  send  monthly  status 
reports,  due  the  15th  day  of  each  month, 
to  the  lEPA,  covering  the  progress  of  the 
installation  of  the  presses  and  control 
equipment  and  testing  of  the  control 
equipment. 

11.  On  or  before  March  30, 1999,  DB 
Hess  shall  cease  operations  at  presses  3, 
4,  and  5  except  for  those  presses  for 
which  it  has  obtained  permits  and 
installed  controls,  which  have  been 
tested  and  demonstrated  to  be  in 
compliance  with  appUcable  rules. 

m.  USEPA  Review  of  the  Variance 
Request 

USEPA  guidance  covering  various 
types  of  variance  requests  is  comprised 
of  separate  rulemakings  on  a  number  of 
widely  ranging  variance  requests. 
Generally,  each  variance  request  must 
be  reviewed  on  a  case-by-case  basis. 
This  particular  control  variance  is 
reviewed  on  the  merits  of  DB  Hess's 
claim  of  unreasonable  costs  for 
implementation  of  required  controls  and 
on  the  merits  of  the  IPCB's  final 
decision  and  requirements.  Of  greatest 


concern  is  the  enforceability  and 
specific  temporary  nature  of  the  IPCB- 
granted  variance. 

Review  of  the  cost  data  supplied  by 
DB  Hess  leads  to  the  conclusion  that  DB 
Hess's  claim  of  unreasonable  emission 
control  costs  may  be  justified.  Assuming 
that  presses  3,4,  and  5  are  to  be 
replaced  in  the  short  term  due  to  their 
ages  and  the  fact  that  presses  have  finite 
useful  Ufetimes  and  recognizing  that 
afterburner  (thermal  oxidation)  control 
systems  are  relatively  expensive, 
requiring  long  term  uses  to  provide 
reasonable  emission  control  costs,  leads 
to  the  conclusion  that  DB  Hess  can 
justify  relatively  high  emission  control 
costs,  well  above  levels  that  might  be 
expected  should  the  afterburner  systems 
be  used  over  much  longer  time  periods. 
DB  Hess  is  justified  in  seeking  a 
temporary  variance  if  it  plans  to 
terminate  or  replace  the  presses  in  a 
short  time  frame  (within  3  years  as 
planned). 

The  SIP  variance  requested  places  a 
definite  ending  point  on  the  variance. 
DB  Hess  is  required  to  replace  or 
terminate  the  use  of  the  three  presses  by 
March  30, 1999.  or  to  bring  the  presses 
into  compliance  with  applicable 
regulations  by  that  time.  Failure  to  do  so 
would  leave  DB  Hess  subject  to  rule 
violation  consequences  if  DB  Hess  fails 
to  comply  by  that  time.  The  SIP  revision 
also  provides  for  adequate  tracking  of 
DB  Hess'  progress  of  compUance.  The 
variance  is  enforceable  on  its  face,  since 
the  State  and  USEPA  can  take  actions  to 
enforce  the  applicable  regulations  after 
March  30,  1999.  Approval  of  the 
variance  does  protect  DB  Hess  from 
enforcement  between  March  20, 1997, 
the  date  of  the  variance  approval  by  the 
IPCB,  and  March  30,  1999.  The  variance 
is  technically  justified  and  enforceable. 

USEPA  approves  the  incorporation  of 
this  variance  into  the  Illinois  SIP  for  the 
life  of  the  variance. 

USEPA  is  pubUshing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  USEPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  without  further  notice 
unless  USEPA  receives  relevant  adverse 
written  comment  by  February  16,  1999. 
Should  USEPA  receive  such  comments, 
it  will  publish  a  final  rule  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  actioa  should  do  so 
at  this  time.  If  no  such  conments  are 
received,  the  pubUc  is  advised  that  this 
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action  will  be  lefFective  on  March  16, 
1999.  j 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  ex^pted  this  regulatory 
action  from  E;<ecutive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review."  j 

B.  Executive  cjrder  12875 

Under  E.O.  12875.  USEPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  th^t  creates  a  mandate  upon 
a  state,  local,  qr  tribal  government, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  coists  incurred  by  those 
governments.  |f  the  mandate  is 
unfunded,  USEPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  jthe  extent  of  USEPA's 
prior  consultation  with  representatives 
of  affected  statie,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copi^es  of  written 
communicatiohs  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  USEPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  $tate,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule,     i 

C.  Executive  O^der  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  16885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
envirorunental  health  or  safety  risk  that 
USEPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  Action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  fiot  subject  to  E.O.  13045 
because  it  doet  not  involve  decisions 
intended  to  mjtigate  environmental 
health  or  safety  risks. 


D.  Executive  Order  13084 

Under  E.O.  13084,  USEPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  USEPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  USEPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sunMnary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  USEPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the 
Clean  Air  Act  (CAA)  do  not  create  any 
new  requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 


forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.,  v.  U.S.  EPA.  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local,  or  tribal 
goverrunents  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  USEPA  must  select 
the  most  cost-effective  and  least 
biu-densome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

USEPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenmients,  or  to  the  private  sector, 
result  fit)m  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  USEPA  will  submit 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
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Court  of  Appeals  for  the  appropriate 
circuit  by  March  16, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  December  3, 1998. 
David  A.  Ullrich. 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(144)  to  read  as 
follows: 

§52.720    ld«ntmcation  of  plan. 

*        •        •        •        » 

(c)  *  •  * 

(144)  On  September  3, 1997.  the 
Illinois  Environmental  Protection 
Agency  submitted  a  temporary,  site 
specific  State  Implementation  Plan 
revision  request  for  the  D.B.  Hess 
Company,  Incorporated 's  (DB  Hess) 
lithographic  printing  operations  located 
in  Woodstock  (McHenry  Coimty), 
Illinois.  This  variance  took  the  form  of 
a  March  20, 1997,  Opinion  and  Order  of 
the  Illinois  Pollution  Control  Board 
issued  in  PCB  96-194  (Variance— Air). 
The  variance  which  will  expire  on 
March  30, 1999,  grants  DB  Hess  a 
variance  firom  35  Illinois  Administrative 
Code  Sections  218.407(a)(l)(C).(D).(E) 
and  218.411(b)(1),  (2)and  (3)  for  heatset 
web  offset  presses  3,  4,  and  5  which  are 
located  at  the  Woodstock  (McHenry 
County),  Illinois  facility. 

(i)  Incorporation  by  reference. 

A  March  20, 1997,  Opinion  and  Order 
of  the  Illinois  Pollution  Control  Board  in 


PCB  96-194  (Variance— Air)  which  was 
effective  on  March  20, 1997  and  expires 
on  March  30, 1999. 

(ii)  The  variance  is  subject  to  the 
following  conditions  (the  dates 
specified  indicate  the  latest  start  dates 
of  compUance  periods  terminating  on 
March  30, 1999,  when  presses  3,  4,  and 
5  must  be  replaced  by  complying 
presses  or  must  be.  brought  into 
compliance  with  the  rules  from  which 
DB  Hess  seeks  the  variance): 

(A)  On  or  before  March  20, 1997,  the 
combined  actual  volatile  organic 
material  (VOM)  emissions  from  all  of 
the  presses  in  the  Woodstock  plant  shall 
not  exceed  18  tons  per  year  or  1.5  tons 
per  month. 

(B)  On  or  before  March  20,  1997,  DB 
Hess  shall  use  only  cleaning  solutions 
with  VOM  concentrations  less  than  or 
equal  to  30  percent  by  weight. 

(C)  On  or  before  March  20, 1997,  DB 
Hess  shall  use  cleaning  solutions  on 
presses  3,4,  and  5  that  have  a  VOM 
composite  partial  vapor  pressure  of  less 
than  10  milUmeters  (mm)  of  Mercury 
(Hg)  at  20  degrees  Celsius.  These 
cleaning  solutions  must  comply  with 
the  requirements  of  35  LAC 
218.407(a)(4). 

(D)  On  or  before  March  20,  1997,  DB 
Hess  shall  store  emd  dispose  of  all 
cleaning  towels  in  closed  containers. 

(E)  On  or  before  May  5, 1997,  DB  Hess 
shall  monitor  presses  3,  4,  and  5 
pursuant  to  35  LAC  218.410  (b),  (c),  and 
(e). 

(F)  On  or  before  May  5, 1997,  DB  Hess 
shall  use  fountain  solutions  on  presses 
3,4,  and  5  that  are  less  than  5  percent 
VOM  by  volume,  as  applied,  and  which 
contain  no  alcohol. 

(G)  On  or  before  May  5, 1997,  DB  Hess 
shall  prepare  and  maintain  records 
pursuant  to  35  LAC  218.411  (b),  (c),  and 
(d)  for  presses  3,  4,  and  5  and  must 
show  comphance  with  the  requirements 
of  35  lAC  218.407(a)(1)  (C),  (D),  and  (E) 
and  with  the  requirements  of  35  LAC 
218.411(b)  (1),  (2).  and  (3)  for  these 
presses. 

(H)  On  or  before  May  5,  1997,  DB 
Hess  shall  submit  quarterly  reports  to 
the  Illinois  Environmental  Protection 
Agency's  (lEPA's)  Compliance  and 
Systems  Management  Section 
demonstrating  compliance  with  the 
terms  of  the  Illinois  Pollution  Control 
Board  Order. 

(I)  On  or  before  March  30, 1998,  DB 
Hess  shall  cease  operation  of  press  3. 

(J)  On  or  before  March  30, 1999,  DB 
Hess  shall  either: 

(1)  Cease  operation  of  presses  4  and 

5,  and  notify  the  lEPA  of  such  cessation; 
or 

[2)  Retrofit  presses  4  and  5  or  replace 
presses  4  and  5  in  compliance  with  35 


lAC  218.407  (a)(1)  (C),  (D),  and  (E)  and 
with  35  lAC  218.411(b)  (1),  (2),  and(3). 
In  this  case: 

(i)  DB  Hess  must  apply  for  and  obtain 
necessary  construction  permits  by 
March  30,  1998,  or  six  months  before 
retrofitting  or  replacing  presses  4  and  5, 
whichever  is  earlier. 

[ii]  DB  Hess  must  send  monthly  status 
reports,  due  the  15th  day  of  each  month, 
to  the  lEPA,  covering  the  progress  of  the 
installation  of  the  presses  and  control 
equipment  and  testing  of  the  control 
equipment. 

(K)  On  or  before  March  30, 1999,  DB 
Hess  shall  cease  operations  at  presses  3, 
4,  and  5  except  for  those  presses  for 
which  it  has  obtained  permits  and 
installed  controls,  which  have  been 
tested  and  demonstrated  to  be  in 
compliance  with  applicable  rules. 

|FR  Doc.  99-1022  Filed  1-14-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
nL176-1a;  FRL-6215-3] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  September  16,  1998,  the 
State  of  Illinois  submitted  to  EPA 
amendments  to  Volatile  Organic 
Material  (VOM)  rules  affecting  Illinois' 
ozone  attainment  area  (the  area  of  the 
State  not  including  the  Chicago  and 
Metro-East  ozone  nonattainment  areas), 
as  a  requested  revision  to  the  ozone 
State  Implementation  Plan  (SIP).  VOM, 
as  defined  by  the  State  of  Illinois,  is 
identical  to  "Volatile  Organic 
Compounds"  (VOC),  as  defined  by  EPA. 
The  amendments  contain  various 
deletions  of  obsolete  provisions, 
changes  of  some  word  usage  to  comport 
with  other  IlUnois  VOM  regulations, 
and  the  addition  of  certain  exemptions 
from  VOM  coating  requirements.  This 
rulemaking  action  approves,  using  the 
direct  final  process,  the  Illinois  SIP 
revision  request. 

DATES:  This  rule  is  effective  on  March 
16,  1999,  unless  EPA  receives  adverse 
written  comments  by  February  16, 1999. 
If  adverse  comment  is  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
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Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Enviromnental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604  j  Copies  of  the  revision 
request  for  thii  rulemaking  action  are 
available  for  iiispection  at  the  following 
address:  U.S.  (nviroiunental  Protection 
Agency,  Regioh  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Ulindis  60604.  (It  is 
recommendedjthat  you  telephone  Mark 
J.  Palermo  at  (^12)  886-6082  before 
visiting  the  Region  5  Office.) 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Sp*:ialist,  at  (312)  886-6082. 
SUPPLEMENTARpr  INFORMATION: 

I.  Background 

Illinois'  SIP  for  ozone  contains  several 
regulations  unper  35  Illinois 
Administrative  Code  (lU.Adm.Code) 
215.  which  re<|uire  VOM  controls  for 
stationary  soutces  located  in  Illinois' 
attainment  area  (the  area  of  the  State  not 
including  the  Chicago  and  Metro-East 
ozone  nonattainment  areas). ^  Part  215 
originally  conllained  VOM  control  rules 
applicable  to  sources  within  the  entire 
•State.  Howevef,  as  Clean  Air  Act  (Act) 
requirements  lor  VOM  control  became 
more  stringent  for  ozone  nonattainment 
areas,  Illinois  established  Parts  218  and 
219  to  contain!  VOM  regulations  for  the 
Chicago  and  Metro-East  nonattainment 
areas,  respectively.  Part  215  remained 
by  default  to  cover  sources  outside  the 
nonattainment  areas. 

On  October  28,  1997,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  filed  pmposed  "clean-up" 
amendments  tt)  Part  215  with  the 
Illinois  Pollutikjn  Control  Board  (Board). 
The  amendme|its  contain  veirious 
deletions  of  obsolete  provisions, 
changes  of  sonie  word  usage  to  comport 
Part  215  with  j)ther  Illinois  VOM 
regulations,  and  the  addition  of  certain 
exemptions  fr<>m  VOM  coating 
requirements.  Public  hearings  were  held 
on  December  18, 1997,  in  Chicago, 
Illinois  and  on  IDecember  22, 1997,  in 
Springfield,  Illinois.  An  Economic 
Iinpact  hearing  was  held  on  March  30, 
1998,  in  Sprin  'field,  Illinois. 

On  Jxme  4, 1 998,  the  Board  adopted  a 
Final  Opinion  and  Order  for  the  Part 
215  clean-up  amendments.  On  July  6, 
1998,  the  amended  rules  were  published 
in  the  Illinois  Register.  The  specific 


>  The  Chicago 
Gxik,  DuPage 
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includes  Madison 
See  40  CFR  81.31^ 
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sections  of  Part  215  which  have  been 
amended  are  as  follows: 

Subpart  A:  General  Provisions 

215.104    Definitions 
2 1 5 . 1 09    Monitoring  for  Negligibly- 
Reactive  Compounds 

Subpart  F:  Coating  Operations 

215.204  Emission  Limitations  for 
Manufacturing  Plants 

215.205  Alternative  Emission 
Limitations 

215.206  Exemptions  from  Emission 
Limitations 

215.207  Compliance  by  Aggregation  of 
Emissions  Units 

215.211  Compliance  Dates  and 
Geographical  Areas 

215.212  Compliance  Plan 
215.214     Roadmaster  Emissions 

Limitations  (Repealed) 

Subpart  Z:  Dry  Cleaners 

215.601  Perchloroethylene  Dry 
Cleaners  (Repealed)  . 

215.602  Exemptions  (Repealed) 

215.603  Leaks  (Repealed) 

215.604  Compliance  Dates  and 
Geographical  areas  (Repealed) 

215.605  Compliance  Plan  (Repealed) 

215.606  Exception  to  Compliance  Plan 
(Repealed) 

The  amendments  to  the  Part  215  rules 
are  summarized  as  follows. 

Definitions 

Several  definitions  contained  under 
Part  215  are  identical  to  definitions 
contained  in  Part  211.  Illinois  has 
deleted  these  identical  definitions  from 
Part  215.  Section  215.104  indicates  that 
the  definitions  under  Part  211  shall 
apply  to  Part  215.  In  addition,  the 
definition  of  "Reid  Vapor  Pressure" 
under  215.104  is  amended  to  include 
the  correct  abbreviation  of  pounds  per 
square  inch  absolute. 

Replacement  of  "Source"  by  "Emission 
Unit" 

"Emission  unit"  has  become  the 
standard  term  of  art  used  throughout 
federal  and  State  VOM  regulations. 
Therefore,  references  under  Part  215  to 
"source"  or  "emission  source"  have 
been  replaced  by  "emission  unit"  to 
reflect  current  usage. 

2,500  gallon/year  Coating  Exemption 

Part  215  provides  for  VOM  content 
limitations  for  coating  operations. 
Previous  to  these  amendments,  section 
215.206  had  allowed  coating  plants  an 
exemption  from  coating  emission 
limitations  if  a  coating  plant's  emission 
of  VOM  is  limited  by  operating  permit 
to  not  exceed  22.7  megagrams/year  (25 
tons/year),  in  the  absence  of  air 


pollution  control  equipment.  The 
amendments  expand  the  exemption  to 
coating  plants  in  which  the  total  coating 
usage  does  not  exceed  9,463  liters/year 
(2,500  gallons/year). 

lEPA  knows  of  one  source  which 
would  be  affected  by  this  exemption, 
Sundstrand  Aerospace  Division  of 
Sundstrand  Corporation  (Sundstrand), 
in  Rockford.  Illinois.  Sundstrand  has 
two  coating  plants  in  which  the  majority 
of  the  VOM  emissions  come  from 
degreasing  rather  than  coating 
operations.  Since  the  definition  of 
"Coating  Plant"  at  section  211.1250 
includes  the  entire  building  in  which 
the  coating  occurs,  VOM  emissions  from 
all  emission  units  housed  in  the  same 
building  as  a  coating  unit  would  be 
included  in  determining  whether  the  25 
tons/year  exemption  would  apply  to 
that  coating  unit.  According  to  lEPA,  the 
two  Sundstrand  plants  have  been 
meeting  the  25  tons/year  exemption,  but 
caimot  increase  production  without 
losing  the  exemption.  Since  degreasing 
operations  are  already  subject  to  VOM 
emission  control  luider  Part  215,  lEPA 
does  not  believe  that  a  2,500  gallon/year 
coating  exemption  for  each  coating 
plant  would  negatively  impact  air 
quality.  Illinois  knows  of  no  other 
source  besides  Sundstrand  which  would 
be  impacted  by  this  new  exemption. 

Touch-up  and  Repair  Coating 
Exemption 

An  exemption  from  VOM  coating 
limitations  has  been  added  to  section 
215.206  for  touch-up  and  repair 
coatings.  The  exemption  provides  that 
touch-up  and  repair  coatings  are  exempt 
from  emission  limitations  provided  that 
the  source-wide  volimie  of  such 
coatings  does  not  exceed  0.95  liters  (1 
quart)  per  eight-hour  period,  or  exceed 
209  liters/year  for  any  rolling  twelve- 
month period.  "Touch-up  and  repair 
coating"  is  defined  as  any  coating  used 
to  cover  minor  scratches  and  nicks  that 
occur  during  manufacturing  or  assembly 
processes.  The  exemption  provision 
requires  certain  recordkeeping  and 
reporting  requirements  to  ensure  that 
the  exemption  is  properly  used.  This 
exemption  is  based  on  the  touch-up  and 
repair  coating  exemption  which  has 
been  added  to  Parts  218  and  219  imder 
section  218/219.208,  and  approved  as 
revisions  to  the  SIP  on  February  13, 
1996  (see  61  FR5511). 

Roadmaster  Site-Specific  Rule  Repealed 

Section  215.214  contains  a  site- 
specific  coating  rule  applicable  to  the 
Roadmaster  Corporation's  facility 
located  in  Olney,  Illinois.  Roadmaster 
has  indicated  to  lEPA  that  it  has  shut 
down  the  coalers  to  which  the  site- 


specific  rule  applies,  and  that  it  wishes 
to  have  the  site-specific  rule  withdrawn. 
The  rule  has  therefore  been  rep>ealed 
through  these  amendments. 

Perchloroethylene  Dry  Cleaner  Rule 
Repealed 

The  amendments  delete  all  regulatory 
requirements  pertaining  to 
perchloroethylene  dry  cleaners  found  in 
part  215.  Perchloroethylene  was 
delisted  as  a  VOM  by  the  EPA  on 
February  7, 1996  (see  61  FR  4588).  On 
February  7, 1997,  the  Board  adopted  a 
final  rulemaking  delisting 
perchloroethylene  as  VOM  under  State 
regulations.  The  State  has  deleted  the 
perchloroethylene  dry  cleaner 
requirements  from  Part  215  because  the 
rules  are  no  longer  necessary  given  that 
perchloroethylene  negligibly  contributes 
to  ozone  formation,  and  that 
perchloroethylene  dry  cleaners  are  now 
regulated  imder  National  Emission 
Standards  for  Hazardous  Air  Pollutant 
(NESHAP)  regulations  promulgated 
September  22, 1993  (58  FR  49354). 

n.  EPA  Review  of  SIP  Revision 

Section  110(1)  of  the  Clean  Air  Act 
(Act)  allows  EPA  to  approve  revisions  to 
the  SIP  as  long  as  the  revision  would 
not  interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  and  any 
other  applicable  requirement  under  the 
Act.  Since  the  part  215  rules  affect  only 
the  ozone  attainment  area,  Reasonably 
Available  Control  Technology  (RACT) 
or  Rate-Of-Progress  (ROP)  requirements 
for  VOM  rules  pursuant  to  section  182 
of  the  Act  do  not  apply.  Rather,  with 
this  SIP  revision,  EPA  needs  to 
determine  whether  these  rule 
amendments  will  interfere  with 
maintenance  of  the  ozone  National 
Ambient  Air  QuaHty  Standard  (NAAQS) 
in  the  Illinois  attainment  area. 

The  part  215  revision  relaxes  the  SIP 
in  three  areas:  the  2,500  gallon  coating 
exemption  for  coating  plants;  the  touch- 
up  and  repair  coating  exemption;  and 
the  deletion  of  perchloroethylene  dry 
cleaning  rules. 

The  2,500  gallon  coating  exemption  is 
expected  to  affect  only  two  coating 
plants  in  the  Illinois  attainment  area, 
both  controlled  by  Sundstrand 
Corporation.  The  lEPA  has  determined 
that  the  exemptions  should  not  impact 
air  quality  due  to  the  fact  that  no  other 
sources  are  known  to  be  affected  besides 
Sundstrand,  that  the  majority  of 
Simdstrand's  coating  plant  emissions 
are  controlled  under  degreasing  rules, 
and  the  general  applicability  threshold 
for  permitting  coating  plants  in  the 
Illinois  attainment  area  is  5,000  gallons. 
The  EPA  agrees  that  the  2,500  gallon 


coating  exemption  will  not  impact 
maintenance  of  the  ozone  NAAQS  in 
the  Illinois  attainment  area. 

As  for  the  touch-up  coating  and  repair 
exemption.  EPA  has  already  approved  a 
0.95  liter  (1  quart)  per  eight-hour/209 
liter  (55  gallons)  per  year  exemption  for 
touch  up  and  repair  coatings  for  the 
Illinois  nonattainment  areas,  and  such 
exemption  is  acceptable  under  EPA 
policy.  The  exemption  has  sufficient 
recordkeeping  and  reporting 
requirements  to  ensure  enforceability. 
EPA  finds  that  such  exemption  will  not 
impact  maintenance  of  the  ozone 
NAAQS  in  the  Illinois  attainment  area. 

Finally,  since  EPA  has  found 
perchloroethylene  emissions  negligibly 
contribute  to  ozone  formation, 
perchloroethylene  dry  cleaning  rules  are 
no  longer  necessary  to  maintain  the 
ozone  standard  in  the  Illinois 
attainment  area.  As  was  noted  in  EPA's 
February  7, 1996,  rulemaking  which 
delisted  perchloroethylene  as  a  VOC, 
EPA  believes  that  the  control  of 
perchloroethylene  under  NESHAP  rules 
is  the  proper  approach  to  controlling 
these  emissions. 

In  simimary,  the  exemptions  as  well 
as  other  changes  made  to  the  part  215 
amendments  are  approvable  under 
section  110(1)  of  the  Act. 

in.  Final  Rulemaking  Action 

In  this  rulemaking  action,  EPA 
approves  the  September  16, 1998, 
Illinois  SIP  revision  submittal,  which 
will  make  Part  215  VOM  attaiimient 
area  rule  amendments  federally 
enforceable.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubUcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should 
specified  adverse  written  comments  be 
filed. 

This  action  will  be  effective  without 
further  notice  unless  EPA  receives 
relevant  adverse  written  comment  by 
February  16, 1999.  Should  the  Agency 
receive  such  comments,  it  will  publish 
a  final  rule  informing  the  public  that 
this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  Should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  16, 1999. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 


12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  govemment<;.  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
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Federal  government  provides  the  funds 
necessary  to  pj  y  the  direct  compliance 
costs  incurred  by  the  tribal " 
governments.  Il  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Mana  jement  and  Budget,  in  a 
separately  ider  tified  section  of  the 
preamble  to  this  rule,  a  description  of 
the  extent  of  EfA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  i  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  thelneed  to  issue  the 
regulation.  In  Addition,  E.O.  13084 
requires  EPA  ti  develop  an  effective 
process  permitting  elected  and  other 
representative^  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  inpjut  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  ot  uniquely  affect  their 
communities.]  Today's  rule  does  not 
significantly  oi  uniquely  affect  the 
communities  otf  Indian  tribal 
governments.  Accordingly,  the 
requirements  elf  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatiiry  Flexibihty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flgxibility  analysis  of  any 
rule  subject  to  potice  and  comment 
rulemaking  re<^uirements  unless  the 
agency  certified  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  Include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goverrumental  jurisdictions.  This 
final  rule  will  pot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  becau^  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  t^at  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  nod  have  a  significant 
economic  impact  on  a  substantial 
number  of  sm4ll  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  u^der  the  Clean  Air  Act, 
preparation  of'flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  lAct  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Unioh  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)|2). 

F.  Unfunded  nfandates 

Under  Sectitn  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Mirch  22, 1995,  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  16,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  21, 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(145)  to  read  as 
follows: 

§  52.720    Identification  of  plan. 

•        *        *        *        • 

(c)*  •  • 

(145)  On  September  16, 1998,  the 
State  of  Illinois  submitted  amendments 
to  Volatile  Organic  Material  (VOM) 
rules  affecting  Illinois'  ozone  attainment 
area  (the  area  of  the  State  not  including 
the  Chicago  and  Metro-East  ozone 
nonattainment  areas).  The  amendments 
contain  various  deletions  of  obsolete 
provisions,  changes  of  some  word  usage 
to  comport  Part  215  with  other  Illinois 
VOM  regulations,  and  the  addition  of 
certain  exemptions  fi'om  VOM  coating 
requirements. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  215:  Organic  Material 
Emission  Standards  and  Limitations; 
Subpart  A:  General  Provisions,  215.104 
Definitions,  215.109  Monitoring  for 
Negligibly-Reactive  Compounds; 
Subpart  F:  Coating  Operations,  215.204 
Emission  Limitations  for  Manufacturing 
Plants,  215.205  Alternative  Emission 
Limitations,  215.206  Exemptions  fi-om 
Emission  Limitations,  215.207 
Compliance  by  Aggregation  of 
Emissions  Units,  215.211  Compliance 
Dates  and  Geographical  Areas,  215.212 
Compliance  Plan,  and  215.214 
Roadmaster  Emissions  Limitations 
(Repealed);  Subpart  Z:  Dry  Cleaners, 
215.601  Perchloroethylene  Dry  Cleaners 
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(Repealed).  215.602  Exemptions 
(Repealed),  215.603  Leaks  (Repealed), 
215.604  Compliance  Dates  and 
Geographical  areas  (Repealed),  215.605 
Compliance  Plan  (Repealed),  and 
215.606  Exception  to  Compliance  Plan 
(Repealed),  eimended  at  22  111.  Reg. 
11427,  effective  June  19. 1998. 

(FR  Doc.  99-1018  Filed  1-14-99;  8:45  am) 
BILUNQ  CODE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

PB  Docket  No.  97-05;  FCC  98-336] 

Allocation  and  Designation  of 
Spectmm  for  Fixed-Satellite  and 
Wireless  Services  In  the  36.0-51.4  GHz 
Frequency  Band,  and  Allocation  of 
Spectrum  In  the  37.0-38.0  GHz  and 
40.0-40.5  GHz  Band  for  Government 
Operations 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  By  this  Report  and  Order 
("Order")  the  Commission  adopts  a  plan 
for  non-Government  operations  in  the 
36.0-51.4  GHz  band  by  providing 
separate  primary  designations  for  non- 
Govemment  wireless  and  fixed-satellite 
services  throughout  the  band.  The 
Commission's  goal  is  to  provide  an 
overall  framework  for  commercial 
development  of  this  band  and  to  help 
such  development  to  occur  vnthout  the 
technical  constraints  that  result  from 
ubiquitous  wireless  and  satellite 
services  sharing  the  same  spectrum  on 
a  co-primary  basis.  The  rules  adopted  in 
this  Order  revise  the  U.S.  Table  of 
Frequency  Allocations  to  accommodate 
the  band  plan  and  to  address  certain 
Federal  Government  operations  in  the 
band. 

EFFECTIVE  DATE:  February  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Breig,  Planning  and  Negotiation 
Division,  International  Bureau,  (202) 
418-2156  or  via  electronic  mail: 
cbreig@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
(FCC  98-336),  adopted  December  17, 
1998,  and  released  December  23, 1998. 
The  complete  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  the  weekday  hours  of  9 
a.m.  and  4:30  p.m.  in  the  Commission's 
Reference  Center.  Room  239. 1919  M 
Street.  N.W.,  Washington,  DC,  or  copies 
may  be  purchased  from  the 
Commission's  duplicating  contractor. 
ITS,  Inc.,  2131  M  Street,  N.W., 


Washington,  DC  20036,  phone  (202) 
857-3800.  The  complete  text  is  also 
available  under  the  file  name 
fcc98336.txt  or  fcc98336.wp  on  the 
Commission's  internet  site  at  http:// 
wrww.  fcc.gov/Bureaus/Intemational/ 
Orders/1998. 

Summary  of  the  Report  and  Order 

1.  In  the  band  plan  the  Commission: 
(1)  designates  a  total  of  4  gigahertz  of 
spectrum  for  fixed-satellite  services 
("FSS")  use  on  a  primary  basis  in  the 
37.6-38.6  GHz,  40.0-41.0  GHz  and 
48.2-50.2  GHz  bands;  (2)  provides  a 
total  of  5.6  gigahertz  of  spectrum  for 
wireless  services  use  on  a  primary  basis, 
by  retaining  the  existing  wireless 
designations  in  the  38.6—40.0  GHz  and 
47.2—48.2  GHz  bands,  and  adding  new 
wireless  designations  on  a  primary  basis 
in  the  37.0-37.6  GHz,  41.0-42.5  GHz, 
46.9-47.0  GHz  and  50.4-51.4  GHz 
bands;  and  (3)  retains  the  existing 
designations  for  unlicensed  commercial 
vehicular  radar  in  the  46.7-46.9  GHz 
band  and  for  amateur  services  in  the 
47.0-47.2  GHz  band.  The  36.0-37.0 
GHz,  42.5-46.7  GHz,  and  50.2-50.4  GHz 
bands  remain  undesignated. 

2.  This  band  plan  is  the  same  as  that 
proposed  in  the  Notice  of  Proposed 
Rulemaking  ("NPRM")  in  this 
proceeding.  62  FR  16129  (April  4. 1997). 
with  three  exceptions.  First,  while  the 
NPRM  proposed  to  designate  the  37.5- 
37.6  GHz  (100  megahertz)  and  41.0-41.5 
GHz  (500  megahertz)  bands  for  FSS.  and 
the  38.5-38.6  GHz  (100  megahertz)  and 
40.0-40.5  GHz  (500  megahertz)  bands 
for  wireless  services,  in  this  Order  the 
Commission  reverses  these  service 
designations  and  instead  designates  the 
37.5-37.6  GHz  and  41.0-^1.5  GHz 
bands  for  wireless  services,  and  the 
38.5-38.6  GHz  and  40.0-^0.5  GHz 
bands  for  FSS.  Second,  while  the  NPRM 
proposed  to  provide  separate 
designations  for  Geostationary  Orbit 
fixed-satellite  service  ("GSO/FSS")  and 
Non-Geostationary  Orbit  fixed-satellite 
service  ("NGSO/FSS")  operations,  in 
this  Order  the  Commission  does  not 
make  such  additional  designations  at 
this  time,  because  it  is  not  known  the 
extent  to  which  GSO  and  NGSO 
operations  will  occupy  the  bands 
designated  for  FSS.  Third,  while  the 
NPRM  proposed  to  allow  "underlay" 
licenses,  i.e.,  the  licensing  of  a  second 
service  in  the  bands  designated  for  FSS, 
in  this  Order  the  Commission  finds  that 
imderlay  licenses  could  make  it  more 
difficult  to  administer  the  various 
services  and  could  increase  the 
potential  for  interference  between 
satellite  and  wireless  services. 
Accordingly,  underlay  licensing  is  not 
adopted  in  this  proceeding. 


3.  Further,  the  Order  revises  the  non- 
Govemment  column  of  the  U.S.  Table  of 
Frequency  Allocations  to  accommodate 
the  band  plan  by  adding  primary 
allocations  for  FSS  in  the  37.6-38.6  GHz 
and  40.5-41.0  GHz  bands  to 
accommodate  the  new  FSS  designations 
in  these  bands.  In  addition,  the 
Commission  upgrades  the  fixed  and 
mobile  allocations  in  the  41.0-42.5  GHz 
band  from  secondary  to  primary  status 
to  accommodate  the  new  wireless 
services  designation  in  this  band.  The 
Commission  also  adds  a  primary 
allocation  for  fixed  service  to  the 
existing  mobile  service  allocation  in  the 
46.9-47.0  GHz  band,  again  to 
accommodate  a  new  wireless  services 
designation. 

4.  Finally,  the  Commission  revises  the 
U.S.  Table  of  Allocations  to  address 
Government  operations  in  the  36.0-51.4 
GHz  band.  Specifically,  at  the  request  of 
the  National  Teleconununications  and 
Information  Administration  ("NTIA"), 
the  Order  adds  the  following  allocations 
to  the  Government  column  of  the  U.S. 
Table:  (1)  space  research  (space-to- 
Earth)  on  a  primary  basis  in  the  37.0- 
38.0  GHz  band;  (2)  space  research 
(Earth-to-space)  and  Earth  exploration- 
sateUite  ("EES")  (Earth-to-space),  both 
on  a  primary  basis,  in  the  40.0-40.5  GHz 
band;  and  (3)  EES  (space-to-Earth)  on  a 
secondary  basis  in  the  40.0—40.5  GHz 
band.  These  allocations  will  allow 
certain  additional  Government 
operations  in  the  band.  In  addition,  the 
Commission  also  reallocates  the  42.5- 
43.5  GHz  band  for  exclusive 
Government  use.  except  for  radio 
astronomy,  and  the  47.2—48.2  GHz  band 
for  exclusive  non-Government  use  to 
better  meet  the  needs  of  Government 
and  commercial  operators  in  this  band. 

5.  In  the  NPRM  the  Commission 
proposed  a  band  plan  that  would 
establish  an  overall  framework  for 
operations  in  the  36.0-51.4  GHz  band, 
liie  Commission  considered  such  a 
homework  necessary  because  of  the 
various  competing  proposals  involving 
frequencies  in  this  band,  the  two 
ongoing  rulemaking  proceedings,  and 
the  difficulties  inherent  in  sharing 
between  ubiquitous  wireless  and 
satellite  services.  The  Commission 
stated  that  a  band  plan  would  clarify  the 
relationship  among  the  various  ongoing 
proceedings,  ensure  that  all  proposed 
uses  were  given  due  consideration,  and 
help  to  foster  better  business  planning 
and  expeditious  development  of  this 
spectrum.  In  the  NPRM,  the 
Commission  proposed  to  designate  4 
gigahertz  of  spectnmi  for  FSS  on  a 
primary  basis  and  5.6  gieahertz  for 
wireless  services  on  a  pnmary  basis  out 
of  a  total  of  15.4  gigahertz  of  spectrum 
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in  the  band.  Thf  Commission  also 
proposed  to  rev  se  the  U.S.  Table  of 
Frequency  Alla;ations,  as  necessary,  to 
accommodate  tl  le  proposed 
designations.  In  response  to  a  request  by 
NTIA.  the  Commission  also  proposed  to 
adopt  new  Gov(  mment  allocations  in 
the  37.0-38.0  G  ^z  and  40.0-40.5  GHz 
bands. 

6.  In  develop!  ng  the  proposed  band 
plan,  the  Commission  considered  the 
requirements  on  existing  licensees  as 
well  as  the  requirements  for  both 
Mdreless  and  satellite  services  as  stated 
in  pending  applications  and  proposals. 
Furthermore,  noting  that  much  of  the 
band  is  allocated  on  a  co-primary  basis 
for  both  Goveminent  and  non- 
Govemment  use,  the  Commission 
requested  comment  on  the  practicality 
of  sharing  with  Government  users.  The 
Commission  al^o  stated  that  service  and 
licensing  rules  for  specific  bands  and 
specific  designations  for  wireless 
services  would  be  the  subject  of  separate 
ongoing  or  futute  rulemaking 
proceedings.  The  Commission 
subsequently  opened  a  satellite  filing 
window  from  Ji»ly  22,  1997  through 
September  26.  ^997  for  the  36.0-51.4 
GHz  band,  during  which  15  satellite 
appUcations  w^re  filed. 

7.  On  Septenlber  24.  1998.  NTIA  filed 
a  letter  proposing  that  the  42.5—43.5 
GHz  band  be  reallocated  for  exclusive 
Government  usfe  and  the  47.2-48.2  GHz 
band  be  reallocated  for  exclusive  non- 
Govemment  ust.  NTIA  stated  that  these 
reallocations  w|)uld  address 
Government  spectrum  requirements  in 
the  40  GHz  banjd.  while  assiuing 
commercial  bidders  that  the  47  GHz 
band  would  remain  usable  for 
commercial  operations.  The  request  was 
placed  on  Publjc  Notice  and  4 
comments  wer^  filed.  This  proposal  was 
adopted  by  the  Order. 

Final  Regulator  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").'  an  Initial 
Regulatory  Flejtibility  Analysis 
("IRFA")  was  incorporated  in  the  Notice 
of  Proposed  Ruje  Making  ("NPRM")  in 
IB  Docket  No.  97-95.2  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  NPRM,  including 
comment  on  the  IRFA.  This  present 
Final  Regidatoty  Flexibility  Analysis 
("FRFA")  confirms  to  the  RFA.^ 

'  See  5  U.S.C.  6oi  The  RFA.  see  5  U.S.C.  601  et. 
seq.,  has  Iwen  amended  by  the  Contract  With 
Ani«rica  Advancentent  Act  of  1996,  Puh.  L.  No. 
104-121.  110  Stat.  $47  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  the  >mall  Business  Regulatory 
Enforcement  Faimtss  Act  of  1996  (SBREFA). 


'See  12  FCC  Red 
>See5U.S.C60'-. 


10130.10149(1997). 


A.  Need  for  and  Objective  of  the  Rules 

9.  In  this  Report  and  Order  the 
Commission  provides  a  broad  plan  for 
use  of  the  36.0-51.4  GHz  band  that  we 
intend  to  follow  in  developing  domestic 
services  using  this  spectrum  in  order  to 
foster  better  business  planning  and 
expeditious  commercial  development  of 
this  spectrum.  We  allocate  spectrum  for 
fixed-satellite  uses,  and  wireless 
services  in  a  manner  that  minimizes 
disruption  to  existing  services. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

10.  No  comments  were  submitted  in 
direct  response  to  the  IRFA. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

11.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."*  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.*  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

12.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  FSS  licensees. 
Therefore,  the  applicable  definition  of 
smeill  entity  is  the  definition  imder  the 
Small  Business  Administration  ("SBA") 
rules  applicable  to  Commimications 
Services,  Not  Elsewhere  Classified.  This 
definition  provides  that  a  small  entity  is 
one  with  no  more  than  $11.0  million  in 
annual  receipts.*  According  to  Census 
Bureau  data,  there  are  848  firms  that  fall 
under  the  category  of  Communications 
Services,  Not  Elsewhere  Classified.  Of 
those,  approximately  775  reported 
aimual  receipts  of  $11  million  or  less 
and  qualify  as  small  entities.'  We  note 


«W.  601(6). 

'  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  IS  U.S.C. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  dennition(s)  in  the  Federal 
Regisier."  5  U.S.C  601(3). 

■  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4899. 

'  U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation. 


that  new  services  will  be  permitted 
under  the  adopted  designations  for  FSS, 
and  we  are  unable  at  this  time  to 
provide  a  more  precise  estimate  of  how 
many  potential  small  entities  will  be 
providing  these  services. 

13.  As  described,  the  designations  we 
hereby  adopt  will  also  permit  wireless 
services  to  use  this  spectrum.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
wireless  services  licensees.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons.^ 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  out  of 
a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.^  We  note  that  new  services 
vvrill  be  permitted  under  the  adopted 
designations  for  wireless  services,  and 
we  are  unable  at  this  time  to  provide  a 
more  precise  estimate  of  how  many 
potential  small  entities  will  be 
providing  these  services,  or  which 
wireless  services  will  be  utilized. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

14.  The  Commission  has  adopted 
rules  in  this  Order  that  involve  no 
reporting  requirements  at  this  time. 
Final  service  and  licensing  rules  will  be 
proposed  at  a  later  date. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

15.  The  NPRM  solicited  comment  on 
other  alternatives  such  as  other 
mechanisms  of  Govemment/non- 
Govemment  sharing  in  those  bands 
proposed  primarily  for  FSS  uses.  The 
NPRM  also  requested  comment  on 
whether  a  sufficient  amount  of  spectrum 
had  been  designated  for  wireless  and 
satellite  services  or  whether  a  different 
split  would  be  better. 

16.  This  Order  should  positively 
impact  both  large  and  small  businesses 
by  providing  additional  spectnmi  in 
which  to  provide  services.  Our 
decisions  do  not  displace  incumbent 
operators.  We  will  be  able  to  address 
small  business  concerns  regarding 
specific  sub-bands  as  we  proceed  to 


Conununications,  and  Utilities,  UC92-S-1,  Subject 
Series.  Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms:  1992.  SIC  Code  4899 
(issued  May  1995). 

■  13  CFR  121.201.  SIC  code  4812. 

« 1992  Census.  Series  UC92-S-1.  at  Table  5.  SIC 
code  4812. 
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establish  licensing  and  service  rules  for 
those  bands  in  other  proceedings. 

Report  to  Congress 

17.  The  Commission  will  send  a  copy 
of  the  Report  and  Order  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Report  and  Order,  including 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Report 
and  Order  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 

Ordering  Clauses 

18.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1,  4(i),  301,  302, 
303(e),  303(f),  303(g),  303(r),  304,  and 
307  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  303(g),  303(r),  304,  and 
307,  a  Report  and  Order,  as  described  in 
the  complete  text  of  FCC  98-336,  is 


adopted  and  Farts  2  and  25  of  the 
Commission's  Rules  are  amended  as 
specified. 

19.  It  is  further  ordered  that  the  rule 
amendments  shall  be  efl^ective  30  days 
after  publication  in  the  Federal 
Register. 

20.  Pursuant  to  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  604,  a  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  has  been  performed  regarding 
the  rules  adopted  in  this  Report  and 
Order.  It  is  fiurther  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  DiAdsion,  shall 
send  a  copy  of  this  Report  and  Order, 
including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects 

47  CFR  Part  2 

Satellite  communications.  Mobile, 
Fixed,  Fixed-Satellite. 

47  CFR  Part  25 

Satellite  communications.  Frequency 
bands. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Parts  2  and  25  of  title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  2— FREQUENCY  ALLCXJATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302.  303.  307  and 
336.  unless  otherwise  noted. 

2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  by 
removing  entries  beginning  with  36.0- 
37.0  GHz  through  50.4-51.4  GHz  and 
adding  new  entries  beginning  with 
36.0-37.0  GHz  through  50.4-51.4  GHz 
to  read  as  follows: 

S2.106    Tabi*  of  Frequency  Allocations. 


Intemational  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 
tion GHz 

Region  3— alloca- 
tion GHz 

Government 

Non-Government 

Rule  part(s) 

Special-use  fre- 

tion  GHz 

Allocation  GHz 

Allocation  GHz 

quenctes 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

36.0-37.0 

36.0-37.0 

36.0-37.0 

36.0-^7.0 

36.0-37.0 

EARTH  EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

RATION-SAT- 

RATION-SAT- 

RATION-SAT- 

RATION-SAT- 

RATION-SAT- 

ELLITE (pas- 

ELLITE (pas- 

ELLITE (pas- 

ELLITE (pas- 

ELLITE (pas- 

sive) 

sive) 

sive) 

sive) 

sive) 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

SPACE RE- 

SPACE RE- 

SEARCH (pas- 

SEARCH (pas- 

SEARCH (pas- 

SEARCH (pas- 

SEARCH (pas- 

sive) 

sive) 

sive) 

sive) 

sive) 

S5.149 

S5.149 

S5.149 

US263  US342 

US263  US342 

37.0-37.5 

37.0-37.5 

37.0-37.5 

37.0-37.5 

37.0-37.5 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

SPACE RE- 

SEARCH 

SEARCH 

SEARCH 

SEARCH 

(space-to-Earth) 

(space-to-Earth) 

(space-to-Earth) 

(space-to-Earth) 

37.5-37.6 

37.5-37.6 

37.&-37.6 

37.5-37.6 

37.5-37.6 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED-SATELLITE 

FIXED-SAT- 

FIXED-SAT- 

MOBILE 

MOBILE 

(space-to-Earth) 

ELLITE  (space- 
to-Earth) 

ELLITE  (space- 
to-Earth) 

MOBILE 

MOBILE 

MOBILE 

SPACE  RE- 
SEARCH 
(space-to-Earth) 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

SEARCH 

SEARCH 

SEARCH 

(space-to-Earth) 

(space-to-Earth) 

(space-to-Earth) 

Earth  Exploration- 

Earth  Exploratlorv 

Earth  Exploration- 

Satellite  (space- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 
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International  table 

United  States  table 

FCC  use  designators 

Region  1 — alloca» 

Region  2— alloca- 
tion GHz 

Region  3— alloca- 
tion GHz 

Govemnient 

Non-Government 

Rule  part(s) 

Special-use  fre- 

tionGHz 

Allocation  GHz 

Allocation  GHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

37.6-38.0 

37.6-38.0 

37.6-38.0 

37.6-38.0 

37.6-38.0 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED-SATELLIT 

E 

FIXED-SAT- 

FIXED-SAT- 

MOBILE 

MOBILE 

(space-to-Earth 

ELLITE  (space- 

ELLITE  (space- 

to-Earth) 

to-Earth) 

MOBILE 

MOBILE 

MOBILE 

SPACE  RE- 
SEARCH 
(space-to-Earth) 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

SATELLITE  COM- 
MUNICATIONS 
(25) 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

SEARCH 

SEARCH 

SEARCH 

(space-to-Earth 

(space-to-Earth) 

(space-to- Earth) 

Earth  Exp<oratJor>- 

Earth  Exploration- 

Earth  Exploration- 

Satellite  (space* 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

38.0-38.6 

38.0-38.6 

38.0-38.6 

38.0-38.6 

38.0-38.6 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED-SATELLIT 

: 

FIXED-SAT- 

FIXED-SAT- 

MOBILE 

FIXED-SAT- 

SATELLITE COM- 

(space-to-Earth 

ELLITE  (space- 

ELLITE  (space- 

ELLITE  (space- 

MUNICATION 

to-Earth) 

to-Earth) 

to-Earth) 

(25) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

Earth  Exploratiorn 

Earth  Exploration- 

Earth  Exploration- 

Satellite  (spacet 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

38.6-39.5 

38.6-39.5 

38.6-39.5 

38.6-39.5 

38.6-39.5 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED  MICRO- 
WAVE SERV- 
ICES (101) 

FIXED-SATELLIT 

: 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

Auxiliary Broad- 

(space-to-Earth 

ELLITE  (space- 
to-Earth) 

ELLITE  (space- 
to-Earth) 

ELLITE  (space- 
to-Earth) 

casting  (74) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

Earth  Exploration- 

Earth  Exploration- 

Earth  Exploration- 

US291 

US291 

Satellite  (spacet- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

39.&-40.0 

39.5-40.0 

39.5-iO.O 

39.5-40.0 

39.5-40.0 

FIXED 

FIXED 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

FIXED 

FIXED  MICRO- 
WAVE SERV- 
ICES (101) 

FIXED-SATELLIT 

— 

FIXED-SAT- 

FIXED-SAT- 

MOBILE-SAT- 

FIXED-SAT- 

Auxiliary Broad- 

(space-to-Earth 

ELLITE  (space- 

ELLITE  (space- 

ELLITE  (space- 

ELLITE  (space- 

casting  (74) 

to-Earth) 

to-Earth) 

to-Earth) 

to-Earth) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

ELLITE (space- 

ELLITE  (space- 

ELLITE  (space- 

ELLITE  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

to-Earth) 

Earth  Exploration- 

Earth  Exploration- 

Earth  Exploration- 

US291  G117 

US291 

Satellite  (space 

■ 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

40.0-40.5 

40.0-^0.5 

40.0-40.5 

40.0-40.5 

40.0-40.5 

SATELLITE  COM- 
MUNICATIONS 
(25) 

EARTH  EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

EARTH  EXPLO- 

FIXED-SAT- 

RATION-SAT- ; 

RATION-SAT- 

FiATION-SAT- 

RATION-SAT- 

ELLITE (space- 

ELLITE  (space- 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

to-Earth) 

to-Earth) 

to-space) 

to-space) 

to-space) 

FIXED 

FIXED 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 

FIXED-SATELLIT 

E 

FIXED-SAT- 

FIXED-SAT- 

MOBILE-SAT- 

(space-to-Eart^ 

ELLITE  (space- 
to-Earth) 

ELLITE  (space- 
to-Earth) 

ELLITE  (space- 
to-Earth) 

MOBILE 

MOBILE 

MOBILE 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

SPACE RE- 

ELLITE (space 

ELLITE  (space- 

ELLITE  (space- 

SEARCH 

to-Earth) 

to-Earth) 

to-Earth) 

(Earth-to-space) 
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International  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 
tion GHz 

Region  3— alloca- 
tion GHz 

Government 

Non-Government 

Rule  part(s) 

Special-use  fre- 

tion GHz 

Allocation  GHz 

Allocation  GHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

Earth Exploration- 

SEARCH  (Earth- 

SEARCH 

SEARCH 

Satellite  (space- 

to-space) 

(Earth-to-space) 

(Earth-to-space) 

to-Earth) 

Earth  Exploration- 

Earth  Exploration- 

Earth  Exploration- 

G117 

Satellite  (space- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

40.&-41.0 

40.5-41.0 

40.5^1.0 

40.5-41.0 

40.5-41.0 

BROADCASTING- 

BROADCASTING- 

BROADCASTING- 

BROADCASTING- 

SATELLITE  COM- 

SATELLITE 

SATELLITE 

SATELLITE 

SATELLITE 

MUNICATIONS 

BROADCASTING 

BROADCASTING 

BROADCASTING 

BROADCASTING 

(25) 

Fixed 

Fixed 

Fixed 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

Mobile 

Mobile 

Mobile 

US211 

Fixed 
US211 

41.0-42.5 

41.0-42.5 

41.0-42.5 

41.0^2.5 

41.0-^2.5 

BROADCASTING- 

BROADCASTING- 

BROADCASTING- 

BROADCASTING- 

SATELLITE 

SATELLITE 

SATELLITE 

SATELLITE 

BROADCASTING 

BROADCASTING 

BROADCASTING 

BROADCASTING 

Fixed 

Fixed 

Fixed 

Fixed 

Mobile 

Mobile 

Mobile 

US211 

Mobile 
US211 

42.5-43.5 

42.5-^.5 

42.5-43.5 

42.5-43.5 

42.5-43.5 

FIXED 

FIXED 

FIXED 

FIXED 

RADIO  ASTRON- 
OMY 

FIXED-SATELLITE 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

(Earth-to-space) 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

S5.552 

to-space) 
S5.552 

to-space) 
S5.552 

to-space) 

MOBILE  except 

MOBILE  except 

MOBILE  except 

MOBILE  except 

aeronautical  mo- 

aeronautical 

aeronautical 

aeronautical 

bile 

mobile 

mobile 

mobile 

RADIO  ASTRON- 

RADIO ASTRON- 

RADIO ASTRON- 

RADIO ASTRON- 

OMY 

OMY 

OMY 

OMY 

S5.149 

S5.149 

S5.149 

US342 

43.5-45.5 

43.5-45.5 

43.5^5.5 

43.5-45.5 

43.5-45.5 

MOBILE  S5.553 

MOBILE  S5.553 

MOBILE  S5.553 

FIXED-SAT- 
ELLITE (Earth- 
to-space) 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

ELLITE 

ELLITE 

ELUTE 

ELLITE  (Earth- 
to-space) 

^-^ 

"^^ 

RADIO- 

RADIO- 

RADIO- 

NAVIGATION 

NAVIGATION 

NAVIGATION 

RADIO- 

RADIO- 

RADIO- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

SATELLITE 

SATELLITE 

SATELLITE 

S5.554 

S5.564 

S5.554 

G117 

45.5-46.9 

45.5-46.9 

45.5-46.9 

45.5-46.9 

45.5-46.9 

MOBILE  S5.553 

MOBILE  S5.553 

MOBILE  S5.553 

MOBILE 

MOBILE 

RADIO  FRE- 
QUENCY DE- 
VICES (15) 

^ 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

ELLITE 

ELLITE 

ELLITE 

ELLITE  (Earth- 
to-space) 

ELLITE  (Earth- 
to-space) 

RADIO- 

RADIO- 

RADIO- 

NAVIGATION 

NAVIGATION 

NAVIGATION 

RADIO- 

RADIO- 

RADIO- 

RADIO- 

RADIO- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

SATELLITE 

SATELLITE 

SATELLITE 

SATELLITE 

SATELLITE 

S5.554 

S5.554 

S5.554 

S5.554 

S5.554 
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International  table 

United  States  table 

FCC  use  designators 

Region  1— alloca 

■ 

Region  2— alloca- 
tion GHz 

Region  3 — alloca- 
tion GHz 

Government 

NorvGovemment 

Rule  part(s) 

Special-use  fre- 

tion GHz 

Allocation  GHz 

Allocation  GHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

46.9-47.0 

46.9-47.0 

46.9-^7.0 

46.9-47.0 

46.9-47.0 

FIXED 

MOBILE  S5.553 

MOBILE  S5.553 

MOBILE  S5.553 

MOBILE 

MOBILE 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 

ELLITE 

ELLITE 

ELLITE 

ELLITE  (Earth- 
to-space) 

ELLITE  (Earth- 
to-space) 

RADIO- 

RADIO- 

RADIO- 

NAVIGATION 

NAVIGATION 

NAVIGATION 

RADIO- 

RADIO- 

RADIO- 

RADIO- 

RADIO- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

NAVIGATION- 

SATELLITE 

SATELLITE 

SATELLITE 

SATELLITE 

SATELLITE 

S5.554 

S5.554 

S5.554 

S5.554 

S5.554 

47.0-^7.2 

47.0-47.2 

47.0-^7.2 

47.0-47.2 

47.0-47.2 

AMATEUR 

AMATEUR 

AMATEUR 

AMATEUR 

AMATEUR  (97) 

AMATEUR-SAT-  j 

AMATEUR-SAT- 

AMATEUR-SAT- 

AMATEUR-SAT- 

ELLITE 

ELLITE 

ELLITE 

ELLITE 

47.2-^8.2 

47.2-*8.2 

47.2-48.2 

47.2-48.2 

47.2-48.2 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED-SATELLIT 

E 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

(Earth-to-space 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

S5.552 

to-space) 
S5.552 

to-space) 
S5.552 

to-space) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 
S5.555  US264 
US297 

S5.149  S5.340 

S5.149  S5.340 

S5.149  S5.340 

US342 

S5.555 

S5.555 

S5.555 

48.2-60.2 

48.2-50.2 

48.2-50.2 

48.2-50.2 

48.2-50.2 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

SATELLITE  COM- 
MUNICATIONS 
(25) 

FIXED-SATELLIT 

E 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

(Earth-to-space 

1 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

S5.552 

to-space) 
S5.552 

to-space) 
S5.552 

to-space) 

to-space) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 
S5.555  US264 
US297 

MOBILE 
S5.555  US264 
US297 

85.149  S5.340 

S5.149S5.340 

S5.149  S5.340 

US342 

US342 

35.555 

S5.555 

S5.555 

50.2-50.4 

50.2-50.4 

50.2-50.4 

50.2-50.4 

50.2-50.4 

EARTH  EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

EARTH EXPLO- 

RATION-SAT- 

RATION-SAT- 

RATION-SAT- 

RATION-SAT- 

RATION-SAT- 

ELLITE (pas- 

ELLITE (pas- 

ELLITE (pas- 

ELLITE (pas- 

ELLITE (pas- 

sive) 

sive) 

sive) 

sive) 

sive) 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

SPACE RE- 

SPACE RE- 

SEARCH (pas- 

SEARCH (pa.s- 

SEARCH  (pas- 

SEARCH (pas- 

SEARCH (pas- 

sive) 

sive) 

sive) 

sive) 
US263 

sive) 
US263 

50.4-51 .4 

50.4-51.4 

5a.4-51.4 

50.4-51.4 

50.4-51 .4 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED 

FIXED-SATELLH 

E 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

(Earth-to-spac< 

) 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

ELLITE  (Earth- 

a 

to-space) 

to-space) 

to-space) 

to-space) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

Mobile-Satellite    ; 

Mobile-Satellite 

Mobile-Satellite 

Mobile-Satellite 

Mobile-Satellite 

(Earth-to-spac^) 

(Earth-to-space) 

(Earth-to-space) 

(Earth-to-space) 
G117 

(Earth-to-space) 

• 

• 

• 

• 

• 

* 

• 
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3.  In  the  International  Footnotes 
under  heading  I.  New  "S"  Numbering 
Scheme,  add  footnotes  S5.340.  S5.552, 
S5.553.  S5.554.  and  S5.555  in  numerical 
order  to  read  as  follows: 

International  Footnotes 


I.  New  "S"  Niunbering  Scheme 

***** 

S5.340    All  emissions  are  prohibited 
in  the  following  bands: 

1400-1427  MHz. 

2690-2700  MHz  except  those  provided 

for  by  Nos.  S5.421  and  85.422. 
10.68-10.7  GHz  except  those  provided 

for  by  No.  S5.483. 
15.35-15.4  GHz  except  those  provided 

for  by  No.  S5.511. 
23.6-24  GHz, 
31.3-31.5  GHz, 
31.5-31.8  GHz  in  Region  2. 
48.94—49.04  GHz  from  airborne  stations. 
51.4-54.25  GHz. 
58.2-59  GHz. 
64-65  GHz, 
86-92  GHz, 
105-116  GHz, 
140.69-140.98  GHz  from  airborne 

stations  and  from  space  stations  in  the 

space-to-Earth  direction, 
182-185  GHz  except  those  provided  for 

by  No.  S5.563, 
217-231  GHz. 
***** 

55.552  The  allocation  of  the 
spectrum  for  the  fixed-satellite  service 
in  the  bands  42.5-43.5  GHz  and  47.2- 
50.2  GHz  for  Earth-to-space 
transmission  is  greater  than  that  in  the 
band  37.5-39.5  GHz  for  space-to-Earth 
transmission  in  order  to  accommodate 
feeder  links  to  broadcasting  satellites. 
Administrations  are  urged  to  take  all 
practicable  steps  to  reserve  the  band 
47.2-49.2  GHz  for  feeder  Unks  for  the 
broadcasting-satelhte  service  operating 
in  the  band  40.5-42.5  GHz. 

55.553  In  the  bands  43.5-47  GHz, 
66-71  GHz,  95-100  GHz,  134-142  GHz, 
190-200  GHz  and  252-265  GHz, 
stations  in  the  land  mobile  service  may 
be  operated  subject  to  not  causing 
harmful  interference  to  the  space 
radiocommunication  services  to  which 
these  bands  are  allocated  (see  No. 
S5.43). 

55.554  In  the  bands  43.5-47  GHz, 
66-71  GHz,  95-100  GHz,  134-142  GHz, 
190-200  GHz  and  252-265  GHz, 
satellite  links  connecting  land  stations 
at  specified  fixed  points  are  also 
authorized  when  used  in  conjimction 
with  the  mobile-satelhte  service  or  the 
radionavigation-satelhte  service. 

85.555  Additional  allocation:  the 
bands  48.94-49.04  GHz,  97.88-98.08 


GHz,  140.69-140.98  GHz,  144.68- 
144.98  GHz.  145.45-145.75  GHz. 
146.82-147.12  GHz.  250-251  GHz  and 
262.24-262.76  GHz  are  also  allocated  to 
the  radio  astronomy  service  on  a 
primary  basis. 
***** 

4.  In  the  International  Footnotes 
under  heading  II.  Old  Numbering 
Scheme,  remove  footnotes  898.  899. 
900.  and  901. 

5.  In  the  United  States  (US)  Footnotes 
Add  footnote  US342  as  follows: 

United  States  (US)  Footnotes 

***** 

US342    In  making  assignments  to 
stations  of  other  services  to  which  the 
bands: 

13360-13410  kHz 
37.5-38.25  MHz 
322-328.6  MHz* 
1330-1400  MHz* 
1610.6-1613.8  MHz* 
1660-1670  MHz 
3260-3267  MHz* 
3332-3339  MHz* 
3345.8-3352.5  MHz* 
4825^835  MHz* 
14.47-14.5  GHz* 
22.01-22.21  GHz* 
22.21-22.5  GHz 
22.81-22.86  GHz* 
23.07-23.12  GHz* 
31.2-31.3  GHz 
36.43-36.5  GHz* 
42.5-43.5  GHz 
48.94-49.04  GHz* 
97.88-98.08  GHz* 
140.69-140.98  GHz* 
144.68-144.98  GHz* 
145.45-145.75  GHz* 
146.82-147.12  GHz* 
262.24-262.76  GHz* 
265-275  GHz 

are  allocated  (*  indicates  radio 
astronomy  use  for  spectral  line 
observations),  all  practicable  steps  shall 
be  taken  to  protect  the  radio  astronomy 
service  from  harmful  interference. 
Emissions  from  spacebome  or  airborne 
stations  can  be  particularly  serious 
sources  of  interference  to  the  radio 
astronomy  service  (see  Nos.  343/S4.5 
and  344/S4.6  and  Article  36/S29  of  the 
ITU  Radio  RegulaUons). 


PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sec.  303,  47  U.S.C.  303.  47  U.S.C. 
sections  154,  301,  302,  303.  307,  309,  and 
332.  unless  otherwise  noted. 

2.  The  table  and  footnotes  in 
paragraph  25.202(a)(1)  are  revised  to 
read  as  follows: 


§  25.202    Frequencies,  frequency  tolerance 
and  emisston  limitations. 

(a)(1)  Frequency  bands.  TTie  following 
frequencies  are  available  for  use  by  the 
fixed-satellite  service.  Precise 
&«quencies  and  bandwidths  of  emission 
shall  be  assigned  on  a  case-by-case 
basis. 


Space-to-Eartti  (GHz) 

Earth-to-space  (GHz) 

3.7-4.2 ' 

'  5.92S-6.425 

'•2  10.95-11.2 

«13.7S-14.0 

'M  1.45-1 1.7 

M4.0-142 

11. 7-1 2.2  J 

14.2-14.5 

17.7-19.7' 

'  27.5-29.5 

19.7-20.2 

29.5-30.0 

37.6-38.6 

48.2-50.2 

40.0-41.0 

'  This  band  is  shared  coequally  with  terres- 
trial radiocommunication  services. 

*  Use  of  this  t>and  by  the  fixed-satellite  serv- 
ice is  limited  to  international  systems,  i.e., 
other  than  domestic  systems. 

3  Use  of  this  band  by  the  fixed-satellite  serv- 
ice in  Region  2  is  limited  to  national  and  sda- 
regional  systems.  Fixed-satellite  transponders 
may  be  used  additionally  for  transmissions  in 
the  broadcasting-satellite  service. 

*  This  band  is  shared  on  an  equal  t)asis  with 
the  Government  radiolocation  service,  grand- 
fatt>ered  space  stations  in  tfie  Tracking  and 
Data  Relay  Satellite  System,  and  until  January 
1 ,  2000.  spacetx)rr»e  sensors. 

*  In  this  band,  stations  in  the  radionavigation 
service  shall  operate  on  a  secondary  ttasis  to 
the  fixed-satellite  service. 


[FR  Doc.  99-974  Filed  1-14-99;  8:45  am) 
BILUNG  CODE  6712-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  98-346] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  we  grant 
the  Rural  Health  Care  Corporation's 
request  to  reconsider  the  Commission's 
decision  regarding  the  funding  year  for 
the  nu-al  health  care  universal  service 
support  mechanism.  We  conclude  that 
the  pubUc  interest  will  be  served  by 
changing  the  funding  year  for  the  rural 
health  care  universal  service  support 
mechanism  from  a  calendar  year  cycle 
(January  1-December  31)  to  a  fiscal  year 
cycle  (July  1-June  30),  and  extending 
the  first  funding  year  by  six  months  to 
Jime  30, 1999.  Moreover,  we  conclude 
that  the  transition  to  a  fiscal  year  cycle 
should  be  implemented  immediately. 
The  intended  effect  is  to  have  the 
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applications  submitted  during  the  initial 
75-day  filing  window  and  approved  for 
funding  will  be  funded  through  June  30, 
1999,  within  the  funding  limitations 
adopted. 

DATES:  Effective  January  15,  1999. 
FOfl  FURTHER  INfORIMATION  CONTACT:  Jack 
Zinman,  Attoniey,  Common  Carrier 
Bureau,  Accounting  Policy  Division, 
(202)  418-740fl|. 

SUPPl£MENTARy  INFORMATION:  This  is  a 
summary  of  th0  Commission's 
document  released  on  December  31, 
1998.  The  full  iext  of  this  document  is 
available  for  public  inspection  during 
regular  busine^  hours  in  the  FCC 
Reference  Center,  Room  239, 1919  M 
Street.  N.W.,  Washington,  D.C.,  20554. 

Summary  of  N^th  Order  on 
Reconsideratioii  in  CC  Docket  No.  96- 
45 

/.  Discussion 

1.  We  find  that  the  public  interest  will 
be  served  by  ch  anging  the  funding  year 
for  the  rural  he  ilth  care  imiversal 
service  support  mechanism  from  a 
calendar  year  cycle  (January  1- 
December  31)  tp  a  fiscal  year  cycle  that 
will  run  from  July  1-June  30,  and 
extending  the  first  funding  period  by  six 
months  to  JimeJ30, 1999.  We  conclude 
that  the  trsmsition  to  a  fiscal  year  should 
be  implemented  immediately.  In  order 
to  accommodatie  the  transition  to  a  fiscal 
year  funding  cycle,  the  first  funding 
period  will  be  ihe  18-month  period  from 
January  1, 199^  through  June  30, 1999. 
The  second  funding  period  will  begin 
on  July  1, 19991  Applications  that  were 
submitted  duri^ig  the  initial  75-day 
filing  window  $nd  approved  for  funding 
by  the  rural  heilth  care  support 
mechanism  will  be  funded  through  June 
30, 1999,  to  th^  extent  permitted  by 
funding  constrtints.  We  direct  the  Rural 
Health  Care  Corporation  (RHCC),  in 
consultation  widi  the  Universal  Service 
Administrativq  Company  (USAC)  and 
the  Common  Carrier  Bureau,  to  estabUsh 
a  filing  window  for  the  next  fiscal  year, 
to  open  on  Maich  1,  1999.  Parties 
seeking  suppoijt  for  the  second  funding 
period  may  begin  to  file  applications  on 
March  1,  1999.  We  also  conclude  that 
RHCC  should  determine  the  length  of 
that  window,  apd  resolve  other 
administrative  (matters  necessary  to 
implement  a  filing  window  in 
consultation  with  the  Common  Carrier 
Bureau.  Upon  consummation  of  the 
merger,  USAC  phall  assiune  RHCC's  role 
in  implementing  these  directives. 

2.  We  have  decided  to  extend  the 
initial  funding  [period  and  implement  a 
fiscal  year  funding  cycle  for  rural  health 
care,  and  to  transition  to  this  approach 
immediately,  fbr  several  reasons.  We 


agree  with  RHCC  that  applicants  vtrill 
benefit  from  the  six-month  extension. 
Although  RHCC  has  received  more  than 
2,500  applications  for  support,  very  few 
rural  health  care  providers  (RHCPs) 
have  completed  the  application  process. 
The  transition  to  the  fiscal  year  funding 
cycle  adopted  herein  will  afford 
applicants  an  opportunity  to  conclude 
negotiations  with  telecommunications 
service  providers,  and  take  advemtage  of 
the  resources  that  they  have  already 
invested  in  the  application  process. 

3.  We  also  agree  with  RHCC  that 
granting  the  extension  will  provide  an 
opportunity  to  implement  changes  that 
may  be  identified  in  the  near  future  to 
further  enhance  the  operation  of  the 
rural  health  care  universal  service 
support  mechanism.  Specifically,  we 
recently  directed  USAC  to  evaluate 
anticipated  demand  for  1999,  and 
review  the  operations  of  the  rural  health 
care  support  mechanism  to  improve  the 
opportunities  for  eligible  niia\  health 
care  providers  to  take  advantage  of  the 
support  mechanism.  We  further  directed 
that  USAC  submit  the  results  of  such 
evaluation  to  the  Commission  by  March 
1,  1999.  A  six-month  extension  of  the 
initial  funding  period  will  provide 
RHCC,  USAC,  and  the  Commission  with 
additional  time  to  implement  any  such 
changes  prior  to  the  commencement  of 
the  second  funding  period. 

4.  In  addition,  our  decision  to  adopt 
a  fiscal  year  funding  period  will 
synchronize  the  rural  health  care 
universal  service  support  mechanism 
with  the  budgetary  and  planning  cycle 
of  the  schools  and  libraries  universal 
service  support  mechanism.  This 
coordination  of  support  mechanisms 
will  simphfy  USAC's  tasks  of  tracking 
collections,  processing  accumulated 
credits,  and  complying  with  financial 
reporting  requirements.  USAC  also 
believes  that  consistency  of  year  end 
close  of  books  will  provide  the 
additional  benefit  of  minimizing  the 
fi^quency  of  disruptions  therefrom. 

5.  Moreover,  we  find  that,  as  noted  in 
the  Fifth  Order  on  Reconsideration,  63 
FR  143088  (August  12,  1998),  using  a 
fiscal  year  funding  cycle  will  ease  the 
administrative  burden  on  carriers  by 
aligning  universal  service  contribution 
levels  with  the  local  exchange  carrier 
annual  access  tariff  filing  schedule. 
Under  our  rules,  local  exchange  carriers 
file  their  annual  tariffs  to  be  effective 
July  1  of  each  year.  One  piece  of 
information  these  companies  require  in 
order  to  file  their  tariffs  is  the  universal 
service  contribution  factors. 

6.  Additionally,  we  disagree  with  the 
U.S.  Department  of  Health  and  Human 
Services  (HHS)  concern  that  granting 
RHCC's  request  for  a  six-month 


extension  will  result  in  less  money 
being  available  for  the  support 
mechanism.  It  is  anticipated  that  the 
rural  health  care  support  mechanism 
will  have  a  balance  of  approximately 
$85.5  million  at  the  end  of  the  fourth 
quarter  of  1998.  As  discussed  in  the 
Contribution  Factors  Public  Notice,  we 
directed  that  half  of  this  amount  be  used 
to  reduce  the  amount  of  contributions 
collected  during  the  first  quarter  of 
1999.  We  further  directed  that  once 
USAC  has  completed  its  evaluation  of 
rural  health  care  funding  needs,  the 
amount  remaining  in  the  account,  net  of 
expected  1999  funding  requirements,  be 
used  to  reduce  subsequent  contribution 
factors.  In  light  of  current  estimates  of 
demand  for  support,  as  discussed  in  the 
Contribution  Factors  Public  Notice,  we 
conclude  that  there  is  sufficient  funding 
for  the  rural  health  care  support 
mechanism.  HHS  also  believes  that 
there  may  be  confusion  as  to  whether 
additional  providers  may  apply  for 
support  during  the  six-month  extension 
period,  and  if  they  are  not  permitted  to 
do  so,  then  the  extension  may  be 
perceived  as  a  delay.  We  are  moving  the 
start  date  for  the  second  funding  period, 
which  should  ameliorate  the  concerns 
of  additional  providers  who  wish  to 
apply  for  support.  Moreover,  we  reject 
the  alternative  "grandfather"  approach 
suggested  by  HHS.  As  previously 
explained,  HHS  suggests  considering 
any  pending  initial  funding  period 
applications  in  the  second  funding 
period,  thus  eliminating  the  need  for 
applicants  to  resubmit  those 
applications.  Under  such  an  approach, 
the  rural  health  care  mechanism's 
second  funding  period  would  begin  on 
January  1, 1999.  We  would  therefore  be 
unable  to  convert  the  mechanism  to  a 
fiscal  year  cycle,  and  we  would  forgo   - 
the  administrative  benefits  of  such  a 
conversion.  Thus,  we  continue  to 
believe  that  granting  RHCC's  request  is 
in  the  public  interest. 

7.  To  accomplish  the  changes 
requested  by  RHCC,  we  conclude  that, 
for  appUcations  filed  within  the  initial 
75-day  filing  window,  the  Administrator 
shall  make  funding  commitments 
effective  for  services  provided  no  earlier 
than  January  1, 1998.  These  services 
will  be  funded  at  the  approved  monthly 
level  through  June  30, 1999.  We 
conclude  that  this  approach  is 
reasonable  because  telecommunications 
services  and  Internet  access  are 
generally  provided  at  regular,  monthly 
intervals  and  are  billed  on  a  monthly, 
recurring  basis. 

8.  The  transition  from  a  calendar  year 
to  a  fiscal  year  also  requires  that  we 
amend  our  rules  concerning  the 
acceptance  of  funding  requests.  The 
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universal  service  funding  period  for 
RHCPs  presently  rims  from  January  1  to 
December  31.  Section  54.623(c)  of  the 
Commission's  rules  permits  RHCPs  to 
begin  to  apply  for  support  on  July  1 
prior  to  each  funding  period.  The  1998 
funding  period,  which  by  this  Order  we 
extend  to  June  30, 1999,  is  the  first 
funding  period  during  which  the 
universal  service  mechanism  designed 
to  benefit  RHCPs  is  in  place.  The  RHCC, 
the  entity  currently  charged  with 
administering  the  application  process, 
did  not  begin  accepting  applications 
from  health  care  providers  for  the  first 
funding  period  until  May  1, 1998, 
largely  due  to  the  challenges  of 
implementing  a  new  universal  service 
support  mechanism.  As  a  result  of  this 
delay,  RHCC  was  not  able  to  accept 
applications  for  the  second  funding 
period  beginning  on  July  1,  1998,  and  to 
date,  has  not  opened  a  filing  window  for 
the  second  funding  period  nor  received 
applications  for  support  for  the  second 
funding  period.  Thus,  we  need  to 
establish  a  new  start  date  for  the 
application  process  for  the  second 
funding  period. 

9.  We  conclude  that  a  start  date  of 
March  1, 1999,  for  the  appHcation 
process  for  the  second  funding  period 
will  serve  the  public  interest.  Moving 
the  start  date  to  March  1, 1999,  will  give 
applicants  sufficient  time  to  complete 
their  applications  for  the  first  funding 
period  before  they  are  required  to 
submit  applications  for  the  second 
funding  period.  In  addition,  moving  the 
start  date  to  March  1,  1999,  will  allow 
applicants  an  opportunity  to  assess  the 
sufficiency  of  the  supported  services 
they  receive  in  the  first  funding  period 
before  they  are  asked  to  declare  which 
services  they  will  require  in  the  second 
funding  period.  Accordingly,  we  find 
that  the  public  interest  will  be  served  by 
amending  section  54.623(c)  of  the 
Commission's  rules  and  moving  the 
commencement  of  the  application 
process  for  the  second  funding  period 
fi-om  July  1, 1998.  to  March  1. 1999. 

10.  The  transition  to  a  fiscal  year 
funding  cycle  adopted  herein  further 
requires  that  we  reconsider  on  our  own 
motion  the  limitation  on  the  exemption 
from  competitive  bidding  for  voluntary 
extensions  of  contracts.  Our  rules 
currently  provide  that  voluntary 
extensions  of  existing  contracts  are  not 
exempt  from  the  competitive  bidding 
rules.  To  accomplish  an  orderly 
transition  to  the  fiscal  year  funding 
cycle,  however,  we  conclude  that  we 
must  allow  existing  contracts  that  have 
a  termination  date  between  December 
31,  1998  and  June  30, 1999  to  be 
voluntarily  extended  to  a  date  no  later 
than  June  30. 1999.  Although  volimtary 


extensions  of  contracts  generally  are  not 
exempt  from  the  competitive  bidding 
requirement,  we  adopt  this  limited 
exception  for  voluntary  extensions  of 
contracts  up  to  June  30,  1999.  To  hold 
otherwise  would  result  in  RHCPs  either 
having  to  participate  in  competitive 
bidding  for  only  a  six-month  service 
period,  or  not  being  eligible  for  support 
for  that  six-month  period.  We  conclude 
that  either  result  would  be  both 
administratively  and  financially 
unworkable  for  RHCPs.  Thus,  we  find 
that  the  public  interest  will  be  served  by 
amending  the  exemption  from  the 
competitive  bidding  requirements  found 
in  section  54.603  of  the  commission's 
rules,  to  allow  RHCPs  that  filed 
applications  within  the  75-day  initial 
filing  window  to  extend  voluntarily,  to 
a  date  no  later  than  June  30, 1999, 
existing  contracts  that  otherwise  would 
terminate  between  December  31,  1998 
and  June  30,  1999. 

11.  We  conclude  that  the  amendments 
to  our  rules  adopted  herein  shall  be 
effective  upon  publication  in  the 
Federal  Register.  In  this  Order,  we 
adopt  amendments  that  change  the 
funding  period  for  the  rural  health  care 
support  mechanism  from  a  calendar 
year  cycle  (January  1-December  31)  to  a 
fiscal  year  cycle  (July  1-June  30),  and 
extend  the  first  funding  year  for  the 
rural  health  care  support  mechanism  by 
six  months  to  June  30,  1999.  Thus,  these 
amendments  must  take  effect  before  the 
rural  health  care  support  mechanism's 
first  funding  year  expires  on  December 
31,  1998.  Additionally,  compliance  with 
these  amendments  requires  preparation 
only  by  USAC  and  RHCC.  These  entities 
will  have  actual  notice  of  their 
obligations  when  the  Commission 
adopts  this  Order,  and  both  entities  will 
be  able  to  comply  with  these 
amendments  in  a  short  amount  of  time. 
Accordingly,  pursuant  to  the 
Administrative  Procedure  Act,  we  find 
good  cause  to  depart  from  the  general 
requirement  that  final  rules  take  effect 
not  less  than  thirty  days  after  their 
publication  in  the  Federal  Register. 

//.  Supplemental  Final  Regulatory 
Flexibility  Analysis 

12.  In  compliance  with  the  Regulatory 
Flexibility  Act  (RFA),  this  Supplemental 
Final  Regulatory  Flexibility  Analysis 
(SFRFA)  supplements  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
included  in  the  Universal  Service  Order, 
62  FR  32862  (June  17.  1997),  only  to  the 
extent  that  changes  to  that  Order 
adopted  herein  on  reconsideration 
require  changes  in  the  conclusions 
reached  in  the  FRFA.  As  required  by 
section  603  RFA,  5  U.S.C.  603,  the 
FRFA  was  preceded  by  an  Initial 


Regulatory  Flexibility  Analysis  (IRFA) 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  and  Order  Establishing  the 
Joint  Board  (NPRM),  and  an  IRFA. 
prepared  in  connection  with  the 
Recommended  Decision,  which  sought 
written  public  comment  on  the 
proposals  in  the  NPRM  and  the 
Recommended  Decision. 

A.  Need  for  and  Objectives  of  this  Order 

13.  The  Commission  is  required  by 
section  254  of  the  Act  to  promulgate 
rules  to  implement  promptly  the 
universal  service  provisions  of  section 
254.  On  May  8,  1997,  the  Commission 
adopted  rules  whose  principal  goal  is  to 
reform  our  system  of  universal  service 
support  mechanisms  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  In 
this  Order,  we  reconsider  one  aspect  of 
those  rules.  To  give  RHCPs  an 
opportunity  to  complete  the  application 
process  during  the  first  funding  period, 
we  grant  the  request  to  reconsider  the 
funding  cycle  for  RHCPs.  We  conclude 
that  the  public  interest  will  be  served  by 
changing  the  funding  year  for  the  rural 
health  care  universal  service  support 
mechanism  from  a  calendar  year  cycle 
to  a  fiscal  year  cycle  running  from  July 

1  to  June  30,  and  extending  the  first 
funding  year  by  six  months  to  June  30. 
1999.  Moreover,  this  change  to  a  fiscal 
year  funding  cycle  will  synchronize  the 
budgetary  and  plamiing  cycles  of  the 
rural  health  care  and  schools  and 
libraries  universal  service  support 
mechanisms,  and  will  align  universal 
service  contribution  levels  with 
projected  reductions  in  access  charges. 

B.  Summary  and  Analysis  of  the 
Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  FRFA 

14.  Nine  entities  filed  comments  in 
response  to  the  Public  Notice  released 
on  December  8,  1998.  The 
overwhelming  majority  support  RHCC's 
request  to  extend  its  initial  funding  year 
to  June  30, 1999.  One  commenter,  HHS, 
expressed  concerns  about  the  amount  of 
funding  available  and  the  ability  of 
adHitional  providers  to  apply  for 
support  if  the  rural  health  care 
mechanism's  funding  year  is  extended 
through  June  30,  1999.  As  previously 
discussed  and  in  the  Contribution 
Factors  Public  Notice,  there  is  sufficient 
funding  for  the  support  mechanism,  and 
the  Commission  has  taken  steps  to 
ensure  that  additional  providers  will  be 
able  to  apply  for  support.  The 
Commission  also  rejected  HHS's 
suggestion  of  a  "grandfather"  approach 
because  it  would  preclude  converting 
the  rural  health  care  support  mechanism 
to  a  fiscal  year  cycle  and  would  prevent 
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USAC  and 
administrative 
with  a  fiscal 


RH(tPs  from  realizing  the 
efficiencies  associated 
cycle. 


year 

ind  Estimates  of  the 

Smill  Entities  to  Which  the 

in  This  Order  Will 


C.  Description 
Number  of 
Rules  Adopted 
Apply 

15.  In  the  FP  FA  at  paragraphs  890- 
925  of  the  Uni\  'ersal  Service  Order,  we 
described  and  jstimated  the  number  of 
small  entities  t  lat  would  be  affected  by 
the  new  univei  sal  service  rules.  The 
rules  adopted  1  lerein  may  apply  to  the 
same  entities  ajffected  by  the  universal 
service  rules.  We  therefore  incorporate 
by  reference  p<  iragraphs  890-925  of  the 
Universal  Serv  ice  Order. 

D.  Summary  Analysis  of  the  Projected 
Reporting,  Reoordkeeping,  and  Other 
Compliance  Requirements  and 
Significant  Alternatives 

16.  In  the  Fl^A  to  the  Universal 
'  Service  Order,' we  described  the 

projected  reporting,  recordkeeping,  and 
other  compliaice  requirements  and 
significant  altamatives  associated  with 
the  Schools  anjd  Libraries  section,  the 
Rural  Health  Care  Provider  section,  and 
the  Administrition  section  of  the 
Universal  Sennce  Order.  Because  the 
rules  adopted  perein  may  only  affect 
those  requirenlents  in  a  marginal  way, 
we  incorporat^  by  reference  paragraphs 
956-60,  968-711,  and  980  of  the 
Universal  Service  Order,  which  describe 
those  requirements  and  provide  the 
following  analysis  of  the  new 
requirements  adopted  herein. 

17.  Under  tae  rules  adopted  herein, 
we  revise  the  funding  year  for  the  nu«l 
health  care  support  mechanism  from  a 
calendar  year  tycle  (January  1- 
December  SI)  jto  a  fiscal  year  cycle  (July 
1-June  30).  and  extend  the  first  funding 
year  by  six  months  to  June  30,  1999. 
This  revision  will  benefit  RHCPs  in 
three  ways:  (ij  it  will  give  them  an 
opportunity  to  complete  the  application 
process  for  th«  initial  funding  cycle;  (2) 
it  will  synchronize  the  rural  health  care 
support  mechanism  with  the  budgetary 
and  planning  cycles  of  schools  and 
libraries  suppbrt  mechanism,  thereby 
resulting  in  administrative  efficiencies 
for  USAC;  and  (3)  it  will  align  universal 
service  contribution  levels  with 
projected  reductions  in  access  charges. 
These  change^  will  not  have  a 
significant  im()act  on  the  reporting, 
recordkeeping,  and  other  compUance 
requirements  jfor  the  rural  health  care 
support  mech^sm. 


E.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  with  Stated  Objectives 

18.  In  the  FRF  A  to  the  Universal 
Service  Order,  we  described  the  steps 
taken  to  minimize  the  significant 
economic  impact  on  a  substantial 
number  of  small  entities  consistent  with 
stated  objectives  associated  with  the 
Schools  and  Libraries  section,  the  Rural 
Health  Care  Provider  section,  and  the 
Administration  section  of  the  Universal 
Service  Order.  Because  the  rules 
adopted  herein  may  only  affect  those 
requirements  in  a  marginal  way,  we 
incorporate  by  reference  paragraphs 
961-67,  972-76,  and  981-82  of  the 
Universal  Service  Order,  which  describe 
those  requirements  and  provide  the 
following  analysis  of  the  new 
requirements  adopted  herein. 

19.  As  previously  described,  our 
decision  to  change  to  a  fiscal  year 
funding  cycle,  and  extend  the  first 
funding  year  by  six  months,  will  benefit 
RHCPs,  as  well  as  their  chosen  service 
providers,  who  may  be  small  entities,  by 
ensuring  that  they  have  an  opportxmity 
to  complete  the  application  process,  and 
recoup  their  investment  therein.  We 
also  find  that  this  approach  strikes  the 
best  balance  between  fulfilling  the 
statutory  mandate  to  enhance  access  to 
telecommimications  services  for  RHCPs, 
and  fulfilling  the  statutory  principle  of 
providing  quality  services  at  "just, 
reasonable,  and  affordable  rates," 
without  imposing  lumecessary  burdens 
on  RHCPs  or  service  providers, 
including  small  entities. 

III.  Ordering  Clauses 

20.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1-4,  201-205,  218-220,  254, 
303(r),  403,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154.  201-205. 
218-220,  254,  303(r),  403,  and  405;  47 
CFR  1.108,  the  Ninth  Order  on 
Reconsideration  is  adopted,  and  47  CFR 
Part  54,  are  amended  as  set  forth  in  the 
rule  changes. 

21.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Ninth  Order  on 
Reconsideration,  including  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  54 

Healthcare  providers.  Libraries, 
Reporting  and  recordkeeping 
requirements.  Schools, 
Telecommunications,  Telephone. 


Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  54  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  for  part  54  continues 
to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(i),  201,  205,  214. 
and  254  unless  otherwise  noted. 

2.  Amend  §  54.604  by  revising 
paragraph  (d)  to  read  as  follows: 

§  54.604    Existing  contracts. 

»        •        *        *        * 

(d)  The  exemption  from  the 
competitive  bid  requirements  set  forth 
in  paragraph  (a)  shall  not  apply  to 
volimtary  extensions  of  existing 
contracts,  with  the  exception  that  an 
eligible  health  care  provider  as  defined 
under  §  54.601  or  consortium  that 
includes  an  eligible  health  care 
provider,  that  filed  an  application 
within  the  initial  7  5 -day  filing  window 
(May  1.  1998-July  14.  1998)  may 
voluntarily  extend,  to  a  date  no  later 
than  June  30. 1999,  an  existing  contract 
that  otherwise  would  terminate  between 
December  31, 1998  and  June  30, 1999. 

3.  Amend  §  54.623  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§54.623    Cap. 

***** 

(b)  Funding  year.  A  funding  year  for 
purposes  of  the  health  care  providers 
cap  shall  be  the  period  July  1  through 
June  30.  For  the  initiation  of  the 
mechanism  only,  the  eighteen  month 
period  from  January  1, 1998  to  June  30, 
1999  shall  be  considered  a  funding  year. 
EUgible  health  care  providers  filing 
applications  within  the  initial  75-day 
fifing  window  shall  receive  funding  for 
requested  services  through  Jime  30, 
1999. 

(c)  Requests.  Fimds  shall  be  available 
as  follows: 

(1)  Generally,  funds  shall  be  available 
to  eligible  health  care  providers  on  a 
first-come-first-served  basis,  with 
requests  accepted  beginning  on  the  first 
of  January  prior  to  each  funding  year. 

(2)  For  the  initial  funding  year,  the 
Administrator  shall  implement  an 
initial  filing  period  that  treats  all  health 
care  providers  filing  within  that  period 
as  if  they  were  simultaneously  received. 
The  initial  filing  period  shall  begin  on 
the  date  that  the  Administrator  begins  to 
receive  applications  for  support,  and 
shall  conclude  on  a  date  to  be 
determined  by  the  Administrator. 
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(3)  For  the  second  funding  year, 
which  will  begin  on  July  1. 1999.  the 
Administrator  shall  implement  a  filing 
period  that  treats  all  health  care 
providers  filing  within  that  period  as  if 
they  were  simultaneously  received.  The 
initial  filing  period  shall  begin  on  the 
date  that  the  Administrator  begins  to 
receive  applications  for  support,  and 
shall  conclude  on  a  date  to  be 
determined  by  the  Administrator. 

(4)  The  Administrator  may  implement 
such  additional  filing  periods  as  it 
deems  necessary. 
***** 

[PR  Doc.  99-972  Filed  1-14-99;  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  97-248;  RM  No.  9097;  FCC 
98-189] 

Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  The  Commission  amended  its 
rules  regarding  access  to  cable 
programming.  These  rules  contained 
new  and  modified  information 
collection  requirements  and  became 
effective  on  December  23, 1998. 

EFFECTIVE  DATE:  December  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Broeckaert,  Cable  Services 
Bureau,  (202)  418-7200. 

SUPPLEMENTARY  INFORMATION: 

1.  On  August  6.  1998.  the  Commission 
adopted  an  order  revising  its  program 
access  rules.  The  revised  rules  will 
further  the  Conmiission's  goal  of 
increasing  competition  in  the  market  for 
multichannel  video  programming  by 
improving  access  to  programming  for  all 
providers.  See  63  FR  45740,  August  27, 
1998.  Because  amended  §  76.1003  of  the 
Commission's  rules  imposed  new  or 
modified  information  collection 
requirements,  it  could  not  become 
effective  until  approved  by  the  Office  of 
Management  and  Budget  ("OMB"). 
0MB  approved  the  rule  changes  on 
December  23, 1998. 

2.  The  order  stated  that,  upon 
approval  by  OMB,  the  Commission 
would  publish  a  docimient  announcing 
the  effective  date  of  the  rules.  The 
amendments  to  47  CFR  76.1003  became 
effective  on  December  23, 1998. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-973  Filed  1-14-99;  8:45  am] 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204,  208,  213,  216,  217, 
219,  223,  225.  237.  242.  246.  247,  and 
253 

[DFARS  Case  97-D306] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Simplified 
Acquisition  Procedures 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  update  guidance  on 
simplified  acquisition  procedures  for 
consistency  with  the  reorganization  of 
simplified  acquisition  procedures  in  the 
Federal  Acquisition  Regulation  (FAR). 
EFFECTIVE  DATE:  January  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Schneider,  Defense 
Acquisition  Regulations  Council, 
PDUSD  (A&T)  DP  (DAR).  IMD  3D139. 
3062  Defense  Pentagon,  Washington.  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  97-D306. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  DFARS  Part 
213  to  conform  to  the  revision  of  FAR 
Part  13  that  was  published  as  Item  IV  of 
Federal  Acquisition  Circular  97-03  on 
December  9,  1997  (62  FR  64916).  The 
rule  also  amends  other  parts  of  the 
DFARS  for  consistency  with  FAR 
amendments  that  implemented 
provisions  of  the  Federal  Acquisition 
Streamhning  Act  of  1994  (Public  Law 
103-355)  pertaining  to  simplified 
acquisition  procedures  (e.g., 
replacement  of  the  term  "small 
purchase"  with  the  term  "simpHfied 
acquisition").  The  FAR  amendments 
were  pubUshed  as  Item  III  of  Federal 
Acquisition  Circular  90-29  (60  FR 
34741,  July  3,  1995)  and  Item  II  of 
Federal  Acquisition  Circular  90-40  (61 
FR  39189.  July  26.  1996). 

A  proposed  DFARS  rule  was    . 
published  on  May  8, 1998  (63  FR 
25438).  Seven  respondents  submitted 
comments  on  the  proposed  rule.  All 
comments  were  considered  in 
developing  the  final  rule.  The  guidance 


at  213.270  of  the  proposed  rule, 
pertaining  to  use  of  the 
Govemmentwide  commercial  purchase 
card,  has  been  excluded  from  the  final 
rule,  as  the  underlying  policy 
memoranda  have  been  canceled  and 
superseded.  The  superseding  policy 
memorandum,  issued  by  the  Principal 
Deputy  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  on  October 
2.  1998.  entitled  "Streamlined  Payment 
Practices  for  Awards/Orders  Valued  at 
or  below  the  Micro-Purchase 
Threshold."  will  be  implemented  in  a 
future  amendment  to  the  DFARS. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq., 
because  the  rule  primarily  consists  of 
conforming  DFARS  amendments  and 
internal  Government  procedures  to 
implement  existing  FAR  guidance 
pertaining  to  purchase  at  or  below  the 
simplified  acquisition  threshold. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Suhjects  in  48  CFR  Parts  204, 
208,  213.  216,  217,  219.  223,  225,  237. 
242,  246,  247,  and  253 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  204.  208.  213. 
216,  217,  219.  223.  225.  237.  242,  246, 
247,  and  253  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204.  208.  213.  216,  217.  219,  223, 
225, 237, 242,  246.  247.  and  253 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.670-2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  204.670-2    Reportable  contracting 
actions. 

•        •        •        *         • 

(c)  Summarize  on  the  monthly  DD 
Form  1057.  in  accordance  with  the 
instructions  in  253.204-71(a)(3), 
contracting  actions  that — 

(1)  Support  a  continpency  operation 
as  defined  in  10  U.S.C.  101(a)(13)  or  a 
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humanitarian  i  )r  peacekeeping  operation 
as  defined  in  l(o  U.S.C.  2303(7);  and 

(2)  Obligate  or  deobligate  funds 
exceeding  $25  000  but  not  exceeding 
$200,000. 


204-804-1    [Ait)endedl 

3.  Section  204.804-1  is  amended  in 
paragraph  (2)  l^y  removing  the  phrase 
"small  purcha$e"  and  adding  in  its 
place  the  phrate  "simplified 
acquisition". 

PART  20&-REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

4.  Section  268.405-2  is  revised  to  read 
as  follows: 


sr  placement 
iering  from  schedules, 
s — 

)D  Form  1155,  Order  for 
/ices,  to  place  orders 


208.405-2    Oi 

(1)  When  oi 
ordering  offici 

(i)  May  use 
Supplies  or 
for—  I 

(A)  Commencial  items  at  or  below  the 
simplified  acq  uisition  threshold;  and 

(B)  Other  th  m  commercial  items  at 
any  dollar  value  (see  213.307); 

(ii)  Shall  us((  SF  1449,  Solicitation/ 
Contract/Orde  r  for  Commercial  Items,  to 
place  orders  f(  ir  commercial  items 
exceeding  the  simplified  acquisition 
threshold  (see  FAR  12.204);  and 

(iii)  May  usd  SF  1449  to  place  orders 
for  other  than  commercial  items  at  any 
dollar  value. 

(2)  Schedule  orders  may  be  placed 
orally  if— 

(i)  The  cont  actor  agrees  to  furnish  a 
delivery  tickei  for  each  shipment  under 
the  order  (in  t  le  number  of  copies 
required  by  the  ordering  office).  The 
ticket  must  in  ;lude  the — 

(A)  Contrac  number; 

(B)  Order  ni  imber  under  the  contract; 
(C)Dateof  (irder; 

(D)  Name  ai  id  title  of  person  placing 
the  order; 

(E)  Itemizec  listing  of  supplies  or 
services  fumii  hed;  and 

(F)  Date  of  (  elivery  or  shipment;  and 
(ii)  Invoicin  g  procedures  are  agreed 

upon.  Optional  methods  of  submitting 
invoices  for  p  lyment  are  permitted, 
such  as — 

(A)  An  individual  invoice  with  a 
receipted  copy  of  the  delivery  ticket; 

(B)  A  siunn^arized  monthly  invoice 
covering  all  otal  orders  made  during  the 
month,  with  ijeceipted  copies  of  the 
delivery  tickets  (this  option  is  preferred 
if  there  are  m|ny  oral  orders);  or 

(C)  A  contracting  officer  statement 
that  the  Government  has  received  the 
supphes. 

(3)  For  pun  bases  where  cash  payment 
is  an  advanta]  ;e,  the  use  of  imprest 


funds  in  accordance  with  213.305  is 
authorized  when — 

(i)  The  order  does  not  exceed  the 
threshold  at  FAR  13.305-3(a);  and 

(ii)  The  contractor  agrees  to  the 
procedure. 

(4)  The  Govemmentwide  commercial 
purchase  card  may  be  used  to  place 
schedule  orders  in  accordance  with 
agency  procedures. 

5.  Section  208.7204  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

208.7204    Procedures. 

(a)  Except  as  otherwise  provided  in 
FAR  or  DEARS,  solicit  planned 
producers  for  all  acquisitions  of  their 
planned  items,  when  the  acquisition 
exceeds  the  simplified  acquisition 
threshold. 
*        *        «        *        • 

6.  Section  208.7305  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

208.7305    Contract  clause. 

(a)*  *  * 

(3)  For  acquisitions  at  or  below  the 
simplified  acquisition  threshold. 

***** 

7.  Part  213  is  revised  to  read  as 
follows: 

PART  213— SIMPLIFIED  ACQUISITION 
PROCEDURES 

213.005    Federal  Acquisition  Streamlining 
Act  of  1994  list  of  inapplicable  laws. 

Subpart  213.3— Simplified  Acquisition 
Mettiods 

213.302  Purchase  orders. 

213.302-3    Obtaining  contractor  acceptance 

and  modifying  purchase  orders. 
213.302-5    Clauses. 

213.303  Blanket  purchase  agreements 
(BPAs). 

213. 303-5    Purchases  under  BPAs. 

213.305  Imprest  funds  and  third  party 
drafts. 

213.305-1     General. 
213.305-3    Conditions  for  use. 

213.306  SF  44,  Purchase  Order-Invoice- 
Voucher. 

213.307  Forms. 

Subpart  213.4 — Fast  Payment  Procedure 

213.402    Conditions  for  use. 

Subpart  213.70— Simplified  Acquisition 
Procedures  Under  the  8(a)  Program 

213.7001  Policy. 

213.7002  Procedures. 

213. 7003  Purchase  orders. 
213.7003-1    Obtaining  contractor 

acceptance  and  modifying  purchase 
orders. 
213.7003-2    Contract  clauses. 

Authority:  48  U.S.C.  421  and  48  CFR 
Chapter  1. 


213.005    Federal  Acquisition  Streamlining 
Act  of  1994  list  of  inapplicable  laws. 

(a)  The  restriction  on  use  of  funds 
appropriated  for  fiscal  year  1998  in 
Section  8117  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-56)  is  inapplicable  to 
contracts  at  or  below  the  simplified 
acquisition  threshold  (see  222.1304(b)). 

Subpart  213.3— Simplified  Acquisition 
Methods 

213.302    Purchase  orders. 

213.302-3    Obtaining  contractor 
acceptance  and  modifying  purchase  orders. 

(1)  Require  written  acceptance  of 
purchase  orders  for  classified 
acquisitions. 

(2)  Generally,  use  unilateral 
modifications  (see  FAR  43.103)  for— 

(i)  No-cost  amended  shipping 
instructions  if — 

(A)  The  amended  shipping 
instructions  modify  a  luiilateral 
purchase  order;  and 

(B)  The  contractor  agrees  orally  or  in 
writ'.ng;  and 

(ii)  Any  change  made  before  work 
begins  if — 

(A)  The  change  is  within  the  scope  of 
the  original  order; 

(B)  The  contractor  agrees; 

(C)  The  modification  references  the 
contractor's  oral  or  written  agreement; 
and 

(D)  Block  13D  of  Standard  Form  30, 
Amendment  of  Solicitation/ 
Modification  of  Contract,  is  annotated  to 
reflect  the  authority  for  issuance  of  the 
modification. 

(3)  A  supplemental  agreement 
converts  a  imilateral  purchase  order  to 
a  bilateral  agreement.  If  not  previously 
included  in  the  purchase  order, 
incorporate  the  clause  at  252.243-7001, 
Pricing  of  Contract  Modifications,  in  the 
Standard  Form  30,  and  obtain  the 
contractor's  acceptance  by  signature  on 
the  Standard  Form  30. 

213.302-5    Clauses. 

Use  the  clause  at  252.243-7001, 
Pricing  of  Contract  Modifications,  in  all 
bilateral  purchase  orders. 

213.303    Blanket  purchase  agreements 
(BPAs). 

213.303-5    Purchases  under  BPAs. 

(b)  Individual  purchases  for 
subsistence  may  be  made  at  any  dollar 
value;  however,  the  contracting  officer 
must  satisfy  the  competition 
requirements  of  FAR  Part  6  for  any 
action  not  using  simplified  acquisition 
procedures. 
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213.305    Imprest  funds  and  tliird  party 
drafts. 

213.305-1    General. 

(1)  As  a  matter  of  policy,  DoD  does 
not  support  the  use  of  cash  payments 
from  imprest  funds.  This  policy  is 
based,  in  part,  on  the  mandatory 
electronic  funds  transfer  requirements 
of  the  Debt  Collection  Improvement  Act 
ofl996(Pub.L.  104-134). 

(2)  On  a  very  limited  basis, 
installation  commanders  and 
commanders  of  other  activities  with 
contracting  authority  may  be  granted 
authority  to  establish  imprest  funds  and 
third  party  draft  (accommodation  check] 
accounts. 

(3)  Third  party  draft  accounts,  when 
established  in  accordance  with  DoD 
7000.14-R,  DoD  Financial  Management 
Regulation,  Volume  5,  Disbursing  Policy 
and  Procedures — 

(i)  Provide  an  alternative  to  cash  and 
U.S.  Treasury  checks  when  the  use  of 
Government  purchase  or  travel  cards  is 
not  feasible; 

(ii)  Eliminate  the  need  for  cash  on 
hand  for  imprest  fund  transactions;  and 

(iii)  Give  issuing  activities  the 
flexibility  to  issue  low-volume  and  low- 
dollar  value  payment  on  site. 

21 3.305-3    Conditions  for  use. 

(d)(i)  Use  of  imprest  funds — 

(A)  Must  comply  with  the  conditions 
stated  in — 

(1)  DoD  7000.14-R,  DoD  Financial 
Management  Regulation,  Voliune  5, 
Disbursing  Policy  and  Procedures;  and 

(2)  The  Treasury  Financial  Manual, 
Part  4,  Chapter  3000,  Section  3020;  and 

(B)  Except  as  provided  in  paragraph 
{d)(ii)  of  this  subsection,  requires 
approval  by  the  Director  for  Financial 
Commerce,  Office  of  the  Deputy  Chief 
Financial  Officer,  Office  of  the  Under 
Secretary  of  Defense  (Comptroller). 

(ii)  Imprest  funds  are  authorized  for 
use  without  further  approval  for — 

(A)  Overseas  transactions  at  or  below 
the  micro-purchase  threshold  in  support 
of  a  contingency  operation  as  defined  in 
10  U.S.C.  101(a)(13)  or  a  humanitarian 
or  peacekeeping  operation  as  defined  in 
10  U.S.C.  2302(7);  and 

(B)  Classified  transactions. 

213.306    SF  44.  Purchase  Order-Invoice- 
Voucher. 

{a)(l)  The  micro-purchase  limitation 
applies  to  all  purchases,  except  that 
purchases  not  exceeding  the  simplified 
acquisition  threshold  may  be  made  for — 

(A)  Aviation  fuel  and  oil; 

(B)  Overseas  transactions  by 
contracting  officers  in  support  of  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13)  or  a  humanitarian  or 


peacekeeping  operation  as  defined  in  10 
U.S.C.  2302(7);  and 

(C)  Transactions  in  support  of 
intelligence  and  other  specialized 
activities  addressed  by  Part  2.7  of 
Executive  Order  12333. 

213.307    Forms. 

(a)  If  SF  1449  is  not  used,  use  DD 
Form  1155  in  accordance  with 
paragraph  (b)(i)  of  this  section. 

(b)(i)  Use  DD  Form  1155,  Order  for 
Supplies  or  Services,  for  purchases 
made  using  simplified  acquisition 
procedures. 

(A)  The  DD  Form  1155  serves  as  a — 

(1)  Purchase  order  or  blanket 
purchase  agreement; 

(2)  Delivery  order  or  task  order; 

(3)  Receiving  and  inspection  report; 

(4)  Property  voucher; 

(5)  Document  for  acceptance  by  the 
supplier;  and 

(6)  Public  voucher,  when  used  as — 
(i)  A  delivery  order; 

(ii)  The  basis  for  payment  of  an 
invoice  against  blanket  purchase 
agreements  or  basic  ordering  agreements 
when  a  firm-fixed-price  has  been 
established;  or 

(iii)  A  purchase  order  for  acquisitions 
using  simplified  acquisition  procedures. 

(B)  The  DD  Form  1155  is  also 
authorized  for  use  for — 

(1)  Orders  placed  in  accordance  with 
FAR  Subparts  8.4,  8.6,  8.7,  and  16.5; 
and 

(2)  Classified  acquisition  when  the 
purchase  is  made  within  the  United 
States,  its  possessions,  and  Puerto  Rico. 
Attach  the  DD  Form  254,  Contract 
Security  Classification  Specification,  to 
the  purchase  order. 

(ii)  Do  not  use  Optional  Form  347, 
Order  for  Supplies  or  Services,  or 
Optional  Form  348,  Order  for  Supplies 
or  Services  Schedule — Continuation. 

(iii)  Use  Standard  Form  30, 
Amendment  of  Solicitation/ 
Modification  of  Contract,  to — 

(A)  Modify  a  purchase  order;  or 

(B)  Cancel  a  unilateral  purchase  order. 

Subpart  213.4— Fast  Payment 
Procedure 

213.402    Conditions  for  use. 

(a)  Individual  orders  may  exceed  the 
simplified  acquisition  threshold  for — 

(i)  Brand-name  commissary  resale 
subsistence;  and 

(ii)  Medical  supplies  for  direct 
shipment  overseas. 

Subpart  213.70 — Simplified  Acquisition 
Procedures  Under  the  8(a)  Program 

213.7001    Policy. 

For  sole  source  acquisitions  under  the 
8(a)  Program,  contracting  officers  may 


use  the  procedures  established  in  the 
Memorandum  of  Understanding  cited  in 
219.800. 

213.7002  Procedures. 

For  acquisitions  that  are  otherwise 
appropriate  to  be  conducted  using 
procedures  set  forth  in  this  part,  and 
also  eligible  for  the  8(a)  Program, 
contracting  officers  may  use — 

(a)(1)  For  sole  source  purchase  orders 
not  exceeding  the  simplified  acquisition 
threshold,  the  procedures  in  219.804- 
2(2);  or 

(2)  For  other  types  of  acquisitions,  the 
procedures  in  Subpart  219.8,  excluding 
the  procedures  in  219.804-2(2);  or 

(b)  The  procedures  for  award  to  the 
Small  Business  Administration  in  FAR 
Subpart  19.8. 

213.7003  Purchase  orders. 

213.7003-1    Obtaining  contractor 
acceptance  and  modifying  purchase  orders. 

The  contracting  officer  need  not 
obtain  a  contractor's  written  acceptance 
of  a  purchase  order  or  modification  of 
a  purchase  order  for  an  acquisition 
under  the  8(a)  Program  pursuant  to 
219.804-2(2). 

213.7003-2    Contract  clauses. 

Use  the  clauses  prescribed  in 
219.811-3  (1)  and  (3)  for  purchase 
orders  under  the  8(a)  Program  pursuant 
to  the  Memorandum  of  Understanding 
cited  in  219.800. 

PART  216— TYPES  OF  CONTRACTS 

8.  Section  216.203-4  is  amended  in 
the  introductory  text  of  paragraph  (a)  by 
adding  a  comma  after  the  word 
"Supplies";  and  by  revising  paragraphs 
(a)(i)  and  (b)(i)  to  read  as  follows: 

216.203-4    Contract  clauses. 

(a)*  •   * 

(i)  The  total  contract  price  exceeds  the 
simpUfied  acquisition  threshold;  and 

*        *        •        •        • 

(b)*  *  • 

(i)  The  total  contract  price  exceeds  the 
simplified  acquisition  threshold;  and 

***** 


PART  217— SPECIAL  CONTRACTING 
METHODS 

9.  Section  217.7302  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

217.7302    Procedure. 

*        •        *         »        • 

(b)  The  requirement  in  paragraph  (a) 
of  this  section  does  not  apply  to 
contracts  that  are — 

(1)  For  commercial  iteins;  or 

(2)  Valued  at  or  below  the  simplified 
acquisition  threshold. 
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(a)*  • 


(2) 
specify  an 
percentages 
simplified  acqMisition 


for 
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10.  Section  ;  117.7504  is  amended  by 
revising  parag  aph  {a)(2)  to  read  as 
follows: 

217.7504    Limiiations  on  price  increases. 


225.770-3    Exceptions. 


Departmfents  and  agencies  may 
alt^ate  percentage  or 

contracts  at  or  below  the 
threshold. 


PART  219— SMALL  BUSINESS 
PROGRAMS 

11.  Section  fel9.201  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (dl  and  (e),  respectively;  and 
by  revising  newly  designated  paragraph 
(d)(9)(A)  to  reid  as  follows: 

219.201    Genebl  policy. 

*  *  * 

(d)*  •  • 

(9)  •  •  * 

(A)  Reviewing  and  making 
recommendations  for  all  acquisitions 
over  $10,000,  except  those  restricted  for 
exclusive  sma  1  business  participation; 


PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  ANO  DRUG-FREE 
WORKPLACE 

12.  Section  223.570—4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

223.570-4    Contract  clause. 

•         •         *         *         • 

(b)  Do  not  u  se  the  clause  in 
solicitations  a  nd  contracts — 

(1)  For  com:  nercial  items; 

(2)  When  performance  or  partial 
performance  Will  be  outside  the  United 
States,  its  territories,  and  possessions, 
unless  the  contracting  officer 
determines  sujch  inclusion  to  be  in  the 
best  interest  olf  the  Government;  or 

(3)  When  thie  value  of*the  acquisition 
is  at  or  below  the  simplified  acquisition 
threshold. 

PART  22S-FOREIGN  ACQUISITION 

13.  Section  225.105  is  amended  by 
revising  paragraph  (5)(ii)(B)  to  read  as 
follows:  1 

225.105    Evaiifating  offers. 

(5)* 
(ii)* 

(B)  "Dome^cally 
manufacturec 
business  set 
reservations; 


produced  or 
products"  under  small 
ides  or  small  business 
imd 


a  si 


(a)  Purchase  at  or  below  the 
simplified  acquisition  threshold; 


PART  237— SERVICE  CONTRACTING 

237.7302    [Antended] 

15.  Section  237.7302  is  amended  in 
the  third  sentence  by  removing  the 
reference  "13.105"  and  adding  in  its 
place  the  reference  "13.003(b)(1)". 

PART  242— CONTRACT 
ADMINISTRATION 

242.203    [Amended] 

16.  Section  242.203  is  amended  in 
paragraph  (a)(i)(P)  by  adding,  after  the 
semicolon,  the  word  "and";  in 
paragraph  (a)(i)(Q)  by  removing  ";  and" 
and  adding  a  period  in  its  place;  and  by 
removing  paragraph  (a)(i)(R). 

PART  246— QUALITY  ASSURANCE 

17.  Section  246.370  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


(2)  Those  with  an  anticipated  value  at 
or  below  the  simplified  acquisition 
threshold. 

(b)  Use  the  clause  at  252.247-7023. 
Transportation  of  Supplies  by  Sea,  in  all 
solicitations  and  resultant  contracts, 
except — 

(1)  Those  for  direct  purchase  of  ocean 
transportation  services;  or 

(2)  Those  with  em  emticipated  value  at 
or  below  the  simplified  acquisition 
threshold. 

(c)  Use  the  clause  at  252.247-7024, 
Notification  of  Transportation  of 
Supplies  by  Sea,  in  all  contracts  for 
which  the  offeror  made  a  negative 
response  to  the  inquiry  in  the  provision 
at  252.247-7022,  Representation  of 
Extent  of  Transportation  by  Sea. 


246.370 
report 


Material  inspection  and  receiving 


14.  Section  225.770-3  is  amended  by 
revising  paraj  raph  (a)  to  read  as  follows: 


(b)*  *  * 

(1)  Contracts  awarded  using 
simplified  acquisition  procedures; 


PART  247— TRANSPORTATION 

18.  Section  247.271-3  is  amended  by 
revising  paragraphs  (b)(1)  and 
(b)(2)(iv)(B)  to  read  as  follows: 

247.271-3    Procedures. 


(b)*  *  * 

(1)  Excess  requirements  are  those 
services  that  exceed  contractor 
capabilities  available  under  contracts. 
Use  simplified  acquisition  procedures  to 
satisfy  excess  requirements. 

(2)*   *   * 

(iv)*   *   * 

(B)  Using  simplified  acquisition 
procedures. 
•        •        •        •        * 

19.  Section  247.573  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

247.573    Solicitation  provision  and 
contract  clauses. 

(a)  Use  the  provision  at  252.247-7022, 
Representation  of  Extent  of 
Transportation  by  Sea.  in  all 
solicitations  except — 

(1)  Those  for  direct  purchase  of  ocean 
transportation  services;  or 


PART  25»-FORMS 

253.204-70    [Amended] 

20.  Section  253.204-70  is  amended  in 
paragraph  (d)(5)(iv)(A)  (2)  by  removing 
the  reference  "13.105"  and  adding  in  its 
place  the  reference  "13.003(b)(1)". 

21.  Section  253.204-71  is  amended  by 
revising  peu'agraph  (a)(3)  introductory 
text  and  paragraphs  (g)(2)(ii)(C)  and 
(i)(l)  to  read  as  follows: 

253.204-71    DD  Form  1057,  Monthly 
Contracting  Summary  of  Actions  $25,000  or 
Less. 

(a)  *  •  * 

(3)  Report  actions  of  $25,000  or  less 
in  support  of  a  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(13),  or  a 
humanitarian  or  peacekeeping  operation 
as  defined  in  10  U.S.C.  2302(7),  in 
accordance  with  the  instructions  in 
paragraphs  (c)  through  (j)  of  this 
subsection.  Report  actions  exceeding 
$25,000  but  not  exceeding  $200,000  in 
support  of  a  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(13),  or  a 
humanitarian  or  peacekeeping  operation 
as  defined  in  10  U.S.C.  2302(7).  on  the 
monthly  DD  Form  1057  as  follows: 
***** 

(g)*   *  • 

(2)*   *   • 

(ii)*  *  * 

(C)  Block  E2c.  SB  Set-Aside  Using 
Simplified  Acquisition  Procedures. 
Enter  actions  pursuant  to  FAR 
13.003(b)(1)  when  award  is  to  an  SDB. 
but  a  preference  was  not  applied. 
***** 

(i)*  *  * 

(1)  Enter  the  total  number  and  dollar 
value  of  actions  in  support  of  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13)  or  a  humanitarian  or 
peacekeeping  operation  as  defined  in  10 
U.S.C.  2302(7).  The  numbers  entered 
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here  are  a  breakout  of  the  numbers 
already  entered  in  Sections  B  and  C. 

*        *        *        *        • 

22.  Section  253.213  is  amended  by 
revising  the  section  heading;  by 
redesignating  paragraph  (e)  as  paragraph 
(f);  and  in  newly  designated  paragraph 
(fl  by  revising  the  introductory  text  of  (f) 
and  paragraph  (f)(i)  to  read  as  follows: 

253.213    Simplified  acquisition  procedures 
(SFs  18,  30,  44, 1165, 1449,  and  OF's  336, 
347,  and  348). 

(f)  DoD  uses  the  DD  Form  1155.  Order 
for  Supplies  or  Services,  instead  of  OF 
347;  and  OF  336,  Continuation  Sheet, 
instead  of  OF  348. 

(i)  Use  the  DD  Form  1155  as 
prescribed  in  213.307(b)(i)  and  in 
accordance  with  the  instructions  at 
253.213-70. 
***** 

IFR  Doc.  9»-844  Filed  1-14-99;  8:45  ami 

BILUNG  CODE  5000  04  M 

DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225  and  252 
[DFARS  Case  98-D310] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Para-Aramid 
Fibers  and  Yams 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  807  of 
the  Strom  Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999. 
Section  807  sets  forth  conditions  under 
which  DoD  may  procure  articles 
containing  para-aramid  fibers  and  yams 
manufactiu^d  in  certain  foreign 
countries. 

DATES:  Effective  date:  January  15, 1999. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  16,  1999,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
Ms.  Amy  Williams,  PDUSD(A&T) 
DP(DAR),  IMD  3D139.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 


Please  cite  DFARS  Case  98-D310  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  98-D310  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION:  \ 

A.  Background 

The  "Berry  Amendment"  (10  U.S.C. 
2241  note)  restricts  the  procurement  of 
foreign  synthetic  fabric  or  coated 
synthetic  fabric,  including  textile  fibers 
and  yams  for  use  in  such  fabrics. 
Section  807  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999  (Public  Law  105-261) 
provides  that  the  Secretary  of  Defense 
may  waive  the  foreign  source 
restrictions  for  para-aramid  fibers  and 
yams  under  certain  conditions.  This 
interim  mle  amends  DFARS  225.7002- 
2  and  the  clause  at  252.225-7012  to 
implement  Section  807. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  only  known  U.S. 
manufacturer  of  para-aramid  fibers  and 
yams  is  DuPont,  which  is  a  large 
business.  An  initial  regulatory  flexibility 
analysis  has.  therefore,  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  98-D310  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  807  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999,  which  sets  forth 
conditions  under  which  DoD  may 
procure  articles  containing  peuti-aramid 
fibers  and  yams  manufactured  in  certain 
foreign  countries.  Section  807  became 


effective  on  October  17.  1998. 
Comments  received  in  response  to  the 
publication  of  this  interim  mle  will  be 
considered  formulating  the  final  mle. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Govemment  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7002-2  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

225.7002-2    Exceptions. 

»        *        •        •        • 

(k)  Purchases  of  articles  containing 
para-aramid  fibers  and  yams 
manufactured  in  a  qualifying  country 
(see  225.872)  if  the  Secretary  of  Defense 
makes  a  determination  in  accordance 
with  Section  807  of  Pub.  L.  105-261 
that— 

(1)  Procuring  articles  that  contain 
only  para-aramid  fibers  and  yams 
manufactured  from  suppliers  within  the 
United  States  or  its  possessions  would 
result  in  sole  source  contracts  or 
subcontracts  for  the  supply  of  such 
para-aramid  fibers  and  yams; 

(2)  Such  sole  source  contracts  or 
subcontracts  would  not  be  in  the  best 
interest  of  the  Govemment  or  consistent 
with  the  objectives  of  the  Competition 
in  Contracting  Act  (10  U.S.C.  2304);  and 

(3)  The  qualifying  country  permits 
U.S.  firms  that  manufacture  para-aramid 
fibers  and  yams  to  compete  with  foreign 
firms  for  the  sale  of  para-aramid  fibers 
and  yams  in  that  country. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7012  is  amended 
by  revising  the  clause  date;  in  paragraph 
(b)(3)  by  removing  "or"  at  the  end;  in 
paragraph  (b)(4)(iv)  by  removing  the 
period  and  adding  in  its  place  ";  or"; 
and  by  adding  paragraph  (b)(5)  to  read 
as  follows: 

252.225-7012    Preference  for  certain 
domestic  convnodlties. 


Preference  for  Certain  Domest:-: 
Commodities  Oan  1999) 
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(b)*  •  * 

(5)  To  purchases  of  articles  containing 
para-aramid  fibfrs  and  yarns  manufactured 
in  a  country  listfcd  in  subsection  225.872-1 
of  the  Defense  PAR  Supplement,  if  the 
Secretary  of  Defense  makes  a  determination 
for  such  purchases  in  accordance  with 
Section  807  of  ffub.  L  105-261. 
(End  of  clause) 

IFR  Doc.  99-84$  Filed  1-14-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  353 
[DFARS  Caae  97-0024] 

Defense  Federal  Acquisition 
Regulation  Stipplement;  Order  for 
Supplies  or  Services 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

4 

summary:  Thd  Director  of  Defense 
Proctirement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Rpgulation  Supplement 
(DFARS)  to  update  instructions  for 
completion  of  a  form  that  DoD 
contracting  officers  use  to  place  orders 
for  supplies  afid  services. 
EFFECTIVE  DAtt:  January  15, 1999. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Ms.  Amy  Wiljiams,  E>efense  Acquisition 
Regulations  Qouncil,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telephone  (793)  602-0131;  telefax  (703) 
602-0350.  Pkase  cite  DFARS  Case  97- 
D024.  ! 

SUPPLEMENTARY  INFORMATION: 

A.  Backgrouiid 

This  final  riile  amends  DFARS 
253.213-70  tb  update  instructions  for 
completion  of  DD  Form  1155,  Order  for 
Supplies  or  Sbrvices.  The  amendments 
address  use  ajf  the  form  for  purchases 
under  blanket  purchase  agreements,  and 
make  other  n^nor  editorial  changes. 

B.  Regulator]^  Flexibility  Act 

The  final  n^le  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  land  Public  Law  98-577 
and  publicatibn  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  With  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  97- 
D024. 

C  Paperwork  Reduction  Act 

The  Papen^ork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 


requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  253 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  253  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  253  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 

Chapter  1. 

PART  253— FORMS 

2.  Section  253.213-70  is  amended  in 
paragraph  (e)  by  revising  the 
introductory  text  and  the  entries  for 
Blocks  1,  2,  3,  and  13  to  read  as  follows: 

253.21 3-70    Instructions  for  completion  of 
DO  Form  1155. 


(e)  Instructions  for  DD  Form  1155 
entries.  (Instructions  apply  to  purchase 
orders,  deUvery  orders,  and  calls,  except 
Block  2,  which  appUes  only  to  delivery 
orders  and  calls,  and  Block  12,  which 
applies  only  to  purchase  orders.) 

Block 

1  Contract/Purch  Order/ Agreement  No. — 
Enter  the  Procurement  Instrument 
Identification  (PII)  number  and,  when 
applicable,  the  supplementary  identification 
number  for  contracts,  purchase  orders,  and 
agreements  as  prescribed  in  Subpart  204.70. 

2  Delivery  Order/Call  No.— Enter  the  PII 
number  for  delivery  orders/calls,  when 
applicable,  as  prescribed  in  Subpart  204.70. 

3  Date  of  Order/Call— Enter  the  four 
position  numeric  year,  three  pMDsition  alpha 
month,  and  two  position  numeric  day. 

*  •  •  *         • 

13    Mail  Invoices  to  the  Address  in 
Block — Enter  a  reference  to  the  block  number 
containing  the  address  to  which  invoices  are 
to  be  mailed.  When  not  in  Block  6,  7, 14,  or 
15,  insert  in  Block  13.  "see  schedule." 

•  •         *         •         • 

[FR  Doc.  99-846  Filed  1-14-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  0106998] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  Summer 
Flounder  Commercial  Quota  Transfer 
from  North  Carolina  to  Virginia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration,  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  transfer. 

SUMMARY:  NN4FS  annoimces  that  the 
State  of  North  Carolina  is  transferring 
5,000  lb  (2,268  kg)  of  commercial 
summer  flounder  quota  to  the 
Commonwealth  of  Virginia  from  its 
1999  quota.  NMFS  adjusted  the  quotas 
and  aimoimces  the  revised  commercial 
quota  for  each  state  involved. 
DATES:  Effective  January  12, 1999. 
through  December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Grim,  Fishery  Management 
Specialist,  (978)  281-9326. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
floimder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  to  set  the  armual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  648.100. 

The  initial  total  commercial  quota  for 
simimer  floimder  for  the  1999  calendar 
year  was  set  equal  to  11,111,191  lb 
(5.039,951  kg)  (63  FR  72203,  December 
31, 1998).  The  resulting  quota  for 
Virginia  is  2,368,569  lb  (1,074,365  kg) 
and  for  North  Carohna  is  3,049,589  lb 
(1,383,270  kg). 

The  final  rule  implementing 
Amendment  5  to  the  Summer  Floimder 
Fishery  Management  Plan  (FMP)  was 
published  December  17,  1993 
(58  FR  65936),  and  allows  two  or  more 
states,  under  mutual  agreement  and 
with  the  concurrence  of  the 
Administrator,  Northeast  Region, 
NMFS,  (Regional  Administrator)  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Administrator  is  required  to  consider 
the  criteria  set  forth  in  §  648.100(e)(1)  in 
the  evaluation  of  requests  for  quota 
transfers  or  combinations. 

North  Carolina  has  agreed  to  transfer 
5,000  lb  (2,268  kg)  of  its  1999 
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commercial  quota  to  Virginia.  The 
Regional  Administrator  has  determined 
that  the  criteria  set  forth  in 
§  648.100(e)(1)  have  been  met,  and 
publishes  this  notification  of  quota 
transfer.  The  revised  quotas  for  the 
calendar  year  1999  are:  Virginia, 
2,373,569  lb  (1,076,633  kg);  and  North 
Carolina,  3,044,589  lb  (1,381,002  kg). 
This  action  does  not  alter  any  of  the 
conclusions  reached  in  the 
environmental  impact  statement 
prepared  for  Amendment  2  to  the  FMP 
regarding  the  effects  of  summer  flounder 
fishing  activity  on  the  human 
environment.  Amendment  2  established 
procedures  for  setting  an  annual 
coastvdde  commercial  quota  for  siunmer 
flounder  and  a  formula  for  determining 
commercial  quotas  for  each  state.  The 
quota  transfer  provision  was  established 
by  Amendment  5  to  the  FMP  and  the 
environmental  assessment  prepared  for 
Amendment  5  found  that  the  action  had 
no  significant  impact  on  the 
environment.  Under  section 
6.02b.3(b)(I)(aa)  of  NOAA 
Administrative  Order  216-6,  this  action 
is  categorically  excluded  from  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
reallocates  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

Classification 

This  action  is  taken  under 
50  CFR  part  648  and  is  exempt  from 
review  imder  E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  )anuary  11, 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  99-1001  Filed  1-12-99;  3:29  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  981231335-8335-01;  I.D. 
122498B] 

RIN  0648-AM14 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  26 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


summary:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  26  of  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  This  final  rule  implements 
management  measures  that  expand  the 
April  Gulf  of  Maine  (COM)  closure  area 
and  adds  an  inshore  COM  closure  area 
and  an  offshore  Georges  Bank  (GB) 
closure  area  for  the  month  of  February. 
The  intent  of  this  action  is  to  provide 
additional  protection  for  cod, 
particularly  GOM  cod,  during  the  1999 
spring  spawning  season,  while  the  New 
England  Fishery  Management  Council 
(Council)  develops  the  May  1,  1999, 
annual  framework  adjustment  to 
address  the  fishing  mortality  reductions 
identified  by  the  Multispecies 
Monitoring  Committee  (MSMC). 

DATES:  Effective  January  19, 1999. 

ADDRESSES:  Copies  of  Amendment  7  to 
the  FMP  (Amendment  7),  its  regulatory 
impact  review  (RIR),  and  the  final 
regulatory  flexibility  analysis  contained 
with  the  RIR,  its  final  supplemental 
environmental  impact  statement,  and 
Framework  Adjustment  26  documents 
are  available  on  request  from  Paul  J. 
Howard,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy.  Fishery  Policy 
Analyst,  978-281-9252. 

SUPPLEMENTARY  INFORMATION:  Results 
from  the  Northeast  Regional  Stock 
Assessment  Workshop  27  (SAW  27), 
presented  to  the  Council  at  its  August 
1998  meeting,  concluded  that  the  GOM 
cod  stock  is  at  a  very  low  biomass  level 
and  remains  overexploited.  Although 
fishing  mortality  has  declined  from 

1996  levels,  the  report  estimates  that 
there  is  a  90-percent  probability  that  the 

1997  fishing  mortaUty  is  at  least  twice 
the  maximum  allowable  level  for 
achieving  stock  rebuilding.  SpawTiing 
stock  biomass  (SSB)  has  declined  from 
more  than  26,000  metric  tons  (mt)  in 
1989  to  a  record  low  of  6,600  mt  in 
1998,  and  is  expected  to  further  decline 
in  1999  to  a  record  low  of  5,700  mt  or 
less.  Furthermore,  recruitment  from  the 
three  most  recent  year  classes  produced 
in  1994, 1995,  and  1996  is  extremely 
poor  and  far  below  jmy  previously 
observed  levels.  The  combined  effects  of 
low  SSB,  high  fishing  mortality,  record 
low  recruitment,  and  record  low 
survival  of  pre-recruit  fish  indicate  that 
the  stock  is  collapsing.  Management 
advice  contained  in  the  SAW  27 
Advisory  Report  recommends 
immediate  action  to  cease  all  directed 
fishing  and  minimize  by  catch  on  this 
stock. 


Although  SAW  27  information 
regarding  GB  cod  is  less  dismal,  the 
report  concluded  that  this  stock  is  also 
at  a  low  biomass  level  and  remains 
overexploited  relative  to  the 
Amendment  7  rebuilding  target  of  Fo.i. 
Fishing  mortality  has  declined 
significantly  from  the  record  high  levels 
in  1994  and  1995  but  still  remains  about 
45  percent  higher  than  the  Amendment 
7  objective  of  Fo j  =0.18.  Management 
advice  recommends  a  reduction  in 
fishing  mortality  to  substantially  less 
than  the  Fo,  i  objective.  The  MSMC, 
which  delivered  its  report  at  the 
December  1998  Council  meeting, 
confirmed  the  findings  of  SAW  27  for 
both  stocks  of  cod. 

The  GOM  cod  situation  is  very 
critical.  Preliminary  landing  statistics 
for  this  stock  indicate  that  more  than 
100  percent  of  the  1998  total  allowable 
catch  (TAG)  level  of  1,783  mt  was 
landed  within  the  first  6  months  of  the 
1998  fishing  year.  Based  on  this 
information,  the  Council  and  NMFS  are 
very  concerned  that  current 
management  measures  are  not  sufficient 
to  prevent  further  stock  decline.  Given 
this  concern,  and  the  upcoming 
opportunity  to  delay  fishing  mortality 
on  mature  cod  during  the  spring 
spawning  period,  a  time  when  stocks 
aggregate  and  are  particularly 
vulnerable  to  fishing  pressure,  the 
Council  initiated  development  of 
Framework  26  to  afford  some  additional 
protection  prior  to  the  May  1,  1999, 
annual  framework  adjustment.  The 
Council  and  NMFS  believe  that 
preservation  of  SSB  is  necessary  to 
prevent  a  stock  collapse  caused  by  poor 
recruitment,  while  enhancing  the 
probability  of  long-term  rebuilding. 

This  action  implements  measures  to 
modify  the  current  April  Inshore 
Closure  Area  within  the  GOM  and 
would  add  an  inshore  closure  area  and 
offshore  closure  area  to  protect  GOM 
and  GB  cod,  respectively,  for  the  month 
of  February.  The  current  March  Inshore 
Closure  Area  and  the  year-round  near 
shore  Western  GOM  Closure  Area 
would  remain  in  effect.  These  closures, 
in  combination,  represent  areas  that 
have  the  highest  catch  per  unit  effort  of 
cod. 

Abbreviated  Rulemaking 

NMFS  is  making  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  part  648,  subpart  F. 
This  procediu^  requires  the  Council, 
when  making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
must  provide  the  pubUc  with  advance 
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notice  of  both  tlie  proposals  and  the 
analysis,  and  a>  opportunity  to 
comment  on  th^m  prior  to  and  at  a 
second  Councij  meeting.  Upon  review 
of  the  analysis  and  public  comment,  the 
Council  may  recommend  to  the 
Administrator,  Northeast  Region, 
NMFS,  that  thejmeasures  be  published 
as  a  Hnal  rule  if  certain  conditions  are 
met.  NMFS  may  publish  the  measures 
as  a  final  rule,  or  as  a  proposed  rule  if 
additional  pubic  comment  is  necessary. 

The  public  whs  provided  the 
opportunity  to  express  comments  on  the 
management  of|cod  at  numerous 
meetings  beginjiing  at  the  August  10-11, 


neeting.  At  this  meeting, 
tsheries  Science  Center 
bofSAW27.  which 
ius  of  COM  and  GB  cod, 
:ks.  For  both  stocks,  a 
ling  mortality  was 
lowever,  for  GQM  cod, 
Bts  recommended  the 
Council  take  inimediate  action  to  reduce 
fishing  mortalitk'  to  levels  approaching 
zero.  The  following  list  includes  all  of 
the  1998  meetings  at  which  this  action 
was  on  the  agei  da,  was  discussed,  and 
public  conunent  was  heard: 


1998,  Council 
the  Northeast 
presented  resul 
updated  the  sta 
among  other  st(j 
reduction  in  fis 
recommended;  I 
SAW  27  scientil 


Date 


Aug.  10-11 

Aug.  27 

Sept.  17 


Sept.  23-24 
Oct  28-29  .. 
h4ov.  16 


Dec.  9-10 


Meeting 


Council. 

Special  Council. 

Multispecies  Over- 
sight Committee. 

Council. 

Council. 

Multispecies  Over- 
sight Committee. 

Council. 


Documents  si  unmarizing  the 
Council's  proposed  action,  and  the 
analysis  of  biological  and  economic 
impacts  of  this  vnd  alternative  actions, 
were  available  tpr  public  review  1  week 
prior  to  the  final  meeting,  as  is  required 
under  the  framawork  adjustment 
process.  Writtei>  comments  were 
accepted  up  to  ^nd  during  that  meeting. 

Comments  and  [Responses 

Comment  1  ■  Many  members  of  the 
fishing  industry  commented  that  this 
rule  treats  inshore  vessels  unfairly  and 
does  not  protect  cod  in  offshore  areas. 

Response:  Toe  Council  and  NMFS 
have  fully  considered  the  impacts  on 
inshore  vessels  in  light  of  the  need  to 
implement  thisjrule.  For  the  time  period 
February  through  April,  the  Council 
evaluated  the  alternatives  in  terms  of 
conservation  benefits  compared  to  costs 
imposed  on  thej  harvesting  industry.  Out 
of  the  four  alterhative  area  closures 
analyzed  in  Framework  26,  including  an 
industry  proposal  and  a  variation  of  the 
industry  proposal,  the  selected 


alternative  has  the  second  to  least 
negative  impacts  on  revenue  when 
considering  all  species  combined,  while 
affecting  those  areas  that  have  the 
highest  catch  per  unit  effort  of  cod. 
Because  this  rule  was  developed  to 
afford  additional  protection  for  cod 
during  the  spring  spawning  period  (a 
time  when  the  cod  are  concentrated 
inshore),  offshore  areas  did  not  show 
the  same  level  of  cod  landings  as  the 
inshore  areas.  The  expanded  protection 
of  cod  year-round  will  be  addressed  in 
Framework  Adjustment  27,  currently 
under  development. 

Comment  2:  Measures  in  Framework 
26  cause  severe  social  impacts  on 
inshore  vessels  because  they  have  little 
or  no  alternatives  available  to  them 
during  the  months  of  February  through 
April. 

Response:  The  analysis  notes  that  this 
action  will  have  severe  negative  social 
impacts,  especially  on  small  vessels 
from  fishing  communities  directly 
bordering  the  closure  areas  and,  to  a 
lesser  degree,  on  vessels  from  other 
fishing  communities  that  traditionally 
have  fished  within  the  closure  areas. 
However,  because  of  extremely  poor 
recruitment  of  COM  cod  and  the 
possibility  of  a  stock  collapse,  the 
Council  and  NMFS  believe  there  is  no 
other  acceptable  alternative  available  to 
protect  the  spawning  biomass  of  this 
stock  during  the  upcoming  season. 

Comment  3:  Several  industry 
members  have  commented  that  closing 
additional  areas  during  the  course  of  the 
fishing  year  may  disrupt  fishing 
strategies  and  possibly  cause  some 
vessels  to  lose  income  from  their 
remaining  multispecies  days-at-sea 
(DAS). 

Response:  The  Council  and  NMFS 
took  this  concern  into  account  in 
developing  this  final  rule.  This  action 
does  not  prevent  vessel  owners  fi^om 
using  their  DAS.  Additionally,  because 
this  action  was  initiated  by  the  Council 
in  September,  industry  members  have 
known  for  several  months  that  the 
Council  would  be  recommending 
inshore  closures  for  the  February 
through  April  time  period. 

Comment  4:  Some  fishers  stated  that 
COM  cod  could  be  better  protected 
through  adjustments  to  the  trip  limit 
because  fishing  vessels  can  target 
flounder  without  catching  substantial 
amounts  of  cod. 

Response:  A  trip  limit  restriction 
through  an  adjustment  to  the  "running 
clock"  mechanism  was  analyzed  in 
Framework  26.  (The  current  GOM  cod 
trip  limit  system  allows  vessels  to  land 
cod  exceeding  the  daily  limit  (currently 
400  lb  per  day)  as  long  as  the  vessel 
remains  in  port  and  does  not  call  out  to 


end  the  trip  until  sufficient  time  has 
elapsed  to  account  for  the  overage.)  The 
analysis  for  this  action  shows  that  for 
the  February  through  April  period, 
greater  conservation  can  be  achieved  by 
this  area  closure  action  than  through  an 
adjustment  to  the  trip  limit  restriction. 

Classification 

Notice  and  opportunity  for  public 
comment  were  provided  to  discuss  the 
management  measures  implemented  by 
this  rule.  Comments  were  received  from 
members  of  the  fishing  industry  and  are 
responded  to  in  the  preamble  of  this 
rule.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA).  under  5  U.S.C.  553(b)(B).  finds  for 
good  cause  that  additional  prior  notice 
and  additional  opportunity  for  public 
comment  is  unnecessary.  Because  of  the 
need  to  implement  an  inshore  and 
offshore  closure  for  the  month  of 
February  in  order  to  provide  additional 
protection  for  cod,  particularly  GOM 
cod,  the  AA  also  finds  imder  5  U.S.C. 
553(b)(B)  that  it  would  be  contrary  to 
the  public  interest  to  delay  this  rule  in 
order  to  provide  further  notice  and 
further  opportunity  for  public  comment. 

Because  of  the  need  to  implement  an 
inshore  and  an  offshore  closure  for  the 
month  of  February  in  order  to  provide 
additional  protection  for  cod, 
particularly  GOM  cod,  the  AA  finds  that 
under  5  U.S.C.  553(d)(3),  there  is  good 
cause  to  waive  part  of  the  30-day  delay 
in  e^ectiveness  of  this  regulation. 
Recent  information  contained  in  the 
SAW  27  Advisory  Report  indicates  that 
GOM  cod  is  in  very  poor  condition  and 
is  approaching  a  collapsed  state. 
Scientific  advice  for  this  stock  is  to 
immediately  reduce  fishing  mortality  to 
levels  approaching  zero.  Upon  hearing 
this  at  its  August  1998  meeting,  the 
Council  considered  emergency  action 
but  determined  that  this  issue  would 
best  be  addressed  through  the  public 
framework  process,  i.e.,  the  annual 
framework  action  (Framework  27),  and 
through  an  additional  framework  action 
(Framework  26),  as  a  way  to  provide 
protection  before  the  start  of  the  new 
May  1, 1999,  fishing  year.  Given  the 
record  low  recruitment  exhibited  by  this 
stock,  protection  of  the  GOM  cod 
spawning  stock  biomass  at  a  time  when 
they  aggregate  to  spawn  is  necessary  to 
help  prevent  a  stock  collapse. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  FlexibiHty  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  Consequently, 
no  regulatory  flexibility  analysis  has 
been  prepared. 
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This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Repvorting  and 
recordkeeping  requirements. 

Dated:  January  11, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTEfltf  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Autibority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.14,  paragraphs  (a)(52), 
(a)(101),  and  (a](104)  are  revised  to  read 
as  follows: 

S64A.14    ProMbltions. 

(a)  •  *  * 

(52)  Enter,  be  on  a  fishing  vessel  in, 
or  fail  to  remove  gear  from  the  EEZ 
portion  of  the  areas  described  in 
§  648.81(f)(1)  through  (i)(l),  and 
§  648.81(n)(l)  and  (o)(l)  dvuing  the  time 
period  specified,  except  as  provided  in 
§  648.81(d),  (0(2),  (g)(2),  (h)(2),  (i)(2), 
(n)(2),  and  (o)(2). 
***** 

(101)  Enter,  fail  to  remove  gear  fi-om, 
or  be  in  the  areas  described  in 
§  648.81(f)(1)  through  (i)(l),  and  in 
§  648.81(n)(l)  and  (o)(l)  during  the  time 
period  specified,  except  as  provided  in 
§  648.81(d).  (0(2),  (g)(2),  (h)(2),  (i)(2), 
(n)(2),  and  (o)(2). 
***** 

(104)  Fish  for,  harvest,  possess,  or 
land  regulated  midtispecies  when 
fishing  in  the  closed  areas  specified  in 
§  648.81(a),  (b),  (c),  (f),  (g).  (h),  (i),  (n), 
and  (o),  unless  otherwise  specified  in 
§648.81(c)(2)(iii),  (f)(2)(i)  and  (f)(2)(iii). 
***** 

3.  In  §648.80,  paragraphs  (a)(8)(iii), 
and  (a)(10)(i)(C)  are  revised  to  read  as 
follows: 

§  648.80    Regulated  mesh  areas  and 
restrictions  on  gear  and  metliods  of  fishing. 

***** 

(a)*  •  * 

(8)  *  *  * 

(iii)  The  portion  of  Small  Mesh  Area 
2  that  is  south  of  43»00.0'  N.  lat.  shall 
be  closed  to  all  fishing  during  the  period 
April  1  through  April  30  to  coincide 
with  the  April  1999  Closure  Area 
specified  in  §648.81(o)(l)(iii)  and,  for 
years  beyond  1999,  the  Inshore  Closure 
Area  II  specified  in  §  648.81(g)(l)(ii). 


Therefore,  during  the  April  1  through 
April  30  time  period.  Small  Mesh  Area 
2  is  defined  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

Small  Mesh  Area  2 

[April  1 -April  30] 


Point 

N.  laL 

W.  long. 

SMI  8 

43»00.0' 
43''10.1' 
43''05.6' 
43»00.0' 
43'00.0' 

69''41£' 

OIVI  IH    >>>••••■••■••••••■■■■ 

SMI  3 

SMI  9 

SM18 

69''43.3' 
69''55' 
69''55' 
69"'41.6' 

(10)*  •  * 

(i)*  *  • 

(C)  The  exemption  does  not  apply  to 
areas  closed  to  meet  the  COM  closure 
fishery  mortality  reduction  targets  as 
specified  in  §  648.81(f),  (g),  (h),  (i),  and 
(o). 
***** 

4.  In  §  648.81,  paragraphs  (d)  and 
(g)(1)  are  revised  and  paragraph  (o)  is 
added  to  read  as  follows: 

§648.81    Closed  areas. 

***** 

(d)  Transiting.  Vessels  may  transit 
Closed  Area  I,  Uie  Nantucket  Lightship 
Closed  Area,  the  NE  Closure  Area,  the 
COM  Inshore  Closure  Areas,  the  Cashes 
Ledge  Closure  Area,  the  Western  COM 
Closure  Area,  and  the  Spring  1999 
Closure  Areas,  as  defined  in  paragraphs 
(a)(1),  (c)(1),  (f)(1).  (g)(1).  (h)(1).  (i)(l). 
and  (o)(l),  respectively,  of  this  section, 
provided  that  their  gear  is  stowed  in 
accordance  with  the  provisions  of 
paragraph  (e)  of  this  section. 
***** 

(g)  *   *   *  (1)  Unless  otherwise 
specified  imder  paragraph  (o)  of  this 
section,  from  May  1, 1998,  through 
April  30,  2001,  no  fishing  vessel  or 
person  on  a  fishing  vessel  may  enter, 
fish  in,  or  be  in,  and  no  fishing  gear 
capable  of  catching  multispecies,  unless 
otherwise  allowed  in  this  part,  may  be 
in,  or  on  board  a  vessel  in,  the  COM 
Inshore  Closure  Areas  I  through  IV,  as 
described  in  paragraphs  (g)(l)(i)  through 
(iv)  of  this  section,  for  the  times 
specified  in  those  paragraphs,  except  as 
specified  in  paragraphs  (d)  and  (g)(2)  of 
this  section  (a  chart  depicting  these 
areas  is  available  fi-om  the  Regional 
Administrator  upon  request  (see  Table  1 
to  §600.502)). 
***** 

(o)  Spring  1999  Closure  Areas.  (1)  For 
the  calendar  year  1999,  no  fishing  vessel 
or  person  on  a  fishing  vessel  may  enter, 
fish  in,  or  be  in,  and  no  fishing  gear 
capable  of  catching  multispecies,  unless 
otherwise  allowed  in  this  part,  may  be 


in,  or  on  board  a  vessel  in,  the  Spring 
1999  Closure  Areas,  as  described  in 
paragraphs  (o)(l)(i),  (ii).  and  (iii)  of  this 
section,  for  the  times  specified  in  those 
paragraphs,  except  as  specified  in 
paragraphs  (d)  and  (o)(2)  of  this  section. 
A  chart  depicting  this  area  is  available 
from  the  Regional  Administrator  upon 
request  (see  Table  1  to  §600.502). 

(i)  February-Inshore  1999  Closure 
Area.  From  February  1, 1999,  through 
February  28, 1999,  the  restrictions 
specified  in  paragraph  (o)(l)  of  this 
section  apply  to  the  February-Inshore 
1999  Closure  Area,  which  is  the  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

Febrdary-Inshore  1 999  Closure 
Area 

[February  1 -February  28.  1999] 


Point 

N.  Lat 

W.  Long. 

GM1   _.. 

GM2  

GM3  

GM4  _ 

GM5  

42'W 
42'W 
42'W 
42°00' 
42«30' 

42''30' 

V) 
(») 

70»00' 

GM6  „. 

r) 

^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 

(ii)  February-Offshore  1999  Closure 
Area.  From  February  1, 1999.  through 
February  28,  1999,  the  restrictions 
specified  in  paragraph  (o)(l)  of  this 
section  apply  to  the  February-Offshore 
1999  Closure  Area,  which  is  the  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

February  1999  Closure  Area- 
Offshore 

[Febnjary  l-Fetxuary  28,  1999] 


Point 

N.  Lat. 

W.Long. 

GM18  

GM19  

GM20  

GM21   

42'W 
42'W 
42»30' 
42''30' 
42'W 

67'>30' 
68''00' 
eS'OO' 
G/'SO' 

GM18  

67°30' 

(iii)  April  1999  Closure  Area.  From 
April  1.  1999.  through  April  30.  1999. 
the  restrictions  specified  in  paragraph 
(o)(l)  of  this  section  apply  to  the  April 
1999  Closure  Area,  which  is  the  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

April  1999  Closure  Area 

[April  1 -April  30,  1999] 


Point 


GM1 
GM2 


N.  LaL 


42' 00' 
42''00' 


W.  Long. 


(') 
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APRIL  1996  Closure  Area— 
(Continued 

[April  |l -April  30.  1999] 


April  1999  Closure  Area- 
Continued 

[April  1 -April  30.  1999] 


Point 


GM3  . 
GM22 
GM7  . 
GM14 


N.  Lat. 


42'W 
42''00' 
42»30' 
42»30' 


W.Long. 


69030' 
69°30' 
69''00' 


Point 

N.  Lat.    . 

W.  Long. 

GM17  

43»00' 
43°00' 

69°00' 

GM9  

{*) 

^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 


3  Cape  Cod  shoreline  on  ttie  Atlantic  Ocean. 
••  New  Hampshire  shoreline. 

(2)  Paragraph  (o)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  to  fishing  vessels  that  meet 
the  criteria  in  paragraph  (f)(2)(i),  (ii),  or 
(iii)  of  this  section. 

[FR  Doc.  99-1000  Filed  1-12-99;  3:29  pm] 
BILUNG  CODE  3510-22-P 
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Federal  Register 

Vol.  64,  No.  10 

Friday,  January  15,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTMEtrr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-AGL-62] 

Proposed  Modification  of  Class  D 
Airspace  and  Class  E  Airspace  and 
Establishment  of  Class  E  Airspace; 
Kenosha,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  D  airspace  and  Class  E 
airspace  and  establish  Class  E  airspace 
at  Kenosha,  WI.  This  action  would 
amend  the  effective  hours  of  the  Class 
D  surface  area  and  the  associated  Class 
E  airspace  to  coincide  with  the  airport 
traffic  control  tower  (ATCT).  This  action 
would  also  establish  a  Class  E  surface 
area  when  the  ATCT  is  closed.  The 
purpose  of  these  actions  is  to  clarify 
when  two-way  radio  commumcation 
with  the  ATCT  is  required  and  to 
provide  adequate  controlled  airspace  for 
instrument  approach  procedures  when 
the  tower  is  closed. 
DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  OfBce  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-62,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 


Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argvunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-62."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federd 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calUng  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 


list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  and  associated  Class  E  airspace 
at  Kenosha,  WI,  by  amending  the 
effective  hours  to  coincide  with  the 
ATCT  hours  of  operation,  and  to 
establish  a  Class  E  surface  area  during 
those  times  the  ATCT  is  closed. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  D  airspace  designations  are 
published  in  paragraph  5000,  Class  E 
airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area  are 
pubhshed  in  paragraph  6004,  and  Class 
E  airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16,  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— OESiGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSI^ACE  AREAS; 
AIRWAYS:  ROtfTES;  AND  REPORTING 
POINTS 


1.  The  author 
continues  to  rea  d 


Authority:  49  U 
40120:  E.O.  10854. 
1963  Comp..  p.  3sig 


ty  citation  for  part  71 
as  follows: 


S.C.  106(g).  40103,  40113, 
24  FR  9565,  3  CFR,  1959- 


171.1    [Amende  ] 

2.  The  incorp(  tration  by  reference  in 
14  CFR  71.1  of  t  le  Federal  Aviation 
Administration  Drder  7400.9F,  Airspace 
Designations  an  I  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1^98,  is  amended  as 
follows: 


Paragraph  5000 

•         •         • 


Class  D  airspace. 

*         * 


AGLWID    Kenoiha.WI  (Revised] 


Kenosha  Regional 
(Lat.  42'"35'45  "  1 

That  airspace  e^^tend 
surface  to  and  inc 
within  a  4.1-mile 
Regional  Airpmrt. 
is  effective  during 
times  established 
Airmen.  The  effective 
thereafter  be  conti  luously 
Airport/Facility 


Airport,  WI 
.,  long.  87»55'40"  W.) 

ing  upward  from  the 
uding  3.200  feet  MSL 
I  adius  of  the  Kenosha 
'  This  Class  D  airspace  area 
the  specific  dates  and 
n  advance  by  Notice  to 
date  and  time  will 
published  in  the 
Directory. 


Paragraph  6004  pass  E  airspace  areas 
designated  as  an  pension  to  a  Class  D 
surface  area 


AGLWIE4    Kent  «ha,  WI  (Revised] 

Kenosha  Regional  Airport,  WI 
(Lat.  42''35'45"  I^.,  long.  87°55'40"  W.) 

Kenosha  VOR 

(Ut.  42''35'57"  *.,  long.  87"'55'54"  W.) 

That  airspace  emending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Kenosha  VOR  077'  radial  extending  from  the 
4.1-mile  radius  of  he  Kenosha  Regional 

1  northeast  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  t  nd  times  established  in 
to  Airmen.  The  effective 
thereafter  be  continuously 


advance  by  Notice 
date  and  time  will 


Paragraph  6002 
designated  as  a  su, 


published  in  the  Airport/Facility  Directory. 


I  ^lass  E  airspace  areas 
I  -face  area  for  an  airport 


AGLWIE2    Ken«Ma,  WI  (New] 

Kenosha  Regional  Airport,  WI 


(Lat.  42°35'45"  N.,  long.  87°55'40"  W.) 
Kenosha  VOR 
(Lat.  42''35'57"N.,  long.  87''55'54"  W.) 
Within  a  4.1-mile  radius  of  the  Kenosha 
Regional  Airport,  and  that  airspace  extending 
upward  from  the  surface  within  2.4  miles 
each  side  of  the  Kenosha  VOR  077°  radial 
extending  from  the  4.1-mile  radius  of  the 
Kenosha  Regional  Air{>ort  to  7.0  miles 
northeast  of  the  airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Des  Plaines,  Illinois,  on 
December  14, 1998. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  99-734  Filed  1-14-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[REG-11 5433-98] 
RIN  1545-AW81 

Timely  Mailing  Treated  as  Timely 
Filing/Electronic  Postmark 

AGENCY:  Litemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 

and,  withdrawal  of  previous  notice  of 

proposed  rulemaking. 

SUMIMARY:  This  document  contains 
proposed  regulations  relating  to  timely 
mailing  treated  as  timely  filing  and 
paying  under  section  7502.  The 
proposed  regulations  generally  reflect 
changes  to  the  law  made  since  1960. 
The  proposed  regulations  affect 
taxpayers  that  file  documents  or  make 
payments  or  deposits.  This  document 
also  withdraws  a  previous  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  of  December  11, 1979. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  15, 1999.  The  notice  of  proposed 
rulemaking  published  at  44  FR  71430, 
December  11, 1979,  is  withdrawn  as  of 
January  15, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-115433-98). 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
115433-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 


Avenue  NW,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  Michael 
Slaughter,  (202)  622-7180;  concerning 
the  regulations,  Charles  A.  Hall,  (202) 
622-4940  (not  toU-fi-ee  numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  dociunent  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
part  301)  under  section  7502  relating  to 
timely  mailing  treated  as  timely  filing 
and  paying.  As  originally  enacted  in  the 
Internal  Revenue  Code  of  1954,  Public 
Law  591,  ch.  736  (68A  Stat.  895  (1954)). 
section  7502  provided  that  if  any  claim, 
statement,  or  other  document  is 
delivered  to  the  appropriate  agency, 
officer,  or  office  after  the  filing  date,  the 
date  of  the  United  States  postmark  will 
be  deemed  to  be  the  date  of  delivery  if 
the  postmark  date  is  on  or  before  the 
filing  due  date.  In  the  case  of  registered 
mail,  section  7502  provided  that  the 
registration  will  be  prima  facie  evidence 
of  delivery  and  the  date  of  registration 
will  be  deemed  the  postmark  date.  At 
the  time,  section  7502  did  not  apply  to 
the  mailing  of  tax  returns  or  payments. 

The  Technical  Amendments  Act  of 
1958.  Public  Law  85-866  (72  Stat.  1665 
(1958)),  amended  section  7502  by 
authorizing  the  Secretary  to  provide  by 
regulations  the  extent  to  which  the 
provisions  with  respect  to  prima  facie 
evidence  of  delivery  and  the  postmark 
date  will  apply  to  certified  mail. 

Section  5(a)  of  the  Act  of  November 
2, 1966,  Public  Law  89-713  (80  Stat. 
1110  (1966)),  amended  section  7502  to 
apply  the  timely  mailing  rules  to  returns 
and  the  payment  of  taxes.  Section  106(a) 
of  the  Revenue  and  Expenditure  Control 
Act  of  1968,  Public  Law  90-364  (82  Stat. 
266  (1968)),  extended  these  rules  to  the 
mailing  of  deposits  of  tax.  The  Deficit 
Reduction  Act  of  1984.  Public  Law  98- 
369  (98  Stat.  695  (1984)).  limited  the 
timely  mailing  rules  to  deposits  of  less 
than  $20,000  in  the  case  of  any  person 
who  is  required  to  deposit  more  than 
once  a  month. 

Minor  changes  were  also  made  to 
section  7502  by  the  Tax  Reform  Act  of 

1976,  Public  Law  94-455  (90  Stat.  1831 
and  1834  (1976)),  the  Act  of  October  28, 

1977.  Public  Law  95-147  (91  Stat.  1228 
(1977)),  and  the  Tax  Reform  Act  of  1986. 
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Public  Law  99-514  (100  Stat.  2833 
(1986)). 

The  existing  regulations  (TD  6232) 
under  section  7502  were  last  amended 
on  October  25.  1960  (25  PR  10247)  to 
implement  changes  made  by  the 
Technical  Amendments  Act  of  1958. 
The  regulations  provide  that  the  prima 
facie  evidence  of  delivery  and  postmark 
date  rules  apply  to  certiHed  mail. 

A  notice  of  proposed  rulemaking 
(REG-209351-71,  formerly  LR-1406) 
was  published  on  December  11, 1979 
(44  PR  71430)  to  implement  changes 
made  by  the  Act  of  November  2, 1966, 
the  Revenue  and  Expenditure  Control 
Act  of  1968,  the  Tax  Reform  Act  of 
1976,  and  the  Act  of  October  28, 1977. 
The  proposed  regulations  would  have 
conformed  the  existing  regulations  to 
these  changes.  Because  the  proposed 
changes  are  incorporated  in  this 
document,  the  earlier  notice  of  proposed 
rulemaking  is  withdrawn. 

In  1996.  section  1210  of  The  Taxpayer 
Bill  of  Rights  2,  Public  Law  104-168 
(110  Stat.  1474  (1996)),  added  section 
7502(f)  to  provide  that  the  term  United 
States  mail  includes  a  designated 
delivery  service  and  that  the  term 
postmark  includes  the  date  recorded  or 
marked  by  a  designated  delivery  service. 
The  provision  allows  the  IRS  to 
determine  whether  a  service  of  a  private 
delivery  service  (PDS)  is  a  designated 
delivery  service.  Section  7502(f)  also 
allows  the  IRS  to  provide  a  rule  that 
equates  a  service  provided  by  a  PDS  to 
United  States  registered  or  certified 
mail.  The  IRS  has  determined  that 
certain  delivery  services  of  foiu  PDSs 
are  designated  for  purposes  of  section 
7502(f).  However,  the  IRS  has  not  yet 
determined  that  any  service  of  a  PDS  is 
substantially  equivalent  to  United  States 
registered  or  certified  mail.  See  Notice 
98-47  (1998—37  I.R.B.  8  (September  14, 
1998)). 

Finally,  section  7502(c)(2)  was 
amended  by  section  2003(b)  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  Public  Law 
105-206  (112  Stat.  725  (1998)),  to 
authorize  the  Secretary  to  provide  the 
extent  to  which  the  prima  facie 
evidence  of  delivery  and  postmark  date 
rules  apply  to  electronic  filing. 

Explanation  of  Provisions 

These  proposed  regulations  propose 
to  add  a  new  §  301. 7502-1  (d)  to  provide 
that  the  date  of  an  electronic  postmark 
given  by  an  authorized  electronic  return 
transmitter  will  be  deemed  the  filing 
date  if  the  date  of  the  electronic 
postmark  is  on  or  before  the  filing  due 
date.  It  also  permits  the  Commissioner 
to  enter  into  an  agreement  with  an 
electronic  retiun  transmitter  or  to 


prescribe  in  forms,  instructions,  or  other 
appropriate  guidance  the  procedures 
under  which  the  electronic  return 
transmitter  is  authorized  to  provide 
taxpayers  writh  an  electronic  postmark 
to  acknowledge  the  date  and  time  that 
the  electronic  return  transmitter 
received  the  electronically  filed 
document. 

An  electronic  return  transmitter  is 
defined  for  purposes  of  the  regulation 
the  same  as  in  the  revenue  procedures 
governing  the  Electronic  Filing  Program, 
currently  Rev.  Proc.  98-50  (1998-38 
I.R.B.  8  (September  21,  1998)).  and  the 
On-Line  Filing  Program,  currently  Rev. 
Proc.  98-51  (1998-38  I.R.B.  20 
(September  21, 1998)).  An  electronic 
postmark  is  a  record  of  the  date  and 
time  that  an  authorized  electronic  return 
transmitter  receives  the  transmission  of 
the  taxpayer's  electronically  filed 
dociunent  on  its  host  system. 

For  tax  year  1998,  the  rules  on 
electronic  postmarks  are  effective  for 
income  tax  returns  filed  through 
electronic  return  transmitters  authorized 
to  provide  an  electronic  postmark 
pursuant  to  an  agreement  under  the 
Electronic  Tax  Administration's  Request 
for  Agreement  released  on  November 
26, 1997.  For  taxable  years  beginning 
after  1998,  the  rules  on  electronic 
postmarks  are  effective  for  documents 
submitted  to  electronic  return 
transmitters  that  are  authorized  to 
provide  an  electronic  postmark 
pursuant  to  §  301.7502-l(d)(2). 

The  remainder  of  the  changes 
contained  in  §§  301.7502-1  and 
301.7502-2  conform  the  regulations  to 
the  expanded  scope  of  section  7502  as 
amended  over  the  years.  For  instance, 
§  301.7502-1  provides  that  the  timely 
mailing  treated  as  timely  filing  rule 
extends  to  the  mailing  of  tax  returns  and 
payments.  Additionally,  §301.7502-2 
provides  guidance  on  the  timely  mailing 
of  deposits. 

In  1980,  IRS  and  the  Treasiuy 
Department  received  comments  in 
response  to  the  notice  of  proposed 
rulemaking.  Comments  have  not  been 
requested  since  that  time.  Accordingly, 
the  public  is  encouraged  to  make 
comments  regarding  this  notice  of 
proposed  rulemaking,  including 
comments  regarding  whether  section 
7502  should  apply  to  claims  for  refunds 
made  on  delinquent  original  income  tax 
returns  or  whether  the  prima  facie 
evidence  of  delivery  rule  for  registered 
mail  should  be  extended  to  services  of 
a  PDS  or  to  electronic  filing  of 
documents. 

Efiiect  on  Other  Documents 

The  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  for 


December  11, 1979  (REG-209351-71, 
formerly  LR-1406,  44  PR  71430)  ts 
withdrawTi  as  of  January  15, 1999. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6]  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  (a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  imderstand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  pubUc 
hearing  may  be  scheduled  if  requested 
by  any  person  that  timely  submits 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  vriU  be  published 
in  the  Federal  Register. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Charles  A. 
Hall,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accoimting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amendnd  by  adding 
entries  in  numerical  order  to  read  as 
follows: 
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Authority:  26 

Section  301 
U.S.C.  7502  * 

Section  301. 
U.S.C  7502  * 


l).S.C.  7805  •   *   • 
7562-1  also  issued  under  26 


7502-2  also  issued  under  26 
301.7502-1  is  revised 


Par.  2.  Section 
to  read  as  follows 


§  301 .7502-1    Titnely  mailing  of  documents 
and  payments  treated  as  Umeiy  filing  and 
paying. 

(a)  General  nile.  Section  7502 
provides  that,  if  the  requirements  of  that 
section  are  met^  a  dociunent  or  payment 
(within  the  meaning  of  paragraph  (b)  of 
this  section)  is  deemed  to  be  filed  or 
paid  on  the  date  of  the  postmark 
stamped  on  the  envelope  or  other 
appropriate  wrapper  (envelope)  in 
which  the  docuhient  or  payment  was 
mailed.  Thus,  i|  the  envelope  that 
contains  the  document  or  payment  has 

a  timely  postmark,  the  document  or 
payment  is  considered  timely  filed  or 
paid  even  if  it  i$  received  after  the  last 
date,  or  the  lastjday  of  the  period, 
prescribed  for  qling  the  document  or 
making  the  payinent.  However,  if  a 
docujnent  or  payment  is  not  considered 
timely  filed  or  timely  paid  under  section 
7502,  the  docuipent  or  payment  is  not 
deemed  to  be  fi|ed  or  paid  on  the  date 
of  the  postmark  stamped  on  the 
envelope  in  which  the  document  or 
payment  was  mailed.  Thus,  section 
7502  does  not  ^ply  to  determine  the 
period  of  time  during  which  there  is  a 
failure  to  file  a  return  or  pay  a  tax  for 
purposes  of  computing  the  penalties 
and  additions  t^  tax  imposed  by  section 
6651.  Except  asi  provided  in  section 
7502(e)  and  §  361. 7502-2,  relating  to  the 
timely  mailing  of  deposits,  and 
paragraph  (d)  of  this  section,  relating  to 
electronically  filed  documents,  section 
7502  is  applicable  only  to  those 
documents  or  payments  as  defined  in 
paragraph  (b)  of  this  section  and  only  if 
the  dociunent  o|-  payment  is  mailed  in 
accordance  with  paragraph  (c)  of  this 
section  and  is  delivered  in  accordance 
with  paragraph  (e)  of  this  section. 

(b)  Definition^ — (1)  Document 
defined,  (i)  The  term  document,  as  used 
in  this  section,  ineans  any  return,  claim, 
statement,  or  ot^ier  document  required 
to  be  filed  within  a  prescribed  period  or 
on  or  before  a  prescribed  date  under 
authority  of  an)|  provision  of  the 
internal  revenu0  laws,  except  as 
provided  in  paragraph  (b)(l)(ii),  (iii),  or 
(iv)  of  this  sectibn. 

(ii)  The  term  qoes  not  include  returns, 
claims,  statements,  or  other  docuiments 
that  are  required  under  any  provision  of 
the  internal  revenue  laws  or  the 
regulations  thei^under  to  be  delivered 
by  any  method  other  than  mailing. 


(iii)  The  term  does  not  include  any 
document  filed  in  any  court  other  than 
the  Tax  Court,  but  the  term  does  include 
any  document  filed  with  the  Tax  Court, 
including  a  petition  for  redetermination 
of  a  deficiency  and  a  petition  for  review 
of  a  decision  of  the  Tax  Court. 

(iv)  The  term  does  not  include  any 
document  that  is  required  to  be  filed 
with  a  bank  or  other  depositary  under 
section  6302.  However,  see  §  301.7502- 
2  for  special  rules  relating  to  the 
timeliness  of  deposits  and  documents 
required  to  be  filed  with  deposits. 

(2)  Payment  defined,  (i)  The  term 
payment,  as  used  in  this  section,  means 
any  payment  required  to  be  made 
within  a  prescribed  period  or  on  or 
before  a  prescribed  date  imder  the 
authority  of  any  provision  of  the 
internal  revenue  laws,  except  as 
provided  in  paragraph  (b)(2)(ii),  (iii), 
(iv),  or  (v)  of  this  section. 

(ii)  The  term  does  not  include  any 
payment  that  is  required  under  any 
provision  of  the  internal  revenue  laws 
or  the  regulations  thereunder  to  be 
delivered  by  any  method  other  than 
mailing.  See,  for  example,  section 
6302(h)  and  the  regulations  thereimder 
regarding  electronic  funds  transfer. 

(iii)  The  term  does  not  include  any 
payment,  whether  it  is  made  in  the  form 
of  currency  or  other  medium  of 
payment,  unless  it  is  actually  received 
and  accounted  for.  For  example,  if  a 
check  is  used  as  the  form  of  payment, 
this  section  does  not  apply  unless  the 
check  is  honored  upon  presentation. 

(iv)  The  term  does  not  include  any 
payment  to  any  court  other  than  the  Tax 
Court. 

(v)  The  term  does  not  include  any 
deposit  that  is  required  to  be  made  with 
a  bank  or  other  depositary  under  section 
6302.  However,  see  §301.7502-2  for 
rules  relating  to  the  timeliness  of 
deposits. 

(3)  Last  date  or  last  date  prescribed. 
As  used  in  this  section,  the  term  the  last 
date,  or  the  last  day  of  the  period, 
prescribed  for  filing  the  document  or 
making  the  payment  includes  any 
extension  of  time  granted  for  that  action. 
When  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment  falls 
on  a  Saturday,  Sunday  or  legal  holiday, 
section  7503  applies.  Therefere,  in 
applying  the  rules  of  this  paragraph 
(b)(3),  the  next  succeeding  day  that  is 
not  a  Saturday,  Sunday,  or  legal  holiday 
is  treated  as  the  last  date,  or  the  last  day 
of  the  period,  prescribed  for  filing  the 
dociunent  or  making  the  payment. 

(c)  Mailing  requirements— -{\)  In 
general.  Section  7502  does  not  apply 
imless  the  dociunent  or  payment  is 


mailed  in  accordance  with  the  following 
requirements: 

Ci)  Envelope  and  address.  The 
document  or  payment  must  be 
contained  in  an  envelope,  properly 
addressed  to  the  agency,  officer,  or 
office  with  which  the  document  is 
required  to  be  filed  or  to  which  the 
payment  is  reauired  to  be  made. 

(ii)  Timely  deposited  in  U.S.  mail.  The 
document  or  payment  must  be 
deposited  within  the  prescribed  time  in 
the  mail  in  the  United  States  with 
sufficient  postage  prepaid.  For  this 
purpose,  a  document  or  payment  is 
deposited  in  the  mail  in  the  United 
States  when  it  is  deposited  with  the 
domestic  mail  service  of  the  U.S.  Postal 
Service.  The  domestic  mail  service  of 
the  U.S.  Postal  Service,  as  defined  by 
the  Domestic  Mail  Manual  as 
incorporated  by  reference  in  the  postal 
regulations,  includes  mail  transmitted 
within,  among,  and  between  the  United 
States  of  America,  its  territories  and 
possessions,  and  Army  post  offices 
(APO),  fleet  post  offices  (FPO),  and  the 
United  Nations,  NY.  (See  Domestic  Mail 
Manual,  section  GOll.2.1,  as 
incorporated  by  reference  in  39  CFR 
111.1.)  Section  7502  does  not  apply  to 
any  document  or  payment  that  is 
deposited  with  the  mail  service  of  any 
other  country. 

(iii)  Postmark— {A)  U.S.  Postal  Setvice 
postmark.  If  the  postmark  on  the 
envelope  is  made  by  the  U.S.  Postal 
Service,  the  postmark  must  bear  a  date 
on  or  before  the  last  date,  or  the  last  day 
of  the  period,  prescribed  for  filing  the 
document  or  making  the  payment.  If  the 
postmark  does  not  bear  a  date  on  or 
before  the  last  date,  or  the  last  day  of  the 
pwriod,  prescribed  for  filing  the 
document  or  making  the  payment,  the 
document  or  payment  is  considered  not 
to  be  tipiely  filed  or  paid,  regardless  of 
when  the  document  or  payment  is 
deposited  in  the  mail.  Accordingly,  the 
sender  who  relies  upon  the  applicability 
of  section  7502  assumes  the  risk  that  'Jie 
postmark  will  bear  a  date  on  or  before 
the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment.  See, 
however,  paragraph  (c)(2)  of  this  section 
with  respect  to  the  use  of  registered  mail 
or  certified  mail  to  avoid  this  risk.  If  the 
postmark  on  the  envelope  is  made  by 
the  U.S.  Postal  Service  but  is  not  legible, 
the  person  who  is  required  to  file  the 
document  or  make  the  payment  has  the 
burden  of  proving  the  date  that  the 
postmark  was  made.  Furthermore,  if  the 
envelope  that  contains  a  document  or 
payment  has  a  timely  postmark  made  by 
the  U.S.  Postal  Service  but  it  is  received 
after  the  time  when  a  document  or 
payment  postmarked  and  mailed  at  that 
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time  would  ordinarily  be  received,  the 
sender  may  be  required  to  prove  that  it 
was  timely  mailed. 

(B)  Postmark  made  by  other  than  U.S. 
Postal  Service — (1)  In  general.  If  the 
postmark  on  the  envelope  is  made  other 
than  by  the  U.S.  Postal  Service — 

(j)  Tne  postmark  so  made  must  bear 
a  legible  date  on  or  before  the  last  date, 
or  the  last  day  of  the  period,  prescribed 
for  filing  the  document  or  making  the 
payment;  and 

(ii)  The  document  or  payment  must  be 
received  by  the  agency,  officer,  or  office 
with  which  it  is  required  to  be  filed  not 
later  than  the  time  when  a  document  or 
payment  contained  in  an  envelope  that 
is  properly  addressed,  mailed,  and  sent 
by  the  same  class  of  mail  would 
ordinarily  be  received  if  it  were 
postmarked  at  the  same  point  of  origin 
by  the  U.S.  Postal  Service  on  the  last 
date,  or  the  last  day  of  the  period, 
prescribed  for  filing  the  document  or 
making  the  payment.  ^ 

(2)  Document  or  payment  received 
late.  If  the  document  or  payment  is 
received  after  the  time  when  a 
document  or  payment  so  mailed  and  so 
postmarked  by  the  U.S.  Postal  Service 
would  ordinarily  be  received,  the 
document  or  payment  is  treated  as 
having  been  received  at  the  time  when 
a  document  or  payment  so  mailed  and 
so  postmarked  would  ordinarily  be 
received  if  the  person  who  is  required 
to  file  the  document  or  make  the 
payment  establishes — 

(i)  That  it  was  actually  deposited  in 
the  U.S.  mail  before  the  last  collection 
of  the  mail  from  the  place  of  deposit 
which  was  postmarked  (except  for  the 
metered  mail)  by  the  U.S.  Postal  Service 
on  or  before  the  last  date,  or  the  last  day 
of  the  period,  prescribed  for  filing  the 
docimient  or  making  the  payment; 

(ii)  That  the  delay  in  receiving  the 
document  or  payment  was  due  to  a 
delay  in  the  transmission  of  the  U.S. 
mail;  and 

(Hi)  The  cause  of  the  delay. 

(3)  U.S.  and  non-U.S.  postmarks.  If 
the  envelope  has  a  postmark  made  by 
the  U.S.  Postal  Service  in  addition  to  the 
postmark  not  so  made,  the  postmark 
that  was  not  made  by  the  U.S.  Postal 
Service  is  disregarded,  and  whether  the 
envelope  was  mailed  in  accordance 
with  this  paragraph  (c)(l)(iii)(B)  will  be 
determined  solely  by  applying  the  rule 
of  paragraph  (c)(l){iii)(A)  of  this  section. 

(2)  Registered  or  certified  mail.  If  the 
document  or  payment  is  sent  by  U.S. 
registered  mail,  the  date  of  registration 
of  the  document  or  payment  is  treated 
as  the  postmark  date.  If  the  document  or 
payment  is  sent  by  U.S.  certified  mail 
and  the  sender's  receipt  is  postmarked 
by  the  postal  employee  to  whom  the 


document  or  payment  is  presented,  the 
date  of  the  U.S.  postmark  on  the  receipt 
is  treated  as  the  postmark  date  of  the 
document  or  payment.  Accordingly,  the 
risk  that  the  document  or  payment  will 
not  be  postmarked  on  the  day  that  it  is 
deposited  in  the  mail  may  be  eliminated 
by  the  use  of  registered  or  certified  mail. 

(d)  Electronically  filed  documents — 
(1)  In  general.  A  document  filed 
electronically  with  an  electronic  return 
transmitter  (as  defined  in  paragraph 
(d](3)(i)  of  this  section  and  authorized 
pursuant  to  paragraph  (d)(2)  of  this 
section)  in  the  manner  and  time 
prescribed  by  the  Commissioner  is 
deemed  to  be  filed  on  the  date  of  the 
electronic  postmark  (as  defined  in 
paragraph  (d)(3)(ii)  of  this  section)  given 
by  the  authorized  electronic  return 
transmitter.  Thus,  if  the  electronic 
postmark  is  timely,  the  document  is 
considered  filed  timely  although  it  is 
received  by  the  agency,  officer,  or  office 
after  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  such 
document. 

(2)  Authorized  electronic  return 
transmitters.  The  Commissioner  may 
enter  into  an  agreement  with  an 
electronic  return  transmitter  or 
prescribe  in  forms,  instructions,  or  other 
appropriate  guidance  the  procedures 
under  which  the  electronic  return 
transmitter  is  authorized  to  provide 
taxpayers  with  an  electronic  postmark 
to  acknowledge  the  date  and  time  that 
the  electronic  return  transmitter 
received  the  electronically  filed 
dociunent. 

(3)  Definitions — (i)  Electronic  return 
transmitter.  For  purposes  of  this 
paragraph  (d),  the  term  electronic  return 
transmitter  has  the  same  meaning  as 
contained  in  section  3.02(4)  of  Rev. 
Proc.  98-50  (1998-38  I.R.B.  8 
(September  21, 1998))  and  section 
3.02(3)  of  Rev.  Proc.  98-51  (1998-38 
I.R.B.  20  (September  21. 1998))  (See 

§  601.601(d)(2)  of  this  chapter.)  or  in 
procedures  subsequently  prescribed  by 
the  Commissioner. 

(ii)  Electronic  postmark.  For  purposes 
of  this  paragraph  (d),  the  term  electronic 
postmark  means  a  record  of  the  date  and 
time  (in  a  particular  time  zone)  that  an 
authorized  electronic  return  transmitter 
receives  the  transmission  of  a  taxpayer's 
electronically  filed  document  on  its  host 
system.  However,  if  the  taxpayer  and 
the  electronic  return  transmitter  are 
located  in  different  time  zones,  it  is  the 
time  in  the  taxpayer's  time  zone  that 
controls  the  timeliness  of  the 
electronically  filed  document. 

(e)  Delivery.  (1)  Except  as  provided  in 
section  7502(f)  and  paragraph  (d)  of  this 
section,  section  7502  is  not  applicable 
unless  the  document  or  payment  is 


delivered  by  U.S.  mail  to  the  agency, 
officer,  or  office  with  which  the 
document  is  required  tabe  filed  or  to 
which  payment  is  required  to  be  made. 
However,  in  the  case  of  a  document  (but 
not  a  payment)  sent  by  registered  or 
certified  mail,  proof  that  the  document 
was  properly  registered  or  that  a 
postmarked  certified  mail  sender's 
receipt  was  properly  issued  and  that  the 
envelope  was  properly  addressed  to  the 
agency,  officer,  or  office-constitutes 
prima  facie  evidence  that  the  document 
was  delivered  to  the  agency,  officer,  or 
office. 

(2)  Section  7502  is  applicable  only 
when  the  document  or  payment  is 
delivered  after  the  last  date,  or  last  day 
of  the  period,  prescribed  for  filing  the 
document  or  making  the  payment.  Thus, 
section  7502  is  applicable  when  a  claim 
for  credit  or  refund  is  delivered  after  the 
last  day  of  the  period  specified  in 
section  6511  or  in  any  other 
corresponding  provision  of  law  relating 
to  the  limit  on  the  amount  of  credit  or 
refund  that  is  allowable.  For  example, 
taxpayer  A  was  required  to  file  an 
income  tax  return  for  1993  on  or  before 
April  15,  1994,  but  A  secured  an 
extension  until  August  15.  1994,  to  file 
such  return.  A  filed  the  return  on 
August  15,  1994,  but  no  tax  was  paid  at 
that  time  because  the  tax  liability 
disclosed  by  the  return  had  been 
completely  satisfied  by  the  income  tax 
that  had  been  withheld  on  A's  wages. 
On  August  14,  1997,  A  mailed  in 
accordance  with  the  requirements  of 
this  section  a  claim  for  refund  of  a 
portion  of  this  1993  tax.  The  envelope 
containing  the  claim  was  postmarked  on 
August  14,  1997,  but  it  was  not 
delivered  to  the  Service  Center  until 
August  18, 1997.  Under  section  6511, 
A's  claim  for  refund  is  timely  if  filed 
within  three  years  from  August  15, 
1994.  Thus,  since  A's  claim  for  refund 
was  mailed  in  accordance  with  the 
requirements  of  this  section  and  was 
delivered  after  the  last  day  of  the  period 
specified  in  section  6511,  section  7502 
is  applicable  and  the  claim  is  deemed  to 
have  been  filed  on  August  14,  1997. 

(f)  Effective  date—(r)  In  general.  This 
section  applies  to  any  payment  or 
document  mailed  and  delivered  in 
accordance  with  the  requirements  of 
this  section  in  an  envelope  bearing  a 
postmark  dated  after  January  15, 1999. 

(2)  Electronically  filed  documents — (i) 
For  taxable  year  1998.  For  taxable  year 
1998,  this  section  only  applies  to 
electronically  filed  income  tax  returns 
transmitted  to  an  electronic  return 
transmitter  that  was  authorized  to 
provide  an  electronic  postmark 
pursuant  to  an  agreement  entered  into 
in  response  to  submissions  received  in 
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reply  to  the  Ele  ctronic  Tax 
Administration 's  Request  for  Agreement 
released  on  November  26,  1997. 

(ii)  For  taxable  years  after  1998.  For 
taxable  years  after  1998,  this  section 
applies  to  any  vlectronically  filed 
return,  claim,  statement,  or  otiier 
document  transmitted  to  an  electronic 
return  transmitter  that  is  authorized  to 
provide  an  eleotronic  postmark 
pursuant  to  paragraph  (d)(2)  of  this 
section.  j 

Par.  3.  Sectic^  301.7502-2  is  added  to 
read  as  follows! 

§  301 .7502-2    Ttnely  mailing  of  deposits. 

(a)  General  rqle-(l)  Two  day  rule. 
Section  7502(e]l  provides  that,  if  the 
requirements  o:  that  section  are  met,  a 
deposit  is  deem  ed  to  be  received  on  the 
date  the  deposit  was  mailed  even 
though  it  is  reef  ived  after  the  date 
prescribed  for  liialdng  the  deposit.  The 
requirements  of  the  section  are  met  if 
the  person  required  to  make  the  deposit 
establishes  thatithe  date  of  maiUng  was 
on  or  before  th«j  second  day  preceding 
the  date  prescriped  for  making  the 
deposit.  If  the  date  of  mailing  was  not 
established  to  he  on  or  before  the  second 
day  preceding  tpe  date  prescribed  for 
making  the  depbsit,  the  deposit  will  not 
be  considered  tamely  received  unless  it 
is  actually  received  on  or  before  the  date 
prescribed  for  ibaking  the  deposit. 
Section  7502(e»only  appUes  to  a  deposit 
mailed  to  the  bank,  trust  company, 
domestic  building  and  loan  association, 
or  credit  imion  Authorized  to  receive 
that  deposit.  Thjus,  section  7502(e)  does 
not  apply  to  any  remittance  mailed  to  an 
internal  revenue  service  center. 

(2)  Deposits  c^  $20,000  or  more. 
Paragraph  (a)(l]  of  this  section  does  not 
apply  with  respect  to  any  deposit  of 
$20,000  or  mor^  by  any  person  required 
to  deposit  any  tix  more  than  once  a 
month.  Any  suclh  deposit  must  be  made 
by  the  due  date  Ifor  such  deposit, 
regardless  of  thi  method  of  delivery. 

(b)  Deposit  defined.  The  term  deposit, 
as  used  in  this  »ction,  means  any 
deposit  of  tax  rqquired  to  be  made  on  or 
before  a  prescrii)ed  date  pursuant  to 
regulations  prescribed  under  section 
6302.  For  infonhation  regarding  the 
making  of  deposits  by  electronic  funds 
transfer,  see  section  6302(h)  and  the 
regulations  thereimder. 

Ic)  Mailing  rebuirements — (1)  In 
general.  Section  7502(e)  does  not  apply 
unless  the  deposit  is  mailed  in 
accordance  witli  the  requirements  of 
paragraph  (c)(2)jof  this  section. 

(2)  Requirements.  The  date  of  mailing 
must  fall  on  or  before  the  second  day 
preceding  the  prescribed  date  for 
making  a  depos  t  (including  any 
extension  of  tim  e  granted  for  making  the 


deposit).  For  example,  if  a  deposit  is 
due  on  or  before  January  15,  the  date  of 
mailing  must  fall  on  or  before  January 
13.  The  deposit  must  be  contained  in  an 
envelope  or  other  appropriate  wrapper 
approved  for  use  in  the  mails  by  the 
U.S.  Postal  Service,  properly  addressed 
to  the  bank,  trust  company,  domestic 
building  and  loan  association,  or  credit 
luiion  authorized  to  receive  the  deposit. 
The  deposit  must  be  deposited  with 
sufficient  postage  prepaid  on  or  before 
the  second  day  in  the  mail  in  the  United 
States  within  the  meaning  of 
§301.7502-1. 

(3)  Registered  and  certified  mail.  The 
provisions  of  §  301.7502-l(c)(2)  apply 
to  a  deposit  sent  by  U.S.  registered  mail 
or  U.S.  certified  mail  as  if  the  deposit 
were  a  payment,  except  that  the  date  of 
registration  or  the  date  of  the  postmark 
on  the  sender's  receipt  is  considered  the 
date  of  mailing  of  such  deposit. 

(d)  Delivery.  Section  7502(e)  does  not 
apply  unless  a  deposit  is  actually 
delivered  by  U.S.  mail  to  the  authorized 
^nancial  institution  with  which  the 
deposit  is  required  to  he  made  and  is 
accepted  by  that  financial  institution. 
For  rules  relating  to  the  acceptance  of 
deposits  by  authorized  financial 
institutions  (see  31  CFR  203.18).  The 
fact  that  a  deposit  is  sent  by  U.S. 
registered  or  U.S.  certified  mail  does  not 
constitute  prima  facie  evidence  that  the 
deposit  was  deUvered  to  the  financial 
institution  authorized  to  receive  the 
deposit.  Section  7502(e)  does  not  apply 
unless  the  deposit  is  delivered  after  the 
date  prescribed  for  milking  the  deposit. 

(e)  Effective  date.  This  section  applies 
to  all  deposits  required  to  be  made  after 
January  15,  1999. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

[FR  Doc.  99-701  Filed  1-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
PL161-1b;  FRL-6216-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
approve  a  requested  source  specific 
revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  ozone  in 
the  form  of  a  variance  from  the 
otherwise  applicable  SIP  requirements 


for  DB  Hess  Company,  Incorporated 's 
lithographic  printing  plant  which  is 
located  in  Woodstock,  in  McHenry 
County,  Illinois.  The  variance  took 
effect  on  the  State  level  on  March  20, 
1997  and  expires  on  March  30,  1999. 
The  State's  plan  submittal  request  was 
made  on  September  3, 1997  pursuant  to 
requirements  found  in  the  Clean  Air  Act 
(CAA).  In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  USEPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  approving  the  State's  request  is  set 
forth  in  the  direct  final  rule.  The  direct 
final  rule  will  become  effective  without 
further  notice  unless  USEPA  receives 
relevant  adverse  written  comment. 
Should  USEPA  receive  such  comment, 
it  will  publish  a  timely  withdrawal 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect  and  such 
public  comment  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  If  no 
adverse  written  comments  are  received, 
the  direct  final  rule  will  take  effect  on 
the  date  stated  in  that  document,  and  no 
further  action  will  be  taken  on  this 
proposed  rule.  USEPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  February  16, 1999. 

ADDRESSES:  Written  comments  may  be 
mailed  to  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Region  5  at 
the  address  listed  below. 

Copies  of  the  materials  submitted  by 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  may  be  examined  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano  at  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  December  3, 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  99-1023  Filed  1-14-99;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL176-1b;  FRL-6215-2] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Illinois 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  September  16, 1998,  Illinois  State 
Implementation  Plan  (SIP)  revision 
request  containing  amendments  to 
Volatile  Organic  Material  (VOM)  rules 
affecting  Illinois'  ozone  attainment  area 
(the  area  of  the  State  not  including  the 
Chicago  and  Metro-East  ozone 
nonattainment  areas),  as  a  requested 
revision  to  the  ozone  State 
Implementation  Plan  (SIP).  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's 
requests  as  a  direct  final  rule  without 
prior  proposal  because  EfA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  rule.  The  direct  final  rule  will 
become  effective  without  further  notice 
imless  the  Agency  receives  relevant 
adverse  written  comment  on  this  action. 
Should  the  Agency  receive  such 
comment,  it  will  publish  a  final  rule 
informing  the  public  that  the  direct  final 
rule  will  not  take  effect  and  such  public 
comment  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  proposed  rule.  EPA 
does  not  plan  to  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  February  16, 1999. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-ISJ), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 


Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6082. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  December  21, 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  99-1019  Filed  1-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6220-8] 

National  Emission  Standards  for 
Hazardous  Air  Poilatants:  Natural  Gas 
Transmission  and  Storage 

agency:  EnvircMimental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  notice  of 
proposal;  reopening  of  public  comment 
period  and  notice  of  public  hearing. 

SUMMARY:  On  February  6. 1998  (63  FR 
6288),  the  EPA  proposed  standards  (the 
projrosal  or  proposed  standards)  to  limit 
emissions  of  hazardous  air  pollutants 
(HAP)  trom  existing  and  new  natural  gas 
transmission  and  storage  facilities  under 
section  112  of  the  Clean  Air  Act  as 
amended  in  1990  (Act).  The  public 
comment  period  on  the  proposed 
standards  ended  April  7,  1998.  This 
action  announces  the  availability  of 
supplemental  information,  the 
reopening  of  the  public  comment  period 
on  the  supplemental  information,  and 
the  notice  of  public  hearing. 

During  the  public  comment  period, 
the  EPA  received  comments  that  the 
data  collected  by  the  EPA  to  support 
development  of  the  proposed  rule  did 
not  adequately  characterize  the  HAP 
emission  sources  and  controls  in  the 
natural  gas  transmission  and  storage 
source  category.  The  EPA  agreed  to 
solicit  and  consider  additional  data 
pertaining  to  the  development  of 
maximiun  available  control  technology 
(MACT)  standards  for  the  natural  gas 
transmission  and  storage  source 
category.  The  EPA  plans  to  consider 
comments  received  on  this  action,  along 
with  comments  received  on  the 
proposal,  and  take  final  action  by  May 
15,  1999. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  February  16, 1999. 


For  information  on  submitting 
electronic  comments  see  the 
SUPPi.EMENTARY  INFORMATION  section  of 
this  document.  If  a  public  hearing  is 
held,  comments  referring  to  new 
information  resulting  from  the  public 
hearing  must  be  received  by  March  1, 
1999. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  22, 1999,.  a  public 
hearing  will  be  held  on  February  1, 
1999,  beginning  at  9:30  a.m.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  January  22. 1999. 
For  information  on  requesting  a  public 
hearing  see  the  ADDRESSES  section  of 
this  notice.  For  detailed  information  on 
the  pubUc  hearing  see  the 
SUPPLEMENTARY  INFORMATION  section. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (MC-6102), 
Attention:  Docket  No.  A-94-04.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washmgton,  DC  20460. 
The  docket  is  located  at  this  address  in 
Room  M-1500,  Waterside  Mall  (ground 
flooii.  The  EPA  requests  that  a  separate 
copy  of  comments  also  be  sent  to  Greg 
Nizich,  Waste  and  Chemical  Processes 
Group  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone: 
(919)  541-3078;  fax:  (919)  541-0246  or 
electronically  at:  nizich.greg©epa.gov. 
Comments  and  data  may  be  submitted 
electronically  by  following  the 
instructions  listed  in  SUPPLEMENTARY 
INFORMATION.  No  confidential  business 
information  (CBI)  should  be  submitted 
electronically. 

Public  Hearing:  Persons  interested  in 
speaking  at  a  hearing  should  notify  Ms. 
JoLynn  Collins,  telephone  (919)  541- 
5671,  Waste  and  Chemical  Processes 
Group  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711.  Persons  interested  in 
attending  the  hearing  should  contact 
Ms.  Collins  to  verify  that  a  hearing  will 
occur. 

Docket.  A  docket,  No.  A-94-04, 
containing  information  considered  by 
the  EPA  in  the  development  of  the 
proposed  standards,  public  comments 
received  on  the  proposal,  and  the 
information  discussed  in  today's  notice, 
is  available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  (except  Federal 
holidays),  at  the  Air  and  Radiation 
Docket  and  Information  Center.  See  the 
above  address.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMAVON  CONTACT:  For 
information  concerning  today's  action. 
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contact  Mr.  Gng  Nizich,  Waste  and 
Chemical  Procosses  Group  (MD-13). 
U.S.  Environmi  sntal  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone:  (919)  541-3078;  fax 
(919)  541-024q;  or  electronically  at: 
nizich.greg@epe.gov. 
SUPPLEMENTARY  INFORMATION:  Public 
Hearing.  A  public  hearing  will  be  held, 
if  requested,  toiprovide  interested 
f)ersons  an  oppiortunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  supplemental 
data  for  the  natiu^l  gas  transmission  and 
storage  proposed  standards.  If  a  public 
hearing  is  requested  and  held,  the  EPA 
may  ask  clarifying  questions  regarding 
the  oral  presentation  but  will  not 
respond  to  the  bresentation  or 
comments.  Written  statements  and 
supporting  information  will  be 
considered  wit|i  equivalent  weight  as 
any  oral  statement  and  supporting 
information  subsequently  presented  at  a 
public  hearing., if  held. 

Electronic  Cdmments.  Electronic 
comments  can  be  sent  directly  to  the 
EPA  at:  A-and-R-Docket@epa.gov. 
Electronic  com|nents  must  be  submitted 
as  an  ASCII  fil^  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepts  1  on  disks  in 
WordPerfect  in  5.1  and  6.1  file  format  or 
ASCII  file  formiit.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  A-94- 
04.  Electronic  Comments  on  this  notice 
may  be  filed  orjline  at  many  Federal 
Depository  Libraries. 

The  information  presented  in  this 
notice  is  organized  as  follows: 

I.  Background      I 

II.  Collection  of  y^dditional  Information 
UI.  MACT  Floor  fcr  Existing  Sources 
rV.  MACT  Floor  lor  New  Sources 

V.  Throughput  and  Benzene  Emissions 

Cutoffe 

VI.  Solicitation  o:  Comments 
Vn.  Administrati  re  Requirements 

A.  Docket 

B.  Public  Heari  ag 

C  Paperwork  Reduction  Act 

D.  Executive  Otder  12866:  A  Significant 
Regulatory  Action  Determination 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates  Reform  Act 

G.  Executive  Oider  12875:  Enhancing  the 
Intergovemniental  Partnership 

H.  Executive  Ofder  13045:  Protection  of 

Children  froiij  Environmental  Health 

Risks  and  Safety  Risks. 
I.  Executive  Or<ier  13084:  Consultation  and 

Coordination!  with  Indian  Tribal 

Governments 
J.  National  Technology  Transfer  and 

Advancement  Act 

I.  Bacliground 

On  February  0,  1998  (63  FR  6288).  the 
EPA  proposed  ^andards  to  limit 


emissions  of  HAP  fi-om  existing  and 
new  natural  gas  transmission  and 
storage  facilities  under  the  authority  of 
section  112  of  the  Act.  These  standards 
would  be  codified  under  40  CFR  part 
63,  subpart  HHH.  The  EPA  proposed 
that  process  vents  on  existing  or  new 
glycol  dehydration  units  that  are  located 
at  major  HAP  sources,  must  be 
controlled  for  HAP  imless:  (1)  The 
actual  aimual  average  flowrate  of 
natural  gas  to  the  unit  is  less  than  85 
thousand  cubic  meters  per  day  (m^/day) 
(3.0  million  standard  cubic  feet  per  day 
(MMSCF/D)),  or  (2)  if  actual  annual 
benzene  emissions  fi-om  the  unit  are  less 
than  0.9  megagram  per  year  (Mg/yr)  (1 
ton  per  year  (tpy)).  Glycol  dehydration 
units  required  to  use  air  emission 
controls  would  also  be  required  under 
the  proposed  standard  to  reduce  HAP 
emissions  by  95  percent  or  more  or  to 
reduce  HAP  emissions  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume  (ppmv)  or  less  for  combustion 
devices.  In  addition,  pollution 
prevention  measures,  such  as  process 
modifications  that  reduce  the  amount  of 
HAP  emissions  generated,  could  be 
used,  alone  or  in  combination  with  a 
control  device,  provided  they  are 
demonstrated  to  achieve  a  HAP 
emission  reduction  of  95  percent  or 
greater. 

The  proposed  standards  were 
developed  imder  the  authority  of 
section  112(d)  of  the  Act,  which 
requires  the  EPA  to  establish  standards 
to  reflect  the  maximum  degree  of 
reduction  in  HAP  emissions.  The  EPA  is 
required  to  establish  standards  that  are 
no.  less  stringent  than  the  level  of 
control  defined  under  section  112(d)(3), 
referred  to  as  the  MACT  floor.  Under 
section  112  of  the  Act,  the  minimum 
level  (the  floor)  at  which  standards  may 
be  set,  for  existing  sources,  is  the 
"average  emission  limitation  achieved 
by  the  best  performing  12  percent  of  the 
existing  sources"  (section  112(d)(3)  of 
the  Act).  The  EPA  collects  and  reviews 
available  information  on  emission 
limitations  achieved  by  each  of:  (1)  The 
best  performing  12  percent  of  existing 
sources  in  a  category  consisting  of  more 
than  30  sources,  or  (2)  the  best 
performing  five  sources  in  a  category 
consisting  of  30  sources  or  less.  The 
Agency  then  determines  an  average  of 
those  limitations.  "Average"  is 
interpreted  by  the  Agency  to  mean  a 
measure  of  central  tendency  such  as  the 
arithmetic  mean,  median,  or  mode  or 
some  other  central  tendency  within  the 
available  data. 

The  EPA  collected  information  to 
support  the  proposal  through:  (1)  A 
questionnaire  developed  luider  the 
authority  of  section  114  of  the  Clean  Air 


Act  (CAA)  that  was  distributed  to  one 
company  with  31  glycol  dehydration 
imits  in  the  natural  gas  transmission 
and  storage  source  category,  and  (2)  a 
search  of  the  available  literature.  Based 
on  the  available  information  collected, 
the  EPA  estimated  that  five  facilities  in 
the  natural  gas  transmission  and  storage 
source  category  would  be  impacted  by . 
the  proposed  rule.  Further,  the  Agency 
concluded  at  that  time  that  the  floor  for 
existing  and  new  sources  in  the  natural 
gas  transmission  and  storage  source 
category  was  a  95-percent  HAP  emission 
reduction. 

During  the  public  comment  period, 
which  closed  on  April  7, 1998,  the  EPA 
received  several  comment  letters  stating 
that  the  EPA  did  not  collect  information 
sufficient  to  properly  characterize  the 
natural  gas  transmission  and  storage 
source  category  for  the  purpose  of 
developing  MACT  standards.  In 
particular,  the  commenters  were 
concerned  that  the  proposed  control 
level  of  95  percent  and  the  throughput 
level  cutoff  of  85  thousand  m^/day  (3.0 
MMSCF/D)  w6re  not  appropriate  for 
glycol  dehydration  units  in  the  natural 
gas  transmission  and  storage  source 
category.  No  conunents  were  received 
requesting  a  change  in  the  0.9-Mg/yr  (1- 
tpy)  benzene  emissions  cutoff.  The 
commenters  requested  that  the  EPA 
collect  additional  information  to 
characterize  HAP  emissions  and 
controls  in  the  industry  properly. 

n.  Collection  of  Additional  Information 

The  EPA  addressed  these  concerns  by 
collecting  additional  information  on 
glycol  dehydration  units  in  the  natural 
gas  transmission  and  storage  source 
category.  The  EPA  conducted  site  visits 
to  five  natiu'al  gas  transmission  and 
storage  facilities  to  gain  additional  first- 
hand knowledge  of  the  processes  and 
operations  at  existing  facilities  in  this 
source  category.  The  EPA  also  met  with 
stakeholders  from  the  natiual  gas 
transmission  and  storage  industry  to 
understand  their  concerns.  The  EPA 
developed  a  questionnaire  for 
distribution  to  selected  natural  gas 
transmission  and  storage  companies 
imder  the  authority  of  section  114  of  the 
CAA.  In  the  questionnaire,  the  EPA 
requested  data  on  the  processes, 
operations,  and  control  technologies  in 
use  at  existing  natural  gas  transmission 
and  storage  facilities  and  relevant  to  the 
development  of  HAP  emissions 
standards. 

Through  the  questionnaire  and  site 
visits,  the  EPA  collected  additional 
information  on  approximately  81 
facilities  in  the  natural  gas  transmission 
and  storage  source  category.  The  EPA  is 
considering  this  new  information,  along 
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with  previously  collected  information 
on  the  natural  gas  transmission  and 
storage  source  category,  to  develop  a 
MACT  floor  for  process  vents  on  glycol 
dehydration  units  located  at  existing 
and  new  facilities  in  this  source 
category.  The  EPA  is  also  considering 
the  development  of  appropriate  natural 
gas  throughput  and  benzene  emissions 
threshold  levels  for  which  sources 
below  these  cutoffs  would  not  be  subject 
to  the  control  requirements. 

The  purpose  of  this  notice  is  to 
announce  the  availability  of,  and  to 
discuss  the  consideration  of,  the 
additional  information  on  the  natural 
gas  transmission  and  storage  source 
category  collected  by  the  EPA  since 
proposal.  The  additional  data  being 
announced  today  includes  the  following 
items  located  in  Air  Docket  A-94-04: 
(1)  Completed  responses  to  the  EPA's 
section  114  survey  questionnaire,  items 
IV-G-24,  and  IV-G-26  through  IV-G- 
32;  (2)  site  visit  information,  items  FV- 
G-21,  IV-G-22,  and  IV-G-25;  and  (3) 
summary  of  the  meeting  with 
representatives  of  the  Interstate  Natural 
Gas  Association  of  America,  the  Gas 
Research  Institute,  and  industry,  item 
IV-E-02.  The  EPA  has  also  prepared 
analyses  of  these  data,  items  MACT  floor 
memo  docket  number  and  throughput 
and  benzene  emissions  cutoff  memo 
docket  number. 

ni.  MACT  Floor  for  Existing  Sources 

According  to  the  information 
collected  from  112  facilities  through  the 
section  114  questionnaire,  site  visits, 
and  data  previously  collected  during  the 
■development  of  the  proposed  standards, 
69  glycol  dehydration  imits  are 
controlled.  Fifty-nine  of  these  units 
utilize  combustion  as  the  control 
technology  for  process  vents  on  glycol 
dehydration  units.  Of  these,  51  utilize 
flares,  seven  utilize  enclosed 
combustion  devices,  and  one  uses  an  in- 
stack  flare  system.  Six  units  utilize  a 
combination  of  condensation  and 
combustion  to  control  glycol 
dehydration  unit  process  vents  and  four 
utilize  condensation. 

The  MACT  floor  analysis  for  the 
natural  gas  transmission  and  storage 
source  category  is  based  on  information 
available  on  the  top  14  performing 
glycol  dehydration  units,  which 
corresponds  to  12  percent  of  112  glycol 
dehYdxation  units. 

Tne  EPA  compared  the  data  on  the 
average  emission  limitation  achieved  by 
the  14  best  performing  units  to  the 
proposed  control  level  of  95  percent  for 
process  vents  on  glycol  dehydration 
units  at  existing  and  new  natural  gas 
transmission  and  storage  facilities.  The 
available  information  indicates  that  the 


best  performing  12  percent  of  the 
facilities,  i.e.,  14  units,  utilize  some 
form  of  combustion  and  achieve  an 
average  HAP  emission  reduction  of  98 
percent.  However,  among  all  sources 
that  apply  combustion,  the  reported 
control  efficiency  ranged  frofh  95  to  98 
percent.  The  EPA  has  been  unable  to 
determine  the  technical  basis  for  the 
reported  differences  in  the  control 
efficiencies  for  these  combustion 
devices.  Therefore,  in  order  to  account 
for  the  observed  variability  in  HAP 
emission  reduction  efficiency,  the  EPA 
has  selected  95  percent  as  the  required 
HAP  emission  reduction  for  this  source 
category  associated  with  this 
technology.  The  EPA  solicits  comments 
and  supporting  information  on  the 
MACT  floor  level  of  95-percent  HAP 
emission  reduction.  As  noted  in  the 
ADDRESSES  section  of  today's  notice,  the 
docket  (Docket  No.  A-94-04)  contains 
the  information  collected  from  industry, 
as  well  as  a  more  detailed  analysis  of 
these  data  (item  MACT  floor  memo 
docket  number). 

IV.  MACT  Floor  for  New  Sources 

Under  the  proposed  standards,  the 
MACT  floor  for  new  sources  was  the 
same  as  the  MACT  floor  for  existing 
soiut:es  (i.e..  95-percent  control).  In  the 
review  of  the  new  additional 
information,  the  EPA  did  not  identify  a 
method  of  control  applicable  to  all  types 
of  new  sources  that  would  achieve  a 
greater  level  of  HAP  emission  reduction 
than  the  MACT  floor  for  existing 
sources.  Therefore,  as  with  the  proposal, 
the  EPA  is  considering  a  MACT  floor  for 
new  sources  in  the  natural  gas 
transmission  and  storage  source 
category  to  be  the  same  as  the  MACT 
floor  for  existing  sources. 

V.  Throughput  and  Benzene  Emissions 
Cutofif 

In  the  proposal,  glycol  dehydration 
units  operating  at  an  actual  annual 
average  natural  gas  throughput  less  than 
85  thousand  m^/day  (3  MMSCF/D)  or 
having  benzene  emissions  less  than  0.9 
Mg/yr  (1  tpy)  are  exempt  from  the 
control  requirements.  The  EPA 
evaluated  the  data  collected  from  the 
112  facilities  in  the  natural  gas 
transmission  and  storage  source 
category  to  determine  whether  there  was 
a  natural  gas  throughput  level,  or  a 
benzene  emission  level  for  which  glycol 
dehydration  units  operating  below  this 
level  were  not  controlled. 

In  the  new  data,  the  Agency  did  not 
identify  evidence  to  suggest  that  glycol 
dehydration  units  operating  with  actual 
annual  average  natural  gas  throughput 
rates  less  than  283  thousand  m^/day  (10 
MMSCF/D)  or  having  actual  benzene 


emissions  less  than  0.9  Mg/yr  (1  tpy)  are 
controlled  at  the  MACT  floor.  The  EPA 
does  not  believe  that  it  would  be  cost 
effective  to  go  beyond  the  floor  for  these 
glycol  dehydration  units. 

In  addition,  the  Agency  does  not  have 
any  information  indicating  that,  there 
are  any  sources  in  the  natural  gas 
transmission  and  storage  source 
category  operating  below  283  thousand 
m^/day  (10  MMSCF/D)  or  having 
benzene  emissions  less  than  0.9  Mg/yr 
(1  tpy)  that  have  emissions  greater  than 
the  major  source  thresholds  of  10  tpy  for 
individual  HAP  or  25  tpy  for  any 
combination  of  HAP. 

Based  on  the  available  information, 
the  EPA  is  considering  raising  the 
throughput  cutoff  from  the  proposed 
level  of  85  thousand  m^/day  (3  MMSCF/ 
D)  to  283  thousand  mVday  (10  MMSCF/ 
D)  on  an  actual  annual  average  basis; 
glycol  dehydration  units  operating 
below  this  level  would  not  have  to 
apply  controls.  Further,  the  EPA 
believes  that  the  0.9-Mg/yr  (1-tpy) 
benzene  cutoff  provided  in  the  proposed 
standards  is  appropriate  for  glycol 
dehydration  units  in  the  natural  gas 
transmission  and  storage  source 
category.  Therefore,  no  changes  have 
been  made  to  the  benzene  emissions 
cutoff. 

VI.  Solicitation  of  Comments 

Specifically,  the  EPA  is  requesting 
comments  and  supporting  information 
on  the  consideration  of  a  95-percenf 
HAP  emission  reduction  as  the  floor 
level  of  control  for  new  and  existing 
facilities  in  the  natural  gas  transmission 
and  storage  source  category  as  required 
imder  section  112  of  the  Act.  The  EPA 
is  also  requesting  comments  on  the  263- 
thousand  mVday  (10-MMSCF/D)  actual 
annual  average  throughput  and  the  0.9- 
Mg/yr  (1-tpy)  benzene  emission  cutoffs 
for  the  control  of  glycol  dehydration 
units  in  this  source  category. 

VII.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  rulemaking  is  A- 
94-04.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
principal  purposes  of  the  docket  are  (1) 
to  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review 
(except  for  interagency  review 
materials)  (section  307(d)(7)(A)  of  the 
Act).  This  docket  contpins  copies  of  the 
regulatory  text,  BID,  BIT  references,  and 
technical  memoranda  documenting  the 
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information  coi^idered  by  the  EPA  in 
the  developmedt  of  the  proposed  rule. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  locaiion  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 

B.  Public  Hearing 

A  public  heanng  will  be  held,  if 
requested,  to  discuss  this  supplemental 
information  in  accordance  with  section 
307(d)(5)  of  the  Act.  If  a  public  hearing 
is  held,  the  EPA  will  ask  clarifying 
questions  durin  >  the  oral  presentations 
but  will  not  respond  to  the 
presentations  oi  comments.  To  provide 
an  opportunity  or  all  who  may  wish  to 
speak,  oral  presentations  will  be  limited 
to  15  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  (see 
DATES  and  ADDRESSES).  Written 
statements  and  supporting  information 
will  be  consideoed  with  equivalent 
weight  as  any  oial  statement  and 
supporting  information  subsequently 
presented  at  a  public  hearing,  if  held. 

C.  Paperwork  Reduction  Act 

The  informatilon  requirements  of  the 
iP  were  submitted  for 
ffice  of  Management 
B)  on  May  15,  1997 
ork  Reduction  Act,  44 
g.  An  Information 
St  (ICR)  document  has 
been  prepared  hiy  the  EPA  (ICR  No. 
1789.01),  and  a  popy  may  be  obtained 
er,  OPPE  Regulatory 
sion;  U.S. 
rotection  Agency 
eet,  SW.,  Washington, 
ailing  (202)  260-2740. 
requirements  are  not 

approves  them, 
will  nave  no  impact  on 
ollection  burden 
reviously.  This  notice 
ailability  of  additional 
data  and  presents  the  EPA's 
consideration  ot  these  new  data  and 
therefore  does  n  ot  mandate  any  new 
requirements.  C  jnsequently,  the  ICR  has 
not  been  revisec . 

D.  Executive  On  ier  12866:  A  Significant 
Regulatory  Actii  »n  Determination 

ve  Order  12866  (58  FR 
1993)),  the  EPA  must 
determine  whether  the  proposed 
regulatory  action  is  "significant,"  and 
therefore,  subje(  t  to  OMB  review  and 
the  requirement  >  of  the  Executive  Order. 
The  order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  thi  it  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  thi  <  economy,  a  sector  of 


proposed  NESI 
approval  to  the  I 
and  Budget  (0^ 
under  the  Paper 
U.S.C.  3501  et  s^ 
Collection  Reqi 


from  Sandy  F 
Information  Di 
Environmental 
(2137);  401  MS 
DC  20460  or  by 
The  informatio: 
effective  until 

Today's  notici 
the  information 
estimates  made 
announces  the 


Under  Execut 
5173  (October  4 


the  economy,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  iHipact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  today's 
notice  of  data  availability  is  not  a 
"significant"  regulatory  action,  since  it 
does  not  establish  or  lead  to  new 
regulatory  requirements  (and  therefore 
is  not  a  regulatory  action).  Therefore, 
today's  notice  did  not  require  OMB 
review. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 
Today's  notice  announces  the 
availability  of  additional  information 
and  the  EPA's  consideration  of  these 
new  data  and  does  not  establish  any 
binding  rules  of  general  applicability. 

F.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  the  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 


other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
today's  action. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  the  EPA. to  provide  the  Office 
of  Management  and  Budget  (OMB)  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates. 

While  the  proposed  rule,  published 
on  February  6, 1998,  does  not  create 
mandates  upon  State,  local,  or  tribal 
governments,  the  EPA  involved  State 
and  local  governments  in  its 
development.  Because  today's  action  is 
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announcing  the  availability  of 
additional  data  and  the  EPA's 
consideration  of  this  new  data,  today's 
action  does  not  create  a  mandate  upon 
State,  local,  or  tribal  governments. 

H.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

Today's  action  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  Executive  Order  13084 
requires  the  EPA  to  provide  to  the  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  simimary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities. 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  The 
proposed  rule,  published  on  February  6, 


1998,  does  not  create  mandates  upon 
tribal  governments.  Because  today's 
action  announces  the  availability  of 
additional  data  and  the  EPA's 
interpretation  of  that  data,  today's 
action  does  not  create  a  mandate  on 
tribal  governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  sttmdards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  voluntary  consensus 
standards  bodies.  Examples  of 
organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  \he  American  Society  for 
Testing  and  Materials  (ASTM),  the 
National  Fire  Protection  Association 
(NFPA),  and  the  Society  of  Automotive 
Engineers  (SAE).  The  NTTAA  requires 
Federal  agencies  like  the  EPA  to  provide 
Congress,  through  OMB,  writh 
explanations  when  an  agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  notice  does  not  involve  any 
new  technical  standards  or  the 
incorporation  by  reference  of  existing 
technical  standards.  Therefore, 
consideration  of  voluntary  consensus 
standards  is  not  relevant  to  this  action. 

Dated:  January  7, 1999. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

[FR  Doc.  99-1031  Filed  1-14-99;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  520 
pocket  No.  98-29] 

Carrier  Automated  Tariff  Systems 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  Rule;  Correction. 

SUMMARY:  This  document  corrects 
Appendix  A  to  part  520  in  the  proposed 
rule  pubUshed  December  21, 1998  (63 
FR  70368).  The  proposed  rule 


concerned  the  requirements  for  carrier 
automated  tariff  systems  in  accordance 
with  the  Shipping  Act  of  1984,  as 
modified  by  Public  Law  105-258  (the 
Ocean  Shipping  Reform  Act  of  1988) 
and  §  424  of  Public  Law  105-383  (the 
Coast  Guard  Authorization  Act  of  1998). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  St.,  NW,  Washington,  DC  20573, 
(202) 523-5725. 

SUPPLEMENTARY  INFORMATION:  As 
published,  the  proposed  rule,  in  error, 
omitted  parts  of  Appendix  A,  Standard 
Terminology  and  Codes.  The  portions 
omitted  contained  the  codes  under  the 
headings  Inland  Transportation  Modes, 
Shipment  Service  Types,  Freight 
Forwarder/Broker  Type  Codes  and 
Tariff  Type  Codes.  Accordingly,  in  the 
proposed  rule  beginning  on  page  70368 
in  the  issue  of  December  21,  1998,  make 
the  following  correction.  Beginning  on 
page  70379,  Appendix  A  to  part  520  is 
corrected  to  read  as  follows: 

Appendix  A — Standard  Terminology 
and  Codes 

/.  Publishing  Amendment  Type  Codes 

Code  Definition 

A     Increase. 

C    Change  resulting  in  neither  increase  nor 

decrease  in  rate  or  charges. 
E    Expiration  (also  use  "A"  if  the  deletion 

results  in  the  application  of  a  higher 

"cargo,  n.0.8."  or  similar  rate). 
I    New  or  initial  matter. 
K    Rate  or  change  filed  by  a  controlled 

common  carrier  member  of  a  conference 

under  independent  action. 
M    Transportation  of  U.S.  Department  of 

Defense  cargo  by  American-flag  conmnon 

carriers. 
F    Addition  of  a  port  or  point. 
R    Reduction. 
S    Special  Case  matter  filed  pursuant  to 

Special  Permission,  Special  Docket  or 

other  Commission  direction,  including 

filing  of  tariff  data  after  suspension,  such 

as  for  controlled  carriers.  Requires  "Special 

Case  Number." 
T    Terminal  Rates,  charges  or  provisions  or 

canal  tolls  over  which  the  carrier  has  no 

control. 
W    Withdrawal  of  an  erroneous  publication 

on  the  same  publication  date. 
X    Exemption  for  controlled  carrier  data  in 

trades  served  exclusively  by  controlled 

carriers  or  by  controlled  carriers  of  states 

receiving  most-favored-nation  treatment. 

n.  Valid  Unit  Codes 

Weight  Units 

Kilograms KGS 

1000  Kgs  (Metric  Ton) KT 

Pounds LBS 

Long  Ton  (2240  LBS) LT 

Short  Ton  (2000  LBS) ST 

Volume  Units 

Cubic  Meter CBM 
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F(et 
•eet. 


Cubic  feet 

Length  Units 

Centimeters .... 

Feet 

Inches 

Meters 

Measure  Board 

Thousand  Board 

Distance  Units 

Kilometers 

Miles 

Rate  Basis 

Ad  Valorem 

Each 

Lump  Sum 

Measure 

Thousand  Board 

Per  Container 

Weight 

Weight/Measure 

Container  Size  C^des 

Not  Applicable. 
Less  Than  Load 
lOFT  Any  Height 

Weight  Units 

Kilograms 

1000  Kgs  (Metric 

Pounds , 

Long  Ton  (2240 
Short  Ton  (2000 

Volume  Units 

Cubic  meter... 
Cubic  feet 


.CFT 


..CM 
...FT 
...IN 


.MBF 


KM 

...MI 


eet. 


....AV 

EA 

LS 

M 

.MBF 

PC 

W 

..WM 

..N/A 
..LTL 
...lOX 


Ton). 


LBS).. 
IBS). 


.KGS 
....KT 
..LBS 
....LT 
....ST 


..CBM 
...CFT 


Length  Units 

Centimeters .... 

Feet 

Inches 

Meters 

Measure  Board 

Thousand  Board 

Distance  Units 

Kilometers 

Miles 

Rates  Basis 

Ad  Valorem 

Each 


.CM 

...FT 
...IN 


F«et 
'eet. 


.MBF 


.KM 

...Ml 


Lump  Sum . 
Measure 


..AV 
..EA 
,..LS 
...M 


Thousand  Board  '.  'eet MBF 


Per  Container 

Weight 

Weigh  t/Measure. 

Container  Size  Ccjdes 

Not  Applicable... 
Less  Than  Loan .. 
lOFT  Any  Height 

20FT8'6" 

20FT  9'0 "  High 
20FT  9'6"  High 

20FT8'0" 

20FT  Any  Height 

24FT8'6" 

24FT  9'0"  High 
24FT  ye"  High 

24FT8'0" 

24FT  Any  Height 

35FT8'6" 

35FT  yO"  High 


Cube., 
Cube. 


Cube. 
Cube. 


Cube. 


....PC 

W 

.WM 

.N/A 
..LTL 
..lOX 
....20 
.20A 
..20B 
..20S 
..20X 
....24 
.24A 
..24B 
..24S 
,.24X 
....35 
.35A 


35FT  9'6"  High  Cube 35B 

35FT8'0" 35S 

35FT  Any  Height 35X 

40FT8'6" 40 

40FT  9'0"  High  Cube 40A 

40FT  9'6"  High  Cube 40B 

40FT8'0" 40S 

40FT  Any  Height 40X 

42FT8'6" 42 

42FT  SO"  High  Cube 42A 

42FT  9'6"  High  Cube 42B 

42FT8'0" 42S 

42FT  Any  Height 42X 

43FT8'6" 43 

43FT  9'0"  High  Cube .^. 43A 

43FT  9'6"  High  Cube 43B 

43FT8'0" 43S 

43FT  Any  Height 43X 

45FT8'6" 45 

45FT  9'0"  High  Cube 45A 

45FT  9'6"  High  Cube 45B 

45FT8'0" 45S 

45FT  Any  Height 45X 

48FT8'6" 48 

48FT  9'0"  High  Cube 48A 

48FT  9'6"  High  Cube 48B 

48FT8'0" 48S 

48FT  Any  Height 48X 

53FT8'6" : 53 

53FT  9'0"  High  Cube 53A 

53FT  9'6"  High  Cube 53B 

53FT8'0" 53S 

53FT  Any  Height 53X 

Container  Type  Codes 

Not  Applicable N/A 

Atomsphere  Control AC 

Collapsible  Flatrack CF 

Drop  Frame DF 

Flat  Bed FB 

Flat  Rack FR 

Garment  Container GC 

Half-Height HH 

Hardtop HT 

Insulated IN 

Open  Top OT 

Dry PC 

Platform PL 

Reefer ; RE 

Tank TC 

Top  Loader TL 

Trailer TR 

Vehicle  Racks VR 

Container  Temperature  Codes 

Not  Appl/Operating N/A 

Artificial  Atmo  Ctrl AC 

Chilled CLD 

Frozen FRZ 

Heated HTD 

Refrigerated RE 

Ventilated VEN 

Packaging  Codes 

Bag BAG 

Bale BAL 

Bar BAR 

Barrel BBL 

Bundle .'.BDL 

Beam BEM 

Bing  Chest BIC 

Bin BIN 

Bulk BLK 

Bobbin BOB 

Box BOX 

Barge BRG 

Basket/Hamper BSK 


Bushel BUS 

Box,  with  Inner  Cntn BXI 

Bucket BXT 

Cabinet CAB 

Cage CAG 

Can CAN 

Carrier .„ CAR 

Case CAS 

Cntnrs  of  Bulk  Cargo CBC 

Carboy CBY 

Can  Case CCS 

Cheese CHE 

Core COR 

Cradle CRD 

Crate CRT 

Cask CSK 

Carton „ CTN 

Cylinder CYL 

Dry  Bulk DBK 

Double-length  Rack DRK 

Drum DRM 

Double-length  Skid DSK 

Double-length DTB 

Firkin HR 

Flo-Bin FLO 

Frame FRM 

Flask FSK 

Forward  Reel FWR 

Garment  on  Hanger GOH 

Heads  of  Beef HED 

Hogshead HGH 

Hopper  Car HFC 

Hopper  Truck HPT 

On  Hanger/Rack  in  bx HRB 

Half-Standard  Rack HRK 

Half-Stand.  Tote  Bin HTB 

Jar JAR 

Keg KEG 

Kit WT 

Knockdown  Rack KRK 

Knockdown  Tote  Bin KTB 

Liquid  Bulk LBK 

Lifts ! LIF 

Log LOG 

Loose LSE 

Lug LUG 

Lift  Van LVN 

Multi-roll  Pak MRP 

Noil NOL 

Nested NST 

Pail ; PAL 

Packed— NOS PCK 

Pieces PCS 

Pirns PIR 

Package PKG 

Platform PLF 

Pipe  Line PLN 

Pallet PLT 

Private  Vehicle PQV 

Pipe  Rack PRK 

Quarters  of  Beef „...QTR 

Rail  (semiconductor) RAL 

Rack , RCK 

Reel REL 

Roll ROL 

Reverse  Reel RVR 

Sack SAK 

Shook SHK 

Sides  of  Beef. SID 

Skid SKD 

Skid,  Elev,  Lift  Trk , SKE 

Sleeve SLV 

Spin  Cylinders SPI 

Spool SPL 

Tube TBE 

Tote  Bin TBN 


Federal  Register /Vol.  64,  No.  10 /Friday.  January  15,  1999 /Proposed  Rules 


2617 


Tank  Car  Rail TKR  SC Service  Contracts 

Tank  Truck TKT  Bryant  L.  VuBrakle, 

tatenndl  Trir/Cntnr .TLD  Secn^tanr. 

TieiceZZZZ^ZZZZZ^^ZZZZ^./TRC  ^^^  ^^°^-  ^^"^^  filed  1-14-99:  8:45  am] 

Trunk  and  Chest  ......,,.1...........".................TRK  ""-UNQ  cxx*  «730-oi-*i 

Tray TRY  

Trunk,  Salesmen  Samp TSS 

Tub TUB  DEPARTMENT  OF  DEFENSE 

Unpacked UNP 

Unit UNT  48  CFR  Parts  204, 212, 213, 252,  and 

Vehicles VEH  253 

Van  Pack VPK 

On  Own  WhTOls  ..........ZZZ...ZZ.!^^^^  [DFARS  Case  98-0027] 

Wheeled  Carrier WLC  _  . 

Wrapped WRP  Defense  Federal  Acquisition 

Not  Applicable ...............................N/A  Regulation  Supplement;  Taxpayer 

Shipment  Stowage  Location  Codes  Identification  Numtiers  and 

^,    .     ,.    ^,  ^,,  Commercial  and  Government  Entity 

Not  Applicable N/A  /ViHa* 

On  Deck OD  ^'®°®® 

Bottom  Stowage BS  AGENCY:  Department  of  Defense  (DoD). 

Hazard  Codes  ACTION:  Proposed  rule  with  request  for 

Not  Applicable N/A  comments. 

IMD  slow  Sl^o?  B  ■.'.ZZZZZZZ'.B  summary:  The  Director  of  Defense 

IMD  Stow  Category  C C  Procurement  is  proposing  to  amend  the 

IMD  Stow  Category  D '. D  Defense  Federal  Acquisition  Regulation 

IMD  Stow  Category  E E  Supplement  (DFARS)  to  add  procedures 

Hazardous HAZ  for  reporting  payment  information  to  the 

Non-Hazardous NHZ  Internal  Revenue  Service  (IRS);  to  revise 

Stuffing/Stripping  Modes  ^^  procedures  for  obtaining  Taxpayer 

Not  Applicable N/A  Identification  Numbers  (TINs)  and 

Mechanical MECH  Commeraal  and  Government  EnUty 

Hand  Loading HAND  (CAGE)  codes  when  contractors  are 

Inland  Transportation  M^jdM JT^T^j  *°i««!^l«^i"  ^r^S?^*^  u 

,  Contractor  Registration  (CCR)  database; 

Not  Applicable N/A  ^^  ^^  ^^^  editorial  changes. 

Motor M  «..^>  ^  ...  .      , 

j^ij j^  DATES:  Comments  on  the  proposed  rule 

Baige !..!...!.!!"!!"!!"!!!!"!!"!""!!!!!Z."!!!!!!!!b  should  be  submitted  in  writing  to  the 

Motor/Rail MR  address  identified  below  on  or  before 

Rail/Motor RM  March  16, 1999,  to  be  considered  in  the 

Motor/Barge MB  formulation  of  the  final  rule. 

Ba^e/Motor BM  ADDRESSES:  Interested  parties  should 

?^i^^® ^  submit  written  comments  on  the 

^^°      '  proposed  rule  to:  Defense  Acquisition 

Shipment  Service  Types  Reg^aUon  Council.  Attn:  Ms.  Sandra  G. 

Barge B  Haberlin.  PDUSD  (A&T)  DP  (DAR),  IMD 

Door D  3D139,  3062  Defense  Pentagon, 

Ho»^ H  Washington,  DC  20301-3062.  Telefax 

^♦"••p M  number  (703)  602-0350.  E-mail 

Ck»an  Port O  comments  submitted  over  the  Internet 

j^  Y^ ■ ■„  should  be  addressed  to: 

ContainerStetion.'.'.'.'."!!!r.'...r.*.!'."!""'..'."^  dfarseacq.osd.mil.  Please  cite  DFARS 

Terminal „ T  Case  98-D027  in  all  correspondence 

Container  Yard Y  related  to  this  issue.  E-mail 

Rail  Siding U  correspondence  should  cite  DFARS 

Team  Tracks X  Case  98-D027  in  the  subject  line. 

Freight  Forwarder/Broker  Type  Codes  FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Not  Applicable N/A  Sandra  G.  HaberUn.  (703)  602-0131. 

Freight  Forwarder FF  SUPPLEMENTARY  INFORMATION: 

Customs  House  Broker CB  .    „     .  . 

Other OTH  ^-  Background 

Tariff  Type  Codes  "^s  proposed  rule  adds  procedures 

BL Bill  of  Lading  Tariff  ^r  sporting  payment  informaUon  to  the 

EI....Equipment  Interchange  Agreement  Tariff  ^^  ^\^^^  ^^  procedures  for  obtaining 

ET Essential  Terms  Publication  ^^  8"°  CAGE  codes  when  contractors 

FC Foreign  Commodity  Tariff  are  required  to  register  in  the  CCR 

FR Foreign  Rules  Tariff  database;  and  makes  a  number  of 

TM Terminal  Tariff  editorial  changes. 


1.  Reporting  payment  information  to 
the  IRS.  This  DFARS  rule  supplements 
the  FAR  interim  rule  (Case  No.  97-003) 
published  as  Item  I  of  FAC  97-09  on 
October  30, 1998  (63  FR  58586). 

a.  The  FAR  rule  renumbered  and 
retitled  FAR  4.903.  Payment 
information,  as  FAR  4.904.  Reporting 
payment  information  to  the  IRS;  and 
deleted  the  list,  previously  located  at 
FAR  4.903(b).  of  the  types  of  payments 
that  are  exempt  from  reporting  payment 
information  to  the  IRS  on  Form  1099. 
The  list  was  deleted  as  being 
unnecessary  to  include  in  the  FAR 
because  the  payment  office  is 
responsible  for  submitting  Form  1099 
reports  to  the  IRS. 

D.  This  rule  adds  a  new  section  at 
DFARS  204.904.  Reporting  payment 
information  to  the  IRS.  This  section 
contains  a  list  that  is  similar  to  the  one 
previously  found  in  the  FAR,  but  the 
DFARS  Ust  has  been  updated  to  comply 
with  the  Taxpayer  Relief  Act  of  1997 
(Pub.  L.  105-32).  Section  1022  of  the 
Act  amends  26  U.S.C.  6041 A  to  add 
payments  under  certain  classified 
contracts  to  the  list  of  exceptions,  and 
to  remove  payments  for  services 
provided  by  corporations  from  the  Ust. 
DFARS  204.904  also  adds  a  requirement 
for  the  contracting  officer  to  provide  a 
statement  to  the  payment  office  if  the 
contractor  is  providing  services  subject 
to  Form  1099  reporting  to  the  IRS.  This 
statement  is  not  required  if  the 
contracting  officer  concludes  that  one  of 
the  exceptions  listed  at  DFARS 
204.904(1)  applies,  this  procedure  was 
added  to  the  DFARS  to  facilitate 
issuance  of  Form  1099  reports  by  the 
payment  office. 

2.  Procedures  for  obtaining  TINs  and 
CAGE  code  numbers  when  CCR  applies. 
The  FAR  rule  also  modified  the  process 
for  obtaining  TINs,  by  permitting 
agencies  to  prescribe  their  own  unique 
procedures  for  obtaining  TINs  from 
contractors  and  for  providing  the  TINs 
to  the  payment  office.  DoD  uses  the  CCR 
database  for  these  purposes.  DFARS 
252.204-7004.  Required  Central 
Contractor  Registration,  requires  most 
contractors  doing  business  with  DoD  to 
register  in  the  CCR  database  prior  to 
award  of  a  contract,  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purchase  agreement.  As  part  of  the 
registration  process,  contractors  must 
provide  their  TINs  and  DoD-unique 
CAGE  code  numbers.  DoD  payment 
offices  have  access  to  this  information 
through  the  CCR  database.  This  DFARS 
rule  clarifies  that  the  contracting  officer 
shall  not  use  the  solicitation  provisions 
at  FAR  52.204-3,  Taxpayer 
Identification,  and  DFARS  252.204- 
7001,  Commercial  and  Government 
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Entity  (CAGE]  Code  Reporting;  or 
paragraph  (b)  of  the  provision  at  FAR 
52.212-3,  Offeror  Representations  and 
Certifications4-Conunercial  Items,  when 
the  contractor  is  required  to  register  in 
the  CCR  database,  since  the  information 
requested  in  tjiese  provisions  is 
duplicative  of'the  information  that  the 
contractor  is  required  to  provide  during 
the  CCR  proems. 

3.  Editorial  Changes.  This  DFARS  rule 
makes  a  number  of  editorial  changes, 
including  updating  CAGE  code 
information  in  Subpart  204.72, 
Contractor  Identification,  and  clarifying 
certain  requirements  in  Subpart  204.73. 
Central  Contri  ictor  Registration. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  moaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq.  FAR 
and  DFARS  r^uirements  already  exist 
for  contractor*  to  furnish  TINs  and 
CAGE  codes,  $nd  to  register  in  the  CCR 
database.  Thii  rule  simply  clarifies  that, 
if  the  contractpr  is  required  to  register 
in  the  CCR  database,  the  contractor  is 
not  required  to  provide  a  TIN  in 
accordance  with  FAR  52.204-3  or 
paragraph  (b)  jof  FAR  52.212-3,  or  a 
CAGE  code  irt  accordance  with  DFARS 
252.204-7001;.  An  initial  regulatory 
flexibility  anajlysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  5  U.S.C.  601. 
et  seq.  (DFARS  Case  98-D027),  in 
correspondence. 

C  Paperworl^  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  at  seq.)  applies  because  the 
rule  contains  information  collection 
requirements,  The  proposed  rule 
decreases  the  collection  requirements 
currently  approved  imder  Office  of 
Management  ^d  Budget  Control 
Number  0704J-0225,  since  the  rule 
limits  the  use!  of  the  solicitation 
provision  at  252.204-7001,  Commercial 
and  GovemmJBnt  Entity  (CAGE)  Code 
Reporting,  to  contractors  that  are  not 
required  to  register  in  the  CCR  database. 
Therefore,  the  proposed  rule  reduces  the 
number  of  respondents  by  89,545,  and 
the  number  of  burden  hours  by  22,386. 


List  of  Subjects  in  48  CFR  Parts  204, 
212, 213.  252,  and  253 

Government  prociu^ment. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  204,  212.  213, 
252,  and  253  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204,  212,  213.  252.  and  253 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATION 
MATTERS 

2.  Section  204.203  is  added  to  read  as 
follows: 

204.203    Taxpayer  Identification 
information. 

(1)  The  procedures  at  FAR  4.203(a) 
and  (b)  do  not  apply  to  contracts  that 
include  the  clause  at  252.204-7004, 
Required  Central  Contractor 
Registration. 

(2)  For  DoD  basic  ordering  agreements 
and  indefinite-delivery  contracts  that 
require  the  contractor  to  register  in  the 
Central  Contractor  Registration  (CCR) 
database  (see  Subpart  204.73) — 

(i)  The  contracting  officer  issuing  the 
agreement  or  contract  need  not  provide 
a  copy  of  the  completed  solicitation 
provision  at  FAR  52.204-3  or  52.212- 
3(b)  to  DoD  contracting  officers  placing 
orders  under  the  agreement  or  contract; 
and 

(ii)  A  DoD  contracting  officer  placing 
an  order  imder  the  agreement  or 
contract  need  not  provide  the  TIN  of 
type  of  organization  information  to  the 
payment  office. 

(3)  For  non-DoD  basic  ordering 
agreements  and  indefinite-delivery 
contracts,  a  DoD  contracting  officer 
placing  an  order  under  the  agreement  or 
contract  need  not  provide  the  TIN  or 
type  of  organization  information  to  the 
payment  office  if  the  contractor  must 
register  in  the  CFR  database  before 
placement  of  the  order  (see  Subpart 
204.73). 

204.602-70    [Removed] 

3.  Section  204.602-709  is  removed. 

4.  Section  204.603  is  added  to  read  as 
follows: 

204.603    Solicitation  provisions. 

(1)  Use  the  provision  at  252.204-7001, 
Commercial  and  Govenunent  Entity 
(CAGE)  Code  Reporting,  in  solicitations 
when — 

(i)  The  prospective  contractor  will  not 
be  required  to  register  in  the  Central 
Contractor  Registration  database;  and 


(ii)  The  Commercial  and  Government 
Entity  codes  for  the  prospective  offerors 
are  not  available  to  the  contracting 
office. 

(2)  Use  the  provision  at  FAR  52.204- 
6,  Data  Universal  Numbering  System 
(DUNS)  Number,  in  solicitations  that — 

(i)  Have  an  estimated  value  exceeding 
$25,000;  or 

(ii)  Have  an  estimated  value  of 
$25,000  or  less  and  include  the 
provision  at  252.204-7004,  Required 
Central  Contractor  Registration. 

5.  The  heading  of  Subpart  204.9  is 
revised  to  read  as  follows: 

Subpart  204.9— Taxpayer  Identification 
Number  Information 

6.  Sections  204.904  and  204.905  are 
added  to  read  as  follows: 

204.904    Reporting  payment  information  to 
theiRS. 

(1)  26  U.S.C.  6041  and  6041A  and  26 
CFR  1.6041  require  Government  payors 
to  report  to  the  IRS.  on  IRS  Form  1099, 
payments  of  an  annual  cimiulative  value 
of  $600  or  more  provided  to  a 
contractor,  except  payments  for — 

(i)  Supplies,  unless  the  supplies  are 
incidental  to  the  furnishing  of  services; 

(ii)  Telegram,  telephone,  freight, 
storage,  or  similar  charges; 

(iii)  Income  that  must  be  reported  on 
an  IRS  Form  W-2  (e.g.,  payments  to 
employees  or  payments  under  contracts 
for  personal  services); 

(iv)  Any  contract  with  a  Federal 
agency; 

(v)  Any  contract  with  a  State,  the 
EKstrict  of  Columbia,  or  a  possession  of 
the  United  States,  or  a  political 
subdivision,  agency,  or  instrumentality 
of  any  of  the  foregoing; 

(vi)  Any  contract  with  an  organization 
exempt  fix>m  taxation  by  26  U.S.C. 
501(a).  Such  organizations  may  include 
charitable,  social  welfare,  labor, 
agricultural,  veterans',  and  political 
organizations;  business  leagues;  social 
clubs;  fraternal  societies;  and 
employees'  associations.  Contracting 
officers  may  obtain  additional 
information  to  assist  in  determining  an 
organization's  tax-exempt  status  via  the 
Internet  at  http://www.irs.ustreas.gov/ 
prod/bus info/eo/eo- types.html ; 

(vii)  Any  contract  with  a  foreign 
govenunent  or  political  subdivision  of  a 
foreign  government; 

(viii)  Any  contract  with  an 
international  organization  listed  at  22 
U.S.C.  288; 

(ix)  Any  classified  contract  imder  26 
U.S.C.  6050M.  As  used  in  this  section 
only,  a  contract  is  classified  if — 

(A)  the  existence  of  the  contract  or  the 
contract  subject  matter  is  designated  as 
classified  (i.e.,  requires  a  specific  degree 
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of  protection  against  unauthorized 
disclosure  for  reasons  of  national 
security);  or 

(B)  Tne  head  of  the  agency  determines 
that  filing  IRS  Form  1099  would 
interfere  with  the  effective  conduct  of  a 
confidential  law  enforcement  or  foreign 
intelligence  activity;  or 

(x)  Such  other  services  as  the  IRS  may 
specify  in  regulations. 

(2)  Unless  an  exception  in  paragraph 
(1)  of  this  section  applies,  the 
contracting  officer  shall  provide,  as  the 
last  page  of  the  copy  of  the  contract  sent 
to  the  payment  office — 

(i)  A  statement  that  the  contractor  is 
providing  services  subject  to  Form  1099 
payment  information  reporting  to  the 
IRS,  as  required  by  26  U.S.C.  6041  and 
6041A;  and 

(ii)  The  contractor's  TIN  and  type  of 
organization,  if  the  contractor  is  not 
required  to  register  in  the  Central 
Contractor  Registration  database  (see 
Subpart  204.73)  prior  to  award. 

204.905    Solicitation  provision. 

Do  not  use  the  provision  at  FAR 
52.204-3,  Taxpayer  Identification,  in 
solicitations  that  include  the  provision 
at  252.204-7004,  Required  Central 
Contractor  Registration. 

7.  Sections  204.7201,  204.7202,  and 
204.7202-1  are  revised  to  read  as 
follows: 

204.7201  Definitions. 

(a)  Commercial  and  Government 
Entity  (CAGE)  code  means- 

(1)  A  code  assigned  by  the  Defense' 
Logistics  Information  Service  (DLIS)  to 
identify  a  commercial  or  Government 
entity;  or 

(2)  A  code  assigned  by  a  member  of 
the  North  Atlantic  Treaty  Organization 
(NATO)  that  is  recorded  and  maintained 
by  DLIS  in  the  CAGE  master  file. 

(b)  Contractor  identification  code 
means  a  code  required  by  the 
contracting  office  for  the  purpose  of 
identifying  the  offeror.  The  three  types 
of  contractor  identification  codes  are 
CAGE  codes.  Data  Universal  Numbering 
System  (DUNS)  numbers,  and  Taxpayer 
Identification  Numbers. 

204.7202  General. 

204.7202-1    CAGE  codes. 

(a)  DLIS  assigns  or  records  and 
maintains  CAGE  codes  to  identify 
commercial  and  Government  activities. 
Use  of  CAGE  codes  is  prescribed  by 
253.204-70(b)(5)(ii){C);  DoD  4000.25-5- 
M,  Military  Standard  Contract 
Administration  Procedures  (MILSCAP); 
and  DoD  4130.2-M,  Federal  Catalog 
System  Policy  Manual. 

(b)(1)  If  a  prospective  contractor  is 
required  to  register  in  the  CCR  database 


(see  Subpart  204.73)  and  does  not  have 
a  CAGE  code.  DLIS  will  assign  a  CAGE 
code  when  the  prospective  contractor 
submits  its  request  for  registration  in  the 
CCR  database. 

(2)  If  a  prospective  contractor  is  not 
required  to  register  in  the  CCR  database, 
the  CAGE  code  is  not  already  available 
in  the  contracting  office,  and  the 
prospective  contractor  does  not  respond 
to  the  provision  at  252.204-7001, 
Commercial  and  Government  Entity 
(CAGE)  Code  Reporting,  use  the 
following  procedures: 

(i)  To  identify  the  prospective 
contractor's  CAGE  code,  use — 

(A)  The  monthly  H-series  CD  ROM 
that  contains  the  H-4/H-8  CAGE  master 
file  issued  by  DLIS.  (Their  address  is: 
DLIS-VS,  Federal  Center.  74 
Washington  Avenue  North,  Battle  Creek, 
MI  49017-3084.  Their  telephone 
numbers  are:  DSN  932-4726,  toll  free  1- 
888-352-9333,  or  commercial  (616) 
961-4726; 

(B)  The  on-line  access  to  the  CAGE 
file  through  the  Defense  Logistics 
Information  System; 

(C)  The  on-line  access  to  the  Defense 
Logistics  Agency  CAGE  file  through  the 
DLA  Network  or  dial-up  capability;  or 

(D)  The  Internet  to  access  the  CAGE 
Lookup  Server  at  http:// 
www.dlis.dla.mil/cage welcome.htm. 

(ii)  If  no  CAGE  code  is  identified 
using  the  procedures  in  paragraph 
(b)(2)(i)  of  this  subsection,  ask  DLIS  to 
assign  a  CAGE  code.  Submit  a  DD  Form 
2051,  Request  for  Assignment  of  a  CAGE 
Code,  (or  electronic  equivalent)  to  the 
address  in  paragraph  (b)(2)(i)(A)  of  this 
subsection,  ATTN:  DLIS-SBB.  The 
contracting  office  completes  Section  A 
of  the  DD  Form  2051,  and  the  contractor 
completes  Section  B.  The  contracting 
office  must  verify  Section  B  before 
submitting  the  form. 

(c)  Direct  questions  on  obtaining 
computer  tapes,  electronic  updates,  or 
code  assignments  to  DLIS  (DLIS-SBB)  at 
DSN  932-4358,  or  commercial  (616) 
961-4358. 

8.  Sections  204.7203  and  204.7204  are 
revised  to  read  as  follows: 

204.7203    Responsibilities  of  contracting 
officers. 

(a)  Assist  the  offeror  in  obtaining  the 
required  CAGE  code(s). 

(b)  Do  not  deny  a  prospective  offeror 
a  solicitation  or  bid  set  because  the 
offeror  does  not  have  a  contractor 
identification  code. 

(c)  If  a  prospective  contractor  is  not 
required  to  register  in  the  CCR  database, 
and  a  CAGE  code  has  not  been 
identified,  request  the  assignment  of  the 
CAGE  code  by  following  the  procedures 
at  204.7202-l(b)(2)(ii).  CAGE  codes  may 


be  requested  at  the  time  the  offeror  is 
sent  a  solicitation  package  or  added  to 
the  maiUng  list  to  ensure  that  a  code  is 
assigned  in  sufficient  time  to  process 
the  DD  Form  350.  Individual 
Contracting  Action  Report,  without 
delay. 

204.7204    Maintenance  of  tlie  CAGE  file. 

(a)  Changes,  except  name  changes, 
may  be  submitted  in  writing — 

(1)  By  the  entity  identified  by  the 
code,  using  company  letterhead; 

(2)  By  the  contracting  office;  or 

(3)  By  the  contract  administration 
office  (also  see  FAR  Subpart  42.12, 
Novation  and  Change-of-Name 
Agreements); 

(4)  Using  the  DD  Form  2051,  facsimile 
or  electronic  equivalent,  to: 

Defense  Logistics  Information  Service,  DLIS- 
SBB,  Federal  Center,  74  Washington 
Avenue  North.  Battle  Creek,  MI  49017- 
3084,  Telephone  Numbers:  DSN  932-4358, 
Commercial  (616)  961-4358,  Facsimile: 
(616)  961-4528,  4388.  4485,  Internet: 
http//www.dlis.dla.mil/form2051.htm 

(b)  The  change-of-name  agreement 
shall  be  submitted  to  DLIS-SBB  by  the 
contracting  officer  responsible  for 
execution  of  the  agreement  (see  FAR 
Subpart  42.12).  In  the  event  there  are  no 
current  contracts  in  force,  each 
contracting  and  contract  administration 
office  receiving  notification  of  changes 
from  the  commercial  entity  shall 
forward  a  copy  of  the  change  notice 
annotated  with  the  CAGE  code  to  DLIS- 
SBB  unless  the  change  notice  indicates 
that  DLIS-SBB  has  already  been 
notified. 

(c)  Additional  guidance  for 
maintaining  CAGE  codes  is  in  Volume 
7  of  DoD  4100.39-M.  Federal  Logistics 
Information  System  (FLIS)  Procedures 
Manual. 

9.  Section  204.7302  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

204.7302    Policy. 

*        *        *         *        * 

(a)  Purchases  paid  for  with  a 
Govemmentwide  commercial  purchase 
card. 


(c)  Classified  contracts  or  purchases 
(see  FAR  4.401)  when  registration  in  the 
CCR  database,  or  use  of  CCR  data,  could 
compromise  the  safeguarding  of 
classified  information  or  national 
security. 
•        *        •        •        * 

10.  Section  204.7303  is  amended  by 
revising  paragraph  (a)(1)  aad  paragraph 
(b)  introductory  text  to  read  as  follows: 
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204.7303    Procedures. 

(a)(1)  Excapt  as  provided  in  204.7302, 
the  contractihg  officer  shall  require  each 
offeror  to  provide  a  DUNS  number  (see 
204.603(2))  dr,  if  applicable,  a  DUNS+4 
number,  witi  its  verbal  or  written  offer, 
regardless  o^the  dollar  amount  of  the 
offer. 
•        • 

(b)  If  the  contracting  officer 
determines  that  a  prospective  contractor 
is  not  registered  in  the  CCR  database 
and  an  exception  to  the  registration 
requirements  for  the  award  does  not 
apply  (see  204.7302),  the  contracting 
officer  shall-  - 


PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 


11.  Sectior 
adding  parag 
follows: 


212.301  is  amended  by 
•aph  (b)(2)  to  read  as 


212.301    Solkltatlon  provisions  and 
contract  clauses  for  the  acquisition  of 
conrtmercial  items. 

(b)(2}  Parawaph  (b)  of  the  provision  at 
FAR  52.212-8  does  not  apply  when  the 
solicitation  iacludes  the  clause  at 
252.204-7004.  Required  Central 
Contractor  Registration. 


PART  213— SIMPLIFIED  ACQUISITION 
PROCEDURSS 

12.  Section!  213.106-3  is  added  to 
read  as  follo\f  s: 

213.106-3    Award  and  documentation. 

(e)  The  procedures  at  FAR  13.106-3(e) 
do  not  apply  when  the  contract  includes 
the  clause  at  252.204-7004,  Required 
Central  Contractor  Registration. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 

CLAUSES 

I 

13.  Section  252.204-7001  is  amended 
by  revising  the  introductory  text,  the 
provision  dato,  paragraph  (b) 
introductory  |ext,  and  paragraph  (b)(2) 
to  read  as  foUbws: 


252.204-7001    Commercial  and 
Government  Entity  (CAGE)  code  reporting. 

As  prescribed  in  204.603(1),  use  the 
following  provision: 

Commercial  and  Government  Entity  (CAGE) 
Code  Reporting  (XXX  19XX) 

*         »         *         »         * 

(b)  If  the  Offeror  does  not  have  a  CAGE 
code,  it  may  ask  the  Contracting  Officer  to 
request  one  from  the  Defense  Logistics 
Information  Service  (DLIS).  The  Contracting 
Officer  will — 


(2)  Complete  section  a  and  forward  the 
form  to  DLIS;  and 


PART  253— FORMS 

14.  Section  253.204-70  is  amended  by 
revising  paragraph  (b)(5)(ii)(F)(3)  to  read 
as  follows: 

253.204-70    DD  Form  350,  Individual 
Contracting  Action  Report 

*  »        »        »        * 

(b)*  *  * 
(5)*  *  • 
(ii)  *  *  * 
(F)*  *  * 

(3)  An  agency  or  instrumentality  of 
the  Federal  Government. 

*  *        »        •        * 

[FR  Doc.  99-847  Filed  1-14-99;  8:45  am] 
BtLUNQ  COO€  SO0(MM-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

P.D.  120998q 

RIN  0648-AK31 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  R/lexico; 
Amendment  16A;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction  to  notice  of 
availability  of  an  amendment  to  a 
fishery  management  plan. 

SUIMMARY:  NMFS  corrects  a  notice  of 
availability  of  Amendment  16A  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico  to 
indicate  the  availability  of  a  minority 
report.  The  minority  report  opposes 
Amendment  16 A  as  inconsistent  with 
national  standards  2,  4,  5,  6,  7,  and  8, 
and  specifically  raises  concerns 
regarding  the  proposed  prohibition  of 
the  use  of  fish  traps  in  the  exclusive 
economic  zone  of  the  Gulf  of  Mexico 
south  of  25'*03'  N.  lat.  after  February  7, 
2001. 

ADDRESSES:  Requests  for  copies  of  the 
minority  report  should  be  sent  to  the 
Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  301  North, 
Suite  1000,  Tampa,  FL  33619-2266, 
Phone:  813-228-2815;  Fax:  813-225- 
7015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  727-570-5305. 

SUPPt-EIMENTARY  INFORMATION: 

Correction  '' 

In  FR  dociunent  98-33603,  on  page 
70093,  in  the  issue  of  Friday,  December 
18, 1998,  make  the  following  correction: 

On  page  70093,  in  the  second  column, 
in  the  ADDRESSES  section,  on  the  ninth 
line,  "analysis,  should  ..."  §hould  read 
"analysis,  and  requests  for  copies  of  a 
minority  report,  signed  by  two  Council 
members,  should..." 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  9, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-1015  Filed  1-14-99;  8:45  am) 
BILUNQ  CODE  3S10-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  98-067N] 

Australia's  Meat  Safety  Enhancement 
Program  (MSEP) 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice;  request  for  comments 
and  public  meeting  notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  annoimcing 
the  availability  of  a  paper  prepared  by 
the  Australian  Quarantine  and 
Inspection  Service  (AQIS)  that  sets  forth 
its  new  Meat  Safety  Enhancement 
Program  (MSEP)  for  slaughter 
inspection  in  establishments  that 
process  meat  for  export  to  the  United 
States  and  to  other  countries.  The  public 
may  submit  comments  on  the  MSEP 
document  in  writing  or  at  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
February  3, 1999,  from  9  a.m.  to  3  p.m. 

Written  comments  must  be  received 
on  or  before  February  16, 1999. 
ADDRESSES:  Copies  of  the  MSEP 
document  are  available  from  the  FSIS 
Docket  Clerk,  Room  102  Cotton  Annex, 
300  12th  Street,  SW,  Washington,  DC 
20250-3700.  A  copy  may  also  be 
obtained  from  the  Australian 
Quarantine  and  Inspection  Service 
(AQIS)  homej)age  at  http:// 
www.dpie.gov.au/aqis/homepage/ 
msepl.html.  Submit  one  original  and 
two  copies  of  written  comments  to  the 
FSIS  Docket  Clerk,  Docket  #98-067N,  at 
the  address  shown  above.  Facsimile 
comments  may  be  sent  to  202-690- 
0486.  The  public  can  review  all  received 
comments  in  the  FSIS  Docket  Room 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday. 

The  meeting  will  be  held  at  the 
Washington  Plaza  Hotel  at  10  Thomas 
Circle  NW  (at  Massachusetts  Avenue 


and  14th  Street),  Washington,  DC  20009, 
(202)  842-1300.  Transcripts  of  the 
meeting  will  be  available  in  the  FSIS 
Docket  Room,  Room  102,  300  12th 
Street  SW,  Washington,  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the  MSEP 
document  or  to  register  for  the  meeting, 
contact  Mr.  Mark  Manis,  Director, 
International  Policy  Division;  Office  of 
Policy,  Program  Development,  and 
Evaluation;  (202)  720-6400;  or  by 
electronic  mail  to 
mark.manis@usda.gov. 

Attendees  who  require  a  sign 
language  interpreter  or  other  special 
accommodation  should  contact  Mr. 
Mark  Manis  by  January  26,  1999. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  30. 1997,  FSIS  aimounced  in 
the  Federal  Register  (62  FR  29326)  that 
it  was  making  available  a  proposal 
prepared  by  the  AustraUan  Quarantine 
and  Inspection  Service  (AQIS)  for  a  new 
slaughter  inspection  model,  commonly 
named  "Project  2."  FSIS  sought  public 
comment  to  determine  whether  the 
Australian  Project  2  proposal  would 
ensure  the  safety,  wholesomeness,  and 
truthful  labeling  of  product  produced 
under  such  a  system.  This 
determination  was  necessary  in  order 
for  the  United  States  to  accept  meat 
produced  by  Australian  establishments 
that  would  participate  in  the  Project  2 
trials. 

Results  from  the  Federal  Register 
notice  indicated  strong  public  support 
for  HACCP  and  quality  assurance 
systems,  such  as  the  Project  2  proposal 
provided,  as  effective  means  to  control 
food  processing  hazards  and  thus 
reduce  foodbome  illness  risks. 
However,  less  agreement  was  evident  on 
the  fundamental  question  raised  by 
Project  2:  What  level  of  federal  oversight 
must  be  provided  to  establishments  that 
are  implementing  or  have  implemented 
HACCP  and  quality  assurance 
programs? 

FSIS  informed  AQIS  in  a  letter  dated 
November  7, 1997 1,  as  follows:  "While 
the  Project  2  protocol  provides  adequate 
assurances  that  process  control  is  likely 
to  be  maintained  in  participating 
establishments,  we  find  the  proposed 
form  and  intensity  of  federal  oversight 


to  be  inadequate  to  verify,  over  time,  in 
normal  operating  conditions,  that  these 
controls  will  be  maintained.  While  FSIS 
encourages  and  supports  your  efforts  to 
demonstrate  how  Australian  meat  plants 
operate  under  plant  controlled  HACCP 
and  quality  assurance  systems,  we 
believe  that  the  combination  of 
sweeping  change  in  establishment 
processing  techniques  and  a  shift  from 
command  and  control  inspection 
presents  uncertainties  that  require 
federal  oversight  of  a  type  and  intensity 
greater  than  that  proposed  by  Project  2." 

FSIS  also  advised  AQIS  that  it  would 
consider  the  Project  2  proposal  further 
if  it  were  modified  to  provide  a  level  of 
federal  oversight  that  is  equivalent  to 
that  which  will  be  employed  by  the 
United  States  through  its  inspection 
models  project  that  wes  then  under 
development. 

On  January  6,  1998,  AQIS  wrote  to 
FSIS  and  proposed  options  for  increased 
Federal  oversight  as  a  means  to  advance 
its  Project  2  proposal.  The  substance  of 
these  options  was  that  AQIS  would 
agree  to  provide  direct  inspector 
oversight  and  verification  of 
establishment  sorting  operations.  FSIS 
answered  this  proposal  in  a  letter  dated 
February  3,  1998  2,  as  follows: 

"This  responds  to  your  letter  of  January  6, 
1998,  in  which  you  proposed  additional 
Federal  oversight  for  your  planned  Project  2 
trials.  In  summary,  we  find  the  enhanced 
level  of  oversight  you  propose  an 
encouraging  step  toward  an  agreement  on 
equivalence. 

"Our  inspection  models  project  is 
commencing  its  baseline  phase  this  spring 
and  we  invite  Australia  to  join  with  us  in  a 
parallel  endeavor  to  determine  the  most 
appropriate  form  and  intensity  of  oversight 
for  meat  establishments  that  operate  under 
HACCP.  By  working  together  in  a  collegial 
fashion,  we  can  resolve  equivalence  issues 
incrementally  as  they  arise.  For  example,  as 
U.S.  establishments  that  participate  in  our 
inspection  models  project  accept 
responsibility  for  meeting  FSIS  performance 
standards  they  will  take  over  some  of  the  on- 
line functions  now  being  performed  by 
Federal  inspectors.  These  establishments  will 
continue  to  be  eligible  to  ship  product  for 
sale  in  commerce  because  plant  sorters  will 
operate  under  direct  oversight  by  FSIS 
inspectors. 

"If  AQIS  were  to  modify  its  *   *   *  proposal 
to  include  the  additional  baseline  data 
collections  *   *   *,  develop  p>erformance 
standards  to  compare  establishment 
effectiveness  with  Federal  inypection 


'  The  FSIS  Docket  RcK>in  has  a  copy  of  the  letter 
for  public  inspection. 


^The  FSIS  Docket  Room  has  a  copy  of  the  letter 
for  public  inspection. 
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effectiveness,  Incorporate  direct  oversight  of 
establishment  sorting  activities  and  a 
combination  of  organoleptics!  and 
microbiologic*!  sampling  at  a  level  sufficient 
to  detect  nonaompliance,  and  agree  to 
proceed  coilal>oratively  with  FSIS  during  the 
development  pi  new  HAOCP-based 
inspection  models,  the  United  States  would 
be  willing  to  ^cept  meat  produced  by 
establishment$  that  participate  in  the  *  *  * 
trials." 

In  August  il998.  AQIS  submitted  its 
proposal  for  a  new  slaughter  inspection 
system  described  as  the  "Meat  Safety 
Enhanceme4t  Program"  (MSEP).  Copies 
are  availabU  from  the  FSIS  Dodiet 
Clerk. 

Determination  of  Equivalen(« 

As  a  resul^  of  the  World  Trade 
Orgamzation  (WTO)  Agreement  on 
Sanitary  and  Phytosanitary  measures 
(commonly  referred  to  as  the  "SPS 
Agreement"),  contracting  parties, 
including  th^  United  States,  are 
committed  to  harmonizing  their  human, 
animal,  and  plant  health  import 
requirements  by  basing  their  sanitary 
and  phytosanitary  (SPS)  import 
requirements  on  "equivalent"  sanitary 
measiu^s  or  standards.  Among  other 
things,  the  S!PS  Agreement  obliges  the 
United  States  to  respond  to  requests  by 
other  contracting  parties  to  establish  the 
equivalence  of  specified  meat  and 
poultry  proaessing  measures  with  those 
of  the  United  States. 

The  Australian  Government  has 
formally  requested  that  the  United 
States  consider  its  MSEP  proposal  to 
pilot-test  a  revised  slaughter  inspection 
system.  FSI^  has  conducted  a  review  of 
the  AQIS  M$EP  docimient  Vfith 
particular  emphasis  on  three  criteria: 

(1)  Does  tke  MSEP  adequately 
respond  to  qversight  concerns  raised  by 
FSIS  in  its  November  7. 1997  letter 
(referenced  >bove)? 

(2)  Does  tie  MSEP  meet  all  conditions 
presented  by  FSIS  in  its  February  3, 
1998  letter  (referenced  above)? 

(3)  Does  tie  MSEP  provide  an 
equivalent  level  of  public  health 
protection  guaranteed  by  FSIS  slaughter 
inspection  methods? 

FSIS  has  ^viewed  the  MSEP 
document ,  ^d  it  appears  that  these 
three  criteria  are  appropriately  met  in 
that  direct  continuous  Federal  oversight 
.  and  verificaiion  of  establishment 
slaughter  operations  would  be  provided 
for  and  all  other  specified  conditions 
have  been  n^et.  Additionally,  FSIS  has 
compared  MSEP  semitary  measures  with 
those  provided  by  its  HACCP -based 
Inspection  Models  Project,  and  finds 
that  these  tM^o  programs  appear  to  be 
conceptually  similar  in  design. 

However,  {before  making  any 
decisions  oij  taking  aiiy  action  on  the 


MSEP  document,  FSIS  has  decided  to 
request  public  comment  on  it. 

Done  at  Washington,  O.C.  on:  January  8, 
1999. 

Thomas  J.  Billy. 
Administrator. 

(FR  Doc.  99-928  Filed  1-14-99;  8:45  am) 
MLUNQ  CODE  3410-O«fl-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Electronic  and  Information  Technology 
Access  Advisory  Committee;  Meeting 

AGENCY:  Architectimil  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  an 
advisory  committee  to  assist  it  in 
developing  a  proposed  rule  on 
accessibility  standards  for  electronic 
and  information  technology  covered  by 
the  Rehabilitation  Act  Amendments  of 
1998.  This  document  gives  notice  of  the 
dates,  times,  and  location  of  the  next 
meeting  of  the  Electronic  and 
Information  Technology  Access 
Advisory  Committee  (Committee). 
DATESuThe  next  meeting  of  the 
Committee  is  scheduled  for  February  8 
and  9,  1999,  beginning  at  9:30  a.m.  and 
ending  at  5:00  p.m.  each  day. 
ADDRESSES:  The  meetings  will  be  held  at 
1331  F  Street,  NW.,  Washington,  DC,  in 
the  third  floor  training  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Wakefield,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  EX:  20004-1111. 
Telephone  number  (202)  272-5434 
extension  39  (Voice);  (202)  272-5449 
(TTY).  E-mail  address: 
wakefield@access-board.gov.  This 
document  is  available  in  alternate 
formats  (cassette  tape.  Braille,  large 
print,  or  computer  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  at  http:// 
www.access-board.gov/notices/ 
eitaacmtg.htm. 

SUPPLEMENTARY  INFORMATION:  On 
September  29,  1998,  the  Access  Board 
published  a  notice  appointing  23 
members  to  its  Electronic  and 
Information  Technology  Access 
Advisory  Committee  (Committee).  63  FR 
51891  (September  29, 1998).  The 
Committee  will  make  recommendations 
to  the  Access  Board  on  accessibility 


standards  for  electronic  and  information 
technology  covered  by  the 
Rehabilitation  Act  Amendments  of 
1998.  The  Committee  is  composed  of 
Federal  agencies  and  Federal 
contractors;  the  electronic  and 
information  technology  industry; 
organizations  representing  the  access 
needs  of  individuals  with  disabilities; 
and  other  persons  affected  by 
accessibility  standards  for  electronic 
and  information  technology.  At  its  first 
meeting  on  October  15  and  16, 1998,  the 
Committee  took  the  following  actions: 

•  Added  Compaq  Computers,  Pitney 
Bowes,  Sim^  Microsystems,  and  the 
Information  Technology  Industry 
Council  to  the  Committee; 

•  Formed  three  subcommittees.  One 
subcommittee  vtrill  examine  th& 
definitions  needed  for  the 
recommended  standards.  Another 
subcommittees  will  examine  the  various 
functions  that  are  performed  by 
electronic  and  information  technology. 
These  functions  include  creating, 
processing,  transmitting,  and  interacting 
with  information  and  the  technology 
involved.  A  third  subcommittee  will 
begin  the  process  of  classifying  the 
variety  of  products  covered  by  the 
standards  into  product  families; 

•  Created  a  listserv  to  facilitate 
communications  between  meetings.  To 
subscribe  to  the  listserv  send  an  e-mail 
message  to:  listproc@trace.wisc.edu.; 
and 

•  Established  a  schedule  of  meeting 
dates.  In  addition  to  the  meeting  on 
February  8-9, 1999,  the  Committee  will 
meet  again  on  March  29-30, 1999  and. 
May  11-12,  1999. 

At  its  second  meeting  on  December  1 
and  2. 1998.  the  Committee  addressed 
the  scope  of  the  standards  it  will  be 
recommending  to  the  Access  Board. 
This  included  defining  the  term 
"electronic  and  information 
technology."  A  three  person  group  was 
appointed  to  develop  a  recommended 
definition  and  present  it  to  the 
Committee  at  its  January  meeting. 

Additionally,  four  suocommittees 
were  formed.  These  include:  installation 
and  setup,  information  presentation, 
control  and  operation,  and  user 
information.  The  subcommittees  will 
examine  these  specific  areas  and 
identify  access  barriers  in  each  area,  and 
recommend  standards  that  could  lower 
or  eliminate  these  barriers.  The 
subcommittees  will  continue  their  work 
on  the  listserv. 

During  the  January  meeting,  the 
committee  adopted  a  working  definition 
for  electronic  and  information 
technology  based  on  the  definition  of 
information  technology  in  the  Clinger- 
Cohen  Act  of  1996  (40  U.S.C.  1401(3)). 
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The  four  subcommittees,  created  during 
the  December  meeting,  continued  work 
on  their  specified  areas. 

The  meetings  are  open  to  the  public. 
There  will  be  a  public  comment  period 
each  day  for  persons  interested  in 
presenting  their  views  to  the  Committee. 
The  facility  is  accessible  to  individuals 
with  disabilities.  Sign  language 
interpreters,  assistive  listening  systems 
and  real-time  transcription  will  be 
available. 
Lawrrence  W.  Rofifee, 
Executive  Director. 

[FR  Doc.  99-988  Filed  1-14-99;  8:45  am) 
BILUNG  CODE  SISO-OI-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Passenger  Vessel  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  an 
advisory  conunittee  to  assist  it  in 
developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  passenger 
vessels  covered  by  the  Americans  with 
Disabilities  Act.  This  document  gives 
notice  of  the  dates,  times,  and  location 
of  the  next  meeting  of  the  Passenger 
Vessel  Access  Advisory  Committee 
(Committee). 

DATES:  The  next  meeting  of  the 
Committee  is  scheduled  for  February  4 
through  6,  1999,  beginning  at  9:00  a.m. 
and  ending  at  5:00  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
1331  F  Street,  NW.,  Washington,  DC,  in 
the  third  floor  training  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beatty,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  19  (Voice);  (202)  272-5449 
(TTY).  E-mail  pvaac@access-board.gov. 
This  document  is  available  in  alternate 
formats  (cassette  tape,  Braille,  large 
print,  or  computer  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  at  http:// 
www.access-board.gov/notices/ 
pvaacmtg.htm. 

SUPPLEMENTARY  INFORMATION:  The 
Architectural  and  Transportation 


Barriers  Compliance  Board  (Access 
Board)  established  a  Passenger  Vessel 
Access  Advisory  Committee 
(Committee)  to  assist  the  Board  in 
developing  proposed  accessibility 
guidelines  for  newly  constructed  and 
altered  passenger  vessels  covered  by  the 
Americans  with  Disabilities  Act.  63  FR 
43136  (August  12,  1998).  The 
Committee  is  composed  of  owners  and 
operators  of  various  passenger  vessels; 
persons  who  design  passenger  vessels; 
organizations  representing  individuals 
with  disabilities;  and  other  individuals 
affected  by  the  Board's  guidelines. 

The  Conunittee  will  meet  on  the  dates 
and  at  the  location  aimounced  in  this 
notice.  The  meeting  is  open  to  the 
public.  The  facility  is  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Paul  Beatty  by 
January  26. 1999.  Persons  attending  the 
meetings  are  strongly  encouraged  to  use 
public  transportation  since  parking  is 
extremely  limited.  The  accessible 
entrance  to  the  Metro  Center  Metro 
Station  is  located  approximately  three 
blocks  from  the  meeting  site. 
Lawrence  W.  RoSiBe, 
Executive  Director. 

(FR  Doc.  99-987  Filed  1-14-99;  8:45  am) 
MLUNO  COOE  SISO-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  additions  to  and 

deletion  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  16,  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  v\rill  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Prociu«ment  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Cups,  Paper.  Disposable,  Hot 

7350-00-205-1182 

7350-00-290-0588 

7350-00-988-6498 
NPA:  The  Lighthouse  for  the  Blind  in  New 
Orleans,  New  Orleans,  Louisiana 

Services 

Food  Service  Attendant,  Eglin  Air  Force 

Base,  Florida 
NPA:  Lakeview  Center,  Inc.,  Pensacola, 

Florida 
Laundry  Service,  Naval  Hospital.  Camp 

Pendleton,  Calfomia 
NPA:  Job  Options.  Inc.,  San  Diego,  California 
Operation  of  Individual  Equipment  Element 

Store,  Moody  Air  F':'rce  Base,  Georgia 
NPA:  Georgia  Industries  for  the  Blind, 

Bainbridge,  Georgia 
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Deletion 

I  certify  ths  t  the  following  action  will 
not  have  a  sif  nificant  impact  on  a 
substantial  ni  imber  of  small  entities. 
The  major  fa<  tors  considered  for  this 
certification  i  vere: 

1.  The  action  will  not  result  in  any 
additional  re  )orting,  recordkeeping  or 
other  compli  ince  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  s  mall  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  ar;  no  known  regulatory 
alternatives  V  fhich  would  accomplish 
the  objective!  i  of  the  Javits-Wagner- 
O'Day  Act  (4  .  U.S.C.  46-48c)  in 
connection  vyith  the  commodity 
proposed  for  deletion  from  the 
Procurement  iList. 

The  follow  ng  commodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Pillowcase.  Co  ton/Cotton  Polyester 
7210-00-05' H7910 

Beverly  L.  Milfunan, 

Executive  Direhtor. 

(FR  Doc.  99-984  Filed  1-14-99;  8:45  ami 

WLUNG  COOE  uia-OI- 


COMMUTEI 
PEOPLE  Wl 
SEVERELY 


IFOR  PURCHASE  FROM 

ARE  BUND  OR 
MSABLED 


Procurement  List;  Additions  and 
Deletions 

agency:  Conimittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 


SUIMMARY:  Tbis  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  Yh  furnished  by  nonprofit 
agencies  emjloying  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  f  "om  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 
EFFECTIVE  DArE:  February  16, 1999. 

ADDRESS:  Coi  nmittee  for  Purchase  From 
People  Who  \re  Blind  or  Severely 
Disabled,  Qnstal  Gateway  3,  Suite  310, 
1215  Jeffersoa  Davis  Highway, 
Arlington,  Vrginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
November  Id  and  30,  1998,  the 
Committee  f<  tr  Purchase  From  People 
Who  Are  Bli:  id  or  Severely  Disabled 
published  nctices  (63  F.R  63670,  65746 
and  65747)  of  proposed  additions  to  and 
deletions  fro  n  the  Procurement  List: 


Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significeuit  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

)ack.  Scissors,  Hand 
5120-00-106-7598 

Services 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing,  Naval  Air  Station,  Key 
West,  Florida 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing,  Fort  Detrick,  Maryland 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing,  Dahlgren  Naval  Surface 
Warfare  Center,  Dahlgren,  Virginia 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing,  Fort  McCoy,  Wisconsin 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities. 

2.  The  action  wrill  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Broom,  Upright 

7920-00-291-8305 

7920-00-292-4371 

7920-00-292-4372 

7920-00-292-4375 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  99-985  Filed  1-14-99;  8:45  am) 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S88-841] 

Vector  Supercomputers  From  Japan: 
Notice  of  Recission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  recission  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  January  15, 1999. 
SUMMARY:  On  November  30,  1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (63  FR  65748)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  vector 
supercomputers,  covering  the  period 
October  16, 1997,  through  September 
30, 1998,  and  two  msmufacturers/ 
exporters  of  the  subject  merchandise, 
Fujitsu  Limited  and  NEC  Corporation. 
The  Department  initiated  this  review 
based  on  a  request  from  Cray  Research, 
Inc.  We  are  now  rescinding  this  review 
as  a  result  of  Cray  Research,  Inc.'s 
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withdrawal  of  its  request  for  an 
administrative  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley,  Office  of  AD/CVD 
Enforcement,  Group  I,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-0631. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  30, 1998,  Cray  Research, 
Inc.,  the  petitioner,  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  vector 
supercomputers  from  Japan  in 
accordance  with  19  CFR  351.213{b).  On 
November  30, 1998,  in  accordance  with 
19  CFR  351.221(c)(l){i),  we  initiated  an 
administrative  review  of  this  order  for 
the  period  October  16, 1997,  through 
September  30, 1998.  On  December  1, 
1998,  Cray  Research,  Inc.,  withdrew  its 
request  for  this  review. 

Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  within  90  days 
of  the  date  of  publication  of  the  notice 
of  initiation  of  the  requested  review. 
Because  Cray  Research,  Inc.'s  request  for 
termination  was  submitted  within  the 
90-day  time  limit  and  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  rescinding  this  review. 
We  will  issue  appropriate  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

This  determination  is  issued  and 
pubhshed  in  accordance  with  section 
751  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675),  and  19  CFR 
351.213(d)(4). 

Dated:  January  11, 1999. 

Laurie  Parkhill, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  99-999  Filed  1-14-99;  8:45  am) 
BILUNQ  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

pocket  No.  981019262-8262-01] 

RIN  0693-ZA27 

Announcing  Draft  Federal  information 
Processing  Standard  (FIPS)  46-3,  Data 
Encryption  Standard  (DES),  and 
Request  for  Comments 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice:  request  for  comments. 


SUMMARY:  The  Data  Encryption  Standard 
(DES)  provides  specifications  for  the 
Data  Encryption  Algorithm  and  is  used 
by  federal  agencies  (and  others  outside 
the  government)  for  the  protection  of 
sensitive  information.  This  standard, 
first  issued  in  1977,  is  reviewed  every 
five  years.  The  DES,  currently  specified 
in  Federal  Information  Processing 
Standard  (FIPS)  46-2.  is  due  for  review 
in  December  1998.  NIST  is  proposing  to 
replace  FIPS  46-2  with  FTPS  46-3  to 
provide  for  the  use  of  Triple  DES  as 
specified  in  the  American  National 
Standards  Institute  (ANSI)  X9.52 
standard.  Comments  are  sought  from 
industry,  government  agencies,  and  the 
pubUc  on  the  draft  of  FIPS  46-3. 
DATES:  Comments  must  be  received  on 
or  before  April  15, 1999. 
ADDRESSES:  Written  comments 
concerning  this  standard  should  be  sent 
to:  Information  Technology  Laboratory, 
Attention:  Review  of  Draft  FIPS  46-3, 
National  Institute  of  Standards  and 
Technology.  100  Bureau  Drive  Stop 
8970.  Gaithersburg,  MD  20899-8970. 
Comments  may  also  be  sent  via  e-mail 
to  "desreview@nist.gov". 

Interested  parties  may  order  a  copy  of 
FIPS  4&-2  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road.  Springfield,  VA  22161. 
Telephone  (703)  487-1650.  Copies  of 
FIPS  46-2  and  its  proposed  replacement 
(Draft  FIPS  46-3)  may  also  be 
downloaded  frtim  <http://csrc.nist.gov/ 
fips>. 

Ordering  information  for  the  ANSI 
X9.52  (Triple  DES)  standard  is  available 
from  American  Bankers  Assoc./DC,  X9 
Customer  Service  Dept.,  PO  Box  79064, 
Baltimore,  MD  21279-0064,  telephone 
1-800-338-0626. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miles  Smid  (301)  975-2938.  National 
Institute  of  Standards  and  Technology. 
100  Bureau  Drive  Stop  8930. 
Gaithersburg,  MD  20899-8930. 
SUPPLEMENTARY  INFORMATION:  Federal 
Information  Processing  Standard  46, 
Data  Encryption  Standard,  first  issued 
in  1977.  specifies  the  Data  Encryption 
Algorithm  for  the  cryptographic 
protection  of  computer  data.  The 
standard  provided  that  it  be  reviewed 
within  five  (5)  years  to  assess  its 
adequacy.  The  first  review  was 
completed  in  1983,  and  the  standard 
was  reaffirmed  for  Federal  government 
use  (48  FR  41062).  The  second  review 
was  completed  in  1987.  and  was  again 
reaffirmed  for  Federal  government  use 
(52  FR  7006)  and  re-issued  as  FIPS  46- 
1  with  minor  editorial  updating.  The 
third  review  was  completed  in  1993. 
and  the  standard  was  reaffirmed  as  FIPS 
46-2  for  Federal  government  use  (58  FR 


69347).  In  addition  to  hardware 
implementations.  FIPS  46-2  provided 
for  software  implementations  of  the 
DES.  We  are  now  proposing  to  replace 
FIPS  46-2  with  FIPS  46-3  to  also  allow 
for  the  use  of  Triple  DES  as  described 
in  ANSI  X9.52. 

When  DES  was  reaffirmed  in  1993, 
NIST  stated  in  the  announcement  that 
NIST  would  "consider  alternatives 
which  offer  a  higher  level  of  seciuity" 
at  the  next  review  in  1998.  After  the  first 
exhaustion  of  a  DES  key,  NIST  advised 
Federal  organizations  that  DES,  properly 
used,  still  provided  adequate  security 
for  many  appUcations.  At  the  time, 
NIST  also  stated  that  organizations 
needing  security  beyond  that  provided 
by  the  DES  could  use  Triple  DES  as 
specified  in  ANSI  X9.52.  NIST  worked 
with  the  fuiancial  community  to 
develop  this  standard.  Triple  DES  is  a 
method  for  using  the  DES  algorithm  in 
three  operations,  developed  by  the 
private  sector  and  used  in  many 
government  and  private  sector 
organizations,  particularly  in  the 
financial  services  industry.  These 
operations  have  been  documented  and 
specified  as  an  American  National 
Standard  (ANSI  X9.52)  by  Accredited 
Standards  Committee  X9  for  Financial 
Services.which  develops  cryptography 
and  pubhc  key  infrastructure  standards. 
The  American  Bankers  Association  is 
the  secretariat  for  X9.  Ordering 
information  for  the  X.52  standard  is 
contained  in  the  ADDRESSES  section. 

Additionally,  knowing  that  the  DES' 
security  life  was  nearing  an  end.  NIST 
has  been  working  with  industry  and  the 
cryptographic  community  to  develop  an 
Advanced  Encryption  Standard  (AES) 
for  the  21st  century.  On  January  2. 1997, 
NIST  announced  the  initiation  of  an 
effort  to  develop  the  AES  (62  FR  93).  It 
is  intended  that  the  AES  will  specify  an 
unclassified,  publicly  disclosed 
encryption  algorithm  capable  of 
protecting  sensitive  government 
information  well  in  the  next  century. 
Unfortunately,  since  it  takes  a 
substantial  amount  of  time  to  gain 
confidence  in  a  new  encryption 
algorithm,  the  AES  is  not  expected  to  be 
a  fully  developed  FIPS  for  some  time  to 
come.  Information  on  NIST's  multi-year 
effort  to  develop  the  AES  can  be 
obtained  at  <http://www.nist.gov/aes  >. 

Recently  claims  have  been  made  of  a 
special-purpose  hardware  based  attack 
on  the  DES.  In  Ught  of  this  most  recent 
attack,  NIST  can  no  longer  support  the 
use  of  the  DES  for  many  applications. 
As  with  other  security  tools,  encryption 
must  balance  cost  against  risk.  The 
recent  brute  force  exhaustion  attack  by 
a  "cracking  machine"  costing  $250,000 
took  56  hours  to  crack  a  single  message. 
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With  this  sp<  cial-purpose  technology, 
the  average  time  of  cracking  per  message 
would  be  twice  that,  since  only  a 
quarter  of  all|  keys  were  tested.  In  some 
cases  this  kiiid  of  attack  may  not  pose 
an  immediate  or  significant  threat — for 
example  wh«re  short-term  protection  of 
perishable  ii^ormation  is  desired. 
However,  advances  in  technology  are 
likely  to  furtiier  reduce  the  average 
cracking  tim0.  Therefore.  NIST 
recommendsj  the  following: 
— For  existinjg  systems,  develop  a 
prudent  transition  strategy  to  move  to 
Triple  DES.  This  strategy  should 
match  the  Strength  of  the  protective 
measures  ^gainst  the  associated  risk. 
Critical  syitems  should  receive 
priority     1 
— when  builtiing  new  systems,  use 
Triple  DE^  to  protect  sensitive, 
imclassifiqd  data 

These  recommendations  are  reflected 
in  the  proposed  draft  FTPS  46-3  (see 
below)  by  recognizing  Triple  DES,  as 
described  in  ANSIX9.52.  as  a  FTPS 
approved  algorithm.  Comments  are 
sought  on  th^  proposed  draft  of  FIPS 
46-3.  j 

Authority:  This  work  effort  is  being 
conducted  pufsuant  to  NIST's 
Tesjxinsibilitiep  under  the  Computer  Security 
Act  of  1987.  tlje  Information  Technology 
Management  Reform  Act  of  1996,  Executive 
Order  13011.  and  Office  of  Management  and 
Budget  (0MB)  Circular  A-130  for  the 
development  Qf  security  standards  and 
guidelines  for  the  protection  of  sensitive 
federal  information  technology  systems. 

DRAFT  Federal  Information  Processing 
Standards  Pfiblication  46-3;  1999 
(Approval  Date)  Announcing  the  Data 
Encryption  Standard 

Federal  Information  Processing 
Standards  Piiblications  (FIPS  PUBS)  are 
issued  by  th^  National  Institute  of 
Standards  arid  Technology  after 
approval  by  ihe  Secretary  of  Commerce 
pursuant  to  Action  5131  of  the 
Information  Technology  Management 
Reform  Act  df  1996  (Pub.  L.  104-106), 
and  the  Computer  Security  Act  of  1987 
(Pub.  L.  1004235). 

1 .  Name  o(  Standard.  Data  Encryption 
Standard  (DJS). 

2.  Categort  of  Standard.  Computer 
Security,  Cryptography. 

3.  Explanation.  The  Data  Encryption 
Standard  (DES)  specifies  two  FIPS 
approved  cryptographic  algorithms  as 
required  by  flPS  140-1.  When  used  in 
conjunction  With  American  National 
Standards  Institute  (ANSI)  X9.52 
standard,  thijB  publication  provides  a 
complete  deicription  of  the 
mathematical  algorithms  for  encrypting 
(enciphering^  and  decrypting 
(deciphering )  binary  coded  information. 


Encrypting  data  converts  it  to  an 
unintelligible  form  called  cipher. 
Decrypting  cipher  converts  Qie  data 
back  to  its  original  form  called  plaintext. 
The  algorithms  described  in  this 
standard  specifies  both  enciphering  and 
deciphering  operations  which  are  based 
on  a  binary  number  called  a  key. 

A  DEA  key  consists  of  64  binary  digits 
("0"s  or  "l"s)  of  which  56  bits  are 
randomly  generated  and  used  directly 
by  the  algorithm.  The  other  8  bits, 
which  are  not  used  by  the  algorithm, 
may  be  used  for  error  detection.  The  8 
error  detecting  bits  are  set  to  make  the 
parity  of  each  8-bit  byte  of  the  key  odd, 
i.e.,  there  is  an  odd  number  of  "l"s  in 
each  8-bit  byte '.  A  TDEA  key  consists 
of  three  DEA  keys,  which  is  also 
referred  to  as  a  key  bundle.  Authorized 
users  of  encrypted  computer  data  must 
have  the  key  that  was  used  to  encipher 
the  data  in  order  to  decrypt  it.  The 
encryption  algorithms  specified  in  this 
standard  are  commonly  known  among 
those  using  the  standard.  The 
cryptographic  security  of  the  data 
depends  on  the  security  provided  for 
the  key  used  to  encipher  and  decipher 
the  data. 

Data  can  be  recovered  from  cipher 
only  by  using  exactly  the  same  key  used 
to  encipher  it.  Unauthorized  recipients 
of  the  cipher  who  know  the  algorithm 
but  do  not  have  the  correct  key  cannot 
derive  the  original  data  algorithmically. 
However,  it  may  be  feasible  to 
determine  the  key  by  a  brute  force 
"exhaustion  attack."  Also,  anyone  who 
does  have  the  key  and  the  algorithm  can 
easily  decipher  the  cipher  and  obtain 
the  original  data.  A  standard  algorithm 
based  on  a  secure  key  thus  provides  a 
basis  for  exchanging  encrypted 
computer  data  by  issuing  the  key  used 
to  encipher  it  to  those  authorized  to 
have  the  data.  Data  that  is  considered 
sensitive  by  the  responsible  authority, 
data  that  has  a  high  value,  or  data  that 
represents  a  high  value  should  be 
cryptographically  protected  if  it  is 
vulnerable  to  unauthorized  disclosure 
or  undetected  modification  during 
transmission  or  while  in  storage.  A  risk 
analysis  should  be  performed  imder  the 
direction  of  a  responsible  authority  to 
determine  potential  threats.  The  costs  of 
providing  cryptographic  protection 
using  this  standard  as  well  as  alternative 
methods  of  providing  this  protection 
and  their  respective  costs  should  be 
projected.  A  responsible  authority  then 
should  make  a  decision,  based  on  these 


'  Sometimes  keys  are  generated  in  an  encrypted 
fonn.  A  random  64-bit  number  is  generated  and 
deflned  to  be  the  cipher  formed  by  the  encryption 
of  a  key  using  a  key  encrypting  key.  In  this  case  the 
parity  bits  of  the  encrypted  key  cannot  be  set  until 
after  the  key  is  decrypted. 


analyses,  whether  or  not  to  use 
cryptographic  protection  and  this 
standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
Information  Technology  Laboratory. 

6.  Applicability.  This  standard  may  be 
used  by  Federal  departments  and 
agencies  when  the  following  conditions 
apply: 

(1)  An  authorized  official  or  manager 
responsible  for  data  security  or  the 
security  of  any  computer  system  decides 
that  cryptographic  protection  is 
required;  and 

(2)  The  data  is  not  classified 
according  to  the  National  Security  Act 
of  1947,  as  amended,  or  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Federal  agencies  or  departments 
which  use  cryptographic  devices  for 
protecting  data  classified  according  to 
either  of  these  acts  can  use  those 
devices  for  protecting  sensitive  data  in 
Ueu  of  the  standard. 

Other  FIPS  approved  cryptographic 
algorithms  may  be  used  in  addition  to, 
or  in  lieu  of,  this  standard  when 
implemented  in  accordance  with  FIPS 
140-1. 

In  addition,  this  standard  may  be 
adopted  and  used  by  non-Federal 
Government  organizations.  Such  use  is 
encouraged  when  it  provides  the 
desired  security  for  commercial  and 
private  organizations. 

7.  Applications.  Data  encryption 
(cryptography)  is  utilized  in  various 
applications  and  environments.  The 
specific  utilization  of  encryption  and 
the  implementation  of  the  DEA  and 
TDEA  will  be  based  on  many  factors 
particular  to  the  computer  system  and 
its  associated  components.  In  general, 
cryptography  is  used  to  protect  data 
while  it  is  being  communicated  between 
two  points  or  while  it  is  stored  in  a 
medium  vulnerable  to  physical  theft. 
Communication  security  provides 
protection  to  data  by  enciphering  it  at 
the  transmitting  point  and  deciphering 
it  at  the  receiving  point.  DEA  forms  the 
basis  for  TDEA.  File  security  provides 
protection  to  data  by  enciphering  it 
when  it  is  recorded  on  a  storage 
medium  and  deciphering  it  when  it  is 
read  back  from  the  storage  mediiun.  In 
the  first  case,  the  key  must  be  available 
at  the  transmitter  and  receiver 
simultaneously  during  communication. 
In  the  second  case,  the  key  must  be 
maintained  and  accessible  for  the 
duration  of  the  storage  period.  FIPS  171 
provides  approved  methods  for 
managing  the  keys  used  by  the 
algorithms  specified  in  this  standard. 
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Public-key  based  protocois  may  also  be 
used  (e.g..  ANSI  X9.42). 

8.  Implementations.  Cryptographic 
modules  which  implement  this  standard 
shall  conform  to  the  requirements  of 
FIPS  140-1.  The  algorithms  specified  in 
this  standard  may  be  implemented  in 
software,  firmware,  hardware,  or  any 
combination  thereof.  The  specific 
implementation  may  depend  on  several 
factors  such  as  the  application,  the 
environment,  the  technology  used,  etc. 
Implementations  which  may  comply 
with  this  standard  include  electronic 
devices  (e.g.,  VLSI  chip  packages), 
micro-processors  using  Read  Only 
Memory  (ROM),  Programmable  Read 
Only  Memory  (PROM),  or  Electronically 
Erasable  Read  Only  Memory  (EEROM), 
and  mainframe  computers  using 
Random  Access  Memory  (RAM).  When 
an  algorithm  is  implemented  in  software 
or  firmware,  the  processor  on  which  the 
algorithm  runs  must  be  specified  as  part 
of  the  validation  process. 
Implementations  of  an  algorithm  which 
are  tested  and  validated  by  NIST  will  be 
considered  as  complying  with  the 
standard.  Note  that  FIPS  140-1  places 
additional  requirements  on 
cryptographic  modules  for  Government 
use.  Information  about  devices  that  have 
been  validated  and  procedures  for 
testing  and  validating  equipment  for 
conformance  with  this  standard  and 
FIPS  140-1  are  available  fi-om  the 
National  Institute  of  Standards  and 
Technology,  Information  Technology 
Laboratory,  Gaithersburg,  MD  20899. 

9.  Export  Control.  Cryptographic 
devices  £md  technical  data  regarding 
them  are  subject  to  Federal  Government 
export  controls  and  exports  of 
cryptographic  modules  implementing 
this  standard  and  technical  data 
regarding  them  must  comply  with  these 
Federal  regulations  and  be  licensed  by 
the  Bureau  of  Export  Administration  of 
the  U.S.  IDepartment  of  Commerce. 

10.  Patents.  Cryptographic  devices 
implementing  this  standard  may  be 
covered  by  U.S.  and  foreign  patents, 
including  patents  issued  to  the 
International  Business  Machines 
Corporation.  However,  IBM  has  granted 
nonexclusive,  royalty-free  licenses 
under  the  patents  to  make,  use  and  sell 
apparatus  which  complies  with  the 
standard.  The  terms,  conditions  and 
scope  of  the  Ucenses  are  set  out  in 
notices  published  in  the  May  13, 1975 
and  August  31, 1976  issues  of  the 
Official  Gazette  of  the  United  States 
Patent  and  Trademark  Office  (934  O.G. 
452  and  949  O.G.  1717). 

11.  Alternative  Modes  of  Using  the 
DEA  and  TDEA.  FIPS  PUB  81,  DES 
Modes  of  Operation,  describes  four 
different  modes  for  using  DEA  described 


in  this  standard.  These  four  modes  are 
called  the  Electronic  Codebook  (ECB) 
mode,  the  CipLer  Block  Chaining  (CBC) 
mode,  the  Cipher  Feedback  (CFB)  mode, 
and  the  Output  Feedback  (OFB)  mode. 
ECB  is  a  direct  application  of  the  DES 
algorithm  to  encrypt  and  decrypt  data; 
CBC  is  an  enhanced  mode  of  ECB  which 
chains  together  blocks  of  cipher  text; 
CFB  uses  previously  generated  cipher 
text  as  input  to  the  DES  to  generate 
pseudorandom  outputs  which  are 
combined  with  the  plaintext  to  produce 
cipher,  thereby  chaining  together  the 
resulting  cipher;  OFB  is  identical  to  CFB 
except  that  the  previous  output  of  the 
DES  is  used  as  input  in  OFB  while  the 
previous  cipher  is  used  as  input  in  CFB. 
OFB  does  not  chain  the  cipher. 

The  X9.52  standard,  "Triples  Data 
Encryption  Algorithm  Modes  of 
Operation"  describes  seven  different 
modes  for  using  TDEA  described  in  this 
standard.  These  seven  modes  are  called 
the  TDEA  Electronic  Codebook  Mode  of 
Operation  (TECB)  mode,  the  TDEA 
Cipher  Block  Chaining  Mode  of 
Operation  (TCBC),  the  TDEA  Cipher 
Block  Chaining  Mode  of  Operation — 
Interleaved  (TCBC-1).  TDEA  Cipher 
Feedback  Mode  of  Operation  (TCFB), 
the  TDEA  Cipher  Feedback  Mode  of 
Operation— Pipelined  (TCFB-P),  the 
TDEA  Output  Feedback  Mode  of 
Operation  (TOFB),  and  the  TDEA 
Output  Feedback  Mode  of  Operation — 
Interleaved  (TOFB-I).  The  TECB,  TCBC, 
TCFB  and  TOBF  modes  are  based  upon 
the  ECB,  CBC,  CFB  and  OFB  modes 
respectively  obtained  by  substituting  the 
DEA  encryption/decryption  operation 
with  the  TDEA  encryption/decrj'ption 
operation. 

12.  Implementation  of  this  standard. 
This  standard  became  effective  July 
1977.  It  was  reaffirmed  in  1983.  1988, 
1993,  and  1999  (if  approved).  It  applies 
to  all  Federal  agencies,  contractors  of 
Federal  agencies,  or  other  organizations 
that  process  information  (using  a 
computer  or  telecommunications 
system)  on  behalf  of  the  Federal 
Government  to  accomplish  a  Federal 
function.  Each  Federal  agency  or 
department  may  issue  internal 
directives  for  the  use  of  this  standard  by 
their  operating  units  based  on  their  data 
security  requirement  determinations. 

With  this  modification  of  the  FIPS 
46-2  standard: 

(1)  Triple  DES  (i.e.,  TDEA),  as 
specified  in  ANSI  X9.52  will  be 
recognized  as  a  FIPS  approved 
algorithm. 

(2)  Triple  DES  vdll  be  the  HPS 
approved  symmetric  encryption 
algorithm  of  choice. 

(3)  Single  DES  (i.e.,  DEA)  will  be 
permitted  for  legacy  systems  only.  New 


procurements  to  support  legacy  systems 
should,  where,  feasible,  use  Triple  DES 
products  running  in  the  single  DES 
configuration. 

(4)  Government  organizations  with 
legacy  DES  systems  are  encouraged  to 
transition  to  Triple  DES  based  on  a 
prudent  strategy  that  matches  the 
strength  of  the  protective  measures 
against  the  associated  risk. 

Note:  It  is  anticipated  that  triple  DES  and 
the  Advanced  Encryption  Standard  (AES) 
will  coexit  as  FIPS  approved  algorithms 
allowing  for  a  gradual  transition  to  AES.  (The 
AES  is  a  new  synunetric-based  encryption 
standard  under  development  by  NIST.  AES  is 
intended  to  provide  strong  cryptographic 
security  for  the  protection  of  sensitive 
information  well  into  the  21st  century.) 

NIST  provides  technical  assistance  to 
Federal  agencies  in  implementing  data 
encryption  through  the  issuance  of 
standards,  guidelines  and  through 
individual  reimbursable  projects. 

13.  Specifications.  Federal 
Information  Processing  Standard  (FIPS) 
46-3.  Data  Encryption  Standard  (DES) 
(affixed). 

14.  Cross  Index. 

a.  FIPS  PUB  31.  Guidelines  to  ADP 
Physical  Security  and  Risk 
Management. 

b.  FIPS  PUB  39,  Glossary  for 
Computer  Systems  Security. 

c.  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications. 

d.  FIPS  PUB  74,  Guidelines  for 
Implementing  and  Using  the  NBS  Data 
Encryption  Standard. 

e.  nPS  PUB  81,  DES  Modes  of 
Operation. 

f.  FIPS  PUB  87,  Guidelines  for  ADP 
Contingency  Planning. 

g.  FIPS  PUB  112,  Password  Usage, 
h.  FIPS  PUB  113,  Computer  Data 

Authentication. 

i.  FIPS  PUB  140-1,  Security 
Requirements  for  Cryptographic 
Modules. 

j.  FIPS  PUB  171,  Key  Management 
Using  ANSI  X9. 17. 

k.  ANSI  X9.42  Agreement  of 
Symmetric  Keys  on  Using  Diffie- 
Hellman  and  MQV  Algorithms. 

1.  ANSI  X9.52,  Triple  Data  Encryption 
Algorithm  Modes  of  Operation. 

15.  Qualifications.  Both  this  standard 
and  possible  threats  reducing  the 
security  provided  through  the  use  of 
this  standard  will  undergo  review  by 
NIST  as  appropriate,  taking  into  account 
newly  available  technology.  In  addition, 
the  awareness  of  any  breakthrough  in 
technology  or  any  mathematical 
weakness  of  the  algorithm  will  cause 
NIST  to  revaluate  this  standard  and 
provide  necessary  revi=ions. 

With  regard  to  the  use  of  single  DES, 
exhaustion  of  the  DES  (i.e.,  breaking  a 
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DES  encrypied  ciphertext  by  trying  all 
possible  keys)  has  become  increasingly 
more  feasible  with  technology  advances. 
Following  a  irecent  hardware  based  DES 
key  exhaustion  attack,  NIST  can  no 
longer  support  the  use  of  single  DES  for 
many  appliqations.  Therefore, 
Govemmenll  agencies  with  legacy  single 
DES  systemi  are  encouraged  to 
transition  ta  Triple  DES.  Agencies  are 
advised  to  ii^plement  Triple  DES  when 
building  new  systems. 

16.  Commlents.  Comments  and 
suggestions  regarding  this  standard  and 
its  use  are  vt«lcomed  and  should  be 
addressed  td  the  National  Institute  of 
Standards  aid  Technology,  Attn: 
Director,  Infpnnation  Technology 
Laboratory,  Caithersburg,  MD  20899. 

17.  Waiver  Procedure.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waijvers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  United  States  Code.  Waiver 
shall  be  granted  only  when: 

a.  Compliance  with  standard  would 
adversely  a^ect  the  accomplishment  of 
the  mission  bf  an  operator  of  a  Federal 
computer  system;  or 

b.  Compliince  with  a  standard  would 
cause  a  majc  r  adverse  Bnancial  impact 
on  the  operajtor  which  is  not  offset  by 
Govenunent''Wide  savings. 

Agency  hdads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  m^t.  Agency  heads  may 
approve  waiVers  only  by  a  written 
decision  wh^ch  explains  the  basis  on 
which  the  agency  head  made  the 
required  finaing(s).  A  copy  of  each 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  ai^d  Technology;  ATTN:  FIPS 
Waiver  Decisions  100  Bureau  Drive, 
Stop  8970,  Qaithersburg,  MD  2089^ 
8970. 

In  additioii,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  vraivers  shall  be  sent 
promptly  to  the  Committee  on 
Government!  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  thedetermination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  iq  the  Commerce  Business 


Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  an  any  accompanying 
documents,  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  United  States  Code 
Section  552(b),  shall  be  part  of  the 
procurement  documentation  and 
retained  by  the  agency. 

18.  Special  Information.  In 
accordance  with  the  Qualifications 
Section  of  this  standard,  review  of  this 
standard  have  been  conducted  every  5 
years  since  its  adoption  in  1977.  The 
standard  was  reaffirmed  during  each  of 
those  reviews.  This  revision  to  the  text 
of  the  standard  contains  changes  which 
allow  software  implementations  of  the 
algorithm,  permit  the  use  of  other  FIPS 
approved  cryptographic  algorithms,  and 
designate  Triple  DES  (i.e.,  TDEA)  as  a 
FIPS  approved  cryptographic  algorithm. 

19.  where  to  Obtain  Copies  oithe 
Standard.  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
PubUcation  46-3  (FIPSPUB46-3),  and 
identify  the  title.  When  miciofiche  is 
desired,  this  should  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

(Note  that  the  technical  specifications  of  the 
DES  encryption  algorithm  are  not  reproduced 
in  this  Federal  Register  Notice.  They  are 
available  in  FIPS  46-2  and  the  draft  of  FTPS 
46-3.  No  technical  changes  are  being 
proposed  in  the  DES  algorithm  itself  from  the 
specifications  in  FIPS  46-2.) 

Triple  Data  Encryption  Algorithm 

Let  Ek(I)  and  Dk(I)  represent  the  DEA 
encryption  and  decryption  of  I  using 
DEA  key  K  respectively.  Each  TDEA 
encryption/decryption  operation  (as 
specified  in  ANSI  X9.52)  is  a  compoimd 
operation  of  DEA  encryption  and 
decryption  operations.  The  follovtring 
operations  are  used: 

1.  TDEA  encryption  operation:  the 
transformation  of  a  64-bit  block  I  into  a 
64-bit  block  )  that  is  defined  as  follows: 

0=Ek3(Dk2(Ek.(I))) 

2.  TDEA  decryption  operation:  the 
transformation  of  a  64-bit  block  I  into  a 
64-bit  block  O  that  is  defined  as  follows: 

0  =  Dk,(Ek2(Dk3(I))) 

The  standard  species  the  following 
keying  options  for  bundle  (K|,  K2,  K3) 


1.  Keying  Option  1:  Ki,  K2  and  K3  are 
independent  keys; 

2.  Keying  option  2:  Ki  and  K2  and 
independent  keys  and  K3  =  Ki; 

3.  Keying  Option  3:  Ki  =  K2  =  K3. 
A  TDEA  mode  of  operation  is 

backward  compatible  with  its  single 
DEA  counterpart  if,  with  compatible 
keying  options  for  TDEA  operation, 

1.  An  encrypted  plaintext  computed 
using  a  single  DEA  mode  of  operation 
can  be  decrypted  correctly  by  a 
corresponding  TDEA  mode  of  operation; 
and 

2.  An  encrypted  plaintext  computed 
using  a  TDEA  mode  of  operation  can  be 
decrypted  correctly  by  a  corresponding 
single  DEA  mode  of  operation. 

When  using  keying  Option  3  (K|  =  K2 
=  K3),  TECB,  TCBC,  TCFB,  amd  TOFB 
modes  are  backward  compatible  with 
single  DEA  modes  of  operation  ECB, 
CBC,  CFB,  OFB  respectively. 

The  diagram  in  Appendix  2  illustrates 
TDEA  encryption  an  TDEA  decrytion. 

(Note  that  the  two  appendices  to  FIPS  46-3 
are  not  reproduced  in  this  Federal  Register 
notice.  They  are  available  in  the  complete 
draft  of  FIPS  46-3.) 

Dated:  January  8, 1999. 
Robert  E.  Hebner, 
Acting  Deputy  Director. . 
(FR  Doc.  99-898  Filed  1-14-99;  8:45  am] 
BILLNG  COOe  3S10-CtMI 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  IMeeting  of  National 
Conference  on  Weights  and  Measures 

AGENCY:  National  Institute  of  Standards 

and  Technology. 

ACTION:  Nodce  of  meeting. 

SUMMARY:  Nodce  is  hereby  given  that 
the  Interim  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  January  31  through 
February  4, 1999,  at  the  Sheraton  Old 
Town  Hotel,  Albuquerque,  New  Mexico. 
The  meeting  is  open  to  the  public. 

The  National  Conference  on  Weights 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
officials  of  the  States,  counties,  and 
cities  of  the  United  States,  and  private 
sector  representatives.  The  interim 
meeting  of  the  conference,  as  well  as  the 
annual  meeting  to  be  held  next  July  (a 
notice  will  be  published  in  the  Federal 
Register  prior  to  such  meeting],  brings 
together  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
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organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 

Pursuant  to  15  U.S.C.  272  B,  the 
National  Institute  of  Standards  and 
Technology  acts  as  a  sponsor  of  the 
National  Conference  on  Weights  and 
Measures  in  order  to  promote 
uniformity  among  the  States  in  the 
complex  of  laws,  regulations,  methods, 
and  testing  equipment  that  comprises 
regulatory  control  by  die  States  of 
commercial  weighing  and  measuring. 
DATES:  The  meeting  will  be  held  January 
31-February  4, 1999,  8:00  a.m.-5:00 

Ei.m. 
OCATION  OF  MEETING:  Sheraton  Old 
Town  Hotel,  800  Rio  Grande  Boulevard, 
N.W.,  Albuquerque,  New  Mexico 
878104. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gilbert  Ugiansky,  Chief,  NIST,  Office  of 
Weights  and  Measures,  100  Bureau 
Drive  Stop  2350  Gaithersburg,  Maryland 
20899-2350.  Telephone:  (301)  975- 
4004,  or  E-mail:  owm@nist.gov. 

Dated:  January  8, 1999. 
Robert  E.  Hebner, 
Acting  Depu  ty  Director. 
(FR  Doc.  99-899  Filed  1-14-99;  8:45  am] 
BILUNG  CODE  3S1i>-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.011199q 

Endangered  and  Threatened  Species; 
Request  for  Information  on  Candidate 
Species  List  Under  the  Endangered 
Species  Act 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Request  for  information  for 

revision  of  candidate  species  list. 

summary:  NMFS  sohcits  information  on 
marine  and  anadromous  species  that 
may  qualify  as  candidates  for  possible 
addition  to  the  List  of  Endangered  and 
Threatened  Species,  including 
information  on  the  status  of  species 
ciirrently  classified  as  candidate 
species.  This  notice  is  not  a  proposal  for 
listing;  candidate  species  do  not  receive 
substantive  or  procedural  protection 
under  the  Endangered  Species  Act  of 
1973  (ESA).  The  goal  of  the  candidate 
species  program  is  to  identify  marine 
and  anadromous  species  as  candidates 
for  possible  addition  to  the  List  of 
Endangered  and  Threatened  Species 
and  encourage  voluntary  efforts  to  help 
prevent  Ustings. 


DATES:  Comments  will  be  accepted  until 
April  15,  1999. 

ADDRESSES:  Comments  and 
documentation  for  these  and  any 
recommended  additions  or  deletions  to 
the  candidate  species  list  should  be  sent 
to  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resoxorces,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marta  Nammack  or  Terri  Jordan  at 
(301)713-1401. 

SUPPLEMENTARY  INFORMATION:  The  ESA 
requires  determinations  of  whether 
species  of  wildlife  and  plants  are 
endangered  or  threatened,  based  on  the 
best  available  scientific  and  commercial 
data.  "Species"  includes  any  species  or 
subspecies  of  fish,  wildlife,  or  plant, 
and  any  distinct  population  segment  of 
any  vertebrate  species  that  interbreeds 
when  mature  (vertebrate  population). 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service  share  responsibilities  imder  the 
ESA.  With  some  exceptions,  NMFS  is 
responsible  for  species  that  reside  all  or 
the  major  portion  of  their  lifetime  in 
marine  or  estuarine  waters.  The 
regulations  implementing  Section  4  of 
the  ESA  (49  FR  38900,  October  1,  1984) 
define  "candidate"  as  "any  species 
being  considered  by  the  Secretary  for 
listing  as  an  endangered  or  a  threatened 
species,  but  not  yet  the  subject  of  a 
proposed  rule." 

The  four  main  purposes  of  the 
candidate  species  list  are  to  (1)  Increase 
public  awareness  about  these  species; 
(2)  identify  those  species  that  may  be  in 
need  of  protective  measures  under  the 
ESA,  and  if  possible,  recover  them 
before  listing  under  the  ESA  becomes 
necessary;  (3)  stimulate  voluntary 
conservation  efforts  by  Federal  agencies 
and  other  appropriate  parties  with 
regard  to  these  species;  and  (4)  identify 
uncertainties  associated  with  the  status 
of  the  species.  As  resources  permit, 
NMFS  conducts  a  review  of  the  status 
of  each  candidate  species  to  determine 
if  it  warrants  listing  as  endangered  or 
threatened  under  the  ESA.  Sometimes, 
even  though  NMFS  may  determine  after 
conducting  a  status  review  that  a 
species  does  not  warrant  listing  under 
the  ESA,  NMFS  may  retain  the  species 
on  the  candidate  species  list  due  to 
remaining  concerns  or  uncertainties. 
NMFS  beUeves  it  is  important  to 
highlight  species  for  which  listing  may 
be  warranted  so  that  Federal  and  state 
agencies.  Native  American  tribes,  and 
the  private  sector  are  aware  of  which 
species  could  benefit  from  proactive 
conservation  efforts.  Agencies  and  other 
appropriate  parties  can  take  candidate 
species  into  account  in  project  plaiming, 


which  may  lower  the  likelihood  of  an 
ESA  listing. 

NMFS  has  developed  specific  criteria 
for  determining  which  species/ 
vertebrate  populations  should  be 
included  on  the  NMFS  candidate 
species  list.  These  criteria  are  based  on 
the  requirement  for  reliable  information 
on  the  biological  status  of  a  species  or 
vertebrate  population. 

Biological  status  is  determined  by 
both  demography  and  genetic 
composition  of  the  species/vertebrate 
population.  If  there  is  evidence  of 
demographic  or  genetic  concerns  that 
would  indicate  that  listing  may  be 
warranted,  the  species/ vertebrate 
population  should  be  added  to  the 
candidate  species  list.  Demographic 
concerns  would  occur  when  there  is  a 
significant  decline  in  abundance  or 
range  from  historical  levels  that  would 
indicate  that  listing  may  be  warranted. 
This  could  result  from  activities  such  as 
over-harvest,  habitat  degradation, 
disease  outbreaks,  predation,  natural 
climatic  conditions,  and  hatchery 
operations  that  negatively  impact 
natural  stocks.  Genetic  concerns  that 
would  indicate  that  listing  may  be 
warranted  include  outbreeding  and 
inbreeding  depression  resulting  from 
poor  hatchery  practices  or  substantially 
reduced  numbers  of  natural  individuals. 

If  you  wish  to  propose  that  a  species/ 
vertebrate  population  be  designated  as  a 
candidate  species,  please  submit 
available  information,  including:  (1) 
Taxonomic  validity  of  the  species, 
subspecies  or  vertebrate  population;  (2) 
life  history;  (3)  historic  and  current 
population  size  and  distribution;  (4) 
assessment  of  confirmed  and  likely 
threats  and  declines;  (5)  existing  laws, 
regulations,  agreements  and  other 
protective  mechanisms;  and 
(6)  documentation  of  information  used 
to  justify  their  proposal. 

The  previous  list  was  published  on 
July  14,  1997,  (62  FR  37560).  NMFS 
intends  to  consider  the  results  of 
ongoing  status  reviews  and  all  data 
received  in  response  to  this  notice  to 
make  appropriate  amendments  to  the 
list.  Some  of  the  species  NMFS  is 
considering  adding  to  the  candidate 
species  Ust  are  the  largetooth  sawfish 
(Pristis  pristis],  smalltooth  sawfish 
(Pristis  pectinata),  barndoor  skate  [Raja 
laevis],  elkhom  coral  {Acropora 
palmata),  staghom  coral  [Acropora 
cervicomis),  and  four  gastropods  that 
are  possibly  extinct:  "Collisella" 
edmitcheUi,  Lottia  alveus  alveus, 
Cerithidea  fuscata,  and  Phyllaplysia 
smaragda. 

It  is  important  to  note  tint  the 
candidate  species  list  is  limited  by  the 
information  available.  Therefore,  it  does 
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not  encompjass  all  declining  marine  and 
anadromous  species  that  may  warrant 
listing  in  thp  hiture.  Moreover, 
inclusion  o(  a  species  on  the  candidate 
species  list  does  not  create  a  higher 
listing  priority  for  that  species.  As 
appropriatev  NMFS  may  initiate  a  status 
review  for  any  species  or  vertebrate 
population  pf  concern,  regardless  of 
whether  it  i^  a  candidate  species,  and 
the  public  i^ay  petition  to  list  any 
species  or  vjertebrate  popvdation. 

Dated:  Jarntary  12, 1999. 
Ann  Dl  TeriMlsh, 

Acting  Directpr,  Office  of  Protected  Resources, 
National  h4aane  Fisheries  Service. 
[FR  Doc.  99-ioil  Filed  1-14-99; 8:45  ami 

BILUNQ  COOE  |61»-22-F 


DEPARTMSNT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  011199^] 


North  Pacific  Fishery  Management 
Council;  PubNc  Maetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


otic 

lih 


summary:  llhe  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  colnmittees  will  meet  in 
Anchorage,  AK,  the  week  of  February  1 , 
1999 

DATES:  1.  The  Scientific  and  Statistical 
Committee  (SSC)  will  meet  beginning  at 
8:00  a.m.  on  Monday,  February  1, 
continuing  iirough  at  least  Tuesday, 
February  2, 1999. 

2.  The  Advisory  Panel  (AP)  will  begin 
meeting  at  S:00  a.m.  on  Monday, 
February  1  Jand  continue  through 
Thursday,  February  4, 1999. 

3.  The  Council  will  meet  jointly  with 
the  Alaska  ^oard  of  Fisheries  beginning 
at  9:00  a.m.  on  Tuesday,  February  2,  and 
begin  their  regular  plenary  session  at 
8:00  a.m.  ott  Wednesday,  February  3, 
continuing  ihrough  a  portion  of 
Monday,  February  8, 1999. 

Other  workgroup  or  committee 
meetings  mby  be  held  during  the  week. 
Notices  of  these  meetings  will  be  posted 
at  the  hotel!  All  meetings  are  open  to  the 
public  withi  the  exception  of  Council 
executive  sessions,  which  may  be  held 
during  the  noon  hour  during  the 
meeting  week,  if  necessary,  to  discuss 
personnel,  ^temational  issues,  or 
litigation. 


ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W. 
Third  Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  Council's  joint  meeting 
with  the  Alaska  Board  of  Fisheries  will 
include  reports  and  discussion  of  the 
following  subjects:  hahbut,  groundfish 
and  crab  management  issues,  limited 
entry  for  the  scallop  fisheries  off  Alaska, 
progress  on  a  shark  management  plan, 
Steller  sea  lion  protection  measures,  and 
the  American  Fisheries  Act. 

The  agenda  for  the  Council's  plenary 
session  will  include  the  following 
issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  Reports  from  NMFS  on  the  current 
status  of  the  groimdfish  fisheries  off 
Alaska,  from  the  International  Pacific 
Halibut  Commission  on  1999  halibut 
quotas  and  fitsm  Groundfish  Forum  on 
the  results  of  an  experimental  fishery  to 
test  gear  to  minimize  bycatch. 

2.  NOAA  Legal  Counsel  will  provide 

a  briefing  on  the  new  recusal  regulations 
for  Council  members. 

3.  Receive  a  report  on  the 
implementation  of  emergency  rules  to 
protect  Steller  sea  lions,  review 
necessary  actions  for  1999  and  review 
alternatives  and  options  for 
implementation  of  additional  or 
alternative  measures  in  2000. 

4.  Discuss  progress  on 
implementation  of  fishery  management 
measures  in  1999  required  by  the 
American  Fisheries  Act  as  well  as 
discuss  development  of  further 
amendments  for  2000  and  beyond.  The 
Council  will  also  review  the  disapproval 
of  emergency  rules  by  NMFS  and 
consider  a  Coimcil  response. 

5.  Review  of  a  discussion  paper  of 
proposed  management  measures  for  the 
Alaska  halibut  charterboat  fleet,  and 
review  of  proposals  received  by  the 
Alaska  Board  of  Fisheries  for  halibut 
local  area  management  plans. 

6.  Receive  status  reports  on  the  multi- 
species  community  development  quota 
(CDQ)  program,  the  individual  fishing 
quota  (IFQ)  fee  program,  and  the  IFQ 
weighmaster  program. 

7.  Review  alternative  management 
measures  to  reduce  bycatch  of  seabirds 
in  the  groundfish  fisheries. 

8.  Receive  reports  and  discuss  further 
development  of  issues  related  to 
ecosystems  management  and  the 


gathenng  of  social  and  economic  data 
for  fishery  management  actions. 

9.  Identify  research  priorities  to 
forward  to  NMFS. 

10.  Groundfish  amendments 
scheduled  for  action  are  as  follows: 

a.  Final  action  on  revisions  to  the 
prohibited  species  catch  allocations  for 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
Chinook  salmon. 

b.  Discussion  of  total  catch 
measurement  in  the  groundfish 
fisheries. 

c.  Final  action  on  an  amendment  to 
address  retention  of  demersal  shelf 
rockfish  in  the  Gulf  of  Alaska  IFQ 
fisheries. 

d.  Final  action  on  an  amendment  to 
the  improved  retention/utifization  (IR/ 
lU)  program;  review  progress  on  report 
to  Congress  on  IR/IU. 

e.  Receive  status  report  on  a  pilot 
halibut  avoidance  program  bom  the 
Vessel  Bycatch  Allowance/HaUbut 
Mortality  Avoidance  Program 
Committee. 

f.  Discuss  the  differences  between  the 
Federal  and  state  definitions  of  "pelagic 
trawl"  and  determine  whether  revisions 
are  necessary. 

11.  Final  action  on  license  Umitation 
program  for  the  scallop  fisheries  off 
Alaska. 

12.  Progress  report  on  a  rebuilding 
plan  for  bairdi  crab  in  the  RSAI. 

13.  Review  the  overfishing  definition 
for  the  Salmon  Fishery  Management 
Plan  and  determine  appropriate  action. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  7  working  days  prior 
to  the  meeting  date. 

Dated:  January  12, 1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-1013  Filed  1-14-99;  8:45  am) 
BILUNG  COOE  3510-22-f 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  123198A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for 
amendment  and  notice  of  emergency 
issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that: 
the  Southwest  Fisheries  Science  Center, 
Honolulu  Laboratory,  National  Marine 
Fisheries  Service,  2570  Dole  Street, 
Honolulu,  Hawaii  96822-2396,  has 
requested  an  amendment  to  scientific 
research  Permit  No.  848-1335;  and  the 
Permit  has  been  amended  according  to 
the  provisions  of  50  CFR  216.33(e)(6). 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
16,  1999. 

ADDRESSES:  The  amendment  request, 
amended  permit,  and  related  docimients 
are  available  for  review  upon  written 
request  or  by  appointment  in  the 
following  oflice(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13705,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service.  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213  (562/ 
980-4001);  and 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  2570  Dole 
Street,  Room  106,  Honolulu,  HI  96822- 
2396  (808/973-2941). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits  and 
Dociunentation  Division,  F/PRl,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  Silver  Spring,  MD 
20910.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Conunents  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 


under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §§  216.33(e)(6)  and  216.39 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  Endangered  Species 
Act  of  1973,  as  amended  (ESA;  16 
U.S.C.  1531  et  seq.),  an.-<  the  provisions 
of  §  222.25  of  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

The  Permit  Holder  is  currently 
authorized  to  conduct  pop-ilation 
assessment,  disease  assessment 
(including  health  screening),  recovery 
actions,  and  pelagic  ecology  studies  of 
Hawaiian  monk  seals  [Monachus 
schauinslandi)  at  all  locations  within 
the  Hawaiian  Archipelago  and  at 
Johnston  Atoll,  through  May  31,  2002. 

The  Holder  has  now  requested  that 
the  Permit  be  amended  to:  (1)  authorize 
the  taking  of  up  to  100  additional 
Hawaiian  monk  seals  for  disease 
screening  purposes;  and  (2)  authorize 
the  collection  and  export  of  blubber 
biopsies  for  toxicological  assessment. 
This  increased  taking  is  necessary  in 
order  to  allow  urgently  needed  sampling 
and  analyses  of  the  monk  seal 
population  to  assess  the  extent  to  which 
the  population  has  been  exposed  to  a 
morbillivirus.  Given  the  severity  of  this 
pathogen  and  its  known  catastrophic 
impact  on  other  marine  mammal 
populations,  the  amendment  has  been 
issued  on  an  emergency  basis  pursuant 
to  50  CFR  216.33(e)(6). 

Issuance  of  this  amended  permit,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith.  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  and  emergency  permit 
amendment  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  7, 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-1012  Filed  1-14-99;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.122298B] 

Marine  Mammals;  File  No.  11&-1477 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Sea  World,  Inc.,  7007  Sea  World  Drive. 
Orlando,  Florida  32821-8097  has  been 
issued  a  permit  to  take  Hawaiian  monk 
seals,  Monachus  schauinslandi,  for 
scientific  research  and  enhancement 
purposes. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213; and 

Coordinator,  Pacific  Area  Office, 
National  Marine  Fisheries  Service, 
NOAA,  2570  Dole  Street.  Room  106, 
Honolulu,  HI  96822-2396. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
November  19,  1998,  notice  was 
published  in  the  Federal  Register  (63 
FR  64246)  that  a  request  for  a  scientific 
research  and  enhancement  permit  to 
take  Hawaiian  monk  seals,  Monachus 
schcuinslandi,  had  been  submitted  by 
the  above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
parts  217-227). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  enda^igered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
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policies  set 
ESA. 

Dated;  January  8, 1999 
Ann  Terbush 

Chief.  Permiti 
Office  ofPrott  cted 
Marine  Fishei  \es 

(FR  Doc.  99-1014 

BILUNG  CODE 
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orth  in  section  2  of  the 


and  Documentation  Division. 
Resources,  National 
Service. 
Filed  1-14-99;  8:45  am] 

10-22-F 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office;  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Financial^  Assistance 

agency:  Idaho  Operations  Office,  DOE. 
action:  Notice  of  Availabihty  of 
Sohcitation  hlumber  DE-PS07- 
99ID13751- -Metal  Casting  Industry  of 
the  Future. 


summary:  T  le  U.S.  Department  of 
Energy  (DOt),  Idaho  Operations  Office 
(ID)  is  seeldiig  applications  for  cost- 
shared  research  and  development  of 
technologiei  i  which  will  enhance 
economic  competitiveness,  reduce 
energy  cons  amption  and  reduce 
environmental  impacts  of  the  metal 
casting  indi  stry.  The  research  is  to 
address  res«  arch  priorities  identified  by 
the  metal  ca  sting  industry  in  the  Metal 
Casting  Industry  Technology  Roadmap. 
The  Roadmi  ip  can  be  found  at  URL: 
http://www.oit.doe.gov/metalcast/ 
roadmap/rcadmap.html.  Approximately 
$300,000  to  $500,000  of  funding  will  be 
available  to  initiate  the  research  efforts 
and  additioi  ml  funding  of  up  'o 
$2,000,000  n  Fiscal  Year  2000  federal 
funds  is  exj  ected  to  be  available  to  fund 
the  first  yea :  of  selected  research  efforts. 
DOE  anticipates  making  5  to  10 
cooperative  agreement  awards  each  with 
a  duration  c  f  three  years  or  less.  A 
minimum  5D%  non-federal  cost-share  is 
required  foi  research  and  development 
projects.  Co  laborations  between 
industry,  uiiversity,  and  National 
Laboratory  )articipants  are  encouraged. 
The  issuanc  e  date  of  Solicitation 
Nimiber  DE-PS07-99ID13751  is  on  or 
about  January  11, 1999.  The  solicitation 
is  available  in  its  full  text  via  the 
Internet  at  t  le  following  URL  address: 
http://wwwid.doe.gov/doeid/PSD/proc- 
div.html. 

DATES:  The  deadline  for  receipt  of  pre- 
applicationii  is  February  4. 1999.  The 
deadline  foi  receipt  of  full  applications 
is  March  24,  1999. 
ADDRESSES:  Applications  should  be 
submitted  tj:  Kara  Twitchell, 
Procuremei  t  Services  Division,  U.S. 
Department  of  Energy,  Idaho  Operations 


Office,  850  Energy  Drive,  Mail  Stop 
1221,  Idaho  Falls,  Idaho  83401-1563. 
FOR  FURTHER  INFORMATION  CONTACT:  Kara 
Twitchell.  Contract  SpeciaUst  at 
twitcbkl@id.doe.gov,  or  Linda  Hallimi. 
Contracting  Officer  at 
hallumla@id.doe.gov.  Issued  in  Idaho 
Falls  on  January  6. 1999. 
SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  L.  93-577).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
for  this  program  is  81.086. 
Michael  L.  Adams, 
Acting  Director,  Procurement  Services 
Division. 

[FR  Doc.  99-981  Filed  1-14-99;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  renewal. 

SUMMARY:  Pursuant  to  Section 
14(a)(2)(A}  of  the  Federal  Advisory 
Committee  Act,  App.2,  and  section  101- 
6.1015(a)(1),  title  41,  Code  of  Federal 
Regulations  and  following  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration,  notice  is  hereby  given 
that  the  High  Energy  Physics  Advisory 
Panel  has  been  renewed  for  a  two-year 
period  beginning  in  January  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  M.  Samuel  at  (202)  586-3279. 
SUPPLEMENTARY  INFORMATION:  The  Panel 
wrill  continue  to  provide  advice  to  the 
Director  of  Energy  Research  on  long- 
range  planning  and  priorities  in  the 
national  high  energy  physics  program. 
The  Secretary  of  Energy  has  determined 
that  renewal  of  the  Panel  is  essential  to 
the  conduct  of  the  Department's 
business  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Panel  will  continue 
to  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92^63),  the 
General  Services  Administration  Final 
Rule  on  Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation 
of  those  acts. 

Issued  in  Washington.  DC.  on  January  12, 
1999. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-982  Filed  1-14-99;  8:45  am] 

BILUNG  CODE  645O-01-P 


DEPARTMENI  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERd7-1 543-001,  et  al.] 

Duquesne  Light  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  8, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duquesne  Light  Company 

[Doclcet  No.  ER97-1 543-001] 

Take  notice  that  on  January  4,  1999. 
Duquesne  Light  Company  (Duquesne) 
on  behalf  of  Duquesne  and  Kentucky 
Utilities  Company  (KU),  tendered  for 
filing  an  arbitration  award  to  replace  the 
Stranded  Cost  Amendment  contained  in 
Duquesne's  initial  filing  in  the  above- 
referenced  docket.  Duquesne  sets  forth 
its  proposed  accounting  treatment  for 
the  stranded  cost  payment. 

Comment  date:  January  22.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Montana  Electric  Power 
Cooperative,  Inc.  v.  The  Montana 
Power  Company 

[Docket  No.  EL99-24-000] 

Take  notice  that  on  December  30, 
1998,  Central  Montana  Electric  Power 
Cooperative,  Inc.  (Central  Montana) 
tendered  for  filing  a  complaint, 
including  direct  testimony  and  exhibits, 
against  the  Montana  Power  Company 
(MPC)  alleging  that  the  delivered 
wholesale  rates  which  MPC  charges 
Central  Montana  are  excessive,  unjust 
and  unreasonable,  and  should  be 
reduced,  pursuant  to  the  provisions  of 
Sections  205  and  206  of  the  Federal 
Power  Act.  Central  Montana's  complaint 
requests  that  the  Commission  institute  a 
hearing  under  Section  206  of  the 
Federal  Power  Act  to  determine  the  just 
and  reasonable  rates  to  be  charged  to 
Central  Montana.  Central  Montana  also 
requests  that  the  Commission  establish 
the  earliest  possible  refund  effective 
date  under  ^e  provisions  of  Section  206 
of  the  Federal  Power  Act,  and  that  the 
Commission  order  refunds  of  all 
amounts  in  excess  of  just  and  reasonable 
rates  under  that  Act. 

Copies  of  Central  Montana's 
complaint  filing  were  served  on 
representatives  of  Montana  Power 
Company. 

Comment  date:  February  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  should  also  be  filed  on  or 
before  February  8, 1999. 
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3.  Municipal  Energy  Agency  of 
Mississippi  and  Lafayette  Utilities 
System  v.  Entergy  Services,  Inc. 

[Docket  No.  EL99-25-0001 

Take  notice  that  oi  January  4, 1999, 
the  Municipal  Energy  Agency  of 
Mississippi  and  the  Lafayette  Utilities 
System  Hied  a  complaint  against 
Entergy  Services,  Inc.  The  complaint 
concerns  the  1998  redetermination  of 
transmission  rates  under  Entergy's 
OATT,  and  is  filed  pursuant  to  the  rate 
redetermination  procedures  of  the  tfiriff 
and  Section  206  of  the  Federal  Power 
Act.  The  complaint  alleges  that  the 
proposed  rate  redetermination  is  unjust 
and  unreasonable.  The  complaint 
further  seeks  consolidation  with 
ongoing  dockets  treating  the  same  rate 
redetermination,  specifically  ER98- 
2910-000  and  EL98-74-000. 

Comment  date:  February  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
February  8,  1999. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc.;  The  Cincinnati 
Gas  &  Electric  Company,  et  al. 

(Docket  No.  ER98-1438-002,  Docket  No. 
EC98-24-000  (consolidated)] 

Take  notice  that  on  December  31, 
1998,  the  Midwest  ISO  Transmission 
Owners  '  tendered  for  filing  revisions  to 
the  open  access  transmission  tariff  and 
related  documents  of  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  in  compliance  with  the 
Commission's  September  16, 1998  order 
in  the  proceedings  captioned  above 
Midwest  Independent  Tmnsmission 
System  Operator.  Inc.,  84  FERC  161.231 
(1998). 

The  Midwest  ISO  Transmission 
Owners  state  that  copies  of  this  filing 
have  been  served  on  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  these 
proceedings. 

Comment  date:  February  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


'  The  Midwest  ISO  Transmission  Owners  consist 
of  Aineren  (which  includes  Central  Illinois  Public 
Service  Company  and  Union  Electric  Company), 
Cinergy  (which  includes  PSI  Energy  and  Cincinnati 
Gas  &  Electric  Company):  Commonwealth  Edison, 
Hoosier  Energy  Rural  Electric  Cooperative.  Illinois 
Power  Company;  Kentucky  Utilities:  Louisville  Gas 
&  Electric;  Wabash  Valley  Power  Association; 
Wisconsin  Electric  Power  Company:  and  Central 
Illinois  Light  Company.  In  addition,  Allegheny 
Energy  and  Duquesne  Light  Company  has  joined 
the  Midwest  ISO,  contingent  upon  the 
consummation  of  their  merger. 


5.  PP&L  EnergyPlus  Co. 

[Docket  No.  ER98-4608-0011 

Take  notice  that  on  January  4, 1999, 
PP&L  EnergyPlus  Co.  (PP&L 
EnergyPlus),  tendered  for  filing  a 
compliance  filing  pursuant  to  Ordering 
Paragraph  (A)  of  the  Commission's  order 
in  PP&L  EnergyPlus  Co.,  85  FERC 
161,377  (1998).  The  compliance  filing 
revises  the  Code  of  Conduct  that  was 
filed  with  PP&L  EnergyPlus' 
Application  for  Authority  to  Sell 
Electric  Energy  and  Capacity  at  Market- 
Based  Rates  and  to  Resell  Transmission 
Rights,  as  amended  on  November  2, 
1998. 

Copies  of  this  filing  have  been  served 
upon  all  persons  listed  on  the  official 
service  list  complied  by  the  Office  of  the 
Secretary  in  Docket  No.  ER98-4806- 
000. 

Comment  date:  January  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER99-1 040-000) 

Take  notice  that  on  January  4, 1999, 
San  Diego  Gas  &  Electric  Company 
tendered  for  filing  a  change  in  the 
Transmission  Revenue  Balancing 
Account  Adjustment  Rate  set  forth  in  its 
Transmission  Owner  Tariff  as  well  as 
other  changes  that  are  also  being 
submitted  with  this  filing. 

San  Diego  Gas  &  Electric  Company 
states  that  these  corrections  do  not 
change  the  TRBAA  unit  rate  shown  in 
the  December  23,  1998,  fifing. 

Comment  date;  January  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PP&L,  Inc. 

[Docket  No.  ER99-1 102-000) 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Kutztown  (Kutztown). 

PP&L  requests  an  effective  date  of 
February  1, 1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Borough  of 
Kutztown,  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  oi  this  notice. 

8.  PP&L,  Inc. 

[Docket  No.  ER99-1 103-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing'an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Quakertown  (Quakertown). 


PP&L  requests  an  effective  date  of 
February  1, 1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Borough  of 
Quakertown,  and  the  Pennsylvania 
Public  Utilities  Commission. 

Comment  date:  January  20.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PP&L.  Inc. 

[Docket  No.  ER99-1 104-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Blakely  (Blakely). 

PP&L  requests  an  effective  date  of 
February  1,  1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Borough  of 
Blakely,  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PP&L,  Inc. 

[Docket  No.  ER99-1 105-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Watsontown  (Watsontown). 

PP&L  requests  an  effective  date  of 
February  1,  1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  the  Borough  of 
Watsontown  and  the  Pennsylvania 
Public  Utilities  Commission. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

11.  PP&L,  Inc. 

(Docket  No.  ER99-1 106-000] 

Take  notice  that  on  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Duncannon  (Duncannon). 

PP&L  requests  an  effective  date  of 
February  1,  1999,  for  the  Power  Supply 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  the  Borough  of 
Duncannon  and  the  Pennsylvania 
Public  UtiUties  Commission. 

Comment  date.- January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PP&L,  Inc. 

(Docket  No.  ER99-1 107-000) 

Take  notice  that  oh  December  31, 
1998,  PP&L,  Inc.  (PP&L),  tendered  for 
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filing  an  execv  ited  copy  of  a  Power 
Supply  Agreei  nent  with  the  Borough  of 
Lehighton  (Lehighton). 

PP&L  requests  an  effective  date  of 
February  1,  ISpQ,  for  the  Power  Supply 
Agreement. 

PP&L  states  khat  copies  of  this  filing 
have  been  supplied  to  the  Borough  of 
Lehighton  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  d9te:  January  20, 1999,  in 
accordance  wih  Standard  Paragraph  E 
at  the  end  of  tl^s  notice. 

13.  PP&L,  Inc. 

(Docket  No.  ER9|9-1 108-0001 

Take  notice  ^at  on  December  31, 
1998,  PP&L,  Iric.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreeipent  with  the  Borough  of 
Perkasie  (Perk^sie). 

PP&L  requests  an  effective  date  of 
February  1, 1909,  for  the  Power  Supply 
Agreement.      I 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  the  Borough  of 
Perkasie  and  tie  Pennsylvania  Public 
Utilities  Comnission. 

Comment  dqte:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PP&L,  Inc. 

(Docket  No.  EROB-l  109-000] 

Take  notice  pat  on  December  31, 
1998,  PP&L,  IrJc.  (PP&L),  tendered  for 
filing  an  executed  copy  of  a  Power 
Supply  Agreement  with  the  Borough  of 
Schuylkill  Haven  (Schuylkill  Haven). 

PP&L  reque^s  an  effective  date  of 
February  1, 1969,  for  the  Power  Supply 
Agreement.     J 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  the  Borough  of 
Schuylkill  Hayen  and  the  Pennsylvania 
Public  Utilitieii  Commission. 

Comment  dcte:  January  20, 1999,  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tl  is  notice. 

1 5.  FirstEnerg; '  Trading  &  Power 
Marketing,  In< . 

(Docket  No.  ER9)-1 11 9-000] 

Take  notice  hat  on  December  31, 
1998,  FirstEne-gy  Trading  &  Power 
Marketing,  Inc  (FTPM),  tendered  for 
filing  a  Power  sales  Agreement  and 
Confirmation  I  ,etter  for  the  sale  of  200 
MW  of  capacit  /  and  associated  energy 
to  the  FirstEnergy  Operating  Companies 
beginning  on  July  20,  1998  and  ending 
on  August  31,  ^998.  FTPM  states  that 
the  filing  is  being  made  to  comply  with 
the  filing  requirements  under  Section 
205(c)  of  the  FWeral  Power  Act  with 
respect  to  the  ^le  of  power  needed  by 
the  FirstEnergy  Operating  Companies  to 
serve  their  customers  during  the 
summer  of  19S|8. 


FTPM  has  asked  that  the  Power  Sales 
Agreement  and  Confirmation  Letter  be 
permitted  to  become  effective  as  of  July 
20, 1998. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER99-1 120-000) 

Take  notice  that  on  December  31, 
1998,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  FirstEnergy 
Services  Corp.,  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Ohio  Edison  requests  that  the 
Commission  waive  the  notice 
requirements  and  allow  the  Service 
Agreement  to  become  effective  on 
January  1,  1999. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER99-1 12 1-000) 

Take  notice  that  on  December  31, 
1998,  Ohio  Edison  Company  tendered 
(Ohio  Edison),  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  Service  Agreements  with 
DTE  Edison  America,  Inc.,  and  Green 
Mountain  Energy  Resources  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act. 

Ohio  Edison  requests  that  the 
Commission  waive  the  notice 
requirements  and  allow  the  Service 
Agreements  to  become  effective  on 
January  1, 1999. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Potomac  Electric  Power  Company 

(Docket  No.  ER99-1122-000) 

Take  notice  that  on  December  31, 
1998,  Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  a  new 
Agreement  superseding  its  1982 
agreement  for  electric  service  to  its  full 
requirements  customer.  Southern 
Maryland  Electric  Cooperative,  Inc. 
(Smeco),  including  reduced  rates  for  the 
years  1999  through  2001.  The 
superseding  Pepco-Smeco  electric 
service  agreement  is  the  result  of 
extensive  negotiations  and  is  supported 
by  both  parties. 

An  effective  date  of  January  1, 1999 
for  the  revised  rates  and  terms  is 
requested,  with  waiver  of  notice. 


Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1123-O00] 

Take  notice  that  on  December  31, 
1998,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
Central  Hudson  Gas  &  Electric  (CHG&E). 
This  Transmission  Service  Agreement 
specifies  that  CHG&E  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-1 94-000.  This  Tariff,  filed 
vdth  FERC  on  July  9, 1996,  will  allow 
NMPC  and  CHG&E  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  CHG&E  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
December  23, 1998.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CHG&E. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 124-000) 

Take  notice  that  on  December  31, 
1998,  Niag£ira  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
PECO  Energy  Company — Power  Team 
(PECO  Energy).  This  Transmission 
Service  Agreement  specifies  that  PECO 
Energy  has  s?gned  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA9fr-194-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  NMPC  and  PECO  Energy  to 
enter  into  separately  scheduled 
transactions  imder  which  NMPC  will 
provide  transmission  service  for  PECO 
Energy  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
December  23, 1998.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PECO  Energy. 
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Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  LG&E-Westmoreland  Rensselaer 

(Docket  No.  ER99-1125-000I 

Take  notice  that  on  December  31, 
1998,  LG&E-Westmoreland  Rensselaer 
(LWR),  tendered  for  filing  an 
Application  for  Order  Accepting  Rate 
Schedule  for  Power  Sales  at  Market- 
Based  Rates  and  Granting  Waivers  and 
Pre-Approvals  of  Certain  Commission 
Regulations. 

LWR  requests  that  the  Commission 
permit  LG&E-Westmoreland  Rensselaer 
Rate  Schedule  FERC  No.  1,  to  become 
effective  as  of  January  1, 1999. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duke  Energy  Morro  Bay  LLC 

[Docket  No.  ER99-11 26-000] 

Take  notice  that  on  December  31, 
1998,  Duke  Energy  Morro  Bay  LLC 
(DEMB),  tendered  for  filing  an  Umbrella 
Service  Agreement  for  Short-Term  Sales 
establishing  Ehike  Energy  Trading  and 
Marketing,  L.L.C.  (DETM)  and  Duke/ 
Louis  Dreyfus  L.L.C.  (D/UD),  as  a 
customer  under  DEMB's  Rate  Schedule 
No.  1. 

DEMB  requests  an  effective  date  of 
January  2, 1999,  for  the  service 
agreement  with  DETM  and  an  effective 
date  of  March  1, 1999,  for  the  service 
agreement  with  D/LD. 

DEMB  states  that  a  copy  of  the  filing 
was  served  on  DETM  and  D/LD. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duke  Energy  Moss  Landing  LLC 

(Docket  No.  ER99-1 1 27-000] 

Take  notice  that  on  December  31, 
1998,  Duke  Energy  Moss  Landing  LLC 
(DEML),  tendered  for  filing  an  Umbrella 
Service  Agreement  for  Short-Term  Sales 
establishing  Duke  Energy  Trading  and 
Marketing,  L.L.C.  (DETM)  and  Duke/ 
Louis  Dreyfus  L.L.C.  (D/LD),  as  a 
customer  under  DEML's  Rate  Schedule 
No.  1. 

DEML  requests  an  effective  date  of 
January  2, 1999,  for  the  service 
agreement  with  DETM  and  an  effective 
date  of  March  1, 1999,  for  the  service 
agreement  with  D/LD. 

DEML  states  that  a  copy  of  the  filing 
was  served  on  DETM  and  D/LD. 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Duke  Energy  Oakland  LLC 

(Docket  No.  ER99-1 12 8-000] 

Take  notice  that  on  December  31, 
1998,  Duke  Energy  Oakland  LLC  (DEO), 
tendered  for  filing  service  agreements 
establishing  Duke  Energy  Trading  and 
Marketing,  L.L.C.  (DETM)  and  Duke/ 
Louis  Dreyfus  L.L.C.  (D/LD),  as  a 
customer  imder  DEO's  Rate  Schedule 
No.  1. 

DEO  requests  an  effective  date  of 
January  2, 1999,  for  the  DETM  service 
agreement  and  an  effective  date  of 
March  1, 1999,  for  the  service  agreement 
with  D/LD. 

DEO  states  that  a  copy  of  the  filing 
was  served  on  DETM  and  D/LD. 

Comment  date:  January  20.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 129-000] 

Take  notice  that  on  December  31, 
1998,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
PECO  Energy  Company — Power  Team 
(PECO  Energy).  This  Transmission 
Service  Agreement  specifies  that  PECO 
Energy  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  vdth  FEHC  on  July  9, 1996, 
will  allow  NMPC  and  PECO  Energy  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  PECO 
Energy  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
December  23, 1998.  NMPC  also  requests 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  Yoric  State  PubUc  Service 
Commission  and  PECO  Energy. 

Comment  date:  January  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PacifiCorp 

[Docket  No.  ER99-1 130-000] 

Take  notice  that  on  December  31, 
1998,  PacifiCorp,  tendered  for  fiUng  in 
accordance  vdth  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  an 
imibrella  Service  Agreements  Electrical 
District  #2,  Pinal  County  and  Sierra 
Pacific  Power  Company  under 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  12. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  the 


Commission  assign  an  effective  date  of 
January  4, 1999,  for  the  Service 
Agreements. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment'date:  January  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PacifiCorp 

[Docket  No.  ER99-1 131-000] 

Take  notice  that  on  December  31, 
1998,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  with  Merchant  Energy 
Group  of  the  Americas,  Inc.  (Merchant), 
under  PacifiCorp's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
Merchant,  the  Washington  UtiUties  and 
Transportation  Commission  and  the 
Public  UtiUty  Commission  of  Oregon. 
Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Duquesne  Light  Company 

[Docket  No.  ER99-1 13 2-000] 

Take  notice  that  on  IDecember  31, 
1998,  Duquesne  Light  Company 
(Duquesne],  tendered  for  filing  proposed 
changes  to  its  Open  Access 
Transmission  Tariff  (OATT)  and  for  an 
order  accepting  its  proposed  changes  for 
the  piupose  of  implementing  electric 
restructuring  in  Pennsylvania. 

Duquesne  nas  requested  an  effective 
date  of  January  1,  1999. 

A  copy  of  this  filing  was  served  on  the 
Pennsylvania  PubUc  Utilities 
Commission  and  customers  presently 
taking  service  under  Duquesne 's  OATT. 

Comment  date:  January  20.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-1133-000J 

Take  notice  that  on  January  4, 1999, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
a  service  agreement  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  Octooer  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  the  service  agreement 
to  be  made  effective  foi  service  on  or 
after  December  1,  1998. 
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30.  Allegheny 


Energy,  Inc. 


[Docket  No.  ER'  19-1141-0001 

Take  notice  that  on  December  31, 
1998,  Allegheny  Energy,  Inc.  filed  in 
accordance  w  th  Rule  602,  in  the  above- 
referenced  pniceeding,  three 
Agreements  e;  itered  into  between 
Allegheny  Energy.  Inc.  and  the  City  of 
Philippi,  West  Virginia,  the  City  of  New 
Martinsville.  West  Virginia  and  the 
Harrison  Rural  Electrification 
Association.  J 

Comment  dpte:  January  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tnis  notice. 

31.  PP&L,  Inc 

[Docket  No.  ER!  19-1 153-000] 

Take  notice  that  on  January  4, 1999, 
PP&L,  Inc.  (PP&L),  tendered  for  filing  an 
executed  cop^  of  a  Power  Supply 


Agreement 
Catawissa  ( 

PP&L  requ 
February  1,  1 
Agreement. 

PP&L  state! 
have  been  su 
Catawissa  an 


the  Borough  of 
^awissa). 

sts  an  effective  date  of 
k99,  for  the  Power  Supply 


that  copies  of  this  filing 
plied  to  the  Borough  of 
the  Pennsylvania  Public 

Utilities  Comlnission. 
Comment  date:  January  22, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  t^s  notice. 

32.  DelmarvaiPower  &  Light  Company 

[Docket  No.  ERi9-l  1 54-000] 

Take  notice  that  on  January  4,  1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  t^dered  for  filing  an 
executed  umbrella  service  agreement 
with  Cinergy  Capital  &  Trading,  Inc.. 
under  Delmartva's  market  rate  sales 
tariff.  j 

Comment  date:  January  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Storm  Lake  Power  Partners  I  LLC 

[Docket  No.  ERt9-1155-000l 

Take  notica  that  on  January  4, 1999, 
Storm  Lake  Ppwer  Partners  I  LLC  (Storm 
Lake  I),  tendered  for  filing  a  proposed 
change  to  its  ^ate  Schedule  FERC  No.  1. 
Storm  Lake  I  Is  developing  a  wind- 
powered  genoration  facility  near  Alta, 
Iowa.  Following  construction  of  the 
facility,  Stornl  Lake  I  will  make  sales  of 
capacity  and  ^nergy  at  market-based 
rates  to  MidAinerican  Energy  Company 


(MidAmerican)  pursuant  to  an 
Alternative  Energy  Production  Purchase 
Agreement  (the  PPA),  which  was 
accepted  for  filing  by  the  Commission. 

The  proposed  change  to  the  PPA 
corrects  certain  typo-graphical, 
reference  and  other  technical  errors  in 
the  PPA;  however,  it  does  not  affect  the 
rate  for  sales  of  energy  or  capacity  under 
the  PPA. 

Copies  of  the  filing  were  served  upon 
the  official  service  list  and 
MidAmerican,  and  Storm  Lake  I's 
jurisdictional  customer. 

Comment  dafe;  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Michigan  Gas  Exchange,  L.L.C. 

(Docket  No.  ER98-115&-000] 

Take  notice  that  on  January  4, 1999, 
Michigan  Gas  Exchange,  L.L.C.  (MGE), 
tendered  for  filing  its  petition  to  the 
Commission  for  acceptance  of  MGE's 
Rate  Schedule  FERC  Tariff  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market  based  rates;  and  waiver  of 
certain  Commission  Regulations. 

Comment  date:  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Illinois  Power  Company 

[Docket  No.  ER99-1157-0001 

Take  notice  that  on  January  4, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Kentucky  Utilities  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  t)ased  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  15,  1998. 

Comment  date:  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER99-1 158-000] 

Take  notice  that  on  December  30, 
1998,  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
an  information  statement  concerning 
PSNH's  fuel  and  purchased  power 
adjustment  clause  charges  and  credits 
for  the  following  periods: 
January  1,  1998  to  Jime  30,  1998 
July  1, 1998  to  December  31, 1998 
January  1,  1999  to  June  30, 1999 
This  information  statement  is 
submitted  pursuant  to  a  settlement 
agreement  approved  by  the  Commission 


in  Publ  Serv.  Co.  of  New  Hampshire,  57 
FERC  ^  61.  068  (1991),  and  a  settlement 
stipulation  approved  by  the 
Commission  by  Letter  Order  in  Docket 
Nos.  ER91-143-000,  ER91-235-000  and 
EL91-15-000,  dated  July  22,  1992. 

Copies  of  this  filing  were  served  upon 
the  Tovm  of  Ashland  Electric  Company, 
the  New  Hampton  Village  Precinct,  and 
the  New  Hampshire  Electric 
Cooperative,  Inc. 

Comment  date:  January  28.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Maine  Electric  Power  Company 

(Docket  No.  ER99-1 159-000) 

Take  notice  that  on  January  4,  1999, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Short  Term  Firm  Point-to- 
Point  Transmission  Service  entered  into 
with  Southern  Company  Energy 
Marketing  L.P.  Service  will  be  provided 
pursuant  to  MEPCO 's  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  MEPCO— FERC  Electric  Tariff, 
Original  Voliune  No.  1,  as 
supplemented. 

Comment  date;  January  22,  1999,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

38.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-1 160-000] 

Take  notice  that  on  January  4,  1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  amendment  of  its  Open  Access 
Transmission  Tariff  (Wisconsin  Energy 
Corporation  Operating  Companies  FERC 
Electric  Tariff,  Original  Volume  No.  1) 
to  explicitly  incorporate  the 
transmission  loading  relief  (TLR), 
procedures  developed  by  the  North 
American  Electric  Reliability  Council 
(NERC)  approved  by  the  Commission  in 
Docket  No.  EL99-5  2-000. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing, 
and  therefore  respectfully  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Wisconsin  Electric's  transmission 
service  customers,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  January  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Bangor  Hydro-Electric  Company 

[Docket  Nos.  ER99-1166-000  and  EC99-23- 
000] 

Take  notice  that  on  January  5, 1999, 
Bangor  Hydro-Electric  Company 
(Bangor)  tendered  for  filing  an 
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application  under  Sections  203  and  205 
of  the  Federal  Power  Act  in  connection 
with  the  proposed  sale  of  generation 
assets  by  Bangor  to  PP&L  Global,  Inc.  or 
its  wholly  owned  assignee,  Penobscot 
Hydro,  L.L.C..  Pursuant  to  Section  203 
of  the  Federal  Power  Act,  16  U.S.C. 
§  824b,  Bangor  requests  Commission 
approval  of  the  sale  of  minimal 
jurisdictional  facilities.  Pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  §  824d,  Bangor  also  seeks 
approval  of  certain  agreements, 
including  an  interconnection  agreement, 
made  in  connection  with  the  sale  of 
generation  assets. 

Comment  date:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-978  Filed  1-14-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 02-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Medicine  Bow  Lateral 
Project,  Request  for  Comments  on 
Environmental  Issues  and  Notice  of 
Public  Scoping  Meetings  and  Site  Visit 

January  11, 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  143  miles  of  24-inch- 


diameter  pipeline  and  about  7,200 
horsepower  (hp)  of  compression, 
proposed  in  the  Medicine  Bow  Lateral 
Project.'  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
environmental  impact  statement  (EIS)  is 
necessary  and  whether  the  project  is  in 
the  public  convenience  and  necessity. 

The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  website  {www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions.  Similarly,  the 
"CIPS"  hnk  on  the  FERC  Internet 
website  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings.  From  the  FERC 
Internet  website,  click  on  the  "CIPS" 
hnk,  select  "Docket  #"  from  the  CIPS 
menu,  and  follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Additionally,  with  this  notice  we  are 
asking  Federal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
cooperate  with  us  in  the  preparation  of 
the  EA.  These  agencies  may  choose  to 
participate  once  they  have  evaluated  the 
proposal  relative  to  their  agencies' 
responsibilities. 

Summary  of  the  Proposed  Project 

Wyoming  Interstate  Company,  Ltd. 
(WIC)  proposes  to  build  new  pipeline 
and  compression  facilities  to  increase 
the  transportation  capacity  of  its  current 
system  in  Colorado  and  Wyoming.  The 


■  Wyoming  Interstate  Company,  Ltd.'s  application 
was  Piled  with  the  Conunission  on  December  3, 
1998  under  Section  7  of  the  Natural  Gas  Act  and 
Part  1S7  of  the  Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E..  Washington.  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


new  facilities  would  enable  WIC  to 
transport  an  additional  269  million 
cubic  feet  of  natural  gas  per  day  fitim 
the  Powder  River  Basin.  Specifically. 
WIC  seeks  Commission  authority  to 
construct  and  operate  the  following 
facilities: 

•  143  miles  of  24- inch-diameter 
pipeline  extending  from  WIC's  existing 
mainline  in  Weld  County,  Colorado,  to 
Converse  County,  Wyoming,  where  it 
would  interconnect  with 
nonjurisdictional  gathering  facilities: 

•  A  new  compressor  station  in 
Converse  County,  Wyoming,  which 
would  consist  of  one  turbine-driven, 
centrifugal  compressor  unit  rated  at 
either  6,937  or  7,200  hp  (depending  on 
the  exact  model  finally  chosen); 

•  Two  new  meter  stations  in 
Converse  County,  Wyoming;  and 

•  A  new  check  meter  and  side  valve 
in  Weld  County,  Colorado,  at  the 
interconnection  with  WIC's  mainline, 
about  7.5  miles  west  of  WIC's  existing 
Cheyenne  Compressor  Station. 

The  general  location  of  the  project 
facihties  is  shown  in  appendix  3. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  1,953  acres  of  land. 
Following  construction,  about  9  acres 
would  be  maintained  as  new 
aboveground  facility  sites,  and  867  acres 
would  be  maintained  as  permanent 
right-of-way  for  the  pipeline.  The 
remaining  1,077  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA  and  whether  an 
EIS  is  necessary.  All  comments  received 
are  considered  during  the  preparation  of 
the  EA.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  j\e 
construction  and  operation  of  the 
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proposed  pro  ect  under  these  general 
headings: 

•  Geology  ind  soils 

•  Water  res  ources,  fisheries  and 
wetlands 

•  Vegetatiob  and  wildlife 

•  Endangeoed  and  threatened 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  t(?  the  proposed  project  or  . 
portions  of  thfe  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impact^  on  the  various  resource 
areas.  j 

Our  independent  analysis  of  the 
issues  will  bejin  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  an^  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interasted  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commissiion's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  fof  review  if  the  EA  is 
published.  Wp  will  consider  all 
comments  on  i  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  jlour  comments  are 
considered,  please  carefully  follow  the 
instructions  ip  the  pubfic  participation 
section  on  pa^es  4  and  5  of  this  notice. 

Currently  Id^tified  Enviroiunental 
Issues 

We  have  alieady  identified  several 
issues  that  wa  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
WIC.  This  pr^Uminary  list  of  issues  may 
be  changed  b^sed  on  your  comments 
and  our  analysis. 

•  Twenty- 4ve  perennial  streams 
between  10  and  100  feet  wide,  and  59 
wetlands  would  be  crossed. 

ally  listed  endangered  or 
cies  may  occur  in  the 
ect  area. 

f  the  Oregon  Trail,  which 
ational  Historic 
Landmark,  wbuld  be  crossed. 

•  About  5.^  miles  of  agricultural  land 
would  be  croised,  which  is  mostly  hay 
fields  and  paiture. 

•  About  25  miles  of  public  land 
would  be  crossed,  of  which  almost  8 
miles  is  administered  by  the  U.S. 
Bureau  of  Laid  Management. 

Also,  WIC'»  proposes  to  interconnect 
in  Converse  County  with  the 
nonjurisdictional  gathering  faciUties  of 
Western  Gas  Resources,  Inc.  and  Devon 


•  Five  fedi 
threatened  s 
proposed  pn 

•  Portions 
is  listed  as  a 


Energy  Corporation.  Although  these 
facilities  are  not  under  the  jurisdiction 
of  the  FERC,  they  will  be  discussed  in 
theEA. 

Public  Participation  and  Scoping 
Meetings 

You  cem  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  wrill  be.  Please 
Cfu«fully  follow  these  instructions  to 
ensuje  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1. 

•  Reference  Docket  No.  CP99-102- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  12, 1999. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  the 
FERC  will  conduct  in  the  project  area. 
The  locations  and  times  for  these 
meetings  are  listed  below. 

Schedule  of  Public  Scoping  Meetings  for 
the  WIC  Medicine  Bow  Lateral  Project 

Tuesday,  January  26,  1999,  7:00  pm— 
Douglas,  Wyoming,  Best  Western 
Douglas  Inn  &  Conference  Center, 
1450  Riverbend  Dr.,  307-358-9790 
Wednesday,  January  27, 1999,  7:00 
pm — Wheatland,  Wyoming,  Platte 
County  Fairgrounds,  4-H  Building, 
59  Antelope  Gap  Rd.,  307-322- 
9504 
The  public  meetings  are  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
project.  WIC  representatives  will  be 
present  at  the  scoping  meetings  to 
describe  their  proposal.  Interested 
groups  and  individuals  are  encouraged 
to  attend  the  meetings  and  to  present 
comments  on  the  environmental  issues 
they  believe  should  be  addressed  in  the 
EA.  A  transcript  of  each  meeting  will  be 


made  so  that  your  comments  will  be 
accurately  recorded. 

On  January  27, 1999,  we  will  also  be 
conducting  a  limited  site  visit  to  the 
project  area.  The  site  visit  will  be  an 
aerial  inspection,  by  helicopter,  of  the 
proposed  route  and  the  currently 
identified  alternative  routes.  If  weather 
conditions  preclude  an  overflight,  we 
will  attempt  to  conduct  the  inspection 
by  automobile  (locations  to  be 
determined).  Anyone  interested  in 
participating  in  the  site  visit  may 
contact  the  Commission's  Office  of 
External  Affairs  identified  at  the  end  of 
this  notice  for  more  details  and  must 
provide  their  own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
docimients  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  fiUng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  shew  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  docimients  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
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with  access  to  CIPS,  the  CIPS  helpUne 

can  be  reached  at  (202)  208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-977  Filed  1-14-99;  8:45  am] 

BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6221-7] 

Notice  Of  Oxygenate  Use  in  Gasoline 
Panel  Meeting 

summary:  On  November  30,  1998,  U.S. 
Environmental  Protection  Agency 
Administrator  Carol  M.  Browner 
announced  the  creation  of  a  blue-ribbon 
panel  of  leading  experts  from  the  pubUc 
health  and  scientiRc  communities, 
automotive  fuels  industry,  water 
utihties,  and  local  and  State  government 
to  review  the  important  issues  posed  by 
the  use  of  MTBE  and  other  oxygenates 
in  gasoline.  EPA  created  the  panel  to 
gain  a  better  understanding  of  the  public 
health  concerns  raised  by  the  discovery 
of  MTBE  in  some  water  supplies.  The 
panel  will  be  chaired  by  Mi.  Daniel 
Greenbaum,  President  of  the  Health 
Effects  Institute  (HEI)  of  Cambridge, 
Massachusetts,  and  Mr.  Robert 
Perciasepe,  Assistant  Administrator  for 
Air  and  Radiation.  US  EPA. 

This  notice  announces  the  time  and 
place  for  the  first  meeting  of  the  panel. 
DATES:  The  blue-ribbon  panel  reviewing 
the  use  of  oxygenates  in  gasoline  vtrill 
conduct  its  first  meeting  on  Friday, 
January  22, 1999,  in  Washington  DC 
beginning  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held 
from  8:30  a.m.-5:00  p.m.  at  the  Marriott 
Crystal  City,  1999  Jefferson  Davis  Hwy, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  D.C.  20460.  (202)  564- 
9674,  or  John  Brophy  at  (202)  564-9068. 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  first  of  several  meetings  at 
locations  around  the  country  to  hear 
from  regional  and  national  experts  on 
the  facts  concerning  oxygenate  use  in 
fuel.  In  addition  to  invited 
presentations,  the  panel  has  set  aside 
time  for  public  comment.  A  sign-up 
sheet  will  be  available  at  the  registration 
table  the  morning  of  the  meeting  and 
any  person  desiring  to  make  a  brief 
statement  should  sign-up  by  11:00  a.m. 
These  statements  will  be  scheduled  on 
a  first  come,  first  serve  basis  and  may 
be  limited  in  length  to  allow  for 


participation  by  all  parties.  The  panel 
will  also  be  accepting  written 
submissions.  Written  submissions  can 
be  mailed  to  US  EPA.  401  M  Street,  SW, 
Mail  Code  6406J  (Attn:  Blue-Ribbon 
Panel),  Washington,  DC  20460. 

Dated:  January  13, 1999. 
Michael  G.  Shields, 

Acting  Director,  Office  of  Mobile  Sources. 
(FR  Doc.  99-1106  Filed  1-14-99;  8:45  am] 
WLUNO  COOE  a560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6498-7] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  04. 
1999  Through  January  08. 1999 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  990000.  FINAL  EIS,  AFS,  UT, 
South  Spruce  Ecosystem 
Rehabilitation  Project, 
Implementation.  Dixie  National 
Forest.  Cedar  City  Ranger  District, 
Iron  and  Kane  Counties,  UT,  Due: 
February  15, 1999,  Contact:  Phillip  G. 
Eisenhauer (435)  865-3200. 

EIS  No.  990001.  DRAFT  EIS.  AFS.  ID. 
St.  Joe  Ranger  District  Noxious  Weed 
Control  Project,  Implementation, 
Proposal  from  Control  Noxious  Weeds 
on  131  Sites,  Idaho  Panhandle 
National  Forests,  St.  Joe  Ranger 
District,  Benewah,  Latah  and 
Shoshone  Counties,  Idaho,  Due: 
March  01, 1999,  Contact:  Dennis 
Griffith  (208)  245-2531. 

EIS  No.  990002.  DRAFT  EIS,  DOE.  MN, 
Snake  River  Watershed  Plan. 
Watershed  Protection  and  Flood 
Prevention,  NPDES  Permit  and  COE 
Section  404  Permit,  Marshall 
Pennington  and  Polk  Counties.  MN. 
Due:  March  01. 1999.  Contact:  Vic 
Ruhland  (612)  602-7900. 

EIS  No.  990003,  HNAL  SUPPLEMENT. 
AFS.  ID,  Thompson  Creek 
Molybdenimfi  Project,  Cyprus  Mines 
Corporation,  Custer  County,  ID,  Due: 
February  15, 1999,  Contact:  Tom 
Buchta  (801)  625-5663. 

EIS  No.  990004,  DRAFT  EIS,  BLM.  CO, 
Yankee  Gulch  Sodium  Minerals 
Project,  To  Produce  Sodium  Products, 
Piceance  Basin,  Right-of-Way  Permit 
and  COE  Section  404  Permit,  Rio 
Blanch  County,  CO,  Due:  March  08. 
1999.  Contact:  Larry  Shutts  (970)  878- 
3601. 


EIS  No.  990005,  FINAL  EIS.  NOA, 
Monkfish  Fishery  Regulations 
Northeast  Multispecies  Fishery 
(FMP).  Fishery  Management  Plan, 
Amendment  9,  Implementation, 
Exclusive  Economic  Zone,  off  the 
New  England  and  Mid-Atlantic  Coast. 
Due:  February  15,  1999,  Contact: 
Kathi  Rodrigues  (978)  281-9300. 

EIS  No.  990006.  FINAL  EIS.  COE.  Santa 
Maria  and  Sisquoc  Rivers  Specific 
Plan.  Mining  and  Reclamation  Plans. 
(MRPs),  Coast  Rock  Site  and  S.P. 
Milling  Site.  Conditional  Use  Permits, 
Approval  of  Reclamation  Plans,  and 
Section  404  Permits.  Santa  Barbara 
and  San  Luis  Obispo  County.  CA, 
Due:  February  15,  1999.  Contact:  Ms. 
Tiffany  Welch  (805)  641-2935. 

EIS  No.  990007.  DRAFT  SUPPLEMENT. 
AFS.  CO.  Sheep  Flats  Diversity  Unit, 
Timber  Sales  and  Related  Road 
Construction,  Additional  Information 
on  Soils  and  Water  Quality,  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forests,  Colibran  Ranger 
District,  Mesa  County,  CO,  Due: 
March  05. 1999,  Contact:  Pam  Bode 
(970) 641-0471. 

Dated:  January  12, 1999. 

William  D.  Dickereon, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  99-1016  Filed  1-14-99;  8:45  am) 
BILUNO  COOE  666»-«0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5498-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  28.  1998  through 
January  01.  1999  pursuant  to  the 
Environmental  Review 

Process  (ERP),  under  Section  309  of 
the  Clean  Air  Act  and  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  as  amended.  Requests  for  copies  of 
EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  564- 
7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1998  (62  FR  17856). 

Draft  HSs 

ERP  No.  E>-AFS-L65311-ID  Rating 
EC2,  North  Fork  St.  Joe  River  Project, 
Implementation,  Idaho  Panhandles 
National  Forest,  St.  Joe  Ranger  District, 
Shoshone  County,  ID. 

Sunimary:  EPA  expressed 
environmental  concerns.  EPA  requested 
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more  information  to  ensure  that 
antidegradatiqn  requirements  for  water 
quality  will  b^  met,  to  discuss  project 
impact  to  health  ecosystem,  and  to 
further  addresfe  cimiulative  impacts  of 
this  and  other' projects  in  the  area. 

ERP  No.  D-COE-L03008-AK  Rating 
E02.  Beaufort! Sea  Oil  and  Gas 
Development  Northstar  Project. 
Implementation,  NPDES  Permit.  Sea 
Island,  Alaskii  Beaufort  Sea.  Offshore 
Marine  Environment  and  Onshore 
Northslope  ofiAlaskan  Coastal  Plain. 
AK.  i 

Summary:  fiPA  expressed 
environmental  objections  to  the 
proposed  Northstar  project  which  were 
related  to  the  fisks  of  leaks  and  spills 
associated  witii  the  use  of  undersea 
pipelines  in  toe  Beaufort  Sea,  the 
technological/logistical  difficulties  in 
responding  toi oil  spills,  and  the  extent 
to  which  issufs  and  concerns  of  the 
Inupiats  Eskiitioes  have  been  addressed 
in  the  development  of  the  project  and 
the  EIS.  EPA  believes  that  further 
evaluation  of  ciouble-walled  undersea 
pipeline  optidn  and  the  Northstar  Oil 
Discharges  Prevention  and  Contingency 
Plan  is  necessary,  and  that  further 
development  bf  the  project  and  EIS 
should  be  conducted  in  consultation 
with  the  Inupiats  to  ensure  that  their 
issues  are  addressed  in  a  manner 
consistent  wijh  Executive  Orders  12898 
and  13084.     1 

ERP  No.  DJFHW-G40151-TX  Rating 
LO,  US-190  Cforridor  from  FM2657  to 
the  East  City  Limits  of  Copperas  Cove, 
Transportatiop  Improvements,  Major 
Investment  Study,  Coryell  and 
Lampasas  Counties,  TX. 

Summary:  IPA  had  no  objection  to 
the  selection  6f  the  preferred  alternative, 
Alternative  Gi  as  described  in  the  draft 
EIS.  j 

ERP  No.  Dii-COE-K32023-HI  Rating 
E02,  Ma'aLa^  Harbor  Improvements 
for  Light-Draft- Vessels,  Entrance 
Channel  Realignment  and  Breakwater 
Modification^  Additional  Information, 
Island  of  Maiii,  Maui  County,  HI. 

Summary:  pPA  expressed 
environmental  objections  related  to 
water  quahty  and  Clean  Water  Act 
Section  404  issues.  The  SDEIS  showed 
exceedances  in  water  quality  standards 
for  turbidity  (Juring  construction  and 
project  opera^on  due  to  increased 
turbulence  c^sed  by  additional  vessel 
traffic  from  t^e  130  new  berths.  EPA 
believes  that  the  Corps  should  ensure 
that  there  are!  mechanisms  in  place  to 
maintain  EPA-approved  Water  Quality 
Standards.  EPA  asked  that  the  Corps' 
final  report  tq  Congress  on  fiscal 
authorizationl  not  proceed  imtil  there  are 
satisfactory  assurances  from  the  State 


that  onshore  sewage  improvements 
would  be  put  into  place. 

Final  EISs 

ERP  No.  F-AFS-K65272-CA,  Chico 
Genetic  Resource  Center  for  Pest 
Management  Program,  Implementation, 
Mendocino  National  Forest,  Willow, 
Butte  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65160-ID,  North 
Round  Valley  Timber  Sales  and  Road 
Construction,  Implementation,  Payette 
National  Forest,  New  Meadows  Ranger 
District,  Adams  County,  ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FHW-E40761-NC,  US  64 
Bypass  Transportation  Improvements 
Project,  from  1-440  to  US  64  west  of 
Wendell  and  Eastern  Wake  Expressway 
from  existing  US  64  to  NC-1007  (Poole 
Road),  Funding  and  COE  Section  404 
Permit,  Wake  County,  NC. 

Summary:  EPA  found  the  document 
generally  addressed  the  agency's 
comments  on  the  draft  EIS.  However, 
lack  of  coordinated  multi-modal 
transportation  planning  was  noted. 

Dated:  January  12, 1999. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  99-1017  Filed  1-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00254;  FRL-6041-6] 

Development  of  Voluntary  Consensus 
Standards  for  Environmentally 
Preferable  Goods  and  Services 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  association  with  its  efforts 
to  implement  Presidential  Executive 
Order  12873,  "Federal  Acquisition, 
Recycling  and  Waste  Prevention,"  and 
Executive  Order  13101,  "Greening  the 
Government  Through  Waste  Prevention, 
Recycling  and  Federal  Acquisition," 
EPA  is  interested  in  working  vdth  non- 
govenmiental  standards  developers  to 
promote  the  development  of  voluntary 
consensus  standards  for 
environmentally  preferable  goods  and 
services.  EPA  is  seeking  opinions  and 
comments  on  the  availability  of  using 


voluntary  consensus  standards  to 
implement  the  President's  Order.  The 
purpose  of  this  notice  is  to  help  EPA 
determine  the  level  of  interest  among 
standards  developers  in  the 
development  of  environmental 
attributes  and  associated  voluntary 
standards  for  specific  product 
categories.  EPA  is  seeking  comments 
about  what  types  of  markets  are  most 
suited  to  incorporation  of 
environmentally  preferable  products. 
EPA  also  seeks  to  gather  information  on 
the  level  of  activity  and  expertise 
already  available  through  standard 
setting  organizations  for  determining 
environmental  preferability  in  specific 
product  categories  and  comment  on 
whether  EPA  should  adopt  those 
standards. 

DATES:  Conunents  must  be  postmarked 
by  March  31,  1999. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  "OPPTS- 
00254."  All  comments  should  be  sent  in 
tripHcate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
G-099,  East  Tower,  Washington,  DC 
20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncic€)epamail.epa.gov.  Follow  the 
instructions  under  Unit  II.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  action.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lena  Ferris,  Pollution  Prevention 
Division  (7409),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20450,  Telephone: 
(202)  260-2237,  or  e-mail: 
ferris.lena@epa.gov 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

EPA  is  seeking  general  comments  on 
the  issues  mentioned  in  the 
"SUMMARY"  statement  above.  EPA  is 
particularly  interested  in  comments 
from  persons  who  are  already  actively 
involved  in  volimtary  standards 
development  or  if  you  are  considering 
establishing  a  program  for  developing 
voluntary  standards  incorporating 
environmental  attributes  for  products  or 
services,  please  respond  to  the  questions 
addressed  and  send  all  information, 
postmarked  no  later  then  March  31, 
1999,  to  the  docket  listed  under  the 
"ADDRESSES"  section  above.  All 
comments  will  be  accepted  and 
considered. 

To  help  EPA  determine  the  level  of 
interest  among  standards  developers  in 
the  development  of  environmental 
attributes  and  associated  voluntary 
standards  for  specific  product  categories 
and  services,  please  provide  responses 
to  the  following  questions. 

1 .  The  name,  address,  and  contact 
information  for  the  organization. 

2.  Does  the  organization  develop 
standards  for  specific  business  or 
industry  sectors,  e.g.,  automotive, 
telecommunications,  etc.,  or  does  it 
develop  standards  in  all  areas? 

3.  Does  the  organization  operate 
imder  procedures  set  forth  by  the 
American  National  Standards  Institute 
(ANSI)  or  do  you  have  other  written 
procedures  that  you  use  for  standards 
development?  If  available,  please 
provide  a  copy. 

4.  Does  the  organization  currently 
have,  or  plan  to  have,  standards 
development  activities  focusing  on,  or 
specifically  integrating,  environmental 
attributes  as  part  of  the  scope  of  the 
standard(s)? 

5.  Does  the  organization  do  product 
certification? 

6.  Does  the  organization  typically 
engage  in  product  attribute  development 
as  well  as  standards  development?  If  so, 
what  kinds  of  products  are  generally 
involved? 

7.  Do  members  of  government 
departments  or  agencies  participate  in 
your  standards  development  activities? 
If  so,  are  there  any  members  from 
regulatory  agencies  or  departments? 

8.  Has  the  organization  done  any 
assessment  of  the  market  needs  for 
environmentally  preferable  products?  If 
so,  and  the  information  is  available, 
what  is  your  assessment  of  product 
categories  and/or  market  sectors  where 
the  interest  is  likely  to  be  high  for 
environmentally  related  standards? 


II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPPTS-00254  " 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hohdays.  The  ofilcial 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  In 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
00254."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Dated:  December  23, 1998. 
William  H.  Sandera,  m 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-1027  Filed  1-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6220-7] 

Comprehensive  Environmental 
Response,  Compensation  and  Liat}illty 
Act  (CERCLA)  or  Superfund,  Section 
104;  Announcement  of  Proposal 
Deadline  for  the  Competition  for  the 
1999  Brownflelds  Cleanup  Revolving 
Loan  Fund  Pilots 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposal  deadlines, 
revised  guidelines. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
1999  BroMmfields  Cleanup  Revolving 


Loan  Fund  Pilots  on  January  15, 1999. 
The  brownfields  cleanup  revolving  loan 
fund  pilots  (each  funded  up  to 
$500,000)  test  cleanup  and 
redevelopment  planning  models,  direct 
special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  environmental  cleanup  and 
redevelopment  efforts  at  the  federal, 
state,  and  local  levels.  EPA  expects  to 
select  up  to  63  additional  brownfields 
cleanup  revolving  loan  fund  pilots  by 
May  1999.  The  deadline  for  new 
proposals  for  the  1999  browTifields 
revolving  loan  fund  pilots  is  March  8, 
1999.  Proposals  must  be  postmarked  by 
March  8, 1999.  and  sent  to  U.S.  EPA 
Headquarters.  In  addition,  duplicate 
copies  of  the  proposal  must  also  be 
submitted  to  the  appropriate  U.S.  EPA 
Regional  Office.  ATTN:  Brownfields 
Coordinator. 

The  Brownfields  Cleanup  Revolving 
Loan  Fund  pilot  proposals  are  selected 
on  a  competitive  basis.  To  ensure  a  fair 
selection  process,  evaluation  panels 
consisting  of  EPA  Regional  and 
Headquarters  staff  and  other  federal 
agency  representatives  will  assess  how 
well  the  proposals  meet  the  selection 
criteria  outlined  in  the  newly  revised 
application  booklet  The  Browrnfields 
Economic  Redevelopment  Initiative: 
Proposal  Guidelines  for  Brownfields 
Cleanup  Revolving  Loan  Fund  (January 
1999). 

DATES:  This  action  is  effective  as  of 
January  15,  1999.  All  proposals  must  be 
postmarked  or  sent  to  U.S.  EPA 
Headquarters  and  a  duplicate  copy  sent 
to  the  appropriate  U.S.  EPA  Regional 
Office  via  registered  or  tracked  mail  no 
later  than  March  8.  1999. 
ADDRESSES:  BCRLF  guidelines  can  be 
obtained  by  calling  the  Superfund 
Hotline  at  the  following  numbers: 
Washington,  DC  Metro  Area  at  703- 
412-9810,  Outside  Washington,  DC 
Metro  at  1-800-424-9346,  TDD  for  the 
Hearing  Impaired  at  1-800-553-7672. 

Copies  of  the  Proposal  Guidelines  for 
Brownfields  Cleanup  Revolving  Loan 
Fund  are  available  via  the  Internet: 
http://www.epa.gov/brownfields/ 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  EPA's  Office  of  SoUd  Waste  and 
Emergency  Response,  Outreach  and 
Special  Projects  Staff,  Barbara  Bassuener 
(202)  260-9347  or  Jennifer  Millett  (202) 
260-6454. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency's 
(EPA)  Brownfields  Economic 
Redevelopment  Initiative  is  designed  to 
empower  states,  local  governments, 
communities,  and  oth^r  stakeholders 
involved  in  economic  redevelopment  to 
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work  together  In  a  timely  manner  to 
prevent,  asses$,  safely  cleanup,  and 
sustainably  rei^se  brownfields.  As  part 
of  this  Initiati\*e,  EPA  has  awarded 
cooperative  agi^ements  to  States 
(including  U.S.  territories),  political 
subdivisions  (including  cities,  towns, 
counties),  andjlndian  tribes  to  capitalize 
Brownfields  Cleanup  Revolving  Loan 
Fimd  pilots.  Tpe  purpose  of  these  pilots 
is  to  test  browtfields  cleanup  revolving 
loan  fund  moc^els  that  direct  special 
efforts  toward  jfaciUtating  coordinated 
public  and  priVate  brownfields  cleanup 
efforts  at  the  federal,  state,  and  local 
levels.  I 

In  fiscal  yea|  1999.  the  EPA  expects 
to  select  up  tol63  new  BCRLF  pilots  to 
be  funded  up  l|o  $500,000  per  pilot  by 
theendof  Juni  1999. 

Eligible  entities  for  FY  1999  BCRLF 
pilots,  as  in  previous  years,  will  be 
entities  that  hftve  been  awarded 
Brownfields  Aissessment  Demonstration 
Pilots  prior  to  FY99.  In  addition, 
political  subdivisions  with  jurisdiction 
over  sites  that  pave  either  (1)  been  the 
subject  of  a  taijgeted  brownfields 
assessment  (formerly  called  targeted  site 
assessments),  or  (2)  been  selected  by  the 
U.S.  EPA  prio^  to  January  1, 1999  to  be 
the  subject  of  i  targeted  brownfields 
assessment,  aic  also  eligible  for  a  single 
BCRLF  pilot  award.  BCRLF  pilot 
proposals  do  not  have  to  be  limited  to 
sites  identified,  characterized,  or 
assessed  undw  a  previously  awarded 
assessment  pilot  or  targeted  brownfields 
assessment. 

Proposals  frpm  coalitions,  formed 
among  the  eligible  entities,  are 
permitted  to  apply,  but  a  single  eligible 
entity  must  be(  identified  as  the  legal 
recipient.  Additionally,  a  letter  of 
support  from  *ach  coalition  member 
must  be  included  as  an  attachment. 

Eligible  entities  must  demonstrate 
through  their  proposal:  (1)  An  ability  to 
manage  a  revo  Iving  loan  fund  and 
environmenta  cleanups;  (2)  a  need  for 
cleanup  funds;  (3)  commitment  to 
creative  levere  ging  of  EPA  funds  with 
pubUc-private  partnerships  and  in-kind 
services;  and  1 4)  a  clear  plan  for 
sustaining  thei  environmental  protection 
and  related  eqonomic  development 
activities  initiated  through  the  BCRLF 
program.  The  eligible  entities  must  meet 
EPA's  threshold  and  evaluation  criteria. 
There  is  no  guarantee  of  an  award.  Also, 
the  size  of  tha  awards  may  vary  (for 
example,  fi-onj  $50,000  to  $500,000), 
depending  on  the  proposal's  responses 
to  the  evaluation  criteria. 

Funding  fo»  the  brownfields  cleanup 
revolving  loaii  fund  pilots  is  authorized 
under  section!  104(d)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  of  1980,  as  amended,  (CERCLA  or 
Superftind),  42  U.S.C.  9604(d)(1). 

Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Date  Signed:  January  8, 1999. 

Approved: 
Linda  Garczynski, 

Director,  Outreach  and  Special  Projects  Staff, 
Office  of  Solid  Waste  and  Emergency 
Response. 
(FR  Doc.  99-1002  Filed  1-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64039;  FLR-6056-5] 

isofenphos;  Receipt  of  Request  to 
Cancel  Registrations 

AGENCY:  Envirormiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Receipt  to  Cancel 

Registrations. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  its  receipt  of  requests  for 
amendment  by  Bayer  Corporation,  the 
sole  U.S.  registrant  of  the  insecticide 
isofenphos,  to  terminate  their 
registrations  for  all  products  containing 
isofenphos.  This  notice  describes  the 
Agency's  current  intention  to  grant 
Bayer  Corporation's  request  for 
cancellation  of  all  product  registrations 
for  the  organophosphate  isofenphos.  It 
further  provides  an  opportunity  for  the 
public  to  provide  comment  on  the 
pending  cancellation.  Finally,  this 
notice  describes  the  terms  and 
conditions  under  which  the  Agency 
intends  to  allow  existing  stocks  to  be 
sold,  distributed,  and/or  used  if  the 
cancellations  take  effect. 
DATES:  In  order  to  be  considered,  public 
comment  on  this  notice  must  be 


received  by  March  16, 1999.  Unless  the 
cancellation  request  is  withdrawn  or 
adverse  comments  are  received,  the 
Agency  intends  to  publish  a  final 
cancellation  notice  in  the  Federal 
Register  on  or  about  March  16, 1999, 
subject  to  the  existing  stocks  provision 
specified  herein. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  deliver  comments  to:  Rm.  119. 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppr 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  V  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  address  given  above, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Philip  Poll.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number  and  e-mail: 
Reregistration  Branch  3,  Crystal  Mall  #2, 
6th  floor,  1921  Jefferson  Davis  Highway, 
Arlington,  VA;  (703)  308-8038;  e-mail: 
poli.philip@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may, 
at  any  time,  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended.  FIFRA  further  provides  that, 
before  acting  on  the  request,  EPA  must 
publish  a  notice  of  receipt  of  any  such 
request  in  the  Federal  Register. 
Thereafter,  the  EPA  Administrator  may 
approve  or  deny  the  request  consistent 
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with  the  provisions  established 
pursuant  to  section  6(f)(1). 

On  December  11,  1998  Bayer 
Corporation  transmitted  a  letter  to  the 
Agency  requesting  a  phased 
cancellation  of  all  their  isofenphos 
product  registrations.  The  Agency  is 
providing  a  60-day  comment  period, 
during  v^rhich  the  public  may  submit 
comments  concerning  this  action.  If  any 
current  registrant  of  isofenphos  notifies 
the  Agency  during  the  60-day  comment 
period  of  an  agreement  to  transfer  one 
or  more  of  Bayer's  registrations,  EPA 
will  not  issue  the  cancellation  order 
provided  that  the  followring  conditions 
are  met.  Within  30  days  of  notifying  the 
Agency  of  its  intention  to  transfer  a 
registration,  a  request  for  transfer  of 
registration  must  be  submitted  to  the 
Agency  in  accordance  with  40  CFR 
152.135.  Once  all  required 
dociunentation  have  been  submitted, 
the  Agency  will  notify  the  transferor 
and  transferee  of  its  approval. 
Thereafter,  the  transferee  will  be 
regarded  as  the  registrant  for  all 
purposes  imder  FIFRA.  The  new 
registrant  or  transferee  would  be 
responsible  for  ensuring  all  data 
requirements  are  satisfied  including  all 
outstanding  requirements  consistent 
with  established  deadUnes  since  Bayer 
Corporation  has  outstanding  studies 
which  are  approaching  the  required  due 
date. 


The  Agency  will  proceed  with  the 
cancellation  of  these  isofenphos 
products  according  to  the  scheduled 
dates  vsrithin  unless  the  request  for 
volimtary  cancellation  is  withdravkrn  by 
Bayer  Corporation,  a  registration  is 
transferred,  or  substantive  comments  are 
received  from  the  public  which  cause 
the  Agency  to  reconsider  its  approach  to 
canceling  the  Bayer  Corporation 
isofenphos  registrations.  If  the  Agency 
grants  some  or  all  of  the  request  for 
volimtary  cancellation,  it  will  publish  a 
final  cancellation  order  in  the  Federal 
Register  canceling  some  or  all 
registrations  of  isofenphos.  Once  an 
active  ingredient  is  canceled,  any 
person  wishing  to  bring  the  pesticide 
back  on  the  market  would  need  to  apply 
to  EPA  for  a  "new  chemical" 
registration.  Such  a  registration 
generally  would  not  be  approved  until 
all  applicable  data  requirements  are 
satisfied. 

II.  Background 

Isofenphos  is  the  common  name  for 
an  insecticide  of  the  organophosphate 
class;  its  trade  name  is  Oftanol.  The 
chemical  name  for  isofenphos  is  1- 
methylethyl  2-[ethoxy[(l-methylethyl)- 
aminoj-phosphinothioylj-oxylben-zoate. 
Bayer  Corporation  is  the  sole  technical 
manufacturer  of  isofenphos  and 
manufactiu^s  the  technical  material 
overseas.  Isofenphos  is  presently 
registered  in  the  United  States  for  use 


on  turf  and  ornamentals  for  control  of 
white  grubs  and  molecrickets,  although 
only  turf  use  products  are  currently 
being  sold.  Most  residential  use  is  by 
lawn  care  professionals.  There  are  no 
current  registered  uses  on  food  crops  in 
the  United  States,  and  all  tolerances 
have  been  revoked.  The  Agency 
published  a  notice  in  the  Federal 
Register  of  Monday,  October  26.  1998 
revoking  the  food  use  tolerances  for 
isofenphos  (63  FR  57067)(6035-8). 

ni.  Voluntary  Cancellation  Request 

Bayer  Corporation  requested 
voluntary  phased  cancellation  of  all  its 
product  registrations  containing  the 
active  ingredient  isofenphos  in  a  letter 
to  the  Agency  dated  December  11,  1998. 
In  addition  to  declining  sales  and 
diminishing  use,  Bayer  Corporation 
cited  the  availability  of  registered 
alternatives  and  the  introduction  of  new 
and  advanced  ingredients  for  grub  and 
mole  cricket  control  as  contributing  to 
its  decision  to  seek  voluntary 
cancellation.  The  company  further 
concluded  that  the  expenditures 
necessary  to  generate  the  outstanding 
data  required  to  fulfill  reregistration 
program  requirements  could  not  be 
recovered,  and  that  such  studies  would 
Ukeiy  not  be  complete  until  after  the 
projected  sales  "life"  of  the  product. 
The  registrations  for  which  Bayer  has 
requested  product  cancellation  are 
listed  below  in  the  following  Table. 


Table  —Isofenphos  Registrations  With  Requests  To  Cancel  Pesticide  Registrations 


Registration  Number 

Product  Name 

Action  Requested 

EPA  Reg.  No.  3125^35 

Oftarwl  5%  Granular  Turf  &  Ornamental  Insecticide 

Cancel  Registration 

EPA  Reg.  No.  3125-330 

Oftanol  5%  Granular  Insecticide 

Carx^l  Registration 

EPA  Reg.  No.  3125-331 

Oftanol  1.5%  Granular  Insecticide 

Cancel  Registration 

EPA  Reg.  No.  3125-350 

Lawn  Food  and  Insecticide 

Cancel  Registration 

EPA  Reg.  No.  3125-342 

Oftanol  2  Insecticide 

Cancel  Registration  effective  September  30,  1 999 

EPA  Reg.  No.  3125-326 

Oftanol  Technical  Action  Requested 

Cancel  Registration  effective  December  31,  1999 

According  to  Bayer's  request, 
cancellation  of  Bayer  Corporation's 
isofenphos  registrations  would  be 
accomplished  in  three  steps  over  a  12- 
month  period.  First,  if  the  Agency 
publishes  a  final  cancellation  order  as 
proposed  by  this  notice,  the  following 
product  registrations  would  be 
immediately  canceled: 

•  Oftanol  5%  Granular  Turf  and 
Ornamental  Insecticide,  EPA  Reg.  No. 
3125-435 

•  Oftanol  5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-330 

•  Oftanol  1.5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-331 

•  Lawn  Food  and  Insecticide,  EPA 
Reg.  No.  3125-350 


Second,  Bayer's  product  Oftanol  2 
Insecticide  (EPA  Reg.  No.  3125-342) 
would  be  canceled  on  September  30, 
1999.  Bayer  requested  an  existing  stocks 
provision  that  would  allow  Bayer  imtil 
September  30,  2000  to  deplete  any 
remaining  inventory  of  Oftanol  2 
Insecticide.  Third,  the  cancellation  of 
Oftanol  technical  will  become  effective 
on  December  31, 1999.  Bayer  will 
discontinue  any  further  sales  and/ or 
distribution  of  Oftanol  technical  as  of 
this  date. 

Further,  because  sales  of  isofenphos 
have  been  steadily  declining  since  1994, 
Bayer  has  agreed  to  limit  the  sale  of 
Oftanol  Technical  in  1999  to  the  level 


of  current  1998  sales.  Finally,  Bayer  also 
stated  in  its  December  11, 1998  letter  to 
the  Agency  that  they  will  notify 
formulator  customers  of  the  schedule  for 
discontinuance  of  their  isofenphos 
product  registration  "to  give  them 
adequate  transition  time  to  develop  or 
identify  alterative  products." 

The  Agency  has  reviewed  Bayer 
Corporation's  proposed  phased 
cancellation  and  agrees  with  the  basic 
tenets  of  the  approach  which  have  been 
described  above.  To  better  involve  the 
public  in  the  implementation  of  the 
Food  Quality  Protection  Act  of  1996 
(FQPA),  the  Agency  a.id  the  United 
States  Department  of  Agricultiue 
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(USDA)  establ  shed  the  Tolerance 
Reassessment  advisory  Committee 
(TRAC)  on  April  30.  1998.  The  TRAC 
was  established  as  a  subcommittee 
under  the  ausjiices  of  EPA's  National 
Advisory  Council  for  Environmental 
Policy  and  Technology.  It  provides  a 
forum  for  a  bn  lad  range  of  interest 
groups  to  provide  input  on  a  variety  of 
matters  includ  ing  tolerance 
reassessment  jnd  reregistration.  The 
organophosphite  pesticides'  tolerance 
reassessment  i  nd  reregistration 
eligibility  decision  activities  are  being 
brokered  throi  gh  the  TRAC  process. 

To  ensure  tl  e  public  has  full  access 
to  the  docume  its  and  analysis 
providing  the  jasis  for  its  regulatory 
decision  maki  ig,  the  Agency  has 
established  pu  blic  dockets  for  the 
organophosph  ate  pesticides  currently 
undergoing  to  erance  reassessment  and 
reregistration.  The  public  dockets 
include  preliminary  human  health  risk 
assessments  ajid  where  available, 
ecological  risk  assessments  that  have 
been  conducts  d  by  the  Agency. 
Registrants'  cc  rrections  to  these 
assessments,  ifebuttal  comments,  and 
other  public  c  Dmments  on  the  Agency's 
risk  assessmei  its  have  been  docketed 
also. 

Isofenphos,  is  in  the  first  group  of  9 
of  a  toted  of  43  organophosphates  that 
are  slated  to  have  tolerance 
reassessment  4nd  reregistration 
eligibility  decision  made  via  the  TRAC's 
enhanced  stal^eholder  involvement 
process.  Howdver,  since  the  sole 
technical  registrant,  Bayer  Corporation 
has  elected  to  voluntarily  cancel  its 
existing  registrations  on  a  schedule  that 
the  Agency  believes  is  consistent  with 
the  scheduling  goals  fundamental  to  the 
TRAC  proces^  the  Agency  is  proposing 
to  cancel  Bayer's  registrations  consistent 
with  the  term$  and  conditions  described 
in  this  notice.!  The  information  currently 
available  to  the  Agency  on  the  human 
health  enviro^imental  consequences  of 
allowing  Bay^r  Corporation's  proposed 
phased  cancellation  of  isofenphos 
products  is  not  expected  to  trigger 
imminent  haaard  or  other  unreasonable 
adverse  effect  concerns.  Moreover,  the 
Agency  believes  that  given  the  declining 
market  for  isqfenphos,  it  is  unlikely 
distribution,  Sale,  or  use  of  existing 
stocks  of  a  relatively  small  volume  of 
canceled  products  would  pose 
significant  hi<man  health  or 
environment^  risks.  The  public  is 
invited  to  prdvide  comment  on  this 
Agency  actio*  and  is  encouraged  to 
consider  all  documentation  and  risk 
assessments  currently  available  in 
providing  the  se  comments. 


IV.  Existing  Stocks 

If  the  Agency  grants  any  or  all  of  the 
requested  cancellations,  it  is  likely  that 
the  Agency  will  establish  an  existing 
stocks  provision  consistent  with  the 
following  schedule.  Bayer  Corporation 
requested  in  its  December  11,  1998 
voluntary  cancellation  letter  a  1-year 
existing  stocks  provision  for  its  end-use 
product  Oftanol  2  Insecticide  (EPA  Reg. 
No.  3125-342).  The  effective  date  of 
cancellation  for  this  product  will  be 
September  30, 1999.  Any  remaining 
product  inventory  will  be  depleted 
subject  to  a  1-year  existing  stock 
provision,  whereby  Bayer  Corporation 
may  sell  and  distribute  all  remaining 
inventory  until  September  30,  2000. 

EPA  will  continue  to  permit,  after 
September  30,  2000  (EPA  Reg.  No. 
3125-342)  and  December  31,  1999  (EPA 
Reg.  No.  3125-326),  the  sale, 
distribution  and  use  of  existing  stocks  of 
product  containing  isofenphos  already 
in  the  channels  of  distribution  by 
persons  other  than  the  registrant  or 
supplemental  registrants,  (i.e.,  stocks 
already  in  the  hands  of  dealers  or  users). 
EPA  will  also  continue  to  permit  the 
sale,  distribution  and  use  of  existing 
stocks  of  the  following  product 
registrations  already  in  the  hands  of 
dealers  or  users: 

•  Oftanol  5%  Granular  Turf  and 
Ornamental  Insecticide,  EPA  Reg.  No. 
3125-435 

•  Oftanol  5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-330 

•  Oftanol  1.5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-331 

•  Lawn  Food  and  Insecticide,  EPA 
Reg.  No.  3125-350 

EPA  believes  it  is  appropriate  to  allow 
sale  and  use  imtil  stocks  already  in  the 
channels  of  distribution  are  exhausted 
rather  than  impose  a  time  limit  on  use 
of  existing  stocks,  so  that  persons  who 
have  legally  purchased  stocks  of 
isofenphos  will  be  able  to  sell  or  use 
those  stocks  without  violating  the 
cancellation  order  (although  the  Agency 
may  place  restrictions  if  such  stocks  are 
not  exhausted  in  a  reasonable  time). 
Continued  use  of  existing  stocks  of  a 
canceled  product  until  such  stocks  are 
exhausted  would  likely  be  permitted, 
provided  that  such  use  is  consistent 
with  the  previously-approved  labeUng 
for  the  product. 

V.  Public  Rf.<cord  and  Electronic 
Submission  of  Comments 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-640391  (including 
comments  and  data  submitted 


electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
64039].  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Lists  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Pesticides 
and  pests.  Product  registrations 

Dated:  January  7,  1999. 
lack  E.  Housenger, 

Acting  Director.  Special  Review  and 

Reregistration  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  99-1024  Filed  1-14-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34169;  FRL-6056-9] 

Increasing  Transparency  For  the 
Tolerance  Reassessment  Process; 
Availability  of  Preliminary  Risk 
Assessments  for  Seven 
Organophosphates 

AGENCY-  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
availability  of  documents  that  were 
developed  as  part  of  the  Environmental 
Protection  Agency's  process  for  making 
reregistration  eligibility  decisions  for 
the  organophosphate  pesticides  and  for 
tolerance  reassessments  consistent  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  preliminary 
human  health  risk  assessment  and 
related  documents  for  chlorethoxyfos 
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and  tetrachlorvinphos,  the  ecological 
risk  assessment  and  related  documents 
for  dzinphos  methyl,  and  the  human 
health  and  ecological  risk  assessments 
and  related  documents  for  ethyl 
parathion,  methidathion,  phosmet,  and 
propetemphos.  This  notice  also  staris  a 
60-day  pubUc  comment  period  for  the 
preliminary  risk  assessments. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  the  seven 
organophosphates  that  have  risk 
assessments  placed  in  the  docket  and 
should  be  limited  to  issues  raised  in 
those  documents.  By  allow^ing  access 
and  opportimity  for  comment  on  the 
preliminary  risk  assessments,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all,  of  these  seven 
pesticides.  These  documents  reflect 
only  the  work  and  analysis  conducted 
as  of  the  time  they  were  produced  and 
it  is  appropriate  that,  as  new 
information  becomes  available  and/or 
additional  analyses  are  performed,  the 
conclusions  they  contain  may  change. 
DATES:  Written  comments  on  these 
assessments  must  be  submitted  on  or 
before  March  16,  1999. 
ADDRESSES:  By  mail,  submit  written 
comments  in  triplicate  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person, 
deUver  comments  to:  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  Confidential 
Business  Information  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice. 

To  request  a  copy  of  any  of  the 
preliminary  risk  assessments  and 
related  documents  listed  in  this  notice, 
contact  or  visit  the  OPP  Pesticide 


Docket  at  the  addresses  given  in  this 
unit,  or  call  (703)  305-5805.  The  Docket 
staff  will  inform  callers  as  to  which  of 
the  dociunents  can  be  sent  directly  from 
the  docket  and  which  need  to  be 
requested  from  the  Freedom  of 
Information  Act  Office  due  to  their  bulk. 
The  public  docket  is  available  for  public 
inspection  in  Rm.  119  at  the  Virginia 
address  given  in  this  unit  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epa.gov.  Follow  the  instructions 
under  Unit  II.  of  this  document.  No  CBI 
should  be  submitted  through  e-mail. 
Copies  of  the  preliminary  risk 
assessments  for  the  seven 
organophosphate  pesticides  may  also  be 
accessed  at:  http:  wvyrw.epa.gov/ 
oppsrrdl/op. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  703- 
308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  is  making  available  preliminaiy 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA  as  amended  by  the  FQPA. 
Available  in  the  individual  pesticide 
dockets  are  the  Agency's  preliminary 
human  health  assessment  for 
chlorethoxyfos  and  tetrachlorvinphos, 
the  ecological  effects  risk  assessment  for 
azinphos  methyl,  and  the  human  health 
and  ecological  effects  risk  assessments 
for  the  following  four  organophosphate 
pesticides:  ethyl  parathion, 
methidathion,  phosmet,  and 
propetemphos. 

Included  in  the  individual  pesticide 
dockets  are  the  Agency's  preliminary 
risk  assessments.  As  additional 
comments,  reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  the  seven 
organophosphate  pesticides  listed  in 
this  notice.  The  Agency  cautions  that 
these  risk  assessments  are  preliminary 
assessments  only  and  that  further 
refinements  of  the  risk  assessments  will 
be  appropriate  for  some,  if  not  all,  of 
these  seven  pesticides.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 


that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  30-day  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  pesticide  dockets.  A  notice  of 
availabiUty  for  subsequent  assessments 
will  appear  in  the  Federal  Register  . 

To  provide  users  with  the  most  recent 
information  on  the  seven 
organophosphates,  EPA  has  also 
included  in  each  docket  the  Agency's 
July  7. 1998,  "Hazard  Assessment  of  the 
Organophosphates"  and  the  Agency's 
July  9,  1998,  "FQPA  Safety  Factor 
Recommendations  for  the 
Organophosphates."  In  general,  these 
two  documents  were  completed  at  a 
different  time  than  the  seven  individual 
pesticide  preliminary  risk  assessments 
discussed  in  this  notice.  The  Agency 
notes  that  where  the  preliminary  risk 
assessments  are  inconsistent  with  the 
Hazard  Assessment  and  FQPA 
Assessment,  these  Assessments  will 
supersede  the  relevant  portions  of  the 
preliminary  risk  assessments  and  will 
be  incorporated  into  the  revised 
individual  pesticide  risk  assessments. "^ 
The  Agency  also  notes  that  these 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced,  and  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 

Tne  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
chemicals  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agency's 
risk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessments  and  associated 
docimients.  EPA  will  provide  other 
opportunities  for  public  comment  on 
other  science  issues  associated  with  the 
organophosphate  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  thu  opportunity 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportunity  to  participate 
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fully  in  later  ndtice  and  comment 
processes.  All  Comments  should  be 
submitted  by  March  16, 1999  at  the 
address  given  under  "ADDRESSES." 
Comments  will^become  part  of  the 
Agency  record  jfor  each  individual 
pesticide  to  wl^ch  they  pertain. 

n.  Public  Recohl  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  pufadic  version,  has  been 
established  for  Ihis  notice  under  the 
following  docket  control  numbers. 
When  submittitig  written  or  electronic 
comments  regai'ding  the  seven 
organophosphsites,  use  the  following 
docket  control  humbers: 


Chemical 


Azinphos  methyl 

Chlorethoxyfos 

Ethyl  parathion 

Methidathion 

Phosmet 

Propetemphos 

Tetrachlorvinpha 


OPP  Docket  no. 


OPP-34131A 

OPP-34170 

OPP-34171 

OPP-34172 

OPP-34173 

OPP-34174 

OPP-34175 


A  public  ver  ion  of  this  record, 
including  printed,  paper  versions  of 
electronic  cominents,  which  does  not 
include  any  ini  ormation  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  lega^  holidays.  The  official 
record  is  locat^  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docimient.| 

Electronic  cdmments  can  be  sent 
directly  to  EPA^  at: 

opp-docket^Da.gov 

Electronic  comments  must  be 
submitted  as  a^  ASCII  file  avoiding  the 
use  of  special  qharacters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  S.fl/G.l  file  format  or  ASCII 
file  format.  Alljcomments  and  data  in 
electronic  fom^  must  be  identified  by 
the  appropriat0  docket  control  number 
OPP-34169.  Electronic  comments  on 
this  notice  maV  be  filed  online  at  many 
Federal  Depos^ory  Libraries. 

List  of  Subject^ 

Envirormienl  al  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  January^S,  1999. 
Jack  E.  Housengi  t. 


Acting  Director, 

Reregistration 

Progmms. 

IFR  Doc.  99-102^ 

BILUNGCOOE 


wOOV  O^ 


,  Special  Review  and 
D^/ision,  Office  of  Pesticide 


Filed  1-14-99;  8:45  am] 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 
Employment  Opportunity  Commission. 
DATE  AND  TIME:  Tuesday,  January  26, 
1999  at  2:00  p.m.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  18Q1 
"L"  Street,  NfW.  Washington,  DC  20507. 
STATUS:  The  meeting  will  be  open  to  the 
public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes, 
and 

2.  Panel  of  Community/ Advisory 
Groups 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
meetings.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer,  on 
(202) 663-4070. 

Dated:  lanuary  13, 1999. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  99-1085  Filed  1-13-99;  12:12  pm] 
BILUNC  COOe  67S0-0e-M 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  February  11,  1999  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  Board  will 
hold  a  special  meeting  at  9:00  a.m.  on 
Tuesday,  February  2, 1999.  An  agenda 
for  that  meeting  will  be  forthcoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithiem,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  January  12, 1999. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  99-1079  Filed  1-13-99;  12:12  pm] 
BILUNG  CODE  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  0MB  for 
Review  and  Approval 

January  5,  1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  16, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W.,     . 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0028. 

Title:  Application  for  Authorization  in 
the  Auxiliary  Broadcast  Services. 

Form  Number:  FCC  313. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  Local,  or  Tribal 
Government. 
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Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  1.0  to 
5.166  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  4,625  hours. 

Total  Annual  Costs:  $902,400. 

Needs  and  Uses:  FCC  Form  313  is 
used  by  licensees  or  permittees  of  AM, 
FM,  and  TV  broadcast  stations  and 
eligible  networks  when  applying  for  a 
remote  pickup,  aural  microwave, 
television  microwave,  and  other  various 
auxiliary  broadcast  stations.  Statutory 
authority  for  this  collection  of 
information  is  contained  in  Sections 
154(1)  and  308  of  the  Communications 
Act  of  1934,  as  amended.  This  form  is 
required  by  47  CFR  73.3511  and 
73.3533.  This  form  has  been  revised  to 
delete  the  fee  payment  information  as 
FCC  Form  159,  Fee  Remittance  Advice, 
is  now  required  with  any  payment  to 
the  FCC.  The  Fee  Remittance  Advice 
duplicates  this  information.  Due  to 
changes  in  the  Antenna  Structure 
Registration  procedures  under  Part  17  of 
the  FCC  Rules,  this  form  will  collect  the 
seven  digit  antenna  structure 
registration  number  assigned  by  the 
Commission.  This  form  has  also  been 
revised  to  collect  metric  measurements 
only.  These  changes  should  not  affect 
the  estimated  average  burden  per 
respondent. 

The  information  will  be  used  by  the 
Commission  to  determine  if  the 
proposal  will  meet  statutory 
requirements;  to  determine  eligibility 
for  a  license;  to  aid  in  frequency 
spectrum  management;  and  to  ensure 
interference  will  not  be  caused  by 
existing  stations.  The  data  will  be  used 
to  issue  an  authorization  and  may  be 
used  for  enforcement  purposes  when 
necessary. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-976  Filed  1-14-99;  8:45  am) 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

January  5, 1999. 

The  Federal  Communications    . 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 


required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0149. 

Expiration  Date:  11/30/2001. 

Title:  Application  and  Supplemental 
Information  Requirements — Part  63, 
Section  214.  Sections  63.01-63.601. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit; 

Estimated  Annual  Burden  .255 
respondents;  10.5  hours  per  response 
(avg.);  2550  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  Section  214  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Section  214, 
requires  that  a  carrier  must  first  obtain 
FCC  authorization  either  to  (1) 
construct,  operate,  or  engage  in 
transmission  over  a  line  of 
communication,  or  (2)  discontinue, 
reduce,  or  impair  service  over  a  line  of 
communication.  47  CFR  Part  63 
implements  Section  214.  See  47  CFR 
Sections  63.01-63.601  for  information 
collection  requirements.  Part  63  also 
implements  provisions  of  the  Cable 
Communications  Policy  Act  of  1984 
pertaining  to  video  programming  by 
telephone  common  carriers.  This 
approval  also  covers  the  information 
collections  proposed  in  the  Notice  of 
Proposed  Rulemaking,  issued  in  CC 
Docket  No.  97-11,  Implementation  of 
Section  402(b)(2)(A)  of  the 
Telecommunications  Act  of  1996 
(Section  214 — Extensions  of  Lines), 
released  January  13,  1997.  In  the  NPRM, 
the  Commission  proposed  to  modify  47 
CFR  Part  63  to  eliminate  information 
submission  requirements  entirely  for 
some  categories  of  communications 
carriers  and  to  reduce  the  submission 
requirements  for  other  categories.  The 
Commission  proposed  entirely 
eliminating  the  requirement  for  carriers 
to  file  applications  for  line  "extensions" 
because  Congress  has  exempted  line 
"extensions"  from  the  requirements  of 
47  U.S.C.  214,  under  Section 
402(b)(2)(A)  of  the  Telecommimications 
Act  of  1996.  The  Commission  also 
proposed  eliminating  the  requirement 
for  reports  submitted  by  carriers 
identified  by  the  Commission  as 
domestic  non-dominant  carriers,  small 
carriers,  and  carriers  proposing  small 
projects.  Congress  enacted  section  214 
to  prevent  unnecessary  duplication  of 


facilities  that  could  result  in  increased 
rates  being  imposed  on  captive 
telephone  ratepayers,  and  the 
Commission  tentatively  concluded  that 
these  carries  are  not  likely  to  construct, 
operate,  or  acquire  duplicative  facilities. 
For  carriers  identified  by  the 
Commission  as  domestic  dominant  rate- 
of-retum  carriers,  the  Commission 
proposed  reducing  (but  not  entirely 
eliminating)  the  information  submission 
requirements  in  applications  for  "new" 
lines,  because  the  information  is 
collected  elsewhere,  is  unnecessary,  is 
confusing  in  light  of  the  provisions  of 
section  402(b)(2)(A).  or  is  nc  longer  of 
decisional  significance  to  the 
Commission.  See  CC  Docket  No.  97-11. 
The  information  received  in 
applications  from  dominant  carriers 
(proposed  to  be  reduced)  has  been  used 
by  the  Commission  to  determine  if  the 
facilities  are  needed.  The  information 
contained  in  reports  from  non-dominant 
carriers  (proposed  to  be  eliminated)  has 
been  used  to  monitor  the  growth  of  the 
networks  and  the  availability  of 
common  carrier  services  in  this  segment 
of  the  telecommunications  market,  to 
relieve  these  carriers  and  the 
Commission  of  a  before-the-fact  review 
of  each  subsequent  facility  addition. 
These  collections  of  information  were 
deemed  necessary  to  enable  the 
Commission  to  comply  with  its 
mandate.  Because  Congress  has  changed 
the  Commission's  mandate  in  the 
Telecommunications  Act  of  1996,  the 
information  proposed  to  be  reduced  and 
eliminated  may  no  longer  be  warranted. 
Obligation  to  respond:  Required  to 
obtain  or  retain  benefits. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington.  D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

[FR  Doc.  99-975  Filed  1-14-99;  8:45  am] 
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summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  199&-99 
fourth  quarter  review  cycle  under  the 
Finance  Board's  commimity  support 
requirement  regulation.  This  notice  also 
prescribes  thei  deadline  by  which 
FHLBank  members  selected  for  review 
must  submit  Community  Support 
Statements  to  {the  Finance  Board. 
DATES:  FHLBank  members  selected  for 
the  1998-99  fourth  quarter  review  cycle 
must  submit  completed  Commimity 
Support  Statetnents  to  the  Finance 
Board  on  or  before  March  1, 1999. 
ADDRESSES:  FHLBank  members  selected 
for  the  1998-99  fourth  quarter  review 
cycle  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regular  mail: 
Office  of  Poli<^y,  Research  and  Analysis. 
Program  Assistance  Division,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006;  or  by 
electronic  mail:  BATESP@FHFB.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penny  S.  Bates,  Program  Analyst,  Office 
of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  by 
telephone  at  302/408-2574,  by 
electronic  mall  at  BATESP@FHFB.GOV, 
or  by  regular  iiail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washirjgton,  D.C.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(i)(l)  of  the  Federal  Home 
Loan  Bank  Aqt  (Bank  Act]  requires  the 
Finance  Boar(|  to  promulgate 
regulations  esjtablishing  standards  of 
community  investment  or  service  that 
FHLBank  meihbers  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  Sea  12  U.S.C.  1430(g)(1).  The 
regulations  pijomulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  F^ILBank  member's 
performance  «nder  the  Community 
Reinvestment  Act  of  19774  (CRA),  id. 
2901  et  seq.,  4nd  record  of  lending  to 
first-time  honiebuyers.  Id.  1430(g)(2). 

Pursuant  ta  the  requirements  of 
section  10(g)  of  the  Bank  Act,  the 
Finance  Boar^  has  promulgated  a 
community  si^pport  requirement 
regulation  that  establishes  standards  a 
FHLBank  meipiber  must  meet  in  order  to 
maintain  accdss  to  long-term  advances 
and  review  criteria  that  Finance  Board 
must  apply  in  evaluating  a  member's 
commimity  sapport  performance.  See 
12  CFR  part  9Q6.  The  regulation 


includes  standards  and  criteria  for  the 
two  statutory  factors — CRA  performance 
and  record  of  lending  to  first-time 
homebuyers.  Id.  §  936.3.  Only  members 
subject  to  the  CRA  must  meet  the  CRA 
standard.  Id.  §  936.3(b).  All  members, 
including  those  not  subject  to  CRA, 
must  meet  the  first-time  homebuyer 
standard. /£/.§  936.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  Id.  §  936.3(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  an 
FHLBank  member  for  at  least  one  year. 
Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financail  condition  or  the 
community  support  performance  of  the 
member. 

Each  FHLBank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  March  1,  1999 
deadline  prescribed  in  this  notice.  Id. 
§  936.2(b)(l)(ii)  and  (c).  On  or  before 
January  30,  1999,  each  FHLBank  will 
notify  the  members  in  its  district  that 
have  been  selected  for  the  1998-99 
fourth  quarter  community  support 
review  cycle  that  they  must  complete 
and  submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  Id.  %  936.2(b)(2)(i).  The 
member's  FHLBank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site  at  WWW.FHFB.GOV. 
Upon  request,  the  member's  FHLBank 
also  wrill  provide  assistance  in 
completing  the  Community  Support 
Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1998-99 
fourth  quarter  community  support 
review  cycle: 

Federal  Home  Loan  Bank  of  Boston — District 
1 

Nutmeg  FS&LA,  Danbury,  CT 
Union  Savings  Bank,  Danbury,  CT 
Jewett  City  Savings  Bank,  Jewett  City,  CT 
First  National  Bank  of  LitchHed,  Litchfield, 

CT 
Naugatuck  Valley  S4LA,  Inc.,  NaugaUick,  CT 
New  Haven  Savings  Bank.  New  Haven,  CT 
Newtown  Savings  Bank,  Newtown,  CT 
Fairfield  County  Savings  Bank,  Norwalk,  CT 
Ridgefield  Bank,  RidgeHeld,  CT 
First  County  Bank,  Stamford,  CT 
South  Adams  Savings  Bank,  Adams,  MA 
Andover  Bank,  Andover,  MA 
Barre  Savings  Bank,  Barre,  MA 
USTrust.  Boston,  MA 
Brookline  Savings  Bank,  Brookline,  MA 
Boston  Federal  Savings  Bank,  Burlington, 

MA 
Cambridgeport  Bank,  Cambridge,  MA 


North  Cambridge  Co-operative  Bank, 

Cambridge,  MA 
Canton  Co-operative  Bank,  Canton,  MA 
Edgartown  National  Bank,  Edgartown,  MA 
First  Federal  Savings  Bank  of  America,  Fall 

River,  MA 
Fidelity  Co-operative  Bank,  Fitchburg,  MA 
Fitchburg  Savings  Bank,  FSB,  Fitchburg,  MA 
Greenfield  Co-operative  Bank,  Greenfield, 

MA 
Haverhill  Co-operative  Bank,  Haverhill,  MA 
Hyde  Park  Cooperative  Bank,  Hyde  Park,  MA 
Ipswich  Co-operative  Bank,  Ipswich,  MA 
Lowell  Co-operative  Bank,  Lowell,  MA 
Medford  Savings  Bank,  Medford,  MA 
Milford  National  Bank  &  Trust  Company, 

Milford,  MA 
Natick  Federal  Savings  Bank,  Natick,  MA 
Revere  FS&LA,  Revere,  MA 
Heritage  Co-operative  Bank,  Salem,  MA 
Salem  Five  Cents,  Savings  Bank,  Salem,  MA 
People's  Savings  Bank  flf  Brockton,,  South 

East  on,  MA 
Stoneham  Savings  Bank,  Stoneham,  MA 
Country  Bank  for  Savings,  Ware,  MA 
Wollesley  Co-operative  Bank,  Wellesley,  MA 
South  Shore  Cooperative  Bank,  Weymouth, 

MA 
Winchester  Co-operative  Bank,  Winchester, 

MA 
Bay  State  Savings  Bank,  Worcester,  MA 
Cape  Cod  Co-operative  Bank,  Yarmouth  Port, 

MA 
Bangor  Savings  Bank,  Bangor,  ME 
Bar  Harbor  Savings  &  Loan  Association,  Bar 

Harbor,  ME 
Northeast  Bank,  F.S.B..  Bethel.  ME 
First  Citizens  Bank,  Presque  Isle,  ME 
Waldoboro  Bank,  F.S.B.,  Waldoboro,  ME 
Berlin  City  Bank,  Berlin,  NH 
Village  Bank  &  Trust,  Gilford,  NH 
Granite  Bank,  Keene,  NH 
Lancaster  National  Bank,  Lancaster,  NH 
Profile  Bank,  FSB,  Rochester,  NH 
Bank  of  Newport,  Newport,  RI 
Citizens  Bank  of  Rhode  Island,  Providence, 

RI 
Westerly  Savings  Bank,  Westerly,  RI 
Brattleboro  Savings  &  Loan,  FA,  Brattleboro, 

VT 
Lyndonville  Savings  Bank  &  Trust  Company, 

Lyndonville,  VT 

Federal  Home  Loan  Bank  of  New  York — 
District  2 

West  Essex  Bank,  F.S.B,  Caldwell,  N) 
Cape  Savings  Bank,  Cape  May  C.H.,  NJ 
United  Roosevelt  Savings  Bank,  Carteret,  N) 
Commerce  Bank,  N.A.,  Cherry  Hill,  NJ 
First  Community  Bank,  Clinton,  NJ 
First  Constitution  Bank,  Cranbury,  NJ 
Delanco  Federal  Savings  Bank,  Delanco,  NJ 
Columbia  Savings  Bank,  Fair  Lawn,  NJ 
Spencer  Savings  Bank,  SLA,  Garfield,  NJ 
Haven  Savings  Bank,  Hoboken,  NJ 
Manasquan  Savings  Bank,  Manasquan,  NJ 
Equity  National  Bank,  Marlton,  NJ 
City  National  Bank  of  New  Jersey,  Newark, 

NJ 
First  Bank  of  Sea  Isle  City,  Sea  Isle  City,  NJ 
The  Union  Center  National  Bank,  Union,  NJ       ' 
Wawel  Savings  Bank,  SLA,  Wallington,  NJ 
Crest  Savings  Bank,  SLA,  Wildwood  Crest,  NJ 
Bridgehampton  National  Bank, 

Bridgehampton,  NY 
Atlas  Savings  &  Loan  Association,  Brooklyn. 

NY 
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Reliance  Federal  Savings  Bank,  Garden  City, 

NY 
Goshen  Savings  Bank,  Goshen,  NY 
Tompkins  County  Trust  Company,  Ithaca, 

NY 
Jamaica  Savings  Bank,  FSB,  Lynbrook,  NY 
NBT  Bank,  N.A.,  Norwich.  NY 
The  Oneida  Savings  Bank,  Oneida,  NY 
Adirondack  Bank,  N.A.,  Saranac  Lake,  NY 
Bank  of  Smithtown,  Smithtown,  NY 
Walden  FS&LA,  Walden,  NY 
Fourth  Federal  Savings  Bank,  White  Plains, 

NY 
City  &  Suburban  Federal  Savings  Bank, 

Yonkers,  NY 
Westembank  Puerto  Rico,  Mayaguez,  PR 

Federal  Home  Loan  Bank  of  Pittsburgh — 
Districts 

Sovereign  Bank,  FSB,  Toms  River,  NJ 
ADP  Savings  Association,  Allentown,  PA 
Iron  Workers  Savings  Bank,  Aston,  PA 
Madison  Bank,  Blue  Bell,  PA 
National  Penn  Bank,  Boyertown,  PA 
Union  Building  &  Loan  Savings  Bank, 

Bridgewater,  PA 
Clearfield  Bank  &  Trust  Company,  Clearfield, 

PA 
Dauphin  National  Bank.  Dauphin.  PA 
First  Financial  Savings  Bank,  PaSA, 

Downingtown,  PA 
Elverson  National  Bank,  Elverson,  PA 
Community  Bank  &  Trust  Company,  Forest 

City,  PA 
Dime  Bank,  Honesdale,  PA 
Indiana  First  Savings  Bank,  Indiana,  PA 
Manor  National  Bank,  Manor,  PA 
Standard  Bank,  Monroeviile,  PA 
First  Conmiercial  Bank  of  Philadelphia, 

Philadelphia,  PA 
Roxborough-Manayunk  Federal  Savings 

Bank,  Philadelphia,  PA 
Brentwood  Savings  Bank,  Pittsburgh,  PA 
Mt.  Troy  Savings  Bank.  FSB,  Pittsburgh,  PA 
PNC  Bank,  N.A..  Pittsburgh.  PA 
Pennsylvania  Capital  Bank.  Pittsburgh.  PA 
Schuylkill  Savings  &  Loan  Association, 

Schuylkill  Haven.  PA 
Somerset  Trust  Company,  Somerset,  PA 
Omega  Bank,  State  College,  PA 
Mechanics  Savings  &  Loan  FSB,  Steelton,  PA 
Commonwealth  Bank,  Valley  Forge,  PA 
Compass  Federal  Savings  Bank,  Wilmerding. 

PA 
One  Valley  Bank.  N.A.,  Charleston.  WV 
Hancock  County  Savings  Bank.  FSB.  Chester. 

WV 
Citizens  National  Bank.  Elkins.  WV 
Traders  Bank.  Spencer.  WV 
Progressive  Bank.  N.W.,  Wheeling.  WV 

Federal  Home  Loan  Bank  of  Atlanta — 
District  4 

Conmierce  Bank  of  Alabama.  Albertville.  AL 
First  Federal  Savings  Bank.  Bessemer.  AL 
Citizens  Federal  Savings  Bank.  Birmingham. 

AL 
SouthTrust  Bank  of  Alabama,  N.A., 

Birmingham,  AL 
First  Federal  Bank,  Fort  Payne,  AL 
Home  Bank,  Guntersville,  AL 
Pinnacle  Bank,  Jasper,  AL 
Farmers  National  Bank,  Opelika,  AL 
Jacobs  Bank,  Scottsboro,  AL 
First  Federal  Bank,  a  fsb,  Tuscaloosa,  AL 
Ameriflrst,  N.A.,  Union  Springs,  AL 


Independence  Federal  Savings  Bank. 

Washington.  DC 
The  Bank  of  Delmar.  Seaford,  DE 
Community  National  Bank  at  Bartow. 

Bartow,  FL 
Comerica  Bank  &  Trust,  FSB,  Boca  Raton,  FL 
First  Southern  Bank,  Boca  Raton.  FL 
Crown  Bank,  a  fsb,  Casselberry.  FL 
AmSouth  Bank  of  Florida.  Dunedin.  FL 
Harbor  Federal  Savings  Bank,  Fort  Pierce,  FL 
First  South  Bank,  Holiday,  FL 
Homosassa  Springs  Bank,  Homosassa 

Springs,  FL 
First  Federal  Savings  Bank  of  Lake  County. 

Leesburg,  FL 
City  National  Bank  of  Florida,  Miami,  FL 
Interamerican  Bank,  a  FSB,  Miami,  FL 
Intercredit  Bank,  N.A.,  Miami,  FL 
Pacific  National  Bank.  Miami.  FL 
Farmers  &  Merchants  Bank.  Monticello.  FL 
First  National  Bank  of  Naples.  Naples.  FL 
Village  Banc  of  Naples,  Naples,  FL 
OceanMark  Bank.  F.S.B..  North  Miami  Beach. 

FL 
Lochaven  FS&LA.  Orlando.  FL 
Preferred  Bank.  A  FSB.  Palmetto.  FL 
Union  Bank  of  Florida.  Plantation.  FL 
First  Community  Bank  of  America.  Port 

Charlotte.  FL 
SouthTrust  Bank  of  Florida.  N.A..  St. 

Petersburg.  FL 
Seaboard  Savings  Bank.  F.S.B..  Stuart.  FL 
Valrico  State  Bank.  Valrico.  FL 
PNC  Bank,  FSB,  Vero  Beach,  FL 
Fidelity  Federal  Savings  Bank  of  Florida, 

West  Palm  Beach,  FL 
First  Bank  of  Florida,  West  Palm  Beach.  FL 
Bank  of  North  Georgia.  Alpharetta,  GA 
Bainbridge  National  Bank,  Bainbridge,  GA 
First  Port  City  Bank,  Baiiibridge,  GA 
First  National  Bank,  Bamesville,  GA 
Baxley  Federal  Savings  Bank.  Baxley.  GA 
Peoples  State  Bank  &  Trust.  Baxley.  GA 
First  Federal  Savings  Bank  of  Brunswick. 

Brunswick.  GA 
Security  State  Bank,  Canton,  GA 
West  Georgia  National  Bank,  Carrollton,  GA 
First  State  Bank  &  Trust  Company.  Cordele. 

GA 
Coffee  Co'mty  Bank.  Douglas.  GA 
The  Bank  of  Fitzgerald.  Fitzgerald.  GA 
Gleimville  Bank  &  Trust  Company. 

Glennville,  GA 
Commercial  Banking  Company,  Hahira,  GA 
First  Federal  Savings  Bank  of  LaGrange, 

LaGrange,  GA 
First  Liberty  Bank.  Macon.  GA 
Security  National  Bank.  Macon,  GA 
Riverside  Bank,  Marietta,  GA 
Peoples  Bank,  Pearson,  GA 
Quitman  FS&LA,  Quitman,  GA 
Citizens  Bank  of  Washington  County, 

Sanders ville,  GA 
First  National  Bank  of  Effingham, 

Springfield,  GA 
Eagle  Ban'k  &  Trust,  Statesboro,  GA 
Bank  of  Worth,  Sylvester.  GA 
Thomas  County  FS&LA.  Thomasville.  GA 
Stephens  FS&LA.  Toccoa.  GA 
Mountain  National  Bank.  Tucker.  GA 
Darby  Bank  &  Trust  Company.  Vidalia.  G\ 
First  Community  Bank  of  Vidalia.  Vidalia. 

GA 
Vidalia  FS&LA.  Vidalia.  GA 
Bank  of  Dooly.  Vienna,  GA 
Peoples  Bank,  Winder,  GA 


Talbot  State  Bank,  Woodland,  GA 
Arundel  Federal  Savings  Bank.  Baltimore. 

MD 
Chesapeake  Bank  of  Maryland,  Baltimore, 

MD 
Fairmount  Federal  Savings  Bank,  Baltimore, 

MD 
Golden  Prague  FS&LA,  Baltimore,  MD 
Hopkins  Federal  Savings  Bank,  Baltimore, 

MD 
Madison  Square  Federal  Savings  Bank, 

Baltimore,  MD 
Parkville  Federal  Savings  Bank,  Baltimore, 

MD 
Rosedale  FS&LA.  Baltimore,  MD 
Westview  FS&LA.  Baltimore.  MD 
Washington  Savings  Bank.  F.S.B..  Bowie,  MD 
Chevy  Chase  Bank,  FSB,  Chevy  Chase,  MD 
Patapsco  Bank,  Dundalk,  MD 
Commercial  &  Farmers  Bank,  Ellicott  City. 

MD 
Fanners  &  Mechanics  National  Bank. 

Frederick,  MD 
OBA  FS&LA,  Gaithersburg.  MD 
Columbian  Bank.  F.S.B..  Havre  de  Grace,  MD 
Suburban  Federal  Savings  Bank,  Landover 

Hills,  MD 
Heritage  Savings  Bank,  Lutherville,  MD 
Senator  Savings  Bank,  FSB,  Towson,  MD 
Community  Bank  of  TriCounty,  Waldorf,  MD 
Woodsboro  Bank,  Woodsboro,  MD 
Asheville  Savings  Bank,  S.S.B..  Asheville. 

NC 
Community  Savings  Bank.  SSB.  Burlington. 

NC 
First  State  Savings  Bank,  SSB,  Burlington, 

NC 
Cherryville  FS&LA,  Cherryville,  NC 
First  Federal  Savings  Bank,  Dunn.  NC 
Mutual  Community  Savings  Bank.  Inc..  SSB, 

Durham,  NC 
Home  Federal  Savings  &  Loan,  Fayetteville, 

NC 
Hillsborough  Savings  Bank,  SSB,  NC 
First  FS&LA  of  Lincolnton,  Lincolnton,  NC 
Progressive  Savings  &  Loan,  Ltd.,  Lumberton, 

NC 
Mooresville  Savings  Bank,  SSB,  Mooresville, 

NC 
Richmond  Savings  Bank,  Inc.,  SSB, 

Rockingham.  NC 
Roxboro  Savings  Bank,  SSB,  Roxboro.  NC 
Citizens  Savings  Bank  of  Salisbury,  SSB. 

Salisbury,  NC 
Home  Savings,  Inc.,  SSB,  Thomasville,  NC 
NewSouth  Bank,  Washington,  NC 
Abbeville  Savings  &  Loan  Association, 

Abbeville,  SC 
Bank  of  Abbeville.  Abbeville,  SC 
Palmetto  Federal  Savings  Bank,  Aiken,  SC 
FirstBank,  N.A.,  Beaufort,  SC 
First  FS&LA  of  Cheraw,  Cheraw,  SC 
First  Savers  Bank,  Greenville,  SC 
Citizens  Building  &  Loan  Association,  Greer, 

SC 
Mutual  Savings  &  Loan  Association,  F.A., 

Hartsville,  SC 
Atlantic  Savings  Bank,  FSB.  Hilton  Head 

Island,  SC 
Pee  Dee  Federal  Savings  Bank,  Marion,  SC 
Coastal  Federal  Savings  Bank,  Myrtle  Beach, 

SC 
Bank  of  Newberry  County,  Newberry,  SC 
Oconee  FS&LA,  Seneca.  SC 
First  Federal  of  SpartanLorg.  Spartanburg.  SC 
Community  Firat  Bank  Walhalla.  Walhalla. 

SC 
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First  Federal  of 

Walterboro.  SC 
Community  Fed 

Winnsboro,  SC 
Citizens  Bank  & 

VA 
Caroline  Savings 
Acacia  Federal 

VA 
First  Virginia  Ban 
Mainstreet  Bank  c 

VA 
Virginia  Savings 
One  Valley 

Lynchburg,  VA 
First  FS4LA  of 
Piedmont  Trust 
Harbor  Bank, 
BB&T,  Norfolk. 
Cenit  Bank,  FSB. 
Essex  Savings 
BB&T.  Petersburg 
BB&T,  Richmond, 
Bank  of  Tazewell 
Approved 

Beach,  VA 
First  Coastal  Bank. 


S<iuth  Carolina,  FSB, 
1  Savings  Bank, 

Company.  Blackstone. 


Tiist( 


ank,  Bowling  Green,  VA 
Savings  Bank,  Falls  Church, 

,  Falls  Church,  VA 
Central  Virginia,  Forest, 

dank,  FSB,  Front  Royal,  VA 
Bank-fCentral  Virginia, 

Mirtinsville,  Martinsville,  VA 
B)  nk,  Martinsville,  VA 
New  port  News.  VA 

V)L 


Bank 


JJorfolk,  VA 

F.S.B.,  Norfolk,  VA 
VA 
VA 

I  bounty,  Tazewell,  VA 
Federal  Savings  Bank,  Virginia 

Virginia  Beach,  VA 


Federal  Home  Lo4n  Bank  of  Cincinnati- 
District  5 

Home  FS&LA,  Asllland,  KY 
Bank  of  Buffalo,  Buffalo,  KY 
Citizens  Deposit  Bank,  Calhoun,  KY 
First  National  Ban  Ic,  Columbia,  KY 
First  National  Ban  Ic  &  Trust  Company, 

Corbin,  KY 
Kentucky  FS&LA.ICovington,  KY 
Fifth  Third  Bank  ^f  Northern  Kentucky, 

Florence,  KY 
Greensburg  Deposit  Bank  &  Trust  Company, 

Greensburg,  KY 
Citizens  National  ^ank  &  Trust  of  Hazard, 

Hazard,  KY 
Casey  County  Bank,  Inc.,  Lil>erty,  KY 
Independence  Bai  k  of  Kentucky,  Livermore. 

KY 
Home  Savings  Baik.  Ludlow,  KY 
Madisonville  Buil  ling  &  Loan  Association, 

Madisonville,  KJV 
Bank  of  Maysville 
Hart  County  Bank 

MunfordviUe,  KJY 
Farmers  Bank,  Nic  holasville,  KY 
Owensboro  National  Bank 
Community  Trust 


Maysville,  KY 
&  Trust  Company, 


Bank, 


Owensboro,  KY 
N.A.,  Pikeville,  KY 


Cumberland  Secui  ity  Bank,  Somerset,  KY 


Commercial  Bank 
Summit  Bank,  N.A. 


West  Liberty,  KY 
Akron,  OH 
Antwerp  Exchang^  Bank  Company,  Antwerp, 

OH 
Hocking  Valley  Bink,  Athens,  OH 
Citizens  FS&LA,  Eellefontaine,  OH 
Guernsey  Bank  F3B.  Cambridge,  OH 
Castalia  Banking  (tompany,  Castalia,  OH 
Mercer  Savings  Bank,  Celina,  OH 
First  County  Bank ,  Chardon,  OH 
Cheviot  Building  tc  Loan  Company,  Cheviot, 

OH 
Bramble  FS  &  LA 

OH 
Cincinnati  FS&LAl  Cincinnati,  OH 
North  Side  Bank  i  Trust  Company, 

Cincinnati.  OH 
National  City  Ban  :.  Cleveland,  Cleveland, 

OH 
Ohio  Savings  Bank,  Cleveland,  OH 


if  Cincinnati,  Cincinnati, 


Home  Loan  Savings  Bank,  Coshocton,  OH 
Covington  Savings  &  Loan  Association, 

Covington,  OH 
Delaware  County  Bank  &  Trust  Company, 

Delaware,  OH 
Northern  Savings  &  Loan  Company,  Elyria, 

OH 
Genoa  Savings  &  Loan  Company,  Genoa,  OH 
Indian  Village  FS&LA,  Gnadenhutten,  OH 
Hicksville  Bank,  Hicksville,  OH 
Home  Builders  Association,  Lynchburg,  OH 
Citizens  Savings  Bank,  Martins  Ferry,  OH 
People's  Building  Loan  &  Savings  Company, 

Mason,  OH 
Clermont  Savings  Bank,  FSB,  Milford,  OH 
Commercial  &  Savings  Bank,  Millersburg.  OH 
First  National  Bank,  Nelsonville,  OH 
Peoples  National  Bank,  New  Lexington,  OH 
First  National  Bank  of  Pandora,  Pandora,  OH 
Century  Bank,  F.S.B.,  Parma,  OH 
Farmers  Bank  &  Savings  Company,  Pomeroy. 

OH 
Ravenna  Savings  Bank.  Ravenna,  OH 
Capital  Bank,  N.A.,  Sylvania,  OH 
Conmiercial  Savings  Bank,  Upper  Sandusky, 

OH 
Versailles  Savings  &  Loan  Company, 

Versailles,  OH 
Enterprise  Federal  Savings  Bank,  West 

Chester.  OH 
Wayne  Savings  Community  Bank,  Wooster, 

OH 
Home  Savings  &  Loan  Company  of 

Youngstown,  Youngstown,  OH 
Century  National  Bank,  Zanesville,  OH 
Athens  FS&LA,  Athens,  TN 
First  National  Bank  &  Trust  Company, 

Athens,  TN 
Bells  Banking  Company,  Bells,  TN 
Benton  Banking  Company.  Benton,  TN 
People's  Bank  &  Trust  Company,  Byrdstown, 

TN 
Pioneer  Bank,  Chattanooga,  TN 
Rhea  County  National  Bank,  Dayton,  TN 
Greenfield  Banking  Company,  Greenfield,  TN 
First  Peoples  Bank  of  Tennessee,  Jefferson 

City,  TN 
NBC-FSB  Knoxville,  Knoxville,  TN 
Lawrenceburg  Federal  Bank.  FSB. 

Lawrenceburg,  TN 
Community  National  Bank,  Lexington,  TN 
Union  Bank  &  Trust  Company.  Livingston, 

TN 
Bank  of  Tennessee,  Memphis,  TN 
EPS  National  Bank,  Memphis.  TN 
Conununity  Bank.  Nashville,  TN 
First  Trust  &  Savings  Bank,  Oneida,  TN 
Citizens  Bank  &  Trust  Company,  Rutledge, 

TN 
Bank  of  Waynesboro,  Waynesboro,  TN 

Federal  Home  Loan  Bank  of  Indianapolis — 
Districts 

Anderson  Community  Bank,  Anderson,  IN 
Heritage  Bank  &  Trust  Company,  Darlington, 

IN 
Elberfield  State  Bank,  Elberfield,  IN 
Mutual  Savings  Bank,  Franklin,  IN 
Bank  Calumet,  N.A.,  Hammond,  IN 
First  FS&LA  of  Hammond,  Hammond,  IN 
Citizens  First  State  Bank,  Hartford  City,  IN 
First  Indiana  Bank,  a  FSB,  Indianapolis,  IN 
Farmers  State  Bank,  LaGrange,  IN 
Perpetual  FS&LA,  Lawrenceburg,  IN 
MFB  Finanacial,  Mishawaka,  IN 
American  National  Bank  &  Trust,  Muncie,  IN 


West  End  Savings  Bank,  Richmond,  IN 
Scott  County  State  Bank,  Scottsburg,  IN 
Security  Bank  &  Trust  Company,  Vincennes, 

IN 
Mutual  Savings  Bank,  FSB,  Bay  City,  MI 
Citizens  Commercial  &  Savings  Bank,  Flint, 

MI 
Old  Kent  Bank,  Grand  Rapids,  MI 
D&N  Bank,  FSB,  Hancock,  MI 
Mainstreet  Savings  Bank,  FSB,  Hastings,  MI 
The  Honor  State  Bank,  Honor,  MI 
Ionia  County  National  Bank,  Ionia,  MI 
First  National  Bank  of  Iron  Mountain,  Iron 

Mountain,  MI 
Community  First  Bank,  Lansing,  MI 
Wolverine  Bank,  F.S.B.,  Midland,  MI 
Central  Savings  Bank,  Sault  Ste.  Marie,  MI 
Siurgis  Bank  &  Trust  Company,  Sturgis,  MI 
First  Savings  Bank,  Three  Rivers,  MI 
Standard  Federal  Bank,  Troy,  MI 

Federal  Home  Loan  Bank  of  Chicago- 
District  7 

Citizens  National  Bank  of  Albion,  Albion,  IL 
Apple  River  State  Bank,  Apple  River,  IL 
Areola  Homestead  Savings  Bank,  Areola,  IL 
Atlanta  National  Bank.  Atlanta.  IL 
Bartelso  Savings  Bank.  Bartelso.  IL 
Midland  FS&LA.  Bridgeview.  IL 
Farmers  &  Merchants  State  Bank  of  Bushnell, 

Bushnell,  IL 
Byron  Bank,  Byron,  IL 
First  State  Bank  of  Campbell  Hill,  Campbell 

HilLIL 
Carrollton  Bank,  Carrollton,  IL 
Banklllinois,  Champaign,  IL 
Avondale  Federal  Saving?  Bank,  Chicago,  IL 
Chesterfield  FS&LA  of  Chicago,  Chicago,  IL 
Hoyne  Savings  Bank,  Chicago,  IL 
Loomis  FS&LA,  Chicago,  IL 
North  Side  FS&LA  of  Chicago,  Chicago,  IL 
Royal  Savings  Bank,  Chicago,  IL 
Seaway  National  Bank  of  Chicago,  Chicago, 

IL 
Second  FS&LA,  Chicago.  IL 
South  Chicago  Bank,  Chicago,  IL 
Central  FS&LA,  Cicero,  IL 
Mid-America  Bank,  FSB,  Clstrendon  Hills,  IL 
Central  State  Bank,  Clayton,  IL 
DeWitt  Savings  Bank,  Clinton,  IL 
First  Federal  Bank,  F.S.B.,  Colchester,  IL 
First  United  Bank,  Crete,  IL 
First  National  B2nk  in  DeKalb,  DeKalb,  IL 
Soy  Capital  Bank  &  Trust  Company,  Decatur, 

IL 
Durand  State  Bank,  Purand,  IL 
Galena  State  Bank  &  Trust  Company,  Galena, 

IL 
Community  State  Bank,  Galva,  IL 
Howard  Savings  Bank,  Glenview,  IL 
Security  State  Bank  of  Hamilton,  Hamilton, 

IL 
Harvai'd  Savings  Bank,  Harvard,  IL 
First  National  Bank  of  La  Grange,  La  Grange. 

IL 
Exchange  State  Bank,  Lanark,  IL 
The  Lemont  National  Bank,  Lemont,  IL 
Bank  &  Trust  Company,  Litchfield,  IL 
Union  Bank/West,  Macomb,  IL 
Continental  Community  Bank  &  Trust 

Company,  Maywood,  IL 
A.].  Smith  Federal  Savings  Bank,  Midlothian, 

IL 
Security  Savings  Bank,  Monmouth,  IL 
Ayars  State  Bank,  Moweaqua,  IL 
Farmers  State  Bank  Chadwich  &  Mt.  Carroll. 

Mt.  Carroll,  IL 
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The  First  National  Bank,  Mulberry  Grove,  IL 
Hawthorn  Bank,  Mundelein,  IL 
Warren-Boynton  State  Bank,  New  Berlin,  IL 
Ottawa  Savings  Bank,  Ottawa,  IL 
State  Bank  of  Paw  Paw,  Paw  Paw,  IL 
First  Capital  Bank,  Peoria,  IL 
The  Heights  Bank,  Peoria  Heights,  IL 
Pleasant  Plains  State  Bank,  Pleasant  Plains, 

IL 
Town  &  Country  Bank  of  Quincy,  Quincy,  IL 
Rantoul  First  Bank,  s.b.,  Rantoul,  IL 
First  National  Bank  of  Raymond,  Raymond, 

IL 
First  Ridge  Farm  State  Bank,  Ridge  Farm,  IL 
Community  State  Bank  of  Rock  Falls,  Rocdc 

Falls,  IL 
Rushville  State  Bank,  Rushville,  IL 
AmericanUnited  Bank  &  Trust  Company 

USA,  Schaumburg,  IL 
lUini  Bank,  Springfield,  IL 
Union  Bank  of  Illinois,  Swansea,  IL 
Tuscola  National  Bank,  Tuscola,  IL 
Bank  of  Warrensburg,  Warrensburg,  IL 
State  Bank  Winslow-Warren,  Winslow,  IL 
Portage  County  Bank,  Almond,  WI 
Pioneer  Bank,  Auburndale,  WI 
First  National  Bank  of  Baldwin,  Baldwin,  WI 
Amcore  Bank,  Central  Wisconsin,  Baraboo, 

WI 
First  N.B.  &  Trust  Company  of  Baraboo, 

Baraboo,  WI 
Black  River  Country  Bank,  Black  River  Falls. 

WI 
Bonduel  State  Bank,  Bonduel,  WI 
Dairyman's  State  Bank,  Clintonville,  WI 
Farmers  &  Merchants  Union  Bank, 

Columbus,  WI 
Cumberland  Federal  Bank,  FSB,  Cumberland, 

WI 
Community  Bank  of  Grafton,  Grafton,  WI 
Highland  State  Bank.  Highland,  WI 
Security  State  Bank,  Iron  River,  WI 
East  Wisconsin  Savings  Bank,  S.A., 

Kaukauna,  WI 
Bank  Wisconsin,  Kewaskum,  WI 
The  Greenwood's  State  Bank,  Lake  Mills,  WI 
First  Bank  &  Trust,  Menomonie,  WI 
Bank  of  Milton,  Milton,  WI 
Milwaukee  Western  Bank,  Milwaukee,  WI 
Reliance  Savings  Bank,  Milwaukee,  WI 
St.  Francis  Bank,  F.S.B,  Milwaukee,  WI 
Universal  Savings  Bank,  F.A.,  Milwaukee,  WI 
Associated  Bank,  N.A.,  Neenah,  WI 
Clare  Bank,  N.A..  Platteville,  WI 
Mound  City  Bank,  Platteville,  WI 
Conraiunity  Bank,  Sheboygan,  WI 
First  Federal  Savings  Bank  of  Wisconsin, 

Waukesha.  WI 
Marquette  Savings  Bank,  S.A.,  West  Allis,  WI 
KeySavings  Bank,  Wisconsin  Rapids,  WI 
Wood  County  National  Bank  &  Trust, 

Wisconsin  Rapids,  WI 

Federal  Home  Loan  Bank  of  Des  Moines — 
Districts 

Iowa  Savings  Bank,  Carroll,  lA 

First  Trust  &  Savings  Bank,  Cedar  Rapids,  lA 

Central  Trust  &  Savings  Bank,  Cherokee,  lA 

Linn  County  State  Bank,  Coggon,  lA 

Fanners  Savings  Bank,  Colesburg,  lA 

Citizens  Bank,  Corydon,  lA 

Fortress  Bank  of  Cresco,  Cresco,  lA 

Valley  State  Bank,  Eldridge,  I A 

First  National  Bank  of  Fairfield,  Fairfield,  lA 

Fanners  State  Bank,  Jesup,  lA 

Hills  Bank,  Lisbon,  lA 


First  State  Bank  of  Mapleton,  Mapleton,  lA 
Farmers  Savings  Bank,  Mount  Pleasant,  lA 
New  Vienna  Savings  Bank.  New  Vienna,  lA 
First  State  Bank,  Nora  Springs,  lA 
American  State  Bank,  Osceola,  lA 
Perry  State  Bank.  Perry,  lA 
Readlyn  Savings  Bank,  Readlyn.  lA 
Community  Savings  Bank.  Robins,  lA 
Premier  Bank,  Rock  Valley,  lA 
Iowa  State  Bank,  Sac  City,  lA 
Sanborn  Savings  Bank,  Sanborn,  lA 
The  State  Bank,  Spirit  Lake,  \A 
Union  Bank  &  Trust  Company,  Strawberry 

Point.  lA 
State  Bank  of  Toledo.  Toledo.  lA 
Farmers  Savings  Bank,  Walford,  lA 
Iowa  State  Bank.  Wapello,  lA 
Washington  Federal  Savings  Bank, 

Washington.  LA 
State  Bank  of  Waverly,  Waverly,  lA 
First  State  Bank,  Webster  City,  lA 
Union  State  Bank,  Winterset,  lA 
First  State  Bank  of  Bayport,  Bayport,  MN 
CreditAmerica  Savings  Company.  Brainerd, 

MN 
The  First  National  Bank  of  Coleraine, 

Coleraine,  MN 
Western  National  Bank  of  Duluth,  Duluth, 

MN 
Fidelity  Bank,  Edina,  MN 
Citizens  State  Bank  of  Gaylord,  Gaylord,  MN 
Geneva  State  Bank.  Geneva.  MN 
First  National  Bank  of  Gilbert.  Gilbert.  MN 
Yellow  Medicine  County  Bank,  Granite  Falls, 

MN 
Northwestern  State  Bank  of  Hallock,  Hallock, 

MN 
1st  American  State  Bank  oi  Minnesot  ., 

Hancock,  MN 
Harmony  State  Bank,  Harmony,  MN 
First  Federal  FSB,  Hutchinson,  MN 
United  Prairie  Bank — Jackson,  Jackson,  MN 
Cornerstone  State  Bank,  La  Sueur,  MN 
First  Community  Bank  Lester  Prairie,  Lester 

Prairie,  MN 
State  Bank  of  Loretto.  Loretto.  MN 
US  Bank.  N.A..  Minneapolis.  MN 
First  National  Bank  of  Montgomery, 

Montgomery.  MN 
First  National  Bank  of  Monticello, 

Monticello.  MN 
United  Farmers  &  Merchants  State  Bank, 

Morris,  MN 
Northland  Conmiunity  Bank,  Northome,  MN 
Citizens  State  Bank  of  Norwood,  Norwood 

Young  America.  MN 
Odin  State  Bank,  Odin,  MN 
Prinsburg  State  Bank,  Prinsburg.  MN 
Randall  State  Bank.  Randall.  MN 
Woodland  Bank.  Remer,  MN 
Richfield  Bank  &  Trust  Company,  Richfield. 

MN 
Marquette  Bank  Rochester.  N.A..  Rochester, 

MN 
First  State  Bank  of  Rushmore,  Rushmore,  MN 
Home  Federal  Savings  Bank,  Spring  Valley, 

MN 
St.  Anthony  Park  State  Bank.  St.  Paul.  MN 
Heartland  State  Bank,  Storden,  MN 
Northwestern  State  Bank  of  Ulen.  Ulen,  MN 
Wells  Federal  Bank,  A  FSB,  Wells.  MN 
Worthington  FS&LA.  Worthington,  MN 
First  Missouri  National  Bank,  Brookfield,  MO 
BC  National  Banks,  Butler.  MO 
Carroll  County  Trust  Company  of  Carrollton. 

Carrollton,  MO 


Chillicothe  State  Bank.  Chillicothe.  MO 
Investors  Federal  Bank.  N.A..  Chillicothe, 

MO 
Boone  National  S&LA,  FA,  Columbia,  MO 
First  State  Community  Bank,  Farmington, 

MO 
Ozarks  FS&LA,  Farmington,  MO 
Bank  Northwest.  Hamilton.  MO 
Hardin  Federal  Savings  Bank.  Hardin,  MO 
Bank  of  Hayti,  Hayti.  MO 
Peoples  Savings  E^nk  of  Rhineland, 

Hermann.  MO 
First  National  Bank.  Houston,  MO 
Kennett  National  Bank.  Kennett,  MO 
Bank  of  Kimberling  City.  Kimberling  City, 

MO 
First  National  Bank,  Lamar,  MO 
Lamar  Bank  &  Trust  Company.  Lamar,  MO 
Central  Bank,  Lebanon.  MO 
Macon  Building  &  Loan  Association.  Macon, 

MO 
First  National  Bank  of  Maiden,  Maiden,  MO 
Pioneer  Bank  &  Trust  Company,  Maplewood, 

MO 
Wood  &  Huston  Bank.  Marshall  MO 
First  National  Bank  of  Audrain  County, 

Mexico,  MO 
Peoples  Bank  of  the  Ozarks.  Nixa,  MO 
First  Midwest  Bank  of  Piedmont,  Piedmont, 

MO 
The  State  Bank,  Richmond,  MO 
Dent  County  Bank,  Salem.  MO 
Farmers  State  Bank  of  Schell  City,  Schell 

City,  MO 
Citizens  National  Bank  of  Springfield, 

Springfield,  MO 
Bank  of  Thayer.  Thayer.  MO 
Quarry  City  Savings  &  Loan  Association. 

Warrensburg,  MO 
Citizens  State  Bank  of  Pembina  County, 

Cavalier.  ND 
Norwest  Bank  North  Dakota,  N.A..  Fargo.  ND 
First  State  Bank  Langdon,  Langdon,  ND 
First  National  Bank  in  Garretson,  Garretson, 

SD 
BankFirst,  N.A.,  Sioux  Falls,  SD 
Home  Federal  Savings  Bank,  Sioux  Falls.  SD 
F&M  Bank.  Waterlown.  SD 

Federal  Home  Loan  Bank  of  Dallas — District 
9 

First  Financial  Bank.  FSB.  El  Dorado.  AR 
Fordyce  Bank  &  Trust  Company.  Fordyce.  AR 
Forrest  City  Bank.  N.A..  Forrest  City,  AR 
City  National  Bank,  Fort  Smith.  AR 
Pine  Bluff  National  Bank.  Pine  Bluff.  AR 
First  National  Bank  &  Trust  Company, 

Rogers.  AR 
First  Western  Bank  &  Trust,  Rogers.  AR 
First  National  Bank.  Siloam  Springs,  AR 
Bank  of  Coushatta,  Coushatta,  LA 
St.  Tammany  Homestead  Association, 

Covington,  LA 
Teche  Federal  Savings  &  Loan.  Franklin,  LA 
Florida  Parishes  Homestead  Association, 

Hammond,  LA 
LBA  Savings  Bank,  Lafayette,  LA 
Guaranty  Savings  &  Homestead  Association, 

Metairie.  LA 
Mutual  Savings  &  Loan  Association,  Metairie, 

LA 
Eureka  Homestead  Society,  New  Orleans.  LA 
Hibernia  Homestead  &  Savings  Association. 

New  Orleans,  LA 
Ponchatoula  Homestead  Association, 

Ponchatoula,  LA 
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Bank  of  West  Baipn  Rouge.  Port  Allen,  LA 
Ruston  Building  k  Loan  Association,  Ruston. 

LA 

Bank  of  St.  Frandisville.  St.  Francisville,  LA 
Bank  of  Commerce,  White  Castle,  LA 
Amory  FS&LA.  Amory.  MS 
Delta  Bank  &  Tnist,  Drew,  MS 
Britton  &  Koontzj  First  National  Bank, 

Natchez,  MS    j 
Bank  of  New  Mexico,  Albuquerque,  NM 
International  Staje  Bank,  Raton,  NM 
First  National  Bank  of  Athens,  Athens,  TX 
First  National  Bank  of  Bridgeport,  Bridgeport, 

TX  I 

Citizens  State  Ba^k,  Cross  Plains,  TX 
Beal  Bank,  SSB,  ballas.  TX 
Security  Bank.  N  A.— Garland,  Garland,  TX 
Hebbronville  Staje  Bank,  Hebbronville.  TX 
Liberty  Savings  Association,  Houston,  TX 
MetroBank,  N.A.j  Houston,  TX 
Texas  Guaranty  niational  Bank,  Houston,  TX 
Texas  State  Bank;  Joaquin,  TX 
First  Nichols  National  Bank,  Kenedy,  TX 
First  National  Bank  of  Lake  Jackson,  Lake 

Jackson,  TX 
First  FS&LA,  Litt  efield,  TX 
Bank  of  Livingstc  n,  Livingston,  TX 
Plains  National  E  ank  of  West  Texas, 

Lubbock,  TX 
Mason  National  Sank.  Mason.  TX 
Inter  National  Bank,  McAllen,  TX 
Mineola  Commuiity  Bank,  SSB,  Mineola,  TX 
Commercial  Bani  oif  Texas,  N.A., 

rx 

I  Bank.  Odessa.  TX 
ank.  ssb.  Orange.  TX 
i\  Bank.  Pharr.  TX 
Fort  Bend  FS&L4  of  Rosenberg,  Rosenberg, 

TX 
Community  Banlj  of  Central  Texas,  ssb, 

Smithville,  TX 
Town  ft  Country  Sank.  Stephenville,  TX 
First  National  Baik.  Trinity,  TX 
First  National  Ba  ik  of  Bosque  County,  Valley 

Mills,  TX 
FIrstCapital  Banli  ssb.  Victoria,  TX 

Federal  Home  Lo  an  Bank  of  Topeka 
District  10 


Nacogdoches, 
Western  National 
Orange  Savings  I 
Lone  Star  Nationi 


Commerce  Bank 
IBM  Rocky  Mountain 

Union,  Bouldei 
Del  Norte  FSft LA, 
Centennial  Savin;: 
Park  National  Bank 
The  State  Bank— La 
First  National  Ba|ik 

Lake  City.  CO 
Western  Coloradci 
Bank  of  Commert  e 
Home  Savings  Ba  ak 
State  Bank  of  Colivich 
Landmark  Feder^ 

KS 
Citizens  State 

Ellsworth,  KS 
State  Bank  of  Fre^onia 
Gardner  National 
Fanners  State  Bai^k 
First  Kansas  Fedet^l 

Osawatomie,  K5 
First  Bank,  Sterling, 
Chisholm  Trail 
The  State  Bank, 
Teambank  Nebraska 
Bank  of  Benn 


Aurora,  CO 

Employees  Credit 
CO 

Del  Norte,  CO 
,s  Bank,  FSB.  Durango,  CO 
Estes  Park.  CO 
Junta,  La  Junta,  CO 
of  Lake  City  ft  Creede, 


Bank,  Montrose,  CO 
Chanute.  KS 
Chanute.  KS 
,  Colwich,  KS 
Savings  Bank,  Dodge  City, 

Bai  ik  &  Trust  Company, 

,  Fredonia,  KS 
Bank,  Gardner,  KS 
ofOakley,  Oakley,  KS 
Savings  Association, 


Slate! 


KS 

Bank.  Wichita.  KS 
\Vlnfield.  KS 

Bellevue,  NE 
ingtpn,  Bennington,  NE 


Washington  County  Bank,  Blair,  NE 
Custer  FS&LA.  Broken  Bow,  NE 
Citizens  State  Bank,  Carleton,  NE 
CerescoBank.  Ceresco,  NE 
First  State  Bank.  Enders.  NE 
American  National  Bank  of  Fremont, 

Fremont,  NE 
First  State  Bank.  Fremont,  NE 
Henderson  State  Bank,  Henderson.  NE 
Kearney  State  Bank  &  Trust  Company, 

Kearney,  NE 
Firstate.  Kimball.  NE 
Pinnacle  Bank.  Lincoln,  NE 
Farmers  &  Merchants  Bank,  Milligan,  NE 
Sapp  City  Bank,  Omaha,  NE 
First  National  Bank  of  West  Point,  West 

Point,  NE 
Citizens  Bank  of  Ada,  Ada,  OK 
Legacy  Bank  TC,  Blanchard,  OK 
First  National  Bank  &  Trust  Company, 

Broken  Arrow,  OK 
Bank  of  Chelsea,  Chelsea,  OK 
First  Bank  Oklahoma,  Claremore,  OK 
American  Bank  &  Trust,  Edmond,  OK 
InterBank,  N.A.,  Elk  City,  OK 
Liberty  Federal  Savings  Bank,  Enid,  OK 
Fairview  Savings  &  Loan  Association, 

Fairview,  OK 
First  Southwest  Bank,  Frederick,  OK 
Stockman's  Bank.  Gould,  OK 
City  National  Bank  &  Trust  Company, 

Guymon,  OK 
The  Delaware  County  Bank,  Jay,  OK 
The  Bank  of  Kremlin,  Kremlin,  OK 
First  National  Bank  &  Trust  of  Muskogee, 

Muskogee,  OK 
NBC  Bank,  Pawhuska,  OK 
Osage  FS&LA,  Pawhuska,  OK 
First  State  Bank  &  Trust  Company,  Shawnee, 

OK 
Bank  of  Commerce,  Stillwell,  OK 
Sooner  State  Bank,  Tuttle,  OK 
First  State  Bank,  Valliant,  OK 
Citizens'  Bank,  Velma,  OK 
First  State  Bank.  Watonga.  OK 
Peoples  Bank.  Westville.  OK 

Federal  Home  Loan  Bank  of  San  Francisco^ 
District  11 

Placer  Savings  Bank,  Auburn.  CA 
Highland  Federal  Bank.  F.S.B.,  Burbank,  CA 
Western  Security  Bank,  Burbank,  CA 
Mt.  Diablo  National  Bank,  Danville,  CA 
Hawthorne  Savings,  F.S.B.,  El  Segundo,  CA 
Murphy  Bank,  Fresno,  CA 
Eldorado  Bank.  Irvine,  CA 
Downey  Savings  &  Loan  Association, 

Newport  Beach.  CA 
Universal  Bank.  Orange.  CA 
Provident  Savings  Bank,  FSB,  Riverside,  CA 
River  City  Bank,  Sacramento,  CA 
Pan  American  Bank,  FSB,  San  Mateo,  CA 
San  Rafael  Thrift  &  Loan,  San  Rafael,  CA 
Los  Padres  Savings  Bank,  FSB,  Solvang,  CA 
Sonoma  Valley  bank,  Sonoma,  CA 
Continental  Pacific  Bank,  Vacaville,  CA 
California  State  Bank,  West  Covina,  CA 
Quaker  City  Federal  Savings  &  Loan, 

Whittier,  CA 

Federal  Home  Loan  Bank  of  Seattle — District 
12 

Citizens  Security  Bank  (Guam),  Inc.,  Agana, 

GU 
FirstBank  Northwest,  Lewiston,  ID 
First  FS&LA  of  Montana,  Hamilton.  MT 


First  National  Bank  of  Lewiston,  Lewiston, 

MT 
Empire  Federal  Savings  Bank,  Livingston, 

MT 
First  Security  Bank  Missoula,  Missoula,  MT 
Ronan  State  Bank,  Ronan,  MT 
Linn-Benton  Bank,  Albany,  OR 
Pioneer  Bank,  A  F.S.B.,  Baker  City,  OR 
Evergreen  FS&LA,  Grants  Pass,  OR 
Bank  of  Eastern  Oregon,  Heppner,  OR 
Inland  Empire  Bank,  Hermiston,  OR 
Klamath  First  FS&LA,  Klamath  Falls,  OR 
Orchard  Bank  F.S.B.,  Ontario.  OR 
Bank  of  America,  F.S.B.,  Portland.  OR 
Pacific  One  Bank,  Portland,  OR 
American  Marine  Bank,  Bainbridge  Island, 

WA 
Riverview  Community  Bank,  Camas,  WA 
The  Bank  of  Edmonds,  Edmonds,  WA 
Whidbey  Island  Bank,  Oak  Harbor,  WA 
Heritage  Savings  Bank,  Olympia,  WA 
Olympia  FS&LA,  Olympia,  WA 
First  FS&LA  of  Port  Angeles  ,  Port  Angles, 

WA 
Asia/Europe/ Americas  Bank,  Seattle,  WA 
Key  Bank  N.A.,  Seattle,  WA 
Washington  Mutual  Bank,  Seattle,  WA 
Washington  Mutual  Bank,  FSB,  Seattle,  WA 
Farmers  &  Merchants  Bank  of  Rockford, 

Spokane,  WA 
Yakima  FS&LA.  Yakima,  WA 
American  National  Bank  of  Rock  Springs, 

Rock  Springs,  WY 
The  Rock  Springs  National  Bank,  Rock 

Springs,  WY 
Tri-County  Federal  Savings  Bank,  Torrington, 

WY 

II.  Public  Comments 

To  encourage  the  submission  of 
public  conunents  on  the  community 
support  perfonnance  of  FHLBank 
members,  on  or  before  January  30, 1999, 
each  FHLBank  will  notify  its  Advisory 
Council  and  nonprofit  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  community 
support  review  in  the  1998-99  fourth 
quarter  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  community  support  compliance,  the 
Finance  Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  Id.  §  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  commimity 
support  performance  of  members 
selected  for  the  1998-99  fourth  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the  March 
1, 1999  deadline  for  submission  of 
Community  Support  Statements. 

Dated:  January  6, 1999. 

By  the  Federal  Housing  Finance  Board. 
William  W.  Ginsberg, 
Managing  Director. 
IFR  Doc.  99-634  Filed  1-14-99;  8:45  am) 

BILUNG  CODE  STZS-OI-M 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  November 
17, 1998. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  November  17, 
1998. '  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  some  moderation  in 
the  expansion  of  economic  activity  from 
a  brisk  pace  during  the  summer  months. 
Growth  in  nonfarm  payroll  employment 
slowed  appreciably  in  September  and 
October;  the  civilian  unemployment  rate 
remained  near  4-1/2  percent,  industrial 
production  has  declined  slightly  in 
recent  months.  Business  inventory 
accumulation  was  sizable  in  the  third 
quarter,  and  stock-sales  ratios  rose  to 
uncomfortable  levels  in  some  sectors 
strongly  affected  by  the  nation's  trade 
deficit.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  widened 
somewhat  in  July-August  from  its 
second-quarter  average.  Total  retail  sales 
rose  sharply  in  October  after  increasing 
only  moderately  in  August  and 
September.  Residential  sales  and 
building  starts  have  remained  quite 
strong,  but  below  recent  peaks. 
Available  indicators  point  to  a  pickup  in 
business  capital  spending  after  a  lull  in 
the  third  quarter,  owing  in  part  to  a 
recovery  from  the  summer  strike  in  the 
motor  vehicle  industry.  Trends  in 
variou;:  measures  of  wages  and  prices 
have  been  mixed  in  recent  months. 

Most  market  interest  rates  have  risen 
on  balance  since  the  meeting  on 
September  29,  though  yields  on  the 
bonds  of  lower-rated  firms  have 
declined.  The  Board  of  Governors 
approved  a  reduction  in  the  discount 
rate  from  5  to  4-3/4  percent  on  October 
15.  Share  prices  in  U.S.  and  global 
equity  markets  have  remained  volatile 
but  have  posted  sizable  gains  on  balance 
over  the  intermeeting  period.  In  foreign 
exchange  markets,  the  trade-weighted 
value  of  the  dollar  declined  moderately 
over  the  period  in  relation  to  other 
major  currencies;  it  also  fell  somewhat 
in  terms  of  an  index  of  the  currencies  of 


1  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  November  17, 1998, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


Other  countries  that  are  important 
trading  partners  of  the  United  States. 

M2  and  M3  have  posted  very  large 
gains  in  recent  months,  reflecting  the 
effects  of  recent  System  easing  actions 
on  market  interest  rates  and  shifts  of 
funds  by  households  out  of  investments 
in  equities  and  lower-rated  corporate 
debt.  For  the  year  through  October,  both 
aggregates  rose  at  rates  well  above  the 
Committee's  ranges  for  the  year. 
Expansion  of  total  domestic 
nonfinancial  debt  has  moderated 
slightly  in  recent  months  after  a  pickup 
earlier  in  the  year. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stabiUty  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  its  meeting  on 
June  30-July  1  the  ranges  it  had 
established  in  February  for  growth  of 
M2  and  M3  of  1  to  5  percent  and  2  to 
6  percent  respectively,  measured  from 
the  fourth  quarter  of  1997  to  the  fourth 
quarter  of  1998.  The  range  for  growth  of 
total  domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1999,  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  for 
growth  of  the  monetary  aggregates  and 
debt,  measured  from  the  fourth  quarter 
of  1998  to  the  fourth  quarter  of  1999. 
The  behavior  of  the  monetary  aggregates 
will  continue  to  be  evaluated  in  the 
light  of  progress  toward  price  level 
stability,  movements  in  their  velocities, 
and  developments  in  the  economy  and 
financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  conditions  in  reserve  markets 
consistent  with  decreasing  the  federal 
fimds  rate  to  an  average  of  around  4-3/ 
4  percent.  In  the  context  of  the 
Committee's  long-nm  objectives  for 
price  stability  and  sustainable  economic 
growrth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  a  slightly  higher  federal 
funds  rate  or  a  slightly  lower  federal 
funds  rate  would  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  some  moderation  in  the 
grovtrth  in  M2  and  MS  over  coming 
months. 

By  order  of  the  Federal  Open  Market 
Committee,  January  4, 1999. 
Normand  R.  Bernard 

Deputy  Secretary,  Federal  Open  Market 

Committee. 

(FR  Doc.  99-906  Filed  1-14-99;  8:45  am] 

BILUNG  CODE  S210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
January  20, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wfww.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  13, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-1082  Filed  1-13-99;  12:12  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  IMeeting 

The  Division  of  HIV/ AIDS 
Prevention — Intervention,  Research  and 
Support  (DHAP-IRS),  National  Center 
for  HIV,  STD  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC),  announces  the 
following  meeting. 

Name:  African  American  Gay  Men's 
Consultation  for  HIV  Prevention. 

Times  and  Dates:  2  p.m.-6  p.m.  January 
15. 1999.  9  a.m.-5:30  p.m.  January  16, 1999. 
9  a.m.-12  p.m.  January  17, 1999. 

Place:  The  Radisson  Hote! .  1500  Canal 
Street,  New  Orleans,  Louisiana  70112. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  space 
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available.  The  meeting  room  accommodates 
approximately  (0  people. 

Purpose:  The  purpose  of  this  meeting  is  to 
provide  a  forum  for  representatives  from 
DHAP-IRS  to  c<  insult  with  African  American^ 
gay  men  from  c(  immunity-based 
organizations  to  discuss  technical  assistance 
and  training  ne«  ds  of  non-governmental 
organizations  that  provide  HIV  prevention 
services  to  this  highly-impacted  population. 
This  regional  consultation  will  be  the  first  of 
several  to  asses^  the  technical  assistance  and 
training  needs  a  f  community-based 
organizations  in  specific  regions  and 
potential  strateg  ies  for  meeting  these  needs. 

Matters  to  be ,  discussed:  Recommendations 
regarding  effect!  ve  ways  to  deliver  technical 
assistance  and  ti  fining  to  organizations  that 
deliver  HIV  prevention  services  to  African 
American  men  \  /ho  have  sex  with  men. 

Contact  Perso  n  for  More  Information: 
George  W.  Robeils,  Ph.D.,  Community 
Assistance,  Plan  ning  and  National 
Partnerships  Bri  nch  Division  of  HTV/AIDS 
Prevention.  Inte  ■vention.  Research  and 
Support.  National  Center  for  HIV,  STD  and 
TB  Prevention,  (inters  for  Disease  Control 
and  Prevention.  1600  Clifton  Road.  NE,  M/S 
E-58,  Atlanta,  QA  30333.  E-mail  to 
mhj3@cdc.gov. 

The  Director,  ^enagement  Analysis  and 
Services  Office  1  las  been  delegated  the 
authority  to  sigh  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committeeimanagement  activities,  for 
both  CDC  and  ATSDR. 

Dated:  Januari  12, 1999. 
Carolyii  J.  Ruaa^, 

Director,  Managkment  Analysis  and  Services 
Office,  Centers  f^r  Disease  Control  and 
Prevention  ICDC). 

[FR  Doc.  99-lOeB  Filed  1-14-99;  8:45  am] 

BiLUMQ  COOE  4163i-18-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Hunr^n  Genome  Research 
Instituts;  Notiee  of  Meeting 

Purusant  of  taction  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.|S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Resea)t:h. 

The  meeting!  will  be  open  to  the 
public  as  indioated  below,  with 
attendance  limnted  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  a4sistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  close  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 


and/or  contract  proposals  and  the 
discussions  could  disclose  conBdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
application  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Human  Genome  Research. 

Date:  February  22-23. 1999. 

Open:  February  22,  1999,  8:30  AM  to  12:00 
PM. 

Agenda:  Discussion  of  NHGRI  programs 
and  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda.  MD  20892. 

Closed:  February  22.  1999,  1:00  PM  to 
Adjournment  on  2/23/99. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health. 
Building  31.  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person .Elke  Jordan,  PHD,  Deputy 
Director,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health,  PHS, 
DHHS,  31  Center  Drive,  Building  31,  Room 
4B09.  Bethesda,  MD  20892,  (301]  496-0844. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  7, 1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIK 
[FR  Doc.  99-1008  Filed  1-14-99;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 


trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  February  3-4, 1999. 

Open:  February  3, 1999, 10:30  am  to  2:00 
pm. 

Agenda:  For  the  Director's  Status  Report, 
presentation  on  the  Applicability  of  the 
Freedom  of  Information  Act  to  Grant 
Recipients,  and  a  report  on  the  Intramural 
Program. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  February  3, 1999,  2:00  pm  to  5:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open:  February  4, 1999,  8:00  am  to  12:45 
pm. 

Agenda:  For  a  report  on  the  Geriatrics 
Propam  Review,  Task  Force  on  Training, 
Minority  Aging  Task  Force,  Working  Group 
on  Program  and  Research  Highlights. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  June  C.  McCann, 
Committee  Management  Officer,  Office  of 
Extramural  Affairs,  National  Institute  on 
Aging,  National  Institutes  of  Health,  7201 
Wisconsin  Avenue,  Suite  2C218,  Bethesda, 
MD  20892,  301-496-9322. 

(Catalogue  of  Federal  Domestic  Ass'<tance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  7, 1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-1004  Filed  1-14-99;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U  S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
.-uid  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  February  24-26. 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Melissa  Stick,  Phd,  Mph, 
Scientific  Review  Administrator,  NIH/ 
NIDCD/DEA/SRB,  6120  Executive  Bivd  (EPS/ 
400),  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  7, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  99-1005  Filed  1-14-99;  8:45  am) 
BILUNG  CODE  4140-01-4I 


Open:  February  17, 1999,  8:30  AM  to  10:00 
AM. 

Agenda:  The  meeting  will  be  open  for 
discussion  of  administrative  details  relating 
to  committee  business  and  program  review, 
and  for  a  report  from  the  Director,  Division 
of  Extramural  Activities,  which  will  include 
a  discussion  of  budgetary  matters. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  NW.,  Washington,  DC  20007. 

Closed:  February  17, 1999. 10:00  AM  to 
adjournment  on  February  19,  1999. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Wace;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave.  NW.,  Washington.  IX  20007. 

Contact  Person:  Justina  Schwemberger. 
Acting  Scientific  Review  Administrator. 
DEA/SRP,  NIAID,  Solar  Building,  Room 
4C20,  6003  Executive  Boulevard,  Bethesda, 
MD  20892.  301  496-8424.  js74genih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  January  7. 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
(FR  Doc.  99-1006  Filed  1-14-99;  8:45  am] 

BILUNQ  CODE  4140-01-M 


Open:  February  10,  1999,  8:00  AM  to  9:00 

AM. 

Agenda:  The  meeting  will  be  open  for 
discussion  of  administrative  details  relating 
to  committee  business  and  program  review, 
and  for  a  report  from  the  Director.  Division 
of  Extramural  Activities,  which  will  include 
a  discussion  of  budgetary  matters. 

pyace:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave,  N.W..  Washington,  DC 
20007. 

Closed:  February  10. 1999,  9:00  AM  to 
adjournment  on  February  12. 1999. 

Agenda:  To  review  and  evaluate  grant 
applications. 

^P/ace;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  N.W.,  Washington.  DC 
20007. 

Contact  Person:  Gary  S.  Madonna.  PHD. 
Scientific  Review  Administrator,  Room  4Cl2. 
Solar  Bldg..  6003  Executive  Blvd..  Bethesda. 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  January  7.  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  99-1007  Filed  1-14-99;  8:45  am) 
BiUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
lemguage  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee. 
Date:  February  17-19, 1999. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tile  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology  and 
Infectious  Diseases  Research  Committee. 
Date:  February  10-12. 1999. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  vdth 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Coihmittee:  National  Advisory 
Environmental  Health  Sciences  Council. 


1.1999. 
to  2:00  PM. 
ission  of  program  policies 


PM  to  adjournment, 
bview  and  evaluate  grant 


Date:  Februa 

Open:  9:00  i 

Agenda:  Dis 
and  issues. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciencei,  South  Campus,  Building 
101  Conferenc^  Room,  Research  Triangle 
Park,  NC  2770' 

Closed:  2:00 

Agenda:  To 
applications 

Place:  Nat.  Institute  of  Environmental 
Health  Science^,  South  Campus.  Building 
101  Conference!  Room,  Research  Triangle 
Park,  NC  277( 

Contact  Perst 
Director,  Divisij 
and  Training, 
Institute  of  En' 
NIH/PHS,  P.O. 
Park,  NC  277( 


n:  Anne  P.  Sassaman,  PHD, 
n  of  Extramural  Research 
ecutive  Secretary,  National 
ronmental  Health  Sciences, 
iox  12233,  Research  Triangle 
919/541-7723. 
(Catalogue  of  Ftderal  Domestic  Assistance 
Program  Nos.  93. 113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometiy  and  Risk  Estimation — 
Health  Risks  frton  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safelty  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  pevelopment  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  Januarir  7, 1999. 
LaVerne ).  Stri4g6eld, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  99-10#9  Filed  1-14-99;  8:45  ami 

BILUNOCOOE 


-10*9  File 

;  414i-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  UiS.C.  Appendix  2),  notice 
is  hereby  givei  i  of  the  following 
meetings. 

The  meetin)  s  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set] forth  in  sections 
552b(c)(4)  and552b{c)(6).  Title  5  U.S.C. 
as  amended.  Ijhe  grant  applications  and 
the  discussionjs  could  disclose 
confidential  tipde  secrets  or  commercial 
property  such  las  patentable  material, 
and  personal  ihforraation  concerning 
individuals  associated  with  the  grant 
applications,  tlie  disclosure  of  which 
would  constitiite  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-SSS- 
W(18). 

Date:  January  13, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PHD,  Scientiflc  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1174,  dhindsadedrg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  ET-1 
(04). 

Dote:  January  15, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718. 

This  uotice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-ET-1 
(04). 

Date:  January  18, 1999. 

Time:  4:00  PM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  19, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imftosed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  January  7, 1999. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  99-1010  Filed  1-14-99;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-02] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secret£iry  for  Community  Planning  and 
Development,  HUD. 

ACTION:  NoUce. 

SUIMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  15,  1999. 

FOR  FURTHEtt  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  niunbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  Une 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated:  January  7, 1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  99-712  Filed  1-14-99;  8:45  am) 

BiLUNO  CODE  4210-29-M 
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DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Withdrawal  of  Draft 
Programmatic  Environmental  Impact 
Statement  for  the  Proposed  Cabazon 
Resource  Recovery  Park,  Section  6 
General  Plan,  Cabazon  Indian 
Reservation,  Indio,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Draft  Environmental  Impact 
Statement  (DEIS)  (63  FR  32238,  June  12, 
1998)  for  a  proposed  general  plan  and 
master  lease  of  approximately  590  acres 
held  in  trust  by  the  federal  government 
for  the  Cabazon  Band  of  Mission  Indians 
in  Riverside  County,  California,  has 
been  withdrawn.  The  DEIS  described  a 
proposed  resource  recovery  park  and 
industrial  area  for  the  recycling,  reuse 
and  transformation  of  waste  streams  of 
various  types.  The  DEIS  was  prepared 
by  the  Bureau  of  Indian  Affairs  (BIA),  in 
cooperation  with  the  Cabazon  Band  of 
Mission  Indians  and  their 
environmental  consultants.  The  BIA 
proposes  to  issue  an  amended  DEIS  that 
addresses  specific  potential  impacts  of 
possible  subleases  and  an  expanded 
range  of  alternatives. 

DATES:  The  writhdrawal  is  effective 
February  15, 1999. 

ADDRESSES:  Address  comments  on  the 
withdrawal  to  Ronald  M.  Jaeger,  Area 
Director,  Sacramento  Area  Office, 
Bureau  of  Indian  Affairs,  2800  Cottage 
Way,  Sacramento,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  Environmental 
Protection  Specialist,  at  the  above 
address,  or  by  telephone  at  (916)  979- 
2575,  extension  254. 

SUPPLEMENTARY  INFORMATION:  The  BIA 
will  consider  all  comments  received 
during  the  commenting  period  on  the 
original  DEIS  or  at  the  public  hearing, 
in  preparing  the  amended  DEIS. 

This  notice  is  published  pursuant  to 
§  1506.6  of  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500  through  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 


Dated:  January  7, 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  DcK.  99-916  Filed  1-14-99;  8:45  am] 

BILLING  CODE  431(M)2-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  for 
the  Proposed  SouthpoInt  Power  Plant, 
Fort  Mojave  Indian  Reservation, 
Mohave  County,  AZ 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Final  Environmental 
Impact  Statement  (FEIS)  for  the 
proposed  approval  by  the  Bureau  of 
Indian  Affairs  (BIA)  of  a  lease  of 
approximately  320  acres  of  Indian  trust 
lands  on  the  Fori  Mojave  Indian 
Reservation  for  the  purpose  of 
constructing  and  operating  a  natural  gas 
fired,  500  megawatt  combined  cycle 
power  plant  and  ancillary  facilities  is 
now  available  for  final  public  review. 
The  proposed  lease  is  for  a  term  of  50 
years,  with  an  option  to  renew  for  an 
additional  15  years.  The  proposed  plant 
would  provide  electrical  power  for 
distribution  throughout  the  Western 
Area  Power  Administration  (WAPA) 
grid  to  meet  existing  demands  for 
electricity.  The  BIA  as  the  lead  agency, 
with  the  WAPA  and  the  Fort  Mojave 
Indian  Tribe  (FMIT)  as  cooperating 
agencies,  are  furnishing  this  notice 
pursuant  to  Sec.  1503.1  of  the  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1500  through  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
DATES:  Written  comments  will  be 
accepted  through  February  1, 1999.  The 
Record  of  Decision  vfill  be  issued  on  or 
after  February  16, 1999. 
ADDRESSES:  Address  comments  to  Mr. 
Wayne  Nordwall,  Area  Director,  Bureau 
of  Indian  Affairs,  Phoenix  Area  Office, 
Attn:  Environmental  Quality  Services, 
P.O.  Box  10,  Phoenix,  Arizona  85001, 
telephone  (602)  379-6750,  Fax  (602) 
379-3833. 

Copies  of  this  FEIS  may  be  obtained 
by  contacting  Mr.  Allen  Gross,  Hallock/ 
Gross  Inc.,  the  environmental 
consultant,  at  (602)  967-4356;  Ms.  Amy 


Heuslein,  BIA  Environmental  Quality 
Services,  Phoenix  Area  Office  (602) 
379-6750;  or  Ms.  Goldie  Stroup,  Realty 
Officer,  BIA  Colorado  River  Agency 
(520)  669-7141.  Copies  of  the  FEIS  have 
been  sent  to  all  agencies  and  individuals 
who  participated  in  the  scoping  process, 
attended  public  hearings,  commented 
on  the  Draft  Environmental  Impact 
Statement  (DEIS)  or  otherwise  requested 
copies  of  the  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Heuslein  at  the  address  indicated 
above  or  by  telephone  at  (602)  379- 
6750. 

SUPPLEMENTARY  INFORMATION:  Calpine 
Southpoint,  Inc.  proposes  to  construct 
and  operate  a  natural  gas  fired,  500 
megawatt,  combined  cycle  power  plant 
on  leased  land  located  in  the  east  half 
of  Section  8,  Township  17  North,  Range 
21  West,  Gila  and  Salt  River  Base  and 
Meridian,  Mohave  County,  Arizona.  In 
addition  to  the  power  plant,  there  is  a 
proposal  for  an  administrative  building 
and  parking  areas  on  a  1 5  acre 
compound,  a  30  acre  evaporation  pond, 
and  an  approximately  30  acre  storm 
water  retention  area  on  the  bluffs.  A 
buffer  area  would  be  provided  around 
the  development.  The  power  plant 
would  use  consumptively 
approximately  4,000  acre  feet  of  water 
per  year  from  the  FMIT's  allocation  of 
Colorado  River  water.  Natural  gas  would 
be  supplied  to  the  site  in  buried 
pipelines  on  rights-of-way  across 
Bureau  of  Land  Management  (BLM) 
land.  The  power  generated  by  the  plant 
could  potentially  be  wheeled  and 
distributed  b>  facilities  of  the  multi- 
state  federal  WAPA,  and  by  local 
distribution  facilities  such  as  those  of 
Arizona  Electric  Power  Cooperative, 
Needles  Electric  Company  or  Aha 
Macav  Power  Services. 

The  FEIS  describes  the  proposed 
action,  alternatives  and  the  affected 
environment,  and  evaluates  the 
anticipated  impacts  of  the  proposed 
power  plant  lease  development  project. 
The  proposed  action  is  the  BIA,  FMIT 
and  WAPA's  preferred  alternative.  It  is 
also  the  least  environmentally  damaging 
alternative,  as  documented  in  the  FEIS. 

Two  alternatives  to  the  preferred 
alternative  plus  the  no  action  alternative 
have  been  analyzed  and  evaluated  in  the 
DEIS  (May  1998)  and  FEIS.  Under 
Alternative  Two,  the  proposed  power 
plant  would  be  constructed  and 
operated  on  160  acres  in  the  east  half  of 
Section  30,  T.  18  N.,  R.  21  W.,  Gila  and 
Salt  River  Base  and  Meridian,  Mohave 
County,  Arizona.  The  site  is 
approximately  two  and  one-half  miles 
northwest  of  the  site  ot'the  preferred 
alternative.  The  size  of  the  power  plant 
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for  Alternative 


"wo  would  be  the  same 


as  that  for  the  preferred  alternative.  All 


plant  facilities, 
roads,  would  b( 


,  Bxcept  paved  access 
located  on  top  of  the 
bluffs.  Natural  ^as  would  be  available  to 
the  plant  from  t  le  same  sources  as  for 
the  preferred  all  emative,  and  would 
similarly  require  construction  of  buried 
lines  across  BU  ^  land  to  the  reservation 
boundary. 

Under  Altern  itive  Three,  the  power 
plant  would  be  Duilt  on  160  acres  in  the 
western  half  of  5ection  16,  T.  17  N.,  R. 
21  W.,  Gila  and  Sah  River  Base  and 
Meridian,  Mohj  ve  County,  Arizona. 
This  is  immedii  tely  to  the  south  of  the 
site  of  the  prefe  red  alternative,  and  is 
on  the  south  sic  e  of  the  Davis  Dam- 
Topock  Highwa  y.  The  power  plant  for 
Alternative  Thr  «  would  also  be  the 
same  size  as  tha  t  for  the  preferred 
alternative,  but  ill  plant  faciUties  would 
be  located  on  the  valley  floor.  Natural 
gas  would  be  available  to  the  site  from 
the  same  source  s  as  for  the  preferred 
alternative,  and  would  again  require  the 
construction  of  juried  pipelines  on 
rights-of-way  ac  ross  ELM  land  to  the 
reservation  bouidary. 

The  no  action  alternative  would  leave 
the  undeveloped  land  in  its  natuiral 
desert  conditioi;.  No  action  would  not, 
however,  meet  I  he  need  for  electrical 
power  to  supply  existing  demand 
locally  and  in  tl  ,e  region.  It  would  also 
reduce  the  FMI'  "s  options  for  economic 
development. 

The  BIA  has  <  fforded  other 
government  agencies  and  the  public 
ample  opporturiity  to  participate  in  the 
preparation  of  tiiis  FEIS.  In  1994,  Nordic 
Power  South  Point  I  Limited 
Partnership  entered  into  an  agreement 
with  EMIT  for  the  proposed  action.  The 
BIA  published  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  in  th^  December  1,  1994, 
Federal  Registet-,  then  held  public 
scoping  meetings  on  December  19,  and 
20, 1994,  in  Needles,  CaUfomia,  and 
Bullhead  City,  Arizona,  respectively. 

In  early  1997,|  Nordic  Power  and 
FMIT  reached  aji  agreement  to  assign 
the  proposed  le^se  to  Calpine 
Southpoint,  Incj  Further  opportunity  for 
public  participation  began  with 
publication  in  the  June  15,  1998, 
Federal  Register  of  the  Notice  of 
Availability  for  jthe  Southpoint  Power 
Plant  DEIS.  Public  hearings  followed  on 
July  15,  1998,  at  FMIT  tribal 
headquarters,  Njeedles,  California,  and 
July  16, 1998,  aj  Mojave  High  School. 
Bullhead  City,  Arizona,  in  order  to 
obtain  commen  s  from  federal,  state, 
and  local  agencies  and  from  tribal 
members  and  th  e  interested  public. 


Dated:  January  7, 1999. 
Kevin  Cover. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-917  Filed  1-14-99;  8:45  ami 
BILLING  CODE  431(M>2-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Distribution  of  Fiscal  Year  1999 
Contract  Support  Funds 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  method  of  distribution 

and  use  of  Fiscal  Year  (FY)  1999 

Contract  Support  Funds  (CSF). 

summary:  The  purpose  of  this 
announcement  is  to  issue  the  Bureau  of 
Indian  Affairs  (BIA)  administrative 
instructions  for  the  implementation  of 
PubHc  Law  (Pub.  L.)  93-638.  as 
amended.  These  administrative 
instructions  are  designed  to  provide  BIA 
personnel  with  assistance  in  carrying 
out  their  responsibilities  when 
distributing  CSF.  These  instructions  are 
not  regulations  establishing  program 
requirements. 

DATES:  The  CSF  Needs  Report  for 
ongoing/existing  contracts  and  aimual 
funding  agreements  are  due  on  July  15. 
1999. 

ADDRESSES:  Bureau  of  Indian  Affairs. 
Division  of  Self-Determination  Services. 
1849  "C"  Street.  NW.,  MS-4603-MIB. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Thomas.  Chief,  Division  of  Self- 
Determination  Services,  Telephone 
(202)  208-5727. 

SUPPLEMENTARY  INFORMATION:  A  total  of 
$114,871,000  is  available  in  the 
Operation  of  Indian  Programs  (OIP) 
amount  for  contract  support 
requirements  (excluding  construction 
requirements)  during  FY  1999. 
Congressional  language  authorizes  the 
use  of  the  total  amount  of  CSF 
($114,871,000)  available  in  FY  1999  to 
pay  costs  of  ongoing/existing  self- 
determination  and  self-governance 
awards  for  programs  under  contract/ 
compact  prior  to  FY  1999. 
Congressional  language  prohibits  the 
BIA  from  entering  into  any  new  or 
expanded  self-determination  contracts, 
grants,  or  self-governance  compacts  after 
October  21, 1998.  through  the  end  of  FY 
1999.  CSF  shall  be  added  to  awards 
made  imder  Sec.  102  and  Title  IV  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act.  as  amended. 
Awards  made  under  the  authority  of 
Sec.  103  of  this  Act  shall  not  receive 
CSF  to  meet  indirect  costs. 


Basis  for  Payment  of  CSF 

The  BIA  may  only  pay  indirect  costs 
attributable  to  programs  included  in  the 
BIA's  Pub.  L.  93-638  awards. 

BIA  will  utilize  tribal  indirect  cost 
rates  to  determine  the  amount  of  CSF  to 
be  paid  to  eligible  contracting  tribes  and 
tribal  organizations  and  eligible  self- 
governance  tribes  and  tribal  consortia. 
In  determining  legitimate  indirect  cost 
requirements,  each  area  and  self- 
governance  director  should  fund  only 
those  contracting  or  compacting  tribal 
organizations  that  have  an  approved 
indirect  cost  rate  or  indirect  cost 
proposal  currently  under  consideration 
by  the  Office  of  Inspector  General.  In 
those  instances  where  a  tribe  or  tribal 
organization  has  more  than  one 
approved  rate  or  a  current  proposal 
under  consideration  by  the  Office  of  the 
Inspector  General,  the  director  should 
use  the  most  current  rate  or  pending 
proposals  in  determining  the  amount  to 
award.  For  those  tribes  who  are  unable 
to  negotiate  an  indirect  cost  rate  because 
of  circumstances  beyond  their  control 
(i.e.,  which  do  not  have  the 
administrative  capability  to  negotiate  a 
rate),  area  contract  officers  may 
negotiate  reasonable  lump  sum  amounts 
urith  these  tribes. 

Ongoing/Existing  Contracts/Annual 
Funding  Agreements — Method  of 
Distribution 

Each  area  office  will  submit  a  CSF 
Needs  Report  to  the  Central  Office  for 
ongoing  contracts  and  annual  funding 
agreements  by  July  15,  1999.  A  final 
distribution  of  contract  support  will  be 
made  on  or  about  July  31,  1999.  CSF 
will  be  provided  to  each  area  office  from 
the  remaining  funds  available  based  on 
these  reports.  If  these  reports  indicate 
that  $114,871,000  vnl\  not  be  sufficient 
to  cover  the  entire  need,  this  amount 
will  be  distributed  pro  rata,  so  that  all 
contractors  and  compactors  receive  the 
same  percentage  of  their  reported  need. 

Should  the  amount  provid3d  for  these 
existing  contracts  and  annual  funding 
agreements  prove  insufficient,  a  tribe  or 
group  of  tribes  may  wish  to  reprogram 
funds  to  make  up  deficiencies  necessary 
to  recover  full  indirect  costs.  This  tribal 
reprogramming  authority  is  limited  to 
funds  from  within  their  Tribal  Priority 
Allocation  (TPA).  or  annual  funding 
agreement.  Congressional 
appropriation's  language  does  not 
provide  authority  for  the  BIA  to 
reprogram  funds  from  other  BIA 
programs  to  meet  any  CSF  shortfalls. 

For  accounts  other  than  OEP,  tribes  are 
not  constrained  from  recovering  full 
indirect  costs  from  within  the  overall 
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program  and  contract  support  funds 
awarded  for  each  contracted  program. 

Each  ofHce  has  been  suballotted  funds 
equal  to  85  percent  of  the  total  amount 
provided  in  FY  1998.  From  this  amount 
each  office  should  award  70  percent  of 
required  contract  support  to  each 
contract/ annual  funding  agreement 
meeting  the  criteria  established  below. 
The  amount  of  70  percent  is  authorized 
at  this  time  to  ensure  that  all  tribes 
receive  the  same  level  of  funding  should 
the  appropriations  be  insufficient  to  pay 
full  indirect  costs. 

All  contractors  and  self-governance 
tribes/consortia  with  either  an  approved 
indirect  cost  rate,  current  indirect  cost 
proposal,  or  FY  1999  approved  lump 
sum  amount  is  eligible  for  70  percent  of 
the  appropriate  total  amount  to  be  paid 
with  the  first  allotment  of  CSF  in  FY 
1999.  After  the  second  allotment  of  CSF 
is  made  (approximately  July  31,  1999) 
all  contractors  and  self-governance 
tribes/consortia  should  again  receive 
their  pro  rata  share  of  CSF,  based  on  the 
amount  provided  at  that  time. 

An  ongoing/existing  contract  or 
annual  funding  agreement  is  defined  as 
a  BIA  program  operated  by  the  tribal 
contractor  or  compactor  on  an  ongoing 
basis  which  has  been  entered  into  prior 
to  the  current  fiscal  year.  An  increase  or 
decrease  in  the  level  of  funding  from 
year  to  year  for  such  contracts  or  annual 
funding  agreements  would  not  affect  the 
designation  of  such  contracts  or  annual 
funding  agreements  as  being  ongoing. 
An  assumption  of  additional  BIA 
program  responsibilities  would  be 
required  to  trigger  a  change  in 
designation  and  is  prohibited  during 
this  fiscal  year  in  accordance  with  the 
following  language: 

Sec.  328.  Notwithstanding  any  other 
provision  of  law,  none  of  the  funds  in  this 
Act  may  be  used  to  enter  into  any  new  or 
expanded  self-determination  contract  or 
grant  or  self-governance  compact  pursuant  to 
the  Indian  Self-Determination  Act  of  1975,  as 
amended,  for  any  activities  not  previously 
covered  by  such  contracts,  compacts  or 
grants.  Nothing  in  this  section  precludes  the 
continuation  of  those  specific  activities  for 
which  self-determination  and  self- 
governance  contracts  and  grants  currently 
exist  or  the  renewal  of  contracts,  compacts 
and  grants  for  those  activities; 
implementation  of  section  325  of  Public  Law 
105-83  (111  Stat.  1597);  or  compliance  with 
2S  U.S.C.  2005. 

Criteria  for  Determining  CSF  Need  for 
Ongoing/Existing  Contracts/Annual 
Funding  Agreements 

CSF  for  ongoing  and  existing 
contracts/ annual  funding  agreements 
will  be  determined  using  the  following 
criteria: 


1.  All  TPA  contracted  programs  or 
those  programs  included  in  aimual 
funding  agreements  in  FY  1998  and 
continued  in  FY  1999,  including 
contracted  or  annual  funding  agreement 
programs  moved  to  TPA  in  FY  1999, 
such  as  New  Tribes,  Housing 
Improvement  Program,  and  Road 
Maintenance. 

2.  Direct  program  funding  increases 
due  to  inflation  adjustments  and  general 
budget  increases. 

3.  TPA  programs  started  or  expanded 
in  FY  1999  that  are  a  result  of  a  change 
in  priorities  from  other  already 
contracted/aimual  funding  agreement 
programs. 

4.  CSF  differentials  associated  with 
tribally-oi>erated  schools  that  receive 
indirect  costs  through  the  application  of 
the  administrative  cost  grant  formula. 
These  differentials  are  to  be  calculated 
in  accordance  with  the  criteria 
prescribed  in  the  Choctaw  decision 
dated  September  18, 1992,  issued  by  the 
Contracting  Officer,  Eastern  Area  Office. 
Copies  of  this  decision  can  be  obtained 
by  calling  the  telephone  number 
provided  in  this  announcement.  Tribes 
that  received  differential  funding  under 
this  category  in  FY  1998  are  eligible  to 
receive  funding  fi-om  this  account  in  FY 
1999.  Tribes  that  did  not  receive 
differential  funding  under  this  category 
in  FY  1998  would  not  be  eligible  for 
funding  in  FY  1999  due  to  the 
Congressional  language  prohibiting  new 
and  expanded  contracts  in  FY  1999. 

5.  CSF  will  be  distributed  to  the 
Office  of  Self-Governance  for  ongoing 
annual  funding  agreements,  on  the  same 
basis  as  area  offices. 

6.  Funds  available  for  Indian  Child 
Welfare  Act  (ICWA)  programs  or 
reprogrammed  fi-om  ICWA  to  other 
programs  will  be  considered  ongoing  for 
the  purposes  of  payment  of  contract 
support  costs. 

7.  The  use  of  CSF  to  pay  prior  year 
shortfalls  is  not  authorized. 

8.  Programs  funded  from  sources 
other  than  those  listed  above  that  were 
awarded  in  FY  1998  and  are  to  be 
awarded  in  FY  1999  is  considered  as 
ongoing. 

Dated:  December  21, 1998. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  99-915  Filed  1-14-99;  8:45  am) 

BILUNG  CODE  4310-02-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-020-09-1 220-00-241  A] 

Notice  Of  Availability  of  the  Squirrel 
River  Final  Environmental  Impact 
Statement 

summary:  The  Northern  Field  Office  of 
the  Bureau  of  Land  Management  in 
Alaska  has  prepared  a  final 
environmental  impact  statement  on  a 
proposal  to  make  the  Squirrel  River, 
located  in  northwestern  Alaska,  a 
component  of  the  national  wild  and 
scenic  rivers  system.  The  Final  EIS  is 
available  January  15,  1999.  The  Wild 
and  Scenic  Rivers  Act  identifies  the 
Squirrel  River  in  section  5(a),  and 
requires  the  Department  of  the  Interior 
to  conduct  a  study  on  the  suitability  of 
the  river  as  a  worthy  addition  to  the 
national  system.  That  authority  was 
delegated  to  the  BLM.  Draft  and  final 
environmental  impact  statements  have 
been  prepared  because  the  National 
Environmental  Protection  Act  calls  for 
their  preparation  whenever  a  proposal 
results  from  a  study  process  required  by 
statute. 

DATES  AND  LOCATIONS:  Written 
comments  must  be  received  or 
postmarked  on  or  before  February  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

General  information:  Sus£in  Will,  (907) 
474-2338 

Technical  information:  Lon  Kelly,  (907) 
474-2368 

In  Kiana  and  Kotzebue:  Randy  Meyers, 
(907) 442-3430 

SUPPLEMENTARY  INFORMATION:  An 
electronic  version  of  the  document  is 
available  on  the  Internet  at:  http:// 
aurora.ak.blm.gov/squirrel. 

Copies  of  the  Final  Environmental 
Impact  Statement  can  be  obtained  by 
writing  to:  Bureau  of  Land  Management, 
1150  University  Ave.,  Fairbanks,  AK, 
99709-3899;  or  by  calling  l-flOO-437- 
7021  or  (907) 474-2200.     . 

Dated:  Januarys,  1999. 
Lon  Kelly, 

Squirrel  River  Coordinator,  BLM- Alaska. 

Northern  Field  Office. 

[PR  Doc.  99-941  Piled  1-14-99;  8:45  ami 

BILUNG  CODE  4310-JA-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Laid  Management 
[CA-067-1990;  CA~40204] 

Amendment 

agency:  Bures  u  of  Land  Management, 

Interior. 

ACTION:  Amen  iment. 


summary:  In  tie  Federal  Register  of 
December  28, 1998  (Vol.  63,  Number 
248),  a  notice  y/as  published.  This 
amends  that  nbtice.  Because  of 
expressed  interest,  the  public  comment 
period  is  extertded  to  March  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Maity  ot  Thomas  Zale  at  (760) 
337-4400. 

Dated:  Januar '  3.  1999. 
Elajm  Briggs, 

Acting  Field  Mai  lager. 

|FR  Doc.  99-98S  Filed  1-14-99;  8:45  am] 

WLUNO  CODE  43iaMO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-030-1 060-04] 

Intent  To  Rembve  Wild  Horses 

AGENCY:  Burea^  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  remove  wild 

horses. 


SUMMARY:  Peri(  )dic  removals  of  wild 
horses  are  nec«  issary  in  order  to 
maintain  a  thriving  natural  ecological 
balance  on  theipublic  rangelands.  These 
removals  are  intended  to  bring  the 
populations  dqwn  to  the  established 
AML  (Approp^ate  Management  Levels). 
These  AML's  were  established  through 
the  planning  process  as  a  result  of 
monitoring  and  analysis  of  data  in 
accordance  wi^  the  National 
Environmental  Policy  Act  and  BLM 
Policies.  This  aocument  serves  as  a 
Notice  of  Inteiy  to  remove  excess  wild 
horses  from  thi  following  Herd 
Management  Aireas  (HMA)  and  from 
areas  outside  Herd  Management  Areas. 

Rock  Springs  ^ield  Office 

HMA  Divide  Basin — remove  266  of  an 
estimated  681.  AML  is  500  with  a  range 
of  415-600.  This  action  would  reduce 
the  population  to  the  lower  end  of  the 
range.  Begin  approximately  February  15, 
finish  November  15.  Decision  Record 
EA#  WY-048-EA3-87  dated  May  19, 
1993.  I 

Salt  Wells  CJsek  HMA— remove  362 
from  an  estimaied  population  of  888. 
AML  is  365  and  this  action  would  bring 


the  population  closer  to  AML.  Begin 
approximately  February  15,  finish 
November  15.  Decision  Record  EA# 
WY-048-EA3-87  dated  May  19,  1993. 

Little  Colorado  HMA — remove  70  of 
an  estimated  population  of  147.  AML  is 
100  and  this  action  would  reduce  the 
herd  to  77  horses  or  23  below  AML. 
Begin  approximately  February  15,  finish 
approximately  November  15.  Decision 
record  EA#  WY-048-EA3-87  dated  May 
19,  1993. 

White  Mountain  HMA — remove  150  of 
an  estimate  population  of  376.  AML  is 
250  and  this  action  would  reduce  the 
herd  to  226  horses  or  24  below  AML. 
Begin  approximately  February  15,  finish 
approximately  November  15.  Decision 
Record  EA#  WY-048-EA3-87  dated 
May  19, 1993. 

Areas  Outside  HMAs — remove  152  of 
152  horses.  This  action  would  remove 
all  horses  outside  HMAs.  Begin 
approximately  February  15,  finish 
approximately  November  15.  Decision 
Record  EA#  WY-04&-EA3-87  dated 
May  19. 1993. 

Weather  conditions  and  other 
logistical  considerations  may  dictate 
when  actual  removal  operations  take 
place.  The  dates  indicated  are 
approximate,  and  removal  may  take 
place  in  any  of  the  HMAs  listed  above 
during  anytime  of  the  year  v«th  the 
exception  that  gathers  will  not  take 
place  between  April  16  and  July  7,  since 
this  is  foaling  season  in  Wyoming. 
Numbers  are  approximate  and  will  be 
finalized  by  aircraft  census  to  be 
conducted  during  January/February 
1999.  All  actions  are  in  conformance 
with  Bureau  of  Land  Management 
Policy,  documents  listed  above,  and 
current  monitoring  data.  These  actions 
represent  no  new  decisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Weynand.  Assistant  Field 
Manager,  Rock  Springs  Field  Office.  280 
Hwy.  191  North,  Rock  Springs, 
Wyoming  82901,  (307)  352-0246. 
lohn  S.  McKee. 
Field  Manager. 

(FR  Doc.  99-6  Filed  1-14-99;  8:45  am] 
ULUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Memorandum  of  Understanding  (MOU) 
Between  the  Minerals  Management 
Service  and  the  United  States  Coast 
Guard 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice. 


SUMMARY:  Minerals  Management  Service 
(MMS)  and  the  United  States  Coast 
Guard  (USCG)  have  updated  their  MOU 
concerning  responsibilities  for  offshore 
facilities.  The  update  was  necessary  to 
add  responsibilities  associated  wdth 
floating  facilities,  the  Oil  Pollution  Act 
(OPA),  and  civil  penalties. 
DATES:  The  effective  date  of  the  MOU  is 
December  16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Gould,  MMS  at  (703)  787-1616  or  Rajiv 
Khandpur,  USCG  at  (202)  267-0494. 
SUPPLEMENTARY  INFORMATION:  In  August, 
1989  the  MMS  and  the  USCG  signed  an 
MOU  that  outlined  responsibilities 
associated  with  facilities  located  on  the 
Outer  Continental  Shelf  (OCS).  The 
purpose  was  to  minimize  duplication, 
and  to  promote  consistent  regulation  of 
these  facilities.  The  use  of  floating 
facilities  and  responsibilities  assigned 
by  OPA  created  a  need  to  update  the 
MOU.  Therefore,  on  January  5. 1998, 
MMS  and  USCG  published  an  update  of 
the  1989  MOU  (63  FR  256)  for  public 
comment.  We  analyzed  those  comments 
and  we  revised  the  MOU  as  shown  in 
Appendix  A.  We  appreciate  the 
excellent  comments  and  suggestions 
that  we  received. 

We  are  now  implementing  the  MOU. 
The  following  is  a  sample  list  of  actions 
that  we  will  be  considering  in  the 
process: 

•  Review  the  standards  of  both 
agencies  for  consistency; 

•  Determine  the  need  for  legislative 
changes  to  improve  efficiency  and 
clarify  the  jurisdiction  for  floating 
facilities; 

•  Determine  how  to  make  a  smooth 
transition  of  duties; 

•  Determine  how  the  certified 
verification  agent  program  will  function; 

•  Focus  on  our  inspection  programs 
to  eliminate  duplication; 

•  Work  on  safety  management 
including  accident  investigations  to 
promote  safe  practices; 

•  Implement  the  civil  penalties 
process  set  out  in  the  MOU; 

•  Continue  to  work  on  single  point 
reporting; 

•  Communicate  electronically; 

•  Improve  the  process  of  reporting 
and  collecting  incident  data; 

•  Share  incident  data  to  prevent 
accidents,  particularly  fatalities; 

•  In  the  rare  cases  when  both 
agencies  are  conducting  a  review  (i.e.. 
Design,  fabrication,  installation  of  non- 
ship-shape  floating  facilities),  determine 
how  the  process  will  work;  and 

•  Coordinate  more  research  efforts  for 
safety  and  oil  spill  prevention  and 
response. 

We  will  be  forming  many  teams  with 
participants  from  MMS.  USCG,  and 
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industry  to  ensure  that  implementation 
of  the  MOU  is  provides  the  most 
efficient  and  effective  means  to  manage 
offshore  oil  and  gas  development.  We 
also  plan  to  have  meetings/workshops 
during  the  MOU  implementation 
process.  The  current  requirements  for 
each  agency  will  remain  in  effect  imtil 
new  regulations  implementing  the  MOU 
are  promulgated. 

Dated:  January  8, 1999. 

Carolita  Kaliaur, 

Associate  Director  for  Offshore  Minerals 
Management. 

Appendix  A — Memorandum  of 
Understanding  Between  Minerals 
Management  Service,  U.S.  Department  of  the 
Interior  and  United  States  Coast  Guard,  U.S. 
Department  of  Transportation 

la.  Purpose 

This  Memorandum  of  Understanding 
(MOU)  defines  the  responsibilities  of  the 
Minerals  Management  Service  (MMS)  and 
the  United  States  Coast  Guard  (USCG) 
relating  to  managing  the  activities  of 
MODU's,  fixed,  and  floating  systems.  It  is 
designed  to  minimize  duplication  and 
promote  consistent  regulation  of  facilities 
under  the  jurisdiction  of  both  agencies.  This 
MOU  does  not  apply  to  deepwater  ports  as 
licensed  by  the  Secretary  of  Transportation 
under  the  Deepwater  Port  Act  of  1974,  as 
amended. 

lb.  Scope 

This  MOU  covers  oil  and  gas  activities 
located  in  the  Outer  Continental  Shelf  (OCS). 
However,  oil-spill  preparedness  is  for 
facilities  located  seaward  of  the  coast  line, 
unless  noted  otherwise.  Certificates  of 
financial  responsibility  are  for  certain 
facilities  located  in  the  OCS  and  the  State 
waters  included  in  the  definition  of  Covered 


Offshore  Facility  found  at  30  CFR  253.3.  An 
MOU,  dated  February  3, 1994,  among  the 
Departments  of  Transportation  and  the 
Interior  and  the  Environmental  Protection 
Agency  established  jurisdictional 
responsibilities  for  facilities  located  both 
seaward  and  landward  of  the  coast  line. 

n.  Definitions 

For  purposes  of  this  MOU,  the  following 
defmitions  apply: 

Act— The  OCS  Lands  Act  (OCSLA) — 13 
U.S.C.  1331  etseq. 

Coast  Line — ^The  line  of  ordinary  low  water 
along  that  portion  of  the  coast  that  is  in  direct 
contact  with  the  open  sea  and  the  line 
marking  the  seaward  limit  of  inland  waters, 
as  deflned  by  the  Submerged  Lands  Act  (43 
U.S.C.  1301  (c)). 

Outer  Continental  Shelf— The  submerged 
lands  that  are  subject  to  the  Act. 

OCS  Activity— \ny  activity  in  the  OCS 
associated  with  exploration,  development, 
production,  transporting,  or  processing  of 
OCS  mineral  resources  including  but  not 
limited  to  oil  and  gas. 

OCS  Facility — Any  artificial  island, 
installation,  pipeline,  or  other  device 
permanently  or  temporarily  attached  to  the 
seabed,  erected  for  the  purpose  of  exploring 
for,  developing,  producing,  and  transporting 
resources  from  the  OCS.  This  term  does  not 
include  ships  or  vessels  for  transporting 
produced  hydrocarbons.  The  following  are 
types  of  OCS  facilities: 

1.  Fixed  OCS  Facility— A  bottom-founded 
OCS  facility  permanently  attached  to  the 
seabed  or  subsoil  of  the  OCS,  including 
platforms,  guyed  towers,  articulated  gravity 
platforms,  and  other  structures.  This 
definition  also  includes  gravel  and  ice 
islands  and  caisson-retained  islands  engaged 
in  OCS  activities  used  for  drilling, 
production,  or  both. 

2.  Floating  OCS  Facility— A  buoyant  OCS 
facility  securely  and  substantially  moored  so 


that  it  cannot  be  moved  without  a  special 
effort.  This  term  includes  tension  leg 
platforms,  spars,  semisubmersibles  and 
shipshape  hulls. 

3.  Mobile  Offshore  Drilling  Units 
(MODU's) — Vessels  capable  of  engaging  in 
drilling  operations  for  exploring  or  exploiting 
subsea  oil,  gas,  or  mineral  resources. 

OPA— The  Oil  Pollution  Act  of  1990  (Pub. 
L.  101-380). 

Regional  Director  (RD)—The  MMS  officer 
delegated  the  responsibility  and  authority  for 
a  region  within  MMS.  The  USCG  referrals  for 
violations  occurring  in  a  particular  MMS 
Region  would  be  made  to  that  MMS  Region's 
RD. 

Regional  Supervisor  (RS)— The  MMS 
officer  (or  the  authorized  representative)  in 
charge  of  operations  within  a  Region. 

Vessel — Every  description  of  watercraft  or 
other  artificial  contrivance  used,  or  capable 
of  being  used,  as  a  means  of  transportation 
on  the  water.  This  term  does  not  include 
atmospheric  or  pressure  vessels  used  for 
containing  liquids  or  gases. 

Violation — Failure  to  comply  with  the 
OCSLA,  any  regulations,  or  the  terms  or 
provisions  of  leases,  licenses,  ptermits,  or 
rights-of-way  issued  under  the  OCSLA. 

m.  Responsibilities 

The  following  table  lists  the  lead  agency 
for  system  responsibilities  associated  with 
MODU's  and  fixed  and  floating  OCS 
facilities.  Other  agency  roles  are  identified 
where  applicable.  The  lead  agency  is 
responsible  for  coordinating  with  the  other 
agency  as  appropriate.  The  attachments  to 
the  table  list  the  typical  equipment  that  is 
included  in  the  system. 

The  MMS  and  USCG  will  work  together  to 
develop  the  standards  necessary  to 
implement  this  MOU.  Where  the  agencies 
have  overlapping  responsibilities,  they  will 
work  together  to  minimize  duplication. 


Item 

System 

Sut>-system 

Lead  agency 

Ottier  agency  role/comments 

MPDU 

Fixed 

Floating 

1  

Design  &  Oper- 
ating Over- 
view/Plan. 

Deepwater  Op- 
erating Plan. 

Design  Basis 
Document 

Design,  fab- 
rication, and 
installation 
verification 
plans. 

Structural  in- 
tegrity, modi- 
fications for 
construction 
and  repair 
requirements. 

N/A 

USCG 

N/A 

USCG 

MMS 

N/A 

MMS 

MMS 

MMS 

USCG 

MMS 

MMS& 
USCG 

l.a 

Where  required. 

l.b 

1.0  

Section  applies  to  MMS's  Certified  Verification  Agent  (CVA) 
Program. 

USCG  responsibMlities  for  fatxication,  installation,  and  inspec- 
tion of  floating  units  are  found  in  33  CFR  Sutx;hapter  N. 
MMS  responsitMJities  are  found  in  30  CFR  Subpart  1.  USCG 
and  MMS  will  each  review  the  design  of  the  turret  and  tur- 
ret/hull interface  structure  for  ship-shape  floating  facilities. 
All  other  aspects  of  the  design  and  fat)rication  of  all  ship- 
shape floating  facilities  will  receive  only  USCG  review.  All 
design,  fabrication,  and  installation  activities  of  all  non-ship- 
shape floating  facilities  will  be  reviewed  by  both  agencies. 

2 

2.a 

Structural  In- 
tegrity. 
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Item 
2.b 

2.C  

3 

4 

4.a 

4.b 

4.C  

5 

6 

7 

8 

9 

9.a  ...... 


System 


Sub-system 


Lead  agency 


MODU 


Fixed        Floating 


Other  agency  role/comments 


Flo^ng  Stabii- 

itr. 
Stalon  Keep- 
ing- 


Driling,  Com- 
pietlon,  Well 
Servicing  & 
vyor1<over. 

Prolluction  


Pipeline  Oper- 
ations and 
Components. 

Lightering 
Equipment  & 
Procedures. 

Utility  Systems 


9.b 

9.C 
9.d 

9.e 

9.1  . 

9.g 

9.h 
9.1  . 


Design  envi- 
ronmental 
conditions. 


Risers  (drilling, 
production, 
and  pipeline). 


Foundations  ... 

Mooring  and 
tettiering 
systems. 

Dynamic  posi- 
tioning. 


Boilers,  pres- 
sure vessels, 
waste  heat 
recovery 
(from  any 
engine  ex- 
haust), water 
heaters  arxi 
other  piping 
or  machinery. 

High  pressure 
(H.P.) 
washdown. 


Seawater  sup- 
ply. 

Compressed 
air. 


Potable  wash 
arxj  sanitary 
water. 

Sewage  unit  & 
piping. 

Diesel  fuel 

Bilge  &  ballast, 
including 
pumps  and 
related  con- 
trol systems. 

Fuel  gas  from 
well. 


USCG 


MMS 


USCG 


USCG 
USCG 


USCG 
MMS 

MMS* 

MMS 
USCG 

USCG 


USCG 

USCG 
USCG 

USCG 

USCG 

USCG 
USCG 

MMS 
USCG 


MMS 

MMS 
N/A 


MMS 
MMS 


N/A 
MMS 

MMS 

MMS 
USCG 

MMS 


MMS 

USCG 
MMS 

USCG 


MMS 
USCG& 
MMS 

USCG 

MMS 


MMS 


MMS 


USCG 


USCG 


MMS 

MMS 
MMS 

USCG 

USCG 

MMS 

N/A 

MMS 


MMS 
USCG 


MMS 

USCG 

USCG 

MMS 

USCG 

USCG 

USCG 
USCG 


MMS 
USCG 


Establishes  in-place  design  environmental  criteria. 


Establishes  design  environmental  criteria  for  intact  and  dam- 
age stability. 

Some  pipeline  risers  may  be  subject  to  the  Research  and 
Special  Programs  Administration's  (RSPA)  jurisdiction. 

USCG  reviews  and  approves  stat>ility  and  sends  copies  to 
MMS. 


USCG  is  not  responsible  for  site  specific  mooring  analyses. 


See  Attachment  A  for  description  of  Drilling,  Completion,  Well 
Servicing  &  Wori<over  Systems. 


See  Attachment  B  for  description  of  Production  Systems. 
'Production  equipment  is  not  normally  installed  on  a 
MODU.  However,  such  equipment  may  be  installed  for  a  fi- 
nite time  and  designed  for  removal.  In  such  cases,  MMS  is 
the  lead  agerx:y. 

Note:  Certain  pipelines  are  subject  to  MMS  MOU(s)  with 
RSPA. 


Listed  equipment/systems  not  supporting  drilling  or  produc- 
tion. 


Listed  equipment/systems  supporting  drilling  or  production. 
Listed  system  components  and  piping  not  supporting  drilling 
or  production. 

Listed  system  components  and  piping  si^sporting  drilling  or 
production. 


Listed  system  components  and  piping  not  supporting  drilling 

or  production. 
Listed  system  components  and  piping  supporting  drilling  or 

production. 


For  MODU's  and  floating  facilities,  wtien  powering  drilling  and 

production  systems. 
For  MODU's  aixJ  floating  facilities,  wtien  powering  emergency 

and  ship-service  systems. 
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Item 


10  .. 

11  ., 

12  .. 
12.a 

2.b  . 

13  .. 
13.a 

13.b 
13.C 

13.d 

14  .. 

14.a 
I4.b 

14.C 

14.d 

15  .. 

16  .. 

17  .. 
I7.a 

17.b 


18 


System 


Elevators  for 
Personnel. 

Aircraft  Land- 
ing and  Re- 
fueling. 

Fire  Protection 


Safety  Systems 


Electrical  De- 
sign & 
Equipment. 


Aids  to  Naviga- 
tion. 

Communicatio- 
ns 

Pollution  Pre- 
vention. 


Cranes  and 
Material 
Handling 
Equipment. 


Sub-system 


Decks,  fuel 
handling, 
and  storage. 

Fire  protection, 
detection, 
and  extin- 
guishing. 

Structural  fire 
protection  for 
accommoda- 
tions. 


Emergency 
shut-down 
systems. 

Gas  detection 

Drilling,  pro- 
duction, well- 
control  safe- 
ty, and  shut- 
down sys- 
tems. 

General  alarm 


Production 


Drilling  sys- 
tems. 


Emergency 
lighting 
power  gerv 
eration  and 
distribution. 

Hazardous 
areas  classi- 
fication. 


Lead  agency 


MODU 


Pollution  not 
associated 
with  vessel 
transfers. 

Petroleum  and 
other  product 
transfers  to 
and  from  a 
vessel  (in- 
cludes 
lightering  of 
produced  hy- 
drocartxMis). 


USCG 


USCG 


USCG 


USCG 


MMS 


Mf^S 
MMS 


USCG 

MMS* 
USCG 

USCG 

USCG 

USCG 
USCG 

USCG 


MMS 
USCG 


Fixed 


USCG 
MMS 

USCG 

USCG 


MMS 


MMS 
MMS 


USCG 

MMS 
MMS 

USCG 

MMS 

USCG 
USCG 

USCG 


MMS 
USCG 


Floating 


USCG 
USCG 

USCG 
USCG 


MMS 


MMS 
MMS 


USCG 

MMS 
USCG 
MMS* 
USCG 


MMS  and 
USCG 

USCG 

USCG 


USCG 


MMS 
USCG 


Other  agency  role/comments 


See  Attachment  C  for  description  of  Fire  Protection,  Detec- 
tion, and  Extinguishing.  Excludes  MMS-regulated  safety 
systems. 


Includes  interfaces  t>etween  fire  protection  systems  and  MMS 
regulated  safety  systems. 

For  MMS  required  systems.  Excludes  "remote  stopping  de- 
vices" required  for  USCG-regulated  systems. 


Includes  public  address  system  when  integrated  with  general 
alarm  system. 


See   Attachment   B   for  definition   of   Production   Systems. 

'Same  comment  as  item  #6. 
See  Attachment  A  for  definition  of  Drilling  Systems. 

*MMS  is  the  lead  agency  for  drilling  equipment  installed  for  a 
finite  time  and  designed  for  removal. 


MMS  and  USCG  will  wori(  on  common,  logical  standards  to 
minimize  duplication  of  effort  for  irvjustry. 


Gart>age  and  plastics  per  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships  MAR  POL  73/78. 


Other  Pollution. 
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Item 
I8.a  .... 

18.b  .... 

19 

19.a  .... 

19.b  .... 

20 

21  

21  .a  .... 

21  .b  .... 

22 

23  

23.a  .... 

23.b  .... 

24  

24.a  .... 
24.b  .... 

24.C  

24.d  .... 


System 


SiA-system 


Lead  agency 


MOOU        Fixed         Floating 


Other  agency  role/comments 


Vef  itilation 


Life  Saving 
E  quipment. 

Wo  Itplace 
Safety  and 
health. 


Liviig 


Quarters 
Accom- 

riodation 

SJpaces. 
Ar- 

ringements. 


and , 


Mis  ::ellaneous 
S  ystems  and 
C  perational 
Fequire- 
nients. 


Crane  design, 
certification, 
and  oper- 
ations. 

Other  Material 
Handling 
Equip. 

Accommoda- 
tions and 
machinery 
spaces. 

Areas  other 
than  accom- 
modations or 
machinery 
spaces. 


Personnel  pro- 
tection 
equipment. 

Hazardous  ma- 
terial storage 
&  harxJIing 
(other  than 
produced  hy- 
drocarbons). 


Access/egre<!s 
&  means  of 
escape. 

Safety  plan, 
fire  control  or 
fire  equip- 
ment, and 
lifesaving 
equipment 
plans. 


Stiuctural  in- 
spection re- 
quirements. 


Personnel  re- 
quirements 
for  marine 
and  lifesav- 
ing oper- 
ations. 

Emergency 
evacuation 
plans. 

Drills — fire, 
abandon, 
and  lifeboat 


USCG 
USCG 
USCG 
USCG 

USCG 

USCG 
USCG 


USCG 


USCG 


USCG 


USCG 


USCG 


USCG 


USCG 


MMS 
MMS 
USCG 
MMS 

USCG 

USCG 
USCG 


USCG 


USCG 
USCG 


MMS 


USCG 


USCG 


USCG 


USCG 
USCG 
USCG 
MMS 

USCG 

USCG 
USCG 


USCG 


USCG 
USCG 


USCG 


USCG 


USCG 


USCG 


Includes  permanent  and  temporary  units  design  &  arrange- 
ment 


Supplements  list  of  above  mentioned  systems. 


USCG  will  copy  MMS  on  approvals  and  compliance  records. 
MMS  recommends  that  USCG  at  least  meet  the  require- 
ments of  ttie  American  Peti'oleum  Institute's  Recommended 
Practice  2A  (API-RP2A) — Planning,  Designing,  and  Corv 
structing  Fixed  Offshore  Platforms  Working  Stress  Design. 
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Item 


24.6 

24.f 

24.g 

24.h 

24.i 

24.J 


System 


25  ... 
25.a 


25.b 


25.C 


25.d 


26 


Sut>-system 


Investigation— 
Lead  Re- 
sponsibility: 


27 


Administer 
Shutdown  or 
Resumption 
of  Operation 
of  a  Facility. 

Safety  Analysis 


Inspection  and 
testing  of  all 
production 
and  drilling 
equipment. 

Inspection  and 
testing  of 
marine  and 
lifesaving 
equipment. 

Well-head  & 
platform  re- 
moval (de- 
commission- 
ing)- 

Safe  welding, 
buming  and 
hot  tapping. 

Diving  oper- 
ations & 
equipment 

H2S  contin- 
gency plan 
(including 
equipment, 
control,  and 
detection 
systems). 


Oil  Pollution  re- 
portable 
under  the 
Outer  Con- 
tinental Shelf 
Lands  Act 
(OSCLA). 

Oil  Pollution 
under  the 
Clean  Water 
Act(CWA 
impact). 

Incidents  in- 
volving sys- 
tems under 
USCG  juris- 
diction. 

Incidents  in- 
volving sys- 
tenns  under 
MMS's  juris- 
diction. 


Lead  agency 


Safety  analysis 
of  industrial 
systems. 


MODU       Fixed         Floating 


MK^S 

USCG 

MMS 

t^MS 

USCG 

I^I^S 


MMS 

USCG 

MMS 

MMS 

USCG 

MMS 


MMS 

USCG 

MMS 

MMS 

USCG 

MMS 


Ott>er  agency  role/comments 


Includes  hydrogen  sulfide  gas  (H2S). 


MMS 


USCG 


USCG 


MMS 


MMS 


USCG 


MMS 


USCG 


USCG 


MMS 


MMS 


MMS 


MMS 


USCG 


USCG 


MMS 


MMS 


MMS 


Includes  H2S  personnel  protection  equipment. 


Agencies  to  consolidate/standardize  and  eliminate  duplication 
In  reporting  and  data-collection  requirements  (see  section 
VIII  of  this  MOU). 

Addresses  oil  pollution  reportable  under  OSCLA. 


Conduct  preliminary  assessments  and  follow-on  actions  in  ac- 
cordance with  the  National  Contingency  Plan  and  investiga- 
tion into  violation-of  CWA. 


See  Section  V,  Para  C.2  of  this  MOU  for  the  Federal  On 
Scene  Coordinator  (FOSC)  responsibility  for  spill  response. 


For  MODU's  see  the  requirements  of  46  CFR  58.60-1 1  and 
58.60-13. 


Attachment  A— Drilling,  Completion,  Well 
Servicing  and  Workover  Systems 

System  requirements  for  operating  the 
following  equipment  and  systems: 
— Drilling,  production,  and  workover  risers 
— Blowout  prevention  equipment  and  control 
systems 


-Drilling  system  and  related  relief  valves, 
vent  system,  pressure  vessels  and  piping, 
pumps,  water  systems,  safety  systems, 
cementing  systems,  and  circulating 
systems 

-Riser  and  guideline  tensioning  systems 

-Motion  compensation  systems 

-Instruments  and  controls 


— Atmospheric  vessels  and  piping 

— Fitness  of  the  Drilling  Unit 

— Lifting  and  hoisting  equipment  associated 

with  the  derrick 
— Cementing  systems 
— Circulating  systems,  inc^ading: 

pipes  and  pumps  for  muJ; 

shale  shakers;  desanders; 
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degassers. 
— Structures  in(^luding  derrick  and  sub- 
structure 

— Bulk  material  storage  and  handling  systems 
— Other  pressur  zed  systems  designed  for 
industrial  c  aerations 

Attachment  B — Production  Systems 

Includes  but  not  limited  to  the  following 
equipment:        I 

— Hydraulic  systems 

— Connections  between  production  and 

workover  (industrial)  systems 
— Production  safety  systems  including 

subsurface  anti  surface  well  control 
— Relief  valves,  relief  headers,  vent  and  flare 

systems 
— Production  w^Us  and  wellhead 
— Well-handling  equipment  (contract  drilling 

rig)  1 

— Instrumentation ,  controls,  and 

measurement  (including  oil  and  gas)s 
^3as  compressK>n 
— Process  systei$  and  related  pumps 
— Odorization  fctr  gas  piped  into  enclosures 
— Process  systerf  and  related  pressure  vessels 

and  piping      I 
— Process  system  and  related  heat 

exchangers,  including  waste  heat  recovery 

units 
— Chemical  injection  and  treatment  systems 

Attachment  C — fire  Protection,  Detection 
and  Extinguishisg 

Includes  the  fallowing  equipment: 
— Deluge  systems  in  the  wellbay  area 
— Firewater  pumps,  piping,  hose  reel  and 

monitor  equiplnent 
— Foam  extinguilhing' equipment 
— Fixed  gaseous  extinguishing  equipment 

(carbon  dioxide(C02)  and  halon 

alternatives] 
— Fixed  watermist  extinguishing  equipment 
— Portable  and  stmi-portable  extinguishers 
— Fire  and  smokf  detection  (excludes 

interfaces  to  MMS  regulated  safety 

systAns) 


IV.  QvU  Peiialti« 

The  USCG  reports  violations  of  OCSLA 
statutes  or  regulations  that  may  result  in  civil 
penalty  action  toMMS.  The  USCG  will 
investigate  and  dbcument  OCSLA  based 
violation  cases  according  to  the  procedures 
in  33  CFR  140.4Q  with  the  following 
clarification: 

1.  The  cognizant  Officer-in-Charge,  Marine 
Inspection  (OCMl)  makes  the  determination 
whether  a  violation  "constitutes  or 
constituted  a  threat  of  serious,  irreparable,  or 
immediate  harm.r  If  the  OCMI  determines: 

a.  That  it  does,  then  the  OCMI  will  refer 
the  case  to  MMS  end  recommend  that  a  civil 
penalty  be  assessed. 

b.  That  it  does  not,  then  the  OCMI  will 
establish  a  reasonable  time  for  the  violator  to 
fix  the  problem.  The  OCMI  may  do  this  in 
consultation  wili^  MMS,  particularly  on 
matters  in  which  MMS  has  expertise  or 
knowledge  of  indlustry  practice.  If  the 
violator  does  not  porrect  the  problem,  or  does 
not  file  an  appeal!  with  the  appropriate  USCG 
official  in  the  allqtted  time,  the  OCMI  will 
refer  the  case  to  N^MS,  pursuant  to  43  U.S.C. 
1343(a).  ' 

When  referringa  case  to  MMS.  the  OCMI 
will  forward  the  :  allowing  information: 


i.  The  case  file,  which  consists  of  a 
summary  of  the  investigation  and  a  USCG 
determination  of  the  regulations  violated. 

ii.  A  description  of  the  seriousness  of 
violation  and  any  incidents  actually 
associated  with  the  violation. 

iii.  If  requested,  additional  information 
concerning  the  merits  of  a  civil  penalty 
action.  All  physical  evidence  remains  with 
the  USCG,  but  available  to  MMS  upon 
request. 

2.  If  the  violator  files  an  appeal  of  a  USCG's 
enforcement  action  the  USCG  will  not 
forward  the  case  to  MMS  until  the  appeal  has 
been  resolved. 

3.  Upon  receipt  of  the  violation  report,  the 
MMS  Regional  Civil  Penalty  Coordinator  will 
appoint  a  Reviewing  Officer  (RO)  who  will 
process  the  report  in  accordance  with  the 
MMS  OCS  Criminal/Civil  Penalties  Program 
Guidebook. 

4.  Notification  of  the  MMS  RO's  decision 
regarding  the  civil  penalty  assessment, 
collection,  compromise,  or  dismissal  shall  be 
provided  to  the  OCMI  originating  the 
violation  report. 

V.  Oil  Poliution  Responsibilities 

A.  Certificates  of  Financial  Responsibility 
(COFR) 

1.  The  MMS  issues  certifications  of  oil- 
spill  financial  responsibility  for  certain 
facilities  located  in  the  OCS  and  State  waters 
included  in  the  definition  of  Covered 
Offshore  Facility  found  at  30  CFR  253.3.  The 
COFR  ensures  that  responsible  parties  can 
pay  for  cleanup  and  damages  from  facility  oil 
spills. 

2.  The  MMS  will  provide  COFR-related 
information  to  the  USCG  upon  request.  Upon 
request  from  the  USCG,  MMS  will  provide 
available  information  for  any  covered  OCS 
facility  (COF)  in  certain  OCS  and  the  State 
waters  included  in  the  definition  of  Covered 
Offshore  Facility  found  at  30  CFR  253.3  that 
are  involved  in  an  oil  pollution  incident 
including: 

(1)  Copies  of  the  lease,  permit,  or  right  of 
use  and  easement  for  the  area  in  whidi  the 
COF  is  located: 

(2)  Contacts  for  claims; 

(3)  Agents  for  service  of  process; 

(4)  Amounts  guaranteed;  and 

(5)  List  of  all  responsible  parties. 

3.  The  USCG  issues  COFR  for  vessels  and 
floating  OCS  fecilities  which  store  oil.  This 
COFR  is  in  addition  to  the  MMS  COFR  and 
addresses  the  operator's  financial 
responsibility  for  the  clean  up  and  damages 
from  oil  discharges  resulting  from  non-well- 
related  sources  and  produced  oil  stored 
onboard  the  floating  OCS  facility. 

B.  Oil  Spill  Preparedness  and  Response 
Planning 

1.  The  MMS,  for  all  facilities  seaward  of 
the  coast  line,  requires  that  responsible 
parties  maintain  approved  Oil  Spill  Response 
Plans  (OSRP)  consistent  with  the  area 
contingency  plan;  ensures  that  response 
personnel  receive  training;  and  that  response 
equipment  is  inspected.  The  MMS  will 
require  unannounced  oil-spill  response 
drills.  The  MMS  RS  will  advise  the  Federal 
On  Scene  Coordinator  (FOSC)  of  drills  to 
coordinate  participation,  and  avoid  conflict 
or  duplication. 


2.  The  USCG  Captain  of  the  Port  serves  as 
the  pre-designated  FOSC  in  accordance  with 
the  National  Contingency  Plan.  The 
appropriate  FOSC  will  also  jointly  approve 
OSRPs  for  floating  facilities  which  store  oil. 
Participation  in  MMS  drills  will  be  at  the 
discretion  of  the  FOSC.  The  FOSC  will 
advise  the  MMS  RS  of  spill-response  drills 
and  activities,  such  as  exercise  and  response 
activities,  occurring  on  facilities  seaward  of 
the  coast  line. 

C.  Spill  Response 

1.  All  spills  are  required  to  be  reported  to 
the  National  Response  Center  (NRC).  The 
NRC  provides  notification  to  the  appropriate 
agencies  and  State  offices.  Additionally,  OCS 
facility  owners  or  operators  are  required  to 
report  spills  of  one  barrel  or  more  to  the 
MMS  RS. 

2.  The  FOSC  will  direct  and  monitor 
Federal,  State,  and  private  actions,  consult 
with  responsible  parties,  and  determine  the 
removal  action.  The  MMS  RS  will  direct 
measures  to  abate  sources  of  pollution  from 
an  OCS  facility.  However,  if  a  discharge 
poses  a  serious  threat  to  public  health, 
welfare,  or  the  environment,  in  accordance 
with  Public  Law  101-380  (OPA)  Sec.  4201, 
the  FOSC  may  mitigate  or  prevent  the 
substantial  threat  of  a  discharge  and  notify 
the  MMS  RS  as  soon  as  possible.  The  MMS 
will  authorize  the  return  of  an  OCS  facility 
to  operation  in  coordination  with  the  FOSC 

VI.  Exchanging  Services  and  Personnel 

To  the  extent  its  own  operations  and 
resources  permit,  each  agency  will  provide 
the  other  agency  with  assistance,  technical 
advice,  and  supf)ort,  including 
transportation,  if  requested  in  accordance 
with  43  U.S.C.  1348.  Exchange  of  services 
and  personnel  is  non-reimbursable  (except 
for  pollution  removal  funding  authorizations 
for  incident  specific  fund  access).  The 
assistance  may  extend  to  areas  beyond  the 
OCS  where  one  Agency's  expertise  will 
benefit  the  other  agency  in  applying  and 
enforcing  its  safety  regulations. 

Vn.  Other  Cooperative  Functions 

1.  Both  agencies  will  exchange  data  and 
study  results,  participate  in  research  and 
development  projects,  and  exchange  early 
drafts  of  rulemaking  notices  to  avoid 
duplicative  or  conflicting  requirements. 

2.  Both  agencies  will  review  current 
standards,  regulations,  and  directives  and 
will  propose  revisions  to  them  as  necessary 
in  keeping  with  the  provisions  of  this  MOU. 

3.  Both  agencies  will  review  reporting  and 
data  collection  requirements  imposed  on 
operators  of  OCS  facilities  and,  where 
feasible,  eliminate  or  minimize  duplicate 
reporting  and  data  collection  requirements. 

4.  Each  agency  will  conduct  scheduled  and 
unannounced  inspections  to  ensure 
compliance  with  its  own  requirements.  If  the 
inspector  notices  deficiencies  that  fall  within 
the  responsibility  of  the  other  agency,  the 
deficiency  will  be  reported  to  the  other 
agency  for  action.  However,  if  the  deficiency 
may  cause  serious  or  irreparable  harm  to 
persons,  property,  or  the  environment,  the 
inspector  may  take  the  necessary 
preventative  action.  The  preventative  action 
will  then  be  reported  to  the  other  agency. 
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Vm.  Accident  Investigations 

The  MMS  or  the  USCG  is  responsible  for 
conducting  investigations  and  preparing  a 
public  report  for  each  major  fire,  oil  spillage, 
serious  injury,  and  fatality  associated  with 
OCS  activities.  To  avoid  duplication  of  effort 
and  to  simplify  administration,  the 
responsibility  for  investigating  and  preparing 
a  public  report  for  these  incidents  rests  with 
the  agency  that  is  listed  in  Section  III  as 
being  responsible  for  the  system  associated 
with  the  incident.  In  addition,  the  MMS 
investigates  blowouts  and  the  USCX> 
investigates  collisions. 

For  those  incidents  for  which  both 
agencies  have  an  investigative  interest  in  the 
system  associated  with  the  incident,  one 
agency  will  assume  lead  investigative 
responsibility  with  supporting  participation 
by  the  other  agency.  The  lead  agency  in  a 
joint  investigative  effort  shall  investigate  and 
prepare,  approve,  and  release  the  report  in 
accordance  with  the  normal  procedures  of 
that  agency,  subject  to  the  following  terms 
and  conditions: 

1.  The  lead  agency  shall  be  determined 
through  mutual  agreement.  If  mutual 
agreement  is  not  reached,  each  agency  may 
decide  to  conduct  its  own  investigation. 

2.  The  specific  details  of  a  supporting 
agency's  participation  in  a  joint  investigation 
shall  be  determined  on  a  case-by-case  basis 
through  mutual  agreement. 

3.  Prior  to  the  public  release  of  a  joint 
agency  repwrt,  the  supporting  agency  will  be 
afforded  an  opportunity  to  comment  on  the 
report.  If  the  supporting  agency's  conclusions 
and/or  recommendations  differ  with  those  of 
the  lead  agency,  either  both  conclusions  and/ 
or  recommendations  will  be  included  in  the 
lead  agency's  report  in  a  mutually  acceptable 
manner,  or  a  joint  report  will  not  be  issued, 
and  each  agency  may  issue  separate  reports. 

DC.  Implementing  this  MOD 

1.  Each  agency  will  review  its  internal 
procedures  and,  where  appropriate,  will 
revise  them  to  accommodate  the  provisions 
of  this  MOU.  Each  agency  will  also  designate 
in  writing  one  senior  official  who  will  be 
resf)onsible  for  coordinating  and 
implementing  the  provisions  of  this  MOU. 

2.  Each  agency  will  designate  regional 
officials  to  be  responsible  for  coordinating 
and  implementing  the  provisions  of  this 
MOU  in  their  respective  regions. 

3.  The  USCG— MMS  MOU  concerning 
regulation  of  activities  and  facilities  in  the 
OCS,  dated  August  29, 1989  is  canceled  on 
the  effective  date  of  this  agreement. 

4.  If  new  technology  (or  new  uses  of 
current  technology)  require  a  change  to  this 
MOU,  the  MMS  regional  office  and 
appropriate  USCG  district  will  work  together 
to  reach  an  agreement.  The  MMS  regional 
office  and  the  USCG  district  will  notify  their 
respective  Headquarters  office  of  any  change. 
If  the  MMS  regional  office  and  the  USCG 
district  office  can't  reach  an  agreement,  it 
will  be  elevated  to  MMS  and  USCG 
Headquarters.  The  new  policy  will  become 
part  of  a  revised  MOU  the  next  time  the  MOU 
is  revised. 


X.  Savings  Provision 

Nothing  in  this  MOU  alters,  amends,  or 
affects  in  any  way  the  statutory  authority  of 
MMS  or  the  USCG. 

XI.  Effective  Date 

This  MOU  is  effective  upon  signature. 

Xn.  Termination 

Both  parties  may  amend  this  MOU  by 
mutual  agreement  and  either  agency  may 
terminate  it  with  a  30-day  written  notice. 

Signed  at  Washington,  DC,  December  16, 
1998. 

)ames  M.  Loy, 

Conunandant,  U.S.  Coast  Guard.  Department 
of  Transportation. 

Cynthia  Quarterman, 

Director,  Minerals  Management  Service, 

Department  of  Interior. 

|FR  Doc.  99-817  Filed  1-14-99;  8:45  am) 
BILUNQ  CODE  4310-MR-P 

DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Park.  Bar  Hartx>r, 
Maine,  Acadia  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5 
U.S.C.  App.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
vnW  hold  a  meeting  on  Monday. 
February  8,  1999. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420.  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  writh  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lemds  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill.  Bar 
Harbor.  Maine,  at  1:30  p.m.  to  consider 
the  following  agenda: 

1 .  Review  and  approval  of  minutes  from 

the  meeting  held  September  28. 
1998 

2.  Committee  reports 
Land  Conservation 
Education 

Park  Use 

Science 

Nomination — nomination  of  officers 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  and  date  of  next 

Commission  meeting 
The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 


v\Titten  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 
Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park. 
P.O.  Box  177.  Bar  Harbor.  Maine  04609. 
tel:  (207)  288-3338. 

Dated:  January  7, 1999. 
Len  Bobinchock, 

Acting  Superintendent,  Acadia  National 
Park. 

[FR  Doc.  99-929  Filed  1-14-99;  8:45  ami 
BILLING  C00€  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Joshua  Tree  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Conunittee 
Act  that  a  meeting  of  the  Joshua  Tree 
National  Park  Advisory  Commission 
(Commission)  will  be  held  from  9:00  am 
(PDT)  until  3:00  pm  on  Saturday,  March 
6, 1999,  at  the  Helen  Gray  Center,  on 
Whitefeather  Drive  in  the  village  of 
Joshua  Tree,  California.  The 
Commission  will  hear  presentations 
about  issues  related  to  the  Backcountry 
and  Wilderness  Management  Plan, 
which  serves  as  an  amendment  to  the 
General  Management  Plan  for  Joshua 
Tree  National  Park,  a  comprehensive 
assessment  regarding  placement  of 
wireless  telecommunication  facilities 
(WTF),  and  an  environmental 
assessment  to  relocate  segments  of  a 
military  training  route  over  the  park. 

The  Commission  was  establisned  by 
Public  Law  103-433,  section  107  to 
advise  the  Secretary  concerning  the 
development  and  implementation  of  a 
new  or  revised  comprehensive 
management  plan  for  Joshua  Tree 
National  Park. 

Members  of  the  Commission  include: 
Mr.  Chuck  Bell:  Planner 
Ms.  Diane  Benson:  Town  of  Yucca 

Valley 
Ms.  Cyndie  Bransford:  Recreational 

Climbing 
Mr.  Gary  Daigneault:  Property  Owner 
Hon.  Kathy  Davis:  County  of  San 

Bemadino 
Mr.  Brian  Huse:  Conservation 
Mr.  Michael  McCormack:  Property 

Owner 
Mr.  Julian  Mclntyre:  Conservation 
Mr.  Roger  Melanson:  Homeowner 
Mr.  Ramon  Mendoza:  Native  American 

Interest 
Ms.  Leslie  Mouriquand:  Planner 
Mr.  Richard  Russell:  All  Wheel  Drive 

Vehicle  Interest 
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Dr.  Byron  W;  lis:  Mining  Interest 
Hon.  Roy  VVi  son:  County  of  Riverside 
Mr.  Gilbert  Z  mmerman:  Tourism 

Included  o:  i  the  agenda  for  this  public 
meeting  will  )e: 

Discussion  of  the  Backcountry  and 
Wilderness  Management  Plan 

•  designatijon  of  a  trail  system 

•  designatiion  of  unpaved  roads 

•  climoingmanagement 

•  roadside  luto  camping 

•  major  art  ficial  water  sources  for 
wildlife 

•  area  closures 

•  establishment  of  group  size  limits 

•  implemehtation  of  the  Department 
of  the  Intjrior's  Desert  Tortoise 
Recovery  Plan 

A  Comprehensive  Assessment 
regarding  WTF. 

An  Environmental  Assessment  for 
Proposed  Modification  of  VR-1257 

The  meeting  is  open  to  the  public  and 
will  be  recorded  for  documentation  and 
transcribed  fck-  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  For  copies, 
please  contact  Superintendent,  Joshua 
Tree  NaUonallPark,  74485  National  Park 
Drive,  Twent^nine  Palms,  California 
92272  at  (760) 367-5502. 
Dated:  DecenA>er  29,  1998. 
Mary  Rissen, 
Acting  Superinlkndent. 
IFR  Doc.  99-931 1  Filed  1-14-99;  8:45  am] 
,  BILUNQ  COOe  4311 1-70-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  v.  Chancellor  Media 
Corporation  a^d  Whiteco  Industries, 
inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(bl-(h),  that  a  proposed 
Final  Judgmei^t,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  witli  the  United  States 
District  Court  for  the  District  of 
Colimibia  in  united  States  of  America  v. 
Chancellor  Mddia  Corporation  and 
Whiteco  Indu^ies  Inc..  Case  No. 
1:98CV02875.  The  proposed  Final 
Judgment  is  su  bject  to  approval  by  the 
Court  after  the  expiration  of  the 
statutory  60-diy  public  comment  period 
and  compliance  with  the  Antitrust 
Procedures  an^  Penalties  Act.  15  U.S.C. 
16(bHh). 

The  United  States  filed  a  civil 
antitrust  Comp  laint  on  November  25. 


1998,  alleging  that  the  proposed 
acquisition  of  Whiteco  Industries  Inc. 
("Whiteco")  by  Chancellor  Media 
Corporation  ("Chancellor")  would 
violate  section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  The  Complaint  alleges  that 
Chancellor  and  Whiteco  compete  head- 
to-head  to  sell  outdoor  bulletin 
advertising  in  seven  counties:  (1) 
Hartford  County,  Connecticut;  (2) 
Shawnee  County,  Kansas;  (3) 
Leavenworth  County,  Kansas;  (4)  Potter 
County,  Texas;  (5)  Nolan  Coimty,  Texas; 
(6)  Westmoreland  County,  Pennsylvania 
and  (7)  Washington  County, 
Pennsylvania  (collectively  "the  Seven 
Counties").  Outdoor  advertising 
companies  sell  advertising  space,  such 
as  on  bulletins,  to  local  and  national 
customers.  The  outdoor  bulletin 
advertising  business  in  the  Seven 
Counties  is  highly  concentrated. 
Chancellor  through  its  subsidiary, 
Martin  Media,  and  Whiteco  have  a 
combined  share  of  revenue  ranging  fi-om 
about  48  percent  to  88  percent  in  tiie 
Seven  Counties.  Unless  the  acquisition 
is  blocked,  competition  would  be 
substantially  lessened  in  the  Seven 
Counties,  and  advertisers  would  pay 
higher  prices. 

The  prayer  for  relief  seeks:  (a)  An 
adjudication  that  the  proposed 
transaction  described  in  the  Complaint 
would  violate  section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injimctive  relief  preventing  the 
consummation  of  the  transaction;  (c)  an 
award  to  the  United  States  of  the  costs 
of  this  action;  and  (d)  such  other.relief 
as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  Chancellor  to  complete  its 
acquisition  of  Whiteco,  yet  preserves 
competition  in  the  Seven  Counties 
where  the  transaction  raises  significant 
competitive  concerns.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed. 

The  proposed  settlement  requires 
Chancellor  to  divest  bulletin  faces  equal 
to  the  number  of  faces  operated  by 
Whiteco  in: 

(1)  Hartford  County,  Connecticut; 

(2)  Shawnee  County,  Kansas; 

(3)  Leavenworth  County,  Kansas: 

(4)  Potter  County,  Texas; 

(5)  Nolan  County,  Texas;  and 

(6)  Westmoreland  and  Washington  Counties, 
Pennsylvania 

Unless  the  plaintiff  grants  a  time 
extension.  Chancellor  must  divest  these 
outdoor  bulletin  advertising  assets 
vdthin  six  (6)  months  after  the  filing  of 
the  Complaint  in  this  action.  Finally,  in 
the  event  that  the  Court  does  not,  for 
any  reason,  enter  the  Final  Judgment 


within  that  six-month  period,  the 
divestitures  are  to  occur  vdthin  five  (5) 
business  days  after  notice  of  entry  of  the 
Final  Judgment. 

If  Chancellor  does  not  divest  the 
bulletin  advertising  assets  in  the 
specified  counties  within  the  divestiture 
period,  the  Court,  upon  plaintiffs 
application,  is  to  appoint  a  trustee  to 
sell  the  assets.  The  proposed  Final 
Judgment  also  requires  that,  until  the 
divestitures  mandated  by  the  Final 
Judgment  have  been  accomplished. 
Chancellor  shall  take  all  steps  necessary 
to  maintain  and  operate  the  bulletin 
•advertising  assets  as  active  competitors; 
maintain  the  management,  staffing,  sales 
and  marketing  of  the  bulletin 
advertising  assets;  and  maintain  the 
bulletin  advertising  assets  in  operable 
condition  at  current  capacity 
configurations.  Further,  the  proposed 
Final  Judgment  requires  Chancellor  to 
give  the  United  States  prior  notice 
regarding  certain  future  outdoor  bulletin 
advertising  acquisitions  or  agreements 
pertaining  to  the  sale  of  outdoor 
advertising  in  the  Seven  Counties. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Conrath,  Chief,  Merger  Task 
Force,  Antitrust  Division,  1401  H  Street, 
NW.,  Suite  4000,  Washington,  IX  20530 
(telephone:  202-307-0001).  Copies  of 
the  Complaint,  Stipulation,  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  in 
Room  215  of  the  Antitrust  Division, 
Department  of  justice,  325  7th  Street, 
NW.,  Washington,  DC  20530  (telephone: 
202-514-2481)  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia,  Third  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20001. 
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Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations  &■  Merger  Enforcement, 
Antitrust  Division. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

(1)  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

(2)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
writhout  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 
until  expiration  of  time  for  all  appeals 
of  any  Court  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
Order  of  the  Court. 

(4)  Defendants  shall  not  consiunmate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  stipulation  and  order. 

(5)  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

(6)  In  the  event  (a)  the  plaintiffs 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  (b)  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  imder  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 


any  party  in  this  or  any  other 
proceeding. 

(7)  Defendants  represent  that  the 
divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

Dated:  November  23. 1998. 

For  Plaintiff  United  States  of  America: 
Renee  Eubanks, 

U.S.  Department  of  Justice,  Antitrust  Division, 
Merger  Task  Force.  1401  H  Street,  NW,  Suite 
4000,  Washington,  DC  20005,  {202}  307-0001. 

For  Defendant  Chancellor  Media 
Corporation: 
Bruce  Frager 
Steven  Sculman, 

Latham  and  Watkins,  1001  Pennsylvania 
Avenue,  Suite  1300,  Washington,  DC 20004, 
1202)  637-2200. 

For  Defendants  Whiteco  Industries,  Inc. 
and  Metro  Management  Associates: 

Charles  Biggio, 

Akin,  Gump,  Strauss,  Hauer  &■  Feld.  LLP. 
590  Madison  Avenue,  20th  Floor,  New  York, 
NY  10022.  (212)  672-1000. 

So  ordered: 

United  States  District  Judge 
Certificate  of  Service 

I,  Renee  Eubanks,  hereby  certify  that, 
on  November  25,  1998, 1  caused  the 
foregoing  docimient  to  be  served  on 
defendants  Chancellor  Media 
Corporation,  Whiteco  Industries,  and 
Metro  Management  Associates  having  a 
copy  mailed,  first-class,  postage 
prepaid,  to: 
Bruce  J.  Prager 
Steven  H.  Schulman, 

Latham  &■  Watkins,  1001  Pennsylvania  Ave., 
NW,  Suite  1300,  Washington,  DC  20004. 
Counsel  for  Chancellor  Media  Corporation. 

Charles  Biggio, 

Akin.  Gump.  Strauss.  Hauer  &  Feld.  LLP., 
590 Madison  Avenue,  20th  Floor.  New  York. 
NY  10022,  Counsel  for  Whiteco  Industries. 
Inc.  and  Metro  Management  Associates. 

Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  filed  its  Complaint  in  this 
action  of  November  25, 1998.  and 
plaintiff  and  defendants  by  their 
respective  attorneys,  having  consented 
to  die  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact  herein; 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 


Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  prompt  and  certain 
divestiture  of  the  outdoor  advertising 
assets  in  the  Seven  Counties  identified 
below  to  ensure  that  competition  is 
substantially  preserved; 

And  whereas,  plaintiff  requires 
defendants  to  make  the  divestitures  for 
the  purpose  of  maintaining  the  current 
level  of  competition  in  the  sale  of 
outdoor  advertising; 

And  whereas,  defendants  have 
represented  to  the  plaintiff  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  not 
later  raise  claims  of  hardship  or 
difficulty  as  grounds  for  asking  the 
Court  to  modify  any  of  the  divestitures 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Judisdiction 

This  Court  has  jurisdiction  over  each 
of  the  defendants  hereto  and  over  the 
subject  matter  of  this  action.  The 
Complaint  states  b  claim  upon  which 
relief  may  be  granted  against  the 
defendants,  as  hereinafter  defined, 
under  section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

//.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "DOJ  means  the  Antitrust  Division 
of  the  United  States  Department  of 
Justice. 

B.  "Chancellor"  means  defendant 
Chancellor  Media  Corporation,  a 
E)elaware  corporation  with  its 
headquarters  in  Dallas,  Texas,  and  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and     - 
directors,  officers,  managers,  agents,  and 
employees,  including  but  not  limited  to 
Martin  Media,  L.P.  ("Martin"),  a  Umited 
partnership  with  its  headquarters  in 
Dallas,  Texas. 

C.  "Martin"  means  Martin  Media  L.P., 
a  limited  partnership  with  its 
headquarters  in  Dallas,  Texas,  and  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and 
directors,  officers,  managers,  agents,  and 
employees. 

D.  "Whiteco"  means  defendant 
Whiteco  Industries,  Inc.,  a  Nebraska 
corporation  with  its  headquarters  in 
Merrillville,  Indiana,  and  its  successors, 
assigns,  subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
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ventures,  and  directors,  officers, 
managers,  agents,  and  employees. 

E.  "Metro"  means  defendant  Metro 
Management  Associates,  an  Indiana 
General  Partership  with  its  headquarters 
in  Merrillville,  Indiana,  and  its 
successors,  assigns,  subsidiaries, 
divisions,  groiips,  affiliates, 
partnerships  and  joint  ventiu«s,  and 
directors,  offiqers,  managers,  agents,  and 
employees.      | 

F.  "Defendants"  means  Chancellor, 
Whiteco,  and  Metro. 

G.  "Advertising  Assets"  means  the 
outdoor  advertising  bulletin  faces  equal 
in  number  to,  and  having  approximately 
the  same  market  and  rental  value  as,  the 
faces  owned  aod  operated  by  Whiteco  or 
Metro,  as  of  the  date  the  complaint  in 
this  action  is  f|led,  in  each  of  these 
Seven  Counties:  (1)  Hartford  County, 
Coiuecticut:  (i)  Shawnee  Coimty, 
Kansas;  (3)  Leavenworth  County, 
Kansas;  (4)  Potter  County,  Texas;  (5) 
Nolan  County.  Texas;  (6)  Westmoreland 
Coimty,  Pennsylvania;  and  (7) 
Washington  County,  Pennsylvania,  with 
the  exception  of  the  23  bulletin  faces 
located  on  1-70,  west  of  Exit  4  in  the 
county,  (coUecuvely  "the  Seven 
Counties").  This  includes  all  tangible 
and  intangible  assets  used  in  the  sale  of 
outdoor  advertising  on  those  bulletin 
faces  in  each  of  the  Seven  Counties 
including:  All  real  property  (owned  or 
leased);  all  licenses,  permits  and 
authorizations  issued  by  any 
governmental  (Organization  relating  to 
the  operation  df  the  bulletin  faces;  and 
all  contracts,  a|reements,  leases, 
licenses,  comnfitments  and 
understanding!  pertaining  to  the  sale  of 
outdoor  advertising  on  those  bulletin 
faces. 

H.  "Acquireij"  or  "Acquirers"  means 
the  entity  or  entities  to  whom 
Chancellor  and  Whiteco  divest  the 
Advertising  Assets  pursuant  to  this 
Final  Judgmenj 

in.  Applicabilit 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  andjassigns,  their 
subsidiaries,  dljrectors,  officers, 
mtmagers,  agenjts,  and  employees,  and 
all  other  persoas  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgmenlj  by  personal  service  or 
otherwise.        i 

B.  Each  defendant  shall  require,  as  a 
condition  of  thf  sale  or  other 
disposition  of  4ll  or  substantially  all  of 
their  outdoor  advertising  business  in 
any  of  the  Sevoi  Counties,  that  the 
Acquirer  or  Acquirers  agree  to  be  boimd 
by  the  provisions  of  this  Final 
Judgment. 


IV.  Divestiture 

A.  Chancellor  is  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Final  Judgment,  within  six  (6) 
months  after  the  filing  of  the  Complaint 
in  this  matter  or  five  (5)  days  after 
notice  of  the  entry  of  this  Final 
Judgment  by  the  Coiul,  whichever  is 
later,  to  divest  the  Advertising  Assets  to 
an  Acquirer  (or  Acquirers)  acceptable  to 
DOJ  in  its  sole  discretion. 

B.  Defendants  shall  use  their  best 
efforts  to  accomplish  the  divestitiues  as 
expeditiously  and  timely  as  possible. 
DOJ,  in  its  sole  discretion,  may  extend 
the  time  period  for  any  divestiture  for 
two  (2)  additional  thirty  (30)  day 
periods  of  time,  not  to  exceed  sixty  (60) 
calendar  days  in  total. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Advertising  Assets 
described  in  this  Final  Judgment. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  also 
offer  to  furnish  to  all  prospective 
Acquirers,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  Advertising 
Assets,  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  DOJ  at  the 
same  time  that  such  information  is 
made  available  to  any  other  person. 

D.  Defendants  shall  permit 
prospective  Acquirers  of  the  Advertising 
Assets  to  have  reasonable  access  to 
personnel  and  to  make  such  inspection 
of  the  physical  facilities  of  the 
Advertising  Assets  and  any  and  all 
financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

E.  The  defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
divestiture  of  the  Advertising  Assets. 

F.  Divestiture  of  the  Advertising 
Assets  may  be  made  to  one  or  more 
Acquirers,  so  long  as  there  is  only  one 
acquirer  for  any  particular  county's 
assets,  and  provided  that  in  each 
instance  it  is  demonstrated  to  the  sole 
satisfaction  of  DOJ  that  the  Advertising 
Assets  will  remain  viable  and  the 
divestitive  of  such  advertising  assets 
will  remedy  the  competitive  harm 
alleged  in  the  complaint.  The 
divestitures,  whether  pursuant  to 


Section  IV  or  Section  V  of  this  Final 
Judgment: 

(1)  Shall  be  made  to  an  Acquirer  (or 
Acquirers)  who  it  is  demonstrated  to  DOJ's 
sole  satisfaction  has  or  have  the  intent  and 
capability  (including  the  necessary 
managerial,  operational,  and  fmancial 
capability)  of  competing  effectively  in  the 
sale  of  outdoor  advertising;  and 

(2)  Shall  be  accomplished  so  as  to  satisfy 
DO),  in  its  sole  discretion,  that  none  of  the 
terms  of  any  agreement  between  an  Acquirer 
(or  Acquirers)  and  Chancellor  or  Whiteco 
give  Chancellor  or  Whiteco  the  ability 
unreasonably  to  raise  the  Acquirer's  (or 
Acquirers')  costs,  to  lower  the  Acquirer's  (or 
Acquirers')  efficiency,  or  otherwise  to 
interfere  with  the  ability  of  the  Acquirer  (or 
Acquirers)  to  compete  effectively. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  divested  the  Advertising  Assets 
within  the  time  specified  in  Section 
IV(A)  of  this  Final  Judgment,  the  Court 
shall  appoint,  on  application  of  the 
United  States,  a  trustee  selected  by  DOJ 
in  its  sole  discretion  to  effect  the 
divestiture  of  the  Advertising  Assets. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Advertising 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV  and  X  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V(C)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  of  Advertising  Assets  at  the 
earliest  possible  time  to  an  Acquirer  (or 
Acquirers)  acceptable  to  DOJ  in  its  sole 
discretion,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
be  conveyed  in  writing  to  plaintiff  and 
the  trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VII  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
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assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  as  appropriate  according  to 
ownership  of  the  assets  and  the  trust 
shall  then  be  terminated.  The 
compensation  of  such  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  divested  business  and  based 
on  a  fee  arrangement  providing  the 
trustee  with  an  incentive  based  on  the 
price  and  terms  of  the  divestitures  and 
the  speed  with  which  they  are 
accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures, 
including  best  efforts  to  effect  all 
necessary  consents  and  regulatory 
approvals.  The  trustee,  and  any 
consultants,  accountints,  attorneys  and 
other  persons  retained  by  the  trustee, 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  the  businesses  to  be 
divested,  and  defendants  shall  develop 
financial  or  other  information  relevant 
to  the  businesses  to  be  divested 
customarily  provided  in  a  due  diligence 
process  as  the  trustee  may  reasonably 
request,  subject  to  customary 
confidentiality  assurances.  Defendants 
shall  permit  prospective  Acquirers  of 
the  Advertising  Assets  to  have 
reasonable  access  to  personnel  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  dociunents  and 
other  information  as  may  be  relevant  to 
the  divestitures  required  by  this  Final 
Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  pursuant  to  this 
Final  Judgment;  provided,  however,  that 
to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  pubUc  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  businesses 
to  be  divested,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 


made  to  divest  the  businesses  to  be 
divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth:  (1)  The 
trustee's  efforts  to  accomplish  the 
required  divestitures;  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished;  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  DOJ. 

VI.  Notice 

Unless  such  transaction  is  otherwise 
subject  to  the  reporting  and  waiting 
period  requirements  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  as  amended,  15  U.S.C.  18a  (the 
"HSR  Act"),  defendants,  without 
providing  advance  notification  to  DOJ, 
shall  not  directly  or  indirectly  acquire 
any  assets  of  or  any  interest,  including 
any  financial,  security,  loan,  equity  or 
management  interest,  in  any  outdoor 
advertising  business  in  any  of  the  Seven 
Counties  that  constitute  the  greater  of  (i) 
four  bulletin  faces,  or  (ii)  $250,000  in 
bulletin  face  assets  in  any  one  county 
during  a  five-year  period.  For  the 
purposes  of  this  limitation,  there  shall 
be  two  consecutive  five-year  periods. 
Acquisitions  during  each  of  these  five- 
year  periods  shall  be  aggregated,  with 
the  first  period  ending  five  years  after 
the  Final  Judgment  is  entered,  and  the 
second  period  beginning  immediately 
upon  the  expiration  of  the  first  five-year 
period. 

Such  notification  shall  be  provided  to 
the  DOJ  in  the  same  format  as.  and  per 
the  instructions  relating  to  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  in  Items  5  through  9  of  the 
instructions  must  be  provided  only 
about  outdoor  advertising  operations  in 
Seven  Counties.  Notification  shall  be 
provided  at  least  thirty  (30)  days  prior 
to  acquiring  any  such  interest,  and  shall 


include,  beyond  what  may  be  required 
by  the  applicable  instructions,  the 
names  of  the  principal  representatives 
of  the  parties  to  the  agreement  who 
negotiated  the  agreement,  and  any 
management  or  strategic  plans 
discussing  the  proposed  transaction.  If 
within  the  30-day  period  after 
notification,  representatives  of  DOJ 
make  a  written  request  for  additional 
information,  defendants  shall  not 
consummate  the  proposed  transaction 
or  agreement  until  twenty  (20)  days  after 
submitting  all  such  additional 
information.  Early  termination  of  the 
waiting  periods  in  this  paragraph  may 
be  requested  and,  where  appropriate, 
granted  in  the  same  manner  as  is 
applicable  under  the  requirements  and 
provisions  of  the  HSR  Act  and  rules 
promulgated  thereunder.  This  Section 
shall  be  broadly  construed  and  any 
ambiguity  or  uncertainty  regarding  the 
filing  of  notice  under  this  Section  shall 
be  resolved  in  favor  of  filing  notice. 

VII.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestitures  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestitures,  shall  notify  DOJ,  of  the 
proposed  divestitvires.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to.  or 
expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
businesses  to  be  divested  that  are  the 
subject  of  the  binding  contract,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  DOJ  of 
notice,  DOJ  may  request  from 
defendants,  the  proposed  Acquirer  (or 
Acquirers),  or  any  other  third  party 
Acquirer  or  Acquirers  additional 
information  concerning  the  proposed 
divestitures  and  the  proposed  Acquirer 
or  Acquirers.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  from  them  within  fifteen  (15) 
calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  DOJ  has  been  provided  the 
additional  information  requested  from 
defendants,  the  proposed  Acquirer  (or 
Acquirers),  and  any  thiff^  party, 
whichever  is  later.  DOJ  shall  provide 


1S872 


ffedwrri  Regfater/Vol.  64,  No.  10 /Friday,  January  15.  1999 /Notices 


written  notic^  to  defendants  and  the 
trustee,  if  th^  is  one,  stating  whether 
or  not  it  obje<tts  to  the  proposed 
divestitures.  If  EXDJ  provides  written 
notice  to  defendants  and  the  trustee  that 
DO]  does  not  lobject,  then  the 
divestitures  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  tl^  sale  under  Section  V(B) 
of  the  Final  Jildgment.  Absent  written 
notice  that  DuJ  does  not  object  to  the 
proposed  Acquirer  (or  Acquirers)  or 
upon  objecticn  by  DOJ,  a  divestiture 
proposed  under  Section  IV  or  Section  V 
may  not  be  cc^summated.  Upon 
objection  by  defendants  under  the 
provision  in  Section  V{B),  a  divestiture 
proposed  under  Section  V  shall  not  be 
consummated  imless  approved  by  the 
Court. 

VZff.  AfTidaviis 

A.  Within  tiventy  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  and  evfery  thirty  (30)  calendar 
days  thereafter  until  the  divestitures 
have  been  completed  whether  pursuant 
to  Section  IV  hr  Section  V  of  this  Final 
Judgment,  defendants  shall  deliver  to 
DOJ  an  affidavit  as  to  the  fact  and 
manner  of  coi|ipliance  with  this  Final 
Judgment.  Eaqh  such  affidavit  shall 
include,  inter\alia,  the  name,  address, 
and  telephone  number  of  each  person 
who,  at  any  tipie  after  the  period 
covered  by  thf  last  such  report,  made  an 
offer  to  acquiite,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  wars  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  businesses  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  also  include  a 
description  ofthe  efforts  that  defendants 
have  taken  to  iolicit  a  buyer  for  the 
Advertising  Assets  and  to  provide 
required  information  to  prospective 
Acquirers. 

B.  Within  twenty  (20)  calendar  days 
ofthe  filing  ofjthe  Complaint  in  this 
matter,  defendants  shall  deliver  to  DOJ 
an  affidavit  that  describes  in  detail  all 
actions  they  h^ve  taken  and  all  steps 
they  have  implemented  on  an  on-going 
basis  to  preserve  the  Advertising  Assets 
pursuant  to  Section  DC  of  this  Final 
Judgment.  The  affidavit  also  shall 
describe,  but  aot  be  limited  to,  the 
efforts  of  defendants  to  maintain  and 
operate  the  Advertising  Assets  as  active 
competitors;  niaintain  the  management, 
staffing,  sales,  and  marketing  of  the 
Advertising  Assets;  and  maintain  the 
Advertising  Alsets  in  operable 
condition  at  current  capacity 
configurations.  Defendants  shall  deliver 
to  DOJ  an  affidavit  describing  any 
changes  to  the  efforts  and  actions 


outlined  in  their  earlier  affidavit(s)  filed 
pursuant  to  this  Section  within  fifteen 
(15)  calendar  days  after  the  change  is 
implemented. 

C.  Until  one  year  after  such 
divestiture  has  been  completed, 
defendants  shall  preserve  all  records  of 
all  efforts  made  to  preserve  the  business 
to  be  divested  and  effect  the 
divestitures. 

IX.  Preservation  of  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  maintain  and  operate 
the  Advertising  Assets  in  Hartford 
County,  Connecticut,  and  Westmoreland 
and  Washington  Counties, 
Pennsylvania,  as  active  competitors; 
maintain  sufficient  management  and 
staffing,  maintain  sales  and  marketing  of 
the  Advertising  Assets;  and  maintain 
the  Advertising  Assets  in  operable 
condition  at  current  capacity 
configurations.  In  each  of  the  remaining 
Counties,  defendants  shall  maintain  and 
operate  the  Advertising  Assets  as  active 
competitors,  such  that  the  sales  and 
marketing  of  the  Advertising  Assets 
shall  be  conducted  separate  fi'om,  and  in 
competition  with.  Chancellor's  bulletin 
faces  in  each  of  the  respective  counties; 
defendants  also  shall  maintain  these 
Advertising  Assets  in  operable 
condition  at  current  capacity 
configurations.  Defendants  shall  take  no 
action  that  would  jeopardize  the 
divestitures  described  in  this  Final 
Judgment. 

X.  Financing 

The  defendants  are  ordered  and 
directed  not  to  finance  all  or  any  part  of 
any  purchase  by  an  Acquirer  (or 
Acquirers)  made  piu^uant  to  Sections  IV 
or  V  of  this  Final  Judgment. 

XI.  Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  tmd  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiff,  upon  the  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendants 
made  to  their  principal  offices,  shall  be 
permitted: 

(1)  Access  during  office  hours  of  the 
defendants  to  inspect  and  copy  all  books, 
ledgers,  accounts,  corresfxindence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under  the 
control  of  the  defendants,  who  may  have 
counsel  present,  relating  to  the  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable  convenience 
of  the  defendants  and  without  restraint  or 


interference  from  any  of  them,  to  interview, 
either  informally  or  on  the  record,  their 
officers,  employees,  and  agents,  who  may 
have  counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  ofthe 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  made  to  the 
defendants'  principal  offices,  the 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  matter  contained  in  the 
Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VIII  or  XI  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  ofthe  plaintiff  to  any 
person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
ofthe  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
plaintiff  is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendants  to  the  plaintiff,  the 
defendants  represent  and  identify  in 
writing  the  material  in  any  such 
information  or  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  ofthe  Federal  Rules 
of  Civil  Procedure,  and  the  defendants 
mark  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  ofthe  Federal  Rules 
of  Civil  Procedure,"  then  ten  (10) 
calendar  days  notice  shall  be  given  by 
the  plaintiff  to  the  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  the  defendants  are 
not  a  party. 

Xn.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  pimishment  of  any 
violations  hereof. 

XIII.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  ofthe  date  of  its 
entry;  however,  all  Whiteco  and  Metro 
obligations  under  the  terms  of  this  Final 
Judgment  cease  once  Whiteco  and  Metro 
irrevocably  convey  the  Advertising 
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Assets  (owned  by  Whiteco  and/or 
Metro)  to  be  divested  by  Chancellor 
pursuant  to  Section  IV. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 


Dated: 


United  States  District  Judge 
Certificate  of  Service 

I.  Renee  Eubanks.  hereby  certify  that, 
on  November  25. 1998, 1  caused  the 
foregoing  document  to  be  served  on 
defendants  Chancellor  Media 
Corporation,  Whiteco  Industries,  and 
Metro  Management  Associates  having  a 
copy  mailed,  first-class,  postage 
prepaid,  to: 
Bruce  ].  Prager 
Steven  H.  Schulman, 

Latham  &  Watkins,  1001  Pennsylvania  Ave., 
NW.  Suite  1300.  Washington.  DC  20004. 
Counsel  for  Chancellor  Media  Corporation. 

Charles  Biggio, 

Akin,  Gump.  Strauss.  Hauer  Br  Field.  LLP.. 
590  Madison  Avenue,  20th  Floor.  New  York. 
NY  10022,  Counsel  for  Whiteco  Industries, 
Inc.  and  Metro  Management  Associates. 

Competitive  Impact  Statement 

Plaintiff,  the  United  States  of 
America,  pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h).  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

Plaintiff  filed  a  civil  antitrust 
Complaint  on  November  25,  1998, 
alleging  that  a  proposed  acquisition  of 
Whiteco  Industries,  Inc.  and  Metro 
Management  Association  (collectively 
"Whiteco")  by  Chancellor  Media 
Corporation  ("Chancellor")  would 
violate  section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  The  Complaint  alleges  that 
Chancellor  and  Whiteco  compete  head- 
to-head  to  sell  outdoor  bulletin 
advertising  in  seven  counties:  (1) 
Hartford  Coimty.  Connecticut;  (2) 
Shawnee  County.  Kansas;  (3) 
Leavenworth  County,  Kansas;  (4)  Potter 
Coimtry,  Texas;  (5)  Nolan  County, 
Texas;  (6)  Westmoreland  County,  Texas; 
and  (7)  Washington  County,  Texas, 
(collectively  "the  Seven  Counties"). 
Outdoor  advertising  companies  sell 
advertising  space,  such  as  on  billboards, 
to  local  and  national  customers.  The 
outdoor  advertising  business  in  the 
Seven  Counties  is  highly  concentrated. 
Chancellor  and  Whiteco  have  a 
combined  share  of  revenue  ranging  from 
about  48  percent  to  a  virtual  monopoly 


in  the  Seven  Counties.  Unless  the 
acquisition  is  blocked,  competition 
would  be  substantially  lessened  in  the 
Seven  Counties,  and  advertisers  would 
pay  higher  prices. 

The  prayer  for  relief  seeks:  (a)  An 
adjudication  that  the  proposed 
transaction  described  in  the  Complaint 
would  violate  section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injunctive  relief  preventing  the 
consummation  of  the  transaction;  (c)  an 
award  to  the  United  States  of  the  costs 
of  this  action;  and  (d)  such  other  relief 
as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  Chancellor  to  complete  its 
acquisition  of  Whiteco.  yet  preserves 
competition  in  the  Seven  Counties 
where  the  transaction  raises  significant 
competitive  concerns.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed. 

The  proposed  Final  Judgment  orders 
Chancellor  to  divest  outdoor  bulletin 
advertising  assets  equal  in  number  to, 
and  having  approximately  the  same 
market  and  rental  value  as,  the  outdoor 
bulletin  advertising  assets  operated  by 
Whiteco  in  each  of  the  Seven  Counties. 
In  doing  so.  Chancellor  may  divest 
outdoor  bulletin  advertising  assets 
currently  owned  by  either  Whiteco  or 
Chancellor.  Unless  the  plaintiff  grants  a 
time  extension.  Chancellor  must  divest 
these  outdoor  bulletin  advertising  assets 
within  six  (6)  months  after  the  filing  of 
the  Complaint  in  this  action  or  within 
five  (5)  business  days  after  notice  of 
entry  of  the  Final  Judgment,  whichever 
is  later. 

If  Chancellor  does  not  divest  the 
outdoor  bulletin  advertising  assets  in 
the  specified  counties  within  the 
divestiture  period,  the  Court,  upon 
plaintiffs  application,  is  to  appoint  a 
trustee  to  sell  the  assets.  The  proposed 
Final  Judgment  also  requires  that,  until 
the  divestitures  mandated  by  the  Final 
Judgment  have  been  accomplished  in 
Hartford.  Washington  and 
Westmoreland  Counties.  Chancellor. 
Whiteco  and/or  Metro  shall  take  all 
steps  necessary  to  maintain  and  operate 
the  outdoor  bulletin  advertising  assets 
as  active  competitors;  maintain 
sufficient  management  and  staffing,  and 
maintain  sales  and  marketing  of  the 
outdoor  bulletin  advertising  assets;  and 
maintain  the  outdoor  bulletin 
advertising  assets  in  operable  condition 
at  current  capacity  configurations.  In  the 
remaining  counties.  Chancellor. 
Whiteco  and/or  Metro  shall  take  all 
steps  necessary  to  maintain  and  operate 
the  outdoor  bulletin  advertising  assets 
as  active  competitors,  such  that  the  sale 


and  marketing  of  the  assets  shall  be 
conducted  separate  from,  and  in 
competition  with  Chancellor's  bulletin 
faces  in  the  respective  counties.  Further, 
the  proposed  Final  Judgment  requires 
Chancellor  to  give  the  United  States 
prior  notice  regarding  certain  future 
outdoor  advertising  acquisitions  or 
agreements  pertaining  to  the  sale  of 
outdoor  bulletin  advertising  in  the 
Seven  Coiuities. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Coiul  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

//.  The  Alleged  Violations 

A.  The  Defendants 

Chancellor,  a  large  nationwide 
operator  of  media  businesses,  including 
outdoor  advertising,  is  a  Delaware 
corporation  headquartered  in  Dallas. 
Texas.  Chancellor  conducts  some 
outdoor  advertising  businest  through  its 
subsidiary.  Martin  Media,  L.P. 
("Martin"),  a  limited  partnership 
headquartered  in  Dallas,  Texas.  Martin 
sells  outdoor  advertising  in  many  states 
throughout  the  United  States,  including 
in  each  of  the  Seven  Counties.  In  1997 
Chancellor's  total  revenues  from 
outdoor  advertising  were  approximately 
$78  million. 

Whiteco  is  a  Nebraska  corporation 
headquartered  in  Merrillville,  Indiana. 
Whiteco  sells  outdoor  advertising  in  32 
states,  including  in  each  of  the  Seven 
Counties.  In  1997,  its  revenues  fiom 
outdoor  advertising  were  approximately 
$6.9  million. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  August  30,  1998,  Chancellor 
entered  into  an  Asset  Purchase 
Agreement  with  Whiteco.  Chancellor 
agreed  to  purchase  certain  assets  of 
Whiteco  used  or  useful  in  the  outdoor 
advertising  business  of  Whiteco  in  the 
United  States.  The  transaction  is  valued 
at  approximately  $930  million. 

Chancellor  and  Whiteco  compete  for 
the  business  of  advertisers  seeking  to 
obtain  outdoor  advertising  space  in  the 
Seven  Counties.  The  proposed 
acquisition  of  Whiteco  by  Chancellor 
would  eliminate  that  competition  in 
violation  of  Section  7  of  the  Clayton 
Act. 
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C.  Anticompetitive  Consequences  of  the 
Proposed  Transaction 

The  Complaint  alleges  that  the  sale  of 
outdoor  advertising  in  the  Seven 
Counties  constitutes  a  relevant  product 
market  and  a  line  of  commerce,  and  that 
each  county  constitutes  a  relevant 
geographic  market  and  section  of  the 
country  for  anjtitrust  purposes. 

Advertisers  select  outaoor  advertising 
based  upon  a  number  of  factors 
including,  int0r  alia,  the  size  of  the 
target  audiende  (individuals  most  likely 
to  purchase  th  e  advertiser's  products  or 
services),  the  I  raffic  patterns  of  the 
audience,  and  other  audience 
characteristics .  Many  advertisers  seek  to 
reach  a  large  Percentage  of  their  target 
audience  by  selecting  outdoor 
advertising  on  highways  and  roads 
where  vehicle  traffic  is  high,  so  that  the 
advertising  wiil  be  frequently  viewed  by 
the  target  audience,  or  where  the  vehicle 
traffic  is  close  ,to  the  advertiser's 
location.  Whe<i  different  firms  own 
outdoor  advertising  spaces  that  can 
efficiently  reaih  that  target  audience, 
advertisers  benefit  from  the  competition 
among  outdoor  advertising  providers, 
who  offer  better  prices  or  services.  Many 
local  and/or  national  advertisers 
purchase  outdbor  advertising  because 
outdoor  advertising  space  is  less 
expensive  andi  more  cost-efficient  than 
other  media  at{  reaching  the  advertiser's 
target  audienct  with  the  type  of 
advertising  message  that  the  advertiser 
prefers  to  dehfer. 

Outdoor  advertising  has  prices  and 
characteristics!  that  are  distinct  from 
other  advertising  media.  An  advertiser's 
evaluation  of  the  importance  of  these 
characteristics  I  depends  on  the  type  of 
advertising  massage  the  advertiser 
wishes  to  convey  and  the  price  the 
advertiser  is  willing  to  pay  to  deliver 
that  message.  Many  advertisers  who  use 
outdoor  advertising  also  advertise  in 
other  media,  including  radio,  television, 
newspapers  ai^d  magazines,  but  use 
outdoor  advertising  when  they  want  a 
large  number  of  exposures  to  consumers 
at  a  low  cost  pfr  exposure.  Because  each 
exposure  is  brief,  outdoor  advertising  is 
most  suitable  for  highly  visual,  limited 
information  actvertising. 

For  many  advertising  customers, 
outdoor  advertising's  particular 
combination  o^  characteristics  makes  it 
an  advertising  tnediiun  for  which  there 
are  no  close  substitutes.  Such  customers 
who  want  or  n^ed  to  use  outdoor 
advertising  would  not  switch  to  another 
advertising  mefliiim  if  outdoor 
advertising  prices  increased  by  a  small 
but  significant  amount.  Although  some 
local  and  natiofial  advertisers  may 
switch  some  o  J  their  advertising  to  other 


media,  rather  than  absorb  a  price 
increase  in  outdoor  advertising  space, 
the  existence  of  such  advertisers  would 
not  prevent  outdoor  advertising 
companies  in  the  Seven  Counties  from 
profitably  raising  their  prices  a  small 
but  significant  amount.  At  a  minimum, 
outdoor  advertising  companies  could 
profitably  raise  prices  to  those 
advertisers  who  view  outdoor 
advertising  as  a  necessary  advertising 
medium  for  them,  or  as  a  necessary 
advertising  complement  to  other  media. 
Outdoor  advertising  companies 
negotiate  prices  individually  with 
advertisers.  During  individual  price 
negotiations  between  advertisers  and 
outdoor  advertising  companies, 
advertisers  provide  the  outdoor 
advertising  companies  with  information 
about  their  advertising  needs,  including 
their  target  audience  and  the  desired 
exposure.  Outdoor  advertising 
companies  thus  have  the  ability  to 
charge  advertisers  differing  rates  based 
in  part  on  the  number  and  attractiveness 
of  competitive  outdoor  advertising 
companies  that  can  meet  a  particular 
advertiser's  specific  target  needs. 
Because  of  this  ability  to  price 
discriminate  among  customers,  outdoor 
advertising  companies  may  charge 
higher  prices  to  advertisers  that  view 
outdoor  advertising  as  particularly 
effective  for  their  needs,  while 
maintaining  lower  prices  for  other 
advertisers. 

The  Complaint  alleges  that 
Chancellor's  proposed  acquisition  of 
Whiteco  would  lessen  competition 
substantially  in  the  sale  of  outdoor 
advertising  in  each  of  the  Seven 
Counties.  The  proposed  transaction 
would  create  further  market 
concentration  in  already  highly 
concentrated  markets,  and  Chancellor 
would  control  a  substantial  share  of  the 
outdoor  advertising  revenues  in  these 
markets.  Using  a  measiire  of  market 
concentration  called  the  Herfindahl- 
Hirschman  Index  ("HHI"),  explained  in 
Appendix  A  aimexed  hereto,  post 
acquisition: 

a.  In  Hartford  County,  Connecticut, 
Chancellor's  share  of  the  outdoor  advertising 
market,  based  on  advertising  revenues, 
would  increase  to  100  percent.  The 
approximately  post-merger  HHI  would  be 
10000,  representing  an  increase  of  about 
4992. 

b.  In  Shawnee  County,  Kansas, 
Chancellor's  share  of  the  outdoor  advertising 
market,  based  on  advertising  revenues, 
would  increase  to  about  48  percent.  The 
approximate  post-market  HHI  would  be  5008, 
representing  an  increase  of  about  1144. 

c.  In  Leavenworth  County,  Kansas, 
Chancellor's  share  of  the  outdoor  advertising 
market,  based  on  advertising  revenues, 
would  increase  to  about  60  percent.  The 


approximate  post-merger  HHI  would  be  4130, 
representing  an  increase  of  about  832. 

d.  In  Potter  County,  Texas.  Chancellor's 
share  of  the  outdoor  advertising  market, 
based  on  advertising  revenues,  would 
increase  to  about  82  percent.  The 
approximate  post-merger  HHI  would  be  6959, 
representing  an  increase  of  about  1050. 

e.  In  Nolan  County,  Texas,  Chancellor's 
share  of  the  outdoor  advertising  market, 
based  on  advertising  revenues,  would 
increase  to  about  76  percent.  The 
approximate  post-merger  HHI  would  be  6049, 
representing  an  increase  of  about  1920. 

i.  In  Wesiraoreland  County,  Pennsylvania, 
Chancellor's  share  of  the  outdoor  advertising 
market,  based  on  advertising  revenues, 
would  increase  to  about  71  percent.  The 
approximate  post-merger  HHI  would  be  5454 
representing  an  increase  of  about  2516. 

g.  In  Washington  County,  Pennsylvania, 
Chancellor's  share  of  the  outdoor  advertising 
market,  based  on  advertising  revenues, 
would  increase  to  about  88  percent.  The 
approximate  post-merger  HHI  would  be  8888 
representing  an  increase  of  about  1560. 

In  each  of  the  Seven  Counties, 
Chancellor  and  Whiteco  compete  head- 
to-head  and,  for  many  local  and/or 
national  advertisers  buying  space,  they 
are  close  substitutes  for  each  other. 
During  individual  price  negotiations, 
advertisers  that  desire  to  reach  a  certain 
audience  can  help  ensure  competitive 
prices  by  "playing  off  Whiteco  against 
Chancellor.  Chancellor's  acquisition  of 
Whiteco  vdll  end  this  competition.  After 
the  acquisition,  such  advertisers  will  be 
unable  to  reach  their  desired  audiences 
with  equivalent  efficiency  v«thout  using 
Chancellor's  outdoor  advertising. 
Because  advertisers  seeking  to  reach 
these  audiences  would  have  inferior 
alternatives  to  the  merged  entity  as  a 
result  of  the  acquisition,  the  acquisition 
would  give  Chancellor  the  ability  to 
raise  prices  and  reduce  the  quality  of  its 
service  to  some  of  its  advertisers  in  each 
of  the  Seven  Counties. 

New  entry  into  the  advertising  market 
in  response  to  a  small  but  significant 
price  increase  by  the  merged  parties  in 
any  of  these  markets  is  unlikely  to  be 
timely  and  sufficient  to  render  the  price 
increase  unprofitable. 

For  all  of  these  reasons,  plaintiff 
concludes  that  the  proposed  transaction 
would  lessen  competition  substantially 
in  the  sale  of  outdoor  advertising  in  the 
Seven  Coimties,  eliminate  actual  and 
potential  competition  between 
Chancellor  and  Whiteco,  and  result  in 
increased  prices  and/or  reduced  quality 
of  services  of  outdoor  advertisers  in 
each  of  the  Seven  Coimties,  all  in 
violation  of  section  7  of  the  Clayton  Act. 

///.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  existing  competition  in  the  sale 
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of  outdoor  advertising  space  in  Seven 
Counties.  It  requires  the  divestiture  of 
bulletin  faces  equal  in  number  to,  and 
having  approximately  the  same  market 
and  rental  value  as,  the  number  of  faces 
operated  by  Whiteco  in  the  Seven 
Counties.  Exempt  from  the  divestiture 
are  the  23  bulletin  faces  located  on  I- 
70  west  of  Exit  4  in  Washington  County, 
Pennsylvania.  This  relief  maintains  the 
level  of  competition  that  existed 
premerger  and  ensures  that  the  affected 
markets  will  suffer  no  reduction  in 
competition  as  a  result  of  the  merger. 
Advertisers  will  continue  to  have 
alternatives  to  the  merged  firm  in 
piutihasing  outdoor  advertising.  Finally, 
the  ownership  structure  is  maintained 
in  that  the  number  of  competitors  who 
may  compete  for  advertisers'  business 
will  remain  unchanged. 

Unless  plaintiff  grants  an  extension  of 
time,  the  divestitures  must  be 
completed  within  six  (6)  months  after 
the  fihng  of  the  Complaint  in  this  matter 
or  within  five  (5)  business  days  after 
notice  of  entry  of  this  Final  Judgment  by 
the  Court,  whichever  is  later.  Until  the 
divestitures  take  place  in  Hartford, 
Washington  and  Westmoreland 
Counties,  defendants  must  maintain  and 
operate  the  advertising  assets  as  active 
competitors;  maintain  sufficient 
management  and  staffing,  maintain  sales 
and  marketing  of  the  advertising  assets; 
and  maintain  the  advertising  assets  in 
operable  condition  at  current  capacity 
configurations.  In  the  remaining 
counties,  defendants  must  maintain  and 
operate  the  advertising  assets  as  active 
competitors;  such  that  the  sales 
marketing  of  the  assets  is  conducted 
separate  from,  and  in  competition  with 
the  Chancellor's  bulletin  faces  in  the 
respective  coimties. 

The  divestitures  must  be  to  a 
purchaser  or  purchasers  acceptable  to 
the  plaintiff  in  its  sole  discretion. 
Unless  plaintiff  otherwise  consents  in 
writing,  the  divestitiues  shall  include 
all  the  assets  of  the  outdoor  advertising 
business  being  divested,  and  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  such 
assets  can  and  will  be  used  as  viable, 
ongoing  commercial  outdoor  advertising 
businesses.  In  addition,  the  purchaser  or 
purchasers  must  intend  in  good  faith  to 
continue  the  operations  of  the  outdoor 
advertising  businesses  as  were  in  effect 
in  the  period  immediately  prior  to  the 
filing  of  the  Complaint,  unless  any 
significant  change  in  the  operations 
planned  by  a  piu'chaser  is  accepted  by 
the  plaintiff  in  its  sole  discretion.  This 
provision  is  intended  to  ensure  that  the 
outdoor  advertising  businesses  to  be 
divested  remain  competitive  with 


Chancellor's  other  outdoor  advertising 
businesses  in  the  Seven  Counties. 
If  defendants  fail  to  divest  these 
outdoor  advertising  assets  within  the 
time  periods  specified  in  the  Final 
Judgment,  the  Court,  upon  plaintiffs 
application,  is  to  appoint  a  trustee 
nominated  by  plaintiff  to  effect  the 
divestitures.  If  a  trustee  is  appointed, 
the  proposed  Final  Judgment  provides 
that  defendants  will  pay  all  costs  and 
expenses  of  the  trustee  and  any 
professionals  and  agents  retained  by  the 
trustee.  The  compensation  paid  to  the 
trustee  and  any  persons  retained  by  the 
trustee  shall  be  both  reasonable  in  light 
of  the  value  of  the  advertising  assets, 
and  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestitures  and  the  speed  with  which 
they  are  accomplished.  After 
appointment,  the  trustee  will  file 
monthly  reports  with  the  plaintiff, 
defendants  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  the  proposed 
Final  Judgment.  If  the  trustee  has  not 
accomplished  the  divestitures  within 
six  (6)  months  after  its  appointment,  the 
trustee  shall  promptly  file  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomphshed  and  (3)  the  trustee's 
recommendations.  At  the  same  time  the 
trustee  will  furnish  such  report  to  the 
plaintiff  and  defendants,  who  will  each 
have  the  right  to  be  heard  and  to  make 
additional  recommendations. 

The  proposed  Final  Judgment 
contains  provisions  to  ensure  that  these 
outdoor  advertising  assets  will  be 
preserved,  so  that  the  advertising  assets 
remain  viable  competitors  after 
divestiture. 

The  proposed  Final  Judgment  requires 
Chancellor  to  provide  at  least  thirty  (30) 
days'  notice  to  the  Department  of  Justice 
before  acquiring  mere  than  a  de  minimis 
interest  in  any  assets  of,  or  any  interest 
in,  another  outdoor  advertising 
company  in  the  Seven  Counties.  Such 
acquisitions  could  raise  competitive 
concerns  but  might  be  too  small  to  be 
reported  otherwise  under  the  Hart-Scott- 
Rodino  ("HSR")  premerger  notification 
statute.  Moreover,  Chancellor  may  not 
agree  to  sell  outdoor  advertising  space 
for  any  other  outdoor  advertising 
company  in  the  Seven  Counties  without 
providing  plaintiff  with  notice.  Thus, 
this  provision  in  the  proposed  Final 
Judgment  ensures  that  the  Department 
wrill  receive  notice  of  and  be  able  to  act, 
if  appropriate,  to  stop  any  agreements 


that  might  have  anticompetitive  effects 
in  the  Seven  Counties. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
likely  anticompetitive  effects  of 
Chancellor's  proposed  transaction  with 
Whiteco  in  the  Seven  Counties.  Nothing 
in  this  Final  Judgment  is  intended  to 
limit  the  plaintiffs  ability  to  investigate 
or  to  bring  actions,  where  appropriate, 
challenging  other  past  or  future 
activities  of  defendants  in  the  Seven 
Counties. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a).  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  plaintiff 
has  not  withdrawn  its  consent.  The 
APPA  conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  plaintiff  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  writhin  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  plaintiff  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
plaintiff  will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 

Written  comments  should  oe 
submitted  to:  Craig  VV.  Conrath.  Chief, 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
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1401  H  Street .  NW;  Suite  4000, 
Washington.  X:  20530. 

The  propos  ed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  oi^er  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
cuiy  order  nee  essary  or  appropriate  for 
the  modificat  on,  interpretation  or 
enforcement  of  the  Final  Judgment. 

VI.  Altemativ  es  to  the  Proposed  Final 
Judgment 

Plaintiff  considered,  as  an  alternative 
to  the  proposdd  Final  Judgment,  a  full 
trial  on  the  m  3rits  of  its  Complaint 
against  defendants.  Plaintiff  is  satisfied, 
however,  that  the  divestiture  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  sale  of  outdoor 
advertising  space  in  the  Seven  Counties. 
Thus,  the  prot)osed  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  optained  through  litigation, 
but  avoids  tha  time,  expense  and 


uncertainty  o 


of  the  Compla  int. 


VII.  Standard 
APPA  for  Pmhosed 


of  Review  Under  the 
Final  Judgment 


a  full  trial  on  the  merits 


The  APPA  requires  that  proposed 
consent  judgn  lents  in  antitrust  cases 
brought  by  th«  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Cov  irt  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  df  termination,  the  Court 
may  consider-*- 

(1)  The  compltitive  impact  of  such 
judgment,  inclutiing  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  di^ration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered  and  any  other 
considerations  t  earing  uf>on  the  adequacy  of 
such  judgment; 

(2)  The  impac;  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specifid  injury  from  the  violations 
set  forth  in  the  domplaint  including 
consideration  o?the  public  benefit,  if  any,  to 
be  derived  fromp  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e) 

As  the  Unite  d  States  Court  of  Appeals 
for  the  D.C.  Qi  cuit  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whfcther  the  decree  is 
sufficiently  claar.  whether  enforcement 
mechanisms  a^  sufficient  and  whether 
the  decree  maj  positively  harm  third 
parties.  See  Uiiited  States  v.  Microsoft. 
56  F.3d  1448.    461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry.  "(t)he 
Court  is  nowhere  compelled  to  go  to 


trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process." '  Rather. 

(ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  imp>act 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen.  Inc.,  1977-1  Trade  Cas. 
1 61,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc..  858  F.2d  456.  462 
(9th  Cir.  1988).  citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.).  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft,  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.  ^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 


'  119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463.  93rd 
Cong.  2d  Sess.  8-9  (1974),  reprinted  in  U.S.CC.A.N. 
6535,  6538. 

^  Bechtel.  648  F.2d  at  666  (citations  omitted) 
(emphasis  added):  see  BNS,  858  F.2d  at  463;  United 
States  v.  National  Broadcasting  Co..  449  F.  Supp. 
1127,  1143  (CD.  Cal.  1978);  Gillette.  406  F.  Supp. 
at  716.  See  also  Microsoft,  56  F.3d  at  1461  (whether 
"the  remedies  (obtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest' ") 
(citations  omitted). :. 


in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A) 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.' "3 

The  relief  obtained  in  this  case  is 
strong  and  effective  relief  that  should 
fully  address  the  competitive  harm 
posed  by  the  proposed  transaction. 

VIII.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
plaintiff  in  formulating  the  proposed 
Final  Judgment. 

Dated:  December  16, 1998. 
Respectfully  submitted, 
Renee  Eubanks, 

Merger  Task  Force.  U.S.  Department  of 
Justice.  Antitrust  Division.  1401  H  Street.  NW; 
Suite  4000,  Washington.  DC  20530.  (202)  307- 
0001. 

Exhibit  A— Definition  of  HHI  and 
Calculations  for  Market 

"HHI"  means  the  Herfindahl-Hirschman 
Index,  a  commonly  accepted  measure  of 
market  concentration.  It  is  calculated  by 
squaring  the  market  share  of  each  firm 
competing  in  the  market  and  then  summing 
the  resulting  numbers.  For  example,  for  a 
market  consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenty  and  twenty  percent,  the 
HHI  is  260Q  (302  +  30^  +  202  +  202  =  2600). 
The  HHI  takes  into  account  the  relative  size 
and  distribution  of  the  firms  in  a  market  and 
approaches  zero  when  a  market  consists  of  a 
large  number  of  firms  of  relatively  equal  size. 
The  HHI  increases  both  as  the  number  of 
firms  in  the  market  decreases  and  as  the 
disparity  in  size  between  those  firms 
increases. 

Markets  in  which  the  HHI  is  between  1000 
and  1800  points  are  considered  to  be 
moderately  concentrated,  and  those  in  which 
the  HHI  is  in  excess  of  1800  points  are 
considered  to  be  concentrated.  Transactions 
that  increase  the  HHI  by  more  than  100 
points  in  concentrated  markets 
presumptively  raise  antitrust  concerns  under 
the  Merger  Guidelines.  See  Merger 
Guidelines  §  1.51. 

Certificate  of  Service 

I,  Renee  Eubanks  hereby  certify  that, 
on  December  16. 1998, 1  caused  the 
foregoing  document  to  be  served  on 
defendants  Whiteco  Industries,  Inc, 
Metro  Management  Associates,  and 


'  United  States  v.  American  Tel.  and  Tel.  Co.,  552 
F.  Supp  131,  151  (D.D.C.  1982),  afpd.  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  (1983), 
quoting  Gillette,  406  F.  Supp.  at  716  (citations 
omitted):  United  States  v.  Alcan  Aluminum,  Ltd., 
605  F.  Supp.  619,  622  (W.D.  Ky.  1985). 
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Chancellor  Media  Corporation  by 

having  a  copy  mailed,  first-class, 

postage  prepaid,  to: 

Steven  H.  Schulman, 

Bruce  J.  Prager, 

Latham  &■  Watkins,  1001  Pennsyhania  Ave., 

NW,  Suite  1300.  Washington,  DC 20004, 

Counsel  for  Chancellor  Media  Corporation. 

Charles  Biggio, 

Akin,  Gump,  Strauss,  Hauer&Feld,  LLP., 

590  Madison  Avenue,  20th  Floor,  New  York, 

NY  10022,  Counsel  for  Whiteco  Industries, 

Inc.  and  Metro  Management  Associates. 

(FR  Doc.  99-826  Filed  1-14-99;  8:45  am) 
BILLING  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  11, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
Women's  Bureau,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ((202)  395-7316),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Women's  Bureau. 

Title:  Department  of  Labor's  Business- 
to-Business  Mentoring  Initiative  on 
Child/Dependent  Care. 

OMB  Number:  1225-0074  (Extension). 

Frequency:  One-time  response  and 
one-time  follow-up. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,000. 

Estimated  Time  Per  Respondent:  15 
minutes  for  sign-up  and  1 5  minutes  for 
summary  report. 

Toted  Burden  Hours:  500. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  SO. 

Description:  The  Women's  Bureau 
(WB),  through  its  10  regional  offices, 
will  provide  technical  assistance  to 
businesses  and  other  employers  and 
facilitate  a  Mentoring  initiative  by 
linking  employers  who  are  wilUng  to 
mentor  others  on  cutting  edge  child 
programs  with  employers  that  wish  to 
receive  Mentoring  services.  Utilizing  the 
WB  Internet  website  as  a  matching 
mechanism,  employers  willing  to 
mentor  can  be  located  by  those  who 
need  these  services.  A  report  of  the 
program's  activities  will  be  prepared 
approximately  one  year  from  program 
implementation. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
[PR  Doc.  99-949  Filed  1-14-99;  8:45  am) 
BILLNM  CODE  4S10-23-M 

APPENDIX 
[Petitions  Instituted  on  12/21/199^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  v^th  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  January  25, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
showrn  below,  not  lather  than  January 
25,  1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  21st  day  of 
December,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

35.367 

35368 

Auburn  Sportswear  (Co.) 

Dothan  Industries  (Co.)  

Tallassee,  AL 

Dothan,  AL 

12/02/1998 
11/24/1998 
12A)3/1998 
12/08/1998 

Baset>all  Jackets. 
Boxer  Shorts. 

35.369 

35.370  

Frances  Sports  Mfg.  L.LC  (Co.) 

Mademoiselle  Knitwear  (Workers)  

GoWendale,  WA 

Brooklyn,  NY 

Snowtx)ards. 
Sweaters. 

2678 


TA-W 


35,371 
35,372 
35,373 
35.374 
35,375 
35,376 
35,377 
35,378 
35.379 
35.3S0 
35.381 
35,382 
35.383 
35.384 
35.385 
35.386 

35.387 
35,388 
35,389 
35,390 
35.391 
35.392 
35,393 
35,394 
35,395 
35,396 
35,397 
35,398 
35,399 
35,400 
35,401 
35,402 
35,403 
35,404 
35.405 
35.406 
35,407 
35,408 
35,409 
35.410 
35.411 
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[Petitions  Instituted  on  12/21/1998] 


Subject  firm 
(petitioners) 


Hamilton  Beach  (Co.)  

Boeing  Company  (The)  (SPEEA) 

Sooner  Drilling  &  Explor.  (Co.) 

Jinkerson  Services  (Workers)  

Slater  Steels  Corp  (Workers)  

'rinting  Press  (The)  (Co.)  

'heeling  PIttstxjrgh  Steel  (Workers)  . 

littrrxjre  Textile  Co  (Workers)  

leckett  Multisery  (USWA) 

haron  Tube  Co  (USWA) 

hneider  Mills,  Inc  (Workers)  

Coach  Leathenvare  Corp  (Workers)  .. 

Ml  Swaco  (Workers)  

Technipiast.  Inc  (UNITE)  

lainbow  Piece  Dye  (UNITE) 

'averrx>n  Photo  Engraving  (UNITE)  .. 

enith  Electronk:s  Corp  (Comp) 

hn  Deere  Consumer  Prod.  (Comp) 

lohn  Deere  Consumer  Prod.  (Comp) 

launty  Textile/A.T.C.  (Workers)  

IRC  (Workers) 

MagneTek  (Comp) 

( k)ming  Consumer  Products  (USWA) 

/  linge  Enterprises.  Inc  (USWA) 

I  ientucky  Textiles  West  (Workers)  

;  enith  Electrorucs  (Workers)  

f  lonny  Products.  Inc  (Comp)  

t  ioppel  Steel  Corp  (Workers)  

Boeing  Co  (The)  (lAMAW)  , 

kichler  Lighting  Group  (IBEW)  

Nu-Tek  Foods.  Inc  (Workers) 

SX  Corp..  USS  Div.  (USWA)  , 

utonrx)tive  Products  (Comp)  

M  West  Petroleum.  Inc  (Comp) 

nyder  Oil  Corp  (Workers) 

merican  London  (UNITE) , 

inoco  Products  Co  (Comp)  

and  D  Dress  Co.,  Inc  (Workers)  

nicherr)— BJ  Servrces  (Workers) 

Schulman.  Inc  (OCAW)  

reiling  Oil.  Inc  (Workers)  


Location 


NO 


Washington. 

Wchita.  KS  

Konawa,  OK 

El  Paso,  TX 

Foft  Wayne.  IN , 

Palos  Heights.  IL 

Allenport,  PA 

New  York,  NY  

Warren,  OH 

Niles,  OH 

Alexander  Mills,  NC 

Carlstadt,  NJ  

Williston.  ND  

Little  Falls.  NJ  

Fair  Lawn,  NJ 

Patterson,  NJ  


Date  of 
petition 


Glenview,  IL 

Greer,  SC 

Gastonia.  NC  

Scranton.  PA 

Boone.  NC  

Praire  Grove,  AR 

Charlerol.  PA 

Spanish  Fork,  UT 

Checotah,  OK  

Melrose  Park,  IL  .. 
Washington,  NC  .. 
Beaver  Fall,  PA  ... 

Seattle,  WA 

Cleveland.  OH 

Wapakoneta.  OH 
Fairless  Hills.  PA  . 

McAllen,  TX 

Upton,  WY 

Ft.  Worth,  TX  

Norwood,  MA  

Amsterdam,  NY  .... 
Ridgewood,  NY  ..., 

Houston,  TX 

Orange,  TX  

Hays,  KS 


11/30/1998 
11/18/1998 
12/02/1998 
12/02/1998 
12/02/1998 
11/07/1998 
12/04/1998 
12/02/1998 
11/30/1998 
11/30/1998 
12/04/1998 
11/30/1998 
12/01/1998 
12/03/1998 
12/08/1998 
12/08/1998 

12/07/1998 
12/08/1998 
12/08/1998 
12/09/1998 
07/21/1998 
12/04/1998 
12/07/1998 
12/07/1998 
12/07/1998 
12/04/1998 
12/08/1998 
12/10/1998 
12/09/1998 
12/08/1998 
12/09/1998 
12/10/1998 
12/07/1998 
12/09/1998 
12/08/1998 
12/09/1998 
12/11/1998 
12/07/1998 
11/16/1998 
12/07/1998 
12/09/1998 


Product(s) 


Electric  Housewares. 
Aircrafts. 

Oil,  Gas  Drilling  and  Exploration. 
Provides  Quality  Control,  Mari<eting. 
Steel  Bars.  Stainless  Steel. 
Printed  Products. 
CoW  Rolled  Steel  Products. 
Textile  Fabrics. 
Steel  Mill  Sen/ices. 

Steel  Tubing.  Electrical  Welding  Tubing. 
Woven  Cloth — Acetate,  Rayon. 
Leather  Handbags  and  Accessories. 
Drilling  Equipment  Rental. 
Custom  Injection  Molds. 
Textile  Dyeing  and  Finishing. 
Hand  Screens  for  Wall  Paper  and  Fab- 
rics. 
Headquarter  Office. 
Engine  Assembly. 
Engine  Assembly. 
Fatarics. 

Resistors.  Connectors.  Relays. 
Electric  Motors. 
Flatware. 

Process  Scrap  Steel. 
Speedo.  Vk:toria  Secret  Sportswear. 
Television  Picture  Tut)es. 
Kitchen  Tools  and  Gadgets. 
Oil  Pipe  and  Tutjing. 
Commercial  Aircrafts  and  Parts. 
Lighting  Fixtures. 
Processed  Cheese. 
Hot  and  Cold  Rolled  Sheet. 
Rack  and  Pinion  Steering  Gears. 
Cmde  Oil. 
Oil  and  Gas. 
Woolen  Material. 
Recycled  Canboard. 
Suits.  Dresses. 

Chemicals— Petroleum  Industry. 
Polyurethane  Products  for  Automobiles. 
Cmde  Oil. 


[FR  Doc.  99-951  piled  1-14-99;  8:45  am) 

BILUNG  CO0€  4S1C 

* 

DEPARTMENT  OF  LABOR 

Employment  a^d  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  havfe  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Aci  of  1974  ("the  Act")  and 
are  identified  ii|  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  ai^  Training 
Administrationi  has  instituted 


investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  wrhether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
of  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  25, 
1999. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  25, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  14th  day 
of  December,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  instituted  on  12/14/1998) 


TA-W 

Subject  firm 
(pebtioners) 

Location 

Date  of 
petitkjn 

Product(s) 

35.339  

Garden  State  Tannery  (UNITE)  

Chasam.  Inc  (Co.)  

Kellv  SDrinafiekJ  Tire  (Wkrs) 

King  of  Prussia,  PA 

Sylva.  NC 

Cunfit>erland,  MD 

Perth  Amboy,  NJ 

New  York,  NY  

Memphis,  TN 

Tkxjnderoga,  NY 

Frankfort.  NY 

Kent  City.  Ml  

Warren.  OH 

Youngstown,  OH 

Hrckory,  NC 

Galion,  OH  

Cleveland,  OH 

12/03/1998 
12/02/1998 
12/01/1998 
11/28/1998 
11/06/1998 
11/23/1998 
12/01/1998 
11/25/1998 
11/09/1998 
11/30/1998 
11/30/1998 
11/19/1998 
12/08/1998 

Leather  Auto  Products. 

35,340  

ChikJren's  Sleepers. 

35  341  

Passenger  Tires,  Tnxk  and  Farm. 

35  342  

Co  Steel  Raritan  (Wkrs)  

Billets  and  Steel  Wire  Rod. 

35  343      .  .  . 

Paoillon  Ribbon  and  Bow  (Wkrs)  

Rltibon,  Flower  and  Bow  Designs. 

35  344  

Genera)  Electric  (lUE)  

International  Paper  (Wkrs)  

Union  Tools  (Wkrs) 

National  Fruit  Products  (Wkrs) 

Automotive  Lamps. 

35,345  

White  Office  Reprography  (Copy)  Paper. 

35.346  

Rakes,  Shovels,  Pitchforks. 

35  347 

/Vpple  Juk^e,  Apple  Sauce. 

35  348 

WCI  Steel  Inc  (USWA)  

Hot  Rolled  and  Cold  Rolled  Steel. 

35  349  

Youngstown  Sinter  Plant  (USWA) 

Sinter  for  WCI  Steel. 

35  350  

Ger>eral  Electnc  Co  (Co.)  

Residential  Distribution  Transformers. 

35.351  

Komatsu  America  Infl  Co  (lAMAW) 

Phoenix  Dye  Works  (UNITE)  

G.S.M.  Enterprises  (Wkrs)  

Motor  Graders.  Hydraulic  Cranes. 

35  352 

12/01/1998  1  Dveina  of  Woven  Yarn. 

35  353 

Los  Angeles.  CA 

Myton.  UT  

Spokane.  WA 

12/04/1998 
12/03/1998 
11/23/1998 
11/30/1998 
12/03/1998 
12/01/1998 
11/13/1998 
12/01/1998 
12/01/1998 
11/27/1998 
12/01/1998 
12/01/1998 
12/03/1998 
12/02/1998 

Ladies'  Sportswear. 

35  354  

Inlarxj  Production  Co  (Wkrs)  

Oil  and  Gas. 

35  355  

U.S.  Maine/Bayliner  (Wkrs)  

Inland  Wood  Products  (Co.) 

Voest  Alpine  Services  (Wkrs) 

Alumax  E.M.P.  (Wkrs)  

American  Fracmaster  (Wkrs)  

Wire  Harnesses. 

35  356 

Plummer.  ID 

DimenskKi  Lumber. 

35  357 

Lindon,  UT  

Flat  Coil,  Plate  and  Pipe  Steel. 

35  358     .    .. . 

Bentonville,  AR  

Wheels— Speed  Star. 

35  359  

Midland,  TX 

Oil  Well  Services. 

35360 

Koch  Lable  Co.  (Co.) 

Evansville.  IN  

Tyler.  TX  

Copper  Canyon.  NV  .... 

Manchester.  TN  

Magazine,  AR  

Snow  Shoe,  PA 

San  Francisco,  CA 

Printed  Latjels— Rotogravure. 

35.361  

Trane  Company  (The)  (lUE)  

Battle  Mountain  Gold  (Wkrs)  

Air  Conditioning  Compressors. 

35  362  

GoW  Productkjn. 

35.363  

Eden  Apparel,  Inc  (Co.) 

Westark  Garment  Mfg.  (Wkrs)  

Premier  Refactories,  Inc  (USWA)  

Pajamas  and  Robes. 

35,364  

Jackets. 

35  365 

Refactories  Products. 

35  366  

Bellwether  Mfg.  Co  (Wkrs)  

Sportswear,  Raincoats. 

IFR  Doc.  99-952  Filed  1-14-99;  8:45  am) 

BILLINO  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-35,408] 

L  &  S  Dress  Co.,  Inc.,  Ridgewood,  New 
York;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  21, 1998,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  L  &  S  Dress 
Clo.,  Inc.,  Ridgewood.  New  York. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  been 
issued  (TA-W-35,241).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC.  this  5th  day  of 
January,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(PR  Doc.  99-953  Filed  1-14-99;  8:45  ami 

BILUNO  CODE  4510-90-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration, -has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  v/hether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
shov\ring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  25, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  25. 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  28th  day 
of  December,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
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TA-W 


35.412 

35.413 

35.414 

35.415 

35.416 

35.417 

35.418 

35.419 

35.420 

35.421 

35.422 

35,423 

35.424 

35.425 

35,426 

35.427 

35.428 

35,429 

35,430 

35.431 

35.432 

35.433 

35.434 

35.435 

35.436 

35.437 

35,438 

35.439 

35,440 

35,441 

35.442 

35,443 

35,444 

35,445 
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Appendix 

[Petitions  Instituted  on  12/28/1998] 


Sul)|ect  firm 
(petitioners) 


WiWamette  Industries  (Wkrs) 

Connor  Sales  Co..  Inc  (Wkrs)  

Baker  Oil  Tools  (Co.) 

Doyon  Drilling  (Co.)  

J.A.  Lamy  Mfg.  Co.  (UFCW)  

Stanley  Fastening  Systems  (Co.)  .. 

Texfi  Industries,  Inc  (Co.)  

Graphic  Packaging  Corp  (Wkrs)  ... 

Active  Product  Corp  (UAW)  

Plynetics  Express  (Wkrs)  

Magura  USA  Corp  (Co.) 

Fair  Rite  Products  Corp  (Wkrs) 

Cross  Creek  Apparel  (Wkrs)  

Autxjm  International  (Wkrs)  

Federal  Mogul  (Co.)  

Santa's  Best  (Comp)  

Cranston  Print  Works  (Comp)  

Rayovac  Corp  (Comp) 

Rice  Logging,  Inc.  (Comp)  

Premier  Sportswear.  Inc  (Wkrs)  

Ilinois  Gtove  Company  (Wkrs) 

Sumrtonxj  Mactiinery  Corp.  (Wkrs) 

Baker  Hughes  (Wkrs)  

jSwansea  Mig.  Co.  (Wkrs)  

Computed  Anatomy,  Inc.  (Comp)  ... 

jU.S.  Can  Company  (USWA)  

jMotorola  Ceramk:  Products  (Wkrs) 

Southwest  Fashion  (wkrs)  

Fiskars  Inc.  (Wkrs)  

Parker  Technotogy  (Wkrs) 

Chestnut  Hill  Marketing  (Co.mp)  

Katzentjerg  Brothers,  Inc  (Comp)  .. 
Angelica  Image  Apparel  (Comp)  .... 
International  Paper  (Comp)  


Location 


Dallas,  OR 

Williston,  ND  

Houston,  TX  

Anchorage.  AK 

Sedalia.  MO  

East  Greenwich.  Rl 

Fayetteville,  NC 

Franklin,  OH 

Marion,  IN  

Beaverton,  OR  

OIney,  IL 

Springfield,  VT  

Hillsville.  VA  

Danvers,  MA  

Buriington,  lA  

Manitowoc,  Wl  

Webster,  MA  

Appteton.  Wl  

Council,  ID  

Fall  River,  MA  

Effingam,  IL 

Chesapeake.  VA 

Houston,  TX „.. 

Swansea,  SC  

New  York,  NY  

Green  Bay,  Wl  

Abuquerque,  NM  .... 

El  Paso,  TX 

Wheaton.  MN 

Odessa,  TX 

Fall  River,  MA  

Baltimore,  MD  

Linden,  TN  

Lock  Haven,  PA  


Date  of 
petition 


12/09/1998 
12/09/1998 
12/10/1998 
12/10/1998 
11/30/1998 
12/10/1998 
12/16/1998 
11/23/1998 
12/13/1998 
12/07/1998 
12/10/1998 
12/11/1998 
12/11/1998 
12/10/1998 
11/30/1998 
12/16/1998 
12/07/1998 
09/18/1998 
12/17/1998 
12/14/1998 
12/15/1998 
12/18/1998 
11/30/1998 
12/19/1998 
12/17/1998 
12/12/1998 
12/15/1998 
12/16/1998 
12/31/1998 
12/16/1998 
12/10/1998 
12/09/1998 
12/11/1998 
12/15/1998 


Product(s) 


Lumber. 

Oilfiekl  Storage  Tanks. 

Oilfield  Service  Equipment. 

Oilfiekj  Services. 

Men's  Levi  Jeans. 

Nails. 

Weaves,  Dyes  and  Finishes  Fabrics. 

Print  Food  Packaging. 

Metal  Stamping. 

Phototypes  of  Various  Products. 

Hydraulic  Bicycle  Brakes. 

Assemble  Noise  Suppressors. 

Knit  Garments. 

Process  Control  Instruments. 

Spari<  Plugs. 

Plush  Christmas  Decorations. 

Cotton  and  Poly/cotton  Blended  Fabrics. 

Batteries. 

Logs  for  Boise  Cascade. 

Ladies'  Trousers,  Skirts  and  Shorts. 

Gloves. 

Speed  Reducers. 

Oilfiekj  Services. 

Swimwear. 

Corneal  Topographer. 

Aerosol  Cans. 

Filters  for  Beepers  and  Cellular  Phones. 

Pants,  Shirts. 

Multiple  Electrical  Strip  Outlets. 

Drilling  Rig  Components. 

Children's  Apparel. 

Athletic  Clothing. 

Aprons,  Patient  Gowns,  Smocks. 

Office  Reprographk:  (Copy)  Paper. 


[FR  Doc.  99-95C  Filed  1-14-99;  8:45  am) 

MLUNQ  COOE  4610  -30-M 


DEPARTMENT  OF  LABOR 

Employment  $tandards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 


gP' 


General  wagp  determination  decisions 
of  the  Secretryiof  Labor  are  issued  in 
accordance  wiih  applicable  law  and  are 
based  on  the  ii^formation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  bas^c  hourly  wage  rates  and 
fringe  benefits  iwhich  are  determined  to 
be  prevailing  f^r  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  ii  the  localities  specified 
therein. 


The  determiiations 
of  prevailing  rates 
have  been  mad  i 


in  these  decisions 
and  fringe  benefits 
in  accordance  with  29 


CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimiun  paid  by 
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contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encoiiraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Stfmdards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT990001  (Jan.  15, 1999) 

CT99O003  (Jan.  15, 1999) 

CT990004  (Jan.  15. 1999) 

CT990008  (Jan.  15. 1999) 
Massachusetts 

MA990016  (Jan.  15, 1999) 
Maine 

ME990025  (Jan.  15. 1999) 
New  Jersey 

NJ990009  (Jan.  15, 1999) 
New  York 

NY990001  (Jan.  15, 1999) 
Rhode  Island 

RI990006  (Jan.  15, 1999) 

Volume  n 

Maryland 

MD990045  (Jan.  15, 1999) 
Pennsylvania 

PA990004  (Jan.  15, 1999) 
■     PA990042  (Jan.  15, 1999) 

PA990050  (Jan.  15, 1999) 
Virginia 

VA990005  (Jan.  15, 1999) 

Volume  m 
None 

Volume  IV 
None 

Volume  V 

Iowa 

IA990002  (Jan.  15, 1999) 

IA990005  (Jan.  15. 1999) 
New  Mexico 

NM990001  (Jan.  15, 1999) 

Volume  VI 
None 


2061 


Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  8th  day  of 
January,  1999. 

Cu-l.  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[PR  Doc.  99-745  Filed  1-14-99;  8:45  am) 

WLUMG  COOE  46ia-Z7-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(2)(A)l.  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Bureau  of  Labor  Statistics 
(BLS)  is  sohciting  comments  concerning 
the  proposed  revision  of  the  "Consumer 
Price  Index  Commodities  and  Services 
Survey." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
March  16,  1999. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington,  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  direction  of  the  Secretary  of 
Labor,  the  Bureau  of  Labor  Statistics 
(BLS)  is  directed  by  law  to  collect, 
collate,  and  report  full  and  complete 
statistics  on  the  conditions  of  labor  and 
the  products  and  distribution  of  the 
products  of  the  same;  the  Consumer 
Price  Index  (CPI)  is  one  of  these 
statistics.  The  collection  of  data  from  a 
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of  retail  establishments 


and  govemmer  t  agencies  is  essential  for 
the  timely  and  iccurate  calculation  of 
the  Commoditi  (s  and  Services  (C&S) 
component  of  t  le  CPI. 

The  CPI  is  ths  only  index  compiled  by 
the  U.S.  Goveniment  that  is  designed  to 
measure  changes  in  the  purchasing 
power  of  the  uifcan  consumer's  dollar. 
The  CPI  is  a  m«  asure  of  the  average 
change  in  price  s  paid  by  urban 
consumers  for  |  fixed  market  basket  of 
goods  and  services. 

The  CPI  is  us  ed  most  widely  as  a 
measure  of  infl  ition,  and  serves  as  an 
indicator  of  the  effectiveness  of 
government  ecdnomic  policy.  It  also  is 
used  as  a  deflator  of  other  economic 
series,  that  is.  t)  adjust  other  series  for 
price  changes  atid  to  translate  these 
series  into  infl^on-free  dollars.  A  third 
major  use  of  th4  CPI  is  to  adjust  income 
payments.  Over  two  miUion  workers  are 
covered  by  collective  bargaining 
contracts  whicl  i  provide  for  increases  in 
wage  rates  base  d  on  increases  in  the 
CPI. 

The  continuation  of  the  collection  of 
prices  for  the  C  PI  is  essential  since  the 
CPI  is  the  nation's  chief  source  of 

retail  price  changes.  If 
the  informatior  on  C&S  prices  were  not 
collected.  Federal  fiscal  and  monetary 


poUcies  would  be  hampered  due  to  the 
lack  of  information  on  price  changes  in 
a  major  sector  of  the  U.S.  economy,  and 
estimates  of  the  real  value  of  the  Gross 
National  Product  could  not  be  made. 
The  consequences  to  both  the  Federal 
and  private  sectors  would  be  far- 
reaching  and  would  have  serious 
repercussions  on  Federal  government 
poUcy  and  institutions. 

II.  Current  Actions 

A  new  item  optimization  model  for 
outlet  selection  will  yield  larger  samples 
for  the  1998  revision  over  the  samples 
selected  for  the  1987  revision.  Through 
rotation,  the  smaller  1987  revision- 
based  samples  are  being  replaced  by  the 
larger  1998  revision-based  samples.  The 
BLS  also  plans  to  shift  to  a  rotation 
model  that  results  in  rotating  the  full 
C&S  sample  in  four  years,  rather  than 
the  five-year  process  currently  followed. 
This  change  in  rotation  strategy 
effectively  expands  the  rotation 
collection  each  year,  by  25  percent.  The 
impact  of  using  a  new  item  optimization 
model,  constructed  to  reduce  the 
variance  of  the  CPI,  combined  with  a 
new  four-year  rotation  cycle,  would 
yield  approximately  2,700  additional 
outlets  each  year,  and  would  stabilize 
once  full  rotation  occurs.  A  limited 


supplemental  collection  of  prices  for 
use  in  improving  hedonic-based  quality 
adjustments  also  is  planned. 

Currently,  data  for  the  CPI  are 
recorded  on  collection  schedules  by  CPI 
field  staff  in  assigned  retail  outlets  and 
are  mailed  to  the  National  Office  for 
processing.  A  key  element  for  the  future 
is  the  development  of  a  process  to 
convert  all  data  collection  and 
transmission  to  electronic  systems. 
When  in  place,  a  fully  implemented 
Computer-Assisted  Data  Collection 
(CADC)  system  for  the  CPI  will  resuh  in 
significant  advantages  by  increasing 
productivity  and  improving  the  overall 
quality  of  the  CPI.  Electronic  data 
collection  and  transmission  wrill  provide 
long-term  savings  through  a  major 
reduction  of  mail,  paper,  and  printing 
costs.  Electronic  systems  will  provide 
an  opportunity  to  reduce  data  capture 
and  review  time,  and  to  improve  survey 
logistics  management. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Consumer  Price  Index 
Commodities  and  Services  Survey. 

OMB  Number:  1220-0039. 

Affected  Public:  Business  or  other  for- 
profit;  not-for  profit  institutions;  and 
State,  Local  or  Tribal  Government. 


Form  No. 


Total  number 
of  resporxjents 


Frequency 


Total  annual 
responses 


Minutes  per  re- 
sponse 
(average) 


Estinnated  total 
burden  hours 


BLS  3400  

BLS  3400A.2 
BLS  3400B  ... 
BLS3400C  .. 
BLS  3401  


11,831 
11,831 
11.831 
3,076 
37.844 


Totals 


42.487 


Annual  

Annual  

Annual  

Annual  

Monthly/Bimonthly 


11,831 

11.831 

11.831 

3.076 

325.530 


4 
36 
23 

6.9 
14.187 


789 
7.099 
4,535 

354 
76.972 


337.361 


16 


89.749 


Total  Burdei 
$0. 

Total  Burder 
maintenance): 


Cost  (capital/startup):         NATIONAL  SCIENCE  FOUNDATION 


Cost  (operating/ 
50. 
Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  ai  id  Budget  approval  of  the 
information  co  lection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Waskington.  D.C..  this  12th  day 
of  January  1999. 
W.  Stuart  Rust.  ]  r.. 
Chief,  Division  o  Management  Systems, 


Bureau  of  Labor 
[FR  Doc.  99-948 


Statistics. 
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BILLING  CODE  4510. 24-M 


Notice  of  Intent  To  Seek  Approval  To 
Reinstate  Without  Revision  an 
information  Collection 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  annoimcing  plans 
to  request  reinstatement  of  this 
collection.  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  we  are  providing  an 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  that  OMB 
approve  clearance  of  this  collection  for 
no  longer  than  3  years. 


DATES:  Written  comments  on  this  notice 
must  be  received  by  March  16, 1999  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295.  Arlington.  VA  22230.  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Suzanne  H.  Plimpton.  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230; 
telephone  (703) 306-1125  x  2017;  or 
send  email  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  National  Science 
Foimdation  Science  Honor  Awards. 

0MB  Approval  Number:  3145-0035. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  reinstate  an  information 
collection  for  three  years. 

Abstract:  The  National  Science 
Foundation  (NSF)  administers  several 
honorary  awards,  among  them  the 
President's  National  Medal  of  Science, 
the  Alan  T.  Waterman  Award,  the  NSB 
Vannevar  Bush  Award,  and  the  NSB 
Public  Service  Award. 

Use  of  the  Information:  The 
Foundation  has  the  following  honor 
award  programs: 

•  Presi(fent's  National  Medal  of 
Science.  Statutory  authority  for  the 
President's  National  Medal  of  Science  is 
contained  in  42  U.S.C.  1881  (P.L.  86- 
209),  which  established  the  award  and 
stated  that  "(t)he  President  shall  *  *  • 
award  the  Medal  on  the 
recommendations  received  from  the 
National  Academy  of  Sciences  or  on  the 
basis  of  such  other  information  and 
evidence  as  *  *  *  appropriate." 

Subsequently,  Executive  Order  10961 
specified  procedures  for  the  Award  by 
establishing  a  National  Medal  of  Science 
Committee  which  would  "receive 
recommendations  made  by  any  other 
nationally  representative  scientific  or 
engineering  organization."  On  the  basis 
of  these  recommendations,  the 
Committee  was  directed  to  select  its 
candidates  and  to  forward  its 
recommendations  to  the  President. 

In  1962,  to  comply  with  these 
directives,  the  Committee  initiated  a 
solicitation  form  letter  to  invite  these 
nominations.  In  1979,  the  Committee 
initiated  a  nomination  form  as  an 
attachment  to  the  solicitation  letter.  A 
slightly  modified  version  of  the 
nomination  form  was  used  in  1980.  The 
Committee  agreed  that  such  a  form 
standardized  the  nomination  format, 
benefiting  the  nominator,  making  the 
Committee's  review  process  more 
efficient  and  permitted  better  staff  work 
in  a  shorter  period  of  time.  Form  NSF- 
1122  will  be  used  to  further  standardize 
the  nomination  procedures,  thus 
continuing  to  allow  for  more  effective 
committee  review,  and  permitting  better 
staff  work  in  a  shorter  period  of  time. 
The  Committee  has  established  the 
following  guidelines  for  selection  of 
candidates: 

1.  The  total  impact  of  an  individual's 
work  on  the  present  state  of  physical. 
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biological,  mathematical,  engineering, 
or  social  and  behavioral  sciences  is  to  be 
the  principal  criterion. 

2.  Achievements  of  an  unusually 
significant  nature  in  relation  to  the 
potential  effects  of  such  achievements 
on  the  development  of  scientific 
thought. 

3.  Unusually  distinguished  service  in 
the  general  advancement  of  science  and 
engineering,  when  accompanied  by 
substantial  contributions  to  the  content 
of  science  at  some  time. 

4.  Recognition  by  peers  within  the 
scientific  community. 

5.  Contributions  to  iimovation  and 
industry. 

6.  Influence  on  education  through 
publications,  students,  etc. 

7.  Must  be  a  U.S.  citizen  or  permanent 
resident  who  has  applied  for 
citizenship. 

Nominations  remain  active  for  a 
period  of  four  years,  including  the  year 
of  nomination.  After  that  time, 
candidates  must  be  renominated  with  a 
new  nomination  package  for  them  to  be 
considered  by  the  Committee. 
Nomination  forms  should  be 
typewritten,  single-spaced  using  a  font 
no  smaller  than  12  characters  per  inch. 
Renominations  may  be  submitted  via  an 
updated  nomination  form. 

•  Alan  T.  Waterman  Award.  Congress 
established  the  Alan  T.  Waterman 
Award  in  August  1975  (42  U.S.C.  1881a 
(P.L.  94-86)  and  authorized  NSF  to 
"establish  the  Alan  T.  Waterman  Award 
for  research  or  advanced  study  in  any  of 
the  sciences  or  engineering"  to  mark  the 
25th  anniversary  of  the  National  Science 
Foundation  and  to  honor  its  first 
Director.  The  annual  award  recognizes 
an  outstanding  young  researcher  in  any 
field  of  science  or  engineering 
supported  by  NSF.  In  addition  to  a 
medal,  the  awardee  receives  a  grant  of 
$500,000  over  a  three-year  period  for 
scientific  research  or  advanced  study  in 
the  mathematical,  physical,  medical, 
biological,  engineering,  social,  or  other 
sciences  at  the  institution  of  the 
recipient's  choice. 

The  Alan  T.  Waterman  Award 
Committee  was  established  by  NSF  to 
comply  with  the  directive  contained  in 
P.L.  94-86.  The  Committee  soficits 
nominations  from  members  of  the 
National  Academy  of  Sciences,  National 
Academy  of  Engineering,  scientific  and 
technical  organizations,  and  any  other 
source,  pubUc  or  private,  as  appropriate. 

In  1976,  the  Committee  initiated  a 
form  letter  to  solicit  these  nominations. 
In  1980,  a  nomination  form  was  used 
which  standardized  the  nomination 
procedures,  allowed  for  more  effective 
Committee  review,  and  permitted  better 
staff  work  in  a  short  period  of  time.  On 


the  basis  of  its  review,  the  Committee 
forwards  its  recommendations  to  the 
Director,  NSF,  and  the  National  Science 
Board  (NSB). 

Candidates  must  be  U.S.  citizens  or 
permanent  residents  and  must  be  35 
years  of  age  or  younger  or  not  more  than 
five  years  beyond  receipt  of  the  Ph.D. 
degree  by  December  31  of  the  year  in 
which  they  are  nominated.  Candidates 
should  have  demonstrated  exceptional 
individual  achievements  in  scientific  or 
engineering  research  of  sufficient 
quahty  to  place  them  at  the  forefront  of 
their  peers.  Criteria  include  originality, 
innovation,  and  significant  impact  on 
the  field. 

•  Vannevar  Bush  Award.  The  NSB 
established  the  Vannevar  Bush  Award 
in  1980  to  honor  Dr.  Bush's  unique 
contributions  to  pubUc  service.  The 
annual  award  recognizes  an  individual 
who,  through  public  service  activities  in 
science  and  technology,  has  made  an 
outstanding  "contribution  toward  the 
welfare  of  mankind  and  the  Nation." 

The  Vannevar  Bush  Award 
Committee  is  periodically  estabUshed 
by  the  NSB  to  solicit  nominations  from 
selected  scientific  engineering  and 
educational  societies.  Candidates  must 
be  a  senior  stateperson  who  is  an 
American  citizen  and  who  meets  two  or 
more  of  the  following  criteria: 

1.  Who  has  distinguished  him/herself 
through  public  service  activities  in 
science  and  technology. 

2.  Who  has  pioneered  the  exploration, 
charting  and  settlement  of  new  fitjntiers 
in  science,  technology,  education  and 
public  service. 

3.  Whose  leadership  and  creativity 
have  inspired  others  to  distinguished 
careers  in  science  and  technology. 

4.  Who  has  contributed  to  the  welfare 
of  the  Nation  and  mankind  through 
activities  in  science  and  technology. 

5.  Whose  leadership  and  creativity 
have  helped  mold  the  history  of 
advancements  in  the  Nation's  science, 
technology,  and  education. 

Nomination  submissions  should  be  in 
letter  format,  accompanied  by  a 
complete  biography  and  a  brief  citation 
summarizing  the  nominee's  scientific  or 
technological  contributions  to  our 
national  welfare  in  promotion  of  the 
progress  of  science.  Nominations  remain 
active  for  three  years,  including  the  year 
of  nomination. 

•  Pubhc  Service  Award.  The  NSB 
established  the  Public  Service  Award  in 
November  1996.  This  annual  award 
recognizes  people  and  organizations 
who  have  increased  the  oublic 
understanding  of  science  or  engineering. 
The  award  may  be  given  to  an 
individual  and  to  a  group  (company, 
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corporation,  oi  organization),  but  not  to 
members  of  thi  U.S.  Government. 

Eligibility  includes  any  individual  or 
group  (compaity,  corporation  or 
organization]  that  has  increased  the 
public  undersmnding  of  science  or 
engineering.  Members  of  the  U.S. 
Government  afle  not  eligible  for 
consideration.! 

Candidates  lor  the  individual  and 
group  (company,  corporation  or 
organization)  ^ward  must  have  made 
contributions  to  pubHc  service  in  areas 
other  than  research,  and  should  meet 
one  or  more  oflthe  following  criteria: 

1.  Increased  khe  public's 
imderstanding  of  the  processes  of 
science  and  engineering  through 
scientific  discovery,  innovation  and  its 
communication  to  the  public. 

2.  Encourag0d  others  to  help  raise  the 
public  understnding  of  science  and 
technology.      ' 

3.  Promoted  I  the  engagement  of 
scientists  and  engineers  in  public 
outreach  and  scientific  literacy. 

4.  Contributed  to  the  development  of 
broad  science  and  engineering  policy 
and  its  support. 

5.  Influence^  and  encouraged  the  next 
generation  of  scientist  and  engineers. 

6.  Achieved  broad  recognition  outside 
the  nominee's  area  of  specialization. 

7.  Fostered  Awareness  of  science  and 
technology  an^ong  broad  segments  of  the 
population.     ! 

Nomination  P^edures 

1.  Prepare  a  [summary  of  the 
nominee's  activities  as  they  relate  to  the 
selection  crite^a.  Include  the 
nominator's  nime,  address  and 
telephone  nuniber,  and  the  name, 
address,  and  telephone  number  of  the 
nominee,  as  v\^ll  as  the  nominee's  vita, 
if  appropriate  |[no  more  than  three 
pages).  I 

2.  The  selection  committee 
recommends  the  most  outstanding 
candidate(s)  for  each  category  to  the 
NSB,  which  approves  the  awardees. 

3.  Nominations  remain  active  for  a 
period  of  thref  years,  including  the  year 
of  nomination^  After  that  time, 
candidates  milst  be  renominated  for 
them  to  be  considered  by  the  selection 
committee. 

4.  Nominations  should  be  mailed  or 
faxed  to  the  NBB  Public  Service  Award 
Advisory  Conimittee.  Electronic  mail 
does  not  protect  confidentiality  and 
should  not  be  used  for  this  purpose. 
Facsimile  copies  should  be  followed  up 
by  the  original,  signed  docimient  in 
order  for  the  nomination  to  be  reviewed 
by  the  selectic^n  committee. 

Estimate  of  burden:  These  are  annual 
award  programs  with  appUcation 
deadlines  var  ing  according  to  the 


program.  Public  burden  also  may  vary 
according  to  program;  however,  it  is 
estimated  that  each  submission  is 
averaged  to  be  8  hours  per  respondent 
for  each  program.  If  the  nominator  is 
thoroughly  familiar  with  the  scientific 
background  of  the  nominee,  time  spent 
to  complete  the  nomination  may  be 
considerably  reduced. 

Respondents:  Individuals,  businesses 
or  other  for-profit  organizations,  - 
universities,  non-profit  institutions,  and 
Federal  and  State  governments. 

Estimated  Number  of  Responses  per 
Award:  137  responses,  broken  down  as 
follows:  For  the  President's  Nadonal 
Medal  of  Science,  45;  for  the  Alan  T. 
Waterman  Award,  60;  for  the  Vaimevar 
Bush  Award,  12;  for  the  Public  Service 
Award,  20. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,242  hours,  broken  down 
by  450  hours  for  the  President's 
National  Medal  of  Science  (10  hours  per 
45  respondents);  600  hours  for  the  Alan 
T.  Waterman  Award  (10  hours  per  60 
respondents);  72  hours  for  the  Vaimevar 
Bush  Award  (6  hours  per  12 
respondents);  and  120  hours  for  the 
Public  Service  Award  (6  hours  per  20 
respondents). 

Frequency  of  Responses:  Annually. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  January  11,  1999. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer. 
[FR  Doc.  99-931  Filed  1-14-99;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer  & 
Computation  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer-Communications  Research  (1192). 
Date:  February  5, 1999. 
Time:  8  a.m.-5  p.m. 


Place:  Room  330,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robert  B.  Grafton, 
Program  Director,  Design  Automation,  CISE/ 
C-CR,  Room  1145,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1936. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
informaiton;  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  January  11, 1999. 
Janet  Siwa, 

Acting  Deputy  Division  Director,  Division  of 
Human  Resources  Management. 
[FR  Doc.  99-861  Filed  1-14-99;  8:45  am) 
BILUNO  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (173). 

Date/Time:  February  2, 1999,  7:45  a.m.  to 
5  p.m. 

Place:  National  Science  Foundation,  Room 
310.  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Joy  Pauschke,  Program 
Director,  Engineering  Education  and  Centers 
Division,  National  Science  Foundation, 
Room  585,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  January  11, 1999. 
Janet  Silva, 

Acting  Deputy  Division  Director.  Division  of 
Human  Resource  Management. 
[FR  Doc.  99-862  Filed  1-14-99;  8:45  am] 
BILLING  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company 
(Turivey  Point  Units  3  and  4); 
Exemption 

I 

Florida  Power  and  Light  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR— 41,  which  authorize  operation  of 
Turkey  Point  Units  3  and  4,  respectively 
(the  facility),  at  a  steady-state  reactor 
power  level  not  in  excess  of  2300 
megawatts  thermal.  The  facility  is  a 
pressurized-water  reactor  located  at  the 
licensee's  site  in  Dade  County.  Florida. 
The  licenses  require  among  other  things 
that  the  facility  comply  with  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

II 

In  exemptions  dated  March  27, 1984, 
and  August  12,  1987,  concerning  the 
requirements  of  Section  IILG,  Appendix 
R  to  10  CFR  Part  50,  the  NRC  staff 
approved  the  use  of  1 -hour-rated  fire 
barriers  in  lieu  of  3-hour-rated  fire 
barriers  in  certain  outdoor  areas  at 
Turkey  Point  Units  3  and  4.  In  addition, 
the  staff  found  that,  for  certain  outdoor 
areas  not  protected  by  automatic  fire 
detection  and  suppression  systems, 
separation  of  cables  and  equipment  and 
associated  circuits  of  redundant  trains 
by  a  horizontal  distance  of  20  feet  free 
of  intervening  combustibles  provided  an 
acceptable  level  of  fire  safety. 

On  the  basis  of  the  results  of  the 
industry's  Thermo-Lag  fire  endiu-ance 
testing  program,  the  licensee  concluded 
that  the  outdoor  Thermo-Lag  fire  barrier 
designs  cannot  achieve  a  1-hour  fire- 
resistive  rating  but  can  achieve  a  30- 
minute  fire-resistive  rating  when 
exposed  to  a  test  fire  that  follows  the 
American  Society  for  Testing  and 
Materials  Standard  E-119  time- 
temperature  curve.  Because  of  these  test 
results,  the  licensee  in  a  letter  dated 
June  15,  1994,  requested  an  exemption 
to  use  30-minute  fire  barriers  for 
outdoor  applications  in  lieu  of  the  1- 
hour-rated  fire  barriers  previously 
approved;  however,  the  licensee 


withdrew  the  exemption  request  by 
letter  dated  June  28,  1996. 

In  a  letter  dated  July  31, 1997,  as 
supplemented  on  July  2,  October  27, 
and  December  9,  1998,  the  licensee 
requested  an  exemption  from  the 
requirements  pertaining  to  the  3-hour- 
rated  fire  barriers  required  by  Section 
III.G.2.a,  Appendix  R  to  10  CFR  Part  50. 
for  fire  zones  79  (partial),  80  (partial), 
82,  84  (partial),  85  (partial),  88  (partial). 
89  (partial).  91.  92,  105,  and  117  in  the 
turbine  building.  The  licensee  requested 
that  the  NRC  approve  the  following  fire 
protection  schemes  as  alternatives  to  the 
protection  required  by  Section  III.G.2  of 
Appendix  R  to  10  CFR  Part  50:  (1) 
separation  of  cables  and  equipment  and 
associated  circuits  of  redundant  post- 
fire  safe-shutdown  trains  within  the 
turbine  building  fire  zones  79  (partial). 
80  (partial).  82.  84  (partial).  85  (partial), 
88  (partial),  91.  92,  and  105  between 
column  lines  A  and  E-1  by  a  fire  barrier 
having  a  minimiun  1-hour  fire  resistive 
rating;  (2)  separation  of  cables  and 
equipment  and  associated  circuits  of 
redimdant  post-fire  safe-shutdown 
trains  within  the  turbine  building  fire 
zones  79  (partial),  84  (partial),  88 
(partial),  and  89  (partial)  between 
column  lines  E-1  and  Jc  by  a  fire  barrier 
having  a  minimum  25-minute  fire 
resistive  rating;  and  (3)  separation  of 
cables  and  equipment  and  associated 
circuits  of  redundant  post-fire  safe- 
shutdowrn  trains  within  the  turbine 
building  above  the  turbine  operating 
deck,  fire  zone  117.  by  a  fire  barrier 
having  a  minimum  25-minute  fire 
resistive  rating.  This  request  is  based  on 
the  following:  (1)  for  the  turbine 
building  between  column  lines  A  and 
E-1 ,  automatic  fixed  water  suppression 
systems  would  be  provided  for  the 
major  fire  hazards  (combustible  sources) 
and  the  turbine  lube  oil  equipment,  and 
automatic  wet  pipe  sprinkler  protection 
would  be  provided  for  area  coverage, 
including  the  turbine  lube  oil 
distribution  piping  locations  as 
described  in  the  enclosed  safety 
evaluation;  and  (2)  for  the  turbine 
building  between  column  lines  E-1  and 
Jc,  an  automatic  wet  pipe  sprinkler 
protection  would  be  provided. 

m 

The  underlying  purpose  of  Section 
III.G.2.a,  Appendix  R  to  10  CFR  Part  50. 
is  to  provide  reasonable  assurance  that 
one  safe-shutdown  train  and  associated 
circuits  used  to  achieve  and  maintain 
safe-shutdown  are  free  of  fire  damage. 

On  the  basis  of  the  staffs  supporting 
safety  evaluation  of  the  licensee's 
submittals,  the  staff  concludes  that  the 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R  to  10 


CFR  Part  50,  for  fire  zones  79  (partial), 
80  (partial).  82.  84  (partial).  85  (partial). 
88  (partial).  89  (partial),  91.  92.  105.  and 
117  as  requested  by  the  licensee, 
provides  an  adequate  level  of  fire  safety 
and  presents  no  undue  risk  to  public 
health  and  safety.  In  addition,  the  staff 
concludes  that  the  underlying  purpose 
of  the  rule  is  achieved. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  In  addition,  the 
Commission  has  determined  that  special 
circumstances  are  present  in  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Therefore,  the 
Commission  hereby  grants  Florida 
Power  and  Light  Company  an 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R  to  10 
CFR  Part  50.  as  requested  in  its 
previously-referenced  submittals,  for 
fire  zones  79  (partial),  80  (partial),  82, 
84  (partial),  85  (partial).  88  (partial).  89 
(partial).  91.  92,  105,  and  117. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  for  fire  zones  79 
(partial),  80  (partial).  82.  84  (partial).  85 
(partial),  88  (partial),  89  (partial).  91.  92. 
105.  and  117,  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (63  FR  65619). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  99-965  Filed  1-14-99;  8:45  am) 

BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  040-02384] 

Finding  of  No  Significant  Impact 
Related  To  Amendment  To  Materials 
License  SMB-602,  RMI  Titanium 
Company,  Extrusion  Plant,  Ashtabula. 
Ohio 

Approve  Decommissioning  Criterion  for 
TC-99  in  Soils 

The  U.S.  Nuclear  Regf.'atory 
Commission  is  consideriiig  a  license 
amendment  request  submitted  by  RMI 
Environmental  Services,  A  Division  of 
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(2)  delete  the 
requires  docu 
(Th-230)  leve 
the  hcense  coi 
additional  fi 
submittals. 

On  August 
a  Notice  of 
Amendment 
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RMl  Titaniumj  Company  (hereafter  RMI 
or  the  license! ).  The  proposed  action 
would  (1)  esta  olish  a  concentration 
criterion  for  t<  chnetium-99  (Tc-99)  in 
soil  that  woul  i  allow  release  of  the 
licensee's  extjusion  plant  site  in 
Ashtabula,  Oliio,  for  unrestricted  use, 
icense  condition  that 
entation  of  Thorium-230 
at  the  site,  and  (3)  delete 
dition  that  requires 
ncial  assurance 


8,  1998,  NRC  published 
sideration  of 

equest  for 
Decommissioning  the  RMI  Titanium 
Company  Sitd  in  Ashtabula,  Ohio,  and 
Opportimity  ior  Hearing  (63  FR  44294). 
NRC  did  not  Deceive  any  response  to 
that  notice. 

Summary  of  1  tie  Environmental 
Assessment 

Background 

NRC  appro'  red  RMI's 
decommissioning  plan  on  September 
11,  1997  (Lic(  nse  Amendment  No.  8  to 
License  SMB-'602,  hereafter 
decommissioning  Hcense).  To  support 
NRC  issuance  of  RMI's 
decommissioning  license,  NRC  staff 
prepared  an  environmental  assessment, 
titled  "Environmental  Assessment 
Related  to  the  Proposed 
Decommissioiing  of  the  RMI  Titaniiun 
Company  Ext  -usion  Plant  Facility  in 
Ashtabula,  Oliio"  (Decommissioning 
EA).  The  Decommissioning  EA  includes 
an  evaluation  of  radiological  and  non- 
radiological  i:  npacts  of  the  proposed 
decommissio  ling  of  the  RMI  extrusion 
plant  site. 

By  license  i  imendment  application 
dated  May  13, 1998,  RMI  requested 
changes  to  its  decommissioning  license 
for  the  extrus  on  plant  facility.  This 
amendment  (\mendment  No.  9)  to 
RMI's  licensaj  is  needed  to  bring  to 
closure  three  license  conditions  on 
RMI's  decominissioning  license, 
namely:  establishment  of  a  release 
criterion  for  Tc-99  in  soil; 
documentation  that  site  soils  are  not 
contaminated  with  thorium-230;  and 
certification  <  if  authority  of  the  signator 
of  the  U.S.  Department  of  Energy's 
statement  of  i  ntent  to  fund 
decommissioning  of  the  site. 

The  envirofimental  assessment  to 
support  License  Amendment  No.  9  (to 
amend  the  d«  commissioning  license) 
supplements  the  Decommissioning  EA. 

Identificatioi  of  the  Proposed  Action 

\  dth  supporting 

submitted  to  NRC  on 
1997,  the  licensee 


In  a  letter 
documentation 
December  16 


proposed  an  alternative  release  criterion 
of  8.1  Becquerels  (Bq)  (220  picocuries 
(pCi)/gram(g)  for  Tc-99  in  soil.  RMI's 
proposal  was  made  to  bring  to  closure 
(1)  License  Condition  20.d  to  RMI's 
decommissioning  license,  which 
requires  that  RMI  establish  a  release 
criterion  for  Tc-99  in  soil,  and  (2) 
Section  4.1,  Radiological  Release 
Criteria,  of  the  Decommissioning  EA, 
which  stated  that  the  licensee  will 
provide  alternative  release  criteria  for 
Tc-99  in  soils  for  review  bv  the  staff. 

License  Condition  20.e  (of 
Amendment  No.  8;  requiring  RMI  to 
document  that  there  is  no  thoriimi-230 
contamination  in  soils)  and  License 
Condition  22  (of  Amendment  No.  8; 
requiring  additional  financial  assurance 
submittals)  are  proposed  to  be  deleted 
from  the  license,  since  the  licensee  has 
provided  the  requisite  information  to 
staff.  Deletion  of  these  two  license 
conditions  is  administrative  in  nature 
and  meets  the  categorical  exclusion 
conditions  of  10  CFR  51.22(c)(ll). 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  necessary  to 
establish  a  concentration  criterion  for 
Tc-99  in  soil  that  would  allow  release  of 
the  extrusion  plant  facility  for 
unrestricted  use. 

Environmental  Impacts  of  the  Proposed 
Action 

Section  6.1.1  of  the  Decommissioning 
EA  describes  the  short-term  radiological 
impacts  resulting  from 
decommissioning  of  the  site. 

To  determine  long-term  radiological 
impacts  associated  with  Tc-99  in  soils 
and  release  of  the  site  for  unrestricted 
use,  the  licensee  performed  RESRAD 
dose  analyses  for  all  pathways,  and 
utilized  site  specific  Kd  values  as 
requested  by  NRC  staff.  NRC  staff 
reviewed  RMI's  submittal  and  also 
performed  independent  dose  analyses, 
using  RESRAD,  for  the  proposed  release 
criterion. 

The  dose  analyses  show  that  the 
potential  dose  from  soils  containing  8.1 
Bq  (220  pCi/g)  Tc-99  would  initially  be 
approximately  0.8  millisieverts  (mSv) 
(80  millirem  (mrem))/year  (yr),  but 
would  decrease  to  about  0.22  mSv  (22 
mrem)/yr  within  three  years.  The  dose 
would  remain  around  0.22  mSv  (22 
mrem)/yr  from  three  to  ten  years  after 
remediation.  Approximately  ten  years 
after  remediation  to  8.1  Bq  (220  pCi)/g 
TC-99,  the  dose  would  decrease  to  near 
zero.  Staff  finds  the  proposed  release 
criterion  acceptable,  with  the  license 
condition  that  RMI  maintain  control  of 
soil  areas  contaminated  with  Tc-99  until 
the  dose  from  Tc-99  contaminated  soils 
is  less  than  0.25  mSv  (25  mrem)/yr. 


Non-radiological  impacts,  which  are 
expected  to  be  minimal  for 
decommissioning  the  site,  are  addressed 
in  Section  6.1.2  of  the  Decommissioning 
EA. 

Conclusion 

The  staff  concludes  that  RMI's 
proposed  action  will  not  cause  any 
significant  impact  on  the  human 
environment  and  is  acceptable.  The  staff 
recommends  that  the  proposed  action  be 
implemented. 

Alternatives  to  the  Proposed  Action 

Alternatives  to  the  proposed  action 
are  addressed  in  Section  6.2  of  the 
Decommissioning  EA. 

Agencies  Consulted 

Staff  prepared  this  environmental 
assessment.  Staff  consulted  with  the 
Ohio  Department  of  Health,  Ohio  EPA, 
and  the  U.S.  EPA  for  review  of  this 
environmental  assessment. 

Finding  of  No  Significant  Impact 

Based  on  the  NRC  staffs 
environmental  assessment  related  to 
amending  License  SMB-602,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  and 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

Additional  Information 

The  environmental  assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copying  at  the  NRC's 
Public  Dociunent  Room,  2120  L  Street, 
NW,  Washington,  DC  20555. 

For  additional  information,  contact 
Dr.  Ronald  B.  Uleck,  Project  Manager, 
Materials  Decommissioning  Section, 
Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  (301)  415-6722. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  January  1999. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
John  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  99-966  Filed  1-14-99;  8:45  am) 

BILUNO  CODE  7590-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-483] 

Union  Electric  Company;  Callaway 
Plant,  Unit  1  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
30,  issued  to  Union  Electric  Company 
(the  licensee),  for  operation  of  the 
Callaway  Plant,  Unit  1  located  in 
Callaway  County,  Missouri. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Callaway  Plant,  Unit  1  technical 
specifications  to  allow  an  increase  in 
the  Callaway  Plant,  Unit  1  spent  fuel 
pool  (SFP)  storage  capacity  and  to  allow 
storage  of  an  additional  279  fuel 
assemblies  in  the  cask  loading  pit. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  February  24, 1998,  as 
supplemented  by  letters  dated  May  27, 
June  25,  August  25,  September  3, 
November  3,  and  December  4, 1998. 

The  Need  for  the  Proposed  Action 

The  licensee  received  its  low  power 
operating  hcense  on  June  11, 1984.  At 
that  time,  the  SFP  was  authorized  to 
store  no  more  than  1344  fuel  assemblies. 
The  licensee's  current  projections,  based 
on  expected  future  spent  fuel 
discharges,  indicate  that  loss  of  full-core 
discharge  capability  will  occur  at  the 
end  of  Cycle  14  in  2004.  Op)eration  of 
Callaway  Plant,  Unit  1  beyond  loss  of 
full-core  discharge  capability  is  possible 
for  Cycles  15  and  16  to  provide  an 
additional  three  years  of  operation  until 
2007.  The  licensee  has  evaluated  spent 
fuel  storage  alternatives  that  have  been 
licensed  by  the  NRC  and  that  are 
currently  feasible  for  use  at  the 
Callaway  site.  The  evaluation  concludes 
that  reracking  is  currently  the  most  cost- 
effective  alternative.  Reracking  would 
provide  an  increase  in  storage  capacity 
to  2642  fuel  assembUes,  which  would 
maintain  the  plant's  capability  to 
accommodate  a  full-core  discharge, 
through  the  end  of  the  current  plant 
license  in  2024. 

Environmental  Impacts  of  the  Proposed 
Action 

Radiological  Impacts 

Callaway  Plant,  Unit  1  uses  waste 
treatment  systems  designed  to  collect 
and  process  gaseous,  liquid,  and  solid 


waste  that  might  contain  radioactive 
material.  These  radioactive  waste 
treatment  systems  were  evaluated  in  the 
Final  Environmental  Statement  (FES) 
dated  January  1982.  The  proposed  SFP 
expansion  will  not  involve  any  change 
in  the  waste  treatment  systems 
described  in  the  FES. 

Radioactive  Material  Released  to  the 
Atmosphere 

The  storage  of  additional  spent  fuel 
assemblies  in  the  SFP  is  not  expected  to 
affect  the  releases  of  radioactive  gases 
from  the  SFP.  Caseous  fission  products 
such  as  Krypton-85  and  Iodine-131  are 
produced  by  the  fuel  in  the  core  during 
reactor  operation.  A  small  percentage  of 
these  fission  gases  is  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  that  are  expected  to 
develop  leaks  during  reactor  operation. 
During  refueling  operations,  some  of 
these  fission  products  enter  the  SFP  and 
are  subsequently  released  into  the  air. 
Since  the  frequency  of  refueiings  (and 
therefore  the  number  of  freshly 
offloaded  spent  fuel  assemblies  stored 
in  the  SFP  at  any  one  time)  will  not 
increase,  there  will  be  no  increase  in  the 
amounts  of  these  types  of  fission 
products  released  to  the  atmosphere  as 
a  result  of  the  increased  SFP  fuel  storage 
capacity. 

The  increased  heat  load  on  the  SFP 
from  the  storage  of  additional  spent  fuel 
assemblies  could  potentially  result  in  an 
increase  in  the  SFP  evaporation  rate, 
which  may  result  in  a  slight  increase  in 
the  amount  of  gaseous  tritium  released 
from  the  pool.  However,  the  overall 
release  of  radioactive  gases  from 
Callaway  Plant,  Unit  1  will  remain  a 
small  fraction  of  the  limits  of  10  CFR 
20.1301. 

Solid  Radioactive  Wastes 

Spent  resins,  which  are  generated  by 
the  processing  of  SFP  water  through  the 
SFP  purification  system,  are  changed 
about  once  a  year  at  Callaway  Plant, 
Unit  1.  These  spent  resins  are  disposed 
of  as  soUd  radioactive  waste.  The  water 
turbulence  caused  by  the  SFP  reracking 
may  result  in  some  resuspension  of 
particulate  matter  in  the  SFP.  This 
could  result  in  a  temporary  increase  in 
the  resin  changeout  frequency  of  the 
SFP  purification  system  during  the  SFP 
reracking  operation.  The  licensee  will 
use  a  Tri-Nuke  underwater  filtration 
imit  to  clean  the  floor  of  the  SFP 
following  removal  of  the  old  SFP  rack 
modules.  Vacuuming  of  the  SFP  floor 
will  remove  any  extraneous  debris  and 
crud  and  ensure  visual  clarity  in  the 
SFP  (to  facilitate  diving  operations). 
Debris  and  crud  will  be  filtered  and 
stored  underwater  in  special  handling 


baskets  purchased  for  this  operation. 
Additional  solid  radwaste  will  consist 
of  the  old  SFP  rack  modules  themselves 
as  well  as  any  interferences  or  SFP 
hardware  that  may  have  to  be  removed 
from  the  SFP  to  permit  installation  of 
the  new  SFP  rack  modules.  Other  than 
the  radwaste  generated  during  the  actual 
raracking  operation,  the  staff  does  not 
expect  that  the  additional  fuel  storage 
made  possible  by  the  increased  SFP 
storage  capacity  will  result  in  a 
significant  change  in  the  generation  of 
solid  radwaste  at  Callaway  Plant,  Unit  4. 

Liquid  Radioactive  Waste 

The  release  of  radioactive  liquids  will 
not  be  affected  directly  as  a  result  of  the 
SFP  modifications.  The  SFP  ion 
exchanger  resins  remove  soluble 
radioactive  materials  from  the  SFP 
water.  When  the  resins  are  changed  out, 
the  small  amount  of  resin  sluice  water 
that  is  released  is  processed  by  the 
radwaste  system.  As  stated  above,  the 
frequency  of  resin  changeout  may 
increase  slightly  during  the  installation 
of  the  new  racks.  However,  the  amount 
of  liquid  radioactivity  released  to  the 
environment  as  a  result  of  the  proposed 
SFP  expansion  is  expected  to  be 
negligible. 

Occupational  Doses 

Radiation  protection  personnel  will 
constantly  monitor  the  doses  to  the 
workers  during  the  SFP  expansion 
operation.  If  it  becomes  necessary  to 
utilize  divers  for  the  SFP  reracking 
operation,  the  licensee  will  equip  each 
diver  with  electronic  dosimeters  with 
remote,  above  surface,  readouts,  which 
will  be  continuously  monitored  by 
Health  Physics  personnel.  The  total 
occupational  dose  to  plant  workers  as  a 
result  of  the  SFP  expansion  operation  is 
estimated  to  be  between  6  and  12 
person-rem.  This  dose  estimate  is 
comparable  to  doses  for  similar  SFP 
modifications  performed  at  other  plants. 
The  upcoming  SFP  rack  installation  will 
follow  detailed  procedures  prepared 
with  full  consideration  of  as  low  as  is 
reasonably  achievable  (ALARA) 
principles. 

On  the  basis  of  the  review  of  the 
licensee  proposal,  the  staff  concludes 
that  the  Callaway  Plant,  Unit  1  SFP  rack 
installation  can  be  performed  in  a 
manner  that  will  ensure  that  doses  to 
workers  will  be  maintained  ALARA. 
The  estimated  dose  of  6  to  12  person- 
rem  to  perform  the  proposed  SFP  rack 
installation  is  a  small  fr?ction  of  the 
annual  collective  dose  accrued  at 
Callaway  Plant,  Unit  1. 
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Accident  Con  siderations 

In  its  application,  the  licensee 
evaluated  the  possible  consequences  of 
a  fuel  handlit  g  accident  to  determine 
the  thyroid  ai  id  whole-body  doses  at  the 
exclusion  are*  boundary  (EAB),  low 
population  zone  (LPZ),  and  control 
room.  The  proposed  SFP  rack 
installation  al  the  Callaway  Plant,  Unit 
1  will  not  aff«ct  any  of  the  assumptions 
or  inputs  used  in  evaluating  the  dose 
consequences  of  a  fuel  handling 
accident  and  therefore  will  not  result  in 
an  increase  in  the  doses  from  a 
postulated  fuel  handUng  accident. 

The  Conumssion  has  completed  its 
evaluation  ofkhe  proposed  action  and 
concludes  that  the  proposed  action  will 
not  increase  Ipe  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  amount  or  types 
of  any  effluents  that  may  be  released  off 
site,  and  there  is  no  significant  increase 
in  occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  itnpacts,  the  proposed 
action  does  n  ot  involve  any  historical 
sites.  It  does :  lot  affect  non-radiological 
plant  effluent  s  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environment  il  impacts  associated  with 
the  proposed  action. 

According]  y,  the  Commission 
concludes  th  it  there  are  no  significant 
environment  il  impacts  associated  with 
the  proposed  action. 
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Shipment  of  Fuel  to  a  Reprocessing 
Facility 

Reprocessing  of  spent  fuel  from 
Callaway  Plant,  Unit  1  is  not  a  viable 
alternative  since  there  are  no  operating 
commercial  reprocessing  facilities  in  the 
United  States.  Therefore,  spent  fuel 
would  have  to  be  shipped  to  an  overseas 
facility  for  reprocessing.  However,  this 
approach  has  never  been  used  and  it 
would  require  approval  by  the 
Department  of  State  as  well  as  other 
entities.  Additionally,  the  cost  of  spent 
fuel  reprocessing  is  not  offset  by  the 
salvage  value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 
The  shipment  of  spent  fuel  to  a 
reprocessing  facility  is  not  an  acceptable 
alternative  because  of  increased  fuel 
handling  risks  and  additional 
occupational  exposure. 

Shipment  of  Fuel  to  Another  Utility  or 
Site  for  Storage 

The  shipment  of  fuel  to  another  utility 
for  storage  would  provide  short-term 
relief  from  the  storage  problem  at 
Callaway  Plant,  Unit  1.  The  Nuclear 
Waste  Policy  Act  and  10  CFR  Part  53, 
however,  clearly  place  the  responsibility 
for  the  interim  storage  of  spent  fuel  with 
each  owner  or  operator  of  a  nuclear 
plant.  The  shipment  of  fuel  to  another 
source  is  not  an  acceptable  alternative 
because  of  increased  fael  handling  risks 
and  additional  occupational  radiation 
exposure,  as  well  as  the  fact  that  no 
additional  storage  capacity  would  be 
created. 

Reduction  of  Spent  Fuel  Generation 

Operation  at  a  reduced  power  level 
would  decrease  the  amount  of  fuel  being 
stored  in  the  pool  and  thus  increase  the 
amount  of  time  before  full  core  off-load 
capacity  is  lost.  However,  operating  the 
plant  at  a  reduced  power  level  would 
not  make  effective  use  of  available 
resources,  and  would  cause  unnecessary 
economic  hardship  on  Union  Electric 
Company  and  its  customers.  Therefore, 
reducing  the  amoimt  of  spent  fuel 
generated  by  reducing  power  is  not 
considered  a  practical  alternative. 

Development  of  Onsite  Storage  Facility 

An  independent  spent  fuel  storage 
installation  (ISFSI)  is  licensed  under  10 
CFR  Part  72.  It  is  a  passive  storage 
system  which  stores  spent  fuel  in  dry 
casks  on  a  concrete  platform  in  a 
secured  area.  There  are  no  commercial 
ISFSIs  operating  in  the  United  States. 
Although  use  of  an  ISFSI  provides 
benefits,  the  site-specific  development 
of  an  independent  dry  fuel  storage 
facility  at  Callaway  Plant,  Unit  1  was 
deemed  undesirable  by  the  licensee 
compared  to  the  use  of  the  higher 


density  spent  fuel  racks.  Furthermore, 
construction  of  such  a  facility  would  not 
use  the  existing  expansion  capacity  of 
the  existing  Callaway  Plant,  Unit  1  SFP 
and  would  have  the  potential  to  cause 
additional  and  different  environmental 
impacts  due  to  activities  related  to 
construction  and  operation. 
Development  of  a  site-specific  ISFSI  at 
this  time  and  in  response  to  the 
licensee's  current  needs  would  waste 
available  resources. 

The  staff  also  considered  denial  of  the 
proposed  action  (no-action  alternative). 
Denial  of  the  application  would  result 
in  no  change  in  current  environmental 
impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Callaway  Plant,  Unit 
1  dated  January  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  11,  1999,  the  staff  consulted 
with  the  Missouri  State  official,  Mr. 
Tom  Lange  of  the  Missouri  Department 
of  Natural  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  24, 1998,  as 
supplemented  by  letters  dated  May  27, 
1998.  June  25,  1998,  August  25,  1998, 
September  3, 1998,  November  3, 1998, 
and  December  4, 1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
University  of  Missouri — Columbia, 
Elmer  Ellis  Library,  Columbia,  Missouri, 
65201-5149. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Mel  Gray, 

Project  Manager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects — III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  99-967  Filed  1-14-99;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Collection  of 
Information  for  0MB  Review  Under  the 
Paperwork  Reduction  Act;  Comment 
Request;  Customer  Satisfaction 
Surveys  and  Focus  Groups 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  intention  to  request 
extension  of  0MB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  intends  to  request  that  the 
Office  of  Management  and  Budget 
extend  its  approval  of  a  collection  of 
information  under  the  Paperwork 
Reduction  Act.  The  purpose  of  the 
information  collection,  which  wrill  be 
conducted  through  focus  groups  and 
surveys  over  a  three-year  period,  is  to 
help  the  PBGC  assess  the  efficiency  and 
effectiveness  with  which  it  serves  its 
customers  and  to  design  actions  to 
address  identified  problems.  The  effect 
of  this  notice  is  to  advise  the  public  of, 
and  to  solicit  public  comment  on.  this 
proposed  collection  of  information. 

DATES:  Comments  should  be  submitted 
by  March  16,  1999. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  Suite  340, 1200  K 
St.  NW.,  Washington,  D.C.  20005.  The 
comments  will  be  available  for  pubUc 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  240,  1200  K  Street, 
NW.,  Washington,  IX  20005.  between 
the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Jordan,  Attorney,  Office  of  the 
General  Counsel,  Suite  340,  1200  K 
Street.  NW.,  Washington,  DC  20005, 
202-326-4026.  (This  not  a  toll-free 
number.)  (For  TTY/TDD  users,  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024). 

SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  aurently  valid  OMB  control 
number. 

The  PBGC  is  requesting  that  OMB 
extend  its  approval,  for  a  three-year 
period,  of  a  generic  collection  of 
information  consisting  of  customer 
satisfaction  focus  groups  and  surveys 
(OMB  control  number  1212-0053; 
expires  April  30, 1999).  The  collection 
is  in  furtherance  of  the  goals  described 
in  Executive  Order  12862,  Setting 
Customer  Service  Standards,  which 


states  that,  in  order  to  carry  out  the 
principles  of  the  National  Partnership 
for  Reinventing  Government  (formerly, 
the  National  Performance  Review),  the 
Federal  Government  must  be  customer- 
driven.  The  Executive  Order  directs  all 
executive  departments  and  agencies  that 
provide  significant  services  directly  to 
the  public  to  provide  those  services  in 
a  manner  that  seeks  to  meet  the 
customer  service  standards  established 
in  the  Executive  Order. 

In  transforming  itself  into  a  customer- 
driven  agency,  the  PBGC  has  made  use 
of  a  variety  of  tools  for  listening  to 
customers,  including  focus  groups  and 
customer  satisfaction  surveys.  Feedback 
from  these  contacts  keeps  the  PBGC 
informed  about  customer  service  needs 
and  expectations,  and  gauges  how  well 
customers  think  the  PBGC  is  meeting 
those  needs.  The  PBGC  will  keep  these 
avenues  of  customer  communications 
open,  and  add  to  and  refine  what  has 
been  learned  to  date.  In  this  way  service 
to  customers  can  be  continually 
improved. 

This  collection  of  information  enables 
the  PBGC  to  explore  issues  of  mutual 
concern  (e.g.,  kind  and  quality  of 
desired  services)  with  its  major  outside 
client  groups,  i.e.,  participants  and 
beneficiaries,  plan  sponsors  and  their 
affiliates,  plan  administrators,  pension 
practitioners  and  others  involved  in  the 
establishment,  operation  and 
termination  of  plans  covered  by  the 
PBGC's  insiu-ance  program.  The  areas  of 
concern  to  the  PBGC  and  its  client 
groups  change  over  time,  and  it  is 
important  that  the  PBGC  have  the  ability 
to  evaluate  customer  concerns  quickly. 

Participation  in  the  focus  groups  and 
surveys  will  be  voluntary.  The  PBGC 
v«ll  consult  with  OMB  regarding  each 
specific  information  collection  during 
the  approval  period. 

This  voluntary  collection  of 
information  wall  put  a  slight  burden  on 
a  very  small  percentage  of  the  public. 
The  PBGC  expects  to  conduct  focus 
groups  involving  a  total  of 
approximately  225  persons  each  year, 
with  a  total  annual  burden  of 
approximately  675  hours,  including 
travel  time.  (Some  portion  of  this  time 
may  be  spent  completing  surveys  at 
focus  group  meetings.)  In  addition,  the 
PBGC  expects  to  distribute  written 
surveys  to  approximately  1,600  persons 
each  year  (in  most  cases  as  an  adjunct 
to  a  focus  group),  with  a  total  annual 
burden  of  approximately  200  hours. 
The  PBGC  is  specifically  seeking 
public  comments  to: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utiUty; 

(2)  evaluate  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Issued  at  Washington.  DC.  this  12th  day  of 
January.  1999. 

Stuart  Sirkin. 

Director.  Corporate  Policy  and  ReseoKh 
Department,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  99-1003  Filed  1-14-99;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  January  1999.  iTie  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  pari 
4281  apply  to  valuation  dates  occurring 
in  February  1999.  The  interest  rates  for 
late  premium  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  UabiHty  under  part  4062 
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and  multiemp  oyer  withdrawal  liability 
under  part  42:  9  apply  to  interest 
accruing  durii  ig  the  first  quarter 
(January  throiigh  March)  of  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashiier,  Assistant  General 
Counsel,  Offioe  of  the  General  Counsel, 
Pension  Bene^t  Guaranty  Corporation, 
1200  K  Street.lNW..  Washington,  DC 
20005.  202-3^6-4024.  (For  TTY/TDD 
users,  call  theJFederal  relay  service  toll- 
free  at l-800-p77-8339  and  ask  to  be 
connected  to  402-326-4024.) 
SUPPLEMENTAf^Y  INFORMATION: 

Variable-Ratei  Premiums 

Section  40ob(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (^SA)  and  §  4006.4(b)(1) 
of  the  PBGC's  iregulation  on  Premium 
Rates  (29  CFRjpart  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a:  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"appUcable  percentage"  (currently  85 
percent)  of  tht  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  mterest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premiimi  payment  years  beginning 
in  January  1999  is  4.30  percent  [i.e.,  85 
percent  of  tha5.06  percent  yield  figure 
for  December  1998). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable- rate  premiums  for  premium 
payment  year  >  beginning  between 
February  19911  and  January  1999. 


late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
1999,  as  announced  by  the  IRS,  is  7 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


For  premium 

beginCiing 


jayment  years 
in 


February  1998 
March  1998  ... 

April  1998 

May  1998  

June  1998 

July  1998  

August  1998  .. 
September  199^ 
October  1998 
November  199< 
Decervber  199( 
January  1999 


The  as- 
sumed in- 
terest rate 
is 


4.94 
5.01 
5.06 
5.03 
5.04 
4.85 
4.83 
4.71 
4.42 
4.26 
4.46 
4.30 


Late  Premiuif  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  40(j7(b)  of  ERISA  and 
§  4007.7(a)  oflthe  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 


4007)  require 


the  payment  of  interest  on 


overpayment  interest  rates  for  the 
specified  time  periods: 


From — 

Through — 

Interest  rate 
(percent) 

10/1/92  

6AJ0/94 
9/30/94 
3/31/95 
6/30/95 
3/31/96 
6/30/96 

12/31/96 
3/31/97 
6/30/97 
9/30/97 

12/31/97 
3A31/98 
6/30/98 
9/30/98 

12/31/98 
3/31/99 

7 

7/1/94  

8 

10/1/94  

9 

4/1/95  

10 

7/1/95  

9 

4/1/96  

8 

7/1/96  

1/1/97  

9 
9 

4/1/97  

9 

7/1/97  

10/1/97  

9 
9 

1/1/98  

9 

4/1/98  

7/1/98  

10/1/98  

8 
8 

8 

1/1/99  

7 

Underpayments  and  Overpajrments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  (January  through  March)  of  1999 
[i.e.,  the  rate  reported  for  December  15, 
1998)  is  7.75  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 


From 


10/1/92 
7/1/94  . 
10/1/94 
1/1/95  . 
4/1/95  . 
10/1/95 
4/1/96  . 
1/1/97  . 
4/1/97  . 
7/1/97  . 
10/1/97 
1/1/98  . 
4/1/98  . 
7/1/98  . 
10/1/98 
1/1/99  . 


Through 


6/30/94 
9/30/94 

12/31/94 
3/31/95 
9/30/95 
3/31/96 

12/31/96 
3/31/97 
6/30/97 
9/30/97 

12/31/97 
3/31/98 
6/30/98 
9/30/98 

12/31/98 
3/31/99 


Rate 
(percent) 


6.00 
7.25 
7.75 
8.50 
9.00 
8.75 
8.25 
8.25 
8.25 
8.50 
8.50 
8.50 
8.50 
8.50 
8.50 
7.75 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assimiptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
February  1999  under  part  4044  are 
contained  in  em  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showring  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  11th  day 
of  January  1999. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  99-938  Filed  1-14-99;  8:45  am] 
BILUNC  CODE  7708-01-P 


POSTAL  SERVICE 

Notice  of  Meeting 

agency:  Postal  Service. 
ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Department  of  State 
will  hold  a  briefing  meeting  January  26, 
1999,  for  the  public  and  for  U.S. 
government  agency  representatives  on 
international  postal  issues  in  the 
Universal  Postal  Union  (UPU).  The 
meeting  is  part  of  the  process  of 
formulating  U.S.  policies  in  preparation 
for  the  Universal  Postal  Union  Congress 
to  be  held  in  Beijing,  China  from  August 
23  through  September  15, 1999.  The 
agenda  will  include  briefings  on  the 
World  Customs  Organization  and  plans 
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for  a  joint  World  Customs  Organization- 
UPU  survey,  and  a  review  of  current 
proposals  within  the  UPU  for  changes  to 
the  terminal  dues  system.  Participants 
will  have  an  opportunity  to  express 
views  during  the  meeting.  Written 
comments  on  subjects  to  be  covered  at 
the  meeting  vdll  be  accepted  at  any  time 
before  or  after  this  meeting  and  will  be 
made  available  to  interested  parties. 

Meeting  date  and  time:  January  26, 
1999,  2:00-5:00  p.m. 

Meeting  place:  Room  1107,  2201  "C" 
Street  N.W.,  Washington.  DC  20520- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Galer  Ryan,  (202)  647-1526. 

Written  submissions  should  be  sent 
to:  UPU  Action  Officer,  lO/T,  Room 
5336.  Department  of  State,  Washington, 
DC  20520-0001,  Fax:  (202)  647-8902. 
SUPPLEMENTARY  INFORMATION: 
Individuals  or  organization 
representatives  urith  a  substantive 
interest  in  international  postal  policies 
in  the  UPU  may  request  to  attend  the 
meeting  and  join  in  the  discussions. 
Entry  into  the  State  [Department  is 
controlled.  Persons  wishing  to  attend 
must  send  a  fax  to  Cynthia  Proctor  at 
(202)  314-7160  no  later  than  noon 
January  22, 1999,  including  the  name  of 
the  meeting,  individual's  name, 
affiliation,  social  seciuity  number  and 
date  of  birth.  One  of  the  following  valid 
photo  identifications  will  be  required 
for  admittance:  U.S.  driver's  license, 
U.S.  passport,  or  U.S.  government 
identification  (company  identifications 
are  not  accepted  by  Diplomatic 
Security).  Enter  fi-om  the  "C"  Street 
lobby  of  the  Department  of  State. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
|FR  Doc.  99-924  Filed  1-14-99;  8:45  am] 
BILLING  CODE  771»-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40889;  Pile  No.  SR- 
MBSCC-98-04] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Regarding  Year  2000  Testing 

January  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
December  24, 1998,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 


("Commission")  and  on  January  5, 1999, 
amended  the  proposed  rule  change  as 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
MBSCC.  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
MBSCC  will  require  certain  MBSCC 
participants  to  conduct  Year  2000 
testing  writh  MBSCC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  piu-pose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  an  addendum  to 
MBSCC's  rules  regarding:  participants 
that  are  required  to  conduct  Year  2000 
testing  with  MBSCC,  participants  that 
are  exempt  fi-om  Year  2000  testing  with 
MBSCC.  the  scope  of  Year  2000  testing 
with  MBSCC,  reporting  by  participants, 
and  remedial  action  for  non- 
compliance. 

Participants  Required  To  Conduct  Year 
2000  Testing 

All  participants  in  MBSCC's 
Comparison  and  Clearing  System 
("clearing  participants")  and  Electronic 
Pool  Notification  ("EPN")  System  ("EPN 
participants")  with  autoinated  interfaces 
(i.e.,  computer-to-computer  interfaces 
and  PC  interfaces  that  use  file  uploads 
and  downloads)  to  MBSCC  are  required 
to  conduct  Year  2000  testing  with 
MBSCC. 

Participants  Exempt  From  Year  2000 
Testing  With  MBSCC 

Clearing  participants  and  EPN 
participants  that  are  terminal  service 


M5U.S.C.  78s(b)(l)- 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC. 


(i.e.,  PC  Interfaces  that  do  not  use  file 
uploads  and  downloads)  only  users  are 
exempt  and  are  not  required  to  conduct 
Year  2000  testing  with  MBSCC. 

Scope  of  Year  2000  Testing  With 
MBSCC 

Year  2000  testing  is  being  conducted 
directly  between  MBSCC  and  clearing 
participants  and  EPN  participants  that 
are  required  to  test  with  MBSCC. 
MBSCC,  in  consultation  vnth  the 
Mortgage-Backed  Securities  Focus 
Group  of  the  Securities  Industry 
Association  ("SLA")  Year  2000 
Committee,  determined  not  to 
participate  in  the  industry-wide  SIA 
Year  2000  tests  due  to  the  uniqueness  of 
mortgage-backed  securities.  Instead. 
MBSCC's  Year  2000  tests  require 
clearing  participants  and  EPN 
participants  that  are  required  to  test 
with  MBSCC  to  execute  a  test  script 
designed  to  exercise  functionality  with 
MBSCC  in  a  Year  2000  environment. 

MBSCC  conducted  Year  2000  tests 
with  certain  clearing  participants  and 
EPN  participants  on  June  6. 13,  25.  and 
27.  1998  ("June  1998  test")  and  October 
3. 10,  17,  22.  and  24, 1998.  ("October 
1998  test").  Clearing  participants  and 
EPN  participants  that  successfully 
tested  with  MBSCC  in  the  June  1998  test 
or  in  the  October  1998  test  or  in  both  are 
not  required  to  participate  in  additional 
Year  2000  testing  with  MBSCC. 

MBSCC  has  scheduled  an  additional 
Year  2000  test  cycle  for  clearing 
participants  and  EPN  participants  with 
automated  interfaces  to  MBSCC  that 
have  not  successfully  tested  with 
MBSCC.  The  additional  Year  2000  test 
cycle  is  scheduled  for  January  30, 
February  6,  February  20,  February  25, 
and  February  27, 1999. 

MBSCC  intends  to  conduct  additional 
Year  2000  tests  diu-ing  1999  and  will 
advise  clearing  participants  and  EPN 
participants  of  the  specific  test  dates  t)y 
Administrative  Bulletin. 

MBSCC  will  determine  whether  a 
clearing  participant  or  EPN  participant 
has  successfully  tested  with  MBSCC 
based  on  the  participant's  satisfactory 
execution  of  the  test  script  described 
above  and  based  on  timely  and 
satisfactory  completion  of  the  testing 
survey  described  below.  MBSCC  will 
advise  each  clearing  participant  and 
EPN  participant  whether  it  has 
successfully  tested  with  MBSCC. 
MBSCC  may  also  periodically  publish 
by  Administrative  Bulletin  a  list  of  the 
clearing  participants  and  £PN 
participants  that  have  successfully 
tested  writh  MBSCC. 
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Reporting  by  Participants 

Clearing  participants  and  EPN 
participants  that  are  required  to 
participate  in  Year  2000  testing  with 
MBSCC  musi  promptly  provide  MBSCC 
with  a  testinj  survey  upon  completion 
of  Year  2000lesting.  The  survey  must  be 
in  the  form  prescribed  by  MBSCC.  must 
be  signed  by  k  senior  officer,  and  must 
indicate  whether  it  is  satisfied  with  the 
testing  results  and  describing  the 
processing  ei  ivironment  in  which  the 
test  was  executed.  Clearing  participants 
and  EPN  pari  icipants  that  are  required 
to  participate  in  Year  2000  testing  with 
MBSCC  also  must  promptly  provide 
MBSCC  with  such  other  information 
relating  to  th ;  testing  survey  as  MBSCC 
may  require. 

Remedial  Ac  ion  for  Non-compliance 

Each  cleari  ng  participant  that  does 
not  successfully  participate  in  the 
scheduled  teits  will  be  required  to  post 
an  increased  minimiun  market  margin 
differential  deposit  with  MBSCC 
beginning  Ootober  1,  1999.  The 
increased  minimum  market  margin 
differential  deposit  will  be  as  follows: 
October  1, 1999—100  additional  basis 
points  of  net  position;  November  1, 
1999 — 200  additional  basis  points  of  net 
position;  December  1, 1999—300 
additional  basis  points  of  net  position; 
and  January  9,  2000 — 300  additional 
basis  points  6f  net  position.  On  and  after 
February  1,  2000,  MBSCC  will  have  the 
authority  to  f  cntinue  to  require  300 
additional  b4sis  points  of  net  position  if 
a  clearing  participant  that  has  not 
successfully  participated  in  the 
scheduled  tefets  does  not  demonstrate 
adequate  operational  capabilities  to 
process  trades  in  the  Year  2000.  The 
increased  mtoimum  market  margin 
differential  deposit  is  designed  to 
provide  add^ional  collateral  that  can  be 
used  if  the  clearing  participant  that  has 
not  successfully  participated  in  the 
scheduled  t^ts  is  unable  to  process 
trades  due  tq  Year  2000  problems. 

MBSCC  has  the  discretion  to  convert 
trades  for  settlement  in  the  Year  2000 
and  destine4  for  netting  of  clearing 
participants  Ithat  do  not  successfully 
participate  ip  the  scheduled  tests  to 
trade- for- tra^e  status.  MBSCC  also  has 
the  discretion  to  continue  to  convert 
trades  destined  for  netting  to  trade-for- 
trade  status  if  a  clearing  participant  that 
has  not  successfully  participated  in  the 
scheduled  t^ts  does  not  demonstrate 
adequate  operational  capabilities  to 
process  trades  in  the  Year  2000.  The 
conversion  of  trades  destined  for  netting 
to  trade-for-^de  status  is  designed  to 
eliminate  thi;  risk  of  a  clearing 
participant  I  leing  paired-off  as  a  result  of 


the  netting  process  with  a  clearing 
participant  that  has  not  successfully 
tested  with  MBSCC. 

MBSCC  will  enforce  the  EPN  user 
agreement  that  requires  all  pool 
notification  information  to  be  submitted 
through  EPN  regardless  of  whether  an 
EPN  participant  has  successfully 
participated  in  the  scheduled  tests.  If  an 
EPN  participant  that  has  not 
successfully  participated  in  the 
scheduled  tests  has  processing 
difficulties,  it  will  need  to  use  EPN 
terminal  service  to  receive  the  message 
thereby  not  impacting  the  sending  EPN 
participant.  MBSCC  will  have 
additional  terminals  available  at  its  site 
as  a  contingency  for  those  EPN 
participants  that  experience  processing 
difficulties.  Enforcement  of  the  EPN 
user  agreement  is  designed  to  ensure 
that  an  EPN  participant  sending  a 
message  to  an  EPN  participant  that  has 
not  successfully  participated  in  the 
scheduled  tests  will  benefit  from  the 
Bond  Market  Association's  good 
delivery  guidelines. 

The  proposed  addendum  also 
contains  a  statement  that  it  is  in 
addition  to  and  not  a  limitation  of 
MBSCC's  rights  pursuant  to  its  rules  and 
procedures.  The  proposed  addendum  to 
MBSCC's  rules  will  automatically  expire 
at  such  time  as  MBSCC  determines  that 
clearing  participants  and  EPN 
participants  demonstrate  adequate 
operational  capabilities  to  process 
trades  in  the  Year  2000.  MBSCC  vdll 
advise  clearing  participants  and  EPN 
participants  of  such  determination  by 
Administrative  Bulletin. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act,3  which  requires  that  the  rules 
of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  acctirate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on/Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MBSCC  advised  participants  of  the 
proposed  rule  change  by  Administrative 


Bulletins  dated  July  28,  1998,  and 
September  18, 1998.  No  written 
comments  relating  to  the  proposed  rule 
change  have  been  received.  MBSCC  will 
notify  the  Commission  of  any  written 
comments  received  by  MBSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
this  obligation  because  the  required 
Year  2000  testing  with  MBSCC  should 
help  MBSCC  to  address  potential 
problems  associated  with  certain 
members'  Year  2000  readiness.  As  a 
resuh.  MBSCC  should  be  able  to 
continue  to  provide  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  before,  on,  and 
after  Year  2000  without  interruption. 

MBSCC  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing 
because  such  approval  will  allow 
MBSCC  to  implement  its  mandatory 
Year  2000  testing  program  in  a  timely 
manner. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 


'  15  U.S.C78q-l  (b)(3)(F). 


«15U.S.C7aq-l(b)(3)(F). 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  the  File  No.  SR-MBSCC- 
98-04  and  should  be  submitted  by 
February  5,  1999. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act.s 
that  the  proposed  rule  change  (File  No. 
SR-MBSCC-98-04)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-922  Filed  1-14-99;  8:45  am) 

BILUNG  CODE  8010-01-M 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15.  1 999  /  Notices 


2693 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40887;  File  No.  SR-NYSE- 
98-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Instituting  A  Pilot 
Program  To  Amend  Paragraph  902.02 
of  the  Exchange's  Listed  Company 
Manual  and  Requested  Permanent 
Approval  of  the  Pilot  Program 

)anuary  6,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  December 
28. 1998,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  portion  of  the  proposed 
rule  change  instituting  a  three-month 
pilot  program  pending  the 
Commission's  review  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  implement 
a  three-month  pilot  program  (the 
"Pilot")  to  amend  Paragraph  902.02  of 
the  Exchange's  Listed  Company  Manual 


M5  U.S.C.  78s(b)(2). 
•17  CFR  200.3O-3(a)(12). 
M5  U.S.C.  78s(b)(l). 
2l7CFR240.19b-^. 


(the  "Manual").  In  addition,  the 
Exchange  seeks  permanent  approval  of 
the  proposed  amendments  to  Paragraph 
902.02  of  the  Manual.  Paragraph  902.02 
of  the  Manual  contains  the  schedule  of 
current  listing  fees  for  companies  listing 
securities  on  the  Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  NYSE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's      \ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
listed  company  fee  schedule,  set  forth  in 
Paragraph  902.02  of  the  Manual,  as  it 
applies  to  certain  business 
combinations.  Specifically,  the 
Exchange  is  codifying  its  long-standing 
interpretation  of  the  term 
"amalgamation."  and  deleting  language 
inconsistent  with  the  application  of  that 
definition.  Further,  the  Exchange  is 
making  non-substantive  clarifications  to 
the  provision  of  the  Manual  that  states 
that  the  fee  for  a  company  listing  as  a 
result  of  an  amalgamation  is  25%  of  the 
basic  initial  fee. 

The  Exchange's  long-standing 
interpretation  of  the  term 
"amalgamation"  is  the  consohdation  of 
two  or  more  NYSE  listed  companies 
into  a  new  company.  It  is  proposed  to 
codify  this  definition  into  Paragraph 
902.02  of  the  Manual.  While  language  to 
that  effect  currently  exists  in  the 
Manual,  a  "housekeeping"  change  is 
required  to  clarify  that  (1)  an 
amalgamation  is  defined  as  the 
consolidation  of  two  or  more  NYSE 
listed  companies  into  a  new  listed 
company,  and  (2)  a  reduced  initial  fee 
will  be  applied  to  listings  resulting  from 
an  amalgamation. 

A  further  housekeeping  change  is 
required  as  the  result  of  a  recent  change 
to  Paragraph  902.02  of  the  Manual, 
currently  in  effect  as  a  pilot,  which 
implemented  a  reduced  listing  fee  for 


mergers  between  an  NYSE  listed 
company  and  a  non-NYSE  listed 
company. 3  Specifically,  current 
language  is  being  deleted  from  the  rule 
that  refers  to  the  merger  of  listed 
companies  into  an  unlisted  company 
which  becomes  listed.*  This  language  is 
no  longer  necessary  in  light  of  the  recent 
amendments. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4) » that  an  exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

.      The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WT'tten  data  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


'  See  Exchange  Act  Release  No.  40698:  File  No. 
SR-NYSE-98-40. 

*  The  Commission  notes  that  when  an  NYSE 
listed  company  merges  with  another  NYSE  listed 
company  that  becomes  unlisted  and  then  lists  on 
the  NYSE,  the  full  fee  shall  apply.  Telephone 
conversation  between  Daniel  Beyda.  Associate 
General  Counsel,  NYSE;  David  Sieradzki,  Special 
Counsel,  Division  of  Market  Regulation 
("Division").  Commission;  and  Robert  Long. 
Attorney,  Division.  Commission  on  January  4,  1999. 

» 15  U.S.C.  78f(b)(4). 
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available  for  inspection  and  copying  in 
the  Comniisaion's  Public  Reference 
Room  at  450|Fifth  Street,  N.W.. 
Washington.!  D.C.  20549.  Copies  of  such 
filing  will  al$o  be  available  for 
inspection  a^d  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  io  File  No.  SR-NYSE-98- 
48  and  shou  d  be  submitted  by  February 
5. 1999. 

rV.  Date  of  BHiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission{  Action 

Within  35  |days  of  the  publication  of 
this  notice  iii  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission!  may  designate  up  to  90 
days  of  such]  date  if  it  finds  such  longer 
period  to  be  Appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  sejlf-regulatory  organization 
consents,  thi  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change. 'or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  dijsapproved. 

V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  the  Proposed  Rule  Change 

The  Comi|iission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  aild  in  particular,  with  the 
requirements  of  Section  6  of  the  Act.^ 
More  specifically,  the  Commission 
believes  that  the  portion  of  the  proposed 
rule  change  dealing  with  the  three- 
month  pilot  lis  consistent  with  Section 
6(b)(4)  of  tht  Act,^  which  requires  that 
the  rules  of  an  exchange  assure  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  otl^er  charges  among  members, 
issuers,  and  ;other  persons  using  its 
facilities.*  Tfie  Commission  believes 
that  the  prot>osal  may  ease  the  financial 
burdens  of  merger  transactions  with 
NYSE-listedi  issuers,  thus  facilitating 
capital  formation  and  competition 
among  exchanges  and  other  markets. 

The  Commission  finds  good  cause  for 
approving  tke  three-month  pilot  prior  to 
the  thirtiethfday  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  This  accelerated 
approval  wljl  permit  Exchange-listed 
issuers  to  ta^ce  advantage  of  the 
Exchange's  nitial  listing  fee  reduction 
program  on  an  expedited  basis  while  the 


•  15  U.S.C  7(  f. 

'15U.S.C.  74f(b)(4) 

•In  approvi 
Commission 
efficiency,  coi 
U.S.C  78c(f) 


I  has 


Commission  undertakes  a  more 
exhaustive  review  of  the  proposal. 
Accordingly,  the  Commission  believes 
that  good  cause  exists,  consistent  with 
Section  6(b)(5)  and  Section  19(b)(2)  of 
the  Act,  to  grant  accelerated  approval  to 
the  three-month  pilot.^  The  Commission 
notes,  however,  that  approval  of  the 
pilot  should  not  suggest  a 
predisposition  regarding  the  ultimate 
approval  of  the  proposal  on  a  permanent 
basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(61(2)  of  the  Act,^o  that  the 
proposed  rule  change  (SR-NYSE-98- 
48)  is  approved  on  an  accelerated  basis 
until  April  5, 19S9. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  99-921  Filed  1-14-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40888;  File  No.  SR-PCX- 
98-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Pacific  Exchange,  Inc.  To  Amend 
Equity  Floor  Procedure  Advice  2-C  To 
Remove  an  Exception  Regarding  Trade 
Reporting  Responsibilities 

January  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  notice  is 
hereby  given  that  on  November  6, 1998, 
the  Pacific  Exchange,  hic.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  PCX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  change  Equity 
Floor  Procedure  Advice  2-C. 
Specifically,  the  Exchange  proposes  to 
delete  the  second  exception  to  Rule  5.12 
in  Equity  Floor  Procedure  Advice  2-C. 
Below  is  the  text  of  the  proposed  rule 


the  three-month  pilot,  the 
considered  the  pilot's  impact  on 
mbetition.  and  capital  formation.  15 


9  15  U.S.C.  78f(b)(5)  and  78»(b)(2). 

>»15  U.S.C.  78s(b)(2). 

>'  17  CFR  200.30-3(a)(12). 

M5  U.S.C  78s(b)(l). 


change.  Proposed  new  language  is  in 
italics  and  deletions  are  in  [brackets]. 

***** 

EQUITY  FLOOR  PROCEDURE  ADVICES 

*  *  *         •         » 

2-C 

1  7630  Subject:  Reporting  of  Transactions 
Executed  at  the  Exchange 

Rule  5.12(a)  (I,  Section  16(a),  of  the  Rules 
of  the  Board  of  Governors  of  the  Pacific 
Exchange,  Inc.)  provides  that  the  seller  is 
responsible  for  ensuring  that  a  transaction 
executed  at  the  Exchange  is  properly 
recorded.  This  requirement  is  subject  to  the 
following  [two]  exceptionls):  |1.  jPursuant  to 
Rule  5.12(b),  |I,  Section  16(b),|  inter-floor 
"limit  sell  orders"  are  to  be  reported  from  the 
floor  on  which  the  order  was  placed  and 
executed. 

(2.  Transactions  in  local  issues  in  which 
the  specialist  acts  as  the  buyer  and  the  seller 
is  located  on  the  opposite  trading  floor  are  to 
be  promptly  reported  to  the  tape  by  the 
specialist.  The  seller  is  required  to  submit  a 
"goldenrod"  ticket  to  report  the  transaction 
for  clearing  purposes  only.) 

The  Exchange  has  found  that  this  (these) 
exceptionls]  to  the  general  reporting 
procedures  occasionally  results  in 
transactions  not  being  reported  to  the  tape. 
Because  it  is  essential  that  all  trades  executed 
at  the  Exchange  be  promptly  reported  for 
dissemination  to  the  Exchange  community 
and  the  public,  violations  of  the  trade 
reporting  requirements  will  be  investigated 
and  may  result  in  the  imposition  of  fines  or 
other  disciplinary  action. 

The  following  schedule  will  serve  as  a 
guideline  for  penalties  to  be  impwsed  for 
violations  of  this  floor  procedure  advice: 
1st  Violation:  Official  Warning 
2nd  Violation:  S250.00 
3rd  Violation:  $500.00 

This  schedule  is  based  on  the  number  of 
violations  for  a  particular  security,  calculated 
on  a  monthly  basis.  This  schedule  is 
intended  to  apply  to  inadvertent  violations  of 
this  [the]  floor  procedure  advice  that  (which] 
are  not  attributable  to  clerical  errors  by 
Exchange  staff  or  other  mitigating 
circumstances.  In  cases  of  deliberate 
violations  or  other  aggravated  circumstances, 
other  disciplinary  action  may  be  deemed  to 
be  appropriate. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  writh  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  PCX  Rule  5.12  states  that 
"The  seller  shall  be  responsible  for 
transactions  being  promptly  recorded  by 
the  floor  reporters."  This  requirement  is 
subject  to  two  exceptions  in  Equity 
Floor  Procedure  Advice  2-C.  the  second 
of  which  holds  that,  "transactions  in 
local  issues  in  which  the  speciaUst  acts 
as  the  buyer  and  the  seller  is  on  the 
opposite  trading  floor  are  to  be  promptly 
reported  to  the  tape  by  the  specialist. 
The  seller  is  required  to  submit  a 
'goldenrod'  ticket  to  report  the 
transaction  for  clearing  purposes  only." 

The  PCX  proposes  to  delete  the 
second  exception  to  Rule  5.12  in  Equity 
Floor  Procedure  Advice  2-C  so  that  the 
general  requirement  in  Rule  5.12  of 
seller  responsibiUty  shall  apply.  The 
Exchange  beUeves  that  the  conditions 
underlying  the  original  exception  have 
changed  and  that  there  is  no  longer  any 
reason  to  exempt  these  types  of 
transactions  from  the  basic  requirement. 
The  PCX  believes  that  the  deletion  of 
this  exception  will  make  the  obligation 
to  report  transactions  consistent  with 
the  general  requirement  that  sellers 
report  the  trades. 

2.  Statutory  Basis 

PCX  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  2 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), ^  in 
particular,  because  it  is  designed  to 
perfect  the  mechanism  of  a  free  and 
open  market,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rvde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-57  and  should  be 
submitted  by  February  5, 1999. 

For  the  Ck>minission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  9&-923  Filed  11-14-99;  8:45  am) 

BILUNQ  CODE  SOIO-OI-M 
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SOaAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities; 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 


•  17  CFR  200.30-3(a)(12). 


and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  Pub.  L.  104-13 
effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collect:on(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Inquiry  to  File  an  SSI  Child's 
Application — 0960-0557.  The 
information  collected  on  Form  SSA-293 
is  used  by  the  Social  Security 
Administration  (SSA)  to  document  the 
earliest  possible  filing  date  and  to 
determine  potential  eligibility  for  SSI 
child's  benefits.  The  respondents  are 
individuals,  such  as  hospital  social 
workers,  who  inquire  about  SSI 
eligibility  for  low  birth  weight  babies. 
Number  of  Respondents:  2,100 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 

minutes 
Estimated  Average  Burden:  350  hoiu^ 

2.  Request  for  Workers' 
Compensation/Public  Disability 
Information— 0960-0098.  Form  SSA- 
1 709  is  used  by  SSA  to  request  and/or 
to  verify  information  about  worker's 
compensation  or  pubUc  disability 
benefits  given  to  Social  Security 
disabihty  insurance  benefit  recipients  so 
that  their  monthly  benefit  adjustments 
are  properly  made.  The  respondents  are 
State  and  local  governments  and/or 
businesses  that  administer  workers' 
compensation  or  other  disability 
benefits. 

Number  of  Respondents:  140,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Average  Burden:  35,000 

hours 

3.  Individuals  Who  Inquire  About  SSI 
Ehgibility  for  Themselves — 0960-0140. 
Form  SSA-3462  is  completed  by  SSA 
personnel,  via  telephone  or  personal 
interview,  and  it  may  be  usai  to 
determine  potential  eligibility  for  SSI 
benefits.  The  respondents  are 
individuals  who  inquire  about  SSI 
eligibility  for  themselves  or  someone 
else. 

Number  of  Respondents:  2,134.100 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Average  Burden:  177,842 

hours 

4.  State  Mental  Institution  Policy 
Review— 0960-0110.  The  information 
collected  on  form  SSA-9584  is  used  by 
the  Social  Secvuity  Administration  to 
determine  whether  an  institution's 
poUcies  and  practices  conform  with 
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SSA's  regulfitions  in  the  use  of  benefits, 
and  whether  the  institution  is 
performing  other  duties  and 
responsibiUliies  required  of  a 
representative  payee.  The  information 
also  provide^  the  basis  for  conducting 
the  actual  obsite  review  and  is  used  in 
the  preparation  of  the  subsequent  report 
of  findings  aiid  recommendations  which 
is  provided  io  the  institution.  The 
respondents  are  state  mental  institutions 
which  serve ;as  representative  payees  for 
Social  Security  beneficiaries. 
Niunber  of  Respondents:  183 
Frequency  ojf  Response:  1 
Average  Bimien  Per  Response:  1  horn- 
Estimated  Ajverage  Burden:  183  hours 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication  .[directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Socjial  Security  Administration. 
DCFAM,  Atti:  Frederick  W. 
Brickenkam  3.  6401  Secimty  Blvd.,  1- 
A-21  Opera  ions  Bldg.,  Baltimore,  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate.  wO  are  soliciting  comments  on 
the  need  for] the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimiza  burden  on  respondents, 
including  the  use  of  automated 
collection  t^hniques  or  other  forms  of 
inforraationjtechnology. 

II.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  AppUcition  for  U.S.  Benefits  Under 
the  Canada-U.S.  International 
Agreement-j-0960-0371.  The 
informationlcollected  on  Form  SSA- 

1 294  is  usea  to  determine  entitlement  to 
benefits.  The  respondents  are 
individuals  [who  live  in  Canada  and  file 
for  U.S.  Social  Security  Benefits. 
Niunber  of  Respondents:  1,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  250  hoiu-s 

2.  Quarterly  Statistical  Report  on 
Recipients  <  nd  Payments  Under  State- 
Administer  (d  Assistance  Programs  for 
Aged.  Blind  and  Disabled  (Individuals 
and  Couplet)  Recipients — 0960-0130. 
The  information  collected  on  Form 
SSA-9741  is  used  to  provide  statistical 
data  on  reci  pients  and  assistance 
payments  u  ider  the  SSI  State- 
administered  State  supplementation 
program.  These  data  collections  are 
needed  to  o  jmplement  the  information 
available  fo :  the  Federally  administered 
programs  under  SSA.  and  to  more  fully 
explain  the  impact  of  the  public  income 


support  programs  on  the  needy,  aged, 
blind  and  disabled.  The  respondents  are 
state  agencies  who  administer 
supplementary  payment  programs 
under  SSI. 

Number  of  Respondents:  30 
Frequency  of  Response:  4  times 

aimually 
Average  Burden  Per  Response:  1  hour 
Estimated  Annual  Burden:  120  hours 

3.  Statement  of  Death  by  Funeral 
Director — 0960-0142.  SSA  uses  the 
information  collected  on  Form  SSA-721 
to  verify  the  death  of  an  individual 
insured  under  the  Social  Security  Act 
and  to  determine  if  there  is  a  survivor 
eligible  for  a  lump-sum  death  payment. 
The  respondents  are  funeral  directors 
with  knowledge  of  the  death  of  a  person 
insured  for  Social  Seciuity  benefits. 

Number  of  Respondents:  900,000 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  3.5 

minutes 
Estimated  Average  Burden:  52,500 

hours 

4.  Statement  Regarding  Marriage — 
0960-0017.  SSA  uses  the  information 
collected  on  Form  SSA-753  to  make 
determinations  regarding  entitlement  to 
spouse's  benefits  when  a  common-law 
marriage  is  alleged.  The  respondents  aie 
third  parties  who  can  supply  evidence 
concerning  the  existence  of  a  common- 
law  marriage. 

Number  of  Respondents:  40,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  9 

minutes 

Estimated  Average  Burden:  6,000 
hours 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB),  Office  of  Management  and 
Budget,  OIRA  Attn:  Lori  Schack,  New 
Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington, 
D.C. 20503 

(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp.  l-A-21  Operations 
Bldg.,  6401  Security  Blvd..  Baltimore. 
MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 


Date:  January  6, 1999. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  99-555  Filed  1-14-99;  8:45  ami 

BtLLMG  CODE  41M-29-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  Under 
Section  182  of  the  Trade  Act  of  1974: 
Request  for  Public  Comment 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public. 

SUMMARY:  Section  182  of  the  Trade  Act 
of  1974  (Trade  Act)  (19  U.S.C.  2242), 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
coimtries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  (Section  182  is  commonly 
referred  to  as  the  "Special  301" 
provisions  in  the  Trade  Act.)  In 
addition,  the  USTR  is  required  to 
determine  which  of  these  countries 
should  be  identified  as  priority  foreign 
countries.  Acts,  policies  or  practices 
which  are  the  basis  of  a  country's 
identification  as  a  priority  foreign 
coimtry  are  normally  the  subject  of  an 
investigation  under  the  Section  301 
provisions  of  the  Trade  Act.  Section  182 
of  the  Trade  Act  contains  a  special  rule 
for  the  identification  of  actions  by 
Canada  affecting  United  States  cultural 
industries. 

USTR  requests  written  submissions 
from  the  public  concerning  foreign 
countries'  acts,  policies,  and  practices 
that  are  relevant  to  the  decision  whether 
particular  trading  partners  should  be 
identified  under  Section  182  of  the 
Trade  Act. 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Tuesday, 
February  16,  1999. 

ADDRESSES:  U.S.  Trade  Representative, 
600  17th  Street,  NW.,  Room  100, 
Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky.  Director  for  Intellectual 
Property  (202)  395-6864;  Andrew 
Bowen.  Deputy  Director  for  Intellectual 
Property  (202)  395-6864.  or  Geralyn  S. 
Ritter.  Assistant  General  Counsel  (202) 
395-6800,  Office  of  the  United  States 
Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  182  of  the  Trade  Act,  the 
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USTR  must  identify  those  countries  that 
deny  adequate  and  effective  protection 
for  intellectual  property  rights  or  deny 
fair  and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  are 
to  be  identified  as  priority  foreign 
countries.  Acts,  policies  or  practices 
which  are  the  basis  of  a  country's 
designation  as  a  priority  foreign  country 
are  normally  the  subject  of  an 
investigation  under  the  Section  301 
provisions  of  the  Trade  Act. 

USTR  may  not  identify  a  country  as 
a  priority  foreign  country  if  it  is  entering 
into  good  faith  negotiations,  or  making 
significant  progress  in  bilateral  or 
multilateral  negotiations,  to  provide 
adequate  and  effective  protection  of 
intellectual  property  rights. 

In  identifying  countries  that  deny 
adequate  and  effective  protection  of 
intellectual  property  rights  in  1999, 
USTR  will  focus  special  attention  on  the 
progress  countries  have  made  toward 
addressing  three  issues  of  particular 
concern  to  the  United  States:  proper  and 
timely  implementation  of  the  WTO 
TRIPS  Agreement,  reducing  piracy  of 
optical  media  (music  CDs,  Video  CDs, 
CD-ROMs,  and  DVDs),  and  acquisition 
and  use  of  only  legal  software  by 
government  agencies. 

Section  182  contains  a  special  rule 
regarding  actions  of  Canada  affecting 
United  States  cultural  industries.  The 
USTR  is  obligated  to  identify  any  act, 
poUcy  or  practice  of  Canada  which 
affects  cultural  industries,  is  adopted  or 
expanded  after  December  17,  1992,  and 
is  actionable  under  Article  2106  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Any  such  act,  policy  or 
practice  so  identified  shall  be  treated 
the  same  as  an  act,  policy  or  practice 
which  was  the  basis  for  a  country's 
identification  as  a  priority  foreign 
country  under  Section  182(a)(2)  of  the 
Trade  Act  (i.e.,  such  acts,  policies  or 
practices  shall  be  the  subject  of  a 
Section  301  investigation  imder  the 
"Special  301"  procedures),  unless  the 
United  States  has  already  taken  action 
pursuant  to  Article  2106  of  the  NAFTA. 

USTR  must  make  the  above- 
referenced  identifications  within  30 
days  after  publication  of  the  National 
Trade  Estimate  (NTE)  report,  i.e.,  no 
later  than  April  30, 1999. 

Requirements  for  Comments 

Comments  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies  and 


practices  on  U.S.  industry.  Comments 
should  be  as  detailed  as  possible  and 
should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Any 
comments  that  include  quantitative  loss 
claims  should  be  accompanied  by  the 
methodology  used  in  calculating  such 
estimated  losses.  Comments  must  be  in 
English  and  provided  in  twenty  copies. 
A  submitter  requesting  that  information 
contained  in  a  comment  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy.  A  non-confidential 
version  of  the  comment  must  also  be 
provided. 

All  comments  should  be  sent  to  Sybia 
Harrison,  Special  Assistant  to  the 
Section  301  Committee,  Room  lOOA, 
600  17th  Street,  NW.  Washington.  DC 
20508,  and  must  be  received  no  later 
than  12:00  noon  on  Tuesday,  February 
16, 1999. 

Public  Inspection  of  Submissions 

Within  one  business  day  of  receipt, 
non-confidential  submissions  will  be 
placed  in  a  public  file,  open  for 
inspection  at  the  USTR  Reading  Room, 
in  Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC.  An  appointment 
to  review  the  file  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10:00  a.m.  to  12:00  noon 
and  from  1:00  p.m.  to  4:00  p.m., 
Monday  through  Friday. 
Joseph  PapovifJi, 

Assitant  USTR  for  Services,  Investment  and 
Intellectual  Property. 
[FR  Doc.  99-964  Filed  1-14-99;  8:45  am] 

BH.UNO  CODE  31«>-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements — Agency  Information 
Collection  Activity  Under  0MB  Review. 

AGENCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 


the  Office  of  Management  and  Budget 
(OMB)  for  extension  of  currently 
approved  collections.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  August  28, 1998  (FR  63, 
page  46097]. 

DATES:  Comments  must  be  submitted  on 
or  before  Febraury  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Albritton,  Office  of  Program 
Management.  (202)  366-0203.  and  refer 
to  the  OMB  Control  Number. 

SUPPLEMENTARY  INFORMATION: 
Federal  Transit  Administration  (FTA) 

Title:  National  Transit  Database,  49 
U.S.C.  Section  5335(a)  and  (b). 

OMB  Control  Number:  2132-0008. 

Type  of  Request:  Extension  to  a 
currently  approved  information 
collection. 

Formfs):  001.  100,  200.  and  400. 

Affected  Public:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Abstract:  49  U.S.C.  Section  5335(a) 
and  (b)  require  the  Secretary  of 
Transportation  to  maintain  a  reporting 
system  by  uniform  categories  to 
accumulate  mass  transportation 
financial  and  operating  information  and 
a  uniform  system  of  accounts  and 
records.  Federal,  state,  and  local 
governments,  transit  agencies/boards, 
labor  unions,  manufacturers, 
researchers,  consultants  and  universities 
use  the  National  Transit  Database  for 
making  transit  related  decisions.  State 
and  local  governments  also  use  the 
National  Transit  Database  in  allocating 
funds  under  49  U.S.C.  Section  5307. 
National  Transit  Database  information  is 
essential  for  understanding  cost, 
ridership  and  other  national 
performance  trends,  including  transit's 
share  of  urban  travel.  It  would  be 
difficult  to  determine  the  future 
structure  of  FTA  programs,  to  set  policy, 
and  to  make  funding  and  other 
decisions  relating  to  the  efficiency  and 
effectiveness  of  the  Nation's  transit 
operations  without  the  National  Transit 
Database. 

Estimated  Annual  Burden:  The 
estimated  annual  burden  is  238,140 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street.  NW., 
Washington,  DC  20503.  \ttention  FTA 
Desk  Officer. 
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Comments  ike  Invited  on:  whether  the 
proposed  coilaction  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  Of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departmeiit's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  iaformation  to  be 
collected;  and  iways  to  minimize  the 
burden  of  the  Collection  of  information 
on  respondent^,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Was  lington,  DC,  on  January  8, 


1999. 


Phillip  A.  Leach 

Clearance  Offit 
of  Transportation 
(FR  Doc.  99-995 


BiLUNO  COOE  4910  47-U 


,  United  States  Department 
Filed  1-14-99;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 

Filed  During  the  Week  Ending  January 

8|  1999 

i 
The  following  Agreements  were  filed 

with  the  Depaijtment  of  Transportation 

under  the  provisions  of  49  U.S.C. 

Sections  412  a<id  414.  Answers  may  be 

filed  within  2l|  days  of  date  of  filing. 

Docket  Nun^er  OST-99-4964. 

Date  Filed:  January  4, 1999. 

Parties:  Men^bers  of  the  International 
Air  Transport  Association. 

Subject  j 

PTC31  N/C  0075  dated  November  6, 

1998  rl-li 
PTC31  N/C  00^6  dated  November  6, 

1998  rl9-^5 
P^31  N/C  0077  dated  November  6, 

1998  r36-i2 
PTC31  N/C  00t9  dated  November  6, 

1998  r53-^l 
PTC31  S/CIRC  0056  dated  November  3, 

1998  r62-«3 

Minutes  | 

PTC31  N/C  00^2  dated  December  18, 
1998 

Tables 

PTC31  N/C  Fa^s  0036  dated  November 

10. 1998 
PTC31  N/C  Faies  0038  dated  November 

27,  1998 
PTC31  N/C  Fales  0039  dated  November 

27.1998    I 
PTC31  S/Circ  Fares  0018  dated 

November!  6, 1998 


Corrections 

PTC31  N/C  0080  dated  December  11. 

1998 
PTC31  N/C  0081  dated  December  15, 

1998 
PTC31  N/C  0083  dated  December  22, 
1998 
Intended  effective  date:  April  1,  1999. 
Docket  Number:  OST-99-4972. 
Date  Filed:  January  6,  1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

CTC12  Telex  Mail  Vote  983 
US-Belgium/Germany/Sweden/ 
Switzerland  Small  Package 
Service — Reso  501ff 

Intended  effective  date:  February  1, 
1999. 

Docket  Number:  OST-99-4983. 

Date  Filed:  January  8, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTC23/123  Telex  Mail  Vote  982 
Europe-Japan  Surcharge  for  Reclining 

Seat 
Amendment  to  Mail  Vote 

Intended  effective  date:  February  1, 
1999. 

Docket  Number:  OST-99-4984. 

Date  Filed:  January  8, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTC12  USA-EUR  Fares  0031  dated 

January  12, 1999 
US-UK  Add-on  Amounts 

Intended  effective  date:  April  1, 1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(PR  Doc.  99-936  Filed  1-14-99;  8:45  am) 
BILUNO  COOE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Modesto  City- 
County  Airport-Harry  Sham  Field, 
Modesto,  CA;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA),  DOT  corrects  a 
notice  published  December  16,  1998  (63 
FR  69356).  This  action  is  taken  to 
correct  the  total  estimated  PFC  revenue. 
Accordingly,  the  notice  published 
December  16, 1998  (63  FR  69356),  is 
corrected  as  follows: 


On  page  69357,  in  the  first  coliunn 
under  SUPPLEMENTARY  INFORMATION,  the 
total  estimated  PFC  revenue  should  read 
$233,750. 

Issued  in  Hawthorne,  California,  on 
January  7, 1999. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 

Region. 

(FR  Doc.  99-995  Filed  1-14-99;  8:45  am] 

BILUNG  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Will  Rogers  World  Airport,  Oklahoma 
City,  Oklahoma 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Will  Rogers 
World  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Conunents  must  be  received  on 
or  before  February  16,  1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  addi«ss:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Luther  E. 
Trent,  Director  of  Will  Rogers  World 
Airport  at  the  following  address:  Mr. 
Luther  E.  Trent,  Director  of  Aviation, 
City  of  Oklahoma  City,  7100  Terminal 
Drive,  Box  937,  Oklahoma  City,  OK 
73159-0937. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  imder  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
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Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Will 
Rogers  World  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  28,  1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  17, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  Jime 
1. 1999. 

Proposed  charge  expiration  date: 
November  1,  2000. 

Tota]  estimated  PFC  revenue: 
$7,465,206.00. 

PFC  application  number:  99-02-C- 
00-OKC. 

Brief  description  of  proposed  projects: 
Proiects  To  Impose  and  Use  PFC's 

Construct  ARFF  Facility,  Construct 
Southwest  Stormwater  Detention 
Facility,  Construct  Snow  Removal 
Equipment  Facility,  Aircraft  Pavement 
Rejuvenation,  and  Emergency  Access 
Road  Reconstruction. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Air  Taxi/Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docuiments  germane  to  the 
application  in  person  at  Will  Rogers 
World  Airport. 


Issued  in  Forth  Worth,  Texas,  on  December 
28,  1998. 

Naomi  L.  Saunders, 
Manager,  Airports  Division. 
IFR  Doc.  99-994  Filed  1-14-99;  8:45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Thursday,  February  4, 1999. 
The  following  designations  are  made  for 
each  item:  (A)  is  an  "action"  item;  (I)  is 
an  "information  item;"  and  (D)  is  a 
"discussion"  item.  The  agenda  includes 
the  foUovtring:  (1)  Call  to  Order  and 
Introductions  (I);  (2)  Statements  of 
Antitrust  Compliance  and  Conflict  of 
Interest  (A);  (3)  Approval  of  Last 
Meeting's  Minutes  (A);  (4)  Workshop 
Report-Out;  (5)  Federal  Report  (I);  (6) 
President's  Report  (I);  (7)  Committee 
Reports  (I):  APTS  Committee,  ARTS 
Conmiittee,  ATIS  Committee,  ATMS 
Committee,  AVCSS  Committee,  and 
BEC  Committee;  (8)  ATMS  RTAG 
Advice  (A);  (9)  Fair  Information 
Principles  for  ITS/CVO  and  ITS  CVO 
Interoperability  Guiding  Principles  (A); 
(10)  Selection  of  Nominees  for  ITS  '99 
Awards  Banquet  (A):  Outstanding 
Technical  Committee;  Achievement  in 
Research,  Development  and  Innovation; 
and  Achievement  in  Regional  and 
Corridor  Programs;  (11)  Coordinating 
Coimcil  Governing  Document  Changes; 
(12)  Automotive  Manufacturers 
Interface  Consortium  Update;  (13) 
Telematics  SuppUers  Consortium 
Update;  (15)  Adjournment. 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  vdll  meet  on  Thursday, 
February  4,  1999,  from  12:00  p.m.-4:00 
p.m.  (Eastern  Standard  time). 
ADDRESSES:  San  Antonio  Marriott 
Rivercenter  Hotel,  101  Bowie  Street,  San 
Antonio,  Texas,  78205.  Phone  number: 
(210)  223-1000.  Fax  number:  (210)  223- 
6239. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800,  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Marlene  Vence- 


Crampton  at  ITS  AMERICA  by 
telephone  at  (202)  484-4847.  or  by  Fax 
at  (202)  484-3483. 

The  DOT  contact  is  Mary  Pigott, 
FHWA,  HVH-1,  Washington,  D.C. 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5:00  p.m.,  e.t.,  Monday 
through  Friday,  except  for  legal 
holidays.  (23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  January  11,  1999. 
Jeffrey  Paniati, 

Deputy  Director,  ITS  Joint  Program  Office. 
IFR  Doc.  99-997  Filed  1-14-99;  8:45  ami 
BiLUNO  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[FHWA  Docket  No.  FHWA-08-4498;  FHWA- 
95-5] 

Comprehensive  Truck  Size  and  Weight 
Study;  Availability  of  Volume  III, 
Scenario  Analysis 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  FHWA  is  announcing  the 
availability  of  a  draft  of  Volimie  III, 
Scenario  Analysis  of  the  report  for  the 
Comprehensive  Truck  Size  and  Weight 
(TS&W)  Study  (October  1998)  for  review 
and  comment.  The  document  will  be 
mailed  to  individuals  that  have 
previously  expressed  an  interest  in  the 
study. 

Volume  III  presents  a  description  of 
the  analytical  framework  used  to 
evaluate  a  set  of  alternative  TS&  W 
options  selected  for  review  by  the  DOT. 
Data  and  analytical  tools  have  been 
developed  to  evaluate  critical  impact 
areas:  highway  agency  costs  (pavement 
preservation,  bridge  protection  and 
geometric  requirements),  externalities 
(safety  of  the  system,  environmental 
quahty,  energy  consumption  and  traffic 
flow)  and  economic  impact  (rail 
competitiveness  and  shipper  costs). 

For  each  of  five  scenarios,  the 
impacts,  as  delineated  above,  have  been 
assessed  and  compared  to  a  status  quo 
baseline.  These  findings  are  presented 
in  Volume  III.  The  DOT  identified  three 
illustrative  core  scenarios  for  initial 
evaluation.  In  addition,  two  policy 
proposals,  initiated  by  external  groups, 
were  targeted  for  analysis.  Scenarios 
were  specified  using  a  building  block 
approach  which  includes  configuration, 
highway  network,  and  geographic 
options. 

DATES:  Comments  must  be  received  by 
March  16,  1999  in  order  to  be 
considered  for  inclusion  in  the  final 
draft  of  the  Volimie  III  document. 
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ADDRESSES:  Your  signed,  written 
comments  mtist  refer  to  the  docket 
number  appciaring  at  the  top  of  this 
document  anil  you  must  submit  the 
comments  toithe  Docket  Clerk,  U.S. 
DOT  DocketsL  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  lAll  comments  received 
will  be  availa^ble  for  examination  at  the 
above  addresk  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  Holidays.  Those  desiring 
notification  (rf  receipt  of  comments  must 
include  a  sell-addressed  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Regina  McElfloy,  Office  of  Policy 
Development,  HPP-10.  (202)  366-9216, 
or  Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel,  HCC-20,  (202)  366-1354, 
FHWA,  400  Seventh  Street,  SW., 
Washington,  p.  C.  20590-0001.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidjays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  us^rs  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Roo^  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.govj  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  in!  tructions  online  for  more 
information  and  help. 

An  electroi  ic  copy  of  this  document 
may  be  down  loaded  using  a  modem  and 
suitable  communications  software  from 
the  Govemm(!nt  Printing  Office's 
Electronic  Bu  lletin  Board  Service  at 
(202)  512-161)1.  Internet  users  may 
reach  the  Fed  eral  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://ww\  v. access. gpo.gov/nara. 

Availability  pf  Copy 

A  copy  of  c  raft  Volume  III  may  be 
obtained  by  CDntacting  Ms.  April 
McCrory,  Off  ce  of  Policy  Development, 
HPP-10,  facs  mile:  (202)  366-7696.  It  is 
also  available  on  the  FHWA  home  page 
at  the  followitig  Internet  address:  http:/ 
/www.fhwa.d  jt.gov/reports/tswstudy. 

Background 

The  DOT  c  irrently  has  under  way  a 
Comprehensi  i^e  TS&W  Study.  The  study 
was  initiated  |in  1994  by  Secretary  of 
Transportaticjn  Rodney  E.  Slater,  who 
was  then  the  federal  Highway 
Administrator.  The  study  will  provide  a 
policy  archite  cture  or  a  fact-based 
framework  fot  decision  makers  as  they 
consider  the  i  elative  impacts  of 
alternative  TJ  1& W  policy  options. 
Specific  poli(  y  recommendations  are 
not  included  in  the  study. 


Volume  III  of  the  study  focuses  on 
scenario  analysis.  Five  scenarios  were 
analyzed  to  assess  the  potential  impact 
of  changes  in  national  TS&W  policies. 
Each  scenario  was  compared  to  a  Base 
Case.  The  three  illustrative  scenarios 
analyzed  are:  "Uniformity,"  "North 
American  Trade"  and  "Longer 
Combination  Vehicles  (LCVs) 
Nationwide."  The  two  policy  scenarios 
analyzed  are:  H.R.  551,  "The  Safe 
Highways  and  Infrastructure 
Preservation  Act"  and  "Triples 
Nationwide." 

Base  Case 

The  Base  Case  retains  all  features  of 
current  law  and  provides  a  baseline 
against  which  the  other  scenarios  may 
be  compared.  It  also  includes  existing 
grandfather  rights  and  the  freeze 
imposed  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991  (Pub.  L.  102-240,  105  Stat. 
1914)  which  restricted  the  use  of  LCVs 
to  the  types  of  operations  in  effect  as  of 
June  1,  1991. 

Uniformity 

Under  the  Uniformity  scenario, 
current  grandfather  provisions  that  now 
allow  some  States  to  retain  gross  vehicle 
weight  (GVW)  and  axle  weight  limits 
higher  than  the  Federal  limits  on  the 
Interstate  System  would  be  eliminated. 
This  scenario  would  also  extend  Federal 
limits  to  non-Interstate  portions  of  the 
National  Network  (NN)  for  large  trucks, 
resulting  in  nationally  uniform  weight 
limits  on  the  NN. 

North  American  Trade 

The  North  American  Trade  scenario  is 
focused  on  trade  among  the  North 
American  countries.  This  trade  could  be 
facilitated  by  allowing  the  operation  of 
six-axle  tractor-semitrailer  combinations 
at  97,000  pounds  GVW.  Under  this 
scenario,  a  51,000-pound  tridem-axle 
weight  would  be  allowed.  Currently,  the 
weight  allowed  on  a  three-axle  group  is 
limited  by  the  Federal  Bridge  Formula. 
A  51,000-pound  tridem-axle  weight 
limit  would  provide  for  the  legal 
transportation  of  40-foot  containers 
loaded  to  maximum  international 
weight  limits.  Because  a  tridem-axle 
weight  limit  of  51,000  pounds  would 
have  adverse  infrastructure  and  safety 
impacts,  a  44,000-pound  tridem-axle 
weight  limit  was  also  analyzed.  Under 
these  limits  a  six-axle  tractor  semitrailer 
combination  could  operate  at  90,000 
pounds.  In  addition,  this  tridem-axle 
weight  limit  could  provide  a 
productivity  increase  for  short 
wheelbase  straight  trucks. 


Longer  Combination  Vehicles  (LCVs) 

The  LCVs  Nationwide  scenario 
explores  the  impact  of  lifting  the  ISTEA 
freeze  on  LCVs.  The  ISTEA  included 
language  to  prevent  the  expansion  of 
LCVs  into  States  that  did  not  permit 
them  before  June  1, 1991.  The 
Trcmsportation  Equity  Act  for  the  21st 
Century  (Pub.  L.  105-178,  112  Stat.  107) 
did  not  amend  or  remove  the  ft^eze.  In 
this  scenario,  LCVs  would  be  afforded 
higher  GVW  limits  than  other 
commercial  motor  vehicles,  subject  to 
their  number  of  axles.  All  other  Federal 
TS&W  controls  would  remain. 

H.R.  551 

On  February  4,  1997,  Representative 
Oberstar  introduced  H.R.  551,  entitled 
Safe  Highways  and  Infrastructure 
Preservation  Act  of  1997.  This  bill 
would  phase  out  trailers  longer  than  53 
feet,  freeze  State  grandfather  rights,  and 
freeze  weight  limits  on  non-Interstate 
portions  of  the  National  Highway 
System. 

Triples  Nationwide 

The  Triples  Nationwide  scenario  was 
recommended  as  a  result  of  outreach 
efforts.  This  scenario  is  a  subset  of  the 
LCVs  Nationwide  scenario  and  would 
permit  the  operation  of  triple-trailer 
combinations  across  the  country.  This 
scenario  focuses  on  a  seven-axle  triple- 
trailer  combination  which  would  be 
permitted  to  operate  nationwide  at  a 
GVW  of  132,000  pounds. 

The  scenarios,  as  well  as  tl^  impact 
areas,  were  selected  based  on  comments 
received  through  the  study's  extensive 
outreach  process.  Outreach  activities 
have  included:  (1)  a  Federal  Register 
notice  requesting  initial  public 
comment  under  FHWA  Docket  No.  95- 
5  (February  2, 1995,  60  FR  6587);  (2) 
public  meetings  with  representatives  of 
large  and  small  carriers,  trucking 
industry  associations,  safety  advocates 
and  representatives  from  State  and  local 
governments  (March  13,  1995,  60  FR 
13510);  (3)  regional  focus  sessions  to 
secure  input  from  major  constituencies 
and  experts;  (4)  special  teleconference 
sessions  addressing  issues  of 
importance  with  our  State  partners;  (5) 
external  review  of  draft  documents  by 
Congress,  State  representatives  and 
other  interested  parties  prior  to 
finalization;  and  (6)  an  Impact 
Methodology  Review  Conference  (April 
30,  1998,  63  FR  23822). 

The  study  approach  also  reflects 
extensive  internal  Departmental 
coordination.  Policy  oversight  and 
direction  for  the  study  were  provided  by 
a  DOT  Policy  Oversight  Group  (POG). 
The  POG  is  comprised  of  executives 
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from  throughout  the  Department 
including  representatives  from  the 
Office  of  the  Secretary  of 
Transportatiou,  FHWA,  the  Federal 
Railroad  Administration,  the  National 
Highway  Traffic  Safety  Administration 
and  the  Maritime  Administration.  In 
addition  to  POG  oversight,  a 
Multimodal  Advisory  Group  (MAG)  was 
established  to  ensure  that  major 
technical  decisions  shaping  the  Study 
would  be  made  on  an  intermodal  basis. 
The  MAG  is  comprised  of  staff-level 
representatives  from  throughout  the 
DOT. 

The  DOT  anticipates  that  the  final 
Comprehensive  TS&W  Study  report  will 
be  transmitted  to  Congress  in  the  spring 
of  1999.  It  will  include  four  volumes: 
Volume  I — Executive  Summary,  Volume 
II — Issues  and  Background,  Voliune  III — 
Scenario  Analysis,  and  Voliune  IV — 
Guide  to  Dociunentation.  A  draft 
version  of  Volume  n  was  distributed  for 
external  review  in  Jime  1997. 

Authority:  23  U.S.C.  315;  49  U.S.C.  301. 
302,  and  305;  49  CFR  1.48. 


Issued  on:  January  7, 1999. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator 
[FR  Doc.  99-934  Filed  1-14-99;  8:45  ami 
BILUNG  CODE  4»10-22-P 


Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001,  (202)  366-4535. 


DEPARTMENT  OF  TRANSPORTATION      ^«y  *°  "Reasons  for  Delay- 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  In  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 

New  Exemption  Applications 


1.  Awaiting  additional  information 
bora  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  very 
complex  and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application. 
M — Modification  request. 
PM — Party  to  application  with 
modification  request. 

Issued  in  Washington,  DC,  on  fanuary  8, 
1999. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Applica- 
tion No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of  con> 

pietion 


11699-N 
11761-N 
11767-N 
11815-N 
11817-N 
11862-N 
11883-N 
11894-N 
11927-N 
11934-N 
11938-N 
11947-N 
11954-N 
11983-N 
12001-N 
12003-N 
12020-N 
12029-N 
12032-N 
1203^-N 
12051-N 
12063-N 
12064-N 
12071-N 
12072-N 
12073-N 
12097-^^ 
1209&-N 
12102-N 
12104-N 
12105-N 
12106-N 
12120-N 


GEO  Specialty  Chemicals,  Bastrop,  LA . 

Vulcan  Chemicals,  Bimiingham,  AL t 

Ausimont  USA,  Inc.,  Thorofare,  NJ  

Union  Pacific  Railroad  Co.,  et  al.,  Omaha,  NE  

FIBA  Technologies,  Inc.,  Westtxwo,  MA  

The  BOC  Group,  Murray  Hill,  NJ  

Brownie  Tank  Mfg.,  Co.,  MinneapoJis,  MN 

Quicksilver  Fit>erglass  Manufacturing,  Ltd.,  Strome,  Alberta,  CN 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA 

UtiliCorp  United,  Inc.,  Omaha,  NE  

Steel  Shipping  Container  Institute,  Washington,  DC  

Patts  Fatxication  &  Services,  Odessa,  TX , 

Reput)lic  Environmental  Systems  (PA),  Inc.,  Hatfieid,  PA , 

Degussa  Corporation,  RIdgefield  Park,  NJ 

Alt)emarle  Corporation,  Baton  Rouge,  LA 

Degussa  Corporation,  Ridgefield  Park,  NJ  , 

Rhone-Poulenc,  Inc.,  Shelton,  CT , 

NACO  Technologies,  Lombard,  IL  , 

Physical  Acoustk:s  Quality  Servces,  Lawrenceville,  NJ , 

PPG  Industries,  Inc.,  Pittsburgh,  PA  , 

General  American  Transportation  Corporatk)n,  Chicago,  IL 

The  HydrocartX)n  Flow  Specialist,  Inc.,  Morgan  City,  LA  

Occident  Chemical  Corp.,  Webster,  TX 

Pennwatt  India  Limited,  Worti,  Mumbai,  IN  

Consani  Engineering  (PTY)  Limited,  Cape  Province,  RA 

Patriotic  Fireworks,  North  East,  MD  

Qual-X,  Inc.,  Powell,  OH  

Carleton  Technologies,  Inc.,  Orchard  Park,  NY 

AETS/CWM,  Flanders,  NJ 

Hoechst  Celanese,  Spartanburg,  SC  

Becton  Dickinson  Mk:rot>iology  Systems,  Sparks,  MD  

Air  Liquide  America  Corporation,  Houston,  TX 

The  Shenwin-Williams  Co.,  Cleveland,  OH  ..... 


02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
01/26/1999 
02/26/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
01/29/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
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New  Exemption  Applications— Continued 


Applica- 
tion No. 


ApptJcant 


Reason  for 
delay 


Estimated 

date  of  conv 

pletion 


12126-N 


Laf  oche  Industries,  Inc.,  Atlanta,  GA 


03/31/1999 


Modifications  to  Exemptions 


Application  No 


Applicant 


Reason  for 
delay 


Estimated 

date  of 
completion 


4354-M 

78874m 

89154m 

92664m 

94194M 

942i4m 

970&-M 

981 9- M 

100474m 

1045d4M 

1099&4M 

1106(HM 

11270iM 

11483-fM 


PPG  Industries,  Inc.,  Pittstxjrgh,  PA 

Kosdon  Enterprises,  Ventura,  CA 

Advanced  Silicon  Materials,  Inc.,  Moses  Lake,  WA  

ERMEWA.  Inc.,  Houston,  TX  

FIBA  Technologies,  Inc.,  Westtwro,  MA 

Taylor-Wharton  Co.,  Harristxjrg,  PA  

Taylor-Wharton  Co.,  Harristiurg,  PA  

Hallitxjrton  Energy  Services,  Inc.,  Durx:an,  OK 

Taylor-Wharton  Co..  Harristxjrg,  PA 

Marsulex,  Inc.,  Sudbury,  Ontario,  CN 

Kosdon  Enterprises,  Ventura,  CA 

Koppers  Industries,  Inc.,  Pittsburgh,  PA 

The  Specialty  Chemicals  Div.  of  B.F.  Goodrich  Co.,  Cleveland,  OH 
Autoliv,  Autoflator  AS,  Vargarda.  SW  


1 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 


03/31/1999 
03/31/1999 
03/31/1999 
02/26/1999 
02/26/1999 
02/26/1999 
02/26/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 
03/31/1999 


[FR  Doc.  99-93  i 
BiLUNO  CODE  491 


Filed  1-14-99;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-65  (Sub-No.  570X)] 

CSX  Transportation,  Inc. — 
At)andonment  Exemption — in  Putnam 
County,  IN 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  pf  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  .35  miles  of 
its  line  of  railr  oad  between  milepost 
LQ-189.65  and  milepost  LQ-190.00  in 
Cloverdale,  Putnam  County,  IN.  The 
line  traverses  United  States  Postal 
Service  Zip  C<ide  46120. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moted  over  the  line  for  at 
least  2  years;  ( Z]  there  is  no  overhead 
traffic  on  the  1  ne;  (3)  no  formal 
complaint  file  i  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regi  irding  cessation  of  service 
over  the  line  e  ither  is  pending  with  the 
Surface  Trans]  )ortati  on  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  fav  or  of  complainant  within 
the  2-yeeir  period;  and  (4)  the 
requirements  it  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  pv|blication),  and  49  CFR 


1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment—  Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  14,  1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  25, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  4, 
1999,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Senrice  Bail  Lines.  5 1.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  l>efore 
the  exemption's  effective  date. 

2  Each  offer  of  Tmancial  assistance  must  be 
accompanied  by  the  Tiling  fee,  which  currently  is 
set  at  SIOOO.  See  49  CFR  1002.2(f)(25). 


Control  Unit,  1925  K  Street,  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger, 
Senior  Counsel,  CSX  Transportation, 
Inc.,  500  Water  Street  J150,  Jacksonville, 
FL  32202.  If  the  verified  notice  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  20, 1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  500, 
Surface  "Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  January  15,  2000,  and 
there  are  no  legal  or  regulatory  barriers 
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to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  11, 1999. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  99-983  Filed  1-14-99;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  review;  comment 
request 

January  5, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  16, 1999 
to  be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0100. 

Fonn  Number:  None. 

Type  of  Review:  Reinstatement. 

Title:  Customs  Regulations  Pertaining 
to  Customhouse  Brokers. 

Description:  The  collection  contained 
in  Part  111  of  the  Customs  Regulations 
(19  CFR  111)  governs  the  licensing  and 
conduct  of  Customs  brokers  in  the 
performance  of  Customs  business  on 
behalf  of  others. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,500  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
3.2.C.  Washington,  DC  20229. 


OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  99-925  Filed  1-14-99;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  8. 1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  16, 1999, 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0633. 

Notice  Number:  IRS  Notices  437, 
437A,  438  and  466. 

Type  of  Review:  Revision. 

Title:  Notice  of  Intention  to  Disclose. 

Description:  Notice  is  required  by  26 
use  6110(f).  A  reply  is  necessary  if  the 
recipient  disagrees  with  the  Service's 
proposed  deletions.  The  Service  uses 
the  reply  to  consider  the  propriety  of 
making  additional  deletions  to  the 
public  inspection  version  of  written 
determinations  or  related  background 
file  documents. 

Respondents:  Individuals  or 
households.  Business  and  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
5,250. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Estimated  Total  Reporting  Burden: 
2,625  hours. 
Clearance  Officer:  Garrick  Shear, 

Internal  Revenue  Service,  Room  5571, 

1111  Constitution  Avenue,  NW, 

Washington,  DC  20224. 
OMB  Reviewer:  Alexander  T.  Hunt. 

(202) 395-7860,  Office  of 

Management  and  Budget,  Room 


10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  99-926  Filed  1-14-99;  8:45  am) 

BH.UNG  CODE  4S3(M)1-P 

DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  §  10(a)(2).  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  on 
February  2,  1999,  of  the  following  debt 
management  advisory  committee: 

The  Bond  Market  Association 

Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9:00  a.m.  Eastern 
time  and  will  be  open  to  the  public.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App. 
§  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  §  10(d)  emd  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
§552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
§3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  o^^^the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
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would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fail  within 
the  exemption  covered  by  5  U.S.C. 
§552b(c)(9)(A|. 

The  Office  of  the  Assistant  Secretary 
for  Financial  Markets  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  tor  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  §  552b. 

Dated:  ]anuarv  11, 1999. 
Gary  Gcnsler, 

Assistant  Secretary  (Financial  Markets). 
(FR  Doc.  99-9701  Filed  1-14-99;  8:45  am] 
BILUNQ  C00€  4810 


4n0^2S-M 

ENTOF 


DEPARTMENT  OF  THE  TREASURE 

] 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 


Proposed  Coll 
Request 


tection; 


Comment 


ACTION:  Noticejand  request  for 
comments. 

SUMMARY:  The  pepartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continu|ing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). jCurrently,  the  Bureau  of 
Alcohol,  Toba(jco  and  Firearms  within 
the  Department  of  the  Treasury  is 
sohciting  cominents  concerning  the 
Environmental  Information  and 
Supplemental  Information  on  Water 
Quahty  Consiqerations. 

DATES:  Written  I  comments  should  be 
received  on  or  tcfore  March  16, 1999  to 
be  assured  of  consideration. 


ADDRESSES:  Di^ct  all  written  conmients 
to  Linda  Bamei,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  ac^itional  information  or 
copies  of  the  fopii(s)  and  instructions 
should  be  direcjted  to  David  Brokaw, 
Regulations  Dirision,  Bureau  of 
Alcohol,  Tobac|co  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 


Title:  Environmental  Information  and 
Supplemental  Information  on  Water 
Quality  Considerations. 

OMB  Number:  1512-0100. 

Form  Number:  ATF  F  1740.1  and  ATF 
F  1740.2. 

Abstract:  The  environmental  forms 
are  necessary  in  order  to  comply  with 
the  provisions  of  the  National 
Environmental  Pohcy  Act,  42  U.S.C. 
4332  (ATF  F  1740.1)  and  the  Clean 
Water  Act,  33  U.S.C.  1341(a)  (ATF  F 
1740.2).  Information  regarding  solid  and 
liquid  waste,  air  pollution,  noise,  etc.  as 
collected  on  ATF  1740.1  is  evaluated  to 
determine  if  a  formal  environmental 
impact  statement  or  an  environmental 
permit  is  necessary  for  a  proposed 
operation.  The  environmental  type 
information  is  collected  firom 
manufacturers,  namely  distilled  spirits 
plants,  wineries,  breweries,  and  tobacco 
products  factories.  ATF  F  1740.2  is  also 
submitted  by  manufacturers  but  only 
those  who  discharge  a  sohd  or  liquid 
effluent  into  navigable  waters. 
Applicemts  are  required  to  describe  any 
biological,  chemical,  thermal,  or  other 
characteristic  of  the  discharge  as  well  as 
any  methods  or  equipment  used  to 
monitor  the  condition  of  the  discharge. 
Based  upon  this  data,  ATF  makes  a 
determination  as  to  whether  a 
certification  or  waiver  by  the  applicable 
State  water  quality  agency  is  required. 
Should  a  manufacturer  be  required  to 
submit  both  forms  (ATF  F  1740.1  and 
1740.2)  he  may  incorporate  by  reference 
any  redundant  information  especially 
regarding  solid  and  waste.  The  record 
retention  period  for  this  information 
collection  is  15  years  after 
discontinuance  of  business  for  distilled 
spirits  plants  having  production 
facilities.  All  others,  4  years  after 
discontinuance  of  business. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
8,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,400. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  vdll  become  a 
matter  of  public  record.  Conmients  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acctiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  10, 1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-944  Filed  1-14-99;  8:45  am) 

BILUNO  CODE  4S10-31-4> 


DEPARTMEffT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  writhin 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  for  Enrollment  to  Practice 
Before  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1999  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Rosa  M.  Jeter, 
Market  Compliance  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8123. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Enrollment  to 
Practice  Before  the  Bureau  of  Alcohol, 
Tobacco  and  Fireanns. 

OMB  Number:  1512-0418. 

Form  Number:  ATF  F  5000.12. 

Abstract:  The  Application  to  practice 
before  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  is  necessary  so  that  the 
Bureau  may  evaluate  the  qualification  of 
applicants  in  order  to  assure  only 
competent,  reputable  persons  are 
authorized  to  represent  claimants.  There 
is  no  recordkeeping  requirement  for  the 
respondent. 

Curreftit  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  8. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  2. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conmients  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  January  10,  1999. 
WUliam  T.  Earle, 

Asistant  Director  (Management),  CFO. 
IFR  Doc.  99-945  Filed  1-14-99;  8:45  am] 
BiLUNQ  COOE  4S10-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Consent  of  Surety. 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  A.  Wood, 
Regulations  Division,  650  Massachusetts 
Avenue.  NW..  Washington,  DC  20226, 
(202) 927-8185. 
SUPPLEMENTARY  INFORMATION: 

Tjtye;  Consent  of  Surety. 

OMB  Number:  1512-0078. 

Form  Number:  ATF  F  1533  (5000.18). 

Abstract:  A  consent  of  surety  is 
executed  by  both  the  bonding  company 


and  a  proprietor  and  acts  as  a  binding 
legal  agreement  between  the  two  parties 
to  extend  the  terms  of  a  bond.  The  bond 
is  necessary  to  cover  specific  liabilities 
on  the  revenue  produced  from 
untaxpaid  commodities.  The  consent  of 
surety  is  filed  with  ATF  and  a  copy  is 
retained  by  ATF  as  long  as  it  remains 
current  and  in  force. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  2.000. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  v«ll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  10, 1999. 
William  T.  Earle. 

Assistant  Director  (Management),  CFO. 
[PR  Doc.  99-946  Filed  1-14-99;  8:45.  am) 
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This  section  of 

he  FEDERAL  REGISTER 

DEPARTMENT  OF  ENERGY 

DEPARTMENT  OF  ENERGY 

contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  tt>0  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP-99-1  -000] 

Mountain  Petroleum  Corporation; 
Notice  of  Petition  for  Dispute 
Resolution 

Correction 

In  notice  document  99-344,  beginning 
on  page  1190,  in  the  issue  of  Friday, 
January  8, 1999,  make  the  following 
correction: 

On  page  1190,  in  the  second  column, 
the  docket  line  is  corrected  to  read  as  set 
forth  above. 

(FR  Doc.  99-344  Filed  99;  8:45  am] 
BILUNG  CODE  1505-01-0,  1999/ Corrections 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 40-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Application 

Correction 

In  notice  document  99-339,  beginning 
on  page  1192,  in  the  issue  of  Friday, 
January  8, 1999,  the  heading  is  corrected 
by  adding  the  docket  number,  as  set 
forth  above. 

[FR  Doc.  C9-339  Filed  1-14-99;  8:45  am) 
BILUNG  CODE  1505-01-0 
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DEPARTMENT  OF  COMMERCE 

National  Ocafnic  and  Atmospheric 
Administration 

50  CFR  Parts  649  and  697 

[Dockat  No.  999105002-8002-01;  I.D. 
1105980] 

RIN  0648-AH4l| 

American  Lobster  Fishery;  Exclusive 
Economic  Zofie  From  Maine  Through 
North  Carolina 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

r^riTTimomo 


Commerce 
ACTION:  Propi 


d  rule. 


SUMMARY:  NM^S  solicits  comments  on 
proposed  regi^ations  to  implement 
proposed  management  measures  for  the 
American  lobster  fishery  in  the 
Exclusive  Ecofiomic  Zone  (EEZ)  from 
Maine  through  North  Carolina.  The 
intent  of  thes«j  regulations  is,  in 
combination  with  state  regulations 
governing  the  American  lobster  fishery 
in  non-Federal  waters,  to  end 
overfishing  anid  rebuild  stocks  of 
American  lobsters.  NMFS  proposes  to 
withdraw  approval  of  the  Fishery 
Management  Plan  for  the  American 
Lobster  Fisheny  (FMP),  to  remove 
existing  regulations  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  which 
implement  th^t  FMP,  and  to  implement 
the  existing  management  measures  and 
a  variety  of  new  measures  including 
designation  of  lobster  management 
areas,  restrictions  on  fishing  gear  and 
tagging  requirements  for  lobster  traps, 
under  regulations  issued  under  the 
authority  of  thp  Atlantic  Coastal 
Fisheries  Cooierative  Management  Act 
(ACFCMA).  The  proposed  regulations 
are  compatibly  with  the 
recommendat^ns  we  received  from  the 
Atlantic  Stated  Marine  Fisheries 
Commission  (Commission). 
DATES:  Conun^nts  on  the  proposed  rule 
must  be  received  by  February  10,  1999. 
ADDRESSES:  Comments  on  the  rule 
should  be  sen^  to,  and  copies  of 
supporting  dotimients,  including  a  Drafl 
Environmental  Impact  Statement/ 
Regulatory  Imbact  Review  (DEIS/RIR) 
and  an  Initial  Regulatory  Flexibility 
Analysis  (IRfA).  are  available  from  the 
Director,  Statel  Federal  and  Constituent 
Programs  Office.  NMFS,  1  Blackburn 
Drive,  Glouce^er,  MA  Q1930. 
Comments  regarding  burden  estimates 
should  be  sent  to:  the  Office  of 
Information  a^d  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ross,  NMFS.  Northeast  Region. 
978-281-9234. 

SUPPLEMENTARY  INFORMATION:  NMFS 
proposes  to  withdraw  approval  of  the 
American  Lobster  FMP,  to  remove 
existing  regulations  issued  under  the 
Magnuson-Stevens  Act.  and  to  issue 
new  regulations  under  the  ACFCMA  to 
implement  existing  management 
measures  and  a  variety  of  new 
measures.  American  lobster,  Homanis 
americanus,  from  the  Magnuson- 
Stevens  Act  to  the  ACFCMA  by 
withdrawing  approval  of  the  lobster 
fishery  mcuiagement  plan  (48  FR  36368) 
at  the  same  time  as  this  rule  would  be 
implemented.  Since  the  majority  of  the 
lolwter  fishery  (approximately  80 
percent)  takes  place  in  state  waters, 
regulatory  action  in  the  EEZ  (3  nautical 
miles  [nm]  to  200  nm  from  shore)  alone, 
even  a  total  moratorium  on  harvesting 
lobsters,  would  not  end  overfishing  of 
the  resource  without  implementation  of 
effective  management  measures  by  state 
jurisdictions.  Adequate  state  lobster 
conservation  measures,  therefore,  are 
essential  to  end  overfishing  of  American 
lobster.  It  is  clear  to  the  agency  that  it 
is  not  possible  to  meet  the  requirements 
of  the  Magnuson-Stevens  Act  without 
full  cooperation  of  states  with  lobster 
fisheries,  and  thus  a  cooperative 
management  partnership  under  the 
ACFCMA  is  preferable.  Accordingly, 
NMFS  is  proposing  Federal  lobster 
conservation  measures  in  the  EEZ  imder 
the  authority  of  the  ACFCMA.  Section 
804(b)  of  ACFCMA  authorizes  the 
Federal  government  to  implement 
regulations  to  govern  fishing  in  the  EEZ 
that  are  compatible  with  the  effective 
implementation  of  a  Commission 
American  Lobster  Interstate  Fishery 
Management  Plan  (ISFMP)  and 
consistent  with  the  national  standards 
set  forth  in  section  301  of  the 
Magnuson-Stevens  Act.  Given 
limitations  on  NMFS  to  manage  the 
lobster  resoiuce  throughout  its  range, 
NMFS  has  determined  that  this 
approach  is  the  best  option  to  encourage 
and  expedite  partnership  in  state  and 
Federal  jurisdictional  waters  in  a  time 
frame  that  minimizes  the  potential  for  a 
stock  collapse  of  the  resource  and  has 
the  best  potential  for  complying  with 
national  standards  of  the  Magnuson- 
Stevens  Act. 

The  Conmiission  approved 
Amendment  3  to  the  American  Lobster 
ISFMP  in  December  1997.  The  goal  of 
Amendment  3  is  to  have  a  healQiy 
lobster  resource  and  a  management 


regime  that  provides  for  a  sustained 
harvest  of  lobsters,  maintains 
appropriate  opportunities  for 
participation,  and  provides  for 
cooperative  development  of 
conservation  measures  by  all 
stakeholders.  Amendment  3  includes 
recommended  measures  in  Federal 
waters  as  well  as  in  state  waters 
(specific  measures  are  described  later  in 
this  proposed  rule),  and  it  establishes  a 
procedure  whereby  fishermen, 
including  some  who  fish  exclusively  in 
Federal  w<3ters,  may  make 
recommendations  for  further 
management  measures  to  meet 
predefined  targets  designed  to  end 
overfishing  and  to  facilitate  stock 
rebuilding. 

The  Magnuson-Stevens  Act  requires 
NMFS  to  develop  plans  to  end 
overfishing  and  rebuild  overfished 
stocks.  NMFS  has  identified  lobster  as 
overfished  throughout  its  range.  This 
finding  has  been  confirmed  by  an 
independent  review  panel  convened  by 
NMFS  and  the  Commission.  Therefore, 
NMFS  is  required  by  the  Magnuson- 
Stevens  Act  to  develop  a  plan  by  June 
1999  to  end  overfishing  of  lobsters  and 
rebuild  the  lobster  fishery  within  10 
years.  The  regulations  in  this  proposed 
rule,  together  with  a  process  for  working 
with  the  Commission  to  devise  future 
measures,  constitute  a  proposed  plan  to 
meet  this  mandate. 

On  March  27,  1996,  NMFS  first 
proposed  to  withdraw  approval  of  the 
FMP  and  issue  complementary 
regulations  under  the  ACFCMA  (61  FR 
13478).  NMFS  proposed  that  the  final 
withdrawal  of  the  approval  of  the  FMP, 
and  the  removing  of  its  implementing 
regulations,  would  occur  upon 
completion  of  an  effective  state 
management  program  developed  by  the 
Commission. 

Amendment  3  is  a  comprehensive 
plan  for  managing  the  lobster  fishery  in 
state  and  Federal  waters.  While  it  does 
not  specify  all  future  steps  that  are 
needed  to  rebuild  egg  production  and 
end  the  overfished  status  of  lobster,  it 
does  provide  a  framework  for  the 
development  of  those  measures  to 
rebuild  the  resource. 

Status  of  Stock 

The  most  recent  NMFS  assessment  of 
the  lobster  stock  concluded  that  it  is 
overfished  throughout  its  range  (22nd 
Northeast  Regional  Stock  Assessment 
Workshop  Document  96-13,  dated 
September,  1996).  There  has  been  a 
dramatic  increase  in  fishing  effort  since 
the  1970s.  Fishing  is  now  removing  a 
large  proportion  of  lobsters  before  they 
have  had  a  chance  to  spawn  even  once, 
and  the  average  size  of  lobsters  landed 
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continues  to  drop.  Although  landings 
have  been  high  in  recent  years,  there  is 
a  risk  that  the  stocks  could  collapse. 
Such  a  risk  could  be  reduced  if  fishing 
mortality  were  reduced. 

The  major  signs  of  risk  to  the  resource 
and  to  the  fishery  are: 

1.  The  landings  of  lobsters, 
throughout  the  range,  are  becoming 
increasingly  dependent  on  animals  that 
have  just  reached  minimum  size.  Most 
females  at  this  size  have  not  yet  had  a 
chance  to  spawn. 

2.  Extremely  high  exploitation  of 
lobsters  (exceeding  70  percent  of  the 
legal  sized  animals)  continues  to  lessen 
the  benefits  of  the  current  conservation 
measures,  since  relatively  few  live  long 
enough  to  be  protected. 

3.  Although  abundance  is  currently 
high  in  some  areas,  this  is  due,  in  part, 
to  favorable  environmental  conditions 
that  are  enhancing  survival.  If  these 
conditions  deteriorate,  the  resource 
cannot  be  expected  to  support  the  high 
level  of  harvesting  that  currently  exists. 

4.  The  overall  size  composition  of  the 
resource  is  becoming  dominated  by 
small,  not  fully  mature  animals.  As  a 
result,  the  population  is  predominantly 
relying  on  first  time  spawners  to  create 
successive  generations.  In  addition  to 
the  low  egg  production  of  first  time 
spawners,  there  is  evidence  that  the  eggs 
they  produce  are  less  viable,  and  the 
survival  of  the  larvae  produced  is  lower 
than  those  produced  by  larger  spawners. 

The  lobster  stock  is  considered  to  be 
overfished  because  the  number  of  eggs 
produced  each  year  is  less  than  10 
percent  of  the  number  that  would  have 
been  produced  if  the  stock  were  not 
fished.  The  goal  of  the  stock  rebuilding 
program  is  not  to  increase  the  number 
of  harvestable  lobsters — ^that  portion  of 
the  population  is  currently  at  an  all-time 
high.  Rather,  the  goal  is  to  increase  egg 
production.  The  more  eggs  produced, 
the  greater  the  margin  of  safety  for  the 
population  if  enviroiunental  conditions 
become  unfavorable  for  the  survival  of 
juvenile  lobsters  to  marketable  size  and 
the  greater  the  likeUhood  of  rebuilding. 
In  other  words,  increasing  egg 
production  will  reduce  the  risk  that  a 
stock  will  collapse  and  increase  the 
chances  of  rebuilding  the  resource.  The 
Commission  has  developed  a  schedule 
to  rebuild  egg  production  that  calls  for 
increases  in  the  level  of  egg  production 
each  year  until  2005. 

The  Fishery 

The  sale  of  lobsters  in  1997  was 
valued  at  $268  miUion — 27  percent  of 
the  region's  entire  revenue  from 
commercial  fishing.  The  lobster  fishery 
takes  place  from  North  Carolina  to 
Maine.  It  is  primarily  a  cold  water 


fishery,  however.  Over  half  of  all 
lobsters  from  the  northeast  are  landed  in 
Maine.  Approximately  20  percent  are 
landed  in  Massachusetts.  Rhode  Island, 
Long  Island  Sound  and  George's  Bank 
are  other  areas  with  significant  lobster 
fisheries.  Most  lobsters  (over  80  percent) 
are  taken  in  state  waters,  which  extend 
from  the  coast  to  three  miles  from  shore. 
The  offshore  fishery,  particularly  that 
using  trap  gear,  has  developed  only  in 
the  past  ten  to  fifteen  years. 

Lobster  fishing  has  increased 
dramatically  since  the  1970s.  Effort  is 
now  at  an  all-time  high.  For  example,  in 
Maine,  it  has  been  reported  that  the 
niunber  of  traps  per  boat  has  doubled  in 
the  last  30  years.  Each  trap  now  remains 
in  the  water  about  30  percent  longer 
than  in  1970  before  being  hauled. 

This  is  a  year-round  fishery  in  the 
United  States.  Traps  are  set  even  in 
summer  and  fall,  when  the  lobsters  are 
molting.  Harvesters  depend  heavily  on 
lobsters  within  one  molt  of  the  legal  size 
(3V<t  inches  or  8.26  cm  carapace  length). 
In  recent  years,  85  percent  or  more  of 
landings  have  been  composed  of 
animals  in  this  size  range. 

The  fishery  also  takes  place  in 
Canadian  waters,  but  the  Canadian 
fishery  is  closed  during  the  molting 
season.  There  are  limits  on  the  numbers 
of  traps  that  can  be  set,  on  the  total 
allowable  catch,  and  on  the  number  of 
lobster  licenses  issued. 

Virtually  all  lobsters  (approximately 
97  percent)  are  taken  in  lobster  traps. 
Small  numbers  of  lobsters  are  also  taken 
in  trawls,  gillnets,  and  by  divers. 

Lobster  Conservation  Measures  Already 
in  Place 

Most  current  management  measures 
and  prohibitions  for  Federal  waters  are 
promulgated  under  the  authority  of  the 
Magnuson-Stevens  Act  and  are  codified 
at  50  CFR  part  649.  These  include: 

1.  A  moratorium  on  new  entrants  into 
the  fishery  through  December  31, 1999, 

2.  A  prohibition  on  the  possession  of 
lobsters  bearing  eggs  or  from  which  eggs 
have  been  removed  ("scrubbed")  by  any 
means, 

3.  A  prohibition  on  the  possession  of 
lobster  meat  and  detached  tails,  claws  or 
other  parts  of  lobster, 

4.  A  prohibition  on  the  possession  of 
V-notched  lobsters  (female  lobsters  that 
have  carried  eggs  and  are  marked  with 
a  V-shaped  cut  in  the  tail), 

5.  A  requirement  to  install  a 
biodegradable  "ghost"  panel  for  traps 
(to  eventually  allow  lobsters  to  exit  from 
a  lost  trap), 

6.  A  minimum  carapace  size  of  3  V* 
inches  (8.26  cm), 

7.  A  requirement  to  install  escape 
vents  on  traps  of  at  least  5^4  inches  by 


V/b  inches  (14.6  cm  by  4.8  cm)  to  allow 
undersized  lobsters  to  exit, 

8.  A  prohibition  on  the  possession  at 
any  time  of  more  than  six  lobsters  per 
person  when  aboard  a  head,  charter,  or 
dive  vessel, 

9.  A  requirement  that  gear  be  marked 
in  order  to  identify  the  permit  holder; 

10.  A  prohibition  on  the  interstate  or 
international  trade  of  live  whole  lobsters 
smaller  than  the  Federal  minimum  size, 
and 

11.  A  landing  limit  of  100  lobsters  (or 
parts  thereof)  per  day,  up  to  a  maximum 
of  500  lobsters  per  trip  of  five  or  more 
days  for  fishermen  using  non-trap 
methods  (this  limit  is  imposed  by 
regulations  issued  under  the  authority 
of  the  ACFCMA  and  are  codified  at  50 
CFR  697.7). 

NMFS  proposes  to  continue  all  of 
these  measures,  as  well  as  new 
measures  described  herein,  but  to 
implement  them  by  regulations  issued 
under  authority  of  the  ACFCMA  instead 
of  the  Magnuson-Stevens  Act. 
Accordingly,  the  lobster  regulations 
currently  codified  at  50  CFR  part  649 
would  be  removed  and  replaced  with 
regulations  to  be  codified  at  under  50 
CFR  part  697. 

Management  measures  in  state  waters 
vary  by  state.  At  a  minimum,  states 
must  comply  with  the  requirements  of 
the  Commission,  but  additional 
management  measures  have  been  taken 
by  a  number  of  states,  including  limiting 
entry  into  the  fishery  and  further 
restrictions  on  fishing  effort.  The 
current  Commission  lobster 
management  measures  require  that  state 
jurisdictions: 

1.  Set  a  minimum  carapace  size  of  3V4 
inches  (8.26  cm); 

2.  Prohibit  the  possession  of  lobsters 
bearing  eggs  and  lobsters  from  which 
eggs  have  been  removed; 

3.  Prohibit  fishermen  from  possessing 
of  lobster  meat,  tails  or  other  parts; 

4.  Require  that  traps  have  escape 
vents; 

5.  Require  that  traps  have 
biodegradable  "ghost"  panels;  and 

6.  Prohibit  spearing  lobsters. 
NMFS  published  a  DEIS/RIR  on 

March  17,  1998,  (63  FR  14922)  that 
presented  several  alternative  lobster 
management  measures  for  both  the  trap 
and  the  non-trap  sector  of  the  fishery,  in 
order  to  meet  the  mandate  of  the 
Magnuson-Stevens  Act.  The  DEIS/RIR 
recognized  the  problem  associated  with 
meeting  the  Sustainable  Fisheries  Act 
(SFA)  requirements,  given  that 
approximately  80  percent  of  the 
American  lobster  fishery  occurs  in  state 
waters  and  is  subject  primarily  to  state, 
not  Federal,  management  measures. 
Thirteen  pubUc  hearings  were  held  in 
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nine  states  fron<  Maine  to  North 
Carolina  to  discuss  these  alternatives 
and  any  other  i^eas  about  lobster 
management.  Ptiblic  comments  were 
received  from  March  20  to  May  19, 
1998.  Overall  ppblic  comment  on  these 
alternatives  indicated  strong  support  for 
the  plan  embodied  by  the  Commission's 
Amendment  3  and  little  support  for 
other  measures  Upon  which  NMFS 
soueht  commenjts. 

The  DEIS/RW  included  three 
alternatives  specific  to  the  non-trap 
(mobile  gear)  fishery.  The  non-trap 
fishery  altematijves  included:  taking  no 
action;  implementing  a  possession  limit 
of  100  lobsters  ^er  day  and  a  maximum 
of  500  lobsters  per  trip;  or, 
implementing  a  possession  limit  of  500 
lobsters  per  tripL  regardless  of  trip 
length.  The  analysis  concluded  that  a 
landing  limit  ofjlOO/day  and  500/trip 
would  cap  landings  from  the  non-trap 
sector  at  current  levels  and  ensure  no 
future  expansion  of  the  non-trap  sector. 

Measures  Prop<}sed  by  Commission 

The  states,  through  adoption  of 
Amendment  3  to  the  Commission's 
American  Lobster  ISFMP,  recognized 
the  need  to  end  pverfishing  and  rebuild 
stocks  of  American  lobster.  New 
requirements  instate  waters,  approved 
in  IDecember  1997,  include  a  prohibition 
in  all  waters  on  the  possession  of  "V- 
notched"  lobsters  throughout  the 
species  range  and  a  limit  to  landings  by 
non-trap  fishermen  of  100  lobsters  per 
day,  up  to  a  ma^imimi  of  500  lobsters 
per  trip  of  5  or  Eiore  days.  In  addition, 
the  following  measures  would  be 
applicable  to  all  states  and  areas  along 
the  Atlantic  coa  it. 

1.  All  commeicial  fishermen  would 
have  to  have  a  p  ermit  to  land  or  possess 
lobster. 

2.  All  lobster  raps  would  have  to 
contain  at  least  me  escape  vent  with  a 
minimum  size  cf  5V«  inches  by  I'Vie 
inches  (14.6  cm  by  4.9  cm). 

3.  Traps  coulc  not  exceed  22,950 
cubic  inches  (376,082  cubic  cm),  except 
offshore,  where  the  maximimi  trap  size 
would  be  30,1 0(  cubic  inches  (493,249 
cubic  cm). 

The  Commiss  on  Plan  will  identify 
additional  meas  lu-es,  with  the 
opportunity  for  consideration  of 
alternatives  having  equal  or  greater 
conservation  benefits,  to  achieve  the 
resource  rebuilding  objectives  of  the 
American  Lobster  ISFMP.  The 
Commission  ha$  also  identified  specific 
management  measures  for  some  regions. 
This  area  management  approach  is 
being  developed  with  industry 
participation  on  seven  individual 
lobster  conservation  management  teams 
(LCMT)  estabUs  led  by  the  Commission. 


Except  for  Area  6  (Long  Island  Sound), 
each  of  these  areas  include  some 
Federal  waters.  For  the  coordinates  of 
the  Commission  lobster  management 
areas,  see  §697.31  of  the  proposed 
regulations.  The  Commission  area- 
specific  management  measiues 
currently  include: 

Area  1,  Inshore  Gulf  of  Maine 

(1)  A  1000  limit  on  the  number  of 
traps  a  vessel  may  set  in  1999,  and  a  800 
trap  limit  per  vessel  in  2000. 

(2)  A  prohibition  on  the  possession  of 
lobsters  with  a  carapace  length  greater 
than  5  inches  (12.7  cm). 

Area  2,  Inshore  Southern  New  England 

A  plan  to  cap  and  then  reduce  the 
maximuim  number  of  traps  per  vessel 
was  submitted  by  the  Area  2  LCMT.  It 
is  currently  under  review  by  the 
Commission. 

Area  3,  Offshore  Waters  (Entirely  in 
Federal  Waters) 

The  Conunission  recommends  that 
NMFS  implement  a  limit  of  2000  traps 
per  vessel  beginning  January  1,  1999.  A 
plan  prepared  by  the  Area  3  LCMT  is 
currently  under  review  by  the 
Commission. 

Areas  4,  5  and  6,  Long  Island  and  South 

The  need  for  trap  reductions  or  other 
measures  to  rebuild  the  stock  will  be 
investigated.  Plans  submitted  by  Area  4 
and  Area  6  LCMTs  are  currently  under 
review  by  the  Commission.  A  plan  is 
expected  to  be  submitted  by  the  Area  5 
LCMT  in  Jie  near  future. 

Outer  Cape  Cod  Lobster  Management 
Area 

The  same  trap  limits  required  in  Area 
1  will  apply,  but  there  will  be  no 
maximum  size  limitation. 

The  Commission  also  recommended 
several  measures  not  directly  related  to 
the  trap  fishery.  For  example,  it 
recommended  a  prohibition  on  spearing 
lobsters  by  making  it  illegal  to  possess 
any  lobster  that  has  a  shell  that  has  been 
pierced  by  a  spear.  The  Commission 
also  recommended  that  NMFS  continue 
the  moratorium  on  issuing  new  permits 
to  fish  for  lobster  in  Federal  waters  and 
a  mandatory  reporting  requirement.  The 
current  moratorium  will  expire  on 
December  31, 1999. 

The  NMFS  Proposed  Plan 

NMFS  proposes  to  retain  all  current 
Federal  measures  for  the  management  of 
the  lobster  fishery,  but  to  implement 
those  measures  by  regulations  issued 
under  the  authority  of  the  ACFCMA 
instead  of  by  the  currently  regulations 
issued  under  the  authority  of  the 


Magnuson-Stevens  Act.  In  addition, 
NMFS  proposes  the  following  new 
measures  designed  to  implement  the 
Commission's  American  Lobster  ISFMP. 
Note  that  some  measures  would  apply 
to  all  Federal  permit  holders  while 
others  would  apply  only  in  specific 
areas. 

1 .  Moratorium  on  new  entrants  into 
the  fishery.  There  are  currently 
approximately  3000  vessels  with 
permits  to  fish  for  lobster  in  Federal 
waters.  Under  a  current  moratorium 
scheduled  to  end  on  December  31,  1999, 
no  new  permits  are  being  issued. 
Persons  may  only  enter  the  fishery  by 
purchasing  an  existing  vessel  that 
already  has  a  limited  access  permit  and 
then  contacting  NMFS  to  request  a 
change  of  ownership.  NMFS  proposes  to 
continue  the  moratorium.  This  would 
avoid  any  increase  in  the  number  of 
vessels  permitted  to  take  lobsters  in 
Federal  waters.  Such  an  increase  could 
undermine  the  conservation  benefits  of 
other  measures. 

2.  Designation  of  Lobster  Management 
Areas.  In  order  to  be  compatible  with 
the  Amendment  3,  NMFS  proposes  to 
adopt  the  boundaries  of  the  lobster 
management  areas  specified  by  the 
Commission.  The  coordinates  marking 
the  perimeter  of  the  areas  can  be  foimd 
in  the  proposed  regulations  in  §  697.31. 

3.  Lobster  management  area 
designation  for  vessels  fishing  with 
traps.  NMFS  proposes  that  owners  of 
vessels  that  elect  to  use  traps  must 
inform  NMFS  each  year  of  the  lobster 
management  areas  they  will  set  trap  gear 
in.  A  permit  holder  may  set  traps  in 
more  than  one  area,  but  if  any  near- 
shore  areas  are  elected  (Areas  1,  2,  4,  5, 
6  or  the  Outer  Cape  Lobster 
Management  Area),  then  Area  3,  the 
offshore  area,  may  not  also  be  elected  in 
that  year  or  any  subsequent  year.  If  a 
permit  holder  elects  to  fish  in  Area  3, 
that  person  may  not  fish  in  any  other 
designated  lobster  management  area 
except  where  Areas  2  and  3  overlap. 
The  most  restrictive  of  either  Area  2  or 
Area  3  regulations  (including  trap 
limits)  will  apply  when  fishing  in  this 
overlap  area.  Once  a  vessel  owner  has 
designated  one  or  more  of  the  nearshore 
management  areas,  the  vessel  would  be 
required  to  fish  only  in  those  areas. 
Permit  holders  electing  to  fish  in  EEZ 
Offshore  Management  Area  3  will  have 
one  opportunity  to  change  to  one  or 
more  of  the  EEZ  nearshore  management 
areas,  but  thereafter  would  be 
prohibited  from  re-electing  Offshore 
Management  Area  3.  The  reason  for 
these  provisions  is  that  different  trap 
limits  and  maximum  trap  sizes  are 
proposed  for  Area  3  than  for  the  near- 
shore  areas.  A  person  receiving  the 
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higher  niunber  of  traps  and  trap  tags 
would  not  be  allowed  to  set  gear  in  the 
near-shore  areas.  At  the  same  time,  there 
may  be  a  conservation  benefit  to 
keeping  effort  in  Area  3  from  expanding. 
This  provision  would  slow  the 
movement  of  fishermen  fi"om  the  near- 
shore  areas  into  Area  3,  and  may 
prevent  an  expansion  of  effort  on  the 
offshore  brood  stock. 

4.  Near-shore  area  trap  limits.  In  order 
to  cap  effort  in  the  near-shore  areas, 
NMFS  proposes  that  Federal  permit 
holders  electing  to  fish  in  Areas  1,  2,  the 
Area  2/3  overlap,  4,  5,  6  and  in  the 
Outer  Cape  Lobster  Management  Area 
be  limited  to  a  maximum  of  1000  traps 
in  1999  and  to  800  traps  in  the  year 
2000.  Further  trap  limits  may  be 
required  in  the  future  if  the  egg- 
rebuilding  schedule  is  not  met  by  these 
limits  or  other  conservation  equivalent 
measiu«s.  The  purpose  of  this  measure 
is  to  ensure  that  the  conservation 
benefits  that  might  be  achieved  by  other 
measures  are  not  lost  by  further 
expansion  of  fishing  effort  in  the  near- 
shore  areas.  Although  many  of  the  states 
are  adopting  similar  limits,  measures  in 
this  rule  would  only  apply  to  Federal 
permit  holders.  Alternative  and/or 
additional  management  measures  other 
than  those  pertaining  to  trap  limits  will 
be  considered  in  Federal  waters  in 
accordance  with  Commission 
recommendations  and  procedures 
identified  in  §697.36  of  this  proposed 
rule. 

5.  Near-shore  area  maximiun  trap  size. 
One  way  to  increase  fishing  effort 
without  increasing  the  number  of  traps 
in  the  water  is  to  increase  the  size  of 
those  traps.  The  larger  the  trap,  the  more 
lobsters  it  can  hold.  To  minimize  this, 
NMFS  proposes  to  prohibit  Federal 
permit  holders  from  setting  traps  in  the 
near-shore  areas  that  are  larger  than 
22.950  cubic  inches  (376,082  cubic 
centimeters). 

6.  Area  1  maximum  carapace  size.  For 
Federal  permit  holders  fishing  in  Area 
1,  NMFS  proposes  that  there  be  a 
maximimi  harvestable  size,  in  order  to 
have  compatible  measures  with  the 
Commission's  ISFMP  recommendation. 
The  Commission  did  not  approve  a 
maximum  carapace  size  for  any  other 
management  area.  Lobsters  with  a 
carapace  size  greater  than  5  inches  (12.7 
cm)  could  not  be  retained  in  Area  1,  or 
by  fishermen  who  elect  Area  1  as  one 
of  their  designated  management  areas. 
The  carapace  length  is  the  straight  line 
measurement  from  the  rear  of  the  eye 
socket  parallel  to  the  center  line  of  the 
carapace  to  the  posterior  edge  of  the 
carapace  (the  imsegmented  shell  of  the 
lobster).  The  purpose  of  this  measure  is 
to  protect  large  females  that  are  capable 


of  producing  many  eggs.  This  measure 
will  provide  increasing  conservation 
benefits  as  the  number  of  larger 
individuals  increases  in  the  American 
lobster  population. 

7.  Ofi-shore  area  trap  limits  and 
maximum  trap  size.  NMFS  proposes 
that  Federal  permit  holders  electing  to 
fish  in  Area  3  be  limited  to  no  more 
than  2000  traps  in  1999  and  no  more 
than  1800  traps  in  2000.  Further 
reductions  of  this  trap  limit  may  be 
required  in  the  future  if  the  egg- 
rebuilding  schedule  is  not  met  by  these 
limits.  In  addition,  NMFS  proposes  that 
traps  set  in  Area  3  be  no  larger  than 
30,100  cubic  inches  (493,249  cc).  A 
higher  maximimi  niunber  of  traps  and 
larger  maximum  trap  size  are  proposed 
for  Area  3  to  offset  the  additional  costs 
and  time  required  for  fishing  offshore. 
Alternative  and/or  additional 
management  measures  will  be 
considered  in  Federal  waters  in 
accordance  with  Commission 
recommendations  and  procedures 
identified  in  §  697.36  of  this  proposed 
rule. 

8.  Trap  tag  allocations,  As  a  way  to 
enforce  the  trap  Umits  proposed  for  each 
lobster  management  area,  NMFS 
proposes  to  require  that  each  trap  set  by 
a  Federal  permit  holder  have  a  trap  tag 
attached  to  the  trap  bridge  or  central 
cross-member.  Lobster  fishermen  would 
be  required  to  purchase  tags  from  NMFS 
or  a  NMFS-authorized  distributor.  Each 
permit  holder  would  be  allowed  to 
purchase  tags,  up  to  the  maximum 
number  of  traps  allowed  in  his  or  her 
area,  plus  ten  percent  to  cover  in-season 
loss.  Those  persons  fishing  in  near- 
shore  areas  would  be  allowed  to 
purchase  up  to  1100  tags  in  1999  and 
880  tags  in  2000.  Those  persons  fishing 
in  Area  3  would  be  allowed  to  purchase 
up  to  2200  tags  in  1999  and  1980  tags 

in  2000.  The  cost  per  tag  is  expected  to 
be  approximately  $0.14.  Tags  will  only 
be  valid  for  one  year  and  must  be 
replaced  each  year.  Tags  may  not  be 
sold,  transferred  or  given  away.  The 
requirement  to  affix  a  tag  to  each  trap 
would  be  in  lieu  of  the  current 
requirement  that  gear  be  marked  with  a 
vessel's  official  number,  Federal  permit 
or  tag  number,  or  other  specified  form 
of  identification. 

9.  State/Federal  Coordination.  NMFS 
may  consider  alternative  tagging 
progremis  with  cooperating  states 
through  appropriate  formal  agreements. 

10.  Non-trap  harvest  restrictions. 
NMFS  proposes  similar  regulations 
pertaining  to  non-trap  landing  limits  as 
currently  exist.  Under  the  proposed 
rule,  it  would  be  unlawful  for  a  vessel 
that  takes  lobster  by  a  method  other 
than  traps  to  possess,  retain  on  board,  or 


land,  in  excess  of  100  lobsters,  for  each 
lobster  day-at-sea,  or  part  of  a  lobster 
day-at-sea,  up  to  a  maximiun  of  500 
lobsters  for  any  one  trip,  unless 
otherwise  restricted. 

11.  Modifications  to  the  plan.  This  is 
not  a  static  plan.  NMFS  will  specify 
additional  fishery  measures  as  necessary 
to  meet  the  egg  rebuilding  schedule 
established  by  the  Commission.  Some  of 
the  measures  that  might  be  considered 
are  (1)  continued  reductions  in  fishing 
effort  (e.g.,  number  of  traps  fished]  and 
(2)  increases  in  the  minimum 
harvestable  size.  NMFS  will  consult 
with  the  Commission  in  the 
identification  of  measures. 

ACFCMA  requires  that  Federal 
regulations  be  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act.  National  Standard  1 
requires  NMFS  to  develop  conservation 
and  management  measures  to  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield  for 
each  fishery.  The  degree  to  which  the 
current  management  strategy  under  the 
Commission  plan  will  achieve  ISFMP 
objectives  and  ensure  maximum 
sustainable  yield  on  a  stock  by  stock 
basis  will  be  further  assessed  by  state 
and  NMFS  fishery  experts  through 
scientific  peer  review,  currently 
scheduled  for  early  1999.  If  NMFS 
believes  that  measures  to  meet  the  egg- 
rebuilding  schedule  which  forms  the 
basis  of  the  Commission  plan  are  not 
sufficient  to  end  overfishing  and  rebuild 
stocks  of  American  lobster,  it  will  seek 
public  comment  on  additional  or 
substitute  measures  to  achieve  that. 

In  addition,  section  304(c)  of  the  SFA 
requires  the  establishment  of  a  stock 
rebuilding  plan  for  all  overfished  stocks. 
On  September  30,  1997.  NMFS  issued 
its  list  of  overfished  fisheries,  which 
includes  the  American  lobster  fishery. 
NMFS,  in  consultation  with  the 
Commission,  will  afford  special 
attention  to  a  refined  evaluation  of  the 
relative  contributions  of  egg  production, 
stock  biomass.  and  population  size 
composition  toward  meeting  stock 
rebuilding  objectives.  The  ISFMP's 
rebuilding  schedule  calls  for  a  threefold 
increase  in  lobster  egg  production  in  the 
Gulf  of  Maine  ft-om  1999-2005.  The 
ISFMP  also  calls  for  a  sixfold  increase 
in  egg  production  on  Georges  Bank  and 
South  and  a  fourfold  to  fivefold  increase 
in  the  southern  Cape  Cod-Long  Island 
Sound  region  over  the  same  time  period. 
The  rebuilding  schedules  correspond  to 
a  substantial  decrease  in  fishing 
mortality  rate  and  an  increase  in  yield 
per  recruit.  If  achieved,  the  higher  levels 
of  egg  production  should  improve  the 
outlook  for  stock  rebuilding,  resulting  in 


2712 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15,  1999 /Proposed  Rules 


positive  conservstion  and  economic 
benefits. 

National  Standard  2  requires  that 
management  measures  be  based  upon 
the  best  scientific  information  available. 
The  information! base  for  these 
management  mefisures  incorporate  the 
most  current  pear-reviewed  information 
available  on  the  btock  status  of  the 
American  lobster.  This  information 
confirms  the  overfished  status  of  the 
resource  and  supports  a  reduction  of 
fishing  effort  to  minimize  the  potential 
for  a  stock  collapse. 

National  Standard  3  requires,  as 
practicable,  that  an  individual  stock  be 
managed  as  a  unit  throughout  its  range, 
and  that  interrelated  stocks  be  managed 
as  a  unit  or  in  clfse  coordination.  Three 
stock  areas  for  American  lobster  have 
been  defined:  (ij  The  Gulf  of  Maine;  (2) 
the  Southern  Cape  Cod  to  Long  Island 
Sound;  and  (3)  the  Georges  Bank  and 
south  to  Cape  Hatteras.  The  three  stocks 
would  be  managed,  throughout  the 
range  of  the  population  from  Maine  to 
North  Carolina,  Oirough  an  area 
management  approach  in  coordination 
with  state  jiuisd^tional  management 
through  the  Conimission's  American 
Lobster  ISFMP.  ' 

National  Standard  4  requires  that 
conservation  an4  management  measures 
not  discriminatelbetween  residents  of 
di^erent  states,  "the  proposed 
regulations  for  the  EEZ  were  developed 
in  consultation  with  the  Commission 
and  the  lobster  industry  and  take  into 
account  the  socifl  and  economic 
distinction  between  the  nearshore  and 
offshore  EEZ  fislieries.  The  regulations 
strive  to  maintain  historical 
participation  levels  in  the  U.S. 
American  lobster  fishery. 

National  Standard  5  requires  that, 
where  practicablje,  conservation  and 
management  measures  promote 
efficiency  in  the  utilization  of  fishery 
resources.  The  excess  of  fishing  gear  is 
the  primary  reason  for  the  overfished 
condition  of  the  |i\merican  lobster 
resource.  The  increase  in  the  number  of 
lobster  traps  in  r^ent  years  has  likely 
reduced  the  net  income  of  most  lobster 
fishermen.  The  dapping  and  reduction 
of  fishing  effort  brovides  a  means  to 
reduce  excessive)  levels  of  fishing  gear 
and  to  improve  Economic  efficiency. 
Continued  reductions  in  fishing  effort, 
however,  will  lil^ely  reduce  gross 
revenues  by  morp  than  5  percent,  or 
require  significa4it  changes  in  business 
operations  for  a  Substantial  number  of 
individual  entities  for  at  least  some 
portion  of  the  stdck  rebuilding  period. 
The  primary  intt  Dt  of  the  trap  reduction 
schedule  is  to  af  ord  the  necessary  level 
of  resource  proteption  to  prevent 


overfishing,  and  promote  rebuilding,  of 
the  American  lobster  population. 

National  Standard  6  requires  that 
conservation  and  management  measures 
take  into  account  and  allow  for 
variations  among,  and  contingencies  in, 
fisheries,  fishery  resources,  and  catches. 
The  proposed  regulations  take  into 
account  the  variations  in  fisheries, 
fishery  resources,  and  catches  between 
the  nearshore  and  offshore  EEZ  fisheries 
through  the  differential  trap  limits  for 
the  trap  gear  sector  and  through  a 
possession  limit  designed  to  maintain 
historical  participation  by  the  non-trap 
fishery.  The  proposed  higher  trap  limit 
for  Federal  permit  holders  in  the 
offshore  EEZ  fishery  is  based  upon  the 
historical  character  and  economics  of 
that  industry  sector.  Additionally, 
adaptive  management  measures  enable 
future  consideration  of  state/Federal 
collaboration  efforts,  in  consultation 
with  the  lobster  industry,  to 
accommodate  specific  industry  needs 
on  an  area  by  area  basis. 

National  StandcU'd  7  requires  that, 
where  practicable,  conservation  and 
management  measures  minimize  costs 
and  avoid  unnecessary  duplication.  The 
implementation  of  a  lobster  trap  tag 
program  and  a  gear  requirement  to 
increase  the  minimum  escape  vent  size 
in  lobster  traps,  for  example,  will 
increase  industry  costs.  These  measiues 
and  their  associated  cost  would  assist  in 
ending  overfishing  and  uncontrolled 
increases  in  numbers  of  traps  used  by 
vessel  operators.  Additional 
requirements  relating  to  mandatory 
reporting  for  Federal  permit  holders 
would  be  addressed  by  NMFS  and  state 
fishery  management  agencies  during  the 
development  of  the  Commission's 
Atlantic  Coastal  Cooperative  Statistics 
Program  in  a  manner  to  avoid 
unnecessary  duplication  between  state 
and  Federal  reporting  requirements. 

National  Standard  8  requires  that, 
consistent  with  fishery  conservation 
requirements,  conservation  and 
management  measures  take  into  account 
the  importance  of  fishery  resources  to 
fishing  communities.  There  would 
likely  be  some  initial  negative  effects  on 
fishing  communities.  However,  the 
rebuilding  of  stocks  would  benefit 
fishing  communities  throughout  the 
Atlantic  coast  historical  range  for 
American  lobster.  Sustained 
participation  of  conununities  and 
consideration  of  economic  impacts 
would  be  facilitated  by  industiy 
participation  through  the  ISFMP's  area 
management  provisions.  Data  currently 
available  caimot  fully  describe  levels  of 
fishing  effort  in  the  EEZ.  However,  the 
provisions  associated  with  the 
management  action  would  allow,  in 


collaboration  with  the  Commission  and 
state  fishery  agencies,  consideration  of 
alternative  conservation-equivalent 
management  measures  on  an  area  by 
area  basis  to  meet  industry  needs  and 
help  alleviate  any  adverse  impact 
management  measures  might  otherwise 
have  on  fishing  communities. 

National  Standard  9  requires  that,  to 
the  extent  practicable,  conservation  and 
management  measures  minimize 
bycatch.  Bycatch  has  not  been  identified 
as  a  significant  issue  in  the  ISFMP  for 
American  lobster.  The  proposed  action 
would  have  no  anticipated  adverse 
impacts  on  bycatch  in  the  EEZ  lobster 
fishery. 

National  Standard  10  requires  that,  to 
the  extent  practicable,  conservation  and 
management  measures  promote  the 
safety  of  human  life  at  sea.  Reduction  in 
number  of  lobster  traps  used  by 
fishermen  may  result  in  more  fi*equent 
tending  (reduced  soak  time)  of  lobster 
gear  by  individual  fishermen,  but  the 
specific  effects  of  the  potential 
regulations  on  fishing  activities  are 
unknown. 

Qassification 

This  proposed  rule  is  published  under 
the  authority  of  the  ACFCMA. 
Paragraphs  (A)  and  (B)  of  section 
804(b)(1)  of  the  ACFCMA  authorize  the 
Secretary  of  Commerce  (Secretary)  to 
issue  regulations  in  the  EEZ  that  are 
compatible  with  the  effective 
implementation  of  a  coastal  fishery 
management  plan  and  consistent  with 
the  national  standards  set  forth  in 
section  301  of  the  Magnuson-Stevens 
Act.  This  authority  has  been  delegated 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  The  AA  has 
preliminarily  determined  that  these 
actions  are  consistent  with  the  national 
standards  of  the  Magnuson-Stevens  Act. 
The  AA,  before  making  the  final 
determinations,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

NMFS  prepared  a  DEIS/RIR  for  this 
action;  a  notice  of  availability  was 
pubhshed  on  March  27, 1998  (63  FR 
14922).  The  DEIS  analyzed  six  different 
alternatives  for  the  lobster  trap  fishery. 
The  trap  fishery  alternatives  included: 
taking  no  action;  implementing 
measures  in  Federal  waters 
recommended  by  the  Commission; 
implementing  additional  nearshore/ 
offshore  trap  limits  with  a  buffer  zone; 
implementing  a  four-tier  nearshore/ 
offshore  trap  limit;  implementing 
nearshore  fixed  trap  hmits  in 
combination  with  offshore  limits  based 
on  historical  participation:  and 
prohibiting  lobster  fishing  in  Federal 
waters.  The  analysis  concluded  that 
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Federal  action  in  the  EEZ  alone  is  not 
likely  to  stop  overfishing,  rebuild 
lobster  egg  production,  or  meet  Federal 
management  requirements  to  do  so. 
Only  cooperative  state  and  Federal 
action  would  rebuild  the  lobster  stocks. 

The  DEIS/RIR  also  analyzed  three 
alternatives  for  the  non-trap  (mobile 
gear)  fishery.  The  non-trap  fishery 
alternatives  included:  taking  no  action; 
implementing  a  possession  limit  of  100 
lobsters  per  day  or  a  maximum  of  500 
lobsters  per  trip;  and  implementing  a 
possession  limit  of  500  lobsters  per  trip, 
regardless  of  trip  length.  The  analysis 
concluded  that  a  landing  limit  of  100/ 
day  and  500/trip  would  cap  landings 
from  the  non-trap  sector  at  current 
levels  and  ensure  no  future  expansion  of 
the  non-trap  sector. 

NMFS  prepared  an  IRFA, 
supplemented  by  the  preamble  to  this 
proposed  rule,  that  describes  the  impact 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities.  Virtually  all 
participants  in  the  lobster  fishery  are 
considered  to  be  small  entities. 
Consequently,  management  measures  in 
the  proposed  rule  affect  small  entities 
only,  and  all  analyses  of  such  effects  are 
necessarily  analyses  of  effects  on  small 
entities.  Since  management  alternatives 
differ  between  the  non-trap  (mobile 
gear)  and  trap  (fixed  gear)  groups,  the 
analysis  was  performed  separately  for 
each  gear  group. 

The  proposed  action  for  the  trap 
sector  would  initially  cap  and  then 
reduce  fishing  effort  (gear  in  the  water), 
in  addition  to  other  management 
measures.  These  measures  would  apply 
to  all  the  small  entities  in  the  trap 
sector.  NMFS's  analysis  indicates  that 
these  measures  could  result  in  a 
reduction  of  gross  aiuiual  revenues  of  at 
least  5  percent,  or  an  incriease  in 
compliance  costs  of  at  least  5  percent, 
for  at  least  20  percent  of  the  affected 
small  entities.  In  addition,  it  is  possible 
that  these  measures  will  cause  at  least 
2%  of  the  affected  small  entities  to  cease 
operations.  Therefore,  the  potential 
action  is  determined  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  Federally 
permitted  lobster  trap  vessels.  The 
ISFMP,  however,  through  its  area 
management  approach,  identifies  and 
addresses  socio-economic  impacts 
among  the  industry  sectors  on  an  area 
by  area  basis.  In  the  ISFMP,  the 
management  unit  for  American  lobster 
(state  and  Federal  waters  from  Maine  to 
North  Carolina)  was  subdivided  into 
seven  areas,  and  Lobster  Conservation 
Management  Teams  (LCMT's)  were 
established  for  each  of  these  areas. 
These  LCMT's,  comprised  of  lobster 
industry  members,  make 


recommendations  for  management 
measures  to  meet  predefined  targets 
designed  to  end  overfishing.  Industry 
recommended  LCMT  measures, 
implemented  on  an  area  by  area  basis 
after  review  and  approval  by  the 
Commission,  will  mitigate  adverse 
economic  impacts  to  area  participants 
by  allowing  for  variable  regulations  by 
area,  depending  on  the  fishing  practices 
and  unique  fishery  characteristics  for 
each  management  area.  This  approach, 
with  industry  participation,  strives  to 
alleviate  adverse  economic  impacts  to 
the  extent  possible. 

NMFS  found  no  significant  impact  on 
small  entities  for  the  non-trap  sector, 
primarily  because  the  majority  of  these 
vessels  do  not  rely  on  lobster  as  their 
principal  source  of  income.  A  copy  of 
this  analysis  is  available  from  NMFS 
(see  ADDRESSES). 

Altesnatives  considered  and  their 
impacts  have  been  discussed  here. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA.  The  following  are  proposed  new 
collectlon-of-information  requirements 
that  have  been  submitted  to  OMB  for 
approval. 

The  estimated  time  per  individual 
response  is  shown. 

1.  Revision  of  existing  gear  (trap) 
marking  requirements  (1  minute); 

2.  Lobster  management  area 
designation,  request  for  trap  tags,  and 
preparing  payment  for  trap  tags  (5 
minutes); 

3.  Reporting  lost  trap  tags  and 
requesting  replacement  trap  tags  (3 
minutes); 

4.  Requests  for  additional  trap  tags  (2 
minutes);  and 

5.  Extend  observer  coverage  to 
Include  the  American  lobster  fishery  (2 
minutes). 

The  following  collectlon-of- 
Informatlon  requirements  are  being 
restated  and  have  already  been 
approved  by  OMB  control  number 
0648-0202  with  the  response  times  per 
application  as  shown:  vessel  permit 
appUcatlons  (30  minutes  for  a  new 
application,  15  minutes  for  renewal 
applications),  confirmations  of  permit 
history  (30  minutes);  operator  permit 
applications  (1  hour);  and  dealer  permit 
applications  (5  minutes). 


The  following  collectlon-of- 
information  requirement  is  being 
restated  and  has  already  been  approved 
by  OMB  under  control  number  0648- 
0350:  vessel  identification  requirements, 
estimated  at  45  minutes  per  vessel. 

The  following  collection-of- 
information  requirement  is  referred  to 
and  has  already  been  approved  by  OMB 
under  control  number  0648-0309: 
experimental  fishing  exemption, 
estimated  at  one  hour  per  vessel. 

Public  conunent  is  sought  regarding 
whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimates;  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
Information  technology. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  (see  ADDRESSES)  and  to  the  Office 
of  Information  and  Regulatory  Affairs 
(see  ADDRESSES). 

A  formal  section  7  consultation  under 
the  Endangered  Species  Act  was 
initiated  for  this  rule  in  a  biological 
opinion  by  NMFS.  After  reviewing  the 
best  available  information  on  the  status 
of  endangered  and  threatened  species 
under  NMFS  jurisdiction,  the 
environmental  baseline  for  the  action 
area,  the  effects  of  the  action,  and  the 
cumulative  effects,  it  is  NMFS" 
Biological  Opinion  that  the  continued 
operation  of  the  Federal  lobster  fishery, 
with  modifications  to  reduce  impacts  of 
entanglement  through  the  Atlantic  Large 
Whale  Take  Reduction  Plan,  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  northern  right  whale, 
humpback  whale,  fin  whale",  blue  whale, 
sperm  whale,  sei  whale,  leatherback  sea 
turtle,  and  loggerhead  sea  turtle.  In 
addition,  the  proposed  changes  are  not 
likely  to  destroy  or  adversely  modify 
right  whale  critical  habitat. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Although  this  proposed  rule  does  not 
modify  existing  regulations  foimd  at  50 
CFR  part  697  pertaining  to  weakfish  and 
striped  bass,  the  entirety  of  part  697,  as 
proposed,  is  repeated  here. 

List  of  Subiects  in  50  CFR  Parts  649  and 
697 

Fisheries,  Fishing. 
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Dated:  January  8. 1999. 
RoUuid  A.  Schmittai. 
Assistant  Administrator  for  Fisheries, 
National  Marin^  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  under  the  authority  of  16 
U.S.C.  1801  d  seq.,  50  CFR  part  649  is 
proposed  to  b^  removed  and  50  CFR 
part  697  is  proposed  to  be  revised  to 
read  as  foUovvis: 

PART  649— {lIlEMOVED] 

PART  697— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAQEMENT 

SubfMrt  A — cUneral  Provisions 

697.1  Purpose)  and  scope. 

697.2  Definitions. 

697.3  Relation  to  other  Federal  and  state 
laws. 

697.4  Vessel  permits. 

697.5  Operatcf  permits. 

697.6  Dealer  permits. 

697.7  Prohibitions. 

697.8  Vessel  identification. 

697.9  Facilitation  of  enforcement. 

697.10  Penalties. 

697.11  Civil  procedures. 

697.12  At-sea  sea  sampler/observer 
coverage. 

Subpart  B — Mafiagement  Meaaurea 

697.20  Harvesting  and  landing 
requiremenjts. 

697.21  Gear  identification  and  marking, 
escape  vent,  maximum  trap  size,  trap 
tagging  and  ghost  p>anel  requirements. 

697.22  Experimental  fishing  exemption. 

697.23  Restricted  gear  areas. 

Subpart  C— Egg  Production  Rebuilding 
Schadula  and  Adaptive  Management 
Adlustmants  to  Management  Measurea 

697.30  Purpov  and  scope. 

697.31  Egg  production  rebuilding  schedule 
lobster  management  areas. 

697.32  Management  area  designations. 

697.33  Trap  allocations. 

697.34  Trap  t^  allocations. 

697.35  Non-trtp  trap  harvest  restrictions. 

697.36  Adjustment  to  management 
measures. 

Authority:  16jU.S.C.  1851  note;  16  U.S.C. 
5101  et  seq. 

Subpart  A— Oeneral  Provisions 

i  697. 1    Purpose  and  acopa. 

The  regulations  in  this  part  are  issued 
under  the  autlkority  of  section  804(b)  of 
the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act,  16  U.S.C. 
5101  et  seq.,  and  section  6  of  the 
Atlantic  Striped  Bass  Conservation  Act 
Appropriations  Authorization,  16  U.S.C. 
1851  note,  and  govern  fishing  in  the 
EEZ  on  the  Atlantic  Coast  for  species 
covered  by  th^se  acts. 


$697.2    Definitions. 

(a)  In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act  and  in  §§  600.10 
and  648.2  of  this  chapter,  for  the 
purposes  of  this  part,  the  following 
terms  have  the  following  meanings: 

American  lobster  or  lobster  means 
Homarus  americanus. 

Approved  TED  means  any  approved 
TED  as  defined  at  §  217.12  of  this  title. 

Atlantic  striped  bass  means  members 
of  stocks  or  populations  of  the  species 
Morone  saxatilis  found  in  the  waters  of 
the  Atlantic  Ocean  north  of  Key  West, 
FL. 

Berried  female  means  a  female 
American  lobster  bearing  eggs  attached 
to  the  abdominal  appendages. 

Block  Island  Southeast  Light  means 
the  aid  to  navigation  light  located  at 
Southeast  Point,  Block  Island,  RI,  and 
defined  as  follows:  Located  at  40*'09.2' 
N.  lat.,  71''33.1'  W.  long;  is  201  ft  (61.3 
m)  above  the  water;  and  is  shown  from 
a  brick  octagonal  tower  67  ft  (20.4  m) 
high  attached  to  a  dwelling  on  the 
southeast  point  of  Block  Island,  RI. 

BRD  means  bycatch  reduction  device. 

Carapace  length  is  the  straight  line 
measurement  from  the  rear  of  the  eye 
socket  parallel  to  the  center  line  of  the 
carapace  to  the  posterior  edge  of  the 
carapace.  The  carapace  is  the 
unsegmented  body  shell  of  the 
American  lobster. 

Certified  BRDs  mean  any  BRD,  as 
defined  in  part  622,  Appendix  D  of  this 
title:  Specifications  for  Certified  BRDs. 

Charter  or  head  boat  means  any 
vessel  carrying  fishing  persons  or 
parties  for  a  per  capita  fee  or  for  a 
charter  fee. 

Commercial  purposes  means  for  the 
purpose  of  selling  or  bartering  all  or  part 
of  the  fish  harvested. 

Commission  means  the  Atlantic  States 
Marine  Fisheries  Commission 
established  under  the  interstate  compact 
consented  to  and  approved  by  Congress 
in  Pub.  L.  77-539  and  Pub.  L.  81-721. 

Continuous  transit  means  that  a  vessel 
does  not  have  fishing  gear  in  the  water 
and  remains  continuously  underway. 

CPH  means  Confirmation  of  Permit 
History. 

Crab  trawl  means  any  trawl  net  that 
is  rigged  for  fishing  and  has  a  mesh  size 
of  3.0  inches  (7.62  cm),  as  measured 
between  the  centers  of  opposite  knots 
when  pulled  taut. 

Cull  American  lobster  means  a  whole 
American  lobster  that  is  missing  one  or 
both  claws. 

De  minimis  state  means  any  state 
where  the  landings  are  so  low  that  the 
Commission's  Fisheries  Management 
Board  has  exempted  that  state  from 
some  of  its  regulatory  responsibilities 


imder  an  Interstate  Fishery  Mtmagement 
Plan. 

Dive  vessel  means  any  vessel  carrying 
divers  for  a  per  capita  fee  or  a  charter 
fee. 

Egg  Production  Rebuilding  Schedule 
means  the  schedule  identified  in  section 
2.5  of  Amendment  3  to  the 
Conunission's  ISFMP. 

Escape  vent  means  an  opening  in  a 
lobster  trap  designed  to  allow  lobster 
smaller  than  the  legal  minimum  size  to 
escape  from  the  trap. 

Fishing  trip  or  trip  means  a  period  of 
time  during  which  fishing  is  conducted, 
begiiming  when  the  vessel  leaves  port 
and  ending  when  the  vessel  returns  to 
port. 

Fishing  year  means,  for  the  American 
lobster  fishery,  the  time  period  from 
May  1  through  April  30  of  the  following 
year. 

Flynet  means  any  trawl  net,  except 
shrimp  trawl  nets  containing  certified 
BRDs  and  approved  TEDs,  when 
required  under  §  227.72(e)(2)  of  this 
title,  and  except  trawl  nets  that  comply 
with  the  gear  restrictions  specified  at 
§  648.104  of  this  chapter  for  the  summer 
flounder  fishery  and  contain  an 
approved  TED,  when  required  under 
§227.72  (e)(2)  of  this  title. 

Ghost  panel  means  a  panel,  or  other 
mechanism,  designed  to  allow  for  the 
escapement  of  lobster  after  a  period  of 
time  if  the  trap  has  been  abandoned  or 
lost. 

ISFMP  means  the  Commission's 
Interstate  Fishery  Management  Plan  for 
American  Lobster,  as  amended. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 

Lobster  Day-at-Sea  with  respect  to  the 
American  lobster  fishery  means  each  24 
hour  period  of  time  during  which  a 
fishing  vessel  is  absent  from  port  in 
which  the  vessel  intends  to  fish  for, 
possess,  or  land,  or  fishes  for,  possesses, 
or  lands  American  lobster. 

Lobster  permit  means  a  Federal 
limited  access  American  lobster  permit. 

Lobster  trap  trawl  means  2  or  more 
lobster  traps,  all  attached  to  a  single 
ground  line. 

Management  area  means  each  of  the 
geographical  areas  identified  for 
management  purposes  under  the  ISFMP. 

Montauk  Light  means  the  aid  to 
navigation  light  located  at  Montauk 
Point,  NY,  and  defined  as  follows: 
Located  at  41»04.3'  N.  lat.,  71»51.5'  W. 
long.;  is  shown  from  an  octagonal, 
pyramidal  tower,  108  ft  (32.9  m)  high; 
and  has  a  covered  way  to  a  dwelling. 

Parts  thereof  means  any  part  of  an 
American  lobster.  A  part  of  a  lobster 
coimts  as  one  lobster. 

Point  Judith  Light  means  the  aid  to 
navigation  light  located  at  Point  Judith, 
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RI,  and  defined  as  follows:  Located  at 
41''21.7'  N.  lat..  71»28.9'  W.  long.;  is  65 
ft  (19.8  m)  above  the  water;  and  is 
shown  from  an  octagonal  tower  51  ft 
(15.5  m)  high. 

Retain  means  to  fail  to  return  any 
species  specified  imder  §  696.7  of  this 
chapter  to  the  sea  immediately  after  the 
hook  has  been  removed  or  after  the 
species  has  otherwise  been  released 
from  the  capture  gear. 

Scrubbing  is  the  intentional  removal 
of  eggs  from  a  berried  female. 

Shrimp  trawl  net  means  any  trawl  net 
that  is  rigged  for  fishing  and  has  a  mesh 
size  less  than  2.50  inches  (6.35  cm),  as 
measured  between  the  centers  of 
opposite  knots  when  pulled  taut,  and 
each  try  net,  as  defined  in  §  622.2  of  this 
chapter,  that  is  rigged  for  fishing  and 
has  a  headrope  length  longer  than  16  ft 
(4.9  m). 

Regional  Administrator  means  the 
Regional  Adnunistrator,  Northeast 
Region,  NMFS,  or  a  designee. 

TED  means  Turtle  Excluder  Device, 
which  is  a  device  designed  to  be 
installed  in  a  trawl  net  forward  of  the 
codend  for  the  purpose  of  excluding  sea 
turtles  from  the  net. 

Trap  means  any  structure  or  other 
device,  other  than  a  net,  that  is  placed 
on  the  ocean  bottom  and  is  designed  for 
or  is  capable  of,  catching  lobsters. 

V-notched  American  lobster  means 
any  female  American  lobster  bearing  a 
V-shaped  notch  in  the  flipper  next  to 
and  to  the  right  of  the  center  flipper  as 
viewed  from  the  rear  of  the  lobster 
(underside  of  the  lobster  down  and  tail 
toward  the  viewer),  or  any  female 
American  lobster  that  is  mutilated  in  a 
manner  that  could  hide  or  obliterate 
such  a  mark. 

V-shaped  notch  means  a  straight- 
sided  triangular  cut,  without  setal  hairs, 
at  least  V4  inch  (0.64  cm)  in  depth  and 
tapering  to  a  point. 

Weakfish  means  members  of  the  stock 
or  population  of  the  species  Cynoscion 
regalis,  found  along  the  Atlantic  Coast 
bom  southern  Florida  to  Massachusetts 
Bay. 

Whole  American  lobster  means  a 
lobster  with  an  intact  and  measurable 
body  (tail  and  carapace).  An  American 
lobster  with  an  intact  and  measurable 
body  that  is  missing  one  or  both  claws, 
i.e.,  a  cull  lobster,  is  considered  to  be  a 
whole  American  lobster. 

f  697.3    Relation  to  other  Federal  and  state 
laws. 

(a)  The  provisions  of  sections  307 
through  311  of  the  Magnuson-Stevens 
Act,  as  amended,  regarding  prohibited 
acts,  civil  penalties,  criminal  offenses, 
civil  forfeitures,  and  enforcement  apply 
with  respect  to  the  regiilations  in  this 


part,  as  if  the  regulations  in  this  part 
were  issued  under  the  Magnuson- 
Stevens  Act. 

(b)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  600.705  of  this 
chapter. 

(c)  The  regulations  in  this  part  do  not 
preempt  more  restrictive  state  laws,  or 
state  enforcement  of  more  restrictive 
state  laws,  with  respect  to:  weakfish 
fishing  and  American  lobster  fishing.  If 
a  requirement  of  this  part  and  a 
management  measure  required  by  state 
or  local  law  difi^er,  any  vessel  owner 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
requirement. 

§697.4    Vessel  permits. 

(a)  Limited  access  American  lobster 
permit.  Any  vessel  of  the  United  States 
that  fishes  for,  possesses,  or  lands 
American  lobster  in  or  harvested  from 
the  EEZ  must  have  been  issued  and 
carry  on  board  a  valid  Federal  limited 
access  lobster  permit.  This  requirement 
does  not  apply  to:  head,  charter  and 
dive  boats  that  possess  six  or  fewer 
American  lobsters  per  person  aboard  the 
vessel  if  said  lobsters  are  not  intended 
for,  nor  used,  in  trade,  barter  or  sale; 
recreational  vessels;  and  vessels  that 
fish  exclusively  in  state  waters  for 
American  lobster. 

(1)  Eligibility.  To  be  eligible  to  apply 
for  a  Federal  limited  access  lobster 
permit  a  vessel  must  have  been  issued 
either  a  Federal  limited  access  lobster 
for  the  preceding  year,  be  replacing  a 
vessel  that  was  issued  a  Federal  limited 
access  lobster  permit  for  the  preceding 
year  or  be  replacing  a  vessel  issued  a 
confirmation  of  permit  history. 

(2)  Application/renewal  restrictions. 
All  limited  access  permits  established 
imder  this  section  must  be  issued  on  an 
annual  basis  by  the  last  day  of  the 
fishing  year  for  which  the  permit  is 
required,  unless  a  CPH  has  been  issued 
as  specified  in  paragraph  (a)(6)  of  this 
section.  AppHcation  for  such  permits 
must  be  received  no  later  than  30  days 
before  the  last  day  of  the  fishing  year. 
Failure  to  renew  a  limited  access  permit 
in  any  fishing  year  bars  the  renewal  of 
the  permit  in  subsequent  years. 

(3)  Qualification  restriction.  Unless 
the  Regional  Administrator  determines 
otherwise,  no  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  Federal 
limited  access  lobster  permit  based  on 
that  or  another  vessel's  fishing  and 
permit  history.  If  more  than  one  vessel 
owrner  claims  eligibility  for  a  limited 
access  permit,  based  on  one  vessel's 
fishing  and  permit  history,  the  Regional 
Administrator  will  determine  who  is 
eligible  for  the  permit  or  a  CPH  under 
paragraph  (a)(4)  of  this  section. 


(4)  Change  in  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold  or  otherwise 
transferred,  unless  there  is  a  written 
agreement,  signed  by  the  transferor/ 
seller  and  transferee/buyer,  or  other 
credible  written  evidence,  verifying  that 
the  transferor/seller  is  retaining  the 
vessel's  fishing  and  permit  history  for 
the  purposes  of  replacing  the  vessel. 

(5)  Consolidation  restriction.  Federal 
limited  access  American  lobster 
permits,  and  any  rights  or  privileges 
associated  thereto,  may  not  be  combined 
or  consolidated. 

(6)  Confirmation  of  permit  history. 
Notwithstanding  any  other  provisions  of 
this  part,  a  person  who  does  not 
ciurently  own  a  fishing  vessel,  but  who 
has  owned  a  qualifying  vessel  that  has 
sunk,  been  destroyed,  or  transferred  to 
another  person,  must  apply  for  and 
receive  a  CPH  if  the  fishing  and  permit 
history  of  such  vessel  has  been  retained 
lawfully  by  the  applicant.  To  be  eligible 
to  obtain  a  CPH,  the  applicant  must 
show  that  the  qualifying  vessel  meets 
the  eligibility  requirements,  as 
applicable,  in  this  part.  Issuance  of  a 
valid  CPH  preserves  the  eligibiUty  of  the 
applicant  to  apply  for  a  limited  access 
permit  for  a  replacement  vessel  based 
on  the  qualifying  vessel's  fishing  and 
permit  history  at  a  subsequent  time, 
subject  to  the  replacement  provisions 
specified  in  this  section.  If  fishing 
privileges  have  been  assigned  or 
allocated  previously  under  this  part. 
based  on  the  qualifying  vessel's  fishing 
and  permit  history,  the  CPH  also 
preserves  such  fishing  privileges.  A  CPH 
must  be  applied  for  in  order  for  the 
applicant  to  preserve  the  fishing  rights 
and  limited  access  eligibility  of  the 
qualifying  vessel.  An  application  for  a 
CPH  must  be  received  by  the  Regional 
Administrator  no  later  than  30  days 
prior  to  the  end  of  the  first  full  fishing 
year  in  which  a  vessel  permit  caimot  be 
issued.  Failure  to  do  so  is  considered 
abandonment  of  the  piermit  as  described 
in  paragraph  (o)  of  this  section.  A  CPH 
issued  under  this  part  will  remain  valid 
until  the  fishing  and  permit  history 
preserved  by  the  CPH  is  used  to  qualify 
a  replacement  vessel  for  a  limited  access 
permit.  Any  decision  regarding  the 
issuance  of  a  CPH  for  a  qualifying  vessel 
that  has  been  appUed  for  or  been  issued 
previously  a  limited  access  permit  is  a 
final  agency  action  subject  to  judicial 
review  under  5  U.S.C.  704.  Information 
requirements  for  the  CPH  application 
are  the  same  as  those  for  a  limited 
access  permif  Any  request  for 
information  about  the  vessel  on  the  CPH 
application  form  means  the  qualifying 
vessel  that  has  been  sank,  destroyed,  or 
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transferred.  Vessel  permit  applicants 
who  have  been  issued  a  CPH  and  who 
wish  to  obtain  a  vessel  permit  for  a 
replacement  \^ssel  based  upon  the 
previous  vessel  history  may  do  so 
pursuant  to  paragraph  (c)  of  this  section. 

(7)  Restriction  on  permit  splitting.  A 
Federal  limited  access  lobster  permit 
will  not  be  iss|ied  to  a  vessel  or  its 
replacement,  or  remain  valid,  if  the 
vessels 's  pempt  or  fishing  history  has 
been  used  to  qualify  another  vessel  for 
another  Fedeiil  fishery. 

(8)  ManageitJent  area  designation 
restrictions.  A  vessel  may  not  change 
management  ^ea  designation  during  the 
fishing  year,  ekcept  as  provided  in 
§697.32.  Prioi  to  the  start  of  the  fishing 
year,  vessel  owners  will  have  one 
opportimity  to  request  a  change  in 
management  ^ea  designation  by 
submitting  an  {application  to  the 
Regional  Administrator  prior  to  the  start 
of  the  fishing  year  and  within  45  days 
of  issuance  of  (the  previous  designation. 
After  that  dat^,  the  vessel  must  remain 
in  the  managefnent  area  elected  for  the 
remainder  of  tjie  fishing  year. 

(b)  Conditio^.  Vessel  owners  who 
apply  for  a  Federal  limited  access 
American  lob^er  permit  under  this 
section  must  ajgree,  as  a  condition  of  the 
permit,  that  the  vessel  and  vessel's 
fishing,  catch,  and  pertinent  gear 
(without  regar  1  to  whether  such  fishing 
occurs  in  the  EEZ  or  landward  of  the 
EEZ,  and  without  regard  to  where  such 
fish  or  gear  ar^  possessed,  taken,  or 
landed],  are  subject  to  all  requirements 
of  this  part.  Tl^e  vessel  and  all  such 
fishing,  catch,  and  gear  shall  remain 
subject  to  all  applicable  state  or  local 
requirements.  If  a  requirement  of  this 
part  and  a  management  measure 
required  by  st^te  or  local  law  differ,  any 
vessel  owner  Permitted  to  fish  in  the 
EEZ  must  coniply  with  the  more 
restrictive  requirement. 

(c)  Vessel  permit  application. 
Applicants  fori  a  Federal  limited  access 
American  lobster  permit  under  this 
section  must  submit  a  completed 
application  op  an  appropriate  form 
obtained  fi-om  the  Regional 
Administraton  The  application  must  be 
signed  by  the  owner  of  the  vessel,  or  the 
owner's  authorized  representative,  and 
be  submitted  tjo  the  Regional 
Administrator!  at  ^^^^^  ^^  days -before  the 
date  on  whichithe  applicant  desires  to 
have  the  permit  made  effective. 
Eligibility  requirements  are  specified  in 
paragraph  (a)(1)  of  this  section.  The 
Regional  Administrator  will  notify  the 
applicant  of  aiiy  deficiency;  in  the 
application  piquant  to  this  section. 

id)  Information  requirements.  In 
addition  to  applicable  information 
required  to  be  provided  by  paragraph  (c) 


of  this  section,  an  application  for  a 
Federal  limited  access  American  lobster 
permit  must  contain  at  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Administrator:  Vessel  name;  owner 
name,  mailing  address,  and  telephone 
number;  U.S.  Coast  Guard 
documentation  number  and  a  copy  of 
the  vessel's  U.S.  Coast  Guard 
docimientation  or,  if  undocumented, 
state  registration  number  and  a  copy  of 
the  state  registration;  home  port  and 
principal  port  of  landing;  overall  length; 
gross  tonnage;  net  tonnage;  engine 
horsepower;  year  the  vessel  was  built; 
type  of  construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  type  of 
fishing  gear  used  by  the  vessel;  number 
of  crew;  permit  category;  lobster  fishing 
area  declaration;  if  the  owner  is  a 
corporation,  a  copy  of  the  Certificate  of 
Incorporation;  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
if  there  is  more  than  one  owner,  names 
of  all  owners  having  more  than  a  25 
percent  interest;  and  name  and 
signature  of  the  owner  or  the  owner's 
authorized  representative. 

(e)  Fees.  The  Regional  Administrator 
may  charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
Federal  limited  access  American  lobster 
permit  required  under  this  section.  The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  NOAA 
Finance  Handbook  can  be  obtained  from 
the  Regional  Administrator,  NMFS  (see 
Table  1  to  §600.502  of  this  chapter). 
The  fee  may  not  exceed  such  costs  and 
will  be  specified  with  each  application 
form.  The  applicable  fee  must 
accompany  each  application;  if  it  does 
not,  the  application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section.  Any  fee  paid  by  an 
insufficiently  funded  commercial 
instrument  shall  render  any  permit 
issued  on  the  basis  thereof  null  and 
void. 

(f)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Administrator  shall  issue  a 
Federal  American  lobster  vessel  permit 
within  30  days  of  receipt  of  the 
apphcation  unless: 

(i)  The  applicant  has  failed  to  submit 
a  completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  documentation,  and  fees,  if 
apphcable,  have  been  received;  or 


(ii)  The  application  was  not  received 
by  the  Regional  Administrator  by  the 
deadlines  set  forth  in  paragraph  (a)(2)  of 
this  section;  or 

(iii)  The  applicant  has  failed  to  meet 
any  other  application  requirements 
stated  in  this  part. 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Administrator  shall  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(g)  Expiration.  A  Federal  limited 
access  American  lobster  permit  will 
expire  upon  the  renewal  date  specified 
in  the  permit. 

(h)  Duration.  A  permit  will  continue 
in  effect  imless  it  is  revoked,  suspended, 
or  modified  under  15  CFR  part  904,  or 
until  it  othenvise  expires,  or  ownership 
of  the  vessel  changes,  or  the  applicant 
has  failed  to  report  any  change  in  the 
information  on  the  permit  application  to 
the  Regional  Administrator  as  specified 
in  paragraph  (k)  of  this  section. 

(i)  Reissuance.  Reissued  permits,  for 
an  otherwise  valid  permit,  may  be 
issued  by  the  Regional  Administrator 
when  requested  in  writing  by  the  owner 
or  authorized  representative,  stating  the 
need  for  reissuance,  the  name  of  the 
vessel,  and  the  Federal  Fisheries  Permit 
number  assigned.  An  application  for  a 
reissued  permit  will  not  be  considered 
a  new  application.  An  appropriate  fee 
may  be  charged. 

(j)  Transfer.  Permits  issued  under  this 
section  are  not  transferable  or 
assignable.  A  permit  is  valid  only  for  the 
vessel  and  owner/or  person  to  which  it 
is  issued. 

(k)  Change  in  application 
information.  Within  15  days  after  a 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  a  written  notice  of  the  change 
must  be  submitted  to  the  Regional 
Administrator.  If  the  written  notice  of 
the  change  in  information  is  not 
received  by  the  Regional  Administrator 
within  15  days,  the  permit  is  void. 

(1)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  imder 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  The  Assistant 
Administrator  may  suspend,  revoke,  or 
modify,  any  permit  issued  or  sought 
under  this  section.  Procedures 
governing  enforcement-related  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15,  1999 /Proposed  Rules 


2717 


(o)  Abandonment  or  voluntary 
relinquishment  of  limited  access 
American  lobster  permits.  If  a  vessel's 
Federal  limited  access  American  lobster 
permit  or  CPH  is  voluntarily 
relinquished  to  the  Regional 
Administrator,  or  abandoned  through 
failure  to  renew  or  otherwise,  no 
Federal  limited  access  American  lobster 
pennit  or  CPH  may  be  reissued  or 
renewed  based  on  the  qualifying 
vessel's  history. 

§  697.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit  under 

§  697.4(a),  or  any  operator  of  a  vessel  of 
the  United  States  that  fishes  for, 
possesses,  or  lands  American  lobsters, 
harvested  in  or  from  the  FEZ  must  have 
been  issued  and  carry  on  board  a  valid 
operator's  permit  issued  under  this 
section.  This  requirement  does  not 
apply  to:  head,  charter  and  dive  boats 
that  possess  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel  if 
said  lobsters  are  not  intended  for  nor 
used  in  trade,  barter  or  sale;  recreational 
vessels;  and  vessels  that  fish  exclusively 
in  state  waters  for  American  lobster. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
submit  a  completed  permit  appUcation 
on  an  appropriate  form  obtained  from 
the  Regional  Administrator.  The 
application  must  be  signed  by  the 
applicant  and  submitted  to  the  Regional 
Administrator  at  least  30  days  prior  to 
the  date  on  which  the  applicant  desires 
to  have  the  permit  made  effective.  The 
Regional  Administrator  vtrill  notify  the 
applicant  of  any  deficiency  in  the 
application,  pursuant  to  this  sectioli. 

fc)  Condition.  Vessel  operators  who 
apply  for  an  operator's  permit  under 
this  section  must  agree,  as  a  condition 
of  this  permit,  that  the  operator  and 
vessel's  fishing,  catch,  crew  size,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  FEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part  while 
fishing  in  the  EEZ  or  on  board  a  vessel 
permitted  under  §  697.4(a).  The  vessel 
and  all  such  fishing,  catch,  and  gear  will 
remain  subject  to  all  applicable  state  or 
local  requirements.  Further,  such 
operators  must  agree,  as  a  condition  of 
this  permit,  that  if  the  permit  is 
suspended  or  revoked  pursuant  to  15 
CFR  part  904,  the  operator  cannot  be  on 
board  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
while  the  vessel  is  at  sea  or  engaged  in 
off  loading.  If  a  requirement  of  this  part 


and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  under  this  part  must 
comply  vsrith  the  more  restrictive 
reouirement. 

(d)  Information  requirements.  An 
applicant  must  provide  at  least  all  the 
following  information  and  any  other 
information  required  by  the  Regional 
Administrator:  Name,  mailing  address, 
and  telephone  number;  date  of  birth; 
hair  color;  eye  color;  height;  weight; 
social  security  number  (optional)  and 
signature  of  the  applicant.  The  applicant 
must  also  provide  two  recent  (no  more 
than  one  year  old)  color  passport-size 
photographs. 

(e)  Fees.  See  §  697.4(e). 

(f)  Issuance.  See  §  697.4(f). 
(b)  Expiration.  See  §  697.4(g). 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended,  or  modified 
under  subpart  D  of  15  CFR  part  904,  or 
otherwise  expires,  or  the  applicant  has 
failed  to  report  a  change  in  the 
information  on  the  permit  application  to 
the  Regional  Administrator  as  specified 
in  paragraph  (k)  of  this  section. 

(i)  Reissuance.  Reissued  permits,  for 
otherwise  valid  permits,  may  be  issued 
by  the  Regional  Administrator  when 
requested  in  writing  by  the  applicant, 
stating  the  need  for  reissuance  and  the 
Federal  operator  permit  number 
assigned.  An  applicant  for  a  reissued 
permit  must  also  provide  two  recent  (no 
more  than  one  year  old)  color  passport- 
size  photos  of  the  applicant.  An 
application  for  a  reissued  permit  will 
not  be  considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

(j)  Transfer.  Permits  issued  under  this 
section  are  not  transferable  or 
assignable.  A  permit  is  valid  only  for  the 
person  to  whom  it  is  issued. 

(k)  Change  in  application 
information.  Notice  of  a  change  in  the 
permit  holder's  name,  address,  or 
telephone  number  must  be  submitted  in 
writing  to,  and  received  by,  the  Regional 
Administrator  within  15  days  of  the 
change  in  information.  If  written  notice 
of  the  change  in  information  is  not 
received  by  the  Regional  Administrator 
within  15  days,  the  permit  is  void. 

(1)  Alteration.  See  §697.4(1). 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offioading. 
The  Assistant  Administrator  may 
suspend,  revoke,  or  modify,  any  permit 
issued  or  sought  under  this  section. 
Procedures  governing  enforcement 


related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator's 
permit  issued  under  this  section. 

§  697.6    Dealer  permits. 

(a)  All  American  lobster  dealers  must 
have  been  issued,  and  have  in  their 
possession,  a  valid  permit  issued  under 
this  section. 

(b)  Dealer  application.  See  §697. 5(b). 

(c)  Information  requirements. 
Applications  must  contain  at  least  the 
following  information  and  any  other 
information  required  by  the  Regional 
Administrator:  Company  name,  place(s) 
of  business,  mailing  address(es)  and 
telephone  number(s);  owner's  name; 
dealer  permit  number  (if  a  renewal);  and 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  report.  If  the  dealer  is  a  corporation, 
a  copy  of  the  Certificate  of 
Incorporation;  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares,  must  be  included  with  the 
application.  If  the  dealer  is  a 
partnership,  a  copy  of  the  Partnership 
Agreement  and  the  names  and  addresses 
of  all  partners;  if  there  is  more  than  one 
partner,  names  of  all  partners  having 
more  than  a  25  percent  interest;  and 
name  and  signature  of  all  partner  or 
partners  authorized  must  be  included 
with  the  application. 

(d)  Fees.  See  §  697.4(e). 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Administrator  will  issue  a 
permit  at  any  time  during  the  fishing 
year  to  an  applicant,  unless  the 
applicant  has  failed  to  submit  a 
completed  application.  An  appUcation 
is  complete  when  all  requested  forms, 
information,  and  documentation  have 
been  received.  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Administrator 
will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(fl  Expiration.  See  §  697.4(g). 

(g)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
change  in  the  information  on  the  permit 
application  to  the  Regional 
Administrator  as  requLdd  by  paragraph 
(j)  of  this  section. 
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(h)  Reissuari/ce.  Reissued  permits,  for 
otherwise  valid  pennits.  may  be  issued 
by  the  Regional  Administrator  when 
requested  in  Writing  by  the  applicant, 
stating  the  need  for  reissuance  and  the 
Federal  dealer]  pennit  number  assigned. 
An  application  for  a  reissued  permit 
will  not  be  considered  a  new 
application.  Ah  appropriate  fee  may  be 
charged.  | 

(i)  Transfer,  permits  issued  under  this 
section  are  not  transferable  or 
assignable.  A  aermit  is  valid  only  for  the 
person,  or  other  business  entity,  to 
which  it  is  issued. 

(j)  Change  ii\  application  information. 
See§697.5(k). 

(k)  Alteration.  See  §  697.4(1). 

(1)  Display.  $ee  §  697.5(m). 

(m)  Federal  Versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measure 
required  by  staite  law,  any  dealer  issued 
a  Federal  dealer  permit  must  comply 
with  the  more  restrictive  requirement. 

(n)  Sanctions.  See  §697.4{n). 

S  607.7    Prohiblbons. 

(a)  Atlantic  ^oast  weakfish  fishery.  In 
addition  to  thej  prohibitions  set  forth  in 
§  600.725  of  th|s  chapter,  the  following 
prohibitions  a^ply.  It  is  unlawful  for 
any  person  to  4o  any  of  the  following: 

(1)  Fish  for,  |iarvest,  or  possess  any 
weakfish  less  than  12  inches  (30.5  cm) 
in  total  length  (measured  as  a  straight 
line  along  the  Ibottom  of  the  fish  from 
the  tip  of  the  iQwer  jaw  with  the  mouth 
closed  to  the  et>d  of  the  lower  tip  of  the 
tail)  from  the  HEZ. 

(2)  Retain  ai^  weakfish  less  than  12 
inches  (30.5  at)  in  total  length  taken  in 
or  from  the  EE^. 

(3)  Fish  for  Mreakfish  in  the  EEZ  with 

a  minimuift  mesh  size  less  than  3V4-inch 
(8.3  cm)  square  stretch  mesh  (as 
measured  betvyeen  the  centers  of 
opposite  knotsjwhen  stretched  taut)  or 
3V4-inch  (9.5  c|n)  diamond  stretch  mesh 
for  trawls  and  iVs-inch  (7.3  cm)  stretch 
mesh  for  gillne|ts. 

(4)  To  possess  more  than  150  lb  (67 
kg)  of  weakfish  during  any  one  day  or 
trip,  whichever  is  longer,  in  the  EEZ 
when  using  a  i^esh  size  less  than  3V*- 
inch  (8.3  cm)  square  stretch  mesh  (as 
measured  betwieen  the  centers  of 
opposite  knots  when  stretched  taut)  or 
3V4-inch  (9.5  c|n)  diamond  stretch  mesh 
for  finfish  trawjls  and  2''/e-inch  (7.3  cm) 
stretch  mesh  fdr  gillnets. 

(5)  To  fish  u$ing  a  flynet  in  the  EEZ 
ofi  North  Carolina  in  the  area  bounded 
as  follows:        I 

(i)  On  the  nohh  by  a  straight  line 
connecting  points  35°10.8'  N.  lat., 
75029.2'  W.  long.  (3  nm  off  Cape 
Hatteras)  and  aS'OS.S'  N.  lat,  75'*11.8' 
W.  long.  (20  nil  off  Cape  Hatteras). 


(ii)  The  east  by  a  straight  line 
connecting  points  SS^OS.S'  N.  lat., 
75"'l  1 .8'  W.  long.  (20  nm  off  Cape 
Hatteras)  and  33''21.1'  N.  lat.,  77'*57.5' 
W.  long.,  (about  30  nm  off  Cape  Fear  on 
the  extension  of  the  North  Carolina/ 
South  Carolina  state  line  into  the  EEZ). 

(iii)  On  the  south  by  a  straight  Une 
connecting  points  33''21.1'  N.  lat., 
77"'57.5'  W.  long.,  and  33°48.8'  N.  lat., 
78''29.7'  W.  long.  (3  nm  off  Little  River 
Inlet  on  the  North  Carolina/South 
Carolina  state  line). 

(iv)  On  the  west  by  state  waters. 

(6)  To  possess  any  weakfish  in  the 
closed  area  of  the  EEZ,  as  described  in 
paragraph  (a)(5)  of  this  section,  when 
fishing  wiih  shrimp  trawls  or  crab 
trawls. 

(7)  To  land  weakfish  for  commercial 
purposes  caught  in  the  EEZ  in  any  state 
other  than  Massachusetts,  Rhode  Island, 
Coimecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Virginia,  or  North 
Carolina. 

(b)  Atlantic  striped  bass  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§  600.725  of  this  chapter,  the  following 
prohibitions  apply.  It  is  unlawful  for 
any  person  to  do  any  of  the  following: 

(1)  Fish  for  Atlantic  striped  bass  in 
the  EEZ. 

(2)  Harvest  any  Atlantic  striped  bass 
from  the  EEZ. 

(3)  Possess  any  Atlantic  striped  bass 
in  or  from  the  EEZ.  except  in  (he 
following  area:  The  EEZ  within  Block 
Island  Soimd,  north  of  a  line  connecting 
Montauk  Light,  Montauk  Point,  NY,  and 
Block  Island  Southeast  Light,  Block 
Island,  RI;  and  west  of  a  line  connecting 
Point  Judith  Light,  Point  Judith,  RI,  and 
Block  Island  Southeast  Light,  Block 
Island,  RI.  Within  this  area,  possession 
of  Atlantic  striped  bass  is  permitted, 
provided  no  fishing  takes  place  from  the 
vessel  while  in  the  EEZ  and  the  vessel 
is  in  continuous  transit. 

(4)  Retain  any  Atlantic  striped  bass 
taken  in  or  from  the  EEZ. 

(c)  American  lobster.  In  addition  to 
the  prohibitions  specified  in  §  600.725 
of  this  chapter,  the  following 
prohibitions  apply.  It  is  unlawful  for 
any  person  owning  or  operating  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit  under  §  697.4 
to  do  any  of  the  following: 

(1)  Retain  on  board,  land,  or  possess 
at  or  after  landing,  American  lobsters 
that  fail  to  meet  the  minimum  carapace 
length  standard  specified  in  §  697.20(b). 
All  American  lobsters  will  be  subject  to 
inspection  and  enforcement,  up  to  and 
including  the  time  when  a  dealer 
receives  or  possesses  American  lobsters 
for  a  commercial  purpose. 

(2)  Retain  on  board,  land,  or  possess 
any  American  lobster  or  parts  thereof  in 


violation  of  the  mutilation  standards 
specified  in  §697. 20(c). 

(3)  Retain  on  board,  land,  or  possess 
any  berried  female  American  lobster 
specified  in  §697. 20(d). 

(4)  Remove  eggs  from  any  berried 
female  American  lobster,  land,  or 
possess  any  such  lobster  from  which 
eggs  have  been  removed.  No  person  may 
land  or  possess  any  lobster  that  has 
come  in  contact  with  any  substance 
capable  of  removing  lobster  eggs. 

(5)  Retain  on  board,  land,  or  possess 
any  V-notched  female  American  lobster 
throughout  the  range  of  the  stock. 

(6)  Spear  any  American  lobster,  or 
land  or  possess  any  American  lobster 
which  has  been  speared. 

(7)  Possess,  deploy,  haul,  harvest 
lobster  from,  or  carry  aboard  a  vessel 
any  gear  not  identified,  marked,  vented, 
tagged,  paneled,  and  of  a  volume  larger 
than  specified  in  accordance  with  the 
requirements  in  §697.21,  unless  such 
gear  has  been  rendered  unfishable. 

(8)  Fail  to  affix  and  maintain 
permanent  markings,  as  required  by 
§697.8. 

(9)  Fish  for,  land,  or  possess  American 
lobsters,  unless  the  operator  of  the 
vessel  has  been  issued  an  operator's 
permit  under  §  697.5,  and  the  permit  is 
on  board  the  vessel  and  is  valid. 

(10)  Fail  to  report  to  the  Regional 
Administrator  within  15  days  any 
change  in  the  information  contained  in 
the  permit  application  as  required  under 
§  697.4(k)  or  §  697.5(k). 

(11)  Make  any  false  statement  in 
connection  with  an  application  under 
§697.4  or  §697.5. 

(12)  Sell,  transfer,  or  barter  or  attempt 
to  sell,  transfer,  or  barter  to  a  dealer  any 
American  lobsters,  unless  the  dealer  has 
a  valid  Federal  Dealer's  Permit  issued 
under  §697.6. 

(d)  Presumptions.  Any  person 
possessing,  or  landing  American 
lobsters  at  or  prior  to  the  time  when 
those  American  lobsters  are  landed,  or 
are  received  or  possessed  by  a  dealer,  is 
subject  to  all  of  the  prohibitions 
specified  in  paragraph  (c)  of  this 
section,  unless  the  American  lobsters 
were  harvested  by  a  vessel  without  a 
Federal  limited  access  American  lobster 
permit  that  fishes  for  American  lobsters 
exclusively  in  state  waters;  or  are  from 
a  head,  charter,  or  dive  vessel  that 
possesses  or  possessed  six  or  fewer 
American  lobsters  per  person  aboard  the 
vessel  and  the  lobsters  are  not  intended 
for  sale,  trade,  or  barter;  or  are  from  a 
recreational  vessel. 

(1)  American  lobsters  that  are 
possessed,  or  landed  at  or  prior  to  the 
time  when  the  American  lobsters  are 
received  by  a  dealer,  or  American 
lobsters  that  are  possessed  by  a  dealer. 
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are  presumed  to  be  harvested  from  the 
EEZ  or  by  a  vessel  with  a  Federal 
limited  access  American  lobster  permit. 
A  preponderance  of  all  submitted 
evidence  that  such  American  lobsters 
were  harvested  by  a  vessel  without  a 
Federal  limited  access  American  lobster 
permit  and  fishing  exclusively  for 
American  lobsters  in  state  waters  will  be 
sufficient  to  rebut  the  presumption. 

(2)  The  possession  of  egg-bearing 
female  American  lobsters,  V-notched 
female  American  lobsters,  or  American 
lobsters  that  are  smaller  than  the 
minimum  size  set  forth  in  §  697.20(b), 
will  be  prima  facie  evidence  that  such 
American  lobsters  were  taken  or 
imported  in  violation  of  these 
regulations.  A  preponderance  of  all 
submitted  evidence  that  such  American 
lobsters  were  harvested  by  a  vessel  not 
holding  a  permit  under  this  part  and 
fishing  exclusively  within  state  or 
foreign  waters  will  be  sufficient  to  rebut 
the  presumption. 

(e)  American  lobster.  In  addition  to 
the  prohibitions  specified  in  §  600.725 
of  this  chapter  and  the  prohibitions 
specified  in  paragraph  (c)  of  this 
section,  the  following  prohibitions 
apply.  It  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Retain  on  board,  land,  or  possess 
American  lobsters  unless: 

(i)  The  American  lobsters  were 
harvested  by  a  vessel  that  has  been 
issued  and  carries  on  board  a  valid 
Federal  limited  access  American  lobster 
permit  under  §  697.4(a);  or 

(ii)  The  American  lobsters  were 
harvested  by  a  vessel  without  a  valid 
Federal  limited  access  American  lobster 
permit  and  that  fishes  for  American 
lobsters  exclusively  in  state  waters;  or 

(iii)  The  American  lobsters  were 
harvested  by  a  head,  charter,  or  dive 
vessel  that  possesses  six  or  fewer 
American  lobsters  per  person  on  board 
the  vessel  and  the  lobsters  are  not 
intended  to  be,  or  are  not,  traded, 
bartered,  or  sold;  or 

(iv)  The  American  lobsters  were 
harvested  by  a  recreational  fishing 
vessel. 

(2)  Sell,  barter,  or  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  or 
trade,  or  otherwise  transfer,  for  a 
commercial  purpose,  any  American 
lobsters  from  a  vessel,  unless  the  vessel 
has  been  issued  a  valid  Federal  limited 
access  American  lobster  permit  under 

§  697.4,  or  the  American  lobsters  were 
harvested  by  a  vessel  without  a  vaUd 
Federal  limited  access  American  lobster 
permit  that  fishes  for  American  lobsters 
exclusively  in  state  waters; 

(3)  To  be,  or  act  as,  an  operator  of  a 
vessel  fishing  for  or  possessing 
American  lobsters  in  or  from  the  EEZ, 


or  issued  a  Federal  limited  access 
American  lobster  permit  under 
§  697.4(a),  without  having  been  issued 
and  possessing  a  valid  operator's  permit 
under  §  697.5. 

(4)  Purchase,  possess,  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  as,  or  in  the 
capacity  of,  a  dealer,  American  lobsters 
taken  from  or  harvested  by  a  fishing 
vessel  issued  a  Federal  limited  access 
American  lobster  permit,  unless  in 
possession  of  a  valid  dealer's  permit 
issued  under  §  697.6. 

(5)  Purchase,  possess,  or  receive  for 
commercial  purposes,  or  attempt  to 
purchase  or  receive  for  commercial 
purposes,  as,  or  in  the  capacity  of,  a 
dealer,  American  lobsters  caught  by  a 
vessel  other  than  one  issued  a  valid 
Federal  limited  access  American  lobster 
permit  under  §  697.4,  unless  the 
American  lobsters  were  harvested  by  a 
vessel  without  a  Federal  limited  access 
American  lobster  permit  that  fishes  for 
American  lobsters  exclusively  in  state 
waters. 

(6)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with 
either  a  NMFS-approved  observer 
aboard  a  vessel,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part. 

(7)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  American  lobster. 

(8)  Violate  any  provision  of  this  part, 
the  ACFCMA,  the  Magnuson-Stevens 
Act,  or  any  regulation,  permit,  or 
notification  issued  under  the  ACFCMA, 
the  Magnuson-Stevens  Act,  or  these 
regulations. 

(9)  Retain  on  board,  land,  or  possess 
any  American  lobsters  harvested  in  or 
from  the  EEZ  in  violation  of  §  697.20. 

(10)  Ship,  transport,  offer  for  sale,  sell, 
or  purchase,  in  interstate  or  foreign 
commerce,  any  whole  live  American 
lobster  in  violation  of  §  697.20. 

(11)  Fish,  or  be  in  the  areas  described 
in  §  697.23(b)(2),  (c)(2),  (d)(2),  and  (e)(2) 
on  a  fishing  vessel  with  mobile  gear 
during  the  time  periods  specified  in 

§  697.23(b)(1).  (c)(1),  (d)(1),  and  (e)(1). 
except  as  provided  in  §697. 23(b)(1), 
(c)(1).  (d)(1),  and  (e)(1). 

(12)  Fish,  or  be  in  the  areas  described 
in  §  697.23(b)(2),  (c)(2),  and  (d)(2)  on  a 
fishing  vessel  with  lobster  trap  gear  on 
board  during  the  time  periods  specified 
in  §  697.23(b)(1).  (c)(1).  and  (d)(1). 

(13)  Deploy  or  fail  to  remove  lobster 
trap  gear  in  the  areas  described  in 

§  697.23(b)(2).  (c)(2),  and  (d)(2)  during 


the  time  periods  specified  in 
§697.23(b)(l),  (c)(1).  and  (d)(1). 

$697.8    Vessel  Identification. 

(a)  Vessel  name  and  official  number. 
Each  fishing  vessel  subject  to  this  part 
and  over  25  ft  (7.6  m)  in  registered 
length  must: 

(1)  Have  affixed  permanently  its  name 
on  the  port  and  starboard  sides  of  the 
bow  and,  if  possible,  on  its  stem. 

(2)  Have  its  official  number  displayed 
on  the  port  and  starboard  sides  of  the 
deckhouse  or  hull,  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  enforcement  vessels 
and  aircraft.  The  official  number  is  the 
USCG  documentation  number  or  the 
vessel's  state  registration  number  for 
vessels  not  required  to  be  documented 
under  title  46  U.S.C. 

(b)  Numerals.  Except  as  provided  in 
paragraph  (d)  of  this  section,  the  official 
number  must  be  displayed  in  block 
arabic  numerals  in  contrasting  color  at 
least  18  inches  (45.7  cm)  in  height  for 
fishing  vessels  over  65  ft  (19.8  m)  in 
registered  length,  and  at  least  10  inches 
(25.4  cm)  in  height  for  all  other  vessels 
over  25  ft  (7.6  m)  in  registered  length. 
The  registered  length  of  a  vessel,  for 
purposes  of  this  section,  is  that 
registered  length  set  forth  in  USCG  or 
state  records. 

(c)  Duties  of  owner  The  owner  of  each 
vessel  subject  to  this  part  shall  ensure 
that— 

(1)  The  vessel's  name  and  official 
number  are  kept  clearly  legible  and  in 
good  repair. 

(2)  No  part  of  the  vessel,  its  rigging, 
its  fishing  gear,  or  any  other  object 
obstructs  the  view  of  the  official  number 
from  any  enforcement  vessel  or  aircraft. 

(d)  Non-permanent  marking.  Vessels 
carrying  recreational  fishing  parties  on  a 
per  capita  basis  or  by  charter  must  use 
markings  that  meet  the  above 
requirements,  except  for  the 
requirement  that  they  be  affixed 
permanently  to  the  vessel.  The  non- 
permanent  markings  must  be  displayed 
in  conformity  with  the  above 
requirements. 

§  697.9    Facilitation  of  enforcamenL 

See  §648.15  of  this  chapter. 

§697.10    Penalties. 

See  §  600.735  of  this  chapter. 

§697.11    Civil  procedures. 

The  civil  procedure  regulations  at  15 
CFR  part  904  apply  to  civil  penalties, 
permit  sanctions,  seizures,  and 
forfeitures  under  the  Atlantic  Striped 
Bass  Act  and  the  ACFCMA,  and  to  the 
regulations  of  this  part. 
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S  897.1 2    At-$ea  sea  sampler/observer 
coverage. 

(a)  The  Re|ional  Administrator  may 
request  any  tessel  holding  a  Federal 
limited  access  American  lobster  permit 
to  carry  a  NMFS-approved  sea  sampler/ 
observer.  If  requested  by  the  Regional 
Administrator  to  carry  an  observer  or 
sea  sampler,  ta  vessel  may  not  engage  in 
any  fishing  operations  in  the  respective 
fishery  unless  an  observer  or  sea 
sampler  is  oi^  board,  or  unless  the 
requirement  lis  waived. 

(b)  If  requited  by  the  Regional 
Administrator  to  carry  an  observer  or 
sea  sampler,  jit  is  the  responsibility  of 
the  vessel  ov|ner  to  arrange  for  and 
facilitate  observer  or  sea  .<;ampler 
placement.  Owners  of  vessels  selected 
for  sea  sampler/observer  coverage  must 
notify  the  appropriate  Regional  or 
Science  and  Research  Administrator,  as 
specified'by  the  Regional  Administrator, 
before  commencing  any  fishing  trip  that 
may  result  in  the  harvest  of  resources  of 
the  respective  fishery.  Notification 
procedures  \fill  be  specified  in  election 
letters  to  ves$el  owners. 

(c)  The  Regional  Administrator  may 
waive  the  requirement  to  carry  a  sea 
sampler  or  opserver  if  the  facilities  on 
a  vessel  for  hiousing  the  observer  or  sea 
sampler,  or  for  carrying  out  observer  or 
sea  sampler  functions,  are  so  inadequate 
or  imsafe  tha^  the  health  or  safety  of  the 
observer  or  s0a  sampler,  or  the  safe 
operation  of  the  vessel,  would  be 
jeopardized.  < 

(d)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  sea 
sampler/observer  is  embarked  must: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew.      I 

(2)  Allow  tpe  sea  sampler/observer 
access  to  an4  use  of  the  vessel's 
commimicatlons  equipment  and 
personnel  upion  request  for  the 
transmission!  and  receipt  of  messages 
related  to  th^  sea  sampler's/observer's 
duties.  j 

(3)  Provide  true  vessel  locations,  by 
latitude  and  jongitude  or  loran 
coordinates,  ks  requested  by  the 
observer/sea  sampler,  and  allow  the  sea 
sampler/ observer  access  to  and  use  of 
the  vessel's  i^vigation  equipment  and 
personnel  upon  request  to  determine  the 
vessel's  position. 

(4)  Notify  the  sea  sampler/observer  in 
a  timely  fashion  of  when  fishing 
operations  aiie  to  begin  and  end. 

(5)  Allow  fbr  the  embarking  and 
debarking  of  the  sea  sampler/ observer. 
as  sp>ecified  l^y  the  Regional 
Adininistratdr,  ensuring  that  transfers  of 
observers/sea  samplers  at  sea  are 
accomplished  in  a  safe  manner,  via 
small  boat  orjraft.  during  daylight  hours 


as  weather  and  sea  conditions  allow, 
and  with  the  agreement  of  the  sea 
samplers/observers  involved. 

(6)  Allow  the  sea  sampler/observer 
free  and  unobstructed  access  to  the 
vessel's  bridge,  working  decks,  holding 
bins,  weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish. 

(7)  Allow  the  sea  sampler/observer  to 
inspect  and  copy  any  of  the  vessel's  log. 
communications  log,  and  records 
associated  with  the  catch  and 
distribution  of  fish  for  that  trip. 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit,  if  requested  by 
the  sea  sampler/observer  also  must: 

(1)  Notify  the  sea  sampler/observer  of 
any  sea  turtles,  marine  mammals,  or 
other  specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals,  or 
other  specimens  taken  by  the  vessel. 

(f)  NMFS  may  accept  observer 
coverage  funded  by  outside  sources  if: 

(1)  All  coverage  conducted  by  such 
observers  is  determined  by  NMFS  to  be 
in  compliance  with  NMFS'  observer 
guidelines  and  procedures. 

(2)  The  owner  or  operator  of  the 
vessel  complies  with  all  other 
provisions  of  this  part. 

(3)  The  observer  is  approved  by  the 
Regional  Administrator. 

Subpart  B — Management  Measures 

§  697.20    Harvesting  and  landing 
requirements. 

(a)  Condition.  By  being  issued  a 
Federal  limited  access  American  lobster 
permit,  the  vessel  owoier  is  subject  to  all 
measures  in  this  subpart,  regardless  of 
where  American  lobsters  were 
harvested. 

(b)  Carapace  length.  (1)  The  minimum 
carapace  length  for  all  American 
lobsters  harvested  in  or  from  the  EEZ  is 
3V4  inches  (8.26  cm). 

(2)  The  minimum  carapace  length  for 
all  American  lobsters  landed,  harvested, 
or  possessed  by  vessels  issued  a  Federal 
limited  access  American  lobster  permit, 
is  3V4  inches  (8.26  cm). 

(3)  The  maximiun  carapace  length  for 
all  American  lobster  harvested  in  or 
from  the  EEZ  Nearshore  Management 
Area  1.  as  defined  in  §  697.31  (a)(1).  is 

5  inches  (12.7  cm).  Any  vessel  fishing 
in  or  permitted  to  fish  in  the  EEZ 
Nearshore  Management  Area  1  must 
comply  with  the  5  inch  (12.7  cm) 
maximum  carapace  length  requirement 
regardless  of  where  the  lobsters  are 
harvested. 

(4)  No  person  may  ship,  transport, 
offer  for  sale.  sell,  or  purchase,  in 
interstate  or  foreign  commerce,  any 


whole  live  American  lobster  that  is 
smaller  than  the  minimum  size 
specified  in  paragraph  (b)  in  this 
section. 

(c)  Mutilation.  (1)  Prior  to  offloading 
from  the  vessel  no  person  may  remove 
meat  or  any  body  appendage  from  any 
American  lobster  harvested  in  or  from 
the  EEZ,  or  have  in  possession  on  board 
any  American  lobster  part  other  than 
whole  lobsters. 

(2)  Prior  to  offloading  fi-om  the  vessel 
no  owner,  operator  or  person  aboard  a 
vessel  issued  a  Federal  limited  access 
American  lobster  permit  may  remove 
meat  or  any  body  appendage  from  any 
American  lobster,  or  have  in  possession 
on  board  any  American  lobster  part 
other  than  whole  lobsters. 

(d)  Berried  females.  (1)  Any  berried 
female  harvested  in  or  from  the  EEZ 
must  be  returned  to  the  sea 
immediately. 

(2)  Any  berried  female  harvested  or 
possessed  by  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
must  be  returned  to  the  sea 
immediately. 

(3)  No  vessel,  or  owner,  operator  or 
person  aboard  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
may  possess  any  berried  female. 

(4)  No  person  may  possess,  ship, 
transport,  offer  for  sale,  sell,  or 
purchase,  in  interstate  or  foreign 
commerce,  any  berried  female  as 
specified  in  paragraph  (d)  of  this 
section. 

(e)  Scrubbing.  (1)  No  person  may 
intentionally  remove  extruded  eggs 
attached  to  the  abdominal  appendages 
fi-om  any  female  American  lobster. 

(2)  No  owner,  operator  or  person 
aboard  a  vessel  issued  a  Federal  limited 
access  American  lobster  permit  may 
intentionally  remove  extruded  eggs 
attached  to  the  abdominal  appendages 
from  any  female  American  lobster. 

(3)  No  person  may  possess,  ship, 
transport,  ofier  for  sale,  sell,  or 
purchase,  in  interstate  or  foreign 
commerce,  any  whole  live  American 
lobster  that  bears  evidence  of  the 
removal  of  extruded  eggs  from  its 
abdominal  appendages  as  specified  in 
paragraph  (e)  of  this  section. 

(f)  Spearing.  (1)  No  person  may  spear 
any  American  lobster  in  the  EEZ. 

(2)  No  person  on  a  vessel  issued  a 
federal  lobster  license  may  spear  a 
lobster. 

(3)  No  person  may  harvest  or  possess 
any  American  lobster  which  has  been 
speared  in  the  EEZ. 

(4)  No  person  may  possess,  ship, 
transport,  offer  for  sale,  sell,  or 
purchase,  in  interstate  or  foreign 
commerce,  any  American  lobster  which 
has  been  speared. 
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{  697.21    Gear  identification  and  nnaildng, 
escape  vent,  maximum  trap  size,  trap 
tagging,  and  ghost  panel  requirements. 

(a)  Identification.  All  lobster  gear 
deployed  or  possessed  in  the  EEZ,  or, 
deployed  or  possessed  by  a  person  on  or 
from  a  vessel  issued  a  Federal  limited 
access  American  lobster  permit,  and  not 
permanently  attached  to  the  vessel, 
must  be  marked  with  a  trap  tag  (as 
specified  in  §697.34)  marked  with  the 
Federal  permit  number  assigned  by  the 
Regional  Administrator. 

id)  Gear  configuration.  In  the  EEZ, 
lobster  trap  trawls  are  to  be  configured 
as  follows: 

(1)  Lobster  trap  trawls  of  three  or 
fewer  traps  must  be  configured  with  a 
single  buoy. 

(2)  Lobster  trap  trawls  consisting  of 
more  than  three  traps  must  have  a  radar 
reflector  and  a  single  flag  or  pennant  on 
the  westernmost  end  (marking  the  half 
compass  circle  from  magnetic  south 
through  west,  to  and  including  north), 
while  the  easternmost  end  (meaning  the 
half  compass  circle  from  magnetic  north 
through  east,  to  and  including  south)  of 
an  American  lobster  trap  trawl  must  be 
configured  with  a  radar  reflector  only. 
Standard  tetrahedral  comer  radar 
reflectors  of  at  least  8  inches  (20.32  cm) 
(both  in  height  and  width,  and  made 
from  metal)  must  be  employed.  (A  copy 
of  a  diagram  showing  a  standard 
tetrahedral  comer  radar  reflector  is 
available  upon  request  to  the  Office  of 
the  Regional  Administrator,  see  Table  1 
to  §  600.502  of  this  title.) 

(3)  No  American  lobster  trap  trawl 
shall  exceed  1.5  nautical  miles  (2.78 
km)  in  length,  as  measured  from  radar 
reflector  to  radar  reflector. 

(c)  Trap  tagging.  (1)  Each  owner  of  a 
vessel  issued  a  valid  permit  imder 
§697.4  and  fishing  v^rith  traps  for 
American  lobster  in  the  EEZ  must 
properly  tag  all  lobster  traps  as  specified 
under  §  697.34.  The  Regional 
Administrator  may,  by  agreement  with 
state  agencies,  recognize  trap  tags  issued 
by  those  agencies  endorsed  for  fishing 
for  lobster  in  the  EEZ,  provided  that 
such  tagging  programs  accurately 
identify  persons  who  fish  in  the  EEZ, 
and  that  the  Regional  Administrator  can 
either  individually,  or  in  concert  with 
the  state  agency,  act  to  suspend  the 
permit  or  license  for  EEZ  fishing  for  any 
violation  under  this  part. 

(2)  Alternate  state  EEZ  tagging 
programs  may  be  established  through  a 
letter  of  agreement  between  the  Regional 
Administrator  and  the  director  of  the 
state  marine  fisheries  agency  concemed. 
The  letter  of  agreement  will  specify  the 
information  to  be  collected  by  the 
alternate  EEZ  tagging  program  and  the 
mode  and  frequency  of  provision  of  that 


information  to  the  Regional 
Administrator.  The  Regional 
Administrator  will,  in  cooperation  with 
the  state  director,  arrange  for 
notification  of  the  existence  and  terms 
of  any  such  agreements  to  the  affected 
persons.  Persons  intending  to  fish  in  the 
EEZ  should  determine  whether  an 
alternate  EEZ  tagging  program  is  in  force 
for  their  state  before  applying  for  a 
Federal  permit  under  §697.4. 

(d)  Escape  vents.  All  American  lobster 
traps  deployed  or  possessed  in  the  EEZ, 
or,  deployed  or  possessed  by  a  person 
on  or  from  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
as  specified  under  §  697.4,  must  be 
constructed  to  include  one  of  the 
following  escape  vents  in  the  parlor 
section  of  the  trap.  The  vent  must  be 
located  in  such  a  manner  that  it  would 
not  be  blocked  or  obstructed  by  any 
portion  of  the  trap,  associated  gear,  or 
the  sea  floor  in  normal  use. 

(1)  The  specifications  for  escape  vents 
are  as  follows: 

(i)  A  rectangular  portal  with  an 
unobstructed  opening  not  less  than 
l"/i6  inches  (4.92  cm)  by  5V4  inches 
(14.61  cm); 

(ii)  Two  circular  portals  with 
unobstructed  openings  not  less  than 
2Vie  inches  (6.19  cm)  in  diameter. 

(2)  The  Regional  Administrator  may, 
at  the  request  of,  or  after  consultation 
with,  the  Commission,  approve  and 
specify,  through  a  technical  amendment 
of  this  rule,  any  other  type  of  acceptable 
escape  vent  that  the  Regional 
Administrator  finds  to  be  consistent 
with  paragraphs  (d)(lKi)  and  (ii)  of  this 
section. 

(e)  Ghost  panel.  Lobster  traps  not 
constructed  entirely  of  wood  must 
contain  a  ghost  panel. 

(1)  The  specifications  for  ghost  panels 
are  as  follows: 

(i)  The  opening  to  be  covered  by  the 
ghost  panel  must  be  rectangular  and 
must  not  be  less  than  3V4  inches  (9.53 
cm)  by  3V4  inches  (9.53  cm). 

(ii)  The  panel  must  be  constructed  of, 
or  fastened  to  the  trap  with,  one  of  the 
following  untreated  materials:  wood 
lath,  cotton,  hemp,  sisal  or  jute  twine 
not  greater  than  Vie  inch  (0.48  cm)  in 
diameter,  or  non-stainless,  uncoated 
ferrous  metal  not  greater  than  V32  inch 
(0.24  cm)  in  diameter. 

(iii)  The  door  of  the  trap  may  serve  as 
the  ghost  panel,  if  fastened  with  a 
material  specified  in  paragraph  (e)(l)(ii) 
of  this  section. 

(iv)  The  ghost  panel  must  be  located 
in  the  outer  parlor(s)  of  the  trap  and  not 
in  the  bottom  of  the  trap. 

(2)  The  Regional  Administrator  may, 
at  the  request  of,  or  after  consultation 
with,  the  Commission,  approve  and 


specify,  through  a  technical  amendment 
of  this  rule,  any  other  design, 
mechanism,  material,  or  other  parameter 
that  serves  to  create  an  escape  portal  not 
less  than  3V4  inches  (9.53  cm)  by  3% 
inches  (9.53  cm). 

(f)  Maximum  tmp  size.  American 
lobster  traps  deployed  or  possessed  in 
the  EEZ,  or,  deployed  or  possessed  by 
a  person  on  or  from  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  as  specified  under  §  697.4  shall 
have  a  volume  not  to  exceed  the 
following  specifications; 

(i)  EEZ  Nearshore  Management 
Areo— 22,950  cubic  inches  (376,081 
cubic  centimeters)  as  measured  on  the 
outside  portion  of  the  trap,  exclusive  of 
the  nmners,  if  deployed  or  possessed  by 
a  person  or  vessel  permitted  to  fish  in 
any  EEZ  Nearshore  Management  Area 
(Area  1,  Outer  Cape,  Area  2,  Area  4, 
Area  5,  or  Area  6),  or  the  Area  Va 
Overlap;  or 

(ii)  tEZ  Offshore  Management  Area — 
30,100  cubic  inches  (493,249  cubic 
centimeters)  as  measured  on  the  outside 
portion  of  the  trap,  exclusive  of  the 
nmners,  if  deployed  or  possessed  by  a 
person  or  vessel  permitted  to  fish  in 
EEZ  Offshore  Management  Area  3. 

(g)  Enforcement  action.  Unidentified, 
unmarked,  untagged,  un vented,  or 
improperly  vented  American  lobster 
traps,  or  any  lobster  traps  subject  to  the 
requirements  and  specifications  of 

§  697.21,  which  fail  to  meet  such 
requirements  and  specifications  may  be 
seized  and  disposed  of  in  accordance 
with  the  provisions  of  part  219  of  this 
title. 

f  t97.22    Experimental  fishing  exemption. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  American  lobster, 
Atlantic  striped  bass  or  weakfish, 
resource  or  fishery  pursuant  to  the 
provisions  of  §  600.745  of  this  chapter. 

(a)  The  Regional  Administrator  may 
not  grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  any 
applicable  stock  rebuilding  program,  the 
provisions  of  the  ACFCMA,  the 
Magnuson- Stevens  Act,  and  other 
applicable  law,  and  that  granting  the 
exemption  will  not: 

(1)  Have  a  detrimental  eff^ect  on  the 
American  lobster,  Atlantic  striped  bass 
or  weakfish,  resource  or  fishery;  or 

(2)  Create  significant  enforcement 
problems. 

(b)  Each  vessel  part'cipating  in  any 
exempted  experiment,^l  fishing  activity 
is  subject  to  all  provisions  of  this  part. 
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except  those  explicitly  relating  to  the 
purpose  and  nature  of  the  exemption. 
The  exemption  I  will  be  specified  in  a 
letter  issued  by  the  Regional 
Administrator  tp  each  vessel 
participating  in  the  exempted  activity. 
This  letter  must  be  carried  aboard  the 
vessel  seeking  the  benefit  of  such 
exemption.  Exe|npted  experimental 
fishing  activity  jshall  be  authorized 
pursuant  to  and  consistent  with 
§  600.745  of  thik  chapter. 

§  697.23    Restrloted  gear  areas. 

(a)  Resolutioi^  of  lobster  gear  conflicts 
with  fisheries  n^anaged  under  the 
Magnuson-Stevfens  Act  shall  be  done 
under  provisions  of  §  648.55  of  this 
chapter. 

(b)  Restricted  Gear  Area  I. — (1) 
Duration. — (i)  f^obiJe  Gear.  From 
October  1  through  Jime  15,  no  fishing 
vessel  with  mobile  gear  or  person  on  a 
fishing  vessel  with  mobile  gear  may 
fish,  or  be,  in  Rfstricted  Gear  Area  I,  as 
defined  in  para|raph  (b)(2)  of  this 
section,  unless  transiting.  Vessels  may 
transit  this  area  provided  that  all  mobile 
gear  is  on  board  the  vessel  while  inside 
the  area. 

(ii)  Lobster  tr^p  gear.  From  June  16 
through  Septeniber  30,  no  fishing  vessel 
with  lobster  tra|>  gear  or  person  on  a 
fishing  vessel  w4th  lobster  trap  gear  may 
fish,  and  no  lob$ter  trap  gear  may  be 
deployed  or  rer^ain,  in  Restricted  Gear 
Area  I  as  defined  in  paragraph  (b)(2]  of 
this  section. 

(2)  Definition\of  Restricted  Gear  Area 
I.  Restricted  Geir  Area  I  is  defined  by 
straight  lines  coiinecting  the  following 
points  in  the  order  stated: 

Inshore  Boundary 


Inshore  Boundary— Continued 


Offshore  Boundary— Continued 


Point  to  120 


69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 


40 '1 
40 '1 


Latitude 


40 '07.9' N. 
40 '072' N. 
40 '06.9' N. 
40 '08.7' N. 
40 '08.1 'N. 
40 '05.7' N. 
40 '03.6' N. 
40 '03.65' N. 
40 '04.35' N. 
40 '052' N. 
40 '05.3' N. 
40f08.9'  N. 

1.0- N. 

1 .6'  N. 
40fl025'  N. 


Longitude 


68=36. 
68=38. 
68=46. 
68=49. 
68=51. 
68=52. 
68=57. 
69=00, 
69=00. 
69=00. 
69=01, 
69=01, 
69=03, 
69=05. 
69=04. 


O'W. 

4'W. 

5'W. 

6'W. 

O'W. 

4'W. 

2'W. 

O'W. 

5'W. 

5'W. 

1'W. 

75' W. 

8'W. 

4'W. 

4'W. 


Point  to  120 


84  

85  

86  

87  

88  

89  

90  

91   

92  

93  

94  

95  

96  

97  

98  

99  

100  

102  

103  

104  

105  

106  

107  

108  

110  

111   

112  

115  

116  

119  to  181 


Latitude 


40=09.75'  N. 
40=08.45'  N. 
40=05.65'  N. 
40=04.1' N. 
40=02.65'  N. 
40=02.00'  N. 
40=02.65'  N. 
40=00.05'  N. 
39=57.8'  N. 
39=56.65'  N. 
39=56.1' N.. 
39=56.55'  N. 
39=57.85'  N. 
40=00.65'  N. 
40=00.9'  N. 
39=59.15'  N. 
39=58.8'  N. 
39=562'  N. 
39=55.75'  N. 
39=56.7'  N. 
39=57.55'  N. 
39=57.4'  N. 
39=56.9'  N. 
39=5825'  N. 
39=592'  N. 
40=00.7'  N. 
40=03.75'  N. 
40=052'  N. 
40=02.45'  N. 
40=02.75'  N. 


Longitude 


69=04 
69=03 
69=03 
69=03 
69=05 
69=08 
69=11 
69=14 
69=20 
69=24 
69=26 
69=34 
69=35 
69=36 
69=37 
69=37 
69=38 
69=40 
69=41 
69=53 
69=54, 
69=55, 
69=57. 
70=03. 
70=04. 
70=08. 
70=10, 
70=10, 
70=14, 
70=16, 


15' W. 
6'W. 
.55'  W. 

9'W. 
.6'W. 
.35' W. 
.15' W. 
.6'W. 
.35' W. 
.4'W. 
.35' W. 

.rw. 

5'W. 

5'W. 

3'W. 

3'W. 

45'  W. 

2'W. 

4'W. 

6'W. 

05'  W. 

9'W. 

45'  W. 

O'W. 

9'W. 

7'W. 

15'W. 

9'W. 

1'W. 

1'W. 


Offshore  Boundary 


Point  to  69 

Latitude 

Longitude 

120  

40=06.4'  N. 
40=0525'  N. 
40=05.4'  N. 
40=06.0-  N. 
40=07.4'  N. 
40=06.55'  N. 
40=03.9'  N. 
40=0225'  N. 
40=02.6'  N. 
40=02.75'  N. 
40=042'  N. 
40=06.15'  N. 
40=0725'  N. 
40=08.5'  N. 
40=092'  N. 
40=09.75'  N. 
40=09.55'  N. 
40=08.4'  N. 
40=072'  N. 
40=06.0-  N. 
40=05.4'  N. 
40=04.8'  N. 
40=03.55'  N. 
40=01 .9' N. 
40=01 .0-N. 
39=59.9'  N. 

68=35.8'  W. 

121   

68=39.3'  W. 

122  

68=44.5'  W. 

123  

68=46.5'  W. 

124  

68=49.6'  W. 

125  

68=49.8'  W. 

126  

68=51.7' W. 

127  

128  

68=55.4'  W. 
69=00.0'  W. 

129  

69=00.75'  W. 

130  

131   

69=01 .75' W. 
69=01.95' W. 

132  

133  

69=02.0'  W. 
69=02.25'  W. 

134  

135  

69=02.95'  W. 
69=03.3'  W. 

136  

69=03.85'  W. 

137  

69=03.4'  W. 

138  

139  

69=03.3'  W. 
69=03.1' W. 

140  

69=03.05'  W. 

141   

69=03.05'  W. 

142  

69=03.55'  W. 

143  

144  

69=03.95'  W. 
69=04  4'  W 

146  

69=0625'  W. 

Inshore  Boundary 


Point  to  69 

Latitude 

Longitude 

147  

40=00.6'  N. 
39=59.25'  N. 
39=57.45' N. 
39=56.1' N. 
39=54.6'  N. 
39=54.65'  N. 
39=54.8'  N. 
39=54.35'  N. 
39=55.0'  N. 
39=56.55'  N. 
39=57.95'  N. 
39=58.75'  N. 
39=58.8'  N. 
39=57.95'  N. 
39=54:5'  N. 
39=53.6'  N. 
39=54.7'  N. 
39=5525'  N. 
39=55.2'  N. 
39=54.85'  N. 
39=55.7'  N. 
39=56.15' N. 
39=56.05'  N. 
39=55.3'  N. 
39=54.8'  N. 
39=56.05'  N. 
39=55.3'  N. 
39=56.9'  N. 
39=58.9'  N. 
39=59.6'  N. 
40=01 .35' N. 
40=02.6'  N. 
40=00.4'  N. 
39=59.75'  N. 
39=59.3'  N. 

69=10.05' W, 

148  

69=11.15' W. 

149  

69=16.05' W. 

150  

69=20.1' W. 

151   

69=25.65'  W. 

152  

69=26.9'  W. 

153  

69=30.95'  W. 

154  

69=33.4'  W. 

155  

69=34.9'  W. 

156  

69=36.0'  W. 

157  

69=36.45'  W. 

158  

69=36.3'  W. 

159  

69=36.95'  W. 

160  

69=38.1' W. 

161   

69=38.25'  W. 

162  

69=46.5'  W. 

163  

69=50.0'  W. 

164  

69=51.4' W. 

165  

69=53.1' W. 

166  

69=53.9'  W. 

167  

69=54.9-  W. 

168  

69=55.35'  W. 

169  

69=56.25'  W. 

170  

69=57.1' W. 

171   

69=58.6'  W. 

172  

70=00.65'  W. 

173  

70=02.95'  W. 

174  

70=11.3' W. 

175  

70=1 1.5' W. 

176  

70=11.1' W. 

177  

70=1 1.2' W. 

178  

70=12.0- W. 

179  

70=12.3' W. 

180  

70=13.05' W. 

181  to  119  .. 

70=14.0' W. 

(c)  Restricted  Gear  Area  II. — (1) 
Duration. — (i)  Mobile  Gear.  From 
November  27  through  June  15,  no 
fishing  vessel  with  mobile  gear  or 
person  on  a  fishing  vessel  with  mobile 
gear  may  fish,  or  be,  in  Restricted  Gear 
Area  II  (as  defined  in  paragraph  (c)(2)  of 
this  section)  unless  transiting.  Vessels 
may  transit  this  area  provided  that  all 
mobile  gear  is  on  board  the  vessel  while 
inside  the  area. 

(ii)  Lobster  trap  gear.  From  June  16 
through  November  26,  no  fishing  vessel 
with  lobster  trap  gear  or  person  on  a 
fishing  vessel  with  lobster  trap  gear  may 
fish,  and  no  lobster  trap  gear  may  be 
deployed  or  remain,  in  Restricted  Gear 
Area  II  as  defined  in  paragraph  (c)(2)  of 
this  section. 

(2)  Definition  of  Restricted  Gear  Area 
II.  Restricted  Gear  Area  II  is  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 


Point  to  1 


Latitude 


Longitude 


49 
50 
51 
52 


40=02.75'  N. 
40=00.7'  N. 
39=59.8'  N. 
39=59.75'  N. 


70=16.1' W. 
70=18.6' W. 
70=21.75' W. 
70=25.5'  W. 
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Inshore  Boundary— Continued 


Point  to  1 


Latitude 


Longitude 


53  

54 

56 

56  

57 

58 

59  

60 

61  

62 

63 

64  

65 

66 

67  

68  

69 

70  to  48 


401)3.85'  N. 
40°00.55'  N. 
SQ-SS.IS'  N. 
39"'58.9'N.  . 
40°00.rN.  . 
40nX).5'N.  . 
40'02.0'N.  . 

sg-sg.S'N. . 

40»00.7'N.  . 

39*57.5' N.  . 

39»53.1'N.  . 

39"'52.6'N.  . 

39''53.1'N.  . 

sg^e.gs'  n. 

39''41.15'N. 
39''35.45'  N. 
39<'32.65'  N. 
39»29.75'  N. 


70»28 
70*32 
70*34 
70*38 
70*45 
70*57 
71*01 
71*18 
71*19 
71*20 
71*36 
71*40 
71*42 
71*49 
71*57 
72*02 
72*06 
72*09 


.75'  W. 

.1'W. 

.45' W. 

.65' W. 

.1'W. 

.6'W. 

3'W. 

.4'  W. 

8'W. 

6'W. 

I'W. 

.35' W. 

.7'W. 

o-w. 

.1'W. 
.O'W. 
.1'W. 
.8'W. 


Offshore  Boundary 


Point  to  49 


1 

2 

3 

4 

5 

6 

7 

8 

9  

10  

11  

12  

13  

14  

15  

16  

21  

24  

25  

26  

27  

28  

29  

30 

31  

32  

33  

34  

35  

36  

37  

38  

39  

40 

41  

42  

43  „ 

44  

45  

46  

47  

48  to  70 


Latitude 


39*59.3' N.  . 
39*58.85'  N. 
39*59.3' N.  . 
39*58.1' N.  . 
39*57.0' N.  . 
39*57.55'  N. 
39*57.5' N.  . 
39*57.1' N.  . 
39*57.65'  N. 
39*58.58'  N. 
40*00.65'  N. 
40*02.2' N.  . 
40*01.0' N.  . 
39*58.58'  N. 
39*57.05'  N. 
39*56.42'  N. 
39*58.15' N. 
39*58.3' N.  . 
39*58.1' N.  . 
39*58.05'  N. 
39*58.4' N.  . 
39*59.8' N.  . 
39*58.2' N.  . 
39*57.45'  N. 
39*57.2' N.  . 
39*56.3' N.  . 
39*51 .4' N.  . 
39*51.75' N. 
39*50.05'  N. 
39*50.0' N.  . 
39*48.95'  N. 
39*46.6' N.  . 
39*43.5' N.  . 
39*41.3' N.  . 
39*39.0' N.  . 
39*36.72'  N. 
39*35.15' N. 
39*34.5' N.  . 
39*32.2' N.  . 
39*32.15' N. 
39*28.5' N.  . 
39*29.0' N.  . 


Longitude 


70*14.0'  W. 
70*1 5.2' W. 
70*18.4' W. 
70*19.4' W. 
70*19.85' W. 
70*21 .25'  W. 
70*22.8'  W. 
70*25.4'  W. 
70*27.05'  W. 
70*27.7'  W. 
70*28.8'  W. 
70*29.15' W. 
70*30.2'  W. 
70*31 .85'  W. 
70*34.35'  W. 
70*36.8'  W. 
70*48.0'  W. 
70*51.1' W. 
70*5225'  W. 
70*53.55'  W. 
70*59.6'  W. 
71  "01 .05' W. 
71*05.85' W. 
71*12.15' W. 
71*15.0' W. 
71*18.95' W. 
71*36.1' W. 
71*41 .5' W. 
71*42.5' W. 
71*45.0' W. 
71*46.05' W. 
71*46.1' W. 
71*49.4' W. 
71*55.0' W. 
71*55.6' W. 
71*5825' W. 
71*58.55' W. 
72*00.75'  W. 
72*0225'  W. 
72*04.1' W. 
72*06.5'  W. 
72*09.25'  W. 


(d)  Restricted  Gear  Area  ///.—{I) 
Duration. — (i)  Mobile  Gear.  From  June 


16  through  November  26,  no  fishing 
vessel  with  mobile  gear  or  person  on  a 


fishing  vessel  with  mobile  gear  may 
fish,  or  be,  in  Restricted  Gear  Area  III  (as 
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defined  in  paAgraph  (d)(2)  of  this 
section)  unle&i  transiting.  Vessels  may 
transit  this  area  provided  that  all  mobile 
gear  is  on  boaid  the  vessel  while  inside 
the  area. 

(ii)  Lobster  trap  gear.  From  January  1 
through  Aprillso,  no  fishing  vessel  with 
lobster  trap  ge^u"  or  person  on  a  fishing 
vessel  with  lobster  trap  gear  may  fish, 
and  no  lobsteit  trap  gear  may  be 
deployed  or  remain,  in  Restricted  Gear 


Area  III  as  defined  in  paragraph  (d)(2)  of 
this  section. 

(2)  Definition  of  Restricted  Gear  Area 
III.  Restricted  Gear  Area  III  is  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Inshore  Boundary 


Inshore  Boundary — Continued 


49  

50 

51  

52  

53  

54  

55  

56  

57  

58  

59  

60  

61  

62  

63  

64  

65  

66  

67  

68  

69  

70  to  192 


Point  to  49 

Latitude 

Longitude 

182  

40'05.6'  N. 
40°06.5'  N. 

70"'17.7'W. 

183  

70°40.05'  W. 

Point  to  49 

Latitude 

Longitude 

184  

40''11.05'N. 
40''12.75'  N. 
40'"10.7'N. 
39''57.9'  N. 
39»55.6'  N. 
39°55.85'  N. 
39»53.75'  N. 
39'"47.2'  N. 
39''33.65'  N. 

70''45.8'  W. 

185  

70''55.05'  W. 

186  

71  "1 0.25' W. 

187  

188  

71  •28.7' W. 
71  "41. 2' W. 

189  

71  "45.0' W. 

190  

71  "52.25' W. 

191   

72001 .6' W. 

192  to  70  .... 

72»15.0'W. 

Offshore  Boundary 


Point  to  182 


Latitude 


401)2.75'  N. 
401X).7'N.  . 
39''59.8'  N.  . 
39''59.75'  N. 
40''03.85'  N. 
40000.55'  N. 
39059.15'  N. 
39058.9' N.  . 
40o00.1'N.  . 
40000.5'N.  . 
40*02.0' N.  . 
39059.3' N.  . 
40o00.7'N.  . 
39057.5'  N.  . 
39053.1 'N.  . 
39052.6' N.  . 
39053.1' N.  . 
39*46.95'  N. 
39*41.15' N. 
39035.45'  N. 
39032.66'  N. 
39*29.75'  N. 


Longitude 


70*16. 
70*18. 
70*21. 
70O25. 
70O28. 
70*32. 
70*34. 
70*38. 
70*45. 
70*57. 
71*01. 
71*18. 
71*19. 
71*20. 
71*36. 
71*40, 
71*42 
71*49 
71057 
72O02 
72*06 
72*09 


1'W. 

6'W. 

75' W. 

5'W. 

75'  W. 

1'W. 

45'  W. 

65' W. 

,1'W. 

6'W. 

3'W. 

4'W. 

.8'W. 

,6'W. 

I'W. 

.35' W. 

.7'W. 

.o-w. 

.1'W. 
.CW. 
.1'W. 
.8'W. 


(e)  Restrictt  d  Gear  Area  TV.— (1) 
Duration  for  Mobile  Gear.  From  June  16 
through  September  30,  no  fishing  vessel 
with  mobile  gpar  or  person  on  a  fishing 
vessel  with  mpbile  gear  may  fish,  or  be, 
in  Restricted  Gear  Area  IV  (as  defined  in 
paragraph  (e)(2)  of  this  section)  unless 
transiting.  Ve»sels  may  transit  this  area 
provided  that,  all  mobile  gear  is  on  board 
the  vessel  wh^le  inside  the  area. 

(2)  Definition  of  Restricted  Gear  Area 
IV.  Restricted  Gear  Area  IV  is  defined  by 
straight  lines  Connecting  the  following 
points  in  the  Order  stated: 

INSHORE  Boundary 


Inshore  Boundary — Continued 


Offshore  Boundary — Continued 


Point 

Latitude 

Longitude 

195  

40*14.00- N. 
40014.30- N. 
40*05.50'  N. 
39*57.30-  N. 
40°00.40-  N. 

69*04.70-  W. 

69*05.80'  W. 

197  

69*09.00'  W. 

198 

69*25.10' W. 

199  

69*35.20-  W. 

200  

40001.70- N. 

69*35.40'  W. 

201   

40001.70'N. 

69*37.40-  W. 

202  

40*00.50-  N. 

69*38.80'  W. 

203  ^ 

40°01 .30-  N. 

69*45.00'  W. 

204  

40002.10-  N. 

69*45.00'  W. 

205  

40007.60-  N. 

70*04.50'  W. 

206  to  119  .. 

40*07.80-  N. 

70*09.20-  W. 

Point 


193 
194 


10*13.60-  N. 
lO-ILeCN. 


Latitude 


Longitude 


68*40.60-  W. 
68*53.00'  W. 


Offshore  Boundary 

Point  to  193 

Latitude 

Longitude 

69  

40007.90-  N.  .. 

68036.OO-  W. 

Point  to  193 

Latitude 

1 

Longitude 

70  

71   

72  

73  

74  

75  

76  

40*07.20'  N.  .. 
40*06.90-  N.  .. 
40008.70-  N.  .. 
40*08.10- N.  .. 
40*05.70-  N.  .. 
40*03.60'  N.  .. 
40*03.65'  N.  .. 
40*04.35'  N.  .. 
40*05.20-  N.  .. 
40*05.30-  N.  .. 
401)8.90-  N.  .. 
40*1 1.00- N... 
40*1 1.60- N.  .. 
40*1025-  N.  .. 
40009.75'  N.  .. 
40*08.45'  N.  .. 
40*05.65'  N.  .. 

68°38.40'  W. 
68*46.50'  W. 
68*49.60'  W. 
68*51.00' W. 
68*52.40'  W. 
68*57.20'  W. 
69*00.00'  W. 

77  

/  0     ••••••••■••••■■ 

1  9     ■■■■•••■■•••■•■ 

80  

69*00.50'  W. 
69*00.50-  W. 
69*01.10- W. 
69*01 .75' W. 

81   

82  

83  

69*03.80'  W. 
69*05.40'  W. 
69*04.40-  W. 

Ad 

69*04.15- W. 

oc 

69*03.60'  W. 

86  

69*03.55'  W. 
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Offshore  Boundary— Continued 


Point  to  193 


87  

88  

88  

90  

91  

92  

93  

94  

95  

96  

97  

98  

99  

100  

102  

103  

104  

106  

106  

107  

108  

110  

111   

112  

115  

116  

119  to  206 


Latitude 


40*04.1 0-N.  . 
40*02.65'  N.  . 
40*02.00'  N.  . 
40*02.65'  N.  , 
40*00.05'  N. 
39*57.80'  N. 
39*56.75'  N. 
39*56.50'  N. 
39*56.80'  N. 
39*57.85'  N. 
40*00.65'  N. 
40*00.90' N. 
39*59.15' N. 
39*58.80'  N. 
39*5620'  N. 
39*55.75'  N. 
39*56.70'  N. 
39*57.55'  N. 
39*57.40'  N. 
39*56.90'  N. 
39*58.25'  N. 
39*5920'  N. 
40*00.70'  N. 
40*03.75'  N. 
40*0520' N. 
40*02.45'  N. 
40*02.75'  N. 


Longitude 


69*03.90'  W. 
69*05.60'  W. 
69*08.35'  W. 
69*1 1.15' W. 
69*14.60'  W. 
69*20.35'  W. 
69*24.40'  W. 
69*26.35'  W. 
69*34.10' W. 
69*35.05'  W. 
69*36.50'  W. 
69*37.30'  W. 
69*37.30'  W. 
69*38.45'  W. 
69*40.20'  W. 
69*41.40' W. 
69*53.60'  W. 
69*54.05'  W. 
69*55.90'  W. 
69*57.45'  W. 
70*03.00'  W. 
70*04.90'  W. 
70*08.7'  W. 
70*10.15' W. 
70*10.90' W. 
70*14.1' W. 
70*16.1' W. 


Subpart  C— Egg  Production  Rebuilding 
SclMdule  and  Adaptive  IManagement 
Adjustments 

}at7.30    Purpoee and  scope. 

The  purpoee  cf  this  subpart  is  to 
specify  the  requirements  Eind  adaptive 
area  management  procedures  for 
implementing  the  egg  production 
rebuilding  schedule  for  American 
lobster,  intended  to  eliminate 
overfi^ng  in  all  resoiut:e  areas  and 
rebuild  the  stock. 

f  607.31    Egg  production  rebuilding 
schedule  Lobalsr  Management  Areas. 

(a)  Management  areas.  The  egg 
production  rebuilding  schedule  shall  be 
developed  based  on  the  status  of  stock 
of  American  lobsters  and  management 
ccmsiderations  for  each  of  the  following 
lobster  management  areas  described  and 
defined  in  paragraph  (a)  of  this  section. 

(1)  EEZ  Nearshore  Management  Area 
1.  EEZ  Nearshore  Management  Area  1 
including  state  and  Federal  waters  that 
are  near-sh(»«  in  the  Gulf  of  Maine,  as 
defined  by  the  area  bounded  by  straight 
lines  connecting  the  following  points,  in 
the  order  stated,  and  the  coastliie  of 
Maine,  New  Hampshire,  and 
Massachusetts  to  the  northernmost 
point  oa  Cape  Cod: 


Point 

Latitude 

Longitude 

- 

43*58'  N 

43*41' N 

43*12'  N 

67*22'  W. 

g 

68*00' W. 

C 

69*00' W. 

Point 

Latitude 

Longitude 

D 

E  

G 

42*49'  N 

42*15.5' N 

42*05.5'  N 

69*40'  W. 
69*40'  W. 
70*14' VV. 

(2)  EEZ  Nearshore  Management  Area 
2.  EEZ  Nearshore  Management  Area  2 
including  state  and  Federal  waters  that 
are  near-shore  in  Southern  New 
England,  defined  as  follows: 


(5)  EEZ  Nearshore  Management  Area 
4.  EEZ  Nearshore  Management  Area  4 
including  state  and  Federal  waters  that 
are  near-shore  in  the  northern  Mid- 
Atlantic  area,  defined  by  the  area 
boimded  by  straight  lines  connecting 
the  following  points: 


Point 

Latitude 

Longitude 

H   

41*4^  N 

41*15' N 

41*21 .5' N 

41*10' N 

40*55'  N 

40*27.5'  N 

40*45.5'  N 

41*07' N 

41*06.5'  N 

41»18'30"N. 
41*11'30"N. 

70*00' W. 

1  

J 

70*00- W. 
69*16' W. 

K 

69*06.5'  W. 

L  

68*54' W. 

M  

72*14' W. 

N 

71*34' W. 

0 -... 

P  

71*43' W. 
71*47' W. 

Q 

71*54'30"W. 

R 

71*47'15"W. 

From  point  "R"  along  the  maritime 
boundary  between  Connecticut  and 
Rhode  Island  to  the  coastal  Connecticut/ 
Rhode  Island  boundary  and  then  back  to 
point  "H"  along  the  Rhode  Island  and 
Massachusetts  coast. 

(3)  Area  2/3  Overlap.  In  the  southern 
New  Engluid  area,  there  shall  be  an  area 
of  overlap  between  Area  2  tmd  Area  3, 
defined  as  follows: 


Point 

Latitude 

Longitude 

K 

L  ;.. 

M  

N 

41*10- N 

40*55'  N 

40*27.5'  N 

40*45.5'  N 

69*06.5'  W. 
68*54'  W. 
72*14' W. 
71*34' W. 

(4)  EEZ  Offshore  Management  Area  3. 
EEZ  Offehore  Management  Area  3 
comprises  entirely  Federal  waters 
defined  by  the  area  bounded  by  straight 
lines  connecting  the  following  pcwnts,  in 
the  order  stated: 


roim 


A  ... 
B  ... 
C... 
D... 
E  ... 
F  ... 
K  ... 
N  ... 
M  .. 
U  ... 

V  .. 
X  .. 

Y  .. 
Z  .. 
ZA 
ZB 
ZC 


Latitude 


43*58'  N. 
43*41' N. 
43*12.5'  N. 
42*49-  N. 
42*15.5'  N. 
42*10*  N. 
41*10' N. 
40*45.5'  N. 
40*27.5'  N. 
40*12.5'  N. 
39*50- N. 
38*39.5'  N. 
38*12-  N. 
37*12- N. 
35*34' N. 
35*14.5'  N. 
35*14.5'  N. 


Longitude 


67*22'  W. 
68*00' W. 
69*00' W. 
69*40'  W. 
69*40'  W. 
69*56'  W. 
69*06.5'  W. 
71*34' W. 
72*14' W. 
72*48.5'  W. 
73*01' W. 
73*40*  W. 
73*55'  W. 
74*44'  W. 
74*51' W. 
75*31' W. 
71*24' W. 


From  point  "ZC"  along  the  seaward  EEZ 
boimdary  to  point  "A". 


Point 

Latitude 

Longitude 

M  .- 

40*27.5'  N. 
40*45.5'  N. 
41*07'  N. 
41*06.5' N. 
40*58' N. 
41*00.5'  N. 

72*14' W. 

N 

0 

P 

S 

T  

71*34'  W. 
71*43' W. 
71*47' W. 
72*00'W. 
72*00' W. 

From  Point  "V,  along  the 
Jersey  coast  to  Point  "W' 


New  Yofk/New 


w 

V  

u 

39*50' N. 
39*50' N. 
40*12.5' N. 

74*09' W. 
73*01' W. 
72*48.5'  W. 

From  Point  "U"  back  to  Point  "M". 

(6)  EEZ  Nearshore  Management  Area 
5.  EEZ  Nearshore  Management  Area  5 
including  state  and  Federal  waters  that 
are  near-shore  in  the  southern  Mid- 
Atlantic  area,  defined  by  the  area 
bounded  by  straight  lines  connecting 
the  following  points,  in  the  order  stated: 


Point 

Latitude 

Longitude 

W 

39*50' N. 

74*09'  W. 

V    

39*50' N. 
38*39.5'  N. 

73*01' W. 

X  

73*4^  W. 

Y  

38*12' N. 

73*55'  W. 

Z  

37*12' N. 

74*44'  W. 

ZA  

35*34' N. 

74*51' W. 

ZB 

35*14.5'  N. 

75*31' W. 

From  Point  "ZB"  along  the  coasts  of 
North  Carolina,  Virginia,  Maryland, 
Delaware,  New  jersey  back  to  Point 
"W". 

(7)  EEZ  Nearshore  Management  Area 
6.  The  EEZ  Nearshore  Management  Area 
6  includes  New  York  and  Connecticut 
state  waters  specified  as  follows: 


T  

S 

41*00.5' N. 
40*58' N. 

72*00' W. 
^2nX)'W. 

Frran  Point  "S",  boundary  follows  the  3 
mile  limit  of  New  York  as  it  curves 
around  Montauk  Point  to  Point  "P" 

P 

Q 

R 

41*06.5'  N. 
41*18'30"N. 
41*11*30"  N. 

71*47' W. 
71*54-30"  W. 
71*47'15"W. 

From  point  "R",  along  the  maritime 
boundary  between  Connecticut  and 
Rhode  Island  to  the  coast;  then  west 
along  the  coast  of  Connecticut  to  the 
western  entrance  of  Long  Island  Sound; 
then  east  along  the  New  York  coast  of 
Long  Island  Sound  and  back  to  Point 

t*'T*tt 

(8)  EEZ  Nearshore  Outer  Cape  Lobster 
Management  Area.  EEZ  Nearshore 
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Outer  Cape  Lobster  Management  Area 
including  state  and  Federal  waters  off 
Cape  Cod,  speci^ed  as  follows: 


Point 

latitude 

Longitude 

F  

G 

H 

1  

42-10- N. 
42*  )5.5'  N. 

41''I5'N. 
41''>1.5'N. 

©Q'se-  W. 

70»14'  W. 
/(TOCW. 
ZO^OCW. 

J 

69»16'W. 

From  Point  "J"  dlong  the  outer  Cape 
Cod  coast  to  Poiit  "F". 

(9)  NMFS  may,  consistent  with 
§  697.36,  implen)ent  management 
measiu«s  necesskry  for  each 
management  area,  in  order  to  end 
overfishing  and  rebuild  stocks  of 
American  lobste^. 

(b)  (Reserved)  i 

f  M7.32    Management  area  designations. 

(a)  Managemetit  area  designations  for 
vessels  fishing  with  traps.  (1)  Each 
owner  of  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
or  CPH  which  fiihes  with  traps  capable 
of  catching  American  lobster  must 
complete  a  lobster  management  area 
designation  and  ^ap  program 
application  formland  declare  to  NMFS 
in  which  managament  areas  described 
in  §  697.31(a)  thq  vessel  intends  to  fish. 
The  Regional  Administrator  will  notify 
the  applicant  of  ^ny  deficiency  in  the 
application  pursuant  to  this  section.  It 
shall  be  unlawful  to  retain  on  board, 
land,  or  possess  American  lobster  until 
the  application  ii  complete  and  the 
designation  certificate  is  issued. 

(2)  A  lobster  designation  certificate 
will  indicate  which  lobster  management 
area  or  areas  the  Vessel  has  elected. 

(3)  Vessels  issued  a  designation 
certificate  electing  to  fish  in  any  or  all 
of  the  lobster  EEZ  Nearshore 
Management  Arqas  (Area  1 ,  Outer  Cape 
Lobster  Managen|ent  Area,  Area  2,  Area 
4,  Area  5,  or  Aref  6)  regardless  of 
whether  the  vessel  has  changed 
ownership  after  election,  are  prohibited 
from:  I 

(i)  Fishing  for.  landing  from,  or 
possessing  lobstor  in,  unless  in 
continuous  transit,  the  lobster  E£Z 
Offshore  Management  Area  3. 

(ii)  Changing  t)ie  elected  management 
area  designation  to  the  EEZ  Offshore 
Management  Ar*  3. 

(iii)  Changing  the  elected  EEZ 
Nearshore  Management  Area 
designation  for  tie  remainder  of  the 
fishing  year  in  which  the  EEZ  Nearshore 
Management  Area  designation  was 
elected. 

(4)  A  vessel  issued  a  designation 
certificate  electing  more  than  one  EEZ 
Nearshore  Management  Area  (Area  1, 
Outer  Cape  Lobster  Management  Area, 


Area  2,  Area  4,  Area  5,  or  Area  6)  and/ 
or  the  Area  %  Overlap  must  abide  by 
the  most  restrictive  management 
measures  in  effect  for  the  areas  elected 
for  the  entire  fishing  year. 

(5)  Vessels  issued  a  designation 
certificate  electing  any  of  the  EEZ 
Nearshore  Management  Area 
designations  (Area  1 ,  Outer  Cape 
Lobster  Management  Area,  Area  2,  Area 
4,  Area  5,  or  Area  6)  or  the  Area  % 
Overlap  are  subject  to  trap  allocation 
requirements  established  in  §697.33  (a) 
and  (b)  and  subject  to  trap  tag  allocation 
requirements  established  in  §697.34. 

(6)  Vessels  issued  a  designation 
certificate  electing  the  lobster  EEZ 
Offshore  Management  Area  3  regardless 
of  whether  the  vessel  changes 
ownership  after  election,  are  prohibited 
from: 

(i)  Fishing  for,  landing  from,  or 
possessing  lobsters  in,  unless  in 
continuous  transit,  any  of  the  lobster 
EEZ  Nearshore  Management  Areas  (Area 
1,  Outer  Cape  Lobster  Management 
Area,  Area  2,  Area  4,  Area  5,  or  Area  6), 
or; 

(ii)  Changing  the  elected  management 
area  designation  for  the  duration  of  the 
fishing  year  in  which  the  EEZ  Offshore 
Management  Area  3  was  elected. 

(7)  A  vessel  issued  a  designation 
certificate  electing  the  lobster  EEZ 
Offshore  Management  Area  3  may  elect 
to  change  to  the  lobster  EEZ  Nearshore 
Management  Areas  (Area  1 ,  Outer  Cape 
Lobster  Management  Area,  Area  2,  Area 
4,  Area  5,  or  Area  6)  during  the  annual 
permit  renewal  process,  but  once  the 
vessel  is  issued  a  designation  certificate 
in  any  of  the  EEZ  Nearshore 
Management  Areas  (Area  1,  Outer  Cape 
Lobster  Management  Area,  Area  2,  Area 
4,  Area  5,  or  Area  6),  regardless  of 
whether  the  vessel  changes  ownership 
after  election,  the  vessel  is  prohibited 
from: 

(i)  Fishing  for,  landing  from,  or 
possessing  lobster  in  the  EEZ  Offshore 
Management  Area  3,  for  that  fishing 
year  or; 

(ii)  Changing  the  elected  management 
area  designation  to  the  EEZ  Offshore 
Management  Area  3  for  any  subsequent 
fishing  year. 

(8)  Vessels  issued  a  designation 
certificate  electing  the  EEZ  Offshore 
Management  Area  3  shall  be  subject  to 
trap  allocation  requirements  established 
in  §  697.33  (c)  and  (d)  and  subject  to 
trap  tag  allocation  requirements 
established  in  §  697.34  for  the  entire 
fishing  year,  regardless  of  whether  the 
vessel  changes  ownership  after  election. 

(9)  A  vessel  issued  a  designation 
certificate  electing  the  EEZ  Offshore 
Management  Area  3  and  the  Area  % 
Overlap  must  abide  by  the  most 


restrictive  management  measures  in 
effect  for  the  areas  elected  for  the  entire 
fishing  year,  regardless  of  whether  the 
vessel  changes  ownership  after  election. 

(10)  If  a  vessel  is  bought,  sold,  or 
otherwise  transferred,  the  management 
eirea  designation(s)  transfer  with  the 
vessel. 

(b)  [Reserved] 

§  697.33    Trap  allocations. 

(a)  Beginning  on  May  1. 1999,  it  shall 
be  unlawful  for  vessels  issued  a 
designation  certificate  electing  to  fish  in 
any  EEZ  Nearshore  Management  Area 
(Area  1 ,  Outer  Cape  Lobster 
Management  Area,  Area  2,  Area  4,  Area 
5,  or  Area  6)  or  the  Area  Va  Overlap  to 
fish  with,  deploy  in,  possess  in,  or  haul 
back  from  such  area  more  than  1,000 
traps. 

(b)  Beginning  on  May  1,  2000,  it  shall 
be  unlawful  for  vessels  issued  a 
designation  certificate  electing  to  fish  in 
any  EEZ  Nearshore  Management  Area 
(Area  1,  Outer  Cape  Lobster 
Management  Area,  Area  2,  Area  % 
Overlap,  Area  4,  Area  5,  or  Area  6)  or 
the  Area  '/a  Overlap  to  fish  with,  deploy 
in,  possess  in,  or  haul  back  from  such 
area  more  than  800  traps. 

(c)  Beginning  on  May  1,  1999,  it  shall 
be  unlawful  for  vessels  issued  a 
designation  certificate  electing  to  fish  in 
the  ^Z  Offshore  Management  Area  3 
to: 

(1)  Fish  with,  deploy  in,  possess  in,  or 
haul  back  from  such  area  more  than 
2,000  traps. 

(2)  Fish  with,  deploy  in,  or  haul  back 
traps  in  any  EEZ  Nearshore 
Management  Area  (Area  1,  Outer  Cape 
Lobster  Management  Area,  Area  2,  Area 
4,  Area  5,  or  Area  6)  or  state  waters. 

(d)  Beginning  on  May  1 ,  2000,  it  shall 
be  unlawful  for  vessels  issued  a 
designation  certificate  electing  to  fish  in 
the  EEZ  Offshore  Management  Area  3 
to: 

(1)  Fish  with,  deploy  in,  possess  in,  or 
haul  back  from  such  area  more  than 
1,800  traps. 

(2)  Fish  with,  deploy  in,  or  haul  back 
traps  in  any  EEZ  Nearshore 
Management  Area  (Area  1,  Outer  Cape 
Lobster  Management  Area,  Area  2,  Area 
4,  Area  5,  or  Area  6)  or  state  waters. 

(e)  On-shore  trap  count.  When 
requested  by  an  authorized  officer, 
vessel  owners  must  display  lobsters 
traps  for  an  on-shore  count  to  verify  the 
amount  of  lobster  traps  being  fished  in 
compliance  with  this  section.  ' 

§  697.34    Trap  tag  allocations. 

(a)  A  permit  holder  letter  will  be  sent 
to  all  eligible  Federal  limited  access 
American  lobster  vessels  informing 
them  of  the  costs  associated  with  the 
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tagging  requirement  and  directions  for 
obtaining  tags. 

(1)  Eacn  owner  of  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  that  fishes  with  traps  capable  of 
catching  American  lobster  must 
complete  a  lobster  management  area 
designation  and  trap  program 
appUcation  form,  indicate  the  number  of 
lobster  trap  tags  that  they  are  requesting, 
and  include  a  check  for  the  cost  of  the 
tags.  The  Regional  Administrator  will 
notify  the  applicant  of  any  deficiency  in 
the  application  pursuant  to  this  section. 
It  shall  be  unlawful  to  fish  for,  retain  on 
board,  land,  or  possess  American  lobster 
xmtll  the  appUcation  is  complete  and 
the  permit  is  issued. 

(2)  The  Regional  Administrator  may, 
by  agreement  with  state  agencies,  permit 
trap  tags  issued  by  those  agencies  to  fish 
for  lobster  in  the  FEZ  in  heu  of  trap  tags 
required  by  this  part,  provided  that  such 
tagging  programs  accurately  identify 
Federal  limited  access  American  lobster 
permit  holders  who  fish  in  the  FEZ,  and 
that  the  Regional  Administrator  can 
either  individually,  or  in  concert  with 
the  state  agency,  act  to  suspend  the 
permit  or  license  for  FEZ  fishing  for  any 
violation  under  this  part- 

(3)  Alternate  state  FEZ  tagging 
programs  may  be  established  through  an 
appropriate  agreement  between  the 
Regional  Administrator  and  the  state 
concerned,  dependent  upon  state  and 
Federal  enabling  authorities.  The  letter 
of  agreement  will  specify  the 
information  to  be  collected,  how  it  vrill 
be  collected,  and  how  often  it  will  be 
collected  and  provided  to  the  Regional 
Administrator  by  the  alternate  FEZ 
tagging  program.  The  Regional 
Administrator  will,  in  coopteration  with 
the  state,  arrange  for  notification  of  the 
existence  and  terms  of  any  such 
agreements  to  the  affected  persons. 
Persons  intending  to  fish  in  the  FEZ 
should  determine  whether  an  alternate 
FEZ  tagging  program  is  in  force  for  their 
state  before  applying  for  a  Federal 
permit  under  §  697.4. 

(b)  (1)  In  any  fishing  year,  the 
maximimi  number  of  tags  authorized  for 
direct  pvut:hase  by  each  permit  holder 
shall  be  the  applicable  trap  limit 
specified  in  §  697.33  plus  an  additional 
10  percent  to  cover  trap  loss. 

(2)  Lost  tags.  Vessel  owners  or 
operators  are  required  to  report  in 
writing  to  the  Regional  Administrator 
lost,  destroyed,  and  missing  tags  within 
24  hovu«  after  the  tags  have  been 


discovered  lost,  destroyed,  or  missing, 
on  an  official  lobster  trap  tag 
replacement  order  form  signed  by  the 
permit  holder  or  authorized 
representative. 

(3)  Replacement  tags.  Requests  for 
replacement  of  lost  tags  in  excess  of  the 
tag  limit  specified  in  paragraph  (b)(1)  of 
this  section  must  be  submitted  in 
writing  to  the  Regional  Administrator 
on  an  official  lobster  trap  tag 
replacement  order  form,  signed  by  the 
permit  holder  or  authorized 
representative.  The  form  and  request  for 
replacement  tags  will  be  reviewed  by 
the  Regional  Administrator  on  a  case  by 
case  basis  and  a  decision  will  be 
reached  on  the  number  of  replacement 
tags  to  be  issued,  if  any.  A  check  for  the 
cost  of  the  replacement  tags  must  be 
received  before  tags  will  be  re-issued. 

(c)  Effective  May  1. 1999,  it  shall  be 
unlawful  to: 

(1)  Fish  any  lobster  trap  in  Federal 
waters  unless  a  valid  Federal  lobster 
trap  tag  is  permanently  attached  to  the 
trap  bridge  or  central  cross-member. 

(2)  Fail  to  produce,  or  cause  to  be 
produced,  lobster  trap  tags  when 
requested  by  an  authorized  officer. 

(3)  Reproduce,  or  cause  to  be 
reproduced,  lobster  trap  tags  without 
the  written  consent  of  the  Regional 
Administrator. 

(4)  Tag  a  lobster  trap  with,  or  use,  a 
lobster  trap  tag  that  has  been  reported 
lost,  missing,  destroyed,  or  issued  to 
another  vessel. 

(5)  Sell,  transfer,  or  give  away  lobster 
trap  tags  that  have  been  reported  lost, 
missing,  destroyed,  or  issued  to  another 
vessel. 

§  897.35    Non-trap  harvest  restrtottons. 

(a)  Non-trap  trap  landing  limits.  In 
addition  to  the  prohibitions  set  forth  in 
§600.725  of  this  chapter,  it  is  imlawful 
for  a  vessel  that  takes  lobster  on  a 
fishing  trip  in  the  FEZ  by  a  method 
other  than  traps  to  possess,  retain  on 
board,  or  land,  in  excess  of  100  lobsters, 
for  each  lobster  day-at-sea  or  part  of  a 
lobster  day-at-sea,  up  to  a  maximum  of 
500  lobsters  for  any  one  trip,  unless 
otherwise  restricted  by  §  648.80(a)(3)(i), 
§648.80{a)(4)(i)(A),  (a)(8)(i),  (a)(9)(i)(D), 
(a)(12)(i)(A),  (a)(13)(i)(A),  or  (b)(3)(ii)  of 
this  chapter. 

(b)  All  persons  that  take  lobsters  on  a 
fishing  trip  in  the  EEZ  are  prohibited 
from  transferring  or  attempting  to 
transfer  American  lobster  fi-om  one 
vessel  to  another  vessel. 


(c)  Any  vessel  on  a  fishing  trip  in  the 
EEZ  that  takes  lobster  by  a  method  other 
than  traps  may  not  possess  on  board, 
deploy,  fish  with,  or  haul  back  traps. 

S  997.36    Adjustment  to  management 
measures. 

(a)  On  or  before  February  15,  2001, 
and  annually  on  or  before  February  15, 
thereafter,  NMFS  may,  after 
consultation  with  the  Commission,  file 
with  the  Office  of  Federal  Register  for 
publication  of  a  proposed  rule  to 
implement  additional  or  different 
management  measures  for  Federal 
waters  in  any  of  the  management  areas 
specified  in  §  697.31(a)  if  it  is 
determined  such  measures  are  necessary 
to  achieve  or  be  compatible  with  ISFMP 
objectives,  or  the  ISFMP,  to  be 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act,  or  to  meet 
overfishing  and  rebuilding  requirements 
of  the  Magnuson-Stevens  Act.  These 
management  measures  may  include,  but 
are  not  limited  to,  continued  reductions 
of  fishing  effort  or  numbers  of  traps, 
increases  in  minimum  or  maximum 
size,  increases  in  the  escape  vent  size, 
decreases  in  the  lobster  trap  size,  closed 
areas,  closed  seasons,  landing  limits, 
trip  limits  and  other  management  area- 
specific  measures  as  may  be  identified 
and  recommended  by  the  Commission 
prior  to  Etecember  1  of  the  previous 
year.  After  considering  comment,  NMFS 
shall  file  with  the  Office  of  Federal 
Register  for  publication  of  a  final  rule  to 
implement  any  such  measures. 

(b)  At  any  other  time,  NMFS  may  file 
with  the  Office  of  Federal  Register  for 
publication  of  a  proposed  rule,  after 
consultation  with  the  Commission,  to 
implement  any  additional  or  different 
management  measures  in  order  to 
achieve  ISFMP  objectives  or  be 
consistent  or  compatible  with 
Commission  measures  or 
recommendations.  After  considering 
public  comments,  NMFS  may  file  with 
the  Office  of  Federal  Register  for 
publication  of  a  final  rule  to  implement 
any  such  measures. 

(c)  Notwithstanding  other  provisions 
of  this  part,  NMFS  may  publish  any 
additional  or  different  management 
measures  as  described  herein  without 
prior  public  comment,  pursuant  to  and 
consistent  with  5  U.S.C.  553. 

[PR  Doc.  99-835  Filed  1-11-99;  3:35  pm] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Proposed 
Funding  Priorities  for  Fiscal  Years 
1999-2000  for  Certain  Centers 

AGENCY:  Depahment  of  Education. 
ACTION:  Notici  of  Proposed  Funding 
Priorities  for  Fiscal  Years  1999-2000  for 
Certain  Centers. 

SUMMARY:  Thel  Secretary  proposes 
funding  priorijties  for  one  Rehabilitation 
Research  and  Training  Center  (RRTC) 
and  two  Rehabilitation  Engineering 
Research  Centjers  (RERCs)  under  the 
National  Instinite  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1999-2000.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need.    . 
These  priorities  are  intended  to  improve 
rehabilitation  services  and  outcomes  for 
individuals  w^th  disabilities. 
DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 
ADDRESSES:  Ajl  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Oonna  Nangle.  U.S. 
Department  of  Education,  600  Maryland 
Avenue,  S.W.j  room  3418,  Switzer 
Building,  Wa^iington,  D.C.  20202-2645. 
Comments  maty  also  be  sent  through  the 
Internet:  comments@ed.gov. 

You  must  include  the  term  "Research 
Centers"  in  the  subject  line  of  your 
electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle»  Telephone:  (202)  205- 
5880.  hidividqals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136.  Internet: 
Donna Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  do^imient  in  an  alternate 
format  (e.g.,  B^Ue,  large  print, 
audiotape,  or  Computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARhr  INFORMATION:  This 
notice  contains  proposed  priorities 
under  the  Disability  and  Rehabilitation 
Research  Proj^s  and  Centers  Program 
for  one  RRTC  related  to  rehabilitation  of 
persons  with  tj-aumatic  brain  injury  and 
two  RERCs  related  to  universal  design 
and  the  built  anvironment,  and 
telecommimicetions  access.  There  are 
references  in  the  proposed  priorities  to 
NIDRR's  Long.Range  Plan  (LRP).  The 
LRP  can  be  accessed  on  the  World  Wide 
Web  at:  http:/Avww.ed.gov/legislationy 
FedRegister/ announcements/ 1 998—4/ 
102698a.html. 

These  propqsed  priorities  support  the 
National  Educ&tion  Goal  that  calls  for 


every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764). 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  the  publication 
of  the  notice  of  final  priorities. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(b)(2)).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procediu-es,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 


Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resoiu'ces  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabiUtation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
gucirdians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  pubfic  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 
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Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Proposed  Priority  1:  Rehabilitation  of 
Persons  With  Tmumatic  Brain  Injury 
(TBI) 

Introduction 

Chapter  Four  of  NIDRR's  proposed 
Long-Range  Plan  (63  FR  57204) 
addresses  research  on  trauma 
rehabilitation,  including  brain  injury.  A 
1998  draft  National  Institute  of  Health's 
Consensus  Development  Conference 
Statement  on  Rehabilitation  of  Persons 
with  TBI  identifies  emotional,  cognitive, 
behavioral,  and  physical  symptoms  of 
TBI  that  affect  the  individuals  with  TBI, 
family,  friends,  cMnmvuiity,  and  society. 
The  repcwt  raises  important  research 
issues  related  to  children,  the  elderly, 
and  persons  who  experience  mild  TBI 
symptoms. 

NK>RR  has  a  long  hist(M7  of  support 
for  research  on  TBI  that  has  focused 
primarily  on  adults  with  moderate  and 
severe  injuries.  This  RRTC  will  address 
the  needs  of  all  age  groups  including 
children  and  the  elderly.  In  addition, 
the  RRTC  vrill  expand  its  focus  to 
include  persons  with  mild  TBI.  For  the 
purpose  of  this  proposed  priority,  mild 
TBI  is  defined  using  the  definition 
developed  in  1991  by  the  Mild  TBI 
Committee  of  the  Head  Injury 
Interdisciplinwy  Special  Interest  Group 
of  the  American  Congress  of 
RehabiUtation  Medicine  definition  (see 
Esselman,  P.  and  Uomoto, )., 
"Classification  of  the  Spectrum  of  Mild 
Tramnatic  Brain  Injury,"  Brain  Injury, 
V(d.  9,  No.  4,  pgs.  417-424, 1995). 

Proposed  Priority 

The  Secretary  proposes  to  establish  an 
RRTC  for  the  purpose  of  developing 
interventions  to  improve  the  functional 
abilities  and  promote  the  independence 
of  persons  with  TBI.  The  RRTC  shall: 

(1)  Develop  and  evaluate 
methodologies  to  assess  the 
epidemiology  and  long  term 
consequences  of  mild  TBI  and  identify 
interventions  for  rehabilitation; 

(2)  Develop  and  evaluate  innovative 
methods  of  diagnosis  and  treatment  of 
the  medical,  psychological,  and 
neurobehavioral  sequelae  of  TBI  across 
all  age  groups; 

(3)  Develop  and  evaluate  innovative 
intervmitions  to  assist  families; 

(4)  E>evelop  and  test  prognostic 
indicators  of  rehabilitation  outcomes 


including  early  predictors  of  functional 
outcomes  for  all  age  groups; 

(5)  Provide  training  on  research 
methodology  and  applied  research 
experience,  and  training  on  knowledge 
gained  from  the  Center's  research 
activities  to  persons  with  disabiUties 
and  their  families,  service  providers, 
and  other  appropriate  parties; 

(6)  Develop  and  disseminate 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties; 

(7)  Involve  individuals  with 
disabilities  and,  if  appropriate,  their 
representatives,  in  planning  and 
implementing  its  lesevch,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

(8)  Conduct  a  state-of-the-science 
conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
miist  be  pubhshed  in  the  fourth  year  of 
the  grant;  and 

(9)  Coordinate  with  other  entities 
carrying  out  related  research  or  training 
activities  including  NIDRR's  grantees  on 
TBI. 

Description  of  Rehabilitation 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by: 

(a)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (1)  solve 
rehabilitation  problems  uid  remove 
environmental  barriers,  and  (2)  study 
new  or  emerging  technologies,  products, 
or  wivirtmments; 

(b)  DemcKistrating  and  disseminating 
(1)  innovative  models  for  the  dehvery  of 
cost-effective  rehabilitation  technology 
services  to  rural  and  urt>an  areas,  and  (2) 
other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(c)  Facihtating  service  delivery 
systems  change  through  (1)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family-centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services,  and  (2)  oth«'  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  v«rith  severe  disabiUties. 

Each  RERC  must  provide  training 
opportimities  to  individuals,  including 
individuals  with  disabiUties,  to  become 


researchers  of  rehabilitation  technology 
and  practitioners  of  rehabilitation 
technology  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountabiUty  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RERC,  NIDRR  vrill  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomi>Ushment. 

Proposed  General  RERC  Requirements 

The  Secretary  proposes  that  the 
following  requirements  apply  to  these 
RERCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  appUcable  selection  criteria  in  the 
peer  review  process.  The  Secretary  is 
interested  in  receiving  comments  on 
these  proposed  requirements: 

The  RERC  must  have  the  capabiUty  to 
design,  build,  and  test  prototype  devices 
and  assist  in  the  transfer  of  successful 
solutions  to  relevant  producticm  and 
service  deUvery  settings.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  disseminate  research 
results  and  other  knowledge  gained 
from  the  Center's  research  and 
development  activities  to  persons  with 
disabilities,  their  representatives, 
disabiUty  organizations,  businesses, 
manufacturers,  professional  journals, 
service  providers,  and  other  interested 
parties. 

The  RERC  must  develop  and  carry  out 
utiUzation  activities  to  successfuUy 
transfer  all  new  and  improved 
technologies  develoi>ed  by  the  RERC  to 
the  marketplace. 

Tlie  RERC  must  involve  individuals 
with  disabiUties  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research, 
development,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RERC  must  conduct  a  state-of- 
the-science  conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  Conference.  The  report 
must  be  pubUshec  in  the  fourth  year  of 
the  grant. 
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The  RERC  mu$t  coordinate  with  other 
entities  canying  |Out  related  research  or 
training  activitie 

Priorities 

Under  34  CFR!75. 105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  funct  under  this  competition 
only  application^  that  meet  one  of  these 
absolute  prioritiss. 

Proposed  Priority  2:  Universal  Design 
and  the  Built  Enyironment  Introduction 

Chapter  5  of  NkDRR's  Long-Range 
Plan  (63  PR  57207)  discusses  the 
importance  of  in^proving  access  to  the 
built  environment  through  universal 
design.  Universal  design  is  a  process 
whereby  environjments  and  products  are 
designed  with  biiilt-in  flexibility  so  they 
are  usable  by  all  beople,  regardless  of 
age  and  ability,  at  no  additional  cost  to 
the  user.  For  the  purpose  of  this 
priority,  the  built  environment  includes 
pubhc  and  private  buildings,  houses, 
landscapes,  and  tools  and  objects  of 
daily  use  (e.g.,  door  openers, 
environmental  control  systems,  and 
appliances). 

In  order  to  create  envirorunents  that 
are  universal  in  itature,  it  is  necessary 
to  have  a  database  of  physical 
measurements  of  the  human  body  (i.e., 
anthropometric  data)  that  includes 
persons  with  disibilities.  There  is  a 
need  for  more  anthropometric  data  on 
persons  with  disabilities.  A  1996  report 
from  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Bqard)  concluded  that 
research  was  needed  regarding  how 
people  with  disabilities  access  toilet  and 
bathing  facilities]  NIDRR  expects  this 
RERC  to  develop  a  prototype 
anthropometric  database  that  can  be 
used  to  create  universally  designed 
toileting  facihties  and  adapted  for  the 
development  of  other  anthropometric 
databases  for  persons  with  disabilities. 

Proposed  Priority 

The  Secretary  proposes  to  establish  an 
RERC  on  universal  design  and  the  built 
environment  to  advance  the  field  of 
universal  design  knd  improve  the 
accessibility  of  the  built  environment. 
The  RERC  must:  ' 

(1)  Develop  an0  evaluate  universally 
designed  plans  aid  products  for  the 
built  environment; 

(2)  Develop  a  prototype 
anthropometric  c^tabase,  both  static  and 
dynamic,  of  pers(ins  with  disabilities, 
including  those  who  use  manual  or 
powered  wheelchairs,  to  access  and  use 
toilet  and  bathing  facilities; 


(3)  Identify,  develop  and  evaluate 
strategies  for  promoting  adoption  of 
universal  design  in  the  building  and 
product  manufacturing  industries,  and 
design  and  architecture  curricula;  and 

(4)  Serve  as  a  national  information 
resource  on  universal  design  standards, 
plans,  building  products,  fiinding 
sources,  and  performance  evaluations 
for  designers,  builders  and 
manufacturers. 

In  carrying  out  these  purposes,  the 
RERC  must  coordinate  on  activities  of 
mutual  interest  with  the  RERCs  on 
Telecommunications  Access  and 
Information  Technologies  Access,  and 
the  Access  Board. 

Proposed  Priority  3: 
Telecommunications  Access 

Introduction 

Chapter  5  of  NIDRR's  Long-Range 
Plan  (63  FR  57207)  discusses  the 
importance  of  telecommunications 
accessibility  and  the  need  for  continued 
research  and  development.  For  the 
purpose  of  this  priority, 
telecommunications  systems  and 
products  include,  but  eire  not  limited  to, 
wireless  communication  technologies, 
networks,  multimedia  conferencing 
systems,  and  software  supporting  these 
technologies,  products,  and  systems. 

The  RERC  on  Telecommimications 
Access  faces  the  challenge  of  promoting 
access  to  a  highly  dynamic  field.  In 
order  to  keep  pace  with  developments 
in  the  field,  NIDRR  expects  this  RERC 
to  undertake  its  research  and 
development  activities  in  close 
collaboration  with  private  industry  as 
well  as  with  public  entities  that  regulate 
the  telecommunications  industry. 
NIDRR  expects  this  RERC  to  contribute 
to  improving  the  employment  status  of 
persons  with  disabilities  by  providing 
employers  with  technical  assistance  and 
by  providing  persons  with  disabilities 
with  information  to  make  them  better 
consumers. 

Proposed  Priority 

The  Secretary  proposes  to  establish  an 
RERC  on  telecommunications  access  for 
the  purpose  of  developing  technological 
solutions  and  promoting  access  for 
persons  with  disabilities  to  current  and 
emerging  telecommunications  systems 
and  products.  The  RERC  must: 

(1)  Develop  and  evaluate  in 
collaboration  with  industry 
technological  solutions  to  promote 
accessibility  and  universal  design  at  the 
outset  of  the  development  of 
telecommunications  systems  and 
products; 

(2)  Develop  and  disseminate  strategies 
for  integrating  current  accessibility 


features  into  newer  generations  of 
telecommunications  systems  and 
products; 

(3)  Provide  technical  assistance  to 
public  and  private  organizations 
responsible  for  developing  policies, 
guidelines,  and  standards  that  affect  the 
accessibility  of  telecommunications 
technology  products  and  systems, 
including  the  Access  Board  and  the 
Federal  Communications  Commission; 
and 

(4)  Provide  technical  assistance  and 
guidance  to  individuals  with  disabilities 
and  employers  on  accessibility  issues 
affecting  current  telecommunications 
systems  and  products. 

In  carrying  out  these  purposes,  the 
RERC  must  coordinate  on  activities  of 
mutual  interest  with  the  RERCs  on 
Information  Technology  Access, 
Telerehabilitation,  Hearing 
Enhancement,  Blindness  and  Low 
Vision,  and  Universal  Design  and  the 
Built  Environment. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
(202)  512-1530  or,  toll  fi^e  at  1-888- 
293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Aimouncements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Invitation  To  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
Room  3424,  Switzer  Building,  330  C 
Street  S.W.,  Washington,  D.C.,  between 
the  hours  of  9:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 
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Applicable  Program  Regulations:  34 
CFR  Part  350. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B,  Rehabilitation  Research 
and  Training  Centers  and  84.133E, 
Rehabilitation  Engineering  Research  Centers) 

Dated:  January  11, 1999. 
Curtis  L.  Richards, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  99-897  Filed  1-14-99;  8:45  am) 
BiLUNQ  CODE  4000-01-l> 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEl  OPMENT 

[Docket  No.  FR-4409-N-01] 

Notice  Of  Funding  Availability  for  ttie 
Community  DeMelopment  Work  Study 
Program  Fiscal  Year  1999 

AGENCY:  Office 
action:  Notice 
(NOFA). 


of  the  Secretary,  HUD. 
jf  Funding  Availability 


summary:  This  JNOFA  announces  the 
availability  of  approximately  $3.0 
million  for  the  [Community 
Development  V  fork  Study  Program 
(CDWSP). 

Purpose  of  tlie  Program:  To  provide 
assistance  to  eqonomically 
disadvantaged  and  minority  graduate 
students  who  participate  in  community 
development  work  study  programs  and 
are  enrolled  fuD-time  in  a  graduate 
community  building  academic  degree 
program.  I 

Available  Fiwds:  Approximately  $3 
million  from  Fy  1999  appropriations 
(plus  any  additional  funds  recaptured 
from  prior  appropriations). 

Eligible  Applicants:  Institutions  of 
higher  education,  area-wide  planning 
organizations  (APOs),  and  States. 

Application  peadline:  March  19, 
1999.  I 

Matching  Requirements:  None. 

Additional  Information 

Paperwork  Reduction  Act  Statement 

The  informa^on  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  a^d  Budget,  imder  the 
Paperwork  Redaction  Act  of  1995  (44 
U.S.C.  3501-3320)  and  assigned  OMB 
Control  Number  2528-0175.  An  agency 
may  not  condu^  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  vahd  control 
number. 

I.  Application  Due  Date,  Application 
Kits,  and  Technical  Assistance 

Application  0ue  Date:  Your 
completed  application  must  be  received 
at  the  address  Ssted  below  on  March  19, 
1999.  based  on  the  following 
submission  recAiirements. 

Application  Procedures;  Mailed 
Applications.  Your  application  will  be 
considered  as  Qled  on  time  if  it  is 
postmarked  onior  before  12:00  midnight 
on  the  application  due  date  and 
received  at  the  designated  address 
below  on  or  within  ten  (10)  days  of  the 
application  dui » date. 

Applicatiom  Sent  by  Overnight/ 
Express  Mail  L  silvery.  If  your 


application  is  sent  by  overnight  or 
express  mail,  it  will  be  considered  as 
filed  on  time  if  it  is  received  on  or 
before  the  application  due  date,  or  if 
you  submit  documentary  evidence  that 
the  application  was  placed  in  transit 
with  the  overnight  delivery  service  by 
no  later  than  the  specified  application 
due  date. 

Hand  Carried  Applications.  If  you 
hand  carry  your  application  on  or  before 
the  application  due  date,  it  must  be 
brought  to  the  specified  location  and 
room  nimiber  between  the  hours  of  8:45 
am  and  5:15  pm,  Eastern  Standard 
Time.  If  you  hand  carry  your 
application  on  the  application  due  date, 
it  will  be  accepted  in  the  South  Lobby 
of  the  HUD  Headquarters  Building  at  the 
above  address  from  5:15  pm  to  the  12:00 
midnight.  Eastern  Standard  Time. 

Address  for  Submitting  Applications: 
Your  completed  applications  (one 
original  and  two  copies)  must  be 
submitted  to:  Processing  and  Control 
Branch,  Office  of  Community  Plaiuiing 
and  Development,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.  Room  7251, 
Washington,  DC  20410.  When 
submitting  your  application,  you  should 
include  your  name,  mailing  address 
(including  zip  code)  and  telephone 
number  (including  area  code). 

For  Application  Kits,  Further 
Information,  and  Technical  Assistance: 

For  Application  Kits:  You  may  obtain 
an  application  kit  by  calling  HUD  USER 
at  1-800-245-2691.  If  you  have  a 
hearing  or  speech  impairment,  you  may 
call  the  following  TTY  number:  1-800- 
483-2209.  You  may  also  access  the 
application  kit  on  the  Internet  from 
HUD's  web  site  at  www.hud.gov.  When 
requesting  an  application,  you  should 
refer  to  CDWSP  and  include  your  name, 
maiUng  address  (including  zip  code) 
and  telephone  number  (including  area 
code). 

For  Further  Information  and 
Technical  Assistance:  Jane  Karadbil, 
Office  of  University  Partnerships  at 
(202)  708-1537,  ext.  5918.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TTY  number  (202)  708-0770,  or 
the  Federal  Information  Relay  Service  at 
1-800-877-8339.  Other  than  the  "800" 
niunber,  these  nvunbers  are  not  toll-free. 
Ms.  Karadbil  can  also  be  reached  via  the 
Internet  at: 
Jane R. Karadbil@hud.gov. 

II.  Amount  Allocated 

Up  to  $3  million,  plus  any  additional 
funds  recaptured  from  prior 
appropriations. 


III.  Program  Description;  Eligible 
Applicants;  Eligible  Activities  and  Costs 

(A)  Program  Description 

CDWSP  funds  two-year  grants  to 
institutions  of  higher  education,  area- 
wide  planning  organizations,  and  States 
to  provide  assistance  to  economically 
disadvantaged  and  minority  graduate 
students  who  participate  in  a 
community  development  work  study 
program  and  are  enrolled  full-time  in  a 
graduate  conunimity  building  academic 
degree  program.  Grants  will  cover  the 
academic  period  August  1999  through 
August  2001. 

(B)  Eligible  Applicants 

You  must  demonstrate  that  you  are 
eligible  to  apply  for  the  program.  You 
are  an  eUgible  applicant  if  (a)  you  are  an 
instituticm  of  higher  education  offering 
graduate  degrees  in  a  community 
development  academic  program,  (b)  an 
Area-wide  Planning  Organization  (APO) 
applying  on  behalf  of  two  or  more 
eligiWe  institutions  of  higher  education 
located  in  the  same  SMSA  or  non-SMSA 
as  the  APO  («s  a  result  of  a  final  rule 
for  the  program  published  at  24  CFR 
570.415,  institutions  of  higher  education 
are  permitted  to  choose  whether  to 
apply  independently  or  through  an 
APO);  or*(c)  a  State  applying  on  behalf 
of  two  or  more  eligible  institutions  of 
higher  education  located  in  the  State.  If 
a  State  is  approved  for  funding, 
institutions  of  higher  education  located 
in  the  State  are  not  eligible  recipients. 

(C)  Eligible  Activities  and  Costs 

You  may  request  no  more  than 
$15,000  per  year  per  student,  for  a  total 
of  two  years.  The  total  is  broken  down 
as  follows:  an  administrative  allowance 
of  $1,000  per  student  per  year;  a  work 
stipend  of  no  more  than  $9,000  per 
student  per  year;  and  tuition,  fees,  and 
additional  support  of  no  more  than 
$5,000  per  student  per  year. 

rv.  Program  Requirements 

(A)  Statutory  Requirements 

You  must  comply  with  all  statutory 
and  regulatory  requirements  applicable 
to  this  program.  CDWSP  regulations  can 
be  found  at  24  CFR  part  570.415.  Copies 
of  the  regulations  are  included  in  the 
application  kit  and  also  contained  On 
the  HUD  web  site. 

(B)  Eligibility  of  the  Degree  Program 

An  eligible  community  building 
academic  degree  program  includes  but 
is  not  limited  to  graduate  degree 
programs  in  commimity  and  economic 
development,  conununity  planning, 
commimity  m£uiagement,  public 
administration,  public  policy,  urban 
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economics,  urban  management,  and 
urban  planning.  The  term  excludes 
social  and  humanistic  fields  such  as 
law,  economics  (except  for  urban 
economics),  education,  and  history.  The 
term  also  excludes  joint  degree 
programs  except  where  both  joint  degree 
fields  have  the  purpose  and  focus  of 
educating  students  in  community 
building. 

You  are  encouraged  to  contact  Jane 
Karadbil  at  the  above  listed  telephone 
number  if  you  have  any  questions  about 
eligibility  of  a  proposed  degree  program. 

(C)  Affirmative  Fair  Housing  Marketing 

You  are  not  required  to  comply  with 
HUD's  affirmative  fair  housing 
marketing  requirements. 

V.  Application  Selection  Process 

(A)  Two  Types  of  Reviews 

Two  types  of  reviews  wrill  be 
conducted — a  threshold  review  to 
determine  applicant  eligibility  and  a 
rating  based  on  the  selection  criteria  for 
all  applications  that  pass  the  threshold 
review. 

(B)  Threshold  Criteria  for  Funding 
Consideration 

(1)  General  threshold  requirements. 
You  must  meet  the  following  threshold 
requirement  before  an  application  can 
be  evaluated,  rated,  and  ranked: 

(a)  You  must  be  eligible  to  apply  for 
the  program. 

(b)  You  must  comply  with  all  Fair 
Housing  and  civil  rights  laws,  statutes, 
regulations,  and  executive  orders  as 
enumerated  in  24  CFR  §  5.105(a).  If  you 
(i)  have  been  charged  with  a  violation  of 
the  Fair  Housing  Act  by  the  Secretary; 
(ii)  are  the  defendant  in  a  Fair  Housing 
lawsuit  filed  by  the  Department  of 
Justice;  or  (iii)  have  received  a  letter  of 
noncompliance  findings  under  Title  VI 
of  the  Civil  Rights  Act,  Section  504  of 
the  Rehabilitation  Act,  or  section  109  of 
the  Housing  and  Community 
Development  Act,  you  are  not  eligible  to 
apply  for  funding  under  this  NOFA 
\mtil  you  have  resolved  such  charge, 
lawsuit,  or  letter  of  findings  to  the 
satisfaction  of  the  Department. 

(c)  Number  of  students  to  be  assisted. 
You  may  request  funding  for  as  many  as 
five  students,  and  in  no  case,  for  no  less 
than  three  students,  since  work  plan 
and  other  facets  of  the  evaluation  are 
assessed  in  the  context  of  the  number  of 
students  for  whom  funding  is  requested. 
Any  application  containing  a  request  for 
fewer  than  three  or  more  than  five 
students  per  institution,  it  will  be 
disqualified. 

(d)  Eligibility  of  the  Applicant  and  Its 
Proposed  Academic  Degree  Program. 


You  must  demonstrate  that  you  are 
eligible  to  participate  in  the  program,  by 
demonstrating  that  you  are  either  an 
institution  of  higher  education  that 
offers  graduate  degrees  in  at  least  one 
eligible  community  building  academic 
program  or  you  are  an  APO  or  State 
submitting  an  application  on  behalf  of 
such  institutions.  Your  application  must 
also  demonstrate  that  each  institution 
participating  in  your  program  has  the 
faculty  to  carry  out  its  activities  under 
your  program.  Each  work  placement 
agency  must  be  involved  in  community 
building  and  must  be  an  agency  of  a 
State  or  unit  of  local  government,  an 
area-wide  planning  organization,  an 
Indian  tribe,  or  a  private  nonprofit 
organization. 

(e)  Graduation  Rates.  You  must 
maintain  at  least  a  50  percent  rate  of 
graduation  of  students  from  the  FY  1996 
funding  round,  which  covered  school 
years  September  1996  to  September 
1998,  in  order  to  be  eUgible  to 
participate  in  the  current  roimd  of 
CDWSP  funding.  If  you  were  funded 
under  the  FY  1996  CDWSP  funding 
round  and  did  not  maintain  such  a  rate, 
you  will  be  excluded  from  participating 
in  the  FY  1999  funding  round. 

(C)  Factors  for  Award  Used  to  Evaluate 
and  Rate  Applications 

To  review  and  rate  applications,  the 
Department  may  establish  panels 
including  persons  not  currently 
employed  by  HUD  to  obtain  certain 
expertise  and  outside  points  of  view, 
including  views  from  other  Federal 
agencies.  You  will  be  evaluated 
competitively  and  ranked  against  all 
other  applicants  that  have  applied  for 
the  same  funding  program. 

(D)  General  Factors  for  Award  Used  to 
Evaluate  and  Rank  Applications 

The  factors  for  rating  and  ranking 
your  application,  and  maximum  points 
for  each  factor,  are  provided  below.  The 
maximum  number  of  points  for  each 
program  is  100.  The  rating  of  your 
organization  and  staff,  unless  othenvise 
specified,  will  include  any  sub- 
contractors, consultants,  sub-recipients, 
and  members  of  consortia  that  are  firmly 
committed  to  your  project,  to  the  extent 
of  their  participation. 

(1)  Quality  of  the  Academic  Program 

(30  points)  HUD  will  evaluate  the 
quality  of  the  academic  program  you 
offer  (or  in  the  case  of  an  application 
from  an  APO  or  State,  those  offered  by 
the  institutions  included  in  your 
application)  including,  without 
Umitation,  the: 

(i)  Quality  of  your  course  offerings  in 
terms  of  their  depth,  sophistication. 


quality,  and  emphasis  on  appHed 
coursework; 

(ii)  Appropriateness  of  your  course 
offerings  for  preparing  students  for 
careers  in  community  building;  and 

(iii)  Qualifications  of  your  faculty  and 
percentage  of  their  time  devoted  to 
teaching  and  research  in  community 
building. 

(2)  Quality  of  the  Work  Placement 
Assignments 

(15  points)  HUD  will  evaluate  the 
extent  to  which  participating  students 
wrill  receive  a  sufficient  number  and 
variety  of  work  placement  assignments, 
the  assignments  will  provide  practical 
and  useful  experience  to  students 
participating  in  your  program,  and  the 
assignments  will  further  the 
participating  students'  preparation  for 
professional  careers  in  community 
building.  In  applying  this  factor,  HUD 
will  consider  the  quality  in  terms  of 
relevance  to  community  building  and 
variety  of  work  placement  agencies  and 
the  quality  and  variety  of  projects/ 
experiences  at  each  agency  and  overall. 
You  must  have  a  plan  for  rotating 
students  among  work  placement 
agencies.  Students  engaging  in 
community  building  projects  through  an 
institution  of  higher  education  may  do 
so  only  through  a  community  outreach 
center,  which  will  in  that  instance  be 
considered  a  work  placement  agency 
even  if  the  community  building  projects 
are  undertaken  with  or  through  a 
separate  organization  or  entity. 
Accordingly,  students  engaging  in 
community  building  throu^  an 
institution  of  higher  education's 
outreach  center  should  do  so  during 
only  part  of  their  academic  program  and 
should  rotate  to  other  work  placement 
agency  responsibilities  identified  in  the 
CDWSP  regulations. 

(3)  Effectiveness  of  Program 
Administration 

(18  points)  HUD  will  evaluate  the 
degree  to  which  you  will  be  able  to 
coordinate  and  administer  your 
program.  HUD  will  allocate  the 
maximum  points  available  under  this 
criterion  equally  among  the  following 
three  considerations,  except  that  the 
maximum  points  available  under  this 
criterion  will  be  allocated  equally  only 
between  (i)  and  (ii),  where  you  have  not 
previously  administered  a  CDWSP- 
funded  program. 

(i)  The  strength  and  clarity  of  your 
plan  for  placing  CDWSP  students  on 
rotating  work  placement  assignments 
and  for  monitoring  CDWSP  students* 
progress  both  academically  and  in  their 
work  placement  assignments; 
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(ii)  The  degree  to  which  the 
individual  v^ho  will  coordinate  and 
administer  )  our  program  has  clear 
responsibili^,  ample  available  time, 
and  sufficient  authority  to  do  so; 

(iii)  The  effectiveness  of  your  prior 
coordination  and  administration  of  a 
CDWSP-funded  program,  where 
applicable  (including  the  timeUness  and 
completene^  of  your  compliance  with 
CDWSP  reporting  requirements).  In 
addressing  the  timeliness  of  reports,  you 
should  reviefw  your  prior  ODWSP  grant 
agreements  knd  reports  and  compare 
when  reports  were  due  with  when  the 
reports  actually  were  submitted. 

(4)  Demonsttated  Commitment  of  the 
Applicant  ta  Meeting  the  Needs  of 
Economicallv  Disadvantaged  and 
Minority  Students 

(10  points]  HUD  will  evaluate  your 
commitment  to  meeting  the  needs  of 
economically  disadvantaged  and 
minority  stupents  as  demonstrated  by 
your  policiei  and  plans,  and  past  efforts 
and  successes  in,  recruiting,  enrolling 
and  financially  assisting  economically 
disadvantaged  and  minority  students, 
including  th^  provision  of  reasonable 
accommodaljions  for  students  with 
disabilities.  If  you  are  an  APO  or  State, 
HUD  will  consider  the  demonstrated 
commitment  of  each  institution  of 
higher  education  on  whose  behalf  you 
are  applying!  HUD  will  also  consider 
yoiu"  demon$trated  commitment  to 
recruit  and  hire  economically 
disadvantage  and  minority  students. 

(5)  Rates  of  Graduation  (7  points) 
HUD  will  evaluate  the  rates  of  students 
previously  efuolled  in  a  community 
building  academic  degree  program, 
specifically  (jwhere  applicable) 
graduation  r|tes  from  any  previously 
funded  CDWSP  academic  programs  or 
similar  progijams. 

(6)  Extent  tf  Financial  Commitment 
(10  points)  Hud  will  evaluate  yoiu 
commitment  and  ability  to  assure  that 
CDWSP  studjents  will  receive  sufficient 
financial  assistance  above  and  beyond 
the  CDWSP  funding  to  complete  their 
academic  program  in  a  timely  manner 
and  without  working  in  excess  of  20 
hours  a  weeli  during  the  school  year. 
When  addressing  this  issue,  you  should, 
among  other  responsive  information, 
delineate  th^  full  costs  budgeted 
annually  for  b  student,  explain  the  basis 
for  your  budget  and  explain  how  the 
financial  assistance  package  you  will 
offer  to  each  CDWSP  student  will  meet 
that  budget.  You  should  have  an 
adequate  means  of  addressing 
reasonable  vwiations  in  budget  needs 
among  students  and  for  addressing 
emergency  fibancial  needs  of  students. 


(7)  Likelihood  of  Fostering  Students' 
Permanent  Employment  in  Community 
Building  (10  points)  HUD  will  evaluate 
the  extent  to  which  your  proposed 
program  will  lead  participating  students 
directly  and  immediately  to  permanent 
employment  in  community  building,  as 
indicated  by: 

(i)  Your  past  success  in  placing  your 
graduates  (particularly  CDWSP-funded 
and  similar  program  graduates,  where 
applicable)  in  permanent  employment 
in  community  building;  Jind 

(ii)  The  amount  of  faculty/staff  time 
and  resources  you  devote  to  assisting 
students  (particularly  students  in 
CDWSP-funded  and  similar  programs, 
where  applicable)  in  finding  permanent 
employment  in  community  building. 

VI.  Application  Submission 
Requirements 

I  A)  Content  of  Application 

Yoiu  application  should  include  £ui 
original  and  two  copies  of  the  items 
listed  below.  In  order  to  be  able  to 
recycle  paper,  you  should  not  submit 
applications  in  bound  form;  binder  clips 
or  loose  leaf  binders  are  acceptable. 
Also,  please  do  not  use  colored  paper. 

(1)  Transmittal  Letter,  which  must  be 
signed  by  your  Chief  Executive  Officer, 
or  his  or  her  designee.  If  a  designee 
signs,  your  application  must  contain  a 
copy  of  the  official  delegation  of 
signatory  authority.  The  letter  must 
contain  an  assurance  that  you  were  not 
awarded  a  CDWSP  grant  in  Fiscal  Year 
1996  (which  was  to  cover  the  school 
years  August  1996  to  August  1998)  or 
were  awarded  a  Fiscal  Year  1996  grant 
and  had  a  50  percent  or  higher  rate  of 
graduation  of  CDWSP  students  funded 
through  the  grant. 

(2)  Designation  of  your  degree 
program(s)  under  which  students  will 
be  educated. 

(3)  Executive  Summary. 

(4)  Narrative  statement  addressing  the 
Factors  for  Award  in  Section  V  (E)  and 
(F).  No  attachments  are  permitted. 

(5)  Management/Work  Plan. 

(6)  Recipient/Student  Binding 
Agreement.  HUD  does  not  provide  a 
model  or  sample  format  for  this 
document. 

(7)  Recipient/Work  Placement 
Agreement.  HUD  does  not  provide  a 
model  or  sample  format  for  this 
document. 

(8)  Budget.  Using  the  forms  provided 
for  the  August  1999  through  August 
2001  funding  period. 

(9)  Application  for  Federal  Assistance 
(HUD-424). 

(10)  Standard  Form  for  Assurances — 
Non-Construction  Programs  (SF-424B). 

(11)  Drug- Free  Workplace 
Certification  (HUD-50070). 


(12)  Certification  and  Disclosure  Form 
Regarding  Lobbying  (SF-LLL). 

(13)  Applicant/Recipient  Disclosure 
Update  Report  (HUD-2880). 

(14)  Assurance  regarding  the 
applicant's  financial  management 
systems. 

(B)  Final  Selection 

If  your  application  passes  the 
threshold  requirements,  it  will  be  rated 
and  then  ranked  based  on  its  total  score 
on  the  selection  factors.  Your 
application  will  be  considered  for 
selection  based  on  its  rank  order.  HUD 
may  make  awards  out  of  rank  order  to 
achieve  geographic  diversity,  and  may 
provide  assistance  to  support  a  number 
of  students  that  is  less  than  the  number 
requested  under  your  application  or  a 
lower  funding  level  per  student,  in 
order  to  provide  assistance  to  as  many 
highly  ranked  appUcations  as  possible. 

If  there  is  a  tie  in  the  point  scores  of 
two  applications,  the  rank  order  will  be 
determined  by  the  scores  on  the 
selection  factor  entitled  "Quality  of  the 
Academic  Program."  The  application 
with  the  most  points  on  this  factor  will 
be  given  the  higher  rank.  If  there  is  still 
a  tie,  the  rank  order  will  be  determined 
by  the  applicants'  scores  on  the 
selection  factor  entitled  "Effectiveness 
of  program  administration." 

"The  application  with  the  most  points 
for  this  selection  factor  will  be  given  the 
higher  rank. 

If  there  are  insufficient  funds  to  fund 
an  application,  even  if  the  request  is 
reduced  to  the  minimum  number  of 
students  which  could  be  funded  (i.e., 
three  students  per  institution  of  higher 
education),  HLT)  may  select  the  next 
ranked  application  which  would  not 
exceed  the  funding  left  available  and 
still  fund  the  minimum  niunber  of 
students  allowed. 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  geographic  distribution  of  funded 
CDWSPs.  If  HUD  decides  to  use  this 
option,  it  will  do  so  only  if  two  adjacent 
HUD  regions  do  not  yield  at  least  one 
fundable  CDWSP  on  the  basis  of  rank 
order.  If  this  occiu-s,  HUD  will  fund  the 
highest  ranking  applicant  within  the 
two  regions. 

HUD  reserves  the  right  to  reduce  your 
amount  of  funding  in  order  to  fund  as 
many  highly  ranked  applications  as 
possible.  Additionally,  if  funds  remain 
after  funding  the  highest  ranked 
application,  HUD  may  fund  part  of  the 
next  highest  ranking  application  (as 
long  as  it  would  provide  assistance  to 
the  minimum  niunber  of  students 
required  to  be  served)  in  a  given 
program  area.  If  you  turn  down  the 
award  offer,  HUD  will  make  the  same 
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determination  for  the  next  highest- 
ranking  application.  If  funds  remain 
after  all  selections  have  been  made,  the 
remaining  will  be  carried  over  to  the 
next  funding  cycle's  competition. 

(C)  Negotiations 

After  selections  have  been  made,  HUD 
may  require  winners  to  participate  in 
negotiations  to  determine  the  Grant 
Budget.  In  cases  where  HUD  cannot 
successfully  conclude  negotiations,  or 
you  fail  to  provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  to  the  next  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  the  next  highest 
applicant. 

Vn.  Corrections  to  Deficient 
Applications 

After  the  application  due  date,  HUD 
may  not,  consistent  with  24  CFR  part  4, 
subpart  B,  consider  unsolicited 
information  from  you.  HUD  may  contact 
you,  however,  to  clarify  an  item  in  the 
application  or  to  correct  technical 
deficiencies.  You  should  note,  however, 
that  HUD  may  not  seek  a  clarification  of 
items  or  responses  that  improve  the 
substantive  quality  of  your  response  to 
any  eligibility  or  selection  criterion. 
Examples  of  curable  (correctable) 
technical  deficiencies  include  failure  to 
submit  the  proper  certifications  or 
failure  to  submit  your  application 
containing  an  original  signature  by  an 
authorized  official.  In  each  case,  HUD 
will  notify  you  in  writing  by  describing 
the  clarification  or  technical  deficiency. 
HUD  will  notify  you  by  facsimile  or  by 
return  receipt  requested.  You  must 
submit  clarifications  or  corrections  of 
technical  deficiencies  in  accordance 
with  the  information  provided  by  HUD 
within  14  calendar  days  of  the  date  of 
receipt  of  the  HUD  notification.  If  you 
do  not  correct  the  deficiency  within  this 
time  period,  your  application  will  be 
rejected  as  incomplete. 

VIII.  Environmental  Requirements 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321)  and 
no  Finding  of  No  Significant  Impact  is 


needed.  In  addition,  the  provision  of 
assistance  under  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  §  50.19 
(b)(3)  and  (b)(9). 

DC.  Other  Matters 

(A)  Federalism,  Executive  Order  12612 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  This  notice 
merely  invites  applications  from  certain 
institutions  of  higher  education  for 
grants  under  CDWSP  or  HSI-WSP.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order. 

(B)  Prohibition  Against  Lobbying 
Activities 

Applicants  for  funding  under  this 
NOFA  (except  Indian  Housing 
Authorities  established  by  tribal 
governments  exercising  their  sovereign 
powers  with  respect  to  expenditures 
specifically  permitted  by  Federal  law) 
are  subject  to  the  provision  of  Section 
319  of  die  Department  of  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1991,  31  U.S.C.  1352  (the 
Byrd  Amendment)  and  to  the  provisions 
of  the  Lobbying  Disclosure  Act  of  1995, 
P.L.  104-65  (December  19,  1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment,  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
kit. 

The  Lobbying  Disclosure  Act  of  1995, 
P.L.  104-65  (December  19,  1995),  which 
repealed  section  112  of  the  HUD  Reform 
Act  and  resulted  in  elimination  of  the 


regulations  at  24  CFR  part  86.  requires 
all  persons  and  entities  who  lobby 
covered  Executive  or  Legislative  Branch 
officials  to  register  with  the  Secretary  of 
the  Senate  and  the  Clerk  of  the  House 
of  Representatives  and  file  reports 
concerning  their  lobbying  activities. 

(C)  Section  102  of  the  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992.  HUD  pubUshed,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
begiiming  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  vdth  this 
NOFA.  Update  reports  (also  Form  2880) 
vnll  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — ^both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

(D)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
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codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the 
announcen  ent  of  the  selection  of 
successful  1  ipplicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  i  laking  of  funding  decisions 
are  limited  ay  regulations  from 
providing  ajdvance  information  to  jmy 
person  (othfer  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  qr  from  otherwise  giving  any 
applicant  ah  unfair  competitive 
advantage,  persons  who  apply  for 
assistance  ih  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 


Applicants  or  employees  who  have 
ethics-related  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  HUD's 
Ethics  Law  Division  (202)  708-3815 
(voice),  (202)  708-1112  (TTY).  (These 
are  not  toll-free  numbers.)  For  HUD 
employees  who  have  specific  program 
questions,  the  employee  should  contact 
the  appropriate  Field  Office  Counsel  or 
Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

(E)  Catalog  of  Federal  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is:  14.234. 


X.  Authority 

Section  107(c)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.) 
authorizes  CDWSP.  Regulations  for  the 
program  appear  at  24  CFR  570.415. 

Dated:  January  11, 1999. 
Lawrencx  L.  Thompson, 

General  Depu  ty  Assistan  t  Secretary  for  Policy 

Development  and  Research. 

IFR  Doc.  99-947  Filed  1-14-99;  8:45  am] 
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Part  V 

Environmental  Protection 
Agency 

Department  of  the  Interior 

Fish  and  Wildlife  Service 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 
Administration 

Draft  Memorandum  of  Agreement 
Between  the  Environmental  Protection 
Agency,  Fish  and  Wildlife  Service,  and 
National  Marine  Fisheries  Service 
Regarding  Enhanced  Coordination  Under 
the  Clean  Water  Act  and  the  Endangered 
Species  Act;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENt  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[FRL-621»-4]    I 

Draft  Memorandum  of  Agreement 
Between  the  Bnvirorunentai  Protection 
Agency,  Fish  >nd  Wildlife  Service,  and 
National  Mariite  Fisheries  Service 
Regarding  Erthanced  CoordinatJon 
Under  the  Clenn  Water  Act  and  the 
Endangered  Sfsecies  Act 

AGENCIES:  Environmental  Protection 
Agency.  Fish  and  Wildlife  Service, 
Interior,  and  ^^tional  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  and  request  fm 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency,  Fish  and  Wildlife  Service,  and 
National  Marine  Fisheries  Service  are 
publishing  for  jpublic  comment  a  draft 
Memorandum  of  Agreement  describing 
procedures  forj  enhancing  coordination 
regarding  the  Protection  of  endangered 
and  threatened  species  under  section  7 
of  the  Endangered  Species  Act  and  the 
Clean  Water  Act's  Water  Quality 
Standards  andiNational  Pollutant 
Discharge  Elin)ination  System  programs. 
DATES:  Comments  must  be  received  or 
postmarked  byj  midnight  March  16, 
1999.  I 

ADDRESSES:  A4  original  and  4  copies  of 
written  comments  should  be  submitted 
to  W-98-32,  EBA  Comment  Clerk, 
Water  Docket  (^1C4101),  USEPA  401  M 
Street  SW,  Washington,  DC,  20460. 
Commenters  Who  want  EPA  to 
acknowledge  r^eipt  of  their  conmients 
should  enclos^  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  may  also  be 
submitted  elecponically  to  ow- 
docket@epamaSlepa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Electronic  connnents  must  be  identified 
by  docket  number  W-98-32.  Comments 
will  also  be  actepted  on  disks  in  WP 
5.1,  WP  6.1,  or  ASCn  file  format. 

The  record  fpr  this  draft 
Memorandum  of  Agreement  has  been 
established  under  docket  number  W- 
98-32,  and  inc  iudes  supporting 
docimientatioi  as  well  as  printed,  paper 


versions  of  electronic  comments.  The 
record  is  available  for  inspection  from  9 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays  at  the  Water 
Docket,  EB  57,  USEPA  Headquarters, 
401  M  Street,  Washington,  D.C.  For 
access  to  docket  materials,  call  202- 
260-3027  to  schedule  an  appointment. 

FOR  FURTHER  INFORMIATION  CONTACT: 
Barbara  McLeod,  Office  of  Water, 
Environmental  Protection  Agency 
(telephone  202-260-5681);  Margaret 
Lorenz,  Endangered  Species  Division, 
National  Marine  Fisheries  Services 
(telephone  301-713-1401);  or  Richard 
Hannan,  Division  of  Endangered 
Species,  Fish  and  Wildlife  Service 
(telephone  703-358-2171). 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency 
(EPA),  and  the  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  (the  Services,  referring  to  each 
Service  individually  or  jointly,  as 
appropriate),  have  developed  a  draft 
Memorandum  of  Agreement  (MOA,  or 
Agreement)  describing  how  we  will 
cooperate  in  implementing  our 
respective  responsibilities  under  the 
Clean  Water  Act  (CWA)  and  the 
Endangered  Species  Act  (ESA). 
Specifically,  the  draft  MOA  addresses 
the  protection  of  endangered  and 
threatened  species  under  the  Water 
Quality  Standards  and  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  programs  established  by 
sections  303(c)  and  402  of  the  CWA, 
respectively. 

EPA  and  the  Services  believe  that  a 
national  agreement  detailing  bow  these 
programs  protect  an  important 
component  of  the  aquatic 
environment — endangered  and 
threatened  species — will  help  achieve 
the  complementary  goals  of  the  CWA 
and  the  ESA.  Section  101(a)  of  the  CWA 
states  that  the  goal  of  this  Act  is  to 
restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters.  One  important 
indicator  of  biological  integrity  is  the 
extent  to  which  the  waters  provide  for 
the  "protection  and  propagation  of  fish, 
shellfish  and  wildlife."  CWA  section 
101(a)(2).  Conversely,  a  water  body 
whose  quality  is  contributing  to  a 
species'  risk  of  extinction  is  not 
fulfilling  the  CWA's  objectives  or 
meeting  the  objectives  of  the  ESA. 
Paying  attention  to  the  needs  of 
endangered  and  threatened  species  as 
EPA  implements  the  CWA  will  help 
achieve  the  goals  of  the  CWA  as  well  as 
the  ESA's  objective  of  providing  "a 
means  whereby  the  ecosystems  upon 
which  endangered  species  and 


threatened  species  depend  may  be 
conserved.*   *   *"  ESA  2(b). 

In  recent  years,  EPA  and  the  Services 
have  increased  efforts  to  achieve  greater 
integration  of  CWA  and  ESA  programs. 
These  activities  have  included  ESA 
section  7  consultations  on  EPA's  actions 
approving  State  and  Tribal  water  quality 
standards  and  NPDES  permitting 
programs.  These  consultations  have 
generally  been  conducted  by  our 
regional  and  field  offices  on  a  case-by- 
case  basis.  We  have  found,  however, 
that  certain  issues  repeatedly  arise  in 
these  consultations.  These  issues 
include:  the  extent  to  which  water 
quality  criteria  are  protective  of  listed 
species;  the  protection  of  non-aquatic 
wildlife;  the  appropriate  scope  of 
reasonable  and  prudent  measures  for 
minimizing  incidental  take  of  Usted 
species;  research  needs  to  address  areas 
of  uncertainty;  and  interagency 
coordination  with  regard  to  EPA 
oversight  of  NPDES  permits  issued  by 
States  or  Tribes.  A  coordinated  national 
approach  would  help  ensure  an 
appropriate  level  of  protection  for  listed 
species  and  greater  regulatory 
predictability  for  States,  Tribes,  and  the 
public.  Enhanced  cooperation  among 
the  agencies,  by  more  effectively 
ensuring  that  effects  from  pollutants  on 
listed  species  are  addressed  under 
existing  authc»ities,  should  also  help 
avoid  the  need  to  list  new  species  under 
the  ESA  and  facilitate  recovery  of 
species  so  that  they  no  longer  require 
protection  under  the  ESA. 

The  draft  MOA  also  seeks  to  make 
ESA  section  7  consultations  more  timely 
and  efficient.  Some  consultations 
between  the  EPA  and  the  Services  have 
been  protracted  (the  average  water 
quahty  standards  consultation  has,  for 
example,  taken  approximately  eighteen 
months),  consuming  considerable  EPA 
and  Service  resources.  By  providing 
guidance  to  our  field  offices,  enhancing 
coordination,  and  establishing 
procedures  for  resolving  disagreements, 
the  draft  MOA  seeks  to  streamline  the 
consultation  process,  helping  us  and 
interested  parties  that  depend  on  timely 
decision-making  by  the  Federal 
government. 

The  draft  MOA  is  a  procedural 
document  that  addresses  how  EPA  and 
the  Services  intend  to  exercise  our 
existing  statutory  and  regulatory 
authorities  in  a  coordinated  manner.  A 
final  MOA  will  be  guidance  to  our  field 
office  staff  that  does  not  alter,  expand, 
or  substitute  for  applicable  legal 
requirements.  Therefore,  development 
of  the  MOA  is  not  subject  to  the  notice 
and  comment  rule-making  requirements 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  553.  However,  we  believe  that 
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these  procedures  would  benefit  from 
public  input,  and  we  will  consider  all 
public  comments  received  prior  to  the 
date  in  the  DATES  section  above. 

EPA  and  the  Services  have  also  been 
engaged  in  discussions  regarding  the 
development  of  procedures  for 
coordination  with  regard"  to  State/Tribal 
permitting  programs  under  sections  404 
and  405  of  the  CWA,  and  we  plan  to 
continue  our  discussions  in  these  areas. 

I.  Statutory  Background 

Section  7  of  the  ESA  imposes 
substantive  and  procedural  obligations 
on  Federal  agencies.  Section  7(a)(1)  of 
the  ESA  requires  Federal  agencies,  in 
consultation  with  and  with  the 
assistance  of  the  Services,  to  utilize 
their  authorities  to  further  the  purposes 
of  the  ESA  by  carrying  out  programs  for 
the  conservation  of  hsted  threatened 
and  endangered  species.  Section  7(a)(2) 
of  the  ESA  states  that  Federal  agencies 
shall,  in  consultation  with,  and  with  the 
assistance,  of  the  Services,  insure  that 
any  action  authorized,  funded,  or 
carried  out  by  the  agency  is  not  Ukely 
to  jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  that  has  been  designated  as 
critical  for  the  species.  Section  7(a)(4)  of 
the  ESA"  also  requires  that  Federal 
agencies  confer  with  the  Services  on  any 
agency  action  that  is  likely  to  jeopardize 
the  continued  existence  of  any  species 
proposed  for  listing,  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Regulations 
outlining  the  process  for  section  7 
consultation  and  conference  are 
codified  at  50  CFR  part  402. 

The  ESA  also  makes  it  unlawful  for 
any  person  to  "take"  any  fish  or  v^ldlife 
species  that  is  listed  under  the  Act.  ESA 
9(a)(1)(B).  "Take"  is  defined  to  mean  "to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture  or  collect,  or 
to  attempt  to  engage  in  such  conduct." 
16  U.S.C.  1532(19).  However,  the 
Services  may  provide  an  exemption  to 
the  prohibition  on  take  that  is  incidental 
to  otherwise  legal  activity  through  a 
statement  that  is  attached  to  a  biological 
opinion.  The  incidental  take  statement 
specifies  the  terms  and  conditions 
necessary  to  carry  out  reasonable  and 
prudent  measures  that  will  minimize 
the  incidental  take. 

EPA's  authorities  imder  the  water 
quality  standards  and  NPDES  permitting 
programs' are  contained  in  sections 
303(c),  304(a)  and  402  of  the  CWA. 
Under  section  303(c),  the  development 
of  water  quahty  standards  is  primarily 
the  responsibility  of  States  and  Tribes 
qualified  for  treatment  in  the  same 
manner  as  States,  with  EPA  exercising 


an  oversight  role.  Water  quality 
standards  consist  of  three  components: 
(1)  the  designated  uses  of  waters,  which 
can  include  use  for  public  water 
supplies,  propagation  of  fish  and 
wildlife,  recreational,  agricultural, 
industrial  and  other  uses;  (2)  water 
quality  criteria,  expressed  in  niuneric  or 
narrative  form,  reflecting  the  condition 
of  the  water  body  that  is  necessary  to 
protect  its  designated  use,  and  (3)  an 
antidegradation  policy  that  protects 
existing  uses  and  provides  a  mechanism 
for  maintaining  high  water  quality. 
States  and  Tribes  are  required  to  review 
their  standards  every  three  years  and 
any  revisions  or  new  standards  must  be 
submitted  to  EPA  for  approval.  Section 
303(c)  contains  time  frames  for  EPA  to 
review  and  either  approve  or  disapprove 
standards  submitted  by  a  State  or  Tribe, 
and  requires  EPA  to  promulgate  Federal 
standards  to  supersede  disapproved 
State  or  Tribal  standards.  In  addition, 
section  303(c)  authorizes  EPA  to 
promulgate  Federal  standards  whenever 
the  Administrator  determines  that  such 
standards  are  necessary  to  meet  the 
requirements  of  the  CWA.  Regulations 
implementing  section  303(c)  are 
codified  at  40  CFR  part  131. 

Under  section  304(a)  of  the  CWA, 
EPA  from  time  to  time  publishes 
recommended  water  quality  criteria  that 
serve  as  scientific  guidance  for  use  by 
States  or  Tribes  in  establishing  and 
revising  water  quality  standards.  These 
criteria  are  not  enforceable 
requirements,  but  are  recommended 
criteria  levels  that  States  or  Tribes  may 
adopt  as  part  of  their  legally  enforceable 
water  quality  standards.  States  or  Tribes 
may  adopt  other  scientifically 
defensible  criteria  instead  of  EPA's 
recommended  criteria  (see  40  CFR 
131.11(b)). 

The  NPDES  permitting  program  is 
established  by  section  402  of  the  CWA. 
Any  person  that  discharges  a  pollutant 
(other  than  dredged  or  fill  material)  into 
waters  of  the  United  States  from  a  point 
source  must  obtain  an  NPDES  permit. 
See  CWA  section  301(a).  (Dischargers  of 
dredged  or  fill  material  must  obtain  a 
permit  imder  section  404  of  the  CWA 
from  the  Army  Corps  of  Engineers  or  an 
authorized  State.)  EPA  issues  permits 
under  section  402  unless  a  State  or 
Tribe  has  been  approved  by  EPA  to 
administer  the  permitting  program.  Any 
NPDES  permit  must  contain  limitations 
to  reflect  the  application  of  available 
treatment  technologies,  as  well  as  any 
more  stringent  limitations  needed  to 
ensure  compliance  with  water  quahty 
standards.  CWA  301(b).  EPA  has 
promulgated  regulations  governing  the 
administration  of  the  NPDES  program. 
See  40  CFR  parts  122, 124-125. 


The  CWA  authorizes  States  or  Tribes 
to  administer  the  NPDES  program 
provided  the  program  meets  the 
conditions  specified  in  section  402(b)  of 
the  Act  and  EPA  regulations.  See  40 
CFR  part  123.  Currently,  43  States  and 
the  U.S.  Virgin  Islands  have  received 
approval  from  EPA  to  operate  the 
NPDES  program.  Authorized  States  and 
Tribes  are  required  to  maintain  their 
programs  consistent  with  minimum 
statutory  and  regulatory  requirements. 
When  EPA  approves  State  or  Tribal 
authority  to  administer  an  NPDES 
program,  EPA  maintains  oversight 
responsibility,  including  the  authority 
to  review,  comment  on  and,  where  a 
permit  is  "outside  the  guidelines  and 
requirements"  of  the  CWA,  object  to 
State  or  Tribal  draft  permits.  CWA 
section  402(d)(2).  If  EPA  objects  to  a 
State  or  Tribal  permit  and  the  State  or 
Tribe  fails  to  revise  the  permit  to  satisfy 
EPA's  objection,  the  authority  to  issue 
■  the  permit  is  transferred  to  EPA.  Section 
402(c)  of  the  CWA  authorizes  EPA  to 
withdraw  the  State's  or  Tribe's 
permitting  authority  if  EPA  determines 
the  program  is  not  being  administered 
in  accordance  with  the  Act. 

n.  Public  Outreach  and  Comments 
Received  by  EPA  and  the  Services 

EPA  and  the  Services  have  developed 
this  draft  MOA  after  approximately  two 
years  of  discussions.  In  addition,  EPA 
commimicated  with  stakeholders  (e.g.. 
States,  Tribes,  industry  and 
environmental  groups)  about  the  MOA, 
and  gave  copies  of  a  July  31,  1997, 
version  of  the  draft  MOA  to  each  of  the 
50  State  environmental  agencies,  several 
industry  trade  associations, 
environmental  groups  and  any  other 
party  requesting  a  copy.  We  also  invited 
these  parties  to  provide  comments  on 
the  draft  and  received  approximately  90 
comments.  We  recognize  that  other 
interested  parties  may  not  have  had  an 
opportunity  to  provide  comments  to  the 
agencies,  and  therefore  are  providing  an 
opportunity  for  comment  on  this  draft. 
Below  we  have  responded  to  some 
general  concerns  that  were  raised  in 
comments  we  received  to  date.  We  hope 
that  this  discussion  will  help  clarify  the 
purpose  and  intent  of  this  draft,  and 
help  the  pubUc  in  formulating 
comments. 

While  some  commenters  supported 
the  basic  approach  in  the  MOA,  most 
commenters  expressed  concerns  that  the 
draft  MOA  would  significantly  disrupt 
State  CWA  programs  and  undermine 
State  and  Tribal  authorities  xmder 
sections  303  and  402  of  the  CWA.  Some 
commenters  believed  tliat  the  draft 
MOA  raises  significant  legal  issues 
regarding  the  applicability  of  section  7 
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consultation  requirements  to  State,  as 
opposed  to  Federal,  water  quality 
managemeilt  activities.  We  believe  that 
these  conin|ents  misunderstand  the 
intent  and  effect  of  the  MOA,  which  is 
to  make  thd  existing  coordination  and 
consultation  process  between  EPA  and 
the  Servicei  more  efficient  and  effective, 
not  to  impqse  any  burdens  on  States  or 
Tribes.        I 

The  draft!  MOA  does  not  change  our 
current  policy  of  conducting  section  7 
consultations  on  EPA's  actions 
approving  water  quality  standards  and 
NPDES  perinitting  programs  that  may 
affect  a  listed  species.  Neither  does  the 
draft  MOA  titer  the  fact  that  section  7 
of  the  ESA  applies  only  to  Federal 
agencies,  not  to  States  or  Tribes.  Rather, 
the  draft  MpA  simply  contains 
commitments  by  EPA  and  the  Services 
about  how  y/e  will  work  together  in 
carrying  out  our  own  responsibilities 
under  the  ^A  and  the  CWA. 

EPA  and  the  Services  recognize  that 
carrying  ou^  section  7  consultations  on 
EPA  approval  of  State  and  Tribal  water 
quality  standards  and  permitting 
programs  p^sents  s[>ecial  challenges.  In 
most  sectio^  7  consultations,  the 
Federal  agency  consults  regarding  its 
own  activities  or  authorization  of 
actions  by  t|iird  parties  that  affect  listed 
species.  He^e,  EPA  is  consulting  with 
the  Service^  on  EPA's  approval  of  State 
or  Tribal  programs  that  will,  in  turn, 
authorize  a<ttivities  potentially  affecting 
listed  species  on  an  ongoing  basis.  The 
draft  MOA  feeks  to  facilitate  Service 
involvement  at  the  State  and  Tribal 
level,  rather  than  only  at  the  time  the 
State  or  Tri|>al  action  has  been 
completed  4nd  is  being  reviewed  by 
EPA.  Dialo^e  among  EPA,  the  Services 
and  States  and  Tribes  through  existing 
State  or  Trivial  CWA  procedures  will 
best  ensure  |that  both  CWA  and  ESA 
requirements  are  met. 

The  draft  MOA  would  not  override 
traditional  State  or  Tribal  authority  or 
fundamentally  alter  relationships 
between  th^  States,  Tribes  and  EPA.  The 
CWA  gives  States  and  Tribes  primary 
responsibility  for  administration  of  the 
water  quali^  standards  and  NPDES 
permitting  programs,  with  EPA  playing 
a  carefully  delineated  oversight  role. 
The  draft  MJOA  seeks  to  ensure  that 
EPA's  oversight  takes  into  account  the 
needs  of  listed  species,  but  does  not 
augment  EPlA's  existing  oversight 
authorities  under  sections  303(c)  or  402 
oftheCWAJ 

Some  coimmenters  concluded  that  the 
draft  MOA  vvould  give  the  Services  the 
power  unilaterally  to  "veto"  State  or 
Tribal  NPD^S  permits  or  require 
changes  to  \|i^ater  quality  standards.  EPA 
is  the  agenc  f  vested  with  decision- 


making oversight  authority  under  the 
CWA  over  State  and  Tribal  water  quality 
standards  and  permitting  programs,  and 
the  MOA  does  not  alter  or  diminish  this 
authority.  Under  the  MOA,  EPA  would 
continue  to  exercise  its  own 
independent  judgment  whether  to  object 
to  a  State  or  Tribal  permit  or  to  approve 
or  disapprove  State  or  Tribal  water 
quality  standards,  based  on  all  the 
available  information,  including  the 
advice  and  recommendations  of  the 
Services.  One  commenter  recognized 
that  EPA  would  retain  decision-making 
authority,  but  asserted  that  the  practical 
eff^ect  of  the  draft  MOA  would  be  to  give 
the  Services  veto  power  because  EPA 
would  want  to  avoid  a  disagreement 
with  the  Services.  The  MOA  recognizes 
that  EPA  and  the  Services  may  not 
always  agree,  and  the  elevation 
procedures  in  the  MOA  will  help 
resolve  differences  of  opinion.  However, 
the  draft  MOA  does  not  diminish  each 
agency's  ultimate  authority  to  make 
final  decisions  under  its  statutory 
authorities. 

One  commenter  asserted  that  EPA  and 
the  Services  have  not  demonstrated  that 
the  current  "system"  is  inadequate  and 
needs  to  be  replaced  with  one  that  is 
more  cumbersome.  This  comment 
appears  to  misunderstand  the  status 
quo.  As  discussed  previously,  section  7 
of  the  ESA  gives  the  Services  a 
consultative  role  when  EPA  takes 
actions  approving  State  and  Tribal  water 
quality  standards  and  NPDES  programs 
that  may  affect  listed  species.  "The  MOA 
does  not  change  or  extend  this  role,  but 
rather  seeks  to  ensure  consultations  are 
carried  out  effectively  and  efficiently. 

III.  Summary  of  the  Draft  MOA 

The  major  components  of  the  MOA 
are  sununarized  below.  These 
components  are  (1)  procedures  for 
interagency  coordination  and  elevation, 
(2)  national  level  water  quality 
standards  activities,  (3)  review  of  State 
and  Tribal  water  quality  standards,  and 
(4)  oversight  of  State  and  Tribal  NPDES 
permitting  programs.  In  addition  to 
summarizing  these  aspects  of  the  draft 
MOA,  we  address  below  significant 
comments  about  each  section  submitted 
on  the  July  31,  1997,  draft  of  the  MOA. 

A.  Interagency  Coordination  and 
Elevation 

The  draft  MOA  provides  that  EPA  and 
the  Services  will  establish  interagency 
coordinating  teams  at  the  regional  and 
field  office  level  to  foster  early  and 
reciuring  collaboration  on  various  CWA 
and  ESA  activities.  Among  other  things, 
these  teams  will  meet  reguleurly  and 
identify  priority  areas  of  concern  and 
upcoming  workload  requirements. 


Enhancing  the  collaborative  working 
relationships  among  our  regional  and 
field  offices  will  mean  more  efficient 
allocation  of  our  limited  resources  and 
more  timely  completion  of  section  7 
consultations. 

The  draft  MOA  also  contains  an 
elevation  procedure  that  we  will  use  to 
resolve  issues  that  may  arise  among  EPA 
and  the  Services.  Under  this  procedure, 
we  will  elevate  areas  of  disagreement  to 
regional  office  senior  managers  and,  if 
necessary,  to  managers  in  our 
headquarters  offices  under  specified 
time  lines.  This  elevation  procedure 
should  help  avoid  delays  in  resolving 
issues,  and  speed  the  completion  of 
section  7  consultations.  The  elevation 
procedures  recognize,  however,  that 
each  agency  is  responsible  for  final 
decisions  implementing  its  own 
statutory  authority.  We  intend  to  follow 
the  elevation  process  contained  in  the 
draft  MOA  on  an  interim  basis  before 
finalizing  the  MOA  to  help  assess  the 
effectiveness  of  the  process. 

B.  National  Level  Water  Quality 
Standards  Activities 

The  draft  MOA  describes  several 
activities  that  EPA  and  the  Services  will 
imdertake  at  the  national  level  to 
facilitate  consideration  of  endangered 
species  issues  in  the  water  quality 
standards  program.  First,  the  MOA 
states  that  EPA  will  propose  to  amend 
its  water  quality  standards  regulations 
(40  CFR  part  131)  to  require  that  water 
quality  not  likely  jeopardize  the 
continued  existence  of  Federally-listed 
species  or  destroy  or  adversely  modify 
designated  critical  habitat.  The 
proposed  rule  would  also  require  that 
State  or  Tribal  policies  authorizing  the 
granting  of  mixing  zones  or  variances 
not  likely  result  in  jeopardy,  and  require 
adoption  of  site-specific  criteria  where 
determined  to  be  necessary  to  avoid  the 
likelihood  of  jeopardy.  A  similar 
approach  was  taken  by  EPA  in 
regulations  promulgated  for  the  Great 
Lakes  basin.  See  40  CFR  132.5(h);  56  FR 
15384  (March  23,  1995). 

EPA  believes  that  the  proposed  rule 
essentially  would  codify  existing 
protection  for  endangered  and 
threatened  species  imder  the  CWA 
since,  in  EPA's  judgment,  water  quality 
that  is  so  degraded  that  it  will  likely 
cause  jeopardy  to  the  continued 
existence  of  a  species  would  generally 
not  be  consistent  with  protections 
provided  by  the  Clean  Water  Act. 
Standards  adopted  by  the  State  or  Tribe 
to  protect  water  quality.  The  proposed 
rule  would  be  subject  to  public  notice 
and  opportunity  for  comment. 

Many  States  commented  that  EPA 
should  consult  with  the  Services  on 
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EPA's  recommended  water  quality 
criteria  published  under  section  304(a). 
The  States  believed  that  such 
consultations  on  a  national  level  would 
be  more  efficient  than  consulting  on 
criteria  adopted  by  individual  States, 
many  of  which  are  based  on  EPA's 
recommended  criteria.  EPA  and  the 
Services  have  engaged  in  further 
discussions  in  light  of  these  comments. 
We  recognize  that  the  aquatic  life 
criteria  published  by  EPA  only 
constitute  guidance  to  the  States,  Tribes 
and  the  public  regarding  pollutant 
levels  that  EPA  believes  would  protect 
aquatic  life.  These  criteria  are  not 
binding  on  the  States  or  Tribes,  which 
may  adopt  EPA's  criteria  or  any  other 
criteria  that  are  "scientifically 
defensible."  See  40  CFR  131.11(b). 
Moreover,  water  quality  criteria 
published  by  EPA,  because  they  are 
only  guidance,  do  not  establish  legally 
enforceable  requirements.  Nonetheless, 
we  believe  it  would  be  more  efficient  for 
us  to  consult  once  nationally  on  EPA's 
recommended  criteria,  rather  than 
repeat  the  process  on  a  case-by-case 
basis. 

The  draft  MOA  therefore  provides 
that  EPA  and  the  Services  will  conduct 
a  national  consultation  on  EPA's 
recommended  aquatic  life  criteria 
published  under  section  304(a)  of  the 
CWA.  The  agencies  will  imdertake  the 
consultation  in  a  collaborative  fashion 
and  will  endeavor  to  complete  it  vnthin 
eighteen  months  of  final  adoption  of  the 
MOA.  After  this  consultation  is 
completed,  separate  consultations  by 
EPA  will  not  be  required  when 
af^roving  State  or  Tribal  aquatic  life 
criteria  that  are  identical  to  or  more 
stringent  than  the  recommended 
criteria,  except  where  new  species  are 
listed  that  may  be  affected.  Conducting 
this  national  consultation  will  help 
streamline  EPA's  compliance  with 
section  7  of  the  ESA  when  approving 
State  or  Tribal  water  quality  standards. 
During  this  national  consultation,  if  a 
State  or  Tribe  adopts  and  submits  to 
EPA  aquatic  life  criteria  that  are 
identical  to  or  more  stringent  than  the 
current  304(a)  criteria,  consultation  on 
those  criteria  will  take  place  through  the 
national  consultation  and  EPA  will 
proceed  with  its  approval  of  those 
criteria,  subject  to  the  imderstanding 
that  EPA's  action  would  be  revised  as 
appropriate  based  on  the  results  of  the 
national  consultation. 

This  consultation  process,  as  well  as 
other  consultations  among  EPA  and  the 
Services,  may  identify  research  that 
would  facilitate  our  imderstanding  of 
the  effects  of  pollutants  on  endangered 
and  threatened  species.  EPA  and  the 
Services  recognize  our  joint  interest  in. 


and  responsibility  for,  funding  and 
conducting  research  related  to  the 
effects  of  water  pollution  on  endangered 
and  threatened  species.  The  agencies' 
resources  for  conducting  such  research 
are  limited,  however,  and  the  agencies 
must  focus  their  efforts  on  pursuing 
research  that  can  be  carried  out  given 
budgetary  constraints  and  will  provide 
the  greatest  benefit  to  at-risk  species. 
The  agencies  wdll  therefore  develop  a 
national  research  and  data  gathering 
plan,  which  will  make 
recommendations  regarding 
consolidation  and  prioritization  of  any 
research  and  data  gathering  e^orts 
identified  by  the  agencies  through 
section  7  consultation  on  the  aquatic  life 
criteria,  or  any  other  CWA  consultation 
or  coordination  between  the  agencies. 
The  agencies  will  work  to  incorporate 
the  plan  into  their  respective  budgets 
and  to  achieve  economies  of  scale  and 
increased  effectiveness  in  the  use  of 
limited  funds  by  coordinating  efforts 
wherever  possible.  The  plan  may  also 
include  recommendations  about  the 
development  of  new  criteria  (e.g., 
criteria  to  protect  non-aquatic  wildlife) 
by  the  agencies. 

C.  State  and  Tribal  Water  Quality 
Standards 

The  draft  MOA  contains  guidance  to 
regional  and  field  offices  regarding 
section  7  consultations  on  EPA's 
approval  of  new  or  revised  water  quality 
standards.  The  draft  MOA  seeks  to 
facilitate  early  involvement  of  the 
Services  in  the  State  and  Tribal  water 
quality  standards  development  process, 
since  the  most  effective  time  for  the 
Services  to  become  involved  is  before 
and  during  the  State's  or  Tribe's 
developmeni  of  the  standards. 
Therefore,  the  diaft  MOA  provides  that 
EPA  and  the  Services  will  meet  to 
discuss  the  scope  of  upcoming  triennial 
reviews  by  States  and  Tribes  and  that 
the  Services  will  provide  input  in  the 
standards  development  process.  The 
draft  MOA  also  provides  that,  where 
available  information  supports  a 
determination  that  existing  standards 
are  not  adequate  to  avoid  causing 
jeopardy  to  a  listed  species,  EPA  will 
woik  with  the  State  or  Tribe  to  obtain 
revisions  to  the  standards  in  the 
triennial  review  process. 

One  commenter  raised  the  concern 
that  the  draft  MOA  imposed  an 
obligation  on  States  and  Tribes  to 
improve  the  quality  of  the  environment, 
whereas  section  9  of  the  ESA  only 
prohibits  a  take  of  listed  species  unless 
an  exception  has  been  made.  Again,  the 
draft  MOA  is  solely  a  procedural 
document  that  does  not  impose  any 
obligations  on  any  party,  including 


States  and  Tribes.  Moreover,  the  CWA 
charges  EPA,  States  and  Tribes  with 
protecting  the  chemical,  physical  and 
biological  integrity  of  the  Nation's 
waters.  We  believe  our  statutory 
responsibilities  are  carried  out  by 
ensuring  that  water  is  of  sufficient 
quality  to  ensure  the  protection  of 
endangered  and  threatened  species. 

Other  commenters  raised  tne  concern 
that  the  draft  MOA  would  elevate 
endangered  species  considerations 
above  all  other  considerations  under  the 
CWA,  and  undermine  the  flexibility 
currently  exercised  by  States  and  Tribes 
to  establish  use  designations  that  take 
into  account  socioeconomic  factors  or 
otherwise  do  not  necessarily  maximize 
protection  of  fish  and  wildlife.  Nothing 
in  the  draft  MOA,  however,  modifies 
any  existing  statutory  and  regulatory 
authorities  of  EPA,  the  Services  or 
States  and  Tribes,  including  the 
flexibility  available  to  States  and  Tribes 
in  establishing  water  quality  standards. 
The  draft  MOA  is  solely  an  internal 
procedural  document  about  how  CWA 
and  ESA  requirements  interrelate.  We 
do  not  share  the  assumption  that 
expressly  integrating  endangered 
species  concerns  into  the  water  quality 
standards  program  would  lead  to 
irreconcilable  conflicts. 

D.  State  and  Tribal  Permitting  Programs 

The  draft  MOA  establishes  a 
firamework  for  EPA  and  the  Services  to 
coordinate  with  regard  to  permits  issued 
by  States  or  Tribes  under  section  402  of 
the  CWA.  All  State  and  Tribal  programs 
must  meet  the  same  minimum 
requirements  under  section  402  of  the 
CWA  and  EPA  regulations,  and  EPA's 
authorities  for  overseeing  State  and 
Tribal  permitting  decisions  are  uniform 
in  all  States.  See  40  CFR  part  123, 
subpart  C.  To  date,  EPA  and  the 
Services  have  developed  coordination 
procediu'es  on  a  case-by-case  basis,  and 
these  procedures  have  been 
fundamentally  similar.  Given  this 
similarity,  we  believe  that  the 
procedural  framework  for  interagency 
coordination  regarding  State  and  Tribal 
programs  can  and  should  be  estabUshed 
on  a  national  basis.  Doing  so  ensures  a 
consistent,  appropriate  level  of 
protection  for  listed  species,  and  avoids 
the  need  to  continue  developing 
procedures  on  a  case-by-case  basis. 
These  procedures  are  sufficiently 
flexible  to  address  the  full  range  of 
circumstances  that  may  arise  in  any 
particular  permit  proceeding. 

Under  these  procedures.  EPA  would 
ensure  that  States  and  Tribes,  in 
accordance  with  exist 'ng  CWA 
requirements,  provide  copies  of  permits 
to  the  Services  for  their  review.  The 
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EPA  and  the  Services  would  work  with 
the  State  or  Tribe  where  EPA  or  the 
Services  belieTed  a  permit  is  likely  to 
adversely  affect  a  listed  species.  EPA 
would  coordinate  with  the  Services  and 
State  or  Tribe  to  ensure  that  the  permit 
complies  withlall  applicable  CWA 
requirements,  tf  the  issue  still  cannot  be 
resolved,  the  draft  MOA  states  that  EPA 
may  object  to  me  State  or  Tribal  permit 
if  EPA  determ^es  the  permit  is  likely  to 
adversely  affect  listed  species  and  the 
permit  is  subjdct  to  objection  under 
section  402(d)  bf  the  CWA  as  being 
"outside  the  guidelines  and 
requirements" lof  that  Act.  If  EPA 
determines,  based  on  analysis  by  EPA  or 
the  Services,  tl  lat  the  permit  is  hkely  to 
jeopardize  the  continued  existence  of 
the  listed  speci  es,  EPA  will  use  the  full 
extent  of  its  C\  /A  authority  to  object  to 
the  permit. 

EPA  and  the  Services  also  plan  to 
conduct  a  nati<tnal  programmatic 
consultation  on  whether  the 
establishment  of  these  procedures  is 
sufficient  to  av  aid  the  likely  jeopardy  of 
listed  species  c  ue  to  discharges 
authorized  unqer  State  and  Tribal 
NPDES  prograiiis.  Because  these 
procedures  caW  be  applied  to  any  State 
or  Tribe  that  aarainisters  the  NPDES 
program,  we  believe  that  a  single 
programmatic  (onsultation  would  be  the 
most  efficient  rheans  of  ensuring  that 
programs  throu  ghout  the  country  are 
protecting  endi  ingered  and  threatened 
species  in  acco  rdance  with  the 
requirements  oJF  the  CWA.  We  anticipate 
that  the  consul  ation  will  cover  existing 
State  and  Triba  1  NPDES  programs  and 
any  program  si  bmitted  after  issuance  of 
the  biological  opinion  where  the  agreed- 
upon  coordination  procedures  will  be 
followed. 

EPA  and  the  Services  believe  that  this 
approach  ensufes  that  any  issues 
regarding  listed  species  will  be 
adequately  addressed.  We  recognize  that 
the  Congress  intended  administration  of 
the  NPDES  pen  nitting  program  to  be 
primarily  the  r<  sponsibility  of  States 
and  Tribes,  wit  i  EPA  playing  only  an 
oversight  role  ii  i  most  instances.  EPA 
and  the  Services  do  not  believe  that  the 
procedures  contained  in  the  draft  MOA 
would  upset  thij  CWA's  carefully  crafted 
balance  betwee  i  Federal  and  State 
authorities.  We  anticipate  that  the  need 
for  EPA  objectii  )ns  to  State  and  Tribal 
permits  will  coitinue  to  be  rare.  Where 
EPA  believes  a  aermit  is  not  in 
accordance  wit!  i  CWA  requirements  and 
impacts  to  list&i  species  are  of  serious 
concern.  howe>  er.  EPA  is  committed  to 
using  its  CWA  authorities  to  ensure  that 
listed  species  ai  e  protected. 

One  comment  on  the  July  1997  draft 
of  the  MOA  assorted  that  the 


"coordination"  called  for  in  the  draft 
MOA  is,  in  fact,  informal  consultation 
under  section  7  of  the  ESA,  with  the 
possibility  of  formal  consultation  to 
follow.  "Consultation"  under  section 
7(a)(2)  of  the  Endangered  Species  Act 
(ESA)  is  a  process  that  imposes  certain 
procedural  obligations  on  the  Federal 
agency  consulting  with  the  Services  [see 
50  CFR  part  402).  The  MOA  does  not 
adopt  those  procedures,  but  instead 
directs  EPA  and  the  Services  to  share 
information  and  recommendations  with 
each  other  and  States  and  Tribes.  The 
draft  MOA  does  not  impose  any 
obligations,  procedural  or  otherwise,  on 
any  State  or  Tribe,  which  would 
continue  only  to  be  required  to  meet 
their  procedural  and  substantive 
obligations  under  the  CWA.  The  draft 
MOA  uses  the  word  "coordination" 
precisely  to  meike  clear  that  the  section 
7  consultation  process  is  not  being 
applied  to  State  or  Tribal-issued  NPDES 
permits. 

One  court  case,  American  Forest  and 
Paper  Association  v.  EPA,  137  F.3d  291 
(5th  Cir.  1998)  has  addressed  the  scope 
of  EPA's  authority  to  ensure  protection 
of  listed  species  in  its  approval  and 
oversight  of  a  State  NPDES  program.  In 
that  case,  EPA,  the  Services  and  the 
State  of  Louisiana  entered  into 
Memoranda  of  Agreement  describing 
the  coordination  that  would  occur  with 
regard  to  State  NPDES  permits.  The 
Court  found,  contrary  to  EPA's  views, 
that  EPA  had  required  the  State  of 
Louisiana  to  consult  with  the  Services 
before  issuing  permits  as  a  condition  for 
program  approval.  The  Court  held  that 
EPA  is  not  authorized  to  add  any 
requirements  for  a  State  permitting 
program  beyond  the  nine  specific 
criteria  enumerated  in  section  402(b)  of 
the  CWA,  and  invalidated  the 
endangered  species  coordination 
procedures. 

While  EPA  believes  that  this  case  was 
wrongly  decided,  the  procedures  in  the 
draft  MOA  are  within  EPA's  authorities 
under  the  AFPA  Court's  reading  of  the 
CWA.  First,  unlike  the  Louisiana 
procedures,  the  draft  MOA  is  an 
agreement  solely  among  Federal 
agencies.  It  would  impose  no 
obligations  or  commitments  on  any 
State  or  Tribe  administering  the  NPDES 
program,  nor  would  it  place  any 
conditions  on  EPA's  approval  of  NPDES 
programs,  which  would  continue  to  be 
based  on  the  criteria  enumerated  in 
section  402(b)  of  the  CWA.  Moreover, 
unlike  some  of  the  procedures  agreed  to 
in  Louisiana,  the  draft  MOA  makes  clear 
that  EPA  would  retain  the  ultimate 
authority  for  determining  whether  to 
object  to  a  State  or  Tribal  permit,  and 


that  EPA  would  do  so  pursuant  to  its 
authorities  under  the  CWA. 

Dated:  December  9, 1998. 
).  Charles  Fox, 

Assistant  Administrator  for  Water,  U.S. 
Environmental  Protection  Agency. 

Dated:  January  7, 1999. 
Donald ).  Barry, 

Assistant  Secretary  for  Fish,  Wildlife  and 
Parks,  U.S.  Department  of  the  Interior. 

Dated:  Decemtjer  15,  1998. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 

The  text  of  the  draft  Memorandum  of 
Agreement  follows: 

Draft  Agreement  Between  the 
Environmental  Protection  Agency,  Fish 
and  Wildlife  Service,  and  National 
Marine  Fisheries  Service  Regarding 
Enhanced  Coordination  Under  the  Clean 
Water  Act  and  the  Endangered  Species 
Act. 

Table  of  Contents 

I.  Purpose 

II.  Goals  and  Objectives 

III.  Guiding  Principles 
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A.  Fish  and  Wildlife  Service  and  National 
Marine  Fisheries  Service  Authorities 

B.  Environmental  Protection  Agency 
Authorities 

C.  Reservation  of  Authorities 

V.  Provisions  and  Understandings 

A.  Procedures  to  Facilitate  Interagency 
Cooperation 

1.  Local/Regional  Coordinating  Teams 

2.  Interagency  Elevation  Process 

3.  Oversight  Panel 

4.  Sub-Agreements 

5.  Guidance/Training 

B.  Summary — Section  7  Consultation 
Process 

1.  Scope 

2.  Data  and  Information  Requirements 

3.  Information  Sharing 

4.  Effects  of  an  Action 

5.  Biological  Evaluation 

6.  Timeliness  of  Actions 

7.  EPA  Responsibility  at  the  Conclusion  of 
Section  7  Consultation 

8.  Reinitiation  of  Formal  Consultation 

C.  Proposed  Species  and  Proposed  Critical 
Habitat 

D.  Recovery  Program 

1.  Conservation  Recommendations  to 
Assist  Recovery 

2.  Recovery  Planning 

3.  Recovery  Implementation 

E.  Candidate  Conservation  Activities 

VI.  National  Level  Activities  to  Ensure 

Protection  of  Species 

A.  National  Rule-making 

B.  Development  of  New  Water  Quality 
Criteria  Methodological  Guidelines 

C.  National  Consultation  on  CWA  Section 
304(a)  Aquatic  Life  Criteria 

1.  Overview 

2.  Procedures  for  Consultation 

VII.  Joint  National  Research  and  Data 
Gathering  Plan  and  Priorities 
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A.  Existing  and  New  Water  Quality  Criteria 

B.  Work  Group  Report  to  Agreement 
Signatories 

C.  National  Research  and  Data  Gathering 
Plan 

D.  Consultation  on  State  and  Tribal  Water 
Quality  Standards 

VIII.  Consultation  on  Water  Quality 
Standards  Actions 

A.  Development  of  New  or  Revised  State  or 
Tribal  Water  Quality  Standards 

1.  Scoping  of  Issues  to  be  Considered 
During  the  Triennial  Review  Process 

2.  Development  of  State  or  Tribal 
Standards 

3.  Adoption  and  Submittal  of  State  or 
Tribal  Standards 

4.  EPA  Develops  Biological  Evaluation 

5.  EPA  Determination  of  "No  Effect"  or 
"May  Affect" 

6.  Services'  Review  of  "Not  Likely  to 
Adversely  Affect"  Determination 

7.  Formal  Consultation 

8.  EPA  Action  on  State  or  Tribal  Standards 

B.  Existing  Water  Quality  Standards 

C.  Consultation  on  EPA  Promulgation  of 
State  or  Tribal  Water  Quality  Standards 

IX.  Permitting  Program  Activities 

A.  Programmatic  Section  7  Consultation 

B.  Coordination  Procedures  Regarding 
Issuance  of  State  or  Tribal  Permits 

Q  Issuance  of  EPA  Permits 

D.  Watershed  Planning 

X.  Support  in  Administrative  and  Judicial 

Proceedings 

XI.  Revisions  to  Agreement 

XII.  Reservation  of  Agency  Positions 

XIII.  Obligations  of  Funds,  Conmiitment  of 
Resources 

XIV.  Nature  of  Agreement 

XV.  Effective  Date;  Termination 
XVL  Signatories 

I.  Purpose 

This  Agreement  is  designed  (1)  to 
improve  coordination  of  the  agencies' 
comphance  with  the  Endangered 
Species  Act  (ESA)  for  actions 
authorized,  fimded,  or  carried  out  by 
EPA  under  sections  303(c)  and  402  of 
the  Clean  Water  Act  (CWA),  and  (2)  to 
provide  clear  and  efficient  mechanisms 
for  improved  interagency  cooperation, 
thereby  enhancing  protection  and 
promoting  the  recovery  of  threatened 
and  endangered  species  and  their 
supporting  ecosystems,  and  reducing 
the  need  for  future  hsting  actions  under 
the  ESA.  Throughout  this  Agreement, 
"Service"  or  "Services"  shall  refer  to 
the  Fish  and  Wildlife  Service  (FWS) 
and/or  National  Marine  Fisheries 
Service  (NMFS),  as  appropriate.  In  this 
Agre«nent  "States"  refers  to  States, 
Territories  and  Commonwealths  that 
qualify  as  States  for  the  programs 
covered  by  this  Agreement. 

n.  Goals  and  CMijecUves 

This  Agreement  is  intended  to 
accompUsh  the  foUovtring: 
— Use  a  team  approach  at  the  national, 

regional,  and  field  office  levels  to 


restore  and  protect  watersheds  and 
ecosystems  to  achieve  the  goals  of  the 
ESA  and  CWA; 

— Improve  the  framework  for  meeting 
responsibilities  under  section  7  of  the 
ESA; 

— Enhance  the  existing  process  in  place 
to  protect  and  recover  Federally-Usted 
and  proposed  species  and  the 
ecosystems  on  which  they  depend; 

— Improve  methods  for  coordinating 
compliance  with  sections  303(c)  and 
402  of  the  CWA  and  section  7  of  the 
ESA; 

— Streamline  the  Federal  agency 
coordination  process  to  minimize  the 
regulatory  burden,  workload,  and 
paperwork  for  all  involved  parties; 

— Ensure  a  nationally  consistent 
coordination  process  that  allows 
flexibility  to  deal  with  site-specific 
issues; 

— Develop  mechanisms  for  EPA 
participation  in  the  development  and 
implementation  of  recovery  plans  for 
Federally-listed  species  threatened  by 
physical,  chemical  or  biological 
impairment  of  waters  of  the  United 
States; 

— Provide  mechanisms  for  the  Services' 
participation  in  development  of  water 
quality  criteria  and  standards 
recognizing  any  imique  requirements 
for  listed  and  proposed  species  and 
designated  and  proposed  critical 
habitat; 

— Identify  a  collaborative  mechanism 
for  planning  and  prioritizing  future 
CWA/ESA  actions  and  resolving  any 
potential  confUcts  or  disagreements 
through  a  structured  time-sensitive 
process  at  the  lowest  possible  level 
within  the  agencies. 

ni.  Guiding  Principles 

The  ESA  sets  forth  the  goal  of 
protecting  and  recovering  threatened 
and  endangered  species  and  the 
ecosystems  upon  which  they  depend.  It 
places  responsibility  on  all  Federal 
agencies,  including  EPA  and  the 
Services,  to  meet  that  goal.  The  Clean 
Water  Act  (CWA)  sets  forth  a  goal  of 
restoring  and  maintaining  the  chemical, 
physical  and  biological  integrity  of  the 
Nation's  waters.  Sections  303(c)  and  402 
of  the  CWA  (as  well  as  other  provisions) 
are  directed  toward  achieving  this  goal. 

EPA  and  the  Services  find  the  goals  of 
the  CWA  and  ESA  compatible  and 
complementary,  and  are  entering  into 
this  Agreement  to  form  a  partn^^hip  to 
enhance  the  realization  of  the  goals  of 
both  Acts.  This  partnership  will  also 
seek  to  efficiently  and  effectively  fulfill 
the  requirements  of  section  7  of  the 
ESA. 

The  primary  principle  underlying  this 
Agreement  is  cooperative  partnership. 


The  ESA  requires  the  involvement  of  all 
Federal  agencies  in  the  protection  and 
recovery  of  our  Nation's  unique 
biological  resources.  As  a  result  of  this 
Agreement,  the  signatory  agencies  will 
better  coordinate  their  efforts  and  will 
make  it  easier  for  the  regulated 
community  and  other  partners  to  work 
with  them  in  achieving  the  purposes  of 
the  CWA  and  ESA. 

While  States  and  Tribes  play  a  critical 
role  in  the  administration  and 
implementation  of  sections  303(c)  and 
402  of  the  CWA,  they  are  not  signatories 
to  this  agreement,  which  only  applies  to 
Federal  actions  subject  to  section  7(a)(2) 
of  the  ESA.  The  Services  and  EPA 
remain  committed  to  working  with  the 
States  and  Tribes  collaboratively  at  all 
levels  to  ensure  that  both  the  CWA  and 
ESA  are  implemented  in  a  manner  that 
fulfills  the  goals  of  both  statutes  in  a 
timely  and  efficient  manner. 

IV.  Authorities 

A.  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service 
Authorities 

This  Agreement  relates  to  the 
following  authorities  of  the  Services: 
— Section  7  of  the  Endangered  Species 

Act  of  1973,  as  amended  (16  U.S.C. 

1531-1544). 

B.  Environmental  Protection  Agency 
Authorities 

This  Agreement  relates  to  the 
following  authorities  of  EPA: 
— Sections  303(c),  304(a)  and  402  of  the 

Clean  Water  Act,  as  amended,  33 

U.S.C.  1251-1387. 

C.  Reservation  of  Authorities 

This  Agreement  does  not  modify 
existing  Agency  authorities  by  reducing, 
expanding,  or  transferring  any  of  the 
statutory  or  regulatory  authorities  and 
responsibilities  of  any  of  the  signatory 
agencies. 

V.  Provisions  and  Understandings 

A.  Procedures  to  Facilitate  Interagency 
Cooperation 

EPA  and  the  Services  intend  to  work 
cooperatively  to  achieve  their  mutually 
shared  objectives  of  protecting  the 
quality  of  waters  of  the  United  States 
and  species  that  depend  on  those 
waters.  To  facilitate  collaboration 
among  agency  field  and  regional  staff  for 
planning  and  prioritizing  future  CWA/ 
ESA  actions  and  resolving  any  potential 
conflicts  or  disagreements  through  a 
structiu^d,  time-sensitive  process  at  the 
lowest  possible  level,  the  agencies  will 
follow  the  coordination  and  elevation 
procedures  described  below. 
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1.  Local/Regicpial  Coordinating  Teams 

The  regional  offices  of  EPA  and  the 
Services  will  Establish  coordinating 
teams,  includijng  representation  from 
field  offices,  t0  foster  early  and 
recurring  collaboration  on  various 
activities  related  to  the  CWA  and  the 
ESA.  These  te^ms  will,  as  appropriate: 

a.  Meet  at  le^st  annually; 

b.  Identify  i4>coming  workload 
requirements.  This  dialogue  will  allow 
signatory  agencies  to  become  aware  of 
and  provide  iqput  on  upcoming 
activities  such  as  annual  work  plans, 
triennial  water  quality  standards 
reviews,  recovjery  plan  preparation, 
proposed  Statf  or  Tribal  program 
assumptions.  f)roposed  listings,  or 
proposed  habitat  conservation  planning 
efforts; 

c.  Identify  high  priority  areas  of 
concern  and  opportunities  for 
cooperation.    * 

d.  Assist  on^  another  in  determining 
which  categories  of  NPDES  permits 
should  be  ideijtified  for  review  by  EPA 
and  the  Services  for  endangered  species 
concerns,  including  waters  of  high 
concern  in  ea^  State  that  should  be 
priorities  for  EFA  oversight; 

e.  Identify  ciurent  and  future  research 
needs  and  determine  which  of  these 
research  needd  are  appropriate  to 
convey  to  the  lesearch  coordinating 
committee  and  which  are  appropriate 
for  local  or  regional  accomplishment; 

f.  Identify  training  needs;  and 

g.  Identify  Mays  to  reduce  the  impacts 
of  proposed  agjency  actions  on 
endangered  and  threatened  species. 

Each  of  thesf  local/regional 
coordinating  t^ams  should  develop 
mechanisms  td  facilitate  streamlining  of 
various  work  activities  as  appropriate  to 
the  local  drciilnstances.  Such 
streamlining  sltould  facilitate  early 
exchange  of  information,  early 
prioritization  of  workload,  and  early 
identification  of  potential  problems. 
Each  local  groikp  should  develop 
mechanisms  to  work  with  States  and 
Tribes,  as  appropriate,  concerning  such 
things  as  candidate  conservation 
agreements,  recovery  planning,  triennial 
reviews,  and  a^ual  CWA  priorities. 
Local/regional  coordinating  teams  may 
develop  mechanisms  to  involve  other 
Federal  agenci^  such  as  the  U.S.  Army 
Corps  of  Engineers,  the  Forest  Service, 
the  Federal  Energy  Regulatory 
Commission,  apd  non-Federal 
stakeholders  whose  actions  and 
interests  may  impact  the  CWA/ESA 
issues. 

2.  Interagency  Elevation  Process 

The  following  procedures  shall  be 
utilized  to  eleviate  any  conflict  or 


disagreement  between  the  agencies. 
While  decisions  by  all  levels,  including 
decisions  to  elevate,  will  be  made  by 
consensus  to  the  greatest  extent 
practicable,  any  one  agency  can  initiate 
the  elevation  process.  Each  agency 
retains  its  statutory  and  regulatory 
authority  to  make  final  decisions  within 
its  jurisdiction.  Elevation  should  be 
initiated  so  that  all  applicable  deadlines 
may  be  met,  taking  into  account 
subsequent  levels  of  review.  In  any 
elevation,  the  agencies  will  jointly 
prepare  an  elevation  document  that  will 
contain  a  joint  statement  of  facts  and 
succinctly  state  each  agency's  position 
and  recommendations  for  resolution.  If 
the  agencies  are  aware  of  a  dispute,  they 
will  defer  taking  final  action,  where 
consistent  with  applicable  legal 
deadlines,  to  allow  the  issue  to  be 
resolved  through  the  elevation  process. 
The  time  periods  specified  below  are 
intended  to  faciUtate  expeditious 
resolution  of  the  issues.  These  time 
periods  should  be  shortened  when 
necessary  for  any  agency  to  meet 
applicable  legal  deadlines.  The  time 
periods  begin  to  run  on  the  date  that  the 
elevating  agency  or  agencies  notify  the 
next  level  of  the  elevation  request.  All 
prescribed  time  fi-ames  in  the  elevation 
process  can  be  waived  by  the  mutual 
consent  of  the  participants  at  any  level 
when  the  participants  believe  that 
progress  is  being  made  and  that 
resolution  at  that  level  is  still  possible. 

a.  Level  1 :  The  Level  1  review  team 
consists  of  staff  personnel  from  EPA  and 
FWS  and/or  NMFS.  The  overall  goal  is 
to  design  actions  to  minimize  adverse 
impacts  to  listed  species  by  jointly 
working  on  biological  evaluations, 
concurrences  and  biological  opinions 
for  such  actions.  General  functions 
include  those  specified  in  section  V.A.I. 

Any  contentious  issues  will  be 
discussed  with  an  attempt  to  resolve 
them  without  elevation.  If  disputes 
cannot  be  resolved  among  the  Level  1 
team  members,  the  issue  will  be  raised 
.  with  the  Level  2  review  team  as  soon  as 
possible. 

b.  Level  2:  The  Level  2  review  team 
consists  of  field  unit  line  officers  or  staff 
supervisors,  (i.e.,  for  NMFS,  branch/ 
division  chiefs;  for  EPA,  branch  chiefs; 
and  for  FWS,  field  office  supervisors). 
General  functions  are  to  oversee  and 
coordinate  activities,  including  those 
specified  in  section  V.A.I. 

The  Level  2  team  will  make  their  best 
efforts  to  resolve  any  issues  elevated  to 
them.  Where  resolution  is  not  possible 
at  this  level,  the  Level  2  team  will 
elevate  the  issue  to  the  Level  3  team  no 
later  than  14  days  after  notification  by 
the  Level  1  team,  or  sooner  as  agreed 
upon  or  mandatory  deadlines  require. 


c.  Level  3:  The  Level  3  review  team 
consists  of  all  regional  executives  (i.e., 
for  NMFS  and  EPA,  regional 
administrators;  and  for  FWS,  regional 
directors).  Their  function  is  to  resolve 
any  elevated  disputes  within  21  days  of 
notification  of  elevation  by  Level  2 
teams,  or  sooner  as  necessary  to  meet 
mandatory  deadlines,  and  serve  as  key 
advisors  on  policy  and  process.  If  issues 
are  not  resolved  by  the  Level  3  team,  the 
issue  will  be  elevated  for  Headquarters 
Review. 

d.  Headquarters  Review:  This  review 
consists  of  the  Director  of  NMFS 
(Assistant  Administrator  for  Fisheries, 
National  Oceanic  and»Atmospheric 
Administration,  NOAA),  the  Director  of 
FWS,  and  the  Deputy  Assistant 
Administrator  of  Water  at  EPA  or  their 
representatives  who  shall  attempt  to 
resolve  disputes  elevated  by  the  regional 
executives.  Agency  administrators  shall 
attempt  to  issue  a  decision  resolving  the 
issue  within  21  days  after  elevation. 
Decisions  will  be  binding  upon  the 
agencies'  field  staffs.  Agency 
administrators  or  their  designees  shall 
make  every  attempt  to  resolve  the 
dispute  before  elevation,  where 
necessary,  to  the  Assistant  Secretaries  of 
the  Departments  of  Interior/Commerce 
and  the  Assistant  Administrator  of  EPA. 
The  responsible  Assistant  Secretary(s) 
and  Assistant  Administrator  shall 
resolve  any  issues  within  21  days  of 
elevation.  At  this  resolution  level,  the 
decision  must  rest  with  the  agency 
exercising  the  statutory  or  regulatory 
authority  in  question. 

3.  Oversight  Panel 

The  Oversight  Panel  consists  of 
regional  and  headquarters  personnel 
from  each  individual  agency.  The  panel 
provides  oversight  and  coordination  for 
all  aspects  of  this  agreement.  Its 
functions  include,  but  are  not  limited  to: 

(1)  Maintaining  and  updating  process 
guidance; 

(2)  Addressing  issues  about  process 
implementation ; 

(3)  Incorporating/identifying 
improvements  and  revisions  into  the 
process; 

(4)  Convening  interagency  scientific/ 
technical  reviews,  as  appropriate; 

(5)  Facilitating  reaching  consensus  on 
particular  issues  at  any  level  upon 
requests  by  personnel  at  that  level;  and 

(6)  Reviewing  and  evaluating,  at  least 
on  an  annual  basis,  the  Agreement  and 
its  implementation  by  the  three 
agencies. 

4.  Sub- Agreements 

Regional  and  field  level  Federal  sub- 
agreements  further  implementing  this 
Agreement  may  be  executed  by 
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appropriate  EPA/Services  programs. 
Any  such  sub-agreements  which  clarify 
roles,  procedures,  and  responsibilities 
are  encouraged.  This  includes  any 
efforts  to  protect  species  and  water 
quality  on  a  watershed  or  ecosystem 
basis.  Sub-agreements  must  be 
consistent  with  this  Agreement  and 
must  be  approved  by  Regional  offices 
and  reviewed  by  Headquarters. 

5.  Guidance/Training 

EPA  and  the  Services  will  hold  joint 
training  sessions  with  regional  and  field 
staff  to  facilitate  staffs  understanding 
and  implementation  of  the  Agreement, 
with  a  goal  of  providing  such  training  to 
all  relevant  personnel  within  eighteen 
months.  The  agencies  may  issue 
guidance  individually  or  jointly  to  assist 
in  carrying  out  this  Agreement. 

B.  Summary^Section  7  Consultation 
Process 

1.  Scope 

The  regulations  that  interpret  and 
implement  section  7  of  the  ESA 
establish  a  framework  for  efficient  and 
consistent  consultation  between  Federal 
agencies  regarding  listed  species  and 
critical  habitat. 

2.  Data  and  Information  Requirements 

EPA  agrees  to  include  in  any 
biological  assessment  or  evaluation  the 
best  available  scientific  and  commercial 
information.  EPA  and  the  Services  will 
exercise  their  scientific  judgment  to 
determine  the  relevance  and  validity  of 
the  available  scientific  and  commercial 
information.  The  Level  1  review  teams 
will  provide  a  venue  for  collaborating 
among  the  agencies  on  these  issues. 

3.  Information  Sharing 

The  Services  will  initially  provide 
EPA  with  a  consolidated  list  of 
Federally-listed  and  proposed  species 
and  designated  and  proposed  critical 
habitat  by  State.  The  Services  agree  to 
provide  to  EPA  any  additions  of  species 
or  other  relevant  information  as 
proposed  or  final  rule-making  occurs. 
EPA  will  provide  and  update  copies  of 
Federal  section  304(a)  water  quality 
criteria  and  applicable  State  and  Tribal 
water  quality  standards  to  the  Services. 

EPA  and  tne  Services  will  sh^ 
information  and  analyses  used  to  make 
decisions  under  this  Agreement  when 
requested,  including  analyses 
supporting  biological  evaluations  and 
biological  opinions.  The  Services  will 
provide  to  EPA  copies  of  all  draft 
jeopardy  biological  opinions  and  draft 
no  jeopardy  biological  opinions  with 
incidental  take  statements,  unless  EPA 
specifically  requests  that  a  draft  not  be 
provided. 


4.  Effects  of  an  Action 

All  "effects  of  the  action"  and 
"cvunulative  effects"  will  be  considered 
in  the  Service's  biological  opinions  (50 
CFR  402.14(c),  402.14(g)  (3)  and  (4),  and 
402.14(h)).  The  "effects  of  an  action" 
include  all  direct  as  well  as  indirect 
effects  that  are  reasonably  certain  to 
occur,  even  at  a  later  time.  Effects  of  an 
action  include  effects  of  interrelated  and 
interdependent  actions  associated  with 
the  proposed  action  in  question. 
Cumulative  effects  include  future  State 
or  Tribal  and  private  actions  that  are 
reasonably  certain  to  occur  in  the  action 
area  that  do  not  involve  Federal 
activities.  Water  quaUty  criteria  and 
State  or  Tribal  water  quality  standards 
establish  levels  of  pollutants  from  all 
sources,  and  so  would  account  for  all 
such  effects  insofar  as  water  quality  is 
concerned.  Since  NPDES  permits  are 
established  to  achieve  water  quality 
standards,  they  will  account  for  point 
source  effects  insofar  as  water  quality  is 
concerned. 

5.  Biological  Evaluation 

Although  section  7(c)  of  the  ESA 
refers  to  a  biological  assessment  as  an 
element  of  the  consultation  process,  a 
biological  assessment  is  required  only  in 
the  case  of  a  major  construction  activity, 
as  defined  at  50  CFR  402.02.  The 
purpose  of  a  biological  assessment  is  to 
enable  an  agency  to  determine  whether 
a  proposed  action  is  likely  to  adversely 
affect  Federally-listed  species  and 
designated  critical  habitat.  A  biological 
assessment  also  assists  an  agency  in 
complying  with  potential  ESA 
"conference"  requirements  for  proposed 
species  and  critical  habitat  under  50 
CFR  402.10.  For  EPA  actions  that  are 
not  major  construction  activities,  em 
alternative  document  that  may  be  used 
for  decision-making  is  a  biological 
evaluation.  While  a  biological 
evaluation  is  not  required  by  regulation. 
EPA  will  develop  such  an  evaluation 
where  the  Agency  determines  it  would 
be  appropriate  for  determining  whether 
listed  species  may  be  affected  by  the 
proposed  action  and  for  assisting 
consultation  with  the  Services.  The 
Services  recognize  that  the  content  and 
format  of  the  biological  evaluation  are  to 
be  determined  by  EPA. 

A  biological  evaluation  is  an  analysis 
of  the  potential  effects  of  a  proposed 
action  on  listed  species  or  their  critical 
habitat  based  upon  the  best  available 
scientific  or  conmiercial  information. 
The  biological  evaluation  will  vary  in 
extent  and  rigor  according  to  the 
certainty  and  severity  of  an  action's 
deleterious  effect.  For  example,  a 
biological  evaluation  may  be  very  brief 


if  the  expected  result  of  an  action  is 
straightforward,  is  beneficial,  or  is  of 
little  or  no  consequence.  If,  on  the  other 
hand,  the  potential  effects  are  severe, 
large  in  scope,  complex  or  uncertain  in 
terms  of  outcome,  the  analysis  would 
need  to  be  more  extensive  and  rigorous. 

A  biological  evaluation  can  be  used 
for  decision-making  prior  to  and 
throughout  section  7  consultation  and 
for  a  possible  conference  on  proposed 
species  or  critical  habitat.  The 
evaluation  can  be  used  to  make  a  "may 
effect"  or  "no  effect"  determination,  or 
to  support  a  judgment  that  the  proposed 
action  is  or  is  not  likely  to  adversely 
affect  listed  species  or  their  critical 
habitat. 

If  early  or  formal  consultation  is 
initiated,  a  biological  evaluation  or 
biological  assessment  can  be  used  by  the 
appropriate  Service  in  rendering  a 
preliminary  or  final  biological  opinion. 

6.  Timeliness  of  Actions 

In  informal  and  formal  consultation, 
EPA  and  the  Services  agree  to  adhere  to 
time  frames  set  forth  in  50  CFR  part  402 
and  supplemental  guidance  provided  in 
this  Agreement,  in  order  to  enable  EPA 
to  meet  statutory  and  regulatory 
deadlines  under  the  CWA.  EPA  will 
strive  to  provide  advance  notice  to  the 
Services  concerning  anticipated 
consultations,  to  provide  thorough 
biological  evaluations,  to  comment 
promptly  on  draft  opinions  and  to 
provide,  where  appropriate,  additional 
available  information  requested  by  the 
Services. 

If  during  informal  consultation  EPA 
determines  that  the  action  is  not  likely 
to  adversely  affect  listed  species  or 
critical  habitat,  then  EPA  will  notify  the 
Service  in  writing.  The  Service  will 
respond  in  writing  within  30  days  of 
receipt  of  such  a  determination,  unless 
extended  by  mutual  agreement.  The 
response  will  state  whether  the  Service 
concurs  or  does  not  conciu'  with  EPA's 
determination.  If  the  Service  does  not 
concur,  it  will  provide  a  written 
explanation  that  includes  the  species 
and/or  habitat  of  concern,  the  perceived 
adverse  effects,  supporting  information, 
and  a  basic  rationale. 

The  Services  may  request  that  EPA 
initiate  consultation  on  a  Federal  action. 
The  Services  do  not  have  the  authority, 
however,  to  require  the  initiation  of 
consultation.  The  Services'  vmtten 
explanation  of  the  request  shall  include 
the  species  and/ or  critical  habitat  of 
concern,  maimer  in  which  there  may  be 
an  effect,  supporting  information,  and  a 
basic  rationale. 

The  Services  will  strive  to  issue 
biological  opinions  wil  hin  90  days  of  an 
initiation  of  formal  consultation  unless 
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the  Services  ^d  EPA  agree  to  extend 
the  consultation  period.  The  timing  of 
activities  during  consultation  may  be 
further  expedited  as  necessary  taking 
into  account  jjegal  deadlines  for  EPA 
action  and  th#  agencies'  programmatic 
needs.  EPA,  where  appropriate,  will 
enter  into  ear!  y  consultation  with  the 
Services  in  order  to  ensure  that  EPA 
meets  its  statv  itory  CWA  deadlines  for 
decision-mak  ng.  In  addition,  EPA  and 
the  Services  agree  to  make  every  effort 
to  provide  prpmpt  and  responsive 
communicati(ms  to  ensure  States, 
Tribes,  and  permit  applicants  do  not 
suffer  undue  |  )rocedural  delays. 

ity  at  the  Conclusion 
donsultation 


7.  EPA  Respo^sibil 
of  Section  7 


Following 
opinion,  EPA 
and  in  what 
action  in  lighl 
7  obligations 
issued,  EPA 
its  final  decision 


i  isuance  of  a  biological 
will  determine  whether 
n  lanner  to  proceed  with  the 
of  its  CWA  and  section 
If  a  jeopardy  opinion  is 
11  notify  the  Services  of 
on  the  action. 


V'l 


8.  Reinitiatior  of  Formal  Consultation 

The  section  7  regulations  define 
conditions  un  der  which  EPA  or  the 
Services  will  fequest  reinitiation  of 
formal  consultation  at  50  CFR  402.16. 
The  Services  i  ind  EPA  will  work 
cooperatively  to  evaluate  any  new 
information  td  determine  if  reinitiation 
is  necessary. 

C.  Proposed  S  pedes  and  Proposed 
Critical  Habitat 

The  Serviced  will  identify  proposed 
species  and  proposed  critical  habitat  to 
EPA  Regional  loffices.  EPA  will  evaluate 
any  CWA  activities  it  authorizes,  funds, 
or  carries  out  that  are  subject  to  section 
7  and  determihe  if  they  are  likely  to 
jeopardize  proposed  species  or  result  in 
the  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  so,  EPA 
will  confer  wi^h  the  Services  using  the 
procedures  uijder  50  CFR  402.10.  The 
Services  may  also  initiate  a  request  for 
conference  onj  a  particular  action. 

D.  Recovery  Frogram 

Section  7(a)|[l)  of  the  ESA  provides 
that  Federal  agencies  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  the  ESA  by  carrying  out 
programs  for  tbe  conservation  and 
recovery  of  threatened  and  endangered 
species.  Section  7  consultation  and  the 
recovery  plan|Ling  and  implementation 
process  are  tvfo  primary  mechanisms 
that  EPA  can  «se  as  guides  to  identify 
actions  that  E^*A  or  the  Services  believe 
are  needed  to  Jirotect  and  recover 
Federally-listed  species. 


1.  Conservation  Recommendations  to 
Assist  Recovery 

The  section  7  consultation  process  is 
primarily  intended  to  ensure  that  EPA's 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  Federally-listed 
species  or  adversely  modify  their 
critical  habitat.  However,  biological 
opinions  may  contain  discretionary 
conservation  recommendations  to 
promote  the  recovery  of  the  subject 
species.  (50  CFR  402.02  defines 
conservation  recommendations  as 
suggestions  of  the  Services  regarding  the 
development  of  information  or 
discretionary  measures  to  minimize  or 
avoid  adverse  effects  of  a  proposed 
action  on  listed  species  or  critical 
habitat.)  Implementation  of  these 
conservation  recommendations  would 
help  conserve  and  recover  listed 
species. 

Frequent  and  informal  contact 
between  the  Services  and  EPA  is 
encouraged  during  all  stages  in  the 
development  of  conservation 
recommendations.  During  section  7 
consultation,  the  Services  will  work 
closely  with  EPA  to  identify 
conservation  recommendations  and 
evaluate  the  feasibility  of  their 
implementation. 

2.  Recovery  Planning 

Recovery  plans  are  developed  in  three 
stages:  (a)  Technical  drafts  that  are 
intended  to  provide  agencies  an 
opportunity  to  assist  the  Services  in 
developing  biologically  sound  recovery 
plans;  (b)  Agency  drafts  which  outline 
the  various  tasks  the  Services  feel  may 
be  within  the  jurisdiction  of  other 
agencies  and  are  circulated  for  public 
comment  (the  Technical  and  Agency 
Draft  are  sometimes  combined  into  one 
docimient  to  save  time);  and  (c)  the  final 
plan. 

The  Services  will  invite  EPA  to  serve 
as  members  of  Recovery  Teams  where 
water  quality  is  a  concern  or  EPA  has 
particular  expertise,  provide  to  EPA 
copies  of  all  draft  recovery  plans  that 
contain  water  quality  related  recovery 
tasks,  and  actively  solicit  EPA's 
involvement  during  all  phases  of 
recovery  plan  development.  The 
Services  will  also  solicit  State  or  Tribal 
involvement,  where  appropriate.  EPA 
will  provide  the  Services  with 
comments  related  to  water  quality 
threats,  recovery  issues,  and  will  suggest 
areas  where  plans  could  be  modified  to 
include  specific  actions  to  support  the 
species  recovery  effort. 

3.  Recovery  Implementation 

EPA  and  the  Services  will  hold 
recovery  planning/implementation 


discussions  or  meetings,  on  at  least  an 
annual  basis.  The  members  of  this  group 
and  the  geographic  area  covered  by  this 
group  will  vary  among  Regions, 
depending  on  the  geographic  range  and 
number  of  species  impacted  by  water 
quality.  The  meetings  could  be 
organized  on  a  watershed  or  ecosystem 
basis  and  involve  field  and/or  Regional 
personnel.  These  groups  will  discuss 
current  and  upcoming  water  quality/ 
listed  species  related  activities,  and 
provide  input  for  prioritizing 
watersheds  (e.g.,  the  number  of  listed 
species,  the  seriousness  of  threats,  and 
the  opportunities  for  conservation/ 
recovery  success)  for  potential  future 
coordinated  activities. 

E.  Candidate  Conservation  Activities 

The  Services  and  EPA  will  develop 
watershed  and  ecosystem  based 
initiatives  to  identify  and  remove  those 
conditions  that  may  lead  to  future 
listings.  Efforts  should  focus  on 
candidate  species  and  other  species  of 
concern  and  their  associated 
ecosystems.  The  local/regional 
coordinating  teams  will  identify  specific 
focus  areas. 

VI.  National  Level  Activities  to  Ensure 
Protection  of  Species 

EPA  will  take  the  following  steps  at 
the  national  level  to  ensure  that  State 
and  Tribal  permitting  programs  and 
water  quality  standards  provide 
protection  for  endangered  and 
threatened  species. 

A.  National  Rule-making 

EPA  will  propose  amendments  to  its 
national  water  quality  standards 
regulations  (40  CFR  part  131)  to  include 
provisions  to  ensure  the  protection  of 
endangered  and  threatened  species 
within  24  months  following  the 
execution  of  this  Agreement.  EPA  will 
propose  to  require  that  water  quality  not 
likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat,  including  a  prohibition 
of  mixing  zones  or  variances  that  would 
be  likely  to  cause  jeopardy,  and  a 
requirement  that  States  or  Tribes  adopt 
site-specific  water  quality  criteria 
(tailored  to  the  geographic  range  of  the 
species  of  concern)  where  determined  to 
be  necessary  to  avoid  a  likelihood  of 
jeopardy. 

After  consideration  of  public 
comment,  EPA  will  adopt  appropriate 
provisions  in  a  final  regulation. 
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B.  Development  of  New  Water  Quality 
Criteria  Methodological  Guidelines 

EPA  will  continue  to  invite  the 
Services  to  be  represented  on  EPA's 
Aquatic  Life  Criteria  Guidelines 
Committee.  EPA  has  charged  this 
committee  with  revising  and  updating 
EPA's  methodological  guidelines  for 
issuance  of  new  304(a)  water  quality 
criteria  guidance  values.  As  members  of 
the  committee,  the  Services  and  EPA 
will  ensure  that  these  methodological 
guidelines  take  into  account  the  need  to 
protect  Federally-listed  species.  The 
Services  will  assist  EPA  to  (1)  develop 
and  have  peer  reviewed  a  list  of 
surrogate  and  target  endangered  and 
threatened  species  that  could  be  used  in 
pollutant  toxicity  testing  and  (2)  assist 
in  the  development  of  biocriteria  for 
streams,  rivers,  lakes,  wetlands, 
estuaries  or  marine  waters  that  contain 
endangered  and  threatened  species  or 
designated  critical  habitat. 

These  methodological  guidelines  are 
subject  to  peer  review,  public  notice  and 
comment  prior  to  being  finaUzed.  Prior 
to  the  public  comment  period,  the 
Directors  will  provide  the  Services' 
views  regarding  the  guidelines  so  that 
the  public  will  have  the  benefit  of  the 
Services'  views  duiring  the  conunent 
period.  The  Services  will  also  be  invited 
to  participate  in  the  peer  review  process 
for  the  development  of  new  criteria 
values  under  section  304(a),  and  will 
designate  technical  experts  to  provide 
the  Services'  views  during  the  peer 
review  process. 

C.  National  Consultation  on  CWA 
Section  304(a)  Aquatic  Life  Criteria 

1.  Overview 

Under  section  304(a)  of  the  CWA, 
EPA  from  time  to  time  publishes  water 
quality  criteria  that  serve  as  scientific 
guidance  to  be  used  by  States  or  Tribes 
in  establishing  and  revising  water 
quality  standards.  These  criteria  are  not 
enforceable  requirements,  but  are 
recommended  criteria  levels  that  States 
or  Tribes  may  adopt  as  part  of  their 
legally  enforceable  water  quality 
standards.  States  or  Tribes  may, 
however,  adopt  other  scientifically 
defensible  criteria  in  lieu  of  EPA's 
recommended  criteria  (see  40  CFR 
131.11(b)).  EPA  has  to  date  pubUshed 
criteria  for  the  protection  of  aquatic  life 
for  45  pollutants.  EPA  has  developed  an 
interim-final  "Water  Quality  Criteria 
and  Standards  Plan"  (EPA,  June  1998) 
to  guide  the  development  and 
implementation  of  new  or  modified 
304(a)  criteria  in  the  coming  years. 

The  objective  of  EPA's  criteria 
program  is  to  provide  scientific 
information  to  States  and  Tribes  that 


will  best  facilitate  the  overall  protection 
of  the  aquatic  ecosystem.  A  better 
understanding  of  the  effects  of  water 
pollution  on  endangered  and  threatened 
species  will  help  achieve  this  objective. 
Therefore,  EPA  and  the  Services  will 
conduct  a  section  7  consultation  on  the 
aquatic  life  criteria  to  assess  the  effect 
of  the  criteria  on  listed  species  and 
designated  critical  habitat.  EPA  and  the 
Services  will  also  conduct  a  conference 
regarding  species  proposed  for  listing 
and  proposed  designated  critical 
habitat.  EPA  will  consider  the  results  of 
this  consultation  as  it  implements  and 
refines  its  criteria  program,  including 
decisions  regarding  the  relative 
priorities  of  revising  existing  criteria 
and  developing  new  criteria. 

EPA  and  the  Services  have  gained 
considerable  experience  in  evaluating 
the  potential  effects  on  endangered  and 
threatened  species  of  pollutants  for 
which  EPA  has  published 
recommended  aquatic  life  criteria  under 
section  304(a)  of  the  CWA.  For  example, 
the  Services  have  issued  biological 
opinions  as  a  result  of  section  7 
consultations  on  aquatic  life  criteria 
approved  by  EPA  in  water  quality 
standards  adopted  by  the  States  of  New 
Jersey,  Alabama,  and  Arizona,  and 
promulgated  by  EPA  for  the  Great  Lakes 
Basin.  EPA  is  currently  conducting 
consultation  with  the  Services  regarding 
aquatic  life  criteria  being  promulgated 
by  EPA  for  toxic  pollutants  for  certain 
waters  in  California.  These  opinions 
have  evaluated  (or  are  evaluating]  the 
effects  of  criteria  pollutants  on  87 
aquatic  species,  which  constitute 
approximately  42%  of  listed  aquatic 
species  in  the  country.  Grouped  by 
taxonomic  family,  these  consultations 
have  evaluated  the  efi^ects  of  criteria 
pollutants  on  one  or  more  species  in 
approximately  65%  of  those  families  to 
which  listed  aquatic  species  belong.  In 
addition  to  these  comprehensive  formal 
consultations,  EPA  and  the  Services 
have  also  conducted  informal 
consultations  on  State  water  quality 
standards  approval  actions  which  have 
covered  water  quality  criteria  contained 
in  the  standards. 

EPA  and  the  Services  recognize, 
however,  that  conducting  consultations 
on  a  State-by-State  basis  is  not  the  most 
efficient  approach  to  evaluating  the 
effects  of  water  pollution  on  endangered 
and  threatened  species  throughout  the 
country.  A  national  consultation  will 
ensure  a  consistent  approach  to 
evaluating  the  effects  of  pollutants  on 
species  and  identifying  measures  that 
may  be  needed  to  better  protect  them.  A 
national  consultation  will  also  ensure 
better  consideration  of  effects  on  species 
whose  ranges  cross  State  boundaries. 


2.  Procedures  for  Consultation 

The  consultation  will  be  conducted  in 
accordance  with  the  procedures  in  50 
CFR  part  402  and  the  guidance 
contained  in  the  Services'  Consultation 
Handbook.  EPA  and  the  Services  also 
anticipate  that  the  consultation  will 
follow  the  basic  approach  described 
below.  The  agencies  will  endeavor  to 
streamline  their  processes  to  complete 
this  consultation  within  eighteen 
months. 

EPA  and  the  Services  anticipate  that 
the  national  consultation  will  focus  on 
aquatic  and  aquatic-dependent  species. 
The  consultation  will  be  conducted  on 
a  national  basis,  and  therefore,  will  not 
be  waterbody-specific.  In  addition, 
given  the  numbers  of  species  involved 
in  the  consultation,  the  effects  on 
species  will  be  evaluated  to  the 
maximiun  extent  possible  based  on 
groupings  of  species  believed  to  be 
affected  in  a  similar  manner. 

The  agencies  will  take  a  collaborative 
approach  to  evaluating  the  effects  of  the 
criteria  pollutants  on  listed  species,  and 
joint  teams  will  be  established  to 
conduct  the  consultation.  With  input 
from  the  Services,  EPA  will  prepare  a 
biological  evaluation  based  on  the  best 
scientific  and  commercial  data 
available,  and  will  provide  a  rationale 
for  any  findings  regarding  the  effects  of 
the  criteria  pollutants  on  listed  species. 
EPA  will  make  "effects  determinations" 
based  on  the  direct  and  indirect  effects 
of  the  45  pollutants  on  listed  species. 
EPA  will  evaluate  the  effects  of  ~^ 

pollutants  on  species  in  the  water 
column  based  upon  the  available 
toxicological  data,  principally  the  data 
assembled  in  EPA's  criteria 
development  documents  as  well  any 
more  recent  toxicological  information. 
EPA  will  consider  other  exposure 
scenarios  to  aquatic  and  aquatic- 
dependent  species  and  provide 
available  information  to  the  Services. 

The  Services  will  work 
collaboratively  with  EPA  In  developing 
their  biological  opinion,  including  the 
development  of  any  reasonable  and 
prudent  measures  or  alternatives  to 
minimize  anticipated  incidental  take  or 
to  avoid  likely  jeopardy  to  listed  species 
or  adverse  modification  or  destruction 
of  designated  critical  habitat.  Any 
reasonable  and  prudent  measures  or 
alternatives  that  identify  research  needs 
will  be  mutually  developed  and  will 
reflect  priorities  established  by  the 
national  research  and  data  gathering 
plan.  Should  the  opinion  call  for 
revisions  to  existing  criteria  or  issuance 
of  new  criteria,  the  opinion  will 
recognize  EPA's  practice  of  subjecting 
new  or  revised  criteria  to  pubUc  notice 
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and  commen :  and  external  peer  review 
prior  to  bein(  finalized.  EPA  believes 
that  the  exist  ng  criteria  provide  a 
significant  d(  gree  of  protection  for  the 
aquatic  ecos>  stem  (including  listed 
species).  The  agencies  agree  that,  until 
any  revisions  of  criteria  are  completed, 
the  agencies  vill,  to  the  maximum 
extent  practic  able,  maintain  the  status 
quo  by  contii  luing  to  implement  such 
criteria  in  wa|ter  quality  standards 
programs  pri6r  to  revisions  to  the 
criteria. 

Because  thi  5  effects  of  the  criteria 
pollutants  on  certain  listed  species  have 
already  been  evaluated  in  biological 
opinions  issued  by  the  Services,  the 
agencies  will  rely  upon  the  scientific 
information  a  nd  conclusions  in  those 
consultations  to  the  maximum  extent 
possible.  Sue  i  prior  opinions  will 
remain  in  effi  ict  unless  consultation  is 
reinitiated. 

The  nation  d  consultation  will 
provide  sectii  )n  7  coverage  for  any  water 
quality  criter  a  included  in  State  or 
Tribal  water  <  uality  standards 
approved,  or  federal  water  quality 
standards  prdmulgated,  by  EPA  that  are 
identical  to  of  more  stringent  than  the 
recommended  section  304(a)  criteria. 
Therefore,  separate  consultation  on  such 
criteria  will  not  be  necessary,  subject  to 
requirements  related  to  reinitiation  of 
consultation  under  50  CFR  402.16.  If, 
during  the  national  consultation,  EPA 
proposes  to  tike  an  action  approving  or 
promulgating!  "'^^^^'^  standards  that 
are  identical  \o  or  more  stringent  than 
the  existing  3p4(a)  criteria,  such  action 
will  be  covered  by  the  national     • 
consultation.  EPA  and  the  Services 
agree  that  EPA  may  proceed  with  its 
action  pendii^g  the  conclusion  of  the 
national  conslultation.  EPA  will  ensure 
that  its  action  does  not  have  the  effect 
of  foreclosing  the  formulation  or 
implementation  of  any  reasonable  and 
prudent  alter|iatives  in  the  national 
consultation  by  stating  that  EPA's  action 
is  subject  to  revision  based  on  the 
results  of  the  Consultation. 

Vn.  Joint  National  Research  and  Data 
Gathering  Plan  and  Priorities 

EPA  and  thfe  Services  will  convene  a 
work  group  ot  scientific  and  technical 
personnel  to  develop  a  research  and 
data  gatherina  plan  that  supports  water 
quality  standards  protective  of  species 
of  concern  anjd  the  ecosystems  they 
inhabit.  The  aoal  of  the  plan  is  to 
identify  high  priority  data  and 
information  i^ded  to  reduce 
uncertainty  concerning  the  degree  to 
which  water  duality  criteria  and  permits 
are  protectivef  of  endangered  or 
threatened  species.  The  plan  also 
recognizes  th*  agencies'  joint  interest  in, 


and  responsibility  for,  funding  and 
conducting  research  related  to 
endangered  and  threatened  species.  The 
information  gathered  as  a  result  of  this 
joint  plan  and  the  national  consultation 
will  be  used  by  EPA  in  the  revision  or 
development  of  national  304(a)  water 
quality  criteria,  in  review  of  State  and 
Tribal  water  quality  standards,  and  the 
evaluation  of  permits.  Similarly,  the 
Services  will  use  this  information  in 
assessing  threats  and  minimizing 
adverse  effects  to  listed  species.  The 
agencies  agree  that  the  plan  should  be 
completed,  if  possible,  within  eighteen 
months  of  the  signing  of  this  Agreement. 

The  work  group  will  primarily  be 
concerned  with  three  tasks:  (1) 
development  of  the  research  plan, 
including  the  components  identified 
below;  (2)  evaluating  and  prioritizing 
research  or  data  gathering  needs 
identified  in  consultations  on  EPA's 
review  of  specific  State  and  Tribal  water 
quality  standards;  and  (3)  overseeing 
and  coordinating  the  implementation  of 
the  national  research/data  gathering 
plan. 

A.  Existing  and  New  Water  Quality 
Criteria 

The  national  research  work  group  will 
identify  those  CWA  section  304(a) 
aquatic  life  criteria  that  are  the  highest 
priority  candidates  for  additional 
research  based  on  issues  identified  in 
consultations  on  State  and  Tribal  water 
quality  standards  and  the  national 
consultation  on  the  aquatic  life  304(a) 
criteria  published  by  EPA  under  section 
304(a)  of  the  CWA. 

The  work  group  will  also  identify  the 
highest  priority  areas  for  the 
development  of  new  national  304(a) 
water  quality  criteria  to  protect  listed 
species.  The  work  group  will  take  into 
account  new  criteria  development  needs 
identified  in  consultations  on  State  and 
Tribal  water  quality  standards 
including,  in  particular,  the  priority  to 
be  given  to  the  development  of  wildlife 
criteria  for  areas  where  such  criteria 
have  not  been  developed  (i.e.,  outside 
the  Great  Lakes  Basin). 

B.  Work  Group  Report  to  Agreement 
Signatories 

Within  one  year  of  signing  this 
Agreement,  the  work  group  will  submit 
a  comprehensive  report  to  the 
signatories  of  this  Agreement  (or  their 
successors)  that  (1)  siunmarizes  the 
range  of  research  options  considered  by 
the  work  group;  (2)  makes 
recommendations  regarding  priority 
research  and  data  gathering 
undertakings  for  existing  and  new  water 
quality  criteria;  (3)  describes  the 
recommended  additional  research;  (4) 


estimates  the  likely  cost  of  the  research; 
(5)  evaluates  available  funding  for 
completing  the  research;  and  (6) 
establishes  a  specific  time  fi'ame  for 
completing  the  research  and  data 
gathering. 

C.  National  Research  and  Data 
Gathering  Plan 

After  taking  into  account  the 
recommendations  of  the  work  group,  the 
signatories  of  this  Agreement  (or  their 
successors)  will  adopt  a  national 
research  and  data  gathering  plan  within 
eighteen  months  of  the  signing  of  this 
Agreement.  The  plan  will  identify  near- 
term  (1-5  years)  priorities  reflecting  the 
highest  priorities  identified  by  the 
agencies  that  can  be  accomplished  with 
available  and  anticipated  funding 
sources.  The  plan  will  also  identify 
longer  term  (5-10  years)  priorities.  The 
agencies  will  work  to  incorporate  the 
plan  into  their  respective  budgets,  and 
to  achieve  economies  of  scale  and 
increased  effectiveness  in  the  use  of 
limited  funds  by  coordinating  efforts 
wherever  possible.  The  agencies  will 
also  work  to  coordinate  the  plan  with 
the  White  House-sponsored  Committee 
on  the  Environment  and  Natural 
Resources. 

D.  Consultation  on  State  and  Tribal 
Water  Quality  Standards 

On  an  ongoing  basis,  the  work  group 
will  provide  expertise  and  assistance  to 
the  field/regional  offices  regarding 
research/data  gathering  issues  raised  in 
consultations  on  State  and  Tribal  water 
quality  standards.  Where  such 
consultations  identify  significant 
research/data  gathering  priorities,  those 
priorities  will  be  forwarded  for 
evaluation  by  the  work  group.  With 
input  from  the  regional/field  offices,  the 
work  group  will  determine  the  priority 
of  such  research  and  data  gathering  in 
relation  to  other  needs  contained  in  the 
national  plan.  This  process  will  enable 
the  agencies  to  rationally  allocate  their 
resources  as  new  research/data 
gathering  needs  arise. 

Vin.  Consultation  on  Water  Quality 
Standards  Actions 

A.  Development  of  New  or  Revised  State 
or  Tribal  Water  Quality  Standards 

EPA  will  communicate  and,  where 
required  under  section  7  of  the  ESA, 
consult  with  the  Services  on  new  or 
revised  State  or  Tribal  water  quality 
standards  and  implementing  procedures 
that  are  subject  to  EPA  review  and 
approval  under  section  303(c)  of  the 
CWA. 

If  a  State  or  Tribe  requests,  or  upon 
mutual  agreement,  EPA  may,  by 
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notifying  the  appropriate  Service(s)  in 
writing,  designate  a  State  or  Tribe  to 
-serve  as  a  non-Federal  representative  to 
conduct  informal  consultation  in 
accordance  with  50  CFR  402.08. 

1.  Scoping  of  Issues  To  Be  Considered 
Ehiring  the  Triennial  Review  Process 

Section  303(c)  of  the  CWA  requires 
States  to  adopt  and  revise  standards  at 
least  on  a  triennial  basis.  The  Services 
and  EPA  recognize  that  to  accomplish 
timely  implementation  of  standards  that 
may  affect  Federally-listed  species  and 
designated  critical  habitat,  early 
involvement  and  technical  assistance  by 
the  Services  is  needed.  In  an  effort  to 
facilitate  collaboration  and  the 
consultation  process.  EPA  regional 
offices  will  provide  the  Services 
annually  with  a  list  of  all  upcoming 
scheduled  triennial  reviews  for  the  next 
5  year  period. 

The  Services  will  participate  in  a 
meeting  with  EPA  and  the  State  or  Tribe 
to  discuss  the  extent  of  an  upcoming 
review.  EPA  will  take  the  lead  to 
schedule  the  meeting  near  the  start  of 
the  triennial  review  process. 

2.  Development  of  State  or  Tribal 
Standards 

EPA  will  seek  the  technical  assistance 
and  comments  of  the  Services  diuing  a 
State's  or  Tribe's  development  of  water 
quality  standards  and  related  policies. 
'The  Services  will  provide  the  States  or 
Tribes  and  EPA  with  information  on 
Federally-listed  species,  proposed 
species  and  proposed  critical  habitat, 
and  designated  critical  habitat  in  the 
State  or  on  Tribal  lands.  EPA  will 
provide  assistmice  to  the  Services  in 
obtaining  descriptions  of  pollutants  and 
causes  of  water  quality  problems  v^thin 
a  watershed  or  ecosystem.  The  Services 
Mdll  work  cooperatively  with  the  States 
or  Tribes  to  identify  any  concerns  the 
Services  may  have  and  how  to  address 
those  concerns.  EPA  will  request  the 
Services  to  review  and  comment  on 
draft  standards,  and  to  participate  in 
meetings  with  States  or  Tribes  as 
appropriate.  EPA  will  indicate  which  of 
these  requests  are  of  high  priority,  and 
the  Services  will  make  every  effort  to  be 
responsive  to  these  requests. 

Where  appropriate,  EPA  and  the 
Services  will  encourage  the  State  or 
Tribe  to  adopt  special  protective 
designations  where  listed  or  proposed 
threatened  or  endangered  species  are 
present  or  critical  hd)itat  is  designated 
or  proposed. 

EPA  will  initiate  discussions  with  the 
Services  if  there  is  a  concern  that  a  draft 
State  or  Tribal  standard  or  relevant 
policy  may  impact  Federally-Usted 
species  or  critical  habitat. 


3.  Adoption  and  Submittal  of  State  or 
Tribal  Standards 

States  or  Tribes  adopt  new  and 
revised  standards  and  implementing 
policies  from  time  to  time  as  well  as  at 
the  conclusion  of  the  triennial  review 
period. 

After  the  final  action  adopting  the 
standards,  the  State  or  Tribe  sends  its 
adopted  and  effective  standards  to  EPA. 
Once  received,  EPA  is  required  by  the 
CWA  to  approve  the  standards  within 
60  days  or  disapprove  them  within  90 
days.  Section  7  consultation  is  required 
if  EPA  determines  that  its  approval  of 
any  of  the  standards  may  affect  listed 
species  or  designated  critical  habitat. 
The  time  periods  established  by  the 
CWA  require  that  EPA  and  the  Services 
work  effectively  together  to  complete 
any  needed  consultation  on  a  State's  or 
Tribe's  standards  quickly.  In  order  to 
provide  enough  time  for  consultation 
with  the  Services  where  the  approval 
may  affect  endangered  or  threatened 
species,  EPA  will  work  with  the  State  or 
Tribe  with  the  goal  of  providing  to  the 
Services  a  final  draft  of  the  new  or 
revised  water  quality  standards  90  days 
prior  to  the  State's  or  Tribe's  expected 
submission  of  the  standards  to  EPA. 
When  needed,  EPA  will  prepare  a 
biological  evaluation  based  on  the  final 
draft  and,  where  appropriate,  request 
formal  consultation.  The  Services  agree 
to  consult  on  the  final  draft,  and  to 
accommodate  minor  revisions  in  the 
standards  that  may  occvir  during  the 
State's  or  Tribe's  adoption  process.  The 
Services  will  make  every  effort  to 
complete  consultation  and  delivery  of  a 
final  biological  opinion  within  90  days, 
or  on  a  schedule  agreed  upon  with  the 
EPA  Regional  Office. 

4.  EPA  Develops  Biological  Evaluation 

When  needed,  EPA  will  develop  a 
biological  evaluation  to  analyze  the 
potential  effect  of  any  new  or  revised 
State  or  Tribe  adopted  standards  that 
may  affect  Federally-listed  species  or 
critical  habitat. 

5.  EPA  Determination  of  "No  Effect"  or 
"May  Affect" 

EPA  will  evaluate  proposed  new  or 
revised  standards  and  use  any  biological 
evaluation  or  other  information  to 
determine  if  the  new  or  revised 
standards  "may  affect"  a  Usted  species 
or  critical  habitat.  For  those  standards 
where  EPA  determines  that  there  is  "no 
effect,"  EPA  may  record  the 
determination  for  its  files  and  no 
consultation  is  required.  Although  not 
required  by  section  7  of  the  ESA  for 
actions  that  are  not  major  construction 
activities  as  defined  by  50  CFR  402.02. 


EPA  will  share  any  biological 
evaluation,  "no  effect"  determination, 
and  supporting  documentation  used  to 
make  a  "no  effect"  determination  with 
the  Services  upon  request. 

If  EPA  decides  that  the  new  or  revised 
water  quality  standards  "may  affect"  a 
listed  species,  then  EPA  will  enter  into 
informal  consultation  (unless  EPA 
decides  to  proceed  directly  to  formal 
consultation)  to  determine  whether  the 
standards  are  Ukely  to  adversely  affect 
Federally- listed  species  or  critical 
habitat.  If  EPA  determines  that  the 
species  or  critical  habitat  is  not  Ukely  to 
be  adversely  affected,  EPA  will  request 
the  Service  to  concur  with  its  finding. 

Where  EPA  finds  that  a  sp>ecies  or 
critical  habitat  is  likely  to  be  adversely 
affected,  EPA  will  consider,  and  the 
Services  may  suggest,  modifications  to 
the  standards(s)  or  other  appropriate 
actions  which  would  avoid  the 
likelihood  of  adverse  effects  to  listed 
species  or  critical  habitat.  If  the 
Ukelihood  of  adverse  effects  cannot  be 
avoided  during  informal  consultation, 
then  EPA  will  initiate  formal 
consultation  with  the  Service  or  EPA 
may  choose  to  disapprove  the  standard. 
In  addition,  if  EPA  finds  that  a  proposed 
species  is  likely  to  be  jeopardized  or 
proposed  critical  habitat  adversely 
modified  by  EPA  approval  of  a  new  or 
revised  State  or  Tribal  standard,  EPA 
will  confer  with  the  Services  under  50 
CFR  402.10. 

6.  Services'  Review  of  "Not  Likely  to 
Adversely  Affect"  Determination 

Within  30  days  after  EPA  submits  a 
"not  likely  to  adversely  affect" 
determination,  the  Services  will  provide 
EPA  with  a  written  response  on  whether 
they  concur  with  EPA's  findings.  The 
Services  will  provide  EPA  with  one  of 
the  three  following  types  of  written 
responses:  1)  concurrence  with  EPA's 
determination  (this  would  conclude 
consultation).  2)  non-concurrence  with 
EPA's  determination  and,  if  the  Service 
cannot  identify  the  specific  ways  to 
avoid  adverse  effects,  a  request  that  EPA 
enter  into  formal  section  7  consultation 
(see  7  below),  or  3)  a  request  that  EPA 
provide  further  information  on  their 
determination.  If  it  is  not  practicable  for 
EPA  to  provide  further  information,  the 
Services  will  make  a  decision  based  on 
the  best  available  scientific  and 
commercial  information. 

7.  Formal  Consultation 

Formal  consultation  on  new  or 
revised  standards  adopted  by  a  State  or 
Tribe  will  begin  on  the  date  the  Services 
and  EPA  jointly  agret"  that  the 
information  provided  Is  sufficient  to 
initiate  consultation  under  50  CFR 
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402.14(c).  Thd  consultation  will  he 
based  on  the  information  supplied  by 
EPA  in  any  biological  evaluation  and 
other  relevantiinfomiation  that  is 
available  or  wtiich  can  practicably  be 
obtained  during  the  consultation  period 
(see  50  CFR  4^2.14  (d)  and  (0). 

If  the  Servioe  anticipates  that 
incidental  takp  will  occur,  the  Service's 
biological  opinion  will  provide  an 
incidental  tak4  statement  that  will 
normally  contain  reasonable  and 
prudent  measures  to  minimize  such 
take,  and  termjs  and  conditions  to 
implement  thise  measures.  Reasonable 
and  prudent  measures  can  include 
actions  that  intvolve  only  minor  changes 
to  the  proposed  action,  and  reduce  the 
level  of  take  associated  with  project 
activities.  These  measures  should 
minimize  the  impacts  of  incidental  take 
to  the  extent  reasonable  and  prudent. 
Measures  are  itonsidered  reasonable  and 
prudent  when]  they  are  consistent  with 
the  proposed  iction's  basic  design, 
location,  scop^,  duration,  and  timing. 
The  test  for  reasonableness  is  whether 
the  proposed  Pleasure  would  cause 
more  than  a  nnnor  change  to  the 
proposed  actibn.  50  CFR  402.14(I)(2). 

Appropriate  minor  changes  can 
include,  for  example,  a  condition  stating 
that  the  EPA  Regional  Office  will  work 
with  the  State  or  Tribe  to  obtain 
revisions  to  the  water  quality  standards 
in  the  next  tridnnial  review.  Where 
either  of  the  S;rvices  believe  that  there 
is  a  need  for  tl  le  standards  to  be  revised 
more  quickly,  the  Service  should  work 
with  EPA  and 'the  State  or  Tribe  to 
determine  whether  any  revisions  could 
be  developed  more  quickly  than  the 
next  anticipati  >d  triennial  review. 
Because  reasoi  lable  and  prudent 
measures  shoi  Id  not  exceed  the  scope 
of  EPA  actions ,  reasonable  and  prudent 
measures  in  a  ivater  quality  standards 
consultation  &  lould  not  impose 
requirements  on  other  CWA  programs 
unless  agreed  ;o  by  both  EPA  and  the 
Service(s). 

The  Service  >  may  include  research  or 
data  gathering!  undertakings  as 
conditions  of  »n  incidental  take 
statement  contained  in  a  biological 
opinion  where  it  determines  that  the 
way  to  minimize  future  incidental  take 
is  through  research  and  data  gathering. 
However,  to  the  maximum  extent 
possible,  the  Services  will  work  with 
EPA  to  identify  research  needs  that  will 
be  addressed  ih  the  National  Research 
and  Data  Gathering  Plan.  The  Plan 
identifies  high  priority  data  and 
information  needed  to  reduce  the 
uncertainty  inherent  in  the  degree  to 
which  water  quality  criteria  would 
protect  listed   pecies.  Research  and  data 
identified  in  t  le  Plan  has  the  goal  of 


minimizing  any  incidental  take 
associated  with  water  quality  standards. 

Where  site  specific  research  or  data 
are  needed  that  are  not  addressed  in  the 
National  Plan,  the  biological  opinion 
will  explain  how  the  research  or  data 
gathering  will  minimize  such  take  while 
not  altering  the  basic  design,  location, 
scope,  duration,  or  timing  of  the  action. 

Where  a  regional  EPA  office  finds  that 
it  is  not  practicable  to  complete  the 
research  or  data  gathering  requested  in 
the  draft  opinion,  but  the  Services 
believe  that  inclusion  of  the  research 
condition  is  important  to  minimizing 
incidental  take,  the  Services  may  elevate 
the  issue  in  accordance  with  the 
procedures  in  section  V.A.  of  this 
Agreement.  Dining  the  elevation 
process,  the  agencies  will  evaluate  the 
need  for  the  research  identified  by  the 
Service  in  the  water  quality  standards 
consultation  in  light  of  available 
resoiu'ces  and  the  National  Plan. 

Reasonable  and  prudent  measures  and 
terms  and  conditions  should  be 
developed  in  close  coordination  with 
the  EPA  and  the  State  or  Tribe,  to 
ensure  that  the  measures  are  reasonable, 
that  they  cause  only  minor  changes  to 
the  proposed  action,  and  that  they  are 
within  the  legal  authority  and 
jurisdiction  of  the  Agency  to  carry  out. 
If  the  Service(s),  EPA,  and  the  States  or 
Tribe  cannot  reach  agreement  on 
appropriate  reasonable  and  prudent 
measures  or  terms  and  conditions  at  the 
level  the  consultation  is  being 
conducted,  the  decision  can  be  elevated 
by  the  procedures  discussed  in  section 
V.A. 

As  a  general  matter,  EPA  disapproval 
of  a  State  or  Tribal  water  quality 
standard  is  not  a  minor  undertaking 
because  it  triggers  a  legal  duty  on  the 
part  of  EPA  to  initiate  promptly  Federal 
rule-making  unless  the  State  or  Tribe 
revises  the  standard  within  90  days  (see 
CWA  303(c)(3)  and  (4)).  Where  the 
Services  and  EPA  agree,  however, 
disapproval  of  a  State  or  Tribal  water 
quality  standard  may  be  included  as  a 
condition  of  incidental  take 
authorization. 

The  Services  will  issue  a  biological 
opinion  that  concludes  whether  any 
Federally-listed  species  are  likely  to  be 
jeopardized  or  critical  habitat  adversely 
modified  or  destroyed  by  the  State  or 
Tribe's  new  or  revised  water  quality 
standards.  If  either  of  the  Services 
makes  a  jeopardy  or  adverse 
modification  finding,  it  will  identify  any 
available  reasonable  and  prudent 
alternatives,  which  may  include,  but  are 
not  limited  to,  those  specified  below. 
EPA  will  notify  the  Service  of  its  final 
decision  on  the  action. 


Some  possible  ideas  for  development 
of  specific  reasonable  and  prudent 
alternatives: 

a.  EPA  coordinates  with  the  State  or 
Tribe  to  adopt  (or  revise)  water  quality 
standards  necessary  to  remove  the 
jeopardy  situation. 

b.  EPA  disapproves  relevant  portions 
of  the  State  or  Tribe's  adopted  standards 
(see  40  CFR  131.21)  and  initiates 
promulgation  of  Federal  standards  for 
the  relevant  water  body  (see  40  CFR 
131.22).  Where  appropriate,  EPA  would 
promulgate  such  standards  on  an 
expedited  basis. 

c.  Using  its  authority  under  section 
303(c)(4)(B)  of  the  CWA.  EPA 
promulgates  Federal  standards  as 
necessary. 

8.  EPA  Action  on  State  or  Tribal 
Standards 

After  reviewing  the  biological 
opinion,  EPA  wrill  inform  the  Service  of 
its  intended  action. 

B.  Existing  Water  Quality  Standards 

If  the  Services  present  information  to 
EPA.  or  EPA  otherwise  has  information 
supporting  a  determination  that  existing 
State  or  Tribal  water  quality  standards 
are  not  adequate  to  avoid  jeopardizing 
endangered  or  threatened  Federally- 
listed  species  or  adversely  modifying 
critical  habitat  or  for  protecting  and 
propagating  fish,  shellfish  and  wildlife. 
EPA  will  work  with  the  State  or  Tribe 
in  the  context  of  its  triennial  review 
process  to  obtain  revisions  in  the  State 
or  Tribal  standards.  Such  revisions 
could  include,  where  appropriate, 
adoption  of  site-specific  water  quality 
standards  tailored  to  the  geographic 
remge  of  the  species  of  concern.  If  a  State 
or  Tribe  does  not  make  such  revisions, 
the  EPA  regional  office  will  recommend 
to  the  EPA  Administrator  that  a  finding 
be  made  under  section  303(c)(4)(B)  of 
the  CWA  that  the  revisions  are 
necessary. 

EPA  will  engage  in  section  7 
consultation  to  ensure  that  any  revisions 
to  the  existing  standards  are  not  likely 
to  jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat  and  to  minimize  any  anticipated 
incidental  take.  If  EPA  and  the  Services 
disagree  regarding  the  need  for  revisions 
in  the  State  or  Tribal  standards,  the 
issue  may  be  elevated.  Consultation  will 
be  consistent  with  the  provisions  of  50 
CFR  402  and  part  A  above. 

C.  Consultation  on  EPA  Promulgation  of 
State  or  Tribal  Water  Quality  Standards 

EPA  promulgation  of  State  or  Tribal 
water  quality  standards  is  a  Federal 
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rule-making  process  and  EPA  will 
comply  widi  the  consultation 
requirements  of  section  7  of  the  ESA 
with  any  promulgation. 

DC.  Permitting  Program  Activities 

This  Agreement  establishes  a 
framework  for  coordinating  actions  by 
EPA  and  the  Services  for  activities 
under  the  CWA  section  402.  These 
activities  are:  (1)  EPA  approval  of  State 
or  Tribal  permitting  programs,  (2)  EPA 
review  of  permits  issued  by  States  or 
Tribes  with  approved  permitting 
programs,  and  (3)  EPA  issuance  of 
permits  under  section  402  of  the  CWA. 

A.  Programmatic  Section  7  Consultation 

EPA  and  the  Services  will  conduct  a 
national  programmatic  consultation  on 
whether  the  establishment  of  the 
procedures  identified  in  section  IX.B 
below  is  sufficient  to  avoid  the  likely 
jeopardy  of  listed  species  due  to 
discharges  authorized  under  State  and 
Tribal  NPDES  programs.  The 
consultation  will  be  conducted  in 
accordance  with  the  procedures  in  50 
CFR  part  402  and  the  guidance 
contained  in  the  Services'  Consultation 
Handbook. 

In  its  consultation  request,  EPA  will 
provide  the  Services  with  a  description 
of  the  CWA  requirements  applicable  to 
the  State  and  Tribal  programs  and  EPA's 
program  oversight  authorities  that  are 
proposed  to  ensure  that  species  will  be 
protected,  including  the  identification 
of  State  or  Tribal  water  quahty 
standards  that  ensure  the  protection  of 
endangered  and  threatened  species. 

If  the  Services  anticipate  that  State/ 
Tribal  NPDES  permits  would  cause 
incidental  take  of  listed  species,  the 
agencies  anticipate  that  the  Services' 
opinion  will  authorize  such  take,  except 
where  the  Service  believes  that  the 
adverse  effects  of  a  permit  are  more  than 
minor  and,  after  elevation  to 
headquarters,  EPA  chooses  not  to  object 
to  the  permit  under  its  CWA  authorities. 
The  Services  anticipate  that  any 
incidental  take  authorization  will  apply 
to  discharges  authorized  under  permits 
issued  after  issuance  of  the  biological 
opinion. 

The  agencies  anticipate  that  the 
Services'  biological  opinion  will  cover 
all  existing  State/Tribal  NPDES 
programs  and  any  State/Tribal  program 
submitted  after  issuance  of  the 
biological  opinion  where  EPA  makes  a 
written  commitment  to  follow 
coordination  procedures  that  the 
Services  agree  are  consistent  with  the 
procedures  contained  in  the  biological 
opinion  on  the  national  consultation, 
llie  agencies  will  determine  whether 
the  opinion  should  also  cover  existing 


NPDES  programs  that  have  been  subject 
to  section  7  consultation. 

As  new  species  are  added  to  the  list 
of  threatened  and  endangered  species, 
the  Services  will  evaluate  the  impact  of 
State  or  Tribal  program  assumption  on 
the  new  species  and  determine  whether 
reinitiation  of  consultation  is  warranted. 

B.  Coordination  Procedures  Regarding 
Issuance  of  State  or  Tribal  Permits 

EPA  has  authority  and  responsibiUty 
for  overseeing  the  operation  of  State/ 
Tribal  NPDES  programs  through,  among 
other  means,  review  of  State/Tribal 
NPDES  permits  where  appropriate. 
EPA's  oversight  includes  consideration 
of  the  impact  of  permitted  discbarges  on 
waters  and  species  that  depend  on  those 
waters.  EPA  does  this  by  determining 
whether  State  or  Tribal  permits  indeed 
attain  water  quahty  standards.  The 
procediu^es  outlined  below  are  designed 
to  assist  EPA  in  fulfilling  these  CWA 
oversight  responsibilities. 

EPA  and  the  Services  agree  to  follow 
the  coordination  procedures  below  with 
regard  to  EPA  review  of  State  or  Tribal 
permits  in  all  existing  and  new 
permitting  programs  approved  by  EPA 
under  section  402  of  the  CWA. 
Procedures  and  time  lines  for  EPA 
review  and  objection  to  State  or  Tribal 
permits  are  established  by  statute  and 
regulation.  See  CWA  section  402(d);  40 
CFR  123.44.  Where  EPA  determines  that 
exercise  of  its  objection  authority  is 
appropriate  to  protect  endangered  and 
threatened  species,  the  Agency  will  act 
pursuant  to  its  existing  authorities 
under  the  CWA  (i.e.,  where  the 
proposed  permit  would  be  "outside  the 
guidelines  and  requirements"  of  the 
CWA.  See  CWA  402(d)(2)).  EPA  and  the 
Services  will  follow  the  coordination 
procediu^s  below  in  a  manner 
consistent  with  these  statutory  and 
regulatory  procedures: 

1.  The  Services  will  provide  the  States 
or  Tribes  with  information  on  Federally- 
listed  species  and  any  designated 
critical  habitat  in  the  States  or  on  Tribal 
lands,  with  special  emphasis  on  aquatic 
and  aquatic-dependent  species. 

2.  States  are  obligated  imder  existing 
CWA  regulatory  authwity  requirements 
to  provide  notice  and  copies  of  draft 
permits  to  the  Services.  See  40  CFR 
124.10(c)(l)(iv)  and  (e).  EPA  will 
exMcise  its  oversight  authority  to  ensure 
that  States  and  Tribes  carry  out  this 
obligation.  EPA  and  the  Services  will 
work  with  States  and  Tribes  to  share 
information  on  permits  that  may  raise 
issues  regarding  impacts  to  threatened 
or  endangered  species  or  designated 
critical  habitat. 

3.  If  the  Service  or  EPA  is  concerned 
that  a  NPDES  permit  is  likely  to  have  an 


adverse  impact  on  a  Federally-listed 
species  or  critical  habitat,  the  Service  or 
EPA  will  contact  the  appropriate  State 
or  Tribal  agency  (preferably  within  10 
days  of  receipt  of  a  notice  of  a  draft 
State  or  Tribal  permit)  to  discuss 
identified  concerns.  The  Service  or  EPA 
will  provide  appropriate  information  in 
support  of  identified  concerns.  The 
Services  and  EPA  will  provide  copies  to 
each  other  of  comments  made  to  States 
or  Tribes  on  issues  related  to  Federally- 
listed  species. 

4.  If  unable  to  resolve  identified 
issue(s)  with  the  State  or  Tribe,  the 
Service  will  contact  the  appropriate 
EPA  Regional  Branch  not  later  than  five 
working  days  prior  to  the  close  of  the 
public  comment  period  on  the  State's  or 
Tribe's  draft  NPDES  permit.  Telephone 
contacts  should  be  followed  by  written 
dociunentation  of  the  discussion  with 
EPA  and  include  or  reference  any 
relevant  supporting  information. 

5.  If  contacted  by  the  Services,  EPA 
will  coordinate  with  the  Services  and 
the  State  or  Tribe  to  ensure  that  the 
permit  will  comply  with  all  applicable 
CWA  requirements,  including  State  or 
Tribal  water  quality  standards,  which 
include  narrative  criteria  prohibiting 
toxic  discharges,  and  will  discuss 
appropriate  measures  protective  of 
Federally-listed  species  and  critical 
habitat. 

6.  EPA  may  make  a  formal  objection, 
where  consistent  with  its  CWA 
authority,  or  take  other  appropriate 
action,  where  EPA  finds  that  a  State  or 
Tribal  NPDES  permit  will  likely  have  an 
adverse  effect  on  Federally-listed 
species  or  critical  habitat. 

For  those  NPDES  permits  with 
adverse  effects  on  Federally-listed 
species  or  critical  habitat  that  are  minor, 
it  is  the  intention  of  the  Services  and 
EPA  that  the  Services  will  work  with 
the  State  or  Tribe  to  reduce  the  adverse 
effects  stemming  from  the  permit.  For 
those  NPDES  permits  that  have  adverse 
effects  on  Federally-listed  species  or 
critical  habitat  that  are  more  than  minor, 
including  circumstances  where  the 
discharge  fails  to  ensure  the  protection 
and  propagation  of  fish,  shellfish  and 
wildlife,  and  where  the  State  or  Tribe 
and  the  Services  are  imable  to  resolve 
the  issues,  it  is  the  intention  of  the 
Services  and  EPA  that  EPA  would  work 
with  the  State  or  Tribe  to  remove  or 
reduce  the  adverse  impacts  of  the 
permit,  including,  in  appropriate  cases, 
by  objecting  to  and  Federalizing  the 
permit  where  consistent  with  EPA's 
CWA  authority. 

EPA  will  use  the  full  extent  of  its 
CWA  authority  to  object  to  a  State  or 
Tribal  permit  where  EPA  finds  (taking 
into  account  all  available  information. 
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including  anv  analysis  conducted  by  the 
Services)  that  a  State  or  Tribal  permit  is 
likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruc  :ion  or  adverse 
modification  ^f  critical  habitat. 

review  or  waive  review  of 
Tijibal  NPDES  permits  (40  CFR 
will  work  with  the  Services 
loc^l/regional  coordinating  teams 
which  categories  of 
se  reviewed  for  endangered 
If  EPA  finds  that  a  draft 
reasonable  potential  to  have 
minor  affect  on  listed  sp>ecies  or 
md  review  of  a  draft  permit 
EPA  will  withdraw  this 
public  comment  period 
2124(e)(1)). 


tlie  I 


Note:  EPA 
draft  Stale  or 
123.24(d)).  EPA 
through  the 
to  help  determine 
permits  should 
sf)ecies  concerns 
permit  has  a 
more  than  a 
critical  habitat, 
has  been  waive 
waiver  during 
(see  40  CFR  1 

7.  If  EPA  objects  to  a  NPDES  permit 
under  paragra  ah  6  above,  EPA  will 
follow  the  permit  objection  procedures 
outUned  in  40JCFR  123.44  and 
coordinate  wi:  h  the  Services  in  seeking 
to  have  the  State  or  Tribe  revise  its 
permit.  A  Stat;  or  Tribe  may  not  issue 
a  permit  over  m  outstanding  EPA 
objection.  If  B  'A  assumes  permit 
issuing  authomty  for  a  NPDES  permit, 
EPA  will  consiilt  with  the  Service  prior 
to  issuance  of  the  permit  (as  a  Federal 
action]  as  appiopriate  under  section  7  of 
the  ESA. 

8.  In  the  case  of  State  or  Tribal 
permits  that  have  already  been  issued, 
if  the  Services  identify  a  permitted 
action  which  is  likely  to  have  an 
adverse  effect  pn  Federally-Usted 
species  or  critical  habitat,  then  the 
Services  will  (lontact  the  State  or  Tribe 
to  seek  to  remudy  the  situation.  EPA 
will  provide  support  and  assistance  to 
the  Services  iij  working  with  the  State 
or  Tribe.  Althiiugh  EPA  may,  at  the  time 
of  permit  issuance,  object  to  and  assume 
permit-issuing  authority  for  draft 
NPDES  permils,  EPA  has  no  authority  to 
require  changes  to  an  already-issued 
State  or  Tribal  permit.  EPA  or  the 
Services  could  request  that  the  State  or 
Tribe  use  Statf  or  Tribal  authority  to 
reopen  an  issijed  permit  if  it  is  likely  to 
adversely  affe^  Federally-listed  species 
or  critical  habitat. 

C.  Issuance  of£PA  Permits 

EPA  issuanae  of  a  permit  is  an  action 
subject  to  section  7  consultation  if  it 
may  affect  listed  species  or  critical 
habitat.  EPA  v|ill  meet  ESA 
requirements  ^s  provided  in  40  CFR 
122.49(c)  on  tlie  issuance  of  individual 
and  general  NJ'DES  permits,  and  50  CFR 
part  402.  If  consultation  has  been 
completed  on  fState  or  Tribal  water 
quality  standa|-ds  and  the  NPDES  permit 
conforms  witl^  those  standards,  then  any 
ESA  section  7  Ireview  process  should  be 
simplified. 


EPA  will  assure  that  all  permits 
ensure  the  attainment  and  maintenance 
of  State  or  Tribal  water  quality 
standards,  including  those  that  have 
been  the  subject  of  consultation  or  have 
been  determined  to  have  "no  effect"  on 
listed  species  and  critical  habitat. 

EPA  and  the  Services  agree  to 
coordinate  as  follows  in  the  review  of 
EPA-issued  permits. 

1.  The  Services  will  provide  to  EPA, 
when  requested,  information  regarding 
the  presence  of  Federally-listed  species, 
critical  habitat,  proposed  species  and 
proposed  critical  habitat,  including 
species  lists,  maps,  and  other  relevant 
information. 

2.  EPA  will  review  permit 
applications  and  other  available 
information  (including  that  previously 
provided  by  the  Services)  to  determine 
if  issuance  of  a  permit  may  affect  any 
Federally-listed  species  or  critical 
habitat.  If  EPA  makes  a  "no  effect" 
finding,  EPA  will  document  this 
determination  in  the  permit  record 
before  public  notice.  EPA  will  also 
determine  whether  proposed  species  are 
likely  to  be  jeopardized  or  proposed 
critical  habitat  adversely  modified.  EPA 
will  provide  the  Services  with  the 
public  notice  of  the  proposed  permit 
and  EPA's  determination  of  no  effect. 
During  the  30-day  public  comment 
period,  the  Services  may  submit 
comments  on  EPA's  determination.  The 
Services  may  request  initiation  of 
consultation  on  Federally-listed  species 
or  critical  habitat  or  conference  on 
proposed  species  if  it  believes  the 
proposed  action  may  affect  listed 
species. 

3.  If  EPA  determines  that  the 
permitted  action  may  affect  Federally- 
listed  species  or  critical  habitat,  EPA 
will  initiate  either  informal  or  formal 
consultation.  If  EPA  determines  that  the 
permitted  action  is  likely  to  jeopardize 
proposed  species  or  adversely  modify 
proposed  critical  habitat,  a  conference 
will  be  initiated. 

4.  In  consultations  involving  permits, 
any  reasonable  and  prudent  measures 
(associated  with  an  incidental  take 
statement)  will  specify  the  measures 
considered  necessary  or  appropriate  to 
minimize  takings.  The  Services  will 
describe  such  measures.  EPA  may 
delegate  the  terms  and  conditions  of  the 
incidental  take  statement  to  permittees. 
The  Services  will  rely  on  EPA  to  retain 
the  responsibility  to  ensure  the  terms 
and  conditions  are  carried  out.  This 
approach  will  be  reflected  in  the 
Services'  incidental  take  statements. 
Monitoring  reports  to  ensure 
implementation  of  reasonable  and 
prudent  measures  and  terms  and 
conditions  will  be  made  available  to  the 


Services  by  EPA  in  accordance  with  the 
terms  of  the  incidental  take  statement. 

Reasonable  and  prudent  measures  and 
terms  and  conditions  should  be 
developed  in  close  coordination  with 
the  EPA  to  ensure  that  the  measures  are 
reasonable,  that  they  cause  only  minor 
changes  to  the  proposed  action,  and  that 
they  are  within  the  legal  authority  and 
jurisdiction  of  the  Agency  to  carry  out. 
If  the  Services  and  EPA  cannot  reach 
agreement  on  appropriate  reasonable 
and  prudent  measures  or  terms  and 
conditions  at  the  level  the  consultation 
is  being  conducted,  the  decision  can  be 
elevated  by  the  procedures  discussed  in 
section  V.A. 

D.  Watershed  Planning 

Whenever  feasible  and  appropriate, 
the  Services  will  participate  early  on  in 
watershed  planning  processes.  The 
active  participation  of  the  Services  as  a 
core  stakeholder  in  the  development  of 
watershed  or  basin  plans  should  reduce 
or  eliminate  the  need  for.  or  facilitate, 
consultation  on  EPA-issued  permits  and 
coordination  on  individual  State  or 
Tribal  NPDES  permits  and  other  site- 
specific  actions  that  are  contemplated  in 
watershed  plans.  Such  participation 
should  save  the  States.  Tribes,  EPA  and 
Services  time  and  resources  while 
improving  protection  and  recovery 
efforts  for  both  listed  and  unlisted 
species. 

X.  Support  in  Administrative  and 
Judicial  Proceedings 

The  Services  agree  to  provide  support 
when  requested  by  EPA  in  defense  of 
any  requirements  or  actions  adopted  by 
EPA  as  a  consequence  of  reasonable  and 
prudent  alternatives,  measures  or 
conservation  recommendations 
rendered  in  biological  opinions,  or 
reasonable  and  prudent  measures 
provided  in  incidental  take  statements. 
Such  support  in  administrative  and 
judicial  proceedings  will  be  subject  to 
approval  by  the  Department  of  the 
Interior's  Office  of  the  Solicitor  or 
NOAA  General  Counsel's  Office  and 
EPA's  General  Coimsel's  Office. 

XI.  Revisions  to  Agreement 

EPA  and  the  Services  may  jointly 
revise  this  document. 

XII.  Reservation  of  Agency  Positions 

No  party  to  this  Agreement  waives 
any  administrative  claims,  positions,  or 
interpretations  it  may  have  with  respect 
to  the  applicability  or  the  enforceability 
of  the  ESA  or  the  CWA. 
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Xin.  Obligation  of  Funds,  Commitment 
of  Resources 

Nothing  in  this  Agreement  shall  be 
construed  as  obligating  any  of  the 
parties  to  the  expenditure  of  funds  in 
excess  of  appropriations  authorized  by 
law  or  otherwise  commit  any  of  the 
agencies  to  actions  for  which  it  lacks 
statutory  authority.  It  is  understood  that 
the  level  of  resources  to  be  expended 
under  this  Agreement  will  be  consistent 
with  the  level  of  resources  available  to 
the  agencies  to  support  such  efforts. 

XIV.  Nature  of  Agreement 

This  memorandum  is  intended  only 
to  improve  the  internal  management  of 


EPA  and  the  Services  and  is  not 
intended  to,  and  does  not,  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  or  equity 
by  a  party  against  the  United  States,  its 
agencies  or  instrumentalities,  its  officers 
or  employees,  or  any  other  person. 

XV.  Effiective  Date;  Termination 

This  memorandum  will  become 
effective  upon  signature  by  each  of  the 
peirties  hereto.  Any  of  the  parties  may 
withdraw  from  this  Agreement  upon  60 
days'  written  notice  to  the  otHer  parties; 
provided  that  any  section  7  consultation 
covered  by  the  terms  of  this  Agreement 
that  is  pending  at  the  time  notice  of 
withdrawal  is  identified  by  the  parties, 


and  those  activities  covered  by  this 
Agreement  that  begin  the  consultation 
process  prior  to  and  within  the  60-day 
notice  period,  will  continue  to  be 
covered  by  the  terms  of  this  Agreement. 

XVI.  Signatories  [Reserved] 

Note:  It  is  anticipated  the  following 
individuals  will  sign  the  final  Agreement 
when  it  is  executed:  J.  Charles  Fox.  Assistant 
Administrator  for  Water,  U.S.  Environmental 
Protection  Agency;  Donald  J.  Barry,  Assistant 
Secretary  for  Fish  and  Wildlife  and  Parks, 
U.S.  Department  of  the  Interior;  Terry  D. 
Garcia,  Assistant  Secretary  for  Oceans  and 
Atmosphere,  U.S.  Department  of  Commerce. 
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DEPARTMENTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Tpxic  Substances  and 
Disease  Registry 

[ATSOR-140]    I 

Update  on  th4  Status  of  the  Superfund 
Substance-Sf^ific  Applied  Research 
Program 


AGENCY 
and  Disease 
Department  o 
Services  (HH3) 
ACTION:  Notice 


Agenfcy  for  Toxic  Substances 
Registry  (ATSDR), 
Health  and  Human 


summary:  This  Notice  provides  the 
status  of  ATSDR's  Superfund-mandated 
Substance-Specific  AppHed  Research 
Program  (SSARP),  which  was  last 
updated  in  a  Federal  Register  notice  in 
1996  (61  FR  1^420).  Authorized  by  the 
Comprehensi\^  Environmental 
Response,  Coitipensation,  and  Liability 
Act  of  1980  (CtRCLA.  also  known  as  the 
Superfund  staiute),  as  amended  by  the 
Superfund  Aniendments  and 
Reauthorizatidn  Act  of  1986  (SARA)  (42 
U.S.C.  9604{i)l,  this  research  program 
was  initiated  an  October  17, 1991.  At 
that  time,  a  lis|  of  priority  data  needs  for 
38  priority  hazardous  substances 
frequently  foutid  at  waste  sites  was 
announced  in  me  Federal  Register  (56 
FR  52178).  Th^  list  was  subsequently 
revised  based  t)n  public  comments  and 
published  in  ^al  form  on  November 
16.  1992  (57  FJl  54150). 

The  38  substances,  each  of  which  is 
found  on  ATSDR's  Priority  List  of 
Hazardous  Substances  (62  FR  61332. 
November  17, 1997),  are  aldrin/dieldrin, 
arsenic,  benzene,  beryllium,  cadmium, 
carbon  tetrachloride,  chloroethane. 
chloroform,  chromium,  cyanide,  p.p'- 
DDT,DDE,DDD,  di(2-ethylhexyl) 
phthalate,  lead,  mercury,  methylene 
chloride,  nickql,  polychlorinated 
biphenyl  compounds  (PCEs),  polycyciic 
aromatic  hydr^arbons  (PAHs — 
includes  15  substances),  selenium, 
tetrachloroethylene.  toluene, 
trichloroethyloie,  vinyl  chloride,  and 
zinc. 

On  July  30, 1 997,  priority  data  needs 
for  12  additional  hazardous  substances 
frequently  fouid  at  waste  sites  were 
determined  and  announced  in  the 
Federal  Register  (62  FR  40820).  The  12 
substances,  each  of  which  is  included  in 
ATSDR's  Priority  List  of  Hazardous 
Substances,  ar«  chlordane,  1,2-dibromo- 
3-chloropropaae,  di-n-butyl  phthalate, 
disulfoton,  enqrin  (includes  endrin 
aldehyde),  endosulfan  (alpha-,  beta-, 
and  endosulfaii  sulfate),  heptachlor 
(includes  heptachlor  epoxide), 
bexachlorobuti  idiene. 


hexachlorocyclohexane  (alpha-.  bDta-, 
delta-  and  gamma-),  manganese, 
methoxychlor.  and  toxaphene. 

To  date.  124  priority  data  needs  have 
been  identified  for  the  first  set  of  38 
hazardous  substances,  and  64  priority 
data  needs  have  been  identified  for  the 
second  set  of  12  hazardous  substances. 
ATSDR  fills  these  data  needs  through 
regulatory  mechanisms  (test  rules), 
private-sector  voluntarism,  and  the 
direct  use  of  CERCLA  funds.  Additional 
data  needs  are  being  addressed  through 
an  interagency  agreement  with  the 
National  Toxicology  Program  (NTP),  by 
ATSDR's  Great  Lakes  Human  Health 
Effects  Research  Program,  and  other 
agency  programs.  To  date,  79  priority 
data  needs  associated  with  the  first  set 
of  38  priority  substances  (Table  1),  and 
23  priority  data  needs  associated  with 
the  second  set  of  12  priority  substances 
(Table  2)  are  being  addressed  via  these 
mechanisms. 

Table  1  also  shows  the  progress 
ATSDR  has  made  in  filling  research 
needs  for  the  first  set  of  38  hazardous 
substances.  On  the  basis  of  criteria 
developed  by  ATSDR,  14  priority  data 
needs  and  2  data  needs  have  been  filled, 
26  priority  data  needs  have  been 
reclassified  as  data  needs,  and  2 
additional  priority  data  needs  and  1 
data  need  are  considered  conditionally 
filled  pending  ATSDR  peer  review  of 
the  final  reports. 

This  Notice  also  serves  as  a 
continuous  call  for  voluntary  research 
proposals.  Private-sector  organizations 
may  volunteer  to  conduct  research  to 
address  specific  priority  data  needs 
identified  in  this  Notice  by  indicating 
their  interest  through  submission  of  a 
letter  of  intent  to  ATSDR  (see 
ADDRESSES  section  of  this  Notice).  A  Tri- 
Agency  Superfund' Applied  Research 
Committee  (TASARC)  composed  of 
scientists  from  ATSDR,  NTP,  and  the 
Environmental  Protection  Agency 
(EPA),  will  review  all  proposed 
voluntary  research  efforts. 
DATES:  ATSDR  provides  updates  on  the 
status  of  its  Substance-Specific  Applied 
Research  Program  approximately  every 
3  years.  ATSDR  considers  the  voluntary 
research  effort  to  be  important  to  the 
continuing  implementation  of  the 
SSARP.  Therefore,  the  agency  strongly 
encourages  private-sector  organizations 
to  volunteer  at  any  time  to  conduct 
research  to  fill  data  needs  until  ATSDR 
announces  that  other  research 
mechanisms  are  in  place  to  address 
those  specific  data  needs. 
ADDRESSES:  Private-sector  organizations 
interested  in  volunteering  to  conduct 
research  may  write  to  Dr.  William 
Cibulas,  Chief,  Research 


Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  1600  Clifton  Road, 
NE.,  Mailstop  E-29,  Atlanta,  Georgia 
30333.  Information  about  pertinent 
ongoing  or  completed  research  that  may 
fill  priority  data  needs  cited  in  this 
Notice  should  be  similarly  addressed. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Cibulas,  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  1600  Clifton  Road. 
NE.,  Mailstop  E-29,  Atlanta,  Georgia 
30333,  telephone  404-639-6306. 
SUPPLEMENTARY  INFORMATION: 

Background 

CERCLA  as  amended  by  SARA  (42 
U.S.C.  9604(i))  requires  that  ATSDR  (1) 
jointly  with  the  EPA,  develop  and 
prioritize  a  list  of  hazardous  substances 
found  at  National  Priorities  List  (NPL) 
sites,  (2)  prepare  toxicological  profiles 
for  these  substances,  and  (3)  assure  the 
initiation  of  a  research  program  to 
address  identified  data  needs  associated 
with  the  substances.  Before  starting 
such  a  program,  ATSDR  will  consider 
recommendations  of  the  Interagency 
Testing  Committee  on  the  type  of 
research  that  should  be  done.  This 
committee  was  established  under 
Section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA). 

The  major  goals  of  the  ATSDR  SSARP 
are  (1)  to  address  the  substance-specific 
information  needs  of  the  public  and 
scientific  community,  and  (2)  to  supply 
information  necessary  to  improve  the 
database  to  conduct  comprehensive 
public  health  assessments  of 
populations  living  near  hazardous  waste 
sites.  We  anticipate  that  the  information 
will  enable  the  agency  to  establish 
linkages  between  levels  of  contaminants 
in  the  environment  and  levels  in  human 
tissue  and  organs  associated  with 
adverse  health  effects.  Once  such  links 
have  been  established,  strategies  to 
mitigate  potentially  harmful  exposures 
can  be  developed.  This  program  will 
also  provide  data  that  can  be 
generalized  to  other  substances  or  areas 
of  science,  including  risk  assessment  of 
chemicals,  thus  creating  a  scientific 
information  base  for  addressing  a 
broader  range  of  data  needs. 

On  October  17. 1991.  ATSDR 
announced  the  identification  of  the 
priority  data  needs  for  38  priority 
hazardous  substances  (56  FR  52178), 
requested  public  comments,  and  invited 
private-sector  organizations  to  volunteer 
to  conduct  research  to  address  specific 
priority  data  needs.  On  November  16, 
1992,  the  agency  published  a  revised  list 
of  117  priority  data  needs  for  these 
hazardous  substances  (57  FR  54150). 
Since  1992,  the  total  number  of  priority 
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data  needs  for  the  38  substances  has 
increased  from  117  to  124  because  the 
database  was  reevaluated  (Table  1).  The 
7  additional  priority  data  needs  consist 
of  5  substances  now  considered  as 
candidates  for  subregistries  of  exposed 
persons  (determined  by  the  ATSDR 
Division  of  Health  Studies;  the  priority 
data  needs  for  nickel,  PCBs,  toluene, 
and  zinc  were  added  in  1996,  and  that 
for  beryllium  was  added  in  1998),  and 
2  new  priority  data  needs  for 
trichloroethylene. 

Regarding  the  2  additional  priority 
data  needs  for  trichloroethylene,  the 
need  for  intermediate-duration  oral 
exposure  data  resulted  from  the 
withdrawal  of  the  corresponding 
minimal  risk  level  (MRL,  a  health 
guidance  value)  from  the  1997  ATSDR 
updated  Toxicological  Profile  for 
Trichloroethylene  (Table  1).  The  other 
new  priority  data  need  for 
trichloroethylene  is  for  a  1 -species 
developmental  toxicity  study  with 
emphasis  on  developmental 
neurotoxicity.  Recent  reports  in 
humans,  together  with  findings  in 
animals,  suggest  that  developmental 
effects  may  be  the  most  sensitive  end 
point  for  trichloroethylene. 

Therefore,  the  proposed  study  may 
provide  more  definitive  information  on 
dose-response  relationships  for  these 
effects  and  more  fully  characterize  the 
potential  for  adverse  health  outcome  in 
the  developing  fetus. 

Two  additional  changes  from  the  1992 
list  of  priority  data  needs  have  been 
made  for  tetrachloroethylene.  The 
priority  data  need  for  chronic-duration 
oral  exposure  data  has  been  replaced  by 
the  need  for  intermediate-duration  oral 
exposure  data  because  of  the 
withdrawal  of  the  intermediate-duration 
oral  MRL  from  the  1997  ATSDR 
updated  Toxicological  Profile  for 
Tetrachloroethylene  (Table  1).  ATSDR 
considers  it  is  more  appropriate  to 
obtain  intermediate-duration  data  before 
assigning  priority  to  the  conduct  of 
chronic-duration  studies.  With  regard  to 
the  priority  to  obtain  developmental 
toxicity  data,  the  use  of  1-species 
(instead  of  the  previously  recommended 
2-species)  in  the  study  is  now 
considered  adequate  based  on 
reevaluation  of  the  database. 

Table  1  also  includes  3  PCB  research 
needs  that  are  not  considered  "priority" 
but  were  filled  via  volimtary  research 
(see  PDN  ID#s  7G,  7H,  and  71). 

On  July  30, 1997,  71  priority  data 
needs  for  12  additional  priority 
hazardous  substances  were  determined 
and  announced  in  the  Federal  Register 
(62  FR  40820).  At  that  time,  the  77 
priority  data  needs  included  the  need  to 
evaluate  existing  data  on  concentrations 


of  all  12  substances  in  environmental 
media  at  hazardous  waste  sites.  The 
agency  continues  to  recognize  the  need 
to  collect,  evaluate,  and  interpret  such 
data,  but  no  longer  considers  these 
"priority."  This  is  because  a  substantial 
amount  of  this  information  has  already 
been  collected  through  individual  state 
programs  and  the  EPA's  CERCLA 
activities.  Further,  an  ongoing  effort  at 
the  agency  is  to  evaluate  the  extant 
information  from  these  programs  to 
better  characterize  the  need  for 
additional  site-specific  information. 
Finally,  during  a  recent  reevaluation  of 
potential  candidates  for  subregistries  of 
exposed  persons  conducted  by  ATSDR, 
manganese  was  removed  from  the 
candidate  pool;  consequently,  this 
priority  data  need  was  reclassified  as  a 
data  need.  Therefore,  the  current  total 
number  of  priority  data  needs  associated 
with  the  second  set  of  12  priority 
substances  is  now  64  (Table  2). 

CERCLA  section  104(i)(5)(D)  states 
that  it  is  the  sense  of  Congress  that  the 
costs  for  conducting  this  research 
program  be  borne  by  the  manufacturers 
and  processors  of  the  hazardous 
substances  under  TSCA  and  by 
registrants  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  of  1972  (FIFRA),  or  by  cost  recovery 
from  responsible  parties  under  CERCLA. 
To  execute  this  statutory  intent,  ATSDR 
developed  a  plan  whereby  parts  of  the 
SSARP  are  being  conducted  via 
regulatory  mechanisms  (TSCA/FIFRA), 
private-sector  voluntarism,  and  the 
direct  use  of  CERCLA  funds. 

The  TASARC,  composed  of  scientists 
from  ATSDR,  NTP,  and  EPA  has  been 
set  up  to: 

(1)  Advise  ATSDR  on  the  assignment 
of  priorities  for  mechanisms  to  address 
data  needs; 

(2)  Coordinate  knowledge  of  research 
activitfes  to  avoid  duplication  of 
research  in  other  programs  and  under 
other  authorities; 

(3)  Advise  ATSDR  on  issues  of 
science  related  to  substance-specific 
data  needs;  and 

(4)  Maintain  a  scheduled  forum  that 
provides  an  overall  review  of  the 
ATSDR  SSARP. 

TASARC  has  met  eight  times  since 
the  initiation  of  the  SSARP.  It  has 
guided  referral  of  data  needs  to  EPA  and 
the  associated  development  of  test  rules 
through  TSCA.  In  addition,  it  has 
endorsed  the  proposals  of  several 
private-sector  organizations  to  conduct 
voluntary  research.  Furthermore, 
TASARC  has  become  a  forum  for  other 
federal  agencies  to  bring  forth  their 
research  agenda.  For  example,  it  has 
coordinated  research  efforts  on 
hazardous  pollutants  with  the  Office  of 


Air  and  Radiation,  EPA.  TASARC  has 
developed  testing  guidelines  for 
immunotoxicity;  and  it  has  endorsed  the 
use  of  decision  support  methodologies 
such  as  physiologically  based 
pharmacokinetic  (PBPK)  modeling  and 
benchmark-dose  modeling,  where 
appropriate. 

Additional  data  needs  are  being 
addressed  through  an  interagency 
agreement  with  NTP,  by  ATSDR's  Great 
Lakes  Human  Health  Effects  Research 
Program,  and  other  agency  programs.  To 
date,  79  priority  data  needs  associated 
with  the  first  set  of  38  priority 
substances  (Table  1),  and  23  priority 
data  needs  associated  with  the  second 
set  of  12  priority  substances  (Table  2) 
are  being  addressed  via  these 
mechanisms. 

Criteria  for  Evaluating  Status  of 
Priority  Data  Needs 

To  update  the  activities  covered 
imder  the  SSARP,  criteria  for  evaluating 
the  status  of  the  priority  data  needs 
were  developed.  Based  on  these  criteria 
and  the  review  of  the  current  literature, 
a  priority  data  need  may  be  filled, 
reclassified  as  a  data  need,  or 
unchanged.  Further,  during  the 
literature  review,  new  studies  may  be 
identified  suggesting  other  effects  of 
concern,  such  as  those  related  to 
endocrine  disrupters  and  children's 
health,  which  have  not  been  included  in 
the  original  list  of  priority  data  needs. 
In  such  cases,  additional  data  needs  or 
priority  data  needs  may  be  added  to  the 
research  agenda. 

The  criteria  for  evaluating  the  status 
of  the  priority  data  needs  are  described 
below. 

General  Criteria 

1.  A  priority  data  need  is  filled: 

•  If  a  study,  specifically  designed  to 
address  a  priority  data  need  and 
conducted  via  any  of  the  ATSDR 
implementation  mechanisms,  has  been 
completed  and  published  in  a  peer- 
reviewed  journal,  or  has  been  accepted 
by  ATSDR  based  on  the 
recommendations  of  the  agency's  peer 
reviewers,  or 

•  If  an  updated  ATSDR  toxicological 
profile  or  other  recent  review  document 
contains  relevant  new  (peer  reviewed 
and  publicly  available)  studies  since  the 
finalization  of  the  priority  data  needs 
doounent;  and  it  is  generally  agreed 
that  a  priority  data  need  no  longer 
exists. 

Note:  Priority  data  needs  documents  that 
describe  ATSDR's  rationale  for  prioritizing 
research  needs  for  each  s  'bstance  in  Tables 
1  and  2  are  available.  See  ADDRESSES  section 
of  this  Notice. 


2762 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15,  1999 /Notices 


2.  A  priority  data  need  is  reclassified 
as  a  data  nee(u 

•  If  an  upddted  ATSDR  toxicological 
profile  or  other  recent  review  document 
contains  relevant  new  (peer  reviewed 
and  publicly  available)  studies  since  the 
finalization  of  the  priority  data  needs 
document;  hotvever,  in  the  data  needs 
section  of  the  toxicological  profile,  a 
need  for  additional  data  to  fully 
characterize  tie  end  point  is  still 
identified,  or  j 

•  If  a  study  [addressing  a  priority  data 
need  has  been  reviewed  by  members  of 
the  Tri-Agency  Superfund  Applied 
Research  Coninittee  and  it  is  agreed 
that  a  data  ne^d  still  exists  although  it 
is  no  longer  a  priority  (See  priority  data 
need  "Evaluation  of  the  environmental 
fate  of  cyanidi  in  soil"  in  Table  1),  or 

•  For  any  sibstance  whose  overall 
rank  on  the  AySDR  Priority  List  of 

^stances  falls  below  275. 
I  data  need  is  unchanged: 
[lanism  or  information  has 
[i  to  address  the  priority 


Hazardous  Sut 
3.  A  priority 

•  If  no  mec 
been  identifie 
data  need,  or 

•  If  the  AT$DR  toxicological  profile 
has  not  been  lipdated  since  the 
finalization  on  the  priority  data  needs 
document  (Exception:  See  Section 
"Specific  Critfria"  for  the  priority  data 
need  "Exposul*  levels  in  humans"),  or 

•  If  the  pricirity  data  need  is  included 
in  the  ATSDRjtest  rule  under 
development,  jor 

•  If  ongoing  discussions  between 
ATSDR  and  a  private-sector 
organization  indicate  that  the  priority 
data  need  is  a  candidate  to  be  addressed 
via  the  voluntary  research  program,  or 

•  If  a  study<  specifically  designed  to 
address  a  priority  data  need  and 
conducted  via  any  of  the  ATSDR 
implementaticm  mechanisms,  is 


ongomg. 
Specific  Criteiia 

1.  Priority  data  need,  "Inhalation  and/ 
or  oral  dose-r^ponse  data  for  acute, 
intermediate,  ftnd/or  chronic  duration." 

These  priority  data  needs  are  filled  if 
minimal  risk  Ibvels  (MRLs)  have  been 
derived  in  the  updated  ATSDR 
toxicological  profile  since  the 
finalization  o^the  priority  data  needs 
docimient.  Hoiwever,  in  certain  cases 
where  the  database  (from  which  an  MRL 
is  derived)  is  sparse,  a  data  need  niay 
still  be  identified  in  the  toxicological 
profile  to  increase  the  confidence  in  the 
MRL. 

2.  Priority  dbta  need,  "Exposure  levels 
in  humans." 

This  priorit]^  data  need  is  considered 
filled  if  there  ire  reference  range  data 
(e.g.,  National  Health  and  Nutrition 
Examination  purvey  [NHANES])  or 
generally  agreed  upon  background 


population  levels  AND  if  there  are 
current  and  adequate  biomonitoring 
data  for  exposed  populations  associated 
with  health  effects  (from  published  or 
ongoing  studies). 

This  priority  data  need  is  reclassified 
as  a  data  need  if  only  one  of  the 
following  2  criteria  is  met:  (1)  There  are 
reference  range  data  or  generally  agreed 
upon  background  population  levels  OR 
(2)  if  there  are  current  and  adequate 
biomonitoring  data  for  exposed 
populations  associated  with  health 
effects  (from  published  or  ongoing 
studies). 

3.  Priority  data  need  "Mechanism  of 
toxic  action." 

This  priority  data  need  is  considered 
filled  if  there  is  scientific  consensus 
indicating  that  the  mechanism(s)  of 
toxic  action  is  well  characterized. 

This  priority  data  need  is  reclassified 
as  a  data  need  if  an  updated 
toxicological  profile  contains  relevant 
new  (peer  reviewed  and  publicly 
available)  studies  since  the  finalization 
of  the  priority  data  needs  document; 
however,  the  database  may  not  be 
sufficient  to  achieve  scientific 
consensus  on  the  mechanism  of  toxic 
action. 

Based  on  the  above  criteria,  the  status 
of  the  research  needs  for  the  first  set  of 
38  priority  substances  was  evaluated 
(Table  1).  To  date.  14  priority  data  needs 
and  2  data  needs  have  been  filled,  26 
priority  data  needs  have  been 
reclassified  as  data  needs,  and  2 
additional  priority  data  needs  (Table  1, 
vinyl  chloride,  PDN  ID  #4B  and  4E)  and 
1  data  need  (Table  1,  PCBs,  PDN  ID  #7H) 
are  considered  conditionally  filled 
pending  ATSDR  peer  review  of  the  final 
reports. 

Update  of  Activities  in  the  SSARP 

An  update  of  the  activities  associated 
with  the  mechanisms  for  implem'enting 
the  ATSDR  Substance-Specific  Applied 
Research  Program  (SSARP)  is  discussed 
below. 

A.  TSCA/FIFRA 

In  developing  and  implementing  the 
SSARP,  ATSDR,  NTP,  and  EPA 
identified  priority  data  needs  for 
substances  on  the  TSCA  inventory  of 
mutual  interest  to  the  federal  programs. 
These  data  needs  are  being  addressed 
through  a  program  of  toxicologic  testing 
under  TSCA  according  to  established 
procedures  and  guidelines.  On  several 
occasions  when  ATSDR  identified 
priority  data  needs  for  oral  exposure, 
other  agencies  needed  inhalation  data. 
In  response.  ATSDR  is  considering 
proposals  to  conduct  inhalation  studies 
in  conjunction  with  physiologically 
based  pharmacokinetic  (PBPK)  studies 


in  lieu  of  oral  bioassays.  ATSDR  expects 
that  inhalation  data  derived  from  these 
studies  can  be  used  with  PBPK 
modeling  to  address  its  oral  toxicity 
data  needs.  Currently,  an  EPA/ATSDR 
test  rule,  under  development,  includes  7 
ATSDR  substances,  i.e.,  benzene, 
chloroethane,  cyanide  (including 
hydrogen  cyanide  and  sodium  cyanide), 
methylene  chloride, 
tetrachloroethylene,  trichloroethylene, 
and  toluene,  and  addresses  15  priority 
data  needs  (Table  3).  The  test  rule  was 
reviewed  by  ATSDR  and  is  undergoing 
EPA  final  review.  It  will  be  available  for 
public  comment  in  the  near  future. 

TASARC  has  established  an 
interagency  task  force  on  metals  and  has 
recently  conducted  a  survey  to  assess 
federal  agencies'  needs  for  testing 
metals.  Currently,  the  task  force  has 
agreed  to  examine  at  least  7  metals 
included  in  the  ATSDR's  SSARP 
(arsenic,  beryllium,  chromium, 
manganese,  mercury,  nickel,  and 
selenium,  associated  with  22  priority 
data  needs)  (Table  3).  The  EPA  will 
solicit  testing  proposals  for  these  metals 
and  pursue  test  rule  development  for 
these  metals  at  a  later  date. 

B.  Private-Sector  Voluntarism 

As  part  of  the  SSARP.  on  February  7. 
1992.  ATSDR  announced  a  set  of 
proposed  procedures  for  conducting 
volimtary  research  (57  FR  4758). 
Revisions  based  on  public  comments 
were  published  on  November  16. 1992 
(57  FR  54160).  Private-sector 
organizations  were  encouraged  to 
volunteer  to  conduct  research  to  address 
specific  priority  data  needs. 

ATSDR  currently  has  memoranda  of 
understanding  (MOUs)  in  place  with  the 
General  Electric  Company  (GE),  the 
Halogenated  Solvents  Industry  Alliance 
(HSIA),  and  the  Chemical 
Manufacturers  Association  (CMA) 
(Table  3).  Through  the  voluntary 
research  efforts  of  these  organizations, 
12  research  needs  for  two  classes  of 
substances  (polychlorinated  biphenyl 
compounds  [PCBs]  and  volatile  organic 
compounds,  including  methylene 
chloride,  tetrachloroethylene, 
trichloroethylene,  and  vinyl  chloride) 
are  being  addressed  (Table  3). 

Recently,  the  agency  received  a  study 
protocol  from  the  Counselors  for 
Management,  Inc.,  on  behalf  of  a 
spectrum  of  the  zinc  industry  which  is 
considering  to  conduct  research  to 
address  ATSDR's  priority  data  needs  for 
zinc.  This  represents  the  first  study 
proposed  by  a  private-sector 
organization  to  address  priority  data 
needs  for  a  metal.  Volimtary  research 
covered  under  the  three  existing  MOUs 
is  described  next. 
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General  Electric  Company 

In  1995,  ATSDR  entered  into  an  MOU 
with  GE.  This  marked  the  first  time  a 
private-sector  organization  had 
volunteered  to  conduct  research  to 
address  data  needs  identified  in 
ATSDR's  SSARP.  The  MOU  with  GE 
covers  two  studies  on  PCBs:  (1)  "An 
assessment  of  the  chronic  toxicity  and 
oncogenicity  of  Aroclors  1016, 1242, 
1254,  and  1260  administered  in  diet  to 
rats,"  including  "PCB  congener 
analyses,"  and  (2)  "Metabolite  detection 
as  a  tool  for  determining  naturally 
occurring  aerobic  PCB  biodegradation." 
While  the  above  studies  do  not  address 
ATSDR's  priority  data  needs  for  PCBs, 
they  do  address  other  agency  research 
needs  for  these  substances. 

The  agency  accepted  the  final  report 
for  the  first  study  (chronic  toxicity  and 
oncogenicity)  in  October  1997.  The 
study  provided  an  in-depth 
understanding  of  the  relative  toxicity  of 
the  prevalent  commercial  mixtures  of 
PCBs  (Aroclor  1016,  Aroclor  1242, 
Aroclor  1254,  and  Aroclor  1260)  after 
long-term  exposures.  The  investigators 
found  exposure-related  toxicity  for  all 
four  Aroclors.  Furthermore,  the  study 
includes  characterization  of  PCB 
composition,  tissue  accumulation,  and 
correlations  with  tumorigenicity  in 
chronically  dosed  rats.  With  regard  to 
the  second  GE  study  (aerobic  PCB 
biodegradation),  also  covered  under  the 
MOU,  the  final  report  is  being  evaluated 
by  ATSDR's  peer  reviewers.  The 
acceptance  of  the  final  report  will  be 
based  on  the  recommendations  of  the 
reviewers  and  GE's  satisfactory  response 
to  the  reviewers'  comments. 

Halogenated  Solvents  Industry  Alliance 
(HSIA) 

In  1995,  ATSDR  entered  into  an  MOU 
with  HSIA  covering  studies  to  address 
three  priority  toxicity  data  needs  for 
methylene  chloride.  The  studies, 
"Addressing  priority  data  needs  for 
methylene  chloride  with  physiologically 
based  pharmacokinetic  modeling," 
evaluated  acute-  and  subchronic- 
duration  toxicity  via  oral  exposures  and 
developmental  toxicity  via  oral 
exposure.  The  data  were  obtained  by 
using  physiologically  based 
pharmacokinetic  modeling. 

The  final  report  for  these  studies,  the 
first  one  to  be  completed  under  the 
voluntary  research  program,  was 
accepted  by  the  agency  in  February 
1997.  The  HSIA  studies  indicated  that 
adverse  health  effects  on  the  central 
nervous  system,  liver,  and  the 
development  of  newborns  may  occur  if 
people  drink  water  containing  high 
concentrations  of  methylene  chloride 


(565  to  6,170  milligrams  methylene 
chloride  per  liter  of  water).  These 
amounts  are  much  larger  than  what 
most  people  are  exposed  to  in  the 
environment.  However,  these  amounts 
approach  levels  found  at  industrial  sites 
and  in  waste  waters  (ATSDR's 
Toxicological  Profile  for  Methylene 
Chloride,  1993).  HSIA  has  also  proposed 
to  conduct  an  immunotoxicity 
assessment  for  methylene  chloride  via 
inhalation  exposure.  The  agency  expects 
to  receive  a  study  protocol  from  HSIA 
for  peer  review  in  the  near  future. 

In  addition,  ATSDR  and  HSIA  are 
continuing  negotiation  to  expand  the 
existing  MOU  to  include  research  on 
trichloroethylene  and 
tetrachloroethylene. 

Chemical  Manufacturers  Association 
(CMA) 

In  1996,  ATSDR  entered  into  an  MOU 
with  CMA  covering  two  studies,  "Vinyl 
chloride:  Combined  inhalation  two- 
generation  reproduction  and 
developmental  toxicity  study  in  CD 
rats."  Recently,  the  ATSDR  peer  review 
of  the  final  report  on  the  developmental 
toxicity  study  was  completed.  The  final 
report  for  the  reproductive  toxicity 
study  is  undergoing  ATSDR  peer 
review.  Acceptance  of  the  final  reports 
is  based  on  the  reviewers' 
recommendations  and  CMA's 
satisfactory  response  to  the  reviewers' 
comments. 

C.  CERCLA-Funded  Research  (Minority 
Health  Professions  Foundation  Research 
Program) 

During  FY  1992,  ATSDR  announced  a 
$4  million  cooperative  agreement 
program  with  the  Minority  Health 
Professions  Foundation  (MHPF)  to 
support  substance-specific 
investigations.  A  not-for-profit  501(c)(3) 
organization,  the  MHPF  comprises  11 
minority  health  professions  schools.  Its 
primary  mission  is  to  research  the 
health  problems  that  disproportionately 
affect  poor  and  minority  citizens.  The 
purpose  of  this  cooperative  agreement  is 
to  address  substance-specific  data  needs 
for  priority  hazardous  substances 
identified  by  ATSDR.  In  addition,  this 
agreement  strengthens  the 
environmental  health  research 
opportimities  for  scientists  and  students 
at  MHPF  member  institutions  and 
enhances  existing  disciplinary 
capacities  to  conduct  research  in 
toxicology  and  environmental  health. 

In  the  first  5-year  project  period  that 
concluded  during  FY  1997,  9  priority 
data  needs  for  21  priority  hazardous 
substances  and  22  data  needs  for  these 
and  other  substances  were  addressed. 
The  MHPF  has  developed  a  report, 


"Environmental  Health  and  Toxicology 
Research  Program:  Meeting 
Environmental  Health  Challenges 
Through  Research,  Education,  and 
Service,"  that  describes  the  research 
findings  and  other  successes  from  the 
first  5  years  of  the  program.  New 
research  initiated  in  the  second  5-year 
project  period  includes  studies  to 
address  10  additional  priority  data 
needs  for  chlordane,  l,2-dibromo-3- 
chloropropane,  di-n-butyl  phthalate, 
lead,  manganese,  the  polycyclic 
aromatic  hydrocarbons  (PAHs),  and 
zinc,  and  another  8  data  needs. 

To  date,  the  MHPF  activities  have 
resulted  in  the  publication  of  21 
manuscripts  in  peer-reviewed  journals. 
Findings  from  this  program  were 
presented  at  a  symposium  held  in  April 
1997,  in  New  Orleans.  Also,  these  and 
other  research  findings  from  the 
program  were  featured  in  a  special 
session  during  the  1998  annual  meeting 
of  the  Society  of  Toxicology  in  Seattle. 
The  institutions  receiving  awards  and 
their  respective  research  projects  are 
listed  in  Table  3. 

D.  National  Toxicology  Program  (NTP) 

ATSDR  maintains  an  interagency 
agreement  (lAG)  with  NTP  to  conduct 
toxicologic  testing  of  substances 
identified  at  NPL  sites.  The  studies 
determine  levels  of  exposure  that 
present  a  significant  risk  to  humans  of 
acute,  subchronic,  and  chronic  health 
effects.  Often  these  studies  include  an 
assessment  of  the  substance's  ability  to 
cause  cancer,  reproductive  toxicity,  and 
birth  defects.  The  results  of  these 
studies  are  used  by  regulatory  agencies, 
various  environmental  and  industrial 
groups,  and  ATSDR  to  improve  its 
ability  to  conduct  public  health 
assessments  at  NPL  sites. 

Under  this  agreement,  one  toxicity 
priority  data  need  identified  in  the 
SSARP  (immunotoxicology  study  of 
carbon  tetrachloride)  was  filled  (Table 
1).  Research  efforts  to  address 
reproductive  toxicity  data  needs  for 
chlordane,  endrin,  and  heptachlor,  the 
bioavailability  of  PCBs  in  soil,  and  dose- 
response  data  for  di-n-butyl  phthalate 
are  also  ongoing  (Table  3). 

During  FY  1993,  the  existing  lAG  was 
modified  to  include  toxicity  studies  of 
ATSDR's  priority  hazardous  substances 
via  application  of  structure-activity 
relationship  (SAR)  techniques,  PBPK 
modeling,  and  functional  toxicity 
testing.  The  ATSDR-supported  NTP 
studies  in  these  areas  are  ongoing. 

E.  Great  Lakes  Human  Health  Effects 
Research  Program 

Some  of  the  priority  data  needs 
identified  in  the  SSARP  have  been 
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independent!  r  identified  as  research 
needs  througl  the  ATSDR  Great  Lakes 
Human  Healt|i  Effects  Research 
Program,  a  se|)arate  research  program. 

In  support  ^f  the  Great  Lakes  Critical 
Programs  Actiof  1990.  ATSDR 
announced  inJ  FY  1992  the  availability 
of  $2  million  for  a  grant  program  to 
conduct  research  on  the  potential  for 
short-and  lon|-term  adverse  health 
effects  from  consumption  of 
contaminated!  fish  from  the  Great  Lakes 
basin.  Researdh  undertaken  through  this 
program  is  intended  to  build  on  and 
amplify  the  r^ults  of  past  and  ongoing 
fish  consumption  research  in  the  Great 
Lakes  basin.  1  he  ATSDR-supported 
research  proje  cts  focus  on  known  high- 
risk  populations  to  further  define  the 
human  health  consequences  of  exposure 
to  persistent  t  )xic  substances  (PTSs) 
identified  in  t  le  Great  Lakes  basin. 
These  at-risk  jopulations  include  sport 
anglers.  Native  Americans,  pregnant 
women,  fetuses  and  nursing  infants  of 
mothers  who  consume  contaminated 
Great  Lakes  fifih,  infants  and  children, 
the  elderly,  ai  d  the  urban  poor. 

To  date,  the  research  activities  of  the 
ATSDR  Great  Lakes  research  program 
have  resulted  |in  22  manuscripts  in  peer- 
reviewed  journals.  An  additional  13 
manuscripts  nave  been  accepted  for 
publication  and  will  soon  be  in  press. 
Research  findings  from  this  program 
have  been  presented  at  8  international 
conferences  aid  various  scientific 
meetings  and  symposia. 

Currently,  l|3  priority  data  needs  and 
1  data  need  fot-  24  priority  hazardous 
substances  (including  15  PAHs) 
identified  in  tpe  SSARP  are  being 
addressed  through  this  program.  The 
institutions  receiving  awards  and  their 
respective  stu  lies  are  listed  in  Table  3. 


F.  Other  ATSDR  Programs 

In  its  role  as  a  public  health  agency 
addressing  environmental  health, 
ATSDR  may  collect  human  data  to 
validate  substance-specific  exposure 
and  toxicity  findings.  The  need  for 
additional  information  on  levels  of 
contaminants  in  humans  has  been 
identified  and  remains  as  a  priority  data 
need  for  37  of  the  first  set  of  38  priority 
substances  (Table  1).  Similarly,  this 
priority  data  need  has  been  identified 
for  all  12  of  the  second  set  of  12  priority 
substances.  ATSDR  will  obtain  this 
information  through  exposure  and 
health  effects  studies,  and  through 
establishing  and  using  substance- 
specific  subregistries  of  people  within 
the  agency's  National  Exposure  Registry 
who  have  potentially  been  exposed  to 
these  substances. 

The  list  of  50  priority  hazardous 
substances  in  the  SSARP  was  forwarded 
to  ATSDR's  Exposure  and  Disease 
Registry  Bremch  (EDRB),  Division  of 
Health  Studies,  for  consideration  as 
potential  candidates  for  subregistries  of 
exposed  persons,  based  on  criteria 
described  in  its  1994  document, 
"National  Exposure  Registry:  Policies 
and  Procedures  Manual  (Revised)," 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Public  Health  Service, 
U.S.  Department  of  Health  and  Human 
Services,  Atlanta,  Georgia,  NTIS 
Publication  No.  PB95-154571.  To  date, 
of  the  first  set  of  38  priority  substances 
in  the  SSARP,  ATSDR  has  selected 
benzene,  chromium,  and 
trichloroethylene  as  primary 
contaminants  to  establish  subregistries 
in  the  National  Exposure  Registry. 
However,  aldrin/dieldrin,  beryllium, 
carbon  tetrachloride,  chloroethane, 
chloroform,  cyanide,  p,p'-DDT,  DDE, 


DDD,  di(2-ethylhexyl)phthalate, 
mercury,  methylene  chloride,  nickel, 
PAHs.  PCBs.  selenium, 
tetrachloroethylene,  toluene,  vinyl 
chloride,  and  zinc  remain  in  the 
candidate  pool  and  therefore  continue 
to  be  classified  as  priority  data  needs. 
They  will  be  considered  for  selection  as 
primary  contaminants  during  each 
selection  process  (Table  1).  Arsenic, 
cadmium,  and  lead  are  not  considered 
to  be  in  the  pool  of  candidate  substances 
for  an  exposure  registry  at  this  time,  and 
therefore,  are  not  considered  priority 
data  needs.  This  decision  will  be 
reevaluated  as  more  information  on  the 
chemicals  and  exposure  sites  become 
available. 

Regarding  the  second  set  of  12 
priority  substances,  all  of  them  were 
included  in  the  candidate  pool  for 
establishment  of  exposure  subregistries 
(i.e.,  priority  data  needs,  published  in 
the  1996  Federal  Register  Notice  [61  FR 
14430]).  However,  during  a  recent 
reevaluation  of  the  database,  manganese 
was  removed  from  the  candidate  pool, 
and  therefore,  this  priority  data  need  for 
manganese  has  been  reclassified  as  a 
data  need,  and  is  not  included  in  Table 
2. 

The  results  of  the  research  conducted 
via  the  SSARP  will  be  used  for  public 
health  assessments  and  to  reassess 
ATSDR's  substance-specific  priority 
data  needs.  The  agency  expects  to 
provide  an  update  on  the  status  of  this 
research  program  every  three  years. 

Dated:  January  11, 1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

BILUNG  CODE  41S3-70-P 
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Table  2 

Substance-Specific  Priority  Data  Needs  (PDN) 

for  Second  Set  of  12  Priority  Hazardous  Substances 

Substai 

ice 

PDN 
ID 

Priority  Dau  Need 

Program'" 

Hexact 

Jorobutadiene 

E 

X 

P 

0 

s 

tt 

r 
e 

25A 

Exposure  levels  in  humans  living  near 
hazardous  waste  sites  and  other  pq)ulatioiis, 
such  as  exposed  workers 

' 

2SB 

Environmental  fate  snidies  that  determine  the 
extent  to  which  hexachlorobutadiene  volatilizes 
from  soil,  and  studies  that  determine  the 
reactions  and  rates  which  drive  degradation  in 
soil 

• 

25C 

Bioavailability  smdies  in  soil  and  plants 

25D 

Potential  candidate  for  subregistiy  of  exposed 
persons 

ATSDR 

T 

0 

X 

i 
c 
i 

t 

y 

25E 

Dose-response  data  in  animals  for  acute- 
duration  «q>osure  via  the  oral  route 

Chloid 

ne 

E 

X 

P 

0 

s 

a 

r 
e 

26A 

hazardous  waste  sites  and  other  populations 
potentially  exposed  to  chlordane 

26B 

Bioavailability  studies  following  ingestion  of 
contaminated  media 

26C 

Potential  candidate  for  subregistry  of  exposed 
persons 

ATSDR 

T 

0 

X 

i 
c 
i 

t 

y 

26D 

Oral  multigenerational  smdies  to  evaluate 
rq>n)ductive  toxicity 

MHPF 
NTP 
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HexachlorocyclcdieMDe  a 
Hexachlorocyclohexaae  /9 
HexadilorocycloliexaDe  6 
HexacblorocycldiexaDe  y 

E 

X 

P 

0 

s 

u 

r 
e 

27A 

hazaidous  waste  sites  and  other  populatioos. 
such  as  exposed  workers 

27B 

Potential  candidate  for  subregistty  of  exposed 
persons 

ATSDR 

T 

0 

y 

27C 

Dose-response  data  for  chronic-duration  oral 
e}q)osuie 

27D 

hq>atotoxicity,    rq>nxluctive  toxicity,  and 
immunotoxicity  of  hexachlorocyclohexane 

Hqnaclilor 
Hq>tachlor  qwxide 

E 

X 

P 

0 

s 

u 

r 
e 

28A 

Ejqwsure  levels  in  humans  living  near 
hazardous  waste  sites  and  other  populations, 
such  as  exposed  workers 

28B 

Bioavailability  from  contaminated  air.  water, 
and  soil  and  bioaccumulation  potential 

28C 

Potential  candidate  for  subregistiy  of  exposed 
persons 

ATSDR 

T 

0 

X 

1 
c 
i 

t 

y 

28D 

Dose-response  animal  data  for  acute-  and 
intermediate-duration  oral  exposures,  including 
immimopathology 

28E 

Multigcneration  reproductive  toxicity  studies 
via  the  oral  route  of  exposure 

NTP 

28F 

2-Species  developmental  toxicity  studies  via 
the  oral  route  of  exposure 

Di-n-butyl  phthalate 

E 

X 

P 

0 

s 

u 

r 
e 

29A 

hazardous  waste  sites  and  other  populations, 
such  as  e}^sed  workers 

29B 

Environmental  fate  of  di-n-butyl  phthalate  in 
environmental  media 

29C 

Bioavailability  in  contaminated  environmental 
media  near  hazardous  waste  sites 

29D 

Potential  candidate  for  subregistiy  of  exposed 
persons 

ATSDR 
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Endosulfan 
Endosulfan  a 
Eodosulfan  /3 
Endostilfan  sulfate 


29E 


29F 


29G 


Dose-respoDse  data  in  animals  for  acute- 
duration  exposure  via  the  oral  route 


NTP 


Dose-response  data  in  animals  for  chronic- 
duration  exposure  via  the  oral  route 


Carcinogenicity  studies  via  oral  exposure 


29H 


291 


29J 


30A 


30B 


30C 


30D 


30E 


31A 


31B 


31C 


31D 


31E 


In  vivo  genotoxicity  studies 


MHPF 


Immunotoxicology  studies  via  oral  exposure 


MHPF 


Neurotoxicity  studies  via  oral  exposure 


MHPF 


Exposure  levels  in  humans  living  in  areas  near 
hazardous  waste  sites  with  toxaphene  and  in 
those  individuals  with  the  potential  to  ingest  it 


Potential  candidate  for  subregistry  of  exposed 
persons 


ATSDR 


Identify  the  long-term  health  consequences  of 
exposure  to  environmental  tox^hene  via  oral 
exposure 


Conduct  additional  chronic  animal 
immunotoxicity  studies  via  the  oral  route  of 
exposuie 


Condtict  additional  chronic  animal 
neurotoxicity  studies  via  the  oral  route  of 
exposure 


Exposure  levels  in  humans  living  near 
hazardous  waste  sites  and  other  populations, 
such  as  exposed  woricers 


Data  on  the  bioavailability  of  endosulfan  from 
soil 


Potential  candidate  for  subregistry  of  ejqposed 
persons 


ATSDR 


Acute-duration  oral  e;q)osure  studies 


Sensitive  end  point  neurologic  data  on  the 
effects  of  oral  endosulfan  exposure 
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Disulfoton 

E 

X 

P 

0 

s 

u 

r 
e 

32A 

Exposure  levels  of  disxilfoton  in  tissues/fluids 
for  populations  living  near  hazardous  waste 
sites  and  other  populations,  such  as  exposed 
woricers 

3?B 

Disulfoton  should  be  considered  as  a  potential 
candidate  for  a  subregistry  of  exposed 
persons. 

ATSDR 

T 

0 

X 

• 

1 
c 
i 
t 

y 

32C 

Immunotoxicology  testing  battery  following 
oral  exposure. 

Endrin 

Endrin  aldehyde 

E 

X 

P 

0 

s 

u 

r 
e 

33A 

Exposure  levels  for  endrin  and  its  degradation 
products  in  humans  living  near  hazardous 
waste  sites 

33B 

Accurately  describe  the  environmental  fate  of 
eodrim  including  environmental  breakdown 
prodDCts  and  rates,  media  half-lives,  and 
dieimcal  and  i^iysical  propoties  of  the 
bte^cdown  products  that  help  predict  mobility 
and  volatility 

33C 

Potential  cmdidate  for  subr^istry  of  exposed 

ATSDR 

T 

0 
X 

i 
c 

i 
t 

y 

33D 

Dose-reqx>nse  animal  data  for  acute  oral 
ejqx>sure  to  endrin 

33E 

Multigeneration  reproductive  toxicity  studies 
via  oral  exposure  to  endrin 

NTP 

33F 

Accurately  describe  the  toxicokinetics  of 
endrin  and  its  degradation  products  and 
idauify  die  animal  q>ecies  to  be  used  as  the 
most  appsoprwtt  model  for  human  exposure 

2786 


Federal  Register /Vol.  64,  No.  10 /Friday,  January  15.  1999 /Notices 


Mang 

inese 

E 

X 

P 

0 

s 

u 

r 
e 

34A 

Exposure  levels  in  humans  living  near 
hazardous  waste  sites  and  other  populations, 
such  as  exposed  woiicers 

34B 

Relative  bioavailability  of  different  manganese 
compounds  and  bioavailability  of  manganese 
from  soil 

EPA 

T 

0 

X 

i 
c 

i 
t 

y 

34C 

Dose-response  data  for  acute-  and 
intermediate-duration  oral  expostires  (the 
subchronic  study  should  include  reproductive 
histopathology  and  an  evaluation  of 
immunologic  parameters  including 
manganese  effects  on  plaque-forming  cells 
(SRBC),  surface  markers  (D4:D8  ratio), 
and  delayed  hypersensitivity  reactions) 

MHPF 
EPA 

34D 

Toxicokinetic  studies  on  animals  to 
investigate  uptake  and  absorption,  relative 
uptake  of  diflfering  manganese 
conqwunds,  metabolism  of  manganese, 
and  interaction  of  manganese  with  other 
substances  following  oral  exposure 

MHPF 
EPA 

34E 

^idemiological  studies  on  the  health 
effects  of  manganese  (Special  emphasis 
end  points  include  neurologic, 
rq>roductive,  developmental, 
immuiK)logic,  and  cancer.) 

Metha 

Dcycfalor 

E 
P 

0 

s 

u 

r 
e 

35A 

Exposure  levels  of  methoxychlor  and  prunaiy 
metabolites  in  humans  living  near  hazardous 
waste  sites  and  in  those  individuals  with  tbt 
potential  to  ingest  it 

3SB 

Evaluate  the  fate,  transport,  and  levels  of  the 
degradation  products  of  methoxychlor  in  soil 

35C 

persons 

ATSDR 

T 

0 
X 

i 
c 

i 
t 

y 

BSD 

Evalujtte  neurologic  effects  after  long-term, 
low-level  oral  e;qx>sure 
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1 ,2-dibroino-3-chloropiopane 

E 

X 

P 

0 

s 

u 
r 

e 

36A 

populations,  such  as  exposed  workers 

36B 

Potential  candidate  for  subregistiy  of  exposed 
persons 

ATSDR 

T 

0 

X 

i 
c 
i 
t 

y 

36C 

Dose-response  data  in  aninuds  for  acute- 
duration  exposure  via  the  oral  route  (ii>cluding 
reproductive  organ  histopathology) 

36D 

Dose-response  data  in  animals  for  chronic- 
duration  exposure  via  the  oral  route  (including 
reproductive  organ  histopathology) 

36E 

Two-^)ecies  developmental  toxicity  study  via 
oral  exposure 

36F 

Ismnmotoxicology  testing  battery  via  oral 
exposure 

MHPF 

36G 

Neurotoxicology  testing  battery  via  oral 
exposait 

MHPF 

">  Programs  addressing  priority  data  needs.   ATSDR  =  ATSDR's  Division  of  Health  Studies;  MHPF -Minority 
Health  Professions  Foiudation  schools;  NTP= National  Toxicology  Program. 
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Table  3 
Groups  Addressing  ATSDR  Priority  Data  Needs  (PDNs) 

ATSDR 
Prog^ 

Fum,  Institution,  Agency,  or 
Consortium 

Sid)stance 

PDNID 

Voluntarism 

Chemical  Manufacturers  Association 

Vinyl  Chloride 

4B,  4E 

General  Electric  Conq)aay 

PCBs 

7G<'>.  7H<'>. 
71(1) 

Halogenated  Solvents  Industry  Alliance. 
Inc. 

Trichloroethylene 

IOC.  lOG 

Tetradiloroediylene 

13B,  13C, 
13D 

Methylene  chloride 

20A,  20B 

Counselors  for  Management,  Inc.® 

Zinc 

21D 

Minority 

Health 

Florida  A  &  M  University 

Lead 

lA 

Profesi 

Founds 

Scho 

(ions 
Uion 
}ls 

The  King/Drew  Medical  Center  of  the 
Charles  R.  Drew  University  of  Medicine 
and  Science 

Lead 

IC 

Meharry  Medical  College 

PAHs 

9A.  9B,  9D 

Morehouse  School  of  Medicine 

Lead 

IC 

Texas  Southern  University 

Lead 

lA 

Trichloroethylene 

lOB 

Toluene 

18C 

Di-n-butyl  phthalate 

29H.  291.  29J 

l,2-dibrMno-3- 
chloropropane 

36F.  360 

Tuskegee  University 

Mercury 

3A 

Zinc 

21A.  21B 

Chlordane 

26D 

Xavier  University 

Benzene 

5B 

Zinc 

21A 

Manganese 

34C.  34D 

A 
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AWbR 

•'      ■     ■-■-        -::^-      ..—         ■■'..-- 

-    PDNiD 

Great  Lakes 

Human  Health 

Effects  Research 

Program 

Michigan  State  University 

Lead 

IC 

Mercury 

3D 

PCBs 

7E,  71 

DDT/DDE 

IID.  HE 

New  York  State  Health  Department 

Lead 

IC 

Mercury 

3D 

PCBs 

7E.  71 

DDT/DDE 

HE 

State  University  of  New  York  at  Buffalo 

Lead 

IC 

Mercury 

3D 

PCBs 

7D,  7E,  71 

DDT/DDE 

IID.  HE 

Aldrin/Dieldrin 

14C 

State  University  of  New  York  at  Oswego 

Lead 

IC 

Mercury 

3D 

PCBs 

7D.  7E.  71 

DDT/DDE 

IID.  HE 

University  of  Illinois  at  Chicago 

Lead 

IC 

Mercury 

3D 

PCBs 

7D.  7E.  71 

DDT/DDE 

HD.  HE 

University  of  Illinois  at  Uibana- 
Chanq>aign 

Lead 

IC 

Mercury 

3D 

PCBs 

7D.7E,  71 

University  of  Wisconsin  -  Milwaukee 

Lead 

IC 

Mercury 

3D 

PCBs 

7A,  7D,  7E, 
71 

Wisconsin  Dqpartment  of  Health  and 
Social  Servioes-S  State  Consortium 

Lead 

IC 

Mercury 

3D 
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A^DR 
Pxpgmn 

Finn,  instkotioa.  Agency,  or 

Substance 

«Mi^yW  1 

ArMok 

2D 

6B 

PCBs 

7E.7I. 

PAHs 

9F 

DDT/DDE 

UD.  HE 

Quomium 

12E 

Nickel 

19F 

Proiecdoo  Agency 
TSCA/ 
FIFRA 

ATSDR  Test  Rule 

Benzeoe 

5A.5C 

Tridiloroetliylene 

lOB.  IOC. 
lOF,  lOG 

Tetradiloroetfaylene 

13C,  13D 

ISA.  15B 

Toluene 

ISA,  18C 

Methylene  chloride 

20A.20B 

Chloioediane 

24A 

(TASARQ 

Arsenic 

2A.2B.2C 

Mercuiy 

3B.  3C 

duoomiiD 

12A.  12B. 
12C.  12D 

Beiyllium 

17A.  17B. 
17C.  17E 

Nickel 

19B.  19C. 
19D.  19E 

Selenium 

23A.23B 

Manganese 

34B.34C. 
34D 

Nlttional 

ToJticology 

PlOinun 

Natioaal  Institute  of  Eavinmmental  Health 
Sciences 

PCBs 

7B 

Cartxm  Tetrachloride 

16B 

Chlordane 

26D 

Hq>tadilor 

28E 

Di-n-butyl  phthalate 

29E 

Endrin 

33E 

<"  Not  priority  dau  needs. 

°*To  daiB,  no  MOU  has  been  signed. 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13111  of  January  12,  1999 

Using   Technology    To    Improve    Training    Opportunities    for 
Federal  Government  Employees 


Advances  in  technology  and  increased  skills  needs  are  changing  the  work- 
place at  an  ever  increasing  rate.  These  advances  can  make  Federal  employees 
more  productive  and  provide  improved  service  to  our  customers,  the  Amer- 
ican taxpayers.  We  need  to  ensure  that  we  continue  to  train  Federal  employ- 
ees to  take  full  advantage  of  these  technological  advances  and  to  acquire 
the  skills  and  learning  needed  to  succeed  in  a  changing  workplace.  A  coordi- 
nated Federal  effort  is  needed  to  provide  flexible  training  opportunities 
to  employees  and  to  explore  how  Federal  training  programs,  initiatives, 
and  policies  can  better  support  lifelong  learning  through  the  use  of  learning 
technology. 

To  help  us  meet  these  goals,  I  am  creating  a  task  force  on  Federal  training 
technology,  directing  Federal  agencies  to  take  certain  steps  to  enhance  em- 
ployees' training  opportunities  through  the  use  of  training  technology,  and 
an  advisory  committee  on  the  use  of  training  technology,  which  also  will 
explore  options  for  financing  the  training  and  post-secondary  education 
needed  to  upgrade  skills  and  gain  new  knowledge. 

Therefore,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C.  App.),  and  in  furtherance  of  the 
purposes  of  Chapter  41  of  title  5,  United  States  Code,  the  Government 
Employees  Training  Act  of  1958  (Public  Law  85-507),  as  amended,  and 
Executive  Order  11348,  "Providing  for  the  Further  Training  of  Government 
Employees,"  and  in  order  to  make  effective  use  of  technology  to  improve 
training  opportunities  for  Federal  Government  employees,  it  is  ordered  as 
follows: 

Section  1.  Establishment  of  the  President's  Task  Force  on  Federal  Training 
Technology,  (a)  The  "President's  Task  Force  on  Federal  Training  Technology" 
{Task  Force)  is  established.  The  Task  Force  shall  provide  leadership  regarding 
the  effective  use  of  technology  in  training  and  education;  make  training 
opportunities  an  integral  part  of  continuing  employment  in  the  Federal 
Government;  and  facilitate  the  ongoing  coordination  of  Federal  activities 
concerning  the  use  of  technology  in  training.  The  Task  Force  shall  consist 
of  the  heads  of  the  following  departments  and  agencies  or  their  representa- 
tives: the  Departments  of  State,  the  Treasury,  Defense,  Justice,  Interior,  Agri- 
culture, Commerce,  Labor,  Health  and  Human  Services,  Housing  and  Urban 
Development,  Transportation,  Energy,  and  Education;  the  Office  of  Personnel 
Management,  General  Services  Administration,  Environmental  Protection 
Agency,  National  Aeronautics  and  Space  and  Administration,  Small  Business 
Administration,  and  Social  Security  Administration;  a  representative  from 
the  Small  Agency  Council;  and  representatives  from  other  relevant  agencies 
and  related  Federal  councils,  as  determined  by  the  Chair  and  Vice  Chair 
of  the  Task  Force. 

(b)  Within  30  days  of  the  date  of  this  order,  the  head  of  each  agency 
or  council  shall  designate  a  senior  official  to  serve  as  a  representative  to 
the  Task  Force.  The  representative  shall  report  directly  to  th\i  agency  head 
or  the  President's  Management  Council  member  on  the  agency  s  or  council's 
activities  under  this  order. 
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(c)  The  Director  of  the  Office  of  Personnel  Management  (0PM)  shall  be 
the  Chair  and  the  representative  from  the  Department  of  Labor  shall  be 
the  Vice  Chair  of  the  Task  Force. 

(d)  The  Chair  and  Vice  Chair  shall  appoint  an  Executive  Director. 

(e)  The  Task  Force  member  agencies  shall  provide  any  required  staffing 
and  funding,  as  appropriate. 

Sec.  2.  Duties  of  the  Task  Force,  (a)  Within  18  months  of  the  date  of 
this  order,  the  Task  Force  shall  develop  and  recommend  to  the  President, 
through  the  Assistant  to  the  President  for  Economic  Policy  and  the  Assistant 
to  the  President  for  Science  and  Technology,  a  policy  to  make  effective 
use  of  technology  to  improve  training  opportunities  for  Federal  Government 
employees.  The  policy  should  promote  and  integrate  the  effective  use  of 
training  technologies  to  create  affordable  and  convenient  training  opportuni- 
ties to  improve  Federal  employee  performance.  The  Task  Force  shall  seek 
the  views  of  experts  from  industry,  academia,  and  State  and  local  govern- 
ments as  the  Task  Force  proceeds,  as  appropriate.  Specifically,  the  Task 
Force  shall: 

(1)  develop  strategies  to  improve  the  efficiency  and  availability  of  training 
opportunities  for  Federal  Government  employees; 

(2)  form  partnerships  among  key  Federal  agencies.  State  and  local  govern- 
ments, businesses,  universities,  and  other  appropriate  entities  to  promote 
the  development  and  use  of  high-quality  training  opportunities; 

(3)  analyze  the  use  of  technology  in  existing  training  programs  and 
policies  of  the  Task  Force  member  agencies  to  determine  what  changes, 
modifications,  and  innovations  may  be  necessary  to  advance  training  op- 
portunities; 

(4)  in  consultation  with  the  Department  of  Defense  eind  the  National 
Institute  of  Standards  and  Technology,  recommend  standards  for  training 
software  and  associated  services  purchased  by  Federal  agencies  and  con- 
tractors. These  standards  should  be  consistent  with  voluntary  industry 
consensus-based  commercial  standards.  Agencies,  where  appropriate, 
should  use  these  standards  in  procurements  to  promote  reusable  training 
component  software  and  thereby  reduce  duplication  in  the  development 
of  courseware; 

(5)  evaluate  and,  where  appropriate,  coordinate  and  collaborate  on,  re- 
search and  demonstration  activities  of  Task  Force  member  agencies  related 
to  Federal  training  technology; 

(6)  identify  and  support  cross-agency  training  areas  that  would  particu- 
larly benefit  from  new  instructional  technologies  and  facilitate  multiagency 
procurement  and  use  of  training  materials,  where  appropriate; 

(7)  in  consultation  with  the  General  Services  Administration,  the  Office 
of  Personnel  Management,  and  the  Office  of  Federal  Procurement  Policy 
of  the  Office  of  Management  and  Budget  (OFPP),  promote  existing  and 
new  procurement  vehicles  that  allow  agencies  to  provide  innovative  train- 
ing opportunities  for  Federal  employees; 

(8)  recommend  changes  that  may  be  needed  to  existing  procurement 
laws  to  further  the  objectives  of  this  order  and  forward  the  reconmienda- 
tions  to  the  Administrator  of  OFPP;  and 

(b)  develop  options  and  recommendations  for  establishing  a  Federal  Indi- 
vidual Training  Account  for  each  Federal  worker  for  training  relevant  to 
his  or  her  Federal  employment.  To  the  extent  permitted  by  law,  such  accounts 
may  be  established  with  the  funds  allocated  to  the  agency  for  employee 
training.  Approval  for  training  would  be  within  the  discretion  of  the  individ- 
ual employee's  manager.  Options  and  recommendations  shall  be  reported 
no  later  than  6  months  from  the  date  of  this  order. 


iiu  idiur  iiicui  D  iiiunins  irom  ine  aaie  oi  in 
Sec.  3.  Duties  of  All  Federal  Agencies. 
the  extent  permitted  by  law: 


(a) 


Each  Federal  agency  shall,  to 
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(1)  include  as  part  of  its  annual  budget  process  a  set  of  goals  to  provide 
the  highest  quality  and  most  efficient  training  opportunities  possible  to 
its  employees,  and  a  set  of  performance  measures  of  the  quality  and 
availability  of  training  opportunities  possible  to  its  employees.  Such  meas- 
ures should  be,  where  appropriate,  based  on  outcomes  related  to  perform- 
ance rather  than  time  allocation; 

(2)  identify  the  resources  necessary  to  achieve  the  aforementioned  goals 
and  performance  measures  articulated  in  its  annual  performance  plan; 

(3)  and,  where  practicable,  use  the  standards  recommended  by  the  Task 
Force  and  published  by  the  Office  of  Personnel  Management  for  purchasing 
training  software  and  associated  services;  and 

(4)  subject  to  the  availability  of  appropriations,  post  training  courses, 
information,  and  other  learning  opportunities  on  the  Department  of  Labor's 
America's  Learning  Exchange  (ALX),  or  other  appropriate  information  dis- 
semination vehicles  as  determined  by  the  Task  Force,  to  make  information 
about  Federal  training  courses,  information,  and  other  learning  opportuni- 
ties widely  available  to  Federal  employees. 

(b)  Each  Federal  agency,  to  the  extent  permitted  by  law,  is  encouraged 
to  consider  how  savings  achieved  through  the  efficient  use  of  training  tech- 
nology can  be  reinvested  in  improved  training  for  their  employees. 
Sec.  4.  Duties  of  Specific  Federal  Agencies,  (a)  In  light  of  the  Office  of 
Personnel  Management's  responsibility  for  developing  Government-wide 
training  policy,  coordinating  and  managing  training  policy  programs,  and 
providing  technical  assistance  to  Federal  agencies,  the  Office  of  Personnel 
Management  or  other  appropriate  agency  as  determined  by  the  Task  Force 
shall: 

(1)  in  consultation  with  the  Task  Force,  the  Department  of  Defense, 
the  National  Institute  of  Standards  and  Technology,  the  Department  of 
Labor,  and  other  appropriate  agencies  as  determined  by  0PM,  publish 
the  standards  for  training  software  and  associated  services  recommended 
by  the  Task  Force;  and 

(2)  ensure  that  qualification  standards  for  civil  service  positions,  where 
appropriate,  reflect  standard  industry  certification  practices. 

(b)  The  Department  of  Labor  or  other  appropriate  agency  as  determined 
by  the  Task  Force  shall,  subject  to  the  availability  of  appropriations: 

(1)  establish  a  specialized  database  for  Federal  training  within  the  frame- 
work of  the  Department  of  Labor's  ALX,  or  other  appropriate  information 
dissemination  vehicles  determined  by  the  Task  Force,  to  make  information 
about  Federal  training  courses,  information,  and  other  learning  opportuni- 
ties widely  available  to  Federal  employees; 

(2)  establish  and  maintain  a  training  technology  website  for  agencies 
to  post  training  needs  and  to  foster  communication  among  the  agencies 
and  between  public  and  private  sector  organizations  to  identify  and  meet 
common  needs;  and 

(3)  establish  a  staffed  help  desk  and  technology  resource  center  to  support 
Federal  agencies  using  training  technology  and  to  facilitate  the  develop- 
ment of  online  training  courses. 

(c)  The  Department  of  Defense  or  other  appropriate  agency  as  determined 
by  the  Task  Force  shall: 

(1)  in  consultation  with  the  National  Institute  of  Standards  and  Tech- 
nology, lead  Federal  participation  in  business  and  university  organizations 
charged  with  developing  consensus  standards  for  training  software  and 
associated  services  and  lead  the  Federal  review  of  the  standards;  and 

(2)  provide  guidance  to  Defense  agencies  and  advise  the  civilian  agencies, 
as  appropriate,  on  how  best  to  use  these  standards  for  large-scale  develop- 
ment and  implementation  of  efficient  and  effective  distributed  learning 
technologies. 
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(d)  Each  Executive  department  shall  designate  at  least  one  subject  area 
of  training  that  it  will  use  to  demonstrate  opportunities  in  technology- 
based  training  and  assign  an  agency  leader  in  the  designated  area.  Leaders 
in  these  training  technology  experiments  shall  work  closely  with  other  agen- 
cies with  similar  training  interests.  Each  Executive  department  shall  develop 
a  plan  for  measuring  and  evaluating  the  effectiveness,  cost-effectiveness, 
and  benefits  to  employees  and  the  agency  for  each  designated  subject  area. 

Sec.  5.  Establishment  of  Advisory  Committee  on  Expanding  Training  Oppor- 
tunities. 

The  Advisory  Committee  on  Expanding  Training  Opportunities  (Committee) 
is  established.  The  Committee  shall  consist  of  not  more  that  20  members 
appointed  by  the  President  from  outside  the  Federal  Government,  including 
representatives  of  the  research,  education,  labor,  and  training  communities, 
information  technology  sector,  and  representatives  from  other  critical  sectors. 
The  President  shall  designate  Co-Chairs  from  among  the  members  of  the 
Committee. 

Sec.  6.  Functions  of  the  Advisory  Committee.  The  Committee  shall  provide 
the  President,  through  the  Assistant  to  the  President  for  Economic  Policy 
and  the  Assistant  to  the  President  for  Science  and  Technology  (Assistants 
to  the  President),  with:  (a)  an  independent  assessment  of: 

(1)  progress  made  by  the  Federal  Government  in  its  use  and  integration 
of  technology  in  training  programs,  particularly  in  the  use  of  voluntary 
industry  consensus-based  commercial  standards  for  training  software  and 
associated  services; 

(2)  how  Federal  Government  programs,  initiatives,  and  policies  can  en- 
courage or  accelerate  training  technology  to  provide  more  accessible,  more 
timely,  and  more  cost-effective  training  opportunities  for  all  Americans; 

(3)  mechanisms  for  the  Federal  Government  to  encourage  private  sector 
investment  in  the  development  of  high-quality  instructional  software  and 
wider  deployment  and  utilization  of.  technology-mediated  instruction  so 
that  all  Americans  may  take  advantage  of  the  oppununities  provided  by 
learning  technology;  and 

(4)  the  appropriate  Federal  Government  role  in  research  and  development 
for  learning  technologies  and  their  applications  in  order  to  develop  high- 
quality  training  and  education  opportunities  for  all  Americans; 

(b).an  analysis  of  options  for  helping  adult  Americans  finance  the  training 
and  post-secondary  education  needed  to  upgrade  skills  and  gain  new  knowl- 
edge. Options  for  financial  mechanisms  may  include  grants,  tax  incentives, 
low-interest  loans,  or  other  vehicles  to  make  training  and  post-secondary 
education  accessible  to  adults  throughout  their  lifetimes;  and 

(c)  advice  on  other  issues  regarding  emerging  technoiogies  in  government 
training  and  financing  training  and  post-secondary  education  for  adult  Ameri- 
cans as  specified  by  the  Assistants  to  the  President. 

Sec.  7.  Administration  of  the  Advisory  Committee,  (a)  To  the  extent  permitted 
by  law  and  subject  to  the  availability  of  appropriations,  the  Office  of  Person- 
nel Management  shall  provide  the  financial  and  administrative  support  for 
the  Committee. 

(b)  The  heads  of  Executive  agencies  shall,  to  the  extent  permitted  by 
law,  provide  to  the  Committee  such  information  as  it  may  require  for  the 
purpose  of  carrying  out  its  functions. 

(c)  The  Committee  Co-Chairs  may,  from  time  to  time,  invite  experts  to 
submit  information  to  the  Committee  and  may  form  subcommittees  or  work- 
ing groups  within  the  Committee  to  review  specific  issues. 

(d)  Members  of  the  Committee  shall  serve  without  compensation  but  shall 
be  allowed  travel  expenses,  including  per  diem  instead  of  subsistence,  as 
authorized  by  law  for  persons  serving  intermittently  in  the  Government 
service  (5  U.S.C.  5701-5707). 
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(e)  Notwithstanding  any  other  Executive  order,  the  functions  of  the  Presi- 
dent under  the  Federal  Advisory  Committee  Act,  as  amended,  that  are  appli- 
cable to  the  Committee,  except  that  of  reporting  to  the  Congress,  shall 
be  performed  by  the  Office  of  Personnel  Management  in  accordance  with 
guidelines  that  have  been  issued  by  the  Administrator  of  General  Services. 

(f)  The  Committee  shall  terminate  2  years  from  the  date  of  this  order 
unless  extended  by  the  President  prior  to  such  date. 

Sec.  8.  Definitions,  (a)  As  used  in  this  order,  the  terms  "agency,"  "employee," 
"Government,"  and  "training"  have  the  meaning  given  to  those  terms,  respec- 
tively, by  section  4101  of  title  5,  United  States  Code. 

(b)  The  term  "technology,"  means  any  equipment  or  interconnected  system 
or  subsystem  of  equipment  that  is  used  in  the  automatic  acquisition,  storage, 
manipulation,  management,  movement,  control,  display,  switching,  inter- 
change, transmission,  or  reception  of  data  or  information,  including  comput- 
ers, ancillary  equipment,  software,  firmware  and  similar  procedures,  services 
(including  support  services),  and  related  resources.  For  purposes  of  the 
preceding  sentence,  equipment  is  used  by  an  Executive  agency  if  the  equip- 
ment is  used  by  the  Executive  agency  directly  or  is  used  by  a  contractor 
under  a  contract  with  the  Executive  agency  that  requires  the  use  of  such 
equipment.  The  term  "technology"  does  not  include  any  equipment  that 
is  acquired  by  a  Federal  contractor  incidental  to  a  Federal  contract. 
Sec.  9.  Judicial  Review.  This  order  does  not  create  any  enforceable  rights 
against  the  United  States,  its  agencies,  its  officers,  or  any  person. 


{y^v<)XM<^^^^S\Kjj^^ 


(FR  Doc.  99-1185 
Filed  1-14-98;  9:10  am) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
January  12.  1999. 
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published:  1-14-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
DOD  contr^ors;  supplies 
arxj  serviies  order  form; 
instructioris  update; 
published:  1-15-99 
Para-aramid  fit)ers  arxf 

yarns;  punished  1-15-99 
Simplified  a|X)uisttion 
procedurels;  published  1- 
15-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Tennessee;  published  11- 
17-98 
FEDERAL 
COMMUNICAtlONS 
COMMISSION 
Common  carrfer  services: 
Federal-Stale  Joint  Board 
on  Universal  Service — 
Rural  health  care 
universal  service 
support  I  mecfianism; 
funding  year  change 
from  calendar  to  fiscal 
year  cycle;  published  1- 
15-99 
Television  broadcasting: 
Telecommumications  Act  of 
1996;  implementation — 
Digital  television  spectrum 
ancillary  or 

supplementary  use  by 
DTV  licensees;  fees; 
publish#d  12-16-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dr«g 
Administration 
Food  additive^: 
Adhesive  coatings  arx) 
componerits — 
Silver  chloride-coated 
titaniuni  dioxide; 
published  1-15-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  adk/isers: 


Advisers  between 
Commission  and  States; 
reallocation  of 
responsibilities;  and 
transactions  not  deemed 
assignments;  technical 
corrections;  published  1- 
15-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  putdished  12-31-98 
British  Aerospace;  published 
10-14-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
ProceAire  and  administration: 
Timely  mailing  treated  as 
timely  filing/electronic 
postmark;  published  1-15- 
9911 

RULES  GOING  INTO 
EFFECT  JANUARY  19, 
1999 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  arxJ 
children;  special 
supplemental  nutrition 
program — 

Healthy  Meals  for  Healthy 
Americans  Act,  Pro- 
Chikjren  Act,  etc.; 
nondiscretionary 
incorporated  provisions; 
published  11-18-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
published  1-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  gasoline 
program;  alternative 
analytical  test  mettxxjs 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
published  11-17-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  published  11-18- 
98 


Air  programs;  State  authority 

delegations: 

Arizona;  published  11-18-98 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Alaska;  published  11-18-98 

Washington;  published  11- 
19-98 
Hazardous  waste  program 

authorizations: 

Idaho;  published  10-21-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Experimental  radio  service 
mies;  published  11-19-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  data  interchange 
transactions;  evidence  of 
shipment;  published  12- 
18-98 

GOVERNMENT  ETHICS 
OFFICE 

Standards  of  ethical  conduct 
for  executive  branch 
employees;  published  12-18- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Monensin  and  tylosin; 
put)lished  1-19-99  n 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Di-tert-txjtyl-m-cresyl 
phosphonite 
condensation  product 
with  biphenyl;  putjiished 
1-19-99 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

St.  Andrew  beach  mouse; 
published  12-18-98 

LABOR  DEPARTMENT 

Nationwide  employment 
statistics  system;  election 
process  for  State  agency 
representatives  for 
consultations  with  Labor 
Department;  published  12- 
18-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Electronic  data  interchange 
transactions;  evidence  of 
shipment;  published  12- 
18-98 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  Direct — Canada 
Admail  sen/ice;  published 
1-19-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Bumper  standard;  temporary 
exemption;  published  1- 
19-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  by  1-19-99;  put)lished 
11-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Chikj  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Bloodwork  requirements; 
comments  due  by  1-19- 
99;  published  11-19-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

India  and  Pakistan;  exports 
and  reexports  of  items 
controlled  for  nuclear 
nonproliferation  and 
missile  technology; 
sanctions;  comments  due 
by  1-19-99;  published  11- 
19-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-19- 
99;  published  11-18-98 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Bottomfish  and  seanraunt 
groundfish;  comments 
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due  by  1-19-99; 
published  11-18-98 
Marine  mammals: 
Endangered  fish  or  wildlife — 
Cook  Inlet  beluga  whales; 
status  review; 
comments  due  by  1-19- 
99;  published  11-19-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  1-19- 
99;  published  11-20-98 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Management  and  operating 
contracts;  financial 
management  clauses; 
comments  due  by  1-19- 
99;  published  11-18-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards;  comments 
due  by  1-22-99; 
published  12-23-98 
Short-term  transportation 
services  regulation; 
comments  due  by  1-22- 
99;  published  10-16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Tennessee;  comments  due 

by  1-19-99;  published  12- 

18-98 
Air  quality  Implen^ntation 
plans;  approval  arxj 
promuigation;  various 
States: 
California;  comments  due  t>y 

1-20-99;  published  12-21- 

98 
Maine;  comments  due  by  1- 

19-99;  publistied  12-17-98 
Missouri;  comments  due  by 

1-21-99;  published  12-22- 

98 
New  Hampshire;  comments 

due  by  1-19-99;  published 

12-17-98 
South  Carolina;  comments 

due  by  1-19-99;  published 

12-18-98 
Tennessee;  comments  due 

by  1-21-99;  published  12- 

22-98 
Air  quality  planning  purposes; 
deisignation  of  areas: 
Massachusetts  et  al.; 

comments  due  by  1-19- 

99;  published  12-17-98 


Superfund  program: 
National  oil  and  hazardous 
substances  continency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-22-99;  published 
12-23-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Federal  regulatory  review; 
comments  due  t)y  1-19- 
99;  p(i>lished  11-18-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  and  television 
broadcasting: 

Broadcast  and  cable  EEO 
mles  arxj  policies; 
comments  due  by  1-19- 
99;  published  12-1-98 
Radio  services,  special: 
Mot)ile  satellite  services;  2 
GHz  spectrum  allocation; 
comments  due  t)y  1-19- 
99;  published  12-17-98 
Private  land  mobile 
services — 

700  MHz  band;  public 
safety  radio  spectrum; 
priority  access  sen/ice 
requirements;  comments 
due  by  1-19-99; 
published  1-7-99 
Radio  stations;  table  of 
assignements: 
Minnesota;  comments  due 
by  1-19-99;  published  12- 
14-98 
Radio  stations;  tat)le  of 
assignments: 

Louisiana;  comments  due  by 
1-19-99;  published  12-7- 
98 
FEDERAL  MARITIME 
COMMISSION 
Ocean  freight  forwarders, 
marine  terminal  operations, 
and  pa&senger  vessels: 
Marine  terminal  operator 
schedules;  comments  due 
by  1-19-99;  published  12- 
17-98 
Ocean  transportation 
intermediaries;  licensing, 
financial  responsibility 
requirements  and  general 
duties;  comments  due  by  1- 
21-99;  published  12-22-98 
Tariffs  arxJ  service  contracts: 
Camer  automated  tariff 
systems;  comments  due 
by  1-20-99;  published  12- 
21-98 
Service  contract  filings; 
comments  due  by  1-22- 
99;  published  12-23-98 
FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 


Lease  advertisements, 
multiple-Item  leases, 
renegotiations  and 
extensions  and  estimates 
of  official  fees  and  taxes; 
disclosures;  comments 
due  by  1-22-99;  published 
12-7-98 
Truth  in  lending  (Regulation 

Z): 

Calculation  of  payment 
schedules  involving 
private  mortgage 
insurance,  etc.;  comments 
due  by  1-22-99;  published 
12-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adhesive  coatings  and 
components— 
Dimethylpolysiloxane 
coatings;  comments  due 
by  1-22-99;  published 
12-23-98 
Food  for  human  consumption: 
Beverages- 
Fruit  and  vegetat)le  juices 
and  juice  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-19-99; 
published  12-17-98 
Human  drugs: 
Sunscreen  drug  products 
(OTC);  tentative  final 
mofX)graph;  enforcement 
policy;  comments  due  by 
1-20-99;  published  10-22- 
98 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Farm  operations  in  excess  of 
960  acres,  information 
requirements:  and  fonnerly 
excess  land  elig«t>ility  to 
receive  norvfull  cost 
irrigation  water;  comments 
due  by  1-19-99;  published 
11-18-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

sutHnissions: 

Virginia;  comments  due  by 
1-22-99;  published  12-23- 
98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  mles  and  procedures: 
Royalty  distribution  and  rate 
adjustment  proceedings; 


corKXx:t;  comments  due 
by  1-19-99;  published  12- 
18-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 

Cost-of-living  allowances 
(nonforeign  areas) 

l-iorx>lulu,  HI;  comments 
due  by  1-19-99; 
published  10-21-98 

Employment 

Firefighter  pay  and  training; 
comments  due  by  1-22- 
99;  published  11-23-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 

Louisiana;  comments  due  t>y 
1-19-99;  putJlished  11-18- 
98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Aircraft: 

Noise  standards — 

Propeller-driven  small 
airplanes;  comments 
due  by  1-19-99; 
published  11-18-98 

Ainworthiness  directives: 

Aiftxjs;  comments  due  t>y  1- 
19-99;  published  12-17-98 

Bell  Helicopter:  convnents 
due  by  1-22-99;  published 
11-23-98 

Bombardier;  comn)ents  due 
by  1-20-99;  published  12- 
21-98 

Cessna;  comments  due  by 
1-22-99;  published  12-3- 
98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
1-19-99;  published  11-19- 
98 

Class  B  airspace;  comments 
due  by  1-19-99;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operatiora: 

Truci<  size  and  weight — 

Nondivisible  load  or 
vehicle  definition 
modification  to  include 
marltv'-d  military 
vehicles;  comments  due 
by  1-19-99;  putilished 
11-20-98 


VI 
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TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Partnership!  returns  required 
on  magnetic  media; 
comments  due  by  1-21- 
99:  published  10-23-98 

TREASURY  DEPARTMENT 
Privacy  Act;  i^jlementation; 

comments  iue  by  1-22-99; 

published  12-23-98 
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policies  and  announcements.  It 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  985 

lOocket  No.  FV-99-©85-1  FR] 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Salable  Quantities  and 
Allotment  Percentages  for  the  1999- 
2000  Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  1999-2000 
marketing  year,  which  begins  on  Jime  1, 
1999.  This  rule  estabUshes  salable 
quantities  and  allotment  percentages  for 
Class  1  (Scotch)  spearmint  oil  of 
1,199,290  pounds  and  65  percent, 
respectively,  and  for  Class  3  (Native) 
spearmint  oil  of  1,125,755  poimds  and 
55  percent,  respectively.  The  Spearmint 
Oil  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order  for  spearmint  oil  produced  in  the 
Far  West,  recommended  this  rule  to 
avoid  extreme  fluctuations  in  suppUes 
and  prices,  and  to  help  maintain 
stability  in  the  spearmint  oil  market. 
EFFECTIVE  DATE:  June  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724;  Fax:  (503)  326-7440;  or  Anne  M. 
Dec,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  room  2525-S,  P.O.  Box 
96456.  Washington,  D.C.  20090-6456; 


telephone:  (202)  720-2491;  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
foUovdng  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  Part  985),  as  amended, 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  rule  estabUshes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1999- 
2000  marketing  year,  which  begins  on 
June  1, 1999.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  confUct  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  the  Committee  recommended 
the  salable  quantities  and  allotment 
percentages  for  the  1999-2000 
marketing  year  at  its  October  7, 1998, 
meeting.  With  6  members  in  favor,  1 
member  opposed,  and  1  member 
abstaining,  the  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  1  (Scotch) 
spearmint  oil  of  1,199,290  pounds  and 
65  percent,  respectively.  The  member  in 
opposition  favored  the  establishment  of 
a  lower  salable  quantity  and  allotment 
percentage.  With  6  members  in  favor 
and  2  members  abstaining,  the 
Committee  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Class  3  (Native) 
spearmint  oil  of  1,125,755  pounds  and 
55  percent,  respectively.  The  member 
abstaining  does  not  currently  produce 
Native  spearmint  oil.  The  chairman,  as 
is  traditional  with  this  Committee, 
abstained  on  both  the  Scotch  and  the 
Native  spearmint  oil  recommendations. 

This  final  rule  Umits  the  amount  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1999-2000  marketing  year, 
which  begins  on  June  1,  1999.  Salable 
quantities  and  allotment  percentages 
have  been  placed  into  effect  each  season 
since  the  order's  inception  in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  accounts  for 
approximately  65  percent  of  the  annual 
U.S.  production  of  Scotch  spearmint  oil 
and  approximately  90  percent  of  the 
aimual  U.S.  production  of  Native 
spearmint  oil. 
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When  the  oi  der  became  effective  in 
1980,  the  United  States  produced  nearly 
100  p)ercent  oithe  world's  supply  of 
Scotch  speanriint  oil,  of  which 
approximately  80  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  International  production 
characteristics  have  changed  in  recent 
years,  however,  with  foreign  Scotch 
spearmint  oil  production  contributing 
significantly  to  world  production. 
Although  still  la  leader  in  production, 
the  Far  West'sjmarket  share  has 
decreased  to  approximately  39  percent 
of  the  world  t(|tal.  Therefore,  the 
Committee's  recommendation  for 
Scotch  spearmint  oil  is  designed  to 
maintain  mark  et  stability  by  avoiding 
extreme  fluctu  ations  in  supplies  and 
prices,  and  wculd  help  the  industry 
remain  compe  itive  on  an  international 
level  by  poten  ially  regaining  some  of 
the  Far  West's  historical  share  of  the 
global  market.  The  Committee's 
recommendati  on  is  intended  to  foster 
market  stabilit  \/  so  that  the  Far  West's 
Scotch  spearmint  oil  market  share  will 
not  only  be  retained,  but  expanded  as 
well. 

The  order  hi  s  contributed  extensively 
to  the  stabiliza  tion  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  fri  )m  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  $3.00  pel  pound  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  stabihzed  between  $10.50 
and  $11.50  pet  pound  for  the  past  ten 
years.  The  avei'age  price  for  Native 
spearmint  oil  i^  1997  was  $11.00.  With 
approximately  90  percent  of  the  U.S. 
production  lodated  in  the  Far  West,  the 
method  of  caldulating  the  Native 
spearmint  oil  salable  quantity  and 
allotment  percpntage  primarily  utilizes 
information  oii  price  and  available 
supply  as  theyl  are  affected  by  the 
estimated  tradt  demand. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  199^2000  marketing  year  is 
based  upon  th0  Committee's 
recommendatijan  and  the  data  presented 
below. 

(1)  Class  1  (Scitch)  Spearmint  Oil 

(A)  Estimateid  carry-in  on  June  1, 
1999 — 598,929  pounds.  This  figure  is 
derived  by  subtracting  the  estimated 
1998-99  marketing  year  trade  demand 
of  900,000  pounds  from  the  revised 
1998-99  marketing  year  total  available 
supply  of  1.498,929  pounds. 

(o)  Estimate^  world  production  for 
the  1998-99  niarketing  year— 3,280,758 
pounds.  This  (gure  is  based  on 
information  thje  Committee  has 
compiled. 


(C)  Estimated  Far  West  production  for 
the  1998-99  marketing  year— 1,278,508 
pounds. 

(D)  Approximate  Feu-  West  percentage 
of  total  world  production  in  1998-99 — 
39  percent.  This  is  down  from  the  1980 
level  of  approximately  80  percent. 

(E)  Total  estimated  allotment  base  for 
the  1999-2000  marketing  year — 
1,845,061  pounds.  This  figure 
represents  a  one  percent  increase  over 
the  revised  1998-99  allotment  base. 

(F)  Recommended  1999-2000 
allotment  percentage — 65  percent.  This 
figure  is  based  upon  recommendations 
made  at  the  October  7,  1998,  meeting,  as 
well  as  at  the  five  Scotch  spearmint  oil 
production  area  meetings  held  during 
September. 

(G)  The  Committee's  computed  1999- 
2000  salable  quantity— 1,199,290 
poimds.  This  figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base.  ' 

(H)  Estimated  available  supply  for  the 
1999-2000  marketing  year— 1,798,219 
pounds.  This  figiu^e  is  derived  by  adding 
the  computed  salable  quantity  to  the 
estimated  June  1, 1999,  carry-in  voliune, 
and  represents  the  total  amount  of 
Scotch  spearmint  oil  that  could  be 
available  to  the  market  during  the  1999- 
2000  marketing  year. 

(I)  Estimated  trade  demand  for  Far 
West  Scotch  spearmint  oil  during  the 
1999-2000  marketing  year— 910,000 
pounds.  This  figiu-e  is  based  upon 
estimates  provided  to  the  Committee  by 
buyers  of  spearmint  oil. 

0)  Estimated  carry-out  on  June  1, 
2000 — 888,219  pounds.  This  figure  is 
the  difference  between  the  1999-2000 
estimated  trade  demand  and  the  1999- 
2000  estimated  available  supply. 

(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  Jime  1, 
1999 — 54,815  pounds.  This  figure  is  the 
difference  between  the  estimated  1998- 
99  marketing  year  trade  demand  of 
1,170,000  pounds  and  the  revised  1998- 
99  marketing  year  total  available  supply 
of  1,224,815  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1999-2000 
marketing  year — 1,155,000  pounds.  This 
figure  is  based  on  the  average  of  the 
three  most  recent  years'  sales  figiu^es 
and  input  from  spearmint  oil  buyers. 

(C)  Salable  quantity  required  from 
1999  production— 1,100,185  pounds. 
This  figure  is  the  difference  between  the 
estimated  1999-2000  marketing  year 
trade  demand  and  the  estimated  carry- 
in  on  June  1, 1999. 

(D)  Total  estimated  allotment  base  for 
the  1999-2000  marketing  year — 
2,046,828  pounds.  This  figiu« 


represents  a  one  percent  increase  over 
the  revised  1998-99  allotment  base. 

(E)  Computed  allotment  percentage — 
53.8  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 

(F)  Recommended  allotment 
percentage — 55  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage  and 
input  received  at  the  four  Native 
spearmint  oil  production  area  meetings 
held  during  September. 

(G)  The  Committee's  recommended 
salable  quantity — 1,125,755  pounds. 
This  figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  spearmint  oil 
which  handlers  may  purchase  from  or 
handle  on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

■The  Committee's  recommended 
Scotch  spearmint  oil  salable  quantity  of 
1,199,290  poimds  and  allotment 
percentage  of  65  percent  are  based  on 
the  Committee's  goal  of  maintaining 
market  stability  by  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thereby  helping  the  industry  remain 
competitive  on  the  international  level. 
The  Committee's  recommended  Native 
spearmint  oil  salable  quantity  of 
1,125,755  pounds  and  allotment 
percentage  of  55  percent  are  based  on 
anticipated  supply  and  trade  demand 
during  the  1999-2000  marketing  year. 
The  salable  quantities  are  not  expected 
to  cause  a  shortage  of  spearmint  oil 
supplies.  Any  unanticipated  or 
additional  market  demand  for  spearmint 
oil  which  may  develop  during  the 
marketing  year  can  be  satisfied  by  an 
increase  in  the  salable  quantities.  Both 
Scotch  and  Native  spearmint  oil 
producers  who  produce  more  than  their 
annual  allotments  during  the  1999-2000 
season  may  transfer  such  excess 
spearmint  oil  to  a  producer  with 
spearmint  oil  production  less  than  his 
or  her  annual  allotment  or  put  it  into  the 
reserve  pool. 

This  regulation  is  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  a  stable  market,  a  greater 
market  share,  and  possible  improved 
returns.  In  conjunction  with  the 
issuance  of  this  final  rule,  the 
Committee's  marketing  policy  statement 
for  the  1999-2000  marketing  year  has 


Federal  Register/ Vol.  64,  No.  11 /Tuesday,  January  19,  1999/Rules  and  Regulations 


2801 


been  reviewed  by  the  Department.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
regulations,  fully  meets  the  intent  of 
section  985.50  of  the  order.  During  its 
discussion  of  potential  1999-2000 
salable  quantities  and  allotment 
percentages,  the  Committee  considered: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Conformity  with  the  Department's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders"  has 
also  been  reviewed  and  confirmed. 

Ilie  establishment  of  these  salable 
quantities  and  allotment  percentages 
allows  for  anticipated  market  needs.  In 
determining  anticipated  market  needs, 
consideration  by  the  Committee  was 
given  to  historical  sales,  and  changes 
and  trends  in  production  and  demand. 
This  rule  also  provides  producers  with 
information  on  the  amount  of  spearmint 
oil  which  should  be  produced  for  next 
season  in  order  to  meet  anticipated 
market  demand. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  9  spearmint  oil  handlers 
subject  to  regulation  imder  the  order, 
and  approximately  124  producers  of 
Class  1  (Scotch)  spearmint  oil  and 
approximately  110  producers  of  Class  3 
(Native)  spearmint  oil  in  the  regulated 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 


121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  whose  annual  receipts 
are  less  than  $500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  9  handlers  regulated  by  the 
order  would  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
29  of  the  124  Scotch  spearmint  oil 
producers  euid  14  of  the  110  Native 
spearmint  oil  producers  would  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
fanning  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultural  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
normal  spearmint  oil  producing 
operation  would  have  enough  acreage 
for  rotation  such  that  the  total  acreage 
required  to  produce  the  crop  would  be 
about  one-third  spearmint  and  two- 
thirds  rotational  crops.  An  average 
spearmint  oil  producing  farm  would 
thus  have  to  have  considerably  more 
acreage  than  would  be  planted  to 
spearmint  dining  any  given  season.  To 
remain  economically  viable  with  the 
added  costs  associated  with  spearmint 
oil  production,  most  spearmint  oil 
producing  farms  would  fall  into  the 
SBA  category  of  large  businesses. 

This  final  rule  establishes  the  quantity 
of  spearmint  oil  produced  in  the  Far 
West,  by  class,  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1999-2000  marketing  year. 
The  Committee  recommended  this  rule 
for  the  purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
to  help  maintain  stability  in  the 
spearmint  oil  market.  This  action  is 
authorized  by  the  provisions  of  sections 
985.50,  985.51,  and  985.52  of  the  order. 

Small  spearmint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
aimual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 


more  seasons  of  poor  spearmint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 
meet  annual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  featxue  of  this  order 
has  small  entity  orientation. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  sp>earmint  oil  ranged 
from  $3.00  per  poimd  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  stabilized  between  $10.50 
and  $11.50  per  pound  for  the  past  ten 
years.  The  average  price  for  Native 
spearmint  oil  in  1997  was  $11.00. 

Alternatives  to  this  rule  were 
discussed  at  the  meeting  and  included 
not  regulating  the  handling  of  spearmint 
oil  during  the  1999-2000  marketing 
year,  and  recommending  either  higher 
or  lower  levels  for  the  salable  quantities 
and  allotment  percentages.  The 
Committee  reached  its  decision  to 
recommend  the  establishment  of  salable 
quantities  and  allotment  percentages  for 
both  classes  of  spearmint  oil  after 
careful  consideration  of  all  available 
information,  including:  (1)  The 
estimated  quantity  of  salable  oil  of  each 
class  held  by  producers  and  handlers; 
(2)  the  estimated  demand  for  each  class 
of  oil;  (3)  prospective  production  of 
each  class  of  oil;  (4)  total  of  allotment 
bases  of  each  class  of  oil  for  the  current 
marketing  year  and  the  estimated  total 
of  allotment  bases  of  each  class  for  the 
ensuing  marketing  year;  (5)  the  quantity 
of  reserve  oil,  by  class,  in  storage;  (6) 
producer  prices  of  oil,  including  prices 
for  each  class  of  oil;  and  (7)  general 
market  conditions  for  each  class  of  oil, 
including  whether  the  estimated  season 
average  price  to  producers  is  likely  to 
exceed  parity.  Based  on  its  review,  the 
Committee  believes  that  the  salable 
quantity  and  allotment  percentage  levels 
recommended  will  achieve  the 
objectives  sought. 

Without  any  regulations  in  effect,  the 
Committee  beUeves  the  industry  would 
return  to  the  pattern  of  cyclical  prices  of 
prior  years,  as  well  as  suffer  the 
potentially  price  depressing 
consequence  that  a  release  of  the  nearly 
1.3  million  pounds  of  spearmint  oil 
reserves  would  have  on  the  market. 
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According  to  the  Committee,  higher  or 
lower  salable  q|uantities  and  allotment 
percentages  would  not  achieve  the 
intended  goals  of  market  and  price 
stability,  with  Qiarket  share 
maintenance  aid  growth. 

Aimual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  t«quirements  have 
remained  the  s«me  for  each  year  of 
regulation.  Acoordingly,  this  action 
would  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  spearmint  oil 
producers  and  handlers.  All  reports  and 
forms  associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
imnecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  rule. 

Finally,  the  Committee's  meeting  was 
widely  publicised  throughout  the 
spearmint  oil  iiidustry  and  all  interested 
persons  were  ii|vited  to  attend  and 
participate  on  all  issues.  Interested 
{persons  are  also  invited  to  submit 
information  onjthe  regulatory  and 
informational  itn pacts  of  this  action  on 
small  businesses. 

A  proposed  rule  was  published  in  the 
Federal  Registor  (63  FR  63804)  on 
November  17,  |998.  A  30-day  comment 
period  was  provided  to  allow  interested 
persons  the  opportunity  to  respond  to 
the  proposal,  including  any  regvilatory 
and  informational  impacts  of  this  action 
on  small  businesses.  Copies  of  this  rule 
were  faxed  and  mailed  to  the  Committee 
office,  which  in(  turn  notified  Committee 
members  and  s|>eannint  oil  producers 
and  handlers  of  the  proposed  action.  In 
addition,  the  Committee's  meetings 
were  widely  pu^slicized  throughout  the 
spearmint  oil  iiidustry  and  all  interested 
persons  were  injvited  to  attend  and 
participate  on  all  issues.  A  copy  of  the 
proposal  was  al^o  made  available  on  the 
Internet  by  the  p.S.  Government 
Printing  Office.  No  comments  were 
received.  Accordingly,  no  changes  are 
made  to  the  rulf  as  proposed. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  thp  Committee  and  other 
available  infon^ation,  it  is  hereby  found 
that  this  rule,  ai  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  A<^. 

List  of  Subjects  lin  7  CFR  Part  985 

Marketing  agieements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  Sbearmint  oil. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  985.218  is  added  to  read 
as  follows: 

(Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.] 

§  985.21 8    Salable  quantities  and  allotment 
percentages— 1999-2000  nrarlceting  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  Jime  1, 1999,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  1,199,290  pounds  and  an 
allotment  percentage  of  65  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  1,125,755  pounds  and  an 
allotment  percentage  of  55  percent. 

Dated:  January  12, 1999. 

Robert  C  Keeney, 

Deputy  Administrator,  Fniit  and  Vegetable 
Programs. 

[FR  Doc.  99-1133  Filed  1-15-99:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1464 
RIN  0560-AF  52 

Tot>acco— Importer  Assessments 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts, 
without  change,  the  proposed  rule 
published  in  the  Federal  Register  on 
September  29, 1998  (63  FR  51864).  The 
rule  amends  the  definition  of  "de 
minimis  special  entries"  in  the  tobacco 
program  regulations  which  applies  to 
the  collection  of  the  "budget  deficit" 
and  "no-net-cost"  assessments  on 
certain  kinds  of  imported  tobacco.  The 
current  definition  of  "de  minimis 
special  entries"  exempts  entries  of 
immanufactured  imported  tobacco  of 
five  (5)  kilograms  or  less  if  certain 
conditions  are  met.  This  rule  raises  the 
maximum  allowable  exempt  weight  to 
100  kilograms,  thereby  saving 
administrative  costs  without 


compromising  the  purpose  of  the 
exemption. 

EFFECTIVE  DATE:  February  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  McCarty,  USDA/FSA/TPD/STOP 
0514,  1400  Independence  Avenue,  SW, 
Washington  DC  20250-0514,  telephone 
(202)720-6389,  E-mail 
DMCCARTY@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  xmder  Executive 
Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  reqvtires  intergovernmental 
consultation  vdth  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983).  This  rule 
contains  no  Federal  mandates  under  the 
regulatory  provisions  of  Title  n  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  for  State,  local,  and  Uibal 
governments  or  the  private  sector.  Thus 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  are  not 
retroactive  and  preempt  State  laws  to 
the  extent  that  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  legal  action  is  brought 
regarding  determinations  made  under 
provisions  of  7  CFR  1464,  the 
administrative  appeal  provisions  set 
forth  at  7  CFR  780,  and  those  of  7  CFR 
11,  must  be  exhausted. 
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Paperwork  Reduction  Act 

The  Federal  Register  information 
collection  notice  was  published  in  the 
proposed  rule  on  September  29, 1998 
(63  FR  51864).  A  revised  information 
collections  package  was  submitted  to 
the  Office  of  Management  and  Budget 
and  approved  under  0MB  control 
number  0560-0148. 

Discussion  of  Comments 

Five  comments,  all  in  favor  of  the 
proposed  change,  were  received  from 
tobacco  importers  and  brokers  in 
response  to  the  proposed  rule  which 
was  published  in  the  Federal  Register  at 
63  FR  51864  (September  29, 1998). 
There  were  no  unfavorable  comments. 
Accordingly,  for  the  reasons  given  when 
the  proposed  rule  was  published,  it  has 
been  determined  to  adopt  the  proposed 
rule  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  1464. 

Imports,  Loan  programs — agriculture. 
Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  1464  is  amended  as 
follows: 

PART  1464— TOBACCO  [AmendecQ 

1.  The  authority  citation  for  7  CFR 
1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1441. 1445, 
1445-1  and  1445-2;  15  U.S.C.  714b,  714c. 

2.  Section  1464.101(b)  is  amended  by 
revising  the  definition  of  "de  minimis 
special  entries"  to  read  as  follows: 

§1464.101    Definitions. 

•  «        *        *      -  • 

(b)  Terms.  •  •  • 

De  minimis  special  entries.  Imports  of 
unmanufactured  tobacco  when  the  total 
importation  at  any  time  or  on  any  date 
is  100  kilograms  or  less  and  such 
tobacco  is  imported  segregated  from 
other  tobacco  for  use  as  samples,  for 
research,  or  other  use  approved  by  the 
Director. 

•  •        •        •        « 

Signed  at  Washington,  DC,  on  January  11, 
1999. 

Keith  KeUy. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  99-1134  Filed  1-15-99;  8:45  am] 
BILUNG  CODE  3410-06-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Chapter  III 
[Docket  No.  97-068N] 

Beef  Products  Contaminated  With 
Escherichia  Coti  0157:H7 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Policy  on  beef  products 
contaminated  with  E.  coli  Ol57:H7. 

SUMMARY:  In  1994,  the  Food  Safety  and 
Inspection  Service  (FSIS)  notified  the 
public  that  raw  ground  beef  products 
contaminated  with  the  pathogen 
Escherichia  coli  Ol57:H7  are 
adulterated  under  the  Federal  Meat 
Inspection  Act  unless  the  ground  beef  is 
further  processed  to  destroy  this 
pathogen.  FSIS  is  publishing  this  notice 
to  provide  the  public  with  information 
about  its  policy  regarding  beef  products 
contaminated  with  Escherichia  coli 
0157:H7  and  to  afford  the  public  an 
opportunity  to  submit  comments  and 
recommendations  relevant  to  the 
Agency's  policy,  and  any  regulatory 
requirements  that  may  be  appropriate  to 
prevent  the  distribution  of  beef  products 
adulterated  with  this  pathogen. 
DATES:  Comments  must  be  received  by 
March  22, 1999. 

ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk,  Docket  No.  97-068N,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  office 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Regulations  and 
Inspection  Methods,  Food  Safety  and 
Inspection  Service,  Washington,  DC 
20250-3700;  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Food  Safety  and  Inspection 
Service  (FSIS)  administers  a  regulatory 
program  under  the  Federal  Meat 
hispection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.)  to  protect  the  health  and  welfare  of 
consimiers  by  preventing  the 
distribution  of  meat  and  meat  food 
products  that  are  imwholesome, 
adulterated,  or  misbranded.  This  notice 
explains  the  Agency's  policy  governing 
beef  products  that  contain  the  pathogen 


Escherichia  co7i  Ol57:H7  (£.  coli 
Ol57:H7).  Interested  parties  are 
encouraged  to  submit  their  views, 
relevant  information,  and  suggestions 
regarding  this  policy  or  any  regulatory 
requirements  that  the  commenters 
believe  may  be  appropriate  to  prevent 
the  distribution  of  products 
contaminated  with  E.  coli  Ol57:H7. 

Beef  Products  of  Concern 

In  1994,  FSIS  notified  the  public  that 
raw  groimd  beef  products  contaminated 
with  E.  coli  0157:H7  are  adulterated 
within  the  meaning  of  the  FMIA  imless 
the  ground  beef  is  further  processed  to 
destroy  this  pathogen.  Exposvu-e  to  E. 
coli  Ol57:H7  has  been  linked  with 
serious,  life-threatening  human  illnesses 
(hemorrhagic  colitis  and  hemolytic 
uremic  syndrome).  Raw  ground  beef 
products  present  a  significant  public 
health  risk  because  they  are  frequently 
consumed  after  preparation  (e.g., 
cooking  hamburger  to  a  rare  or  medium 
rare  state)  that  does  not  destroy  E.  coli 
Ol57:H7  organisms  that  have  been 
introduced  below  the  product's  surface 
by  chopping  or  grinding  (e.g.,  ground 
tteef,  veal  patties,  and  beef  pattie  mix). 

The  public  health  risk  presented  by 
beef  products  contaminated  with  E.  coli 
Ol57:H7  is  not  limited,  however,  to  raw 
ground  beef  products.  Given  the  low 
infectious  dose  off.  coli  0157:H7 
associated  with  foodbome  disease 
outbreaks  and  the  very  severe 
consequences  of  an  E.  coli  Ol57:H7 
infection,  the  Agency  believes  that  the 
status  under  the  FMIA  of  beef  products 
contaminated  with  E.  coli  Ol57:H7  must 
depend  on  whether  there  is  adequate 
assurance  that  subsequent  handling  of 
the  product  will  result  in  food  that  is 
not  contaminated  when  consumed. 

In  evaluating  the  public  health  risk 
presented  by  E.  coli  Ol57:H7- 
contaminated  beef  products,  FSIS  has 
carefully  considered  the  deliberations  of 
the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  and  its  Meat  and  Poultry 
Subcommittee.  Last  year,  the  Food  and 
Drug  Administration  (FDA)  requested 
recommendations,  for  use  in  the  1999 
edition  of  its  Food  Code,  on  appropriate 
cooking  temperatiu^s  for,  among  other 
foods,  intact  beef  steaks  for  the  control 
of  vegetative  enteric  pathogens.  In 
discussing  intact  product,  the 
Committee  stated  that: 

Due  to  a  low  probability  of  pathogenic 
bacteria  being  present  in  or  migrating  from 
\he  external  surface  to  the  interior  of  beef 
muscle,  cuts  of  intact  muscle  (steaks)  should 
be  safe  if  the  external  surfaces  are  exposed 
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to  temperatures 
color  change.  In 
surfaces  must 
a  complete  sear 


s  ifTicient  to  effect  a  cooked 
addition,  the  cut  (exposed) 
additional  heat  to  effect 
the  cut  surfaces.  .  .  . 


recMve  i 


ai  :ross  I 


The  Committee 
Beefsteak" 
this  conclusion 
muscle(s)  that 
mechanically 
reconstructed 
current  Food 
1-201. 10(B)(4ll) 


's  definition  of  "Intact 
lim  ited  the  applicability  of 
to  "[a]  cut  of  whole 
not  been  injected, 
tdnderized,  or 
'  For  purposes  of  FDA's 
(1997,  Subpart 
"injected"  means: 


C<  de  I 


manipulating  a  VfcAT 
toxigenic  microoi  ;an 
from  its  surface  tc 
tenderizing  with 
injecting  the  ME/jT 
which  may  be  reff  rred 
"pinning,"  or 


so  that  infectious  or 
isms  may  be  introduced 
its  interior  through 
( leep  penetration  or 
such  as  with  juices 
to  as  "injecting," 
pumping."* 


sti  tch 


FSIS  believes 


that  in  evaluating  beef 


products  contaminated  with  E.  coli 
0157:H7,  intact  cuts  of  muscle  that  are 
to  be  distribute<  for  consumption  as 
intact  cuts  should  be  distinguished  from 
non-intact  products,  as  well  as  from 
intact  cuts  of  mliscle  that  are  to  be 
further  processe  d  into  non-intact 
product  prior  to  distribution  for 
consumption.  Ii.tact  beef  cuts  of  muscle 
include  steaks,  i  oasts,  and  other  intact 
cuts  [e.g.,  briskets,  stew  beef,  and  beef 
"cubes  for  stew,"  ^  as  well  as  thin-sliced 
strips  of  beef  foi  stir-frying)  in  which 
the  meat  interior  remains  protected  from 
pathogens  mign  iting  below  the  exterior 
surface). 

Non-intact  be  sf  products  include  beef 
that  has  been  in  ected  with  solutions, 
mechanically  te  iderized  by  needling, 
cubing,*  French  ing,  or  pounding 
devices,  or  reconstructed  into  formed 
entrees  (e.g.,  be«  f  that  has  been  scored 
to  incorporate  a  marinade,  beef  that  has 
a  solution  of  pre  teolytic  enzymes 
applied  to  or  in;  BCted  into  the  cut  of 
meat,  or  a  formed  and  shaped  product 
such  as  beef  gyrjs).  Pathogens  may  be 
introduced  belo  iv  the  siu-face  of  these 
products  as  a  rei  lult  of  the  processes  by 
which  they  are  made.  In  addition,  non- 
intact  beef  prodi  icts  include  those  beef 
products  in  whi  :h  pathogens  may  be 
introduced  belo  v  the  surface  by  a 
comminution  pijocess  such  as  chopping, 
grinding,  flakinj ,  or  mincing  (e.g.,  fresh 
veal  sausage  anc  fabricated  beef  steak). 


M(at 


!19<7 
FSIS 


'  The  NACMCF-a 
Subcommittee  on 
viewing  in  the  FSIS 

'A  copy  of  the 
for  viewing  in  the 
an  electronic  versior 
through  the  FSIS  we  i 
www.fsis.usda.gov 

'  The  phrase 
meat  hand-cut  into  i 

♦The  term  "cubini 
process  of  flattening 
cutlet  size  products 


"cub<  s 


d  spted  minutes  of  the 

and  Poultry  are  available  for 
I  locket  room. 

FDA  Food  Code  is  available 
docket  room.  In  addition, 
of  the  Code  is  linked  on  line 
page  located  at  http:// 


for  stew"  generally  refers  to 
iform  squares. 
'■  generally  refers  to  the 
md  knitting  together  meat  into 
I  ly  means  of  a  machine. 


Intact  cuts  of  beef  that  are  to  be 
further  processed  into  non-intact  cuts 
prior  to  distribution  for  consumption 
must  be  treated  in  the  same  manner  as 
non-intact  cuts  of  beef,  since  pathogens 
may  be  introduced  below  the  surface  of 
these  products  when  they  are  fiuther 
processed  into  non-intact  products. 
Manufacturing  trimmings  [i.e.,  pieces  of 
meat  remaining  after  steaks,  roasts,  and 
other  intact  cuts  are  removed)  are  an 
example  of  this  type  of  product. 
Although  manufacturing  trimmings  may 
be  intact,  they  are  generally  further 
processed  into  non-intact  products. 

The  Agency  believes  that  with  the 
exception  of  beef  products  that  are 
intact  cuts  of  muscle  that  are  to  be 
distributed  for  consumption  as  intact 
cuts,  an  E.  co/i  Ol57:H7-contaminated 
beef  product  must  not  be  distributed 
until  it  has  been  processed  into  a  ready- 
to-eat  product — i.e.,  a  food  product  that 
may  be  consumed  safely  without  any 
further  cooking  or  other  preparation. 
Otherwise,  such  products  [i.e.,  non- 
intact  products  and  intact  cuts  of 
muscle  that  are  to  be  fiuther  processed 
into  non-intact  products  prior  to 
distribution  for  consiunption)  must  be 
deemed  adulterated.  Intact  steaks  and 
roasts  and  other  intact  cuts  of  muscle 
with  surface  contamination  are 
customarily  cooked  in  a  manner  that 
ensures  that  these  products  are  not 
contaminated  with  E.  co/iOl57:H7 
when  consiuned.  Consequently,  such 
intact  products  that  are  to  be  distributed 
for  consiunption  as  intact  cuts  are  not 
deemed  adulterated. 

E.  coli  Ol57:H7  Sampling  and  Testing 
Program 

FSIS  currently  samples  and  tests 
various  raw  ground  beef  products 
(including  veal  products)  for  E.  coli 
Ol57:H7.5  The  program  sampling  is 
done  at  inspected  establishments  and 
retail  stores.  The  Agency  has  limited  the 
sampling  and  testing  program  to  beef 
products  because  foodborne  illness  from 
E.  coli  Ol57:H7  has  not  been  associated, 
to  date,  with  other  types  of  livestock  or 
poultry  subject  to  federal  inspection. 

The  sampling  and  testing  program 
does  not  cover  intermediate  products, 
such  as  beef  derived  from  advanced 
meat/bone  separation  machinery  and 
recovery  systems,  since  these  products 
are  generally  further  processed  to 
formulate  products  such  as  hamburger, 
but  they  are  not  themselves  distributed 
to  consumers.  Additionally,  the 


'  For  the  Agency's  current  sampling  and  testing 
program  instructions,  see  FSIS  Directive  10,010.1, 
Microbiological  Testing  Program  for  Escherichia 
coli  Ol57:H7  in  Raw  Ground  Beef,  February  1, 
1998.  A  copy  of  this  document  is  available  for 
viewing  in  the  FSIS  docket  room. 


sampling  and  testing  program  does  not 
cover  multi-ingredient  products  that 
contain  beef,  as  well  as  other  livestock 
or  poultry  ingredients  (e.g.,  sausage  that 
contains  both  fresh  beef  and  pork). 

If  FSIS  confirms  the  presence  of  E. 
coli  Ol57:H7ina  raw  ground  beef 
product  sampled  in  the  sampUng  and 
testing  program,  it  takes  regulatory 
action  (coordinating  with  State  officials 
for  products  found  at  retail).  The  action 
taken  by  FSIS  is  based  on  the  facts  of 
the  particular  case  (e.g.,  the  quantity  of 
product  that  the  sample  represents; 
whether  the  product  is  associated  with 
an  outbreak  of  foodborne  illness),  but  in 
all  cases  it  reflects  the  Agency's 
determination  that,  unless  further 
processed  in  a  manner  that  destroys  this 
pathogen  (e.g.,  into  ready-to-eat  beef 
patties),  the  product  involved  that  is 
contaminated  with  E.  coli  Ol57:H7  is 
adulterated. 

At  this  time,  FSIS  is  not  expanding  its 
sampling  and  testing  program  to  include 
all  types  of  non-intact  beef  products  or 
intact  cuts  of  muscle  that  are  to  be 
further  processed  into  non-intact 
products  prior  to  distribution.  The 
Agency  may  reconsider  its  sampling  and 
testing  program,  as  well  as  the  scope  of 
products  deemed  adulterated,  in 
response  to  any  comments  received  on 
the  Agency's  position  regarding 
application  of  the  FMIA's  adulteration 
standards. 

Other  FSIS  Activities 

FSIS's  effort  to  reduce  the  risk  of 
foodborne  illness  associated  with  beef 
products  has  included  development  of  a 
guidance  document  to  assist  processors 
of  ground  beef  in  developing  procedures 
to  minimize  the  risk  of  £.  coli  Ol57:H7, 
and  other  pathogens,  in  their  products. 
Draft  Agency  guidance,  along  with 
materials  developed  by  two  trade 
associations,  was  made  available  to  the 
public  and  was  the  subject  of  an  April 
22,  1998,  public  meeting  (63  FR  13618, 
March  20, 1998).6  The  Agency  has 
reviewed  the  comments  received  on  the 
draft  materials  and  is  publishing  a 
notice  of  the  availability  of  the  revised 
guidance  in  this  issue  of  the  Federal 
Register. 

FSIS  is  participating  in  a  risk 
assessment  regarding  E.  coli  0157:H7.  A 
public  meeting  regarding  the  risk 
assessment  was  announced  in  an  earlier 


*  Copies  of  the  comments  received  on  the 
guidance  document  (Docket  «98-004N),  along  with 
the  transcript  of  the  public  meeting  and  the  draft 
guidance  document  are  available  for  viewing  in  the 
FSIS  docket  room.  In  addition,  an  electronic  version 
of  the  FSIS  and  industry  guidance  documents  are 
available  on  line  through  the  FSIS  web  page  located 
at  http://www.fsis.usda.gov  (see  the  link  for  HACCP 
guidance  documents). 
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Federal  Register  notice  and  was  held  on 
October  28, 1998  (63  FR  4432.  August 
18, 1998)/ 

FSIS  is  now  reviewing  its  regulations 
to  determine  what  changes  the  Agency 
should  make  to  increase  consumer 
protection  against  meat  and  poultry 
products  adulterated  with  E.  coli 
Ol57:H7,  or  other  pathogens.  Therefore, 
FSIS  is  soUciting  input  from  the  public 
about  regulatory  requirements  that  may 
be  appropriate  to  prevent  the 
distribution  of  products  adulterated 
with  E.  coli  Ol57:H7.  Any  changes  that 
the  Agency  would  make  in  the 
regulations  would  have  to  be  consistent 
with  the  Agency's  view  expressed  in 
this  notice  that  beef  products,  other  than 
surface-contaminated  intact  cuts  that  are 
to  be  distributed  for  consimiption  as 
intact  products,  that  contain  E.  coli 
Ol57:H7  are  adulterated  imless 
conditions  of  transportation  and  other 
handling  ensure  that  they  will  not  be 
distributed  until  they  have  been 
processed  into  ready-to-eat  products. 

Because  FDA  has  amended  its 
regulations  to  permit  the  use  of  ionizing 
radiation  for  refrigerated  or  frozen 
uncooked  meat,  meat  byproducts,  and 
certain  meat  food  products  to  control 
foodbome  pathogens  (62  FR  64107, 
December  3, 1997),  FSIS  is  preparing  a 
proposed  rule  on  procedural  and 
labeling  requirements  for  irradiated 
products.  Iiiterested  persons  will  have 
the  opportimity,  in  that  rulemaking,  to 
submit  comments  to  the  Agency  on 
irradiation  treatment  of  E.  coli  0157:H7- 
contaminated  products  as  an  option  for 
effectively  eliminating  this  one  specific 
pathogen. 

Done  at  Washington,  DC,  on  January  13, 
1999. 

Thomas  J.  Billy, 
Administrator. 
(FR  Doc.  99-1123  Filed  1-15-99;  8:45  am] 

BILUNG  CODE  3410-OM-P 


'Copies  of  the  comments  received  on  the  risk 
assessment  process  (Docket  «9&-037N),  the 
transcript  of  the  risk  assessment  public  meeting, 
and  a  preliminary  scoping  document  are  available 
for  viewing  in  the  FSIS  docket  room.  In  addition, 
an  electronic  version  of  the  preliminary  scoping 
document  is  available  on  line  through  the  FSIS  web 
page  located  at  http://www.fsis.usda.gov  (see  the 
link  for  the  Office  of  Public  Health  and  Science,  E. 
coli  risk). 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Parts  563, 563b 

[No.  99-1] 

RIN  1550-AA72 

Capital  Distributions 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
revising  its  capital  distribution 
regulation.  Today's  rule  updates, 
simplifies,  and  streamlines  this 
regulation  to  reflect  OTS's 
implementation  of  the  system  of  prompt 
corrective  action  (PCA)  established 
under  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  The  final  rule  also  conforms 
OTS's  capital  distribution  requirements 
more  closely  to  those  of  the  other 
banking  agencies. 

EFFECTIVE  DATE:  April  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  O'Connell,  III,  Project 
Manager,  (202)  906-5694;  Evelyne 
Bonhomme,  Counsel  (Banking  and 
Finance),  (202)  906-7052;  Karen 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street 
NW.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  7, 1998.  the  OTS 
published  a  proposed  rule  adding  a  new 
subpart  E  to  part  563  to  govern  capital 
distributions  by  savings  associations. ' 
The  proposal  was  intended  to  update, 
simplify,  and  streamline  the  existing 
capital  distribution  rule  to  reflect  OTS's 
implementation  of  the  system  of  prompt 
corrective  action  (PCA)  established 
under  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  Consistent  with  section  303  of 
the  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA),  the  proposed  rule  was  also 
designed  to  conform  the  OTS  capital 
distribution  regulation  to  the  rules  of 
the  other  banking  agencies,  to  the  extent 
possible. 


■  63  FR  1044  (]an.  7.  1998). 


n.  Summary  of  Comments  and 
Description  of  Final  Rule 

A.  General  Discussion  of  the  Comments 

The  public  comment  period  on  the 
proposed  rule  closed  on  March  9, 1998. 
Four  commenters  responded:  one 
federal  savings  bank,  one  savings  and 
loan  holding  company,  one  law  firm 
representing  a  federal  savings  bank,  and 
one  trade  association.  Two  commenters 
supported  the  proposed  rule  with 
certain  modifications  and  clarifications. 
One  commenter,  the  savings  and  loan 
holding  company,  opposed  the 
proposed  changes.  Another  commenter 
addressed  coverage  of  capital 
distributions  by  operating  subsidiaries. 
The  issues  raised  by  the  commenters  are 
addressed  in  the  section-by-section 
analysis  below. 

B.  Section-by-Section  Analysis 

Proposed  §  563.140— What  Does  this 
Subpart  Cover? 

Section  563.140  of  the  proposed  rule 
described  the  scope  of  the  regulation. 
Proposed  subpart  E  would  apply  to  all 
capital  distributions  by  savings 
associations.  The  OTS  specifically 
requested  comment  on  whether  the 
capital  distribution  rule  should  also 
apply  to  capital  distributions  by 
operating  subsidiaries  of  savings 
associations.  This  issue  is  addressed 
below  under  §  563.141. 

Proposed  §563.141— What  is  a  Capital 
Distribution? 

Proposed  §  563.141  defined  the  term 
"capital  distribution"  as  a  distribution 
of  cash  or  other  property  to  a  savings 
association's  owners,  made  on  account 
of  their  ownership.  The  proposed 
definition,  at  §  563.141(a),  excluded 
dividends  consisting  only  of  a  savings 
association's  shares  or  rights  to 
purchase  shares,  and  excluded 
payments  that  a  mutual  savings 
association  is  required  to  make  under 
the  terms  of  a  deposit  instrument. 

Capital  distributions  would  also 
include  a  savings  association's  payment 
to  repurchase,  redeem,  retire,  or 
otherwise  acquire  any  of  its  shares  or 
other  ownership  interests,  any  payment 
to  repurchase,  redeem,  or  otherwise 
acquire  debt  instruments  included  in 
total  capital,  and  any  extension  of  credit 
to  finance  an  affiliate's  acquisition  of 
those  shares  or  interests.  Proposed 
§  563.141(b).  Additionally,  a  capital 
distribution  would  include  any  direct  or 
indirect  payment  of  cash  or  other 
property  to  owners  or  affiliates  made  in 
connection  with  a  corporate 
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the  OTS  or  the  : 
Insurance  Corp^ 
determines,  by  i 
in  substance  a 
Two  commer 


restructuring.  Proposed  §  563.141(c). 
Finally,  proposed  §  563.141(d)  included 
as  a  capital  distribution,  any  transaction 

Federal  Deposit 

Iration  (FDIC) 

|>rder  or  regulation,  to  be 

istribution  of  capital. 

kers  addressed  this 
proposed  definition.  Both  responded  to 
OTS's  request  Wr  comment  on  whether 
the  final  rule,  like  OTS's  existing 
regulation,  should  state  that  a  capital 
distribution  includes  other  distributions 
charged  against  ihe  capital  accoimts  of 
an  association.  See  current 
§  563.134{a)(l)(fii).  Both  commenters 
agreed  with  the  DTS's  initial  conclusion 
that  all  distributions  described  by  this 
section  would  be  covered  under  other 
provisions  of  thp  proposed  definition  of 
capital  distribution. 2  The  OTS,  however, 
has  decided  to  retain  this  provision 
based  on  its  review  of  a  related  issue 
regarding  distril  lutions  by  operating 
subsidiaries. 

In  the  preambue  to  the  proposed  rule, 
the  OTS  specifically  requested  comment 
on  whether  the  capital  distribution  rule 
should  apply  to  [capital  distributions 
made  by  operating  subsidiaries  of 
savings  associations.  One  conunenter 
argued  that  the  (pplication  of  the  rule 
to  operating  subsidiaries  would  make  it 
more  difficult  far  institutions  to  raise 
capital  at  favora  jle  pricing  for  the 
operating  subsic  iary.  The  commenter 
also  noted  that,  n  certain  instances, 
distributions  by  an  operating  subsidiary 
would  have  no  impact  on  the  capital 
accounts  of  savi  igs  associations. 
The  final  rule  does  not  apply  to 
capital  distribut  ons  by  wholly-owned 
operating  subsic  iaries.  Rather,  the  OTS 
believes  that  its  capital  distribution  rule 
should  apply  only  when  a  distribution 
by  an  operating  subsidiary  (or  any  other 
subordinate  organization)  is  made  to 
minority  shareholders  and  consequently 
affects  the  capitAl  accounts  of  an 
association.  Generally,  for  reporting 
purposes,  the  accounts  of  a  majority- 
owned  subsidia^  are  consolidated  with 
those  of  the  parent  savings  association. 
For  regulatory  capital  purposes,  where 
the  consolidated  subsidiary  is  not 
wholly  owned,  the  balance  sheet 
account  "minori  ty  interests  in  the 
equity  accounts  of  subsidiaries  that  are 
fully  consolidatrd"  may  be  included  in 
Tier  1  capital  an  d  total  capital  if  certain 
conditions  are  n  et.'  Distributions  by 
such  consolidate  d  subsidiaries  to 
shareholders  other  than  the  savings 
association  reduce  the  cited  balance 
sheet  account  ard,  therefore,  reduce 
regulatory  capita  1.  Accordingly,  final 


;  Ift  16 


^63FR1044.  at 
'12CFR567.5(a)(ll(Ui). 


§  563.141(d)  states  that  a  capital 
distribution  includes  any  distribution 
charged  against  the  capital  accoimts  of 
an  association.  For  example,  any 
distribution  by  a  subsidiary,  as  defined 
under  the  capital  rules  at  12  CFR  567.1, 
falls  under  this  subsection  if  the 
distribution  reduces  the  savings 
association's  regulatory  capital.  To 
ensure  that  this  application  of  the 
regulation  does  not  impose  undue 
regulatory  burdens  that  are  not  justified 
by  safety  and  soundness  considerations, 
these  distributions  are  not  considered 
capital  distributions  under  the  final  rule 
if  the  savings  association  wrill  be  well 
capitalized  following  the  distribution.* 

Proposed  §  563.142— What  Other 
Definitions  Apply  to  this  Subpart? 

Proposed  §  563.142  included  other 
definitions  of  terms  used  in  Subpart  E, 
including  "affiliate,"  "capital,"  "net 
income,"  "retained  net  income,"  and 
"shares."  No  commenter  addressed  this 
section. 

The  final  rule  amends  the  definition 
of  affiliate.  The  proposed  rule  defined 
affiliate  as  any  company  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  another  company.  The  term 
"affiliate"  is  used  twice  in  the  final 
definition  of  capital  distribution.  See 
§  563.141  (b)  and  (c),  which  provide  that 
a  capital  distribution  includes  any 
direct  payment  of  cash  or  property  to 
owners  or  affiliates  made  in  connection 
with  a  corporate  restructuring  and 
includes  any  extension  of  credit  to 
finance  an  affiliate's  acquisition  of  the 
savings  association's  shares  or 
owmership  interests.  The  OTS  does  not 
believe  that  direct  payments  of  cash  or 
property  or  extensions  of  credit  to  a 
subsidiary  that  is  controlled  by  the  thrift 
should  be  considered  to  be  a  capital 
distribution.  The  definition  of  "affiliate" 
at  12  CFR  563.41(b)  generally  excludes 
a  thrift's  subsidiaries.  The  OTS  beheves 
that  this  definition  is  better  suited  to  the 
capital  distribution  rule  and  has 
amended  the  final  rule  accordingly.' 
This  change  will  also  promote  the  use 
of  consistent  and  uniform  definitions  in 
OTS  regulations. 

Prpposed  §  563.143— Must  I  File  With 
the  OTS? 

The  current  OTS  capital  distribution 
regulation  requires  all  savings 


*  Of  course.  OTS  may,  nonetheless,  determine 
that  such  a  distribution  is,  in  substance,  a 
distribution  of  capital  under  final  §  563.141(e). 

'The  proposed  definition  of  "afRliate"  was  based 
on  the  Federal  Deposit  Insurance  Act  definition. 
See  12  U.S.C.  1813(w).  However,  since  the  PCA 
capital  distribution  restrictions  do  not  use  this  term, 
the  OTS  is  not  required  to  apply  this  definition  in 
its  rule. 


associations  to  file  a  notice  or  an 
application  for  approval  before  making 
any  capital  distribution.*  The  OTS 
proposed  to  amend  existing  procedures 
to  exempt  certain  savings  associations 
from  filing  with  the  OTS. 

Proposed  §  563.143(a)  described  when 
a  savings  association  must  file  an 
application  and  obtain  prior  OTS 
approval  of  a  proposed  capital 
distribution.  Under  this  proposed 
section,  a  savings  association  would  be 
required  to  file  an  application  if  the 
association  is  not  eligible  for  expedited 
treatment  under  OTS's  application 
processing  rules  at  12  CFR  516.3(a),  or 
the  total  amount  of  all  capital 
distributions,  including  the  proposed 
capital  distribution,  for  the  applicable 
calendar  year  would  exceed  an  amount 
equal  to  the  savings  association's  net 
income  for  that  year  to  date  plus  the 
savings  association's  retained  net 
income  for  the  preceding  two  years  (the 
"retained  net  income  standard"). 

Proposed  §  563.143(b)  described  when 
a  savings  association  must  file  a  notice 
of  a  proposed  capital  distribution. 
Under  the  proposed  rule,  a  savings 
association  would  be  required  to  file  a 
notice  whenever  an  application  would 
not  be  required  under  §  563.143(a)  and: 
(1)  The  savings  association  will  not  be 
at  least  adequately  capitalized  following 
the  capital  distribution;  (2)  The  capital 
distribution  would  reduce  the  amount 
of,  or  retire  any  part  of  the  savings 
association's  common  or  preferred 
stock,  or  retire  any  part  of  debt 
instruments  such  as  notes  or  debentures 
included  in  capital  under  part  567;  (3) 
The  proposed  distribution  would  violate 
a  prohibition  contained  in  any 
applicable  statute,  regulation,  or 
agreement  between  the  savings 
association  and  the  OTS  (or  the  FDIC), 
or  a  condition  imposed  on  the  savings 
association  in  an  OTS-approved 
application  or  notice;  or  (4)  The  savings 
association  is  a  subsidiary  of  a  savings 
and  loan  holding  company. 

If  neither  the  savings  association  nor 
the  proposed  capital  distribution  met 
any  of  the  criteria  listed  in  §  563.143  (a) 
or  (b),  the  savings  association  would  not 
be  required  to  file  a  notice  or  an 
application  before  making  a 
distribution.  See  proposed  §  563.143(c). 

Two  commenters  addressed  the 
proposed  retained  net  income  standard. 
One  commenter  claimed  that  this 
standard  is  too  stringent  because  it 
would  require  applications  fi-om  savings 
associations  that  have  a  large  amount  of 
capital,  but  low  retained  earnings  in  the 
years  preceding  the  capital  distribution. 
Another  commenter  suggested  a 


*  12  CFR  563.134  (b)  and  (c). 
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different  standard  which  would  require 
an  application  whenever  a  capital 
distribution  exceeded  the  association's 
net  income  for  the  year  plus  an  amount 
equal  to  the  greater  of  the  retained  net 
income  for  the  preceding  two  years  or 
the  amount  of  available  capital  above 
the  well  capitalized  level.  The 
commenter  asserted  that  this  change 
would  provide  additional  flexibility 
because  it  would  permit  associations 
with  strong  capital  positions  to  provide 
dividend  distributions  or  other  types  of 
capital  distributions  through  all  phases 
of  the  economic  and  business  cycle. 

The  final  rule  continues  to  require  an 
application  whenever  a  proposed 
capital  distribution  exceeds  the  retained 
net  income  standard.  This  standard  is 
based  on  similar  requirements  currently 
imposed  on  national  banks  and  state 
member  banks.  Under  12  U.S.C.  60  and 
12  CFR  5.64  (1998).  a  national  bank  may 
not  declare  a  dividend  if  the  total 
amount  of  all  dividends  (common  and 
preferred),  including  the  proposed 
dividend,  declared  by  the  national  bank 
in  any  calendar  year  exceeds  the  total  of 
the  national  bank's  retained  net  income 
of  that  year  to  date,  combined  with  its 
retained  net  income  of  the  preceding 
two  years,  imless  the  dividend  is 
approved  by  the  CX:C.  The  Federal 
Reserve  System  regulation  at  12  CFR 
208.19(b)(1998)  imposes  a  similar 
requirement  on  state  member  banks. 
Adoption  of  the  net  income  standard 
will  bring  the  OTS  capital  distribution 
regulation  into  greater  uniformity  with 
these  other  banking  agencies  and  is, 
thus,  consistent  with  section  303  of  the 
CDRIA. 

One  commenter  feared  that  the  OTS 
would  use  the  retained  net  income 
standard  as  a  benchmark  for  approving 
capital  distributions.  The  final  rule  does 
not  prohibit  capital  distributions  in 
excess  of  this  uniform  retained  net 
income  standard,  but  rather  merely 
subjects  these  distributions  to  greater 
regulatory  scrutiny  through  the 
application  process.  Under  the  final 
rule,  the  OTS  may  disapprove  or  deny 
a  capital  distribution  if  it  raises  safety 
and  soimdness  concerns.  The  OTS  will 
make  this  determination  on  a  case-by- 
case  basis.  It  has  not  proposed,  and  will 
not  use,  the  retained  net  income 
standard  as  a  proxy  for  a  safety  and 
soundness  review. 

One  commenter  recommended  that  an 
application  and  prior  OTS  approval 
should  be  required  whenever  an 
institution  would  not  be  at  least 
adequately  capitalized  following  the 
distribution  and  whenever  a  proposed 
distribution  would  violate  a  statute  or 
regulation,  an  agreement  with  the  OTS 
or  the  FDIC,  or  a  condition  in  an  OTS- 


approved  application.  OTS  agrees  that  a 
notice  procedure  is  not  appropriate 
imder  these  circumstances.  Where  a 
savings  association  would  not  be 
adequately  capitalized  following  a 
distribution  or  where  a  distribution 
would  violate  an  apphcable  statute, 
regulation,  agreement  or  condition,  OTS 
must  have  a  sufficient  opportunity  to 
review  the  specific  facts  and 
circumstances  and  to  affirmatively 
determine  whether  a  proposed 
distribution  should,  nonetheless,  be 
permitted.''  To  ensure  that  OTS  is 
permitted  to  fully  and  adequately  make 
these  determinations,  the  final  rule  has 
been  revised  to  require  an  application 
under  these  circimistances. 

One  commenter,  a  savings  and  loan 
holding  company,  asserted  that  the 
proposed  regulation  inappropriately 
exempts  many  adequately  capitalized 
institutions  firom  any  advance  notice  or 
application.  The  commenter  argued  that 
the  proposed  rule  does  not  provide  a 
sufficient  cushion  against  losses,  could 
pose  an  unjustifiable  risk  to  the 
insurance  fund,  and  would  not  permit 
the  OTS  to  consider  trends  within  the 
institution  and  the  long-term 
consequences  of  disbiusal  of  capital. 

The  OTS  has  modified  the  final 
§  563.143(b)  to  require  a  notice  when  an 
institution  would  not  be  well 
capitalized  followdng  the  distribution. 
Such  advance  notice  will  provide  the 
OTS  with  the  opportimity  to  consider 
whether  a  proposed  distribution  by  an 
adequately  capitalized  institution  raises 
safety  and  soundness  concerns.  Such 
safety  and  soundness  concerns  may 
arise,  for  example,  where  the  amoimt  of 
capital  held  by  an  adequately 
capitalized  institution  following  a 
distribution  would  be  insufficient  to 
offset  other  factors,  such  as  high  risk 
activities  conducted  by  the  institution. 

The  proposed  and  final  rule  require  a 
notice  or  application  whenever  the 
savings  association  is  a  subsidiary  of  a 
savings  and  loan  holding  company.  This 
provision  implements  12  U.S.C. 
1467a(0,  which  requires  such  savings 


'For  example,  the  PCA  statute  provides  that  OTS 
may  permit  certain  repurchases,  redemptions, 
retirements  or  other  acquisitions  of  shares  or  other 
ownership  interests  notwithstanding  the  general 
prohibition  on  distributions  by  inadequately 
capitalized  institutions.  To  do  so,  however,  OTS 
must  have  an  opportunity  to  consult  with  FDIC  and 
must  review  the  circumstances  to  determine 
whether  it  should  permit  the  capital  distribution 
under  the  statutory  exemption  authority.  I.e.,  the 
OTS  must  determine  that  the  proposed  transaction 
will  be  made  in  connection  with  the  issuance  of 
additional  shares  or  obligations  of  the  institution  in 
at  least  an  equivalent  amount,  and  that  the 
proposed  distribution  will  reduce  the  institution's 
financial  obligations  or  otherwise  improve  the 
institution's  financial  position.  12  U.S.C. 
18310(d)(1)(B). 


associations  to  notify  OTS  at  least  30 
days  before  the  proposed  declaration  of 
any  dividend.  Two  commenters 
objected  to  this  provision,  but 
recognized  its  statutory  basis. 

Proposed  §  563. 1 44— How  Do  I  File  With 
the  OTS? 

Proposed  §  563.144  prescribed  the 
procedures  for  filing  of  capital 
distribution  notices  or  applications  with 
the  OTS.  Proposed  §  563.144(c)  would 
permit  a  savings  association  to  file 
schedules  of  proposed  capital 
distributions  over  a  specified  i>eriod  not 
to  exceed  12  months.  One  commenter 
urged  the  OTS  to  clarify  that  if  the 
agency  objects  to  one  or  more  capital 
distributions  in  the  proposed  schedule, 
the  savings  association  would  not  be 
required  to  refile  a  notice  or  application 
for  the  other  capital  distributions  on  the 
schedule.  Section  563.146  has  been 
revised  to  specifically  state  that  the  OTS 
may  disapprove  a  notice  or  deny  an 
application  "in  whole  or  in  part." 
Accordingly,  under  the  final  rule,  the 
savings  association  would  not  be 
required  to  refile  its  application  or 
notice  for  the  approved  distributions  on 
the  schedule. 

Proposed  §  563. 1 45 — May  I  Combine  my 
Notice  or  Application  With  Other 
Notices  or  Applications? 

Proposed  §  563.145  would  allow  a 
savings  association  to  combine  a  capital 
distribution  notice  or  application  with 
any  related  notice  or  application  filed 
with  the  OTS. 

One  commenter  objected  to  combined 
filings,  particularly  combined  filings  by 
a  less  than  well  capitalized  association. 
When  a  savings  association  combines  a 
capital  distribution  notice  or  application 
with  another  filing,  it  must  include  all 
relevant  information  necessary  to 
support  each  request.  The  OTS  will 
review  each  request  under  the 
applicable  review  standards  for  that 
request.  Since  combined  filings  will  not 
affect  the  OTS's  review  of  requests,  but 
may  reduce  the  regulatory  burden  of 
filing  separate  applications,  the  final 
rule  continues  to  permit  these  filings. 

Another  commenter  argued  that  the 
reference  to  "related"  notices  or 
applications  was  vague  and  urged  the 
OTS  to  permit  combined  filings  without 
restrictions.  As  noted  above,  OTS  policy 
is  to  minimize  burden,  including 
paperwork  burdens  associated  with 
applications  and  notices,  whenever 
possible.  The  final  rule  has  been 
clarified  to  state  that  a  savings 
association  may  combine  fihngs  when 
the  proposed  capital  distribution  is  a 
part  of,  or  proposed  in  connection  with. 


2808  Federal  Register/ Vol.  64,  No.  11 /Tuesday,  January  19,  1999/Rules  and  Regulations 


any  other  transaction  requiring  a  notice 
or  application  tinder  OTS  regulations. 

Proposed  § 563il46—Win  the  OTS 
Permit  my  Capital  Distribution? 

Proposed  §  5e3.146  set  forth  the 
standards  unddr  which  the  OTS  would 
disapprove  a  notice  or  deny  an 
application  fore  capital  distribution. 
Under  proposed  §  563.146.  the  OTS 
could  deny  a  capital  distribution  if  the 
savings  associaiion  would  be 
undercapitahzad  following  the 
distribution  and  the  distribution  did  not 
fall  within  the  itatutory  exemption  at  12 
U.S.C.  1831o(d|(l)(B).  This  statutory 
exception  pemjits  the  OTS,  in 
consultation  with  the  FDIC,  to  approve 
an  undercapitalized  institution's 
repurchase,  redemption,  retirement  or 
acquisition  of  spares  or  ownership 
interests.  To  ba  exempt,  however,  the 
distribution  miist  be  made  in 
connection  with  the  issuance  of 
additional  shares  in  at  least  an 
equivalent  amount,  and  must  either 
reduce  the  institution's  financial 
obligations  or  otherwise  improve  its 
financial  condiiion. 

One  commenter  urged  the  OTS  to 
authorize  the  u^  of  the  statutory 
exception  if  tha  distribution  would 
improve  the  sayings  association's 
capital  position,  even  though  the 
savings  association  would  not  become 
adequately  capitalized  as  a  result  of  the 
distribution.  Pijovided  all  other  statutory 
conditions  for  exemption  are  met,  the 
statutory  prerequisite  that  a  capital 
distribution  must  "otherwise  improve 
the  institution'!  financial  condition" 
does  not,  on  itsj  face,  require  that  the 
association  be  adequately  capitalized 
following  the  tijansaction.  In  exercising 
its  discretion  u^der  the  statute,  the  OTS 
may  consider  t]  us  factor.  The  OTS, 
however,  will  iiake  the  decision  to 
grant  or  deny  a  i  exemption  on  a  case- 
by-case  basis. 

The  OTS  has  made  a  minor  change  to 
§  563.146  to  clarify  that  the  OTS  wall 
review  all  notices  and  applications 
under  the  review  procedures  in  12  CFR 
516,  subpart  A.  In  light  of  this  clarifying 
change,  the  OT  S  has  also  revised  the 
application  anq  notice  content 
requirements  a|  §  563.144(a)  to  delete 
the  uimecessarV  cross-reference  to 
application  rev  ew  standards  at 
§  516.3(b). 

Conditions  Imj^sed  in  Written 
Agreements 

Existing  §  56^. 134(e)(2)  and  (3) 
address  the  im]  lact  of  the  capital 
distribution  ml  b  on  more  stringent  and 
less  stringent  p  'ovisions  or  conditions 
imposed  in  wri  ten  agreements  between 
a  savings  assoc  ation  and  the  OTS,  or 


imposed  on  a  savings  association  in  an 
OTS-approved  application  or  notice. 
Specifically,  existing  §  563.134(e)(2) 
states  that  the  capital  distribution  rule 
supersedes  less  stringent  agreements 
and  conditions  of  approved 
applications.  Under  existing 
§  563.134(e)(3),  a  savings  association  is 
subject  to  agreements  and  approval 
conditions  that  are  more  stringent  than 
the  capital  distribution  rule.^ 

One  commenter  argued  that  these 
provisions  would  be  helpful  in 
determining  when  a  proposed 
distribution  would  violate  a  prohibition 
contained  in  an  agreement  between  the 
savings  association  and  the  OTS  (or  the 
FDIC),  or  a  condition  in  an  OTS- 
approved  application.  See  final 
§  563.143(a)(4),  which  requires  an 
application  under  these  circumstances. 
The  OTS,  however,  believes  that 
§  563.134(e)(2)  and  (3)  do  not  provide 
significant  useful  guidance  in 
interpreting  the  regulation.  Moreover, 
because  these  paragraphs  have  only  a 
limited  applicability,  they  have  not  been 
included  in  the  final  rule. 

III.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

IV.  Regulatory  Flexibility  Act 

Piu^uant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposed  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  conforms  the 
capital  distribution  regulation  to 
standards  already  in  place  for  all 
depository  institutions,  including 
savings  associations,  as  a  result  of  PCA 
and  makes  other  revisions  designed  to 
lower  paperwork  and  other  burdens  on 
savings  associations. 

V.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 


"The  savings  association  may  file  a  written  notice 
with  the  OTS  requesting  relief  from  the  application 
of  the  more  stringent  condition  or  agreement.  See 
12  CTH  563.134(e)(3). 


an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OTS  has  determined  that  the  final 
rule  will  not  result  in  expenditures  by 
state,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  As  discussed  in  the  preamble,  the 
final  rule  merely  conforms  the  capital 
distribution  regulation  to  standards 
already  in  place  for  all  depository 
institutions  as  a  result  of  PCA  and 
makes  other  revisions  designed  to  lower 
paperwork  and  other  burdens  on 
savings  associations.  Accordingly,  this 
rulemaking  is  not  subject  to  section  202 
of  the  Unfunded  Mandates  Act. 

VI.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  and  approved  by 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  OMB  Control  No.  1550- 
0059.  Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1550-0059), 
Washington,  D.C.  20503,  with  copies  to 
the  Regulations  &  Legislation  Division 
(1550-0059),  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  D.C.  20552. 

The  information  collection 
requirements  contained  in  this  rule  are 
found  in  12  CFR  563.143-563.146.  The 
OTS  requires  this  information  for  the 
proper  supervision  of  capital 
distributions  by  savings  associations. 
The  Ukely  respondents/recordkeepers 
are  savings  associations. 

Respondents/recordkeepers  are  not 
required  to  respond  to  the  collections  of 
information  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

List  of  Subjects 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations.  Securities,  Security  bonds. 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements,  Savings  associations, 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  chapter  V,  title  12 
of  the  Code  of  Federal  Regulations  as  set 
forth  below. 

PART  563— OPERATIONS 

1 .  The  authority  citation  for  part  563 
is  revised  to  read  as  follows: 
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Authority:  12  U.S.C.  375b,  1462, 1462a, 
1463,  1464. 1467a,  1468,  1817, 1820. 1828. 
18310.  3806;  42  U.S.C.  4106. 

§563.134    [Removed] 

2.  Section  563.134  is  removed. 

3.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Capital  Distributions 

563.140  What  does  this  subpart  cover? 

563.141  What  is  a  capital  distribution? 

563.142  What  other  definitions  apply  to 
this  subpart? 

563.143  Must  I  file  with  the  OTS? 

563.144  How  do  I  file  with  the  OTS? 

563.145  May  I  combine  my  notice  or 
application  with  other  notices  or 
applications? 

563.146  Will  the  OTS  permit  my  capital 
distribution? 

Subpart  E— Capital  Distributions 

§  563.1 40    What  does  this  subpart  cover? 

This  subpart  applies  to  all  capital 
distributions  by  a  savings  association 
("you"). 

§  563.141    What  is  a  capital  distribution? 
A  capital  distribution  is: 
(a)  A  distribution  of  cash  or  other 

property  to  your  owners  made  on 

account  of  their  ownership,  but 

excludes: 
(1)  Any  dividend  consisting  only  of 

your  shares  or  rights  to  purchase  your 

shares;  or 

(a)  Application  required. 


(2)  If  you  are  a  mutual  savings 
association,  any  payment  that  you  are 
required  to  make  under  the  terms  of  a 
deposit  instrument  and  any  other 
amount  paid  on  deposits  that  the  OTS 
determines  is  not  a  distribution  for  the 
purposes  of  this  section; 

(b)  Yoiu'  payment  to  repurchase, 
redeem,  retire  or  otherwise  acquire  any 
of  your  shares  or  other  ownership 
interests,  any  payment  to  repurchase, 
redeem,  retire,  or  otherwise  acquire  debt 
instnunents  included  in  your  total 
capital  imder  §  567.5  of  this  chapter, 
and  any  extension  of  credit  to  finance 
an  afHliate's  acquisition  of  yoiu*  shares 
or  interests; 

(c)  Any  direct  or  indirect  payment  of 
cash  or  other  property  to  owners  or 
affiliates  made  in  connection  with  a 
corporate  restructuring.  This  includes 
your  payment  of  cash  or  property  to 
shareholders  of  another  association  or  to 
shareholders  of  its  holding  company  to 
acquire  ownership  in  that  association, 
other  than  by  a  distribution  of  shares; 

(d)  Any  other  distribution  charged 
against  your  capital  accounts  if  you 
would  not  be  well  capitalized,  as  set 
forth  in  §  565.4(b)(1)  of  this  chapter, 
following  the  distribution;  and 

(e)  Any  transaction  that  the  OTS  or 
the  Corporation  determines,  by  order  or 
regulation,  to  be  in  substance  a 
distribution  of  capital. 


§  563.1 42    What  other  definitions  apply  to 
this  subpart? 

The  following  definitions  apply  to 
this  subpart: 

Affiliate  means  an  affiliate,  as  defined 
under  §  563.41(b)  of  this  part. 

Capital  means  total  capital,  as  defined 
imder  §  567.5(c)  of  this  chapter. 

Net  income  means  your  net  income 
computed  in  accordance  with  generally 
accepted  accounting  principles. 

Retained  net  income  means  your  net 
income  for  a  specified  period  less  total 
capital  distributions  declared  in  that 
period. 

Shares  means  common  and  preferred 
stock,  and  any  options,  warrants,  or 
other  rights  for  the  acquisition  of  such 
stock.  The  term  "share"  also  includes 
convertible  securities  upon  their 
conversion  into  common  or  preferred 
stock.  The  term  does  not  include 
convertible  debt  securities  prior  to  their 
conversion  into  common  or  preferred 
stock  or  other  securities  that  are  not 
equity  securities  at  the  time  of  a  capital 
distribution. 

§563.143    Must  I  file  with  the  OTS? 

Whether  and  what  you  must  file  with 
the  OTS  depends  on  whether  you  and 
your  proposed  capital  distribution  fall 
within  certain  criteria. 


If: 


Then  you: 


(1)  You  are  not  eligible  for  expedited  treatment  under  §  516.3(a)  of  this  chapter Must  file  an  application  with  the  OTS. 


(2)  The  total  amount  of  all  of  your  capital  distributions  (including  the  proposed    Must  file  an  application  with  the  OTS. 
capital  distribution)  for  the  applicable  calendar  year  exceeds  your  net  income  for 
that  year  to  date  plus  your  retained  net  income  for  the  preceding  two  years. 


(3)  You  would  not  be  at  least  adequately  capitalized,  as  set  forth  in  §  565.4(b)(2)  of    Must  file  an  application  with  the  OTS. 
this  chapter,  following  the  distribution. 


(4)  Your  proposed  capital  distribution  would  violate  a  prohibition  contained  in  any     Must  file  an  application  with  the  OTS. 
applicable  statute,  regulation,  or  agreement  between  you  and  the  OTS  (or  the  Cor- 
poration), or  violate  a  condiUon  imposed  on  you  in  an  OTS-approved  application  or 
notice. 


(b)  Notice  required. 


If  you  are  not  required  to  file  an  application  under  paragraph  (a)  of  this  section,  but: 


Then  you: 


(1)  You  would  not  be  well  capitalized,  as  set  forth  under  §  565.4(b)(1),  following  the    Must  file  a  notice  with  the  OTS. 
distribution. 


(2)  Your  proposed  capital  distribution  would  reduce  the  amount  of  or  retire  any    Must  file  a  notice  with  the  OTS. 
part  of  your  common  or  preferred  stock  or  retire  any  part  of  debt  instruments  such 
as  notes  or  debentures  included  in  capital  under  part  567  of  this  chapter  (other  than 
regular  payments  required  under  a  debt  instrument  approved  under  §563.81). 


(3)  You  are  a  subsidiary  of  a  savings  and  loan  holding  company  Must  file  a  notice  with  the  OTS. 
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(c)  No  prioi  •  notice  required. 
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If  neither  yot  nor  your  proposed  capital  distribution  meet  any  of  the  criteria  listed    Then  you  do  not  need  to  file  a  notice  or  an  appli- 
in  paragraphs  (a)  and  (b)  of  this  section.  cation  with  the  OTS  before  making  a  capital  dis- 

tribution. 


§  563. 1 44    Ho^  do  I  file  with  the  OTS? 

(a)  Content.,.  Your  notice  or 
application  must: 

(1)  Be  in  narrative  form. 

(2)  Include  all  relevant  information 
concerning  the  proposed  capital 
distribution,  including  the  amount, 
timing,  and  tjipe  of  distribution. 

(3)  Demons  rate  compliance  with 
§563.146. 

(b)  Schedul  is.  Your  notice  or 
application  m  ly  include  a  schedule 
proposing  capital  distributions  over  a 
specified  period,  not  to  exceed  12 
months.  I 

(c)  Timing.  You  must  file  yoiu-  notice 
or  apphcationjat  least  30  days  before  the 
proposed  decllaration  of  dividend  or 
approval  of  the  proposed  capital 
distribution  by  your  board  of  directors. 

§  563. 1 45    May  I  combine  my  notice  or 
application  with  other  notices  or 
applications? 

You  may  copibine  the  notice  or 
application  required  under  §  563.143 
with  any  othef  notice  or  application,  if 
the  capital  distribution  is  a  part  of,  or  is 
proposed  in  connection  with,  another 
transaction  re<|uLring  a  notice  or 
application  uiider  this  chapter.  If  you 
submit  a  commned  filing,  you  must: 

(a)  State  that  the  related  notice  or 
application  is  intended  to  serve  as  a 
notice  or  application  under  this  subpart; 
and  J 

(b)  Submit  tie  notice  or  appUcation  in 
a  timely  manner. 

§  563.1 46    Will  the  OTS  permit  my  capital 
distribution? 


The  OTS  will  review  yoiu-  notice  or 
application  under  the  review 
procedures  in  12  CFR  part  516,  subpart 
A.  The  OTS  may  disapprove  your  notice 
or  deny  your  application  filed  imder 
§  563.143.  in  whole  or  in  part,  if  the 
OTS  makes  any  of  the  following 
determinations. 

(a)  You  will  p%  undercapitahzed, 
significantly  undercapitalized,  or 
critically  undercapitalized  as  set  forth  in 
§  565.4(b)  of  this  chapter,  following  the 
capital  distribution.  If  so,  the  OTS  will 
determine  if  ydiu  capital  distribution  is 
permitted  und^r  12  U.S.C. 
1831o(d){l)(B)^ 

(b)  Yoiu"  proposed  capital  distribution 
raises  safety  or  soundness  concerns. 

(c)  Your  proposed  capital  distribution 
violates  a  prohibition  contained  in  any 
statute,  regulation,  agreement  between 


you  and  the  OTS  (or  the  Corporation), 
or  a  condition  imposed  on  you  in  an 
OTS-approved  application  or  notice.  If 
so,  the  OTS  will  determine  whether  it 
may  permit  your  capital  distribution 
notwithstanding  the  prohibition  or 
condition. 

PART  563l>— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

4.  The  authority  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464,  1467a,  2901;  15  U.S.C.  78c,  781,  78m, 
78n, 78w. 

§563b.3    [Aniended] 

5.  Section  563b.3(g)(2)  is  amended  by 
removing  the  phrase  "§  563.134",  and 
by  adding  in  lieu  thereof  the  phrase 
"§§563.140-563.146". 

Dated:  January  8, 1999. 

By  the  Office  of  Thrift  Supervision. 
EUen  Seidman, 
Director. 

IFR  Doc.  99-1040  Filed  1-15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  98-SW-24-AD;  Amendment 
39-10989;  AO  98-12-3q 

RIN212a-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  Model 
MD-900  IHelicopters 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-12-30  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
McDonnell  Douglas  Helicopter  Systems 
(MDHS)  Model  MD-900  heUcopters  by 
individual  letters.  This  AD  requires 
inspecting  the  main  rotor  upper  hub 
assembly  (hub  assembly)  for  cracks,  and 
if  a  crack  is  found,  replacing  the  hub 
assembly.  The  AD  also  requires 
verifying  attachment  nut  torque  values 


and  a  repetitive  inspection  at  intervals 
not  to  exceed  150  hours  time-in-service. 
This  amendment  is  prompted  by  the 
discovery  of  cracks  in  6  main  rotor 
upper  hub  assembUes.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  hub  assembly,  loss  of  drive  to  the 
main  rotor,  and  subsequent  loss  of 
control  of  the  heUcopter. 
DATES:  Effective  February  3,  1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  98-12-30,  issued  on 
June  4, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  22, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-24- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
DiLibero,  Aerospace  Engineer,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Blvd.,  Lakewood, 
CaUfomia  90712,  telephone  (562)  627- 
5231,  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On  June  4. 
1998,  the  FAA  issued  priority  letter  AD 
98-12-30,  applicable  to  MDHS  Model 
MD-900  helicopters,  which  requires 
inspecting  the  hub  assembly,  part 
number  900R2 101 006-101  or -103,  for 
cracks,  and  if  a  crack  is  foimd,  replacing 
the  hub  assembly.  The  AD  also  requires 
verifying  attachment  nut  torque  values 
and  a  repetitive  inspection  at  intervals 
not  to  exceed  150  hours  time-in-service. 
That  action  was  prompted  by  the 
discovery  of  cracks  in  6  hub  assemblies. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  hub  assembly, 
loss  of  drive  to  the  main  rotor,  and 
subsequent  loss  of  control  of  the 
hehcopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
MDHS  Model  MD-900  helicopters  of 
the  same  type  design,  the  FAA  issued 
priority  letter  AD  98-12-30  to  prevent 
failure  of  the  hub  assembly,  loss  of  drive 
to  the  main  rotor,  and  subsequent  loss 
of  control  of  the  helicopter.  The  AD 
requires  inspecting  the  hub  assembly, 
part  number  900R2101006-101  or  -103, 
for  cracks,  and  if  a  crack  is  foimd, 
replacing  the  hub  assembly.  The  AD 
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also  requires  verifying  attachment  nut 
torque  values  and  a  repetitive 
inspection  at  intervals  not  to  exceed  150 
hours  time-in-service.  Due  to  the 
criticality  of  the  hub  assembly,  the  short 
compliance  time  is  required.  The 
previously  described  unsafe  condition 
can  adversely  affect  the  controllability 
of  the  helicopter  and  this  AD  must  be 
issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  pubUc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  Jime  4, 1998  to  all 
known  U.S.  owners  and  operators  of 
MDHS  Model  MD-900  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  to  make  it  effective  to  all 
persons. 

The  FAA  estimates  that  26  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  14 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$21,610  per  helicopter.  Based  on  these 
figvues,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$583,700  to  accomplish  the  required 
actions  and  replace  the  hub  assemblies 
on  all  the  fleet,  if  necessary. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  vmtten  data,  views,  or 
argimients  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwrise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-12-30    McDonnell  Douglas 

Helicopter  Systems:  Amendment  39- 
10989.  Docket  No.  98-SW-24-AD. 
Applicability:  Model  MD-900  helicopters, 
with  main  rotor  upper  hub  assembly  (hub 
assembly),  part  number  (P/N)  900R210100&- 
101  or  -103,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hub  assembly, 
loss  of  drive  to  the  main  rotor  assembly,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  a  hub  assembly  that  has 
accumulated  300  or  more  hours  time-in- 
service  (TIS),  accomplish  the  inspection 
procedures  in  paragraph  (b)  of  this  AD  before 
further  flight.  For  a  hub  assembly  that  has 
accumulated  less  than  300  hours  TIS, 
accomplish  the  inspection  procedures  in 
paragraph  (b)  of  this  AD  within  the  next  25 
hours  TIS. 

(b)  Inspect  and  reassemble  the  hub 
assembly  as  follows: 

(1)  If  present,  remove  sealant  from  the 
drive  plate  attachment  to  the  main  rotor 
assembly. 

(2)  Using  an  indelible  marker,  number  the 
main  rotor  drive  plate  attachment  fastener 
torque  sequence  on  the  drive  plate  (Figure  1). 

BILUNG  CODE  4910-13-U 
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1.  MAIN  ROTOR  DRIVE  PLATE  ATTACHMENT 
HARDWARE  TORQUE  SEQUENCE. 

2.  NUMBERING  MAY  START  AT  ANY  HOLE. 

3.  TORQUE  NUTS  TO  1/2  TOTAL  TORQUE, 
THEN  FULL  TORQUE. 


BiLUNG  COOe  4910  -IS-C 


AREA  AROUND  BOLT  HOLES  TO  BE 
INSPECTED  FOR  CRACKING  (10  PL). 


VIEW  LOOKING  DOWN  AT  TOP 
OF  MAIN  ROTOR  UPPER  HUB 
WFTH  DRIVE  PLATE  REMOVED. 


DRIVE  PLATE  ATTACH  BOLTS  (10  PL) 


Figure  1.  Main  Rotor  Upper  Hub  Assembly  Inspection. 


Federal  Register/ Vol.  64,  No.  11 /Tuesday.  January  19,  1999 /Rules  and  Regulations  2813 


(3)  Remove  the  main  rotor  drive  plate 
assembly  (drive  plate  assembly)  and  fretting 
buffer.  Discard  the  10  bolts  and  nuts  and  20 
washers. 

(4)  Using  paint  stripper  (C313  or 
equivalent]  and  cleaning  solvent  (C420  or 
equivalent],  remove  the  paint  from  the  upp>er 
mating  surface  of  the  hub  assembly  to  enable 
an  accurate  visual  inspection  of  the  drive 
plate  attachment  bolt  hole  (bolt  hole]  area  for 
cracking  (Figure  1].  Ensure  the  paint  stripper 
and  solvent  DO  NOT  contaminate  the  upper 
bearing  and  upper  grease  seal  areas. 

(5]  Using  a  10-power  or  higher  magnifying 
glass,  inspect  the  area  around  the  10  bolt 
holes  of  the  hub  assembly  for  cracks.  If  a 
crack  is  found,  replace  the  hub  assembly 
with  an  airworthy  hub  assembly. 

(6]  Remove  any  fretting  from  the  mating 
surfaces  of  the  hub  assembly  and  the  drive 
plate  assembly. 

Note  2:  Boeing  McDonnell  Douglas 
Helicopter  Systems  Service  Letter  SL90O- 
039,  dated  May  20, 1998.  pertains  to  the 
subject  of  this  AD. 

(7)  Reinstall  the  main  rotor  drive  plate 
using  10  new  sets  of  replacement  attachment 
hardware.  Torque  the  nuts  to  160-180  in.-lbs. 
above  locknut  locking/run-on  torque  in  the 
sequence  shown  (Figure  1].  Record  in  the 
rotorcraft  log  book  the  locknut  locking/run- 
on  torque  for  each  nut. 

(c)  After  the  next  flight,  verify  that  the 
torque  on  each  of  the  10  nuts  is  at  least  160 
in.-lbs.  above  the  locknut  locking/run-on 
torque  (minimum  torque].  Re-torque  as 
required  without  loosening  nuts.  Fillet 
surface  seal  main  rotor  drive  plate  to  fretting 
buffer  to  hub  assembly  mating  lines,  and  seal 
all  exposed  unpainted  upper  surfaces  of  the 
hub  assembly. 

(d)  Thereafter,  at  intervals  of  at  least  4 
hours  TIS,  not  to  exceed  6  hours  TIS,  verify 
that  the  torque  of  each  of  the  10  nuts  is  at 
least  the  minimum  torque.  Re-torque  as 
required  without  loosening  nuts.  This  torque 
verification  is  no  longer  required  after  the 
torque  on  each  of  the  10  nuts  has  stabilized 
at  the  minimum  torque  for  each  nut  during 
two  successive  torque  verifications. 

(e)  Rei>eat  the  requirements  specified  in 
this  AD  at  intervals  not  to  exceed  150  hours 
TIS. 

Note  3:  Rotorcraft  Maintenance  Manual, 
CSP-900RMM-2,  Section  62-20-00  and  63- 
10-00,  pertain  to  the  subject  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certiftcation  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 


to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(h)  This  amendment  becomes  effective  on 
February  3, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  98-12-30, 
issued  June  4, 1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  January  4, 
1999. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-683  Filed  1-15-99;  8:45  am] 
BILUNG  CODE  4«1&-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-310-AD;  Amendment 
39-10997;  AD  99-02-08] 

RIN  2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A330-301,  -321,  -322,  -341.  -342,  and 
A340-211.  -212.  -213.  -311.  -312,  and 
-313  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330-301,  -321,  -322,  -341,-342.  and 
A340-211.  -212,  -213,  -311,  -312,  and 
-313  series  airplanes.  This  action 
requires  repetitive  high-frequency  eddy 
current  (HFEC)  inspections  to  detect 
cracking  of  the  inner  flange  of  the  rear 
fuselage  frame  FR73A,  between  beams  5 
and  6;  and  corrective  actions,  if 
necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  of  the 
inner  flange  of  the  rear  fuselage  frame 
FR73A,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage. 
DATES:  Effective  February  3, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Februar>'  18.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
310-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  .\irbus  Model  A330-301,  -321. 
-322.  -341.-342,  and  A340-211,  -212. 
-213.  -311.  -312.  and  -313  series 
airplanes.  The  DGAC  advises  that, 
during  full-scale  fatigue  testing,  fatigue 
cracking  occurred  at  31,409  simulated 
flights  on  the  right-hand  side  of  the  rear 
fuselage  frame  FR73A,  between  beams  5 
and  6.  The  crack  ran  the  full  width  of 
the  inner  flange,  and  extended  33 
millimeters  (1.3  inches)  into  the  web  of 
the  frame.  Such  fatigue  cracking  of  the 
inner  flange  of  the  rear  fuselage  frame 
FR73A.  if  not  detected  and  corrected, 
could  result  in  reduced  structural 
integrity  of  the  fuselage. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A330-53-3037,  Revision  01  (for  Model 
A330  series  airplanes),  and  A340-53- 
4051.  Revision  01  (for  Model  A340 
series  airplanes),  both  dated  January  30, 
1998.  These  service  bulletins  describe 
procedures  for  repetitive  high-frequency 
eddy  current  (HFEC)  inspections  to 
detect  cracking  of  the  inner  flange  left 
and  right  sides,  of  the  rear  fuselage 
frame  FR73A,  between  beams  5  and  6; 
and  corrective  actions,  if  necessary.  The 
corrective  actions  involve  reworking 
and  replacing  the  affected  area  with  a 
new,  improved  section  of  FR73A,  if 
necessary.  This  replacement  eliminates 
the  need  for  repetitive  HFEC  inspections 
for  the  affected  area  only,  as  described 
in  the  Airbus  service  bulletins. 

Airbus  also  has  issued  Service 
Bulletins  A330-53-3036,  Revision  01, 
dated  December  22.  19P''  (for  Model 
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A330  series  airplanes),  and  A340-53- 
4050,  dated  February  19, 1997  (for 
Model  A34Q  series  airplanes).  These 
service  bulletins  describe  procedures  for 
modification  of  the  inner  flange  (left  and 
right  sides)  0f  the  rear  fuselage  frame 
FR73A,  between  beams  5  and  6.  The 
modification  involves  reworking  and 
flap  peenin^  the  inner  flange  of  the  rear 
fuselage  frame  FR73A.  Additionally,  for 
Model  A33d  series  airplanes,  the 
modification  also  involves  installing  a 
reinforcing  strap  and  cold  working 
specific  holis  that  attach  the  reinforcing 
strap.  Accomplishment  of  these  actions 
eliminates  t^e  need  for  the  repetitive 
HFEC  inspections  described  in  Airbus 
Service  Bulletins  A33O-53-3037, 
Revision  01  (for  Model  A330  series 
airplanes),  and  A340-53-4051,  Revision 
01  (for  Mod(!l  A340  series  airplanes), 
both  dated  Jinuary  30, 1998. 

Accomplishment  of  the  actions 
specified  in  Airbus  Service  Bulletins 
A330-53-3(  37,  Revision  01,  or  A330- 
53-3036,  Redsion  01  (for  Model  A330 
series  airplaiies);  and  A340-53— 4051, 
Revision  01,  or  A340-53-4050  (for 
Model  A34C  series  airplanes),  is 
intended  to  adequately  address  the 
identified  ujisafe  condition. 

The  DGAO  classified  Airbus  Service 
Bulletins  Ac  30-53-3037,  Revision  01 
(for  Model  /.330  series  airplanes),  and 
A34(>-53^(  51,  Revision  01  (for  Model 
A340  series  airplanes  as  mandatory;  and 
classified  Airbus  Service  Bulletins 
A330-53-3C  36,  Revision  01  (for  Model 
A330  series  airplanes),  and  A340-53- 
4050  (for  Model  A340  series  airplanes) 
as  recomme  ided.  The  DGAC  has  issued 
French  airworthiness  directives  97- 
270-O55(B)  (for  Model  A330  series 
airplanes),  and  97-271-071(B)  (for 
Model  A34G  series  airplanes),  both 
dated  September  24,  1997,  in  order  to 
assure  the  C(  mtinued  airworthiness  of 
these  airplai  les  in  France. 

FAA's  Cone  usions 

These  airj  lane  models  are 
manufactun  d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  undeithe  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  {14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement,  ^rsuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FA^  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  mat  AD  action  is  necessary 
for  products!  of  this  type  design  that  are 
certificated  or  operation  in  the  United 
States. 


Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  fatigue  cracking  of  the  iimer 
flange  of  the  rear  fuselage  frame  FR73A, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  Airbus  Service  Bulletins 
A330-53-3037,  Revision  01  (for  Model 
A330  series  airplanes),  or  A340-53- 
4051,  Revision  01  (for  Model  A340 
series  airplanes),  described  previously, 
except  as  discussed  below.  This 
proposed  AD  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 

Operators  should  note  that,  in 
consonance  with  the  findings  of  tha 
DGAC,  the  FAA  has  determined  that  the 
repetitive  inspections  required  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action.  In  making  this  determination, 
the  FAA  considers  that,  in  this  case, 
long-term  continued  operational  safety 
will  be  adequately  assured  by 
accomplishing  the  repetitive  inspections 
to  detect  cracking  before  it  represents  a 
hazard  to  the  airplane. 

DifTerences  Between  This  AD  and 
Service  Bulletins 

Operators  should  note  that,  although 
the  service  bulletins  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  cracking 
conditions,  this  AD  requires  the  repair 
of  the  fatigue  cracking  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA  or 
the  DGAC  (or  its  delegated  agent).  In 
light  of  the  t)rpe  of  repair  that  will  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  AD,  a  repair  approved  by 
either  the  FAA  or  the  DGAC  would  be 
acceptable  for  compliance  with  this  AD. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.  S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
a^ected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 


imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  high-fi-equency 
eddy  current  (HFEC)  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  proposed  by  this  AD 
would  be  $120  per  airplane,  per 
inspection  cycle. 

For  Model  A330  series  airplanes: 
Should  an  operator  elect  to  accomplish 
the  optional  terminating  modification 
rather  than  continue  the  repetitive 
inspection,  it  would  take  approximately 
24  work  hours  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
approximately  $708  per  airplane.  Based 
on  these  figiu^s,  the  cost  impact  of  the 
optional  terminating  action  for  Model 
A330  series  airplanes  would  be  $2,148 
per  airplane. 

For  Model  A340  series  airplanes: 
Should  an  operator  elect  to  accomplish 
the  optional  terminating  modification 
rather  than  continue  the  repetitive 
inspections,  it  would  take 
approximately  12  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hoiu^.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
terminating  action  for  Model  A340 
series  airplanes  would  be  $720  per 
airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
biu-den  on  any  person.  Therefore,  prior 
notice  and  public  procediu-es  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
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evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-310-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-02-08    Airbus  Industrie:  Amendment 
39-10997.  Docket  98-NM-310-AD. 
Applicability:  Model  A33O-301,  -321, 
-322,  -341,  and  -342  series  airplanes,  except 
those  on  which  Airbus  Modification  41849 
has  been  installed,  or  Airbus  Modification 
43337  (reference  Airbus  Service  Bulletin 
A330-53-3036.  Revision  01,  dated  December 
22, 1997)  has  been  accomplished;  and  Model 
A340-211,  -212,  -213,  -311,  -312,  and  -313 
series  airplanes,  except  those  on  which 
Airbus  Modification  41849  has  been 
installed,  or  Airbus  Modification  43338 
(reference  Airbus  Service  Bulletin  A340-53- 
4050,  dated  February  19, 1997)  has  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  faUgue  cracking  of 
the  inner  flange  of  the  rear  fuselage  frame 
FR73A,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  Perform  a  high-frequency  eddy  current 
(HFEC)  inspection  to  detect  cracking  of  the 
inner  flange  (left  and  right  sides)  of  the  rear 
fuselage  frame  FR73A,  between  beams  5  and 
6,  in  accordance  with  Airbus  Service  Bulletin 
A330-53-3037,  Revision  01  (for  Model  A330 
series  airplanes),  or  A340-53-4051,  Revision 
01  (for  Model  A340  series  airplanes),  both 
dated  January  30, 1998;  at  the  applicable 
times  specified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  AD. 

(1)  For  Model  A330  series  airplanes: 
Inspect  prior  to  the  accumulation  of  10,000 
total  night  cycles,  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  Thereafter,  repeat  the  HFEC  inspection 
at  intervals  not  to  exceed  1,600  flight  cycles. 

(2)  For  Model  A340  series  airplanes: 
Inspect  prior  to  the  accumulation  of  8,750 
total  flight  cycles,  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  Thereafter,  repeat  the  HFEC  inspection 
at  intervals  not  to  exceed  1,200  flight  cycles. 


(b)  If  any  crack  is  detected  during  any 
HFEC  insp>ecUon  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  accomplish 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD,  in 
accordance  with  Airbus  Service  Bulletin 
A33O-53-3037,  Revision  01  (for  Model  A330 
series  airplanes),  or  A340-53-4051,  Revision 
01  (for  Model  A340  series  airplanes),  both 
dated  January  30, 1998. 

(1)  If  any  crack  is  less  than  or  equal  to  5.0 
millimeters  (0.20  inch)  in  length: 

(i)  Prior  to  further  flight,  rework  the 
affected  area  in  accordance  with  the 
applicable  service  bulletin:  and 

(ii)  Within  2,000  flight  cycles  after 
accomplishing  the  rework  of  the  affected 
area:  Replace  the  affected  area  of  the  rear 
fuselage  frame  FR73A  with  a  new,  improved 
section  of  FR73A  in  accordance  with  the 
applicable  service  bulletin.  This  replacement 
constitutes  terminating  action  for  the 
repetitive  HFEC  inspections  required  by 
paragraph  (a)  of  this  AD  for  the  affected  area 
only. 

(2)  If  any  crack  is  greater  than  5.0 
millimeters  (0.20  inch)  in  length: 

(i)  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transpmrt  Airplane 
Directorate;  the  Direction  Generale  de 
I'Aviation  Qvile  (DGAC)  (or  its  delegated 
agent);  or 

(ii)  Prior  to  further  flight,  replace  the 
affected  area  of  the  rear  fuselage  fr-ame 
FR73A  with  a  new,  improved  section  of 
FR73A  in  accordance  with  the  applicable 
service  bulletin.  This  replacement  constitutes 
terminating  action  for  the  repetitive  HFEC 
inspections  required  by  paragraph  (a)  of  this 
AD  for  the  affected  area  only. 

(c)  Accomplishment  of  the  modification  of 
the  inner  flange  (left  and  right  sides),  of  the 
rear  fuselage  frame  FR73A,  between  beams  5 
and  6,  in  accordance  with  Airbus  Service 
Bulletins  A33O-53-3036,  Revision  01,  dated 
December  22, 1997  (for  Model  A330  series 
airplanes),  or  A340-53— 4050,  dated  February 
19, 1997  (for  Model  A340  series  airplanes), 
constitutes  terminating  action  for  the 
repetitive  HFEC  inspections  required  by 
paragraph  (a)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraph 
(b)(2)(i)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Airbus  Service  Bulletin 
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A33O-53-3037,  Revision  01.  dated  January 
30,  1998:  Airbus  Service  Bulletin  A330-53- 
3036,  Revision  01,  dated  December  22, 1997; 
Airbus  Service  pulletin  A340-53-4051, 
Revision  01,  dated  January  30, 1998;  or 
Airbus  Service  pulletin  A340-53-4050, 
dated  February|19, 1997;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  ihe  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Ro»d  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex.  France.  Ck>pies  may  be 
inspected  at  thf  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  op  at  the  Office  of  the  Federal 
Register,  800  Ntrth  Capitol  Street.  NW.,  suite 
700.  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  97-270- 
055(B)  and  97-g71-071(B),  both  dated 
September  24,  ^997. 

(g)  This  amendment  becomes  effective  on 
February  3. 19^9. 

Issued  in  Reilton,  Washington,  on  January 
8, 1999. 
John  J.  Hickey, 

Acting  Manager  Transport  Airplane 
Directorate,  Ai^raft  Certification  Service. 
IFR  Doc.  99-915  Filed  1-15-99;  8:45  am) 
BiLUNO  COOE  491D-13-P 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviaf  on  Administration 

14  CFR  Part  99 

pocket  No.  »6^M-279-AD;  Amendment 
39-10996;  AD  99-02-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Rferk  0070  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administratidn,  DOT. 

ACTION:  Final  Irule. 

■ 1 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  0070  series  airplanes,  that  requires 
modification  bf  the  power  supply 
system  of  the  horizontal  stabilizer 
control  unit.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  aifworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specifled  by  this  AD  are 
intended  to  prevent  the  loss  of  primary 
hydraulic  stabilizer  control  during  use 
of  certain  eratrgency  procedures,  which 
could  result  in  the  inability  of  the  flight 
crew  to  control  the  airplane. 
DATES:  Effective  February  23,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  isi  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
23,  1999. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department.  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Fedferal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable^ to  certain  Fokker 
Model  F.28  Mark  0070  series  airplanes 
was  published  in  the  Federal  Register 
on  November  23,  1998  (63  FR  64656). 
That  action  proposed  to  require 
modification  of  the  power  supply 
system  of  the  horizontal  stabilizer 
control  unit. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  vtdll  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu*. 
Required  parts  will  cost  approximately 
$350  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,180, 
or  $590  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  E)OT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fitim  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-02-07    Fokker  Services  B.V.: 

Amendment  39-10996.  Ekxket  98-NM- 
2  79- AD. 

Applicability:  Model  F.28  Mark  0070  series 
airplanes,  as  listed  in  Fokker  Service  Bulletin 
SBFlOO-27-071.  dated  December  21, 1996; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  primary  hydraulic 
stabilizer  control  during  use  of  certain 
emergency  procedures,  which  could  result  in 
the  inability  of  the  flight  crew  to  control  the 
airplane,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  power  supply 
system  of  the  horizontal  stabilizer  control 
unit  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-27-071,  dated  December 
21,  1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-27-071,  dated  December  21, 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 1117 
ZN  Schiphol  Airport,  The  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1996- 
158(A),  dated  December  31, 1996. 

(e)  This  amendment  becomes  effective  on 
February  23, 1999. 

Issued  in  Renton,  Washington,  on  January 
8, 1999. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-912  Filed  1-15-99;  8:45  am] 
BILUNQ  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-NM-215-nAD;  Amendnrwnt 
39-11001;  AD  99-02-10] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  currently 
requires  modification  of  the  trimmable 
horizontal  stabilizer  (THS).  This 
amendment  adds  a  requirement  for  a 
one-time  inspection  of  the  flexible  hoses 
of  the  elevator  retiun  lines  on  the  THS 
to  detect  installation  of  incorrect 
clamps,  or  missing  clamps  or  bonding 
leads;  and  for  replacement  of  the  clamps 
or  bonding  leads  with  new  parts,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  leakage  from 
hydraulic  pipe  fittings  in  the  THS, 
which  could  result  in  failure  of  the  THS 
and  consequent  reduced  controllabiUty 
of  the  airplane. 
DATES:  Effective  February  23, 1999. 

The  incorporation  by  reference  of 
certain  publications  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
23, 1999. 

The  incorporation  by  reference  of 
certain  other  publications  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  21, 1995  (60  FR 
43519,  August  22. 1995). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 


98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-17-12, 
amendment  39-9342  (60  FR  43519. 
August  22, 1995),  which  is  applicable  to 
certain  Airbus  Model  A3  20  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  15, 1998  (63  FR 
55352).  The  action  proposed  to  continue 
to  require  modification  of  the  trimmable 
horizontal  stabilizer  (THS).  In  addition, 
the  action  proposed  to  add  requirements 
for  a  one-time  inspection  of  the  flexible 
hoses  of  the  elevator  return  lines  on  the 
THS  to  detect  installation  of  incorrect 
clamps,  or  missing  clamps  or  bonding 
leads;  and  for  replacement  of  the  clamps 
or  bonding  leads  with  new  parts,  if 
necessary. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  indicate  that  they 
are  not  affected  by  the  proposed  rule. 

Request  To  Revise  Applicability  of  the 
AD 

Two  commenters  request  that  the 
applicability  of  the  proposed  AD  be 
revised  to  exclude  airplanes  on  which 
Airbus  Service  Bulletin  A320-29-1058, 
Revision  1,  dated  November  28, 1994, 
has  been  accomplished.  One 
commenter,  an  operator,  notes  that  it 
has  already  modified  its  fleet  in 
accordance  with  Revision  1  of  the 
service  bulletin,  which  provides  for 
installation  of  clamps  having  the  correct 
part  numbers.  Therefore,  the  operator 
states  that  the  additional  one-time 
inspection  to  detect  installation  of 
incorrect  clamps,  as  proposed  in  the 
AD,  should  not  be  required  for  its  fleet. 

Ainother  commenter,  the 
manufacturer,  suggests  a  revision  to 
paragraph  (a)  of  the  proposed  AD  to 
delete  references  to  Airbus 
Modifications  22621  and  23556,  and  a 
revision  to  paragraph  (c)  of  the  proposed 
AD  to  narrow  its  applicability  to  those 
airplanes  on  which  Airbus  Modification 
23556  has  been  installed  in  production, 
or  on  which  Airbus  Service  Bulletin 
A320-29-1058,  dated  July  16,  1993,  has 
been  accomplished.  The  manufacturer 
states  that  these  changes  would 
correctly  exclude  airplanes  on  which 
Revision  1  of  service  bulletin  A320-29- 
1058  has  been  accomplished. 

The  FAA  concurs  tiiat  airplanes  on 
which  Revision  1  of  the  referenced 
service  bulletin  has  Ix-en  accomplished 
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are  not  affected  by  the  new 
requirements  of  the  AD.  The 
applicabiht)|  in  the  proposed  AD 
correctly  specifies  effectivity  based  on 
manufacturer  serial  numbers,  as  did  the 
effectivity  ol  the  parallel  French 
airworthiness  directive.  However,  the 
FAA  has  determined  that  the 
applicability  may  be  narrowed  to 
exclude  airplanes  on  which  Revision  1 
of  service  biiletin  A320-29-1058  has 
been  accomplished,  and  has  revised  the 
final  rule  ac<^ordingly.  Although  the 
changes  suggested  by  the  manufacturer 
have  not  be^  incorporated  verbatim, 
the  FAA  has  determined  that  the  final 
rule,  as  revi^d,  will  meet  the  intent  of 
the  changes  proposed  by  these 
commenters 


Conclusion 

After  care 
data,  includ 
above,  the  F 
safety  and 


1  review  of  the  available 
g  the  comments  noted 

has  determined  that  air 
public  interest  require  the 
adoption  of  ^e  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  Approximately  126 
airplanes  of  U-S.  registry  that  will  be 
affected  by  t|iis  AD. 

The  modi^cation  that  is  ciurently 
required  by  AD  95-17-12,  takes 
approximately  ^^  work  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  pans  are  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  the$e  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  Estimated  to  be  $98,280,  or 
$780  per  airplane. 

The  inspection  that  is  required  by  this 
new  AD  will  take  approximately  5  work 
hours  per  airblane  to  accomplish,  at  an 
average  labof  rate  of  $60  per  work  hoiu. 
Based  on  thetie  figiu^s,  the  cost  impact 
of  the  required  inspection  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$37,800,  or  &00  per  airplane. 

The  cost  impact  figures  discussed 
above  are  ba$ed  on  assumptions  that  no 
operator  has  |yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  I|npact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  th»  relationship  between  the 
national  gov(  imment  and  the  States,  or 
on  the  distril  lution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9342  (60  FR 
43519,  August  22,  1995),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11001,  to  read  as 
follows: 

99-02-10    Aiibus  Industrie:  Amendment 
39-11001.  Docket  98-NM-215-AD. 
Supersedes  AD  95-17-12,  Amendment 
39-9342. 

Applicability:  Model  A320  series  airplanes; 
serial  numbers  002  through  008  inclusive, 
010  through  014  inclusive,  016  through  078 
inclusive,  080  through  104  inclusive,  106 
through  363  inclusive,  365  through  384 
inclusive,  386  through  411  inclusive,  413 
through  433  inclusive,  435  through  457 
inclusive,  459  through  467  inclusive,  and  469 
through  472  inclusive;  except  for  airplanes 
on  which  Airbus  Service  Bulletin  A320-29- 
1058,  Revision  1,  dated  November  28, 1994, 
has  been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  from  hydraulic  pipe 
fittings  in  the  trimmable  horizontal  stabilizer 
(THS),  which  could  result  in  failure  of  the 
THS  and  consequent  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  For  airplanes  on  which  Airbus 
Modification  22621  and  Airbus  Modification 
23556  have  not  been  installed:  Within  3,500 
flight  hours  after  September  21, 1995  (the 
effective  date  of  AD  95-17-12),  modify  the 
THS  in  accordance  with  Airbus  Service 
Bulletin  A32O-29-1058,  dated  )uly  16,  1993, 
or  Revision  1,  dated  November  28, 1994,  and 
Airbus  Service  Bulletin  A320-27-1041, 
Revision  2,  dated  April  20, 1994.  After  the 
effective  date  of  this  AD,  only  Revision  1  of 
Airbus  Service  Bulletin  A320-29-1058  shall 
be  used. 

(b)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  Within 
3,500  flight  hours  after  the  effective  date  of 
this  AD,  modify  the  THS  in  accordance  with 
Airbus  Service  Bulletin  A320-29-1058, 
Revision  1,  dated  November  28, 1994,  and 
Airbus  Service  Bulletin  A320-27-1041, 
Revision  2,  dated  April  20, 1994. 

(c)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
inspection  of  the  flexible  hoses  of  the 
elevator  return  lines  on  the  THS  to  detect 
installation  of  incorrect  clamps,  or  missing 
clamps  or  bonding  leads,  in  accordance  with 
Airbus  All  Operator  Telex  (AOT)  29-10, 
Revision  02,  dated  February  13, 1995. 

(1)  If  the  correct  clamps  are  installed,  and 
there  are  no  missing  clamps  or  bonding 
leads,  no  further  action  is  required  by 
paragraph  (b)  of  this  AD. 

(2)  If  any  incorrect  clamp  is  installed,  prior 
to  further  flight,  replace  the  incorrect  clamp 
with  the  correct  clamp;  and,  if  any  bonding 
lead  is  missing,  prior  to  further  flight,  install 
a  new  bonding  lead,  in  accordance  with  the 
AOT. 

(3)  If  any  clamp  or  bonding  lead  is  missing, 
prior  to  further  flight,  install  new  parts  in 
accordance  with  the  AOT. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection  shall  be  done  in 
accordance  with  Airbus  All  Operator  Telex 
(AOT)  29-10,  Revision  02,  dated  February 
13, 1995.  The  modiflcation  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-29-1058,  dated  July  16, 1993;  Airbus 
Service  Bulletin  A320-29-1058,  Revision  1, 
dated  November  28, 1994;  and  Airbus 
Service  Bulletin  A320-27-1041,  Revision  2, 
dated  April  20, 1994;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-29-1058, 
Revision  1,  dated  November  28, 1994,  and 
Airbus  All  Operator  Telex  (AOT)  29-10, 
Revision  02,  dated  February  13, 1995,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CTR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-29-1058, 
dated  July  16, 1993,  and  Airbus  Service 
Bulletin  A320-27-1041,  Revision  2,  dated 
April  20, 1994,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  21, 1995  (60  FR  43519,  August  22, 
1995). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  93-123- 
046(B)R1,  dated  May  10, 1995. 

(g)  This  amendment  becomes  effective  on 
February  23, 1999. 

Issued  in  Renton,  Washington,  on  January 
8, 1999. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-911  Filed  1-15-99;  8:45  am) 
BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-6&-A0;  Anwndment 
39-10998;  AD  98-24-31] 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  (BHTO) 
Model  430  Helicopters 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-24-31,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
BHTC  Model  430  helicopters  by 
individual  letters.  This  AD  requires, 
within  10  hours  time-in-service  (TIS), 
inspecting  the  lateral  control  tube 
(control  tube)  assembly  and  the  forward 
fairing  assembly  for  chafing.  If  chafing 
is  found,  replace  the  control  tube 
assembly  and  rework  the  forward  fairing 
assembly  before  further  flight.  If  no 
chafing  is  found  during  the  initial 
inspection,  perform  the  corrective 
actions  within  the  next  150  hours  TIS. 
This  amendment  is  prompted  by  two 
incidents  of  binding  of  the  control  tube 
assembly  that  occurred  during  flight. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  binding  of  the 
control  tube  assembly  with  the  inside 
surface  of  the  forward  fairing  assembly 
under  certain  load  conditions  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  3, 1999.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  98-24-31,  issued  on 
November  19,  1998,  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  22,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-68- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  Bell  HeUcopter 
Textron  Canada,  12,800  Rue  de  I'Avenir, 
Mirabel,  Quebec  JONlLO,  telephone 
(800)  463-3036, fax  (514)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kohner,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Certification  Office.  ASW-170.  2601 
Meacham  Blvd.,  Fort  Worth.  Texas, 
76137.  telephone  (817)  222-5447.  fax 
(817)  222-5783. 


SUPPLEMENTARY  INFORMATION:  On 
November  19, 1998.  the  FAA  issued 
priority  letter  AD  98-24-31,  applicable 
to  BHTC  Model  430  heUcopters,  which 
requires,  within  10  hours  TIS, 
inspecting  the  control  tube  assembly 
and  the  forward  fairing  assembly  for 
chafing.  If  chafing  is  found,  the  AD 
requires  replacing  the  control  tube 
assembly  and  reworking  the  forward 
fairing  assembly  before  further  flight.  If 
no  chafing  is  found  during  the  initial 
inspection,  the  AD  requires  the 
corrective  actions  be  accomplished 
within  the  next  150  hours  TIS. 
Replacing  the  control  tube  assembly  and 
reworking  the  forward  fairing  assembly 
as  prescribed  in  this  AD  constitute 
terminating  action  for  the  requirements 
of  this  AD.  That  action  was  prompted  by 
two  incidents  of  binding  of  the  control 
tube  assembly  that  occurred  during 
flight.  This  condition,  if  not  corrected, 
could  result  in  binding  of  the  control 
tube  assembly  with  the  inside  surface  of 
the  forward  fairing  assembly  under 
certain  load  conditions  and  subsequent 
loss  of  control  of  the  helicopter. 

The  FAA  has  reviewed  Bell 
Helicopter  Textron  Alert  Service 
Bulletin  No.  430-98-6,  dated  June  12. 
1998,  which  describes  procedures  for 
replacing  the  control  tube  assembly  and 
reworking  the  forward  fairing  assembly. 
Additionally,  Transport  Canada,  which 
is  the  Airworthiness  Authority  for 
Canada,  has  issued  AD  CF-98-29,  dated 
August  31, 1998,  to  mandate  these 
actions. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTC  Model  430  heUcopters  of  the 
same  type  design,  the  FAA  issued 
priority  letter  AD  98-24-31  to  prevent 
binding  of  the  control  tube  assembly 
with  the  inside  surface  of  the  forward 
fairing  assembly  under  certain  load 
conditions  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  within  10  hours  TIS, 
inspecting  the  control  tube  assembly, 
part  number  (P/N)  430-001-018-101, 
and  the  forward  fairing  assembly,  P/N 
430-061-822-101,  for  chafing  between 
the  inner  surface  of  the  forward  fairing 
assembly  and  the  top  surface  of  the 
control  tube  assembly.  If  chafing  is 
found,  replacing  the  control  tube 
assembly  with  an  airworthy  control  tube 
assembly,  P/N  430-001-018-113,  and 
reworking  the  forward  fairing  assembly 
is  required  before  further  flight.  If  no      ^ 
chafing  is  found  during  the  initial 
inspection,  these  corrective  actions  are 
required  within  the  next  150  hours  TIS. 
Replacing  the  control  tube  assembly  and 
reworking  the  forward  fairing  assembly 
as  prescribed  in  this  AD  constitute 
terminating  action  for  the  requirements 
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of  this  AD.  Tfhe  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  buUdtin  described  previously. 
The  short  coppliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  afiect  the  controllabiUty  of  the 
helicopter.  TJherefore,  inspecting  the 
control  tube  'assembly  and  the  forward 
fairing  assembly  for  chafing  is  required 
within  10  hdurs  TIS,  and  this  AD  must 
be  issued  iminediately. 

Since  it  w|s  foimd  that  immediate 
corrective  adtion  was  required,  notice 
and  opportunity  for  prior  pubUc 
comment  th*reon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  eccisted  to  make  the  AD 
effective  imir^iediately  by  individual 
letters  issued  on  November  19, 1998,  to 
all  known  UJS.  owners  and  operators  of 
BHTC  Model  430  heUcopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  publiJBhed  in  the  Federal 
Register  as  ah  amendment  to  section 
39.13  of  the  federal  Aviation 
Regulations  (l4  CFR  39.13)  to  make  it 
effective  to  ajl  persons. 

The  FAA  tstunates  that  12  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  wijill  take  approximately  12 
work  hours  ier  helicopter  to  accomplish 
the  requiredlactions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,870  per  helicopter.  Based  on  these 
figures,  the  tbtal  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$31,080,  assuming  the  control  tube 
assembly  is  ^placed  in  the  entire  U.S. 
fleet.  I 

Conunents  Itovited 

Although  jhis  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  bylnotice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  tljis  rule.  Interested  persons 
are  invited  tt)  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiiments  af  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  Number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  cabtion  ADDRESSES.  All 
communicattons  received  on  or  before 
the  closing  qate  for  comments  will  be 
considered,  ^d  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  thei  commenter's  ideas  and 
suggestions  Is  extremely  helpful  in 
evaluating  tlie  effectiveness  of  the  AD 
action  and  determining  whether 
additional  n^lemaking  action  would  be 
needed. 

Ck)mment4  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-68-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g)  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-24-3 1     Bell  Helicopter  Textron 

Canada:  Amendment  39-10998.  Docket 
No.  98-SW-68-AD. 

Applicability:  Model  430  helicopters,  serial 
numbers  49001  through  49018,  49020 
through  49036,  and  49038,  certiricated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  binding  of  the  lateral  control 
tube  (control  tube)  assembly  with  the  inside 
surface  of  the  forward  fairing  assembly  under 
certain  load  conditions  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  10  hours  time-in-service  (TIS), 
inspect  for  chafing  between  the  inner  surface 
of  the  forward  fairing  assembly,  part  number 
(P/N)  430-061-822-101.  and  the  top  surface 
of  the  control  tube  assembly,  P/N  430-001- 
018-101. 

(b)  If  any  chafing  is  found,  prior  to  further 
flight,  replace  the  control  tube  assembly  with 
an  airworthy  control  tube  assembly,  P/N 
430-001-018-113,  and  rework  the  forward 
fairing  assembly,  P/N  430-061-822-101. 
This  reworking  and  replacing  must  be 
accomplished  in  accordance  with  Part  II  of 
the  Accomplishment  Instructions  of  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
430-98-6,  dated  June  12, 1998  (ASB),  except 
that  contact  with  PSE  is  not  required. 

(c)  If  no  chafing  is  found  during  the 
inspection  in  paragraph  (a),  within  the  next 
150  hours  TIS,  replace  the  control  tube 
assembly  with  an  airworthy  control  tube 
assembly,  P/N  430-001-018-113,  and  rework 
the  forward  fairing  assembly  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  the  ASB. 

(d)  Replacing  the  control  tube  assembly, 
P/N  430-001-018-101,  with  an  airworthy 
control  tube  assembly,  P/N  430-001-018- 
113,  and  reworking  the  forward  fairing 
assembly  as  prescribed  by  this  AD  constitute 
temiinating  action  for  the  requirements  of 
this  AD. 
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(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  throu^  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  The  replacing  of  the  control  tube 
assembly  and  the  reworking  of  the  forward 
fairing  assembly  shall  be  done  in  accordance 
with  Bell  Helicopter  Textron  Alert  Service 
Bulletin  No.  430-98-6,  dated  June  12, 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  JONlLO, 
telephone  (800)  463-3036,  fax  (514)  433- 
0272.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
February  3, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-24-31, 
issued  November  19, 1998,  which  contained 
the  requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98-29, 
dated  August  31, 1998. 

Issued  in  Fort  Worth,  Texas,  on  January  7, 
1999. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-909  Filed  1-15-99;  8:45  am] 
BU.UNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-13-AD;  Amendment 
39-11002;  AD  98-26-06] 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  Model  269D 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-26-06  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Schweizer  Aircraft  Corporation 
(Schweizer)  Model  269D  helicopters  by 
individual  letters.  This  AD  requires 
removing  the  main  rotor  drive  shaft 
(shaft)  and  inspecting  it  for  cracks.  If  a 
crack  is  found,  replacing  the  shaft  with 
an  airworthy  shaft  is  required.  This  AD 
also  requires  periodically  verifying  the 
torque  of  the  main  rotor  hub  (hub)  bolts. 
This  amendment  is  prompted  by  four 
reports  of  cracking  in  the  shaft  of 
helicopters  writh  a  large  diameter  hub. 
Wear  patterns  indicate  cracking  was 
caused  by  loss  of  clamping  torque  on 
the  hub  and  shaft  assembly  due  to  the 
use  of  grease  between  the  hub  and  shaft. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  shaft  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  3,  1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  98-26-06,  issued  on 
December  9, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  22. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-13- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  H.  Reinhardt,  Aerospace 
Engineer,  Airframe  and  Propulsion 
Branch,  ANE-171,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth  St., 
Valley  Stream,  NY,  telephone  (516) 
256-7532,  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  On 
December  9,  1998,  the  FAA  issued 
Priority  Letter  AD  98-26-06,  appUcable 
to  Schweizer  Model  269D  helicopters, 
which  requires  removing  the  shaft  and 
inspecting  it  for  cracks.  If  a  crack  is 
foimd,  replacing  the  shaft  with  an 
airworthy  shaft  is  required.  That  AD 
also  requires  periodically  verifying  the 
torque  of  the  hub  bolts.  That  action  was 
prompted  by  four  reports  of  cracking  in 
the  shaft  of  helicopters  with  a  large 
diameter  hub.  Wear  patterns  indicate 
cracking  was  caused  by  loss  of  clamping 
torque  on  the  hub  and  shaft  assembly 
due  to  the  use  of  grease  between  the  hub 
and  shaft.  A  pilot  reported  excessive 
vibration  in  one  incident.  An  inspection 
following  that  incident  revealed  a  2.5- 
inch  horizontal  crack  in  the  shaft.  The 


crack  started  from  one  of  the  three  lower 
bolt  holes,  propagated  to  an  adjacent 
bolt  hole,  and  then  propagated  fi-om  the 
second  bolt  hole  in  a  downward 
direction.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
shaft  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Schweizer  Model  269D  helicopters  of 
the  same  type  design,  the  FAA  issued 
Priority  Letter  AD  98-26-06  to  prevent 
failure  of  the  shaft  and  subsequent  loss 
of  control  of  the  helicopter.  The  AD 
requires,  prior  to  200  hours  time-in- 
service  (lis),  and  thereafter  at  intervals 
not  to  exceed  100  hours  TIS,  inspecting 
the  shaft  for  cracks  in  the  area  of  the  six 
hub  attach  bolts  using  a  10-power  or 
higher  magnifying  glass  and  bright  light. 
If  no  crack  is  found  as  a  result  of  the 
visual  inspection,  the  AD  requires 
inspecting  the  shaft  using  a  magnetic 
particle  inspection  method.  If  a  crack  is 
foimd,  the  AD  requires  replacing  the 
shaft  with  an  airworthy  shaft.  The  AD 
also  requires  periodically  verifying  the 
torque  of  the  hub  bolts.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  imsafe  condition  can  adversely 
affect  the  controllability  of  the 
helicopter.  Therefore,  the  inspections 
and  replacement,  if  necessary,  are 
required  prior  to  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  9,  1998,  to 
all  known  U.S.  owners  and  operators  of 
Schweizer  Model  269D  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  6  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  for  the  periodic  inspections 
and  22  work  hours  to  replace  the  shaft, 
if  necessary,  per  helicopter,  and  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$12,000  per  replacement  shaft.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$80,640  to  replace  the  shafts  in  all  the 
helicopters,  and  $7,200  a  year  for  10 
inspections  per  year  on  t-^ch  helicopter. 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  csmment,  comments  are 
invited  on  tbis  rule.  Interested  persons 
are  invited  |o  comment  on  this  rule  by 
submitting  >uch  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimia  tions  should  identify  the 
Rules  Dockf  t  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conununicaftions  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,, and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestionslis  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  i^ilemaking  action  would  be 
needed. 

Conunent  are  specifically  invited  on 
the  overall  legulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  thai  might  suggest  a  need  to 
modify  the  foile.  All  comments 
submitted  Will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rulea  Docket  for  examination  by 
interested  plersons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  \  nth  the  substance  of  this  AD 
will  be  filec  in  the  Rules  Docket. 

CommenlErs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  se|f-addressed.  stamped 
postcard  oni  which  the  following 
statement  i^  made:  "Comments  to 
Docket  No.  p8-SW-13-AD."  The 
postcard  wul  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  tie  relationship  between  the 
national  goTemment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implication^  to  warremt  the  preparation 
of  a  Federalism  Assessment. 

The  FAAJhas  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  i|nsafe  condition  in  aircraft, 
and  that  it  ik  not  a  "significant 
regulatory  action"  under  Executive 
Order  1286i).  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

98-26-06    Schweizer  Aircraft  Corporation: 

Amendment  39-11002.  Docket  No.  98- 
SW-13-AD. 

Applicability:  Model  269D  helicopters  with 
a  large  diameter  main  rotor  hub  (hub),  part 
number  (P/N)  269A1002-11,  and  main  rotor 
drive  shaft  (shaft),  P/N  269A5305-139,  -143. 
-145,  or  -147,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  shaft  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Prior  to  200  hours  time-in-service  (TIS) 
since  the  assembly  of  the  hub  and  a  shaft 
having  zero  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS, 


(1)  Remove  the  shaft  from  the  power  train 
system. 

(2)  Clean  and  inspect  the  shaft  for  a  crack 
in  the  area  of  the  six  hub  attach  bolt  (bolt) 
holes  using  a  10-power  or  higher  magnifying 
glass  and  bright  light. 

(3)  If  no  crack  is  found,  inspect  the  shaft 
using  a  direct  or  indirect  magnetic  particle 
inspection  method  in  accordance  with  ASTM 
Standard  No.  E1444  as  follows: 

(i)  For  direct  magnetization,  use  an  AC,  DC, 
or  AC/DC  wet  continuous  method  with 
fluorescent  or  nonfluorescent  particles. 

(A)  Circular  (Head  Shot) — 1,100  amperes 
Look  for  a  longitudinal  crack. 

(B)  Longitudinal  (Coil  Shot) — Because  of 
variations  in  coil  design,  only  the  length-to- 
diameter  ratio  based  on  effective  diameter 
and  inspection  region  is  provided. 

Effective  diameter — 1.279  inches. 

Length — 6.00  inches, 

L/D  Ratio— 5, 

Look  for  a  circumferential  crack. 

(C)  Demagnetize  and  clean  the  inspection 
areas  with  solvent  to  remove  residual 
particles. 

(ii)  For  indirect  magnetization,  use  an  AC 
electromagnetic  yoke  (Magnaflux  product  No. 
Y-6  or  equivalent).  Set  the  spacing  and  the 
angle  to  suit  the  external  diameter  of  the 
shaft. 

(A)  Magnetize  each  of  the  six  hole  areas  by 
applying  the  AC  electromagnetic  yoke  (yoke) 
circiunferentially  across  the  hole. 

(B)  During  each  magnetization,  apply  dry 
color  contrasting  particles  to  the  inspection 
area  and  look  for  a  circumferential  crack 
propagating  fix)m  any  hole. 

(C)  Demagnetize  and  repeat  the  inspections 
with  the  (Xiles  of  the  yoke  positioned 
longitudinally  across  each  hole  group  looking 
for  a  circumferential  crack. 

(D)  Demagnetize  and  clean  the  inspection 
areas  with  solvent  to  remove  residual 
particles. 

(iii)  If  no  crack  is  found  as  a  result  of  the 
magnetic  particle  inspection,  reassemble  the 
hub  and  shaft. 

Note  2:  Procedures  in  Model  2690 
Handbook  of  Maintenance  Instructions  (HMI) 
revised  on  June  12, 1998,  include  installing 
a  three-piece  retention  fitting,  applying  a 
higher  torque  to  each  bolt,  assembling  with 
no  lubricant,  and  applying  zinc  chromate 
primer  between  the  hub  and  the  shaft. 

(4)  If  a  crack  is  found,  replace  the  shaft 
with  an  airworthy  shaft. 

(b)  At  intervals  not  to  exceed  50  hours  TIS 
after  accomplishing  paragraph  (a), 

(1)  Unsafety  and  clean  the  exterior  of  the 
bolts. 

(2)  Unsafety  and  loosen  the  droop  stop  nut. 

(3)  Apply  390  in-lbs  of  torque  to  each  of 
the  six  bolts.  If  any  bolt  rotates,  accomplish 
the  requirements  of  paragraph  (a). 

(4J  Apply  390  to  410  in-lbs  of  torque  to 
each  of  the  six  bolts  and  resafety. 

(5)  Torque  and  safety  the  droop  stop  nut. 

(6)  Seal  the  exterior  of  the  bolts  and 
washers  with  a  corrosion  preventative 
compound. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  FAA.  Operators 
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shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
February  3, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-26-06, 
issued  December  9, 1998,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  January  8, 
1999. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  99-1064  Filed  1-15-99;  8:45  am) 
BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-nACE-65] 

Amendment  to  Class  E  Airspace;  Des 
Moines.  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Des  Moines 
International  Airport,  Des  Moines,  LA.  A 
review  of  the  Class  E  airspace  area  for 
Des  Moines  International  Airport 
indicates  it  does  not  comply  with  the 
criteria  for  700  feet  Above  Ground  Level 
(AGL)  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  Airport  Reference  Point 
(ARP)  coordinates  are  revised,  and  the 
Instrument  Landing  System  (ILS)  and 
coordinates  have  been  added  to  the 
airspace  designation  for  Des  Moines,  lA. 
The  Class  E  airspace  has  been  enlarged 
to  conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  imder 
Instrument  Flight  Rules  (IFR),  revise  the 
ARP,  add  the  ILS  and  coordinates,  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC.  May 
20,  1999. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  10, 1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-55,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Des  Moines,  LA.  A 
review  of  the  Class  E  airspace  for  Des 
Moines  International  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  cUmb 
gradient  of  200  feet  per  mile  plus  the 
distance  fi-om  the  ARP  to  the  end  of  the 
outermost  nmway.  Any  fi^ctional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at  Des 
Moines  International  Airport,  LA,  will 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR,  revise 
the  ARP,  add  the  ILS  and  coordinates, 
and  comply  with  the  criteria  of  FAA 
Order  7400.2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  {urspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 


flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argvunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  wall  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  No, 
will  be  date 
commenter. 


s|8-ACE-55."  The  postcard 
tamped  and  returned  to  the 


Agency  Finc^ings 

The  regulajtions  adopted  herein  will 
not  have  subistantial  direct  effects  on  the 
States,  on  th^  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  ^ith  Executive  Order  12612, 
it  is  determimed  that  this  final  rule  does 
not  have  su^cient  federalism 
implications]  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  lias  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  n  ssult  in  adverse  or  negative 
comments.  F  or  the  reasons  discussed  in 
the  preambU  ,  I  certify  that  this 
regulation  (1|  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  jProcedures  (44  FR  11034, 
February  26Jl979);  and  (3)  if 
promulgated^  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  cri  teria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subje:ts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (tir). 

Adoption  of  the  Amendment 

Accordinay,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows:    j 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CUSS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


ithorit 


1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963,  Comp.,}).  389. 

{71.1    [Amei^ded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  jof  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designation^  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  \p,  1998,  is  amended  as 
follows: 


Paragraph  6065 
extending  upy  'an 
above  the  surj  i 


Qass  E  airspace  areas 
d  from  700  feet  or  more 
ce  of  the  earth. 


ACE  L\  E5    Des  Moines,  L\  (Revised] 

Des  Moines  International  Airport,  lA 

(Lat.  41''32'06"N.,  long.  93''39'38"  W.) 
Newton  VOR/DME 

(Lat.  41''47'02"N.,  long.  93°06'32"  W.) 
CLIVE  INT/OM 

(Lat.  41''35'59"  N.,  long  93''45'19"  W.) 
FOREM  LOM 

(Ut.  41''28'56"  N.,  long.  93''34'51"  W.) 
Des  Moines  Regional  Airport  ILS 

(Lat.  41''31'40"  N.,  long.  93''38'54"  W.) 
Des  Moines  Regional  Airport  ILS 

(Ut.  41"'32'50"  N.,  long  93°40'36"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-niile 
radius  of  Des  Moines  International  Airport 
and  within  3  miles  each  side  of  the  Des 
Moines  International  Airport  ILS  localizer 
NW  course  extending  from  the  6.9-mile 
radius  area  to  16  miles  northwest  of  the 
CLIVE  INT/OM  and  within  3  miles  each  of 
the  Des  Moines  International  Airport  ILS 
localizer  SE  course  extending  &om  the  6.9- 
mile  radius  to  16  miles  southwest  of  the 
FOREM  LOM  and  within  3  miles  either  side 
of  the  239°  radial  of  the  Newton  VOR/DME 
extending  from  the  6.9-mile  radius  to  18 
miles  northeast  of  the  Des  Moines 
International  Airport. 
***** 

Issued  in  Kansas  City,  MO  on  December 
11,1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  99-1096  Filed  1-15-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  9&-ACE-66] 

Amendment  to  Class  E  Airspace; 
Buriington,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUIMMARY:  This  action  amends  Class  E 
airspace  area  at  Burlington  Regional 
Airport,  Burlington,  LA.  A  review  of  the 
Class  E  airspace  area  for  Burlington 
Regional  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Groimd  Level  (ACL)  airspace 
required  for  diverse  departtires  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
740Q.2D.  The  name  of  the  Burlington 
Municipal  Airport  has  been  changed  to 
Burlington  Regional  Airport  and  is 
included  in  this  document.  The 
intended  effect  of  this  rule  is  to  provide 
additional  controlled  Class  E  airspace 


for  aircraft  operating  under  Instrument 
Flight  Rules  (IFR),  amend  the  name  of 
Burlington  Municipal  Airport,  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC,  May 
20, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  10, 1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-56,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Burlington,  lA.  A 
review  of  the  Class  E  airspace  for 
Burlington  Regional  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  nmway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at 
Burlington  Regional  Airport,  LA,  will 
provide  additional  airspace  for  aircraft  . 
operating  imder  IFR,  change  the  airport 
name,  and  comply  with  the  criteria  of 
FAA  Order  7400.2D.  The  Area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
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The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
pubUsh  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-56."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AmWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(G),  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended]. 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 


Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  ES    Burlington,  lA  (Revised] 

Burlington  Regional  Airport,  lA 

(Lat.  40''47'00"  N.,  long.  91''07'32"  W.) 
Burlington  VORTAC 
(Lat.  40''43'24"  N.,  long.  90''55'33"  W.) 
The  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-niile 
radius  of  Burlington  Regional  Airport  and 
within  1.8  miles  each  side  of  the  293°  radial 
of  the  Burlington  VORTAC  extending  from 
the  6.8-mile  radius  to  the  Burlington 
VORTAC. 


Issued  in  Kansas  City,  MO,  on  December 
11. 1998. 
Christopher  R.  Bliun, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

(PR  Doc.  99-1095  Filed  1-15-99;  8:45  am] 
BILLING  COOE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-61] 

Amendment  to  Class  E  Airspace;  Fort 
Dodge,  lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Direct  final  rule,  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Fort  Dodge  Regional 
Airport,  Fort  Dodge,  LA.  A  review  of  the 
Class  E  airspace  area  for  Fort  Dodge 
Regional  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC.  May 
20,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  19,  1999. 

ADDRESSES:  Send  com^^ients  regarding 
the  rule  in  triplicate  to:  Manager, 
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Airspace  Branch,  Air  Traffic  Division. 
ACE-520.  Federal  Aviation 
Administratiii.  Docket  Number  98- 
ACE-61.  601  East  12th  Street.  Kansas 
aty.  MO  641(16. 

The  official  docket  may  be  examined 
in  the  Office  c  f  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.        ' 

An  informal  docket  may  also  be 
examined  dunng  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed!  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Brailch.  ACE-520C.  Federal 
Aviation  Adnjinistration.  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone:  (sie)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  t(»  14  CFR  71  revises  the 
Class  E  airspate  at  Fort  Dodge.  LA.  A 
review  of  the  Class  E  airspace  for  Fort 
Dodge  Regional  Airport  indicates  it  does 
not  meet  the  Criteria  for  700  feet  ACL 
airspace  required  for  diverse  departures 
as  specified  ii  FAA  Order  7400.2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  ACL  is  based 
on  a  standard'climb  gradient  of  200  feet 
per  mile  plus  jthe  distance  from  the  ARP 
to  the  end  of  &e  outermost  runway.  Any 
fractional  pari  of  a  mile  is  converted  to 
the  next  hightr  tenth  of  a  mile.  The 
amendment  at  Fort  Dodge  Regional 
Airport.  lA,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR.  and  comply  with  the  criteria 
of  FAA  Order  7400.2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  theearth  are  published  in 
paragraph  60fi5  of  FAA  Order  7400.9F, 
dated  Septenfjer  10. 1998.  and  effective 
September  19.  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Clais  E  airspace  designation 
listed  in  this  qocument  will  be 
published  sul^sequently  in  the  Order. 

The  Direct  Filial  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  com|nent  and,  therefore,  is 
issuing  it  as  ai  direct  final  rule.  Previous 
actions  of  thil  natiu«  have  not  been 
controversial  land  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  concjitions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 


on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
vdthin  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  conunent 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  nile  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-61."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  v£uious 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  lA  E5    r'ort  Dodge,  lA  [Revised] 

Fort  Dodge  Regional  Airport,  lA 
(Ut.  42''33'05"N..  long.  94''11'33"W.) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  wi^in  a  6.7-mile 
radius  of  the  Fort  Dodge  Regional  Airport. 

***** 

Issued  in  Kansas  City,  MO,  on  December 
22, 1998. 
Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  99-1094  Filed  1-15-99:  8:45  am] 

BILUNO  COOe  4»1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-ACE-«2] 

Amendment  to  Class  E  Airspace; 
Columbus,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Columbus  Mimicipal 
Airport,  Columbus,  NE.  A  review  of  the 
Class  E  airspace  area  for  Colimibus 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400. 2D. 

In  addition,  the  Airport  Reference 
Point  (ARP)  is  amended  and  is  included 
in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  amend 
the  ARP,  and  comply  with  the  criteria 
of  FAA  Order  7400.2D. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  imder 
Instrument  Flight  Rules  (IFR),  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC,  May 
20,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  19,  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-62,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 


the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Columbus,  NE.  A 
review  of  the  Class  E  airspace  for 
Coliunbus  Municipal  Airport  indicates 
it  does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at 
Columbus  Municipal  Airport,  NE,  will 
provide  additional  controlled  airspace 
for  aircraft  operating  imder  IFR,  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  fisted  in  this 
docimient  will  be  published 
subsequently  in  the  Order 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  rule.  Previous 
actions  of  this  natvu*  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  wrritten 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
with  the  comment  period,  the  regulation 
will  become  effective  on  the  date 


specified  above.  After  the  close  of  the 
comment  period,  the  FAA  will  publish 
a  document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
Number  and  be  submitted  in  tripUcate 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  liefore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  writh  the  substance  of  this 
action  wdll  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-62."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amonp  the  various 
levels  of  government.  Therefore,  in 
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February  26, 
promulgated, 


accordance  V  ith  Executive  Order  12612, 
it  is  determir  ed  that  this  final  rule  does 
not  have  suff  cient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  n  suit  in  adverse  or  negative 
comments.  F  »r  the  reasons  discussed  in 
the  preamble  I  certify  that  this 
regulation  [\,  is  not  a  "significant 
regulatory  ac  ion"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  '.  'rocedures  (44  FR  11034. 
1979);  and  (3)  if 
will  not  have  a  significant 
economic  im  )act,  positive  or  negative, 
on  a  substant  al  number  of  small  entities 
under  the  cri  eria  of  the  Regulatory 
Flexibility  A(  ;t. 

List  of  Subjef  ts  in  14  CFR  Part  71 

Airspace,  I  icorporation  by  reference. 
Navigation  (a  ir). 

Adoption  of  I  he  Amendment 

According!  y,  the  Federal  Aviation 
Administratii  m  amends  14  CFR  part  71 
as  follows:     | 

PART  71— DESIGNATIONS  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  autnority  citation  for  part  71 
continues  to  read  as  follows: 

U.S.C.  106(g).  40103.  40113. 
24  FR  9565,  3  CFR,  1959- 
389. 


:4I 


Authority 

40120;  E.O.  10054 
1963  Comp..  p 


(.fl 


§71.1    [Amended] 

2.  The 
14  CFR  71.1 
Administratii»n 
Designations 
dated  Septenjber 
September 
follows 


incorporation  by  reference  in 
Federal  Aviation 
Order  7400. 9F,  Airspace 
and  Reporting  Points, 

10,  1998,  and  effective 
1998,  is  amended  as 


If 


600  > 


Paragraph 
extending  upykird  fri 
above  the  surft  ^ 


ACE  NE  E5    C  Dlumbus,  NE  [Revised] 


Columbus  Mu 

(Ut.  41°26'5fc 
Columbus  vol  [/DME 

(Lat.  41''27'0|) 
Columbus  Mu 

(Lat.  41"26'2 

That  airspac  s 
feet  above  the 
radius  of  Colu^ibus 
within  4.2  mil 
of  the  Columbis 
the  6.6-mile  ra  1 


Class  E  airspace  areas 
■om  700  feet  or  more 
ce  of  the  earth. 


icipal  Airport.  NE 
'  N.,  long.  97°20'24' 


W.) 


N.,  long.  97°20'27"W.) 
icipal  Airport  ILS 
>"N.,long.  97°20'12"W.) 

extending  upward  from  700 
lurface  within  a  6.6-mile 

Municipal  Airport  and 
I  !s  each  side  of  the  157°  radial 
VOR/DME  extending  from 
ius  to  9.5  miles  southeast  of 


the  VOR/DME  and  within  4  miles  each  side 
of  the  Columbus  ILS  localizer  course 
extending  firom  the  6.6-mile  radius  to  10.5 
miles  northwest  of  the  airport. 

***** 

Issued  in  Kansas  City,  MO,  on  December 
22, 1998. 
Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  99-1093  Filed  1-15-99;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  29438;  Amdt.  No.  1910] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  office 
which  originated  the  SIAP. 


For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Moru-oney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 
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The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 


between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington,  DC.  on  January  8, 
1999. 

Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Servux. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120. 
44701,  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27.  97.29,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME.    ' 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS; 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•   •  •  Effective  upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

01/05/99  

AL 
CA 
CA 
CA 
CA 
CA 
CA 
MO 

MO 
MO 
NC 
NC 
NC 

OK 
TX 
VA 
GA 

NJ 

IL 

OK 

OK 

TX 

TX 

TX 

NC 

PA 

BIRMINGHAM  

MERCED  

MERCED  

MERCED  

MERCED  

MERCED  

MERCED  _ 

CAMERON  

JEFFERSON  CITY 

BIRMINGHAM  INTL  

9/0084 
9/0078 
9/0079 
9/0080 
9/0081 
9/0082 
9/0083 
9/0068 

9/0055 
9/0056 
9/0104 
9/0105 
9/0106 

9/0099 
9/0097 
9/0093 
9/8640 

8/8651 
8/8701 
8/8878 
8/8879 
8/8881 
8/8882 
8/8872 
8/8897 

8/8967 

RADAR-1.  AMDT  19. 

01/05/99  

01/05/99  

01/05/99  

01/05/99  

01/05/99  

01/05/99  

01/05/99   .    . 

MERCED  MUNI-MACREADY  FIELD  ... 
MERCED  MUNI-MACREADY  FIELD  ... 
MERCED  MUNI-MACREADY  FIELD  ... 
MERCED  MUNI-MACREADY  FIELD  ... 
MERCED  MUNI-MACREADY  FIELD  ... 
MERCED  MUNI-MACREADY  FIELD  ... 
CAMERON  MEMORIAL  

ILS  RWY,  30,  AMDT  14A. 

LOC  BC  RWY  12.  AMDT  10. 

VOR  RWY  12,  AMDT  7. 

ILS  RWY  30,  AMDT  18. 

GPS  RWY  30.  ORIG. 

GPS  RWY  12.  ORIG. 

NDB  OR  GPS  RWY  35.  AMDT 

01/05/99 

JEFFERSON  CITY  MEMORIAL 

1. 
LOC  BC  RWY  12.  AMDT  6B. 

01/05/99 

JEFFERSON  CITY 

JEFFERSON  CITY  MEMORIAL 

NDB  RWY  12.  AMDT  2. 

01/06/99  

01/06/99 

GREENVILLE  

GREENVILLE  

GREENVILLE 

TULSA  

AUSTIN  

CHARLOTTESVILLE 

ATLANTA  .-. 

WILDWOOD  

MARION  

BARTLESVII 1  F  

BARTLESVILLE  

AUO 1  IN    •••••••••••■••■•••••» 

AUSTIN  

BRYAN  

WADESBORO  

ALTOONA 

PITT-GREENVILLE  

PITT-GREENVILLE  

ILS  RWY  19.  AMDT  14B. 
ILS  RWY  19,  AMDT2C. 

01/06/99  

01/06/99  

01/06/99  

PITT-GREENVILLE  

TULSA  

AUSTIN-BERGSTROM  INTL  

VOR/DME      RNAV     RWY     25. 

AMDT  3A. 
NDB  RWY  36R,  AMDT  19D. 
GPS  RWY  35R,  ORIG. 

01/06/99  

12/10«8 

12/10/98 

CHARLOTTESVILLE-ALBEMARLE  

PEACHTREE  CITY-FALCON  FIELD  ... 

CAPE  MAY  COUNTY 

ILS  RWY  3,  AMDT  12A. 
VOR/DME  RNAV  OR  GPS  RWY 

31.0RIG-B. 
GPS  RWY  10  ORIG. 

12/11/98  

12/17/98 

WILLIAMSON  COUNTY  REGIONAL  ... 
BARTLESVILLE  MUNI  

VOR  OR  GPS  RWY  2  AMDT  12. 
GPS  RWY  35,  ORIG. 

12/17/98  

BARTLESVILLE  MUNI  

GPS  RWY  17.  ORIG. 

12/17/98  

LAKEWAY  AIRPARK  

GPS  RWY  16.  ORIG. 

12/17/98 

LAKEWAY  AIRPARK  

VOR/DME-A.  ORIG. 

12/17/98  

12/18/98   

COULTER  FIELD  „. 

ANSON  COUNTY 

VOR/DME  OR  GPS-A.  AMDT  2. 
NDB  OR  GPS  RWY  16  AMDT 

12/22/98 

ALTONNA-BLAIR  COUNTY 

1C. 
ILS  RV^r.  20  AMDT  5. 
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FDCdate 


12/22/98 

12/22/98 
12/22/98 
12/22/98 

12/22/98 

12/22/98 
12/22/98 
12/22/98 
12/22/98 

12/23/98 
12/23/98 
12/24/98 
12/24/98 
12/24/98 
12/28/98 

12/28«8 
12/28/98 

12/29/98 

12/29/98 
12/29/98 

12/29/98 
12/29/98 
12/29/98 
12/29/98 
12/29/98 

12/29/98 
12/30/98 
12/30/98 

12/30/98 

12/30/98 

12/30/98 

12/30/98 
12/30/98 

12AJ0/98 


State 


■N 

'VI 
'VI 
IVI 

ri 

l-L 
ikK 

■X 

IIV 

''A 


WA 


A 

A 
A 
A 
A 
A 

JE 

A 
A 

4E 

4Y 

4Y 

OK 


City 

BRADFORD  

DU  BOISE  

PHILADELPHIA 

PHILADELPHIA 

MEMPHIS 

AUSTIN  

OSHKOSH  

OSHKOSH  

OSHKOSH  

BOCA  RATON 

BOCA  RATON 

ANCHORAGE  

ANCHORAGE  

FOLLETT  

SPENCER  

STAUNTON-WAY- 
NESBORO-HARRI- 
SONBURG. 

STAUNTON-WAY- 
NESBORO-HARRI- 
SONBURG. 

DENISON  

SPENCER  

SPENCER  

SPENCER  

SPENCER  

WASHINGTON  

WASHINGTON  

WASHINGTON 

YORK  

CLARINDA  

CRESTON  

GOTHENBURG  

JAMESTOWN 

NEW  YORK 

ROCHESTER  

ROCHESTER  

TULSA  


Airport 

BRADFORD  REGIONAL 

DU  BOSI-JEFFERSON  COUNTY 

PHILADELPHIA  INTL 

PHILADELPHIA  INTL  ^ 

MEMPHIS  INTL  

ROBERT  MUELLER  MUNI  

WITTMAN  REGIONAL  

WITTMAN  REGIONAL 

WITTMAN  REGIONAL  

BOCA  RATON 

BOCA  RATON 

ANCHORAGE  INTL 

ANCHORAGE  INTL 

FOLLETT-LIPSCOMB  COUNTY 

SPENCER  MUNI  

SHENANDOAH  VALLEY  REGIONAL 


SHENANDOAH  VALLEY  REGIONAL 


DENISON  MUNI  

SPENCER  MUNI  

SPENCER  MUNI  

SPENCER  MUNI  

SPENCER  MUNI  ^ 

WASHINGTON  MUNI 

WASHINGTON  MUNI 

WASHINGTON  MUNI 

YORK  MUNI  

SCHENCK  FIELD 

CRESTON  MUNI  

QUINN  FIELD 

CHAUTAUQUA         COUNTY/JAMES- 
TOWN. 
JOHN  F.  KENNEDY  INTL  

GREATER  ROCHESTER  INTL 

GREATER  ROCHESTER  INTL 

TULSA  INTL  


FDCNo. 


8/8968 

8/8965 
8/8963 
8/8964 

8/8985 

8/8975 
8/8980 
8«981 
8/8982 

8/9006 
8/9007 
8/9004 
8/9005 
8/8997 
8/9077 

8/9049 


8/9050 


8/9084 

8/9078 
8/9081 

8/9082 
8/9083 
8^067 
8/9068 
8/9069 

8/9079 
8/9134 
8/9135 

8/9111 

8/9101 

8/9102 

8/9099 
8/9100 

8/9136 


SIAP 


VOR/DME   OR   GPS    RWY    14 

AMDT  8. 
ILS  RWY  25  AMDT  7. 
ILS  RWY  17  AMDT  5. 
CONVERGING     ILS     RWY     17 

AMDT  2. 
ILS   RWY   36R   (CAT   I.    II.   Ill) 

AMDT1. 
GPSRWY31L.  ORIG. 
VOR  RWY  36,  AMDT  16A. 
ILS  RWY  36.  AMDT  6A. 
NDB  OR  GPS  RWY  36.  AMDT 

5A. 
VOR/DME  OR  GPS-A  ORIG. 
GPS  RWY  5  ORIG  . 
GPS  RWY  14.  AMDT  1. 
ILS  RWY  14,  AMDT  1. 
VOR/DME  OR  GPS-A.  AMDT  2. 
VOR  OR  GPS  RWY  30.  ADMT 

2. 
NDB  OR  GPS  RWY  5  AMDT  9. 


ILS  RWY  5  AMDT  8. 


NDB  OR  GPS  RWY  30.  AMDT 

4. 
NDB  RWY  30.  AMDT  8. 
VOR  OR  GPS  RWY  12.  AMDT 

2. 
NDB  RWY  12,  AMDT  1. 
ILS  RWY  12,  AMDT  1 
VOR/DME  RWY  36.  ORIG. 
NDB  RWY  31.  AMDT  1. 
VOR/DME  RNAV  OR  GPS  RWY 

31 .  AMDT  4A. 
NDB  RWY  35.  AMDT  3. 
NDB  OR  GPS-A.  AMDT  4. 
NDB  OR  GPS  RWY  34.  AMDT 

1. 
NDB  OR  GPS  RWY  32.  AMDT 

1A. 
ILS  RWY  25  AMDT  5A. 

ILS  RWY   13L  (CAT  I  AND  II) 

AMDT  14B. 
ILS  RWY  28  AMDT  27. 
NDR  OR  GPS  RWY  28  AMDT 

20. 
ILS  RWY  36R.  AMDT  28B. 


(FR  Doc.  99-11(  14  Filed  1-15-99;  8:45  ami 
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ACTION:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPartSf7 

pocket  No.  29437;  Amdt  No.  1909] 
RIN2120-AA64 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendment 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 


instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  FUght  Procediu* 
Standards  Branch  {AMCAFS-420). 
FUght  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  Qty. 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  TTie  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fmlher. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  a«t)nautlcal  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  apphcable.  that  good  cause  exists 
for  makiig  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has^  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  January  8, 
1999. 

Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27.  97.29. 97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
IDA,  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL^iPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  '  Effective  25  February  1999 

St  Louis.  MO.  Spirit  of  St  Louis.  VOR  OR 
GPS  RWY  8R,  Amdt  7 A.  CANCELLED 

St  Louis.  MO,  Spirit  of  St  Louis,  VOR  RWY 
26L.  Amdt  5.  CANCELLED 

•  *  '  Effective  25  March  1999 

Homer,  AK,  Homer.  LOaDME  RWY  3.  Amdt 

9 
Homer,  AK.  Homer,  LOC/DME  BC  RWY  21, 

Amdt  4 
Homer,  AK,  Homer.  NDB-A,  Orig 
Homer,  AK,  Homer,  NDB  OR  GPS  RWY  3, 

Amdt  2B,  CANCELLED 
Homer.  AK,  Homer,  GPS  RWY  3,  Orig 
Kenai,  AK,  Kenai  Muni,  ILS  RWY  19R,  Amdt 

6A.  CANCELLED 
Kenai,  AK,  Kenai  Muni.  ILS/DME  RWY  19R. 

Orig 
Windsor  Locks,  CT,  Bradley  IntI,  ILS  RWY 

24,  Amdt  9 
Chicago/Romeoville,  IL.  Lewis  University, 

LOC/DME  RWY  9.  Orig 
Burlington,  KS,  Coffey  County.  NDB  RWY  36, 

Amdt  2 
Burlington,  KS,  Coffey  County,  GPW  RWY 

18,  Orig 
Burlington,  KS,  Coffey  County,  GPS  RWY  36. 

Orig 
Bolivar,  MO,  Bolivar  Municipal.  VOR/DME 

RWY  36.  Orig 
Bolivar.  MO,  Bolivar  Municipal,  GPS  RWY 

18,  Orig 
Bolivar.  MO.  Bolivar  Municipal.  GPS  RWY 

36,  Orig 
Kansas  City,  MO,  Kansas  City  Intl,  ILS  RWY 

27,  Orig 
Trenton,  MO.  Trenton  Muni,  NDB  RWY  18, 

Amdt  7 
Trenton,  MO.  Trenton  Muni,  NDB  RWY  36, 

Amdt  9 
Trenton,  MO,  Trenton  Muni,  GPS  RWY  18. 

Orig 
Trenton,  MO,  Trenton  Muni,  GPS  RWY  36. 

Orig 
West  Plains.  MO,  West  Plains  Muni,  NDB 

RWY  36,  Amdt  1 
West  Plains,  MO.  West  Plain   Muni,  GPS 
RWY  18,  Amdt  1 
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West  Plains,  MO.  West  Plains  Muni,  GPS 

RWY  36.  OriJ 
Fairbury,  NE,  Ftirbury  Municipal,  NDB-A, 

Amdt3  I 

Fairbury,  NE,  Fiirbury  Municipal,  GPS  RWY 

17.  Orig         T 
Fairbury.  NE,  Fairbury  Municipal.  GPS  RWY 

35.  Orig  ] 

Reading.  PA,  Reading  Regional/Carl  A. 

Spaatz  Field.  NDB  RWY  36,  Amdt  24 
Reading.  PA.  Reading  Regional/Carl  A. 

Spaatz  Field.  ILS  RWY  13,  Orig 
Reading,  PA,  Raeding  Regional/Carl  A. 

Spaatz  Field,  ILS  RWY  36,  Amdt  29 
Reading,  PA,  Riding  Regional/Carl  A. 

Spaatz  Field,  pPS  RWY  18,  Orig 
Reading,  PA,  Rdading  Regional/Carl  A. 

Spaatz  Field,  VOR/DME  RNAV  OR  GPS 

RWY  13,  Amdt  7.  CANCELLED 
Reading,  PA,  Raiading  Regional/Carl  A. 

Spaatz  Field,  VOR/DME  RNAV  OR  GPS 

RWY  18,  Amdt  5,  CANCELLED 

The  FAA  piblished  a  procedure  in 
Docket  No.  29104;  Amdt  No.  1904  to 
part  97  to  the  Federal  Aviation 
Regulations  (VOL.  63,  FR  No.  41,  Page 
69549,  dated  thursday.  December  17, 
1998)  under  Section  94.23  which  is 
hereby  amendjed  as  follows: 

Muscatine,  lA.  Muscatine  Muni,  VOR/DME 
RNAV  RWY  34,  Orig-B,  CANCELLED 
Effective  28  jinuary  1999. 

(FR  Doc.  99-ll(i3  Filed  1-15-99;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 

Final  Clarification  of  Statement  of 
Policy;  Standard  for  the  Fiammability 
of  Children's  Sleepwear:  Sizes  0 
Through  6X;  Standard  for  the 
Fiammability  of  Children's  Sleepwear: 
Sizes  7  Through  14 

AGENCY:  Consimier  Product  Safety 
Commission.  I 

ACTION:  Final  Clarification  of  Statement 
of  Policy. 


SUMMARY:  The  Commission  amends  the 
policy  statements  at  16  CFR  1615.64(d) 
and  1616.65(cl)  so  that  infant  garments 
(sized  for  a  dald  nine  months  and 
under)  and  "tjght-fitting"  garments  (as 
defined  in  tha  sleepwear  standards)  can 
be  marketed  a^d  promoted  with  other 
sleepwear.      i 

DATES:  This  clarification  of  statements 
of  poUcy  shall  become  effective  January 
19, 1999. 

FOR  FURTHER  IflFORMATION  CONTACT: 
Marilyn  Borsdri,  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington,  IP.C.  20207;  telephone 
(301)  504-0400.  extension  1370. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Consumer  Product  Safety 
Commission  enforces  two  fiammability 
standards  for  children's  sleepwear.  The 
fiammability  standard  for  children's 
sleepwear  in  sizes  0  through  6X  is 
codified  at  16  CFR  Part  1615.  The 
fiammability  standard  for  children's 
sleepwear  in  sizes  7  through  14  is 
codified  at  16  CFR  Part  1616. 

On  September  9,  1996.  the 
Commission  issued  a  final  rule 
amending  the  fiammability  standards 
for  children's  sleepwear  to  exclude  from 
the  definition  of  "children's  sleepwear," 
codified  at  16  CFR  1615.1(a)  and 
1616.2(a),  (1)  garments  sized  for  infants 
nine  months  of  age  or  younger  and  (2) 
tight-fitting  gfuments  for  children  older 
than  nine  months.  61  FR  47,634.  The 
Commission  found  that  such  tight- 
fitting  garments  did  not  present  an 
unreasonable  risk  of  injury.  Rather,  the 
Commission's  information  showed  that 
many  severe  incidents  occurred  with 
loose-fitting  garments  such  as  oversized 
t-shirts  used  inappropriately  as 
sleepwear.  The  Commission  concluded 
that  garments  fitting  closely  and  that 
touch  the  body  at  key  points  should  be 
exempt  from  the  sleepwear  standards 
because  they  do  not  present  the  same 
risk  as  loose-fitting  garments.  These 
amendments  became  effective  on 
January  1, 1997.  However,  the 
Commission  also  issued  a  stay  of 
enforcement  for  close-fitting  garments 
which  are  labeled  and  promoted  as 
imderwear.  That  stay  expired  on  June  9, 
1998. 

B.  Clarification 

The  Commission  has  become  aware 
that  the  garment  industry  is  concerned 
about  the  policy  statements  in  16  CFR 
1615.64(d)  and  1616.65(d).  which 
suggest  segregation  of  items  covered  by 
the  children's  sleepwear  standards  fi-om 
all  fabrics  and  garments  that  are  beyond 
the  scope  of  the  children's  sleepwear 
standards.  The  purpose  of  the 
September  9, 1996  final  rule  was  to 
allow  garments  sized  for  a  child  nine 
months  and  under  and  tight-fitting 
garments  in  sizes  above  nine  months  to 
be  sold  and  used  as  sleepwear. 
Therefore,  the  Commission  proposed  on 
May  21, 1998  (63  FR  27885)  to  modify 
the  policy  statements  at  1615.64(d)  and 
1616.65(d)  to  provide  that  infant 
garments  (defined  in  the  amended 
sleepwear  standard  at  16  CFR 
1615.1(c)(1)  as  sized  for  a  child  nine 
months  and  under)  and  "tight-fitting" 
garments  (defined  in  the  amended 
sleepwear  standard  at  16  CFR  1615. l(o) 
and  1616. 2(m))  can  be  marketed  and 
promoted  with  other  sleepwear. 


One  comment  was  received  on  the 
proposed  clarification  to  the  sleepwear 
segregation  policy.  This  comment,  fi^m 
the  National  Cotton  Council,  supported 
the  proposed  clarification.  The 
comment  stated  that  the  amendment  is 
necessary  to  prevent  confusion  to  the 
consiuner  that  would  come  from  not 
allowing  infant  and  tight-fitting 
sleepwear  to  be  marketed  and  promoted 
as  sleepwear.  The  Commission  is 
unaware  of  any  reason  not  to  issue  the 
amendments,  and  thus,  by  this  notice, 
the  amendments  are  issued,  as  they 
were  proposed,  in  final  form. 

C.  Efifective  date 

Because  this  document  issues 
statements  of  policy,  the  requirement  of 
5  U.S.C.  553(d)  that  the  effective  date  of 
substantive  rules  shall  not  be  less  than 
30  days  from  their  date  of  publication  is 
not  applicable.  Consequently,  these 
amended  policy  statements  shall 
become  effective  upon  their  pubUcation 
in  the  Federal  Register. 

D.  Issuance 

For  the  reasons  stated  above,  and 
pursuant  to  the  authority  of  Section  4  of 
the  Flanunable  Fabrics  Act  (15  U.S.C. 
1193),  the  Commission  amends  16  CFR 
1615  and  1616  as  follows: 

PART  1615— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 

1.  The  authority  citation  for  part  1615 
continues  to  read  as  follows: 

Authority:  Sec.  4, 67  Stat.  112.  as 
amended,  81  Stat.  56»-70;  15  U.S.C.  1193. 

2.  Section  1615.64  is  amended  by 
revising  paragraph  (d)  introductory  text 
to  read  as  follows: 

§  1 61 5.64    Policy  to  clarify  scope  of  the 
standard. 

*        •        *        •        * 

(d)  Retailers,  distributors,  and  wholesalers, 
as  well  as  manufacturers,  importers,  and 
other  f)ersons  (such  as  converters) 
introducing  a  fabric  or  garment  into 
commerce  which  does  not  meet  the 
requirements  of  the  Hanmiability  standards 
for  children's  sleepwear,  have  an  obligation 
not  to  promote  or  sell  such  fabric  or  garment 
for  use  as  an  item  of  children's  sleepwear. 
Also,  retailers,  distributors,  and  wholesalers 
are  advised  not  to  advertise,  promote,  or  sell 
as  an  item  of  children's  sleepwear  any  item 
which  a  manufacturer,  importer,  or  other 
person  (such  as  a  converter)  introducing  the 
item  into  commerce  has  indicated  by  label, 
invoice,  or,  otherwise,  does  not  meet  the 
requirements  of  the  children's  sleepwear 
fiammability  standards  and  is  not  intended 
or  suitable  for  use  as  sleepwear.  "Infant 
garments"  as  defined  by  §  1615.1(c)  and 
"tight-fitting"  garments  as  defined  by 
§  1615.1(o)  are  exempt  from  the  standard 
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which  requires  flame  resistance.  They  may  be 
marketed  as  sleepwear  for  purposes  of  this 
section.  Additionally,  retailers  are  advised: 


PART  1616-STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  7  THROUGH  14 

1.  The  authority  citation  for  part  1616 
continues  to  read  as  follows: 

Authority:  Sec.  4, 67  Stat.  112,  as 
amended,  81  Stat.  569-70;  15  U.S.C.  1193. 

2.  Section  1616.65  is  amended  by 
revising  paragraph  (d)  introductory  text 
to  read  as  follows: 

f  1 61 6.65    Policy  scope  of  th«  standard. 

•        •        •        «        • 

(d)  Retailers,  distributors,  and  wholesalers, 
as  well  as  manufacturers,  importers,  and 
other  persons  (such  as  converters) 
introducing  a  fabric  or  garment  into 
commerce  which  does  not  meet  the 
requirements  of  the  flammability  standards 
for  children's  sleepwear,  have  an  obligation 
not  to  promote  or  sell  such  fabric  or  garment 
for  use  as  an  item  of  children's  sleepwear. 
Also,  retailers,  distributors,  and  wholesalers 
are  advised  not  to  advertise,  promote,  or  sell 
as  an  item  of  children's  sleepwear  any  item 
which  a  manufacturer,  importer,  or  other 
person  (such  as  a  converter)  introducing  the 
item  into  commerce  has  indicated  by  label, 
invoice,  or,  otherwise,  does  not  meet  the 
requirements  of  the  children's  sleepwear 
flanunability  standards  and  is  not  intended 
or  suitable  for  use  as  sleepwear.  "Tight- 
fitting"  garments  as  defined  by  §  1616.2(m) 
are  exempt  trom  the  standard  which  rAjuires 
flame  resistance.  They  may  be  marketed  as 
sleepwear  for  purposes  of  this  section. 
Additionally,  retailers  are  advised: 
***** 

Dated:  January  13, 1999. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  99-1139  Filed  1-15-99;  8:45  am) 

BILUNO  COOE  63S5-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 

Final  Technical  Changes;  Standard  for 
the  Flammability  of  Children's 
Sleepwear:  Sizes  0  Through  6X; 
Standard  for  the  Flan>mability  of 
Children's  Sleepwear:  Sizes  7  Through 
14 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  technical  changes. 

SUMMARY:  The  Commission  is  amending 
the  flammability  standards  for 
children's  sleepwear  in  sizes  0  through 
6X  and  7  through  14  to  make  several 


technical  changes  that  would  correct  the 
definition  of  "tight-fitting  garment."  The 
changes  will  clarify  the  points  where 
garment  measurements  should  be  made. 

DATES:  The  amendments  will  become 
effective  on  February  18, 1999). 

FOn  FURTHER  INFORMATION  CONTACT: 
Marilyn  Borsari.  Office  of  Compliance. 
Consiuner  Product  Safety  Commission. 
Washington.  D.C.  20207;  telephone 
(301)  504-0400.  extension  1370. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Commission  administers  two 
rules  issued  under  section  4  of  the 
Flammable  Fabrics  Act  ("FFA").  15 
U.S.C.  1193,  that  prescribe  flammability 
tests  for  children's  sleepwear  garments 
and  fabrics  intended  for  use  in 
children's  sleepwear.  The  first,  issued  in 
1971  by  the  Secretary  of  Commerce, 
covers  children's  sleepwear  in  sizes  0 
through  6X.  16  CFR  Part  1615.  After 
responsibility  for  administration  and 
enforcement  of  the  FFA  was  transferred 
to  the  Consumer  Product  Safety 
Commission  by  provisions  of  section 
30(b)  of  the  Consumer  Product  Safety 
Act.  15  U.S.C.  2079fb),  the  Commission 
issued  a  flammability  standard  for 
children's  sleepwear  in  sizes  7  through 
14.  The  tests  in  that  standard  are 
substantially  the  same  as  those  in  the 
standard  for  children's  sleepwear  in 
sizes  0  through  6X.  The  flammability 
standard  for  children's  sleepwear  in 
sizes  7  through  14  is  codified  at  16  CFR 
Part  1616. 

Both  standards  require  that  test 
specimens  must  self-extinguish  when 
exposed  to  a  small  open-flame  ignition 
source.  Self-extinguishing  fabrics  and 
garments  are  those  that  stop  burning 
when  removed  from  an  ignition  source. 
Both  standards  require  manufacturers  of 
sleepwear  garments  to  perform 
prototype  tests  on  specimens  of  fabric, 
seams,  and  trim  with  acceptable  results 
before  beginning  production  of 
sleepwear  garments.  Both  standards  also 
require  manufacturers  of  sleepwear 
fabrics  and  garments  to  group  fabrics 
and  garments  into  production  imits  and 
to  randomly  sample  and  test  products 
bom  each  production  unit.  Neither 
standard  requires  that  specific  fabrics  or 
flame-retardant  treatments  be  used  in 
the  manufacture  of  children's 
sleepwear. 

On  September  9. 1996,  the 
Commission  issued  a  final  rule 
amending  the  flammability  standards 
for  children's  sleepwear  to  exclude  from 
the  definition  of  "children's  sleepwear" 
(1)  garments  sized  for  infants  nine 
months  of  age  or  yoimger  and  (2)  tight- 


fitting  sleepwear  garments  for  children 
older  than  nine  months.  61  FR  47634. 

The  Commission  found  that  such 
tight-fitting  sleepwear  did  not  present 
an  unreasonable  risk  of  injury.  Rather, 
the  Commission's  information  showed 
that  sleepwear  incidents  occurred  with 
loose-fitting  garments  such  as  T-shirts. 
A  review  of  hterature  for  that 
amendment  showed  that  fit  can 
influence  garment  flammability. 
Garments  that  fit  close  to  the  body  are 
less  likely  to  catch  fire  in  the  first  place 
and  less  likely  to  allow  heat  to  develop 
between  the  fabric  and  the  body,  thus 
decreasing  the  likelihood  of  thermal 
injury.  Id.  The  Commission  concluded 
that  garments  fitting  closely  and  that 
touch  the  body  at  key  points  should  be 
exempt  from  the  sleepwear  standards  as 
they  do  not  present  the  same  risk  as 
loose-fitting  garments.  These 
amendments  became  effective  on 
January  1,  1997.  However,  the 
Commission  also  issued  a  stay  of 
enforcement  for  close-fitting  garments 
which  are  labeled  and  promoted  as 
underwear.  That  stay  expired  on  June  1. 
1998.  62  FR  60163. 

The  Commission  defined  tight-fitting 
garments  as  those  that  did  not  exceed 
certain  measurements  in  the  chest, 
waist,  seat,  upper  arm,  thigh,  wrist,  and 
ankle  for  each  size  ranging  from  over  9 
months  through  children's  size  14.  In 
the  amendments,  the  Commission 
specified  maximum  allowable 
measurements  for  each  of  these 
locations  for  each  size  garment.  61  FR 
47644-47. 

B.  Statutory  Provisions  and  the 
Proposed  Rule 

The  FFA  provides  that  the 
Commission  can  issue  or  amend  a 
flammability  standard  when  the 
standard  may  be  needed  to  protect  the 
public  from  an  unreasonable  risk  of  the 
occurrence  of  fire  leading  to  death, 
injury  or  significant  property  damage. 
15  U.S.C.  1193(a). 

Section  4(g)  of  the  FFA  states  that  a 
proceeding  "for  the  promulgation  of  a 
regulation  under  this  section"  shall  be 
initiated  by  publication  of  an  advance 
notice  of  proposed  rulemaking 
("ANPR").  IS'U.S.C.  1193(g).  Due  to  the 
technical  nature  and  narrow  scope  of 
this  proceeding,  the  Commission 
concluded  that  an  ANPR  would  be  of  no 
value  to  the  public  or  the  Commission. 

Thus,  the  Commission  began  this 
proceeding  on  May  21, 1998,  v«th  a 
notice  of  proposed  rulemaking  ("NPR"). 
63  FR  27877  (corrected  on  Jtme  11. 
1998,  63  FR  31950).  That  notice 
explained  that  once  manufacttu«rs 
began  to  design  tight-fittmg  sleepwear 
that  would  meet  the  amendments,  they 
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identified  sonie  problems  with  design 
and  construction  of  these  gannents. 
After  meeting'with  industry  members 
and  considering  various  suggestions,  the 
staff  conclude|d  that  some  adjustments 
needed  to  be  ihade  to  the  locations  for 
measurement!  specified  in  the 
amendments  lor  some  points  on  the 
garments.  Thq  staff  believed  that  these 
adjustments  v^ould  be  needed  for  the 
point  of  measurement  of  the  upper  arm. 
the  seat,  and  the  thigh.  The  staff  also 
examined  possible  changes  to  the  sweep 
(bottom  of  tha|  top  of  a  two-piece 
garment).        j 

In  order  to  l^etter  assess  this  need  and 
to  determine  if  the  possible  changes 
would  result  iin  practical,  wearable 
garments,  the  staff  conducted  structured 
observations  (if  some  garments.  As 
explained  in  tjie  NPR,  these 
observations  demonstrated  that 
garments  ma^e  according  to 
measurement  locations  contemplated  by 
the  staff  were  wearable,  comfortable  and 
suitable  for  sleeping  and  play.  They  also 
demonstrated  I  that  making  changes  to 
the  sweep  of  tpe  top  of  a  two-piece 
garment  by  allowing  an  hourglass 
silhouette  would  allow  the  sweep  to 
flare  away  from  the  body,  exposing  the 
bottom  edge  vyhen  a  child  raised  her 
arms.  Thus,  tlie  Commission  did  not 
propose  makihg  any  changes  to  the 
sweep  of  the  gannents. 

C.  CommenU  on  the  SPK 

In  response  to  the  proposal  of  May  21 , 
1998,  six  writien  comments  were 
received.  In  addition,  nine  related 
comments  and  several  oral  inquiries 
were  received  The  significant  issues 
addressed  by  these  comments  are 
discussed  beli  )w. 

1.  Issuance  of  the  Amendments 

American  Marketing  Enterprises,  Inc., 
an  importer  of  childrenswear, 
commented  t|iat  it  agrees  to  a  certain 
extent  with  the  proposed  amendments. 
Similarly,  thej  National  Cotton  Council, 
representing  cotton  producers,  believes 
that  the  proposed  technical  changes  are 
an  improvement. 

The  Safe  Children's  Sleepwear 
Coalition  (SCpC),  a  group  formed  in 
response  to  tlie  Commission's  decision 
in  1996  to  exempt  certain  tight- fitting 
garments  and|  garments  intended  for 
infants  from  the  sleepwear  flammability 
standards,  commented  that  it  opposes 
the  1996  amehdments.  SCSC  stated  that 
its  members  ''do  not  believe  any 
technical  changes  to  the  amendments 
can  make  the  i  new  requirements  for 
children's  slebpwear  effective"  and  thus 
"it  would  be  counter-productive  and 
misleading"  fo  comment  on  specific 
measurement  protocols.  Rather,  SCSC 


would  like  the  Commission  to  rescind 
the  1996  amendments.  The  Commission 
also  received  nine  other  letters  from 
hospitals,  public  interest  groups,  and 
fire  or  emergency  groups  asking  that  the 
Commission  reconsider  the  1996 
exemption  for  tight-fitting  and  infant 
garments. 

Garments  on  children  observed  by  the 
staff  while  it  was  developing  the 
proposed  technical  amendments 
demonstrated  that  comfortable, 
practical,  snug-fitting  sleepwear  could 
be  produced  with  these  slight  changes 
in  the  standards.  The  purpose  of  the 
May  21, 1998  proposed  rule  was  to 
propose  necessary  technical  changes 
that  would  clarify  the  points  where 
garment  measurements  should  be  made. 

The  proposed  rule  has  a  very  narrow 
scope.  The  comments  of  the  SCSC  and 
the  others  mentioned  above  are 
responding  to  the  broader  1996 
rulemaking  and  are  beyond  the  scope  of 
the  May  21, 1998  notice.  However,  as 
required  by  the  recent  appropriations 
bill  enacted  by  Congress.  Pub.  L.  105- 
276,  the  Commission  intends  to  propose 
for  comment  a  revocation  of  the 
September  9,  1996  amendments  to  the 
standards  for  the  flammability  of 
children's  sleepwear  and  any 
subsequent  amendments. 

2.  Consumer  Education  Campaign 

Letters  received  fi-om  hospitals,  public 
interest  and  fire  and  emergency  groups 
were  critical  of  the  consumer  education 
campaign  promised  by  the  American 
Apparel  Manufacturers  Association  at 
the  time  the  exemption  for  tight-fitting 
sleepwear  was  published.  These  letters 
said  that  the  "apparel  industry  has 
failed  to  agree  on  labeling  or  tight-fitting 
requirements  or  design  and  implement 
the  promised  educational  campaign  .  .  . 
[and  that]  it  is  virtually  impossible  for 
consumers  to  judge  the  relative  safety  of 
such  sleepwear  garments  in  the 
marketplace." 

These  comments  are  beyond  the  scope 
of  the  proposed  technical  amendments, 
but  the  issue  is  an  important  one. 
AAMA  has  declined  to  initiate  a 
comprehensive  consumer  information 
campaign  as  originally  planned  with  a 
press  conference.  AAMA  indicated  that 
it  is  prepared  to  do  so  when  the 
sleepwear  amendments  are  final  and  it 
is  satisfied  that  saleable,  wearable,  and 
comfortable  snug-fitting  garments  can  be 
produced. 

Nevertheless,  AAMA  is  actively 
distributing  the  art  work  for  the  hang 
tags  and  reproducing  copies  of  the 
brochure  developed  to  inform 
consumers  about  safety  and  the  new 
snug-fitting  sleepwear  at  the  point  of 
sale.  Early  in  1997,  AAMA  distributed 


the  art  work  and  brochure  information 
to  40  organizations  (AAMA  members, 
non-members,  and  other  interested 
parties.)  Since  March  1998, 13 
companies  have  requested  the  art  work 
for  the  hang  tags.  Approximately  3,500 
brochures  have  been  distributed  by  a 
major  retailer  and  two  major  AAMA 
member  companies.  On  December  14, 
1998  AAMA  issued  a  holiday  press 
release  giving  children's  sleepwear 
safety  tips  about  snug-fitting  and  FR 
sleepwear. 

There  is  still  no  formal  industry 
coordination  of  consumer  information 
efforts  at  this  time.  However,  at  trade 
shows,  meetings,  and  in  other 
communications  with  industry 
members,  the  CPSC  staff  has  encouraged 
the  use  of  a  consistent  message  on  hang 
tags  to  facilitate  consumer 
understanding.  All  known 
manufacturers  of  snug-fitting  sleepwear 
are  marketing  their  garments  with  the 
basic  information  from  the  AAMA  hang 
tag.  Some  flame-resistant  garments  also 
carry  a  version  of  this  information.  The 
label  states  "Fabric  and  fit  are  important 
safety  considerations  for  children's 
sleepwear.  Sleepwear  should  be  flame 
resistant  or  snug-fitting  to  meet  U.S. 
Consumer  Product  Safety  Commission 
sleepwear  requirements."  Labels  further 
state  that  the  garment  attached  is  either 
flame-resistant  or  should  be  worn  snug- 
fitting.  Some  retailers  have  expanded 
their  use  of  this  labeling  to  store 
displays  and  have  informed  their 
salespeople  and  customers  through 
training  courses  and  in-house 
publications. 

Also,  in  November  1998  the 
Commission  issued  a  video  news  release 
(VNR)  warning  about  the  use  of  loose- 
fitting  garments,  especially  T-shirts,  for 
sleepwear.  The  VNR  also  described  the 
safer  alternatives  available  under  the 
existing  sleepwear  regulations — flame- 
resistant  and  snug-fitting  sleepwear — 
and  the  hang  tags  that  commonly 
identify  them  in  retail  stores. 

3.  Measurement  Standard 

A  major  retailer  commented  that  "the 
measurements  proposed  by  the  CPSC  for 
sizes  7-14  are  based  on  one  university 
study,  rather  than  generally  accepted 
industry  standards.  Standards  CS  53-48 
(Girls)  and  CS  51-50  (Boys)  should  be 
the  applicable  measurement  standards 
for  children's  sizes  7-14." 

The  standards  recommended  in  the 
comment  were  incorrectly  titled.  The 
correct  titles  are  CS  153-48  (Girls)  and 
CS  155-50  (Boys).  However,  these  are 
not  the  latest  versions  of  the  former 
National  Bureau  of  Standards  (NBS) 
sizing  standards  (last  updated  in  1970 
and  1972  before  the  NBS  was  renamed 
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the  National  Institute  of  Standards  and 
Technology  (NISTj).  The  most  recent 
versions  are  NBS  Volimtary  Product 
Standards  PS  54-72  (Girls)  and  PS 
36-70  (Boys). 

Tho  snug-fitting  dimensions  for  sizes 
7-14  in  the  children's  sleepwear 
standards  are  based  on  the  latest  NBS 
standards  and  data  from  the  University 
of  Michigan's  study  "Anthropometry  of 
Infants,  Children,  and  Youths  to  Age  18 
for  Product  Safety  Design."  The  majority 
of  the  CPSC  snug-fitting  dimensions 
match  those  of  the  NBS  standards. 

During  an  April  25, 1995  meeting 
with  CPSC  staff,  sleepwear  industry 
representatives  indicated  that  they  do 
not  adhere  to  any  consistent  sizing 
standards.  Therefore,  CPSC  staff 
developed  the  snug-fitting  dimensions 
from  the  most  current  and  reliable  data 
available  that  pertain  to  typical  body 
dimensions  of  children. 

4.  Upper  Arm  E)imensions 

Two  commenters  requested  an 
increase  in  the  upper  arm  dimensions  of 
the  snug-fitting  requirements.  Gap,  Inc., 
a  garment  producer,  recommends  an 
increase  of  V4  inch  in  the  upper  arm 
dimensions  of  baby  garments  from  size 
9  months  to  36  months  (or  size  3T)  to 
improve  comfort  and  fit.  AAMA 
recommends  all  upper  arm 
measurements  be  increased  2  inches. 
AAMA  disagrees  with  Commission  staff 
conclusions  that  saleable,  wearable,  and 
comfortable  garments  can  be  produced 
with  current  upper  arm  dimensions. 

The  Commission  is  not  persuaded 
that  an  increase  in  upper  arm 
dimensions  is  needed  to  produce 
comfortable,  functional  garments. 
Previous  presentations  from  AAMA  in 
1997,  requesting  an  additional  2  inches 
in  the  upper  arm  dimension,  were  based 
on  garments  made  with  popular 
interlock  fabrics  that  only  had  55% 
stretch.  No  further  technical  support 
was  provided  with  this  most  recent 
recommendation,  and  no  substantiation 
was  provided  for  the  claim  that  such  an 
addition  to  the  upper  arm  dimension 
would  not  affect  safety. 

Fabrics  with  inadequate  stretch  are 
not  appropriate  for  use  in  this  style  of 
garment  where  the  fabric  must  be  worn 
in  the  stretched  condition.  The  best 
fabrics  available  for  the  1997  staff 
observations  worked  well  in  this  snug- 
fitting  style  wi\h  65%-85%  stretch. 
Some  of  the  newer  fabrics  being 
introduced  to  the  snug-fitting  sleepwear 
market  since  July  1998  stretdi  over 
100%  of  their  original  dimension.  This 
is  more  than  enough  to  ensure  comfort 
and  acconunodate  a  child's  arm  motion. 
Even  the  additional  V*  inch  increase  in 
the  upper  arm  dimension  proposed  by 


Gap  appears  lumecessary  under  these 
cirounstances. 

While  AAMA  believes  that  saleable 
garments  cannot  be  produced  vsrith 
current  upper  arm  dimensions, 
manufacturers  estimate  that  snug-fitting 
cotton  sleepwear  accounts  for  20-25% 
of  total  children's  sleepwear  sales.  By 
these  figures,  there  is  a  significant 
market  for  these  garments. 
Manufactiu^rs  contacted  by  the  staff 
were  optimistic  about  this  market  as 
well. 

5.  Measurement  Method  for  Upper  Arm 

Several  commenters  suggested  that 
the  current  method  for  measuring  the 
upper  arm  (three  steps)  is  complicated 
and  should  be  reduced  to  two.  J.C. 
Penney  commented  that  the  "upper  arm 
measurement  is  too  compUcated  for 
factory  inspection  and  will  lead  to 
controversy  between  manufacturers, 
retailers  and  CPSC  enforcement  staff." 
J.C.  Penney,  along  vdth  AAMA,  suggests 
measiuing  down  the  under  arm  seam  2 
inches  for  infants  and  toddler  sizes  (12 
mos.  to  4T)  and  3  inches  down  for  sizes 
4  to  14  before  measuring  the  upper  arm. 
Gap  also  suggests  a  measurement  along 
the  underarm  seam  as  easier  to  follow 
and  less  prone  to  error. 

The  Commission  recognizes  that  the 
measurement  method  for  the  upper  arm 
is  more  complicated  than  for  other 
typical  garment  dimensions  measured 
by  the  industry.  This  is  because  the 
upper  arm  of  the  body  is  defined  as  a 
point  between  the  shoulder  and  the 
elbow.  Sleeves  do  not  have  elbows;  and 
since  some  sleeve  designs  do  not  have 
a  defined  shoulder,  the  shoulder  was 
defined  by  a  logical  extension  of  the 
side  seam.  The  location  of  the  upper 
arm  can  then  be  measured  down  the 
sleeve  according  to  average  body 
dimensions  for  each  size.  The  CPSC 
staff  observations  described  in  the  April 
1998  briefing  package  showed  this 
method  to  produce  a  fairly  accurate 
match  with  the  upper  arm  of  the 
children  wearing  the  garments. 

AAMA  and  Gap  suggested  an  easier 
way  to  measure  the  upper  arm — a 
specified  distance  along  the  underarm 
sleeve  seam.  CPSC  staff  evaluated  a 
large  sample  of  snug-fitting  garment 
styles  to  determine  the  impact  of  the 
simplified  measurement  method. 
Because  the  style  of  the  sleeves  varied, 
so  did  the  location  for  the  upper  arm  to 
be  measured  by  the  suggested  method. 
In  some  cases,  the  upper  arm  would  be 
measured  further  down  the  sleeve  than 
where  the  child's  upper  arm  is,  allowring 
the  sleeve  to  be  larger  or  fuller  for  more 
of  the  sleeve  than  currently  specified.  In 
other  cases,  the  measurement  would  be 
closer  to  the  armhole  than  measurement 


by  the  current  proposed  amendment, 
liiis  would  create  even  more 
restrictions  in  the  upper  sleeve  design, 
already  the  area  offering  the  greatest 
design  challenge  to  manufacturers. 

Even  with  the  dimensional 
restrictions  of  the  snug-fitting 
requirements,  garment  styles  vary 
considerably.  Manufacturers  could,  for 
various  sizes  of  a  particular  style, 
determine  the  distance(s)  down  the 
underarm  seam(s)  that  coincides  with 
the  point(s)  where  the  measurement 
should  be  made  by  the  standard 
method.  This  could  provide  the 
simplicity  of  the  industry  measurement 
proposals  and  the  accuracy  and 
maximum  allowance  for  the  upper  arm 
dimension  provided  by  the  standard 
method.  Because  of  style  variations 
among  garments  and  manufacturers, 
CPSC  would  continue  to  use  the 
standard  method  for  measuring  the 
upper  arm. 

6.  Need  for  Diaper/Training  Pant  Ease 

J.C.  Penney  notes  that  the  standard 
garment  dimensions  do  not  allow  for 
diaper  or  training  pant  ease  (an  increase 
in  the  width  of  the  garment  in  the  seat 
area).  An  allowable  increase  in  the  rise 
(the  length  of  the  garment  in  the  seat 
area)  produces  ill-fittine  garments. 

For  garments  made  of  woven  fabrics 
or  knits  with  little  or  no  stretch,  extra 
fabric  or  ease  in  the  seat  is  necessary  for 
a  practical,  wearable  garment.  However, 
with  the  use  of  fabrics  that  stretch 
adequately  for  this  style  of  garment  (85 
to  100%  stretch),  diaper  ease  is 
unnecessary. 

7.  Thigh  Measurement 

AAMA  recommended  that  the  thigh 
measurement  be  taken  1  1/2  inches 
below  the  crotch  seam  for  all  sizes 
instead  of  1  inch.  Although  no  specific 
justification  was  given  for  the 
recommendation  in  this  comment, 
AAMA  designers  provided  rationale  in 
an  August  14, 1997,  phone  conference. 
They  indicated  that  because  of  the 
changing  dimension  of  the  pant  in  this 
area,  the  lower  measuring  point  would 
help  with  getting  the  correct  stride  in 
the  pant. 

Tne  Commission  is  not  p>ersuaded  to 
change  this  measurement  point  further. 
In  developing  the  proposed  technical 
amendments,  the  staff  received  input 
from  a  wide  variety  of  industry  contacts, 
including  childrenswear  and  actionwear 
design  instructors.  They  indicated  that 
it  is  typical  industry  practice  to  measure 
the  thigh  1  inch  down  on  the  inseam.  In 
August  1997.  when  AAMA  members 
originally  made  this  recommendation, 
they  were  still  trying  to  der'gn  snug- 
fitting  garments  with  interlock  knits 
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with  inadequate  stretch  for  this  gannent 
design.  CPSClstaff  observations  in  1998 
showed  that  snug-fitting  sleepwear  on 
children  could  be  made  well  following 
the  industry  ]  iractice  of  measuring  1 
inch  down  th  i  inseam.  Again,  the 
fabrics  used  i  i  these  successful 
observation  g  irments  had  considerable 
stretch  (65-81  i%). 

8.  Hourglass  Silhouette 

Two  coram  snters  requested  that  the 
bottom  sweef  (hem  of  the  top)  of  a  two 
piece  garmen ;  be  increased  to  the 
standard  seat  dimension  rather  than  the 
waist  dimension.  Examples  given  by  the 
J.C.  Penney  Cbmpany  showed  that  the 
sweep  of  various  sizes  of  boys  and  girls 
garments  would  have  to  stretch  14  to 
28%  of  their  original  dimension  to  fit 
the  hip.  Theyl  noted  other  problems 
from  their  perspective:  (1)  a 
questionable  pajama  silhouette,  (2) 
difficuhy  pul  iing  the  top  over  the  head 
and  shoulders,  (3)  the  sweep  would  ride 
up  to  the  wai  it  with  body  movement, 
and  (4)  the  fa  jric  would  be  stretched 
loose  (wrinkljd)  around  the  chest  and 
waist. 

Gap  expres  sed  similar  concerns  about 
the  exaggerat  ;d  undersizing  of  the 
sweep  to  the  ivaist  dimension, 
especially  wl  len  factories  are  already 
manufacturing  garments  toward  a 
negative  "tolerance".  They  observed 
bunching  as  ihe  garment  rides  up 
toward  the  vwist  and  are  concerned  that 
this  is  a  safety  hazard.  They  propose 
that  the  sweep  be  less  than  or  equal  to 
the  standard  beat  dimension  for  girls 
sizes  7  to  14  i  ind  toddler  sizes  2XL  and 
3XL  (similar  to  2T  and  3T  in  the 
standards)  fof  reasons  of  comfort  and  fit. 

The  snug-f|tting  garment  silhouette  is 
very  differen  than  the  silhouette 
consumers  hi  ive  come  to  expect  for 
pajamas.  One  reason  the  Commission 
wanted  the  industry  to  move  forward 
with  the  consumer  education  campaign 
was  to  help  cjonsumers  make  the 
necessary  adjustment  in  their 
expectations]  These  snug-fitting 
garments  shduld  be  viewed  realistically 
and  apprecia  ted  for  the  safety  of  their 
design. 

CPSC  staff  observed  a  variety  of  snug- 
fitting  garments  made  of  different 
fabrics  and  b^  different  manufacturers 
during  the  development  of  the  proposed 
technical  amendments.  None  of  the 
child  models!  or  parents,  in  the  case  of 
the  infant,  had  difficulty  putting  on  or 
removing  the  garments  made  to  the 
proposed  teciinical  amendments. 

Tne  sweepi  is  one  of  several 
dimensions  nr  which  commenters 
requested  increased  dimensions  to 
improve  fit  and  comfort.  The  sweep 
sized  to  the  standard  waist  dimension 


has  no  problem  stretching  to  fit  the 
larger  hip,  if  made  of  fabrics  that  stretch 
adequately.  Even  if  the  sweep  is 
undersized  one  inch  in  production 
(Gap's  concern),  the  J.C.  Penney 
examples  discussed  above  must  still 
only  stretch  approximately  14-28%  of 
their  original  dimension.  This  is  a  small 
portion  of  the  available  stretch  of  the 
fabric. 

During  the  proposal's  development, 
several  manufacturers  thought  the 
hourglass  silhouette  option  might  be 
helpful  for  larger  girls'  sizes  where  the 
seat  is  considerably  larger  than  the 
waist,  but  not  helpful  for  other  sizes. 
The  staff  included  the  hoiu^lass  option 
in  the  observations  because  it  had  the 
potential  to  reduce  fabric  bimching  at 
the  waist  and/or  produce  a  more 
functional  garment. 

For  the  CPSC  staff  observations,  a 
girls'  size  12  garment  was  constructed 
with  a  conservative  hourglass 
silhouette;  the  sweep  was  equal  to  the 
smaller  chest  dimension  required  by  the 
standard  rather  than  the  larger  seat 
dimension.  The  top  of  the  garment  fit 
nicely  while  the  model  stood  still; 
however,  when  she  raised  her  arms  or 
moved  during  the  observation,  the 
sweep  flared  away  from  the  body 
significantly,  exposing  the  bottom  edge 
of  the  garment. 

All  of  the  garments  observed  on 
children  by  the  staff  showed  some 
wrinkling  or  bunching  of  fabric  at 
various  points,  most  commonly  around 
the  waist,  knees  and  elbows.  None  of 
the  pajama  tops  pulled  up  to  the  waist 
as  anticipated.  The  concept  of  snug- 
fitting  was  readily  defeated  with  the 
flaring  of  the  sweep  of  the  hourglass 
silhouette  in  the  2-piece  garment.  For 
this  reason,  the  Commission  declines  to 
increase  the  size  of  the  bottom  sweep. 

9.  Sewing  Tolerances 

Three  commenters  supported  the 
addition  of  sewing  tolerances  to  the 
standards.  American  Marketing 
Enterprises,  Inc.,  commented  that 
tolerances  are  currently  used  during 
sewing  and  manufacturing  of  knit 
garments.  "It  is  impossible  to  not  have 
'plus  or  minus'  tolerances  in  a  size 
specification. ...  [In]  CPSC's  policy 
.  .  .  only  minus  tolerances  are 
allowed."  Manufacttu^rs  are  forced  to 
undercut  these  already  snug  fitting 
garments  which  results  "in  substandard 
garments."  Not  allowing  for  both  a 
positive  and  negative  tolerance  is 
"asking  the  trade  to  operate  outside  of 
the  normal  manufacturing  procedures." 

AAMA  commented  that  its 
manufacturers  have  to  undercut 
garments  to  comply  with  the  published 
measurements.  "This  yields  a  garment 


that  is  too  tight  and  will  force  the 
consumer  to  buy  a  larger  size  creating 
new  safety  hazards  from  garments  that 
are  too  long."  Also,  the  National  Cotton 
Coimcil  "strongly  believes  that  there  is 
a  need  for  a  sewing  tolerance." 

Plus  or  minus  tolerances  are  normally 
used  in  the  production  of  all  garments 
and  allow  for  permissible  variations  to 
the  pattern  specifications  that  can  occur 
during  cutting  or  sewing  of  the  garment. 
However,  a  production  tolerance  that 
increases  the  garment  dimensions 
specified  in  the  sleepwear  standards 
would  result  in  a  less  than  snug-fitting 
sleepwear  garment.  The  snug  fit  is 
important  because  the  ease  of  ignition 
increases  when  the  wearer's  clothing 
stands  away  from  the  body.  Without  a 
snug  fit,  if  ignition  occurs,  the  oxygen 
under  the  garment  and  the  absence  of  a 
heat  sink  increase  the  opportunity  for 
sustained  burning. 

The  garment  dimensions  specified  in 
the  standard  are  maximum  dimensions 
for  the  seven  body  locations  indicated. 
Manufacturers  are  allowed  to  sell  snug- 
fitting  sleepwear  garments  so  long  as  the 
gannent  dimensions  for  a  specific  size 
are  not  exceeded.  Knit  fabrics  are 
available  with  a  sufficient  degree  of 
stretch  that  even  if  the  manufacturer 
undercuts  the  fabric  somewhat,  the 
garment  will  still  fit  the  intended  size 
child. 

Snug-fitting  sleepwear  garments 
acceptable  to  consumers  have  been 
available  for  purchase  since  the  fall  of 
1997.  Manufacturers  are  able  to  produce 
acceptable  sleepwear  garments  through 
the  selective  use  of  specific  knit  fabrics 
that  allow  for  necessary  stretch  and 
recovery.  These  garments  hug  the  body. 
Through  careful  plarming  before  and 
during  the  manufacturing  process, 
manufacturers  can  build  in  acceptable 
tolerances  to  the  pattern  so  that  the 
finished  garments  will  meet  the 
required  specification  after  assembly. 

10.  Shrinkage  Tolerances 

The  National  Cotton  Coimcil 
"strongly  believes  that  there  is  a  need 
for  a  *   *  *  5%  shrinkage  tolerance." 

The  amoimt  of  shrinkage  that  occurs 
in  a  garment  v£uies  and  is  dependent  on 
the  fiber  type  (or  types  in  the  case  of 
blends),  quality  of  fiber,  fabric 
construction  and  weight,  method  of 
manufacture,  type  of  finishing  process, 
and  subsequent  laundering  conditions. 
The  amendments  to  the  children's 
sleepwear  standards  do  not  specify  a 
particular  fiber  or  fabric;  therefore, 
manufacturers  may  choose  among  a 
variety  of  fiber  contents,  fabric 
constructions,  etc.,  for  snug-fitting 
garments.  A  5%  tolerance  for  shrinkage 
may  not  be  needed  for  all  fabrics.  Those 
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garments  with  less  than  5%  shrinkage 
would  be  less  than  snug-fitting  because 
they  would  exceed  the  maximum 
dimensions  after  laundering.  In 
addition,  with  laundering  required 
before  measurements  could  be  taken,  it 
would  be  burdensome  and  impractical 
for  the  Commission's  staff  and  others  to 
determine  compliance  at  the  retail  or 
manufacturing  levels. 

Ehfficulties  in  controlling  shrinkage 
were  previously  cited  by  industry 
members  as  reasons  for  allowing 
positive  manufacturing  tolerances. 
Manufactiu«rs  of  successful  products 
this  fall  are  using  several  methods  to 
control  the  shrinkage  of  their  snug- 
fitting  garments:  fabric  compacting, 
garment  washing,  and  fabrics  made  of 
more  stable  cotton/polyester  blends.  For 
these  reasons,  the  Commission  declines 
to  add  tolerances  for  shrinkage. 

11.  Fit  and  Consumer  Preference 

The  National  Cotton  Council 
commented  that  the  proposed 
amendments  "do  not  go  far  enough  in 
correcting  the  garment  fit  problems  and 
could  be  further  improved  without 
affecting  the  safety  provided  by  the 
standard."  SCSC  is  concerned  that  any 
changes  may  not  help  the  situation 
because  it  beUeves  parents  will 
piu-chase  larger  sizes  and  defeat  the 
tight  fit  intended  by  the  rule. 

Neither  commenter  provided  data  or 
other  evidence  to  support  its  position. 
CPSC  staff  observations  from  fittings 
vrith  real  garments  and  children  were 
reported  in  April  1998.  These  showed 
that  comfortable,  functional  garments 
that  fit  the  size  child  intended  can  and 
are  being  produced  with  the 
measurement  clarifications  proposed, 
and  that  are  being  made  final  in  this 
dociunent. 

12.  Chest  Measurement 

Gap  proposes  that  the  chest 
measurement  be  taken  1  inch  below  the 
armpit  to  armpit  line.  "Because  the 
armpit  is  a  sewing  point,  the  garment  is 
prone  to  stretching  in  this  area, 
compromising  the  accuracy  of  the 
measurement.  The  one  inch 
modification  vfiU  eliminate  this 
inaccuracy." 

Although  other  industry  members 
have  previously  mentioned  that  this 
measurement  could  be  shifted  to  1  inch 
below  the  armpit,  none  indicated  that  it 
was  troublesome  to  have  the  chest 
measured  at  the  armpit.  For  that  reason, 
it  was  not  included  in  the  staff 
observations  of  snug-fitting  garments  for 
developing  the  proposed  technical 
amendments.  During  the  CPSC  fittings 
reported  in  April  1998,  the  staff 
observed  no  fit  or  function  problems 


with  garments  made  with  chest 
measurements  determined  at  the  armpit. 

13.  Enforcement  Sample  Size  and 
Tolerances 

Gap  commented  that  clarification  of 
CPSC's  enforcement  policy  is  necessary 
to  further  set  quality  assurance 
guidelines.  This  is  important.  Gap 
believes,  because  of  the  high  variability 
inherent  in  manufacturing  knitted 
products.  Specifically,  Gap  requests  the 
sample  size  and  tolerance  to  be  used  by 
the  Commission  in  enforcement  testing. 

Measurements  defined  in  the  tight- 
fitting  amendments  to  the  sleepwear 
standards  refer  to  maximum  dimensions 
at  specified  locations  on  garments. 
There  are  no  positive  tolerances 
specified  in  the  proposed  amendments. 
TTie  staff  will  consider  enforcement  of 
these  measurements  on  a  case-by-case 
basis,  and  the  staff  will  exercise 
enforcement  discretion  where 
appropriate.  The  staff  will  consider  the 
overall  compliance  of  the  garments  and 
may  base  enforcement  actions  on  more 
than  one  garment  and/or  dimension 
exceeding  the  maximum  measurement, 
including  the  fi^uency  and  size  of  the 
dimensional  difference(s). 

14.  Sleeve  Taper  Clarification 

During  the  comment  period  for  the 
NPR,  the  Compliance  staff  received 
several  inquiries  and  comments  from 
the  industry  regarding  the  design  and 
style  of  short  sleeves  «uid  their 
acceptability  under  the  definition  of 
tight-fitting  garments.  Several  industry 
representatives  requested  clarification 
about  the  required  tapering  of  a  sleeve 
that  is  shorter  than  where  the  uppyer  arm 
is  to  be  measured. 

With  the  proposed  technical  changes 
(May  21, 1998),  the  upper  arm 
measurement  point  is  moved  fi-om  the 
armpit  to  a  location  that  more  closely 
approximates  the  true  upper  arm  of  a 
child  wearing  the  garment.  The 
proposed  location  (approximately  one 
quarter  length  down  the  sleeve)  is  the 
midpoint  between  the  shoulder  and  the 
elbow.  The  maximum  upper  arm 
dimensions  remain  imchanged. 

The  original  amendments  of 
September  1996  (§  1615.1(o)(3)  and 
§  1616.2(m)(3))  define  sleeves  of  a  tight- 
fitting  garment  "which  diminish  in 
width  gradually  fi-om  the  upper  arm  to 
the  wrist".  The  upper  arm  of  the 
garment  was  measured  fi-om  the  armpit. 
However,  in  the  proposed  technical 
amendments,  the  upper  arm 
measurement  is  made  further  down  the 
sleeve.  The  change,  if  interpreted 
literally,  allows  for  short  or  cap  sleeves 
on  garments  that  could  realistically  end 


at  a  point  above  where  the  upper  arm 
measurement  is  to  be  made. 

In  order  to  avoid  flaring  sleeves  and 
maintain  the  desired  safety  of  the 
tapering  sleeve  silhouette,  the  language 
describing  the  sleeve  is  changed  to 
"which  diminish  in  width  gradually 
from  the  top  of  the  shoulder  (point  G  in 
diagram  1)  [of  sections  1615. l(o)  and 
1616.2(m)l  to  the  wrist."  If  a  short 
sleeve  ends  before  the  location  of  the 
upper  arm  measurement,  the  sleeve 
should  still  taper  (rather  than  flare) 
toward  the  vmst  along  the  same  lines  as 
a  long  sleeve.  This  clarification  reflects 
the  original  intent  of  the  amendment. 

D.  The  Technical  Changes 

This  final  rule  makes  the  technical 
changes  that  were  proposed  in  the  NPR. 
These  changes  alter  some  of  the 
locations  where  measurements  should 
be  taken  to  determine  if  a  sleepwear 
garment  is  tight-fitting. 

Measurement  of  Upper  Arm.  As 
explained  in  the  NPR,  this  change  will 
allow  manufacturers  to  measure 
sleepwear  garments  at  a  location  that 
better  approximates  the  true  upper  arm 
of  the  garment.  In  an  effort  to  simplify 
the  definition  of  "tight-fitting  garment" 
the  1996  sleepwear  amendments  called 
for  measuring  fit)m  the  arm  pit; 
however,  this  does  not  allow  sufficient 
room  at  the  upper  opening  of  the  sleeve. 
Under  this  correction,  the  upper  arm 
will  be  measured  from  the  shoulder  to 
approximately  one  quarter  the  length  of 
the  arm. 

The  maximum  upper  arm  dimensions 
for  each  size  specified  in  the  1996 
sleepwear  amendments  remain 
unchanged.  The  amendment  only 
changes  the  location  where  the  upper 
arm  is  measured. 

Measurement  of  Seat.  The  1996 
sleepwear  amendments  stated  that  the 
seat  should  be  measured  "at  widest 
location  between  waist  and  crotch."  16 
CFR  1615. l(o)  and  1616.2(m)  (see 
footnotes  to  chart).  If  read  literally,  this 
describes  a  location  immediately  above 
the  bottom  of  the  crotch  and  is 
essentially  the  same  location  as 
specified  for  the  thigh  measurement. 
This  is  not  where  the  seat/hip 
meas'irement  is  normally  made  under 
general  industry  practices.  A  literal 
reading  of  this  direction  results  in  a 
more  constricted  pant  in  the  seat  and 
thigh  area. 

During  the  staff  observations  of 
children  wearing  snug-fitting  garments, 
the  staff  found  that  specifying  the  point 
of  measiu-ement  as  4  inches  above  the 
crotch  consistently  matched  the  seat/hip 
location  on  the  wearer.  Specifying  a 
uniform  measuremen*  for  all  sizes  also 
has  the  advantage  of  being  easier  to 
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apply  both  for  jnanufacturers  and  for 
Commission  enforcement.  Thus,  the 
Commission  is  specifying  that  the  seat 
should  be  measured  4  inches  above  the 
crotch  for  all  sizes. 

Measurement  of  Thigh.  The  1996 
amendments  stated  that  the  thigh 
measiu^ment  should  be  taken  "at  a  line 
perpendicular  jto  the  leg  extending  from 
the  outer  edgeiof  the  leg  to  the  crotch." 
16  CFR  1615. lj(o)  and  1616.2(m]  (see 
footnotes  to  chart).  This  calls  for 
measuring  the  thigh  right  at  the  bottom 
of  the  crotch.  This  is  not  really  the 
location  of  thel  thigh  and  means 
measuring  at  ^  point  where  bulky  seams 
join.  Typical  f^ctice  in  the  garment 
design  and  matnufacturing  industry  is  to 
measure  the  thigh  at  a  point  one  inch 
down  the  inse^m  from  its  intersection 
with  the  crotcji  seam.  This  provides  a 
more  accurate] measurement  of  the  thigh 
without  interference  from  the  bulky 
intersection  ol  the  seams.  Thus,  the 
Commission  it  now  specifying  that  the 
thigh  be  measured  at  this  point. 

Sleeve  Taper.  As  discussed  with  the 
comments  abqve.  changing  the  point 
where  the  upber  arm  should  be 
measiu^d  may  cause  confusion  in 
interpreting  tiije  requirement  that  sleeves 
taper  from  thei  upper  arm.  16  CFR 
1615.1(o)(3);  116  CFR  1616.2(mK3). 
Because  these  technical  changes  will 
revise  the  defihition  of  "upper  arm,"  the 
tapering  requil^ment  needs  to  be 
clarified.  Thuf .  the  Commission  is 
revising  the  tatoering  requirement  so  that 
it  states  that  t^e  sleeves  must  "diminish 
in  width  gradually  from  the  top  of  the 
shoulder  (Poittt  G  in  Diagram  1)  to  the 
wrist." 

E.  Efifective  D<  ite 

Section  4(b  j  of  the  FFA  provides  that 
an  amendmenjt  of  a  flammabiUty 
standard  shall(  become  effective  one  year 
from  the  date  It  is  promulgated,  unless 
the  Commission  finds  for  good  cause 
that  an  earlier]  or  later  effective  date  is 
in  the  public  mterest  and  publishes  that 
finding.  15  U.B.C.  1193(b).  Section  4(b) 
also  requires  that  an  amendment  of  a 
flammability  standard  shall  exempt 
product  "in  inventory  or  with  the  trade" 
on  the  date  the  amendment  becomes 
effective,  unless  the  Commission  limits 
or  withdraws  jthat  exemption  because 
those  productjs  are  so  highly  flammable 
that  they  are  dangerous  for  use  by 
consumers. 

As  explained  in  the  NPR,  the 
Commission  I  lelieves  that  an  effective 
date  30  days  after  publication  of  final 
amendments  ivill  be  in  the  public 
interest.  This  provides  adequate  notice 
to  the  public  tnd  allows  for  the  prompt 
initiation  of  tliese  minor  adjustments. 


The  Commission  is  not  writhdrawing 
or  limiting  the  exemption  for  products 
in  inventory  or  with  the  trade  as 
provided  by  section  4(b)  of  the  FFA.  The 
Commission  stated  in  the  NPR  that 
manufacturers  could  use  the  proposed 
points  of  measurement  in  making 
garments,  and  the  staff^  would  not  take 
any  enforcement  action. 

F.  Impact  on  Small  Businesses 

As  noted  in  the  NPR,  when  an  agency 
undertakes  a  rulemaking  proceeding, 
the  Regulatory  FlexibiUty  Act,  5  U.S.C. 
601  et  seq.,  generally  requires  the 
agency  to  prepare  proposed  and  final 
regulatory  flexibility  analyses  describing 
the  impact  of  the  rule  on  small 
businesses  and  other  small  entities. 
Section  605  of  the  Act  provides  that  an 
agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the  head 
of  an  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substemtial  number  of  small 
entities. 

In  the  NPR.  the  Commission  certified 
that  the  proposed  amendments  to  the 
flammability  standards  for  children's 
sleepwear  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  or  other  small  entities.  The 
Commission  is  not  aware  of  any  basis 
for  changing  this  conclusion. 

G.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  PoUcy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  when  the  Commission  issued 
the  NPR,  it  assessed  the  possible 
environmental  effects  associated  with 
the  proposed  amendments  to  the 
children's  sleepwear  standards.  The 
Commission  determined  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  was 
required.  The  Commission  is  not  aware 
of  any  information  leading  to  a  contrary 
conclusion. 

H.  Executive  Orders 

According  to  Executive  Order  12988 
(February  5, 1996),  agencies  must  state 
in  clear  language  the  preemptive  effect, 
if  any,  of  new  regulations.  These 
amendments  would  slightly  modify  the 
flammability  standards  for  children's 
sleepwear  under  the  FFA.  The  FFA 
provides  that,  generally,  when  a 
flammability  standard  issued  under  the 
FFA  is  in  effect,  "no  State  or  poUtical 
subdivision  of  a  State  may  establish  or 
continue  in  effect  a  flammability 
standard  or  other  regulation  for  such 
fabric,  related  material,  or  product  if  the 
standard  or  other  regulation  is  designed 


to  protect  against  the  same  risk  of 
occurrence  of  fire"  as  the  FFA  standard 
"unless  the  State  or  poUtical 
subdivision  standard  or  other  regulation 
is  identical"  to  the  FFA  standard.  15 
U.S.C.  1203(a).  Upon  application  to  the 
Commission,  a  State  or  local  standard 
may  be  excepted  from  this  preemptive 
effect  if  the  State  or  local  standard  (1) 
provides  a  higher  degree  of  protection 
from  the  risk  of  injury  or  illness  than  the 
PPPA  standard  and  (2)  does  not  imduly 
burden  interstate  commerce. 

Thus,  the  amendments  modify  the 
points  specified  for  measuring  garments 
exempt  from  the  sleepwear  flammability 
standards  that  preempt  non-identical 
state  or  local  flammability  standards  or 
regulations  which  are  designed  to 
protect  against  the  same  risk  of 
occurrence  of  fire  as  the  FFA 
flammability  standards  for  children's 
sleepwear. 

In  accordance  with  Executive  Order 
12612  of  October  26. 1987.  the 
Commission  certifies  that  the 
amendments  do  not  have  sufficient 
implications  for  federalism  to  warrant  a 
Federalism  Assessment. 

List  of  Subjects  in  16  CFR  Parts  1615 
and  1616 

Clothing,  Consumer  protection. 
Flammable  materials.  Infants  and 
children.  Labeling,  Records,  Sleepwear, 
Textiles,  Warranties. 

Conclusion 

For  the  reasons  stated  above  and 
pursuant  to  the  authority  of  section  4  of 
the  Flammable  Fabrics  Act  (15  U.S.C. 
1193)  the  Commission  amends  16  CFR 
parts  1615  and  1616  as  follows: 

PART  1615— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 

1.  The  authority  citation  for  part  1615 
continues  to  read  as  follows: 

Authority:  Sec.  4.  67  Stat.  112,  as 
amended.  81  Stat.  569-70;  15  U.S.C.  1193. 

2.  Section  1615.1  is  amended  by 
revising  the  introductory  language  and 
paragraphs  (o)  introductory  text,  (o)(l) 
and  (o)(3)  to  read  as  follows: 

§1615.1    Definitions. 

In  addition  to  the  definitions  given  in 
section  2  of  the  Flammable  Fabrics  Act, 
as  amended  (15  U.S.C.  1191),  the 
follovdng  definitions  apply  for  purposes 
of  this  Standard: 
*        *        •        •        • 

(o)  Tight-fitting  garment  means  a 
garment  which: 

(l)(i)  In  each  of  the  sizes  listed  below 
does  not  exceed  the  maximum 
dimension  specified  below  for  the  chest. 
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waist,  seat,  upper  arm,  thigh,  wrist,  or 
ankle: 


Size  9-12  mos 

Maximum  dimension: 

Centimeters 

(inches)  

Siz«  12-18  mos 

Maximum  dimension: 

Centimeters 

(inches)  

Size  18-24  mos 

Maximum  dimension: 

Centimeters 

(inches)  

Size  2 

Maximum  dimension: 

Centimeters 

(inches)  

Size  3 

Maximum  dimension: 

Centimeters 

(inches)  , 

Size4 

Maximum  dimension: 

Centimeters 

(Inches)  

Sizes 

Maximum  dimension: 

Centimeters „ 

(inches)  

Size  6 

Maximum  dimension: 

Centimeters 

(inches)  „ 

Sizeex 

Maximum  dimension:. 

Centimeters 

(inches)  


Chest 


48.3 
(19) 


49.5 
(19'A) 


52.1 
(201A) 


52.1 
(20'/fe) 


53.3 

(21) 


56 

(22) 


58.4 
(23) 


61.0 
(24) 


62.9 
(24%) 


Waist 


48.3 
(19) 


49.5 
(19'A) 


50.8 
(20) 


50.8 
(20) 


52.1 
(20'/fe) 


53.3 

(21) 


54.6 

(2r/fe) 


55.9 
(22) 


57.2 


Seat 


48.3 
(19) 


50.8 
(20) 


53.3 

(21) 


53.3 
(21) 


56 
(22) 


58.4 
(23) 


61.0 
(24) 


63.5 
(25) 


65.4 
(25%) 


Upper 
arm 


14.3 
(5%) 


14.9 
(5%) 


15.6 
(6'/b) 


15.6 
(6%) 


16.2 
(6%) 


16.8 
(6%) 


17.5 
(6''A) 


18.1 
(7'/b) 


18.7 
(7%) 


Thigh 


26.7 
(lO'/fe) 


28.3 
(11  V«) 


29.5 

(11%) 


29.8 

(11%) 


31.4 
(12%) 


33.0 
(13) 


34.6 
(13%) 


36.2 

(1474) 


37.8 

(14%) 


Wrist 


10.5 

(4%) 


10.5 
(4%) 


11 
(4%) 


11.4 
(4'/fe) 


11.7 
(4%) 


12.1 
(4%) 


12.4 
(4%) 


12.7 
(5) 


13.0 
(5%) 


Ankle 


13 
(5%) 


13.1 
(5%) 


13.6 
(5%) 


14 
(5'/fe) 


14.9 
(5%) 


15.9 
(6V4) 


16.8 
(6%) 


17.8 
(7) 


18.7 
(7%) 


(ii)  Note:  Measure  the  dimensions  on 
the  firont  of  the  garment.  Lay  gannent, 
right  side  out,  on  a  flat,  horizontal 
surface.  Smooth  out  wrinkles.  Measure 
distances  as  specified  below  and 
multiply  them  by  two.  Measiuements 
should  be  equal  to  or  less  than  the 
maximum  dimensions  given  in  the 
standards. 

(A)  Chest — measure  distance  from 
arm  pit  to  arm  pit  (A  to  B)  as  in  Diagram 
1. 


(B)  Waist — See  Diagram  1.  One-piece 
gannent,  measure  at  the  narrowest 
location  between  arm  pits  and  crotch  (C 
to  D).  Two-piece  garment,  measure 
width  at  both  the  bottom/  sweep  of  the 
upper  piece  (C  to  D)  and,  as  in  Diagram 
3,  the  top  of  the  lower  piece  (C  to  D). 

(C)  Wrist — measure  the  width  of  the 
end  of  the  sleeve  (E  to  F),  if  intended  to 
extend  to  the  wrist,  as  in  Diagram  1. 


(D)  Upper  arm — draw  a  straight  Une 
from  waist/sweep  D  through  arm  pit  B 
to  G.  Measure  down  the  sleeve  fold  from 
G  to  H.  Refer  to  table  below  for  G  to  H 
distances  for  each  size.  Measure  the 
upper  arm  of  the  garment 
(perpendicular  to  the  fold)  from  H  to  I 
as  shown  in  Diagram  1. 

BILUNQ  CODE  6356-01-P 
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Diagram  1 


BILLING  COOe  S34&-01-C 

Distance  From  Shoulder  (G)  to  (H)  for  Upper  Arm  Measurement  for  Sizes  9  Months  through  6x 


9-12  mo 


5.8  cm  2"«" 


12-18  mo 


6.6  cm  2"»" 


18-24  mo 


7.4  cm  2'"»" 


7.4  cm  2''«" 


8.1  cm  3"«" 


8.8  cm  3  "2" 


9.5  cm  3"*" 


6 


10.3cm  4" 


6x 


1 1  cm  43'*" 


(E)  Seat— Fpld  the  front  of  the  pant  in 
half  to  find  tl^e  bottom  of  the  crotch  at 
J  as  in  Diagrain  2.  The  crotch  seam  and 
inseam  interact  at  J.  Mark  point  K  on 
the  crotch  seam  at  4  inches  above  and 
perpendicula  r  to  the  bottom  of  the 


crotch.  Unfold  the  garment  as  in 
Diagram  3.  Measure  the  seat  from  L  to 
M  through  K  as  shown. 

(F)  Thigh — measiu*  from  the  bottom 
of  the  crotch  (J)  1  inch  down  the  inseam 
to  N  as  in  Diagram  2.  Unfold  the 


inseam  at  N  to  O  as  shown  in  Diagram 
3. 

(G)  Ankle — measure  the  width  of  the 
end  of  the  leg  (P  to  Q),  if  intended  to 
extend  to  the  ankle,  as  in  Diagram  3. 


garment  and  measure  the  thigh  from  the     bilumg  code  6355-oi-p 


4  la 


AMXLE 


Diagram  2 


Diagram  3 


Federal  Register/ Vol.  64,  No.  11 /Tuesday,  January  19,  1999 /Rules  and  Regulations  2841 


MUMa  COOE6356-01-C 

***** 

(3)  Has  sleeves  which  do  not  exceed 
the  maximum  dimension  for  the  upper 
arm  at  any  point  between  the  upper  arm 
and  the  wrist,  and  which  diminish  in 
width  gradually  from  the  top  of  the 
shoulder  (point  G  in  Diagram  1)  to  the 
wrist; 


PART  1616— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  7  THROUGH  14 

1.  The  authority  for  part  1616 
continues  to  read  as  follows: 

Authority:  Sec.  4,  67  Stat.  112.  as 
amended,  81  Stat  569-570;  15  U.S.C.  1193. 

2.  Section  1616.2  is  amended  by 
revising  the  introductory  language  and 
paragraphs  (m)  introductory  text,  (m)(l) 
and  (m)(3)  to  read  as  follows: 


§1616.2    Deflnltkms. 

In  addition  to  the  definitions  given  in 
section  2  of  the  Flammable  Fabrics  Act, 
as  amended  (15  U.S.C.  1191),  the 
following  definitions  apply  for  purposes 
of  this  Standard: 
***** 

(m)  Tight-fitting  garment  means  a 
garment  which: 

(l)(i)  In  each  of  the  sizes  listed  below 
does  not  exceed  the  maximum 
dimension  specified  below  for  the  chest, 
waist,  seat,  upper  arm,  thigh,  wrist,  or 
ankle: 


Chest 

Waist 

Seat 

Upper 
arm 

Thigh 

Wrist 

Antcle 

Maximum  dimension: 
Centimeters 

Size  7  Boys  1 

63.5 
(25) 

63.5 
(25) 

66 
(26) 

66 
(26) 

68.6 
(27) 

68.6 
(27) 

71.1 
(28) 

71.1 
(28) 

73.7 
(29) 

73.7 
(29) 

762 
(30) 

762 
(30) 

58.4 
(23) 

58.4 
(23) 

59.7 
(23'A) 

59.7 
(23'-<?) 

61.0 
(24) 

61.0 
(24) 

62.2 
(24'/fe) 

62.2 
(24^-4) 

63.5 
(25) 

63.5 
(25) 

64.8 
(25'A) 

64.8 
(25^A) 

66 
(26) 

67.3 
(26'/fe) 

67.3 
(26^/?) 

71.1 
(28) 

692 
(27V4) 

73.7 
(29) 

71.1 
(28) 

762 
(30) 

73.7 
(29) 

78.7 
(31) 

762 
(30) 

81.3 
(32) 

18.7 
(7%) 

18.7 
(7%) 

19.4 
(7%) 

19.4 
(7%) 

20 
(7%) 

20 
(7%) 

20.6 
(8^A) 

20.6 
(8'A) 

21 
(8V4) 

21 
(8V4) 

21.6 
(8'/fe) 

21.6 
(8'/fe) 

372 

(14%) 

38.7 
(15V4) 

38.4 
(15'A) 

41.3 
(I6V4) 

39.7 
(15%) 

42.6 
(16%) 

41.0 
(16'/b) 

43.8 
(17V4) 

422 

(16%) 

45.1 
(17%) 

43.5 
(17%) 

46.7 
(l8'/fe) 

13.0 
(5%) 

13.0 
(5%) 

13.3 
(5V4) 

13.3 
(5V4) 

13.7 
(5%) 

13.7 
(5%) 

14 
(5'/fe) 

14 
(5'/fe) 

14.3 
(5%) 

14.3 
(5%) 

14.6 
(5%) 

14.6 
(5%) 

18.7 

(inches)  

(7%) 

Maximum  dimension: 

Size  7  Girls 

18.7 

(inches)     

(7%) 

Maximum  dimension: 
Centimeters 

Size  8  Boys  i 

19.1 

(Inches)                                - 

(7'/fe) 

Maximum  dimension: 
Centimeters 

Size  8  Girls 

19.1 

(inches) 

(7'/fe) 

Maximum  dimension: 
Centimeters 

Size  9  Boys' 

19.4 

(Inches)    

(7%) 

Maximum  dimension: 
Centimeters 

Size  9  Gins 

19.4 

(iriches) 

(7%) 

Maximum  dimension: 
Centimeters 

Size  10  Boys' 

19.7 

(Inches)  - 

(7%) 

Maximum  dimension: 
Centimeters 

Size  10  Girts 

19.7 

(Inches) 

(7%) 

Maximum  dimension: 
Centimeters 

Size  11  Boys' 

20 

(Inches)         - 

(r/s) 

Maximum  dimension: 
Centimeters  

Size  11  Girts 

20 

(inches)  ,  - 

i^M) 

Maximum  dimension: 
Centimeters 

Size  12  Boys' 

20.3 

(inches)  

(8) 

Maximum  dimension: 
Centimeters 

Size  12  Girls 

20.3 

(inches) 

(8) 
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Size  13  Boys^ 


Maximum  dimension: 
Centimeters 
(inches)  


Maximum  dimension: 
Centimeters 
(inches)  


Maximum  dimension: 
Centimeters 
(inches)  


Size  13  Girts 


Size  14  Boys^ 


Size  14  Girts 


Maximum  dimension: 
Centimeters  j... 
(inches)  ... 


'  Garments  not 


Chest 


78.7 
(31) 


78.7 
(31) 


81.3 
(32) 


81.3 
(32) 


Waist 


66 
(26) 


66 
(26) 


67.3 
(26'/^) 


67.3 

(26'>^) 


Seat 


78.7 

(31) 


83.8 
(33) 


81.3 
(32) 


86.4 
(34) 


Upper 
arm 


22.2 

(8%) 


22.2 
(8%) 


22.9 

(9) 


22.9 

(9) 


Thigh 


44.8 
(17%) 


47.6 
(18%) 


46 
(18'/fe) 


49.5 
(19'/fe) 


Wrist 


14.9 
(5%) 


14.9 
(5%) 


15.2 
(6) 


15.2 
(6) 


Anl<le 


20.6 
(8'A) 


20.6 
(S'A) 


21 
(874) 


21 
(8%) 


explicitly  latjeled  and  pronwted  for  wear  by  girls  must  not  exceed  these  maximum  dimensions. 


(ii)  Note:  Measure  the  dimensions  on 
the  front  of  the  gannent.  Lay  garment, 
right  side  out,  am  a  flat,  horizontal 
surface.  SmootlJ  out  wrinkles.  Measure 
distances  as  specified  below  and 
multiply  them  by  two.  Measiurements 
should  be  equal  to  or  less  than  the 
maximum  dimensions  given  in.  the 
standards. 

(A)  Chest — measure  distance  from 
arm  pit  to  arm  oit  (A  to  B)  as  in  Diagram 


BILUNG  CODE  63SS-0h-C 


11.4  cm 


(B)  Waist — See  Diagram  1.  One-piece 
garment,  measure  at  the  narrowest 
location  between  ann  pits  and  crotch  (C 
to  D).  Two-piece  gannent,  measiue 
width  at  both  the  bottom/sweep  of  the 
upper  piece  (C  to  D)  and,  as  in  Diagram 
3,  die  top  of  the  lower  piece  (C  to  D). 

(C)  Wrist — measure  me  width  of  the 
end  of  the  sleeve  (E  to  F),  if  intended  to 
extend  to  the  wrist,  as  in  Diagram  1. 

(D)  Upper  arm — draw  a  straight  line 
from  waist/sweep  D  through  arm  pit  B 


to  G.  Measiu-e  down  the  sleeve  fold  from 
G  to  H.  Refer  to  table  below  for  G  to  H 
distances  for  each  size.  Measure  the 
upper  arm  of  the  garment 
{perpendicular  to  the  fold)  from  H  to  I 
as  shown  in  Diagram  1. 

BILUNQ  COOE  63S6-01-P 


Diagram  1 


DisTjANCE  From  Shoulder  (G)  to  (H)  for  Upper  Arm  Measurement  for  Sizes  7  Through  14 


8 


11.7  cm 
4%" 


11.9  cm 

4%" 


10 


12.5  cm 
4%" 


11 


12.8  cm 
5" 


12 


13.1  cm 
5W 


13 


13.7  cm 
5%" 


14 


142  cm 

5%" 


(E)  Seat— Folc 
half  to  find  the 


the  front  of  the  pant  in 
bottom  of  the  crotch  at 


J  as  in  Diagram  2.  The  crotch  seam  and 
inseam  intersect  at  J.  Mark  point  K  on 


the  crotch  seam  at  4  inches  above  and 
perpendicular  to  the  bottom  of  the 
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crotch.  Unfold  the  garment  as  in 
Diagram  3.  Measure  the  seat  £rom  L  to 
M  throu^  K  as  shown. 

(F)  Thigh — measiue  from  the  bottom 
of  the  crotch  (J)  1  inch  down  the  inseam 


to  N  as  in  Diagram  2.  Unfold  the 
garment  and  measure  the  thigh  from  the 
inseam  at  N  to  O  as  shown  in  Diagram 
3. 

\ 


(G)  Ankle — measure  the  width  of  the 
end  of  the  leg  (P  to  Cy,  if  intended  to 
extend  to  the  ankle,  as  in  Diagram  3. 


BILLING  CODE  63S6-01-P 


tOXST 


4  la 


AtKUt 


Diagram  2 


Diagram  3 


BILUNG  CODE  e356-01-C 

***** 

(3)  Has  sleeves  which  do  not  exceed 
the  maximum  dimension  for  the  upper 
arm  at  any  point  between  the  upper  arm 
and  the  wrist,  and  which  diminish  in 
width  gradually  from  the  top  of  the 
shoulder  (point  G  in  Diagram  1)  to  the 
wrist; 

Dated:  January  13, 1999 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  232,  240.  and  249 

[Release  Nos.  34-40934;  IC-23640.  File  No. 
S7-18-07] 

RIN  3235-AQ97 

Rulemaking  for  EDGAR  System 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
adopting  amendments  to  require 
electronic  fihng  of  Form  13F  by 
institutional  investment  managers 
through  use  of  the  Commission'* 
Electronic  Data  Gathering.  Analysis,  and 
Retrieval  ("EDGAR")  system.  After  the 
compliance  date,  institutional 
investment  managers  must  submit  all 
filings  of  Form  13F  reports  by  either 
direct  transmission,  magnetic  tape,  or 
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diskette,  givii«  these  reports  the  same 
degree  of  availability  to  the  public  as 
other  electron  c  fiUngs  with  the 
Coimnission. 

dates:  Effective  Date:  Febmary  18, 
1999. 

Compliance  Date.- April  1, 1999.  Only 
those  Form  13  F  reports  (including 
amendments  ta  previously  filed  reports) 
filed  on  or  aft«r  April  1,  1999,  must 
comply  with  the  mandatory  electronic 
filing  requirerlents  of  Regulation  S-T  as 
amended.  Beginning  on  ^e  Effective 
Date  and  priori  to  the  Compliance  Date, 
institutional  iiivestment  managers  may 
submit  Form  13F  reports  (including 
amendments  t )  previously  filed  reports) 
either  electron  ically  (EDGAR 
submission  ty])e  13F-HR  or  13F-NT,  as 
appropriate),  i  i  paper  on  the  form  as 
amended,  or  e  ectronically  on  Form 
13F-E.  As  of  tlie  Compliance  Date,  filers 
may  no  longer  submit  reports  on  Form 
13F-E,  which  is  removed  as  of  that  date. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Division  of  Investment  Management, 
for  questions  c  onceming  the  electronic 
filing  of  Form  13F  reports,  Ruth 
Armfield  Sanders,  Senior  Counsel,  or 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0591;  for  questions 
concerning  substantive  Form  13F 
reporting  requirements,  Stephan  N. 
Packs,  Staff  Attorney,  at  (202)  942-0660. 

SUPPLEMENTARV  INFORMATION:  The 
Commission  i^  adopting  amendments  to 
require  mandatory  electronic  filing  of 
Form  13F  '  by  institutional  investment 
managers  in  aqcordance  with  the 
Commission's  rules  implementing  the 
EDGAR  system.  2  The  changes  affect 
Regulation  S-T;  rules  13f-l  and  13f-2 ' 
under  Section  13(f)  *♦  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act");'  and  Fo^s  13F  and  13F-E* 
under  the  Exchange  Act. 


I  17  CFR  249.32! . 

^  For  a  comprehe  nsive  dUcussion  of  the  rules 
adopted  by  the  Coi  [unission  governing  mandated 
electronic  filing.  s«e  Release  Nos.  33-6977  (Feb.  23. 
1993)  (58  FR  14621  ).  IC-19284  (Feb.  23,  1993)  (58 
FR  14848),  35-25716  (Feb.  23.  1993)  (58  FR  14999), 
and  33-6980  (Feb.  23,  1993)  (58  FR  15009).  See  also 
Release  No.  33-701  2  (July  8,  1994  (59  FR  36258). 
relating  to  implemi  intation  of  Financial  Data 
Schedules:  Releas^No.  33-7122  (Dec.  19,  1994)  (59 
FR  67752).  niakingjthe  EDGAR  rules  final  and 
applicable  to  all  dc^mestic  registrants  and  adopting 
minor  amendments  to  the  EDGAR  rules:  Release 
Nos.  33-7241  (Noii^lS.  1995)  (60  FR  57682)  and 
33-7427  (July  1. 1^7),  adopting  certain  technical 
amendnieiits  to  thq  EDGAR  rules:  and  Release  No. 
33-7539  (May  19.  ^998)  (63  FR  29104)  adopting  an 
updated  EDGAR  Filer  Manual,  version  5.50  (the 
"EDGAR  Filer  Manual"). 

'  17  CFR  240. 13f  -1  and  240.13f-2. 

'15U.S.C.  78m(l). 

'  15  U.S.C.  78a  a  seq. 

*17CFR249.32«. 


I.  Background  and  Amendments 

In  Februeiry  1993,  the  Commission 
adopted  Regulation  S-T,  governing 
electronic  filing,  and  a  number  of 
amendments  to  its  rules,  schedules  and 
forms,  to  implement  the  EDGAR  system 
and  require  registrants  whose  filings  are 
processed  by  the  Division  of 
Corporation  Finance  and  the  Division  of 
Investment  Management  to  submit  most 
of  their  filings  electronically.  A 
graduated  phase-in  process  to 
mandatory  electronic  filing  began  on 
April  26.  1993,  and  ended  on  May  6, 
1996,  when  all  filers  became  subject  to 
mandatory  electronic  filing. 

Regulation  S-T  designated  most 
filings  as  mandatory  electronically 
filings.  However,  the  regulation 
designated  some  filings,  such  as  Form 
13F,  as  permitted  but  not  mandated 
electronic  filings. 

The  Commission  has  gained 
substantial  experience  with  the  EDGAR 
system  and  its  implementing  regulations 
since  the  first  mandated  filings  were 
made  in  April  1993  and  has  decided  to 
amend  Regulation  S-T  to  require  Form 
13F  to  be  filed  electronically.  The 
public  interest  in  having  these  reports, 
along  with  other  filings,  available 
electronically  has  increased,  and  the 
Commission  believes  that  these  reports 
should  have  the  same  degree  of 
availability  as  other  Commission  filings. 

A.  General 

Form  13F  reports  are  filed  by 
institutional  investment  managers  to 
report  certain  equity  securities  holdings 
of  accounts  over  which  they  exercise 
investment  discretion.^  During  phase-in 
to  mandatory  electronic  filing,  filers 
were  not  required  to  file  Form  13F 
reports  electronically.  Institutional 
investment  managers  could  file  Form 
13F  reports  electronically  on  Form  13F- 
E,  the  electronic  version  of  Form  13F, 
on  a  voluntary  basis.*  After  filer  phase- 
in  was  completed,  the  Commission 


'Section  13(f)(1)  of  the  Exchange  Act  (15  U.S.C. 
78m(fJ(l))  requires  any  institutional  investment 
manager  exercising  investment  discretion  over 
accounts  holding  at  least  $100  million  in  fair 
market  value  of  certain  equity  securities  to  file 
reports  on  Form  13F  with  the  Commission  at  the 
times  set  forth  in  rule  13f-l  (17  CFR  240.13f-l). 

■In  the  EDGAR  Pilot  system  and  following  the 
opening  of  the  operational  EDGAR  system, 
institutional  investment  managers  could  file  Form 
13F  reports  on  Form  13F-E.  under  temporary  rule 
13f-2(T)  (17  CFR  240.13f-2(T)),  proposed  in 
Release  No.  34-23694  (Oct.  8,  1986)  (51  FR  37291), 
adopted  in  Release  No.  34-24206  (Mar.  12.  1987) 
(52  FR  9151),  amended  to  govern  the  filing  of  Form 
13F  on  operational  EDGAR  in  Release  No.  IC-18664 
(Apr.  20,  1992)  (57  FR  18223),  and  made  permanent 
with  minor  amendments  in  Release  No.  IC-19284. 
See  former  Rule  101(b)(7)  of  Regulation  S-T  (17 
CFR  232.101(b)(7)). 


proposed  to  make  electronic  filing  of 
Form  13F  mandatory.' 

Unlike  other  EDGAR  submissions, 
which  are  prepared  and  filed  as  "free 
text"  documents,  filers  must  prepare 
Form  13F-E  reports  as  a  structured  file 
vdth  a  position-sensitive  layout  of  data 
records. '0  To  help  ensure  that  filers  use 
the  specified  structure,  the  Commission 
required  filers  to  submit  Form  13F-E 
reports  by  magnetic  tape.  Form  13F-E 
reports  consisted  of  large  numbers  of 
similar  data  records,  and  magnetic  tape 
filings  provided  an  efficient  means  of 
standardizing  the  filing  format  and 
facilitating  automated  and  accurate 
transfer  and  tabulation  of  the  reported 
data. ' '  The  standardized  format  also 
was  used  by  EDGAR,  which  performed 
some  predissemination  processing  of 
the  filings.  Successful  pre-dissemination 
processing  '  ^  depended  directly  on  the 
filer's  compliance  with  the  format 
requirements  for  the  form. 

Electronic  filing  of  reports  on  Form 
13F-E  was  optional  because  many  filers 
did  not  have  the  ability  to  produce 
magnetic  tape  filings.  Only  about  five 
percent  of  the  approximately  2,000  filers 
of  Form  13F  chose  to  file  the  form 
electronically  on  Form  13F-E. 

The  Commission  is  aware  of 
increasing  interest  in  the  electronic 
availability  of  reports  on  Form  13F.'' 
For  example,  the  Commission  believes 
that  investors  would  find  the 
information  contained  in  Form  13F 
filings  useful  in  tracking  institutional 
investor  holdings  in  their  investments 
and  that  issuers,  too,  would  find  detail 
as  to  institutional  investor  holdings 
useful  because  much  of  their 


«  See  Release  No.  34-38800  (July  1, 1997)  (62  FR 
36467)  (the  "Proposing  Release"). 

10  Instructions  for  filing  Form  13F-E 
electronically  appeared  in  the  form  and  in  the 
EDGAR  Filer  Manual. 

' '  Section  1 3(f)(3)  of  the  Exchange  Act  requires 
the  Commission  to  tabulate  the  information 
reported  under  section  13(f)(1).  Disclosure  Inc., 
under  contract  with  the  Commission,  tabulates  the 
reported  securities  holdings  both  by  the  issuer  of 
the  securities  being  held  (showing  the  portfolio 
manager  whose  clients  bold  the  securities)  and  by 
reporting  portfolio  manager  (showing  the  securities 
being  held  by  each  reporting  portfolio  manager). 
These  tabulations  are  available  in  the  Commission's 
public  reference  room  in  both  hard  copy  and 
computerized  (CD-ROM)  form. 

'^  Pre-dissemination  pr(x:essing  of  Form  13F-E 
included  pagination,  insertion  of  column  headings 
on  each  page,  and  make-up  of  a  cover  page  for  the 
filing  using  data  elements  tagged  by  the  filer. 

"Only  the  Form  13F  reports  filed  voluntarily 
through  the  EDGAR  system  on  Form  13F-E  were 
disseminated  elactronically  and  available  on  the 
Commission's  internet  web  site,  whereas  other 
public  disclosure  filings,  which  filers  must  file 
electronically  on  EDGAR,  are  disseminated 
electronically  and  are  available  on  the 
Commission's  web  site.  The  staff  routinely  receives 
telephone  requests  for  information  on  how  to  find 
Form  13F  reporU  on  EDGAR. 
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shareholder  hst  may  reflect  holdings  in 
"street  name"  rather  than  beneficial 
ownership.  Mandatory  electronic 
dissemination  of  this  data  will  help 
ensure  timely  and  efficient 
dissemination  of  this  important 
information.  The  Commission  believes 
that  these  reports  should  have  the  same 
degree  of  aveiilability  as  other  filings 
with  the  Commission,  and  that 
electronic  filing  will  speed  their 
dissemination  in  accordance  with  the 
intent  of  Congress.'*  The  legislative 
history  of  Section  13(f)  states  that 

Because  rapid  dissemination  of  the 
institutional  disclosure  information  to  the 
public  is  a  fundamental  purpose  of  the  bill, 
and  rapid  dissemination  would  be  materially 
enhanced  by  submission  of  the  information 
to  the  SEC  in  a  computer  processable  form, 
the  bill  is  drawn  broadly  enough  to  enable 
the  SEC  to  adopt  rules  *   *   *  requiring 
submission  of  such  information  in  computer 
processable  form  as  well  as  in  narrative  form 
by  all  institutional  disclosure  respondents. '^ 

Sixteen  commenters  submitted 
written  comments  on  the  rules 
proposals.  Seven  commenters  were 
individuals;  seven  were  institutional 
investment  managers  (or  their  counsel); 
one  was  an  industry  group 
representative;  and  one  was  an  EDGAR 
service  provider.  Twelve  of  these 
commenters  supported  the  proposals. 
The  industry  group  representative  did 
not  object  to  the  proposal  but  suggested 
that  the  Commission  defer  making 
mandatory  the  electronic  filing  of  Form 
13F  reports  until  the  anticipated 
modernization  of  EDGAR.  The 
Commission  believes,  however,  that  the 
modernization  of  EDGAR  is  not  likely  to 
materially  affect  the  electronic  filing  of 
Form  13F  reports.  Further,  the 
Commission  believes  that  the  benefit  to 


'*See,  e.g..  Senate  Report  No.  94-75, 
accompanying  S.  249.  In  connection  with  the 
addition  of  Section  13(f)  of  the  Exchange  Act,  that 
report  states  that  "(o)ne  of  the  important  purposes 
of  the  bill  would  be  dissemination  of  the 
institutional  disclosure  data  to  the  public. 
Accordingly,  except  where  confidential  treatment  is 
appropriate,  the  SEC  would  be  required  to  tabulate 
the  information  in  a  manner  which  enhances  its 
usefulness  to  other  federal  and  state  authorities  and 
the  public  and  to  make  the  information  contained 
therein  conveniently  available  to  the  public  for  a 
reasonable  fee."  (Emphasis  added.) 

See  also  Joint  Explanatory  Statement  of  the 
Committee  of  Conference  ("The  Senate  bill  and  the 
House  amendment  contained  provisions  requiring 
institutional  investment  managers  which  exercised 
investment  discretion  over  accounts  holding  certain 
levels  of  specified  securities  to  make  periodic 
public  disclosures  of  significant  portfolio  holdings 
and  transactions."  (Emphasis  added.)  and  Release 
Nos.  34-13396  (Mar.  22,  1977)  (42  FR  13396  (Mar. 
30,  1977))  and  34-14852  June  15.  1978)  (43  FR 
26700  [)une  22. 1976)),  proposing  and  adopting  the 
filing  and  reporting  requirements  relating  to 
institutional  investment  managers. 

"  Senate  Report  No.  94-75,  accompanying  S.  249. 
(Emphasis  added.) 


the  public  of  the  improved  efficiency  of 
dissemination  that  would  accompany 
electronic  filing  would  outweigh  any 
benefit  to  filers  from  such  a  deferral  of 
mandatory  electronic  filing. 

One  institutional  manager  commented 
that  it  beheved  the  proposals  would 
benefit  persons  other  than  those 
originally  intended.  The  commenter 
interpreted  the  original  intent  of  the 
reporting  requirement  to  be  Commission 
oversight  in  regulating  the  markets, 
rather  than  public  availability  of  the 
information.  The  legislative  history, 
however,  makes  clear  that  Congress 
intended  the  information  to  be  public.'* 

The  Commission  believes  that  there  is 
wide  support  for  the  proposals  and  that 
the  resulting  electronic  availability  of 
Form  13F  reports  would  benefit  the 
investing  public.'^  Further,  adoption  of 
the  proposals  would  result  in  more 
uniform  treatment  of  public  filings 
made  with  the  Commission  by  reporting 
entities  and  third-party  filers.  The 
legislative  history  supports  the  view 
that  the  Commission  should  make 
publicly  filed  Form  13F  reports  readily 
and  quickly  available  to  the  public. 
Therefore,  the  Commission  is  now 
adopting  rule  amendments, 
substantially  as  proposed,  to  make  the 
electronic  filing  of  Form  13F  reports 
mandatory  and  providing  for  the  filing 
of  these  reports  by  direct  transmission 
and  diskette  as  well  as  by  magnetic  tape. 
The  Commission  is  not  applying  the 
detailed  formatting  requirements  of 
Form  13F-E  to  the  mandatory  electronic 
submission  of  Form  13F  reports,  a 
requirement  which  no  commenter 
supported  and  to  which  seven 
commenters  objected.  Instead, 
consistent  with  the  proposals,  the 
Commission  is  requiring  that  filers 
prepare  reports  on  Form  13F  as  they  do 
other  submissions  made  electronically 
on  the  EDGAR  system. 

Three  commenters  expressed  the  need 
for  additional  time  for  "phasing  in"  to 
mandatory  electronic  filing  of  the  Form 
13F  reports,  with  two  commenters 
suggesting  a  twelve-month  tremsition. 
While  the  Commission  believes  that 
some  transition  time  is  appropriate,  the 
Commission  also  believes  that  the 
electronic  filing  of  Form  13F  reports 
will  not  be  complicated,  since  the 
electronic  submission  does  not  require 
detailed  formatting.  Therefore,  the 
Commission  is  allowing  filers  the  option 
of  filing  either  electronically  or  in  paper 
under  the  form  as  amended,  or 
electronically  on  Form  13F-E,  for  the 
first  quarter  following  the  effective  date 
of  the  rule  amendments  with  electronic 


filing  becoming  mandatory  pursuant  to 
Rules  14  and  101(a)(l)(iii)  of  Regulation 
S-T  as  of  the  next  quarter.'*  This 
schedule  vdll  allow  a  sufficient 
transition  period  to  mandatory 
electronic  filing. 

B.  Changes  to  Rule  13f-l  and  Form  13F 

The  Commission  is  amending  rule 
13f-l  to  address  the  requirements  for 
filing  amendments  to  reports  on  Form 
13F  and  is  amending  Form  13F,  as 
described  below." 

Institutional  investment  managers 
must  continue  to  file  in  paper  requests 
for  confidential  treatment  ^o  of  Form  13F 
report  information  and  the  Form  13F 
report  information  for  which 
confidential  treatment  is  requested. 2' 
Upon  denial  of  a  confidential  treatment 
request,  or  the  expiration  of  confidential 
treatment  previously  granted,  the  filer  is 
required  to  submit  the  Form  13F  report 
electronically  for  public  dissemination. 
Based  on  current  estimates,  each 
quarter,  following  the  expiration  of 
confidential  treatment  previously 
granted,  approximately  50  managers 
would  have  to  re-submit  electronically 
the  Form  13F  report  information  that 
they  previously  submitted  in  paper  in 


"See  supm  notes  and  15. 
'''See supra  note  13. 


'•17  CFR  232.14  and  232.101(a)(l)(iii).  Rule  14 
provides  that  the  Commission  will  not  accept  in 
paper  format  any  filing  required  to  be  submitted 
electronically,  unless  the  filing  satisfies  the 
requirements  for  a  temporary  or  continuing 
hardship  exemption.  See  Release  No.  33-7472  (Oct. 
24.  1997]  (62  FR  58647)  (effective  date  Jan.  1.  1998). 

"The  revisions  to  Form  13F  are  designed  to 
accommodate  more  easily  the  preparation  of  the 
form  as  an  electronic  filing.  The  Commission  also 
is  removing  Form  13F-E  and  rule  13f-2  (17  CFR 
240.13f-2).  which  governed  the  filing  of  Form 
13F-E  on  EDGAR. 

™  Requests  for  confidential  treatment  are  filed  for 
reasons  set  forth  in  section  13(f)(3j  of  the  Exchange 
Act  (15  U.S.C.  78m(f)(3)).  Instruction  D  of  previous 
Form  13F  refers  to  that  section  and  provides 
instructions  for  requesting  confidential  treatment 
for  securities  held  by  the  account  of  a  natural 
person  or  an  estate  or  trust  (other  than  a  business 
trust  or  investment  company)  and  for  securities 
subject  to  certain  types  of  trading  strategies. 
Instructions  for  Confidential  Treatment  Requests  for 
revised  Form  13F  include  the  same  provisions. 

Conlidential  treatment  requests  can  be  granted 
only  under  certain  limited  circumstances.  The  staff 
recently  specified  procedures  for  requesting 
confidential  treatment.  See  Letter  to  Section  13(f) 
Confidential  Treatment  Filers  (pub.  avail.  June  17, 
1998). 

^'  This  is  consistent  with  the  treatment  of  other 
requests  for  confidentia)  treatment  under  the 
EDGAR  system.  See  Rule  101(c)(l)(i)  (17  CFR 
232.101(c)(l)(i)). 

A  Manager  filing  confidential  information  should 
comply  with  the  provisions  of  paragraph  (b)  of 
Exchange  Act  rule  24b-2  (17  CFR  240.24b-2)  by 
including  on  the  Summary  Page  of  its  public  Form 
13F  report  (after  the  Report  Summary  and  prior  to 
the  List  of  Other  Included  Managers)  a  statement 
that  confidential  information  has  been  omitted  from 
the  public  Form  13F  report  and  filed  separately 
with  the  Commission.  See  Instructions  for 
Confidential  Treatment  Renuests  for  Form  13F.  See 
also  infra  notes  25  and  26  and  accompanying  text. 
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their  requests  for 
eatment. 


connection 
confidential 

1.  Rule  13f-l 

The  Commiision  is  revising  rule  13f- 
1  by  adding,  as  proposed,  a  new 
subparagraph  governing  the  filing  of 
amendments  to  Form  ISF.^^  ^s 
proposed,  the  ^ew  paragraph  would 
require  that  each  amendment  to  a  Form 
13F  report  eitl^er  restate  the  form  in  its 
entirety,  as  an^nded.  or  designate  the 
amendment  a^  containing  only 
additions  to  t^e  previous  filed  report. 
The  rule  amenjdments  also  would 
provide  for  th^  sequential  numbering  of 
amendments.  ; 

The  Commission  received  only  one 
comment  on  tl^is  proposed  revision:  one 
institutional  investment  manager 
believed  that  tjie  sequential  numbering 
of  amendment^  was  beneficial  but 
objected  to  tha  requirement  to  restate  in 
its  entirety  an  amendment  that  was  not 
solely  to  provide  additional 
information.  Tiiat  commenter  believed 
that  restatemett  would  be  burdensome 
to  large  filers  atid  potentially  confusing 
to  the  investing  public.  The  Commission 
has  considered  possible  alternatives  and 
believes  that  those  alternatives  offer 
greater  possibility  for  confusion  than  the 
Commission's  broposal  because  of  the 
additional  con{plexity  that  the 
alternatives  w(^uld  introduce.  Moreover, 
the  Commission  anticipates  that  most 
filers  will  autcMnate  their  report 
processing,  haying  them  available 
electronically,  rendering  the 
requirement  to  resubmit  in  its  entirety 
an  amended  rM)ort  not  overly 
burdensome.  "Hierefore,  the  Commission 
is  requiring  ea^  amendment  to  a  Form 
13F  report  to  either  restate  the  form  in 
its  entirety,  as  amended,  or  designate 
the  amendmenk  as  containing  only 
additions  to  the  previous  filed  report. 

2.  Form  13F     I 

The  revised  Form  13F  is  being 
adopted  as  probosed.  The  revised  Form 
13F  as  adopted  is  in  a  three-part  format, 
consisting  of  a  Form  13F  Cover  Page 
(the  "Cover  Paie"),  a  Form  13F 
Summary  Pag J( the  "Summary  Page"), 
and  a  Form  131"  Information  Table  (the 
"Information  liable"). ^^  xhe  contents  of 
each  of  these  parts,  as  well  as  the 
content  of  certiin  form  instructions,  are 
summarized  bqlow.  One  institutional 
manager  stron^y  supported  the 
inclusion  of  thi  Cover  Page  (with  its 
designation  of  feport  as  holdings,  notice 
report)  and  the 
noting  that  these 


or  combination 
Summary  Page 


23  See  paragraph 
240.13f-l(a)(l)). 
"  See  Special  Ins^uction 


B)(2)ofnilel3M(17CFR 
1  for  Form  13F. 


features  were  "beneficial  to  the  public" 
and  would  "enhance  the  access  to  and 
usefulness  of  information  reported  on 
Form  13F." 

•  Cover  Page.  The  Cover  Page 
includes  the  information  included  in 
previous  Form  13F,  such  as  the  period 
end  date;  the  name  and  address  of  the 
institutional  investment  manager  filing 
the  report;  the  signature,  name,  title  and 
phone  number  of  the  person  signing  the 
report;  and,  if  applicable,  a  List  of  Other 
Managers  Reporting  for  this  Manager. 
The  Cover  Page  also  provides  for 
identification  of  a  filing  that  is  an 
amendment;  the  inclusion  of  the  Form 
13F  file  number  of  the  manager  filing 
the  report;  and  the  designation  of  the 
report  as  one  that  names  other  reporting 
manager(s)  reporting  for  the  filer, 
reports  holdings  over  which  the 
reporting  manager  exercises  discretion, 
or  does  both.  2* 

•  Summary  Page.  The  Summary  Page 
includes  a  List  of  Other  Included 
Managers  for  which  the  filer  is 
reporting  "  and  a  Report  Simimary.  The 
Report  Summary  contains  the  Number 
of  Other  Included  Managers,  an 
Information  Table  Entry  Total,  and  an 
Information  Table  Value  Total.^*  These 
three  items  are  designed  to  provide  a 
useful  and  convenient  summary  of  key 
information  included  elsewhere  in  the 
report  and  edso  provide  a  means  for 
cross-checking  to  ensure  that  the  report 
as  accepted  and  disseminated  is  the 
complete  report  the  institutional 
investment  manager  intended  to  file. 

•  Information  Table.  The  Information 
Table  calls  for  the  same  information  as 
Items  1  through  8  of  previous  Form 
ISF.^-' 

•  Certain  Instructions.  General 
Instruction  3  for  Form  13F  states  the 
requirement  that  the  manager  file  copies 
of  the  form  with  the  appropriate 
regulatory  agency. ^s  This  instruction 
clarifies  that  the  manager  may  satisfy  its 
obUgation  to  file  with  another  regulatory 
agency  by  sending  a  printed  copy  of  the 
EDGAR  filing  with  the  confidential 
EEXiAR  access  codes  (password  and 


"See  Special  Instructions  3  through  6  for  Form 
13F. 

a  See  Special  Instruction  8  for  Form  13F.  The 
Commission  is  eliminating  the  previous 
requirement  of  Forms  13F  and  13F-E  that  to  list  the 
other  included  managers  alphabetically.  The  one 
institutional  manager  commenting  supported  this 
change. 

"See  Special  Instruction  7  for  Form  13F. 

"  See  Special  Instruction  12  for  Form  13F.  See 
infra  footnote  and  accompanying  text  concerning  a 
comment  received  on  the  contents  of  the 
Information  Table. 

2»  See  General  Instruction  C  for  previous  Form 
13F. 


password  modification  access  code) 
removed  or  blanked  out. 

General  Instruction  4  retains  a 
reference  to  the  Official  List  of  Section 
13(0  Securities  (the  "13F  List").29  The 
13F  List  published  by  the  Commission 
lists  the  securities  the  holdings  of  which 
the  manager  is  to  report  on  Form  13F. 
Fonn  13F  filers  may  rely  on  the  current 
13F  List  in  determining  whether  thay 
need  to  report  any  particular  securities 
holding.  Paper  copies  are  available  for  a 
fee  fi'om  the  Securities  and  Exchange 
Commission,  Public  Reference  Room, 
450  Fifth  Street,  NW,  Washington,  DC 
20549. 

Two  commenters  (the  industry  group 
representative  and  one  institutional 
manager)  suggested  that  the 
Commission  make  the  13F  List  available 
on  its  internet  web  site  as  well  as  in 
paper.  The  commenters  suggested  that 
web  site  availability  of  the  13F  List 
would  enable  filers  to  facilitate  the 
preparation  of  their  Form  13F  reports. 
The  Commission  is  studying  the 
feasibility  of  placing  the  13F  List  on  its 
web  site. 

Special  Instruction  13  includes 
guidance  on  the  preparation  of  Form 
13F  for  electronic  filing,  addressing 
such  topics  as  maximum  line  leng^, 
page  tag  requirements,  and  selection  of 
EDGAR  submission  types.  One 
commenter  expressed  concern  that  filers 
may  encounter  formatting  problems  in 
complying  with  the  maximum  line 
length  requirement  {i.e.,  no  line  in  the 
Information  Table  may  exceed  132 
characters  in  length).  Because  this 
requirement  is  standard  for  all 
electronic  documents  currently  filed 
with  the  Commission  via  the  EDGAR 
system,  including  reports  on  current 
Form  13F-E,  the  Commission  believes 
that  filers  can  resolve  any  formatting 
problems  prior  to  the  memdatory 
electronic  filing  compliance  date. 

C.  Changes  to  Regulation  S-T 

Regulation  S-T,  which  governs  the 
preparation  and  submission  of 
electronic  filings  to  the  Commission,  is 
amended  as  described  below  in 
connection  with  the  mandatory 
electronic  submission  of  Form  13F: 

•  Rule  101(a)(l)(iii)  of  Regulation  S- 
T.  The  Regulation  S-T  list  of  mandated 
electronic  submissions  is  revised  to 
remove  the  exclusion  of  Form  13F  from 
the  list  of  mandated  electronic  filings. 
Institutional  investment  managers  must 
file  Form  13F  reports  on  and  after  the 
April  1, 1999,  mandatory  compliance 
date,  in  accordance  with  this  rule  and 


»  See  General  Instruction  E  for  previous  Form 
13F  and  rule  13f-l(c)  (17  CFR  240.13f-l(c)). 
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rule  14  of  Regulation  S-T  governing 
mandatory  electronic  submissions. 

•  Rule  101(b)(7)  of  Regulation  S-T. 
This  paragraph  is  removed  as  of  the 
Compliance  Date,  since  Form  13F 
reports  will  fall  writhin  the  provisions  of 
rule  101(a)(l)(iii).  After  the  Compliance 
Date,  a  manager  may  not  submit  reports 
on  Form  13F-E. 

D.  Comments  Received 

The  Commission  requested  comment 
generally  on  its  proposal  to  make  the 
electronic  submission  of  reports  on 
Form  13F  mandatory.  Additional 
comments  received  by  the  Commission 
are  discussed  below. 

Six  individual  commenters  believed 
that  managers  should  submit  Form  13F 
reports  more  frequently  and  on  a  more 
timely  basis,  e.g.,  within  five  days  of  the 
end  of  each  month.  Section  13(f)(1), 
however,  limits  the  Form  13F  reporting 
period:  "in  no  event  shall  such  reports 
be  filed  for  periods  longer  than  one  year 
or  shorter  than  one  quarter."  The 
industry  group  representative,  noting 
that  the  Commission  had  not  proposed 
any  change  to  the  required  frequency  or 
deadlines  for  filing  Form  13F  reports, 
stated  that  the  current  filing  deadlines 
remain  appropriate.  It  believed  that, 
even  with  automated  processing  of  the 
Form  13F  reports,  including  electronic 
availability  of  the  13F  List,  filers  would 
still  need  sufficient  time  to  compile  and 
file  the  reports  with  the  Commission,  a 
sentiment  echoed  by  at  least  one  other 
commenter.  One  institutional  manager 
commenter  objected  to  the  manner  of 
reporting  investment  discretion  in  the 
Information  Table.^ 

The  Conunission  did  not  propose  to 
change  Form  13F  substantive  reporting 
requirements  in  connection  with 
m^ng  the  electronic  filing  of  this 
report  mandatory.  Therefore,  the 
Commission  is  deferring  consideration 
of  the  above  comments  until  the 
substantive  requirements  of  Form  13F 
become  the  subject  of  rulemaking. 

n.  Dates 

The  rule  and  form  amendments  are 
effective  on  February  18, 1999  (the 
"Effective  Date").  Only  those  Form  13F 
reports  (including  amendments  to 
previously  filed  reports)  filed  on  and 
after  April  1, 1999  (the  "CompUance 
Date"),  must  comply  with  rules  14  and 
101(a)(l)(iii)  of  Regulation  S-T.3' 
Beginning  on  the  Effective  Date  and 


^  Neither  this  nor  any  other  information  to  be 
presented  in  the  Information  Table  differs  from  that 
previously  required  in  Form  13F  re]x>rts. 

"  As  with  its  other  rules,  the  Commission  will 
use  any  appropriate  means,  including  its  authority 
to  bring  legal  actions,  to  enforce  the  electronic  filing 
rules.  See  supra  note  18. 


prior  to  the  Compliance  Date, 
institutional  investment  managers  may 
submit  Form  13F  reports  (including 
amendments  to  previously  filed  reports) 
either  electronically  (EDGAR 
submission  type  13F-HR  or  13F-NT,  as 
appropriate),  in  paper  on  the  form  as 
amended,  or  electronically  on  Form 
13F-E.  As  of  the  CompUance  Date, 
institutional  investment  managers  may 
no  longer  submit  reports  on  Form  13F- 
E,  since  Form  13F-E  is  removed  as  of 
the  Compliance  Date. 

in.  Cost-Benefit  Analysis 

To  assist  the  Conunission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed  changes 
contained  in  this  release,  commenters 
were  requested  to  provide  their  views 
and  data  relating  to  any  costs  and 
benefits  associated  with  these  proposals. 
The  Commission  anticipated  that  these 
proposals  would  not  affect  significantly 
the  costs  and  burdens  associated  with 
filing  requirements  generally,  or 
specifically  with  respect  to  electronic 
filing. 

The  Commission  received  only  two 
comments  in  response.  One  institutional 
manager  commented  that,  while  it 
recognized  that  the  proposals  would 
make  Form  13F  reports  available  more 
quickly,  it  believed  that  the  costs 
outweighed  the  benefits,  estimating  that 
electronic  filing  would  require  a 
substantial  investment  of  time  and 
resources  and  that  the  benefits  would  be 
incremental  and  accrue  only  to  select 
groups  of  investors  who  use  the 
material.  Another  institutional  manager 
also  believed  that  the  costs  outweighed 
the  benefits,  in  light  of  its  expressed 
beUef  that  the  original  intent  of  the 
reporting  requirement  was  Commission 
oversight,  not  public  availability  of  the 
information.  32 

Because,  as  of  the  end  of  the 
Proposing  Release's  notice  and 
comment  period,  only  two  commenters 
had  responded  concerning  the  potential 
costs  of  the  proposal,  the  Commission 
staff  determined  that  it  was  appropriate 
to  obtain  additional  cost-benefit 
information.  Therefore,  the  staff 
contacted  a  limited  number  of  other 
Form  13F  report  filers  to  obtain  their 
input  on  the  estimated  costs  to  convert 
to  filing  Form  13F  reports  electronically 
as  proposed. 

The  staff  contacted  a  total  of  nine 
Form  13F  report  filers,  some  from  each 
of  the  following  three  categories:  (1) 
Filers  who  currently  file  Form  13F-E 
reports  on  EDGAR  by  magnetic  tape;  (2) 
filers  who  file  Form  13F  reports  in 


^  See  supra  notes  14  and  15  and  accompanying 
text. 


paper  but  who  make  other  EDGAR 
filings;  and  (3)  filers  who  file  Form  13F 
reports  in  paper  and  either  (a)  make  no 
EDGAR  filings  or  (b)  make  only  Form 
13D  and/or  Form  13G  EDGAR  filings. 
The  staff  asked  filers  for  their  estimated 
costs  to  file  Form  13F  reports 
electronically  in  accordance  with  the 
proposals  and  whether  these  costs 
would  be  greater  than  their  current 
costs.  If  the  costs  were  greater,  the  staff 
requested  the  respondent  to  distinguish 
between  start-up  costs  and  recurring 
costs.  Finally,  the  staff  asked  whether 
filers  envisioned  any  benefits  from  filing 
Form  13F  reports  electronically  in 
accordance  with  the  proposals. 

Six  filers  provided  information  on 
compliance  costs.  Three  filers 
responded  that  they  would  incur  no 
additional  cost.  One  said  that  its  outside 
service  provider  would  charge  no 
additional  fee  for  filing  Form  13F 
reports  on  EDGAR  when  Form  13F 
reports  became  mandatory  electronic 
filings.  Two  other  filers  expected  to 
convert  their  existing  programs  to 
EDGAR  format  without  additional  costs 
because  they  could  reassign  personnel 
working  on  the  paper  filing  to  the 
electronic  filing. 

Two  filers  anticipated  modest  cost 
increases.  These  filers  expected  to  incur 
costs  of  between  $50  to  $300  to  convert 
to  E£>GAR  filing  as  proposed.  One  filer 
estimated  that  a  one-time  additional 
cost  would  result  from  purchasing 
EDGAR  software  and  manuals  from  the 
Commission.  Another  filer  estimated  a 
cost  of  approximately  $265;  this 
estimate  included  a  one-time  cost  of  $65 
to  upgrade  current  computer  equipment 
for  assembling  the  Form  13F  report  and 
an  annual  recurring  cost  of  $800  to  be 
paid  to  their  outside  service  provider. 

Finally,  one  filer  expected  to  incur 
additional  one-time  costs  of  $18,000  to 
reprogram  the  filer's  computer  system  to 
convert  to  electronic  filing.  The  filer's 
ongoing  cost  for  estimated  additional 
personnel  hours  was  approximately 
$16,000  per  year  based  on  four  quarterly 
filings.  'This  filer  also  envisioned  a 
benefit  because  it  believed  that  the 
proposed  Form  13F  report  would  be 
easier  both  to  format  and  to  file  than  the 
current  form. 

Among  the  benefits  filers  envisioned 
were  less  time  needed  to  proofread  the 
paper  Form  13F  report  and  the  ability  to 
file  via  a  modem  rather  than  having  to 
send  either  a  tape  or  a  paper  filing  to  the 
Commission. 

The  Commission  recognizes  that  there 
are  some  costs  associated  with  the 
transition  to  electronic  fiUng.  For 
example,  the  Commission  estimates  an 
additional  per  year  cos'  of  $10,800  for 
all  filers  in  the  aggregate  due  to  the 
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additional  reqjuirement  of  a  cover  page 
and  summary  page  containing  certain  de 
minimis  additional  reporting 
information  ^^and  an  additional  per 
year  cost  of  $3,000  for  all  of  50 
managers  in  tl)e  aggregate  re-submitting 
information  pfeviously  filed.^^  The 
Commission  estimates  that  the  aggregate 
one-time  cost  for  upgrading  computer 
equipment  and  software  will  range 
between  $30  and  $18,000  per  filer. 

Given  the  Commission's  filing 
experience  unJer  the  EDGAR  system  to 
date,  including  submissions  made  by 
third-party  filers,  the  results  of  the 
staffs  informal  cost  survey,  and  the 
Commissions  Additional  cost  estimates, 
the  Commission  believes  that  any 
associated  costs  are  justified  by  the 
benefits  to  thejinvesting  public.  The 
amendments  snould  benefit  the 
investing  public  by  making  Form  13F 
reports,  in  general,  quickly  available 
electronically  and  therefore  increasing 
the  public's  knowledge  of  and  timely 
access  to  the  Fprm  13F  report 
information. 

In  compliance  with  its  responsibilities 
imder  section  i3(a)  of  the  Exchange 
Act.'s  the  Commission  requested 
comment  on  whether  the  proposals,  if 
adopted,  would  have  an  adverse  effect 
upon  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Exchange  Act.  The 
Commission  ei|couraged  commenters  to 
provide  empirical  data  or  other  facts  to 
support  their  views.  The  Commission 
received  no  comments  in  response  to 
the  above  request.  The  Commission  has 
considered  thejamendments  to  rule  13f- 
1,  Form  13F  and  related  rules  in  light  of 
the  standards  qited  in  section  23(a)  and 
believes  that  thie  amendments  and  rules 
do  not  impose  ^y  burdens  on 
competition  nojl  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  The  Commission's  belief 
is  based  on  theibenefits  of  the 
amendments  described  throughout  this 
release,  including,  most  particularly, 
enhanced  public  access  to  information 
reported  on  Foim  13F. 

IV.  Certain  Findings 

In  accordance  with  the  requirements 
of  section  13(f)|4)  of  the  Exchange  Act, 
the  Commission  has  determined  that  the 
actions  taken  by  the  Commission  herein 
are  necessary  o}  appropriate  in  the 
public  interest  *nd  for  the  protection  of 
investors  or  to  Maintain  fair  and  orderly 
a  filer's  initial 
ectronic  filing,  the  cost 


markets.  3*  Aftei 
conversion  to  e 


VL 


"  See  infra  note  4  i. 
'*See//i/niSectioi 
M 15  U.S.C.  78w(a  I. 
"15U.S.C.  78m(l(4). 


of  electronic  filing  should  be  negligible. 
Thus,  the  amendments  should  not  result 
in  a  material  change  in  capital  raising  or 
regulatory  compliance  costs.  Since  the 
information  on  Form  13F  is  useful  to 
both  investors  and  issuers  and  the 
amendments  will  increase  the  amount 
of  such  information  available  on  a 
timely  basis  to  issuers  and  the  investing 
pubhc,  the  amendments  are  appropriate 
in  the  public  interest  and  for  the 
protection  of  investors. 

In  compliance  with  its  responsibilities 
under  section  2(b)  of  the  Securities 
Act  37  and  section  3(f)  of  the  Exchange 
Act,'*  the  Commission  requested 
comment  on  whether  the  proposals,  if 
adopted,  would  promote  efficiency, 
competition,  and  capital  formation.  The 
Commission  encouraged  commenters  to 
provide  empirical  data  or  other  facts  to 
support  their  views.  The  Commission 
received  no  comments  in  response  to 
the  above  request.  In  compliance  with 
its  responsibilities  under  the  previously 
mentioned  provisions,  the  Commission 
considered  whether  the  amendments 
would  promote  efficiency,  competition 
and  capital  formation. 

V.  Summary  of  Regulatory  Flexibility 
Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiHty  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  amendments  in 
this  release  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Institutional 
investment  managers  are  not  required  to 
submit  reports  on  Form  13F  unless 
equity  holdings  over  which  they 
exercise  discretion  are  in  aggregate  at 
least  $100,000,000.  Therefore,  few  if  any 
small  entities  within  the  definition 
contained  in  rule  0-10  under  the 
Exchange  Act  are  affected  by  the  form, 
and  few  if  any  small  entities  are 
otherwise  affected  by  the  rule 
amendments.  The  certification 
documenting  its  factual  basis  was 
included  as  Appendix  A  to  the 
Proposing  Release. 

VI.  Paperwork  Reduction  Act 

Certeiin  provisions  of  the  amendments 
to  Form  13F  contain  "collection  of 
information"  requirements  wdthin  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501,  et  seq.) 
("PRA").  The  Commission  submitted 
the  collection  of  information 
requirements  contained  in  the  rule 
amendments  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  pursuant  to  44  U.S.C.  3507(d) 


"15U.S.C.  77b(b). 
'•15U.S.C.  78c(n. 


and  5  CFR  1320.11  and  the  collection  of 
information  is  in  accordance  with  the 
requirements  of  44  U.S.C.  3507.  The 
title  for  the  collection  of  information  is 
"Form  13F,  Report  of  Institutional 
Investment  Managers  pursuant  to 
section  13(f)  of  the  Securities  Exchange 
Act  of  1934."  The  OMB  approved  the 
PRA  request  and  assigned  a  control 
number  of  3235-0006  with  an 
expiration  date  of  October  31,  2000.39 
Unless  a  currently  valid  OMB  control 
number  is  displayed,  em  agency  may  not 
sponsor  or  conduct,  or  require  response 
to,  an  information  collection. 

Section  13(0  of  the  Exchange  Act 
requires  the  Commission  to  adopt  rules 
that  would  create  a  reporting  and 
disclosure  system  to  collect  specific 
information  and  to  disseminate  the 
information  to  the  public.  Pursuant  to 
this  statutory  mandate,  the  Commission 
adopted  rule  13f-l  under  the  Exchange 
Act  (17  CFR  240.13f-l),  which  requires 
institutional  investment  managers  who 
exercise  investment  discretion  over 
accounts  of  certain  equity  securities 
described  in  section  13(d)(1)  of  the 
Exchange  Act  ■*>  (generally,  exchange 
traded  or  NASDAQ-quoted  securities) 
having,  in  the  aggregate,  a  fair  market 
value  of  at  least  $100,000,000  to  file 
quarterly  reports  with  the  Commission 
on  Form  13F.  Form  13F  provides  a 
reporting  and  disclosure  system  to 
collect  specific  information  and  to 
disseminate  the  information  to  the 
public  about  the  holdings  of  those 
institutional  investment  managers 
subject  to  rule  13f-l. 

At  the  time  of  the  Proposing  Release, 
the  Commission  estimated  that 
approximately  1,800  institutional 
investment  managers  were  subject  to  the 
rule.'*!  These  included  such  institutional 
investment  managers  as  certain  mutual 
fimds,  pension  funds,  trusts,  hedge 
funds,  and  investment  advisers.  Each 
reporting  manager  files  a  Form  13F 
report  quarterly.  The  Commission 
estimated  that  each  quarter,  following 
the  expiration  of  grants  of  confidential 
treatment,  approximately  50  managers 
will  need  to  re-submit  electronically  for 
public  dissemination  information 
previously  submitted  in  paper  as 
confidential.  The  Commission  estimated 
that  compliance  with  the  form's 
requirements  will  impose  a  total  annual 
burden  per  manager  of  approximately 
98.8  hours  for  each  of  the  approximately 


"The  proposing  release  contained  an  arithmetic 
mistake  in  the  statement  of  total  average  annual 
burden  hours  (177,894  as  printed;  178,435.2 
correct).  The  correct  flgure  appeared  in  the  PRA 
submission  to  OMB  and  apf>ears  in  this  release. 

"IS  U.S.C  78m(d)(l). 

*'  The  current  estimate  is  higher,  approximately 
2,000. 
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1,800  managers  submitting  the  report 
(an  increase  of  .1  hours  per  quarter  per 
manager  due  to  the  additional 
requirement  of  a  cover  page  and 
summary  page  containing  certain  de 
minimis  additional  reporting 
information  *^)  plus  an  additional 
annual  biuden  of  4  hours  (one 
additional  burden  hour  per  quarter]  for 
each  of  the  50  managers  re-submitting 
information  previously  filed.  The 
Commission  estimated  the  total  annual 
burden  for  all  managers  at  178,435.2 
hours.  The  estimate  of  average  burden 
hours  was  made  solely  for  the  purposes 
of  the  PRA  and  was  based  on  the 
Commission's  experience  with  similar 
61ings  and  discussions  with  a  few 
registrants. 

The  Form  13F  contains  no  separate 
retention  period  rule  for  recordkeeping 
requirements  but  is  subject  to  the 
general  recordkeeping  requirements 
under  Regulation  S-T  and  the  Exchange 
Act  rules.  Each  institutional  investment 
manager  subject  to  the  rule  must  file  a 
Form  13F  report.  Section  13(f)(3)  of  the 
Exchange  Act  *'  authorizes  the 
Commission,  as  it  determines  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors,  to  delay 
or  prevent  public  disclosure  of  any 
information  filed  imder  section  13(f)  in 
accordance  with  the  Freedom  of 
Information  Act.**  It  also  prohibits  the 
Commission  from  disclosing  to  the 
public  any  information  that  identifies 
securities  held  by  the  accoimt  of  a 
natural  person  or  any  estate  or  trust 
(other  than  a  business  trust  or 
investment  company). 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Conunission  solicited  comment  to  (i) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information;  (iii) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 


^The  additional  requirements  are  not  complex. 
The  cover  page  adds  the  requirements  of 
identification  of  an  amendment  filing;  the  inclusion 
of  the  Form  13F  file  number  of  the  manager  filing 
the  report;  and  the  designation  of  the  report  as  one 
that  names  other  reporting  manager(s)  ref>orting  for 
the  filer,  reports  holdings  over  which  the  reporting 
manager  exercises  discretion,  or  both.  The  summary 
page  adds  a  Report  Summary,  containing  the 
Number  of  Other  Included  Managers,  an 
Information  Table  Entry  Total,  and  an  Information 
Table  Value  Total. 

«15U.S.C.  78m(f)(3). 

*<5  U.S.C.  552. 


automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Commission  received  comments 
concerning  a  means  of  minimizing  the 
burden  of  reporting  the  collected 
information  through  the  use  of 
automated  techniques.  Two  commenters 
suggested  that  the  Commission  make  the 
official  hst  of  Form  13F  Securities  ("13F 
List")  available  electronically  through 
its  World  Wide  Web  internet  site  to 
facihtate  the  filers'  preparation  of  their 
Form  13F  reports.  The  Commission 
agrees  that  providing  the  list 
electronically  in  this  way  would  reduce 
the  burden  of  report  preparation  for 
some  filers;  this  effect  would  be  the 
same  imder  both  the  previous  filing 
requirements  as  well  as  under  the 
requirements  as  proposed  and  adopted. 
The  Commission  is  studying  the 
feasibility  of  placement  of  the  Official 
List  on  its  web  site. 

VII.  Statutory  Basis 

The  foregoing  amendments  are 
adopted  pursuant  to  sections  3, 12, 13, 
14. 15(d),  23(a)  and  35A  of  the  Exchange 
Act. 

List  of  Subjects  inl7  CFR  Parts  232, 
240,  and  249 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing, 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77f,  77g,  77h,  77j, 
77s(a),  77sss(a),  78c(b),  78/,  78m,  78n,  78o(d), 
78w(a),  78W(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37. 

2.  By  amending  §  232.101  by  revising 
paragraph  (a)(l)(iii)  before  the  note  and 
by  removing  paragraph  (b)(7)  and 
redesignating  paragraph  (b)(8)  as  (b)(7), 
to  read  as  follows: 

§  232.1 01     Mandated  electronic 
submissions  and  exceptions. 

(a)  Mandated  electronic  submissions. 
(D*   *  * 

(iii)  Statements,  reports  and  schedules 
filed  with  the  Commission  pursuant  to 
section  13, 14,  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m.  78n.  and  78o(d)), 
and  proxy  materials  required  to  be 
furnished  for  the  information  of  the 
Commission  in  connection  with  annual 


reports  on  Form  10-K  (§  249.310  of  this 
chapter)  or  Form  10-KSB  (§  249.310b  of 
this  chapter)  filed  pursuant  to  section 
15(d)  of  the  Exchange  Act; 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77ss8,  77ttt, 
78c.  78d,  78f,  78i,  78j,  78J-1,  78k,  78k-l,  78/. 
78ni,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78//(d),  78mm,  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3.  80b-4  and  80b-ll, 
unless  otherwise  noted. 
•         •         •         •         « 

4.  By  amending  §  240.13f-l  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(l]  and  by  adding  paragraph  (a)(2)  to 
read  as  follows: 

S  240.1 3f-1     Reporting  by  Institutional 
Investment  managers  of  Infomiation  with 
respect  to  accounts  over  wtilcti  they 
exercise  investment  discretion. 

(a)(1)'  *   * 

(2)  An  amendment  to  a  Form  13F 
(§249.325  of  this  chapter)  report,  other 
than  one  reporting  only  holdings  that 
were  not  previously  reported  in  a  public 
filing  for  the  same  period,  must  set  forth 
the  complete  text  of  the  Form  13F. 
Amendments  must  be  numbered 
sequentially. 


S  240.1 3(-2    [Renrtoved] 

5.  Section  240.13f-2  is  removed. 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq..  unless 
otherwise  noted; 

7.  By  revising  Form  13F  (referenced  in 
§  249.325)  to  read  as  follows: 

Note:  The  text  of  the  following  form  does 
not  and  the  amendments  will  not  appear  in 
the  Code  of  Federal  Regulations. 

OMB  APPROVAL 

0MB  Number:  3235-0006 
Expires:  October  31,  2000 
Estimated  average  burden  hours  per 
response:  24.7 

Form  13F — Information  Required  of 
Institutional  Investment  Managers  Pursuant 
to  Section  13(f)  of  the  Securities  Exchange 
Act  of  1934  and  Rules  Thereunder 

General  Instructions 

1.  Rule  as  to  Use  of  Form  13F.  Institutional 
investment  managers  ("Managers")  must  use 
Form  13F  for  reports  to  .he  Commission 
required  by  Section  13(1;  of  the  Securities 
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Exchange  Act  lif  1934  [15  U.S.C.  78m(f)l 
("Exchange  Ac<")  and  rule  13f-l  (17  CFR 
240.13f-ll  thereunder.  Rule  13f-l(a) 
provides  that  every  Manager  which  exercises 
investment  discretion  with  respect  to 
accounts  holdiag  Section  13(f)  securities,  as 
defined  in  rule  13f-l(c),  having  an  aggregate 
fail  market  valile  on  the  last  trading  day  of 
any  month  of  aAy  calendar  year  of  at  least 
$100,000,000  skall  file  a  report  on  Form  13F 
with  the  Conunission  within  45  days  after  the 
last  day  of  such  calendar  year  and  within  45 
days  after  the  last  day  of  each  of  the  first 
three  calendar  (juarters  of  the  subsequent 
calendar  year. 

2.  Rules  to  Pifvent  Duplicative  Reporting. 
If  two  or  more  Managers,  each  of  which  is 
required  by  rul^  13f-l  to  file  a  report  on 
Form  13F  for  tqs  reporting  period,  exercise 
investment  discretion  with  respect  to  the 
same  securities,  only  one  such  Manager  must 
include  information  regarding  such  securities 
in  its  reports  on  Form  13F. 

A  Manager  having  securities  over  which  it 
exercises  investment  discretion  that  are 
reported  by  another  Manager  (or  Managers) 
must  identify  tl^  Managers)  reporting  on  its 
behalf  in  the  m4nner  described  in  Special 
Instruction  6. 

A  Manager  reporting  holdings  subject  to 
shared  investm#nt  discretion  must  identify 
the  other  Managers)  with  respect  to  which 
the  filing  is  made  in  the  manner  described  in 
Special  Instruction  8. 

3.  Filing  of  Farm  13F.  A  Manager  must  file 
a  Form  13F  rep«rt  with  the  Commission 
within  45  days  ifter  the  end  of  each  calendar 
year  and  each  of  the  first  three  calendar 
quarters  of  each  calendar  year.  As  required 
by  Section  13(f)(4)  of  the  Exchange  Act,  a 
Manager  which  as  a  bank,  the  deposits  of 
which  are  insured  in  accordance  with  the 
Federal  Deposit  Insurance  Act,  must  file  with 
the  appropriate  regulatory  agency  for  the 
bank  a  copy  of  avery  Form  13F  report  filed 
with  the  Commission  pursuant  to  this 
subsection  by  of  with  respect  to  such  bank. 
Filers  who  file  Iform  13F  electronically  can 
satisfy  their  obligation  to  file  with  other 
regulatory  agencies  by  sending  (a)  a  paper 
copy  of  the  EDGAR  filing  (provided  the 
Manager  removes  or  blanks  out  the 
confidential  access  codes);  (b)  the  filing  in 
electronic  format,  if  the  regulatory  agency 
with  which  the  filing  is  being  made  has  made 
provisions  to  receive  filings  in  electronic 
format;  or  (c)  foe  filers  filing  in  paper  format 
under  continuing  hardship  exemptions,  a 
copy  of  the  Font  13F  paper  filing. 

4.  Official  List  of  Section  13lfj  Securities. 
The  official  list  of  Section  13(f)  Securities 
published  by  the  Commission  (the  "13F 
List")  lists  the  securities  the  holdings  of 
which  a  Manager  is  to  report  on  Form  13F. 
See  rule  13f-l{c)  [17  CFR  240.13f-l(c)l.  Form 
13F  filers  may  r«ly  on  the  current  13F  List 

in  determining  if  hether  they  need  to  report 
any  particular  securities  holding.  Paper 
copies  are  avail^le  at  a  reasonable  fee  from 
the  Securities  and  Exchange  Commission, 
Public  Reference  Room,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549. 

Inatnictions  fbr  Confidential  Treatment 
Requests 


Pursuant  to 
Exchange  Act 


Section  13(f)(3]  of  the 
[Ip  U.S.C.  78m(f)(3)),  the 


Conunission  (1)  may  prevent  or  delay  public 
disclosure  of  information  reported  on  this 
form  in  accordance  with  Section  552  of  Title 
5  of  the  United  States  Code,  the  Freedom  of 
Information  Act  [5  U.S.C.  552),  and  (2)  shall 
not  disclose  information  reported  on  this 
form  identifying  securities  held  by  the 
account  of  a  natural  person  or  an  estate  or 
trust  (other  than  a  business  trust  or 
investment  company).  A  Manager  must 
submit  in  accordance  with  the  procedures  for 
requesting  confidential  treatment  any  portion 
of  a  report  which  contains  information 
identifying  securities  held  by  the  account  of 
a  natural  person  or  an  estate  or  trust  (other 
than  a  business  trust  or  investment 
company). 

A  Manager  should  make  requests  for 
confidential  treatment  of  information 
reported  on  this  form  in  accordance  with  rule 
24b-2  under  the  Exchange  Act  (17  CFR 
240.24b-2j.  Requests  relating  to  the  non- 
disclosure of  information  identifying  the 
securities  held  by  the  account  of  a  natural 
person  or  an  estate  or  trust  (other  than  a 
business  trust  or  investment  company)  must 
so  state  but  need  not,  in  complying  with 
paragraph  (b)(2)(ii)  of  rule  24b-2,  include  an 
analysis  of  any  applicable  exemptions  from 
disclosure  under  the  Commission's  rules  and 
regulations  adopted  under  the  Freedom  of 
Information  Act  [17  CFR  20O.8O|. 

Paragraph  (b)  of  rule  24b-2  requires  a 
Manager  filing  confidential  information  with 
the  Commission  to  indicate  at  the 
appropriate  place  in  the  public  filing  that  the 
confidential  pwrtion  has  been  so  omitted  and 
filed  separately  with  the  Commission.  A 
Manager  should  comply  with  this  provision 
by  including  on  the  Summary  Page,  afier  the 
Rieport  Sununary  and  prior  to  the  List  of 
Other  Included  Managers,  a  statement  that 
confidential  information  has  been  omitted 
from  the  public  Form  13F  report  and  filed 
separately  with  the  Conunission. 

A  Manager  must  file  in  paper,  in 
accordance  with  rule  101(c)(l)(i)  of 
Regulation  S-T  (17  CFR  232.101(c)(l)(i)l.  all 
requests  for  and  information  subject  to  the 
request  for  confidential  treatment  filed 
pursuant  to  Section  13(f)(3)  of  the  Exchange 
Act  If  a  Manager  requests  confidential 
treatment  with  resp>ect  to  information 
required  to  be  reported  on  Form  13F,  the 
Manager  must  file  in  paper  with  the 
Secretary  of  the  Commission  an  original  and 
four  copies  of  the  Form  13F  reporting 
information  £or  which  the  Manager  requests 
confidential  treatment. 

A  Manager  requesting  confidential 
treatment  must  provide  enough  factual 
support  for  its  request  to  enable  the 
Commission  to  make  an  informed  judgment 
as  to  the  merits  of  the  request.  The  request 
should  address  all  pertinent  factors, 
including  all  of  the  following  that  are 
relevant: 

1.  If  confidential  treatment  is  requested  as 
to  more  than  one  holding  of  securities, 
discuss  each  holding  separately  unless  the 
Manager  can  identify  a  class  or  classes  of 
holdings  as  to  which  the  natvtre  of  the  factual 
circumstances  and  the  legal  analysis  are 
substantially  the  same. 

2.  If  a  request  for  confidential  treatment  is 
based  upon  a  claim  that  the  subject 


information  is  confidential,  commercial  or 
financial  information,  provide  the 
information  required  by  paragraphs  2. a 
through  2.e  of  this  Instruction  except  that,  if 
the  subject  information  concerns  securify 
holdings  that  represent  open  risk  arbitrage 
positions  and  no  previous  requests  for 
confidential  treatment  of  those  holdings  have 
been  made,  the  Manager  need  provide  only 
the  information  required  in  paragraph  2.f 

a.  Describe  the  investment  strategy  being 
followed  with  respect  to  the  relevant 
securities  holdings,  including  the  extent  of 
any  program  of  acquisition  and  disposition 
(note  that  the  term  "investment  strategy,"  as 
used  in  this  instruction,  also  includes 
activities  such  as  block  positioning). 

b.  Explain  why  public  disclosure  of  the 
securities  would,  in  fact,  be  likely  to  reveal 
the  investment  strategy;  consider  this  matter 
in  light  of  the  specific  reporting  requirements 
of  Form  13F  (e.g.,  securities  holdings  are 
reported  only  quarterly  and  may  be 
aggregated  in  many  cases). 

c.  Demonstrate  that  such  revelation  of  an 
investment  strategy  would  be  premature; 
indicate  whether  the  Manager  was  engaged  in 
a  program  of  acquisition  or  disposition  of  the 
securify  both  at  the  end  of  the  quarter  and 

at  the  time  of  the  filing;  and  address  whether 
the  existence  of  such  a  program  may 
otherwise  be  known  to  the  public. 

d.  Demonstrate  that  failure  to  grant  the 
request  for  confidential  treatment  would  be 
likely  to  cause  substantial  harm  to  the 
Manager's  competitive  position;  show  what 
use  competitors  could  make  of  the 
information  and  how  harm  to  the  Manager 
could  ensue. 

e.  State  the  period  of  time  for  which 
confidential  treatment  of  the  securities 
holdings  is  requested.  The  time  period 
specified  may  not  exceed  one  (1)  year  from 
the  date  that  the  Manager  is  required  to  file 
the  Form  13F  report  with  the  Ck>mmission. 

f.  For  securities  holdings  that  represent 
open  risk  arbitrage  positions,  the  request 
must  include  good  faith  representations  that: 

i.  The  securities  holding  represents  a  risk 
arbitrage  position  op>en  on  the  last  day  of  the 
period  for  which  the  Form  13F  report  is  filed; 
and 

ii.  The  reporting  Manager  has  a  reasonable 
belief  as  of  the  period  end  that  it  may  not 
close  the  entire  position  on  or  before  the  date 
that  the  Manager  is  required  to  file  the  Form 
13F  report  with  the  Commission. 

If  the  Manager  makes  these  representations 
in  writing  at  the  time  that  the  Form  13F  is 
filed,  the  Commission  will  automatically 
accord  the  subject  seciu'ities  holdings 
confidential  treatment  for  a  (>eriod  of  up  to 
one  (1)  year  from  the  date  that  the  Manager 
is  required  to  file  the  Form  13F  report  with 
the  Commission. 

g.  At  the  expiration  of  the  period  for  which 
confidential  treatment  has  been  granted 
pursuant  to  paragraph  2.3  or  2.f  of  this 
Instruction  (the  "Expiration  Date"),  the 
Commission,  without  additional  notice  to  the 
reporting  manager,  will  make  such  securify 
holdings  public  unless  a  de  novo  request  for 
confidential  treatment  of  the  information  that 
meets  the  requirements  of  paragraphs  2. a 
through  2.e  of  this  Instruction  is  filed  with 
the  Commission  at  least  fourteen  (14)  days  in 
advance  of  the  Expiration  Date. 
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3.  If  the  Conunission  grants  a  request  for 
confidential  treatment,  it  may  delete  details 
which  would  identify  the  Manager  and  use 
the  information  in  tabulations  required  by 
Section  13(f)(3)  absent  a  separate  showing 
that  such  use  of  information  could  be 
harmful. 

4.  Upon  the  denial  by  the  Commission  of 
a  request  for  confidential  treatment,  or  upon 
the  expiration  of  the  confidential  treatment 
previously  granted  for  a  filing,  unless  a 
hardship  exemption  is  available,  the  Manager 
must  submit  electronically,  within  six  (6) 
business  days  of  the  expiration  or 
notification  of  the  denial,  as  applicable,  a 
Form  13F  rep>ort,  or  an  amendment  to  its 
publicly  filed  Form  13F  report,  if  applicable, 
listing  those  holdings  as  to  which  the 
Commission  denied  confidential  treatment  or 
for  which  confidential  treatment  has  expired. 
If  a  Manager  files  an  amendment,  the 
amendment  must  not  be  a  restatement;  the 
Manager  must  designate  it  as  an  amendment 
which  adds  new  holdings  entries.  The 
Manager  must  include  at  the  top  of  the  Form 
13F  Cover  Page  the  following  legend  to 
correctly  designate  the  type  of  filing  being 
made:  

THIS  HLING  USTS  SECURITIES 
HOLDINGS  REPORTED  ON  THE  Form  13F 
HLED  ON  (DATE)  PURSUANT  TO  A 
REQUEST  FOR  CONFIDENTIAL 
TREATMENT  AND  FOR  WHICH  (THAT 
REQUEST  WAS  DENIED/CONFIDENTIAL 
TREATMENT  EXPIRED)  ON  (DATE). 

Special  InstructionB 

1.  This  form  consists  of  three  parts:  the 
Form  13F  Cover  Page  (the  "Cover  Page"),  the 
Form  13F  Summary  Page  (the  "Summary 
Page"),  and  the  Form  13F  Information  Table 
(the  "Information  Table"). 

2.  When  preparing  the  report,  omit  all 
bracketed  text.  Include  brackets  used  to  form 
check  boxes. 

The  Cover  Page 

3.  The  period  end  date  used  in  the  report 
(and  in  the  EDGAR  submission  header)  is  the 
last  day  of  the  calendar  year  or  quarter,  as 
appropriate,  even  though  that  date  may  not 
be  the  same  as  the  date  used  for  valuation  in 
accordance  with  Special  Instruction  9. 

4.  Amendments  to  a  Form  13F  report  must 
either  restate  the  Form  13F  report  in  its 
entirety  or  include  only  holdings  entries  that 
are  being  reported  in  addition  to  those 
already  reported  in  a  current  public  Form 
13F  report  for  the  same  period.  If  the 
Manager  is  filing  the  Form  13F  report  as  an 
amendment,  then,  the  Manager  must  check 
the  amendment  box  on  the  Cover  Page;  enter 
the  amendment  number;  and  check  the 
appropriate  box  to  indicate  whether  the 
amendment  (a)  is  a  restatement  or  (b)  adds 
new  holdings  entries.  Each  amendment  must 
include  a  complete  Cover  Page  andi  if 
applicable,  a  Summary  Page  and  Information 
Table.  See  rule  13f-l(a)(2)  [17  CFR  240.13f- 
l(a)(2)]. 

5.  Present  the  Cover  Page  and  the  Summary 
Page  information  in  the  format  and  order 
provided  in  the  form.  The  Cover  Page  may 
include  information  in  addition  to  the 
required  information,  so  long  as  the 
additional  information  does  not,  either  by  its 


nature,  quantity,  or  manner  of  presentation, 
impede  the  understanding  or  presentation  of 
the  required  information.  Place  all  additional 
information  after  the  signature  of  the  person 
signing  the  report  (immediately  preceding 
the  Report  Type  section).  Do  not  include  any 
additional  information  on  the  Summary  Page 
or  in  the  Information  Table. 

6.  Designate  the  Report  Type  for  the  Form 
13F  report  by  checking  the  appropriate  box 
in  the  Report  Type  section  of  the  Cover  Page, 
and  include,  where  applicable,  the  List  of 
Other  Managers  Reporting  for  this  Manager 
(on  the  Cover  Page),  the  Summary  Page  and 
the  Information  Table,  as  follows: 

a.  If  all  of  the  securities  with  re8p>ect  to 
which  a  Manager  has  investment  discretion 
are  reported  by  another  Manager  (or 
Managers),  check  the  box  for  Report  Type 
"13F  NOTICE,"  include  (on  the  Cover  Page) 
the  List  of  Other  Managers  Reporting  for  this 
Manager,  and  omit  both  the  Suimnary  Page 
and  the  Information  Table. 

b.  If  all  of  the  securities  with  respect  to 
which  a  Manager  has  investment  discretion 
are  reported  in  this  report,  check  the  box  for 
Report  Type  "ISF  HOLDINGS  REPORT." 
omit  &x>m  the  Cover  Page  the  List  of  Other 
Managers  Reporting  for  this  Manager,  and 
include  both  the  Summary  Page  and  the 
Information  Table. 

c.  If  only  part  of  the  securities  with  respect 
to  which  a  Manager  has  investment 
discretion  is  ref>orted  by  another  Manager  (or 
Managers),  check  the  box  for  Report  Type 
"13F  COMBINATION  REPORT,"  include  (on 
the  Cover  Page)  the  List  of  Other  Managers 
Reporting  for  this  Manager,  and  include  both 
the  Summary  Page  and  the  Information 
Table. 

Summary  Page 

7.  Include  on  the  Summary  Page  the  Report 
Summary,  containing  the  Number  of  Other 
Included  Managers,  the  Information  Table 
Entry  Total  and  the  Information  Table  Value 
Total. 

a.  Enter  as  the  Number  of  Other  Included 
Managers  the  total  number  of  other  Managers 
listed  in  the  List  of  Other  Included  Managers 
on  the  Summary  Page,  not  counting  the 
Manager  filing  this  report..  See  Special 
Instruction  8.  If  none,  enter  the  number  zero 
("0") 

b.  Enter  as  the  Information  Table  Entry 
Total  the  total  number  of  line  entries 
providing  holdings  information  included  in 
the  Information  Table. 

c.  Enter  as  the  Information  Table  Value 
Total  the  aggregate  fair  market  value  of  all 
holdings  reported  in  this  report,  i.e.,  the  total 
for  Column  4  (Fair  Market  Value)  of  all  line 
entries  in  the  Information  Table.  The 
Manager  must  express  this  total  as  a  rounded 
figure,  corresponding  to  the  individual 
Column  4  entries  in  the  Information  Table. 
See  Special  Instruction  9. 

8.  Include  on  the  Summary  Page  the  List 
of  Other  Included  Managers.  Use  the  title, 
column  headings  and  format  provided. 

a.  If  this  Form  13F  report  does  not  report 
the  holdings  of  any  Manager  other  than  the 
Manager  filing  this  report,  enter  the  word 
"NONE"  under  the  title  and  omit  the  column 
headings  and  list  entries. 

b.  If  this  Form  13F  report  reports  the 
holdings  of  one  or  more  Managers  other  than 


the  Manager  filing  this  report,  enter  in  the 
List  of  Other  Included  Managers  all  such 
Managers  together  with  their  respective  Form 
13F  file  numbers,  if  known.  (The  Form  13F 
file  numbers  are  assigned  to  Managers  when 
they  file  their  first  Form  13F.)  Assign  a 
number  to  each  Manager  in  the  List  of  Other 
Included  Managers,  and  present  the  list  in 
sequential  order.  The  numbers  need  not  be 
consecutive.  The  List  of  Other  Managers 
must  include  all  other  Managers  identified  in 
Column  7  of  the  Information  Table.  Do  not 
include  the  Manager  filing  this  report. 

Information  Table 

9.  In  determining  fair  market  value,  use  the 
value  at  the  close  of  trading  on  the  last 
trading  day  of  the  calendar  year  or  quarter, 
as  appropriate.  Enter  values  rounded  to  the 
nearest  one  thousand  dollars  (with  "000" 
omitted). 

10.  A  Manager  may  omit  holdings 
otherwise  reportable  if  the  Manager  holds,  on 
the  period  end  date,  fewer  than  10.000  shares 
(or  less  than  $200,000  principal  amount  in 
the  case  of  convertible  debt  securities)  and 
less  than  $200,000  aggregate  fair  market 
value  (and  option  holdings  to  purchase  only 
such  amounts). 

11.  A  Manager  must  report  holdings  of 
options  only  if  the  options  themselves  are 
Section  13(f)  securities.  For  purposes  of  the 
$100,000,000  reporting  threshold,  the 
Manager  should  consider  only  the  value  of 
such  options,  not  the  value  of  the  underlying 
shares.  The  Manager  must  give  the  entries  in 
Columns  1  through  5  and  in  Columns  7  and 

8  of  the  Information  Table,  however,  in  terms 
of  the  securities  underlying  the  options,  not 
the  options  themselves.  The  Manager  must 
answer  Column  6  in  terms  of  the  discretion 
to  exercise  the  option.  The  Manager  must 
make  a  separate  segregation  in  respect  of 
securities  underlying  options  for  entries  for 
each  of  the  columns,  coupled  with  a 
designation  "PUT"  or  "CALL"  following 
such  segregated  entries  in  Colunm  5, 
referring  to  securities  subject  respectively  to 
put  and  call  options.  A  Manager  is  not 
required  to  provide  an  entry  in  Column  8  for 
securities  subject  to  reptorted  call  options. 

12.  Furnish  the  Information  Table  using 
the  table  title,  column  headings  and  format 
provided.  Provide  column  headings  once  at 
the  beginning  of  the  Information  Table: 
repetition  of  column  headings  on  subsequent 
pages  is  not  required.  Present  the  table  in 
accordance  with  the  column  instructions 
provided  in  Special  Instructions  12.b.i 
through  12.b.viii.  Do  not  include  any 
additional  information  in  the  Information 
Table.  Begin  the  Information  Table  on  a  new 
page:  do  not  include  any  portion  of  the 
Information  Table  on  either  the  Cover  Page 
or  the  Summary  Page. 

a.  In  entering  information  in  Columns  4 
through  8  of  the  Information  Table,  list 
securities  of  the  same  issuer  and  class  with 
respect  to  which  the  Manager  exercises  sole 
investment  discretion  sep>arately  from  those 
with  respiect  to  which  investment  discretion 
is  shared.  Special  Instruction  12.b.vi  for 
Column  6  describes  in  detail  how  to  report 
shared  investment  discretion. 

b.  Instructions  for  each  column  in  the 
Information  Table: 
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i.  Column  I J  Name  of  Issuer.  Enter  in 
Column  1  the  name  of  the  issuer  for  each 
class  of  security  reported  as  it  appears  in  the 
current  official  list  of  Section  13(fl  Securities 
published  by  the  Commission  in  accordance 
with  rule  13f-l(c)  (the  "13F  List"). 
Reasonable  abt>reviations  are  permitted. 

ii.  Column  i.  Title  of  Class.  Enter  in 
Column  2  the  iitle  of  the  class  of  the  security 
reported  as  it  Appears  in  the  13F  List. 
Reasonable  abbreviations  are  permitted. 

iii.  Column  3.  CUSIP  Number.  Enter  in 
Column  3  the  jtine  (9)  digit  CUSIP  number 
of  the  security! 

iv.  Column  4.  Market  Value.  Enter  in 
Coliunn  4  the  |iarket  value  of  the  holding  of 
the  particular  ilass  of  security  as  prescribed 
by  Special  Instruction  9. 

V.  Column  sJ  Amount  and  Type  of 
Security.  Enteij  in  Column  5  the  total  number 
of  shares  of  tha  class  of  security  or  the 
principal  amount  of  such  class.  Use  the 
abbreviation  "$H"  to  designate  shetres  and 
"PRN"  to  designate  principal  amount.  If  the 
holdings  being  reported  are  put  or  call 
options,  enter  the  designation  "PUT"  or 
"CALL,"  as  apbropriate. 

vi.  Column  t .  Investment  Discretion. 
Segregate  the  h  oldings  of  securities  of  a  class 
according  to  th  e  nature  of  the  investment 
discretion  helq  by  the  Manager.  Designate 
investment  distretion  as  "sole"  (SOLE); 
"shared-defined"  (DEFINED);  or  "shared- 
other"  (OTHEI;),  as  described  below: 

(A)  Sole.  Designate  as  "sole"  securities 
over  which  the  Manager  exercised  sole 
investment  dis:retion.  Report  "sole" 
securities  on  oi  le  line.  Enter  the  word  SOLE 
in  Column  6. 

(B)  Shared-Lefined.  If  investment 
discretion  is  shared  with  controlling  and 
controlled  conipanies  (such  as  bank  holding 
companies  and  their  subsidiaries); 
investment  advisers  and  investment 
companies  ad\4sed  by  those  advisers;  or 
insurance  companies  and  their  separate 
accounts,  then  Idesignate  investment 
discretion  as  "^hared-defined"  (DEFINED). 

For  each  holjling  of  DEFINED  securities, 
segregate  the  securities  into  two  categories: 
those  securities  over  which  investment 
discretion  is  shared  with  another  Manager  or 
Managers  on  v^ose  behalf  this  Form  13F 
report  is  being  ^led,  and  those  securities  over 
which  investment  discretion  is  shared  with 
any  other  persdn,  other  than  a  Manager  on 
whose  behalf  tkis  Form  13F  report  is  being 
filed.  1 

Enter  each  o^  the  two  segregations  of 
DEFINED  securities  holdings  on  a  separate 
line,  and  enter  the  designation  DEFINED  in 
Column  6.  See  (Special  Instruction  for 
Column  7.        I 

(C)  Shared-Ckher.  Designate  as  "shared- 
Other"  securitips  (OTHER)  those  over  which 
investment  disi:retion  is  shared  in  a  manner 
other  than  that  ^described  in  Special 
Instruction  abofve. 

For  each  holding  of  OTHER  securities, 
segregate  the  securities  into  two  categories: 
those  securities  over  which  investment 
discretion  is  shjared  with  another  Manager  or 
Managers  on  wfiose  behalf  this  Form  13F 
report  is  being  filed,  and  those  securities  over 
which  investment  discretion  is  shared  with 
any  other  person,  other  than  a  Manager  on 


whose  behalf  this  Form  13F  report  is  being 
filed. 

Enter  each  segregation  of  OTHER  securities 
holdings  on  a  separate  line,  and  enter  the 
designation  "OTHER"  in  Column  6.  See 
Special  Instruction  for  Column  7. 

Note:  A  Manager  is  deemed  to  share 
discretion  with  respect  to  all  accounts  over 
which  any  person  under  its  control  exercises 
discretion.  A  Manager  of  an  institutional 
account,  such  as  a  pension  fund  or 
investment  company,  is  not  deemed  to  share 
discretion  with  the  institution  unless  the 
institution  actually  participated  in  the 
investment  decision-making. 

vii.  Column  7.  Other  Managers.  Identify 
each  other  Manager  on  whose  behalf  this 
Form  13F  report  is  being  filed  with  whom 
investment  discretion  is  shared  as  to  any 
reported  holding  by  entering  in  this  column 
the  number  assigned  to  the  Manager  in  the 
List  of  Other  Included  Managers. 

Enter  this  number  in  Column  7  opposite 
the  segregated  entries  in  Columns  4,  5  and  8 
(and  the  relevant  indication  of  shared 
discretion  set  forth  in  Column  6)  as  required 
by  the  preceding  special  instruction.  Enter  no 
other  names  or  numbers  in  Column  7. 

A  Manager  must  report  the  conditions  of 
sharing  discretion  with  other  Managers 
consistently  for  all  holdings  reported  on  a 
single  line. 

viii.  Column  8.  Voting  Authority.  Enter  the 
number  of  shares  for  which  the  Manager 
exercises  sole,  shared,  or  no  voting  authority 
(none)  in  this  column,  as  appropriate. 

The  Commission  deems  a  Manager 
exercising  sole  voting  authority  over 
sp>ecified  "routine"  matters,  and  no  authority 
to  vote  in  "non-routine"  matters,  for 
purposes  of  this  Form  13F  report  to  have  no 
voting  authority.  "Non-routine"  matters 
include  a  contested  election  of  directors,  a 
merger,  a  sale  of  substantially  all  the  assets, 
a  change  in  the  articles  of  incorporation 
affecting  the  rights  of  shareholders,  and  a 
change  in  fundamental  investment  policy; 
"routine"  matters  include  selection  of  an 
accountant,  uncontested  election  of  directors, 
and  approval  of  an  annual  re(>ort. 

If  voting  authority  is  shared  only  in  a 
manner  similar  to  a  sharing  of  investment 
discretion  which  would  call  for  a  resp)onse  of 
"shared-defined"  (DEFINED)  under  Column 
6,  a  Manager  should  report  voting  authority 
as  sole  under  subdivision  (a)  of  Column  8, 
even  though  the  Manager  may  be  deemed  to 
share  investment  discretion  with  that  person 
under  Sptecial  Instruction  12.b.vi. 

13.  [^reparation  of  the  electronic  filing: 

a.  No  line  on  the  Cover  Page  or  the 
Summary  Page  may  exceed  80  characters  in 
length.  See  rule  305  of  Regulation  S-T  (17 
CFR  232.305]. 

b.  No  line  in  the  Form  13F  Information 
Table  may  exceed  132  characters  in  length. 
See  rule  305  of  Regulation  S-T  [17  CFR 
232.305]. 

c.  If  the  Form  13F  Report  Type  is  "13F 
HOLDINGS  REPORT"  or  "13F 
COMBINATION  REPORT,"  then  place  one 
EDGAR  <PAGE>  tag  at  the  end  of  the  Cover 
Page  and  one  <PAGE>  tag  at  the  end  of  the 
Summary  Page.  Additional  EDGAR  <PAGE> 
tags  are  not  required.  Those  electing  to 
include  additional  <PAGE>  tags  should,  for 


each  page  containing  a  <PAGE>  tag,  include 
no  more  than  sixty  (60)  lines  per  page, 
including  the  line  on  which  the  <PAGE>  tag 
is  placed. 

d.  In  preparing  the  Form  13F  report  for 
electronic  filing,  a  Manager  may  omit 
underscoring  used  in  the  form  to  indicate  the 
placement  of  information  that  the  Manager  is 
to  furnish. 

e.  Use  the  following  EDGAR  submission 
types  for  the  following  Form  13F  Report 
Types: 


Form  13F  report  type 


13F  HOLDINGS  REPORT 
Initial  Filing  

Amendments  

13F  NOTICE 
Initial  Filing  

Amendments  

13F  COMBINATION  REPORT 
Initial  Filing  

Amendments  


EDGAR 
submis- 
sion 
type 


13F- 

HR 
13F- 

HR/A 

13F- 

NT 
13F- 

NT/A 

13F- 

HR 
13F- 

HR/A 


Paperwork  Reduction  Act  Information 

Persons  who  are  to  resf>ond  to  the 
collection  of  information  contained  in  this 
form  are  not  required  to  respond  to  the 
collection  of  information  unless  the  form 
displays  a  currently  valid  OMB  control 
number. 

Section  13(f)  of  the  Exchange  Act  requires 
the  Commission  to  adopt  rules  creating  a 
reporting  and  disclosure  system  to  collect 
specific  information  and  to  disseminate  such 
information  to  the  public.  Rule  13f-l  under 
the  Exchange  Act  (17  CFR  240.13f-l) 
requires  institutional  investment  managers 
who  exercise  investment  discretion  over 
certain  accounts  of  equity  securities 
described  in  Section  13(d)(1)  of  the  Exchange 
Act  [15  U.S.C.  78m(d)(l))  generally, 
exchange  traded  or  NASDAQ-quoted 
securities)  having,  in  the  aggregate,  a  fair 
market  value  of  at  least  5100,000,000  to  file 
quarterly  reports  with  the  Commission  on 
Form  13F  with  respect  to  the  value  of  those 
securities  over  which  they  have  investment 
discretion. 

The  purpose  of  Form  13F  is  to  provide  a 
reporting  and  disclosure  system  to  collect 
specific  information  and  to  disseminate  such 
information  to  the  public  about  the  holdings 
of  institutional  investment  managers  who 
exercise  investment  discretion  over  certain 
accounts  of  equity  securities  described  in 
Section  13(d)(1)  of  the  Exchange  Act  [15 
U.S.C.  78m(d)(l)]  (generally,  exchange  traded 
or  NASDAQ-quoted  securities)  having,  in  the 
aggregate,  a  feir  market  value  of  at  least 
$100,000,000.  We  believe  that  investors  will 
find  Form  13F  report  information  useful  in 
tracking  institutional  investor  holdings  in 
their  investments  and  that  issuers,  too,  will 
find  detail  as  to  institutional  investor 
holdings  useful  because  much  of  their 
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shareholder  list  may  reflect  holdings  in 
"street  name"  rather  than  beneficial 
ownership.  We  believe  that  mandatory 
electronic  dissemination  of  this  data  will 
help  ensure  timely  and  efficient 
dissemination  of  this  important  information. 
We  believe  that  these  reports  should  have  the 
same  degree  of  availability  as  other  filings 
with  the  Commission,  and  that  electronic 
filing  will  speed  their  dissemination  in 
accordance  with  the  intent  of  Congress. 

We  estimate  that  each  Tiler  spends  an 
average  of  24.7  hours  preparing  each 
quarterly  report.  In  addition,  we  estimate 
tiiat,  each  quarter,  approximately  50 
managers  will  resubmit  information 
previously  filed  in  paper  pursuant  to  a  grant 
of  confidential  treatment  and  that  each  such 
manager  will  spend  an  additional  hour  on 
the  resubmission. 

Any  member  of  the  public  may  direct  to 
the  Commission  any  comments  concerning 
the  accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden. 

Responses  to  the  collection  of  information 
are  mandatory.  See  Section  13(f)  of  the 
Exchange  Act  [15  U.S.C.  78m(fl]  and  rule 
13f-l  [17  CFR  240.13f-l]  thereunder. 

Section  13(f)(3)  of  the  Exchange  Act  (15 
U.S.C.  78m(f)(3)]  authorizes  the  Commission, 
as  it  determines  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of 
investors,  to  delay  or  prevent  public 
disclosure  of  any  information  filed  under 
Section  13(f)  upon  request.  It  also  prohibits 
the  Commission  from  disclosing  to  the  public 
information  identifying  securities  held  by  the 
account  of  a  natural  person  or  any  estate  or 
trust  (other  than  a  business  trust  or 
investment  company). 

This  collection  of  information  has  been 
reviewed  by  0MB  in  accordance  with  the 
clearance  requirements  of  44  U.S.C.  Section 
3507. 


Form  13F  Cover  Page 

Report  for  the  Calendar  Year  or  Quarter 
Ended: 


Check  here  if  Amendment  [  ];  Amendment 

Number: 

This  Amendment  (Check  only  one.):        ^ 

D  is  a  restatement. 

n  adds  new  holdings  entries. 

Institutional  Investment  Manager  Filing  this 
Report: 

Name:    

Address:    


Form  13F  File  Number:  28- 


The  institutional  investment  manager  filing 
this  report  and  the  person  by  whom  it  is 
signed  hereby  represent  that  the  p>erson 
signing  the  report  is  authorized  to  submit  it, 
that  all  information  contained  herein  is  true, 
correct  and  complete,  and  that  it  is 
understood  that  all  required  items, 
statements,  schedules,  lists,  and  tables,  are 
considered  integral  parts  of  this  form. 

Person  Signing  this  Report  on  Behalf  of 
Reporting  Manager: 

Name:     

Title:  

Phone:    

Signature,  Place,  and  Date  of  Signing: 
[Signature] 


[City,  State] 


[Date] 

Report  Type  (Check  only  one.): 

D  13F  HOLDINGS  REPORT.  (Check  here  if 
all  holdings  of  this  reporting  manager  are 
rejjorted  in  this  report.) 

n  13F  NOTICE.  (Check  here  if  no  holdings 
reported  are  in  this  report,  and  all 
holdings  are  reported  by  other  reporting 
manager(s).) 

FORM  13F  Information  Table 


D  13F  combination  REPORT.  (Check  here 
if  a  portion  of  the  holdings  for  this 
reporting  manager  are  reported  in  this 
report  and  a  portion  are  reported  by 
other  reporting  manager(s).) 

List  of  Other  Managers  Reporting  for  this 
Manager:  [If  there  are  no  entries  in  this  list, 
omit  this  section.] 

Form  13F  File  Number  28-  

Name 

(Repeat  as  necessary.] 

Form  13F  Summary  Page 

Report  Summary: 

Number  of  Other  Included  Managers: 


Form  13F  Information  Table  Entry  Total: 


Form  13F  Information  Table  Value  Total: 
S (thousands) 

List  of  Other  Included  Managers: 

Provide  a  numbered  list  of  the  name(s)  and 
Form  13F  file  number(s)  of  all  institutional 
investment  managers  with  respect  to  which 
this  report  is  filed,  other  than  the  manager 
filing  this  report.  (If  there  are  no  entries  in 
this  list,  state  "NONE"  and  omit  the  column 
headings  and  list  entries.) 

No.  

Form  13F  File  Number  28-  

Name 

[Repeat  as  necessary.] 

§  249.326    Including  Form  13F-E 
[Removed] 

8.  Section  249.326  including  Form 
13F-E  is  removed. 

By  the  Commission. 
Dated:  January  12, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 


Name  of 

Title  of  class 

CUSIP 

Value 
(xSIOOO) 

Shrsor 
pm  amt 

SH/PRN 

Put/Call 

Investment 
discretion 

Other 
managers 

Voting  auttKxity 

issuer 

Sole 

Shared 

None 

Column  1 

Column  2 

Columns 

Column  4 

Columns 

Column  6 

Column? 

Columns 

[FR  Doc.  99-1043  Filed  1-15-99;  8:45  am] 
BILUNG  CODE  8010-01-U 


[Repeat  as  necessary] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjig  Administration 

2lCFRPanl78 

[Docket  No.  97F-0421] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Focxi  and  Drug  Administration, 
HHS. 

action:  Finallrule. 


SUMMARY:  Th4  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  [regulations  to  provide  for 
the  safe  use  of  di-(erf-butyl-m-cresyl 
phosphonite  condensation  product  with 
biphenyl  for  lise  as  an  antioxidant  and/ 
or  stabilizer  fir  olefin  polymers 
intended  for  4se  In  contact  with  food. 
This  action  reisponds  to  a  petition  filed 
by  Yoshitomi  Fine  Chemicals,  Ltd. 
DATES:  The  regulation  is  effective 
January  19,  1999.  Submit  written 
objections  and  requests  for  a  hearing  by 
February  18,  ^999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  J-ane,  nn.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.i  Washington,  DC  20204, 
202-418-308^ 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  ^e  Federal  Register  of 
October  17, 1^97  (62  FR  54117),  FDA 
announced  th|it  a  food  additive  petition 
(FAP  7B4557)  had  been  filed  by 
Yoshitomi  Fire  Chemicals,  Ltd.,  6-9 
Hiranomachi  ?-chome,  Chuo-ku,  Osaka 
541,  Japan.  The  petition  proposed  to 
amend  the  foo  d  additive  regulations  in 
§  178.2010  Amioxidants  and/or 
stabUizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
di-tert-butylcTJsyl  phosphonite 
condensation  product  with  biphenyl, 
produced  by  tpe  condensation  of  2,4-di- 
tert-butylcresdl  with  the  Friedel-Crafts 
addition  product  of  phosphorus 
trichloride  an4  biphenyl,  for  use  as  an 


antioxidant  and/ or  stabilizer  for  olefin 
polymers  intended  for  use  in  contact 
with  food. 

The  agency  notes  that  the  petitioner 
later  requested  that  the  term  meta  (m)  be 
placed  between  butyl  and  cresyl  in  the 
name  of  the  subject  additive  and 
between  butyl  and  cresol  in  the  name  of 
one  of  the  starting  materials  in  order  to 
provide  more  accurate  and  descriptive 
names.  FDA  agrees  that  this 
nomenclature  provides  a  more  accurate 
description  of  the  additive  and  its 
starting  materials.  Therefore,  FDA  uses 
this  nomenclatiue  in  the  final  rule. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  (3)  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docmnents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
writh  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  rule  as  aimoimced  in  the  notice  of 
filing  for  the  petition.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  hiunan 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  18,  1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 


separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failiu-e  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 


(b) 
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Substances 


Limitations 


Di-tert-txjtyl-ATvcresyl  phosphonite  condensation  product  with  biphenyl 
(CAS  Reg.  No.  178358-58-2)  produced  by  the  condensation  of  2,4- 
di-terf-butyl-n>cresol  with  the  Friedel-Crafts  addition  product  (phos- 
phorus trichloride  and  biphenyl)  so  that  the  food  additive  has  a  mini- 
mum phosphorus  content  of  5.0  percent. 


For  use  only: 

1.  At  levels  not  to  exceed  0.1  percent  by  weight  of  olefin  polymers 

complying  with  §  177.1520(c)  of  this  chapter,  items  1.1.  2.1,  2.2, 

3.1(a),  3.1(b),  3.2(a).  or  3.2(b). 


Dated:  January  6, 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-1032  Filed  1-15-99;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Monensin  and  Tyiosin 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health,  A  Division  of  Eli 
Lilly  and  Co.  The  supplemental  NADA 
provides  for  use  of  monensin  and 
tyiosin  Type  A  medicated  articles  for 
making  Type  B  and  C  cattle  feeds,  the 
Type  C  cattle  feed  to  be  fed  at  a  range 
of  60  to  90  milligrams  of  tyiosin  per 
head  per  day  (mg/hd/day)  rather  than 
the  currently  approved  90  mg/hd/day. 
EFFECTIVE  DATE:  January  19,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-«27-O217. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  EU  Lilly 
and  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed 
supplemental  NADA  104-646  that 
provides  for  combining  Rumensin®  (80 
grams  per  poimd  (g/lb)  monensin 
sodium)  and  Tylan®  (40  or  100  g/lb 
tyiosin  phosphate)  Type  A  medicated 
articles  to  make  Type  B  and  C 
medicated  cattle  feeds.  The  T)rpe  C 
medicated  cattle  feeds  are  to  be  fed  to 


cattle  fed  in  confinement  for  slaughter  at 
50  to  360  mg/hd/day  monensin  and  60 
to  90  mg/hd/day  tyiosin  for  improved 
feed  efficiency  and  reduction  of 
incidence  of  liver  abscesses  caused  by 
Fusobacterium  necrophorum  and 
Actinomyces  pyogenes.  The  tyiosin 
feeding  level  is  the  same  as  currently 
approved  imder  21  CFR 
558.625(f)(l)(i)(c)  for  use  of  tyiosin  Type 
C  cattle  feeds.  The  supplemental  NADA 
is  approved  as  of  November  19, 1998, 
and  the  regulations  are  amended  in  21 
CFR  558.355(f)(3)(ii)(6)  to  reflect  the 
approval. 

A  summary  of  data  and  information 
submitted  to  support  approval  of  this 
supplemental  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sub)ects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

§558.355    [Amended] 

2.  Section  558.355  Monensin  is 
amended  in  paragraph  (f)(3)(ii)(b)  by 
removing  "90"  and  adding  in  its  place 
"60  to  90." 


Dated:  December  17, 1998. 
Andrew  |.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  99-1037  Filed  1-15-99;  8:45  ami 

BtLUNG  CODE  4ieO-01-F 


POSTAL  SERVICE 

39  CFR  Part  20 

Global  Direct— Canada  Admail  Service 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  published 
an  interim  rule  and  request  for  comment 
on  a  new  service,  Global  Direct — Canada 
Admail,  in  the  Federal  Register  on 
August  21,  1998,  (63  FR  44789).  The 
Postal  Service  hereby  gives  notice  that 
it  is  adopting  the  interim  rule. 
EFFECTIVE  DATE:  January  19,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Grandjean,  (202)  314-7256. 
SUPPLEMENTARY  INFORMATION:  In 
cooperation  with  Canada  Post 
Corporation  (CPC),  the  Postal  Service 
introduced,  on  an  interim  basis.  Global 
Direct — Canada  Admail.  This 
international  mail  service  is  primarily 
intended  for  major  printing  firms,  direct 
marketers,  mail  order  companies,  and 
other  high-voliune  mailers  seeking 
easier  access  to  the  Canadian  domestic 
postal  system.  It  is  intended  to  provide 
mail  delivery  in  an  average  of  5  to  10 
business  days  in  major  urban  areas 
throughout  Canada.  Ancillary  services 
for  local  business  reply  and  the  return 
of  imdeliverable  mail  are  also 
introduced  for  use  with  Global  Direct — 
Canada  Admail. 

On  August  21, 1998,  the  Postal 
Service  published  in  the  Federal 
Register  (63  FR  44789)  an  interim  rule 
and  request  for  comment  on  this  new 
service.  Global  Direct — Canada  Admail. 
Comments  were  requested  on  or  before 
September  21,  1998. 

The  Postal  Service  did  not  receive  any 
written  comments  on  the  interim  rule 
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concerning  Qlobal  Direct — Canada 
Admail.  Accordingly,  the  Postal  Service 
adopts,  without  change,  the  interim 
rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 


service. 


;a|me 


PART  20-{>P'IENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  JU.S.C.  552(a);  39  U.S.Q  401. 
404.  407,  408. 

2.  Chapter  6  of  the  International  Mail 
Manual  is  aniended  by  changing  the 
title  of  610,  rinumbering  old  610  as  611, 
and  adding  n^w  part  612  to  read  as 
follows: 

CHAPTER  6-^PECIAL  PROGRAMS 

610  Global  Direct  Service 

611  Global  Direct— Mexico  Direct 

612  Global  Direct — Canada  Admail 

612.1  Description 

Global  Dire  :t — Canada  Admail  is  an 
international  mail  service  that  is 


Letter  Carrier  Direct 

Station 

Direct  Rural 
City 


available  on  the  basis  of  a  service 
agreement  between  the  Postal  Service 
and  a  qualifying  mailer.  Under  this 
service  a  mailer  must  enter  identical 
printed  matter  items  that  meet  the 
applicable  eligibility,  makeup,  and 
preparation  requirements  for  Canadian 
Post  domestic  Addressed  Admail 
service.  The  Postal  Service  transports 
the  items  to  Canada  for  entry  into  that 
country's  domestic  mail  system.  The 
mailer  is  responsible  for  ensuring  that 
the  items  meet  Canada  Post 
Corporation's  makeup  and  preparation 
requirements. 

612.2  Qualifying  Mailers  and  Mailing 
Locations 

612.21  Qualifying  Mailers 

Qualifying  mailers  must  agree  to  mail 
a  minimum  of  25,000  Admail  items  for 
delivery  to  Canadian  addressees  per 
mailing.  All  tendered  mailpieces  must 
conform  to  the  applicable  makeup  and 
preparation  requirements  for  Canadian 
domestic  mail,  as  specified  by  Canada 
Post  Corporation  (CPC).  CPC-certified 
sortation  and  address  accuracy  software 
is  required. 

612.22  Mailing  Locations 

Mailings  may  be  deposited  only  at  the 
following  offices  as  specified  in  the 
service  agreement: 
JOHN  F  KENNEDY  AIRPORT  MAIL 

CENTER,  JOHN  F  KENNEDY 


INTERNATIONAL  AIRPORT 
BUILDING  250.  JAMAICA  NY  11430- 
9998. 

NEW  JERSEY  INTERNATIONAL  BULK 
MAIL  CENTER,  US  POSTAL 
SERVICE,  80  COUNTY  RD,  JERSEY 
CITY  NJ  07097-9998. 

BUFFALO  AUXILL\RY  SERVICE 
FACILITY,  BUFFALO  PROCESSING 
AND  DISTRIBUTION  CENTER,  1200 
WILLL\M  ST,  BUFFALO  NY  14240- 
9998. 

DETROIT  PROCESSING  AND 
DISTRIBUTION  CENTER.  US 
POSTAL  SERVICE.  1401  W  FORT. 
DETROIT  MI  48233-9997. 

AMC  O'HARE  INTERNATIONAL 
ANNEX.  US  POSTAL  SERVICE,  3333 
MOUNT  PROSPECT  RD,  FRANKLIN 
PARK  IL  60131-1347. 

SEATTLE  PROCESSING  AND 
DISTRIBUTION  CENTER,  US 
POSTAL  SERVICE,  2454 
OCCIDENTAL  AVE  S,  SEATTLE  WA 
98134-9997. 

612.3  Postage 

612.31  Rate 

The  rate  of  postage  is  determined  by 
the  size,  weight,  and  level  of  sortation 
of  the  items  being  mailed  as  specified 
below: 


Weight  not  over  1 .76  ounces 


Distribution  Certter  Facility  

Fonward  Consoldation  Point  

Residue 

Each  additional  pound  over  1 .76  ounce 


Letter  Can-ier  Presort  (LCP) 


Standard 


$0,216 
0.223 
0.245 
0.248 
0255 
0269 
0284 
0.544 


Large 


S0.234 
0.245 
0.269 
0.273 
0277 
0.291 
0.312 
0.626 


National  Distribution  Guide 
(NDG) 


Standard 


N/A 
$0245 
0245 
0.259 
0.269 
0277 
0.298 
0.544 


Large 


N/A 
$0269 
0269 
0.287 
0.291 
0.312 
0.337 
0.626 


3xtra 


Note:  A  extfa  charge  of  3.5  cents  may 
be  charged  fot  the  number  of  items  not 
meeting  address  accuracy  requirements. 


612.32  CPC  Size  Definitions 

Every  item  must  meet  size  and  weight 
requirements  for  its  type.  The  size 
standards  are  as  follows: 

Weight  and  Size  Limits 


standard  (Short/Long)  Items: 
Minimwn _ 

Maximum 

Large  (Oversizeti)  Items: 


Cards/Envelopes 


Ler)gth 


S^AIn.  .. 
(140  mm) 
9%  In.  .. 
(245  mm) 
14%  in.  , 
(380  mm) 


Width 


3  Vie  In.  . 
(90  mm)  . 
5%  in.  .. 
(150  mm) 
10  «/i6  in. 
(270  mm) 


Thickness 


.007  in. 
(0.18  mm.) 
Vie  in. 
(5  mm) 
'Vie  in. 
(20  mm) 
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Weight  and  Size  Limits— Continued 


Length 


Width 


Thickness 


Other  Items  * 

Standard  (Short/Long)  Items: 

Minimum 

Maximum ". 

Large  (Oversized)  Items: 

Maximum  Weight  

'Other  items  are  defined  as  items  ottier  than  cards  and  envelopes. 


3  'Vie  in. 
(100  mm) 
9%  in.  .. 
(245  mm) 
14  %  in. 
(380  mm) 


2V4in.  ... 
(70  mm)  .. 
5%  in.  ... 
(150  mm) 
10  Vie  in. 
(270  mm) 


17.6  oz.  (500  grams) 


.007  in. 
(0.18  mm) 
Vie  in. 
(5  mm) 
'Vie  in. 
(20  mm) 


612.33  Postage  Payment  Method 

Postage  must  be  paid  through  an 
advance  deposit  account.  Qualifying 
mailers  have  the  option  of  placing  a  CPC 
permit  imprint  on  their  mailpieces  in 
combination  with  a  Canadian  return 
address  or  a  customer  specific  USPS 
permit  imprint  in  combination  with  a 
domestic  U.S.  return  address. 

612.34  Postage  Statement 

Mailers  must  compute  the  total 
postage  on  PS  Form  3656,  Postage 
Statement — Global  Direct  Canada 
Admail,  furnished  by  the  Postal  Service. 
A  separate  postage  statement  must  be 
prepared  for  each  individual  mailing. 

612.4  Preparation  Requirements 

Mailers  are  responsible  for  ensuring 
that  items  tendered  imder  the  Global 
Direct — Canada  Admail  service  comply 
with  CIPC's  domestic  mail  preparation 
requirements. 

612.5  Ancillary  Services 

612.51  Business  Reply  Service 

This  service  provides  for  the  return  of 
Canadian  business  reply  mail  through 
the  Postal  Service  to  a  specified  address 
in  Canada.  Detailed  specifications  for 
this  service  are  contained  in  Publication 
524,  Global  Direct — dlanada  Admail 
Service  Guide.  The  rates  for  this  service 
are  $0.45  for  items  not  weighing  over 
1.06  ounces  (30  grams)  and  $0.65  for 
items  weighing  over  1.06  oimces  (30 
grams)  but  not  over  1.76  ounces  (50 
grams). 

612.52  Return  of  Undeliverable  Mail 

Mailers  using  a  d^adian  identity 
(Canadian  indicia  and  return  address) 
may  have  undeliverable  items  returned 
to  the  U.S.  through  a  Canadian  return 
address.  The  sender  must  endorse  items 
"Return  Postage  Guaranteed"  and  use 
the  return  address  specified  by  the 
Postal  Service.  The  rates  are: 


Weight  (not  over) 

Rate 

3.52  oz.  (100  arams)  

$0  80 

7.04  oz.  (200  grams)  

1.32 

17.60  oz.  (500  grams)  

2.09 

Note:  If  a  U.S.  permit  is  used,  returned 
items  are  subject  to  the  applicable  surface 
printed  matter  postage  that  would  have  been 
paid  from  the  United  States  to  Canada. 

612.6  Advance  Notification 

Mailers  who  are  interested  in  using 
the  Global  Direct — (Canada  Admail 
service  must  furnish  the  following 
information  to  the  Postal  Service  at  least 
10  business  days  prior  to  their  first 
plaimed  mailing  date: 

a.  Customer's  name  and  address. 

b.  Proposed  initial  mailing  date  and 
frequency. 

c.  Mailing  location. 

d.  The  type  of  items,  including  size 
and  weight,  that  will  be  mailing. 

e.  Number  of  items  in  the  proposed 
mailing. 

f.  Mail  sort  option  used. 

g.  The  mailing  equipment  that  the 
customer  intends  to  use  to  prepare 
items. 

h.  Ancillary  services  used. 

All  correspondence  pertaining  to 

Global  Direct — Canada  Admail  service 

should  be  directed  to: 

MARKET  SEGMENT  MANAGER 
PUBUSHING,  INTERNATIONAL 
BUSINESS  UNIT,  US  POSTAL 
SERVICE  475  L'ENFANT  PLZ  SW  370 
IBU.  WASHINGTON  DC  20260-6500. 

612.7  Service  Agreement 

Based  on  the  mailer's  input,  the  Postal 
Service  prepares  a  service  agreement  to 
cover  the  projected  mailing(s).  This 
agreement  stipulates  the  conditions  of 
mailing.  Concurrent  with  the 
preparation  of  the  service  agreement, 
instructions  are  issued  to  the  designated 
post  office  of  entry  regarding  the 
acceptance  and  verification  of  the 
prospective  customer's  mailpieces. 
***** 

A  transmittal  letter  changing  the 
relevant  pages  in  the  International  Mail 


Manual  will  be  published  and 

automatically  transmitted  to  all 

subscribers.  Notice  of  issuance  of  the 

transmittal  will  be  published  in  the 

Federal  Register  as  provided  by  39  CFR 

20.3. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  99-1042  Filed  1-15-99;  8:45  am] 

BILUNO  CODE  7710-12-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-11 

RIN  3090-AQ02 

Relocation  of  FIRMR  Provisions 
Relating  to  GSA's  Role  in  the  Records 
Management  Program 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Interim  rule;  extension  of 
elective  date. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  extending 
Federal  Property  Management 
Regulations  provisions  regarding 
records  management. 
DATES:  The  extension  is  effective 
Etecember  31, 1998.  The  interim  rule 
published  August  7,  1996  was  effective 
from  August  8, 1996  through  December 
31, 1997.  A  supplement  published  on 
October  31, 1998  extended  the  period  of 
effectiveness  through  December  31, 
1998.  The  period  of  effectiveness  is 
further  extended  through  December  31, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Stewart  Randall,  Jr.,  Office  of 
Govemmentwide  Policy,  telephone 
202-501-4469. 

SUPPLEMENTARY  INFORMATION:  FPMR 
interim  rule  B-1  was  published  in  the 
Federal  Register  on  August  7,  1996,  61 
FR  41001.  "The  expiration  of  the  interim 
rule  was  December  31, 1997.  A 
supplement  published  in  the  Federal 
Register  on  October  3" ,  1997.  62  FR 
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58922,  extendea  the  expiration  date 
through  Decemier  31.  1998.  This 
supplement  further  extends  the 
expiration  date  through  December  31, 
1999. 

List  of  Subjects  in  41  CFR  Part  101-11 

Archives  andirecords.  Computer 
technology.  Telecommunications. 
Government  procurement.  Property 
management.  Records  management,  and 
Federal  information  processing 
resources  activities. 

Therefore  the  effective  date  for 
interim  rule  B-'  published  at  61  CFR 
41001.  August  5 .  1996.  and  extended 
until  December  131.  1998  at  62  FR  58922. 
October  31. 1997.  is  further  extended 
until  December  31. 1999. 

Dated:  January  12, 1999. 
David  |.  Bairam, 

Administrator  of  t^neral  Services. 

|FR  Doc.  99-1107  Filed  1-15-99;  8:45  ami 

BiLUNG  CODE  6820-9  4-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-126,  RM-8671] 


Radio  Broadcasting  Services;  Paris, 
TX,  and  Madlll, 

agency:  Federal ' 
Commission. 
action:  Final  nile. 


OK 

Communications 


SUMMARY:  This 
Channel  270C2 


iocument  substitutes 
for  Channel  282C2  at 


Paris,  Texas,  and  modifies  the  license  of 


Station  KBUS. 


FR  39781. July 
coordinates  for 


and  95-24-51. 
coordinates  for 


the  proceeding 
EFFECTIVE  DATE 


aris.  to  specify 


operation  on  CI  annel  270C2.  This 
document  also  lubstitutes  Channel 
272A  forChanrel  273A  at  Madill. 
Oklahoma,  and  modifies  the  license  of 
station  KMAD.  vladill.  to  specify 
operation  on  Channel  272 A.  These 
actions  return  both  of  these  stations  to 
their  former  opi  (rating  channels.  See  62 
!4.  1997.  The  reference 
the  Channel  270C2 


allotment  at  Paiis.  Texas,  are  53-45-04 


The  reference 

the  Channel  272A 
allotment  at  Madill.  Oklahoma,  are  34- 
06-24  and  96-^  6-30.  With  this  action. 

is  terminated. 

February  23,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  418-21771 


SUPPLEMENTARY 
synopsis  of  the 


INFORMATION:  This  is  a 
Commission's 
Memorandum  i  )pinion  and  Order 
adopted  Decern  aer  30, 1998,  and 
released  JanuaiV  8, 1999.  The  full  text 


of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3805,  1231  M  Street. 
NW.  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  282C2  and  adding 
Channel  270C2  at  Paris. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  273A 
and  adding  Channel  272A  at  Madill. 

Federal  Communications  Commission. 

Charles  W.  Logan, 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(PR  Doc.  99-904  Filed  1-15-99;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  555  and  581 
[Docket  No.  NHTSA-99-4993] 
RIN2127-AH51 

Temporary  Exemption  From  Motor 
Vehicle  Safety  Standards;  Bumper 
Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  document  amends 
NHTSA's  temporary  exemption 
regulation  (49  CFR  part  555)  and 
bumper  standard  (49  CFR  part  581)  to 
refiect  recent  statutory  amendments  that 
allow  us  to  grant  temporary  exemptions 
from  Federal  bumper  standards  on  the 
same  bases  as  we  grant  temporary 
exemptions  from  the  Federal  motor 
vehicle  safety  standards.  Before  now,  we 


had  authority  to  grant  a  bumper 
standard  exemption  only  if  the  vehicle 
exempted  was  manufactiued  for  a 
special  use,  and  if  compliance  with  the 
bumper  standard  would  interfere 
unreasonably  with  the  special  use  of  the 
vehicle. 

Low-volume  manufacturers  may  now 
present  hardship  argiunents  in  asking 
for  an  exemption  of  up  to  3  years.  All 
manufacturers  may  ask  for  exemptions 
of  up  to  2  years  for  a  limited  number  of 
vehicles  if  the  exemption  would  make 
easier  the  introduction  of  innovative 
impact  protection  devices  or  the  use  of 
low-emission  vehicles,  or  if  it  would 
allow  the  sale  of  a  vehicle  whose  overall 
level  of  impact  protection  is  at  least 
equal  to  that  of  nonexempted  vehicles. 

Because  part  581  does  not  reflect  our 
authority  to  provide  special-use 
exemptions,  we  are  taking  this 
opportunity  to  establish  a  procedure  for 
exemptions  from  the  bumper  standard 
on  this  basis  similar  to  those  of  part  555, 
including  providing  an  opportunity  for 
public  comment.  However,  these 
special-use  exemptions  would  be 
permanent,  given  the  likelihood  that  the 
vehicle  is  intended  for  its  special  use 
throughout  its  production  life. 

We  are  also  making  minor 
amendments  to  conform  to  the 
terminology  and  section  numbers 
adopted  in  the  1994  recodification  of 
our  statutes. 

Because  these  are  technical 
amendments,  they  are  effective  upon 
their  publication. 

DATES:  Effective  date:  The  final  rule  is 
effective  on  January  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (telephone:  202-366-5263; 
FAX:  202-366-3820;  e-mail: 
Tvinson@nhtsa.dot.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

For  many  years,  manufacturers  of 
motor  vehicles  have  been  able  to  apply 
to  us  for  a  temporary  exemption  from 
one  or  more  of  the  Federal  motor 
vehicles  safety  standards,  on  one  or 
more  of  the  four  bases  stated  in  49 
U.S.C.  30113  (enacted  by  Pub.  L.  92- 
548,  October  25,  1972,  as  Section  123  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  implemented  with  49 
CFR  part  555).  We  provide  exemptions 
from  a  standard  of  up  to  three  years  if 
we  find  that  compfiance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  (whose  annual  production 
is  10,000  units  or  less)  that  has  tried  to 
meet  the  standard  in  good  faith.  We 
provide  exemptions  of  up  to  two  years, 
covering  2500  vehicles  a  year,  to  any 
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manufacturer,  if  the  exemption  would 
promote  innovative  safety  devices  or 
low-emission  vehicles,  consistent  with 
the  safety  of  the  vehicle,  or  if 
compliance  prevents  the  applicant  from 
selling  a  vehicle  whose  overall  level  of 
safety  is  at  least  equal  to  a  complying 
vehicle. 

In  October  1972,  Congress  also 
enacted  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  (Pub.  L.  92-513, 
October  20, 1972).  Title  I  of  which  (now 
49  U.S.C.  Chapter  325)  required  us  to 
issue  bumper  standards  directed 
towards  reducing  the  economic  loss 
resulting  from  motor  vehicle  crashes  at 
low  speeds.  We  complied  by 
promulgating  49  CFR  part  581  Bumper 
Standard.  This  standard  superseded  an 
earlier  biunper  standard  based  on  safety 
considerations.  Federal  Motor  Vehicle 
Safety  Standard  No.  215  Exterior 
Protection.  Standard  No.  215  went  into 
effect  on  September  1, 1972,  and  we  had 
granted  several  exemptions  from  it 
under  our  exemption  authority  provided 
by  Pub.  L.  92-548.  On  the  the  effective 
date  of  part  581,  September  1, 1978, 
Standard  No.  215  was  removed,  and  the 
exemptions  then  in  effect  terminated. 
The  remainder  of  the  term  of  these 
safety  standard  exemptions  could  not  be 
transferred  to  excuse  compliance  with 
Part  581,  because  the  Bumper  Standard 
was  not  a  safety  standard,  and,  in  any 
event,  contained  somewhat  different 
requirements. 

Although  both  Acts  were  virtually 
contemporaneous.  Pub.  L.  92-513 
contained  no  exemption  authority 
comparable  to  that  provided  by  Pub.  L. 
92-548.  We  were  authorized  only  to 
exempt  from  any  part  of  a  bumper 
standard  a  "multipurpose  passenger 
vehicle"  as  defined  by  49  U.S.C. 
32101(9),  or  "a  make,  model,  or  class  of 
a  passenger  motor  vehicle  manufactured 
for  a  special  use,  if  the  standard  would 
interfere  unreasonably  with  the  special 
use  of  the  vehicle"  (49  U.S.C.  32502(c)). 
We  exercised  this  limited  authority  by 
excluding  multipurpose  passenger 
vehicles  from  Part  581,  but  we  never 
excused  any  vehicle  from  compliance 
on  the  basis  of  "special  use." 

With  the  enactment  in  October  1998 
of  Pub.  L.  105-277,  the  Omnibus 
Consolidated  Appropriations  Act  of 
1999,  Congress  has  now  given  us 
authority  to  provide  the  same  kinds  of 
exemptions  from  the  bumper  standard 
as  from  the  safety  standards. 

The  1998  amendments  to  49  U.S.C. 
30113  and  49  U.S.C.  Chapter  325 

These  are  the  amendments  made  to 
Title  49  by  Pub.  L.  105-277.  The  first 
sentence  of  section  30113(b)(1)  now 
reads  as  follows:  "The  (NHTSA 


Administrator)  may  exempt,  on  a 
temporary  basis,  motor  vehicles  from  a 
motor  vehicle  safety  standard  prescribed 
under  this  chapter  or  passenger  motor 
vehicles  from  a  bimiper  standard 
prescribed  under  chapter  325  of  this 
title  on  terms  the  (Administrator) 
considers  appropriate."  The 
Administrator  may  provide  an 
exemption  on  finding  that  "an 
exemption  is  consistent  with  the  public 
interest  and  this  chapter  or  chapter  325 
of  this  title  (as  applicable),"  section 
30113(b)(l)(3)(A),  as  amended.  If  the 
application  is  made  on  a  hardship  basis, 
the  manufacturer  must  describe  its 
"good  faith  effort  to  comply  with  each 
motor  vehicle  safety  standard  prescribed 
under  this  chapter  or  a  bimiper  standard 
prescribed  under  chapter  325  of  this 
title,"  section  30113(c)(1).  Under  section 
30113(d),  as  amended  in  part,  "A 
manufacturer  is  efigible  for  an 
exemption  under  subsection  (b)(3)(B)(l) 
of  this  section  (including  an  exemption 
under  subsection  (b)(3)(B)(l)  relating  to 
a  biunper  standard  referred  to  in 
subsection  (b)(1))."  Finally,  the 
exemption  label  "shall  either  name  or 
describe  each  motor  vehicle  safety 
standard  prescribed  under  this  chapter 
or  bumper  standard  prescribed  imder 
chapter  325  of  this  title  from  which  the 
vehicle  is  exempt,"  section  30113(h)  as 
amended. 

Pub.  L.  105-277  made  conforming 
amendments  to  49  U.S.C.  section 
32502(c),  which  now  reads: 

(c)  EXEMPTIONS.— For  good  cause,  the 
(Administrator)  may  exempt  from  all  or  any 
part  of  a  standard — 

(1)  A  multipurpose  passenger  vehicle; 

(2)  A  make,  model,  or  class  of  a  passenger 
motor  vehicle  manufactured  for  a  special  use, 
if  the  standard  would  interfere  unreasonably 
with  the  special  use  of  the  vehicle;  or 

(3)  A  passenger  motor  vehicle  for  which  an 
application  for  an  exemption  under  section 
30113(b)  of  this  title  has  been  filed  in 
accordance  with  the  requirements  of  that 
section. 

Finally,  section  32506(a)  GENERAL— 
has  been  amended  to  exclude  from  the 
violations  set  forth  in  sections 
32506(a)(1)  through  (a)(4)  the  exceptions 
"provided  in  this  section  and  section 
32502  of  this  title." 

Conforming  Amendments  We  Are 
Making  to  49  Parts  555  and  581 

Part  555 

In  recognition  of  the  expanded 
exemption  authority,  we  are  changing 
the  title  of  part  555  to  "Temporary 
Exemption  from  Motor  Vehicle  Safety 
and  Bumper  Standards."  We  are  also 
adding  bumper  standards  to  §  555.1 
Scope,  and  §  555.2  Purpose.  We  are  also 
changing  the  statutory  references  in 


§§555.1,  555.6(a)(2)(iv).  and  555.6(c)(1) 
to  reflect  the  recodification  in  1994 
under  which  the  exemption  authority  of 
section  123  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1410)  became  49  U.S.C.  30113. 

Under  section  30113  as  now 
amended,  we  may  exempt  "motor 
vehicles"  from  a  safety  standard,  and 
"passenger  motor  vehicles"  frt)m  a 
bumper  standard.  A  "passenger  motor 
vehicle"  is  defined  as  "a  motor  vehicle 
with  motive  power  designed  to  carry  not 
more  than  12  individuals,  but  does  not 
include  (A)  a  motorcycle;  or  (B)  a  truck 
not  designed  primarily  to  carry  its 
operator  or  passengers,"  49  U.S.C. 
32101(10).  Part  581  s  bumper  standard 
currently  applies  to  "passenger  motor 
vehicles  other  than  multipurpose 
passenger  vehicles,"  §  581.3,  which,  in 
effect,  means  "passenger  cars"  as 
defined  by  49  CFR  571.3(b)  for  purposes 
of  compliance  with  the  Federal  motor 
vehicle  safety  standards.  Nevertheless, 
because  section  30113  has  been 
amended  to  include  the  phrase 
"passenger  motor  vehicles,"  we  are 
amending  §§  555.3  and  555.5(a)  to  apply 
to  manufacturers  of  passenger  motor 
vehicles  as  well  as  manufacturers  of 
motor  vehicles,  to  avoid  questions  of 
interpretation.  We  are  also  amending 
§  555.4  Definitions  to  define  "passenger 
motor  vehicles"  as  the  term  is  defined 
in  section  32101(10). 

The  1994  recodification  uses  the  term 
"apply"  rather  then  "petition,"  and  we 
are  also  amending  peirt  555  where 
appropriate  to  replace  the  noun  and 
verb  "petition"  with  "application"  and 
"apply." 

There  are  two  findings  that  we  must 
make  to  grant  an  exemption.  The  first 
finding  is  that  "an  exemption  is 
consistent  with  the  public  interest  and 
(chapter  301)  or  chapter  325  of  this  title 
(as  applicable)."  Section  30113(b(3)(A), 
as  amended.  We  are  changing  the 
corresponding  requirement  under 
section  555.5(b)(7)  to  include  chapter 
325. 

The  second  finding  confirms  the 
applicant's  arguments  under  section 
30113(b)(3)(B)  that  an  exemption  would 
serve  a  piu-pose  listed  in  subsections 
(B)(i)-(iv):  Reheve  a  substantial 
economic  hardship,  make  easier  the 
introduction  of  a  new  motor  vehicle 
safety  feajure,  or  the  introduction  of  a 
low-emission  motor  vehicle  without 
imreasonably  lowering  its  safety  level, 
or  allow  the  sale  of  a  motor  vehicle 
whose  overall  level  of  safety  is  at  least 
that  of  a  nonexempted  vehicle. 
However,  Pub.  L.  105-277  made  no 
corresponding  amendments  to  sections. 
30113(b)(3)(B)(i)-(iv)  to  allow 
arguments  for  impact  protection  in  lieu 
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of  safety  argumetits  (None  appears 
needed  for  section  30113(b)(3)(B)(i) 
whose  reference^  to  "the  standard"  can 
now  be  read  to  include  bumper 
standards). 

Thus,  a  hteral  {reading  of  the  amended 
statute  would  require  us  to  find  that  a 
bumper  standard  exemption  would 
make  easier  the  introduction  of  a  new 
safety  feature,  oij  contribute  to  low- 
emission  vehicle  development  without 
an  adverse  effed  on  safety,  or  allow  the 
sale  of  a  vehicle  Icertined  to  meet  all 
apphcable  Federal  motor  vehicle  safety 
standards  which  cannot  be  sold  because 
it  does  not  meet  Ihe  bumper  standard. 

We  have  reviejwed  this  matter 
carefully,  and  h4ve  concluded  that  Pub. 
L.  105-277  did  liot  intend  that  we  make 
safety  findings  ip  order  to  grant 
exemptions  froni  the  bumper  standard. 
Safety  and  bumper  standards  are  issued 
under  different  authorities  for  different 
purposes.  One  purpose  is  not 
subservient  to  thje  other.  In  the 
regulatory  sense]  the  bumper  standards 
are  the  co-equals  of  the  safety  standards. 
The  new  amendments  give  us  specific 
authority  to  exeitipt  a  manufacturer 
from  bumper  standards  by  making  the 
first  finding  thatlthe  exemption  is 
consistent  with  Chapter  325.  It  follows 
from  the  first  finding,  that  the  second 
finding  should  complement  the  first.  We 
have  concluded,  therefore,  that  §  555.6 
should  allow  arguments  that  an 
exemption  would  make  easier  the 
introduction  of  ^new  impact  protection 
feature  that  is  at  Qeast  equivalent  to  a 
conforming  vehicle  and,  for  the  same 
reason,  might  facilitate  the  introduction 
of  a  low-emissio^  vehicle.  The  section 
should  also  allo^  a  finding  that  the 
apphcant  is  otho^se  unable  to  sell  a 
vehicle  with  an  overall  level  of  impact 
protection  at  lea$t  equal  to  that  of  a 
nonexempted  ve^iicle.  However,  we 
would  reserve  the  right  to  balance  safety 
considerations  against  considerations  of 
property  protection  as  part  of  our  first 
finding  that  an  exemption  would  be  in 
the  public  interest.  Thus,  we  would  not 
preclude  an  applicant  from  making 
safety  arguments  in  its  application,  but 
we  would  neither  require  it  nor  expect 
it. 

Part  581 

Under  part  ssi  as  amended,  the 
Administrator  mjay  provide  the  three 
types  of  exemptijons  from  the  bumper 
standard  that  wq  discussed  earlier.  We 
have  already  exorcised  the  authority  to 
exempt  multipu^ose  passenger 
vehicles  under  s^tion  32502(c)(1), 
since  the  bumper  standard  does  not 
apply  to  this  cla$s  of  vehicle,  but  we 
have  never  exercised  our  authority  to 
exempt  vehicles  ion  the  basis  of  special 


use  under  section  32502(c)(2). 
Therefore,  we  are  adding  a  new  section, 
§  581.8    Exemptions,  to  establish  an 
application/decision  procedure,  not 
only  for  applications  that  may  be  filed 
under  section  30113  and  part  555,  but 
also  for  special-use  exemptions. 

Under  the  new  exemption  procedure, 
a  manufacturer  of  a  passenger  motor 
vehicle  to  which  a  bumper  standard 
issued  under  part  581  applies  may 
apply  to  us  for  rulemaking  to  exempt  a 
class  of  passenger  motor  vehicles  from 
all  or  any  part  of  a  bumper  standard  on 
the  basis  that  the  class  of  vehicles  has 
been  manufactured  for  a  special  use  and 
that  compliance  with  the  standard 
would  unreasonably  interfere  with  the 
special  use  of  the  class  of  vehicle.  A 
manufacturer  may  also  ask  us  to  exempt 
a  make  or  model  of  passenger  motor 
vehicle  on  this  special-use  basis  or  in 
accordance  with  part  555. 

An  application  filed  for  exemption  on 
the  basis  of  special  use  should  contain 
the  preliminary  information  specified  in 
Sec.  555.5  for  other  exemption 
applications,  and  data,  views,  and 
arguments  in  support  that  the  vehicle 
has  been  manufactured  for  a  special  use 
and  that  compliance  with  the  biunper 
standard  would  interfere  unreasonably 
with  the  special  use  of  the  vehicle.  An 
application  filed  for  exemption  on  the 
bases  specified  in  Part  555  should  be 
filed  in  accordance  with  the 
requirements  of  that  part.  We  will 
process  all  bumper  exemption 
applications  the  same  way  as  we  do 
those  for  safety  exemptions,  in 
accordance  with  §  555.7,  publishing  a 
notice  in  the  Federal  Register  that 
affords  the  public  an  opportunity  to 
comment.  The  statute  is  silent  on  the 
length  of  a  special-use  exemption,  and 
we  will  provide  no  term  for  it.  However, 
it  will  expire  when  the  make  and  model 
covered  is  no  longer  produced,  or  when 
it  has  been  so  modified  from  its  original 
design  that  it  can  no  longer  be 
considered  manufactured  for  the  special 
use  upon  which  the  exemption  was 
based.  We  may  terminate  a  bumper 
standard  exemption  in  the  manner  set 
forth  for  termination  of  safety  standard 
exemptions  in  §§  555.8(c)  and  555.8(f), 
and  for  the  reasons  set  forth  in 
§  555.8(d).  A  vehicle  exempted  from  the 
bumper  standard  shall  be  labeled  in 
accordance  with  §  555.9.  We  will  make 
available  to  the  public  information 
relating  to  an  application  in  the  manner 
specified  in  §  555.10. 

We  are  also  revising  §  581.4 
Definitions  to  update  the  statutory 
citation  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act. 


Effiective  Date 

Because  these  amendments  are 
technical  in  nature,  implement  statutory 
amendments,  and  relieve  a  restriction 
upon  passenger  motor  vehicle 
manufacturers,  it  is  hereby  foimd  that 
notice  and  comment  are  not  necessary, 
and  that  the  agency  may  issue  a  final 
rule,  incorporating  these  technical 
amendments,  that  is  effective  upon  the 
date  of  publication.  The  amendments 
are  therefore  effective  upon  publication 
in  the  Federal  Register. 

Rulemaking  Analyses 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  Executive  Order  12886. 
Further,  NHTSA  has  determined  that 
the  action  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures.  The 
amendments  implement  statutory 
amendments  extending  the  right  to 
manufacturers  of  motor  vehicles  to 
apply  for  exemptions  from  the  bumper 
standards.  NHTSA  concludes  that  the 
costs  of  the  final  rule  are  so  minimal  as 
not  to  warrant  preparation  of  a  full 
regulatory  evaluation.  The  action  does 
not  involve  any  substantial  public 
interest  or  controversy.  There  is  no 
substantial  effect  upon  State  and  local 
governments.  There  is  no  substantial 
impact  upon  a  major  transportation 
safety  program.  The  amendments  may 
benefit  primarily  small  manufactvu^rs 
who  require  additional  time  and 
resources  to  comply  with  the  full  range 
of  Federal  motor  vehicle  safety  and 
bumper  standards,  or  manufacturers  of 
any  size  who  may  wish  to  produce  a 
passenger  motor  vehicle  for  a  special 
use  and  cannot  do  so  because 
compliance  with  the  bumper  standard 
interferes  unreasonably  with  that 
special  use. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  certify  that  this  action  will  not 
have  a  substantial  economic  impact 
upon  a  substantial  number  of  small 
entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  605(b)).  The  final 
rule  would  primarily  affect  motor 
vehicle  manufacturers  who  ceumot 
comply  with  49  CFR  part  581  and  are 
thereby  prohibited  from  selling  motor 
vehicles  that  do  not  meet  the  Federal 
bumper  standards.  These  manufacturers 
are  small  businesses  within  the  meaning 
of  the  Regulatory  Flexibility  Act,  and 
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the  final  rule  affords  a  means  by  which 
they  may  achieve  temporary  relief  while 
they  acUeve  compliance  with  all 
applicable  Federal  bumper  and  motor 
vehicle  safety  standards. 

Governmental  jurisdictions  will  not 
be  affected  at  all  since  they  are  not 
purchasers  of  nonconforming  motor 
vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism"  and  determined 
that  the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  will  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  -the  aimual 
volume  of  motor  vehicles  manufactured 
piusuant  to  exemption  from  a  bimiper 
standard  will  not  vary  significantly  fi'om 
that  existing  before  promulgation  of  the 
rule. 

E.  Civil  Justice 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  32511(a). 
whenever  a  Federal  passenger  motor 
vehicle  bumper  standard  is  in  effect,  a 
state  may  prescribe  or  enforce  a  bumper 
standard  only  if  the  standard  is  identical 
to  a  standard  prescribed  under  49  U.S.C. 
32502.  Section  32503  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  estabUshing,  amending  or  revoking 
Federal  passenger  motor  vehicle  bumper 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  inclu(ie  a 
Federal  mandate  likely  to  result  in  the 
expenditiu*  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  emnually.  Because  this  final  rule 
will  not  have  a  $100  million  effect,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

List  of  Subjects  in  49  CFR  parts  555  and 
581 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 


PART  555— TEMPORARY  EXEMPTION 
FROM  MOTOR  VEHICLE  SAFETY  AND 
BUMPER  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  555  is  amended  as  follows: 

1.  The  authority  citation  for  part  555 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30113,  32502.  Pub.  L 
105-277;  delegation  of  authority  at  49  CFR 
1.50. 

2.  The  heading  of  Part  555  is  revised 
to  read  as  set  forth  above. 

3.  Section  555.1  Scope  is  revised  to 
read  as  follows: 

§555.1    Scope. 

This  part  estabUshes  requirements  for 
the  temporary  exemption  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  certain 
motor  vehicles  from  compliance  with 
one  or  more  Federal  motor  vehicle 
safety  standards  in  accordance  with  49 
U.S.C.  30113,  and  of  certain  passenger 
motor  vehicles  from  compUance  with  all 
or  part  of  a  Federal  bumper  standard  in 
accordance  with  49  U.S.C.  32502. 

4.  Section  555.2  Purpose  is  amended 
by  designating  the  current  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§555.2    Purpose. 

*  »        «        *        * 

(b)  The  purpose  of  this  part  is  also  to 
provide  a  means  by  which 
manufacturers  of  passenger  motor 
vehicles  may  obtain  a  temporary 
exemption  from  compliance  with  all  or 
part  of  a  Federal  bumper  standard 
issued  under  part  581  of  this  chapter  on 
a  basis  similar  to  that  provided  for 
exemptions  from  the  Federal  motor 
vehicle  safety  standards. 

5.  Section  555.3  Application  is 
revised  to  read: 

§555.3    Application. 

This  part  applies  to  manufacturers  of 
motor  vehicles  and  passenger  motor 
vehicles. 

6.  Section  555.4  Definitions  is 
amended  by  adding  a  definition  of 
Passenger  Motor  Vehicle  in  alphabetical 
order,  between  the  definition  of 
Administrator  and  the  definition  of 
United  States,  to  read  as  follows: 

§555.4    Definitions. 

•  *        •        *        • 

Passenger  motor  vehicle  means  a 
motor  vehicle  with  motive  power 
designed  to  carry  not  more  than  12 
individuals,  but  does  not  include  a 
truck  not  designed  primarily  to  carry  its 
operator  or  passengers,  or  a  motorcycle. 
***** 

6a.  The  heading  to  §§  555.5  and  555.6, 
and  §§  555.5(b)  introductory  text, 


555.5(b)(5).  555.6(a)(l)(v),  555.7(d) 
introductury  text,  and  555.7(e)  are 
amended  by  removing  "petition"  and 
adding  in  its  place  "application." 

7.  Sections  555.5(a)  and  (b)(7)  are 
revised  to  read  as  follows: 

§  555.5    Application  for  exemption. 

(a)  A  manufacturer  of  motor  vehicles 
or  passenger  motor  vehicles  may  apply 
to  NHTSA  for  a  temporary  exemption 
from  any  Federal  motor  vehicle  safety  or 
bumper  standard  or  for  a  renewal  of  any 
exemption  on  the  bases  of  substantial 
economic  hardship,  making  easier  the 
development  or  field  evaluation  of  new 
motor  vehicle  safety  or  impact 
protection,  or  low-emission  vehicle 
features,  or  that  compliance  with  a 
standard  would  prevent  it  &t)m  selling 
a  vehicle  with  an  overall  level  of  safety 
or  impact  protection  at  least  equal  to 
that  of  nonexempted  vehicles. 

(b)*  *  • 

(7)  Set  forth  the  reasons  why  the 
granting  of  the  exemption  would  be  in 
the  public  interest,  and,  as  appUcable, 
consistent  with  the  objectives  of  49 
U.S.C.  Chapter  301  or  Chapter  325. 


§555.6    [Amended] 

8.  Sections  555.6(b)(5),  555.6(c)(5). 
555.6(d)(4),  555.7(b),  555.7(c),  555.8(e), 
and  555.8(0(1)  are  amended  by 
removing  "a  petition"  and  adding  in  its 
place  "an  application." 

9.  Sections  555.6(a)(2)(iv)  last 
sentence  in  parenthesis.  555.6(b) 
introductory  text.  555.6(b)(1), 
555.6(b)(2)  introductory  text, 
555.6{b)(2)(i),  555.6(b)(2)(iii), 
555.6(b)(4),  555.6(c)(1).  555.6(c)(2) 
introductury  text.  555.6(c)(2)(iv). 
555.6(d)  introductory  text.  555.6(d)(1) 
introductory  text.  555.6(d)(l)(ii). 
555.6(d)(l)(iv).  and  555.6(d)(l)(v)  are 
revised  to  read  as  follows: 

§  555.6    Basis  for  application. 

(a)  If  the  basis  of  the  appUcation  is 
that  comphance  wdth  the  standard 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has 
tried  to  comply  with  the  standard  in 
good  faith,  the  applicant  shall  provide 
the  following  information: 

(2)*   •   * 

(iv)*  •  *  (49  U.S.C.  30113(d)  limits 
eligibility  for  exemption  on  the  basis  of 
economic  hardship  to  manufacturers 
whose  total  motor  vehicle  production  in 
the  year  preceding  the  filing  of  their 
applications  does  not  exceed  10,000.) 

(b)  If  the  basis  of  the  application  is 
that  the  exemption  would  make  easier 
the  development  or  field  evaluation  of 
a  new  motor  vehicle  jafety  or  impact 
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protection  features  providing  a  safety  or         (ii)  A  detailed  description  of  any 
impact  protection  level  at  least  equal  to      safety  or  impact  protection  features  that 
that  of  the  standard,  the  applicant  shall        '        ''      "  ^" 

provide  the  following  information: 

(1)  A  description  of  the  safety  or 
impact  protection  features,  and 
research,  development,  and  testing 
documentation  Establishing  the 
iimovational  nature  of  such  features. 

(2)  An  analysis  establishing  that  the 
level  of  safety  or  impact  protection  of 
the  feature  is  equivalent  to  or  exceeds 
the  level  of  safety  or  impact  protection 
established  in  tHe  standard  from  which 
exemption  is  soiight,  including— 

(i)  A  detailed  jdescription  of  now  a 
vehicle  equippen  with  the  safety  or 
impact  protection  feature  differs  from 
one  that  complies  with  the  standard; 

•  •        •        *        • 
(iii)  The  results  of  tests  conducted  on 

the  safety  or  impact  protection  features 
that  demonstrates  performance  which 
meets  or  exceeqs  the  requirements  of 
the  standard.     I 

•  •        •        •        • 

(4)  A  statement  whether,  at  the  end  of 
the  exemption  Oeriod.  the  manufacturer 
intends  to  conform  to  the  standard, 
apply  for  a  further  exemption,  or 
petition  for  rul^aking  to  amend  the 
standard  to  incorporate  the  safety  or 
impact  protection  features. 

•  «        •      I  *        * 

(c)  If  the  basii  of  the  application  is 
that  the  exemption  would  make  the 
development  orl  field  evaluation  of  a 
low-emission  vfehicle  easier  and  would 
not  unreasonably  lower  the  safety  or 
impact  protection  level  of  that  vehicle, 
the  applicant  shall  provide — 

(1)  Substantiation  that  the  vehicle  is 
a  low-emission  vehicle  as  defined  by  49 
U.S.C.  30113(a)l 

(2)  Research,  jdevelopment,  and 
testing  documejitation  establishing  that 
a  temporary  exemption  would  not 
unreasonably  degrade  the  safety  or 
impact  protectipn  of  the  vehicle, 
including — 


3.  New  §  581.8  Exemptions  is  added 
to  read: 


(iv)  Reasons  Why  the  failure  to  meet 
the  standard  dqes  not  unreasonably 
degrade  the  safety  or  impact  protection 
of  the  vehicle. 

*        *        • 

(d]  If  the  basik  of  the  application  is 
that  the  applicant  is  otherwise  unable  to 
sell  a  vehicle  whose  overall  level  of 
safety  or  impac  t  protection  is  at  least 
equal  to  that  of  a  nonexempted  vehicle, 
the  applicant  s  lall  provide — 

(l)Adetaile(  analysis  of  how  the 
vehicle  provid<  s  the  overall  level  of 
safety  or  impac  t  protection  at  least  equal 
to  that  of  none;  ;empted  vehicles, 
including — 


the  vehicle  offers  as  standard  equipment 
that  are  not  required  by  the  Federal 
motor  vehicle  safety  or  bimiper 
standards; 

*  •        •        •        • 

(iv)  The  results  of  any  tests  conducted 
on  the  vehicle  demonstrating  that  its 
overall  level  of  safety  or  impact 
protection  exceeds  that  which  is 
achieved  by  conformity  to  the 
standards. 

(v)  Other  arguments  that  the  overall 
level  of  safety  or  impact  protection  of 
the  vehicle  is  at  least  equal  to  that  of 
nonexempted  vehicles. 
»        »        *        *        * 

10.  The  heading  of  §  555.7,  and 
§  555.7(a)  are  revised  to  read  as  follows: 

§  555.7    Processing  of  applications. 

(a)  The  NHTSA  publishes  in  the 
Federal  Register,  affording  opportunity 
for  comment,  a  notice  of  each 
application  containing  the  information 
required  by  this  part.  However,  if  the 
NHTSA  finds  that  an  application  does 
not  contain  the  information  required  by 
this  part,  it  so  informs  the  applicant, 
pointing  out  the  areas  of  insufficiency 
and  stating  that  the  application  will  not 
receive  further  consideration  until  the 
required  information  is  submitted. 

•  *        •        •        • 

11.  In  section  555.10,  the  first 
sentence  of  paragraph  (a)  is  revised  to 
read  as  follows: 

§  555.10    Availability  for  public  Inspection. 

(a)  Information  relevant  to  an 
application  under  this  part,  including 
the  application  and  supporting  data, 
memoranda  of  informal  meetings  with 
the  applicant  or  any  other  interested 
person,  and  the  grant  or  denial  of  the 
application,  is  available  for  public 
inspection,  except  as  specified  in 
paragraph  (b)  of  this  section,  in  Room 
FL-401  (Docket  Management),  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  *   *   * 

PART  581— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  581  is  amended  as  follows: 

1.  The  authority  citation  for  part  581 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30113,  32502.  Pub.  L. 
105-277;  delegation  of  authority  at  49  CFR 
1.50. 

2.  The  first  sentence  in  §  581.4 
Definitions  is  revised  to  read  as  follows: 
§581.4  Definitions. 

All  terms  defined  in  49  U.S.C.  32101 
are  used  as  defined  therein. 


§581.8    Exemptions. 

A  manufacturer  of  a  passenger  motor 
vehicle  to  which  a  bumper  standard 
issued  under  this  part  applies  may 
apply  to  the  Administrator: 

(a)  For  rulemaking  as  provided  in  part 
552  of  this  chapter  to  exempt  a  class  of 
passenger  motor  vehicles  from  all  or  any 
part  of  a  bumper  standard  issued  under 
this  part  on  the  basis  that  the  class  of 
vehicles  has  been  manufactured  for  a 
special  use  and  that  compUance  with 
the  standard  would  unreasonably 
interfere  with  the  special  use  of  the 
class  of  vehicle;  or 

(b)  To  exempt  a  make  or  model  of 
passenger  motor  vehicle  on  the  basis  set 
forth  in  paragraph  (a)  of  this  section  or 
part  555  of  this  chapter. 

(c)  An  application  filed  for  exemption 
on  the  basis  of  paragraph  (a)  of  this 
section  shall  contain  the  information 
specified  in  §  555.5  of  this  chapter,  and 
set  forth  data,  views,  and  arguments  in 
support  that  the  vehicle  has  been 
manufactured  for  a  special  use  and  that 
compliance  with  the  bumper  standard 
would  interfere  unreasonably  with  the 
special  use  of  the  vehicle. 

(d)  An  application  filed  for  exemption 
under  part  555  of  this  chapter  shall  be 
filed  in  accordance  with  the 
requirements  of  that  part. 

(e)  The  NHTSA  shall  process 
exemption  applications  in  accordance 
with  §  555.7  of  this  chapter.  An 
exemption  granted  a  manufacturer  on 
the  basis  of  paragraph  (a)  of  this  section 
is  indefinite  in  length  but  expires  when 
the  manufacturer  ceases  production  of 
the  exempted  vehicle,  or  when  the 
exempted  vehicle  as  produced  has  been 
so  modified  from  its  original  design  that 
the  Administrator  decides  that  it  is  no 
longer  manufactured  for  the  special  use 
upon  which  the  application  for  its 
exemption  was  based.  The 
Administrator  may  terminate  an 
exemption  in  the  maimer  set  forth  in 
§§  555.8(c)  and  555.8(f)  of  this  chapter, 
and  for  the  reasons  set  forth  in 

§  555.8(d)  of  this  chapter.  An  exempted 
vehicle  shall  be  labeled  in  accordance 
with  §  555.9  of  this  chapter.  Information 
relating  to  an  application  shall  be 
available  to  the  public  in  the  manner 
specified  in  §  555.10  of  this  chapter. 

Issued  on  January  11, 1999. 
Ricardo  Martinez, 

Administrator. 

(PR  Doc.  99-933  Filed  1-15-99;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  rules  arxi  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-82-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Avions 
Pierre  Robin  Model  R2160  airplanes. 
The  proposed  AD  would  require 
repetitively  inspecting  the  vertical 
stabilizer  spar  in  the  area  of  the  lower 
fitting  of  the  rudder  for  cracks,  loose 
rivets,  or  spar  web  distortion;  and 
modifying  the  vertical  stabilizer  spar 
either  immediately  or  at  a  certain  time 
period  depending  on  whether 
discrepancies  are  found  during  the 
inspections.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect 
defects  (cracks,  loose  rivets,  or  spar  web 
distortion)  in  the  vertical  stabilizer  spar, 
which  could  result  in  structural  failure 
of  the  vertical  stabilizer  with  possible 
reduced  or  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  22, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-82- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France;  telephone:  80  44 
20  50;  facsimile:  80  35  60  80.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kanseis  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-CE-82-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 


Discussion 

The  Direction  Generale  de  1' Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  or  could  develop  on 
all  Avions  Pierre  Robin  Model  R2160 
airplanes.  The  DGAC  reports  cracks 
found  on  the  vertical  stabilizer  in  the 
£irea  of  the  lower  fitting  of  the  rudder. 

This  condition,  if  not  corrected,  could 
result  in  structural  failure  of  the  vertical 
stabilizer  with  possible  reduced  or  loss 
of  control  of  the  airplane. 

Relevant  Service  Information 

Avions  Pierre  Robin  has  issued 
Service  Bulletin  No.  120,  dated 
September  27, 1990,  which  specifies 
procedures  for  inspecting  the  vertical 
stabilizer  spar  for  cracks,  loose  rivets,  or 
spar  web  distortion.  This  ser\'ice 
bulletin  also  specifies  modifying  the 
vertical  stabilizer  spar  if  a  discrepancy 
is  found  by  incorporating  Avions  Pierre 
Robin  Kit  No.  97.40.03. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  90-224(A),  dated  December 
12,  1990,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Avions  Pierre  Robin 
Model  R2160  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  reouire  repetitively 
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inspecting  the  vertical  stabilizer  spar  in 
the  area  of  the  lower  fitting  of  the 
rudder  for  cracks,  loose  rivets,  or  spar 
web  distortion;  and  modifying  the 
vertical  stabiliaer  spar  either 
immediately  oP  at  a  certain  time  period 
depending  on  whether  discrepancies  are 
found  during  the  inspections. 

Accomplishment  of  the  proposed 
inspections  would  be  required  in 
accordance  witii  Avions  Pierre  Robin 
Service  Bulletin  No.  120,  dated 
September  27, 1990.  The  modification 
will  be  require^  in  accordance  with  the 
instructions  indluded  with  Avions 
Pierre  Robin  Kiit  No.  97.40.03,  as 
specified  in  Avions  Pierre  Robin  Service 
Bulletin  No.  12p,  dated  September  27, 
1990. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  regiftry  would  be  affected  by 
the  proposed  Ap,  that  it  would  take 
approximately  20  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  ^60  an  hour.  Parts  cost 
approximately  $100  per  airplane.  Based 
on  these  figurej,  the  total  cost  impact  of 
the  proposed  Afc)  on  U.S.  operators  is 
estimated  to  be  $13,000,  or  $1,300  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  oi  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  qf  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  $  Federalism  Assessment. 

For  the  reasofis  discussed  above,  I 
certify  that  thiS|action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Ordet  12866;  (2)  is  not  a 
"significant  rulfe"  under  DOT 
Regulatory  Poli  :ies  and  Procedures  (44 
FR  11034.  Febnary  26,  1979);  and  (3)  if 
promulgated,  vujill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  critei  ia  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  has  been 
Docket.  A  copy 


placed  in  the  Rules 
of  it  may  be  obtained  by 
contacting  the  |tules  Docket  at  the 
location  providfed  under  the  captioA 
ADDRESSES. 


in  14  CFR  Part  39 

transportation.  Aircraft,  Aviation 


List  of  Subjects 

Air 
safety,  Safety, 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Avions  Pierre  Robin:  Docket  No.  98-CE-82- 
AD. 

Applicability:  Model  R2160  airplanes,  all 
serial  numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  detect  defects  (cracks,  loose  rivets,  or 
spar  web  distortion)  in  the  vertical  stabilizer 
spar,  which  could  result  in  structural  failure 
of  the  vertical  stabilizer  with  possible 
reduced  or  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS  until  the  modification  required 
by  paragraph  (b)  of  this  AD  is  incorporated, 
inspect  the  vertical  stabilizer  spar  in  the  area 
of  the  lower  fitting  of  the  rudder  for  cracks, 
loose  rivets,  or  spar  web  distortion. 
Accomplish  this  inspection  in  accordance 
with  the  instructions  in  Avions  Pierre  Robin 
Service  Bulletin  No.  120.  dated  September 
27,  1990. 

(b)  At  whichever  of  the  compliance  times 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD  that 
occurs  first,  modify  the  vertical  stabilizer 
spar  by  incorporating  Avions  Pierre  Robin 
Kit  No.  97.40.03  in  accordance  with  the 
instructions  to  this  kit,  as  specified  in  Avions 
Pierre  Robin  Service  Bulletin  No.  120,  dated 
September  27, 1990. 

(1)  Prior  to  further  flight  if  cracks,  loose 
rivets,  or  spar  web  distortion  are/is  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD;  or 


(2)  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD. 

(c)  Modifying  the  vertical  stabilizer  spar  as 
specified  in  paragraph  (b)  of  this  AD  is 
considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
a  vertical  stabilizer  spar  that  has  not  been 
modified  as  specified  in  paragraph  (b)  of  this 
AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  the  service  informaUon  referenced 
in  this  AD  should  be  directed  to  Avions 
Pierre  Robin.  1  route  de  Troyes  21121  Darois, 
France;  telephone:  03.80.44.20.50;  facsimile: 
03.80.35.60.80.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  90-224(A),  dated  December  12, 
1990. 

Issued  in  Kansas  City,  Missouri,  on  January 
12, 1999. 
Larry  E.  Werth, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  99-1067  Filed  1-15-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-78] 

Proposed  Modification  of  Class  E 
Airspace;  Yanirton,  SD 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Yankton,  SD. 
This  action  would  amend  the  effective 
hours  of  the  Class  E  siu'face  area  from 
one  (1)  hour  per  day  to  twenty-foiu-  (24) 
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hours  per  day  to  accommodate  regular 
air  carrier  operations  that  occur  outside 
the  current  times  of  operation  of  the 
surface  area.  The  purpose  of  this  action 
is  to  afford  an  increased  level  of  safety 
during  instrument  flight  operations  for 
the  commercial  air  carrier  operations  at 
the  Chan  Gumey  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  March  3, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-78,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposed. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-78."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 


in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Yankton.  SD.  by 
amending  the  effective  hours  of  the 
surface  area  from  one  (1)  hour  per  day 
to  twenty-four  (24)  hours  per  day. 
Controlled  airspace  extending  upward 
fitjm  the  surface  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  designated  as  a 
surface  area  for  an  airport  are  published 
in  paragraph  6002  of  FAA  Order 
7400.9F  dated  September  10.  1998,  and 
effective  September  16, 1998.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  &«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Siib)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

}71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  SD  E2  Yankton,  SD  (Revised) 

Yankton,  Chan  Gurney  Municipal  Airport, 
SD 
(Lat.  42"  55'  00  TSJ.,  long.  97»  23'  09"W.) 
Yankton  VOR/DME 
(Ut.  42"  55'  06"N..  long.  97"  23'  06"W.) 
Within  a  4.1-mile  radius  of  the  Chan 
Gumey  Municipal  Airport,  and  within  2.4 
miles  each  side  of  the  Yankton  VOR/DME 
319°  radial  extending  from  the  4.1-mile 
radius  to  7.4  miles  northwest  of  the  VOR/ 
DME  and  within  2.4  miles  southwest  of  the 
Yankton  VOR/DME  145"  radial  and  2.8  miles 
northeast  of  the  Yankton  VOR/DME  145" 
radial  extending  from  the  4.1 -mile  radius  to 
7.4  miles  southeast  of  the  VOR/DME. 
•         *         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  December 
31.  1998. 

Michelle  M.  Behm, 

Acting  Manager,  Air  Traffic  Division. 

(FR  Doc.  99-1102  Filed  1-15-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatio^  Administration 

14CFRPart71 

[Airspace  Docket  No.  9fr-AGL-77] 

Proposed  Modification  of  Class  E 
Airspace;  Grand  Rapids,  Ml 

agency:  Federal]  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  otf  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  dirspace  at  Grand 
Rapids,  MI.  A  Global  Positioning 
System  (GPS)  St^dard  Instnmient 
Approach  Procedure  (SLAP).  065° 
helicopter  point  |in  space  approach,  has 
been  developed  for  Spectrum  Medical 
Center/Downtov^m  Campus  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  apjproach.  This  action 
proposes  to  modify  existing  controlled 
airspace  for  Grajid  Rapids,  MI,  in  order 
to  include  the  point  in  space  approach 
serving  Spectrum  Medical  Center/ 
Downtown  Campus  Heliport. 
DATES:  Comments  must  be  received  on 
or  before  March  B,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-77,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  dpcket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plajnes,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  bjisiness  hours  at  the  Air 
Traffic  Division,]  Airspace  Branch, 
Federal  Aviatioii  Administration,  2300 
East  Devon  Aveaue,  Des  Pleiines, 
Illinois.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Brancl^,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  t)es  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  siich  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  p^icularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-77."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W..  Washington,  DC  20591, 
or  by  caUing  (202)  267-3484. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediu-e. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Grand  Rapids,  MI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SLAP  065°  helicopter 
point  in  space  approach  for  Spectrum 
Medical  Center/Downtown  Campus 
Heliport  by  modifying  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 


earth  are  pubhshed  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  ES  Grand  Rapids,  MI  (Revised] 

Grand  Rapids,  Kent  County  International 
Airport,  MI 
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(Lat.  42"'52'  51"N..  long.  B5'3V  22"W) 
Spectrum  Medical  Center/Downtown 

Campus,  MI  Point  in  Sp>ace  Coordinates 
(Lat.  42°57'  09"N.,  long.  B5'39'  48"W) 

That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  7.0-mile 
radius  of  Kent  County  International  Airport, 
and  within  a  6.0-mile  radius  of  the  Point  in 
Space  serving  Spectrum  Medical  Center/ 
Downtown  Campus,  excluding  that  airspace 
within  the  Sparta,  MI,  Class  E  airspace  area. 
*        *        •        *        • 

Issued  in  Des  Plaines,  Illinois  on  December 
31, 1998. 

Michelle  M.  Behm, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-1101  Filed  1-15-99;  8:45  ami 
BILLING  COOE  4910-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 

Proposed  Revocation  of  Amendments; 
Standard  for  the  Flammability  of 
Children's  Sleepwean  Sizes  0  Through 
6X;  Standard  for  the  Flammability  of 
Children's  Sleepwean  Sizes  7  Through 
14 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  Revocation  of 

Amendments. 

SUMMARY:  As  directed  by  the  fiscal  year 
1999  appropriations  legislation  for  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
several  independent  agencies,  including 
the  Consumer  Product  Safety 
Commission,  the  Commission  proposes 
to  revoke  certain  amendments  to  the 
standards  for  the  flammability  of 
children's  sleepvkrear,  sizes  0  through  6X 
and  sizes  7  through  14. 
DATES:  Written  comments  concerning 
this  proposed  revocation  are  due  not 
later  than  March  22, 1999. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207:  telephone: 
(301)  504-0800  or  deUvered  to  the 
Office  of  the  Secretary,  Room  501,  4330 
East-West  Highway,  Bethesda,  Maryland 
20814.  Comments  should  be  submitted 
in  five  copies  and  captioned  "Sleepwear 
Revocation."  Comments  may  also  be 
filed  by  telefacsimile  to  (301)  504-0127 
or  by  e-mail  to  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  L.  Neily,  Project  Manager, 
Directorate  for  Engineering  Sciences, 
Consumer  Product  Safety  Commission, 
Washington,  DC.  20207;  telephone 
(301)  504-0508,  extension  1293. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Consumer  Product  Safety 
Commission  enforces  two  flammability 
standards  for  children's  sleepwear.  The 
flammability  standard  for  children's 
sleepwear  in  sizes  0  through  6X  is 
codified  at  16  CFR  Part  1615.  The 
flammability  standard  for  children's 
sleepwear  in  sizes  7  through  14  is 
codified  at  16  CFR  Part  1616. 

On  September  9, 1996,  the 
Commission  issued  a  final  rule 
amending  the  flammability  standards 
for  children's  sleepwear  to  exclude  from 
the  definition  of  "children's  sleepwear," 
codified  at  16  CFR  1615.1(a)  and 
1616.2(a),  (1)  garments  sized  for  infants 
nine  months  of  age  or  younger  and  (2) 
tight-fitting  garments  for  children  older 
than  nine  months.  61  FR  47634.  In 
addition,  on  January  12,  1999,  the 
Commission  voted  to  issue  technical 
changes  to  the  September  9, 1996 
amendments.  At  the  same  time,  the 
Commission  amended  the  policy 
statements  at  16  CFR  1615.64(d)  and 
1616.65(d)  so  that  infant  garments  and 
tight-fitting  garments  can  be  marketed 
and  promoted  with  other  sleepwear. 

B.  Legislation 

The  bill  providing  fiscal  year  1999 
appropriations  for  the  Conunission  and 
other  agencies  was  enacted  on  October 
21,  1998.  Public  Law  105-276.  Section 
429  of  that  law  requires  the  Commission 
to  propose,  for  comment,  to  revoke  the 
1996  amendments  to  the  sleepwear 
standards,  along  with  any  subsequent 
amendments,  not  later  than  90  days 
after  October  21, 1998.  The  law  also 
requires  the  General  Accoimting  Office 
("GAO")  to  review  bum  incident  data 
from  the  ignition  of  children's 
sleepwear  from  small  open-flame 
sources  for  the  period  July  1,  1997 
through  January  1, 1999.  The  review 
must  be  completed  by  April  1,  1999  and 
be  submitted  to  the  Congress  and  the 
Commission. 

Based  on  the  GAO  findings  and  other 
available  information,  the  Commission 
is  required  to  issue  a  final  rule  by  July 
1, 1999.  The  final  rule  must  (1)  revoke, 
(2)  maintain,  or  (3)  modify  the  1996  and 
other  later  amendments  of  the 
flammability  standards  for  children's 
sleepwear.  The  rulemaking  conducted 
with  respect  to  this  matter  is  not  subject 
to  (1)  the  Consimier  Product  Safety  Act, 
15  U.S.C.  2051  et  seq.,  (2)  the 
Flammable  Fabrics  Act,  15  U.S.C.  1191 
et  seq.,  (3)  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  (4)  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4321  et  seq.,  (5)  the 
Small  Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  Public  Law  104- 
121,  or  (6)  any  other  statute  or  Executive 
order. 

Based  on  the  foregoing,  the 
Commission  proposes  to  revoke  the 
September  9, 1996  amendments,  and 
subsequent  amendments,  including  the 
technical  amendments  and  the 
amendment  to  the  policy  statements. 
The  following  amendments  would 
reinstate  the  substance  of  flammability 
standards  for  children's  sleepwear  as 
they  existed  before  the  1996  and  later 
amendments. 

List  of  Subjects  in  16  CFR  Parts  1615 
and  1616 

Clothing,  Consumer  protection. 
Flammable  materials,  Infants  and 
children,  Labeling,  Records,  Sleepwear, 
Textiles,  Warranties. 

Conclusion 

Pursuant  to  Public  Law  105-276,  the 
Commission  proposes  to  amend  16  CFR 
parts  1615  and  1616  as  follows: 

PART  1615— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 

1.  The  authority  citation  for  part  1615 
continues  to  read  as  follows: 

Authority:  Sec.  4,  67  Stat.  112,  as 
amended.  81  Stat.  569-70;  15  U.S.C.  1193. 

2.  Paragraph  1615.1  is  amended  by 
removing  paragraph  (c). 

3.  Paragraphs  1615.1(d)  through  (n) 
are  redesignated  paragraphs  1615.1(c) 
through  (m),  resplectively. 

4.  Section  1615.1  is  amended  by 
removing  paragraph  (o)  and  revising 
paragraph  (a),  to  read  as  follows: 

$1615.1    Definitions. 

•        *        •        •        • 

(a)  Children's  Sleepwear  means  any 
product  of  wearing  apparel  up  to  and 
including  size  6X,  such  as  nightgowns, 
pajamas,  or  similar  or  related  items, 
such  as  robes,  intended  to  be  worn 
primarily  for  sleeping  or  activities 
related  to  sleeping.  Diapers  and 
underwear  are  excluded  from  this 
definition. 
***** 

5.  Section  1615.64  is  amended  by 
revising  paragraph  (d)  introductory  text 
to  read  as  follows: 

§  1 61 5.64    Policy  to  clarify  scope  of  ttte 
standard. 

***** 

(d)  Retailers,  distributors,  and 
wholesalers,  as  well  as  manufacturers, 
importers,  and  other  persons  (such  as 
converters)  introducing  a  fabric  or 
garment  into  commerce  which  does  not 
meet  the  requirement.;  of  the 
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flammability  standards  for  children's 
sleepwear,  have  an  obligation  not  to 
promote  or  sell  such  fabric  or  garment 
for  use  as  an  item  of  children's 
sleepwear.  Also,  retailers,  distributors, 
and  wholesalers  bre  advised  not  to 
advertise,  promote,  or  sell  as  an  item  of 
children's  sleepwear  any  item  which  a 
manufacturer,  in^porter,  or  other  person 
(such  as  a  converter)  introducing  the 
item  into  commerce  has  indicated  by 
label,  invoice,  oriotherwise,  does  not 
meet  the  require^ients  of  the  children's 
sleepwear  flammiability  standards  and  is 
not  intended  or  siuitable  for  use  as 
sleepwear.  Addi^onally,  retailers  are 
advised: 


PART  1616— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  S(ZES  7  THROUGH  14 

1.  The  authority  for  part  1616 
continues  to  reaq  as  follows: 

Authority:  Sec.  4, 67  Stat.  112,  as 
amended.  81  Stet.  S69-570: 15  U.S.C.  1193. 

2.  Section  1618.2  is  amended  by 
removing  paragraph  (m)  and  revising 
paragraph  (a)  to  iead  as  follows: 

§1616.2    Oeflnitloins. 

•  *        *        f        • 

(a)  Children's  sleepwear  means  any 
product  of  wearing  apparel  size  7 
through  14,  sucUas  nightgowns, 
pajamas,  or  similar  or  related  items, 
such  as  robes,  intended  to  be  worn 
primarily  for  sleeping  or  activities 
related  to  sleeping.  Underwear  and 
diapers  are  excluded  from  this 
definition. 

•  *        * 

3.  Section  16l4.65  is  amended  by 
revising  paragraj  h  (d)  introductory  text 
to  read  as  follow  >: 

§  1 61 6.65    Policy  vcope  of  the  standard. 

•  *        *        ik        « 

(d)  Retailers,  distributors,  and 
wholesalers,  as  well  as  manufacturers, 
importers,  and  oi  her  persons  (such  as 
converters)  intro  lucing  a  fabric  or 
garment  into  con  imerce  which  does  not 
meet  the  require!  nents  of  the 
flammability  sta^idards  for  children's 
sleepwear,  have  an  obligation  not  to 
promote  or  sell  such  fabric  or  garment 
for  use  as  an  iteri  of  children's 
sleepwear.  Also,; retailers,  distributors, 
and  wholesalers  ere  advised  not  to 
advertise,  promote,  or  sell  as  an  item  of 
children's  sleepwear  any  item  which  a 
^porter,  or  other  person 
ter)  introducing  the 
item  into  commerce  has  indicated  by 
label,  invoice,  oit  otherwise,  does  not 
meet  the  requirements  of  the  children's 
sleepwear  flamn  ability  standards  and  is 


manufacturer,  ir 
(such  as  a  conve^ 


not  intended  or  suitable  for  use  as 
sleepwear.  Additionally,  retailers  are 
advised: 

•        *        •        *        • 

Dated:  January  13, 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  99-1140  Filed  1-15-99;  8:45  am] 
BILUNO  CODE  S3Sfr-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  1  Through  124 
[USCG-1 999-4975] 

Regulatory  Flexibility  Act  Section  610 
Review 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  regulatory  review; 
request  for  comments. 

SUMMARY:  The  Coast  Guard  requests 
comments  on  the  economic  impact  of 
our  regulation  on  small  entities.  As 
required  by  the  Regulatory  Flexibility 
Act  and  as  published  in  the  Department 
of  Transportation's  (DOT)  Semi-Annual 
Regulatory  Agenda,  we  are  analyzing 
our  first  group  of  regulations  during 
fiscal  year  1999  to  identify  rules  which 
may  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  At  the  end  of  this  year  of 
analysis,  we  will  publish  a  list  of  those 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  seek  public 
comment  on  how  we  can  reduce  the 
burden  on  small  entities. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  April  19,  1999. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
{USCG-1999-4975),  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington  DC 
20590-0001,  or  deUver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  pubhc  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 


may  also  access  this  docket  at  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  doctunent,  contact  Ms. 
Christena  Green,  Office  of  Regulations 
and  Administrative  Law  (G-LRA),  U.S. 
Coast  Guard  Headquarters,  Room  3406, 
telephone  202-267-0133.  For  questions 
or  viewing  or  submitting  material  to  the 
docket,  contact  Dorothy  Walker.  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages  you  to 
participate  in  our  review  of  regulations 
by  submitting  written  data,  views,  or 
arguments.  If  you  submit  comments, 
you  should  include  your  name  and 
address,  identify  this  notice  (USCG- 
1999-4975)  and  the  specific  rule  to 
which  yoiu-  comments  apply,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing  to  the  EKTT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

Although  the  Coast  Guard  has  not 
scheduled  a  public  meeting  concerning 
this  request  for  comments,  you  may 
request  a  public  meeting  by  submitting 
a  request  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  meeting  would  be 
beneficial.  If  we  determine  that  a  public 
meeting  should  be  held,  we  will  hold 
the  meeting  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

In  1980,  Congress  passed  the 
Regulatory  Flexibility  Act  (RFA),  Public 
Law  96-354,  requiring  periodic  review 
of  those  regulations  that  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  of  Transportation 
(DOT)  published  its  Semiaimual 
Regulatory  Agenda  on  November  9, 
1998,  hsting  in  Appendix  D  (63  FR 
62857)  those  regulations  each  modal 
agency  will  review  under  Section  610  of 
the  RFA  during  the  next  12  months  to 
see  if  the  agency  can  minimize  their 
burden  on  small  entities. 

Appendix  D  also  contains  DOT's  10- 
year  review  plan  for  all  of  its  existing 
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regulations  (63  FR  62030).  We  have 
divided  all  Coast  Guard  rules  into  10 
groups  by  Code  of  Federal  Regulations 
(CFR)  volumes  (group).  Each  group  will 
be  reviewed  once  every  10  years, 
undergoing  a  two-stage  process — an 
Analysis  Year  and  a  Section  610  Review 
Year.  At  the  end  of  the  Analysis  year, 
we  will  publish  a  Hst  of  those 
regulations  subject  to  review  under 
Section  610  during  the  following  year 
(the  Section  Review  Year). 

1.  Analysis  Year 

During  this  year,  we  will  conduct  a 
preliminary  assessment  of  the  rules  in 
Group  1  to  determine  whether  they  are 
subject  to  a  Section  610  review  the  next 
year.  All  rules  in  the  group  will  imdergo 
analysis  during  this  year.  Those  rules 
that  are  identi^ed  as  having  a 
significant  impact  on  a  substantial 
number  of  small  entities  will  undergo  a 
Section  610  review  in  the  next  year.  We 
will  publish  a  notice  in  the  Federal 
Register  announcing  our  Section  610 
review  and  identifying  the  regulations 
iinder  review. 

2.  Section  610  Review  Year 

At  the  end  of  the  Analysis  Year,  we 
would  publish  the  results  of  our 
preliminary  assessment.  For  those  rules 
with  no  significant  impact  on  a 
substantial  number  of  small  entities,  we 
would  identify  and  briefly  explain  why 
each  rule  has  such  a  finding.  For  those 
rules  with  a  significant  impact  on  a 
substantial  number  of  small  entities,  we 
would  indicate  that  a  formal  §  610 
review  would  be  conducted  to 
determine  whether  we  could  lessen  the 
impact.  If  no  changes  were  warranted, 
we  would  provide  a  short  explanation 
for  the  finding.  If  we  intended  to  change 
a  rule,  we  would  provide  an  explanation 
for  the  proposed  changes. 

We  are  currently  in  the  Analysis  Year, 
conducting  a  preliminary  assessment  for 
Group  1:  Volume  1  of  Title  33  Code  of 
Federal  Regulations  (CFR),  parts  1 
through  124.  During  this  year  we  will 
analyze  the  economic  impact  of  Group 
1  to  determine  if  any  rules  are  subject 
to  a  Section  610  review  in  fiscal  year 
2000.  We  will  publish  our  findings  in  a 
future  notice  in  the  Federal  Register. 

The  analysis  for  Group  1  will  take 
place  from  fall  1998  to  fall  1999.  Group 
1  contains  the  following  Parts: 

SUBCHAPTER  A— GENERAL 

1  General  provisions 

2  Jurisdiction 

3  Coast  Guard  areas, districts,  marine 

inspection  zones,  and  captain  of  the  port 
zones 

4  OMB  control  numbers  assigned  pursuant 

to  the  Paperwork  Reduction  Act 

5  Coast  Guard  Auxiliary 


6    Protection  and  security  of  vessels, 
harbors,  and  waterfront  facilities 

8    United  States  Coast  Guard  Reserve 

13    Decorations,  medals,  ribbons  and  similar 
devices 

17    United  States  Coast  Guard  general  gift 
fund 

19  Waivers  of  navigation  and  vessel 
inspection  laws  and  regulations 

20  Class  II  Civil  Penalties 

23    Distincitive  markings  for  Coast  Guard 
vessels  and  aircraft 

25  Claims 

26  Vessel  bridge-to-bridge  radiotelephone 
regulations 

27  Adjustment  of  civil  monetary  penalties 
for  inflation 

SUBCHAPTER  B— MILITARY  PERSONNEL 

40    Cadets  of  the  Coast  Guard 
45    Enlistment  of  personnel 

49  Payment  of  amounts  due  mentally 
incompetent  Coast  Guards  personnel 

50  Coast  Guard  Retiring  Review  Board 

51  Coast  Guard  Discharge  Review  Board 

52  Board  for  Collection  of  Military  Records 
of  the  Coast  Guard 

53  Coast  Guard  whistleblower  protection 

54  Allotments  from  active  duty  pay  for 
certain  support  obligations 

SUBCHAPTER  C— AIDS  TO  NAVIGATION 

60     [Reserved] 

62    United  States  aids  to  navigation  system 
64    Marking  of  structures,  sunken  vessels 
and  other  obstructions 

66  Private  aids  to  navigation 

67  Aids  to  navigation  on  artificial  islands 
and  fixed  structures 

70    Interference  with  or  damage  to  aids  to 

navigation 
72    Marine  Information 
74    Charges  for  Coast  Guard  aids  to 

navigation  work 
76    Sale  and  transfer  of  aids  to  navigation 

equipment 

SUBCHAPTER  D— INTERNATIONAL 
NAVIGATION  RULES 

Note:  Application  of  the  72  COLRECS  to 
territories  and  possessions. 

80  COLGREGS  demarcation  lines 

81  72  COLREGS:  Implementing  Rules 

82  72  COLREGS:  Interpretative  Rules 

SUBCHAPTER  E— INLAND  NAVIGATION 
RULES 

84  Annex  I:  Positioning  and  technical 
details  of  lights  and  shapes 

85  Annex  II:  Additional  signals  for  fishing 
vessels  fishing  in  close  proximity 

86  Annex  III:  Technical  details  of  sound 
signal  appliances 

87  Annex  IV:  Distress  signals 

88  Annex  V:  Pilot  rules 

89  Inland  navigation  rules:  implementing 
rules 

90  Inland  rules;  Interpretative  rules 

SUBCHAPTER  F— VESSEL  OPERATING 
REGULATIONS 

95    Operating  a  vessel  while  intoxicated 

SUBCHAPTER  G— REGATTAS  AND 
MARINE  PARADES 

100    Marine  events 


SUBCHAPTER  H-{PESERVEO] 
SUBCHAPTER  I— ANCHORAGES 

109  General 

110  Anchorage  regulations 

SUBCHAPTER  J-BRIDGES 

114  General 

115  Bridge  locations  and  clearances: 
administrative  procedures 

116  Alteration  of  unreasonably  obstructive 
bridges 

117  Drawbridge  operation  regulations 

118  Bridge  lighting  and  other  signals. 

SUBCHAPTER  K— SECURITY  OF  VESSELS 
1 20    Security  of  passenger  vessels. 

We  are  seeking  public  comment  on 
whether  any  rules  in  these  parts  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  If  you 
think  that  your  business  or  organization 
qualifies  as  a  small  entity  and  that  any 
rules  in  these  parts  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  these  rules 
economically  affect  you. 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  we  want  to  assist  small 
entities  in  understanding  any  rules  in 
parts  1  through  124  so  that  they  can 
better  evaluate  the  effects  on  them  and 
participate  in  this  review  process.  If 
your  small  business  or  organization  is 
affected  by  any  of  these  rules  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Ms.  Christena  Green, 
Office  of  Regulations  and 
Administrative  Law  (G-LRA),  202-267- 
0133. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-888- 
REG-FAIR  (1-688-734-3247). 
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Dated:  January  12, 1999. 
).£.  Shkor, 

RADM.  UnitedStates  Coast  Guard,  Chief 
Counsel.  \ 

(FR  Doc.  99-9918  Filed  1-15-99;  8:45  am) 

BILUNO  COO€  4»M-1S-M 


PRESIDIO  TRUST 

36  CFR  Parta  1001. 1002, 1003. 1004. 
1005  and  1006 

RIN3212-AA0i 
Management'of  the  Presidio 

AGENCY:  The  f^sidio  Trust. 
ACTION:  Partial  abeyance  of  proposed 

rule;  proposed  rule. 

1 

SUMMARY:  This  action  holds  in  abeyance 
until  further  Qotice  a  portion  of  the 
proposed  ruW  published  in  the  Federal 
Register  on  September  18.  1998  (63  FR 
50024-50055)  concerning  management 
of  the  area  under  the  administrative 
jurisdiction  of  the  Presidio  Trust 
(proposed  36  CFR  Parts  1001, 1002. 
1003. 1004  and  1006).  The  period  for 
public  comment  on  a  portion  of  this 
proposed  rula  (proposed  36  CFR  Parts 
1007.  1008  and  1009)  closed  on 
November  17^  1998.  and  the  period  for 
pubUc  comment  on  the  remaining 
portion  of  this  proposed  rule  (proposed 
36  CFR  Parts  ioOl.  1002.  1003. 1004 
1005  and  1000)  closed  on  January  8, 
1999. 

FOR  FURTHER  ♦iFORMATION  CONTACT: 
Karen  A.  Cook,  General  Counsel,  the 
Presidio  Trust  34  Graham  Street.  P.O. 
Box  29052.  Sii  Francisco,  CA  94129- 
0052.  Teleph(jne:  415-561-5300. 
SUPPLEMENTARY  INFORMATION:  By 
publication  in  the  Federal  Register  on 
November  18J 1998  (63  FR  64023),  the 
Presidio  Trus^  extended  until  January  8, 
1999,  the  comttnent  period  on  a  portion 
of  the  proposed  rule  which  had  been 
published  on  September  18.  1998  (63  FR 
50024-50055J  concerning  management 
of  the  area  under  administrative 
jurisdiction  ofthe  Presidio  Trust 
(proposed  36  pFR  Parts  1001. 1002, 
1003. 1004.  1605  and  1006).  The 
Presidio  Trust  hereby  gives  notice  that 
proposed  regiilations  36  CFR  Parts  1001. 
1002, 1003.  1004  and  1006.  will  be  held 
in  abeyance  ujitil  further  notice.  Any 
further  action  !on  these  proposed 
regulations  wjll  be  noticed  in  the 
Federal  Register  and  subject  to 
additional  public  comment.  In  the 
meantime.  th0  Presidio  Trust's  final 
interim  reguljjtions  at  36  CFR  Parts 
1001. 1002.  1Q03  and  1004,  which  were 
adopted  by  thfe  Presidio  Trust  and 
published  in  t^e  Federal  Register  on 


June  30.  1998  (63  FR  35694),  will 
remain  in  effect. 

The  comment  period  on  Part  1005  of 
the  proposed  regulations  closed  on 
January  8, 1999,  emd  the  Presidio  Trust 
expects  to  issue  final  regulations  on  this 
topic  following  consideration  of 
comments  received. 

Authority:  Pub.  L.  104-333. 110  Stat.  4097 
(16  U.S.C.  460bb  note). 

Dated:  January  11, 1999. 
Karen  A.  Q>ok, 
General  Counsel. 

(FR  Doc.  99-1073  Filed  1-15-99;  8:45  am] 
BILUNQ  CODE  431(MV-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  428 

RIN  1006-AA38 

Information  Requirements  for  Certain 
Farm  Operations  in  Excess  of  960 
Acres  and  the  Eligibility  of  Certain 
Formerly  Excess  Land 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Bureau  of  Reclamation  is 
extending  for  30  days  the  public 
comment  period  on  our  proposed  rule 
titled  "Information  Requirements  for 
Certain  Farm  Operations  In  Excess  of 
960  Acres  and  the  Eligibility  of  Certain 
Formerly  Excess  Land." 
DATES:  We  must  receive  your  comments 
on  the  proposed  rule  by  February  18, 
1999.  We  will  not  necessarily  consider 
comments  received  after  the  above  date 
during  our  review  ofthe  proposed  rule. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  yoiu  comments  by  any 
one  of  several  methods.  You  may  mail 
comments  to:  Administrative  Record. 
Commissioner's  Office.  Bureau  of 
Reclamation.  1849  C  Street  N.W., 
Washington.  D.C.  20240.  You  may  also 
comment  via  the  Internet  to 
epetacchi@usbr.gov  (see  Public 
Comment  Procedures  under 
SUPPLEMENTARY  INFORMATION  in  the 
November  18, 1998,  notice  at  63  FR 
64154).  In  addition,  you  may  hemd- 
deliver  comments  to  Commissioner's 
Office.  Bureau  of  Reclamation,  1849  C 
Street  N.W.,  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Petacchi.  (202)  208-3368,  or 
Richard  Rizzi,  (303)  445-2900. 
SUPPLEMENTARY  INFORMATION:  We 
published  the  proposed  rule  on 


November  18,  1998,  at  63  FR  64154- 
65165.  We  asked  for  public  comments 
until  January  19, 1999.  Because  several 
people  have  requested  that  we  extend 
that  deadline,  we  will  now  accept 
comments  through  February  18, 1999. 

Dated:  January  13, 1999. 
Patricia  J.  Benel^e, 

Assistant  Secretary — Water  and  Science. 
[FR  Doc.  99-1135  Filed  1-15-99;  8:45  am] 

BILUNG  CODE  4310-M-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  9901 12009-9009-01;  i.D. 
010e99A] 

RIN  0648-AM18 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Fishing  Participation 
In  1999 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS);  National  Oceanic  and 

Atmospheric  Administration  (NOAA); 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  NMFS  annoimces  that  anyone 
participating  in  any  non-salmon  fishery 
under  the  authority  of  the  North  Pacific 
Fishery  Management  Council  (Coimcil) 
during  the  calendar  year  1999,  will  not 
be  assured  of  receiving  participation 
credit  for  future  access  to  that  fishery 
pursuant  to  section  211  ofthe  American 
Fisheries  Act  (AFA)  or  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  if  a 
management  regime  that  limits  the 
number  of  participants  is  developed  and 
implemented  under  those  authorities. 
This  document  is  necessary  to  publish 
the  stated  intent  of  the  Council  that 
participation  credit  would  not  be 
granted  for  fishing  in  a  non-salmon 
fishery  in  1999.  This  document  is 
intended  to  promote  public  awareness 
that  potential  eligibility  criteria  for 
future  access  to  the  affected  fisheries 
may  be  developed  and  to  discourage 
new  entrants  into  those  fisheries  based 
on  economic  speculation  while  the 
Council  considers  further  controls  on 
access  to  those  fisheries. 
DATES:  Comments  must  be  received  by 
February  18.  1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Sue  Salveson.  Assistant 
Regional  Administrator  for  Sustainable 
Fisheries,  Sustainable  Fisheries 


Division,  Alaska  Region,  NMFS,  709 
West  9th  Street,  Room  453,  Juneau,  AK 

99801,  or  P.O.  Box  21668,  Juneau,  AK 

99802,  Attention:  Lori  J.  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228 
SUPPLEMENTARY  INFORMATION:  The  AFA, 
Pub.  L.  105-277,  was  signed  into  law  on 
October  21, 1998.  The  stated  objectives 
of  the  AFA  are  (1)  to  give  U.S.  interests 
a  priority  in  the  harvest  of  U.S.  fishery 
resources  and  (2)  to  significantly  reduce 
fishing  capacity  in  the  Bering  Sea 
pollock  fishery.  The  AFA  provides  the 
ability  to  eligible  participants  in  the 
Bering  Sea  pollock  fishery  to  form 
fishery  cooperatives  to  optimize 
harvesting  and  processing 
opportunities.  Enhanced  efficiencies  in 
the  Bering  Sea  pollock  fishery  resulting 
from  fishery  cooperatives  could  lead  to 
increases  in  participation  and/or  capital 
investments  in  other  fisheries.  The  U.S. 
Congress  recognized  and  provided  for 
this  potential  result.  Section  211  of  the 
AFA  directs  the  Council  to  recommend 
for  approval  by  the  Secretary  of 
Commerce  such  conservation  and 
management  measures  as  it  determines 
are  necessary  to  protect  other  fisheries 
imder  its  authority  and  the  participants 
in  those  fisheries,  including  processors, 
from  adverse  impacts  caused  by  the 
AFA  or  fishery  cooperatives  in  the 
directed  pollock  fishery. 

Diuing  the  Council's  E)ecember  1998 
meeting,  various  sectors  of  the  fishing 
industry  voiced  their  concern  about  the 
potential  for  speculative  entry  into 
fisheries  in  1999.  The  primary  cause  of 
this  concern  was  that  fishing  operations 
eligible  to  participate  in  the  Bering  Sea 


directed  pollock  fishery  under  fishery 
cooperatives  allowed  under  the  AFA 
could  have  greater  flexibility  to  enter 
other  fisheries  in  an  effort  to  establish 
"traditional  harvest  levels"  for  future 
access  to  those  fisheries.  In  an  effort  to 
address  this  concern,  the  Council  stated 
its  intent  that  it  would  not  use 
participation  in  a  fishery  in  1999,  as  an 
indicator  of  a  fishing  operation's 
"traditional  harvest"  in  that  fishery. 
Further,  the  Coimcil  recommended  that 
NMFS  publish  a  notice  in  the  Federal 
Register  that  participation  in  1999 
would  not  be  taken  into  account  by  the 
Council  in  determining  catch  histories 
for  any  future  limited  access  programs 
imder  the  AFA  and/or  the  Magnuson- 
Stevens  Act. 

The  Council  intends  to  address 
whether  and  how  to  further  limit  access 
to  the  non-salmon  fisheries  under  its 
authority.  Further,  section  211(c)(1)  of 
the  AFA  requires  the  Council  to 
recommend  to  NMFS,  by  July  1, 1999, 
conservation  and  management  measures 
to  prevent  Bering  Sea  pollock  fishing 
operations  fi*om  exceeding  in  the 
aggregate  the  traditional  harvest  levels 
of  those  fishing  operations  in  other 
fisheries  under  the  authority  of  the 
Council  as  a  result  of  fishing 
cooperatives.  This  docxmient  is 
intended  to  discourage  speculative  entry 
into  the  non-salmon  fisheries  while 
potential  management  regimes  to  further 
control  access  into  those  fisheries  are 
discussed  and  possibly  developed  by 
the  Council.  In  developing  future 
limited  access  programs,  the  Council 
may  choose  different  and  variably 
weighted  methods  to  quahfy 


participants  based  on  the  type  and 
length  of  participation  in  the  subject 
fisheries  or  other  methods  of 
determining  dependence  on  those 
fisheries.  The  potential  eligibility 
criteria  may  be  based  on  historical 
participation.  Therefore,  current 
participants  in  non-salmon  fisheries 
under  the  authority  of  the  Council 
should  locate  and  preserve  records  that 
substantiate  and  verify  participation  in 
those  fisheries.  These  fisheries  include, 
but  are  not  limited  to,  the  groundfish 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area,  the 
groundfish  of  the  Gulf  of  Alaska,  the 
scallop  fishery  off  Alaska,  and  the 
commercial  king  and  Tanner  crab 
fishery  in  the  Bering  Sea  and  Aleutian 
Islands  Area. 

This  notification  establishes  January 
13, 1999  for  potential  use  as  a  basis  for 
determining  historical  or  traditional 
participation  in  any  non-salmon  fishery 
in  1999.  This  action  does  not  commit 
the  Council  to  develop  or  adopt  any 
particular  management  regime  or  to  use 
any  specific  criteria  for  determining 
entry  into  any  of  those  fisheries.  Any 
further  action  by  the  Council  on  this 
issue  will  be  taken  pursuant  to  the 
requirements  of  the  AFA  and/or  the 
Magnuson-Stevens  Act. 

Authority:  16  U.S.C.  1801  etseq..  and  Pub. 
L.  105-277. 

Dated:  January  12, 1999. 
Roiland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  99-1105  Filed  1-13-99;  4:04  pm] 
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This  section  ofjttie  FEDERAL  REGISTER 
contains  docuiTients  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  arxj  applications  and  agency 
statements  of  Organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 

I 
DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  99-0O4N1 

Ground  Beel  Processing  Guidance 
Material 


AQENCY:  Food  Safety  and  Inspect! 
Service,  USD  A. 
action:  Notice. 


ion 


summary:  The  Food  Safety  and 
Inspection  Si  rvice  (FSIS)  is  announcing 
the  availability  of  its  revised  guidance 
document  intended  to  assist  processors 
of  ground  bei  if,  especially  small 
processors,  io  developing  procedures  to 
minimize  thel  risk  of  Escherichia  coli 
Ol57:H7  (£.  coli  Ol57:H7)  and  other 
pathogens  in  ground  beef  products 
produced  in  i  heir  establishments.  This 
is  an  updated  version  of  the  guide  that 
FSIS  made  available  to  the  public  in 
March  1998  ^d  presented  in  a  public 
meeting  on  AJpril  22, 1998. 
ADDRESSES:  jingle  copies  of  the 
guidance  doqument  are  available  from 
the  FSIS  Docket  Clerk  in  Room  102, 
Cotton  Annex  Building,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  An  electronic  version  of  the 
revised  guidance  document  is  available 
on  line  throufeh  the  FSIS  web  page 
located  at  hta}://www.fsis.usda.gov. 
FOR  FURTHER  Information  contact:  Mr. 

William  J.  Hvidnall,  Assistant  Deputy 
Administratdr,  Office  of  Policy,  Program 
Development  and  Evaluation,  at  (202) 
205-0495.     I 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Regitter  of  March  20, 1998  (63 
FR  13618),  F^IS  announced  that,  as  a 
result  of  recent  product  recalls 
involving  E.  (oli  Ol57:H7,  the  Agency 
had  preparedl  guidance  material  to  help 
beef  grinding  operators  minimize  the 
risk  of,  and  potential  effects  associated 
with,  E.  coli  I  )157:H7  and  other 
microbial  pal  hogens  in  raw  ground  beef. 


FSIS  also  intended  that  this  guidance 
help  grinding  operators,  especially 
small  and  very  small  establishments 
prepare  for  the  development  and 
implementation  of  Hazard  Analysis  and 
Critical  Control  Point  (HACCP)  systems. 
The  guidance  included 
recommendations  for  development  of 
purchase  specifications  to  ensure 
receipt  of  safe  and  wholesome  raw 
materials;  storage,  handling,  and 
transport  of  raw  products;  the  grinding 
process,  including  rework  and  risk- 
based  product  separation;  packaging, 
cooling,  and  storage;  shipping, 
handling,  and  distribution; 
recordkeeping,  product  coding  systems, 
and  recall  plans;  and  food  safety 
education. 

Comments 

FSIS  received  several  comments  on 
the  guidance  in  response  to  the  March 
20,  1998  Federal  Register  Notice. 
Overall,  the  comments  were  in  support 
of  the  recommendations  in  the 
guidance.  Comments  and  suggestions 
were  directed  at  microbial  sampling, 
purchase  requirements,  rework, 
distribution,  traceback  and 
recordkeeping,  and  education. 

1 .  Several  comments  were  directed  at 
the  recommendation  to  test  for  E.  coli 
Ol57:H7.  One  commenter  stated  that 
testing  for  E.  coli  Ol57:H7  provides  an 
indication  to  grinders  that  HAACP 
systems  do  not  provide  the  most 
effective  method  of  minimizing  the  risk 
in  commercial  circumstances  from 
microbiological  hazards  of 
gastrointestinal  origin. 

HACCP  is  designed  to  prevent,  eliminate, 
or  reduce  to  an  acceptable  level,  the  presence 
of  hazards  in  food.  However,  implementation 
of  HACCP  will  not  eliminate  all  risks.  E.  coli 
Ol57:H7  has  been  linked  to  or  found  in 
ground  beef  that  caused  foodbome  illness. 
Thus,  the  guidance  recommends  that 
grinding  operators  test  for  E.  coli  Ol57:H7  as 
one  means  of  minimizing  the  risk  of  illness 
from  the  consumption  of  ground  beef  If 
grinders  find  a  positive  sample,  they  can 
divert  the  product  to  further  processing  that 
will  make  it  safe. 

2.  A  commenter  questioned  the  need 
to  test  for  E.  coli  Ol57:H7  because 
testing  only  provides  limited  assurance 
that  the  pathogen  is  present,  and  a 
negative  result  will  not  guarantee  that 
the  pathogen  is  absent. 

We  agree  that  the  pathogen  is  often  present 
at  low  levels,  and  that  the  number  of  samples 
taken  may  not  be  adequate  to  Hnd  it. 


However,  regular  testing  at  an  appropriate 
frequency  will  enhance  chances  of  detection 
if  the  pathogen  is  present. 

The  use  of  process  interventions  capable  of 
reducing  the  number  of  £.  coli  Ol57:H7  is 
recommended.  Incorporating  these  process 
interventions,  and  microbial  testing  at  an 
appropriate  frequency,  as  part  of  the 
establishment's  HACCP  system  will  provide 
an  increased  level  of  public  health 
protection. 

3.  One  commenter  questioned  why 
testing  for  E.  coli  Ol57:H7  was  not 
instituted  as  part  of  the  HACCP  rule. 

One  objective  of  the  Pathogen  Reduction^ 
Hazard  Analysis  and  Critical  Control  Point 
(PR/HACCP)  rule  was  pathogen  reduction. 
FSIS  selected  Salmonella  as  the  target 
pathogen  to  be  tested  for  in  meat  and  poultry 
products  to  attain  this  objective.  Salmonella 
is  an  appropriate  target  pathogen  for 
measuring  success  in  achieving  this 
objective,  because  (1)  it  is  prevalent  in  raw 
beef,  pork,  and  poultry;  (2)  at  the  time  of  the 
PR-HAaCP  final  rule,  it  was  the  most 
common  bacterial  cause  of  foodborne  disease 
in  humans:  (3)  enumeration  procedures  for 
this  pathogen  are  reliable  and  affordable;  and 
(4)  intervention  strategies  aimed  at  reducing 
fecal  contamination  and  other  sources  of 
Salmonella  on  raw  product  should  be 
effective  against  other  pathogens,  including 
£.  co/yOl57:H7. 

Testing  for  E.  coli  Ol57:H7  has  a  much 
narrower  purpiose — to  help  ensure  that 
ground  beief  in  the  market  place  is  safe.  FSIS 
started  the  Microbiological  Testing  Program 
for  Escherichia  coliO'[57:H7  in  Raw  Ground 
Beef  in  1994  and  issued  a  directive  on  the 
testing  program  in  1998  (Directive  » 
10,010.1). 

4.  A  commenter  stated  that  any 
imposition  by  U.S.  grinders  of  an  E.  coli 
Ol57:H7  testing  regime  on  overseas 
suppliers  of  frozen,  boneless  boxed 
manufacturing  meat  would  pose 
additional  logistic  difficulties  for 
exporting  country  packers.  According  to 
the  commenter,  these  difficulties  arise 
partly  because  the  ultimate  fate  of  the 
product  (i.e.  for  grinding  or  for 
manufacturing  purposes  involving 
validated  lethality  steps)  is  not 
necessarily  known  at  the  time  of 
packing  or  shipping. 

U.S.  grinders  may  impose  an  E.  coli 
Ol57:H7  testing  regime  on  overse&s 
suppliers  of  frozen,  boneless  boxed 
manufacturing  meat  through  purchase 
specifications.  Use  of  such 
specifications  would  be  consistent  with 
the  establishment's  obligation  to  control 
its  source  materials.  On  the  other  hand, 
some  purchasers  may  only  require 
documentation  from  the  supplier  that  its 
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raw  material  was  produced  under  a 
HACCP-based  system,  or  that 
intervention  methods  were  used,  and 
that  the  raw  material  does  not  pose  a 
risk. 

5.  One  commenter  suggested  that  FSIS 
consider  E.  coli  0157:H7  found  on  any 
meat  as  an  adulterant. 

No  changes  are  being  made  to  the  guidance 
document  as  a  result  of  this  comment. 
However,  FSIS  regularly  assesses  the  public 
health  implications  of  this  pathogen  for 
products  other  than  ground  beef  and  will 
take  this  conrunent  into  consideration  in 
connection  with  this  process.  To  date,  FSIS 
has  only  stated  that  E.  coli  Ol57:H7  is  an 
adulterant  in  ground  beef.  The  Agency  is 
publishing  in  this  issue  of  the  Federal 
Register  its  policy  on  this  matter. 

6.  A  commenter  stated  that  guidelines 
do  not  have  the  force  of  law,  are  not 
binding,  and  are  only  recommendations. 

The  Agency  agrees.  The  guidance  for  beef 
grinders  is  intended  to  illustrate  how 
grinders  can  avail  themselves  of 
opportunities  to  minimize  food  safety 
hazards  associated  with  their  products.  The 
guidance  may  be  used  in  conjunction  with 
the  Agency's  draft  generic  HACCP  model  for 
raw  ground  meat  and  poultry  products.  The 
HACCP  system  of  process  control  is 
mandatory  now  for  large  plants  and  will 
become  mandatory  in  small  and  very  small 
plants  in  January  1999  and  January  2000, 
respectively. 

7.  A  commenter  suggested  that  lots  or 
batches  be  limited  to  raw  materials  from 
a  single  slaughterhouse. 

Limiting  lots  or  batches  of  raw  materials  to 
a  single  slaughterhouse  represents  one  means 
of  controlling  the  quality  and  safety  of  the 
raw  materials.  However,  demand  will  dictate 
whether  a  grinding  plant  can  secure  all  the 
raw  materials  that  it  needs  from  a  single 
slaughterhouse.  The  guidance  recommends 
control  of  source  materials  by  establishing 
purchase  requirements  and  demanding 
appropriate  records  from  the  suppliers.  It  is 
up  to  individual  plants  to  decide  whether 
they  want  to  get  their  source  materials  irom 
one  or  several  slaughterhouses. 

8.  One  commenter  suggested  that  FSIS 
should  require  identification  of  the  farm 
of  origin,  slaughterhouse,  and 
subsequent  processors  on  the  consumer 
package. 

The  guidance  recommends  that  grinding 
plants  require  suppliers  to  maintain  records 
that  facilitate  traceback  to  the  farm  or  animal 
source.  Furthermore,  the  guidance 
recommends  that  grinding  plants  develop 
and  institute  codes  on  retail-ready  packages 
of  ground  beef  to  facilitate  traceback  and 
trace- forward.  However,  at  this  time,  FSIS  is 
not  proposing  to  adopt  these 
recommendations  as  requirements.  FSIS 
believes  that  the  guidance  is  adequate  to 
assist  processors  of  ground  beef  to  minimize 
the  risk  of  E.  coli  Ol57;H7. 

9.  A  commenter  stated  that  there  is  a 
higher  probability  of  handling  mistakes, 


such  as  temperature  abuse,  when  there 
are  numerous  intermediate  distributors 
compared  to  just  one. 

The  Agency  agrees  with  the  point  made  in 
the  comment;  however,  the  current  food 
production  and  distribution  system  is 
complex,  often  involving  lengthy  distances, 
multiple  distribution  points,  and  numerous 
handlers.  For  this  reason,  the  guidance 
recommends  that  intermediate  distributors, 
in  addition  to  the  ultimate  retailer,  be 
included  in  the  recordkeeping  to  facilitate 
trace-forward  in  case  there  is  a  need  to  do  so. 
The  guidance  also  recommends  the  use  of 
tamper-proof  time-temperature  indicators  on 
boxes  of  flnished  products  to  disclose 
temperature  abuse. 

10.  One  commenter  asked  what  FSIS 
can  do,  aside  from  education,  to  achieve 
the  recommendation  that  grinders 
structure  their  operations  to  take  into 
account  the  handling  and  preparation  of 
meat  by  consumers  after  it  leaves  the 
store. 

In  addition  to  educating  consumers  by 
training  and  educational  programs,  FSIS 
requires  that  imptortant  consumer 
information  be  included  on  labels  of  meat 
and  poultry  products.  Food  labels  inform 
consumers  about  whether  the  product  is 
ready-to-eat  or  needs  to  be  cooked,  and  about 
how  to  store  the  product.  Non-ready-to-eat 
meat  and  poultry  products  are  required  to 
include  safe  handling  instructions,  which 
instruct  consumers  about  handling,  storing, 
and  cooking  the  product.  In  addition, 
cooking  instructions  may  be  included  on 
labels  of  non-ready-to-eat  products. 

11.  A  commenter  stated  that  the 
guidance  did  not  stress  food  handler 
education. 

The  Agency  disagrees  with  this  comment. 
The  guidance  recommends  training  and 
education  of  employees,  food  handlers, 
distributors,  and  consumers  on  the  risks  of 
foodborne  illness  associated  with  ground 
beef  and  suggests  measures  to  prevent 
foodborne  illness.  In  addition,  the  plant's 
Sanitation  Standard  Operating  Procedures 
may  include  training  and  education  of 
employees  and  food  handlers.  The  Agency 
does  agree,  however,  with  the  suggestion 
from  the  commenter  that  training  food 
handlers  in  their  native  language  will  make 
the  training  more  effective  and  meaningful. 
In  response  to  this  comment.  FSIS  revised 
the  education  section  of  the  guidance  by 
recommending  that  establishments  provide 
training  to  food  handlers  and  other 
employees  in  their  native  language,  if 
necessary. 

12.  There  was  a  suggestion  from  a 
commenter  to  spell  out  sanitation  of  the 
carrier  in  the  subsection  on  transport  of 
raw  materials. 

In  the  original  guidance  document,  the 
subsection  on  transport  of  raw  materials 
included  examination  of  conditions  of 
transport,  such  as  temperature  inside 
transport  vehicles,  and  of  meat  itself,  as  well 
as  duration  of  transport.  In  response  to  this 


comment,  FSIS  expanded  the  subsection  on 
transport  of  raw  materials  to  add  sanitation 
of  the  carrier  and  details  on  the  different 
conditions  of  transport,  such  as  presence  of 
cracks,  debris,  foreign  material  or  off-odors, 
condition  of  the  insulation  and  of  the  door 
seals. 

Revised  Guidance  Document 

In  addition  to  the  changes  noted 
above  in  response  to  the  comments  and 
suggestions,  the  Agency  has 
incorporated  details  on  rework  and 
product  recall  plans  that  were  derived 
from  the  guidance  material  provided  by 
the  National  Meat  Association  and  the 
American  Meat  Institute.  As  a  result,  the 
section  on  the  grinding  process  has  been 
expanded,  especially  the  subsection  on 
lotting,  rework,  unprocessed  raw 
material  and  outside  trimmings.  The 
shipping,  handling  and  distribution 
section  has  also  been  expanded  to 
include  more  details  on  transport, 
secondary  distributors,  inventory 
control  and  in-house  recall  plans. 

FSIS  intends  to  update  the  guidance 
regularly  and  to  make  it  available 
through  the  FSIS  web  page. 
Recommendations  for  improving  this 
guidance  material  are  welcome  at  any 
time. 

Done  in  Washington.  DC  on  December  21, 
1998. 

Thomas  ].  Billy, 
Administrator. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Supplement  to  the  Final  Environmental 
Impact  Statement  for  the  Mt  Ashland 
Ski  Area,  Rogue  River  National  Forest, 
Jackson  County,  Oregon 

ACTION:  Notice  of  intent  to  supplement 
a  final  environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service 
will  prepare  a  supplement  to  the  final 
environmental  impact  statement  (SEIS) 
for  the  Mt.  Ashland  Ski  Area  (MASA) 
on  the  Rogue  River  National  Forest.  The 
final  EIS  and  Record  of  Decision  (ROD) 
for  the  MASA  were  released  in  July 
1991.  This  decision  established  a 
programmatic  Master  Plan  for  future  ski 
area  expansion.  In  March,  1998,  the  Mt. 
Ashland  Association  (MAA)  submitted  a 
proposal  to  the  Forest  Service  (based,  on 
the  Master  Plan)  to  implement  a  variety 
of  ski  area  facility  improvements  within 
the  MASA.  The  Association  leases  the 
operation  from  the  City  of  Ashland, 
holder  of  a  Forest  Service  Special  Use 
Permit  for  the  MASA.  As  identified  in 
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the  1991  final  EIS  and  ROD,  the  primary 
purpose  for  implementing  the  proposed 
improvementf  is  to  enhance  the 
economic  viafcility  of  the  MASA.  The 
primary  need  as  for  additional 
intermediate  and  low  intermediate 
skiing  terrain,  with  an  overall  goal  to 
provide  a  high  quality  recreation 
experience.     ! 

The  Forest  Service  gives  notice  of  the 
full  supplemetital  analysis  and  decision- 
making procets  so  that  interested  and 
affected  peoples  are  made  aware  as  to 
how  they  may  participate  and 
contribute  to  this  supplemental  analysis 
and  decision. 

DATES:  Comments  concerning  the  scope 
of  this  suppleinental  analysis  should  be 
received  by  February  19,  1999. 
ADDRESSES:  Sbbmit  written  comment 
sot  Linda  Duf^,  District  Ranger, 
Ashland  Rangjer  District,  Rogue  River 
National  Fore«t,  645  Washington  Street, 
Ashland,  Oregon,  97520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Duffy  or  Steve  Johnson,  Ashland 
Ranger  Districjt,  Rogue  River  National 
Forest,  645  wishington  Street.  Ashland, 
Oregon.  97520,  Telephone  (541)  482- 
3333;  FAX  (541)  858-2402;  email 
address  is  sjohnson/ 

r6pnw roguariver@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Scoping 
for  these  proposed  improvements  was 
initiated  on  Ivferch  18,  1998.  The  intent 
at  that  time  wi  is  to  process  a  site- 
specific  project  proposal,  tiering  to  the 
programmatic  Master  Plan,  with  an 
envirorunental  assessment  (EA)  and 
Decision  Notice.  Preparation  of  an  EA 
would  have  fulfilled  the  direction 
within  this  ROD  to  complete  site- 
specific  environmental  analysis  prior  to 
project  impledientation  approved 
conceptually  si  the  final  EIS  and  ROD. 
Since  last  March,  numerous  letters  fi'om 
groups  and  individuals  were  received. 
Four  public  fii  ild  trips  to  the  project  area 
and  two  public  meetings  were  held  in 
regards  to  the  ski  area  proposal.  There 
were  also  nim^erous  discussions  with 
Forest  Service!  interdisciplinary  resource 
specialists.  Tnis  dialogue,  both  internal 
and  external,  has  led  die  Responsible 
Official  to  decide  to  prepeire  a 
Supplement  t^  the  final  EIS.  The 
decision  to  noiw  proceed  with  an  SEIS 
will  include  analysis  and  disclosure  of 
several  propo$ed  actions:  consideration 
of  new  information  or  changed 
drciunstance^  associated  with  the 
programmatic  decision  on  the  "Master 
Plan"  made  in  1991;  a  Forest  Plan 
Amendment  tt>  adjust  the  management 
allocation  boundary  from  the  1990 
Rogue  River  National  Forest  Land  and 
Resource  Management  Plan  to  that 
associated  with  the  1991  Record  of 


Decision  for  the  MASA;  as  well  as  a  site 
specific  project  analysis  based  on  a 
current  proposal  to  develop  a  portion  of 
the  Master  Plan.  The  Supplement  to  the 
1991  FEIS  will  focus  on  those  aspects 
that  are  now  changed  or  different  or  are 
in  need  of  em  update  or  correction,  in 
relation  to  the  selected  alternative  as 
documented  in  the  1991  ROD. 

The  MAA  site-specific  proposal 
includes:  construction  for  a  new 
chairlift  and  associated  ski  runs  within 
the  western  portion  of  the  Special  Use 
Permit  area;  an  additional  skier  service 
building;  a  surface  lift  providing  novice 
skier  access  to  the  proposed  runs; 
additional  parking  areas;  maintenance 
access  via  primitive  roads;  and 
necessary  supporting  infrastructure 
items  such  as  sewer,  water  and  power 
lines.  All  proposed  projects  are  within 
the  existing  Special  Use  Permit  area 
boundary.  The  legal  location  description 
for  all  actions  is  T.40  S.,  R.  1  E..  in 
sections  15,  16,  17,  20,  21,  and  22. 
W.M.,  Jackson  County,  Oregon. 

The  Supplement  will  not  re-open  the 
decision  for  expansion  based  on  the 
Master  Plem  that  has  already  been  made. 
The  significant  issues  and  alternatives 
associated  with  this  analysis  process  are 
expected  to  primarily  be  associated  with 
the  current  site-specific  project  proposal 
to  expand  and  develop  a  portion  of  this 
Master  Plan.  Preliminary  issues  include: 
water  quality  within  a  domestic  supply 
watershed;  maintenance  of  habitat  for 
an  anadromous  fishery;  protection  of 
wetland  habitats  and  rare  plant  and 
animal  species;  aesthetics  and  social 
considerations;  and  the  economic 
feasibility  associated  with  the  operation 
and  expansion  of  a  commercial  ski  area. 
Preliminary  alternatives  include  options 
to  avoid  or  reduce  impacts  to  wetland 
areas  and  alternative  locations  for 
parking  and  other  proposed  ski  area 
facilities. 

The  supplement  will  be  prepared  and 
circulated  in  the  same  manner  as  the 
draft  and  final  EIS  (40  CFR  1502.9). 
Comments  received  on  the  draft 
supplemental  EIS  will  be  considered  in 
the  preparation  of  the  final  supplement. 
The  draft  SEIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  may  1999.  The 
comment  period  on  the  draft  SEIS  will 
be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  must  structure 
their  participation  in  the  environmental 


review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  SEIS  stage  but  that 
are  not  raised  until  after  completion  of 
the  final  SEIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v.  Model,  803  F.2d  1016. 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  SEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  SEIS  should  be 
as  specific  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  SEIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

At  the  end  of  the  comment  period  on 
the  draft  SEIS,  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  SEIS.  The 
final  supplement  is  scheduled  to  be 
completed  by  August  1999. 

The  Responsible  Official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  SEIS,  and  applicable  laws, 
regulations,  and  policies.  The 
Responsible  Official  will  document  the 
decision  in  a  Record  of  Decision.  The 
Forest  Service  decision  will  be  subject 
to  Forest  Service  appeal  regulations  at 
36  CFR  part  215. 

Dated:  January  8, 1999. 
James  T.  QJaden, 

Forest  Supenrisor. 

(PR  Doc.  99-1071  Filed  1-15-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plentybob  Ecosystem  Restoration 
Projects,  Umatilla  National  Forest, 
Umatilla  County,  Oregon 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  action  to 
implement  ecosystem  restoration 
projects,  designed  to  promote  healthy 
watershed  conditions  within  the  Upper 
Umatilla  River  watershed.  The  project 
area  is  located  on  the  Walla  Walla 
Ranger  District  approximately  30  air 
miles  southeast  of  Walla  Walla, 
Washington. 

Proposed  project  activities  consist  of 
hardwood  planting  in  Riparian  Habitat 
Conservation  Areas,  hydrologic  stability 
projects  (road  obliteration,  road  re- 
alignment and/ or  reconstruction), 
noxious  weed  treatments,  wildlife 
enhancement  projects,  landscape 
prescribed  fire  and  restoration  of  forest 
stand  structure  and  composition  using  a 
variety  of  silvicultural  treatments 
including  commercial  timber  harvest. 
The  proposed  action  is  designed  to 
reduce  risk  to  ecosystem  sustainability, 
prevent  further  degradation  of  forest 
health,  reduce  risks  of  catastrophic 
wildfire  and  provide  some  economic 
return  to  local  economies. 

The  EIS  wrill  tier  to  the  1990  Land  and 
Resource  Management  Plan  FEIS  for  the 
Umatilla  National  Forest,  which 
provides  overall  guidance  for  forest 
management  of  the  area. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  on  or  before  February  26, 1999. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  the  Responsible  Official, 
Thomas  K.  Reilly,  District  Ranger.  Walla 
Walla  Ranger  District,  1415  West  Rose 
Street,  Walla  Walla,  Washington,  99362. 
FOR  FURTHER  INFORMATION  CONTACT: 
E)ennis  Sedam,  Project  Team  Leader, 
Walla  Walla  Ranger  District,  Phone: 
(509) 522-6050. 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
73,156  acres  within  the  Umatilla 
National  Forest  in  Umatilla  County, 
Oregon.  It  is  within  the  Meacham  Creek 
and  South  Fork  Umatilla  River 
watersheds.  Approximately  53,250  acres 
of  the  planning  area  is  located  in  the 
Hellhole  Roadless  Area.  The  legal 
description  of  the  decision  area  if  as 
follows:  All  or  part  of  Sections  1-3 
Township  1  South,  Range  37  East; 


Section  6  Township  1  South,  Range  38 
East;  Sections  1-5,  8-12,  22-27 
Township  1  North,  Range  36  East; 
Sections  1-27,  30  and  34-36  Township 
1  North,  Range  37  East;  Sections  1-5,  8- 
18, 19-36  Township  2  North,  Range  36 
East;  Sections  4-10, 15-22,  26-35 
Towrnship  2  North,  Range  37  East; 
Sections  22-28  and  32-36  Township  3 
North.  Range  36  East  and  Sections  16- 
22  and  28-33  Township  3  North,  Range 
37  East,  W.M.  surveyed. 

Water  quality  improvement  projects 
include  stabilization  of  stream  banks 
with  planting  of  hardwoods  on  192 
acres.  Proposed  hydrologic  stability 
projects  include  approximately  44.5 
miles  of  road  obliteration,  23.6  miles  or 
road  reconstruction  and  revegetation  of 
cut  and  fill  slopes.  Road  construction 
would  include  bank  stabilization, 
surfacing  and  construction  of  drainage 
structures.  14,473  acres  of  prescribed 
burning  for  elk  habitat  are  proposed  to 
enhance  wildlife  habitat.  A  variety  of 
silvicultural  methods  would  treat 
approximately  4,103  acres  within  the 
area.  This  proposal  also  includes 
prescribed  burning  of  approximately 
3,000  acres  within  harvest  units  and 
approximately  15,500  acres  outside  of 
harvest  imits  to  reduce  the  potential  for 
future  wildfires,  prepare  sites  for 
regeneration,  enhance  wildlife  habitat, 
modify  stand  structure  and  composition 
and  maintain  forest  health  by  bring  fuel 
levels  closer  to  their  historic  levels. 

An  estimated  38.0  million  board  feet 
of  green  and  10.0  million  broad  feet  of 
dead  timber  would  be  commercially 
harvested  in  four  timber  sales  over  a 
period  of  three  to  five  years.  Proposed 
silvicultural  treatments  would  include 
shelterwood,  group  selection  and 
salvage  harvest.  None  of  the  proposed 
timber  harvest  would  take  place  within 
the  Hellhole  Roadless  Area. 

For  all  treatments,  existing  snags  and 
large  down  wood  would  be  left  on  site. 
Ponderosa  pine  and  western  larch 
would  be  the  preferred  species  for  leave 
trees.  All  trees  greater  than  21  inches 
DBH  would  be  left  in  the  ponderosa 
pine  and  subalphine  fir  biophysical 
groups  (both  are  below  their  historic 
range  of  variability). 

Several  streams  within  the  analysis 
area  are  not  Oregon's  303(d)  List  of 
Water  Quality  Limited  Waterbodies.  The 
proposed  action  will  include  Best 
Management  Practices  and  include 
components  of  a  Water  Quality 
Management  Plan. 

The  proposed  action  will  tier  to  the 
FEIS  and  Umatilla  Forest  Plans,  as 
amended,  which  provides  goals, 
objectives,  standards  and  guidelines  for 
activities  and  land  allocations  on  the 
Forest.  There  are  six  designated 


Management  Areas  (MAs)  found  within 
the  analysis  area:  A4  Viewshed  2,  A9 
Special  Interest  Area,  Cl  Dedicated  Old 
Growth,  C4  Wildlife  Habitat,  C5 
Riparian  (Fish  and  Wildlife)  and  C8 
Grass-Tree  Mosaic. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

Preliminary  Issues:  Tentatively,  the 
preliminary  issues  identified  are  briefly 
described  below: 

1.  Wildhfe  Habitat— What  effects 
would  timber  harvest  and  prescribed 
burning  have  on  big  game  and  non-game 
habitat? 

2.  Ecosystem  Sustatinability — How 
would  the  proposed  activities  affect 
ecosystem  sustainability  and  forest 
health? 

3.  Air  Quality — What  effects  would 
landscape  prescribed  burning  have  on 
air  quality? 

4.  Water  Quality/Riparian  Habitat — 
How  would  water  quality,  flow, 
temperature,  timing  and  riparian  habitat 
conditions  be  affected  by  the  proposed 
activities? 

5.  Threatened,  Endangered  and 
Sensitive  (TES)  Species— What  effect 
would  the  proposed  activities  have  on 
TES  species  and  what  opportunities 
exist  to  improve  habitat? 

6.  Noxious  Weeds — What  effects 
would  the  proposed  activities  have  on 
noxious  weed  populations? 

This  list  will  be  verified,  expanded  or 
modified  based  on  public  scoping  and 
interdisciplinary  review  of  this 
proposal. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  Initial  scoping 
began  with  the  project  listing  in  the 
1998  Winter  Edition  of  the  Umatilla 
national  Forest's  Schedule  of  Proposed 
Actions.  This  environmental  analysis 
and  decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
the  final  decision.  The  public  is 
encouraged  to  take  part  of  the  process 
and  is  encouraged  to  visit  the  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments  and  assistance 
fi'om  Federal,  State  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in,  or  affected  by 
the  proposal.  This  irnut  will  be  used  in 
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preparation  lof  the  Draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Considering  additional  alternatives 
based  on  th#mes  which  will  be  derived 
from  issues  (^cognized  during  scoping 
activities. 

4.  Identifying  potential  environmental 
effects  of  th^  project  and  alternatives 
(i.e.  direct,  indirect  and  cumulative 
effects  and  Connected  actions). 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  to  the 
public  for  raview  by  April  1999.  At  that 
time,  the  EPJ\  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  jin  the  Federal  Register.  It  is 
important  thjat  those  interested  in  the 
management  of  the  Umatilla  National 
Forest  participate  at  that  time. 

The  Final  ElS  is  scheduled  to  be 
completed  by  June,  1999.  In  the  Final 
EIS,  the  Fordst  Service  is  required  to 
respond  to  comments  and  responses 
received  duHng  the  comment  period 
that  pertain  jo  the  environmental 
consequenc^  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Forest  Service  believes  it  is 
important  to|give  reviewers  notice,  at 
this  early  stake,  of  several  court  ruUngs 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  th0  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  ut^til  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model.  803 
f.  2d.  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc,  v.  Harris,  490 
F.  Supp.  133^.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings  it  is  very 
important  thi  it  those  interested  in  this 
proposed  act  on  participate  by  the  close 
of  the  45  day  conmient  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  wh«  n  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS 

To  assist  tl  e  Forest  Service  in 
identifying  a  id  considering  issues  and 
concerns  or  t  le  proposed  action, 
comments  od  the  Draft  EIS  should  be  as 


specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
Draft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirorunental  policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 
The  Forest  Service  is  the  lead  agency. 
Thomas  Reilly,  District  Ranger,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  He  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  December  30, 1998. 
Thomas  K.  Reilly, 
District  Ranger. 

|FR  Doc.  99-1072  Filed  1-15-99;  8:45  am] 
MLUNQ  CODE  3410-11-41 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee  (PAC);  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUIMMARY:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  January  27  and  28, 1999, 
at  the  Six  Rivers  National  Forest 
Supervisor's  Office  in  Eureka,  CA.  The 
meeting  will  be  held  from  8:30  a.m.  to 
5  p.m.  each  day.  The  Forest  Supervisor's 
Office  is  located  at  1330  Bayshore  Way 
in  Eureka.  Agenda  items  to  be  covered 
include:  (1)  Regional  Ecosystem  Office 
(REO)  update:  (2)  Presentation  on 
Survey  and  Manage  requirements;  (3) 
Presentation  on  the  Blands  Timber  Sale 
on  the  Mendocino  National  Forest;  (3) 
Subcommittee  roles  and  direction;  (4) 
Presentation  on  U.S.  Army  Corps  of 
Engineers  Russian  River  watershed 
project  planning;  (5)  Subcommittee 
reports  and  recommendations  (Coho, 
PAC/SCERT);  (6)  Presentation  on 
lawsuit  of  13  plaintiffs  vs.  the  U.S. 
Forest  Service  and  Bureau  of  Land 
Management  concerning  the 
implementation  of  the  Northwest  Forest 
Plan;  (7)  Joint  3  PAC  meeting  follow-up 
on  priority  action  items  identified  at  the 
May  28-29,  1998,  PAC  meeting;  (8) 
Presentation  on  the  Federal  Energy 
Regulatory  Commission  (FERC)  license 
issued  to  the  Pacific  Gas  and  Electric 


Company  (PG&E)  for  the  operation  of 
the  Potter  Valley  hydroelectric  project; 
(9)  Presentation  and  recommended 
comments  to  the  REO  Draft  exemption 
criteria  for  certain  salvage  projects 
conducted  with  the  Late  Successional 
Reserves;  (10)  Selection  of  dates  and 
locations  for  1999  meetings;  and  (11) 
Open  public  comment.  All  California 
Coast  Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encoiuaged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA 
95988,  (530)  934-3316  or  Phebe  Brown. 
Province  Coordinator,  USDA, 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows,  CA  95988, 
(530) 934-3316. 

Dated:  January  8. 1999. 
Daniel  K.  Chisholm, 
Forest  Supervisor. 
[FR  Doc.  99-1041  Filed  1-15-99;  8:45  am] 

BILUNO  CODE  341(^1 1-«fl 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  wall  hold  their  first 
meeting  on  January  28, 1999,  in  South 
Lake  Tahoe,  California.  This  Committee, 
established  by  the  Secretary  of 
Agriculture  on  December  15, 1998,  is 
chartered  to  provide  advice  to  the 
Secretary  on  implementing  the  terms  of 
the  Federal  Interagency  Partnership  on 
the  Lake  Tahoe  Region  and  other 
matters  raised  by  the  Secretary. 
DATES:  The  meeting  will  be  held  January 
28, 1999,  beginning  at  9  a.m.  and  ending 
at  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Super  8  Motel,  3600  Lake  Tahoe 
Boulevard,  South  Lake  Tahoe, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Palma  or  Sherry  Hazelhurst,  Lake  Tahoe 
Basin  Management  Unit,  Forest  Service. 
870  Emerald  Bay  Road,  Suite  1,  South 
Lake  Tahoe,  CA  96150,  (530)  573-2642. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Agriculture  established  the 
Lake  Tahoe  Basin  Advisory  Committee 
to  advise  the  Secretary  and  other 
partners  of  the  Federal  Interagency 
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Partnership  on  implementation  of  the  Executive  Director  of  the  Truckee-North  Dated:  January  4, 1999. 

partnership.  The  Committee  will  meet  Tahoe  Transportation  Management  Roberta  A.  Moltzen. 

on  a  quarterly  basis,  conducting  public  Association;  Rochelle  Nason.  Executive  Deputy  Regional  Forester.  Pacific  Southwest 

meetings  to  discuss  management  Director  of  the  League  to  Save  Lake  Region. 

strategies,  gather  information  and  Tahoe;  Merlyn  Payne,  land  use  and  (fr  Doc.  99-1063  Filed  1-15-99;  8:45  am) 

review  Federal  agency  transportation  consultant;  Leo  Popoff,  ^^^^J^  cqoe  mio-h-m 

accomplishments,  and  prepare  a  atmospheric  physicist;  Donald  Starbard,  

progress  report  every  6  months  for  Director  for  Tahoe-Truckee  Airport 

submission  to  regional  Federal  District;  Steve  Teshara,  Executive  DEPARTMENT  OF  AGRICULTURE 

executives.  Director  of  the  Lake  Tahoe  Gaming 

The  19  committee  members  represent  Alliance;  Brian  Wallace.  Chair  of  the  Rural  Housing  Service 

a  broad  range  of  local,  regional,  state  Washoe  Tribe  of  California  and  Nevada; 

and  naUonal  interests  concerned  with  Duane  Wallace  Executive  Director  of  Notice  of  Funding  Availability  (NOFA) 

the  environmental  and  economic  health  ^^  gouth  LakeTahoe  Chamber  of  ^°^  ^e  Section  51 5  Rural  Rental 

of  the  Lake  Tahoe  Basin.  The  following  Commerce;  Pamela  Wilcox.  Housing  Program;  Correction 

members  m  alphabetical  order,  were  Administrator  for  the  Nevada  Division  ,,,„_„      ,  ^.       •      c      •      ,o^o, 

appointed  by  the  Secretary  of  ^f  s^^^^  ^^^^    ^^  ^^^^  ^iegler,  civil  f  ^^^^f  ^^  ^""1  "°"""8  Service  (RHS), 

Agriculture:  James  Baetge,  Executive  engineer  USDA. 

Director  of  the  Tahoe  Regional  Planning         °  «r^u^u  n 

Agency;  John  Bohn,  Executive  Officer  of        The  Lake  Tahoe  Basin  Federal  ACTION:  Correction. 

the  Incline  Village  Board  of  Realtors;  Advisory  Committee  will  meet  jointly 

Lori  Gaskin,  Dean  of  Instruction  at  Lake  with  the  Lake  Tahoe  Basin  Executive  SUMMARY:  The  Rural  Housing  Service 

Tahoe  Community  College;  Stanley  Committee  at  the  January  28  meeting  in  (RHS)  corrects  a  notice  published 

Hansen,  Vice  President  of  Real  Estate  South  Lake  Tahoe.  The  meeting  is  open  November  16,  1998  (63  FR  63667).  This 

and  Governmental  Affairs  for  Heavenly  to  the  public;  however,  participation  is  action  is  taken  to  correct  the  amount  of 

Ski  Resort;  Kathryn  Kelly,  President  of  limited  to  scheduled  presenters.  fi"»ds  available  for  section  515  new 

Delta  Toxicology,  Inc.;  Ronald  Mclntyre,  Committee  members,  and  Lake  Tahoe  construction  purposes.  Accordingly,  the 

Director  of  the  Tahoe-Tuckee  Sanitation  Basin  Executives.  Persons  who  wish  to  "o^ice  published  November  16.  1998  (63 

District  and  board  member  of  the  Tahoe  bring  issues  to  the  attention  of  the  Lake  ^^  63667),  is  corrected  as  follows: 

City  Public  Utilities  District;  Robert  Tahoe  Basin  Federal  Advisory  On  page  63668  in  the  third  column, 

McKinney,  Executive  Director  of  the  Committee  may  file  written  statements  Item  B,  "Distribution  Methodology."  the 

North  Tahoe  Resort  Association;  Dennis  with  the  secretary  for  the  Committee  first  paragraph  should  read  "The  total 

Machida.  Executive  Director  of  the  before  or  after  the  meeting.  Please  refer  amoimt  available  for  FY  1999  for  section 

California  Tahoe  Conservancy;  Kerry  any  Written  comments  to  the  Lake  515  is  $114,321,240.  Of  that  amount. 

Miller.  City  Manager  for  the  City  of  Tahoe  Basin  Management  Unit  at  the  $79,321,240  is  available  for  new 

South  Lake  Tahoe;  Jennifer  Merchant,  contact  address  stated  above.  construction  as  follows": 

Set-Aside  for  Nonprofits  ; $7,138,912 

Set-Aside  for  Underserved  Counties  and  Colonias  3.966,062 

Less  set-aside  for  EZ  or  EC  7,253.886 

Less  general  reserve 5.740,000 

Less  State  Rental  Assistance  (RA)  Designated  Reserve  1,500,000 

Regular  Section  515  Funds  53.301.292 


On  page  63669  in  the  third  column. 
Item  B.  the  text  "7.56  million"  should 
read  "$7,138,912;"  Item  C,  the  text  "4.2 
million"  should  read  "$3,966,062";  and 
Item  D,  the  text  "7.25  million"  should 
read  "$7,253,886". 

Dated:  January  6, 1999. 
Eilen  Fitzgerald, 

Acting  Administrator,  Rural  Housing  Service. 
[FR  Doc.  99-1132  Filed  1-15-99;  8:45  am] 

BILUNG  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-834-802] 

Termination  of  Suspension  Agreement, 
Resumption  of  Antidumping 
investigation,  and  Termination  of 
Administrative  Review  on  Uranium 
From  Kazakhstan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 

SUMMARY:  The  Government  of 
Kazakhstan  has  provided  notice  of  its 
intent  to  terminate  the  agreement 
between  the  United  States  Department 
of  Commerce  ("Department")  and  the 
Republic  of  Kazakhstan  suspending  the 
antidumping  investigation  on  uranium 
from  Kazakhstan.  Therefore,  the 
Department  is  resuming  the  underlying 
antidumping  investigation. 


EFFECTIVE  DATE:  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Doyle,  Karla  Whalen,  or  Juanita 
H.  Chen,  Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  202-482-3793. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  are 
references  to  the  provisions  effective  in 
1992.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  353  (1992). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  5, 1991,  the  Department 
initiated  an  antidumping  investigation 
concerning  uranium  frorn  the  Union  of 
Soviet  Sociahst  Republic-  ("Soviet 
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Union").  It  itiation  of  Antidumping  Duty 
Investigatii  n:  Uranium  from  the  Union 
of  Soviet  Socialist  Republics,  56  FR 
63711  (Decbmber  5.  1991).  On  December 
25,  1991,  the  Soviet  Union  dissolved 
and  the  United  States  subsequently 
recognized  'the  twelve  newly 
independent  states  ("NIS")  which 
emerged,  one  of  which  was  the  Republic 
of  Kazaidis^an  ("Kazakhstan").  On 
January  16.|  1992.  the  Department 
presented  an  antidumping  duty 
questionnaire  to  the  Embassy  of  the 
Russian  Federation,  the  only  newly 
independeiit  state  which  had  a 
diplomatic  (facility  in  the  United  States 
at  that  timei  for  service  on  Kazakhstan. 
On  January! 30,  1992,  the  Department 
sent  questionnaires  to  the  United  States 
Embassy  in' Moscow,  which  served 
copies  of  d^e  questionnaire  on  the 
piermanent  Representative  to  the  Russian 
Federation  of  each  NIS.  The 
questionnaires  were  served  on  February 
10  and  11.  1992.  On  March  25,  1992,  the 
Department  gave  notice  that  it  intended 
to  continue  its  antidumping  duty 
investigation  with  respect  to  the  newly 
independeiit  states  of  the  former  Soviet 
Union.  Poshonement  of  Preliminary 
Antidumping  Duty  Determination: 
Uranium  from  the  Former  Union  of 
Soviet  Socitlist  Republics  (USSR).  57  FR 
11064  (April  1,  1992). 

On  Jime  ^,  1992,  the  Department 
issued  its  preliminary  determination,  in 
its  antidumping  duty  investigation  on 
uranium  frqm  Kazakhstan 
("Investigation"),  that  imports  of 
uranium  from  Kazakhstan  were  being, 
or  were  likqly  to  be,  sold  in  the  United 
States  at  le^  than  fair  value,  as 
provided  for  in  the  Act.  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:\Uranium  from  Kazakhstan, 
KyrgyzstanjRussia,  Tajikistan,  Ukraine 
and  Uzbekiktan;  and  Preliminary 
Determinations  of  Sales  at  Not  Less 
Than  Fair  ^a/ue;  Uranium  from 
Armenia,  Aizerbaijan,  Byelarus,  Georgia, 
Moldova  and  Turkmenistan,  57  FR 
23380  (Jun^  3,  1992).  On  October  16, 
1992,  the  Department  amended  the 
preliminary  determination  to  include 
highly  enriAhed  uranium  ("HEU")  in  the 
scope  of  thq  investigations. 
Antidumping;  Uranium  from 
Kazakhstan  Kyrgyzstan,  Russia, 
Tajikistan,  pkjraine,  and  Uzbekistan: 
Suspension/^  of  Investigations  and 
Amendmeit  of  Preliminary 
Determinations,  57  FR  49221  (October 
30,  1992),  4lso  on  October  16, 1992,  the 
Department  suspended  the  antidimnping 
duty  investigation  involving  uraniiun 
from  Kazakhstan.  Agreement 


Suspending 


Investigation  on  Uranium  from 


the  Antidumping 


Kazakhstan,  57  FR  49222  (October  30, 
1992)  ("Suspension  Agreement").  The 
basis  for  the  Suspension  Agreement  was 
an  agreement  by  Kazakhstan  to  restrict 
exports  of  uranium  to  the  United  States. 
On  February  7, 1995,  the  Department 
and  Kazakhstan  signed  an  amendment 
to  the  Suspension  Agreement  to  permit 
entry  of  highly  enriched  uranium 
("HEU")  within  the  terms  of  the 
Suspension  Agreement.  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  from 
Kazakhstan,  60  FR  13699  (March  14. 
1995).  On  March  27, 1995,  the 
Department  and  Kazakhstan  signed  an 
amendment  to  the  Suspension 
Agreement  to  modify  the  original  price- 
tied  quota  mechanism  by  lowering  the 
threshold  price  from  $13.00  to  $12.00, 
and  re-defined  Kazakhstan-origin 
uranium  to  include  uranium  mined  in 
Kazakhstan  and  enriched  in  a  third 
country.  Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakhstan.  60  FR  25692  (May  12, 
1995).  On  September  29, 1998,  the 
Department  and  Kazakhstan  signed  an 
amendment  to  the  Suspension 
Agreement  permitting  entry  of  certain 
shipments  of  uranium  from  Kazakhstan 
into  the  United  States  puj^uant  to 
ongoing  consultations.  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  from 
Kazakhstan,  63  FR  67858  (December  9, 
1998). 

On  October  21. 1998,  USEC  Inc.  and 
its  subsidiary.  United  States  Enrichment 
Corporation  (hereinafter  collectively 
referred  to  as  "USEC"),  requested  that 
the  Department  conduct  a  hearing 
related  to  the  issues  raised  in  the 
administration  of  the  Suspension 
Agreement  for  the  period  October  1, 
1997  to  September  29,  1998.  On  October 
27.  1998  and  October  29.  1998.  the  Ad 
Hoc  Committee  of  Domestic  Uranium 
Producers,  and  the  Oil  Chemical  and 
Atomic  Workers  International  Union. 
AFL-CIO  (hereinafter  collectively 
referred  to  as  "Petitioners"),  joined  in 
USEC's  request  for  a  hearing.  On 
October  30, 1998,  Kazakhstan  expressed 
its  interest  in  participating  in  the 
hearing.  On  October  30. 1998.  the  Ad 
Hoc  Committee  of  Domestic  Uranium 
Producers  requested  an  administrative 
review  of  the  Suspension  Agreement  for 
the  period  October  1, 1997  to  September 
30, 1998,  pursuant  to  the  Department's 
notice  of  opportunity  to  request  an 
administrative  review.  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review.  63 
FR  54440  (October  9,  1998). 

On  November  10, 1998.  the 
Department  received  notice  fi-om 


Kazakhstan  of  its  intent  to  terminate  the 
Suspension  Agreement.  Section  XII  of 
the  Suspension  Agreement  provides  that 
Kazakhstan  may  terminate  the 
Suspension  Agreement  at  any  time  upon 
notice  to  the  Department;  termination 
would  be  effective  60  days  after  such 
notice.  On  December  23. 1998,  the 
Etepartment  initiated  an  administrative 
review  of  the  Suspension  Agreement  for 
the  period  October  1. 1997  to  September 
30.  1998.  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  63  FR  71091  (December  23. 
1998).  As  the  60  day  period  provided  for 
in  the  Suspension  Agreement  has 
passed,  the  Department  is  terminating 
the  Suspension  Agreement  and 
resuming  the  original  Investigation 
effective  January  11, 1999.  Moreover,  as 
a  result  of  resumption  of  the 
Investigation,  the  Department  is  also 
terminating  the  administrative  review  of 
the  Suspension  Agreement. 

Scope  of  the  Investigation 

The  merchandise  covered  constitutes 
one  class  or  kind  of  merchandise.  HEU 
is  included  in  the  scope  of  the 
investigation.  The  merchandise  covered 
includes  natural  uranium  in  the  form  of 
uranium  ores  and  concentrates;  natural 
uranium  metal  and  natural  uraniiun 
compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  natural 
lu-anium  or  natural  uraniimi 
compounds;  uranium  enriched  in  U^^s 
and  its  compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products, 
and  mixtures  containing  uranium 
enriched  in  U^^s  or  compounds  or 
luaniiun  enriched  in  U^^^.  The  uraniiun 
subject  to  these  investigations  is 
provided  for  under  subheadings 
2612.10.00.00.  2844.10.10.00. 
2844.10.20.10.  2844.10.20.25. 
2844.10.20.55.  2844.10.50.00. 
2844.20.00.10.  2844.20.00.20. 
2844.20.00.30.  and  2844.20.00.50.  of  the 
Harmonized  Tariff  Schedule  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
June  1  through  November  30.  1991. 

Resumption  of  Investigation 

Because  Kazakhstan  terminated  the 
Suspension  Agreement,  there  no  longer 
exists  a  Suspension  Agreement  under 
section  734(1)  of  the  Act  which 
"prevent(s)  the  suppression  or 
undercutting  of  price  levels  of  domestic 
products  by  imports  of  the  merchandise 
under  investigation."  Therefore,  in 
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accordance  with  section  734(1)(2)  of  the 
Act,  the  Department  must  resort  to 
section  734(i)(l)(B),  which  directs  us  to 
resume  the  Investigation  as  if  our 
prehminary  determination  had  been 
issued  on  January  11, 1999.  In 
accordance  with  section  735(a)  of  the 
Act,  the  Department  will  issue  a  final 
determination  within  75  days  of  January 
11, 1999,  unless  Kazakhstan  requests  an 
extension  of  time  under  19  CFR 
353.20(b). 

Since  Kazakhstan  may  not  have  had  a 
full  opportunity  to  respond  to  the 
original  antidimiping  duty 
questionnaire,  in  ma^ng  its  final 
determination  in  the  Investigation,  the 
Department  shall  issue  a  supplemental 
questionnaire  for  the  original  POI. 

International  Trade  Commission 

In  accordance  with  section  733(f)  of 
the  Act,  the  Department  has  notified  the 
International  Trade  Commission  ("ITC") 
of  the  termination  of  the  Suspension 
Agreement  and  resumption  of  the 
Investigation.  If  the  Department's  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  the  United  States 
lu-anium  industry.  The  ITC  shall  make 
this  determination  before  the  latter  of: 
(1)  120  days  after  the  effective  date  of 
this  notice:  or,  (2)  45  days  after 
publication  of  the  Department's  final 
determination. 

Termination  of  Administrative  Review 

On  October  30, 1998,  the  Ad  Hoc 
Committee  of  Domestic  Uranium 
Producers,  one  of  the  Petitioners, 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
Suspension  Agreement  for  the  period 
October  1,  1997  to  September  30,  1998. 
On  December  23, 1998,  the  Department 
initiated  an  administrative  review  of  the 
Suspension  Agreement  for  the  requested 
period.  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  63  FR  71091  (December  23, 
1998).  Because  the  imderlying 
Suspension  Agreement  is  terminated, 
the  administrative  review  is  being 
terminated  as  well. 

Denial  of  Request  for  Hearing 

On  October  21, 1998,  USEC,  an 
interested  party  to  the  proceeding, 
requested  that  the  Department  conduct 
a  hearing  related  to  the  issues  raised  in 
the  administration  of  the  Suspension 
Agreement  for  the  period  October  1, 
1997  to  September  29,  1998.  USEC  was 
joined  in  its  request  by  Petitioners. 
Kazakhstan  also  expressed  its  interest  in 
participating  if  a  hearing  was  held  on 
said  issues.  Because  the  underlying 


Suspension  Agreement  is  terminated, 
the  Department  will  not  hold  the 
requested  hearing. 

Verification 

As  provided  for  in  section  776(b)  of 
the  Act,  the  Department  will  verify  all 
the  non-BIA  (best  information  available) 
material  used  in  reaching  its  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  §  734{i)(l)(A)  of 
the  Act,  the  Department  is  not  aware  of 
any  sale  within  the  last  90  days  that  was 
in  violation  of  the  Suspension 
Agreement  or  did  not  meet  the 
requirements  of  the  Suspension 
Agreement.  Therefore,  the  Department 
is  instructing  the  United  States  Customs 
Service  ("U.S.  Customs")  to  suspend 
liquidation  of  all  unliquidated  entries  of 
uranium,  as  defined  in  the  Scope  of  the 
Investigation  section  of  this  notice,  that 
are  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  effective  date  of  the  termination  of 
the  Suspension  Agreement,  which  is 
January  11, 1999.  U.S.  Customs  shall 
require  a  cash  deposit  or  bond  equal  to 
115.82  percent  ad  valorem  (the  original 
preliminary  determination  duty  rate), 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
subject  merchandise  exceeds  the  United 
States  pricrf,  for  all  manufacturers, 
producers,  and  exporters  of  uranium 
from  Kazakhstan.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

APO  Access 

Any  party  wishing  to  access  business 
proprietary  information  in  the  resumed 
.Investigation  must  apply  for  APO 
access,  regardless  of  whether  such  APO 
access  was  previously  granted  in  the 
original  Investigation  or  Suspension 
Agreement. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
the  Department  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  determination  on  March 
12, 1999,  at  10  a.m.  at  the  United  States 
Department  ot  Commerce,  14th  Street 
and  Constitution  Avenue,  N.VV., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
such  a  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  United  States 
Department  of  Commerce,  Room  1870, 
14Ui  Street  and  Constitution  Avenue, 
NW,  Washington,  EX:  20230.  Parties 
should  confirm  by  telephone  the  time. 


date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
1,  1999.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the 
rebuttal  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
8, 1999.  An  interested  party  may  make 
an  affirmative  presentation  only  on 
arguments  raised  in  that  parly's  case  or 
rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
§  353.38  of  the  Department's  regulations 
and  will  be  considered  if  received 
within  the  time  limits  specified  above. 

This  determination  is  issued  and 
published  in  accordance  with  section 
733(f)  of  the  Act  (19  U.S.C.  1673b(f)) 
and  19  CFR  353.15. 

Dated:  January  11. 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  Import  Administration. 
|FR  Doc.  9»-1117  Filed  1-15-99;  8.45  am) 

BILUNG  CODE  3S10-0&-P 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

[C-50S-605] 

Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  and 
Partial  Recission  of  Countervailing  Duty 
Administrative  Review. 

SUMMARY:  On  September  9. 1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  its  preliminary 
results  of  administrative  review  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  (IP A)  from  Israel  for  the 
period  January  1,  1996  through 
December  31.  1996  (63  FR  48193).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  and  for  all  non-reviewed 
companies,  please  see  the  Final  Results 
of  Review  section  of  this  notice.  We  will 
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instruct  the  U.S.  Customs  Service  to 
assess  countarvailing  duties  as  detailed 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  January  19.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  Greynolds, 
Office  of  CVp/AD  Enforcement  VI, 
Import  Admi^stration,  International 
Trade  Admirtistration.  U.S.  Department 
of  Commerce^  14th  Street  and 
Constitution  Avenue.  NW.  Washington, 
D.C.  20230;  telephone:  (202)  482-3692 
or  (202)  482-^5071 ,  respectively. 
SUPPLEMENTAf^Y  INFORMATION: 

Background  j 

Pursuant  t(i  19  CFR  351.213(b),  this 
review  cover$  only  those  producers  or 
exporters  of  t^e  subject  merchandise  for 
which  a  revi^  was  specifically 
requested.  Accordingly,  this  review 
covers  Rotem-Amfert  Negev  Ltd. 
(Rotem).  Hai^  Chemicals  Ltd.  (Haifa) 
did  not  export  the  subject  merchandise 
during  the  period  of  review  (POR). 
Therefore,  in  laccordance  with  section 
351.213(d)(3l|of  the  Department  of 
Commerce's  Ithe  Department) 
regulations,  we  rescinded  the  review 
with  respect  to  Haifa.  The  review  also 
covers  nine  programs. 

Since  the  pfublication  of  the 
preliminary  rjesults  on  September  9, 
1998  (63  FR  48193),  the  following 
events  have  occurred.  We  invited 
interested  pa^es  to  comment  on  the 
preliminary  ijesults.  On  October  9, 1998, 
a  case  brief  Was  submitted  by  counsel 
for  FMC  Corporation  and  Albright  & 
Wilson  Ameiicas  Inc.  (petitioners).  On 
October  13, 1|998,  a  case  brief  was 
submitted  by i  the  Government  of  Israel 
(GOI)  and  Rotem,  producer/ exporter  of 
IPA  to  the  United  States  during  the 
review  perio4  (respondents).  Cta 
October  14, 1998,  rebuttal  briefs  were 
submitted  by  respondents  and 
petitioners.   I 

Applicable  Sfatute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1905  (the  Act).  The 
Department  i$  conducting  this 
administrativie  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351  (1998),  unless 
otherwise  indicated. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of:industrial  phosphoric  acid 
(IPA)  from  Istael.  Such  merchandise  is 


classifiable  under  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  of  the  scope  remains 
dispositive. 

Subsidies  Valuation  Information 

Period  of  Review 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
1996. 

Allocation  Period 

In  British  Steel  pic.  v.  United  States, 
879  F.Supp.  1254  (February  9,  1995) 
(British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  period 
methodology  for  non-recurring 
subsidies  that  the  Depeirtment  had 
employed  for  the  past  decade,  as  it  was 
articulated  in  the  General  Issues 
Appendix  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria,  58 
FR  37225  (July  9,  1993)  (GM).  In 
accordance  with  the  Court's  decision  on 
remand,  the  Department  determined 
that  the  most  reasonable  method  of 
deriving  the  allocation  period  for 
nonrecurring  subsidies  is  a  company- 
specific  average  useful  fife  (AUL).  This 
remand  determination  was  affirmed  by 
the  Covul  on  June  4.  1996.  British  Steel, 
929  F.Supp  426,  439  (CIT  1996). 
Accordingly,  the  Department  has 
applied  this  method  to  those  non- 
recurring subsidies  that  have  not  yet 
been  countervailed. 

Rotem  submitted  an  AUL  calculation 
based  on  depreciation  expenses  and 
asset  values  of  productive  assets 
reported  in  its  financial  statements. 
Rotem's  AUL  was  derived  by  adding  the 
sum  of  average  gross  book  value  of 
depreciable  fixed  assets  for  ten  years 
and  dividing  these  assets  by  the  total 
depreciation  charges  for  the  related 
periods.  We  found  this  calculation  to  be 
reasonable  and  consistent  with  our 
company-specific  AUL  objective. 
Rotem's  calculation  resulted  in  an 
average  useful  life  of  23  years,  which  we 
have  used  as  the  allocation  period  for 
non-recurring  subsidies  received  during 
tiie  POR. 

For  non-recurring  subsidies  received 
prior  to  the  POR  and  already 
countervailed  based  on  an  allocation 
period  established  in  an  earUer  segment 
of  the  proceeding,  it  is  not  reasonable  or 
practicable  to  reallocate  those  subsidies 
over  a  different  period  of  time.  Since  the 
coimtervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 


period  and  resulted  in  a  certain  benefit 
stream,  redefining  the  allocation  period 
in  later  segments  of  the  proceeding 
would  entail  taking  the  original  grant 
amount  and  creating  an  entirely  new 
benefit  stream  for  that  grant.  Such  a 
practice  may  lead  to  an  increase  or 
decrease  in  the  total  amount 
countervailed  emd,  thus,  would  result  in 
the  possibility  of  over-or  imder- 
countervailing  the  actual  benefit. 
Therefore,  for  purposes  of  these  final 
results,  the  Department  is  using  the 
original  allocation  period  assigned  to 
each  non-recurring  subsidy  received 
prior  to  the  POR.  See,  e.g..  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  62  FR  16549 
(April  7, 1997).  For  further  discussion, 
see  the  Department's  position  on 
Comment  3  [Allocation  of  Grants  Over 
AUL),  helow. 

Privatization 

The  Department  has  previously 
determined  that  the  partial 
privatizations  of  Israel  Chemicals 
Limited  (ICL),  Rotem's  parent  company, 
represents  a  partial  privatization  of 
Rotem.  Further,  the  Department  found 
that  a  portion  of  the  price  paid  by  a 
private  party  for  all  or  part  of  a 
government-owned  company  represents 
partial  repayment  of  prior  subsidies.  See 
GIA,  58  FR  at  37262,  and  Fjna7  Results 
of  Countervailing  Duty  Administrative 
Review;  Industrial  Phosphoric  Acid 
from  Israel.  63  FR  13627  (March  20. 
1998)  (1995  F/naT). 

In  prior  reviews,  to  calculate  the 
portion  of  the  purchase  price 
representing  repayment  of  prior 
subsidies  through  partial  privatizations 
in  1992, 1993  and  1995,  the  Department 
converted  the  net  worth  figures  for 
Rotem  from  new  Israeli  shekels  (NIS)  to 
U.S.  dollars,  based  on  exchange  rate 
information  on  the  record.  In  this 
review,  Rotem  submitted  U.S.  dollar 
denominated  audited  financial 
statements  for  1983  through  1989.  The 
notes  to  the  financial  statements 
indicate  that  the  company  maintains  its 
accounts  in  NIS  and  in  U.S.  dollars. 
Amoimts  originating  from  transactions 
denominated  in,  or  linked  to,  the  dollar 
are  stated  at  their  original  amounts. 
Amounts  not  originating  from  such 
transactions  are  determined  on  the  basis 
of  the  exchange  rate  prevailing  at  the 
time  of  the  transaction.  As  a  result,  we 
have  recalculated  the  portion  of  the 
purchase  price  paid  for  ICL's  shares  that 
is  attributable  to  repayment  of  prior 
subsidies  using  the  U.S.  dollar 
denominated  net  worth  figiu«s  provided 
in  Rotem's  financial  statements. 
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Analysis  of  Programs 

Based  upon  the  responses  to  our 
questionnaires  and  written  comments 
from  the  interested  parties,  we 
determine  the  following: 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Encouragement  of  Capital 
Investments  Law  (ECIL).  In  the 
preliminary  results,  we  foimd  that  this 
program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
CXu-  review  of  the  record  emd  our 
analysis  of  the  comments  submitted  by 
the  interested  parties,  summarized 
below,  has  not  led  us  to  modify  our 
fmdings  from  the  preliminary  results  for 
this  program.  Accordingly,  the  net 
subsidy  for  this  program  remains 
unchanged  from  the  preUminary  resuUs 
and  is  as  follows: 


Manufacturer/explorer 

Rate 
(percent) 

Rotctm  Amf^rt  Neoev  

5.58 

2.  Encouragement  of  Industrial 
Research  and  Development  Grants 
(EIRD).  In  the  preliminary  results,  we 
found  that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
modify  our  calculations  for  this  program 
from  the  preliminary  results. 
Accordingly,  the  net  subsidy  for  this 
program  remains  unchanged  from  the 
preliminary  results  and  is  as  follows: 


Manufacturer/explorer 

Rate 
(percent) 

Rntnm  Amfert  Neaev  

0.02 

Mianufacturer/exptorer 

Rate 
(percent) 

RntAm  Amfert  Neaev  

0.11 

B.  New  Programs  Determined  to  Confer 
Subsidies 

1.  Environmental  Grant  Program.  In 
the  preliminary  results,  we  found  that 
this  program  conferred  coimtervailable 
subsidies  on  the  subject  merchandise. 
Our  review  of  the  record  and  oiu 
analysis  of  the  comments  submitted  by 
the  interested  parties,  summarized 
below,  has  not  led  us  to  modify  ovu- 
calculations  for  this  program  from  the 
preliminary  results.  Accordingly,  the 
net  subsidy  for  this  program  remains 
unchanged  from  the  preliminary  results 
and  is  as  follows: 


2.  Infrastructure  Grant  Program.  In 
the  preUminary  results,  we  found  that 
this  program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  fit)m  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  any  findings  or 
calculations.  Accordingly,  the  net 
subsidy  for  this  program  remains 
unchanged  from  the  preliminary  results 
and  is  as  follows: 


Manufacturer/explorer 


Rotem  Amfert  Negev 


Rate 
(percent) 


0.18 


//.  Programs  Found  to  be  Not  Used 

In  the  preliminary  resuhs.  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  imder  the 
following  programs: 

1.  Reduced  Tax  Rates  under  ECIL 

2.  ECIL  Section  24  Loans 

3.  Dividends  and  Interest  Tax  Benefits 
imder  Section  46  of  the  ECIL 

4.  ECIL  Preferential  Accelerated 
Depreciation 

5.  Exchange  Rate  Risk  Insurance 
Scheme 

6.  Labor  Training  Grants 

7.  Long-Term  Industrial  Development 
Loans 
We  did  not  receive  any  comments  on 

these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  findings  from 
the  preliminary  results. 

Analysis  of  Comments 

Comment  1 :  Denominator  for  ECIL 
Grants 

Rotem  argues  that  the  Department 
incorrectly  calculated  the  denominator 
for  "grants  allocable  to  all  sales  other 
than  direct  sales  of  phosphate  rock." 
because  the  sales  figure  from  the 
"others"  category,  as  reported  in 
respondents  December  15. 1997, 
questionnaire  response,  was  excluded. 

Petitioners  counter  that  because  the 
product  listing  provided  by  respondents 
did  not  provide  a  breakdown  of 
products  in  the  "others"  category,  the 
Department  could  not  assume  that  these 
other  products  benefitted  from  ECIL 
grants,  and  therefore,  was  correct  to 
exclude  these  sales  from  its  subsidy 
calculations. 


Department's  Position 

We  attribute  ECIL  grants  to  a 
particular  facility  to  the  sales  of  the 
products  produced  by  that  facility  plus 
sales  of  all  products  into  which  that 
product  may  be  incorporated.  To  do  so, 
it  is  necessary  that  all  products  to  which 
the  grants  are  being  attributed  are 
identified.  Respondents  did  not  indicate 
what  products  are  included  in  the 
"others"  category  or  any  indication  that 
the  ECIL  grants  should  appropriately  be 
attributed  to  those  "other"  sales. 
Therefore,  it  would  have  been  improper 
to  attribute  ECIL  grants  to  those 
unidentified  products. 

Comment  2:  IPA  as  an  Input  to 
Fertilizers 

Petitioners  argue  that  the  Department 
expanded  the  attribution  of  certain  ECIL 
grants  to  include  sales  of  fertilizers, 
based  on  respondents'  claim, 
unsupported  by  documentation,  that 
IPA  may  be  and  has  been  an  input  into 
fertilizers  other  than  MKP.  In  this 
regard,  petitioners  cite  to  the 
Department's  1995  verification  report, 
which  does  not  indicate  that  IPA  was 
found  to  be  an  input  to  any  fertilizer 
product  other  than  MKP.  Thus, 
petitioners  assert  that  the  Department 
erroneously  included  sales  of  all 
fertilizers  in  its  denominator.  Petitioners 
further  argue  that  unless  Rotem 
demonstrates  that  IPA  is  an  input  to  a 
specific  fertilizer  product,  the 
Department  should  not  include  that 
fertilizer  product  in  the  attribution 
denominator. 

Respondents  agree  with  petitioners 
that  only  those  products  that  use  IPA  as 
an  input  should  be  included  in  the 
attribution  denominator.  However, 
respondents  argue  that  the  Department 
has  rejected  this  approach  and  includes 
a  product  in  its  attribution  calculation  if 
the  product  can  be  used  as  an  input  into 
IPA.  irrespective  of  whether  it  has 
actually  been  used.  Further, 
respondents  argue  that  if  petitioners 
want  the  Department  to  include  only 
products  actually  receiving  IPA  inputs 
in  a  given  review  in  the  attribution 
calculation,  then  the  Department  must 
also  exclude  those  products  that  are  not 
used  in  a  given  review. 

Department's  Position 

In  the  1995  administrative  review  of 
this  case,  we  attributed  ECIL  grants  tied 
to  a  particular  unit  to  the  sales  of  the 
product  produced  by  that  unit  plus  the 
sales  of  all  products  into  which  that 
product  may  be  incorporated. 
Accordingly,  in  that  review,  we 
attributed  ECIL  grants  to  the  IPA  faciUty 
to  sales  of  IPA  and  ailes  of  MKP,  a 
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downstream  fertilizer.  In  this 
administrative  review,  respondents  have 
stated  that  EPA  can  also  "be  and  has 
been  used  by  Kotem  as  an  input  into 
other  fertilizers,"  that  is  other  than 
MKP.  Therefore,  consistent  with  our 
approach  in  tl^e  1995  proceeding,  we 
included  the  $ales  of  fertihzers  in  the 
denominator  lor  ECIL  grants  to  the  IPA 
facihty.  I 

Petitioners'  argument  that  the 
Department  mjust  "limit  attribution  to 
specific  prodiicts  that  actually  are 
inputs"  is  incorrect.  In  fact,  if  this  were 
the  case,  the  Department  would  not 
have  altered  it^  original  attribution 
approach  folldwed  through  the  1993 
administrative!  review,  a  change 
supported  by  petitioners.  In  the  1995 
review,  we  stated  that  the  attribution  of 
ECIL  grants  to  Ithe  sales  of  the  units  that 
received  the  giants  and  sales  of  all 
downstream  products  is  "consistent 
with  the  Department's  attribution 
principles  concerning  subsidies  to 
inputs  where  the  same  corporate  entity 
produces  the  inputs  and  the  subject 
merchandise,  is  well  as  other 
downstream  products."  63  FR  at  13629. 
Of  further  notg  is  that  this  approach  has 
been  codified  in  the  Department's  final 
countervailingjduty  regulations  at  19 
CFR  §  351.525rbj(5)(ii).  Therefore,  for 
these  final  results,  in  calculating  the 
benefit  from  ECIIL  grants  to  Rotem's  IPA 
facility,  we  hai^e  included  the  sales  of 
fertilizers  in  the  denominator. 

Comment  3:  Ai  location  of  Grants  Over 
AUL 

Respondents  agree  that  the 
Department  usi  sd  the  appropriate  AUL 
during  the  POF  ,  but  disagree  with  the 
Department's  application  of  the 
company-specific  AUL  only  to  grants 
that  were  not  previously  allocated  over 
ten  years.  Theji  state  that  for  the  initial 
determination  n  1987  and  all 
subsequent  rev  ews,  the  Department 
used  a  ten-year  AUL,  which  does  not 
reflect  the  com  jany's  actual  situation. 
According  to  n  spondents,  the 
Department's  failure  to  apply  the  actual 
AUL  to  all  grants  is  contrary  to  the 
Court  of  Intern!  itional  Trade's  ruling  in 
British  Steel,  ht  cause  the  Court 
invalidated  the  use  of  the  Internal 
Revenue  Service  (IRS)  tables  and 
instructed  the  Department  to  use  "a 
method  of  allocating  the  benefits  on 
non-recurring  subsidies  that  reasonably 
reflect  the  commercial  and  competitive 
advantages  enjoyed  by  the  firms 
receiving"  the  ^bsidies.  Respondents 
note  that  the  Department  chose  the 
company-specific  AUL  to  allocate  non- 
recurring subsiijies  and  the  Court  has 
endorsed  it.  Therefore,  they  argue  that 
the  Departmentfs  allocation  of  some  of 


Rotem's  grants  according  to  the 
company's  actual  AUL,  while  allocating 
others  according  to  an  invalidated  IRS 
proxy,  which  has  no  relevance  to 
Rotem's  actual  situation,  is  clearly 
contrary  to  British  Steel,  and  overstates 
the  non-recurring  subsidies. 

Respondents  also  argue  that  the 
Department's  rationale  for  not  changing 
its  AUL  methodology  is  flawed. 
Respondents  claim  that  reallocation  is  a 
very  simple  exercise,  which  can  be 
accomplished  by  the  Department  taking 
the  remaining  balance  during  the  POR 
and  allocating  that  amoimt  over  the 
nimiber  of  years  left  in  the  23-year  AUL 
benefit  stream  that  begins  in  the  year  the 
grant  was  received.  Respondents  also 
argue  that  this  approach  takes  into 
account  the  fact  that  coimtervailable 
subsidies  have  been  fully  paid  for  in  all 
prior  years  up  to  the  POR,  and  such  an 
approach  would  not  result  in  over-  or 
under-countervailing  the  actual  benefit 
since  the  entire  actual  benefit  will  be 
fully  countervailed  over  the  23-year 
period. 

Petitioners  counter  that  while  the 
Court  in  British  Steel  instructed  the 
Department  to  use  an  allocation  method 
that  reasonably  reflects  the  commercial 
and  competitive  advantages  created  by  a 
subsidy,  it  does  not  require  the 
Department  to  use  the  AUL  method. 
Petitioners  also  counter  that  the 
Department  chose  not  to  recalculate  the 
AUL  because  such  a  change  could  result 
in  an  allocation  that  distorts  the 
allocation  of  the  actual  benefits  Rotem 
received  fi-om  the  non-recurring 
subsidies,  and  this  decision  is  fair  and 
in  keeping  with  the  mandate  of  British 
Steel. 

Department's  Position 

The  arguments  presented  by 
respondents  are  for  the  most  part 
identical  to  those  made  in  the  1995 
administrative  review  of  this  case.  The 
Department  fully  addressed  those 
arguments  in  that  review  {see  63  FR  at 
13632),  and  nothing  argued  by 
respondents  in  this  review  would  lead 
us  to  change  our  prior  determination 
with  respect  to  this  issue.  It  is  our 
continued  view  that  not  disturbing 
allocation  periods  established  in  prior 
proceedings  is  reasonable  and  is  not  in 
conflict  with  the  CIT's  decision  in 
British  Steel,  which  does  not  require  the 
Department  to  allocate  non-recurring 
subsidies  over  a  company's  AUL. 

However,  we  would  like  to  further 
address  additional  implications  of  the 
approach  advocated  by  respondents 
which  would  pose  significant  additional 
burdens  on  the  Department.  First,  it  is 
the  Department's  practice  to  calculate  a 
benefit  for  all  countervailable  subsidies 


that  are  allocable  through  the  POR.  In 
the  original  investigation  of  this  case, 
the  Department  determined,  based  on 
the  IRS  tables,  that  the  appropriate 
allocation  period  is  ten  years.  The 
period  of  investigation  was  1987. 
Accordingly,  the  Department 
countervailed  all  non-recurring 
subsidies  still  benefitting  the  company 
in  1987,  i.e.,  subsidies  received  by 
Rotem  from  1978  through  1987.  While 
we  determined  in  the  1995  review  that 
Rotem's  company-specific  AUL  was  24 
years,  we  did  not  countervail  non- 
recurring subsidies  received  by  Rotem 
for  the  entire  24  year  period.  Rather, 
because  the  ten  year  allocation  period 
had  been  previously  established,  we  did 
not  disturb  the  allocation  period  for 
those  prior  subsidies  and  also  did  not 
reach  back  to  coimtervail  non-recurring 
subsidies  not  previously  examined. 
Thus,  we  applied  the  company-specific 
AUL  only  to  those  new  subsidies 
received  during  1995.  However,  were 
the  Department  to  reallocate  previously 
allocated  subsidies,  it  would  also  be 
appropriate,  at  that  time,  to  investigate 
all  subsidies  received  by  the  company 
during  the  entire  company-specific 
allocation  period,  including  those  not 
previously  examined  by  the 
Department.  This  approach  would  be 
consistent  with  respondents'  argimient 
that  the  company-specific  AUL  is 
representative  of  Rotem's  actual 
experience. 

Respondents  have  also  stated  that 
since  the  Department  has  found  that  the 
23  years  company-specific  period  is  the 
appropriate  period,  the  ten-year  period 
is  invalidated,  and  both  periods  cannot 
at  the  same  time  be  representative  of 
Rotem's  actual  experience.  If  this  were 
the  case,  then  the  24  year  period 
calculated  by  the  Department  in  the 
1995  review  is  also  invalidated. 
Respondents  have  not  contended, 
however,  that  the  Department  should 
now  also  recalculate  the  benefit  stream 
for  the  1995  non-recurring  subsidies.  It 
becomes  clear,  therefore,  that 
respondents'  proposed  approach  would 
require  the  Department  to  reallocate  a 
company's  subsidies  each  time  the 
company-specific  AUL  has  changed. 
This  may  occur,  as  is  the  case  here,  from 
one  administrative  review  to  the  next. 
While  such  an  approach  may  not  seem 
to  be  overly  burdensome  in  one  case,  in 
the  context  of  all  countervailing  duty 
cases  that  burden  is  clearly  significant. 

As  noted  above,  respondents  have  not 
provided  any  new  information  that 
would  warrant  a  reconsideration  of  the 
Department's  AUL  methodology.  For 
this  reason,  and  for  the  additional 
concerns  outlined  above,  we  have  not 
altered  the  allocation  period  for 
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previously  allocated  non-recurring 
subsidies,  including  those  that  were 
allocated  using  a  company-specific 
AUL. 

Comment  4:  Rotem's  AUL  Calculation 

Petitioners  state  that  the  Department, 
consistent  with  its  normal  practice,  has 
accepted  Rotem's  audited  financial 
statements  at  face  value.  However,  they 
argue  that  there  is  no  consistency 
between  Rotem's  AUL  calculated  for 
countervaiUng  duty  pvuposes  and  the 
actual  useful  life  of  assets  as  reflected  in 
the  firm's  depreciation  schedule  used  in 
its  financial  statements.  Therefore, 
according  to  petitioners,  the  Department 
should  either  reject  Rotem's  AUL  for 
inconsistency  with  its  audited  financial 
statements  or  make  the  appropriate 
adjustment  in  the  gamma  ratio,  which  is 
itself  a  function  of  a  company's  total 
assets,  that  would  subsequently  reduce 
the  past  subsidies  previously  calculated 
as  having  been  extinguished  by  partial 
privatizations.  Petitioners  argue  that  if 
the  Department  continues  to  use  the 
AUL  as  calculated  by  Rotem,  then  the 
productive  assets  that  Rotem  excluded 
from  its  AUL  calculation  [i.e.,  furniture, 
vehicles  and  ofiice  equipment)  should 
be  included,  and  assets  that  eue  no 
longer  in  service  should  be  excluded. 

Respondents  coxmter  that  there  is  no 
conflict  between  the  calculated  AUL 
and  Rotem's  depreciation  schedules. 
The  AUL  was  calculated  in  conformity 
with  the  Department's  instructions  and 
was  taken  directly  from  Rotem's  audited 
financial  statements.  Respondents 
further  argue  that  the  length  of  Rotem's 
AUL  stems  from  the  merger  between 
Rotem  and  Negev  Phosphates  Ltd.,  the 
latter  of  which  had  a  longer  AUL 
therefore  increasing  the  overall  AUL  of 
the  newly  formed  company,  Rotem 
Amfert  Negev  Ltd.  Respondents  state 
that  petitioners,  in  fact,  recognize  that 
the  AUL  is  correct  because  they  argue 
that  if  the  Department  accepts  the  AUL, 
then  the  gamma  ratio  must  be  adjusted 
to  increase  Rotem's  net  worth. 
According  to  respondents,  there  is  no 
basis  for  making  such  an  adjustment 
because  the  gamma  denominator,  which 
represents  the  net  worth  of  the 
company,  is  taken  directly  from  the 
audited  annual  reports  and  that  figure 
was  relied  upon  by  the  purchasers  of 
ICL  when  the  privatizations  took  place. 

Respondents  also  counter  that  tne 
assets  that  petitioners  argue  should  be 
included  in  the  AUL  calculation  are  not 
productive  assets.  Moreover,  the  grants 
at  issue  are  not  given  for  such  assets; 
they  are  given  only  for  production 
facilities.  Therefore,  it  was  correct  not  to 
include  these  assets  in  the  AUL 
calculation. 


Department's  Position 

We  disagree  with  petitioners' 
contention  that  the  Department  should 
reject  Rotem's  AUL  information  because 
it  is  inconsistent  with  the  company's 
audited  financial  statements.  Rotem 
compUed  with  the  Department's  request 
and  submitted  information  from  its 
audited  financial  statements  for  use  in 
the  Department's  company-specific  AUL 
calculations.  In  the  same  submission, 
Rotem  noted  that  the  surge  in  asset 
values  between  1990  and  1991  was  due 
to  the  merger  of  Rotem  and  Negev 
Phosphate  Ltd.  We  note  that  the 
verification  reports  from  the  previous 
proceeding,  which  were  submitted  on 
the  record  of  the  cxirrent  review,  discuss 
the  issue  of  the  Rotem/Negev  merger 
and  its  effect  on  the  newly  formed 
company's  AUL  components.  The 
information  discussed  in  these  reports  is 
consistent  with  the  information  that 
Rotem  submitted  during  the  current 
review.  Therefore,  because  respondent 
submitted  its  AUL  information  in  the 
manner  that  the  Department  requested 
and  because  Rotem  sufficiently 
explained  the  changes  that  occurred  in 
its  depreciable  productive  assets  and 
regular  depreciation  expenses  during 
the  ten-year  period  examined  by  the 
Department,  we  find  no  reason  to 
change  the  calculation  of  Rotem's  AUL 
for  the  final  results.  For  the  same 
reasons,  we  also  reject  petitioners' 
contention  that  the  Department  should 
adjust  Rotem's  gamma  ratio  in  order  to 
account  for  the  alleged  inconsistencies 
between  the  company's  AUL 
calculations  and  its  audited  financial 
statements. 

In  addition,  we  reject  petitioners' 
contention  that  the  Department  should 
"satisfy  itself  that  all  of  Rotem's 
reported  productive  assets  are  actually 
in  service.  The  Department's 
questionnaire  specifically  asks  that 
companies  exclude  any  fully 
depreciated  productive  assets  which  are 
no  longer  in  use.  We  also  note  that 
Rotem's  financial  statements  are  audited 
and  that  the  Department  conducted  a 
verification  of  Rotem's  questionnaire 
responses  during  the  1995 
administrative  period  of  review.  Given 
that  Rotem's  financial  statements  are 
audited  and  inspected  annually  and  that 
they  have  been  verified  previously,  we 
find  no  reason  to  doubt  the  integrity  of 
the  company's  financial  statements. 

Petitioners'  contention  that  the 
Department  erroneously  omitted  some 
of  Rotem's  assets  (furniture,  office 
equipment,  etc.)  in  calculating  the 
company-specific  AUL  may  warrant 
further  consideration.  However,  we  do 
not  have  the  information  on  the  record 


for  these  assets  in  prior  years  to 
recalculate  the  AL^.  Therefore,  we  will 
review  this  issue  in  the  next 
administrative  review. 

Comment  5:  The  Privatization 
Calculation 

Respondents  argue  that  the  numerator 
of  the  "gamma"  calculation  does  not 
include  the  face  value  of  all  subsidies 
received  by  Rotem  over  the  years.  They 
claim  that  the  face  value  does  not 
include  subsidies  given  for  projects  12 
and  13,  which  were  fully  countervailed 
prior  to  this  review.  They  also  claim 
that  the  grants  to  project  8  were  not 
included;  presumably,  because  these 
grants  did  not  benefit  IPA.  Respondents 
argue  that  to  obtain  a  true  picture  of  the 
relationship  of  the  subsidies  to  the  net 
worth,  all  subsidies  must  be  included  in 
the  numerator,  regardless  of  whether  or 
not  they  benefit  the  subject 
merchandise. 

Respondents  also  argue  that  because 
Rotem's  net  worth,  the  denominator  of 
the  gamma  calculation,  is  an 
acciunulated  figure,  the  subsidies 
received,  the  numerator,  should  also  be 
calculated  based  on  an  accumulated 
figure.  According  to  respondents,  the 
Dej>artment's  position  in  the  1995  Final, 
that  the  value  of  subsidies  erodes  over 
time,  ignores  the  fact  that  the  net  worth 
also  erodes  over  time.  While  a  subsidy 
received  in  1986  does  not  have  the  same 
relative  value  as  a  subsidy  received  in 
1994,  it  still  has  some  value;  otherwise, 
they  argue  that  the  Department  would 
not  allocate  non-reciuring  subsidies 
over  time. 

Respondents  claim  that  the 
Department  rejected  the  Coopers  & 
Lybrand  analysis  in  the  1995  review 
because  the  Department  did  not 
understand  the  analysis.  They  argue  that 
the  Department's  current  gamma 
methodology  incorrectly  assumes  that 
the  grants  disappear  at  the  end  of  the 
year  because  the  gamma  numerator  does 
not  recognize  the  cumulative  effect  of 
the  subsidies.  Instead.  Rotem  received 
grants,  which  do  not  disappear  at  the 
end  of  the  year  of  receipt,  but  continue 
as  part  of  equity,  and  the  company's  net 
worth  is  a  direct  result  of  these  grants. 
In  addition,  they  argue  that  the 
Department's  privatization  calculation 
methodology  is  internally  inconsistent 
because  the  Department  does  not 
accumulate  the  subsidies  to  calculate 
the  gamma,  but  does  so  to  calculate  the 
percent  of  subsidies  repaid. 

Petitioners  counter  tnat  respondents 
have  attempted  to  rehabilitate  a 
fundamentally  flawed  argimient  that  the 
Department  previously  rejected. 
Therefore,  the  Department  should 
dismiss  respondents'  effort  to  reargue 
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matters  that  have  already  been  decided. 
Petitioners  also  counter  that 
respondents'  ailment  that  the 
Department  should  include  grants  to 
project  8  would  require  the  Department 
to  investigate  a^  subsidies,  whether  or 
not  countervaiUble.  in  order  to  make  an 
appropriate  privatization  calculation, 
which  is  absurd-  According  to 
petitioners,  respondents'  argument, 
regarding  proje<ts  12  and  13,  is  flawed 
because  these  grants  were  countervailed 
prior  to  the  cunient  review. 

Department's  Pi  isition 

Respondents'iargument  that  the 
Department  should  include  subsidies 
that  have  been  Jully  countervailed  and 
subsidies  that  db  not  benefit  the  subject 
merchandise  is  Without  merit.  As  a 
preliminary  ma^er.  the  Department 
does  not  detemiine  the  benefit  from 
subsidies  for  programs  that  are 
determined  not  p  benefit  the  subject 
merchandise.  Farther,  the  Department's 
methodology  determines  the  portion  of 
the  purchase  prjce  that  goes  towards  the 
repayment  of  th0  subsidies  which  were 
found  to  be  couitervailable.  That 
portion  of  the  purchase  price  is 
deducted  from  the  net  present  value  of 
the  remaining  benefit  stream  of  all  non- 
recurring subsiqies  that  are  being 
countervailed.  This  performs  the 
appropriate  calcjulation:  deducting  fi"om 
the  net  present  yalue  of  all 
countervailable  Subsidies  in  the  year  of 
privatization  the  portion  of  the  purchase 
price  representing  repayment  of  those 
countervailable  subsidies. 

We  also  reject  respondents'  argument 
that  because  Roljem's  net  worth,  the 
denominator  of  the  gamma  calculation, 
is  an  acciunulat9d  figure,  the  subsidies 
received,  the  nu|nerator,  should  also  be 
calculated  based  on  an  accumulated 
figiu«.  Because  ibe  grants  were  received 
at  different  time  periods  and  the  benefit 
streams  are  different,  we  cannot 
accumulate  the  grants  as  respondents 
have  suggested.  The  privatization 
methodology  attempts  to  estimate  that 
portion  of  the  purchase  price  that  is 
attributable  to  remaining  subsidies  from 
the  time  of  bestckval  until  the  date  of  the 
privatization  by  calculating  the  gamma. 
The  gamma  calculation  serves  as  a 
reasonable  historic  siurogate  for  the 
percentage  of  subsidies  that  constitute 
the  overall  value!  (ie.,  net  worth  of  the 
company)  at  a  given  point  in  time.  See, 
GIA.  58  FR  at  37^63,  and  1995  Final,  63 
FR  at  13635,  13eb6;  see  also  Inland 
Steel  Bar  Co.,  v.  United  Engineering 
Steels,  Ltd.,  155  f  .3d  1370,  1374-75 
(Fed.  Cir.  1998)  (the  Court  affirmed  the 
Department's  methodology  for 
determining  the  amount  of  a  subsidy 
that  is  repaid).  Ttius,  the  relative  value 


of  an  earlier  subsidy  is  not  "totally 
ignored"  in  the  Department's 
calculation,  as  argued  by  respondents. 
The  value  of  that  subsidy  is 
appropriately  being  compared  to  the  net 
worth  of  the  firm  in  the  year  that  it  was 
received.  This  comparison  thus  fully 
captures  the  weight  of  that  subsidy  in 
the  gamma  calculation. 

Respondents'  claim  that  the 
Department's  position  in  the  1995 
review,  that  the  "depreciation  of  assets 
offsets  any  of  the  erosion  of  subsidies," 
is  also  flawed.  We  do  not  dispute  that 
the  company's  net  worth  increased,  in 
part,  as  a  result  of  subsidies.  However, 
respondents'  comparison  of  the  value  of 
the  company's  accumulated  subsidies  in 
the  year  before  privatization  to  the 
company's  net  worth  in  that  year  is 
misplaced,  because  it  assumes  that  the 
company's  net  worth  increased  in  direct 
proportion  to  the  value  of  the  subsidies 
received  by  the  firm.  It  is  simply  not 
reasonable  to  assume  that  there  is  a 
direct  relationship  between  additional 
capital  infusion  by  the  government  and 
increases  in  the  equity  of  the  firm. 
Accordingly,  it  is  equally  unreasonable 
to  assume  that  the  accumulated  face 
value  of  all  of  Rotem's  subsidies 
received  in  each  year  can  be 
appropriately  compared  to  the 
company's  net  worth  in  the  year  prior 
to  privatization.  Such  a  comparison 
overstates  the  value  of  the  subsidies  in 
relationship  to  the  company's  net  worth 
because  it  assumes  that  a  company's  net 
worth  increases  in  direct  proportion  to 
the  value  of  the  subsidies  received  by 
that  firm.  However,  this  is  not  the  case, 
as  those  values  are  depreciating  from 
year  to  year. 

Comment  6:  Program  Denominator  for 
Grants  Allocable  to  IPA,  MKP,  and 
Fertilizers 

Respondents  argue  that  although  IPA 
is  an  input  into  downstream  products, 
such  as  phosphate  salts  and  food 
additives,  the  Department  did  not 
include  the  sales  values  of  these 
products  in  the  denominator  of  the 
countervailing  duty  calculations,  nor 
did  the  Department  provide  an 
explanation.  Respondents  claim  that 
although  the  Department's  preliminary 
results  state  that  the  ECIL  grants  were 
attributed  to  a  particular  facility  over 
the  sales  of  the  product  produced  by 
that  facility  plus  sales  of  all  products 
into  which  that  product  may  be 
incorporated,  this  statement  is  not 
entirely  correct.  They  argue  that  since 
the  products  produced  by  Rotem  were 
also  incorporated  into  the  phosphate 
salts  and  food  additives  produced  by 
Rotem's  subsidiary,  the  Department 


should  have  attributed  the  EOL  grants 
to  these  products  as  well. 

Respondents  also  argue  that  because 
Rotem  sells  IPA  as  an  end  product  and 
as  an  input  into  downstream  products 
that  are  produced  in  another  coimtry  by 
its  subsidiary,  these  sales  should  be 
included  in  the  denominator  of  the 
calculation  for  grants  that  are  allocable 
to  IPA,  MKP,  and  fertilizers.  In  support 
of  its  argument,  respondents  point  to  the 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  62  FR  8818,  8856 
(1997  Proposed  Rules),  which  states  that 
where  a  firm  has  "production  facilities 
in  two  or  more  coimtries,"  the 
Department  will  generally  attribute  the 
subsidy  to  products  produced  by  the 
firm  within  the  jurisdiction  of  the 
government  that  granted  the  subsidy. 

Petitioners  counter  that  respondents' 
argument  ignores  the  fact  that  IPA  is  the 
class  or  kind  of  merchandise,  and  while 
the  inputs  into  the  production  of  IPA 
may  be  relevant  for  subsidy  calculations 
purposes,  what  happens  to  IPA  after  it 
is  produced  is  irrelevant.  There  is  no 
precedent  or  support  for  the  Department 
to  go  beyond  a  finding  that  grants  have 
been  provided  for  the  production  of  IPA 
and  make  the  further  determination  that 
such  grants  also  benefitted  the 
subsequent  production  of  non-subject 
merchandise.  Petitioners  also  counter 
that  for  the  Department  to  apply 
respondents'  methodology  would  be 
adoption  of  the  so-called  competitive- 
benefits-conferred  interpretation  of  a 
countervailable  subsidy  which  has  been 
rejected  by  the  Department  and  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  the  privatization  context. 

Furtnermore,  petitioners  counter  that 
the  downstream  products  are  not 
produced  in  Israel.  The  Department's 
poUcy  in  circimistances  where  the  firm 
that  received  a  subsidy  has  production 
facilities  in  two  or  more  countries  is  to 
attribute  the  subsidy  to  products 
produced  by  the  firm  within  the 
jurisdiction  of  the  government  that 
granted  the  subsidy.  Since  the  ECIL 
grants  are  designed  to  promote 
economic  development  in  Israel,  it  is 
appropriate  to  countervail  the  benefits 
in  that  country.  Therefore,  petitioners 
argue  that  the  respondents'  arguments 
should  be  rejected. 

Department's  Position 

We  reject  respondents'  contention 
that  the  Department  should  add  to  the 
denominator  of  the  countervailing  duty 
calculations  for  grants  allocable  to  IPA, 
MKP,  and  fertilizer  the  sales  of 
downstream  products  produced  from 
IPA.  We  reject  respondents'  argument 
on  this  matter  on  the  basis  that  the 
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downstream  products  referred  to  by 
respondents  are  not  manufactured  in 
Israel.  Rather,  they  are  produced  by  a 
subsidiary  of  Rotem  in  Germany.  It  has 
been  the  Department's  position  that 
domestic  subsidies  benefit  domestic 
production.  This  practice  has  been  well- 
established  since  the  Certain  Steel 
investigations  and  has  been  upheld  by 
the  err.  See  GLA,  58  FR  at  37231;  see 
also  British  Steel  pic  v.  United  States, 
929  F.  Supp.  426,  453-55  (CIT  1996), 
appeal  pending  sub  nom.  Inland  Steel 
Industries,  Inc.  v.  United  States,  Nos. 
98-1230, 1259  (Fed.  Qr.). 

Comment  7:  The  Environmental  Grants 

Respondents  argue  that  the 
Department  incorrectly  focused  solely 
on  the  "general  availability"  issue 
v*rithout  first  addressing  whether  the 
subsidy  even  benefitted  IPA.  According 
to  respondents,  whether  the 
environmental  grants  are  specific  or 
general  is  irrelevant  because  they  are 
not  tied  to  IPA,  and,  hence  did  not 
benefit  IPA.  Respondents  claim  that  the 
grants  were  given  for  the  purpose  of 
reducing  dust  pollution  at  the  Ashdod 
port  and  because  IPA,  which  is  a  liquid 
and  does  not  produce  dust,  could  not 
have  benefitted  from  these  grants. 

Respondents  also  argue  that  it  is 
inappropriate  for  the  Department  to  use 
adverse  "facts  available"  when  a  party 
indicates  that  information  requested  is 
not  available,  and  in  such  an  instance, 
the  Department  must  use  other 
information  on  the  record.  Respondents 
claim  that  this  other  information  was 
provided  by  the  Ministry  of 
Environment,  which  clearly  indicates 
that  the  grants  are  available  to  all 
industries  regardless  of  the  region. 

Petitioners  counter  that  the 
environmental  grants  benefitted  the 
entire  company,  and  whether  IPA  itself 
was  the  cause  of  any  pollution  at  the 
port  is  of  no  consequence.  The 
coimtervaiUng  duty  law  is  not 
concerned  with  causation,  but  rather 
with  benefit.  Thus,  the  issue  is  whether 
IPA  and  other  Rotem  products 
benefitted  from  the  improved  conditions 
at  the  port  made  possible  by  the  grants. 
Petitioners  also  counter  that 
respondents'  argument  regarding  use  of 
other  information  on  the  record  to 
determine  specificity  is  not  persuasive 
because  the  "other  information"  did  not 
address  the  issue  of  de  facto  specificity. 

Department's  Position 

We  disagree  with  respondents. 
According  to  the  December  15, 1997, 
questionnaire  response  at  11-16, 
financial  assistance  is  provided  to 
industrial  plants  for  the  adaptation  of 
the  facility  to  meet  new  environmental 


requirements,  which  include  other 
hazards  besides  dust.  The  provision  of 
these  grants  by  the  GOI  relieves  the 
company  of  an  obUgation  that  it 
otherwise  would  have  incurred. 
Although  IPA  may  not  produce  dust,  as 
stated  by  respondents,  the  company  did 
utilize  the  Ashdod  port  for  IPA 
shipments.  Therefore,  the 
environmental  grants  are  untied  benefits 
that  are  bestowed  to  the  entire  company. 

We  also  disagree  with  respondents' 
argument  regarding  the  Department's 
use  of  adverse  facts  available  for  this 
program.  On  two  occasions,  the 
Department  requested  information  from 
the  GOI  to  enable  us  to  conduct  a  de 
facto  specificity  analysis  of  the 
Environment  Grant  Program.  On  April 
7, 1998  and  on  April  24,  1998,  the 
I)epartment  requested  information  bom 
the  GOI  regarding  eUgibility  for  and 
actual  use  of  the  benefits  provided 
under  this  program.  The  GOI  provided 
information  regarding  the  total  niunber 
of  applicants  that  applied  for  or 
received  grants,  and  the  total  amount  of 
the  grants  given  imder  the  program. 
However,  3ie  GOI  did  not  attempt  to 
extrapolate  the  required  information 
from  its  aggregate  data,  nor  did  they 
explain  why  such  information  could  not 
be  provided.  In  accordance  with  section 
776(a)(2)  of  the  Act,  the  Department 
used  facts  available  because  the  GOI 
withheld  information  that  had  been 
requested.  Section  776(b)  of  the  Act 
permits  the  Department  to  draw  an 
inference  that  is  adverse  to  the  interests 
of  an  interested  if  that  party  has  "failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information."  Because  the  GOI  did  not 
comply  writh  the  Department's  request 
for  information,  and  they  did  not  give 
an  explanation  as  to  why  they  could  not 
provide  the  information,  they  did  not 
act  to  the  best  of  their  ability.  Therefore, 
the  Department  determines  it 
appropriate  to  use  an  adverse  inference 
in  concluding  that  the  environmental 
grants  are  specific.  For  further 
discussion,  see  Preliminary  Results,  63 
FR  at  48195. 

Comment  8:  Grants  to  Project  15 

Respondents  argue  that  grants  to 
project  15  are  not  countervailable 
because  the  green  acid  produced  in  this 
facility  was  not  used  as  an  input  into 
IPA.  Although  the  green  acid  from 
project  15  could  be  used  chemically  for 
IPA,  it  is  not  economically  suitable  for 
IPA;  therefore,  it  cannot  be  viewed  as  a 
viable  input.  Respondents  also  argue 
that  under  the  Department's  practice  of 
tying  subsidies,  where  a  subsidy  is  tied 
to  a  product  other  than  the  product 
imder  investigation,  the  Department 


wrill  not  allocate  the  subsidy  to  the 
product  under  investigation. 
Respondents  argue  that  the 
Department's  rationale  in  the  1995 
review  for  countervailing  these  grants 
because  the  products  produced  from 
project  15  could  be  incorporated  into 
EPA,  does  not  comport  with  the 
Department's  tying  requirement.  While 
there  may  be  a  potential  benefit,  there 
is,  in  fact,  no  actual  benefit,  and  the 
coimtervaiUng  duty  law  deals  with 
actualities,  not  potentialities.  The  1997 
Proposed  Rules  refer  to  an  input  into  a 
downstream  product  and  not  a  potential 
input  product;  it  refers  to  actual  inputs. 
Therefore,  they  argue  that  the  product 
produced  from  project  15  was  not  used 
in  the  downstream  production  of  IPA, 
even  if  it  could  have  been  used,  and  as 
such,  it  does  not  fall  within  the 
definition  of  an  input. 

Petitioners  agree  with  the 
Department's  finding,  and  coimter  that 
there  is  no  reason  for  the  Department  to 
reconsider  its  previous  decision. 

Department's  Position 

The  Department  fully  addressed 
respondents'  argument  in  the  1995 
administrative  review.  As  previously 
stated,  green  acid  can  be  used  in  the 
production  of  all  downstream  products, 
including  IPA.  The  ECIL  subsidies  are 
provided  to  inputs  that  are  also 
incorporated  into  other  downstream 
products  produced  by  the  same 
integrated  company.  Therefore,  to  the 
extent  that  ECIL  grants  are  tied  to  green 
acid,  they  are  also  tied  to  the  sales  of  all 
other  merchandise  incorporating  those 
inputs.  See,  the  1995  Final,  63  FR  at 
13630. 

The  Department's  practice  is  to 
countervail  the  value  of  the  subsidies  at 
the  time  they  are  provided  to  the 
company  without  regard  to  their  actual 
use  by  that  same  company  or  their  effect 
on  its  subsequent  performance.  As 
stated  in  the  GIA.  "nothing  in  the  statute 
directs  the  Department  to  consider  the 
use  to  which  subsidies  are  put  or  their 
effect  on  the  recipient's  subsequent 
performance.  Rather,  the  statute  requires 
the  Department  to  countervail  an 
allocated  share  of  the  subsidies  received 
by  producers,  regardless  of  their  effect." 
Specifically,  section  771(5)(C)  of  the  Act 
states  that  the  Department  "is  not 
required  to  consider  the  effect  of  the 
subsidy  in  determining  whether  a 
subsidy  exists."  See  GIA,  58  FR  at 
37260,  and  the  1995  Final  63  FR  at 
13631.  Because  neither  the  statute  nor 
the  Department's  regulations  permit  an 
analysis  of  the  use  and  effect  of 
subsidies,  the  Department  does  not 
attempt  such  an  arilysis. 
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In  accordance  with  19  CFR 
351.221(b)(4)(i).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/expoHer  subject  to  this 
administrative  review.  For  the  period 
January  1, 199$  through  December  31, 
1996,  we  deter^nine  the  net  subsidy  for 
Rotem  to  be  5. $9  percent  ad  valorem. 

We  will  instfuct  the  U.S.  Customs 
Service  ("Customs")  to  assess 
countervailing  jduties  as  indicated 
above.  The  Department  will  also 
instruct  Custorps  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 
of  the  f.o.b.  invjoice  price  on  all 
shipments  of  the  subject  merchandise 
from  reviewed  companies,  entered,  or 
withdrawn  froi|i  warehouse,  for 
consiunption  oti  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  ! 

Because  the  URAA  replaced  the 
general  riile  in  favor  of  a  coimtry-wide 
rate  with  a  genf  ral  rule  in  favor  of 
individual  rate^  for  investigated  and 
reviewed  comp^anies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  ini section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Piu^uant  to  19  CFR 
3S1.212(c),  for  ill  companies  for  which 
a  review  was  nbt  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  n}ust  continue  to  be 
collected  at  theirate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  ^  review  of  that 
company.  See  fiederal-Mogul 
Corporation  and  The  Torrington 
Company  V.  Ur^ted  States,  822  F.Supp. 
782  (Crr  1993);  Floral  Trade  Council  v. 
United  States,  922  F.Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  \  nil  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  4eposits  for  non- 
reviewed  comp^es  at  the  most  recent 
company-specitc  or  country- wide  rate 
apphcable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  eftablished  in  the  most 
recently  completed  administrative 
proceeding  conducted  under  the  Act.  as 
amended  by  the  URAA.  If  such  a  review 
has  not  been  couducted,  the  rate 


estabUshed  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See  1992/93 
Final  Results.  61  FR  28842.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1,  1996 
through  December  31, 1996,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677(f)(i)(7)). 

Dated:  January  7, 1999. 

Robert  S.  LaRiusa, 

Assistant  Secretary  for  Import 
A  dm  inistra  lion . 

(FR  Doc.  99-1116  Filed  1-15-99;  8:45  am] 

BtLUNG  COOE  3S10-OS-P 


DEPARTMEffr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.0.011199F] 

Mid-Atlantic  Fistiery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its 
Information  &  Education  Conunittee, 
Tilefish  Committee,  Surfclam  and 
Ocean  Quahog  Committee,  Executive 
Committee,  Comprehensive 
Management  Committee,  and  Habitat 
Committee  will  hold  pubUc  meetings. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  February  2, 1999  to  Thursday, 
February  4,  1999.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 


ADDRESSES:  The  meetings  will  be  held  at 
the  New  York  Marriott,  3  World  Trade 
Center,  New  York,  NY;  telephone:  212- 
938-9100. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-«74-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Fiu-long,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  February  2,  the  Information  & 
Education  (I&E)  Committee  will  meet 
from  1:00-2:00  p.m.  The  Tilefish 
Committee  will  meet  from  2:00-3:00 
p.m.  The  Surfclam  and  Ocean  Quahog 
Committee  will  meet  fi-om  3:00-5:00 
p.m.  On  Wednesday,  February  3,  there 
will  be  a  tour  of  the  Fulton  Fish  Market 
bom  5:30-8:00  a.m.  The  Executive 
Conunittee  will  meet  from  9:00-10:00 
a.m.  The  Comprehensive  Management 
Committee  will  meet  from  10:00  a.m. 
until  noon.  The  Habitat  Committee  will 
meet  from  1:00-2:00  p.m.  The  Council 
will  meet  from  2:00-5:00  p.m.  to 
address  scallop  management  and 
possible  dogfish  actions.  On  Thursday. 
February  4,  the  Council  will  meet  at 
9:00  a.m.  and  adjourn  at  approximately 
noon. 

Agenda  items  for  these  meetings  are: 
Review  the  1999  schedule  for  I  &  E 
activities;  review  progress  on  Tilefish 
fishery  management  plan  (FMP) 
development;  possible  selection  of 
tilefish  advisors;  discuss  Delmarva 
surfclam  issue  and  future  economic 
modeling;  discuss  comprehensive 
management  activities  for  1999;  possible 
development  of  reconunendations  to 
reduce  bycatch  of  scup;  discuss  scallop 
management  issues;  discuss  1999 
schedule  Habitat  Committee;  review 
New  England  Council  action  on  dogfish 
FMP  and  develop  recommendations  on 
interim  and/or  emergency  actions  for 
spiny  dogfish  management  measure 
implementation;  possible  discussion  of 
commercial  and  recreational 
management  measures  for  other  Mid- 
Atlantic  species,  discussion  and 
possible  adoption  of  management 
measiu«s  for  species  managed  by  the 
New  England  and  South  Atlantic 
Councils;  and  other  fishery  management 
matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
groups  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
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specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated;  January  12, 1999. 
Bruce  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-1118  Filed  1-15-99;  8:45  ami 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  010799q 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  wall 
convene  a  joint  meeting  of  its  Snapper 
Grouper  Assessment  Group  and 
Wreckfish  Advisory  Panel  to  review 
wreckfish  landings  and  the  wrreckfish 
assessment  and  develop 
recommendations  to  the  Council  for 
setting  the  1999/2000  wreckfish 
fi-amework  actions  including  total 
allowable  catch. 

DATES:  The  meeting  will  be  held  on 
February  2, 1999  from  1:00  p.m.  to  5:30 
p.m.,  on  February  3, 1999  from  8:30  a.m. 
to  5:30  p.m.,  and  on  February  4, 1999 
from  8:30  a.m.  to  12:00  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Town  and  Country  Inn,  2001 
Savannah  Highway,  Charleston,  SC 
29407;  telephone:  843-571-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (843)  571-4366;  fax: 
(843)  769-4520;  email: 
susan.buchanan@noaa.gov 
SUPPLEMENTARY  INFORMATION:  The 
Snapper  Grouper  Assessment  Group 
will  review  and  discuss  the  gag,  greater 
amberjack  and  red  porgy  assessments 
and  develop  group  recommendations  to 
the  Council;  review  and  discuss  the 
trends  report  and  updated  spawning 
potential  ratio  estimates  for  snapper 
grouper  species  and  develop 


recommendations;  review,  discuss  and 
develop  recommendations  on  the 
compliance  and  logbook  reports  and  the 
snowy  grouper,  golden  tilefish  and 
greater  amberjack  quotas.  The 
Assessment  Group  will  also  discuss  and 
make  recommendations  on:  the  status  of 
snapper  grouper  species  as  reflected  in 
the  most  recent  assessments  and  the 
projected  status  based  upon 
Amendment  9  actions,  special 
management  zones,  marine  fishery 
reserves,  oculina  research,  fi^quency  of 
trends  and  compliance  reports,  the  stock 
assessment  and  fishery  evaluation 
(SAFE)  report;  and  essential  fish  habitat 
(EFH)  and  EFH  habitat  areas  of 
particular  concern.  The  Assessment 
Group  wall  then  review  and  discuss  the 
Council's  Sustainable  Fisheries  Act 
Amendment  before  making 
recommendations  for  future  action.  The 
Assessment  Group  will  discuss  other 
business  which  may  arise  before 
adjourning. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Coxmcil  office 
(see  ADDRESSES)  by  January  26, 1998. 

Dated:  January  12, 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-1119  Filed  1-15-99;  8:45  am) 

BtLUNQ  CODE  3S10-22-f 


DEPARTMENT  OF  DEFENSE 

Uniformed  Services  University  of  the 
Health  Sciences  Meeting;  Sunshine 
Act 

AGENCY  HOLDING  THE  MEETING: 

Uniformed  Services  University  of  the 

Health  Sciences. 

TIME  AND  DATE:  8:30  a.m.  to  4:00  p.m., 

February  8-9,  1999. 

STATUS:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

February  8,  1999 

Place:  Uniformed  Services  University 
of  the  Health  Sciences,  Board  of  Regents 


Conference  Room  (D3001),  4301  Jones 
Bridge  Road,  BeLhesda,  MD  20814-4799. 

8:30  a.m.  Meeting — Board  of  Regents 

(1)  Strategic  Planning 

(2)  Group  I  &  Group  II  Meeting 

(3)  Executive  Committee 

February  9,  1999 

Place:  National  Library  of  Medicine, 
Bethesda,  MD. 

8:30  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — October  26, 

1998 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — Dean,  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 

Nursing 

(8)  Comments — Chairman,  Board  of 

Regents 

(9)  New  Business 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bobby  D.  Anderson,  Executive 

Secretary  of  the  Board  of  Regents,  (301) 

295-3116. 

Linda  Bynum, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

(FR  Doc.  99-1154  Filed  1-13-99;  4:24  pm) 

BILUNO  CODE  SO00-O4-M 


DEPARTMENT  OF  ENERGY 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement  in  fiscal  year  1999  and 
changes  in  reimbursement  ceilings. 

SUMMARY:  This  Notice  announces  the 
Department  of  Energy  acceptance  of 
claims  for  reimbursement. 
Approximately  $30  million  in  funds  for 
fiscal  year  1999  are  available  for 
reimbursement  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  and  thorium  processing  sites 
pursuant  to  Title  X  of  the  Energy  Policy 
Act  of  1992. 

After  the  payment  of  fiscal  year  1999 
funds  against  outstanding  approved 
claims  through  fiscal  year  1998,  there 
wrill  be  remaining  unpaid  outstanding 
approved  claims.  Thus  any  approved 
claim  amounts  for  fiscal  year  1999  will 
be  added  to  the  outstanding  balances 
and  eligible  for  prorated  payment  in 
fiscal  year  2000  based  on  the  availability 
of  funds  from  congressional 
appropriations. 
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Changes  in  Reimbursement  Ceilings: 
Section  1 1  of  the  Energy  Conservation 
Reauthorization  Act  ofl998  (Sees.  11(a) 
and  (b),  Pub.  li  105-388)  amends  the 
Energy  Policy  Kct  of  1992  to  increase 
the  ceiling  for  khorium  reimbursements 
by  $75,000,000  to  $140,000,000. 

The  overall  ceiling  for  Title  X 
reimbursements  is  thus  increased  from 
$415,000,000  tb  $490,000,000.  This 
increase  is  effective  inunediately  and 
will  be  appUed  in  calculating  the 
remaining  available  ceiUng  for  thorium 
claims.  , 

Title  X  diredts  that  reimbursements  to 
each  uranium  licensee  will  not  exceed 
$5.50  per  dry  iiort  ton  of  byproduct 
material.  Wheii  Title  X  was  enacted,  the 
Department  determined  that  the 
auUiorized  amount  of  $270,000,000  for 
the  total  reimbursements  to  uranium 
licensees  would  not  be  sufficient  if  the 
reimbursable  costs  for  each  of  the 
uranium  licensees  were  to  equal  or 
exceed  $5.50  pfer  dry  short  ton  of 
byproduct  material.  The  Department  has 
been  utilizing  i  preliminary  dry  short 
ton  ceiling  thaf  is  less  than  the  statutory 
ceiling  of  $5.5d  per  dry  short  ton  to 
assure  that  all  ^censees  would  receive 
their  fair  share  of  authorized  funds. 

The  Departnient  has  determined  that 
the  preliminart  dry  short  ton  ceiling  is 
no  longer  needed.  Beginning  with  the 
fiscal  year  199^  reimbursement,  each 
uranium  licensee's  approved 
reimbursable  costs  will  be  limited  to 
their  actual  cos  t  per  dry  short  ton  or  the 
statutory  dry  sliort  ton  ceiling, 
whichever  is  lass.  The  statutory  dry 
short  ton  ceiling,  which  when  adjusted 
for  inflation  thiough  calendar  year  1997, 
is  currently  $7.07  per  dry  short  ton.  This 
amount  will  be' adjusted  in  early  1999 
for  inflation  during  calendar  year  1998. 
DATES:  The  Dej^artment  will  process 
payments  of  approximately  $30  miUion 
against  outstanding  approved  claims 
through  fiscal  )|ear  1998  by  April  30, 
1999.  The  closihg  date  for  the 
submission  of  qlaims  in  fiscal  year  1999 
is  May  3, 1999.] 

ADDRESSES:  Clajims  should  be  forwarded 
by  certified  or  riegistered  mail,  return 
receipt  requested,  to  the  U.S. 
Department  of  |!nergy,  Albuquerque 
Operations  Offijce,  Environmental 
Restoration  Division,  P.O.  Box  5400, 
Albuquerque,  NM  87185-5400,  or  by 
express  mail  tojthe  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Environmental  Restoration  Division,  H 
and  Pennsylvaiiia  Streets,  Albuquerque, 
NfM  87116.  All  fclaims  should  be 
addressed  to  the  attention  of  Mr.  James 
B.  Coffey.  Two  :opies  of  the  claim 
should  be  inclujded  with  each 
submission. 


FOR  FURTHER  INFORMATION  CONTACT: 
Messrs.  James  Coffey  (505-845-4026)  or 
Gil  Maldonado  (505-845-4035),  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  pubUshed  a  final 
rule  under  10  CFR  part  765  in  the 
Federal  Register  on  May  23, 1994  (59 
FR  26714)  to  carry  out  the  requirements 
of  Title  X  of  the  Energy  Policy  Act  of 
1992  (Sees.  1001-1004,  Pub.  L.  102-486, 
42  U.S.C.  2296a  et  seq.)  and  to  establish 
the  procedures  for  eligible  hcensees  to 
submit  claims  for  reimbursement.  Title 
X  requires  the  Department  of  Energy  to 
reimburse  eligible  uranium  and  thorium 
hcensees  for  certain  costs  of 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
inciured  by  licensees  at  active  uraniimi 
and  thorium  processing  sites  to 
remediate  byproduct  material  generated 
as  an  incident  of  sales  to  the  United 
States  Government.  To  be  reimbursable, 
costs  of  remedial  action  must  be  for 
work  which  is  necessary  to  comply  with 
applicable  requirements  of  the  Uranium 
Mill  Taihngs  Radiation  Control  Act  of 
1978  (42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
estabUshed  by  a  state  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  the  Department  of  Energy 
in  accordance  with  10  CFR  part  765. 
Funds  for  reimbursement  wall  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1341). 

Authority:  Sees.  1001-1004,  Pub.  L.  102- 
46. 106  Stat.  2776  (42  U.S.C.  2296a  et  seq.]. 
as  amended  by  sees.  11  (a)  and  (b).  Pub.  L. 
105-388. 

Issued  in  Washington  IXZ,  on  the  11th  of 
January,  1999. 

David  E.  Mathes, 

Leader.  UMTRA/Surface  Ground  Water 
Team,  Office  of  Southwestern  Area  Programs, 
Environmental  Restoration. 
(FR  Doc.  99-1108  Filed  1-15-99;  8:45  ami 

8ILUNG  C00€  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office;  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Financial  Assistance 

AGENCY:  Idaho  Operations  Office,  DOE. 
action:  Notice  of  Availability  of 
Sohcitation  Number  DE-PS07- 
99ID13750— Steel  Industries  of  the 
Future. 

SUMMARY:  The  U.S.  Department  of 
Energy  (EXDE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  and  development  of 
technologies  which  will  enhance 
economic  competitiveness,  reduce 
energy  consumption  and  reduce 
environmental  impacts  of  the  steel 
industry.  The  research  is  to  address 
research  priorities  identified  by  the  steel 
industry  in  the  Steel  Industry 
Technology  Roadmap. 
DATES:  The  deadline  for  receipt  of  full 
applications  is  March  18,  1999,  at  3:00 
p.m.  MST. 

ADDRESSES:  Applications  should  be 
submitted  to:  Beth  Dahl,  Contract 
Specialist,  Procurement  Services 
Division,  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  850  Energj' 
Drive,  Mail  Stop  1221,  Idaho  Falls, 
Idaho  83401-1563. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Dahl,  Contract  Specialist  at 
dahlee@id.doe.gov,  or  Linda  Hallum, 
Contracting  Officer  at 
haHumla@id.  doe.gov. 
SUPPLEMENTARY  INFORMATION:  The  Steel 
Industry  Technology  Roadmap  can  be 
found  at  http://www.steel.org/MandT/ 
contents.htm.  Approximately 
$5,000,000  in  federal  funds  are  expected 
to  be  available  to  fund  the  first  year  of 
selected  research  efforts.  DOE 
anticipates  making  1  to  5  cooperative 
agreement  awards  each  with  a  duration 
of  five  years  or  less.  A  minimimi  30% 
non-federal  cost-share  is  required  for 
research  and  development  projects. 
Proposals  for  demonstration  projects  of 
existing  technologies  will  require  a 
minimum  50%  cost  share. 
Collaborations  between  industry, 
university,  and  National  Laboratory 
participants  are  encouraged.  The 
issuance  date  of  Sohcitation  Number 
DE-PS07-99ID13750  is  on  or  about 
January  4, 1999.  The  sohcitation  is 
available  in  its  full  text  via  the  Internet 
at  the  following  address:  http:// 
www.id.  doe.gov/doeid/PSD/proc- 
div.html.  The  statutory  authority  for  the 
program  is  the  Federal  Non-Nuclear 
Energy  Research  and  Development  Act 
of  1974  (Pub.  L.  93-577).  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Number  for  this  program  is  81.086. 
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Issued  in  Idaho  Falls  on  January  6, 1999. 
Michael  L.  Adams, 
Acting  Director,  Procurement  Services 
Division. 

[FR  Doc.  99-1109  Filed  1-15-99;  8:45  am] 
BILLING  CODE  •4S0-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-1 5-002) 

Black  Martin  Pipeline  Company;  Notice 
of  Compliance  Filing 

January  12, 1999. 

Take  notice  that  on  January  6, 1999. 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  following  tariff  sheets,  with  an 
effective  date  on  November  2, 1998: 

Second  Substitute  Fourth  Revised  Sheet  No. 

201A 
Substitute  Original  Sheet  No.  211D 
Original  Sheet  No.  211E 

Black  Marlin  states  that  on  October  1, 
1998,  in  Docket  No.  RP99-15-000  tariff 
changes  were  filed  (October  1  Filing)  to 
implement  the  provisions  of  Order  Nos. 
587-G  and  587-H  regarding  the  intraday 
nomination  and  scheduling  procedures 
and  timeline  promulgated  by  the  Gas 
Industry  Standards  Board  (GISB), 
including  the  regulations  adopted  by  the 
Commission  regarding  the  bumping  of 
scheduled  interruptible  service  by  firm 
shippers.  On  October  30, 1998  the 
Commission  issued  a  Letter  Order 
(October  30  Order)  accepting  the  tariff 
sheets  subject  to  Black  Marlin  filing, 
within  15  days  of  the  date  of  the  order, 
revisions  consistent  with  certain 
conditions  discussed  in  the  October  30 
Order.  On  November  12, 1998  Black 
Marlin  filed  revised  tfiriff  sheets 
(November  12  FiUng)  to  comply  with 
the  Order  30  Order. 

Black  Marlin  further  states  that  parts 
(i)  through  (iii)  of  GISB  Standard  1.3.22 
were  included  verbatim  on  Sheet  No. 
21  ID  and  part  (iv)  incorporated  by 
reference  on  Sheet  201A  in  the  October 
1  Filing.  The  October  30  Order  stated 
that  Black  Marrlin  must  either  include 
the  entire  standeird  verbatim  or 
incorporate  the  entire  standard  by 
reference.  Black  Marlin  filed  a  revision 
to  include  the  entire  standard  by 
reference  on  Sheet  No.  201A  in  the 
November  12  Filing  but  did  not  remove 
the  verbatim  language  from  Sheet  No. 
211D.  On  December  22, 1998  the 
Commission  issued  a  Letter  Order 
(December  22  Order)  accepting  the 
revised  tariff  sheet  submitted  with  the 


November  12  Filing,  but  reiterated  that 
the  October  30  Order  required  Black 
Marlin  to  either  include  the  entire  GISB 
Standard  1.3.22  verbatim  or  by 
reference,  but  not  both.  The  December 
22  Order  directed  Black  Marlin  ^o  make 
another  compliance  filing  within  15 
days. 

Black  Marlin  states  that  it  has  elected 
in  the  instant  filing  to  include  the  entire 
standard  verbatim  on  Sheet  Nos.  211D 
and  21  IE  and  to  eliminate  the 
incorporation  by  reference  on  Sheet  No. 
201A  consistent  with  the  October  30 
Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  9^1061  Filed  1-15-99;  8:45  am) 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 4-002] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

January  12, 1999. 

Take  Notice  that  on  January  6. 1999, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third.Revised  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  February  1, 1999: 

Second  Substitute  Seventh  Revised  Sheet  No. 

102B 
Substitute  First  Revised  Sheet  No.  118A 

FGT  states  that  on  October  1, 1998,  in 
Docket  No.  RP99-1 4-000,  tariff  changes 
were  filed  (October  1  Filing)  to 
implement  the  provisions  of  Order  Nos. 
587-G  and  587-H  regarding  the  intraday 
nomination  and  scheduling  procedures 
and  timeline  promulgated  by  the  Gas 
Industry  Standards  Board  (GISB). 
including  the  regulations  adopted  by  the 
Commission  regarding  the  bumping  of 
scheduled  interruptible  service  by  firm 


shippers.  In  addition,  FGT  filed 
concurrently,  in  Docket  No.  RP99-29- 

000,  a  Request  for  Waiver  proposing  that 
these  changes  become  effective  February 

1,  1999.  On  October  30,  1998  the 
Commission  issued  a  Letter  Order 
(October  30  Order)  granting  FGT's 
request  to  implement  the  changes 
effective  February  1, 1999  and  accepting 
the  tariff  sheets  subject  to  FGT  filing, 
within  15  days  of  the  date  of  the  order, 
revisions  consistent  with  certain 
conditions  discussed  in  the  October  30 
Order.  Errata  to  the  October  30  Order 
correcting  the  listing  of  accepted  tariff 
sheets  was  issued  November  3,  1998.  On 
November  12, 1998  FGT  filed  revised 
tariff  sheets  (November  12  FiUng)  to 
comply  with  the  October  30  Order. 

FGT  further  states  that  parts  (i) 
through  (iii)  of  GISB  Standard  1.3.22 
were  included  verbatim  on  Sheets  Nos. 
118  and  118A  and  part  (iv)  incorporated 
by  reference  on  Sheet  102B  in  the 
October  1  Filing.  The  October  30  Order 
stated  that  FGT  must  either  include  the 
entire  standard  verbatim  or  incorporate 
the  entire  standard  by  reference.  FGT 
filed  a  revision  to  include  the  entire 
standard  by  reference  on  Sheet  No.  102B 
in  the  November  12  Filing  but  did  not 
remove  the  verbatim  language  ttom 
Sheets  Nos.  118  and  118A.  On 
December  22, 1998  the  Commission 
issued  a  Letter  Order  (December  22 
Order)  accepting  the  revised  tariff  sheets 
submitted  with  the  November  12  Filing, 
but  reiterated  that  the  October  30  Order 
required  FGT  to  either  include  the 
entire  GISB  Standard  1.3.22  verbatim  or 
by  reference,  but  not  both.  The 
Etecember  22  Order  directed  FGT  to 
make  another  compliance  filing  within 
15  days. 

FGT  states  that  it  has  elected  in  the 
instant  filing  to  include  the  entire 
standard  verbatim  with  the  addition  of 
part  (iv)  on  Sheet  No.  118A,  and  to 
eliminate  the  standard's  incorporation 
by  reference  on  Sheet  No.  102B 
consistent  with  the  October  30  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  arp  available  for  public 
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inspection  in  thie  Public  Reference 

Room. 

Linwood  A.  Watsf  n.  Jr., 

Acting  Secretary.  '■ 

(FR  Doc.  99-1060iFiled  1-15-99;  8:45  am] 

BiLUNQ  cooe  tm-4t-u 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Proiect2177,QA| 


Georgia  Power  Company;  Notice  of 
Stakeholder  Meeting  for  an  Applicant 
Prepared  Environmental  Assessment 

January  12, 1999. 

On  May  26. 1«  98.  the  Commission 
approved  the  usu  of  the  APEA  process 
in  the  preparation  of  license  application 
for  Georgia  Powisr  Companies'  (GPC) 
Middle  Chattahoochee  Project,  No. 
2177.  I 

GPC  will  hold  a  stakeholder  meeting 
as  a  follow  up  toj  the  Scoping  and  Initial 
Information  Meeting  held  on  July  9, 
1998,  to  review  jnd  discuss  the 
comments  received  at  the  scoping 
meeting  and  wrihen  comments  on  the 
scoping  document.  GPC  will:  (1) 
Summarize  ongoing  administrative, 
procedural,  and  schedule  issues;  (2) 
review  and  discuss  the  outline  for 
Scoping  IDocument  2;  and  (3)  review 
and  discuss  the  Resource  Study  Pltin. 

Stakeholder  Meeting 

The  Stakeholdjer  Meeting  will  be  held 
on  February  11.  i 999.  from  9:00  a.m. 
until  5:00  p.m.  Tpe  meeting  will  be  held 
at  the  Georgia  Power  Company. 
Columbus  Operaition  Headquarters. 
3610  Gentian  Blvd.,  Columbus,  Georgia 
31907. 

All  signees  of  I  he  Middle 
Chattahooche  Communication  Protocol, 
as  well  as  intere^ed  individuals, 
organizations,  aiid  agencies  are  invited 
and  encouraged  to  attend. 

Any  additional  information  may  be 
obtained  by  calling  George  Martin, 
Georgia  Power  Company,  at  (404)  506- 
1357.  E-mail  at 

gamartin@south^mco.com  or  mail  at 
Georgia  Power  Company,  241  Ralph 
McGill  Blvd.,  BIN  10221.  Atlanta, 
Georgia  30307-3374. 

For  further  information  please  contact 
George  Martin  at|(404)  506-1357  or 
Ronald  McKitricf  of  the  Commission  at 
(770) 452-3778. 
Linwood  A.  Watso^,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-1052  #iled  1-15-99;  8:45  am] 

BILLING  COOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-28O-003] 

Kansas  City  Power  &  Light  Company; 
Notice  of  Rling 

January  12, 1999. 

Take  notice  that  on  Etecember  23, 
1998,  Kansas  City  Power  &  Light 
Company  submitted  revised  standards 
of  conduct  under  Order  Nos.  889  et 
seq.^ 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  22, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-1050  Filed  1-15-99;  8:45  am] 
BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-25-007] 

West  Texas  Gas,  Inc;  Notice  of  PGA 
Reconciliation  and  Refund  Reports 

January  12. 1999. 

Take  notice  that  on  December  3, 1998, 
West  Texas  Gas,  Inc.  (West  Texas) 
tendered  for  filing  its  PGA 
Reconciliation  and  Refund  Reports. 

West  Texas  states  that  this  filing  is  in 
compliance  with  the  Commission's 
November  27,  1998  letter  order 
accepting  the  tariff  sheets  implementing 


'  Open  Access  Same-Time  Information  System 
(Fonnerly  Real-Time  Information  Network)  and 
Standards  of  Conduct,  61  FR  21737  (May  10, 1996), 
FERC  Stats.  &  Regs.,  Regulations  Preambles  January 
1991-June  1996  1  31,035  (April  24.  1996);  Order 
No.  889-A,  order  on  rehearing.  62  FR  12484  (March 
14,  1997),  in  FERC  Stats.  &  Regs.  1  31,049  (March 
4.  1997)  (Order  No.  889-A);  Order  No.  889-6. 
rehearing  denied,  62  FR  64715  (December  9.  1997). 
81  FERC  161.253  (November  25.  1997). 


the  settlement  approved  in  this 
proceeding  on  September  17, 1998.  As 
directed  in  the  order.  West  Texas  is 
filing  with  the  Commission  the  final 
reconciliation  of  its  PGA  accoimt 
balance  within  60  days  of  closing  out 
the  PGA  accounts.  The  filing  also 
includes  Refimd  Reports  detailing  the 
amounts  collected  in  excess  of  the 
settlement  rates  since  May  1, 1998,  the 
effective  date  of  the  settlement,  plus 
interest  calculated  in  accordance  with 
the  Commission's  regulations. 

West  Texas  states  that  a  copy  of  the 
report  has  been  served  upon  affected 
customers,  interested  state  commissions 
and  all  parties  designated  on  the  official 
service  list. 

Any  person  desiring  to  protest  this 
fifing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  19, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-1059  Filed  1-15-99;  8:45  am) 
BILLING  COOE  CTIT-AI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

January  12,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2056-016. 

c.  Date  filed:  December  21, 1998. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  St.  Anthony  Falls 
Project. 

f.  Location:  On  the  Mississippi  River, 
near  Minneapolis  and  St.  Paul, 
Hennepin  County,  Minnesota. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mark  H. 
Hobnberg,  P.E.,  Northern  States  Power 
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Company,  414  Nicollet  Mall, 
Minneapolis,  MN  55401,  (612)  330- 
6568. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Monte  TerHaar,  E-mail  address 
monte.terhaar@ferc.fed.us,  or  telephone: 
202-219-2768. 

j.  Deadline  for  filing  additional  study 
requests:  March  2, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission  s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  Ust  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  we  Project:  The 
Project  consists  of  the  following  existing 
facilities  located  across  from  the  U.S. 
Army  Corps  of  Engineers  Upper  Saint 
Anthony  Lock:  (1)  Horseshoe  Dam,  a 
1,952-foot-long  concrete,  timber,  and 
rock  structure  topped  writh  1.6-foot-high 
wooden  flashboards;  (2)  the  main 
spillway,  a  concrete,  timber  and  rock 
structure  425  feet  wide  and  150  feet- 
long;  (3)  a  340-foot-long  roll  dam;  (4)  a 
358-acre  reservoir  with  a  normal  pool 
water  siu-face  elevation  of  799.2  feet 
NGVD,  and  a  total  storage  capacity  of 
967  acre-feet;  (5)  a  concrete  and 
masoiuy  powerhouse,  133  feet  long  by 
92  feet  wide;  (6)  5  turbines  with  a  total 
installed  capacity  of  12,400  kilowatts, 
and  a  maximum  hydrauHc  capacity  of 
4,025  cfs,  producing  an  average  of 
79,518  megawatthoiurs  annually;  and  (7) 
four  115-kilovolt  primary  transmission 
lines;  and  other  appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 


§  106,  National  Historic  Preservation 

Act,  and  the  regulations  of  the  Advisory 

Council  on  Historic  Preservation,  36 

CFR  at  800.4. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-1051  Filed  1-15-99;  8:45  am] 

BILUNO  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

January  12, 1999. 

Take  notice  that  the  following 
hydroelectric-application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1624-000. 

c.  Date  filed:  November  6, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Arkansas  L&D  #3 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Arkansas  Lock  & 
Dam  #3  on  the  Arkansas  River,  near  the 
Town  of  Gillett,  Jefferson  and  Lincoln 
Counties,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  February  9, 1999. 

k.  Description  of  Project:  The 
proposed  project  would  utiUze  the 
existing  U.S.  Army  Corps  of  Engineers' 
Arkansas  Lock  &  Dam  #3  and  Reservoir 
and  would  consist  of  the  following 
facilities:  (1)  A  new  powerhouse  to  be 
constructed  on  the  tailrace  side  of  the 
dam  having  an  installed  capacity  of 
22.75  megawatts;  (2)  a  new  transmission 
line;  and  (3)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  150  gigawatthours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $2,700,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 


Branch,  located  at  888  North  Capitol 
Street,  N.E.,  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger,  1145  Highbrook 
Street,  Akron,  Ohio  44301.  (330)  535- 
7115.  A  copy  of  the  application  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  comp>eting  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36.). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  PreUminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  Hcense 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  name  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term>of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preUminary  permit 
would  include  economic  analysis, 
preparation  of  preli  linary  engineering 
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plans,  and  a  stuiy  of  environmental 
impacts.  Based  t)n  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  developmeiit  application  to 
construct  and  o|>erate  the  project. 

B.  Comments  j  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  oflRules  of  Practice  and 
Procedure,  18  CfR  385.210.  .211,  .214. 
In  determining  tbe  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  of  otheil  comments  filed,  but 
only  those  who  ^le  a  motion  to 
intervene  in  accordance  with  the 
Commission's  R^les  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motijons  to  intervene  must 
be  received  on  at  before  the  specified 
comment  date  for  the  particular 
application.        < 

C.  Filing  and  $ervice  of  Responsive 
Dociunents — An|y  filings  must  bear  in 
all  capital  letter$  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  a^  appHcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  abov|-named  documents 
must  be  filed  byjproviding  the  original 
and  the  number  df  copies  provided  by 
the  Commissionis  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  88p  First  Street,  N.E., 
Washington.  D.Q.  20426.  An  additional 
copy  must  be  seit  to  Director,  EMvision 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  eacp  representative  of  the 
Applicant  specited  in  the  particular 
application. 

D2.  Agency  Cpmments — Federal, 
state,  and  local  ^encies  are  invited  to 
file  comments  o|i  the  described 
appUcation.  A  c0py  of  the  application 
may  be  obtained]  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  ha\^  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watst^,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-1053  tiled  1-15-99;  8:45  am) 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  For  Motions  To 
Intervene  and  Protests 

January  12, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  PTeliminary 
Permit. 

b.  Project  No.:  P-1 1625-000. 

c.  Date  Filed:  November  6, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Oliver  Dam 
(William  Bacon  Oliver  Replacement) 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Oliver  Dam  on  the 
Black  Warrior  River,  near  the  Town  of 
Tuscaloosa,  Tuscaloosa  Coujity, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  February  9,  1999. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Oliver  Dam  and  Reservoir,  and  would 
consist  of  the  following  facilities:  (1)  A 
new  powerhouse  to  be  constructed  on 
the  tailrace  side  of  the  dam  having  an 
installed  capacity  of  6,200  kilowatts;  (2) 
a  new  transmission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  42  gigawatthours.  The  cost  of  the 
studies  under  the  permit  will  not  exceed 
$1,400,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  NE.,  Room  2-A,  Washington,  DC 
20426,  or  by  calling  (202)  219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 
Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 


viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  niunber 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  he 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
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requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi'om  the  Applicant.  If  any  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-1054  Filed  1-15-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
intervene  and  Protests 

January  12. 1999. 

Take  notice  that  the  following 
hydroelectric  applications  has  been 


filed  with  the  Commission  and  is 
available  for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1628-000. 

c.  Date  filed:  November  6. 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Demopolis  L&D 
Hydroelectric  Project. 

f.  Location:  At  tne  existing  U.S.  Army 
Corps  of  Engineers'  Demopolis  Lock  & 
Dam  on  the  Tombigbee  River,  near  the 
Town  of  McDowell.  Marengo  County. 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger.  Universal  Electric  Power 
Corp..  1145  Highbrook  Street.  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2789  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

t  Comment  Date:  February  9, 1999. 
.  Description  of  Project:  The 
proposed  project  would  utiUze  the 
existing  U.S.  Army  Corps  of  Engineers's 
Demopolis  Lock  &  Dam  and  Reservoir, 
and  would  consist  of  the  following 
facilities:  (1)  A  new  powerhouse  to  be 
constructed  on  the  tailrace  side  of  the 
dam  having  an  installed  capacity  of  23.7 
megawatts;  (2)  a  new  transmission  line; 
and  (3)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  155  gigawatthours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $2,700,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C.  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street.  N.E.,  Room  2-A.  Washington. 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electronic  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
Street,  Akron,  Ohio  44301,  (330)  535- 
7115.  A  copy  of  the  appUcation  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 


apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  thp 
particular  applications.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  a  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  befoie  the  specified 
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comment  dat^  for  the  particular 
application.   | 

C.  Filing  ai^  Service  of  Responsive 
Documents — i(\ny  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  DSTTENT 
TO  FILE  COMPETING 
APPLICATIONS".  "COMPETING 
APPLICATION".  "PROTEST", 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  nmst  be  filed  by  providing 
the  original  a|id  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  An  adtiitional  copy  must  be  sent 
to  Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
at  the  above-itientioned  address.  A  copy 
of  any  notice  pf  intent,  competing 
application  o^  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  ap|>lication. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtaiiled  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretaty. 
|FR  Doc.  99-1055  Filed  1-15-99;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMErkT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  R#quest  for  Motions  To 
intervene  and  Protests 

January  12, 19^9. 

Take  notic^  that  the  following 
hydroelectri4  application  has  been  filed 
with  the  Conimission  and  is  available 
for  public  inspection: 

a.  Type  o/ /Ippyication;  Preliminary 
Permit.         j 

b.  Project  No.:  P-11629-000. 

c.  Datefil^:  November  6, 1998. 

d.  Applicaht:  Universal  Electric 
Power  Corp.] 

e.  Name  of  Project:  Claiborne  L&D 
Hydroelectric  Project. 

f.  Location;  At  tne  existing  U.S.  Army 
Corps  of  Eng  neers'  Claiborne  Lock  and 


Dam  on  the  Alabama  River,  near  the 
Town  of  Claiborne  Landing.  Monroe 
County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street.  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  February  9. 1999- 

k.  Description  of  Project:  The 
proposed  project  would  utiUze  the 
existing  U.S.  Army  Corps  of  Engineers' 
Claiborne  Lock  and  Dam  and  Reservoir, 
and  would  consist  of  the  following 
facilities:  (1)  A  new  powerhouse  to  be 
constructed  on  the  tailrace  side  of  the 
dam  having  an  installed  capacity  of 
29.25  megawatts:  (2)  a  new  transmission 
Une;  and  (3)  appurtenant  faciUties.  The 
proposed  average  annual  generation  is 
estimated  to  l)e  180  gigawatthours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $3,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  N.E.,  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
Street.  Akron,  Ohio  44301,  (330)  535- 
7115.  A  copy  of  the  application  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  vdth  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 


development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based,  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
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must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[PR  Doc.  99-1056  Filed  1-15-99;  8:45  am] 
BiUJNO  CODE  tTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Regulatory  Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  to 
Intervene  and  Protests 

January  12, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Premlinary 
Permit. 

b.  Pro/ert  Ato.;  P-11632-000. 

c.  Date  filed:  November  6.  1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Coffeeville  L&D 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Coffeeville  Lock  & 
Dam  on  the  Tombigbee  River,  near  the 
Town  of  Coffeeville,  Choctaw  Coimty, 
Alabama. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  February  9, 1999. 


k.  Description  of  Project:  The 
proposed  project  would  uUUze  the 
existing  U.S.  Army  Corps  of  Engineers' 
Coffeeville  Lock  &  Dam  and  Reservoir, 
and  would  consist  of  the  following 
faciUties:  (1)  A  new  powerhouse  to  be 
constructed  on  the  tailrace  side  of  the 
dam  having  an  installed  capacity  of 
9,550  kilowatts;  (2)  a  new  transmission 
line;  and  (3)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  62  gigawatthours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $2,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
PubUc  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  N.E.,  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
Street,  Akron,  Ohio  44301,  (330)  535- 
7115.  A  copy  of  the  application  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  Ucense 


appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prosf>ective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
appUcation  (specify  which  type  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  {jermit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  result  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  ail 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  n.ist  also  be 
served  upon  each  representative  of  the 
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Applicant  sppcified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  lodal  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtaiiied  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  a^ncy's  conunents  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  99-li57  Filed  1-15-99;  8:45  am) 
BiLUNO  cooe  •nr-oi-M 


DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Request  for  Motions  to 
Intervene  and  Protests   ^ 

January  12. 19^9. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Coii^mission  and  is  available 
for  public  innpection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11633-000. 

c.  Date  filed:  November  6,  1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Tom  Bevill  L&D 
Hydroelectrifc  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Tom  Bevill  Lock  & 
Dam  on  the  '  "ombigbee  River  and 
Aliceville  Reservoir,  near  the  Town  of 
Memphis,  Pi:kens  County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C,  791  {a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng€  FERC.fed.us. 

j.  Commer\t  Date:  February  9,  1999. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.sJ  Army  Corps  of  Engineers' 
Tom  Bevill  Lock  and  Dam  and 
Reservoir,  and  would  consist  of  the 
following  fattilities:  (1)  A  new 
powerhouse  ko  be  constructed  on  the 
tailrace  side  of  the  dam  having  an 
installed  caj^city  of  3,660  kilowatts;  (2) 
a  new  transitiission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  anni  lal  generation  is  estimated 


to  be  24  gigawatthours.  The  cost  of  the 
studies  under  the  permit  will  not  exceed 
$1,100,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  N.E..  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
Street,  Akron,  Ohio  44301,  (330)  535- 
7115.  A  copy  of  the  apphcation  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 


application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-1058  Filed  1-15-99;  8:45  am] 

BILLING  COOE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  AI99-2-000] 

To  All  Jurisdictional  Public  Utilities, 
Licensees,  Natural  Gas  Companies 
and  Oil  Pipeline  Companies 

January  8, 1999. 

Subject:  Records  Storage  Media 

Introduction 

The  Conunission's  present 
regulations  >  for  long-tenn  storage  of 
records  generally  require  the  media 
form  to  be  paper  or  microforms.  As  a 
result  of  rapidly  changing  technological 
advances,  other  storage  media  forms 
have  developed.  The  alternative  storage 
media  often  allows  for  more  efficient 
storage  capability.  This  letter  constitutes 
the  requisite  authority  for  public 
utilities  and  licensees,  natural  gas 
companies  and  oil  pipeline  carriers  to 
use  storage  media  other  than  those 
specified  in  our  regulations. 

1.  Question:  What  types  of  storage 
media  will  the  Commission  allow? 

Response:  The  Commission  will  give 
each  jiuisdictional  company  the 
flexibility  to  select  its  own  storage 
media.  It  will  not  limit  the  companies 
to  the  currently  approved  storage  media: 
paper  and  card  stock;  magnetic  and 
punched  tape;  microfilm,  including 
Computer  Output  Microfilm,  microfiche 
jackets,  and  aperture  cards;  updatable 
microfilm;  and  metallic  recording  data 
strips.  This  will  enable  each 
jurisdictional  company  to  avail  itself  of 
the  latest  technological  advances  and, 
depending  on  its  resources  and  storage 
requirements,  select  the  most 
economical  and  efficient  storage  media. 

2.  Question:  Is  the  media  selected 
required  to  have  a  life  expectancy  at 
least  equal  to  the  specified  retention 
period? 

Response:  The  storage  media  selected 
must  have  a  life  expectancy  at  least 
equal  to  the  applicable  record  retention 
period  unless  there  is  a  quality  transfer 
fi-om  one  media  to  another  with  no  loss 
of  data. 

3.  Question^  The  regulations  require 
that  "records  supporting  plant  and 


'  See  18  CFR  125.2(d)(1),  18  CFR  225.2(d)(1),  and 
18  CFR  356.6(a)  (1998). 


licensed  project  cost  shall  be  retained  in 
their  original  form,  imless 
microfilmed."  Does  this  requirement 
still  apply? 

Response:  No,  jurisdictional 
companies  are  now  allowed  to  retain 
these  records  on  any  type  of  storage 
media. 

4.  Question:  What  are  the 
jurisdictional  companies'  internal 
control  responsibilities? 

Response:  The  Commission  is 
concerned  that  records  stored  on  and 
produced  from  machine  readable  media 
may  be  susceptible  to  accidental 
alteration,  or  incorrect  processing. 
Accordingly,  each  jurisdictional 
company  is  required  to  implement 
internal  control  procedures  that  assure 
the  reliability  of  and  ready  access  to 
data  stored  on  machine  readable  media. 
When  records  are  transferred,  each 
transfer  of  data  from  one  media  to 
another  must  be  verified  for  accuracy 
and  documented.  Similarly,  the 
software  and  hardware  required  to 
produce  readable  records  must  be 
retained  for  the  same  period  the  media 
format  selected  is  used. 

5.  Question:  What  is  the  effective  date 
of  this  authorization? 

Response:  This  authorization  is 
effective  immediately.  The  use  of  any 
type  of  storage  media  may  be 
implemented  writhout  obtaining  specific 
authorization  from  the  Commission  to 
do  so. 

By  direction  of  the  Commission. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-1049  Filed  1-15-99;  8:45  am) 
BILUNQ  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6221-11 

Meeting  of  the  Small  Community 
Advisory  Subcommittee  of  the  Local 
Government  Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUiyiMARY:  This  meeting  is  the  fourth  for 
the  Small  Community  Advisory 
Subcommittee  of  the  Local  Government 
Advisory  Committee.  The  group  takes 
up  the  work  of  an  earlier  advisory  group 
known  as  the  Small  Towns  Task  Force. 
At  this  meeting,  the  subcommittee  will 
hear  presentations  about  the  Small 
Community  Activities  Inventory 
Update.  In  addition,  the  group  will 
examine  the  efforts  of  certain  EPA 
regional  offices  to  address  small 


commimity  issues.  Finally,  the  group 
will  consider  proposals  to  improve 
upon  EPA's  implementation  of  the 
Regulatory  Flexibihty  Act  as  it  relates  to 
small  communities.  Responsibility  for 
the  Small  Community  Advisory 
Subcommittee  of  the  Local  Government 
Advisory  Committee  rests  with  the 
Office  of  Administrator,  Office  of 
Congressional  and  Intergovernmental 
Relations  (OCIR)  under  the  leadership  of 
Joseph  R.  Crapa,  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Relations  and  Linda 
B.  Rimer,  Deputy  Associate 
Administrator  for  State  and  Local 
Relations.  OCIR  serves  as  the  Agency's 
principal  liaison  with  State  and  local 
government  officials  and  the 
organizations  which  represent  them. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  Designated 
Federal  Officer  (DFO).  Members  of  the 
public  are  requested  to  call  the  DFO  at 
the  number  listed  below  if  planmng  to 
attend  so  that  arrangements  can  be  made 
to  comfortably  eccommodate  attendees 
as  much  as  possible.  However,  seating  is 
limited  and  will  be  available  on  a  first 
come,  first  serve  basis. 

This  meeting  will  be  conducted  at  the 
Environmental  Protection  Agency's 
Region  IX  Office,  75  Hawrthome  Street, 
San  Francisco,  California.  Those 
individuals  wishing  to  make  a  statement 
before  the  Subcommittee  are  encouraged 
to  submit  a  written  statement.  From 
8:30 — 8:45  a.m.  on  February  5th,  the 
Subcommittee  will  hear  comments  fi-om 
the  public.  Each  individual  or 
organization  wishing  to  address  the 
Subcommittee  will  be  allowed  at  least 
two  minutes.  Please  contact  the  DFO  at 
the  number  listed  below  to  schedule 
agenda  time.  Time  will  be  allotted  on  a 
first  come,  first  serve  basis. 

DATES:  The  meeting  will  begin  at  8:30 
a.m.  on  Thursday,  February  4  and 
conclude  at  4:30  p.m.  on  Friday, 
February  5,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency's 
Region  IX  Office,  75  Hawthorne  Street, 
San  Francisco,  California  94105. 
Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
to  401  M  Street,  SW.  (1305). 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Subcommittee  is  Steven  R. 
Wilson.  He  is  the  point  of  contact  for 
information  concemin-g  any 
Subcommittee  matters  and  can  be 
reached  by  calling  (202)  260-2294. 
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Dated:  Januarr  8. 1999. 
Steven  R.  Wilso^, 
Designated  Fedt  ml  Officer, 
Small  Commuw  Xy  Advisory  Subcommittee  of 
the  Local  Goven  iment  Advisory  Committee. 
(FR  Doc.  99-1139  Filed  1-15-99;  8:45  am) 
BiLUNO  cooe  tse^so-p 


ENVIRONME 
AGENCY 

[FRL-6221-4] 


i. 


AL  PROTECTION 


Proposed  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  In  the 
Matter  of  Johnson  Iron  Industries 
Superfund  Site 


AGENCY: 

Agency 
action:  Request 


Envirpnmental  Protection 
for  public  comment. 


SUMMARY:  Not]  ce  of  Settlement:  in 
accordance  wih  Section  122(i)(l)  of  the 
ComprehensiMe  Environmental 
Response,  Coi^pensation  and  Liability 
Act  of  1980.  ai  amended  ("CERCLA"), 
notice  is  hereqy  given  of  a  settlement 
concerning  past  and  future  response 
costs  at  the  joknson  Iron  Industries 
Superfund  Site  in  Charlotte.  Michigan. 
This  proposed!  agreement  has  been 
approved  by  tlie  Attorney  General,  as 
required  by  S^tion  122(g)(4)  of 
CERCLA.         I 

DATES:  Comments  must  be  provided  on 
or  before  February  18. 1999. 
ADDRESSES:  C()mments  should  be 
addressed  to  Karen  L.  Peaceman. 
Assistant  Regional  Counsel.  Mail  Code 
C-14J.  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago.  Illindis.  60604.  and  should 
refer  to:  In  th^ Matter  of  Johnson  Iron 
Industries  Suderfund  Site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Peaceman,  Mail  Code  C-14J, 
U.S.  Environmental  Protection  Agency. 
77  West  Jacks6n  Boulevard.  Chicago, 
Illinois  60604|  (312)  353-5751. 
SUPPLEMENTARY  INFORMATION:  The 
following  party  executed  binding 
certification  of  its  consent  to  participate 
in  the  settlemf  nt:  Hoover  Investments. 
Inc.  i 

Hoover  Investments,  Inc.  will  pay 
$30,000  for  response  costs  related  to  the 
Johnson  Iron  mdustries  Superfund  Site, 
if  the  United  States  Environmental 
Protection  Agency  determines  that  it 
will  not  withdraw  or  withhold  its 
consent  to  thej  proposed  settlement  after 
consideration  of  comments  submitted 
pursuant  to  thiis  notice. 

U.S.  EPA  mpy  enter  into  this 
settlement  under  the  authority  of 


Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  EPA  to  settle  any 
claims  under  Section  107  of  CERCLA 
with  de  minimis  parties  if  the  amount 
and  the  toxicity  of  hazardous  substances 
contributed  by  that  party  is  minimal  in 
comparison  to  other  hazardous 
substances  at  the  facility.  Pursuant  to 
this  authority,  the  agreement  proposes 
to  settle  with  a  party  who  is  potentially 
responsible  for  costs  incurred  by  EPA  at 
the  Johnson  Iron  Industries  Superfund 
Site. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement  are  available  for  review  and 
may  be  obtained  in  person  or  by  mail 
from  Karen  L.  Peaceman,  Mail  Code  C- 
14j,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

The  U.S.  Envirormiental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
Environmental  Resptonse,  Compensation,  and 
Liability  Act  of  1980,  as  amended.  42  U.S.C 
Sections  9601  et  seq. 
William  E.  Muno, 
Director,  Superfund  Division. 
[FR  Doc.  99-1130  Filed  1-15-99;  8:45  am) 
8ILUNG  COOE  8e«0-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6220-2] 

Technical  Correction;  Final  National 
Pollutant  Discharge  Elimination 
System  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Corrections;  and  notice  of  final 

NPDES  storm  water  general  permit  for 

Alaska. 

SUMMARY:  This  action  corrects  a 
typographical  error  and  inadvertent 
omission  in  the  text  of  "Final  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities" 
(MSGP)  which  was  published  on  Friday, 
August  7. 1998. 

This  action  also  provides  notice  for 
the  final  modification  to  the  NPDES 
MSGP  for  storm  water  discharges 
associated  with  industrial  activity  in  the 
State  of  Alaska. 

DATES:  Today's  corrections  are  effective 
January  19, 1999.  In  accordance  with  40 
CFR  23.2,  the  correction  and  permit 


modification  for  the  State  of  Alaska 
shall  be  considered  final  for  the 
purposes  of  judicial  review  at  1  p.m. 
(Eastern  time)  on  February  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Wallace  at  206-553-6645. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  August  7, 1998,  (63  FR  42534), 
EPA  published  a  modification  to  the 
NPDES  Multi-Sector  General  Permits 
(MSGP)  for  storm  water  discharges 
associated  with  industrial  activity, 
which  was  originally  published  on 
September  29, 1995  (60  FR  50804). 

Today's  notice  corrects  typographical 
errors,  and  inadvertent  omissions  in  the 
text  of  the  MSGP  modification,  as  well 
as  clarifies  the  fact  sheet  to  the  permit. 

Today's  notice  also  notices  the 
modification  of  the  final  NPDES  storm 
water  MSGP  for  storm  water  discharges 
associated  with  industrial  activity  in  the 
State  of  Alaska. 

n.  Technical  Correction 

The  modification  to  the  permit 
(related  to  hard  rock  mining)  published 
on  August  7, 1998  (63  FR  42534) 
contains  two  inadvertent  typographical 
errors.  Specifically,  in  the  note  to  Table 
G— 4  in  the  final  clarification  published 
at  63  FR  at  42545,  in  the  first  column, 
EPA  neglected  to  include  one  word 
("and")  and  inadvertently  included 
another  word  ("not").  In  the  August  7, 
1998,  notice,  the  second  sentence  in  the 
note  read: 

For  such  sources,  coverage  under  this 
permit  would  be  available  if  the  discharge  is 
composed  entirely  of  storm  water  does  not 
combine  with  other  sources  of  mine  drainage 
that  are  not  subject  to  40  CFR  Part  440,  as 
well  as  meeting  other  eligibility  criteria 
contained  in  Part  I.B.  of  the  Permit. 
(Emphasis  added.) 

EPA  is  today  correcting  those 
typographical  errors  so  that  the  sentence 
will  read: 

For  such  sources,  coverage  under  this 
permit  would  be  available  if  the  discharge  is 
composed  entirely  of  storm  water  and  does 
not  combine  with  other  sources  of  mine 
drainage  that  are  subject  to  40  CFR  Part  440, 
as  well  as  meeting  other  eligibility  criteria 
contained  in  Part  I.B.  of  the  Permit. 
(Emphasis  added.) 

Based  on  the  explanation  in  the  fact 
sheet  published  on  August  7, 1998,  as 
well  as  the  other  provisions  of  the 
Permit  at  Part  I.B.,  these  corrections 
make  the  intended  meaning  of  the 
sentence  clear. 

m.  Notice  of  Modification  of  NPDES 
Stomi  Water  Permit  in  Alaska 

On  October  22, 1997  (62  FR  54950), 
EPA  proposed  to  modify  the  MSGP  in 


the  State  of  Alaska.  EPA  was  not  able  to 
provide  notice  of  the  final  pennit  in 
Alaska  on  August  7. 1998,  when  the 
Agency  modified  the  MSGP  in  other 
jurisdictions  where  EPA  administers  the 
NPDES  permitting  program,  because  at 
that  time  the  State  of  Alaska  had  not 
concluded  proceedings  to  certify 
compliance  with  Alaska  water  quality 
standards  (pursuant  to  Clean  Water  Act 
section  401)  and  to  determine 
consistency  with  the  State's  coastal  zone 
management  program.  Today's  action 
finalizes  the  modifications  to  the 
NPDES  MSGP  for  storm  water 
discharges  associated  with  industrial 
activity  in  the  State  of  Alaska. 

B.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  the 
final  MSGP  in  Alaska  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  in  today's  final 
notice  for  Alaska  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  in  previous  submissions 
made  for  the  NPDES  permit  program 
under  the  provisions  of  the  Clean  Water 
Act. 

C  401  Certification 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters,  shall  be  granted  until 
the  State  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  Sections  301,  302,  303, 
306,  and  307  of  the  CWA.  The  Section 
401  certification  process  has  been 
completed  for  the  State  of  Alaska.  The 
following  summary  indicates  where 
additional  permit  requirements  have 
been  added  as  a  result  of  the 
certification  process  and  also  provides  a 
more  detailed  discussion  of  additional 
requirements  for  Alaska. 

Alaska  401  conditions  provide  that  a 
copy  of  the  Notice  of  Intent  form,  in 
addition  to  the  NOI  already  required  to 
be  submitted  to  EPA,  and  a  copy  of  the 
storm  water  pollution  prevention  plan 
(PPP)  must  be  sent  to  the  appropriate 
nearest  office  fisted  below  prior  to 
discharging  under  the  MSGP.  Copies  of 
any  discharge  monitoring  reports  or 
other  reports  required  under  the  permit 
must  also  be  sent  to  the  appropriate 
State  office.  A  copy  of  any  Notice  of 
Termination  must  be  submitted  to  the 
appropriate  State  office.  The  addresses 
of  State  offices  to  which  copies  are  to  be 
sent  are: 

For  projects  nearest  to  Anchorage  or 
Fairbanks,  send  to  the  attention  of  Bill 
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Lamoreaux  at:  Alaska  Department  of 
Environmental  Conservation,  Water 
QuaUty  Permitting  Section/Storm 
Water,  555  Cordova  Street,  Anchorage, 
AK  99501.  (907)  563-6529,  FAX  (907) 
563-4026. 

For  projects  nearest  to  Juneau,  send  to 
the  attention  of  Kenwyn  George  at: 
Alaska  Department  of  Environmental 
Conservation,  Water  Quality  Permitting 
Section/Storm  Water,  410  Willoughby 
Avenue,  Juneau,  AK  99801,  (907)  465- 
5300,  FAX  (907)  465-5274. 

Because  Alaska  DEC  has  certified  the 
MSGP,  authorization  under  the  MSGP 
constitutes  authorization  under  a  State 
permit  as  a  matter  of  Alaska  law. 

IV.  Signatures 

Region  X 

Signed  this  6th  day  of  October.  1998. 
Philip  G.  Millam, 

Director,  Office  of  Water 


Areas  of  coverage 

Permrt  No. 

Alaska 

AKR05**#« 

Accordingly,  I  hereby  find  consistent 
with  the  provisions  of  the  Regulatory 
FlexibiUty  Act,  that  these  final  permit 
modifications  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Authority:  Clean  Water  Act,  33 
U.S.C.  1251  et  seq. 

Dated:  October  7, 1998. 
Jane  S.  Moore, 
Acting  Regional  Administrator,  Region  10. 

For  the  reasons  set  forth  in  this 
preamble,  Table  G-4,  Parts  Vm  and  XII 
of  the  NPDES  Storm  Water  Multi-Sector 
General  Permit  Modification  (63  FR 
42534)  are  amended  as  follows: 

Table  G-4— [Amended] 

1.  The  Note  following  Table  G-4  is 
amended  to  insert  the  word  "and"  and 
delete  the  word  "not"  to  read  as  follows: 

Note:  Discharges  from  overburden/waste 
rock  and  overburden/waste  rock-related  areas 
are  not  subject  to  40  CFR  Part  440  unless:  (1) 
it  drains  naturally  (or  is  intentionally 
diverted)  to  a  point  source;  and  (2)  combines 
with  "mine  drainage"  that  is  otherwise 
regulated  under  the  Part  440  regulations.  For 
such  sources,  coverage  under  this  permit 
would  be  available  if  the  discharge  is 
composed  entirely  of  storm  water  and  does 
not  combine  with  other  sources  of  mine 
drainage  that  are  subject  to  40  CFR  Part  440, 
as  well  as  meeting  other  eligibility  criteria 
contained  in  Part  I.B.  of  the  pennit.  Permit 
applicants  bear  the  initial  responsibility  for 
determining  the  applicable  technology-based 
standard  for  such  discharges.  EPA 
recommends  that  permit  applicants  contact 
the  relevant  NPDES  permit  issuance 
authority  for  assistance  to  determine  the 
nature  and  scop>e  of  the  "active  mining  area" 
on  a  mine-by-mine  basis,  as  well  as  to 


determine  the  appropriate  permitting 
mechanism  for  authorizing  such  discharges. 

Part  vm— [Amended] 

1.  Part  vm  is  amended  by  revising 
paragraph  D.  Paperwork  Reduction  Act, 
Region  X  to  include  "Alaska"  above 
"Alaska  Indian  Country"  in  the  Areas  of 
Coverage  table  on  page  42544,  and  to 
include  "AKR05*###"  above 
"AKR05*##F"  in  the  Permit  No.  column 
of  the  same  table. 

Part  XII— [Amended] 

Alaska  401  certification  adds  special 
permit  conditions  to  the  permit 
modification  as  follows: 

Part  XII.  Coverage  Under  This  Permit 


Region  X 

The  State  of  Alaska,  except  Indian 
Country  Lands  (AKR05*###) 

Part  IV.  F.  is  added  to  the  Permit  as 
follows: 

1.  Storm  Water  Pollution  Prevention 
Plans  are  to  be  submitted  to  the 
Department  prior  to  discharging  under 
this  permit.  Plans  are  to  be  submitted  to 
the  same  Department  of  Environmental 
Conservation  office  the  notice  of  intent 
is  sent  to. 

2.  Any  project  within  the  Matanuska- 
Susitna  Borough  (MSB)  Coastal  District 
must  comply  with  the  following 
conditions: 

a.  Within  the  75-foot  shoreline 
setback,  all  areas  not  occupied  by 
allowed  development  must  minimize 
disturbance  of  natural  vegetation.  The 
intent  is  to  provide  natural  filtering  of 
surface  water  runoff,  minimize  erosion, 
and  provide  separation  between  the 
water  body  and  potential  sources  of 
pollutants. 

b.  A  MSB  Development  Permit  is 
required  for  any  project  located  in  a 
federally-designated  Flood  Hazard  Area. 

c.  The  MSB  should  be  contacted  to 
insure  that  projects  comply  with  local 
rules  apphcable  to  special  land  use 
districts  or  geographic  areas  affected. 

Part  IX.  B.  1.  is  added  to  the  Permit 
as  follows: 

1.  A  copy  of  the  Notice  of 
Termination  is  to  be  sent  to  the  same 
Department  of  Environmental 
Conservation  office  the  Notice  of  Intent 
is  sent  to. 


Part  n.  Notification  Requirements 

*        *        *        •        • 

Alaska  401  conditions  provide  that  a 
copy  of  the  Notice  of  Intent  form,  in 
addition  to  the  NOI  already  required  to 
be  submitted  to  EPA,  and  a  copy  of  the 
storm  water  pollution  prevention  plan 
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(PPP)  must  bi  sent  to  the  appropriate 
nearest  officd  listed  below  prior  to 
discharging  under  the  MSGP.  Copies  of 
any  discharge  monitoring  reports  or 
other  reportsjrequired  under  the  permit 
must  also  be  bent  to  the  appropriate 
State  office.  ^  copy  of  any  Notice  of 
Termination  hiust  be  submitted  to  the 
appropriate  State  office.  The  addresses 
of  State  officis  to  which  copies  are  to  be 
sent  are:        J 

For  projecljs  nearest  to  Anchorage  or 
Fairbanks,  seind  to  the  attention  of  Bill 
Lamoreaux  at:  Alaska  Department  of 
Environmenl  al  Conservation,  Water 
Quality  Peniitting  Section/Storm 
Water,  555  Cardova  Street,  Anchorage, 
AK  99501,  (907)  563-6529,  FAX  (907) 
563-4026. 

For  projects  nearest  to  Juneau,  send  to 
the  attention  of  Kenwyn  George  at: 
Alaska  Department  of  Environmental 
Conservation,  Water  Quality  Permitting 
Section/Storin  Water,  410  Willoughby 
Avenue.  Juniau,  AK  99801,  (907)  465- 
5300,  FAX  (407)  465-5274. 
•         »         «         «         » 

|FR  Doc.  99-l|)30  Filed  1-15-99;  8:45  am] 
BILUNO  COOE  64afr-5<M> 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  PiiJlic  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  7.  1999. 

SUMMARY:  Tl^e  Federal  Communications 
Commissionfe,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  he  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  con  duct  or  sponsor  a  collection 
of  informati(  »n  unless  it  displays  a 
currently  va  id  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  ta  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vajid  control  number ;» 
Comments  aire  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commissiori,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accui  acy  of  the  Commission's 
burden  estiiiate;  (c)  ways  to  enhance 
the  quality,  jutility,  and  clarity  of  the 
information!  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information!  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  22,  1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  fisted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554  or  via  the 
hitemet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0875. 
Title:  Long-Term  Portability  Cost 
Classification  Proceeding,  CC  Docket 
No.  95-116,  MO&O,  RM  8535.  and 
Telephone  Number  Portability,  CC 
Docket  No.  95-116,  Third  R&O. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  67. 
Estimated  Time  Per  Response:  85.5 
hours  (avg.) 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  5,729  hours. 
Total  Annual  Costs:  SO. 
Needs  and  Uses:  Incumbent  local 
exchange  carriers  that  want  to  recover 
their  carrier-specific  number  portability 
costs  must  file  tariffs  and  cost  support 
with  the  Commission  for  federal  end- 
user  charges.  These  tariffs  and  cost 
support  must  detail  both  the  natiu-e  and 
specific  amount  of  those  carrier-specific 
costs  that  are  directly  related  to  nimiber 
portability,  and  those  carrier-specific 
costs  that  are  not  directly  related  to 
number  portability.  The  Commission 
will  use  this  information  to  ensure  that 
the  end-user  charge  recovers  the 
incumbent  LECs'  cost  of  implementing 
and  providing  nimiber  portability  in  a 
competitively  neutral  manner. 
OMB  Control  Number:  3060-0877. 
Title:  1999  Central  Office  Code 
Utilization  Survey  (COCUS). 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  2.900. 
Estimated  Time  Per  Response:  9  hours 
(avg.) 

Frequency  of  Response:  Annually;  On 
occasion  reporting  requirements. 


Total  Annual  Burden:  26,100  hours. 

Total  Annual  Costs:  SO. 

Needs  and  Uses:  The  1999  Central 
Office  Code  UtiUzation  Survey  seeks 
information  not  only  on  the  number  of 
central  office  codes  assigned  to  carriers, 
but  also  on  the  amount  of  individual 
numbers  assigned  to  consumers  from 
the  central  office  codes.  This 
information  will  assist  the  Commission 
in  determining  methods  to  help 
alleviate  some  of  the  costs  associated 
with  the  addition  of  new  area  codes. 

OMB  Control  Number:  3060-0874. 

Title:  Consumer  Complaint  Forms. 

Form  Numbers:  FCC  475  and  FCC 
476. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit 
entities;  Not-for-profit  institutions. 

Number  of  Respondents:  80,000. 

Estimated  Time  Per  Response:  0.50 
hours  (avg.) 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  40,000  hours. 

Total  Annual  Costs:  SO. 

Needs  and  Uses:  FCC  Forms  475  and 
476  will  allow  the  Commission  to 
collect  detailed  data  bom  consumers  on 
the  practices  of  common  carriers.  The 
information  contained  in  the  collection 
will  allow  consumers  to  provide  the 
Commission  with  the  relevant 
information  required  and  help 
consumers  to  develop  a  concise 
statement  outlining  die  issue  in  dispute. 
The  information  will  then  be  used  to 
assist  in  the  resolution  of  informal 
complaints  and  to  collect  data  required 
to  assess  the  practices  of  common 
carriers. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[PR  Doc.  99-1080  Filed  1-15-99;  8:45  am) 

WLUNQ  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Submitted  to  OMB  for 
Review  and  Approval 

January  12, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  PubUc  Law  104-13.  An 
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agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biu-den  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  18, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0841. 
Title:  Public  Notice — Additional 
Processing  Guidelines  for  DTV. 

Form  Numbeiis):  FCC  301  and  FCC 
340. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 
Number  of  Respondents:  75. 
Estimated  Time  per  Response:  3 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements.  Third  party  disclosure. 
Total  Annual  Burden:  225  hours. 
Total  Annual  Costs:  $270,000. 
Needs  and  Uses:  The  Commission 
released  a  public  notice  on  August  10, 
1998,  that  explains  how  "nonchecklist" 
applications  (i.e.,  applications  that  do 
not  conform  to  certain  criteria  to  enable 
fast-track  processing)  wrill  be  processed 
for  DTV  station  construction  permits. 
This  public  notice  explains  what  should 


be  included  in  engineering  showings 
and  other  types  of  application  exhibits 
and  cover  letters.  This  pubfic  notice  for 
"noncheckhst"  applications  should 
help  to  resolve  processing  uncertainties, 
enable  the  prepeu^tion  of  complete  and 
quality  applications,  and  hasten  the 
authorization  of  DTV  service.  The  data 
provided  will  be  used  by  FCC  staff  to 
ensure  that  interference  to  other  DTV 
and  NTSC  stations  is  minimized. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  99-1081  Filed  1-15-99;  8:45  am) 

BiLUNO  CODE  cria-oi-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PR  Docket  Nos.  93-61  and  GN  96-228;  FCC 
99-2] 

Small  Business  Size  Standaixls 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  seeking  comment. 

SUMMARY:  In  this  Notice,  the 
Commission  is  seeking  further  comment 
on  the  small  business  size  standard 
definitions  adopted  for  the  auction  of 
Location  Monitoring  Service  and 
Wireless  Communication  Service 
spectrum. 

DATES:  Comment  deadline:  January  20, 
1999. 

ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  SW.,  TW-A325, 
Washington,  D.C.  20554.  In  addition, 
parties  must  submit  one  copy  to  Amy 
Zoslov,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommimications  Bureau,  Federal 
Communications  Commission,  Room 
5202,  2025  M  Street  N.W.,  Washington. 
D.C. 20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Burnley  or  Arthur  Lechtman,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
at  (202)  418-0660. 

SUPPLEMENTARY  INFORMATION:  This 
Public  Notice  was  released  on  January 
13, 1999,  and  is  available  in  its  entirety, 
including  all  attachments,  for  inspection 
and  copying  during  normal  business 
hours  in  the  Wireless 
Telecommunications  Bureau's  Public 
Reference  Room,  Room  5608,  2025  M 
Street,  N.W.,  Washington,  D.C.  and  also 
may  be  purchased  fttJm  the 
Commission's  copy  contractor. 


International  Transcription  Services, 
(202)  857-3800,  fax  (202)  857-3805, 
1231  20th  Street,  N.W..  Washington, 
D.C.  20036.  It  is  also  available  on  the 
Commission's  website  at  http:// 
www.fcc.gov. 

Synopsis  of  Public  Notice 

In  accordance  with  a  recent  ruling  by 
the  Small  Business  Administration 
(SBA),  the  Commission  is  seeking 
further  comment  on  small  business  size 
standards  adopted  for  the  auction  of 
Location  and  Monitoring  Service  (LMS) 
and  Wireless  Communications  Service 
(WCS)  spectnun.  This  ruling  is  detailed 
in  the  attached  letter  from  the 
Administrator  of  the  Small  Business 
Administration.  The  Commission  seeks 
comment  on  these  issues  for  purposes  of 
obtaining  SBA  approval  of  the  LMS  and 
WCS  size  standards.  This  action  will  not 
affect  the  outcome  of  the  WCS  auction 
or  the  payment  obligations  of  WCS 
licensees. 

The  LMS  auction  is  scheduled  to 
begin  on  February  23, 1999.  In  our  rules 
for  that  auction,  the  Commission 
adopted  small  business  size  standards 
and  associated  bidding  credits  for  LMS 
to  remove  entry  barriers  and  ensure  the 
participation  of  small  businesses  in  the 
LMS  auction  and  in  the  provision  of 
service.  The  Commission  sought 
comment,  in  general,  on  small  business 
size  standards  for  LMS,  and  one  party 
commented  on  this  issue.  This 
commenter,  Coratrak.  recommended 
that  the  Commission  adopt  two  small 
business  categories  in  the  LMS  auction: 
(1)  a  "small  business"  category,  for 
businesses  with  average  gross  revenues 
not  to  exceed  $10  miUion;  and  (2)  a 
"very  small  business"  category,  for 
businesses  with  average  gross  revenues 
not  to  exceed  $3  million.  Comtrak  also 
recommended  that  the  Commission  rely 
solely  on  gross  revenues,  and  not  the 
number  of  employees,  for  the  purpose  of 
determining  an  entity's  eligibility  for 
small  business  incentives,  as  it  has  done 
in  previous  auctions.  None  of  the 
commenters  addressed  capital 
requirements  supp)orting  the  suggested 
small  business  thresholds. 

The  rules  the  Commission  adopted  for 
LMS  define  a  "small  business"  as  an 
entity  with  average  aimual  gross 
revenues  for  the  preceding  three  years 
not  to  exceed  $15  million.  They  define 
a  "very  small  business"  as  an  entity 
with  average  annual  gross  revenues  for 
the  preceding  three  years  not  to  exceed 
$3  million.  Thus,  in  accordance  with 
the  Part  1  rules  concerning  competitive 
bidding,  small  businesses  will  receive  a 
25  percent  bidding  credit  and  very  small 
businesses  will  receive^  35  percent 
bidding  credit. 
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The  WCS  auction  closed  on  April  25, 
1997.  In  the  expedited  rulemaking 
proceeding  for  this  service,  the 
Commission  adopted  tiered  small 
business  slzfe  standards  and  associated 
bidding  credits.  The  Commission  took 
this  action  to  ensure  that  small 
businesses  have  the  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  serviqes,  as  required  by  Section 
309{j)  of  thej  Communications  Act.  The 
record  in  th^  WCS  proceeding 
supported  tke  establishment  of  small 
business  prtivisions.  Several 
commenter^  urged  the  Commission  to 
use  tiered  definitions,  with  levels 
similar  to  tl^ose  employed  for  broadband 
PCS.  As  wai  the  case  with  LMS,  none 
of  the  comnienters  discussed  capital 
requirements  supporting  the  suggested 
small  business  thresholds. 

The  Commission  adopted  the  same 
small  business  definitions  for  WCS  as  it 
did  for  broajdband  PCS.  Thus,  it  defined 
a  "small  business"  as  an  entity  with 
average  annjual  gross  revenues  for  the 
preceding  tkree  years  not  to  exceed  $40 
million.  Tho  Commission  defined  a 
"very  small  business"  as  an  entity  with 
average  annual  gross  revenues  for  the 
preceding  three  years  not  to  exceed  $15 
million.  The  Commission  established 
bidding  credits  of  25  percent  for  small 
businesses  and  35  percent  for  very  small 
businesses. 

The  SBA  recently  informed  the 
Commissio^  that  the  SBA  is  unable  to 
approve  th^  LMS  and  WCS  definitions 
because  thej  Commission  did  not  seek 
comment  on  specific  small  business 
proposals  in  the  LMS  Further  Notice  and 
the  WCS  Notice.  Herein,  the 
Commission  takes  this  opportunity  to 
solicit  comments  on  the  specific  small 
business  siiie  standards  that  it  adopted 
for  LMS  anji  WCS.  Comments  are  due 
on  or  before  January  13, 1999.  To  file 
formally,  piirties  must  submit  an 
original  ana  four  copies  to  the  Office  of 
the  Secretary.  Federal  Communications 
Commissi©^.  Federal  Communications 
Commissioh,  445  Twelfth  Street,  SW., 
TW-A325.|XVashington,  DC  20554.  In 
addition,  parties  must  submit  one  copy 
to  Amy  Zoilov,  Chief,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecomminications  Bureau,  Federal 
Communicptions  Commission,  Room 
5202,  2025|M  Street  NW.,  Washington, 
DC  20554.  Comments  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  Wireless 
Telecomm  mications  Bureau  Public 
Reference  ;  loom.  Room  5608,  2025  M 
Street  NW.,  Washington.  DC  20554. 


Federal  Communications  Comjnission. 

Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

(FR  Doc.  99-1141  Filed  1-13-99;  4:56  pm) 

BILUNQ  CODE  a712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  wilT  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
2, 1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  Jack  Ray  Ferguson,  Candler,  North 
Carolina;  Gilbert  R.  Miller.  Miller's 
Creek.  North  Carolina:  Dwight  E. 
Pardue.  North  Wilkesboro.  North 
Carolina;  Robert  F.  Ricketts.  North 
Wilkesboro.  North  Carolina;  R.  Colin 
Shoemaker,  Wilkesboro,  North  Carolina; 
and  Ronald  S.  Shoemaker.  Miller's 
Creek.  North  Carolina;  all  to  acquire 
additional  voting  shares  of  Community 
Bancshares,  Inc.,  Wilkesboro,  North 
Carolina,  and  thereby  indirectly  acquire 
voting  shares  of  Wilkes  National  Bank, 
Wilkesboro,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

I.Leo  A.  Altier,  Coming,  Ohio;  Lois 
A.  Altier,  Coming,  Ohio;  WiUiam  H. 
Altier,  Zanesville,  Ohio;  John  F.  Altier, 
Crooksville,  Ohio;  Paul  W.  Altier, 
Coming,  Ohio;  Christine  M.  Altier, 
Columbus,  Ohio;  Mary  Ann  Flowers, 
Lancaster,  Ohio;  Pamela  R.  Compston, 
New  Lexington.  Ohio;  Donald  M.  Altier. 
Somerset,  Ohio;  and  Angela  Hopkins, 
Cedar  Hill,  Texas;  to  acquire  voting 
shares  of  North  Valley  Bank,  Coming, 
Ohio. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 


Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  The  Arnold  Family  Group,  Marked 
Tree,  Arkansas;  to  retain  voting  shares 
of  Marked  Tree  Bancshares,  Inc., 
Marked  Tree,  Arkansas,  and  thereby 
indirectly  retain  voting  shares  of 
Marked  Tree  Bank,  Marked  Tree, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-1114  Filed  1-15-99;  8:45  am] 

BILUNO  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  (he  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Febmary  12, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Flag  Financial  Corporation, 
LaGrange,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  First  Flag 
Bank,  LaGrange,  Georgia  (formerly  First 
Federal  Savings  Bank  ofLaGrange), 
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upon  its  conversion  from  a  federal 
savings  bank  to  a  state-chartered  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-1115  Filed  1-15-99;  8:45  am] 
BILLING  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service,  Engineering 
Division;  Creation  of  OF  89, 
Maintenance  Record  For  Security 
Containers/Vault  Doors 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration/Federal  Supply  Service, 
Engineering  Division  is  creating  the  OF 
89,  Maintenance  Record  For  Security 
Containers/Vault  Doors  to  record  all 
maintenance  performed  on  a  container 
or  vault  by  locksmiths  or  other  technical 
person.  You  can  obtain  a  camera  copy 
in  two  ways: 

On  the  internet.  Address:  http:// 
www.gsa.gov/forms/forras.htm,  or; 

From  Form-X,  Attn.:  Barbara  Williams, 
(202)  501-0581. 

FOR  FURTHER  INFORMATION  CONTACT:  Ndr. 
Jeffery  Schatz  (703)  305-6338.  This 
contact  is  for  information  about 
completing  the  form  only. 
DATES:  Effective  January  19, 1999. 

Dated:  December  21, 1998. 
Barbara  M.  Williams, 
Deputy  Standard  Optional  Forms 
Management  Officer. 
(FR  Doc.  99-1074  Filed  1-15-99;  8:45  am] 

BILUNG  CODE  682&-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Hanford  Thyroid  Disease  Study  Draft 
Report 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  public  meeting. 

Name:  Release  of  Hanford  Thyroid  Disease 
Study  Draft  Report 

Time  and  Date:  7  p.m.-9  p.m.,  January  28, 
1999. 

Place:  Doubletree  Hotel,  802  George 
Washington  Way,  Richland,  Washington 


99352.  Telephone  509/946-7611,  fax  509/ 
943-8564. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  200  people. 

Purpose:  Investigators  from  Seattle's  Fred 
Hutchinson  Cancer  Research  Center  (FHCRC) 
and  the  CDC  will  present  findings  to  the 
media  and  general  public  from  the  Hanford 
Thyroid  Disease  Study  Draft  Report.  The 
pmpose  of  the  study  was  to  determine  if 
there  was  an  increased  risk  for  thyroid 
disease  among  a  randomly  selected  study 
population  that  was  exposed  to  atmospheric 
releases  of  radioactive  iodine-131  from  the 
Hanford  Nuclear  Site  in  eastern  Washington 
State  during  the  1940s  and  1950s.  The  study, 
mandated  by  Congress,  was  conducted  by  a 
team  of  scientists  at  the  FHCRC  under 
contract  from  the  CDC. 

Background:  In  1986,  Freedom  of 
Information  Act  requests  led  the  Department 
of  Energy  to  make  public  thousands  of  pmges 
of  documentation  indicating  that  large 
quantities  of  radioactive  materials  were 
released  into  the  atmosphere  from  the 
Hanford  Nuclear  Site.  The  radioactivity  was 
a  byproduct  of  nuclear  weapons  production 
frorh  December  1944  through  1957.  Most  of 
the  radioactivity  was  released  in  the  form  of 
iodine-131  (1-131),  which  concentrates  in  the 
thyroid  glands  of  those  who  eat  food 
contaminated  by  it.  The  amount  of  1-131 
released  during  this  period  was  more  than 
half  a  million  curies,  prompting  concern 
regarding  thyroid  health  effects.  The 
government  convened  a  special  Hanford 
Health  Effects  Review  Panel  to  review  the 
documents  and  recommend  steps  to  evaluate 
possible  health  consequences  among  those 
who  live  near  the  Hanford  Site.  Two  studies 
were  undertaken  as  a  result  of  these 
recommendations.  The  first  was  the  Hanford 
Environmental  Dose  Reconstruction  Project, 
which  estimated  potential  radiation  doses  to 
the  thyroid  among  persons  exposed  to 
Hanford  1-131  releases.  The  second  was  the 
Hanford  Thyroid  Disease  Study.  This  study 
was  designed  to  determine  whether  the 
exposures  from  Hanford  resulted  in  an 
increased  risk  of  thyroid  disease  in  a 
randomly  selected  study  population.  In  late 
1989,  a  contract  to  perform  this  study  was 
awarded  to  the  FHCRC. 

FOR  FURTHER  INFORMATION 
CONTACT:  General  information  may  be 
obtained  from  Mr.  Mike  Donnelly,  Project 
Officer,  Radiation  Studies  Branch  (RSB), 
Division  of  Environmental  Hazards  and 
Health  Effects  (DEHHE),  NCEH,  CDC,  4770 
Buford  Highway,  NE,  (F-35),  Atlanta,  Georgia 
30341-3724.  Telephone  770/488-7040,  fax 
770/488-7044.  Technical  information  may  be 
obtained  from  Dr.  Paul  Garbe,  RSB.  DEHHE, 
NCEH,  CDC,  4770  Buford  Highway,  NE,  (F- 
35),  Atlanta,  Georgia  30341-3724.  Telephone 
770/488-7040,  fax  770/488-7044. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 


Dated:  January  8, 1999. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CEiC). 
[FR  Doc.  99-1068  Filed  1-15-99;  8:45  am] 

BILLMQ  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
069296,  October  20,  1980,  as  amended 
most  recently  at  63  FR  50916-17,  dated 
September  23,  1998)  is  amended  to 
reflect  reorganization  of  the  Division  of 
Respiratory  Disease  Studies,  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH). 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  title  for  the  Division  of 
Respiratory  Disease  Studies  (CCA), 
delete  the  functional  statement  and 
insert  the  following: 

(1)  Provides  national  and 
international  leadership  for 
understanding  and  preventing 
occupational  respiratory  disease;  (2) 
plans,  designs  and  conducts  a  national 
research  program  for  the  prevention»of 
occupational  respiratory  disease;  (3) 
upon  request,  conducts  hazard 
evaluations  and  provides  technical 
assistance  to  address  emerging  problems 
in  occupational  respiratory  disease;  (4) 
plans,  designs  and  conducts  a  national 
surveillance  program  for  occupational 
respiratory  diseases;  (5)-communicates 
study  findings  for  the  prevention  of 
occupational  respiratory  diseases  and 
evaluates  the  effectiveness  of  these 
communications;  (6)  carries  out  a 
program  of  testing,  evaluation, 
certification,  and  quality  assurance 
monitoring  of  respiratory  protective 
devices  and  publishes  and  promulgates 
such  regulations,  notices,  and  findings 
necessary  for  the  efficient  and  effective 
conduct  of  these  programs  under  the 
Federal  Mine  Safety  and  Health  Act 
(FMSHAct)  of  1977  and  the 
Occupational  Safety  and  Health  Act 
(OSHAct)  of  1970;  (7)  administers  a 
program  of  legislatively  mandated 
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medical  services  for  coal  miners  under 
the  FMSHAct  of  1977. 

After  the  title  and  functional 
statement  for  i  he  Office  of  the  Director 
(CCAl),  insert  the  following: 

Communicction  and  Information 
Activity  (CCa\  2).  (1)  Collaborates  with 
Division  staff  ^o  translate  findings  from 
research,  survteillance  and  other 
Division  activities  to  produce  products 
that  motivate  respiratory  disease 
prevention  activities;  (2)  coordinates 
with  other  heilth  commimication, 
health  education,  and  information 
dissemination  activities  within  the 
Institute  to  enpure  the  effective 
disseminatiori  of  these  products;  (3) 
coordinates  at  Division  activities 
relating  to  gra^its  and  cooperative 
agreements  inj  conjunction  with  the 
NIOSH  Officejof  ExUamural 
Coordination  knd  Special  Projects;  (4) 
provides  the  Division  with  systems 
analysis,  archiving  guidance,  and 
computer  progreunming  support;  (5) 
coordinates  and  promotes  regular 
seminars,  workshops,  and  other 
meetings  as  necessary;  (6)  operates  the 
Division's  iocpl  area  network  in 
coordination  vith  the  NIOSH  Office  of 
Administratis  e  and  Management 
Services,  Management  Systems  Branch. 

Field  Studies  Branch  (CCA7).  (1) 
Designs  and  donducts  short-  and  long- 
term  field  investigations  of  occupational 
respiratory  diseases;  (2)  responds  to 
requests  for  hpalth  hazard  evaluations 
and  technical' assistance  relevant  to 
occupational  Respiratory  disease;  (3) 
conducts  morbidity  and  mortality 
studies  relatii  ig  to  occupational 
respiratory  diseases  in  order  to:  (a) 
identify  causal  agents  (and  other  risk 
factors);  (b)  quantify  exposure-effect 
relationships  (c)  evaluate  prevalence 
and  severity  of  specific  respiratory 
diseases  in  sejected  worker  populations; 
(4)  conducts  Environmental  studies, 
industrial  hygiene  research, 
experiments, land  demonstrations  of 
workplace  exposures  and  controls 
including  thej  use  of  respiratory 
protective  equipment,  and  to  study 
problems  creited  by  new  technology;  (5) 
provides  statistical  design  and 
implements  data  analysis  and 
verification  for  Division  research 
projects;  (6)  develops  and  evaluates 
research  metkods  of  data  collection, 
processing,  and  statistical  analysis. 

LaboratoryiFiesearch  Branch  (CCA9). 
(1)  Conducts  laboratory  research 
complement^  to  and  coordinated  with 
field  investigations  of  occupational 
respiratory  diseases  and  respirator 
testing  and  ctrtification;  (2)  formulates 
and  implements  laboratory  research 
which  will  identify  factors  involved  in 
the  early  detection  and  differential  rates 


of  susceptibility  to  occupational 
respiratory  disease;  (3)  develops  new 
methods  to  improve  detection  and 
measurement  of  human  response  to 
respiratory  hazards  found  in  the 
workplace;  (4)  develops  new  methods 
and  technologies  to  characterize  and 
measure  respiratory  exposure  agents;  (5) 
devises  and  conducts  clinical  research 
studies  on  the  causes,  detection,  and 
quantification  of  occupational 
respiratory  disease;  (6)  in  conjunction 
with  researchers  in  the  Health  Effects 
Laboratory  Division,  carries  out  an 
experimental  pathology  program 
utilizing  appropriate  laboratory  animals 
to  study  the  mechanism  and  progression 
of  lung  damage  from  occupational 
respiratory  exposures;  (7)  carries  out 
laboratory  studies  of  respirators,  their 
components,  and  evaluates  new 
respirator  technology  to:  (a)  Determine 
the  effectiveness  of  respirators:  (b) 
develop  new  or  improved  testing  and 
certification  instrumentation  needed  to 
evaluate  emerging  respirator 
technologies;  (c)  evaluate  the  added 
stresses  from  the  use  of  respiratory 
protective  equipment. 

Respirator  Branch  (CCAA).  (1) 
Provides  for  the  protection  of  workers  in 
dangerous  environments  by  certifying 
reliability,  safety,  and  efficacy  of 
respiratory  protection  devices;  (2) 
evaluates,  certifies,  and  maintains 
official  records  on  air-supplied  and  air- 
purifying  respirators  as  required  by  the 
FMSHAct  of  1977  and  the  OSHAct  of 
1970;  (3)  assists  in  the  development  and 
promulgation  of  new  performance 
criteria,  standards,  and  guidelines  for 
certification  of  respirators;  (4)  evaluates 
quality  control  plans,  conducts  in-plant 
audits  of  the  manufacturers'  quality 
control  programs,  and  monitors  the 
quality  and  performance  of  certified 
respirators  procured  on  the  open 
market;  (5)  investigates  field  problems 
associated  with  NIOSH-certified 
respirators;  (6)  provides  technical 
assistance  on  the  selection,  use, 
maintenance,  and  operation  of 
respiratory  protective  equipment. 

Surveillance  Branch  (CCAB).  (1) 
Periodically  collects,  analyzes  and 
disseminates  health  and  hazard 
information  related  to  occupational 
respiratory  diseases;  (2)  collaborates  on 
the  establishment  of  health  surveillance 
systems  in  order  to:  (a)  Summarize 
information  relating  to  overall 
incidence,  prevalence,  mortality,  and 
importance  of  occupational  respiratory 
diseases;  (b)  describe  the  occurrence  of 
specific  diseases  (including  temporal 
trends]  with  regard  to  occupation, 
industry,  geography,  demographic 
characteristics,  and  other  factors  for 
which  information  is  available;  (c) 


describe  the  distribution  and  trends  in 
occupational  exposure  to  agents 
responsible  for  respiratory  diseases;  (3) 
periodically  produces  and  develops 
reports  describing  workplace  hazards 
and  work-related  occupational  lung 
diseases;  (4)  coordinates  with  other 
Federal  agencies  and  promulgates  rules 
as  provided  for  in  the  FMASHAct  of 
1977.  and  the  OSHAct  of  1970,  to 
provide  for  the  collection  and  reporting 
of  health  and  hazard  surveillance  data 
related  to  occupational  respiratory 
diseases;  (5)  provides  technical 
assistance  and  recommendations 
concerning  medical  screening  and 
health  surveillance  of  workers  exposed 
to  respiratory  hazeuds  in  the  workplace; 
(6)  conducts  surveys  of  hazardous 
exposures  and  the  use  of  personal 
protective  equipment;  (7)  synthesizes 
data  and  frames  recommendations  for 
priority  setting,  hypothesis  generation, 
and  improved  methods  for  data 
collection;  (8)  develops  and  evaluates 
surveillance  methods  of  data  collection, 
processing,  and  statistical  analysis. 

Coa7  Workers  Health  Surveillance 
Program  Activity  (CCAB2).  (1)  Plans, 
coordinates,  and  processes  the  medical 
examinations  provided  under  the 
FMSHAct  of  1977;  (2)  operates  a 
certification  program  for  participating 
medical  facilities  and  physicians;  (3) 
evaluates  and  approves  employer 
programs  for  the  examination  of 
employees  in  accordance  with 
published  regulations;  (4)  arranges  for 
the  examination  of  employees  who  work 
at  locations  not  having  an  approved 
examination  program;  (5)  operates  the 
National  Coal  Workers  Autopsy 
Program. 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  the  following: 
Epidemiological  Investigations  Branch 
(CCA2);  Environmental  Investigations 
Branch  (CCA3);  Clinical  Investigations 
Branch  (CCA4);  Laboratory 
Investigations  Branch  (CCA5); 
Certification  and  Quality  Assurance 
Branch  (CCA6);  and  Examination 
Processing  Branch  (CCAB). 

Dated:  January  6, 1999. 
Jefi&«y  P.  Kopian, 
Director. 
[PR  Doc.  9&-1131  Filed  1-15-99;  8:45  am] 

BILUNG  CODE  41flO-18-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-0371] 

Rami  Elsharaiha;  Proposal  to  Debar; 
Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
issue  an  order  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act) 
permanently  debarring  Mr.  Rami 
Elsharaiha  from  providing  services  in 
any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
apphcation.  FDA  bases  this  proposal  on 
a  finding  that  Mr.  Elsharaiha  v^ras 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  regulation  of 
a  drug  product  under  the  act.  This 
notice  also  offers  Mr.  Elsharaiha  an 
opportunity  for  a  hearing  on  the 
proposal.  The  agency  is  issuing  this 
notice  in  the  Federal  Register  because 
all  other  appropriate  means  of  service  of 
the  notice  upon  Mr.  Elsharaiha  have 
proven  ineffective. 

DATES:  Written  request  for  a  hearing  by 
February  18,  1999. 

ADDRESSES:  Submit  written  requests  for 
a  hearing  and  supporting  information  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 

L  Conduct  Related  to  Conviction 

On  November  22,  1993,  Mr. 
Elsharaiha  entered  into  a  plea  agreement 
to  plead  guilty  to  one  count  of  making 
false  declarations  before  a  grand  jury. 
Based  on  this  plea,  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
Elsharaiha  on  March  4, 1994,  for  one 
count  of  making  false  declarations 
before  a  grand  jury,  a  Federal  felony 
offense  under  18  U.S.C.  1623. 

The  underlying  facts  supporting  this 
felony  conviction,  and  to  which  Mr. 
Elsharaiha  stipulated  in  his  plea 
agreement,  are  as  follows: 

Mr.  Elsharaiha  was  employed  by 
Quad  Pharmaceuticals  Co.,  Inc.  (Quad), 
from  June  1986  to  September  1991  as  an 


inspector  in  Quad's  quality  control 
laboratory.  On  January  13, 1993,  Mr. 
Elsharaiha  testified  before  a  grand  jury 
empaneled  by  the  United  States  District 
Court  for  the  District  of  Maryland.  In  his 
testimony,  Mr.  Elsharaiha  falsely  denied 
that  he  was  aware  that  anyone  had  tried 
to  make  changes  to  the  raw  materials  log 
book  while  he  was  an  inspector  at  Quad. 
Mr.  Elsharaiha  also  falsely  denied  that 
he  was  aware  that  anyone  had  poured 
a  substance  such  as  acid  onto  the  pages 
of  the  raw  material  log  book  in  order  to 
expunge  information  that  they  did  not 
want  seen. 

II.  FDA's  Finding 

Section  306(a)(2)(B)  of  the  act  (21 
U.S.C.  335a(a)(2)(B))  requires  debarment 
of  an  individual  if  FDA  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  any  drug 
product.  Mr.  Elsharaiha's  felony 
conviction  under  18  U.S.C.  1623  was  for 
illegal  conduct  relating  to  the  regulation 
of  Quad's  drug  product.  His  false 
statements  to  the  grand  jury  concerned 
matters  that  affect  FDA's  regulatory 
decisions  about  drug  products.  Under 
section  306(1)(2)  of  the  act,  mandatory 
debarment  applies  when  an  individual 
is  convicted  within  the  5  years 
preceding  this  notice.  Section 
306(c)(2)(A)(ii)  of  the  act  requires  that 
Mr.  Elsharaiha's  debarment  be 
permanent. 

III.  Proposed  Action  and  Notice  of 
Opportunity  for  a  Hearing 

Based  on  the  findings  discussed  in 
section  II  of  this  document,  FDA 
proposes  to  issue  an  order  imder  section 
306(a)(2)  of  the  act  permanently 
debarring  Mr.  Elsharaiha  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application. 

In  accordance  with  section  306  of  the 
act  and  part  12  (21  CFR  part  12).  Mr. 
Elsharaiha  is  hereby  given  an 
opportunity  for  a  hearing  to  show  why 
he  should  not  be  debarred.  If  Mr. 
Elsharaiha  decides  to  seek  a  hearing,  he 
must  file  on  or  before  February  18, 1999, 
a  written  notice  of  appearance  and 
request  for  a  hearing.  The  procedures 
and  requirements  governing  this  notice 
of  opportunity  for  a  hearing,  a  notice  of 
appearance  and  request  for  a  hearing, 
information  and  analyses  to  justify  a 
hearing,  and  a  grant  or  denial  of  a 
hearing  are  contained  in  part  12  and 
section  306(i)  of  the  act. 

Mr.  Elsharaiha's  failure  to  file  a  timely 
written  notice  of  appearance  and 
request  for  a  hearing  constitutes  an 
election  by  him  not  to  use  the 
opportimity  for  a  hearing  concerning  his 


debarment,  and  a  waiver  of  any 
contentions  concerning  this  action.  If 
Mr.  Elsharaiha  does  not  request  a 
hearing  in  the  manner  prescribed  by  the 
regulations,  the  agency  will  not  hold  a 
hearing  and  will  issue  the  debarment 
order  as  proposed  in  this  letter. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  present  specific  facts  shovmig  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  information  and  factual  analyses  in 
the  request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact 
which  precludes  the  order  of 
debarment,  the  Commissioner  of  Food 
and  E>rugs  will  enter  summary  judgment 
against  Mr.  Elsharaiha,  making  findings 
and  conclusions  and  denying  a  hearing. 

The  facts  underlying  Mr.  Elsharaiha's 
conviction  are  not  at  issue  in  this 
proceeding.  The  only  material  issue  is 
whether  Mr.  Elsharaiha  was  convicted 
as  alleged  in  this  notice  and,  if  so. 
whether,  as  a  matter  of  law,  this 
conviction  mandates  his  debarment. 

A  request  for  a  hearing,  including  any 
information  or  factual  analyses  relied  on 
to  justify  a  hearing,  must  be  identified 
with  Docket  No.  94N-0371  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  submissions 
pursuant  to  this  notice  of  opportunity 
for  a  hearing  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  under  section 
306  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  335a)  and 
under  authority  delegated  to  the 
Director,  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.99). 

Dated:  December  23, 1998. 
Janet  Wofxlcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

(FR  Doc.  99-1034  Filed  1-15-99;  8:45  am] 

BiLUNG  CODE  4160-01-F 
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Arthritis  Advisory  Committee;  Notice 
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AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 
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This  notice  announces  a  forthcoming 
meeting  of  a  p  ublic  advisory  committee 
of  the  Food  ar  d  Drug  Administration 
(FDA).  The  mueting  will  be  open  to  the 
public. 

Name  of  Co  mmittee:  Arthritis 
Advisory  Coir  mittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendat:  ons  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Ti  me:  The  meeting  will  be 
held  on  Februury  23. 1999,  8  a.m.  to  5 
p.m. 

Location:  HoUday  Inn,  The  Kennedy 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Contact  Per.ion:  Kathleen  R.  Reedy  or 
LaNise  S.  Giles,  Center  for  Drug 
Evaluation  ami  Research  (HFD-21), 
Food  and  Dru| ;  Administration,  5600 
Fishers  Lane, :  lockville,  MD  20857, 
301-827-7001  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (30i-443-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  tha  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  Tht  committee  will  discuss 
issues  in  the  aesign  and  assessment  of 
clinical  trials  of  drugs,  biologies,  and 
devices  that  afe  b)eing  developed  for 
treatment  of  systemic  lupus 
erythematosus. 

Procedure:  fciterested  persons  may 
present  data,  information,  or  views, 
orally  or  in  wititing,  on  issues  pending 
before  the  conimittee.  Written 
submissions  nay  be  made  to  the  contact 
person  by  February  18, 1999.  Oral 
presentations  from  the  pubUc  will  be 
scheduled  bet  iveen  approximately  10 
a.m.  and  10:3(  a.m.  and  2  p.m.  and  2:30 
p.m.  Time  allctted  for  each  presentation 
may  be  limite(  I.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  pei^on  before  February  18, 
1999,  and  sub  nit  a  brief  statement  of 
the  general  na  ure  of  the  evidence  or 
arguments  the^  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  akid  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)] 

Dated:  Deceiiijer  28,  1998. 
Michael  A.  Frieoman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-1038  Filed  1-15-99;  8:45  am] 
BILUNO  CODE  41« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
[Docket  No.  98N-0222] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marketed  Drugs,  Biologies,  and 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Dissemination  of  Information  on 
Unapproved/New  Uses  for  Marketed 
Drugs,  Biologies,  and  Devices"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20,  1998 
(63  FR  64556),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0390.  The 
approval  expires  on  May  31,  1999. 

Dated:  January  9,  1999. 
WUUam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  99-1033  Filed  1-15-99;  8:45  am] 

WLUNG  CODE  41S(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  98N-0304] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Application  for  FDA 
Approval  to  Market  a  New  Drug 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Application  for  FDA  Approval  to 
Market  a  New  Drug"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600    . 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  28, 1998  (63  FR 
29229),  the  agency  annoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0001.  The 
approval  expires  on  November  30,  2001. 

Dated:  January  9, 1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  99-1035  Filed  1-15-99;  8:45  am] 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0331] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Medical  Devices:  Third- 
Party  Review  Program  under  FDAMA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Devices:  Third-Party  Review 
Program  under  FDAMA"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Ll  the 
Federal  Register  of  October  30, 1998  (63 
FR  58397),  the  agency  announced  that 
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the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance Imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0375.  The 
approval  expires  on  December  31,  2001. 

Dated:  January  6, 1999. 
WiUiam  K.  Hubbard, 
Assexiate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-1039  Filed  1-15-99;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier  HCFA-R-253  & 
HCFA-R-2S1] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

(1)  Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection. 

Title  of  Information  Collection:  Call- 
Back  Survey  of  Callers  to  the 
Medicare+Choice  Toll-free  Line. 

Form  Number:  HCFA-R-253  (OMB 
approval  #:  0938-0737). 

Use:  The  primary  purpose  of  the  call- 
back survey  is  to  obtain  information 
from  callers  about  their  satisfaction  with 
the  Medicare-t-Choice  toll-free  line.  This 
information  will  be  used  to  identify 
problems  and  make  recommendations 
for  ways  of  improving  the  service 


provided  through  the  Medicare+Choice 
toll-free  line. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households. 

Number  of  Respondents:  1,050. 

Total  Annual  Responses:  1,050. 

Total  Annual  Hours  Requested:  1 75 
hours. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Medicare  &  You  Boimce  Back  Survey 
Form. 

Form  No.:  HCFA-R-251  (OMB# 
0938-0740). 

Use:  The  primary  purpose  of  the 
bounce  back  form  is  to  provide  HCFA 
feedback  from  users  of  the 
Medicare+Choice  handbook.  The 
information  collected  through  the 
bounce  back  form  will  be  used  in 
conjimction  with  other  information 
collected  in  the  States  piloting  Medicare 
&  You  to  make  revisions  for  future 
publications  of  the  Medicare  &  You, 
Medicare+Choice  handbook. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households,  Businesses  or  other  For- 
profit. 

Number  of  Respondents:  9,655. 

Total  Annual  Responses:  9,855. 

Total  Annual  Hours:  986. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  29, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Senices,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  99-1110  Filed  1-15-99;  8:45  am] 
BILUNQ  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compUance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportimity  for  public  comment  on 
proposed  collections  of  information,  the 
Sul^tance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  siunmaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Evaluation  of  the 
National  Leadership  Institute  Program 
and  Services — New — The  Substance 
Abuse  and  Mental  Health 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Treatment  (CSAT) 
intends  to  conduct  an  evaluation  of  its 
National  Leadership  Institute  (NLI).  The 
goal  underlying  the  technical  assistance 
and  training  opportunities  provided 
through  the  NLI  is  to  strengthen  the 
competitive  position  and  power  of 
nonprofit  "community-based 
organizations"  (CBOs)  which  are 
essential  components  of  local  services 
for  the  uninsured  and  under-insured. 

The  NLI  gathers,  adapts,  and 
disseminates  the  best  available 
knowledge  about  business  management 
for  nonprofit  agencies,  including 
competitive  bidding,  strategic 
development  and  business  planning, 
cultural  competency,  team  building  and 
change  management,  and  Management 
Information  Systems.  Participants  in  the 
NLI  technical  assistjmce  programs  are 
self-identified  and  participate  in  either 
short-  or  long-term  technical  assistance 
(TA).  Short-term  TA  irvludes  2  on-site 
"TA  visits,  1  training  event,  1  group 
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technical  assistance  activity,  and  up  to 
5  resource  packages.  Long-term  TA 
includes  up  to  4  on-site  TA  visits,  up  to 
3  training  events,  2  group  TA  activities, 
and  up  to  10  resource  packages. 
Training  efforts  are  also  conducted  by 
the  NfLI,  using  curricula  developed  by 
and  administertd  by  the  NLI. 

Both  a  proce^  and  an  impact 
evaluation  will  be  conducted.  The 
process  evaluation  will  describe  the 
needs  faced  by  CBOs.  the  types  of 
training  and  tetjinical  assistance  that 
CBOs  receive  through  the  NLI,  and  CBO 
satisfaction  with  services.  The  impact 
evaluation  will  focus  on  specific 
changes  made  by  CBOs  in  response  to 
NLI  reconmiendations,  and 
improvements  in  self-rated 
organizational  performance  and  several 
organization  status  measiu^s. 

Analysis  of  this  information  will 
assist  CSAT  in  documenting  the 
numbers  and  types  of  participants 
accessing  these  services,  and  describing 
the  extent  to  which  participants 
improve  in  their  knowledge,  skill,  and 
ability  to  manage  their  organizations  in 
this  changing  b<tsiness  environment. 
This  type  of  infii>rmation  is  crucial  to 
support  CSAT  i|i  complying  with  GPRA 
reporting  requioements  and  will  inform 
future  developi|ient  of  technical 
assistance  activities. 


The  evaluation  design  for  technical 
assistance  participants  will  be  a  pre-post 
design  that  collects  identical 
information  at  initiation  of  NLI  contact 
and  again  after  12  months.  This  time 
frame  is  necessary  to  allow  CBOs  the 
opportunity  to  address  NLI  technical 
assistance  recommendations  and  to  plan 
and  implement  their  changes.  In 
addition,  the  evaluation  will  collect 
satisfaction  measures  after  each 
technical  assistance  event,  and  both  a 
comprehensive  satisfaction  siunmary 
and  an  activity  summary  at  6  and  12 
months  after  initial  NLI  contact.  A 
formal  comparison  group  is  not 
available,  but  comparisons  of  changes  in 
key  organization  status  measiu^s  can  be 
made  with  similar  data  on  changes 
collected  from  other  CSAT  KDA-funded 
grantees.  These  key  status  indicators 
include  organization  revenues,  revenue 
per  client,  revenue  sources,  client  flow, 
staff  level,  staff  turnover,  services 
provided,  and  major  growth/expansion 
or  contraction.  In  addition,  these  same 
indicators  will  be  collected,  in  one 
interview,  for  several  prior  years  to 
establish  a  pattern  of  change  within 
specific  CBOs. 

A  featiu«  of  the  data  collected  in  this 
evaluation  is  the  inclusion  of  pre-  and 
post-service  p>erceptions  of 
organizational  functioning  across  14 


business  and  financial  management 
domains.  This  information  constitutes  a 
self-assessment  that  is  used  in  planning 
NLI  services,  and  comprises  the  baseline 
against  which  follow-up  measures  of 
functioning  will  be  assessed. 

NLI  anticipates  receiving  requests  for 
assistance  from  79  CBOs  per  year  over 
the  next  3  years,  for  a  total  of  237 
programs.  This  includes  up  to  54  CBOs 
requiring  long-term  TA,  and  up  to  25 
CBOs  requiring  short-term  TA.  Data 
collection  burden  will  be  borne 
primarily  by  directors  of  the  CBOs  who 
will  provide  initial  contact  information 
(30  minutes),  pre-  and  post-test  versions 
of  organizational  self  assessments  (60 
minutes],  satisfaction  forms  (5  minutes 
each  for  2  types  of  questionnaire),  and 
activity  siunmaries  (10  minutes). 
Moreover,  up  to  10  focus  groups  will  be 
held  with  staff  representatives  from  3  to 
6  CBOs  per  focus  group. 

Discussions  will  be  held  with  staff 
representatives  from  CBOs  receiving 
NLI  services.  An  estimated  54  staff 
representatives  will  be  contacted  each 
year.  Each  focus  group  will  have 
approximately  18  attendees.  Finally,  an 
estimated  475  attendees  at  training 
events  per  year  will  also  receive  a  brief 
satisfaction  questionnaire.  The  chart 
below  summarizes  the  total  three-year 
and  annualized  burden  for  this  project. 


Respondent  type 


Number 


Average 

responses/  re- 

sporxJent 


Average  time/ 

response 

(hours) 


Total  time 
(hours) 


Annual  time 
(hours) 


CBO  Directors  . 

CBO  Staff 

Training  participants 


237 

180 

1.425 


1.5 
1.5 
.133 


711 
270 
190 


237 
90 
63 


Totals 


1,842 


1.171 


390 


Send  commeilts  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  commebts  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  \2, 1999. 
Richard  Kopand^, 
Executive  Officer.lSAMHSA. 
(FR  Doc.  99-1066iFiled  1-15-99;  8:45  am) 

BILUNQ  COOE  41«2-io— P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Sutistance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the  Center 
for  Substance  Abuse  Treatment  (CSAT) 
National  Advisory  Council  to  be  held  in 
January  1999. 

The  meeting  will  be  open  and  include 
discussion  of  the  Center's  policy  issues 
and  current  administrative,  legislative, 
and  program  developments.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities,  please  notify 
the  Contact  listed  below. 

A  siunmary  of  the  meeting  and  roster 
of  coiuicil  members  may  be  obtained 
from:  Mrs.  Marjorie  Cashion,  CSAT, 


National  Advisory  Council.  Rockwall  II 
Building,  Suite  619,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-8923. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Date:  January  26, 1999 — 9  a.m.-5 
p.m. 

Place:  Omni  Shoreham  Hotel  2500  Calvert 
Street,  NfW,  Washington,  D.C.  20008. 

Type:  Open:  January  26, 1999 — 9  a.m.-5 
p.m. 

Contact:  Marjorie  M.  Cashion,  Executive 
Secretary,  Telephone:  (301)  443-8923,  and 
FAX:  (301)  480-6077. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  meeting  date  due  to  a 
delay  resulting  from  the  need  to  determine 
whether  a  closed  session  would  be  required. 
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Dated:  January  12, 1999. 
JeriLipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  99-1090  Filed  1-15-99;  8:45  am) 

BILUNO  CODE  4ie2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Privacy  Act  of  1974:  Annual 
Publication  of  Privacy  Act  Systems  of 
Records 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  DHHS. 

ACTION:  Privacy  Act  of  1974:  annual 
republication  of  notices  of  systems  of 
records. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  a 
Table  of  Contents  of  active  systems  and 
a  comprehensive  publication  all  of  its 
active  systems  consoUdating  minor 
changes  in  accordance  with  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  about  Individuals. 

SUPPLEMENTARY  INFORMATION:  SAMHSA 
has  completed  the  annual  review  of  its 
systems  notices  and  has  determined  that 
minor  changes  are  needed.  SAMHSA 
has  consolidated  such  minor  changes  to 
make  a  comprehensive  publication  of  all 
of  its  active  systems  notices.  Published 
below  are:  (1)  A  Table  of  Contents 
which  lists  all  active  systems  of  records 
in  SAMHSA,  and  (2)  a  complete  text  of 
all  notices  consolidating  minor  changes 
which  affect  the  pubUc's  right  or  need 
to  know,  such  as  changes  in  the  system 
location  of  records,  the  designation  and 
address  of  system  managers, 
clarification  of  system  name,  records 
retention  and  disposal,  and  minor 
editorial  changes. 

Dated:  January  12, 1999. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 

1.  Table  of  Contents 

A  Ust  of  SAMHSA  system  notices  of 
active  systems  of  records  is  published 
below: 

09-30-0023    Records  of  Con  tracts  Awarded 
to  Individuals,  HHS/SAMHSA/OPS. 


09-30-0027    Grants  and  Cooperative 

Agreements:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Services  Evaluation, 
Services,  Demonstration,  Education, 
Fellowship,  Training,  Clinical  Training, 
and  Community  Services  Programs. 
HHS/SAMHSA/OA. 

09-30-0029    Records  of  Guest  Workers, 
HHS/SAMHSA/OPS. 

09-30-0033    Correspondence  Files,  HHS/ 
SAMHSA/OA. 

09-30-0036    Alcohol,  Drug  Abuse,  and 

Mental  Health  Epidemiologic  Data,  HHS/ 
SAMHSA/OA. 

09-30-0047    Patient  Records  on  Chronic 
Mentally  111  Merchant  Seamen  Treated  at 
Nursing  Homes  in  Lexington.  Kentucky 
(1942  to  the  Present),  HHS/SAMHSA/ 
CMHS. 

09-30-0049    Consultant  Records 

Maintained  by  SAMHSA  Contractors, 
HHS/SAMHSA/OPS. 

2.  A  complete  text  of  SAMHSA  active 
systems  of  records  is  published  below: 

09-30-0023 

SYSTB*  NAME: 

Records  of  Contracts  Awarded  to 
Individuals.  HHS/SAMHSA/OPS. 

SECUftfTY  Ct>SSIFICATK>N: 

None. 

SYSTEM  LOCATION: 

Director,  Division  of  Contracts 
Management,  Office  of  Program 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
6-70,  Rockwall  II  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

An  individual  who  receives  a  contract 
as  well  as  individuals  who  apply  or 
compete  for  an  award  but  do  not  receive 
the  aweird  and  their  consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Curriculimi  vitae,  salary  information, 
evaluations  of  proposals  by  contract 
review  committees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

SAMHSA:  Public  Health  Service  Act, 
sections  301  (42  U.S.C.  241),  322  (42 
U.S.C.  249(c),  and  501-05  (42  U.S.C. 
290aa  et.  seq.).  CSAT:  Center  for 
Substance  Abuse  Treatment,  Section 
507-12  (42  U.S.C.  290bb  et.  seq.).  CSAP: 
Center  for  Substance  Abuse  Prevention, 
SecUon  515-8  (42  U.S.C.  290bb-21  et. 
seq.).  CMHS:  Center  for  Mental  Health 
Services.  Section  520-35  (42  U.S.C. 
290bb-31  et.  seq.).  Protection  and 
Advocacy  for  Individuals  with  Mental 
Health  Illness  Act  of  1986  as  amended 
(42  U.S.C.  10801  et.  seq.);  Refugee 
Education  Assistance  Act  1980,  section 
501(c)  (8  U.S.C.  1522  note).  Pub.  L.  96- 
422;  Executive  Order  12341;  and 


ENsaster  Relief  Act  of  1974,  section  413. 
Pub.  L.  93-288,  as  amended  by  section 
416  of  the  Robert  T.  Stafford  Disaster 
ReUef  and  Emergency  Assistance  Act. 
Pub.  L.  100-107. 

PURPOSE(S): 

To  document  the  history  of  each 
contract  procurement  action  and  award 
made  within  SAMHSA  to  an  individual. 
The  records  are  also  used  by  contract 
review  committee  members  when 
evaluating  a  proposal  submitted  by  an 
individual. 

ROUTME  USES  OF  RECORDS  MAWT AIMED  M  THE 
SYSTEM,  MCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  fi-om  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  A  record  fi-om  this  system  may  be 
disclosed  to  the  following  entities  in 
order  to  help  collect  a  debt  owed  the 
United  States: 

(a)  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  o^set; 

(b)  To  another  Federal  agency  so  that 
agency  can  effect  an  administrative 
offset  under  common  law  or  under  31 
U.S.C.  3716  (withholding  from  money 
payable  to,  or  held  on  behalf  of,  the 
individual); 

(c)  To  the  Treasury  Department, 
Internal  Revenue  Service  (IRS),  to 
request  his/her  mailing  address  to  locate 
him/her  or  in  order  to  have  a  credit 
reportprepared; 

(d)  To  agents  of  the  Department  and 
to  other  third  parties  lo  help  locate  him/ 
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her  in  order  ta  help  collect  or 
compromise  a  debt; 

(eJTo  debt  collection  agents  under  31 
U.S.C.  3718  oij  under  common  law  to 
help  collect  a  debt;  and 

(n  To  the  Juitice  Department  for 
litigation  or  fu|rther  adjninistrative 
action. 

Disclosure  under  part  (d)  of  this 
routine  use  is  limited  to  the 
individuals's  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  him/her. 
Disclosure  under  parts  (a)-{c)  and  (e)  is 
limited  to  thoae  items;  the  amount, 
status,  and  history  of  the  claim;  and  the 
agency  or  program  under  which  the 
claim  arose.  Aii  address  obtained  from 
IRS  may  be  disclosed  to  a  credit 
reporting  agency  under  part  (d)  only  for 
purposes  of  preparing  a  commercial 
credit  report  oti  the  individual.  Part  (a) 
applies  to  claii  ns  or  debts  arising  or 
payable  under  the  Social  Security  Act  if 
and  only  if  thej  employee  consents  in 
writing  to  the  offset. 

4.  SAMHSA  may  disclose  information 
from  its  records  in  this  system  to 
consumer  repc^rting  agencies  in  order  to 
obtain  credit  riports  to  verify  credit 
worthiness  of  Contract  applicants. 
Permissible  diiclosures  include  name, 
address.  Social  Security  number  of  other 
information  necessary  to  identify  the 
individual;  tha  funding  being  sought; 
and  the  program  for  which  the 
information  is  being  obtained. 

5.  When  a  d^bt  becomes  partly  or 
wholly  uncollectible,  either  because  the 
time  period  fof  collection  under  the 
statute  of  limit  itions  has  expired  or 
because  the  Gc  vemment  agrees  with  the 
individual  to  fi  )rgive  or  compromise  the 
debt,  a  record  from  this  system  of 
records  may  bd  disclosed  to  the  Internal 
Revenue  Service  to  report  the  written- 
off  amount  as  tjaxable  income  to  the 
individual.       , 

6.  A  record  from  this  system  may  be 
disclosed  to  an  other  Federal  agency  that 
has  asked  the  I  )epartment  to  effect  an 
administrative  offset  under  common  law 
or  under  31  U.  >.C.  3716  to  help  collect 

a  debt  owed  th  s  United  States. 

Disclosure  u  [ider  this  routine  use  is 
limited  to:  name,  address.  Social 
Seciuity  numb  er,  £md  other  information 
necessary  to  identify  the  individual, 
information  about  the  money  payable  to 
or  held  for  the  individual,  and  other 
information  concerning  the 
administrative  offset. 

7.  SAMHSA  may  disclose  from  this 
system  of  recoi  ds  to  the  Department  of 
Treasury,  Internal  Revenue  Service 
(IRS):  (1)  A  delinquent  debtor's  name, 
address.  Social  Security  number,  and 
other  information  necessary  to  identify 
the  debtor;  (2)  the  amount  of  the  debt; 


and  (3)  the  program  under  which  the 
debt  arose,  so  that  IRS  can  offset  against 
the  debt  any  income  tax  refunds  which 
may  be  due  to  the  debtor. 

DISCLOSURES  TO  CONSUMERS  REPORTMQ 
AQENaES: 

Disclosures  may  be  made  from  this 
system  to  'consumer  reporting  agencies" 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681)  (F))  or  the  Federal 
Claims  CollecUon  Act  of  1966(31  U.S.C. 
3701(a)(3)).  The  purpose  of  such 
disclosures  is  to  provide  an  incentive 
for  debtors  to  repay  delinquent  Federal 
Government  debts  by  making  these 
debts  part  of  their  credit  records. 
Information  disclosed  will  be  limited  to 
name.  Social  Security  number,  address, 
other  information  necessary  to  establish 
the  identity  of  the  individual,  and 
amount,  status,  and  history  of  the  claim, 
and  the  agency  or  program  under  which 
the  claim  arose.  Such  disclosures  will 
be  made  only  after  the  procediual 
requirements  of  31  U.S.C.  3711(f)  have 
been  met. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE 

Docimients  are  filed  in  manual  files  in 
enclosed  and/or  locked  file  cabinets. 

retrievabiuty: 

Records  are  retrieved  by  contract 
number  and  cross  indexed  by 
individual's  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Federal  contract 
and  support  personnel.  Federal  contract 
review  staff  and  outside  consultants 
acting  as  peer  reviewers  of  the  project. 

2.  Physical  Safeguards:  All  folders  are 
in  file  cabinets  in  a  room  that  is  locked 
after  business  hoiu^  in  a  building  with 
controlled  entery  (picture 
identification).  Files  are  withdrawn 
from  cabinet  for  Federal  staff  who  have 
a  need  to  know  by  a  sign  in  and  out 
procedure. 

3.  Procedural  Safeguards:  Access  to 
records  is  strictly  limited  to  those  staff 
members  trained  in  accordance  with  the 
Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual. 

retention  Mm  disposal: 

a.  Procurement  or  purchase  copy,  and 
related  papers: 

(1)  Transactions  of  more  than  $25,000 
are  destroyed  6  years  and  3  months  after 
final  payment. 

(2)  Transactions  of  $25,000  or  less  are 
destroyed  3  years  after  final  payment. 


b.  Other  copies  of  records  used  by  the 
Division  of  Contracts  Management  for 
administrative  piuposes  are  destroyed 
upon  termination  or  completion. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Division  of  Contracts 
Management,  Office  of  Program 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
6-70,  Rockwall  II  Building,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

notification  procedures: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  address  above  or  appear  in  person 
to  the  Division  of  Contracts 
Management.  An  individual  may  learn 
if  a  record  exists  about  himself/herself 
upon  written  request  with  notarized 
signature.  The  request  should  include,  if 
known,  contractor's  name,  contract 
number,  and  approximate  date  contract 
was  awarded.  An  individual  who  is  the 
subject  of  records  maintained  in  this 
record  system  may  also  request  an 
accounting  of  all  disclosures  that  have 
been  made  from  that  individual's 
records,  if  any. 

record  access  procedures: 

Same  as  notification  procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought.  An 
individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

contesting  record  procedures: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  imtimely,  or  irrelevant. 

RECORD  source  CATEGORIES: 

Contract  proposals  and  supporting 
contract  documents,  contract  review 
committees,  site  visitors. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
09-30-0027 
SYSTEM  NAME: 

Grants  and  Cooperative  Agreements: 
Alcohol,  Drug  Abuse,  and  Mental 
Health  Services  Evaluation,  Service, 
Demonstration,  Education,  Fellowship, 
Training,  Clinical  Training,  and 
Community  Services  Programs.  HHS/ 
SAMHSA/OA. 

SECURITY  CLASSIFICATION: 

None. 
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SYSTEM  location: 

Director,  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Room  9D10,  Rockwall  11  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857 

Director,  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
10-75,  Rockwall  II  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857 

Director,  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
15-105,  Parklawm  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857 

categories  of  individuals  covered  by  the 
system: 

Prinicipal  investigators,  program 
directors,  trainees,  fellows,  and  other 
employees  of  applicant  or  grantee 
institutions. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Grant  and  cooperative  agreement 
applications  and  review  history, 
including  curriculum  vitae,  salary 
information,  summary  of  review 
committee  deliberations  and  supporting 
dociunents,  progress  reports,  financial 
records,  and  payback  records  of  clinical 
training  awardees. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

SAMHSA:  Public  Health  Service  Act. 
sections  301,  (42  U.S.C.  241),  303  (42 
U.S.C.  242(a),  322  (42  U.S.C.  249(c),  501 
(42  U.S.C.  290aa),  503  (42  U.S.C.  290aa- 
2),  and  505  (42  U.S.C.  290aa-4).  CSAP: 
Center  for  Substance  Abuse  prevention, 
section  515-18  (42  U.S.C.  290bb-21  et 
seq.).  CSAT:  Center  for  Substance  Abuse 
Treatment,  section  507-12  (42  U.S.C. 
290bb  et.  seq.).  CMHS:  Center  for 
Mental  Health  Services,  sections  506  (42 
U.S.C.  290aa-5)  and  520-35  (42  U.S.C. 
290bb-31  et  seq.).  Protection  and 
Advocacy  for  Individuals  with  Mental 
Illness  Act  of  1986  as  amended  (42 
U.S.C.  10801  et.  seq.);  Refugee 
Education  Assistance  Act  of  1980, 
section  501(c)  (8  U.S.C.  1522  note).  Pub. 
L.  96-422;  Executive  Order  12341;  and 
Disaster  Relief  Act  cf  1974,  section  413, 
Pub.  L.  93-288,  as  amended  by  section 
416  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
Pub.  L.  100-107. 

PURPOSE(S): 

Records  are  maintained  as  officid 
documentation  relevant  to  the  review, 
award,  and  administration  of  grant 
programs.  Specifically,  records  are:  (1) 
Used  by  staff  program  and  management 


specialists  for  purpose  of  awarding  and 
monitoring  grant  funds;  and  (2)  used  to 
maintain  communication  with  former 
trainees/fellows  who  have  incurred  an 
obligation  for  clinical  training  under 
Pubic  Health  Service  Act,  section  303 
(42  U.S.C.  242a). 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  for 
opinion  during  the  application  review 
process. 

2.  Disclosure  may  be  made  to 
SAMHSA  contractors  for  the  purpose  of 
providing  services  related  to  the  grant 
review  or  for  carrying  out  quality 
assessment,  program  evaluation,  and 
management  reviews.  Contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
is  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use.  to  the  appropriate  agency, 
whether  Federal  (e.g.,  the  Department  of 
Justice)  or  State  (e.g.,  the  State's 
Attorney's  Office),  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
vYith  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto  for  litigation. 

4.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  Ucense,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter. 

5.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  will  make  such 
records  available. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  fi-om  the  congressional  office 
made  at  the  written  request  of  that 
individual. 


7.  The  DefMirtment  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribimal.  when  (a)  HHS. 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  autliorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided  that  in 
each  case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

8.  A  record  firom  this  system  may  be 
disclosed  to  the  following  entities  in 
order  to  help  collect  a  debt  owed  the 
United  States: 

(a)  To  another  Federal  agency  so  that 
agency  can  efTect  a  salary  offset; 

(b)  To  another  Federal  agency  so  that 
agency  can  effect  an  administrative 
offset  under  common  law  or  under  31 
U.S.C.  3716  (withholding  from  money 
payable  to,  or  held  on  behalf  of,  the 
individual); 

(c)  To  the  Treasury  Department. 
Internal  Revenue  Service  (IRS),  to 
request  his/her  mailing  address  to  locate 
him/her  or  in  order  to  have  a  credit 
reportprepared; 

(d)  To  agents  of  the  Department  and 
to  other  third  parties  to  help  locate  him/ 
her  in  order  to  help  collect  or 
compromise  a  debt; 

(e)  To  debt  collection  agents  under  31 
U.S.C.  3718  or  under  common  law  to 
help  collect  a  debt;  and 

(f)  To  the  Justice  Department  for 
Utigation  or  further  administrative 
action. 

Dislosure  under  part  (d)  of  this 
routine  use  is  limited  to  the  individual's 
name,  address,  social  security  number 
and  other  information  necessary  to 
identify  him/her.  Disclosure  under  parts 
(a)-(c)  and  (e)  is  limited  to  those  items; 
the  amount,  status,  and  history  of  the 
claim;  and  the  agency  or  program  imder 
which  the  claim  arose.  An  address 
obtained  from  IRS  may  be  disclosed  to 
a  credit  reporting  agency  under  part  (d) 
only  for  the  purpose  of  preparing  a 
commercial  credit  report  on  the 
individual.  Part  (a)  appl'.TS  to  any  claims 
or  debts  arising  or  payable  under  the 
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Social  Security  Act  if  and  only  if  the 
employee  consents  in  writing  to  the 
offset. 

9.  SAMHSA  piay  disclose  information 
from  its  record^  in  this  system  to 
consumer  repotting  agencies  in  order  to 
obtain  credit  reports  to  verify  credit 
worthiness  of  arant/cooperative 
agreement  applicants.  Pennissible 
disclosures  include  name,  address. 
Social  Security  number  or  other 
information  necessary  to  identify  the 
individual:  thej funding  being  sought; 
and  the  prograii  for  which  the 
information  is  being  obtained. 

10.  When  a  debt  becomes  partly  or 
wholly  uncollectible,  either  because  the 
time  period  for]  collection  under  the 
statue  of  limitations  has  expired  or 
because  the  Government  agrees  with  the 
individual  to  fdrgive  or  compromise  the 
debt,  a  record  ^tim  this  system  of 
records  may  h&  disclosed  to  the  Internal 
Revenue  Service  to  report  the  written- 
off  amount  as  taxable  income  to  the 
individual. 

11.  A  record  from  this  system  may  be 
disclosed  to  another  Federal  agency  that 
has  asked  the  Department  to  effect  an 
administrative  bffset  under  common  law 
or  under  31  U.$.C.  3716  to  help  collect 

a  debt  owed  the  United  States. 

Disclosure  uoder  this  routine  use  is 
limited  to:  namje,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  the  individual, 
information  about  the  money  payable  to 
or  held  for  the  individual,  and  other 
information  concerning  the 
administrative  offset. 

12.  SAMHSA  may  disclose  from  this 
system  of  records  to  the  Department  of 
Treasury,  Internal  Revenue  Service 
(ERS):  (1)  A  delinquent  debtor's  name, 
address.  Social  Seciuity  niunber,  and 
other  information  necessary  to  identify 
the  debtor;  (2)  Aie  amount  of  the  debt; 
and  (3)  the  program  under  which  the 
debt  arose,  so  t^at  IRS  can  offset  against 
the  debt  any  income  tax  refunds  which 
may  be  due  to  the  debtor. 

MSCLOSUftES  TO  OOHSUMER  REPOATINQ 
AQENCtES:  I 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  de|fined  in  the  Fair  Credit 
Reporting  Act  (|l5  U.S.C.  1681  (f))  or  the 
Federal  Claims  iCoUection  Act  of  1966 
(31  U.S.C.  3701;(a)(3)).  The  purpose  of 
such  disclosures  is  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Fedieral  Government  debts 
by  making  these  debts  part  of  their 
credit  records.  Information  disclosed 
will  be  limited  to  name,  Social  Security 
number,  addre^,  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 


history  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 
Such  disclosures  will  be  made  only  after 
the  procedural  requirements  of  31 
U.S.C.  3711(f)  have  been  met. 

POLICtES  ANO  PRACTICES  FOR  STORMC, 
RETRIEVING,  ACCESSMG,  RETAJNINQ,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEMS: 

STORAGE: 

Noncomupterized  documents  are  filed 
in  folders  in  enclosed  file  cabinets  and 
open  shelves.  Computerized  records 
exist  in  tape  and  disk  form. 

retrkvabiuty: 

By  grant  numbers  and  cross-indexed 
by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  limited 
to  the  Director,  Division  of  Grants 
Management,  SAMHSA,  and  staff 
authorized  by  him/her:  grants 
specialists,  grants  technicians,  program 
officials  assigned  computer  personnel, 
and  possibly  contractor  staff  including 
the  project  director  and  research 
associates. 

2.  Physical  Safeguards:  Records  are 
maintained  in  a  secured  area.  During 
normal  work  hours,  area  is  staffed  by 
authorized  persoimel  who  must  show 
identification  for  entry.  At  other  times, 
the  computer  area  is  locked.  Hard  copy 
files  are  stored  in  rooms  which  are 
locked  at  night.  A  24-hour  security 
guard  patrols  building. 

3.  Procedural  Safeguards:  Computer 
records  are  password  protected; 
passwords  are  changed  periodically. 
Contractors  working  on  computerized 
records  are  given  passwords  to  access 
data  only  on  a  need-to-know  basis. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual  and  part  6, 
"Automated  Information  System 
Security"  of  the  Information  Resources 
Management  Manual. 

RETENTION  AND  DISPOSAL: 

a.  Alcohol,  E>rug  Abuse,  and  Mental 
Health  Services  Evaluation,  Services 
and  Demonstration  Grants:  A  copy  of 
the  final  report  is  offered  to  the  National 
Archives  and  Records  Administration 
when  10  years  old.  Other  records  are 
held  two  years  after  termination  of 
support  and  final  audit  and  then 
transferred  to  the  Washington  National 
Records  Center  located  at  4105  Suitland 
Road,  Suitland,  MD  20409.  Records  are 
destroyed  when  6  years  and  3  months 
old. 

b.  Education  Grants:  Records  are  held 
2  years  after  completion  of  grants 
activities  and  final  audit  and  then 
transferred  to  the  Washington  National 


Records  Center  located  at  4205  Suitland 
Road,  Suitland,  MD  20409.  Records  are 
destroyed  when  13  years  old. 

c.  Training  Program  Grants:  Records 
are  held  1  year  after  termination  of 
support  and  final  audit  and  then  retired 
to  the  Washington  National  Records 
Center  located  at  4205  Suitland  Road, 
Suitland,  MD  20409.  Records  are 
destroyed  when  3  years  old. 

d.  Fellowships,  Community  Services 
Program  Grants  and  Other  Related 
Grants:  Records  are  held  2  years  after 
termination  of  support  and  final  audit 
and  then  retired  to  the  Washington 
National  Records  Center  located  at  4205 
Suitland  Road,  Suitland,  MD  20409. 
Records  are  destroyed  when  5  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Same  as  System  Location 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  above  address.  Verifiable  proof  of 
identity  is  required. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought,  and  should  provide  the  official 
grant  number  when  possible.  An 
individual  may  also  request  an 
accoimting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  appropriate  System 
Manager  at  the  address  specified  above 
and  reasonably  identify  the  record 
specify  the  information  being  contested, 
the  corrective  action  sought,  along  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Applicants,  grantees,  fellows, 
trainees,  personnel  at  grantee  institution 
on  whom  the  record  is  maintained, 
Federal  advisory  committees,  site 
visitors,  consultants,  references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
0»-30-0029 
SYSTEM  NAME: 

Record  of  Guest  Workers.  HHS/ 
SAMHSA/OPS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Director,  Division  of  Human 
Resources  Management,  Office  of 
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Program  Services,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Room  14C-24,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

categories  of  indiviouals  covered  by  the 
system: 

Individuals  using  SAMHSA  facilities 
who  are  not  employees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Personal  information  including  name, 
address,  date  and  place  of  birth, 
education,  employment,  purpose  for 
which  SAMHSA  facilities  are  desired, 
outside  sponsor  and  SAMHSA  sponsor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  section 
301,  (42  U.S.C.  241). 

PURPOSE(S): 

To  docimients  individual's  presence 
at  SAMHSA  and  as  a  record  that  the 
individual  is  not  performing  services  for 
SAMHSA  and  is  dierefore  not  an 
employee. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  the  U.S. 
Office  of  Personnel  Management  for 
program  evaluation  purposes. 

2.  Disclosure  may  oe  made  to 
institutions  providing  financial  support 
for  subject  individual. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

4.  The  E>epartment  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  Utigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  piurpose  for  which 
the  records  were  collected. 


POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders. 

RETRIEVABILmr: 

Retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Authorized 
employees  of  the  Division  of  Human 
Resources  Management  and  SAMHSA 
managers  and  supervisors  with 
legitimate  interest  in  guest  workers. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms. 

3.  Procedural  Safeguards:  Authorized 
individuals  have  been  trained  in 
accordance  with  the  Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  held  1  year  after  guest 
worker  separates  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Human 
Resources  Management,  Office  of 
Program  Services,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Room  14C-24,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact  the  System  Manager  at  the 
address  above,  hidividuals  who  request 
notification  in  person  must  supply  one 
proof  of  identity  containing  individual's 
complete  name  and  one  other  identifier 
with  picture  (e.g.,  driver's  license, 
building  pass).  Individuals  who  request 
notification  by  mail  must  supply 
notarized  signature  as  proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accoimting  of  disclosiu^s  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  imder  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and  SAMHSA 
sponsor. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-30-0033 
SYSTEM  NAME: 

Correspondence  Files.  HHS/ 
SAMHSA/OA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  the  Administrator,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Room  12-107, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857 

Office  of  the  Director,  Center  for 
substance  Abuse  Prevention,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Room  9D10,  Rockwall 
II  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857 

Office  of  the  Director,  Center  for 
Substance  Abuse  Treatment,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Room  10-75,  Rockwall 
II  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857 

Office  of  the  Director,  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Room  15-105, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  request  information 
on  SAMHSA  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

SAMHSA:  Public  Health  Service  Act. 
sections  301  (42  U.S.C.  241),  322  (42 
U.S.C.  249(c)).  and  501-05  (42  U.S.C. 
290aa  et  seq.).  CSAP:  Center  for 
Substance  Abuse  Prevention,  section 
515-«  (42  U.S.C.  290bb-21  et  seq.). 
CSAT:  Center  for  Substance  Abuse 
Treatment,  section  507-12  (42  U.S.C. 
290bb  et  seq.).  CMHS:  Center  for  Mental 
Health  Services,  sections  506  (42  U.S.C. 
290aa-5)  and  520-35  (42  U.S.C.  290bb- 
31  et  seq.).  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act  of 
1986  as  amended  (42  U.S.C.  1901  et. 
seq.);  Refugee  Education  Assistance  Act 
of  1980,  section  501(c)  (8  U.S.C.  1522 
note).  Pub.  L.  96-422;  Executive  Order 
12341;  and  Disaster  Rehef  Act  of  1974, 
section  413,  Pub.  L.  93-288,  as  amended 
by  section  416  of  the  Robert  T.  Stafford 
disaster  Relief  and  Emerpency 
Assistance  Act  Pub.  L.  100-107. 
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PURPOSE(S): 

To  provide  reference  retrieval  and 
control  to  assire  timely  and  appropriate 
attention. 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLU044G  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosuiie  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  firom  ne  congressional  office 
made  at  the  request  of  that  individuaL 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  fijom  this  system  of  records 
to  the  Departitient  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (d)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  oj  Justice  (or  HHS,  where  it 
is  authorized  {o  do  so)  has  agreed  to 
represent  the  Employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  dfttermines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  intefest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  thq  Department  of  Justice,  the 
court  or  other  itribunal  is  relevant  and 
necessary  to  tie  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  {in  each  case,  HHS 
determines  th^t  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  w^re  collected. 

POLIOES  AND  PRACTICES  FOR  STORINC, 
RETRCVMQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Correspondence  records  maintained 
in  hard  copy;  Control  records 
maintained  on  computer  printout,  tape, 
and  disk. 

RETRIEVABIUTY: 

Hard  copy  records  indexed 
alphabetically  by  name  and  date  of 
outgoing  correspondence,  by  subject, 
and/ or  by  con;  puterized  numerical 
code.  Records  are  cross-referenced  in 
detail  on  com]  >uter. 

SAFEGUARDS: 

1.  Authorizifd  Users:  Authorized 
correspondence  control  staff  in  each 
location  and  ilianagers  and  supervisors 
on  a  need-to-l^ow  basis. 

2.  Physical  Safeguards:  Records  are 
maintained  in!  file  cabinets  in  a  locked, 
secure  locatiofi;  computer  system 
records  are  set  :ured  through  the  use  of 
passwords  wfa  ich  are  changed 
frequently. 


3.  Procedural  Safeguards:  Only 
authorized  personnel  have  access  to 
files  and  passwords. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual  and  Part  6, 
"Automated  Information  Systems 
Security"  in  the  HHS  Information 
Resources  Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  which  are  pertinent  are  held 
5  years  and  then  transferred  to  the 
Washington  National  Records  Center 
(WNRC)  located  at  4205  Suitland  Road, 
Suitland,  MD  20409.  Records  are 
destroyed  when  10  years  old.  Other 
material  is  destroyed  when  2  years  old. 
Control  forms  are  destroyed  when  1  year 
old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Same  as  system  location;  each  system 
manager  maintains  full  responsibility 
for  their  specific  correspondence 
system. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  System 
Manager  as  listed  under  system  location 
above.  Give  name  and  approximate  date 
of  records  requested.  Individuals  who 
request  notification  in  person  must 
supply  one  proof  of  identity  containing 
individual's  complete  name  and  one 
other  identifier  with  picture  (e.g., 
driver's  license,  building  pass). 
Individuals  who  request  notification  by 
mail  must  supply  notarized  signature  as 
proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESrmG  RECORD  PROCEDURES: 

Contact  the  appropriate  official  at  the 
address  specified  under  Notification 
Procedures  above  and  reasonably 
identify  the  record.  Specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Records  are  derived  fi-om  incoming 
and  outgoing  correspondence. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


09-30-0036 

SYSTEM  NAME: 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Epidemiologic  Data.  HHS/ 
SAMHSA/OA. 

SECURITY  CLASSIf  ICATION: 

None. 

SYSTEM  LOCATION: 

Records  are  located  at  facilities  which 
collect  or  provide  service  evaluations 
for  this  system  under  contract  to  the 
agency.  Contractors  may  include,  but 
are  not  limited  to,  research  centers, 
clinics,  hospitals,  universities,  research 
foundations,  national  associations,  and 
coordinating  centers.  Records  may  also 
be  located  at  the  Office  of  Applied 
Studies,  the  Center  for  Substance  Abuse 
Prevention,  the  Center  for  Substance 
Abuse  Treatment,  and  the  Center  for 
Mental  Health  Services.  A  current  list  of 
sites  is  available  by  writing  to  the 
appropriate  System  Manager  at  the 
address  below. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  the  subjects  of 
epidemiologic,  methodologic,  services 
evaluations,  and  longitudinal  studies 
and  surveys  of  mental  health  and 
alcohol  and  drug  use/abuse  and  mental, 
alcohol,  and/or  drug  abuse  disorders. 
These  individuals  are  selected  as 
representative  of  the  general  adult  and/ 
or  child  population  or  of  special  groups. 
Special  groups  include,  but  are  not 
limited  to,  normal  individuals  serving 
as  controls;  clients  referred  for  or 
receiving  medical,  mental  health,  and 
alcohol  and/or  drug  abuse  related 
treatment  and  prevention  services; 
providers  of  services;  demographic  sub- 
groups as  applicable,  such  as  age,  sex, 
ethnicity,  race,  occupation,  geographic 
location;  and  groups  exposed  to 
hypothesized  risks,  such  as  relatives  of 
individuals  who  have  experienced 
mental  health  and/or  alcohol,  and/or 
drug  abuse  disorders,  life  stresses,  or 
have  previous  history  of  mental, 
alcohol,  and/or  drug  abuse  related 
illness. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  data  about  the 
individual  as  relevant  to  a  particular 
study.  Examples  include,  but  are  not 
limited  to,  items  about  the  health/ 
mental  health  and/or  alcohol  or  drug 
consumption  patterns  of  the  individual; 
demographic  data;  social  security 
numbers  (voliuitary);  past  and  present 
life  experiences;  personality 
characteristics;  social  functioning: 
utilization  of  health/mental  healUi, 
alcohol,  and/or  drug  abuse  services; 
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family  history;  physiological  measures; 
and  characteristics  and  activities  of 
health/mental  health;  alcohol  abuse, 
and/or  abuse  care  providers. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

SAMHSA:  Public  Health  Service  Act, 
section  301  (42  U.S.C.  241),  322  (42 
U.S.C.  249(c)),  501  (42  U.S.C.  290aa). 
502  (42  U.S.C.  290aa-2).  and  505  (42 
U.S.C.  290aa^),  CSAP:  Center  for 
Substance  Abuse  Prevention,  section 
515-18  (42  U.S.C.  290bb-21  et  seq.). 
CSAT:  Center  for  Substance  Abuse 
Treatment,  section  507-12  (42  U.S.C. 
290bb  et  seq.).  CMHS:  Center  for  Mental 
Health  Services,  section  506  (42  U.S.C. 
290aa-5)  and  520-35  (42  U.S.C.  290bb- 
31  et.  seq.).  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act  of 
1980,  section  501(c)  (8  U.S.C.  1522 
note),  Pub.  L.  96-422;  Executive  Order 
12341;  and  Disaster  Relief  Act  of  1974, 
section  416  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.  L.  100-107, 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  collect  and  maintain  a  data  base  for 
health  services  evaluation  activities  of 
the  Center  for  Substance  Abuse 
Prevention,  the  Center  for  Substance 
Abuse  Treatment,  and  the  Center  for 
Mental  Health  Services.  Analyses  of 
these  data  involve  groups  of  individuals 
with  given  characteristics  and  do  not 
refer  to  special  individuals.  The 
generation  of  information  and  statistical 
analyses  will  ultimately  lead  to  a  better 
description  and  understanding  of 
mental,  alcohol,  and/or  drug  abuse 
disorders,  their  diagnosis,  treatment  and 
prevention,  and  the  promotion  of  good 
physical  and  mental  health. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  an 
evaluation  purpose,  when  the 
Department: 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
poUcy  limitations  imder  which  the 
record  was  provided,  collected,  or 
obtained;  e.g.,  disclosure  of  alcohol  or 
drug  abuse  patient  records  will  be  made 
only  in  accordance  with  42  U.S.C. 
290(dd-2). 

(b)  Has  determined  that  the  study 
purpose  (1)  cannot  be  reasonably 
accomplished  imless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  Has  required  the  recipient  to— (1) 
establish  reasonable  administrative, 


technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  health  services 
evaluation  project,  unless  the  recipient 
has  presented  adequate  justification  of 
an  analytical  or  health  nature  for 
retaining  such  information,  and  (3) 
make  no  further  use  of  disclosure  of  the 
record  except — (A)  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (B)  for  use  in 
another  health  services  research  or 
evaluation  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  E)epartment,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  evaluation  project,  if 
information  that  would  enable  study 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  and 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
imderstanding  of,  and  willingness  to 
abide  by,  these  provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  a  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  In  the  event  of  litigation,  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  is  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee;  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosiure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g., 
disclosure  may  be  made  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  the  individuals'  participation 
in  activities  of  a  Federal  Government 
supported  research  project). 


4.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collecting,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  contractor.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  on  index  cards, 
file  folders,  computer  tapes  and  disks, 
microfiche,  microfilm,  and  audio  and 
video  tapes.  Normally,  the  factual  data, 
with  study  code  numbers,  are  stored  on 
computer  tape  or  disk,  while  the  key  to 
personal  identifiers  is  stored  separately, 
without  factual  data,  in  paper  files. 

retrievablity: 

During  data  collection  stages  and 
follow  up,  if  any,  retrieval  by  personal 
identifier  (e.g.,  name,  social  security 
number  (in  some  studies),  or  medical 
record  number),  is  necessary.  During  the 
data  analysis  stage,  data  are  normally 
retrieved  by  the  variables  of  interest 
(e.g.,  diagnosis,  age,  occupation). 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to 
identifiers  and  to  link  files  is  strictly 
limited  to  those  authorized  personnel 
whose  duties  require  such  access. 
Procedures  for  determining  authorized 
access  to  identified  data  are  established 
as  appropriate  for  each  location. 
Personnel,  including  contractor 
personnel,  who  may  be  so  authorized 
include  those  directly  involved  in  data 
collection  and  in  the  design  of  research 
studies,  e.g.,  interviewers  and 
interviewer  supervisors;  project 
managers;  and  statisticians  involved  in 
designing  sampling  plans. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  secured  computer 
facilities.  Personal  identifiers  and  link 
files  are  separated  as  much  as  possible 
and  stored  in  locked  files.  Computer 
data  access  is  limited  through  the  use  of 
key  words  known  only  to  authorized 
personnel. 

3.  Procedural  Safeguards:  Collection 
and  maintenance  of  data  is  consistent 
vYith  legislation  and  regulations  in  the 
protection  of  human  subjects,  informed 
consent,  confidentiality,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients  where  these 
apply.  When  a  SAMSHA  component  or 
a  contractor  anonymous  data  to  research 
scientists  for  analysis  «tudy  numbers 
which  can  be  matched  to  personal 
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identifiers  will  be  eliminated, 
scrambled,  or  replaced  by  the  agency  or 
contractor  withjrandom  numbers  which 
caimot  be  matcked.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records,  privacy  Act  requirements 
are  specifically  Included  in  contracts  for 
survey  and  research  activities  related  to 
this  system.  Tha  HHS  project  directors, 
contract  officer^,  and  project  officers 
oversee  compli^ce  with  these 
requirements. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  ()f  the  General 
Administration  {Manual  and  Part 
6." Automated  Ihformation  Systems 
Seciuity"  of  the  HHS  Information 
Resources  Management  Manual. 

RETENTIOM  AND  DISPOSAL: 

Records  may  be  retired  to  the 
Washington  National  Records  Center 
located  at  4205  Suitland  Road,  Suitland, 
MD,  20409,  and  subsequently  disposed 
of  an  in  accord4nce  with  the  SAMHSA 
Records  Control  Schedule.  The  records 
control  schedule  and  disposal  standard 
for  these  recordk  may  be  obtained  by 
writing  to  the  appropriate  System 
Manager  at  the  address  below. 

SYSTEM  MANAGER^)  AND  AOOAESS: 

Office  of  the  director 

Office  of  Applied  Studies 

Substance  Aquse  and  Mental  Health 
Services  Administration 

Room  16-105,  Peirklawn  Building 

5600  Fishers  Lane 

Rockville,  M^iyland  20857 

Office  of  the  Director 

Center  for  Supstance  Abuse 
Prevention        j 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Room  9D10,  Kockwall  II  Building 

5600  Fishers  Lane 

Rockville,  Maryland  20857 

Office  of  the  Pirector 

Center  for  Substance  Abuse  Treatment 

Substance  Abuse  and  Mental  Health 
Services  Admii^istration 

Room  10-75.  Rockwall  n  Building 

5600  Fishers  tane 

Rockville,  Maryland  20857 

Office  of  the  birector 

Center  for  Mental  Health  Services 
Administration 

Substance  Al^use  and  Mental  Health 
Services  I 

Room  15-10^.  Parklawn  Building 

5600  Fishers  Lane 

Rockville,  Maryland  20857 

NOTIFICATION  PflO^EOURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  address  abo|ve.  Provide  individual's 
name;  ciuxent  address;  date  of  birth; 


place  and  nature  of  participation  in 
specific  evaluation  study;  name  of 
individual  or  organization 
administering  the  study  (if  known); 
name  or  description  of  the  study  (if 
known);  address  at  the  time  of 
participation;  and  a  notarized  statement 
by  two  witnesses  attesting  to  the 
individual's  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identify. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  appropriate  official  at  the 
address  specified  under  System 
Manager(s)  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
imtimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  system  contains  information 
obtained  directly  from  the  subject 
individual  by  interview  (face-to-face  or 
telephone),  by  written  questionnaire,  or 
by  other  tests,  recording  devices  or 
observations,  consistent  with  legislation 
and  regulation  regarding  informed 
consent  and  protection  of  human 
subjects.  Information  is  also  obtained 
from  other  sources,  such  as  health, 
mental  health,  alcohol,  and/or  drug 
abuse  care  providers;  relatives; 
guardians;  and  clinical  medical  research 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 


09-30-0047 


SYSTEM  NAME: 


Patient  Records  on  Chronic  Mentally 
111  Merchant  Seamen  Treated  at  Nursing 
Homes  in  Lexington,  Kentucky,  (1942  to 
the  Present).  HHS/SAMHSA/CMHS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

CONTRACTOR:  Commonwealth  of 
Kentucky,  Department  of  Mental 
Health/Mental  Retardation,  Mental 
Health  Branch,  Cabinet  for  Human 
Resources,  275  E.  Main  Street, 
Frankfort ,  Kentucky  406  2 1 . 

SUBCONTRACTOR:  Homestead 
Nursing  Center,  Inc.,  1608  Versailles 
Road,  Lexington,  Kentucky  40505. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Chronic  mentally  ill  former  merchant 
seeimen  originally  treated  at  PHS 
Hospitals  in  Fort  Worth,  Texas,  and 
Lexington,  Kentucky,  and  now  in 
nursing  homes  in  Lexington,  Kentucky 
(1942  to  the  present). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Administrative  records,  such  as 
admission  and  release  dates;  name, 
address.  Social  Security  number,  and 
other  demographic  data;  medical 
records,  such  as,  but  not  limited  to, 
psychological,  medical  and  social 
evaluations  as  well  as  treatment 
information,  any  laboratory  test,  etc. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  9079  (1942) 
authorizes  the  care  and  treatment  of 
these  individuals. 

PURPOSE(S): 

The  records  are  used  to  facilitate 
patient  care,  to  monitor  progress,  and  to 
ensure  quality  and  continuity  of  care. 

ROimNE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  a 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
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defense,  provided  such  disclosiu^  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

2.  Disclosure  may  be  made  to  the 
Center  for  Mental  Health  Services 
(CMHS)  contractors  and  subcontractors, 
including  nursing  home  staff,  for  the 
purpose  of  carrying  out  and  maintaining 
quality  care.  Contractors  maintain,  and 
are  also  required  to  ensure  that  the 
subcontractors  maintain,  Privacy  Act 
safeguards  with  respect  to  the  records. 

3.  Disclosure  may  also  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual  or  his 
legally  authorized  representative. 

4.  Records  may  be  disclosed  to 
Federal,  State,  local,  or  other  authorized 
organizations  which  provide  medical 
care  and  treatment  to  these  individuals 
to  facilitate  continuity  of  care  by 
supplying  information  to  medical  care 
facilities/practitioners  who  provide 
treatment  to  individual  seamen. 

3.  Records  may  be  disclosed  to  the 
Department  of  Veterans  Affairs,  the 
Social  Security  Administration,  or  other 
Federal  or  State  agencies  having  special 
benefit  programs  for  the  purpose  of 
obtaining  these  benefits  for  these 
individuals. 

POUOES  AND  PRACTICES  FOR  STORMO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  files  stored  in  locked  file 
cabinets  in  the  State  office.  In  the 
nursing  homes,  hard  copy  records  are 
maintained  at  nursing  stations. 

retrievabiuty: 

The  records  are  retrieved  by  patient 
name. 

SAFEGUARDS: 

1.  Authorized  Users:  Only  the  System 
Manager  and  designated  staff, 
designated  contractor  staff  and 
appropriate  subcontractor  staff  at  the 
nursing  home. 

2.  Physical  Safeguards:  The  State 
records  are  stored  in  locked  file 
cabinets.  These  cabinets  are  in  a  room 
within  a  building  that  is  locked  at  night 
after  business  hours.  Patient  records  of 
subject  individuals  at  the  nursing  homes 
are  commingled  with  the  records  of 
other  patients  at  nursing  stations  under 
the  supervision  of  the  attendant  on 
duty. 

3.  Procedural  Safeguards:  Only  the 
System  Manager,  contractor  staff  and 
appropriate  nursing  home  staff  have 
access  to  the  files.  Only  those 
authorized  personnel  are  allowed  to 
gain  access  to  material  in  the  locked  file 
cabinets. 


4.  Implementation  Procedures:  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAL: 

The  administrative  and  medical 
records  will  be  retained  for  25  years 
after  last  treatment  or  after  the  death  of 
a  patient,  and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Division  of  Program 
Development,  Special  Populations  and 
Projects,  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
16-05,  Parklawm  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857 

NOTIFICATKM  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  or  his  legally 
authorized  representative  may  learn  if  a 
record  exists  about  himself  upon  written 
request  with  notarized  signature.  The 
request  should  include  full  name  or  any 
alias  used  and  birth  date. 

An  individual  or  his  legally 
authorized  representative  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record  will 
be  released.  The  representative  must 
verify  relationship  to  the  individual  as 
well  as  his/her  own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  or  his  legally 
authorized  representative  may  also 
request  an  accounting  of  disclosures 
that  have  been  made  of  the  subject 
individual's  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Patients;  legally  authorized 
representatives;  nursing  home  and 
hospital  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


09-30-0049 


SYSTEM  NAME: 


Consultant  Records  Maintained  By 
SAMHSA  Contractors.  HHS/SAMHSA/ 
OPS. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

A  current  list  of  contractor  sites  is 
available  by  writing  to  the  System 
Manager  at  the  address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consultants  who  participate  in 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
conferences,  meetings,  evaluation 
projects,  or  technical  assistance  at  site 
locations  arranged  by  contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Ntunes,  addresses.  Social  Security 
numbers,  quaUfications,  curricula  vitae, 
travel  records,  and  payment  records  for 
consultants. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

SAMHSA:  Public  Health  Service  Act, 
as  Amended,  section  301  (42  U.S.C. 
241).  322  (42  U.S.C.  249(c)),  and  501-05 
(42  U.S.C.  290aa  et  seq.).  CSAP:  Center 
for  Substance  Abuse  Prevention,  section 
515-8  (42  U.S.C.  290bb-21  et  seq.). 
CSAT:  Center  for  Substance  Abuse 
Treatment,  section  507-12  (42  U.S.C. 
290bb  et  seq).  CMHS:  Center  for  Mental 
Health  Services,  section  506  (42  U.S.C. 
290aa-5)  and  520-35  (42  U.S.C.  290bb- 
31  et  seq.).  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act  of 
1986  as  amended  (42  U.S.C.  10801  et 
seq.);  Refugee  Education  Assistance  Act 
of  1980,  section  501(c)  (8  U.S.C.  1522 
note).  Pub.  L.  96-^22;  Executive  Order 
12341:  and  Disaster  Relief  Act  of  1974, 
section  413,  Pub.  L.  93-288,  as  amended 
by  section  416  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.  L.  100-107. 

PURPOSE(S): 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate  sets 
of  records  used  in  different  projects. 
These  records  are  established  by 
contractors  to  organize  programs,  obtain 
and  pay  consultants,  and  to  provide 
necessary  reports  related  to  payment  to 
the  Internal  Revenue  Service  for  these 
programs  for  SAMHSA.  SAMHSA 
personnel  may  use  records  when  a 
technical  assistance  consultant  is 
needed  for  a  specialized  area  of 
research,  review,  advice,  etc. 
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ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOIMG  CATEGORIES  OF  USERS  AND 
TMi  PURPOSES  OF  SUCH  USES: 

1.  The  Department  of  Health  and 
Human  Servic^es  (HHS)  may  disclose 
information  frbm  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
coiirt  or  other  thbimal.  when  (a)  HHS, 
or  any  compo<»ent  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  {or  HH5,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States  or 
any  agency  thereof  where  HHS 
determines  th>t  the  litigation  is  likely  to 
affect  HHS  or  $my  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  oi  Justice,  the  court  or  other 
tribimal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the 
effective  reprepentation  of  the 
governmental  party,  provided,  however, 
that  in  each  c4se,  HHS  determines  that 
such  disclosute  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.        ] 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  t^e  congressional  office 
made  at  the  written  request  of  that 
individual.      , 

3.  Disclosui^  may  be  made  to  private 
contractors  fot  the  purposes  of  handling 
logistics  for  cdnferences,  reviews, 
development  pf  training  materials,  and 
of  obtaining  the  services  of  consultants. 
Relevant  records  will  be  disclosed  to 
such  a  contradtor  or  may  be  developed 
by  the  contradtor  for  use  in  the  project. 
"Hie  contractof  shall  be  required  to 
maintain  Privicy  Act  safeguards  with 
respect  to  suclt  records. 

4.  Disclosure  may  be  made  to  the 
Department  o j  the  Treasury,  Internal 
Revenue  Service,  and  applicable  State 
and  local  governments  those  items  to  be 
included  as  income  to  an  individual. 

POLICIES  AND  PfUCnCES  FOR  STORINO, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DSPOSMG  OF  RGCOROS  M  THE  SYSTEM: 

STORAGE: 

Records  ma^r  be  stored  in  file  folders, 
on  index  card$,  computer  tapes  and 
disks,  microfiche,  microfilm. 

RETmEVABIUTY: 

Information]  will  be  retrieved  by 
name. 

SAFEGUARDS:      I 

Measures  tcj  prevent  imauthorized 
disclosures  are  implemented  as 
appropriate  far  each  location.  Each  site 
implements  personnel,  physical,  and 


procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Only  SAMHSA 
personnel  working  on  these  projects  and 
personnel  employed  by  SAMHSA 
contractors  to  work  on  these  projects  are 
authorized  users  as  designated  by  the 
system  managers. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  secured  computer 
facilities. 

3.  Procedural  Safeguards:  Contractors 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included 
in  contracts  and  in  agreements  with 
grantees  or  collaborators  participating  in 
research  activities  supported  by  this 
system.  HHS  project  directors,  contract 
officers,  and  project  officers  oversee 
compliance  with  these  requirements. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual,  and  Part  6, 
"Automated  Information  Systems 
Security"  in  the  HHS  Information 
Resources  Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  3  years  after 
they  are  no  longer  used,  or,  if  payment 
is  involved,  3  years  after  closeout  of  the 
contract. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Contracts 
Management,  Office  of  Program 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
6-70,  Rockwall  II  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  address  above.  Provide  notarized 
signatxire  as  proof  of  identity.  The 
request  should  include  as  much  of  the 
following  information  as  possible:  (a) 
Full  name;  (b)  title  of  project  individual 
participated  in;  (c)  SAMHSA  project 
officer,  and  (d)  approximate  date(s)  of 
participation. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

Individuals  may  also  request  an 
accounting  of  disclosures  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 


above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  gathered  fi'om  individual 
consultants  and  fi'om  assignment  or 
travel  docimients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(PR  Doc.  99-1091  Filed  1-15-99;  8:45  am] 
BtLUNG  CODE  4ie2-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Meeting; 
Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting 

AGENCY:  Bureau  of  Reclamation,  . 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss  the 
recently  released  Phase  II  Report,  and  to 
discuss  assessment  of  the  Council  for 
1999. 

The  BDAC  Ecosystem  Roundtable  will 
meet  to  discuss  several  issues  including: 
an  implementation  and  tracking  system 
update,  the  designated  actions  and 
proposal  solicitation  package  for  FY  99, 
budget  issues,  funding  coordination  and 
other  issues.  This  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Ecosystem 
Roundtable  or  may  file  written 
statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  on  Thursday, 
January  21,  1999,  from  9:00  a.m.  to  5:00 
p.m.  The  Bay-Delta  Advisory  Council's 
Ecosystem  Roimdtable  meeting  will  be 
held  on  Wednesday,  February  3, 1999, 
fit)m  9:30  a.m.  to  3:30  p.m. 
ADDRESSES:  The  Bay-Delta  Advisory 
Coimcil  will  meet  at  the  Grand  Capitol 
Plaza,  Fraternity  Room,  1025  Ninth 
Street,  Sacramento,  California  (916) 
443-4483.  The  Ecosystem  Roundtable 
will  meet  at  the  Resources  Building, 
1416  Ninth  Street,  Room  1131, 
Sacramento,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Bay-Delta  Advisory  Coimcil 
Meeting,  Mary  Selkirk,  CALFED  Bay- 
Delta  Program,  at  (916)  657-2666.  For 
the  Ecosystem  Roimdtable,  Wendy 
Halverson  Martin,  CALFED  Bay-Delta 
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Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natiu-al  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  State  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibiUties  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resovuce  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-E)elta  system.  This  group,  known  as 
the  Bay-Delta  Advisory  Coimcil  has 
been  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA).  The 
BDAC  provides  advice  to  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Program.  BDAC  provides  a 
fonmi  to  help  ensiue  pubUc 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 


Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento, 
CaUfomia  95814,  and  will  be  available 
for  public  inspection  during  regular 
business  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 
(FR  Doc.  99-968  Filed  1-15-99;  8:45  am] 

BILLINO  COM  4310-M-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  9:30  a.m.,  Tuesday, 

January  26,  1999. 

PLACE:  NTSB  Board  Room,  5th  Floor, 

490  L'Enfant  Plaza.  SW.,  Washington, 

DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

7114    Brief  of  Aviation  Accident: 
Pacific  Grove,  California,  October 
12, 1997,  and  proposed  Safety 
Recommendations. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 

Underwood,  (202)  314-6065. 

Dated:  January  14, 1999. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

IFR  Doc.  9»-1265  Filed  1-14-99;  3:57  pm) 

BILUNQ  CODE  7SS1-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-3453] 
Atlas  Corporation 

AQENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  a  request 
from  Atlas  Corporation  to  revise  a  site- 
reclamation  milestone  in  License  No. 
SUA-917  for  the  Moab,  Utah  facility 
and  notice  of  opportunity  for  a  bearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  December  22, 1998,  a 
request  from  Atlas  Corporation  (Atlas) 
to  amend  License  Condition  (LC)  55 
B.(2)  of  Source  Material  License  SUA- 
917  for  the  Moab,  Utah,  faciUty.  The 
license  amendment  request  proposes  to 
modify  LC  55  B.(2)  to  change  the 
completion  date  for  ground-water 
corrective  actions  to  meet  performance 
objectives  specified  in  the  ground-water 


corrective  action  plan.  Atlas  proposes  to 
revise  the  date  pursuant  to  the 
reasonable  and  prudent  alternative  and 
mitigative  measures  stipulated  in  the 
Biological  Opinion  issued  by  the  U.S. 
Fish  and  Wildlife  Service  on  July  31, 
1998.  The  reasonable  and  prudent 
alternative  states  that  ground  water 
should  be  cleaned  up  to  relevant 
standards  within  7  years  from  Atlas' 
receipt  of  NRC  approval  of  a  revised 
ground-water  corrective  action  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myron  FUegel,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555.  Telephone  (301) 
415-6629. 

SUPPLEMENTARY  INFORMATION:  The 
portion  of  LC  55  B.(2)  with  the  proposed 
change  would  read  as  follows: 

B.  Reclamation,  to  ensure  required 
longevity  of  the  covered  tailings  and 
ground-water  protection,  shall  be 
completed  as  expeditiously  as  is 
reasonably  achievable,  in  accordance 
with  the  following  target  dates  for 
completion. 

(2)  Projected  completion  of  ground- 
water corrective  actions  to  meet 
performance  objectives  specified  in  the 
ground-water  corrective  action  plan — 
July  31,  2006. 

Atlas'  request  to  amend  LC  55  B.(2)  of 
Source  Material  License  SUA-917, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reason 
for  the  request,  is  being  made  available 
for  public  inspection  at  NRC's  Public 
Document  Room  at  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC  20555. 

NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  a  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Sea«tary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  IC  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
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served,  by  deli  vering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Atlas  Corporation, 
Republic  Plaz^.  370  Seventeenth  Street, 
Suite  3050,  D^ver.  Colorado  80202, 
Attention:  Richard  Blubaugh;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Direttor  for  Operations,  One 
White  Flint  N(|rth,  11555  Rockville 
Pike.  Rockvill^,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  tb  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

(1 )  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  thati  interest  may  be  affected 
by  the  results  (jf  the  proceeding, 
including  the  leasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  S  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circilmstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  With  §  2.1205(c). 

The  request  inust  also  set  forth  the 
specific  aspect]  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rcx:kiille.  Maryland,  this  12th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
N.  King  Stableia 

Acting  Chief,  Uranium  Recovery  Bmnch, 
Division  of  Wast  >  Management,  Office  of 
Nuclear  Materia  Safety  and  Safeguards. 
(FR  Doc.  99-107  B  Filed  1-15-99:  8:45  am) 

BILUNO  COOC  75M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-809] 

Maine  Yankee  Atomic  Power  Company 
(Maine  Yanke#  Atomic  Power  Station); 
Application  of  Exemption 

Exemption 
I 

Maine  Yank  je  Atomic  Power 
Company  is  th  b  holder  of  Facility 
Operating  License  No.  DPR-36,  which 
authorizes  the  licensee  to  possess  the 
Maine  Yankee  Atomic  Power  Station 
(MY APS).  The;  license  states,  among 
other  things,  tl^at  the  facility  is  subject 
to  all  the  rules;  regulations,  and  orders 
of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereaftsr  in  effect.  The  facility 


consists  of  a  pressurized-water  reactor 
located  at  the  licensee's  site  in  Lincoln 
County,  Maine.  The  faciUty  is 
permanently  shut  down  and  defueled, 
and  the  licensee  is  no  longer  authorized 
to  operate  or  place  fuel  in  the  reactor. 

II 

Section  50.54(w)  of  10  CFR  Part  50 
requires  power  reactor  licensees  to 
maintain  onsite  property  damage 
insurance  coverage  in  the  amount  of 
$1.06  billion.  Section  140.11(a)(4)  of  10 
CFR  Part  140  requires  a  reactor  with  a 
rated  capacity  of  100,000  electrical 
kilowatts  or  more  to  maintain  liability 
insurance  of  $200  million  and  to 
participate  in  a  secondary  insurance 
pool. 

NRC  may  grant  exemptions  trom  the 
requirements  of  10  CFR  Part  50  of  the 
regulations,  which,  pursuant  to  10  CFR 
50.12(a),  (1)  are  authorized  by  law,  will 
not  present  an  undue  risk  to  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security 
and  (2)  present  special  circumstances. 
Special  circumstances  exist  when  (1) 
application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  (10  CFR 
50.12(a)(2)(ii))  or  (2)  compliance  would 
result  in  undue  hardship  or  costs  that 
are  significantly  in  excess  of  those 
incurred  by  others  similarly  situated. 
The  underlying  purpose  of  Section 
50.54(w)  is  to  provide  sufficient 
property  damage  insurance  coverage  to 
ensure  fimding  for  onsite  post-accident 
recovery  stabilization  and 
decontamination  costs  in  the  unlikely 
event  of  an  accident  at  a  nuclear  power 
plant. 

NRC  may  grant  exemptions  fit)m  the 
requirements  of  10  CFR  Part  140  of  the 
regulations,  which,  pursuant  to  10  CFR 
140.8,  are  authorized  by  law  and  are 
otherwise  in  the  public  interest.  The 
underlying  purpose  of  Section  140.11  is 
to  provide  sufficient  liability  insurance 
to  ensure  funding  for  claims  resulting 
from  a  nuclear  incident  or  a 
precautionary  evacuation. 

Ill 

On  January  20, 1998,  the  licensee 
requested  exemption  fi-om  the  financial 
protection  requirement  limits  of  10  CFR 
50.54(w)  and  10  CFR  140.11.  The 
licensee  requested  that  the  amount  of 
insurance  coverage  it  must  maintain  be 
reduced  to  $50  million  for  onsite 
property  damage  and  $100  million  for 
offsite  financial  protection.  The  licensee 
stated  that  special  circumstances  exist 
because  of  the  permanently  shutdown 
and  defueled  condition  of  MY  APS. 


The  financial  protection  limits  of  10 
CFR  50.54(w)  and  10  CFR  140.11  were 
established  to  require  a  licensee  to 
maintain  sufficient  insurance  to  cover 
the  costs  of  a  nuclear  accident  at  an 
operating  reactor.  Those  costs  were 
derived  from  the  consequences  of  a 
release  of  radioactive  material  from  the 
reactor.  Although  the  risk  of  an  accident 
at  an  operating  reactor  is  very  low,  the 
consequences  can  be  large.  In  an 
operating  plant,  the  high  temperature 
and  pressure  of  the  reactor  coolant 
system,  as  well  as  the  inventory  of 
relatively  short-lived  radionuclides, 
contribute  to  both  the  risk  and 
consequences  of  an  accident.  In  a 
permanently  shutdown  and  defueled 
reactor  facility,  the  reactor  coolant 
system  will  never  again  be  operated, 
thus  eliminating  the  possibility  of 
accidents  involving  the  reactor.  A 
further  reduction  in  risk  occurs  because 
decay  heat  from  the  spent  fuel  decreases 
over  time.  This  reduction  in  decay  heat 
reduces  the  amount  of  energy  available 
to  heat  up  the  spent  fuel  to  a 
temperature  that  could  compromise  the 
ability  of  the  fuel  cladding  to  retain 
fission  products. 

Along  with  the  reduction  in  risk,  the 
consequences  of  a  release  decline  after 
a  reactor  permanently  shuts  down  and 
defuels.  The  short-lived  radionuclides 
contained  in  the  sp>ent  fuel,  particularly 
volatile  components  such  as  iodine-131 
and  most  of  the  noble  gases,  decay 
away,  thereby  reducing  the  inventory  of 
radioactive  materials  that  are  readily 
dispersible  and  transportable  in  air. 

Although  the  risk  and  consequences 
of  a  radiological  release  decline 
substantially  after  a  plant  permanently 
defuels  its  reactor,  they  are  not 
completely  eliminated.  There  are 
potential  onsite  and  offsite  radiological 
consequences  that  could  be  associated 
with  the  onsite  storage  of  the  spent  fuel 
in  the  spent  fuel  pool  (SFP).  In  addition, 
a  site  may  contain  a  radioactive 
inventory  of  liquid  radwaste,  activated 
reactor  components,  and  contaminated 
structural  materials.  For  purposes  of 
modifying  the  amount  of  insurance 
coverage  maintained  by  a  power  reactor 
licensee,  the  potential  consequences, 
despite  very  low  risk,  are  an  appropriate 
consideration. 

To  determine  the  insurance  coverage 
sufficient  for  a  permanently  defueled 
facility,  the  cost  of  recovery  from 
potential  accident  scenarios  must  be 
evaluated.  At  MYAPS,  spent  fuel  is  the 
largest  source  term  on  the  site.  The 
spent  fuel  is  stored  in  the  SFP,  which 
uses  water  to  cool  the  fuel.  Wet  storage 
of  spent  fuel  possesses  inherently  large 
safety  margins  because  of  the  simplicity 
and  robustness  of  the  SFP  design.  The 
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design  basis  includes  the  ability  to 
withstand  an  earthquake  and  to  retain 
sufficient  water  to  adequately  cool  and 
shield  the  stored  spent  fuel.  In  the 
MYAPS  Defueled  Safety  Analysis 
Report,  the  licensee  specifically  states 
that  the  SFP  structure  is  designed  to 
Seismic  Class  I  requirements  and  is 
capable  of  j}erforming  its  intended 
safety  function  imder  the  licensee's 
design-basis  hypothetical  earthquake 
with  a  0.1-g  peak  ground  acceleration. 
The  floor  and  walls  of  the  SFP  are 
constructed  of  6-fl  thick  reinforced 
concrete  and  are  completely  lined  with 
V4-inch  steel  plates.  To  add  to  the 
robustness  of  the  design,  the  pool  is 
founded  on  bedrock  and  is  embedded 
12.5  feet  below  grade  level.  Since  the 
analyses  used  in  designing  the 
capability  of  structures,  systems,  and 
components  (SSCs)  to  perform  their 
safety  function  under  a  hypothetical 
earthquake  have  significant  margin  in 
them,  it  is  expected  that  an  SSC  built  to 
withstand  the  hypothetical  design-basis 
earthquake  actually  will  be  able  to 
withstand  a  larger  earthquake.  Thus,  the 
loss  of  coolant  from  the  Maine  Yankee 
SFP,  which  partially  or  completely 
uncovers  the  fuel,  is  a  beyond-design- 
basis  event  with  a  very  low  probability 
of  occurrence. 

The  NRC  staff  has  determined  that  a 
significant  accident  sequence  for  a 
permanently  shutdown  reactor  involves 
the  loss  of  water  from  the  SFP  and 
subsequent  heatup  of  the  fuel.  If  the 
decay  heat  is  high  enough,  oxidation  of 
the  zirconium  fuel  clad  could  become 
self-sustaining,  resulting  in  a  zirconiiun 
clad  fire.  Although  the  zirconiiun  clad 
fire  may  not  be  included  in  tlie  design 
basis  of  the  facility,  the  NRC  staff 
considers  it  among  those  accidents  that 
are  "reasonably  conceivable"  and  that 
should  be  considered  in  determining 
whether  there  is  imdue  risk  to  the 
public  from  a  permanently  shutdown 
reactor  facility.  Analysis  sponsored  by 
the  NRC  in  the  late  1980s  identified 
approximately  2  years  after  shutdown  as 
the  critical  decay  time  necessary  for 
pressurized-water  reactor  fuel  to  reach  a 
decay  power  below  the  minimum  decay 
power  for  self-sustaining  oxidation. 
Additional  NRC-sponsored  analysis 
completed  in  1997  identified  17  months 
as  the  critical  decay  time  for 
pressurized-water  reactors.  On 
December  6, 1998,  Maine  Yankee  had 
been  shut  down  for  24  months.  Because 
of  the  robust  design  and  construction  of 
the  SFP  and  the  fuel's  having  exceeded 
the  critical  decay  time  for  the 
representative  pressurized-water 
reactor,  the  staff  has  determined  that 
there  is  reasonable  assurance  that  rapid 


zirconium  oxidation  of  the  fuel  cladding 
is  no  longer  possible.  The  staff  has  also 
concluded  that  the  cost  of  recovering 
from  a  loss  of  SFP  water  would  be 
bounded  by  other  accidents  that  may    " 
occur  at  a  permanently  defueled  site. 

In  SECY  96-256.  "Oianges  to  the 
Financial  Protection  Requirements  for 
Permanently  Shutdown  Nuclear  Power 
Reactors,  10  CFR  50.54(w)  and  10  CFR 
140.11,"  dated  December  17, 1996.  the 
staff  estimated  the  onsite  cleanup  costs 
of  accidents  considered  to  be  the  most 
costly  at  a  permanently  defueled  site 
v/ith  spent  fuel  stored  in  the  SFP.  The 
staff  found  that  the  onsite  recovery  costs 
for  a  fuel-handling  accident  could  range 
up  to  $24  million.  The  estimated  onsite 
cleanup  costs  to  recover  from  the 
rupture  of  a  large  liquid  radwaste 
storage  tank  could  range  up  to  $50 
million.  The  licensee's  proposed  level  of 
$50  million  for  onsite  property 
insurance  is  sufficient  to  cover  these 
estimated  cleanup  costs. 

The  offsite  cleanup  costs  of  the 
accident  scenarios  previously  discussed 
are  estimated  to  be  negligible  in  SECY 
96-256.  However,  a  licensee's  liability 
for  offsite  costs  may  be  significant  as  a 
result  of  lawsuits  alleging  damages  from 
offsite  releases.  Experience  at  Three 
Mile  Island  Unit  2  showed  that 
significant  judgments  against  a  licensee 
are  possible  despite  negUgible  dose 
consequences  from  an  offsite  release.  An 
appropriate  level  of  financial  liability 
coverage  is  needed  to  account  for 
potential  judgments  and  settlements  and 
to  protect  the  Federal  Government  firom 
indemnity  claims.  The  licensee's 
proposed  level  of  $100  million  in 
primary  offsite  liability  coverage  is 
sufficient  for  this  purpose. 

The  staff  has  determined  that 
participation  in  the  secondary  insurance 
pool  for  offsite  financial  protection  is 
not  required  for  a  permanently 
shutdown  and  defiieled  plant  after  the 
time  that  air  cooling  of  the  spent  fuel  is 
sufficient  to  maintain  the  integrity  of  the 
fuel  cladding.  As  previously  noted,  the 
staff  finds  that  sufficient  time  has 
elapsed  to  ensiue  the  integrity  of  the 
MYAPS  spent  fiiel  cladding. 

IV 

The  NRC  staff  has  completed  its 
review  of  the  licensee's  request  to 
reduce  financial  protection  limits  to  $50 
million  for  onsite  property  insurance 
and  $100  million  for  offsite  liability 
insurance.  On  the  basis  of  its  review,  the 
NRC  staff  finds  that  the  spent  fuel  stored 
in  MYAPS's  SFP  is  no  longer 
susceptible  to  rapid  zirconium 
oxidation.  The  requested  reductions  are 
consistent  with  SECY  96-256.  The 
Commission  informed  the  staff  in  a  staff 


requirements  memorandum  dated 
January  28, 1997,  that  it  did  not  object 
to  the  insurance  reductions 
recommended  in  SECY  96-256.  The 
licensee's  proposed  financial  protection 
limits  will  provide  sufficient  insurance 
to  recover  from  limiting  hypothetical 
events,  if  they  occur.  Thus,  the 
underlying  purposes  of  the  regulations 
will  not  be  adversely  affected  by  the 
reductions  in  insurance  coverage. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a},  an  exemption  to  reduce  onsite 
property  insurance  to  $50  million  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety, 
{uid  is  consistent  with  the  common 
defense  and  security.  Further,  special 
circumstances  are  present,  as  set  forth  in 
10  CFR  50.12(a)(2)(ii).  Therefore  the 
Commission  hereby  grants  an 
exemption  from  the  requirements  of  10 
CFR  50.54(w). 

In  addition,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
140.8,  an  exemption  to  reduce  primary 
offsite  liability  insurance  to  $100 
million,  accompanied  by  withdrawal 
from  the  secondary  insurance  pool  for 
offsite  liability  insurance,  is  authorized 
by  law  and  is  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  140.11(a)(4). 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (63  FR 
67943.  printed  December  9.  1998). 

These  exemptions  are  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 
S«muel  J.  Collins. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-1075  Filed  1-15-99;  8:45  am) 
MLUNQ  CODE  75M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power  Co., 
Haddam  Neck  Plant;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  petition  dated 
September  11,  1998  filed  by  Ms. 
Rosemary  Bassilakis,  pursuant  to  Title 
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10  of  the  Code  of  Federal  Regulations. 
§  2.206.  (10  CFR  2.206).  on  behalf  of  die 
Citizens  Awaroness  Network 
(Petitioner).  The  petition  requests  that 
(1)  the  U.S.  Nutlear  Regulatory 
Commission  (MRC)  immediately  revoke 
or  suspend  the  IConnecdcut  Yankee 
Atomic  Power  Company's  (CYAPCO's) 
operating  licenke  for  the  Haddam  Neck 
Plant  (HNP),  (a  an  informal  pubUc 
hearing  on  the  petition  be  held  in  the 
vicinity  of  the  iite,  and  (3)  the  NRC 
consider  requiring  CYAPCO  to  conduct 
decommission^g  activities  under  10 
CFR  part  72.     | 

The  Director]  Office  of  Nuclear 
Reactor  Regulation,  has  determined  that 
the  Petition  should  be  denied  in  part 
and  granted  in  bart  for  the  reasons 
stated  in  the  "Director's  Decision  Under 
10  CFR  2.206"  (DD-99-01).  The 
complete  text  t^at  follows  this  notice  is 
available  for  ptiblic  inspection  and 
cop)  ing  in  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2210  L  Street.  NW.,  Washington,  DC. 
and  at  the  Locajl  PubUc  Doounent  Room 
for  HNP  at  the  Russell  Library,  123 
Broad  Street,  Middletown.  Connecticut. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review.  As 
provided  for  h^  10  CFR  2.206(c).  the 
decision  will  constitute  the  final  action 
of  the  Conunis$ion  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  ii^stitutes  a  review  of  the 
decision  withiii  that  time. 

Etated  at  Rock^jille.  Maryland,  this  12th  day 
of  )anuary  1999.  ! 

For  the  Nuclea^  Regulatory  Commission. 
Samuel  J.  Collin*. 
Director,  Office  o '  Nuclear  Reactor 
Regulation. 

I.  Introduction 

On  September  11, 1998,  Ms. 
Rosemary  Bassilakis  submitted  a 
petition  pursuant  to  Title  10  of  the  Code 
of  Federal  Regulations.  §  2.206  (10  CFR 
2.206),  on  behallf  of  the  Citizens 
Awareness  NetWork  requesting  (1)  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  immediately  revoke 
or  suspend  the  Connecticut  Yankee 
Atomic  Power  Company's  (CYAPCO's) 
operating  Ucen^  for  the  Haddam  Neck 
Plant  (HNP),  (zj  an  informal  pubUc 
hearing  on  the  petition  be  held  in  the 
vicinity  of  the  $ite,  and  (3)  that  the  NRC 
consider  requiiting  CYAPCO  to  conduct 
decommissioning  activities  under  10 
CFR  part  72. 

In  support  ofl  their  requests,  the 
petitioners  state  that  (1)  CYAPCO 
demonstrates  incompetence  in  creating 
and  maintainii^  a  safe  work 
environment  aid  an  effective,  well- 


trained  staff;  (2)  CYAPCO  is  not 
conducting  its  decommissioning 
activities  in  accordance  with  its  post- 
shutdown  decommissioning  activities 
report  (PSDAR)  and,  therefore,  poses  an 
undue  risk  to  public  health;  (3)  the 
problems  encountered  at  the  plant 
during  the  summer  of  1998  might  not 
have  occurred  if  the  requirements  imder 
10  CFR  Part  72  had  been  applied;  and 
(4)  the  spent  fuel  stored  onsite  in  the 
spent  fuel  pool  (SFP)  is  the  primary  risk 
to  public  health  and  safety. 

n.  Background 

CYAPCO  submitted  written 
certifications  of  permanent  cessation  of 
operations  of  HNP  and  permanent 
removal  of  fuel  from  the  HNP  reactor 
vessel  on  December  5.  1996.  Upon  the 
docketing  of  these  documents,  in 
accordance  with  10  CFR  50.82(a)(2), 
CYAPCO  was  no  longer  authorized  to 
operate  the  reactor  or  to  place  fuel  into 
the  reactor  vessel.  CYAPCO  submitted 
its  PSDAR  on  August  22, 1997,  which, 
among  other  items,  described  its 
schedule  and  commitments  for 
decommissioning  HNP.  The  licensee 
chose  the  DECON  option  for  the  plant. 

The  licensee  plans  to  keep  its  spent 
fuel  stored  in  the  SFP  until  such  time 
as  the  Department  of  Energy  takes 
possession  of  it.  Systems  supporting  the 
SFP  are  being  modified  to  operate 
independently  of  the  rest  of  the  site  so 
that  decommissioning  activities  will 
have  no  impact  on  the  SFP. 

On  March  4, 1997,  the  NRC  issued  a 
confirmatory  action  letter  to  dociunent 
the  licensee's  commitments  to  improve 
its  radiological  controls  program. 
Subsequently,  on  May  5, 1998,  the  NRC 
determined  that  CYAPCO  had  met  its 
commitments  to  make  those 
improvements. 

'The  petitioners  state  that  since  May  5, 
1998,  a  series  of  incidents  that  occurred 
at  HNP  raises  questions  regarding  the 
ability  of  CYAPCO  to  protect  worker 
and  public  health  and  safety  and  the 
environment.  The  incidents  noted  by 
the  petitioners  and  a  brief  statement  of 
NRC's  enforcement  actions  taken  to  date 
are  listed  below: 

1.  On  June  20,  1998,  800  gallons  of 
radioactive  liquid,  containing 
approximately  2.200  microcuries  total 
activity  (excluding  tritium  and  noble 
gases),  were  inadvertently  released  into 
the  Connecticut  River  from  the  HNP 
waste  test  tank  (WTT).  The  licensee  did 
not  report  the  release  for  2  days. 

This  event  is  discussed  in  Inspection 
Report  50-213/98-03,  which  was  issued 
on  August  21,  1998.  The  release  was 
within  regulatory  limits.  However,  the 
event  resulted  in  a  Severity  Level  IV 
violation  because  of  the  licensee's 


failure  to  declare  an  Unusual  Event  for 
an  unplanned  liquid  discharge  in  which 
the  total  activity  exceeds  1 .000 
microcuries  (excluding  tritium  and 
noble  gases).  The  event  also  contributed 
to  a  Severity  Level  IV  violation  for 
inadequate  configuration  control  in  that 
a  valve  required  to  be  closed  was  open. 

2.  On  July  7.  1998.  350  gallons  of 
demineralized  water  were  inadvertently 
spilled,  spraying  workers  in  the  spent 
fuel  building. 

This  event  is  discussed  in  Inspection 
Report  50-213/98-03.  which  was  issued 
on  August  21, 1998.  The  workers 
involved  were  neither  contaminated  nor 
injured.  However,  the  event  contributed 
to  a  Severity  Level  FV  violation  for 
inadequate  configuration  control  in  that 
valves  red-tagged  shut  and  verified  as 
closed  were  found  open. 

3.  On  July  27, 1998,  approximately 

1 ,000  gallons  of  reactor  coolant  system 
(RCS)  decontamination  solution  were 
spilled  inside  the  plant. 

This  event  is  mentioned  in  Inspection 
Report  50-213/98-03,  which  was  issued 
on  August  21, 1998,  as  an  example  of 
inadequate  configuration  control  in  that 
a  valve  required  to  be  full  open  was 
found  less  than  full  open,  which 
contributed  to  pressure  transients  and 
vibrations  that  resulted  in  the  spill.  The 
partially  closed  valve  contributed  to  a 
Severity  Level  IV  violation  for 
inadequate  configuration  control. 

The  event  is  discussed  in  detail  in 
Inspection  Report  50-213/98-04,  which 
was  issued  on  October  29, 1998.  There 
was  no  release  of  radioactive  water  to 
the  environment.  However,  the  report 
found  that  the  licensee  did  not  perform 
walkdown  inspections  or  visual  leak 
checks  in  the  plant's  pipe  trenches 
during  leak  testing  of  the  systems  in 
preparation  for  the  RCS 
decontamination.  In  addition,  the  report 
found  that  the  licensee  failed  to 
adequately  address  potential  transient 
conditions  in  the  letdown  system 
equipment.  The  NRC  identified  these 
deficiencies  as  apparent  violations  in 
that  corrective  actions  to  address 
weaknesses  in  configuration  control 
were  inadequate.  The  need  for 
enforcement  action  related  to  this  event 
is  being  evaluated  by  the  NRC. 

4.  On  August  11,  1998.  the  SFP 
demineralizer  retention  element  and 
filter  failed,  allowing  contaminated 
resin  beads  to  enter  plant  piping. 

This  event  is  discussed  m  Inspection 
Report  50-213/98-04,  which  was  issued 
on  October  29, 1998.  The  failures  were 
caused  by  a  combination  of  increased 
flow  and  corrosion  due  to  operating 
conditions  created  by  the  RCS 
decontamination  procedure.  The 
contaminated  resin  beads  increased 
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radiation  levels  in  the  pipe  trench  and 
containment,  areas  not  readily 
accessible  to  workers.  The  NRC 
identified  this  event  as  an  apparent 
violation  in  that  the  licensee's  technical 
evaluations  and  procedural  controls 
failed  to  ensure  that  contaminated  resin 
remained  inside  the  demineralizer  tank. 

The  final  disposition  of  the  apparent 
violations  identified  in  items  3  and  4 
above  will  be  taken  in  accordance  with 
the  NRC's  enforcement  policy.  The  NRC 
is  currently  evaluating  the  events  and 
the  need  for  enforcement  action.  The 
results  of  the  evaluation  will  be  made 
available  to  the  public. 

The  series  of  events  during  the 
summer  of  1998  prompted  the  NRC  to 
conduct  a  number  of  conference  calls 
and  management  meetings  with  the 
licensee.  Conference  calls  were  made  to 
licensee  management  on  July  8  and  15, 
1998.  During  the  calls,  the  licensee 
described  the  results  of  its  preliminary 
root  cause  analyses  of  the  events  of  June 
20  and  July  7, 1998,  and  presented  the 
corrective  actions  it  took  to  ensure  that 
no  similar  events  would  occur  during 
the  RCS  decontamination  procedure. 
The  licensee  documented  the 
commitments  it  made  during  those  calls 
in  a  letter  dated  July  16, 1998.  As  a 
result  of  the  July  27  event,  a 
management  meeting  was  held  at  the 
plant  site  on  August  3, 1998,  to  discuss 
additional  corrective  actions  taken  by 
the  licensee.  These  commitments  were 
documented  by  the  licensee  in  a  letter 
dated  August  12, 1998.  The  Regional 
Administrator  for  NRC  Region  I  met 
with  licensee  management  on  August 
20, 1998,  to  discuss  concerns  raised  by 
the  licensee's  performance.  On 
September  3-4, 1998,  Region  I  and 
Headquarters  personnel  conducted 
interviews  at  the  site  v\rith  30  licensee 
managers,  supervisors,  and  workers  to 
obtain  information  on  organizational 
and  management  issues  associated  with 
the  events  during  the  RCS 
decontamination. 

The  petitioners  state  that  CYAPCO 
never  finished  its  root  cause  analysis  for 
the  incident  on  June  20, 1998,  before 
commencing  similar  work.  By  letter 
dated  July  16,  1998,  CYAPCO 
committed  to  completing  a  root  cause 
analysis  by  July  27, 1998,  but  did  not 
commit  to  limit  or  prohibit  similar  work 
until  the  analysis  was  completed. 
Inspection  Report  50-213/98-03  stated 
that  the  licensee's  preliminary  analysis 
of  the  June  20  event  found  that  the  root 
cause  was  accidental  bumping  of  a 
cross-connect  valve,  which  allowed 
partial  discharge  of  the  "A"  WTT  while 
the  "B"  WTT  was  being  discharged. 
Both  tanks  had  been  properly  prepared 
for  release;  however,  they  were  intended 


to  be  released  one  at  a  time.  The 
licensee  suspended  WTT  discharges 
until  a  number  of  corrective  actions, 
such  as  installation  of  a  locking  device 
on  the  cross-connect  valve,  were  taken 
to  prevent  recurrence  of  a  similar  event. 
After  the  preliminary  corrective  actions 
were  taken,  the  licensee  removed  the 
prohibition  on  WTT  discharges.  The 
final  root  cause  analysis  was  issued  by 
CYAPCO  as  an  internal  document  and 
was  approved  by  the  HNP  Unit  Director 
on  July  29, 1998.  However,  there  was  no 
requirement  to  place  the  analysis  on  the 
docket. 

The  petitioners  also  state  that,  as  of 
the  time  of  their  September  11,  1998 
petition,  they  had  not  received  a 
response  to  ^eir  letter  dated  July  7, 
1998,  to  NRC  Chairman  Jackson,  in 
which  they  requested  that  NRC  delay 
the  start  of  the  RCS  chemical 
decontamination.  The  NRC  staff  issued 
a  response  to  the  petitioners  in  a  letter 
dated  August  31,  1998.  The  response 
was  docketed  on  September  8, 1998, 
under  accession  number  9809080105. 

m.  Discussion  of  Petitioners'  Requests 

The  petitioners'  first  request  is  to 
revoke  or  suspend  the  HNP  operating 
license.  The  petitioners'  basis  for  the 
request  is  that  CYAPCO  continues  to 
demonstrate  incompetence  in  creating 
and  maintaining  a  safe  work 
environment  and  an  effective,  well- 
trained  staff. 

The  petitioners  present  the  series  of 
events  outlined  in  Section  II, 
"Background"  as  evidence  to  support 
their  basis. 

The  NRC  considers  the  series  of 
events  that  occurred  during  the  summer 
of  1998  to  have  been  challenges  to  the 
Ucensee's  ability  to  maintain  a  safe  work 
environment.  As  noted  in  Section  II. 
NRC  has  taken  enforcement  action  in 
response  to  the  events.  The  enforcement 
actions  are  based  on  the  Commission's 
regulations,  which  place  certain 
requirements  on  a  licensee.  To  place  a 
licensee  under  the  authority  of  the 
regulations,  the  Commission  issues  a 
license  with  appropriate  conditions.  As 
a  result,  the  facility  operating  license 
becomes  a  mechanism  through  which 
the  Commission  holds  a  licensee  to  its 
regulatory  responsibilities.  Revoking  or 
suspending  the  HNP  license  would  not 
relieve  the  licensee  of  its 
responsibilities  but  could  impede  the 
NRC's  ability  to  enforce  regulatory 
requirements. 

The  events  previously  outlined  did 
not  result  in  a  radiological  release  to  the 
environment  above  regulatory  limits, 
did  not  cause  radiation  exposure  above 
regulatory  limits,  and  did  not  cause 
injiuy  to  workers  or  the  public.  In 


addition,  the  permanently  shutdown 
and  defueled  condition  of  the  plant 
substantially  reduces  the  risk  to  public 
health  and  safety.  In  light  of  these  facts, 
the  NRC  believes  that  revoking  or 
suspending  the  HNP  license  is  not 
necessary  or  appropriate.  The  NRC's 
enforcement  policy  provides  objective 
criteria  for  responding  to  licensee 
actions  and  is  adequate  to  require 
CYAPCO  to  take  appropriate  corrective 
actions  in  response  to  the  events 
outlined.  Therefore,  the  request  to 
revoke  or  suspend  the  HNP  operating 
license  is  denied. 

The  petitioners'  second  request  is  to 
hold  an  informal  public  hearing  in  the 
vicinity  of  the  site.  The  petitioners' 
basis  for  the  request  is  that  CYAPCO  is 
not  conducting  its  decommissioning 
activities  in  accordance  with  its  PSDAR 
and,  therefore,  poses  an  undue  risk  to 
the  public. 

With  regard  to  the  petitioners'  request 
for  an  informal  public  hearing,  the  staff 
reviewed  the  PSDAR  and  found  that 
CYAPCO  has  followed  the  sequence  of 
activities  included  in  the  PSDAR  as 
Figure  1,  "CY  Decommissioning 
Schedule."  Additionally,  in  its  PSDAR, 
CYAPCO  committed  to  controlling 
radiation  exposure  to  offsite  individuals 
to  levels  less  than  both  the 
Environmental  Protection  Agency's 
Protective  Action  GuideUnes  and  NRC's 
regulations.  Both  radiation  exposures  to 
individuals  and  effluents  to  the 
environment  due  to  decommissioning 
activities  have  been  within  regulatory 
limits.  On  the  basis  of  these  facts,  the 
staff  finds  that  there  is  no  undue  risk  to 
public  health  and  safety.  The  staff  also 
determined  that  the  petitioners  neither 
provided  new  information  that  raised 
the  potential  for  a  significant  safety 
issue  (SSI)  nor  presented  a  new  SSI  or 
new  information  on  a  previously 
evaluated  SSI.  Therefore,  the  criteria  for 
an  informal  public  hearing  on  a  petition 
submitted  under  the  provisions  of  10 
CFR  2.206,  contained  in  Part  III  (c)  of 
Management  Directive  8.11,  are  not 
satisfied  and  the  petitioners'  request  for 
an  informal  pubUc  hearing  has  been 
denied. 

The  petitioners'  third  request  is  for 
the  NRC  staff  to  consider  applying  the 
requirements  of  10  CFR  part  72, 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel  and  High-Level  Radioactive 
Waste,"  to  decommissioning  activities 
at  HNP.  The  petitioners  present  two 
bases  for  this  request.  First,  the 
problems  encountered  during  the 
decommissioning  activities  in  the 
simuner  of  1998  might  not  have 
occurred  if  10  CFR  pan  72  had  been 
applied  at  HNP.  Second,  the  spent  fuel 
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stored  in  the  SFP  is  the  primary  risk  to 
public  health  and  safety. 

The  problems  encountered  by  the 
licensee  during  the  sununer  of  1998 
have  been  exatnined  by  the  NRC.  As 
illustrated  in  Section  II,  the  problems 
were  not  due  tjo  a  lack  of  regulatory 
requirements.  Therefore,  the  staff 
believes  that  tiie  requirements  of  10  CFR 
part  72,  which  address  activities 
associated  with  an  independent  spent 
fuel  storage  in$tallation  (ISFSI),  would 
not  have  been  lapplicable  to  the 
decommissioning  activities  underway  at 
HNP  during  the  summer  of  1998. 

The  second  basis  for  the  request 
concerns  the  safe  storage  of  spent  fuel 
at  HNP.  The  staff's  consideration  of 
applying  the  requirements  of  10  CFR 
part  72  at  HNp  is  presented  in  Section 
IV,  below.  Therefore,  the  third  request  is 
granted.  ! 

IV.  Application  of  10  CFR  Part  72  at 
HNP 

The  staff  revjiewed  the  requirements 
of  10  CFR  parti  72  and  compared  them 
with  the  requiiements  of  10  CFR  part 
50,  "Domestic  Licensing  of  Production 
and  Utilizatioa  Facilities."  which 
currently  applir  to  HNP.  The  scope  of 
part  72.  as  stated  in  10  CFR  72.2,  is 
limited  to  the  receipt,  transfer, 
packaging,  and  possession  of  power 
reactor  spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage.  As  a  result,  decommissioning 
activities  undar  part  72  would  apply 
only  to  the  poijtion  of  the  10  CFR  part 
50  site  licensed  as  an  ISFSI.  However, 
the  Ucensee  has  not  appUed  for  a  part 
72  license  to  establish  the  SFP  as  an 
ISFSI.  Furthermore,  the  licensee  does 
not  intend  to  decommission  the  SFP 
until  after  the  Department  of  Energy 
takes  possession  of  the  spent  fuel.  In 
light  of  these  facts,  part  72  does  not 
apply  to  HNP  $nd,  even  if  CYAPCO 
held  a  part  72  license,  the 
decommissioning  provisions  of  that  part 
would  not  apply  to  the 
decommissioning  activities  currently 
underway  at  the  faciUty.  Because  the 
HNP  facility  consists  of  contaminated 
and  activated  structures,  systems,  and 
components  a^ociated  with  a 
permanently  dbfueled  reactor  as  well  as 
the  SFP.  the  li*iited  scope  of  part  72  is 
not  sufBcient  to  cover  the  full  range  of 
decommissioning  activities  at  a  power 
reactor  faciUtylsuch  as  HNP. 

In  contrast,  tfce  scope  of  10  CFR  part 
50  applies  to  HNP  and  covers  all  the 
structures,  systems,  and  components  of 
a  power  reactor  facility,  including  the 
SFP.  Part  50  contains  specific 
provisions  for  decommissioning  power 
reactors  in  §  5Q.82.  as  well  as  other 
appUcable  secliions.  It  follows  that  the 


decommissioning  of  HNP  must  proceed 
under  10  CFR  part  50,  at  least  until  such 
time  as  the  decommissioning  activities 
at  HNP  fall  completely  within  the  scope 
of  10  CFR  part  72  and  the  Ucensee 
applies  for  and  obtains  a  part  72  license. 
As  of  now,  the  activities  at  HNP  extend 
beyond  the  scope  of  part  72,  and  part  50 
would  continue  to  apply  even  if  a 
licensed  ISFSI  were  established  at  the 
site. 

After  considering  the  appUcabihty  of 
the  regulations  noted  above,  the  staff 
concludes  that  10  CFR  part  72  does  not 
apply  to  HNP  at  this  time  because  the 
licensee  does  not  possess  an  ISFSI 
licensed  under  part  72  and  many  of  the 
decommissioning  activities  to  be 
performed  cannot  be  accommodated 
within  the  scope  of  part  72. 

V.  Decision 

For  the  reasons  stated  herein,  the 
petition  is  denied  in  part  and  granted  in 
part.  The  requests  to  revoke  or  suspend 
the  HNP  operating  license  and  to  hold 
an  informal  pubUc  hearing  in  the 
vicinity  of  the  site  are  denied.  The 
request  to  consider  appUcation  of  the 
requirements  of  10  CFR  part  72  to  HNP 
is  granted.  The  staffs  evaluation  of  the 
applicability  of  10  CFR  part  72  at  HNP 
is  presented  in  Section  FV;  however,  the 
staff  finds  that  part  72  does  not  apply  to 
the  decommissioning  activities  now 
underway  at  the  plant. 

The  decision  and  the  documents  cited 
in  the  decision  are  available  for  pubUc 
inspection  in  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  D.C., 
and  at  the  Local  Public  Document  Room 
for  HNP  at  the  Russell  Library,  123 
Broad  Street,  Middletown,  Connecticut. 

In  accordance  with  10  CFR  2.206(c), 
a  copy  of  this  decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  As  provided  for 
by  this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January  1999. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-1086  Filed  1-15-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23645: 812-11180] 

Ivy  Fund,  at  al.;  Notice  of  Application 

January  12, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  imder 

section  12(d)(l)Q)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  from  section  12(d)(1)  of  the 

Act,  and  imder  sections  6(c)  and  17(b) 

of  the  Act  for  an  exemption  from  section 

17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  permit  them 
to  implement  a  "fimd  of  funds" 
arrangement.  The  fund  of  funds  would 
invest  in  funds  in  the  same  group  of 
investment  companies,  and  in  funds 
that  are  not  part  of  the  same  group  of 
investment  companies  in  reliance  on 
section  12(d)(1)(F)  of  the  Act.  The  order 
also  would  permit  the  fund  of  funds  to 
offer  its  shares  to  the  public  with  a  sales 
load  that  exceeds  the  1.5%  limit  of 
section  12(d)(l)(F)(ii)  of  the  Act. 
APPLICANTS:  Ivy  Management,  Inc. 
("IMI");  Ivy  Mackenzie  Distributors.  Inc. 
("IMDI");  Mackenzie  Financial 
Corporation  ("MFC");  Ivy  Fund,  on 
behalf  of  its  series  (Ivy  Asia  Pacific 
Fund;  Ivy  Bond  Fund;  Ivy  Canada  Fimd; 
Ivy  China  Region  Fund;  Ivy  Developing 
Nations  Fund;  Ivy  Global  Fund;  Ivy 
Global  Natural  Resources  Fund;  Ivy 
Global  Science  &  Technology  Fimd;  Ivy 
Growth  Fund;  Ivy  Growth  With  Income 
Fimd;  Ivy  International  Fund;  Ivy 
International  Fund  11;  Ivy  International 
Small  Companies  Fund;  Ivy 
International  Strategic  Bond  Fund;  Ivy 
Money  Market  Fund;  Ivy  Pan-Europe 
Fund;  Ivy  South  America  Fund;  Ivy  US 
Blue  Chip  Fund;  and  Ivy  US  Emerging 
Growth  Fund);  and  Mackenzie 
Solutions,  on  behalf  of  its  series 
(International  Solutions  I — Conservative 
Growth;  International  Solutions  II — 
Balanced  Grovtrth;  International 
Solutions  III — Moderate  Growth; 
International  Solutions  IV — Long-Term 
Growrth;  and  International  Solutions  V — 
Aggressive  Growth). 
FILING  DATES:  The  application  was  filed 
on  June  10, 1998.  Apphcants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
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copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  \he  SEC  by  5:30  p.m.  on 
February  4, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  IMI,  IMDI,  Mackenzie 
Solutions,  and  Ivy  Fund,  700  South 
Federal  Highway,  Boca  Raton,  FL  33432; 
MFC,  150  Bloor  Street,  West.  Toronto, 
Ontario.  M5S  385  Canada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Kane,  Senior  Counsel,  at 
(202)  942-0615,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564,  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(telephone  202-942-8090). 

Applicants'  Representations 

1.  Ivy  Fimd  and  Mackenzie  Solutions 
are  Massachusetts  business  trusts 
registered  under  the  Act  as  open-end 
management  investment  companies. 
Mackenzie  Solutions  consists  of  five 
series;  Ivy  Fund  consists  of  19.  Ivy  Fund 
and  Mackenzie  Solutions  are  pari  of  the 
same  "group  of  investment  companies," 
as  defined  in  section  12(d)(l)(G)(ii)  of 
the  Act. 

2.  IMI,  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"),  serves  as  investment 
adviser  to  17  series  of  Ivy  Fund.  IMI  is 
a  wholly-owned  subsidiary  of 
Mackenzie  Investment  Management, 
Inc.,  which  is  a  majority-owned 
subsidiary  of  MFC.  MFC  serves  as 
investment  adviser  to  two  portfolios  of 
Ivy  Fund  and  is  registered  imder  the 
Advisers  Act. 

3.  Applicants  request  relief  to  permit 
the  series  of  Mackenzie  Solutions  and 
any  other  registered  open-end 
management  investment  company 
created  in  the  future  that  is  part  of  the 
same  "group  of  investment  companies" 
(as  defined  in  section  12(d)(l)(G)(ii)  of 
the  Act)  as  Mackenzie  Solutions 
(collectively,  the  "Asset  Allocation 
Fimds"),  to  piut±ase  shares  of  series  of 
Ivy  Fimd  and  other  registered  open-end 


management  investment  companies  or 
series  thereof,  now  existing  or  created  in 
the  future,  that  are  part  of  the  same 
"group  of  investment  companies,"  as  so 
defined,  as  the  Asset  Allocation  Funds 
(collectively,  the  "Underlying 
Portfolios").!  The  Asset  Allocation 
Funds  also  would  invest  in  other 
registered  open-end  management 
investment  companies  that  are  not  part 
of  the  same  group  of  investment 
companies  as  Mackenzie  Solutions  (the 
"Other  Portfolios")  in  reliance  on 
section  12(d)(1)(F)  of  the  Act,  discussed 
below.  With  respect  to  an  Asset 
Allocation  Fund's  investment  in  Other 
Portfolios,  applicants  also  seek  an 
exemption  from  the  sales  load  limitation 
in  section  12(d)(1)(F)  of  the  Act. 
Applicants  state  that  the  proposed 
structure  of  the  Asset  Allocation  Funds 
will  provide  a  consolidated  and  efficient 
means  through  which  investors  can 
have  access  to  a  comprehensive 
investment  vehicle. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquire  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  compemy  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  the  securities  of  an  acquired 
company  purchased  by  an  acquiring 


*  Applicants  request  relief  for  each  existing  or 
future  registered  open-end  management  investment 
company  or  series  of  such  a  company  that  is  part 
of  the  same  "group  of  investment  companies"  (as 
defined  in  section  12(d)(l)(G)(ii)  of  the  Act)  as 
Mackenzie  Solutions,  and  (1)  is,  or  will  be  advised 
by  IMI  or  by  any  entity  controlling,  controlled  by, 
or  under  common  control  with  IMI;  or  (2)  for  which 
IMDI  or  any  entity  controlling,  controlled  by,  or 
under  common  control  with  IMDI  serves  as 
principal  underwriter.  Each  existing  registered 
open-end  management  investment  company  that 
intends  to  rely  on  the  order  is  named  as  an 
applicant.  Any  registered  open-end  management 
investment  company  that  relies  on  the  order  in  the 
future  will  do  so  only  in  accordance  with  the  terms 
and  conditions  of  the  application. 


company  if:  (i)  the  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  sectirities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  under  rules  adopted 
pursuant  to  section  22(b)  or  section 
22(c)  of  the  Act  by  a  securities 
association  registered  under  section  ISA 
of  the  Securities  Exchange  Act  of  1934, 
or  the  SEC;  and  (iv)  the  acquired 
company  has  a  policy  that  prohibits  it 
from  acquiring  securities  of  registered 
open-end  investment  companies  or 
registered  unit  investment  trusts  in 
reliance  on  section  12(d)(1)  (F)  or  (G). 
Section  12(d)(l)(G)(ii)  defines  the  term 
"group  of  investment  companies"  to 
mean  any  two  or  more  registered 
investment  companies  that  hold 
themselves  out  toinvestors  as  related 
companies  for  purposes  of  investment 
and  investor  services.  Because  the  Asset 
Allocation  Funds  will  invest  in  shares 
of  the  Other  Portfolios,  they  cannot  rely 
on  the  exemption  from  sections  12(d)(1) 
(A)  and  (B)  afforded  by  section 
12(d)(1)(G). 

3.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  securities  purchased  by  an 
acquiring  company  if  the  company  and 
its  affiliates  own  no  more  than  3%  of  an 
acquired  company's  securities,  provided 
that  the  acquiring  company  does  not 
impose  a  sales  load  of  more  than  1.5% 
on  its  shares.  In  addition,  section 
12(d)(1)(F)  provides  that  no  acquired 
company  is  obligated  to  honor  any 
acquiring  company  redemption  request 
in  excess  of  1  %  of  the  acquired 
company's  securities  during  any  period 
of  less  than  30  days,  and  the  acquiring 
company  must  vote  its  acquired 
company  shares  either  in  accordance 
with  instructions  bom  its  shareholders 
or  in  the  same  proportion  as  all  other 
shareholders  of  the  acquired  company. 
The  Asset  Allocation  Funds  will  invest 
in  Other  PortfoUos  in  rehance  on 
section  12(d)(1)(F).  If  the  requested 
relief  is  granted,  shares  of  the  Asset 
Allocation  Funds  will  be  sold  with  a 
sales  load  that  exceeds  1.5%,  subject  to 
applicants'  compliance  with  condition  3 
of  the  application. 

4.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt 
persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  such  exen:.ption  is  consistent 
with  the  pubhc  intereot  and  the 
protection  of  investors. 
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5.  Applicants  request  relief  under 
section  12(d)  1)(J)  of  the  Act  from  the 
limitation  of  $ections  12(d)(1)  (A)  and 
(B)  to  permit  the  Asset  Allocation  Funds 
to  invest  in  the  Underlying  PortfoUos 
and  from  secQon  12(d)(1)(F)  to  permit 
the  Asset  All0cation  Funds  to  sell 
shares  to  the  public  with  a  sales  load 
that  exceeds  1.5%. 

6.  Applicants  state  that  the  Asset 
Allocation  Funds'  investments  in  the 
Underlying  Portfolios  do  not  raise  the 
concerns  abolit  undue  influence  that 
sections  12(dj(l)  (A)  and  (B)  were 
designed  to  address.  Applicants  further 
state  that  the  proposed  conditions 
would  approOriately  address  any 
concerns  about  the  layering  of  sales 
charges  or  other  fees. 

7.  The  Asset  Allocation  Funds  will 
invest  in  Oth^r  PortfoUos  only  within 
the  limits  of  siection  12(d)(1)(F). 
Apphcants  beheve  that  an  exemption 
from  the  sale)  load  limitation  in  that 
section  is  consistent  with  the  protection 
of  investors  because  applicants' 
proposed  sal^  load  limit  would  cap  the 
aggregate  sale^  charges  of  the  Asset 
Allocation  F^nd  and  the  Other  Portfolio 
in  which  it  inn^ests.  Applicants  have 
agreed,  as  a  condition  to  the  relief,  that 
any  sales  charges,  asset-based 
distribution  akid  service  fees  relating  to 
the  Asset  Allocation  Fund's  shares, 
when  aggreg^ed  with  any  sales  charges, 
asset-based  distribution  and  service  fees 
paid  by  the  Afcset  Allocation  Fund 
relating  to  its  acquisition,  holding,  or 
disposition  ol  shares  of  the  Underlying 
Portfolios  and  Other  Portfolios,  will  not 
exceed  the  liifiits  set  forth  in  rule  2830 
of  the  condudt  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
(•'NASD  Conduct  Rules"). 

B.  Section  1 7la)  of  the  Act 

1.  Section  v(a)  of  the  Act  generally 
prohibits  an  dilated  person  of  a 
registered  invjestment  company  from 
selling  securiues  to,  or  purchasing 
securities  fro»i,  the  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include:  (a) 
any  person  thpt  directly  or  indirectly 
owns,  controls,  or  holds  with  power  to 
vote  5%  or  mpre  of  the  outstanding 
voting  securiues  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  ttower  to  vote  by  the  other 
person;  (c)  aiw  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  the  other 
person;  and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  the  Asset  Allocation  Fimds 
and  the  Und^lying  Portfolios  will  be 


advised  by  IMI  or  MFC,  its  indirect 
parent.  As  a  result,  applicants  submit 
that  the  Asset  Allocation  Funds  and 
Underlying  PortfoUos  may  be  deemed  to 
be  affiliated  persons  of  one  another  by 
virtue  of  being  under  common  control  of 
IMI  and  MFC,  or  because  the  Asset 
Allocation  Funds  Own  5%  or  more  of 
the  shares  of  an  Underlying  Portfolio. 
Applicants  state  that  purchases  and 
redemptions  of  shares  of  the  Underlying 
Portfolios  by  the  Asset  Allocation  Funds 
could  be  deemed  to  be  principal 
transactions  between  affiliated  persons 
under  section  17(a). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
poUcies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  under  section  6(c)  and  17(b) 
of  the  Act  to  permit  the  Asset  Allocation 
Funds  to  purchase  and  redeem  shares  of 
the  Underlying  Portfolios. 

4.  Applicants  state  that  the  terms  of 
the  proposed  transactions  will  be 
reasonable  and  fair  and  will  not  involve 
overreaching  because  shares  of 
Underlying  Portfolios  will  be  sold  and 
redeemed  at  their  net  asset  values. 
AppUcants  also  state  that  the 
investment  by  the  Asset  Allocation 
Funds  in  the  Underlying  Portfolios  will 
be  effected  in  accordance  with  the 
investment  restrictions  of  the  Asset 
Allocation  Fluids  and  will  be  consistent 
with  the  poUcies  as  set  forth  in  the 
registration  statement  of  the  Asset 
Allocation  Fimds. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  All  Underlying  Portfolios  will  be 
part  of  the  same  "group  of  investment 
companies"  (as  defined  in  section 
12(d)(l)(G)(ii)  of  the  Act)  as  the  Asset 
Allocation  Funds. 

2.  No  Underlying  Portfolios  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 


limits  contained  in  section  12(d)(l((A) 
of  the  Act,  except  to  the  extent  that  such 
Underlying  PortfoUo  (a)  receives 
securities  of  another  investment 
company  as  a  dividend  or  as  a  result  of 
a  plan  of  reorganization  of  a  company 
(other  than  a  plan  devised  for  the 
purpose  of  evading  section  12(d)(1)  of 
the  Act);  or  (b)  acquires  (or  is  deemed 
to  have  acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  reUef  from  the  SEC 
permitting  such  Underlying  Portfolio  to 
(i)  acquire  securities  of  one  or  more 
afniiated  investment  companies  for 
short-term  cash  management  purposes; 
or  (ii)  engage  in  interfund  borrowing 
and  lending  transactions.  No  Asset 
Allocation  Fimd  will  acquire  securities 
of  an  Other  Portfolio  if,  at  the  time  of 
acquisition,  the  Other  Portfolio  owns 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  Any  sales  charges,  distribution- 
related  fees,  and  service  fees  relating  to 
the  shares  of  the  Asset  Allocation 
Fimds,  when  aggregated  with  any  sales 
charges,  distribution-related  fees,  and 
service  fees  paid  by  the  Asset  Allocation 
Funds  relating  to  their  acquisition, 
holding,  or  disposition  of  shares  of  the 
Underlying  PortfoUos  and  Other 
Portfolios,  will  not  exceed  the  limits  set 
forth  in  rule  2830  of  the  NASD  Conduct 
Rules. 

4.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  trustees  of  the  Asset  Allocation 
Funds,  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons"  (as  defined  in  section  2(a)(19) 
of  the  Act),  will  find  that  the  advisory 
fees  charged  under  the  contract  are 
based  on  services  provided  that  are  in 
addition  to,  rather  than  duplicative  of, 
services  provided  under  any  Underljring 
Portfolio  or  Other  Portfolio  advisory 
contract.  This  finding,  and  the  basis 
upon  which  the  finding  was  made,  will 
be  recorded  fully  in  the  minute  books  of 
the  Asset  Allocation  Funds. 

5.  Each  Asset  Allocation  Fund's 
investments  in  Other  Portfolio  will 
comply  with  section  12(d)(1)(F)  in  all 
respects  except  for  the  sales  load 
limitation  of  section  12(d)(l)(F)(ii). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  99-1088  Filed  1-15-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23643;  File  No.  812-11334] 

The  Lincoln  National  Life  Insurance 
Company,  et  ai. 

January  12. 1999. 

agency:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 

action:  Notice  of  appUcation  for  an 

order  of  approval  pursuant  to  Section 

26(b)  of  the  Investment  Company  Act  of 

1940  (the  "1940  Act"  or  "Act"). 

SUMMARY  OF  APPLICATIONS:  AppUcants 
seek  an  order  to  permit  Lincolii  National 
and  LLANY,  on  behalf  of  Lincoln 
National  Account  L  and  LLANY 
Account  L,  to  substitute  securities 
issued  by  certain  management 
investment  companies  and  held  by  the 
Accounts  to  support  certain  group 
variable  annuity  contracts  (the 
"Contracts")  issued  by  Lincoln  National 
and  LLANY. 

APPLICANTS:  The  Lincohi  National  Life 
Insurance  Company  ("Lincoln 
National"),  Lincoln  National  Variable 
Annuity  Account  L  ("Lincoln  National 
Account  L"),  Lincoln  Life  &  Annuity 
Company  of  New  York  ("LLANY")  and 
Lincoln  Life  &  Annuity  Variable 
Annuity  Account  L  ("LLANY  Accoimt 
L")  (Lincoln  National  Accoimt  L  and 
LLANY  Account  L  together,  the 
"Accoimts")  (all  collectively,  the 
"Apphcants"). 

FILING  DATE:  The  application  was  filed 
on  October  1, 1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Xhe  Secretary  of 
the  SEC  and  serving  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  February  8. 
1999,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW,  Washington.  D.C.  20549. 
Apphcants,  Jeremy  Sachs,  Esquire.  The 
Lincoln  National  Life  Insurance 
Company,  1300  South  Clinton  Street, 
Fort  Wayne,  IN  46801-1110,  Robert  O. 
Sheppard,  Esquire,  Lincoln  Life  & 
Annuity  Company  of  New  York.  120 


Madison  Street.  Suite  1700.  Syracuse. 
NY  13202-2802.  Copies  to  Kimberly  J. 
Smith,  Esquire.  Sutherland  Asbill  & 
Brennan  LLP.  1275  Pennsylvania 
Avenue,  NW,  Washington.  DC  20004- 
2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  MacLeod.  Attorney,  or  Mark 
Amorosi.  Special  Counsel.  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  Lincoln  National,  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Indiana,  is  the  depositor  and 
sponsor  of  the  Lincoln  National 
Accoimt  L.  Lincoln  National  is  wholly- 
owned  by  Lincoln  National  Corporation. 
a  publicly-held  insurance  holding 
company. 

2.  LLANY  is  a  Ufe  insurance  company 
chartered  under  New  York  law  and  is  a 
subsidiary  of  Lincoln  National.  LLANY 
is  the  depositor  and  sponsor  of  LLANY 
Account  L. 

3.  Lincoln  National  Account  L  is 
registered  under  the  Act  as  a  unit 
investment  trust  (Rile  No.  811-7645). 
The  assets  of  Lincoln  National  Account 
L  support  certain  group  flexible 
premium  deferred  variable  annuity 
contracts.  Interests  in  Lincoln  National 
Account  L  offered  through  such 
contracts  are  registered  under  the 
Securities  Act  of  1933  ("1933  Act")  on 
Form  N-4  (File  Nos.  333-4999.  333- 
5827.  and  333-5815).  The  following 
nine  sub-accounts  are  currently 
available  as  options  under  Lincoln 
National  Account  L  Contracts:  Index 
Account;  Growth  I  Account;  Asset 
Manager  Account;  Growth  n  Account; 
Balanced  Account;  International  Stock 
Account;  Socially  Responsible  Account; 
Equity-Income  Account;  and  Small  Cap 
Accoimt. 

4.  LLANY  Account  L  is  registered 
under  the  Act  as  a  unit  investment  (File 
No.  811-7785).  The  assets  of  LLANY 
Account  L  support  certain  group 
flexible  premium  deferred  variable 
annuity  contracts.  Interests  in  LLANY 
Account  L  offered  through  such 
contracts  are  registered  under  the  1933 
Act  on  Form  N-4  (Reg.  File  Nos.  333- 
10963.  333-10805,  and  333-10861). 
LLANY  Account  L  is  invested  in  the 
same  investment  sub-accounts  as  are 
available  under  Lincoln  National 
Account  L. 

5.  Each  of  the  nine  sub-accounts  of 
the  Lincoln  National  Account  L  and 


LLANY  Account  L  invests  exclusively 
in  the  shares  of  a  single  portfoUo  that  is 
a  separate  series  of  an  open-end 
management  investment  company 
registered  on  Form  N-IA.  The  nine 
portfolios  are:  Dreyfus  Stock  Index 
Fund,  Calvert  Social  Balanced  Portfolio 
of  Calvert  Variable  Series,  Small  Cap 
PortfoHo  of  Dreyfus  Variable  Investment 
Fund,  Fidelity  Variable  Insurance 
Products  Fund  ("VIP")  Equity-Income 
Portfoho,  VIP  Growth  Portfolio,  and  VIP 
Money  Market  Portfolio,  Fidelity 
Variable  Insurance  Products  Fund  II 
Asset  Manager  Portfolio,  American 
Century  VP  Capital  Appreciation  and 
American  Century  VP  Balanced  of 
American  Century  Variable  Portfolios, 
Inc..  and  International  Stock  Portfolio  of 
T.  Rowe  Price  International  Series.  Inc. 

6.  The  Contracts  reserve  to  Lincoln 
National  and  LLANY  the  right,  subject 
to  Commission  approval,  to  substitute 
shares  of  another  open-end  management 
investment  company  for  the  shares  of  an 
open-end  management  investment 
company  held  by  any  sub-account.  The 
reservation  is  disclosed  in  the 
prospectuses  for  the  Contracts. 

7.  Currently,  Contract  owners  may 
transfer  cash  value  among  and  between 
the  sub-accounts  without  the  imposition 
of  a  transfer  charge.  All  the  Contracts, 
however,  reserve  to  Lincoln  National  or 
LLANY,  as  applicable,  the  right  to 
restrict  transfer  privileges. 

8.  The  Applicants  propose  on  or  about 
April  30, 1999.  to  replace  shares  of  the 
Calvert  Social  Balanced  Portfolio  with 
shares  of  the  Lincoln  National  Social 
Awareness  Fund.  Inc.  (the  "Social 
Awareness  Fund"),  and  shares  of  the 
American  Century  VP  Capital 
Appreciation  with  shares  of  the  Lincoln 
National  Aggressive  Growth  Fund,  Inc. 
(the  "Aggressive  Growth  Fund")  (the 
Social  Awareness  Fund  and  the 
Aggressive  Growth  Fund  together,  the 
"Substitute  Funds").  Lincoln  National 
and  LLANY.  on  behalf  of  Lincoln 
National  Account  L  and  LLANY 
Account  L  respectively,  will  redeem 
shares  of  the  replaced  funds  for  cash 
and  use  the  proceeds  to  purchase  shares 
in  the  Substitute  Funds.  The  companies 
will  place  redemption  requests  and 
purchase  orders  simultaneously  so  that 
contract  values  are  fully  invested  at  all 
times. 

9.  The  investment  objective  of  the 
Calvert  Social  Balanced  Portfolio,  a 
nondiversified  fund,  is  to  achieve  a  total 
return  above  the  rate  of  inflation 
through  an  actively  managed, 
nondiversified  portfolio  of  common  and 
preferred  stocks,  bonds,  and  money 
market  instruments  which  offer  income 
and  capital  growth  opportunity  and 
which  satisfy  the  social  concern  criteria 
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established  fo^  the  fund.  The  fund 
invests  in  enterprises  that  make  a 
significant  coitribution  to  society 
through  their  products  and  services  and 
through  the  way  they  do  business.  The 
Calvert  Social  Balanced  Portfolio's 
investment  ofalective  is  not  fundamental 
and  may  be  changed  at  any  time  with  60 
days  notice  to  shareholders. 

10.  The  investment  objective  of  the 
Social  Awarei)ess  Fund,  a  diversifled 
fund,  is  to  achkeve  long-tenn  capital 
appreciation.  |t  seeks  to  achieve  this 
objective  by  investing  primarily  in 
common  stocks  of  established 
companies  which  satisfy  certain  social 
criteria,  with  t^e  objective  of 
maximizing  Ic^g-term  capital 
appreciation,  while  giving  some 


emphasis  to  income.  The  fund  invests  in 
common  stock  and  securities 
convertible  into  common  stock,  all 
selected  in  accordance  with  the  fund's 
social  criteria.  The  Social  Awareness 
Fund's  investment  objective  is 
fundamental,  and  cannot  be  changed 
without  a  shareholder  vote. 

11.  The  investment  objective  of  the 
American  Century  VP  Capital 
Appreciation  is  to  seek  capital  growth. 
The  fund  seeks  to  achieve  its  investment 
objective  by  investing  in  common  stocks 
and  other  securities  that  meet  certain 
fundamental  and  technical  standards  of 
selection  and  have,  in  the  opinion  of  the 
fund's  investment  manager,  better  them 
average  potential  for  appreciation.  The 
fund  seeks  to  stay  fully  invested  in  such 


securities,  regardless  of  the  movement 
of  stock  prices  generally. 

12.  The  investment  objective  of  the 
Aggressive  Grov^rth  Fund  is  to  seek  to 
maximize  capital  appreciation.  The 
fund  pursues  its  objective  by  investing 
in  a  diversified  portfolio  of  equity 
securities  of  small  £md  medium-sized 
companies  which  have  a  dominant 
position  within  their  respective 
industries,  are  imdervalued  or  have 
potential  for  growth  in  earnings. 

13.  The  following  chart  shows  the 
total  returns  for  the  replaced  funds  for 
the  past  two  years  as  well  as  the  average 
annual  total  return  since  each  fund's 
date  of  inception. 


Reptaced  funds 


Total  return  ^  of  replaced  furxJs 


Inception  of 

portfolio 

through  12/31/ 

972  (percent) 


1997  (percent) 


1996  (percent) 


Calvert  Social 
American  Centu^ 


Balanced  (inception  date;  September  2,  1986) ... 

VP  Capital  Appreciation  (inception  date:  Novemtwr  20,  1987) 


11.20 
9.34 


20.08 
-3.26 


12.62 
-4.32 


'  Total  return 
Form  ^4-1A. 
2  Total  returns 


14.  The 
aimual  total 
replaced  fund 


or  the  replaced  funds  represents  the  historic  performance  of  the  Funds  calculated  in  accordance  with  methods  prescritied  in 

for  the  period  from  inception  through  December  31 ,  1 997  have  t)een  annualized, 
fallowing  chart  shows  the  total  returns  for  the  Substitute  Funds  for  the  past  two  years  as  well  as  average 


■etum  since  each  fund's  date  of  inception.  Each  Substitute  Fund  has  outperformed  the  corresponding 
during  each  period  shown. 


Substitute  funds 


Total  return  ^  of  substitute  portfolios 


Inception  of 

fund  through 

12/31/97* 

(percent) 


1997  (percent) 


1996  (percent) 


Social  Awarene^  Fund  (inception  date:  May  2,  1988) 

Aggressive  Grovjrth  Fund  (inception  date:  February  3,  1994) 


19.03 
15.04 


37.53 
23.09 


28.94 
17.02 


3  Total  return  Ibr  the  Substitute  Funds  represents  historic  performance  calculated  in  accordance  with  methods  prescribed  in  Form  f^lA. 
*  Total  returns  for  the  period  from  inception  through  Decerriber  31,  1997  are  annualized. 

15.  The  fallowing  chart  shows  the  approximate  size  and  expense  ratio  for  each  of  the  replaced  funds  for  the  past 
two  and  one-^alf  years.' 


Replaced  funds 


Net  assets  at 
December  31 
(in  thousands) 


Expense  ratio 
(percent) 


Calvert  Social  Balanced: 

1996  .... 

1997  .... 
June  30,  19^  (inception  date:  September  2,  1986) 

American  Centu»y  VP  Capital  Appreciation: 

1996  .... 

1997  .... 
June  30, 1968  (inception  date:  l^vember  20, 1987) 


$161,473 
227,834 
275,385 

1.313,865 
593,698 
515,262 


0.81 
0.80 
0.77 

1.00 
1.00 
1.00 


16.  The  fbllowing  chart  provides  the  approximate  size  and  expense  ratios  for  each  of  the  Substitute  Fimds  for 
the  past  two  and  one-half  years.* 


'Expense  rat})s 
net  assets  at  the 
Century  VP  Capi 
of  the  fust  S500 

"Expense 
average  daily  net 
the  flrst  S200  mi 
million,  0.70%  of 


tbl 


I  nil 


ratios 


include  management  fees  and  operating  expenses.  Each  Fund  currently  pays  a  monthly  management  fee  based  on  its  average  daily 
following  annual  rates:  Calvert  Social  Balanced  Portfolio,  0.70%  (plus  or  minus  a  fee  adjustment  of  0.05%  to  0.15%)  and  American 
Appreciation.  1.00%.  As  of  October  1,  1998.  the  management  fee  for  the  American  Century  VP  Capital  Appreciation  will  be:  1.00% 
llion.  0.95%  of  the  next  $500  million,  and  0.90%  of  the  excess  over  $500  million. 

include  management  fees  and  operating  expenses.  Each  Substitute  Fund  currently  pays  a  monthly  management  fee  based  on  its 
asseu.  The  management  fee   for  each   Substitute  Fund  as  of  December  31,   1997   is  as  follows:  Social  Awareness  Fund— 0.48%   of 
lion.  0.40%  of  the  next  $200  million,  0.30%  of  the  excess  over  $400  million:  and  Aggressive  Growth  Fund— 0.75%  of  the  first  S200 
he  next  $200  million,  0.65%  of  the  excess  over  $400  million. 
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Substitute  funds 


Social  Awareness  Fund: 

1996  M 

1997  

June  30. 1998  (Inception  date:  May  2. 1988)  

Aggressive  Growth  Fund: 

1996  ~ 

1997  

June  30. 1998  (Inception  date:  February  3.  1994) 


Net  assets  at 
December  31 
(In  thousands) 


S636.595 
1,255.494 
1.708.434 

242.609 
342.763 
381,554 


Expense  ratio 
(percent) 


0.46 
0.41 
0.38 

0.82 
0.81 
0.79 


17.  All  Contract  owners  will  be 
notified  of  the  substitution  before  it 
occius  by  supplements  to  the 
prospectus  for  the  Contracts  dated 
October  1. 1998.  The  supplements  will 
also  disclose  that  neither  Lincoln 
National  nor  LLANY  will  exercise  any 
rights  resered  by  it  under  any  of  the 
Contracts  to  impose  restrictions  or  fees 
on  transfers  until  at  least  thirty  days 
after  the  proposed  substitutions. 

18.  At  least  sixty  days  before  the  date 
of  the  substitutions.  Contract  owners 
invested  in  the  affected  subaccounts 
will  receive  a  prospectus  for  each 
Substitute  Fund. 

19.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
v^rith  no  change  in  the  amount  of  any 
Contract  owner's  cash  value  or  death 
benefit  or  the  dollar  value  of  his  or  her 
investment  in  any  of  the  Accounts. 
Contract  owners  wrill  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  proposed  substitutions  nor  will  their 
rights  or  Lincoln  National's  and 
LLANY's  obligations  under  the 
Contracts  be  altered  in  any  way.  All 
expenses  inciured  in  connection  with 
the  proposed  substitutions,  including 
legal,  accounting  and  other  fees  and 
expenses,  will  be  paid  by  Lincoln 
National  and  LLANY.  In  addition,  the 
proposed  substitutions  vdll  not  impose 
any  tax  liability  on  Contract  owners. 
The  proposed  substitutions  will  not 
cause  the  Contract  fees  and  charges 
currently  paid  by  existing  Contract 
owners  to  be  greater  after  the  proposed 
substitutions  than  before  the  proposed 
substitutions. 

20.  Within  five  days  after  the 
substitutions,  the  companies  will  send 
to  all  Contract  owners  invested  in  the 
affected  subaccoimts  notice  that  the 
substitutions  were  completed.  The 
notice  will  also  advise  the  Contract 
owners  of  their  right  to  transfer  cash 
value  from  either  of  the  affected  sub- 
accounts to  other  available  sub-accoimts 
and  reiterate  that  neither  Lincoln 
National  nor  LLANY  will  impose  any 
restriction  or  fee  on  transfers  for  at  least 
30  days  after  the  substitutions. 


Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  obtain  Commission  approval 
before  substituting  the  seciuities  held  by 
the  trust.  The  section  further  provides 
that  the  Commission  shall  issue  an 
order  approving  such  substitution  if  the 
evidence  establishes  that  the 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act. 

2.  The  purpose  of  Section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
imit  investment  trust  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  and  to  prevent 
unscrutinized  substitutions  that  might, 
in  effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 
their  shares  and.  thereby,  possibly  incur 
a  sales  charge.  Section  26(b)  protects 
investors  by  preventing  a  depositor  or 
trustee  of  a  imit  investment  trust  from 
substituting  the  shares  of  one  issuer  for 
those  of  another  issuer  unless  the 
Commission  approves  the  substitution. 

3.  Applicants  assert  that  the  proposed 
substitutions  meet  the  standards  that  the 
Commission  has  applied  to  past 
substitutions. 

4.  Applicants  assert  that  despite  some 
differences,  the  investment  objectives 
and  policies  of  the  Substitute  Funds  are 
sufficiently  similar  to  those  of  the 
replaced  funds  to  assure  that  the  core 
investment  goals  of  the  affected  Contract 
owners  can  continue  to  be  met.  The 
Social  Awareness  Fund,  like  the  Calvert 
Social  Balanced  Fund  uses  social 
criteria  to  select  investments.  The 
Aggressive  Growth  Fund,  like  the 
American  Century  VP  Capital 
Appreciation  Portfolio,  is  a  growth- 
oriented  stock  fund. 

5.  Applicants  further  assert  that 
Contract  owners  will  benefit  fi-om  the 
proposed  substitutions.  In  both  cases, 
the  performance  of  the  Substitute  Fund 
has  been  superior  to  that  of  the  fund  it 
will  replace  as  measured  in  each  of  the 
past  two  calendar  years  and  since  the 
inception  of  the  fund.  In  addition,  the 


fees  and  expenses  of  the  Substitute 
Fund  are  lower  than  those  of  the 
respective  replaced  fund.  AppUcants 
assert  that  the  fees  and  expenses  of  the 
Substitute  Funds  are  likely  to  remain 
lower  for  the  foreseeable  ftiture  because 
the  Social  Awareness  Fimd  has 
substantially  more  assets  than  the 
Calvert  Social  Balanced  Fund  and 
because  the  asset  base  of  the  Aggressive 
Growth  Fund,  though  currently  lower 
than  the  American  Century  VP  Capital 
Appreciation  Portfolio,  is  growing, 
while  the  asset  base  of  the  American 
Century  portfoUo  is  declining. 

Conclusion 

Applicants  assert,  for  the  reasons 
stated  above,  that  the  proposed 
substitutions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  and  that  the 
requested  order  approving  the 
substitution  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-1089  Filed  1-15-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Powertech,  Inc.;  Order  of  Suspension 
of  Trading 

January  13, 1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Powertech, 
Inc.  ("Powertech")  because  of  questions 
regarding  the  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things,  contracts  entered 
into  by  Powertech. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
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in  the  securities  of  the  above  listed 
company. 

Therefore,  ii  is  ordered,  pursuant  to 
Section  12(k)  of  the  Seciuities  Exchange 
Act  of  1934,  tliat  trading  in  the  above 
listed  compan^r  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  14, 
1999.  through  11:59  p.m.  EST,  on 
January  28,  1999. 

By  the  Comm  ssion. 
Jonathan  G.  Ka^z, 

Secretary. 

(FR  Doc.  99-11^3  Filed  1-14-99;  11:55  am 

MLLMO  COOe  80li-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R««easa  No.  34>-40932;  File  No.  SR-NASD- 
98-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  National 
Association  at  Securities  Dealers,  Inc. 
Relating  to  a  Change  in  Position  Limits 
for  Standardlied  Equity  Options 

January  11. 199*. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  and  Rule 
19b-4  thereunder,*  notice  is  hereby 
given  that  on  pecember  11, 1998,  the 
National  Association  of  Securities 
Dealers,  Inc.  (""NASD"),  through  its 
wholly-owneq  subsidiary,  NASD 
Regulation,  Infc.  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  (tCommission")  the 
proposed  rulejchange  as  described  in 
Items  I  and  II  pelow,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  thi^  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  {change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
Rule  2860(b)($)(A)  of  the  National 
Association  o^  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  to  triple  the 
position  limiti  on  standardized 
(exchange-traded)  equity  options  and 
make  them  equivalent  to  the  limits  on 
conventional  |over-the-counter)  equity 
options  overljing  the  same  security. 
Below  is  the  toxt  of  the  proposed  (rule 


'15U.S.C.  78s(li)(l). 
»17CFR240.iaj-4. 


change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rule  2860.  Options 

(3)  Position  Limits. 

(A)  Stock  Options — Except  in  highly 
unusual  circumstances,  and  with  the 
prior  written  approval  of  the 
Association  pursuant  to  the  Rule  9600 
Series  Tor  good  cause  shown  in  each 
instance,  no  member  shall  effect  for  any 
account  in  which  such  member  has  an 
interest,  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof,  or  for  the  account  of  any 
customer,  an  opening  transaction 
through  Nasdaq,  the  over-the-counter 
market  or  on  any  exchange  in  a  stock 
option  contract  of  any  class  of  stock 
options  if  the  member  has  reason  to 
l}elieve  that  as  a  result  of  such 
transaction  the  member  or  partner, 
officer,  director  or  employee  thereof,  or 
customer  would,  acting  alone  or  in 
concert  with  others,  directly  or 
indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
equity  options  position  in  excess  of: 

(i)  [4,500]  13,500  option  contracts  of 
the  put  class  and  the  call  class  on  the 
same  side  of  the  market  covering  the 
same  underlying  seciuity,  combining  for 
purposes  of  this  position  limit  long 
positions  in  put  options  with  short 
positions  in  call  options,  and  short 
positions  in  put  options  with  long 
positions  in  call  options;  or 

(ii)  [7,500]  22,500  options  contracts  of 
the  put  class  and  the  call  class  on  the 
same  side  of  the  market  covering  the 
same  underlying  security,  providing 
that  the  [7,500]  22.500  contract  position 
limit  shall  only  be  available  for  option 
contracts  on  securities  which  imderlie 
Nasdaq  or  exchange-traded  options 
qualifying  under  applicable  rules  for  a 
position  Umit  of  [7,500]  22,500  option 
contracts;  or 

(iii)  [10,500]  31,500  option  contracts 
of  the  put  class  and  the  call  class  on  the 
same  side  of  the  market  covering  the 
same  underlying  security  providing  that 
the  [10,500]  5 J, 500  contract  position 
limit  shall  only  be  available  for  option 
contracts  on  securities  which  underlie 
Nasdaq  or  exchange-traded  options 
qualifying  under  applicable  rules  for  a 
position  limit  of  [10,500]  31,500  option 
contracts;  or 

(iv)  [20,000]  60,000  options  contracts 
of  the  put  and  the  call  class  on  the  same 
side  of  the  market  covering  the  same 
underlying  security,  providing  that  the 
[20,000]  60,000  contract  position  limit 
shall  only  be  available  for  option 
contracts  on  securities  which  underlie 
Nasdaq  or  exchange-traded  options 
qualifying  imder  applicable  rules  for  a 


position  limit  of  [20,000]  60,000  option 
contracts;  or 

(v)  [25,000]  75,000  options  contracts 
of  the  put  and  the  call  class  on  the  same 
side  of  the  market  covering  the  same 
underlying  security,  providing  that  the 
[25,000]  75,000  contract  position  limit 
shall  only  be  available  for  option 
contracts  on  securities  which  underlie 
Nasdaq  or  exchange-traded  options 
qualifying  under  applicable  rules  for  a 
position  limit  of  [25,000]  75,000  option 
contracts;  or 
»        •        •        *        * 

(ix)  Conventional  Equity  Options. 

a.  For  purposes  of  this  paragraph  (b). 
standardized  equity  options  contracts  of 
the  put  class  and  call  class  on  the  same 
side  of  the  market  overlying  the  same 
security  shall  not  be  aggregated  with 
conventional  equity  options  contracts  or 
FLEX  Equity  Options  contracts 
overlying  the  same  secxirity  on  the  same 
side  of  the  market.  Conventional  equity 
options  contracts  of  the  put  class  and 
call  class  on  the  same  side  of  the  market 
overlying  the  same  security  shall  be 
subject  to  a  position  limit  equal  to  the 
greater  of: 

1.  [three  times]  the  basic  limit  of 
[4,500]  15,500  contracts,  or 

2.  (three  times]  any  standardized 
equity  options  position  limit  as  set  forth 
in  subparagraphs  (b)(3)(A)(ii)  through 
(v)  for  which  the  underlying  security 
qualifies  or  would  be  able  to  qualify. 

b.  In  order  for  a  security  not  subject 
to  standardized  equity  options  trading 
to  qualify  for  an  options  position  limit 
of  more  than  [4,500]  13,500  contracts,  a 
member  must  first  demonstrate  to  the 
Association's  Market  Regulation 
Department  that  the  underlying  security 
meets  the  standards  for  such  higher 
options  position  limit  and  the  initial 
listing  standards  for  standardized 
options  trading. 

n.  Self-Regulatory  Organization's 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purposes  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


Federal  Register/Vol.  64,  No.  11 /Tuesday,  January  19,  1999/Notices 


2931 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  is  proposing  to 
amend  the  options  position  limits 
prescribed  by  Rule  2860(b)(3)(A)  to 
triple  the  position  limits  on 
standardized  (exchange-traded)  equity 
options  and  make  them  equivalent  to 
the  limits  on  conventional  (over-the- 
counter)  equity  options  overlying  the 
same  security. 

Position  limits  impose  a  ceiling  on  the 
number  of  options  contracts  of  each 
options  class  on  the  same  side  of  the 
market  that  can  be  held  or  written  by  a 
member,  an  investor,  or  a  group  of 
investors  acting  in  concert  for  purposes 
of  limiting  the  potential  for 
manipulation  Uiat  may  be  associated 
with  options  trading.  NASD  Rule 
2860(b)(3)(A)  provides  that  the  position 
limits  for  equity  options  are  determined 
according  to  a  five-tiered  system  in 
which  more  actively  traded  stocks  with 
larger  public  floats  are  subject  to  higher 
position  limits.  Currently,  the  five  tiers 
for  standardized  equity  options  ^  are 
4,500,  7,500, 10,500  20,000  and  25,000 
contracts.'*  The  position  limits  for 
conventional  equity  options  *  are  three 
times  the  limits  for  standardized  equity 
options:  13,500,  22,500,  31,500,  60,000 
and  75,000  contracts.^  The  NASD's 
limits  on  standardized  equity  options 
are  applicable  only  to  those  members 
who  are  not  also  members  of  the 
exchange  on  which  the  option  is  traded; 
the  limits  on  conventional  equity 
options  are  apphcable  to  all  members.' 

The  American  Stock  Exchange,  Inc. 
("AMEX"),  the  Chicago  Board  Option 
Exchange,  Inc.  ("CBOE").  the  Pacific 
Exchange,  Inc.  ("PCX")  and  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  (collectively  "Options 
Exchanges")  have  filed  proposed  rule 
changes  with  the  Commission  to 
increase  the  limits  for  standardized 
equity  options  to  establish  parity  with 
the  limits  currently  in  effect  for 


'  Standardized  equity  options  are  exchange- 
traded  options  issued  by  the  Options  Clearing 
Corporation  ("OCC")  that  have  standard  terms  with 
respect  to  strike  prices,  expiration  dates,  and  the 
amount  of  the  underlying  security. 

*  NASD  rules  do  not  specincally  govern  how  a 
speciRc  equity  option  falls  within  one  of  the  five 
position  limit  tiers.  Rather,  the  NASD's  position 
limit  rule  provides  that  the  position  limit 
established  by  an  options  exchange  for  a  particular 
equity  option  is  the  applicable  position  limits  for 
purposes  of  the  NASD's  rule. 

'A  conventional  option  is  any  option  contract  not 
issued,  or  subject  to  issuance,  by  the  OCC. 

■  See  Exchange  Act  Release  No.  40087  (June  12, 
1998),  63  FR  33746  (June  19. 1998). 

'  NASD  Rule  2B60(b)(l)(A). 


conventional  equity  options.^  In 
response  to  these  filings,  NASD 
Regulation  is  proposing  two  changes  to 
its  rules.  First,  the  proposed  rule  diange 
would  triple  the  limits  for  standardized 
equity  options  to  be  consistent  with  the 
increase  sought  by  the  Options 
Exchanges.  Without  such  an  increase, 
the  NASD's  standardized  equity  options 
position  limits  would  be  lower  than 
those  estabhshed  by  the  Options 
Exchanges  and  would  lead  to 
inconsistent  treatment  as  to  firms  (and 
customers  of  such  firms)  that  are  NASD 
members  but  not  members  of  an  options 
exchange,  the  category  of  persons  for 
whom  our  standardized  position  limits 
apply. 

Second,  the  proposed  rule  change 
deletes  the  provisions  of  Rule 
2860(b)(3)(A)  that  estabUsh  that  the 
limits  for  conventional  equity  options 
are  three  times  the  standardized  equity 
options  overlying  the  same  security. 
This  proposed  rule  change  will  not 
affect  the  position  limits  for 
conventional  equity  options  in 
numerical  terms  because  of  the 
commensurate  increase  in  the  position 
limits  for  standardized  equity  options. 
The  proposed  rule  change,  however,  is 
necessary  to  eliminate  the  numerical 
relationship  between  standardized  and 
conventional  equity  options.  The 
NASD's  rules  ciurently  provide  that  the 
position  limit  for  conventional  equity 
options  shall  be  three  times  the  limits 
for  standardized  equity  options 
overlying  the  same  security.  This 
language  was  added  as  pari  of  a  rule 
change  designed  to  increase  the  limits 
on  conventional  equity  options  to 
correspond  to  the  niunerical  limits  that 
were  previously  in  effect  with  respect  to 
FLEX  Equity  Options.^ 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  necessary  to 
ensure  that  the  NASD's  standardized 
equity  options  position  limits  are 
consistent  with  the  limits  of  the  Options 
Exchanges.  Without  an  increase  to  the 
NASD's  limits,  the  NASD's  standardized 
equity  options  position  limits  would  be 
lower  than  those  established  by  the 


■The  Commission  notes  that  it  recently  approved 
the  proposed  rule  changes  by  the  Options 
Exchanges.  See  Exchange  Act  Release  No.  4087S 
(December  31, 1998)  (approving  File  Nos.  SR- 
CBOE-98-25.  SR-Amex-98-22.  SR-PCX-98-33, 
and  SR-Phbc-98-36)  ("Exchanges'  Position  Limit 
Approval  Order"). 

*FLEX  Equity  Options  are  exchange-traded 
options  issued  by  the  OCC  that  give  investors  the 
ability,  within  specified  limits,  to  designate  certain 
terms  of  the  options  (i.e.,  exercise  price,  exercise 
style,  expiration  date,  and  option  type).  The 
Commission  has  approved  a  two-year  pilot  program 
eliminating  (x>sition  limits  for  FLEX  Equity  Options 
on  the  AMEX,  CBOE  and  the  PCX.  See  Exchange 
Act  Release  No.  39032  (September  9,  1997).  62  FR 
48638  (September  16. 1997). 


Options  Exchanges  and  would  lead  to 
inconsistent  treatment  as  to  firms  (and 
customers  of  such  firms)  that  are  NASD 
members  but  not  members  of  an  Options 
Exchange,  the  category  of  persons  for 
whom  its  standardized  position  limits 
apply.  The  postponed  rule  change  also 
provides  NASD  members  (and  their 
customers)  with  greater  flexibility 
regarding  their  use  of  standardized 
equity  options.  NASD  Regulation 
believes  that  the  increased  limits  are 
appropriate  in  light  of  the  surveillance 
by  the  Options  Exchanges  and  the 
NASD's  reporting  requirements 
pursuant  to  Rule  2860(b)(3)(A)(5), 
which  it  believes  provides  sufficient 
protection  against  potential 
manipulation  of  these  position  levels. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,'"  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices,  and 
promote  just  and  equitable  principle  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  NASD  Regulation  believes 
that  the  proposed  rule  change  to 
increase  the  position  limits  for 
standardized  equity  options,  consistent 
with  the  increase  sought  by  the  Options 
Exchanges,  will  promote  just  and 
equitable  principles  of  trade,  as  well  as 
protect  investors  and  the  public  interest 
by  providing  members  and  their 
customers  with  greater  flexibility 
regarding  their  use  of  standardized 
equity  options  and  ensuring  that  NASD 
members  are  not  competitively 
disadvantaged  vis-a-vis  members  of  an 
Options  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


'»15  U.S.C.  780-3. 
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the  requiremejnts  of  the  Act  and  the 
rules  and  regiilations  thereunder 
applicable  to  k  national  securities 
association  and,  in  particular,  with  the 
requirements  jpf  section  15A(b)(6)." 
Specifically,  tjie  Commission  believes 
that  the  proposed  rule  change  is 
designed  to  prevent  just  and  equitable 
principles  of  trade,  and  is  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.^^ 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  change  prior 
to  the  30th  dav  after  the  date  of 
publication  ol  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  the 
Commission  notes  that  the  proposed 
rule  change  wpuld  make  the  NASD's 
position  limit!  for  standardized  equity 
options  equivalent  to  the  increases  of 
the  Options  Exchanges  that  were 
recently  approved  by  the  Commission." 
Accelerating  l^e  NASD  proposed  rule 
change  will  ettsure  consistent  treatment 
for  persons  trading  in  standardized 
equity  option)  in  that  an  NASDs 
member  from  that  is  not  a  member  of  an 
Options  Exch^ge  and  its  customers 
will  have  the  $ame  position  limits  for 
standardized  equity  option  as  an  NASD 
member  firm  that  is  also  a  member  of  an 
Options  Exchange.  The  Commission 
believes  that  filing  to  approve  the 
conforming  rule  change  for  position 
hmits  for  stanfiardized  equity  options 
would  result  in  confusion,  as  well  as 
inconsistent  treatment  as  to  firms  that 
are  NASD's  mjember  but  not  members  of 
an  Options  E^^change,  the  category  of 
persons  for  wjiom  the  NASD's 
standardized  ^uity  option  position 
limits  apply.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  section  li5A  of  the  Act  to  approve 
the  proposed  hile  change  on  an 
accelerated  b^sis. 

IV.  Solicitation  of  Comments 

Interested  piersons  are  invited  to 
submit  writtei  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  coniistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sequrities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  a|l  subsequent 


"15U.S.C.  78<^3(b)(6) 

'^ In  approving 
notes  that  it  has 
on  efficiency,  com 
consistent  with  s^tion 
78c{f}. 

"SeeExchangi 
supra  note  8.  The 
reference  into  thii 
rationale  set  forth 
Approval  Order 


this  rule  change,  the  Commission 
0  >nsidered  the  proposal's  impact 
petition,  and  capital  formation. 
3oftheAct.  15U.S.C. 

'  Position  Limit  Approval  Order, 
Commission  incorporates  by 
discussion  its  findings  and 
in  the  Exchanges'  Position  Limit 
Aieid. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S. C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-92  and  should  be 
submitted  by  February  9, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  piu^uant  to 
section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (SR-NASD-98- 
92)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  99-1044  Filed  1-15-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40893;  File  No.  SR-PCX- 
98-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Exchange, 
Inc.  Relating  to  Mandatory  Year  2000 
Testing 

January  7, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
31, 1998.  the  Pacific  Exchange,  Inc. 
("PCX"  OR  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  approve 
the  proposal  on  an  accelerated  basis. 


"•15U.S.C.  78s(bK2). 
»>  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  7es(b)(l). 
»17CFR240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  that  members 
and  member  organizations  that  have 
either  direct  electronic  order  flow  or 
electronic  clearing  connections  with  the 
Exchange  participate  in  testing  of 
computer  systems  designed  to  prepare 
for  year  2000. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized. 


Year  2000  Testing  Requirements 

Rule  1.15.(a)  Each  member  not 
associated  with  a  member  organization 
and  each  member  organization  that  has 
either  direct  electronic  order  flow  or 
electronic  clearing  connections  with  the 
Exchange  must  participate  in  testing  of 
computer  systems  designed  to  provide 
reports  related  to  such  testing  as 
requested  by  the  Exchange. 

(b)  The  Exchange  may  exempt  a 
member  or  member  organization  from 
this  requirement  if  that  member  or 
member  organization  cannot  be 
accommodated  in  the  testing  schedule 
by  the  organization  conducting  the  test 
or  if  the  member  of  member 
organization  does  not  have  or  use 
computer  systems  in  the  conduct  of 
their  business  (other  than  those 
supplied  by  the  Exchange),  or  for  other 
good  reasons. 

(c)  A  member  of  member  organization 
that  is  subject  to  this  rule  and  fails  to 
participate  or  provide  requested  reports 
may  be  subject  to  disciplinary  action 
pursuant  to  PCX  Rule  10. 

(d)  Every  member  or  member 
organization  that  clears  securities 
transactions  on  behalf  of  other  broker- 
dealers  must  take  reasonable  measures 
to  ensure  that  each  broker-dealer  for 
which  it  clears  securities  transactions 
conducts  testing  with  such  member. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
and  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background.  The  "Year  2000" 
problem  could  have  disastrous 
consequences  for  a  number  of 
businesses,  including  those  in  the 
securities  industry,  if  the  necessary 
changes  are  not  made  and  tested  in 
advance  of  the  beginning  of  year  2000. 
On  January  1,  2000,  the  internal  data  in 
computers  will  change  from  "12/31/99" 
to  "01/01/00."  At  that  moment,  if 
necessary  changes  have  not  been  made 
to  the  computers'  codes  then  a  number 
of  errors  could  occur  in  even  the  most 
routine  processing.  The  computers  may 
read  the  two  digit  "00"  year  code  as 
1900,  or  another  incorrect  date,  instead 
of  as  2000.  Testing  by  and  among  a 
broad  range  of  securities  industry 
participants,  including  exchanges, 
registered  clearing  corporations  and 
depositories,  data  processors  and 
broker-dealers,  will  be  of  critical 
importance  to  ensure  that  the  markets 
continue  to  operate  efficiently  after 
January  1,  2000. 

Proposal.  The  proposed  rule  change 
establishes  mandatory  requirements  for 
members  and  member  organizations 
with  regard  to  Year  2000  computer 
testing.  Specifically,  the  Exchange 
proposes  to  require  that  members  and 
member  organizations  that  have  either 
direct  electronic  order  flow  or  electronic 
clearing  connections  with  the  Exchange 
participate  in  testing  of  computer 
systems  designed  to  prepare  for  year 
2000  in  a  manner  and  frequency  as 
prescribed  by  the  Exchange.  Such 
testing  may  include  PCX  point-to-point 
testing  and  either  Securities  Industry 
Association  ("SLA")  extended  point-to- 
point  testing,  SLA  industry-wide  testing 
or  any  other  testing  the  Exchange  deems 
warranted.  The  Exchange  also  proposes 
that  such  members  or  member 
organizations  be  required  to  provide 
reports  related  to  such  testing  as 
requested  by  the  Exchange,  including, 
but  not  Umited  to,  reports  on  test 
preparation,  prerequisite  testing,  and 
success  or  failure  of  such  tests. 

In  addition,  the  Exchange  proposes 
that  members  and  member  organizations 
that  do  not  use  computers  in  the 
conduct  of  their  business,  other  than 
those  provided  by  the  Exchange  for 
order *ntry  and  similar  purposes,  may 
be  excluded  from  the  requirements  of 
testing.  The  Exchange  also  proposes  that 
members  of  member  organizations  that 
cannot  be  accommodated  in  the  testing 
schedule  by  the  organization  conducting 
the  testing,  or  for  other  good  reasons. 


may  be  excluded  from  the  requirements 
of  testing. 

The  Exchange  further  proposes  that  a 
member  or  member  organization  that  is 
subject  to  this  rule  and  fails  to 
participate  in  the  tests  or  fails  to  file  any 
requested  reports,  may  be  subject  to 
discipUnary  action  pursuant  to  PCX  rule 
10. 

Finally,  the  Exchange  proposes  that 
every  member  or  member  organization 
that  clears  securities  transactions  on 
behalf  of  other  broker-dealers  must  take 
reasonable  measures  to  ensure  that  each 
broker-dealer  for  which  it  clears 
securities  transactions  conducts  testing 
with  such  member. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  3  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),*  in 
particular,  because  it  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities.  In  addition,  the  proposed 
rule  change  is  designed  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Mandating  Year  2000  testing  and 
reporting  is  consistent  with  Section 
6(b)(5)  of  the  Act,  which,  among  other 
aspects,  requires  that  the  rules  of  an 
exchange  promote  just  and  equitable 
principles  of  trade,  fosters  cooi}eration 


>  15  u.s.c.  rsfib). 

MS  U.S.C.  78f(b)(5). 


and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
the  PCX's  and  member  firms'  efforts  to 
ensure  the  securities  markets'  continued 
smooth  operation  during  the  period 
leading  up  to  and  beyond  January  1, 
2000. 

The  Exchange  has  requested  that  the 
Commission  approved  the  proposed 
rule  change  prior  to  the  30th  day  after 
the  date  of  publication  of  notice  of  the 
filing  in  the  Federal  Register  because,  in 
light  of  the  industry  wide  tests  that  will 
soon  begin  and  the  tests  that  the 
Exchange  is  conducting,  the  Exchange 
wants  to  ensure  that  it  can  promptly 
deal  with  any  problems  that  arise.  "The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  the  filing  in  the 
Federal  Register.  It  is  vital  that  self- 
regulatory  organizations  ("SROs")  such 
as  the  PCX  have  the  authority  to 
mandate  that  their  member  firms 
participate  in  Year  2000  testing  and  that 
they  report  test  results  (and  other  Year 
2000  information)  to  the  SROs.  The 
proposed  rule  change  will  help  the  PCX 
participate  in  coordinating  Year  2000 
testing,  including  industry-wide  testing, 
and  in  remediating  any  potential  Year 
2000  problems.  This,  in  turn,  will  help 
ensure  that  the  industry-wide  tests  and 
the  PCX's  Year  2000  efforts  are 
successful.  The  proposed  rule  change 
will  also  help  the  PCX  work  with  its 
member  firms,  the  SLA,  and  other  SROs 
to  minimize  any  possible  disruptions 
the  Year  2000  may  cause. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
euguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witlklield  from  the 
pubUc  in  accordance  with  the 
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provisions  df  5  U.S.C.  552,  will  be 
available  fot  inspection  and  copying  in 
the  Conuniaion's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington!  D.C.  20549.  Copies  of  such 
filing  will  a|so  be  available  for 
inspection  akid  copying  at  the  principal 
office  of  thelPCX.  All  submissions 
should  refei^to  File  No.  SR-PCX-98-60 
and  should  be  submitted  by  February  9, 
1999. 

V.  ConcIusi(  m 


re  ordered,  pursuant  to 
)(2)  of  the  Act  5  that  the 
e  change  (SR-PCX-98-64) 

roved  on  an  accelerated 


It  is  there, 
Section  19 
proposed 
is  hereby  a 
basis.^ 

For  the  Coitmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretpry. 
[FR  Doc.  99-^087  Filed  1-15-99;  8:45  am 

■ILUNa  COOC  lplO-01-M 


SMALL  Bu4lNESS  ADMINISTRATION 

Federal  As^stance  To  Provide 
Financial  Counseling  and  Other 
Technical  Assistance  to  Women 

agency:  Smpll  Business  Administration. 
ACTION:  Amendment  to  Program 
Announcemjent  No.  OWBO-99-012. 


m4ni 
snier 


SUMMARY:  The  Small  Business 
Administration  (SBA)  is  amending  the 
requiremenlj  regarding  letters  of 
commitment  from  state,  local  and 
community  organizations.  Where  as 
item  7,  (paragraph  2)  on  page  9  stated 
"•  *  *  the  applicant  must  provide 
commitmeni  letters  and/or  cooperative 
agreements  from  *  *  *,"  this  statement 
is  revised  as|  follows:  "*  •  *  the 
applicant  miist  provide  commitment 
letters  and/qr  cooperative  agreements, 
preferably  from  organizations  including 
state  and  local  governments,  women's 
business  organizations.  Chambers  of 
Commerce,  pnancial  institutions, 
SBDCs  and  most  importantly,  SBA 
district  offiqes." 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Murrejl,  (202)  205-6673  or  Mina 
Wales  (202)  205-6621. 
Sherrye  P.  H^nry, 

Assistant  Adqiinistrator,  Office  of  Women 's 
Business  Ownership. 
[FR  Doc.  99-1048  Filed  1-15-99;  8:45  am) 

BILUNQ  CODE  l|>2S-01-P 


M5U.S.C.  7^(b)(2]. 

*1ji  approving  the  proposal,  the  Commission  has 
considered  the  iile's  impact  on  efficiency, 
competition  ami  capital  formation.  15  U.S.C.  78c(n. 

'17CFR20O.JO-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical 
area  of  Hartford,  Connecticut  will  hold 
a  public  meeting  at  8:30  a.m.,  on 
Monday,  January  11, 1999,  Hartford, 
District  Office,  330  Main  Street,  2nd 
Floor,  Hartford,  Connecticut  06106,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  A.  Record,  District  Director,  U.S. 
Small  Business  Administration,  330 
Main  Street,  2nd  Floor,  Hartford, 
Connecticut  06106,  (860)  240-4700. 

Dated:  January  8, 1999. 
Shirl  Thomas, 

Director,  External  Affairs. 

[FR  Doc.  99-1047  Filed  1-15-99;  8:45  am) 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV,  North  Florida  District; 
Jacksonville,  Florida;  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  North  Florida  District 
Office,  Jacksonville,  Florida,  Advisory 
Council  will  hold  a  public  meeting  from 
12  p.m.  to  2  p.m.,  January  14, 1999,  at 
the  U.S.  Small  Business  Administration 
District  Office,  7825  Baymeadows  Way, 
Suite  100-B,  Conference  Room, 
Jacksonville,  Florida,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  D.  Taylor,  U.S.  Small  Business 
Administration,  7825  Baymeadows 
Way,  Suite  100-B,  Jacksonville,  Florida 
32256-7504.  telephone  (904)  443-1933. 

Dated:  January  8, 1999. 
Shirl  Thomas, 
Director,  External  Affairs. 
[FR  Doc.  99-1046  Filed  1-15-99;  8:45  am) 

BILUNQ  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  State  Advisory  Council; 
Public  Hearing 

The  U.S.  Small  Business 
Administration  Wisconsin  State 
Advisory  Council,  located  in  the 
geographical  area  of  Milwaukee, 


Wisconsin,  will  hold  a  public  meeting 
from  12:00  p.m.  to  1:00  p.m.  January  21, 
1999  at  Metro  Milwaukee  Area  Chamber 
(MMAC)  Association  of  Commerce 
Building;  756  North  Milwaukee  Street, 
Fourth  Floor,  Milwaukee,  Wisconsin  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Lassiter,  U.S.  Small  Business 
Administration,  310  West  Wisconsin 
Avenue,  Milwaukee,  Wisconsin  53203; 
(414) 297-1092. 

Dated:  January  8, 1999. 
Shirl  Thomas, 

Director,  Office  of  External  Affairs. 
[FR  Doc.  99-1045  Filed  1-15-99;  8:45  am) 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2958] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law;  Study  Group  on  International 
Family  Support  Enforcement  Meeting 
Notice 

There  will  be  a  public  meeting  of  the 
Study  Group  on  International  Family 
Support  Enforcement  of  the  Secretary  of 
State's  Advisory  Committee  on  Private 
International  Law  on  Friday,  January  29, 
1999.  The  meeting  will  be  held  from 
9:30  AM  to  4:30  PM  in  Room  1107  of 
the  U.S.  Department  of  State,  2201  C 
Street,  NW,  Washington,  DC  20520.  The 
purpose  of  the  meeting  is  to  assist  the 
Department  of  State  to  prepare  the 
position  of  the  U.S.  delegation  to  a 
special  commission  session  of  the 
Hague  Conference  on  Private 
International  Law,  April  13-16, 1999. 

The  Hague  Conference  on  Private 
International  Law  (of  which  the  United 
States  is  a  member  state)  has  scheduled 
the  special  commission  session  to 
review  the  operation  of  existing 
conventions  dealing  with  the 
establishment,  recognition,  and 
enforcement  of  family  support  orders, 
and  to  explore  the  desirabiUty  of 
developing  over  the  next  four  years  a 
new  Hague  Convention  on  the 
enforcement  of  family  support 
obligations.  Such  a  convention  could 
incorporate  and  revise  certain  features 
of  the  support  enforcement  process  now 
included  in  the  1956  United  Nations 
Convention  on  the  Recovery  Abroad  of 
Maintenance,  268  U.N.T.S.  3  (1957);  and 
foiu-  Hague  conventions  dealing  with 
applicable  law  and  recognition  orders — 
1956  Convention  sur  la  loi  applicable 
aux  obligations  alimentaires  envers  les 
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enfants  [Applicable  law  Convention], 
510  U.N.T.S.  161  (1964);  1958 
Convention  concernant  la 
reconnaissance  et  1 'execution  des 
decisions  en  matiere  d'obligations 
alimentaires  envers  les  enfants 
[Recognition  and  Enforcement 
Convention),  539  U.N.T.S.  27  (1965); 
1973  Convention  on  the  Recognition 
and  Enforcement  of  Decisions  Relating 
to  Maintenance  Obligations  1021 
U.N.T.S.  209  (1976);  and  1973 
Convention  on  the  Law  Applicable  to 
Maintenance  Obligations,  1056  U.N.T.S. 
199  (1977).  The  Permanent  Bureau  of 
the  Hague  Conference  is  preparing  a 
report  for  the  special  commission  that 
will  set  out  in  more  detail  the  issues  to 
be  before  it  during  the  April  session.  A 
preliminary  draft  version  of  that  report 
is  available  for  consideration  at  the 
Study  Group  meeting. 

The  United  States  is  not  ciurently  a 
party  to  any  treaties  or  conventions 
addressing  the  enforcement  of  family 
support  obligations,  which  are 
ordhiarily  a  matter  of  state  law  in  the 
United  States.  Many  of  the  states  of  the 
United  States  do  have  nonbinding, 
reciprocal  arrangements  with  foreign 
coimtries  on  the  enforcement  of  family 
support  obligations.  Moreover,  under 
the  Welfare  Reform  Act  of  1996, 
authority  to  enter  into  reciprocal 
arrangements  on  a  bilateral  basis  has 
also  been  given  to  the  federal 
government.  42  U.S.C.  659A.  A  new, 
multilateral  convention  would  most 
likely  require  additional  statutory 
authority  for  implementation. 

Persons  interested  in  the  Study  Group 
or  in  attending  the  January  29  meeting 
in  Washington  may  request  copies  of  the 
documents  under  consideration  at  the 
meeting,  including  the  conventions 
listed  above  and  the  draft  report  in 
preparation  by  the  Permanent  Bureau. 
Docamients  may  be  requested  from  Ms. 
Rosie  Gonzales  by  fax  at  202-776-8482, 
by  telephone  at  202-776-8420,  or  by 
email  to  <pildb@his.com>,  attention 
Study  Group  on  Family  Support 
Enforcement.  Please  note  the  dociunents 
requested,  name,  telephone  number, 
and  mailing  address. 

The  meeting  of  the  study  group  is 
open  to  the  public  up  to  the  capacity  of 
the  meeting  room.  Because  access  to  the 
State  Department  building  is  controlled, 
any  person  wishing  to  attend  should 
provide  Ms.  Gonzales  the  following 
information  no  later  than  Friday, 
January  22, 1999:  name.  Social  Security 
number,  date  of  birth,  affiliation, 
address,  phone,  fax  numbers,  and  email 
address.  Participants  must  use  the  main 
entrance  of  the  State  Department 
building,  on  C  Street  between  21  and 
23rd  Streets,  NW,  where  someone  will 


be  available  to  assist  their  entry.  Persons 
who  cannot  attend  but  nevertheless 
wish  to  be  included  on  the  Department's 
mailing  list  of  interested  persons  may 
also  provide  Ms.  Gonzales  with  their 
company's  or  organization  afHliations. 
mailing  and  email  addresses,  and  fax 
and  telephone  numbers. 

Any  person  who  is  unable  to  attend, 
but  who  wises  to  have  his  or  her  views 
considered,  may  send  comments  to  Ms. 
Gonzales  at  the  above  fax  or  email 
address,  or  may  address  them  to  Office 
of  the  Assistant  Legal  Adviser  for 
Private  International  Law  (L/PIL),  Suite 
203,  South  Building.  2430  E  Street,  NW, 
Washington,  DC  20037-2800. 
Jefifrey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 
International  Law. 
[PR  Doc.  99-1077  Filed  1-15-99;  8:45  am) 

BILUNG  CODE  471»-0»-P 


DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2967] 

Imposition  of  NonproMferation 
Measures  Against  Entities  in  Russia, 
Including  Ban  on  U.S.  Government 
Procurement 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Government  has 
determined  that  three  entities  in  Russia 
have  engaged  in  nuclear  or  missile 
technology  proliferation  activities  that 
require  the  imposition  of  measures 
pursuant  to  Executive  Order  12938  of 
November  14, 1994,  as  amended  by 
Executive  Order  13094  of  July  28,  1998. 
EFFECTIVE  DATE:  January  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Office  of  Chemical,  Biological  and 
Missile  Nonproliferation,  Bureau  of 
Pohtical-Military  Affairs,  Department  of 
State,  (202-647-1142).  On  import  ban 
issues:  John  T.  Roth,  Director,  Policy 
Planning  and  Program  Management, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  (202-622- 
2500).  On  U.S.  Government 
procurement  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State,  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authorities  vested  in  the  President 
by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.) 
("lEEPA"),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.),  the  Arms 


Export  Control  Act  (22  U.S.C.  2751  et 
seq.),  and  section  301  of  title  3,  United 
States  Code,  and  Executive  Order  12938 
of  November  14,  1994,  as  amended,  the 
U.S.  Government  determined  on  January 
8, 1999  that  the  following  foreign 
persons  have  engaged  in  proliferation 
activities  related  to  Iran's  nuclear  and/ 
or  missile  programs  that  require  the 
imposition  of  measures  pursuant  to 
sections  4(b),  4(c)  and  4(d)  of  Executive 
Order  12938: 

D.  Mendeleyev  University  of 
Chemical  Technology  of  Russia 
(including  at  9  Miusskaya  Sq.  Moscow 
125047,  Russia); 

Moscow  Aviation  Institute  (MAI) 
(including  at  4  Volokolamskoye  Shosse, 
Moscow  125871,  Russia);  and 

The  Scientific  Research  and  Design 
Institute  of  Power  Technology  (aka 
NIKIET,  Research  and  Development 
Institute  of  Power  Engineering  [RDIPE], 
and  ENTEK)  (including  at  101000,  P.O. 
Box  788,  Moscow,  Russia). 

Accordingly,  until  further  notice  and 
pursuant  to  the  provisions  of  Executive 
Order  12938,  the  following  measures  are 
imposed  on  these  entities,  their  subunits 
and  successors: 

1 .  All  departments  and  agencies  of  the 
United  States  Government  shall  not 
procure  or  enter  into  any  contract  for 
the  procurement  of  any  goods, 
technology  or  services  from  these 
entities.  Existing  contracts  shall  be 
subject  to  case-by-case  review; 

2.  All  departments  and  agencies  of  the 
United  States  Government  shall  not 
provide  any  assistance  to  these  entities, 
and  shall  not  obligate  further  funds  for 
such  purposes; 

3.  The  Secretary  of  the  Treasury  shall 
prohibit  the  importation  into  the  United 
States  of  any  goods,  technology,  or 
services  produced  or  provided  by  these 
entities,  other  than  information  or 
informational  materials  within  the 
meaning  of  section  203(b)(3)  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1702(b)(3)). 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  as  provided  in  Executive  Order 
12938. 

Dated:  January  13, 1999. 
Eric  D.  Newsom, 

Assistant  Secretary  of  State  for  Political- 
Military  Affairs. 

[PR  Doc.  99-1186  Filed  1-15-99;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2968] 

Suspension  of  Munitions  Export 
Licenses  and  Other  Approvals 
Destined  for  Russian  Companies  and 
Related  Matters 

AGENCY:  Deptrtment  of  State. 

ACTK?W;  Notic|e. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  Section  38  of  the  Anns 
Export  Contrail  Act  and  section  126.7  of 
the  Intematicinal  Traffic  in  Anns 
Regulations,  tH  licenses  and  other 
approvals  for  defense  articles  and 
defense  services  involving  certain 
Russian  entities,  identified  below,  are 
suspended,  effective  immediately. 
Notice  is  further  given  that  it  is  the 
policy  of  the  United  States  to  deny 
licenses,  oth^  approvals,  exports  and 
temporary  iiriports  of  defense  articles 
and  defense  services  destined  for  these 
Russian  entities. 

EFFECTIVE  DATE:  January  19,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
BiancanielloJ  Deputy  Director, 
Department  df  State,  Office  of  Defense 
Trade  Controls,  Department  of  State, 
703-812-256p. 

SUPPLEMENTALLY  INFORMATION:  On 
January  8, 1969,  the  U.S.  Government 
decided  to  suspend  immediately  any 
U.S.  Govermaent  program  or  assistance, 
to  impose  tratie  restrictions  on  certain 
Russian  entities  involved  in 
proliferation  activities.  Section  126.7  of 
the  International  Traffic  in  Arms 
Regulations  (ITAR)  provides  that  any 
application  f9r  an  export  license  or 
other  approval  under  the  ITAR  may  be 
disapproved,' and  any  license  or  other 
approval  or  exemption  granted  under 
the  ITAR  mat  be  revoked,  suspended  or 
amended  without  prior  notice  imder 
various  circumstances,  including 
whenever  such  action  is  deemed  to  be 
in  furtherance  of  world  peace,  the 
national  secuirity  or  the  foreign  policy  of 
the  United  States  or  is  otherwise 
advisable. 

Pursuant  t()  section  126.7(a)(1)  of  the 
ITAR.  it  is  ddemed  that  suspending  the 
following  foreign  entities  from 
participating  in  any  activities  subject  to 
Section  38  ofithe  Arms  Export  Control 
Act  would  b0  in  furtherance  of  the 
national  seciirity  and  foreign  policy  of 
the  United  States.  Therefore,  until 
further  notice,  the  Department  of  State 
is  hereby  susbending  all  licenses  and 
other  approvals  for:  (a)  Exports  and 
other  transfets  of  defense  articles  and 
defense  services  from  the  United  States; 
(b)  transfers  of  U.S.-origin  defense 
articles  and  defense  services  from 


foreign  destinations;  and  (c)  temporary 
import  of  defense  articles  to  or  fi-om  the 
following  entities: 

D.  Mendeleyev  University  of 
Chemical  Technology  of  Russia 
(including  at  9  Miusskaya  Sq.  Moscow 
125047,  Russia); 

Moscow  Aviation  Institute  (MAI) 
(including  at  4  Volokolamskoye  Shosse, 
Moscow  125871,  Russia);  and 

The  Scientific  Research  and  Design 
Institute  of  Power  Technology  (aka 
NIKIET,  Research  and  Development 
Institute  of  Power  Engineering  (RDIPE], 
and  ENTEK)  (including  at  101000.  P.O. 
Box  788,  Moscow,  Russia). 

Moreover,  it  is  the  policy  of  the 
United  States  to  deny  licenses  and  other 
approvals  for  exports  and  temporary 
imports  of  defense  articles  and  defense 
services  destined  for  these  Russian 
entities. 

Dated:  January  13, 1999. 
Eric  D.  Newsom, 

Assistant  Secretary  of  State  for  Political- 
Military  Affairs. 
(FR  Doc.  99-1187  Filed  l-lS-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaldng  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues. 
DATES:  The  meeting  will  be  held  on 
February  9, 1999,  from  9  a.m.  to  1  p.m. 
Arrange  for  presentations  by  January  27, 
1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Aircraft  Owners  and  Pilots 
Association,  500  E  Street  SW,  Suite  250. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolina  E.  Forrester,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-206),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-9690;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  PiiTSUant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  February  9, 1999,  from  9  a.m. 


to  1  p.m.  at  the  Aircraft  Owners  and 
Pilots  Association,  500  E  Street  SW, 
Suite  250,  Washington,  DC.  The  agenda 
will  include: 

1.  Opening  remarks; 

2.  Committee  Administration; 

3.  Status  report  from  the  General 
Aviation  Maintenance  Working  Group; 

4.  Status  report  from  the  Clarification 
of  Major/Minor  Repairs  or  Alterations 
Working  Group; 

5.  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  space 
available.  The  public  must  make 
arrangements  by  January  27, 1999.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  January  14, 
1999.  • 

Ava  L.  Mims, 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 

(FR  Doc.  99-1092  Filed  1-15-99;  8:45  am) 

BILUNO  COOE  491»-1)-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(99-03-C-OO-ISP)  to  impose  and  use  a 
passenger  facility  charge  (PFC)  at 
Long  Island  MacArthur  Airport 
Ronlconlioma,  New  York 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Long  Island  MacArthur  Airport  imder 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1999. 
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ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Dan  Vomea,  Project 
Manager,  New  York.  Airports  District 
Office,  600  Old  Country  Road,  Suite 
446,  Garden  City,  New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brad 
Ringhouse,  Administrative  Supervisor, 
for  Town  of  Islip  at  the  following 
address:  100  Arrival  Avenue, 
Ronkonkoma,  New  York  11779. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Town  of  Islip 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Vomea,  Project  Manager,  New  York 
Airports  District  Office,  100  Arrival 
Avenue,  Ronkonkoma,  New  York  11779, 
(516)  227-3812.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the.  application  to  impose 
and  use  a  PFC  at  Long  Island  MacArthur 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Exptmsion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

On  December  31, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Town  of  Islip  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
17, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  99-03-C-OO- 
ISP. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  change  effective  date:  July 
1,2012. 

Proposed  charge  expiration  date: 
September  1,  1012. 

Total  estimated  PFC  revenue: 
$180,000. 

Brief  description  of  proposed  projects: 

— RehabiUtation  of  Taxiways  "C"  &  "B- 

3" 
—Rehabilitation  of  Rimway  15L-33R 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 


INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Town  of 
Islip. 

Issued  in  Jamaica,  New  York  on  January  7, 
1999. 

Thomas  Felix, 

Manager,  Planning  6-  Programming  Branch, 
AEA-610,  Eastern  Region. 
[PR  Doc.  99-1099  Filed  1-15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Apphcation 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Melbourne  International  Airport, 
Melboume,  Florida 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Melboume 
Intemational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  18,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822-5024 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  C. 
Johnson,  Director  of  Aviation  at  the 
following  address:  Melboume 
Intemational  Airport,  One  Air  Terminal 
Parkway,  Suite  220,  Melboume,  Florida 
32901-1888 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Melboume 
Intemational  Airport  under  §  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ilia 
A.  Quinones,  Program  Manager, 
Orlando  Airports  District  Office,  5950 


Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822-5024,  (407) 
812-6331  X  33.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  mle  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Melboume  Intemational  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  8, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Melboume 
Intemational  Airport  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  30, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Apphcation  No.:  99-03-C-OO- 
MLB. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  July  1, 
1999 

Proposed  charge  expiration  date:  July 
31,  2000 

Total  estimated  PFC  revenue: 
$687,088 

Brief  description  of  proposed 
project(s):  Master  Plan  Update  Phase  2; 
Proximity  Suits  for  Firefighters;  ARFF 
Vehicle;  Wetland  Mitigation  Land 
Acquisition;  Construct  Safety  Area/ 
Wetland  Mitigation;  Generators  (2) 
Emergency  for  Terminal;  Runway  Power 
Sweeper. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  Melboume 
Intemational  Airport. 

Issued  in  Orlando,  Florida  on  January  11, 
1999. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 
(FR  Doc.  99-1097  Filed  1. 15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Pensacola  Regional  Airport, 
Pensacola,  Florida 

AGENCY:  Fedei-al  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  Thi  FAA  proposes  to  rule  and 
invites  publid  comment  on  the 
application  tc^  impose  and  use  the 
revenue  from  |a  PFC  at  Pensacola 
Regional  Airdort  under  the  provisions  of 
the  Aviation  ^afety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (PubUc  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  Febr^jary  18. 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlbndo,  FL  32822-5024. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frank  R. 
Miller,  Airport  Director  of  Pensacola 
Regional  Airport  at  the  following 
address:  Pensacola  Regional  Airport, 
2430  Airport  boulevard.  #225 
Pensacola,  FL  132504-8964. 

Air  carriers  bnd  foreign  air  carriers 
may  submit  copies  of  wrritten  comments 
previously  provided  to  the  Pensacola 
Regional  Airpprt  under  section  158.23 
of  Part  158.      ' 

FOR  FURTHER  KFORMATION  CONTACT:  Bud 
Jackman,  Program  Manager.  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Dr.,  Suite  400,  Orlando,  FL 
32822-5024,  (407)  812-6331,  Ext.  22. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARnr  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  t|ie  application  to  impose 
and  use  the  ret-enue  from  a  PFC  at  the 
Pensacola  Regional  Airport  under  the 
provisions  oflhe  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciliationAct  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  il.  1999,  the  FAA 
determined  th^t  the  application  to 
impose  and  u^  the  revenue  from  a  PFC 
submitted  by  t  le  City  of  Pensacola  was 


substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  27,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-04-C-OO- 
PNS. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1, 1999. 

Proposed  charge  expiration  date:  June 
30,  2010. 

Total  estimated  PFC  revenue: 
$19,400,000. 

1.  Brief  description  of  proposed 
project(s):  Runway  8/26  Rehabilitation; 
Runway  8/26  Extension. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  Part  135 
Air  Taxi/Commercial  Operators 
(ATCO's)  filing  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  City  of 
Pensacola. 

Issued  in  Orlando,  Florida  on  January  11, 
1999. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

|FR  Doc.  99-1098  Filed  1-15-99;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

U.S.  Foreign  Watert>ome 
Transportation  Statistics  Program 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  meeting 

SUMMARY:  The  Maritime  Administration 
and  the  U.S.  Army  Corps  of  Engineers, 
the  agencies  currently  responsible  for 
the  U.S.  Foreign  Waterbome 
Transportation  Statistics  Program,  are 
holding  a  pubUc  meeting  to  receive 
information  from  private  sector  U.S. 
maritime  data  users  as  to  their  ongoing 
requirements  for  such  data.  This 
information-gathering  is  part  of  the  first 
step  in  development  of  a  plan  to 
improve  the  data  collection,  production 
and  public  access,  without  imposing 
any  new  reporting  burden  on  the  public. 
A  questionnaire  is  available  for  all 
interested  persons  to  indicate  their  data 
requirements,  whether  or  not  they 
attend  the  meeting. 


DATES:  March  4,  1999,  from  8  a.m.  to  5 
p.m. 

LOCATION:  National  Academy  of 
Sciences,  Lecture  Room,  2101 
Constitution  Avenue  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hassett,  U.S.  Army  Corps  of 
Engineers,  Waterborne  Commerce 
Statistics  Center,  PO  Box  61280,  New 
Orleans,  LA  70161-1280  (fax:  504-862- 
1423;  phone:  504-862-1453;  e-mail: 
susan.k.hassett@usace.army.mil]:  or, 
Norman  Tague,  Maritime 
Administration,  Office  of  Statistical  and 
Economic  Analysis,  MAR— 450,  400 
Seventh  Street  SW,  Washington,  DC 
20590  [fax:  202-366-8886;  phone:  202- 
366-2316:  e-mail: 
norman.tague@marad.dot.gov]. 
SUPPLEMENTARY  INFORMATION: 

Background 

Following  a  review  of  the  U.S. 
Foreign  Waterbome  Transportation 
Statistics  program,  the  Office  of 
Management  and  Budget  (OMB) 
designated  the  U.S.  Army  Corps  of 
Engineers  (Corps)  as  the  "central 
collection  agency"  for  the  program,  and 
transferred  program  responsibility  to  the 
Corps,  with  operational  support  from 
the  Maritime  Administration  (MARAD), 
effective  October  1,  1998.  The  Corps 
collects  and  publishes  the  data  pursuant 
to  its  authority  under  the  1922  River 
and  Harbor  Act,  as  amended  (33  U.S.C. 
555),  by  which  it  has  historically 
collected  and  published  waterbome 
commerce  statistics. 

The  Corps  and  MARAD  have  assumed 
complete  responsibility  for  the  ongoing 
production  of  official  monthly  and 
annual  U.S.  foreign  waterbome 
transportation  statistics.  Under  the  new 
arrangement,  monthly  and  annual  vessel 
movement  and  cargo  data  previously 
produced  by  the  Bureau  of  the  Census 
(Census)  are  now  available  through  the 
Corps/MARAD. 

The  public  data  products  contain 
movement  data  on  all  vessels  engaged  in 
U.S.  foreign  trade  and  cargo  data  by  type 
of  service,  U.S.  and  foreign  port,  country 
of  origin/destination,  commodity,  value, 
weight,  and  containerized  cargo.  These 
products  include:  monthly  and  annual 
"Vessel  Movements"  (formerly  TM/ 
TA385  and  785),  "Waterbome 
Databank"  (formerly  TM/TA305  and 
705),  quarterly  and  annual  "U.S. 
Waterbome  Exports  and  General 
Imports"  (formeriy  TQ/TA985)  and  the 
annual  "Vessel  Entrances  and 
Clearances"  (formerly  TA987). 

To  ensure  the  continuity  of  data,  these 
products  are  currently  identical  to  those 
formerly  produced  by  Census.  However, 
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the  long-term  goal  is  to  meet  customer 
data  requirements  through  improved 
data  collection,  production  and  access. 
This  information-gathering  is  the 
beginning  of  that  process,  and  provides 
an  opportunity  for  public  input  into  the 
redesign  of  the  program.  This  is 
consistent  with  the  principles  of  the 
National  Performance  Review  to  provide 
better  delivery  of  Federal  services. 

Meeting  Registration  Process 

Users  of  U.S.  maritime  data  as  well  as 
any  other  interested  persons  are 
encouraged  to  participate  in  this 
information-gathering  initiative.  A 
questionnaire  has  been  developed  for 
pre-registraticm  of  attendees,  to  facilitate 
preparation  for  the  meeting,  and  to 
afford  an  opportunity  for  input  to 
persons  unable  to  attend.  This 
questionnaire  may  be  obtained  on  the 
Internet  at 

http://www.  wrsc.  usace.  army,  mil/ndc  or 
http://inarad.dot.gov/statistics  or  from: 
Ms.  Sandy  Schafer,  Waterbome 
Commerce  Statistics  Center,  504-862- 
1404,  504-862-1423  (fax)  e-mail:, 
sandra.a.schafer@usace.anny.mil,  PO 
Box  61280,  New  Orleans,  LA  70123- 
1289. 

Persons  completing  the  questionnaire 
are  urged  to  mail,  or  fax  it  to  Ms.  Sandy 
Schafer  by  February  18, 1999,  so  that  all 
data  requirements  can  be  adequately 
addressed  at  the  meeting.  The 
completed  questionnaire  will  also  serve 
as  your  pre-registration  for  the  meeting, 
if  you  so  indicate  on  the  questionnaire. 
If  you  plan  to  attend  the  meeting,  but 
are  not  completing  a  questionnaire, 
please  notify  Ms.  Sandy  Schafer  by 
mail,  e-mail,  or  fax.  This  will  assist  us 
in  estimating  attendance,  and  organizing 
meeting  space. 

Format  of  the  Meeting 

The  meeting  will  be  structured 
through  the  use  of  a  facilitator  to 


provide  each  participant  with  an 
overview  of  the  existing  program  and 
production  process,  the  results  of  the 
questionnaire,  clarification  of  any  of  the 
data  elements  involved,  and  a  thorough 
discussion  of  the  issues. 

It  is  an  opportunity  for  private  sector 
data  users  to  describe  their  data  needs 
and  to  share  any  views  and  insights  as 
to  how  the  U.S.  Foreign  Waterbome 
Transportation  Statistics  Program  might 
be  improved.  Discussion  should  be 
extremely  focused,  in  terms  of  specific 
data  elements  required,  why  it  is  needed 
and  how  it  is  used. 

By  Order  of  the  Maritime  Administrator. 

Dated:  January  13, 1999. 
Joel  C.  Richard, 
Secretary. 

(FR  Doc.  99-1111  Filed  1-15-99;  8:45  am] 
BILLMO  CODE  4»10-«1-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Application  and  Renewal  Fees 
Imposed  on  Surety  Companies  and 
Reinsuring  Companies;  increase  in 
Fees  Imposed 

AGENCY:  Financial  Management  Service, 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Apphcation  and  renewal  fees 

imposed  on  surety  companies  and 

reinsuring  companies;  Increase  in  fees 

imposed. 

SUMMARY:  Effective  December  31, 1998, 
The  Department  of  the  Treasury, 
Financial  Management  Service,  is 
increasing  the  fees  it  imposes  on  and 
collects  from  surety  companies  and 
reinsuring  companies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch,  (202)  874-6765. 


SUPPLEMENTARY  INFORMATION:  The  fees 
imposed  and  collected,  as  referred  to  in 
31  CFR  223.22,  cover  tke  costs  incurred 
by  the  Government  for  services 
performed  relative  to  qualifying 
corporate  sureties  to  write  Federal 
business.  These  fees  are  determined  in 
accordance  with  the  Office  of 
Management  and  Budget  Circular  A-25, 
as  amended.  The  increase  in  fees  is  the 
result  of  a  thorough  analysis  of  costs 
associated  with  the  Surety  Bond  Branch. 

The  new  fee  rate  schedule  is  as 
follows: 

(1)  Examination  of  a  company's 
application  for  a  Certificate  of  Authority 
as  an  acceptable  surety  or  as  an 
acceptable  reinsuring  company  on 
Federal  bonds — $4,300. 

(2)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  Certificate  of  Authority — 
$2,525. 

(3)  Examination  of  a  company's 
application  for  recognition  as  an 
Admitted  Reinsurer  (except  on  excess 
risks  running  to  the  United  States) — 
$1,525. 

(4)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  authority  as  an  Admitted 
Reinsurer — $1 ,075. 

Questions  concerning  this  notice 
should  be  directed  to  the  Surety  Bond 
Branch,  Financial  Accounting  and 
Services  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Hyattsville,  MD  20782, 
Telephone  (202)  874-6850. 

Dated:  January  8, 1999. 

Mitchell  A.  Lavine, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 

[FR  Doc.  99-1138  Filed  1-15-99;  8:45  am) 
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National  PiiorWes  List  for  Uncontrolled 
Hazardous  Waste  Sites 

AQENCY:  Enviri^ninental  Protection 

Agency. 

ACTION:  Final  riile. 


SUMMARY:  The  [Comprehensive 
Environnienta]  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Sufa|stances  Pollution 
Contingency  Plan  ("NCP")  include  a  Hst 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  tliroughout  the  United 
States.  The  National  Priorities  List 
("NPL")  consti  utes  this  Ust.  The  NPL  is 
intended  prims  rily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "thel  Agency")  in  determining 
which  sites  watrant  further 
investigation  tci  assess  the  nature  and 
extent  of  publi<|  health  and 
environmental  ^sks  associated  with  the 
site  and  to  detebnine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.JThis  rule  adds  a  total  of 
17  new  sites  to  the  NPL;  16  sites  to  the 
General  Superfund  Section  of  the  NPL 
and  1  site  to  thiFederal  Facilities 
Section  of  the  NPL. 
EFFECTIVE  DATE!  The  effective  date  of 
this  final  rule  is  February  18,  1999. 
ADDRESSES:  Foil  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  section  H, 
"Availability  of  Information  to  the 
Public"  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singe^  phone  (703)  603-8835, 
State,  Tribal  an^  Site  Identification 
Center.  Office  ai  Emergency  and 
Remedial  Response  (mail  code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  Slv,  Washington,  DC, 
20460,  or  the  Superfund  Hotline,  phone 
(800)  424-9346|or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 
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B.  What  is  the  : 
C  What  is  the  ; 

(NPL)? 


tCLA  and  SARA? 

ICP? 

lational  Priorities  List 


D.  How  are  Sitefe  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 


F.  How  are  Site  Boundaries  Defined? 

G.  How  are  Sites  Removed  from  the  NPL? 
H.  Can  Portions  of  Sites  be  Deleted  from 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCL)? 

II.  Availability  of  Information  to  the  Public 

A.  Can  I  Review  the  Documents  Relevant 
to  this  Final  Rule? 

B.  What  Documents  are  Available  for 
Review  at  the  Headquarters  Docket? 

C.  What  Documents  are  Available  for 
Review  at  the  Regional  Dockets? 

D.  How  Do  I  Access  the  Documents? 

E.  How  Can  I  Obtain  a  Current  List  of  NPL 
Sites? 

III.  Contents  of  This  Final  Rule 

A.  Additions  to  the  NPL 

B.  Status  of  NPL 

C.  What  did  EPA  Do  with  the  Public 
Conmients  It  Received? 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  this  Final  Rule  Subject  to  Executive 
Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Final  Rule? 

VI.  Effects  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

VII.  Possible  Changes  to  the  Effective  Date  of 
the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

C.  What  Could  Cause  the  Efiisctive  Date  of 
This  Rule  to  Change? 

VIII.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  this 
Final  Rule? 

DC.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
Applicable  to  This  Final  Rule? 

XII.  Executive  Order  13084 

What  is  Executive  Order  13084  and  is  it 
Applicable  to  this  Final  Rule? 

I.  Background 

A.  What  are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 


("SARA"),  Public  Law  99-499, 100  Stat. 
1613  et  seq. 

B.  What  is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20, 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  thi-eatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  accoimt  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wride  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300).  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  v/hich  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

The  NPL  includes  two  sections,  one  of 
sites  that  are  generally  evaluated  and 
cleaned  up  by  EPA  (the  "General 
Superfund  section"),  and  one  of  sites 
that  are  owned  or  operated  by  other 
Federal  agencies  (the  "Federal  Facilities 
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section").  With  respect  to  sites  in  the 
Federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120.  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  imcontrolled 
hazardous  substances  to  pose  a  threat  to 
hiunan  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532).  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL:  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 


authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
29,  1998  (43  FR  51882). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *   *  *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  tc  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  A^  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 


not  hmited  to  that  property  (e.g.,  it  may 
extend  t)eyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be.  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (Rl/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  soiux:e(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above.  NPL  Usting 
does  not  assign  Uability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  imder  Superfund.  as 
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explained  in  t&e  NCP  at  40  CFR 
300.425(e).  Tfa4s  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met| 

(i)  Responsiole  (>arties  or  other 
persons  have  iinplemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
iinplemented  9id  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shoMm  the  rele^  poses  no  significant 
threat  to  publi<i  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

As  of  January  4,  1999,  the  Agency  has 
deleted  181  sit^s  from  the  NPL. 

H.  Can  Portior^  of  Sites  be  Deleted 
From  the  NPL  ^s  They  are  Cleaned  Up? 

In  Novembeit  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  Noveml^r  1,  1995).  Total  site 
cleanup  may  t^e  many  years,  while 
portions  of  the  ^ite  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  Janufuy  4, 1999,  EPA  has 
deleted  portions  of  15  sites. 

/.  What  is  the  C  bnstruction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simpUfy  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
hiclusion  of  a  9te  on  the  CCL  has  no 
legal  significanjce. 

Sites  qualify  for  the  CCL  when:  (1) 
any  necessary  j^hysical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  Ef  A  has  determined  that 
the  response  adtion  should  be  limited  to 
measures  that  ao  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  quaUfies  for 
deletion  from  the  NPL. 

Of  the  181  sites  that  have  been 
deleted  bom  the  NPL,  172  sites  were 
deleted  because  they  have  been  cleaned 
up  (the  other  9  sites  were  deleted  based 
on  deferral  to  other  authorities  and  are 
not  considered  cleaned  up).  In  addition, 
there  are  413  sites  also  on  the  NPL  CCL. 
Thus,  as  of  January  4, 1999,  the  CCL 
consists  of  585  sites.  For  the  most  up- 
to-date  information  on  the  CCL,  see 
EPA's  Internet  site  at  http:// 
www.epa.gov/9uperfund/. 


//.  Availability  of  Information  to  the 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes,  documents  relating  to  the 
evaluation  and  scoring  of  the  site  in  this 
final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  appropriate  Regional  office. 

B.  What  Documents  are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets,  the 
Docimientation  Record  describing  the 
information  used  to  compute  the  score, 
pertinent  information  regarding 
statutory  requirements  or  EPA  listing 
policies  that  affect  the  site,  and  a  list  of 
docimients  referenced  in  the 
Documentation  Record.  The 
Headquarters  docket  also  contains 
comments  received,  and  the  Agency's 
responses  to  those  comments.  The 
Agency's  responses  are  contained  in  the 
"Support  Document  for  the  Revised 
National  Priorities  List  Final  Rule, 
January  1999." 

C.  What  Documents  are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contains  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 
These  reference  documents  are  available 
only  in  the  appropriate  Regional  docket. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  docimients,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
hoUdays.  Please  contact  the  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator,  Headquarters,  U.S.  EPA 
CERCLA  Docket  Office,  Crystal  Gateway 
#1, 1st  Floor,  1235  Jefferson  DaviS" 
Highway,  Arlington,  VA,  703/603-6917. 
The  contact  information  for  the  Regional 
dockets  are  as  follows: 

Jim  Kyed,  Region  1  (CT,  ME,  MA,  NH, 
RI,  VT).  U.S.  EPA  Waste  Management 
Records  Center,  HRC-CAN-7,  J.F. 
Kennedy  Federal  Building,  Boston, 
MA  02203-2211,  617/573-9656 

Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI), 
U.S.  EPA,  290  Broadway,  New  York, 
NY  10007-1866,  212/637-4435 

Kevin  Wood.  Region  3  (DE,  DC,  MD,  PA, 
VA,  WV).  U.S.  EPA  Region  3, 1650 


Arch  Street,  Philadelphia,  PA  19103, 
Mail  Code:  3HS33,  215/814-3303. 

Sherryl  Decker,  Region  4  (AL,  FL,  GA, 
KY,  MS,  NC,  SC,  TN),  U.S.  EPA,  100 
Alabama  Street,  SW,  Atlanta,  GA 
30303,  404/562-8127 

Region  5  (IL,  IN,  MI,  MN,  OH.  WI),  U.S. 
EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604,  312/ 
886-7570 

Brenda  Cook,  Region  6  (AR,  LA,  NM, 
OK,  TX),  U.S.  EPA,  1445  Ross 
Avenue,  Mail  Code  6SF-RA,  Dallas, 
TX  75202-2733, 214/655-7436 

Carole  Long,  Region  7  (lA,  KS,  MO,  NE), 
U.S.  EPA,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  913/551-7224 

David  Williams,  Region  8  (CO,  MT,  ND, 
SD,  UT.  WY),  U.S.  EPA,  999  18th 
Street,  Suite  500,  Denver,  CO  80202- 
2466,  303/312-6757 

Carolyn  Douglas,  Region  9  (AZ,  CA,  HI, 
NV.  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  415/ 
744-2343 

David  Bennett,  Region  10  (AK,  ID,  OR. 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115,  Seattle. 
WA  98101,  206/553-2103 

E.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  ourent  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/superfund/  (look  under 
site  information  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Addition  to  the  NPL 

This  fiinal  rule  adds  17  sites  to  the 
NPL;  16  sites  to  the  General  Superfund 
Section  of  the  NPL  and  1  site  to  the 
Federal  Facility  Section  of  the  NPL. 
Table  1  presents  the  16  sites  in  the 
General  Superfund  Section  and  Table  2 
contains  the  1  site  in  the  Federal 
Facilities  Section.  Sites  in  each  table  are 
arranged  alphabetically  by  State.  Please 
note  that  EPA  is  reclassifying  the 
Middlesex  Sampling  Plant  in 
Middlesex,  New  Jersey  as  a  Federal 
Facility  site  and  is  changing  the  name 
to  the  Middlesex  Sampling  Plant 
(USDOE).  The  Middlesex  Sampling 
Plant  (USDOE)  was  proposed  to  the  NPL 
on  September  29,1998  (63  FR  51882)  as 
a  General  Superfund  site  and  is  being 
added  to  the  NPL  today  as  a  Federal 
Facility.  EPA  believes  this  change  more 
accurately  reflects  the  site. 
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Table  1  .—national  Priorities  List  Final  Rule,  General  Superfund  Section 


state 


Site  name 


City/county 


CA. 
CA. 
CA. 
LA  , 
MN 
NC 
NM 
NJ  . 
NY. 
NY. 
NY  , 
NY. 
OK 
TX  , 
TX  , 
VT  , 


Lava  Cap  Mine  

Omega  Chemical  Corporation 

Pemaco  Maywood 

Delatte  Metals 

Fridley  Commons  Park  Well  Field 

Davis  Park  Road  TCE  

North  Railroad  Avenue  Plume 

Federal  Creosote 

Hiteman  Leather  

Lehigh  Valley  Railroad 

Mohonk  Road  Industrial  Plant 

Smithtown  Ground  Water  Contamination 

Tulsa  Fuel  and  Manufacturing 

City  of  Perryton  Well  No.  2 _ 

Many  Diversified  Interests,  Inc 

Pownal  Tannery 


Nevada  City. 

Whittier. 

Maywood. 

Ponchatoula. 

Fridley. 

Gastonia. 

Espanola. 

Manville  Borough. 

West  Winfiekl. 

Le  Roy. 

High  Falls. 

Smittitown. 

Collins  ville. 

Perryton. 

Houston. 

Pownal. 


Number  of  Sites  Added  to  the  General  Superfund  Section:  16. 

Table  2.— National  Priorities  List  Final  Rule,  Federal  Facilities  Section 


State 

Site  name 

City/county 

NJ 

MkJdIesex  Samolina  Plant  (USDOE)     

Mkldlesex. 

Number  of  Sites  Added  to  the  Federal 
Facilities  Section:  1. 

B.  Status  of  NPL 

With  the  1 7  new  sites  added  in 
today's  nde,  the  NPL  now  contains 
1,206  sites  (1,053  in  the  General 
Superfund  section  and  153  in  the 
Federal  Facilities  section).  With  a  rule 
proposing  to  add  1 1  new  sites  to  the 
NPL  published  elsewhere  in  today's 
Federal  Register,  there  are  now  59  sites 
proposed  and  awaiting  final  agency 
action,  50  in  the  General  Superfund 
section  and  9  in  the  Federal  Facilities 
section.  Final  and  proposed  sites  now 
total  1.265. 

C.  What  did  EPA  do  With  the  Public 
Comments  it  Received? 

EPA  reviewed  all  comments  received 
on  the  site  in  this  rule.  The  following 
sites  were  proposed  on  July  28,  1998  (63 
FR  40188):  Pemaco  Maywood,  Delatte 
Metals,  North  Railroad  Avenue  Plimie, 
Davis  Park  Road  TCE,  Federal  Creosote, 
and  Lehigh  Valley  Railroad.  The 
remaining  sites  were  proposed  on 
September  29, 1998  (63  FR  51882). 

For  the  Pemaco  Majrwood,  Delatte 
Metals,  Federal  Creosote,  Many 
Diversified  Interests,  and  Pownal 
Tannery  sites,  EPA  received  only 
comments  in  favor  of  placing  the  site  on 
the  NPL.  EPA  received  no  comments  on 
the  actual  scoring  of  these  sites  and  the 
Agency  has  identified  no  other  reason  to 
change  the  original  HRS  scores  for  the 


sites.  Therefore,  EPA  is  placing  these 
sites  on  the  final  NPL  at  this  time. 

Based  on  comments  received  on  the 
Smithtown  Ground  Water 
Contamination  site,  as  well  as 
investigation  by  EPA  and  the  State 
(generally  in  response  to  comment), 
EPA  responded  to  all  relevant 
comments  received.  EPA's  responses  to 
site-specific  pubUc  comments  are 
addressed  in  the  "Support  Dociunent  for 
the  Revised  National  Priorities  List 
Final  Rule,  January  1999." 

No  comments  were  received  on  the 
remainder  of  sites  and  therefore,  EPA  is 
placing  them  on  the  final  NPL  at  this 
time. 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 


materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  estabhshes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  sect  on  205  of  the 
UMRA  generally  requires  EPA  to 
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identify  and  consider  a  reasonable 
numt)er  of  regi  ilatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  leist  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  Th  3  provisions  of  section 
205  do  not  apj  ily  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  c(  st-effective,  or  least 
burdensome  a!  temative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanition  why  that  alternative 
was  not  adoptfd.  Before  EPA  establishes 
any  regulatory: requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  developmept  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  •equirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has!  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  axpenditures  costs  of  $100 
milUon  or  mors  for  State,  local,  and 
tribal  govemmsnts  in  the  aggregate,  or 
the  private  sec  or  in  any  one  year.  This 
rule  will  not  inpose  any  federal 
intergovemme  ital  mandate  because  it 
imposes  no  en  brceable  duty  upon  State, 
tribal  or  local  { ovemments.  Listing  a 
site  on  the  NPI .  does  not  itself  impose 
any  costs.  Listi  ng  does  not  mean  diat 
EPA  necessaril  y  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liab  lity  for  response  costs. 
Costs  that  aris«  out  of  site  responses 
result  from  site-specific  decisions 
regarding  whal  actions  to  take,  not 
directly  from  ti  le  act  of  listing  a  site  on 
theNPL. 

For  the  same  reasons,  EPA  also  has 
determined  thi  it  this  rule  contains  no 
regulatory  reqv  irements  that  might 
significantly  or  uniquely  affect  small 
governments.  1  a  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  e  xceeding  $100  milUon. 
EPA  has  fulfill  ;d  the  requirement  for 
analysis  underlthe  Unfunded  Mandates 
Reform  Act. 


VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility 
Act? 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  conduct  a 
regulatory  flexibility  analysis  describing 
the  impact  of  the  rule  on  small  entities. 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No.  Under  section  605(b)  of  the  RFA, 
EPA  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the 
Agency  certifies  that  the  rule  wrill  not 
have  a  substantial  economic  impact  on 
a  substantial  number  of  small  entities. 

While  this  rule  revises  the  NPL,  an 
NPL  revision  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above,  adding  a 
site  to  the  NPL  does  not  in  itself  require 
any  action  by  any  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  any  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
caimot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  site  in  this  rule  on  the  NPL  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  this  site  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

hi  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
deciding  on  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 


VIL  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
Tubmit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
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agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  vnth  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  Usting  itself  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  imder  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919,103  S.  a.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA,  86  F.3d  1214,1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  imder  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question,  EPA  will  pubUsh  a  document 
of  clarification  in  the  Federal  Register. 

Vm.  National  Technology  Transfn-  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regiilatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwrise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 


bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

EPA  is  not  using  technical  standards 
as  part  of  today's  rule,  which  adds  sites 
to  the  NPL.  Therefore,  the  Agency  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

K.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  fit)m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economicaUy 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

X.  FaperwiM'k  Reduction  Act 

A.  What  is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq,,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  vaUd 
OMB  control  number.  The  OMB  control 
niunbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 


B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  the  approval 
of  OMB. 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  {}ermitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  im  funded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

XH.  Executive  Order  13084 

What  is  Executive  Order  13084  and  is  it 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budgt't,  in  a  separately 
identified  section  of  the  .preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
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prior  consultation  with  representatives 
of  affected  tribpl  governments,  a 
summary  of  thp  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Ord^r  13084  requires  EPA  to 
develop  an  eff^tive  process  permitting 
elected  officials  and  other 
representative^  uf  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  of  uniquely  affect  their 
communities." 

Today's  rule'does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requiremeiits  of  section  3(b)  of 


Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances,  hazardous  waste. 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution,  penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  11, 1999. 
Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

Table  1  .—General  Superfund  Section 


PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

2.  Table  1  and  Table  2  of  Appendix 
B  to  part  300  are  amended  by  adding  the 
following  sites  in  alphabetical  order  to 
read  as  follows: 

Appendix  B  to  Part  300 — ^National  Priorities 
List 


State 


Site  name 


City/county 


Notes(a) 


CA 

CA 

CA 

LA 

MN 

NC. 

NJ.. 

NM 

NY  , 

NY  , 

NY 

NY 

OK, 

TX  , 

TX  , 

VT  . 


Lava  Cap  Mine  Nevada  City 

*  •  •  • 

Omega  Chemical  Corporation Whittier 

•  •  •  * 

Pemaco  Mayweed Maywood 

•  •  *  • 

Detatte  Metals Ponchatoula 

•  •                              •                              • 
Fridley  Commons  Park  Well  Field Fridley 

*  •  •  • 

Davis  Park  Road  TCE Gastenia 

•  •  •  • 

Federal  Creosote Manville  Borough 


North  Railroad  Avenue  Plume Espanola 

•  •  *  • 

Hiteman  Leather „ West  WinfieW 

•  •  •  • 

Lehigh  Valley  Railroad  Le  Roy 

•  •  •  • 

Mohonk  Road  Industrial  Plant .....^ High  Falls 

•  •  •  * 

SfTOthtown  Ground  Water  Contamination Smithtown 

•  •  •  • 

Tulsa  Fuel  and  Manufacturing Collinsville 

•  •  •  • 

City  of  PenTton  Well  No.  2  Perryton 

•  •  •  • 

Many  Diversified  Interests,  Inc Houston 

•  •  *  • 

Pownal  Tannery Pownal 
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Table  2.— Federal  Faciuties  Section 

state 

Site  name                                                                  City/county 

Notes(a) 

« 

NJ 

*                              •                             •                             •                             • 
Middlesex  Sampling  Plant  (USDOE) Middlesex 

* 

(FR  Doc.  99-1020  Filed  1-15-99;  8:45  am) 
BILUNO  CODE  666fr-60-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6220-6]     i 

National  Prioritids  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  27 

agency:  Envirclnmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


summary:  The  i:omprehensive 


Environmental 
Compensation 
("CERCLA"  or 


Response, 
,  and  Liability  Act 
'the  Act"),  requires  that 
the  National  Ou  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  incluc^  a  hst  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorifies  List  ("NPL") 
constitutes  thisj  list.  The  NPL  is 
intended  prime|hly  to  guide  the 
Environmental  tProtection  Agency 
("EPA"  or  "theJAgency")  in  determining 
which  sites  warrant  further 
investigation  ta  assess  the  natiu«  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  detetroine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  proposes  to 
add  11  new  sit0s  to  the  NPL,  all  to  the 
General  Superfjuid  section.  In  addition, 
the  rule  withdraws  one  site  from 
proposal  to  the  NPL,  from  the  General 
Sup)erfund  section. 

DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  March  22, 
1999.  I 

ADDRESSES:  By  Postal  Mail:  Mail 
original  and  thijee  copies  of  comments 
(no  facsimiles  c^r  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street,  SW;  Washington, 
ex:  20460; 703/B03-9232. 

By  Express  Mail:  Send  original  and 
three  copies  of  Comments  (no  facsimiles 
or  tapes)  to  Dodcet  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystbl  Gateway  #1,  First 
Floor;  Arhngton,  VA  22202. 

By  E-Mail:  Cdmments  in  ASCII  format 
only  may  be  mdled  directly  to 
superfund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  thoee  copies  sent  by  mail  or 
e^roress  mail. 

For  additional  Docket  addresses  and 
further  details  ^n  their  contents,  see 
section  n,  "Public  Review/Public 


Conunent,"  of  the  Supplementary 
Information  portion  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC, 
20460,  or  the  Superfund  Hotline,  Phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
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L  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
imcontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Pub.  L.  99-i99,  100  Stat. 
1613  et seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180). 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20. 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  piupose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 

(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA. 
as  amended  by  SARA,  section 


105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Conunittee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong..  2d  Sess.  60  (1980).  48  FR  40659 
(September  8,  1983). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  generally  evaluated  and 
cleaned  up  by  EPA  (the  "General 
Superfund  section"),  and  one  of  sites 
that  are  owned  or  operated  by  other 
Federal  agencies  (the  "Federal  Facilities 
section").  With  respect  to  sites  in  the 
Federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  a  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  serves  as  a  screening  device  to 
evaluate  the  relative  potential  of 
uncontrolled  hazardous  substances  to 
pose  a  threat  to  human  health  or  the 
environment.  On  December  14,  1990  (55 
FR  51532),  EPA  promulgated  revisions 
to  the  HRS  partly  in  response  to 
CERCLA  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathways:  Ground  water,  surface  water, 
soil  exposLue,  and  air.  As  a  matter  of 
Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eUgible 
for  the  NPL;  (2)  Each  State  may 
designate  a  single  site  as  its  top  priority 


to  be  listed  on  the  NPL,  regardless  of  the 
HRS  score.  This  mechanism,  provided 
by  the  NCP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
enviroimient  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
29,  1998  (63  FR  51882). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  ""42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  hst  a  site)  upon  which  the  NPL 


placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  contamination  from 
that  area  has  come  to  be  located,  or  from 
which  that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  cor^.a  to  be  located" 
before  all  necessary  studies  and 
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remedial  work!  are  completed  at  a  site. 
Indeed,  the  bo^ndahes  of  the 
oontaminationj  can  be  expected  to 
change  over  tide.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  ^  release  with  absolute 
certainty. 

Fiulher.  as  njoted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  part|  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  U|e  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  resbonsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  SH  es  Removed  From  the 
NPL? 

EPA  may  de  ete  sites  from  the  NPL 
where  no  furth|er  response  is 
appropriate  unlder  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  Thjs  section  also  provides 
that  EPA  shall  jconsult  with  states  on 
proposed  deleljions  and  shall  consider 
whether  any  o|  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  kave  implemented  all 
appropriate  response  actions  required; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  relepse  poses  no  signiBcant 
threat  to  public  health  or  the 
environment,  ^nd  taking  of  remedial 
measiues  is  noi  appropriate.  As  of 
January  4, 199f ,  the  Agency  has  deleted 
181  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  Novembei  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cl^nup  is  complete  (60  FR 
55465.  Novem^r  1,  1995).  Total  site 
cleanup  may  t^e  many  years,  while 
portions  of  theUite  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  JaniJary  4, 1999,  EPA  has 
deleted  portioqs  of  15  sites. 

I.  What  Is  the  Construction  Completion 
List  (CCL)? 

EPA  also  ha!  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  syjtem  of  categorizing  sites 
and  to  better  cenununicate  the 
successful  conjpletion  of  cleanup 
activities  (58  FTR  12142,  March  2, 1993). 
Inclusion  of  a  »ite  on  the  CCL  has  no 
legal  significaijce. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 


complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  from  the  NPL. 

Of  the  181  sites  that  have  been 
deleted  from  the  NPL,  172  sites  were 
deleted  because  they  have  been  cleaned 
up  (the  other  9  sites  were  deleted  based 
on  deferral  to  other  authorities  and  are 
not  considered  cleaned  up).  In  addition, 
there  are  413  sites  also  on  the  NPL  CCL. 
Thus,  as  of  January  4, 1999,  the  CCL 
consists  of  585  sites.  For  the  most  up- 
to-date  information  on  the  CCL,  see 
EPA's  Internet  site  at  http:// 
www.epa.gov/superfund. 

II.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes,  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 
this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington,  DC  and  in  the  appropriate 
Regional  offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  Regional  3  docket  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  from  9  a.m.  to  4  p.m., 
Monday  through  Friday  excluding 
Federal  holidays.  Please  contact  the 
Regional  dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Mail  comments  to 
EPA  Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 

The  contact  information  for  the 
Regional  dockets  eire  as  follows: 

Jim  Kyed,  Region  1  (CT,  ME.  MA,  NH,  RI, 
VT),  U.S.  EPA  Waste  Management  Records 
Center,  HRC-CAN-7,  J.F.  Kennedy  Federal 
Building,  Boston,  MA  02203-2211,  617/573- 
9656 

Ben  Conetta,  Region  2  (NJ,  NY,  PR,  \a), 
U.S.  EPA,  290  Broadway,  New  York.  NY 
10007-1866,  212/637^435 

Kevin  Wood,  Region  3  (DE,  DC,  MD,  PA, 
VA,  WV),  U.S.  EPA  Region  3, 1650  Arch 
Street.  Philadelphia.  PA  19103.  Mail  Code: 
3HS33.  215/814-3303. 

Sherryl  Decker.  Region  4  (AL.  FL.  GA,  KY, 
MS,  NC,  SC,  TN),  U.S.  EPA,  100  Alabama 
Street,  SW.  Atlanta.  GA  30303,  404/562-8127 

Region  5  (IL.  IN.  MI.  MN.  OH,  WI),  U.S. 
EPA,  Records  Center,  Waste  Management 


Division  7-J,  Metcalfe  Federal  Building.  77 
West  Jackson  Boulevard,  Chicago.  IL  60604. 
312/886-7570 

Brenda  Cook.  Region  6  (AR.  LA.  NM.  OK. 
TX).  U.S.  EPA.  1445  Ross  Avenue.  Mail  Code 
6SF-RA,  Dallas,  TX  75202-2733,  214/655- 
7436 

Carole  Long,  Region  7  (L\,  KS,  MO,  NE), 
U.S.  EPA,  726  Minnesota  Avenue.  Kansas 
City.  KS  66101.  913/551-7224 

David  Williams.  Region  8  (CO.  MT.  NO. 
SD.  UT,  WY),  U.S.  EPA,  999  18th  Street, 
Suite  500,  Denver,  CO  80202-2466,  303/312- 
6757 

Carolyn  Douglas,  Region  9  (AZ,  CA.  HI. 
NV.  AS.  GU),  U.S.  EPA.  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  415/744-2343 

David  Bennett.  Region  10  (AK,  ID,  OR, 
WA).  U.S.  EPA,  11th  Floor,  1200  6th  Avenue, 
Mail  Stop  ECL-115,  Seattle,  WA  98101,  206/ 
553-2103 

You  may  also  request  copies  fit)m 
EPA  Headquarters  or  the  appropriate 
Regional  docket.  An  informal  request, 
rather  than  a  formal  written  request 
under  the  Freedom  of  Information  Act, 
should  be  the  ordinary  procedure  for 
obtaining  copies  of  any  of  these 
dociunents. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  each 
proposed  site;  a  Documentation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  particular 
statutory  requirements  or  EPA  listing 
poUcies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record.  The  Headquarters  docket  also 
contains  an  "Additional  Information" 
document  which  provides  a  general 
discussion  of  the  statutory  requirements 
affecting  NPL  listing,  the  purpose  and 
implementation  of  the  NPL,  and  the 
economic  impacts  of  NPL  listing. 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

The  Regional  dockets  for  this  rule 
contain  all  of  the  information  in  the 
Headquarters  docket  for  those  sites  in  its 
Region,  plus,  the  actual  reference 
documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  docket. 

E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
begiiming  of  this  preamble  in  the 
ADDRESSES  section. 
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F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
oomments  will  be  addressed  in  a 
support  dociunent  that  EPA  will  publish 
concurrently  with  the  Federal  Register 
document  if,  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
[Northside  Sanitary  iMndfUl  v.  Thomas, 
849  F.2d  1516  (D.C.  Qr.  1988)).  EPA 
will  not  address  voliuninous  comments 
that  are  not  specifically  cited  by  page 
niunber  and  referenced  to  the  HRS  or 
other  Usting  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earher  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 


m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

Table  1  identifies  the  11  sites  in  the 
General  Superfund  section  being 
proposed  to  the  NPL  in  this  rule.  This 
table  follows  this  preamble.  All  sites  are 
proposed  based  on  HRS  scores  of  28.50 
or  above.  The  sites  in  Table  1  are  listed 
alphabetically  by  State,  for  ease  of 
identification. 

B.  Status  of  NPL 

A  final  rule  published  elsewhere  in 
today's  Federal  Register  finaUzes  17 
sites  to  the  NPL;  resulting  in  an  NPL  of 
1,206  sites;  1,053  in  the  General 
Superfund  section  and  153  in  the 
Federal  Facifities  section.  With  this 
proposal  of  1 1  new  sites,  there  are  now 
59  sites  proposed  and  awaiting  final 
agency  action,  50  in  the  General 
Superfund  section  and  9  in  the  Federal 
Facilities  section.  Final  and  proposed 
sites  now  total  1,265. 

C.  Withdrawal  of  Site  From  Proposal  to 
the  NPL 

EPA  is  withdrawing  the  Rinchem  Co., 
Inc.  Site  fi-om  proposal  to  the  NPL  fi-om 
the  General  Superfund  section. 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 


V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expendituires  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govenunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  nc*  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
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remedial  actior 
any  action  by  a 


Nor  does  listing  require 
private  party  or 


determine  liabi  ity  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site*specific  decisions 
regarding  wbatjactions  to  take,  not 
directly  from  tbe  act  of  listing  a  site  on 
the  NPL.  I 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  orjuniquely  affect  small 
governments.  U  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Si|iall  Businesses 

A.  What  Is  the  i  legulatory  Flexibility 
Act? 

Under  the  Re  julatory  Flexibility  Act 
(RF/.),  5  U.S.C.|601  et  seq..  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  conduct  a 
regulatory  flexibility  analysis  describing 
the  impact  of  tl^e  rule  on  small  entities. 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Anahrsis  for  This  Rule? 

No.  Under  settion  605(b)  of  the  RFA, 
EPA  is  not  reqilired  to  prepare  a 
regulatory  flexibility  analysis  if  the 
Agency  certifier  that  the  rule  will  not 
have  a  substantial  economic  impact  on 
a  substantial  number  of  small  entities. 

While  this  nje  proposes  to  revise  the 
NPL,  an  NPL  rejvision  is  not  a  typical 
regulatory  chan  ge  since  it  does  not 
automatically  impose  costs.  As  stated 
above,  adding  siites  to  the  NPL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  co^t  of  cleanup  at  the  site. 
Further,  no  idetitifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site'i  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  idantify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected 

The  Agency  foes  expect  that  placing 
the  sites  in  thisi  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  Waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  Mtes  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  sma  1  businesses. 

In  any  case,  ^onomic  impacts  would 
occur  oidy  thro  ugh  enforcement  and 


cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  voliuitary  consensus  standards. 

VnL  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  hedth  or  safety  risks 
addressed  by  this  section  present  a 
disproportionate  risk  to  children. 

IX.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

X.  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Proposed  Rule? 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  govenunents.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  conununications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
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officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

XI.  Executive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Proposed  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 


issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indiem  tribal 
governments  because  it  does  not 
significantly  or  uniquely  affect  their 
commimities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


State 


Site  name 


City/county 


AL.. 

CO. 

LA.. 

LA.. 

MD 

MO 

MO 

MO 

NO. 

NY  . 

VA  . 


American  Brass,  Inc  

Vasquez  Boulevard  and  i-70  

Central  Wood  Preserving  Co 

Ruston  Foundary  

68th  Street  Dunnip/lndustrial  Enterprises  

Amrx)ur  Road  

Newton  County  Wells  

Pools  Prairie  

Georgia-Pacific  Corporation  Hardwood  Sawmill  

Stanton  Cleaners  Area  Ground  Water  Contamination 
Former  Nansemond  Ordnance  Depot 


Headlarxl. 

Denver. 

Slaughter. 

Alexandria. 

Rosedale. 

North  Kansas  City. 

Newton  County. 

Neosho. 

Plymouth. 

Great  Neck. 

Suffolk. 


Number  of  Sites  Proposed  to  General 
Superfund  Section:  11. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  hazardous  waste, 
Intergovernmental  relations.  Natural 


resources.  Oil  pollution,  penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 


Dated:  )anuary  11, 1999. 
Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
|FR  Doc.  99-1021  Filed  1-15-99;  8:45  am] 
BILLING  CODE  6560  60  P 
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DEPARTMENt  OF  EDUCATION 

[CFOA  Nos.:  84^1 32B,  84.177A,  84.235E, 
84.235F,  and  84^35G] 

Office  of  Special  Education  and 
Rehabilitative  Services,  Rehabilitation 
Services  Administration;  Notice 
Inviting  Applications  for  New  Awards 
Under  Certain  Programs  for  Fiscal 
Year  (FY)  199^ 

Note  to  Applkants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  programs  and 
applicable  regulations  governing  the 
programs,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice  contains  all 
of  the  informatiQn,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  these  con^p>etitions. 

These  progrims  support  the  National 
Education  G^  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  econonW  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Individuals  with  disabilities  may 
obtain  this  doi^ument  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  (iomputer  diskette)  on 
request  to  the  contact  person  listed  in 
the  FOR  FUfrmtR  INFORMATION  CONTACT 
paragraph  under  each  program. 

The  estimated  fiuiding  levels  in  this 
notice  do  not  $ind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Begulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  ^4,  75,  77.  79,  80,  81,  82, 
85,  and  86;  and  the  following  program 
regulations: 

Training  and  Technical  Assistance  for 
the  Centers  for  Independent  Living 
Program— 34  CFR  Part  366. 

Independent  Living  Services  for  Older 
Individuals  Who  Are  Blind— 3A  CFR 
Part  367. 

Statutory  Rmjuirements: 

Training  and  Technical  Assistance  for 
the  Centers  fot  Independent  Living 
Program— Sedlion  721(b)(1).  (2)  and  (3) 
of  the  Rehabilitation  Act  of  1973,  as 
amended. 

Independent  Living  Services  for  Older 
Individuals  Wfio  Are  Blind — Chapter  2, 
Sections  751  aind  752  of  the 
Rehabihtation  Act  of  1973,  as  amended. 

Braille  Traitiing  Program — Section 
303(d)  of  the  Rehabilitation  Act  of  1973, 
as  amended. 

Parent  Information  and  Training — 
Section  303(cKl),  (2),  (3).  (4),  (5),  and  (7) 
of  the  Rehabilitation  Act  of  1973,  as 
amended. 


Parent  Information  and  Training 
Program — Technical  Assistance — 
Section  303(c)(6)  of  the  Rehabilitation 
Act  of  1973,  as  amended. 

Program  Title:  Centers  for 
Independent  Living — Training  and 
Technical  Assistance  (CFDA  Number: 
84.132B). 

Purpose  of  Program:  This  program 
provides  training  and  technical 
assistance  to  eligible  agencies,  centers 
for  independent  living,  and  Statewide 
Independent  Living  Coimcils  with 
respect  to  planning,  developing, 
conducting,  administering,  and 
evaluating  centers  for  independent 
living. 

Eligible  Applicants:  To  be  eligible  to 
apply  for  funds  under  this  program,  an 
entity  must  demonstrate  in  its 
application  that  it  has  experience  in  the 
operation  of  centers  for  independent 
living.  Experience  of  an  applicant  in  the 
operation  of  a  center  for  independent 
living  is  determined  by  the  extent  to 
which  the  applicant's  management  and 
staff  have  engaged  in  planning, 
developing,  conducting,  administering, 
and  evaluating  centers  for  independent 
living.  A  center  for  independent  living 
is  defined  in  section  702(1)  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
as  a  consiuner-controlled,  community- 
based,  cross-disability,  nonresidential 
private  nonprofit  agency  that  is 
designed  and  operated  within  a  local 
commimity  by  individuals  with 
disabilities  and  provides  an  array  of 
independent  living  services. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  to  evaluate 
applications  for  new  awards  for  training 
and  technical  assistance  under  the 
Centers  for  Independent  Living 
program: 

(a)  Meeting  the  purposes  of  the 
program  (30  points).  The  Secretary 
reviews  each  application  to  determine 
how  well  the  project  will  be  able  to 
meet  the  purpose  of  the  program  of 
providing  training  and  technical 
assistance  to  eligible  agencies,  centers, 
and  Statewide  Independent  Living 
Councils  (SILCs)  with  respect  to 
planning,  developing,  conducting, 
administering,  and  evaluating  centers, 
including  consideration  of — 

(1)  The  objectives  of  the  project;  and 

(2)  How  the  objectives  further  training 
and  technical  assistance  with  respect  to 
planning,  developing,  conducting, 
administering,  and  evaluating  centers. 

(b)  Extent  of  need  for  the  project  (20 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  title  VII  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  including  consideration  of— 


(1)  The  needs  addressed  by  the 
project; 

(2)  How  the  applicant  identified  those 
needs; 

(3)  How  those  needs  will  be  met  by 
the  project;  and 

(4J  Tne  benefits  to  be  gained  by 
meeting  those  needs. 

(c)  Plan  of  operation  (15  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  piupose  of  the 
proQ'am; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  persoimel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Quality  of  key  personnel  [7 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  q\ialifications  of  the  key  persoimel 
the  applicant  plans  to  use  on  the 
project,  including — 

(i)  The  qualifications  of  the  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications  of  each  of  the 
other  management  and  decision-making 
persoimel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(l)(i)  and 
(ii)  of  this  section  will  commit  to  the 
project; 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  diat  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability;  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encomages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  uinder- 
represented,  including  members  of 
racial  or  ethnic  minority  groups, 
women,  persons  with  disabilities,  and 
elderly  individuals. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 
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(e)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(0  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successfiil  the 
project  is  in  meeting  its  goals  and 
objectives;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 

(4)  Cross-reference:  See  34  CFR 
75.590. 


(g)  Adequacy  of  resources  (3  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

(h)  Extent  of  prior  experience  (15 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  of 
experience  the  applicant  has  in  the 
operation  of  centers  and  with  providing 
training  and  technical  assistance  to 
centers,  including — 

(1)  Training  and  technical  assistance 
with  planning,  developing,  and 
administering  centers; 

(2)  The  scope  of  training  and 
technical  assistance  provided,  including 
methods  used  to  conduct  training  and 
technical  assistance  for  centers; 


(3)  Knowledge  of  techniques  and 
approaches  for  evaluating  centers;  and 

(4)  The  capacity  for  providing  training 
and  technical  assistance  as 
demonstrated  by  previous  experience  in 
these  areas. 

SUPPLEMENTARY  INFORMATJON:  The 
Secretary  has  determined  that  this  grant 
requires  substantial  Federal 
involvement  during  the  grant  award 
period.  Therefore,  the  award  will  be 
made  as  a  cooperative  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Pearson,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Room  3316,  Switzer  Building, 
Washington,  D.C.  20202-2741. 
Telephone:  (202)  205-8484  (voice)  and 
(202)  205-8243  (TDD). 

Program  Authority:  29  U.S.C.  721(b)(2). 


Application  Notice  for  Fiscal  Year  1999  Training  and  Technical  Assistance  for  the  Centers  for 

Independent  Living  Program  CFDA  No.  84.132B 


Program  title 

Deadline  for  transmittal  of 
applications 

Deadline  for  intergovern- 
mental review 

Estimated 

numt)er  of 

awards 

Available 
funds 

Estimated 

average 

size  of 

award 

Project 

penod 

(months) 

Centers  for  Independent 

March  15,  1999 

May  14, 1999 

1-fi 

$912,958 

$456,000 

36 

Living— Training  and 
Technical  Assistance. 

Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 


Program  Title:  Independent  Living 
Services  for  Older  Individuals  Who  Are 
Bhnd  (CFDA  Number:  84.177A) 

Purpose  of  Program:  This  program 
supports  projects  that — (a)  provide 
independent  living  (IL)  services  to  older 
individuals  who  are  blind;  (b)  conduct 
activities  that  will  improve  or  expand 
services  for  these  individuals;  and  (c) 
conduct  activities  to  help  improve 
public  imderstanding  of  the  problems  of 
these  individuals. 

Eligible  Applicants:  Any  designated 
State  Agency  (DSA)  that  does  not 
currently  have  a  project  funded  under 
this  program  and  is  authorized  to 
provide  rehabilitation  services  to 
individuals  who  are  blind  is  eligible  to 
apply  for  an  award  under  this  notice. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  to  evaluate 
applications  for  new  awards  under  the 
Independent  Living  Services  for  Older 
Individuals  Who  are  Blind  program: 

(a)  Extent  of  need  for  the  project  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  the  specific 
needs  of  the  program,  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 


(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  reviews  each 
application  to  determine — 

(i)  The  extent  that  the  need  for  IL 
services  for  older  individuals  who  are 
blind  is  justified,  in  terms  of 
complementing  or  expanding  existing  IL 
and  aging  programs  and  facilities;  and 

(ii)  The  potential  of  the  project  to 
support  the  overall  mission  of  the  IL 
program,  as  stated  in  section  701  of  the 
Act. 

(b)  Plan  of  operation  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  and  adequacy  of  the 
applicant's  plan  to  use  its  resources 
(including  funding,  faciUties, 


equipment,  and  supplies)  and  personnel 
to  achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability; 

(6)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  to 
services  for  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  under-represented, 
including  members  of  racial  or  ethnic 
minority  groups;  and 

(7)  The  extent  to  which  the  plan  of 
operation  and  management  includes 
involvement  by  older  individuals  who 
are  blind  in  planning  and  conducting 
program  activities. 

(c)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  management  and  decision-making 
persoimel  to  be  used  in  tiie  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(l)(i)  and  (ii) 
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of  this  section  will  commit  to  the 
project; 

(iv)  How  thq  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  williensure  that  its  personnel 
are  selected  fot  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  ofl  disability;  and 

(v)  The  exteiit  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  fpr  employment  from 
persons  who  a^  members  of  groups  that 
have  been  traditionally  under- 
represented,  including — 

(A)  Members  of  racial  or  ethnic 
minority  grout>s; 

(B)  Women;] 

(C)  Persons  with  disabilities;  and 

(D)  Elderly  individuals. 

(2)  To  deterjnine  personnel 
qualifications  junder  paragraphs  (c)(l)(i) 
and  (ii)  of  this]  section,  the  Secretary 
considers —     j 

(i)  Experience  and  training  in  fields 
related  to  the  $cope  of  the  project;  and 

(ii)  Any  othf  r  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(d)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  toldetermine  the  extent  to 
which —  j 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  applicant  demonstrates  the 
cost-effectiveness  of  project  services  in 
comparison  with  alternative  services 
and  programs  available  to  older 
individuals  w|io  are  blind. 

(e)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the|quality  of  the  evaluation 
plan  for  the  p  joject,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 


(1)  Accurately  evaluate  the  success 
and  cost-effectiveness  of  the  project; 

(2)  Are  objective  and  produce  data 
that  are  quantifiable;  and 

(3)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives. 

(4)  Cross-reference:  See  34  CFR 
75.590. 

(f)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
accessibility  of  facilities,  equipment, 
and  supplies. 

(g)  Service  comprehensiveness  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  outreach  activities 
promote  maximum  participation  of  the 
target  population  within  the  geographic 
area  served  by  the  project. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  DSA  addresses  the  unmet  IL 
needs  in  the  State  of  older  individuals 
with  varying  degrees  of  significant 
visual  impairment.  In  making  this 
determination,  the  Secretary  reviews  the 
extent  to  which  the  DSA  makes 
available  appropriate  services  listed  in 

§  367.3(b),  which  may  include  any  or  all 
of  the  following  services: 

(i)  Orientation  and  mobility  skills 
training  that  will  enable  older 
individuals  who  are  blind  to  travel 
independently,  safely,  and  confidently 
in  familiar  and  unfamiliar 
environments. 

(ii)  Skills  training  in  Braille, 
handwriting,  typewriting,  or  other 
means  of  communication. 

(iii)  Communication  aids,  such  as 
large  print,  cassette  tape  recorders,  and 
readers. 


(iv)  Training  to  perform  daily  living 
activities,  such  as  meal  preparation, 
identifying  coins  and  currency, 
selection  of  clothing,  telling  time,  and 
maintaining  a  household. 

(v)  Provision  of  low-vision  service 
and  aids,  such  as  magnifiers  to  perform 
reading  and  mobility  tasks. 

(vi)  Family  and  peer  counseling 
services  to  assist  older  individuals  who 
are  blind  adjust  emotionally  to  the  loss 
of  vision  as  well  as  to  assist  in  their 
integration  into  the  community  and  its 
resources. 

(h)  Likelihood  of  sustaining  the 
program  (10  points).  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  likelihood  that  the  service 
program  will  be  sustained  after  the 
completion  of  Federal  project  grant 
assistance; 

(2)  The  extent  to  which  the  applicant 
intends  to  continue  to  operate  the 
service  program  through  cooperative 
agreements  and  other  formal 
arrangements;  and 

(3)  The  extent  to  which  the  applicant 
will  identify  and,  to  the  extent  possible, 
use  comparable  services  and  benefits 
that  are  available  under  other  programs 
for  which  project  participants  may  be 
eligible. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlene  M.  Anderson,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  3328,  Switzer  Building, 
Washington,  DC  20202-2741. 
Telephone:  (202)  205-9954.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Program  Authority:  29  U.S.C.  796k. 


APPLICATION  ^JOTICE  FOR  FISCAL  YEAR  1999— INDEPENDENT  LIVING  SERVICES  FOR  OLDER  INDIVIDUALS  WHO  ARE  BLIND, 
I  CFDANO.  84.177A 


Program 

title 

Deadline  for  transmittal  of 
applications 

Deadline  for  intergovern- 
mental review 

Estimated 

number  of 

awards 

Available 
funds 

Estimated 

average 

size  of 

award 

Project 

period 

(months) 

Independent  Living  Serv- 
icas  for  Older  Individ- 
uals Who  Are  Blind. 

March  15,  1999  

May  14.  1999  

52 

$10,571,500 

$203,000 

60 

Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 


Program  Title:  Braille  Training 
Program  (CFDA  Number:  84.235E). 

Purpose  of  program:  To  pay  all  or  part 
of  the  cost  of  l|raining  in  the  use  of 
braille  for  perionnel  providing 
vocational  rehabilitation  services  or 
educational  services  to  youths  and 
adults  who  are  blind.  Grants  must  be 


used  for  the  establishment  or 
continuation  of  projects  that  may 
provide  (1)  development  of  braille 
training  materials;  (2)  in-service  or  pre- 
service  training  in  the  use  of  braille,  the 
importance  of  braille  hteracy,  and 
methods  of  teaching  braille  to  youths 


and  adults  who  are  blind;  and  (3) 
activities  to  promote  knowledge  and  use 
of  braille  and  nonvisual  access 
technology  for  blind  youths  and  adults 
through  a  program  of  training, 
demonstration,  and  evaluation 
conducted  with  leadership  of 
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experienced  blind  individuals, 
including  the  use  of  comprehensive, 
state-of-the-art  technology. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including 
institutions  of  higher  education,  are 
eligible  for  assistance  under  the  Braille 
Training  program. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  to  evaluate 
applications  for  new  awards  under  the 
Braille  Training  Program: 

(a)  Need  for  project  (5  points) 

(1)  The  Secretaiy  considers  the  need 
for  the  proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  magnitude  of  the  need  for 
the  services  to  be  provided  or  the 
activities  to  be  carried  out  by  the 
proposed  project. 

(b)  Significance  (10  points) 

(1)  The  Secretary  considers  the 
significance  of  the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  is  likely  to  jrield  findings  that 
may  be  utilized  by  other  appropriate 
agencies  and  organizations. 

(ii)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(iii)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings. 

(c)  Quality  of  the  project  design  (20 
points) 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quaUty  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  training  in  the 
field. 

(iv)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 


replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(v)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

(vi)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(vii)  The  extent  to  which  the  proposed 
project  encourages  consiuner 
involvement. 

(d)  Quality  of  project  services  (25 
points) 

(1)  The  Secretary  considers  the 
quahty  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quaUty  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services. 

(ii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

(iii)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
wrill  lead  to  improvements  in  the  skills 
necessary  to  gain  employment  or  build 
capacity  for  independent  living. 

(e)  Quality  of  project  personnel  (10 
points) 

(1)  The  Secretary  considers  the 
quaUty  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disabiUty. 

(3)  In  addition,  the  Secretary 
considers  the  foUowring  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 


(f)  Adequacy  of  resources  (10  points) 

(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(iv)  The  potential  for  the 
incorporation  of  project  purposes, 
activities,  or  benefits  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 

(g)  Quality  of  the  management  plan 
(10  points) 

(IJ  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(h)  Quality  of  the  project  evaluation 
(10  points) 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
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of  the  project  tnd  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possibli !. 

(v)  The  exte  it  to  which  the  methods 
of  evaluation  ^ill  provide  perfonnance 
feedback  and  ()ennit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 


/  PPLICATION  ^JOTICE  FOR  FISCAL  YEAR  1999  BRAILLE  TRAINING  PROGRAM,  CFDA  NO.  84.235E 


Program 


Braille  training  program 


(vi)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  on  testing  in  other  settings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Oswald,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3327,  Switzer  Building, 
Washington,  DC  20202-2575. 


Telephone  (202)  260-9870.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  Ume,  Monday  through 
Friday. 

Program  Authority:  29  U.S.C.  773(d). 


Deadline  for  transmittal  of 
applications 


March  1,  1999 


Deadline  for  intergoverrv 
mental  review 


April  30.  1999 


Estimated 

number  of 

awards 


Availatjie 
funds 


$200,000 


Estimated 

average 

size  of 

award 


$100,000 


Project 

penod 

(months) 


60 


Not*:  The  Def)artment  is  not  bound  by  any  estimates  in  this  notice. 


Program  Ti^e:  Parent  Information  and 
Training  Program  (CFDA  Number: 
84.235F). 

Purpose  of  program:  To  establish 
programs  to  provide  training  and 
information  ta  enable  individuals  with 
disabilities,  and  the  parents,  family 
members,  guafdians,  advocates,  or  other 
authorized  representatives  of  the 
individuals,  to  participate  more 
effectively  with  professionals  in  meeting 
the  vocational,  independent  living,  and 
rehabiUtation  (leeds  of  individuals  with 
disabiUties.  T^ese  grants  are  designed  to 
meet  the  unique  training  and 
information  needs  of  those  individuals 
who  live  in  the  area  to  be  served, 
particularly  tliose  who  are  members  of 
populations  that  have  been  imserved  or 
underserved. 

Eligible  Apf  licants:  Private  nonprofit 
organizations  hat  meet  the  requirement 
in  section  303(c)(4)(B)  of  the 
RehabiUtationi  Act  of  1973,  as  amended. 
The  statute  requires  that  to  receive  a 
grant  an  organ|ization — 

(a)  shall  Be  iovemed  by  a  board  of 
directors —      , 

(1)  that  incliides  professionals  in  the 
field  of  vocational  rehabilitation;  and 

(2)  on  whicfe  a  majority  of  the 
members  are  individuals  with 
disabilities  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals;  or 

(b)(1)  shall  Itave  a  membership  that 
represents  the  interests  of  individuals 
with  disabilities;  and 

(2)  shall  establish  a  special  governing 
committee  th^  includes  professionals  in 
the  field  of  vocational  rehabilitation  and 
on  which  a  majority  of  the  members  are 
individuals  with  disabiUties  or  the 
parents,  familv  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  to  evaluate 


applications  for  new  awards  under  the 
Parent  Information  and  Training 
Program: 

(a)  Need  for  project  (5  points) 

(1)  The  Secretary  considers  the  need 
for  the  proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  magnitude  of  the  need  for 
the  services  to  be  provided  or  the 
activities  to  be  carried  out  by  the 
proposed  project. 

(b)  Significance:  (10  points) 

(1)  The  Secretary  considers  the 
significance  of  the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  is  likely  to  yield  findings  that 
may  be  utilized  by  other  appropriate 
agencies  and  organizations. 

(ii)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(iii)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  theii  being  used  effectively 
in  a  variety  of  other  settings. 

(iv)  The  extent  to  which  the  results  of 
the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
others  to  use  the  information  or 
strategies. 

(c)  Quality  of  the  project  design  (20 
points) 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 


by  the  proposed  project  are  clearly 
specified  and  measiu^ble. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appronriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  training  in  the 
field. 

(iv)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(v)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

(vi)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(d)  Quality  of  project  services  (25 
points) 

(1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services. 
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(ii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

(iii)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the  skills 
necessary  to  gain  employment  or  build 
capacity  for  independent  living. 

(e)  Quality  of  project  personnel  (10 
points) 

(1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disabiHty. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii]  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(f)  Adequacy  of  resources  (10  points) 

(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 


(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(iv)  The  potential  for  the 
incorporation  of  project  purposes, 
activities,  or  benefits  into  the 
incorporation  of  project  purposes, 
activities,  or  benefits  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 

(g)  Quality  of  the  management  plan 
(10  points) 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensiuing  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(n)  Quality  of  the  project  evaluation 
(10  points) 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determinmg  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 


(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(v)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(vi)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Susan  I.  Oswald,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3327,  Switzer  Building, 
Washington,  DC  20202-2575. 
Telephone:  (202)  260-9870.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  29  U.S.C.  773(c). 


Application  Notice  for  Fiscal  Year  1999  Parent  Information  and  Training  Program,  CFDA  No.  84.235F 


Program  title 

Deadline  for  transmittal  of 
applications 

Deadline  for  intergovern- 
mental review 

Estimated 

number  of 

awards 

Available 
funds 

Estimated 

average 

size  of 

award 

Project 

period 

(months) 

Parent  Information  and 
Training  Program. 

March  1.  1999 

April  30,  1999  

7 

S695.000 

$99,285 

36 

Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 


Program  Title:  Parent  Information  and 
Training  Program — Technical 
Assistance  (CFDA  Number:  84.235G). 

Purpose  of  Program:  To  provide 
coordination  and  technical  assistance 
for  establishing,  developing,  and 
coordinating  the  Parent  Information  and 
Training  Projects. 

Eligible  Applicants:  State  agencies 
and  other  public  agencies  or  nonprofit 
private  organizations.  To  the  extent 
practicable,  these  organizations  shall  be 
the  training  and  information  centers 


established  pursuant  to  section  682(a)  of 
the  Individuals  with  Disabilities 
Education  Act. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  to  evaluate 
applications  for  new  grants  for  technical 
assistance  under  the  Parent  Information 
and  Training  Program: 

(a)  Need  for  project  (5  points). 

(1)  The  Secretary  considers  the  need 
for  the  proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 


considers  the  magnitude  of  the  need  for 
the  services  to  be  provided  or  the 
activities  to  be  carried  out  by  the 
proposed  project, 
(b)  Significance  (15  points) 

(1)  The  Secretary  considers  the 
significance  of  the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
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rehabilitation!  problems,  issues,  or 
effective  strattegies. 

(ii)  The  extimt  to  which  the  proposed 
project  is  like  ly  to  yield  findings  that 
may  be  utilia  id  by  other  appropriate 
agencies  and  organizations. 

(iii)  The  hlqely  utility  of  the  products 
(such  as  infoiination,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings. 

(iv)  The  extent  to  which  the  resuhs  of 
the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
others  to  use  i  he  information  or 
strategies. 

(c)  Quality  of  the  project  design  (20 
points) 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  deter  nining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  ext€  nt  to  which  the  goals, 
objectives,  ar(d  outcomes  to  be  achieved 
by  the  propo^d  project  are  clearly 
specified  andi  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  sucqessfully  address,  the  needs 
of  the  target  population  or  other 
identified  neilds. 

(iii)  The  ex|ent  to  which  the  design 
for  implemenjting  and  evaluating  the 
proposed  prefect  will  result  in 
information  tb  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(iv)  The  extent  to  which  me  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Fedbral  financial  assistance. 

(v)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

(vi)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(vii)  The  ejtent  to  which  the  proposed 
project  encou  rages  consumer 
involvement. 

(d)  Quality  of  project  services  (25 
points) 

(1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equ^l  access  and  treatment  for 
eligible  project  participants  who  are 


members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services. 

(ii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

(iii)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the  skills 
necessary  to  gain  employment  or  build 
capacity  for  independent  living. 

(iv)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
leveraging  of  non-project  resources. 

(e)  Quality  of  project  personnel  (5 
points] 

(1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  appUcations  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii)  Tne  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(f)  Adequacy  of  resources  (10  points) 

(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(iii)  The  potential  for  the 
incorporation  of  project  purposes, 
activities,  or  benefits  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 


(g)  Quality  of  the  management  plan 
(10  points) 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(h)  Quality  of  the  project  evaluation 
(10  points) 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  whidi  the  project 
operates. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(v)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(vi)  The  extent  to  which  the 
evaluation  vrill  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  I.  Oswald,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3327,  Switzer  Building, 
Washington.  DC  20202-2575. 
Telephone:  (202)  260-9870.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 
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Program  Authority:  29  U.S.C.  773(c)(6). 

Application  Notice  for  Fiscal  Year  1999  Parent  Information  and  Training  Program— Technical  Assistance, 

CFDA  No.  84.235G 


Program  title 

Deadline  for  transmittal  of 
applications 

Deadline  for  intergovem- 
n>ental  review 

Estimated 

numt)er  of 

awards 

Available 
funds 

Estimated 

average 

size  of 

award 

Project 

penod 

(monttis) 

Parent  Information  and 

March  1,  1999 

April  30.  1999  

1 

$105,000 

$105,000 

36 

Training  Program — Tech- 
nical Assistance. 

Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 


Intergovernmental  Review  of  Federal 
Programs:  These  programs  are  subject  to 
the  requirements  of  Executive  Order 
12372  (Intergovenunental  Review  of 
Federal  Programs)  and  the  regulations  in 
34  CFR  Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  3,  1998  (63  FR  59452). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regiond,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA  #  84.132B,  84.177A,  84.235E, 
84.235F,  or  84.2350,  U.S.  Department  of 
Education,  Room  7E200,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 


ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCATIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  84.132B,  84.177A, 
84.235E,  84.235F,  or  84.2350), 
Washington,  D.C.  20202-4725 

or 

(2)  Hand  dehver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.)  on  the  deadline  date 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  84.132B,  84.177A,  84.235E, 
84.235F,  or  84.2350),  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  SW.,  Washington,  D.C.  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 


Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  notice  is  divided 
into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
524)  and  instructions. 

PART  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 
Notice  to  All  Applicants 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  Regarding:  Lobbying; 
Debarment,  Suspension  and  Other 
ResponsibiUty  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013)  and  instructions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  Form  80-0014,  9/90) 
and  instructions. 

(Note:  ED  Form  80^-0014  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  ihe  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  imless  a  completed  application 
form  has  been  received. 
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For  Applications  Contact.  The  Grants 
aiid  Contracts  Service  Team  (GCST), 
U.S.  Department  of  Education,  400 
Maryland  Avinue,  SW.,  Room  3317, 
Switzer  Building.  Washington,  D.C. 
20202-2550.  Telephone:  (202)  205- 
8351.  Individtials  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  cm  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  The  preferred 
method  for  requesting  appUcations  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy!  of  the  appUcation  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 


the  standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document. 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 


512-1530  or,  toll  free  at  1-B88-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  dociunent  published  in  the  Federal 
Register. 

Dated:  December  16, 1998. 
Curtis  L.  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Behabilitative  Services. 

BILUMG  CODE  400fr-«1-P 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


L  iMtnutfoMtoApplkaBtiibovttheNamliTcb- 
fomatloB  Oat  Mut  be  Fiwldcd  If  Racarch  Ac- 
tMtkt  lavolviag  HoaMi  Sabjccta  are  Plaaacd 


If  you  maifced  item  11  oa  the  qiplicatioo  Tet"  lod 
designated  exenqitioos  in  11a ,  (an  rcMafth  acthrltki 
areezcflipt),  provide  suffideotinfonnatioo  in  the  ap- 
plication to  allow  a  detennination  thtt  tfie  deeignated 
exeflq>tioot  are  ^ipropriale.  Reaearcfa  involving  hu- 
man subjects  diat  ia  exenqit  from  the  r^ulationi  is  dia- 
cussed  undg  ILB.  "EiCBprtaM,"  bdow.  TheNsna- 
tive  must  be  succinct  FravidcdyslafsraHidoaiBaB 
«'Itea  11/Prateetloa  af  Hamaa  Sabjccts  Attacb- 
mear  aad  iasert  thb  atfacbaiemt  Imfdlatajy  fcl- 
lowfaig  the  ED  424  face  page. 

If  you  mariced  'Yes"  to  item  1 1  on  die  bee  page,  sod 
designated  no  exemptioos  from  the  regulatioos  (soaw 
•r  all  afttw  reacarcb  acUvltks  are  MMCica^pt),  ad- 
dress the  following  six  points  ftir  each  nonexempt  ac- 
tivity. In  addition,  if  researdi  involving  human  sub- 
jects will  take  place  at  coHaborating  site(s)  or  odier 
perfonnance  site(sX  provide  this  infixmation  before  dia- 
cussing  tbe  six  p<Mnts.  Although  no  specific  page  limi- 
tation qiplies  to  this  section  of  the  application,  be  suc- 
cinct Provide  tfie  six-point  nanalive  sod  discussion 
of  odier  perfoimance  sites  in  an  '*hem  ll/Fratocttoa 
af  Haaaa  SabJectsAtfacbtff  aad  taMcrtthls  at- 
tackBMOt  ImmediatHy  foBawfaig  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  die  proposed  in- 
volvement ofhuman  subjects.  Describe  tiiediaiaeter- 
istics  of  die  subject  population,  inchwiing  dwir  antici- 
pated numbei;  age  ran^  aod  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  sny  subpopu- 
latioo.  Explain  dte  rationale  for  tfte  involvement  of 
special  classes  of  subjects,  such  as  chikfaen,  children 
with  disabilities,  adults  with  disabilities,  peraons  wi& 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutiooalized  individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  tfie  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  ^>ecimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whedier  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recnutment  of  subjects  and 
Hie  consent  procedures  to  be  followed.  Include  die  cir- 


cumstsoces  under  which  consent  will  be  sought  and  ob- 
tained, who  will  sedc  it,  the  nature  of  the  infonnatioa  to  be 
provided  to  prospective  subjects,  aod  the  method  of  docu- 
menting consent  State  if  te  Institutional  Review  Board 
(IRB)  hu  authorized  a  modifkatioo  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  riaks  (physical,  psychological,  so- 
cial, legal,  or  o^er)  and  assess  their  likelihood  snd  seri- 
ousness. Where  sppropriate,  describe  altenadve  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
aod  aaaess  their  likely  effiectiveneaL  Where  appropriate, 
discuss  provisioos  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  die  event  of  adverK  efiiocts  to  die 
subjects.  Also,  where  qipropriate,  describe  die  provisioos 
for  monitoring  die  data  collected  to  ensure  die  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticqiated  benefits  to  subjects  aod  in  relation 
to  the  importance  of  the  knowledge  that  may  reasooably 
be  expected  to  result 


II.  laformatlea  an  Research  Activities 
iBvalviag  Hamaa  Sahjacts 


J 


A  research  activity  involves  human  subjects  if  die  activity 
is  research,  as  defined  in  die  DqMrtment's  regnlatioDS,  and 
the  research  activity  will  involve  uae  of  human  sutijects, 
as  defined  in  die  r^ulations. 

—Is  It  a  research  actMty? 

The  ED  Regulatioos  for  die  Protection  of  Humso  Subjects, 
Tide  34,  Code  of  FedenJ  Regulations,  Part  97,  define  re- 
search as  ''a  systematic  investigatioo,  inchidiiv  research 
development,  testing  sod  evaluation,  designed  to  develop 
or  contribute  to  geoeralizable  knowledge."  If  an  activity 
fallows  a  deUberatt  plan  whose  purpose  is  to  develop  or 
contribute  to  generalixoNe  knowledge,  such  as  an  explor- 
atory study  or  die  collection  of  data  to  test  a  hypodiesis.  it 
is  research.  Activities  which  meet  diis  definition  consti- 
tute research  wbedier  or  not  they  sre  conducted  or  wp- 
ported  under  a  program  which  is  considered  research  for 
odier  puipoaes.  For  example,  some  demonstration  snd 
service  programs  may  include  research  activities. 
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— bttakaBUMibJect? 


The  reguUtioas  define  human  subject  ts  "a  living  indi- 
vidual about  whom  an  invesdgator  (whether  professional 
or  student)  conducting  research  obtains  (1)  daU  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable pfXYtte  infonnation."  (1)  //at  activity  involves 
obtaining  t^rmation  about  a  living  person  by  manipu- 
lating th^t  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  indtvithud,  as  oc- 
curs with  surveys  and  interviews,  the  definition  cf  human 
subject  is  met  (2)  If  an  activity  involves  obtaining  pri- 
vate  information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  die  information),  the  defi- 
nition ofhuman  subject  is  met.  ^vate  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  wlich  an  individual  can  reasonably  expect  that  no 
observatJDn  or  recording  is  taking  place,  and  information 
which  hai  been  provided  for  specific  puipoaes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not )»  made  public  (for  example,  a  school  hedth 
record).] 


B.  ExeBiptioBS. 

Research  activities  in  which  the  only  involvement  ofhu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categoriea  of  exemptkuu  are  not  covered  by  the  regula- 
tions:     I 

(1)  Research  conducted  in  established  or  commonly  ac- 
cqMed  etkicational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  r^ular  and  apodtl  edu- 
cation initnictional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, cvricula,  or  classroom  management  methods. 

(2)  Reseirch  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  reocvded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosurt  of  the  human  subjects'  reqxjnses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  tr  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
smbieets  $re  ekitdren,  this  exeimptiom  t^Uea  only  to  re- 
MmrdtinmlvimgedmemtioiudtestserobMervatioMsofpiib- 


lie  behavior  wkem  the  iitvestigaior(s)  do  mot  partic^mte  In 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  bdiavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  q>pointed  public  officials  or  candidates 
for  public  office;  or  federal  8tatute(8)  require(8)  without  ex- 
cq>tion  that  the  confidentiality  of  the  pers(nially  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic q>ecimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifien  linked  to  the  subjects. 

(5)  Research  and  denoonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  whidi  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  dianges  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  p^rnxnt  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Dnig  Administration  or  approved  by  die  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Depaitment  of  Agriculture. 

Copies  efUte  Department  o/Education  k  RegttloAmsfor 
the  Protection  of  Uutman  Subjects,  34  CFR  Part  97  and 

M^wmw^w  M^^^^  w909^fwWm  ^^vSVP^Pv  ffWVv  ^^W*  w9w^f  ^r     ^^W^^^^^^^^'  'Br  ••••^^^•^^^  9^99^^ 

jects  In  researdt  are  mvaiiable  from  Ae  Grants  Policy  and 
OversightStaff(GPOS)  Office  of  the  Chi^FUmmdaiamd 
Chief  Informatiom  Officer,  US.  Deparmam  of  Educa- 
tion, Washington,  D.C,  teUpkone:  (292)  708-9263,  and 
on  the  US.  Depertmeat  ofEdueatiom  's  Protection  of  Hu- 
man Subjects  tit  Research  Web  Site  at  http://otfo.ed.goW 
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Public  r0portino  burden  for  this  collection  of  Inf omwtion  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  1 7.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existirni  data  sources,  gathering  and  maintaining  the  data  needed,  Mnd  completirH)  and  reviewir^  the 
collection  of  information.  SerxJ  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Depertment  of 
Education.  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  arvj  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Ganaral  inatnictioni 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grerrt 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.  Pay  attention 
to  applicable  program  specific  irtstructioru,  if 
attached. 

SfWTtinn  A  -  Rurign*  ff^""'*^^" 

U.S.  Danartmant  of  gduetion  Fund« 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aMe):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Unee  1-11,  column  (f):  Show  the  multi-yeer 
total  for  each  budget  category.  If  funding  is 
requested  for  only  one  project  year,  leave  this 
cokimn  blenk. 

Line  12,  eolumne  (aMel:  Show  the  total 
budget  request  for  each  project  year  for  which 
fundirH)  is  requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  prpject  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Sflctipn  B  -  ftirtgnt  SummufY 

Non-Padaral  Rinda 

If  you  are  required  to  provkJe  or  vokirrteer  to 
provkle  matching  funds  or  other  non-Federal 
resources  to  the  project  these  shouM  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Sections. 


Unee  1-11,  eolumne  (eHe):  For  eech  project 
year  for  which  matching  funds  or  other 
contributiorw  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):  Show  the  multi-year 
total  for  each  budget  category.  If  norvFederal 
contributions  are  provkled  for  only  one  year, 
leave  this  column  blank. 

Una  12.  cdunms  {•)-{•):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Una  12,  column  <f):  Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.   If  norvFederal  corrtributions  are 
provkled  for  only  one  year,  leave  this  space 
blank. 

<Saetion  C  -  nthar  Burioat  Information 

Pay  attantion  to  aoolicahia  nrooram  macifie 

inatrijctiom.  if  attachad. 

1 .  Provkle  an  itemized  budget  breekdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  end  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rete  is  applied,  and  the  total  irvlirect 
expense. 

3.  If  applicable  to  this  program,  provkie  the 
rate  and  base  on  which  frirxie  benefits  are 
calculated. 

4.  Provkle  other  explanations  or  comments 
you  deem  necessary. 
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Part  ni — Application  Narrative 

Prepare  thelProgram  Narrative  in 
accordance  with  the  following 
instructions.  Before  preparing  the 
Program  Narrf  tive,  applicants  should 
carefully  review  the  selection  criteria 
contained  in  tihis  appUcation  package. 

In  addition]  applicants  should  read 
the  applicable  parts  of  the  Education 
Department  General  Administrative 
RegulaUons  (^DGAR).  34  CFR.  These 
regulations  set  forth  all  general  rules 
affecting  application  submittal,  review, 
grant  award,  and  post-award 
administratioii  for  Department  of 
Education  gra^t  programs. 

Since  applications  must  be  duplicated 
for  distribution  to  reviewers,  printed 
material  shou)d  be  legible,  appear  only 
on  one  side  ol  each  page,  and  be  double 
spaced.  To  ensure  that  printed  material 
is  legible,  the  Use  of  a  high  quality 
printer,  with  lont  size  of  10  or  12  or 
larger  typefacf ,  in  the  preparation  of 
your  applicatibn  is  strongly  urged.  Use 
standard  8V2  x  11  inch  paper,  white  in 
color,  and  fre0  from  tabs.  Also,  use 
spring  chps  or  rubber  bands  to  hold  the 
application  together.  Do  not  use  binders, 
folders,  and  staples  as  they  must  be 
removed  before  duplicating 
applications. 

It  is  recommended  the  Program 
Narrative  be  limited  to  35  pages,  double 
spaced,  and  r$imber  pages 
consecutively!  The  narrative  should  be 
written  conci^ly.  Only  the  required 
information  should  be  submitted.  If 
appendices  or  other  supplemental 
materials  are  Included,  they  must  be 
kept  to  a  minimum  and  must 
substantiate  What  is  proposed  in  the 
narrative,  e.g.  j  the  results  of  a  needs 
survey  or  lettars  of  commitment  from 
organizations  that  will  have  significant 
involvement  with  the  project.  All  vitae 
should  be  limited  to  one  page  in  length 
showing  the  source  and  date  of  earned 
degrees,  expeitience  relevant  to  working 
with  individuals  who  are  disabled  and 
the  person's  direct  relationship  to  the 
project,  e.g.,  hpw  the  person  will 
function  in  th0  project. 

The  Prograrii  Narrative  should  begin 
with  an  overview  statement  (one  page 
abstract)  that  Summarizes  the  piupose/ 
intent  of  project,  the  goals  and 
objectives,  th^  target  population,  the 
impact  of  projpct.  and  the  expected 
outcomes  or  bienefits.  This  abstract  only 
may  be  single  jspaced. 

The  PrograiC  Narrative  must  respond 
to  the  selectiofi  criteria  in  the  same 
order  as  they  Appear  in  this  application 
kit.  ' 

Note:  Funded]  projects  will  be  required  to 
report  evaluatiaii  findings  in  the  annual 
progress  report  (as  part  of  the  continuation 


application)  and  in  the  final  ref>ort  at  the 
conclusion  of  the  project. 

The  Rehabilitation  Act  of  1973,  As 
Amended: 

1.  Delete  the  authority  to  fund 
construction  costs  as  part  of  a  services 
project  imder  the  Special  Projects  and 
Demonstrations  program  in  section 
311(a)(1); 

2.  Require  that  each  applicant  for  a 
new  project  demonstrate  in  its 
application  how  it  will  address  the 
needs  of  individuals  with  disabilities 
from  minority  backgroimds  (section  21 
of  the  Act).  Before  your  application  can 
be  reviewed,  it  must  include  this 
description.  Applications  for  which  this 
information  is  not  received  will  not  be 
reviewed. 

3.  Require  that  each  grantee  (funded 
appUcant)  that  provides  services  to 
individuals  with  disabilities  must 
advise  those  individuals,  or  as 
appropriate,  the  ptu-ents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  those 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  imder 
such  program  (section  20  of  the  Act).  A 
list  of  State  CAPs  may  be  obtained  by 
leaving  your  name  and  address  on  the 
voice  mail  system  at  (202)  205-9406. 

If  Applicable,  Provide  the  Following 
Information: 

(a)  If  a  rehabilitation  project  is  in  its 
final  year  of  support  and  refunding  for 
a  new  project  is  being  requested, 
provide  a  progress  report  that  includes 
a  discussion  of  all  accomplishments  to 
date  in  achieving  project  objectives  and 
a  schedule  of  accomplishments  or 
milestones  anticipated  with  the  new 
funding  request. 

(b)  A  Usting  showing  the  Federal 
Domestic  Assistance  Catalog  number, 
status  and  amount  of  each  project  where 
there  is  related  previous,  pending  or 
anticipated  assistance. 

ESTIMATED  PUBUC  REPORTING 
BURDEN:  According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  luiless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1820-0018.  Expiration 
date:  8/31/2001.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  80-120  hours  per 
response,.including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 


estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Special  Education  and 
RehabiUtative  Services.  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  room  3314  Switzer  Building, 
Washington  D.C.  20202-2575. 

(OMB  Ckjntrol  No.  1801-0004  (Exp.  8/31/ 
2001] 

Notice  to  All  Applicants 

The  purpose  of  this  enclosure  is  to 
inform  you  about  a  new  provision  in  the 
Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  new  grant 
awards  under  E)epartment  programs. 
This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  grant  awards  under 
this  program.  ALL  APPLICANTS  FOR 
NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR 
APPLICATIONS  TO  ADDRESS  THIS 
NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula 
grant  program,  a  State  needs  to  provide 
this  description  only  for  projects  or 
activities  that  it  carries  out  with  funds 
reserved  for  State-level  uses.  In 
addition,  local  school  districts  or  other 
eligible  applicants  that  apply  to  the 
State  for  funding  need  to  provide  this 
description  in  their  applications  to  the 
State  for  funding.  The  State  would  be 
responsible  for  ensuring  that  the  school 
district  or  other  local  entity  has 
submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  appHcation  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
Federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  provision  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highUghts  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation: 
gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local 
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circumstances,  you  should  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the 
Federally-funded  project  or  activity.  The 
description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers 
need  not  be  lengthy;  you  may  provide 
a  clear  and  succinct  description  of  how 
you  plan  to  address  those  barriers  that 
are  applicable  to  your  circiunstances.  In 
addition,  the  information  may  be 
provided  in  a  single  narrative,  or,  if 
appropriate,  may  be  discussed  in 
connection  with  related  topics  in  the 
application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 


Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  Section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  Uteracy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  avfiilable  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 


how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement  for  GEPA 
Requirements 

The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response^ 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

BILUNQ  CODE  400(M)1-P 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


CdtanoflhoK 
Funher,  otittn  Fcdcni 


Am  the  duly  attthotned  reprcMntative  of  the  appiicaiit  I  oertify  that  the  appiicant 


Pubic  icpotiag  bufdea  fix  this  cottection  of  nfbmatiaa  it  eatimated  to  average  IS  minules  per  reaponae,  including  time  for  reviewing  instnictiaiia, 
■earching  noaling  data  wuroea,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send 
eomnenti  regarding  the  burden  estimate  or  any  other  aapect  of  this  collection  of  informatioo,  including  suggestions  for  reducing  this  burden,  to  the 
Office  of  Maaagement  and  Budget,  Paperwork  Reduction  Protect  (034»<X)40XWashii«ton.  DC  20S03 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFHCE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


may  not  be  applicable  to  your  project  or  program.  If  you  have  questioiu,  please  contact  the  awarding  agency, 
may  require  applicants  to  certify  to  additional  aaauranoea.  If  such  is  the  caae,  you  wiD  be  notified. 


Treatment  Act  <^  1972  (PX.  92-25SX  as  amended,  relating  to 
nondiacrimination  on  the  basis  of  drug  abuac,  (f)  the 
Comprehensive  Alcohol  Abuae  and  Akohoiiam  Preventioii, 
Treatment  and  Rehabilitation  Act  of  1970  (Pi..  91-616X  aa 
amended,  relating  to  nondiacriminatioa  on  the  basis  of  akiohol 
abuae  or  alooholMm;  (g)  }{  S23  and  527  of  the  Public  HeaHh 
Service  Act  of  1912  (42  U.S.C.  M  290  dd-3  and  290  ee  3X  aa 
amended,  relating  to  confidentiality  of  alcohol  and  drag  abuae 
patient  records;  (h)  Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  {3601  etseq.X  as  amended,  relating  to  nondiacrimination 
in  the  sale,  rental  or  financing  of  houaing;  (I)  any  other 
nandaerimination  provisions  in  the  specific  statule(s)  under  which 
application  for  Federal  aaaistanoe  is  being  made;  and  (j)  die 
requaanenls  of  sny  other  aondncrinunation  statute(s)  which  toKy 
apply  to  the  application. 

Win  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  n  and  m  of  the  uniform  Relocation  Aaiatance  and  Real 
Property  Acquisition  Policiea  Act  o[  1970  (PL.  91-646)  which 
provide  for  fiiir  and  equitabie  treatment  of  persons  displaced  or 
whoae  property  ia  acquired  as  a  reaub  of  Federal  or  federally 
aaaaled  pngnana  Theae  requirements  apply  to  aO  interests  in  real 
property  acquired  bt  project  purpoaes  regaidkas  of  Federal 
participation  in  purchaaea. 

Win  comply,  aa  appbcabfe.  with  the  proviaiona  of  the  Hatch  Act 
(5  U&C.  M1S01-1S08  and  7324-7328)  which  limit  the  politieal 
aelivilieaaf  employees  whoae  principal  employment  activitiea  are 
funded  in  whole  or  in  part  witfi  Federal  fimds. 


1.  Haa  the  legal  authority  to  apply  fiw  Federal  assistance,  and  the 
institiainaal,  managerial  and  financial  capability  fmcluding  funds 
suCBcienl  to  pay  the  non-Federal  share  of  project  cost)  to  ensure 
proper  plamiMg.  management,  and  completion  of  the  project 
deacribea  m  thia  application. 

2.  Will  give  die  awarding  ^ency.  the  Comptroller  General  of  the 
United  Statea,  and  if  appropriate,  the  State,  through  any 
authorizad  repreaeotative,  acceaa  to  and  the  hght  to  examine  all 
reoorda,  books,  papen,  or  documents  related  to  the  award;  and 
will  establish  a  proper  aoeounting  system  in  sooordance  with 
generally  accepted  accounting  stendards  or  sgency  directives. 

3.  Win  establish  safisguarda  to  prohibit  employeee  fiom  uaing  their 
pcsiliana  fiv  a  purpoae  that  coaatitutes  or  presents  the  appearance 
of  permal  or  organizational  conflict  of  interest,  or  personal  gain. 

4.  WiU  initiate  and  oompfcte  the  work  within  die  applicable  time 
fiame  afkr  receipt  of  approval  of  the  awarding  ^ency. 

5.  Win  eonyy  with  die  hteigovuiaimital  Personnel  Act  of  1970 
(42  use.  {{47284763)  relating  to  preacribed  stendarda  for 
metit  syilems  for  prognmw  funded  under  one  of  die  19  statutes 
or  rqgulatfons  specified  in  Appendix  A  of  OPltfs  Standards  for  a 

I  ofPeiaoaael  AdministeBlion  (S  C  JJL  900,  Subpart 


Merit  SyalBm( 


Wl  comply  wid)  al  Federal  iMulea  relating  to  nondiacrimination. 
Theae  inahak  but  are  not  limited  to:  (a)  Tide  VI  of  die  Civil 
Righk  Act  of  1964  (PX.  88-3S2)  which  prohibits  discrimination 
on  the  b^aia  of  race,  ooior  or  national  origin;  (b)  Tide  DC  of  die 
Educalio*  Amendments  of  1972.  as  amended  (20  U.S.C. 
M1681-1683.snd  1683-1686)^  whkh  prohibits  discrimination  on 
die  bssis  (fast;  O  Section  S04  of  die  Refaabilitstion  Act  of  1973. 
ssamendad  (29  U.S.C.  {794X  which  prohibito  diacriminatioa  on 
die  basis  (tf'handnspi;  (^  dte  Age  Diaerimination  Act  of  197S,  M 
amended  (42  U.S.C.  {{  6101-6107),  which  prohibito 
dbcrimmrtian  on  die  basis  of  age;  (e)  dw  Drag  Abuse  Office  and 


EdHlDa 


Uaabk 


Atrthariaed  for  Local  RaprwhKtioa 
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9.  Wl  comply,  ■iiiif*wMt,wi>h<lieprovMioM  of  the  Di»vii-B«ooii 
Act  (40  U.S.C.  M276ft  to  276*-7X  the  Copdand  Act  (40  U.S.C. 
S276C  and  1 8  U.S.C.  M874)  and  the  Contract  Wofk  Houn  and 
Safety  Standarda  Act  (40  U.S.C.  ({  327-333),  regarding  labor 
atandarda  Car  federally  aawited  conatnictioii  aubagwementa. 

10.  Will  comply,  if  applteabie,  with  flood  iaauranoe  purchaae 
requifemcnta  of  Section  102(a)  of  the  Flood  Diirtcr  Protection 
Act  o(  1973  (PL.  93-234)  which  requirea  recipienti  in  a  ^leetal 
flood  hazard  area  to  partictpate  in  the  program  and  to  puichaae 
flood  iniuranoe  if  the  total  ooat  of  inaunMe  oonatnwtian  and 
acquiaition  ia  S10,000  or  more. 

11.  Will  comply  with  environmental  itandarda  which  may  be 
preaeribed  punuant  to  the  fiallowing:  (a)  institution  of 
environmental  quality  oontrol  meaaurea  under  the  National 
Environmental  Policy  Act  of  1969  (PJ«  91-190)  and  Exeoutiva 
Onkr^)  11514;  (b)  notificatioa  of  violating  fiMtlitiea  punuant 
to  EO 1 1738;  O  protection  of  wetianda  purauant  to  EO  1 1990; 
(d)  evaluation  of  flood  htank  in  floodplaina  in  accordance  with 
EOl  1988;  (e)iawnnBeflfprqjectcioiiaii>tncy  with  the  approved 
State  management  program  developed  under  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C.  M14S1  et  aeqX  (0 
oonfcnnily  ofFederal  adians  to  State  (Clear  Air)  Implementation 
Plana  under  Section  1760  of  the  Oear  Ak  AtH  o£  19SS.  aa 
amended  (42  U.S.C.  M7401  et  aeq.X  (g)  protection  of 
underground  aouroeaof  drinking  water  under  the  Safe  Drinking 
Waler  Act  of  1974,  aa  amended,  (Pi.  93-S23);  and  (h)  protection 
of  endangered  qmiea  under  the  Endangered  Speciea  Act  of  1 973, 
aa  amended,  (PX.  93-205). 


Will  comply  with  the  WiM  and  Scenic  Riven  Act  of  1968  (16 
U.S.C.  {{1721  et  acq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  aoenie  riven 


12 


13.  WiD  aasist  the  awarding  agency  in  assuring  oompbanoe  with 
Section  106  of  flie  National  Historic  Preservation  Act  ofl966.  as 
amended  (16  U.S.C.  {470X  EO  11S93  (identificatian  and 
protection  of  historic  properliesX  and  the  Archaeological  and 
I&tericPreaervationActof  1974(16U.S.C.  {{469a-l  et  seq). 

14.  WiD  comply  with  PX.  93-348  regarding  the  protection  of  human 
wbiecti  involved  in  reacarch,  development,  and  related  activities 
supported  by  this  sward  of  assistance. 

15.  Will  oompiy  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(PL.  89^544,  aa  amended,  7  U.S.C.  {{2131  et  aeq.)  pertaining  to 
the  care,  handhng.  and  treatment  of  warm  blooded  animals  held 
tor  research,  teaching,  or  other  activities  supported  by  this  award 

16.  Wl  comply  wifc  the  Lend^aaed  Paint  Poiaoning  Prevention  Act 
(42  U.S.C.  {{4801  et  seq.)  which  prohibits  the  use  of  lc«l-  bMed 
paint  in  construction  or  rehabditation  of  residence  structures. 


17. 


Wil  cause  to  be  per£onned  the  required  financial  and  oompbanoe 
audita  in  aooordanoe  with  the  Single  Audit  Act  Amertdmenti  of 
1996  and  OMB  Circular  No.  A-133.  "Audits  of  States,  Local 
Oovenunenta.  artd  Non-Pro6t  Oganizationa.'* 


18.  WiU  oompiy  with  aO  applicable  requirementa  of  all  other  Federal 
laws,  executive  orders,  regulations  and  policies  governing  this 
program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYWO  OFFICIAL 

TTTLE 

APPLICANT  ORGANIZATION 

DATESUBMnTED 
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CERnnCATIONS  REQARMNO  LOBBYMO;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBHJTY  MATTERS;  AND  DRUO^^REE  WORKPLACE  REQUIREMENTS 

Appicanta  •^ouid  rtfcr  to  ttM  nguMom  dtod  bdow  to  dotonnin*  th«  c«f1i(ic«lion  to  which  1h«y  v  raquirsd  to  attatt  Appicanti  ahouM 
alao  review  tha  inatnjctiona  fbf  carWcabon  indudad  in  tha  ragutaliona  bafora  compMing  this  fonn.  Signature  of  ttw  fonn  providaa  lot 
comptanoa  vvilh  carMcatton  raquiramanti  undar  34  CFR  Pwt  82.  'Naw  Raatiicttona  on  Lobbying,'  and  34  CFR  Part  85,  'Govammant- 
wUa  Dabinnant  and  Suapanaion  (Nonprocuramant)  and  Govammant-wida  Raquiramanta  fof  Orug-f  raa  Wor1(piaca  (Granta).'  Tha 
carttfcabona  ahal  ba  Iraatad  aa  a  matanai  rapraaantation  of  tact  upon  wtiich  raianca  vmI  ba  placad  wt>an  tha  Dapartmant  of  Education 
datannina*  to  award  tha  covarad  tranaacHon,  grant,  or  cooparaUva  agraamant 


1.  LOBBYING 

Aa  raquirad  by  Sadion  1352,  TWa  31  oTtha  U.S.  Coda,  and 
impla<nan|ad  at  34  CFR  Part  82,  for  paraona  antaring  into  a 
grant  or  c#oparaliva  agraamant  ovar  S100,000,  aa  dalinad  at  34 
CFR  Part  B2,  SactkNW  82105  w)d  82.110,  tha  appicwit  carliAaa 
that 


iFadaraii 


(a)  NoFadaraiapproprtatadftindBhawabaanpaidorwilba 
paid,  by  of  on  bahatf  of  tha  undaraignad,  to  any  paiaon  for 
influandn^  or  attampling  to  influanca  an  officar  or  amployaa  of 
any  agarxy,  a  Mambar  of  Cor>graaa,  an  offlear  or  antptoyaa  of 
Congraaa.  or  an  amptoyaa  of  a  Mambar  of  Congraaa  In 
connactioa  vMlh  tha  making  of  any  Fadanl  grant,  tha  antaring 
into  of  any  cooparalfcw  agraamant,  and  tha  aRtanaton, 
conlinualion,  ranawal,  amaridmant,  or  modMcalion  of  any 
Fadaral  giM  or  cooparaliva  agraamant 

(b)  If  any  lUnda  othar  than  Fadaral  appropfiatod  fitftda  hava 
baan  paid  or  vMl  ba  paid  to  any  paiaon  for  Mluandng  or 
attarnpttnfl  to  Mhiarica  an  ofHcar  or  amployaa  of  any  agancy,  a 
Mambar  of  Congraaa,  an  offlear  or  antptoyaa  of  Congraaa,  or  an 
amployaa  of  a  Mambar  of  Congraaa  in  connection  vMlh  thia 
Fadaral  gwit  or  cooparal>^  agreement,  the  ui>dafaigned  ahal 
compMa  and  aubmi  Standard  Form  •  LLL,  'Oiadoaure  Form  to 
Report  Lobbying,*  in  accordance  wMh  its  Inatructiona: 

(c)  The  underaigned  ahal  require  that  the  langu^je  of  ihia 
certMcalioii  be  iTKluded  in  the  award  documanti  for  al 
aubawardi  at  al  tiara  Ondudktg  aubgranta,  eontrada  under 
granta  and  cooparalhw  agreamenti,  and  aubcmitjaiit*)  and  ttwt 
al  aubf  acijienta  ahal  certny  and  dtodoae  ucoordnf^. 


iibreciaienia 


2.  DEBARMENT.  SUSPENSION,  AND  OTHER 
RESPONSIBSJTY  MATTERS 

Aa  requirad  by  Execute  Order  12549,  Debarment  and 
Suapenanf),  and  implamentod  at  34  CFR  Part  85,  for 
DfoaDecll¥<  uatliciDanti  In  mliiiaiw  Louaied  tiniaaLlitJiia  aa 
deHned  at  84  CFR  Part  85,  Sediona  85.105  and  85.110- 

A  The  apfilcant  certMea  that  It  and  Ma  prindpaia: 

(a)  Are  nol  preeenty  debarred,  auapended,  propoeed  for 
deberment  declared  inelgible,  or  volunlarty  atdudad  from 
covered  tranaadiona  by  any  Federal  dapaitnent  or  agency; 

(b)Hawenpt<M>hin  a  thra»  year  period  pfacadngtWaapplcation 
been  com4elad  of  or  had  a  cM  Judgement  rendered  againat 
them  fbr  etmmiaalon  of  fraud  or  a  criminal  offonae  in  connection 
VMlh  obtaining,  aOampling  to  obtain,  or  performing  a  pubic 
(Fedarri,  StMa,  or  locaO  tranaadlon  or  contrad  under  a  pubic 
franaadion;  vioMion  of  Federal  or  State  antilniat  atalutaa  or 
oommiaaiah  of  embezzlement,  theft,  forgery,  bnbeiy,  faWRcation 
or  daatrudon  of  rocorda,  maidng  faiae  atatamenti,  or  receiving 
atolen  property; 


(c  )Are  not  preaentiy  indkted  (or  or  olheivMae  cfiminaly  or  cMly 
charged  by  a  governmental  entity  (Federal,  State,  or  locaO  vMth 
commiaaion  of  any  of  ttte  ofTenaea  enumerated  in  paragraph 
(IXb)  of  thia  cartilication;  «)d 

(d)  Have  not  wMiin  a  three-year  period  precedb)g  thia  appicadon 
had  one  or  more  pubic  tranaadlon  (Federal,  State,  or  locaO 
terminated  (or  cauae  or  deteuit;  and 

B.  Wheretheappicantiaunabtetocertiiytoanyofthe 
atalemente  in  thia  cerUBcalion,  he  or  aha  ahal  attach  an 
explanation  to  thia  appication. 


3.  DRUO-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  MOMDUALS) 

Aa  required  by  the  Drug-Free  Wortcpiace  Ad  of  1 988,  and 
Imptemented  at  34  CFR  Part  85,  Subpart  F,  for  grantaea,  ai 
delned  at  34  CFR  Part  85,  SecHone  85.605  and  85.610  • 


A  The  appicantcertifiee  that  It  w4i  or  vt«  continue  to  provide  a 
drug-free  vM>rt(place  by. 

(a)  Pubiahing  a  atatomant  nolNying  employaea  that  the  uniawAjl 
manufacture,  dMribution,  dMpanaing,  poeaeeaion,  or  uae  of  a 
controled  aubatance  ia  prohibited  in  the  grantae'a  woritplece  and 
■pecMying  tl)e  edionetttatwA  be  talcen  againat  employeea  for 
violalton  of  auch  prohUlion: 

(b)  Eatabiahing  an  ort-going  drug-f^ee  •MareiMea  program  to 
inform  amolovaaa  abou^ 

(1)  The  dangera  of  drug  abuaa  in  ttw  wmtqBlaoa; 

(2)  The  grantae'a  poicy  of  maMiMng  a  dn)(Htae  wortcplace; 

(3)  Any  avaiable  drug  counaaing,  rahabMalion,  and  employee 
I  programa;  and 


(4)  The  pertaMaa  that  may  be  Impoaad  upon  employeea  for  dnig 
abuaa  viotebone  occurring  in  the  vwMlcplace; 

(c)  Maidng  It  a  requirement  that  each  employee  to  be  engaged  In 
ttM  performance  of  ttte  grant  be  given  a  copy  of  the  atatement 
required  by  paragraph  (a); 

(d)  NotNying  the  employee  in  the  atatamant  required  by 
paragraph  (a)  that,  aa  a  condtton  of  employment  under  the 
grant,  the  employee  wik 

(1)  Abide  by  the  tamw  of  the  atatament;  and 

(2)  Notify  the  employer  in  writing  of  hia  or  her  conviction  (6r  ■ 
viotebon  of  a  criminal  drug  ataluto  occurring  in  the  wortcplace  no 
later  than  IWa  calendar  da^  altar  auch  conMdion; 
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(•)  Nodiying  lh«  aemcy,  in  wfllino.  wNNn  10  catandv  diya  allw 
raccMng  ne«n  under  aubparaorapt)  (dX2)  from  an  cmpicvM  or 
othanMaaracaMng  actual  nodoa  or  auohoomtdton.  Cmpteyam 
e«  eonvtelad  amployoaa  imiat  provida  noica,  Indudng  poaMon 
Wa,  to:  Oraclor,  GFHiti  Polcy  and  OvaniaM  Staff,  U.S. 
Dapartmant  of  Educalion.  600  Indapandanca  Avanua,  S.W. 
(Room  3652.  GSA  Ragiond  OAca  BuMng  No.  3X  WaMngton, 
DC  20202-4248.  Notlcaahillndudathaidawlfclon 
numt)af(a)  oC  aach  ifladad  granti 


(0  Taking  ona  of  tha  foloiMng  acUona,  \w«hin  30  calandar  daya  or 
raoaMng  nottcaundaraubpawgraph  (dX2),  wMh  raapactto  any 
amployaaw^w  iaao  com^idac^ 

(1)  Taking  appropriati  paraonnil  action  againat  audi  an 
amplayaa,  up  to  and  inckidbig  tarminalton,  coniirtant  wNh  tha 
raquiramanti  oftha  RahabMalton  Act  ori973,  at  amandad;  or 

(2)  Raquiring  auch  ampioyaa  to  paridpata  aaMactOfly  in  a 
drug  abuaa  aaaiMaoca  or  rahabMaion  program  apprevad  for 
auch  putpoaaa  by  a  Fadara^.Stata.  or  iocal  haalft.  law 
anforeamant,  or  othar  appropilala  agancy; 

(g)  Making  a  good  Mtt)  alfort  to  oontbHia  to  maMrin  a 
drug^lraawoikplaca  through  Implamantaion  of  paragrapha 
(a).{b).(c).(d).(a).and(D. 


DRUO^REE  WORKPLACE 
(GRANTEES  WHO  ARE  MOIVDUALS) 

Aa  raqulrad  by  tha  Drug-Fraa  Workplaoa  Act  of  1968.  and 
implamantid  at  34  CFR  Part  85,  Subpart  F.  tor  grantaaa,  aa 
dallnad  at  34  CfR  Part  85.  Sadtona  85.605  and  85.610- 

A.  AaaooraHonofthagran^leartiyihatlwInotang^ain 
tha  unlaMM  martufoetura.  (MrtaJion.  dtapandna  poaaaailon, 
or  uaa  of  a  oontroiad  aubatanoa  in  conducing  any  acMty  w«i 
tha  grant  artd 

B.  VooraMad  of  a  criminal  drug  oftanaaraauMng  from  a 
violalon  occuoing  duiing  tha  conduct  of  any  grant  acMy,  I  wE 
raport  ttw  con\4dion,  in  wrlllno,  vMthinIO  catandar  daya  oftha 
oonvidton,  to:  Dlractor,  Qranii  Foley  and  Ovamght  Stdf, 
Dapartmant  of  Educaion,  600  indapandanca  Avanua,  S.W. 
(Room  3652,  QSA  Ragional  Offica  BuMng  Ho.  3),  Waahington, 
DC  20202-4248.  Nottea  aha!  induda  tha  idantitcatton 
numbar(a)  of  aach  dfadad  grant 


B.  Thagrantaamayinaartinthaapaoaprowldadbaiowlha 
aila(a)  for  tha  parfomtanca  of  vvortc  dona  In  oonnaeton  with  tha 
apadAc  grant 


Placa  of  Parfomtanoa  (Straat 
coda) 


dQf,  ooun^.  ( 


Chack  CI  lftharaarawod(plaoaaonflathataranotidan«lad 
hara. 


Aa  tha  duly  aulhorizad  rapraaantaliva  of  tha  applcant  I  haraby  cartify  thd  tha  applcant  wl  comply  wNh  iha  abova  cartiltea^ 


NAiyiEOFAPPUCANT 


PR/AWARD  NUI^BER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZEO  REPRESENTATIVE 


SIGNATURE  DATE 


ED  800013 
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Vokmlwy  EacfeHtoM  -  L0«Mr  Ttar  Covarad 


TN*  owWcilM  I*  raquiPtd  by  ttw  Dtpvtmni  or  Educritan 

Ktm  MNMf  Hf  winMcnns  RMHno  bw  ■WMnoa  wmiim  mfjmwnwm 


.  By  HgranQ  mo  auuiHUiiQ  n>  prapon^  w 
pnMfNOiw  RM^i  Hi  pnc^w  BpnwnnpBH 
MilMeiian  Mt  Kit  btiow. 


X  TTMowtHcilankiMiOlMMliirMlwWripfVMnMianorfHlupan 
I  VIM  DMoaa  MMn  iw  rawBoaon  wbb  wwva  nv.  h  ■  ■ 


I  to  utf  Ml  fwiMdtos  0MliUt  to  ttw  Fcdirat  GoMMniMnl,  the 
dipwfeiMnt  or  i^mcy  wSi  wNdi  Ms  trwHObon  ortQimtod  my  pmuo 
Msiitiio  rHiMiMo,  IndudbiQ  MMponoion  wltar  dotaniMnL 

3Tha  PWMpa ctwi  fcMf  tlif  BfMcicTt  itnl  uiuwhli  hnniidhiB  iwllJii 
nonvVTO  pv^on  V  vmcn  m  prapovH  ■■uoninKi  ■■  wiy  anwra 

w^MO  submllid  or  his  btoofiw  WTonmis  by  iMson  oCdMnQBd 


oowpi  vinncDon,  jMrao^m,    p 


Mt  oul  InttM  OipnMontt  snd  Comwsqi  Mottofw  of  vutas  hnpiwwnttnQ 
EmouHm  ^dv  1 2540.  You  nwy  oontMt  ttw  psraon  to  viMdi  Mb 
prapOMi  toiubnMtod  iomilitanosh  ototiinlno  soopy  of  thOM 


9.    I  no  pIQOpOO^W  KMMr  QOr  piniuponi  ■QTMO  Oy  OUUIHUnQ  W 

prapoool  tfvl,  thDuld  ttto  prapoood  ooMortd  bwocllon  bo  ontofod  Mo,  i 

pifoon  who  lo  dvbVTodi,  ouipondod,  dodorad  hil0Uo,  or  volunlvl^ 
I  nonx  ponK^HDon  VI  vwccwwoa 
,  uNiM  outfwtoid  by  ttw  doportmofit  or  oQwy  w8h  viMch 


EmmuUw  Ordir12540.  Ditanntnl  and  Suaporaion,  34  CFR  P«t  86. 
M  Sadien  86.110. 

.  inopruopociwi  iwwwrow  pBnwponiiuiuioi  ■ysoopyiupnwBnj  wo 
prapoow  wim  K  iMi  VmUoo  vio  csuob  odoq  ^orancBDon  nOpraiQ 
Oobinnont,  Suoponolon,  InolQMRy,  ond  Volunivy  c)duolcf  Mjownr  Tlir 
CoMradTranaHHona,* 
wHmA  moiMeillan  In  il  kMMr  liaf  ooMrad  Inmacitofw  and  In  il 


.  Apinic^iini  Bi  a  oovaiaa  nanaaopon  may  raqf  i^nn  a  oarancaoon  ot  a 
pnMpacBva  parac^Mni  ai  a  KMMroar  covaraananaacaoninaiB  ■noi 
dafaafrad,  auapandad,  inalQlito,  or  woluniirly  wdudad  ftam  Iha  oovwad 
kanaacHon,  unlaaal 

Rnowa  inBi  aw  oarancaaon  ■  anmaoua.  Aparac^ianiinayaacnavia 
maaioa  ano  naiiuancy  oy  aaacn  a  oaBniwauwaapaNaiy  ov  aa 
piWiCvaM.  cam panio^ianimay ow ■  noi ia(|UBaQ a), onacK aw 
NonfMocuramant  UaL 

9.  Nonno  ooraaaMQ  n  ina  RwagoaiB  anaa  Da  oonaHuao  w  iai|ura 
aatoMahmcnl  of  a  9filtin  of  raooida  In  ofdaf  torandar  biQood  MHttna 
I Mlifc  ^ti  iBiaiail  till  ftia  rtoiBa  Thalmmriattia 

vwa  waaw^aBwa  ■  i^MaaaB^^a  apw  lawv  BM^aaa^^v*         i  ^v  ^v  aa^^^^^nHpv 

■no  viNiffmiDon  or  ■  poniciponi  ■  noi  ropuooa  wsooo  nwi  wrvon  ■ 
Ibyo  pnjdini  poroon  in  ttw  ofdkwy  oouroo  of 


lUttwfBod  undir  poraQripii  5  of  ttwoo 
In  0  ooMirod  twwoctton  lowiMn^y  wimlnto 
¥Ah  0  pofoon  w^w  io 
or  vdunloil^  oHOludod  from  portlc(potton 
to  ottwr  nwiwdtoo  OMliUo  to  ttw  Fodml 
or  oQoncy  wMi  wMch  ttrio  ttifwoctton 


0.  Exooptfor 

a  lowar  tfar  oovafad 


In  Ihia  toanaacoon,  in 
Oo¥amnianl,  Ina 
oflQinatod  may  puraua 


|1|  Tna  pioapaol^M  lONWf  aaf  partlc^ant 


by  aiAaniaaion  of  Ma  prepoaai, 
orvolunlarfly 


B  nor  Ba  prindpaia  are 
In  uaa  toanaactton  by  any  FadanI  dapartnwnt  or 

^Q  wnaia  aw  praafiacoM  invar  aar  panicipani  ■  unana  a>  oaiaiy  n  any  or  ra  annmana  ai  aaa  oarancaDon,  aucn  praapacoM  parac^iBii  ans  aaacn 

an  s^tanalkin  to  Ma  propoaai. 


NAMEOFAPIhJCANT 


PR/AWARO  NUMBER  ANCVOR  PROJECT  NAME 


PRINTED  NAME  ANO  TITLE  OF  AUTHORIZED  REPRESENTATIVE 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complct*  this  form  to  dwdoM  lobbying  sctivitiM  purauant  to  31  U.S.C  1352 
(Soo  rovoroo  for  publie  burdon  diaotoauro.) 


1.      Typo  of  Fodarai  Action: 

□    a.  oontraot 
b.  grant 
0.  cooporativa  agraamant 
d.  loan 

a.  loan  guarantao 
f.  loan  inaurartoa 


D 


•tatua  94  Fodaral  Aetfan: 

a.  bid/offar/appMcation 

b.  initial  award 
0.  post-award 


4a      Nama  and  Addroaa 


D 


of  Roportlng  Entity: 

□   Subawardoa 
Tlar .if 

known: 


Congraaaional  District,  if  known: 


V.      Fodafai  Dapartraant/Agancy: 


Fadaral  Action  Numbar,  if  Itnown: 


D 


m.  initial  filing 

b.  nrwurial  cKanga 


data  of  laat  raport 


Only: 
quartar 


If  lUportino  Entity  in  Ne.4  la 
and  Addraaa  of  Prima: 


Entar  Nama 


Congraaalonai  Diatriot,  if  known: 


Fadaral  Program  Nama/Daacription: 


CFDA  NunrriMT.  ifm>plhahlo: 


t.      Award  Amount,  if  known: 
♦ 


10.    a.  Nama  and 

WIndMdtmi, 


Off  LoobylnQ  n#QMrant 


Va  mronimMvi  iv^imvisq  woupn  w  Tonn  w 
authcflMd  by  iMa  31  MM.C.  aactlcn  1362.  TNa 
diadoaut*  of  lofabwIrM  aelMlias  la  a  malwlrt 
f#pf#osntflllon  of  foot  upon  wMcn  foMiMO  woo 
piooofl  B'y  oio  w  ODOwa  iNmon  tMo  wonooooon  woo 
mooo  Of  offiloffoo  bitOa  Tnio  owoloouffo  io  lo^uvoo 
purauMl  to  31  U  J.C.  1362.  Thia  Information  wdi 

DO  omBmb  fof  puMM  fnopoooon*  Any  pofoon  who 

IHO  to  nW  VIO  ffO^UilOO  dWOlOOUfO  OnOl  bo  OUBfOOt 

10  0  «M  paiMity  of  not  looo  ihon  $10,000  on4  not 
i  #ion  $100,000  for  oooh  ouch  f  jMuro. 


b.  IndhHduala  Performing  Sacvloaa  ffndudm^ 
diffftnt  from  No.  10a) 
(last  noma,  fint  nama,  Mli: 


•ignatura: 


Rvit  Nonio* 


TMa: 


No.: 


Data: 
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I  INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

TNs  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient, 
at  the  initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title 
31  U.S4C.  section  1 352.  The  fiiirxi  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to 
any  lobbying  entity  for  influencing  or  attenrtpting  to  if>fluence  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  offiOBr  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items  that  apply  for  both  the  initial  filing  and  material  change  report.  Refer 
to  the  iaiplementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 


1. 

2. 
3. 


7. 


8. 


9. 


10 


11 


Identify  the  type  of  covered  Federal  action  for  wtiich  lobbying  activity  is  and/or  has  been  secured  to 
influence  the  outconoe  of  a  covered  Federal  action. 

Identify  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material 
change  to  the  information  previously  reported,  enter  the  year  and  quarter  in  which  the  change 
occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this 
covered  Federal  action. 

Enter  the  fuH  name,  address,  city.  State  arKl  zip  code  of  the  reporting  entity.  Include  Congressional 
District,  if  known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or 
expects  to  be,  a  prinrie  or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1  st  tier.  Subawards  include  but  are  not  limited  to  subcontracts, 
subgrants  and  contract  awards  under  grants. 

If  the  organization  filing  the  report  in  item  4  checks  'Subawardee,*  then  enter  the  full  nani>e,  address, 
city.  State  and  zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District  if  known. 

Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  kKlude  at  least  one 
organizatk>rMl  level  betow  agency  name,  if  known.  For  example,  Departmerrt  of  Transportation,  United 
States  Coast  Guard. 

Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  kiwwn,  enter 
the  fuM  Catak>g  of  Federal  Domestk:  Assistance  (CFDA)  number  for  grants,  cooperative  agreenoents. 
toant,  and  toan  commitments. 

Enter  the  most  appropriate  Federal  kientifying  number  available  for  the  Federal  actk>n  iderrtif ied  in  item 
1  (e.g..  Request  for  Proposal  (RFP)  number;  lnvitatk>ns  for  BkJ  (IFB)  number;  grant  announcement 
number;  the  corttract  grant  or  toan  award  number;  the  applicatton/proposal  control  number  assigned 
by  the  Federal  agency).  Included  prefixes,  e.g..  'RFP-DE-9(H)01 .' 

For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal 
agerxry,  enter  the  Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item 
4  or  5. 

(a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying 
Disctosure  Act  of  1 995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  ttie  covered 
Federal  actton. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  servtoes,  and  include  full  address  if  different 
from  10(a).  Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

The  certifying  off toial  shall  sign  and  date  the  form,  print  his/her  nante,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act  as  amended,  no  persons  are  required  to  respond  to  a  collectton  of 
information  unless  it  displays  a  valid  OMB  control  Number.  The  valid  OMB  control  number  for  this  information 
collection  is  OMB  No.  0348-0046.  Public  reporting  burden  for  this  collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including  tinoe  for  reviewing  instructtom,  searching  existing  data  sources, 
gatt)erin(  arxl  maintaining  the  data  needed,  and  completing  and  reviewing  the  collectton  of  information.  Send 
comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information.  Including 
suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project 
(0348-0046).  Washington.  DC  20503 
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DEPARTMEFfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  206 
[Dock*!  No.  FR-4306-f -02] 
RIN  2S02-AH10 

Home  Equity  Oonversion  Mortgages; 
Consumer  Protection  Measures 
Against  Excessive  Fees 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  J  HUD. 
ACTION;  Final  ryle. 

SUMMARY:  This  final  rule  implements 
several  measures  designed  to  provide 
protection  to  elderly  homeowners  in 
connection  with  HUD's  Home  Equity 
Conversion  Mortgage  (HECM)  insurance 
program.  The  HECM  program  offers 
FHA-insiu-ed  fo^-st  mortgages  providing 
payments  to  elderly  homeowners  based 
on  the  accumulated  equity  in  their 
homes.  These  PHA-insured  HECMs  are 
commonly  refetred  to  as  "reverse 
mortgages."  The  rule  is  designed  to 
protect  homeowners  in  the  HECM 
program  from  becoming  liable  for 
payment  of  excessive  fees  for  third-party 
provided  serviijes  of  little  or  no  value. 
This  rule  takes  into  consideration  the 
comments  received  on  a  March  16, 1998 
proposed  rule.  | 

EFFECTIVE  DATEJ  February  18,  1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Vance  Morris,  Director,  Home  Mortgage 
Insurance  Division,  Room  9266, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone: 
(202)  708-2700.  (This  is  not  a  toll-free 
number.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  calUng  the  Federal 
Information  Re|ay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARHl  INFORMATION: 

Background 

On  March  17^  1997,  HUD  issued 
Mortgagee  Lett#r  97-07,  which 
prohibited  FHA-approved  lenders  from 
being  involved  in  transactions  for 
HECMs  referred  by  estate  plaiming 
entities  charging  what  HUD  deemed  to 
be  exorbitant  fees.  Two  estate  planners 
engaged  in  the  business  of  making 
referrals  for  revierse  mortgages  sued, 
seeking  a  temporary  restraining  order 
(TRO)  and  preliminary  injimction  to 
require  HUD  to  withdraw  the  Mortgagee 
Letter  on  the  groimd  that  notice  and 
comment  rulemaking  procedures  should 
have  been  foUoiived.  A  TRO  was  issued 
on  March  26, 1697,  and  a  preliminary 
injimction  followed  on  April  11, 1997. 


Mortgagee  Letter  97-07  was  then 
withdrawn. 

Due  to  the  Secretary's  concern  about 
the  need  to  protect  senior  citizens  from 
practices  that  may  subvert  the  HECM 
process,  the  Secretary  decided  that  HUD 
should  issue  a  proposed  rule  based  on 
the  consumer  protection  authority 
contained  in  section  255  of  the  National 
Housing  Act  as  it  then  existed  (see 
proposed  rule  published  on  March  16, 
1998,  63  FR  12930). 

With  respect  to  the  FHA  insurance 
program  for  HECMs,  current  FHA 
requirements  strictly  limit  the  fees  that 
a  mortgagee  can  collect.  The  FHA 
regulations  ciurently  do  not  have  any 
express  provisions  that  protect 
mortgagors  from  fees  collected  by  third 
parties.  The  proposed  rule  was  intended 
to  fill  that  gap.  The  public  comment 
period  ended  on  May  15, 1998,  and 
HUD  has  taken  these  comments  into 
account  in  the  preparation  of  this  final 
rule. 

Congress  has  now  enacted  legislation 
to  specifically  address  the  problem  to 
which  the  proposed  rule  was  directed, 
and  this  action  makes  it  unnecessary  for 
HUD  to  rely  solely  on  the  previously- 
existing  authority  imder  the  National 
Housing  Act.  Section  593(e)  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1999  (P.L.  105-276  approved 
October  21,  1998)  amended  section  255 
of  the  National  Housing  Act  to  require 
that:  (1)  a  HECM  shall  have  been 
executed  by  a  mortgagor  who  has 
received  full  disclosure,  as  prescribed 
by  the  HUD  Secretary,  of  all  costs 
charged  to  the  mortgagor,  which 
disclosiu^  shall  clearly  state  which 
charges  are  required  to  obtain  the  HECM 
and  which  are  not,  and  (2)  a  HECM  shall 
have  been  made  with  such  restrictions 
as  the  HUD  Secretary  determines  to  be 
appropriate  to  ensiue  that  the  mortgagor 
does  not  fund  any  unnecessary  or 
excessive  costs  for  obtaining  the  HECM. 
Section  593(e)(2)  directs  HUD  to  issue  a 
final  rule  no  later  than  90  days  after 
section  593(e)  takes  effect  (i.e.,  by 
January  19, 1999),  after  notice  and 
opportunity  for  public  comment. 
Section  593  does  not  require  that  the 
notice  and  public  comment  procedure 
occur  after,  rather  than  before, 
enactment  of  section  593.  HUD  has 
concluded  that  the  previously  published 
proposed  rule  is  fully  consistent  with 
the  requirements  of  section  593,  with 
one  exception,  and  that  all  interested 
persons  have  been  provided  with  an 
adequate  opportunity  for  public 
comment,  consistent  with  the  desires  of 
the  Congress  and  the  demands  of  HUD's 
"rule  on  rules"  in  24  CFR  part  10.  In 


order  to  address  the  one  exception,  HUD 
is  adding  an  express  requirement  (based 
on  statutory  language)  for  a  statement  to 
the  mortgagor  of  which  charges  are 
required  and  which  are  not.  Therefore, 
HUD  is  proceeding  with  this  final  rule 
after  considering  the  public  comment 
previously  submitted. 

Section  593(e)  also  provides  for 
immediate  implementation  of  section 
593,  even  in  advance  of  consideration  of 
public  comments,  through  an  interim 
notice  procedure,  if  necessary.  HUD 
already  had  received  and  reviewed 
public  comments  on  the  proposed  rule 
by  the  time  section  593  took  effect  and 
has  taken  those  comments  into  accoimt 
in  this  final  rule.  Therefore,  HUD 
believes  the  procedure  that  it  has 
followed,  which  accorded  the  public  an 
opportimity  to  comment  on  a  proposed 
rule  that  addressed  the  subjects  of 
section  593(e),  more  than  satisfies  the 
intent  of  section  593. 

Public  Comments 

The  Department  received  8  comments 
on  its  proposed  rule.  The  comments  are 
summarized  below  by  pertinent  section 
of  the  proposed  rule,  with  other 
comments  summarized  at  the  end. 

1.  Section  206.3 — Definition  of  "Estate 
Planning  Service  Firm  " 

Comment:  Two  commenters 
supported  the  definition  but  urged  that 
it  be  extended  to  include  an  individual 
or  entity  that  charges  an  annuity 
premium  paid  for  by  mortgage  proceeds, 
if  the  premium  is  not  disclosed  as  part 
of  the  total  cost  of  the  mortgage  under 
the  Truth  in  Lending  Act  regulations  for 
reverse  mortgages. 

i?esponse;  The  final  rule  includes  this 
suggestion. 

Comment:  A  commenter  argued 
against  use  of  the  term  "estate  planning 
service  firm"  (while  not  arguing  against 
the  substance  of  the  definition]  as  unfair 
to  legitimate  financial  planning/estate 
plaiming  firms.  The  lender  suggested 
the  narrower  term  "referral  service 
firm". 

Response:  The  firms  that  engaged  in 
the  practices  that  led  HUD  and  Congress 
to  conclude  that  protective  measiues 
were  needed  did  not  characterize 
themselves  as  engaging  in  "referrals" 
but  as  providing  estate  planning 
services  and  HUD  concludes  that  a 
broad  label — with  a  careful  definition 
that  does  not  focus  solely  on  referrals — 
is  appropriate.  The  definition  permits 
any  legitimate  provider  of  services  that 
is  concerned  that  its  services  may  be 
impaired  by  overbreadth  of  the  rule  to 
be  exempted  from  the  rule  by  HUD. 

Comment:  A  commenter  argued  that 
the  definition  should  explicitly 
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recognize  bona  fide  mortgage  brokers  in 
the  same  manner  that  bona  fide 
attorneys,  accountants  and  financial 
advisors  are  recognized. 

Response:  The  rule  provides  special 
recognition  of  individuals  or  companies 
"in  ihe  bona  fide  business  of  generally 
providing  tax  or  other  legal  or  financial 
advice".  It  recognizes  that,  in  the 
ordinary  coiu'se  of  their  business  of 
providing  advice,  such  individuals  or 
companies  are  likely  to  routinely 
provide  to  clients  who  are  elderly 
homeowners  information  and  advice 
that  may  overlap  with  the  information 
that  counselors  are  required  to  provide 
imder  the  HECM  program.  The  rule 
provides  that  charging  a  fee  for  such 
advice — if  the  fee  is  not  contingent  on 
obtaining  a  loan — does  not  by  itself 
make  the  individual  or  company  an 
estate  planning  service  firm  for 
purposes  of  the  rule.  The  rule  mentions 
attorneys  and  accoimtants  as  examples 
of  individuals  or  companies  who  may 
qualify  for  this  exception  because  their 
ordinary  business  is  providing  advice. 
In  contrast,  mortgage  brokers  typically 
provide  to  prospective  borrowers 
services  such  as  locating  available 
sources  of  loans,  prequalifying 
borrowers,  and  assisting  them  in 
applying  for  a  loan.  A  mortgage  broker 
may  provide  some  information  similar 
to  that  provided  by  a  HECM  counselor 
in  the  course  of  providing  its  brokerage 
services,  but  prospective  borrowers 
would  be  unlikely  to  seek  out  a 
mortgage  broker  solely  for  the  purpose 
of  obtaining  information  or  advice  for  a 
fee,  rather  than  for  obtaining  services  for 
a  fee.  It  is  unlikely  that  a  typical 
mortgage  broker  business  would  be 
characterized — as  required  by  the  rule — 
as  being  in  the  business  of  generally 
providing  tax  or  other  legal  or  financial 
advice.  For  this  reason,  HUD  has 
concluded  that  specific  mention  of 
mortgage  brokers  in  connection  with 
this  part  of  the  definition  of  estate 
plaiming  service  firm  is  unwarranted. 

Comment:  A  commenter  interpreted 
this  definition  as  making  expficit  that 
housing  counseling  agencies  may  charge 
fees  to  borrowers,  and  applauded  this 
position,  and  another  commenter  who 
noticed  a  reference  to  counselor  fees 
urged  HUD  to  clarify  whether 
counselors  can  charge  fees,  how  much, 
and  who  can  bear  the  costs.  If  borne  by 
the  consumer,  the  commenter  said  they 
should  be  included  in  HECM  financing. 

Response:  Under  HUD's  program  of 
grants  to  HUD-approved  housing 
coujiselors,  the  counselor  is  not 
authorized  to  charge  coimseling  fees  for 
HUD-related  clients  except  in  fiscal 
years  where  no  funds  are  given  to  the 
coimseling  agency  by  HUD.  In  that 


instance,  the  basis  for  any  fees  charged 
to  a  HUD-related  chent  must  be 
consistent  with  local  practice  and  not 
duplicate  other  sources  of  HUD  funding. 
Clients  affected  must  be  informed  of  the 
agency's  fee  structure  in  advance  of 
services  being  provided. 

2.  Section  206.29 — Initial  Disbursement 
of  Mortgage  Proceeds 

Conwnent:  Two  commenters  who 
supported  this  provision  urged  that  the 
lender  be  permitted  to  disburse  an 
annuity  premium  if  disclosed  as  part  of 
the  total  cost  of  the  mortgage  under  the 
Truth  in  Lending  Act  regulations  for 
reverse  mortgages. 

Response:  The  final  rule  includes  this 
suggestion. 

Comment:  A  commenter  requested 
that  the  phrase  "disbursed  at  closing" 
be  clarified  because  funds  are  actually 
not  disbursed  at  closing  because  of  a  3- 
day  wait  imposed  by  the  Truth  in 
Lending  Act's  right  of  rescission. 

Response:  The  final  rule  includes  this 
suggestion. 

Comment:  Two  commenters  believed 
that  section  206.3  would  permit 
counselors'  fees  and  asked  why 
mortgage  proceeds  could  not  be 
disbursed  directly  to  counselors.  One 
other  commenter  agreed  and  urged  that 
all  fees  permitted  to  be  paid  by  a 
mortgagee  imder  HUD's  Handbook 
4235.1  REV-1  (including  specifically 
mortgage  broker  fees  and  counselor  fees) 
be  disbursable  to  those  parties  at 
closing.  That  commenter  interpreted 
§  206.29  and  206.31  together  as  reaching 
this  result  but  requested  clarification. 

Response:  See  the  previous  response 
regarding  counselor  fees.  Mortgage 
broker  fees  are  allowed  now  imder  the 
HECM  program  only  if  the  broker  is 
engaged  independently  by  the 
mortgagor  and  is  paid  from  a  source 
other  than  the  mortgage  proceeds.  A 
broker's  fee  is  prohibited  if  there  is  any 
financial  interest  between  the  broker 
and  the  mortgagee.  The  broker 
agreement  must  be  submitted  with  the 
mortgage  insurance  application. 
Broker's  fees  can  never  be  paid  by  the 
lender  from  HECM  proceeds. 

Comment:  A  commenter  supported 
permitting  disbursement  of  funds  at 
closing  to  pay  contractors  who 
performed  repairs  required  as  a 
condition  of  closing. 

Response:  HUD  supports  this 
suggestion  as  long  as  the  lender  certifies 
that  the  work  was  done  according  to  the 
appraiser's  requirements  based  on  HUD 
Handbook  4905.1  (Requirements  for 
Existing  Housing  for  (Dne  to  Four  Family 
Units)  and  in  accordance  with  standard 
FHA  requirements  for  repairs  required 


by  appraisers.  The  final  rule  includes 
this  change. 

3.  Section  206.32 — No  Outstanding 
Unpaid  Obligations 

Comment:  A  commenter  specifically 
supported  this  provision,  and 
commented  that  it  could  provide 
important  protection  against 
unscrupulous  home  repair  firms  and 
others  in  addition  to  the  estate  planning 
service  firms  that  are  the  main  target  of 
the  rule. 

Response:  No  response  required. 

Comment:  A  commenter  supported 
§  206.32(b)  forbidding  use  of  initial 
HECM  payments  to  pay  estate  planning 
service  firms,  but  opposed  §  206.32(a), 
which  prohibits  mortgagor  obligations 
that  are  incurred  in  connection  with  the 
mortgage  transaction  but  will  not  be 
paid  off  at  closing  (except  for  certain 
repairs  or  mortgage  servicing  charges). 
The  commenter  interpreted  this  as 
precluding  later  use  of  HECM  proceeds 
to  pay  outstanding  bills  that  may  have 
been  part  of  the  impetus  for  obtaining 
the  HECM. 

Response:  This  section  does  not 
prevent  HECM  proceeds  from  being 
used  to  pay  bills  that  were  incurred 
without  any  connection  with  the 
mortgage  transaction  (for  example,  pre- 
existing medical  bills),  or  prevent  use  of 
HECM  proceeds  to  pay  obligations 
incurred  after  the  closing.  The  section 
targets  only  those  who  charge  excessive 
fees  in  connection  with  obtaining  the 
HECM. 

Comment:  Two  commenters  urged 
that  §  206.32  be  deleted  in  its  entirety 
because  of  the  difficulty  for  a  lender  to 
determine  what  homeowner  obligations 
exist  and  ensure  that  they  would  be 
discharged  at  closing.  One  of  the 
commenters  said  it  would  not  object  if 
a  lender's  obligation  were  limited  to 
requesting  information. 

Response:  Paragraph  (a)  of  §  206.32  is 
similar  to  §  203.32  for  "forward" 
mortgages.  As  with  that  requirement, 
the  lender  is  expected  to  ask  the 
borrower  and  may  rely  on  the 
information  provided  by  the  borrower  in 
the  absence  of  other  information 
indicating  that  the  borrower's  answer  is 
inaccurate  or  incomplete.  Paragraph  (b) 
focusses  on  the  specific  concern  of 
borrowers  using  the  initial  disbursement 
of  HECM  proceeds  to  pay  unreasonable 
or  excessive  fees  to  estate  service 
planning  firms.  Section  203.29  prevents 
direct  disbursement  to  such  firms,  and 
paragraph  (b)  of  §  203.32  provides  the 
lender  with  further  assurance  that  the 
borrower  understands  that  the  borrower 
cannot  use  cash  disbursed  to  the 
borrower  as  part  of  the  initial 
disbursement  to  pay  such  firms  as  a 
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means  of  getting  around  the  direct 
disbursement  prohibition.  A  lender  can 
rely  on  informAtion  provided  by  the 
borrower  in  coinplying  with  this 
section;  for  ex^ple,  the  lender  should 
ask  whether  the  homeowner  has  a 
contract  with  ap  estate  planning  service 
firm  (with  an  explanation  of  how  to 
recognize  such  a  firm)  and  it  will  be 
sufficient  to  annotate  the  application 
form  noting  a  i^ative  response. 
Lenders  should  note  that  under 
§  206.43(h)(1)  q  lender  has  to  have  to 
make  "sufficient  inquiry"  of  a  borrower 


who  is  taking  a 


disbiu^ement, :  n  order  to  confirm  that 


§  203.32(b)  wil 


large  initial  cash 


not  be  violated. 


4.  Section  206.111— Additional 
Information  Ta  Be  Provided  by 
Counselors 

Comment:  Fqur  commenters 
commented  fa\^rably  on  this  provision, 
but  one  of  then)  urged  that  it  be 
expanded  to  adldress  any  obligation  that 
homeowners  njay  believe  they  have  to 
pay  for  home  repairs  or  annuities  and 
not  just  service^  provided  by  the  estate 
planning  servide  firms.  Another 
commenter  also  supported  expansion  to 
cover  annuities^  and  urged  use  of  a  form 
disclosing  aboitt  annuities. 

Response:  The  Department  is 
considering  thi$  suggestion,  but  is  not 
making  changei  in  the  rule  at  this  time. 

5.  Section  206.^3(0}— Additional 


Be  Provided  by 


Information  To 
Mortgagees 

Comment:  Oi  le  commenter  supported 
this  provision  as  written  while  another 
urged  that  it  be  deleted.  The  latter 
commenter  felt  that  a  lender  should  not 
be  responsible  for  disclosiu«  of  costs 
paid  outside  of  blosing,  or  if  so,  the 
lender  should  be  able  to  rely  exclusively 
on  a  borrower  certification  on  the  loan 
application. 

Response:  The  lender  is  only  required 
to  ask  the  borrower  for  the  additional 
information  and  note  on  the  loan 
application  thai  the  borrower  was  asked. 

6.  Section  206.43(b)— Limitations  on 
Lump  Sum  Disbursement  by  Mortgagees 

Comment:  Three  commenters 
supported  this  provision;  one 
commenter  urg^d  that  it  be  deleted  or 
modified  so  that  the  information 
covered  should  he  handled  through  the 
loan  application  and  also  suggested  an 
overlap  with  information  provided  by 
the  counselor.  I 

Response:  Hl|D  wanted  to  emphasize 
the  importance  bf  this  rule,  and  to 
ensure  that  the  jender  has  made  every 
effort  to  ensiu«  ^at  the  HECM  proceeds 
were  not  going  to  a  party  inehgible  to 


receive  funds  bom  the  initial 
disbursement. 

7.  Other  Comments. 

a.  Lack  of  Statutory  Authority 

Comments:  A  commenter  argued  that 
the  proposed  rule  is  beyond  HUD's 
current  statutory  authority  because 
Congress  authorized  a  program  to 
increase  the  number  of  reverse 
mortgages  and  the  proposed  rule  would 
reduce  the  availability  of  reverse  by 
eliminating  "a  proven  source  of 
promotion  of  reverse  mortgages."  The 
commenter  also  argued  that  the  rule  was 
a  "subterfuge"  for  regulating  third 
parties  even  though  HUD's  regulatory 
authority  is  limited  to  lenders. 

Response:  Even  before  amendment, 
section  255  of  the  National  Housing  Act 
and  section  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act 
contained  ample  authority  for  a 
regulation  to  protect  elderly 
homeowners  against  special  risks 
identified  by  HUD  in  connection  with 
the  HECM  program  (see,  e.g,  sections 
255(c)(2),  255(f)(5)  and  255(k)(2)(E)  of 
the  National  Housing  Act.)  HUD 
believes  that  any  doubt  about  the  scope 
of  HUD's  authority  to  implement  these 
measures  to  protect  elderly  homeowners 
was  settled  when  Congress  enacted 
legislation  and  specifically  requiring 
HUD  to  proceed  with  this  final  rule. 

b.  There  is  no  Need  for  the  Rule 

Comment:  The  commenter  described 
the  rule  as  arbitrary  and  irrational 
because  there  was  no  factual  basis  to 
conclude  that  any  abuse  of  elderly 
homeowners  existed. 

Response:  HUD  received  many 
complaints  that  senior  homeowners 
were  being  charged  excessive  fees  for 
services  that  HUD  or  mortgagees 
provide  for  little  or  no  charge.  In  any 
event.  Congress  felt  that  past  abuse  and 
the  potential  for  futiue  abuse  was  so 
serious  that  it  mandated  action  by  HUD. 

c.  Simpler  Proposal  Needed 

Comment:  One  commenter  did  not 
comment  on  any  specific  provision  of 
the  proposed  rule,  but  stated  that  it  is 
difficult  to  obtain  information  about  the 
HECM  and  that  the  proposed  rule  would 
make  it  harder.  The  commenter 
suggested  that  publishing  a  book  about 
reverse  mortgages  could  violate  the  rule. 
The  commenter  suggested  as  an 
alternative  approach  limiting  any 
information  provider  to  $150  for  any 
size  mortgage. 

Response:  The  rule  only  targets 
information  providers  that  meet  the 
definition  of  "estate  planning  service 
firms" — primarily  firms  that  charge 


excessive  fees  for  information  and 
services  that  one  can  receive  for  Uttle  or 
no  charge  and  that  are  contingent  on  the 
elderly  homeowner  receiving  a  HECM 
loan.  The  rule  should  not  interfere  with 
book  publishing,  which  can  supplement 
HUD's  own  efforts  to  publicize  the 
availability  and  benefits  of  HECMs. 
HUD's  Homeownership  Centers  and 
field  offices  distribute  housing 
information,  including  information  on 
HECMs,  in  numerous  homeownership 
fairs  through  the  country.  The  American 
Association  of  Retired  Persons  (AARP), 
National  Center  for  Home  Equity 
Conversion  (NCHEC),  many  lenders  and 
other  entities  have  pubficized  the  HECM 
program  through  various  means 
including  newsletters  and  radio 
broadcasts.  Articles  have  been 
published  in  senior  commimity 
newspapers  and  seminars  have  been 
given  in  senior  community  centers.  The 
Housing  Clearinghouse's  toll-fi«e 
number  is  provided  on  the  Internet's 
World  Wide  Web.  HUD  continually 
looks  for  ways  to  improve,  update  and 
increase  its  marketing  of  this  program  to 
the  public,  but  it  will  not  tolerate  abuse 
of  elderly  homeowners  in  the  guise  of 
providing  legitimate  information  and 
services. 

d.  Mortgage  Broker  Fees 

Comment:  A  commenter  urged  an 
additional  provision  that  would  allow 
mortgage  broker  fees  for  HECMs  only  if 
the  broker  performs  settlement  services 
as  defined  by  RESPA  and  if  the  sum  of 
the  mortgage  broker  fee  plus  the  loan 
origination  fee  does  not  exceed  the 
$1800  loan  origination  fee  that  may  be 
financed  through  a  HECM. 

Response:  HUD  cannot  consider  this 
comment  for  the  final  rule  because  it  is 
outside  the  scope  of  matters  exposed  to 
public  comment  in  the  proposed  rule. 

Changes  Made  in  Final  Rule 

New  paragraphs  (e)  and  (f)  are  added 
to  §  206.29  to  permit  (1)  disbursement  of 
an  annuity  premium  at  closing  if  the 
premium  was  disclosed  imder  the  Truth 
in  Lending  Act  regulations  for  reverse 
mortgages,  and  (2)  payment  of 
contractors  who  performed  repairs 
required  as  a  condition  of  closing  if  the 
lender  makes  a  certification  in 
accordance  with  standard  FHA 
requirements  for  repairs  required  by 
appraisers.  Section  206.29  is  also 
amended  to  clarify  that  it  applies  to  the 
initial  disbursement  of  funds  at  closing 
(if  the  3-day  rescission  period  under  the 
Truth  in  Lending  Act  regulations  does 
not  apply  because  of,  e.g.,  a  waiver  in 
accordance  with  those  regulations)  or 
after  closing  (in  the  usual  case  when  the 
3-day  rescission  period  does  apply  so 
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that  no  funds  are  disbursed  at  closing). 
The  final  rule  also  contains  minor 
language  and  formatting  changes  in 
§  206.43,  and  adds  an  express 
requirement  for  a  clear  statement  of 
which  charges  are  required  and  which 
are  not  as  required  by  section 
593(e)(1)(C)  of  P.L.  105-276. 

Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  in  §§  206.32,  206.41  and 
206.43  of  this  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  OMB  has  approved  the 
submission  and  assinged  the  following 
control  number:  2502-0534.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  request  displays  a  valid 
control  number. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  (the 
RFA),  the  Secretary,  by  approval  of  this 
rule,  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  codifies  HUD's  poUcy 
regarding  consimier  protection  which  is 
consistent  with  current  part  206 
provisions  and  the  National  Housing 
Act  requirements,  as  amended  by 
section  539(e)  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1999. 
This  rule  is  designed  to  protect 
homeowners  in  the  HECM  program  from 
becoming  liable  for  payment  of 
excessive  fees  for  third-party  provided 
services  of  little  or  no  value.  This  rule 
imposes  no  significant  economic  impact 
on  law-abiding  entities,  small  or  large. 

HUD's  RFA  provision  in  the  Mardi 
16, 1998  proposed  rule  specifically 
invited  small  entities  to  comment  on 
whether  the  proposed  regulatory 
amendments  would  significantly  affect 
them  (see  63  FR  12930,  at  12932).  Only 
one  commenter  responded  to  this 
request.  The  commenter  questioned 
HUD's  assertion  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Specifically,  the  commenter  wrote  that 
the  rule  might  have  an  adverse  impact 
on  businesses  that  "may"  be  small 
entities  within  the  meaning  of  the  RFA. 
However,  the  commenter  did  not  offer 
any  data  in  support  of  its  statement  that 
the  rule  might  potentially  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

This  final  rule  is  exempt  from 
environmental  review  requirements 
under  24  CFR  50.19(c)(1).  This  rule 
amends  an  existing  regulation  by 
increasing  the  information  available  to 
mortgagors  and  by  limiting  the  manner 
in  which  funds  are  disbursed. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  poUtical 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
imder  the  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  final  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review  as  a  significant 
regulatory  action  (but  not  economically 
significant). 

Catalog.  The  Catalog  of  Federal 
Domestic  Number  for  the  HECM 
program  is  14.183. 

List  of  Subjects  in  24  CFR  Part  206 

Aged,  Condominixmis,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  206  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-20;  42 
U.S.C.  3535(d). 


2.  Section  206.3  is  amended  by 
adding  a  new  definition  of  "estate 
planning  service  firm"  to  read  as 
follows: 

§206.3    Definitions. 

***** 

Estate  planning  service  firm  means  an 
individual  or  entity  that  is  not  a 
mortgagee  approved  under  part  202  of 
this  chapter  or  a  housing  counseling 
agency  approved  under  §  206.41  and 
that  charges  a  fee  that  is: 

(1)  Contingent  on  the  homeowner 
obtaining  a  mortgage  loan  under  this 
part,  except  the  origination  fee 
authorized  by  §  206.31  or  a  fee 
specifically  authorized  by  the  Secretary; 
or 

(2)  For  information  that  homeowners 
must  receive  under  §  206.41 ,  except  a 
fee  by: 

(i)  A  housing  counseling  agency 
approved  under  §  206.41;  or 

(ii)  An  individual  or  company,  such 
as  an  attorney  or  accountant,  in  the 
bona  fide  business  of  generally 
providing  tax  or  other  legal  or  financial 
advice;  or 

(3)  For  other  services  that  the  provider 
of  the  services  represents  are,  in  whole 
or  in  part,  for  the  purpose  of  improving 
an  elderly  homeowner's  access  to 
mortgages  covered  by  this  part,  except 
where  the  fee  is  for  services  specifically 
authorized  by  the  Secretary. 

3.  A  new  §  206.29  is  added  to  read  as 
follows: 

§  206.29    Initial  disbursement  of  mortgage 
proceeds. 

Mortgage  proceeds  may  not  be 
disbursed  at  the  initial  disbursement  or 
after  closing  (upon  expiration  of  the  3- 
day  rescission  period  under  12  CFR  part 
226,  if  applicable)  except: 

(a)  Disbursements  to  the  mortgagor,  a 
relative  or  legal  representative  of  the 
mortgagor,  or  a  trustee  for  benefit  of  the 
mortgagor; 

(b)  Disbursements  for  the  initial  MIP 
under  §  206.105(a); 

(c)  Fees  that  the  mortgagee  is 
authorized  to  collect  under  §  206.31; 

(d)  Amounts  required  to  discharge 
any  existing  liens  on  the  property; 

(e)  An  annuity  premium,  if  the 
premium  was  disclosed  as  part  of  the 
total  cost  of  the  mortgage  under  the 
disclosures  required  by  12  CFR  part  226; 
and 

(f)  Funds  required  to  pay  contractors 
who  performed  repairs  as  a  condition  of 
closing,  in  accordance  v^th  standard 
FHA  requirements  for  repairs  required 
by  appraisers. 

4.  A  new  §  206.32  is  added  as  follows: 
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§  206.32    No  outstanding  unpaid 
obligations. 

In  order  for  ft  mortgage  to  be  eligible 
under  this  par  ,  a  mortgagor  must 
establish  to  thi  (  satisfaction  of  the 
mortgagee  thai : 

(a)  After  the  initial  payment  of  loan 
proceeds  unde  r  §  206.25(a),  there  will  be 
no  outstandinj  or  unpaid  obligations 
incxured  by  tht  mortgagor  in  connection 
with  the  mortf  age  transaction,  except 
for  repairs  to  t  le  property  required 
under  §  206.47  and  mortgage  servicing 
charges  permilted  under  §  206.207(b); 
and 

(b)  The  initii  il  payment  will  not  be 
used  for  any  payment  to  or  on  behalf  of 
an  estate  planiiing  service  firm. 

5.  Section  2(i6.41  is  amended  by 
revising  paragiaph  (b)  to  read  as  follows: 

§206.41    Ccuniteling. 


fb)  Information 
counselor  mus  t 
mortgagor: 

(1)  The  infoilmat 
section  255(f) 
Act* 

(2)  Whether 
a  contract  or 
planning  service 


to  be  provided.  A 
discuss  with  the 

ion  required  by 
)f  the  National  Housing 

the  mortgagor  has  signed 
a|  ;reement  with  an  estate 
firm  that  requires,  or 


purports  to  require,  the  mortgagor  to  pay 
a  fee  on  or  after  closing  that  may  exceed 
amounts  permitted  by  the  Secretary  or 
this  part;  and 

(3)  If  such  a  contract  has  been  signed 
under  §  206.41(b)(2),  the  extent  to  which 
services  under  the  contract  may  not  be 
needed  or  may  be  available  at  nominal 
or  no  cost  from  other  sources,  including 
the  mortgagee. 
***** 

6.  A  new  §  206.43  is  added  to  read  as 
follows: 

§  206.43    Information  to  mortgagor. 

(a)  Disclosure  of  costs  of  obtaining 
mortgage.  The  mortgagee  must  ensiu-e 
that  the  mortgagor  has  received  full 
disclosure  of  all  costs  of  obtaining  the 
mortgage.  The  mortgagee  must  ask  the 
mortgagor  about  any  costs  or  other 
obligations  that  the  mortgagor  has 
incurred  to  obtain  the  mortgage,  as 
defined  by  the  Secretary,  in  addition  to 
providing  the  Good  Faith  Estimate 
required  by  §  3500.7  of  this  title.  The 
mortgagee  must  clearly  state  to  the 
mortgagor  which  charges  are  required  to 
obtain  the  mortgage  and  which  are  not 
reauired  to  obtain  the  mortgage. 

(b)  Lump  sum  disbursement.  (1)  If  the 
mortgagor  requests  that  at  least  25%  of 


the  principal  limit  amount  (after 
deducting  amounts  excluded  in  the 
following  sentence)  be  disbursed  at 
closing  to  the  mortgagor  (or  as  otherwise 
permitted  by  §  206.29),  the  mortgagee 
must  make  sufficient  inquiry  at  closing 
to  confirm  that  the  mortgagor  will  not 
use  any  part  of  the  amount  disbursed  for 
payments  to  or  on  behalf  of  an  estate 
planning  service  firm,  with  an 
explanation  of  §  206.32  as  necessary  or 
appropriate. 

(2)  This  paragraph  does  not  apply  to 
any  part  of  the  principal  limit  used  for 
the  following: 

(i)  Initial  MIP  under  §  206.105(a)  or 
fees  and  charges  allowed  under 
§  206.31(a)  paid  by  the  mortgagee  from 
mortgage  proceeds  instead  of  by  the 
mortgagor  in  cash;  and 

(ii)  Amounts  set  aside  under  §  206.47 
for  repairs,  imder  §  206.205(f)  for 
property  charges,  or  §  206.207(b). 

Dated:  January  12, 1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  IDoc.  99-1084  Filed  1-15-99;  8:45  am] 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  19, 
1999 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Servlca 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program- 
Healthy  Mdals  for  Healthy 
Americans  Act,  Pro- 
Children  Act,  etc.; 
-     nondiscr^tionary 

incorporated  provisions; 
putJiished  11-18-98 
COMMERCE  DEPARTMENT 
National  Oc«aaic  and 
Atmospheric  Administration 
Fishery  conservation  ar^ 
management: 

Northeastern  United  States 
fisheries — 

Norttieast  rtiuttispecies; 
put>lishe<J  1-15-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Flammable  Fabrics  Act: 
Children's  sloepwear  (sizes 
0-6X  and  M4); 
flammabillty  standards — 
Policy  statement 
clarification;  put)lished 
1-19-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fufl  additives — 
Reformulate  gasoline 
program:  alternative 
analytical  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
published  11-17-98 

Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  published  11-18- 
98 
Aif  programs;  3tate  authority 

delegations: 

Arizona;  putjUshed  11-18-98 
Air  quality  implementation 

plans;  appro^l  arxj 

promulgation;  various 

States: 


Alasl<a;  published  11-18-98 

Washington:  published  11- 
19-98 
Hazardous  waste  program 

authorizations; 

Idaho;  published  10-21-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 

Experimental  radio  service 
rules;  published  11-19-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 

(FAR): 

Electronic  data  interchange 
transactions;  evidence  of 
shipment;  put>lished  12- 
18-98 
GOVERNMENT  ETHICS 
OFFICE 
Standards  of  ethical  corxjuct 

for  executive  branch 

employees;  published  12-18- 

98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arxj 
related  products: 
New  drug  applications — 
Monensin  and  tylosin; 
published  1-19-99 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Di-tert-butyl-nrvcresyl 
phosphonite 
condensation  product 
with  biphenyl;  published 
1-19-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

St  Andrew  beach  mouse; 
published  12-18-98 
LABOR  DEPARTMENT 
Nationwide  employment 
statistics  system;  election 
process  for  State  agency 
representatives  for 
consultations  with  Labor 
Department;  published  12- 
18-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  data  interchange 
transactions;  evidence  of 
shipment;  published  12- 
18-98 
POSTAL  SERVICE 
Intemational  Mail  Manual: 
Global  Direct— Canada 
Admail  service;  published 
1-19-99 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Bumper  starxjard;  ten^iporary 
exemption;  published  1- 
19-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Exportation  and  importation  of 

animals  and  aninr^ 

products: 

Horses  from  Australia  and 
New  Zealand;  quarantine 
requirements;  comments 
due  by  1-29-99;  published 
11-30-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Practice  and  precedure: 
Procurenr»ent  and 
nonprocurement  activities; 
determent  and 
suspension  policies; 
comments  due  by  1-29- 
99;  published  12-30-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
End-use  certificate  program 
for  imported  Canadian 
wheat;  comments  due  by 
1-28-99;  published  1-13- 
99 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stocicyards 

Administration 

Grain  inspection: 
Rice;  cost  of  living  fees, 
increase;  comments  due 
by  1-25-99;  published  11- 
25-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management- 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 


Atlantic  highly  migratory 
species;  comments  due 
by  1-25-99;  published  10- 
26-98 
Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-29- 
99;  published  12-18-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Repricing  clause; 
restructuring  savings; 
comments  due  by  1-29- 
99;  published  11-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contracting  by  negotiation; 
comments  due  by  1-27- 
99;  published  12-28-98 
Air  pollutants,  hazardous; 
national  emission  standards: 

Pulp  and  paper  production; 
comments  due  by  1-27- 
99;  published  12-28-98 
Air  programs: 
Ambient  air  quality 
surveillance — 
Air  quality  index  reporting; 
comments  due  by  1-25- 
99;  published  12-9-98 
Air  quality  implenr)entation 
plans;  approval  arxl 
(yomulgation;  various 
States: 

Arizona;  comments  due  by 
1-29-99;  published  12-30- 
98 

Louisiana;  comments  due  by 
1-29-99;  published  12-30- 
98 
Hazardous  waste: 

Project  XL  program;  site- 
specific  projects — 
New  York  State  put>lk: 
utilities;  comments  due 
by  1-27-99;  published 
12-28-98 
Pestrcides;  tolerances  in  food. 

animal  feeds,  arxJ  raw 

agricultural  comnrxxjities: 

Azoxystrobin;  comments  due 
by  1-25-99;  published  11- 
25-98 

Carfentrazone-ethyl; 
comments  due  by  1-25- 
99;  published  11-25-98 

Tebufenozide;  comments 
due  by  1-25-99;  published 
11-25-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

PractKe  and  procedure: 
New  norxxjmmercial 
educational  broadcast 
facilities  applicants; 
comparative  starxJards 
reexamination;  comments 
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due  by  1-28-99;  published 
12-14-98 
Radio  stations;  table  of 
assignements: 
Iowa;  comments  due  by  1- 
25-99;  published  12-14-98 
Radio  stations;  table  of 
assignments: 

Illinois;  comments  due  by  1- 
25-99;  published  12-14-98 
Iowa;  comments  due  by  1- 

25-99;  published  12-14-98 
South  Dakota;  comments 
due  by  1-25-99;  published 
12-14-98 
West  Virginia;  comments 
due  by  1-25-99;  published 
12-14-98 
Television  broadcasting: 
Digital  television  capacity  t>y 
noncommercial  licenses; 
ancillary  or  supplemen 
tary  use;  comments  due 
by  1-28-99;  published  12- 
14-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 
Soy  protein  and  coronary 
heart  disease;  health 
claims;  comments  due 
by  1-25-99;  putjiished 
11-10-98 
Medical  devices: 
Class  I  devices;  premarket 
notification  requirements; 
exemption  designations; 
comments  due  by  1-26- 
99;  published  11-12-98 
Dental  and  mamnx>graphic 
x-ray  devices; 
performance  standards; 
comments  due  by  1-27- 
99;  published  10-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Group  health  plans  and 
individual  health  insurance 
market;  access,  portat)ility, 
and  renewability 
requirements: 
Newtwms'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Pecos  pupfish;  comments 
due  by  1-27-99;  published 
12-28-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 


Deportation  and  special  rule 
cancellation  of  removal  for 
certain  natior^ls  of 
Guatemala,  El  Salvador, 
and  former  Soviet  bloc 
countries;  comments  due 
by  1-25-99;  published  11- 
24-98 

Nonimmigrant  classes: 
Nonimmigrant  workers  (H-IB 
category);  petitioning 
requirements — 
Fee  schedule  arvj  Filing 
requirements;  comments 
due  by  1-29-99; 
published  11-30-98 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Institutional  management: 
Smoking/no  smoking  areas; 
comments  due  by  1-25- 
99;  published  11-25-98 

LABOR  DEPARTMENT 

Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portatMlity,  and  renewability 
requirements: 
Newtx>ms'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  1-27-99; 
published  12-28-98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  arKJ  procedures: 
Mechanical  and  digital 
phonorecord  delivery  rate 
adjustment  proceeding; 
comments  due  by  1-25- 
99;  published  12-24-98 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Leasing;  interpretive  ruling 
and  policy  statement; 
comments  due  by  1-27- 
99;  published  10-29-98 

Management  ofTicial 
interlocks;  clarification  and 
statutory  changes 
conformation;  comments 
due  by  1-27-99;  published 
10-29-98 

Member  business  loans  and 
appraisals;  comments  due 
by  1-29-99;  published  11- 
27-98 

Organization  and 
operations- 
Charitable  contributions 
and  donations; 


incorporation  of  agerKy 
polk:y;  comments  due 
by  1-27-99;  published 
10-29-98 
Statutory  liens; 
impressment  and 
enforcement;  comments 
due  by  1-27-99; 
published  10-29-98 
Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  actkw 
sysem  development; 
comments  due  by  1-27- 
99;  published  10-29-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Conpensation; 
miscellaneous  changes; 
comments  due  by  1-25- 
99;  published  11-24-98 

STATE  DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  1-29- 
99;  published  11-30-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Terrain  awareness  and 
waning  system;  technical 
standard  order  availability; 
comments  due  by  1-26- 
99;  published  11-4-98 
Airworthiness  directives: 

Agusta;  comments  due  by 
1-25-99;  published  11-24- 
98 

BFGoodrich  Avionies 
Systems,  Inc.;  comments 
due  by  1-29-99;  published 
12-3-98 

British  Aerospace; 
comments  due  by  1-29- 
99;  published  12-22-98 

Cessna;  comments  due  t)y 
1-26-99;  published  12-2- 
98 

Eurocopter  France; 
comments  due  by  1-25- 
99;  published  11-25-98 

General  Electric  Co.; 
comments  due  by  1-25- 
99;  published  11-25-98 

New  Piper  Aircraft,  Inc.; 
comments  due  by  1-27- 
99;  published  11-25-98 

Rot)inson  Helkx)pter  Co.; 
comments  due  by  1-25- 
99;  published  11-24-98 
Airworthiness  standards: 

Special  conditions — 
Raytheon  Aircraft  Co.; 
model  390  airplane; 
comments  due  by  1-27- 
99;  published  12-28-98 


Class  D  airspace;  convnents 
due  by  1-25-99;  published 
12-24-98 

Class  E  airspace;  comments 
due  by  1-25-99;  published 
12-24-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Seat  t)elts  use;  safety 
incentive  grants;  allocatkxis 
based  on  State  seat  belt 
use  rates;  comments  due  by 
1-29-99;  published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Seat  belt  use;  State 
observational  surveys; 
uniform  criteria;  comments 
due  by  1-29-99;  published 
9-1-98 

Seat  belts  use;  safety 
incentive  grants;  allocatkxis 
t)ased  on  State  seat  t>elt 
use  rates;  comments  due  by 
1-29-99;  published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportatiof)— 

DOT  cylinder 
spec<ficat)ons  and 
n^intenance, 
requalification,  and 
repair  requirements; 
comments  due  by  1-28- 
99;  published  10-30-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Distilled  spirits  plants: 

Regulatory  initiative; 
comments  due  by  1-29- 
99;  published  11-30-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Group  health  plans;  access, 
portability,  and 
renewability 
requirements — 

Newborns'  arxl  Mothers' 
Health  Protectk)n  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 

Newtx)rns'  and  Mothers' 
Health  Protection  Act; 
cross  reference; 
comments  due  t)y  1-25- 
99;  published  10-27-98 


VI 
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VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Well  grounded  claims/duty 
to  assist;  comments  due 
by  1-28-99;  >  published  10- 
30-98 
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CFR  CHECKLIST 


TMto 


Stock  NumtMT 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

puk>lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  thtat  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volunies  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  CFR  is  available  free  orv-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  httpi/www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  Is 

$951 .00  domestic,  S237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  nrx)ney  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

TKie                                  Stock  NumtMf  Price       Revision  Date 

1,  2  (2  Resereed) (869-034-00001-1) 5.00      *Jan.  1,  1998 

3  (1997  Compilation 
and  Ports  100  and 
101) (869-034-00002-9) 19.00 

4 (869-034-00003-7) 7.00 

S  PArts* 

1-699  ..'. (869-034-00004-5)  .. 

700-1199 (869-034-00005-3)  .. 

1200-€nd,  6  (6 
Reserved) (869-034-00006-1) 39.00       Jon.  1, 


35.00 
26.00 


'Jon.  1, 
»Jan.  1, 

Jon.  1, 
Jon.  1, 


7  Parts: 

1-26 (869-034^)0007-0) 24.00 

27-52  (869-034-00008-8) 30.00 

53-209 (869-034-00009-6) 20.00 

210-299 (86W)34-0001O-0) 44.W 

300-399 (869-034-0001 1-8) 24.00 

400-699 (869-034-00012-6) 33.00 

700-899 (869-034-00013-4) 30.00 

900-999 (869-034-00014-2) 39.00 

lOOO-l  199  (869-034-00015-1) 44.00 

1200-1599  (869-034-00016-9) 34.00 


58.00 
18.00 
33.00 
40.00 
24.00 


Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 


33.00       Jon.  1, 


40.00 
33.00 


1600-1899  (869-034-00017-7)  ., 

1900-1939  (869-034-00018-5)  .. 

1940-1949  (869-034-00019-3) .. 

1950-1999  (869-O34-00020-7)  .. 

2000-£nd (869-034-00021-5) .. 

8 (869-OiW)0022-3)  .. 

9  Parts: 

1-199  (869-034-00023-1)  .. 

200-€nd  (869-034-00024-0) .. 

10  Parts: 

0-50 (869-034-00025-8) 39.00 

51-199 (869-034-00026-6) 32.00 

200^99 (869-034-00027^) 31.00 

500-End  (869-034-00028-2) 43.00 

11  (869-034-00029-1) 19.00       Jan.  1, 

12  Parts: 

1-199  (869-034-00030-4)  .. 

200-219 (869-034-00031-2)  .. 

220-299 (869-034-00032-1)  .. 

30(M99 (869-034-00033-9)  .. 

500-599 (869-034-00034-7) .. 

600-£nd  (869-034-00035-5)  .. 

13 (869-034-00036-3) .. 


Jon.  1, 
Jon.  1, 

Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 


Jon.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1, 


17.00 
21.00 
39.00 
23.00 
24.00 
44.00 

23.00       Jon.  1,  1998 


998 
998 

998 
998 

998 

998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 

998 

998 
998 

998 
998 
998 
998 

998 


998 
998 
998 
998 
998 
998 


14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1199 (869-034-00040-1) 

1200-End (669-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869^)34-00043-6) 

800-£nd  (869-034-00044-4) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-£nd (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 

18  Parts: 

1-399  (869-O34-O0051-7) 

400-End (869-034-00052-5) 

19  Parts: 

1-140  (869-034-O0053-3) 

141-199 (869-034-00054-1) 

200-€nd  (869-034-O0055-0) 

20  Parts: 

1-399  (869-034^)0056-8) 

400-499 (869-034-00057-6) 

500-€nd (869-034-00058-4) 

21  Parts: 

1-99  (869-O34-O0059-2) 

100-169 (869-034-00060-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 (869-034-00065-7) 

800-1299 (869-O34-O0066-5) 

1300-£nd (869-034-00067-3) 

22  Parts: 

1-299  (869-034-00068-1) 

300-£nd  (86W)34-0006«)) 


47.00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.m 
33.00 
15.00 

29.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 


26  Parts: 

§§1.0-1-1.60 (869-034-00077-1) 26.00 

§§1.61-1.169 (869-034-00078-9) 48.00 

§§  1.170-1.300 (869-O34-O0079-7) 31.00 

§§1.301-1.400 (869-034-00080-1) 23.00 

§§  1.401-1.440 (869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5) 27.00 

§§  1.641-1.850 (869-034-00084-3) 32.00 

§§  1.851-1.907 (869-034-00085-1) 36.00 

§§  1.908-1.1000 (869-034-00086-0) 35.00 

§§  1.1001-1.1400  (869-034-00087-8) 38.00 

§§  1.1401-End  (869-034-00088-6) 51.00 

2-29  (869-034-00089-4) 36.00 

30-39  (869-034-00090-8) 25.00 

40-49  (869-034-00091-6) 16.00 

50-299 (869-034-0009^4) 19.W 

300^99 (869-034-00093-2) 34.00 

500-599 (869-034-00094-1) 10.00 

600-End  (869-034-00095-9) 9.00 


Jan.  1, 

Jan.  1, 

Jan.  1, 

Jan.  1, 

Jon.  1, 

Jan.  1, 

Jan.  1, 

Jan.  1, 

Jan.  1, 

Jon.  1. 

Apr.  1, 

Apr.  1. 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1. 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


Apr.  1, 
Apr.  1. 

23  (869-034-00070-3) 25.00        Apr.  1, 

24  Parts: 

0-199  (869-034-00071-1) 32.00 

20O-499 (869-034-00072-0) 28.00 

500-699 (869-034-00073-8) 17.00 

700-1699 (869-034-00074-6) 45.00 

1700-End (86W)34-O0075-4) ]7J00 

25  (869^)34-00076-2) 42.00 


Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  I, 
Apr.  1, 
Apr.  1, 
Apr.  I, 
Apr.  1, 
Apr.  I, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 


998 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 

998 

996 
998 
998 
998 
998 

998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


27  Parts: 

1-199  


(869-034-00096-7) 49.00   Apr.  1,  1998 


Vlll 
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TRI* 
200-€nd  . 

28  Parts: 

0-42  

43-end  ... 


29  Parts: 

0-«  

10(M99 

500-399  

900-1899  

1900-191 0(§§H00fo 

1910.999)  .... 
1910  (§§1910.1(1)0  to 

end)  

1911-1925  

1926 

1927-€nd  


30  Parts: 

1-199  

200-699.. 
700-€nd  . 


31  Parts: 

0-199  

200-€nd  

32  Parts: 

1-39,  Vol.  I .. 
1-39,  Vol.  II . 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

M0-€nd  

33  Parts: 

1-124  

125-199  

200-£nd  

34  Parts: 

1-299  

300-399 

400-€nd  


35 


36  Parts 

1-199  

200-299.. 
300-End  . 

37 

38  Parts: 

0-17  

18-£nd  ... 


39  

40  Parts: 

1-49  

50-51  

52  (52.01-52.10 
52  (52.1019-£nd 

53-59  

60  

61-62  

63  

64-71  

72-«0  

81-85  

86  

87-135  

136-149  ... 
150-189  ... 
190-259  ... 
260-265  ... 


Stock  Number  Price       Revision  Date 

(869-034-00097-5) 17.00      *  Ape.  1,  1997 


Title 


Stock  Number 


Price      Revision  Date 


(869-034-00098-3) 36.00  July  1, 

.  (869-034-00099-1)  30.00  July  1, 

(869-034-00100-9) 26.00  July  1, 

.(869-034-00101-7) 12.00  July  1, 

.(869-034-00 102-5) 40.00  Jul^  1, 

(869-034-00103-3) 20.00  July  1, 


(869-034-00104-1) 44.00        July  1, 


IM 


(869-034-00105-0) 27.00  July  1, 

.  (869-034-^)0106-8) 17.00  July  1, 

.(869-034-00 107-6) 30.00  July  1, 

,(869-034-00108-4) 41.00  July  1, 

.(869-034-00109-2) 33.00  July  1, 

.(869-034-00110-6) 29.00  July  1, 

.(869-034-00111-4) 33.00  July  1, 

.(869-034-00112-2) 20.00  July  1, 

.(869-034-00113-1) 46.00  July  1, 

15.00  2  July  1, 

19.00  2  July  1, 

18.00  2JtjJy  1, 

.(869-034-00114-9) 47.00  July  1, 

.(869-034-00115-7) 51.M  July  1, 

.(869-034-00116-5) 33.00  July  1, 

.(869-034-00117-3) 22.00  July  1, 

.(869-034-00118-1) 26.00  July  1, 

.(869-034-00119-0) 27.00  July  1, 

.(869-034-00120-3) 29.00  July  1, 

.(869-034-00121-1) 38.00  July  1, 

.(869-034-00122-0) 30.00  July  1, 

.(869-034-00123-8) 27.00  July  1, 

.(869-034-00124-6) 25.00  July  1, 

.(869-034-00125-4) 44.00  July  1, 

.(869-034-00126-2) 14.00  July  1, 

.(869-034-00127-1) 20.00  July  1, 

.(869-034-00128-9) 21.00  ^ly  1, 

.(869-034-00129-7) 35.00  July  1, 

(869-034-00130-1) 27.00  July  1, 

.(869-034-00131-9) 34.00  July  1, 

.(869-034-00132-7) 39.00  July  1, 

.(869-034-00133-5) 23.00  Jutyl, 

.(869-034-00134-3) 31.00  July  1, 

.(869-034^»135-1) 24.00  July  1, 

.(869-034-00136-0) 28.00  July  1, 

.(869-034-00 137-8) 33.00  July  1, 

.(869-034-00138-6) 17.00  July  1, 

.(869-034-00 139-4) 53.00  July  1, 

.(869-034-00140-8) 18,00  July  1, 

.  (869-034-00 14 1-6) 57.00  July  1, 

.(869-034-00142-4) 11.00  July  1, 

.(869-034-00143-2) 36.00  July  1, 

.(869-034-00144-1) 31.00  July  1, 

.(869-034-00144-9) 53.00  July  1, 

.(869-034-00146-7) 47,00  July  1, 

.(869-034-00147-5) 37.00  July  1, 

.(869-034-00148-3) 34.00  July  1, 

.(869-034-00149-1) 23.00  July  1, 

.  (869-034-00 150-9) 29.00  July  1. 
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998 
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998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


266-299 (869-034-00151-3) 33.00 

300-399 (869-034-00152-1) 26.00 

400-424 (869-034-00153-0) 33.00 

425-699 (869-034-00154-8)  42.00 

700-789 (869-034-00155-6) 41.00 

790-€nd  (869-034-00156-4) 22.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


y6 

7 

8 

9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

1 8,  Vol.  Ill,  Ports  20-52 1 3.00 

19-100 13.00 

1-100  (869-034-00157-2) 13.00 

101  „ (869-034-00158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

201-End  (869-034-00160-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1) 34.00 

400-429 (869-032-00161-8) 35.00 

•430-End  (869-034-00163-7) 51.00 

43  Parts: 

1-999  (869-032-00163-4)  .. 

1000-end  (869-032-00164-2)  .. 


31.00 
50.00 

44  (869-032-00165-1) 31.00 

45  Parts: 

1-199  (869-032-00166-9) 30.00 

200-499 (869-032-00167-7) 18.00 

500-1 199 (869-032-00168-5) 29.00 

•1200-End  (869-034-00 170-0) 39.00 

46  Parts: 

1-40  (869-032-00170-7) 26.00 

41-69  (869-032-00171-5) 22.00 

70-89  (869-034-00173-4) 8.00 

90-139 (869-032-001 73-1) 27.00 

140-155 (869-032-00174-0) 15.00 

156-165 (869-032-00175-8) 20.00 

166-199 (869-032-001 76-«) 26.00 

200-499 (869-032-00177-4) 21.00 

500-£nd  (869-034-00179-3) 16.00 

47  Parts: 

•0-19 (869-034-00 180-7) 36.00 

20-39  (869-032^)0180-4) 27.00 

40-69  (869-032-00181-2) 23.00 

70-79  (869-O32-00182-1) 33.00 

80-End  (869-032-00183-9) 43.00 

48  Chapters: 

1  (Ports  1-51)  (869-034-00185-8) 51.00 

1  (Ports  52-99)  (869-034-00186-6) 29.00 

2  (Ports  201-299) (869-032-00186-3) 35.00 

3-6 (869-032-00187-1) 29.W 

7-14  (869-032-00188-0) 32.00 

15-28  (869-032-00189-8) 33.00 

29-End  (869-032-00 190-1) 25.00 

49  Parts: 

1-99  (869-034-00192-1) 31.00 

100-185  .„ (869-032^)0192-8) 50.00 

186-199 (869-032-00193-6) 1 1.00 

200-399 (869-032-00194-4) 43.00 

400-999 (869-O32-00195-2) 49.00 

1000-1 199  (869-034-00197-1) 17.00 

1200-End (869-032-00197-9) 14.00 

50  Parts: 

1-199  (869-032-00198-7) 41.00 

200-599 (869-032-00199-5) 22.00 

600-End  (869-032-00200-2) 29.00 
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IX 


Title  Stock  Number  Prfc*       Revision  Date 

CFR  Index  and  Findings 
Aids (869-034-0004^-6) 46.M        Jan.  1,  1998 

Complete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  rrKJiling) 247.00  1997 

Complete  set  (one-time  mailing)  264.W  1996 

'  Because  Titte  3  is  on  annual  comoilation,  this  volume  and  aN  previous  volumes 
stxxild  be  retained  as  o  permanent  relererKe  source. 

*The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  orty  (or 
Ports  1-39  inclusive.  For  trte  ful  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consuH  the  three  CFR  volumes  issued  as  of  July  1,  1984,  contanmg 
those  pvts. 

»The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  (ul  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  of  July  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

*riilo  amendments  to  this  volume  were  prorrxjlgated  duing  the  period  Januay 
1,  1997  through  December  31,  1997.  The  CFR  volume  Issued  as  of  January 
1.1997  should  be  retained. 

*No  amendrrtents  to  this  volume  were  promulgated  during  the  period  April 
1,  1997,  through  Apr!  1,  1998.  The  CFR  volume  ssued  as  of  April  1.  1997. 
should  be  retained. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  irxJicate  the  nature  of  ttw  changes- 
such  as  levised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  indsK,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies  Significant  sutijects  are  carried 
as  cross-references. 
$25per^ear. 


A  finding 
Federal 
in  the 


4d  is  included  in  each  publication  which  lists 
lister  page  numbers  with  the  date  of  publication 
Register 


Re  31 


Fediral 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  C  Dda: 


*5421 

DYES 


,  enter  the  following  indicated  subscriptions  for  one  year: 

LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  co  t  of  my  order  is  $ 

Internationa^  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  f  trsonal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  adc  ress/attention  line 


I     1  GPO  Deposit  Account 

I    I  VISA       LJ  MasterCard  Account 


-□ 


Street  address 


City,  State.  ZI  >  code 


Daytime  phon  ^  including  area  code 


1      II      1  1  1  1    1 

,  .  1                  (Credit  card  expiration  date)                 vnur  nrHrr ' 

Purchase  orde 
May  we  make  gri 


number  (optional) 

YES     NO 

name/address  avaflaMe  to  other  maOers?      | |   | | 


our 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1«7 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

:  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

•212    MAIN    STREET 

•  FORESTVILLE    MD    20704 


/• 


DEC97  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


I I   Yli<i3,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  'M/glK^ 
It's  Easy!  SHE 


VT&r 


Superintendent  of  Documents  Subscription  Order  Form 

Order  Processing  Code. 

*  5468 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


I I  GPO  Deposit  Account         

EH  VISA       EH  MasterCard  Account 


l-D 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

VES     NO 

May  we  make  your  name/address  available  to  Other  mailers?     | |  | | 


Authorizing  signature  1 1/3 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Freej  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http:/Avww.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  iwais.access. gpo.gov 
and  Iqgin  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munidations  software  and 
modeiki  to  call  (202) 
512-1661;  type  swais,  then 
login  is  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  ftirther  information 
contiact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
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Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
it     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 


II 
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The  FEDERAL  IffiGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC]20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  Regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.SJ  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Re^ster  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agenciest  These  include  Presidential  proclamations  and 
Executive  Order*,  Federal  agency  documents  naving  general 
applicability  anq  legal  effect,  documents  required  to  be  published 
by  act  of  CongTBts,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Registerlthe  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  filel  for  public  inspection,  see  http://www.nara.gov/ 
fedreg.  I 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Reeister  as  the  official  serial  publication 
established  undar  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  la  service  of  the  U.S.  Government  Printing  Office. 

The  online  editibn  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  end  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  T|XT  (ASQI  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  materiil  to  ensure  that  documents  were  properly 
downloaded.      1 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gf)6.gov/n2ira.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo  gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  infomjation  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Tiam  by  E-mail  at  gpoaccess©gpo.gov;  by  fax  at 
(202)  512-1262;!  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  sub$cription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
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Title  3— 

The  President 


Proclamatioii  7162  of  Jaauary  14,  1999 
Religious  Freedom  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  Religious  Freedom  Day  we  commemorate  a  landmark  achievement  in 
the  history  of  our  Nation:  the  adoption  in  1786  by  the  Virginia  legislature 
of  a  religious  freedom  statute.  This  historic  legislation,  drafted  by  Thomas 
Jefferson  and  co-sponsored  by  James  Madison,  was  designed  to  prevent 
religious  discrimination  and  to  protect  Virginians  from  pressure  to  join 
or  support  any  church.  It  served  as  the  model  for  the  First  Amendment 
of  our  Constitution,  the  guarantee  of  freedom  of  religion  that  has  beckoned 
so  many  people  fleeing  persecution  to  seek  sanctuary  in  this  land. 

Americans  are  a  deeply  religious  people,  and  our  right  to  worship  as  we 
choose,  to  follow  our  own  personal  beliefs,  is  the  source  of  much  of  our 
Nation's  strength.  Our  churches,  synagogues,  mosques,  temples,  and  other 
houses  of  worship  are  centers  of  community  service  and  community  life. 
They  preserve  and  promote  the  values  and  religious  traditions  that  have 
infused  our  efforts  to  build  a  civil  society  based  on  mutual  respect,  compas- 
sion, and  generosity.  They  provide  our  children  with  the  moral  compass 
to  make  wise  choices. 

America's  reverence  for  religious  freedom  and  religious  tolerance  has  saved 
us  from  much  of  the  hatred  and  violence  that  have  plagued  so  many  other 
peoples  around  the  world.  We  have  always  been  vigilant  in  protecting  this 
freedom,  but  our  efforts  cannot  stop  at  our  own  shores.  We  cannot  ignore 
the  suffering  of  men  and  women  across  the  globe  today  who  are  harassed, 
imprisoned,  tortured,  and  executed  simply  for  seeking  to  live  by  their  own 
beliefs.  Freedom  of  religion  is  a  fundamental  human  right  that  must  be 
upheld  by  every  nation  and  guaranteed  by  every  government.  The  promotion 
of  religious  freedom  for  all  peoples  must  continue  to  serve  as  a  central 
element  of  our  foreign  policy. 

Reflecting  our  steadfast  commitment  to  this  goal,  last  fall  the  Congress 
passed,  and  I  was  proud  to  sign  into  law,  the  International  Religious  Freedom 
Act  of  1998.  This  legislation  enhances  our  ability  to  advance  freedom  of 
religion  for  men  and  women  of  all  faiths  throughout  the  world.  It  also 
establishes  a  new  position  at  the  Department  of  State — the  Ambassador 
at  Large  for  International  Religious  Freedom — to  ensure  that  religious  liberty 
concerns  receive  consistent  and  appropriate  attention  at  the  highest  policy- 
making levels. 

On  Religious  Freedom  Day,  let  us  give  thanks  for  this  precious  right  that 
has  so  profoundly  shaped  and  sustained  our  Nation,  and  let  us  strengthen 
our  efforts  to  share  its  blessings  with  oppressed  peoples  everywhere. 

NOW.  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  16,  1999,  as 
Religious  Freedom  Day.  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  ceremonies,  activities,  and  programs,  and 
I  urge  all  Americans  to  reaffirm  their  devotion  to  the  fundamental  principles 
of  religious  freedom  and  religious  tolerance. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


O^TtAJ^^^i^^^^^iw 
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Proclamation  7163  of  January  15,  1999 

Martin  Luther  King,  Jr.,  Federal  Holiday,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

January  15  would  have  marked  the  70th  birthday  of  Dr.  Martin  Luther 
King,  Jr.,  a  man  of  great  vision  and  moral  purpose  whose  dream  for  our 
Nation  set  into  motion  such  powerful,  sweeping  changes  that  their  impact 
is  still  being  felt  today.  While  he  was  taken  from  us  too  soon,  we  still 
have  with  us  the  gifts  of  his  vision,  convictions,  eloquence,  and  example. 
We  still  hear  the  echo  of  his  voice  telling  us  that  "Life's  most  persistent 
and  urgent  question  is,  'What  are  you  doing  for  others?'" 

We  know  what  Dr.  King  did  for  others.  He  energized  and  mobilized  a 
generation  of  Americans,  black  and  white,  to  join  in  the  struggle  for  civil 
rights,  to  respond  to  violence,  hatred,  and  unjust  incarceration  with  the 
spirit  of  peace,  love,  and  righteousness.  He  taught  us  that  we  could  not 
claim  America  as  the  land  of  justice,  freedom,  and  equality  as  long  as 
millions  of  our  citizens  continually  and  systematically  faced  discriminatory 
and  oppressive  treatment.  He  challenged  us  to  recognize  that  the  fundamental 
rights  of  all  Americans  are  forever  interconnected,  for  "we  are  caught  in 
an  inescapable  network  of  mutuality,  tied  in  a  single  garment  of  destiny. 
Whatever  affects  one  directly,  affects  all  indirectly." 

Martin  Luther  King,  Jr.,  awakened  America's  conscience  to  the  immorality 
of  racism.  He  was  the  driving  force  behind  the  passage  of  the  Civil  Rights 
Act  of  1964,  the  Voting  Rights  Act  of  1965,  and  the  Fair  Housing  Act 
of  1968.  For  African  Americans,  this  landmark  legislation  meant  that  the 
opportunity  for  a  quality  education  would  no  longer  be  impossible,  the 
levers  of  the  voting  booth  would  no  longer  be  out  of  reach,  and  the  purchase 
of  a  dream  home  would  no  longer  be  unattainable.  Millions  of  Americans — 
of  every  race  and  background  and  culture — live  brighter  lives  today  because 
of  Martin  Luther  King,  Jr. 

Dr.  King's  dream  of  unity  for  America  did  not  die  with  him.  Today,  as 
our  Nation  becomes  increasingly  multiracial  and  multiethnic,  his  compelling 
vision  is  more  important  than  ever,  and  the  means  for  realizing  it  are 
now  within  our  reach.  This  past  year,  as  part  of  my  Initiative  on  Race, 
Americans  across  the  country  participated  in  thousands  of  honest  and  open 
conversations  about  race  in  a  sincere  effort  to  heal  our  divisions  and  move 
toward  genuine  reconciliation.  We  learned  much  about  the  roots  of  prejudice; 
but  more  important,  we  learned  much  about  how  to  overcome  it.  In  commu- 
nity after  community,  in  every  field  of  endeavor  from  sports  and  education 
to  business  and  religion,  we  discovered  organizations  and  programs  that 
have  succeeded  in  bridging  gaps  between  people  of  different  races  and 
cultures.  These  promising  practices  offer  us  both  realistic  guidelines  for 
everyday  action  and  genuine  hope  that  we  can  respect  one  another's  dif- 
ferences and  embrace  the  values  that  unite  us. 

Now  it  is  our  turn  to  answer  the  question,  "What  are  you  doing  for  others?" 
As  part  of  our  response,  each  year  since  1994  we  have  made  the  Martin 
Luther  King,  Jr.,  Federal  Holiday  a  national  day  of  service,  a  day  on  which 
to  honor  Dr.  King's  legacy  through  service  projects  across  our  country. 
Instead  of  taking  a  day  off,  millions  of  our  fellow  Americans  respond  to 
the  needs  of  their  communities,  through  activities  like  tutoring  children, 
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sheltering  the  homeless,  making  schoolyards  safer,  or  making  public  parks 
more  inviting. 

Let  us  make  this  year's  observance  the  beginning  of  a  broader  effort  to 
improve  our  communities  and  the  lives  of  our  fellow  Americans,  to  make 
the  personal  choices  and  take  the  personal  actions  that  will  bridge  the 
gaps — racial  and  otherwise — that  keep  us  from  becoming  the  people  we 
were  meant  to  be.  Working  together,  joining  our  hearts  and  our  hands. 
we  will  succeed  in  building  One  America  for  the  21st  century  and  in 
fulfilling  the  dream  of  Martin  Luther  King,  Jr. 

NOW,  THEREFORE,  1,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday.  January  18, 
1999,  as  the  Martin  Luther  King,  Jr.,  Federal  Holiday.  I  call  upon  all  Ameri- 
cans to  observe  this  occasion  and  to  honor  Dr.  King's  legacy  with  appropriate 
programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appltcability  and  legal  effect,  most  of  wt)ich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEtfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Doclcet  No.  97-107-3] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  etre  amending  the  fruits 
and  vegetables  regulations  to  declare 
certain  areas  in  the  Mexican  States  of 
Baja  California  Sur,  Chihuahua,  and 
Sonora  as  fruit-fly-free  areas.  We  are 
taking  this  action  based  on  our 
determination  that  these  areas  meet  our 
criteria  for  pest-free  areas  with  regard  to 
fruit  flies.  This  action  relieves 
restrictions  on  the  importation  of  certain 
fruits  from  those  areas  while  continuing 
to  prevent  the  introduction  of  plant 
pests  into  the  United  States. 
EFFECTIVE  DATE:  January  20,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Campbell,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799;  or  E-mail: 
Ronald.C.Campbell@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  fruit  flies  and 
other  injurious  plant  pests  that  are  new 
to  or  not  widely  distributed  within  and 
throughout  the  United  States. 

The  regulations  at  §319.56-2  (e)(4) 
provide  for  the  importation  of  certain 
fruits  and  vegetables  from  foreign  areas 


that  are  determined  to  be  free  of  certain 
injurious  plant  pests  under  the  criteria 
in  §  319.56-2(f).  Paragraph  (h)  of 
§  319.56-2  lists  areas  in  Mexico  that 
meet  the  pest-free  criteria  of  §  319.56- 
2(e)  and  (f)  with  regard  to  certain  fruit 
flies  and  includes  a  list  of  fruits  that 
may  be  imported  from  those  areas 
without  treatment  for  those  fruit  flies. 

On  June  5, 1998,  we  published  in  the 
Federal  Register  (63  FR  30646-30655. 
Docket  No.  97-107-1)  a  proposal  to 
amend  the  regulations  to  list  a  number 
of  fruits  and  vegetables  from  certain 
parts  of  the  world  as  eligible,  under 
specified  conditions,  for  importation 
into  the  United  States  and  to  amend 
§  319.56-2(h)  of  the  regulations  to 
declare  additional  areas  in  Mexico  as 
free  of  certain  fruit  flies.  We  proposed 
these  actions  at  the  request  of  various 
importers  and  foreign  ministries  of 
agriculture  and  after  conducting  pest 
risk  analyses  that  indicated  that  these 
actions  could  be  taken  without 
significant  risk  of  introducing  plant 
pests  into  the  United  States. 

We  solicited  comments  concerning 
our  proposed  for  60  days  ending  August 
4, 1998.  We  received  six  comments  by 
that  date.  They  were  from 
representatives  of  industry  and  a  State 
government.  Four  commenters 
supported  the  proposed  rule  in  its 
entirety;  one  commenter  pointed  out  an 
inadvertent  omission  from  the  proposed 
rule;  and  one  commenter  had 
reservations  about  specific  provisions  of 
the  proposed  rule.  One  of  the  concerns 
expressed  by  the  commenter  having 
reservations  pertained  to  the  proposed 
amendment  of  §  319.56-2(h)  to  declare 
additional  areas  in  Mexico  as  free  of 
fruit  flies.  Because  we  beUeved  that  this 
issue  warranted  further  review  and 
consideration,  we  published  a  final  rule 
on  November  30,  1998  (63  FR  65650- 
65657,  Docket  No.  97-107-2). 
concerning  all  portions  of  our  June  5. 
1998,  proposed  rule  except  the  portion 
concerning  additional  fruit-fly-free  areas 
in  Mexico. 

We  have  now  completed  our  review 
of  the  data  concerning  the  proposed 
fruit-fly-free  areas  in  Mexico  and  are 
proceeding  with  a  final  rule  on  that 
issue.  Our  discussion  of  the  two 
comments  received  pertaining  to  this 
issue  follows: 

Comment:  The  expansion  of  the  fruit- 
fly-free  zone  in  Mexico  is  premature. 
Since  May  of  this  year,  30  Mexican  fruit 


flies  have  been  trapped  in  Tijuana,  and, 
once  again,  a  Mediterranean  fruit  fly 
population  is  building  in  the  States  of 
Chiapas  and  Tabasco.  Mexico  has  not 
provided  any  information  on  its  plans  to 
combat  these  populations.  Further, 
Mexican  authorities  have  put  the  sterile 
Mexican  fruit  fly  release  program  on 
hold  for  lack  of  an  appropriate  release 
site. 

In  addition,  as  of  July  1997,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  did  not  consider 
Chihuahua  free  of  fruit  flies,  and  agency 
officials  said  that  they  would  not  do  so 
until  a  pest  risk  assessment  was 
performed  for  each  export  commodity 
under  consideration.  Have  these 
assessments  been  submitted  to  and 
reviewed  by  APHIS  staff? 

Response:  The  three  locations — 
Tijuana.  Chiapas,  and  Tabasco^ 
mentioned  by  the  commenter  as  being 
associated  with  fruit  flies  are  separated 
by  long  distances  or  natural  boundaries, 
such  as  mountains  and  rivers,  from  the 
municipalities  listed  in  the  proposed 
rule  for  recognition  as  being  free  of  fruit 
flies.  Further.  Mexico's  sterile  Mexican 
fruit  fly  release  program  applies  to  the 
Tijuana  area  only  and,  therefore,  is  not 
a  relevant  issue  for  consideration  in 
relation  to  the  fruit-fly-free  areas  in  Baja 
CaUfomia  Sur.  Chihuahua,  and  Sonora 
that  were  proposed. 

Pest  risk  assessments  have  been 
performed  for  each  export  commodity 
(i.e..  apples,  apricots,  grapefruit, 
oranges,  peaches,  persimmons, 
pomegranates,  and  tangerines)  affected 
by  declaring  the  municipalities  of 
Bachiniva.  Casas  Grandes,  Cuahutemec. 
Guerrero,  Namiquipa.  and  Nuevo  Casas 
Grandes  in  the  State  of  Chihuahua  as 
fruit-fly-free  areas.  In  addition,  all  of  the 
municipalities  declared  in  the  proposed 
rule  to  be  fruit-fly-free  areas  in  Mexico, 
including  those  municipalities  in  the 
State  of  Chihuahua,  provided  APHIS 
with  trapping  data  and  information  on 
measures  employed  to  prevent  the 
establishment  of  fruit  flies.  This 
information  demonstrates  that  these 
areas  meet  the  criteria  in  §  319.56-2  (e) 
and(f).' 

Comment:  The  municipality  of 
Plutarco  Elias  Calles  should  have  been 


'  Information  on  these  pest  risk  assessments  and 
the  other  data  referenced  above  may  be  obtained  by 
writing  to  the  person  listed  under  FOR  FURTHER 
iNFOmMTKM  CONTACT  or  by  calling  the  Plant 
Protection  and  Quarantine  fax  vault  at  (301)  734- 
3560. 
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included  in  th^  list  of  municipalities  in 
the  State  of  Soiora  proposed  as  fruit-fly- 
free  areas.        J 

Response:  VVie  agree.  In  the  proposed 
rule,  we  negledted  to  correct  an  out-of- 
date  reference  io  the  municipality  of 
Puerto  Penascd  in  Sonora,  Mexico. 
Puerto  Penascq  has  been  divided  into 
two  sections:  rtjerto  Penasco  and 
Plutarco  Elias  Calles.  Accordingly,  we 
are  adding  Plutarco  Elias  Calles  to  the 
listin§319.56^2(h). 

Therefore,  far  the  reasons  given  in  the 
proposed  rule  ind  in  this  docimient,  we 
are  adopting  the  proposed  rule  as  a  final 
rule  with  the  change  discussed  in  this 
dociunent. 

Effiective  Date 

This  is  a  subptantive  rule  that  relieves 
restrictions  an^,  pursuant  to  the 
provisions  of  ^  U.S.C.  553.  may  be  made 
effective  less  tlan  30  days  after 
pubUcation  in  the  Federal  Register. 
Immediate  imjilementation  of  this  rule 
is  necessary  tO]  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  wej  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  ^d  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  shouljd  be  effective  upon 
publication  in  she  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  hak  been  reviewed  under 
Executive  Ord^r  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  o|f  Executive  Order  12866 
and.  thereforej  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regardiiig  the  impact  of  this  rule 
on  small  entities.  In  our  proposed  rule, 
we  invited  coihments  on  the  potential 
effects  of  the  proposed  actions.  In 
particular,  we  (requested  information  on 
the  number  arjd  kind  of  small  entities 
that  may  incut  benefits  or  costs  from  the 
implementation  of  the  proposed  rule. 
No  comments  kvere  submitted.  Based  on 
the  information  we  have,  there  is  no 
basis  to  conclmde  that  adoption  of  this 
rule  will  resutt  in  any  significant 
economic  impiact  on  a  substantial 
number  of  small  entities. 

Under  the  Flederal  Plant  Pest  Act  (7 
U.S.C.  ISOaa-ksOjj)  and  the  Plant 
Quarantine  Ait  (7  U.S.C.  151-165  and 
167).  the  Secretary  of  Agriculture  is 
authorized  to  regulate  the  importation  of 
fruits  and  vegetables  to  prevent  the 
introduction  of  injurious  plant  pests. 
We  are  amenqing  the  fruits  and 
vegetables  regjulations  to  declare 
additional  arebs  in  Mexico  as  fruit-fly- 


free  areas.  With  the  addition  of  new 
fruit-fly-free  areas  in  the  Mexican  States 
of  Baja  Cahfomia  Siu-.  Chihuahua,  and 
Sonora.  the  importation  into  the  United 
States  of  four  types  of  firuit  will  be 
affected.  These  fruits  are  apple,  orange, 
peach,  and  tangerine.  We  project  that 
increases  in  exports  to  the  United  States 
of  those  fruits  would  be  as  follows: 
Apples.  4.000  metric  tons;  oranges. 
28,144  metric  tons;  peaches,  2,000 
metric  tons;  and  tangerines,  280  metric 
tons.  Import  levels  of  apricots, 
grapefruits,  persimmons,  and 
pomegranates — the  other  friiits  eligible 
for  importation  into  the  United  States 
from  Mexico  under  §  319.56-2(h)— are 
not  expected  to  be  affected  by  this  rule. 
U.S.  apple  production  in  1996  totaled 
4,732,860  metric  tons  and  was  worth 
$1.84  billion.  Projected  additional 
imports  from  Mexico  of  4,000  metric 
tons  represent  less  than  0.1  percent  of 
U.S.  production.  Further,  the  United 
States  is  a  net  exporter  of  apples, 
exporting  more  than  three  times  as 
many  apples  as  it  imports. 

U.S.  orange  production  in  1996 
totaled  10,634.920  metric  tons  and  was 
worth  $1,895  billion.  Projected 
additional  imports  from  Mexico  of 
28,144  metric  tons  represent  less  than 
0.3  percent  of  U.S.  production.  In  1996, 
the  quantity  of  oranges  exported  by  the 
United  States  was  22  times  greater  than 
the  quantity  imported. 

U.S.  peach  production  in  1996  totaled 
938,940  metric  tons  and  was  worth  $378 
million.  Projected  additional  imports 
from  Mexico  of  2,000  metric  tons 
represent  about  0.2  percent  of  U.S. 
production.  Further,  the  United  States  is 
a  net  exporter  of  peaches,  exporting  1.7 
times  as  many  peaches  as  it  imports. 
U.S.  tangerine  production  in  1996 
totaled  315,700  metric  tons  and  was 
worth  $112  million.  Projected 
additional  imports  from  Mexico  of  280 
metric  tons  represent  less  than  0.1 
percent  of  U.S.  production.  Further,  the 
United  States  is  a  net  exporter  of 
tangerines,  exporting  six  times  as  many 
tangerines  as  it  imports. 

In  the  case  of  each  of  these  four  fruits, 
the  amount  of  projected  additional 
exports  to  the  United  States  due  to  the 
newly  recognized  fruit-fly-free  areas  is 
extremely  small  compared  to  U.S. 
production.  Also,  in  each  case,  the 
United  States  is  a  net  exporter  of  the 
fruit,  reflecting  excess  supply.  Impacts 
on  costs  or  prices  for  U.S.  producers  and 
consumers  are  expected  to  be  negligible. 
APHIS  does  not  anticipate  any  adverse 
effects  on  small  entities  or  the  ability  of 
U.S.  entities  to  compete  in  domestic  and 
export  markets  as  a  result  of  this  rule. 


Executive  Order  12988 

This  rule  reduces  restrictions  on  the 
importation  into  the  United  States  of 
apples,  apricots,  grapefruit,  oranges, 
peaches,  persimmons,  pomegranates, 
and  tangerines  from  specified  fruit-fly- 
free  areas  of  Mexico.  State  and  local 
laws  and  regulations  regarding  the 
importation  of  those  finits  imported 
under  this  rule  are  preempted  while  the 
fruits  are  in  foreign  commerce.  Fresh 
fiiiits  and  vegetables  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  pubHc  and 
remain  in  foreign  commerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  commerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by-case  basis.  No  retroactive  effect  will 
be  given  to  this  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  When  OMB  notifies  us  of  its 
decision,  we  will  publish  a  document  in 
the  Federal  Register  providing  notice  of 
the  assigned  OMB  control  number  or,  if 
approval  is  denied,  providing  notice  of 
what  action  we  plan  to  take. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton.  Fruits,  Honey, 
Imports,  Nursery  stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee,  150ff, 
151-167.  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80,  and  371.2(c). 

2.  In  §  319.56-2,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  31 9.56-2    Restrictions  on  entry  of  fruits 
and  vegetables. 

***** 

(h)  The  Administrator  has  determined 
that  the  following  municipalities  in 
Mexico  meet  the  criteria  of  paragraphs* 
(e)  and  (f)  of  this  section  with  regard  to 
the  plant  pests  Ceratitis  capitata, 
Anastrepha  ludens,  A.  serpentina.  A. 
obliqua,  and  A.  fraterculus:  Comondu, 
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Loreto,  and  Mulege  in  the  State  of  Baja 
California  Sur;  Bachiniva,  Casas 
Crandes,  Cuahutemoc,  Guerrero, 
Namiquipa,  and  Nuevo  Casas  Grandes 
in  the  State  of  Chihuahua;  and  Altar, 
Atil,  Bacum,  Benito  Juarez,  Caborca, 
Cajeme,  Carbo,  Empalme,  Etchojoa, 
Cuaymas,  Hermosillo,  Huatabampo, 
Navajoa,  Pitiquito,  Plutarco  Elias  Calles, 
Puerto  Penasco,  San  Luis  Rio  Colorado, 
San  Miguel,  and  San  Rio  Muerto  in  the 
State  of  Sonora.  Apples,  apricots, 
grapefruit,  oranges,  peaches, 
persimmons,  pomegranates,  and 
tangerines  may  be  imported  from  these 
areas  without  treatment  for  the  pests 
named  in  this  paragraph. 
***** 

Done  in  Washington,  DC,  this  13th  day  of 
January  1999. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  99-1225  Filed  1-19-99;  8:45  am) 
BiLUNO  CODE  3410-34-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300770;  FRL-6049-e] 
RIN  2070-nAB78 

Proplconazole;  Pesticide  Tolerances 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  propiconazole  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  in  or  on 
blueberries  and  raspberries.  This  action 
is  in  response  to  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  blueberries  and 
raspberries.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  propiconazole  in  these  food 
commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerances  vdll  expire  and  are  revoked 
on  December  31, 1999. 

DATES:  This  regulation  is  effective 
January  20, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  22, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 


docket  control  number,  (OPP-300770J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  emy  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber,  [OPP- 
300770],  must  also  be  submitted  to: 
Public  haformation  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
ArUngton,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-300770]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505CJ.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA,  (703)  308-9362,  e-mail: 
schaible.stephen@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408  and  (1)(6)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e)  and  (1)(6),  is  estabUshing 
tolerances  for  combined  residues  of  the 
fungicide  propiconazole,  l-[(2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yl]methyl]-lH-l,2,4-triazole,  and  its 
metabolite  determined  as  2,4- 
dichlorobenzoic  acid,  in  or  on 
blueberries  and  raspberries  at  1.0  part 


per  million  (ppm).  These  tolerances  will 
expire  and  are  revoked  on  December  31, 
1999.  EPA  will  pubhsh  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  in  this 
preamble  and  discussed  in  greater  detail 
in  the  final  rule  establishing  the  time- 
limited  tolerance  associated  with  the 
emergency  exemption  for  use  of 
propiconazole  on  sorghum  (61  FR 
58135,  November  13.  1996){FRL-5572- 
9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-Umited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
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result  from  the  ise  of  a  pesticide  under 
an  emergency  eKemption  granted  by 
EPA  under  sectjon  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notios  or  period  for  public 
comment. 

Because  deci!  ions  on  section  18- 
related  tolerancBS  must  proceed  before 
EPA  reaches  clcsure  on  several  policy 
issues  relating  t  o  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  pf  section  408  and  the 
new  safety  stan  lard  to  other  tolerances 
and  exemption! . 

n.  Emergency  exemptions  for 
Propiconazole  ^n  Blueberries  and 
Raspberries  an^  FFDCA  Tolerances 

Mummy  berry  (Monilinia  vaccinii- 
corywbosi)  is  a  fungal  disease  which 
causes  damage  to  the  fruit,  flower  and 
leaf  of  blueberries.  The  principal  cause 
of  significant  yijeld  reductions  to  wild 
blueberries  is  tl^e  destruction  of  flowers/ 
flower  clusters  Jn  the  spring  by  the 
primary  inoculum,  though  severe 
defoliation  may  also  result  in  reduced^ 
berry  size.  Triflorine  was  the  preferred 
fungicide  for  controlling  this  disease, 
but  the  use  was  voluntarily  canceled  by 
the  registrant  aiid  only  a  limited  amount 
of  existing  stocf  is  available.  Sulfur, 
zlram,  neem  oil  certain  copper 
compounds,  poitassium  salts  of  fatty 
acids,  and  chlojothalonil  are  all 
alternative  funmcides  registered  for  use 
on  blueberries,  but  these  are  generally 
considered  to  provide  unsuitable  or 
unknown  leveU  of  performance.  The 
only  non-chemjcal  control  measure  is 
the  burning  of  (elds  to  pnme  back 
vegetative  growtth;  this  practice  is  no 
longer  considened  environmentally 
acceptable  and  has  been  replaced  by 
mowing,  which  does  not  reduce  the 
fungal  inoculuip  on  the  mummified 
berries.  The  Agfency  concluded  that 
while  it  was  unjclear  whether  growers 
are  expected  toisuffer  "significant" 
economic  losses  in  1998  from  this 
disease,  they  mpy  incur  significant 
economic  losse$  in  the  1999  growing 
season  if  the  mimimy  berry  disease 
intensifies  without  adequate  control. 

Yellow  rust  qf  raspberry  is  caused  by 
a  fungal  pathogen,  Phragmidium  rubi- 
idaei.  The  pathogen  is  widespread  In 
red  raspberry  fields  in  Oregon  and 
Washington  States,  particularly  In  years 
when  spring  rains  continue  late. 
Historically,  yellow  rust  has  not  been  a 
problem.  Under  normal  winter  weather 
conditions  of  tl|e  Pacific  Northwestern 
United  States,  lieliospores  of  the 
pathogen  are  the  sole  survivor  and  they 
do  not  Infect  raspberry  plants  directly; 
uredlnlospores  cause  most  damage  to 


raspberry  plants.  However,  last  winter 
uredlnlospores  also  overwintered  due  to 
mild  winter  weather  conditions. 
Uredlnlospores  infected  raspberry 
plants  and  disease  symptoms  were  seen 
during  early  spring  season. 
Uredlnlospores  are  the  most  damaging 
stage  of  yellow  rust  because  they  are 
normally  produced  in  repeating  cycles 
during  siunmer  months,  but  this  spring 
they  provided  an  immediate  means  to 
cause  a  rapM  buildup  of  the  pathogen, 
resulting  in  damage  that  caused  this 
emergency.  In  addition,  during  the  1998 
spring  season  the  climatic  conditions 
were  very  conducive  for  the  disease 
development.  The  warm  weather 
accompanied  by  rain  caused  the  plants 
to  break  bud  about  2-3  weeks  earlier 
than  normal.  The  moisture  from  dew 
and  fog  were  sufficient  to  allow  both 
spore  germination  and  Infection.  All  of 
these  conditions  contributed  to  the 
current  emergency  situation.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  propiconazole  on  blueberries  for 
control  of  mummy  berry  disease 
[Monilinia  vacinii-corymbosi)  in 
Georgia,  Maine  and  South  Carolina  and 
the  use  on  raspberries  for  control  of 
yellow  rust  (Phragmidium  rubi-idaei)  in 
Oregon  and  Washington.  After  having 
reviewed  the  submissions,  EPA  concurs 
that  emergency  conditions  exist  for 
these  states. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  propiconazole  in  or  on  blueberries 
and  raspberries.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  Issuing  these 
tolerances  without  notice  and 
opportimlty  for  public  comment  imder 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31 , 
1999,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on 
blueberries  or  raspberries  after  that  date 
will  not  be  imlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 


if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerfmces  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  propiconazole  meets  EPA's 
registration  requirements  for  use  on 
blueberries  or  raspberries  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  propiconazole  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  Georgia,  Maine,  Oregon,  South 
Carolina  and  Washington  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  Identified  in 
40  CFR  part  166.  For  additional 
Information  regarding  the  emergency 
exemptions  for  propiconazole,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  under  the 
"ADDRESSES"  section. 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxlcologlcal  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  adversed  effect  level" 
or  "NOAEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOAEL  from  the 
study  with  the  lowest  NOAEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
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(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOAEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOAEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  pubhc  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consimiption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  foUovtring  a  single 


oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  fi-om  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
soiut:es  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOAEL 
is  selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposuire  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  fi'om  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reUable 
information  concerning  exposure  from 
the  p>esticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 


groimdwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  accoimt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  sub{>opulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  less  than  1  year 
old)  was  not  regionally  based. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  propiconazole  and  to  make  a 
determination  on  aggroe^ate  exposiu*. 
consistent  with  section  108(b)(2),  for 
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time-limited  tolerances  for  combined 
residues  of  prbpiconazole  and  its 
metabolites  df  termined  as  2,4- 
dichlorobenzoic  acid  on  blueberries  and 
raspt)erries  at  1.0  ppm.  EPA's 
assessment  of , the  dietary  exposiu^s  and 
risks  associat^  with  establishing  the 
tolerances  foil  ows. 

A.  Toxicological  Profile 

EPA  has  evi  iuated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationsh  p  of  the  results  of  the 
studies  to  hui^an  risk.  EPA  has  also 
considered  available  information 
concerning  thf  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  propiconazole 
are  discussed  below. 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  used  the 
developmentajl  NOAEL  of  30  mg/kg/day 
from  a  developmental  toxicity  study  in 
rats.  The  low«t  observed  adversed 
effect  level  (LOAEL)  of  90  mg/kg/day 
was  based  on  me  increased  incidence  of 
unossified  sternebrae,  rudimentary  ribs, 
and  shortened  or  absent  renal  papillae. 
This  risk  assessment  evaluates  acute 
dietary  risk  to  the  population  of 
concern,  females  13  years  and  older. 

2.  Short-  ana  intermediate-tenn 
toxicity.  For  snort-  and  intermediate- 
term  dermal  MOE  calculations,  EPA 
used  the  developmental  NOAEL  of  30 
mg/kg/day  from  the  developmental 
toxicity  study  'in  rats.  For  short-  and 
intermediate-term  inhalation  MOE 
calculations,  HPA  used  the  NOAEL  of 
92.8  mg/kg/da|y,  the  highest  dose  tested 
(HDT)  from  the  5-day  inhalation  toxicity 
study  in  rats,  yhis  risk  assessment 
evaluates  shoijt-  and  intermediate-term 
risk  to  the  population  of  concern, 
females  13  years  and  older. 

3.  Chronic  tpxicity.  EPA  has 
established  th^  RfD  for  propiconazole  at 
0.013  milligrams/kilogram/day  (mg/kg/ 
day).  This  Rfq  is  based  on  a  NOAEL  of 
1.25  mg/kg/da(y  taken  from  a  one  year 
feeding  study  in  dogs.  The  effect  seen  at 
the  LOAEL  of  6.25  mg/kg/day  is  mild 
irritation  of  thp  gastric  mucosa.  An 
uncertainty  factor  of  100  was  added  to 
take  into  account  interspecies  and 
intraspecies  variation. 

4.  Carcinogenicity.  Propiconazole  has 
been  classified  as  a  Group  C,  "possible 
himian  carcinpgen",  chemical  by  the 
Agency.  EPA  ^s  determined  that  the 
RfD  approach  for  quantitation  of  human 
risk  is  appropriate.  Therefore,  the  RfD 
noted  above  i^  deemed  protective  of  all 
chronic  huma  i  health  effects,  including 
cancer. 


B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.434)  for  the  combined  residues 
of  propiconazole  and  its  metabolite 
determined  as  2,4-dichlorobenzoic  acid, 
in  or  on  a  variety  of  raw  agricultural 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  propiconazole 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  lexicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment 
assumed  tolerance  level  residues  and 
one  hundred  percent  crop  treated.  The 
resulting  high-end  exposure  estimate  of 
0.01  mg/kg/day,  which  results  in  a 
dietary  (food  only)  MOE  of  3,000  for 
females  13+  years  old,  should  be  viewed 
as  conservative;  refinement  using 
anticipated  residue  values  and  percent 
crop-treated  data  would  result  in  a 
lower  acute  dietary  exposure  estimate. 

ii.  Chronic  exposure  and  risk.  For  the 
purpose  of  assessing  chronic  dietary 
exposure  from  propiconazole,  EPA 
assimied  anticipated  residues  and 
percent  of  crop  treated  refinements  for 
many  of  the  existing  uses  to  estimate  the 
Anticipated  Residue  Contribution  (ARC) 
from  existing  and  proposed  uses.  While 
more  refined  than  TNQIC  exposure 
estimates,  the  assimiptions  of  tolerance 
level  residues  and  one  hundred  percent 
of  crop  treated  for  the  proposed  use  and 
numerous  existing  uses  still  result  in 
overestimation  of  exposure.  Based  on 
the  above  assumptions,  chronic  dietary 
exposure  to  the  U.S.  population 
represents  7%  of  the  RfD.  Dietary 
exposure  to  the  subgroup  most  highly 
exposed,  non-nursing  infants  less  than 
one  year,  utilizes  20%  of  the  RfD. 

2.  From  drinking  water.  Available 
data  suggest  propiconazole  is 
moderately  persistent  and  moderately 
mobile  to  immobile  in  soil  and  aqueous 
environments.  It  has  the  potential  to  be 
transported  with  water,  particularly  in 
coarse-textured  soils  low  in  organic 
matter.  Propiconazole's  persistence 
indicates  the  potential  to  reach  surface 
water  with  run-off  or  adsorbed  to  soil 
particles.  There  is  no  established 
Maximum  Contaminant  Level  (MCL)  for 
residues  of  propiconazole  in  drinking 
water.  No  health  advisory  levels  for 
propiconazole  in  drinking  water  have 
been  established. 

The  Agency  has  calculated  drinking 
water  levels  of  comparison  (DWLOCs) 
for  acute  and  chronic  exposure  to 
propiconazole  in  surface  and 


groundwater.  The  DWLOCs  are 
calculated  by  subtracting  from  the 
toxicity  endpoint  (acute  or  chronic)  the 
respective  acute  or  chronic  dietary 
exposure  attributable  to  food  to  obtain 
the  acceptable  exposure  to 
propiconazole  in  drinking  water. 
Default  body  weights  (70  kg  for  males, 
60  kg  for  females,  and  10  kg  for  non- 
nursing  infants  <  1  year  old)  and  default 
drinking  water  consimiption  estimates 
(2  L/day  for  adults,  1  L/day  for  non- 
nursing  infants)  are  then  used  to 
calculate  the  actual  DWLOCs.  The 
DWLOC  represents  the  concentration 
level  in  surface  water  or  groundwater  at 
which  aggregate  exposure  to  the 
chemical  is  not  of  concern. 

Using  Generic  Expected 
Environmental  Concentration  (GENEEC) 
(surface  water)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  (groimdwater)  models,  the 
Agency  has  calculated  acute  and 
chronic  Tier  I  Estimated  Enviroiunental 
Concentrations  (EECs)  for  propiconazole 
for  use  in  human  health  risk 
assessments.  These  values  represent  the 
upper  bound  estimates  of  the 
concentrations  of  propiconazole  that 
might  be  found  in  suiiace  and  ground 
water  assuming  the  maximum 
application  rate  allowed  on  the  label  of 
the  highest  use  pattern.  The  EECs  from 
these  models  are  compared  to  the 
DWLOCs  to  make  the  safety 
determination. 

i.  Acute  exposure  and  risk.  The 
subpopulation  of  concern  for  acute  risk 
is  females  13  years  and  older.  Using  the 
GENEEC  model,  the  acute  peak 
concentration  in  surface  water  was 
determined  to  be  110  parts  per  trillion 
(ppt).  The  Tier  I  SCI-GROW  model 
predicted  that  groimdwater 
concentrations  of  propiconazole  are  not 
likely  to  exceed  1.42  ppt.  Assuming  an 
adult  female  body  weight  of  60  kg  and 
a  drinking  water  consumption  estimate 
of  2  L/day,  the  Agency  calculated  an 
acute  DWLOC  of  8,700  parts  per  billion 
(ppb).  As  even  the  upper  bound 
concentrations  of  propiconazole  are  not 
expected  to  exceed  110  ppt  in  surface 
water  or  1.42  ppt  in  groundwater,  and 
this  value  is  well  below  the  acute 
DWLOC,  the  Agency  concludes  with 
reasonable  certainty  that  acute  exposure 
to  propiconazole  in  drinking  water  is 
not  of  concern. 

ii.  Chronic  exposure  and  risk.  Using 
the  GENEEC  model,  the  Agency 
calculated  a  chronic  concentration  of 
propiconazole  residues  in  surface  water 
of  90  ppt.  As  described  above, 
groundwater  concentrations  of 
propiconazole  are  not  likely  to  exceed 
1.42  ppt.  Using  the  same  body  weight 
and  drinking  water  consumption 
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estimates  as  those  in  the  acute  risk 
assessment,  the  DWLOCs  for  chronic 
exposure  were  calculated  to  be  420  ppb 
for  the  U.S.  population,  430  ppb  for 
males  13  years  and  older,  360  ppb  for 
nursing  females  13  years  and  older,  and 
100  ppb  for  infants  and  children.  The 
estimated  long-term  concentrations  of 
propiconazole  in  surface  water  and 
groundwater  are  well  below  any  of  these 
values,  and  the  Agency  concludes  that 
chronic  exposiue  to  propiconazole  in 
drinking  water  is  not  of  concern.  Since 
the  RfD  approach  is  recommended  for 
quantification  of  cancer  risk,  the  cancer 
and  chronic  DWLOCs  are  identical. 
Therefore  the  Agency  also  concludes 
that  exposure  is  below  the  Agency's 
level  of  concern  for  cancer  effects 
arising  from  chronic  exposure  to 
propiconazole  in  drinking  water. 

3.  From  non-dietary  exposure.  —  i. 
Propiconazole  is  currently  registered  for 
residential  use  as  a  wood  preservative 
and  for  residential  lawn  and  turf  uses  as 
well  as  on  ornamental  plants.  Under 
current  OPP  guidelines,  these  uses  do 
not  represent  a  chronic  exposure 
scenario,  but  may  constitute  a  short- 
and/or  intermediate-term  exposiu« 
scenario. 

According  to  the  acres-treated 
information  available  to  the  Agency  on 
lawn  and  turf  use,  between  0.004%  and 
0.007%  of  all  households  nationally  are 
treated  with  lawn  products  containing 
propiconazole  as  an  active  ingredient. 
Of  those  households  which  are  treated, 
applications  are  mostly  made  by  lawrn 
care  operators  and  landscapers  instead 
of  homeowners.  It  is  therefore  the 
Agency's  best  scientific  judgement  that 
potential  residential  exposure  to 
propiconazole  through  the  registered 
lawn  and  tiurf  uses  and  use  on 
ornamental  plants  is  minimal.  Based  on 
this  conclusion,  risk  assessments  for 
these  residential  uses  were  not 
performed. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  The  Agency 
calculated  exposure  and  risk  from  wood 
treatment  use  using  recently  developed 
methodologies  for  residential  exposure 
assessment.  These  methodologies  rely 
on  high-end  scenarios  and  the  resulting 
exposure  assessments  should  be 
considered  conservative.  If  initial 
assessments  using  the  assumptions  in 
these  methodologies  indicate  a  potential 
concern,  a  more  detailed  exposiu^ 
assessment,  possibly  incorporating 
chemical-specific  or  site-specific  data, 
would  be  pursued.  Because  one  of  the 
variables  used  for  assessing  residential 
handlers  exposure  comes  from  the 
Pesticide  Handlers  Exposure  Database 
(PHED),  and  is  considered  to  be  a 
central  tendency  value,  resulting 


exposure  and  risk  estimates  are 
considered  to  be  central  tendency  to 
high-end  estimates.  Using  these 
assumptions,  short-term  dermal  and 
inhalation  MOEs  from  the  wood 
treatment  use  were  calculated  to  be  200 
and  20,000,  respectively.  The  Agency  is 
generally  not  concerned  with  MOEs 
which  exceed  100. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  beUeves  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
pohcies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 


a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  thjs  time, 
available  data  to  determine  whether 
propiconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  propiconazole 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  propiconazole  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Using  TMRC  exposure 
assumptions,  the  Agency  estimated  the 
high -end  exposure  to  females  13-t-  years, 
the  population  subgroup  of  concern,  to 
be  0.01  mg/kg/day  ,  which  results  in  a 
dietary  (food  only)  MOE  of  3,000.  Based 
on  an  adult  female  body  weight  of  60  kg 
and  2L  consumption  of  water  per  day, 
the  acute  DWLOC  for  females  13  years 
and  older  is  8,700  ppb.  The  estimated 
pe£ik  concentration  (acute)  values  of  1 10 
ppt  in  surface  water  and  1.42  ppt  in 
groundwater  are  lower  than  the  acute 
DWLOC  for  females  13  years  and  older; 
therefore,  the  Agency  concludes  with 
reasonable  certainty  that  the  aggregate 
acute  exposiu«  to  propiconazole 
residues  in  food  and  drinking  water  is 
not  likely  to  exceed  the  Agency's  level 
of  concern  for  acute  dietary  exposure. 

2.  Chronic  risk.  Using  the  ARC 
exposiue  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  propiconazole  from  food 
will  utilize  7%  of  the  RflD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  less 
than  one  year  old  (discussed  below). 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Based  on  body  weight  and  drinking 
water  consumption  estimates  discussed 
earlier,  the  chronic  DWLOC  for  the  U.S. 
population  is  424  ppb.  430  ppb  for 
males  13  years  and  older,  and  360  ppb 
for  females  1 3  years  and  older.  The 
estimated  chronic  concentrations  of  90 
ppt  in  surface  water  and  1.42  ppt  in 
groundwater  are  lower  than  these 
chronic  DWLOCs.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
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hann  will  result  from  aggregate 
exposure  to  pr(ipiconazole  residues. 

3.  Short-  ana  intermediate-term  risk. 
Short-  and  intermediate-tenn  aggregate 
exposure  takes  jinto  account  chronic 
dietary  food  anjd  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Short-  and  intermediate-term 
endpoints  wer^  identified  for  females  13 
years  and  oldeij,  the  subpopulation  of 
concern.  The  a^regate  exposure  takes 
into  account  clonic  dietary  food  and 
water  (consideted  to  be  a  background 
exposure  level!  plus  short-  and 
intermediate-term  residential  uses. 

When  endpoints  from  multiple 
studies  are  selejcted  from  risk 
assessment,  risks  should  only  be 
aggregated  if  the  endpoints  (toxic 
effects]  are  the  same  or  if  the  multiple 
residential  exposure  scenarios  have  a 
reasonable  cha|ice  of  occurring  together. 
In  this  case  thej  dermal  and  inhalation 
endpoints  do  njot  have  the  same  toxic 
effects.  Therefdre  the  MOE  dermal  and 
MOE  inhalatio|i  cannot  be  aggregated 
together.  Furthfermore,  because  exposure 
bom  residential  wood  preservative  uses 
occurs  mainly  by  the  dermal  route 
(dermal  exposure  =  0.15  mg/kg/day; 
inhalation  exposure  =  0.00047  mg/kg/ 
day),  exposure  via  inhalation  was  not 
considered  in  t  le  calculation  for  risk 
from  short-  anq  intermediate- term 
aggregate  exposure. 

Using  the  Agency's  interim  guidance, 
short-  and  intefmediate-term  aggregate 
risk  was  calculated  by  considering 
short-  and  inte^ediate-term  dermal 
exposure  from  Residential  uses,  and 
chronic  dietary  exposure  from  food  uses 
and  drinking  water.  Because  estimates 
for  chronic  exposure  from  drinking 
water  are  not  available  (only 
conservative  e^imates  of  environmental 
concentrations),  the  Agency  calculated  a 
short-  and  intei  mediate-term  DWLOC  by 
estimating  the  jxposure  level  for 

'  which  would  result  in  an 
of  100,  given  the  known 
MOEs  for  food  uses  and  residential 
exposure,  and  then  deriving  the  DWLOC 
from  this  exposure  value  using  the 
consiunption  and  body  weight 
assumptions  discussed  earlier.  The 
short-  and  intetmediate-term  drinking 
water  exposur^  was  calculated  to  be 
0.15  mg/kg/dai.  Using  this  value,  the 
short-  and  inte|Tnediate-term  DWLOC 
was  calculated]  to  be  4,500  ppb.  Since 
chronic  EECs  ^re  below  this  value,  it  is 
concluded  thai  short-  and  intermediate- 
term  aggregate  risk  does  not  exceed  the 
Agency's  level  of  concern. 


drinking  water 
aggregate  MOE 


D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Propiconazote  has  been  classified  as  a 
Group  C,  "possible  human  carcinogen", 
chemical  by  the  Agency.  EPA  used  the 
RfD  approach  for  quantitation  of  human 
risk.  Therefore,  the  RfD  is  deemed 
protective  of  all  chronic  human  health 
effects,  including  cancer;  as  aggregate 
chronic  risk  (discussed  above)  does  not 
exceed  the  Agency's  level  of  concern, 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  cancer  effects 
arising  from  chronic  aggregate  exposure 
to  propiconazole  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
propiconazole,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  toxicity  study  in  rats, 
the  maternal  (systemic)  NOAEL  was  30 
mg/kg/day.  The  maternal  lowest 
observed  adverse  effect  level  (LOAEL)  of 
90  mg/kg/day  was  based  on  reduced 


body  weight  gain  and  rales  in  females. 
The  developmental  NOAEL  was  also  30 
mg/kg/day.  The  developmental  LOAEL 
of  90  mg/kg/day  was  based  on  the 
increased  incidence  of  unossified 
stemebrae,  rudimentary  ribs,  and 
shortened  or  absent  renal  papillae.  In 
the  rabbit  developmental  toxicity  study, 
the  maternal  (systemic)  NOAEL  was  100 
mg/kg/day.  The  maternal  LOAEL  of  250 
mg/kg/day  was  based  on  decreased  food 
consumption  and  body  weight  gain. 
There  was  also  an  increased  incidence 
of  abortion  at  400  mg/kg/day.  The 
developmental  NOAEL  was  400  mg/kg/ 
day  (HDT),  based  upon  the  lack  of 
developmental  delays  or  alterations. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  parental  (systemic)  LOAEL 
of  5  mg/kg/day  (lowest  dose  tested)  was 
based  on  the  increased  incidence  of 
hepatic  "clear-cell  change"  at  all  dose 
levels:  additionally,  at  25  and  125  mg/ 
kg/day,  decreased  body  weights, 
decreased  food  consumption,  and/or  an 
increased  incidence  of  hepatic  cellular 
swelling  were  observed.  A  NOAEL  for 
parental  toxicity  was  not  determined. 
The  reproductive/developmental 
NOAEL  was  25  mg/kg/day.  The 
reproductive  LOAEL  of  125  mg/kg/day 
was  based  on  decreased  offspring 
survival  of  second  generation  (F2)  pups, 
and  on  decreased  body  weight 
throughout  lactation,  and  an  increase  in 
the  incidence  of  hepatic  cellular 
swelling  for  both  generations  of 
offspring  (Fi  and  F2  pups). 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  propiconazole  is  complete  with 
respect  to  current  toxicological  data 
requirements.  There  are  no  pre-  or  post- 
natal toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation  rat 
reproductive  study.  Propiconazole  is  not 
developmentally  toxic  in  the  rabbit. 
There  is  evidence  in  the  2-generation 
study  that  propiconazole  is 
developmentally  toxic  in  rats;  however, 
toxicity  in  offspring  occurred  at  doses 
toxic  to  the  parents.  Based  on  the 
developmental  and  reproductive 
toxicity  studies  discussed  above,  for 
propiconazole  there  does  not  appear  to 
be  an  extra  sensitivity  for  pre-  or  post- 
natal effects. 

v.  Conclusion.  Based  on  the  above 
information,  the  Agency  has  concluded 
that  a  100-fold  safety  factor  is 
adequately  protective  of  infants  and 
children  and  that  the  10-fold  safety 
factor  required  by  FQPA  should  be 
removed. 

2.  Acute  risk.  Toxicological  effects 
applicable  to  the  children/infants  that 
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could  be  attributed  to  a  single  exposure 
(dose)  were  not  observed  in  oral  toxicity 
studies  in  rats  and  rabbits.  Therefore,  a 
dose  and  endpoint  were  not  identified 
for  acute  dietary  risk  assessment  for  this 
population  subgroup. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to 
propiconazole  from  food  vdll  utilize 
20%  of  the  RfD  for  infants  and  13%  of 
the  RfD  for  children  aged  1  through  6. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Based  on  body  weight  and  drinking 
water  consumption  estimates  discussed 
earlier,  the  chronic  DWLOC  for  infants 
and  children  is  100  ppb.  The  estimated 
chronic  concentrations  of  90  ppt  in 
surface  water  and  1.42  ppt  in 
groundwater  are  lower  thein  this  chronic 
DWLOC.  Under  current  Agency  criteria, 
the  registered,  non-dietary  uses  of 
propiconazole  do  not  constitute  a 
chronic  exposure  scenario.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  chronic 
aggregate  exposure  to  propiconazole 
residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
understood  for  the  purposes  of  these 
section  18  emergency  exemptions.  The 
residues  of  concern  are  propiconazole 
and  its  metabolites  determined  as  2,4- 
dichl5i'obenzoic  acid  and  expressed  as 
parent  compound  (as  specified  in  40 
CFR  180.434).  As  no  animal  feed  items 
are  associated  with  these  requests,  the 
nature  of  the  residue  in  animals  is  not 
of  concern. 

B.  Analytical  Enforcement  Methodology 

Adequate  methodology  (Ciba-Geigy's 
Analytical  Method  AG-454)  is  available 
to  enforce  the  established  tolerances. 
This  enforcement  method  for  plants  is  a 
single  moiety  analytical  method  which 
detects  residues  as  2,4-dichlorobenzoic 
acid  methyl  ester  and  reports  them  as 
propiconazole  equivalents.  Separation 
and  detection  are  performed  by  gas 
chromatography  with  electron  capture 
detection.  This  analytical  method  has 
been  validated  by  EPA's  Analytical 
Chemistry  Laboratory.  Pending 
publication  in  PAM  U,  the  analytical 
method  is  available  from  the  Agency 
(IRSD/PIRIB)]. 


C.  Magnitude  of  Residues 

Residues  of  propiconazole  and  its 
regulated  metabolites  are  not  expected 
to  exceed  1.0  ppm  in/on  blueberries  and 
raspberries.  Time-limited  tolerances 
should  be  established  at  this  level. 

D.  International  Residue  Limits 

There  are  no  CODEX.  Canadian  or 
Mexican  Maximum  Residue  Limits 
(MRL)  for  propiconazole  on  blueberries 
or  raspberries.  Thus,  harmonization  of 
tolerances  is  not  an  issue  for  these 
tolerances. 

E.  Rotational  Crop  Restrictions 

As  blueberries  and  raspberries  are  not 
routinely  rotated  to  other  crops, 
rotational  crop  restrictions  are  not 
applicable. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  propiconazole 
and  its  metabolite  determined  as  2,4- 
dichlorobenzoic  acid  in  blueberries  and 
raspberries  at  1.0  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  vdll  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  March  22,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
regulation.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bv  the  fee  prescribed  by 
40  CFR  180.33('i).  EPA  is  authorized  to 
waive  any  fee  requirement  "when  in  the 
judgment  of  the  Administrator  such  a 
waiver  or  refund  is  equitable  and  not 
contrary  to  the  purpose  of  this 
subsection."  For  additional  information 
regarding  tolerance  objection  fee 
waivers,  contact  James  Tompkins, 


Registration  Division  (7505C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  239,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arhngton.  VA.  (703)  305-5697, 
tompkins.jim@epa.gov.  Request  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  Such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
vdthout  prior  notice. 

VIII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
(OPP-300770]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency.  CM 
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IX.  Regulator '  Assessment 
Requirements 

A.  Certain  Ac\s  and  Executive  Orders 
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seq.,  or  impose  any 
or  contain  any 
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1995  (UMRA)  (Pub.  L. 
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small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
goverrmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19.  1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 


supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  wrill  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  30, 1998. 

Robert  A.  Forrest, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.434,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§  1 80.434    1  -[[2-(2,4-dichlorophenyl)-4- 
propyl-1,3-dloxolan-2-yl]methyl]-1H-1,2,4- 
triazole;  tolerances  for  residues. 


(b) 
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Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

•  • 

Bluetjerries 

•  • 

Raspberries 

•  • 

1.0 

»                •               • 

1.0 

*             •             • 

12/31/99 
12/31. '99 

(FR  Doc.  9&-1255  Filed  1-19-99;  8:45  am] 
BILLINQ  CODE  ftS60-Sfr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300763;  FRL  6047-3] 
RIN  2070-AB78 

Fenpropathtin;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time- limited  tolerance  for  combined 
residues  of  fenpropathrin  in  or  on 
soybeans.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  soybeans.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
fenpropathrin  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
The  tolerance  will  expire  and  is  revoked 
on  June  30,  2000. 
DATES:  This  regulation  is  effective 
January  20,  1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  22, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300763], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 


of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  nimiber,  [OPP- 
300763],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300763].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jacqueline  Gwaltney.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
ArUngton.  VA.  (703)  305-6792.  e-mail: 
gwaltney.jackie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  FFDCA,  21 
U.S.C.  346a(e)  and'(l)(6).  is  establishing 
a  tolerance  for  combined  residues 
insecticide/fungicide/herbicide 
fenpropathrin.  in  or  on  soybeans  at  0.1 
part  per  million  (ppm).  This  tolerance 
will  expire  and  is  revoked  on  June  30, 
2000.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq.,  and  the  FIFRA.  7  U.S.C.  136  et 
seq.  The  FQPA  amendments  went  into 
effect  immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 


pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-Hmited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL  5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mejin  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabhshed  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  ether  tolerances 
and  exemptions. 
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n.  Emergency  Exemption  for 
Fenpropathriii  on  Soybeans  and  FFDCA 
Tolerances 

The  Applicant  stated  that  the  two- 
spotted  spidet  mite  is  a  serious  pest  of 
soybeans  in  Djelaware,  and  Maryland. 

Delaware.  During  the  1997  field 
season  in  Delaware,  fields  were  sprayed 
3-5  times  with  dimethoate,  Lorsban  and 
Parathion.  Wl  ile  dimethoate  provided 
systemic  activ  ity,  it  has  been  ineffective 
in  recent  year »  due  to  reduced  systemic 
activity  when  fields  are  drought  stressed 
resulting  in  poor  absorption  and 
translocation  jf  the  chemical  into  the 
leaf  tissue.  The  two-spotted  spider  mite 
may  also  be  dfeveloping  resistance  to 
dimethoate.  S  nee  July  17. 1998.  the 
mite  populatii  )n  in  IDelaware  has  begun 
to  explode  in  soybean  fields  and 
dimethoate  ap  plications  have  not 
provided  control. 

Maryland.  Maryland's  Emergency 
situation  is  ve  ry  similar  to  Delaware. 
They  too  used  dimethoate  and  Lorsban 
with  control  r  mging  fi"om  0  to  less  than 
30%.  Mary  lard  growers  have 
experienced  ii  icreasing  problems  with 
spider  mites  i:i  soybean  fields.  In  1997. 
the  mite  popu  lation  reached  record  high 
levels  on  mor  i  than  50%  of  the  soybean 
acreage  and  c<  used  significant  losses  in 
yield  and  increased  production  costs. 
Dimethoate  hfis  been  the  chemical  of 
choice  in  Mar  I'land  because  of  its 
systemic  and  onger  residual  action. 
However,  numerous  control  failures 
with  dimethoi  ite  have  been  reported  in 
1997.  Dimethoate  has  been  ineffective  in 
recent  years  due  to  reduced  systemic 
activity  when  fields  are  drought  stressed 
resulting  in  p(  tor  absorption  and 
translocation  of  the  chemical  into  the 
leaf  tissue.  In  the  Eastern  Shore  the 
problem  is  mc  re  intense,  control  failures 
are  also  belie\  ed  to  be  the  result  of 
dimethoate-tcierant  populations  caused 
by  repeated  uie  of  this  product  over  the 
years.  EPA  hafi  authorized  under  FIFRA 
section  18  thause  of  fenpropathrin  on 
soybeans  for  qontrol  of  two-spotted 
spider  mite  Tttranychus  urticae  in 
Delaware  and'Maryland.  EPA  concurs 
that  emergenqy  conditions  exist  for  this 
state.  [ 

As  part  of  it  s  assessment  of  this 
emergency  exsmption.  EPA  assessed  the 
potential  risk;  presented  by  residues  of 
fenpropathrin  in  or  on  soybeans.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FITJCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  und  sr  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  vith  FIFRA  section  18. 
Consistent  wi  h  the  need  to  move 
quickly  on  th«  emergency  exemption  in 
order  to  addre  ss  an  urgent  non-routine 


situation  and  to  ensiu«  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportimity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  June  30,  2000, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  soybeans  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  fenpropathrin  meets  EPA's 
registration  requirements  for  use  on 
soybeans  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
fenpropathrin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  States  other  than  Delaware  and 
Maryland  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  fenpropathrin, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26,  1997)  (FRL 
5754-7). 

Consistent  vvath  section  408Cb)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenpropathrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  or  residues  of  fenpropathrin  on 
soybeans  at  0.1  ppm.  EPA's  assessment 


of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fenpropathrin  are 
discussed  below. 

1.  Acute  toxicity.  EPA  has  established 
the  Reference  dose  (RfD)  for 
fenpropathrin  at  0.06  milligram/ 
kilogram/day  (rag/kg/ day).  This  RfD  is 
based  on  the  risk  assessment  that  was 
done  for  synthetic  pyrethoids  since 
fenpropathrin  is  a  member  of  the 
synthetic  pyrethroids  class  of  pesticides. 

2.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenpropathrin  at 
0.025  mg/kg/day.  Since  fenpropathrin  is 
a  member  of  the  synthetic  pyrethroids 
class  of  pesticides,  the  RfD  is  based  on 
the  risk  assessment  that  was  done  for 
synthetic  pyrethoids. 

B.  Exposures  and  FUsks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.180)  for  the  combined  residues 
fenpropathrin,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.05  ppm  in  eggs  to  20 
ppm  in  peanut  hay.  In  addition,  time- 
limited  tolerances  have  been  established 
(40  CFR  190.466(b))  at  15  ppm  in 
currants  in  conjunction  with  previous 
section  18  requests.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
fenpropathrin  as  follows. 

2.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
the  Monte  Carlo  analysis  and  provides 
fenpropathrin  levels  on  soybeans  at  0.05 
ppm  and  assumes  that  1  %  of  the  total 
U.S.  soybean  acreage  was  treated. 
Although  this  level  is  half  of  the 
soybean  tolerance,  it  is  a  reasonable 
estimate  of  anticipated  residues  based 
on  tolerances  for  other  synthetic 
pyrethroids.  This  should  be  viewed  as  a 
highly  refined  risk  estimate.  The  risk 
assessment  was  applied  to  all  groups. 
The  exposure  estimates  for  the  U.S. 
population  and  certain  subgroups  are 
shovm  in  Table  1. 
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Table  1 .  Acute  Dietary  Exposure 
Summary 


Theo- 

retical 

K4axi- 

mum 

Population  Subgroup' 

Residue 
Con- 
tribu- 
tion,2 

mg/kg/ 
day 

%0f 
RfD 

U.S.  Population  (48 

0.010 

17 

States). 

All  Infants  (<  1  yr) 

0.025 

42 

Nursing  Infants  (<  1  yr) .. 

0.044 

73 

ChiWren  (1-6  vr) 

0.020 

33 

ChiWren  (7-12  yr) 

0.012 

20 

Females  (13+)  

0.007 

12 

^  The  subgroups  listed  above  are:  (1)  the 
U.S.  population  (48  states),  (2)  infants  and 
children,  (3)  females  (13-t-  years  of  age),  and 
(4)  other  sut)groups  (in  this  case,  none)  for 
which  the  percentage  of  the  RfD  occupied  is 

greater  than  that  occupied  by  the  subgroup 
.S.  population  (48  states). 
2  The  theoretical  maximum  residue  contribu- 
tion is  at  the  99.9th  percentile. 


3.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  P'A  made  a  conservative 
assumption  that  100%  of  soybeans  and 
all  other  commodities  having 
fenpropathrin  tolerances  will  contain 
fenpropathrin  residues.  The  existing 
fenpropathrin  tolerances  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  percentages  of  the  RfD  shown  in 
Table  2. 

Table  2.  Chronic  Dietary 
Exposure  Summary 


Population  Subgroup' 

Theo- 
retical 
Maxi- 
mum 
Residue 

Con- 
tribution, 
mg/kg/ 
day 

%of 
RfD 

U.S.  Population  (48 
States)  All  Seasons. 

0.0026 

10 

U.S.  Population  (48 
States)  Autumn  Season. 

0.0028 

11 

Northeast  Region 

0.0027 

11 

Table  2.  Chronic  Dietary 
Exposure  Summary— Continued 


Population  Subgroup' 

Theo- 
retical 
Maxi- 
mum 
Residue 

Con- 
tribution, 
mg/kg/ 
day 

%0f 
RfD 

Midwest  Region 

0.0027 
0.0027 
0.0030 

0.0066 
0.0084 

0.0065 
0.0044 
0.0027 

11 

Pacific  Region 

Non-hispanic  Other  Than 
Black  or  White. 

All  Infants  {<1  yr)  

Non-nursing  Infants  (<1 

yr)- 

ChiWren  (1-6  yr) 

11 
12 

27 

34 

26 

ChikJren  (7-12  yr) 

17 

Females  (13+  yr.  Nursing) 

11 

'  The  suljgroups  listed  atx)ve  are:  (1)  the 
U.S.  population  (48  states),  (2)  infants  and 
children,  and  (3)  otr>er  sutigroups  for  which 
the  percentage  of  the  RfD  occupied  is  areater 
than  that  occupied  by  the  subgroup  U.S.  pop- 
ulation (48  states). 


4.  From  drinking  water.  Fenpropathrin  is  relatively  persistent  and  not  mobile.  There  are  no  established  Maximum 
Contaminant  Levels  or  health  advisory  levels  for  fenpropathrin  .  Acute  and  .chronic  exposure  to  fenpropathrin  residues 
in  drinking  water  do  not  exceed  EPA's  level  of  concern. 

5.  Acute  exposure  and  risk.  Based  on  the  acute  dietary  (food)  exposure  estimates,  acute  drinking  water  levels  of 
concern  (DWLOCs)  for  fenpropathrin  were  calculated  and  are  summarized  in  Table  3.  The  acute  exposure  to  fenpropathrin 
residues  in  drinking  water  do  not  exceed  EPA's  level  of  concern. 

Table  3.  Drinking  Water  Levels  of  Concern  for  Acute  Dietary  Exposure 


Population' 


RfD,  mg/kg/day 


TMRC  (Food  Ex- 
posure), mg/kg/ 
day 


Max.  Water 
Exposure^, 
mg/kg/day 


DWL0C,J  ♦•J  ng/L 


U.S.  Population  (48  States) 
Females,  13+  


0.06 
0.06 
Nursing  Infants  (<  1  yr) 0.06 


0.0102 
0.0067 
0.0440 


0.0498  1 ,700 
0.0533  j  1 ,600 
0.0160     160 


^  Populations  listed  are  the  U.S.  population  (48  states),  females  13+  years,  infants/children,  and  any  sut»populations  whose  exposure  exceeds 
that  of  the  U.S.  population  (48  states).  Within  each  subpopulation,  the  group  with  the  highest  exposure  is  listed. 

2  Maximum  Water  Exposure  (mg/kg/day)  =  RfD  (mg/kg/day)  -  TMRC  from  DEEM  (mg^g/day). 

3  DWL0C(ng/L)  =  Max  water  exposure  (mg/kg/day)  *  body  wt  (kg)  /  (10-3  mg/jig)  *  water  consumed  daily  (Uday). 
*  HED  Default  body  wts  for  males,  females,  and  children  are  70  kg,  60  kg,  and  10  kg,  respectively. 

5  HED  Default  Daily  Drinking  Rates  are  2  UDay  for  Adults  and  1  UDay  for  children. 


6.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 
estimates,  chronic  DWLOCs  for 


fenpropathrin  were  calculated  and  are 
summarized  in  Table  4.  The  chronic 
exposiu-e  to  fenpropathrin  residues  in 


drinking  water  do  not  exceed  EPA's 
level  of  concern. 


Table  4.  Drinking  Water  Levels  of  Concern  for  Chronic  Dietary  Exposure 


Population' 


RfD. 
mg/ 

!^ 

day 


TMRC 
(Food 
Expo- 
sure), 
mg/kg/ 
day 


Max. 
Water 
Expo- 
sure^, 

mg/ 

a^ 
day 


DWLOC,'  *J  ng/L 


U.S.  Population  (48  States)  Autumn  Season 
Females  (13+  yr,  Nursing)  


0.025 
0.025 


0.0028 
0.0027 


0.022 
0.022 


780 
670 
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ABLE  4.  Drinking  Water  Levels  of  Concern  for  Chronic  Dietary  Exposure— Continued 


Population' 


RfD. 
mg/ 

kg/ 
day 


TMRC 
(Food 
Expo- 
sure), 
mg/kg/ 
day 


Max. 
Water 
Expo- 
sure*. 

mg/ 

kg/ 

day 


DWLOC.J*-*  ng/L 


Norvnursing  In^nts  (<1  yr)  

Norvhispanic  C^her  Than  Black  or  Wtiite 


0.025 
0.025 


0.0084 
0.0030 


0.017 
0.022 


170 
770 


'  Population$  listed  are  the  U.S.  population  (48  states),  females  13>  years,  infants/chikjren,  and  any  subpopulations  whose  exposure  exceeds 
that  of  the  U.S.  population  (48  states).  Within  each  sut)population,  the  group  with  the  highest  exposure  is  listed. 

2  Maximum  Water  Exposure  (mg/kg/day)  =  RfD  (mg/kg/day)  -  TMRC  from  DEEM  (mc^g/day). 

3  DWLOC(naL)  =  Max  water  exposure  (mg/kg/day)  '  body  wt  (kg)  /  (IO.3  mg/ng)  *  water  consumed  daily  (L/day). 
*HED  Defaui  body  wts  for  males,  females,  and  chikjren  are  70  kg,  60  kg.  and  10  kg.  respectively. 

'  HED  Default  Daily  Drinking  Rates  are  2  L/Day  for  Adults  and  1  L/Day  tor  children. 


7.  From  nop-dietary  exposure. 
Fenpropathrih  has  no  registered 
residential  us  es.  There  are  registered 
uses  for  non-1  bod  sites,  however, 
exposures  an  expected  for  workers  only 
(i.e..  greenhouse  use). 

8.  Cumulative  exposure  to  substances 
with  commor,  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  p^icular  pesticide's 
residues  and  f'other  substances  that 
have  a  commbn  mechanism  of  toxicity." 

EPA  does  n(ot  have,  at  this  time, 
available  dat^  to  determine  whether 
fenpropathrii^  has  a  common 

toxicity  with  other 
how  .to  include  this 
cumulative  risk 
nlike  other  pesticides  for 
s  followed  a  cumulative 
risk  approach!  based  on  a  common 
mechanism  of  toxicity,  fenpropathrin 
does  not  appear  to  produce  a  toxic 
metabolite  prpduced  by  other 
substances.  Fbr  the  purposes  of  this 
tolerance  acUbn,  therefore,  EPA  has  not 
assumed  that  [fenpropathrin  has  a 
common  mecpanism  of  toxicity  with 
other  substanfces.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemitals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulati\|e  effects  of  such 
chemicals,  set  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  Novenber  26.  1997). 

C.  Aggregate  hsks  and  Determination  of 
Safety  for  U.S .  Population 

1.  Acute  risk.  Using  the  food  exposure 
assumptions,  and  taking  into  accoimt 
the  completeness  and  reliability  of  the 


mechanism  ol 
substances  o: 
pesticide  in 
assessment, 
which  EPA  h 


toxicity  data, 
dietary  (food 


acute  RfD  for 


EPA  concludes  that 
3nly)  exposure  to 


fenpropathrih  vdll  utilize  17%  of  the 


the  U.S.  population.  In  the 


absence  of  additional  safety  factors,  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the 
acute  RfD  represents  the  level  at  or 
below  which  an  acute  exposure  will  not 
pose  an  appreciable  risk  to  human 
health.  Despite  the  potential  for 
exposure  to  fenpropathrin  in  drinking 
water  and  through  occupational  (e.g., 
commercial  greenhouse)  use.  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD. 

2.  Chronic  risk.  Using  the  food 
exposure  assumptions,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  EPA  concludes  that 
dietary  (food  only)  exposure  to 
fenpropathrin  will  utilize  10%  of  the 
chronic  RfD  for  the  U.S.  population.  In 
the  absence  of  additional  safety  factors, 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  chronic  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
fenpropathrin  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  The  non- 
food sites  (e.g.,  greenhouse  uses)  for 
which  fenpropathrin  is  registered  would 
not  fall  under  a  chronic  scenario.  There 
is  a  reasonable  certainty  that  no  harm 
wrill  result  to  the  U.S.  population  from 
chronic  aggregate  exposure  to 
fenpropathrin  residues. 

Short-  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  No  endpoint  was 
selected  for  short-and  intermediate-term 
dermal  or  inhalation  exposures.  This 
risk  assessment  is  not  required. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  from  aggregate 
exposure  to  fenpropathrin  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fenpropathrin.  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  pre-  and  post- 
natal effects  from  exposure  to  the 
pesticide  on  the  reproductive  capability 
of  mating  animals  and  data  on  systemic 
toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  vdll  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 
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2.  Developmental  toxicity  studies — i. 
Rats.  In  the  developmental  study  in  rats, 
the  maternal  (systemic)  no  observed 
adverse  effect  level  (NOAEL)  was  6  mg/ 
kg/day.  The  maternal  lowest  adverse 
effect  level  (LOAEL)  of  10  mg/kg/day 
was  based  on  death,  moribundity, 
ataxia,  hypersensitivity,  spastic 
jumping,  tremors,  prostration, 
convulsions,  hunched  postiue, 
squinting  eyes,  chromodacryorrhea,  and 
lacrimation.  The  developmental  (fetal) 
NOAEL  was  >10  mg/kg/day,  the  highest 
dose  tested  (HDT). 

ii.  Rabbits.  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOAEL  was  4  mg/kg/day. 
The  maternal  LOAEL  of  12  mg/kg/day 
was  based  on  anorexia,  grooming,  and 
flicking  of  the  forepaws.  The 
developmental  (fetal)  NOAEL  was  >36 
mg/kg/day  at  the  HDT. 

3.  Reproductive  toxicity  study—  Rats. 
In  the  3-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOAEL  was  3  mg/kg/day.  The  parental 
(systemic)  LOAEL  of  8.9  mg/kg/day  was 
based  on  body  tremors  with  spasmodic 
muscle  twitches,  increased  sensitivity 
and  maternal  lethality.  The 
developmental  NOAEL  was  3.0  mg/kg/ 
day.  The  developmental  LOAEL  of  8.9 
mg/kg/day  was  based  on  body  tremors 
and  increased  pup  mortality.  The 
reproductive  NOAEL  was  8.9  mg/kg/ 
day.  The  reproductive  LOAEL  of  26.9 
mg/kg/day  was  based  on  decreased  F'B 
pup  weight  and  increased  pup  loss  in 
the  PB  generation. 

4.  Conclusion.  There  is  a  complete 
toxicity  database  for  fenpropathrin  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

5.  Acute  risk.  Using  the  food  exposure 
assumptions  described  above  (Acute 
Dietary  Risk),  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  EPA  concludes  that 
dietary  (food  only)  exposure  to 
fenpropathrin  will  utilize  73%  of  the 
acute  RfD  for  the  U.S.  population 
subgroup  nursing  infants  (<  1  yr).  This 
is  the  maximally  exposed  subgroup  in 
the  infants  and  children  categories.  In 
the  absence  of  additional  safety  factors, 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  acute  RfD  represents  the 
level  at  or  below  which  an  acute 
exposiue  will  not  pose  an  appreciable 
risk  to  human  health.  Despite  the 
potential  for  exposure  to  fenpropathrin 
in  drinking  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  RfD. 

6.  Chronic  risk.  Using  the  food 
exposvue  assumptions  described  above 
(Chronic  Dietary  Risk),  and  taking  into 


accoimt  the  completeness  and  reliability 
of  the  toxicity  data,  EPA  concludes  that 
the  percentage  of  the  RfD  that  vnll  be 
utilized  by  dietary  (food  only)  exposure 
to  residues  of  fenpropathrin  ranges  from 
9.6%  for  nursing  infants  (<1  yr)  up  to 
34%  for  non-nursing  infants  (<  1  yr).  In 
the  absence  of  additional  safety  factors, 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  Ufetime  will  not  pose 
appreciable  risks  to  human  health. 
Eiespite  the  potential  for  exposure  to 
fenpropathrin  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  The  non- 
food sites  (e.g.,  greenhouse  use)  for 
which  fenpropathrin  is  registered  would 
not  fall  imder  a  chronic  scenario. 

7.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
fenpropathrin  residues. 

rv.  Other  Considerations 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  (703-305-5229). 

A.  Magnitude  of  Residues 

Crop  residue  studies  of  fenpropathrin 
in/on  soybeans  were  not  available  for 
review.  In  lieu  of  soybean  residue  data, 
EPA  considered  residue  data  from 
grapes  and  peanuts.  Pyrethroid 
insecticides  are  non-systemic;  therefore, 
residues  of  fenpropathrin  in  soybean 
seed  are  not  expected  to  be  as  high  as 
those  on  "exposed"  crop  commodities 
(e.g.,  grapes).  Because  of  this,  EPA  also 
used  data  from  other  pyrethroid 
insecticides  (fenvalerate,  lambda- 
cyhalothrin,  permethrin,  tralomethrin) 
that  are  registered  for  use  on  soybeans 
to  determine  the  appropriate  tolerance 
for  soybean  seed.  Residue  data  from  the 
above-ground  parts  of  peanut 
commodities  were  used  to  determine 
appropriate  tolerances  for  soybean 
forage  and  hay.  Because  a  soybean 
processing  study  was  not  available  for 
review,  the  maximum  theoretical 
concentration  factors  were  used  to 
derive  tolerances  for  the  soybean 
processed  conunodities  aspirated  grain 


fractions,  meal,  hulls,  and  refined  oil 
from  the  soybean  seed  tolerance. 

Residues  of  fenpropathrin  are  not 
expected  to  exceed  the  following  values 
for  soybean: 

•  Aspirated  grain  fractions j20  ppm 

•  Soybean,  forage 15  ppm 

•  Soybean,  hay 20  ppm 

•  Soybean,  seed 0.1  ppm 

or  the  following  values  for  processed 
soybean  commodities: 

•  Soybean,  hulls 1.0  ppm 

•  Soybean,  meal        0.2  ppm 

•  Soybean,  oil,  refined 1.5  ppm 

Existing  tolerances  for  fenpropathrin 
in  animal  commodities  are  listed  in  40 
CFR  180.466.  Secondary  residues  in 
animal  commodities  are  not  expected  to 
exceed  existing  tolerances. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  or  residues  of 
fenpropathrin  in  soybeans  at  0.1  ppm. 

VI.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance, 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  22, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/ or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  wil'  be  granted  if 
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the  Administrator  detennines  that  the 
material  submitted  shows  the  following: 
There  is  geni|ine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  availabla  evidence  identified  by  the 
requestor  wo^ld,  if  established,  resolve 
one  or  mcfre  of  such  issues  in  favor  of 
the  requestor^  taking  into  account 
uncontested  qlaims  or  facts  to  the 
contrary;  andjresolution  of  the  factual 
issues  in  the  fanner  sought  by  the 
requestor  woild  be  adequate  to  justify 
the  action  reciiested  (40  CFR  178.32). 
Information  ^^bmitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claim^  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  tjie  public  record. 
Information  npt  marked  confidential 
may  be  disclqsed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPPf  300763]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  eltctronic  conunents,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  fratn  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  Thejpublic  record  is  located  in 
Room  119  of  the  PubUc  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Officii  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  aomments  may  be  sent 
directly  to  EPA  at: 

opp-aocket@tpamail.epa.gov. 

Electronic  domments  must  be 
submitted  as  in  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  jrecord  for  this 
rulemaking,  a^  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form]  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance/ 
exemption  from  the  tolerance 
requirement  under  FFDCA  section  408 
(1)(6).  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  estabUshed  imder 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance/exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  acations  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 


unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  vmtten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simunary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  luiiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
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section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement  . 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  6, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.466,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§180.466    Fenpropathrin;  tolerances  for 
residues. 


(b)*     *     * 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

*                           • 

Soybean,  forage  ... 

Soybean,  hay 

Soybean,  hulls  

Soybean,  meal 

Soybean,  oil,  re- 
fined. 

Soybean,  seed 

• 

15 
20 
1.0 
0.2 
1.5 

0.1 

* 

6/30/00 
6/30/00 
6/30/00 
6/30/00 
6/30/00 

6/30/00 

[PR  Doc.  99-1254  Filed  1-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oocliet  No.  98-ACE-61] 

Amendment  to  Class  E  Airspace;  Belie 
Plaine,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMIMARY:  This  action  amends  the  Class 
E  airspace  area  at  Belle  Plaine 
Municipal  Airport.  Belle  Plaine.  LA.  The 
FAA  has  developed  Global  Positioning 
System  (GPS)  Runway  (RWY)  17  and 
GPS  RWY  35  Standard  Instrument 
Approach  Procedures  (SIAPs)  to  serve 
Belle  Plaine  Municipal  Airport.  lA. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  these  SIAPs  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  The  enlarged  area  will 
contain  the  new  GPS  RWY  17  and  GPS 
RWY  35  SIAPs  in  controlled  airspace. 

In  addition,  the  Class  E  airspace  area 
is  revised  to  indicate  a  minor  revision 
to  the  Airport  Reference  Point  (ARP) 
coordinates,  and  is  included  in  this 
document.  The  intended  effect  of  this 
rule  is  to  provide  controlled  Class  E 
airspace  for  aircraft  executing  GPS  RWY 
17  and  GPS  RWY  35  SIAPs,  revise  the 
ARP  coordinates,  and  to  segregate 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  aircraft  operating  in  visual 
conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  May  20. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4.  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-51,  601  East  12th  Street.  Kansas 
City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMIATION:  The  FAA 
has  developed  GPS  RWY  17  and  GPS 
RWY  35  SIAPs  to  serve  the  Belle  Plaine 
Municipal  Airport,  Belle  Plaine,  LA.  The 
amendment  to  Class  E  airspace  at  Belle 
Plaine.  lA.  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SLAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  under  Instrument  Flight 
Rules. 

In  addition,  the  Class  E  airspace  area 
is  amended  to  indicate  the  revised  ARP 
coordinates.  The  amendment  at  Belle 
Plaine  Municipal  Airport.  lA,  will 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR,  and 
revise  the  ARP  coordinates.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this*  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
night  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
abverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
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period,  an  adverse  or  negative  comment, 
or  written  noiice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 


Although  1 
a  final  rule  i 
notice  of  pro^ 
comments  i 
Interested  pe^ 
comment  on  i 
such  written  i 
as  they  may  i 
should  identil 
number  and 


is  action  is  in  the  form  of 
Id  was  not  preceded  by  a 
posed  rulemaking, 
!  invited  on  this  rule, 
sons  are  invited  to 
lis  rule  by  submitting 
lata,  views,  or  arguments 
}esire.  Communications 

the  Rules  Docket 
ie  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  tha  comments  received. 
Factual  information  that  supports  the 
commenter's  Meas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  \  vhether  additional 
rulemaking  action  would  be  needed. 

Comments  lare  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentil,  and  energy-related 
aspects  of  tha^rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  Closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  dach  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  ba  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledgereceipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self- addressed,  stamped 
postcard  on  v^hich  the  following 
statement  is  iiade:  "Comments  to 
Docket  No.  9II-ACE-51."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Find!  ngs 

The  regulal  ions  adopted  herein  will 
not  have  subs  tantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govamment.  Therefore,  in 
accordance  wjith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  p  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  loncontroversial  and 
unlikely  to  re  suit  in  adverse  or  negative 


comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  LA  E5  Belle  Plane,  LA  (Revised] 

Belle  Plaine  Municipal  Airport.  lA 
(let.  41''52'44"  N..  long.  92°17'04"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Belle  Plaine  Municipal  Airport, 
excluding  that  portion  which  overlies  the 
Cedar  Rapids.  lA.  Class  E  airspace  area. 
***** 

Issued  in  Kansas  City.  MO.  on  December  7. 
1998. 

Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

(PR  Doc.  99-1231  Filed  1-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrsf>ace  Docket  No.  98-ACE-60] 

Amendment  to  Class  E  Airspace; 
Maquoketa,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  the  Class 
E  airspace  area  at  Maquoketa  Municipal 
Airport,  Maquoketa,  lA.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runway  (RWY)  15  and  GPS  RWY 
33  Standard  Instrument  Approach 
Procedures  (SLAPs)  to  serve  Maquoketa 
Municipal  Airport,  lA.  Additional 
controlled  airspace  extending  upward 
frofti  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  Instnmient  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  15  and  GPS  RWY  33  SIAPs  in 
controlled  airspace.  The  intended  effect 
of  this  rule  is  to  provide  controlled 
Class  E  airspace  for  aircraft  executing 
GPS  RWY  15  and  GPS  RWY  33  SIAPs, 
and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  20, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4. 1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-50,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  15  and  GPS 
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RWY  33  SIAPs  to  serve  the  Maquoketa 
Municipal  Airport,  Maquoketa,  lA.  The 
amendment  to  Class  E  airspace  at 
Maquoketa,  lA,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SLAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  imder  Instrument  Flight 
Rules.  The  area  will  be  depicted  on 
appropriate  aeronautical  diarts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
docimient  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 


nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-50."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  MaquokeU,  lA  [Reviaed] 

Maquoketa  Municipal  Airport,  LA 
(lat.  42''03'00"N.,  long.  90«44'20"W.) 

Maquoketa  NDB 
(lat.  42»03'05"N.,  long.  90''44'28  "W.) 

That  airspace  extending  upward  from  700 
feet  al>ove  the  surface  within  a  6.3-mile 
radius  of  Maquoketa  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  343°  bearing 
&om  the  Maquoketa  NDB  extending  from  the 
6.3-mile  radius  to  7.4  miles  northwest  of  the 
airport. 
•         •         •         •         * 

Issued  in  Kansas  City,  MO,  on  December  7, 
1998. 
Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  9*-1230  Filed  l-l»-99;  8:45  am) 
BILUNQ  COOE  4910-1S-M 


FEDERAL  TRADE  COiyiMISSION 

16  CFR  Part  4 

Freedom  of  Information  Act, 
Miscellaneous  Rules 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Final  rule. 

summary:  This  document  amends  the 
Commission's  Rules  of  Practice  to 
incorporate  procedures  for  the 
expedited  processing  and  aggregation  of 
requests  received  by  the  Commission 
under  the  Freedom  of  Infunnation  Act 
and  to  revise  the  Commission's 
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schedule  of  ^s  charged  to  members  of 
the  public  for  access  to  agency  records. 
EFFECTIVE  DATE:  January  20, 1999. 
FOR  FURTHER  INFOfMATION  CONTACT:  Alex 
Tang.  Attomfey.  (202)  326-2447.  Office 
of  General  Ciunsel.  FTC,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
ex:  20580. 

supplementaJry  information:  On  August 
26, 1998,  the  Commission  published  a 
proposal  to  ainend  its  Rules  of  Practice 
to  incorporate  certain  procediu^s  for  the 
expedited  prpcessing  and  aggregation  of 
requests  und0r  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552.  as 
amended  by  the  Electronic  FOIA 
Amendment^  of  1996  (E-FOIA),  and  to 
revise  the  scljedule  of  fees  charged  to 
the  public  byj  the  Commission  in 
providing  acdess  to  its  records.  See  64 
FR  45650  (Aig.  26. 1998).  The 
Commission  received  no  responses  to  its 
request  for  comments  on  these 
amendments] 

Accordingly,  for  the  reasons  set  forth 
in  the  statement  of  basis  and  purpose 
accompany ijjg  the  proposed 
amendments,  the  Commission  has 
determined  tc  adopt  the  amendments  as 
final  without  change,  except  for 
technical  corrections  needed  to  bring 
the  FTC's  mailing  address,  as  set  forth 
in  Rules  4.8(b)(6)  (search  and  review 
fees)  and  4.li(a)(2)(i)(A)  (address  for 
FOIA  appeals),  into  conformity  with 
U.S.  Postal  Strvice  standards.  The  same 
corrections  ate  being  made  in  the 
corresponding  provisions  for  initial 
FOLA  requeste  under  Rule 
4.11(a)(l)(i)(A)  and  Privacy  Act  requests 
and  appeals  under  Rules  4.13(c)  and 
(i)(l).  which  were  previously  amended 
by  the  Commission  when  it 
implemented!  other  E-FOIA  provisions 
and  made  other  technical  corrections  in 
its  Rules.  See|63  FR  45644  (Aug.  26. 
1998)  (final  rtle). 

In  additioni  the  Commission  is  adding 
a  new  paragraph  (h)  to  Commission 
Rule  4.11.  16  CFR  4.11(h).  to  permit  a 
Commission  jnember.  official  or  staff  to 
disclose  items  or  categories  of 
information  i^ot  currently  on  the 
Commission'!  public  record  upon  a 
determinatioil  by  the  General  Coimsel 
(or  his  or  her  designee)  that  the 
disclosure  of  puch  Commission 
information  would  facilitate  the  conduct 
of  official  ag^icy  business  and  would 
not  be  othervnse  prohibited  by  law. 
order,  or  regmation.  In  determining 
whether  disclosure  would  facilitate  the 


conduct  of  official  agency  business,  the 
General  Counsel  (or  his  or  her  designee) 
will  consider  the  interest  in  disclosure 
and  any  countervailing  agency  interests 
or  policies  (e.g..  whether  disclosure 
would  interfere  with  any  ongoing  law 
enforcement  investigations).  The 
General  Counsel  will  designate  the 
Deputy  General  Counsel  or  an  Assistant 
General  Counsel  (or  a  senior  manager  in 
an  equivalent  level)  to  make  these 
determinations,  if  delegated.  This 
procediu^  avoids  the  need  for  the  full 
Commission  to  authorize  disclosures  by 
its  own  members,  officials  or  staff,  and 
will  thereby  help  minimize  the 
administrative  burden  and  delay 
associated  with  the  authorization 
process.  The  General  Counsel  retains 
the  discretion,  which  may  be  exercised 
by  an  Acting  General  Counsel,  but  is  not 
otherwise  intended  to  be  delegated,  to 
refer  unusual  or  difficult  cases  to  the 
Commission  for  determination. 

Like  information  released  in  response 
to  an  FOIA  request,  information 
disclosed  under  Rule  4.11(h)  will  not 
automatically  be  placed  on  the  agency's 
"public  record"  for  routine  public 
inspection  and  copying  under  Rule 
4.9(b)  (i.e.,  "reading  room"  materials). 
Nothing  in  new  Rule  4.11(h),  however, 
is  intended  to  prevent  the  information 
ft-om  being  included  in  other  documents 
that  are  routinely  placed  on  the  public 
record  (e.g..  press  releases).  Likewise, 
new  Rule  4.11(h)  is  not  intended  to 
prevent  the  Commission  from  later 
placing  the  particular  category  of 
information  on  the  public  record  by 
amending  the  list  of  public  records  in 
Rule  4.9(b)  to  that  effect,  or  from  voting 
to  place  a  particular  item  (rather  than 
the  entire  category)  of  information  on 
the  public  record  on  an  individual,  case- 
by-case  basis.  See  Commission  Rule 
4.9(b)(10)(xiii):  63  FR  at  45646 
(discussing  the  addition  of  Rule 
4.9(b)(10)(xiii)  as  a  catch-all  category  for 
individual  documents  not  specifically 
listed  in  Rule  4.9(b)  that  the 
Commission  may  from  time  to  time 
place  on  the  public  record). 

New  Rule  4.11(h)  is  intended  as  a  rule 
of  purely  internal  agency  applicability 
and  is  not  intended  to  confer  on  the 
public  any  additional  or  separate  right 
of  access  to  nonpublic  agency  records. 
Requests  by  members  of  the  public  for 
access  to  such  records  remain  subject  to 
the  FOIA  procedures  set  forth  in  Rule 
4.11(a). 


The  Commission  hereby  certifies  that 
no  final  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  because  the  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  See  5  U.S.C.  605(b).  Most 
requests  for  access  to  FTC  records  are 
filed  by  individuals,  who  are  not  "small 
entities"  within  the  meaning  of  that  Act. 
5  U.S.C.  601(6).  In  any  event,  the 
economic  impact  of  the  rule  changes  on 
requesters  is  expected  to  be  minimal,  if 
any.  None  of  the  amendments  contains 
any  information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3520. 
Finally,  new  Rule  4.11(h),  which  was 
not  published  in  the  earlier  notice  of 
proposed  rulemaking,  is  a  purely 
technical  amendment  and  relates  solely 
to  agency  rules  of  practice  and 
procedure.  For  those  reasons,  the 
amendment  is  exempt  from  the  notice- 
and-comment  requirements  of  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553(A),  (B). 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure,  Freedom  of  Information  Act. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  Title  16.  Chapter  I. 
Subchapter  A  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  4— MISCELLANEOUS  RULES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C. 
46. 

2.  Amend  §  4.8  by  revising  paragraphs 
(b)(4)  and  (b)(6)  to  read  as  follows: 

§  4.8    Costs  for  obtaining  Commission 
records. 


(b)*  *  * 

(4)  Waiver  of  small  charges. 
Notwithstanding  the  provisions  of 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  charges  will  be  waived  if  the 
total  chargeable  fees  for  a  request  do  not 
exceed  $14.00. 
•        *        *        *        • 

(6)  Schedule  of  direct  costs.  The 
following  uniform  schedule  of  fees 
applies  to  records  held  by  all 
constituent  units  of  the  Commission. 


Paper  Fees: 

Paper  cop3|  (up  to  8.5"  x  14"). 

Reproduce  i  by  Commission .v S0.14  per  page. 

Reproducejl  by  Requester 0.05  per  page. 
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Microfiche  Fees: 

Film  Copy-Paper  to  16mm  film 0.04  per  frame. 

Fiche  Copy— Paper  to  105mm  fiche q.OB  per  frame 

Film  Copy— Duplication  of  existing  100  ft.  roll  of  16mm  film  9.50  per  roll 

Fiche  Copy— Duplication  of  existing  105mm  fiche ...."...  0^26  per  fiche. 

Paper  Copy— Converting  existing  16mm  film  to  paper  (Conversion  by  Commission  Staff) 0*26  per  page. 

Paper  Copy— Converting  existing  105mm  fiche  to  paper  (Conversion  by  Commission  Staff)  0  23  per  page 

Film  Cassettes 2.00  per  cawette. 

Electronic  Services: 

Converting  paper  into  electronic  format  (scanning) „ 2  50  per  page 

Computer  programming '.ZZZZ.  8^00  per  qtr.  hour. 

Other  Fees: 

Computer  Tape 18.50  each. 

Certification  10.35  each. 

Express  Mail  3  50  fo^  first  pound  and 

3.67  for  each  additional  pound 
(up  to  $15.00). 


Search  and  Review  Fees 

Agency  staff  is  divided  into  three 
categories:  clerical,  attorney/economist, 
and  other  professional.  Fees  for  search 
and  review  are  assessed  on  a  quarter- 
hourly  basis,  and  are  determined  by 
identifying  the  category  into  which  the 
staff  m8mber(s)  conducting  the  search  or 
review  belong(s),  determining  the 
average  quarter-hourly  wages  of  all  staff 
members  within  that  category,  and 
adding  16  percent  to  reflect  the  cost  of 
additional  benefits  accorded  to 
government  employees.  The  exact  fees 
are  calculated  and  announced 
periodically  and  are  available  from  the 
Consumer  Response  Center,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580; 
(202)  326-2222. 
•        •        *         •        * 

3.  Amend  §  4.11  by  redesignating 
paragraphs  (a)(l)(i)(E)  and  (a)(l)(iii)(D) 
as  new  paragraphs  (a)(l)(i)(F)  and 
(a)(l)(iii}(E),  respectively;  by  adding 
new  paragraphs  (a)(l)(i)(E),  (a)(l)(iii)(D), 
and  (h);  and  by  revising  paragraphs 
(a)(l)(i)  (A)  and  (B).  (a)(l)(ui)(A). 
(a)(2)(i)(A),  (a)(2)(i)(B),  and  (a)(2)(u)(A) 
to  read  as  follows: 

§  4.1 1    Disclosure  requests, 
(a)*  •  • 
(D*  •  * 
(i)*  *  • 

(A)  A  request  under  the  provisions  of 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  as  amended,  for  access  to 
Commission  records  shall  be  in  writing 
and  addressed  as  follows:  Freedom  of 
Information  Act  Request,  Assistant 
General  Coimsel  for  Legal  Counsel, 
(Management  &  Access),  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 

(B)  Failure  to  mark  the  envelope  and 
the  request  in  accordance  with 
paragraph  (a)(l)(i)(A)  of  this  section,  or 


the  filing  of  a  request  for  expedited 
treatment  under  paragraph  (a)(l)(i)(E)  of 
this  section,  will  result  in  the  request  (or 
requests,  if  expedited  treatment  has 
been  requested)  being  treated  as 
received  on  the  date  that  the  processing 
unit  in  the  Office  of  General  Counsel 
actually  receives  the  request(s}. 
*        *        »        •        • 

(E)  Expedited  treatment.  Requests 
may  include  an  application  for 
expedited  treatment.  Where  such  an 
application  is  not  included  with  an 
initial  request  for  access  to  records 
under  paragraph  (a)(1)  of  this  section, 
the  application  may  be  included  in  any 
appeal  of  that  request  filed  under 
paragraph  (a)(2)  of  this  section.  Such 
application,  which  shall  be  certified  by 
the  requester  to  be  true  and  correct  to 
the  best  of  such  person's  knowledge  and 
belief,  shall  describe  the  compelling 
need  for  expedited  treatment,  including 
an  explanation  as  to  why  a  failure  to 
obtain  the  requested  records  on  an 
expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual,  or,  v«th  respect  to  a  request 
made  by  a  person  primarily  engaged  in 
disseminating  information,  an 
explanation  of  the  urgency  to  inform  the 
public  concerning  actual  or  alleged 
Federal  Government  activity.  The 
Assistant  General  Counsel  for  Legal 
Coxmsel  (Management  &  Access)  or  his 
or  her  designee  will,  within  10  calendar 
days  of  receipt  of  a  request  for  expedited 
treatment,  notify  the  requester,  in 
writing,  of  the  decision  to  either  grant 
or  deny  the  request  for  expedited 
treatment,  and,  if  the  request  is  denied, 
advise  the  requester  that  this 
determination  may  be  appealed  to  the 
General  Counsel. 
*        •        »        •        » 

(iii)  Time  limit  for  initial 
determination.  (A)  The  Assistant 
General  Counsel  for  Legal  Counsel 


(Management  &  Access)  or  his  or  her 
designee  will,  within  20  working  days 
of  the  receipt  of  a  request,  either  grant 
or  deny,  in  whole  or  in  part,  such 
request,  unless  the  request  has  been 
granted  expedited  treatment  in 
accordance  with  this  section,  in  which' 
case  the  request  will  be  processed  as 
soon  as  practicable. 
•        •        •        *        ♦ 

(D)  If  the  Assistant  General  Counsel 
for  Legal  Counsel  (Management  & 
Access)  or  his  or  her  designee 
reasonably  believes  that  requests  made 
by  a  requester,  or  a  group  of  requesters 
acting  in  concert,  actually  constitute  a 
single  request  that  would  otherwise 
involve  unusual  circumstances,  as 
specified  in  paragraph  (a)(l)(iii)(B)  of 
this  section,  and  the  requests  involve 
clearly  related  matters,  those  multiple 
requests  may  be  aggregated. 

(2)*   •  • 

(i)*  •  * 

(A)(1)  If  an  initial  request  for 
expedited  treatment  is  denied,  the 
requester,  at  any  time  before  the  initial 
determination  of  the  underlying  request 
for  records  by  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  (or,  if 
the  request  for  expedited  treatment  was 
filed  with  any  appeal  filed  under 
paragraph  (a)(2)(i)(A)(2)  of  this  section, 
at  any  time  before  the  General  Counsel's 
determination  on  such  an  appeal),  may 
appeal  the  denial  of  expedited  treatment 
to  the  General  Counsel. 

(2)  If  an  initial  request  for  records  is 
denied  in  its  entirety,  the  requester  may, 
within  30  days  of  the  date  of  the 
determination,  appeal  such  denial  to  the 
General  Counsel.  If  an  initial  request  is 
denied  in  part,  the  time  Tor  appeal  will 
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not  expire  until  30  days  after  the  date 
of  the  letter  notifying  the  requester  that 
all  records  to  which  access  has  been 
granted  have  been  made  available. 

(3)  The  appeal  shall  be  in  writing  and 
should  include  a  copy  of  the  initial 
request  and  a  Qopy  of  the  response  to 
that  initial  request,  if  any.  The  appeal 
shall  be  addressed  as  follows:  Freedom 
of  Information  Act  Appeal,  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  6po  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 

(B)  Failure  to  mark  the  envelope  and 
the  appeal  in  accordance  with 
paragraph  (a)(^(i)(A)  of  this  section  will 
result  in  the  ap^>eal  (and  any  request  for 
expedited  treatment  filed  with  that 
appeal)  being  treated  as  received  on  the 
actual  date  of  receipt  by  the  Office  of 
General  Counsel. 
•        *        •     I  •        • 

(ii)*   *   •      i 

(A)(1)  Regarding  appeals  from  initial 
denials  of  a  request  for  expedited 
treatment,  the  General  Counsel  will 
either  grant  or  deny  the  appeal 
expeditiously; 

12)  Regardmg  appeals  from  initial 
denials  of  a  request  for  records,  the 
General  Counsel  will,  within  20 
working  days  of  the  receipt  of  such  an 
appeal,  either  grant  or  deny  iwia  whole 
or  in  part,  unle^  expedited  treatment 
has  been  granted  in  accordance  with 
this  section,  in  which  case  the  appeal 
will  be  processed  as  soon  as  practicable. 


i«al 


(h)  The  Gensal  Counsel  (or  General 
Counsel's  designee)  may  authorize  a 
Commission  mpmber,  other  Commission 
official,  or  Conimission  staff  to  disclose 
an  item  or  category  of  information  from 
Commission  records  not  currently 
available  to  the  public  for  routine 
inspection  andj  copying  under  Rule 
4.9(b)  where  tUe  General  Counsel  (or 
General  Counsel's  designee)  determines 
that  such  disclosure  would  facilitate  the 
conduct  of  official  agency  business  and 
would  not  oth^rvase  be  prohibited  by 
applicable  law,  order,  or  regulation. 
Requests  for  such  determinations  shall 
be  set  forth  in  ^vriting  and,  in  the  case 
of  staff  request$,  shall  be  forwarded  to 
the  General  Counsel  (or  General 
Counsel's  designee)  through  the  relevant 
Bureau.  In  uniisual  or  difficult  cases,  the 
General  Coims^l  may  refer  the  request  to 
the  Commission  for  determination. 

S4.13    [Amended] 

4.  In  §  4.13,  Ihe  reference  in  paragraph 
(c)  to  "6th  Street  and  Pennsylvania 
Avenue  NW.,"iand  the  reference  in 
paragraph  (i)(lj)  to  "6th  Street  & 
Pennsylvania  V Avenue,  NW.,"  are 
revised  to  read  "600  Permsylvania 
Avenue.  NW 


By  direction  of  the  Commission. 
Donald  S.  Claik, 
Secretary. 

(FR  Doc.  9^1178  Filed  1-19-99;  8:45  am] 
BILUNO  CODE  (TSO-OI-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  1000 
[Docket  No.  FR-4419-F-01] 
RIN  2577-AB93 

Due  Date  of  First  Annual  Performance 
Report  Under  ttie  Native  Anf)er1can 
Housing  Assistance  and  Self- 
Determination  Act  of  1996 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  sets  January 
31,  1999  as  the  due  date  for  recipients 
of  Indian  Housing  Block  Grant  hmds  to 
submit  the  first  annual  performance 
reports  under  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA). 
This  date  provides  an  additional  60 
days  to  the  60  day  period  that  was 
assumed  to  apply,  and  allows  recipients 
and  HUD  more  time  to  work  out  the 
difficulties  of  the  first  performance 
report  submissions. 
EFFECTIVE  DATE:  February  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director,  Office  of  Housing 
and  Commimity  Development,  Office  of 
Native  American  Programs,  1999 
Broadway,  Suite  3390,  Denver,  CO 
80202:  telephone  (303)  675-1600  (this  is 
not  a  toll-fi«e  number).  Speech  or 
hearing-impaired  individuals  may 
access  this  nimiber  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
NAHASDA  section  404  (25  U.S.C.  4164) 
and  24  CFR  1000.514  require  each 
recipient  of  Indian  Housing  Block  Grant 
(IHBG)  funds  to  submit  an  annual 
performance  report  to  HUD.  Under  24 
CFR  1000.514,  a  performance  report 
must  be  submitted  within  60  days  of  the 
end  of  the  recipient's  program  year.  For 
the  first  year  of  NAHASDA,  24  CFR 
1000.516  provides  that  the  period  to  be 
covered  by  the  annual  performance 
report  wrill  be  October  1,  1997  through 
September  30, 1998,  and  that 
subsequent  reporting  periods  will 
coincide  with  the  recipient's  program 
year. 

The  Department  has  received 
numerous  inquiries  concerning  the  due 


date  for  the  first  annual  report  imder 
§  1000.516.  Recipients  cite  unfamiliarity 
with  the  new  reporting  format,  the  late 
date  at  which  Indian  Housing  Plans 
(IHPs)  were  approved,  and  the 
requirement  for  pubUc  comment  on 
their  annual  performance  reports  as 
reasons  why  a  60-day  due  date  for  the 
first  annual  reports  is  impracticable.  In 
addition,  there  is  an  issue  as  to  when 
the  first  annual  report  is  due.  Although 
§  1000.514  provides  that  the  annual 
performance  report  is  due  within  60 
days  of  the  end  of  the  recipient's 
program  year,  the  period  to  be  covered 
by  the  first  report,  set  by  §  1000.516, 
does  not  coincide  with  the  program  year 
of  many  recipients.  While  it  has  been 
generally  assumed  that  the  first  report 
would  be  due  within  60  days  of 
September  30,  1998,  §  1000.516  does  not 
explicitly  establish  this  submission 
period. 

For  these  reasons,  HUD  has 
determined  to  amend  §  1000.516  to 
establish  January  31,  1999  as  the  due 
date  for  performance  reports  under  the 
first  year  of  NAHASDA.  This  date 
provides  an  additional  60  days  to  the  60 
day  period  that  was  assumed  to  apply, 
and  allows  recipients  and  HUD  more 
time  to  work  out  the  difficulties  of  the 
first  performance  report  submissions. 

Findings  and  Certifications 

Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  vtrith  its 
own  regulations  on  rulemaking,  24  CFR 
part  10;  however,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
lumecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  unnecessary 
because  of  the  limited  scope  of  the  rule. 
This  rule  only  provides  clarification  of 
the  date  by  which  the  first  annual 
performance  reports  imder  NAHASDA 
are  due. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contedned  in  the  IHBG 
rule  at  24  CFR  part  1000  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  writh 
the  Paperwork  Reduction  Act  of  1995 
(42  U.S.C.  3501-3530),  and  assigned 
OMB  control  number  2577-0218.  An 
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agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  uriless  the 
collection  displays  a  valid  control 
number.  This  Hnal  rule  does  not  include 
any  additional  information  collection 
requirements. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(c)(2)  of  the  HUD  regulations,  this 
rule  amends  an  existing  document,  the 
regulations  at  24  CFR  part  1000.  which 
as  a  whole  would  not  fall  within  an 
exclusion,  but  the  amendment  by  itself 
would  do  so.  Therefore,  this  rule  is 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  no  federalism 
implications,  and  that  the  policies  are 
not  subject  to  review  under  the  Order. 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Healtli 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.867. 

List  of  Subjects  in  24  CFR  Part  1000 

Aged,  Community  development  block 
grants.  Grant  programs — housing  and 
community  development,  Grant 
programs — Indians,  Indians,  Individuals 


writh  disabilities,  Low  and  moderate 
income  housing.  Public  housing, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
above,  in  title  24  of  the  Code  of  Federal 
Regulations,  part  1000  is  amended  as 
follows: 

PART  1000— NATIVE  AMERICAN 
HOUSING  ACTIVITIES 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  4101  etseq.;  42  U.S.C. 
3535(d). 

2.  Section  1000.516  is  revised  to  read 
as  follows: 

§  1 000.51 6    What  reporting  period  is 
covered  by  the  annuai  performance  report? 

For  the  first  annual  performance 
report  to  be  submitted  under 
NAHASDA,  the  period  to  be  covered  is 
October  1, 1997,  through  September  30, 
1998.  This  first  report  must  be 
submitted  by  January  31. 1999. 
Subsequent  annual  performance  reports 
must  cover  the  period  that  coincides 
with  the  recipient's  program  year. 

Dated:  January  12, 1999. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian  \ 
Housing. 

[FR  Doc.  99-1195  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  441»-01-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
RIN  1512-AA07 
[T-D.  ATF-407;  Ref  Notice  No.  856] 

Establishment  of  the  San  Francisco 
Bay  Viticultural  Area  and  the 
Realignment  of  the  Boundary  of  the 
Central  Coast  Viticultural  Area  (97- 
242) 

ACTION:  Treasury  decision,  final  rule. 

summary:  This  Treasiu7  decision 
establishes  a  viticultural  area  in  the 
State  of  California  to  be  knowrn  as  "San 
Francisco  Bay,"  under  27  CFR  part  9. 
The  viticultural  area  is  located  mainly 
within  five  counties  which  border  the 
San  Francisco  Bay  and  partly  v«thin 
two  other  counties.  These  counties  are: 
San  Francisco,  San  Mateo,  Santa  Clara, 
Alameda,  Contra  Costa,  and  partly  in 
Santa  Cruz  and  San  Benito  Counties. 
The  "San  Francisco  Bay"  viticultural 
area  encompasses  approximately  2,448 


square  miles  total  and  contains  nearly 
5,800  acres  planted  to  grapes  and  over 
39  wineries.  In  conjunction  with 
establishing  the  "San  Francisco  Bay" 
viticultural  area.  ATF  is  amending  the 
boundaries  of  the  Central  Coast 
viticultural  area  to  include  the  "San 
Francisco  Bay"  viticultural  area.  The 
previous  boundaries  of  the  Central  Coast 
viticultural  area  already  encompassed 
part  of  the  "San  Francisco  Bay" 
viticuhural  area.  Approximately  639 
square  miles  is  added  to  Central  Coast 
with  an  additional  2,827  acres  planted 
to  grapes. 

EFFECTIVE  DATE:  March  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Brokaw,  Regulations  Division, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Washington.  DC  20226.  650 
Massachusetts  Avenue.  NW, 
Washington.  DC..  20226,  (202)  927- 
8199. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  Part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  Part  9  to  27 
CFR,  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l),  title  27.  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area. 
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based  on  featuijes  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  mapi  of  the  largest  applicable 
scale;  and 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.$.G.S.  map(s)  with  the 
boundaries  prominently  marked. 

Petition  for  tha  San  Francisco  Bay 
Viticultural  Aijea 

A  consortiuii  of  nearly  75  growers 
and  vintners  lep  by  Wente  Bros., 
petitioned  ATF  to  establish  a  new 
viticultural  area  in  Northern  California 
known  as  "Sanj Francisco  Bay,"  that  will 
be  included  wiihin  the  Central  Coast 
viticultural  arep.  The  "San  Francisco 
Bay"  viticultural  area  is  located  mainly 
within  five  coi^ties  which  border  the 
San  Francisco  pay  and  partly  within 
two  other  counties.  These  counties  are: 
San  Francisco,  San  Mateo,  Santa  Clara, 
Alameda,  ConUa  Costa,  and  partly  in 
Santa  Cruz  and  San  Benito  Counties. 
Santa  Cruz  Coi  nty.  although  it  has  no 
Bay  shoreline,  las  traditionally  been 
associated  witi  the  place  name  "San 
Francisco  Bay.  '  The  portion  of  the 
Santa  Clara  Valley  located  in  San  Benito 
County  has  bean  included.  The 
viticultural  arep  encompasses 
approximately  2,448  square  miles  total 
containing  neatly  5 ,800  acres  planted  to 
grapes  and  ove^  39  wineries, 

ATF  has  determined  that  the  area  is 
distinguished  I  y  a  marine  climate 
which  is  heavi!  y  influenced  by  the 
proximity  of  the  San  Francisco  Bay  and 
the  Pacific  Ocean.  Specifically,  the  San 
Francisco  Bay  $nd  the  local 
geographical  features  surrounding  it 
permit  the  cooling  influence  of  the 
Pacific  Ocean  tp  reach  farther  into  the 
interior  of  Calii  bmia  in  the  Bay  Area 
than  elsewhere  along  the  California 
coast. 

The  waters  of  the  San  Francisco  Bay 
as  well  as  urban  areas,  particularly  the 
City  of  San  Francisco,  have  purposely 
been  included  since  San  Francisco  Bay 
is  the  soiu-ce  olthe  viticultiu^l  area's 
weather  and  the  focal  point  of  its 
history.  Although  it  is  not  a  likely 
vineyard  site,  the  city  has  long  been  a 
wine  industry  hub. 

Comments 

On  October  io,  1997,  ATF  published 
a  notice  of  proposed  rulemaking.  Notice 
No.  856,  in  the  Federal  Register 
soliciting  com^ients  on  the  proposed 
viticultural  aree.  Given  the  scope  of  the 
proposals  and  the  wide  range  of 
interests  that  Were  likely  to  be  affected 
by  the  establisiunent  of  a  San  Francisco 
Bay  viticultiu-ail  area,  ATF  solicited 


specific  public 


certain  questiotis  raised  by  the  petition. 


comment  with  respect  to 


ATF  asked  the  following  questions  in 
Notice  No.  856: 

(1)  Is  there  sufficient  evidence  that  the 
name,  "San  Francisco  Bay,"  can  be 
associated  with  regions  south  and  east 
of  the  bay  such  as  Santa  Clara  Valley 
and  Livermore?  Do  these  regions  have 
climatic  or  geographic  differences  with 
other  regions  of  the  proposed  area  to 
such  a  degree  that  they  cannot  be 
considered  as  one  viticultural  area? 

(2)  Does  the  evidence  support 
exclusion  from  the  proposed  viticultural 
area  of  the  regions  north  of  the  Bay,  i.e., 
Marin,  Napa,  Solano,  and  Sonoma 
Counties? 

(3)  Can  the  regions  where  grapes 
cannot  be  grown  in  the  proposed 
viticultural  area,  such  as  the  dense 
urban  settings  and  the  Bay  itself,  be 
easily  segregated  from  the  rest  of  the 
proposed  cuea?  Does  it  undermine  the 
notion  of  a  viticultural  area  to  keep 
them  included? 

ATF  received  49  comments  in 
response  to  Notice  No.  856.  Basically, 
the  comments  fall  into  five  categories. 
These  categories  are  as  follows:  those  in 
support  (9),  those  in  support  for 
expanding  the  "San  Francisco  Bay"  area 
(1),  those  that  oppose  "San  Francisco 
Bay"  but  support  the  Central  Coast 
expansion  (3),  those  that  oppose  being 
associated  with  another  viticultural  area 
(33),  and  those  that  oppose  the  creation 
of  "San  Francisco  Bay"  (3). 

Those  in  support  felt  that  the 
appellation  clearly  defines  a  unique  area 
influenced  by  San  Francisco  Bay 
weather  patterns.  Among  the  favorable 
comments  were  statements  indicating 
that  approval  of  the  area  would  align  the 
boundaries  between  coastal 
appellations,  would  recognize  a  historic 
wine  growing  region,  would  reinforce 
the  economic  impact  of  wine  growing  in 
the  area,  and  would  be  of  benefit  in 
educating  the  wine  consumer. 

One  respondent,  the  Allied  Grape 
Growers,  disagreed  that  the  coastal 
climatic  influences  stop  at  the  crest  of 
the  hills  of  Altamont.  This  respondent 
felt  that  the  Brentwood-Byron  area  is 
now  considered  by  most  independent 
observers  as  a  part  of  the  "San  Francisco 
Bay"  area.  While  this  respondent 
believed  that  Brentwood-Byron  corridor 
should  be  included,  no  specific 
evidence  was  provided. 

Three  respondents  opposed  the  "San 
Francisco  Bay"  viticultural  area  but 
supported  the  expansion  of  the  Central 
Coast  viticultural  area.  Among  these 
respondents  was  the  Sonoma  County 
Grape  Growers  Association.  The 
Association  claimed  that  the  petitioners 
have  taken  reference  works  out  of 
context  with  "preposterous"  results. 
The  Association  cited  dramatic 


differences  in  climatic  conditions  (San 
Francisco  and  Livermore),  conflicting 
definitions  of  the  area  (disagreement 
over  what  constitutes  the  Bay  area),  the 
fact  that  the  climate  of  San  Francisco 
cannot  sustain  winegrape  growing,  and 
that  the  proposal  was  for  marketing 
purposes  only.  The  Association  believed 
that  it  is  not  a  meaningful  viticultural 
area  and  will  undermine  the  integrity  of 
the  American  viticultural  area  system. 
On  the  other  hand,  the  Association 
believed  that  there  seems  to  be  no 
reason  to  oppose  expanding  the  Central 
Coast  viticultural  area.  The  remaining 
two  respondents  in  this  category 
generally  felt  that  it  is  too  broad  an 
appellation  to  have  climatic  integrity 
and  seemed  to  have  been  proposed  for 
marketing  and  convenience 
considerations.  One  of  the  respondents 
felt  that  the  Central  Coast  appellation 
needs  to  be  reexamined  while  the  other 
respondent  felt  that  the  Santa  Cruz 
Mountains  viticultiu-al  area  should  be 
included  in  the  Central  Coast 
viticultural  area. 

Thirty-three  respondents  opposed 
being  associated  with  either  the  "San 
Francisco  Bay"  viticultural  area  or  the 
expansion  of  the  Central  Coast 
viticultural  area.  These  respondents 
were  from  the  Santa  Cruz  Moiuitains 
viticultural  area.  They  felt  that  they 
have  worked  hard  to  establish  the 
distinctiveness  of  their  wines  and 
inclusion  in  either  the  "San  Francisco 
Bay"  viticultural  area  or  the  expanded 
central  coast  viticultural  area  will  do 
them  "incalculable  damage."  These 
respondents  claimed  that  the  soils, 
rainfall,  climate,  and  physical  features 
of  Livermore  differ  completely  from 
those  of  the  Santa  Cruz  Mountains 
viticultural  area.  They  stated  that  their 
vineyards  are,  for  the  most  part,  above 
the  fogs.  The  average  temperatures  are 
in  the  2140  to  2880  degree-day  zone 
while  Livermore  is  3400.  Rainfall  for 
Livermore  is  listed  in  the  petition  at  18 
inches.  These  respondents  stated  that 
the  Santa  Cruz  Mountains  viticultural 
area  averages  more  than  double  that 
amount  of  rainfall  at  a  minimiun  of  36 
to  40  inches.  Further,  the  Santa  Cruz 
Mountains  viticultural  area  shares 
virtually  none  of  the  soil  types  of 
Livermore  with  the  soils  producing 
average  yields  dramatically  smaller  than 
the  average  yields  in  Livermore, 
resulting  in  a  different  style  of  wine 
entirely.  These  respondents  claimed 
that  the  excluded  areas  in  the  "North 
Bay"  and  "East  Bay"  share  far  more 
geographical  and  climatic  featiu«s  with 
Livermore  than  does  the  Santa  Cruz 
Mountains  viticultural  area.  In  addition, 
these  respondents  felt  that  it  would 
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iindermine  the  meaning  of  American 
viticultural  areas  by  including  large, 
dissimilar  areas  where  grapes  cannot  be 
grown.  Specifically,  these  areas  include 
the  northern  half  of  the  San  Francisco 
Peninsula  which  is  too  cold  to  grow 
grapes,  the  heavy  urban  populations  of 
Oakland  and  the  East  Bay,  and  the  Bay 
itself,  which  is  not  an  inland  lake  but  a 
large  bay  of  the  Pacific  Ocean.  These 
respondents  also  felt  that  including 
areas  like  southern  Santa  Clara  County, 
and  parts  of  San  Benito  Coimty  would 
mislead  the  American  public  since 
residents  of  these  areas,  as  well  as  Santa 
Cruz  Coimty,  historically  have  not  been 
considered  and  do  not  consider 
themselves  to  be  living  in  the  San 
Francisco  Bay  area.  Similarly,  these 
respondents  opposed  the  inclusion  of 
the  Santa  Cruz  Mountains  viticultural 
area  in  the  expanded  Central  Coast 
viticultural  area  since  the  Santa  Cruz 
Mountains  viticultural  area  does  not 
share  the  same  soils,  climate  or 
geographical  characteristics.  These 
respondents  also  felt  that  the  Central 
coast  is  a  recent  construct  having  only 
Umited  validity  from  Monterey  Bay 
south. 

Three  respondents  generally  opposed 
the  creation  of  the  viticultural  area.  One 
of  these  respondents,  Mr.  William 
Drake,  claimed  that  anyone  who  has 
spent  any  time  at  all  in  the  Bay  Area  is 
well  aware  that  there  are  extreme 
differences  in  the  various  climates 
between  the  areas  included  in  the 
petition.  In  addition,  Mr.  IDrake  claimed 
that  the  topography  of  this  nearly  two 
million  acre  proposed  area  differs 
dramatically  as  one  travels  from  the 
eastern  portion  westward  to,  and  over 
the  coastal  mountains.  Mr.  Drake  also 
beUeved  that  while  there  may  be  a  Bay 
Area,  that  area  is  understood  to  include 
a  nimiber  of  distinctly  different  areas, 
some  of  which  are  even  outside  of  the 
Bay  Area,  let  alone  the  "San  Francisco 
Bay  Area."  Another  respondent  in 
opposition  was  the  Association  of 
CaUfomia  North  Coast  Grape  Growers. 
Regarding  the  name  evidence,  the 
Association  stated  that  Santa  Clara, 
Santa  Cruz,  and  San  Benito  are  nowhere 
near  the  San  Francisco  Bay.  If  anything, 
Santa  Cruz  is  associated  with  Monterey 
Bay.  The  Association  further  stated  that 
the  petitioner  provided  no  supporting 
evidence  that  the  San  Benito  area  is 
locally  or  nationally  known  to  be 
affiliated  with  San  Francisco.  Regarding 
the  exclusion  of  areas  north  of  the  Bay. 
i.e.,  Marin,  Napa,  Solano,  and  Sonoma 
Counties,  the  Association  felt  that  there 
was  not  supporting  evidence,  on  the  one 
hand  to  exclude  these  areas,  while,  on 
the  other  hand,  there  was  not 


supporting  evidence  that  the  "San 
Francisco  Bay"  area  should  be  included 
with  regions  north  of  the  bay.  The 
Association  felt  that  the  most  important 
question  revolves  around  the  purpose  of 
appellation  names,  i.e.,  to  identify  and 
distinguish  grape  growing  regions 
which  are  unique  from  other  growing 
regions  based  on  geographic,  altitude, 
climate,  and  soil  conditions.  The 
Association  believed  that  the  fact  that 
the  City  of  San  Francisco  is  "not  a 
feasible  vineyard  site"  seemed  to  be  a 
prima  facie  case  for  immediate 
disqualification  of  the  appellation  name. 
The  Association  also  believed  that  the 
fact  that  the  "San  Francisco  Bay  is  a 
locally,  nationally  or  internationally 
recognized  place  name"  is  completely 
irrelevant  to  the  issue  of  whether  that 
place  is  known  for  growing  wine  grapes. 
The  City  of  San  Francisco,  and  certainly 
its  bay,  are  not  viticultural  areas, 
according  to  the  Association.  The 
Association  went  on  to  state  that  the 
petitioner  might  do  just  as  well  calling 
the  viticuhural  area  "Golden  Gate 
Region"  if  name  recognition  is  to  be  the 
litmus  test  for  approving  an  appellation 
petition.  The  Association  further 
believed  that  if  this  area  is  approved,  it 
would  set  a  precedent  that  would  allow 
specific  city  or  location  names  to  be 
used  to  describe  very  large  geographic 
areas.  According  to  the  Association,  the 
North  Coast  appellation  could  be 
renamed  "Napa  Area,"  Central  Coast 
could  be  called  "Santa  Barbara,"  and 
the  Central  Valley  might  be  named 
"Yosemite."  The  Association  feh  that 
should  the  petitioned  area  be  found  to 
be  unique,  and  a  qualified  appellation 
area,  the  name  of  the  region  should  be 
more  generalized  {i.e.,  Central  Bay  Area) 
as  opposed  to  the  specific  city  name  of 
San  Francisco.  The  Association  claimed 
that  misstatements  and  irrelevant 
evidence  was  provided  by  the 
petitioner.  As  examples,  excerpts  from 
Hugh  Johnson's  book  The  World  Atlas 
of  Wine  and  Robert  Lawrence  Balzer's 
Vineyards  and  Wineries:  Bay  Area  and 
Central  Coast  Counties  were  cited  to 
illustrate  that  the  "Bay  Area"  is  not 
accepted  by  these  authors  and  industry 
experts  as  a  viticultural  region  as 
claimed  by  the  petitioners.  The 
Association  further  claimed  that  the 
petitioners  have  provided  extraneous 
historical  and  current  evidence.  The 
Association  cited  the  use  of  grape 
pricing  districts  as  setting  a  bad 
precedent  to  be  used  as  a  determinant 
for  appellation  designation  approval. 
The  Association  pointed  out  that  San 
Benito  is  clearly  not  listed  as  a  part  of 
the  Grape  Pricing  District  which 
includes  San  Francisco,  San  Mateo, 


Santa  Cruz.  Santa  Clara.  Alameda  and 
Contra  Costa. 

ATF  Analysis  of  Comments 

ATF  has  reviewed  both  the  comments 
and  the  petitioner's  response  to  them 
and  has  concluded  that,  with  one 
exception,  the  petitioner  has 
demonstrated  that  the  proposed  area 
represents  a  continuum  of  coastal 
climate  that  is  moderated  and  altered  by 
San  Francisco  Bay  creating  a  distinct 
and  recognizable  area  known  as  "San 
Francisco  Bay."  The  exception  is  the 
Santa  Cruz  Mountains  viticultural  area. 
According  to  the  comments  from 
members  of  the  Santa  Cruz  Mountains 
Winegrowers  Association,  the  Santa 
Cruz  Mountains  vineyards,  in  the  vast 
majority,  are  located  above  the  coastal 
fogs.  The  Santa  Cruz  vintners  beUeve 
that  the  Santa  Cruz  Mountains 
viticultural  area  is  based  primarily  on 
altitude  and  is  not  affected  by  the 
climates  below.  They  also  point  out  that 
their  viticultural  area  does  not  share  the 
soils,  climate,  or  geographical 
characteristics  of  other  viticultural  areas 
in  the  State.  The  Santa  Cruz  Mountains 
viticultural  area  is  characterized  by  a 
climate  which  is  greatly  influenced  in 
the  western  portion  by  the  Pacific  Ocean 
breezes  and  fog  movements,  and  in  the 
eastern  portion  by  the  moderating 
influences  of  the  San  Francisco  Bay. 
These  two  influences  tend  to  produce 
weather  which  is  generally  cool  during 
the  growing  season.  Temperatures  in  the 
slopes  of  the  hillsides  where  most  of  the 
vineyards  are  located  appear  to  vary 
from  that  at  the*lower  elevations.  This 
is  caused  by  the  marine  influence 
coming  off  the  Pacific  Ocean  which 
cools  the  mountains  at  night  much  more 
than  the  valley  floor.  ATF  has 
concluded  that  the  Santa  Cruz 
Mountains  viticultural  area  exhibits 
features  and  characteristics  unique  to  its 
boundaries  when  compared  to  the 
surroimding  areas  and  should  not  be 
included  within  the  "San  Francisco 
Bay"  viticultural  area.  Accordingly,  The 
Santa  Cruz  Mountains  viticultural  area 
has  been  excluded  from  the  "San 
Francisco  Bay"  viticultural  area. 

ATF  further  believes  that  there  is  no 
significant  or  substantive  evidence  at 
this  time  that  would  warrant  holding 
hearings  on  this  issue  as  requested  in 
some  of  the  comments  from  the  Santa 
Cruz  Mountains  vintners. 

Finally,  ATF  is  not  including  the 
Brentwood — Byron  area  as  requested  by 
the  Allied  Grape  Growers.  While  this 
respondent  believed  that  the  coastal 
climatic  influences  extended  into  the 
Brentwood — Byron  corridor,  no  specific 
evidence  was  provided  tr  support  this 
request. 
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Evidence  That  (he  Name  of  the  Area  Is 
Locally  or  Nati|>nally  Known 

"San  Francisco  Bay"  is  a  locally, 
nationally  and  Internationally 
recognized  plade  name.  ATF  has 
concluded  that  r'San  Francisco  Bay"  is 
the  appropriate!  name  for  the  area.  San 
Francisco  Bay  i^  widely  recognized  as 
the  well-known  body  of  water  by  that 
name  and.  by  ii^ference,  the  land  areas 
that  surround  it 

The  counties  iof  San  Francisco,  Contra 
Ck)sta,  Alamedai  Santa  Clara  and  San 
Mateo — within  Which  the  area  is 
located — bordet  the  San  Francisco  Bay. 
Santa  Cruz  Coupty,  although  it  has  no 
Bay  shoreline,  Ikas  traditionally  been 
associated  with]  the  place  name  "San 
Francisco  Bay.    Also  included  is  the 
portion  of  the  S|anta  Clara  Valley  located 
in  San  Benito  dounty. 

The  names  "$an  Francisco  Bay  area" 
or  "San  Franci^o  Bay  region" 
sometimes  refef  to  an  area  that  is 
different  than  t)ie  area  discussed  in  the 
petition.  Althoiigh  sources  differ  in  how 
broadly  they  detfine  the  San  Francisco 
Bay  region,  the  various  definitions — 
without  exception — include  the 
coimties  mentioned  above.  The 
following  sources  were  cited  by  the 
petitioner  as  bejng  representative  of  the 
consensus  among  experts  that  the 
petitioned  area  |is  widely  known  by  the 
name  San  Franiisco  Bay. 

The  name  Sa^  Francisco  Bay  is  more 
frequently  and  ^ore  strongly  associated 
with  the  counties  lying  south  and  east 
of  the  San  Francisco  Bay  than  with 
nearby  countiej  to  the  north.  For 
example,  the  1967- Time  Life  book 
entitled  The  Patific  States,  describes  the 
San  Francisco  Say  Area  as  a 
megalopolis  with  the  city  (of  San 
Francisco]  as  the  center,  stretching  40 
miles  south  to  $an  Jose  and  from  the 
Pacific  to  Oakland  and  beyond. 

The  weather  expert  Harold  Gilliam,  in 
his  book  Weatlier  of  the  San  Francisco 
Bay  Region,  discusses  an  area  including 
San  Francisco,  gan  Mateo,  Alameda, 
Contra  Costa,  and  Santa  Cruz  Counties. 
James  E.  Vancel  Jr.,  Professor  of 
Geography  at  tne  University  of 
California,  Berkeley,  studied  the  same 
area  in  his  boot  entitled  Geography  and 
Urban  Evolutioh  in  the  San  Francisco 
Bay  Area.  Also!  climatologist  Clyde 
Patton  studied  the  same  region  in  his 
definitive  worl^  Climatology  of  Summer 
Fogs  in  the  San(  Francisco  Bay  Area.  Mr. 
Vance's  and  Ml.  Patton 's  maps  of  "Bay 
Area  Place  Naiies"  were  included  with 
the  petition. 

A  final  sourcfe  is  Lawrence  Kinnedrd, 
University  of  Cilifomia  Professor  of 
History,  who  wrote  a  History  of  the 
Greater  San  Fra  ncisco  Bay  Region.  Mr. 


Kinnaird's  book  also  covers  the  counties 
of  San  Francisco,  Santa  Clara,  Alameda, 
Contra  Costa,  San  Mateo,  and  Santa 
Cruz. 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticultural  Area  Are 
as  Specified  in  the  Petition 

Within  the  grape  growing  and 
winemaking  community,  the  name  San 
Francisco  Bay  has  always  been 
identified  with  the  "San  Francisco  Bay" 
viticultural  area.  Several  references 
reflect  the  industry's  perception  of  this 
place  name. 

For  example,  wine  writer  Hugh 
Johnson,  in  his  book  The  World  Atlas  of 
Wine,  devotes  a  separate  section 
("South  of  the  Bay")  to  the  winegrowing 
areas  of  the  San  Francisco  Bay  and 
Central  Coast.  Mr.  Johnson  describes  the 
traditional  centers  of  wine-growing  in 
this  area  as  concentrated  in  the 
Livermore  Valley  east  of  the  Bay;  the 
western  foot-hills  of  the  Diablo  range; 
the  towns  south  of  the  Bay.  and  along 
the  slopes  of  the  Santa  Cruz  mountains 
down  to  a  cluster  of  family  wineries 
round  the  Hecker  Pass.  Mr.  Johnson 
repeatedly  distinguishes  the 
winegrowing  region  south  and  east  of 
the  Bay  from  areas  to  the  north  of  the 
Bay.  A  statement  in  Mr.  Johnson's  book 
points  out  that  the  area  just  south  and 
east  of  San  Francisco  Bay  is  wine 
country  as  old  as  the  Napa  Valley. 

Another  writer.  Robert  Lawrence 
Balzer  devotes  a  chapter  to  "Vineyards 
and  Wineries:  Bay  Area  and  Central 
Coast  Coimties"  in  his  book  Wines  of 
California.  This  chapter  and  the 
accompanying  map  include  wineries 
and  vineyards  in  Alameda.  Contra 
Costa.  San  Mateo,  Santa  Clara,  and 
Santa  Cruz  Counties.  Throughout  his 
book,  Mr.  Balzer  makes  it  clear  that  he 
differentiates  the  San  Francisco  Bay  area 
grape  growing  areas  from  those  north  of 
San  Francisco  Bay  and  south  of 
Monterey  Bay.  In  support  of  this  claim 
are  several  quotes  from  the  book.  For 
example,  Mr.  Balzer  states  that,  "Logic, 
as  well  as  geography,  dictates  our 
division  into  these  unofficial  groups  of 
counties:  North  Coast,  Bay  Area  and 
Central  Coast,  South  Central  Coast, 
Central  Valley,  and  Southern  California. 
The  vineyard  domain  south  of  San 
Francisco  is  as  rich  and  colorful  in  its 
vintage  history  as  the  more  celebrated 
regions  north  of  the  Bay  Area."  This 
author  does  not  consider  Napa  and 
Sonoma  Counties  as  part  of  the  Bay 
Area.  The  following  statement  is 
evidence  of  this.  "Alameda  County  does 
not  have  the  scenic  charm  of  *   *  * 
Napa  and  Sonoma.*  *  *"  The  same 
book  contains  a  photograph  showing  the 
Golden  Gate  Bridge  and  San  Francisco 


Bay  with  the  caption,  "San  Francisco 
Bay  divides  the  North  Coast  from  the 
other  wine  areas  of  California." 

Another  source  in  support  of  the  "San 
Francisco  Bay"  viticultural  area 
boundaries  is  "Grape  Intelligence,"  a 
reporting  service  for  California 
winegrape  industry  statistics.  Grape 
Intelligence  issues  a  yearly  report  for 
grape  varieties  in  the  San  Francisco  Bay 
Area.  Reports  for  this  region  cover  San 
Francisco,  San  Mateo,  Santa  Cruz, 
Alameda  and  Contra  Costa  Counties. 

As  historical  evidence,  the  San 
Francisco  Viticultural  District,  defined 
by  the  State  Viticultural  Commissioners 
at  the  end  of  the  last  century,  comprised 
the  counties  of  San  Francisco,  San 
Mateo,  Alameda,  Santa  Clara,  Santa 
Cruz.  San  Benito,  and  Monterey — but  no 
areas  north  of  the  Bay. 

The  California  Department  of  Food 
eind  Agriculture  currently  considers  the 
area  as  a  single  unit.  The  Grape  Pricing 
Districts  established  by  the  State  of 
California  reflect  the  joined  perception 
of  the  six  San  Francisco  Bay  counties, 
by  grouping  San  Francisco,  San  Mateo, 
Santa  Cruz,  Santa  Clara,  Alameda,  and 
Contra  Costa  together  in  District  6. 

A  list  of  "Largest  Bay  Area  Wineries" 
from  a  chart  which  appeared  in  the  San 
Francisco  Business  Times  of  November 
21, 1988,  includes  21  wineries  in 
Alameda,  Contra  Costa,  San  Francisco, 
and  San  Mateo  Counties.  No  wineries 
from  the  North  Coast  coimties  of 
Sonoma,  Napa,  Mendocino,  or  Lake  are 
included. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  Etc.)  Which 
Distinguish  Viticultural  Features  of  the 
Area  From  Surrounding  Areas 

Climate 

The  unifying  and  distinguishing 
feature  of  the  coastal  climate  of  the  "San 
Francisco  Bay"  viticultural  area  is  the 
influence  of  both  the  Pacific  Ocean  and 
the  San  Francisco  Bay.  Coastal  areas 
north  of  the  appellation  area  are 
influenced  by  the  Pacific  Ocean  and  by 
the  San  Pablo  and  Richardson  Bays, 
while  areas  south  of  the  appellation  area 
are  influenced  by  the  Pacific  Ocean  and 
by  Monterey  Bay.  In  addition,  the  ocean 
influence  enters  each  region  through 
different  routes — through  the  Estero  Gap 
in  the  North  Coast,  through  the  Golden 
Gate  in  the  San  Francisco  Bay  region, 
and  through  Monterey  Bay  in  the 
southerly  portion  of  Central  Coast. 

West  to  east  flowing  winds  named  the 
westerlies,  which  bring  weather  systems 
in  California  onshore  from  the  ocean, 
prevail  in  the  "San  Francisco  Bay" 
viticultural  area.  Directly  affecting  the 
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weather  in  the  area  is  the  Pacific  high 
pressure  system,  centered  a  thousand 
miles  off  the  Pacific  Coast.  During 
winter  months,  its  location  south  of  San 
Francisco  allows  the  passage  of 
westward  moving,  rain  producing,  low 
pressure  storms  through  the  area. 

During  the  siunmer  months  the  high 
is  located  closer  to  the  latitude  of  San 
Francisco.  It  then  deflects  rain, 
producing  storms  to  the  north, 
producing  a  dry  summer  climate  in  the 
San  Francisco  area.  The  winds  from  the 
high  (which  flow  onshore  from  the 
northwest  to  the  southeast)  produce  a 
cold  southward  flowing  surface  water 
current  (called  the  California  Current) 
off  the  CaUfomia  coast  by  a  process 
called  upwelling.  in  which  cold  deep 
water  is  brought  to  the  surface.  When 
moist  marine  air  fi-om  the  Pacific  High 
flows  onshore  over  this  cold  water,  it 
cools,  producing  fog  and/or  stratus 
cloud  areas  which  are  transported 
inland  by  wind. 

Climatic  Affect  and  Boundaries 

From  a  meteorological  perspective, 
the  northwesterly  windflow  through  the 
Estero  Gap  (near  Petaluma  in  Sonoma 
Coimty)  into  the  Petaluma  Valley, 
provides  the  major  source  of  marine 
influence  for  areas  north  of  the  Golden 
Gate.  Airflow  inland  from  San  Pablo 
Bay  also  affects  the  climate  of  southern 
Napa  and  Sonoma  Counties.  San 
Francisco  Bay  has  little  impact  on  the 
weather  in  the  region  to  its  north.  The 
onshore  prevailing  northwesterly  flow 
direction,  in  combination  with  the 
coastal  range  topographic  features  of 
counties  north  of  the  Bay  and  the 
pressvue  differential  of  the  Central 
Valley,  minimize  a  northward  influence 
from  the  air  that  enters  the  Golden  Gate. 
The  higher  humidity,  lower 
temperatures,  and  wind  flow  that  enter 
the  Golden  Gate  gap  do  not  flow  north 
of  the  San  Francisco  Bay. 

As  a  result  of  the  different  air  mass 
sources,  grape-growing  sites 
immediately  north  of  the  Bay  are  cooler 
than  corresponding  sites  in  \he  Bay 
Area.  As  an  example.  General 
Viticulture  lists  Napa  with  2880  degree- 
days,  while  Martinez  (directly  south  of 
Napa  on  the  Carquinez  Strait)  has  3500 
degree-days.  Cafistoga  is  hsted  as  3150 
degree-days,  while  Livermore 
(approximately  equidistant  from  the 
Carquinez  Strait,  but  to  the  south)  has 
3400.  The  degree-day  concept  was 
developed  by  UC  Davis  Professors 
Amerine  and  Winkler  as  a  measure  of 
climate  support  for  vine  grov^rth  and 
grape  ripening;  large  degree-day  values 
indicate  warmer  cUmates. 

The  "San  Francisco  Bay"  viticultural 
area  is  also  distinguished  from  the 


counties  north  of  the  San  Francisco  Bay 
by  annual  rainfall  amounts.  Most  winter 
storms  that  hit  the  Central  California 
coast  originate  in  the  Gulf  of  Alaska. 
Thus,  locations  in  the  North  Coast 
viticultural  area  generally  receive  more 
rain  than  sites  in  the  "San  Francisco 
Bay"  viticultural  area. 

This  effect  is  illustrated  by  Hamilton 
Air  Force  Base  on  the  northwest  shore 
of  the  San  Pablo  Bay  in  Marin  County. 
The  base  gets  25  percent  more  rain  in 
a  season  than  does  San  Mateo,  which 
has  a  corresponding  bayshore  location 
34  miles  to  the  south.  San  Francisco  gets 
an  average  of  21  inches  of  rain  annually, 
but  nine  miles  north  of  the  Golden  Gate, 
Kentfield  gets  46  inches — more  than 
double  the  amoimt  of  rain.  Average 
rainfall  over  the  entire  south  bay  wine 
producing  area  is  only  18  inches,  while 
the  City  of  Napa  averages  25  inches, 
Sonoma  County  (average  of  5  sites) 
averages  35  inches,  and  Mendocino 
County  averages  40  inches. 

It  should  be  noted  that  the  California 
North  Coast  Grape  Growers  advanced  a 
position  that  is  consistent  with  the 
petitioner's  current  position.  In  a  letter 
to  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  dated  September  14.  1979, 
they  asked  that  the  term  North  Coast 
Counties  be  apphed  only  to  Napa, 
Sonoma  and  Mendocino  Counties.  Part 
of  their  reasoning  was  the  observations 
of  Professor  Crowley  of  the  Geography 
Department  at  Sonoma  State  University 
who  said  that  the  counties  north  of  the 
San  Francisco  Bay  have  different 
climates  fi-om  the  counties  south  of  the 
bay. 

Thus,  the  main  determinants  of  the 
northern  boundary  of  the  viticultural 
area  include  the:  (1)  natural  geographic/ 
topographic  barriers,  (2)  lack  of  direct 
San  Francisco  Bay  influence  in  areas  to 
its  north,  and  (3)  different  predominant 
coastal  influences  in  the  northern  area. 
These  factors  lead  to  significant  wind 
flow,  temperature,  and  precipitation 
differences  between  the  areas  north  and 
south  of  San  Francisco  Bay.  Thus,  it  is 
logical  to  draw  the  northern  boundary  of 
the  proposed  area  at  the  point  where  the 
Golden  Gate  Bridge  and  San  Francisco 
Bay  separate  the  northern  counties,  i.e., 
Marin,  Napa,  Solano,  and  Sonoma  of  the 
North  Coast  viticultural  area  fi-om  the 
counties  of  San  Francisco  and  Contra 
Costa. 

The  eastern  boundary  of  the  "San 
Francisco  Bay"  viticultural  area  matches 
the  existing  boundary  of  the  Central 
Coast  viticultural  area  and  is  located  at 
the  inland  boundary  of  significant 
coastal  influence,  i.e.,  along  the  hills 
and  mountains  of  the  Diablo  Range  that 
form  a  topographical  barrier  to  the 
intrusion  of  marine  air. 


East  of  the  Diablo  Range  fies  the 
Central  Valley,  distinguished  from  the 
"San  Francisco  Bay"  viticultural  area  by 
its  higher  temperature,  lower  humidity, 
and  decreased  rainfall.  The  Central 
Valley  has  a  completely  continental 
climate,  i.e.,  much  hotter  in  summer  and 
cooler  in  winter.  Amerine  &  Winkler 
categorize  the  grape  growing  areas  in  the 
Central  Valley  (Modesto,  Oakdale, 
Stockton,  Fresno)  as  Region  V  (over 
4000  degree-days),  while  sites  in  the 
"San  Francisco  Bay"  viticultural  area 
range  fi-om  Region  I  to  III.  This  is 
illustrated  on  a  "Degree  Day  Map" 
provided  by  the  petitioner. 

North  of  Altamont,  the  viticultural 
area  boundary  continues  to  follow  the 
inland  boundary  of  coastal  influence. 
(This  portion  of  the  boundary  matches 
the  boundary  extension  for  the  Central 
Coast  Viticultural  area.)  Like  the 
existing  eastern  boundary  of  the  Central 
Coast,  this  extension  excludes  the 
innermost  range  of  coastal  mountains. 
The  eastern  boundary  includes  Martinez 
and  Concord,  but  excludes  Antioch,  and 
the  eastern  portion  of  Contra  Costa 
County. 

The  average  precipitation  in  the 
Central  Valley  is  lower  than  in  the  "San 
Francisco  Bay"  viticultural  area. 
Following  are  thirty  year  average 
rainfall  statistics  in  inches  for  locations 
in  the  Central  Valley:  Modesto  10.75, 
Fresno  10.32.  Los  Banos  7.98.  Lodi 
12.74.  Antioch  12.97. 

Thus,  the  main  determinants  of  the 
eastern  boundary  of  the  viticultural  area 
include  the  (1)  historic  existing  eastern 
boundary  of  the  Central  Coast 
viticultural  area.  (2)  natural  geographic/ 
topographic  climatic  barrier  created  by 
the  Diablo  Range,  and  (3)  the  inland 
boundary  of  the  coastal  marine 
influence.  These  factors  lead  to 
significant  temperature,  humidity  and 
precipitation  differences  between  the 
areas  east  and  west  of  the  eastern 
boundary. 

The  southern  boundary  matches  those 
of  the  Santa  Cruz  and  Santa  Clara 
viticultural  areas.  As  discussed  in  the 
section  on  climate,  the  San  Francisco 
Bay  influence  is  diminished  and  the 
Monterey  Bay  influence  is  felt  south  of 
the  "San  Francisco  Bay"  viticultural 
area.  The  regional  northwestern 
prevailing  wind  flow  direction  generally 
prevents  the  Monterey  Bay  influence 
from  affecting  the  climate  in  the 
viticultural  area. 

Monterey  Bay  has  a  very  broad  mouth 
with  high  mountain  ranges  to  both  the 
north  and  south.  Fog  and  ocean  air 
traveling  along  the  Pajaro  River  do  on 
rare  occasions  reach  the  south  end  of 
the  Santa  Clara  Valley  to  the  north,  but 
most  of  the  Monterey  Bay  influence 
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travels  to  the  eakt  and  south  (borne  by 
the  prevailing  northwest  wind)  into  the 
Salinas  Valley  aind  up  against  the 
eastern  coastal  hills. 

Coast  cUmateithus  gradually  warms 
with  increased  distance  from  the  San 
Francisco  Bay.  as  air  traveling  over  land 
(U'eas  south  of  the  bay  accumulates  heat 
and  dries  out.  Ttie  warming  trend 
reverses,  howewr,  at  the  point  where 
the  south  end  of  the  Santa  Clara  Valley 
meets  the  Pajaro  River.  Here  wind  and 
fog  bom  the  Moiiterey  Bay,  flowing 
westward  through  the  Pajaro  River  gap, 
begns  to  assert  B  cooling  influence. 

The  decrease  bf  San  Francisco  Bay 
influence,  and  t|ie  concurrent  increase 
of  Monterey  Bay  influence,  is 
demonstrated  by  the  difference  in  heat 
simunation  bet\4reen  Gilroy  and 
Hollister.  Central  Coast  sites  warm  with 
increasing  distance  from  the  San 
Francisco  Bay,  but  this  pattern  reverses 
at  the  southern  poundary  of  the  Santa 
Clara  Valley  vitjcultural  area,  between 
Gilroy  and  Hollister,  as  the  influence  of 
the  Monterey  Bay  becomes  dominant. 
This  produces  significantly  cooler 
temperatures  in  Hollister  than  in  Gilroy, 
even  though  Hollister  is  farther  from 
San  Francisco  Bjay. 

Petition  Tabl^  2  "Decrease  in  San 
Francisco  Bay  Influence,"  indicates  a 
gradual  warming  trend  as  one  travels 
southward  from  the  San  Francisco  Bay. 
Past  Gilroy  to  HblUster,  however,  a  new 
cooling  trend  is  observed  due  to  the 
influence  of  theJMonterey  Bay. 

Hollister  is  si^iflcantly  cooler  than 
Gilroy  even  tho^igh  its  location  is 
sheltered  by  hills  from  the  full  influence 
of  Monterey  Bajf.  The  weather  station 
near  coastal  Motiterey  shows  the 
strongest  cooling  from  the  Monterey 
Bay.  Continuing^south  in  the  Salinas 
Valley,  the  climpte  again  grows  warmer 
with  increasing  jdistance  from  Monterey 
Bay.  I 

In  simimary.  nhe  southern  boundary  of 
the  "San  Francisco  Bay"  viticultiu-al 
area  has  been  defined  to  match  the 
southern  boundary  of  the  Santa  Clara 
Valley  and  Santa  Cruz  viticultural  areas 
because  this  is  the  location  of  the 
transition  from  a  climate  dominated  by 
flow  from  the  San  Francisco  Bay  to  one 
dominated  by  flow  from  Monterey  Bay. 

The  western  boundary  of  the  "San 
Francisco  Bay"  Viticultural  area  follows 
the  Pacific  coastline  from  San  Francisco 
south  to  just  north  of  the  City  of  Santa 
Cruz.  This  area  \s  greatly  influenced  by 
Pacific  Ocean  bfeezes  and  fog.  The 
western  hills  of  the  Santa  Cruz 
Mountains  are  epcposed  to  the  strong 
prevailing  northjwest  winds.  The  climate 
of  the  eastern  portion  of  these  hills  is 
affected  by  the  moderating  influences  of 
the  San  Francisco  Bay. 


Just  north  of  the  City  of  Santa  Cruz, 
the  western  boundary  turns  east 
excluding  a  small  portion  of  Santa  Cruz 
County  from  the  viticultural  area,  as  it 
was  from  the  Santa  Cruz  Mountains 
viticultural  area.  The  Santa  Cruz 
Mountains  viticultural  area  has  been 
excluded  from  the  "San  Francisco  Bay" 
viticultural  area  as  discussed  above.  The 
area  around  Santa  Cruz  and  Watsonville 
is  close  to  sea  level,  and  is  sheltered 
from  the  prevailing  northwesterly 
Pacific  Ocean  winds  by  the  Santa  Cruz 
moimtains.  Therefore,  fog  and  bay 
breezes  from  Monterey  Bay  impact  the 
area,  while  the  San  Francisco  Bay  does 
not  influence  the  area. 

Thus,  the  main  determinant  of  the 
western  boundary  of  the  proposed 
viticultural  area  includes  the  (1)  natural 
geography  of  the  coastline,  (2)  Pacific 
Ocean  and  San  Francisco  Bay  influence, 
and  (3)  historical  identity  as  part  of  the 
San  Francisco  Bay  Area. 

Topography 

The  weather  in  the  bay  region  is  a 
product  of  the  modification  of  the 
onshore  marine  air  masses  described 
above  by  the  topography  of  the  coast 
ranges,  a  double  chain  of  mountains 
running  north-northwest  to  south- 
southeast.  Each  chain  divides  into  two 
or  more  smaller  chains,  creating  a 
patchwork  of  valleys. 

As  the  elevation  of  the  western  chain 
of  the  coastal  ridge  is  generally  higher 
than  the  altitude  of  the  inversion  base, 
the  inversion  acts  as  a  lid  to  prevent  the 
cool  onshore  flowing  marine  air  and  fog 
from  rising  over  the  mountains  and 
flowing  inland.  Because  of  this, 
successive  inland  valleys  generally  have 
less  of  a  damp,  seacoast  climate  and 
more  of  a  dry,  continental  climate. 

This  pattern  is  modified  by  a  few  gaps 
and  passes  in  the  mountain  ranges  that 
allow  marine  influences  to  spread 
farther  inland  without  obstruction. 
These  inland  areas  are,  however, 
somewhat  protected  irom  the  Pacific 
fogs,  which  are  evaporated  as  the  flow 
is  wanned  by  passage  over  the  warmer 
land  surfaces. 

The  three  largest  sea  level  gaps  in  the 
central  California  coastal  range 
mountainous  barrier  are  (north  to 
south):  Estero  Lowland  in  Sonoma, 
Golden  Gate  into  San  Francisco  Bay, 
and  Monterey  Bay.  Several  smaller 
mountain  pass  gaps  (San  Bruno  and 
Crystal  Springs)  sometimes  also  allow 
for  the  inland  spread  of  coastal  climate 
in  the  Bay  Area  when  the  elevated 
inversion  base  is  high  enough. 

The  Bay  Area  climate  is  greatly 
modified  by  San  Francisco  Bay,  whose 
influence  is  similar  to  that  of  Ae  ocean, 
i.e.,  it  cools  summer  high  temperatures 


and  warms  winter  low  temperatures. 
The  narrowness  of  the  Golden  Gate 
limits  the  exchange  of  bay  and  ocean 
waters,  and  thus  Bay  waters  are  not 
quite  as  cold  as  the  coastal  ocean 
currents  during  the  summer. 

Marine  air  exits  the  San  Francisco  Bay 
(without  having  experienced  the  normal 
drying  and  heating  effects  associated 
with  over-land  travel)  in  several 
directions.  The  predominant  outflow  is 
carried  by  the  onshore  northwesterly 
winds  toward  the  south  through  the 
Santa  Clara  Valley  to  Morgan  Hill  and 
to  the  east  via  the  Hayward  Pass  and 
Niles  Canyon. 

Temperatures  at  given  locations  in  the 
Bay  Area  are  thus  dependent  on 
streamline  distance  (actual  distance 
traveled)  from  the  ocean,  rather  than  its 
"as  the  crow  flies"  distance  from  the 
ocean.  Livermore  Valley  temperatures 
show  this  phenomenon.  Ocean  air  flows 
across  San  Francisco  Bay,  through  the 
Hayward  Pass  and  Niles  Canyon,  and 
into  the  Livermore  Valley,  causing  a 
cooling  effect  in  summer  and  a  warming 
effect  in  winter. 

In  summary,  because  of  the 
interaction  of  topography  with  the 
prevailing  winds  in  the  Bay  Area,  the 
Pacific  Ocean  and  San  Francisco  Bay  are 
the  major  climatic  influences  in  the 
"San  Francisco  Bay"  viticultural  area. 
This  interaction  has  two  principal 
effects:  (1)  to  allow  the  coastal  influence 
of  the  Pacific  Ocean  to  extend  farther 
east  than  otherwise  possible,  and  (2)  to 
modify  that  coastal  influence  because  of 
the  moderating  effects  of  Bay  waters  on 
surrounding  weather. 

Boundaries 

In  the  original  proposal,  a  small  part 
of  the  east  end  of  the  Livermore  Valley 
was  omitted.  This  newly  described  area 
most  accurately  completes  the 
description  and  designation  of  the 
climatic  and  geographic  zones  for 
Livermore  Valley  and  has  been  added  to 
the  new  "San  Francisco  Bay" 
viticultural  area  by  ATF.  This  area  adds 
less  than  three  square  miles  to  the 
viticultural  area  and  approximately  350 
acres  of  wine  grapes. 

Amendment  of  the  Boundaries  of  the 
Central  Coast  Viticultural  Area 

'  In  conjunction  with  establishing  the 
"San  Francisco  Bay"  viticultural  area, 
ATF  is  amending  the  boundaries  of  the 
Central  Coast  viticultural  area  to 
encompass  the  "San  Francisco  Bay" 
viticultural  area  as  proposed  by  the 
petitioners  and  discussed  in  Notice  No. 
856. 

An  examination  of  the  three  large 
viticultural  areas  on  the  California  coast 
reveals  a  gap  between  Monterey  and 
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Marin,  where  many  acres  of  existing  and 
potential  vineyards  are  not  represented 
by  any  viticultural  area.  The  revised 
Central  Coast  viticultural  area  continues 
the  logical  pattern  already  established  in 
the  organization  of  viticultural  areas  on 
the  California  coast.  The  expanded 
Central  Coast  viticultural  area  is  a  larger 
area  that  ties  together  several  smaller 
sub-appellations  (Santa  Clara  Valley, 
Ben  Lomond  Mountain,  Livermore 
Valley,  San  Ysidro  District,  Pacheco 
Pass,  San  Benito,  Cienega  Valley,  Mount 
Harlan,  Paicines,  Lime  Kiln  Valley, 
Monterey,  Carmel  Valley,  Chalone, 
Arroyo  Seco,  Paso  Robles,  York 
Mountain.  Edna  Valley,  Arroyo  Grande 
Valley,  Santa  Maria  Valley,  Santa  Ynez 
Valley,  and  the  "San  Francisco  Bay" 
viticultural  area),  all  of  which  are 
dominated  by  the  same  geographic  and 
general  marine  influences  that  create 
their  climate.  The  evidence  presented  in 
the  petition  establishes  that  the  well- 
known  Central  Coast  name  and  the 
general  marine  climate  extend  north  and 
northwest  beyond  the  previous  Central 
Coast  boundaries. 

The  Name,  Central  Coast,  as  Referring 
to  the  Counties  Surrounding  San 
Francisco  Bay 

The  name  Central  Coast,  as  used  by 
wine  writers  and  the  state  legislature, 
extends  north  euid  west  into  Santa  Cruz 
County  and  five  counties  that  surround 
the  San  Francisco  Bay,  beyond  the  area 
previously  recognized  as  the  Central 
Coast  viticultural  area.  In  support  of 
this,  are  the  following  references. 

Patrick  W.  Fegan's  Dook  Vineyards 
and  Wineries  of  America,  contains  a 
map  of  "Central  Coastal  Counties" 
designating  Contra  Costa,  Alameda,  San 
Mateo,  Santa  Clara,  Santa  Cruz, 
Monterey,  San  Benito,  San  Luis  Obispo 
and  Santa  Barbara. 

Another  example  is  Central  Coast 
Wine  Tour,  published  by  Vintage  Image 
in  1977  and  1980,  which  covers  the  area 
from  San  Francisco  to  Santa  Barbara  and 
specifically  describes  past  and  present 
wineries  in  San  Francisco,  Alameda, 
Contra  Costa,  Santa  Clara,  San  Mateo 
and  Santa  Cruz  Counties. 

The  Connoisseurs'  Handbook  of 
California  Wines  defines  "Central 
Coast"  in  the  section  entitled  "Wine 
Geography"  as:  "The  territory  lying 
south  of  San  Francisco  and  north  of  the 
city  of  Santa  Barbara — San  Mateo,  Santa 
Cruz,  Santa  Clara,  San  Benito, 
Monterey,  San  Luis  Obispo,  and  Santa 
Barbara  Counties." 

Bob  Thompson  and  Hugh  Johnson,  in 
their  book  The  California  Wine  Book, 
describe  the  "Central  Coast"  as  an 
indeterminate  area  between  San 
Francisco  and  Santa  Barbara,  including 


San  Francisco,  Contra  Costa,  Alameda, 
Monterey,  Santa  Clara  and  Santa  Cruz 
Counties. 

In  Wines  of  California,  by  Robert 
Balzer,  the  wine  producing  areas  on  the 
California  coast  are  categorized  into 
three  groups:  North  Coast  counties.  Bay 
Area  and  Central  Coast  counties,  and 
South  Central  Coast  counties.  The 
section  on  "Bay  Area  and  Central  Coast" 
features  a  map,  included  with  the 
petition,  illustrating  the  counties 
surrounding  San  Francisco  Bay.  Finally, 
a  vineyard  and  winery  map  published 
by  Sally  Taylor  and  Friends  in  the 
1980's  includes  Santa  Cruz  County  on 
the  man  entitled  "North  Central  Coast." 

In  addition  to  the  numerous 
viticultiu-al  writings,  government  and 
scholarly  studies  on  the  cUmate  and 
geography  of  the  California  Central 
Coast  also  include  the  counties  around 
the  San  Francisco  Bay  in  the  area. 

The  historic  San  Francisco 
Viticultural  District  in  1880  grouped  the 
counties  of  San  Francisco,  San  Mateo, 
Alameda,  Santa  Clara,  Santa  Cruz  and 
Contra  Costa  together.  The  1930 
University  of  CaUfornia  monograph 
"Summer  Sea  Fogs  of  the  Central 
Cahfomia  Coast"  by  Horace  R.  Byers 
focuses  on  an  area  "from  Point  Sur  to 
the  entrance  of  Tomales  Bay,  including 
San  Francisco  and  Monterey  Bays:  Santa 
Clara,  San  Ramon,  Livermore,  San 
Benito,  and  Salinas  valleys.*  *  *  " 
These  valleys  are  located  in  Santa  Clara, 
Contra  Costa,  Alameda,  San  Benito  and 
Monterey  Counties,  respectively. 

Section  25236  of  the  1955  California 
AlcohoUc  Beverage  Control  Act  allowed 
the  use  of  the  description  "central 
coastal  counties  dry  wine"  on  wrine 
originating  in  several  counties  including 
Santa  Clara,  Santa  Cruz,  Alameda, 
Contra  Costa,  Monterey,  San  Luis 
Obispo  Counties.  While  "central  coastal 
counties"  is  not  a  recognized 
viticultural  area  under  the  Federal 
Alcohol  Administration  Act,  this  law  is 
mentioned  solely  to  support  the  fact  that 
the  counties  surrounding  San  Francisco 
Bay  have  been  accepted  in  California  as 
belonging  within  the  place  name 
"Central  Coast." 

The  California  Division  of  Forestry's 
"Sea  Breeze  Effects  on  Forest  Fire 
Behavior  in  Central  Coastal  California" 
sununarizes  the  results  of  several 
fireclimate  surveys  conducted  in  the 
1960's  in  several  counties  surrounding 
San  Francisco  Bay.  Currently,  the 
National  Oceanic  and  Atmospheric 
Administration/National  Climatic  Data 
Center  publishes  monthly  summaries  of 
climatological  data  grouped  into 
geographical  divisions.  The  "Central 
Coast  Drainage"  division  includes 
locations  in  San  Francisco,  Alameda, 


Contra  Costa,  San  Mateo,  Santa  Clara, 
Santa  Cruz,  Monterey  and  San  Luis 
Obispo  Counties. 

The  sources  discussed  above 
demonstrate  that  the  counties  included 
in  the  revised  Central  Coast  boundaries 
are  commonly  and  historically  known 
as  being  within  the  place-name  "Central 
Coast." 

The  Santa  Cruz  Mountains 
viticultural  area  has  been  excluded  from 
the  revised  Central  Coast  viticultural 
area  for  the  same  reasons  cited  above  for 
excluding  it  fi-om  the  "San  Francisco 
Bay"  viticultural  area. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil.  Elevation, 
Physical  Features,  etc.)  Which 
Distinguish  the  Viticultural  Features  of 
the  Area  From  Surrounding  Areas 

Coastal  Climate  and  Marine  Influence 

The  coastal  climate  of  the  Central 
Coast  viticultural  area  is  the  principal 
feature  which  unifies  the  area  and 
distinguishes  it  from  surrounding  areas. 
An  indication  of  the  "coastal  climate" 
effect  on  the  area  is  the  difl'erence 
between  July  and  September 
temperatures.  September  (fall)  is  usually 
warmer  than  July  (summer)  in  coastal 
areas,  while  the  reverse  is  true  in 
continental  areas.  This  unique  coastal 
characteristic  results  from  two  factors: 
fogs  and  air  flows.  Fogs  keep  summer 
coastal  temperatures  low  while  the 
interior  regions  absorb  all  of  the  sun's 
summer  energy.  These  fogs  diminish  in 
strength  and  frequency  in  the  fall 
allowing  more  coastal  solar  gain  and  the 
resultant  temperature  rise,  while 
interior  temperatures  begin  their  relative 
decline.  This  seasonal  fluctuation  comes 
about  when.  (1)  the  pressure  differential 
between  the  Pacific  high  and  the  Central 
Valley  is  reduced  which  eliminates  the 
inversion  cap  over  the  coast  ranges,  and 
(2)  the  temperatiu^  of  the  Pacific  Ocean 
reaches  its  highest  level  in  the  fall 
which  reduces  the  cooling  of  onshore 
air  flows.  These  air  flows  bom  the 
Pacific  Ocean  invade  the  land  mass 
through  gaps  in  the  coast  range.  Thus, 
a  location's  climate  is  dictated  primarily 
by  its  position  relative  to  the 
windstream  distance  from  the  Pacific — 
the  greater  the  windstream  distance  the 
greater  the  July/October  temperature 
differential  and  the  greater  the  degree 
day  accumulation  as  the  windstream 
will  be  increasingly  warmed  by  the 
ground  it  passes  over. 

Table  1  in  the  petition  Usts  Cahfomia 
cities  in  windstream  groups  from  the 
most  coastal  (initiation)  to  the  most 
continental  (terminus).  This  table  lists 
the  difference  (in  degrpes)  between  the 
average  July  and  September 
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temperatures  in  each  city,  which 
constitutes  the  measure  of  "coastal" 
character.  Conti|iental  cities  (Antioch  to 
Madera),  which  |are  outside  the  previous 
and  revised  boundaries  of  the  Central 
Coast,  exhibit  the  highest  July 
temperatures  and  the  greatest  difference 
in  temperature  ^om  July  to  September. 
Also,  included  are  accumulated  degree- 
days  for  April  through  October 
following  Winkler's  system.  This  chart 
demonstrates  thpt  within  the  coastal 
region — north  aid  south — there  is  a 
continuum  of  cOastal  influence  and  the 
ensuing  heat  gradient  during  the 
growing  season  (degree-days). 

Within  the  extension,  the  climate  acts 
in  an  identical  itiaimer  to  the  area  in  the 
previous  Central  Coast  viticultural  area. 
This  claim  is  supported  by  Table  I. 
demonstrating  tjiat  locations  within  the 
revision  to  the  Central  Coast  viticultural 
area  (San  Francisco.  Richmond, 
Oakland.  Berkeley.  Half  Moon  Bay. 
Martinez,  San  jQse.  Ben  Lomond,  Palo 
Alto)  share  the  ^ame  coastal  character 
(i.e.,  (1)  higher  September  temperatures, 
and  (2)  an  airstieam  continuum  of 
degree-day  temperatiu^s  correlated  with 
the  airstream  di^ance  from  the  Pacific 
Ocean)  as  found  at  the  current  Central 
Coast  cities  (Monterey,  Salinas, 
HoUister,  King  City,  Livermore.  Gilroy). 
A  Coastal  Character  Map  showing  this 
data  was  attached  to  the  petition. 
Accordingly,  the  data  presented  above 
estabhshes  that  the  Central  Coast 
boundary  should  be  revised  to 
accurately  reflefl  the  extent  of  the 
Central  Coast  cKmate. 

The  "San  Francisco  Bay"  viticultural 
area  and  the  Central  Coast  viticultural 
area  he  within  the  same  botanic  zone 
according  to  th#  Sunset  Western  Garden 
Book  published  for  55  years  by  the 
editors  of  Sunsat  Magazine.  This 
comprehensive  western  plant 
encyclopedia  his  become  a  leading 
authority  regarding  gardening  in  the 
western  United  States.  The  Western 
Garden  Book  divides  the  region  from  the 
Pacific  Coast  to'the  eastern  slope  of  the 
Rocky  Mountains  into  twenty-four 
climate  zones.  "The  Central  Coast 
viticultural  are^  lies  within  Zones  7, 14, 
15, 16.  and  17. 

The  climate  ^ones  established  by 
Sunset  Magazine  demonstrate  that  the 
main  distinguishing  featiire  of  Central 
Coast — the  coastal  climate — extends 
west  to  the  Santa  Cruz  coastline  and 
north  to  the  Gojden  Gate.  The  revision 
to  the  Central  Coast  viticultural  area 
also  lies  within,  these  zones. 

The  characteristic  cool  Mediterranean 
climate  of  the  Central  Coast  viticultural 
area  extends  north  and  west  of  the 
current  bounda|ries.  This  coastal 
Mediterranean  cUmate  is  cool  in  the 


summer  and  the  marine  fog  which 
penetrates  inland  makes  the  coast  very 
oceanic,  with  little  difference  in 
temperature  between  mild  winters  and 
cool  summers.  The  Mediterranean 
climate  classification  is  so  called 
because  the  lands  of  the  Mediterranean 
Basin  exhibit  the  archetypical 
temperatiire  and  rainfall  regimes  that 
define  the  class.  The  CUmatic  Regions 
Map  from  Atlas  of  California  supports 
the  Mediterranean  climate  claim.  This 
map  is  based  on  the  Koeppen 
classification,  which  divides  the  world 
into  climate  regions  based  on 
temperature,  the  seasonal  variation  of 
drought,  and  the  relationship  of  rainfall 
to  potential  evaporation.  The  Koeppen 
system  uses  letters  based  on  German 
words  having  no  direct  English 
equivalents.  The  Climatic  Regions  Map 
depicts  the  extent  of  cool  Mediterranean 
climate  both  north  and  west  of  the 
cxurent  Central  Coast  boundary  and 
within  it. 

The  map  shows  that  Alameda.  Contra 
Costa.  Santa  Clara,  San  Mateo,  and 
Santa  Cruz  Counties  in  the  revision  to 
the  Central  Coast  viticultural  area,  like 
ivionterey.  San  Benito.  San  Luis  Obispo, 
and  Santa  Barbara  Coimties  in  the 
current  Central  Coast  viticultural  area, 
are  mostly  classified  as  Csb 
Mediterranean  climates  (average  of 
warmest  month  is  less  than  22  C),  with 
partial  Csbn  climate  (more  than  thirty 
days  of  fog)  along  the  coast. 

It  is  due  to  this  coastal  climate 
(mainly  fog  and  wind),  that  the  degree 
of  marine  influence  in  the  revised 
Central  Coast  viticultural  area  is  similar 
to  the  degree  of  marine  influence  found 
at  other  places  inside  the  previous 
boundaries  of  the  Central  Coast 
viticultural  area.  A  map  of  central 
California,  submitted  with  the  petition, 
shows  the  extent  of  marine  fog  in  the 
area.  This  map  shows  that  the  fog 
pattern  in  the  revised  viticultuiral  area  is 
similar  to  other  areas  included  in 
Central  Coast.  The  fog  extends  inland  to 
approximately  the  same  extent 
throughout  the  revised  viticultural  area. 
The  "Retreat  of  Fog"  map  submitted 
with  the  petition  also  shows  the 
similarity  in  the  duration  of  fog  in  the 
previous  and  revised  Central  Coast 
viticultural  area.  The  similar  fog  pattern 
is  most  evident  along  the  coastal  areas 
of  Big  Sur,  Monterey  Bay  and  San 
Francisco. 

Topography 

Santa  Cruz  and  the  other  San 
Francisco  Bay  Counties  share  the 
Central  Coast's  terrain.  One  of  the  major 
California  coast  range  gaps  which 
produces  the  climate  within  the 
previous  Central  Coast  boundaries  lies 


within  the  revision  to  the  Central  Coast. 
The  three  largest  sea  level  gaps  in  the 
central  California  coastal  range 
mountainous  barrier  are  (north  to 
south):  Estero  Lowland  in  Sonoma 
Covmty,  Golden  Gate  into  San  Francisco 
Bay,  and  Monterey  Bay.  The  Golden 
Gate  and  Monterey  Bay  allow  the  ocean 
influence  to  enter  into  the  previous 
Central  Coast  viticultural  area  creating 
its  coastal  climate  which  is  the  unifying 
and  distinguishing  feature  of  the  area. 
The  main  gap  in  the  previous  Central 
Coast  viticultural  area,  the  Monterey 
Bay  allows  marine  air  and  fog  irom  the 
Pacific  Ocean  to  travel  south  and 
inland,  into  the  Salinas  Valley.  This 
feature  creates  the  grape-growing 
climate  that  exists  in  the  Salinas  Valley, 
but  from  a  meteorological  perspective,  it 
has  comparatively  litUe  influence  on  the 
portion  of  Central  Coast  viticultural  area 
lying  north  of  it.  The  on-shore 
prevailing  North-Westerly  flow 
direction,  combined  with  the  coastal 
range  topographical  featuires  north  of  the 
Bay's  mouth,  minimize  northward 
influence  fi-om  the  air  that  enters  the 
Monterey  Bay.  The  Golden  Gate  gap 
introduces  a  cooling  marine  influence 
and  the  San  Francisco  Bay  allows 
marine  air  and  fog  to  travel  much 
further  inland  and  south  through  the 
Santa  Clara  and  Livermore  Valleys  and 
provides  most  of  the  coastal  influence 
affecting  the  northern  portion  of  the 
Central  Coast  viticultviral  area. 

Although  the  Golden  Gate  and  San 
Francisco  Bay  are  primary  influences  on 
the  previous  Central  Coast  climate, 
neither  shoreline  was  included  in  the 
previous  Central  Coast  boundary.  The 
revision  to  the  Central  Coast  viticultural 
area  logically  extends  the  previous 
Central  Coast  boundaries  to  include  the 
shores  of  the  Golden  Gate  and  San 
Francisco  Bay. 

Boundaries 

The  extension  of  the  Central  Coast 
viticultural  area  would  include  the 
currently  excluded  portions  of  five 
counties  which  border  the  San 
Francisco  Bay.  These  counties  are  San 
Francisco,  San  Mateo,  Santa  Clara, 
Akmeda,  Contra  Costa,  and  all  of  Santa 
Cruz  County  with  the  exception  of  the 
Santa  Cruz  Mountains  viticultural  area. 
The  "San  Francisco  Bay"  viticultural 
area  adds  approximately  639  square 
miles  to  Central  Coast.  This  area 
contains  2,827  acres  planted  to  grapes. 
In  the  original  proposal,  a  small  part  of 
the  east  end  of  the  Livermore  Valley  was 
omitted.  This  newly  described  area  most 
accurately  completes  the  description 
and  designation  of  the  climatic  and 
geographic  zones  for  Livermore  Valley 
and  has  been  added  to  the  revised 


Federal  Register/ Vol.  64,  No.  12 /Wednesday.  January  20,  1999 /Rules  and  Regulations  3023 


Central  Coast  viticultural  area.  This  area 
adds  less  than  three  square  miles  to  the 
viticultural  area  and  approximately  350 
acres  of  wine  grapes. 

The  revision  to  the  Central  Coast 
boundary  follows  the  Pacific  coastlines 
of  Santa  Cruz,  San  Mateo,  and  San 
Francisco  Counties,  crosses  San 
Francisco  Bay,  follows  the  northern 
boundary  of  Contra  Costa  County  to 
Concord,  and  then  follows  the  inland 
boundary  of  coastal  influence  along 
straight  lines  between  landmarks  in  the 
Diablo  Mountain  Range  to  the  current 
Central  Coast  boundary. 

The  southern  boundary  of  the  Central 
Coast  viticultural  area  remains 
unchanged.  The  changes  to  the  western 
boundary,  the  California  coastline, 
consists  of  extending  the  boundary 
north  to  the  Golden  Gate.  The  eastern 
boundary  is  extended  to  include  the 
area  northwest  of  Livermore  up  to  the 
San  Pablo  Bay.  From  Altamont  (just  east 
of  Livermore)  south,  the  eastern 
boundary  follows  the  previous 
boundary  of  the  Central  Coast 
viticultural  area.  North  of  Altamont,  the 
boundary  extension  excludes  the 
easternmost  range  of  coastal  mountains. 
The  eastern  boundary  includes  Martinez 
and  Concord,  but  excludes  Antioch,  and 
the  eastern  portion  of  Contra  Costa 
County. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  C.F.R.  Part  1320,  do  not 
apply  to  this  final  rule  because  there  is 
no  requirement  to  collect  information. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  establishment  of  a 
viticultural  area  is  neither  an 
endorsement  nor  approval  by  ATF  of 
the  quality  of  wrine  produced  in  the 
area,  but  rather  an  identification  of  an 
area  that  is  distinct  from  surrounding 
areas.  ATF  beheves  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consiuner  acceptance  of 
wines  from  that  region. 

No  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 


Executive  Order  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  this  final  rule  is  not 
subject  to  the  analysis  required  by  this 
Executive  Order. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Regulations 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Autborify:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Section  9.75  is  amended  by 
removing  the  word  "and"  from 
paragraph  (b)(17),  by  adding  paragraphs 
(b)(19)  through  (b)(41),  by  revising  the 
introductory  text  of  paragraph  (c),  by 
removing  paragraphs  {c)(2)  through 
(c)(13)  and  adding  new  paragraphs  (c)(2) 
through  (c)(16)  and,  redesignating 
existing  paragraphs  (c)(14)  throu^ 
(c)(40)  as  paragraphs  (c)(17)  through 
(c)(43). 

§9.75    Central  Coast 

*        •        •        *        • 

(b)  Approved  maps.  *  *  * 

(19)  Diablo,  California,  scale  1:24.000, 
dated  1953.  Photorevised  1980; 

(20)  Clayton.  California,  scale 
1:24,000,  dated  1953,  Photorevised 
1980; 

(21)  Honker  Bay,  California,  scale 
1:24,000,  dated  1953,  Photorevised 
1980; 

(22)  Vine  Hill,  California,  scale 
1:24,000,  dated  1959,  Photorevised 
1980; 

(23)  Benicia,  California,  scale 
1:24,000,  dated  1959,  Photorevised 
1980; 

(24)  Mare  Island,  California,  scale 
1:24,000,  dated  1959,  Photorevised 
1980; 

(25)  Richmond,  California,  scale 
1:24,000,  dated  1959.  Photorevised 
1980; 


(26)  San  Quentin,  California,  scale 
1:24,000.  dated  1959.  Photorevised 
1980; 

(27)  Oakland  West,  California,  scale 
1:24,000.  dated  1959.  Photorevised 
1980; 

(28)  San  Francisco  North,  California, 
scale  1:24.000.  dated  1956,  Photorevised 
1968  and  1973; 

(29)  San  Francisco  South.  California, 
scale  1:24.000.  dated  1956.  Photorevised 
1980; 

(30)  Montara  Mountain,  California, 
scale  1:24,000,  dated  1956.  Photorevised 
1980; 

(31)  Half  Moon  Bay.  California,  scale 
1:24.000.  dated  1961.  Photoinspected 
1978.  Photorevised  1968  and  1973; 

(32)  San  Gregorio.  California,  scale 
1:24,000,  dated  1961.  Photoinspected 
1978.  Photorevised  1968; 

(33)  Pigeon  Point.  California,  scale 
1:24.000.  dated  1955.  Photorevised 
1968; 

(34)  Franklin  Point.  CaUfomia,  scale 
1:24.000.  dated  1955.  Photorevised 
1968; 

(35)  Ano  Nuevo,  California,  scale 
1:24,000,  dated  1955,  Photorevised 
1968; 

(36)  Davenport,  California,  scale 
1:24,000,  dated  1955,  Photorevised 
1968; 

(37)  Santa  Cruz,  California,  scale 
1:24,000,  dated  1954,  Photorevised 
1981; 

(38)  Felton,  California,  scale  1:24,000, 
dated  1955.  Photorevised  1980; 

(39)  Laurel.  California,  scale  1:24.000, 
dated  1955,  Photoinspected  1978, 
Photorevised  1968; 

(40)  Soquel,  California,  scale  1:24,000, 
dated  1954,  Photorevised  1980;  and 

(41)  Watsonville  West,  California, 
scale  1:24.000.  dated  1954,  Photorevised 
1980. 

(c)  Boundary.  The  Central  Coast 
viticultural  area  is  located  in  the 
following  California  counties:  Monterey, 
Santa  Cruz,  Santa  Clara,  Alameda,  San 
Benito.  San  Luis  Obispo.  Santa  Barbara, 
San  Francisco,  San  Mateo,  and  Contra 
Costa.  The  Santa  Cruz  Mountains 
viticultural  area  is  excluded.  (The 
boimdaries  of  the  Santa  Cruz  Mountains 
viticultiu^  area  are  described  in  27  CFR 
§9.31.) 
*        •        *        •        • 

(2)  The  boundary  follows  north  along 
the  shoreline  of  the  Pacific  Ocean 
(across  the  Watsonville  West,  Soquel, 
Santa  Cruz,  Davenport,  Ano  Nuevo, 
Franklin  Point,  Pigeon  Point,  San 
Gregorio,  Half  Moon  Bay,  Montara 
Mountain  and  San  Francisco  South 
maps)  to  the  San  Franci.>co/Oakland  Bay 
Bridge.  (San  Francisco  North 
Quadrangle) 
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(3)  From  this  point,  the  boundary 
proceeds  east  op  the  San  Francisco/ 
Oakland  Bay  Bhdge  to  the  Alameda 
County  shoreliie.  (Oakland  West 
Quadrangle) 

(4)  From  this  point,  the  boundary 
proceeds  east  along  the  shoreline  of 
Alameda  Counjy  and  Contra  Costa 
County  across  Ibe  Richmond,  San 
Quentin,  Mare  Island,  and  Benicia  maps 
to  a  point  marked  BM  15  on  the 
shoreline  of  Cohtra  Costa  County.  (Vine 
Hill  Quadranglfc) 

(5)  From  this  point,  the  boundary 
proceeds  in  a  southeasterly  direction  in 
a  straight  line  a)cross  the  Honker  Bay 
map  to  MuUig^  Hill  elevation  1,438. 
(Clayton  Quadisangle) 

(6)  The  boundary  proceeds  in 
southeasterly  direction  in  a  straight  line 
to  Mt.  Diablo  ejevation  3,849.  (Clayton 
Quadrangle)     \ 

(7)  The  boundary  proceeds  in  a 
southeasterly  dSrection  in  a  straight  line 
across  the  Diablo  and  Tassajara  maps  to 
Brushy  Peak  elevation  1,702.  (Byron  Hot 
Springs  Quadrangle) 

(8)  The  boundary  proceeds  due  south, 
approximately  400  feet,  to  the  northern 
boundaries  of  Section  13,  Township  2 
South,  Range  2  East.  (Byron  Hot  Springs 
Quadrangle) 

(9)  The  boundary  proceeds  due  east 
along  the  northern  boundaries  of 
Section  13  and'Section  18,  Township  2 
South,  Range  3  East,  to  the  northeast 
comer  of  Section  18.  (Byron  Hot  Springs 
Quadrangle) 

(10)  Then  pr6ceed  south  along  the 
eastern  boundaries  of  Sections  18, 19, 

30,  and  31  in  Township  2  South,  Range 
3  East  to  the  southeast  comer  of  Section 

31,  (Byron  HotiSprings  Quadrangle) 

(11)  Then  proceed  east  along  the 
southern  bordar  of  Section  32, 
Township  2  South,  Range  3  East  to  the 
northwest  conier  of  Section  4. 
(Altamont  Quadrangle) 

(12)  Then  proceed  south  along  the 
western  border  of  Sections  4  and  9. 
(Altamont  Quadranele) 

(13)  Then  prpceed  south  along  the 
westem  bordei*  of  Section  16 
approximately  4275  feet  to  the  point 
where  the  11 00  meter  elevation  contour 
intersects  the  westem  border  of  Section 
16.  (Altamont  Quadrangle) 

(14)  Then  proceed  in  a  southeasterly 
direction  along  the  1100  meter  elevation 
contour  to  thelntersection  of  the 
southern  border  of  Section  21  with  the 
1100  meter  elevation  contour.  (Altamont 
Quadrangle)     , 

(15)  Then  prpceed  west  to  the 
southwest  conier  of  Section  20. 
(Altamont  Quadrangle) 

(16)  Then  proceed  south  along  the 
westem  boim()aries  of  Sections  29  and 

32,  Township  t  South.  Range  3  East  and 


then  south  along  the  westem  boundaries 
of  Sections  5,  8. 17,  20,  Township  4 
South,  Range  3  East  to  the  southwest 
comer  of  Section  20.  (Mendenhall 
Springs  Quadrangle) 
***** 

Par.  3.  Subpart  C  is  eunended  by 
adding  §  9.157  to  read  as  follows: 

§  9.1 57    San  Francisco  Bay. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "San 
Francisco  Bay." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  San  Francisco  Bay  viticultural  area 
are  forty-two  U.S.G.S.  Quadrangle  7.5 
Minute  Series  (Topographic)  maps  and 
one  U.S.G.S.  Quadrangle  5x11  Minute 
(Topographic)  map.  They  are  titled: 

(1)  Pacneco  Peak,  California,  scale 
1:24,000.  dated  1955.  Photorevised 
1971; 

(2)  Gilroy  Hot  Springs,  California, 
scale  1:24,000,  dated  1955. 
Photoinspected  1978.  Photorevised  1971 

(3)  Mt.  Sizer.  Califomia.  scale 
1:24.000.  dated  1955.  Photoinspected 
1978,  Photorevised  1971 

(4)  Morgan  Hill,  Califomia.  scale 
1:24.000,  dated  1955,  Photorevised  1980 

(5)  Lick  Observatory,  Califomia,  scale 
1:24,000,  dated  1955,  Photoinspected 

1973.  Photorevised  1968 

(6)  San  Jose  East.  Califomia.  scale 
1:24.000.  dated  1961.  Photorevised 
1980; 

(7)  Calaveras  Reservoir.  Cahfomia. 
scale  1:24.000.  dated  1961,  Photorevised 
1980; 

(8)  La  Costa  Valley.  Califomia,  scale 
1:24,000.  dated  1960.  Photorevised 
1968; 

(9)  Mendenhall  Springs.  Cahfomia, 
scale  1:24.000,  dated  1956, 
Photoinspected  1978.  Photorevised 
1971; 

(10)  Altamont.  Califomia.  scale 
1:24,000.  dated  1953.  Photorevised 
1981; 

(11)  Byron  Hot  Springs.  Califomia, 
scale  1:24,000.  dated  1953.  Photorevised 
1968; 

(12)  Tassajara,  Califomia,  scale 
1:24,000,  dated  1953,  Photoinspected 

1974.  Photorevised  1968; 

(13)  Diablo.  CaUfomia.  scale  1:24.000. 
dated  1953.  Photorevised  1980; 

(14)  Clayton,  Califomia,  scale 
1:24,000,  dated  1953,  Photorevised 
1980; 

(15)  Honker  Bay.  Califomia.  scale 
1:24.000.  dated  1953.  Photorevised 
1980; 

(16)  Vine  Hill.  Califomia.  scale 
1:24,000,  dated  1959.  Photorevised 
1980; 

(17)  Benicia.  Califomia.  scale 
1:24.000.  dated  1959.  Photorevised 
1980; 


(18)  Mare  Island.  Califomia,  scale 
1:24,000,  dated  1959,  Photorevised 
1980; 

(19)  Richmond.  Califomia,  scale 
1:24,000.  dated  1959.  Photorevised 
1980; 

(20)  San  Quentin,  Califomia,  scale 
1:24.000,  dated  1959,  Photorevised 
1980; 

(21)  Oakland  West,  California,  scale 
1:24,000,  dated  1959,  Photorevised 
1980; 

(22)  San  FranciSto  North.  Califomia. 
scale  1:24.000.  dated  1956.  Photorevised 
1968  and  1973; 

(23)  San  Francisco  South,  Califomia. 
scale  1:24,000.  dated  1956.  Photorevised 
1980: 

(24)  Montara  Mountain.  Califomia. 
scale  1:24.000.  dated  1956.  Photorevised 
1980; 

(25)  Half  Moon  Bay.  Califomia.  scale 
1:24.000.  dated  1961.  Photoinspected 
1978,  Photorevised  1968  and  1973; 

(26)  San  Gregorio,  Califomia,  scale 
1:24.000.  dated  1961.  Photoinspected 
1978.  Photorevised  1968; 

(27)  Pigeon  Point,  Califomia,  scale 
1:24,000,  dated  1955.  Photorevised 
1968; 

(28)  Franklin  Point,  Cahfomia.  scale 
1:24.000.  dated  1955,  Photorevised 
1968; 

(29)  Alio  Nuevo,  Califomia.  scale 
1:24.000,  dated  1955,  Photorevised 
1968; 

(30)  Davenport,  Califomia,  scale 
1:24,000,  dated  1955.  Photorevised 
1968; 

(31)  Santa  Cmz.  Califomia.  scale 
1:24.000.  dated  1954.  Photorevised 
1981; 

(32)  Fehon.  Califomia.  scale  1:24.000. 
dated  1955.  Photorevised  1980; 

(33)  Laurel.  Califomia,  scale  1:24.000. 
dated  1955.  Photoinspected  1978. 
Photorevised  1968; 

(34)  Soquel.  Califomia,  scale  1:24.000. 
dated  1954.  Photorevised  1980; 

(35)  Watsonville  West,  Califomia. 
scale  1:24.000.  dated  1954.  Photorevised 
1980; 

(36)  Loma  Prieta.  Califomia,  scale 
1:24.000,  dated  1955,  Photoinspected 
1978,  Photorevised  1968; 

(37)  Watsonville  East,  Califomia.  scale 
1:24.000,  dated  1955.  Photorevised 
1980; 

(38)  Mt.  Madonna.  Cahfomia,  scale 
1:24.000.  dated  1955.  Photorevised 
1980; 

(39)  Gih-oy.  Califomia.  scale  1:24.000. 
dated  1955,  Photorevised  1981; 

(40)  Chittenden.  Califomia.  scale 
1:24.000.  dated  1955.  Photorevised 
1980; 

(41)  San  Felipe.  Califomia.  scale 
1:24.000.  dated  1955.  Photorevised 
1971; and 
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(42)  Three  Sisters.  California,  scale 
1:24.000,  dated  1954,  Photoinspected 
1978,  Photorevised  1971. 

(c)  Boundary.  The  San  Francisco  Bay 
viticultural  area  is  located  mainly 
within  five  counties  which  border  the 
San  Francisco  Bay  and  partly  within 
two  other  coimties  in  the  State  of 
CaUfomia.  These  coimties  are:  San 
Francisco,  San  Mateo,  Santa  Clara, 
Alameda.  Contra  Costa  and  partly  in 
Santa  Cruz  and  San  Benito  Counties. 
The  Santa  Cruz  Mountains  viticultural 
area  is  excluded  (see  27  CFR  9.31.)  The 
boundaries  of  the  San  Francisco  Bay 
viticultural  area,  using  landmarks  and 
points  of  reference  found  on  appropriate 
U.S.G.S.  maps,  are  as  follows: 

(1)  Beginning  at  the  intersection  of  the 
37  degree  00'  North  latitude  parallel 
with  State  Route  152  on  the  Pacheco 
Peak  Quadrangle.  * 

(2)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  to  the 
intersection  of  Coyote  Creek  with  the 
township  line  dividing  Township  9 
South  from  Township  10  South  on  the 
Gilroy  Hot  Springs  Quadrangle. 

(3)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  to  the 
intersection  of  the  township  line 
dividing  Township  8  South  from 
Township  9  South  with  the  range  line 
dividing  Range  3  East  from  Range  4  East 
on  the  Mt.  Sizer  Quadrangle. 

(4)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  (across  the 
Morgan  Hill  Quadrangle)  to  the 
intersection  of  the  township  line 
dividing  Towoaship  7  South  from 
Township  8  South  with  the  range  line 
dividing  Range  2  East  from  Range  3  East 
on  the  Ock  Observatory  Quadrangle. 

(5)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  to  the 
intersection  of  State  Route  130  with  the 
towTiship  line  dividing  Township  6 
South  from  Township  7  South  on  the 
San  Jose  East  Quadrangle. 

(6)  Then  proceed  in  a  northeasterly 
direction  following  State  Route  130  to 
its  intersection  with  the  range  line 
dividing  Range  1  East  from  Range  2  East 
on  the  Calaveras  Reservoir  Quadrangle. 

(7)  Then  proceed  north  following  this 
range  line  to  its  interaection  with  the 
Hetch  Hetchy  Aqueduct  on  the  La  Costa 
ValleyQuadrangle. 

(8)  Then  proceed  in  a  northeasterly 
direction  in  a  straight  line  following  the 
Hetch  Hetchy  Aqueduct  to  the  western 
boundary  of  Section  14  in  Township  4 
South,  Range  2  East  on  the  Mendenhall 
Springs  Quadrangle. 

(9)  Then  proceed  south  along  the 
western  boundary  of  Section  14  in 
Township  4  South,  Range  2  East  to  the 
southwest  comer  of  Section  14  on  the 
Mendenhall  Springs  Quadrangle. 


(10)  Then  proceed  east  along  the 
southern  boundary  of  Section  14  in 
Township  4  South,  Range  2  East  to  the 
southeast  comer  of  Section  14  on  the 
Mendenhall  Springs  Quadrangle. 

(11)  Then  proceed  south  along  the 
western  boundary  of  Section  24  in 
Township  4  SouUi,  Range  2  East  to  the 
southwest  comer  of  Section  24  on  the 
Mendenhall  Springs  Quadrangle. 

(12)  Then  proceed  east  along  the 
southern  boundary  of  Section  24  in 
Township  4  South,  Range  2  East  and 
Section  19  in  Township  4  South,  Range 
3  East  to  the  southeast  comer  of  Section 
19  on  the  Mendenhall  Springs 
Quadrangle. 

(13)  Then  proceed  north  along  the 
westem  boundaries  of  Sections  20, 17, 
8,  and  5  on  the  Mendenhall  Springs 
Quadrangle  in  Township  4  South,  Range 
3  East,  north  (across  the  Altamont 
Quadrangle)  along  the  westem 
boundaries  of  Sections  32,  29.  to  the 
southwest  comer  of  Section  20,  in 
Township  3  South,  Ranee  3  East. 

(14)  Then  east  along  the  southem 
boundary  of  Sections  20,  and  21,  in 
Township  3  South.  Range  3  East  on  the 
Altamont  Quadrangle  to  the  1100  meter 
elevation  contour. 

(15)  Then,  along  the  1100  meter 
contour  in  a  northwesterly  direction  to 
the  intersection  with  the  westem 
boundary  of  Section  16,  Township  3 
South,  Range  3  East  on  the  Altamont 
Quadrangle. 

(16)  Then  north  along  the  eastern 
boimdary  of  Sections  17,  8,  and  5  in 
Towrnship  3  South,  Range  3  East  to  the 
northeast  comer  of  Section  5. 

(17)  Then  proceed  west  along  the 
northem  border  of  Section  5  to  the 
northwest  comer  of  Section  5. 

(18)  Then  north  along  the  eastem 
boundaries  of  Sections  31,  30, 19,  and 
18  in  Township  2  South.  Range  3  East 
to  the  northeast  comer  of  Section  18  on 
the  Bvron  Hot  Springs  Quadrangle. 

(19)  Then  proceed  due  west  along  the 
northem  boundaries  of  Section  18  and 
Section  13  (Township  2  South.  Range  2 
East)  to  a  point  approximately  400  feet 
due  south  of  Bmshy  Peak  on  the  Byron 
Hot  Springs  Quadrangle. 

(20)  Then  proceed  due  north  to 
Bmshy  Peak  (elevation  1,702)  on  the 
Byron  Hot  Springs  Quadrangle. 

(21)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  hne  (across  the 
Tassajara  and  Diablo  Quadrangles)  to 
Mt.  Diablo  (elevation  3,849)  on  the 
Clayton  Quadrangle. 

(22)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  to  Mulligan 
Hill  (elevation  1,438)  on  the  Clayton 
Quadrangle. 

(23)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  (across  the 


Honker  Bay  Quadrangle)  to  a  point 
marked  BM  15  on  the  shoreline  of 
Contra  Costa  County  on  the  Vine  Hill 
Quadrangle. 

(24)  Then  proceed  west  along  the 
shoreUne  of  Contra  Costa  County  and 
Alameda  Coimty  (across  the 
Quadrangles  of  Benicia.  Mare  Island, 
Richmond,  and  San  Quentin)  to  the  San 
Francisco/Oakland  Bay  Bridge  on  the 
Oakland  West  Quadrangle. 

(25)  Then  proceed  west  on  the  San 
Francisco/Oakland  Bay  Bridge  to  the 
San  Francisco  County  shoreline  on  the 
San  Francisco  North  Quadrangle. 

(26)  Then  proceed  along  the  San 
Francisco,  San  Mateo,  and  Santa  Cmz 
County  shoreline  (across  the 
Quadrangles  of  San  Francisco  South, 
Montara  Mountain,  Half  Moon  Bay,  San 
Gregorio.  Pigeon  Point,  Franklin  Point, 
Alio  Nuevo  and  Davenport)  to  the  place 
where  Majors  Creek  flows  into  the 
Pacific  Ocean  on  the  Santa  Cruz 
Quadrangle. 

(27)  Then  proceed  northeasterly  along 
Majors  Creek  to  its  intersection  with  the 
400  foot  contour  line  on  the  Felton 
Quadrangle. 

(28)  Then  proceed  along  the  400  foot 
contour  line  in  a  generally  easterly/ 
northeasterly  direction  to  its 
intersection  with  Bull  Creek  on  the 
Felton  Quadrangle. 

(29)  Then  proceed  along  Bull  Creek  to 
its  intersection  with  Highway  9  on  the 
Felton  Quadrangle. 

(30)  Then  proceed  along  Highway  9  in 
a  northerly  direction  to  its  intersection 
with  Felton  Empire  Road. 

(31)  Then  proceed  along  Felton 
Empire  Road  in  a  westerly  direction  to 
its  intersection  with  the  400  foot 
contour  line  on  the  Felton  Quadrangle. 

(32)  Then  proceed  along  the  400  foot 
contour  line  (across  the  Laurel,  Soquel, 
Watsonville  West  and  Loma  Prieta 
Quadrangles)  to  its  intersection  with 
Highway  152  on  the  Watsonville  East 
Quadrangle. 

(33)  Then  proceed  along  Highway  152 
in  a  northeasterly  direction  to  its 
intersection  with  the  600  foot  contour 
line  just  west  of  Bodfish  Creek  on  the 
Watsonville  East  Quadrangle. 

(34)  Then  proceed  in  a  generally  east/ 
southeasterly  direction  along  the  600 
foot  contoiu-  line  (across  the  Mt. 
Madonna  and  Gilroy  Quadrangles), 
approximately  7.3  miles,  to  the  first 
intersection  of  the  westem  section  line 
of  Section  30,  Township  11  South, 
Range  4  East  on  the  Chittenden 
Quadrangle. 

(35)  Then  proceed  south  along  the 
section  line  approximately  1.9  miles  to 
the  south  township  lino  at  Section  31, 
Tovmship  11  Soudi,  Rai.ge  4  East  on  the 
Chittenden  Quadrangle. 
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(36)  Then  proceed  in  an  easterly 
direction  along  tne  township  line 
(across  the  San  Relipe  Quadrangle), 
approximately  lfe.4  miles  to  the 
intersection  of  Tpwnship  11  South  and 
Township  12  Soiith  and  Range  5  East 
and  Range  6  Easi  on  the  Three  Sisters 
Quadrangle. 

(37)  Then  proceed  north  along  the 
Range  5  East  and  Range  6  East  range  line 
approximately  5  5  miles  to  Pacheco 
Creek  on  the  Pat^eco  Creek  Quadrangle. 

(38)  Then  pro<}eed  northeast  along 
Pacheco  Creek  approximately  .5  mile  to 
the  beginning  pcint. 

Signed:  November  19, 1998. 
John  W.  Magaw. 
Director. 

Approved:  Decenber  24, 1998. 
John  P.  Simpson, 

Deputy  Assistant  S  ecretary  (Regulatory,  Tariff 
and  Trade  Enforce  ment). 
(FR  Doc.  99-1209  'iled  1-19-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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40  CFR  Parts  9  ind  761 
[OPPTS-66009D;  FRL-6048-8] 
RIN  2070-nACOI     i 

Confirmation  ofi  Approval  and 
Technical  Amendment  To  Update  the 
EPA  Listing  of  0MB  Approval  Numt)ers 
Under  the  Paperworic  Reduction  Act 


AGENCY 
Agency  (EPA). 
ACTION:  Final 
amendment. 


Enviroi^ental  Protection 
Rdle:  technical 


summary:  This  technical  amendment 
updates  the  table  that  lists  the  control 
numbers  issued  iby  the  Office  of 
Management  and  Budget  (0MB)  to 
indicate  the  approval  of  an  information 
collection  relate(d  activity  pursuant  to 
the  Paperwork  Reduction  Act  (PRA). 
Specifically,  thi^  technical  amendment 
confirms  the  eff^tive  date  and 
incorporates  intj)  40  CFR  part  9  the 
0MB  approval  rtumber  for  the 
information  collections  contained  in  the 
final  rule  on  thel  disposal  of 
polychlorinatedbiphenyls  (PCBs), 
which  published  in  the  Federal  Register 
on  June  29, 199^  (63  FR  35384)(FRL- 
5726-1),  and  became  effective  on 
August  28. 1998.  EPA  announced  the 
approval  of  thisllCR  on  October  26. 1998 
(63  FR  57123)(FRL-6180-2). 
DATES:  This  technical  amendment  is 
effective  Januar  r  20, 1999.  The 


information  col 
40  CFR  761.30. 


ection  requirements  of 
761.35.  761.40.  761.60. 


761.61.  761.62.  761.65,  761.71,  761.72, 
761.77.  761.79.  761.80.  761.125. 
761.180,  761.205,  761.253,  761.274, 
761.295,  761.314,  761.357,  7761.359, 
761.395  and  761.398  became  effective 
on  September  9. 1998. 
ADDRESSES:  To  obtain  copies  of  EPA 
Form  7710-53.  Notification  of  PCB 
Activity,  and  EPA  Form  7720-12,  PCB 
Transformer  Registration,  contact  the 
TSCA  Hotline  by  phone  at  (202)  554- 
1404,  TDD  (202)  544-0551,  or  by  e-mail: 
TSCA-Hotline@epa.gov.  For  additional 
sources  of  these  EPA  Forms,  see 
"SUPPLEMENTARY  INFORMATION." 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(Mail  Code:  7408).  Office  of  Pollution 
Prevention  and  Toxics,  Rm.  E-543B, 
Environmental  Protection  Agency,  401 
M  St.  SW,  Washington.  DC  20460,  (202) 
554-1404,  TDD  (202)  544-0551,  e-mail: 
TSCA-Hotline@epa.gov.  For  technical 
information:  Peggy  Reynolds,  U.S. 
Environmental  Protection  Agency, 
(7404),  401  M  St.,  SW.,  Washington.  DC 
20460;  telephone:  (202)  260-3965;  fax: 
(202)  260-1724;  e-mail: 
"reynold.peggy@epa.gov". 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Technical  Amendment 
Apply  to  Me? 

You  may  be  affected  by  this  technical 
correction  if  you  are  required  by  the 
final  PCB  disposal  rule  to  report  certain 
PCB  activities  either  to  EPA  or  a  third 
party  and/or  to  maintain  certain  PCB 
records,  if  you  own  or  operate  a  PCB 
Transformer  and  must  register  your 
transformers  with  EPA,  or  if  you  manage 
PCB  waste  and  must  notify  EPA  of  your 
PCB  waste  activities.  Regulated 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

Examples  of  Regulated  En- 
tities 

Industry  

Chemical  manufacturers, 
electroindustry  manufac- 
turers, end-users  of  elec- 
tricity, PCB  waste  han- 
dlers (e.g.,  storage  facili- 
ties, landfills  and  inciner- 
ators), waste  transport- 
ers, general  contractors 

Utilities  and 
rural  elec- 
tric co- 
operatives. 

Electric  power  and  light 
companies 

Individuals, 
Federal, 
State,  and 
Municipal 
Govern- 
ments. 

Individuals  and  agencies 
which  own,  process,  dis- 
tribute in  commerce,  use, 
and  dispose  of  PCBs 

This  table  is  not  exhaustive,  but  lists  the 
types  of  entities  that  could  potentially 
be  regulated  by  this  action.  Other  types 
of  entities  may  also  be  interested  in  this 
technical  correction.  To  determine 
whether  your  entity  is  regulated  by  this 
action,  carefully  examine  the  provisions 
in  the  disposal  of  polychlorinated 
biphenyls  rule  (63  FR  35384,  June  29, 
1998).  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  you  should 
consult  the  applicable  regulations,  or 
the  technical  contact  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

n.  How  Can  I  Get  Additional 
Information,  Copies  of  this  Document, 
and  Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient  and 
EPA  Forms  7710-53  and  7720-12  from 
the  EPA  Home  Page  at  http:// 
wfww.epa.gov/fedrgstr/EPA-TOX/1998/ 
under  the  "Federal  Register- 
Environmental  Documents"  listing  and 
the  date  of  publication  of  this  document 
in  the  Federal  Register.  You  may  also 
obtain  copies  of  the  EPA  Forms  from 
EPA's  PCB  Home  Page  (http:// 
www.epa.gov/opptintr/PCB)  under  PCB 
Waste  Handlers. 

2.  Fax-on-Demand.  You  may  request 
to  receive  a  faxed  copy  of  the  EPA  forms 
by  using  a  faxphone  to  call  202-401- 
0527  and  selecting  item  4047  for  a  copy 
of  EPA  Form  7710-53~Notification  of 
PCB  Activity,  and  item  number  4048  for 
EPA  Form  7720-12-PCB  Transformer 
Registration. 

3.  In  person.  The  official  record  for 
this  technical  amendment,  including  the 
public  version,  has  been  established 
imder  docket  control  nimiber  OPPTS- 
66009D.  The  official  record  also 
includes  all  material  and  submissions 
filed  under  docket  control  number 
OPPTS-66009C,  the  record  for  the 
referenced  final  rule.  The  public  version 
of  the  record,  including  printed,  paper 
versions  of  any  electronic  comments, 
which  does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE  B-607, 401 
M  St..  SW.,  Washington.  DC.  The  Center 
is  open  fi-om  12  noon  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

ni.  What  Does  this  Technical 
Correction  Do? 

EPA  is  eunending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  0MB  for  various  regulations, 
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which  appears  at  40  CFR  part  9.  This 
correction  updates  the  table  to  include 
the  OMB  approval  number  related  to  a 
final  rule  issued  on  June  29, 1998  (63  FR 
35384),  which  amended  the  regulations 
affecting,  among  other  things,  the 
disposal  of  polychlorinated  biphenyls 
(PCBs).  The  effective  date  for  the  rule 
was  August  28, 1998.  At  publication, 
OMB  had  not  officially  approved  the 
information  collection  request  for  the 
PCB  disposal  rule.  Under  the  PRA,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  On  September  9, 1998,  OMB 
approved  the  information  collection  for 
a  3-year  period  and  assigned  it  the 
clearance  number  of  2070-0159.  In 
addition  to  the  display  of  the  OMB 
control  number  on  the  forms,  this 
display  of  the  OMB  control  number  and 
its  subsequent  codification  in  the  Code 
of  Federal  Regulations  satisfies  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  OMB's  implementing  regulations  at 
5  CFR  part  1320. 

The  OMB  approval  niunbers  being 
incorporated  into  40  CFR  part  9  are  for 
the  information  collection  requirements 
in  the  PCB  disposal  rule  published  at  61 
FR  35384,  June  29, 1998.  This  document 
serves  to  confirm  the  approval  of  those 
information  collection  requirements  in 
40  CFR  761.30,  761.35,  761.40,  761.60, 
761.61.  761.62,  761.65,  761.71,  761.72, 
761.77,  761.79,  761.80,  761.125. 
761.180,  761.205,  761.253,  761.274, 
761.295,  761.314,  761.357,  7761.359, 
761.395  and  761.398  which  became 
effective  on  September  9, 1998. 

IV.  Why  Is  this  Technical  Correction 
Issued  as  a  Final  Rule? 

The  ICR  itself  was  subject  to  public 
notice  and  comment  in  conjunction 
with  the  rulemaking,  which  occurred 
prior  to  submission  of  the  final  ICR  to 
OMB  and  OMB's  approval.  As  a  result, 
EPA  finds  that  there  is  "good  cause" 
under  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B))  to  amend  this  table  without 
prior  notice  and  comment.  Due  to  the 
technical  nature  of  the  table,  further 
notice  and  comment  would  be 
unnecessary. 

V.  What  Actions  Were  Required  by  the 
Various  Regulatory  Assessment 
Mandates? 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 


(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.L.  104-4),  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

VI.  Are  there  Any  Impacts  on  Tribal, 
State  and  Local  Governments? 

A.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093.  October  28, 
1993).  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  vdth 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

B.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 


affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vn.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
pro\aded  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  EPA 
finds  that  there  is  "good  cause"  under 
section  553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  As 
previously  stated,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  January  20, 1999.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
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publication  of  this  rule  in  the  Federal 
Register.  This  is  a  technical  correction 
to  the  CFR  and  i  i  not  a  "major  rule"  as 
defined  by  5  U.^.C.  804(2). 

List  of  Subjects 

40  CFR  Part  9 

Environmenta 
and  recordkeepi 

40  CFR  Part 

Environmental 
substances,  Lab<  ling 
biphenyls(PCBs 
recordkeeping 

Dated:  January  1 1999. 


protection.  Reporting 
[ig  requirements. 
701 

protection.  Hazardous 

Polychlorinated 
Reporting  and 
requirements. 


Susan  H.  WayUuM  , 

Acting  Assistant  A  dministrator  for 
Prevention.  Pestic,  des  and  Toxic  Substances. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  9— (AMENDED] 


,  341  >a 


1.  In  part  9 

a.  The  authorijty 
continues  to  rea 

Authority:  7  U. 
15  U.S.C.  2001,  2qo3 
21  U.S.C.  331j. 
U.S.C.  1251  et  seq 
1321,1326,1330 
(e),  1361;  E.O.  1 
1971-1975  Comp. 
242b,  243,  246, 
300g-3.  300g4, 
2,  300J-3,  300)-4 
6992k,  7401- 
11048. 


-7671  q 


b.  Section  9.1 
new  entries  to 
number  order 


citation  for  part  9 
as  follows: 

C.  135  et  seq..  136-136y; 
2005,  2006,  2601-2671; 
348;  31  U.S.C.  9701;  33 
1311.1313d,  1314,  1318, 
1342,  1344,  1345(d)  and 
38  PR  21243,  3  CFR, 
p.  973;  42  U.S.C.  241. 
\  300g,  300g-l,  300g-2, 
,  300g-6,  300J-1,  300j- 
300J-9,  1857  et  seq.,  6901- 
7542.  9601-9657.  11023, 


1735 


30  Of, 
30}g5 


is  amended  by  adding 
t]ie  table  in  section 
read  as  follows: 


tc 


%  9.1    0MB  approvals  under  ttie  Paperworic 
Reduction  Act 


40  CFR  Cit  rtion 


0MB  control 
No. 


Polychlorinated  (iphenyls 
(PCBs)  Manufactur- 
ing, Processing  Distribu- 
tion In  Commerce  and 
Use  Prohibltioas. 


aid 


I  and 


761.30(a)(1)(vi) 
761.30(h)(1)(ii); 

761.30(1)  

761.30(t)(3)  

761.35  

761.40(k)and(i) 

761.60(b)(5)  , 

761.60(i)  , 

761.61  

761.62  

761.65(a)(2) -(4) 

761 .65(0(1  )(iv),(^)(5),  (c)(6) 

and  (c)(8)  , 
761.65(g)(9) 


(xii) 

(Hi)  .. 


2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 
2070-0159 

2070-0159 
2070-0159 


40  CFR  Citation 


0MB  control 
No. 


761.650)  2070-0159 

•  •                      •                      •  • 

761.71  2070-0159 

761.72  2070-0159 

•  •                      •                      •  • 

761.77  2070-0159 

•  *         •         •  • 

761.79(d)  2070-0159 

761.79(0  2070-0159 

761.79(h)  2070-0159 

761.80(e) 2070-0159 

761.80(1)  2070-0159 

•  •         •         •  • 

761.125(a)(1)  2070-0159 

761.180(a)(1)(iii)  2070-0159 

761.180(a)(2)(ix)  2070-0159 

761.180(a)(4)  2070-0159 

761.180(b)(1)(iii)  2070-0159 

761.180(b)(3)  2070-0159 

•  •         •         *  • 

761.205(f) 2070-0159 

•  •         •         •  • 

761.253  2070-0159 

761.274  2070-0159 

76 1 .295  2070-01 59 

761.314  2070-0159 

761.357  2070-0159 

761.359  2070-0159 

761.395 2070-0159 

761.398  2070-0159 
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BILUNO  CODE  6S40-S0-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 
[ORWA-010799-a;  FRL-6220-3] 

Modification  of  the  Ozone  Monitoring 
Season  tor  Washington  and  Oregon 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  40  CFR  part 
58,  Appendix  D,  section  2.5,  to  shorten 
the  ozone  monitoring  season  in 
Washington  and  Oregon  from  April  1 
through  October  31  to  May  1  through 
September  30. 

DATES:  This  direct  final  rule  is  effective 
on  March  22, 1999  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  19, 1999.  If 
adverse  comment  is  received,  EPA  will 
pubUsh  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 


and  inform  the  pubUc  that  the  rule  will 

not  take  effect. 

ADDRESSES:  Written  comments  should 

be  addressed  to:  Chris  Hall,  Office  of  Air 

Quahty  (OACJ-107),  EPA  Region  10, 

1200  Sixth  Avenue,  Seattle,  Washington 

98101. 

Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quahty,  1200  Sixth  Avenue  (OAQ-107). 
Seattle,  Washington  98101,  and  at 
Washington's  Department  of  Ecology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hall,  Office  of  Air  Quality  (OAQ- 
107),  EPA  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
(206) 553-1949. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  July  9, 1998,  EPA  released  a  new 
guidance  document  concerning  ozone 
monitoring  season  selection  and 
modification  ("GuideUne  for  Selecting 
and  Modifying  the  Ozone  Monitoring 
Season  Based  on  an  8-Hour  Ozone 
Standard,"  July  9,  1998.  EPA-454/R- 
98-001).  In  the  guidance,  EPA's  Office 
for  Air  Quality  Plaiming  and  Standards 
("OAQPS")  evaluated  the  ozone 
monitoring  data  and  seasons  for  each 
state,  and  provided  a  methodology  for 
calculating  new  ozone  monitoring 
seasons. 

On  November  19, 1998,  the 
Washington  Department  of  Ecology 
(Ecology)  submitted  a  request  to  EPA 
Region  10  to  shorten  its  ozone 
monitoring  season  per  the  guidance 
dociunent's  process  and 
recommendations.  Currently  the  ozone 
monitoring  season  for  Washington  is 
April  1  through  October  31,  as  required 
by  federal  regulations  which  can  be 
found  in  the  "Ozone  Monitoring  Season 
by  State"  table  found  in  40  CFR  part  58, 
Appendix  D  section  2.5,  and  as  required 
by  State  Implementation  Plan  for 
Washington  as  approved  by  EPA.  Since 
1990  there  has  been  no  exceedance  of 
the  8-hour  NAAQS  (0.08  ppm)  in 
Oregon  or  Washington  during  the 
months  of  April  and  October.  Ecology 
requested  that  EPA  modify  the 
monitoring  season  to  May  through 
September,  in  accordance  with  EPA's 
guidance. 

A  similar  letter  of  request  was 
submitted  by  the  Oregon  Department  of 
Environmental  Quality  (DEQ)  on 
December  1, 1998.  In  response  to  an 
earlier  request  from  DEQ,  EPA  already 
had  approved  a  modification  of  the 
Oregon  1-hour  ozone  monitoring  season 
from  May  1  through  September  30. 
EPA's  guidance  suggested  that  a  similar 
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momtoring  period  of  May  1  through 
September  30  for  the  8-hour  standard 
would  capture  the  high  ozone  values 
occurring  during  the  spring  and  summer 
seasons  in  Oregon.  EPA  and  DEQ 
analysis  of  monitoring  data  for  the  11- 
year  period  dating  back  to  1988  found 
no  exceedances  during  the  months  of 
April  or  October  at  Oregon  ozone 
monitoring  sites. 

n.  Summary  of  Action 

EPA  is  approving  a  modification  to 
Oregon  and  Washington's  ozone 
monitoring  season.  Under  the  change 
approved  by  this  notice,  the  new  season 
will  begin  on  May  1  and  end  on 
September  30.  EPA  Region  10  is  taking 
this  action  at  the  request  of  DEQ  and 
Ecology  after  reviewing  all  ambient 
ozone  monitoring  data '  for  both  Oregon 
and  Washington  over  the  past  nine 
seasons  (1990  though  1998). 

EPA  Region  10  has  determined  that 
this  review  meets  the  standards  of  EPA 
guidance  provided  in  the  July  9, 1998 
"Guideline  for  Selecting  and  Modifying 
the  Ozone  Monitoring  Season  Based  on 
an  8-Hour  Ozone  Standard."  This 
guidance  provides  a  basis  for  adjusting 
the  months  in  which  ozone  monitoring 
for  the  S-hoiu-  ozone  standard  is 
required.  Analyses  provided  in  the  July 
9, 1998,  EPA  guidance  showed  that 
between  1990  and  1995  no  excvusions  of 
the  8-hour  ozone  standard  had  occmred 
at  any  of  the  monitoring  sites  in  Oregon 
or  Washington  during  the  months  of 
April  or  October,  and  conclude  that 
ozone  monitoring  during  these  two 
months  could  be  discontinued.  EPA 
Region  10  agrees  with  the  analyses  of 
DEQ  and  Ecology  with  regard  to  the 
months  of  April  and  October.  Based  on 
the  historical  data  review,  the  analysis 
of  Information  contained  in  EPA's  July 
9, 1998,  guidance,  and  the  information 
provided  by  DEQ  and  Ecology  in  their 
requests,  EPA  Region  10  has  determined 
that  discontinuing  monitoring  In  Oregon 
and  Washington  during  the  months  of 
April  and  October  v«ll  not  result  in  the 
potential  to  miss  days  in  which  the  8- 
hoiu"  ozone  standard  is  exceeded,  and 
will  result  in  significant  cost  savings  for 
both  agencies. 

EPA  notes  that  the  analysis  in  the 
OAQPS  guidance  found  no  excursions 
of  the  8-hour  standard  in  Washington 
for  the  month  of  September,  and 
suggested  that  monitoring  in 
Washington  could  potentially  be 
discontinued  during  this  month  as  well. 
EPA  Region  lO's  analysis  of  Washington 
ozone  monitoring  data  through 


■  For  this  review  EPA  Region  10  used  all  available 
data  as  entered  into  EPA's  Aerometric  Information 
Retrieval  System  (AIRS). 


September  1998  found  one  recorded 
excursion  on  September  1, 1998 
(Tacoma).  QA  validation  of  this  record 
had  not  yet  been  finalized.  Additionally, 
EPA  notes  that  Oregon  and  Washington 
share  an  ozone  maintenance  area 
(Vancouver-Portland),  and  that  a 
number  of  exciu'sions  have  been 
recorded  at  ozone  monitoring  sites  in' 
Oregon  diuing  September  over  the  past 
nine  seasons.  Therefore,  EPA  Region  10 
and  Ecology  believe  that  ozone 
monitoring  data  should  continue  to  be 
collected  during  the  month  of 
September  given  the  likelihood  future 
excursions  of  the  8-hour  standard  in 
Washington  could  occur. 

By  this  notice,  EPA  Region  10  is 
agreeing  with  the  conclusions  of  DEQ 
and  Ecology  that  ambient  ozone 
monitoring  in  April  and  October  can  be 
discontinued.  EPA  believes  that 
reductions  in  the  required  schedule  will 
provide  significant  cost  savings  for  both 
state  agencies  without  reducing  the 
effectiveness  of  their  ozone  monitoring 
program. 

EPA  Is  publishing  this  rule  without  a 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  v«ll  be  effective  March  22.  1999 
without  further  notice  luiless  the 
Agency  receives  adverse  comments  by 
February  19, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  notice  withdrawing 
the  final  rule  and  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  conunent 
period.  Parties  interested  in 
conunentlng  should  do  so  at  this  time. 
If  no  such  conunents  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  March  22. 1999  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

in.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 


regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  state, 
local  or  tribal  government,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  to  provide  meaningful  and 
timely  Input  in  die  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates. 
Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entitles. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  economically 
significant  as  defined  imder  E.O.  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  rule  is  not  subject  to  E.O. 
13045  because  it  is  does  not  Involve 
decisions  Intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  comphance 
costs  on  those  comm'<iiities,  unless  the 
federal  government  piovldes  the  funds 
necessary  to  pay  the  direct  compliance 
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costs  incurred|by  the  tribal 
governments,  tr  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tril^al  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Ordpr  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  tb  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  poljcies  on  matters  that 
significantly  o^  uniquely  affect  their 
commimities.  ^Today's  rule  does  not 
significantly  ot'  uniquely  affect  the 
communities  (Jf  Indian  tribal 
govenunents.  Accordingly,  the 
requirements  df  section  3(b)  of  E.O. 
13084  do  not  4pply  to  this  rule. 

E.  Regulatory  flexibility  Act 

The  Regulatt)ry  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  toinotice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  signific^t  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-ffrofit  enterprises,  and 
small  govemn^ntal  jurisdictions.  This 
final  rule  will  ^ot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  becau^  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  ^ct  do  not  create  any  new 
requirements  l^ut  simply  approve 
requirements  that  the  State  is  already 
imposing.  Thefefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sm^U  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibiUty  analysis  would 
constitute  fedcfral  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Uniofi  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  ^55-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Nfandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  M^rch  22, 1995,  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  govenmients  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  this 
approval  action  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  firom  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  22, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  58 

Enviroiunental  protection.  Air 
pollution  control.  Ozone,  Oregon, 
Reporting  and  recordkeeping 
requirements,  Washington. 

Dated:  January  7, 1999. 
Chuck  Clarke, 
Regional  Administrator,  Region  10. 

Part  58,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  58— [AMENDED] 

1 .  The  authority  citation  for  Part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  58,  Appendix  D,  section  2.5: 
the  table  is  amended  by  revising  the 
entry  for  Oregon  and  Washington  to 
read  as  follows: 

Appendix  D — Network  Design  for  State 
and  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS)  and  Photochemical 
Assessment  Monitoring  Stations 
(PAMS) 


2.5    Ozone  (03)  Design  Criteria  for 
SLAMS 


Ozone  Monitoring  Season  by 
State 


state 


Begin  Month        End  Month 


Oregon  May  September 

*  *  •  «  • 

Washington  ..    May September 


[FR  Doc.  99-1121  Filed  1-19-99;  8:45  am) 
BuxiNQ  cooE  esao-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 
[AD-FRL-6221-2] 
RIN  2060-AF71 

Ambient  Air  Quality  Surveillance  for 
Lead 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Lead  air  pollution  levels 
measured  near  the  Nation's  roadways 
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have  decreased  97  percent  between 
1978  and  1997  with  the  ehmination  of 
lead  in  gasoline  used  by  on-road  mobile 
sources.  Because  of  this  historic 
decrease,  EPA  is  reducing  its 
requirements  for  measuring  lead  air 
pollutant  concentrations  near  major 
highways,  while  retaining  its  focus  on 
point  sources  and  their  impact  on 
neighboring  populations.  The  EPA 
published  a  direct  final  rule  for  ambient 
air  quality  surveillance  for  lead  on 
November  5, 1997  (62  FR  59813).  Due 
to  adverse  comments  received,  the  rule 
was  writhdrawn  on  December  23, 1997 
(62  FR  67009).  Based  on  comments  that 
were  received,  today's  action  revises  40 
CFR  part  58  lead  air  monitoring 
regulations  to  allow  many  lead 
monitoring  stations  to  be  discontinued 
while  maintaining  a  core  lead 
monitoring  network  in  urban  areas  to 
track  continued  compUance  with  the 
lead  National  Ambient  Air  Quality 
Standards  (NAAQS).  This  action  does 
not  diminish  existing  requirements  for 
lead  ambient  air  monitoring  around  lead 
point  sources.  Approximately  70  of  the 
National  Air  Monitoring  Stations 
(NAMS)  and  a  number  of  the  State  and 
Local  Air  Monitoring  Stations  (SLAMS) 
could  be  discontinued  with  this  action, 
thus  making  more  resources  available  to 
those  State  and  local  agencies  to  deploy 
lead  air  quality  monitors  around 
heretofore  unmonitored  lead  point 
sources.  Affected  industries  include 
primary  and  secondary  lead  smelting, 
lead  battery  recycling,  and  primary 
copper  smelting. 

DATES:  The  effective  date  of  this  rule  is 
February  19, 1999. 

ADDRESSES:  All  comments  relative  to 
this  rule  have  been  placed  in  Docket  No. 
A-91-22,  located  in  the  Air  Docket 
(LE-131),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMIATION  CONTACT:  For 
general  information,  contact  Brenda 
Millar,  Emissions,  Monitoring,  and 
Analysis  Division  (MD-14),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  Telephone:  (919)  541-4036, 
e-mail:  millar.brenda@epa.gov.  For 
technical  information,  contact  Michael 
Jones,  Emissions  Monitoring,  and 
Analysis  Division  (MD-14),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 


27711.  Telephone:  (919)  541-0528, 
e-mail:  jones.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Sections  110.  301(a),  and  319  of  the 
Clean  Air  Act  as  amended  42  U.S.C. 
7410,  7601(a),  7619. 

II.  Background 

The  current  ambient  air  monitoring 
regulations  that  pertain  to  lead  air 
sampling  were  written  in  the  1970's 
when  lead  emissions  from  on-road 
mobile  sources  (e.g.,  automobiles, 
trucks)  were  the  predominant  lead  air 
emission  source  affecting  our 
communities.  As  such,  the  current  lead 
monitoring  requirements  focus 
primarily  upon  the  idea  of  determining 
the  air  quality  impacts  from  major 
roadways  and  urban  traffic  arterial 
highways.  Since  the  1970's,  lead  has 
been  removed  from  gasoline  sources  for 
on-road  vehicles  (on-road  vehicles  now 
account  for  less  than  1  percent  of  total 
lead  emissions),  and  a  97  percent 
decrease  in  lead  air  pollution  levels 
measured  in  our  neighborhoods  and 
near  roadways  has  occurred  nationwide. 
Because  of  this  historic  decrease,  EPA  is 
reducing  its  requirements  for  measuring 
lead  air  pollutant  concentrations  near 
major  highways,  while  retaining  its 
focus  on  point  sources  and  their  impacts 
on  neighboring  populations. 

Several  commenters  observed  that  the 
rule's  assessment  of  on-road  vehicles 
emissions  is  contrary  to  the  Agency's 
own  figures.  Specifically,  the  proposed 
rule  stated  that  on-road  vehicle 
emissions  account  for  less  than  1 
percent  of  total  lead  emissions,  while 
the  Agency's  1995  National  Air  Quahty 
and  Emissions  Trends  Report  (EPA  454/ 
R-96-005)  indicated  that  nearly  28 
percent  of  total  air  lead  emissions  were 
attributable  to  on-road  vehicles. 

Based  on  the  emissions  reported  in 
"Locating  and  Estimating  Air  Emissions 
fit)m  Sources  of  Lead  and  Lead 
Compounds"  (Eastern  Research  Group, 
Draft  Report,  July  1996),  on-road  vehicle 
emissions  had  been  over  estimated.  The 
EPA  investigated  this  inconsistency  and 
found  due  cause  to  revise  on-road 
vehicle  emissions  estimates.  These 
revisions  are  reflected  in  subsequent 
Agency  reports  (e.g.,  EPA  454/R-97- 
011,  "National  Air  Pollutant  Emission 
Trends,  1900-1996",  EPA  454/R-97013, 
"National  Air  Quality  and  Trends 
Report.  1996."  and  EPA  454/R-98-016, 
"National  Air  QuaUty  and  Trends 
Report,  1997")  wherein  on-road  vehicle 
emissions  are  listed  as  contributing 
approximately  0.5  percent  of  the  total 
lead  estimate. 


Several  commenters  questioned  the 
rule's  asserted  need  for  additional 
monitors  around  stationary  point 
sources,  particularly  the  basis  for 
increased  scrutiny  of  stationary  sources 
emitting  five  or  more  tons  per  year,  as 
well  as,  in  select  cases,  those  sources 
emitting  less  than  5  tons  per  year. 
Further,  the  potential  for  increased 
information  collection  burden,  and 
means  of  determining  which  "smaller 
stationary  sources"  would  be 
considered  "problematic"  were  also 
questioned. 

The  primary  objective  of  this  rule  is 
to  reduce  the  requirement  for  lead  air 
pollutant  concentration  measurements 
near  major  highways,  while  maintaining 
a  focus  on  lead  point  sources  and  their 
impact  on  neighboring  populations.  The 
EPA  has  determined  that,  in  the  interest 
of  furthering  attainment  of  the  National 
Ambient  Air  Quahty  Standard  (NAAQS) 
for  lead,  it  is  prudent  for  State  and  local 
agencies  to  deploy  these  additional  lead 
monitoring  resources  in  the  vicinity  of 
any  previously  unmonitored  point 
source  which  they  feel  may  have  the 
potential  to  cause  lead  air  quality 
violations.  A  point  source  is  defined  in 
40  CFR  51.100(k)(2)  as  "For  lead  or  lead 
compounds  measured  as  lead,  any 
stationary  source  that  actually  emits  a 
total  of  4.5  metric  tons  (5  tons)  per  year 
or  more."  Though  the  verbiage  "  •  •   • 
although  smaller  stationary  sources  may 
also  be  problematic  depending  upon  the 
facility's  size  and  proximity  to 
neighborhoods'  was  removed  &om  this 
rule.  State  and  local  agencies  are  not 
precluded  from  further  evaluating  any 
lead  source  which  they  feel  may  have 
the  potential  to  violate  lead  air  quahty 
standards.  Suggested  guidelines  for  such 
source  evaluations  are  described  in 
"Screening  Procedures  for  Estimating 
the  Air  Quahty  Impact  of  Stationary 
Sources,  Revised"  (EPA  454/R-92-019). 
Finally,  ambient  lead  monitoring  occurs 
at  existing  major  primary  and  secondary 
lead  smelters,  lead  acid  battery  plants, 
and  primary  copper  smelters.  As 
essentially  all  quantifiable  lead  point 
sources  are  included  in  these  categories, 
and  considering  the  substantial  decrease 
in  roadside  monitoring  which  will 
result  firom  this  rule,  EPA  believes  this 
rule  will  entail  little  or  no  increased 
information  collection  burden. 

A  State  requested  that  EPA  amend  the 
referenced  rule  to  delete  the 
requirement  for  one  NAMS  population- 
oriented  site  in  the  vicinity  of  a  specific 
facility  within  their  jurisdiction. 

The  monitoring  site  north  of  the 
faciUty  in  question  has  reported  lead 
NAAQS  violations  in  1  or  2  quarters 
during  each  of  the  past  3  vears.  Given 
that  this  monitor  is  sited  at  the  middle 
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scale,  it  is  nod  unreasonable  to  require 
a  NAMS  site  Qn  the  neighborhood  scale. 
Data  from  such  a  site  are  useful  in 
representing  tVpical  air  quality  values 
for  nearby  residential  areas,  and  suitable 
for  population  exposure  and  trends 
analysis. 

The  cuirenti  lead  air  monitoring 
regulations  require  that  each  urbanized 
area  with  a  population  of  500,000  or 
more  operate  |t  least  two  lead  NAMS, 
one  of  which  inust  be  a  roadway- 


oriented  site  and  the  second  must  be  a 
neighborhood  site  with  nearby  traffic 
arteries  or  other  major  roadways.  There 
are  approximately  58  NAMS  in 
operation  and  reporting  data  for  1998. 
This  action  would  change  this  NAMS 
requirement  to  include  one  NAMS  site 
in  one  of  the  two  largest  Metropolitan 
Statistical  Areas  (MSA/CMSA)  within 
each  of  the  ten  EPA  Regions,  and  one 
NAMS  population-oriented  site  in  each 
populated  area  (either  a  MSA/OvlSA, 


town,  or  county)  where  lead  violations 
have  been  measured  over  the  most 
recent  8  calendar  quarters.  This  latter 
requirement  is  designed  to  provide 
information  to  citizens  living  in  areas 
that  have  one  or  more  lead  point  sources 
that  are  causing  recent  air  quality 
violations.  At  present,  the  MSA/CMSAs, 
cities,  or  counties  that  have  one  or  more 
quarterly  Pb  NAAQS  violations  that 
may  be  subject  to  this  requirement  are 
listed  in  Table  1. 


Table  1 .— CMSA/MSA's  or  Counties  With  One  or  More  Lead  NAAQS  Violations  in  1996-1997 


CMSA/MSA  or  County 


Contributing  Lead  Source(s) 


Philadelphia-Wilriington-Atlantic  City  CMSA 

Tampa-St.  Pete»sburg-Clearwater  MSA 

Memphis  MSA    ., 
Nashville  MSA 
St  Louis  MSA 


Cleveland-Akron  CMSA 
Iron  County,  MC 
Omaha  MSA 
Lewis  and  Clark 


County,  MT 


Franklin  Smelter  in  Philadelphia  County,  PA. 

Gulf  Coast  Lead  in  Hillsborough  County,  FL. 

Refined  Metals  in  Shelby  County,  TN. 

General  Smelting  in  Williamson  County,  TN. 

Chemetco  in  Madison  County,  IL,  arxJ  Doe  Run  in  Jefferson  County, 

MO. 
Master  Metals  in  Cuyahoga  County,  OH. 
ASARCO  in/near  Hogan,  MO. 
ASARCO  in  Douglas  County,  NE. 
ASARCO  in/near  East  Helena,  MT. 


Data  from  tl 
to  assess  natiohal 


ese  NAMS  will  be  used 
trends  in  lead  ambient 


air  pollution.  Figure  1  demonstrates  the 
effect  that  these  monitoring  reductions 


will  have  on  our  national  lead  air 
pollutant  trends. 


FIGURE  1.   LEAD  TRENDS:  CURRENT  U.S.  VS  SELECTED  CITIES 
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For  other  mc  nitoring  within  the 
SLAMS  netwot-k,  EPA  is  allowing  State 
and  local  agencies  to  further  focus  their 
efforts  toward  festablishing  air 
monitoring  networks  around  lead  point 
sources  which  are  causing  or  have  a 
potential  to  caiise  exceedances  of  the 


quarterly  lead  NAAQS.  Many  of  these 
sources  have  been  identified  through 
EPA's  ongoing  Lead  NAAQS  Attainment 
Strategy,  and  monitoring  has  already 
been  established.  All  point  sources 
(stationary  sources  emitting  five  or  more 
tons  per  year)  are  considered  to  be 


candidates  for  additional  lead 
monitoring  .  The  EPA  recommends  a 
minimum  of  two  sites  per  source,  one 
located  for  stack  emission  impacts  and 
the  other  for  fugitive  emission  impacts. 
Variations  of  this  two-site  network  are 
expected  as  source  type,  topography, 


locations  of  neighboring  populations, 
and  other  factors  play  a  role  in  how  to 
most  appropriately  design  such  a 
network.  EPA  guidance  for  lead 
monitoring  around  point  sources  has 
been  developed  and  is  available  through 
a  variety  of  sources  including  the 
National  Technical  Information  Service 
(800-553-6847),  and  electronic  forms 
accessible  through  EPA's  Office  of  Air 
Quality  Planning  &  Standards 
Technology  Transfer  Network,  Ambient 
Monitoring  Technology  Information 
Center  (AMTIC)  bulletin  board  system  at 
http://ttnwww.rtpnc.epa.gov. 

One  commenter  questioned  the  rule's 
consistency  with  statutory  mandates 
under  section  319  of  the  Clean  Air  Act 
(CAA),  in  particular  by  citing  the 
requirement  for  "uniform  air  quality 
criteria  *  *  *  throughout  the  United 
States."  42  U.S.C.  7619. 

In  section  319  of  the  CAA,  the  term 
"criteria"  refers  to  a  specific  set  of 
pollutants  and  the  associated  levels  and 
forms  of  their  respective  standards.  The 
term  "uniform"  refers  to  both  criteria 
and  measurement  methodology,  relative 
to  a  specific  air  quality  index. 
Uniformity  in  ambient  monitoring  is 
achieved  by  monitor  design 
specifications  (40  CFR  part  53)  and 
quality  assurance/quality  control 
procedures.  Monitors  which  meet  such 
design  specifications  are  designated  as 
either  Federal  Reference  Method  (FRM) 
or  Federal  Equivalent  Method  (FEM),  as 
appropriate.  Further,  upon  reading  the 
entire  text  of  the  CAA,  section  319,  from 
which  the  commenter's  excerpt  was 
taken,  it  becomes  clear  that  the  new  rule 
is,  in  fact,  consistent  with  the  referenced 
statutory  mandates. 

Several  commenters  noted  that  this 
rule  is  being  issued  in  response  to 
niunerous  State  and  local  agency 
requests,  yet  the  docket  contains  no 
documentation  of  such  requests. 

As  many  roadside  monitored  ambient 
lead  values  have  steadily  declined  to  at 
or  near  minimally  detectable  levels,  the 
need  for  continued  roadside  ambient 
lead  monitoring  has  been  increasingly 
and  repeatedly  questioned  by  State 
representatives  at  the  biannual  Standing 
Air  Monitoring  Work  Group  meetings, 
as  well  as  several  instances  of  written 
queries  and  requests.  The  reason  the 
Agency  did  not  include  any  such 
existing  documentation  in  the  docket  is 
that  the  basis  for  this  rule  revision  is  not 
requests  from  State  and  local  agencies, 
but  rather  EPA's  success  in  essentially 
eliminating  on-road  mobile  source  lead 
emissions.  Given  the  fact  that  on-road 
mobile  sources'  contribution  to  the  total 
lead  emissions  estimate  is  negligible,  as 
evidenced  by  minimally  detectable 
ambient  levels  at  all  locations  other  than 


sites  in  proximity  to  lead  point  sources, 
it  is  EPA's  inherent  responsibility  to 
ensure  our  nation's  ambient  air 
pollution  monitoring  resources  are 
redirected  toward  environmental  issues 
of  concern. 

Several  commenters  expressed 
concern  over  potential  data  misuse  in 
commencement  of  unjustified 
enforcement  proceedings  or  citizen 
suits.  The  reason  for  concern  was  cited 
as  the  combined  impact  of  the  proposed 
revisions  to  40  CFR  part  58  and  EPA's 
Credible  Evidence  revisions  to  40  CFR 
parts  51,  52,  60,  and  61. 

The  referenced  Credible  Evidence 
revisions  and  related  amendments  to  40 
CFR  part  64,  Compliance  Assurance 
Monitoring,  pertain  exclusively  to 
emissions  monitoring  data,  not  ambient 
air  quality  data.  The  proposed  revisions 
to  40  CFR  part  58,  Ambient  Air  Quality 
Surveillance,  do  not  allow  for  use  of 
non-reference  data  in  any  compliance  or 
enforcement  actions.  There  is,  therefore, 
no  plausible  potential  for  data  misuse  in 
commencement  of  unjustified 
enforcement  proceedings  or  citizen 
suits. 

In  addition  to  the  changes  to  the  lead 
monitoring  requirements,  EPA  is 
making  several  minor  changes  to  update 
and  correct  regulatory  provisions  to 
current  practices.  Specifically  this 
affects  §§58.31,  58.34,  58.41,  Appendix 
B,  Appendix  D  Sections  3.2  and  3.3,  and 
Appendix  G,  Sections  1  and  2b. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  F.R. 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  emd  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  oudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  the  Executive  Order 
12866  and  is  therefore  not  subject  to 
formal  OMB  review. 

B.  Paperwork  Reduction  Act 

Today's  action  does  not  impose  any 
new  information  collection  burden.  This 
action  revises  the  part  58  air  monitoring 
regulations  for  lead  to  allow  many 
monitoring  sites  to  be  discontinued.  The 
Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements  in 
the  part  58  regulation  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  has 
assigned  OMB  control  number  206O- 
0084  (EPA  ICR  No.  0940.13  and  revised 
by0940.14). 

C.  Executive  Order  12875  Enhancing  the 
Intergovernmental  Partnership 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  42  U.S.C.  7410  without 
the  exercise  of  any  discretion  by  EPA. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

D.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997),       " 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "ecoaomically 
significant."  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
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health  or  safety  risk  addressed  by  the 
rule  has  a  dis  jroportionate  effect  on 
children.  If  tli  e  regulatory  action  meets 
both  criteria,  iie  Agency  must  evaluate 
the  environm  sntal  health  or  safety 
effects  of  the  jlanned  rule  on  children 
and  explain  v  hy  the  planned  regulation 
is  preferable  t  o  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  rule  isjnot  subject  to  Executive 
Order  13045  liecause  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 


12866.  and  it 


does  not  address  an 


environmental  health  or  safety  risk  that 

would  have  a 

children 


disproportionate  effect  on     required 


Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions  whose 
jurisdictions  are  less  than  50,000 
people.  This  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  impact  small  entities  whose 
jurisdictions  cover  less  than  50,000 
people.  Pursuant  to  the  provision  of  5 
U.S.C.  605(b),  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Since  this  modification  is  classified  as 
minor,  no  additional  reviews  are 


larder  13084  Consultation 
Coordination  With  Indian  Tribal 


E.  Executive 
and 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issued  a  regulation  that  is  not 
required  by  sliatute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  thos^  communities,  unless  the 
Federal  govertiment  provides  the  funds 
necessary  to  j  ay  the  direct  compliance 
costs  incurrec  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E;;ecutive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  descriotion  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  elective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  j'to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  ^t  uniquely  affect  their 
communities.^' 

Today's  rul0  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirememts  of  section  3(b)  of 
Executive  Orcjer  13084  donot  apply  to 
this  rule.        i 

F.  Impact  on  ^mall  Entities 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  t<^  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  signifi^iant  economic  impact  on 
a  substantial  iumber  of  small  entities. 


G.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final 
standards  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  of, 
in  the  aggregate,  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  standard  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  standards.  The  EPA  has  determined 
that  this  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  of  1995  do  not  apply  to  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  No.  104- 
113, 12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifi^cations,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 


not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  U.S.C. 
801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  58 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Quality  assurance 
requirements.  Ambient  air  quality 
monitoring  network. 

Dated:  January  12. 1999. 
Carol  M.  Browner, 
^administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I,  part  58  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  58— {AMENDED] 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410.  7601(a).  7613, 
7619. 

2.  Section  58.31(a)  is  revised  to  read 
as  follows: 

§  5a31    NAMS  network  descriptioa 

***** 

(a)  The  AIRS  site  identification 
number  for  existing  stations. 

***** 

3.  Section  58.34(a)  is  revised  to  read 
as  follows: 

§  58.34    NAMS  network  completion. 

***** 

(a)  Each  NAMS  must  be  in  operation, 
be  sited  in  accordance  with  the  criteria 
in  Appendix  E  to  this  part,  and  be 
located  as  described  in  the  AIRS 
database;  and 
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4.  Section  58.41(b)  is  revised  to  read 
as  follows: 

§  58.41    PAMS  n«twor1(  description. 

***** 

(b)  The  AIRS  site  identification 
number  for  existing  stations. 

***** 

5.  Appendix  D  is  amended  by  revising 
the  first  sentence  of  the  imdesignated 
paragraph  following  paragraph  (6)  of 
section  1,  revising  section  2.7,  revising 
the  fifth  paragraph  of  section  3,  revising 
the  last  sentence  of  the  first  paragraph 
of  section  3.2,  revising  the  last  sentence 
of  the  first  paragraph  of  section  3.3, 
revising  section  3.6,  and  revising 
references  6,  7, 10  of  section  6  and 
adding  reference  19  to  section  6  to  read 
as  follows: 

Appeadix  D — ^Network  Design  for  State 
and  Local  Air  Monitoring  StatioBS 
(SLAMS),  National  Air  Monitoring 
SUtions  (NAMS),  and  Photochemical 
Aasessnoit  Monitoring  Stations 
(PAMS) 


1.  SLAMS  Monitoring  Objectives  and  Spatial 
Scales 

•         *         •         •         * 

It  should  be  noted  that  this  appendix 
contains  no  criteria  for  deteimining  the  total 
number  of  stations  in  SLAMS  networks, 
except  in  areas  where  Pb  concentrations 
currently  exceed  or  have  exceeded  the  Pb 
NAAQS  during  any  one  quarter  of  the  most 
recent  eight  quarters.  *  *  * 
***** 

2.7    Lead  (Pb)  Design  Criteria  for  SLAMS. 
Presently,  less  than  1  percent  of  the  Nation's 
Pb  air  pollution  emissions  originate  from  on- 
road  mobile  source  exhaust.  The  majority  of 
Pb  emissions  come  from  point  sources,  such 
as  metals  processing  focilities,  waste  disposal 
and  recycling,  and  fuel  combustion 
(reference  19  of  this  appendix).  The  SLAMS 
networks  are  used  to  assess  the  air  quality 
impacts  of  Pb  point  sources,  and  to 
determine  the  broad  population  exposure 
from  any  Pb  source.  The  most  important 
spatial  scales  to  effectively  characterize  the 
emissions  &t>m  point  sources  are  the  micro, 
middle,  and  neighborhood  scales.  For 
purposes  of  establishing  monitoring  stations 
to  represent  large  homogeneous  areas  other 
than  the  above  scales  of  representativeness, 
urban  or  regional  scale  stations  may  also  be 
needed. 

Microscale — ^This  scale  would  typify  areas 
in  close  proximity  to  lead  point  sources. 
Emissions  from  point  sources  such  as 
primary  and  secondary  lead  smelters,  and 
primary  copper  smelters  may  under 
fumigation  conditions  likewise  result  in  high 
ground  level  concentrations  at  the 
microscale.  In  the  latter  case,  the  microscale 
would  represent  an  area  impacted  by  the 
plume  with  dimensions  extending  up  to 
approximately  100  meters.  Data  collected  at 
microscale  stations  provide  information  for 
evaluating  and  developing  "hot-spot"  control 
measures. 


Middle  Scale — ^This  scale  generally 
represents  Pb  air  quality  levels  in  areas  up  to 
several  city  blocks  in  size  with  dimensions 
on  the  order  of  approximately  100  meters  to 
500  meters.  The  middle  scale  may  for 
example,  include  schools  and  playgrounds  in 
center  city  areas  which  are  close  to  major  Pb 
point  sources.  Pb  monitors  in  such  areas  are 
desirable  because  of  the  higher  sensitivity  of 
children  to  exposures  of  elevated  Pb 
concentrations  (reference  7  of  this  appendix). 
Emissions  from  point  sources  frequently 
impact  on  areas  at  which  single  sites  may  be 
located  to  measure  concentrations 
representing  middle  spatial  scales. 

Neighborhood  Scale — The  neighborhood 
scale  would  characterize  air  quality 
conditions  throughout  some  relatively 
uniform  land  use  areas  with  dimensions  in 
the  0.5  to  4.0  kilometer  range.  Stations  of  this 
scale  would  provide  monitoring  data  in  areas 
representing  conditions  where  children  live 
and  play.  Monitoring  in  such  areas  is 
important  since  this  segment  of  the 
population  is  more  susceptible  to  the  effects 
of  Pb.  Where  a  neighborhood  site  is  located 
away  &t>m  immediate  Pb  sources,  the  site 
may  be  very  useful  in  representing  typical  air 
quality  values  for  a  larger  residential  area, 
and  therefore  suitable  for  population 
exposure  and  trends  analyses. 

Urban  Scale — Such  stations  would  be  used 
to  present  ambient  Pb  concentrations  over  an 
entirs  metropolitan  area  with  dimensions  in 
the  4  to  50  kilometer  range.  An  urban  scale 
station  would  be  useful  for  assessing  trends 
in  citywide  air  quality  and  the  effectiveness 
of  larger  scale  air  pollution  control  strategies. 

Regional  Scale — Measurements  from  these 
stations  would  characterize  air  quality  levels 
over  areas  having  dimensions  of  50  to 
hundreds  of  kilometers.  This  large  scale  of 
representativeness,  rarely  used  in  Pb 
monitoring,  would  be  most  applicable  to 
sparsely  populated  areas  and  could  provide 
information  on  background  air  quality  and 
inter-regional  pollutant  transport. 

Monitoring  for  ambient  Pb  levels  is 
required  for  all  major  urbanized  areas  where 
Pb  levels  have  been  shown  or  are  expected 
to  be  of  concern  due  to  the  proximity  of  Pb 
point  source  emissions.  Sources  emitting  five 
tons  per  year  or  more  of  actual  point  and 
fugitive  Pb  emissions  would  generally  be 
candidates  for  lead  ambient  air  monitoring. 
Modeling  may  be  needed  to  determine  if  a 
source  has  the  {jotential  to  exceed  the 
quarterly  lead  National  Ambient  Air  Quality 
Standards  (NAAQS).  The  total  number  and 
type  of  stations  for  SLAMS  are  not  prescribed 
but  must  be  determined  on  a  case-by-case 
basis.  As  a  minimum,  there  must  be  two 
stations  in  any  area  where  Pb  concentrations 
currently  exceed  or  have  exceeded  the  Pb 
NAAQS  during  any  one  quarter  of  the  most 
recent  eight  quarters.  Where  the  Pb  air 
quality  violations  are  widespread  or  the 
emissions  density,  topography,  or  population 
locations  are  complex  and  varied,  there  may 
be  a  need  to  establish  more  than  two  Pb 
ambient  air  monitoring  stations.  The  EPA 
Regional  Administrator  may  specify  more 
than  two  monitoring  stations  if  it  is  found 
that  two  stations  are  insufTicient  to 
adequately  determine  if  the  Pb  standard  is 
being  attained  and  maintained.  The  Regional 


Administrator  may  also  specify  that  stations 
be  located  in  areas  outside  the  boundaries  of 
the  urt>anized  areas. 

Concerning  the  previously  discussed 
required  minimum  of  two  stations,  at  least 
one  of  the  stations  must  be  a  category  (a)  typ>e 
station  and  the  second  may  be  either  category 
(a)  or  (b)  dep>ending  uf>on  the  extent  of  the 
point  source's  impact  and  the  existence  of 
residential  neighborhoods  surrounding  the 
source.  When  the  source  is  located  in  an  area 
that  is  subject  to  NAMS  requirements  as  in 
Section  3  of  this  Appendix,  it  is  preferred 
that  the  NAMS  site  be  used  to  describe  the 
population's  exfxjsure  and  the  second 
SLAMS  site  be  used  as  a  category  (a)  site. 
Both  of  these  categories  of  stations  are 
defined  in  section  3. 

To  locate  monitoring  stations,  it  will  be 
necessary  to  obtain  background  information 
such  as  point  source  emissions  inventories, 
climatological  summaries,  and  local 
geographical  characteristics.  Such 
information  should  be  used  to  identify  areas 
that  are  most  suitable  to  the  f>articular 
monitoring  objective  and  spatial  scale  of 
representativeness  desired.  References  9  &  10 
of  this  appendix  provide  additional  guidance 
on  locating  sites  to  meet  specific  urban  area 
monitoring  objectives  and  should  be  used  in 
locating  new  stations  or  evaluating  the 
adequacy  of  existing  stations. 

After  locating  each  Pb  station  and,  to  the 
extent  practicable,  taking  into  consideration 
the  collective  imfiact  of  all  Pb  sources  and 
surrounding  physical  characteristics  of  the 
siting  area,  a  spatial  scale  of 
representativeness  must  be  assigned  to  each 
station. 


3.  Network  Design  for  National  Air 
Monitoring  Stations  (NAMS) 

***** 

For  each  urban  area  where  NAMS  are 
required,  both  categories  of  monitoring 
stations  must  be  established.  In  the  case  of 
Pb  and  SO2  if  only  one  NAMS  is  needed, 
then  category  (a)  must  be  used.  The  analysis 
and  interpretation  of  data  from  NAMS  should 
consider  the  distinction  between  these  types 
of  stations  as  appropriate. 


3.2    Sulfur  Dioxide  Design  Criteria  for 
NAMS 

*  *  *  The  actual  number  and  location  of 
the  NAMS  must  be  determined  by  EPA 
Regional  Offices  and  the  State  Agency, 
subject  to  the  approval  of  EPA  Headquarters, 
Office  of  Air  Qualify  Planning  and  Standards 
(OAQPS). 


3.3    Carbon  Monoxide  (CO)  Design  Criteria 
for  NAMS 

•  *  *  At  the  national  level,  EPA  will  not 
routinely  require  data  from  as  many  stations 
as  are  required  for  PM-10,  and  j>erhaps  SO2, 
since  CO  trend  stations  are  principally 
needed  to  assess  the  overall  air  quality 
progress  resulting  from  the  emission  controls 
required  by  the  Federal  motor  vehicle  control 
program  (FMVCP)  and  othor  local  controls. 


3036 


Federal  Register/ Vol.  64,  No.  12 /Wednesday,  January  20,  1999/Rules  and  Regulations 


3.6    Lead 
In  order  to 
objective,  one 
one  of  the  two 


lit) 


ach  ie' 


Design  Criteria  for  NAMS. 
ve  the  national  monitoring 
"JAMS  site  must  be  located  in 
cities  with  the  greatest 


population  in  the  following  ten  regions  of  the 
country  (the  choice  of  which  of  the  two 
metropolitan  areas  should  have  the  lead 
NAMS  requirement  is  made  by  the 


Administrator  or  the  Administrator's 
designee  using  the  recommendation  of  the 
Regional  Administrators  or  the  Regional 
Administrators'  designee): 


TABLE  1.— EPA  Regions  &  Two  Current  Largest  MS/VCMSAs  (Using  1995  Census  Data) 


Region  (States) 


Two  Largest  MSA/CMSAs 


I  (Connecticut,  Massachusetts,  Maine,  New  Hampshire,  Rhode  Island, 
Vermont). 

II  (New  Jersey]  New  York,  Puerto  Rico,  U.S.  Virgin  Islands) 


III  (Delaware,  Maryland,  Pennsylvania,  Virginia,  West  Virginia,  Wash- 
ington, DC),  i 

IV  (Alabama,  florida,  Georgia.  Kentucky,  Mississippi,  North  Carolina, 
South  Carolifia,  Tennessee). 

V  (Illinois,  Indiana,  Michigan,  Minnesota,  Ohio,  Wisconsin)  

VI  (Arkansas.  Ijouislana,  New  Mexico.  Oklahoma,  Texas) 

VII  (Iowa,  Kansas,  Missouri,  Nebraska)  

VIII  (Colorado,  Montana,  North  Dakota,  South  Dakota,  Utah,  Wyoming) 

IX  (American  Sjamoa,  Arizona,  California,  Guam,  Hawaii,  Nevada)  

X  (Alaska,  IdaHo,  Oregon,  Washington) „ 


Boston-Worcester-Lavwence  CMSA.  Harttord.  CT  MSA. 

New   York-Northern    New  Jersey-Long   Island.   CMSA,   San   Juan- 

Caguas-Arecibo.  PR  CMSA. 
Washington-Baltimore    CMSA,    Philadelphia-Wiimington-Atlantic    City 

CMSA. 
Miami-Fort  Lauderdale  CMSA,  Atlanta,  GA  MSA. 

Chicago-Gary-Kenosha  CMSA,  Detroit-Ann  Artxjr-Flint  CMSA. 
Dallas-Fort  Worth  CMSA,  Houston-Gah/eston-Brazoria  CMSA. 
St.  Louis  MSA,  Kansas  City  MSA. 
Denver-Boulder-Greeley  CMSA,  Salt  Lake  City-Ogden  MSA. 
Los  Angeles-Riverside-Orange  County  CMSA,  San  Francisco-Oakland- 
San  Jose  CMSA. 
Seattle-Tacoma-Bremerton  CMSA,  Portland-Satem  CMSA. 


In  addition,  ^ne  NAMS  site  must  be 
located  in  each  of  the  MSA/CMSAs  where 
one  or  more  vi(  >lations  of  the  quarterly  Pb 
NAAQS  have  qeen  recorded  over  the 
previous  eight  fjuarters.  If  a  violation  of  the 
quarterly  Pb  N,  VAQS  is  measured  at  a 
monitoring  site  outside  of  a  MSA/CMSA,  one 
NAMS  site  mu$t  be  located  within  the  county 
in  a  populated  area,  apart  from  the  Pb  source, 
to  assess  area  «f  ide  Pb  air  pollution  levels. 
These  NAMS  sites  should  represent  the 
maximum  Pb  mncentrations  measm«d 
within  the  MSAyCMSA.  city,  or  county  that 
is  not  directly  affected  from  a  single  Pb  point 
source.  Further  in  order  that  on-road  mobile 
source  emissioiis  may  continue  to  be  verified 
as  not  contributing  to  lead  NAAQS 
violations,  roadside  ambient  lead  monitors 
should  be  considered  as  viable  NAMS  site 
candidates.  A  NAMS  site  may  be  a 
microscale  or  i|iiddle  scale  category  (a) 
station,  located  adjacent  to  a  major  roadway 
(e.g.,  >30,000  A^T],  or  a  neighborhood  scale 
category  (b)  station  that  is  located  in  a  highly 
populated  residential  section  of  the  MSA/ 
CMSA  or  county  where  the  traffic  density  is 
high.  Data  frorq  these  sites  will  be  used  to 
assess  general  Conditions  for  large  MSA/ 
CMSAs  and  other  populated  areas  as  a 
marker  for  national  trends,  and  to  confirm 
continued  attai|iment  of  the  Pb  NAAQS.  In 
some  cases,  th^  MSA/CMSA  subject  to  the 
latter  lead  NAMS  requirement  due  to  a 
violating  point  {source  will  be  the  same  MSA/ 
CMSA  subject  (o  the  lead  NAMS  requirement 
based  upon  its  population.  For  these 
situations,  the  total  minimum  number  of 
required  lead  hiAMS  is  one. 
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6.  Appendix  E  is  amended  by  revising 
the  first  paragraph  of  section  7.1,  adding 
a  sentence  at  the  beginning  of  section 
7.3,  revising  section  7.4,  and  revising 
reference  18  in  section  13  to  read  as 
followrs: 

Appendix  E — ^Probe  and  Monitoring 
Path  Siting  Criteria  for  Ambient  Air 
Quality  Monitoring 

***** 

7.1     Verticoy  P/ocemenf.  Optimal 
placement  of  the  sampler  inlet  for  Pb 
monitoring  should  be  at  breathing  height 
level.  However,  practical  foctors  such  as 
prevention  of  vandalism,  security,  and  safety 
precautions  must  also  be  considered  when 
siting  a  Pb  monitor.  Given  these 
considerations,  the  sampler  inlet  for 
microscale  Pb  monitors  must  be  2-7  meters 
above  ground  level.  The  lower  limit  was 
based  on  a  compromise  between  ease  of 
servicing  the  sampler  and  the  desire  to  avoid 
unrepresentative  conditions  due  to  re- 
entrainment  from  dusty  surfaces.  The  upper 
limit  represents  a  compromise  between  the 
desire  to  have  measurements  which  are  most 
representative  of  population  exposures  and  a 
consideration  of  the  practical  factors  noted 
alxjve. 
***** 

7.3.  Spacing  from  Roadways.  This  criteria 
applies  only  to  those  Pb  sites  designed  to 


assess  lead  concentrations  from  mobile 
sources.  Numerous  studies  have  shown  that 
ambient  Pb  levels  near  mobile  sources  are  a 
function  of  the  traffic  volume  and  are  most 
pronounced  at  ADT  >30,000  within  the  first 
15  meters  on  the  downwind  side  of  the 
itMdways. 
***** 

7.4.  Spacing  frvm  trees  and  other 
considerations.  Trees  can  provide  surfeces 
for  deposition  or  adsorption  of  Pb  particles 
and  obstruct  normal  wind  flow  patterns.  For 
microscale  and  middle  scale  category  (a)  sites 
there  must  not  be  any  tree(s)  between  the 
source  of  the  Pb  and  the  sampler.  For 
neighborhood  scale  category  (b)  sites,  the 
sampler  should  be  at  least  20  meters  from  the 
drip  line  of  trees.  The  sampler  must, 
however,  be  placed  at  least  10  meters  from 
the  drip  line  of  trees  which  could  be 
classified  as  an  obstruction,  i.e.,  the  distance 
l)etween  the  tree(s)  and  the  sampler  is  less 
than  the  height  that  the  tree  protrudes  above 
the  sampler. 
***** 

13.  Refierences 

***** 

18.  Air  Quality  Criteria  for  Lead.  Office  of 
Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  EPA-600/8-83-028  aF-dF, 
1986,  and  supplements  EPA-600/8-89/049F, 
August  1990.  (NTIS  document  numbers 
PB87-142378  and  PB91-138420.} 
***** 

7.  Section  1  and  section  2  b  of 
Appendix  G  are  revised  to  read  as 
follows: 

Appendix  G — Uniform  Air  Quality 
Index  and  Daily  Reporting 

***** 

1.  General.  This  appendix  describes 
the  nnifonn  air  quality  index  to  be  used 
by  States  in  reporting  the  daily  air 
quality  index  required  by  §  58.50. 
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2.  Definitions. 

•        *        •        *        * 

b.  Reporting  Agency  means  the 
applicable  State  agency  or  a  local  air 
pollution  control  agency  designated  by 
the  State,  that  will  carry  out  the 
provisions  of  §  58.50. 
***** 

[FR  Doc.  99-1125  Filed  1-19-99;  8:45  am) 
BILUNG  CODE  S56»-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300771;  FRL  6051-6] 
RIN  2070-AB78 

Imidacloprid;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
imidacloprid  in  or  on  Legiune 
Vegetables  (Crop  Group  6,  40  CFR 
180.41(c)(6))  and  Strawberries.  This 
action  is  in  response  to  EPA's  granting 
of  emergency  exemptions  under  section 
18  of  the  Federal  hisecticide,  Fimgicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  legumes  and 
strawberries.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  imidacloprid  in  these  food 
commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerances  will  expire  and  are  revoked 
on  Jime  30.  2000. 
DATES:  This  regulation  is  effective 
January  20,  1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  22, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-3007711, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  I*rotection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accouinting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300771].  must  also  be  submitted  to: 
PubUc  Information  and  Records 
Integrity  Branch,  Information  Resources 


and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  ArUngton,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epemail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  at  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300771).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  onUne  at  many  Federal 
^Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide      • 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
ArUngton.  VA.  (703)  308-9356;  e-mail: 
beard.andrea@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e}  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  imidacloprid  (l-[(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine),  in  or  on  legume 
vegetables  and  strawberries,  at  1.0  and 
0.1  part  per  million  (ppm).  respectively. 
These  tolerances  will  expire  and  are 
revoked  on  6/30/00.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quahty  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 


under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghima  (61  FR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  Umit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mefin  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  speciiil 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  estabUsh  a  time- limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fit)m  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  pubUc 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  poUcy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  apphcation  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 
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I 

n.  Emergency  Exemption  for 
Imidacloprid  on  Legume  Vegetables 
and  Strawberries  and  FFDCA 
Tolerances 

The  State  cf  Florida  requested  a 
specific  exenption  for  use  of 
imidacloprid  on  legume  vegetables  to 
control  the  silverieaf  whitefly.  The  state 
of  California  also  requested  a  specific 
exemption  foi-  use  of  imidacloprid  on 
strawberries  jo  control  the  silverieaf 
whitefly.  Botji  Florida  and  California 
stated  that  an  emergency  situation  is 
present  due  tp  this  recently  introduced 
pest,  its  devastating  effects  on  many 
fruit  and  vegetable  crops,  and  its 
resistance  to  Registered  alternatives.  The 
Applicants  slate  that  this  pest  can  have 
devastating  effects  on  growers' 
production  a|id  revenue.  EPA  has 
authorized  u^der  FIFRA  section  18  the 
use  of  imidadloprid  on  Legvune 
Vegetables  and  Strawberries  for  control 
of  silverieaf  M^hitefly  in  Florida  and 
Cahfomia.  respectively.  After  having 
reviewed  thejsubmissions.  EPA  concurs 
that  emergency  conditions  exist  for 
these  states.  ; 

As  part  of  ijts  assessment  of  these 
emergency  e^iemptions,  EPA  assessed 
the  potential  kisks  presented  by  residues 
of  imidaclopiid  in  or  on  legume 
vegetables  and  strawberries.  In  doing  so, 
EPA  consideied  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDC4  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  neeq  to  move  quickly  on  the 
emergency  exemptions  in  order  to 
address  urgeot  non-routine  situations 
and  to  ensur^  that  the  resulting  food  is 
safe  and  lawml,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportimity  ^r  pubUc  comment  imder 
section  408(el,  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  6/30/00, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specjified  in  the  tolerances 
remaining  in  |or  on  legume  vegetables 
and  strawberties  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRAJ  and  the  residues  do  not 
exceed  a  levej  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
appUcation.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  wfth,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe.         1 

Because  th4se  tolerances  are  being 
approved  un^er  emergency  conditions 
EPA  has  not  inade  any  decisions  about 


whether  imidacloprid  meets  EPA's 
registration  requirements  for  use  on 
legume  vegetables  and  strawberries  or 
whether  permanent  tolerances  for  these 
uses  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  imidacloprid  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  Florida  or  California  to  use  this 
pesticide  on  the  respective  crops  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  imidacloprid,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  above. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26,  1997)  (FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent,  on 
legimie  vegetables  and  strawberries  at 
1.0  and  0.1  ppm,  respectively.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  v^th  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imidacloprid  are 
discussed  below. 

1.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  OPP  has 
determined  that  the  lowest  observed 
effect  level  (LOEL)  of  42  milligrams  per 
kilogram  body  weight  per  day  (mg/kg/ 


bwt/day)  from  the  neurotoxicity  study 
in  rats  should  be  used  to  assess  risk 
from  acute  toxicity.  There  was  no 
observed  adverse  effect  level  (NOAEL) 
in  the  study.  Decreased  motor  activity  in 
female  rats  was  observed  at  the  LOEL. 
Using  the  uncertainty  factors  (UFs)  of 
lOX  for  inter-  and  lOX  for  intra-species 
variations,  the  acute  Reference  Dose 
(RfD)  is  0.42  mg/kg/day.  This  risk 
assessment  is  required  for  all  population 
subgroups. 

2.  Short  -  and  intermediate  -  term 
toxicity.  OPP  has  determined  that 
available  data  do  not  demonstrate  that 
imidacloprid  has  dermal  or  inhalation 
toxicity  potential.  Therefore,  short-term 
or  intermediate-term  dermal  and 
inhalation  risk  assessments,  for 
occupational  and  residential  exposure 
scenarios,  are  not  required.  However,  a 
short-term  aggregate  risk  assessment 
(oral  exposiu^)  is  required  for  hand-to- 
mouth  residential  exposure,  and  the 
acute  toxicological  endpoint,  as 
described  above,  is  used  for  this  risk 
assessment.  Incorporating  the  3X 
uncertainty  factor,  as  described  below, 
an  MOE  of  300  or  greater  would  be 
acceptable. 

3.  Chronic  toxicity.  EPA  had 
established  the  RfD  for  imidacloprid  at 
0.057  mg/kg/day.  This  RiD  is  based  on 
a  standard  uncertainty  factor  (UF)  of 
100,  and  the  NOAEL  of  5.7  mg/kg/day 
fiTjm  a  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats,  which 
demonstrated  increased  number  of 
thyroid  lesions  in  male  rats  and 
decreased  body  weight  gains  in  female 
rats.  For  chronic  dietary  risk 
assessment,  the  Agency  determined  that 
the  FQPA  uncertainty  factor  could  be 
reduced  to  3X  and  should  be  applied  to 
all  population  subgroups.  This 
determination  is  based  on  the  weight-of- 
the-evidence  considerations  relating  to 
potential  sensitivity  and  completeness 
of  the  data,  specifically,  in  regard  to 
developmental  neurotoxicity.  This 
determination  is  further  explained 
below  imder  section  in(D)(v)  of  this 
doaunent.  Because  a  developmental 
neurotoxicity  study  potentially  relates 
to  both  acute  and  chronic  effects  in  both 
the  mother  and  the  fetus,  the  3X  UF  for 
FQPA  is  being  applied  for  all 
population  subgroups,  and  both  acute 
and  chronic  risk.  Therefore,  for  the 
purposes  of  this  risk  assessment,  dietary 
exposure  must  not  be  above  33.3%  of 
the  RfD,  to  make  the  finding  of 
reasonable  certainty  of  no  harm. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  EPA  has  classified 
imidacloprid  as  a  "Group  E"  chemical 
(no  evidence  of  carcinogenicity  for 
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humans)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
The  doses  tested  are  adequate  for 
identifying  a  cancer  risk,  and  thus,  a 
cancer  risk  assessment  is  not  required. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.472)  for  the  residues  of 
imidacloprid  (l-[(6-chloro-3- 
pyridinyl)methyll-A/-nitro-2- 
imidazolidinimine)  and  its  metabolites, 
in  or  on  a  variety  of  raw  agricultural 
commodities,  ranging  from  0.02  ppm  in/ 
on  eggs  to  15  ppm  in/on  raisin  waste. 
Existing  meat/milk/poultry  tolerances 
are  adequate  to  cover  any  secondary 
residues  which  may  occur  as  a  result  of 
feeding  legume  products;  secondary 
residues  are  not  expected  to  occiu*  from 
strawberries,  as  they  are  not  a 
significant  livestock  feed  item.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
imidacloprid  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposiu*.  An  acute 
dietary  risk  assessment  for  imidacloprid 
is  required  for  all  population  subgroups. 
The  acute  dietary  risk  assessment  used 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC,  tolerance  level 
residues  and  100%  crop  treated);  the 
tolerances  used  for  legumes  and 
strawberries  were  1.0  and  0.1  ppm, 
respectively.  The  Novigen  Dietary 
Exposure  Evaluation  Model  (DEEM) 
analysis  was  used  and  this  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
Continuing  Surveys  of  Food  Intake  by 
Individuals  conducted  in  1989  through 
1992.  The  model  accumulates  exposure 
to  the  chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  Resulting  exposure  values  at 
the  99th  percentile  and  percentage  of 
the  acute  RfD  are  shown  below.  Values 
for  the  99th  percentile  are  considered  to 
be  conservative  as  OPP  policy  dictates 
exposure  estimates  from  as  low  as  the 
95th  percentile  may  be  utilized  for  risk 
estimates  from  acute  DEEM  nms.  Thus, 
these  results  are  viewed  as  conservative 
estimates,  and  refinement  using 
anticipated  residue  values  and  percent 
crop  treated  information,  in  conjimction 
with  a  Monte  Carlo  analysis,  would 
result  in  lower  estimates  of  acute  dietary 
exposure  and  risk.  The  subgroups  listed 
in  the  table  below  are  the  U.S. 
population,  and  those  for  infants  and 
children.  There  aie-no  other  subgroups 
(adult)  for  which  the  percentage  of  the 


Acute  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
Population  (48  states). 


Population  Sub- 
group 

Exposure  @ 
99th  Per- 
centile (mg/ 
kg  t}wt/day) 

Percent 
Acute  RfD 

U.S.  Population 
(48  states)  

0.051 

12% 

Infants  (<  1  yr)  .. 

0.067 

16% 

Nursing  Infants 
(<1  yr)  

0.096 

23% 

Non-nursing  In- 
fants (<1  yr)  ... 

0.059 

14% 

ChiWren  (1-6 

y«) 

0.086 

20% 

Children  (7-12 

yrs) 

0.058 

14% 

ii.  Chronic  exposure  and  risk.  The 
endpoint  selected  for  chronic  risk 
assessment  is  decreased  body  weight 
gains  in  females  and  increased  thyroid 
lesions  observed  in  males  at  7.6  mg/kg/ 
day  in  a  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats.  The 
NOAEL  was  5.7  mg/kg/day.  In 
conducting  this  chronic  dietary  (food) 
risk  assessment,  EPA  used:  (1)  tolerance 
level  residues  for  legiunes,  strawberries, 
and  all  other  commodities  with 
|>ending,  published,  permanent  or  time- 
limited  imidacloprid  tolerances;  and,  (2) 
percent  crop-treated  (%CT)  information 
on  some  of  these  crops.  Thus,  this  risk 
assessment  should  be  viewed  as 
partially  refined.  Further  refinement 
using  anticipated  residue  values  and 
additional  %CT  information  would 
result  in  a  lower  estimate  of  chronic 
dietary  exposure.  As  discussed  above, 
the  FQPA  UF  of  3X  must  also  be 
utilized,  resulting  in  an  acceptable 
dietary  exposure  level  not  to  exceed 
33.3%  of  the  chronic  RfD  for  all 
population  subgroups.  The  Novigen 
DEEM  sysfem  was  used  for  this  chronic 
dietary  exposure  analysis. 

The  subgroups  listed  below  are:  (1) 
the  U.S.  Population  (48  states);  (2)  those 
for  infants  and  children;  and,  (3)  the 
other  subgroups  (adult)  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  Population  (48  states). 
The  results  are  summarized  below. 


Population  Sub- 
group 

Exposure 

(mg/kg  bwt/ 

day) 

%Chro™c 
RfD 

AU  Infants  (<  1 

yr) 

Nursing  Infants 

(<1  yr)  

Non-nursing  In- 
fants (<1  yr)  ... 

ChiWren  (1-6 
yrs) 

ChiWren  (7-12 
yrs) 

U.S.  Population 
(Autumn  & 
Winter)  

Non-Hispanic 
Black 

0.0053 
0.0017 
0.0068 
0.0086 
0.0054 

0.0038 
0.0038 
0.0038 
0.0041 

9.3% 
3.0% 
12% 
1.5% 
9.5% 

6.7% 
6.7% 

Females  (13+  / 
Nursing)  

Non4Hisp>ank: 
Others 

6.7% 
7.2% 

Population  Sut>- 
group 

Exposure 

(mg/kg  twt/ 

day) 

%Chronic 
RfD 

U.S.  Population 
(48  states)  

0.0037 

6.6% 

2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  or  Health  Advisory  Levels  for 
imidacloprid  in  drinking  water.  To  date, 
there  are  no  validated  modeling 
approaches  for  reliably  predicting 
pesticide  levels  in  drinking  water.  The 
Agency  uses  models  designed  for  use  for 
ecological  assessment,  which  are  not 
ideal  tools  for  use  in  drinking  water  risk 
assessment,  as  they  could  overestimate 
actual  drinking  water  concentrations. 
Thus,  these  models  are  considered  a 
coarse  screening  tool  for  sorting  out 
pesticides  for  which  it  is  highly  unlikely 
that  drinking  water  concentrations 
would  ever  exceed  human  health  levels 
of  concern.  For  surface  water,  the 
Agency  used  PRZMl  (Pesticide  Root 
Zone  Model  -  simulates  the  transport  of 
a  pesticide  off  the  agricultural  field)  and 
EXAMS  (Exposure  Analysis  Modeling 
System  -  simulates  fate  and  transport  of 
a  pesticide  in  surface  water)  models 
which  are  used  to  produce  estimates  of 
pesticide  concentrations  in  a  farm  pond. 
For  ground  water  the  Agency  used  SCI- 
GROW  (Screening  Concentration  In 
Ground  Water)  model  to  estimate  the 
concentration  of  imidacloprid  residues 
in  ground  water.  SCI-GROW  is  a 
prototype  model  for  estimating  "worst 
case"  ground  water  concentrations  of 
pesticides.  SCI-GROW  is  biased  in  that 
studies  where  the  pesticide  is  not 
detected  in  ground  water  are  not 
included  in  the  data  set.  Thus,  it  is  not 
expected  that  SCI-GROW  estimates 
would  be  exceeded. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  wrter  levels  of 
comparison  (DWLOCs)  are  calculated 


3040  Federal  Register /Vol.  64,  No.  12 /Wednesday.  January  20,  1999 /Rules  and  Regulations 


and  used  as  ^  point  of  comparison 
against  the  n)odel  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  arei  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticid^  in  food,  drinking  water, 
and  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinking  water  consumption,  and 
body  weights.  Different  populations  will 
have  differeijt  DWLOCs.  DWLOCs  are 
used  in  the  rjsk  assessment  process  as 
a  surrogate  nteasure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  valines  are  not  regulatory 
standards  for  drinking  water.  Since 
DWLOCs  address  total  aggregate 
idacloprid  they  are 
sed  in  the  aggregate  risk 


exposure  to 
further  disc 
sections  bel 
i.  Acute  e. 
estimated  co 
imidaclopri 
water  for  ac 


osure.  EPA  used 
centrations  of 
in  surface  and  ground 
e  exposure  analysis  of  4.1 
and  1.1  milligram/Liter  (jig/L)  parts  per 
billion  (ppb)i  respectively.  These 
estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  were  based  upon  an  application 
rate  of  0.5  lbs  active  ingredient/  Acre/ 
year  (ai/A/yaar).  For  purposes  of  risk 
assessment,  the  estimated  maximum 
concentration  of  4.1  ppb  was  used.  The 
calculated  aaute  DWLOCs  ranged  from 
440  ppb  for  Nlursing  Infants  <1  yr.  old, 
to  3,100  ppbtfor  the  U.S.  population  - 
Males. 

ii.  Short-tefm  exposure.  For  piurposes 
of  risk  assesstnent,  the  estimated 
maximum  chronic  exposure  of 
imidaclopria  from  surface  and  ground 
waters  of  1.1  ng/L  is  used  for 
comparison  1  o  the  back-calculated 
human  healtp  DWLOCs  for  the  short- 
term  endpoint.  The  DWLOC  for  short- 
term  exposiu  e  for  the  population 
subgroup  of  concern.  Children  1-6  yrs. 
old  was  calci)lated  to  be  600  ppb. 

iii.  Chronii  exposure.  EPA  used 
estimated  concentrations  of 
imidacloprid  in  siirface  and  ground 
water  for  chronic  exposure  analysis  of 
0.1  and  1.1  ng/L  (ppb),  respectively. 
These  estima  ted  concentrations  of 
imidacloprid  in  surface  and  ground 
water  are  based  upon  an  application  rate 
of  0.5  lbs  ai/A/yeai.  The  calculated 
chronic  DWlOCs  ranged  from  100  ppb 
for  Children  1  -  6  yrs.  old,  to  540  ppb 
for  the  U.S.  p  opulation  -  Males. 

iv.  Conclwions  concerning  residues 
in  drinking  v  'ater.  The  estimated 
concentrations  of  imidacloprid  in 
surface  and  ^  round  water  are 
considerably]  less  than  the  Agency's 
DWLOCs  for  imidacloprid  in  drinking 
water  as  a  contribution  to  acute,  short- 


term,  and  chronic  aggregate  exposure. 
Therefore,  taking  into  account  the 
present  uses,  including  those  under 
emergency  exemptions,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  imidacloprid  in  drinking  water  would 
not  result  in  an  unacceptable  estimate  of 
acute,  short-term,  or  chronic  aggregate 
human  health  risk  at  this  time. 

3.  From  non-dietary  exposure. 
Imidacloprid  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  ornamentals  (e.g.,  flowering 
and  foliage  plants,  ground  covers,  turf, 
lawns,  et  al.),  tobacco,  golf  courses, 
walkways,  recreational  areas, 
bathrooms,  household  or  domestic 
dwellings  (indoor/outdoor),  cats/dogs, 
and  wood  protection  treatment  to 
buildings.  Available  data  do  not 
demonstrate  that  imidacloprid  has 
either  dermal  or  inhalation  toxicity 
potential,  therefore,  occupational/ 
residential  risk  assessments  are  not 
required.  Since  data  show  no  toxicity 
from  short  term  exposxu-e  via  the  dermal 
or  inhalation  route,  the  Agency  feels 
there  is  no  contribution  to  toxicity  from 
these  routes  of  exposure,  and  no 
increase  in  aggregate  risk  is  anticipated 
from  this  exposure.  However,  oral 
exposure  due  to  the  registered 
residential  uses  may  result,  in  particular 
for  Children  (1-6  years  old).  Post- 
application  exposure  scenarios  for 
children  include:  incidental  non-dietary 
ingestion  of  residues  on  lawn  from 
hand-to-mouth  transfer;  ingestion  of 
pesticide-treated  turfgrass;  incidental 
ingestion  of  soil  from  treated  gardens; 
and  incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer.  These  exposures  are  considered 
to  be  short-term  oral  exposures,  and 
thus  a  residential  short-term  risk 
assessment  via  the  oral  route  is 
required. 

Incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to  mouth 
transfer  may  occur  during  the  same 
period  as  the  exposures  from  the  turf 
and  home  garden  uses.  However, 
children's  exposiu^s  from  pet  and  turf 
uses  are  not  expected  to  both  occur  at 
the  high-end  level.  Therefore,  these 
exposures  were  considered  in  separate 
estimates  of  risk.  For  Children  (1-6 
years),  the  residential  exposure  from  the 
home  garden  and  turf  uses  was 
estimated  to  be  0.072  mg/kg  bwt/day 
and  the  residential  exposiue  from  the 
pet  use  was  estimated  to  be  0.058  mg/ 
kg  bwt/day. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 


information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
An  explanation  of  the  current  Agency 
approach  to  assessment  of  pesticides 
with  a  common  mechanism  of  toxicity 
may  be  found  in  the  Final  Rule  in 
Bifenthrin  Pesticide  Tolerances  (Federal 
Register,  November  26, 1997.  62  FR 
62961-62970). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  Imidacloprid  is  the 
sole  member  to  date  of  the  new 
chloronicotinyl  class  of  pesticides. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Acute  dietary  risk  was 
estimated  using  the  conservative  TMRC 
assumptions,  as  explained  above.  There 
was  no  refinement  using  anticipated 
residue  values  and  percent  crop-treated 
information  in  conjimction  with  Monte 
Carlo  analysis  which  would  result  in 
much  lower  estimates  of  acute  dietary 
exposure.  For  the  most  highly  exposed 
subgroup,  (Nursing  Infants  <1  Year) 
dietary  esposure  was  estimated  to 
utilize  23%  of  the  acute  RfD.  Since  an 
additional  3-fold  uncertainty  factor  is 
used,  in  accordance  with  FQPA 
requirements,  for  imidacloprid  an 
acceptable  acute  dietary  exposure  (food 
plus  water)  is  33.3%  or  less  of  the  acute  - 
RfD. 

For  the  purposes  of  this  risk 
assessment,  the  estimated  maximum 
concentration  for  imidacloprid  in 
surface  and  ground  waters  of  4.1  ^g/L  is 
used  for  comparison  to  the  human 
health  DWLCDCs  for  the  acute  endpoint. 
Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  these  conservative  model 
estimates  of  concentrations  of 
imidacloprid  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  33.3%  of 
the  acute  RfD.  Under  current  guidelines, 
non-dietary  uses  of  imidacloprid  do  not 
constitute  an  acute  exposure  scenario. 
Therefore,  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
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result  to  infants,  children,  or  adults 
from  acute  aggregate  (food  and  water) 
exposure  to  imidacloprid  residues. 

Dermal  and  inhalation  exposure 
endpoints  were  not  selected  due  to  the 
demonstrated  absence  of  toxicity;  thus, 
there  is  no  residential  component  for 
assessing  chronic  aggregate  exposure 
and  risk. 

The  refined  assumptions  described 
above  were  used,  and  thus  this  risk 
assessment  should  be  viewed  as 
partially  refined.  Further  refinement 
using  anticipated  residue  values  and 
additional  %CT  information  would 
result  in  a  lower  estimate  of  chronic 
dietary  exposure.  EPA  has  estimated 
that  the  chronic  exposure  to 
imidacloprid  from  food  for  the  most 
highly  exposed  adult  population 
subgroup  (Non-Hispanic  Other  Than 
Black  or  White)  will  utiHze  7.2%  of  the 
Chronic  RfD,  and  for  the  most  highly 
exposed  population  subgroup  that 
includes  children  (Children,  1-6  years 
old),  dietary  exposure  will  utilize  15% 
of  the  Chronic  RfD,  as  shown 
previously.  For  imidacloprid,  it  was 
determined  that  an  acceptable  chronic 
dietary  exposure  (food  plus  water)  of 
33.3%  or  less  of  the  Chronic  RfD  is 
needed  to  protect  the  safety  of  all 
population  subgroups  (due  to  the  FQFA 
3-fold  uncertainty  factor). 

For  purposes  of  chronic  risk 
assessment,  the  estimated  maximum 
concentration  for  imidacloprid  in 
surface  and  ground  waters  (which  is  1.1 
M.g/L)  is  used  for  comparison  to  the 
human  health  drinking  water  levels  of 
comparison  (DWLCXIs)  for  the  chronic 
(non-cancer)  endpoint.  Despite  the 
potential  for  exposure  to  imidacloprid 
in  drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to  these 
conservative  model  estimates  of 
concentrations  of  imidacloprid  for 
surface  and  ground  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
33.3%  of  the  chronic  RfD.  Therefore, 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants,  children,  or  adults  bom  chronic 
aggregate  (food  and  water)  exposure  to 
imidacloprid  residues. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Dermal  and  inhalation  short- 
and  intermediate  term  risk  assessments 
are  not  required  for  imidacloprid  as 
dermal  and  inhalation  exposure 
endpoints  were  not  identified  due  to  the 
demonstrated  absence  of  toxicity.  Short- 
and  intermediate-term  oral  exposure  are 
not  expected  for  adult  population 


subgroups.  Thus,  this  risk  assessment  is 
not  required. 

Since  imidacloprid  is  registered  for 
use  on  turf,  home  gardens  and  pets.  EPA 
has  identified  potential  short-term  oral 
exposures  to  children  for  these  uses. 
These  exposures  were  considered  in 
separate  estimates  of  risk.  These  risk 
estimates  are  discussed  below  in  the 
section  on  aggregate  risks  and 
determination  of  safety  for  infants  and 
children. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  Imidacloprid  has  been 
classified  as  a  Group  E  chemical,  no 
evidence  of  carcinogenicity  for  humans; 
therefore,  a  cancer  risk  assessment  is  not 
required. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  imidacloprid  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infanta  and  children  to  residues  of 
imidacloprid,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-sp>ecies 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 


concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  rat  developmental  study,  the 
maternal  (systemic)  NOAEL  was  30  mg/ 
kg/day,  based  on  decreased  weight  gain 
at  the  LOEL  of  100  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  30 
mg/kg/day  based  on  increased  wavy  ribs 
at  the  LOEL  of  100  mg/kg/day.  In  the 
rabbit  developmental  study,  the 
maternal  (systemic)  NOAEL  was  24  mg/ 
kg/day,  based  on  decreased  body 
weight,  increased  resorptions  and 
abortions,  and  death  at  the  LOEL  of  72 
mg/kg/day.  The  developmental  (fetal) 
NOAEL  was  24  mg/kg/day,  based  on 
decreased  body  weight  and  increased 
skeletal  anomalies  at  the  LOEL  of  72 
mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  a  2- 
generation  reproductive  toxicity  study, 
imidacloprid  (95.3%)  was  administered 
to  Wistar/Han  rats  at  dietary  levels  of  0, 
100,  250,  or  700  ppm  (0,  7.3,  18.3,  or 
52.0  mg/kg/day  for  males  and  0,  8.0, 
20.5,  or  57.4  mg/kg/day  for  females).  For 
parental/systemic/reproductive  toxicity, 
the  NOAEL  was  250  ppm  (18.3  mg/kg/ 
day)  and  the  LOEL  was  750  ppm  (52 
mg/kg/day).  based  on  decreases  in  body 
weight  in  both  sexes  in  both 
generations. 

iv.  Pre-  and  post-natal  sensitivity.  The 
developmental  toxicity  data 
demonstrated  no  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  exposure  to 
imidacloprid.  In  addition,  the  multi- 
generation  reproductive  toxicity  study 
data  did  not  identify  any  increased 
sensitivity  of  rats  to  in  utero  or  postnatal 
exposure.  Parental  NOAELs  were  lower 
or  equivalent  to  developmental  or 
offspring  NOAELs.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  fit)m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

V.  Conclusion.  Although 
developmental  toxicity  studies  showed 
no  increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  following 
in  utero  exposures  in  rats  and  rabbits, 
no  increased  sensitivity  in  pups  as 
compared  to  adults  was  seen  in  the  2- 
generation  reproduction  toxicity  study 
in  rats,  and  the  toxicology  data  base  is 
complete  as  to  core  requirements,  the 
Agency  determined  that  the  additional 
safety  factor  for  the  protection  of  infants 
and  children  will  be  retained  but 
reduced  to  3X  based  on  the  following 
weight-of-the-evidence  considerations 
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relating  to  potential  sensitivity  and 
completeness  of  the  data: 

a.  There  is  concern  for  structure 
activity  relationship.  Imidacloprid,  a 
chloronicotinyl  compound,  is  an  analog 
to  nicotine  and  studies  in  the  published 
literature  suggests  that  nicotine,  when 
administered)  causes  developmental 
toxicity,  including  functional  deficits,  in 
animals  and/br  humans  that  are  exposed 
in  utero.        j 

b.  There  is  evidence  that  imidacloprid 
administration  causes  neurotoxicity 
following  a  single  oral  dose  in  the  acute 
study  and  alterations  in  brain  weight  in 
rats  in  the  2-year  carcinogenicity  study. 

c.  The  concern  for  structure  activity 
relationship  9long  with  the  evidence  of 
neurotoxicit)^  dictates  the  need  for  a 
developmentfil  neurotoxicity  study  for 
assessment  of  potential  alterations  on 
functional  development. 

Because  a  4everopmental 
neurotoxicity  study  potentially  relates 
to  both  acute  and  chronic  effects  in  both 
the  mother  ai^d  the  fetus,  the  UF  for 
FQPA  is  being  applied  for  all 
population  subgroups,  and  for  both 
acute  and  chronic  risk.  Therefore,  for 
the  purposes  of  this  risk  assessment, 
dietary  expo^re  must  not  be  above 
33.3%  of  the  KfD,  to  make  the  finding 
of  reasonable  Icertainty  of  no  harm. 

2.  Acute  risk.  More  detail  on  the  acute 
risk  assessments  are  given  above.  EPA 
used  the  cons  ervative  exposure 
assumptions  described  above,  and 
estimated  acute  exposiue  to 
imidacloprid  from  food  will  utilize  23% 
of  the  acute  RfD  for  the  most  highly 
exposed  popiilation  subgroup  that 
includes  children  (Non-nursing  Infants 
<1  yr.  old).  AJl  other  population 
subgroups  haVe  acute  risk  estimates 
below  this  level.  It  was  determined  that 
an  acceptable!  acute  dietary  exposure 
(food  plus  waller)  for  imidacloprid  is 
33.3%  or  less  of  the  acute  RfD,  and  the 
estimated  exposures  for  all  population 
subgroups  at  the  99th  percentile  are  less 
than  this  level.  Despite  potential  for 
exposure  to  iitiidacloprid  via  drinking 
water,  EPA  does  not  expect  the 


aggregate  exposure  to  exceed  33.3%  of 
the  acute  RfD.  Under  current  EPA 
guidelines,  the  registered  non-dietary 
uses  of  imidacloprid  do  not  constitute 
an  acute  exposure  scenario.  Therefore, 
EPA  concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  acute 
aggregate  exposure  to  imidacloprid 
residues. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  imidacloprid 
from  food  will  utilize  15%  of  the  RfD  for 
the  most  highly  exposed  population 
subgroup.  Children  (1-6  years  old).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  However,  as  discussed 
previously,  a  3X  UF  in  accordance  with 
FQPA  is  also  required.  Thus,  for  the 
purposes  of  this  risk  assessment,  dietary 
exposure  must  not  be  above  33.3%  of 
the  RfD,  to  make  the  finding  of 
reasonable  certainty  of  no  harm.  Despite 
the  potential  for  exposure  to 
imidacloprid  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  33.3%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  imidacloprid 
residues. 

4.  Short-  or  intermediate-term  risk. 
Dermal  and  inhalation  short-  and 
intermediate  term  risk  assessments  are 
not  required  for  imidacloprid  as  dermal 
and  inhalation  exposure  endpoints  were 
not  identified  due  to  the  demonstrated 
absence  of  toxicity.  Short-  and 
intermediate-term  oral  exposures  are  not 
expected  for  adult  population 
subgroups.  Thus,  this  risk  assessment  is 
not  required. 

Since  imidacloprid  is  registered  for 
use  on  tiu-f,  home  gardens  and  pets.  EPA 


has  identified  potential  short-term  oral 
exposures  to  children  for  these  uses. 
These  exposures  could  occur  through 
the  following  routes:  incidental 
ingestion  of  residues  on  lawns  from 
hand-to-mouth  transfer;  ingestion  of 
pesticide-treated  turfgrass;  incidental 
ingestion  of  soil  from  treated  gardens; 
and,  incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer.  These  exposures  are  considered 
to  be  short-term  oral  exposures. 
Incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer  may  occur  during  the  same 
period  as  the  exposures  from  the  turf 
and  home  garden  uses.  However,  it  is 
extremely  unlikely  that  children's 
exposures  from  pet  and  turf/garden  uses 
would  both  occur  at  the  high-end  level. 
Therefore,  these  exposures  are 
considered  in  two  separate  estimates  of 
risk. 

A  short-term  oral  endpoint  was  not 
identified  for  imidacloprid.  According 
to  current  Agency  policy,  if  an  oral 
endpoint  is  needed  for  short-term  risk 
assessment  (for  incorporation  of  food, 
water,  or  oral  hand-to-mouth  type 
exposures  into  an  aggregate  risk 
assessment),  the  acute  oral  endpoint 
(Acute  RfD  =  0.42  mg/kg  bwrt/day)  will 
be  used  to  incorporate  the  oral 
component  into  aggregate  risk.  Short- 
term  aggregate  exposure  is  defined  by 
EPA  to  be  average  food  and  water 
exposure  (chronic)  plus  residential 
exposure.  The  short-term  risk  estimates 
for  the  population  subgroup  (Children, 
1-6  yrs.  old)  is  summarized  below.  This 
subgroup  was  chosen  because  it  has  the 
highest  chronic  food  exposure  and 
because  toddlers  have  the  highest 
exposure  from  the  residential  uses. 

The  table  below  aggregates  the  dietary 
exposure  (food  only)  and  residential 
exposures  from  the  two  different  routes 
(hand-to-mouth  from  turf  and  home 
garden  use;  and  hand-to-mouth  from  pet 
use)  for  the  population  subgroup 
Children  1-6  yrs.  old. 


Imidacloprid:  Short-Term  Aggregate  Exposure  and  Risk  for  Children  (1-6  Yrs.  Old) 


Exposure  Scenario 


Chronic  Food  Exposure 
(mg/kg  bwt/day) 


Residential  Exposure  (mg/ 
kg  bwt/day) 


Total  Exposure  (rng/kg 
bwfday) 


Margin  of  Exposure  (MOE) 


Turf  &  garden  Use 
Pet  Use 


0.0086 
0.0086 


0.072 
0.058 


0.081 
0.067 


520 
630 


As  the  tabic  indicates,  the  total  MOEs 
are  520  and  680,  for  turf/garden  and  pet 
uses,  respectively,  both  of  which  are 
higher  than  3{)0,  the  determined 
acceptable  Mt)E  for  imidacloprid. 
Additionally,  potential  short-term 


exposure  from  drinking  water  is  at  a 
level  well  below  EPA's  level  of  concern. 
EPA  concludes  the  short-term  aggregate 
risk  to  the  highest  exposed  population 
subgroup  (Children,  1-6  Yrs.  Old)  from 
home  garden,  turf,  and  pet  uses  of  , 


imidacloprid  does  not  exceed  EPA's 
level  of  concern. 
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rv.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  imidacloprid  residues 
in  plants  and  animals  is  adequately 
understood.  The  residue  of  concern  is 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent,  as 
specified  in  40  CFR  180.472  . 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of  the 
regulated  imidacloprid  residue  in  plant 
(Bayer  GC/MS  Method  00200  and  Bayer 
HPLC-UV  Confirmatory  Method  00357) 
and  animal  (Bayer  GC/MS  Method 
00191)  commodities.  These  methods 
have  successfully  completed  EPA 
Tolerance  Method  Validation,  and  are 
awaiting  pubUcation  in  Pesticide 
Analytical  Manual  11  (PAM  II).  In  the 
interim,  these  methods  are  available 
from  Calvin  Furlow,  EPA,  OPP.  IRSD, 
PIRIB. 

C.  Magnitude  of  Residues 

Residues  of  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  are  not  expected  to  exceed  0.1 
ppm  in/on  strawberries,  and  1.0  ppm 
in/on  legume  vegetables. 

D.  Intematiaoat  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  imidacloprid  on  legumes  or 
strawberries.  International  compatibility 
is  thus  not  an  issue. 

E.  Rotational  Crop  Restrictions   - 


imidacloprid  treatment;  except  for  crops 
with  imidacloprid  tolerances,  which 
may  be  rotated  at  any  time. 

V.  Conclusion 

Therefore,  the  time-limited  tolerances 
are  established  for  residues  of 
imidacloprid  in/on  legume  vegetables  at 
1.0  ppm,  and  strawberry  at  0.1  ppm. 

VI.  ObjectiDns  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  fiUng 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  bearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  22, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections, 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemikihg.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 


EPA  previously  concluded  that  field       178.2*')  ^-^rh  objection  must  be 


crop  rotational  studies  with  three  crop 
groups  (small  grains,  root  crops,  and 
leafy  vegetables)  supported  a  12-month 
plant-back  restriction.  However,  EPA 
recently  recommended  in  favor  of 
granting  tolerances  for  inadvertent 
residues  of  imidacloprid  in/on  the 
following  crop  groups:  cereal  grains, 
forage,  fodder,  and  straw  of  cereal 
grains,  legume  vegetables  and  the 
foliage  of  legume  vegetables;  and  on 
sweet  com,  soybeans,  and  safflower. 
EPA  recommended  a  30-day  plant  back 
interval  be  observed  fore  these  crops. 
Therefore,  the  following  rotation 
restriction  is  adequate  for  this  section  18 
use:  Any  crops  may  be  planted  back  12 
months  following  imidacloprid 
applications,  except  for  the  following: 
crops  having  imidacloprid  tolerances, 
sweet  com,  soybeans,  and  safflower; 
and  the  commodities  of  the  crop  groups 
Cereal  grains  and  Legume  vegetables. 
These  aforementioned  crops  may  be 
rotated  30-days  after  the  last 


accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
sununary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 


any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
mlemaking  imder  docket  control 
number  (OPP-300771]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-doc  ketOepiamaiI.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  pa{>er  form  as  they  are 
received  and  will  place  the  pap>er  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  time- 
limited  tolerances  imder  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
fleview(58  FR  51735,  Oclober  4, 1993). 
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This  final  ru^e  does  not  contain  any 
information  collections  subject  to  0MB 
approval  under  the  Paperwork 
Reduction  J^t  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  urider  Title  II  of  the  Unfunded 
Mandates  R^orm  Act  of  1995  (UMRA) 
(Pub.  L.  10444).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Oider  12875.  entitled 
Enhancing  tne  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  spacial  considerations  as 
required  by  Executive  Order  12898. 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  Ond  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  req|iire  OMB  review  in 
accordance  With  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FRjl9885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerances  inj  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requiremjents  of  the  Regulatory 
Flexibility  Apt  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  ^pply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerantes.  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  ajs  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certi^cation  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  atid  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Ad|ninistration. 

B.  ExecutivelOrder  12875 

Under  Exebutive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  Octol^er  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  locals  or  tribal  government, 
unless  the  F9deral  government  provides 
the  funds  nei:essary  to  pay  the  direct 
compliance  tosts  incurred  by  those 
govemmenta.  If  the  mandate  is 
tmfunded,  Et'A  must  provide  to  OMB  a 
description  (if  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
government^  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (5tder  12875  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

DC  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  23. 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.472.  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§  180.472    Imtdacloprid;  tolerances  for 
residues. 

•     •     •     *     * 

(b)  *  *  • 


Commodity 

Parts  per 
million 

ExpiratiorV 

Revocation 

Date 

•             • 

Legume  Vegeta- 
bles. 

Strawberry 

•                          • 

* 
0.1 

1.0 

• 

* 

6/30/00 
6/30/00 

• 

*      *      •      •      * 


(FR  Doc.  99-1253  Filed  1-19-99;  8:45  am] 
BILUNOOOOE  6S«0-S0-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  185 

Tolerances  for  Pesticides  In  Food 

CFR  Correction 

in  Title  40  of  the  Code  of  Federal 
Regulations,  parts  150  to  189,  revised  as 
of  July  1, 1998,  on  page  533,  §  185.5000 
was  incorrectly  published.  The  text, 
with  the  correctly  revised  table  and 
reinstated  effective  date  note,  reads  as 
follows: 
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§185.5000    Propargito. 

Tolerances  are  established  for 
residues  of  the  insecticide  propargite  (2- 
(p-(ert-butylphenoxy)cyclohexyl  2- 
propynyl  sulfite)  in  or  on  the  following 
processed  foods  when  present  therein  as 
a  result  of  the  application  of  this 
insecticide  to  growing  crops: 


Food 


Figs,  dried  . 
Hops,  dried 
Tea,  dried  .. 


Parts  per 
million 


9 

30 
10 


[44  FR  38841,  July  3, 1979.  Redesignated  at 
53  FR  24667,  June  29, 1988,  as  amended  at 
61  FR  12009,  Mar.  22, 1996] 

Efifiective  Date  Note:  At  61  FR  12009,  Mar.  22, 
1996,  in  §  185.5000,  the  entries  for  "Figs, 
dried"  and  "Tea,  dried"  were  removed  from 
the  table,  effective  May  21,  1996.  At  61  FR 
25154,  May  20,  1996,  those  removals  were 
stayed  indefinitely,  effective  May  21, 1996. 

B<LUNQ  CODE  1SOS-01-0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7268] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  aimual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 


person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington.  DC 
20472,(202)646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for-reconsiaeration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 


stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  fi-om 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— (AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

$65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  nanne  of  news- 
paper where  notice  was 
put>lished 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

ConwTHinrty 
No. 

Arizona:  Pima  

City  of  Tucson 

December  2.  1998,  De- 
cembers, 1998,  Ari- 
zona Daily  Star. 

The  Honorable  George  Miller,  Mayor, 
City  of  Tucson,  P.O.  Box  27210, 
Tucson.  Arizona  85726. 

Novembers,  1998 

040076 
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State  and  couni  ^ 


Calitornia:  Orang» 


Colorado:  Ouray 


Colorado:  Ouray 


Kansas:  McPher 
son. 


Oklahoma:  Okla- 
homa. 


Oklahoma:  Okla- 
homa. 


Texas:  Tarrant  .  . 


Texas:  Hays 


Texas:  Dallas  ... 


Location 


City  of  Lake  For- 
est 


City  of  Ouray 


Unincorporated 
Areas. 


City  of  McPherson 


City  of  Oklahoma 
City. 


City  of  Oklahoma 
City. 


City  of  Fort  Worth 


Unincorporated 
Areas. 


City  of  Mesqulte 


Dates  and  name  of  news- 
paper where  notice  was 
published 


December  1,  1998,  De- 
cembers. 1998,  Or- 
ange County  Register. 

Decembers.  1998,  De- 
cember 10,  1998. 
Ouray  County 
Plairtdealer. 

Decemt)er  3,  1998,  De- 
cember 10,  1998. 
Ouray  County 
Plaindealer 

December  3,  1998.  De- 
cemtjer  10.  1998, 
McPherson  Sentinel. 

November  18,  1998,  No- 
vember 25,  1998.  Daily 
Oklahoman. 

December  2,  1998,  De- 
cember 9,  1998,  Daily 
Oklahoman. 

December  1,  1998,  De- 
cember 8,  1998,  Fort 
Worth  Star-Telegram. 

December  2,  1998,  De- 
cember 9,  1998,  San 
Marcos  Daily  Record. 

November  20.  1998,  No- 
vember 27,  1998,  Dal- 
las Morning  News. 


Chief  executive  officer  of  community 


The  Honorable  Peter  Herzog,  Mayor, 
City  of  Lake  Forest.  23161  Lake 
Center  Drive,  Suite  100,  Lake  For- 
est, California  92630. 

The  Honorable  Jim  Miller,  Mayor,  City 
of  Ouray,  P.O.  Box  468,  Ouray, 
Colorado  81427. 

The  Honorable  Alan  Staehle,  Chair- 
man. Ouray  County,  Board  of  Com- 
missioners, P.O.  Box  C,  Ouray. 
Colorado,  81427. 

The  Honorable  Vernon  L.  Dossett, 
Mayor,  City  of  McPherson,  P.O. 
Box  1008,  McPherson,  Kansas 
67460. 

The  Honorable  Ronald  Norick,  Mayor, 
City  of  Oklahoma  City,  200  North 
Walker.  Suite  302,  Oklahoma  City, 
Oklahoma  73102. 

The  Honorable  Kirk  Humphreys, 
Mayor,  City  of  Oklahoma  City,  200 
North  Walker,  Suite  302,  Oklahoma 
City,  Oklahoma  73102. 

The  Honorable  Kenneth  Barr,  Mayor, 
City  of  Fort  Worth,  1000 
Throckmorton  Street,  Fort  Worth, 
Texas  76102-6311. 

The  Honorable  Eddy  Etheredge, 
Hays  County  Judge,  Hays  County 
Courthouse.  1 1 1  East  San  Antonio 
Street,  San  Marcos.  Texas  78666. 

The  HonoratJie  Mike  Anderson. 
Mayor.  City  of  Mesquite,  P.O.  Box 
850131.  Mesquite,  Texas  75185- 
0137. 


Effective  date  of 
modification 


March  8.  1999 


November  9,  1998 


November  9,  1998 


November  4. 1998 


November  2.  1998 


November  6,  1998 


Novembers,  1998 


November  6, 1998 


November  2,  1998 


Community 
No. 


060759 


080137 


080136 


200217 


405378 


405378 


480596 


480321 


485490 


(Catalog  of  Fedei  al  Domestic  Assistance  No. 
83.100,  "Flood  l!  isurance") 
Dated:  January  11,  1999. 
Michael  f.  Armstrong. 
Associate  Directi  tr  for  Mitigation. 
[PR  Doc.  99-121^  Filed  1-19-99;  8:45  am) 

BILUNQ  CODE  C7ie 


18*»M> 


FEDERAL  EMERGENCY 
MANAGEME^n'  AGENCY 

44  CFR  Part  6t 

Final  Flood  Elevation  Determinations 

agency:  Federfil  Emergency 
Management  4gency  (FEMA). 

ACTION:  Final  ijule. 

1 

SUMMARY:  Bas^  (1%  annual  chance) 
flood  elevatioiis  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  ijsted  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualifi(  sd  for  participation  in  the 


National  Flood  Insvuance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington. 
DC  20472.  (202)  646-3461.  or  (e-mail) 
matt. miller^fema. gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 


flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
eireas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
commimity  are  shown. 
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National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


_ 

tOepihin 

feet  above 

ground. 

'Elevation 

in  feel 

(NGVD) 

ARKANSAS 

*352.5 
t-368.8 

Clarlcsvllle    (City),    Johnson 
County  (FEMA  Docket  No. 
7254) 

Little  Spadra  Creek: 
Approximately  1 00  feet 
downstream  from  east- 
tx>und  1-40 

Approximately  500  feet  up- 
stream of  Highway  64  

Spadra  Branch: 

Source  of  flooding  and  location 


Approximately  1 ,990  feet 
downstream  from  the 
downstream  County  Road 

82 

Approximately  100  feet  up- 
stream of  County  Road  82 
Spadra  Creek  (Before  Overtop- 
ping): 
Approxinfiatety  1 20  feet 

downstream  of  Highway  40 
Approximately  4,600  feet  up- 
stream of  the  Missouri  Pa- 
cific Railroad  

Little  Willett  BrarKh: 
Approximately  4.150  feet 
downstream  of  Highway 

103 

Approximately  75  feet  up- 
stream of  Highway  103  

Maps  are  available  for  in- 
spection at  the  City  of 
Clarksville  City  Hall,  Walnut 
and  Cherry,  Clarksville,  Ar- 
lonsas. 

CALIFORNIA 


Los  Angeles  (City),  Los  An- 
geles  County  (FEMA 
Docicet  No.  7246) 

Overflow  Area  of  Lockheed 
Storm  Drain: 
Approximately  330  feet 
downstream  of  the  Souttv 

em  Pacific  Railroad  

Just  downstream  of  the 
Southern  Pacific  Railroad  .. 

Maps  are  available  for  In- 
spection at  the  B  Permit 
Desk,  14410  Sylvan  Street, 
Second  Floor,  Van  Nuys, 
Califomia  and  the 
Stormwater  Management  Di- 
vision, 650  South  Spring 
Street,  Suite  700,  Los  Ange- 
les, CA. 

OKLAHOMA 

Mayes  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7254) 

Pryor  Creek: 
Approximately  1  mile  dowrv 

stream  of  Elliot  Street 

Approximately  7.000  feet  up- 
stream of  County  Road  

Pryor  Creek  Tributary  A  and 
Pryor  Creek  Backwater: 
Approximately  500  feet  up- 
stream of  Elliot  Street 

Approximately  1 ,600  feet  up- 
stream of  Elliot  Street  at 
the  Mayes  County  cor- 
porate limit  

Maps  are  available  for  in- 
s|MCtion  at  the  Mayes  Coun- 
ty Commissioner's  Office, 
One  Court  Street,  Pryor, 
Oklahonu. 


Pryor  Creek  (City),  Mayes 
County  (FEMA  Docket  No. 
7254) 

Pryor  Creek  Tritxjtary  A  and 
Pryor  Creek  Backwater: 


tOepthin 
feet  above 

ground. 

'Elevation 

Inieet 

(NGVD) 


+391.6 
+411.5 

+356.2 
+394.4 

+377.3 
+409.6 


•702 
•707 


•594 

•615 

•600 
•600 


tDepmin 

feet  above 

Source  of  fkxxjing  and  locatkxi 

ground. 
'Elevation 

inieet 

(NGVD) 

Approximately  1 ,600  feet  up- 
stream of  Elliot  Street  at 

the  City  of  Pryor  Creek 

corporate  limits  

•600 

Approximately  75  feet  up- 

stream of  14th  Street 

•619 

Pryor  Creek: 

Approximately  5,800  feet  up- 
stream of  Elliot  Street 

•600 

Approximately  400  feet 

downstream  of  confluence 

of  Sad  Branch  Creek  at  the 

City  of  Pryor  Creek  cor- 

porate limits  

•611 

Park  Branch  Creek  and  Pryor 

Creek  Backwater: 

Approximately  2,225  feet 

downstream  of  MKT  Rail- 

road   

•605 

Approximately  200  feet  up- 
stream of  Ora  Street 

•630 

Pryor  Creek  TritxJtary  B: 

Approximately  2,300  feet 

downstream  of  First  Street 

'606 

Approximately  l  ,520  feet  up- 
stream of  (iounty  Road  

'620 

Park  Branch  Creek  Tributary  A: 

At  confluence  of  Park  Branch 

Creek  

•616 

Approximately  1 30  feet  up- 
stream of  Graham  Avenue 

'623 

Maps  are  available  for  In- 

spection at  the  City  of  Pryor 

Creek  City  Hall,  6  North 

Adair.  Pryor  Creek,  Okla- 

homa 

TEXAS 

Chambers  County  (Unincor- 

porated     Areas)      (FEMA 
Docket  No.  7254) 

Oyster  Bayou: 

Just  upstream  of  Lone  Star 

Canal  

•22 

Approximately  2,500  feet 

downstream  of  State  High- 

way 65  

•23 

Approximately  2,000  feet  up- 
stream of  State  Highway 

65 

•24 

Approximately  7,000  feet  up- 
stream of  state  Highway 

65  

•26 

Maps  are  available  for  In- 

spection at  the  Chambers 

County  Engineer's  Office, 

201  Airport  Road,  Anahuac, 

Texas. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance  ") 
Dated:  January  11, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  99-1213  Filed  1-19-99:  8:45  am) 
BILUNO  CODE  t71S-04-P 
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FEDERAL  COWMUNiCATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  fe-28;  FCC  97-270] 

Connection  of  Customer-Provided 
Terminal  Equipment  to  the  Telephone 
Network;  Correction 

aqency:  Federal  Communications 

Commission. 

ACTION:  Correc1(ing  amendment. 

summary:  On  August  22. 1997,  the 
Commission  released  a  Report  and 
Order  in  the  mltter  of  Connection  of 
Customer-Provided  Terminal 
Equipment  to  tjie  Telephone  Network. 
This  document!  contains  a  correction  to 
the  final  reguleiions  that  appeared  in 
the  Federal  Register,  62  FR  61649 
(November  19, 1997).  by  adding 
paragraph  (c)  t^  §  68.300.  This 
paragraph  was  inadvertently  removed 
&x)m  the  1997  tersion  of  the  Code  of 
Federal  Regulaiions. 
EFFECTIVE  DATEt  February  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Schroeder,  Attorney.  202/418-0966.  Fax 
202/418-2345,  TTY  202/418-2224, 
kschroeder@fc(|.gov.  Network  Services 
Division,  Comiiion  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  relate  to  all 
registered  telephones,  manufactured  or 
imported  for  u!  e  in  the  United  States, 
including  cord  ess  telephones,  as 
defined  in  Section  15.3(j]  of  this 
chapter. 

Need  For  Corrfction 

As  pubUshed,  the  final  regulations 
contained  an  ei  Tor  which  requires 
updating. 

List  of  Subject^  in  47  CFR  Part  68 

Labeling  requirements. 

Accordingly]  47  CFR  Part  68  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Seek.  4.  5.  303. 48  Stat,  as 
amended.  1066.  io68. 1082  (47  U.S.C  154. 
155.  303). 

2.  In  §  68.30(1.  add  paragraph  (c)  to 
read  as  follows : 


§68.300    Labeling  requirements. 

•         *         *         *         * 

(c)  As  of  April  1.  1997,  all  registered 
telephones,  including  cordless 
telephones,  as  defined  in  §  15.3(j)  of  this 
chapter,  manufactured  in  the  United 
States  (other  than  for  export)  or 
imported  for  use  in  the  United  States, 
that  are  hearing  aid  compatible,  as 
defined  in  §  68.316,  shall  have  the 
letters  "HAC"  permanently  affixed 
thereto.  "Permanently  affixed"  shall  be 
defined  as  in  paragraph  (b)(5)  of  this 
section.  Telephones  used  with  public 
mobile  services  or  private  radio 
services,  and  secure  telephones,  as 
defined  by  §  68.3,  are  exempt  from  this 
requirement. 

Dated:  January  11, 1999. 
Federal  Communications  Commission. 
Kurt  A.  Schroeder, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

IFR  Doc.  99-1158  Filed  1-19-99;  8:45  am) 

BILUNQ  CODE  •712-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  96-86,  FCC  98-191] 

The  Development  of  Technical  and 
Spectrum  Requirements  for  Meeting 
Federal,  State  and  Local  Public  Safety 
Agency  Communication  Requirements 
Through  the  Year  2010,  Establishment 
of  Rules  and  Requirements  for  Priority 
Access  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  rules  amended  by  the 
Commission  in  order  to  implement  the 
development  of  technical  and  spectrum 
requirements  for  meeting  federal,  state 
and  local  public  safety  agency 
commiuiication  requirements  through 
the  year  2010,  shall  become  effective 
January  20, 1999.  These  sections,  which 
contained  new  information  collection 
requirements,  were  published  in  the 
Federal  Register  on  November  2, 1998. 
This  is  to  let  the  public  know  the 
effective  date  of  the  rules  that  contain 
new  information  collection 
requirements. 

EFFECTIVE  DATE:  The  amendments  to  47 
CFR  Part  90,  47  CFR  §§  90.523,  90.527, 
90.545.  and  90.551  published  at  63  FR 


58645  (November  2,  1998)  are  effective 
January  20. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Daronco.  Attorney-Advisor.  Policy 
and  Rules  Branch.  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommimications  Bureau,  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION: 
Congressional  mandates  in  the  Balanced 
Budget  Act  of  1997,  Public  Law  105-33, 
§3004,  111  Stat.  251  (1997),  codified  at 
47  U.S.C.  337(a)(1),  that  the  Commission 
establish  the  terms  and  conditions  that 
will  govern  use  of  24  megahertz  of 
spectnun  recently  reallocated  from 
broadcast  to  public  safety  services.  On 
August  6, 1998,  the  Commission 
adopted  a  First  Report  and  Order 
("Order")  (FCC  98-191)  establishing  a 
band  plan  and  adopting  service  rules 
necessary  to  commence  the  process  of 
assignment  of  licenses  for  public  safety 
stations  to  operate  in  the  newly 
allocated  spectrum  at  746-776 
megahertz  and  794-806  megahertz,  a 
summary  of  which  was  published  in  the 
Federal  Register.  See  63  FR  58645. 
November  2. 1998.  We  stated  that  the 
"Part  90  of  the  Commission's  Rules,  47 
CFR  Part  90.  is  amended  effective 
January  4, 1999.  except  §§  90.523, 
90.527,  90.545.  and  90.551  which 
contains  information  collections  that  are 
not  effective  until  approved  by  the 
Office  of  Management  and  Budget."  We 
also  stated  that  the  Commission  "will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  those  sections."  This  statement 
requires  further  action  by  the 
Commission  to  establish  the  effective 
date,  notwithstanding  the  preceding 
statement  in  the  summary  that  the  rule 
change  would  become  effective  upon 
0MB  approval.  In  order  to  resolve  this 
matter  in  a  manner  that  most 
appropriately  provides  interested 
parties  with  proper  notice,  the  rule 
changes  adopted  in  the  Order  shall 
become  effective  January  20. 1999.  The 
information  collection  were  approved 
by  OMB  on  December  23, 1998.  See 
0MB  No.  3060-0805  and  3060-0221. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Conunission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  99-1156  Filed  1-19-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docl(«t  No.  98-057-1) 

RIN  0579-nAA99 

Importation  of  Unmanufactured  Wood 
Articles;  Solid  Wood  Pacldng  Material 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  We  are  soliciting  public 
comment  on  how  to  amend  the 
regulations  on  the  importation  of  logs, 
lumber,  and  other  unmanufactured 
wood  articles  to  decrease  the  risk  of 
solid  wood  packing  material  (e.g., 
crates,  dunnage,  wooden  spools,  pallets, 
packing  blocks)  introducing  exotic  plant 
pests  into  the  United  States. 
Introductions  of  exotic  plant  pests  such 
as  the  pine  shoot  beetle  and  the  Asian 
longhomed  beetle  have  been  Unked  to 
the  importation  of  solid  wood  packing 
material.  These  and  other  plant  pests 
that  could  be  carried  by  imported  solid 
wood  packing  material  pose  a  serious 
threat  to  U.S.  agriculture  and  to  natural, 
cultivated,  and  urban  forests. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  22, 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-057-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-057-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  faciUtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Orr,  Senior  Entomologist, 
Risk  Analysis  Systems,  PPD,  APHIS, 
4700  River  Road  Unit  117,  Riverdale, 
MD  20737-1238,  (301)  734-8939;  or  e- 
mail:  richard.l.orr®usda.gov. 
SUPPt.EMENTARY  INFORMATION: 

Background 

Logs,  lumber,  and  other 
unmanufactured  wood  articles  imported 
into  the  United  States  could  pose  a 
significant  threat  of  introducing  plant 
pests  detrimental  to  agriculture  and  to 
natural,  cultivated,  and  urban  forests. 
The  regulations  in  7  CFR  319.40-1 
through  319.40-11  (referred  to  below  as 
the  regulations)  are  intended  to  mitigate 
the  plant  pest  risk  presented  by  the 
importation  of  logs,  lumber,  and  other 
unmanufactured  wood  articles. 
Regulated  articles  include  unprocessed 
logs,  lumber,  trees,  bark,  cork,  raw  wood 
products,  wood  chips,  mulch,  solid 
wood  packing  material,  and  other 
unmanufactured  wood  articles. 

Introductibns  into  the  United  States  of 
exotic  plant  pests  such  as  the  pine  shoot 
beetle  and  the  Asian  longhomed  beetle 
have  been  linked  to  the  importation  of 
solid  wood  packing  material  (SWPM). 
These  and  other  plant  pests  that  could 
be  carried  by  imported  SWPM  pose  a 
serious  threat  to  U.S.  agriculture  and  to 
natural,  cultivated,  and  urban  forests. 

On  September  18, 1998,  we  published 
an  interim  rule  in  the  Federal  Register 
(63  FR  50100-50111,  Docket  No.  98- 
087-1)  to  require  that  SWPM  from 
China  be  heat  treated,  fumigated,  or 
treated  with  preservatives  prior  to 
arrival  in  the  United  States.  (Under  the 
September  18  interim  rule,  China  means 
the  People's  Republic  of  China, 
including  the  Hong  Kong  Special 
Administrative  Region.)  We  took  this 
action  because  of  a  number  of  recent 
incidents,  including  the  introduction  of 
the  Asian  longhomed  beetle,  that 
demonstrate  that  China  is  the  largest 
source  of  exotic  plant  pests  in  SWPM 
imported  into  the  United  States. 

We  are  publishing  this  advance  notice 
of  proposed  mlemaking  to  seek 
information  and  develop  regulatory 
options  on  the  general  problem  of  plant 
pests  in  SWPM  imported  from  any 
country.  SWPM  accompanies  nearly  all 
types  of  imported  commodities,  from 
fruits  and  vegetables  to  machinery  and 


electrical  equipment.  We  are  seeking 
ways  to  maximize  our  protection  against 
the  introduction  of  exotic  plant  pests  by 
SWPM  without  unduly  affecting 
international  trade  or  the  environment. 
We  are  requesting  public  comment  on 
what  actions  would  be  most  effective 
and  appropriate  to  further  reduce  the 
risk  of  SWPM  introducing  exotic  plant 
pests. 

We  are  specifically  requesting  public 
comment  on  options  for  strengthening 
restrictions  on  the  importation  of 
SWPM,  alternative  treatments  to  methyl 
bromide  that  could  be  used  to  reduce 
the  risk  of  SWPM  introducing  exotic 
plant  pests,  and  a  number  of  specific 
questions.  Following  are  descriptions  of 
the  current  restrictions  and  treatment 
options  for  importing  SWPM,  the 
problem  with  importing  SWPM.  and 
several  options  we  are  considering  for 
strengthening  restrictions  on  importing 
SWPM.  A  list  of  specific  questions  for 
which  we  are  seeking  comments 
appears  at  the  end  of  this  document. 

Current  Restrictions  on  Importing 
SWPM 

The  regulations  concerning  logs, 
lumber,  and  other  unmanufactured 
wood  articles  imported  into  the  United 
States  were  promulgated  on  May  25, 
1995  (60  FR  27674,  Docket  No.  91-074- 
6),  to  reduce  the  plant  pest  risks 
presented  by  the  importation  of  these 
articles.  The  regulations  were 
considered  to  be  necessary  because  a 
changing  national  and  world  economy 
has  increased  importations  of  wood  and 
related  articles  over  the  past  several 
years.  Trees  produced  in  many  foreign 
locations  are  attacked  by  a  wide  variety 
of  exotic  plant  pests  that  do  not  occur 
in  this  country.  Many  of  these  plant 
pests  pose  a  significant  hazard  to 
agriculture  and  to  natural,  cultivated, 
and  urban  forests  and  carry  the  potential 
of  causing  billions  of  dollars  of  damage 
to  these  resources. 

SWPM  is  one  of  the  classes  of  wood 
articles  that  are  subject  to  import 
restrictions  under  the  regulations.  The 
regulations  define  SWPM  in  §  319.40-1 
as  "Wood  packing  materials  other  than 
loose  wood  packing  materials,  used  or 
for  use  with  cargo  to  prevent  damage, 
including,  but  not  limited  to,  dunnage, 
crating,  pallets,  packing  blocks,  drums, 
cases,  and  skids.'  Most  of  the  wooden 
pallets,  crates,  dunnage,  and  similar 
articles  used  to  assist  the  movement  of 
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commodities  in  international  commerce 
meet  the  definition  of  SWPM  and  are 
subject  to  the  i^gulations.  However, 
more  synthetip  or  highly  processed 
wood  material!  are  being  used  as 
packing  material,  and  these  articles  (e.g.. 
plywood,  oriented  strand  board, 
corrugated  paperboard,  plastic,  resin 
composites)  art  not  subject  to  the 
requirements  fbr  SWPM. 

(Loose  wood!  packing  material  is  not 
included  withiki  the  scope  of  this 
advance  notice  of  proposed  rulemaking. 
Loose  wood  papking  material  is  defined 
in  the  regulations  as  "Excelsior  (wood 
wool),  sawdust  and  wood  shavings, 
produced  as  a  fesult  of  sawing  or 
shaving  wood  into  small,  slender,  and 
curved  pieces."  No  restrictions  on 
importing  loos^  wood  packing  material 
are  being  considered  because  the  risk  of 
exotic  plant  pefets  being  carried  in  loose 
wood  packing  material  is  negligible.) 

The  importation  of  SWPM  is 
regulated  becai^se  this  material  presents 
a  number  of  pl^nt  pest  risks.  SWPM  is 
often  constructed  from  raw  wood  cut 
shortly  before  it  is  used,  often  includes 
bark  on  some  sju-faces,  and  is  often 
made  from  woqd  that  may  be  of  low 
quality  due  to  ^est  damage.  These 
factors  all  mean  that  SWPM  presents  a 
high  risk  of  spreading  wood  pests  that 
exist  in  the  arets  where  the  SWPM  was 
constructed.  Additionally,  the  SWPM  in 
transit  is  in  close  contact  with  the 
commodities  (including  wood  products) 
it  is  used  to  paok,  with  an  excellent 
opportunity  foo  pests  to  move  from 
SWPM  to  commodities.  After 
commodities  aijrive  in  the  United  States, 
pests  from  the  $WPM  have  many 
opportunities  t^  escape  and  become 
established,  especially  since  the  SWPM 
associated  with  commodities  often 
moves  long  disliances  throughout  the 
United  States,  ijs  reused  frequently,  and 
is  often  stored  outdoors  at  ports  and 
warehouses  when  not  in  use. 

To  control  these  risks,  §  319.40-3  of 
the  regulations  iimposes  certain 
requirements  on  imported  SWPM.  The 
least  restrictivelrequirement  for 
importing  SWPM  occurs  when  the 
SWPM  is  used  to  move  nonregulated 
articles  (articles  that  are  not  wood,  or 
that  are  highly  processed  wood 
excluded  from  the  regulations).  When 
SWPM  is  used  to  move  nonregulated 
articles,  the  SV^PM  must  be  completely 
free  of  bark  and(  apparently  free  from 
hve  plant  pests  It  need  not  be  heat 
treated,  fumigal  ed,  or  treated  with 
preservajives. 

|s  not  completely  free  of 
heat  treated,  fumigated, 
jreservatives  in 
accordance  wit  i  the  regulations  prior  to 
arrival.  Even  if  he  SWPM  is  completely 


If  the  SWPM 
bark,  it  must  be 
or  treated  with 


&«e  of  bark,  the  SWPM  must  be  either 
heat  treated,  fumigated,  or  treated  with 
preservatives  in  accordance  with  the 
regulations  prior  to  arrival  if  it  is  used 
to  pack  regulated  wood  commodities  in 
transit,  or  must  meet  all  the  importation 
and  entry  conditions  required  for  the 
regulated  wood  conmiodities  the  SWPM 
is  used  to  move.  (As  mentioned 
previously,  on  September  18, 1998,  we 
published  an  interim  rule  that  places 
additional  restrictions  on  SWPM  from 
China.  The  interim  rule  became 
effective  on  December  17,  1998.) 

Importing  SWPM  Under  Current 
Restrictions 

Most  SWPM  imported  into  the  United 
States  is  imported  under  the 
requirement  that  it  be  completely  free  of 
bark  and  apparently  free  from  live  plant 
pests.  When  the  regulations  were 
promulgated  in  1995,  we  believed  that 
the  plant  pests  of  particular  concern 
were  those  found  on  or  imder  bark. 
Requiring  SWPM  to  be  completely  fr«e 
of  bark  significantly  reduces  the  risk 
that  exotic  plant  pests  associated  with 
bark  will  be  introduced  into  the  United 
States.  However,  since  promulgation  of 
the  regulations  in  1995,  we  have  found 
that  the  complete  removal  of  bark  from 
SWPM  has  limitations  in  reducing  the 
risk  of  plant  pests  being  carried  in 
SWPM  imported  into  the  United  States. 
In  particular,  deep  wood-boring  plant 
pests  can  remain  in  wood  even  after  the 
bark  has  been  removed,  and,  therefore, 
can  be  difficult  to  detect.  Other  types  of 
exotic  plant  pests  that  threaten 
agriculture  and  forests,  such  as 
pathogenic  fungi,  are  also  difficult  to 
detect  by  mere  visual  inspection  and 
may  remain  even  after  complete 
removal  of  bark.  Such  plant  pests  pose 
a  serious  threat  to  U.S.  agriculture  and 
to  natural,  cultivated,  and  urban  forests. 

Interceptions  of  potentially 
destructive  exotic  plant  pests  by  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  inspectors  at  U.S.  ports  clearly 
identify  SWPM  as  the  highest  risk 
pathway  into  the  United  States  for 
exotic  plant  pests  of  all  types  that 
threaten  forests.  Between  August  1995 
and  March  1998,  approximately  500 
shipments  were  found  by  port 
inspectors  to  be  infested  with  a  variety 
of  exotic  plant  pests  that  threaten 
forests;  97  percent  of  these  findings 
were  associated  with  SWPM.  These 
findings  were  in  shipments  originating 
fit)m  all  over  the  world,  includLig 
countries  of  Europe,  Africa,  South 
America,  and  Asia. 

Recent  introductions  into  the  United 
States  of  exotic  plant  pests  that  threaten 
forests  have  been  linked  with  the 
importation  of  SWPM.  For  example,  an 


infestation  of  the  Asian  longhomed 
beetle  was  discovered  in  three  areas  in 
and  around  Chicago,  IL,  in  July  1998, 
and  has  been  linked  to  the  importation 
of  SWPM  from  China.  A  similar 
infestation  was  discovered  in  1996  in 
Brooklyn,  Queens,  and  Amityville,  NY. 
Control  of  the  pest  in  these  locations  has 
required  the  felling  and  burning  of 
hundreds  of  trees  on  public  and  private 
land.  Control  efforts  in  both  areas 
continue.  These  actions  have  been 
necessary  because  the  spread  of  the 
Asian  longhomed  beetle  into  U.S. 
hardwood  forests  could  result  in  severe 
economic  losses  to  the  nursery  and 
forest  products  industries.  Even  though 
the  Asian  longhomed  beetle  was  likely 
established  in  these  areas  prior  to 
implementation  of  our  current 
regulations  governing  SWPM,  the  Asian 
longhomed  beetle  continues  to  be 
intercepted  on  shipments  associated 
with  SWPM  from  China. 

In  1992,  the  pine  shoot  beetle  was 
discovered  in  the  United  States  on  a 
Christmas  tree  farm  in  Ohio;  since  then, 
APHIS  has  quarantined  portions  of  nine 
States  to  prevent  the  spread  of  the  pine 
shoot  beetle.  The  pine  shoot  beetle  is  a 
highly  destructive  pest  of  pine  trees, 
and  was  probably  introduced  into  the 
United  States  in  ship  dunnage  from 
Europe — again,  prior  to  implementation 
of  our  current  regulations  governing 
SWPM. 

Options  for  Managing  the  Pest  Risks 
Associated  with  SWPM 

As  stated  previously  in  this 
document,  SWPM  accompanies  nearly 
all  types  of  imported  commodities,  from 
fruits  and  vegetables  to  machinery  and 
electrical  equipment.  Any  further 
restrictions  we  place  on  its  importation 
are  likely  to  affect  international  trade. 
Likewise,  other  countries  may  adopt 
similar  restrictions,  which  could 
significantly  affect  U.S.  exports.  We  are 
seeking  public  comment  on  ways  to 
maximize  protection  of  U.S.  agriculture 
and  forests  against  exotic  plant  pests 
associated  with  SWPM  without 
unjustifiably  affecting  international 
trade. 

We  are  also  seeking  ways  to  respond 
to  environmental  concerns  about  the 
use,  both  domestically  and  overseas,  of 
methyl  bromide  fumigation  for  imported 
wood  products  in  the  long  term.  Most 
fumigations  of  wood  products  have 
historically  involved  treatments  with 
methyl  bromide  due  to  convenience, 
cost,  availabihty,  ease  of  handling, 
timely  completion  of  treatment,  and 
good  efficacy.  It  is  anticipated  that  most 
treatments  conducted  under  the 
September  18  interim  rule  concerning 
SWPM  from  China  will  employ  methyl 
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bromide  fumigation,  for  the  same 
reasons.  Any  potential  increase  in  the 
use  of  methyl  bromide  is  of  concern 
because  of  the  associated  risk  of 
increased  ozone  depletion,  which 
results  in  increased  ultraviolet  radiation 
at  the  Earth's  surface.  Under  the 
Montreal  Protocol,  the  United  States 
and  other  signatories  have  agreed  to  a 
phaseout  of  the  use  of  methyl  bromide 
by  developed  countries  by  the  year 
2005,  but  there  is  an  exemption  for 
methyl  bromide  used  for  quarantine 
purposes.  In  the  absence  of  any  agreed 
upon  international  controls  on  the  use 
of  methyl  bromide  for  quarantine 
purposes,  use  of  methyl  bromide  for 
these  purposes  may  not  only  continue, 
but  could  increase.  This  makes  it  all  the 
more  critical  that  we  find  a  long-term 
solution  to  the  problem  of  how  best  to 
manage  the  pest  risk  associated  with 
imported  SWPM.  We  are  Intent  on 
minimizing  the  use  of  methyl  bromide 
in  order  to  protect  the  stratospheric 
ozone  layer,  and  we  are  seeking  options 
that  will  accomplish  this  objective. 

One  option  for  addressing  the  pest 
risks  associated  with  imported  SWPM  is 
imposing  restrictions — either  treatment 
requirements  or  a  ban — on  a  country-by- 
country  basis,  based  on  an  assessment  of 
the  risk  of  exotic  plant  pests  being 
carried  on  SWPM  from  a  partiadar 
country.  This  is  our  current  approach, 
demonstrated  in  the  September  18 
interim  rule  concerning  importation  of 
SWPM  bom  China.  This  option  may 
have  the  advantage  of  limiting  trade 
effects  to  the  highest  risk  sources.  There 
may  be  several  disadvantages  to  this 
option.  As  noted  earlier,  exotic  plant 
pests  in  SWPM  have  been  found  in 
shipments  originating  from  countries  all 
over  the  world,  including  some  in 
Europe,  Africa,  South  America,  and 
Asia.  Further,  SWPM  is  exchanged 
among  shippers,  importers,  and 
exporters,  making  it  difficult  to 
determine  the  origin  and  history  of  most 
SWPM  in  use.  Even  if  we  could 
determine  a  method  of  certifying  the 
origin  of  SWPM,  such  a  requirement 
might  put  an  imrealistic  burden  on 
inspectors  at  U.S.  ports  of  entry  to 
inspect  the  certifications. 

Another  option  for  strengthening 
regulations  on  importing  SWPM  is 
requiring  that  all  SWPM  imported  into 
the  United  States  be  heat  treated  (kiln 
dried),  fumigated,  or  treated  with  a 
preservative.  The  September  18  interim 
rule  concerning  SWPM  from  China 
requires  that  SWPM  imported  into  the 
United  States  from  China  be  heat 
treated,  fumigated,  or  treated  with 
preservatives  prior  to  departure  from 
China.  One  possible  advantage  to  this 
option  is  that  it  would  address  the 


potential  pest  risk  associated  with 
SWPM  from  any  region,  including 
SWPM  that  may  have  been  exchanged 
among  shippers,  importers,  and 
exporters  from  multiple  countries.  This 
option  might  broadly  affect  trade  from 
numerous  sources,  while  still  allowing 
use  of  SWPM.  One  disadvantage  of  this 
option  may  be  that,  although  treated 
SWPM  may  be  stored,  handled,  or 
safeguarded  in  a  manner  that  excludes 
reinfestation  by  plant  pests,  the 
available  treatments  by  themselves  have 
different  levels  of  residual  effects  in 
preventing  reinfestation,  with 
fumigation  providing  no  residual 
protection  against  reinfestation  with 
pests.  Also,  heat  treated,  kiln  dried,  or 
fumigated  wood  is  visually 
indistinguishable  frt>m  imtreated  wood. 
As  SWPM  deteriorates  frt)m  use, 
shippers  often  replace  single  boards  or 
portions  of  the  SWPM,  so  that,  for 
example,  a  pallet  may  contain  some 
wood  that  has  been  kiln  dried  and  some 
wood  that  has  not.  Another 
disadvantage  of  this  option  is  that  it 
could  increase  the  use  of  methyl 
bromide  or  other  fumigants  that  are 
harmful  to  the  environment. 

A  third  option  would  be  to  prohibit 
the  importation  of  SWPM  in  any  form 
and  from  any  country.  This  could 
include  SWPM  from  Canada  and  the 
States  of  Mexico  adjacent  to  the  U.S. 
border.  (Currently,  the  regulations  allow 
SWPM  from  Canada  and  the  States  of 
Mexico  adjacent  to  the  U.S.  border  to  be 
imported  without  restriction,  provided 
they  are  derived  from  trees  harvested  in, 
and  have  never  been  moved  outside, 
Canada  or  the  States  of  Mexico  adjacent 
to  the  United  States.)  Alternative 
packing  material  that  could  be  allowed 
would  include  processed  wood  (e.g., 
particle  board,  plywood,  press  board) 
and  nonwood  materials  (e.g.,  plastic). 
The  advantages  of  this  option  are  that  it 
would  provide  the  greatest  protection 
against  pest  risk  and  could  eventually 
result  in  decreased  use  of  methyl 
bromide.  A  disadvantage  of  this  option 
is  that  it  could  have  an  undesirable 
effect  on  international  trade.  This  effect 
could  be  mitigated  by  a  phase-in  period 
to  allow  shippers  to  adjust  to  the 
prohibition,  and,  during  this  time,  heat 
treatment,  treatment  with  preservatives, 
fumigation,  or  other  effective  alternative 
treatments  could  be  required  before 
SWPM  could  be  imported. 

We  are  seeking  public  comment  on 
the  options  discussed  in  this  dociunent. 
We  are  also  seeking  alternative  options 
for  consideration.  The  environmental 
effects  of  any  alternatives  selected  will 
be  analyzed  in  full  compliance  with  the 
National  Environmental  Policy  Act.  Our 
goal  is  to  maximize  protection  of  U.S. 


agriculture  and  forests  against  exotic 
plant  pests  associated  with  SWPM 
without  imduly  affecting  international 
trade  or  the  environment.  We  are 
interested  in  information  on  any 
alternatives  that  would  accomplish  this 
goal.  We  welcome  comments  that 
address  the  economic  impacts  that  the 
various  options  would  impose  on 
entities  in  the  United  States  and  abroad. 

We  are  also  seeking  public  comment 
addressing  the  following  questions, 
which  will  help  us  better  consider  the 
issues  surrounding  the  importation  of 
SWPM: 

•  Are  there  treatments,  other  than 
those  currently  authorized  under  the 
regulations,  that  can  be  used  to  reduce 
the  risk  of  SWPM  introducing  exotic 
plant  pests? 

•  What  would  be  the  economic, 
environmental,  or  other  effects  of 
requiring  treatment  of  SWPM,  including 
the  cost  of  treatment,  disruption  in  trade 
and  potential  delays  in  shipping,  effects 
on  the  ozone  layer,  etc.? 

•  What  would  be  the  economic, 
environmental,  or  other  effects  of 
prohibiting  the  importation  of  SWPM 
from  any  coimtry,  including  disruption 
in  trade  and  potential  delays  in 
shipping,  effects  of  alternative  materials 
on  the  environment,  etc.? 

•  How  could  APHIS  best  monitor 
treatment  requirements? 

•  Is  it  feasible  and  cost-effective  for 
the  shipping  industry  to  replace  SWPM 
with  processed  wood  packing  material 
(e.g.,  particle  board)  or  nonwood 
packing  material? 

•  One  advantage  of  wood  dunnage  is 
that  it  is  biodegradable.  What  would  be 
the  environmental  effects,  if  any,  of 
requiring  that  nonbiodegradable 
material  be  substituted  for  wood 
dunnage? 

•  If  SWPM  is  allowed  to  be  imported 
into  the  United  States,  with  treatment, 
how  should  APHIS  determine  who  is 
responsible  for  a  regulatory  violation, 
since  SWPM  is  exchanged  among 
shippers,  importers,  and  exporters? 

•  If  importation  of  SWPM  into  the 
United  States  were  to  be  prohibited,  or 
if  treatment  of  some  kind  were  to  be 
required  for  all  SWPM  imported  into  the 
United  States,  would  the  shipping 
industry  need  a  phase-in  period  to  allow 
time  to  adapt?  If  yes,  how  long? 

•  What  is  the  magnitude  of  the  pest 
risk  associated  wiUi  SWPM  and  to  what 
extent  would  the  options  discussed,  or 
other  options,  reduce  these  pest  risks? 

•  What  other  regulatory  or 
nonregulatory  actions  would  help  us 
maximize  protection  ir>  a  cost-effective 
manner  against  exotic  plant  pests 
associated  with  SWPM  without  unduly 
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affecting  intemitional  trade  or  the 
environment? 

We  are  also  asking  the  public  to 
address  any  oth^r  issues  that  they 
consider  appro|^riate  in  connection  with 
the  importation  lof  SWPM. 

Authority:  7  U.$.C.  ISOdd.  ISOee.  ISOff, 
151-167,  450.  28(^.  and  2809:  21  U.S.C  136 
and  136a;  7  CFR  4.22,  2.80.  and  371.2(c). 

Done  in  Washii^on,  DC,  this  13th  day  of 
January  1999. 
Joan  M.  Amoidi, 

Acting  Administrt^tor,  Animal  and  Plant 
Health  InspectionService. 
IFR  Doc.  99-1226  Filed  1-19-99;  8:45  ami 
BILUNQ  COOE  341».4»^ 

I 

NUCLEAR  REGULATORY 
COMMISSION   j 

10  CFR  Parts  31  and  32 
RIN31S0-AD82    i 

Requirements  donceming  the 
Accessible  Air  Gap  for  Generally 
Licensed  Devices 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  withdrawal. 

summary:  The  I^uclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
proposed  rulemfJdng  that  would  have 
amended  the  Q^nmission's  regulations 
to  provide  additional  regulatory  control 
over  certain  measuring,  gauging,  and 
controlling  devices  to  prevent 
unnecessary  radiation  exposure  to 
individuals  resulting  from  the  use  of  the 
devices  that  contain  radioactive  sources. 
This  proposed  rule  would  have 
addressed  only  generally  licensed 
devices.  It  did  not  include  devices 
subject  to  specific  licenses.  The  NRC  is 
conducting  a  risk  review  of  the  current 
licensing  and  inspection  programs  and 
licensees'  activities  for  both  generally 
and  specifically  licensed  devices.  The 
risk  review  will  determine  the  risk 
associated  with  licensees'  activities  by 
determining  and  relating  the 
probabihties  of  the  occuirrence  and 
consequences  of  events  during  use  and 
likely  accidents  involving  radioactive 
material.  The  N^C  will  determine  from 
the  results  of  th^  risk  review  the  need 
to  develop  restmctured  licensing  and    , 
inspection  progfams  for  material 
licensees  and  the  associated  rulemaking 
for  implementiiig  these  programs. 
Therefore,  pending  the  results  of  the 
risk  review  and  the  need  for  a 
comprehensive  Rulemaking,  and  because 
the  proposed  rule  did  not  include  both 
generally  and  specifically  licensed 
devices,  the  Coqimission  is  withdrawing 
this  proposed  nile. 


ADDRESSES:  The  Commission  paper,  the 
staff  requirements  memoranda  (SRM), 
and  associated  documents  are  available 
for  public  inspection  and/or  copying  for 
a  fee  at  the  NRC  Public  Document  Room 
located  at  2120  L  Street,  NW.  (Lower 
Level).  Washington,  DC  20003-1527, 
telephone:  (202)  634-3273. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX;  20555-0001,  telephone 
(301)  415-6219,  e-mail  jmm2@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  27,  1992  (57  FR  56287).  the 
Commission  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  entitled  "Requirements 
Concerning  the  Accessible  Air  Gap  for 
Generally  Licensed  Devices."  The 
proposed  rule  would  have  amended  the 
Commission's  regulations  to  provide 
additional  regulatory  control  over 
certain  measiuing,  gauging,  and 
controlling  devices  distributed  by 
manufacturers  and  used  by  persons 
under  NRC's  general  license  provisions. 
The  rulemaking  would  have  affected 
devices  with  an  accessible  air  gap  or 
radiation  levels  that  exceed  a  specified 
value.  This  rulemaking  would  have 
made  it  increasingly  difficult  for 
personnel  to  obtain  access  to  the 
device's  radiation  beam,  thereby 
reducing  the  frequency  and  likelihood 
of  unnecessary  radiation  exposure.  The 
rulemaking  applied  to  persons  who 
distribute  these  special  measuring, 
gauging,  and  controlling  devices  under 
the  NRC  general  license  provisions,  and 
to  persons  who  use  the  devices  under 
thegeneral  license. 

The  NRC  received  5  comment  letters 
on  the  proposed  rule.  Three  comments 
were  received  from  manufacturers  and 
two  comments  were  received  from 
device  users.  Development  of  the  final 
rule  was  suspended.  On  July  2.  1996, 
the  NRC/ Agreement  State  Working 
Group  (WG)  issued  a  final  report 
concerning  its  evaluation  of  current 
regulations  on  generally  and  specifically 
licensed  devices  and  provided 
recommendations  to  increase  licensees' 
accountability  regarding  these  devices. 
The  staffs  evaluation  of  the  WG 
recommendations  was  provided  to  the 
Commission.  The  subsequent  SRM 
dated  December  31, 1996,  requested  a 
response  to  specific  issues  raised  by  the 
Commission  in  SECY-96-221.  On 
November  26,  1997,  the  NRC  staff 
provided  for  the  Commission's 
consideration  SECY-97-273,  entitled 
"Improving  NRC's  Control  Over,  and 
Licensees'  Accountability  for,  Generally 
and  Specifically  Licensed  Devices." 


Included  as  an  attachment  to  this 
Commission  paper  was  the  SRM, 
entitled  "Responses  to  Issues  Included 
in  the  December  31, 1996,  Staff 
Requirement  Memorandum." 
Additional  recommendations  from  the 
NRC  staff  that  were  not  addressed  in  the 
WG  report,  such  as  proceeding  with  or 
dropping  the  air  gap  rule,  were 
discussed.  Subsequently,  an  SRM  dated 
April  13, 1998,  directed  the  NRC  staff  to 
terminate  the  proposed  rulemaking. 
This  proposed  rule  addressed  only 
generally  licensed  devices  and  has  been 
on  hold  for  the  last  five  years.  The 
NRC's  current  strategy  for  both  generally 
and  specifically  licensed  devices,  is  to 
perform  a  comprehensive  risk  review  of 
the  licensing  and  inspection  programs, 
including  licensees'  activities.  The 
results  will  be  used  to  develop  new  risk- 
based  licensing  and  inspection 
programs  and  will  be  approved  by  the 
Commission  before  they  are 
implemented.  In  addition,  the  risk 
review  will  determine  whether  a  similar 
rulemaking  should  be  developed. 
Because  of  these  actions,  the 
Commission  is  withdrawing  this 
proposed  rulemaking. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January,  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-1196  Filed  l-l»-99;  8:45  am) 
BiLUNQ  COOE  7SM-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  9»-NM-219-nAD] 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  CN-235  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  CASA  Model  CN-235  series 
airplanes.  This  proposal  would  require 
a  one-time  visual  inspection  to  detect 
relative  movement  or  deformation  of  the 
joint  areas  of  the  rear  attaching  supports 
and  lower  skin  of  the  left  and  right  outer 
flaps;  repetitive  borescopic  inspections 
to  detect  cracking  of  the  spar  and  of  the 
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rear  internal  support  fittings  of  the  outer 
flaps;  and  corrective  actions,  if 
necessary.  This  proposal  also  provides 
for  optional  terminating  action  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
fatigue  cracking  of  the  rear  internal 
support  fittings  of  the  outer  flap 
structure,  which  could  result  in  failure 
of  the  outer  flaps,  and  consequent 
reduced  controUabiUty  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  19, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
219-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  vfiW  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stemiped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-219-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-219-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direccion  General  de  Aviacion 
Civil  (DGAC),  which  is  the 
airworthiness  authority  for  Si>ain, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  CASA 
Model  CN-235  series  airplanes.  The 
DGAC  advises  that,  during  routine 
maintenance  on  a  Model  CN-235  series 
airplane  with  a  high  number  of  flight 
cycles,  relative  displacement  between 
the  lower  skin  of  the  outer  flap  and  the 
outer  rear  fittings  of  the  outer  flap  was 
detected.  Further  inspection  revealed 
that  fatigue  cracking  had  developed  in 
the  rear  internal  support  fittings  of  the 
outer  flap,  which  attaches  the  flap 
structure  to  the  outer  rear  support 
fittings.  Such  fatigue  cracking,  if  not 
detected  and  corrected,  could  result  in 
failure  of  the  outer  flaps,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

CASA  has  issued  Maintenance 
Instructions  COM  235-123,  Revision  01, 
dated  October  7, 1997,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  to  detect  relative 
movement  or  deformation  of  the  joint 
areas  of  the  rear  attaching  supports  and 
lower  skin  of  the  left  and  right  outer 
flaps,  and  repetitive  borescopic 
inspections  to  detect  cracking  of  the 
spar  and  of  the  rear  internal  support 
fittings  of  the  outer  flaps. 

CASA  also  has  issued  Service  Bulletin 
SB-235-57-20,  dated  December  23, 
1997,  which  describes  procedures  for 
replacement  of  the  left  and  right  outer 
flaps  with  new,  improved  outer  flaps 
that  have  modified  rear  internal  support 
fittings  installed.  Accomplishment  of 
this  action  will  eliminate  the  need  for 
the  repetitive  borescopic  inspections  of 
the  replaced  outer  flap  only,  as 


described  in  CASA  Maintenance 
Instructions  COM  235-123,  Revision  01, 
dated  October  7, 1997. 

Accomplishment  of  the  actions 
specified  in  CASA  Maintenance 
Instructions  COM  235-123.  Revision  01, 
and  CASA  Service  Bulletin  SB-235-57- 
20,  is  intended  to  adequately  address 
the  identified  unsafe  condition. 

The  DGAC  classified  the  CASA 
Maintenance  Instructions  COM  235- 
123,  Revision  01,  as  mandatory  and 
issued  Spanish  airworthiness  directive 
10/97.  dated  March  19. 1997,  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Spain. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  maintenance  instructions  and  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Difiierences  Between  Proposed  Rule  and 
Related  Service  Information 

Operators  should  note  that,  although 
the  parallel  Spanish  airworthiness 
directive  does  not  mandate  the 
accomplishment  of  required  actions  for 
CASA  Model  CN-235  series  airplanes, 
serial  number  C-011,  the  applicability 
of  this  proposed  AD  would  include  that 
airplane.  Although  that  airplane  was  not 
certificated  for  civilian  operation  by  the 
DGAC,  the  FAA  has  certificated  it  as 
such.  The  FAA  has  determined  that  the 
unsafe  condition  addressed  in  this  AD 
may  also  exist  or  develop  on  that 
airplane. 

The  proposed  AD  also  would  differ 
from  the  Spanish  airworthiness 
directive  in  that  the  latter  document 
requires  accomplishing  the  following 
actions  prior  to  the  accumulation  of 
4,000  total  landings: 
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•  A  detailed  visual  inspection  within 
24  hours  (after  the  receipt  of  the 
Spanish  airworthiness  directive);  and 

•  A  borescof  ic  inspection  within  10 
days;  and         i 

•  Repetitive  porescopic  inspections 
for  any  outer  flip  replaced  with  a  new, 
improved  outef  flap  within  4,000 
landings  and  thereafter  at  intervals  not 
to  exceed  600  landings. 

In  developing  appropriate  compliance 
times  and  repeutive  intervals  for  this 
proposed  AD,  the  FAA  considered  not 
only  the  manumcturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  Rendition,  the  average 
utihzation  of  the  affected  fleet,  and  the 
time  necessary  lo  perform  the  visual 
inspection.  In  light  of  all  of  these 
factors,  the  FAA  finds  the  following  to 
be  warranted  prior  to  the  accumulation 
of  4.000  total  ladings: 

•  A  one-time  detailed  visual 
inspection  within  30  days  after  the 
effective  date  of  the  AD;  and 

•  If  no  relatiye  movement  or 
deformation  is  detected,  a  borescopic 
inspection  within  300  landings  after 
accomplishment  of  the  visual 
inspection;  and 

•  No  repetitive  inspections  of  an 
outer  flap  that  is  replaced  with  a  new, 
improved  outei  flap. 

Operators  should  further  note  that, 
although  CASA  Maintenance 
Instructions  COM  235-123,  Revision  01, 
dated  October  7,  1997,  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  qertain  cracking 
conditions,  thi  j  proposed  AD  would 
require  addressing  those  conditions  by 
replacement  of  the  outer  flap  with  a 
new,  improved  outer  flap  in  accordance 
with  CAS  A  Seivice  Bulletin  SB-235- 
57-20,  dated  Dscember  23,  1997. 


Cost  Impact 

The  FAA  est  mates  that  2  airplanes  of 
U.S.  registry  wi  mid  be  affected  by  this 
proposed  AD,  t  tiat  it  would  take 
approximately  1  work  hour  per  airplane 
to  accompUsh  I  he  proposed  visual 
inspection,  at  a^  average  labor  rate  of 
$60  per  work  hpur.  Based  on  these 
figures,  the  cost  impact  of  the  visual 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estf mated  to  be  $120,  or  $60 
per  airplane. 

It  would  taka  approximately  4  work 
hours  to  accomplish  the  proposed 
borescopic  inspection,  at  an  average 
labor  rate  of  $6  Q  per  work  hour.  Based 
on  these  figure  5,  the  cost  impact  of  the 
borescopic  inspection  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$480,  or  $240  ^er  airplane,  per 
inspection  eye 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  terminating  action  that 
is  provided  by  this  AD  action,  it  would 
take  approximately  30  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  required 
parts  would  be  approximately  $123,204 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  optional  terminating 
action  would  be  $125,004  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Constnicciones  Aeronauticas,  S.A.  (CASA): 

Docket  98-NM-219-AD. 

Applicability:  Model  CN-235  series 
airplanes,  as  listed  in  CASA  Service  Bulletin 
SB-235-57-20,  dated  December  23, 1997; 
and  Model  CN-235  having  serial  number  C- 
011;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  rear  internal  support  fittings  of  the  outer 
flap  structure,  which  could  result  in  failure 
of  the  outer  flaps,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  4,000  total 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  one-time  detailed  visual  inspection 
to  detect  relative  movement  or  deformation 
of  the  joint  areas  of  the  rear  attaching 
supports  and  lower  skin  of  the  left  and  right 
outer  flaps,  in  accordance  with  CASA 
Maintenance  Instructions  COM  235-123, 
Revision  01,  dated  October  7, 1997. 

(1)  If  no  relative  movement  or  deformation 
is  detected:  Within  300  landings,  perform  the 
requirements  of  paragraph  (b)  of  this  AD. 

(2)  If  any  relative  movement  or 
deformation  is  detected:  Prior  to  further 
flight,  perform  the  requirements  of  paragraph 
(b)  of  this  AD. 

(b)  Remove  the  rear  support  attach  bolts, 
one  at  a  time,  and  perform  a  borescopic 
inspection  to  detect  cracking  of  the  spar  and 
of  the  rear  internal  support  fittings  of  the 
outer  flaps,  in  accordance  with  CASA 
Maintenance  Instructions  COM  235-123, 
Revision  01,  dated  October  7, 1997. 

(1)  If  no  crack  is  detected,  repeat  the 
borescopic  inspection  thereafter  at  intervals 
not  to  exceed  600  landings  until  the 
replacement  specified  in  paragraph  (c)  of  this 
AD  is  accomplished. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  cracked  outer  flap  with  a 
new  outer  flap  on  which  modified  rear 
internal  .support  fittings  are  installed,  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-57-20,  dated  December  23, 1997.  Such 
replacement  constitutes  terminating  action 
for  the  repetitive  borescopic  inspection 
required  by  paragraph  (b)  of  this  AD  for  the 
replaced  outer  flap  only. 
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(c)  Accomplishment  of  the  replacement 
specified  in  CASA  Service  Bulletin  SB-235- 
57-20,  dated  December  23, 1997,  constitutes 
terminating  action  for  the  refwtitive 
borescopic  insp>ections  required  by  paragraph 
(b)  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  outer 
flap  having  part  number  35-15501-00. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  PAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  01/97, 
dated  March  19, 1997. 

Issued  in  Renton,  Washington,  on  January 
12, 1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  99-1182  Filed  1-19-99;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 

[Docket  No.  FAA-1 999-4971,  Notice  No. 
99-1] 

RIN  2120-^650 

High  Density  Airports;  Allocation  of 
Slots;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  docimient  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  pubUshed  in  the  Federal 
Register  on  January  12, 1999  (64  FR 
2086).  That  docimient  proposed 
rulemaking  regarding  takeoff  and 
landing  slots  and  slot  allocation 
procedures  at  certain  High  Density 
Traffic  Airports. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  D.  Peter,  (202)  267-3073. 

Correction  of  Publication 

In  proposed  rule  FR  Doc.  99-621 
beginning  on  page  2086  in  the  Federal 
Register  issue  of  January  12, 1999,  make 
the  following  corrections: 

1.  On  page  2086,  in  colimin  1,  in  the 
heading,  beginning  in  the  fourth  line 
from  the  top,  correct  "Notice  No.  99- 
20"  to  read  "Notice  No.  99-1". 

2.  On  page  2086,  in  column  1,  in  the 
ADDRESSES  section,  beginning  in  line  9, 
correct  the  internet  address  "9-NPRM- 
CMTS@faa.dot.gov"  to  read  "9-NPRM- 
CMTS@faa.gov". 

3.  On  page  2093,  in  column  3.  correct 
the  issuance  date  "January  6, 1998"  to 
read  "January  6,  1999". 

Issued  in  Washington,  DC  on  )anuary  12, 
1999. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel,  Regulations 

Division. 

[FR  Doc.  99-1232  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  251 
[Docket  No.  98-3A  CARP] 

Copyright  Arbitration  Royalty  Panels; 
Rules  and  Regulations 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  extending  the 
comment  period  on  proposed 
amendments  to  the  regulations 
governing  the  conduct  of  royalty 
distribution  and  rate  adjustment 
proceedings  prescribed  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993. 
DATES:  Written  comments  are  due 
March  22,  1999.  Reply  comments  are 
due  April  5,  1999. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  10  copies  of  written  comments 
should  be  addressed  to  Office  of  the 
General  Counsel,  Copyright  Arbitration 
Royalty  Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  D.C. 
20024.  If  delivered  by  hand,  an  original 
and  10  copies  should  be  brought  to: 
Office  of  the  General  Counsel,  Copyright 
Office,  Room  LM-403,  James  Madison 
Memorial  Building,  101  Independence 
Avenue,  S.E.,  Washington,  D.C.  20559- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  David  O.  Carson,  General 


Counsel,  or  Tanya  Sandros,  Attorney- 
Advisor.  Telephone:  (202)  707-8380. 
Telefax:  (202)  252-3423. 

SUPPLEMENTARY  INFORMATION:  On 
December  18, 1998,  the  Copyright  Office 
published  a  notice  of  proposed 
rulemaking  seeking  comments  on 
proposed  amendments  to  the 
regulations  governing  the  conduct  of 
royalty  distribution  and  rate  adjustment 
proceedings  prescribed  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993 
(the  Act),  Public  Law  103-198, 17  Stat. 
2304.  63  FR  70080  (December  18,  1998). 
Comments  to  the  proposed  changes 
were  due  to  be  filed  on  January  19, 
1999;  reply  comments  were  due  to  be 
filed  on  February  16,  1999. 

The  Office,  however,  has  decided  to 
extend  the  deadline  for  filing  comments 
by  a  period  of  45  days  beginning  fit>m 
the  date  of  publication  of  this  notice. 
The  Office  takes  this  action  in  response 
to  a  motion  to  extend  the  comment 
period  by  45  days  until  March  5, 1999. 
The  moving  parties  argue  that 
additional  time  is  needed  in  order  to 
address  adequately  the  specific 
proposals  in  the  Ctecember  18  notice  as 
well  the  Office's  invitation  to  provide 
comment  on  procedural  and  substantive 
issues  not  covered  by  those  proposals.  It 
is  further  argued  that  since  several  of 
the  moving  parties  are  actively  involved 
in  ongoing  Office  proceedings,  the 
moving  parties  have  been  unable  to 
devote  the  time  necessary  to  provide  the 
Office  with  useful  and  comprehensive 
comments.  After  considering  the 
arguments  set  forth  in  the  motion,  the 
Office  grants  the  motion  to  extend  the 
comment  period.  The  Office  sets  the 
extended  deadline  for  filing  comments 
45  days  from  publication  of  this  notice 
in  the  Federal  Register  in  order  to  afford 
all  interested  parties  sufficient  time  in 
which  to  file  their  comments. 
Consequently,  the  extended  deadline  for 
fifing  reply  comments  is  set  for  75  days 
fi-om  publication  of  this  notice  in  the 
Federal  Register.  Parties  who  have 
previously  filed  comments  may 
supplement  those  comments  or 
withdraw  those  comments  and  resubmit 
them  in  accordance  with  the  extended 
deadline  for  filing  comments,  if  they 
desire. 

Dated:  January  14, 1999. 
David  O.  Carson, 

General  Counsel. 

IFR  Doc.  99-1239  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  1410-33-P 
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ENVIRONMENtAL  PROTECTION 
AGENCY 

40  CFR  Part  58 

[ORWA-01079»-^;  FRL-6220-4] 

Modification  of  the  Ozone  Monitoring 
Season  for  Washington  and  Oregon 

agency:  Enviroimental  Protection 

Agency  (EPA). 

ACTION:  Proposcjd  rule. 

summary:  In  thd  Final  Rules  section  of 
this  Federal  Retister,  the  EPA  is 
approving  thesej  States'  request  to 
modify  its  curreht  ozone  monitoring 
season  as  a  direi:t  final  rule  without  a 
prior  proposal  because  the  Agency 
views  this  as  a  ooncontroversial 
submittal  amendment  and  anticipates 
no  adverse  comments.  EPA's  approval 
of  these  revisioas  will  change  the  ozone 
monitoring  season  for  Oregon  and 
Washington  to  May  1  through 
September  30.  A  detailed  rationale  for 
the  approval  is !  let  forth  in  the  direct 
final  rule.  If  no  i  idverse  comments  are 
received  in  resp  onse  to  this  action,  no 
further  activity  s  contemplated.  If  the 
EPA  receives  ad  verse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comn  ents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  pioposed  rule.  The  EPA 
will  not  institut  j  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 


DATES:  Written 
received  in 
1999. 


I  :omments  must  be 
writ  ,ng  by  February  19, 


ADDRESSES:  Written  comments  should 
be  addressed  toi  Chris  Hall,  Office  of  Air 
Quality  (OAQ-i07),  EPA  Region  10, 
1200  Sixth  Aveiue.  Seattle,  WA  98101. 
Copies  of  the  state  submittal  are 
available  at  the  JFollowing  address  for 
inspection  during  normal  business 
hours.  The  interested  persons  wanting 
to  examine  thesp  documents  should 
make  an  appoirrtment  with  the 
appropriate  offi  :e  at  least  24  hours 
before  the  visitiig  day. 

Enviroiunental  Protection  Agency, 
Region  10,  Office  of  Air  QuaUty,  1200 
Sixth  Avenuej,  Seattle,  WA  98101 

The  State  of  Wajshington 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hall,  Office  of  Air  Quality  (OAQ- 
107),  EPA  Regidn  10,  1200  Sixth 
Avenue,  Seattl^  WA  98101,  (206)  553- 
1949.  I 

SUPn.EMENTARY|  INFORMATION:  For 
additional  infoitnation,  see  the  Direct 
Final  rule  whicji  is  located  in  the  Rules 
section  of  this  F  ederal  Register. 


Dated:  January  7, 1999. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 
[PR  Doc.  99-1122  Filed  1-19-99;  8:45  am) 
BILLING  CODE  6660-6<M> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7270] 

Proposed  Flood  Elevation 
Detenu  inations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA).- 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  peuticipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  fustics 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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State 

CIty/town/county 

Source  of  flooding 

Location 

»  Depth  in  feet  atxsve 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

California 

Butte  County  and 
Incorporated 
Areas. 

Keefer  Slough 

Just  upstream  of  State  Route  99  Approxi- 
mately 930  feet  upstream  of  Keefer 
Road. 

•177 
•239 

None 
None 

Maps  are  available  for  inspection  at  the  Butte  County  Public  Works  Department.  7  County  Center  Drive.  Oroville,  California. 

Send  comments  to  The  Honorable  John  Blacklock,  Chie*  Administrative  Officer,  Butte  County.  25  County  Center  Drive  Oroville  California 
95965. 


California 


Hillsborough  (Town) 
San  Mateo  Courv 

ty. 


San  Mateo  Creek 


Approximately  415  feet  downstream  of 
Baywood  Avenue. 


Norte 
None 


•32 


•74 


Approximately  515  feet  upstream  of  El 
Cerrito  Avenue. 

Maps  are  available  for  inspection  at  the  Town  Engineer's  Office.  1600  Ftoribunda  Avenue.  Hillsborough.  California. 
Send  comments  to  Mr.  Anthony  Constantouros,  Town  Manager,  Town  of  Hillst>orough.  1600  Floribunda  Avenue.  Hillsborough.  California 


94010. 


Colorado 


Alamosa  (City) 
Alamosa  County. 


Rk>  Grande 


Approximately  800  feet  downstream  of 

Broadway/Fourth  Street. 
Approximately   10,100  feet  upstream  of 
State  Avenue. 

Maps  are  available  for  inspectron  at  the  City  of  Alamosa  Public  Works  Department,  314  Hunt,  Alamosa.  Colorado. 
Send  comments  to  The  Honorable  Farris  Bervig,  Mayor,  City  of  Alamosa,  P.O.  Box  419,  Alamosa,  Colorado  81 101. 


•7.537 
None 


•7.539 
•7.545 


Colorado  

Alamosa  County 
(Unincorporated 
Areas). 

Rio  Grande 

Approximately  10,800  feet  downstream  of 
Denver  and  Rio  Grande  Western  Rail- 
road. 

Approximately  17,500  feet  upstream  of 
State  Avenue. 

•7,534 
•7,548 

•7,534 
•7,548 

Maps  are  available  for  inspection  at  Land  Use  and  Administration,  402  Edison  Avenue,  Alamosa,  Cok>rado. 

Send  comments  to  The  Honorable  Robert  Zimmerman,  Chairman,  Alamosa  County  Board  of  Commissioners,  P.O.  Box  1 78.  Alamosa  Colo- 
rado 81101. 


Colorado 


Severarx^e  (Town) 
Wekj  County. 


The  Slough 


Norte 
None 


Approximately  1,000  feet  downstream  of 

Great  Western  Railroad. 
Approximately   3.400   feet   upstream   of 
County  Road  74. 

Maps  are  available  for  inspection  at  the  Town  of  Severance  Town  Hall.  336  South  First  Street,  Severance,  Colorado. 
Send  comments  to  The  Honorable  Keith  Kline.  Mayor,  Town  of  Severance,  Municipal  Building,  P.O.  Box  142,  Severance,  Cotorado  80546. 


•4,864 
•4,878 


Colorado 


Weld  County  (Unin- 
corporated 
Areas). 


The  Slough 


Approximately  1.050  feet  downstream  of 
Great  Western  Railroad. 


None 


None 


•4.864 


•4.889 


Approxinriately   6.500   feet   upstream   o» 
County  Road  74 '/i. 
Maps  are  availat)le  for  inspection  at  the  WeW  County  Planning  and  Zoning  Office,  1400  North  17th  Avenue,  Greeley.  Colorado. 

Send  comments  to  The  Honorat)le  Connie  Hartjert.  Chairman.  Board  of  Wekj  County  Commissioners,  915  Tenth  Street,  Greeley  Colorado 
80631. 


Montana 


Yellowstone  County 
(Unincorporated 
Areas). 


Alkali  Creek 


Downstream  of  Alkali  Creek  Road 


•3,247 


•3,247 


Upstream  of  Alkali  Creek  Road ^3,247  •3,250 

Approximately  850  feet  upstream  of  Alkali  None  •3,382 

Creek  Road. 

Maps  are  available  for  inspection  at  the  Yellowstone  County  Emergency  and  General  Services  Department.  217  North  27th,  Room  309,  Bil- 
lings, Montana. 

Send  comments  to  The  Honorable  Bill  Kennedy,  Chairman,  Yellowstone  County  Board  of  Commissioners,  P.O.  Box  35000,  Billings,  Montana 
59107. 


Missouri 


Granby  (City)  New- 
ton County. 


Culpepper  Creek 


Wolf  Creek 


Approximately  400  feet  upstream  of  con- 
fluence with  Shoal  Creek. 

Approximately  100  feet  downstream  of 
OW  County  Highway  E. 

Approximately  120  feet  upstream  of  Main 
Street. 

Approximately  3,450  feet  downstream  of 
Vance  Street. 


•1.034 

•1,034 

•1.051 

•1,050 

•1,074 

•1.072 

•1,049 

•1.048 
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State 


CityAown/c»unty 


Source  of  flooding 


Location 


Approximately   1,150  feet   upstream 
Vance  Street. 


of 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


h4one 


Modified 


•1.082 


Maps  are  available 
Send  comments  to 


for  inspection  at  the  City  of  Granby  City  Hall.  302  North  Main  Street,  Granby.  Missouri. 

The  Honorable  Craig  Hopper,  Mayor,  City  of  Granby,  302  North  Main  Street,  Granby,  Missouri  64844. 


Missouri 


Waren  County 
(Unincorporated 
Areas). 


Peruque  Creek 


Approximately  6,200  feet  downstream  of 
Stringtown  Road. 


None 


•671 


Maps  are  availible 
Send  comments  to 


Nebraska 


Approximately    1,885  feet   upstream   of 
Stringtown  Road. 

for  inspection  at  the  Wan'en  County  Plans  and  Zoning  Department.  105  South  Market,  Warrenton,  Missouri 

The  Honorable  Walter  Schirr,  Presiding  Commissioner,  105  South  Market,  Warrenton,  Missouri. 


•644 
•672 


O'Neill  (City)  HoK 
County. 


Elkhom  River 


O'Neill  Tributary 


Maps  are  available 
Send  comment^  to 


Approximately  800  feet  downstream  of 

County  Bridge  4536520. 
Approximately    750    feet    upstream 

County  Bridge  4525920. 
Approximately  400  feet  downstream 

Fulton  Street. 
Approximately    350    feet    upstream 

Bogue  Avenue. 

for  inspection  at  the  City  of  O'Neill  City  Hall,  401  East  Fremont  Street,  O'Neill,  Nebraska. 

The  Honorable  Bill  Price.  Mayor,  City  of  O'Neill,  401  East  Fremont  Street,  O'Neill,  Nebraska  68763. 


of 


of 


of 


None 

^•1.956 

None 

^  •1.976 

None 

'•1,968 

None 

'•1.999 

Oregon 


Athena  (City) 
Umatilla  County. 


Wildhorse  Creek 


Approximately  1,970  feet  downstream  of 

Latx>r  Camp  Road. 
Approximately  at  Fifth  Street 

Maps  are  available  for  inspection  at  the  City  of  Athena,  215  South  Third  Street,  Athena,  Oregon. 

Send  comment*  to  The  Honorable  Mark  Seltmann,  Mayor.  City  of  Athena,  P.O.  Box  686,  Athena,  Oregon  97813. 


None 
None 


•1,679 
•1.719 


Oregon 


Umatilla  County 
(Unincorporated 
Areas). 


Wiklhorse  Creek 


Mill  Creek 


None 


Approximately  at  Fifth  Street 

Approximately   80  feet   downstream   of 

Henry  Canyon  Bridge. 
Approximately  720  feet  upstream  of  For- 
est Service  #65  Bridge. 
Maps  are  available  for  inspection  at  the  Umatilla  County  Department  of  Resource  Services  and  Development,  216  Southeast  Fourth 

Pendleton,  Oregon. 
Send  comments  to  The  Honorable  Dennis  D.  Doherty.  Chairman.  Umatilla  County  Board  of  CommisskMiers,  216  Southeast  Fourth 
Pendleton,  Oregon  97801. 


Approximately  2,600  feet  downstream  of 
Damburn  Road. 


None 


htone 
•2.200 


•1.671 

•1.719 
•2,199 

•2,348 
Street. 
Street. 


Texas  

Harris  County  and 

Bens  Branch  (G1 03-33- 

Just  upstream  of  confluence  With  Lake 

•50 

•50 

Incorporated 
Areas. 

00). 

Houston. 

- 

Just  upstream  of  Tree  Lake  Court  

•66 

•66 

Approximately  2.800  feet   upstream   of 

•74 

74 

- 

Brays  Bayou 

Woodland  Hills. 
Just  upstream  of  Forest  Hill  Boulevard  .... 

Just  upstream  of  Martin  Luther  King  Bob- 

+19 

++18 

levard. 

Approximately  300  feet  downstream  Of 

+35 

++32 

• 

Kirtjy  Drive. 

At    the    intersection    of    Carson    and 
Swanee. 

Just  upstream  of  Southern  Pacific  Rail- 
road. 

+49 
None 

++48 
++49 

Just  uDstream  of  Interstate  610  

+53 

++51 

Approximately    1,000   feet   upstream   of 

+55 

++53 

Beechnut. 

Just  upstream  of  Dairy  Ashford  Road 

Approximately   1,100  feet   upstream   of 

Addicks-Clodine  Road. 
Approximately    1,300  feet   upstream   of 

South  Wayside  Drive. 

+71 
+80 

+86 

++70 
++79 

++83 

Yates  Gully 

At  Sunrise  Drive  

+20 

++19 
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»  Depth  in 

eet  above 

ground.  •Elevatk>n  m  feet. 

State 

City/town/county 

Source  o(  flooding 

Location 

(NGVD) 

Existing 

Modified 

Kuhlman  Gully 

Approximately    500    feet    upstream    of 
South  Post  Oak  Road. 

*30 

♦♦28 

Willow  Watert)ole  Bayou  .. 

Just  upstream  of  Chimney  Rock  Road  .... 

1^ 

♦♦52 

Approximately    550    feet    upstream    of 

■^ 

**S6 

Ruthglenn  Avenue. 

Chimney  Rock  Diversion 

Approximately    400    feet    upstream    of 

♦57 

♦4^ 

Channel. 

McKnight. 

Approximately  700  feet  downstream  Of 

♦60 

♦♦56 

Grape. 

Tributary  17.42  To  Brays 
Bayou. 

Just  downstream  of  Neff  Dirve 

♦63 

♦♦61 

Approximately  2,000  feet  downstream  Of 

+67 

♦♦65 

West  Bellefort. 

Fondren  Diversion  Chan- 

Just downstream  of  Arbor  Rklge 

♦63 

♦♦61 

nel. 

Approximately   1,900  feet  upstream  Of 
McLain  Boulevard. 

463 

♦♦64 

Approximately    1,500   feet   upstream   of 

♦64 

♦♦67 

South  Braeswood  Boulevard. 

Keegans  Bayou 

Just  downstream  of  U.S.  Highway  59 

Approximately    1,000   feet    upstream   of 

♦66 

♦4^ 

♦75 

♦♦77 

Synott  Road. 

Tributary  20.86  

Just  downstream  of  Carvel  Lane  

♦66 
♦70 

♦♦86 

Just  upstream  of  Leader  Street 

♦♦69 

To  Brays  Bayou 

Just  upstream  of  Harwin  Drive 

♦70 

♦♦72 

Approximately  1,300  feet  downstream  of 

♦76 

♦♦74 

Sam  Houston  Tollway. 

Tributary  20.90  To  Brays 

Approximately   2,300   feet   upstream   of 

♦70 

♦♦69 

Bayou. 

Kirkwood  Road. 

Just  downstream  of  Bellepartt  Drive  

♦63 

♦♦80 

Tributary  21.95  To  Brays 

Approximately  800  feet  downstream  Of 

♦73 

♦♦72 

Bayou. 

Synott  Road. 

Approximately  200  feet  downstream  of 

♦85 

♦♦82 

Richmond  Avenue. 

Tributary  22.69  To  Brays 

Approximately  400  feet  upstream  of  Rich- 

♦75 

♦♦74 

Bayou. 

mond  Avenue. 

Approximately    150    feet    upstream    of 

None 

♦♦74 

Bellepark  Drive. 

Tributary  23.53  To  Brays 

Just  upstream  of  Dairy  Ashford  Road 

♦77 

♦♦75 

Bayou. 

Approximately   2,000  feet   upstream   of 

♦83 

♦♦76 

Piping  Rock  Road. 

Tributary  26.20  To  Brays 

Approximately  1,200  feet  downstream  Of 

♦85 

♦♦84 

Bayou. 

Old  Winkleman  Road. 

Tributary  29.16  To  Brays 

At  the  intersectk>n  of  Marchena  Road 

♦85 

♦♦84 

Bayou. 

And  Mesita  Drive. 

Approximately    200    feet    upstream    of 

♦85 

♦♦84 

Addicks-Clodine  Road. 

Fort  Bend  County 

Keegans  Bayou 

Along  Monticeto  Lane,  approximately  500 

♦87 

+♦85 

and  Incorporated 

feet    west    of    the    intersection    of 

Areas. 

BrianwMd. 

Just  south  of  Belknao  Road 

None 

♦♦83 

Approximately  500  feet  west  of  the  Inter- 

None 

♦♦84 

section  of  Maykirk. 

Approximately    1,000  feet   upstream   of 

♦86 

♦♦86 

Synott  Road. 

Maps  are  available  for  inspectk>n  at  the  Harris  County  Flood  Control  Distrkrt  Building,  9900  Northwest  Freeway,  Suite  103,  Houston,  Texas. 

Send  comments  to  The  Honorable  Robert  Eckels,  Judge,  Han-is  County,  1001  Preston  Street,  Suite  91 1,  Houston,  Texas  77002. 

Maps  are  available  for  inspection  at  the  City  of  Piney  Point  Village  City  Office,  7721  San  Felipe,  Suite  100,  Houston,  Texas. 

Send  comments  to  The  Honorable  C.  Jim  Stewart,  III,  Mayor,  City  of  Piney  Point  Village,  7721  San  Felipe,  Suite  100,  Houston,  Texas  77063. 

Maps  are  availat>le  for  inspection  at  Putney,  Moffitt  &  Easley,  Inc.,  1303  Sherwood  Forest,  Houston,  Texas. 


3060  Federal  Register /Vol.  64.  No.  12 /Wednesday.  January  20,  1999 /Proposed  Rules 


State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Send  comments  to  Mr.  James  Davis,  President,  Mission  Bend  M.U.D..  c/o  Vincent  &  Elkins.  First  City  Tower,  100  Fannin,  Houston,  Texas 

77002. 
Maps  are  available  for  inspection  at  7007  South  Rice.  Bellaire,  Texas. 

Send  comments  to  The  Honorable  Harold  Penn,  Mayor,  City  of  Bellaire,  7008  South  Rice,  Bellaire,  Texas  77401. 
Maps  are  availatjle  for  inspection  at  the  City  of  Houston  Building  (Basement),  1801  Main,  Houston,  Texas. 
Send  comments  to  The  Honorable  Lee  P.  Brown.  Mayor.  City  of  Houston.  901  Bagby,  Houston,  Texas  77002. 
Maps  are  availatjie  for  inspection  at  the  City  of  Humble  City  Hall.  1 14  West  Higgins,  Humble,  Texas. 
Send  comments  to  The  Honorable  Wilson  Archer,  Mayor,  City  of  Humble,  P.O.  Box  1627,  Humble.  Texas  77459. 
Maps  are  availatjie  for  inspection  at  the  Office  of  the  Chief  Building  Official,  3826  Amherst,  West  University  Place.  Texas. 
Send  comments  to  The  Honorable  Teresa  Fogler.  Mayor,  City  of  West  University  Place,  3800  University  Boulevard.  Houston.  Textis  77005. 
Maps  are  availaQle  for  inspection  at  the  City  of  Stafford  City  Hall.  2610  South  Main,  Stafford,  Texas. 
Send  comments  to  The  Honorable  Leonard  Scarcella,  Mayor,  City  of  Stafford,  2610  South  Main,  Stafford,  Texas  77477. 
Maps  are  availatjie  for  inspection  at  the  City  of  Missouri  City  Hall,  1522  Texas  Parkway.  Missouri  City,  Texas. 
Send  comments  to  The  Honorable  Allen  Owen,  Mayor,  City  of  Missouri  City,  P.O.  Box  666,  Missouri  City,  Texas  77459. 
Maps  are  availatie  for  inspection  at  the  City  of  Galena  Park  City  Hall,  2000  Clinton  Drive,  Galena  Parit.  Texas. 
Send  comments  to  The  Honorable  Bobby  Ban-ett,  Mayor.  City  of  Galena  Park,  P.O.  Box  46,  Galena  Park.  Texas  77547. 
Maps  are  available  for  inspection  at  800  Rrst  City  Tower.  1001  Fannin  Street,  Houston,  Texas. 
Send  comments  to  Mr.  Richard  Baker,  President.  Chelford  City  M.U.D..  c/o  Coats.  Rose.  Yale,  et  al.,  800  First  City  Tower,  1001  Fannin 

Street,  Houston,  Texas  77002. 
Maps  are  available  for  inspection  at  301  Jackson  Street,  Suite  719,  Richmond,  Texas. 

Send  comments  to  The  Honorable  Michael  D.  Rozell,  Judge,  Fort  Bend  County,  301  Jackson  Street,  Suite  719,  Richmond,  Texas  77469. 
Maps  are  available  for  inspection  at  Mission  Bend  M.U.D.  Nto.  2.  c/o  Vinson  &  Elkins,  2300  First  City  Tower,  1001  Fannin,  Houston,  Texas. 
Send  comments  to  Ms.  Diana  Littlefield,  President,  Missk)n  Bend  M.U.D.  No.  2,  c/o  Vinson  &  Elkins,  2300  First  City  Tower,  1001  Fannin, 

Houston,  Texa$  77002-6760.  ♦ 

Maps  are  available  for  inspection  at  the  City  of  Meadow  Place  City  Hall,  One  Troyan  Drive,  Meadows  Place,  Texas. 
Send  comments  to  The  Honorable  Jim  McDonald,  Mayor,  City  of  Meadows  Place,  One  Troyan  Drive,  Meadows  Place,  Texas  77477. 
Maps  are  available  for  inspection  at  the  City  of  Sugariand  Engineering  Department,  10405  Corporate  Drive,  Sugariand,  Texas. 
Send  comments  ^o  The  Honorable  Dean  Hrbacek,  Mayor,  City  of  Sugariand,  P.O.  Box  110.  Sugariand,  Texas  77487-0110. 
Maps  are  availatje  for  inspection  at  the  City  of  Southside  Place  City  Hall,  6309  Edioe  Street,  Houston,  Texas. 
Send  comments  to  The  Honorable  Ben  Hurst.  Mayor,  City  of  Southside  Place,  6309  EdIoe  Street.  Houston,  Texas  77005. 


Texas 


Montgomery  Coun- 
ty And  Incor- 
porated Areas. 


Bens  Branch 


Approximately  2,900  feet  downstream  of 
confluence  with  Bens  Branch  Tributary 
1. 
Just   downstream    of    Southern    Pacific 

Railroad. 
Approximately  150  feet  upstream  of  U.S. 
Route  59  South. 
Maps  are  availatAe  for  inspection  at  301  North  Thompson  Street,  Suite  208.  Conroe.  Texas. 
Send  comments, to  The  Honorable  Alan  B.  Sadler.  Judge.  Montgomery  County,  301  North  Thompson  Street,  Suite  210,  Conroe,  Texas 
77301. 


•71 


•81 


•82 


•74 


•80 


•81 


'Value  rounded  to  nearest  whole  foot. 
+NGVD-1973  R^leveiing 
4~t-NGVD-1987  Releveling 


(Catalog  of  FederaU  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  January  11. 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  99-1211  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  671S-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1537  and  1552 

[FRL-6220-e] 

Acquisition  Regulation:  Service 
Contracting — Avoiding  Improper 
Personal  Services  Relationships 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  this  proposed 


rule  to  amend  the  EPA  Acquisition 
Regulation  (EPAAR)  (48  CFR  Chapter 
15)  to  emphasize  the  proper  relationship 
between  the  Government  and  its 
contractors  in  its  non-personal  services 
contracts.  The  Agency  recognizes  that 
regardless  of  the  express  terms  of  its 
contracts,  if  a  contract  is  administered 
improperly,  an  improper  personal 
services  relationship  can  be  the  result. 
This  proposed  rule  is  designed  to  ensiu« 
that  the  manner  in  which  contracts  are 
administered  will  not  create  an 
improper  employer-employee 
relationship. 
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DATES:  Comments  should  be  submitted 
no  later  than  March  22,  1999. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  401  M  Street,  SW,  Washington. 
D.C.  20460.  Comments  and  data  may 
also  be  submitted  by  sending  electronic 
mail  (e-mail)  to: 

Senzel.Louise@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  6.1  format  or  ASCII  file 
format.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  rule  may  be  filed  on-line  at  many 
Federal  Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel.  U.S.  EPA.  Office  of 
Acquisition  Management.  (3802R),  401 
M  Street.  SW.  Washington,  D.C.  20460. 
Telephone:  (202)  564-4367. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Recent  Agency  audits  have  indicated 
a  vulnerability  in  the  manner  in  which 
Agency  contracts  have  been 
administered  which  could  create  the 
existence  of  improper  personal  services 
relationships.  The  proposed  rule  will 
amend  the  EPAAR  to  emphasize  the 
proper  relationship  between  the 
Government  and  its  contractors  in  the 
Government's  non-personal  services 
contracts.  The  Agency  recognizes  that 
regardless  of  the  express  terms  of  its 
contracts,  if  a  contract  is  administered 
improperly,  improper  personal  services 
relationship  can  be  the  result. 
Accordingly,  the  Agency  is  trying  to 
highlight  the  nature  of  the  proper 
relationship  to  ensure  that  the  manner 
in  which  contracts  are  administered  will 
not  create  an  improper  employer- 
employee  relationship. 

B.  Executive  Order  12866 

The  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
E.0. 12866;  therefore,  no  review  is 
required  by  the  Office  of  Information 
and  Regulatory  Affairs  within  the  Office 
of  Management  and  Budget  (0MB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  0MB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 


D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  proposed 
rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  to  contractors  under  the 
rule  impose  no  reporting,  record- 
keeping, or  any  compliance  costs. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  impact  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  the  private 
sector.  This  proposed  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  one  year.  Any  private 
sector  costs  for  this  action  relate  to 
paperwork  requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicabihty. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

E.0. 13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  applies  to  any  rule  that:  (1)  is 
determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

G.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  creates  a  mandate  upon  a 
State,  local  or  tribal  government,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 


those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

H.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  ujiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
these  governments.  If  EPA  complies  by 
consulting  EPA  must  provide  to  the 
OMB,  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub.  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
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standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Vbluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  qonsensus  standards 
bodies.  The  NtTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  When  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  concensus  standards. 

The  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  coi^idehng  the  use  of  any 
voluntary  con^nsus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rulemaking  and, 
specifically,  iqvites  the  public  to 
identify  poteniially-applicable 
vobmtary  concensus  standards  and  to 
exp  ain  why  such  standards  should  be 
used  in  this  regulation. 

List  of  Subjects  in  48  CFR  Parts  1537 
and  1552 

Govemmentj  procurement. 


Authority:  Th^ 

regulation  are  i: 
205(c),  63  Stat 


s#ued 


^90. 


43 


provisions  of  this 

under  5  U.S.C  301;  Sec. 


CFR  Chapter  15  is 
amended  as  set  forth 


citation  for  Parts 
continues  to  read  as 


Therefore, 
proposed  to  be 
below: 

1.  Theauthdrity 
1537  and  1553 
follows: 

Authority:  Se^.  205(c),  63  Stat.  390.  as 

amended. 

PART  1537— (AMENDED] 

2.  Section  1S37.110  is  amended  to 
add  paragraph  (g)  to  read  as  follows: 

§  1 537.1 1 0    Solcltation  provisions  and 
contract  clause^. 

*        *        *    I    *        * 

(g)  To  ensure  that  Agency  contracts 
are  administered  so  as  to  avoid  creating 
an  improper  einployer-employee 
relationship,  cantracting  officers  shall 
insert  the  cont  ract  clause  at  48  CFR 
1552.237-76,  "Govenunent-Contractor 
Relations",  in  ill  solicitations  and 
contracts  for  nan-personal  services. 


PAFTT  1552— {AMENDED] 

3.  Add  1552.237-76  to  read  as 
follows: 

§1552.237-76    Government-contractor 
relations. 

As  prescribed  in  1537.110(g),  insert 
the  following  clause: 
GOVERNMENT-CONTRACTOR  RELATIONS 

(month  and  year  of  publication  in  the 
Federal  Register) 

(a)  The  Government  and  the  contractor 
understand  and  agree  that  the  services  to  be 
delivered  under  this  contract  by  the 
contractor  to  the  Government  are  non- 
personal  services  and  the  parties  recognize 
and  agree  that  no  employer-employee 
relationship  exists  or  will  exist  under  the 
contract  between  the  Government  and  the 
contractor's  personnel.  It  is,  therefore,  in  the 
best  interest  of  the  Government  to  afford  both 
parties  a  full  understanding  of  their 
respective  obligations. 

(b)  Contractor  personnel  imder  this 
contract  shall  not: 

(1)  Be  placed  in  a  position  where  they  are 
under  the  supervision,  direction,  or 
evaluation  of  a  Government  employee. 

(2)  Be  placed  in  a  pwsition  of  command, 
supervision,  administration  or  control  over 
Government  personnel,  or  over  personnel  of 
other  contractors  under  other  EPA  contracts, 
or  become  a  part  of  the  Government 
organization. 

(3)  Be  used  in  administration  or 
supervision  of  Government  procurement 
activities. 

(c)  Employee  Relationship: 

(1)  The  services  to  be  jierformed  under  this 
contract  do  not  require  the  Contractor  or  his/ 
her  personnel  to  exercise  personal  judgment 
and  discretion  on  behalf  of  the  Government. 
Rather  the  Contractor's  personnel  will  act 
and  exercise  personal  judgment  and 
discretion  on  behalf  of  the  Contractor. 

(2)  Rules,  regulations,  directives,  and 
requirements  that  are  issued  by  the  U.S. 
Environmental  Protection  Agency  under  its 
responsibility  for  good  order,  administration, 
and  security  are  applicable  to  all  personnel 
who  enter  the  Government  installation  or 
who  travel  on  Government  transportation. 
This  is  not  to  be  construed  or  interpreted  to 
establish  any  degree  of  Government  control 
that  is  inconsistent  with  a  non-personal 
services  contract. 

(d)  Inapplicability  of  Employee  Benefits: 
This  contract  does  not  create  an  employer- 
employee  relationship.  Accordingly, 
entitlements  and  benefits  applicable  to  such 
relationships  do  not  apply. 

(1)  Payments  by  the  Government  under  this 
contract  are  not  subject  to  Federal  income  tax 
withholdings. 


(2)  Payments  by  the  Government  under  this 
contract  are  not  subject  to  the  Federal 
Insurance  Contributions  Act. 

(3)  The  Contractor  is  not  entitled  to 
unemployment  compensation  benefits  under 
the  Social  Security  Act,  as  amended,  by 
virtue  of  performance  of  this  contract. 

(4)  The  Contractor  is  not  entitled  to 
workman's  compensation  benefits  by  virtue 
of  this  contract. 

(5)  The  entire  consideration  and  benefits  to 
the  Contractor  for  performance  of  this 
contract  is  contained  in  the  provisions  for 
payment  under  this  contract. 

(e)  Notice.  It  is  the  Contractor's,  as  well  as, 
the  Government's  responsibility  to  monitor 
contract  activities  and  notify  the  Contracting 
Officer  if  the  Contractor  believes  that  the 
intent  of  this  clause  has  been  or  may  be 
violated. 

(1)  The  Contractor  should  notify  the 
Contracting  Officer  in  writing  promptly, 

within (to  be  negotiated)  calendar 

days  from  the  date  of  any  incident  that  the 
Contractor  considers  to  constitute  a  violation 
of  this  clause.  The  notice  should  include  the 
date,  nature  and  circumstance  of  the  conduct, 
the  name,  function  and  activity  of  each 
Government  employee  or  Contractor  official 
or  employee  involved  or  knowledgeable 
about  such  conduct,  idenUfy  any  documents 
or  substance  of  any  oral  communication 
involved  in  the  contact,  and  the  estimate  in 
time  by  which  the  Government  must  respond 
to  this  notice  to  minimize  cost,  delay  or 
disruption  of  performance. 

(2)  The  Contracting  Officer  will  promptly, 

within (to  be  negotiated)  calendar 

days  after  receipt  of  notice,  respond  to  the 
notice  in  writing.  In  responding,  the 
Contracting  Officer  will  either: 

(i)  Confirm  that  the  conduct  is  in  violation 
and  when  necessary  direct  the  mode  of 
further  performance, 

(ii)  Countermand  any  communication 
regarded  as  a  violation, 

(iii)  Deny  that  the  conduct  constitutes  a 
violation  and  when  necessary  direct  the 
mode  of  further  performance;  or 

(iv)  In  the  event  the  notice  is  inadequate 
to  make  a  decision,  advise  the  Contractor 
what  additional  information  is  required,  and 
establish  the  date  by  which  it  should  be 
furnished  by  the  Contractor  and  the  date 
thereafter  by  which  the  Government  will 
respond. 
(End  of  clause) 

Dated:  December  9, 1998. 
Betty  Lm  Bailey, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  99-1128  Filed  1-19-99;  8:45  am] 
OILUNQ  CODE  S560-S0-P 
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contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Deschutes  PIEC  advisory 
Committee  will  meet  on  February  11, 
1999  at  the  Jefferson  County  Firehall  on 
the  comer  of  Adam  and  "J"  Street  in 
Madras,  Oregon.  A  business  meeting 
will  begin  at  9:30  am  and  finish  at  4  pm. 
Agenda  items  include  introduction  of 
new  members,  an  update  on  the 
Eastside  EIS  (ICBEMP),  an  update  on  the 
Hosmer  Lake  Working  Group,  and  a 
public  forum  from  3:30  pm  till  4  pm.  All 
Deschutes  Province  Advisory 
Committee  Meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDA.  Bend-Ft.  Rock  Ranger  District. 
1230  N.E.  3rd.,  Bend.  OR.  97701, 

mollie.chaudet/r6pnw 

deschutes@fs.fed.us,  phone  (541)  383- 
4769. 

Dated:  January  7, 1999. 
Sally  Collins, 
Forest  Supervisor. 
(FR  Doc.  99-1161  Filed  1-19-99;  8:45  amj 

BILUNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  February  16, 
1999  at  the  Confederated  Tribes  of 
Warm  Springs  Forestry  and  Fire 
Management  Conference  Room  at  4430 
Upper  Dry  Creek  Road  in  Warm  Springs, 
Oregon.  A  business  meeting  will  begin 
at  9:30  a.m.  and  finish  at  4:00  p.m. 
Agenda  items  include  introduction  of 
new  members,  an  update  on  the 
Eastside  EIS  (ICBEMP),  an  update  on  the 
Hosmer  Lake  Working  Group,  and  a 
public  forum  from  3:30  p.m.  till  4:00 
p.m.  All  Deschutes  Pro^'ince  Advisory 
Committee  Meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDA.  Bend-Ft.  Rock  Ranger  District, 
1230  N.E.  3rd.,  Bend.  OR  97701,  mollie. 

chaudet/r6pnw deschutes@fs.fed.us. 

phone  (541)  383-4769. 

Dated:  January  12, 1999. 
Sally  Collins, 
Forest  Supervisor. 
[FR  Doc.  99-1223  Filed  1-19-99;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  Scientists  Meeting 

AGENCY:  Forest  Service.  USDA. 
action:  Notice. 

summary:  The  Committee  of  Scientists 
will  hold  three  public  teleconference 


calls;  one  on  Thursday,  January  28;  one 
on  Tuesday,  February  2;  and  one  on 
Thursday,  February  4.  Each 
teleconference  call  will  begin  at  12  p.m. 
and  end  at  3  p.m.  (eastern  standard 
time).  The  purpose  of  these  telephone 
conference  calls  is  for  the  Committee  of 
Scientists  to  continue  discussion  of  its 
report  and  recommendations  to  the 
Secretary  of  Agriculture  and  the  Chief  of 
the  Forest  Service.  The  public  is  invited 
to  attend  these  teleconference  calls  and 
may  be  provided  an  opportunity  to 
comment  on  the  Committee  of 
Scientists'  deliberations  during  the 
teleconferences,  only  at  the  request  of 
the  Committee. 

DATES:  The  teleconference  calls  will  be 
held  on  Thursday,  January  28;  Tuesday, 
February  2;  and  Thursday,  February  4, 
from  12  p.m.  to  3  p.m.  (eastern  standard 
time). 

ADDRESSES:  The  teleconferences  will  be 
held  at  the  USDA  Forest  Service 
headquarters.  Auditor's  Building.  201 
14th  Street,  SW.,  Washington.  DC.  in  the 
Roosevelt  Conference  Room  on  January 
28  and  February  4  and  in  the  McArdle 
Conference  Room  on  February  2.  The 
teleconference  calls  can  be  accessed  at 
all  Regional  Offices  of  the  Forest 
Service,  which  are  listed  in  the  table 
under  SUPPLEMENTARY  information. 

Written  comments  on  improving  land 
and  resource  management  planning  may 
be  sent  to  the  Committee  of  Scientists, 
P.O.  Box  2140,  Corvallis,  OR  97339. 
Also,  the  Commitee  may  be  accessed  via 
the  Internet  at  www.cof.orst.edu. /org/ 
scicomm/. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
teleconferences,  contact  Bob 
Cunningham,  Designated  Federal 
Official  to  the  Committee  of  Scientists, 
by  telephonne  (202)  205-1523. 

SUPPLEMENTARY  INFORMATION:  The 
public  may  attend  the  teleconferences  at 
the  following  field  locations: 


USDA  Forest  Service  Regional  Office  Locations 


Region  1.  Northern  Region 

Region  2,  Rocky  Mountain  Region 

Region  3.  Southwestern  Region , 

Region  4,  Intermountain  Region 

Region  5.  Pacific  Southwest  Region  , 

Region  6.  Pacific  Northwest  Region , 

Region  8.  Southern  Region  , 

Region  9.  Eastern  Region 

Region  10,  Alaska  Region  (office  will  open  early) 


Federal  Building,  200  E  Broadway  ..... 

740  Simms  St  

Federal  Building,  517  Gokj  Ave..  SW 

Federal  Building,  324  25th  St 

630  Sansome  St 

333  SW  1st  Ave 

1720  Peachtree  Rd.,  NW  , 

310  W.  Wisconsin  Ave.,  Room  500  ..., 
Federal  Office  Building,  709  W.  9th  St 


Missoula,  MT. 
Golden,  CO. 
Albuquerque,  NM. 
Ogden,  UT. 
San  Francisco,  CA. 
Portland.  OR. 
Atlanta.  GA. 
Milwaukee,  Wl. 
Junea-j,  AK. 
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The  Committee  of  Scientists  was 
chartered  to  provide  scientific  and 
technical  advice  to  the  Secretary  of 
Agriculture  an(  I  the  Chief  of  the  Forest 
Service  on  improvements  that  can  be 
made  to  the  Na  ;ional  Forest  System  land 
and  resource  management  planning 
process  (62  FR  43691;  August  15.  1997). 
Notice  of  the  ni  imes  of  the  appointed 
Committee  members  was  published 
December  16,  lJ997  (62  FR  65795). 

Dated:  January 
Gloria  Manning, 

Acting  Deputy  Cl^efft 
System. 


IFR  Doc.  99-117: 

BiLUNG  CODE  3410- 1 


13,  1999. 

br  National  Forest 


Filed  1-19-99;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest 
ACTION:  Notice 


Service,  USDA. 
of  meeting. 


summary:  The  I  louthwest  Washington 
Provincial  Adv  sory  Committee  will 
meet  on  Wednesday,  January  27, 1999, 
in  Olympia,  Washington,  at  the  Olympic 
National  Forest,  Headquarters  Office 
(1835  Black  La|e  Blvd.)  in  the  Willaby 
meeting  room.  The  meeting  will  begin  at 
10  a.m.  and  continue  until  4:15  p.m. 
The  purpose  oPthe  meeting  is  to:  (1) 
Present  and  discuss  the  Wilderness 
Resource  Protection  Environmental 
Assessment  for  the  Gifford  Pinchot 
National  Foresti  (2)  share  ideas  for 
partnership  opiortimities;  (3)  provide 
information  about  Salmon  Recovery 
Initiatives;  (4)  qiscuss  prioritization 
criteria  and  sehict  a  subcommittee  for 
the  Jobs-in-the- Woods  program;  and  (5) 
provide  a  Publi :  Open  Forum.  All 
Southwest  Washington  Provincial 
Advisory  Comitiittee  meetings  are  open 
to  the  public.  Ii  iterested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  oppor  lunity  for  the  public  to 
bring  issues,  ca  icems,  and  discussion 
topics  to  the  A(  visory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (5]  for  this  meeting. 
Interested  spea  .ers  will  need  to  register 
prior  to  the  ope  n  foriun  period.  The 
committee  welcomes  the  public's 
written  comme  its  on  committee 
business  at  any  time. 
FOR  FURTHER  INI  FORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Linda  Tume',  Public  Affairs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  Nation  d  Forest,  10600  NE  51st 
Circle.  Vancou'  'er,  WA  98682. 


Dated:  January  11, 1999. 
Ted  C.  Stubblefield, 

Forest  Supervisor. 

(FR  Doc.  99-1152  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Yakima  Provincial  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  will  meet  on 
Thursday,  January  28, 1999,  at  the 
Wenatchee  National  Forest  headquarters 
conference  room,  215  Melody  Lane, 
Wenatchee,  Washington.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
3:30  p.m.  The  agenda  includes  a  review 
of  the  new  charter  for  the  advisory 
committees,  re-establishment  of  the 
subcommittees,  outreach  to  fill  vacant 
positions,  updates  on  rec  fee  demo  and 
watershed  restoration,  and  Forest 
Service/Park  Service  coordination  on 
wilderness  management.  All  Eastern 
Washington  Cascades  and  Yakima 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official.  USDA.  Wenatchee  National 
Forest.  215  Melody  Lane,  Wenatchee. 
Washington  98801.  509-662^335. 

Dated:  December  29. 1998. 
Sonny  J.  O'Neal, 

Forest  Supervisor,  Wenatchee  National 

Forest. 

[FR  Doc.  99-1162  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[OrderNo.1016] 

Expansion  of  Foreign-Trade  Zone  15; 
Kansas  City,  MO 

J^irsuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Greater  Kansas  City 
Foreign-Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  15,  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  15  to  include  a  site  at  the 


Richards-Gebaur  Memorial  Airport/ 
Industrial  Park  (Site  7)  in  Kansas  City, 
Missouri,  within  the  Kansas  City 
Customs  port  of  entry  (FTZ  Docket  10- 
98;  filed  2/27/98); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
(63  FR  11652.  3/10/98)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  15  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  standard 
2.000-acre  activation  limit. 

Signed  at  Washington,  DC,  this  8th  day  of 
January  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-1245  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  10iq 

Expansion  of  Foreign-Trade  Zone  38; 
Spartanburg  County,  South  Carolina 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  South  Carolina  State 
Ports  Authority,  grantee  of  Foreign- 
Trade  Zone  38,  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  38-Site  2  to  include  the 
Gateway  International  Business  Center 
in  Greer,  South  Carolina,  within  the 
Greenville/  Spartanburg  Customs  ports 
of  entry  (FTZ  Docket  9-98;  filed  2/25/ 
98); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
(63  FR  10589,  3/4/98)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
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examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  38- 
Site  2  is  approved,  subject  to  the  Act 
and  the  Board's  regulations,  including 
Section  400.28. 

Signed  at  Washington,  DC,  this  8th  day  of 
January,  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

IFR  Doc.  99-1244  Filed  1-19-99;  8:45  ami 

BILUNQ  CODE  3S1(M)S-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  (DRAMs)  From  the  Republic  of 
Korea:  Postponement  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limit  for 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  DRAMs 
from  the  Republic  of  Korea,  covering  the 
period  May  1, 1997,  through  April  30, 
1998,  since  it  is  not  practicable  to 
complete  the  review  within  the  time 
limit  mandated  by  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

EFFECTIVE  DATE:  January  20, 1999. 
FOR  FURTHER  INFORMATION:  John  Conniff, 
Antidumping  Duty  and  Coimtervailing 
Duty  Enforcement,  Office  Four,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington  DC  20230, 
telephone  202/482-1009. 


SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act. 

In  addition,  unless  stated  otherwise, 
all  citations  to  the  Department's 
regulations  are  to  the  current  regulations 
codified  at  19  CFR  351  (1998). 

Background 

On  June  29, 1998  (63  FR  35188),  the 
Department  initiated  an  administrative 
review  of  the  antidumping  order  on 
DRAMs  from  the  Republic  of  Korea, 
covering  the  period  May  1, 1997 
through  April  30, 1998. 

Postponement  of  Preliminary  Result  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 
writhin  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  period  to  365  days  and 
180  days,  respectively. 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
frame  because  of  the  complexity  of  the 
legal  and  methodological  issues 
involved  in  this  review  (see  January  4, 
1999  Memorandum  from  Holly  Kuga, 
Acting  Deputy  Assistant  Secretary  to 
Robert  LaRussa,  Assistant  Secretary). 
Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  due  no  later  than  June  1, 1999.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  no  later  than  120 
days  from  the  publication  of  the 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675  (a)(3)(A)). 

Dated:  January  13, 1999. 
Holly  Kuga, 
Acting  Deputy  Assistant  Secretary  for  Group 

n. 

(FR  Doc.  99-1243  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-817] 

Oil  Country  Tubular  Goods  from 
Mexico;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limit 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 

limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
hmit  for  the  final  results  of  the 
antidumping  duty  administrative  review 
of  Oil  Country  Tubular  Goods  from 
Mexico.  This  review  covers  the  period 
August  1.  1996  through  July  31.  1997. 

EFFECTIVE  DATE:  Janaury  20,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  or  Linda  Ludwig,  Office  of  AD/ 
CVD  Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-0195  or  482-3833, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  final  results 
until  March  10, 1999,  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act")  by 
the  Uruguay  Round  Agreements  Act  of 
1994  (19  U.S.C.  §  1675(a){3)(A)).  See 
memorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrini  regarding  the 
extension  of  case  deadline,  dated 
January  11,  1999. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  §  1675(a)(3)(A)). 

Dated:  January  11, 1999. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 

Group  III. 

[FR  Doc.  9»-1242  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  3510-OS-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administratioi) 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wil<tife  Service 
P.D.011199D]   I 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 
Regarding  Proposed  Issuance  of  an 
Incidental  Take  Permit  to  the  City  of 
Tacoma,  Washington,  for  Water 
Storage  and  Withdrawal  and  Forest 
Management  In  the  Green  River 
Watershed,  King  County,  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMF$),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fi«h  and  Wildlife  Service 
(USFWS),  Intiior. 
ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

I 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act.  USFWS  and 
NMFS  (the  Services)  intend  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  regarding  the  proposed  issuance  of 
an  Incidental  Take  Permit  (Permit)  to 
the  City  of  Tacoma  for  take  of 
endangered  arid  threatened  species,  in 
accordance  with  the  Endangered 
Species  Act  ol  1973,  as  amended  (Act). 
The  Permit  ap  jlicant  is  the  City  of 
Tacoma.  Washington.  Public  Utilities. 
Water  Division  (Tacoma  Water),  and  the 
application  is  related  to  water  storage 
and  withdrawal  from  the  Green  River 
and  to  forest  naanagement  activities  in 
the  Green  Riv^r  Watershed,  in  south 
King  County.  Washington.  Takoma 
Water  is  prei>4ring  a  Habitat 
Conservation  Plan  (HCP)  as  required  by 
the  Act.  and  intends  to  request  a  Permit 
for  northern  shotted  owl  (Strix 
occidento7is).  inarbled  murrelet 
[BrachyrampHus  marmoratus),  gray 
wolf  [Canis  lupus),  peregrine  falcon 
[Falco  peregrinus),  bald  eagle 
[Haliaeetus  leucocephalus),  and  grizzly 
bear  (Ursus  aivtos).  Tacoma  Water  also 
plans  to  seek  (joverage  for 
approximately  25  currently  unlisted  fish 
and  wildlife  species  (including  Chinook 
salmon  (Oncothynchus  tshawytscha) 
and  the  Puget  Sound  distinct  population 
segment  of  thd  bull  trout  (Salvelinus 
confluentus),  Which  are  proposed  for 
listing  under  the  Act,  and  other 
anadromous  a|id  resident  fishes)  under 
specific  provisions  of  the  Permit,  should 
these  species  be  listed  in  the  future.  The 
HCP  and  Permit  would  be  in  effect  for 
50  years.  Throiugh  development  of  a 
joint  EIS,  the  Applicant  also  proposes  to 


comply  with  the  requirements  of  the 
Washington  State  Environmental  Policy 
Act. 

The  Services  are  furnishing  this 
notice  in  order  to  (1)  advise  other 
agencies  and  the  public  of  our 
intentions  and  (2)  announce  that  a  joint 
draft  EIS  is  expected  to  be  available  for 
public  review  and  comment  during  the 
first  quarter  of  1999. 
ADDRESSES:  Comments  and  requests  for 
information  should  be  sent  to  Tim 
Romanski,  Fish  and  Wildlife  Service, 
510  Desmond  Drive.  SE,  Suite  102, 
Lacey,  Washington  98503.  (360)  753- 
5823;  or  Mike  Grady,  National  Marine 
Fisheries  Service,  510  Desmond  Drive, 
SE.  Suite  103,  Lacey.  Washington 
98503.  (360)753-6052. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Act.  Tacoma  Water 
will  prepare  an  HCP  for,  among  other 
things,  minimizing  and  mitigating  to  the 
maximum  extent  practicable  any  such 
take  of  listed  species  which  could  occur 
incidental  to  the  proposed  Plan 
activities  (watershed  management). 
Previous  announcements  relating  to  this 
project  indicated  that  an  environmental 
review  (EIS  or  Environmental 
Assessment)  would  be  conducted.  The 
Services  have  now  concluded  that  an 
EIS  will  be  prepared.  Public  input  into 
the  environmental  review  of  this 
proposal  was  obtained  during  a  public 
scoping  period  conducted  from  August 
21  to  September  21, 1998.  and  was 
announced  in  a  previous  Federal 
Register  notice  (63  FR  44918.  August 
21.  1998).  That  public  scoping  period 
was  used  to  fulfill  scoping  requirements 
under  40  CFR  1501.7.  consistent  with  46 
FR  18026  (March  23.  1981),  as  amended 
at  51  FR  15618  (April  25,  1985). 

Tacoma  Water  owns  and  manages  a 
water  diversion  dam  and  associated 
facilities  (Headworks)  on  the  Green 
River,  approximately  13,600  acres  of 
land  upstream  of  the  diversion  dam  on 
both  sides  of  the  River,  and  a  well  field 
(North  Fork  Well  Field)  located 
approximately  5  miles  upstream  of  the 
Headworks.  Tacoma  Water  operates  and 
manages  the  Headworks,  watershed 
lands,  and  the  North  Fork  Well  Field  as 
the  principal  source  of  municipal  and 
industrial  water  for  the  City  of  Tacoma 
and  for  portions  of  Pierce  and  King 
Counties.  Howard  Hanson  Dam  and 
Howard  Hanson  Reservoir,  owned  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers  (Corps),  are  also  located  on 
the  Green  River,  upstream  of  the  City's 
Headworks.  City  lands  in  the  watershed 
are  adjacent  to  the  Dam  and  Reservoir 
on  all  sides. 

Current  trends  in  population  growth 
within  the  Puget  Sound  region  create  a 


need  for  Tacoma  Water  to  explore 
possibilities  for  increasing  its  water 
supply  capabilities.  To  meet  this  need, 
Tacoma  has  developed  two  separate,  but 
related  plans.  The  first  of  these,  the 
Second  Supply  Project,  involves 
improvements  at  Tacoma's  Headworks 
and  the  construction  of  a  33.5-mile  long 
pipeline  from  the  Headworks  to  the  City 
of  Tacoma.  This  project  is  the  subject  of 
a  State  Envirorunental  Policy  Act  review 
in  the  document  entitled  "Final 
Supplemental  Environmental  Impact 
Statement  for  the  Second  Supply 
Project,  October  18, 1994,"  prepared  by 
Tacoma  Water.  The  second  related  plan 
was  developed  in  conjunction  writh  the 
Corps  and  in  cooperation  with  the 
Services,  the  Washington  E)epartment  of 
Fish  and  Wildlife.  Washington 
Department  of  Ecology,  and 
Muckleshoot  Indian  Tribe  for  increasing 
the  size  of  Howard  Hanson  Dam  and, 
consequently.  Howard  Hanson 
Reservoir.  Known  as  the  Additional 
Water  Storage  Project,  this  plan 
incorporates  restoration  and  mitigation 
measures  (including  fish  passage)  to 
alleviate  the  historical  barrier  to 
migrating  salmon  and  hence  spawning, 
created  by  the  City's  Headworks  and  the 
Corps'  Dam.  This  project  is  the  subject 
of  a  National  Environmental  Policy  Act 
review  in  the  document  entitled  "Final 
Feasibility  Report  and  Final 
Environmental  Impact  Statement, 
Howard  Hanson  Dam,  Green  River, 
Washington,  August  1998,"  prepared  by 
the  Seattle  District  of  the  Corps. 

Tacoma  Water's  activities  associated 
with  the  Second  Supply  Project,  the 
Additional  Water  Storage  Project,  and 
other  management  activities  on  the 
City's  watershed  lands  have  the 
potential  to  impact  species  subject  to 
protection  under  the  Act.  Section  10  of 
the  Act  contains  provisions  for  the 
issuance  of  incidental  take  permits  to 
non-Federal  landowmers  for  the  take  of 
endangered  and  threatened  species, 
provided  the  take  is  incidental  to 
otherwise  lawful  activities  and  will  not 
appreciably  reduce  the  likeUhood  of  the 
survival  and  recovery  of  the  species  in 
the  wild.  In  addition,  the  applicant  must 
prepare  and  submit  to  the  Services  for 
approval  an  HCP  containing  a  strategy 
for  minimizing  and  mitigating  all  take 
associated  with  the  proposed  activities 
to  the  maximum  extent  practicable.  The 
applicant  must  also  demonstrate  that 
adequate  funding  will  be  provided  to 
ensure  the  HCP  will  be  implemented 
and  monitored  throughout  the  proposed 
50-year  life  of  the  HCP. 

Activities  proposed  for  coverage 
under  the  Incidental  Take  Permit 
include  the  following: 
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(1)  Water  withdrawal  at  Tacoma 
Water's  Headworks  for  Municipal  and 
Industrial  Water  Supply,  which  will 
reduce  flows  and  have  concomitant 
habitat  effects  downstream,  including 
the  bypass  of  fish  at  the  Headworks 
intake,  and  inundate  the  impoundment 
area; 

(2)  Water  withdrawal  from  the  North 
Fork  Well  Field  for  Municipal  and 
Industrial  Water  Supply,  which  will 
potentially  reduce  flows  in  the  North 
Fork  Green  River  above  Howard  Hanson 
Dam  reservoir; 

(3)  Construction  of  Headworks 
improvements  (anticipated  to  occur 
during  a  2-year  period  from  the  third 
quarter  of  1999  through  the  third  quarter 
of  2001).  Such  construction  will  cause: 

(a)  Bypassing  of  fish  at  the  Headworks 
intake  during  construction; 

(b)  Raising  the  Headworks  diversion 
dam  by  about  6.5  feet  (2  meters)  which 
will  extend  the  inundation  pool  to  about 
2,570  feet  (811  meters)  upstream  of  the 
Headworks  diversion; 

(c)  Realigning  and  enlarging  the 
existing  intake  and  adding  upgraded 
fish  screens  and  bypass  facilities  for 
downstream  passage; 

(d)  Reshaping  the  Green  River 
channel  downstream  of  the  existing 
diversion  to  accommodate  the  future 
installation  of  an  efficient  trap  and  haul 
facility  for  upstream  fish  passage;  and 

(e)  Installing,  monitoring,  and 
maintening  the  instream  structures  in 
the  impoimdment  for  fisheries 
mitigation  for  raising  the  Headworks 
dam; 

(4)  Fish  and  water  quality  Impacts 
related  to  the  Headworks  improvement 
construction; 

(5)  Operation  and  maintenance  of  a 
wetland  restoration  project  at  Aubums 
Narrows  associated  with  the  Second 
Supply  Project; 

(6)  Operation  of  a  downstream  fish 
bypass  facility  at  the  Headworks; 

(7)  Tacoma  watershed  forest 
management  activities; 

(8)  Monitoring  of  downstream  fish 
passage  through  a  proposed  fish  passage 
facility  at  Howard  Hanson  Dam 
associated  with  the  Additional  Water 
Supply  Project; 

(9)  Monitoring  and  maintenance  of 
Additional  Water  Supply  Project  fish 
habitat  restoration  projects  and 
Additional  Water  Supply  Project  fish 
and  wildlife  habitat  mitigation  projects; 
and 

(10)  Restoration  of  anadromous  fish 
above  Howard  Hanson  Dam  by  trapping 
and  hauling  of  adults  returning  to  the 
Headworks  and,  if  found  beneficial  to 
restoration  efforts,  possible  planting  of 
hatchery  juveniles. 


Alternatives  for  the  environmental 
review  cover  two  distinct  sets  of 
activities:  (1)  The  withdrawal  of  water  at 
the  Tacoma  Water  Supply  Intake 
(Headworks)  at  River  Mile  61.0  and 
associated  water  withdrawal  activities 
and  (2)  the  management  of  City-owned 
forestlands  in  the  upper  Green  River 
watershed  above  the  Headworks.  For  the 
purposes  of  clarity,  the  alternatives  for 
water  withdrawal  are  considered 
separate  from  the  alternatives  for 
forestland  management. 

Water  withdrawal  alternatives  include 
(1)  No  Action  (continue  current  water 
withdrawal  practices);  (2)  Proposed 
Action  (with  primary  features  including 
upstream  and  downstream  fish  passage, 
water  flow  management  for  anadromous 
fish,  and  riparian  habitat  restoration); 
(3)  Reduced  Withdrawal  Alternative 
(supply  Tacoma's  service  area  only);  (4) 
Reduced  Withdrawal  Alternative 
(supply  Tacoma  Water's  current  service 
area  and  the  Lakebaven  Utility  District); 
and  (5)  supply  Tacoma,  Seattle,  and 
South  King  County  communities 
v\rithout  the  Howard  Hanson  Dam 
Additional  Water  Storage  Project. 

Forestland  management  alternatives 
include  (1)  No  Action  (continue  current 
forest  management  and  timber  harvest 
practices);  (2)  Proposed  Action  (with 
primary  features  including  species- 
specific  protection  measures  for  wildlife 
species  of  interest);  (3)  Management  of 
Tacoma  City  Lands  in  the  Upper  Green 
River  Watershed  with  no  timber  harvest; 
and  (4)  Management  of  Tacoma  City 
Lands  in  the  Upper  Green  River 
Watershed  with  timber  harvesting  to 
create  or  enhance  fish  and/or  wildlife 
habitat  only. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Envirormiental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.), 
National  Environmental  Policy  Act 
Regulations  (40  CFR  parts  1500  through 
1508),  other  appropriate  Federal  laws 
and  regulations,  and  policies  and 
procedures  of  the  Services  for 
compliance  with  those  regulations. 

Dated:  January  13, 1999. 

Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

Dated:  January  11. 1999. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  J,  Fish  and 

Wildlife  Service,  Portland,  Oregon. 

(FR  Doc.  99-1227  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  010799B] 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Annual  Report  on 
Implementation  of  the  Conservation 
Plan  for  Atlantic  Salmon  in  Seven 
Maine  Rivers 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  WildUfe  Service 
(FWS),  Interior. 

action:  Notice  of  availability;  request 
for  comments. 

summary:  The  State  of  Maine  has 
submitted  to  NMFS  and  FWS  (the 
Services)  the  draft  annual  report  on  its 
1998  implementation  of  the  Atlantic 
Salmon  Conservation  Plan  for  Seven 
Maine  Rivers  (Conservation  Plan). 
DATES:  Written  comments  should  be 
received  on  or  before  March  8, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Mary  Colligan,  NMFS, 
Protected  Resources  Division,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Written  comments  may  also  be  sent  by 
facsimile  to  (978)  281-9394. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS,  at  the  same 
address  (978-281-9116)  or  Paul 
Nickerson,  FWS,  Region  5,  Endangered 
Species  Division,  300  Westgate  Center 
Drive.  Hadley,  MA  01035  (413-253- 
8615). 

SUPPLEMENTARY  INFORMATION:  The 
Services  are  soliciting  comments  from 
the  public  on  the  adequacy  of  the 
protective  measures  in  place, 
implementation  activities  during  1998, 
and  the  effect  of  these  protective 
measures  on  Atlantic  salmon  and  their 
habitat.  The  Services  are  particularly 
interested  in  assistance  in  determining 
whether  the  protective  measures  in 
place,  including  the  provisions  of  the 
Conservation  Plan,  remain  adequate  to 
protect  the  species  in  light  of  current 
knowledge.  After  public  comments  and 
comments  from  the  Services  are 
addressed  by  the  State  of  Maine  in  the 
final  annual  report,  the  Services  will 
update  the  1995  Atlantic  salmon  status 
review.  If  that  update  indicates  that  the 
species  is  now  in  danger  of  extinction 
or  likely  to  become  endangered  in  the 
foreseeable  future,  the  Services  will 
promptly  issue  a  proposed  listing  under 
the  Endangered  Species  Act  (ESA). 
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Availability  if  Documents 

Copies  of  1 18  draft  annual  report  on 
implementation  of  the  Conservation 
Plan  may  be  i  >btained  from  the 
individuals  identified  under  the 
preceding  FOP  FURTHER  INFORMATION 
CONTACT  heading. 

Background  nformation 

On  December  18, 1997,  the  Services 
withdrew  a  proposed  rule  to  list  a 
distinct  popu  lation  segment  (DPS)  of 
Atlantic  salm  on  in  seven  Maine  Rivers 
as  "threatenel"  under  the  ESA  (62  FR 
66325).  In  recching  the  detennination, 
the  Services  ( onsidered  the  status  of  the 
Atlantic  salm  on  in  the  seven  Maine 
Rivers.  This  e  valuation  took  into 
account  the  e  "forts  being  made  to 
protect  the  species,  the  extent  of 
implementati  an  of  the  Conservation 
Plan,  private  md  Federal  efforts  to 
restore  the  spscies.  and  international 
efforts  to  con  rol  ocean  harvest  through 
the  North  Atl  mtic  Salmon  Conservation 
Organization.  The  Services  determined 
that  ongoing  actions,  including  those 
identified  in  I  he  Conservation  Plan, 
substantially  -educed  threats  to  the 
species  and  tl  lat  these  ongoing  actions 
would  rehabi  itate  the  seven  rivers  DPS. 
Based  on  this  analysis,  the  Services 
determined  tl  lat  the  seven  rivers  DPS  of 
Atlantic  salm  3n  was  not  likely  to 
become  endangered  in  the  foreseeable 
future,  and,  therefore,  listing  under  the 
ESA  was  not  warranted.  In  addition,  the 
Services  rena  ned  the  seven  rivers  DPS 
the  "Gulf  of  N  laine  DPS"  in  recognition 
of  the  possibi  ity  that  other  populations 
of  Atlantic  sa  mon  could  be  added  to 
the  DPS  in  thi  (  future.  The  Services 
stated  that  other  populations  of  Atlantic 
salmon  would  be  added  if  they  were 
found  to  be  naturally  reproducing  and 
to  have  histoitcal  river-specific 
characteristic^.  The  area  within  which 
populations  qf  Atlantic  salmon  would 
be  most  likeW  to  meet  the  criteria  for 
inclusion  was  identified  as  ranging  from 
the  Kennebec!  River  north  to,  but  not 
including,  tha  St.  Croix  River. 

In  the  withdrawal  notice,  the  Services 
committed  tojmaking  the  annual  report 
on  Conservation  Plan  implementation 
available  for  review  to  the  public  in 
order  to  keep  interested  parties 
informed  andito  provide  an  opportunity 
for  review  an^  comment.  The  NMFS 
retained  the  Oulf  of  Maine  DPS  of 
Atlantic  salmon  on  its  list  of  candidate 
species,  and  t^e  Services  committed  to 
maintaining  oversight  over  the  species 
under  the  ESA.  Specifically,  the 
Services  stated  that  the  process  for 
listing  the  Gu  f  of  Maine  DPS  would  be 
reinitiated  if  (1)  an  emergency  which 
poses  a  signif  cant  risk  to  the  well-being 


of  the  Gulf  of  Maine  DPS  is  identified 
and  not  immediately  and  adequately 
addressed,  (2)  the  biological  status  of 
the  Gulf  of  Maine  DPS  is  such  that  the 
DPS  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  or  (3)  the  biological  status  of 
the  Gulf  of  Maine  DPS  is  such  that  the 
DPS  is  likely  to  become  endangered  in 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 
Further,  the  notice  stated  that  the 
circumstances  described  under  (1),  (2), 
and  (3)  could  be  the  result  of 
insufficient  progress  in  implementation 
of  the  Conservation  Plan;  a  failure  to 
modify  the  Conservation  Plan  to  address 
new  threats  or  an  increase  in  the 
severity  of  threats;  a  failure  to  modify 
the  Conservation  Plan,  if  necessary,  to 
address  threats  facing  any  other 
populations  added  to  the  Gulf  of  Maine 
DPS  in  the  future;  or  the  inability  of  the 
State  of  Maine  to  address  threats.  The 
notice  stated  that  a  decision  to  reinitiate 
the  listing  process  would  be  made 
shortly  after  the  end  of  an  annual 
reporting  period. 

The  annual  review  of  the 
Conservation  Plan  is  part  of  the 
Services'  broader  comprehensive  review 
of  the  species'  status  relative  to  the  ESA. 
In  determining  whether  a  species  is 
threatened  or  endangered,  the  Services 
examine  the  effect  of  five  factors  on  the 
species'  status.  These  five  factors  are:  (1) 
the  present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  manmade  factors  affecting  its 
continued  existence. 

In  order  to  assist  the  Services  in  their 
review,  specific  information  is 
requested  on  how  these  threats  may 
have  changed  in  severity  since 
December,  1997.  The  Services  are 
requesting  specific  suggestions  for 
appropriate  modifications  to  the 
Conservation  Plan  and  request  that 
those  suggestions  be  accompanied  with 
justification  as  to  how  the  proposed 
actions  benefit  Atlantic  sahnon.  In 
addition  to  the  draft  annual  report  on 
the  Conservation  Plan,  comments  are 
requested  on  the  adequacy  of  the  other 
protective  measures  in  place  for  Atlantic 
salmon  and  whether  these  measures 
remain  adequate  to  protect  the  species 
in  light  of  current  knowledge.  The 
principal  other  protective  measures 
include  the  river-specific  hatchery 
stocking  program  and  the  North  Atlantic 
Salmon  Conservation  Organization 
(NASCO)  ocean  harvest  agreements.  All 
comments  received,  including  names 


and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 

The  Services  will  review  all 
comments  on  the  draft  annual  report 
submitted  by  the  public  and  provide  a 
summary  of  those,  along  with  their  own 
comments,  to  the  State  of  Maine  in  early 
March,  shortly  after  the  close  of  the 
comment  period.  The  Services  have 
requested  a  final  annual  report  from  the 
State  of  Maine  by  March  31, 1999.  By 
April  30, 1999,  the  Services  will  update 
the  1995  Atlantic  salmon  status  review. 
If  that  update  indicates  that  the  species 
is  now  in  danger  of  extinction  or  Hkely 
to  become  endangered  in  the  foreseeable 
future,  the  Services  will  promptly  issue 
a  proposed  listing  under  the  ESA. 

Dated:  January  14, 1999. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

Dated:  January  12, 1999. 

Gerry  A.  Jackson, 

Assistant  Director  -  Ecological  Senrices,  Fish 
and  Wildlife  Service. 

[FR  Doc.  99-1228  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection: 
Comment  Request 

agency:  Corporation  for  National  tmd 
Community  Service. 
action:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity ^o 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  soliciting 
comments  concerning  its  new 
Performance  Standards  Assessment 
Form.  This  form  will  be  used  by  the 
Corporation  to  determine  the  adequacy 
and  quality  of  state  commission 
administrative  systems. 
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Copies  of  the  proposed  information 
collection  form  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
address  section  of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  March  22, 1999. 
ADDRESSES:  Send  comments  to 
Corporation  for  National  and 
Community  Service,  Office  of  the 
Department  of  Evaluation  and  Effective 
Practices,  Attn.  William  Bentley,  9th 
Floor,  1201  New  York  Avenue,  N.W., 
Washington,  D.C.  20525. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  R.  Dill  (202)  606-5000,  ext.  292. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Performance  Standards 
Assessment  Form  was  developed  in 
consultation  with  State  Commissions. 
State  Commissions  collectively  asked 
for  clearly  stated  performance  standards 
by  which  the  Corporation  would  assess 
the  adequacy  of  their  administrative 
systems.  Indicators  of  both  competency 
and  excellence  were  developed  for  each 
performance  standard.  A  process  is 
being  developed  for  using  these 
Performance  Standards  for  both  self  and 
external  assessment  purposes. 

The  Corporation  seeks  approval  of  its 
new  Performance  Standards  Assessment 
Form.  The  information  that  is  collected 
will  help  the  Corporation  determine  the 
extent  to  which  each  State  Commission 
has  in  place  the  administrative  systems 
for  effective  operation.  The  form  will  be 
used  for  both  self  and  external 
assessments  of  grantees.  Assessment 
results  will  be  used  by  grantees  for 
continuous  improvement  and  by  the 


Corporation  for  guiding  training  and 
technical  assistance  resources, 
determining  appropriate  levels  of 
grantee  oversight,  and  determining 
eligibility  for  access  to  competitive 
funding  and  multi-year  administrative 
awards. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Performance  Standards 
Assessment  Form. 

0MB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  State  Commissions  of 
the  Corporation  for  National  Service. 

Total  Respondents:  40  State 
Commissions. 

Frequency:  14  State  Commissions 
Annually. 

Average  Time  Per  Response:  340 
hours  per  State  Commission. 

Estimated  Total  Burden  Hours:  4760 
hours  per  14  State  Commissions. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  14, 1999. 
Thomas  L.  Bryant, 
Acting  General  Counsel. 
(FR  Doc.  99-1235  Filed  1-19-99:  8:45  am] 
BILUNG  CODE  aOSO-28-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Wage  Committee;  Notice  of  Ciosed 
Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92^63,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  February  2, 1999, 
February  9, 1999,  February  16, 1999, 
and  February  23, 1999,  at  10  a.m.  in 
Room  A105,  The  Nash  Building.  1400 
Key  Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d} 
of  Pub.  L.  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
E>epartment  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 


establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  January  13, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  99-1153  Filed  1-19-99;  8:45  ami 

BtLUNO  CODE  6000  0<  »l 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  27, 1999.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:00 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
9:30  a.m.  at  the  same  location  and  will 
include  discussions  of  drought  status; 
1999  DRBC  meeting  schedule;  Phase  1 
TMDLs  for  the  Delaware  Estuary  and  a 
Flow  Management  Technical  Advisory 
Committee  status  report. 

In  addition  to  the  subjects 
summarized  below  which  are  scheduled 
for  public  hearing  at  the  business 
meeting,  the  Commission  will  also 
address  the  following:  Minutes  of  the 
December  9, 1998  and  January  5,  1999 
business  meetings;  announcements; 
report  on  Basin  hydrologic  conditions; 
reports  by  the  Executive  Director  and 
General  Counsel;  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projeats  Pursuant  to  Article 
10.3,  Article  1 1  and/or  Section  3.8  of  the 
Compact: 

1.  Pennsylvania  Fish  &■  Boat 
Commission  D-80-32  CP  RENEWAL  2. 
An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  20.7  million  gallons  (mg)/ 
30  days  of  water  to  the  appUcant's 
Pleasant  Mount  Fish  Cul'tMral  Station 
from  Well  Nos.  1,  2  and  3.  Commission 
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approval  on  ]  anuary  25, 1989  was 
limited  to  10  [years.  The  applicant 
requests  that  f[he  total  withdrawal  from 
all  wells  remain  limited  to  20.7  mg/30 
days.  The  project  is  located  in  Mount 
Pleasant  Towbship.  Wayne  Coimty. 
Pennsylvania 

2.  Vinelan^  Kosher  Poultry  Company. 
Inc.  D-92-43  RENEWAL  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  ptoject  to  supply  up  to  7.2 
mg/30  days  of  water  to  the  applicant's 
poultry  processing  facility  from  Well 
Nos.  1,  2  and! 3.  Commission  approval 
on  Novembeii  4. 1992  was  limited  to  five 
years.  The  applicant  requests  that  the 
total  withdrawal  from  all  wells  be 
increased  fropi  3.5  mg/30  days  to  7.2 

he  project  is  located  in  the 
d,  Cumberland  County, 


mg/30  days. 
City  of  Vinel 
New  Jersey. 
3.  OleyTo 


nship  Municipal 
Authority  D-67-35  CP.  A  project  to 
upgrade  and  Expand  the  applicant's 
existing  250,d00  gallons  per  day  (gpd) 
extended  aeration  sewage  treatment 
plant  (STP)  ti  a  500,000  gpd  advanced 
secondary  secuencing  batch  reactor 
process.  The  BTP  is  situated  near  the 
eastern  boundary  of  Oley  Township  in 
Berks  County,  Pennsylvania  and  will 
continue  to  serve  portions  of  Oley  and 
Earl  Townsh5)s,  Berks  County.  The  STP 
will  continud  to  discharge  treated 
effluent  to  Minatawny  Creek  just  west 
of  the  plant. 

4.  Lhwningtown  Area  Regional 
Authority  D-^8-33  CP.  A  project  to 
increase  the  lated  capacity  of  the 
applicant's  e;dsting  Downingtown 
Regional  Water  Pollution  Control  Center 
from  a  yearlyiaverage  7  million  gallons 
per  day  (mgdl  to  7.134  mgd,  vfitii  a 
maximum  monthly  flow  of  10.5  mgd. 
The  increase^  are  necessary  to  handle 
future  connections  and  hydraulic 
loading.  The  treatment  plant  will 
continue  to  serve  the  Borough  of 
Downingtow|i;  portions  of  the 
Townships  of  Gain,  East  Cain,  Uwchlan 
and  West  Whiteland;  and  Marsh  Creek 
State  Park  which  is  located  in  Upper 
Uwchlan  Township,  all  in  Chester 
County,  Penijsylvania.  The  plant  is 
situated  just  west  of  U.S.  Route  322  and 
southeast  of  Aie  Downingtown  corporate 
boundary  in  fast  Cain  Township,  and 
will  continue  to  provide  tertiary 
treatment  priar  to  discharge  via  the 
existing  outfi  11  to  the  East  Branch 
Brandywine '  Zreek. 

5.  City  of  L  elaware  City  0-98-46  CP. 
An  application  for  approval  of  a  ground 
water  withdr  iwal  project  to  supply  up 
to  15  mg/30  days  of  water  to  the 
applicant's  d  stribution  system  from 
existing  Well  Nos.  4  and  5,  and  to 
increase  the  ( ixisUng  withdrawal  limit  of 


8  mg/30  days  from  all  wells  to  15  mg/ 
30  days.  The  project  is  located  in  the 
City  of  Delaware  City,  New  Castle 
County,  Delaware. 

6.  Florida  Power  &■  Light  Energy 
MH50,  LP.  D-98-53.  An  application  for 
approval  of  the  operation  of  the  existing 
Sunoco,  Inc.  (Sun)  50  megawatt 
cogeneration  facility  under  the  new 
ownership  of  Florida  Power  &  Light 
Energy,  Inc.  The  new  operator  plans  to 
provide  electrical  power  primarily  to 
the  Pennsylvania-Maryland-New  Jersey 
power  grid  via  PECO,  or  wheel  power  to 
others  in  the  future,  and  will  continue 
to  provide  steam  to  Sun.  Process  water 
for  the  cogeneration  facilities  will 
continue  to  be  provided  by  Sun's  intake 
in  the  Delaware  River.  Make-up  water  is 
provided  by  the  Chester  Water 
Authority.  The  applicant  requests  an 
allocation  of  30  mg/30  days,  and  the 
average  consumptive  use  is  expected  to 
be  0.16  mgd.  The  cogeneration  facility  is 
located  on  the  Sun  refinery  plant  site  in 
the  Borough  of  Marcus  Hook,  Delaware 
County.  Peimsylvania.  approximately 
2,000  feet  west  of  the  Delaware  River 
and  500  feet  north  of  the  Delaware  state 
boimdary. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  January  11, 1999. 
Susan  M.  Weisman. 

Secretary. 

[FR  Doc.  99-1220  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  6340-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oal(  Ridge 
Reservation 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Corrunittee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Oak  Ridge  Reservation. 

DATES:  Wednesday,  February  3, 1999, 
6:00  p.m.— 9:30  p.m. 


ADDRESSES:  Garden  Plaza  215  S.  Illinois 

Avenue,  Oak  Ridge,  TN  37830. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Heiskell,  Federal  Coordinator/ 
Ex-Officio  Officer.  Department  of  Energy 
Oak  Ridge  Operations  Office,  P.O.  Box 
2001,  EM-90,  Oak  Ridge,  TN  37831, 
(423) 576-0314. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  A  presentation  on 
the  "Oak  Ridge  Reservation  Annual  Site 
Environmental  Report."  dated  1997, 
will  be  given  by  Bob  Poe,  Assistant 
Manager  for  Environment,  Seifety,  and 
Quality. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  vfish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  vdll  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  at  the 
Department  of  Energy's  Information 
Resource  Center  at  105  Broadway,  Oak 
Ridge,  TN  between  7:30  a.m.  and  5:30 
p.m.  Monday  through  Friday,  or  by 
writing  to  Marianne  Heiskell, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831.  or  by  calling 
her  at (423)  576-0314. 

Issued  at  Washington,  DC  on  January  13, 
1999. 
Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 

Officer. 

(FR  Doc.  99-1218  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  e450-01-P 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  98-12— Certification 
Notice— 167] 

Office  of  Fossil  Energy;  Pasadena 
Cogeneration  Project,  Notice  of  Filing 
of  Coal  Capability  Powerplant  and 
Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMIMARY:  On  December  26, 1998, 
Pasadena  Cogeneration  L.P.  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner  Pasadena  Cogeneration  L.P. 

Operator  Calpine  Central,  L.P. 

Location:  Pasadena,  TX. 

Plant  Configuration:  Combined  cycle, 
topping-cycle  cogeneration  facifity. 

Capacity:  750  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Phillips 
Petroleimti,  Houston  Lighting  &  Power 
Company  and  other  customers. 

In-Service  Date:  June  2000. 


Issued  in  Washington,  DC,  January  13, 
1999. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &  Power  Im/Ex,  Office  of  Coal  &■ 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc.  99-1217  Filed  1-19-99;  8:45  am] 
BILUNQ  CODE  MS(M>1-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 43-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  13, 1999. 

Take  notice  that  on  January  7, 1999, 
El  Paso  Natiu-al  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  a  prior  notice  request  with  the 
Commission  in  Docket  No.  CP99-143- 
000  pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  operate  a  delivery  point  in  Cibola 
County,  New  Mexico,  originally 
installed  under  Section  311  of  the 
Natural  Gas  Policy  Act  of  1978,  as  a 
jurisdictional  facility  under  El  Paso's 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

El  Paso  proposes  to  operate  the 
Colorado  Greenhouse  delivery  point  as 
a  delivery  point  for  natural  gas 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations.  El  Paso  states  that  it  placed 
the  delivery  point  in  service  for 
transportation  services  under  Subpart  B 
of  Part  284  of  the  Regulations  on 
December  4, 1998,  to  serve  Colorado 
Greenhouse  Holdings  (Colorado 
Greenhouse),  a  subsidiary  of  Colorado 
Greenhouse,  on  behalf  of  Westar  Gas 
Transmission  Company,  an  intrastate 
pipeline.  El  Paso  further  states  that  it 
would  deliver  up  to  1,700  McF  of 
natural  gas  per  peak  day  and  up  to 
434,000  McF  of  natural  gas  yearly  on  a 
firm  basis  to  satisfy  the  fuel 
requirements  for  the  greenhouse  boilers. 
El  Paso  states  that  the  Colorado 
Greenhouse  delivery  point  consists  of 
one  2-inch  tap  and  value  assembly,  with 
appurtenances  and  were  constructed  at 
a  cost  of  $44,400  for  which  Colorado 
Greenhouse  reimbursed  El  Paso. 

El  Paso  states  that  it  has  sufficient 
capacity  to  accompUsh  the  deliveries  of 
the  requested  gas  volumes  without 
detriment  or  disadvantage  to  El  Paso's 


other  existing  customers  and  that  El 
Paso's  FERC  Gas  Tariff  does  prohibit  the 
construction  of  new  delivery  points. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  99-1164  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC9a-67-000,  et  al.] 

New  York  State  Electric  &  Gas 
Corporation,  etai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  12, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  State  Electric  &  Gas 
Corporation,  NGE  Generation,  Inc., 
AES  NY.  L.L.C. 

[Docket  Nos.  EC98-57-000  and  ER98-4406- 
000] 

Take  notice  that  on  January  4, 1999, 
New  York  State  Electric  &  Gas 
Corporation,  NGE  Generation,  Inc.,  and 
AES  NY,  L.L.C.  tendered  for  filing  a 
supplement  to  their  application  under 
Section  203  of  the  Federal  Power  Act  for 
approval  to  transfer  certain 
jurisdictional  facilities  associated  with 
the  sale  of  six  coal-fired  plants  located 
in  New  York  State  and  currently  owned 
by  NGE  Generation,  Inc.  The 
supplement  addresses  ministerial/ 
clerical  changes  only. 

Comment  date:  January  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montaup  Electric  Company 

[Docket  No.  EC99-24-O00] 

Take  notice  that  on  Jaiiuary  7,  1999, 
Montaup  Electric  Company  (Montaup) 
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submitted  foi  filing,  pursuant  to  Section 
203  of  the  Fe(  leral  Power  Act  and  Part 
33  of  the  Con  mission's  regulations,  an 
application  fdr  the  proposed  sale  by 
Montaup  of  fi  cilities  and  other  assets 
consisting  of  ts  interests  in  the 
Seabrook  Stalion  located  in  Seabrook, 
New  Hampsh  ire  to  Little  Bay  Power 
Corporation,  i  wholly  owned  subsidiary 
of  Great  Bay  rower  Corporation, 
pursuant  to  aji  agreement  dated  June  24, 


1998. 


tie 


lalory 


filing  have  been  served 
agencies  of  the 
th  of  Massachusetts  and 
I  Ihode  Island  and 


Copies  of 

on  the  regu 
Commonwea 
the  States  of 
Connecticut. 

Comment  date:  February  8, 1999,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  I  his  notice. 

3.  Entergy  Services,  Inc.,  as  agent  for 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  ^tergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  Entergy  New 
Orleans,  Inc. 

[Docket  Nos.  El  :99-231-O00,  ER99-232-000. 
ER99-487-000  (Not  consolidated)) 


Take  notice 
Entergy  Servi  :es 
Entergy  Arkansas 
States,  Inc., 
Entergy  Miss^sipp 
New  Orleans 
Entergy  Operating 
for  Bling  an 
above-captior  ed 
six  Letter  Agreements 
Services,  Inc 
Electric  Coop^rat 
construction 
Creek,  Highto^er 
Springs  Substations. 

Comment  a  ate:  January  27,  1999,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  t  Kis  notice. 

4.  Consolidati  id  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER  »9-l  1 89-000] 


that  on  January  7.  1999, 
Inc.,  on  behalf  of 
,  Inc.,  Entergy  Gulf 
Entergy  Louisiana,  Inc., 
i.  Inc.,  and  Entergy 
Inc.,  (collectively,  the 
Companies)  tendered 
amended  tiling  in  the 

proceedings  regarding 
between  Entergy 
and  Sam  Rayburn  G&T 
ive.  Inc.  for 
the  Long  John,  Peach 
Onalaska  and  Bold 


(Con 


Take  notice 
Consolidated 
York,  Inc. 
filing,  pursuaiit 
Tariff  Rate  Schedule 
agreement 
purchase  electric 
pursuant  at 
conditions. 


that  on  January  7. 1999 
idison  Company  of  New 
Edison),  tendered  for 
to  its  FERC  Electric 
No.  2.  a  service 
forlNGE  Generation,  Inc.,  to 
capacity  and  energy 
n^otiated  rates,  terms,  and 


Con  Edison 
filing  has  been 
NGE  Generati  an 


Gate 


Comment 
accordance 
at  the  end  of  this  notice. 


states  that  a  copy  of  this 
served  by  mail  upon 
Inc. 

.January  27,  1999,  in 
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w  th 


5.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER99-1 190-000] 

Take  notice  that  on  January  7, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  Central  Hudson 
Enterprises  Corporation  to  purchase 
electric  capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson  Enterprises 
Corporation. 

Comment  date:  January  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PECO  Energy  Company 

[Docket  No.  ER99-1191-000] 

Take  notice  that  on  January  7, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act.  16  U.S.C.  792  et 
seq.,  an  Agreement  dated  October  14, 
1998  with  Delmarva  Power  &  Light 
Company  (DELMARVA)  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1.  1999.  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  DELMARVA  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  12.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

(Docket  No.  ER99-1 192-000] 

Take  notice  that  on  January  7, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  December  8, 1998  with 
DukeSolutions.  Inc. 
(DUKESOLUTIONS).  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  DUKESOLUTIONS  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
January  6. 1999.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to 
DUKESOLUTIONS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-1 193-000) 

Take  notice  that  on  January  7, 1999, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  West 
Penn  Power  d/b/a  Allegheny  Energy 
(West  Penn). 

Cinergy  and  West  Penn  are  requesting 
an  effective  date  of  December  14.  1998. 

Comment  date:  January  27. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-1 194-000] 

Take  notice  that  on  January  7, 1999. 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  West 
Penn  Power  d/b/a  Allegheny  Energy 
(West  Penn). 

Cinergy  and  West  Penn  are  requesting 
an  effective  date  of  December  14. 1998. 

Comment  date:  January  27.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PP&L,  Inc. 

(Docket  No.  ER99-1 195-000] 

Take  notice  that  on  January  7,  1999. 
PP&L.  Inc.  (PP&L).  tendered  for  filing  a 
Service  Agreement  dated  December  15, 
1998,  with  Williams  Energy  Marketing  & 
Trading  Company  (WEMTC).  under 
PP&L's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff.  FERC 
Electric  Tariff.  Revised  Volume  No.  5. 
The  Service  Agreement  adds  WEMTC  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
January  7. 1999.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  WEMTC  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date;  January  27, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER99-11 96-000] 

Take  notice  that  on  January  7. 1999, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
one  (1)  service  agreement  for  firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with  PG&E 
Energy  Trading-Power,  L.P. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  each  service 
agreement. 
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Comment  c/ate:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tampa  Electric  Company 

(Docket  No.  ER99-1 200-0001 

Take  notice  that  on  January  7, 1999, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
amendment  to  its  contract  with  Tenaska 
Power  Services  Co.  (Tenaska)  for  the 
purchase  and  sale  of  power  and  energy. 

Tampa  Electric  proposes  an  effective 
date  of  January  8, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  Tenaska  and  the  Florida  Public 
Service  Commission. 

Comment  date;  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Tampa  Electric  Company 

(Docket  No.  ER99-1 201-000) 

Take  notice  that  on  January  7, 1999, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
amendment  to  its  contract  with  Virginia 
Electric  and  Power  Company  (VEPCO) 
for  the  purchase  and  sale  of  power  and 
energy. 

Tampa  Electric  proposes  an  effective 
date  of  January  8, 1999,  for  the  contract 
amendment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  VEPCO  and  the  Florida  Public 
Service  Commission. 

Comment  dote;  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER99-1 202-000] 

Take  notice  that  on  January  7, 1999, 
Houston  Lighting  &  Power  Company 
(HL&P)  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Sonat  Power  Marketing  L.P. 
(Sonat)  for  Non-Firm  Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 

HL&P  has  requested  an  effective  date 
of  January  7, 1999. 

Copies  of  the  filing  were  served  on 
Sonat  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date;  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Ameren  Services  Company  as  agent 
for  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER99-1 203-000] 

Take  notice  that  on  January  7, 1999, 
Ameren  Services  Company  (Ameren),  as 
agent  for  Central  Illinois  Public  Service 
Company  (CIPS)  tendered  for  filing  a 
proposed  service  agreement  under  the 
Market  Based  Rate  Power  Sales  Tariff  of 
the  Ameren  Companies  for  the  sale  of 
power  by  CIPS  to  Union  Electric 
Company. 

CIPS  has  asked  that  the  revision  be 
permitted  to  become  effective  on  March 
9,  1999. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Mobile  Energy  Services  Company 

[Docket  No.  ER99-1 204-000] 

Take  notice  that  on  January  7, 1999, 
Mobile  Energy  Services  Company, 
L.L.C.  (Mobile  Energy)  filed  an 
application  requesting  acceptance  of  its 
proposed  Market  Rate  Tariff,  waiver  of 
certain  regulations,  and  blanket 
approvals.  The  proposed  tariff  would 
authorize  Mobile  Energy  to  engage  in 
wholesale  sales  of  capacity  and  energy 
to  eligible  customers  at  market  rates. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 205-000] 

Take  notice  that  on  January  7,  1999, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  a  Service  Agreement 
for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  executed  by  PECO 
Energy  Company— Power  Team.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
establishes  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
PECO  Energy  Company  and  the  New 
York  Public  Service  Commission. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 206-000] 

Take  notice  that  on  January  17,  1999, 
Niagara  Mohawk  Power  Corporation 


tendered  for  filing  a  Service  Agreement 
for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  executed  by  Central 
Hudson  Gas  &  Electric.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  establishes  a 
system  of  economic  incentives  designed 
to  induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Central  Hudson  Gas  &  Electric  and  the 
New  York  Public  Service  Commission. 

Comment  date:  January  27.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Idaho  Power  Company 

[Docket  No.  ER99-1 207-000] 

Take  notice  that  on  January  7, 1999, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Colorado 
River  Commission  of  Nevada. 

IPC  requests  an  effective  date  of 
December  21,  1998. 

Comment  date:  January  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Idaho  Power  Company 

[Docket  No.  ER99-1 208-000] 

Take  notice  that  on  January  7, 1999, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  for:  (1)  Non-Firm  Point-to- 
Point  Transmission  Service  between 
Idaho  Power  Company,  TransAlta 
Energy  Marketing  (U.S.)  Inc.  and  Public 
Service  Company  of  New  Mexico;  and 
(2)  Firm  Point-to-Point  Transmission 
Service  between  Idaho  Power  Company 
and  Public  Service  Company  of  New 
Mexico.  Both  are  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff. 

IPC  requests  an  effective  date  of 
December  30,  1998  for  the  first 
agreement  and  January  4, 1999  for  the 
second  agreement. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-1 209-000' 

Take  notice  that  on  January  7, 1999, 
Rochester  Gas  and  Electric  Corporation 
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Regulatory  Commission 
,  an  executed  Service 
between  RG&E  and  FPL 
Inc.  (Customer)  for 
to  RG&E's  Market- 
Sales  Tariff  and  its  retail 


(RG&E) 

Federal 

(Commission 

Agreement 

Energy 

service  pursuant 

Based  Power 


Enerjy 


Servic  es 


access  progra  n 
RG&E  requests 

Commission' 

good  cause  sHown 

of  December 
A  copy  of 

served  on  the 

York  Public 
Comment 

accordance 

at  the  end  of 


t  lis 


Serv 

cate 

with 

ih 


22.  RochesteT 
Corporation 


Ener^  y 


Servic  es 
pursu  mt 


[Docket  No. 

Take  notice 
Rochester  Ga! ; 
(RG&E) 
Federal 
(Commission 
Agreement 
Energy 
service 
Based  Power 
access  pilot 

RG&E 
Commission' 
good  cause 
of  December 

A  copy  of 
served  on 
Commission 

Comment 
accordance 
at  the  end  of 


Federal  Register /Vol.  64,  No.  12 /Wednesday,  January  20,  1999 /Notices 


waiver  of  the 
notice  requirements  for 

and  an  effective  date 
1998. 

Application  has  been 
Customer  and  the  New 

ice  Commission. 

.January  27, 1999,  in 

Standard  Paragraph  E 
is  notice. 


Gas  and  Electric 


ER&9-t 2 10-0001 

that  on  January  7, 1999, 
and  Electric  Corporation 
tende^d  for  filing  with  the 

Regulatory  Commission 
an  executed  Service 
b^ween  RG&E  and  FPL 
Inc.  (Customer)  for 
to  RG&E's  Market- 
Sales  Tariff  and  its  retail 


program, 
requdsts  waiver  of  the 

notice  requirements  for 
shown  and  an  effective  date 

1998. 
this  Application  has  been 
the  New  York  Public  Service 
i  ind  the  Customer, 
c  ate:  January  27,  1999,  in 
with  Standard  Paragraph  E 
ihis  notice. 


23.  Florida  P(  iwer  Corporation 

[Docket  No.  ERJ9-1 2 11-000] 

Take  notic«  that  on  January  6, 1999. 
Florida  Powe  ■  Corporation  tendered  for 
filing  change!  in  the  rates  for 
transmission  service  and  ancillary 
services  in  compliance  with  the 
Settlement  A|  freement  in  Docket  No. 
ER97-4573-C  00.  Florida  Power  states 
that  it  is  mod  fying  its  charges  for 
service  to  refl  ect  the  exclusion  of  the 
costs  of  genei  ator  step-up  transformers 
(GSUs)  from  the  rates  for  transmission 
service  and  tlie  inclusion  of  the  costs  of 
the  GSUs  in  tne  development  of  charges 
for  certain  ancillary  services,  consistent 
with  the  settlement  agreement. 

Comment  date:  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  ihis  notice. 

24.  MidCon  F  ower  Services  Corp. 

(Docket  No.  ER  99-1 2 12-000] 

Take  notice  that  on  January  7, 1999, 
MidCon  Power  Services  Corp.  (MPS),  a 


marketer  of  electric  power,  filed  a  notice 
of  cancellation  of  its  Rate  Schedule 
FERC  No.  1,  pursuant  to  section  205  of 
the  Federal  Power  Act,  16  U.S.C.  §  824d 
(1994),  and  Section  35.15  of  the 
Commission's  Regulations  (18  CFR 
35.15). 

MPS  proposes  for  its  cancellation  to 
be  effective  on  March  8, 1999. 

Comment  c/ofe;  January  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1214  Filed  1-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM93-20-000] 

Public  Access  to  Information  and 
Electronic  Filing;  Notice  of  Intent  To 
Provide  Upgraded  Windows  Software 
for  FERC  Form  No.  1:  Annual  Report  of 
Major  Electric  Utilities,  Licensees  and 
Others 

January  13, 1999. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that  it 
is  updating  the  software  that  it  provides 
public  utilities,  licensees  and  others  to 
complete  the  FERC  Form  No.  1.  The 
new  software  will  be  available  by  the 
end  of  January,  1999.  The  software  will 
be  used  for  the  report  due  on  or  before 
April  30, 1999,  for  the  year  ending 
December  31, 1998.  The  Commission 
has  not  modified  the  form  itself  and  the 
data  requirements  have  not  changed. 

The  upgraded  software  is  a  Windows 
95/98/NT  version  which  replaces  the 
DOS  version  previously  used.  The 


submission  format  has  been  changed  to 
facilitate  data  entry  and  data  base 
loading,  improve  data  integrity,  and 
provide  Year  2000  compliance.  The 
current  DOS  version  of  the  software  is 
not  compatible  with  the  new  Windows 
version  and  can  no  longer  be  used. 

Software  distribution,  set-up,  updates, 
and  submission  of  the  electronic  filing 
will  be  via  the  Internet.  The 
Commission  will  also  provide  access  to 
the  Form  No.  1  filings  for  viewing  and 
printing  via  the  Internet.  In  order  to 
disseminate  information  on  the  new 
software  and  to  keep  interested  parties 
aware  of  development  status,  we're 
creating  a  point-of-contact  list  for 
companies  that  file  FERC  Form  No.  1, 
other  federal  agencies,  and  state 
commissions.  Persons  who  submit  FERC 
Form  No.  1,  either  for  their  company,  or 
as  an  agent  for  another  company,  must 
register  to  get  an  Access  Number(s)  in 
order  to  file  using  the  new  software. 

Federal  and  state  agencies  and  others 
who  access  or  use  the  data  do  not  need 
an  Access  Number,  but  may  complete 
the  same  form  to  provide  point  of 
contact  information  (name,  company/ 
agency,  address,  phone  number,  and  e- 
mail  address). 

The  information  may  be  submitted 
interactively  via  the  Internet  by 
accessing  a  form  on  the  Commission's 
web  site  at  http://rimswebl.ferc.fed.us/ 
forml.  If  you  provide  the  information 
via  the  web  site,  you  do  not  need  to  file 
a  paper  copy  of  the  point  of  contact 
information.  If  you  have  questions  about 
the  new  software,  please  e-mail  them  to 
Bolton  Pierce  at  bpierce@ferc.fed. us. 
Respondents  without  readily  available 
access  to  the  Internet  can  call  James 
Baird  at  (202)  219-2613  for  hirther 
information. 

The  new  software  provides 
enhancements  which  resolve  most  user 
complaints  about  the  DOS  software, 
including: 

Imports  prior-year  data:  Allows 
respondents  to  retrieve  ending  balances 
from  previous  year's  filing  as  beginning 
balances  for  the  current  year  by  page  or 
for  a  range  of  rows  wdthin  a  page.  The 
prior  year's  data  are  to  be  imported  from 
a  database  maintained  by  FERC  and 
placed  in  the  proper  field  even  if  a 
row(s)  was  added  or  deleted  from  a  page 
since  the  last  filing. 

Copy/cut  and  paste  text:  respondents 
can  import  ASCn  from  other  sources  to 
a  text  entry  on  the  form  or  to  a  footnote. 

Save  work:  respondents  can  save 
work  in  progress  for  update  later  or  for 
higher-level  review  prior  to  submission. 

Work  on  different  pages  concurrently: 
different  users  within  the  respondent 
may  complete  or  revise  multiple  pages 
concurrently;  other  users  have  read-only 
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access  to  the  last  saved  version  of  an 
"open"  page. 

SimpliHed  footnote  entry: 
respondents  can  add  footnotes  via  a 
"right-click"  menu;  system  denotes 
footnoted  fields  by  a  yellow  background 
and  retains  applicable  footnotes  when 
importing  prior  year  data. 

Auto-calculation:  software 
automatically  enters  "totals"  and  other 
calculated  entries. 

Validation  checks:  respondents  can 
run  a  validation  report  that  shows  any 
differences  for  fields  within  a  page  or 
entries  on  different  pages  that  should 
agree. 

Status  reports:  respondents  can  run  a 
report  to  determine  if  data  have  been 
entered  for  particular  pages. 

For  the  filing  due  April  30, 1999. 
respondents  still  have  to  submit  an 
original  and  six  conformed  paper  copies 
of  the  submission,  but  do  not  have  to 
submit  the  two  diskettes  referenced  in 
the  Form  No.  1  filing  instructions. 

Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  in  this  notice. 

The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.  February 
19, 1999.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426  and  should  refer  to  Docket  No. 
RM93-20-000. 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  following  formats: 
WorkPerfect  6.1  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM93-20-O00;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  sent  to 
"Comment.rm@ferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM93-20-000.  In 
the  body  of  the  E-Mail  message,  include 
the  name  of  the  filing  entity,  the 
software  and  version  used  to  create  the 
file,  and  the  name  and  telephone 
number  of  the  contact  person.  Attach 
the  comment  to  the  E-Mail  in  one  of  the 
formats  specified  above.  The 
Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-Mail 
address  upon  receipt.  Questions  on 


electronic  filing  should  be  directed  to 
Brooks  Carter  at  202-501-8145,  E-Mail 
address  brooks.carter@ferc.fed. us. 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  during  regular  business  hours. 
Additionally,  comments  may  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  User  assistance  is  available 
at  202-208-2222,  or  by  E-mail  to 
rimsmaster@ferc.fed.us. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-1169  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing;  Application  Ready  for 
Environmental  Analysis;  and  Soliciting 
Motions  To  Intervene,  Protests, 
Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions 

January  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application,  including 
applicant  prepared  draft  environmental 
assessment,  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  420-009. 

c.  Date  filed:  June  30, 1998. 

d.  Applicant:  City  of  Ketchikan, 
Ketchikan  Public  Utilities. 

e.  Name  of  Project:  Ketchikan  Lakes 
Hydroelectric  Project. 

f.  Location:  On  Ketchikan  Lakes  and 
Ketchikan  Creek  in  Ketchikan  Gateway 
Borough  and  the  City  of  Ketchikan, 
Alaska.  The  project  is  partially  located 
within  Tongass  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ron  Settje. 
Administrative  Manager,  Ketchikan 
Public  Utilities,  2930  Tongass  Avenue, 


Ketchikan,  AK  99901,  (907)  225-1000 
(ext.  388). 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  Hall,  E-mail  address, 
charles.hall@ferc.fed. us,  or  telephone 
202-219-2853. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest;  comments, 
recommendations,  terms  and 
conditions;  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  David  P.  Boergers, 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE.. 
Washington,  DC  20426. 
The  Commission's  Rules  of  Practice  and 
Procedure  require  all  interveners  filing 
documents  with  the  Commission  to 
serve  a  copy  of  that  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  1.163  Toot-long,  30-foot- 
high  rock-fill  dam  on  Ketchikan  Lakes 
with  a  spillway  crest  elevation  of  348 
feet  mean  sea  level  (msl);  (2)  the 
Ketchikan  Lakes  with  a  surface  area  of 
632  acres  and  a  useable  storage  volume 
of  13.800  acre-feet;  (3)  Fawn  Lake,  a  3.1 
acre  forebay  impoundment  with  a 
useable  storage  volume  of  27  acre-feet; 
(4)  a  30-foot-long,  12-foot-high  concrete 
diversion  dam  with  no  useable  storage 
on  Granite  Creek;  (5)  over  10,000  feet  of 
interconnecting  tunnels  and  pipelines; 
(6)  a  powerhouse  containing  four 
turbine-generator  units  with  a  total 
installed  capacity  of  4,200  kilowatts; 
and  (7)  appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A.  Washington.  D.C.  20426.  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
vmw.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  para^^raphs:  Bl  and 
D6. 
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Bl.  Protest  s  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  ini  ervene  in  accordance  with 
the  requirem  ents  of  Rules  of  Practice 
and  Procedu  -e.  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropri  ite  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  n  accordance  with  the 
Commission  s  Rules  may  become  a 
party  to  the  |  iroceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  he  specified  deadline  date 
for  the  partic  ular  application. 

D6.  Filing  md  Service  of  Responsive 
Documents- -The  application  is  ready 
for  environn  ental  analysis  at  this  time, 
and  the  Com  mission  is  requesting 
comments,  r  sply  comments, 
recommendc  tions,  terms  and 
conditions,  2nd  prescriptions. 

The  Comn  ission  directs,  pursuant  to 
Section  4.34  b)  of  the  Regulations  (see 
Order  No.  5: 3  issued  May  8. 1991,  56 
FR  23108,  Mby  20, 1991)  that  all 
comments,  ^commendations,  terms  and 
conditions  a  id  prescriptions  concerning 
the  applicatian  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  datj  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  r  otice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  c  r  extraordinary 
circumstancus  in  accordance  with  18 
CFR385.20CB. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERV]  ;NE".  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDrnONS."  or 
"PRESCRIPtlONS;"  (2)  set  forth  in  the 
heading  the  [lame  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  fi  ing  responds;  (3)  furnish 
the  name,  ac  dress,  and  telephone 
number  of  tne  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  thiough  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  oir  prescriptions  must  set 
forth  their  e+identiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.84(b).  Agencies  may  obtain 
copies  of  th0  application  directly  from 
the  applicanjt.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  nurqber  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington  D.C.  20426.  An  additional 
copy  must  b  i  sent  to  Director,  Division 


of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-1165  Filed  1-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2659-011. 

c.  Date  filed:  February  25,  1998. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Powerdale 
Hydroelectric  Project. 

f.  Location:  On  the  Hood  River,  near 
the  town  of  Hood  River,  in  Hood  River 
County,  Oregon.  The  project  boundary 
does  not  occupy  any  federal  lands  of  the 
United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Randy  Landolt, 
Director,  Hydro  Resources,  PacifiCorp, 
825  N.E.  Multnomah,  Portland,  OR 
97232,  (503)  813-5000. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Bob 
Easton,  E-mail  address 
robert.easton@ferc.fed. us,  or  telephone 
202-219-2782. 

).  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 


filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  envirorunental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  A  206- 
foot-long  and  10-foot-high  diversion 
dam;  (2)  an  80-foot  by  60-foot  concrete 
intake  structure;  (3)  an  approximately 
16,000-foot-long  water  conveyance 
system;  (4)  an  86-foot-wide  by  51-foot- 
long  concrete  powerhouse;  (5)  one 
turbine  generator  unit  with  a  rated 
capacity  of  6.35  megawatts;  (6)  a  135- 
foot-long  rock-lined  tailrace;  and  (7) 
other  appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 


Federal  Register / Vol.  64.  No.  12 /Wednesday,  January  20,  1999 /Notices 


3077 


"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-1166  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Comments  for  an 
Applicant  Prepared  Environmental 
Assessment  Using  the  Alternative 
Licensing  Process 

January  13, 1999. 

a.  Type  of  Application:  Alternative 
Licensing  Process. 

b.  Project  No.:  2852. 

c.  Applicant:  New  York  State  Electric 
&  Gas  Corporation. 

d.  Name  of  Project:  Keuka 
Hydroelectric  Project. 

e.  Location:  Between  the  Waneta  and 
I^amoka  Lakes  impoundment  and  Keuka 
Lake  in  the  Counties  of  Schuyler  and 
Steuben,  New  York. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  Contact:  Carol  Howland. 
New  York  State  Electric  &  Gas  Corp.. 
Corporate  Dr..  Kirkwood  Ind.  Park.  P.O. 
Box  5224.  Binghamton,  NY  13902-5224. 
(607)  762-8881. 


h.  FERC  Contact:  Any  questions  on    • 
this  notice  should  be  addressed  to 
William  Guey-Lee,  E-mail  address 
william.gueylee@ferc.fed. us,  or 
telephone  (202)  219-2808;  or  John 
Costello.  E-mail 

john.costello@ferc.fed.us,  or  telephone 
(202)  219-2914. 

i.  Deadline  for  filing  scoping 
comments:  April  19. 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

j.  Description  of  the  Project:  The 
project  consists  of:  (1)  The  Bradford 
Dam  with  an  overall  length  of  about  580 
feet  and  crest  elevation  of  1.099  feet 
msl.  consisting  of  a  concrete  section, 
earthen  embankments,  outlet  works,  and 
spillway;  (2)  Waneta  and  Lamoka  Lakes 
with  surface  areas  of  781  acres  and  826 
acres  at  elevation  1,099  feet  msl,  and 
total  storage  of  27,200  acre-feet;  (3)  a 
9,300-foot-long  power  canal;  (4)  a  twin 
gated  concrete  box  culvert,  known  as 
Wayne  Gates,  measuring  8  feet  high  by 
6  feet  wide;  (5)  a  70-foot-long  by  16-foot- 
high  headgate  structure;  (6)  a  3,450-foot- 
long,  4-foot-diameter  concrete  penstock; 
(7)  an  835-foot-long.  42-inch-diameter 
steel  penstock;  (8)  a  powerhouse  with 
one  2.0-MW  generating  unit;  (9)  and 
appurtenant  equipment  connecting  the 
project  generation  to  a  34.5  kV 
subtransmission  system. 

k.  Scoping  Process: 

New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  intends  to  utilize 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  alternative 
licensing  process  (ALP).  Under  the  ALP, 
NYSEG  will  prepare  an  Applicant 
Prepared  Environmental  Assessment 
(APEA)  and  license  application  for  the 
Keuka  Hydroelectric  Project. 

On  November  27,1998.  NYSEG  made 
a  request  to  use  the  ALP.  and  on 
December  8.  i998.  notice  of  the  ALP 
request  was  issued  by  the  Commission. 

NYSEG  expects  to  file  with  the 
Commission,  the  APEA  and  the  license 
application  for  the  Keuka  Hydroelectric 
Project  by  February  2001. 


The  purpose  of  this  notice  is  to  inform 
you  of  the  opportunity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  solicit  your 
scoping  comments. 

Scoping  Meetings 

NYSEG  emd  the  Commission  staff  will 
hold  two  scoping  meetings,  one  in  the 
daytime  and  one  in  the  evening,  to  help 
us  identify  the  scope  of  issues  to  be 
addressed  in  the  APEA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 
APEA.  The  times  and  locations  of  these 
meetings  are  as  follows: 

Daytime  Meeting 

Tuesday.  February  16, 1999, 1  p.m.  to 
3  p.m..  Town  Hall.  Wayne.  New  York. 

Evening  Meeting 

Tuesday.  February  16. 1999.  7  p.m.  to 
9  p.m..  Town  Hall.  Wayne.  New  York. 

To  help  focus  discussions.  SDI  was 
mailed  in  December  1998,  outlining  the 
subject  areas  to  be  addressed  in  the 
APEA  to  the  parties  on  the  mailing  fist. 
Copies  of  the  SDI  also  will  be  available 
at  the  scoping  meetings. 

Based  on  all  written  comments 
received,  a  Scoping  Document  II  (SDII) 
may  be  issued.  SDII  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  APEA;  and  (5)  identify  those  issues 
that  require  a  detailed  analysis,  as  well 
as  those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
.will  be  asked  to  sign  in  before  the 
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meeting  starts  and  to  clearly  identify 
themselves  for  \.he  record. 

Individuals,  Organizations,  and 
agencies  with  Environmental,  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
deBning  and  clarifying  the  issues  to  be 
addressed  in  th(e  APEA. 
Linwood  A.  Wation,  Jr., 
Acting  Secretary} 
[FR  Doc.  99-1161  Filed  1-19-99;  8:45  am] 

BILUNO  CODE  tT^T■Jp^-M 


DEPARTMENT'OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applipation  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  13. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Apjplication:  Preliminary 
Permit. 

b.  Project  No.:  11643-000. 

c.  Date  Filed :|December  3, 1998. 

d.  Applicant:  [Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Muskingum  L&D 
11  Hydroelectric  Project. 

f.  Location:  On  the  Muskingum  River 
at  river  mile  85  J9  in  Muskingum 
County,  Ohio.   I 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  15  U.S.C.  ^l(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Uiiiversal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44^01,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
th0mas.dean@f9rc.fed.us,  or  telephone 
202-219-2778. 

j.  Deadline  fo^  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice.  I 

All  documente  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretlary,  Federal  Energy 
Regulatory  Comjnission,  888  First 
Street,  NE..  Waiiington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  document^  with  the  Commission 
to  serve  a  copy  pf  the  docimient  on  each 
person  whose  n^e  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  fntervenor  files 
comments  or  dojcuments  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 


particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  the  existing  15.3-foot-high, 
340-foot-long  Muskingum  Lock  and 
Dam  No.  11;  (2)  an  existing  352-acre 
reservoir  at  normal  pool  elevation  of 
690.34  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  2,400  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  line; 
and  (5)  other  appurtenances.  The  lock 
and  dam  is  owned  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

Applicant  estimates  that  the  average 
annual  generation  would  be  15,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,750,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
wviAv.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 


application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
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Applicant  speciBed  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  Ifan  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-1168  Filed  1-19-99;  8:45  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11644-000. 

c.  Date  Filed:  December  3, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Muskingum  L&D 
#3  Hydroelectric  Project. 

f.  Location:  On  the  Muskingum  River 
at  river  mile  14.2  in  Washington, 
County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r).      • 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 


person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  ifan  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  The  existing  17.6-foot-high, 
840-foot-long  Muskingum  Lock  and 
Dam  No.  3;  (2)  an  existing  628-acre 
reservoir  at  normal  pool  elevation  of 
607.64  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  3,000  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  line; 
and  (5)  other  appurtenances.  The  lock 
and  dam  is  owned  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

Applicant  estimates  that  the  average 
annual  generation  would  be  20,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,250,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO.  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 


notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  nanied  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-nemed  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Jjtreet  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 


3080 


Federal  Register/ Vol.  64,  No.  12 /Wednesday.  January  20,  1999 /Notices 


Coin 
adc  ress. 


ejch 


of  Project 
Regulatory 
mentioned 
notice  of  inten 
or  motion  to  i 
served  upon 
Applicant  spe(|i 
application. 

D2.  Agency 
state,  and  loca 
file  comments 
application.  A 
may  be  obtained 
from  the  Appli 
not  file  comme^its 
specified  for 
presumed  to 
copy  of  an  agei^cy 
be  sent  to  the 


Revifew,  Federal  Energy 

mission,  at  the  above- 

A  copy  of  any 
,  competing  application 
Intervene  must  also  be 
representative  of  the 
ified  in  the  particular 


'omments — Federal, 

agencies  are  invited  to 

m  the  described 

::opy  of  the  application 
by  agencies  directly 
i:ant.  If  an  agency  does 
within  the  time 
comments,  it  will  be 
no  comments.  One 
s  comments  must  also 
icant's 


fi  ing 
hive 


/ppli 


representative 
Linwood  A.  Wation 


Acting  Secretary. 
[FRDoc.  99-11 


711 


•  Jr., 

Filed  1-19-99;  8:45  am] 


BIUJNG  COO€  S717.01-M 


OEPARTMENllOF  ENERGY 

Federal  Energy  Regulatory 
Commission   | 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 


January  13. 1999 

Take  notice  that 
hydroelectric  a  )pl 
with  the  Comm  ission 
for  public  inspect 

a.  Type  of  Aj  plication 
Permit 

b.  Project  No 
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d.  Applicant: 
Power  Corporation 

e.  Name  of  Project 
#4  Hydroelectri  c 

f.  Location:  Qn 
at  river  mile  25 
County,  Ohio 
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Act.  16  use  §§]791C 
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Feltenberger 
Corporation,  11)45 
Akron,  Ohio  44301 
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202-219-2778. 
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Regulatory  Commission,  888  First 
Street,  NE',  Washington,  DC  20426. 

The  Commission  s  Rules  of  Practice 
and  Procedures  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  the  existing  17-foot-high, 
535-foot-long  Muskingum  Lock  and 
Dam  No.  4;  (2)  an  existing  490-acre 
reservoir  at  normal  pool  elevation  of 
616.96  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  1,800  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  line; 
and  (5)  other  appurtenances.  The  lock 
and  dam  is  owmed  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

Applicant  estimates  that  the  average 
annual  generation  would  be  11,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,000,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  application 
desiring  to  file  a  competing 
development  application  must  submit  to 


the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  jiamed  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
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and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-1171  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  I^liminary 
Permit. 

b.  Project  No.:  11648-000. 

c.  Date  Filed:  December  10, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Muskingimi  L&D 
#  Hydroelectric  Project. 

f.  Location:  On  the  Muskingum  River 
at  river  mile  40.2  in  Morgan  County, 
Ohio. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301.  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 


days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  consist  of  the  following 
facilities:  (1)  the  existing  20-foot-high, 
482-foot-long  Muskingum  Lock  and 
Dam  No.  6:  (2)  an  existing  476-acre 
reservoir  at  normal  pool  elevation  of 
634.05  feet  msl;  (3)  a  new  powerhouse 
on  the  tailrace  side  of  the  dam  with  a 
total  installed  capacity  of  3,500  kW;  (4) 
a  new  12.7  or  14.7  kV  transmission  line; 
and  (5)  other  appurienances.  The  lock 
and  dam  is  ovraed  by  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Parks  and  Recreation. 

Applicant  estimates  that  the  average 
annual  generation  would  be  22,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,000,000. 

L  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 


preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
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"PROTEST". 

INTERVENE' 


'MOTION  TO 
as  applicable,  and  the 


Project  Numbtr  of  the  particular 
application  to  which  the  Bling  refers. 
Any  of  the  abcve-named  documents 
must  be  filed  l|»y  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington.  T)C  20426.  An  additional 
copy  must  be  $ent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Cofnmission,  at  the  above- 
mentioned  adijress.  A  copy  of  any 
notice  of  intenjt.  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  eich  representative  of  the 
AppUcant  specified  in  the  particular 
appUcation.     ' 

D.  2  Agency  Comments — Federal, 
state,  and  loca  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtaini  id  by  agencies  directly 
bom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  h^ve  no  comments.  One 
copy  of  an  agepcy's  comments  must  also 
be  sent  to  the  Applicant's 
representative^. 
LJnwood  A.  VVal^n,  Jr., 
Acting  Secretai 
[PR  Doc.  99-11 7b  Filed  1-19-99;  8:45  am] 

BILUNQCOOE  671: 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  i 

Notice  of  Request  for  Temporary 
Variance 

January  13, 1999 

Take  notice  I  hat  the  following 
hydroelectric  application  has  been  filed 
with  the  Comniission  and  is  available 
for  public  insp^tion: 

a.  Type  of  Amplication:  Request  for 
Temporary  Valance. 

b.  Project  Noi:  2210-019. 

c.  Date  Filed)  January  8. 1999. 

d.  Applicant;  Appalachian  Power 
Company. 

e.  Name  of  Poject:  Smith  Mountain 
Project. 

f.  Location:  C  in  the  Roanoke  River  in 
Bedford.  Frank  in.  Campbell, 
Pittsylvania  am  i  Roanoke  Counties, 
Virginia. 

g.  Filed  Pursliant  to:  Federal  Power 
Act,  16  U.S.C.  ;'91(a)-825(r). 

h.  Applicant  Contact:  Mr.  Frank  M. 
Simms,  Ameriqan  Electric  Power,  1 
Riverside  Plaza 


2372,(509)  754-3451 


,  Columbus,  OH  43215- 


i.  FERC  Contact:  Robert  J.  Fletcher, 
(202)  219-1206. 

i.  Comment  Date:  January  25, 1999. 

k.  Description  of  Request:  On 
December  17, 1998,  the  Commission 
approved  an  emergency  45-day  variance 
(which  will  expire  on  January  31, 1999) 
to  reduce  the  minimum  flow 
requirements  of  article  29  during  the 
drought  conditions  occurring  at  the 
Smith  Mountain  Project.  While  forecasts 
are  for  a  return  to  normal  rainfall 
patterns,  the  continuing  effects  of  the 
drought  remain  a  concern.  Therefore, 
another  temporary  variance  is  being 
requested.  The  licensee  is  requesting 
that  the  term  of  this  second  temporary 
variance  be  extended  until  such  time 
that  the  normal  operating  level  for  the 
Smith  Mountain  Development 
(elevation  795  feet  NGVD)  is  obtained 
and  the  discharges  required  under 
article  29  can  be  maintained.  The 
determination  of  the  actual  time  to 
terminate  the  variance  would  be  done  in 
consultation  with  the  resource  agencies 
and  the  downstream  stakeholders.  As  an 
alternative,  the  licensee  requests  that 
the  termination  date,  at  a  minimum  be 
extended  for  an  additional  45  days,  or 
March  17, 1999. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington.  D.C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 


Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-1173  Piled  1-19-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM99-2-000] 

Regional  Transmission  Organizations; 
Notice  of  Dates  and  Locations  for 
Consultation  Sessions  With  State 
Commissions 

January  13, 1999. 

On  November  24, 1998,  the 
Commission  issued  notice  in  this  docket 
if  its  intent  to  consult  with  State 
commissions  pursuant  to  section  202(a) 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  824a(a)  1994).*  The  Commission 
stated  that  the  purpose  of  this  initial 
consultation  is  to  afford  State 
commissions  a  reasonable  opportunity 
to  present  their  views  and 
recommendations  with  respect  to  the 
potential  implementation  of  section 
202(a)  as  part  of  a  broader  initiative 
involving  the  establishment  of  regional 
transmission  organizations  (RTOs). 

The  Commission  has  now  identified 
three  dates  and  locations  for  the  initial 
consultations  announced  in  the 
November  24  notice.  The  consultation 
sessions  will  be: 

•  February  11, 1999  in  St.  Louis, 
Missouri. 

•  February  12, 1999  in  Las  Vegas, 
Nevada. 

•  February  17, 1999  in  Washington, 
DC. 

Any  State  commission  that  wishes  to 
participate  in  one  of  the  consultation 
sessions  should  advise  the  Commission, 
by  no  later  than  January  28, 1999,  as  to 
which  one  of  the  sessions  it  wishes  to 
send  a  representative(s).  It  is  the 
Commission's  preference  that  State 
commissions  participate  in  the  session 


'  See  Notice  of  Intent  to  Consult  Under  Section 
202(a).  63  FR  66.158,  December  1,  1998. 
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nearest  their  geographic  location.  The 
contact  person  at  the  Commission  for 
this  purpose  is  James  Apperson,  (202) 
208-0004.  The  Commission  will  issue 
another  notice  prior  to  the  consultation 
sessions  with  further  details  about  the 
participants  and  format  of  the  sessions. 

As  we  stated  in  our  November  24 
notice,  after  these  initial  consultation 
sessions,  there  will  be  additional 
opportunities  for  consultation  during 
which  the  Commission  will  solicit  and 
consider  the  views  of  the  States,  and 
others,  in  a  rulemaking  or  other  generic 
proceeding  on  RTOs. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-1215  Filed  1-19-99;  8:45  am] 
BILUNG  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00567;  FRL-6047-5] 

Renewal  of  Pesticide  Information 
Collection  Activities;  Foreign 
Purchaser  Acknowledgment  Statement 
of  Unregistered  Pesticides;  Request 
for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  EPA  is  seeking 
public  comment  and  information  on  the 
following  Information  Collection 
Request  (ICR):  "Foreign  Purchaser 
Acknowledgment  Statement  of 
Unregistered  Pesticides"  (EPA  ICR  No. 
0161.08.  0MB  No.  2070-0027).  This  ICR 
involves  a  collection  activity  that  is 
currently  approved  and  scheduled  to 
expire  on  March  31,  1999.  The  ICR 
describes  the  nature  of  the  infonnation 
collection  activity  and  its  expected 
burden  and  costs.  Before  submitting  this 
ICR  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  approval 
under  the  PRA,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
collection. 

DATES:  Written  comments  must  be 
received  on  or  before  March  22,  1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameo  Smoot.  Office  of  Pesticide 
Programs,  Mail  Code  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 


Telephone:  703-305-5454,  fax:  703- 
305-5884,  e-mail: 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Notice  Apply  To  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  manufacture, 
reformulate,  or  repackage  pesticide 
products  for  export  that  are  not 
registered  (see  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  sold  (see  section  6(a)(1) 
,of  FIFRA)  in  the  United  States.  You 
must  submit  and  obtain  a  signed 
statement  from  the  foreign  purchaser 
acknowledging  that  the  purchaser  is 
aware  that  the  pesticide  is  not  registered 
for  use  in  the  United  States  and  cannot 
be  sold  in  the  United  States.  A  copy  of 
this  statement  must  be  transmitted  to  an 
appropriate  official  of  the  government  in 
the  importing  country  and  a  copy  must 
be  submitted  to  EPA  within  7  days  of 
the  export  shipment. 

Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to  the  following: 


Category 

NAICS  Code 

SIC  Codes 

Examples  of  Potentially  Affected  Entities 

Pesticide   and   other   agricultural   ctiemical 
manufacturing 

325320 

286— Industrial  organic 
chemicals 

287— Agricultural  chemi- 
cals 

Exporters  of  pesticide  products 

Reformulators  for  export  of  unregistered  pes- 
ticides 

Repackagers  for  export  of  unregistered  pes- 
ticides 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  To  determine  whether 
you  or  your  business  is  affected  by  this 
action,  you  should  carefully  examine 
the  applicability  provisions  in  the  table 
above  or  refer  to  section  17  of  FIFRA.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  or  Other  Support 
Documents? 

A.  Electronic  Availability 

Electronic  copies  of  this  document 
and  the  ICR  are  available  from  the  EPA 


Home  Page  at  the  Federal  Register  - 
Environmental  Docimients  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://wvkrw.epa.gov/ 
fedrgstr/).  You  can  easily  follow  the 
menu  to  find  this  Federal  Register 
notice  using  the  publication  date  or  the 
Federal  Register  citation  for  this  notice. 
Although  a  copy  of  the  ICR  is  posted 
with  the  Federal  Register  notice,  you 
can  also  access  a  copy  of  the  ICR  by 
going  directly  to  http://wMrw.epa.gov/ 
icr/.  You  can  then  easily  follow  the 
menu  to  locate  this  ICR  by  the  EPA  ICR 
number,  the  0MB  control  number,  or 
the  title  of  the  ICR. 

B.  Fax-on-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  6058  for  a  copy  of  the 
ICR. 


C.  In  Person  or  By  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  notice 
or  the  ICR  referenced,  please  contact  the 
person  identified  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

In  addition,  the  official  record  for  this 
notice,  including  the  public  version,  has 
been  established  for  this  notice  under 
docket  control  number  OPP-00567 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  the  Office 
of  Pesticide  Programs  (OPP)  Public 
Docket.  Rm.  119.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlint'*on,  VA,  from 
8:30  a.m.  to  4  p.m..  Monday  through 
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Friday,  exclut  ing  legal  holidays.  The 
OPP  Public  D  )cket  telephone  number  is 
703-305-580i. 

III.  How  Can  I  Respond  To  This  Notice? 

A.  How  and  7(9  Whom  Do  I  Submit  the 
Comments? 


You  may  siimit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identiw  the  appropriate  docket 
control  numbtr.  OPP-00567,  in  your 
correspondence. 

1.  By  mail,  submit  written  comments 
to:  OPP  Publi(i  Docket,  Public 
Information  aad  Records  Integrity 
Branch,  Infonpation  Resources  and 
Services  Divi^on  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  E|C  20460. 

2.  In  person\or  by  courier.  Deliver 
written  commimts  to:  OPP  Public 
Docket,  Public  Information  and  Records 
Integrity  Branch,  Rm.  119.  CM  #2, 1921 
Jefferson  Davi$  Highway.  Arlington,  VA, 
Telephone:  70^-305-5805. 

3.  ElectronidaUy.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-ldocket@epa.gov.  Please 
note  that  you  should  not  submit  any 
information  elfectronically  that  you 
consider  to  be  |CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  u$e  of  special  characters 
and  any  form  ()f  encryption.  Comment 
and  data  will  $lso  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  or  ASCn  file 
format.  All  coi^ments  and  data  in 
electronic  fomt  must  be  identified  by 
the  docket  control  number  OPP-00567. 
Electronic  conjments  on  this  notice  may 
also  be  filed  online  at  many  Federal 
Depository  Libraries. 


I  Handle  CBI 
I  Want  To  Submit  To 


B.  How  Shoulc 
Information  That 
the  Agency? 

You  may  cla  m  information  that  you 
submit  in  response  to  this  notice  as  CBI 
by  marking  any  part  or  all  of  that 
information  asOI.  Information  so 
marked  will  nqt  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  \  copy  of  the  comment 
that  does  not  cpntain  CBI  must  also  be 
submitted  for  inclusion  in  the  public 
record.  Inform)  ition  not  marked 
confidential  w;  11  be  included  in  the 
public  docket  liy  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
listed  in  the  "FDR  FURTHER 
INFORMATION^  CONTACT"  section. 

C.  What  Infom  ation  is  EPA  Particularly 
Interested  in? 

Pursuant  to  Action  3506(c)(2)(A)  of 
PRA,  EPA  specifically  solicits 


comments  and  information  to  enable  it 
to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

D.  What  Should  I  Consider  When  I 
Prepare  My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  your  views  as  clearly  "as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

•  Tell  us  what  you  support,  as  well  as 
what  you  disagree  vdth. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 

•  Make  sure  to  submit  your  comments 
by  the  deadline  in  this  notice. 

•  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  You 
can  do  this  by  providing  the  docket 
control  number  assigned  to  the  notice, 
along  with  the  name.  date,  and  Federal 
Register  citation,  or  by  using  the 
appropriate  EPA  or  OMB  ICR  number. 

rv.  What  Information  Collection 
Activity  or  ICR  Does  This  Notice  Apply 
To? 

EPA  is  seeking  comments  on  the 
following  ICR: 


Title:  Foreign  Purchaser 
Acknowledgment  Statement  of 
Unregistered  Pesticides. 

ICR  numbers:  EPA  ICR  No.  0161.08, 
OMB  No.  2070-0027. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  March  31. 1999. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information,  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and.  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 
9. 

Abstract:  EPA  is  responsible  for  the 
regulation  of  pesticides  as  mandated  by 
FIFRA.  However.  FIFRA  section  17 
requires  an  exporter  of  any  pesticide  not 
registered  under  FIFRA  section  3  or  sold 
under  FIFRA  section  6(a)(1)  to  obtain  a 
signed  statement  fi"om  the  foreign 
purchaser  acknowledging  that  the 
purchaser  is  aware  that  the  pesticide  is 
not  registered  for  use  in  the  United 
States  and  cannot  be  sold  in  the  United 
States.  A  copy  of  this  statement  must  be 
transmitted  to  an  appropriate  official  of 
the  government  in  the  importing 
country.  The  purpose  of  the  purchaser 
acknowledgment  statement  requirement 
is  to  notify  the  government  of  the 
importing  country  that  a  pesticide 
judged  hazardous  to  human  health  or 
the  environment,  or  for  which  no  such 
hazard  assessment  has  been  made,  will 
be  imported  into  that  country. 

The  typical  exporter  must  ascertain 
the  registration  status  of  the  product 
that  is  being  produced  for  export.  After 
determining  that  an  exported  product  is 
not  registered  in  the  United  States,  the 
exporter  must  obtain  a  statement  from 
the  foreign  purchaser  of  the  pesticide 
acknowledging  the  name  and  address  of 
the  exporter  and  the  purchaser,  the 
name  of  the  product  and  the  active 
ingredient,  a  statement  that  the  foreign 
purchaser  is  aware  that  the  product  is 
not  registered  in  the  United  States  and 
cannot  be  sold  for  use  in  the  United 
States,  and  if  known,  the  final 
destination  of  the  shipment  and  the 
signature  of  the  foreign  purchaser.  This 
will  normally  require  that  the  exporter 
provide  the  purchaser  with  a  prepared 
statement  for  signature  or  with 
instructions  that  are  adequate  to  ensure 
that  the  purchaser  can  prepare  the 
statement. 

There  are  no  required  forms  for  the 
Foreign  Purchaser  Acknowledgment 
Statement  (FPAS).  In  preparing  the 
statement,  the  exporter  is  free  to  format 
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the  document  in  any  manner  as  long  as 
it  includes  all  the  required  information. 
The  exporter  must  obtain  the  signed 
statement  from  the  foreign  purchaser 
before  the  pesticide  can  be  shipped. 

If  the  exporter  anticipates  making 
more  than  one  shipment  of  the  product 
to  the  purchaser  in  a  given  year,  the 
exporter  may  elect  to  notify  EPA  only  at 
the  time  of  the  first  shipment,  and  to 
choose  to  comply  with  the  annual 
reporting  option,  which  requires  the 
submission  of  a  annual  summary  of 
shipments  of  pesticides  shipped  to  each 
purchaser. 

The  exporter  is  required  to  send  a 
copy  of  the  purchaser  acknowledgment 
statement  to  EPA  within  7  days  of 
having  shipped  the  pesticide,  along 
with  a  signed  statement  that  the 
shipment  did  not  occur  prior  to  receipt 
of  the  purchaser  acknowledgment 
statement.  In  addition,  if  the  exporter 
chooses  to  comply  with  the  annual 
reporting  option,  he  or  she  must  include 
a  statement  that  the  FPAS  is  for  the  first 
shipment  of  a  pesticide  to  a  particular 
purchaser  in  a  specific  country  and  that 
the  exporter  will  comply  with  the 
annual  summary  reporting  option. 
Where  an  exporter  chooses  to  comply 
with  the  annual  summary  reporting 
option,  a  summary  must  be  sent  after 
the  end  of  the  calendar  year  which  lists 
all  shipments  of  a  particular  pesticide 
shipped  to  a  particular  foreign 
purchaser. 

It  is  not  required  for  the  statement  to 
be  shipped  in  time  for  EPA  to  notify  the 
importing  country  prior  to  arrival  of  the 
pesticide. 

Submission  of  a  purchaser 
acknowledgment  statement  does  not 
require  the  maintenance  of  any  records 
unique  to  this  section.  All  records 
needed  to  ensure  and  verify  compliance 
with  this  requirement  are  required 
under  section  8  of  FIFRA. 

A.  Exemption  of  Research  and 
Development  Pesticides 

Persons  claiming  an  exemption  from 
the  FPAS  requirement  for  the  export  of 
research  and  development  products 
must  maintain  records  which  support 
the  R  D  claim  for  each  shipment  so 
claimed.  In  its  policy,  EPA  has  limited 
research  claims  only  to  shipments 
where  it  is  imlikely  that  the  quantity 
shipped  could  have  a  significant 
commercial  use.  Thus,  the  records  must 
be  sufficient  to  support  the  claim  that 
the  quantity  shipped  is  only  sufficient 
for  use  within  the  overall  application 
constraints  (e.g.,  less  than  10  acres  of 
terrestrial  use)  described  in  the  policy. 

When  a  person  exports  a  pesticide  for 
research  purposes,  that  person  may 
support  the  claim  of  research  intent/ 


purpose  by  first  securing  confirmatory 
documentation  that  the  recipient/ 
purchaser  understands  that  the 
exportation  is  for  testing  purposes  only 
within  the  limits  of  the  policy.  This  can 
be  either  in  the  form  of  communications 
received  from  the  purchaser  before  or  on 
the  date  of  export  or  in  the  form  of 
instructions  sent  to  the  purchaser  before 
or  on  the  date  of  export. 

Alternatively,  the  exporter  may  retain 
records  which  indicate  that  the  quantity 
shipped  is  compatible  with  the  claim 
that  the  amount  sent  is  not  enough  to  be 
used  in  applications  exceeding  those 
provided  as  exempt  under  the  policy. 
Such  information  could  include  results 
of  tests,  citations  of  literature,  or  other 
information  which  supports  the  claim. 

At  the  time  of  shipment,  the  exporter 
must  produce  a  record  of  the  identity, 
amount,  and  date  that  the  pesticide  was 
shipped,  the  destination  and  purchaser, 
and  the  intended  research  use.  Most  of 
this  information  is  provided  in  copies  of 
or  original  invoice/shipping  records 
normally  maintained  for  such  products. 
Note  that  records  of  shipment  of 
pesticides  are  already  required  to  be 
maintained  under  FIFR>^  section  8. 
Other  documentation  supporting 
research  use  is  generally  available  as 
typical  business  practice  and  should  not 
impose  additional  burden  to  maintain 
with  shipping  records. 

The  records  of  shipment  and 
confirmation  of  research  intent  must  be 
maintained  and  made  available  for 
inspection  and  copying  by  EPA  for  2 
years  following  the  exportation  of  the 
pesticide. 

B.  Export  Labeling 

Every  exported  pesticide,  device  and 
active  ingredient  used  in  producing  a 
pesticide  must  bear  a  label  or  labeling 
which  meets  the  requirements  of  FIFRA 
section  17(a)(1).  This  requirement 
applies  to  all  such  pesticides,  devices, 
or  active  ingredients,  regardless  of 
whether  the  export  is  for  commercial  or 
research  and  development  use. 

Compliance  with  the  label 
requirements  can  be  met  by  labeling 
either  individual  containers,  or  using 
supplemental  labeUng,  or  through  a 
combination  of  the  two.  To  ease  the 
compliance  burden  of  this  requirement, 
EPA  allows  you  to  use  a  supplemental 
label  as  an  option.  This  option  allows 
the  exporter  to  attach  a  paper  with  the 
labeling  information  to  the  shipping 
container,  rather  than  prepare 
individual  product  labels. 

Exporters  are  also  required  to  keep 
records  of  the  product  labeling  used, 
including  the  EPA  registered  labeling, 
any  foreign  labeling  on  or  attached  to 
the  product  when  shipped,  and  as 


applicable,  any  supplemental  labeling 
used.  The  records  shall  be  maintained 
in  a  manner  that  shows  exactly  which 
labels  and  labeling  accompanied  each 
shipment  of  a  pesticide  product  to  a 
foreign  country. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  This  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours  per  response,  and  the 
following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities: 
Exporters  of  unregistered  pesticides. 

Estimated  total  number  of  potential 
respondents:  2,500. 

Frequency  of  response:  As  determined 
by  exporter. 

Estimated  total  annual  burden  hours: 
24,753. 

Estimated  total  annual  burden  costs: 
$1,952,960. 

VI.  Are  There  Changes  in  the  Estimates 
From  the  Last  Approval? 

There  was  a  slight  increase  in  the 
respondent  total  since  the  last  1995  ICR, 
from  2000  to  2500.  Labor  costs  have 
been  adjusted  to  reflect  the  current  labor 
rates.  EPA  is  particularly  interested  in 
receiving  comments  on  these  changes. 

VII.  What  is  the  Next  Step  in  the 
Process  for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  0MB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  piirsuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
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opportunity  to  submit  additional 
comments  to  OiyiB.  If  you  have  any 
questions  aboutlthis  ICR  or  the  approval 
process,  please  tontact  the  person  listed 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 


action:  Notice. 


List  of  Subjects 

Environmentdl 
Information  collection 


Dated:  January 
Susan  H.  Waylani 

Acting  Assistant  A  dm 
Prevention,  Pesticides 


[FR  Doc.  99-1026 

BILUNO  CODE  6660  6>  F 


protection, 
requests. 


1999. 


inistrator  for 

and  Toxic  Substances. 


=■116(1 1-19-99;  8:45  am] 


r 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[OPP-00566;  FRL>«046-6] 

Renewal  of  Pesticide  Information 
Collection  Activities;  Notice  of 
Pesticide  Registration  By  States  To 
Meet  A  Special  Local  Need;  Request 
for  Comments 

agency:  Enviroiimental  Protection 
Agency  (EPA). 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Environmental 
Protection  Agency  (EPA)  is  seeking 
public  comment  on  the  following 
Information  Collection  Request  (ICR): 
"Notice  of  Pesticide  Registration  by 
States  to  Meet  a  Special  Local  Need, 
Section  24(c)"  (EPA  ICR  No.  0595.07; 
0MB  No.  2070-0055).  This  ICR  involves 
a  collection  activity  that  is  currently 
approved  and  scheduled  to  expire  on 
March  31, 1999.  The  ICR  describes  the 
nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 

DATES:  Written  comments  must  be 
received  on  or  before  March  22,  1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cameo  Smoot,  Office  of  Pesticide 
Programs,  Mail  Code  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  703-305-5454,  fax:  703- 
305-5884,  e-mail: 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Does  This  Notice  Apply  To  Me? 

This  notice  applies  to  any  state 
exercising  authority  to  register 
additional  uses  of  federally  registered 
pesticides  for  distribution  and  use 
within  the  state  to  meet  a  special  local 
need  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  section  24(c).  The  term 
"state"  includes  a  state,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  the 
Trust  Territory  of  the  Pacific  Islands  and 
American  Samoa. 

Potentially  affected  categories 
include: 


Category 


State  agenctes/govemments 


NAICS  Code 


923120 


SIC  Code 


9431 


Example  of  Potentially  Affected  Entity 


State  Agencies  issuing  state  registration  for  ad- 
ditional uses  of  federally  registered  pesticides 
to  be  used  within  the  state. 


If  you  have  an] '  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity  J  consult  the  technical 
person  hsted  in  4ie  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  or  Otlier  Support 
Documents? 

A.  Electronic  Availability 

Electronic  copies  of  this  document 
and  the  ICR  are  aivailable  from  the  EPA 
Home  Page  at  th0  Federal  Register  - 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (httb://wwrw.epa.gov/ 
fedrgstr/).  You  can  easily  follow  the 
menu  to  find  this  Federal  Register 
notice  using  the  publication  date  or  the 
Federal  Register  citation  for  this  notice. 
Although  a  copy  of  the  ICR  is  posted 
with  the  Federal  Register  notice,  you 
can  also  access  a  copy  of  the  ICR  by 
going  directly  to  http://www.epa.gov/ 
icr/.  You  can  the^  easily  follow  the 
menu  to  locate  this  ICR  by  the  EPA  ICR 
number,  the  0MB  control  number,  or 
the  title  of  the  ICR. 


B.  Fax-on-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  6057  for  a  copy  of  the 
ICR. 

C.  In  Person  or  By  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  notice 
or  the  ICR  referenced,  please  contact  the 
person  identified  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

In  addition,  the  official  record  for  this 
notice,  including  the  public  version,  has 
been  established  for  this  notice  under 
docket  control  number  OPP-00566 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  the  Office 
of  Pesticide  Programs  (OPP>  Public 
Docket,  Rm.  119.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 


OPP  Public  Docket  telephone  nimiber  is 
703-305-5805. 

m.  How  Can  I  Respond  To  This  Notice? 

A.  How  and  To  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number,  OPP-00566,  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments 
to:  OPP  Public  Docket,  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier  Deliver 
written  comments  to:  OPP  Public 
Docket,  Public  Information  and  Records 
Integrity  Branch,  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
Telephone:  703-305-5805. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Please 
note  that  you  should  not  submit  any 
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information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  Ble 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-00566. 
Electronic  comments  on  this  notice  may 
also  be  filed  online  at  many  Federal 
Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  To 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  notice  as  CBI 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  also  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

C.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2KA)  of 
PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  tne  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

D.  What  Should  I  Consider  When  I 
Prepare  My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 


consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

•  Tell  us  what  you  support,  as  well  as 
what  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 

•  Make  sure  to  submit  your  comments 
by  the  deadline  in  this  notice. 

•  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading], 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  You 
can  do  this  by  providing  the  docket 
control  number  assigned  to  the  notice, 
along  with  the  name,  date,  and  Federal 
Register  citation,  or  by  using  the 
appropriate  EPA  or  OMB  ICR  number. 

rV.  What  Information  Collection 
Activity  or  ICR  Does  This  Notice  Apply 
To? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Renewal  of  Pesticide 
Information  Collection  Activities: 
Notice  of  Pesticide  Registration  by 
States  to  Meet  a  Special  Local  Need, 
Section  24(c). 

ICH  numbers:  EPA  ICR  No.  0595.07; 
OMB  No.  2070-0055. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  March  31, 1999. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information,  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and,  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 
9. 

Abstract:  EPA  is  responsible  for  the 
regulation  of  pesticides  as  mandated  by 
FIFRA.  However,  FIFRA  section  24(c) 
also  authorizes  States  to  register 
additional  uses  of  federally  registered 
pesticides  for  distribution  and  use 
within  their  boarders  to  meet  a  special 
local  need(SNL).  A  state-issued 
registration  under  FIFRA  section  24(c)  is 


deemed  a  federal  registration  for  the 
purposes  of  the  pesticide's  use  within 
the  state's  boundaries.  A  state  must 
notify  EPA,  in  writing,  of  any  action  it 
takes,  i.e.,  issues,  amends,  or  revokes,  a 
state- registration.  To  support  a  special 
need  registration  all  applicants  must 
submit  to  the  state  basic  pesticide 
product  information  including: 

1.  Name  and  address  of  the  applicant 
and  any  other  person  whose  name  will 
appear  on  the  labeling  or  in  the 
directions  for  use. 

2.  The  name  of  the  pesticide  product, 
and,  if  the  application  is  for  an 
amendment  to  a  federally  registered 
product,  the  EPA  registration  number  of 
that  product. 

3.  A  copy  of  the  proposed  labeling, 
including  all  claims  made  for  the 
product  as  well  as  directions  for  its  use 
to  meet  the  special  local  need  consisting 
of: 

i.  For  a  new  product,  a  copy  of  the 
complete  proposed  labeling. 

ii.  For  an  additional  use  of  a  federally 
registered  product,  a  copy  of  proposed 
supplemental  labeling  and  a  copy  of  the 
labeling  for  the  federally  registered 
product. 

iii.  If  a  state  classifies  for  restricted 
use  of  a  product  or  use,  which  is  not 
required  to  be  so  classified  under 
FIFRA,  supplemental  labeling  for  the 
product  or  use  containing  additional 
appropriate  precautions,  and  a 
statement  that  the  product  or  use  is  for 
restricted  use  within  the  state  may  be 
required. 

4.  The  complete  formula  of  the 
product,  if  the  application  is  for  a  new 
product  registration. 

5.  Any  other  information  that  is 
required  to  be  reviewed  prior  to 
registration. 

Once  a  state  issues  a  SLN  registration, 
the  label  of  the  pesticide  product  must 
contain: 

1.  A  statement  identifying  the  state 
where  registration  is  to  be  valid. 

2.  The  special  local  need  registration 
number  assigned  by  the  state. 

3.  For  an  additional  use  of  a  federally 
registered  product,  the  state  must 
require  that  at  the  time  of  sale,  labeling 
from  the  federally  registered  product  be 
accompanied  by  supplemental  labeling. 

To  ensure  that  the  states  do  not  issue 
any  registrations  that  might  conflict 
with  other  requirements  in  FIFRA,  or 
with  section  408  or  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
which  requires  that  a  tolerance  exist  for 
any  pesticide  used  on  a  food  or  feed 
commodity.  FIFRA  section  24(c)(3) 
allows  the  EPA  to  determine  whether  or 
not  a  state  issued  registration  is 
inconsistent  with  the  FFDCA  or  if  the 
use  of  a  pesticide  registered  by  the  state 
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constitutes  an 


mminent  hazard.  To 


make  such  a  di  (termination  the  EPA 
requires  states  |to  submit  EPA  Form 
8570-25: 

1.  Within  lOJworicing  days  from  the 
date  a  state  issies,  amends  or  revokes  a 
registration,  th  i  state  is  required  to 
notify  the  EPA,  in  writing,  of  the  action. 
Notification  of  state  registrations,  or 
amendments  thereto,  shall  include: 

i.  Effective  djte  of  the  registration  or 
amendment. 

ii.  Confidential  statement  of  the 
formula  of  any  new  product. 

iii.  A  copy  o  the  draft  labeling 
reviewed  and  i  pproved  by  the  state, 
provided  that  labeling  previously 
approved  by  the  Administrator  as  part 
of  a  federal  reg  stration  need  not  be 
submitted. 

2.  Notification  of  state  registrations  or 
amendments  sltall  be  supplemented  by 
the  state  sendimg  to  the  EPA  a  copy  of 
the  final  printed  labeling  approved  by 
the  state  within  60  days  after  the 
effective  date  of  the  registration  or 
amendment.     I 

3.  Notificatidn  of  revocation  of  a 
registration  by  b  state  shall  indicate  the 
effective  date  a|f  revocation  and  shall 
state  the  reasorts  for  revocation. 

4.  The  Agenc  y  may  request,  when 
appropriate,  th  it  a  state  submit  any  data 
used  by  the  sta  e  to  determine  that 
unreasonable  a  Iverse  effects  will  not  be 
caused. 

The  Agency  i  las  90  days  to  determine 
whether  the  SLJN  registration  should  be 
disapproved.  If  the  SLN  is  disapproved, 
the  state  is  resp  onsible  for  notifying  the 
affected  registrant. 

V.  What  are  EI^'s  Burden  and  Cost 
Estimates  for  litis  ICR? 

Under  the  PHA,  "burden"  means  the 
total  time,  effoijt,  or  financial  resources 
expended  by  ptrsons  to  generate, 
maintain,  retaii,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collect  on  it  includes  (he  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  foi  the  purposes  of 
collecting,  valii  lating.  and  verifying 
information,  prpcessing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  anid  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provjides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 


collection  of  information  is  estimated  to 
average  12.5  hours  per  response.  The 
following  is  a  summary  of  the  estimates 
tciken  from  the  ICR: 

Respondents/affected  entities:  States. 

Estimated  total  number  of  potential 
respondents:  550. 

Frequency  of  response:  Determined  by 
the  state. 

Estimated  total/average  number  of 
responses  for  each  respondent:  9.8. 

Estimated  total  annual  burden  hours: 
6.875. 

Estimated  total  annual  burden  costs: 
$521,950. 

VI.  Are  There  Changes  in  the  Estimates 
From  the  Last  Approval? 

The  number  of  applications  made  by 
the  states  since  the  renewal  of  the  last 
ICR  has  not  changed,  and  no  changes 
have  been  made  in  the  requirements  for 
section  24(c)  applications. 

VII.  What  is  the  Next  Step  in  the 
Process  for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  0MB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

List  of  Subjects 

Environmental  protection. 
Information  collection  requests. 

Dated:  January  6,  1999. 

Susan  H.  Wayland, 

Acting  Assistant  A  dministrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  99-1028  Filed  1-19-99;  8:45  am) 

BILUNQ  CODE  6S40-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6221-8] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Construction  Grants  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Construction  Grants  Program 
Information  Collection  Request,  EPA 
ICR  No.  0827.05,  OMB  Control  Number 
2040-0027,  Expiration:  02/28/99.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  19, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
dovmload  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0827.05. 
SUPPLEMENTARY  INFORMATION: 

Title:  Construction  Grants  Program . 
Information  Collection  Request,  OMB 
Control  No.  2040-0027,  EPA  ICR  No. 
0827.05,  expiring  02/28/99.  This  is  a 
request  for  an  extension  of  a  currently 
approved  collection. 

Abstract:  The  purpose  of  this  ICR  is  to 
revise  and  extend  the  current  clearance 
for  the  collection  of  information  under 
the  EPA  Construction  Grants  Program, 
40  CFR  Part  35,  Subpart  1,  and  Title  II 
of  the  Clean  Water  Act  (CWA).  The 
program  includes  reporting 
requirements  for  municipalities,  Indian 
Tribes,  and  States.  In  this  ICR,  the 
reporting  requirements  for  the 
Construction  Grants  Program  are 
divided  into  three  categories: 

1.  Requirements  associated  with 
new  grant  awards; 

2.  Requirements  associated  with 
project  completions;  and 

3.  Requirements  imposed  on  States. 
An  agency  may  not  conduct  or  ^ 

sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  May  1, 
1998  (63  FR  24174);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4.7  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
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for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State, 
Local,  or  Tribal  Governments. 

Estimated  Number  of  Respondents: 
60. 

Frequency  of  Response:  Periodic, 
variable. 

Estimated  Total  Annual  Hour  Burden: 
76,752  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $0.00. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  followring  addresses. 
Please  refer  to  the  EPA  ICR  No.  and 
0MB  Control  No.  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137).  401  M 

Street.  SW,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington.  DC  20503 

Dated:  January  13. 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  99-1257  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00581;  FRL-6057-1] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 


Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  the  following  issues: 

•  Aggregate  exposure  assessment 
guidance  for  combining  exposure  from 
multiple  sources  and  routes. 

•  Review  of  studies  on  partitioning, 
toxicity,  and  bio-availability  of  synthetic 
pyrethroids  in  sediments. 

•  Time-sensitive  reversibility  of 
Aldicarb-induced  Cholinesterase 
inhibition  as  a  factor  in  acute  dietary 
risk  assessment. 

DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  February  23 
and  24  ft-om  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
Ballston  Holiday  Inn,  1-66  and  Glebe 
Road,  Arlington,  VA  22203  The 
telephone  number  for  the  hotel  is:  (703) 
243-9800. 

By  mail,  submit  written  comments 
(one  original  and  20  copies)  to:  Larry 
Dorsey,  Designated  Federal  Official  for 
the  FIFRA/Scientific  Advisory  Panel 
(7101C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person  or  by  delivery 
service,  bring  comments  to:  Rm.  117S, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  III  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  fi'om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Dorsey,  Designated  Federal 
Official,  FIFRA  Scientific  Advisory 
Panel  (7101C).  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location: 
Rm.  117S,  Crystal  Mall  (CM  #2),  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202;  telephone:  (703)  305-5369;  e- 
raail:  dorsey.larry@epamail.epa.gov. 


A  meeting  agenda  is  currently 
available  and  copies  of  EPA  primary 
background  documents  for  the  meeting 
will  be  available  no  later  than  February 
1,  1999.  The  meeting  agenda  and  EPA 
primary  background  documents  may  be 
obtained  by  contacting  the  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460;  Office  location: 
Rm.  119,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202; 
telephone:  (703)  305-5805. 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Electronic  copies  of  this  document 
and  various  support  documents  are 
available  from  the  EPA  home  page  at  the 
Federal  Register-Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:  // 
www.epa.gov/fedrgstr/). 

The  meeting  agenda  and  EPA  primary 
background  documents  are  also 
available  on  the  EPA  web  site  http:// 
wrwrw.epa.gov/pesticides/SAP/. 

U.  Procedures  for  Participation 

Any  member  of  the  public  wishing  to 
submit  written  comments  should 
contact  Larry  Dorsey  at  the  address  or 
the  phone  number  given  above  to 
confirm  that  the  meeting  is  still 
scheduled  and  that  the  agenda  has  not 
been  modified  or  changed.  Interested 
persons  are  permitted  to  file  written 
statements  before  the  meeting.  To  the 
extent  that  time  permits  and  upon 
advanced  written  request  to  the 
Designated  Federal  Official,  interested 
persons  may  be  permitted  by  the  Chair 
of  the  Scientific  Advisory  Panel  to 
present  oral  statements  at  the  meeting. 
There  is  no  limit  on  the  length  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  Persons  wishing  to  make  oral 
and/or  written  statements  should  notify 
the  Designated  Federal  Official  and 
submit  35  copies  of  the  summary 
information.  The  Agency  encourages 
that  written  statements  be  submitted  in 
advance  of  the  meeting  to  provide 
adequate  time  for  the  Panel  Members  to 
consider  and  review  the  comments 
before  the  meeting. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  marked  CBI  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.. 
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of  the  comment  that 
the  CBI  material  must 
inclusion  in  the  public 

not  marked 
1  be  included  in  the 
i^ll  comments  and 
ved  will  be  made  part  of 
and  will  be  considered 


An  edited  copy 
does  not  contain 
be  submitted 
docket.  Information 
confidential  wi 
public  docket, 
materials  recei 
the  public  recoH 
by  the  Panel. 

III.  Public  Record  and  Submission  of 
Electronic  Cominents 

A  public  record  has  been  established 
for  this  notice  under  docket  control 
number  "OPP-^)0581"  (including 
comments  and  ilata  submitted 
electronically).  lA  public  version  of  this 
record,  including  printed  versions  of 
electronic  comr  lents,  which  does  not 
include  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  119  of  the 
Public  Informal  on  and  Records 
Integrity  Brand  ,  Information  Resources 
and  Services  Di  irision  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Ageqcy,  CM  #2, 1921 
Jefferson  Davis  iiighway,  Arlington, 
Virginia  22202.] 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epi  iroail. epa.gov. 

Electronic  coiiments  must  be 
submitted  as  an,ASCII  file  avoiding  the 
use  of  special  cl^aracters  and  any  form 
of  encryption.    | 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  k^t  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  of^cial  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  30  working  days  after  the 
meeting  and  mav  be  obtained  by 
contacting  the  Public  Information  and 
Records  Integrity  Branch,  at  the  address 
or  telephone  nu<nber  given  above. 

Dated:  January  13,  1999. 
Marda  E.  Mulkeyj 
Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  99-1247  Filed  1-19-99;  8:45  ami 

BILUNQ  CODE  t6tC-ab-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6222-3] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  Winter  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  February  11, 1999. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  matters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
February  11,  1999  from  9:00  a.m.  to  3:00 
p.m. 

PLACE:  The  meeting  will  be  held  at:  The 
Hershey  Hotel,  Hotel  Road,  Hershey,  PA 
17033,(717)533-2171. 
FOR  FURTHER  INFORMATION  CONTACT: 

EPA 

Susan  Studlien,  U.S.  Environmental 
Protection  Agency — Region  I,  John  F. 
Kennedy  Federal  Building,  Boston,  MA 
02203,  (617)918-1510. 
FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper,  Ozone 
Transport  Commission,  444  North 
Capitol  Street,  N.W.,  Suite  638, 
Washington,  DC  20001,  (202)  508-3840, 
e-mail:  ozone@sso.org,  website:  http:// 
www.sso.org/otc. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
ground  level  oxone  formation,  transport, 
and  control  within  the  transport  region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  February  11, 1999.  The  meeting 


will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 
TYPE  OF  MEETING:  Open. 
AGENDA:  Copies  of  the  final  agenda  will 
be  available  from  Stephanie  Cooper  of 
the  OTC  office  (202)  508-3840  (by  e- 
mail:  ozone@sso.org  or  via  our  website 
at  http://vkrww.sso.org/otc)  on  Thursday, 
February  4,  1999.  The  purpose  of  this 
meeting  is  to  review  air  quality  needs 
within  the  Northeast  and  Mid-Atlantic 
States,  including  reduction  of  motor 
vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  including  actions 
by  EPA  under  Sections  110  of  the  Clean 
Air  Act,  to  evaluate  the  potential  for 
additional  emission  reductions  through 
new  motor  vehicle  emission  standards, 
and  to  discuss  market-based  programs  to 
reduce  pollutants  that  cause  ozone.  The 
OTC  will  also  hold  a  special  election  to 
elect  its  new  Vice  Chair. 

Dated:  January  11, 1999. 
John  DeVillars, 

Regional  Administrator.  EPA  Region  I. 
[FR  Doc.  99-1258  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  6221-5] 

Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  vdll  hold  its  Executive 
Committee  Meeting. 

DATES:  The  meeting  will  be  held  on 
February  8-9,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Key  Bridge  Marriott  Hotel, 
Arlington,  Virginia  22209.  On  Monday, 
February  8,  the  meeting  will  begin  at 
1:00  p.m.  and  will  recess  at  4:30  p.m., 
and  on  Tuesday,  February  9,  the 
meeting  will  begin  at  8:30  a.m.  and  will 
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adjourn  at  4:00  p.m.  All  times  noted  are 
Eastern  Time. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  be  limited  to: 
State  of  ORD,  Laboratory  and  Center 
Reviews — Next  Steps,  Particulate  Matter 
Research  Program — BOSC  Charge. 
Anyone  desiring  a  draft  BOSC  agenda 
may  fax  their  request  to  Shirley  R. 
Hamihon,  (202)  565-2444.  The  meeting 
is  open  to  the  Public.  Any  member  of 
the  public  wishing  to  make  a 
presentation  at  the  meeting  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701R),  401  M  Street, 
S.W.,  Washington,  D.C.  20460;  or  by 
telephone  at  (202)  564-6853.  In  general, 
each  individual  making  an  oral 
presentation  will  be  limited  to  a  total  of 
three  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  NCERQA  (MC  8701R), 
401  M  Street,  S.W..  Washington.  D.C. 
20460,  (202)  564-6853. 
Dated:  January  12, 1999. 
Stephen  Lingle, 

Acting  Assistant  Administrator  for  Research 
and  Development  (81 01 H). 
IFR  Doc.  99-1256  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  ae60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34162;  FRL-6053-2] 

Chlorfenapyr;  Availability  of  Risk  and 
Benefit  Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  risk  and 
benefit  assessments. 

SUMMARY:  This  document  annoimces  the 
availability  of  risk  and  benefit 
assessments  related  to  EPA's 
consideration  of  American  Cyanamid's 
application  for  registration  of  the 
pesticide  Chlorfenapyr  (Pirate®,  Alert®) 
on  cotton.  The  Agency  is  issuing  this 
Notice  of  Availability  of  Risk  and 
Benefit  Assessments  to  (1)  present  its 
assessment  of  the  risks  posed  by 
chlorfenapyr  residues  in  the 
environment;  (2)  present  its  assessment 
of  the  benefits  arising  from  use  on 
cotton;  and  (3)  request  public  comment 
on  key  scientific  and  policy  questions 
raised  by  this  application  for 
registration. 

DATES:  Written  comments  must  be 
submitted  by  February  19, 1999. 


ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  docket 
control  number  (OPP-34162]  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Environmental  Protection 
Agency,  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwry. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  II  of  this 
document."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

Paper  copies  of  the  risk  and  benefit 
assessments  will  be  made  available  in 
the  OPP  docket  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Chemical  Review  Manager,  PM 
Team  10,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  212,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703  305-6502,  e-mail: 
sibold.ann@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Electronic  copies  of  this  document  are 
available  from  the  EPA  home  page  at  the 
Environmental  Sub-Set  entry  for  this 
document  under  "Regulations"  (http:// 
www.epa.gov/fedrcstr/). 

Withm  a  week  after  publication  of 
this  Notice  in  the  Federal  Register,  the 
risk  and  benefit  assessments  will  be 
posted  on  the  EPA-Office  of  Pesticide 
Program  (OPP)  homepage  at  the 
following  address:  wwrw.epa.gov/ 
pesticides/reg assessment. 

EPA  is  making  available  the  risk  and 
benefit  assessments  for  the  pesticide 


chlorfenapyr.  which  has  not  been 
included  in  any  previously  registered 
products.  The  information  in  these  risk 
and  benefit  assessments  supplements 
the  information  provided  in  the  notice 
of  receipt  of  appHcation  for  registration 
of  a  pesticide  (63  FR  66534,  December 
2, 1998)  (FRL-6046-6)  issued  pursuant 
to  section  3(c)(4)  of  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act  (FIFRA).  The  Agency  is  making  the 
risk  and  benefit  assessments  available 
for  public  notice  and  comment  prior  to 
making  a  regulatory  decision  on  this 
compound.  Comments  received  within 
the  specified  time  period  will  be 
considered  before  a  final  decision  is 
made;  comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying  the 
regulatory  decision. 

II.  Public  Record  and  Submission  of 
Electronic  Comments 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  (OPP-341621  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  office  notice  record  is 
located  at  the  address  in  ADDRESSES  at 
the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-34162]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  XXXX. 
List  of  Subjects 

Environmental  protection,  Pesticides 
and  Pest,  Product  registration. 

Dated:  January  12, 1999. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

(FR  Doc.  99-1246  Filed  l-*9-99:  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[PF-847A;  FRL-16056-8] 

^Notice  of  Filing  of  a  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice 


SUMMARY:  This  notice  announces  the 
amendment  of  pesticide  petition  (PP 
7F4870),  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chen  icals  in  or  on  various 
food  commodi  ies. 
DATES:  Commehts,  identified  by  the 
docket  control  number  PF-847A,  must 
be  received  on  or  before  February  19, 
1999. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Repources  and  Services 
Division,  Offict  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Walshington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jeffer*)n  Davis  Highway, 
Arlington,  VA.  I 

Conmients  a|id  data  may  also  be 
submitted  electronically  to:  opp- 
d0cket@epama4i.epa.gov.  Follow  the 
instructions  uiider  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  infon|jation  should  be 
submitted  through  e-mail. 

Information  Submitted  as  a  comment 
concerning  thii  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  th(it  information  as 
"Confidential  business  Information" 
(CBI).  CBI  shoi^d  not  be  submitted 
through  e-mail^  Information  marked  as 
CBI  will  not  beidisclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  miy  be  disclosed  publicly 
by  EPA  withoujt  prior  notice.  All  written 
comments  will  he  available  for  public 
inspection  in  R|n.  119  at  the  address 
given  above,  frdm  8:30  a.m.  to  4  p.m., 
Monday  througp  Friday,  excluding  legal 
hohdays.  ! 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joarme  Miller,  Product  Manager 
(PM-23)  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  ^'rotection  Agency.  401 
M  St..  SW..  Waihington,  DC  20460. 
Office  locationAelephone  and  e-mail 
address:  Rm.  237,  CM  #2, 1921  Jefferson 
Davis  Hwy,  Arlington,  VA,  703-305- 
6224,  e-mail: 
miIler.joanne@Apamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  hilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-847A] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail .  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [PF-847AJ 
and  appropriate  petition  number. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  8, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

Petitioner  summary  of  the  pesticide 
petition  is  printed  below  as  required  by 
section  408(d)(3)  of  the  FFDCA.  The 
summary  of  the  petition  was  prepared 
by  the  petitioner  and  represents  the 


view  of  the  petitioner.  EPA  is 
publishing  the  petition  summary 
verbatim  without  editing  them  in  any 
way.  The  petition  summary  announces 
the  availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Amended  Petition 

PP  7F4870.  In  the  Federal  Register  of 
December  2,  1998  (63  FR  66535)  (FRL- 
6043-2),  EPA  issued  a  notice  that  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  North  CaroHna  27709- 
3528  proposed  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  quinclorac  (3,7-dichloro-8- 
quinoline  carboxylic  acid)  in  or  on  the 
raw  agricultural  commodities  wheat  and 
sorghum  as  follows:  0.5  parts  per 
million  (ppm)  (wheat  grain),  0.1  ppm 
(wheat  straw),  1.0  ppm  (wheat  forage). 
0.5  ppm  (wheat  hay).  1.0  ppm  (wheat 
bran).  1.5  ppm  (wheat  germ),  0.75  ppm 
(wheat  shorts).  0.5  ppm  (sorghum  grain). 
0.2  ppm  (sorghum  forage)  and  0.05  ppm 
(sorghum  fodder). 

BASF  Corporation  has  submitted  to 
EPA  an  amended  petition  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  quinclorac 
(3,7-dichloro-8-quinoline  carboxylic 
acid  )  in  or  on  the  raw  agricultural 
commodities  wheat  and  sorghum  as 
follows:,  0.5  ppm  (wheat  grain),  0.1  ppm 
(wheat  straw),  1.0  ppm  (wheat  forage), 
0.5  ppm  (wheat  hay),  0.75  ppm  (wheat 
germ),  6.0  ppm  (grain  sorghum,  grain), 
3.0  ppm  (grain  sorghum,  forage),  1.0 
ppm  (grain  sorghum,  stover)  and  1200 
ppm  (aspirated  grain  fractions).  Based 
on  the  estimated  dietary  burden  from 
the  established  and  the  proposed  uses  in 
this  petition,  increased  tolerances  are 
proposed  in  the  established  fat 
tolerances  for  cattle,  goats,  hogs,  horses 
and  sheep  to  0.7  ppm,  and  the  meat 
byproducts  for  cattle,  goats,  hogs,  horses 
and  sheep  to  1.5  ppm. 

[FR  Doc.  99-1249  Filed  1-19-99;  8:45  ami 
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action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-845,  must  be 
received  on  or  before  February  19, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mai).  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bipin  Gandhi,  Registration  Support 
Branch,  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  707A,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  308-8380;  e- 
mail:  gandhi.bipin@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 


evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-845] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-845)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  12, 1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 


Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  Oanalytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 


Kuraray  America,  Inc. 

PP  8E4949 

EPA  has  received  a  pesticide  petition 
(PP  8E4949)  from  Kuraray  America,  Inc.. 
200  Park  Avenue,  New  York,  N.Y. 
10166-3098,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a(d),  to  amend  40  CFR  180.1001(c) 
and  (e)  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  as  a 
pesticide  inert  ingredient  in  or  on  raw 
agricultural  commodities  for  polyvinyl 
acetate,  sulfoxyl  group  modified  sodium 
salt  (Vinylon  VF-HP-2)  in  or  on  the  raw 
agricultural  commodities.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 


A.  Toxicological  Profile 

Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  conforms  to  the 
definition  of  polymer  given  in  40  CFR 
723.250(b),  except  that  it  is 
biodegradable  under  the  stability  test 
conditions  and  is  water  soluble. 

1.  Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  is  not  cationic  or 
potentially  cationic. 

2.  Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  contains  as  an 
integral  part  of  it's  composition  at  least 
two  of  the  required  atomic  elements, 
and  does  not  contain  elements  above 
permitted  levels  or  any  elements  not 
permitted  by  the  atomic  element 
limitation. 

3.  Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  is  not 
manufactured  or  imported  from 
monbmers  and/or  other  reactants  that 
are  not  already  included  on  the  TSCA 
Chemical  Substance  Inventory. 

4.  Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  has  a  number 
average  molecular  weight  >10,000 
Dalton  (typical  number  average 
molecular  weight  of  62,800  Dalton)  and 
maximum  oligomer  contents  of  0.00% 
<500and0.0%  <  1,000. 

5.  Stability:  Polymers  cannot  be 
manufactured  under  the  amended  TSCA 
exemption  if  they  substantially  degrade, 
decompose,  or  depolymerize,  or  are 
designed  (or  can  be  reasonably 
anticipated)  to  substantially  degrade, 
decompose  or  depolymerize  prior  to, 
during  or  after  use.  This  exclusion 
includes  polymers  wiui  such  properties 
after  disposal.  A  similar  exclusion  was 
made  a  part  of  the  original  TSCA 
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exemption  rule  I  lecause  it  is  not  feasible 
for  EPA  to  antic!  pate  all  possible 
breakdown  products  that  could  result 
from  polymers  0  therwise  eligible,  and  it 
is  therefore  not  [  ossible  for  EPA  to 
define  precisely  in  advance  which 
polymers  with  tiiis  property  are 
intrisically  safe.  Polymers  that 
otherwise  satisf)  all  the  criteria  of  the 
TSCA  exemptioi  i  may  still  be 
intrinsically  safe  even  if  they  are 
designed  or  reas  mably  anticipated  to 
break  dov*m  prio  r  to,  during,  or  after  use, 
depending  upon  the  extent  to  which 
they  break  down  and  the  nature  of  any 
persistent  break- dowm  products.  Kurary 
America,  Inc.  coiducted  tests  on  the 
stability  of  the  pjlyvinyl  acetate, 
sulfoxyl  group  nodified,  sodium  salt 
polymer  and  found  it  to  be 
biodegradable  under  the  test  conditions. 

Polyvinyl  acet  ite,  sulfoxyl  group 
modified,  sodium  salt  is  not  a  water- 
absorbing  polym  er,  and  therefore  is  not 
excluded  from  e  igibility  for  the 
amended  TSCA  sxemption.  The 
exclusion  in  the  amended  polymer 
exemption  rule  is  intended  primarily  to 
address  concern ;  for  "super  absorbent" 
polymers  or  "su  )er  slurpers",  which 
have  the  capacit  f  to  absorb  60  to  100 
times  their  own  nass  of  water,  yet  not 
dissolve.  Polyvinyl  acetate,  sulfoxyl 
group  modified,  sodium  salt  does  not 
fall  within  this  exclusion  because  it 
dissolves  in  watisr  rather  than  absorbing 
it. 

Based  on  conf  armance  to  the  criteria 
for  TSCA  polym  jr  exemption,  polymers 
can  be  anticipat*  d  to  have  no 
mammalian  toxi  ;ity  from  dietary, 
inhalation  or  deimal  exposure.  The 
polyvinyl  acetatis,  sulfoxyl  group 
modified,  sodiuid  salt  polymer 
conforms  with  a  1  the  criteria  except 
that  it  is  biodegradable.  This 

biodegradability  is  not 
ve  any  impact  on 


characteristic  of 
anticipated  to  ha 


mammalian  toxipity  from  dietary, 
inhalation  or  deimal  exposure,  but 
rather  is  a  factor  which  serves  to 
diminish  the  po!  sibility  of  exposure. 

B.  Aggregate  Exf.  tosure 

The  Agency  hi  is  maintained  that 
polymers  meetir  g  the  polymer 
exemption  critei  ia  (as  described 
previously  for  polyvinyl  acetate, 
sulfoxyl  group  nlodified,  sodium  salt), 
will  present  minimal  risk  to  human 
health  when  used  as  inert  ingredients  in 
pesticide  products  applied  to  food 
crops.  EPA  has  also  established 
exemptions  fron  tolerance  for 
polymeric  matei  ials  used  as  pesticide 
inert  ingredients  that  it  considers  to  be 
intrinsically  safe  based  on  the  fact  that 
they  are  listed  oi  i  the  TSCA  Inventory 
or  meet  the  requ  rements  of  the 


amended  TSCA  polymer  exemption  and 
are  thereby  not  subject  to  the 
requirements  of  pre-manufacturing 
notification. 

Non-dietary  exposure.  Based  on  the 
conformance  of  polyvinyl  acetate, 
sulfoxyl  group  modified,  sodium  salt  to 
the  definition  of  a  polymer  given  in  40 
CFR  723.250(b),  as  well  as  the  criteria 
that  are  used  to  identify  low  risk 
polymers,  EPA  can  conclude  that  there 
is  a  reasonable  certainty  that  no  harm  to 
the  U.S.  population  will  result  from 
non-dietary  exposures  to  it. 

C.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity". 
In  the  case  of  the  polyvinyl  acetate, 
sulfoxyl  group  modified,  sodium  salt, 
the  lack  of  expected  toxicity  of  this 
substances  based  on  its  conformance  to 
the  definition  of  polymers  as  given  in  40 
CFR  723.250(b),  as  well  as  the  criteria 
that  identify  low  risk  polymers,  results 
in  no  expected  cumulative  effects.  A 
cumulative  risk  assessment  is  therefore 
not  necessary. 

D.  Safety  Determination 

1.  U.S.  population.  As  a  matter  of 
poUcy,  EPA  has  in  the  past  established 
exemptions  from  tolerance  for 
polymeric  materials  used  as  pesticide 
inert  ingredients  that  it  considers  to  be 
intrinsically  safe  based  on  the  fact  that 
they  are  listed  on  the  TSCA  Inventory 
or  meet  the  requirements  of  the 
amended  TSCA  polymer  exemption  and 
are  thereby  not  subject  to  the 
requirements  of  pre-manufacturing 
notification.  The  Agency  has 
maintained  that  polymers  meeting  the 
polymer  exemption  criteria  will  present 
minimal  risk  to  human  health  when 
used  as  inert  ingredients  in  pesticide 
products  applied  to  food  crops. 

2.  Infants  and  childen.  FFDCA  section 
408  provides  that  EPA  shall  supply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  where  pre-  and/or 
postnatal  toxicity  are  found  or  there  is 
incompleteness  of  the  data  base,  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  the  use  of  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 


calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

Due  to  the  low  expected  toxicity  of 
polyvinyl  acetate,  sulfoxyl  group 
modified,  sodiimi  salt,  a  safety  factor 
analysis  is  not  required  in  assessing  the 
risk.  For  the  same  reasons  the  additional 
safety  factor  is  imnecessary. 

E.  Analysis  of  TSCA  Polymer  Exemption 
Applicability 

1.  Polymer  definition.  In  order  to 
apply  the  criteria  of  the  polymer 
exemption,  it  is  essential  that  the 
chemical  identity  of  polymer  be 
established  precisely,  if  possible.  In  the 
case  of  polyvinyl  acetate,  hydrolyzed, 
sulfonate-modified  sodium  salt  (Vinylon 
VF-HP-2),  the  precursors  are  simple 
chemicals  that  can  be  fully 
characterized  and  their  reaction 
products  are  clearly  defined. 

Under  the  amended  TSCA  polymer 
exemption,  a  substance  must  meet  the 
definition  of  a  polymer,  which  is:  A 
chemical  substance  that  consists  of  not 
less  than  50.0%  (a  simple  majority)  of 
polymer  molecules  and  less  than  50.0% 
of  molecules  with  the  same  molecular 
weight,  wherein  the  polymer  molecules 
are  distributed  over  a  range  of  molecular 
weights  and  the  differences  among 
polymer  molecules  are  primarily  due  to 
differences  in  the  niunber  of  internal 
monomer  units.  Polyvinyl  acetate, 
sulfoxyl  group  modified,  sodium  salt 
satisfies  the  polymer  definition. 

2.  Exclusions:  40  CFR  723.250(d)— i. 
Unreviewed  reactants.  Under  the 
amended  TSCA  polymer  exemption,  a 
manufacturer  or  importer  is  not  allowed 
to  commercialize  a  polymer  if  any  one 
or  more  of  the  reactants  used  or 
incorporated  at  two  weight  percent  or 
mote  are  not  listed  on  the  TSCA 
Inventory  or  manufactured  under  an 
applicable  exemption  to  section  5  of 
TSCA.  All  monomers  and  other 
reactants  involved  in  manufacturing 
polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  are  listed  on  the 
TSCA  Inventory. 

ii.  Positively  charged  polymers. 
Cationic  or  potentially  cationic 
polymers  are  excluded  under  paragraph 
{d)(l)  from  the  TSCA  polymer 
exemption  unless  the  charge  density  is 
sufficiently  low  or  the  polymer  is  a  non- 
dispersible,  non-soluble  solid.  Polyvinyl 
acetate,  sulfoxyl  group  modified, 
sodium  salt  is  not  cationic  or  potentially 
cationic. 

iii.  Atomic  element  limitations.  The 
exclusion  at  (d)(2)  limits  the  identities 
of  atomic  elements  in  the  composition 
of  polymers  eligible  for  the  TSCA 
exemption.  All  such  polymers  must 
contain  as  an  integral  part  of  their 
composition  two  or  more  of  the  atomic 
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elements,  carbon,  hydrogen,  nitrogen, 
oxygen,  silicon  and  sulfur.  The  specific 
monatomic  counter  ions,  Na*,  Mg*2, 
Al*3,  K*  and  Ca  +  2  are  permitted. 
Chlorine,  bromine,  and  iodine  are 
permitted  whether  they  are  covalently 
bonded  to  carbon  or  as  the  specific 
monatomic  counter  ions,  C1-,  Br-  and  I- 
.  Fluorine  must  be  covalently  bound  to 
carbon.  Lithium,  boron,  phosphorus, 
titanium,  manganese,  iron,  nickel, 
copper,  zinc,  Un,  or  zirconium  are 
permitted  at  less  than  0.20  weight 
percent  alone  or  in  any  combination.  No 
other  atomic  elements  are  permitted  and 
other  exclusions  may  apply. 

Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  contains  at  least 
two  of  the  required  atomic  elements, 
and  it  does  not  contain  elements  above 
permitted  levels  or  any  elements  not 
permitted  by  this  limitation. 

iv.  Instability.  Polymers  cannot  be 
manufactured  under  the  amended  TSCA 
exemption  if  they  substantially  degrade, 
decompose,  or  depolymerize,  or  are 
designed  (or  can  be  reasonably 
anticipated)  to  substantially  degrade, 
decompose  or  depolymerize  prior  to, 
duting  or  after  use.  This  exclusion 
includes  polymers  with  such  properties 
after  disposal,  for  example,  in  a  waste 
water  treatment  plant.  A  similar 
exclusion  was  made  a  part  of  the 
original  TSCA  exemption  rule'.  This 
provision  is  present  in  the  amended 
rule,  because  it  is  not  feasible  for  EPA 
to  anticipate  all  possible  breakdown 
products  that  could  result  from 
polymers  otherwise  eligible,  and  it  is 
therefore  not  possible  for  EPA  to  define 
precisely  in  advance  which  polymers 
with  this  property  are  intrinsically  safe. 
Polymers  that  otherwise  satisfy  all  the 
criteria  of  the  TSCA  exemption,  may 
still  be  intrinsically  safe  even  if  they  are 
designed  or  reasonably  anticipated  to 
break  down  prior  to,  during,  or  after  use, 
depending  upon  the  extent  to  which 
they  break  down  and  the  nature  of  any 
persistent  bread-down  products. 

Kuraray  America,  Inc.  conducted  tests 
on  the  stability  of  the  VF-HP-2  polymer 
and  found  it  to  be  biodegradable  under 
the  test  conditions.  In  a  study  using 
aerobic  soil  microorganisms  from  a 
municipal  water  treatment  plant,  the 
VF-HP-2  polymer,  the  polyvinyl  acetate, 
hydrolyzed,  sulfonate-modified  sodium 
salt,  was  found  to  biodegrade  with  a  half 
life  of  30  days.  For  comparison  in  the 
same  study,  the  degradation  of  closely 
related  WSP  material,  hydrolyzed 
polyvinyl  acetate,  for  which  an 
exemption  from  tolerance  is  already 
established,  was  determined.  This 
polymer  was  found  to  degrade  with  a 


half  life  of  12  days.  Aniline  was  used  as 
a  reference  (positive  control)  and  found 
to  degrade  vnth  a  half  life  of  around  5 
days. 

In  the  study,  biological  oxygen 
demand  (B.O.D.)  of  a  water  solution  of 
the  polymer  was  used  as  a  measure  of 
the  extent  of  degradation.  This  assay 
measures  the  total  degradation  of 
organic  matter  in  solution.  There  was  no 
indication  in  the  study  that  the 
biodegradation  of  the  VF-HP-2  polymer 
would  be  less  than  complete  (C  CO2,  H 
H2O,  N  NO2,  S  SO3,  Na  NazO),  leading 
to  the  persistence  of  any  breakdown 
products.  Complete  biodegradation  in 
the  environment  is  a  desirable  property 
for  any  ingredient  in  pesticide 
formulations.  After  an  acclimation 
period,  the  rate  of  degradation  of  VF- 
HP-2  polymer  appeared  the  same  as 
hydrolyzed  polyvinyl  acetate,  which 
EPA  has  already  judged  to  be  safe.  It  is 
therefore  reasonable  to  establish  an 
exemption  from  tolerance  for  the  VF- 
HP-2  polymer  as  WSP  for  pesticides  on 
the  basis  that  it  otherwise  qualifies  for 
the  TSCA  exemption  and  is  intrinsically 
safe. 

V.  High  molecular  weight,  water- 
absorbing  polymers.  Water-absorbing 
polymers  are  excluded  from  eligibility 
for  the  amended  TSCA  exemption.  A 
water-absorbing  polymer  is  defined  as 
one  "that  is  capable  of  absorbing  its  own 
weight  of  water"  and  has  a  number- 
average  molecular  weight  (NAMW) 
equal  to  or  greater  than  10,000.  As 
discussed  in  the  preamble  of  the 
amended  polymer  exemption  rule^,  the 
exclusion  is  intended  primarily  to 
address  concerns  for  "super  absorbent" 
polymers  or  "super  slurpers."  The 
exclusion  responds  to  information 
received  under  section  8(e)  of  TSCA  for 
a  water-absorbing  polyacrylate.  The 
polymer  in  question  had  a  NAMW  of 
about  1,000,000  and  could  absorb  about 
100  times  its  own  mass  of  water.  EPA 
set  the  exclusion  two  orders  of 
magnitude  below  these  levels.  "Super 
slurpers"  have  the  capacity  to  absorb  60 
to  100  times  their  own  mass  of  water, 
yet  not  dissolve.  Clearly,  polyvinyl 
acetate,  sulfoxyl  group  modified, 
sodium  salt  does  not  fall  within  this 
exclusion  because  it  dissolves  in  water 
rather  than  absorbing  it^. 


•  49  FR  46066  November  21.  1984. 


2  60  FR  16319-16320  March  29,  1995. 

'  In  the  Federal  Register  notice  that  established 
a  broad  generic  exemption  from  tolerance  for 
acrylate  polymers,  described  earlier  in  this  volumn, 
ERA'S  Office  of  Pesticide  Programs  stated:  "Water 
soluble  (sic)  polymers  in  this  molecular  weight 
range  >10,000  daltons  are  excluded  from  the 
exemption  under  Sec.  723.250(d)...."  61  FR6550- 
6551.  The  second  time  in  the  same  notice  that  EPA/ 
OPP  mentions  these  polymers,  they  are  called 
"highly  water-obsorbing",  a  correct  interpretation  of 


3.  Conditions:  40  CFR  723.250(e)— i. 
Polymers  of  1,000  <  molecular  weight 
<10,000.  To  qualify  for  the  exemption, 
polymers  in  the  molecular  weight  range, 
1,000  <  MW  <10,000  must  also  always 
have  a  molecular  weight  distribution 
such  that  there  is  less  than  25  weight 
percent  with  molecular  weights  below 
1,000  and  less  than  10  weight  percent 
with  molecular  weights  below  500.  Both 
criteria  must  be  simultaneously  met.  In 
addition,  polymers  that  meet  the 
molecular  weight  conditions  of  40  CFR 
723.250(e)(1)  are  subject  to  important 
reactive  functional  group  limitations. 

Polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  has  a  number 
average  molecular  weights  above  10,000 
and  does  not  fall  within  the  condition 
in  40  CFR  723.250(e)(1). 

ii.  Polymers  with  molecular  weight  > 
10,000.  Polymers  with  molecular 
weights  of  10,000  or  greater  must  have 
oligomer  contents  of  less  than  five 
weight  percent  with  molecular  weights 
less  than  1,000  and  less  than  two  weight 
percent  with  molecular  weights  less 
than  500.  The  properties  of  polyvinyl 
acetate,  sulfoxyl  group  modified, 
sodium  salt,  supported  by  GPC 
molecular  weight  data,  satisfies  this 
condition,  as  summarized  below: 

Typical  number-average  molecular  weight 
=  62,800 

Maximum  oligomer  contents  s  0.0%  <  500. 
0.0%  <  1.000 

F.  Conclusions  on  the  TSCA  Polymer 
Exemption  Criteria 

Based  on  conformance  to  the  criteria 
described  above  for  TSCA  polymer 
exemption,  a  chemical  can  be 
anticipated  to  have  no  mammalian 
toxicity  from  dietary,  inhalation  or 
dermal  exposure.  The  polyvinyl  acetate, 
sulfoxyl  group  modified,  sodium  salt 
polymer,  polyvinyl  acetate,  hydrolyzed. 
sulfonate-modified  sodium  salt, 
conforms  with  all  the  criteria  except 
that  is  biodegradable.  This  characteristic 
of  biodegradability  is  not  anticipated  to 
have  any  impact  on  mammalian  toxicity 
from  dietary,  inhalation  or  dermal 
exposure,  but  rather  is  a  factor  which 
serves  to  diminish  the  possibility  of 
exposure.  It  is  noted  that  a  closely 
related  WSP  polymer  for  which  an 
exemption  from  tolerance  has  already 
been  established,  polyvinyl  acetate, 
hydrolyzed*.  CASRN  25213-24-5,  is  also 
biodegradable. 

Based  on  the  conformance  of 
polyvinyl  acetate,  sulfoxyl  group 
modified,  sodium  salt  to  the  definition 
of  a  polymer  given  in  40  CFR 
723.250(b),  as  well  as  the  criteria  that 


the  exclusion.  Water-obsorbing  polymers  are  not 
water-soluble. 
•<  49  FR  46066  November  21,  1984. 
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are  used  to  identify  low  risk  polymers, 
EPA  can  conclude  that  there  is  a 
reasonable  cenainty  that  no  harm  to  the 
U.S.  populatioti  will  result  from  non- 
dietary  exposures  to  it. 

G.  Intemationdl  Tolerances 

There  are  nol  Codex  Alimentarius 
Commission  (Codex),  Canadian  or 
Mexican  residi|e  limits  for  polyvinyl 
acetate,  sulfoxil  group  modified, 
sodium  salt.    1 
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ENVIRONMENtTAL  PROTECTION 
AGENCY 

[PF-839;  FRL-«038-2] 

Kuraray  America,  inc.;  Pesticide 
Tolerance  Petition  Filing 

agency:  Environmental  Protection 
Agency  (EPA).l 
action:  Notice; 


SUMMARY:  This  notice  announces  the 

initial  filing  ofa  pesticide  petition 

proposing  the  establishment  of 

regulations  for  residues  of  a  certain 

pesticide  chemical  in  or  on  various  food 

commodities. 

DATES:  Commehts.  identified  by  the 


docket  control 


number  PF-839,  must  be 


received  on  or  before  February  19, 1999. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Brancjb,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Ag^icy,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  bring 
comments  to:  Btm.  119,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  atid  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidentiajl  business  information 
should  be  subitiitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  thi$  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  tliat  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail),  Information  marked  as 
CBI  will  not  b^  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  ^elusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  withoiit  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 


given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bipin  Gandhi,  Registration  Support 
Branch,  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  707A,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  308-8380;  e- 
mail:  gandhi.bipin@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-8391 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
doamient. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epainaiI.epa.gov 

Electronic  conraients  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-839)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Expository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Food 


additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  fanuary  12, 1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Kuraray  America,  Inc. 

PP  8E4944 

EPA  has  received  a  pesticide  petition 
(PP  8E4944)  from  Kuraray  America,  Inc., 
200  Park  Avenue,  New  York,  N.Y. 
10166-3098,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a(d),  to 
amend  40  CFR  180.1001(c)  and  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  as  a  pesticide 
inert  ingredient  in  or  on  raw  agricultural 
commodities  for  polyvinyl  acetate, 
carboxyl-modified,  sodium  salt  (Vinylon 
VF-HH-4)  in  or  on  the  raw  agricultural 
commodities.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Toxicological  Profile 

Polyvinyl  acetate,  carboxyl-modified, 
sodium  salt  conforms  to  the  definition 
of  polymer  given  in  40  CFR  723.250(b). 

1,  Polyvinyl  acetate,  carboxyl- 
modified,  sodiimi  salt  is  not  cationic  or 
potentially  cationic. 

2.  Polyvinyl  acetate,  carboxyl- 
modified,  sodium  salt  contains  as  an 
intergral  part  of  it's  composition  at  least 
two  of  the  required  atomic  elements, 
and  does  not  contain  elements  above 
permitted  levels  or  any  elements  not 
permitted  by  the  atomic  element 
limitation. 
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3.  Polyvinyl  acetate,  carboxyl- 
modified,  sodium  salt  is  not 
manufactured  or  imported  from 
monomers  and/or  other  reactants  that 
are  not  already  included  on  the  TSCA 
Chemical  Substance  Inventory. 

4.  Polyvinyl  acetate,  carboxyl- 
modified,  sodium  salt  has  a  number 
average  molecular  weight  >10.000 
Dalton  (typical  number  average 
molecular  weight  of  62,800  Dalton)  and 
maximum  oligomer  contents  of  0.00% 
<500andO.O%  <  1,000. 

Polyvinyl  acetate,  carboxyl-modified, 
sodium  salt  is  not  a  water-absorbing 
polymer,  and  therefore  is  not  excluded 
from  eligibility  for  the  amended  TSCA 
exemption.  The  exclusion  in  the 
amended  polymer  exemption  rule  is 
intended  to  address  concerns  for  "super 
absorbent"  polymers  or  "super 
slurpers",  which  have  the  capacity  to 
absorb  60  to  100  times  their  own  mass 
of  water,  yet  not  dissolve.  Polyvinyl 
acetate,  carboxyl-modified,  sodium  salt 
does  not  fall  within  this  exclusion 
because  it  dissolves  in  water  rather  than 
absorbing  it. 

B.  Aggregate  Exposure 

The  Agency  has  maintained  that 
polymers  meeting  the  polymer 
exemption  criteria  (as  described 
previously  for  polyvinyl  acetate, 
carboxyl-modified,  sodium  salt),  will 
present  minimal  risk  to  human  health 
when  used  as  inert  ingredients  in 
pesticide  products  applied  to  food 
crops.  EPA  has  also  established 
exemptions  from  tolerance  for 
polymeric  materials  used  as  pesticide 
inert  ingredients  that  it  considers  to  be 
intrinsically  safe  based  on  the  fact  that 
they  are  listed  on  the  TSCA  Inventory 
or  meet  the  requirements  of  the 
amended  TSCA  polymer  exemption  and 
are  thereby  not  subject  to  the 
requirements  of  pre-manufacturing 
notification. 

Non-dietary  exposure.  Based  on  the 
conformance  of  polyvinyl  acetate, 
carboxyl-modified,  sodium  sah  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b),  as  well  as  the  criteria  that 
are  used  to  identify  low  risk  polymers, 
EPA  can  conclude  that  there  is  a 
reasonable  certainty  that  no  harm  to  the 
U.S.  pop4ilation  will  result  from  non- 
dietary  exposures  to  it. 

Based  on  conformance  to  the  criteria 
for  TSCA  polymer  exemption,  a 
chemical  can  be  anticipated  to  have  no 
mammalian  toxicity  from  dietary, 
inhalation  or  dermal  exposure.  The 
polymer,  polyvinyl  acetate,  hydolyzed, 
carboxyl-modified,  sodium  salt, 
conforms  with  all  the  criteria. 


C.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity". 
In  the  case  of  the  polyvinyl  acetate, 
carboxyl-modified,  sodium  salt,  the  lack 
of  expected  toxicity  of  this  substances 
based  on  its  conformance  to  the 
definition  of  polymers  as  given  in  40 
CFR  723.250Cb),  as  well  as  the  criteria 
that  identify  low  risk  polymers,  results 
in  no  expected  cumulative  effects.  A 
cumulative  risk  assessment  is  therefore 
not  necessary. 

D.  Safety  Determination 

1.  U.S.  population.  As  a  matter  of 
policy,  EPA  has  in  the  past  established 
exemptions  from  tolerance  for  / 
polymeric  materials  used  as  pesticide 
inert  ingredients  that  it  considers  to  be 
intrinsically  safe  based  on  the  fact  that 
they  are  listed  on  the  TSCA  Inventory 
or  meet  the  requirements  of  the 
amended  TSCA  polymer  exemption  and 
are  thereby  not  subject  to  the 
requirements  of  premanufacturing 
notification.  The  Agency  has 
maintained  that  polymers  meeting  the 
polymer  exemption  criteria  will  present 
minimal  risk  to  human  health  when 
used  as  inert  ingredients  in  pesticide 
products  applied  to  food  crops. 

2.  Infants  and  childen.  FFDCA  section 
408  provides  that  EPA  shall  supply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  where  pre-  and/or 
postnatal  toxicity  are  found  or  there  is 
incompleteness  of  the  data  base,  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  the  use  of  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

Due  to  the  low  expected  toxicity  of 
polyvinyl  acetate,  carboxyl-modified, 
sodium  salt,  a  safety  factor  analysis  is 
not  required  in  assessing  the  risk.  For 
the  same  reasons  the  additional  safety 
factor  is  unnecessary. 

E.  Analysis  of  TSCA  Polymer  Exemption 
Applicability 

1.  Polymer  definition.  In  order  to 
apply  the  criteria  of  the  polymer 
exemption,  it  is  essential  that  the 
chemical  identity  of  polymer  be 


established  precisely,  if  possible.  In  the 
case  of  polyvinyl  acetate,  hydrolyzed, 
carboxylate-modified  sodium  salt 
(polyvinyl  acetate,  carboxyl-modified, 
sodium  salt,  the  precursors  are  simple 
chemicals  that  can  be  fully 
characterized  and  their  reaction 
products  are  clearly  defined. 

Under  the  amended  TSCA  polymer 
exemption,  a  substance  must  meet  the 
definition  of  a  polymer,  which  is:  A 
chemical  substance  that  consists  of  not 
less  than  50.0%  (a  simple  majority)  of 
polymer  molecules  and  less  than  50.0% 
of  molecules  with  the  same  molecular 
weight,  wherein  the  polymer  molecules 
are  distributed  over  a  range  of  molecular 
weights  and  the  differences  among 
polymer  molecules  are  primarily  due  to 
differences  in  the  number  of  internal 
monomer  units.  Polyvinyl  acetate, 
carboxyl-modified,  sodium  salt  satisfies 
the  polymer  definition. 
-^  2.  Exclusions:  40  CFR  723.250(d)— i. 
'^nreviewed  reactants.  Under  the 
amended  TSCA  polymer  exemption,  a 
manufacturer  or  importer  is  not  allowed 
to  commercialize  a  polymer  if  any  one 
or  more  of  the  reactants  used  or 
incorporated  at  2%  or  more  are  not 
listed  on  the  TSCA  Inventory  or 
manufactured  under  an  applicable 
exemption  to  section  5  of  TSCA.  All 
monomers  and  other  reactants  involved 
in  manufacturing  polyvinyl  acetate, 
carboxyl-modified,  sodium  salt  are 
listed  on  the  TSCA  Inventorjf 

ii.  Positively  charged  polymers. 
Cationic  or  potentially  cationic 
polymers  are  excluded  under  paragraph 
(d)(1)  from  the  TSCA  polymer 
exemption  unless  the  charge  density  is 
sufficiently  low  or  the  polymer  is  a  non- 
dispersible,  non-soluble  solid.  Polyvinyl 
acetate,  carboxyl-modified,  sodium  salt 
is  not  cationic  or  potentially  cationic. 

iii.  Atomic  element  limitations.  The 
exclusion  at  40  CFR  723.250  (d)(2) 
limits  the  identities  of  atomic  elements 
in  the  composition  of  polymers  eligible 
for  the  TSCA  exemption.  All  such 
polymers  must  contain  as  an  integral 
part  of  their  composition  two  or  mor 
zirconium  are  permitted  at  less  than 
0.20  weight  percent  alone  or  in  any 
combination.  No  other  atomic  elements 
are  permitted  and  other  exclusions  may 

apply. 

Polyvinyl  acetate,  carboxyl-modified, 
sodium  salt  contains  at  least  two  of  the 
required  atomic  elements,  and  it  does 
not  contain  elements  above  permitted 
levels  or  any  elements  not  permitted  by 
this  limitation. 

iv.  Instability.  Polymers  cannot  be 
manufactured  under  the  amended  TSCA 
exemption  if  they  substantially  degrade, 
decompose,  or  depolymerize,  or  are 
designed  (or  can  be  reasonably 
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anticipated)  t<i  substantially  degrade, 
decompose  or  depolymerize  prior  to, 
during  or  after  use.  This  exclusion 
includes  poly  ners  with  such  properties 
after  disposal,  for  example,  in  a  waste 
water  treatment  plant.  A  similar 
exclusion  was  made  a  part  of  the 
original  TSCi^  exemption  rule'.  This 
provision  is  p  ■esent  in  the  amended 
rule,  because  t  is  not  feasible  for  EPA 
to  anticipate  all  possible  breakdown 
products  that  :ould  result  from 
polymers  otherwise  eligible,  and  it  is 
therefore  not  ]  lossible  for  EPA  to  define 
precisely  in  a(  Ivance  which  polymers 
with  this  property  are  intrinsically  safe. 
Polymers  that  otherwise  satisfy  all  the 
criteria  of  the  TSCA  exemption,  may 
still  be  intrinsically  safe  even  if  they  are 
designed  or  reasonably  anticipated  to 
break  down  pior  to,  during,  or  after  use, 
depending  up  an  the  extent  to  which 
they  break  do'  vn  and  the  nature  of  any 
persistent  bread-down  products. 

Kuraray  An  erica.  Inc.  conducted  tests 
on  the  stabilit  i  of  the  VF-HH-4  polymer 
and  it  was  fou  nd  not  to  biodegradable 
under  the  test  conditions. 

V.  High  mohcular  weight,  water- 
absorbing  pol  nners.  Water-absorbing 
polymers  are  i  sxcluded  from  eligibility 
for  the  amend  ed  TSCA  exemption.  A 
water-absorbii  »g  polymer  is  defined  as 
one  "that  is  Cc  pable  of  absorbing  its  own 
weight  of  watisr"  and  has  a  number- 
average  molec  ular  weight  (NAMW) 
equal  to  or  gn  ater  than  10,000.  As 
discussed  in  t  le  preamble  of  the 
amended  poljmer  exemption  rule^,  the 
exclusion  is  ii  itended  primarily  to 
address  conce  ms  for  "super  absorbent" 
polymers  or  "  super  slurpers".  The 
exclusion  res|  londs  to  information 
received  und«  r  section  8(e)  of  TSCA  for 
a  water-absorl  ling  polyacrylate.  The 
polymer  in  question  had  a  NAMW  of 
about  1,000,01)0  and  could  absorb  about 
100  times  its  i  ivra  mass  of  water.  EPA 
set  the  exclus  on  two  orders  of 
magnitude  be  ow  these  levels.  "Super 
slurpers"  hav }  the  capacity  to  absorb  60 
to  100  times  t  leir  own  mass  of  water, 
yet  not  dissolve.  Clearly,  polyvinyl 
acetate,  carbocyl-modified,  sodium  salt 
does  not  fall  vrithin  this  exclusion 
because  it  dissolves  in  water  rather  than 
absorbing  it'. 


'  49  FR  46066  ( >4ovemb€r  21,  1984) 
2  60  FR  16319-1  6320  (March  29. 1995). 
'  In  the  Federal  Register  notice  that  established 
a  broad  generic  ei  emption  from  tolerance  for 
acryiate  polymer! ,  described  earlier  in  this  volume. 
EPA's  Office  of  Pi  sticide  Programs  stated:  "Water 
soluble  (sic)  polyi  ners  in  this  molecular  weight 
range  (210,000  daltonsl  are  excluded  from  the 
exemption  under  Sec.  723.250(d)...."  61  FR  6550- 
6551.  The  second  time  in  the  same  notice  that  EPA/ 
GPP  mentions  th(  se  polymers,  they  are  called 
"highly  water-abi  orbing,"  a  correct  interpretation  of 


3.  Conditions:  40  CFR  723.250(e)— i. 
Polymers  of  1.000  >  molecular  weight 
>10,000.  To  qualify  for  the  exemption, 
polymers  in  the  molecular  weight  range, 
1,000  >  MW  >10,000  must  also  always 
have  a  molecular  weight  distribution 
such  that  there  is  less  than  25%  with 
molecular  weights  below  1,000  and  less 
than  10%  with  molecular  weights  below 
500.  Both  criteria  must  be 
simultaneously  met.  In  addition, 
polymers  that  meet  the  molecular 
weight  conditions  of  (e)(1)  are  subject  to 
important  reactive  functional  group 
limitations. 

Polyvinyl  acetate,  carboxyl-modified, 
sodium  salt  has  a  number  average 
molecular  weights  above  10,000  and 
does  not  fall  within  condition  (e)(1). 

ii.  Polymers  with  molecular  weight  < 
10.000.  Under  conditions  (e)(2), 
polymers  with  molecular  weights  of 
10,000  or  greater  must  have  oligomer 
contents  of  less  than  5%  with  molecular 
weights  less  than  1,000  and  less  than 
2%  with  molecular  weights  less  than 
500.  The  properties  of  polyvinyl  acetate, 
carboxyl-modified,  sodium  salt, 
supported  by  GPC  molecular  weight 
data,  satisfies  this  condition,  as 
summarized  below: 

Typical  number-average  raolecular  weight 
=  52,260 

Maximum  oligomer  contents  =  0.0%  >  500, 
0.0%  >  1,000 

F.  Conclusions  on  the  TSCA  Polymer 
Exemption  Criteria 

Based  on  conformance  to  the  criteria 
described  above  for  TS^A  poljmfier 
exemption,  a  chemical  can  be 
anticipated  to  have  no  mammalian 
toxicity  from  dietary,  inhalation  or 
dermal  exposure.  In  the  case  of 
polyvinyl  acetate,  carboxyl-modified, 
sodium  salt,  polyvinyl  acetate, 
hydrolyzed,  carboxylate-modified 
sodium  salt,  conformance  with  all  the 
criteria  can  be  demonstrated. 
Additionally,  this  substance  has  been 
through  the  PMN  review  process  and  is 
listed  on  the  TSCA  Inventory.  It  is  noted 
that  an  exemption  from  tolerance  has 
already  been  established  for  a  closely 
related  WSP  polymer,  polyvinyl  acetate, 
hydrolyzed,  CASRN  25213-24-5. 

Based  on  the  conformance  of 
polyvinyl  acetate,  carboxyl-modified, 
sodium  salt  to  the  definition  of  a 
polymer  given  in  40  CFR  723.250(b),  as 
well  as  the  criteria  that  are  used  to 
identify  low  risk  polymers,  EPA  can 
conclude  that  there  is  a  reasonable 
certainty  that  no  harm  to  the  U.S. 
population  will  result  from  non-dietary 
exposures  to  it. 


the  exclusion.  Water-absorbing  polymers  are  not 
water-soluble. 


G.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (Codex),  Canadian  or 
Mexican  residue  limits  for  polyvinyl 
acetate,  carboxyl-modified,  sodium  salt. 
IFR  Doc.  99-1251  Filed  1-19-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-828A;  FRL-6054-9] 

Rohm  &  Haas  Co.;  Correction  of 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  a  correction. 

SUMMARY:  EPA  is  correcting  a  pesticide 
petition  (PP  7F4894)  from  Rohm  and 
Haas  Company  which  was  published  in 
the  Federal  Register  of  September  30, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mark  Dow,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.  Washington,  EX: 
20460.  Office  location  and  telephone 
number:  Rm.  214,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington. 
Virginia  22202,  (703)  305-5533;  e-mail: 
Dow.mark@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  30,  1998 
(63  FR  52260)(FRL  6023-7),  EPA  issued 
a  notice  of  filing  of  a  pesticide  petition 
(PP  7F4894)  from  Rohm  and  Haas 
Company.  The  notice  of  filing 
inadvertently  proposed  a  tolerance  for 
residues  of  triazamate;  ethyl  (3-tert- 
butyl-l-dimethylcarbamoyl-lH-1,2,4- 
triazol-5-ylthio)  acetate  in  or  on  the  raw 
agricultural  commodity  apples  at  0.1 
parts  per  million  (ppm).  The  petition 
that  Rohm  and  Haas  Company 
submitted  requested  a  tolerance  for 
pome  fruits  at  0.1  ppm.  Therefore  all 
references  to  apples  in  "PF-828", 
should  be  changed  to  read  "pome 
fruits". 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  January  8. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  99-1248  Filed  1-19-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-852;  FRL-6053-6] 

Notice  of  Filing  of  a  Pesticide  Petition 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-852,  must  be 
received  on  or  before  February  19, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  wrill  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  239, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-5697; 
e-mail:  tompkins.jim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 


proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-8521 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [PF-8521  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  23, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

Petitioner  summary  of  the  pesticide 
petition  is  printed  below  as  required  by 
section  408(d)(3)  of  the  FFDCA.  The 
summary  of  the  petition  was  prepared 
by  the  petitioner  and  represents  the 
view  of  the  petitioner.  EPA  is 
publishing  the  petition  summary 


verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Zeneca  Ag.  Products 

PP  5F4554 

EPA  has  received  a  pesticide  petition 
(PP  5F4554)  from  Zeneca  Ag.  Products. 
1800  Concord  Pike,  P.  O.  Box  15458. 
Wilmington.  DE  19850-5458,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
sulfosate  (the  trimethylsulfonium  salt  of 
glyphosate,  also  known  as  glyphosate- 
trimesium  in  or  on  the  raw  agricultural 
commodity  (RAC)  wheat  bran  at  2.5 
parts  per  million  (ppm)  (of  which  no 
more  than  0.75  ppm  is 
trimethylsulfonium  (TMS)),  wheat  grain 
at  0.75  ppm  (of  which  no  more  than 
0.25  ppm  is  TMS),  wheat  forage  at  35 
ppm  (of  which  no  more  than  30  ppm  is 
TMS),  wheat  hay  at  85  ppm  (of  which 
no  more  than  80  ppm  is  TMS),  wheat 
shorts  at  1.5  ppm  (of  which  no  more 
than  0.5  ppm  is  TMS),  wheat  straw  at 
1.0  ppm  (of  which  no  more  than  0.5 
ppm  is  TMS),  the  pome  fruit  group  at 
0.05  ppm;  in  cattle,  goat,  hog,  sheep, 
and  horse  liver  at  0.5  ppm,  in  cattle, 
goat,  hog,  sheep,  and  horse  meat  by- 
products, except  liver  at  2.5  ppm;  to 
increase  the  tolerance  in  cattle,  goat, 
hog,  sheep,  and  horse  meat  from  0.2  to 
0.4  ppm  and  in  milk  from  0.2  to  0.5 
ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  sulfosate  has  been  studied  in  com, 
grapes,  and  soybeans.  EPA  has 
concluded  that  the  nature  of  the  residue 
is  adequately  understood  and  that  the 
residues  of  concern  are  the  parentions 
only  N-(phosphonomethyl)-glycine 
anion  (PMG)  and  trimethylsulfonium 
cation  (TMS). 

2.  Analytical  method.  Gas 
chromatography/mass  selective  detector 
methods  have  been  developed  for  PMG 
analysis  in  crops,  animal  tissues,  milk, 
and  eggs.  Gas  chromatography  detection 
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methods  hav }  been  developed  for  TMS 
in  crops,  animal  tissues,  milk,  and  eggs. 

3.  Magnitude  of  residues  in  crops —  i. 
Wheat.  A  total  of  15  field  residue  trials 
were  conduc  ed  in  14  different  states 
accounting  fcr  77%  of  the  total  U.S. 
wheat  acreag  5.  These  trials  were  located 
in  Regions  2   1  trial),  4  (1  trial),  5  (6 
trials),  8  (3  tr  als),  10  (1  trial)  and  11  (3 
trials).  Appli  ;ations  in  the  trials  were 
consistent  w;  th  the  requested  label 
directions  foi  use.  Analysis  of  the 
treated  samp  es  showed  that  the 
maximum  PMG  residue  was  1.47  ppm 
in  forage,  0.3*  ppm  in  grain,  and  0.38 
ppm  in  straw .  The  maximum  TMS 
residue  was  ;!5.1  ppm  in  forage,  0.21 
ppm  in  grain  and  0.4  ppm  in  straw. 
Residue  data  are  not  available  for  wheat 
hay,  but  can  )e  estimated  using  the 
forage  residue  data  and  a  dry-down 
factor  of  3. 

Wheat  grai  n  for  processing  was 
obtained  and  samples  were  processed 
into  bran,  middlings,  shorts,  flour  and 
aspirated  gra  n  fractions.  Analysis  of  the 
treated  samples  showed  that  residue  of 
both  TMS  anid  PMG  concentrated  in 
bran  and  shorts.  The  appropriate 
concentration  factors  for  bran  are  3.1x 
(PMG),  and  2  .Ix  (TMS);  and  for  shorts 
are  2.0x  (PM  j).  and  1.8x  (TMS).  The 
residues  in  tl  le  wheat  aspirated  grain 
fraction  are  1 5ss  than  the  tolerance 
already  estat  lished  for  aspirated  grain 
fractions,  so  no  tolerance  action  is 
required. 

ii.  Pomefr  lit  group.  A  total  of  15  field 
residue  trial:  (nine  apple  and  six  pear) 
were  conducted  in  seven  different 
States,  accounting  for  78  and  99%  of  the 
total  U.S.  ap]  )le,  and  pear  production, 
respectively.  Harvested  fruit  had 
residues  of  P  SAC  and  TMS  that  were 
<0.05  ppm  ir,  all  samples.  The  residue 
data  support  the  proposed  tolerance  of 
0.05  ppm  foi  pome  fruit. 

Apples  were  processed  from  a  trial 
treated  at  an  exagerrated  rate.  The 
samples  werj  processed  into  wet 
pomace,  dry  pomace  and  juice.  Analysis 
of  the  treatec  samples  showed  that 
residues  of  b  3th  TMS  and  PMG  were 
<0.05  ppm  ill  the  RAG  and  all  processed 
fractions.  No  tolerance  action  for  apple 
processed  products  is  required. 

4.  Magnitude  of  residue  in  animals — 
i.  Ruminanti.  The  maximum  dietary 
burden  in  dairy  cows  results  from  a  diet 
comprised  o  20%  aspirated  grain 
fractions,  60  fe  wheat  forage,  and  20% 
soybean  see<  /meal  for  a  total  dietary 
burden  of  134  ppm.  The  maximum 
dietary  burd  m  in  beef  cows  results  from 
a  diet  compi  ised  of  20%  aspirated  grain 
fractions,  25%  wheat  forage,  25%  wheat 
hay,  10%  wieat  straw,  and  20% 
soybean  see<  /meal  for  a  total  dietary 
burden  of  12  2  ppm.  Comparison  to  a 


ruminant  feeding  study  at  a  dosing  level 
of  300  ppm  indicates  that  the 
appropriate  tolerance  levels  would  be 
0.5  ppm  in  cattle,  goat,  hog,  sheep,  and 
horse  liver;  2.5ppm  in  cattle,  goat,  hog, 
sheep,  and  horse  meat  by-products, 
except  liver;  0.4  ppm  in  cattle,  goat,  hog, 
sheep,  and  horse  meat;  0.5  ppm  in  milk; 
and  0.1  ppm  in  cattle,  goat,  hog,  sheep, 
and  horse  fat.  All  of  these  tolerances 
exceed  existing  tolerances  in  40  CFR 
180.489,  except  fat. 

ii.  Poultry.  The  maximum  poultry 
dietary  burden  results  from  a  diet 
comprised  of  80%  wheat  grain  and  20% 
wheat  milled  by-products  for  a  total 
dietary  burden  of  1.5  ppm.  Comparison 
to  a  poultry  feeding  study  at  a  dosing 
level  of  5  ppm  indicates  that  the 
appropriate  tolerance  levels  would  be 
below  the  established  tolerances  for 
poultry  meat,  meat  by-products,  fat,  and 
eggs. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  have  been  conducted 
placing  technical  grade  sulfosate  in 
Toxicity  Category  III  and  IV. 

2.  Genotoxicity.  Mutagenicity  data 
includes  two  Ames  tests  with 
Salmonella  typhimurium;  a  sex  linked 
recessive  lethal  test  with  Drosophila 
melanoga;  a  forward  mutation  (mouse 
lymphoma)  test;  an  in  vivo  bone  marrow 
cytogenetics  test  in  rats;  a  micronucleus 
assay  in  mice;  an  in  vitro  chromosomal 
aberration  test  in  Chinese  hamster  ovary 
cells  (CHO)  (no  aberrations  were 
observed  either  with  or  without  S9 
activation  and  there  were  no  increases 
in  sister  chromatid  exchanges);  and  a 
morphological  transformation  test  in 
mice  (all  negative).  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  female  rats  fed  dose  levels  of 
0, 100,  500  and  1,000  ppm  (0,  4.20,  21.2 
or  41.8  milligram/kilogram/day  (mg/kg/ 
day)  in  males  and  0,  5.4,  27.0  or  55.7 
mg/kg/day  in  females).  No  carcinogenic 
effects  were  observed  under  the 
conditions  of  the  study.  The  systemic 
no-observed  adverse  effect  level 
(NOAEL)  of  1,000  ppm  (41.1/55.7  mg/ 
kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consumption)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/ carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0, 100, 1,000,  and  8,000 
ppm  (0, 11.7,  118  or  991  mg/kg/day  in 
males  and  0, 16, 159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 
were  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 


including  the  8,000  ppm  highest  dose 
tested  (HOT)  may  have  been  excessive). 
The  systemic  NOAEL  was  1,000  ppm 
based  on  decreases  in  body  weight  and 
feed  consumption  (both  sexes)  and 
increased  incidences  of  duodenal 
epithelial  hyperplasia  (females  only). 
Sulfosate  is  classified  as  a  Group  E 
carcinogen  based  on  no  evidence  of 
carcinogenicity  in  rat,  and  mouse 
studies. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  was  conducted  at  doses  of  0,  30, 
100  and  333  mg/kg/day.  The  maternal 
(systemic)  NOAEL  was  100  mg/kg/day, 
based  on  decreased  body  weight  gain 
and  food  consumption,  and  clinical 
signs  (salivation,  chromorhinorrhea,  and 
lethargy)  seen  at  333  mg/kg/day.  The 
reproductive  NOAEL  was  100  mg/kg/ 
day,  based  on  decreased  mean  pup 
weight.  The  decreased  pup  weight  is  a 
direct  result  of  the  maternal- toxicity.  A 
developmental  toxicity  study  was 
conducted  in  rabbits  at  doses  of  0, 10, 
40  and  IQO  mg/kg/day  with 
developmental  and  maternal  toxicity 
NOAELs  of  40  mg/kg/day  based  on  the 
following:  (i)  Maternal  effects:  6  of  17 
dams  died  (2  of  the  4  non-gravid  dams); 
4  of  11  dams  aborted;  clinical  signs  - 
higher  incidence  and  earlier  onset  of 
diarrhea,  anorexia,  decreased  body 
weight  gain  and  food  consumption;  and 
(ii)  Fetal  effects:  decreased  litter  sizes 
due  to  increased  post-implantation  loss, 
seen  at  100  mg/kg/day  HDT.  The  fetal 
effects  were  clearly  a  result  of 
significant  maternal  toxicity.  A  2- 
generation  reproduction  study  in  rats 
fed  dosage  rates  of  0, 150,  800  and  2,000 
ppm  (equivalent  to  calculated  doses  of 
0,  7.5,  40,  and  100  mg/kg/day  for  males 
and  females,  based  on  a  factor  of  20). 
The  maternal  (systemic)  NOAEL  was 
150  ppm  (7.5  mg/kg/day),  based  on 
decreases  in  body  weight  and  body 
weight  gains  accompanied  by  decreased 
food  consumption,  and  reduced 
absolute  and  sometimes  relative  organ 
(thymus,  heart,  kidney  &  liver)  weights 
seen  at  800  and  2,000  ppm  (40  and  100 
mg/kg/day).  The  reproductive  NOAEL 
was  150  ppm  (7.5  mg/kg/day),  based  on 
decreased  mean  pup  weights  during 
lactation  (after  day  7)  in  the  second 
litters  at  800  ppm  (40  mg/kg/day)  and  in 
all  litters  at  2,000  ppm  (100  mg/kg/day), 
and  decreased  litter  size  in  the  FOa  and 
Fib  litters  at  2,000  ppm  (100  mg/kg/ 
day).  The  statistically  significant 
decreases  in  pup  weights  at  the  800 
ppm  level  were  borderline  biologically 
significant  because  at  no  time  were 
either  the  body  weights  or  body  weight 
gains  less  than  90%  of  the  control 
values  and  because  the  effect  was  not 
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apparent  in  all  litters.  Both  the  slight 
reductions  in  litter  size  at  2,000  ppm 
and  the  reductions  in  pup  weights  at 
800  and  2,000  ppm  appear  to  be 
secondary  to  the  health  of  the  dams. 
There  was  no  evidence  of  altered 
intrauterine  development,  increased 
stillboms,  or  pup  anomalies.  The  effects 
are  a  result  of  feed  palatability  leading 
to  reduced  food  consumption  and 
decreases  in  body  weight  gains  in  the 
dams. 

4.  Subchronic  toxicity.  Two 
subchronic  90  day  feeding  studies  with 
dogs  and  a  1-year  feeding  study  in  dogs 
have  been  conducted.  In  the  1-year 
study  dogs  were  fed  0,  2, 10  or  50  mg/ 
kg/day.  The  NOAEL  was  determined  to 
be  10  mg/kg/day  based  on  decreases  in 
lactate  dehydrogenase  (LDH)  at  50  mg/ 
kg/day.  In  the  first  90  day  study,  dogs 
were  fed  dosage  levels  of  0,  2, 10  and 
50  mg/kg/day.  The  NOAEL  in  this  study 
was  10  mg/kg/day  based  on  transient 
salivation,  and  increased  firequency  and 
earlier  onset  of  emesis  in  both  sexes  at 
50  mg/kg/day.  A  second  90  day  feeding 
study  with  dogs  dosed  at  0, 10,  25.^nd 
50  mg/kg/day  was  conducted  to  refine 
the  threshold  of  effects.  There  was 
evidence  of  toxicity  at  the  top  dose  of 
50  mg/kg/day  with  a  NOAEL  of  25  mg/ 
kg/day.  Adverse  effects  from  oral 
exposure  to  sulfosate  occur  at  or  above 
50  mg/kg/day.  These  effects  consist 
primarily  of  transient  salivation,  which 
is  regarded  as  a  pharmacological  rather 
than  toxicological  effect,  emesis  and 
non-biologically  significant 
hematological  changes.  Exposures  at  or 
below  25  mg/kg/day  have  not  resulted 
in  significant  biological  adverse  effects. 
In  addition,  a  comparison  of  data  from 
the  90  day  and  1-year  studies  indicates 
that  there  is  no  evidence  for  increased 
toxicity  with  time.  The  overall  NOAEL 
in  the  dog  is  25  mg/kg/dav. 

5.  Chronic  toxicity.  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  female  rats  fed  dose  levels  of 
0, 100,  500  and  1,000  ppm  (0,  4.20,  21.2 
or  41.8  mg/kg/day  in  males,  and  0,  5.4, 
27.0  or  55.7  mg/kg  day  in  females).  No 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study.  The 
systemic  NOAEL  of  1,000  ppm  (41.1/ 
55.7  mg/kg/day  for  males,  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consumption)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0, 100, 1,000  and  8,000 
ppm  (0, 11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16,159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 


were  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8,000  ppm  (HDT  may 
have  been  excessive).  The  systemic 
NOAEL  was  1,000  ppm  based  on 
decreases  in  body  weight  and  feed 
consumption  (both  sexes)  and  increased 
incidences  of  duodenal  epithelial 
hyperplasia  (females  only).  Sulfosate  is 
classified  as  a  Group  E  carcinogen  based 
on  no  evidence  of  carcinogenicity  in  rat 
and  mouse  studies. 

6.  Animal  metabolism.  The 
metabolism  of  sulfosate  has  been 
studied  in  animals.  The  residues  of 
concern  for  sulfosate  in  meat,  milk,  and 
eggs  are  the  parent  ions  PMG  and  TMS 
only. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern. 
Only  the  parent  ions.  PMG  and  TMS  are 
of  toxicological  concern. 

8.  Endocrine  disruption.  Current  data 
suggest  that  sulfosate  is  not  an 
endocrine  disrupter. 

C.  Aggregate  Exposure 

1.  Dietary  exposure —  i.Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure,  Zeneca  has  utilized 
the  tolerance  level  for  all  existing  and 
pending  tolerances;  and  the  proposed 
maximum  permissible  levels  of  0.75 
ppm  for  wheat  grain;  2.5  ppm  for  wheat 
bran;  1.5  ppm  for  wheat  shorts;  0.05 
ppm  for  the  pome  firuit  group;  0.5  ppm 
for  cattle,  goat,  hog,  sheep,  and  horse 
liver;  2.5  ppm  for  cattle,  goat,  hog, 
sheep,  and  horse  meat  by-products, 
except  hver;  0.4  ppm  for  cattle,  goat, 
hog,  sheep,  and  horse  meat;  0.5  ppm  in 
milk,  and  100%  crop  treated  acreage  for 
all  commodities.  Assuming  that  100% 
of  foods,  meat,  eggs,  and  milk  products 
will  contain  sulfosate  residues  and 
those  residues  will  be  at  the  level  of  the 
tolerance  results  in  an  over  estimate  of 
human  exposure.  This  is  a  very 
conservative  approach  to  exposure 
assessment. 

ii.  Chronic  exposure.  For  all  existing 
tolerances  and  pending  tolerances;  and 
the  proposed  maximum  permissible 
levels  proposed  in  this  notice  of  filing, 
the  potential  exposure  for  the  U.S. 
population  is  0.018  milligram/kilogram 
body  weight/day  (mg/kg/bvrt/day)  (7.4% 
of  reference  dose  (RfD)).  Potential 
exposure  for  children's  population 
subgroups  range  from  0.015  mg/kg  bwt/ 
day  (6.1%  of  RfD)  for  nursing  infants  (<1 
year  old)  to  0.076  mg/kg  bvkrt/day 
(30.5%)  for  non-nursing  infants.  The 
chronic  dietary  risk  due  to  food  does  not 
exceed  the  level  of  concern  (100%). 

iii.  Acute  exposure.  The  exposure  to 
the  most  sensitive  population  subgroup, 
in  this  instance  non-nursing  infants, 
was  23.2%  of  the  acute  RfD.  The  acute 


dietary  risk  due  to  food  does  not  exceed 
the  level  of  concern  (100%). 

2.  Drinking  water.  Results  from 
computer  modeling  indicate  that 
sulfosate  in  groundwater  will  not 
contribute  significant  residues  in 
drinking  water  as  a  result  of  sulfosate 
use  at  the  recommended  maximum 
annual  application  rate  (4.00  lbs.  a.i. 
acre  ').  The  computer  model  uses 
conservative  numbers,  therefore  it  is 
unlikely  that  groundwater 
concentrations  would  exceed  the 
estimated  concentration  of  0.00224  parts 
per  billion  (ppb),  and  sulfosate  should 
not  pose  a  threat  to  ground  water. 

The  surface  water  estimates  are  based 
on  an  exposure  modeling  procedure 
called  GENEEC  (Generic  Expected 
Environmental  Concentration).  The 
assumptions  of  1  application  of  4.00  lbs. 
a.i.  acre  '  resulted  in  calculated 
estimated  maximum  concentrations  of 
64  ppb  (acute,  based  on  the  highest  56 
day  value)  and  43  ppb  (chronic, 
average).  GENEEC  modeling  procedures 
assumed  that  sulfosate  was  appUed  to  a 
10-hectare  field  that  drained  into  a  1- 
hectare  pond,  2-meters  deep  with  no 
outlet. 

As  a  conservative  assumption, 
because  sulfosate  residues  in  ground 
water  are  expected  to  be  insignificant 
compared  to  surface  water,  it  has  been 
assumed  that  100%  of  drinking  water 
consumed  was  derived  from  surface 
water  in  all  drinking  water  exposure 
and  risk  calculations. 

To  calculate  the  maximum  acceptable 
acute  and  chronic  exposures  to  sulfosate 
in  drinking  water,  the  dietary  food 
exposure  (acute  or  chronic)  was 
subtracted  from  the  appropriate  (acute 
or  chronic)  RfD.  DWLOCs  were  then 
calculated  using  the  maximum 
acceptable  acute  or  chronic  exposure, 
default  body  weights  (70  kg  -  aduh,  10 
kg  -  child),  and  drinking  water 
consumption  figures  (2  liters  -  adult,  1 
liter  -  child). 

The  maximum  concentration  of 
sulfosate  in  surface  water  is  64  ppb.  The 
acute  DWLOCs  for  sulfosate  in  surface 
water  were  all  greater  than  7700  ppb. 
The  estimated  average  concentration  of 
sulfosate  in  surface  water  is  43  ppb 
which  is  much  less  than  the  calculated 
levels  of  concern  (>1,700)  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposure.  Therefore,  for 
current  and  proposed  uses  of  sulfosate, 
Zeneca  concludes  with  reasonable 
certainty  that  residues  of  sulfosate  in 
drinking  water  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk. 

3.  Non-dietary  exposure.  Sulfosate  is 
currently  not  registered  for  use  on  any 
residential  non-food  sites.  Therefore, 
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{ ou 


ation —  i.  Acute  risk. 
no  residential  uses  for 
sulfosate.  the  ajcute  aggregate  exposure 
only  includes  lood  and  water.  Using  the 
conservative  assumptions  of  100%  of  all 
crops  treated  aid  assuming  all  residues 
are  at  the  toleriince  level  for  all 
established  an^  proposed  tolerances,  the 
aggregate  expoteure  to  sulfosate  will 
utilize  17.3%  (f  the  acute  RfD  for  the 
US  population  The  estimated  peak 
concentrations  of  sulfosate  in  surface 
and  ground  wj  ter  are  less  than  DWLOCs 
for  sulfosate  in  drinking  water  as  a 
contribution  tc  acute  aggregate 
exposure.  Resipues  of  sulfosate  in 
drinking  wateij  do  not  contribute 
significantly  tc  the  aggregate  acute 
human  health  risk  considering  the 
present  uses  ai  id  uses  proposed  in  this 
action. 

ii.  Chronic  r  sk.  Using  the 
conservative  e  cposure  assumptions 
described  aboie,  the  aggregate  exposure 
to  sulfosate  from  food  will  utilize  7.4% 
of  the  chronic  ElfD  for  the  US 
population.  Tl  e  estimated  average 
concentrations  of  sulfosate  in  surface 
and  ground  wi  ter  are  less  than  DWLOCs 
for  sulfosate  ir  drinking  water  as  a 
contribution  t<  i  chronic  aggregate 
exposure.  Residues  of  sulfosate  in 
drinking  watet  do  not  contribute 
significantly  U\  the  aggregate  chronic 
human  health  risk  considering  the 
present  uses  ai  id  uses  proposed  in  this 
action. 

2.  Infants  ai  d  children.  The  database 
on  sulfosate  re  lative  to  pre-  and  post- 
natal toxicity  i  s  complete.  Because  the 
developmenta  and  reproductive  effects 
occurred  in  th}  presence  of  parental 
(systemic)  toxicity,  these  data  do  not 
suggest  an  inc:  eased  pre-  or  post-natal 
sensitivity  of  qhildren  and  infants  to 
sulfosate  expofeure.  Therefore,  Zeneca 
concludes,  upon  the  basis  of  reliable 
data,  that  a  10  )-fold  uncertainty  factor 
is  adequate  to  protect  the  safety  of 
infants  and  children  and  an  additional 
safety  factor  is  unwarranted. 

i.  Acute  risk .  Using  the  conservative 
exposure  assu  uptions  described  above, 
the  aggregate  Exposure  to  sulfosate  from 
food  will  utili  56  23.2%  of  the  acute  RfD 
for  the  most  h  ghly  exposed  group,  non- 
nursing  infants.  The  estimated  peak 
concentration!  i  of  sulfosate  in  surface 


and  ground  water  are  less  than  DWLOCs 
for  sulfosate  in  drinking  water  as  a 
contribution  to  acute  aggregate 
exposure.  Residues  of  sulfosate  in 
drinking  water  do  not  contribute 
significantly  to  the  aggregate  acute 
human  health  risk  considering  the 
present  uses  and  uses  proposed  in  this 
action. 

ii.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  we  conclude  that  the 
percent  of  the  RflD  that  will  be  utilized 
by  aggregate  exposure  to  residues  of 
sulfosate  is  30.5%  for  non-nursing 
infants,  the  most  highly  exposed  group. 
The  estimated  average  concentrations  of 
sulfosate  in  surface  and  ground  water 
are  less  than  DWLOCs  for  sulfosate  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Residues  of 
sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
chronic  human  health  risk  considering 
the  present  uses  and  uses  proposed  in 
this  action. 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  sulfosate. 

(FR  Doc.  99-1120  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  e5<0-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6219-7] 

Proposed  Amendment  to  CERCLA 
Administrative  De  Micromis 
Settlement;  Waste,  Inc. 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  amendment  to  an 
administrative  de  micormis  settlement 
concerning  the  Waste,  Inc.  Superfund 
site  in  Michigan  City,  Indiana,  which 
will  add  National  Tea  Company  as  a 
settling  party.  The  amended  settlement 
is  designed  to  resolve  fully  National  Tea 
Company's  liability  at  the  site  through 
a  covenant  not  to  sue  under  Sections 
106  and  107  of  CERCLA,  42  U.S.C.  9606 
and  9607,  and  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6973.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  vmtten 
comments  relating  to  the  amended 


settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  amended 
settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  amended  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at 

Michigan  City  Public  Library,  100  E.  4th 
Street,  Michigan  City,  Indiana 

and 

U.S.  Environmental  Protection  Agency, 
Region  5  Records  Center,  77  West 
Jackson  Boulevard  (7-HJ),  Chicago,  IL 
60604,  TEL:  (312)  886-0900,  Mon-Fri: 
7:30  a.m.-5:00  p.m. 

Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area  in  accordance  with  Section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d). 

DATES:  Comments  must  be  submitted  on 
or  before  February  19, 1999. 

ADDRESSES:  The  proposed  settlement 
and  ^ditional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at: 

Michigan  City  Public  Library,  100  E.  4th 
Street,  Michigan  City.  Indiana 

La  Porte  County  Health  Department.  104 
Brinckmann  Avenue,  Michigan  City, 
Indiana 

Bethany  Baptist  Church,  215  Miller 
Street,  Michigan  City,  Indiana 

U.S.  Environmental  Protection  Agency. 
Region  5  Records  Center,  77  West 
Jackson  Boulevard  (7-HJ),  Chicago,  IL 
60604,  TEL:  (312)  886-0900,  Mon-Fri: 
7:30  a.m.-5:00  p.m. 

A  copy  of  the  proposed  settlement 
may  be  obtained  from  John  Tielsch. 
Assistant  Regional  Counsel,  77  W. 
Jackson  Blvd.,  Chicago.  Illinois  60604, 
Mail  Code  C-14J,  312/353-7447. 

Comments  should  reference  the 
Waste,  Inc.  site,  Michigan  City,  Indiana, 
and  EPA  Docket  No.  V-W-98-C-438 
and  should  be  addressed  to:  Sonja 
Brooks,  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  R-19J,  77  W.  Jackson  Blvd., 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Tielsch.  Assistant  Regional  Counsel. 
United  States  Environmental  Protection 
Agency,  Region  5.  77  W.  Jackson  Blvd., 
Chicago.  Illinois  60604.  Mail  Code  C-     . 
14J,  312/353-7447. 

Wendy  L.  Carney, 

Acting  Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  Region  5. 
[FR  Doc.  99-1126  Filed  1-19-99;  8:45  am] 

BILUNO  CODE  6640-60-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6219-8] 

Proposed  Amendment  to  CERCLA 
Administrative  De  Minimis  Settlement; 
Waste,  Inc. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i],  notice  is  hereby  given  of  a 
proposed  amendment  to  an 
administrative  de  minimis  settlement 
concerning  the  Waste,  Inc.  Superfund 
site  in  Michigan  City,  Indiana,  which 
will  add  Filter  Specialists,  Inc.  as  a 
settling  party.  The  amended  settlement 
is  designed  to  resolve  fully  Filter 
Specialists,  Inc.'s  liability  at  the  site 
through  a  covenant  not  to  sue  under 
Sections  106  and  107  of  CERCLA.  42 
U.S.C.  9606  and  9607,  and  Section  7003 
of  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6973.  Filter 
SpeciaUsts,  Inc.  vnll  pay  $113,592.89 
into  a  Waste,  Inc.  Special  Account 
within  the  EPA  Hazardous  Substances 
Superfund  which  shall  be  used  to 
finance  the  response  action  being 
implemented  by  the  major  PRPs  under 
a  Unilateral  Order  for  the  Site.  For  thirty 
(30)  days  following  the  date  of 
pubhcation  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  amended  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  amended  settlement  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  amended 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at: 
Michigan  City  PubUc  Library,  100  E.  4th 

Street,  Michigan  City,  Indiana, 
and 

U.S.  Environmental  Protection  Agency, 
Region  5  Records  Center,  77  West 
Jackson  Boulevard  (7-HJ),  Chicago,  IL 
60604,  TEL:  (312)  886-0900,  Mon-Fri: 
7:30  a.m.-5:00  p.m. 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area  in  accordance  with  Section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d). 
DATES:  Comments  must  be  submitted  on 
or  before  February  19, 1999. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 


relating  to  the  settlement  are  available 

for  public  inspection  at: 

Michigan  City  Public  Library,  100  E.  4th 

Street,  Michigan  City.  Indian. 
La  Porte  County  Health  Department.  104 

Brickmann  Avenue,  Michigan  City. 

Indiana. 
Bethany  Baptist  Church,  215  Miller 

Street,  Michigan  City,  Indiana. 
U.S.  Environmental  Protection  Agency, 

Region  5  Records  Center,  77  West 

Jackson  Boulevard  (7-HJ),  Chicago,  IL 

60604.  TEL:  (312)  886-0900,  Mon-Fri: 

7:30  a.m.-5:00  p.m. 

A  copy  of  the  proposed  settlement 
may  be  obtained  from  John  Tielsch, 
Assistant  Regional  Counsel,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604, 
Mail  Code  C-14J,  312/353-7447. 

Comments  should  reference  the 
Waste,  Inc.  site.  Michigan  City,  Indiana, 
and  EPA  Docket  No.  V-W-98-C-439 
and  should  be  addressed  to  Sonja 
Brooks,  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency.  Mail 
Code  R-19J,  77  W.  Jackson  Blvd.. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Tielsch,  Assistant  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  5,  77  W. 
Jackson  Blvd..  Chicago.  Illinois  60604, 
Mail  Code  C-14J.  312/353-7447. 
Wendy  L.  Carney, 

Acting  Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  Region  5. 
(FR  Doc.  99-1127  Filed  1-19-99;  8:45  am] 

BILUNQ  COOE  a660-6»-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-106] 

Commonwealth  of  Pennsylvania  and 
GPU  Energy  To  Permit  Sharing  of  a 
Statewide  800  MHz  System 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Public  Safety  and  Private 
Wireless  Division  of  the  Wireless 
Telecommunications  Bureau  invited  the 
public  to  comment  on  a  request  for 
waiver  by  the  Commonwealth  of 
Pennsylvania  and  GPU  Energy  to  permit 
sharing  of  a  statewide  800  MHz  system 
by  Public  Safety  and  Industrial/Land 
Transportation  eligibles.  This  action 
was  taken  to  provide  the  public,  as  well 
as  the  Commission's  licensees,  with  an 
opportimity  to  comment  on  the  waiver 
request.  Release  of  the  Public  Notice 
will  ensure  that  interested  parties  have 
an  opportunity  to  participate  in  the 


Commission  decision  on  whether  to 
grant  the  subject  waiver  request. 
DATES:  Comments  must  be  filed  on  or 
before  February  4.  1999,  and  reply 
comments  on  or  before  February  19, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Freda  Lippert  Thyden,  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680  or  via  E-Mail  to  fthyden@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Safety  and 
Private  Wireless  Division's  Public 
Notice,  DA  99-106,  adopted  January  5. 
1999,  and  released  January  5.  1999.  The 
full  text  of  this  Public  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Public  Safety  and  Private  Wireless 
Division.  Wireless  Telecommunications 
Bureau,  2025  M  Street,  N.W., 
Washington  D.C.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  Inc..  2100  M 
Street.  Suite  140,  Washington.  D.C. 
20037,  telephone  (202)  857-3800.  This 
will  impose  no  paperwork  burden  on 
the  public. 

Summary  of  Order 

1.  On  August  17,  1998,  Metropolitan 
Edison  Company,  Pennsylvania  Electric 
Company  and  Jersey  Central  Power  k 
Light  Company,  collectively  trading  as 
GPU  Energy  (GPU),  and  the 
Commonwealth  of  Pennsylvania 
(Commonwealth)  filed  a  Request  for 
Waiver  of  47  CFR  90.179(a).  The  request 
seeks  permission  for  eligibles  in  the 
Public  Safety  Pool  and  in  the  Industrial/ 
Land  Transportation  (I/LT)  Category  to 
operate  and  utilize  a  statewide.  800 
MHz  conventional  and  trunked  PubUc 
Safety/Power  Radio  Service  radio 
system  on  a  non-profit,  cost  shared 
basis. 

2.  GPU  is  currently  licensed  to 
operate  800  MHz  I/LT  facilities  under 
the  call  signs  WPDC939,  WPDC922, 
WPDC935  and  WPIX:931.  The 
Commonwealth  has  been  issued 
licenses  for  conventional  and  trunked 
channels  in  the  Public  Safety  Radio 
Pool.  GPU  and  the  Commonwealth 
request  a  waiver  in  order  to  share  a 
Power  Radio  Service  system,  which  is  in 
the  I/LT  category,  with  a  Public  Safety 
Radio  system.  They  request  this  waiver 
because  47  CFR  90.179(a)  provides  that 
a  licensee  may  share  its  radio  station 
only  with  users  that  would  be  eligible 
for  a  separate  authorization  to  use  those 
frequencies.  Public  safety  entities  are 
not  eligible  to  be  HcRnsed  on  800  MHz 
I/LT  Category  spectri'm.  Similarly,  I/LT 
licensees  are  not  eligible  to  be  licensed 
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on  800  MHz  P  iblic  Safety  Radio  Pool 
spectrum. 

3.  In  their  waiver  request,  GPU  and 
the  Commonwealth  submit  that  the 
benefits  of  sha  ring  this  800  MHz  radio 
system  will  in  ;lude  rapid  deployment 
of  a  Public  Saety /Industrial/Business 
system  that  will  transmit  reliable 
communications  between  state  and  local 
agencies  throu  ghout  Pennsylvania.  Also, 
they  assert  that  a  imified  system  will 
achieve  significant  spectrum 
efficiencies. 

4.  Requests  or  waiver  of  the 
Commission's  rules  are  subject,  unless 
otherwise  pro'fided,  to  treatment  by  the 
Commission  as  restricted  proceedings 
for  ex  parte  pi  rposes  under  47  CFR 
1.1208.  Because  of  the  policy 
implications  and  potential  impact  of 
this  proceedin  g  on  persons  not  parties 
to  the  waiver  lequest,  we  believe  it 
would  be  in  tl:  e  public  interest  to  treat 
this  case  as  a  jiermit-but-disclose 
proceeding  under  the  ex  parte  rules.  See 
47  CFR  1.120C  (a).  1.1206.  Therefore,  any 
ex  parte  prese  stations  that  are  made 
with  respect  to  the  issues  involved  in 
the  subject  Re  ^uest  for  Waiver, 
subsequent  to  the  release  of  this  Public 
Notice,  will  b«i  permissible  but  must  be 
disclosed  in  accordance  with  the 
requirements  bf  47  CFR  1206(b). 

Federal  Commu  nications  Commission. 

D'wana  R.  Terr  i. 

Chief.  Public  Sa  ^etyand  Private  Wireless 

Division,  Wirele  ss  Telecommunications 

Bureau. 

[FR  Doc.  99-U\>7  Filed  1-19-99;  8:45  ami 

BILUNG  CODE  S7i:!-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  23^1] 

Petitions  for  Reconsideration  and 
Clarification  0f  Action  in  Rulemaking 
Proceedings  j 

January  12, 1998. 

Petitions  for  reconsideration  and 
clarification  h^ve  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Fublic  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  JFull  text  of  these 
documents  ar^  available  for  viewing  and 
copying  in  Rdom  239, 1919  M  Street, 
N.W.,  Washinjgton,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  tp  these  petitions  must  be 
filed  by  Febniary  4, 1999.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(l)J.  Replies  to  an  opposition 
must  be  filed  Within  10  days  after  the 
time  for  filing  oppositions  has  expired. 


Subject:  Amendment  of  Parts  1,  21, 
and  74  to  Enable  Multipoint 
Distribution  Service  and  Instructional 
Television  Fixed  Service  Licensees  to 
Engage  in  Fixed  Two- Way 
Transmissions  (MM  Docket  No.  97-217. 
RM-9060). 
Number  of  Petitions  Filed:  11 
Subject:  Petition  for  Declaratory 
Ruling  and  Request  for  Expedited 
Action  on  the  July  15, 1997  Order  of  the 
Pennsylvania  Public  Utility  Commission 
Regarding  Area  Codes  412,  610,  215, 
and  717  (NSD  File  No.  L-97-42). 
Implementation  of  the  Local 
Competition  Provision  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98). 
Number  of  Petitions  Filed:  1 2 
Subject:  Iinplementation  of  Section 
207  of  the  Telecommunications  Act  of 
1996  Restrictions  on  Over-the-Air 
Reception  Devices:  Television  Broadcast 
and  Multichannel  Multipoint 
Distribution  Service  (CS  Docket  No.  96- 
83). 
Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-1159  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance  Program; 
Standard  Flood  Hazard  Determination 
Form 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  availability  and 
effective  date. 

summary:  FEMA  gives  notice  of  the 
availability  of  the  revised  Standard 
Flood  Hazard  Determination  Form. 
EFFECTIVE  DATE:  Janaury  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  Director,  Technical 
Services  Division,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756, 
(telefax)  (202)  646-4596. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB)  has 
reviewed  and  cleared  the  Standard 
Flood  Hazard  Determination  form  under 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  under  the  National  Flood  Insurance 
Reform  Act  of  1994.  OMB  approved  the 
form  for  use,  with  an  effective  date  of 
October  1998,  expiring  October  31, 
2001.  Because  the  revised  form  made  no 


changes  in  the  information  collected,  a 
transition  period  of  90  days  from  the 
date  of  this  publication  will  be  provided 
for  users  to  update  automated 
applications. 

Title:  Standard  Flood  Hazard 
Determination  form  (FEMA  form  81- 

93). 

OMB  Number:  3067-0264. 

Availability:  The  Standard  Flood 
Hazard  Determination  form  is  available 
on  FEMA's  Web  Site  at  www.fema.gov/ 
library/ fform. htm.  The  form  is  also 
available  through  FEMA's  Fax-on- 
Demand  at  (202)  646-FEMA,  request 
document  #23103,  or  by  mail  after 
December  15, 1998,  from  the  FEMA 
publications  office  at  (800)  480-2520. 
Requests  for  large  quantities  of  the  form 
will  not  be  honored.  The  form  should  be 
locally  reproduced. 

On  May  21, 1998,  we  pubUshed  a 
Notice  with  request  for  comments  on 
revisions  to  the  Standard  Flood  Hazard 
Determination  Form,  63  FR  27969.  We 
received  comments  from  three  banking 
organizations,  one  real  estate  broker, 
and  one  flood  determination  firm. 

The  majority  of  respondents  asked  us 
to  reconsider  revising  the  form,  since 
the  proposed  changes  did  not 
substantially  alter  the  meaning  or 
requirements  of  the  form.  They  noted 
further  that  the  changes  will  give  rise  to 
added  costs  for  automated  systems  and 
printed  stock,  which  must  be  upgraded 
and  reprinted,  and  for  requisite 
notification  to  users. 

FEMA  is  revising  the  Standard  Flood 
Hazard  Determination  form  to  comply 
with  requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  the  Office  of  Management  and 
Budget.  In  order  to  comply  with  these 
requirements,  we  clarified  the 
instructions  and  made  minor  editorial 
changes  to  the  form  based  on  comments 
and  questions  received  from  users 
during  the  first  iteration  of  the  form. 

Comments  about  specific  items  on  the 
form  included  the  need  for  additional 
space  in  some  boxes,  requests  for 
deletion  of  some  items  and  the  addition 
of  others,  including  borrower's  name 
and  base  flood  elevation. 

Because  the  form  is  property-specific 
we  did  not  include  the  borrower's  name. 
We  did  not  add  the  base  flood  elevation 
to  the  form  because  it  is  not  a 
determining  factor  in  the  requirement  of 
flood  insurance;  in  addition,  its 
procurement  would  add  considerable 
expense. 

We  received  other  comments 
concerning  the  mandatory  flood 
insurance  purchase  requirement  and  the 
application  process  for  Letters  of  Map 
Qiange.  Because  these  comments  are 
not  pertinent  to  the  Standard  Flood 
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Hazard  Determination  form,  they  are  not 
addressed  here. 

INFORMATION  COLLECTION:  The  Standard 
Flood  Hazard  Determination  form  must 
be  completed  by  federally  regulated 
lending  institutions  and  federal  agency 
lenders  when  making,  increasing, 
extending  or  renewing  any  loan  secured 


by  improved  real  estate,  for  the  purpose 
of  documenting  the  factors  considered 
as  to  whether  flood  insurance  is 
required  and  available.  When 
purchasing  loans  Government 
sponsored  enterprises  must  require  this 
form  to  document  the  factors  they 
consider  when  they  determine  whether 
flood  insurance  is  required  and 


available.  The  Federal  Emergency 
Management  Agency  does  not  collect 
this  information. 

Dated:  January  13, 1999. 
Michael  J.  Armstrong, 
Associate  Director.  Mitigation  Directorate. 

BILUNG  CODE  671»-04-P 
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FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 
STANDARD  FLOOD  HAZARD  DETERMINATION 


See  The  Attached 
Instructions 


O.M.B.  No.  3067-0264 
Expires  October  31,  2001 


SECTION  I  -  LOAN  INFORMATION 


1.  LENOER  NAME  AND  ADDRESS 


3.   LENDER  ID.  NO. 


2.   COllATi.H At  (Building/Mobile  Home/Personal  Property)  PROPERTY  ADDRESS 
(Legal  Description  mey  be  attachedl  ■ 


4.   LOAN  IDENTIFIER 


5.   AMOUNT  OF  FLOOD  INSURANCE  REQUIRED 
$ 


SECTION  H 


A.   NATjOWAL  FLOOD  INSURANCE  PROGRAM  (NFIP)  COiWMUWITY  JURtSDICTlOW 


NFIP  Communitv 

Name 


Countyfi**) 


3.  Stat* 


■■  WATJONAI  FLOOD  INSURANCE  PROGRAM  (NFIP)  DATA  AFFECTING  BUILDING/MOBILE  HOME 


4. 


NFIP  CofTwramity 
Numbf 


1 .      NFIP  Map  Numbar  or  CommunitY-Panal  Numbar 
(CfnvTNintty  nama,  if  not  tha  aama  a*  'A') 


C.   FEDERAL 


NFIP  Map  Panal  Effactiva/ 
Ravisad  Data 


3.  LOMA/LOMR 


Pttt 


4.  Hood  Zona 


5.  No  NFIP 
Map 


FLOOD  INSURANCE  AVAILABILITY  rC/Mc*  aM  that  apply) 


1  n  FadafI  Flood  in«ur«ncB  i«  available  tcommunitv  participates  in  NFIP).  O   Regular  Program      Q  Emergency  Program  of  NFIP 

2.D  Federal  Flood  insurance  is  not  available  because  community  is  not  participating  in  the  NFIP. 

3  r~l  Biiitding/Mobile  Home  is  in  a  Coastal  Barrier  Resources  Area  (CBRA)  or  Otherwise  Protected  Area  (OPA).  Federal  Flood  insurance  may  not 
b#  available. 

CBRA/OPA  designation  date:  . 


D.  DETtRMINATION 


IS  BUILDING/MOBILE  HOME  IN  SPECIAL  FLOOD  HAZARD  AREA 
(ZONES  CONTAINING  THE  LETTERS  "A"  OR  "V")?    D  YES         D  NO 

If  yes,  flood  Insurance  Is  required  by  the  Flood  Disaster  Protection  Act  of  1973. 
If  no,  flood  insurance  is  not  required  by  the  Flood  Disaster  Protection  Act  of  1973. 


E.   COMMENTS  (Optional): 


This  dtitarmination  is  based  on  examining  tha  NFIP  map,  any  Federal  Emergency  Management  Agency  revisions  to  it,  and  any 
other  information  needed  to  locate  the  building/mobile  home  on  the  NFIP  map. 


F.   PREPARER  S  INFORMATION 


NAME,  ADDRESS,  TELEPHONE  NUMBER  {If  other  rhar^  Lender) 


DATE  OF  DETERMINATION 


FEMA  Fonh  81-93.  OCT  98 


This  form  may  be  locally  reproduced. 


\. 
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2;  NFtP  Map  p^l  gffy;^vg/|tevi5ed  P^^e.  Enter  the  map  effective  date  or  the  map  revised  date  shown  on  the  NFIP  map 
(Example:  6/15/93.)  this  will  be  the  latest  of  all  dates  shown  on  the  map. 

3.  LOMA/LOMR.  If  a  Letter  of  Map  Amendment  (LOMA)  or  Letter  of  Map  Revision  (LOMR)  has  been  issued  by  FEMA  since  the 
current  Map  Panel  EffecUve/Revised  Date  that  revises  the  flood  hazards  affecting  the  building  or  mobile  home  check  "yes"  and 
specify  the  date  of  the  letter;  otherwise,  no  entry  is  required.  Information  on  LOMAs  and  LOMRs  is  available  form  the  following 
sources:  * 

*  The  community's  official  copy  of  its  NFIP  map  should  have  a  copy  of  all  subsequenUy-issued  LOMAs  and  LOMRs  attached  to 

*  Fpr  LOMAs  and  LOMRs  issued  on  or  after  October  1.  1994.  FEMA  publishes  a  list  of  these  letters  twice  a  year  as  a 
^  compendium  m  the  Federal  Register;  This  information  is  also  available  on  FEMA's  website  at  httD://www.fema.pnv 

A  subscription  service  providing  digitized  copies  of  these  letters  on  CD-ROM  is  also  available  by  calling  1-800-358-9616. 

4.  Flood  Zone.  Enter  the  flood  zone(s)  covering  the  building  or  mobile  home.  (Examples:  A.  AE.  A4.  AR.  AR/A.  AR/AE 
i^/AO.  V,  VE.  V12.  AH.  AO.  B,  C,  X,  D.)  If  any  part  of  the  building  or  mobile  home  is  within  the  Special  Flood  Hazard  Area 
(SFHA),  the  enUre  building  or  mobile  home  is  considered  to  be  in  the  SFHA.   All  flood  zones  beginning  with  the  letter  "A"  or  -V 
are  considered  Special  Hood  Hazard  Areas  (SFHAs).  Each  flood  zone  is  defined  in  the  legend  of  the  NFIP  map  on  which  it  appears 
If  there  is  no  NFIP  map  for  the  subject  area,  enter  "none. " 

5.  N9  NFIP  Map.  If  no  NFIP  mi^)  covers  the  area  where  the  building  or  mobile  home  is  located,  check  this  box. 

C-  FEDERAL  FT.QOD  INgURANgE  AVAILABILITY.  Check  all  boxes  that  apply;  however,  note  that  boxes  1  (Federal  Rood 
Insurance  is  avaUable...)  and  2  (Federal  Flood  Insurance  is  not  available...)  are  mutually  exclusive.  Federal  flood  insurance  is 
available  to  all  residents  of  a  community  that  participates  in  the  NFIP.  Community  parucipation  status  can  be  determined  by 
consulting  the  NFIP  Community  Sutus  Book,  which  is  available  from  FEMA  and  ai  hitD://www. fema.gov.  The  NFIP  Community 
Status  Book  will  indicate  whether  or  not  the  community  is  participating  in  the  NFIP  and  whether  panicipation  is  in  the  Emergency  or 
Regular  Program.  If  the  community  participates  in  the  NFIP,  check  either  Regular  Program  or  Emergency  Program.  To  obtain 
Federal  flood  insurance,  a  copy  of  this  completed  form  may  be  provided  to  an  insurance  agent. 

Federal  flood  insurance  is  prohibited  in  designated  Coastal  Barrier  Resources  Areas  (CBRA)  and  Otherwise  Protected  Areas  (OPAs) 
for  buildings  or  mobile  homes  built  or  substantially  improved  after  the  date  of  the  CBRA  or  OPA  designation.  An  information  sheet 
explaining  the  Coastal  Barrier  Resources  System  may  be  obtained  fhtmFEMA  by  calling  1-800-611-6125. 

D.  DE'I'tatMINATION:  If  any  portion  of  the  building/mobile  home  is  in  an  identified  Special  Flood  Hazard  Area  (SFHA),  check 
yes  (flood  insurance  is  required).  If  no  ponion  of  the  buUding/mobile  home  is  in  an  identified  SFHA.  check  no.   If  no  NFIP  map 
exists  for  the  community,  check  no.  If  no  NFIP  map  exists.  Section  B5  should  also  be  checked. 

F.  PREPARER'S  INFORMATION:  If  other  than  the  lender,  enter  the  name,  address,  and  telephone  number  of  the  company  or 
organization  performing  the  flood  hazard  determination.  An  individual's  name  may  be  included,  but  is  not  required. 

Date  of  Determination.  Enter  date  on  which  flood  hazard  determination  was  completed. 

OTHER  INFORMATION 

MVLTIPLE  BUILDINGS:   If  the  loan  collateral  includes  more  than  one  building,  a  schedule  for  the  additional  building(s)/mobile 
home(s)  indicating  the  determination  for  each  may  be  attached.  Otherwise,  a  separate  form  must  be  completed  for  each  building  or 
mobile  home.  Any  aitachmcnt(s)  should  be  noted  in  the  comment  section.  A  separate  flood  insurance  policy  is  required  for  each 
building  or  mobile  home. 

GUARANTEES  REGARDING  INFORMATION:   Determinations  on  this  form  made  by  persons  other  than  the  lender  are 
acceptable  only  to  the  extent  that  the  accuracy  of  the  information  is  guaranteed. 


FORM  AVAILABILITY:  Copies  of  this  form  are  available  from  the  FEMA  fax-on-demand  line  by  calling  (202)  646-FEMA  and 
requesting  form  #23103.  Guidance  on  using  the  form  in  a  printed,  computerized,  or  electronic  format  is  contained  in  form  #231 10. 
This  information  is  also  available  on  FEMA's  website  http://www.fema.gov. 
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STANDARD  FLOOD  HAZARD  DETERMINATION  FORM  INSTRUCTIONS 
PAPERWORK  B11U)EN  DISCLOSURE  NOTICE 

Public  reporting  burden  for  FEMA  Form  81-93  form  is  estimated  to  average  20  minutes  per  response.  The  burden  estimate  includes 
the  time  for  reviewing  instructions,  searching  existing  dau  sources,  gathering  and  mainuining  the  dau  needed,  and  completing  and 
reviewing  fce  form.  Send  comments  regarding  the  accuracy  of  the  burden  estimate  and  any  suggestions  for  reducing  the  burden  to: 
Information  Collections  Management.  Federal  Emergency  Management  Agency.  500  C  Street,  SW,  Washington,  DC  20742;  and  to 
the  Office  of  Management  and  Budget.  P^rwork  Reduction  Project  (30676-  0264),  Washington,  DC  20503. 

SECTION  1 

1.  LENDER  NAME:  Enter  lender  name  and  address. 

2.  <7ni  I  >^TFBAL  (Building/Mobile  Home/Personal  Property)  PROPERTY  ADDRESS:  Enter  property  address  for  the  insurable 
collateral.  In  rural  areas,  a  postal  address  may  not  be  sufficient  to  locate  the  property.  In  these  cases,  legal  property  descriptions  may 
be  used  v4  may  be  attached  to  the  form  if  space  provided  is  insufficient. 

3.  LENDER  ID.   NO.:  The  lender  funding  the  loan  should  identify  itself  as  follows:  FDIC-insured  lenders  should  indicate  their 
FDIC  Insurance  Certificate  Number;  Federally- insured  credit  unions  should  indicate  their  charter/insurance  number;  Farm  Credit 
institutions  should  indicate  their  UNINUM  number.  Other  lenders  who  fund  loans  sold  to  or  securitized  by  FNMA  or  FHLMC  should 
enter  the  FNMA  or  FHLMC  seller/servicer  number. 

4.  LOAN  pENTlFIER:  Optional.  May  be  used  by  lenders  to  conform  with  their  individual  method  of  identifying  loans. 

5.  AMOUNT  OF  FLOOD  INSURANCE  REQUIRED:  Optional.  The  minimum  federal  requirement  for  this  amount  is  the  lesser  of: 
the  outstanding  principal  loan  balance;  the  value  of  the  improved  property,  mobile  home  and/or  personal  property  used  to  secure  the 
loan;  or  th^  maximum  sututory  limit  of  flood  insurance  coverage.  Lenders  may  exceed  the  minimum  federal  reqtiirements.  National 
Flood  Insulance  Program  (NFIP)  policies  do  not  provide  coverage  in  excess  of  the  value  of  the  building/mobile  home/personal 
property. 

SECTION  2  . 


A.  NATIONAL  FLOOD  INSURANCE  PROGRAM  (NFIP)  COMMUNITY  JURISDICTION 

1 .  NFIP  (^ommuniiv  Name.   Enter  the  complete  name  of  the  community  (as  indicated  on  the  NFIP  map)  in  which  the  building  or 
mobile  home  is  located.  Under  the  NFIP.  a  conununity  is  the  political  unit  that  has  authority  to  adopt  and  enforce  floodplain 
management  regulations  for  the  areas  within  its  jurisdiction.  A  community  may  be  any  State  or  area  or  pwlitical  subdivision  thereof, 
or  any  Ind«n  tribe  or  authorized  tribal  organization,  or  Alaska  Native  village  or  authorized  native  organization.  (Examples:  Brewer, 
City  of;  Washington.  Borough  of;  Worchcstcr,  Township  of;  Baldwin  County;  Jefferson  Parish.)  For  a  building  or  mobile  home 
that  may  have  been  annexed  by  one  community  but  is  shown  on  another  community's  NFIP  map,  enter  the  Community  Name  for  the 
community  with  land-use  jurisdiction  over  the  building  or  mobile  home. 

2.  Countv(ies).  Enter  the  name  of  the  county  or  counties  in  which  the  community  is  located.  For  unicorporated  areas  of  a  county, 
enter  'unincorporated  areas".  For  iixiependent  cities,  enter  'indepeixlent  city." 

3.  State.  £nter  the  two-digit  state  abbreviation.  (Examples:  VA.  TX.  CA.) 

4.  NFIP  (Community  Number.  Enter  the  6-digit  NFIP  community  number.  This  number  can  be  determined  by  consulting  the  NRP 
Community  Status  Book  or  can  be  found  on  the  NFIP  map;  copies  of  either  can  be  obtained  from  FEMA's  Website 
http://wwNT.fema.gov  or  by  calling  1-800-61 1-6125.  If  not  NFIP  Community  Number  exists  for  the  community,  enter  "none". 

B.  NFIP  Data  affecting  building/mobile  home 

The  information  in  this  section  (excluding  the  LOMA/LOMR  information)  is  obtained  by  reviewing  the  NFIP  map  on  which  the 
building/n*)bile  home  is  located.  The  cunent  NFIP  map.  and  a  pamphlet  titled  "Guide  to  Flood  Maps."  may  be  obtained  from  FEMA 
by  calling  1-800-61 1-6125.  Note  that  even  when  an  NFIP  map  panel  is  not  prmted.  it  may  be  reflected  on  a  community's  NFIP  map 
index  with  its  proper  number,  date,  and  flood  zone  indicated;  enter  these  data  accordingly. 

1 .  NFIP  f^ap  Number  or  Community-Panel  Number.  Enter  the  1 1 -digit  number  shown  on  the  NFIP  map  that  covers  the  building  or 
mobile  home.  (Examples:  480214  0022C;  58103C0075  F.)  Some  older  mi^  will  have  a  9-digit  number  (Example:  12345601A.) 
Note  thai  the  first  six  digits  will  not  match  the  NFIP  Community  Number  when  the  sixth  digit  is  a  "C"  or  when  one  community  has 
annexed  lapd  from  another  but  the  NFIP  map  has  not  yet  been  updated  to  reflect  this  annexation.  When  the  sixth  digit  is  a  "C",  the 
NFIP  maplis  in  countywide  format  and  shows  the  flood  hazards  for  the  geographic  areas  of  the  county  on  one  map,  iiKluding  flood 
hazards  for  incorporated  communities  and  for  any  unincorporated  county  contained  within  the  county's  geographic  limits.  Such 
countywide  maps  will  list  an  NFIP  Map  Number.   For  maps  not  in  such  countywide  format,  the  NFIP  map  will  list  a 
Community- Panel  Number  on  each  panel.  If  no  NFIP  map  is  in  effect  for  the  location  of  the  building  or  mobile  home,  enter  "none". 

(PR  Doc.  99- 1210  Filed  1-19-99;  8:45  am] 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Uniform  Rating  System  for  Information 
Technology 

agency:  Federal  Financial  Institutions 
Examination  Council. 

action:  Notice. 

summary:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  revised  the  Uniform  Interagency 
Rating  System  for  Data  Processing 
Operations,  commonly  referred  to  as  the 
Information  Systems  (IS)  rating  system. 
The  revision  changed  the  name  of  the 
rating  system  to  the  Uniform  Rating 
System  for  Information  Technology 
(URSIT)  and  reflects  changes  that  have 
occurred  in  the  data  processing  services 
industry  and  in  supervisory  policies  and 
procedures  since  the  rating  system  was 
first  adopted  in  1978.  The  revised 
numerical  ratings  conform  to  the 
language  and  tone  of  the  Uniform 
Financial  Institution  Rating  System 
(UFIRS)  rating  definitions,  commonly 
referred  to  as  the  CAMELS  rating 
system;  reformatted  and  clarified  the 
component  rating  descriptions; 
emphasized  the  quality  of  risk 
management  processes  in  each  of  the 
rating  components;  added  two  new 
component  categories,  "Development 
and  Acquisition",  and  "Support  and 
Delivery"  as  replacements  for  "Systems 
Development  and  Programming",  and 
"Operations";  and  explicitly  identified 
the  risk  types  that  are  considered  in 
assigning  component  ratings. 

The  term  "financial  institution"  refers 
to  those  FDIC  insured  depository 
institutions  whose  primary  Federal 
supervisory  agency  is  represented  on 
the  FFIEC,  Bank  Holding  Companies, 
Branches  and  Agencies  of  Foreign 
Banking  Organizations,  and  Thrifts.  The 
term  "service  provider"  refers  to 
organizations  that  provide  data 
processing  services  to  Rnancial 
institutions.  Uninsured  trust  companies 
that  are  chartered  by  the  Office  of  the 
Comptroller  of  the  Currency  (OCC), 
members  of  the  Federal  Reserve  System, 
or  subsidiaries  of  registered  bank 
holding  companies  or  insured 
depository  institutions  are  also  covered 
by  this  action. 

FOR  FURTHER  INFORMATION  CONTACT: 

FRB:  Charles  Blaine  Jones, 
Supervisory  EDP  Analyst,  Specialized 
Activities.  (202)  452-3759,  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Mail  Stop  175,  20th 
and  C  Streets,  NW,  Washington,  D.C. 
20551. 


FDIC:  Stephen  A.  White,  Review 
Examiner  (Information  Systems),  (202) 
898-6923,  Division  of  Supervision, 
Federal  Deposit  Insurance  Corporation, 
Room  F-6010,  550  17th  Street,  NW. 
Washington,  D.C.  20429. 

OCC:  Robert  J.  Hemming.  National 
Bank  Examiner.  (202)  874-4929,  Bank 
Technology  Unit,  Office  of  the 
Comptroller  of  the  Currency.  Mail  Stop 
7-6,  250  E  Street,  SW.  Washington.  D.C. 
20219. 

OTS:  Jennifer  Dickerson,  Program 
Manager.  Information  System 
Examinations.  Compliance  Policy.  (202) 
906-5631.  Office  of  Thrift  Supervision. 
1700  G  Street,  NW,  Washington,  D.C. 
20552. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  June  9. 1998.  the  FFIEC  published 
a  notice  in  the  Federal  Register  (June 
Notice).  63  FR  31468-31475.  requesting 
comment  on  proposed  revisions  to  the 
Uniform  Interagency  Rating  System  for 
Data  Processing  Operations.  This  rating 
system  is  an  internal  supervisory 
examination  rating  system  used  by 
federal  and  state  regulators  to  assess 
uniformly  financial  institution  and 
service  provider  risks  introduced  by 
information  technology  and  for 
identifying  those  institutions  and 
service  providers  requiring  special 
supervisory  attention.  The  current  rating 
system  was  adopted  in  1978  by  the 
OCC,  OTS,  FDIC  and  FRB.  and  is 
commonly  referred  to  as  the  IS  rating 
system.  Under  the  IS  rating  system,  each 
financial  institution  or  service  provider 
is  assigned  a  composite  rating  based  on 
an  evaluation  and  rating  of  four 
essential  components  of  an  institution's 
information  technology  activities.  These 
components  address  the  following:  the 
adequacy  of  the  information  technology 
audit  function;  the  capability  of 
information  technology  management; 
the  adequacy  of  systems  development     , 
and  programming;  and  the  quality, 
reliability,  availability  and  integrity  of 
information  technology  operations.  The 
composite  and  component  ratings  are 
assigned  on  a  "1"  to  "5"  numerical 
scale.  A  rating  of  "1"  indicates  the 
strongest  performance  and  management 
practices  and  the  least  degree  of  . 
supervisory  concern,  while  a  rating  of 
"5"  indicates  the  weakest  performance 
and  management  practices  and, 
therefore,  the  highest  degree  of 
supervisory  concern. 

The  IS  rating  system  has  proven  to  be 
an  effective  means  for  the  federal  and 
state  supervisory  agencies  to  assist 
examiners  in  determining  the  condition 
of  an  institution's  or  service  provider's 
information  technology  function.  A 


number  of  changes,  however,  have 
occurred  in  information  technology  and 
in  supervisory  policies  and  procedures 
since  the  rating  system  was  first 
adopted.  As  a  result  the  FFIEC  is 
renaming  the  rating  system  to  the 
Uniform  Rating  System  for  Information 
Technology  (URSIT)  and  making  certain 
enhancements  to  the  rating  system, 
while  retaining  its  basic  framework.  The 
URSIT  enhancements: 

D  Realign  the  URSIT  rating 
definitions  to  bring  them  in  line  with 
UFIRS. 

D  Replace  the  current  "Systems 
Development  and  Programming"  and 
"Operations"  components  with  two  new 
component  categories,  "Development 
and  Acquisition"  and  "Support  and 
Delivery". 

D  Reinforce  the  importance  of  risk 
management  processes  with  language  in 
each  of  the  rating  components 
emphasizing  the  consideration  of 
processes  to  identify,  measure,  monitor, 
and  control  risks. 

Conunents  Received  and  Changes  Made 

The  FFIEC  received  eight  comments 
regarding  the  proposed  revisions  to  the 
URSIT.  Three  of  the  comments  were 
ft-om  banks  and  credit  unions,  two  from 
third  party  service  providers,  two  ft-om 
financial  institution  trade  associations, 
and  one  from  a  technology  vendor. 

Examiners  field-tested  the  revised 
rating  system  during  bank  and  thrift 
information  system  examinations 
conducted  between  June  and  August 
1998.  The  examiners  provided 
comments  regarding  the  revised  rating 
system.  Examiner  responses  were 
generally  favorable,  and  no  significant 
problems  or  unanticipated  rating 
differences  were  encountered  between 
the  former  and  updated  rating  system. 

The  FFIEC  carefully  considered  each 
comment  and  examiner  response  and 
made  certain  changes.  The  following 
discussion  describes  the  comments 
received  (both  through  public  comment 
and  agency  field-testing)  and  changes 
made  to  the  URSIT  in  response  to  those 
comments.  The  updated  URSIT  is 
included  at  the  end  of  this  Notice. 

June  Notice  Specific  Questions 

In  addition  to  requesting  general 
comments  regarding  the  proposed 
system,  the  FFIEC  invited  comments  on 
six  specific  questions: 

1.  Does  the  proposal  capture  the 
essential  risk  areas  of  information 
technology? 

The  majority  of  the  responses  to  this 
question  were  positive,  and  no  changes 
were  made.  One  commenter  expressed 
concerns  that  the  sigiuficance  of 
contingency  planning  in  maintaining 
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mission-critica  applications  in  the 
event  of  a  com]  luter  system  failure  was 
not  adequately  addressed.  This  concern 
is  addressed  la  er  in  this  Notice  under 
Contingency  Planning. 

2.  Does  the  proposal  adequately 
address  distributed  processing 
environments,  is  well  as  centralized 
processing  env  ronments? 

The  majority  of  the  responses  to  this 
question  were  positive.  Two 
commenters  e>i)ressed  concerns  that  the 
proposal  did  nat  adequately  address 
distributed  processing  environments. 
One  commenter  recommended  that 
specific  language  be  used  to  emphasize 
network  securify  issues,  electronic 
commerce,  and|  Internet  controls.  The 
FFIEC  has  adddd  language  to  the 
Support  and  Delivery  component  to 
explicitly  include  electronic  commerce 
and  the  Interne  t.  One  commenter 
expressed  concerns  that  the  proposal 
does  not  addres  s  the  complexities  and 
risks  of  conting  ency  planning  and  data 
recovery  in  a  d  stributed  processing 
environment.  This  concern  is  addressed 
later  in  this  No  ice  under  Data 
Processing  Sen  ice  Providers  and 
Contingency  Planning. 

3.  Does  the  p-oposal  adequately 
address  risks  tc  financial  institutions 
that  process  th(  ir  data  in-house  as  well 
as  to  data  proce  ssing  service  providers? 

The  majority  of  responses  to  this 
question  were  positive.  Three 
commenters  noted  concerns  regarding 
the  proposal's  « dequacy  to  address  risks 
to  data  process]  ng  service  providers. 
This  concern  is  addressed  later  in  this 
Notice  under  Data  Processing  Service 
Providers. 

4.  Are  the  de  initions  for  the 
individual  components  and  the 
composite  num  erical  ratings  in  the 
proposal  consis  tent  with  the  language 
and  tone  of  the  UFIRS  definitions? 

The  majority  of  responses  to  this 
question  were  positive.  Two 
commenters  recommended  revisions  in 
the  language  of  the  proposal  to  make  it 
more  consisten  with  IJFIRS.  The  FFIEC 
made  additions  1  changes  in  the 
language  of  the  URSIT  to  make  it  more 
consistent  with  UFIRS. 

5.  Are  there  any  components  which 
should  be  adde  d  to  or  deleted  from  the 
proposal? 

Tne  majority  of  the  responses  to  this 
question  were  i  legative.  One  commenter 
recommended  I  hat  a  fifth  component 
entitled  "Conti  igency  Planning"  be 
added  to  the  UllSIT.  This 
recommendatic  n  is  addressed  later  in 
this  Notice  und  er  Contingency 
Planning. 

6.  Given  the  trend  toward  the 
integration  of  safety  and  soundness  and 
information  tec  inology  examination 


functions  by  the  federal  supervisory 
agencies,  does  a  separate  rating  system 
for  information  technology  continue  to 
be  useful? 

The  majority  of  the  responses  to  this 
question  were  positive,  and  no  changes 
were  made.  One  commenter  suggested 
that  the  integration  of  the  examination 
functions  deserve  more  study.  This 
commenter  expressed  a  concern  that  the 
convergence  of  information  technology 
applications  to  the  operation  of  the 
payments  system  is  likely  to  result  in 
considerable  duplication  in  the 
examination  process  and  an 
inconsistent  evaluation  of  risk 
management  procedures  for  information 
technology  activities  and  payments 
system  risk.  The  FFIEC  is  working 
toward  the  integration  of  the  safety  and 
soundness  and  information  technology 
examination  functions.  This  concern  is 
addressed  later  in  this  notice  under  Risk 
Management. 

Data  Processing  Service  Providers 

Two  commenters  expressed  concerns 
that  the  URSIT  provides  little  guidance 
regarding  the  differentiation  of  data 
processing  service  providers  whose 
operations  vary  by  size  and  complexity. 
The  FFIEC  designed  the  rating  system  so 
that  examiners  could  adapt  its  concepts 
to  entities  of  various  size  and 
complexity.  Examination  strategies  and 
objectives  are  written  based  on  the 
guidelines  in  the  FFIEC  Information 
Systems  Examination  Handbook  '  (IS 
Handbook).  Specifically  for  data 
processing  service  providers  this 
guidance  is  contained  in  Chapter  22  of 
the  IS  Handbook  and  generally  for  all 
entities  in  Chapters  2  through  5.  The 
FFIEC  oversees  the  application  of  the 
URSIT  through  its  Information  Systems 
Subcommittee.  Future  editions  of  the 
FFIEC  IS  Handbook  will  be  reviewed 
and  edited  to  ensure  it  continues  to 
provide  appropriate  guidance  for  the 
application  of  the  URSIT  to  all  data 
processing  service  providers. 

One  commenter  expressed  a  concern 
that  the  URSIT  does  not  adequately 
address  what  banks,  who  use  data 
processing  service  providers,  should  do 
in  situations  where  their  control  is 
limited.  Guidance  for  banks  who  receive 
data  processing  services  is  available 
ft-om  Chapte'  22  of  the  FFIEC  IS 
Handbook.  This  chapter  specifically 
addresses  control  and  administration 
issues  in  contracting  with  and 
monitoring  service  providers.  The 
FFIEC  designed  the  URSIT  so  that 
examiners  could  apply  the  concepts  of 


<  Federal  Financial  Institutions  Examination 
Council,  Information  Systems  Examination 
Handbook,  1996. 


the  rating  system  to  institutions  who 
perform  their  data  processing  in-house 
as  well  as  to  those  institutions  who 
outsource  this  function  to  a  third-party. 
The  flexibility  of  the  URSIT  allows  an 
examiner  to  include,  within  the  scope  of 
examination,  the  appropriate 
requirements  and  exclude  those 
requirements  that  do  not  apply. 

Risk  Management 

The  revised  rating  system  reflects  an 
increased  emphasis  on  risk  management 
processes.  One  commenter  expressed 
concern  about  whether  the  increased 
emphasis  on  risk  management  in  the 
URSIT  will  be  implemented  and  applied 
in  a  manner  that  is  consistent  with  risk 
management  principles  articulated  in 
other  bank  supervision  initiatives, 
particularly  those  dealing  with 
payments  system  risk.  The  FFIEC  is 
working  toward  the  integration  of  the 
safety  and  soundness  and  information 
technology  examination  functions.  The 
future  implementation  of  an  integrated 
examination  process  by  the  FFIEC  will 
need  to  address  the  consistent 
application  of  risk  management 
principles  and  oversight  of  information 
technology  activities  and  other 
operational  areas.  Accordingly,  the 
FFIEC  will  review  the  URSIT 
periodically  to  ensure  its  compatibility 
with  the  evolving  examination  process. 
In  the  interim,  the  assessment  of 
information  technology  risk 
management  is  guided  by  Chapter  2  of 
the  FFIEC  IS  Handbook  and  other  policy 
statements  deemed  appropriate. 

Contingency  Planning 

One  commenter  suggested  that  the 
URSIT  should  formally  address 
contingency  plarming  guidelines  under 
a  separate  rating  to  assess  an 
institution's  ability  to  quickly  recover 
from  a  major  disruption  without  risking 
a  loss  of  its  data.  The  commenter 
suggested  the  URSIT  should  include 
ratings  that  reflect  a  more 
comprehensive  assessment  of  an 
institution's  contingency  plan  and  that 
they  should  define  the  time  needed  for 
an  institution  to  resume  core 
applications. 

The  FFIEC  agrees  that  contingency 
planning  and  business  resumption  is 
important  to  the  viability  of  any 
financial  institution.  To  supervise  and 
assess  these  activities,  the  FFIEC's 
revised  interagency  policy  on  Corporate 
Business  Resumption  and  Contingency 
Planning  (SP-5)  provides  general 
policies  for  financial  institutions.  This 
policy  establishes  goals  and 
accountability  for  contingency  planning 
and  defines  a  financial  institution's 
responsibilities  regarding  contingency 
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planning  if  they  have  outsourced 
information  processing.  The  FFIEC  IS 
Handbook,  which  provides  general 
control  and  verification  procedures  for 
examiners,  supplements  this  policy.  The 
IS  Handbook  also  provides  reference 
information  that  supports  the 
contingency  planning  procedures.  The 
IS  Handbook  guidance  is  considered 
sufficient  to  assess  the  adequacy  of  the 
financial  institution's  contingency 
planning  efforts. 

The  rating  system  includes 
contingency  plaiming  as  part  of  the 
assessment  of  the  support  and  delivery 
component.  The  FFIEC  considered 
stratification  of  the  rating  system 
components  based  on  functional 
controls,  e.g.,  contingency  planning  or 
security,  emd  chose  to  use  the  model 
created  by  the  Information  Systems 
Audit  and  Control  Foundation,  COBIT.^ 
The  FFIEC  concluded  that  further 
breakdown  was  not  necessary  or 
beneficial  to  the  examiners  or  financial 
institutions. 

Implementation  Date 

The  FFIEC  recommends  that  the 
Federal  supervisory  agencies  implement 
the  updated  URSIT  no  later  than  April 
1, 1999. 

Uniform  Rating  System  for  Information 
Technology 

Introduction 

The  quality,  reliability,  and  integrity 
of  a  financial  institution  or  service 
provider's  information  technology  (IT) 
affects  all  aspects  of  its  performance.  An 
assessment  of  the  technology  risk 
management  framework  is  necessary 
whether  or  not  the  institution  or  a  third- 
party  service  provider  manages  these 
operations.  The  Uniform  Rating  System 
for  Information  Technology  (URSIT)  is 
an  internal  rating  system  used  by  federal 
and  state  regulators  to  uniformly  assess 
financial  institution  and  service 
provider  risks  introduced  by  IT.  It  also 
allows  the  regulators  to  identify  those 
insured  institutions  and  service 
providers  whose  information  technology 
risk  exposure  or  performance  requires 
special  supervisory  attention.  The  rating 
system  includes  component  and 
composite  rating  descriptions  and  the 
explicit  identification  of  risks  and 
assessment  factors  that  examiners 
consider  in  assigning  component 
ratings.  Additionally,  information 
technology  can  affect  the  risks 
associated  with  financial  institutions. 
The  effect  on  credit,  operational, 


'  Information  Systems  Audit  and  Control 
Foundation,  COBIT — Governance,  Control  and 
Audit  for  Information  and  Related  Technology, 
Second  Edition. 


market,  reputation,  strategic,  liquidity, 
interest  rate,  and  compliance  risks 
should  be  considered  for  each  IT  rating 
component. 

The  primary  purpose  of  the  rating 
system  is  to  identify  those  entities 
whose  condition  or  performance  of 
information  technology  functions 
requires  special  supervisory  attention. 
This  rating  system  assists  examiners  in 
making  an  assessment  of  risk  and 
compiling  examination  findings. 
However,  the  rating  system  does  not 
drive  the  scope  of  an  examination. 
Examiners  should  use  the  rating  system 
to  help  evaluate  the  entity's  overall  risk 
exposure  and  risk  management 
performance,  and  determine  the  degree 
of  supervisory  attention  believed 
necessary  to  ensure  that  weaknesses  are 
addressed  and  that  risk  is  properly 
managed. 

Overview 

The  URSIT  is  based  on  a  risk 
evaluation  of  four  critical  components: 
Audit,  Management,  Development  and 
Acquisition,  and  Support  and  Delivery 
(AMDS).  These  components  are  ilsed  to 
assess  the  overall  performance  of  IT 
within  an  organization.  Examiners 
evaluate  the  functions  identified  within 
each  component  to  assess  the 
institution's  ability  to  identify,  measure, 
monitor  and  control  information 
technology  risks.  Each  organization 
examined  for  IT  is  assigned  a  summary 
or  composite  rating  based  on  the  overall 
results  of  the  evaluation.  The  IT 
composite  rating  and  each  component 
rating  are  based  on  a  scale  of  "1" 
through  "5"  in  ascending  order  of 
supervisory  concern;  "1"  representing 
the  highest  rating  and  least  degree  of 
concern,  and  "5"  representing  the 
lowest  rating  and  highest  degree  of 
concern. 

The  first  step  in  developing  an  IT 
composite  rating  for  an  organization  is 
the  assignment  of  a  performance  rating 
to  the  individual  AMDS  components. 
The  evaluation  of  each  of  these 
components,  their  interrelationships, 
and  relative  importance  is  the  basis  for 
the  composite  rating.  The  composite 
rating  is  derived  by  making  a  quaUtative 
summarization  of  all  of  the  AMDS 
components.  A  direct  relationship  exists 
between  the  composite  rating  and  the 
individual  AMDS  component 
performance  ratings.  However,  the 
composite  rating  is  not  an  arithmetic 
average  of  the  individual  components. 
An  arithmetic  approach  does  not  reflect 
the  actual  condition  of  IT  when  using  a 
risk-focused  approach.  A  poor  rating  in 
one  component  may  heavily  influence 
the  overall  composite  rating  for  an 
institution.  For  example,  if  the  audit 


function  is  viewed  as  inadequate,  the 
overall  integrity  of  the  IT  systems  is  not 
readily  verifiable.  Thus,  a  composite 
rating  of  less  than  satisfactory  ("3"-"5") 
would  normally  be  appropriate. 

A  principal  purpose  of  the  composite 
rating  is  to  identify  those  financial 
institutions  and  service  providers  that 
pose  an  inordinate  amount  of 
information  technology  risk  and  merit 
special  supervisory  attention.  Thus, 
individual  risk  exposures  that  more 
explicitly  affect  the  viability  of  the 
organization  and/or  its  customers 
should  be  given  more  weight  in  the 
composite  rating. 

The  FFIEC  recognizes  that 
management  practices,  particularly  as 
they  relate  to  risk  management,  vary 
considerably  among  financial 
institutions  and  service  bureaus 
depending  on  their  size  and 
sophistication,  the  nature  and 
complexity  of  their  business  activities 
and  their  risk  profile.  Accordingly,  the 
FFIEC  also  recognizes  that  for  less 
complex  information  systems 
environments,  detailed  or  highly 
formalized  systems  and  controls  are  not 
required  to  receive  the  higher  composite 
and  component  ratings. 

The  following  two  sections  contain 
the  URSIT  composite  rating  definitions, 
the  assessment  factors,  and  definitions 
for  the  four  component  ratings.  These 
assessment  factors  and  definitions 
outline  various  IT  functions  and 
controls  that  may  be  evaluated  as  part 
of  the  examination. 

Composite  Ratings  ^ 

Composite  1 

Financial  institutions  and  service 
providers  rated  composite  "1"  exhibit 
strong  performance  in  every  respect  and 
generally  have  components  rated  1  or  2. 
Weaknesses  in  IT  are  minor  in  nature 
and  are  easily  corrected  during  the 
normal  course  of  business.  Risk 
management  processes  provide  a 
comprehensive  program  to  identify  and 
monitor  risk  relative  to  the  size, 
complexity  and  risk  profile  of  the  entity. 
Strategic  plans  are  well  defined  and 
fully  integrated  throughout  the 
organization.  This  allows  management 
to  quickly  adapt  to  changing  market, 
business  and  technology  needs  of  the 
entity.  Management  identifies 
weaknesses  promptly  and  takes 
appropriate  corrective  action  to  resolve 
audit  and  regulatory  concerns.  The 


'The  descriptive  examples  in  the  numeric 
composite  rating  definitions  are  intended  to  provide 
guidance  to  examiners  as  they  evaluate  the  overall 
condition  of  Information  Technology.  Examiners 
must  use  professional  judgeirint  when  making  this 
assessment  and  assigning  the  numeric  rating. 
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financial  condition  of  the  service 
provider  is  strong  and  overall 
performance  shows  no  cause  for 
supervisory  concern. 

Composite  2 

Financial  ins  titutions  and  service 
providers  ratea  composite  "2"  exhibit 
safe  and  sound  performance  but  may 
demonstrate  mpdest  weaknesses  in 
operating  performance,  monitoring, 
management  processes  or  system 
development.  Generally,  senior 
management  corrects  weaknesses  in  the 
normal  course  of  business.  Risk 
management  processes  adequately 
identify  and  monitor  risk  relative  to  the 
size,  complexity  and  risk  profile  of  the 
entity.  Strategic  plans  are  defined  but 
may  require  cl^fication,  better 
coordination  of  improved 
communicatioo  throughout  the 
organization.  As  a  result,  management 
anticipates,  but  responds  less  quickly  to 
changes  in  market,  business,  and 
technological  rteeds  of  the  entity. 
Management  normally  identifies 
weaknesses  and  takes  appropriate 
corrective  action.  However,  greater 
reliance  is  plaoed  on  audit  and 
regulatory  intervention  to  identify  and 
resolve  conceriis.  The  financial 
condition  of  th^  service  provider  is 
acceptable  and]  while  internal  control 
weaknesses  m^y  exist,  there  are  no 
significant  supervisory  concerns.  As  a 
result,  supervi|ory  action  is  informal 
and  limited. 

Composite  3 

Financial  institutions  and  service 
providers  rated  composite  "3"  exhibit 
some  degree  of  supervisory  concern  due 
to  a  combinatipn  of  weaknesses  that 
may  range  fi'oiH  moderate  to  severe.  If 
weaknesses  persist,  further  deterioration 
in  the  conditioii  and  performance  of  the 
institution  or  service  provider  is  likely. 
Risk  management  processes  may  not 
effectively  identify  risks  and  may  not  be 
appropriate  fot  the  size,  complexity,  or 
risk  profile  of  tiie  entity.  Strategic  plans 
are  vaguely  denned  and  may  not 
provide  adequate  direction  for  IT 
initiatives.  As  a  result,  management 
often  has  diffiqulty  responding  to 
changes  in  business,  market,  and 
technological  needs  of  the  entity.  Self- 
assessment  practices  are  weak  and  are 
generally  reactive  to  audit  and 
regulatory  exceptions.  Repeat  concerns 
may  exist,  indicating  that  management 
may  lack  the  ability  or  willingness  to 
resolve  concerts.  The  financial 
condition  of  the  service  provider  may  be 
weak  and/or  negative  trends  may  be 
evident.  While! 
failure  is  unlilqaly,  increased 


supervision  is 


necessary.  Formal  or 


financial  or  operational 


informal  supervisory  action  may  be 
necessary  to  secure  corrective  action. 

Composite  4 

Financial  institutions  ancT  service 
providers  rated  composite  "4"  operate 
in  an  unsafe  and  unsound  environment 
that  may  impair  the  future  viability  of 
the  entity.  Operating  weaknesses  are 
indicative  of  serious  managerial 
deficiencies.  Risk  management 
processes  inadequately  identify  and 
monitor  risk,  and  practices  are  not 
appropriate  given  the  size,  complexity, 
and  risk  profile  of  the  entity.  Strategic 
plans  are  poorly  defined  and  not 
coordinated  or  communicated 
throughout  the  organization.  As  a  result, 
management  and  the  board  are  not 
committed  to,  or  may  be  incapable  of 
ensuring  that  technological  needs  are 
met.  Management  does  not  perform  self- 
assessments  and  demonstrates  an 
inability  or  unwillingness  to  correct 
audit  and  regulatory  concerns.  The 
financial  condition  of  the  service 
provider  is  severely  impaired  and/or 
deteriorating.  Failure  of  the  financial 
institution  or  service  provider  may  be 
likely  unless  IT  problems  are  remedied. 
Close  supervisory  attention  is  necessary 
and,  in  most  cases,  formal  enforcement 
action  is  warranted. 

Composite  5 

Financial  institutions  and  service 
providers  rated  composite  "5"  exhibit 
critically  deficient  operating 
performance  and  are  in  need  of 
immediate  remedial  action.  Operational 
problems  and  serious  weaknesses  may 
exist  throughout  the  organization.  Risk 
management  processes  are  severely 
deficient  and  provide  memagement  little 
or  no  perception  of  risk  relative  to  the 
size,  complexity,  and  risk  profile  of  the 
entity.  Strategic  plans  do  not  exist  or  are 
ineffective,  and  management  and  the 
board  provide  little  or  no  direction  for 
IT  initiatives.  As  a  result,  management 
is  unaware  of,  or  inattentive  to 
technological  needs  of  the  entity. 
Management  is  unwilling  or  incapable 
of  correcting  audit  and  regulatory 
concerns.  The  financial  condition  of  the 
service  provider  is  poor  and  failure  is 
highly  probable  due  to  poor  operating 
performance  or  financial  instability. 
Ongoing  supervisory  attention  is 
necessary. 

Component  Ratings  * 

Audit 

Financial  institutions  and  service 
providers  are  expected  to  provide 


'The  descriptive  examples  in  the  numeric 
component  rating  definitions  are  intended  to 
provide  guidance  to  examiners  as  they  evaluate  the 


independent  assessments  of  their 
exposure  to  risks  and  the  quality  of 
internal  controls  associated  with  the 
acquisition,  implementation  and  use  of 
information  technology. ^  Audit 
practices  should  address  the  IT  risk 
exposures  throughout  the  institution 
and  its  service  provider(s)  in  the  areas 
of  user  and  data  center  operations, 
client/server  architecture,  local  and 
wide  area  networks, 
telecommunications,  information 
security,  electronic  data  interchange, 
systems  development,  and  contingency 
planning.  This  rating  should  reflect  the 
adequacy  of  the  organization's  overall  IT 
audit  program,  including  the  internal 
and  external  auditor's  abilities  to  detect 
and  report  significant  risks  to 
management  and  the  board  of  directors 
on  a  timely  basis.  It  should  also  reflect 
the  internal  and  external  auditor's 
capability  to  promote  a  safe,  sound,  and 
effective  operation. 

The  performance  of  audit  is  rated 
based  upon  an  assessment  of  factors 
such  as: 

D  The  level  of  independence 
maintained  by  audit  and  the  quality  of 
the  oversight  and  support  provided  by 
the  board  of  directors  and  management. 

D  The  adequacy  of  audit's  risk 
analysis  methodology  used  to  prioritize 
the  allocation  of  audit  resources  and  to 
formulate  the  audit  schedule. 

D  The  scope,  frequency,  accuracy, 
and  timeliness  of  internal  and  external 
audit  reports. 

D  The  extent  of  audit  participation  in 
application  development,  acquisition, 
and  testing,  to  ensure  the  effectiveness 
of  internal  controls  and  audit  trails. 

D  The  adequacy  of  the  overall  audit 
plan  in  providing  appropriate  coverage 
of  IT  risks. 

D  The  auditor's  adherence  to  codes 
of  ethics  and  professional  audit 
standards. 

D  The  qualifications  of  the  auditor, 
staff  succession,  and  continued 
development  through  training. 

D  The  existence  of  timely  and  formal 
follow-up  and  reporting  on 
management's  resolution  of  identified 
problems  or  weaknesses. 

D  The  quality  and  effectiveness  of 
internal  and  external  audit  activity  as  it 
relates  to  IT  controls. 


individual  components.  Examiners  must  use 
professional  judgement  when  assessing  a 
component  area  and  assigning  a  numeric  rating 
value  as  it  is  likely  that  examiners  will  encounter 
conditions  that  correspond  to  descriptive  examples 
in  two  or  more  numeric  rating  value  definitions. 

'  Financial  institutions  that  outsource  their  data 
processing  operations  should  obtain  copies  of 
internal  audit  reports.  SAS  70  reviews,  and/or 
regulatory  examination  reports  of  their  service 
providers. 
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Ratings 

1.  A  rating  of  "1"  indicates  strong 
audit  performance.  Audit  independently 
identifies  and  reports  weaknesses  and 
risks  to  the  board  of  directors  or  its  ' 
audit  committee  in  a  thorough  and 
timely  manner.  Outstanding  audit  issues 
are  monitored  until  resolved.  Risk 
analysis  ensures  that  audit  plans 
address  all  significant  IT  operations, 
procurement,  and  development 
activities  with  appropriate  scope  and 
frequency.  Audit  work  is  performed  in 
accordance  with  professional  auditing 
standards  and  report  content  is  timely, 
constructive,  accurate,  and  complete. 
Because  audit  is  strong,  examiners  may 
place  substantial  reliance  on  audit 
results. 

2.  A  rating  of  "2"  indicates 
satisfactory  audit  performance.  Audit 
independently  identifies  and  reports 
weaknesses  and  risks  to  the  board  of 
directors  or  audit  committee,  but  reports 
may  be  less  timely.  Significant 
outstanding  audit  issues  are  monitored 
until  resolved.  Risk  analysis  ensures 
that  audit  plans  address  all  significant 
IT  operations,  procurement,  and 
development  activities;  however,  minor 
concerns  may  be  noted  with  the  scope 
or  frequency.  Audit  work  is  performed 
in  accordance  with  professional 
auditing  standards;  however,  minor  or 
infrequent  problems  may  arise  with  the 
timeliness,  completeness  and  accuracy 
of  reports.  Because  audit  is  satisfactory, 
examiners  may  rely  on  audit  results  but 
because  minor  concerns  exist, 
examiners  may  need  to  expand 
verification  procedures  in  certain 
situations. 

3.  A  rating  of  "3"  indicates  less  than 
satisfactory  audit  performance.  Audit 
identifies  and  reports  weaknesses  and 
risks;  however,  independence  may  be 
compromised  and  reports  presented  to 
the  board  or  audit  committee  may  be 
less  than  satisfactory  in  content  and 
timeliness.  Outstanding  audit  issues 
may  not  be  adequately  monitored.  Risk 
analysis  is  less  than  satisfactory.  As  a 
result,  the  audit  plan  may  not  provide 
sufficient  audit  scope  or  frequency  for 
IT  operations,  procurement,  and 
development  activities.  Audit  work  is 
generally  performed  in  accordance  with 
professional  auditing  standards; 
however,  occasional  problems  may  be 
noted  with  the  timeliness,  completeness 
and/or  accuracy  of  reports.  Because 
audit  is  less  than  satisfactory,  examiners 
must  use  caution  if  they  rely  on  the 
audit  results. 

4.  A  rating  of  "4"  indicates  deficient 
audit  performance.  Audit  may  identify 
weaknesses  and  risks  but  it  may  not 
independently  report  to  the  board  or 


audit  committee  and  report  content  may 
be  inadequate.  Outstanding  audit  issues 
may  not  be  adequately  monitored  and 
resolved.  Risk  analysis  is  deficient.  As 
a  result,  the  audit  plan  does  not  provide 
adequate  audit  scope  or  fi^quency  for  IT 
operations,  procurement,  and 
development  activities.  Audit  work  is 
often  inconsistent  with  professional 
auditing  standards  and  the  timeliness, 
accuracy,  and  completeness  of  reports  is 
unacceptable.  Because  audit  is  deficient, 
examiners  cannot  rely  on  audit  results. 
5.  A  rating  of  "5"  indicates  critically 
deficient  audit  performance.  If  an  aucht 
function  exists,  it  lacks  sufficient 
independence  and,  as  a  result,  does  not 
identify  and  report  weaknesses  or  risks 
to  the  board  or  audit  committee. 
Outstanding  audit  issues  are  not  tracked 
and  no  follow-up  is  performed  to 
monitor  their  resolution.  Risk  analysis  is 
critically  deficient.  As  a  result,  the  audit 
plan  is  ineffective  and  provides 
inappropriate  audit  scope  and  frequency 
for  IT  operations,  procurement  and 
development  activities.  Audit  work  is 
not  performed  in  accordance  with 
professional  auditing  standards  and 
major  deficiencies  are  noted  regarding 
the  timeliness,  accuracy,  and 
completeness  of  audit  reports.  Because 
audit  is  critically  deficient  examiners 
cannot  rely  on  audit  results. 

Management 

This  rating  reflects  the  abifities  of  the 
board  and  management  as  they  apply  to 
all  aspects  of  IT  acquisition, 
development,  and  operations. 
Management  practices  may  need  to 
address  some  or  all  of  the  following  IT- 
related  risks:  strategic  planning,  quality 
assurance,  project  management,  risk 
assessment,  infrastructure  and 
architecture,  end-user  computing, 
contract  administration  of  third  party 
service  providers,  organization  and 
human  resources,  regulatory  and  legal 
compliance.  Generally,  directors  need 
not  be  actively  involved  in  day-to-day 
operations;  however,  they  must  provide 
clear  guidance  regarding  acceptable  risk 
exposure  levels  and  ensure  that 
appropriate  policies,  procedures,  and 
practices  have  been  established.  Sound 
management  practices  are  demonstrated 
through  active  oversight  by  the  board  of 
directors  and  management,  competent 
personnel,  sound  IT  plans,  adequate 
policies  and  standards,  an  effective 
control  environment,  and  risk 
monitoring.  This  rating  should  reflect 
the  board's  and  management's  ability  as 
it  applies  to  ail  aspectr  of  IT  operations. 

The  performance  of  management  and 
the  quality  of  risk  management  are  rated 
based  upon  an  .issessment  of  factors 
such  as: 


D  The  level  and  quality  of  oversight 
and  support  of  the  IT  activities  by  the 
board  of  directors  and  management. 

D  The  ability  of  management  to  plan 
for  and  initiate  new  activities  or 
products  in  response  to  information 
needs  and  to  address  risks  that  may 
arise  fit)m  changing  business 
conditions. 

D  The  ability  of  management  to 
provide  information  reports  necessary 
for  informed  planning  and  decision 
making  in  an  effective  and  efficient 
manner. 

D  The  adequacy  of,  and  conformance 
with,  internal  policies  and  controls 
addressing  the  IT  operations  and  risks  of 
significant  business  activities. 

D  The  effectiveness  of  risk 
monitoring  systems. 

D  The  timeliness  of  corrective  action 
for  reported  and  known  problems. 

D  The  level  of  awareness  of  and 
compliance  with  laws  and  regulations. 

D  The  level  of  planning  for 
management  succession. 

D  The  ability  of  management  to 
monitor  the  services  delivered  and  to 
measure  the  organization's  progress 
toward  identified  goals  in  an  effective 
and  efficient  manner. 

D  The  adequacy  of  contracts  and 
management's  ability  to  monitor 
relationships  with  third-party  servicers. 

D  The  adequacy  of  strategic  planning 
and  risk  management  practices  to 
identify,  measure,  monitor,  and  control 
risks,  including  management's  ability  to 
perform  self-assessments. 

D  The  ability  of  management  to 
identify,  measure,  monitor,  and  control 
risks  and  to  address  emerging 
information  technology  needs  and 
solutions. 

In  addition  to  the  above,  factors  such 
as  the  following  are  included  in  the 
assessment  of  management  at  service 
providers: 

D  The  financial  condition  and 
ongoing  viability  of  the  entity. 

D  The  impact  of  external  and  internal 
trends  and  other  factors  on  the  ability  of 
the  entity  to  support  continued 
servicing  of  client  financial  institutions. 

D  The  propriety  of  contractual  terms 
and  plans. 

Ratings 

1.  A  rating  of  "1"  indicates  strong 
performance  by  management  and  the 
board.  Effective  risk  management 
practices  are  in  place  to  guide  IT 
activities,  and  risks  are  consistently  and 
effectively  identified,  measured, 
controlled,  and  monitored.  Management 
immediately  resolves  audit  and 
regulatory  concerns  to  ensure  sound 
operations  Written  te<.hnology  plans, 
policies!  and  procedums.  and  standards 
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are  thorough  add  properly  reflect  the 
complexity  of  the  IT  environment.  They 
have  been  formplly  adopted, 
communicated  J  and  enforced 
throughout  the  brganization.  IT  systems 
provide  accuratp,  timely  reports  to 
management.  These  reports  serve  as  the 
basis  of  major  decisions  and  as  an 
effective  perfonnance-monitoring  tool. 
Outsourcing  arrangements  are  based  on 
comprehensive  planning;  routine 
management  su  pervision  sustains  an 
appropriate  lev  si  of  control  over  vendor 
contracts,  perfofmance,  and  services 
provided.  Management  and  the  board 
have  demonstrated  the  ability  to 
promptly  and  siiccessfully  address 
existing  IT  problems  and  potential  risks. 

2.  A  rating  ofi"2"  indicates 
satisfactory  performance  by 
management  and  the  board.  Adequate 
risk  management  practices  are  in  place 
and  guide  IT  activities.  Significant  IT 
risks  are  identified,  measured, 
monitored,  andcontrolled;  however, 
risk  management  processes  may  be  less 
structured  or  iniconsistently  applied  and 
modest  weaknesses  exist.  Management 
routinely  resolves  audit  and  regulatory 
concerns  to  ensiire  effective  and  soimd 
operations,  however,  corrective  actions 
may  not  alwaya  be  implemented  in  a 
timely  manner.  [Technology  plans, 
policies  and  procedures,  and  standards 
are  adequate  an|d  are  formally  adopted. 
However,  minor  weaknesses  may  exist 
in  managementfs  ability  to  communicate 
and  enforce  thetn  throughout  the 
organization.  Flj  systems  provide  quality 
reports  to  management  which  serve  as  a 
basis  for  major  decisions  and  a  tool  for 
performance  planning  and  monitoring,^ 
Isolated  or  temporary  problems  with 
timeliness,  accuracy  or  consistency  of 
reports  may  exist.  Outsourcing 
arrangements  ate  adequately  planned 
and  controlled  \>y  management,  and 
provide  for  a  gekieral  understanding  of 
vendor  contracts,  performance 
standards  and  services  provided. 
Management  ai^d  the  board  have 
demonstrated  t|ie  ability  to  address 
existing  IT  problems  and  risks 
successfully.    J 

3.  A  rating  of  "3"  indicates  less  than 
satisfactory  performance  by 
management  and  the  board.  Risk 
management  practices  may  be  weak  and 
offer  limited  guidance  for  IT  activities. 
Most  IT  risks  aiie  generally  identified; 
however,  precedes  to  measure  and 
monitor  risk  may  be  flawed.  As  a  result, 
management's  ability  to  control  risk  is 
less  than  satisfactory.  Regulatory  and 
audit  concerns  (nay  be  addressed,  but 
time  frames  are|  often  excessive  and  the 
corrective  actio^  taken  may  be 
inappropriate.  1  Management  may  be 
unwilling  or  im  :apable  of  addressing 


deficiencies.  Technology  plans,  policies 
and  procedures,  and  standards  exist,  but 
may  be  incomplete.  They  may  not  be 
formally  adopted,  effectively 
communicated,  or  enforced  throughout 
the  organization.  IT  systems  provide 
requested  reports  to  management,  but 
periodic  problems  with  acciu-acy, 
consistency  and  timeliness  lessen  the 
reliability  and  usefulness  of  reports  and 
may  adversely  affect  decision  making 
and  performance  monitoring. 
Outsourcing  arrangements  may  be 
entered  into  without  thorough  planning. 
Management  may  provide  only  cursory 
supervision  that  limits  their 
understanding  of  vendor  contracts, 
performance  standards,  and  services 
provided.  Management  and  the  board 
may  not  be  capable  of  addressing 
existing  IT  problems  and  risks, 
evidenced  by  untimely  corrective 
actions  for  outstanding  IT  problems. 

4.  A  rating  of  "4"  indicates  deficient 
performance  by  management  and  the 
board.  Risk  management  practices  are 
inadequate  and  do  not  provide 
sufficient  guidance  for  IT  activities. 
Critical  IT  risk  are  not  properly 
identified,  and  processes  to  measure 
and  monitor  risks  are  deficient.  As  a 
result,  management  may  not  be  aware  of 
and  is  unable  to  control  risks. 
Management  may  be  unwilling  and/or 
incapable  of  addressing  audit  and 
regulatory  deficiencies  in  an  effective 
and  timely  manner.  Technology  plans, 
pohcies  and  procedures,  and  standards 
are  inadequate,  have  not  been  formally 
adopted,  or  effectively  communicated 
throughout  the  organization,  and 
management  does  not  effectively 
enforce  them.  IT  systems  do  not 
routinely  provide  management  with 
accurate,  consistent,  and  reliable 
reports,  thus  contributing  to  ineffective 
performance  monitoring  and/or  flawed 
decision  making.  Outstanding 
arrangements  may  be  entered  into 
without  planning  or  analysis,  and 
management  may  provide  little  or  no 
supervision  of  vendor  contracts, 
performance  standards,  or  services 
provided.  Management  and  the  board 
are  unable  to  address  existing  IT 
problems  and  risks,  as  evidenced  by 
ineffective  actions  and  longstanding  IT 
weaknesses.  Strengthening  of 
management  and  its  processes  is 
necessary.  The  financial  condition  of 
the  service  provider  may  threaten  its 
viability. 

5.  A  rating  of  "5"  indicates  critically 
deficient  performance  by  management 
and  the  board.  Risk  management 
practices  are  severely  flawed  and 
provide  inadequate  guidance  for  IT 
activities.  Critical  IT  risks  are  not 
identified,  and  processes  to  measure 


and  monitor  risks  do  not  exist,  or  are 
not  effective.  Management's  inability  to 
control  risk  may  threaten  the  continued 
viability  of  the  institution  or  service 
provider.  Management  is  unable  and/or 
unwilling  to  correct  audit  and 
regulatory  identified  deficiencies  and 
immediate  action  by  the  board  is 
required  to  preserve  the  viability  of  the 
institution  or  service  provider.  If  they 
exist,  technology  plans,  policies  and 
procedures,  and  standards  are  critically 
deficient.  Because  of  systemic  problems, 
IT  systems  do  not  produce  management 
reports  which  are  accurate,  timely,  or 
relevant.  Outsourcing  arrangements  may 
have  been  entered  into  without 
management  planning  or  analysis, 
resulting  in  significant  losses  to  the 
financial  institution  or  ineffective 
vendor  services.  The  financial  condition 
of  the  service  provider  presents  an 
imminent  threat  to  its  viability. 

Development  and  Acquisition 

This  rating  reflects  an  organization's 
ability  to  identify,  acquire,  install,  and 
maintain  appropriate  information 
technology  solutions.  Management 
practices  may  need  to  address  all  or 
parts  of  the  business  process  for 
implementing  any  kind  of  change  to  the 
hardware  or  software  used.  These 
business  processes  include  an 
institution's  or  service  provider's 
purchase  of  hardware  or  software, 
development  and  programming 
performed  by  the  institution  or  service 
provider,  purchase  of  services  from 
independent  vendors  or  affiliated  data 
centers,  or  a  combination  of  these 
activities.  The  business  process  is 
defined  as  all  phases  taken  to 
implement  a  change  including 
researching  alternatives  available, 
choosing  an  appropriate  option  for  the 
organization  as  a  whole,  and  converting 
to  the  new  system,  or  integrating  the 
new  system  with  existing  systems.  This 
rating  reflects  the  adequacy  of  the 
institution's  systems  development 
methodology  and  related  risk 
management  practices  for  acquisition 
and  deployment  of  information 
technology.  This  rating  also  reflects  the 
boards  and  management's  ability  to 
enhance  and  replace  information 
technology  prudently  in  a  controlled 
environment, 

The  performance  of  systems 
development  and  acquisition  and 
related  risk  management  practice  is 
rated  based  upon  an  assessment  of 
factors  such  as: 

D  The  level  and  quality  of  oversight 
and  support  of  systems  development 
and  acquisition  activities  by  senior 
management  and  the  board  of  directors. 
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D  The  adequacy  of  the  organizational 
and  management  structures  to  establish 
accountability  and  responsibility  for  IT 
systems  and  technology  initiatives. 

D  The  volume,  nature,  and  extent  of 
risk  exposure  to  the  financial  institution 
in  the  area  of  systems  development  and 
acquisition. 

u  The  adequacy  of  the  institution's 
Systems  Development  Life  Cycle  (SDLC) 
and  programming  standards. 

n  The  quality  of  project  management 
programs  and  practices  which  are 
followed  by  developers,  operators, 
executive  management/owners, 
independent  vendors  or  affiliated 
servicers,  and  end-users. 

D  The  independence  of  the  quality 
assurance  function  and  the  adequacy  of 
controls  over  program  changes. 

D  The  quality  and  thoroughness  of 
system  documentation. 

D  The  integrity  and  security  of  the 
network,  system,  and  application 
software. 

D  The  development  of  information 
technology  solutions  that  meet  the 
needs  of  end  users. 

n  The  extent  of  end  user 
involvement  in  the  system  development 
process. 

In  addition  to  the  above,  factors  such 
as  the  following  are  included  in  the 
assessment  of  development  and 
acquisition  at  service  providers: 

D  The  quality  of  software  releases 
and  documentation. 

D  The  adequacy  of  training  provided 
to  clients. 

Ratings 

1.  A  rating  of  "1"  indicates  strong 
systems  development,  acquisition, 
implementation,  and  change 
management  performance.  Management 
and  the  board  routinely  demonstrate 
successfully  the  ability  to  identify  and 
implement  appropriate  IT  solutions 
while  effectively  managing  risk.  Project 
management  techniques  and  the  SDLC 
are  fully  effective  and  supported  by 
written  policies,  procedures  and  project 
controls  that  consistently  result  in 
timely  and  efficient  project  completion. 
An  independent  quality  assurance 
function  provides  strong  controls  over 
testing  and  program  change 
management.  Technology  solutions 
consistently  meet  end  user  needs.  No 
significant  weaknesses  or  problems 
exist. 

2.  A  rating  of  "2"  indicates 
satisfactory  systems  development, 
acquisition,  implementation,  and 
change  management  performance. 
Management  and  the  board  frequently 
demonstrate  the  ability  to  identify  and 
implement  appropriate  IT  solutions 
wbdle  managing  risk.  Project 


management  and  the  SDLC  are  generally 
effective;  however,  weaknesses  may 
exist  that  result  in  minor  project  delays 
or  cost  ovemms.  An  independent 
quality  assurance  function  provides 
adequate  supervision  of  testing  and 
program  change  management,  but  minor 
weaknesses  may  exist.  Technology 
solutions  meet  end  user  needs. 
However,  minor  enhancements  may  be 
necessary  to  meet  original  user 
expectations.  Weaknesses  may  exist; 
however,  they  are  not  significant  and 
they  are  easily  corrected  in  the  normal 
course  of  business. 

3.  A  rating  of  "3"  indicates  less  than 
satisfactory  systems  development, 
acquisition,  implementation,  and 
change  management  performance. 
Management  and  the  board  may  often  be 
unsuccessful  in  identifying  and 
implementing  appropriate  IT  solutions; 
therefore,  unwarranted  risk  exposure 
may  exist.  Project  management 
techniques  and  the  SDLC  are  weak  and 
may  result  in  frequent  project  delays, 
backlogs  or  significant  cost  overruns. 
The  quality  assurance  function  may  not 
be  independent  of  the  programming 
function  which  may  adversely  impact 
the  integrity  of  testing  and  program 
change  management.  Technology 
solutions  generally  meet  end  user  needs, 
but  often  require  an  inordinate  level  of 
change  after  implementation.  Because  of 
weaknesses,  significant  problems  may 
arise  that  could  result  in  disruption  to 
operations  or  significant  losses. 

4.  A  rating  of  "4"  indicates  deficient 
systems  development,  acquisition, 
implementation  and  change 
management  performance.  Management 
and  the  board  may  be  unable  to  identify 
and  implement  appropriate  IT  solutions 
and  do  not  effectively  mange  risk. 
Project  management  techniques  and  the 
SDLC  are  ineffective  and  may  result  in 
severe  project  delays  and  cost  overruns. 
The  quality  assurance  function  is  not 
fully  effective  and  may  not  provide 
independent  or  comprehensive  review 
of  testing  controls  or  program  change 
management.  Technology  solutions  may 
not  meet  the  critical  needs  of  the 
organization.  Problems  and  significant 
risks  exist  that  require  immediate  action 
by  the  board  and  management  to 
preserve  the  soundness  of  the 
institution. 

5.  A  rating  of  "5"  indicates  critically 
deficient  systems  development, 
acquisition,  impelementation,  and 
change  management  performance. 
Management  and  the  board  appear  to  be 
incapable  of  identifying,  and 
implementing  appropriate  information 
technology  solutions.  If  they  exist, 
project  management  techniques  and  the 
SDLC  are  critically  deficient  and 


provide  little  or  no  direction  for 
development  of  systems  or  technology 
projects.  The  quality  assurance  function 
is  severely  deficient  or  not  present  and 
unidentified  problems  in  testing  and 
program  change  management  have 
caused  significant  IT  risks.  Technology 
solutions  do  not  meet  the  needs  of  the 
organization.  Serious  problems  and 
significant  risks  exist  which  raise 
concern  for  the  financial  institution's  or 
service  providers's  ongoing  viability. 

Support  and  Delivery 

This  rating  reflects  an  organization's 
ability  to  provide  technology  services  in 
a  secure  environment.  It  reflects  not 
only  the  condition  of  IT  operations  but 
also  factors  such  as  reliability,  security, 
and  integrity,  which  may  affect  the 
quality  of  the  information  delivery 
system.  The  factors  include  customer 
support  and  training,  and  the  ability  to 
manage  problems  and  incidents, 
operations,  system  performance, 
capacity  planning,  and  facility  and  data 
management.  Risk  management 
practices  should  promote  effective,  safe 
and  sound  FT  operations  that  ensure  the 
continuity  of  operations  and  the 
reliability  and  availability  of  data.  The 
scope  of  this  component  rating  includes 
operational  risks  throughout  the 
organization  and  service  providers. 

The  rating  of  IT  support  and  delivery 
is  based  on  a  review  and  assessment  of 
requirements  such  as: 

□  The  ability  to  provide  a  level  of 
service  that  meets  the  requirements  of 
the  business. 

D  The  adequacy  of  security  policies, 
procedures,  and  practices  in  all  units 
and  at  all  levels  of  the  financial 
institution  and  service  providers. 

D  The  adequacy  of  aata  controls  over 
preparation,  input,  processing,  and 
output. 

D  The  adequacy  of  corporate 
contingency  planning  and  business 
resumption  for  data  centers,  networks, 
service  providers  and  business  units. 

D  The  quality  of  processes  or 
programs  that  monitor  capacity  and 
performance. 

D  The  adequacy  of  controls  and  the 
ability  to  monitor  (:ontrols  at  service 
providers. 

D  The  quality  of  assistance  provided 
to  users,  including  the  ability  to  handle 
problems. 

D  The  adequacy  of  operating 
policies,  procedures,  and  manuals. 

a  The  quality  of  physical  and  logical 
security,  including  the  privacy  of  data. 

D  Tne  adequacy  of  firewall 
architectures  and  the  security  of 
connections  with  public  networks. 

In  addition  to  the  above,  factors  such 
as  the  following  are  included  in  the 
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assessment  of  support  and  delivery  at 
service  providei^: 

D  The  adeqqacy  of  customer  service 
provided  to  clients. 

D  The  ability  of  the  entity  to  provide 
and  maintain  service  level  performance 
that  meets  the  ijequirements  of  the 
client.  J 

1.  A  rating  of1"l"  indicates  strong  IT 
support  and  delivery  performance.  The 
organization  provides  technology 
services  that  ar^  reliable  and  consistent. 
Service  levels  ajdhere  to  well-defined 
service  level  agreements  and  routinely 
meet  or  exceed  business  requirements. 
A  comprehensive  corporate  contingency 
and  business  resumption  plan  is  in 
place.  Annual  aontingency  plan  testing 
and  updating  isj  performed;  and,  critical 
systems  and  applications  are  recovered 
within  acceptable  time  frames.  A  formal 
written  data  sedurity  policy  and 
awareness  program  is  communicated 
and  enforced  throughout  the 
organization.  Tbe  logical  and  physical 
security  for  all  FT  platforms  is  closely 
monitored  and  fecurity  incidents  and 
weaknesses  are  identified  and  quickly 
corrected.  Relationships  with  third- 
party  service  prpviders  are  closely 
monitored.  IT  oberations  are  highly 
reliable,  and  risf:  exposure  is 
successfully  identified  and  controlled. 

2.  A  rating  of  "2"  indicates 
satisfactory  IT  support  and  delivery 
performance.  Tike  organization  provides 
technology  services  that  are  generally 
reliable  and  consistent,  however,  minor 
discrepancies  ii|  service  levels  may 
occur.  Service  {^rformance  adheres  to 
service  agreemefits  and  meets  business 
requirements.  A  corporate  contingency 
and  business  resumption  plan  is  in 
place,  but  minor  enhancements  may  be 
necessary.  Annual  plan  testing  and 
updating  is  performed  and  minor 
problems  may  occur  when  recovering 
systems  or  applications.  A  written  data 
security  policy  js  in  place  but  may 
require  improv^ent  to  ensure  its 
adequacy.  The  dolicy  is  generally 
enforced  and  coinmunicated  throughout 
the  organization,  e.g.  via  a  security 
awareness  progifam.  The  logical  and 
physical  security  for  critical  IT 
platforms  is  satilsfactory.  Systems  are 
monitored,  and  security  incidents  and 
weaknesses  are  (dentified  and  resolved 
within  reasonahie  time  frames. 
Relationships  with  third-party  service 
providers  are  monitored.  Critical  IT 
operations  are  reliable  and  risk  exposure 
is  reasonably  identified  and  controlled. 

3.  A  rating  of  t^"  indicates  that  the 
performance  of  IT  support  and  delivery 
is  less  than  satisactory  and  needs 
improvement.  Tne  organization 
provides  technology  services  that  may 
not  be  reliable  ct-  consistent.  As  a  result. 


service  levels  periodically  do  not  adhere 
to  service  level  agreements  or  meet 
business  requirements.  A  corporate 
contingency  and  business  resumption 
plan  is  in  place  but  may  not  be 
considered  comprehensive.  The  plan  is 
periodically  tested;  however,  the 
recovery  of  critical  systems  and 
applications  is  frequently  unsuccessful. 
A  data  security  policy  exists;  however, 
it  may  not  be  strictly  enforced  or 
commimicated  throughout  the 
organization.  The  logical  and  physical 
security  for  critical  IT  platforms  is  less 
than  satisfactory.  Systems  are 
monitored;  however,  security  incidents 
and  weaknesses  may  not  be  resolved  in 
a  timely  manner.  Relationships  with 
third-party  service  providers  may  not  be 
adequately  monitored.  IT  operations  are 
not  acceptable  and  unwarranted  risk 
exposures  exist.  If  not  corrected, 
weaknesses  could  cause  performance 
degradation  or  disruption  to  operations. 

4.  A  rating  of  "4"  indicates  deficient 
IT  support  and  delivery  performance. 
The  organization  provides  technology 
services  that  are  unreliable  and 
inconsistent.  Service  level  agreements 
are  poorly  defined  and  service 
performance  usually  fails  to  meet 
business  requirements.  A  corporate 
contingency  and  business  resumption 
plan  may  exist,  but  its  content  is 
critically  deficient.  If  contingency 
testing  is  performed,  management  is 
typically  unable  to  recover  critical 
systems  and  applications.  A  data 
security  policy  may  not  exist.  As  a 
result,  serious  supervisory  concerns 
over  security  and  the  integrity  of  data 
exist.  The  logical  and  physical  security 
for  critical  IT  platforms  is  deficient. 
Systems  may  be  monitored,  but  security 
incidents  and  weaknesses  are  not 
successfully  identified  or  resolved. 
Relationships  with  third-party  service 
providers  are  not  monitored.  IT 
operations  are  not  reliable  and 
significant  risk  exposure  exists. 
Degradation  in  performance  i^  evident 
and  frequent  disruption  in  operations 
has  occurred. 

5.  A  rating  of  "5"  indicates  critically 
deficient  IT  support  and  delivery 
performance.  The  organization  provides 
technology  services  that  are  not  reliable 
or  consistent.  Service  level  agreements 
do  not  exist  and  service  performance 
does  not  meet  business  requirements.  A 
corporate  contingency  and  business 
resumption  plan  does  not  exist. 
Contingency  testing  is  not  performed 
and  management  has  not  demonstrated 
the  ability  to  recover  critical  systems 
and  applications.  A  data  security  policy 
does  not  exist,  and  a  serious  threat  to 
the  organization's  security  and  data 
integrity  exists.  The  logical  and  physical 


security  for  critical  IT  platforms  is 
inadequate,  and  management  does  not 
monitor  systems  for  security  incidents 
and  weaknesses.  Relationships  with 
third-party  service  providers  are  not 
monitored,  and  the  viability  of  a  service 
provider  may  be  in  jeopardy.  IT 
operations  are  severely  deficient,  and 
the  seriousness  of  weaknesses  could 
cause  failure  of  the  financial  institution 
or  service  provider  if  not  addressed. 

Dated:  January  13, 1999. 
Keith  J.  Todd, 

Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council. 
(FR  Doc.  99-1175  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  6210-01-P.  6720-01-P,  S714-01-P  and 
4810-33-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010689-080. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties:  Kawasaki  Kisen  Kaisha,  Ltd., 
A.P.  Moller-Maersk  Line,  Mitsui  O.S.K. 
Lines,  Ltd.,  Nippon  Yusen  Kaisha,  Ltd., 
Orient  Overseas  Container  Line,  Inc., 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
provides  that  members  to  individual 
service  contracts  subject  to  the 
Agreement,  which  are  filed  through  and 
by  the  Agreement  staff,  may  authorize 
the  Agreement  Manager  to  execute  such 
contracts  on  their  behalf. 

Dated:  January  13, 1999. 

By  order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretory. 
[FR  Doc.  99-1176  Filed  1-19-99;  8:45  am] 

BtLUNQ  CODE  a73(M>1-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
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agreenient(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  ap]>ears  in  the 
Federal  Register. 

Agreement  No.:  232-011648 

TWe:  APL/Crowley/Ivaran/MLL  Space 
Charter  and  Sailing  Agreement 

Parties: 
American  President  Lines,  Ltd. 
APL  Co.  PTE  Ltd. 
Crowley  American  Transport,  Inc. 
Ivaran  Lines  Limited  Mexican  Lines 

Limited 
Transportacion  Maritime 
Grancolombiana,  S.A. 

Synopsis:  The  proposed  agreement 
audiorizes  the  parties  to  discuss  and 
agree  upon  the  vessels  to  be  operated 
in  the  trades  between  the  United 
States  Gulf  Coast  and  the  Caribbean 
and  the  east  coast  of  South  America, 
to  charter  vessel  space  to  and  from 
one  another,  and  to  engage  in  related 
cooperative  activities.  The  parties 
have  requested  expedited  review. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  13, 1999. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  99-1192  Filed  1-19-99;  8:45  ami 
MLUNQ  CODE  «730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Container  Port  Services,  Inc.,  8201  La 

Porte  Freeway,  Suite  111,  Houston, 

TX  77012.  Officers:  Robert  W.  Lee. 

President,  Russell  K.  Lee,  Vice 

President 
E  &  M  International  L.L.C.,  5304  West 

135th  Street,  Hawthorne,  CA  90250, 

Marion  Krocos,  Evelyn  Jones, 

Partnership 


Dated:  January  13, 1999. 
Bryant  L.  VanBrakle. 
Secretary. 
(FR  Doc.  99-1191  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AQB4CY  HOLCXNG  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

January  25, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  aimounced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
federalreserve.gov  for  an  electronic 
aimoimcement  that  not  only  Usts 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  IS,  1999. 
Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-1380  Filed  1-15-99;  3:30  pm) 

BILUNQ  CODE  dO-OI-P 

FEDERAL  RESERVE  SYSTEM 

Differences  in  Capital  and  Accounting 
Standards  Anoong  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB). 
action:  Notice  of  report  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  and  to  the  Committee  on 
Banking  and  Financial  Services  of  the 
United  States  House  of  Representatives. 


SUMMARY:  This  report  was  prepared  by 
the  FRB  pursuant  to  section  121  of  the 
Federal  Deposit  Insurance  Corporation 
hnprovement  Act  of  1991  (12  U.S.C. 
1831n(c)).  Section  121  requires  each 
Federal  banking  and  thrift  agency  to 
report  annually  to  the  above  specified 
Congressional  Committees  regarding 
any  differences  between  the  accounting 
or  capital  standards  used  by  such 
agency  and  the  accounting  or  capital 
standards  used  by  other  banking  and 
thrift  agencies.  The  report  must  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norah  Barger,  Assistant  Director  (202/ 
452-2402),  Barbara  Bouchard,  Manager 
(202/452-3072),  Charles  Holm, 
Manager,  (202/452-3502),  or  Ali  Emran, 
Senior  Financial  Analyst.  (202/452- 
2208),  Division  of  Banking  Supervision 
and  Regulation.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TCHD),  Diane  Jenkins 
(202/452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  &  C 
Street,  NW,  Washington  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  report  follows: 

Report  to  the  Congressional  Committees 
Regarding  Differences  in  Capital  and 
Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies 

Introduction  and  Overview 

This  is  the  ninth  annual  report '  on 
the  differences  in  capital  standards  and 
accounting  practices  that  currently  exist 
among  the  three  banking  agencies  (the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  and 
the  Federal  [)eposit  Insurance 
Corporation  (FDIC))  and  the  Office  of 
Thrift  Supervision  (OTS).^ 

Overview 

As  stated  in  the  previous  reports  to 
Congress,  the  three  bank  regulatory 
agencies  have,  for  a  number  of  years, 
employed  a  common  regulatory 
framework  that  establishes  minimum 


'  The  first  two  reports  prepared  by  the  FRB  were 
made  pursuant  to  section  1215  of  the  Financial 
Institutions  Reform.  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA).  The  subsequent  reports  were 
made  pursuant  to  section  121  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act  of  1991 
(FDICIA),  which  superseded  section  1215  of 
FIRREA. 

>At  the  federal  level,  the  Federal  Reserve  has 
primary  supervisory  responsibility  for  state- 
chartered  banks  that  are  members  of  the  Federal 
Reserve  System,  as  well  as  for  all  bank  holding 
companies  and  certain  operations  of  foreign 
banking  organizations.  The  FDIC  has  primary 
responsibility  for  state  nonmember  banks  and  FDIC- 
supervised  savings  banVs.  National  banks  are 
supervised  by  the  OCC.  "^he  GTS  has  primary 
responsibility  for  savings  and  loan  associations. 
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capital  adequa^  ratios  for  commercial 
banking  organi^tions.  In  1989,  all  three 
banking  agencies  and  the  OTS  adopted 
risk-based  capital  frameworks  that  were 
based  upon  thd  international  capital 
accord  (Basle  Accord]  developed  by  the 
Basle  Committ^  on  Banking 
Regulations  and  Supervisory  Practices 
(Basle  Supervisors  Committee)  and 
endorsed  by  th^  central  bank  governors 
of  the  G-10  cointries. 

The  risk-bas#d  capital  framework 
establishes  minimum  ratios  of  capital  to 
risk-weighted  assets.  The  Basle  Accord 
requires  bankii  ig  organizations  to  have 
total  capital  (T  er  1  plus  Tier  2)  equal 
to  at  least  8  percent,  and  Tier  1  capital 
equal  to  at  least  4  percent,  of  risk- 
weighted  asset$.  Tier  1  capital  includes 
common  stock  ^nd  surplus,  retained 
earnings,  qualifying  perpetual  preferred 
stock  and  surplus,  and  minority  interest 
in  consolidated  subsidiaries,  less 
disallowed  intangibles  such  as  goodwill. 
Tier  2  capital  includes  certain 
supplementary  capital  items  such  as 
general  loan  iofs  reserves,  subordinated 
debt,  and  certa^  other  preferred  stock 
and  convertible  debt  capital 
instruments,  siibject  to  appropriate 
limitations  and  conditions.  The  amount 
of  Tier  2  includable  in  total  regulatory 
capital  is  limited  to  100  percent  of  Tier 
1.  In  addition,  institutions  that 
incorporate  market  risk  exposure  into 
their  risk-based  capital  requirements 
may  use  "Tier  I"  capital  (i.e.,  short-term 
subordinated  d^bt  with  certain 
restrictions  on  repayment  provisions)  to 
support  their  ejcposure  to  market  risk. 
Tier  3  capital  if  limited  to 
approximately  70  percent  of  an 
institution's  measure  for  market  risk. 
Risk-weighted  Assets  are  calculated  by 
assigning  risk  weights  of  zero,  20,  50, 
and  100  percenit  to  broad  categories  of 
assets  and  off-qalance  sheet  items  based 
upon  their  relative  credit  risk.  The  OTS 
has  adopted  a  risk -based  capital 
standard  that  in  most  respects  is  similar 
to  the  framework  adopted  by  the 
banking  agencies.  Differences  between 
the  OTS  capita}  rules  and  those  of  the 
banking  agencifes  are  noted  elsewhere  in 
this  report. 

The  measureinent  of  capital  adequacy 
in  the  present  framework  is  mainly 
directed  towar(J  assessing  capital  in 
relation  to  credit  risk.  In  December 
1995,  the  G-10|Govemors  endorsed  an 
amendment  to  the  Basle  Accord  that,  in 
January  1998,  required  internationally- 
active  banks  to  jmeasure  and  hold 
capital  to  support  their  market  risk 
exposure.  Specifically,  certain  banks  are 
required  to  hold  capital  against  their 
exposure  to  geqeral  market  risk 
associated  with  changes  in  interest 
rates,  equity  pr  ces,  exchange  rates,  and 


commodity  prices,  as  well  as  for 
exposure  to  specific  risk  associated  with 
equity  positions  and  certain  debt 
positions  in  the  trading  portfolio.  The 
FRB,  FDIC,  and  OCC  issued  in  August 
1996  amendments  to  their  respective 
risk-based  capital  standards  that 
implemented  the  market  risk 
amendment  to  the  Basle  Accord.  The 
banking  agencies'  amendments 
generally  require  institutions  with 
trading  assets  and  liabilities  greater  than 
or  equal  to  10  percent  of  assets,  or 
trading  assets  and  liabilities  greater  than 
or  equal  to  $1  billion,  to  apply  the 
market  risk  rules.  The  OTS  did  not 
amend  its  capital  rules  in  this  regard 
since  savings  institutions  do  not  have 
such  signiBcant  levels  of  trading 
activity. 

In  addition  to  the  risk-based  capital 
requirements,  the  agencies  also  have 
established  leverage  standards  setting 
forth  minimum  ratios  of  capital  to  total 
assets.  The  three  banking  agencies 
employ  uniform  leverage  standards, 
while  the  OTS  has  established,  pursuant 
to  FIRREA,  a  somewhat  different 
standard.  In  October  1997,  the  agencies 
issued  for  public  comment  a  proposal 
that  would  eliminate  these  differences. 

All  of  the  agencies  view  the  risk-based 
capital  standards  as  a  minimum 
supervisory  benchmark.  In  part,  this  is 
because  the  risk-based  capital 
framework  focuses  primarily  on  credit 
risk;  it  does  not  take  full  or  explicit 
account  of  certain  other  banking  risks, 
such  as  exposure  to  operational  risk. 
The  full  range  of  risks  to  which 
depository  institutions  are  exposed  are 
reviewed  and  evaluated  carefully  during 
on-site  examinations.  In  view  of  these 
risks,  most  banking  organizations  are 
expected  to,  and  generally  do,  maintain 
capital  levels  well  above  the  minimum 
risk-based  and  leverage  capital 
requirements. 

The  staffs  of  the  agencies  meet 
regularly  to  identify  and  address 
differences  and  inconsistencies  in  the 
application  of  their  capital  standards. 
The  agencies  are  committed  to 
continuing  this  process  in  an  effort  to 
achieve  full  uniformity  in  their  capital 
standards.  In  addition,  the  agencies 
have  considered  the  remaining 
differences  as  part  of  a  regulatory  review 
undertaken  to  comply  with  section  303 
of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994  (Riegle  Act),  which  specifies  that 
the  agencies  "make  uniform  all 
regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies." 


Efforts  to  Achieve  Uniformity 
Leverage  Capital  Ratio 

The  three  banking  agencies  employ 
leverage  standards  based  upon  the 
common  definition  of  Tier  1  capital 
contained  in  their  risk-based  capital 
guidelines.  These  standards,  established 
in  the  second  half  of  1990  and  in  early 
1991,  require  the  most  highly-rated 
institutions  to  meet  a  minimum  Tier  1 
capital  leverage  ratio  of  3.0  percent.  For 
all  other  institutions,  these  standards 
generally  require  an  additional  cushion 
of  at  least  100  to  200  basis  points,  i.e., 
a  minimum  leverage  ratio  of  at  least  4.0 
to  5.0  percent,  depending  upon  an 
organization's  financial  condition.  As 
required  by  FIRREA,  the  OTS  has 
established  a  3.0  percent  core  capital 
ratio  and  a  1.5  percent  tangible  capital 
leverage  ratio  requirement  for  thrift 
institutions.  Certain  adjustments 
discussed  in  this  report  apply  to  the 
core  capital  definition  used  by  savings 
associations. 

In  October  1997,  the  agencies  issued 
a  proposal  to  simplify  and  make 
uniform  their  leverage  capital  standards. 
Under  the  proposal,  the  three  banking 
agencies'  rules  would  require  a 
minimum  leverage  ratio  of  3.0  or  4.0 
percent,  depending  upon  a  bank's 
financial  condition  and  the  OTS' 
standards  would  become  more 
consistent  with  those  of  the  banking 
agencies.  The  agencies  are  working  to 
develop  a  rule  finalizing  the  proposal  as 
soon  as  possible. 

Risk-Based  Capital  Ratio 

The  agencies  worked  together  on  a 
number  of  issues  in  1998.  Part  of  the 
agencies'  focus  was  on  fulfilling  the 
requirements  of  section  303  of  the 
Riegle  Act,  which  calls  for  uniform  rules 
and  guideUnes.  In  this  regard,  the 
agencies  are  working  to  finalize  an 
outstanding  proposal  that  will  eliminate 
interagency  differences  in  the  risk-based 
capital  treatment  of  presold  residential 
properties,  junior  liens  on  1-  to  4-family 
residential  properties,  and  investments 
in  mutual  funds. 

In  addition,  the  agencies  issued  two 
joint  final  rules  in  1998  that  amended 
the  agencies'  capital  standards.  The  first 
permitted  institutions  to  include  up  to 
45  percent  of  unrealized  gains  on 
certain  equity  securities  in  Tier  2 
capital.  The- second  raised  the  Tier  1 
capital  limitation  for  mortgage  servicing 
assets  from  50  to  100  percent  of  Tier  1 
capital.  The  agencies  also  issued  interim 
guidance  on  the  capital  treatment  for 
derivatives  to  address  issues  raised  by  a 
recent  change  in  accounting  standards 
(Financial  Accounting  Standard  (FAS) 
No.  133).  The  agencies  continue  to  work 
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on  outstanding  matters  such  as  the  1997 
recourse  proposal  and  the  1996  proposal 
on  collateralized  transactions. 

Construction  Loans  on  Presold 
Residential  Property 

The  agencies  all  assign  a  qualifying 
loan  to  a  builder  to  finance  the 
construction  of  a  presold  1-  to  4-family 
residential  property  to  the  50  percent 
risk  category,  provided  certain 
conditions  are  satisfied.  The  FRB  and 
the  FDIC  permit  a  50  percent  risk  weight 
once  the  residential  property  is  sold, 
whether  the  sale  occurs  before  or  after 
the  construction  loan  has  been  made. 
The  OCC  and  the  OTS  permit  the  50 
percent  risk  weight  only  if  the  property 
is  sold  to  the  prospective  property 
resident  before  the  extension  of  credit  to 
the  builder. 

The  agencies  are  working  on  a  final 
rule  that  would  adopt  the  FRB's  and 
FDIC's  capital  treatment  of  such  loans. 

Junior  Liens  on  1-  to  4-Family 
Residential  Properties 

In  some  cases,  a  banking  organization 
may  make  two  loans  on  a  single 
residential  property,  one  secured  by  a 
first  lien,  the  other  by  a  second  lien.  In 
such  a  situation,  the  FRB  views  these 
two  transactions  as  a  single  loan  secured 
by  a  first  lien,  provided  there  are  no 
intervening  liens.  The  total  amount  of 
these  transactions  is  assigned  to  either 
the  50  percent  or  the  100  percent  risk 
category,  depending  upon  whether 
certain  other  criteria  are  met. 

One  criterion  is  that  the  loan  must  be 
made  in  accordance  with  prudent 
underwriting  standards,  including  an 
appropriate  ratio  of  the  loan  balance  to 
the  value  of  the  property  (the  loan-to- 
value  ratio  or  LTV).  When  considering 
whether  a  loan  is  consistent  with 
prudent  underwriting  standards,  the 
FRB  evaluates  the  LTV  ratio  based  on 
the  combined  loan  amount.  If  the 
combined  loan  amount  satisfies  prudent 
underwriting  standards  and  is 
considered  to  be  performing  adequately, 
both  the  first  and  second  lien  are 
assigned  to  the  50  percent  risk  category. 
The  FDIC  also  combines  the  first  and 
second  liens  to  determine  the 
appropriateness  of  the  LTV  ratio,  but  it 
applies  the  risk  weights  differently  than 
the  FRB.  If  the  LTV  ratio  based  on  the 
combined  loan  amount  satisfies  prudent 
underwriting  standards  and  is 
considered  to  be  performing  adequately, 
the  FDIC  risk-weights  the  first  lien  at  50 
percent  and  the  second  lien  at  100 
percent;  otherwise,  both  liens  are  risk- 
weighted  at  100  percent.  The  OCC  treats 
all  first  and  second  liens  separately, 
with  qualifying  first  liens  risk-weighted 
at  50  percent  and  non-qualifying  first 


liens  and  all  second  liens  risk-weighted 
at  100  percent.  The  OTS  has  interpreted 
its  rule  to  treat  first  and  second  liens  to 
a  single  borrower  as  a  single  extension 
of  credit,  similar  to  the  FRB. 

The  agencies  are  working  on  a  final 
rule  that  would  adopt  the  FRB's  capital 
treatment  of  first  and  junior  liens  on  1- 
to  4-family  residential  properties. . 

Mutual  Funds 

The  three  banking  agencies  generally 
assign  all  of  a  bank's  holding  in  a 
mutual  fund  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 
a  particular  mutual  fund  is  permitted  to 
hold  imder  its  prospectus.  The  OCC  also 
permits,  on  a  case-by-case  basis,  an 
institution's  investment  to  be  allocated 
on  a  pro  rata  basis  among  the  risk 
categories  based  on  a  pro  rata 
distribution  of  allowable  investments 
under  the  fund's  prospectus.  The  OTS 
applies  a  capital  charge  appropriate  to 
the  riskiest  asset  that  a  mutual  fund  is 
actually  holding  at  a  particular  time. 
The  OTS  also  permits,  on  a  case-by-case 
basis,  pro  rata  allocation  among  risk 
categories  based  on  the  fund's  actual 
holdings.  All  of  the  agencies'  rules 
provide  that  the  minimum  risk  weight 
for  investment  in  mutual  funds  is  20 
percent. 

The  agencies  are  working  on  a  final 
rule  that  would  adopt  the  banking 
agencies'  general  treatment  of  a  mutual 
fund  investment  and  would  permit 
institutions,  at  their  option,  to  assign 
such  an  investment  to  risk  categories  on 
a  pro  rata  basis  according  to  the 
investment  limits  in  the  mutual  fund 
prospectus. 

Joint  Final  Rules  To  Amend  Risk-Based 
Capital  Standards  and  Changes 
Reflecting  the  Impact  of  Accounting 
Standards 

Two  joint  final  rules  were  issued  by 
the  agencies  in  the  third  quarter  of  1998. 
The  first  pertains  to  unrealized  gains  on 
certain  equity  securities.  The  second 
reflects  the  capital  impact  of  recent 
changes  to  accounting  standards. 

From  time  to  time,  the  Financial 
Accounting  Standards  Board  (FASBJ 
issues  new  and  modified  financial 
accounting  standards.  The  adoption  of 
some  of  these  standards  for  regulatory 
reporting  purposes  has  the  potential  of 
affecting  the  definition  and  calculation 
of  regulatory  capital.  Accordingly,  the 
staffs  of  the  agencies  work  together  to 
propose  uniform  regulatory  capital 
responses  to  such  accounting  changes. 
Over  this  past  year,  the  agencies  dealt 
with  certain  capital  effects  of  Statement 
of  Financial  Accounting  Standard  (FAS) 
No.  125,  "Accounting  for  Transfers  and 
Sen'icing  of  Financial  Assets  and 


Extinguishments  of  Liabilities."  which 
supersedes  FAS  No.  122,  "Accounting 
for  Mortgages  Servicing  Rights"  and 
with  the  impact  of  FAS  No.  133, 
"Accounting  for  Derivative  Instruments 
and  Hedging  Activities,"  on  current 
capital  rules. 

Unrealized  Gains  on  Certain  Equity 
Securities 

On  August  26,  1998,  the  agencies 
issued  a  joint  final  rule  that  allows 
banking  organizations  to  include  up  to 
45  percent  of  net  uru-ealized  holding 
gains  on  certain  available-for-sale  equity 
securities  in  Tier  2  capital  under  the 
agencies'  risk-based  capital  rules.  The 
rule  became  effective  on  October  1, 
1998.  The  full  amount  of  net  unrealized 
gains  on  such  securities  are  included  as 
a  component  of  equity  capital  under 
U.S.  generally  accepted  accounting 
principles  (GAAP),  but  until  the 
adoption  of  this  rule  they  were  not 
included  in  regulatory  capital.  The 
agencies'  capital  rules,  consistent  with 
GAAP,  will  continue  to  require  banking 
organizations  to  deduct  the  amount  of 
net  unrealized  losses  on  their  available- 
for-sale  equity  securities  from  Tier  1 
capital.  To  be  consistent  with  a 
restriction  in  the  Basle  Accord,  the 
agencies  have  restricted  the  inclusion  of 
net  unrealized  gains  on  equity  securities 
in  Tier  2  capital  to  no  more  than  45 
percent  of  such  net  unrealized  gains. 

FAS  125,  "Accounting  for  Transfers  and 
Servicing  of  Financial  Assets  and 
Extinguishments  of  Liabilities" 

The  agencies  issued  a  final  rule  on 
August  10, 1998,  which  amended  their 
capital  treatments  for  servicing  assets  on 
both  mortgage  assets  and  financial 
assets  other  than  mortgages.  The  final 
rule  reflects  changes  in  accounting 
standards  for  servicing  assets  made  in 
FAS  125,  which  extended  the 
accounting  treatment  for  mortgage 
servicing  to  servicing  on  all  financial 
assets.  The  amendment  raised  the 
capital  limitation  on  the  sum  of  all 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships  (PCCRs)  from  50 
percent  of  Tier  1  capital  to  100  percent 
of  Tier  1  capital.  Furthermore,  it 
subjected  the  sum  of  nonmortgage 
servicing  assets  and  PCCRs  to  a  sublimit 
of  25  percent  of  Tier  1  capital. 

FAS  133.  "Accounting  for  Derivative 
Instruments  and  Hedging  Activities" 

On  December  29, 1998,  the  agencies 
issued  interim  guidance  on  the 
regulatory  capital  treatment  of 
derivatives  The  interim  guidance 
clarifies  how  derivatives  should  be 
treated  under  the  agencies'  current 
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capital  rules  in  light  of  FAS  133 
accounting  chai|ges.  Although  FAS  133 
does  not  become  effective  until  fiscal 
years  beginning  after  June  15, 1999, 
early  adoption  i$  permitted. 

Joint  Proposal  lie  Amend  Risk  Based 
Capital  Standards 

flecourse 

The  agencies  published  in  the  Federal 
Register  on  Novfember  5, 1997,  uniform, 
proposed  rules  tjiat  would  use  credit 
ratings  to  match  the  risk-based  capital 
assessment  mor^  closely  to  an 
institution's  relajtive  risk  of  loss  in 
certain  asset  sec^iritizations.  The 
agencies  are  discussing  comments 
received  and  arej  working  on  developing 
a  revised  proposal. 

Capital  Differences 

Remaining  differences  among  the  risk- 
based  capital  standards  of  the  OTS  and 
the  three  banking  agencies  are  discussed 
below.  , 

Certain  Collateral  Transactions 

The  FRB  permits  certain 
collateralized  trainsactions  to  be  risk- 
weighted  at  zeroi  percent.  This 
preferential  treatinent  is  available  only 
for  claims  fully  collateralized  by  cash  on 
deposit  in  the  batik  or  by  securities 
issued  or  guaranteed  by  OECD  central 
goverrunents  or  IJ.S.  government 
agencies.  A  posiyve  margin  of  collateral 
must  be  maintaiied  on  a  daily  basis 
fully  taking  into  account  any  change  in 
the  banking  orga^iization's  exposure  to 
the  obligor  or  cotinterparty  under  a 
claim  in  relation  to  the  market  value  of 
the  collateral  held  in  support  of  that 
claim.  Other  collateralized  claims,  or 
portions  thereof.]  are  risk- weighted  at  20 
percent. 

The  OCC  pemlits  portions  of  claims 
collateralized  byjcash  or  OECD 
government  securities  to  receive  a  zero 
percent  risk  weight,  provided  that  the 
colleteral  is  marked  to  market  daily  and 
a  positive  margii)  is  maintained.  The 
FDiC's  and  OTS%  rules  permit  portions 
of  claims  collateralized  by  cash  or  OECD 
government  seci^rities  to  receive  a  20 
percent  risk  wei^t. 

The  four  agencies,  on  August  16, 
1996,  published  a  joint  proposed 
rulemaking  that  Would,  if  implemented, 
eliminate  capital  differences  among  the 
agencies'  risk-ba$ed  capital  treatment 
for  collateralized!  transactions.  Under 
the  proposed  rule,  portions  of  claims 
collateralized  by  {cash  or  OECD 
government  securities  could  be  assigned 
a  zero  percent  risk  weight,  provided  the 
transactions  met  certain  criteria,  which 
would  be  unifona  among  the  agencies. 


Agency  staffs  are 


working  to  Hnalize 


this  outstanding  proposal  as  soon  as 
possible. 

FSUC/FDIC — Covered  Assets  (assets 
subject  to  guarantee  arrangements  by 
the  FSUC  or  FDIC) 

The  three  banking  agencies  generally 
place  these  assets  in  the  20  percent  risk 
category,  the  same  category  to  which 
claims  on  depository  institutions  and 
government-sponsored  agencies  are 
assigned.  The  OTS  places  these  assets  in 
the  zero  percent  risk  category. 

Limitation  of  Subordinated  Debt  and 
Limited-Life  Preferred  Stock 

The  three  banking  agencies  limit  the 
amount  of  subordinated  debt  and 
limited-life  preferred  stock  that  may  be 
included  in  Tier  2  capital  to  50  percent 
of  Tier  1  capital.  In  addition,  maturing 
capital  instruments  must  be  discounted 
by  20  percent  in  each  of  the  last  five 
years  prior  to  maturity.  The  OTS  has  no 
limitation  on  the  total  amount  of 
limited-life  preferred  stock  or  maturing 
capital  instruments  that  may  be 
included  within  Tier  2  capital.  In 
addition,  the  OTS  allows  savings 
institutions  the  option  of:  (1) 
discounting  maturing  capital 
instruments  issued  on  or  after 
November  7, 1989  by  20  percent  per 
year  over  the  last  five  years  of  their 
term;  or  (2)  including  the  full  amount  of 
such  instruments,  provided  that  the 
amount  maturing  in  any  of  the  next 
seven  years  does  not  exceed  20  percent 
of  the  thrift's  total  capital. 

Subsidiaries 

Consistent  with  the  Basle  Accord  and 
long-standing  supervisory  practices,  the 
three  banking  agencies  generally 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization  for  capital  purposes.  This 
consolidation  assiu«s  that  the  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  banking  organization 
is  exposed.  As  with  most  other  bank 
subsidiaries,  banking  and  finance 
subsidiaries  generally  are  consolidated 
for  regulatory  capital  purposes. 
However,  in  cases  where  banking  and 
finance  subsidiaries  are  not 
consolidated,  the  FRB,  consistent  with 
the  Basle  Accord,  generally  deducts 
investments  in  such  subsidiaries  in 
determining  the  adequacy  of  the  parent 
bank's  capital. 

The  FRB's  risk-based  capital 
guidelines  provide  a  degree  of  flexibility 
in  the  capital  treatment  of 
unconsolidated  subsidiaries  (other  than 
banking  and  finance  subsidiaries)  and 
investments  in  joint  ventures  and 
associated  companies.  For  example,  the 
FRB  may  deduct  investments  in  such 


subsidiaries  fi-om  an  organization's 
capital,  may  apply  an  appropriate  risk- 
weighted  capital  charge  against  the 
proportionate  share  of  the  assets  of  the 
entity,  may  require  a  line-by-line 
consolidation  of  the  entity,  or  otherwise 
may  require  that  the  parent  organization 
maintain  a  level  of  capital  above  the 
minimum  standard  that  is  sufficient  to 
compensate  for  any  risk  associated  with 
the  investment. 

The  guidelines  also  permit  the 
deduction  of  investments  in  subsidiaries 
that,  while  consolidated  for  accounting 
purposes,  are  not  consolidated  for 
certain  specified  supervisory  or 
regulatory  piuposes.  The  FDIC  accords 
similar  treatment  to  securities 
subsidiaries  of  state  nonmember  banks 
established  pursuant  to  §337.4  of  the 
FDIC  regulations. 

Similarly,  in  accordance  with 
§  325.5{fl  of  the  FDIC  regulations,  a  state 
nonmember  bank  must  deduct 
investments  in,  and  extensions  of  credit 
to,  certain  mortgage  banking 
subsidiaries  in  computing  the  parent 
bank's  capital.  The  FRB  does  not  have 
a  similar  requirement  with  regard  to 
mortgage  banking  subsidiaries.  The  OCC 
does  not  have  requirements  dealing 
specifically  with  the  capital  treatment  of 
either  mortgage  banking  or  securities 
subsidiaries.  The  OCC,  however, 
reserves  the  right  to  require  a  national 
bank,  on  a  case-by-case  basis,  to  deduct 
fi'om  capital  investments  in,  and 
extensions  of  credit  to,  any  nonbanking 
subsidiary. 

The  deduction  of  investments  in 
subsidiaries  from  the  parent's  capital  is 
designed  to  ensure  that  the  capital 
supporting  the  subsidiary  is  not  also 
used  as  the  basis  of  further  leveraging 
and  risk-taking  by  the  parent  banking 
organization.  In  deducting  investments 
in,  and  advances  to,  certain  subsidiaries 
from  the  parent's  capital,  the  FRB 
expects  the  parent  banking  organization 
to  meet  or  exceed  minimum  regulatory 
capital  standards  without  reliance  on 
the  capital  invested  in  the  p)articular 
subsidiary.  In  assessing  the  overall 
capital  adequacy  of  banking 
organizations,  the  FRB  also  considers 
the  organization's  fully  consolidated 
capital  position. 

Under  the  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  that  are 
engaged  in  activities  permissible  for 
national  banks  and  subsidiaries  that  are 
engaged  in  "impermissible"  activities 
for  national  banks.  Subsidiaries  of  thrift 
institutions  that  engage  only  in 
impermissible  activities  £ire 
consolidated  on  a  line-by-line  basis  if 
majority-owned,  and  on  a  pro  rata  basis 
if  ownership  is  between  5  and  50 
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percent.  As  a  general  rule,  investments, 
including  loans,  in  subsidiaries  that 
engage  in  impermissible  activities  are 
deducted  in  determining  the  capital 
adequacy  of  the  parent. 

Mortgage-Backed  Securities  (MBS) 

The  three  banking  agencies  generally 
place  privately-issued  MBS  in  a  risk 
category  appropriate  to  the  underlying 
assets,  but  in  no  case  to  the  zero  percent 
risk  category.  In  the  case  of  privately- 
issued  MBS  where  the  direct  underlying 
assets  are  mortgages,  this  treatment 
generally  results  in  a  risk  weight  of  50 
percent  or  100  percent.  Privately-issued 
MBS  that  have  government  agency  or 
government-sponsored  agency  securities 
as  their  direct  underlying  assets  are 
generally  assigned  to  the  20  percent  risk 
category. 

The  OTS  assigns  privately-issued, 
high-quality  mortgage-related  securities 
to  the  20  percent  risk  category.  These 
are,  generally,  privately-issued  MBS 
with  AA  or  better  investment  ratings. 

Both  the  banking  and  thrift  agencies 
automatically  assign  to  the  100  percent 
risk  weight  category  certain  MBS, 
including  interest-only  strips,  residuals, 
and  similar  instruments  that  can  absorb 
more  than  their  pro  rata  share  of  loss. 

Agricultural  Loan  Loss  Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VII  of  the 
Competitive  Equality  Banking  Act  of 
1987  are  permitted  to  defer  and 
amortize  losses  incurred  on  agricultural 
loans  between  January  1, 1984  and 
December  31, 1991.  The  program  also 
applies  to  losses  incurred  between 
January  1, 1983  and  December  31, 1991, 
as  a  result  of  reappraisals  and  sales  of 


agricultural  Other  Real  Estate  Owned 
and  agricultural  personal  property. 
These  loans  must  be  fully  amortized 
over  a  period  not  to  exceed  seven  years 
and,  in  any  case,  must  be  fully 
amortized  by  year-end  1998.  Savings 
institutions  are  not  eligible  to 
participate  in  the  agricultural  loan  loss 
amortization  program  established  by 
this  statute. 

Pledged  Deposits  and  Nonwithdrawable 
Accounts 

The  capital  guidelines  of  the  OTS 
permit  thrift  institutions  to  include  in 
capital  certain  pledged  deposits  and 
nonwithdrawable  accounts  that  meet 
the  criteria  of  the  OTS.  Income  Capital 
CertiHcates  and  Mutual  Capital 
Certificates  held  by  the  OTS  may  also  be 
included  in  capital  by  thrift  institutions. 
These  instruments  are  not  relevant  to 
commercial  banks,  and,  therefore,  are 
not  addressed  in  the  banking  agencies' 
capital  rules. 

Accounting  Standards 

Over  the  years,  the  three  banking 
agencies,  under  the  auspices  of  the 
FFIEC,  have  developed  Uniform  Reports 
of  Condition  and  Income  (Call  Reports) 
for  all  commercial  banks  and  FDIC- 
supervised  savings  banks.  The  reporting 
standards  followed  by  the  three  banking 
agencies  for  recognition  and 
measurement  purposes  are  consistent 
with  GAAP.  The  agencies  adopted 
GAAP  as  the  reporting  basis  for  the  Call 
Report,  effective  for  March  1997  reports. 
The  adoption  of  GAAP  for  Call  Report 
purposes  eliminated  the  differences  in 
accounting  standards  among  the 
agencies  that  were  set  forth  in  previous 
reports  to  Congress.  Thus,  there  are  no 
material  differences  in  regulatory 
accounting  standards  for  regulatory 


reports  filed  with  the  federal  banking 
agencies  by  commercial  banks,  savings 
banks,  and  savings  associations. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13. 1999. 
Jennifier  J.  Johiuon, 
Secretary  of  the  Board. 
(FR  Doc.  99-1163  Filed  1-19-99;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactkdn  Granted  Early  Termination 


ETdate 


07-DEC-98 


Trans  No. 


19990523 
19990524 
19990539 
19990544 
19990545 
19990564 
19990571 


ETraq 
status 


G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Applied  Magnetics  Corporation. 

DAS  Services,  Inc. 

DAS  Services,  Itw. 

Motorola,  Inc. 

Lucent  Technologies,  Inc. 

Philips  Consumer  Communications  L.P. 

ServiceMaster  Company  (The). 

LandCare  USA,  Inc. 

LandCare  USA,  Inc. 

Mego  Mortgage  Corporation. 

Patwinder  SIdhu. 

LL  Funding  Corp. 

Mego  Mortgage  Corporation. 

Dariush  Yazdan-Panah. 

LL  Funding  Corp. 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP. 

Chancellor  Media  Corporation. 

Chancellor  Media  Corporation. 

Legato  Systems,  Inc. 
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Transaction  Granted  Early  Termination — Continued 

ETdate 

Trans  No. 

ET  req 
status 

Party  name 

G 

FullTime  Software,  Inc. 

G 

FullTime  Software,  Inc. 

19990577 

G 
G 
G 

Enron  Corp. 

Robert  C.  McNair. 

McNair  Energy  Services  Corporation. 

19990582 

G 
G 
G 

Pittway  Corporation. 

American  Trading  and  Production  Corporation. 

Northern  Computers,  Inc. 

19990590 

G 

Capicom  Investors  II,  L.P. 

G 

Capicom  Investors,  L.P. 

, 

G 

NATCO  Group  Inc. 

19990602 

G 
G 
G 

Coca-Cola  Enterprises  Inc. 
Gloria  S.  Sale. 
CSL  of  Texas.  Inc. 

• 

19990609 

G 
G 
G 

Samuel  J.  Heyman. 
Dexter  Corporation. 
Life  Technologies,  Inc. 

19990613 

G 
G 
G 

El  Chico  Holding  Company,  L.P. 
Spaghetti  Warehouse,  Inc. 
Spaghetti  Warehouse,  Inc. 

19990615 

G 
G 
G 

U.S.  Liquids  Inc. 

H.  Michael  Schneider. 

Romic  Environmental  Technologies  Corporation. 

19990618 

G 
G 
G 

The  Coastal  Corporation. 

John  E.  Guinness. 

Cogen  Energy  Technology  L.P. 

19990619 

G 
G 
G 

The  Coastal  Corporation. 

Robert  1.  Glass. 

Cogen  Energy  Technology  LP. 

19990621 

G 
G 
G 

Direct  Focus,  Inc. 

Delta  Woodside  Industries,  Inc. 

Nautilus  International,  Inc. 

19990662 

G 
G 
G 

Sisters  of  Charity  of  the  Incarnate  Word,  Houston,  Texas. 
Incarnate  Word  Health  System. 
Incarnate  Word  Health  System. 

19990663 

G 
G 
G 

Incamate  Word  Health  Services. 

Sister  of  Charity  of  the  Incarnate  Word,  Houston,  Texas. 

Sister  of  Charity  of  the  Incamate  Word,  Houston,  Texas. 

19990680 

G 
G 
G 

The  General  Electric  Company,  p.l.c. 
Tellium,  Inc. 
Tellium,  Inc. 

08-DEC-98  

19984362 

G 
G 
G 

Jon  M.  Huntsman. 

NOVA  Corporation. 

Buyer  Sub,  a  yet-to-be-formed  company. 

19984363 

G 
G 
G 

NOVA  Corporation. 

Jon  M.  Huntsman. 

Huntsman  Chemical  Corporation. 

19990607 

G 
G 
G 

Ameritas  Mutual  Insurance  Holding  Company. 
Acacia  Mutual  Holding  Company. 
Acacia  Mutual  Holding  Company. 

19990630 

G 
G 
G 

Hughes  Supply,  Inc. 

Harlan  R.  Kamen. 

Kamen  Supply  Company,  Inc. 

19990632 

G 
G 

Sunrise  Assisted  Living,  Inc. 
Kanington  Health,  Inc. 

G 

Karrington  Health,  Inc. 

" 

19990633 

G 
G 

G 

McConnell  Family  Trust  (The). 
Sunrise  Assisted  Living,  Inc. 
Sunrise  Assisted  Living,  Inc. 

19990637 

G 
G 
G 

Industrial  Distribution  Group,  Inc. 

Robert  D.  Scallan. 

The  Innovactive  Distributor  Group,  Inc. 

19990638 

G 
G 
G 

Community  Newspapers  Holdings,  Inc. 
Kenneth  R.  Thomson. 
Thomas  Newspapers,  Inc. 

19990640 

G 

G 
G 

Wind  Point  Partners  III,  L.P. 
The  Quaker  Oats  Company. 
Liqui-Dri  Foods,  Inc. 

19990041 

G 

Mail-Well,  Inc. 
Hiil  Graphics,  Inc. 

- 

G 

Hill  Graphics,  Inc. 
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Transaction  Granted  Early  Termination— Continued 

ET  date             Trans  No. 

ETreq 
status 

Party  name 

19990642 

G 

Citation  Corporation. 

Q 

Automobile  Foundry  Co.  Ltd. 

G 

CT-South,  Inc. 

19990644 

G 

Acxiom  Corporation. 

G 

Deluxe  Corporation. 

G 

Deluxe  Financial  Services,  Inc. 

19990646 

G 

G 

Boston  Financial  Group  Limited  Partnership  (The). 

Schroders  pic. 

Schroder  Real  Estate  Associates,  L.P. 

G 

19990647 

G 

GS  Capital  Partners  III,  L.P.                         -. 
Carmike  Cinemas,  Inc.                                ^ 

G 

G 

Carmike  Cinemas,  Inc. 

19990649 

G 

Industrial  Growth  Partners,  L.P. 

G 

KoninWijke  Philips  Electronics  N.V. 

G 

Philips  Technologies  Airpax  Protector  Group. 

19990651 

G 

Union  Pacific  Resources  Group  Inc. 

G 

Union  Pacific  Resources  Group  Inc. 

G 

East  Texas  Gas  Systems. 

G 

Panola  Pipeline. 

19990657 

G 

Ford  Motor  Company. 

G 

Auto  Rental  Corporation. 

G 

Auto  Rental  Corporatwn. 

19990659 

G 

Kinder  Morgan  Energy  Partners,  LP. 

G 

Larry  Addington. 

G 

Mountaineer  Coal  Development  Company. 

G 

Shipyard  River  Coal  Tenninal  Company. 

19990660 

G 

Starwood  Hotels  &  Resorts  Woridwide,  Inc. 

G 

Starwood  Hotels  &  Resorts. 

G 

Starwood  Hotels  &  Resorts. 

19990672 

G 

TB  Wood's  Corporation. 

G 

Lincoln  Electnc  Hokjings,  Inc. 

G 

Lincoln  Electric  HoWings,  Inc. 

]                                                      19990683 

G 

Anfierican  Securities  Partners  II,  L.P. 

! 

G 

The  Chase  Manhattan  Corporatwn. 

} 

G 

Anthony's  Manufacturing  Company,  Inc. 

19990685 

G 

West  Virginia  United  Health  Systems.  Inc. 

G 

Davis  Health  System,  Inc. 

G 

Davis  Health  System,  Inc. 

19990689 

G 

President  and  Fellows  of  Harvard  College. 

G 

Willamette  Industries,  Inc. 

i 

G 

Willamette  Industries,  Inc. 

3                                                     19990692 

G 

Willis  Stein  &  Partners,  L.P. 

G 

Freedom  Communkations.  Inc. 

G 

CurtCo  Freedom  Group.  L.L.C. 

19990693 

G 

Willis  Stein  &  Partners. 

G 

William  J.  Curtis. 

G 

CurtCo  Freedom  Group,  L.L.C. 

19990703 

G 

Windward  Capital  Partners  II.  L.P. 

Q 

L.  Powell  Company. 

Q 

L.  Powell  Company. 

19990711 

G 

Alec  E.  Gores. 

G 

Thomson-CSF,  S.A. 

G 

Aonix  Corporation. 

09-DEC-98 19990540 

G 

Dinesh  C.  Patel. 

G 

Watson  Pharmaceuticals,  Inc. 

G 

Watson  Pharmaceuticals.  Inc. 

19990548 

G 

0.  Bruton  Smith. 

Q 

Ron  Craft. 

G 

Ron  Craft  Chevrolet-Cadiilac-Oldsmobile-Geo.  Inc. 

G 

Ron  Craft  Chrysler  Plymouth  Jeep,  Inc. 

19990605 

G 

Apollo  Investment  Fund,  IV,  L.P. 

G 

CD  Radio,  Inc. 

G 

CD  Radio,  Inc. 

10-DEO-98 19990636 

G 

BankAmerica  Corporation. 

G 

General  Roofing  Servces.  Inc. 

Q 

General  Roofing  Services,  Inc. 

11-DEC-98 19990250 

G 

Edison  lnternatk>nal. 

G 

GPU,  Inc. 

G 

Pennsylvania  Electric  Company. 

19990317 

G 

William  F.  Connell. 

1 

G 

Phillip  Services  Corp. 
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ET  date 


Trans  No. 


19990427 
19990505 
19990519 
19990562 
19990565 
19990589 
19990603 
19990634 
19990655 
19990658 

19990668 

19990670 
19990671 
19990681 
19990684 


19990688 
19990702 
19990712 
19990713 
19990714 
19990715 


ET  req 
status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G~ 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Phillip  Enterprises,  Inc. 

Phillip  Metals  (New  York).  Inc. 

Phillip  Metals  Recovery  (USA),  Inc. 

Plainwell  Holding  Company. 

Kamilche  Company. 

Simpson  Paper  Company. 

Varten  Corporation. 

Dennis  L  Owen. 

Dynamic  Corporation. 

Counsel  Corporation. 

Glaxo  Wellcome  pic. 

Glaxo  Wellcome  Inc. 

The  Lubrizol  Corporation. 

Mobil  Corporation. 

Mobil  Corporation. 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  II,  L.P. 

Hicks,  Muse,  Tate  &  Furst  Equity  FufKl  III,  LP. 

Capstar  Broadcasting  Corporation. 

Western  Resources,  Inc. 

LileNne  Systems,  Inc. 

Lifeline  Systems,  Inc. 

Champion  Enterprises,  Ina 

Charles  E.  Weeder. 

Homes  of  Merit,  Inc. 

Kombassan  Holding  A.S. 

Access  Capital  Partners,  L.P. 

Hit  or  Miss  Inc. 

Miami  Computer  Supply  Corporation. 

Dreher  Business  Products  Corporation. 

Dreher  Business  Products  Corporation. 

Glen  A.  Taylor. 

Deluxe  Corporation. 

PaperDirect,  Inc. 

Current,  Inc. 

United  American  Energy  Corp. 

Duke  Energy  Corporation. 

Mecklenburg  Congenco,  Inc. 

Congeneration  Capital  Corporation. 

Texas  Utilities  Company. 

ServiceMaster  Company  (The). 

ServiceMaster  Energy  Management. 

American  Express  Company. 

Rockford  Industries,  Inc. 

Rockford  Industries,  Inc. 

Duferco  Participations  Hokjing. 

Caparo  Group,  Ltd. 

Caparo  Steel  Company. 

Champion  Enterprises,  Inc. 

Charles  Lee  Raleigh. 

Pk>neer  Mobile  Home  Service,  Inc. 

Heartland  Homes  of  Forney,  L.P. 

Heartland  Homes  of  Mesquite,  L.P. 

Heartland  Homes  of  Rockwall,  L.P. 

Heartland  Homes  of  Tyler,  L.P. 

American  Commercial  Lines  Holdings  LLC. 

The  Chutz  Family  Limited  Partnership. 

Tajon  Holdings,  Inc. 

GATX  Corporation. 

Rolls-Royce  Pic. 

Rolls-Royce  North  America,  Inc. 

Randall  W.  Lewis. 

Kaufman  and  Broad  Home  Corporation. 

Kaufman  and  Broad  Home  Corporation. 

Robert  E.  Lewis. 

Kaufman  and  Broad  Home  Corporation. 

Kaufman  and  Broad  Home  Corporation. 

Federal-Mogul  Corporation. 

Joel  W.  Jones. 

Tri-Way  Machine  Ltd. 

Dynegy  Inc. 

Amoco  Corporatk>n. 
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Transaction  Granted  Early  Termination — Continued 


ETdate 

Trans  No. 

ETreq 
status 

Party  name 

G 

DPC  Power  Resources  Holding  Company. 

G 

DPC  Colombla-Opon  Power  Resources  Company. 

19990722 

G 
G 
G 

Level  8  Systems,  Inc. 

Welsh,  Carson,  Anderson  &  Stowe  VI,  L.P. 

Seer  Technologies,  Inc. 

19990737 

G 
G 
Q 
G 
G 

EcoSdence  Corporation. 

George  T.  Lewis,  Jr.  and  Betty  G.  Lewis  (husband  and  wife). 

Cogentrix  of  Buffalo,  Inc.,  Cogentrix  of  Fort  Davis  1,  Inc. 

Cogentrix  Greenhouse  Investments,  Inc. 

Cogentrix  of  Marfa,  Inc.,  Cogentrix  of  Pocono,  Inc. 

14-DEC-98  

19990724 

G 
G 
G 

CGW  Southeast  Partners  III.  L.P. 

Tomen  Corporation. 

Diamond  Perforated  Metals,  Inc. 

19990730 

G 
G 
G 

Plasmon  Pic. 

Konlnklijke  Philips  Electronics  N.V. 

Philips  Laser  Magentic  Storage. 

19990731 

G 
G 
G 

Gretag  Imaging  Holding  AG. 
Raster  Graphics,  Inc. 
Raster  Graphics,  Inc. 

19990732 

G 
G 
G 

Pharmacia  &  Upjohn,  Inc. 
Ak>bott  Laboratories. 
Abbott  Laboratories. 

19990733 

G 
G 
G 

Seagram  Company  Ltd.,  The. 
Seagram  Company  Ltd.,  The. 
Brillstein-Grey  Entertainment. 

19990735 

G 
G 

Sanmina  Corporation. 
Mr.  S.  Zafar  Jafri. 

G 

Telo  Electronics,  Inc. 

• 

19990742 

G 
G 
G 

El  Chico  Holding  Company,  L.P. 
El  Fenix  Corporation. 
El  Fenix  Corporation. 

19990749 

G 

NationsRent,  Inc. 

G 

John  P.  Greene  and  Diana  L.  Greene. 

. 

G 

River  City  Rentals. 

19990752 

G 
Q 
Q 

Zomax  Optical  Media,  Inc. 

Kao  Corporation. 

Kao  Infosystems  Company. 

19990758 

G 
G 
G 

MYR  Group  Inc. 

The  Kirk  and  Blum  Manufacturing  Company. 

The  Kirk  and  Blum  Manufacturing  Company. 

19990761 

G 
G 
G 

McKesson  Corporation. 
Keystone/Ozone  Pure  Water  Company. 
Keystone/Ozone  Pure  Water  Company. 

19990763 

G 
Q 
G 

WPG  Corporate  Development  Associates  V,  LLC. 
Edward  W.  Scripps  Trust  (The). 
Scripps  Community  Newspapers,  Inc. 

19990766 

G 
G 
G 

Lany  C.  Morgan. 

Donald  J.  Avellino. 

Tire  Services  Company,  Inc. 

19990767 

G 
G 
Q 
G 
G 
G 

General  Motors  Corporation. 
Donald  L.  Lucas  and  Sally  S.  Lucas. 
Saturn  Development  North,  LLC. 
Saturn  Development  1,  LLC. 
Saturn  of  Hawaii.  LLC. 
Franciscan  Motors,  Inc. 

19990769 

G 
G 
G 
G 

Ruth  U.  Fertel,  Inc. 

David  Corigliano. 

Big  Easy  Associates,  LP,  Sizzling  Steaks,  LLC.  Steak  Inc. 

Parsteaks.  LLC.  Serious  Steaks.  Inc. 

19990781 

G 
G 
Q 

Three  Cities  Fund  II.  L.P. 
F.  Sibley  Bryan.  Jr. 
Chipman-Union.  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  OfHce,  Bureau  of 


Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  99-1180  Filed  1-1^99;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 


Section  7 A 
U.S.C.  §18a. 
Hart-Scott 
Improvementk 


oftheClayton  Act,  15 
»s  added  by  Title  II  of  the 
Rqdino  Antitrust 

Act  of  1976,  requires 


persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 


The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ETdate 


Trans  No. 


ET  req 
status 


Party  name 


21-DEC-98  .... 


22-DEC-98  


19990840 

19990854 
19990861 
19990865 
19990868 
19990870 
19990871 

19990872 
19990874 
19990879 
19990882 
19990898 
19990911 
19990664 
19990686 
19990687 
19990739 
19990852 
19990855 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


John  J.  Rigas. 

MediaOne  Group,  Inc. 

MediaOne  of  Virginia. 

MediaOne  Fiber  Technologies,  Inc. 

Building  One  Services  Corporation. 

James  R.  Sanders,  Jr. 

Sanders  Brothers,  Inc. 

General  Motors  Corporation. 

Koenig  &  Strey,  Inc. 

Koenig  &  Strey,  Inc. 

DKK  Holding  Company,  Ltd. 

Republic  Industries,  Inc. 

Republic  Industries,  Inc. 

ITOCHU  Corporation. 

Walter  E.  Jones,  Jr. 

Middle  Georgia  Textile  Co.,  Middle  Georgia  Mfg.  Co.,  Inc. 

The  Lundbeck  Foundation. 

Crompton  &  Knowles  Corporation. 

Ingredient  Technology  Corporation. 

Tele-Communications  Inc.  (or  AT&T). 

Tele-Communications  Inc.  (or  AT&T). 

Beatrice  Cable  TV  Company,  Northern  Video,  Inc. 

TCI  American  Cable  Holdings,  L.P. 

Mitsui  &  Co.,  Ltd. 

Champions  Pipe  &  Supply,  Inc. 

Champions  Pipe  &  Supply,  Inc. 

Discovery  Communications,  Inc. 

CBS  Corporation. 

CBS  Broadcasting,  Inc. 

MBNA  Corporation. 

Dominion  Resources,  Inc. 

OptaCor  Financial  Services  Company. 

SOFTBANK  Corp. 

Masayoshi  Son. 

ZDTV,  LLC. 

J.W.  Childs  Equity  Partners  II,  L.P. 

Everett  R.  Dobson  Irrevocable  Family  Trust. 

Dobson  Communications  Corporation. 

The  Walt  Disney  Company. 

The  New  York  Times  Company. 

The  New  York  Times  Electronic  Media  Company. 

Bartow  Limited. 

Geneva  Corporation. 

Geneva  Corporation. 

TA/Advent  VIII.  L.P. 

NetScout  Systems,  Inc. 

NetScout  Systems.  Inc. 

UPMC  Health  System,  Inc. 

University  of  Pittsburgh— Of  the  Commonwealth  Syst. 

University  of  Pittsburgh  Faculty  Practice  Plans. 

Deutsche  Bat)cock  Aktiengessellschatt. 

Phillip  P.  Holzman  AG. 

Steinmuller  Venwaltungsgesellschaft  mbH. 

Lifetouch  Inc.  Emptoyee  Stock  Ownership  Trust. 

Olan  Mills  II. 

Olan  Mills  School  Portraits,  Inc. 

Kellstrom  Industries,  Inc. 

Jeffrey  J.  Steiner. 
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Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ETreq 
status 

Party  name 

G 

Solair,  Inc. 

19990875 

G 
G 
G 

The  Monarch  Machine  Tool  Company. 
Oerlan  Industries  Limited. 
CFG  Corporation. 

19990876 

G 
G 
G 

Lawrence  J.  Ellison. 
Nextera  Enterprises,  Inc. 
Nextera  Enterprises,  Inc. 

19990904 

G 
G 
G 

Misys  pic. 

CATS  Software  Inc. 

CATS  Software  Inc. 

19990918 

G 
G 
G 

Falcon  Building  Products,  Inc. 
Penn  Ventilation  Companies,  Inc. 
Penn  Ventilation  Companies,  Inc. 

23-DEC-98  

19990623 

G 
G 
G 

Maxwell  Technologies,  Inc. 
Space  Electronics,  Inc. 
Sjjace  Electronics,  Inc. 

19990695 

G 
G 
G 

Siebe  pIc. 

Mar1(  K.  Goldstein,  Ph.D. 

Quantum  Group,  Inc. 

19990738 

G 
G 
G 

ITT  Industries,  Inc. 

Water  Pollution  Control  Corporation. 

Water  Pollution  Control  Corporation. 

19990746 

G 
G 
G 

Serologicals  Corporation. 

Bayer  AG. 

Bayer  Corporation. 

19990772 

G 
G 
G 

Quintiles  Transnational  Corp. 
Hoechst  Aktiengesellschaft. 
Hoechst  Aktiengesellschaft. 

19990837 

G 
G 
Q 

Stoneridge,  Inc. 
Charles  J.  Hire. 
Hi-Stat  Manufacturing  Company,  Inc. 

28-DEC-98  

19990935 

G 
G 
G 

Apollo  Investment  Fund,  IV,  L.P. 
National  Financial  Services  Company,  Inc. 
National  Financial  Services  Company,  Inc. 

29-DEC-98  

19990213 

G 
G 

G 

Laguanitas  Partners. 
Modtech  Holdings,  Inc. 
Modtech  Holdings,  Inc. 

19990750 

G 
G 
G 

BellSouth  Corporation. 

Fruit  Growers  Supply  Co. 

Fruit  Growers  Supply  Co.                                                            ^ 

19990770 

G 
G 
G 

Central  Reserve  Life  Corporation. 

Westem  and  Southem  Life  Insurance  Company. 

Continental  General  Corporation. 

19990797 

G 
G 
G 

Certified  Grocers  of  California,  Ltd. 
Michael  A.  Webb. 
Sav  Max  Foods,  Inc. 

19990810 

G 
G 
G 

Seagull  Engery  Corporation. 
Ocean  Energy,  Inc. 
Ocean  Energy,  Inc. 

19990812 

G 
Q 
G 

Triarc  Companies,  Inc. 

Ascent  Entertainment  Group,  Inc. 

Ascent  Entertainment  Group,  Inc. 

19990613 

G 
G 
G 

Kerry  Francis  Bullmore  Packer. 
Ascent  Entertainment  Group,  Inc. 
Ascent  Entertainment  Group,  Inc. 

19990834 

G 
G 
G 

ALLIANCE  National  Incorporated. 

Reckson  Service  Industries,  Inc. 

Reckson  Offce  Center  LLC,  Interoffice  SupertioWing  LLC. 

19990835 

G 
G 
G 

Reckson  Service  Industries,  Inc. 
ALLIANCE  National  Incorporated. 
ALLIANCE  National  Incorporated. 

19990846 

G 
G 
G 

Henry  Schein.  Inc. 

Randal  J.  Kirk. 

Biotogical  and  Popular  Culture,  Inc. 

19990857 

G 
G 
G 

Synetk:.  Inc. 

David  Kipp. 

The  Kipp  Group.  Inc. 

19990858 

G 
G 
G 

Synetic,  Inc. 
James  Kipp. 
The  Kipp  Group,  Inc. 

19990859 

G 

David  Kipp. 

* 

3128 


Federal  Register /Vol.  64,  No.  12 /Wednesday.  January  20,  1999 /Notices 


Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ETreq 
status 

Party  name 

G 

Synetic,  Inc. 

G 

Synetic,  Inc. 

19990862 

G 
G 
G 

Freedom  Securities  Corporation. 
Allied  Irish  Banks,  p.l.c. 
Hopper  Soliday  &  Co.,  Inc. 

19990867 

G 
G 
G 

General  Electric  Company. 

Daimler  Chrysler  AG  (a  German  corporation). 

Daimler  Chrysler  AG  (a  German  corporation). 

19990892 

G 
G 
G 

James  C.  and  Cherie  H.  Flores. 
Seagull  Energy  Corporation. 
Seagull  Energy  Corporation. 

19990896 

G 
G 
G 

Flores  Family  Limited  Partnership. 
Seagull  Energy  Corporation. 
Seagull  Energy  Corporation. 

19990941 

G 
G 
G 

Steelcase  Inc. 
Jonathan  Landsberg. 
J.M.  Lynne  Co.,  Inc. 

19990942 

G 
G 
G 

Steelcase  Inc. 
Michael  Landsberg. 
J.M.  Lynne  Co.,  Inc. 

19990945 

G 
G 
G 

Heartwood  Forestland  Fund  II,  L.F. 
The  Mead  Corporation. 
Escabana  Paper  Company. 

30-DEC-98  ... 

19984583 

S 
S 
S 

The  British  Petroleum  Company  p.l.c. 
Amoco  Corporation. 
Amoco  Corporation. 

19984614 

G 
G 
G 

Platinum  technology,  inc. 
Memco  Software  Ltd. 
Memco  Software  Ltd. 

^ 

19990759 

G 
G 
G 

MCC  Aerospace,  LLC 
Y.F.  International,  Ltd. 
Y.F.  Americas  Inc. 

19990929 

G 

The  Prudential  Insurance  Company  of  America. 

G 

Edward  A.  Erbesfield. 

, 

G 

PAR/Georgia,  Inc. 

G 

PRFS/Georgia,  Inc. 

G 

Referral  Associates  of  Georgia,  Inc. 

19990948 

G 
G 
G 

Datatec  Limited 

Paul  E.  Hodges,  III. 

Bloomfield  Computer  Systems  Inc. 

19990960 

G 
G 
G 
G 

MBNA  Corporation. 

ABN  AMRO  Holding,  N.V. 

European  American  Bank,  LaSalle  Bank  National  Assoc. 

Standard  Federal  Bank,  LaSalle  Natl  Bank,  LaSalle  Bank,  FSB. 

19991000 

G 
G 

G 

Washington  Mutual,  Inc. 
Search  Liquidating  Trust. 
Search  Liquidating  Trust. 

31-DEC-98  .. 

19990727 

G 
G 
G 

RPM,  Inc. 

Thomas  Schmidheiny. 

Euclid  Chemical  Company. 

19990818 

G 
G 
G 

FirstHealth  of  the  Carolinas,  Inc. 
Richmond  Memorial  Hospital,  Inc. 
Richmond  Memorial  Hospital,  Inc. 

19990851 

G 
G 
G 

BankAmerica  Corporation. 

Jack  Emerick. 

K&K  Screw  Products,  Inc. 

19990873 

G 
G 
G 
G 

University  of  Maryland  Medical  System  Corporation. 
Maryland  General  Health  Systems,  Inc. 
Maryland  General  Health  Systems,  Inc. 
Maryland  General  Home  Health  Agency,  Inc. 

19990883 

G 

G 
G 

Global  Private  Equity  III  Limited  Partnership. 

Samir  Rehani. 

Euro  United  Corporation. 

19990887 

G 
G 
G 

Hollinger  Inc. 

Community  Newspaper  Holdings,  Inc. 

Newspaper  Holdings,  Inc. 

19990897 

G 
G 
G 

Allied  Digital  Technologies  Corp. 
Vaughn  Communications,  Inc. 
Vaughn  Communications,  Inc. 

19990900 

G 

Associates  First  Capital  Corporation. 

G 

Royal  Dutch  Petroleum  Company. 

• 
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Transaction  Granted  Early  Termination— Continued 

ET  date 

Trans  No. 

ETreq 
status 

Party  r«me 

G 

Equllon  Enterprises  LLC. 
Sumner  M.  Redstone. 

19990902 

G 

G 

Trient  Partners  1,  Ltd. 

G 

Trient  Partners  1,  Ltd. 

19990905 

G 
G 
G 

Seagram  Company  Ltd.,  The. 
Seven  Network  Limited. 
Brillstein-Grey  Entertainment. 

• 

19990910 

G 
G 
G 

Kellwood  Company. 
Koret,  Inc. 
Koret,  Inc. 

19990912 

G 
G 
G 

Vivendi  S.  A. 
Cendant  Corporation. 
Cendant  Software  Corporation. 

19990922 

G 
G 
G 

Chancellor  Media  Corporation. 
Canadian  Imperial  Bank  of  Commerce. 
Triumph  Outdoor  Holdings,  LLC. 

19990924 

G 
G 
G 
G 

Brentwood  Associates  Buyout  II,  L.P. 
David  Seewack. 
Associated  Brake  Supply,  Inc. 
Onyx  Distribution,  Inc. 

19990925 

G 
G 
G 
G 

Brentwood  Associates  Buyout  Fund  II,  LP. 

Scott  Spiwak. 

Associated  Brake  Supply,  Inc. 

Onyx  Distribution,  Inc. 

19990927 

G 
G 
G 

Thomas  H.  Lee  Equity  Fund  IV,  LP. 

Metris. 

Metris. 

19990928 

G 
G 
G 

PC-Tel,  inc. 

General  DataComm  Industries,  Inc. 

General  DataComm,  Inc. 

19990930 

G 
G 
G 

Springs  Industries,  Inc. 

John  J.  &  Janet  Handorf-Foley  (Husband  and  Wife). 

American  Fiber  Industries,  LLC. 

19990937 

G 
Q 
G 

Martin  J.  Gremoff. 
Kellwood  Company. 
Kellwood  Company. 

19990938 

G 
G 
G 

EMAP  Pic. 

Willis  Stein  &  Partners,  L.P. 

The  Peterson  Companies,  Inc. 

19990939 

G 
G 
G 

Crown  Group,  Inc. 

Bill  Fleeman. 

Fleeman  Holding  Company. 

19990943 

G 
G 
G 

Tree  Top,  Inc. 

Seneca  Foods  Corporation. 

Seneca  Foods  Corporation. 

19990944 

G 
G 
G 

United  HealthCare  Corporation. 
Dental  Benefit  Providers.  Inc. 
Dental  Benefit  Providers,  Inc. 

19990950 

G 
G 
G 

Tyco  International  Ltd. 
Entergy  Corporation. 
Entergy  Security  Corporation, 

19990951 

G 
G 
G 

Herman  J.  Russell. 
Herman  J.  Russell. 
Concessions  II  Joint  Venture. 

19990952 

G 
G 
G 

ARAMARK  Corporation. 
Viad  Corp. 
Restaura,  Inc. 

19990956 

G 
G 
G 

Sandvik  AB. 

William  D.  and  Suzanne  M.  McEntire. 

Widmar,  Inc.,  Nil,  Incorporated. 

19990957 

G 
G 
G 

E-Z  Mart  Stores,  Inc. 
Tosco  Corporation. 
Circle  K  Stores,  Inc. 

19990961 

G 
G 
G 

Primax  Electronics  Ltd. 
Visioneer,  Inc. 
Visioneer,  Inc. 

19990966 

G 
G 
G 

Bamett  Inc. 

Waxman  Industries,  Inc. 

woe  Inc. 

19990968 

G 
G 

Alberto-Culver  Company. 
The  Estate  of  Robert  Malin. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


19990977 
19991012 


ET  req 
status 


Party  name 


Ace  Beauty  Companies.  ^ 

Tyco  Intemational  Ltd. 

Sage  Products,  Inc. 

Sage  Products,  Inc. 

Soctete  Nationale  d'Expoitation  Industrieile  des  Taba. 

Ronald  O.  Perelman. 

Consolidated  Cigar  Holdings,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Pe^y  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Tradei  Commission.  Premerger 
Notification  Office,  Bureau  of 
Competition.  Room  303,  Washington. 
DC  20580,  (20p)  326-3100. 

By  Direction  6f  the  Commission. 
Donald  S.  0»t1^ 

Secretary.  ■ 

[FR  Doc.  99-11^1  Filed  1-19-99;  8:45  ami 

«LUNQ  CODE  nS$-W-U 

\ 

FEDERAL  TR^DE  COMMISSION 
[Fll«  Na  99100«0] 

ABB  AB  et  aU  Analysis  To  Aid  Public 
Comment 

agency:  Fede^l  Trade  Commission. 
ACTION:  Propci)sed  consent  agreement. 

SUMMARY:  Th0  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  pflohibiting  unfair  or 
deceptive  act^  or  practices  or  unfair 
methods  of  cdmpetition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  bot^  the  allegations  in  the 
draft  complaitit  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  orden— embodied  in  the  consent 
agreement — Ubat  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  22, 1999. 
ADDRESSES:  Cpmments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6qb  Pa.  Ave.,  N.W.. 
Washington,  p.C.  20580. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Pamela  Taylor  or  Ann  Malester,  FTC/S- 
2308,  601  Pa.lAve.,  N.W..  Washington, 
D.C.  20580,  (202)  326-2237  or  326- 
2820.  1 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f1  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Pracfice  (16  CFR  2.34),  notice 
is  hereby  givan  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 


filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  8. 1999).  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  fiwm  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to  final 
approval,  an  agreement  containing  a 
proposed  Consent  Order  from  ABB  AB  and 
ABB  AG  (hereinafter  collectively  "ABB"), 
which  is  designed  to  remedy  the 
anticompetitive  effects  resulting  from  ABB's 
acquisition  of  Elsag  Bailey  Process 
Automation  N.V.  ("Elsag  Bailey").  Under  the 
terms  of  the  agreement,  ABB  will  be  required 
to  divest  the  Analytical  Division  of  Elsag 
Bailey's  Applied  Automation,  Inc. 
subsidiary,  which  is  involved  in  the 
manufacture  and  sale  of  process  gas 
chromatographs  and  the  research  and 
development  of  process  mass  spectrometers, 
to  a  Commission-approved  buyer  within  six 
(6)  months.  If  the  sale  of  these  assets  is  not 
made  within  six  (6)  months,  the  Commission 
may  appoint  a  trustee  to  divest  Elsag  Bailey's 
entire  Applied  Automation,  Inc.  subsidiary. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission  will 
again  review  the  proposed  Consent  Order 
and  the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 


proposed  Consent  Order  or  make  final  the 
proposed  Order. 

Pursuant  to  an  October  26, 1998  cash 
tender  ofi^er,  ABB  agreed  to  acquire  100%  of 
the  issued  and  outstanding  voting  securities 
of  Elsag  Bailey  for  Sll  billion.  The  proposed 
Complaint  alleges  that  the  acquisition,  if 
consummated,  would  violate  Section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  §  18,  and 
Section  5  of  the  Federal  Trade  Commission 
Act,  as  amended,  15  U.S.C.  §45,  in  the 
markets  for  process  gas  chromatographs  and 
process  mass  spectrometers. 

Process  gas  chromatographs  are  analytical 
instruments  used  in  process  manufacturing 
applications  to  measure  the  chemical 
composition  of  a  gas  or  a  liquid  by  separating 
a  sample  into  its  individual  components 
through  selective  chemical  interaction  or 
solubility,  and  measuring  the  separated 
components  using  a  detector.  ABB  and  Elsag 
Bailey  are  the  world's  two  leading  suppliers 
of  process  gas  chromatographs. 

ABB  is  also  one  of  the  world's  leading 
suppliers  of  process  mass  spectrometers. 
Process  mass  spectrometers  are  analytical 
instruments  used  in  process  manu&cturing 
applications  to  determine  the  chemical 
composition  of  a  gas  or  vapor  stream  by 
taking  a  sample,  ionizing  the  sample, 
separating  the  ions  for  a  particular  atomic  or 
molecular  species  by  their  mass  to  charge 
ration  and  measuring  the  concentrations 
using  a  detector.  While  Elsag  Bailey  does  not 
currently  manufacture  process  mass 
spectrometers,  it  is  involved  in  the  research 
and  development  of  a  process  mass 
sp)ectrometer  which  it  plans  to  begin 
manufacturing  and  selling  in  1999.  Thus, 
Elsag  Bailey  is  an  actual  potential  competitor 
in  the  market  for  process  mass  spectrometers. 

The  worldwide  process  gas  chromatograph 
market  is  highly  concentrated,  and  the 
proposed  acquisition  would  substantially 
increase  concentration  in  that  market.  The 
acquisition  would  result  in  a  Herfindahl- 
Hirschman  Index  ("HHI")  of  4,764  points, 
which  is  an  increase  of  2,310  points  over  the 
pre-acquisition  HHI  level.  The  combined  firm 
would  have  a  market  share  of  almost  70%. 
By  eliminating  competition  between  the  top 
two  competitors  in  this  highly  concentrated 
market,  the  proposed  acquisition  would 
allow  ABB  to  unilaterally  exercise  market 
power,  thereby  increasing  the  likelihood  that 
process  gas  chromatograph  customers  would 
be  forced  to  pay  higher  prices  and  that 
innovation  in  the  process  gas  chromatograph 
market  would  decrease. 

The  worldwide  process  mass  spectrometer 
market  is  also  highly  concentrated,  with  a 
pre-acquisition  HHI  of  4.150.  Although  Elsag 
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Bailey  does  not  currently  manufacture  and 
sell  process  mass  spectrometers,  it  is 
involved  in  the  research  and  development  of 
a  new  mass  spectrometer  product,  which  it 
plans  to  introduce  in  1999.  It  app>ears  that  the 
introduction  of  this  product  would  result  in 
increased  competition  in  the  process  mass 
spectrometer  market,  leading  to  lower  prices 
and  increased  innovation.  ABB's  proposed 
acquisition  of  Elsag  Bailey  would  eliminate 
this  significant  source  of  future  competition 
and  leave  the  process  mass  spectrometer 
market  highly  concentrated  for  the 
foreseeable  future. 

Substantial  barriers  to  new  entry  exist  in 
the  process  gas  chromatograph  and  process 
mass  spectrometer  markets.  A  new  entrant 
into  either  of  these  markets  would  need  to 
undertake  the  difficult,  expensive  and  time- 
consuming  process  of  developing  and  testing 
a  product,  establishing  a  track  record  for 
product  quality,  and  developing  a  service 
and  support  network.  Because  of  the 
difficulty  of  accomplishing  these  tasks,  new 
entry  into  either  the  process  gas 
chromatograph  or  process  mass  spectrometer 
market,  oQier  than  Elsag  Bailey's  imminent 
introduction  of  a  process  mass  spectrometer, 
could  not  be  accomplished  in  a  timely 
manner  and  is  therefore  unlikely  to  deter  or 
counteract  the  anticompetitive  effects 
resulting  from  the  transaction. 

The  proposed  Consent  Order  effectively 
remedies  the  acquisition's  anticompetitive 
effects  in  the  process  gas  chromatograph  and 
process  mass  spectrometer  markets  by 
requiring  ABB  to  divest  the  assets  of  the 
Analytical  Division  of  Elsag  Bailey's  Applied 
Automation,  Inc.  subsidiary.  Pursuant  to  the 
Consent  Agreement,  ABB  is  required  to 
divest  these  assets  no  later  than  six  (6) 
months  from  the  date  ABB  signs  the  Consent 
Agreement.  In  the  event  that  ABB  fails  to 
divest  the  assets  of  the  Analytical  Division 
within  this  six-month  time  frame,  the 
Consent  Agreement  contains  a  "crown  jewel" 
provision  which  allows  the  Commission  to 
appoint  a  trustee  to  divest  Elsag  Bailey's 
entire  Applied  Automation,  Inc.  subsidiary. 

In  order  to  ensure  that  the  acquirer  of  the 
divested  assets  has  access  to  all  of  the 
employees  currently  involved  in  Elsag 
Bailey's  process  gas  chromatograph  and 
process  mass  spectrometer  businesses,  the 
Consent  Agreement  requires  ABB  to  provide 
financial  incentives  for  these  individuals  to 
accept  employment  with  the  acquirer.  The 
Order  also  requires  ABB  to  provide  the 
Commission  a  report  of  compliance  with  the 
divestitiu«  provisions  of  the  Order  within 
thirty  (30)  days  following  the  date  the  Order 
becomes  final,  and  every  thirty  (30)  days 
thereafter  until  ABB  has  completed  the 
required  divestiture.  Finally,  an  Agreement 
to  Hold  Separate  signed  by  ABB  requires  that 
the  Applied  Automation  Assets,  which 
includes  the  Analytical  Division  Assets,  be 
operated  independently  of  ABB  until  the 
divestiture  required  by  the  Order  is 
completed. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 


By  Direction  of  the  Commission. 
Donald  S.  Qairk, 
Secretary. 
(FR  Doc.  99-1179  Filed  1-19-99;  8:45  am] 

BILUNO  CODE  6750-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

Revisions  to  the  General  Services 
Administration's  (GSA's)  Centralized 
Household  Goods  Traffic  Management 
Program  (CHAMP) 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  proposed  program 
changes  for  comment. 

SUMMARY:  This  notice  invites  comments 
on  GSA's  plan  to  increase  the 
Centralized  Household  Goods 
Management  Program's  (CHAMP's) 
shipment  surcharge  from  $45  to  $105, 
and  revise  the  Household  Goods  Tender 
of  Service  "shipment  definition"  as 
reflected  in  the  attachment  to  this 
notice.  The  proposed  new  definition 
states  that  each  of  the  three  components 
of  an  individual  employee's  belongings 
(i.e.,  household  goods,  privately  owned 
vehicle(s)  (POV),  and  unaccompanied 
air  baggage)  is  separately  subject  to  the 
shipment  surcharge.  These  actions  are 
necessary  to  increase  CHAMP  funding 
and  enable  GSA  to  defray  its  expenses 
for  this  program. 

DATES:  Please  submit  your  comments  by 
February  19,  1999. 
ADDRESSES:  Mail  comments  to  the 
Transportation  Management  Division 
(FBF),  General  Services  Administration, 
Washington,  DC  20406,  Attn:  Federal 
Register  Notice.  GSA  will  consider  your 
comments  prior  to  implementing  these 
proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tucker,  Senior  Program  Expert, 
Transportation  Management  Division, 
FSS/GSA.  703-305-5745. 
SUPPLEMENTARY  INFORMATION:  GSA's 
Centralized  Household  Goods  Traffic 
Management  Program  (CHAMP) 
receives  no  Congressional  funding  and 
depends  on  a  shipment  surcharge, 
currently  $45.  to  defray  its  costs.  The 
shipment  surcharge  has  been  in  effect 
since  1996  and  no  longer  fully  funds 
program  expenses.  So  that  GSA  may 
meet  its  expenses  and  continue  to 
provide  these  critical  services,  GSA 
proposes  to  increase  the  shipment 
surcharge  to  $105.  GSA  also  plans  to 
revise  the  shipment  definition  in  the 
Household  Goods  Tender  of  Service  to 
state  that  each  of  the  three  components 


comprising  an  individual  employee's 
belongings  (i.e.,)  household  goods,  POV, 
and  unaccompanied  baggage)  whether 
shipped  separately  or  together  is 
separately  subject  to  a  shipment 
surcharge. 

GSA  is  committed  to  providing  a 
program  that  meets  the  needs  of  Federal 
agencies.  The  funding  increase 
proposed  in  this  notice  will  be  used  to 
directly  pay  for  program  activities 
including:  domestic  and  international 
rate  negotiations,  review  and  approval 
of  carrier  applications,  consolidating 
carrier  survey  (3080)  responses  and 
computing  the  resulting  customer 
satisfaction  indices,  providing  technical 
assistance  on  questions  pertaining  to 
tariff  interpretation  and  loss  and  damage 
claims,  developing  helpful  move-related 
publications  and  training  materials,  and 
conducting  workshops. 

Dated:  January  13, 1999. 
Alan  J.  Zaic, 

Assistant  Commissioner,  Office  of 
Transportation  and  Property  Management. 

Existing  HTOS  Definition— 1998-99 
RFO.  Section,  2-6.7.3  "First  Shipment. 
The  first  shipment  of  a  relocation 
performed  pursuant  to  the  HTOS  is 
defined  as  a  surface  shipment  of 
household  effects,  shipment  of  a 
privately  ovmed  vehicle,  and  a 
shipment  of  unaccompanied  air 
baggage,  all  or  any  one  of  which  are 
tendered  to  the  Participant  by  the 
shipping  Federal  Agency  at  the  same 
time  or  within  six  months  of  the  tender 
of  the  first  component  of  this  shipment. 

"Supplemental  Shipments.  A 
supplemental  shipment  of  a  relocation 
performed  pursuant  to  the  HTOS  is 
defined  as  any  surface  shipment, 
including  a  privately  owned  vehicle,  or 
unaccompanied  air  baggage  shipment 
tendered  to  the  Participant  by  the 
shipping  Federal  Agency  after  six 
months  from  the  date  of  the  tender  of 
the  first  component  of  the  first 
shipment." 

Proposed  Amendment  to  HTOS 
Shipment  Definition.  We  are  planning 
to  revise  the  above  referenced  provision 
to  read  as  follows: 

"Definition  of  a  shipment.  For 
purposes  of  this  HTOS,  a  shipment 
(whether  on  the  same  GBL  or  separate 
GBL's)  is  defined  as: 

(a)  A  surface  shipment  of  household 
effects; 

(b)  Shipment  of  a  privately  owned 
vehicle;  or 

(c)  Shipment  of  unaccompanied  air 
baggage. 

"This  definition  applies  to  interstate, 
intrastate  and  international  shipments 
as  defined  in  the  applicable  Request  for 
Offers  (RFO). 
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"Application  of  the  shipment 
surcharge.  The  carrier  will  remit  to  GSA 
a  shipment  surcharge  for  each  shipment 
equal  to  thatjjrovided  in  the  GSA 
Request  for  Offers  (RFO)  for  a  specific 
rate-filing  peiiod.  The  shipment 
surcharge  is  due  by  the  end  of  the 
quarter  in  wh  ich  the  carrier  bills  the 
agency  for  lii  e  haul  and  accessorial 
services,  excl  usive  of  storage-in-transit 
(SIT)  charges  as  provided  in  paragraph 
7-1. A.  (9)  a.,  above.  The  surcharge  is  not 
billable  to  thr  Federal  agency  and  must 
be  shown  on  the  Original  Public 
Voucher  for '  'ransportation  Charges,  SF 
1113,  as  an  a  lowance  to  the 
Government.  ' 

[PR  Doc.  99-1  i  04  Filed  1-19-99:  8:45  am] 

BtLU^4G  CODE  68|0-24-M 


■NT( 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Amended  Notice  of  Meeting  of  the 
Advisory  Coinmittee  on  Blood  Safety 
and  Availabiity 


AGEh4CY: 
action:  Notide 


Office  of  the  Secretary,  HHS. 
of  meeting. 


The  Advise  ry  Committee  on  Blood 
Safety  and  A^'ailability  will  meet  on 
January  28, 1  )99  from  9  a.m.  to  5  p.m. 
It  was  previoi  isly  announced  that  the 
Committee  would  also  meet  on  January 
29,  1999.  Since  it  no  longer  appears  that 
the  Committee  will  require  two  days  to 
complete  its  i  genda,  the  meeting  is  now 
scheduled  to  begin  at  9  a.m.  and 
conclude  at  51  p.m.  on  January  29, 1999. 
The  meeting  Will  take  place  in  the 
Crown  Plaza  4otel,  14th  and  K  Streets 
NW,  Washinj  ton  DC  20005.  The 
meeting  will  )e  entirely  open  to  the 
pubhc. 

As  previously  announced,  the 
purpose  of  tha  meeting  will  be  to 
discuss  the  0|  )tions  for  implementation 
and  evaluatic  n  of  the  recommendations 
made  by  the  Advisory  Committee 
regarding  he{  atitis  C  lookback  at  its 
November  24^  1998  meeting,  and 
consideration  of  such  Old  and  New 
Business  as  time  permits. 

Prospective  speakers  should  notify 
the  Executiv^  Secretary  of  their  desire  to 
address  the  Oommittee  and  should  plan 
for  no  more  than  5  minutes  of  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Nightingale.  M.D.,  Executive 
Secretary,  Advisory  Committee  on 
Blood  Safety  end  Availability,  Office  of 
Public  Health  and  Safety,  Department  of 
Health  and  ^^^i^^n  Services,  200 
Independence  Avenue  SW.  Washington, 
DC  20201.  Phone  (202)  690-5560;  FAX 
(202)  690-65^;  e-mail 
SNIGHTIN@<lsophs.dhhs.gov. 


Dated:  January  8, 1999. 
Stephen  D.  Nightingale, 

Executive  Secretary,  Advisory  Committee  on 

Blood  Safety  and  Availability. 

[PR  Doc.  99-1155  Piled  1-19-99;  8:45  am] 

BILUNQ  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING: 
President's  Committee  on  Mental 
Retardation. 

TIME  AND  date:  February  20,  1999-1 1;00 
a.m.-5;00  p.m. 

place:  Renassiance  Hotel,  999  9th 
Street,  N.E.,  Washington,  D.C.  20001. 

STATUS:  Full  Committee  Meetings  are 
open  to  the  public.  An  interpreter  for 
the  deaf  will  be  available  upon  advance 
request.  All  meeting  sites  are  barrier 
free. 

TO  BE  considered:  The  Committee  plans 
to  discuss  critical  issues  concerning 
Federal  Policy,  Federal  Research  and 
Demonstration,  State  Policy 
Collaboration,  Minority  and  Cultural 
Diversity  and  Mission  and  Public 
Awareness,  relating  to  individuals  with 
mental  retardation. 

The  PCMR  acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  on  a  broad 
range  of  topics  relating  to  programs, 
services,  and  supports  for  persons  with 
mental  retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  and  supports  for 
persons  with  mental  retardation,  and  for 
reviewing  legislative  proposals  that 
impact  the  quality  of  life  that  is 
experienced  by  citizens  with  mental 
retardation  and  their  families. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jane  L.  Browning,  352-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  S.W..  Washington,  D.C.  20201- 
0001.  (202)  619-0634. 

Dated:  January  12, 1999. 
Jane  L.  Browning, 
Executive  Director,  PCMR. 
[PR  Doc.  99-1203  Piled  1-19-99;  8:45  am] 

BILUNG  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  24, 1999,  8:30  a.m.  to 
5  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Rhonda  W.  Stover  or 
John  Schupp,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-^43-0572  in  the 
Washington,  DC  area),  code  12531. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  21-036, 
zanamivir  for  inhalation  (Relenza®, 
Glaxo  Wellcome,  Inc.),  for  the  treatment 
of  influenza  A  and  B. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  17, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  17, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 
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Dated:  January  12. 1999. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-1147  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environn>ental  Assessnoent/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  Permit 
for  Construction  of  One  Single  Family 
Residence  on  0.75  Acre  of  the  10.117 
Acres  on  City  Park  Road  in  Travis 
County,  TX 

summary:  Mark  A.  and  Brenda  J.  Hogan 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-005497-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
one  single  family  residence  on  City  Park 
Road,  Austin,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  February  19, 1999. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Christina  Longacre,  Ecological  Services 
Field  Office,  10711  Burnet  Road.  Suite 
200,  Austin,  Texas  78758  (512/490- 
0063).  Docimients  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Field  Office. 


Austin,  Texas  at  the  above  address. 
Please  refer  to  permit  number  TE- 
005497-0  when  submitting  written 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Longacre  at  the  above  Austin 
Ecological  Service  Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

APPUCANT:  Mark  A.  and  Brenda  J.  Hogan 
plan  to  construct  a  single  family 
residence  on  City  Park  Road,  Austin, 
Travis  County.  Texas.  This  action  will 
eliminate  less  than  one  acre  of  habitat 
and  indirectly  impact  less  than  four 
additional  acres  of  golden-cheeked 
warbler  habitat.  The  applicant  proposes 
to  compensate  for  this  incidental  take  of 
golden-cheeked  warbler  habitat  by 
donating  $1,500  into  the  Balcones 
Canyonlands  Preserve  to  acquire/ 
manage  lands  for  the  conservation  of  the 
golden-cheeked  warbler  and  place  the 
remaining  balance  of  the  property  in  a 
conservation  easement  in  perpetuity. 

Ahematives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  writh  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  not  decrease  the  impacts. 
GeoCErey  L.  Haskett, 
Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
[FR  Doc.  99-1188  Filed  1-19-99;  8:45  am) 

BtLUNQ  CODE  4510-6S-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-«20-(»-132(M)1);  WYW1 47720 

Notice  Of  Invitation  for  Coal 
Exploration  License 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25, 
1920.  as  amended  by  section  4  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976.  90  Stat.  1083.  30  U.S.A.  201(b), 
and  to  the  regulations  adopted  as  43 
CFR  Subpart  3410,  all  interested  parties 
are  hereby  invited  to  participate  with 
Amax  Coal  West,  Inc.,  on  a  pro  rata  cost 
sharing  basis  in  its  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 


following-described  lands  in  Campbell 
County,  WY: 

T.  48  N..  R.  71  W.,  6th  P.M..  Wyoming 

Sec.  17:  Lots  11-14; 

Sec.  18:  Lots  5-19; 

Sec.  19:  Lots  5-19; 

Sec.  20:  Lots  1-16; 

Sec.  21:  Lots  11-14; 

Sec.  28:  Lots  3-6; 

Sec.  29:  Lots  1.6; 
T.  48  N.,  R.  72  W.,  6th  P.M..  Wyoming 

Sec.  13:  Lots  1-15; 

Sec.  24:  Lots  1-16; 

Sec.  25:  Lots  1-16. 

Containing  4366.86  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  coal  quality  data. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW147720):  Bureau  of  Land 
Management,  Wyoming  State  Office. 
5353  Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne.  WY  82003;  and.  Bureau  of 
Land  Management,  Casper  Field  Office, 
1701  East  "E"  Street.  Casper,  WY  82601. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
The  "News-Record"  of  Gillette,  WY. 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  January  18. 
1999,  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  Amax  Coal  West,  Inc. 
no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Amax  Coal  West,  Inc.,  Belle 
Ayr  Mine,  Attn:  Robin  Carlson,  Caller 
Box  3039.  Gillette.  WY  82717-3039,  and 
the  Bureau  of  Land  Management, 
Wyoming  State  Office.  Minerals  and 
Lands  Authorization  Group,  Attn:  Mavis 
Love,  P.O.  Box  1828,  Cheyenne,  WY 
82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR. 
Section  3410.2-l(c)(l). 

Dated:  January  11. 1999. 
Mavis  Love, 

Acting  Chief,  Leasable  Minerals  Section. 
|FR  Doc.  99-948  Filed  1-19-99;  8:45  am) 

BtLUNQ  CODE  4310-22-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L4nd  Management 
[AK-«ia-i4iaj-00] 

Alaska  Resource  Advisory  Council; 
Meeting 

agency:  But^u  of  Land  Management, 

Interior. 

ACTION:  NotiOB  of  Alaska  Resource 

Advisory  Council  Meeting. 

summary:  Th0  Alaska  Resource 
Advisory  Coiincil  will  conduct  an  open 
meeting  Thuifeday,  February  18.  1999, 
from  9:30  a.n^.  until  4:30  p.m.  and 
Friday.  Februkry  19,  1999.  from  9  a.m. 
until  3  p.m.  ijhe  council  will  review 
BLM  land  management  issues  and  take 
public  commtnt  on  those  issues.  The 
meeting  will  te  held  at  the  BLM  Alaska 
State  Office.  Ipcated  on  the  4th  floor  of 
the  Anchorag^  Federal  Office  Building 
at  7th  Avenua  and  C  Street. 

Public  comment  will  be  taken  from  1- 
2  p.m.  Thursday,  February  18.  Written 
comments  mak'  be  submitted  at  the 
meeting  or  miled  to  the  address  below 
prior  to  the  mpeting. 
ADDRESSES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs. 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  AK  99513- 
7599.  ! 

FOR  FURTHER  iJlFORMATION  CONTACT: 
Teresa  McPhekon,  (907)  271-5555. 

Dated:  December  28, 1998. 
George  P.  Oviatt, 

Acting  Associata  State  Director. 

IFR  Doc.  99-llt  0  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  431(  -JA-P 


DEPARTMENt  OF  THE  INTERIOR 
Bureau  of  Lahd  Management 
[10-930-1920-00-4373;  IDI-31741] 

Legal  Description  of  Juniper  Butte 
Range  Withdrawal,  Correction;  Idaho 

agency:  Bureali  of  Land  Management, 

Interior. 

action:  Notice 


SUMMARY:  Thid  notice  corrects  the  total 
acreage  figure  »nd  the  land  description 
of  the  public  lands  withdrawn  for  the 
Juniper  Butte  Range  Withdrawal 
published  in  6^  FR  251,  of  December  31. 
1998.  on  page  ^2326.  Two  of  the  parcels 
listed  in  the  original  publication  are 
owned  by  the  3tate  of  Idaho  and  should 
not  have  been  ^eluded  in  the  land 
description  forlthe  Juniper  Butte  Range. 
The  following  jwo  parcels  of  State  land 
are  hereby  delated  from  the  Juniper 
Butte  Range: 


Boise  Meridia 

T.  US..  R.  9E., 

Section  36.  S^/z,  containing  320  acres. 
T.  13S.,  R.  lOE., 

Section  16,  containing  640  acres. 

The  acreage  figure  of  32,380.60  in  the 
original  publication  was  also  in  error. 
The  correct  acreage  figure  for  the 
Juniper  Butte  Range  Withdrawal  is 
approximately  11.796.64  acres  in 
Owyhee  County.  Idaho. 

EFFECTIVE  DATE:  January  20.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Foster,  BLM  Idaho  State  Office.  1387  S. 
Vinnell  Way.  Boise.  Idaho  83709,  208- 
373-3813. 

Jimmie  Buxton, 

Branch  Chief.  Lands  and  Minerals. 

(FR  Doc.  99-1222  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  4310-QQ-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service. 
DOI. 

ACTION:  Notice  of  information  collection 
solicitation. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995.  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Royalty-in-Kind  (RIK)  Determination  of 
Need  (0MB  Control  Number  1010- 
0119),  which  expires  on  May  31. 1999. 
form:  None. 

DATES:  Written  comments  should  be 
received  on  or  before  March  22,  1999. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021.  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room 
A613,  Denver  Federal  Center,  Denver, 
Colorado  80225:  e:mail  address  is 
RMP.comments@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385.  e-mail 
Dennis.C.Jones@mms.gov. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information  which 


expires  May  31, 1999.  We  are  requesting 
OMB  approval  for  a  three  year  extension 
of  this  existing  collection  authority.  Is 
this  information  collection  necessary  for 
us  to  properly  do  our  job?  Have  we 
accurately  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

MMS  on  behalf  of  the  Secretary 
performs  Determinations  of  Need  prior 
to  issuing  a  Notice  of  Availability  of 
Sale  in  the  Federal  Register  advising 
industry  of  a  forthcoming  RIK  sale.  In 
past  practice,  the  Determination  of  Need 
process  has  been  an  informal  process 
reacting  primarily  to  expressions  of 
interest  from  small  refiners  not  already 
participating  in  the  program  as  well  as 
indications  from  participating  refiners 
of  their  continued  interest  in  the 
program.  We  have  also  received  formal 
expressions  of  interest  from 
Congressmen  on  behalf  of  their  refiner 
constituents,  inquiries  that  we  have  also 
factored  into  our  decision-making 
process. 

As  part  of  ongoing  process 
reengineering,  MMS  has  concluded  that 
a  proactive,  structured,  and  documented 
methodology  should  be  established  for 
conducting  all  future  RIK 
Determinations  of  Need.  The  first  step 
in  this  process  is  to  issue  a  Federal 
Register  notice  requesting  specific 
information  from  eligible  refiners: 
location  of  refinery;  desirability  of 
offshore  versus  onshore  crude;  type  of 
crude  desired  (e.g.,  Wyoming  Sweet); 
ability  to  obtain  long-term  supply  of 
desired  crude  (with  supporting 
documentation  such  as  "denial"  by 
major  supplier);  ability  to  obtain  desired 
crude  at  fair  market  prices  (with 
supporting  documentation  that  desired 
oil  was  not  available  or  equitably  priced 
for  the  area  or  region  in  question);  and 
percentage  of  total  refining  capacity 
attributable  to  Federal  oil  versus  other 
sources;  etc.  Feedback  from  refiners  (or 
other  interested  parties,  like  lease 
owners  or  operators)  will  be  used  by 
MMS  to  assess  current  marketplace 
conditions — i.e.,  whether  small, 
independent  refiners  have  access  to 
ongoing  supplies  of  crude  oil  at 
equitable  prices. 

We  anticipate  that  20  refiners  (and 
other  interested  parties)  will  respond  to 
this  information  collection  request. 
Based  on  consultation  with  current 
program  refiners,  we  estimate  that  each 
respondent  will  spend  4  hours  per 
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response  for  a  total  industry  burden  of 
80  hours. 
Dated:  January  13. 1999. 

R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 

Management. 

(FR  Doc.  99-1224  Filed  1-19-99;  8:45  am) 

WLUNO  CODE  431»-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  10, 1999. 

Pursuant  to  §  60.13  of  36  CFR  Part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  February  4, 1999. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

ARIZONA 

Gila  County 

Perkins  Store.  AZ  288, 1.5  mi.  SW  of  Young, 
Young, 99000108 

Mohave  County 

Kingman  Army  Air  Forces  Flexible  Gunnery 
School  Radio  Tower,  7000  Flightline  Dr., 
Kingman,  99000107 

ARKANSAS 

Saline  County 

Gan  Row  Historic  District.  Bounded  by  Pine, 
Market,  Maple  and  S.  Main  Sts.,  Benton, 
99000106 

CALIFORNIA 

Ventura  County 

Oxnard,  Henry  T.,  Historic  District,  F  and  G 
Sts.,  t)etween  Palm  and  5th  Sts.,  Oxnard. 
99000109     . 

CONNECTICUT 

Fairfield  County 

Freeman,  Mary  and  Eliza,  Houses,  352-4  and 
358-60  Main  St.,  Bridgeport,  99000110 

ILLINOIS 

Du  Page  County 

Churchville  School,  3N  784  Church  Rd., 
Bensenville  vicinity,  99000114 

Ford  County 

Phillips,  Alfred,  House,  404  N.  Melvin  St., 
Gibson  City,  99000113 


Franklin  County 

Franklin  County  Jail,  209  W.  Main  St., 
Benton, 99000111 

Livingston  County 

Route  66,  Pontiac  to  Chenoa  (Route  66 
through  Illinois  MPS).  Rte  66,  bet.  Pontiac 
Rd.  1600  N  and  Chenoa  Township  Rd. 
1100  E,  Pontiac  vicinity,  99000115 

Macoupin  County 

Route  66,  Girard  to  Nilwood  (Route  66 
through  Illinois  MPS),  Rte  66,  between  IL 
4  S  of  Girard  and  IL  4,  Nilwood  vicinity, 
99000117 

Montgomery  County 

Route  66,  Litchfield  to  Mount  Olive  (Route 
66  through  Illinois  MPS),  Rte.  66,  between 
IL  16  and  Mount  Olive  Rd.,  Litchfield 
vicinity,  99000116 

Tazewell  County 

Waltmire  Bridge,  Locust  Rd.  over  Mackinaw 
River,  approx.  4.9  mi.  S  of  Tremont. 
Tremont  vicinity,  99000112 

IOWA 

JefiCerson  County 

Commercial  Block  (Louden  Machinery 
Company,  Fairfield  Iowa  MPS),  106, 108, 
110  N.  Main  St.,  Fairfield,  99000120 

First  Church  of  Christ  Scientist  (Louden 
Machinery  Company,  Fairfield  Iowa  MPS), 
300  E.  Buriington  Ave.,  Fairfield,  99000127 

Fryer,  O.F.  and  Lulu  E.,  House,  902  S.  Main 
St..  Fairfield,  99000131 

Fulton,  Fred  and  Rosa,  Bam  (Louden 
Machinery  Company,  Fairfield  Iowa  MPS), 
1210  278th  Blvd.,  Sebna  vicinity, 
99000119 

Iowa  Malleable  Iron  Company  (Louden 
Machinery  Company,  Fairfield  Iowa  MPS), 
600-608  N.  Ninth  St..  Fairfield.  99000122 

Louden  Machinery  Company  (Louden 
Machinery  Company,  Fairfield  Iowa  MPS), 
607  W.  Broadway  Ave.,  Fairfield,  99000128 

Louden  Monorail  System  in  the  Auto  Repair 
Shop  (Louden  Machinery  Company, 
Fairfield  Iowa  MPS),  117  E.  Broadway 
Ave..  Fairfield.  99000129 

Louden  Whirl-Around  (Louden  Machinery 
Company.  Fairfield  Iowa  MPS).  905  E. 
Harrison  Ave..  Fairfield.  99000123 

Louden.  R.  B.  and  Lizzie  L..  House  (Louden 
Machinery  Company.  Fairfield  Iowa  MPS). 
107  W.  Washington  Ave..  Fairfield. 
99000125 

Louden.  R.R..  and  Antoinette.  House  (Louden 
Machinery  Company.  Fairfield  Iowa  MPS), 
905  E.  Adams  Ave.,  Fairfield,  99000130 

Louden,  William  and  Mary  Jane,  House 
(Louden  Machinery  Company.  Fairfield 
Iowa  MPS),  501  W.  Washington  Ave., 
Fairfield,  99000118 

Luedtke,  August  and  Vera,  Barn  (Louden 
Machinery  Company,  Fairfield  Iowa  MPS), 
1938  185th  St.,  Fairfield  vicinity,  99000121 

Van  Buren  County 

Midway  Stock  Farm  Bam  (Louden 
Machinery  Company,  Fairfield  Iowa  MPS), 
0.3  mi.  S  of  jet.  of  lA  1  and  IA16, 
Keosauqua  vicinity.  99000126 


MARYLAND 

Montgomery  County 

Bethesda  Theatre,  7719  Wisconsin  Ave., 
Bethesda,  99000133 

Washington  County 

Clagett,  Robert,  Farm.  Garrett's  Mill  Rd.. 
Knoxville  vicinity.  99000132 

MASSACHUSETTS 

Berkshire  County 

West  Stockbridge  Grange  No.  246,  5  Swamp 
Rd.,  West  Stockbridge.  99000134 

Essex  County 

Osgood  Hill.  709  and  723  Osgood  St.,  North 
Andover.  99000135 

MISSOURI 

Howard  County 

South  Main  Street  Historic  District, 

200,202,204  and  208-312  South  Main  St., 
Fayette,  99000083 

NEW  JERSEY 

Monmouth  County 

Clarksburg  Methodist  Episcopal  Church,  512 
Cty  Rd.  524.  Millstone  Township. 
99000084 

Morris  County 

Ralston  Historic  District  (Boundary  Increase), 
NJ  24  and  Roxiticus  Rd.,  Mendham 
Township,  99000085 

NEW  YORK 

AUegany  County 

Main  Street  Historic  DisUict,  Roughly  along 
Main  St..  from  Orchard  St.  to  Green  St., 
Cuba,  99000087 

Steuben  County 

First  Baptist  Church  of  Painted  Post,  130  W. 
Water  St.,  Painted  Post,  99000088 

Ulster  County 

Ontario  and  Western  Railroad  Passenger 
Station,  Institution  Rd.,  Napanoch, 
99000086 

NORTH  CAROLINA 

Chowan  County 

Edenton  Cotton  Mill  Historic  District, 
Bounded  by  E.  Church  St.,  Bount's  Creek, 
Queen  Anne's  Creek,  and  Wood  Ave., 
Edenton,  99000089 

Lee  County 

Buffalo  Presbyterian  Church  and  Cemeteries, 
1333  Carthage  St.,  Sanford,  99000090 

Mecklenburg  County 

Textile  Mill  Supply  Company  Building.  1300 
S.  Mint  St..  Chariotte.  99000091 

OHIO 

Defiance  County 

Dey  Road  Bridge.  0.35  mi.  E  of  US  24, 
Defiance  vicinity.  99000095 

Hamilton  County 

La  Tosca  Flats,  2700  Ooservatory  Ave., 
Cincinnati,  99000096 
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Montgomery  Co»nty 

AuUwood  Housa  and  Garden,  900  Aullwood 
Rd.,  Dayton  vitinity,  99000092 

Morgan  County 

Adams  Covered  Bridge.  San  Toy  Rd.,  Malta 

vicinity,  9900q093 
Barkhurst  Mill  Cbvered  Bridge,  Township 

Rd.  21  over  W^lf  Creek.  Chesterhill 

vicinity,  9900Q097 
Helmick  Mill  Coiered  Bridge.  Township  Rd. 

269  over  Island  Run.  Malta  vicinity. 

99000098 

Richland  Count 

Tubbs — Sourwint  House,  49  Railroad  St.. 
Plymouth.  990<KX)94 

SOUTH  CAROLINA 

Allendale  Countt 

Williams  House,  US  321.  near  Ulmer,  Ulmer. 
99000104 

Chesterfield  Couity 

Seaboard  Air  Lint  Railway  Depot  in  Patrick, 

Winbum  St..  Sbf  jet.  of  SC  102  and  US  1, 

Patrick,  99000l|o0 
Seaboard  Air  Lind  Railway  Depot  in  McBee, 

W.  Pine  Ave.,  NW  of  jet.  of  SC  151  and  US 

1,  McBee,  99000103 

Greenville  Count  r 

Brushy  Creek.  32l(  Rice  St.,  Greenville, 
99000102 

Richland  County 

South  Carolina 
St.,  Columbia, 


Stite  Armory,  1219  Assembly 
99000099 


Sumter  County 

Magnolia  Hall.  2065  Horatio-Hagood  Rd., 
Hagood.  99000101 

TENNESSEE 


Jefferson  County 

Strawberry  Plains 
(Archeological 
Civil  War  in  Tei 
Restricted.  Strawberry 
99000105 


Fortification 

Resources  of  the  American 
nessee  MPS)  Address 
Plains  vicinity. 


Williamson  Count  y 

Triune  Fortificatict 
of  the  American 
MPS)  Address 
vicinity,  99000107 

VERMONT 

Chittenden  Count] 

Preston — Lafreniei  e 
Resources  of  Ve|mont 
Rd. and  Honey 
99000138 

VIRGINL\ 


Albemarle  County 

Ballard — Maupin 
Rd.,  Free  Union 

Proffit  Historic  District 
around  the  jet 
VA  649.  Proffit 


o 


Cesterfield  County 

Bethel  Baptist  Chu  ch 
Springs  Rd.,  Mi^othian 


(Archeological  Resources 
Civil  War  in  Tennessee 
R  sstricted,  Arrington 


Farm  (Agricultural 

MPSjJct.  ofDuxbury 
Hollow  Rd..  Bolton. 


House,  4257  Ballard's  Mill 

vicinity.  99000142 
Roughly  the  area 

Southern  RR  tracks  and 
vicinity,  99000145 


1100  Huguenot 
99000141 


Rockbridge  County 

Kennedy — Lunsford  Farm  (Boundary 
Increase).  1194  Raphine  Rd..  Raphine 
vicinity.  99000140 

Alexandria  Independent  City 

Parkfairfax  Historic  District.  Bounded  by 
Quaker  Ln..  US  395,  Beverley  Dr.. 
Wellington  Rd.,  Gunston  Rd..  Valley  Dr., 
Glebe  Rd.  and  Four-mile  Run.  Alexandria, 
99000146 

Newport  News  Independent  City 

Greenlawn  Cemetery,  2700  Parish  Ave., 
Newport  News,  99000139 

Richmond  Independent  City 

Whitworth,  John,  House,  2221  Grove  Ave., 
Richmond,  99000143 

Virginia  Beach  Independent  City 

Shirley  Hall,  1109  S.  Bay  Shore  Dr.,  Virginia 
Beach,  99000144 

(FR  Doc.  99-1190  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  4310-7(MJ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Repository  for  Archaeological  and 
Ethnographic  Collections,  Department 
of  Anthropology,  University  of 
California-Santa  Barbara,  Santa 
Bart>ara,  CA 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Repository  for 
Archaeological  And  Ethnographic 
Collections,  Department  of 
Anthropology,  University  of  California- 
Santa  Barbara,  Santa  Barbara,  CA  which 
meet  the  definition  of  "sacred  object" 
under  Section  2  of  the  Act. 

The  four  cultural  items  consist  of  a 
prayer-stick  or  paho  (224-030),  a  partial 
face  mask  of  the  relation  of  the  water- 
drinking  maiden  or  Palhik"  Maana  (224- 
199),  and  two  tablitas  (224-270  and  224- 
271). 

Since  before  1970,  these  cultural 
items  have  been  in  the  Repository's 
collections.  No  records  or  information 
exists  indicating  how  the  Repository 
acquired  these  items,  although  it  is 
presumed  they  were  donations. 

On  the  basis  of  stylistic 
characteristics,  these  cultural  items  have 
been  identified  as  Hopi  in  origin. 
Consultations  with  traditional  religious 
leaders  and  representatives  of  the  Hopi 
Tribe  and  traditional  religious  leaders 
and  representatives  of  the  Pueblo  of 


Jemez  confirm  the  cultural  affiliations  of 
these  cultural  items  as  Hopi.  The 
Repository  contacted  personnel  at  the 
Arizona  State  Museum,  who  identified 
the  two  tablitas  as  having  been  used  in 
the  Niman  ceremony.  Representatives  of 
the  Hopi  Tribe  and  Hopi  traditional 
religious  leaders  have  identified  these 
four  cultural  items  as  needed  by  Native 
American  traditional  religious  leaders 
for  the  practice  of  traditional  Native 
American  religion  by  present-day 
adherents. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  California-Santa  Barbara  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(3),  these  four  cultural  items  are 
specific  ceremonial  objects  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
University  of  California-Santa  Barbara 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Hopi  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  and  the  Pueblo  of 
Jemez.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  objects 
should  contact  Nancy  A.  Doner, 
NAGPRA  Coordinator,  Office  of 
Research,  University  of  California-Santa 
Barbara,  Santa  Barbara,  CA  93106; 
telephone  (805)  893-4180  before 
February  19, 1999.  Repatriation  of  these 
objects  to  the  Hopi  Tribe  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  January  7, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-1201  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  Of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  and  request  for 
comments. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
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its  intention  to  request  approval  for  the 
collection  of  information  under  30  CFR 
Part  842  which  allows  the  collection 
and  processing  of  citizen  complaints 
and  requests  for  inspection.  The 
collection  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 
DATES:  0MB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  0MB  by  March 
22, 1999,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  approve 
the  collection  of  information  in  30  CFR 
Part  842,  Federal  inspections  and 
monitoring.  OSM  is  requesting  a  3-year 
term  of  approval  for  this  information 
collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  will  be  placed  pn  the  forms 
once  approved  and  the  control  number 
assigned. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  October 
27. 1998  (63  FR  57311).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 


Form  No. 


Title:  Federal  inspections  and 
monitoring— 30  CFR  Part  842. 

OMB  Control  Number  1029-NE\V. 

Summary:  For  purposes  of 
information  collection,  this  part 
establishes  the  procedures  for  any 
person  to  notify  the  Office  of  Surface 
Mining  in  wo-iting  of  any  violation 
which  may  exist  at  a  surface  coal 
mining  operation.  The  information  will 
be  used  to  investigate  potential 
violations  of  the  Act  or  applicable  State 
regulations. 

Bureau  Form  Number:  None. 
Frequency  of  Collection:  Once. 
Description  of  Respondents:  Citizens, 
State  governments. 

Total  Annual  Responses:  140. 

Total  Annual  Burden  Hours:  45 
minutes. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  include  the  appropriate  OMB 
control  number  in  all  correspondence. 

ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  210-SIB.  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated:  January  13, 1999. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  99-1189  Filed  1-19-99;  8:45  am] 

BILUNO  CODE  4310-OS-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  14, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  BLS. 
Office  of  Management  and  Budget. 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  fit)m 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 
Title:  Producer  Price  Index  Survey. 
OMB  Number:  1220-0008  (revision). 
Affected  Public:  Business  or  other  for- 
profit. 


BLS  1810A,  A1,  B.  C,  CI,  and  E 
BLS  473P 


Total  number 
of  respondents 


6.342 
105,000 


Frequency 


Once  ... 
Monthly 


Total  annual 
responses 


6.342 
1,260.000 


Average  time 
per  response 


2  hours  

18  minutes 


Total  bur- 
den hours 


12.684 
378.000 
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Total  BurdSn 

Total  Annuplized 
Costs:  0. 

Total  Annihl  (operating/ 
maintaining): 

Description : 
Index,  one  of 
economic  ind 
measure  of 
indicator  of  i 


Hours:  390.684  hours. 
Capital/startup 


0. 

The  Producer  Price 
he  Nation's  leading 
cators,  is  used  as  a 


mventory 
purchasing  pqwer 
primciry 
market  and 
basis  for 
contracts  and 
Todd  R.  Owen, 


Departmental 
(FR  Doc.  99-12 
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rfl£ 


movements,  as  an 
ationary  trends,  for 
validation,  and  as  a  measure  of 
of  the  dollar  at  the 
markfet  level.  It  is  also  used  for 
ecanomic  research  and  as  a 
escal  ition  in  long-term 
jurchase  agreements. 


C  earance  Officer. 
1  6  Filed  1-19-99;  8:45  am] 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services,  Office  of  Library  Services, 
Submission  for  OMB  Review, 
Comment  Request,  Museum/Library 
Partnerships  Research 

agency:  Institute  of  Museum  and 
Library  Servicds,  NFAH. 
ACTION:  Notice 


sibm 


11 


SUMMARY:  The 
Services  has 
public  informajtion 
of  Managemen 
and  approval 
Paperwork  Reduction 
L. 104-13,  44 
Currently,  the 
Library  Service  s 
concerning  a 
Museum/Librajy 
A  copy  of  this 
applicable  supporting 
may  be  obtaine  d 
of  Museum  anc 
Director  of  Res(farch 
Rebecca  Danvefs 
Individuals  w 


Institute  of  Museum 
itted  the  following 
request  to  the  Office 
and  Budget  for  review 
accordance  with  the 

Act  of  1995  (Pub. 
.S.C.  Chapter  35). 
nstitute  of  Museum  and 
is  soliciting  comment 
collections  entitled. 
Partnerships  Research, 
iroposed  form,  with 

documentation, 
by  calling  the  Institute 
Library  Services, 
and  Technology, 
(202)  606-2478. 


U 


n  jw 


/ho 


(TTY/TDD)  ma 
Comments 

Information  an 

Attn.:  OMB 

Office  of 

Room  10235, 

(202)395-7316, 

publication 
The  OMB  is 

comments  whi 
•  Evaluate 

collection  of  in 

for  the  proper  ^ 

functions  of  the 


dat  3 


use  a 
telecommunic^ions  device  for  the  deaf 
call  (202)  606-8636. 
sHould  be  sent  to  Office  of 
Regulatory  Affairs, 
De!  k  Officer  for  Education, 
Manaj  ement  and  Budget, 
Vyashington,  DC  20503 
by  30  days  from 


]iarticularly  interested  in 
(h: 


wfiether  the  proposed 
ormation  is  necessary 

pjerformance  of  the 
agency,  including 


whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Background:  The  Institute  of  Museum 
and  Library  Services  (IMLS)  is  seeking 
to  collect  and  analyze  information  on 
the  nature  and  extent  of  museum  and 
library  partnerships  in  the  United 
States.  The  research  program  will  help 
IMLS  more  fully  meet  its  goal  of 
supporting  such  collaborations  between 
museums  and  libraries,  an  objective 
which  was  specifically  set  forth  in  the 
Museum  and  Library  Services  Act  of 
1996.  In  1998,  IMLS  began  awarding 
financial  support  to  museum  and  library 
partners  through  the  National 
Leadership  Grants  (NLG)  program.  As 
such,  IMLS  requires  an  estimate  on  the 
number  of  collaborations  that  currently 
exist  as  well  as  detailed  information  on 
the  types  of  activities  and  programs  that 
may  require  IMLS  support.  This 
research  study  will  collect  these  and 
other  data  from  libraries  and  museums 
across  the  nation. 

Type  of  Review:  New  collection. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Museum/Library  Partnerships 
Research. 

OMB  Number:  N/A. 

Affected  Publics:  museums  and 
libraries. 

Total  Respondents:  280  (265  +  15). 

Frequency:  one  time. 

Total  Responses:  280. 

Average  Time  per  Response:  265  at  5 
minutes;  15  at  45  minutes. 

Estimated  Total  Burden  Hours:  32 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner.  Director  Public  and 
Legislative  Affairs,  Institute  of  Museum 
and  Library  Services,  1100  Pennsylvania 
Ave.,  N.W.  Washington,  DC  20506. 


Dated:  January  14, 1999. 
Mamie  Bittner, 

Director,  Public  and  Legislative  Affairs. 
(FR  Doc.  99-1202  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  7D36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1074 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  "Steam  Generator  Tube 
Integrity."  The  guide  is  intended  for 
Division  1,  "Power  Reactors."  This  draft 
guide  is  being  developed  to  describe 
methods  acceptable  to  the  NRC  staff  for 
monitoring  and  maintaining  the 
integrity  of  the  steam  generator  tubes  at 
operating  pressurized  water  reactors. 

The  NRC  staff  is  working  with 
industry  to  resolve  issues  with  a 
document  prepared  by  the  Nuclear 
Energy  Institute,  NEI  97-06,  "Steam 
Generator  Program  Guidelines."  '  NEI's 
chief  objective  with  NEI  97-06  is  for 
pressurized  water  reactor  (PWR) 
licensees  to  evaluate  their  existing 
steam  generator  programs  and,  where 
necessary,  to  revise  or  strengthen 
program  attributes  to  meet  the  intent  of 
the  NEI  97-06  guidelines.  The  NEI  97- 
06  guidelines  are  intended  to  improve 
both  the  quality  and  the  consistency  of 
steam  generator  programs  throughout 
the  industry.  Currently,  technical 
differences  remain  between  the  industry 
and  the  staff,  as  well  as  issues  regarding 
the  appropriate  regulatory  framework 
for  implementing  the  NEJ  guidelines. 
Previous  draft  versions  of  DG-1074 
have  been  made  publicly  available  to 
support  technical  interactions  with 
industry  and  for  better  understanding  of 
the  technical  differences  between  the 


'  Copies  are  available  for  inspection  or  copying 
for  a  fee  from  the  NRC  Public  Document  Room  at 
2120  L  Street  NW.,  Washington.  DC:  the  PDR's 
mailing  address  is  Mail  Stop  LL-6.  Washington,  DC 
20555:  telephone  (202)  634-3273:  fax  (202)  634- 
3343. 
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DG-1074  guidance  and  the  industry  NEI 
97-06  approach.  As  a  result  of  these 
technical  interactions,  the  staff  is 
already  familiar  with  industry's 
comments  regarding  the  DG-1074 
guidance.  In  order  to  minimize 
expenditure  of  additional  industry 
resources  for  commenting  on  the  DG- 
1074  guidance,  the  staff  intends  to 
consider  as  comments  the  information 
that  the  industry  has  provided  in  prior 
public  meetings  on  this  subject  and 
suggests  that  industry  reference 
previous  interactions  and  submittals 
wrherever  possible  as  providing  its 
comments.  However,  to  date  the  public 
has  not  had  an  opportunity  to  comment 
on  the  EX3-1074  guidance.  Accordingly, 
this  Federal  Register  announcement 
provides  an  opportunity  for  the  public, 
as  a  whole,  to  provide  comments  on  the 
DG-1074  guidance.  The  staff  will 
consider  the  public  comments  both  in 
its  efforts  to  Hnalize  the  regulatory 
guidance  and  in  its  continuing 
interactions  with  industry  regarding  NEI 
97-06. 

In  addition,  two  documents  in  regard 
to  a  differing  professional  opinion 
(DPO)  concerning  steam  generator  tube 
integrity  have  been  placed  in  the  NRC's 
Public  Document  Room:  a  document 
containing  the  NRG  staffs  consideration 
of  the  DPO  and  a  memorandum  to  the 
Commission  from  J.  Hopenfeld  dated 
September  25,  1998.»  The  NRG  staff 
requests  public  comments  on  the 
technical  issues  in  these  documents. 
The  DPO  consideration  document 
discusses  how  the  staff  considered  the 
issues  of  the  DPO  during  the 
development  of  the  DG-1074  guidance. 
The  September  25, 1998,  memorandum 
informs  the  Gommission  of  the  DPO 
author's  continuing  concerns  about 
steam  generator  tube  integrity.  The  DPO 
author's  memorandum  to  the 
Gommission  was  sent  after  the  NRG  staff 
completed  the  DPO  consideration 
document;  consequently  the  DPO 
consideration  document  was  not  revised 
to  reflect  the  contents  of  the 
memorandum.  By  making  this 
memorandiun  publicly  available,  the 
NRG  is  not  endorsing  the  memorandum 
nor  its  contents  and  is  instead  providing 
this  additional  information  to  enable  the 
public  to  comment  on  the  technical 
issues  contained  therein. 

The  draft  guide  does  not  represent  an 
official  NRG  staff  position.  Accordingly, 
the  NRG  staff  does  not  expect  licensees 
to  revise  their  steam  generator  programs 
to  be  in  accordance  with  DG-1074. 

Gomments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 


Regulatory  Gommission,  Washington, 
DG  20555.  Gopies  of  comments  received 
may  be  examined  at  the  NRG  Public 
Doounent  Room,  2120  L  Street  NW., 
Washington,  DG.  Gomments  will  be 
most  helpful  if  received  by  Jime  30, 
1999. 

You  may  also  provide  comments  via 
the  NRG's  interactive  rulemaking 
website  through  the  NRG  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Garol  Gallagher, 
(301)  415-5905;  e-mail  CAG@nrc.gov. 
For  information  about  the  draft  guide 
and  the  related  documents,  contact  Mr. 
Timothy  A.  Reed,  (301)  415-1462;  e- 
mail  TAR@nrc.gov. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DG.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Gommission,  Washington,  DG  20555, 
Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  fax 
to  (301)  415-2289,  or  by  e-mail  to 
<DISTRIBUTION@NRG.GOV>. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Gommission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  December  1998. 

Per  the  Nuclear  Regulatory  (Zommission. 
John  W.  Craig, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 

[FR  Doc.  99-1197  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Contingency  Plan  for  the  Year  2000 
Issue  in  the  Nuclear  Industry 

agency:  Nuclear  Regulatory 
Gommission. 


ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  The  U.S.  Nuclear  Regulatory 
Gommission  (NRG)  is  making  available 
a  draft  docimient  entitled,  "Gontingency 
Plan  for  the  Year  2000  Issue  in  the 
Nuclear  Industry."  This  document 
describes  the  current  plan  and  approach 
the  NRG  staff  expects  to  use  in 
addressing  contingencies  resulting  from 
potential  imanticipated  events  due  to 
the  Year  2000  (Y2K)  problem.  The  NRG 
staff  beheves  prudent  contingency 
planning  for  the  Y2K  problem  is 
appropriate  in  addition  to  actions  being 
taken  by  NRG  licensees  to  achieve  Y2K 
readiness  of  their  facilities.  The  staff 
further  recognizes  the  importance  of  a 
broader  focus  that  will  help  to  ensure 
that  Y2K  concerns  regarding  the 
national  infi-astructure  are  identified 
and  resolved. 

DATES:  Public  input  is  solicited  on  the 
overall  scope  and  direction  of  the  NRG 
Gontingency  Plan.  To  be  most  helpful, 
comments  should  be  received  no  later 
than  February  15, 1999.  Gomments 
received  after  this  date  may  be 
considered  in  the  further  development 
of  the  Gontingency  Plan  if  practical  to 
do  so. 

ADDRESSES:  A  copy  of  the  draft 
Gontingency  Plan  can  be  obtained  via 
the  World  Wide  Web  at  http:// 
www.nrc.gov/NRC/Y2K/Y2KCP.html  or 
from  the  NRG's  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DG  20555;  telephone  202- 
634-3273;  fax  202-634-3343. 

Mail  Comments  to:  Ghief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Mail  Stop  T- 
6D59,  U.  S.  Nuclear  Regulatory 
Gommission,  Washington,  DG  20555- 
0001  or  fax  to  301-415-5144.  Gomments 
may  be  hand-delivered  to  11545 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Giitter;  Mail  Stop  T-4A43, 
Office  for  Evaluation  and  Analysis  of 
Operational  Data,  Nuclear  Regulatory 
Gommission,  Washington, DC  20555- 
0001;  telephone  301-415-7485;  E-mail 
JGG@NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  The  NRG 
is  working  with  its  licensees  to  ensure 
that  their  potential  Year  2000  (Y2K) 
issues  have  been  identified  and 
corrected,  and  that  the  agency's  own 
computer-based  systems  will  continue 
to  function  properly  during  the 
transition  from  1999  into  2000. 

Nuclear  power  plant  licensees 
indicate  no  significant  Year  2000 
problems  with  computer  systems 
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required  for  safo  operation  or  shutdown 
of  plants,  since  most  are  controlled  by 
analog  equipment  that  does  not  use 
computers.  Hovrever,  other  non-safety 
computer  systems  used  in  such  areas  as 
control  room  di  splays,  radiation 
monitoring  and  security  functions  may 
have  potential  f  roblerns.  For  this 
reason,  and  to  bs  able  to  respond  to 
potential  unanticipated  Y2K  problems, 
the  NRC  is  developing  a  contingency 
plan  for  ensuring  that  public  health  and 
safety  and  the  environment  will 
continue  to  be  protected. 

The  Contingei  icy  Plan  for  the  Year 
2000  Issue,  built  around  a  reasonably 
conservative  planning  scenario,  would 
establish  NRC  expectations  for  staff 
coordination  with  external  stakeholders 
and  staff  actiona  to  be  taken  during  the 
transition  period. 

The  staff  cons  iders  the  NRC  Year  2000 
Contingency  Plan  to  be  a  rapidly 
evolving  product,  subject  to  anticipated 
but  very  necessary  coordination  efforts 
with  other  Federal  agencies  and  with 
NRC  licensees.  Ih  its  current  form,  the 
plan  discusses  aptions  and  approaches 
al  policy  issues  that 
formal  Commission 
val.  However,  the 
Commission  ha^  determined  that  the 
plan  should  be  rtiade  available  to  the 
public  at  this  time  in  order  to  promote 
communication  and  dialogue  regarding 
the  proposals  diiicussed  therein. 


involving  poten 
may  require  mo 
review  and  app 


Dated  at  Rockvi|le 
of  January.  1999. 

For  the  Nuclear 
Frank  J.  Congei. 
Director,  Incident 
[FRDoc.  99-1199 
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Maryland,  this  13th  day 
Regulatory  Commission. 

i  iesponse. 
iled  1-19-99;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  NUREG-1700, 
"Standard  Review  Plan  for  Evaluating 
License  Termination  Plans  for  Nuclear 
Power  Reactors'' 

The  U.S.  Nuclear  Regulatory 
Commission  is  naticing  issuance  of 
NUREG-1700,  "Standard  Review  Plan 
Evaluating  Licenjse  Termination  Plans 
for  Nuclear  PowAr  Reactors."  The 


standard  review  plan  (SRP),  NUREG- 
1700,  guides  staff  reviewers  on 
performing  safety  reviews  of  LTPs. 
Although  the  SRP  is  intended  to  be  used 
by  the  NRC  staff  in  conducting  reviews, 
it  can  be  used  by  interested  parties 
responsible  for  conducting  their  ovm 
licensing  reviews  or  developing  an  LTP. 
The  principal  purpose  of  the  SRP  is  to 
ensure  the  quality  and  uniformity  of 
staff  reviews  and  to  present  a  well- 
defined  base  from  which  to  evaluate  the 
requirements.  It  is  also  the  purpose  of 
the  SRP  to  make  the  information  about 
regulatory  matters  widely  available  to 
improve  the  understanding  of  the  staffs 
review  process  by  interested  members  of 
the  public  and  the  nuclear  industry. 

The  document  is  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20555,  and  on  the  NRC 
Home  Page  (http://vvrww.nrc.gov/). 
NUREG-1700,  "Standard  Review  Plan 
for  Evaluating  License  Termination 
Plans  for  Nuclear  Power  Reactor"  is 
being  issued  as  a  draft  for  comment. 
Any  interested  party  may  submit 
comments  on  this  report  for 
consideration  by  the  NRC  staff.  The 
comment  periods  end  June  15, 1999. 
Please  specify  the  report  number,  draft 
NUREG-1700,  in  your  comments  and 
send  them  by  June  15,  1999,  to:  Chief, 
Rules  and  Directives  Branch,  Office  of 
Administration,  Mail  Stop  T-6D59, 
Washington,  DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  L.  Pittiglio,  Low-Level  Waste 
and  Decommissioning  Projects  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  301-415-6702. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  W.  N.  Hickey, 

Chief.  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  99-1198  Filed  1-19-99;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

December  1, 1998. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
December  1, 1998,  of  the  two  deferrals 
contained  in  the  first  special  message 
for  FY  1999.  The  message  was 
transmitted  to  Congress  on  October  22, 
1998. 

Deferrals  (Attachments  A  and  B) 

As  of  December  1,  1998,  $167.6 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  B 
shows  the  status  of  each  deferral 
reported  during  FY  1999. 

Information  from  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  edition  of  the  Federal 
Register  cited  below: 

63  FR  63949-50,  Tuesday,  November 
17,  1998. 
Jacob  J.  Lew, 

Director. 

attachment  a.— status  of  fy  1999 
Deferrals 

[In  millions  of  dollars] 


Budgetary 
resources 

Deferrals  proposed  by  the  Presi- 
dent   

167  6 

Routine  Executive  releases 
through  December  1,  1998 
(0MB/ Agency  releases  of  SO) 

Overtumed  by  the  Congress  

Cun-ently  before  the  Congress  ... 

167.6 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-12987] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (All  Communications 
Corporation,  Common  Stocit,  No  Par 
Value;  Redeemable  Class  A  Common 
Stock  Purchase  Warrants;  and  Units-2 
Commons  &  2  Class  A  Warrants) 


granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  Pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  99-1206  Filed  1-19-99;  8:45  am] 

BILUNQ  CO0€  8010-01-M 


January  13, 19< 

All  Commujnications  Corporation 
("Company")jhas  filed  an  application 
with  the  Seciirities  and  Exchange 
Commission  {"Commission"),  pursuant 
to  Section  12Jd)  of  the  Securities  and 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  primulgatpd  thereunder,  to 
withdraw  thaabove  specified  securities 
("Securities")  from  hsting  and 
registration  on  the  Boston  Stock 
Exchange,  In(|.  ("BSE"  or  "Exchange"). 
The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Company  has  complied  with  the 
rules  of  the  ^E  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolution  adapted  by  the  Company's 
Board  of  Direfitors  authorizing  the 
withdrawal  of  its  Securities  from  listing 
on  the  BSE  and  by  setting  forth  the 
reasons  for  tl:  e  proposed  withdrawal.  In 
making  the  dscision  to  withdraw  its 
Securities  from  listing  on  the  BSE,  the 
Company  considered  the  direct  and 
indirect  cost!  and  expenses  attendant 
upon  contim  ing  such  listing, 
particularly  in  view  of  the  paucity  of 
trading  in  thd  Company's  Securities  on 
the  BSE.  An  overwhelming  majority  of 
the  transactions  in  the  Company's 
Securities  an  i  conducted  on  the  OTC 
Bulletin  Board  with  no  apparent 
problem  for  the  Company's 
shareholders,  The  Company  does  not 
see  any  parti  :ular  advantage  in  the  dual 
trading  of  its  Securities. 

The  Exchatige  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  (if  the  Company's  Securities 
from  listing  on  the  BSE. 

Any  interested  person  may,  on  or 
before,  Febnary  4, 1999,  submit  by 
letter  to  the  I  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  lias  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  ol  investors.  The 
Commission,  based  on  the  information 
submitted  toj  it,  will  issue  an  order 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-14472] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Cornell  Corrections,  Inc. 
$0,001  Par  Value  Common  Stock) 


January  13, 1999. 

Cornel  Corrections,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchsmge  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  has 
been  listed  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
December  7,  1998,  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  Trading 
of  the  Company's  Security  on  the  NYSE 
commenced  at  the  opening  of  business 
on  December  10, 1998,  and  concurrently 
therewith  the  stock  was  suspended  from 
trading  on  the  Amex. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  listing  on  the  Amex  and 
by  setting  forth  in  detail  to  the  Exchange 
the  reasons  for  the  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  its  Security  from  listing  on 
the  Amex,  the  Company  considered 
direct  and  indirect  costs  and  the 
division  of  the  market  resulting  from 
dual  listing  on  the  Amex  and  NYSE. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 


withdrawal  of  the  Company's  Security 
from  listing  on  the  Amex. 

This  application  relates  solely  to  the 
withdrawal  from  listing  of  the 
Company's  Security  from  the  Amex  and 
shall  have  no  effect  upon  the  continued 
listing  of  the  Security  on  the  NYSE. 

Any  interested  person  may,  on  or 
before  February  4, 1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  99-1207  Filed  l-l»-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40933;  File  No.  SR-NASO- 
9a-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Timing  of  Payment  of 
Prehearing  Process  Fee  In  Arbitration 

January  11, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  ^  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  11, 1998  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary,  NASD  Regulation,  Inc. 
("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  the  proposed 
rule  change  as  constituting  a  change  in 
a  fee  under  Section  19(b)(3)(A)(ii)  of  the 
Exchange  Act  ^  and  paragraph  (e)(2)  of 
Rule  19b-4  under  the  Exchange  Act,* 


'  15  U.S.C.  78s(b)(l) 
2  17CFR240.19b-4. 
M5  U.S.C.  78s(b)(3)(A)(ii). 
*  17  OTt  240.19t)-4(e)(2). 
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which  renders  the  proposal  effective 
upon  receipt  of  this  filing  by  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10333(d)  of  the  Rules  of  the 
Association  to  change  the  time  when  the 
prehearing  process  fee  in  an  arbitration 
must  be  paid.  The  fee  is  charged  to 
members.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


Rule  10333.  Member  Surcharge 

{a)-(c)  No  change. 

(d)  Each  member  that  is  a  party  to  an 
arbitration  proceeding  will  pay  a  non- 
refundable process  fee  as  set  forth  in  the 
schedule  below  for  each  stage  of  a 
proceeding.  The  process  fee  shall  not  be 
chargeable  to  any  other  party  under 
Rules  10332(c)  and  10205(c)  of  the 
Code.  If  an  associated  person  of  a 
member  is  a  party,  the  member  that 
employed  the  associated  person  at  the 
time  of  the  events  which  gave  rise  to  the 
dispute,  claim  or  controversy  will  be 
charged  the  process  fees.  The  prehearing 
process  fee  will  accrue  according  to  the 
schedule  set  forth  below,  but  will  not 
become  [be]  due  [and  payable]  until  (1) 
the  parties  are  notified  of  the  prehearing 
conference,  or  (2)  if  no  prehearing 
conference  is  scheduled,  the  parties  are 
notified  of  the  date  and  location  of  the 
first  hearing  session  [when  the 
prehearing  conference  is  held,  or,  if  no 
prehearing  conference  is  held,  when  the 
parties  are  notified  of  the  date  and 
location  of  the  first  hearing  session). 
The  hearing  fee  will  accrue  and  be  due 
and  payable  when  the  parties  are 
notified  of  the  date  and  location  of  the 
first  hearing  session.  All  accrued  but 
unpaid  fees  will  be  due  and  payable  at 
the  conclusion  of  the  member's  or 
associated  person's  involvement  in  the 
proceeding.  No  member  will  pay  more 
than  one  prehearing  and  hearing  process 
fee  for  any  case.  The  process  fees  will 
stop  accruing  when  either  the  member 
enters  into  a  settlement  of  the  dispute  or 
the  member  is  dismissed  from  the 
proceeding  or,  if  the  member  is  paying 
a  process  fee  as  a  result  of  an  associated 
person  being  named  as  a  party,  when 
the  associated  person  enters  into  a 
settlement  or  is  dismissed  from  the 
proceeding,  whichever  is  later. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  prehearing  process 
fee  is  to  cover  the  cost  of  the  arbitration 
activities  to  which  the  fee  relates.  The 
purpose  of  the  proposed  amendment  is 
to  match  the  Association's  receipt  of  the 
fees  more  closely  in  time  with  the  dates 
that  the  Association  incurs  the  costs  of 
such  activities.  The  fee  is  charged  to 
members. 

Under  the  current  rule,  since  the 
prehearing  process  fee  is  not  due  and 
payable  until  the  earlier  of  the 
prehearing  conference  or,  if  such 
conference  is  not  held,  the  date  when 
the  parties  are  notified  of  the  location  of 
the  first  hearing  session,  significant  staff 
activity  occurs  and  the  related  costs  are 
incurred  before  the  prehearing  process 
fee  is  payable.  Before  the  fee  is  payable. 
Association  staff  execute  a  number  of 
arbitration  pre-hearing  tasks.  For 
example,  prior  to  the  date  of  the 
prehearing  conference  or  scheduling  of 
the  first  hearing  session,  staff  is 
involved  in  serving  the  claim, 
processing  motions,  and  administering 
the  process  by  which  arbitrators  are 
selected.  The  purpose  of  the  rule  change 
is  to  match  more  closely  in  time  the 
revenues  to  be  received  with  the  costs 
incurred  by  NASD  Regulation  for  these 
activities.  Making  the  prehearing 
process  fee  payable  when  the  parties  are 
notified  of  the  prehearing  conference, 
or,  if  no  prehearing  conference  is 
scheduled,  when  the  parties  are  notified 
of  the  date  and  location  of  the  first 
hearing  session,  will  accomplish  this 
goal. 

(b)  Statutory  Bias 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Exchange  Act, 
which  requires,  among  other  things,  that 
the  Association's  rules  must  be  designed 


to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  Regulation  ' 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  15A(b)(5)  of 
the  Exchange  Act  in  that  the  proposed 
rule  change  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
members  and  other  persons  using  the 
Association's  arbitration  facility  and 
requires  member  firms  to  absorb  a 
reasonable  share  of  the  costs  of 
operating  the  arbitration  program. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act,  as 
amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  upoh  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Exchange  Act '  and 
paragraph  (e)(2)  of  Rule  19b-4 
thereunder  8  in  that  the  proposed  rule 
change  constitutes  an  amendment  to  the 
timing  of  the  payment  of  a  fee  that  the 
NASD  currently  imposes  on  its 
members.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vsritten  statements 


M5  U.S.C.  78s(b)(3)(A). 
» 17  CF.R.  240.19b-4(e)(2). 


Federal  Register / Vol.  64,  No.  12 /Wednesday,  January  20,  1999 /Notices 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  aiid  all  written 
communicatioras  relating  to  the 
proposed  rule  cnange  between  the 
Commission  anp  any  person,  other  than 
those  that  may  ie  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ins  pection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  in!  pection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-98-'  )3  and  should  be 
submitted  by  February  10,  1999. 

For  the  Commi  ssion,  by  the  Division  of 
Maricet  Regulatio  i,  pursuant  to  delegated 
authority.' 

Margaret  H.  McF  uland. 
Deputy  Secretary 
[FR  Doc.  99-120!  Filed  1-19-99:  8:45  am] 

aiLUNQ  CODE  8010- )1-M 


Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  Servicing  Agent  Agreement. 

Form  No:  1506. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Certified 
Development  Companies. 

Annual  Responses:  4,200. 

Annual  Burden:  4,200. 

Dated:  January  12, 1999. 
Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  99-1241  Filed  1-19-99;  8:45  ami 

BILUNO  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  RecordKeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration. 
ACTION:  Notice  af  reporting  requirements 
submitted  for  C  MB  review. 


SUMMARY:  Undor  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  a^ncies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  Requirements  to  OMB  for 
review  and  ap{^roval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  ithe  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
February  19. 1!I99.  If  you  intend  to 
comment  but  oannot  prepare  comments 
promptly,  plea^  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Reque«  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  bel  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  thik  notice  to:  Agency 
•  Clearance  Officer,  Jacqueline  White, 
Small  Busines^  Administration,  409  3rd 
Street.  S.W.,  5th  Floor,  Washington, 
D.C.  20416;  anjd  OMB  Reviewer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 


M7C.F.R.  200. 
proposal,  the  Coin|nission 
impact  on  efTici 
U.S.C.  78c(f). 


a  »-3(a)(12).  In  approving  the 
ision  has  considered  the  rule's 
and  capital  formation.  15 


:ien  7 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center;  Advisory  Board  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Sunday, 
January  31,  1999,  from  12:00  p.m.  to 
5:00  p.m.  at  the  Adam's  Mark  Hotel  in 
Columbia,  South  Carolina  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  write 
or  call  Ellen  Thrasher,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.,  Fourth  Floor,  Washington. 
DC  20416,  telephone  number  (202)  205- 
6817. 

Dated:  January  12. 1999. 
Shirl  Thomas, 

Director.  Office  of  External  Affairs. 
[FR  Doc.  99-1142  Filed  1-19-99;  8:45  ami 

BtLUNG  CODE  802S-O1-(> 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday, 
March  1, 1999,  from  9:00  a.m.  to  5:00 
p.m.  at  the  Crystal  City  Marriott  Hotel 
in  Arlington,  Virginia  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  write 
or  call  Ellen  Thrasher.  U.S.  Small 
Business  Administration,  409  Third 


Street.  SW.  Fourth  Floor.  Washington, 
DC  20416,  telephone  number  (202)  205- 
6817. 

Dated:  January  12, 1999. 
Shirl  Thomas, 

Director.  Office  of  External  Affairs. 
[FR  Doc.  99-1143  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 
[Public  Notice  #2959] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Dangerous  Goods, 
Solid  Cargoes  and  Containers;  Meeting 

The  Working  Group  on  Dangerous 
Goods,  Solid  Cargoes  and  Containers 
(DSC)  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  9:30  AM  on 
Wednesday,  February  3, 1999,  in  Room 
2415,  at  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  S.W.,  Washington, 
DC  20593-0001.  The  purpose  of  the 
meeting  is  to  finalize  preparations  for 
the  Fourth  Session  of  the  DSC 
Subcommittee  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  February  22-26, 1999,  at 
the  IMO  Headquarters  in  London. 

The  agenda  items  of  particular 
interest  are: 

a.  Amendment  30  to  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code,  its  Annexes  and  Supplements 
including  harmonization  of  the  IMDG 
Code  with  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  reformatting  of  the 
IMDG  Code,  and  revision  of  the  format 
of  the  Emergency  Schedules  (EmS). 

b.  Implementation  of  Annex  III  of  the 
Marine  Pollution  Convention  (MARPOL 
73/78),  as  amended. 

c.  Review  of  the  Code  of  Safe  Practice 
for  Solid  Bulk  Cargoes  (BC  Code). 

d.  Amendments  to  SOLAS  chapters  VI 
and  VII  to  make  the  IMDG  Code 
mandatory. 

e.  Mandatory  application  of  the  Code 
for  the  Safe  Carriage  of  Irradiated 
Nuclear  Fuel,  Plutonium  and  High  Level 
Radioactive  Wastes  in  Flasks  on  board 
Ships  (INF  Code). 

f.  Implementation  of  IMO  instnmients 
and  training  requirements  for  cargo- 
related  matters,  including  revision  of 
resolution  A. 537(13)  and  development 
of  multimodal  training  requirements. 

g.  Reports  on  incidents  involving 
dangerous  goods  or  marine  pollutants  in 
packaged  form  on  board  ships  or  in  port 
areas. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 


of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  E.P. 
Pfersich,  U.S.  Coast  Guard  (G-MSO-S), 
2100  Second  Street,  S.W.,  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
1577. 

Dated:  January  13, 1999. 

Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

(FR  Doc.  99-1194  Filed  1-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCQ-1999~4974] 

Port  Access  Routes  Study;  Strait  of 
Juan  de  Fuca  and  Adjacent  Waters 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice;  request  for  comments. 


summary:  The  Coast  Guard  is 
conducting  a  study  of  port-access  routes 
to  evaluate  the  continued  applicability 
of  and  the  need  for  modifications  to 
current  vessel  routing  measures  in  and 
around  the  Strait  of  Juan  de  Fuca  and 
adjacent  waters,  including  Admiralty 
Inlet,  Rosario  Strait,  Haro  Strait, 
Boundary  Pass,  and  the  Strait  of 
Georgia.  The  goal  of  the  study  is  to  help 
reduce  the  risk  of  marine  casualties  and 
increase  vessel  traffic  management 
efficiency  in  the  study  area.  The 
recommendations  of  the  study  may  lead 
to  future  rulemaking  action  or 
appropriate  international  agreements. 
The  Coast  Guard  asks  for  comments  on 
the  issues  raised  and  questions  listed  in 
this  docimient. 

DATES:  Comments  must  be  received  on 
or  before  April  20, 1999. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility,  (USCG-1999-4974),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329. 

The  Docket  Management  Facility 
maintains  the  public  docket.  Comments, 
and  documents  as  indicated  in  this 
preamble,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building 
at  the  same  address  between  9  a.m.  and 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  access 


this  docket  on  the  Internet  at  http:// 
dms.dot.gov. 

A  copy  of  the  1995  Waterways 
Analysis  and  Management  System 
(WAMS)  report  for  the  Strait  of  Juan  de 
Fuca  (1995)  is  available  in  the  public 
docket  at  the  above  addresses.  You  may 
also  obtain  a  copy  of  the  WAMS  report 
by  calling  Mr.  John  Mikesell  at  206- 
220-7272. 

A  copy  of  the  "Puget  Sound 
Additional  Hazards  Study."  formally 
titled  "Scoping  Risk^Assessment: 
Protection  Against  Oil  Spills  in  the 
Marine  Waters  of  Northwest 
Washington  State,"  is  available  in  the 
public  docket  at  the  above  addresses. 
You  may  also  obtain  a  copy  of  the  study 
from  the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161,  telephone  800- 
553-6847,  fax  703-321-6547.  Order  the 
study  as  document  PB97-205488  and 
the  technical  appendices  to  the  study  as 
document  PB97-205470. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Mr. 
John  Mikesell,  Chief,  Plans  and 
Programs  Section.  Aids  to  Navigation 
and  Waterways  Management  Branch. 
Thirteenth  Coast  Guard  District, 
telephone  206-220-7272.  or  Ms. 
Barbara  Marx.  Office  of  Vessel  Traffic 
Management.  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-0574. 
For  questions  on  viewing,  or  submitting 
material  to.  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  respond  to  this 
notice  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(USCG-1999-4974)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

The  Coast  Guard  will  hold  at  least  one 
public  meeting.  We  vdll  announce  the 
time,  place,  and  agenda  for  the  public 


meeting  in  a  later  notice  in  the  Federal 
Register. 

Definition  of  Terms  Used  in  this  Notice 

The  following  International  Maritime 
Organization  (IMO)  definitions  should 
help  you  review  this  notice  and  provide 
comments. 

1.  Internationally  recognized  vessel 
routing  system  means  any  system  of  one 
or  more  routes  or  routing  measures 
aimed  at  reducing  the  risk  of  casualties; 
it  includes  traffic  separation  schemes, 
two-way  routes,  recommended  tracks, 
areas  to  be  avoided,  inshore  traffic 
zones,  roundabouts,  precautionary 
areas,  and  deep-water  routes. 

2.  Traffic  Separation  Scheme  or  TSS 
means  a  routing  measure  aimed  at  the 
separation  of  opposing  streams  of  traffic 
by  appropriate  means  and  by  the 
establishment  of  traffic  lanes. 

3.  Two-way  route  means  a  route 
within  defined  fimits  inside  which  two- 
way  traffic  is  established,  aimed  at 
providing  safe  passage  of  ships  through 
waters  where  navigation  is  difficult  or 
dangerous. 

4.  Recommended  track  means  a  route 
which  has  been  specially  examined  to 
ensure  so  far  as  possible  that  it  is  free 
of  dangers  and  along  which  ships  are 
advised  to  navigate. 

5.  Area  to  be  avoided  means  a  routing 
measure  comprising  an  area  within 
defined  limits  in  which  either 
navigation  is  particularly  hazardous  or 
it  is  exceptionally  important  to  avoid 
casualties  and  which  should  be  avoided 
by  all  ships,  or  certain  classes  of  ships. 

6.  Inshore  traffic  zone  means  a  routing 
measure  comprising  a  designated  area 
between  the  landward  boundary  of  a 
traffic  separation  scheme  and  the 
adjacent  coast,  to  be  used  in  accordance 
with  the  provisions  of  Rule  10(d),  as 
amended,  of  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (Collision  Regulations). 

7.  Roundabout  means  a  routing 
measure  comprising  a  separation  point 
or  circular  separation  zone  and  a 
circular  traffic  lane  within  defined 
limits.  Traffic  within  the  roundabout  is 
separated  by  moving  in  a 
counterclockwise  direction  around  the 
separation  point  or  zone. 

8.  Precautionary  area  means  a  routing 
measure  comprising  an  area  within 
defined  limits  where  ships  must 
navigate  with  particular  caution  and 
within  which  the  direction  of  traffic 
flow  may  be  recommended. 

9.  Deep-water  route  means  a  route 
within  defined  limits  which  has  been 
accurately  surveyed  for  clearance  of  sea 
bottom  and  submerged  obstacles  as 
indicated  on  the  chart. 
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Background  end  Purpose 

Port  Accesi  Route  Study 
Requirementi .  Under  the  Ports  and 
Waterways  &  fety  Act  (PWSA)  (33 
U.S.C.  1223(a|),  the  Secretary  of 
Transportation  may  designate  necessary 
fairways  and  Traffic  Separation 
Schemes  (TSS's)  to  provide  safe  access 
routes  for  ves^ls  proceeding  to  and 
from  U.S.  ports.  The  Secretary's 
authority  to  liake  these  designations 
was  delegated  to  the  Commandant,  U.S. 
Coast  Guard,  in  49  Code  of  Federal 
Regulations  (tpR)  1.46.  The  designation 
of  fairways  aid  TSS's  recognizes  the 
paramount  rifeht  of  navigation  over  all 
other  uses  inlhe  designated  areas. 

The  PWSA  requires  the  Coast  Guard 
to  conduct  a  itudy  of  port-access  routes 
before  establishing  or  adjusting  fairways 
or  TSS's.  Through  the  study  process,  we 
must  coordinjate  with  Federal,  State,  and 
foreign  state  Agencies  (as  appropriate) 
and  consider  pe  views  of  maritime 
community  representatives, 
environment*!  groups,  and  other 
interested  staflceholders.  A  primary 
purpose  of  th|is  coordination  is.  to  the 
extent  practi(fable.  to  reconcile  the  need 
for  safe  accesk  routes  with  other 
reasonable  waterway  uses. 

Initial  port  access  route  study.  An 
initial  port  access  route  study  for  the 
coasts  of  Oregon  and  Washington, 
including  thi^  entrance  to  the  Strait  of 
Juan  de  Fucal  was  announced  on  April 
16, 1979,  in  l^e  Federal  Register  (44  FR 
22543)  and  rtodified  on  January  31, 
1980  (45  FR  7026).  Results  of  this  study 
were  published  in  the  Federal  Register 
(46  FR  59688)  on  December  7,  1981.  For 
the  entrance  ]to  the  Strait  of  Juan  de 
Fuca,  the  stujdy  recommended  to 
continue  addressing  port  access  routes 
under  a  cooperative  agreement  between 
the  United  siates  and  Canada. 

The  United  States  and  Canada 
established  an  "Agreement  for  a 
Cooperative  Vessel  Traffic  Management 
System  for  tie  Juan  de  Fuca  Region"  in 
1979.  This  agreement  included  a 
protocol  to  develop  a  TSS  at  the 
entrance  to  and  within  the  Strait  of  Juan 
de  Fuca.  Thip  TSS  was  adopted  by  the 
Marine  Safe(y  Committee  of  the 
International  Governmental  Maritime 
Consultativa  Organization  (now  called 
"Intemationel  Maritime  Organization") 
and  became  effective  on  Janueiry  1. 
1982.  Other  than  minor  alignment 
changes,  no  modifications  have  been 
made  to  the  TSS  in  the  study  area  since 
that  date. 

Why  is  a  rew  port  access  mute  study 
necessary?  The  latest  Waterways 
Analysis  an^  Management  System 
(WAMS)  report  for  the  Strait  of  Juan  de 
Fuca.  dated  June  1995,  identified 


potential  measures  to  improve 
navigational  safety  and  traffic 
management  efficiency.  In  1997,  the 
Volpe  National  Transportation  Systems 
Center,  on  behalf  of  the  Coast  Guard, 
conducted  a  broad  assessment  of  the 
probabilities  and  consequences  of 
marine  accidents  in  Puget  Sound-area 
waters,  including  Puget  Soimd,  the 
Strait  of  Juan  de  Fuca,  passages  around 
and  through  the  San  Juan  Islands,  and 
the  offshore  waters  of  the  Olympic  Coast 
National  Marine  Sanctuary.  This 
assessment,  formally  titled  "Scoping 
Risk  Assessment:  Protection  Against  Oil 
Spills  in  the  Marine  Waters  of 
Northwest  Washington  State"  but 
commonly  called  the  "Puget  Sound 
Additional  Hazards  Study," 
recommends  several  vessel  routing 
measures  for  further  study,  including 
changes  to  the  offshore  approaches  to 
the  Strait  of  Juan  de  Fuca.  You  will  find 
a  listing  of  some  specific 
recommendations  from  these  reports 
later  in  this  document. 

Timeline,  area,  and  process  of  the 
new  port  access  route  study.  Based  on 
the  recommendations  of  the  1995 
WAMS  report  and  the  Puget  Sound 
Additional  Hazards  Study,  the 
Thirteenth  Coast  Guard  District,  in  close 
cooperation  with  Canadian 
counterparts,  will  conduct  a  port  access 
route  study  to  determine  the  need  to 
modify  the  existing  vessel  routing 
measures  and  the  effects  of  potential 
modifications  in  the  study  area.  The 
study  will  begin  immediately  and  be 
completed  by  August  30, 1999. 

The  study  area  will  encompass  waters 
in  and  around  the  Strait  of  Juan  de  Fuca, 
approximately  between  longitudes 
126''W  and  122°40'W.  including 
Admiralty  Inlet.  Rosario  Strait.  Haro 
Strait.  Boimdary  Pass,  and  the  Strait  of 
Georgia.  The  study  area  includes  both 
U.S.  and  Canadian  TSS's  and  an  area  to 
be  avoided. 

As  part  of  the  study,  we  will  consider 
previous  studies  (i.e..  the  1995  WAMS 
report,  the  Puget  Sound  Additional 
Hazards  Study,  etc.).  analyses  of  vessel 
traffic  density,  and  agency  and 
stakeholder  experience  in  vessel  traffic 
management,  navigation,  ship-handling, 
and  affects  of  weather.  We  encourage 
you  to  participate  in  the  study  process 
by  submitting  comments  in  response  to 
this  notice  and  by  attending  public 
meetings. 

We  will  publish  the  results  of  the  port 
access  route  study  in  the  Federal 
Register.  It  is  possible  that  the  study 
may  validate  continued  applicability  of 
existing  vessel  routing  measures  and 
conclude  that  no  changes  are  necessary. 
It  is  also  possible  that  the  study  may 
recommend  one  or  more  changes  to 


enhance  navigational  safety  and  vessel 
traffic  management  efficiency.  Study 
recommendations  may  lead  to  future 
rulemaking  or  appropriate  international 
agreements. 

Potential  study  topics.  Based  on  the 
recommendations  of  the  1995  WAMS 
report  and  the  Puget  Sound  Additional 
Hazards  Study,  as  well  as  related  public 
comments,  we  plan  to  address  the 
following  potential  measures  in  the  port 
access  route  study.  We  welcome  your 
feedback  on  these  measures,  as  well  as 
any  additional  measures  you  believe  the 
study  should  address  under  the  broad 
category  of  vessel  routing. 

•  Require  mandatory  compliance 
with  the  International  Maritime 
Organization  (IMO)-approved  area  to  be 
avoided  associated  with  the  Olympic 
Coast  National  Marine  Sanctuary. 

•  Establish  in-shore  traffic  zones  in 
the  Strait  of  Juan  de  Fuca. 

•  Require  mandatory  compliance 
with  the  TSS  in  U.S.  waters. 

•  Remove  the  dogleg  in  the  TSS  west 
of  Port  Angeles. 

•  Change  the  location  of  the  pilot 
embarkation  and  debarkation  station 
neai  Port  Anceles. 

•  Modify  the  TSS  convergence  zone 
at  the  western  entrance  to  the  Strait  of 
Juan  de  Fuca. 

•  Modify  the  precautionary  area 
located  west  of  Port  Angeles. 

•  Straighten  the  TSS  approach  to 
Rosario  Strait. 

•  Grant  formal  recognition  to  an 
offshore  VTS  zone  as  part  of  the 
Cooperative  Vessel  Traffic  Management 
System  (CVTMS). 

Questions 

To  help  us  conduct  the  port  access 
route  study,  we  request  comments  on 
the  following  questions,  although 
comments  on  other  issues  addressed  in 
this  document  are  also  welcome.  In 
responding  to  a  question,  please  explain 
your  reasons  for  each  answer,  and 
follow  the  instructions  under  "Request 
for  Comments"  above. 

1.  What  navigational  hazards  do 
vessels  operating  in  the  study  area  face? 
Please  describe. 

2.  Are  there  strains  on  the  current 
vessel  routing  system  (increasing  traffic 
density,  for  example)?  If  so.  please 
describe. 

3.  Are  modifications  to  existing  vessel 
routing  measures  needed  to  address 
hazards  and  strains  and  improve  traffic 
management  efficiency  in  the  study 
area?  Why  or  why  not?  If  so.  what 
measures  should  the  study  of  port- 
access  routes  address  for  potential 
implementation? 

4.  What  costs  and  benefits  are 
associated  with  the  potential  measures 


for  study  discussed  in  this  document? 
What  measures  do  you  think  are  most 
cost-effective? 

5.  What  impacts,  both  positive  and 
negative,  would  changes  to  existing 
routing  measures  or  new  routing 
measures  have  on  the  study  area? 

Dated:  January  13, 1999. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  99-1200  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  4910-1S-U 


Federal  Register /Vol.  64,  No.  12 /Wednesday,  January  20,  1999/  Notices 


3147 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Hinds  and  Rankin  Counties, 
Mississippi 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  Pearl  River  Bridge  and 
Jackson  International  Airport  Parkway/ 
Mississippi  25  Connectors  between 
Interstate  55,  the  Jackson  International 
Airport,  and  Mississippi  Highway  25  in 
the  vicinity  of  Jackson.  Flowood,  and 
Pearl,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecil  Vick.  Reality  Officer/ 
Environmental  Coordinator,  Federal 
Highway  Administration,  666  North 
Street,  Suite  105,  Jackson  MS  29202- 
3199,  Telephone:  (601)  965-4217. 
Contacts  at  the  State  and  local  level, 
respectively  are:  Mr.  Billie  Barton, 
Environmental/Location  Division 
Engineer,  Mississippi  Department  of 
Transportation,  P.O.  Box  1850,  Jackson, 
MS,  39215-1850,  telephone:  (601)  359- 
7920;  and  Mr.  William  Hillman,  District 
Engineer,  Mississippi  Department  of 
Transportation,  7759  Highway  80  W., 
Newton  MS,  39345,  telephone  (601) 
683-3341. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Mississippi  Department  of 
Transportation  (MDOT)  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  Pearl  River  Bridge  and 
Jackson  International  Airport  Parkway/ 
Mississippi  25  Connectors  in  Hinds  and 
Rankin  Counties,  Mississippi.  The 
proposed  connectors  would  begin  at 
Interstate  55  at  or  near  High  Street  in 
Jackson,  Mississippi  and  extend 
eastward  across  the  Pearl  River  to 
connect  with  Mississippi  Highway  475 
south  of  the  Jackson  International 


Airport  and  with  Mississippi  Highway 
25  north  of  the  Jackson  International 
Airport.  The  proposal  is  for  a  full 
control  of  access  facility,  and 
interchanges  will  be  studied  at  various 
locations.  The  estimated  length  of  the 
project  is  14.9  kilometers  (9.3  miles). 

State  and  Federal  legislation 
authorized  studies  of  the  bridge  and 
connectors  and  the  Intermodeal  Surface 
Transportation  Efficiency  Act  of  1998, 
authorized  partial  funding  for  design, 
right  of  way,  or  construction. 
Alternatives  under  consideration 
include  (1)  taking  no  action  and  (2) 
build  alternative. 

Initial  envirorunental  studies  for  the 
proposed  project  began  as  an 
Environmental  Assessment.  As  part  of 
the  Environmental  Assessment  Process, 
the  FHWA  and  MDOT  sought  input 
through  the  scoping  process  to  assist  in 
determining  and  clarifying  issues 
relative  to  this  project.  Letters 
describing  the  proposed  action  and 
soliciting  comments  were  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  had  previously 
expressed  or  were  known  to  have  an 
interest  in  the  proposal.  A  formal 
scoping  meeting  with  federal,  state,  and 
local  agencies,  and  other  interested 
parties  was  held  October  30, 1996.  The 
U.S.  Army  Corps  of  Engineers,  the  U.S. 
Fish  and  Wildlife  Service,  and  the 
Mississippi  Department  of  Wildlife 
Fisheries  and  Parks  became  cooperating 
agencies.  The  scoping  process  and 
interagency  coordination  is  continuing 
and  has  reached  the  point  where  the 
FHWA  and  MDOT  have  determined  that 
completion  of  an  EIS  is  appropriate. 

Coordination  will  be  continued  with 
federal,  state,  and  local  agencies,  and 
with  private  organizations  and  citizens 
who  express  or  are  knovm  to  have 
interest  in  this  proposal.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  official 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
relating  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  firom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 
Lawrence  J.  Kastner, 

Assistant  Division  Administrator,  Jackson, 
Mississippi. 

[FR  Doc.  99-173  Filed  1-19-99;  8:45  am) 

BILUNQ  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Supplemental  Environmental  Impact 
Statement;  Washington  County, 
Minnesota  and  St.  Croix  County,  Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  environmental  impact 
statement  (EIS)  will  be  prepared  for  a 
proposed  highway  project  in 
Washington  County,  Minnesota  and  St. 
Croix  County.  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  Box  75, 
175  East  Fifth  Street,  Suite  500,  St.  Paul, 
Minnesota  55101-2901,  Telephone 
(651)  291-6120;  or  Adam  Josephson, 
Project  Manager.  Minnesota  Department 
of  Transportation— Metro  Division,  1500 
West  County  Road  B2,  Roseville, 
Minnesota  55113.  Telpehone  (651)  582- 
1320. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  (MnDOT)  and  Wisconsin 
Department  of  Transportation,  will 
prepare  a  supplement  to  the  EIS  on  a 
proposal  for  a  replacement  river 
crossing,  including  the  reconstruction  of 
bridge  approach  roadways,  on  Trunk 
Highway  (TH)  36/State  Trunk  Highway 
(STH)  64  in  the  vicinity  of  Stillwater 
and  Oak  Park  Heights  (Washington 
County),  Minnesota  and  Houlton  (St. 
Croix  County),  Wisconsin.  MnIX)T  will 
be  the  lead  State  agency.  The  original 
EIS  for  the  river  crossing  (FHWA-MN- 
EIS-90-92-F)  was  approved  on  April  5, 
1995  with  a  Record  of  Decision  issued 
on  July  10,  1995. 

In  1996,  the  National  Park  Service 
(NPS)  evaluated  the  project  under 
Section  7(a)  of  the  Federal  Wild  and 
Scenic  Rivers  Act.  The  Section  7(a) 
Evaluation,  completed  in  December 
1996,  found  that  the  project,  as 
proposed,  would  have  a  direct  and 
adverse  effect  on  the  scenic  and 
recreational  values  for  which  the  Lower 
St.  Croix  River  was  included  in  the 
National  Wild  and  Scenic  Rivers 
System.  As  a  result,  the  NPS  directed 
that  Federal  permits  not  be  issued  for 
the  project  and  it  was  not  allowed  to 
proceed.  In  April  1998,  in  response  to 
challenges  to  the  NPS  determination,  a 
U.S.  District  Court  Judge  upheld  the 
findings  of  the  Section  7^a)  Evaluation. 

In  June  1998,  a  facilitaiion  process 
was  initiated  in  the  hope  that  a 
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mutually  satisf  jctory  solution  to  the 
impasse  on  thai  river  crossing  could  be 
reached.  Over  i  period  of  four  months, 
an  independent  review  of  the  proposed 
project  wras  petformed,  including 
extensive  discussions  and  meetings 
with  the  key  iiJdividuais  and 
organizations  involved  and  public 
meetings  with  Ihe  St.  Croix  River 
Crossing  Advi^ry  Group.  The  Advisory 
Group  was  ma^e  up  of  representatives 
from  regulatort  agencies,  local  units  of 
government,  aid  other  interested 
organizations;  Including,  environmental 
groups,  historic:  preservation  groups  and 
Chambers  of  Cbmmerce.  The  facilitation 
process  concliiled  that  a  new  four-lane 
bridge  was  req|iired  to  satisfy  the  project 
need  and  recoiimended  a  new 
alignment  witn  less  impact  on  the  river. 
The  proposed  improvements  consist 
of  a  four-lane  bridge  on  a  new  alignment 
approximately^  800  meters  north  of  the 
Final  EIS  Preferred  Alternative 
alignment.  It  iJ  proposed  to  be 
constructed  using  a  below  deck  arch 
bridge  type.  This  proposed  alternative  is 
the  only  new  a  Itemative  that  will  be 
evaluated  in  tlie  supplemental  EIS 
process.  i 

An  Amende  i  Scoping  Decision 
Document  wil  be  published  in  February 
1999.  A  press  elease  will  be  published 
to  inform  the  ]>ublic  of  the  document's 
availability.  C  )pies  of  the  Amended 
Scoping  Decis  on  Document  will  be 
distributed  to  igencies.  interested 
persons  and  li  sraries.  No  formal  scoping 
meeting  is  planned. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  loca  1  agencies,  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
Public  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  n^eetings. 

To  ensure  that  the  full  range  of  issues 
related  to  thisi  proposed  action  are 
addressed  an(^  all  significant  issues 
identified,  coinments  and  suggestions 
are  invited  frQm  all  interested  parties. 
Comments  orlquestions  concerning  this 
proposed  actijon  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Fedpral  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Constructii  )n.  The  regulations 
implementing  Executive  Order  12372 
regarding  interfcovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 


Issued  on:  January  11, 1999. 
Stanley  M.  Graczyk, 

Project  Development  Engineer,  Federal 

Highway  Administration. 

[PR  Doc.  99-1221  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  North  Shore-CBD  Transportation 
Corridor  in  Pittsburgh,  Pennsylvania 

agency:  Federal  Transit  Administration, 

DOT. 

action:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 


SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  Federal 
Highway  Administration  (FHWA)  (the 
Federal  co-lead  agencies)  and  the  Port 
Authority  of  Allegheny  County  (the 
local  lead  agency),  in  cooperation  with 
the  City  of  Pittsburgh  and  Pennsylvania 
Department  of  Transportation,  intend  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  transportation 
improvements  in  the  North  Shore- 
Central  Business  District  (CBD)  Corridor 
in  Pittsburgh,  Pennsylvania.  The  EIS  is 
being  prepared  in  conformance  with  the 
National  Envirorunental  Policy  Act 
(NEPA)  and  will  also  satisfy  the 
requirements  of  the  1990  Clean  Air  Act 
Amendments  (CAAA). 

The  City  of  Pittsburgh  and  the 
Southwestern  Pennsylvania  Regional 
Planning  Commission  (SPRPC)  initiated 
the  North  Shore/CBD  Transportation 
Corridor  Major  Investment  Study  (MIS) 
in  Fall  1997.  Under  the  MIS,  a  long  list 
of  road  and  transit  aUematives  were 
generated  and  analyzed  for  their 
physical  feasibility  and  ability  to  serve 
the  needs  of  the  corridor.  This  list  was 
screened  to  a  short  list  of  alternatives 
which  will  be  analyzed  under  the  EIS. 

The  EIS  will  evaluate  a  No-Build 
Alternative,  a  Transportation  System 
Management  (TSM)  Alternative  which 
includes  enhanced  bus  service  and 
pedestrian  facilities,  and  the  Build 
Alternatives  which  would  include  one 
or  more  of  the  following  transportation 
projects:  two  Intermodal  Transportation 
Centers  (ITC's),  a  ramp  from  an  ITC  to 
a  highway,  a  people  mover  system 
including  a  possible  low-speed  Maglev 
technology,  and  an  extension  of  Port 
Authority's  existing  light  rail  transit  line 
into  the  North  Shore. 
DATES:  Conmient  Due  Date:  Written 
comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  must  should  be  sent  to  Port 


Authority  by  February  19, 1999.  Public 
Scoping  Meetings  will  be  held  on 
Tuesday,  February  2, 1999  at  12:00  and 
at  6:00  p.m.  at  the  Southwestern 
Pennsylvania  Commission.  31st  Floor. 
See  ADDRESSES  below. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Mr. 
Bruce  W.  Ahem,  Assistant  General 
Manager  of  Business  Development  and 
Planning.  Port  Authority  of  Allegheny 
County,  2235  Beaver  Avenue, 
Pittsburgh,  PA  15233.  Two  Public 
Scoping  Meetings  will  be  held  at  the 
following  location:  Southwestern 
Pennsylvania  Commission,  31st  Floor; 
425  Sixth  Avenue  in  Downtown 
Pittsburgh,  15219.  See  DATES  above. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Garrity.  Federal  Transit  Administration, 
Region  III,  (215)  656-7100  or  Anthony 
L.  Mento,  Federal  Highway 
Administration,  Pennsylvania  Division, 
(717) 221-3461. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

The  FTA,  FHWA,  and  the  Port 
Authority  invite  interested  individuals, 
organizations,  and  federal,  state,  and 
local  agencies  to  participate  ia 
establishing  the  purpose,  scope, 
framework,  and  approach  for  the 
environmental  emalysis  of  the 
alternatives  and  identifying  any 
significant  social,  economic,  or 
environmental  impacts  to  be  evaluated. 
At  the  two  Scoping  Meetings, 
presentations  will  be  made  which  will 
provide  a  description  of  the  proposed 
scope  of  the  study  as  well  as  a  plan  for 
an  active  citizen  involvement  program, 
a  work  schedule,  and  an  estimated  level 
of  effort  and  detail  of  the  analysis. 
Scoping  comments  may  be  made  at  the 
Public  Scoping  Meeting  or  in  writing 
within  thirty  days  after  publication  of 
this  notice.  See  the  "Scoping  Meetings" 
under  the  DATES  and  ADDRESSES  sections 
above  for  locations  and  times. 

The  Scoping  Meeting  will  begin  with 
an  "open  house"  where  attendees  will 
be  able  to  view  graphics  and  discuss  the 
project  with  staff  involved  in  the  study. 
A  presentation  on  the  project  will  be 
given  at  12:30  p.m.  and  6:30  p.m., 
followed  by  an  additional  opportunity 
for  questions  and  answers.  Scoping 
material  will  be  available  at  the  meeting 
or  in  advance  of  the  meeting  by 
contacting  Mr.  David  E.  Wohlwill, 
Project  Manager  at  (412)  237-7338.  A 
sign  language  interpreter  will  be 
available  for  the  hearing  impaired.  A 
TDD  number  (412)  231-7007  is  also 
available.  The  meeting  location  is 
accessible  to  persons  with  disabilities. 
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n.  Description  of  the  Study  Area  and 
Project  Need 

The  corridor  extends  roughly  from 
13th  Street  in  the  Strip  District,  through 
the  Golden  Triangle  between  Liberty 
Avenue  and  Fort  Duquesne  Boulevard, 
and  into  the  North  Shore  from  the  Fort 
Wayne  Railroad  Bridge  to  the  West  End 
Bridge  south  of  1-279  and  Route  65. 
Recently,  this  area  has  experienced  new 
development  and  redevelopment  such 
as  the  Western  Pennsylvania  History 
Center,  the  Cultural  District,  Andy 
Warhol  Museum,  new  Alcoa 
Headquarters,  and  Lincoln  Housing. 
Significant  new  development  is 
proposed  or  underway  including 
expansion  of  the  David  L.  Lawrence 
Convention  Center,  new  hotels,  the 
O'Reilly  Theater,  PNC  Ballpark,  new 
Steelers  Stadium,  Carnegie  Science 
Center  expansion,  a  North  Shore 
amphitheater,  new  parking  facilities, 
and  new  retail  and  office  development. 
The  vision  is  to  expand  Downtown  from 
its  traditional  Golden  Triangle  confines 
across  the  Allegheny  River  into  the 
North  Shore. 

This  corridor  experiences  significant 
congestion  during  peak  periods  and 
when  there  is  an  event  at  Three  Rivers 
Stadium.  Demand  for  parking  exceeds 
supply,  a  condition  which  will  be 
exacerbated  when  some  land  presently 
being  used  for  parking  will  be 
developed  for  other  purposes.  The 
North  Shore  area  is  perceived  is  difficult 
to  access.  Improved  transportation 
facilities  will  be  required  to  support 
new  development  in  the  corridor. 
Transit  linkages  between  the  major 
attractions  need  to  be  improved. 

in.  Alternatives 

The  following  describes  the  No-Build, 
TSM,  and  Build  Alternatives  that  were 
evaluated  in  the  MIS  and  are  being 
presented  for  further  study  in  the  North 
Shore/CBD  Transportation  Corridor 
DEIS: 

1.  No-Build  Alternative — Existing 
transit  service  and  programmed  new 
transportation  facilities  with  level  of 
transit  service  expanded  as  appropriate 
to  meet  projected  year  2020  travel 
demand. 

2.  TSM  Alternative — Enhanced  bus 
service  including:  high-frequency 
shuttle  bus  service  connecting  the  major 
attractions  and  hotels  in  the  corridor^ 
routing  of  regional  bus  services  through 
the  North  Shore;  and  a  network  of 
regional  express  buses  serving  Steelers 
and  Pirates  events.  To  ensure  service 
reliability  and  improve  bus  speeds, 
exclusive  bus  lanes  and  bus  priority 
treatments  are  proposed  for  periods  of 
high  congestion  (i.e.,  post-game  events). 


New  pedestrian  facilities  linking  the 
North  Shore  with  adjacent  communities 
are  also  included  in  this  alternative. 

3.  Build  Alternatives:  The  set  of  build 
alternatives  being  considered  in  the 
DEIS  include  the  following: 

a.  Intermodal  Transportation 
Centers — Two  Intermodal 
Transportation  Centers  (ITC's)  are 
proposed:  one  at  Federal  and  General 
Robinson  Streets  (ITC  #1)  and  the  other 
near  Reedsdale  Street  and  Allegheny 
Avenue  (ITC  #2).  These  would  be  high- 
capacity  (2.000+)  parking  garages 
connected  by  a  rapid  transit  line  to  the 
Golden  Triangle. 

b.  Roadway  Improvement — A  ramp 
from  ITC  #1  to  Route  28. 

c.  People  Mover  Gateway 
Alignment — Automated  people-mover 
operating  primarily  on  elevated 
guideways  using  vehicles  with  rubber 
tires  or  low-speed  Maglev  technology. 
This  alignment  begins  at  Fifth  and 
Liberty  Avenues,  traverses  Cecil  Way, 
crosses  over  Fort  Duquesne  Boulevard, 
extends  across  the  Allegheny  River  on  a 
new  bridge,- and  terminates  at  ITC  #1. 

d.  People  Mover  Fort  Wayne 
Alignment — Automated  people-mover 
operating  primarily  on  elevated 
guideways  using  vehicles  with  rubber 
tires  or  low-speed  Maglev  technology. 
This  alignment  begins  at  the  Steel  Plaza 
LRT  Station,  uses  a  portion  of  the  Penn 
Park  Line,  crosses  the  Allegheny  River 
either  on  the  lower  deck  of  the  Fort 
Wayne  Railroad  Bridge  or  on  a  new 
bridge  just  east  of  the  Fort  Wayne  Bridge 
and  then  turns  west  to  terminate  at  ITC 
#1. 

e.  LRT  Gateway  Alignment — This 
alignment  extends  from  the  existing 
Gateway  LRT  Station  in  the  Golden 
Triangle  in  a  subway  under  the 
Allegheny  River  to  a  station  at  or  near 
ITC  #1  and  then  west  to  the  Carnegie 
Science  Center  and  ITC  #2. 

f.  LRT  Fort  Wayne  Alignment — This 
ahgnment  connects  with  the  existing 
LRT  system  at  the  Steel  Plaza  Station, 
uses  a  portion  of  the  Penn  Park  Line  and 
crosses  the  Allegheny  River  on  either 
the  lower  deck  of  the  Fort  Wayne 
Railroad  Bridge  or  a  new  bridge  just  east 
of  the  Fort  Wayne  Bridge,  and  tiuns 
west  to  ITC  #1  and  further  west  to  ITC 
#2. 

IV.  Probable  EEfects 

The  FTA,  FHWA.  and  Port  Authority 
will  evaluate  all  significant 
environmental,  social,  and  economic 
impacts  of  the  alternatives  analyzed  in 
the  EIS.  Primary  environmental  issues 
include:  land  use,  neighborhood 
enhancement,  parklands.  traffic  and 
parking,  visual  impacts  and  aesthetics, 
archeological,  cultural  and  historic 


resources,  navigation  impacts  of  new 
river  crossings,  and  geotechnical  issues 
associated  with  tunnels.  Other  issues  to 
be  considered  are  floodplains,  wildlife 
and  vegetation  including  endangered 
species,  safety,  air  and  water  quality, 
hazardous  wastes,  displacements,  and 
energy  impacts.  The  impacts  will  be 
considered  for  both  construction  and 
operating  and  maintaining  the  new 
facilities.  Measures  to  mitigate  any 
adverse  impacts  will  be  developed  for 
consideration. 

V.  FTA  Procedures 

In  accordance  with  the  federal 
transportation  planning  regulations  (23 
CFR  Part  450)  and  the  federal 
environmental  impact  regulations  and 
related  procedures  (23  CFR  771),  the 
Draft  EIS  will  be  prepared  to  include  an 
evaluation  of  the  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  The  DEIS  will  consider  the 
public  and  agency  comments  received. 
Port  Authority,  in  concert  with  the  City 
of  Pittsburgh,  the  Pennsylvania 
Department  of  Transportation,  and  other 
affected  agencies  will  select  the 
preferred  alternative.  Then  Port 
Authority,  as  the  lead  agency,  will 
continue  with  the  preparation  of  the 
Final  EIS.  Opportunity  for  additional 
public  comment  will  be  provided 
throughout  all  phases  of  project 
development. 

Issued  on:  )anuary  14, 1999. 

Sheldon  A.  Kinbar, 

Regional  Administrator,  Federal  Transit 
Administration. 

[FR  Doc.  99-1234  Filed  1-19-99;  8:45  am] 

BILUNQ  CODE  4910-67-U 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33693] 

RailTex,  Inc.,  Mid-Michigan  Railroad, 
Inc.,  Michigan  Shore  Railroad,  Inc.,  and 
Grand  Rapids  Eastern  Railroad,  Inc.— 
Corporate  Family  Transaction 
Exemption 

RailTex.  Inc.  (RailTex).'  Mid- 
Michigan  Railroad.  Inc.  (MMRR). 
Michigan  Shore  Railroad.  Inc.  (MS),  and 
Grand  Rapids  Eastern  Railroad,  Inc. 
(GRE).  have  jointly  filed  a  verified 
notice  of  exemption.  MS  and  GRE  will 
be  merged  into  MMRR  with  MMRR 
being  the  surviving  corporation.  After 
consummation  of  the  transaction, 


'  RailTex  is  a  noncarrier  which  directly  controls 
22  Class  in  railroads  operatine  in  22  states,  as  well 
as  3  rail  carriers  that  operate  in  Canada. 
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RailTex  will  tontrol  20  Class  III 
railroads  in  the  United  States. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
December  31  1998. 

The  purpose  of  the  transaction  is  to 
simplify  RailTex's  corporate  structure 
and  eliminate  costs  associated  with 
separate  accounting,  tax,  bookkeeping 
and  reporting  functions.  The  properties 
of  the  rail  earners  involved  in  this 
transaction  aie  located  in  the  States  of 
Michigan,  Kansas,  Missouri  and  Texas. 

The  mergec  of  MS  and  GRE  into 
MMRR  is  a  transaction  within  a 
corporate  farqily  of  the  type  specifically 
exempted  fro^  prior  review  and 
approval  undier  49  CFR  1180.2(d)(3). 
The  parties  stfate  that  the  transaction 
will  not  resul|t  in  adverse  changes  in 
service  levels^  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  operating  outside 
the  corporateifamily. 

Under  49  IJ.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  ^rrier  of  its  statutory 
obligation  to  brotect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  proyide  for  labor  protection  for 
transactions  vender  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Clasp  III  rail  carriers  only,  the 
Board,  imderthe  statute,  may  not 
impose  labor  jprotective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  uiider  49  U.S.C.  10502(d) 
may  be  filed  it  any  time.  The  filing  of 
a  f)etition  to  Bevoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  3|693,  must  be  filed  with 
the  Surface  T^sportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell. 
P.C,  Ball  Janik  LLP,  Suite  225, 1455  F 
Street,  N.W.,  jWashington.  DC  20005. 

Board  decisions  and  notices  are 
available  on  Our  website  at 
WWW.STB.I^T.GOV. 

Decided:  January  12, 1999. 

By  the  Board,  David  M.  Konschnik. 
Director,  Officf  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  99-1  ll3  Filed  1-19-99;  8:45  am) 

WLUNQ  CODE  4t^$-0IM> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-67  (Sut)-No.  46X)] 

Soo  Line  Railroad  Company- 
Abandonment  Exemption — in  SL  Paul, 
Ramsey  County,  MN 

On  December  31, 1998,  Soo  Line 
Railroad  Company,  doing  business  as 
Canadian  Pacific  Railway  (Soo),  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  knowm  as  the  St.  Paul  Terminal 
Trackage  extending  fi^m  milepost 
17.29±  (southeast  of  Jackson  Street)  to 
the  end  of  the  line  at  milepost  18.19± 
(near  I-35E  North),  a  distance  of  .90± 
miles  in  Ramsey  County,  MN.  The  line 
traverses  U.S.  Postal  Service  Zip  Code 
55117  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment— doshen,  360 
LC.C.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  April  20, 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  wall 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  the  filing  fee,  which 
currently  is  set  at  $1,000.  See  49  CFR 
1002.2(11(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  February  9. 1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-57 
(Sub-No.  46X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Diane  P.  Gerth,  150  South 
Fifth  Street,  Minneapolis,  MN  55402. 
Replies  to  the  Soo  petition  are  due  on 
or  before  February  9, 1999. 


Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  vtdthin 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.EXDT.GOV." 

Decided:  January  12, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  99-1112  Filed  1-19-99;  8:45  amj 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fomi  12196 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
12196,  Small  Business  Office  Order 
Blank. 

DATES:  Written  comments  should  be 
received  on  or  before  March  22, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
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Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Small  Business  Office  Order 
Blank. 
OMB  Number:  1545-1638. 
Form  Number:  Form  12196. 
Abstract:  Form  12196  is  used  by 
Small  Business  Information  and 
Development  Centers  and  One-Stop 
Capital  Shops  to  order  IRS  tax  forms 
and  publications  for  distribution  to  their 
clients.  The  form  can  be  faxed  directly 
to  the  IRS  Area  Distribution  Center  for 
order  fulfillment,  packaging  and 
mailing. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2. 

The  follovtring  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiums  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  fiie 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  12, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-1150  Filed  1-19-99;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

pA-«-«2] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Pape'rwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-5-92  (TD 
8537),  Carryover  of  Passive  Activity 
Losses  and  Credits  and  At  Risk  Losses 
to  Bankruptcy  Estates  of  Individuals 
(§§1.1398-1  and  1.1398-2). 
DATES:  Written  comments  should  be 
received  on  or  before  March  22, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFOW^ATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Carryover  of  Passive  Activity 
Losses  and  Credits  and  At  Risk  Losses 
to  Bankruptcy  Estates  of  Individuals. 

OMB  Number:  1545-1375. 

Regulation  Project  Number:  IA-5-92. 

Abstract:  These  regulations  provide 
rules  for  the  carryover  of  a  debtor's 


passive  activity  loss  and  credit  under 
section  469  and  any  "at  risk"  losses 
under  section  465  to  the  bankruptcy 
estate.  The  regulations  apply  to  cases 
under  chapter  7  or  chapter  11  of  title  11 
of  the  United  States  Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600.000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  600,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  12. 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officr. 
(FR  Doc.  99-1151  Filed  1-1&-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Cofnmittee  on  the  Special 
Enrollment  Examination 

agency:  Internal  Revenue  Service, 
Office  of  Director  of  Practice,  Treasury. 
ACTION:  Noti(  e  of  establishment  of 
advisory  conrmittee;  invitation  to 
submit  nominations  for  advisory 
committee  msmbership. 


summary:  The  Director  of  Practice  gives 
notice  of  the  sstablishment  of  the 
Advisory  Committee  on  the  Special 
Enrollment  Examination.  The  Director 
of  Practice  al  >o  invites  individuals  and 
organization!  to  nominate  candidates 
for  membership  on  the  Committee. 
DATES:  Submit  nominations  on  or  before 
February  19,  1999. 
ADDRESSES:  Mail  nominations  to: 
Internal  Revenue  Service;  Office  of 
Director  of  Piactice,  C:AP:DOP;  1111 
Constitution  )(\ve.,  NW.  Washington,  DC 
20224. 
FOR  FURTHER 
Kathv  Black. 


INFORMATION  CONTACT: 
202-694-1851. 


SUPPLEMENT/^Y  INFORMATION: 
Establishmeiit  of  Advisory  Committee 

In  accordance  with  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(FACA),  Public  Law  92-463,  86  Stat. 
770,  the  Director  of  Practice  hereby 
gives  notice  if  the  establishment  of  the 
Advisory  Coiimittee  on  the  Special 
Enrollment  mcamination. 

Section  330  of  31  U.S.C.  authorizes 
the  Secretary  of  the  Treasury  to  require 
that  represenjlatives  before  the 
Department  demonstrate  their 
"competency  to  advise  and  assist 
persons  in  presenting  their  cases." 
Pursuant  to  tnat  statute,  the  Secretary 
has  promulgated  the  regulations 
governing  pructice  before  the  Internal 
Revenue  Sen  rice,  which  are  found  at  31 
CFR  part  10  (ind  are  separately 
published  in  pamphlet  form  as  Treasury 
Department  Circular  No.  230  (to  order 
call  1-800-8  J9-3676). 

The  regula  ;ions  provide  that  enrolled 
agents  are  among  the  classes  of 
individuals  eligible  to  practice  before 
the  Internal  Revenue  Service.  The 
regulations  also  authorize  the  Director 
of  Practice  td  pass  upon  applications  for 
enrollment  atid  to  grant  enrollment  to 
applicants  who  demonstrate  special 
competence  in  tax  matters  by  written 
examination  (administered  by  the 
Internal  Revenue  Service.  This  written 


examination  is  the  Special  Enrollment 
Examination  (SEE). 

The  purpose  of  the  Committee  is  to 
advise  the  Director  of  Practice  on  the 
SEE.  The  Committee's  advisory 
functions  will  include,  but  will  not 
necessarily  be  limited  to:  (1) 
Considering  areas  of  federal  tax 
knowledge  that  should  be  treated  on  the 
examination;  (2)  developing 
examination  questions;  and  (3) 
recommending  passing  scores. 

Invitation  To  Submit  Nominations  for 
Advisory  Committee  Membership 

The  Director  of  Practice  invites 
individuals  and  organizations  to 
nominate  candidates  for  membership  on 
the  Committee.  Committee  members 
must  possess  professional  or  academic 
qualifications  sufficient  to  allow 
contributions  to  the  Committee's 
advisory  functions.  In  addition. 
Committee  members  will  be  screened 
for  compliance  with  the  Federal  tax 
laws.  Current  or  former  status  as  an 
enrolled  agent  is  not  a  requirement  for 
Committee  membership. 

If  the  SEE  is  to  provide  objective  and 
fair  indicia  of  special  competence  in 
Federal  taxation,  the  SEE's  specific 
subject  matter  and  questions  must  not 
become  publicly  available  prior  to 
administration  of  the  examination. 
Consequently,  most  Committee 
meetings  will  be  closed  to  public 
participation.  With  respect  to  such 
closed  meetings.  Committee  members 
must  be  prepared  to  maintain  the 
confidentiality  of  their  deliberations  and 
advice. 

FACA  mandates  that  the  membership 
of  the  Committee  be  fairly  balanced  in 
terms  of  the  points  of  view  presented 
and  the  functions  to  be  performed.  To 
that  end,  the  Director  of  Practice  will 
consider  nominations  of  all  qualified 
individuals.  Individuals  may  nominate 
themselves;  an  individual  may 
nominate  other  individuals;  or 
professional  associations  or  other 
organizations  may  nominate 
individuals. 

A  nomination  may  be  in  any  format, 
but  it  must  state  that  the  nominee  is 
willing  to  accept  an  appointment  to 
Committee  membership,  and  it  must 
give  full  details  of  the  nominee's 
qualifications.  Nominations  should  not 
include  copies  of  articles  or  other 
publications. 

Appointment  to  the  Committee  will 
be  for  a  two-yeeu-  term.  The  Committee 
is  expected  to  meet  up  to  four  times  a 
year.  Members  should  be  prepared  to 


devote  from  125  to  175  hours  per  year, 
including  meetings,  to  the  Committee's 
work.  Members  will  be  reimbursed,  in 
accordance  with  Government 
regulations,  for  expenses 
(transportation,  meals,  and  lodging) 
incurred  in  connection  with  Committee 
meetings. 

Dated:  January  11,  1999. 
Patrick  W.  McDonough, 

Director  of  Practice. 

(FR  Doc.  99-1149  Filed  1-19-99;  8:45  am] 

BILUNO  CODE  4830-01 -P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393.  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "John  Singer 
Sargent,"  imported  from  abroad  for 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery  of 
Art,  Washington,  DC,  from  on  or  about 
February  21,  1999,  to  on  or  about  May 
31, 1999  and  at  the  Museum  of  Fine 
Arts,  Boston,  Massachusetts  from  on  or 
about  June  23, 1999,  to  on  or  about 
September  26, 1999,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Manning,  Assistant  General 
Counsel,  202/619-5997,  and  the  address 
is  Room  700,  U.S.  Information  Agency, 
301  4th  Street,  SW,  Washington,  DC 
20547-0001. 

Dated:  January  12, 1999. 
Les  Jin, 

General  Counsel. 

(FR  Doc.  99-1146  Filed  1-19-99;  8:45  am] 
BILUNG  CODE  8230-01-M 
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Part  II 

Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  285  et  al. 
Atlantic  Highly  Migratory  Species  (HMS) 
Fisheries,  Fishery  Management  Plan,  Plan 
Amendment,  and  Consolidation  of 
Regulations;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285.  600,  630.  635.  644. 
and  678 

[Docket  No.  98121 630a-830&^1;  I.D. 
071698B] 

RIN  0648-AJ67 

Atlantic  Highi^  Migratory  Species 
(HMS)  Fisheries;  Fishery  Management 
Plan,  Plan  Amendment,  and 
Consolidation  of  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMF$),  National  Oceanic  and 

Atmospheric  i^dministration  (NOAA), 

Commerce,     j 

ACTION:  Propoied  rule;  request  for 

comments. 


SUMMARY:  NMfS  proposes  regulations  to 
implement  th«  draft  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish.  and  Sharks  (HMS  FMP),  and 
draft  Amendnjent  1  to  the  Atlantic 
Billfish  Fishery  Management  Flan 
(Billfish  FMP).  The  proposed 
regulations  would  address  requirements 
of  the  Magnuspn-Stevens  Fishery 
Conservation  |nd  Management  Act 
(Magnuson-Stevens  Act),  implement 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunai  (ICCAT)  as  required  by 
the  Atlantic  Tunas  Convention  Act 
(ATCA).  and  consolidate  existing 
regulations,  o^anized  by  species,  for 
the  conservatijon  and  management  of 
highly  migratory  species  (HMS)  into  one 
part  of  the  Code  of  Federal  Regulations 
(CFR),  organised  by  theme,  as  part  of  the 
President's  Regulatory  Reinvention 
Initiative.        j 

NMFS  previously  published  a  Notice 
of  AvailabiUt^  for  the  HMS  FMP  and  for 
Amendment  1  to  the  Billfish  FMP. 
NMFS  extendi  the  comment  p>eriod  for 
the  HMS  FMP  and  reopens  the  comment 
period  for  the  Billfish  FMP  to  coincide 
with  the  proposed  rule.  NMFS  will 
annoimce  public  hearings  to  receive 
comments  fi'otn  fishery  participants  and 
other  membeiB  of  the  public  regarding 
this  proposed] rule,  the  draft  HMS  FMP, 
Amendment  i  to  the  Billfish  FMP  and 
associated  supporting  documents  in  a 
separate  Federal  Register  document. 
NMFS  requests  comments  specifically 
on  the  revised  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  updated 
since  publication  of  the  Draft  HMS 
FMP,  and  thejIRFA  associated  with  the 
billfish  management  measures. 

DATES:  Conmients  on  the  proposed  rule, 
the  HMS  FMIt,  Amendment  1  to  the 


Billfish  FMP  and/or  supporting 
docimients  must  be  received  by  March 
4, 1999.  Public  hearings  on  this 
proposed  rule  will  be  held  in  February 
1999  and  will  be  announced  in  a 
separate  Federal  Register  docvmient. 
ADDRESSES:  To  submit  comments  on,  or 
to  obtain  copies  of,  the  draft  HMS  FMP, 
the  draft  Amendment  1  to  the  Billfish 
FMP,  the  proposed  rule  and  supporting 
documents,  including  the  revised  IRFA, 
or  a  summary  of  these  items,  contact 
Rebecca  Lent,  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282,  phone  (301)  713-2347, 
fax  (301)  713-1917.  Send  comments 
regarding  the  burden-hour  estimates  or 
other  aspects  of  the  collection-of- 
information  requirements  contained  in 
this  proposed  rule  to  Rebecca  Lent  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida  regarding  tima  issues  at  (978) 
281-9260;  Jill  Stevenson  regarding 
swordfish  issues  at  (301)  713-2347; 
Margo  Schulze  regarding  shark  issues  at 
(301)  713-2347;  Buck  Sutter  regarding 
billfish  issues  at  (727)  570-5447;  Karyl 
Brewster-Geisz  regarding  limited  access 
at  (301)  713-2347;  and  Chris  Rogers 
regarding  the  regulatory  consolidation  at 
(301)  713-2347. 

SUPPLEMENTARY  INFORMATION:  Atlantic 
HMS  included  in  the  HMS  FMP  are 
Atlantic  swordfish  [Xiphias  gladius), 
west  Atlantic  bluefin  tuna  [Thunnus 
thynnus),  Atlantic  yellowfin  tuna  (T. 
albacares),  Atlantic  bigeye  tuna  (T. 
obesus).  North  Atlantic  albacore  tuna  (T. 
alalunga),  west  Atlantic  skipjack  tuna 
{Katsuwonus  pelamis],  39  species  of 
Atlantic  sharks  grouped  into  three 
management  sub-groups.  Four  species  of 
Atlantic  billfish  other  than  swordfish 
are  also  Atlantic  HMS,  and  they  are 
included  in  the  Billfish  FMP:  Atlantic 
blue  marlin  {Makaira  nigricans), 
Atlantic  white  marlin  (Tetrapturus 
albidus),  west  Atlantic  sailfish 
[Istiophorus  platyptenis),  and  west 
Atlantic  spearfish  (T.  pfluegeri).  U.S. 
fishing  vessels,  both  commercial  and 
recreational,  fish  for  Atlantic  HMS  in 
the  North  and  South  Atlantic  Ocean, 
Gulf  of  Mexico,  and  Caribbean  Sea.  The 
fisheries  for  Atlantic  tunas,  swordfish, 
sharks,  and  billfish  each  have  some 
unique  characteristics,  but  they  overlap 
considerably  in  participants,  gear  usage, 
and  species  pursued. 

Atlantic  HMS  migrate  widely 
throughout  the  North  and  South 


Atlantic  Ocean,  including  the 
Mediterranean  Sea,  the  Gulf  of  Mexico, 
and  the  Caribbean  Sea,  requiring 
cooperative  management  not  only 
among  different  user  groups  within  the 
United  States,  but  also  between  the 
United  States  and  other  fishing  nations. 
In  some  cases,  the  United  States 
accounts  for  only  a  small  portion  of  the 
total  Atlantic-wide  mortality  for  a 
species,  and  unilateral  management 
action  could  not  be  expected  to  have 
significant  effect  on  the  status  of  the 
stock.  In  other  cases,  the  United  States 
accounts  for  a  larger  portion  of  Atlantic- 
wide  fishing  mortality,  giving  it  more 
influence  on  total  fishing  mortality 
levels.  In  all  cases,  however,  the 
international  component  of  the  fishery 
is  an  important  consideration  in 
developing  and  implementing  domestic 
management  measures. 

To  meet  requirements  of  the 
Magnuson-Stevens  Act.  NMFS  prepared 
an  FMP  for  Atlantic  timas,  swordfish 
and  sharks  and  an  amendment  to  the 
Billfish  FMP.  NMFS  published  a  Notice 
of  Availability  of  the  Draft  Amendment 
1  to  the  Billfish  FMP  on  October  9, 1998 
(63  FR  54433)  with  a  comment  period 
ending  on  January  7, 1999  and  a  Notice 
of  Availability  of  the  Draft  HMS  FMP  on 
October  26,  1998  (63  FR  57093)  with  a 
comment  period  ending  on  January  25, 
1999.  NMFS  extends  the  comment 
periods  for  these  documents  to  coincide 
with  the  conunent  period  on  this 
proposed  rule.  Therefore,  comments  are 
invited  and  may  address  the  HMS  FMP, 
Amendment  1  to  the  Billfish  FMP,  the 
supporting  documents,  the  proposed 
rule  or  all  of  these  items,  but  must  be 
received  by  March  4, 1999  to  be 
considered  in  the  decisions  on  the  HMS 
FMP,  Amendment  1  to  the  Billfish  FMP 
and  the  final  rule.  All  comments 
received  by  March  4, 1999,  whether 
specifically  directed  to  any  of  the 
documents  or  to  the  proposed  rule,  will 
be  considered  in  the  decisions  on  the 
final  documents  and  the  final  rule. 

The  following  is  an  outline  of  the 
information  presented  in  the  preamble 
to  this  proposed  rule: 

L  Background 

A.  Regulatory  Consolidation 

B.  Fishery  Management  Plans 

C.  The  HMS  Management  Process 
n.  Management  Strategy 

A.  Problems  and  Objectives 

B.  Management  Measures 
in.  Quotas  and  Monitoring/ 

Adjustment  Procedures 

A.  Quotas 

B.  Accounting  for  All  Sources  of 
Fishing  Mortality 

C.  Quota  Adjustment  Procedures 
IV.  Restrictions  on  Catch  and 

Retention 
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V.  Minimize  Bycatch  and  Bycatch 
Mortality 

A.  Marine  Mammal  Bycatch 

B.  Finfish  Bycatch 

VI.  Improve  Data  Collection  and 
Enforcement 

Vn.  Administrative  and  Procedural 
Changes 

VIII.  Limited  Access  Program 

A.  Permit  Categories 

B.  Eligibility  Criteria 

C.  Permit  Process 

D.  Transfer  of  Permits 

E.  Vessel  Upgrading 

F.  Ownership  Limits 

IX.  Essential  Fish  Habitat  (EFH) 

X.  Minor  Administrative  and 
Technical  Changes 

XI.  Applicabihty  of  Regulations  in 
State  Waters 

I.  Background 

A.  Regulatory  Consolidation 

On  November  6, 1996,  NMFS 
published  a  proposed  rule  consolidating 
fishery  regulations  pertaining  to 
Atlantic  HMS  (61  FR  57361). 
Backgrovmd  information  about  the  need 
for  the  consolidation  appeared  in  the 
preamble  to  that  proposed  rule  and  is 
not  repeated  here.  Since  that  proposed 
rule  was  issued,  several  significant 
changes  to  HMS  regulations  were  made 
necessary  by  new  legislative 
requirements,  ICCAT  recommendations, 
and  several  domestic  management 
initiatives  including  limited  access 
systems  for  the  Atlantic  swordfish  and 
shark  fisheries.  Considering  comments 
submitted  to  date,  NMFS  elected  to  re- 
propose  the  technical  and 
administrative  changes  from  the 
consolidation  in  the  context  of  the  HMS 
FMP  implementation.  This  proposed 
rule  carries  out  the  President's  directive 
on  regulatory  reform  with  respect  to 
existing  regulations  for  the  conservation 
and  management  of  Atlantic  HMS  in  the 
exclusive  economic  zone  (EEZ),  and,  as 
applicable,  in  regulatory  areas  beyond 
the  U.S.  EEZ. 

Regulations  pertaining  to  management 
of  Atlantic  HMS  are  currently  found  in 
species-specific  sections  of  the  Code  of 
Federal  Regulations  (50  CFR  parts:  285- 
-Atlantic  Tunas  Fisheries,  630 — Atlantic 
Swordfish  Fishery,  644-Atlantic 
Billfishes,  and  678 — Atlantic  Sharks). 
These  regulations  are  proposed  to  be 
consolidated  into  a  new  part:  635- 
Atlantic  Highly  Migratory  Species.  The 
intent  is  to  make  the  regulations  more 
concise,  clearer,  and  easier  to  use  than 
the  previous  regulations. 

B.  Fishery  Management  Plans 

Atlantic  HMS  that  transit  the  U.S. 
EEZ  are  managed  under  the  authority  of 


the  Magnuson-Stevens  Act  and,  in  the 
case  of  tunas,  swordfish,  and  billfish, 
also  imder  ATCA.  ATCA  authorizes  the 
Secretary  of  Commerce  to  implement 
the  binding  recommendations  of  ICCAT, 
to  which  the  United  States  is  a 
contracting  party.  ICCAT  recommends 
harvest  levels,  minimum  sizes,  and 
other  management  measures  for 
implementation  by  its  25  contracting 
parties.  Through  its  scientific  body, 
ICCAT  conducts  stock  assessments  and 
other  Atlantic  HMS-related  research.  It 
is  the  intent  of  the  HMS  FMP  and 
Amendment  1  to  the  Billfish  FMP  to 
issue  regulations  for  HMS  fishery 
management  under  the  dual  authority  of 
ATCA  and  the  Magnuson-Stevens  Act. 
whenever  possible.  In  some  cases,  such 
as  for  sharks,  management  authority  is 
limited  to  the  Magnuson-Stevens  Act;  in 
other  cases,  such  as  for  South  Atlantic 
swordfish  and  southern  albacore,  the 
Magnuson-Stevens  Act  does  not  apply 
because  the  stock  does  not  venture  into 
the  U.S.  EEZ. 

The  Magnuson-Stevens  Act  is  the 
primary  legislation  affecting  domestic 
management  of  fisheries  in  the  U.S. 
EEZ.  Further  guidance  on  interactions  of 
HMS  fisheries  with  protected  resources 
is  given  under  the  Endangered  Species 
Act  (ESA)  and  the  Marine  Mammal 
Protection  Act  (MMPA).  Provisions  of 
the  Magnuson-Stevens  Act  allow  NMFS 
and  the  eight  regional  fishery 
management  councils  (the  Councils)  to 
develop  FMPs  that  are  implemented 
through  regulations  to  manage  the 
Nation's  fishery  resources.  Generally, 
FMPs  contain  objectives  for  each  fishery 
and  guidance  on  allowable  gear  types  in 
the  fisheries;  acceptable  harvest  levels; 
restrictions  on  the  time,  area,  or  manner 
in  which  fish  may  be  caught;  and 
consideration  of  how  the  fishery  affects 
other  parts  of  the  marine  ecosystem  or 
coastal  communities,  including 
essential  fish  habitat  (EFH),  non-target 
finfish,  marine  mammals,  sea  turtles, 
and  sea  birds. 

FMPs  and  their  implementing 
regulations  must  be  consistent  with 
each  of  the  10  national  standards  set 
forth  in  the  Magnuson-Stevens  Act,  as 
well  as  with  the  Act's  general 
requirements  for  the  contents  of  FMPs 
and  the  Act's  requirement  that 
overfished  fisheries  be  rebuilt. 
Additionally,  FMPs  to  manage  HMS  and 
their  implementing  regulations  must  be 
consistent  with  section  304(g)  of  the 
Magnuson-Stevens  Act,  which  pertains 
specifically  to  Atlantic  HMS  and 
requires  NMFS  to  consuh  with  the 
Councils  and  advisory  panels  (APs); 
minimize  disadvantages  resulting  from 
implementation  of  domestic 
conservation  and  management  measures 


to  U.S.  fishermen  relative  to 
international  fisheries  to  the  extent 
practicable;  provide  a  reasonable 
opportunity  for  fishermen  to  harvest  an 
allocation,  quota,  or  fishing  mortality 
level  allocated  to  the  United  States 
under  an  international  agreement; 
review,  on  a  continuing  basis,  and 
revise  as  appropriate  measures  included 
in  this  plan;  and  diligently  pursue, 
through  international  entities, 
comparable  international  management 
measures.  Regarding  HMS  management. 
NMFS  is  also  required  to  ensure  that 
management  measures  promote 
international  conservation;  consider 
traditional  fishing  patterns  of  the  U.S. 
fleet;  allocate  fishing  privileges  fairly 
and  equitably;  and  promote,  to  the 
extent  practicable,  research  programs 
that  include  tagging  and  release  of  HMS. 
Currently,  Atlantic  billfish,  swordfish, 
and  sharks  are  managed  under  FMPs 
developed  and  implemented  under  the 
authority  of  the  Magnuson-Stevens  Act. 
No  Magnuson-Stevens  Act  FMP  has 
previously  been  developed  for  Atlantic 
tunas,  although  regulations  have  been 
developed  under  ATCA  with 
consistency  with  the  Magnuson-Stevens 
Act  in  mind.  The  draft  HMS  FMP 
integrates  management  of  Atlantic 
tunas,  swordfish,  and  sharks  by 
combining  management  measures  for 
the  three  species  groups  into  one  FMP. 
NMFS  elected  to  combine  the  FMP  for 
tunas,  swordfish,  and  sharks  in 
recognition  of  the  multispecies  nature  of 
these  fisheries  and  to  promote  better 
integration  of  HMS  management.  A 
single  management  plan  for  these 
species  will  help  ease  the  regulatory 
burden  on  user  groups  and  is  consistent 
with  the  ecosystem-oriented  provisions 
of  the  National  Environmental  Policy 
Act  and  with  the  Presidential 
Regulatory  Reform  Initiative. 

The  U.S.  fishery  for  Atlantic  billfish  is 
a  recreational  fishery  only  (no 
commercial  retention  is  allowed)  and, 
given  its  unique  characteristics,  will 
continue  to  be  managed  separately 
under  the  FMP  for  Atlantic  Billfish. 
However,  NMFS  recognizes  the 
multispecies  nature  of  all  HMS  fisheries 
and  the  need  for  well-integrated 
management  of  fishing  activity  for  all 
HMS.  Wherever  possible,  management 
objectives  and  practices  are  integrated, 
and  analyses  have  been  conducted  with 
consideration  of  the  overlapping 
participation,  target  species,  and 
habitats  of  these  multispecies  fisheries. 
The  HMS  FMP  and  Amendment  1  to  the 
Billfish  FMP  overlap  in  certain 
preferred  measures  due  to  the 
multispecies  nature  of  L^e  recreational 
and  pelagic  longline  fisheries  and  the 
need  for  combined  data  collection  in  all 
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HMS  fisheries  This  proposed  rule 
would  impleiient  both  the  integrated 
HMS  FMP  ani  Amendment  1  to  the 
Billfish  FMP.  ; 

C.  The  HMS  l^anagement  Process 

The  HMS  N^anagement  Process 
encompasses  administrative  procedures 
that  NMFS  foBows  in  developing  FMPs 
and  implemeiiting  regulations.  Congress 
gave  the  Secr^ary  of  Commerce 
(Secretary)  management  authority  for 
Atlantic  HMS] in  1990,  foUowring  many 
years  of  joint  Management  for  several  of 
these  species  py  the  five  Atlantic,  Gulf, 
and  Caribbean  Councils  and  for  Atlantic 
tunas  under  ICCAT.  The  Secretary  has 
delegated  management  of  Atlantic  HMS 
to  the  Adminifetrator  of  NOAA,  who 
delegated  it  ta  the  Assistant 
Administrator  for  Fisheries,  NMFS 
(AA).  Within  NMFS.  daily 
responsibility! for  management  of 
Atlantic  HMS! fisheries  rests  with  the 
Office  of  Sustainable  Fisheries,  and  is 
carried  out  by|the  HMS  Management 
Division.         1 

The  development  of  an  FMP  or  plan 
amendment  commences  vdth  the 
preparation  o(  a  document  that 
describes  issu^s  in  the  fisheries  and 
states  optionsjfor  management  (the 
scoping  document).  The  October  1997 
scoping  document,  which  covered  all 
HMS  species,  was  used  as  the  basis  for 
discussion  at  ^1  pubUc  scoping 
meetings  that  were  held  throughout  the 
management  tegion  in  October  and 
November  19^7  (62  FR  54035.  October 
17,  1997).  Puplic  comments  at  scoping 
meetings  and  iduring  the  accompanying 
comment  perijod  were  reviewed  and 
considered  in  preparation  of  draft  HMS 
FMP  documents. 

The  HMS  AP  and  the  Billfish  AP  were 
established  pursuant  to  the  Magnuson- 
Stevens  Act  (section  302  (g)(1)).  The 
HMS  AP  advised  NMFS  throughout  the 
development  bf  the  scoping  document 
and  of  the  drajft  FMP.  The  HMS  AP  is 
composed  of  ^presentatives  of  the 
commercial.  Recreational . 
environmental,  and  scientific  sectors,  as 
well  as  one  representative  from  each  of 
the  five  fishery  management  councils 
that  work  with  Atlantic  HMS  and  the 
Chair,  or  the  (Chair's  designee,  of  the 
U.S.  ICCAT  i^dvisory  Committee.  Each 
of  the  Atlantic  and  Gulf  Coast  states,  as 
well  as  the  Virgin  Islands  and  Puerto 
Rico,  may  send  a  non-voting 
representativf  to  AP  meetings  to 
participate  in'the  process.  The  Billfish 
AP  is  compoaed  of  members  of  the 
recreational.  Commercial, 
environmental,  and  scientific 
communitiesJ  as  well  as  fishery 
management  pouncil  representatives 
and  non-votiiig  state  members.  AP 


meetings  are  open  to  the  public,  and 
NMFS  rotates  meeting  locations 
throughout  the  management  region  to 
provide  fishery  participants  a 
reasonable  opportunity  to  attend 
meetings.  For  all  but  the  final  meetings, 
the  HMS  and  Billfish  APs  convened  at 
the  same  locations  with  agendas 
arranged  to  allow  joint  discussion  of 
overlapping  issues. 

The  HMS  AP  met  six  times  in 
development  of  the  draft  HMS  FMP.  At 
the  first  meeting,  in  October  1997, 
members  of  both  APs  provided  input  on 
the  draft  scoping  document.  The 
document  was  extensively  revised 
following  the  APs'  input  before  it  was 
distributed  to  the  general  public  (62  FR 
54035,  OctoberT7, 1997).  The  second 
AP  meeting,  held  in  Baltimore,  MD,  in 
January  1998,  focused  on  Atlantic 
bluefin  tuna  (BFT)  issues,  specifically, 
on  quota  allocations  and  effort  controls 
for  the  HMS  AP.  The  Billfish  AP 
discussed  the  implementation  of  an 
ICCAT  recommendation  to  reduce 
billfish  landings  by  25  percent  by  1999, 
and  NMFS  subsequently  implemented 
measures  through  an  interim  rule  under 
the  authority  of  the  Magnuson-Stevens 
Act.  At  its  third  meeting,  held  in 
Tampa,  FL,  in  March  1998,  the  HMS  AP 
and  the  Billfish  AP  advised  NMFS  on 
criteria  that  should  be  considered  in 
overfishing  definitions,  and  developing 
rebuilding  programs  for  overfished 
HMS. 

The  AP  reviewed  draft  sections  of  the 
HMS  FMP  at  its  fourth  meeting  in 
Hauppauge,  NY,  in  May  1998.  Draft 
sections  included  issues  and  objectives 
for  management,  the  management  imit, 
alternatives  to  rebuild  overfished 
fisheries,  and  descriptions  of  fishing 
activities.  In  July  1998,  the  Billfish  AP 
and  the  HMS  AP  met  in  Alexandria,  VA, 
to  discuss  measures  that  would 
minimize  bycatch  and  bycatch  mortality 
in  all  HMS  fisheries,  and  the  HMS  AP 
met  separately  to  discuss  shark  issues. 
The  HMS  AP  reviewed  the  pre-draft 
HMS  FMP  at  its  sixth  meeting,  held 
August  27-28, 1998,  in  Warwick,  RI. 
The  Billfish  AP  reviewed  the  pre-draft 
Amendment  1  to  the  Billfish  FMP  at  its 
sixth  meeting,  held  September  2-3, 
1998,  in  St.  Croix,  U.S.  Virgin  Islands. 
These  draft  documents  had  been 
extensively  revised  following  each  AP 
meeting. 

Restrictions  on  the  billfish  fishery  to 
implement  the  ICCAT  recommendation 
were  discussed  in  several  AP  meetings 
and  resulted  in  an  interim  rule  (63  FR 
14030,  March  24,  1998),  which 
established  tournament  registration  and 
reporting  requirements,  and  increased 
minimum  sizes  for  blue  and  white 
marlin.  An  extension  of  that  interim 


rule  followed  (63  FR  51859,  September 
29,  1998),  which  further  increased  the 
blue  marlin  minimum  size  and 
established  a  retention  limit  of  one 
marlin  per  vessel  per  day  (adjustable  by 
the  AA).  An  amendment  to  that  rule 
removed  the  measure  that  would  allow 
the  AA  to  reduce  the  retention  limit  to 
zero.  NMFS  also  proposes  these 
measures  as  part  of  this  rule  to 
implement  Amendment  1  to  the  Billfish 
FMP. 

This  proposed  rule  would  implement 
the  preferred  alternatives  identified  in 
the  draft  HMS  FMP  (63  FR  57093, 
October  26. 1998)  and  Amendment  One 
to  the  Billfish  FMP  (63  FR  54433, 
October,  9, 1998).  NMFS  will  hold  a 
series  of  public  hearings  to  solicit 
comments  on  this  proposed  rule  and  the 
FMP  documents.  The  purpose  of  the 
public  hearings  is  to  provide  NMFS 
with  additional  information  to  evaluate 
impacts  and  the  effectiveness  of  the 
proposed  measures.  NMFS  has  updated 
the  economic  analyses  related  to  the 
HMS  FMP  and  Amendment  1  to  the 
Billfish  FMP  since  their  publication  to 
include  updated  analyses  of  limited 
access  under  more  recent  eligibility 
criteria,  and  analyses  of  billfish 
measures,  respectively.  NMFS 
specifically  requests  comments  on  these 
updated  analyses.  During  the  comment 
period,  NMFS  wall  hold  additional  HMS 
and  Billfish  AP  meetings. 

II.  Management  Strategy 

The  regulations  contained  in  this 
proposed  rule  would  completely  replace 
current  regulations  for  all  Atlantic  HMS, 
including  billfish.  Thus,  NMFS  intends 
that  the  regulatory  text  proposed  here 
restates  all  existing  regulations  that  it 
intends  to  retain.  In  addition  to  the 
consolidation  of  current  regulations, 
NMFS  proposes  numerous  regulatory 
changes  to  incorporate  new  elements  of 
the  HMS  FMP  and  Amendment  1  to  the 
Billfish  FMP  (e.g.,  rebuilding  overfished 
stocks)  and  to  achieve  consistency  in 
the  HMS  regulations.  NMFS  has 
performed  a  thorough  review  of  the 
restructured  regulatory  text  to  ensure 
that  all  changes  are  noted.  However, 
given  the  scope  of  the  restructuring, 
certain  changes  may  not  be  specifically 
identified  and  explained,  or  unintended 
changes  may  have  been  made. 
Identification  of,  and  comments  on  any 
such  inadvertent  or  imexplained 
changes  are  specifically  invited. 

A.  Problems  and  Objectives 

Amendment  1  to  the  Atlantic  Billfish 
FMP  identifies  several  management 
problems  affecting  billfish  stocks:  (1) 
Overfished  blue  and  white  marlin 
stocks,  (2)  excess  fishing  mortality 
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caused  by  bycatch  and  discards,  (3) 
compliance  with  ICCAT 
recommendation  to  reduce  marlin 
landings,  (4)  need  for  improved  data 
collection,  and  (5)  decreased  or 
unknown  stock  levels  of  sailfish  and 
longbill  spearfish. 

Several  management  objectives  are 
presented  in  draft  Amendment  1  to  the 
Billftsh  FMP  to  address  these  problems: 
(1)  Prevent  overfishing,  (2)  rebuild 
stocks  and  monitor  all  fishing  mortality 
from  directed  and  incidental  catch,  (3) 
promote  comparable  international 
conservation,  (4)  minimize  bycatch  and 
bycatch  mortality  to  the  extent 
practicable,  (5)  coordinate  midtispecies 
fisheries,  (6)  improve  data  collection,  (7) 
promote  live  release  of  billfish,  (8) 
protect  EFH,  (9)  manage  for  optimimi 
yield,  and  (10)  minimize  adverse 
impacts  on  recreational  and  commercial 
activities.  Amendment  1  would  add 
these  to  the  existing  objectives  of  the 
Billfish  FMP. 

The  following  management  problems 
are  identified  in  the  HMS  FMP:  (1) 
Overfished  populations  of  HMS,  (2) 
excess  fishing  mortality  caused  by 
bycatch  and  discards,  (3) 
inconsistencies  and  inadequacies  in 
international  compliance  with 
conservation  and  management 
measures,  (4)  the  need  to  assure  optimal 
data  collection,  (5)  the  need  for 
integrated  and  streamlined  domestic 
HMS  management,  and  (6) 
overcapitalization. 

The  draft  HMS  FMP  lists  several 
management  objectives  for  the  fisheries 
for  Atlantic  timas,  swordfish,  and 
sharks,  paraphrased  here:  (1)  Prevent 
overfishing,  (2)  rebuild  stocks,  (3) 
minimize  adverse  impacts  of  rebuilding 
to  the  extent  practicable,  (4)  control  all 
components  of  fishing  mortality,  (5) 
minimize  bycatch  and  bycatch  mortafity 
to  the  extent  practicable,  (6)  establish  a 
foimdation  for  international  negotiation 
on  conservation  and  management,  (7) 
facilitate  compliance  with  ICCAT 
recommendations,  (8)  improve  data 
collection,  (9)  simplify  and  streamline 
HMS  management,  (10)  manage  for 
continuing  optimimi  yield,  (11)  protect 
areas  identified  as  EFH  for  tunas, 
swordfish,  and  sharks,  and  (12)  reduce 
overcapitalization  in  the  Atlantic 
swordfish  and  shark  commercial 
fisheries.  Conservation  and  management 
measiu^s  to  address  these  objectives 
follow. 

B.  Management  Measures 

To  address  these  objectives,  NMFS 
proposes  domestic  management 
programs  for  all  HMS.  Although  the 
management  measures  are  domestic 
actions,  stock  status  and  rebuilding 


programs  are  designed  to  be 
implemented  stock-wide.  NMFS  also 
suggests  specific  measures  to  be 
addressed  internationally  by  ICCAT. 
These  measures  include  proposed 
overfishing  status  determination 
criteria,  designation  of  biomass  and 
fishing  mortality  targets,  and  a  suite  of 
proposed  management  alternatives  that 
are  intended  to  reduce  fishing  mortality 
on  overfished  species,  and  to  minimize 
bycatch  and  bycatch  mortality,  to  the 
extent  practicable. 

III.  Quotas  and  Monitoring/Adjustment 
Procedures 

A.  Quotas 

Quotas  for  HMS  are  implemented  and 
allocated  among  fishing  categories  and 
seasons  by  the  AA.  The  Director  of  the 
Office  of  Sustainable  Fisheries  has  been 
delegated  the  authority  to  make 
inseason  adjustments  among  categories 
and  adjustments  to  each  period's  quota 
based  on  overharvest  or  underharvest 
during  the  previous  year. 

NMFS  proposes  rebuilding  programs 
for  North  Atlantic  swordfish  in  the  draft 
HMS  FMP.  However,  NMFS  cannot 
implement  management  measures  that 
effectively  raise  or  lower  the  quota  the 
United  States  receives  from  ICCAT. 
Therefore,  this  proposed  rule 
incorporates  existing  U.S.  quotas  for 
swordfish  stocks.  The  draft  HMS  FJvIP 
did  not  identify  a  preferred  rebuilding 
alternative  for  bluefin  tuna.  In  the 
future,  the  United  States  may  seek  to 
negotiate  quotas  and  other  measures 
that  contribute  to  rebuilding  of 
swordfish  and  EFT  through  the 
international  process,  including 
counting  dead  discards  of  swordfish 
against  the  quota.  NMFS  proposes  that 
the  existing  quotas  established  for  North 
Atlantic  swordfish  (through  1999)  and 
South  Atlantic  swordfish  (through  2000) 
under  ATCA  remain  in  effect  pending 
new  stock  assessments  (in  1999)  and 
further  recommendations  of  ICCAT. 

Based  on  the  results  of  the  1998 
ICCAT  meeting,  and  recommendations 
regarding  BFT,  NMFS  will  prepare  an 
addendum  to  the  HMS  FMP.  The 
addendum  will  specifically  address  BFT 
quota  and  discard  issues  addressed 
under  ICCAT's  recommendation  to 
establish  a  rebuilding  program  for  west 
Atlantic  BFT.  It  is  NMFS'  intent  to 
publish  this  addendum  before  the  end 
of  1998  or  shortly  thereafter.  For  the 
large  coastal  shark  (LCS)  management 
unit,  NMFS  is  proposing  to  separate  the 
LCS  unit  into  two  subgroups  based  on 
the  presence  or  absence  of  a  mid-dorsal 
ridge,  which  is  easily  identified  after  the 
carcass  has  been  dressed.  NMFS 
proposes  to  use  this  characteristic  to 


separate  the  LCS  into  a  "ridgeback" 
subgroup  (which  would  include  sandbar 
and  silky  sharks)  and  a  "non-ridgeback" 
group  (which  would  include  blacktip, 
spinner,  bull,  tiger,  nurse,  lemon, 
narrowtooth,  great  hammerhead, 
scalloped  hammerhead,  and  smooth 
hammerhead  sharks)  and  to  establish 
separate  quotas  and  management 
measures  for  the  two  subgroups. 

NMFS  is  also  proposing  to  prohibit 
possession  of  certain  shark  species  that 
are  uncommon  in  U.S.  waters  or  are 
seriously  depleted  (note  discussion 
under  Retention  Limits).  To  reduce 
mortahty  on  ridgeback  LCS,  NMFS  also 
proposes  to  establish  a  minimum  size 
for  retention  of  ridgeback  LCS  of  54 
inches  (137  cm)  fork  length.  Observer 
data  indicate  that  the  primary  ridgeback 
LCS,  the  sandbar  shark,  segregates  by 
size  and  depth.  Therefore,  NMFS 
expects  a  reduction  in  fishing  mortality 
since  fishermen  should  be  able  to  target 
larger  sandbar  sharks.  Because  of  the 
expectation  that  this  minimum  size  for 
ridgeback  sharks  (in  combination  with 
other  management  measures)  will 
reduce  ridgeback  LCS  harvests  by  the 
amount  necessary  to  rebuild  this 
subgroup,  NMFS  proposes  to  maintain 
the  current  ridgeback  LCS  harvest  levels 
of  642  mt  dressed  weight  (dw). 

NMFS  is  not  proposing  to  establish  a 
minimum  size  for  non-ridgeback  sharks 
due  to  indications  that  the  primary  non- 
ridgeback  LCS,  the  blacktip  shark,  does 
not  segregate  by  size  or  depth  and  that 
a  minimum  size  would  not  reduce 
fishing  mortality.  To  reduce  mortality 
for  these  species,  NMFS  is  proposing  to 
lower  the  commercial  quota  for  non- 
ridgeback  LCS  by  66  percent  from 
current  catch  levels  to  218  mt  dw. 

For  the  pelagic  shark  management 
unit,  NMFS  is  proposing  to  estabhsh  a 
separate  porbeagle  shark  quota  of  30  mt 
dw  based  on  historical  harvest  levels. 
NMFS  also  proposes  to  subtract  that 
quota  fi'om  the  pelagic  shark  quota, 
resulting  in  a  550  mt  dw  quota  for 
pelagic  sharks,  other  than  porbeagle. 
This  measure  is  intended  to  establish 
separate  controls  for  porbeagle  sharks 
because  this  species  is  highly 
susceptible  to  overfishing.  J^IFS  is  also 
proposing  to  prohibit  possession  of  blue 
sharks  and  to  establish  a  quota  for  blue 
shark  dead  discards  of  273  mt  dw,  based 
on  a  10-year  dead  discard  average. 
NMFS  is  proposing  to  reduce  the 
pelagic  shark  quota  each  year  by  any 
overharvest  of  the  blue  shark  dead 
discard  quota  occurring  in  the  previous 
year.  The  intent  of  these  measures  is  to 
address  concerns  regarding  the  high 
numbers  of  blue  sharks  discarded  dead 
by  longline  fisheries  »nd  to  create  an 
incentive  to  reduce  blue  shark  dead 
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discards,  whil^  mitigating  the  potential 
adverse  impadts  of  coimting  dead 
discards  against  the  available  quota. 

For  the  small  coastal  shark  (SCS) 
management  i4nit,  NMFS  is  proposing  to 
cap  the  commercial  quota  at  359  mt  dw, 
which  is  10  percent  higher  than  1997 
harvest  levels.  This  measure  is  intended 
to  allow  for  United  fishery  expansion 
but  would  eliminate  the  potential  for 
excessive  grovth  of  this  fishery.  This 
measure  is  also  proposed  because  NMFS 
believes  that  SCS  landing  statistics  may 
substantially  underestimate  SCS 
mortality.  Thij  is  a  result  of  unreported 
catches  of  SCSJ  because  they  are  used  for 
bait  and  thus  dre  not  always  landed. 

In  November  1997,  ICCAT  adopted  a 
recommendati  an  with  several  measures 
to  address  billnsh  resources  throughout 
the  Atlantic  0(:ean,  including  reduction 
of  Atlantic  blue  marlin  and  Atlantic 
white  marlin  landings  by  at  least  25 
percent  firom  1J996  levels,  starting  in 

1998,  to  be  acdomplished  by  the  end  of 

1999.  Reductions  will  be  assessed  in 
2000  based  onilanding  data  through 
1999.  Delaying  the  stock  assessment 
until  2000  (pel  the  1998  ICCAT 
recommendatipn)  will  allow 
preliminary  e\«aluation  of  the 
effectiveness  a|f  landing  reductions  for 
over-exploitedJ  Atlantic  billfish 
resources.  A  tqtal  of  34.9  mt  of  Atlantic 
blue  marlin  an|d  3.3  mt  of  Atlantic  white 
marlin  were  reported  as  recreational 
landings  for  thte  U.S.  in  1996.  Therefore, 
under  the  199/  ICCAT  recommendation, 
the  U.S.  landing  limits  for  Atlantic  blue 
marlin  will  be  26.2  mt,  and  2.48  mt  for 
Atlantic  white  marlin. 

B.  Accounting  for  All  Sources  of  Fishing 
Mortality 

NMFS  seeks  to  account  for  all  sources 
of  fishing  morl  ality  on  HMS  stocks.  In 
recreational  H]  ^S  fisheries,  post-release 
mortality  rates  are  currently  unknown; 
however,  recofded  dead  discards  of 
HMS  are  mini|nal.  ICCAT  currently 
subtracts  an  e^imate  of  dead  discards  of 
BFT  from  the  total  allowable  catch  to 
allocate  a  stock-wide  landing  quota,  a 
portion  of  which  is  then  allocated  to  the 
United  States.  IMMFS  may  seek  this  type 
of  strategy  with  respect  to  all  species. 

For  the  Atlantic  tunas  fishery,  NMFS 
proposes  to  establish  a  reserve  quota  for 
school  BFT  [zi  inches  -  <47  inches  or . 
69-119  cm  cutved  fork  length).  The 
intent  of  this  measure  is  to  provide  an 
"overflow"  allowance  in  the  event  that 
projections  underestimate  actual 
recreational  la  idings  of  school-size 
BFT.  This  me^ure  would  further  ensure 
that  the  Unite<  States  does  not  exceed 
the  8-percent  olerance  established 
under  the  ICC,  ^T  quota  scheme  for 
school  BFT.  T  lis  provision  will  be 


further  addressed  in  the  BFT  addendum 
to  incorporate  recent  modifications  by 
ICCAT. 

NMFS  also  proposes  to  subtract  dead 
discards  of  sharks  in  the  commercial 
fishery  and  to  subtract  commercial 
landings  of  sharks  from  state  waters 
after  Federal  closures  from  the  Federal 
commercial  quotas.  While  these 
measures  may  reduce  the  available  LCS 
commercial  quota  significantly, 
accounting  for  this  additional  mortality 
would  enhance  the  rebuilding  of  shark 
stocks.  For  pelagic  sharks,  this  measure 
could  substantially  reduce  the  available 
commercial  quota  because  recent 
estimates  of  dead  discards  of  pelagic 
sharks  approach  current  quota  levels. 
For  SCS,  these  measures  are  not 
expected  to  reduce  the  available  quota 
substantially  because  most  SCS  that  are 
not  landed  are  kept  for  bait;  they  are  not 
discarded,  and  therefore,  would  not  be 
included  in  estimates  of  dead  discards. 

Some  HMS  are  collected  for  the 
purpose  of  science,  education,  or  public 
display.  NMFS  must  account  for  such 
mortality,  particularly  for  overfished 
species.  NMFS  proposes  to  establish  a 
separate  shark  public  display  quota  of 
0.5  percent  of  the  LCS  annual  quota  (60 
mt  whole  weight).  This  measure  would 
make  quota  accounting  and  monitoring 
procedures  for  sharks  collected  under 
the  authority  of  an  exempted  fishing 
permit  (EFP)  consistent  with  those  for 
Atlantic  timas.  BFT  collected  imder  the 
authority  of  an  EFP  would  be  deducted 
from  the  Reserve  quota  or  School 
Reserve  quota,  depending  on  size. 
NMFS  also  proposes  to  establish  a  new 
permitting  and  reporting  system  to 
monitor  EFP  collections  (refer  to  Section 
IV). 

For  the  swordfish  fishery,  NMFS 
proposes  to  deduct  recreational  landings 
of  swordfish  from  the  Incidental  Catch 
quota  until  such  time  that  the  swordfish 
population  rebuilds  and  a  directed 
recreational  fishery  is  sustained.  This 
measure  would  accoimt  for  recreational 
fishing  mortality  of  Atlantic  swordfish, 
which  is  currently  incidental  to  other 
HMS  recreational  fisheries.  If  the 
recreational  fishery  directs  fishing  effort 
on  swordfish  successfully  in  the  future, 
NMFS  may  establish  a  recreational 
fishing  quota. 

C.  Quota  Adjustment  Procedures 

NMFS  proposes  to  adjust  any 
commercial  shark  quota  overharvest  and 
underharvest  in  a  given  period  in  the 
same  period  the  following  year  and  to 
adjust  management  measures  to  account 
for  recreational  overharvest  and 
underharvest  of  the  recreational  harvest 
limits  on  an  annual  basis.  These 
measures  support  rebuilding  of  LCS 


because  they  would  ensure  that 
overharvesting  will  be  accounted  for  in 
setting  future  harvest  limits  and  will  not 
delay  LCS  rebuilding. 

Additionally,  NMFS  seeks  to  simplify 
the  procedures  for  managing  the  brief 
fishing  season  for  LCS.  NMFS  proposes 
to  establish  opening  and  closing  dates  of 
the  LCS  fishery  prior  to  the  fishery 
opening  based  on  catch  rates  from 
previous  years.  Fishery  seasons  would 
be  scheduled  for  a  specific  period 
instead  of  projecting  closure  dates  based 
on  landings  information.  The  Director  of 
the  Office  of  Sustainable  Fisheries  will 
file  for  publication  with  the  Office  of  the 
Federal  Register  a  notice  of  each 
season's  length  in  a  timely  manner. 
NMFS  also  proposes  to  adjust 
overharvest  and  underharvest  levels  the 
following  year  and  to  not  reopen  the 
fishery  v«thin  a  season  if  there  is  a 
quota  underharvest.  This  measure  is 
intended  to  increase  the  stability  and 
predictability  of  the  LCS  fishery  and  to 
reduce  enforcement  costs  and  the 
administrative  burden  of  projecting 
fishery  closures  based  on  near  real-time 
landings  data. 

NMFS  proposes  to  add  an  additional 
criterion  to  use  in  determining  the 
appropriateness  of  a  proposed  in-season 
quota  transfer  for  the  BFT  fishery: 
"effects  on  rebuilding  and  overfishing." 
Adding  this  criterion  to  other  factors  to 
be  considered  would  be  consistent  wath 
the  precautionary  approach  to  fisheries 
management  and  the  20-year  rebuilding 
program  recently  adopted  by  ICCAT,  to 
be  addressed  in  the  addendum  to  the 
draft  HMS  FMP. 

NMFS  also  proposes  to  change  the 
way  quotas  are  tallied  by  NMFS  by 
changing  the  fishing  year  for  Atlantic 
tunas  from  the  current  calendar  year  to 
a  June  1  through  May  31  "fishing  year." 
This  would  facilitate  timely 
implementation  of  ICCAT 
recommendations  for  the  fishing  year. 
Since  it  is  not  NMFS'  intention  to 
substantially  change  the  fishing 
practices  of  Purse  Seine  vessels 
targeting  Atlantic  tunas,  the  BFT  fishing 
season  for  the  Purse  Seine  category  will 
continue  to  open  August  15  and  close 
December  31,  or  when  each  vessel's 
individual  vessel  quota  (IVQ)  is  filled. 
Purse  Seine  category  vessels  may  fish 
for  tunas,  other  than  BFT,  at  any  point 
in  the  fishing  year;  however,  a  Purse 
Seine  category  vessel  may  not  fish  for 
other  tunas  from  August  15  through 
December  31  if  that  vessel's  IVQ  for  BFT 
is  filled.  BFT  caught  prior  to  August  15 
in  the  yellowfin  tuna  purse  seine  fishery 
may  not  be  sold,  but  will  be  coimted 
against  the  harvesting  vessel's  IVQ. 
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rv.  Restrictions  on  Catch  and  Retention 

Retention  limits  are  employed  by 
fishery  managers  to  reduce  fishing 
mortality.  In  some  cases,  restrictions  on 
catch  may  increase  bycatch  mortality 
due  to  the  discard  of  dead  fish  or  post- 
release mortality.  Although  post-release 
mortality  in  recreational  HMS  fisheries 
is  currently  unknown,  it  is  estimated  to 
be  low  for  most  sheirk  species  and  for 
many  tuna  and  billfish  species  if  those 
fish  are  properly  handled. 

NMFS  proposes  to  increase  the 
minimum  size  limits  for  blue  marlin  to 
99  inches  (251  cm)  lower  jaw-fork 
length  (LJFL)  and  for  sailfish  to  63 
inches  (160  cm)  LJFL  and  to  maintain 
the  minimum  size  for  white  marlin  at  66 
inches  (168  cm)  LJFL.  These  measures 
will  contribute  to  the  25  percent 
reduction  in  landings  required  by  a 
1997  ICCAT  recommendation.  NMFS 
further  proposes  to  establish  a  retention 
limit  of  one  Atlantic  white  or  blue 
marlin  per  vessel  per  trip,  with  a 
provision  to  adjust  the  retention  limit 
for  each  species  to  zero  when  the 
landing  limits  for  that  species  have  been 
reached.  NMFS  has  drafted  an  IRFA 
regarding  the  economic  impacts  of  these 
measures  on  small  businesses.  Together, 
the  minimum  size  limits  and  the 
retention  limit  should  ensure  that  the 
United  States  meets  its  international 
obligations  regarding  reductions  in 
billfish  landings. 

To  date,  no  stock  assessment  of 
longbill  spearfish  exists,  and  NMFS 
does  not  know  of  any  directed  or 
substantial  incidental  fishery  for  this 
species.  Therefore,  NMFS  proposes  to 
prohibit  the  retention  of  spearfish. 

NMFS  proposes  new  restrictions  on 
catch  and  retention  for  sharks  that 
reflect  a  change  in  management  policy 
regarding  sharks  from  one  where 
possession  of  only  certain  species 
known  to  be  vulnerable  to  overfishing  is 
prohibited  to  one  where  only  possession 
of  those  species  expected  to  be  able  to 
withstand  some  fishing  mortality  is 
allowed.  This  change  in  policy  employs 
the  precautionary  approach  and  would 
reduce  the  number  of  species  authorized 
for  retention  by  approximately  50 
percent.  In  addition  to  the  five  species 
of  LCS  currently  prohibited  fi-om  being 
retained,  this  measure  would  prohibit 
possession  by  any  U.S.  fisherman 
(recreational  or  commercial)  of  dusky, 
night,  bignose,  Caribbean  reef, 
Galapagos,  and  narrowtooth  sharks  from 
the  LCS  management  unit;  longfin 
mako,  blue,  bigeye  thresher,  sevengill, 
sixgill,  and  bigeye  sbcgill  sharks  from 
the  pelagic  shark  management  unit;  and 
Caribbean  sharpnose,  smalltail,  and 
Atlantic  angel  sharks  from  the  SCS 


management  unit.  Prohibiting  retention 
of  these  sharks  is  intended  to  prevent 
development  of  directed  fisheries  or  a 
market  for  uncommon  or  seriously 
depleted  species. 

Despite  reductions  in  shark  retention 
limits  of  50  percent  in  the  recreational 
fishery  in  1997,  recreational  harvest  of 
LCS  was  reduced  by  only  12  percent  (in 
numbers  of  fish),  and,  for  sandbar  and 
blacktip  sharks,  recreational  harvest 
increased.  NMFS,  therefore,  concludes 
that  the  1997  retention  Umit  reduction 
was  not  effective  at  implementing  the 
desired  50  percent  harvest  reduction, 
and  that  additional  measures  are 
necessary.  Therefore,  NMFS  proposes  to 
prohibit  retention  of  all  Atlantic  LCS 
and  SCS  in  the  recreational  fishery  and 
to  set  a  retention  limit  of  one  pelagic 
shark  per  vessel  per  trip.  The  proposed 
reduction  in  retention  limits  to  zero  for 
LCS  and  SCS  and  one  for  pelagic  sharks 
is  consistent  with  national  standard  1  to 
rebuild  the  overfished  LCS  stocks  and  is 
precautionary  regarding  pelagic  and 
small  coastal  shark  stocks  for  which 
recent  assessments  have  not  been 
conducted. 

NMFS  also  proposes  a  recreational 
retention  limit  of  three  yellowfin  tuna 
per  person  per  day.  This  retention  limit 
would  help  reduce  or  redistribute 
recreational  landings  while  allowing  for 
continued  access  to  the  fishery  by 
recreational  anglers.  The  Director  of  the 
Office  of  Sustainable  Fisheries  will  file 
for  publication  a  notice  at  the  Office  of 
the  Federal  Register  of  any  adjustment 
to  retention  limits  for  Atlantic  tunas  at 
least  3  calendar  days  prior  to  the  change 
becoming  effective. 

V.  Minimize  Bycatch  and  Bycatch 
Mortality 

A  1997  NMFS  Biological  Opinion 
(BO),  which  identifies  threats  to 
endangered  species  and  provides 
alternatives  to  reduce  those  threats, 
concludes  that  the  pelagic  longline 
component  of  the  Atlantic  pelagic, 
fishery  for  tuna,  swordfish,  and  sharks 
may  adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
the  northern  right  whale.  It  also 
concludes  that  the  longline  fishery  may 
adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
any  endangered  or  threatened  species. 
The  BO  concluded  that  the  driftnet 
component  for  tuna,  swordfish,  and 
sharks  is  likely  to  jeopardize  the 
continued  existence  of  the  northern 
right  whale  and  may  adversely  affect 
himipback  and  sperm  whales,  Kemp's 
ridley,  green,  loggerhead,  and 
leatherback  sea  turtles.  NMFS  seeks  to 
minimize  bycatch  and  bycatch  mortality 
of  protected  species  and  finfish  to  the 


extent  practicable  in  HMS  fisheries  and 
has,  thus,  evaluated  all  HMS  fisheries 
with  respect  to  bycatch  information. 

A.  Marine  Mammal  Bycatch 

To  reduce  marine  mammal  bycatch, 
NMFS  proposes  to  (1)  implement 
pelagic  longline  gear  restriction  and 
deployment  measures  recommended  by 
the  Atlantic  Offshore  Cetacean  Take 
Reduction  Team  (AOCTRT)  in  the 
pelagic  longline  fishery,  (2)  prohibit  the 
use  of  driftnet  gear  for  Atlantic  tunas, 
and  (3)  implement  take  reduction 
measures  recommended  by  the  Atlantic 
Large  Whale  Take  Reduction  Team  in 
the  southeast  shark  gillnet  fishery. 
These  measures  are  also  expected  to 
reduce  takes  of  sea  turtles  in  these 
fisheries. 

(1)  NMFS  convened  the  AOCTRT  in 
May  1996  to  address  interactions 
between  strategic  marine  mammal 
stocks  and  the  Atlantic  pelagic  driftnet 
and  pelagic  longline  fisheries  for  tunas, 
sharks,  and  swordfish.  Cumulatively, 
these  fisheries  (and  the  pair  trawl 
fishery  which  was  operating  at  that  time 
under  an  EFP)  take  incidentally  several 
species  of  marine  mammals  at  levels 
that  are  estimated  to  be  above  the 
Potential  Biological  Removal  (PBR) 
levels  established  for  these  stocks.  The 
AOCTRT  included  representatives  of 
each  of  the  fisheries,  environmental  and 
conservation  groups,  several  states,  the 
Mid-Atleintic  Fishery  Management 
Council,  independent  fisheries,  the 
marine  mammal  biological  community, 
and  NMFS.  NMFS  proposes  to 
implement  the  following  measures,  the 
majority  of  which  were  reconunended 
by  the  AOCTRT,  to  reduce  marine 
mammal  takes  in  the  pelagic  longline 
fishery: 

Mandatory  educational  workshops. 
Mandatory  educational  workshops  for 
pelagic  longline  fishermen  are  an 
effective  means  of  reducing  bycatch; 
several  workshops  have  been  held  thus 
far.  NMFS  began  workshops  in  October 
1998  for  pelagic  longline  captains,  crew, 
and  vessel  owners,  and  proposes  that 
these  workshops  be  mandatory  for  all 
vessel  owners/operators.  These 
workshops  educate  fishery  participants 
about  the  MMPA  and  the  problem  of 
marine  mammal  interactions,  promote 
open  communication  at  sea  concerning 
interactions,  encourage  communication 
between  NMFS  and  fishermen 
experienced  with  handling  interactions, 
and  provide  marine  mammal 
identification  keys.  Guidance  for 
preventing  interactions  with  and 
disentanglement  of  mammals  with 
pelagic  longline  gear  h::s  been 
developed  and  is  distriuuted  at  those 
workshops. 
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Limited  ace  ess.  NMFS  is  re-proposing 
a  limited  acce  ss  program  for  the  Atlantic 
swordfish  an<  shark  fisheries. 

Gear  length  restrictions.  NMFS 
proposes  as  a:  i  interim  measure  for  one 
year  a  require  ment  that  pelagic 
longlines  set  i  n  the  Mid-Atlantic  Bight 
during  Augus  i  1  through  November  30 
do  not  exceec  24  nautical  miles  (nm)  in 
length.  In  19SB.  the  AOCTRT  estimated 
that  this  meas  ure  could  reduce  bycatch 
and  bycatch  riortality  of  marine 
mammals  by  10  to  30  percent.  However, 
1996  and  199  7  observer  data  indicate 
that  the  avera  je  length  of  longlines  in 
that  area  duri  ig  that  time  of  year  is  20 
and  22  run.  respectively.  Nevertheless, 
this  measure  ivould  prevent  the  use  of 
longer  gear  in  the  future  and  may 
increase  surv  val  of  some  finfish 
species,  particularly  billfish,  due  to  the 
shorter  soak  t  me  of  the  gear.  This 
measure,  recommended  by  the 
AOCTRT,  wa  i  intended  to  be 
implemented  on  a  trial  basis  for  one 
year,  to  be  fol  owed  by  an  evaluation  of 
the  success  of  the  management  measure 
in  reducing  b  ^catch  of  marine 
mammals. 

Requirement  to  move  gear  after  one 
entanglement.  Because  observer  and 
logbook  data  ihow  that  marine 
mammals  anc  sea  turtles  are  often 
encountered  in  clusters,  NMFS  proposes 
to  require  jjel  jgic  longline  fishermen  to 
retrieve  their  jear  and  move  their 
vessels  at  leas  t  1  nm  away  after  any  gear 
interaction  w  th  a  marine  mammal  or 
sea  turtle.  Th  s  is  a  common  practice 
among  many  pelagic  longline  fishermen 
and  is  consid  ;red  by  fishermen  to  be 
effective  in  sc  me  areas  at  reducing 
bycatch.  The  AOCTRT  estimated  that 
this  measure  :ould  result  in  a  40- 
percent  redu(  tion  in  serious  injury  and 
incidental  m<  irtaHty  of  marine 
mammals.  Th  is  measure  is  also  likely  to 
reduce  takes  i  )f  sea  turtles. 

Closure  of  right  whale  critical  habitat. 
NMFS  is  proposing  a  time/area  closure 
of  critical  riglt  whale  habitat  to  reduce 
potential  inta-actions  between  pelagic 
longline  gear  and  the  endangered 
noi^em  righk  whale.  NMFS  proposes  to 
close  critical  right  whale  habitat  to 
pelagic  longline  fishing  in  New  England 
and  the  southeast  coastal  United  States 
(refer  to  regu  atory  text  for  specific 
times  and  areas). 

Other.  Because  of  current  funding 
constraints,  NMFS  at  this  time  caimot 
adopt  the  rec  smmendation  of  the 
AOCTRT  anc  pursue  research  on 
acoustic  dete  rrent  devices.  However. 
NMFS  is  interested  in  identifying  gear 
modification !  which  may  increase  post- 
release survi'ral.  including  hook  types, 
rig  configurai  ions,  and  so  forth.  NMFS 
has  developed  a  research  plan  to 


identify  research  needs  and  objectives 
for  a  comprehensive  plan  for  HMS  and 
related  fisheries.  Should  funding 
become  available,  NMFS  would  assign  a 
priority  to  such  research  needs. 

(2)  The  AOCTRT.  in  a  draft  plan 
submitted  to  NMFS  in  1996 
recommended  measures  for  the  driftnet 
fishery  to  reduce  marine  mammal 
bycatch.  At  this  time.  NMFS  does  not 
propose  to  implement  those  measures 
because  of  a  proposed  rule  to  prohibit 
the  use  of  this  gear  for  taking  swordfish. 

In  a  separate  rulemaking  (63  FR 
55998,  October  20. 1998).  NMFS 
proposed  to  prohibit  the  use  of  driftnets 
in  the  Atlantic  swordfish  fishery  due  to 
the  high  management  burden  of 
reducing  bycatch  of  marine  mammals 
and  sea  turtles  in  a  limited  fishery  that 
lasts  approximately  14  days  a  year  for 
12  vessels.  Such  a  ban  in  the  Atlantic 
swordfish  fishery  may  discourage 
anyone  from  entering  a  driftnet  tima 
fishery  because  the  possession  of 
swordfish  on  a  vessel  with  a  driftnet  on 
board  would  be  prohibited,  thereby 
decreasing  the  gross  ex-vessel  revenues 
of  the  driftnet  trip.  Therefore,  extending 
this  proposed  ban  to  include  driftnets  in 
the  tuna  fishery  is  not  expected  to  have 
a  significant  negative  economic  impact. 
The  final  rule  implementing  the  HMS 
FMP  will  include  any  measures 
finalized  as  a  result  of  the  proposed  rule 
to  ban  driftnets  in  the  swordfish  fishery. 

(3)  NMFS  proposes  to  adopt  measures 
in  the  Atlantic  Large  Whale  Take 
Reduction  Plan  (ALWTRP)  to  reduce 
bycatch  of  marine  mammals  in  the  shark 
gillnet  fishery.  The  implementing 
regulations  for  the  ALWTRP.  which 
include  observer  coverage  requirements, 
gear  marking  requirements,  closed  times 
and  areas,  and  special  provisions  for 
strikenetting  (refer  to  interim  final  rule, 
62  FR  39157,  July  22, 1997)  are 
applicable  to  the  southeast  shark  drift 
gillnet  fishery.  NMFS  proposes  to  adopt 
the  regulations  of  the  ALWTRP  under 
the  authority  of  the  Magnuson-Stevens 
Act  to  ensure  regulatory  consistency. 

B.  Finfish  Bycatch 

To  reduce  finfish  bycatch  mortaHty, 
NMFS  encourages  recreational  and 
commercial  fishermen  to  handle 
released  fish  carefully.  Handling  options 
include  leaving  a  fish  in  the  water  and 
cutting  the  leader  close  to  the  hook  or 
releasing  the  fish  by  using  a  dehooking 
device.  Current  billfish  regulations 
stipulate  that  billfish  must  be  released 
by  cutting  the  leader.  However,  public 
comments  and  data  suggest  that 
dehooking  devices  are  very  useful,  even 
for  large  pelagic  fish,  and  may  decrease 
post-release  mortality.  Therefore,  for 
billfish,  NMFS  proposes  to  allow 


alternative  mechanisms  to  remove  a 
hook  fi-om  a  billfish  caught  on 
commercial  or  recreational  gear  either 
by  cutting  the  leader  close  to  the  hook 
or  by  using  a  dehooking  device. 

Multiple  hooks  per  bait  or  lure  may 
increase  post-release  mortality  by 
increasing  the  probability  that  fish  are 
hooked  in  the  gills  or  throat.  NMFS, 
therefore,  takes  a  precautionary 
approach  and  proposes  to  prohibit  the 
use  of  more  than  one  hook  per  bait  or 
lure  in  the  recreational  billfish  fishery. 

To  address  the  incidental  catch  of 
undersized  swordfish  in  the  pelagic 
longline  fishery,  NMFS  analyzed  catch 
data  from  1987  through  1996.  Based  on 
logbook  data  submitted  by  pelagic 
longline  fishermen,  small  swordfish 
appear  to  aggregate  in  areas  that  include 
the  Charleston  Hump,  the  east  coast  of 
Florida,  and  the  Florida  Escarpment. 
Given  unknowTis  related  to  seasonal 
distribution  of  small  swordfish.  NMFS 
intends  to  reduce  bycatch  of  undersized 
swordfish  in  an  area  that  consistently 
produces  small  swordfish  year-round. 
Fishery-dependent  data  indicate  that 
catch  rates  of  imdersized  swordfish  (less 
than  33  lb  or  15  kg  dw)  are  high  in  some 
areas  at  certain  times  of  the  year  but 
appear  to  be  high  year-round  in  the 
Florida  Straits.  NMFS  proposes  to 
prohibit  the  use  of  pelagic  longline  gear 
in  the  Florida  Straits  (26-28°  N.  lat.  78- 
81"  long.)  during  July-September. 
Analysis  of  1996  pelagic  logbook  data 
indicates  that  swordfish  discard  ratios 
are  the  highest  in  this  area  during  the 
third  quarter;  however  if  seasonal 
distribution  of  small  swordfish  shifts, 
reductions  in  bycatch  are  still  likely  to 
occur.  NMFS  will  evaluate  the  efficacy 
of  this  program  in  reducing  discards  of 
undersized  swordfish,  given  the 
distribution  of  swordfish  and  re- 
distribution of  fishing  effort,  and  may 
implement  other  time/area  closures  in 
the  future  to  reduce  swordfish  discards. 
This  measure  is  likely  to  have  a 
significant  impact  on  small  businesses 
that  regularly  fish  in  that  area  during  the 
third  quarter  and  may  have  significant 
impacts  on  related  businesses  such  as 
those  that  specialize  in  high-quality 
swordfish.  The  Florida  Straits 
consistently  produces  high  quality 
swordfish  due  to  the  proximity  of  the 
fishing  grounds  to  port  and  to  the 
subsequent  short  fishing  trips.  (Refer  to 
the  Regulatory  Impact  Review  and  the 
IRFA  in  the  FMP  for  details  on 
estimated  economic  impacts.) 

NMFS  recognizes  that  the  proposed 
measures  to  minimize  juvenile 
swordfish  bycatch  mortality  may  result 
in  significant  economic  impacts  to  small 
businesses.  However,  long  term  positive 
economic  impacts  resulting  from  a 
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larger  spawning  stock  biomass  may 
mitigate  the  effects  of  short-term 
closures  such  as  the  closure  proposed 
herein.  NNfFS  is  proposing  a  large 
closure  area  to  discourage  fishermen 
from  fishing  the  "fringes"  of  the  closed 
area  and  thus  impeding  the  discard 
reduction  and  lengthening  the  amount 
of  time  needed  for  rebuilding. 

In  order  to  effectively  enforce  the 
time/area  closure,  NMFS  proposes  to 
require  all  vessels  with  pelagic  longline 
gear  on  board  to  submit  regular  position 
reports  (one  report  per  hour)  to  NMFS 
via  a  vessel  monitoring  system  (VMS) 
unit  meeting  NMFS'  specifications.  The 
VMS  requirement  would  be  extended  to 
all  vessels  in  the  pelagic  longline  fleet 
with  a  Directed  or  Incidental  Limited 
Access  Permit  because  any  vessel  could 
fish  off  the  coast  of  Florida  at  any  given 
time.  A  VMS  would  also  reduce  the  cost 
of  enforcing  the  time/area  closure. 

A  VMS  has  a  vessel  safety  feature 
because  it  increases  communication 
v^th  shore.  Other  possible  benefits 
include  allowing  pelagic  longline 
fishermen  reporting  from  a  VMS  to 
offload  swordfish  after  a  directed  fishery 
closure,  provided  no  fishing  activity 
takes  place  after  the  closure  date.  In 
addition,  because  VMS  units  would  be 
on  board,  NMFS  proposes  to  allow 
longline  vessels  to  transit  the  North 
Atlantic  Ocean  with  South  Atlantic 
swordfish  on  board  during  a  closure  of 
the  North  Atlantic  directed  swordfish 
fishery. 

Fishermen  should  consult  with  NMFS 
on  VMS  requirements  before  purchasing 
a  VMS  unit.  The  cost  of  a  VMS  unit 
would  be  approximately  $3,000  to 
$5,000,  with  an  additional  $1,000 
estimated  for  installation.  Vessel  owners 
would  be  responsible  for  the 
maintenance  of  the  VMS  unit  and 
commimication  costs,  which  are  not 
likely  to  exceed  $2.50  per  day.  Related 
to  bycatch  reduction  monitoring,  NMFS 
proposes  to  require  that  all  HMS 
longline  and  shark  nets  be  marked  on 
the  terminal  floats  and  high  flyers,  as 
applicable.  This  requirement  would 
result  in  better  identification  of  gear  in 
the  enforcement  of  current  regulations 
and  facilitate  enforcement  of  the 
proposed  time/area  closure  for  pelagic 
longline  vessels.  Identifying  lost  gear  or 
gear  entangling  protected  species  is  also 
facilitated  if  the  gear  has  the  vessel's 
official  number  or,  in  the  case  of 
Atlantic  tunas,  a  vessel's  permit  number 
clearly  marked.  Further,  marked  gear 
can  be  reported  for  any  violation  of 
fishery  conservation  and  management 
measures.  Therefore,  NMFS  proposes 
that  all  harpoon  and  handUne  floats  be 
marked  as  well. 


To  reduce  bycatch  mortality  in 
recreational  HMS  fisheries,  NMFS 
intends  to  initiate  an  educational 
program  by  (1)  distributing  information 
concerning  dehooking  devices  and  hook 
and  leader  types  that  may  increase  post- 
release survival;  (2)  informing  fishermen 
about  problems  of  recreational  fishery 
bycatch;  (3)  promoting  a  survival  ethic 
concerning  released  fish;  and  (4) 
informing  fishermen  about  reporting 
requirements  that  include  reporting  of 
bycatch  species. 

VI.  Improve  Data  Collection  and 
Enforcement 

The  proposed  rule  contains  several 
existing  and  several  new  permitting 
requirements.  In  all  cases  except  initial 
limited  access  permits  (ILAPs),  vessel 
and  dealer  permit  applications  and 
instructions  for  their  completion  are 
available  fi-om  the  NMFS  Regional 
Offices  (for  tima  vessel  permits,  call 
888-USA-TUNA;  for  tuna  dealer 
permits,  call  978-281-9370;  for 
swordfish/shark  dealer  permits  and  the 
first  LAP,  call  727-570-5326).  ILAPs 
will  be  issued  by  the  Director  of  the 
Office  of  Sustainable  Fisheries. 
Application  forms  and  instructions  for 
ILAPs  and  LAPs  are  available  fi-om  the 
HMS  Management  Division  of  NMFS  at 
301-713-2347.  Based  upon  appfication 
information  and  the  eligibility  criteria, 
the  Office  Director  will  make 
determinations  regarding  eligibility  for 
limited  access.  Inquiries  and  concerns 
related  to  the  issuance  of  ILAPs  and 
LAPs  should  be  directed  to  the  HMS 
Management  Division.  After  you  receive 
your  first  LAP,  LAP  renewals  and 
replacements  will  be  issued  by  NMFS. 
Permitting  requirements  for  specific 
HMS  fisheries  are  detailed  in  the 
regulatory  text. 

The  proposed  rule  contains  several 
new  and  existing  reporting 
requirements.  Pelagic  logbook  and 
swordfish  and  shark  dealer  reporting 
forms  are  available  fi-om  the  Southeast 
Fisheries  Science  Center  and  are  mailed 
regularly  to  all  permit  holders  in  the 
database.  BFT  bi-weekly  dealer  reports 
and  BFT  landing  report  forms,  Bluefin 
Statistical  Documents,  and  BFT  dealer 
tags  are  available  from  the  HMS 
Management  Division,  in  Gloucester, 
MA  978-281-9140.  For  HMS  other  than 
bluefin  tuna,  in  lieu  of  reporting  to  the 
Northeast  Science  Director  (SD)  in 
Woods  Hole,  MA  or  the  Southeast  SD  in 
Miami,  FL,  reports  may  be  submitted  to 
a  state  or  Federal  fishery  port  agent 
designated  by  the  SD.  BFT  landing 
reports  should  be  submitted  by  dealers 
to  the  HMS  Management  Division  in 
Gloucester,  MA  by  electronic  facsimile 
or  Interactive  Voice  Response(fax,  978- 


281-9393)  and  by  U.S.  mail  (NMFS- 
NERO,  1  Blackburn  Drive,  Gloucester, 
MA,  01930).  Bi-weekly  reports  on  BFT 
purchases  should  be  submitted  to  the 
same  address.  If  you  carry  a  general, 
Longline,  Harpoon,  or  Trap  category 
Atlantic  Tunas  f)ermit  and  you  land  a 
large  medium/giant  BFT  but  do  not  sell 
it,  you  must  contact  NMFS  enforcement 
at  the  time  of  landing  and,  if  requested, 
make  the  fish  available  for  inspection  by 
a  NMFS  enforcement  agent.  If  you  land 
any  size  BFT  and  are  permitted  in  the 
Angling  category  or  fishing  under 
Angling  retention  limits  with  a  Charter/ 
Headboat  permit,  you  must  report  the 
BFT  through  the  automated  catch 
reporting  system  by  calling  888-USA- 
TUNA.  NMFS  will  inform  fishery 
participants  of  reporting  requirements 
and  procedures,  and  alternatives  or 
changes  to  those  requirements,  for 
school,  large  school,  and  small  medium 
BFT. 

Anglers  who  voluntarily  release  HMS 
are  encouraged  to  tag  their  released  fish. 
Anglers  who  catch  a  BFT  during  a 
closed  season  must  tag  all  released  BFT. 
You  may  obtain  NMFS-issued 
conventional  tags,  or  request  permission 
to  use  alternate  tags,  by  contacting  the 
NMFS  Cooperative  Tagging  Program  at 
800-437-3936. 

Mandatory  registration  of 
tournaments  involving  any  Atlantic 
HMS  is  proposed.  Under  the  proposed 
measure,  tournament  operators  must 
notify  the  NMFS  Southeast  Fisheries 
Science  Center  ("Tournament 
Registration",  75  Virginia  Beach  Drive, 
Miami,  FL  33149,  fax:  305-361-4219)  of 
the  purpose,  dates,  and  location  of  a 
fishing  tournament  for  Atlantic  HMS  at 
least  4  weeks  prior  to  tournament 
commencement.  When  selected  by 
NMFS,  this  measure  is  accompanied  by 
reporting  requirements  for  all 
tournament  directors.  This  measure, 
proposed  in  the  consolidated  rule,  and 
re-proposed  here,  is  currently 
implemented  under  a  separate  interim 
rulemaking  for  billfish  tournaments 
only. 

To  account  for  limited  access  and  to 
improve  quota  monitoring  and  catch 
data  collection,  shark  and  swordfish 
vessel  permit  holders  or  dealer  permit 
holders  would  no  longer  be  exempt 
from  obtaining  an  Atlantic  tunas  dealer 
permit  to  purchase  tunas.  These  permit 
holders  would  also  be  subject  to 
reporting  requirements  associated  with 
the  Atlantic  tunas  permit.  Additionally, 
the  requirement  for  owners  and 
operators  to  present  the  harvesting 
vessel's  permit  to  the  receiving  dealer 
upon  transfer  of  HMS  is  proposed  to  be 
extended  to  all  Atlantic  tunas,  shark, 
and  swordfish  permit  holders. 
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To  facilitate  enforcement  and  prevent 
circumvention  0f  the  proposed 
Certificate  of  Eligibility  requirement. 
NMFS  proposes  to  extend  the  authority 
to  designate  and  restrict,  after 
consultation  with  the  U.S.  Customs 
Service,  ports  of  entry  for  import  into 
the  United  States  to  any  Pacific  or 
Atlantic  sword$sh  from  any  source. 

NMFS  propo^  to  create  an  HMS 
Charter/Headboat  permit  in  order  to 
identify  the  universe  of  these  vessels. 
This  universe  Would  be  useful  in 
estimating  econjomic  and  social  aspects 
of  the  fishery  as  well  as  providing  a 
universe  for  implementing  proposed 
logbook  and  observer  coverage 
requirements.  CJharter/Headboat 
operators  who  (Jurrently  report  their 
J^S  catch  and  effort  data  in  non-HMS 
Federal  logbooks  would  be  able  to 
continue  to  do  90.  All  others  would 
report  catch  and  effort  data  in  the  Large 
Pelagic  Logbook  and  submit  to  NMFS, 
Logbook  Prograffi,  P.O.  Box  491500,  Key 
Biscayne,  FL  33149-9916.  NMFS 
proposes  to  require  all  HMS  logbooks  to 
be  completed  within  24  hours  of 
hauling  a  longline  or  shark  net  set  or  of 
completing  a  dqy's  fishing  activities,  if 
a  single  day  tri{l.  This  measure  would 
lessen  the  management  and  enforcement 
costs  of  HMS  regulations  and  would 
ultimately  aid  ip  rebuilding  overfished 
stocks  and  preventing  overfishing. 
Currently,  pelagic  logbooks  must  be 
submitted  to  NMFS  within  7  days  after 
offloading  HMS  from  a  trip. 

If  selected  by  NMFS,  the  HMS 
Charter/Headbdat  permit  holders,  along 
with  all  Atlantic  tunas  permit  holders, 
would  be  requited  under  this  proposal 
to  carry  an  observer.  This  would 
supplement  by<^tch  and  bycatch 
mortality  databases  as  well  as  provide 
coverage  of  catch  and  discard  rates  of 
target  and  non-target  species.       

To  collect  sufficient  data  from  EFPs, 
NMFS  propose)  to  develop  a  reporting 
system  regarding  collection  of  sharks  for 
public  display.  This  information  would 
be  useful  in  monitoring  the  proposed 
public  display  ^uota  (see  section  I). 

To  facilitate  enforcement.  NMFS 
proposes  to  require  that  sharks  be 
recreationally  l^ded  with  heads,  tails, 
and  fins  attached.  This  measure  is 
expected  to  haMe  minimal  economic  and 
social  impacts,  but  would  greatly 
faciUtate  dockslde  species-specific 
identification  ojf  shark  landings  for 
monitoring,  management,  and 
enforcement  purposes. 

Finally,  NMFS  proposes  to  extend  the 
prohibition  on  piming  to  all  sharks, 
regardless  of  whether  the  shark  species 
are  defined  as  part  of  Federal 
management  u4it  or  are  subject  to  any 
Federal  regulations,  as  a  condition  of 


the  Federal  commercial  shark  jwrmit. 
This  measure  is  intended  to  enhance 
enforcement  capabilities  by  removing  a 
costly  and  time-consuming 
administrative  burden  of  verifying 
species-specific  identification  of  shark 
fUas  through  genetic  testing.  Note  that 
the  Mid-Atlantic  and  New  England 
Fishery  Management  Councils  are 
proposing  a  finning  prohibition  in  a 
draft  FMP  for  spiny  dogfish. 

Vn.  Administrative  and  Procedural 
Changes 

NMFS  proposes  to  dissolve  the  Shark 
Operations  Team  due  to  the  subsequent 
formation  of  the  HMS  Advisory  Panel. 
The  HMS  AP  serves  essentially  the  same 
advisory  function  for  shark 
management.  By  eliminating  the  Shark 
Operations  Team,  NMFS  would  reduce 
management  costs,  avoid  dupUcation  of 
effort,  and  reduce  the  burden  on 
interested  constituents.  Further,  NMFS 
seeks  to  reduce  management  costs  of 
administering  these  panels  and  would 
continue  to  rely  on  the  HMS  AP  to 
provide  comments  on  FMPs  or  FMP 
Amendments  related  to  shark 
management. 

NMFS  proposes  to  adjust  the  fishing 
year  to  be  June  1  through  May  31  for  the 
Atlantic  timas  and  billfish  fishery, 
consistent  with  the  Atlantic  swordfish 
fishery.  The  Atlantic  shark  fishing  year 
will  continue  to  be  January  1  through 
December  31. 

To  further  prevent  U.S.  overfishing, 
NMFS  proposes  to  extend  the 
management  unit  definitions  for 
Atlantic  blue  marlin  and  Atlantic  white 
marlin  to  the  entire  Atlantic  Ocean.  This 
would  allow  for  consistent  management 
with  other  Atlantic  HMS  and  is 
consistent  with  the  biology  of  the 
species  (Atlantic-wide  stock). 

VIIL  Limited  Access  Program 

Vessel  permit  limited  access  systems 
were  considered  by  NMFS  in  a  draft 
amendment  to  the  Atlantic  Sharks  FMP 
(November  8,  1996)  for  which  a 
proposed  rule  published  on  December 
27, 1996  (61  FR  68202)and  to  the 
Atlantic  Swordfish  FMP  (January  28, 
1997)  for  which  a  proposed  rule 
published  on  February  26, 1997  (62  FR 
8672).  Significant  changes  to  the 
qualifying  criteria  and  operational 
characteristics  of  the  limited  access 
systems  are  being  considered  by  NMFS 
in  response  to  comments  on  those 
proposed  rules.  Due  to  the  magnitude  of 
changes  under  development  and  the 
need  to  update  ownership  records  imder 
the  revised  eligibility  criteria,  NMFS 
decided  to  re-propose  the  limited  access 
systems  as  part  of  the  HMS  FMP. 
Furthermore,  the  proposed  rule  to 


implement  the  HMS  FMP  offers  an 
opportunity  to  propose  an  expanded 
limited  access  progremi  for  longline 
vessels  that  also  includes  tunas. 
Comments  on  the  first  limited  access 
proposed  rules  are  summarized  with 
NMFS  responses  in  the  HMS  FMP. 
NMFS  has  also  updated  the  economic 
analyses  since  the  publication  of  the 
HMS  FMP  to  include  analyses  of  limited 
access  under  the  revised  eligibility 
criteria. 

The  objectives  of  the  Umited  access 
system  are  to:  (1)  reduce  latent  effort  by 
eliminating  speculative  permit  holders 
who  have  not  participated  in  the 
fisheries  (i.e.,  to  allow  only  permit 
holders  who  were  active  and  dependent 
on  swordfish  or  shark  fishing  before 
January  1. 1998,  and  who  are  still 
active);  (2)  provide  mechanisms  to  allow 
traditional  swordfish  handgear 
fishermen  (whose  permits  may  have 
lapsed  due  to  the  scarcity  of  large  fish, 
which  they  target]  to  participate  fully  as 
the  stock  recovers;  (3)  reduce  regulatory 
discards  in  both  directed  and  incidental 
fisheries;  (4)  provide  mechanisms  to 
account  for  the  dynamic  and 
multispecies  aspects  of  these  fisheries 
through  permit  transferability  and 
vessel  upgrading  provisions;  and  (5) 
prevent  substantial  increases  in  vessel 
harvesting  capacity  of  the  ciurently 
active  fleet.  A  long-term  objective  for 
the  Atlantic  swordfish  and  shark 
fisheries  is  to  create  a  management 
system  in  which  the  U.S.  harvesting 
capacity  would  be  commensurate  with 
resource  productivity  to  achieve  the 
dual  goals  of  economic  efficiency  and 
biological  conservation. 

As  described  below  and  in  the  draft 
HMS  FMP,  major  changes  from  the 
previously  proposed  rules  include:  (1) 
an  extension  of  the  eligible  permit  and 
landings  periods  from  June  30,  1995,  to 
December  31, 1997,  in  order  to  be 
consistent  with  the  goal  of  limited 
access  to  reduce  latent  effort  only;  (2) 
the  establishment  of  historical  evidence 
or  meebng  an  earned  income 
requirement  as  the  criteria  for  a 
swordfish  handgear  permit:  (3)  a 
withdrawal  of  the  proposed  decrease  in 
the  directed  swordfish  fishery  harvest 
limit  for  longline  vessels  during  a 
directed  longline  fishery  closure;  (4)  a 
provision  for  transferability  of 
incidental  catch  permits;  (5)  an 
elimination  of  the  allowance  to  submit 
landings  records  other  than  official 
NMFS  fishing  vessel  logbook  records, 
except  for  the  period  January  1, 1991, 
through  Jime  30, 1993,  for  sharks;  (6)  an 
elimination  of  the  restriction  on  permit 
and  vessel  transferability  during  the  first 
year  of  limited  access  implementation: 
(7)  the  clarification  that  a  limited  access 
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permit  is  a  privilege  and  not  a  right  in 
perpetuity;  (8j  an  exemption  for  those 
persons  who  purchased  a  qualifying 
vessel  and  its  landings  history  after 
December  31. 1997,  from  the 
requirement  to  have  owned  a  vessel 
issued  a  valid  Federal  swordfish  or 
shark  permit  at  any  time  from  July  1, 
1994  through  December  31,  1997;  (9)  m 
exemption  for  persons  who  first 
obtained  a  Federal  swordfish  or  shark 
permit  in  1997  from  the  requirement  to 
document  a  second  year  of  Atlantic 
swordfish  or  shark  landings,  and  the 
establishment  of  the  requirement  that 
such  persons  have  documented  landings 
for  the  calendar  year  of  January  1, 1997, 
through  December  31, 1997,  of  at  least 
25  swordfish  or  102  sharks  for  a 
directed  permit  or  at  least  one  swordfish 
or  shark  for  an  incidental  catch  permit; 
(10)  the  clarification  that  vessel  landing 
histories  cannot  be  divided  among 
permit  holders;  (11)  the  clarification 
that  vessel  landings  histories  cannot  be 
consolidated  from  several  vessels;  (12)  a 
modification  of  the  provision  for 
contested  eligibility  of  vessel 
ownership,  or  permit,  or  landings 
histories;  (13)  an  extension  of  the 
ehgibility  requirements  for  a  limited 
access  permit  to  persons  who  fish  for, 
possess,  land,  or  sell  swordfish  from  the 
South  Atlantic  swordfish  stock 
(consistent  with  the  1997  rulemaking  for 
South  Atlantic  swordfish);  and  (14)  an 
extension  of  limited  access 
requirements  to  the  Atlantic  Tunas 
Longline  Category  permit  holders. 

A.  Permit  Categories 

NMFS  proposes  to  establish  a  two- 
tiered  commercial  fishing  permit  system 
in  which  permits  are  classified  as 
"directed"  or  "incidental"  based  on 
historical  and  current  permit  and 
landings  histories  in  the  relevant  HMS 
fisheries.  Five  types  of  permits  would  be 
issued:  Directed  swordfish;  incidental 
swordfish;  swordfish  handgear;  directed 
shark;  and  incidental  shark.  Directed 
permits  would  allow  holders  of  such 
permits  to  operate  under  the 
commercial  quotas,  trip  limits, 
minimum  size  restrictions,  closures, 
harvest  limits  during  closures,  gear 
restrictions,  and  other  regulations,  that 
will  be  established  by  the  HMS  FMP. 
Directed  handgear  permits  would  allow 
holders  of  such  permits  to  harvest 
swordfish  vdth  handgear,  provided  no 
longline  gear  is  on  b(»rd.  Incidental 
catch  permits  would  allow  holders  of 
such  permits  to  harvest  a  smaller 
limited  number  of  swordfish  or  sharks 
per  trip.  Limited  access  permits  would 
be  issued  only  for  gears  and  areas  for 
which  a  commercial  quota  has  been 
authorized.  Access  to  both  the  directed 
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and  incidental  swordfish  and  shark 
fisheries  would  be  limited.  A  vessel's 
owner  would  be  issued  only  one  type  of 
swordfish  permit  and  one  type  of  shark 
permit. 

B.  Eligibility  Criteria 

Only  persons  who:  (1)  owned  a  vessel 
issued  a  valid  Federal  swordfish  or 
shark  permit  at  any  time  from  July  1, 
1994,  through  December  31, 1997;  (2) 
have  dociunented  landings  that  meet  at 
least  the  directed  or  incidental 
threshold  levels  of  participation  in  the 
swordfish  or  shark  fishery  (defined 
below);  and  (3)  owned  a  swordfish- 
permitted  or  shark-permitted  vessel  at 
any  time  during  the  period  June  1 
through  August  31, 1998  (swordfish),  or 
July  1  through  August  4, 1998  (sharks), 
would  be  eligible  for  a  limited  access 
permit.  Separate  criteria  are  proposed 
for  a  swordfish  handgear  permit. 
Recreational  anglers  would  not  need  a 
permit  to  fish  for,  possess,  or  land 
swordfish  or  sharks;  however,  they  may 
not  sell  swordfish  or  sharks  and  would 
be  subject  to  relevant  retention  limits 
and  other  restrictions  (e.g.,  recreational 
retention  limits,  size  restrictions,  gear 
restrictions) 

As  part  of  the  eligibility  criteria  for 
the  directed  permit,  documented 
landings  of  at  least  25  swordfish  or  102 
sharks  per  year  in  any  2  calendar  years 
between  January  1, 1987.  and  December 
31. 1997  (swordfish).  or  between 
January  1, 1991  and  December  31, 1997 
(shark),  would  be  required.  This 
threshold  is  roughly  equivalent  to 
having  landed  sufficient  swordfish  or 
shark  each  year  on  average  to  earn 
$5,000  per  year  in  gross  revenue.  NMFS 
estimates  that  approximately  190 
vessels  would  be  eligible  for  directed 
swordfish  permits  and  approximately 
187  vessels  would  be  eligible  for 
directed  shark  permits  based  on  these 
criteria.  The  actual  number  of  directed 
permits  that  are  issued  may  be  higher 
than  this  estimate  if  additional  landings 
records  or  evidence  of  vessel  history 
transfers  are  presented  in  support  of  an 
application  or  appeal. 

NMFS  would  issue  swordfish 
handgear  permits  only  to  those  persons 
who  provide  evidence  of  having  been 
issued  a  swordfish  permit  for  use  with 
handgear  or  having  landed  swordfish 
with  handgear,  or  to  those  who  have 
derived  more  than  50  percent  of  their 
earned  income  from  all  commercial 
fishing  through  the  harvest  and  first  sale 
of  fish  or  from  charter/headboat  fishing, 
or  to  those  who  had  gross  sales  of  fish 
greater  than  $20,000  harvested  from 
their  vessel,  during  any  one  of  the  last 
three  calendar  years  (earned  income 
requirement).  There  would  be  no 


requirement  of  having  a  permit  or 
landings  history  specific  to  the 
swordfish  fishery  in  order  to  qualify  for 
a  swordfish  handgear  permit,  although 
historical  evidence  of  swordfish  permit 
and  landings  history  would  be  accepted. 
As  part  of  the  eligibility  criteria  for  an 
incidental  swordfish  permit,  a 
minimum  of  1 1  swordfish  landed 
between  January  1. 1987.  and  December 
31, 1997,  and  meeting  the  same  earned 
income  requirement  as  for  a  directed 
handgear  permit  would  be  required.  As 
part  of  the  eligibility  criteria  for  an 
incidental  shark  permit,  a  minimum  of 
seven  sharks  landed  between  January  1, 
1991,  and  December  31,  1997,  would  be 
required.  NMFS  estimates  that 
approximately  70  vessels  and  305 
vessels  would  be  eligible  for  incidental 
swordfish  and  shark  permits, 
respectively.  As  with  the  directed 
permits,  the  actual  number  of  incidental 
permits  that  are  issued  may  be  higher 
depending  on  additional  record  or 
vessel  history  transfer  submissions. 

Vessel  landings  histories  are  assumed 
to  belong  to  the  owner  of  the  vessel  at 
the  time  of  actual  landing.  However,  if 
a  vessel  was  sold  and  its  landings 
history  was  included  specifically  in  the 
original  written  sales  agreement,  such 
landings  would  accrue  to  the  purchaser 
instead  of  the  seller  for  purposes  of 
qualifying  for  a  directed  or  incidental 
permit  under  the  limited  access  system. 
Because  NMFS  does  not  currently 
maintain  records  of  associated  vessel 
history  sales  or  purchases,  NMFS 
proposes  to  consider  claims  that  a 
vessel's  landings  history  was  transferred 
at  the  time  the  vessel  was  sold  during 
the  application  process. 

NMFS  is  proposing  two  exemptions  to 
these  eligibility  criteria  in  order  to  be 
consistent  with  the  overall  intent  of  the 
limited  access  system,  to  accommodate 
for  the  dynamic  aspect  of  this  fishery 
since  NMFS  first  began  limited  access 
rulemaking  in  mid- 1995,  and  to  address 
the  effects  of  delays  in  implementation 
of  this  limited  access  program.  The  first 
exemption  would  exempt  persons  who 
purchased  a  qualifying  vessel  and  its 
landings  history  after  December  31. 
1997.  from  the  requirement  to  have 
owTied  a  vessel  issued  a  valid  Federal 
swordfish  or  shark  permit  at  any  time 
from  July  1.  1994.  through  December  31. 
1997.  Such  persons  would  have  to  have 
purchased  vessels  and  their  associated 
landings  histories  that  meet  the  landings 
eligibility  criteria  specified  above, 
through  dociunented  transfer  at  the  time 
of  purchase,  and  would  have  to  have 
owned  this  swordfish-permitted  or 
shark-permitted  vessel  at  any  time 
during  the  period  June  1  through  August 
31, 1998  (swordfish).  or  July  1  throu^ 
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August  4,  1998  (shark).  This  exemption 
would  provide  B  mechanism  to  account 
for  vessel  sales  pince  NMFS  initiated 
rulemaking  and  would  not  result  in  any 
increase  in  the  number  of  current 
participants.  Without  such  an 
exemption,  qualifying  vessels  could  be 
eliminated  desoite  legitimate  purchases 
of  vessels  and  Uieir  associated  landings 
histories  becauie  the  current  owner  did 
not  own  a  vessel  issued  a  valid  Federal 
swordfish  perniit  before  December  31, 
1997.  Because  NMFS  does  not  currently 
maintain  records  of  associated  vessel 
history  sales  orjpurchases,  NMFS 
proposes  to  consider  such  claims  on 
vessel  landings  history  transfer  during 
the  application  process. 

The  second  exemption  would  exempt 
persons  who  fiijst  obtained  a  Federal 
swordfish  or  shark  permit  in  1997  from 
the  requirement  to  document  a  second 
year  of  swordfish  or  shark  landings. 
Rather,  such  persons  would  have  to 
document,  for  the  calendar  year  of 
January  1, 1997,  through  December  31, 
1997,  landings  bf  at  least  25  swordfish 
or  102  sharks  for  a  directed  permit,  or 
at  least  1  sworc^sh  or  shark  for  an 
incidental  catc4  permit.  This  exemption 
would  provide  for  persons  who  first 
obtainchd  Federfil  swordfish  permits  in 

1997  to  be  ehgi^le  for  directed  or 
incidental  peniits,  as  appropriate.  The 
requirements  to  own  a  vessel  issued  a 
valid  permit  at  any  time  from  July  1, 
1994,  through  IJtecember  31, 1997,  and 
to  own  a  swordjfish-permitted  or  shark- 
permitted  vessel  at  any  time  during  the 
period  June  1  tirough  August  31,  1998 
(swordfish).  or  July  1  through  August  4, 

1998  (shark),  wk)uld  still  apply.  The 
rationale  for  this  exemption  is  that 
persons  who  fifst  entered  the  fishery  in 
1997  would  be  incapable  of  meeting  the 
2-year  landing^  requirement.  NMFS 
estimates  that  Approximately  4  and  3 
additional  vessels  would  qualify  for  a 
directed  swordfish  and  shark  permits, 
respectively,  aiid  approximately  5  and 
21  additional  vlessels  would  qualify  for 
an  incidental  c$tch  swordfish  or 
incidental  catch  shark  permit, 
respectively,  based  on  this  exemption. 

Many  permit}  holders  who  will  receive 
these  directed/incidental  permits  also 
hold  Atlantic  Timas  Incidental  Category 
Permits.  Nevertheless,  to  address  the 
multispecies  n^tiue  of  the  pelagic 
longline  fishery,  anyone  who  had  an 
Atlantic  Tunas  Incidental  Category 
Permit  between  January  1, 1998,  and 
August  31, 1998,  would  receive  a 
swordfish  and  a  shark  incidental  permit. 
Also,  anyone  \f  ith  a  swordfish  permit 
would  receive  a  shark  incidental  permit 
and  an  Atlantic  Tunas  Longline 
Category  Permjt.  A  total  of  738  vessels 
would  be  expei:ted  to  receive  at  least 


one  type  of  limited  access  permit.  More 
vessels  could  receive  permits  under  the 
application  and  appeals  processes. 

Given  the  limited  quota  available  to 
U.S.  vessels  in  the  South  Atlantic 
swordfish  fishery,  NMFS  does  not 
intend  to  allow  expansion  of  pelagic 
longline  fishing  effort  in  that  area.  On 
July  25.  1997  (62  FR  40039),  NMFS 
published  a  proposed  rule  to  establish 
commercial  quotas  for  swordfish  from 
the  South  Atlantic  stock.  In  that 
rulemaking,  NMFS  provided  the  public 
the  opportunity  to  comment  on  the 
proposal  that  vessel  permits  to  fish  for 
swordfish  from  the  South  Atlantic  stock 
be  limited  to  those  who  qualify  for  a 
directed  permit  under  the  previously 
proposed  limited  access  system  for 
swordfish.  At  the  time,  NMFS  noted 
that  most  vessels  that  have  fished  for 
swordfish  in  the  South  Atlantic  have 
also  landed  swordfish  from  the  North 
Atlantic  Ocean.  NMFS  received  no 
comments  during  the  comment  period 
on  this  measure  and  concluded  in  the 
final  rule  (62  FR  55357.  October  24. 
1997)  that  permits  in  the  South  Atlantic 
should  be  limited  to  those  who  qualify 
for  a  directed  swordfish  permit  under 
limited  access.  This  proposed  rule  and 
the  draft  HMS  FMP  reflect  that  decision. 

C.  Permit  Process 

Effective  1  June  1999.  all  Federal 
swordfish  and  shark  vessel  permits 
issued  prior  to  this  date  by  the  NMFS 
Southeast  Regional  Office  would  be 
invalid.  All  owners  of  vessels  who  wish 
to  fish  for,  possess,  land,  or  sell 
swordfish  or  sharks  from  the 
management  unit  (except  those 
participating  in  the  recreational  fishery 
only  or  fishing  exclusively  in  state 
waters)  would  be  required  to  obtain  an 
initial  limited  access  permit  from  the 
Director  of  the  Office  of  Sustainable 
Fisheries. 

After  NMFS  conducts  an  analysis  of 
landings  and  permit  histories,  all  those 
who  owned  swordfish-permitted  vessels 
and  owned  or  operated  shark-permitted 
vessels  at  any  time  during  the  period 
Jime  1  through  August  31,  1998 
(swordfish),  or  July  1  through  August  4, 
1998  (shark),  would  be  notified  by  letter 
of  their  eligibility  status  for  the  directed 
or  incidental  swordfish  and  shark 
fisheries.  NMFS  would  issue  initial 
limited  access  permits  to  those  who 
qualify.  Those  permits  would  be  valid 
through  the  marked  expiration  date. 

If  a  vessel  owner  or  operator  is 
informed  that  he  or  she  does  not  qualify 
for  a  limited  access  permit,  but  he  or  she 
believes  that  there  is  credible  evidence 
to  the  contrary,  he  or  she  may  apply  for 
either  a  directed  or  incidental  catch 
permit  and  provide  the  appropriate 


documentation  to  NMFS  within  90 
days.  Similarly,  if  a  vessel  owner  or 
operator  is  notified  that  he  or  she 
qualifies  for  an  incidental  catch  permit, 
but  he  or  she  believes  that  there  is 
credible  evidence  of  eligibility  for  a 
directed  permit,  he  or  she  may  apply  for 
a  directed  permit  and  provide  the 
appropriate  documentation  to  NMFS 
within  90  days.  NMFS  would  notify  no 
one  as  to  his  or  her  status  for  handgear 
permits.  If  a  person  believes  he  or  she 
is  eligible  for  a  handgear  permit,  that 
person  may  apply  to  NMFS  within  90 
days.  NMFS  would  then  evaluate  all 
applications  and  accompanying 
documentation,  and  notify  the  applicant 
of  its  decision  either  to  issue  or  deny  the 
permit.  If  denied,  the  applicant  may 
appeal  the  decision  by  submitting  an 
appeal,  in  writing,  to  NMFS  within  90 
days  of  receipt  of  the  notice  of  denial. 
Oral  hearings  would  not  be  provided. 
Provisional  limited  access  permits,  as 
appropriate,  would  be  issued  for  use  by 
the  appellant  pending  the  outcome  of  an 
appeal  imtil  the  final  agency  decision 
has  been  rendered.  The  sole  grounds  for 
appeal  would  be  that  NMFS  reviewed 
incorrect  or  incomplete  lemdings  data  in 
the  eligibility  analysis  or  improperly 
considered  the  applicant's  earned 
income  documentation,  if  applicable. 
No  "hardship"  appeals  would  be 
considered. 

Landings  documentation  that  would 
be  considered  in  support  of  an 
application  or  an  appeal  would  be 
restricted  to  official  NMFS  logbook 
records  of  landings  that  were  received 
by  NMFS  prior  to  March  2,  1998  (60 
days  after  the  cutoff  date  for  eligible 
landings)  and  that  reflect  landings 
during  the  time  the  person  held  a  valid 
permit.  Landings  records  from  sources 
other  than  fishing  vessel  logbooks 
would  not  be  accepted  because 
mandatory  permitting  and  reporting 
requirements  existed  during  the  entire 
permit  eligibility  and  landings  time 
frame,  except  for  sharks  landed  from 
January  1, 1991,  through  June  30, 1993. 
For  sharks  landed  from  January  1, 1991, 
through  June  30, 1993,  landings 
dociunentation  that  would  be 
considered  in  support  of  an  application 
or  appeal  for  a  shark  limited  access 
permit  would  be  restricted  to  official, 
verifiable  sales  slips  or  receipts  from 
registered  dealers,  and  state  landings 
records.  Dealer  sales  slips  or  receipts 
would  have  to  show  definitively  the 
species  and  the  vessel's  name  or  other 
traceable  indication  of  the  harvesting 
vessel.  Dealer  records  would  have  to 
contain  a  sworn  affidavit  by  the  dealer 
confirming  the  accuracy  of  the  records. 

Additionally,  landings  records  during 
periods  that  a  vessel  did  not  have  a 
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valid  Federal  permit  would  not  be 
accepted.  Landings  histories  may  not  be 
divided  among  permit  holders;  only 
complete  catch  histories  of  sold  vessels 
would  be  accepted.  This  restriction  is 
intended  to  prevent  increases  in  fleet 
capacity  that  would  result  from  multiple 
vessels  qualifying  for  a  limited  access 
permit  based  on  a  single  vessel's  catch 
history.  Similarly,  landings  may  not  be 
consolidated  among  vessels;  permit 
holders  may  not  pool  landings  from 
several  ineligible  vessels  to  meet 
eligibility  requirements.  This  restriction 
is  intended  to  prevent  increases  in  fleet 
capacity  that  would  result  from  the 
pooling  of  multiple  ineligible  vessel 
catch  histories. 

In  the  event  that  more  than  one  vessel 
owrner  claims  eligibility  for  a  limited 
access  permit  based  on  one  vessel's 
ownership,  permit,  or  landings  history, 
the  applicants  claiming  the  vessel's 
ownership  or  permit  or  landings  history 
would  have  to  determine  which  person 
will  receive  the  limited  access  permit. 
NMFS  would  not  determine  the 
outcome  of  contractual  conflicts,  but  the 
applicants  would  have  to  resolve  the 
contested  issue  and  inform  NMFS. 

D.  Transfer  of  Permits 

Directed  and  incidental  permits 
would  be  transferable  with  the  sale  of 
the  permitted  vessel,  or  to  a  transfer 
vessel,  or  to  a  replacement  vessel  owned 
or  purchased  by  the  original  permittee, 
but  not  under  any  other  circumstances. 
Such  transfers  would  be  subject  to 
upgrading  restrictions  (described  in  the 
following  paragraph).  Swordfish 
handgear  permits  would  be  transferable, 
but  only  for  use  with  handgear. 

After  the  initial  limited  access  permits 
(ILAPs)  are  issued  in  1999,  the 
eligibility  criteria  to  which  initial 
limited  access  permit  holders  are 
subject  would  no  longer  apply;  the  only 
requirement  would  be  to  have  been 
issued  a  limited  access  permit  in  the 
preceding  year.  Similarly,  transferees/ 
buyers  of  limited  access  vessel  permits 
would  not  be  subject  to  the  initial 
limited  access  eligibility  criteria;  only 
transfer  restrictions  would  apply  (i.e., 
vessel  upgrading  and  ov^oiership 
restrictions,  if  applicable).  After  the 
issuance  of  ILAPs,  all  renewals  or 
transferred  permits  would  be  issued  as 
limited  access  permits  (LAPs)  by  NMFS. 

E.  Vessel  Upgrading 

NMFS  proposes  that  any  vessel  to 
which  a  LAP  is  transferred,  defined  as 
the  "transfer"  vessel,  have  no  more  than 
a  20-percent  increase  in  vessel 
horsepower  or  10-percent  increase  in 
length  overall,  gross  registered  tonnage, 
net  tonnage,  and  hold  capacity  as  the 


vessel  originally  issued  the  limited 
access  permit.  This  restriction  would 
apply  to  replacement  vessels,  transfer 
vessels,  and  to  the  refurbishment  of 
existing  permitted  vessels.  These 
proposed  upgrading  criteria  are  based 
on  proposed  guidelines  recently 
adopted  by  the  Mid-Atlantic  and  New 
England  Fishery  Management  Councils. 
Since  HMS  vessels  are  also  affected  by 
upgrading  restrictions  of  fisheries  under 
management  by  these  two  Councils, 
NMFS  is  attempting  to  achieve 
consistency  on  upgrading  restrictions. 

F.  Ownership  Limits 

NMFS  proposes  to  restrict  the  number 
of  permitted  vessels  that  any  one  person 
could  own  or  control  to  no  more  than 
five  percent  of  the  directed  fleet. 

DC.  Essential  Fish  Habitat  (EFH) 

The  HMS  FMP  and  the  Amendment  1 
to  the  Billfish  FMP  identify  EFH  as 
required  by  the  Magnuson-Stevens  Act. 
Because  they  range  over  vast  expanses 
of  the  ocean,  factors  that  control  or  limit 
habitat  use  by  HMS  are  largely 
unknown  or  are  difficult  to  determine. 
However,  to  the  extent  possible,  EFH 
has  been  described  and  identified  based 
on  scientific  publications,  expert 
knowledge,  and  analysis  of  presence/ 
absence  and  relative  abundance  data, 
when  available.  Where  information  is 
available  (e.g.,  temperature/salinity 
tolerances,  and/or  current  or  water  mass 
information),  it  has  been  used  to  narrow 
the  extent  of  EFH  writhin  the  areas  most 
commonly  used  by  the  species. 

Analyses  of  fishing  practices  led  to 
the  conclusion  that  adverse  impacts  on 
EFH  from  HMS  fishing  gears  are 
negUgible.  However,  there  are  potential 
threats  from  gears  of  other  fisheries  that 
warrant  further  investigation.  Non- 
fishing  activities  with  the  potential  to 
adversely  affect  EFH  are  described  in 
the  draft  HMS  and  Billfish  FMP 
documents  along  vn\h  conservation 
measures  based  on  recommendations 
made  in  the  past  by  NMFS  regional  staff 
and  consistent  with  conservation 
measures  delineated  by  the  Councils 
that  have  jurisdiction  over  other  species 
that  occur  in  the  same  areas  as  those 
identified  as  EFH  in  the  HMS  and 
Billfish  FMPs  and  supporting 
documents. 

Research  reconunendations  include 
investigation  of  HMS  habitat 
associations  and  preferences,  life  history 
studies  and  early  life  stage  species 
identification,  habitat  characterizations 
(e.g.,  for  nursery  and  spawning  areas), 
improved  tagging  and  tracking 
technology,  and  the  role  of  habitat  in 
survival  and  productivity  for  the  various 
life  stages.  The  EFH  portions  of  the 


HMS  FMP  and  Amendment  1  to  the 
Billfish  FMP  do  not  have  any  measures 
requiring  regulatory  implementation  at 
this  time. 

X.  Minor  Administrative  and  Technical 
Changes 

These  measures  represent 
administrative  and  technical  changes  to 
HMS  regulations  or  changes  to  the 
regulations  that  are  necessary  to 
implement  the  draft  HMS  FMP  or  draft 
Amendment  1  to  the  Billfish  FMP.  They 
may  not  be  explicitly  addressed  in  the 
draft  HMS  FMP  or  in  draft  Amendment 
1  to  the  Billfish  FMP.  NMFS  issued  a 
proposed  rule  to  consolidate  HMS 
regulations  for  tunas,  sharks,  swordfish, 
and  biUfish  on  November  6. 1996  (61  FR 
57361).  Five  public  hearings  were  held 
to  receive  comments  on  the  proposed 
rule.  Additionally,  numerous  written 
comments  were  received  by  mail  and 
fax.  Most  of  these  comments  focused  on 
the  identified  substantive  changes  to  the 
regulations  rather  than  on  the 
consolidated  format.  The  following 
changes  to  the  regulations  were 
identified  in  the  previously  proposed 
consolidated  rule  or  have  been  made  in 
response  to  the  comments  received  on 
that  proposed  rule  or  are  necessary  to 
implement  measures  in  the  draft  HMS 
FMP  and  draft  Billfish  Amendment. 

1.  The  incidental  catch  permit 
category  for  Atlantic  timas  would  be 
eliminated  and  redefined  as  "longline" 
to  reflect  the  existing  authorization  of 
directed  longline  fisheries  for  tunas 
other  than  bluefin  tima  and  as  "traps" 
to  account  for  unavoidable  catch  of 
bluefin  tuna  by  pound  nets,  traps  and 
weirs.  As  a  consequence  of  this 
reorganization  and  to  address 
enforcement  issues  concerning 
unauthorized  landing  of  bluefin  tuna 
under  the  Incidental  catch  quota,  fixed 
gear  other  than  "traps"  and  purse  seines 
for  non-tuna  fisheries  will  be  no  longer 
allowed  to  land  BFT.  Additionally,  due 
to  the  Umited  Incidental  catch  quota,  an 
incidental  catch  limit  of  one  BFT  per 
year  is  established  for  trap  fishermen. 
This  measure  would  also  eliminate 
confusion  with  Incidental  limited  access 
permits. 

2.  To  achieve  consistency  between 
regulations  applicable  to  all  HMS,  the 
definition  of  rod  and  reel  gear  would  be 
modified  to  include  the  use  of 
electrically  operated  reels.  Although 
electric  reels  are  permitted  under 
ciurent  billfish  regulations,  conflicts 
with  the  consolidated  regulations  would 
arise  when  fishing  for,  or  incidentally 
taking,  Atlantic  tunas.  Therefore,  the 
broader  definition  would  be  made 
appUcable  to  all  HMS. 
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3.  The  handg^ar  exemption  for  fishing 
vessels  and  dealers  of  Atlantic  tunas, 
shark,  and  swofdfish  permits,  in  Puerto 
Rico  and  the  U^.  Virgin  Islands  would 
be  eliminated.  These  vessel  owners  and 
dealers  would  qe  required  to  obtain  the 
appropriate  pertnits  and  follow  all 
reporting  requiiements.  These 
exemptions  weje  created  because  it  was 
presumed  catch  data  could  be  accessed 
from  other  infoijmation  collection 
programs.  However,  it  has  not  been 
possible  to  access  this  information  in  a 
timely  manner.  iCiven  the  likelihood  of 
continuing  restiScted  quotas  for  tunas, 
swordfish,  and  sharks,  accurate  and 
timely  reporting  of  all  catch  is 
necessary.  | 

4.  The  permit  category  for  BFT  buy- 
boats  would  be  eliminated  as  obsolete. 
For  the  last  sevetal  years,  the  retention 
limit  for  Genera)  category  vessels  has 
been  set  at  one  ish  per  day,  thus 
precluding  the  qeed  to  offload  BFT  at 
sea.  In  addition]  compliance  with 
applicable  vessel  and  dealer  reporting 
requirements  w^uld  be  difficult  to 
achieve  under  a(-sea  transfer  conditions. 
ICCAT  has  also  Recommended 
prohibiting  transfer  of  BFT  at  sea. 

5.  The  30-day|allowance  for  swordfish 
and  shark  dealefs  to  operate  under  the 
permit  of  the  previous  business  owner 
would  be  removfed  to  achieve 
consistency  wita  tuna  dealer  permit 
regulations.        | 

6.  Regulationsi  that  are  no  longer 
necessary  on  tuija  vessel  reporting,  as 
approved  under  jO MB  control  number 
0648-0168,  woujld  be  replaced  by  the 
vessel  logbook  requirements  approved 
under  OMB  control  number  0648-0016. 

7.  To  facilitate  enforcement  and  to 
achieve  consisteticy  with  regulations 
applicable  to  alllMMS,  the  allowance  to 
transfer  HMS  at  kea  by  transfer  vessels 
would  be  removed.  This  allowance  was 
originally  implemented  for  purse  seine 
fishermen  using  transport  vessels  for 
cannery  deliveries,  a  practice  that  no 
longer  occurs  in  jthe  Atlantic  Ocean.  The 
allowance  for  atisea  transfer  of  BFT 
among  permitted  piu^e  seine  vessels 
would  remain.    | 

8.  The  distinction  between  selected 
and  non-selected  vessels  for  the 
purposes  of  shark  logbooks  would  be 
dropped  becausg  all  vessels  have  been 
selected  in  recerrt  years  under  the 
previously  implemented  mandatory 
reporting  requirement. 

9.  The  time  fraime  for  reporting  and 
submitting  the  bj-weekly  BFT  dealer 
report  would  be  pdjusted  to  the  time 
frame  applicablei  for  the  bi-weekly 
dealer  report  for  jswordfish,  sharks,  and 
other  Atlantic  tufias.  Thus,  all  dealer 
reports  regarding  these  three  species 
groups  would  bej  due  not  later  them  the 


20"'  day  of  the  month  for  HMS  received 
on  the  1"  through  the  15'*"  days  of  each 
month,  and  not  later  than  the  S"*"  day  of 
the  following  month  for  HMS  received 
on  the  le""  through  the  last  day  of  each 
month. 

10.  Current  regulations  that  prohibit 
sale  of  billfisb  are  unclear  concerning 
the  sale  of  such  related  species  as 
striped  marlin,  black  marlin,  shortbill 
spearfish.  The  consolidation  would 
clarify  the  regulatory  text  to  achieve 
consistency  with  the  prohibition  on  sale 
as  implemented  through  the  certificate 
of  eligibility  requirements  for  sale  of 
billfisb  and  related  species.  All  billfish 
species  foimd  in  commerce  would  be 
considered  to  be  Atlantic  billfish  imless 
accompanied  by  a  Certificate  of 
Eligibility. 

11.  Regulations  applicable  to  the 
swordfish  donation  program  would  be 
removed  as  unnecessary  codified  text. 
Donation  programs  for  swordfish  or  any 
of  the  regulated  HMS  could  be 
established  and  adequately  enforced 
under  a  specific  letter  of  authorization. 

12.  Current  regulations  prohibit  a 
change  of  tuna  permit  category  after 
May  15.  This  restriction  was  imposed  so 
that  a  vessel  could  not  fish  in  more  than 
one  quota  category  subsequent  to  the 
June  1  commencement  of  the  Harpoon 
and  General  category  BFT  fishing 
seasons.  Existing  regulations  have  not 
prevented  some  vessel  operators  from 
fishing  under  the  bluefin  tima 
Incidental  category  prior  to  May  15  and 
in  the  General  category  after  Jime  1. 
Under  this  proposed  rule,  Atlantic  tunas 
permit  category  changes  would  be 
limited  to  one  change  each  year, 
between  January  1  and  May  15.  No 
permit  changes  would  be  permitted 
from  May  16  through  December  31, 
regardless  of  sale  of  a  vessel.  This  would 
prevent  commercial  vessel  operators 
from  fishing  for  bluefin  tuna  in  more 
than  one  commercial  quota  category  in 

a  single  year.  To  be  consistent  among  all 
categories,  the  one-per-year  limit  on 
category  changes  for  Atlantic  Tunas 
permits  would  also  apply  to  recreational 
vessels  obtaining  Angling  category 
permits. 

13.  To  facilitate  enforcement  of 
minimum  size  and  retention  limit 
regulations  and  to  facilitate 
identification  of  species,  all  Atlantic 
tunas  would  be  required  to  be  landed 
with  the  tail  attached. 

14.  The  set-aside  of  swordfish  quota 
for  the  harpoon  segment  of  the  directed 
fishery  would  be  removed  because  it  is 
unnecessary.  A  prior  rulemaking 
established  the  swordfish  fishing  year 
and  first  semiannual  quota  period 
begiiming  June  1.  When  the  fishing  year 
and  the  first  semiannual  period  began 


on  January  1,  a  set-aside  was  needed 
because  the  siunmer  harpoon  fishery 
could  be  precluded  by  a  directed  fishery 
closure  at  the  end  of  the  period.  The 
change  in  fishing  year  has  eliminated 
this  problem. 

15.  Gear  restrictions  applicable  to 
specific  categories  of  tuna  permits 
would  be  limited  to  fishing  activity  for 
bluefin  tuna.  In  a  prior  rulemaking,  the 
requirement  for  tuna  permits  was 
extended  from  BFT  to  all  Atlantic  tunas. 
Gear  restrictions  necessary  to 
implement  category  quotas  for  bluefin 
tuna  were  carried  over  to  apply  to  all 
Atlantic  timas.  Because  Atlantic  tunas 
other  than  bluefin  are  not  subject  to 
quotas,  gear  restrictions  are  not 
necessary,  with  the  exception  of 
driflnets. 

16.  Much  of  the  regulatory  text 
regarding  restrictions  on  imports  would 
be  removed  as  obsolete  since  ATCA  has 
been  amended.  The  Department  of  State 
will  be  consulted  during  the  comment 
period  for  this  proposed  rule,  as 
necessary,  to  ensure  that  the  revised 
trade  restrictions  regulations  comply 
with  ATCA.  NMFS  implemented  a  final 
rule  in  1997  that  banned  the  import  of 
BFT  from  Belize,  Honduras,  and 
Panama  as  a  result  of  an  ICCAT 
recomniendation.  Further,  NMFS 
proposed  trade  restrictions  for  Atlantic 
swordfish  on  October  13, 1998  (63  FR 
54661).  The  final  rule  to  implement  the 
HMS  FMP  will  include  any  finalized 
trade  restrictions  that  result  from  that 
separate  rulemaking  for  swordfish. 

17.  Except  for  applications  for  an 
initial  limited  access  permit,  vessel  and 
dealer  permit  applicants  will  have  up  to 
30  days  to  submit  required  information 
not  supplied  with  original  applications, 
otherwise,  the  application  will  be 
considered  abandoned.  Information 
changes  must  be  reported  within  30 
days  for  permits  to  remain  valid. 

18.  Logbook  requirements  approved 
under  OMB  control  number  0648-0016 
would  apply  to  commercial  and  for-hire 
tuna  vessels  only  if  selected  by  NMFS. 
Initially,  a  sample  of  vessels  from  each 
permit  category,  (except  for  Charter/ 
headboat  permit  holders,  which  will  all 
be  selected),  will  be  selected  to  evaluate 
reporting  forms  and  reporting 
schedules. 

19.  To  enhance  flexibility  in  business 
decisions,  purse  seine  notification 
would  be  set  at  24  hours  prior  to  sailing 
or  landing,  with  automatic  waiver  of 
inspection  requirements  if  not 
undertaken  within  24  hours  of 
notification. 

20.  To  be  consistent  with  revised  50 
CFR  600.745,  §635.32  incorporates  new 
policies  and  procedures  on  issuance  of 
letters  of  authorization,  exempted 
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fishing  permits,  and  scientific  research 
permits. 

21.  Technical  changes  were  made  to 
reflect  NMFS  reorganization  by 
changing  references  from  Regional 
Director  to  Regional  Administrator  and 
fi^m  Science  and  Research  Director  to 
Science  Director.  Where  necessary, 
cross  references  to  regulations  in  other 
CFR  parts  were  updated. 

22.  The  method  of  taking  tuna 
measurements  was  amended  to  conform 
with  instructions  given  in  past  years 
and  to  reflect  an  analysis  of 
measurement  conversion  data  obtained 
in  1996. 

23.  Given  the  increased  use  of 
inseason  retention  limit  adjustments  to 
restrict  harvest  in  the  BFT  Angling 
category  to  seasonal  and  geographic 
subquotas,  the  retention  limit  for  school, 
large  school,  and  small  mediiun  BFT  is 
established  at  one  per  vessel,  per  day. 
This  retention  limit  may  be  adjusted 
inseason  through  one  or  more 
specification  notices  published  in  the 
Federal  Register. 

24.  Changes  were  made  to  the  BFT 
trophy  catch  provisions  applicable 
wiOiin  the  Gulf  of  Mexico  to  clarify  that 
anglers  may  retain  large  medium  or 
giant  BFT  onboard  vessels  permitted  in 
the  Angling  or  Charter/Headboat 
categories  if  taken  incidental  to  fishing 
for  other  species. 

25.  Specific  regulatory  text  was  added 
to  prohibit  purchase  or  possession  by 
dealers  of  vmdersized  Atlantic  swordfish 
landed  by  fishing  vessels  of  the  United 
States. 

26.  Technical  revisions  were  made  to 
the  bluefin  tima  statistical  docimient 
(BSD)  program.  Current  regulations 
require  that  a  BSD  be  completed  and 
provided  to  NMFS  for  import  or  export 
of  bluefin  tuna.  NMFS  has  recently 
acquired  import  records  from  U.S. 
Customs  that  indicate  non-compUance 
with  the  BSD  program,  particularly  for 
imports.  Revisions  are  necessary  to 
clarify  procedures  for  BSD  filing  by 
defining  import,  importer,  export  and 
exporter,  and  by  specifying 
circumstances  imder  which  a  BSD  must 
be  completed.  These  revisions  do  not 
materiaJly  change  the  requirements,  but 
provide  more  explicit  instructions  for 
the  benefit  of  both  tima  dealers  and 
NMFS/Customs  enforcement. 

27.  Revisions  are  also  made  to  the 
ICCAT  port  inspection  scheme.  At  its 
1997  meeting,  ICCAT  recommended 
revisions  to  its  port  inspection  scheme, 
to  which  the  United  States  is  a  party. 
These  revisions  are  technical  in  nature 
and  serve  to  clarify  the  authority  for 
inspections,  procedures  for  inspections, 
and  the  requirements  for  reports  to  flag 
states  and  the  ICCAT  Secretariat.  The 


revisions  are  not  substantive  and  only 
standardize  procedures  already  in  place 
for  most  contracting  parties  that  have 
adopted  the  port  inspection  scheme. 

28.  A  revision  to  the  Angling  category 
trophy  fish  tagging  requirement  is  made 
to  provide  coordination  with  harvest 
tagging  programs  for  school,  large 
school,  and  small  medium  fish  as 
implemented  by  NMFS  or  by  any  of  the 
States.  In  coordinating  such  programs, 
the  biu-den  on  anglers  and  NMFS 
enforcement  will  be  reduced. 

29.  NMFS  has  removed  the 
notification  requirement  for  vessels 
transiting  the  Panama  Canal  with 
regulated  species  on  board.  This 
requirement  was  originally 
implemented  for  piu^e  seine  vessels 
offloading  Pacific  tuna  catch  at 
canneries  in  Puerto  Rico.  NMFS 
believes  that  fishing  and  offloading 
practices  have  changed  so  as  to  make 
this  regulation  obsolete. 

30.  The  effective  date  of  all  regulatory 
amendments  and  inseason  actions  will 
be  the  date  of  filing  with  the  Office  of 
the  Federal  Register  or,  if  subject  to 
delayed  effectiveness,  on  the  prescribed 
{>eriod  of  delay  based  on  the  date  of 
filing.  Existing  regulations  variously 
refer  to  dates  of  filing  or  publication, 
with  the  publication  delay  normally 
three  or  four  days.  The  discrepancies 
arise  from  balancing  the  need  for  timely 
action  with  the  need  for  advance 
notification.  Given  the  ability  to  rapidly 
commimicate  with  fishery  interest 
groups  via  the  HMS  Fax  Information 
Network  and  NOAA  weather  radio, 
standardizing  the  effective  date  relative 
to  filing  will  allow  NMFS  to  be  more 
responsive  without  unduly  restricting 
the  advance  notification  required  by 
fishery  participants. 

XI.  Applicability  of  Regulations  in  State 
Waters 

State  regulations  applicable  to  ICCAT- 
managed  species  (Atlantic  tunas, 
swordfish,  and  billfishes)  that  are  less 
restrictive  than  Federal  regulations  or 
are  not  effectively  enforced  are  subject 
to  preemption  by  Federal  regulations 
under  section  971g(d)  of  ATCA. 
Pursuant  to  971g(e)  of  ATCA,  the 
Secretary  of  Commerce  is  required  to 
perform  a  continuing  review  of  the  laws 
and  regulations  of  all  states  for  which 
preemption  by  Federal  regulations 
applies  and  the  extent  to  which  such 
laws  and  regulations  are  enforced.  Also, 
under  section  306(b)(1)  of  the 
Magnuson-Stevens  Act,  after  notice  and 
an  opportunity  for  a  hearing.  Federal 
regulations  may  apply  within  state 
waters  if  the  state  has  taken  action  or 
omitted  to  take  action  which  will 
substantially  and  adversely  affect  the 


carrying  out  of  Federal  FMPs  and  the 
regulations  to  implement  them  (16 
U.S.C.  1801  et  seq.). 

In  an  effort  to  review  those 
regulations  and  make  determinations 
about  preemption,  NMFS  contacted  the 
following  states:  Alabama,  Connecticut, 
Delaware,  Florida,  Georgia,  Louisiana, 
Maine,  Maryland,  Michigan, 
Massachusetts,  Mississippi,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Texas,  Virginia, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

As  of  October  1998,  NMFS  has 
received  replies  from  the  following 
states:  Florida,  Georgia,  Louisiana, 
Massachusetts,  New  Jersey,  North 
Carolina,  and  Virginia.  With  the 
issuance  of  this  proposed  rule,  NMFS 
v\dll  again  contact  the  states  to  request 
information  regarding  state  regulations 
applicable  to  ICCAT-managed  HMS  and 
the  gear  used  in  fisheries  targeting  or 
catching  them. 

NMFS  will  be  conducting  pubUc 
hearings  in  several  states  regarding  the 
proposed  regulations  to  implement  the 
HMS  FMP  and  Billfish  Amendment.  In 
addition,  NMFS  will  contact  all  Atlantic 
Coast  states  and  territories  to  determine 
if  additional  hearings  on  the  FMPs  and 
proposed  regulations  are  necessary, 
particularly  regarding  the  preemption 
issue.  NMFS  intends  to  coordinate  and 
consult  with  all  Atlantic  Coast  states 
and  territories  to  meet  management 
objectives  and  to  achieve  regulatory 
consistency. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act,  16  U.S.C.  1801  et  seq.,  and  the 
Atlantic  Tunas  Convention  Act,  16 
U.S.C.  971  et  seq. 

NMFS  has  concluded  that  this 
proposed  rule  to  implement  the  HMS 
FMP  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Specifically,  the  time/area 
closure  for  pelagic  longline  fishermen  in 
the  Florida  Straits,  the  non-ridgeback 
LCS  quota  reduction,  and  limited  access 
measures  for  the  shark  fishery  would 
have  a  significant  economic  impact  on 
affected  entities.  In  combination,  the 
proposed  alternatives  for  sharks  and 
swordfish  would  also  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
an  IRFA  has  been  prepared  to 
accompany  the  HMS  FMP.  A  summary 
of  the  IRFA  regarding  these  issues 
follows: 
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Time/ Area  Clc  sure  for  Pelagic  Longline 
Fishing 

NMFS  propc  ses  to  ban  the  use  of 
pelagic  longline  gear  in  the  Florida 
Straits  betweer  July  and  September.  The 
preferred  time^area  closure  would  likely 
have  significai^  economic  impacts  for 
17  of  the  20  veiisels  that  fish  in  that  area 
at  that  time. 

NMFS  considered  several  alternatives 
that  would  red  ice  catches  of  small 
swordfish  and  iiat  could  have  less 
severe  econom  c  impacts  on  the  pelagic 
longline  fisher; '  participants.  The 
alternatives  inc  luded  continuing  the 
existing  minimum  size  (33  lb.  or  15  kg 
dw)  and  counti  ng  dead  discards  against 
the  swordfish  c  uota.  If  ICCAT  adopts  a 
recommendatic  n  that  dead  discards 
should  count  a|  ;ainst  the  quota,  NMFS 
will  further  coi  sider  this  measure  in 
future  rulemaking.  Although  these 
alternatives  maN  have  lesser  economic 
impacts  on  the  pelagic  longline  fishery 
participants  and  provide  incentives  to 
reduce  small  swordfish  catch,  neither 
measure  guaraittees  reduced  discards  of 
undersized  swdrdfish. 

msidered  the  alternative 
I  areas  with  high 
rd  rates  in  addition  to 
^ts.  NMFS  rejected  this 
3veral  reasons,  including 
:onomic  impacts 
litional  pelagic  longline 
participants.  NMFS  may  consider 
closing  these  areas  in  the  future  if 
deemed  necessary  to  reduce  the  bycatch 
of  undersized  sivordfish.  Although  the 
status  quo  alteriative  (no  time/ area 
closure)  would  have  less  of  an  economic 
impact  in  the  sftort  term,  this  alternative 
was  rejected  because  it  is  not  expected 
to  meet  the  statutory  objectives  of 
reducing  the  diiicard  rate  and  rebuilding 
the  stock.  Thus  in  the  long  term,  the 
status  quo  alter  lative  may  have  even 
greater  significant  impacts  for  all  pelagic 
longline  partici  jants. 


NMFS  also  c^ 
of  closing  other 
swordfish  disca 
the  Florida  Stra 
alternative  for  i 
the  significant  ( 
expected  on  ad^ 


Non-FUdgeback 


LCS  Quota  Reduction 


NMFS  propoi  les  to  separate  the 
current  LCS  ma  tiagement  unit  into 
ridgeback  and  r  on-ridgeback  LCS  and  to 
reduce  the  quot  i  for  non-ridgeback  LCS 
by  66  percent  (Hy  weight).  This 
alternative  is  ej^ected  to  minimize 
adverse  economic  impacts  on  LCS 
fishermen  by  allowing  higher  harvest 
levels  than  thost  maintained  if  the  LCS 
management  uiiit  were  kept  as  a  single 
unit.  This  measure  should  rebuild 
ridgeback  LCS  ^ocks  consistent  with 
the  Magnuson-Stevens  Act  requirements 
to  rebuild  overfished  fisheries  and  to 
consider  the  im  jacts  of  fishery 
resources  on  communities.  NMFS 
estimates  that  58  participants  may  cease 


business  operations  due  to  this 
alternative. 

NMFS  considered  other  alternatives, 
including  keeping  the  LCS  management 
unit  as  a  single  group,  with  status  quo 
reduced,  and  zero  harvest  levels,  as  well 
as  implementing  a  phased-in  quota  for 
non-ridgeback  LCS.  Some  of  these  quota 
alternatives,  such  as  a  closure,  would 
meet  the  management  objectives  of 
rebuilding  LCS  stocks,  and  would  have 
significant  negative  economic  impacts 
in  the  short  term,  but  would  have 
economic  benefits  in  the  long  term. 
Other  alternatives  considered,  such  as 
status  quo,  would  have  little  or  no 
negative  economic  impacts  in  the  short 
term,  but  they  would  have  significant 
negative  economic  impacts  in  the  long 
term  if  the  stock  continued  to  decline. 
Additionally,  the  status  quo  alternative 
may  possibly  have  no  positive  economic 
benefits  and  would  not  meet  the 
statutory  objectives  to  rebuild  the  LCS 
stock.  NMFS  chose  the  alternative  that 
minimizes  the  short  and  long  term 
economic  impacts  while  also  rebuilding 
LCS  stocks. 

Limited  Access  to  the  Atlantic 
Swordfish  and  Shark  Fisheries 

The  proposed  limited  access  system 
would  affect  all  current  permit  holders 
in  the  Atlantic  swordfish  and  shark 
fisheries  and  those  vessels  fishing  for 
Atlantic  tunas  with  longlines.  The 
intent  of  limited  access  is  to  exclude 
only  those  fishermen  whose  logbook 
records  indicate  they  are  neither  active 
nor  dependent  on  the  swordfish  and 
shark  fisheries  except  that  tuna 
longliners  would  automatically  receive 
a  swordfish  or  shark  limited  access 
permit  to  authorize  landing  of 
incidental  catch.  The  proposed  limited 
access  program  for  swordfish  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  a  similar  analysis 
indicates  that,  due  to  the  proposed 
limited  access  system  for  the  shark 
fishery,  a  significant  number  of  shark 
vessels  (48)  would  be  forced  to  cease 
business  operations.  NMFS  found  that 
many  of  these  vessels  were  directing  for 
sharks  in  1997  (the  year  used  in  the 
analysis)  but  had  left  the  fishery  in 
1998,  and,  therefore,  would  not  qualify 
under  the  proposed  limited  access 
system.  Thus,  NMFS  believes  that  many 
of  the  vessels  that  the  analysis  indicates 
would  not  be  eligible  for  permits  may 
have  already  left  the  fishery  due  to 
circumstances  other  than  limited  access. 
Because  this  limited  access  system  is 
not  intended  to  remove  any  active  entity 
dependent  on  the  fishery,  NMFS  may 
reconsider  the  requirement  of  having 
held  a  permit  during  the  open  season  in 


1998  for  sharks,  based  on  comments 
received  on  this  proposed  rule. 

The  other  alternatives  regarding  the 
implementation  of  limited  access  for 
swordfish  and  shark  fisheries  include  a 
range  of  permit  and  landings  history 
(eligibility)  alternatives,  incidental 
harvest  limits,  and  permit  transfer  and 
vessel  upgrade  restrictions.  While  these 
alternatives  might  have  lesser  economic 
impacts  on  the  fishery  participants, 
NNIFS  believes  those  alternatives  may 
be  inconsistent  with  the  objectives  of 
removing  inactive  permits  and  limiting 
increases  in  the  harvesting  capacity  of 
the  fleet. 

The  draft  HMS  RIR/IRFA  provides 
further  discussion  of  the  economic 
effects  of  all  the  alternatives  considered 
in  the  draft  HMS  FMP. 

To  ensure  that  the  impacts  of  the 
Amendment  1  to  the  Billfish  FMP  are 
fully  analyzed,  NMFS  has  prepared  an 
IRFA  pursuant  to  5  U.S.C.  603  without 
regard  to  whether  the  proposed  action 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  summary  of  the  IRFA 
follows: 

Adjustment  to  Billfish  Retention  Limit 

NMFS  proposes  to  institute  a 
retention  limit  of  one  Atlantic  billfish 
per  vessel  per  trip  with  an  additional 
provision  that  would  reduce  the 
retention  limit  for  blue  and/or  white 
marlin  to  zero  if  landing  limits  for 
Atlantic  blue  marlin  and/or  white 
marlin  are  reached  (26.2  mt  and  2.48  mt, 
respectively).  Cumulative  landings 
would  be  determined  from  the  most 
recent  tournaments  and  ft'om  other  state 
or  federal  data  sources.  Implementation 
of  a  zero  retention  limit,  or  just  the 
possibility  of  such,  may  affect 
participation  in  Atlantic  billfish 
tournaments.  NMFS  has  received 
indications  that  tournaments  may  be 
canceled  or  may  experience  a  significint 
reduction  in  participation  if  fishermen 
are  not  allowed  to  land  a  billfish  that 
meets  the  legal  size  constraints.  The 
zero  retention  limit  provision  was 
included  in  this  proposed  rule  to  avoid 
exceeding  the  1997  ICCAT 
recommended  landing  levels  for  blue 
and  white  marlin.  In  other  words,  this 
measure  would  allow  recreational 
fishermen  to  land  billfish  until  the 
landing  limits  are  reached.  NMFS 
believes  that  this  measure,  while  it  may 
reduce  tournament  participation  in  the 
short-term,  will  aid  in  rebuilding  the 
stocks,  thus  increasing  participation  in 
the  long  term. 

NMFS  considered  other  alternatives 
to  reduce  the  landings  of  Atlantic 
billfish,  including  prohibiting 
possession  of  Atlantic  billfish  by  all 
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U.S.-flagged  recreational  vessels.  This 
alternative  was  not  selected  because  it 
was  considered  to  be  too  drastic  in 
lowering  landings  unnecessarily.  In 
addition,  the  mortality  of  Atlantic 
billftsh  recreationally  caught  by  U.S. 
anglers  is  small  relative  to  Atlantic-wide 
mortality  levels.  Thus,  the  short-  and 
long-terra  negative  economic  impacts 
experienced  by  entities  who  rely  on  the 
billSsh  recreational  fishery  would 
exceed  any  advantages  of  this  measure 
on  rebuilding  billfish  stocks.  This 
alternative  would  also  put  U.S. 
fishermen  at  a  disadvantage  compared 
with  fishermen  from  other  countries. 

Another  alternative  considered  would 
allow  Atlantic  blue  marlin  and  Atlantic 
white  marlin  to  be  landed  only  during 
fishing  tournaments  and  from  charter 
vessels.  All  other  recreational  landings 
of  Atlantic  marlin  (this  alternative  did 
not  include  sailfish)  would  be 
prohibited.  Although  this  alternative 
might  minimize  any  negative  economic 
impacts  on  tournament  sponsors  and 
charter  vessel  owners,  NMFS  rejected 
this  alternative  because  it  would  have  a 
discriminatory  impact  on  private  vessels 
operating  outside  tournaments. 

The  last  alternative  considered  would 
prohibit  landing  of  billfish  in 
conjunction  with  a  tournament  to  be 
released  (i.e.,  require  all  tournaments  to 
be  "no-kill").  Atlantic  billfish  could  still 
be  landed  during  other  recreational 
efforts.  NMFS  believes  that  this 
alternative  would  not  reduce  Atlantic 
billfish  landings  or  economic  impacts 
because  Atlantic  billfish  tournaments 
are  currently  moving  toward  alternative 
means  to  measure  angler  success  in 
catching  billfish. 

Adjustment  to  a  Higher  Minimum  Size 
Limit 

NMFS  considered  other  alternatives 
to  reduce  the  landings  of  Atlantic 
billfish,  including  the  minimum  sizes 
implemented  in  die  interim  rule.  This 
alternative  would  also  provide  NMFS 
the  authority  to  increase  the  minimum 
size  limits  in  season,  rather  than 
decreasing  the  retention  limits  to  ensure 
compliance  with  the  ICCAT  landings 
limits  for  marlins.  NMFS  believes  that 
this  alternative  could  restrict  landings  to 
the  allowable  level  without  undue 
economic  impacts  because  very  large 
Atlantic  billfish  could  still  be  landed  in 
tournaments  or  for  mounting  purposes 
by  private  anglers.  In  this  way,  the 
potential  for  landing  a  very  large  billfish 
would  still  provide  an  incentive  for 
fishing  activity.  Implementation  of  this 
alternative  would  require  an  accurate 
monitoring  system  for  NMFS  to  provide 
sufficient  notice  of  size  limit 
adjustments  to  tournaments. 


The  draft  RIR/IRFA  for  Amendment  1 
to  the  Billfish  FMP  provides  further 
discussion  of  the  economic  impacts  of 
all  the  alternatives  considered. 

This  proposed  rule  contains  new  and 
revised  coUection-of-information 
requirements,  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA),  and  restates 
several  current  requirements.  The  new 
and  revised  collections  have  been 
submitted  to  OMB  for  approval.  In 
particular,  six  new  reporting 
requirements  would  include  position 
reports  from  a  vessel-monitoring  system 
for  all  pelagic  longline  vessels;  gear 
marking  and  vessel  identification 
requirements  for  longline  and  shark  net 
gear,  and  for  handgear  and  harpoon 
floats;  permits  for  all  HMS  Charter/ 
Headboat  vessels;  observer  requirements 
for  HMS  Charter/Headboat  vessels  if 
selected;  logbooks  for  all  Atlantic  tuna 
vessels  and  HMS  Charter/Headboat 
vessels;  and  revised  reporting 
procedvires  for  EFPs.  The  following 
requirements  have  been  approved  by 
OMB  or  have  been  submitted  to  OMB 
for  approval: 

1.  Requirement  for  HMS  Charter/ 
Headboat  Permits  in  §  635.4,  estimated 
at  30  minutes  per  initial  permit 
application  and  6  minutes  per  renewal, 
has  been  submitted  for  OMB  clearance 
in  association  with  this  proposed  rule. 
However,  no  additional  biu'den  is 
anticipated  as  nearly  all  HMS  charter/ 
headboats  are  permitted  under  currently 
approved  permitting  collections  (0648- 
0202; 0648-0205;  0648-0327).  any  of 
which  will  serve  to  meet  this 
requirement. 

2.  Atlantic  tunas  vessel  permits  in 

§  635.4  (approved  under  OMB  control 
number  0648-0327),  estimated  at  30 
minutes  per  initial  permit  application 
and  6  minutes  per  renewal;  and  Atlantic 
tunas  dealer  permits  in  §  635.4 
(approved  under  OMB  control  number 
0648-0202),  estimated  at  5  minutes  per 
permit  action. 

3.  Shark  and  swordfish  vessel  permits 
in  §  635.4  (approved  under  OMB  control 
number  0648-0205),  estimated  at  20 
minutes  per  permit  action;  and  shark 
and  swordfish  dealer  permits  in  §  635.4 
(approved  under  OMB  control  number 
0648-0205),  estimated  at  5  minutes  per 
permit  action.  Importer  permitting 
requirements  for  swordfish  in  §  635.4, 
estimated  at  5  minutes  per  application, 
for  which  a  proposed  rule  published  on 
October  13,  1998  (63  FR  54661),  have 
since  been  approved  by  OMB  under 
0648-0205. 

4.  Dealer  reporting  and  recordkeeping 
requirements  for  Atlantic  bluefin  tuna 
in  §  635.5  (approved  under  OMB  control 


number  0648-0239),  estimated  at  3 
minutes  for  daily  reports,  14  minutes 
per  bi-weekly  report  of  fish  purchases, 
and  1  minute  to  affix  tags  and  label 
containers. 

5.  Dealer  reporting  and  recordkeeping 
requirements  for  swordfish,  sharks,  and 
Atlantic  tunas  in  §  635.5  (approved 
under  OMB  control  numbers  0648-0013 
and/or  0648-0239)  estimated  at  15 
minutes  per  bi-weekly  report  of  fish 
purchases  and  3  minutes  per  negative 
report.  Importer  reporting  requirements 
for  swordfish  in  §  635.5,  estimated  at  15 
minutes  per  bi-weekly  report,  for  which 
a  proposed  rule  published  on  October 
13,  1998  (63  FR  54661),  have  since  been 
approved  by  OMB  under  0648-0013. 

6.  Vessel  reporting  and  recordkeeping 
requirements  for  swordfish  and  sharks 
in  §  635.5  (currently  approved  under 
OMB  control  number  0648-0016) 
estimated  at  10  minutes  per  logbook 
entry,  including  the  attachment  of  tally 
sheets,  and  2  minutes  for  "no-fishing" 
reports.  NMFS  has  submitted  a  request 
to  OMB  for  vessel  reporting 
requirements  for  Atlantic  tunas  and 
HMS  charter  boats  in  §  630.5  estimated 
at  12  minutes  per  logbook  entry  and  2 
minutes  for  a  negative  catch  report. 
NMFS  intends  to  randomly  select  10 
percent  of  the  tuna  vessels  and  all  HMS 
charter  boats  on  an  annual  basis.  While 
NMFS  intends  to  consolidate  HMS 
logbooks  under  a  new  information 
collection,  there  will  be  an  initial  trial 
period  for  tuna  vessels  and  HMS 
charter/headboats  with  the  pelagic 
logbook  forms  currently  approved  under 
0648-0016.  After  evaluation  of  the 
program,  NMFS  will  request  OMB 
approval  to  issue  logbooks  tailored  to 
the  specific  reporting  requirements  of 
individual  fishery  segments 

7.  Fishing  tournament  registration  and 
selective  reporting  in  §635.5  (approved 
under  OMB  control  number  0648-0323) 
estimated  at  10  minutes  per  report. 

8.  Swordfish  and  shark  limited  access 
permit  documentation  requirements  in 
§635.16  (approved  imder  OMB  control 
number  0648-0325)  estimated  at  1.5 
hours  per  response. 

9.  Vessel  identification  requirements 
for  permitted  HMS  vessels  in  §  635.6 
estimated  at  45  minutes  per  vessel,  have 
been  submitted  to  OMB  for  approval. 

10.  HMS  gear  marking  requirements 
in  §  635.6,  estimated  at  15  minutes  per 
action  and  pertaining  to  longline  gear 
(terminal  floats  and  hi-flyers),  shark  nets 
(terminal  floats)  and  harpoon  and 
handgear  floats,  have  been  submitted  to 
OMB  for  approval. 

11.  Notification  for  at-sca  observer 
requirements  for  Atlantic  tuna, 
swordfish,  and  shark  vessels  in  §635.7, 
estimated  at  2  minutes  per  response,  has 
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been  consolid^ed  and  submitted  for 
0MB  approvall 

12.  Position  ^porting  and 
communicatioii  from  a  vessel 
monitoring  system  in  §  §  635.9  and 
635.69,  estimated  at  0.033  seconds  per 
position  report  or  5  minutes  per  vessel 
per  year,  4  hovars  for  installation,  and  2 
hours  for  annual  maintenance,  has  been 
submitted  to  OMB  for  clearance. 

13.  BFT  purae  seine  inspection 
requests  in  §635.21  (approved  under 
0MB  control  njumber  0648-0202) 
estimated  at  5  (ninutes  per  request. 

14.  Angler  rdporting  of  tropny  BFT  in 
§635.23  (apprtfved  under  OMB  control 
number  0648-<^239)  estimated  at  3 
minutes  per  retort,  and  Angler 
reporting  of  sclool  and  medium  tuna  in 
§  635.5  (approv  ed  under  OMB  control 
number  0648-<i328)  estimated  at  5 
minutes  per  res  ponse. 

15.  HMS  cat(  n  and  release  program 
requirements  in  §635.26  (approved 
under  OMB  control  number  0648-0247) 
estimated  at  2  minutes  per  tagging  card. 

16.  Documentation  requirements  for 
sale  of  billfish  in  §635.31  (approved 
under  OMB  control  number  0648-0216) 
estimated  at  20  minutes  for  dealers 
purchasing  froii  vessels  and  2  minutes 
for  subsequent  purchasers. 

17.  Swordfish  Certificate  of  Eligibility 
in  §  635.46,  estimated  at  60  minutes  per 
document,  for  which  a  proposed  rule 
pubhshed  on  October  13,  1998  (63  FR 
54661),  has  sinpe  been  approved  under 
OMB  control  number  0648-0363. 
Bluefin  Tuna  Statistical  Document  in 

§  635.42  (approved  under  OMB  control 
number  0648-q04G)  estimated  at  20 
minutes  per  document. 

18.  Revised  amplication  and  reporting 
requirements  u|ider  EFPs  in  §  635.32, 
estimated  at  30jminutes  per  application, 
5  minutes  per  fish  collection  report,  and 
30  minutes  per  annual  summary  report, 
have  been  subiiitted  for  OMB  clearance. 

19.  Archival  tag  reporting 
requirements  i4  §635.33,  estimated  at 
1.5  hours  for  in^plantation  reports  and 
30  minutes  perifish  catch  report,  have 
been  approved  by  OMB  under  control 
number  0648-q338. 

20.  Bluefin  tilna  statistical  documents 
in  §  635.42,  estimated  at  20  minutes  per 
fish  import  report,  and  government 
validation  of  BSDs  in  §  635.44, 
estimated  at  2  l^ours  per  occurrence, 
have  been  approved  by  OMB  under 
control  number  0648-0040. 

Written  requests  for  purse  seine 
allocations  for  Atlantic  timas  as 
required  under  i§  635.27  are  not 
ourently  apprdved  by  OMB.  Requests 
for  purse  seine  allocations  are  not 
subject  to  the  P|IA  because,  under 
current  regulations,  a  maximiun  of  five 
vessels  could  b?  subject  to  reporting 


under  this  requirement.  Since  it  is 
impossible  for  10  or  more  respondents 
to  be  involved,  the  information 
collection  is  exempt  fi-om  the  PRA 
clearance  requirement. 

Certificate  of  eligibility  requirements 
for  imports  of  fish  subject  to  trade 
restrictions  under  §  635.40  are  not 
currently  approved  by  OMB.  These 
regulations  were  required  under  ATCA 
and  were  originally  issued  prior  to  the 
enactment  of  the  PRA.  NMFS  would 
consult  with  OMB  prior  to 
implementing  any  trade  restrictions 
under  this  section.  While  ATCA  and  the 
implementing  regulations  at  §  635.40 
authorize  unilateral  trade  action  by  the 
United  States,  it  is  more  likely  that 
multilateral  action  would  be  taken  upon 
a  recommendation  of  ICCAT.  In  such 
case,  notice  and  comment  rulemaking 
procedures  under  ATCA  would  apply 
and  OMB  clearance  for  information 
collections  would  be  requested  prior  to 
issuance  of  a  proposed  rule. 

Public  comment  is  sought  regarding 
whether  these  proposed  new  or  revised 
coUections-of-information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimates;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS, 
Highly  Migratory  Species  Management 
Division  and  OMB  (see  ADDRESSES). 

Notwithstemding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Niunber. 

NMFS  initiated  formal  consultation 
for  all  HMS  fisheries  on  September  25, 
1996,  under  section  7  of  the  ESA.  NMFS 
requested  an  additicmal  formal 
consultation  on  the  HMS  FMP  and 
Billfish  Amendment  on  May  12,  19C8. 
The  consultation  request  concerned  the 
possible  effects  of  management 
measures  in  the  Amendment  1  to  the 
Billfish  FMP  and  the  HMS  FMP, 
including  implementation  of  AOCTRP 
measures  for  the  pelagic  longline 
fishery.  In  a  BO  issued  on  May  29, 1997, 
NMFS  concluded  that  operation  of  the 
harpoon  fishery  is  not  likely  to 
adversely  affect  the  continued  existence 
of  any  endangered  or  threatened  species 
under  NMFS  jurisdiction  and  that 


operation  of  the  longline  fishery  may 
adversely  affect,  but  may  not  jeopardize, 
the  continued  existence  of  any 
endangered  or  threatened  species  under 
NMFS  jurisdiction.  Conversely,  it  was 
concluded  that  driftnet  fishing  for 
swordfish  in  the  Northeast  and  Mid- 
Atlantic  and  for  sharks  in  the  Southeast 
jeopardized  the  continued  existence  of 
the  northern  right  whale.  NMFS 
proposed  on  October  20, 1998  (63  FR 
55998),  to  prohibit  the  use  of  driftnets 
in  the  Atlantic  swordfish  fishery. 
Another  rulemaking  implemented  a  take 
reduction  plan  for  Atlantic  large  whales 
in  the  southeastern  United  States  under 
the  MMPA  (62  FR  39157,  July  22,  1997). 
This  proposed  rule,  if  implemented, 
would  further  reduce  the  likelihood  of 
interactions  between  HMS  fishing  gears 
and  northern  right  whales  and 
endangered  sea  turtles  through  gear 
modifications  and  educational 
workshops  for  pelagic  longline 
fishermen  that  were  recommended  by 
the  AOCTRT. 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects 

50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Treaties. 

50  CFR  Parts  600.  630.  635.  644.  and 
678 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements,  Treaties. 
Dated:  January  12, 1999. 

Roiland  A.  Schmitten, 

Assistant  Administrator,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapters  II  and  VI  are 
proposed  to  be  amended  as  follows: 

50  CFR  Chapter  11 

PART  285— ATLANTIC  TUNAS 
FISHERIES  [REMOVED] 

1.  Under  the  authority  of  16  U.S.C 
971  et  seq.,  part  285  is  removed. 

50  CFR  Chapter  VI 

PART  630— ATLANTIC  SWORDFISH 
FISHERY  [REMOVED] 

PART  644— ATLANTIC  BILLFISHES 
[REMOVED] 

PART  678— ATLANTIC  SHARKS 
[REMOVED] 

2.  Under  the  authority  of  16  U.S.C. 
971  et  seq.  and  16  U.S.C.  1801  et  seq.. 
parts  630,  644,  and  678  are  removed. 
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PART  600-MAGNUSON-STEVENS  ACT 
PROVISIONS 

3.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 
etseq. 

4.  In  §  600.10,  the  definitions  for 
"Albacore".  "Angling",  "Atlantic 
tunas",  "Atlantic  Tunas  Convention 
Act",  "Bigeye  tuna",  "Billfish", 
"Bluefin  tuna",  "Blue  marlin", 
"Carcass",  "Catch  limit",  "Charter 
vessel",  "Fillet".  "Fish  weir", 
"Headboat",  "Land".  "Longbill 
spearfish",  "Pelagic  longline", 
"Person",  "Postmark",  "Pound  net", 
"Purchase",  "Round".  "Sailfish",  "Sale 
or  sell",  "Shark  net",  "Skipjack  tuna", 
"Strikenet  for  sharks",  "Swordfish", 
"Trip",  "White  marlin",  and  "Yellowfin 
tuna"  are  added  in  alphabetical  order  to 
read  as  follows: 

§600.10    Definitions. 

»        *        •        •        • 

Albacore  means  the  species  Thunnus 
alalunga,  or  a  part  thereof. 

***** 

Angling  means  fishing  for  or  catching 
of,  or  the  attempted  fishing  for  or 
catching  of,  fish  by  any  person  (angler) 
with  a  hook  attached  to  a  line  that  is 
hand-held  or  by  rod  and  reel  made  for 
this  purpose. 

•  *        *        *        * 

Atlantic  tunas  means  bluefin  tuna, 
albacore,  bigeye  tuna,  skipjack  tuna  and 
yellowfin  tuna  found  in  the  Atlantic 
Ocean. 

Atlantic  Tunas  Convention  Act  means 
the  Atlantic  Tunas  Convention  Act  of 
1975. 16  U.S.C.  971-971h. 

*  *        *        •        » 

Bigeye  tuna  means  the  species 
Thunnus  obesus,  or  a  part  thereof. 

Billfish  means  blue  marlin,  longbill 
spearfish,  sailfish,  or  white  marlin. 

Bluefin  tuna  means  the  species 
Thunnus  thynnus,  or  a  part  thereof. 

Blue  marlin  means  the  species 
Makaira  nigricans,  or  a  part  thereof. 

Carcass  means  a  fish  that  has  been 
gilled  and/or  gutted  and  the  head  and 
some  or  all  fins  have  been  removed,  but 
that  is  otherwise  in  whole  condition. 

Catch  limit  means  the  total  allowable 
harvest  or  take  fi'om  a  single  fishing  trip 
or  day,  as  defined  in  this  section. 
***** 

Charter  vessel  means  a  vessel  less 
than  100  gross  tons  (90.8  mt)  that  meets 
the  requirements  of  the  U.S.  Coast 
Guard  to  carry  six  or  fewer  passengers 
for  hire. 


Fillet  means  to  remove  slices  of  fish 
flesh  from  the  carcass  by  cuts  made 
parallel  to  the  backbone. 

***** 

Fish  weir  means  a  large  catching 
arrangement  with  a  collecting  chamber 
that  is  made  of  non-textile  material 
(wood,  wicker)  instead  of  netting  as  in 
a  pound  net. 
***** 

Headboat  means  a  vessel  that  holds  a 
valid  Certificate  of  Inspection  issued  by 
the  U.S.  Coast  Guard  to  carry  passengers 
for  hire. 

***** 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  arrive  in  port  or  at 
a  dock,  berth,  beach,  seawall,  or  ramp. 

Longbill  spearfish  means  the  species 
Tetrapturus  pfluegeri,  or  a  pari  thereof. 
***** 

Pelagic  longline  means  a  suspended 
monofilament  longline  with  greater  than 
3  hooks  or  leaders  that  is  supported 
along  its  length  by  floats  and  is  marked 
on  the  surface  by  high-flyers.  It  is  a 
rebuttable  presimiption  that  a  longline 
marked  with  floats  and  high-flyers  in 
water  depths  greater  than  50  fathoms 
(91  m)  is  a  pelagic  longline. 

Person  means  any  individual, 
partnership,  corporation,  or  association 
subject  to  the  jurisdiction  of  the  United 
States. 
*        *        *        *        * 

Postmark  means  independently 
verifiable  evidence  of  the  date  of 
mailing,  such  as  a  U.S.  Postal  Service 
postmark.  United  Parcel  Service,  or 
other  private  carrier  postmark,  certified 
mail  receipt,  overnight  mail  receipt,  or 
a  receipt  issued  upon  hand  delivery  to 
a  representative  of  NMFS  authorized  to 
collect  fishery  statistics. 

Pound  net  means  a  set  net.  The  trap 
portion  is  composed  of  netting  with  a 
vertical  side,  a  top,  a  cover,  and  non- 
return valves  fitted  inside.  This  may  be 
moored  with  anchors  and  casks  and 
held  open  with  stretcher  poles  or  floats. 
***** 

Purchase  means  the  act  or  activity  of 
buying,  trading,  or  bartering,  or 
attempting  to  buy.  trade,  or  barter. 

***** 

Round  means  a  whole  fish — one  that 
has  not  been  gilled,  gutted,  beheaded,  or 
definned. 

***** 

Sailfish  means  the  species  Istiophorus 
platypterus,  or  a  part  thereof. 

Safe  or  sell  means  the  act  or  activity 
of  transferring  property  for  money  or 
credit,  trading,  or  bartering,  or 
attempting  to  so  transfer,  trade,  or 
barter. 


Shark  net,  sometimes  called  a  shark 
gillnet  or  shark  driftnet.  means  a  flat  net 
with  webbing  of  5  inches  or  greater 
stretched  mesh  and  a  twine  size  of  0.52 
mm  diameter  or  greater.  The  shark  net 
is  unattached  to  the  ocean  bottom, 
whether  or  not  it  is  attached  to  a  vessel, 
and  it  is  designed  to  be  suspended 
vertically  in  the  water  to  entangle  the 
head  or  other  body  parts  of  a  shark  that 
attempts  to  pass  through  the  meshes. 

Skipjack  tuna  means  the  species 
Katsuwonus  pelamis,  or  a  part  thereof. 
***** 

Strikenet  for  sharks  means  to  fish 
with  strikenet  gear  and  to  land  or  have 
on  board  an  amount  of  shark  that 
exceeds  the  recreational  catch  limit. 

***** 

Swordfish  means  the  species  Xiphias 
gladius,  or  a  part  thereof. 

***** 

Trip  means  the  time  period  that 
begins  when  a  fishing  vessel  departs 
from  a  dock,  berth,  beach,  seawall, 
ramp,  or  port  to  carry  out  fishing 
operations  and  that  terminates  with  a 
return  to  a  dock,  berth,  beach,  seawall, 
ramp,  or  port. 
***** 

White  marlin  means  the  species 
Tetrapturus  albidus,  or  a  part  thereof. 

Yellowfin  tuna  means  the  species 
Thunnus  albacares,  or  a  part  thereof. 

5.  Section  600.15  is  amended  by 
redesignating  pjiragraphs  (a)(2)  through 
(a)(6)  as  paragraphs  (a)(5)  through  (a)(9). 
by  redesignating  paragraphs  (a)(7) 
through  (a)(ll)  as  paragraphs  (a)(ll) 
through  (a)(15).  and  by  adding 
paragraphs  (a)(2)  through  (a)(4)  and 
paragraph  (a)(10)  to  read  as  follows: 

§  600.1 5    Other  acronyms. 

(a)        •        •        * 

(2)  ATCA-M\antic  Tunas  Convention 
Act 

(3)  BFT  (Atlantic  bluefin  tuna)  means 
the  subspecies  of  bluefin  tuna.  Thunnus 
thynnus  thynnus,  or  a  part  thereof,  that 
is  found  in  the  Atlantic  Ocean. 

(4)  BSD  means  the  ICCAT  bluefin  tuna 
statistical  document. 
***** 

(10)  /CC4r means  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas. 

***** 

6.  Part  635  is  added  to  read  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

Subpart    A — General 
Sec. 

635.1  Purpose  and  scope. 

635.2  Definitions. 

635.3  Relation  to  other  laws. 
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633.4  Permits  ^nd  fees. 

635.5  Recordkeeping  and  reporting. 

635.6  Vessel  ai|d  gear  identification. 

635.7  At-sea  ol^server  coverage. 

635.8  Educatiotial  workshops. 

635.9  Vessel  m  Dnitoring. 
Subpart    B — Lit  lited  Access 
635.16    Limited  access  permits. 
Subpart    C — Ms  nagement  Measures 

635.19  BFTsiz}  classes. 

635.20  Size  lin  its. 

635.21  Gear  op  sration  and  deployment 
restrictions. 

635.22  Recreat  onal  retention  limits. 

635.23  Retenti<  n  limits  for  BFT. 

635.24  Conmie-cial  retention  limits  for 
sharks  and  abvordfish. 

635.26  Catch  ai  id  release. 

635.27  Quotas. 

635.28  Closure). 

635.29  Transfei  at  sea. 

635.30  Possess!  on  at  sea  and  landing. 

635.31  Restrict  ons  on  sale  and  purchase. 

635.32  Specific  ally  authorized  activities. 

635.33  Archiva  i  tags. 

635.34  Adjustn  ent  of  management 
measures. 

Subpart    D — Rei  trictions  on  Imports 

635.40  Restrict:  ons  to  enhance 
conservatior . 

635.41  Sp>ecies  subject  to  documentation 
requirement ;. 

635.42  Docume  ntation  requirements. 

635.43  Content  I  of  documentation. 

635.44  Validati  }n  requirements. 

635.45  Import  i^strictions  for  Belize, 
Honduras,  and  Panama. 

635.46  Import  restrictions  on  swordfish. 
Subpart    E — Int«  mational  Port  Inspection 

635.50  Basis  and  purpose. 

635.51  Authori::ed  officer. 

635.52  Vessels  lubject  to  inspection. 

635.53  Reports. 

635.54  Ports  of  sntry 
Subpart    F — Enf  jrcement 

635.69  Vessel  monitoring  systems. 

635.70  Penaltiek 

635.71  Prohibit  ons. 


Appendix    A  to 


'art  635— Sjjecies  Tables 


Authority:  16  l|r.S.C.  971  et  seq.;  16  U.S.C 
1801  et  seq. 

Subpart  A— Getieral 

§  635. 1    Purpos*  and  scope. 

(a)  Atlantic  tanas,  billfish,  and 
swordfish.  The  regulations  in  this  part 
govern  the  conservation  and 
management  oflAtlantic  tunas,  billfish. 
and  Atlantic  sWordfish  under  the 
authority  of  tha  Magnuson-Stevens  Act 
and  ATCA.  Th^  implement  the  Fishery 
Management  PDan  for  Atlantic  Tunas, 
Swordfish,  and  Sharks  and  in  the 
Fishery  Manag*  ment  Plan  for  Atlantic 
Billfishes.  The  Atlantic  tunas 
regulations  govsm  consei^ation  and 
management  of  Atlantic  tunas  in  the 
management  arja  and  apply  to  a  person 
or  vessel  subject  to  the  jurisdiction  of 
the  United  States.  The  Atlantic  billfish 
regulations  govum  conservation  and 
management  in  the  management  area 


and  apply  to  a  person  or  vessel  subject 
to  the  jurisdiction  of  the  United  States. 
The  swordfish  regulations  govern 
conservation  and  management  of  North 
and  South  Atlantic  swordfish  in  the 
management  unit.  North  Atlantic 
swordfish  are  managed  under  the 
authority  of  both  ATCA  and  the 
Magnuson-Stevens  Act.  South  Atlantic 
swordfish  are  managed  under  the  sole 
authority  of  ATCA.  The  swordfish 
regulations  apply  to  a  person  or  vessel 
subject  to  the  jurisdiction  of  the  United 
States. 

(b)  Shark.  The  regulations  in  this  part 
govern  sharks  under  the  authority  of  the 
Magnuson-Stevens  Act  and  implement 
management  measures  in  the  Fishery 
Management  Plan  for  Atlantic  HMS. 
The  shark  regulations  in  this  part  govern 
conservation  and  management  of  sharks 
in  the  management  area  and  apply  to  a 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States. 

§635.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act,  ATCA,  and 
§  600.10  of  this  chapter,  the  terms  used 
in  this  part  have  the  following 
meanings: 

Archival  tag  means  a  device  that  is 
implanted  or  affixed  to  a  fish  to 
electronically  record  scientific 
information  about  the  migratory 
behavior  of  that  fish. 

Atlantic  HMS  means  Atlantic  tunas, 
billfish,  oceanic  sharks,  and  swordfish. 

Atlantic  Ocean,  as  used  in  this  part, 
includes  the  North  and  South  Atlantic 
Oceans,  the  Gulf  of  Mexico,  and  the 
Caribbean  Sea. 

Bottom  longline  means  a 
monofilament  longline  with  greater  than 
3  hooks  or  leaders  that  is  maintained  on 
the  ocean  floor  along  its  length  by 
weights  and  is  marked  on  the  siu°face  by 
marker  buoys  and/or  high  flyers. 

BSD  tag  means  the  niunbered  tag 
affixed  to  a  BFT  issued  by  any  country 
in  conjunction  with  a  catch  statistics 
information  program  and  recorded  on  a 
BSD. 

Cape  Cod  Bay  closed  area  means  the 
area  bounded  by  lines  connecting  the 
following  coordinates:  42''04.8'  N.  lat., 
yClO'  W.  long.;  42»12'  N'  lat.,  ZO'IS'  W. 
long;  42''12'  N.  lat..  70°  30'  W.  long.; 
41"'46.8'  N.  lat.,  70°30'  W.  long.;  and  on 
the  south  and  east  by  the  interior  shore 
line  of  Cape  Cod,  MA. 

Certificate  of  Eligibility  (COE)  means 
the  certificate  that  accompanies  a 
shipment  of  imported  swordfish 
indicating  that  the  swordfish  or 
swordfish  parts  are  not  fi-om  the 
Atlantic  Ocean  or  if  they  are,  are 
derived  from  a  swordfish  weighing  more 
than  33  lb  (15  kg)  dw. 


CFL  (curved  fork  length)  means  the 
length  of  a  fish  measured  from  the  tip 
of  the  upper  jaw  to  the  fork  of  the  tail 
along  the  contour  of  the  body  in  a  line 
that  runs  along  the  top  of  the  pectoral 
fin  and  the  top  of  the  caudal  keel. 

CK  means  tne  length  of  a  fish 
measured  along  the  body  contour,  i.e.,  a 
curved  measurement,  from  the 
cleithrum  to  the  anterior  portion  of  the 
caudal  keel.  The  cleithrum  is  the 
semicircular  bony  structure  at  the 
posterior  edge  of  the  gill  opening.  The 
measurement  must  be  made  from  the 
point  on  the  cleithrum  that  provides  the 
shortest  possible  measurement  along  the 
body  contour. 

Convention  means  the  International 
Convention  for  the  Conservation  of 
Atlantic  Tunas,  signed  at  Rio  de  Janeiro, 
Brazil,  on  May  14,  1966.  20  U.S.T.  2887. 
TIAS  6767,  including  any  amendments 
or  protocols  thereto,  which  are  binding 
upon  the  United  States. 

Conventional  tag  means  a  numbered, 
flexible  ribbon  that  is  implanted  or 
affixed  to  a  fish  that  is  released  back 
into  the  ocean.  The  tag  allows  the 
identification  of  that  fish  in  the  event  it 
is  recaptured. 

Dealer  tag  means  the  numbered, 
flexible,  self-locking  ribbon  issued  by 
NMFS  for  the  identification  of  BFT  sold 
to  a  permitted  dealer  as  required  under 
§635.5  (b)(2)(ii). 

Dehooking  device  means  a  device 
intended  to  remove  a  hook  imbedded  in 
a  fish  in  order  to  release  the  fish  with 
minimum  damage. 

Downrigger  means  a  piece  of 
equipment  attached  to  a  vessel  and  with 
a  weight  on  a  cable  that  is  in  turn 
attached  to  hook-and-line  gear  to 
maintain  lures  or  bait  at  depth  while 
trolling,  and  that  has  a  release  system  to 
retrieve  the  weight  by  rod  and  reel  or  by 
manual,  electric,  or  hydraulic  winch 
after  a  fish  strike  on  the  hook-and-line 
gear. 

Dress  means  to  remove  head,  viscera, 
and  fins,  but  does  not  include  removal 
of  the  backbone,  halving,  quartering,  or 
otherwise  further  reducing  the  carcass. 

Dressed  weight  (dw)  means  the  weight 
of  a  fish  after  it  has  been  dressed. 

EFP  means  an  exempted  fishing 
permit  issued  pursuant  to  §  600.745  of 
this  chapter  and  to  §  635.32. 

Eviscerated  meeins  a  fish  that  has  only 
the  alimentary  organs  removed. 

Export  means  shipment  of  fish  or  fish 
products  to  a  destination  outside  the 
customs  territory  of  the  United  States 
for  which  a  Shipper's  Export 
Declaration  (Customs  Form  7525)  is 
required.  Atlantic  HMS  destined  from 
one  foreign  country  to  another,  which 
transits  the  United  States  and  for  which 
a  Shipper's  Export  Declaration  is  not 
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required  to  be  filed,  will  not  be 
considered  an  export  under  this 
definition. 

Exporter  means  the  principal  party 
responsible  for  effecting  export  from  the 
United  States  as  listed  on  the  Shipper's 
Export  Declaration  (Customs  Form 
7525)  or  tiny  authorized  electronic 
mediiun  available  from  U.S.  Customs. 

First  transaction  in  the  United  States 
means  the  time  and  place  at  which  the 
swordfish,  is  filleted,  cut  into  steaks,  or 
processed  in  any  way  that  physically 
alters  it  after  being  landed  in  or 
imported  into  the  United  States. 

Fishing  record  means  all  records  of 
navigation  and  operations,  as  well  as  all 
records  of  catching,  harvesting, 
transporting,  landing,  purchase,  or  sale. 

Fishing  vessel  means  any  vessel 
engaged  in  fishing,  processing,  or 
transporting  fish  loaded  on  the  high 
seas,  or  any  vessel  outfitted  for  such 
activities. 

Fishing  year  means — 

(1)  For  Atlantic  tunas,  billfish,  and 
swordfish — June  1  through  May  31  of 
the  following  year;  and 

(2)  For  shark — January  1  through 
December  31. 

FL  (fork  length)  means  the  straight- 
line  measurement  of  a  fish  from  the  tip 
of  the  snout  to  the  fork  of  the  tail.  The 
measurement  is  not  made  along  the 
curve  of  the  body. 

Florida  Straits  means  the  area  off  the 
east  coast  of  Florida  between  26°  N.  lat. 
and  28°  N.  lat.  and  78°  W.  long,  and  81° 
W.  long. 

Giant  BFT  means  an  Atlantic  BFT 
measuring  81  inches  (206  cm)  CFL  or 
greater. 

Great  South  Channel  closed  area 
means  the  area  bounded  by  lines 
connecting  the  following  coordinates: 
41°40'  N.  lat.,  69°45'  W.  long.;  41°00'  N. 
lat.,  69°05'  W.  long.;  41°38'  N.  lat., 
68°13'  W.  long.;  and  42°10'  N.  lat., 
68°31'W.  long. 

Highly  migratory  species  (HMS) 
means  bluefin,  bigeye,  yellowfin, 
albacore,  and  skipjack  tunas;  swordfish; 
oceanic  sharks  (listed  in  Appendix  A  to 
this  part);  white  marlin;  blue  marlin; 
sailfish;  and  longbill  spearfish. 

ILAP  means  an  initial  limited  access 
permit  issued  pursuant  to  §635.4. 

Import  means  the  release  of  HMS 
from  a  nation's  Customs'  custody  and 
entry  into  the  territory  of  that  nation. 
HMS  are  imported  into  the  United 
States  upon  release  from  U.S.  Customs' 
custody  pursuant  to  filing  an  entry 
siunmary  document  (Customs  Form 
7501)  or  any  authorized  electronic 
medium.  HMS  destined  from  one 
foreign  country  to  another,  which  transit 
the  United  States  and  for  which  an  entry 
summary  is  not  required  to  be  filed,  are 


not  considered  an  import  under  this 
definition. 

Importer,  for  the  purpose  of  HMS 
imported  into  the  United  States,  means 
the  importer  of  record  as  declared  on 
U.S.  Customs  Form  7501  or  any 
authorized  electronic  medium. 

Intermediate  country  means  a  country 
that  exports  to  the  United  States  HMS 
previously  imported  by  that  nation. 
Shipments  of  HMS  through  a  country  on 
a  through  bill  of  lading  or  in  another 
manner  that  does  not  enter  the 
shipments  into  that  country  as  an 
importation  do  not  make  that  country  an 
intermediate  country  under  this 
definition. 

LAP  means  a  limited  access  permit 
issued  pursuant  to  §635.4. 

Large  coastal  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  (a)  of  Table  1  in  Appendix  A 
to  this  part. 

Large  medium  BFT  means  a  BFT 
measuring  73  to  <  81  inches  (185  to  < 
206  cm)  CFL. 

Large  school  BFT  means  a  BFT 
measuring  47  to  <  59  inches  (119  to  < 
150  cm)  CFL. 

LfFL  (lower  jaw-fork  length)  means 
the  straight-line  measurement  of  a  fish 
fi^m  the  tip  of  the  lower  jaw  to  the  fork 
of  the  caudal  fin.  The  measurement  is 
not  made  along  the  curve  of  the  body. 

Management  area  (1)  For  Atlantic 
tunas,  blue  marlin,  longbill  speeirfish, 
and  white  marlin,  means  the  Atlantic 
Ocean, 

(2)  For  sailfish,  means  the  Atlantic 
Ocean  north  of  5°  N.  lat.  and  west  of  30° 
N.  long., 

(3)  For  North  Atlantic  swordfish, 
means  the  Atlantic  Ocean  north  of  5° 
lat., 

(4)  For  South  Atlantic  swordfish, 
means  the  Atlantic  Ocean  south  of  5° 
lat.,  and 

(5)  For  sharks,  means  the  western 
north  Atlantic  ocean,  including  the  Gulf 
of  Mexico  and  the  Caribbean  Sea. 

Mid-Atlantic  Bight  means  the  area  off 
the  mid-Atlantic  states  between  35°  N. 
lat.  and  43°  N.  lat.  to  71°  W.  long. 

Non-ridgeback  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  (a)(2)  of  Table  1  in  Appendix 
A  to  this  part. 

North  Atlantic  swordfish  or  north 
Atlantic  Swordfish  stock  means  those 
swordfish  in  the  Atlantic  Ocean  north  of 
5°  N.  lat. 

Office  Director  means  the  Director  of 
the  Office  of  Sustainable  Fisheries, 
NMFS. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 

Pelagic  shark  means  one  of  the 
species,  or  a  part  thereuf,  listed  in 


N. 
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paragraph  (c)  of  Table  1  in  Appendix  A 
to  this  part. 

PFCFL  (pectoral  fin  curved  fork 
length)  means  the  length  of  a  beheaded 
fish  from  the  dorsal  insertion  of  the 
pectoral  fin  to  the  fork  of  the  tail 
measured  along  the  contour  of  the  body 
in  a  line  that  runs  along  the  top  of  the 
pectoral  fin  and  the  top  of  the  caudal 
keel. 

Prohibited  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  (d)  of  Table  1  in  Appendix  A 
to  this  part. 

Regional  Administrator  (RA)  means 
the  director  of  the  NMFS  Regional 
Office  in  either  the  Northeast  region 
(Gloucester,  MA)  or  the  Southeast 
region  (St.  Petersburg,  FL),  whichever  is 
applicable. 

Restricted-fishing  day  (RFD)  means  a 
day,  beginning  at  0000  hours  and 
ending  at  2400  hours  local  time,  during 
which  a  person  aboard  a  vessel  for 
whom  a  General  Category  Permit  for 
Atlantic  Tunas  has  been  issued  may  not 
fish  for,  possess,  or  retain  a  BFT. 

Ridgeback  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  (a)(1)  of  Table  1  in  Appendix 
A  to  this  part. 

School  BFT  means  a  BFT  measuring 
27  to  <  47  inches  (69  to  <  119  cm)  CFL. 

Shark  means  one  of  the  species,  or  a 
part  thereof,  listed  in  Tables  1  and  2  in 
Appendix  A  to  this  part. 

Small  coastal  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  fb)  of  Table  1  in  Appendix  A 
to  this  part. 

Small  medium  BFT  means  a  BFT 
measuring  59  to  <  73  inches  (150  to  < 
185  cm)  CFL. 

South  Atlantic  swordfish  or  south 
Atlantic  swordfish  stock  means  those 
swordfish  in  the  Atlantic  Ocean  south  of 
5°  N.  lat. 

Southeastern  United  States  closed 
area  means  the  coastal  waters  between 
28°00'  N.  lat.  and  30°15'  N.  lat.  from  the 
coast  to  5  nm  (9  km)  offshore;  and 
coastal  waters  between  30°15'  N.  lat. 
and  31°15'  N.  lat.  from  the  coast  to  15 
nm  (28  km)  onshore. 

Tournament  means  any  fishing 
competition  involving  Atlantic  HMS  in 
which  participants  must  register  or 
otherwise  enter  or  in  which  a  prize  or 
award  is  offered  for  catching  such  fish. 

Trip  limit  means  the  total  allowable 
take  from  a  single  trip  as  defined  in  this 
section. 

Weighout  slip  means  a  document 
provided  by  a  person  who  weighs  fish 
or  parts  thereof  that  are  landed  from  a 
fishing  vessel  to  the  owner  or  operator 
of  the  vessel.  A  weighout  slip  for  sharks 
prior  to  or  as  part  of  <t  commercial 
transaction  involving  shark  carcasses  or 
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fins  must  recoed  the  weights  of 
carcasses  and  any  detached  fins.  A 
document,  suci  as  a  "tally  sheet,"  "trip 
ticket,"  or  "salus  receipt,"  that  contains 
such  informatii  m  is  considered  a 
weighout  slip. 

Young  schocl  BFT means  an  Atlantic 
BFT  measuring  less  than  27  inches  (69 
cm)  CFL. 

§  635.3    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  fortli  in  §  600.705  of  this 
chapter  and  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  In  accordance  with  regulations 
issued  under  th  e  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  it 
is  unlawful  for  a  commercial  fishing 
vessel,  a  vessel  owner,  or  a  master  or 
operator  of  a  vessel  to  engage  in 
fisheries  for  HMS  in  the  Atlantic  Ocean, 
unless  the  vessel  owner  or  authorized 
representative  fcas  complied  with 
specified  requitements  including,  but 
not  limited  to,  registration,  exemption 
certificates,  dedals,  and  reports,  as 
contained  in  pajrt  229  of  this  title. 

(c)  General  provisions  on  facilitation 
of  enforcement]  penalties,  and 
enforcement  pcuicy  applicable  to  all 
domestic  fisheries  are  set  forth  in 
§§600.730,  600^735,  and  600.740  of  this 
chapter,  respeciively. 

(a)  An  activity  that  is  otherwise 
prohibited  by  tais  part  may  be 
conducted  if  authorized  as  scientific 
research  activity,  exempted  fishing,  or 
exempted  educational  activity,  as 
specified  in  §  640.745  of  this  chapter  or 
in  §635.32.        | 

§  635.4    Permits  and  fees. 

(a)  Permits.  (1 )  Each  permit  issued  by 
NMFS  authorizes  certain  activities,  and 
persons  may  no  t  conduct  these  activities 
from  a  vessel  w  thout  the  appropriate 
permit,  unless  c  therwise  authorized  by 
NMFS. 

(2)  The  owne:  ■  or  operator  of  a  vessel 
of  the  United  Si  ates  must  have  the 
appropriate  vali  d  permit  on  board  the 
vessel  to  fish  fo  •,  take,  retain,  or  possess 
any  Atlantic  HMS  and  must  make  such 
permit  available  for  inspection  upon 
request  by  NMPS.  The  owner  or 
operator  of  the  '  'essel  is  responsible  for 
satisfying  all  of  the  requirements 
associated  with  obtaining,  maintaining, 
and  making  ava  lable  for  inspection,  all 
valid  vessel  per  nits. 

(3)  Limited  access  vessel  permits 
issued  pursuant  to  this  part  do  not 
represent  either  an  absolute  right  to  the 
resource  or  any  interest  that  is  subject 
to  the  takings  provision  of  the  Fifth 
Amendment  of  the  U.S.  Constitution. 
Rather,  such  permits  represent  only  a 
harvesting  privilege  that  may  be 


revoked,  suspended,  or  amended  subject 
to  the  requirements  of  the  Magnuson- 
Stevens  Act  or  other  applicable  law. 

(4)  A  vessel  permit  issued  upon  the 
qualification  of  an  operator  is  valid  only 
when  that  person  is  the  operator  of  the 
vessel. 

(5)  A  dealer  permit  issued  under  this 
section,  or  a  copy  thereof,  must  be 
available  at  each  of  the  dealer's  places 
of  business.  A  dealer  must  present  the 
permit  or  a  copy  for  inspection  upon  the 
reouest  of  a  NMFS-authorized  officer. 

(6)  Upon  transfer  of  Atlantic  HMS,  the 
owner  or  operator  of  the  harvesting 
vessel  must  present  for  inspection  the 
vessel's  Atlantic  timas,  shark  or 
swordfish  permit  to  the  receiving  dealer. 
The  permit  must  be  presented  prior  to 
completing  the  landing  report  specified 
at  §  635.5  (a)(1),  (a)(2)  and  (b)(2)(i). 

(7)  Sanctions  and  denials.  A  permit 
issued  under  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
Dof  15CFRpart904. 

(8)  Alteration.  A  vessel  or  dealer 
permit  that  is  altered,  erased,  or 
mutilated  is  invalid. 

(9)  Replacement.  NMFS  will  issue  a 
replacement  permit.  An  application  for 
a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with 
paragraph  (h)  of  this  section,  may  be 
charged  for  issuance  of  the  replacement 
permit. 

(b)  Fees.  NMFS  may  charge  a  fee  for 
each  application  for  a  permit  or  each 
transfer  or  replacement  of  a  permit.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook,  available 
from  NMFS,  for  determining 
administrative  costs  of  each  special 
product  or  service.  The  fee  may  not 
exceed  such  costs  and  is  specified  in  the 
instructions  provided  with  each 
application  form.  Each  applicant  must 
include  the  appropriate  fee  with  each 
application  or  request  for  transfer  or 
replacement.  A  permit  will  not  be 
issued  to  anyone  who  fails  to  pay  the 
fee. 

(c)  HMS  Charter/Headboat  Permits. 
(1)  Vessels  that  are  used  as  charter  boats 
or  headboats  to  fish  for,  take,  retain,  or 
possess  any  Atlantic  HMS  must  be 
permitted  to  do  so.  Such  permit 
requirement  may  be  met  by  the  HMS 
Charter/Headboat  Permit  issued  under 
this  §  635.4  or  by  a  Charter/Headboat 
Permit  issued  under  §  §  622.4  or  648.4. 

(2)  The  operator  of  a  charter  vessel  or 
headboat  that  has  been  issued  an  HMS 
Charter/Headboat  Permit  must  also  have 


a  valid  merchant  marine  license  or 
uninspected  passenger  vessel  license 
while  fishing  for  or  possessing  Atlantic 
HMS. 

(d)  Atlantic  Tunas  Vessel  Permits.  (1) 
The  owner  or  operator  of  each  vessel 
used  to  fish  for  or  take  Atlantic  tunas  or 
on  which  Atlantic  tunas  are  retained  or 
possessed  must  obtain,  in  addition  to 
any  other  required  permits,  one  and 
only  one  of  six  category  permits: 
Angling,  General,  Harpoon,  Longline, 
Purse  Seine,  or  Trap. 

(2)  Persons  on  board  a  vessel  with  a 
valid  Atlantic  Tunas  Vessel  Permit  may 
fish  for,  take,  retain,  or  possess  Atlantic 
tunas,  but  only  in  compliance  with  the 
quotas,  catch  limits,  and  size  classes 
applicable  to  the  permit  category  of  the 
vessel  from  which  he  or  she  is  fishing. 
Persons  may  sell  Atlantic  tunas  only  if 
the  harvesting  vessel's  valid  permit  is  in 
the  General,  Harpoon,  Charter/ 
Headboat,  Longline,  Purse  Seine,  or 
Trap  Category  of  the  Atlantic  Tunas 
Permit.  Persons  may  not  sell  Atlantic 
tunas  caught  on  board  a  vessel  with  a 
permit  in  the  Angling  Category. 

(3)  Except  for  purse  seine  vessels  for 
which  that  permit  has  been  issued 
under  this  section,  a  vessel  owner  may 
change  the  category  of  the  vessel's 
permit  no  more  than  once  each  year  and 
only  from  January  1  through  May  15. 
From  May  16  through  December  31,  the 
vessel's  permit  category  may  not  be 
changed,  regardless  of  a  change  in  the 
vessel's  ownership. 

(4)  An  Atlantic  Tunas  Longline 
Category  Permit  can  be  obtained  for  a 
vessel  only  if  the  owner  or  operator  of 
the  vessel  has  both  a  shark  directed  or 
incidental  catch  limited  access  permit 
and  a  swordfish  directed  or  incidental 
catch  limited  access  permit. 

(5)  An  owTier  of  a  vessel  with  an 
Atlantic  Tunas  Permit  in  the  Purse 
Seine  Category  may  transfer  the  permit 
to  another  vessel  that  he  or  she  owns  or 
to  a  vessel  ov»med  by  someone  else.  In 
either  case,  a  written  request  for  transfer 
must  be  submitted  to  NMFS,  to  a 
designated  address,  accompanied  by  an 
application  for  the  new  vessel  and  the 
existing  permit.  NMFS  will  issue  no 
more  than  5  Atlantic  Tunas  Purse  Seine 
Category  Permits. 

(e)  Commercial  Shark  Vessel  Limited 
Access  Permits.  (1)  The  owmer  or 
operator  of  each  vessel  used  to  fish  for 
or  take  Atlantic  sharks  or  on  which 
Atlantic  sharks  are  retained  or 
possessed  with  an  intention  to  sell  or 
that  are  sold  must  obtain,  in  addition  to 
any  other  required  permits,  only  one  of 
two  types  of  commercial  limited  access 
shark  permits:  shark  directed  limited 
access  permit  or  shark  incidental 
limited  access  permit.  See  §  635.16 
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regarding  the  initial  issuance  of  these 
two  types  of  permits.  It  is  a  rebuttable 
presumption  that  the  owner  or  operator 
of  a  vessel  on  which  sharks  are 
possessed  in  excess  of  the  recreational 
catch  limits  are  intended  to  be  sold. 

(2)  A  commercial  limited  access 
permit  for  shark  is  not  required  if  the 
vessel  is  recreational  fishing  imder 
recreational  catch  limits,  is  operating 
under  a  shark  EFP,  or  is  fishing 
exclusively  within  state  waters. 

(3)  As  of  Jime  1, 1999,  the  only  valid 
Federal  commercial  vessel  permits  for 
shark  are  those  that  have  been  issued 
under  the  limited  access  criteria 
specified  in  §635.16. 

(4)  An  owner  or  operator  issued  a 
permit  pursuant  to  this  part  must  agree, 
as  a  condition  of  such  permit,  that  the 
vessel's  shark  fishing,  catch,  and  gear 
are  subject  to  the  requirements  of  this 
part  during  the  period  of  validity  of  the 
permit,  without  regard  to  whether  such 
fishing  occurs  in  the  EEZ,  landward  of 
the  EEZ,  or  outside  the  EEZ,  and 
without  regard  to  where  such  shark  or 
gear  are  possessed,  taken,  or  landed. 
However,  when  a  vessel  fishes  in  the 
waters  of  a  state  that  has  more 
restrictive  regulations  on  shark  fishing, 
those  more  restrictive  regulations  may 
be  applied  by  that  state  in  its  waters. 

(f)  Commercial  Swordfish  Vessel 
Limited  Access  Permits.  (1)  The  owner 
or  operator  of  each  vessel  used  to  fish 
for  or  take  Atlantic  swordfish  or  on 
which  Atlantic  swordfish  are  retained  or 
possessed  with  an  intention  to  sell  or 
that  are  sold  must  obtain,  in  addition  to 
any  other  required  permits,  only  one  of 
three  types  of  commercial  limited  access 
swordfish  permits:  swordfish  directed 
limited  access  permit,  swordfish 
incidental  limited  access  permit,  or 
swordfish  handgear  limited  access 
permit.  See  §  635.16  regarding  the 
initial  issuance  of  these  three  types  of 
permits. 

(2)  A  commercial  Federal  permit  for 
swordfish  is  not  required  if  the  vessel  is 
recreational  fishing. 

(3)  As  of  June  1, 1999,  the  only  valid 
commercial  Federal  vessel  permits  for 
swordfish  are  those  that  have  been 
issued  under  the  limited  access  criteria 
specified  in  §635.16. 

(4)  A  limited  access  permit  for 
swordfish  is  valid  only  when  the  vessel 
has  on  board  a  valid  commercial  limited 
access  permit  for  shark  and  an  Atlantic 
Tunas  Longline  Category  Permit. 

(g)  Dealer  permits— {1)  Atlantic  tunas. 
A  valid  dealer  permit  for  Atlantic  timas 
is  required  to  receive,  purchase,  trade 
for,  or  barter  for  Atlantic  tunas  from  a 
fishing  vessel  of  the  United  States  an 
Atlantic  tuna  or  import  or  export  bluefin 
tuna,  regardless  of  origin. 


(2)  Shark.  A  valid  dealer  permit  for 
shark  is  required  to  receive,  purchase, 
trade  for,  or  barter  for  an  Atlantic  shark 
from  a  fishing  vessel  of  the  United 
States. 

(3)  Swordfish.  A  valid  dealer  permit 
for  swordfish  is  required  to  receive, 
purchase,  trade  for,  or  barter  for  an 
Atlantic  swordfish  fi-om  a  fishing  vessel 
of  the  United  States  or  import  a 
swordfish,  regardless  of  origin. 

(h)  Applications  for  permits.  Except 
for  ILAPs,  an  owner  or  operator  or 
dealer  must  submit  a  complete 
application  and  required  supporting 
documents  at  least  30  days  before  the 
date  on  which  the  permit  is  to  be  made 
effective.  Application  forms  and 
instructions  for  their  completion  are 
available  bom  the  Office  Director  (ILAP) 
or  the  RA  (Dealer  Permit  and  LAP). 

(1)  Atlantic  Tunas  Vessel  and  HMS 
Charter/Headboat  Permits,  (i)  An  owner 
must  provide  all  information  concerning 
his  or  her  identification,  vessel,  gear 
used,  fishing  areas,  fisheries 
participated  in,  the  corporation  or 
partnership  owning  the  vessel,  and 
income  requirements  requested  by 
NMFS  and  included  on  the  application 
form. 

(ii)  An  owner  must  also  submit  a  copy 
of  the  vessel's  valid  U.S.  Coast  Guard 
certificate  of  documentation  or,  if  not 
documented,  a  copy  of  its  valid  state 
registration  certificate  and  any  other 
information  that  may  be  necessary  for 
the  issuance  or  administration  of  the 
permit  as  requested  by  NMFS.  The 
owner  must  submit  such  information  to 
a  designated  NMFS  address. 

(iii)  NMFS  may  require  an  applicant 
to  provide  dociunentation  supporting 
the  application  before  a  permit  is  issued 
or  to  substantiate  why  such  permit 
should  not  be  revoked  or  otherwise 
sanctioned  under  paragraph  (a)(7)  of 
this  section. 

(2)  Limited  access  permits  for 
swordfish  and  shark.  See  §635.16  for 
the  issuance  of  ILAPs  for  shark  and 
swordfish.  See  paragraph  (1)  of  this 
section  for  transfers  of  ILAPs  and  LAPs 
for  shark  and  swordfish.  See  paragraph 
(m)  of  this  section  for  renewals  of  LAPs 
for  shark  and  swordfish. 

(3)  Dealer  permits,  (i)  An  applicant  for 
a  dealer  permit  must  provide  all  the 
information  requested  on  the 
application  form,  including  the 
company  name,  principal  place  of 
business,  mailing  address,  and 
telephone  number. 

(ii)  An  applicant  must  also  submit  a 
copy  of  each  state  wholesaler's  license 
held  by  the  dealer  and,  if  a  business  is 
owned  by  a  corporation  or  partnership, 
the  corporate  or  partnership  dociunents 
(copy  of  Certificate  of  Incorporation  and 


Articles  of  Association  or  Incorporation) 
along  with  the  names,  addresses,  and 
telephone  numbers  of  all  shareholders 
owning  5  percent  or  more  of  the 
corporation's  stock. 

(lii)  An  applicant  must  also  submit 
any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit,  as 
requested  by  NMFS. 

(i)  Change  in  application  information. 
A  vessel  owner  or  operator  or  dealer 
must  report  any  change  in  the 
information  contained  in  an  appHcation 
for  a  permit  within  30  days  after  such 
change.  The  report  must  be  submitted  in 
writing  to  the  Office  Director  or  the  RA. 
In  the  case  of  a  vessel  permit  for 
Atlantic  tunas  or  an  HMS  Charter/ 
Headboat  Permit,  the  vessel  owner  must 
report  the  change  to  NMFS  by  phone  or 
internet.  A  new  permit  will  be  issued  to 
incorporate  the  new  information, 
subject  to  limited  access  provisions 
specified  in  paragraph  (1)(2)  of  this 
section.  For  certain  informational 
changes,  NMFS  may  require  supporting 
dociunentation  before  a  new  p)ermit  will 
be  issued.  If  a  change  in  the  permit 
information  is  not  reported  within  30 
days,  the  permit  is  void  as  of  the  31st 
day  after  such  change. 

(j)  Permit  issuance.  (1)  Except  for 
ILAPs,  the  Office  Director  or  the  RA  will 
issue  a  permit  within  30  days  of  receipt 
of  a  complete  and  qualifying 
application.  An  application  is  complete 
when  all  requested  forms,  information, 
and  documentation  have  been  received. 

(2)  NMFS  will  notify  the  applicant  of 
any  deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(3)  For  issuance  of  ILAPs  for  shark 
and  swordfish,  see  §  635.16. 

(k)  Duration.  A  permit  issued  under 
this  section  remains  valid  for  the  period 
specified  on  it  unless  it  is  revoked, 
suspended,  or  modified  pursuant  to 
subpart  D  of  15  CFR  part  904,  the  vessel 
or  dealership  is  sold,  or  any  other 
information  previously  submitted  on  the 
application  changes,  as  specified  in 
paragraph  (i)  of  this  section. 

(1)  Transfer-  (1)  General.  A  permit 
issued  imder  this  section  is  not 
transferable  or  assignable  to  another 
vessel  or  owner  or  operator,  or  dealer; 
it  is  valid  only  for  the  vessel  and  owner 
or  operator,  or  dealer  to  which  it  is 
issued.  If  a  person  acquires  a  vessel  or 
dealership  and  wants  to  conduct 
activities  for  which  a  permit  is  required, 
that  person  must  apply  for  a  permit  in 
accordance  with  the  provisions  of 
paragraph  (h)  of  this  section;  if  the 
acquired  vessel  is  permitted  in  the 
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Atlantic  tunas  fishery  in  the  Purse  Seine 
Category,  in  accordance  with  paragraph 
(d)(5)  of  this  section;  or,  if  the  acquired 
vessel  is  permi  tted  in  either  the  shark  or 
swordfish  fish(!ry,  in  accordance  with 
paragraph  (1)(2)  of  this  section.  If  the 
acquired  vessel  or  dealership  is 
currently  permitted,  an  application 
must  be  accompanied  by  the  original 
permit  and  a  copy  of  a  signed  bill  of  sale 
or  equivalent  acquisition  papers. 

(2)  Shark  an  i  swordfish  commercial 
limited  access  permits,  (i)  Subject  to  the 
restrictions  on  upgrading  the  harvesting 
capacity  of  permitted  vessels  in 
paragraph  (l)(2mi)  of  this  section  and 
the  limitations  on  ownership  of 
permitted  vessels  in  paragraph  (l){2)(iii) 
of  this  section,  an  owner  or  operator 
may  transfer  a  shark  or  swordfish  ILAP 
or  LAP  to  anoti  ler  vessel  that  he  or  she 
owns  or  to  a  v^sel  owmed  by  another 
person.  Direct^  handgear  ILAPs  and 
LAPs  may  be  ttansferred  to  another 
vessel  but  only  for  use  with  handgear 
and  subject  to  upgrading  restrictions  in 
paragraph  (1)(2  (ii)  of  this  section. 
Incidental  catc  i  ILAPs  and  LAPs  are  not 
subject  to  the  r  jquirements  specified  in 
paragraphs  (l)(:!)(ii)  and  (iii)  of  this 
section. 

(ii)  Limitatio  us  are  imposed  on 
upgrading  the  I  ishing  capacity  of  vessels 
that  have  comnercial  permits  for  shark 
or  swordfish.  These  limitations  apply  to 
a  permitted  ves  sel  or  to  a  transfer  or 
replacement  ve  ssel  when  the  permit  is 
transferred.  Specifically,  an  owner  or 
operator  may  not  upgrade  the  permitted 
vessel  or  trans!  er  the  permit  to  another 
vessel  if  the  up  grade  or  transfer  results 
in  an  increase  i  n  horsepower  of  more 
than  20  percen:,  or  an  increase  in  length 
overall,  gross  n  fgistered  tonnage,  net 
tonnage,  or  hold  capacity  of  more  than 
10  percent  frori  the  horsepower,  length 
overall,  gross  registered  tonnage,  net 
tonnage,  or  hold  capacity  of  the  vessel 
issued  an  ILAP .  Only  one  upgrade  in 
each  of  these  v  jssel  characteristics  is 
allowed.  Upgra  des  to  a  vessel=s  length 
overall,  gross  registered  tonnage,  net 
tonnage,  or  hold  capacity  must  be  made 
at  the  same  time.  However,  an  upgrade 
in  horsepower  may  be  made  separately 
from  an  upgrac  e  in  the  other  vessel 
characteristics  listed  here. 

(iii)  No  person  may  own  or  control 
more  than  5  pe  rcent  of  the  vessels  that 
have  swordfish  directed  commercial 
permits  or  mor  i  than  5  percent  of  the 
vessels  that  hane  shark  directed 
commercial  pe  mits. 

(iv)  For  ILAF  or  LAP  transfers  to  a 
replacement  vqssel,  an  owmer  of  a  vessel 
issued  an  ILAPj  or  LAP  pursuant  to  tbis 
part  must  request  the  RA  to  transfer  the 
ILAP  or  LAP  tq  another  vessel  owned  by 
the  same  owner,  subject  to  requirements 


specified  in  paragraph  (l)(2)(ii)  of  this 
section,  if  applicable.  The  owner  must 
return  the  current  vahd  ILAP  or  LAP  to 
the  RA  with  a  complete  application  for 
a  LAP,  as  specified  in  paragraph  (h)  of 
this  section,  for  the  replacement  vessel. 
Copies  of  both  vessels'  documentation 
or  state  registration  must  accompany  a 
completed  application. 

(v)  For  ILAP  or  LAP  transfers  to  a 
different  person,  the  transferee  of  an 
ILAP  or  LAP  must  request  the  RA  to 
transfer  the  original  ILAP  or  LAP, 
subject  to  requirements  specified  in 
paragraphs  (l)(2)(ii)  and  (iii)  of  this 
section,  if  applicable.  The  following 
must  accompany  the  completed 
application:  The  original  ILAP  or  LAP 
with  signatures  of  both  parties  on  the 
back  of  the  permit,  the  bill  of  sale  of  the 
ILAP  or  LAP,  and  copies  of  both  vessels' 
documentation  or  state  registration. 

(vi)  For  ILAP  or  LAP  transfers  with 
the  sale  of  the  permitted  vessel,  the 
transferee  of  the  vessel  and  ILAP  or  LAP 
issued  to  that  vessel  must  request  the 
RA  to  transfer  the  ILAP  or  LAP,  subject 
to  requirements  specified  in  paragraphs 
(l)(2)(ii)  and  (iii)  of  this  section,  if 
applicable.  The  following  must 
accompany  the  completed  application: 
The  original  ILAP  or  LAP  with 
signatures  of  both  parties  on  the  back  of 
the  permit,  the  bill  of  sale  of  the  ILAP 
or  LAP  and  the  vessel,  and  a  copy  of  the 
vessels'  documentation  or  state 
registration. 

(vii)  The  owner  or  operator  of  a  vessel 
issued  an  ILAP  or  LAP  who  sells  the 
permitted  vessel,  but  retains  the  ILAP  or 
LAP,  must  notify  the  RA  within  30  days 
after  the  sale  of  the  change  in 
application  information  in  accordance 
with  paragraph  (i)  of  this  section.  If  the 
owner  or  operator  wishes  to  transfer  the 
ILAP  or  LAP  to  a  replacement  vessel, 
he/she  must  apply  and  follow  the 
procedures  in  paragraph  (l)(2)(iv)  of  this 
section. 

(viii)  As  specified  in  paragraph  (f)(4) 
of  this  section,  a  directed  or  incidental 
ILAP  or  LAP  for  swordfish,  a  directed  or 
an  incidental  catch  ILAP  or  LAP  for 
shark,  and  an  Atlantic  tuna  Longline 
category  permit  are  required  to  fish  in 
the  swordfish  fishery.  Accordingly,  a 
LAP  for  swordfish  obtained  by  transfer 
without  either  a  directed  or  incidental 
catch  shark  LAP  or  an  Atlantic  Tunas 
Longline  Category  Permit  will  not 
entitle  an  owner  or  operator  to  use  a 
vessel  to  fish  in  the  swordfish  fishery. 

(m)  Renewal — (1)  General.  Persons 
must  apply  annually  for  a  vessel  or 
dealer  permit  for  Atlantic  tunas,  sharks, 
swordfish  and  HMS  Charter/Headboats. 
A  renewal  application  must  be 
submitted  to  the  RA  at  least  30  days 
before  a  permit's  expiration  to  avoid  a 


lapse  of  permitted  status.  NMFS  will 
renew  a  permit  provided  that  the 
specific  requirements  for  the  requested 
permit  are  met,  all  reports  required 
under  the  Magnuson-Stevens  Act  have 
been  submitted,  including  those 
described  in  §  635.5,  and  the  applicant 
is  not  subject  to  a  permit  sanction  or 
denial  under  paragraph  (a)(7)  of  this 
section. 

(2)  Limited  access  permits  for  shark 
and  swordfish.  As  of  June  1,  2000,  the 
owner  or  operator  of  a  vessel  of  the 
United  States  that  fishes  for,  possesses, 
lands,  or  sells  shark  or  swordfish  from 
the  management  unit,  or  takes  or 
possesses  such  shark  or  swordfish  as 
incidental  catch,  must  have  a  LAP 
issued  pursuant  to  the  requirements  in 
§  635.4(e)  and  (f).  However,  any  ILAP 
that  expires  June  30,  2000,  is  valid 
through  that  date.  Only  valid  ILAP  or 
LAP  holders  in  the  preceding  year  are 
eligible  for  a  LAP. 

§  635.5    Recordkeeping  and  reporting. 

(a)  Vessels — (1)  Logbooks.  If  an  owTier 
or  operator  of  an  HMS  Charter/Headboat 
vessel,  an  Atlantic  Tunas  vessel,  or  a 
commercial  shark  or  swordfish  vessel, 
for  which  a  permit  has  been  issued 
under  §635.4  (a),(c),(d),  (e),  and  (f) 
respectively,  is  selected  in  writing  by 
NMFS,  he  must  maintain  a  fishing 
record  on  a  logbook  specified  by  NMFS. 
Entries  are  required  on  the  vessel's 
fishing  effort,  and  the  number  of  fish 
landed  and  discarded.  Entries  on  a  day's 
fishing  activities  must  be  entered  on  the 
form  within  24  hours  and,  for  a  1-day 
trip,  before  offloading.  The  owner  or 
operator  must  submit  the  form 
postmarked  within  7  days  of  offloading 
all  Atlantic  HMS. 

(2)  Weighout  slips.  If  an  owner  or 
operator  is  required  to  maintain  and 
submit  logbooks  under  paragraph  (a)(1) 
of  this  section,  and  Atlantic  HMS 
harvested  on  a  trip  are  sold,  the  owner 
or  operator  must  obtain  and  submit 
copies  of  weighout  slips  for  those  fish. 
Each  weighout  slip  must  show  the 
dealer  to  whom  the  fish  were 
trEmsferred,  the  date  they  were 
transferred,  and  the  carcass  weight  of 
each  fish  for  which  individual  weights 
are  normally  recorded.  For  fish  that  are 
not  individually  weighed,  a  weighout 
slip  must  record  total  weights  by  species 
and  market  category.  The  owner  or 
operator  must  also  submit  copies  of 
weighout  slips  with  the  logbook  forms 
required  under  paragraph  (a)(1)  of  this 
section. 

(b)  Dealers.  Persons  who  have  been 
issued  a  dealer  permit  under  §  635.4, 
must  submit  reports  to  NMFS  (as 
prescribed  by  NMFS)  and  maintain 
records  as  follows: 
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(1)  Atlantic  HMS  other  than  BFT.  (i) 
Dealers  must  report  Atlantic  tunas 
(including  BFT),  Atlantic  swordfish  and 
swordfish  imports,  and  Atlantic  sharks 
received  on  the  first  through  the  15th  of 
each  month;  the  report  must  be 
submitted  to  NMFS  postmarked  not 
later  than  the  20th  of  that  month. 
Reports  of  such  fish  received  on  the 
16th  through  the  last  day  of  each  month 
must  be  postmarked  not  later  than  the 
5th  of  the  following  month.  If  a  dealer 
did  not  receive  Atlantic  tunas, 
swordfish  or  swordfish  imports,  or 
sharks  during  a  reporting  period,  he 
must  submit  a  report  to  a  designated 
NMFS  address  so  stating,  and  the  report 
must  be  postmarked  as  specified  for  the 
reporting  period. 

(ii)  The  reporting  requirement  of 
paragraph  (b)(l)(i)  of  this  section  may  be 
satisfied  by  a  dealer  if  he  provides  a 
copy  of  each  appropriate  weighout  slip 
and/or  sales  record,  provided  such 
weighout  slip  and/or  sales  record  by 
itself  or  combined  with  the  form 
available  from  NMFS  includes  all  of  the 
required  information  and  identifies  fish 
to  the  species  level. 

(iii)  In  lieu  of  providing  a  report 
required  under  paragraph  (b)(lj(i)  of  this 
section  to  NMFS  by  mail,  the  dealer 
may  give  the  report  to  a  state  or  Federal 
fishery  port  agent  designated  by  NMFS. 
A  report  given  to  such  port  agent  must 
be  delivered  not  later  than  the 
prescribed  postmark  date  for  the 
reporting  period. 

(2)  BFT— (i)  Reports  of  BFT.  The 
dealer  must  submit  a  completed  landing 
report  to  a  designated  NMFS  location  by 
electronic  facsimile  (fax)  or  an 
Interactive  Voice  Response  System  on 
BFT  received  not  later  than  24  hours 
from  receipt.  The  landing  report  must  be 
signed  by  the  permitted  vessel's  owner 
or  operator  immediately  upon  trsmsfer 
of  the  fish  and  must  verify  the  name  and 
permit  number  of  the  vessel  that  landed 
the  fish.  The  dealer  must  inspect  the 
vessel's  permit  to  verify  that  the 
required  vessel  name  and  vessel  permit 
number  are  correctly  recorded  on  the 
landing  report.  In  addition,  the  dealer 
must  submit  that  landing  report  to  the 
designated  NMFS  address  postmarked 
within  24  hours  of  the  purchase  or 
receipt  of  each  BFT.  The  dealer  must 
also  submit  a  biweekly  report  on  forms 
supplied  by  NMFS.  For  BFT  received  on 
the  first  through  the  15th  of  each  month, 
the  dealer  must  submit  the  biweekly 
report  forms  to  NMFS  postmarked  not 
later  than  the  20th  of  that  month. 
Reports  of  receipt  of  such  BFT  received 
on  the  16th  through  the  last  day  of  each 
month  must  be  postmarked  not  later 
than  the  5th  of  the  following  month. 


(ii)  Dealer  Tags.  NMFS  will  issue 
numbered  dealer  tags  to  each  person 
issued  a  dealer  permit  for  Atlantic  tunas 
under  §  635.4.  A  dealer  tag  is  not 
transferable  and  is  usable  only  by  the 
dealer  to  whom  it  is  issued.  £)ealer  tags 
may  not  be  reused  once  affixed  to  a  tuna 
or  recorded  on  a  package,  container,  or 
report. 

(A)  Affixing  dealer  tags.  A  dealer  or  a 
dealer's  agent  must  affix  a  dealer  tag  to 
each  BFT  purchased  or  received 
immediately  upon  its  offloading  fi-om  a 
vessel.  The  dealer  or  dealer's  agent  must 
affix  the  tag  to  the  tuna  between  the  fifth 
dorsal  finlet  and  the  keel. 

(B)  Removal  of  dealer  tags.  A  dealer 
tag  affixed  to  any  BFT  under  paragraph 
(b)(2)(ii)(A)  of  this  section  or  a  BSD  tag 
affixed  to  an  imported  BFT  must  remain 
on  the  tuna  until  the  tuna  is  cut  into 
portions.  If  the  BFT  or  BFT  parts 
subsequently  are  packaged  for  transport 
for  domestic  commercial  use  or  for 
export,  the  dealer  or  BSD  tag  number 
must  be  written  legibly  and  indelibly  on 
the  outside  of  any  package  or  container. 
Such  tag  number  must  be  recorded  on 
any  document  accompanying  shipment 
of  BFT  for  commercial  use  or  export. 

(3)  Recordkeeping.  Dealers  must 
retain  at  their  place  of  business  a  copy 
of  each  written  report  required  under 
paragraphs  (b)(l)(i)  and  (b)(2)(i)  of  this 
section  for  a  period  of  2  years  fix>m  the 
date  on  which  each  report  was  required 
to  be  submitted. 

(c)  BFT  not  sold.  (1)  Except  as 
specified  in  paragraph  (c)(2)  of  this 
section,  persons  that  catch  and  land  a 
large  medium  or  giant  BFT  and  do  not 
transfer  it  to  a  dealer  who  has  a  dealer 
permit  for  Atlantic  tunas,  must  contact 
NMFS  enforcement  at  the  time  of 
landing  such  BFT  and,  if  requested, 
make  the  tuna  available  so  that  a  NMFS 
enforcement  agent  may  inspect  the  fish 
and  attach  a  tag  to  it. 

(2)  Persons  that  catch  and  land  a  large 
medium  or  giant  BFT  that  is  counted 
against  the  Angling  category  quota  must 
report  it  through  the  automated  catch 
reporting  system  by  calling  1-888-USA- 
TUNA.  In  any  state  where  a  NMFS  or 
state-level  harvest  tag  or  catch-card 
reporting  program  is  in  effect  for  school, 
large  school,  or  small  medium  BFT, 
such  tags  must  also  be  used  on  large 
medium  and  giant  BFT  reported  under 
this  paragraph  (c)(2). 

(d)  Anglers.  In  addition  to  the 
requirements  in  paragraph  (c)  of  this 
section,  the  owner  of  a  vessel  that  has 
an  Anghng  category  permit  for  Atlantic 
tunas  will  be  notified  by  NMFS  of  the 
reporting  requirements  and  procedures 
for  school,  large  school,  and  small 
medium  BFT.  Alternative  reporting 
procedures  may  be  established  by 


NMFS  in  cooperation  with  states  and 
may  include  telephone,  dockside  or 
mail  surveys,  mail-in  or  phone-in 
reports,  tagging  programs,  or  mandatory 
BFT  check-in  stations.  A  statistically 
based  sampling  of  persons  fishing  under 
the  Angling  category  may  be  used  for 
these  alternative  reporting  programs. 
Once  notified  by  NMFS  of  the  reporting 
requirmeents  and  procedures,  each 
person  so  notified  must  comply  with 
those  requirements  and  procedures. 

(e)  Tournament  operators.  Persons 
that  conduct  a  fishing  tournament 
involving  scores  or  awards  for  the  catch 
of  Atlantic  HMS,  whether  or  not 
retained,  from  a  port  in  an  Atlantic 
coastal  state,  including  the  U.S.  Virgin 
Islands  and  Puerto  Rico,  must  notify 
NMFS  of  the  purpose,  dates,  and 
location  of  the  tournament  at  least  4 
weeks  prior  to  commencement  of  the 
tournament.  If  selected  for  reporting,  a 
tournament  operator  must  maintain  and 
submit  to  a  designated  NMFS  address  a 
record  of  catch  and  effort  on  forms 
available  from  NMFS.  Completed  forms 
must  be  submitted  to  NMFS  postmarked 
not  later  than  the  7th  day  after  the 
conclusion  of  the  tournament  and  must 
be  accompanied  by  a  copy  of  the 
tournament  rules. 

(f)  Inspection.  Any  person  authorized 
to  carry  out  enforcement  activities 
under  the  regulations  in  this  part  has 
authority,  without  warrant  or  other 
process,  to  inspect,  at  any  reasonable 
time,  catch  on  board  a  vessel  or  on  the 
premises  of  a  dealer,  logbooks,  catch 
reports,  statistical  records,  sales 
receipts,  or  other  records  and  reports 
required  by  this  part  to  be  made,  kept, 
or  furnished.  An  owner  or  operator  of  a 
fishing  vessel  that  has  been  issued  a 
permit  under  §  635.4  must  allow  NMFS 
to  inspect  and  copy  any  required  reports 
and  the  records,  in  any  form,  on  which 
the  completed  reports  are  based.  A 
dealer  who  has  been  issued  a  permit 
under  §  635.4  must  allow  NMFS  to 
inspect  and  copy  any  required  reports 
and  the  records,  in  any  form,  on  which 
the  completed  reports  are  based. 

(g)  Additional  data  and  inspection. 
Additional  data  on  Atlantic  HMS  may 
be  collected  by  statistical  reporting 
agents,  as  designees  of  NMFS,  and  by 
authorized  officers.  A  person  who  fishes 
for  or  possesses  an  Atlantic  HMS  is 
required  to  make  such  fish  or  parts 
thereof  available  for  inspection  by 
NMFS  upon  request. 

$  635.6    Vessel  and  gear  identification. 

(a)  Vessel  number.  For  the  purposes  of 
this  section,  a  vessel's  number  is  either 
the  vessel's  official  number  issued  by 
the  U.S.  Coast  Guard  or  an  analogous 
state  agency. 
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(b)  Vessel  identification.  (1)  An  owner 
or  operator  of «  vessel  for  which  a 
permit  has  bee^  issued  under  §  635.4, 
must  display  t|ie  vessel's  number — 

(i)  On  the  pc^l  and  starboard  sides  of 
the  deckhouse!  or  hull  and  on  an 
appropriate  weather  deck,  so  as  to  be 
clearly  visible  from  an  enforcement 
vessel  or  aircraft. 

(ii)  In  block  arable  numerals 
{jermanently  affixed  to  or  painted  on  the 
vessel  in  contrasting  color  to  the 
background. 

(iii)  At  least  18  inches  (45.7  cm)  in 
height  for  vessels  over  65  ft  (19.8  m) 
long  and  at  least  10  inches  (25.4  cm)  in 
height  for  all  o  iier  vessels. 

(2)  The  own(  ir  or  operator  of  a  vessel 
for  which  a  permit  has  been  issued 
imder  §  635.4  must  keep  the  vessel's 
number  clearl)  legible  and  in  good 
repair  and  ensure  that  no  part  of  the 
vessel,  its  riggiiig,  its  fishing  gear,  or  any 
other  material  on  board  obstructs  the 
view  of  the  vessel's  number  from  an 
enforcement  v(  ssel  or  aircraft. 

(c)  Gear  identification.  (1)  The  owner 
or  operator  of  ^  vessel  for  which  a 
permit  has  beep  issued  under  §  635.4 
and  that  uses  ajhandline,  harpoon, 
longline,  or  sh^rk  net,  must  display  the 
vessel's  registrition  number  or  Atlantic 
Tunas  permit  number  on  each  float 
attached  to  a  handline  or  harpoon  and 
on  the  terminal  end  floats  and  high- 
flyers (if  appliqable)  on  a  longline  or 
shark  net  used  ^y  the  vessel.  A  high- 
flyer is  a  flag,  i%dar  reflectof,  or  radio 
beacon  transmitter  attached  to  a 
longline.  The  \«ssers  niunber  must  be 
at  least  1  inch  (2.5  cm)  in  height  in 
block  arabic  niimerals  in  a  color  that 
contrasts  with  ihe  background  color  of 
the.  float  or  higl-flyer. 

(2)  An  unmatked  handline.  harpoon, 
longline,  or  shark  net  is  illegal  and  may 
be  disposed  of  In  an  appropriate  manner 
by  NMFS  or  ara  authorized  officer. 

(3)  Provision*  on  gear  marking  for  the 
southeast  U.S.  ihark  driftnet  fishery  to 
implement  the  jAtlantic  Large  Whale 
Take  Reductioii  Plan  are  set  forth  in 
§229.32  (b)  of  ibis  title. 


coverage  any  t 
HMS  Charter/ 


§  635.7    At-sea  Observer  coverage. 

(a)  NMFS  ma|y  select  for  observer 

Ip  of  a  vessel  that  has  a 
ieadboat  permit,  an 
Atlantic  Tunas  [permit,  or  a  shark  or 
swordfish  penr  it,  issued  under  §  635.4 
(a),  (c),  (d),  (e),  md  (f),  respectively. 
NMFS  will  advise  a  vessel  owner,  in 
writing,  when  his  or  her  vessel  is 
selected  for  observer  coverage.  The 
owner  or  operator  of  a  vessel  that  is 
selected  must  ijotify  NMFS  before 
commencing  aqy  fishing  trip  that  may 
result  in  the  ha; -vest  of  Atlantic  HMS. 
Notification  pnicedures  will  be 


specified  in  a  selection  letter  sent  by 
NMFS. 

(b)  The  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  observer  is 
embarked  must  comply  with  §§600.725 
and  600.746  of  this  chapter  and: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew. 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties. 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel's  position. 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish. 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log,  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

§  635.8    Educational  vworkshops. 

No  Idter  than  June  1,  2000,  each 
operator  of  a  vessel  that  uses  a  pelagic 
longline  to  fish  for  Atlantic  HMS  must 
attend  an  educational  workshop  on 
measures  to  reduce  the  incidental  catch 
of  protected  species.  A  certificate  of 
attendance  at  such  workshop  must  be 
available  on  such  vessel  and  made 
available  for  inspection  upon  the 
request  of  NMFS. 

§  635.9    Vessel  monitoring. 

(a)  An  owner  or  operator  of  a  vessel 
that  fishes  for  Atlantic  HMS  vn\h.  a 
pelagic  longline  must  have  an  operating 
vessel  monitoring  system  (VMS)  unit  on 
board  each  trip.  Only  VMS  units  that 
have  been  approved  by  NMFS  for  use  in 
the  fisheries  for  Atlantic  HMS  will  meet 
this  requirement. 

(b)  No  person  may  interfere  with, 
tamper  with,  alter,  damage,  disable,  or 
impede  the  operation  of  a  VMS  unit,  or 
attempt  any  of  the  same. 

(c)  When  a  VMS  unit  fails,  or  when 
notified  by  NMFS  that  a  unit  appears  to 
have  failed,  the  vessel  owner  or  operator 
must  communicate  to  a  designated 
NMFS  location  the  vessel's  position  at 
least  every  2  hours  starting  when  the 
failure  is  discovered  or  NMFS's 
notification  is  received.  Each  position  so 
reported  must  be  communicated  to 
NMFS  within  2  hours  of  the  time  of  the 
position.  The  vessel's  owner  or  operator 
must  replace  or  repair  a  failed  VMS  unit 
prior  to  the  vessel's  next  trip. 


Subpart  B — Limited  Access 

§  635.1 6    Limited  access  permits. 

As  of  June  1, 1999,  the  only  valid 
commercial  vessel  permits  for  shark  and 
swordfish  are  those  that  have  been 
issued  under  the  limited  access  criteria 
specified  in  this  section. 

(a)  Eligibility  requirements  for 
ILAPs—{l]  Directed  permits.  To  be 
eligible  for  a  directed  ILAP  in  the  shark 
or  swordfish  fishery,  a  vessel  owner  or 
an  operator  that  qualified  that  vessel  for 
a  Federal  commercial  permit  must 
demonstrate  past  participation  in  the 
respective  fishery  by  having: 

(i)  Been  the  owner  or  qualifying 
operator  of  a  vessel  that  was  issued  a 
valid  permit  for  the  respective  fishery  at 
any  time  during  the  period  July  1, 1994, 
through  December  31, 1997;  and 

(ii)  Documented  landings  from  the 
respective  Federally  permitted  vessel 
that  he  or  she  owned  or  was  the 
qualifying  operator  of  at  least: 

(A)  One  hundred  and  two  sharks  per 
year  for  any  2  calendar  years  during  the 
period  January  1, 1991,  through 
December  31,  1997,  provided  the 
landings  after  July  1, 1993,  occiured 
when  the  permit  was  valid;  or 

(B)  Twenty-five  swordfish  per  year  for 
any  2  calendar  years  during  the  period 
January  1,  1987,  through  December  31. 

1997,  provided  the  landings  occurred 
when  the  permit  was  valid;  and 

(iii)  Been  the  owner  or  qualifying 
operator  of  a  vessel  that: 

(A)  Had  a  valid  Federal  shark  permit 
at  any  time  during  the  period  July  1, 

1998,  through  August  4,  1998,  or 

(B)  Had  a  valid  Federal  swordfish 
permit  at  any  time  during  the  period 
June  1,  1998,  through  August  31,  1998. 

(2)  Incidental  catch  permits.  To  be 
eligible  for  an  incidental  ILAP  in  the 
shark  or  swordfish  fishery,  a  vessel 
owner  or  an  operator  that  qualified  that 
vessel  for  a  Federal  commercial  permit 
must  demonstrate  past  participation  in 
the  respective  fishery  by  having: 

(i)  Been  the  owner  or  quahfying 
operator  of  a  vessel  that  was  issued  a 
valid  permit  for  the  respective  fishery  at 
any  time  during  the  period  July  1, 1994. 
through  December  31, 1997;  and 

(ii)  Documented  landings  from  the 
respective  federally  permitted  vessel 
that  he  or  she  owned  or  was  the 
qualifying  operator  of  at  least: 

(A)  Seven  sharks  during  the  period 
January  1, 1991,  through  December  31. 
1997,  provided  the  landings  after  July  1, 
1993,  occurred  when  the  permit  was 
vahd;  or 

(B)  Eleven  swordfish  during  the 
period  January  1. 1987,  through 
December  31, 1997,  provided  the 
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landings  occurred  when  the  permit  was 
valid;  and 

(iii)  Been  the  owner  or  qualifying 
operator  of  a  vessel  that: 

(A)  Had  a  valid  Federal  shark  permit 
at  any  time  during  the  period  July  1, 
1998.  through  August  4, 1998,  or 

(B)  Had  a  valid  Federal  swordfish 
permit  at  any  time  during  the  period 
June  1, 1998,  through  August  31, 1998; 
and 

(iv)  Met  either  the  gross  income  from 
fishing  or  the  gross  sales  of  fish 
requirement  specified  in  paragraph 
(a)(3)(i)  or  (ii)  of  this  section;  or 

(v)  Been  the  owner  of  a  vessel  that 
had  a  permit  for  Atlantic  tima  in  the 
Incidental  category  at  any  time  from 
January  1, 1998,  through  August  31, 
1998;  or 

(vi)  Been  the  owrner  of  a  vessel  that  is 
eligible  for  a  directed  or  incidental  ILAP 
for  swordfish. 

(3)  Handgear permits.  To  be  eligible 
for  a  swordfish  handgear  ILAP — 

(i)  The  owner's  gross  income  from 
commercial  fishing  (i.e.,  harvest  and 
first  sale  of  fish)  or  trom  charter/ 
headboat  fishing  must  be  more  than  50 
percent  of  his  or  her  earned  income, 
during  one  of  the  3  calendar  years 
preceding  the  application;  or 

(11)  The  owner's  gross  sales  of  fish 
harvested  frtim  his  or  her  vessel  must 
have  been  more  than  $20,000,  during 
one  of  the  3  calendar  years  preceding 
the  appUcation;  or 

(iii)  The  owner  must  provide 
documentation  of  having  been  issued  a 
swordfish  permit  for  use  with  harpoon 
gear;  or 

(iv)  The  owner  must  document  his  or 
her  historical  landings  of  swordfish 
with  handgear  through  logbook  records, 
verifiable  sales  slips  or  receipts  from 
registered  dealers  or  state  landings 
records. 

(b)  Landings  histories.  For  the 
purposes  of  the  landings  history  criteria 
in  paragraphs  (a)(l)(ii)  and  (a)(2)(ii)  of 
this  section, 

(1)  The  owner  or  qualifying  operator 
of  a  permitted  vessel  at  the  time  of  a 
landing  retains  credit  for  the  landing 
unless  ownership  of  the  vessel  has  been 
transferred  and  there  is  a  written 
agreement  signed  by  both  parties  to  the 
transfer,  or  there  is  other  credible 
written  evidence  that  the  original  owner 
transferred  the  landings  history  to  the 
new  owTier. 

(2)  A  vessel's  landings  history  may 
not  be  divided  among  owners.  A 
transfer  of  credit  for  landings  history 
must  be  for  the  entire  record  of  landings 
under  the  previous  owner  or  operator. 

(3)  Vessel  landings  histories  may  not 
be  consolidated  among  vessels.  Owners 
or  operators  may  not  pool  landings 


histories  to  meet  the  eligibility 
requirements. 

(4)  If  more  than  one  person  claims 
eligibility  for  an  ILAP  based  on  a 
vessel=s  ownership  or  permit  or 
landings  history,  the  applicants 
claiming  the  owmership  or  permit  or 
landings  history  must  determine  which 
person  will  receive  the  ILAP.  NMFS 
will  issue  only  one  ILAP  based  on  a 
vessel's  ownership  or  permit  or  landings 
history. 

(c)  Alternative  eligibility  requirements 
for  initial  permits.  (1)  Persons  that 
acquired  ownership  of  a  vessel  and  its 
landings  history  after  E)ecember  31, 

1997,  are  exempt  from  the  requirement 
to  have  owned  a  federally  permitted 
shark  or  swordfish  vessel  at  any  time 
during  the  period  July  1,  1994,  through 
December  31,  1997.  The  acquired 
landings  history  must  meet  the  criteria 
for  a  directed  or  incidental  catch  permit 
specified  in  paragraph  (a)(l)(ii)(A), 
(a)(l)(ii)(B),  (a)(2)(ii)(A)  or  (a)(2)(ii)(B)  of 
this  section,  and  such  persons  must 
have  had  a  valid  Federal  shark  permit 

at  any  time  during  the  period  July  1 , 

1998,  through  August  4,  1998,  or  a  valid 
Federal  swordfish  permit  at  any  time 
diuing  the  period  June  1, 1998,  through 
August  31, 1998. 

(2)  If  a  person  first  obtained  a  shark 
or  swordfish  permit  in  1997,  the 
required  shark  landings  for  a  directed  or 
incidental  catch  permit  specified  in 
paragraphs  (a)(l)(ii)  and  (a)(2)(ii)  are 
modified  as  follows: 

(i)  To  qualify  for  a  directed  shark  or 
swordfish  ILAP,  respectively,  such 
persons  must  docimient  landings  from  a 
Federally  permitted  vessel  of  at  least: 

(A)  One  hundred  and  two  sharks  in 
calendar  year  1997,  provided  such 
landings  occurred  when  the  permit  was 
valid,  or 

(B)  Twenty-five  swordfish  in  calendar 
year  1997,  provided  such  landings 
occurred  when  the  permit  was  valid. 

(ii)  To  qualify  for  an  incidental  shark 
or  swordfish  catch  ILAP,  respectively, 
such  persons  must  document  landings 
from  a  federally  permitted  vessel  of  at 
least  one  shark  or  swordfish  in  calendar 
year  1997,  provided  such  landings 
occurred  when  the  permit  was  valid. 

(d)  Procedures  for  initial  issue  of 
limited  access  permits — (1)  Notification 
of  status,  (i)  Shortly  after  the  final  rule 
is  published,  the  Division  Chief  vdll 
notify  by  certified  mail  each  owner  or 
qualifying  operator  of  a  vessel  that  had 
a  valid  Federal  shark  permit  during  the 
period  July  1, 1998,  through  August  4, 
1998,  each  owTier  of  a  vessel  that  had  a 
valid  Federal  swordfish  permit  during 
the  period  June  1, 1998,  through  August 
31, 1998,  and  each  owner  of  a  vessel 
that  had  a  valid  Atlantic  tuna  Incidental 


category  permit  at  any  time  from 
January  1, 1998.  through  August  31, 
1998,  of  the  initial  determination  of  the 
owner's  eligibility  for  a  directed  or 
incidental  catch  ILAP.  The  Division 
Chief  will  make  the  initial 
determination  based  on  the  criteria  in 
paragraphs  (a)(1),  (a)(2).  and  (c)(2)  of 
this  section  and  records  available  to 
NMFS.  The  Division  Chief  will  not 
make  initial  determinations  of  eligibility 
for  a  vessel  permit  under  the  alternative 
eligibility  requirements  specified  in 
paragraph  (a)(3)  or  (c)(1)  of  this  section. 

(ii)  If  NMFS  determines  that  all 
qualifications  for  a  directed  or 
incidental  catch  ILAP  have  been  met,  no 
further  action  is  required-the 
appropriate  permit  for  the  vessel  will  be 
included  with  the  notification.  An  ILAP 
issued  by  NMFS  will  be  valid  through 
the  marked  expiration  date. 

(iii)  A  person  must  apply  to  the 
Division  Chief  for  the  appropriate 
permit  if — 

(A)  He  or  she  does  not  agree  with  the 
initial  determination; 

(B)  He  or  she  believes  that  he  or  she 
qualifies  for  a  directed  or  incidental 
catch  ILAP  but  did  not  receive  a  letter 
irom  the  Division  Chief  regarding 
eligibiUty  status;  or 

(C)  He  or  she  believes  that  he  or  she 
qualifies  for  a  swordfish  handgear 
permit. 

(2)  Applications  for  ILAPs.  (i) 
Application  forms  and  instructions  are 
available  from  the  Division  Chief.  A 
completed  signed  application  form  and 
required  supporting  dociunents  must  be 
submitted  by  the  vessel  owner  or 
operator;  or  in  the  case  of  a  corporate- 
owned  vessel,  an  officer  or  shareholder; 
or  in  the  case  of  a  partnership-owned 
vessel,  a  general  partner. 

(ii)  An  application  for  a  directed  or 
incidental  catch  ILAP  must  be  received 
by  the  Division  Chief  no  later  than  90 
days  after  the  final  rule  is  published.  An 
application  for  an  initial  swordfish 
handgear  permit  must  be  received  by 
the  Division  Chief  no  later  than  180 
days  aftei  the  final  rule  is  published.  An 
application  received  by  the  Division 
Chief  after  these  dates  will  not  be 
considered. 

(iii)  Each  application  must  be 
accompanied  by  documentation 
showing  that  the  criteria  for  the 
requested  permit  have  been  met.  Vessel 
landings  of  sharks  through  June  30, 
1993,  may  be  documented  by  verifiable 
sales  slips  or  receipts  from  registered 
dealers  or  by  state  landings  records. 
Vessel  landings  of  sharks  after  July  1, 
1993,  and  all  vessel  landings  of 
swordfish  may  be  documented  only  by 
fishing  vessel  logbook  records  that 
NMFS  received  before  March  2, 1998. 
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[lot  have  a  valid  Federal 


permit. 

(iv)  Informa^on  submitted  on  an 
application  an  i  dociunentation  in 
support  of  an  i  pplication  are  subject  to 
verification  by  comparison  with 
Federal,  state,  and  other  records  and 
information.  S  ibmission  of  false 
information  or  documentation  may 
result  in  disqualification  from  initial 
participation  i:  i  the  shark  fishery  and 
may  result  in  I'ederal  prosecution. 

(v)  If  the  Division  Chief  receives  an 
incomplete  ap  )lication  in  a  timely 
manner.  NMF!  1  will  notify  the  applicant 
of  the  deficien  :y.  If  the  applicant  fails 
to  correct  the  c  eficiency  within  30  days 
of  the  date  of  t  le  Division  Chiefs 
notification,  the  application  will  be 
considered  ab^doned. 

(3)  Actions  dn  applications.  Within  30 
days  of  receipt  of  a  complete 
application,  the  Division  Chief  will  take 
one  of  the  folldwring  actions: 

(i)  If  the  eligibility  requirements  are 
met,  the  Division  Chief  will  issue  the 
appropriate  ILAP  which  will  be  vahd 
through  the  marked  expiration  date. 

(ii)  If  the  information  and 
documentation  presented  in  the 
application  ard  insufficient,  inconsistent 
with  vessel  owfiership,  landings  history, 
and  other  info^ation  available  fi-om 
NMFS'  records,  or  cannot  be  verified, 
the  Division  Ckief  will  notify  the 
apphcant  that  me  information  supplied 
is  not  adequate  to  warrant  issuance  of 
the  requested  permit.  The  applicant  will 
have  30  days  t«  submit  to  the  EHvision 
Chief  corroborating  docimaents  in 
support  of  the  Application  or  to  submit 
a  revised  application. 

(iii)  If,  basedjon  the  information  and 
documentation  supplied  with  the 
appHcation,  the  Division  Chief 
determines  tha^  the  apphcant  does  not 
meet  the  eligibility  criteria  for  the 
requested  vessel  permit,  the  Division 
Chief  will  denj  the  appUcation.  Each 
letter  of  deniallwill  be  sent  via  certified 
mail.  If,  based  bn  the  documentation 
supplied,  the  Division  Chief  believes  the 
applicant  is  qualified  for  an  incidental 
catch  vessel  permit  instead  of  the 
requested  directed  ILAP,  he  or  she  will 
notify  the  applicant  of  the  denial  of  the 
requested  dire<tted  ILAP  but  will  issue 
the  incidental  catch  ILAP. 

(4)  Appeals,  li)  If  an  application  for  an 
ILAP  is  denied  or  an  incidental  catch 
ILAP  is  issued  instead  of  the  requested 
directed  ILAP,  the  apphcant  may  appeal 
the  denial  to  the  Office  Director.  The 
sole  grounds  for  appeal  is  that  the 
original  denial  by  the  Division  Chief 
was  based  on  ij  icorrect  or  incomplete 
information.  N  d  other  grounds  will  be 
considered.  An  appeal  must  be  in 


writing,  must  be  received  by  the  Office 
Director  within  90  days  of  the  notice  of 
denial,  must  specify  the  grounds  for  the 
appeal,  and  must  include 
documentation  supporting  the  grounds 
for  the  appeal.  Documentation  of  vessel 
landings  of  sharks  through  June  30, 
1993,  that  the  Office  Director  may 
consider  in  support  of  an  appeal  are 
verifiable  sales  slips  or  receipts  ft-om 
registered  dealers,  or  state  landings 
records.  The  only  documentation  of 
vessel  landings  of  sharks  after  July  1 , 
1993,  that  the  Office  Director  will 
consider  in  support  of  an  appeal  are 
official  NMFS  logbook  records  that 
NMFS  received  prior  to  March  2, 1998. 
The  Office  Director  will  not  accept 
vessel  landings  records  of  sharks  dated 
after  July  1,  1993,  from  periods  in  which 
a  vessel  did  not  have  a  valid  Federal 
shark  permit.  The  only  documentation 
of  vessel  landings  of  swordfish  that  the 
Office  Director  will  consider  in  support 
of  an  appeal  are  official  NMFS  logbook 
records  that  NMFS  received  prior  to 
March  2, 1998.  Photocopies  of 
documentation  (e.g.,  permits,  logbook 
reports)  will  be  acceptable  for  initial 
submission.  The  Office  Director  may 
request  originals  at  a  later  date,  which 
would  be  returned  to  the  appellant  via 
certified  mail. 

(ii)  Upon  receipt  of  a  written  appeal 
with  supporting  documentation,  the 
Office  Director  may  issue  a  provisional 
ILAP  that  is  vahd  for  the  pendency  of 
the  appeal.  This  provisional  permit  will 
be  valid  only  for  use  with  the  specified 
gear  and  will  be  subject  to  all 
regulations  contained  in  this  part. 

(iii)  The  Office  Director  will  appoint 
an  appeals  officer  who  will  review  the 
appeal  documentation  and  other 
available  records.  The  appeals  officer 
will  make  findings  and  a 
recommendation,  which  shall  be 
advisory  only,  to  the  Office  Director. 

(iv)  The  Office  Director  will  make  a 
final  decision  on  the  appeal  and  send 
the  appellant  notice  of  the  decision  by 
certified  mail.  The  Office  Director's 
decision  is  the  final  administrative 
action  of  the  Department  of  Commerce 
on  the  application. 

(v)  If  trie  appeal  is  denied,  the 
provisional  permit  will  become  invaUd 
5  days  after  receipt  of  the  notice  of 
denial,  which  NMFS  will  send  by 
certified  mail.  If  the  appeal  is  accepted, 
NMFS  will  issue  an  appropriate  permit. 

(5)  Contested  eligibility  criteria.  If 
more  than  one  person  claims  eligibility 
for  an  ILAP  based  on  contested  vessel's 
ownership,  permit,  or  landings 
histories,  the  owners  or  operators 
claiming  the  ownership/permit/landings 
histories. must  determine  which  person 
will  receive  the  ILAP.  The  Division 


Chief  or  Office  Director  will  issue  only 
one  permit  based  on  a  vessel's 
ownership/permit/landings  histories.  In 
the  event  that  the  parties  are  unable  to 
reach  resolution,  NMFS  will  not  issue  a 
permit  to  any  of  the  parties. 

[e]  Transfers  of  limited  access 
permits.  For  provisions  on  transfer  of 
limited  access  permits,  see  §  635.4(1). 

(f)  Renewals  of  limited  access  permits. 
For  provisions  on  renewal  of  limited 
access  permits,  see  §  635.4(m). 

Subpart  C — Management  Measures 

§  635.19    BFT  size  classes. 

The  CFL  of  any  BFT  found  with  the 
head  removed  will  be  calculated  using 
the  following  formula:  CFL  equals 
pectoral  fin  curved  fork  length  (PFCFL) 
muhiplied  by  a  factor  of  1.35.  The  CFL, 
as  taken  or  determined  by  conversion  of 
the  PFCFL,  will  be  the  sole  criterion  for 
determining  the  size  class  of  a  beheaded 
BFT.  This  formula  may  be  changed  if 
additional  information  becomes 
available  by  filing  a  notice  at  the  Office 
of  the  Federal  Register  of  the  new 
formula. 

§635.20    Size  limits. 

(a)  General.  CFL  will  be  the  sole 
criterion  for  determining  the  size  and/or 
size  class  of  whole  (head  on)  Atlantic 
tunas. 

(b)  BFT,  bigeye  tuna,  and  yellowfin 
tuna.  (1)  No  person  may  take,  retain,  or 
possess  a  BFT,  bigeye  tuna,  or  yellowfin 
tuna  in  the  Atlantic  Ocean  that  is  less 
than  27  inches  (69  cm)CFL; 

(2)  Further,  no  person  may  retain  or 
possess  a  BFT  with  the  head  removed 
that  is  less  than  20  inches  (51  cm), 
PFCFL. 

(3)  No  person  may  remove  the  head  of 
a  bigeye  tuna  or  yellowfin  tuna  if  the 
remaining  portion  is  less  than  27  inches 
(69  cm),  CFL. 

(c)  Billfish.  No  person  may  take  a 
billfish  from,  or  retain  or  possess  a 
billfish  in  its  management  area  that  is 
less  than  the  following  minimum  size 
limits: 

(1)  Blue  marlin-99  inches  (251  cm), 
LJFL. 

(2)  White  marlin--66  inches  (168  cm), 
LJFL. 

(3)  Sailfish~63  inches  (160  cm),  LJFL. 

(d)  Sharks.  No  person  may  take, 
retain,  or  possess  any  species  classified 
as  a  ridgeback  LCS  shark  in  or  from  the 
Atlantic  EEZ,  that  is  less  than  54  inches 
(137  cm),  FL,  or,  if  the  head  and  fins 
have  been  removed,  30  inches  (76  cm), 
from  the  forward  edge  of  the  cut  where 
the  first  dorsal  fin  is  removed  to  the 
precaudal  pit.  If  the  precaudal  pit  has 
been  removed,  such  measurement  will 
be  to  the  posterior  edge  of  the  carcass. 
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(e)  Swordfish.  (1)  No  person  may  take, 
retain,  or  possess  a  swordfish  on  board 
a  fishing  vessel  in  the  Atlantic  Ocean 
that  is  less  than  29  inches  (73  cm),  CK. 
CK  length  wrill  be  the  sole  criterion  for 
determining  the  size  of  Atlantic 
swordfish  caught. 

(2)  A  swordfish  or  part  thereof  that 
weighs  less  than  33  lb  (15  kg),  dw,  is 
deemed  to  have  been  harvested  by  a 
vessel  of  the  United  States  and  in 
violation  of  the  minimum  size  if  less 
than  29  inches  (73  cm)  CK  unless  it  is 
accompanied  by  a  certificate  of 
eligibility.  The  certificate  should  attest 
that  the  swordfish  was  imported,  and 
either  harvested  bom  other  than  the 
Atlantic  Ocean,  or  that  the  fish  part  was 
derived  from  an  Atlantic  swordfish  that 
weighed  at  least  33  lb  (15  kg)  dw  at 
harvest.  Refer  to  §  635.46(b)  for  the 
requirements  related  to  the  certificate  of 
eligibility. 

(3)  A  swordfish  or  part  thereof  will  be 
monitored  for  compliance  with  the 
minimimi  size  requirement  from  the 
time  it  is  landed  in  or  imported  into  the 
United  States  to  the  first  point  of 
transaction  and  including  the  time  and 
place  that  it  is  filleted,  cut  into  steaks, 
or  processed  in  any  way  that  physically 
alters  it. 

§  635.21    Gear  operation  and  deployment 
restrictions. 

(a)  All  Atlantic  HMS  fishing  gears.  (1) 
An  Atlantic  HMS  harvested  in  its 
management  area  that  is  not  retained 
must  be  released  in  a  maimer  that  will 
ensure  maximum  probability  of 
siuvival,  but  without  removing  the  fish 
from  the  water. 

(2)  If  a  billfish  is  caught  by  a  hook,  the 
fish  must  be  released  by  cutting  the  line 
near  the  hook  or  by  using  a  dehooking 
device,  in  either  case  without  removing 
the  fish  from  the  water. 

(b)  General.  No  person  may  use  any 
gear  to  fish  for  Atlantic  HMS  other  than 
those  gears  specifically  authorized  in 
this  part.  A  vessel  using  or  having  on 
board  in  the  Atlantic  Ocean  any 
unauthorized  gear  may  not  have  on 
board  an  Atlantic  HMS. 

(c)  Pelagic  longlines.  (1)  From  August 
1, 1999,  through  November  30, 1999,  no 
person  may  deploy  a  pelagic  longline 
that  is  more  than  24  nautical  miles  (nm) 
(44.5  km)  in  length  in  the  Mid-Atlantic 
Bight. 

(2)  No  person  that  fishes  in  the 
follovdng  areas  during  the  following 
periods  and  has  a  pelagic  longline  on 
board  may  possess  Atlantic  tunas  or 
swordfish.  No  person  may  use  a  pelagic 
longline  in  the  following  areas  and 
periods: 

(i)  Southeastern  United  States  closed 
area — December  1  through  March  31. 


(ii)  Great  South  Channel  closed  area- 
-March  1  through  June  30. 

(iii)  Cape  Cod  Bay  closed  area — 
Febru£iry  1  through  April  30. 

(iv)  Florida  Straits  — July  1  through 
September  30. 

(3)  When  the  gear  being  fished  by  a 
person  aboard  a  vessel  that  has  a  permit 
for  Atlantic  HMS  hooks  or  entangles  a 
marine  mammal  or  sea  turtle,  the 
operator  of  the  vessel  must  immediately 
release  the  animal,  retrieve  his  fishing 
gear,  and  move  at  least  1  nm  (2  km) 
from  the  location  of  the  incident  before 
resuming  fishing.  Reports  of  marine 
mammal  entanglements  must  be 
submitted  to  NMFS  consistent  with 
regulations  in  §  229.6  of  this  title. 

(d)  Authorized  gear— {!)  Atlantic 
tunas.  No  person  that  fishes  for,  takes, 
retains,  or  possesses  Atlantic  tunas  may 
have  on  board  or  use  any  gear  other  than 
that  authorized  for  the  category  for 
which  the  Atlantic  timas  permit  has 
been  issued  for  the  harvesting  vessel. 
Gear  types  authorized  for  each  Atlantic 
timas  permit  category  are: 

(i)  Angling.  Rod  and  reel  (including 
downriggers)  and  handline. 

(ii)  Charter/Headboat.  Rod  and  reel 
(including  downriggers),  bandit  gear, 
and  handline. 

(iii)  General.  Rod  and  reel  (including 
dowmriggers),  handline,  harpoon,  and 
bandit  gear. 

(iv)  Harpoon.  Harpoon. 

(v)  Longline.  Longline. 

(vi)  Purse  Seine.  Purse  seine. 

(A)  Mesh  size.  (1)  A  purse  seine  used 
in  directed  fishing  for  BFT  must  have  a 
mesh  size  equal  to  or  smaller  than  4.5 
inches  (11.4  cm)  in  the  main  body 
(stretched  when  wet)  and  must  have  at 
least  24-count  thread  throughout  the 
net. 

(2)  NMFS  may  exempt  an  owner  or 
operator  &t)m  the  mesh  requirements  in 
paragraph  (d)(2)(i)  of  this  section  if  the 
exemption  will  not  result  in  significant 
injury  or  mortality  to  BFT  that  are 
encircled  by  the  net  but  manage  to 
escape. 

(B)  Inspection  of  purse  seine  vessels. 
Persons  that  ovm  or  operate  a  purse 
seine  vessel  conducting  a  directed 
fishery  for  Atlantic  tunas  must  have 
their  fishing  gear  inspected  for  mesh 
size  by  an  enforcement  agent  of  NMFS 
prior  to  commencing  fishing  for  the 
season  in  any  fishery  that  may  result  in 
the  harvest  of  Atlantic  tunas.  Such 
persons  must  request  such  inspection  at 
least  24  hours  before  commencement  of 
the  first  fishing  trip  of  the  season.  If 
NMFS  does  not  inspect  the  vessel 
within  24  hours  of  such  notification,  the 
inspection  requirement  is  waived.  In 
addition,  at  least  24  hours  before 
commencement  of  offloading  any  BFT 


after  a  fishing  trip,  such  persons  must 
request  an  inspection  of  vessel  and 
catch  by  notifying  NMFS.  If  NMFS  does 
not  inspect  the  vessel  at  offloading,  the 
inspection  requirement  is  waived. 

(vii)  Trap.  Pound  net  and  fish  weir. 
Trap  gear  is  authorized  for  BFT  only. 

(2)  Billfish.  (i)  Persons  may  possess  a 
billfish  in  or  take  a  billfish  from  its 
management  area  only  if  it  is  harvested 
by  rod  and  reel.  Regardless  of  how 
taken,  persons  may  not  possess  a  billfish 
in  or  lake  a  billfish  from  its  management 
area  on  board  a  vessel  using  or  having 
on  board  a  pelagic  longline. 

(ii)  In  a  hook-and-line  fishery  for 
billfish,  persons  may  not  use  more  than 
one  hook  per  bait  or  lure. 

(3)  Sharks,  (i)  No  person  may  possess 
a  shark  in  or  take  a  shark  from  its 
management  area  by  any  gear  other  than 
rod  and  reel,  longline,  or  driftnet. 

(ii)  No  person  may  use  a  driftnet  with 
a  total  length  of  2.5  km  or  more  to  fish 
for  sharks.  No  person  may  have  on 
board  a  vessel  a  driftnet  with  a  total 
length  of  2.5  km  or  more. 

(iii)  Provisions  on  gear  deployment 
for  the  southeast  U.S.  shark  net  fishery 
to  implement  the  Atlantic  Large  Whale 
Take  Reduction  Plan  are  set  forth  in 
§229.32  (Oof  this  Utle. 

(4)  Swordfish.  (i)  No  person  may 
possess  Atlantic  swordfish  taken  by  any 
gear  other  than  rod  and  reel,  harpoon, 
handline,  or  longline  unless  he  or  she 
possesses  an  Incidental  LAP  for 
swordfish.  A  swordfish  from  its 
management  area  may  not  be  taken  by 

a  driftnet,  and  may  not  be  retained,  or 
possessed  by  a  vessel  with  a  driftnet  on 
board. 

(ii)  A  swordfish  will  be  deemed  to 
have  been  harvested  by  a  driftnet  when 
it  is  onboard,  or  offloaded  from  a  vessel 
using  or  having  onboard  a  driftnet. 

(iii)  A  swordfish  will  be  deemed  to 
have  been  harvested  by  handgear  when 
it  is  onboard,  or  offloaded  from  a  vessel 
using  or  having  onboard  handgear  if 
such  vessel  does  not  have  a  longUne  on 
board. 

§635.22    Recraational  retention  limits. 

(a)  General.  Recreational  retention 
limits  apply  to  billfish  taken  from  or 
possessed  in  the  management  area,  a 
shark  taken  from  or  possessed  in  the 
Atlantic  EEZ,  and  a  yellowfin  tuna 
taken  from  or  possessed  in  the  Atlantic 
Ocean.  The  operator  of  a  vessel  for 
which  a  retention  limit  applies  is 
responsible  for  the  vessel  trip  limit  and 
the  cimiulative  retention  limit  based  on 
the  number  of  persons  aboard.  The 
retention  limits  apply  to  a  person  who 
fishes  in  any  manner,  except  a  person 
aboard  a  vessel  that  has  on  board  the 
commercial  vessel  permit  issued  under 
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§  635.4  for  the  appropriate  species/ 
species  group.  Federal  recreational 
retention  limits  may  not  be  combined 
with  any  recrei  itional  retention  limit 
apphcable  in  state  waters. 

(b)  Billfish.  One  white  marlin,  blue 
marlin  or  sailfish  may  be  retained  per 
vessel  per  trip.  No  longbill  spearfish 
may  be  retaine  d.  NMFS  may  decrease 
the  retention  li  mit  for  blue  and/or  white 
marlin  to  zero  f  NMFS  projects  that  the 
landings  limit  for  the  applicable  species 
will  be  reached.  Such  decrease  will  be 
based  on  a  review  of  current  landings 
data,  and  any  qther  relevant  factors. 
NMFS  will  filejfor  publication 
notification  of  any  decrease  in  retention 
limit  with  the  (pffice  of  the  Federal 
Register  at  leasi  3  calendar  days  prior  to 
the  decrease  becoming  effective. 

(c)  Sharks.  (1)  Large  coastal  sharks, 
prohibited  sharks,  small  coastal  sharks. 
None  may  be  retained. 

(2)  Pelagic  snark.  One  pelagic  shark 
per  vessel  per  t^p  may  be  retained. 

(d)  Yellowfin  tuna.  Three  yellowfin 
tiuias  per  persqn  per  day  may  be 
retained.  Regardless  of  the  length  of  a 
trip,  no  more  tHan  three  yellowfin  tuna 
per  person  may  be  retained  on  board  a 
vessel. 

§  635.23    Retention  limits  for  BFT. 

The  retention  limits  in  this  section  are 
subject  to  the  quotas  and  closure 
provisions  in  §  j  635.27  and  635.28. 

(a)  General  category.  (1)  A  person 
aboard  a  vessel  that  has  a  General 
Category  Atlanl  ic  Tunas  Permit  may  not 
possess,  retain,  land,  or  sell  a  BFT  in  the 
school,  large  sc  lool,  or  small  medium 
size  class. 

(2)  On  an  RFl ),  a  person  aboard  a 
vessel  that  has  k  General  Category 

'ermit  may  not  possess, 
lell  a  BFT  in  the  large 
it  size  class.  On  days 
when  the  General 
Category  is  opeh,  one  large  medium  or 
giant  BFT  may  pe  caught  and  landed 
from  such  vessel  per  day.  NMFS  will 
aiuiually  publish  a  schedule  of  RFDs  in 
the  Federal  Register.  An  RFD  applies 
only  when  the  (ieneral  Category  fishery 
is  open. 

(3)  Regardlesf  of  the  length  of  a  trip, 
no  more  than  a  single  day's  retention 
limit  of  large  mfedium  or  giant  BFT  may 
be  possessed  or  retained  aboard  a  vessel 
that  has  a  General  Category  Atlantic 
Tunas  Permit.  Cjn  days  other  than  RFDs, 
when  the  Genetal  Category  is  open,  no 
person  aboard  s  uch  vessel  may  continue 
to  fish  and  the  vessel  must  immediately 
proceed  to  port  once  the  applicable 
limit  for  large  medium  or  giant  BFT  is 
retained. 

(4)  To  providi  s  for  maximum 
utilization  of  th  s  quota  for  BFT,  NMFS 


Atlantic  Tunas 
retain,  land,  or 
medium  or  gi 
other  than 


may  increase  or  decrease  the  daily 
retention  limit  of  large  medium  and 
giant  BFT  over  a  range  from  zero  (on 
RFDs)  to  a  maximum  of  three  per  vessel. 
Such  increase  or  decrease  will  be  based 
on  a  review  of  dealer  reports,  daily 
landing  trends,  availability  of  the 
species  on  the  fishing  grounds,  and  any 
other  relevant  factors.  NMFS  will 
publish  notification  in  the  Federal 
Register  of  any  adjustment  in  the 
allowable  daily  retention  limit  specified 
in  paragraph  (b)(2)  of  this  section. 
NMFS  will  file  such  notification  at  the 
Office  of  the  Federal  Register  at  least  3 
calendar  days  prior  to  the  change 
becoming  effective. 

(b)  Angling  category — (1)  Large 
medium  and  giant  BFT.  (i)  No  large 
medium  or  giant  BFT  may  be  retained, 
possessed,  landed,  or  sold  in  the  Gulf  of 
Mexico,  except  one  per  vessel  per  year, 
which  may  be  caught  incidentally  to 
fishing  for  other  species. 

(ii)  One  per  vessel  per  year  may  be 
retained,  possessed,  and  landed  in  non- 
Gulf  of  Mexico  areas. 

(iii)  When  a  large  medium  or  giant 
BFT  has  been  caught  and  retained  under 
paragraph  (b)(1)  of  this  section,  no 
person  aboard  the  vessel  may  continue 
to  fish  and  the  vessel  must  immediately 
proceed  to  port.  Large  medium  and 
giant  BFT  caught  by  a  person  aboard  a 
vessel  with  an  Angling  Category 
Atlantic  Timas  Permit  may  not  be  sold 
or  transferred  to  any  person  for  a 
commercial  purpose.  The  owner  or 
operator  of  the  vessel  must  report  the 
large  medium  or  giant  BFT  via  the 
automated  catch  reporting  system  by 
telephone  within  24  hours  of  landing. 

(2)  School,  large  school,  or  small 
medium  BFT.  One  per  vessel  per  day 
may  be  retained,  possessed,  or  landed. 
Regardless  of  the  length  of  a  trip,  no 
more  than  a  single  day's  allowable  catch 
of  school,  large  school,  or  small  medium 
BFT  may  be  possessed  or  retained 
aboard  a  vessel  that  has  an  Angling 
Category  Atlantic  Tunas  Permit. 

(3)  Changes  to  retention  limits.  To 
provide  for  maximum  utilization  of  the 
quota  for  BFT  spread  over  the  longest 
period  of  time,  NMFS  may  increase  or 
decrease  the  retention  limit  for  any  size 
class  BFT  or  change  a  vessel  trip  limit 
to  an  angler  limit  and  vice  versa.  Such 
increase  or  decrease  will  be  based  on  a 
review  of  daily  landing  trends, 
availability  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors. 
NMFS  will  file  such  notification  at  the 
Office  of  the  Federal  Register  at  least  3 
calendar  days  prior  to  the  change 
becoming  effective. 

(c)  HMS  Charter/Headboat.  (1)  When 
fishing  in  the  Gulf  of  Mexico,  the 
restrictions  applicable  to  the  Angling 


category  specified  in  paragraphs  (b)(1) 
and  (2)  of  this  section  apply  to  a  vessel 
that  has  an  HMS  Charter/Headboat 
permit. 

(2)  When  fishing  other  than  in  the 
Gulf  of  Mexico  when  the  fishery  for  the 
General  category  is  closed,  the 
restrictions  applicable  to  the  Angling 
category  specified  in  paragraphs  (b)(1) 
through  (3)  of  this  section  apply  on  a 
vessel  that  has  an  HMS  Charter/ 
Headboat  permit. 

(3)  When  fishing  other  than  in  the 
Gulf  of  Mexico  and  when  the  fishery 
under  the  General  category  has  not  been 
closed  under  §  635.28,  a  person  aboard 
a  vessel  that  has  an  HMS  Charter/ 
Headboat  permit  may  fish  under  either 
the  retention  limits  applicable  to  the 
General  category  specified  in  paragraphs 
(a)(2)  and  (3)  of  this  section  or  the 
retention  limits  apphcable  to  the 
Angling  category  specified  in 
paragraphs  (b)(2)  and  (3)  of  this  section. 
The  size  category  of  the  first  BFT 
retained  will  determine  the  fishing 
category  applicable  to  the  vessel  that 
day. 

(d)  Harpoon  category.  A  vessel  that 
has  a  Harpoon  Category  Atlantic  Tunas 
Permit  may  retain,  possess,  or  land 
multiple  giant  BFTs  per  day,  but  only 
one  large  medium  BFT  per  vessel  per 
day  may  be  retained,  possessed,  or 
landed. 

(e)  Purse  Seine  category.  Persons  that 
own  or  operate  a  vessel  that  has  a  Purse 
Seine  Category  Atlantic  Tunas  Permit, 

(1)  May  retain,  possess,  land,  or  sell 
large  medium  BFT  in  amounts  not 
exceeding  15  percent,  by  weight,  of  the 
giant  BFT  landed  on  that  trip,  provided 
that  the  total  amount  of  large  medium 
BFT  landed  by  that  vessel  during  the 
fishing  year  does  not  exceed  10  percent, 
by  weight,  of  the  total  amount  of  giant 
BFT  allocated  to  that  vessel  for  that 
fishing  year. 

(2)  May  retain,  possess  or  land  BFT 
smaller  than  the  large  medium  size  class 
that  are  taken  incidentally  when  fishing 
for  skipjack  tuna  or  yellowfin  tima  in  an 
amount  not  exceeding  1  percent,  by 
weight,  of  the  skipjack  tima  and 
yellowfin  tuna  landed  on  that  trip. 
Landings  of  BFT  smaller  than  the  large 
medium  size  class  may  not  be  sold  and 
are  counted  against  the  Purse  Seine 
category  BFT  quota  allocated  to  that 
vessel. 

(f)  Longline  category.  An  owner  or 
operator  of  a  vessel  that  has  a  Longline 
Category  Atlantic  Tunas  Permit  may 
retain,  possess,  land,  or  sell  large 
medium  and  giant  BFT  taken 
incidentally  in  fishing  for  other  species. 
Limits  on  such  retention/possession/ 
landing/ sale  are  as  follows: 
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(1)  For  landings  south  of  34''00'  N. 
lat.,  one  large  medium  or  giant  BFT  per 
vessel  per  trip  may  be  landed,  provided 
that  for  the  months  of  January  through 
April  at  least  1,500  lb  (680  kg),  and  for 
the  months  of  May  through  December  at 
least  3,500  lb  (1,588  kg),  either  dw  or 
round  weight,  of  species  other  than  BFT 
are  legally  caught,  retained,  and 
offloaded  from  the  same  trip  and  are 
recorded  on  the  dealer  weighout  slip  as 
sold. 

(2)  For  landings  north  of  34''00'  N. 
lat.,  landings  per  vessel  per  trip  of  large 
medium  and  giant  BFT  may  not  exceed 
2  percent  by  weight,  either  dw  or  round 
weight,  of  all  other  fish  legally  caught, 
retained,  and  offloaded  from  the  same 
trip  and  which  are  recorded  on  the 
dealer  weighout  slip  as  sold. 

(g)  Trap  category.  Persons  that  own  or 
operate  a  vessel  that  has  a  Trap  Category 
Atlantic  Timas  Permit  may  retain, 
possess,  land,  and  sell  each  fishing  year 
only  one  large  medium  or  giant  BFT  that 
is  taken  incidentally  while  fishing  for 
other  species  with  a  pound  net  or  fish 
weir. 

§  635.24    Commercial  retention  limits  for 
sharks  and  swordflsh. 

The  retention  limits  in  this  section  are 
subject  to  the  quotas  and  closure 
provisions  in  §§  635.27  and  635.28. 

(a)  Sharks.  (1)  Persons  that  owti  or 
operate  a  vessel  that  has  a  directed  ILAP 
or  LAP  for  shark  issued  pursuant  to 

§  635.16  may  retain,  possess  or  land  no 
more  than' 4,000  lb  (1,814  kg),  dw,  of 
LCS  per  trip. 

(2)  Persons  that  own  or  operate  a 
vessel  that  has  an  incidental  catch  ILAP 
or  LAP  for  sharks  may  retain,  possess  or 
land  no  more  than  five  LCS  and  16  SCS 
and  pelagic  sharks,  combined,  per  trip. 

(b)  Sword  fish.  Persons  that  own  or 
operate  a  vessel  that  has  an  incidental 
catch  permit  for  swordfish  may  retain, 
possess,  or  land  no  more  than  two 
swordfish  per  trip  in  or  from  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state, 
except  persons  that  own  or  operate  a 
vessel  in  the  squid  trawl  fishery  that  has 
such  permit  may  retain,  possess,  or  land 
no  more  than  five  swordfish  per  trip  in 
or  from  the  Atlantic  Ocean  north  of  5° 
N.  lat.  or  landed  in  an  Atlantic  coastal 
state.  A  vessel  is  considered  to  be  in  the 
squid  trawl  fishery  when  it  has  no 
commercial  fishing  gear  other  than 
trawls  on  board  and  squid  constitute  not 
less  than  75  percent  by  weight  of  the 
total  fish  on  board  or  ofiloaded  fi'om  the 
vessel. 

§635.26    Catch  and  release. 

(a)  BFT.  (1)  Notwithstanding  other 
provisions  of  this  part,  an  angler  may 


fish  for  BFT  under  a  tag  and  release 
program,  provided  the  angler  tags  all 
BFT  so  caught  with  conventional  tags 
issued  or  approved  by  NMFS,  returns 
such  fish  to  the  sea  immediately  after 
tagging  with  a  minimum  of  injury,  and 
reports  the  catching  of  the  tagged  BFT. 
If  NMFS-issued  or  NMFS-approved 
conventional  tags  are  not  on  boeu°d  a 
vessel,  all  anglers  aboard  that  vessel  are 
ineligible  to  fish  under  the  tag  and 
release  program. 

(2)  Persons  may  obtain  NMFS-issued 
conventional  tags,  reporting  cards,  and 
detailed  instructions  for  their  use  from 
the  NMFS  Cooperative  Tagging  Center. 
Persons  may  use  a  conventional  tag 
obtained  from  a  source  other  than 
NMFS  to  tag  BFT,  provided  the  use  of 
such  tags  is  registered  each  year  with 
the  Cooperative  Tagging  Center  and  the 
NMFS  program  manager  has  approved 
the  use  of  a  conventional  tag  from  that 
source.  An  angler  using  an  alternative 
source  of  tags  wishing  to  tag  BFT  may 
contact  the  NMFS  Cooperative  Tagging 
Center  at  the  Southeast  Fishery  Science 
Center. 

(3)  An  angler  registering  for  the  HMS 
tagging  program  is  required  to  provide 
his  or  her  name,  address,  phone  number 
and,  if  applicable,  the  identity  of  the 
alternate  source  of  tags. 

(b)  Sharks.  Notwithstanding  other 
provisions  of  this  part,  a  person  may 
fish  for  white  sharks  [Carcharodon 
carcharias),  blue  sharks  (Prionace 
glauca),  or  Atlantic  sharpnose  sharks 
[Rhizoprionodon  terraenovae)  with  rod 
and  reel  under  a  catch  and  release 
program,  provided  the  person  tags  and 
releases  such  fish  to  the  sea 
immediately  vn\h  a  minimum  of  injury. 

§  635.27    Quotas. 

(a)  BFT.  Consistent  with  ICCAT 
recommendations,  NMFS  has  divided 
the  fishing  year's  total  amount  of  BFT 
that  may  be  caught,  retained,  possessed, 
or  landed  by  persons  and  vessels  subject 
to  U.S.  jurisdiction  among  the  General, 
Angling.  Harpoon,  Purse  Seine, 
Longline,  and  Trap  categories  of 
Atlantic  Tunas  permits  and  the  HMS 
Charter/Headboat  permit  holders. 
Allocations  of  quota  are  according  to  the 
following  percentages:  General  -  47.1 
percent;  Ajigling  -  19.7  percent,  which 
includes  the  school  BFT  held  in  reserve 
as  described  under  paragraph  (a)(7)(ii) 
of  this  section;  Harpoon  -  3.9  percent; 
Purse  Seine  - 18.6  percent  or  250  mt, 
whichever  is  less;  Longline  -  8.1 
percent;  and  Trap  -  0.1  percent.  In 
addition,  NMFS  is  holding  in  reserve 
2.5  percent  of  the  quota  of  BFT  for 
inseason  adjustments,  to  compensate  for 
overharvest  in  any  category  other  than 
the  Angling  category  school  BFT 


subquota  or  for  fishery  independent 
research.  NMFS  may  apportion  a  quota 
allocated  to  any  category  to  specified 
fishing  periods  or  to  geographic  areas. 
BFT  quotas  are  specified  in  whole 
weight. 

(1)  General  category  quota,  (i)  Catches 
from  vessels  for  which  General  Category 
Atlantic  Tunas  Permits  have  been 
issued  and  certain  catches  from  vessels 
for  which  an  HMS  Charter/Headboat 
permit  has  been  issued  are  counted 
against  the  General  category  quota.  See 
§  635.23(c)(3)  regarding  catches  by 
vessels  with  an  HMS  Charter/Headboat 
permit  that  are  counted  against  the 
General  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
landed,  or  sold  under  the  General 
category  quota  is  47.1  percent  of  the 
overall  U.S.  quota,  available  for  p>eriods 
as  follows: 

(A)  June  1  through  August  31 — 60 
percent; 

(B)  September  1  through  September 
30 — 30  percent;  and 

(C)  October  1  through  May  31—10 
percent. 

(ii)  NMFS  will  adjust  each  period's 
quota  based  on  overharvest  or 
underharvest  in  the  prior  period. 

(iii)  When  the  remainder  of  the 
fishing  year's  quota  is  projected  to  be  10 
mt,  NMFS  will  file  a  notification  at  the 
Office  of  the  Federal  Register  that  sets 
aside  the  remaining  quota  for  an  area 
comprising  the  waters  north  of  38''47'  N. 
lat.  and  south  and  west  of  a  straight  line 
originating  at  a  point  on  the  southern 
shore  of  Long  Island  at  72''27'  W.  long. 
(Shinnecock  Inlet)  and  running  south- 
southeast  150  degrees  true.  The  daily 
catch  limit  for  this  set-aside  area  will  be 
one  large  medium  or  giant  BFT  per 
vessel  per  day.  Upon  the  effective  date 
of  the  set-aside,  fishing  for,  possessing, 
retaining,  or  landing  large  medium  or 
giant  BFT  must  cease  in  all  waters 
outside  the  set-aside  area. 

(iv)  The  remainder  of  each  preceding 
category  may  be  caught,  retained, 
possessed,  and  landed  north  of  38°  47' 
N.  lat. 

(2)  Angling  category  quota.  The  total 
amount  of  BFT  that  may  be  caught, 
retained,  possessed,  and  landed  by 
anglers  aboard  vessels  for  which 
Angling  Category  Atlantic  Tunas  Permit 
or  an  HMS  Charter/Headboat  permit 
have  been  issued  is  19.7  percent  of  the 
overall  U.S.  BFT  quota.  No  more  than 
2.3  percent  of  the  Angling  category 
quota  may  be  large  medium  or  giant 
BFT  and  no  more  than  8  percent  of  the 
overall  U.S.  BFT  quota  may  be  school 
BFT.  The  Angling  category  includes  the 
school  BFT  held  in  rt*serve  described 
xmder  paragraph  (a)(7)(ii)  of  this  section. 
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The  size  class  iubquotas  for  BFT  are 
further  subdivjjded  as  follows: 

(i)  Under  paiiagraph  (a)(7](ii)  of  this 
section,  47.2  pfrcent  of  the  school  BFT 
Angling  categofy  quota,  minus  the 
school  BFT  qu0ta  held  in  reserve  may 
be  caught,  retained,  possessed,  or 
landed  south  of  38°  47'  N.  lat. 

(ii)  47.2  percent  of  the  large  school/ 
small  medium  $FT  Angling  category 
quota,  may  be  (iaught,  retained, 
possessed,  or  landed  south  of  38°  47'  N. 
lat.  I 

(iii)  66.7  percent  of  the  Large  mediimi 
and  Giant  BFT  lAngling  category  quota 
may  be  caught,  retained,  possessed,  or 
landed  south  of  38°  47'  N.  lat. 

(3)  Longline  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught  incidentally  and 
retained,  possessed,  or  landed  by 
vessels  for  which  Longline  category 
Atlantic  timas  t>ermits  have  been  issued 
is  8.1  percent  at  the  overall  U.S.  quota. 
No  more  than  78.9  percent  of  the 
Longline  Category  quota  may  be  caught, 
retained,  possessed,  or  landed  in  the 
area  south  of  3i°00'  N.  lat. 

(4)  Purse  Seihe  category  quota,  (i)  The 
total  amount  of:  large  medium  and  giant 
BFT  that  may  hp  caught,  retained, 
possessed,  or  l^ded  by  vessels  for 
which  Purse  Sedne  Category  Atlantic 
Tunas  Permits  have  been  issued  is  18.6 
percent  of  the  overall  U.S.  quota  or  250 
mt,  whichever  Is  less.  The  purse  seine 
Bshery  under  t»is  quota  commences  on 
August  15  each]  year. 

(ii)  An  owne^  or  operator  of  a  vessel 
for  which  a  Puipe  Seine  Category 
Atlantic  Timas  I'ermit  has  been  issued 
must  apply  in  Writing  to  NMFS  for  an 
allocation  of  BFT  from  the  Purse  Seine 
category  quota.  iThe  application  must  be 
postmarked  no  later  than  April  15  for  an 
allocation  of  th^  quota  that  becomes 
available  on  August  15. 

(iii)  On  or  about  May  1,  NMFS  will 
make  equal  allocations  of  the  available 
size  classes  of  BFT  among  purse  seine 
vessel  owners  ao  requesting.  Such 
allocations  are  reely  transferable,  in 
whole  or  in  part,  among  vessels  that 
have  Purse  Seiije  Category  Atlantic 
Tunas  permits.  An  owner  of  a  purse 
seine  vessel  intending  to  fish  for  more 
than  one  allocation  in  any  fishing 
season  must  provide  written  notice  of 
such  intent  to  I^JMFS  1 5  days  before 
commencing  fishing.  An  owner  of  a 
purse  seine  vessel  who  transfers  his  or 
her  allocation  to  another  purse  seine 
vessel  may  not  Use  his  or  her  vessel  in 
any  fishery  in  which  BFT  might  be 
caught  for  the  remainder  of  the  fishing 
year  after  his  oc  her  allocation  is 
transferred. 

(iv)  An  ownet  of  a  vessel  for  which  a 
Purse  Seine  Cal  egory  Atlantic  Tunas 


Permit  has  been  issued  may  apply  to 
NMFS  to  permanently  consolidate  Piu-se 
Seine  Category  vessel  permits  issued 
under  §635.4.  Upon  written  approval  of 
consolidation  by  NMFS,  the  Purse  Seine 
Category  Atlantic  Tunas  Permit  of  a 
transferring  vessel  will  be  canceled,  and 
the  receiving  owner  may  apply  for 
allocations  of  BFT  commensurate  with 
the  number  of  consolidated  permits.  An 
owner  of  a  purse  seine  vessel  whose 
permit  is  canceled  through 
consolidation  may  not  use  his  or  her 
vessel  in  any  fishery  in  which  BFT 
might  be  caught. 

(5)  Harpoon  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
landed,  or  sold  by  vessels  for  which 
Harpoon  Category  Atlantic  Tunas 
Permits  have  been  issued  is  3.9  percent 
of  the  overall  U.S.  quota. 

(6)  Trap  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
or  landed  by  vessels  for  which  Trap 
Category  Atlantic  Tunas  Permits  have 
been  issued  is  0.1  percent  of  the  overall 
U.S.  BFT  quota. 

(7)  Reserve,  (i)  The  total  amount  of 
BFT  that  is  held  in  reserve  for  inseason 
adjustments  and  fishery-independent 
research  using  quotas  or  subquotas  other 
than  the  Angling  category  school  BFT 
subquota,  is  2.5  percent  of  the  overall 
U.S.  BFT  quota.  NMFS  may  allocate  any 
portion  of  this  Reserve  for  inseason 
adjustments  to  any  category  quota  in  the 
fishery,  other  than  the  Angling  category 
school  BFT  subquota. 

(ii)  The  total  amount  of  school  BFT 
that  is  held  in  reserve  for  inseason 
adjustments  and  fishery  independent 
reseeurch  is  18.5  percent  of  the  total 
school  BFT  quota  for  the  Angling 
category  as  described  under  paragraph 
(a)(2)  of  this  section;  which  is  in 
addition  to  the  amounts  specified  in 
paragraph  (a)(7)(i)  of  this  section.  NMFS 
may  allocate  any  portion  of  the  school 
BFT  held  in  reserve  for  inseason 
adjustments  to  the  Angling  category. 

(iii)  NMFS  will  file  notification  of  any 
inseason  adjustment  at  the  Office  of  the 
Federal  Register  before  such  allocation 
is  to  become  effective.  Before  making 
any  such  adjustment,  NMFS  will 
consider  the  following  factors: 

(A)  The  usefulness  of  information 
obtained  from  catches  in  the  particular 
category  for  biological  sampling  and 
monitoring  of  the  status  of  the  stock. 

(B)  The  catches  of  the  particular 
category  quota  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made. 

(C)  The  projected  ability  of  the  vessels 
fishing  under  the  particular  category 
quota  to  harvest  the  additional  amount 


of  BFT  before  the  end  of  the  fishing 
year. 

(D)  The  estimated  amounts  by  which 
quotas  for  other  gear  categories  of  the 
fishery  might  be  exceeded. 

(E)  Effects  of  the  transfer  on  BFT 
rebuilding  and  overfishing. 

(F)  Effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swordfish,  and  Sharks. 

(8)  Inseason  adjustments.  Within  a 
fishing  year,  NMFS  may  transfer  quotas 
among  categories  or,  as  appropriate, 
subcategories.  If  it  is  determined,  based 
on  the  factors  in  paragraphs  (a)(7)(iii)(A) 
through  (F)  of  this  section  and  the 
probability  of  exceeding  the  total  quota, 
that  vessels  fishing  under  any  category 
or  subcategory  quota  are  not  likely  to 
take  that  quota,  NMFS  may  transfer 
inseason  any  portion  of  the  remaining 
quota  of  that  fishing  category  to  any 
other  fishing  category  or  to  the  reserve 
as  specified  in  paragraphs  (a)(7)(i)  and 
(ii)  of  this  section.  NMFS  will  file  a 
notification  of  any  inseason  adjustment 
with  the  Office  of  the  Federal  Register 
before  such  transfer  is  to  become 
effective. 

(9)  Annua]  adjustments.  If  NMFS 
determines,  based  on  landings  statistics 
and  other  available  information,  that  a 
BFT  quota  in  any  category,  or,  as 
appropriate,  subcategory,  has  been 
exceeded  or  has  not  been  reached, 
NMFS  may  subtract  the  overharvest 
from,  or  add  the  underharvest  to,  that 
quota  category  for  the  following  fishing 
year,  provided  that  the  total  of  the 
adjusted  quotas  and  the  reserve  is 
consistent  with  a  recommendation  of 
ICCAT  regarding  country  quotas.  NMFS 
will  file  at  the  Office  of  the  Federal 
Register  a  notice  of  the  amount  to  be 
subtracted  or  added  and  the  basis  for  the 
quota  reductions  or  increases. 

(b)  Shark — (1)  Commercial  quotas. 
The  commercial  quotas  for  shark 
specified  in  paragraphs  (b)(l)(i)  through 
(iv)  of  this  section  apply  to  persons 
fishing  aboard  vessels  for  which 
commercial  Federal  vessel  permits  for 
shark  have  been  issued  under  §  635.4 
and  to  persons  who  sell  shark  harvested 
solely  from  state  waters.  Commercial 
quotas  are  specified  for  each  of  the 
categories  of  large  coastal  shark,  small 
coastal  shark,  and  pelagic  shark. 

(i)  Large  coastal  shancs.  The  annual 
commercial  quota  for  large  coastal 
sharks  is  860  mt  dw,  apportioned 
between  ridgeback  and  non-ridgeback 
shark  and  divided  between  two 
semiannual  fishing  seasons,  January  1 
through  Jime  30,  and  July  1  through 
December  31.  The  length  of  each  season 
will  be  determined  based  on  the 
projected  catch  rates,  available  quota, 
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and  other  relevant  factors.  NMFS  will 
file  a  notice  of  each  season's  length  at 
the  Office  of  the  Federal  Register  in  a 
timely  manner.  The  quotas  for  each 
fishing  season  (imless  otherwise 
specified  in  the  Federal  Register)  are  as 
follows: 

(A)  Ridgeback  shark— 321  rat  dw. 

(B)  Non-ridgeback  shark— 109  mt  dw. 
(ii)  Small  coastal  shark.  The  annual 

commercial  quota  for  small  coastal 
shark  is  359  mt  dw,  divided  between 
two  equal  semiannual  periods,  January 
1  through  June  30,  and  July  1  through 
December  31.  The  quota  for  each 
semiannual  period  is  179.5  mt,  dw. 

(iii)  Pelagic  sharks.  The  annual 
commercial  quotas  for  pelagic  sharks  are 
30  mt  dw  for  porbeagle  sharks  and  550 
mt  dw  for  all  other  pelagic  sharks 
(unless  otherwise  specified  in  the 
Federal  Register).  These  quotas  are 
divided  between  two  equal  semiaimual 
periods,  January  1  through  Jime  30,  and 
July  1  through  December  31.  The  quotas 
for  each  semiannual  period  are  as 
follows: 

(A)  Porbeagle  sharks — 15  mt  dw. 

(B)  Pelagic  sharks,  other  than 
porbeagle  sharks — 225  mt  dw. 

(iv)  Annual  adjustments.  (A)  NMFS 
will  adjust  the  next  year's  semiannual 
quotas  for  large  coastal,  small  coastal, 
and  pelagic  sharks  to  reflect  actual 
catches  during  any  semiaimual  period. 
For  example,  a  commercial  quota 
underage  or  overage  in  the  season  that 
begins  January  1  will  result  in  an 
equivalent  increase  or  decrease  in  the 
following  year's  quota  for  that  season, 
provided  that  the  annual  quotas  are  not 
exceeded.  NMFS  vnW  file  a  notice  of  any 
adjustment  at  the  Office  of  the  Federal 
Register. 

(B)  The  annual  quota  for  dead 
discards  of  blue  shark,  which  is  a 
prohibited  shark,  is  545  mt  whole 
weight  (273  mt  dw).  NMFS  will  reduce 
the  annual  commercial  quota  for  pelagic 
shark  for  the  next  fishing  year  by  the 
amoimt  that  this  quota  is  exceeded. 

(C)  Sharks  taken  or  discarded  dead  are 
counted  against  the  applicable  directed 
fishery  quota.  Sharks  taken  and  landed 
from  state  waters  are  counted  against 
the  applicable  directed  fishery  quota. 

(v)  Public  display  quota.  The  annual 
quota  for  persons  who  collect  sharks 
vmder  an  EFP  is  60  mt  whole  weight  (43 
mt  dw). 

(2)  [Reserved] 

(c)  Swordfish.  (1)  Consistent  with 
ICCAT  recommendations,  the  fishing 
year's  total  amount  of  swordfish  that 
may  be  caught,  retained,  possessed,  or 
landed  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  is  divided  into  quotas 
for  the  North  Atlantic  swordfish  stock 
and  the  South  Atlantic  swordfish  stock. 


The  quota  for  the  North  Atlantic 
swordfish  stock  is  further  divided  into 
semi-annual  directed  fishery  quotas  and 
an  incidental  catch  quota  for  fishermen 
targeting  other  species.  A  swordfish 
from  the  North  Atlantic  swordfish  stock 
landed  before  the  effective  date  of  a 
closure  of  the  directed  fishery  by  a 
vessel  for  which  a  directed  fishery 
permit  or  a  handgear  permit  for 
swordfish  has  been  issued  is  counted 
against  the  directed  fishery  quota.  A 
swordfish  from  the  North  Atlantic 
swordfish  stock  landed  by  a  vessel  for 
which  an  incidental  catch  permit  for 
swordfish  has  been  issued,  landed 
consequent  to  recreational  fishing,  or 
landed  after  the  effective  date  of  a 
closure  of  the  directed  fishery  from  a 
vessel  for  which  a  directed  fishery 
permit  or  a  handgear  permit  for 
swordfish  has  been  issued  is  counted 
against  the  incidental  catch  quota.  The 
entire  quota  for  the  South  Atlantic 
swordfish  stock  is  reserved  for  longline 
vessels  for  which  a  directed  fishery 
permit  for  swordfish  has  been  issued; 
retention  of  swordfish  caught  incidental 
to  other  fishing  activities  is  prohibited 
in  the  Atlantic  Ocean  south  of  5°  N.  lat. 

(i)  North  Atlantic  swordfish  stock.  (A) 
The  annual  directed  fishery  quota  for 
the  North  Atlantic  swordfish  stock  is 
2073.4  mt  dw,  divided  into  two  equal 
semiannual  quotas  of  1036.6  mt  dw,  one 
for  the  period  June  1  through  November 
30,  and  the  other  for  the  period 
December  1  through  May  31  of  the 
following  year. 

(B)  The  annual  incidental  catch  quota 
for  the  North  Atlantic  swordfish  stock  is 
300  mt  dw. 

(ii)  South  Atlantic  swordfish  stock. 
The  aimual  directed  fishery  quota  for 
the  South  Atlantic  swordfish  stock  is 
289  mt  dw.  Incidental  harvest  of 
swordfish  is  prohibited  in  the  Atlantic 
Ocean  south  of  5°  N.  lat. 

(2)  Inseason  adjustments,  (i)  NMFS 
may  adjust  the  December  1  through  May 
31  semiannual  directed  fishery  quota  to 
reflect  actual  catches  during  the  June  1 
through  November  30  semiannual 
period,  provided  that  the  fishing  year's 
directed  fishery  quota  is  not  exceeded. 

(ii)  If  NMFS  determines  that  the 
annual  incidental  catch  quota  will  not 
be  taken  before  the  end  of  the  fishing 
year,  the  excess  quota  may  be  allocated 
to  the  directed  fishery  quota. 

(iii)  If  NMFS  determines  that  it  is 
necessary  to  close  the  directed 
swordfish  fishery  prior  to  the  scheduled 
end  of  a  semi-annual  season,  any 
estimated  overharvest  or  underharvest 
of  the  directed  fishery  quota  for  that 
semi-annual  period  will  be  used  to 
adjust  the  aimual  incidental  catch  quota 
accordingly. 


(iv)  NMFS  will  file  a  notice  at  the 
Office  of  the  Federal  Register  of  any 
inseason  swordfish  quota  adjustment 
and  its  apportionment  made  under  this 
paragraph  (c)(3)  of  this  section. 

(3)  Annual  adjustments,  (i)  As 
necessary,  NMFS  will  reevaluate  the 
quotas  specified  in  paragraphs  (c)(1)  and 
(2)  of  this  section  based  on 
consideration  of  the  following  factors: 

(A)  Swordfish  stock  abundance 
assessments; 

(B)  Swordfish  stock  age  and  size 
composition; 

(C)  Catch  and  effort  in  the  swordfish 
fishery;  and 

(D)  Consistency  with  ICCAT 
recommendations. 

(ii)  Except  for  the  carryover 
provisions  of  paragraph  (c)(3)(iii)  of  this 
section,  NMFS  will  file  a  notice  of  any 
adjustment  at  the  Office  of  the  Federal 
Register,  providing  for  a  minimum  30- 
day  comment  period. 

(iii)  If  consistent  with  applicable 
ICCAT  recommendations,  total  landings 
above  or  below  the  specific  North 
Atlantic  or  South  Atlantic  swordfish 
annual  quota  will  be  subtracted  from,  or 
added  to,  the  following  year's  quota  for 
that  area.  Any  adjustments  to  the  12- 
month  directed  fishery  quota  will  be 
apportioned  equally  between  the  two 
semiannual  periods.  NMFS  will  file  a 
notice  at  the  Office  of  the  Federal 
Register  of  any  adjustment  or 
apportionment  made  under  this 
paragraph  (c)(3)(iii)  of  this  section. 

§  635.28    Closures. 

(a)  BFT.  (1)  When  a  BFT  quota,  other 
than  the  Purse  Seine  category  quota 
specified  in  §  635.27(a)(4),  is  reached,  or 
is  projected  to  be  reached.  NMFS  will 
file  a  notice  of  closure  at  the  Office  of 
the  Federal  Register.  On  and  after  the 
effective  date  and  time  of  such 
notification,  for  the  remainder  of  the 
fishing  year,  fishing  for,  retaining, 
possessing,  or  landing  BFT  under  that 
quota  is  prohibited  until  the  opening  of 
the  subsequent  quota  period. 

(2)  From  August  15  through  December 
31,  the  owner  or  operator  of  a  vessel  that 
has  been  allocated  a  portion  of  the  Purse 
Seine  category  quota  under 
§  635.27(a)(4)  may  fish  for  BFT, 
yellowfin,  bigeye,  albacore,  or  skipjack 
tuna  from  January  1  through  August  14. 
Landings  of  BFT  taken  incidental  to 
fisheries  targeting  other  Atlantic  tunas 
or  in  any  fishery  in  which  BFT  might  be 
caught  will  be  deducted  from  the 
individual  vessel's  quota  for  the 
following  fishing  season  (i.e.,  August  15 
through  December  31).  Upon  reaching 
its  individual  vessel  allocation  of  BFT, 
the  vessel  may  not  pirticipate  in  a 
directed  purse  seine  fishery  for  Atlantic 
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(3)  If  NMFS  determines  that  variations 
in  seasonal  dis  ribution,  abundance,  or 
migration  patterns  of  BFT,  or  the  catch 
rate  in  one  area,  precludes  anglers  in 
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NMFS  may  close  all  or 
part  of  the  fishery  under  that  category 
and  may  reopep  it  at  a  later  date  if 
les  that  BFT  have 
le  other  area.  In 
need  for  any  such 
sa  closure,  NMFS  will 
consider  the  following  factors: 

(i)  The  usefulness  of  information 
obtained  from  catches  of  a  particular 
geographic  area  of  the  fishery  for 
biological  samoling  and  for  monitoring 
the  status  of  th^  stock; 

(ii)  The  currelit  year  catches  from  the 
particular  geographic  area  relative  to  the 
catches  recorded  for  that  area  during  the 
preceding  4  years; 

(iii)  The  catches  from  the  particular 
geographic  are^  to  date  relative  to  the 
entire  category  and  the  likelihood  of 
closure  of  that  tntire  category  of  the 
fishery  if  no  allocation  is  made; 

(iv)  The  projected  ability  of  the  entire 
category  to  harvest  the  remaining 
amount  of  BFT  before  the  anticipated 
end  of  the  fishing  season. 

(b)  Shark.  (1)  The  commercial  fishery 
for  large  coastal  shark  will  remain  open 
for  fixed  semiaimual  seasons,  as 
specified  at  §6;i5.27(b)(l)(i).  From  the 
effective  date  aj  id  time  of  a  season 
closure  until  an  additional  quota 
becomes  availai  )le,  the  fishery  for  large 
coastal  sharks  i^  closed,  and  sharks  of 
that  species  grolup  may  not  be  retained 
on  board  a  fishing  vessel  issued  a 
commercial  penmit  pursuant  to  §635.4. 

(2)  When  a  samiannual  quota  for 
small  coastal  sharks  or  pelagic  sharks 
specified  in  §  6J5.27(b)(l)(ii)  and  (iii)  is 
reached,  or  is  pfojected  to  be  reached, 
NMFS  will  file  JFor  publication  a 
notification  to  mat  effect  with  the  Office 
of  the  Federal  Register.  NMFS  will  file 

a  notification  of  closure  at  the  office  of 
the  Federal  Register  at  least  5  days 
before  the  closure  becomes  effective. 
From  the  effective  date  and  time  of  the 
closure  until  ani  additional  quota 
becomes  available,  the  fishery  for  the 
appropriate  shark  species  group  is 
closed,  and  sharks  of  that  species  group 
may  not  be  retained  on  board  a  fishing 
vessel  issued  a  commercial  permit 
pursuant  §635.1. 

(3)  When  theifishery  for  a  shark 
species  group  is  closed,  a  vessel  that  has 
a  commercial  Federal  permit  for  sharks 
may  not  posses^  or  sell  a  shark  of  that 
species  group,  tod  a  permitted  shark 


dealer  may  not  purchase  from  a  fishing 
vessel  a  shark  of  that  species  group, 
whether  or  not  the  fishing  vessel  has  a 
commercial  permit  for  shark,  except  that 
a  permitted  shark  dealer  or  processor 
may  possess  sharks  that  were  harvested, 
off-loaded,  and  sold,  traded,  or  bartered, 
prior  to  the  effective  date  of  the  closure 
and  were  held  in  storage. 

(c)  Swordfish — (1)  Directed  fishery 
closure.  When  the  annual  or  semiannual 
directed  fishery  quota  specified  in 
§635.27(c)(l)(i)  or  (c)(2)  is  reached,  or  is 
projected  to  be  reached,  NMFS  will  file 
for  publication  (at  least  14  days  before 
the  closure  becomes  effective)  a 
notification  to  that  effect  with  the  Office 
of  the  Federal  Register.  From  the 
effective  date  and  time  of  the  closure 
until  additional  directed  fishery  quota 
becomes  available,  the  directed  fishery 
for  the  appropriate  stock  is  closed  and 
the  following  catch  limits  apply: 

(i)  When  the  directed  fishery  for  the 
North  Atlantic  swordfish  stock  is 
closed, 

(A)  No  more  than  15  swordfish  per 
trip  may  be  possessed  in  or  from  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  using  or  having  on  board  a 
longline.  However,  legally  taken 
swordfish  from  the  South  Atlantic 
swordfish  stock  may  be  possessed  in  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  with  a  longline  provided  the 
harvesting  vessel  does  no  fishing  on  that 
trip  in  the  Atlantic  Ocean  north  of  5°  N. 
lat.  and  reports  positions  with  a  vessel 
monitoring  system,  subject  to  the 
provisions  in  §  635.69.  NMFS  may 
change  this  incidental  catch  retention 
limit  upon  filing  for  publication 
notification  of  the  change  with  the 
Office  of  the  Federal  Register.  The 
effective  date  of  such  change  will  be  at 
least  14  days  after  the  date  such 
notification  is  filed.  Changes  in  the 
incidental  catch  Umits  will  be  based 
upon  the  length  of  the  directed  fishery 
closure  and  the  estimated  rate  of  catch 
by  vessels  fishing  under  the  incidental 
catch  quota. 

(B)  No  swordfish  may  be  possessed  in 
or  from  the  Atlantic  Ocean  north  of  5° 
N.  lat.  or  landed  in  an  Atlantic  coastal 
state  on  a  vessel  that  has  been  issued  a 
handgear  permit  under  §635. 4(f)(1). 

(ii)  When  the  directed  fishery  for  the 
South  Atlantic  swordfish  stock  is 
closed,  swordfish  from  that  stock  taken 
incidental  to  fishing  for  other  species 
may  not  be  retained. 

(2)  Incidental  catch  closure.  When  the 
annual  incidental  catch  quota  specified 
in  §635.27(c)(l)(ii)  is  reached,  or  is 
projected  to  be  reached,  NMFS  vsrill  file 
for  publication  a  notification  to  that 


effect  with  the  Office  of  the  Federal 
Register.  From  the  effective  date  and 
time  of  such  notification  until  an 
additional  incidental  catch  quota 
becomes  available,  no  swordfish  may  be 
possessed  in  or  from  the  Atlantic  Ocean 
north  of  5°  N.  lat.  or  landed  in  an 
Atlantic  coastal  state,  and  a  swordfish  in 
or  from  the  Atlantic  Ocean  north  of  5° 
N.  lat.  may  not  be  sold.  However,  legally 
taken  swordfish  from  the  South  Atlantic 
swordfish  stock  may  be  possessed  in  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  with  a  longline,  provided  the 
harvesting  vessel  does  not  fish  on  that 
trip  in  the  Atlantic  Ocean  north  of  5"  N. 
lat.  and  submits  position  reports  frtim  a 
vessel  monitoring  ystem  as  specified  in 
§635.69. 

§  635.29    Transfer  at  sea. 

(a)  Persons  may  not  transfer  an 
Atlantic  tuna,  billfish,  or  swordfish  at 
sea  in  the  Atlantic  Ocean,  regardless  of 
where  the  fish  was  harvested.  However, 
an  owner  or  operator  of  a  vessel  for 
which  a  Purse  Seine  Category  Atlantic 
Tunas  Permit  has  been  issued  under 

§  635.4  may  transfer  large  medium  and 
giant  BFT  at  sea  from  the  net  of  the 
catching  vessel  to  another  vessel  for 
which  a  Purse  Seine  Category  Atlantic 
Tunas  Permit  has  been  issued,  provided 
the  amount  transferred  does  not  cause 
the  receiving  vessel  to  exceed  its  vessel 
allocation. 

(b)  Persons  may  not  transfer  a  shark 

at  sea  in  the  FEZ  regardless  of  where  the 
shark  was  harvested,  and  persons  may 
not  transfer  at  sea  a  shark  taken  in  the 
EEZ  regardless  of  where  the  transfer 
takes  place. 

§  635.30    Possession  at  sea  and  landing. 

(a)  Atlantic  tunas.  (1)  Persons  that 
own  or  operate  a  fishing  vessel  that 
possesses  an  Atlantic  tuna  in  the 
Atlantic  Ocean  or  that  lands  an  Atlantic 
tuna  in  an  Atlantic  coastal  port  must 
maintain  such  Atlantic  tuna  through 
offloading  either — 

(i)  In  round  form;  or 

(ii)  Eviscerated  with  the  head  and  fins 
removed,  provided  one  pectoral  fin  and 
the  tail  remain  attached. 

(2)  Persons  that  own  or  operate  a 
purse  seine  vessel  must  have  each  large 
medium  and  giant  BFT  in  the  vessel's 
catch  weighed,  measured,  and  the 
information  recorded  on  the  required 
landing  cards  at  the  time  of  offloading 
and  prior  to  transporting  such  BFT  from 
the  area  of  offloading. 

(b)  Billfish.  Persons  that  own  or 
operate  a  fishing  vessel  that  possesses  a 
billfish  in  its  management  area  or  lands 
a  billfish  in  an  Atlantic  coastal  port 
must  maintain  such  billfish  with  its 
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head,  fins,  and  bill  intact  through 
offloading.  Persons  may  eviscerate  such 
billfish,  but  it  must  otherwise  be 
maintained  whole. 

(c)  Shark.  (1)  The  practice  of 
"finning,"  i.e.,  removing  only  the  fins 
and  returning  the  remainder  of  the  shark 
to  the  sea,  is  prohibited  in  the  EEZ  and 
on  board  a  vessel  for  which  a 
commercial  vessel  permit  for  shark  has 
been  issued.  The  prohibition  on  finning 
applies  to  all  species  of  sharks.  For  a  list 
of  species  known  to  occur  in  the  U.S. 
EEZ,  refer  to  Tables  1  and  2  of 
Appendix  A  to  this  part. 

(2)  Persons  that  own  or  operate  a 
vessel  that  has  been  issued  a 
commercial  permit  for  shark  may  not 
fillet  a  shark  at  sea.  Persons  may 
eviscerate  and  remove  the  head  and 
fins,  but  must  retain  the  fins  with  the 
dressed  carcasses.  While  on  board  and 
when  offloaded,  the  wet  shark  fins  may 
not  exceed  5  percent  of  the  weight  of  the 
shark  carcasses. 

(3)  Persons  that  own  or  operate  a 
vessel  that  has  been  issued  a 
commercial  permit  that  lands  shark  in 
an  Atlantic  coastal  port,  must  have  all 
fins  weighed  in  conjunction  with  the 
weighing  of  the  carcasses  at  the  vessel's 
first  point  of  landing.  Such  weights 
must  be  recorded  on  the  weighout  slips 
specified  in  §  635.5(a)(2).  Persons  may 
not  possess  a  shark  fin  on  board  a 
fishing  vessel  after  the  vessel's  first 
point  of  landing.  The  wet  fins  may  not 
exceed  5  percent  of  the  weight  of  the 
carcasses. 

(4)  Persons  aboard  a  vessel  that  does 
not  have  a  commercial  permit  for  shark 
must  maintain  a  shark  in  or  from  the 
EEZ  intact  through  landing — the  head, 
tail,  or  fins  may  not  be  removed.  The 
shark  may  be  bled. 

(d)  Swordfish.  Persons  that  owm  or 
operate  a  fishing  vessel  that  possesses  a 
swordfish  in  the  Atlantic  Ocean  or  lands 
a  swordfish  in  an  Atlantic  coastal  port, 
must  maintain  such  swordfish  in  roimd 
or  dressed  form  through  off-loading. 
However,  a  swordfish  that  is  damaged 
by  shark  bites  may  be  retained  and 
offloaded  if  the  remainder  of  the  carcass 
is  at  least  29  inches  (73  cm)  CK. 

§  635.31    Restrictions  on  sale  and 
purchase. 

(a)  Atlantic  tunas.  (1)  Persons  that 
own  or  operate  a  vessel  that  possesses 
an  Atlantic  tima  may  sell  such  Atlantic 
tuna  only  if  that  vessel  has  a  valid  HMS 
Charter/Headboat  permit,  or  a  General, 
Harpoon,  Longline,  Purse  Seine,  or  Trap 
category  permit  for  Atlantic  timas. 
Persons  may  not  sell  a  BFT  smaller  than 
the  large  medium  size  class.  However,  a 
large  medium  or  giant  BFT  taken  by  a 
person  on  a  vessel  with  an  HMS 


Cheuler/Headboat  permit  fishing  in  the 
Gulf  of  Mexico,  or  fishing  outside  the 
Gulf  of  Mexico  when  the  fishery  under 
the  General  category  has  been  closed, 
may  not  be  sold  (See  §  635.23(c)). 
Persons  may  sell  Atlantic  tunas  only  to 
a  dealer  that  has  a  valid  permit  for 
purchasing  Atlantic  tunas. 

(2)  Dealers  may  purchase  Atlantic 
tunas  only  from  a  vessel  that  has  a  valid 
commercial  permit  for  Atlantic  tunas  in 
the  appropriate  category. 

(3)  Dealers  or  seafood  processors  may 
not  purchase  or  sell  a  BFT  smaller  than 
the  large  medium  size  class  unless  it  is 
lawfully  imported  and  is  accompanied 
by  a  BSD,  as  specified  in  §  635.42(a). 

(4)  A  BFT  in  the  possession  of  a 
dealer  or  seafood  processor  is  deemed  to 
be  from  the  Atlantic  Ocean.  However,  a 
BFT  will  not  be  deemed  to  be  from  the 
Atlantic  Ocean  if — 

(i)  It  was  landed  in  a  Pacific  state  and 
remains  in  the  state  of  landing,  or 

(ii)  It  is  accompanied  by  a  BSD,  as 
specified  in  §  635.42(a). 

(b)  Billfish.  (1)  Persons  may  not  sell  or 
purchase  a  billfish  caught  in  its 
management  area. 

(2)  A  billfish  or  a  closely  related 
species,  namely,  black  marlin.  Makaira 
indica,  striped  marlin,  Tetrapturus 
audax,  or  shortbill  spearfish, 
Tetrapturus  angustirostris,  or  a  part 
thereof,  in  the  possession  of  a  dealer  or 
seafood  processor  is  considered,  for 
purposes  of  this  part,  to  be  a  billfish 
from  its  Atlantic  Ocean  management 
area.  However,  a  billfish  or  a  closely 
related  species  will  not  be  considered  to 
be  from  its  management  area  if — 

(i)  It  was  landed  in  a  Pacific  state  and 
remains  in  the  state  of  landing,  or 

(ii)  It  is  accompanied  by  a  Certificate 
of  Eligibihty  that  documents  that  it  was 
harvested  from  other  than  its 
management  area. 

(c)  Shark.  (1)  Persons  that  own  or 
operate  a  vessel  that  possesses  a  shark 
in  or  from  the  EEZ  may  sell  such  shark 
only  if  the  vessel  has  a  valid  commercial 
permit  for  shark.  Persons  may  possess 
and  sell  a  shark  only  when  the  fishery 
for  that  species  group  has  not  been 
closed,  as  specified  in  §  635.28(b)(3). 

(2)  Persons  that  own  or  operate  a 
vessel  on  which  a  shark  in  or  from  the 
EEZ  or  state  waters  is  possessed,  may 
sell  such  shark  only  to  a  dealer  that  has 
a  valid  permit  for  shark. 

(3)  Persons  that  own  or  operate  a 
fishing  vessel  may  not  sell  fins  from  a 
shark  harvested  in  the  EEZ,  or  harvested 
in  the  Atlantic  Ocean  by  a  vessel  for 
which  a  commercial  permit  for  shark 
has  been  issued,  that  are 
disproportionate  to  the  weight  of  shark 
carcasses  landed;  i.e.,  the  fins  may  not 


exceed  5  percent  of  the  weight  of  the 
carcasses. 

(4)  Only  dealers  that  have  a  valid 
permit  for  shark  may  purchase  a  shark 
from  the  owner  or  operator  of  a  fishing 
vessel.  Dealers  may  purchase  a  shark 
only  from  an  owner  or  operator  of  a 
vessel  who  has  a  valid  commercial 
permit  for  shark,  except  that  dealers 
may  purchase  a  shark  from  an  owner  or 
operator  of  a  vessel  who  fishes 
exclusively  in  state  waters  and,  thus, 
does  not  have  a  commercial  permit  for 
shark.  Dealers  may  purchase  a  shark 
from  an  owner  or  operator  of  fishing 
vessel  only  when  the  fishery  for  that 
species  group  has  not  been  closed,  as 
specified  in  §  635.28(b)(3). 

(5)  Dealers  may  not  purchase  from  an 
owner  or  operator  of  a  fishing  vessel 
shark  fins  that  are  disproportionate  to 
the  weight  of  shark  carcasses  landed, 
i.e.,  the  fins  may  not  exceed  5  percent 
of  the  weight  of  the  carcasses. 

(d)  Swordfish.  (1)  Persons  that  own  or 
operate  a  vessel  on  which  a  swordfish 
in  or  from  the  Atlantic  Ocean  is 
possessed,  may  sell  such  swordfish  only 
if  the  vessel  has  a  valid  commercial 
permit  for  swordfish.  Persons  may  sell 
such  swordfish  only  to  a  dealer  that  has 
a  valid  permit  for  swordfish. 

(2)  Dealers  may  purchase  a  swordfish 
harvested  from  the  Atlantic  Ocean  only 
from  an  owner  or  operator  of  a  fishing 
vessel  who  has  a  valid  commercial 
permit  for  swordfish. 

§  635.32    Specifically  authorized  activities. 
(a)  Consistent  with  the  provisions  of 
§600.745  of  this  chapter,  NMFS  may 
authorize,  for  the  conduct  of  scientific 
research,  the  acquisition  of  information 
and  data,  public  display,  or  the 
reduction  of  bycatch,  economic  discards 
or  regulatory  discards,  activities 
otherwise  prohibited  by  the  regulations 
contained  in  this  part.  Activities  subject 
to  the  provisions  of  this  section  may 
include,  but  are  not  Hmited  to,  scientific 
research  resulting  in,  or  likely  to  result 
in,  the  take,  harvest  or  incidental 
mortality  of  Atlantic  HMS,  exempted 
fishing  and  exempted  educational 
activities,  or  programs  under  which 
regulated  species  retained  in 
contravention  to  otherwise  applicable 
regulations  may  be  donated  through 
approved  food  bank  networks.  Such 
activities  must  be  authorized  in  writing 
and  are  subject  to  all  conditions 
specified  in  any  letter  of  authorization, 
exempted  fishing  permit  or  scientific 
research  permit  issued  in  response  to 
requests  for  authorization.  For  the 
pxuposes  of  all  regulated  species 
covered  under  this  ^art,  NMFS  has  the 
sole  authority  to  issue  permits, 
authorizations,  and  acknowledgments. 
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For  the  purposes  of  all  regulated  species 
covered  under  this  part,  other  than 
Atlantic  sharksi  the  requirements  of 
§  600.745(a)  and  (c)(l]  of  this  chapter 
are  mandatory.  If  a  regulated  species 
landed  or  retained  under  the  authority 
of  this  section  ik  subject  to  a  quota,  the 
fish  shall  be  counted  against  the  quota 
category  as  specified  in  the  written 
authorization.  { 

{b)(l)  Notwithstanding  the  provisions 
of  §  600.745  of  this  chapter  and  other 
provisions  of  tqis  part,  a  valid  shark  EFP 
is  required  to  fi^h  for,  take,  retain,  or 
possess  a  shark|in  or  from  the  Atlantic 
EEZ  for  the  purboses  of  public  display 
under  the  shark  public  display  quota 
specified  in  §  635.27(b)(2).  A  valid  shark 
EFP  must  be  oi^  board  the  harvesting 
vessel,  must  be  {available  when  the  shark 
is  landed,  mustibe  available  when  the 
shark  is  transported  to  the  display 
facility,  and  must  be  presented  for 
inspection  upoA  request  of  an 
authorized  NMf  S  employee.  A  shark 
EFP  is  valid  for^the  specific  time,  area, 
gear,  and  species  specified  on  it. 

(2)  To  be  eligible  for  a  shark  EFP,  a 
person  must  pr0vide  all  information 
concerning  his  pr  her  identification, 
numbers  by  species  of  sharks  to  be 
collected,  when  and  where  they  will  be 
collected,  vess^(s)  and  gear  to  be  used, 
description  of  t^e  facility  where  they 
will  be  display^,  and  any  other 
information  that  may  be  necessary  for 
the  issuance  or  administration  of  the 
permit,  as  requested  by  NMFS. 

(3)  Written  rMJorts  on  fishing 
activities  and  disposition  of  catch  must 
be  submitted  to  I  NMFS  for  each  fish 
collected  withiii  24  hours  of  the 
collection.  An  a^ual  written  summary 
report  of  all  fishing  activities  and 
disposition  of  a|l  fish  collected  under 
the  permit  must  also  be  submitted  to 
NMFS.  Specific!  reporting  requirements 
will  be  provided  by  NMFS  with  the 
EFP. 

§635.33    Arctiivil  tags. 

(a)  Implantation  report.  Any  person 
affixing  or  impl^ting  an  archival  tag 
into  a  regulated  species  must  obtain 
authorization  from  NMFS  pursuant  to 
§635.32.  Persoiis  so  authorized  to 
conduct  archival  tag  implantation  must 
provide  a  written  report  to  NMFS 
indicating  the  type  and  number  of  tags, 
the  species  and  approximate  size  of  the 
fish  as  well  as  any  additional 
information  requested  in  the 
authorization.    . 

(b)  Landing.  Hlotwithstanding  other 
provisions  of  this  part,  persons  may 
catch,  possess,  tetain,  and  land  an 
Atlantic  HMS  ill  which  an  archival  tag 
has  been  implai^ted  or  affixed,  provided 
such  persons  cctnply  with  the 


requirements  of  paragraph  (c)  of  this 
section. 

(c)  Landing  report.  Persons  that  retain 
an  Atlantic  HMS  that  has  an  archival  tag 
must  contact  NMFS,  prior  to  or  at  the 
time  of  landing;  furnish  all  requested 
information  regarding  the  location  and 
method  of  capture;  and,  as  instructed, 
remove  the  archival  tag  and  return  it  to 
NMFS  or  make  the  fish  available  for 
inspection  and  recovery  of  the  tag  by  a 
NMFS  scientist,  enforcement  agent,  or 
other  person  designated  in  writing  by 
NMFS. 

(d)  Quota  monitoring.  If  an  Atlantic 
HMS  landed  under  the  authority  of 
paragraph  (b)  of  this  section  is  subject 
to  a  quota,  the  fish  will  be  counted 
against  the  applicable  quota  for  the 
species  consistent  with  the  fishing  gear 
and  activity  which  resulted  in  the  catch. 
In  the  event  such  fishing  gear  or  activity 
is  othervkrise  prohibited  under 
applicable  provisions  of  this  part,  the 
fish  shall  be  counted  against  the  reserve 
quota  established  for  that  species. 

§  635.34    Adjustment  of  management 
measures. 

(a)  Consistent  with  the  Convention, 
ATCA,  and  this  part,  NMFS  may  change 
the  commencement  date  for  BFT  fishing 
for  any  vessel  permit  or  quota  category. 
Such  change  may  be  made  when  NMFS 
determines  that  the  changed  date  will 
enable  scientific  research  on  the  status 
of  the  stock  to  be  conducted  more 
effectively  and  will  not  prevent  the 
quotas  for  the  affected  fishery  from 
being  reached,  based  on  historical  catch 
data  or  other  relevant  information. 
NMFS  will  file  a  notice  at  the  Office  of 
the  Federal  Register  of  any  change  in  a 
commencement  date  at  least  60  days 
before  commencement  of  the  affected 
fishery. 

(b)  NMFS  may  adjust  the  catch  limits 
for  BFT,  as  specified  in  §  635.23,  and 
the  quotas  for  BFT,  shark,  and 
swordfish,  as  specified  in  §  635.27. 

(c)  In  accordance  with  the  framework 
procedures  in  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  and  the  Fishery  Management 
Plan  for  Atlantic  Billfishes,  NMFS  may 
establish  or  modify  for  species  or 
species  groups  of  Atlantic  HMS  the 
following  management  measures: 
optimum  yield;  total  allowable  catch; 
quotas;  recreational  and  commercial 
catch  limits,  including  target  catch 
requirements;  size  limits;  fishing  years 
or  fishing  seasons;  species  in  the 
management  unit  and  the  specification 
of  the  species  groups  to  which  they 
belong;  permitting  and  reporting 
requirements;  monitoring  and  tracking 
programs;  time/area  restrictions; 
allocations  among  user  groups;  gear 


"restrictions;  effort  limitations;  and 
actions  to  implement  ICCAT 
recommendations,  if  appropriate. 

Subpart  D — Restrictions  on  Imports 

§  635.40    Restrictions  to  enhance 
conservation. 

(a)  Determinations.  Upon  a 
determination  by  NMFS  that  species  of 
fish  subject  to  regulation  or  under 
investigation  by  ICCAT  (yellowfin, 
bigeye,  BFT,  swordfish,  billfishes, 
albacore  and  skipjack  tunas,  and  bonito) 
are  ineligible  for  entry  into  the  United 
States  under  16  U.S.C.  971d(c){4)  or 
(c)(5),  NMFS,  with  the  approval  of  the 
Secretary  and  the  concurrence  of  the 
Secretary  of  State,  will  publish  a  finding 
to  that  effect  in  the  Federal  Register. 
Effective  upon  the  date  of  filing  of  such 
finding  in  the  Federal  Register,  every 
shipment  of  fish  in  any  form  of  the 
species  found  to  be  ineligible  will  be 
denied  entry  unless  it  is  established  by 
satisfactory  proof  pursuant  to  paragraph 
(b)  of  this  section  that  a  particular 
shipment  of  such  fish  is  eligible  for 
entry.  Entry  will  not  be  denied  and  no 
such  proof  will  be  required  for  any  such 
shipment  that,  on  the  date  of  such 
publication,  was  in  transit  to  the  United 
States  on  board  a  vessel  operating  as  a 
common  carrier. 

(b)  Proof  of  admissibility.  (1)  For  the 
purposes  of  paragraph  (a)  of  this  section 
and  section  6(c)  of  ATCA,  a  shipment  of 
fish  in  any  form  of  the  species  under 
regulation  or  under  investigation  by 
ICCAT  offered  for  entry,  directly  or 
indirectly,  from  a  country  named  in  a 
finding  published  under  paragraph  (a) 
of  this  section  is  eligible  for  entry  if  the 
shipment  is  accompanied  by  a 
completed  certificate  of  eligibility 
attadied  to  the  invoice  certifying  that 
the  fish  in  the  shipment: 

(i)  Are  not  of  the  species  specified  in 
the  published  finding; 

(ii)  Are  of  the  species  named  in  the 
published  finding,  but  were  not  taken  in 
the  regulatory  area;  or 

(iii)  Are  of  the  species  named  in  the 
published  finding,  but  are  products  of 
an  American  fishery  and  are  lawfully 
taken  in  conformity  with  applicable 
conservation  laws  and  regulations  and 
landed  in  the  country  named  in  the 
published  finding  solely  for 
transshipment. 

(2)  If  the  fish  are  offered  for  entry 
under  paragraph  (b)(l)(i)  or  (b)(l)(ii)  of 
this  section,  the  certificate  must  be 
executed  by  a  duly  authorized  official  of 
the  country  named  in  the  published 
finding  and  the  certificate  must  be 
validated  by  a  consular  officer  or 
consular  agent  of  the  United  States. 
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Such  validation  must  be  attached  to  the 
certificate  of  eligibility. 

(3)  If  the  fish  are  offered  for  entry 
under  paragraph  (b)(l)(iii)  of  this 
section,  the  certificate  must  be  executed 
by  a  consular  officer  or  consular  agent 
of  the  United  States  and  be 
accompanied  by  the  declaration(s) 
required  by  19  CFR  10.79.  The 
"Eteclaration  of  Master  and  Two 
Members  of  Crew  on  Entry  of  Products 
of  American  Fisheries"  required  by  19 
CFR  10.79  must  contain  a  further 
statement  as  follows:  "We  further 
declare  that  the  said  fish  were  caught  by 
us  in  full  compliance  with  part  635,  title 
50,  Code  of  Federal  Regulations,  and 
such  other  conservation  laws  and 
regulations  as  were  applicable  at  the 
time  the  fishing  operation  was  in 
progress." 

(c)  Removal  of  import  restrictions. 
Upon  a  determination  by  NMFS  that  the 
conditions  no  longer  exist  that 
warranted  the  imposition  of  import 
restrictions  in  the  finding  published 
pursuant  to  paragraph  (a)  of  this  section, 
NMFS,  with  the  approval  and  the 
concurrence  of  the  Secretary  of  State, 
will  remove  the  import  restriction 
through  notification  in  the  Federal 
Register  effective  on  the  date  of  filing  of 
the  notification.  The  restriction  will  be 
removed,  provided  that,  for  1  year  firom 
such  date  of  publication,  every 
shipment  of  fish  in  any  form  that  was 
subject  to  the  finding  published 
pursuant  to  paragraph  (a)  of  this  section 
will  continue  to  be  denied  entry,  unless 
the  shipment  is  accompanied  by  a 
certification  executed  by  an  authorized 
official  of  the  country  of  export  and 
authenticated  by  a  consular  officer  or 
consular  agent  of  the  United  States 
certifying  that  no  portion  of  the 
shipment  is  composed  of  fish  taken 
prior  to  or  during  the  import  restriction. 

§  635.41    Species  subiect  to  documentation 
requirements. 

Imports  into  the  United  States  and 
exports  or  re-exports  from  the  United 
States  of  all  BFT  or  BFT  products, 
regardless  of  ocean  area  of  catch,  are 
subject  to  the  documentation 
requirements  of  this  subpart. 

(a)  Documentation  is  required  for  BFT 
identified  by  the  following  item 
numbers  from  the  Harmonized  Tariff 
Schedule: 

(1)  Fresh  or  chilled  BFT,  excluding 
fillets  and  other  fish  meat.  No. 
0302.39.00.20. 

(2)  Frozen  BFT,  excluding  fillets,  No. 
0303.49.00.20. 

(b)  In  addition,  BFT  products  in  other 
forms  (e.g.,  chunks,  fillets,  canned) 
listed  under  any  other  item  numbers 
from  the  Harmonized  Tariff  Schedule 


are  subject  to  the  documentation 
requirements  of  this  subpart,  except  that 
fish  parts  other  than  meat  (e.g.,  heads, 
eyes,  roe,  guts,  tails)  may  be  allowed 
entry  without  said  statistical 
documentation. 

635.42    Documentation  requirements. 

(a)  BFT  imports.  (1)  Imports  of  all  BFT 
products  into  the  United  States  must  be 
accompanied  at  the  time  of  entry  (filing 
of  Customs  Form  7501  or  electronic 
equivalent)  by  an  original  completed 
approved  BSD  with  the  information  and 
exporter's  certification  specified  in 

§  635.43(a).  Such  information  must  be 
validated  as  specified  in  §  635.44(a)  by 
a  responsible  government  official  of  the 
country  whose  flag  vessel  caught  the 
tuna  (regardless  of  where  the  fish  are 
first  landed). 

(2)  BFT  imported  into  the  United 
States  from  a  country  requiring  a  BSD 
tag  on  all  such  tuna  available  for  sale 
must  be  accompanied  by  the 
appropriate  BSD  tag  issued  by  that 
country,  and  said  BSD  tag  must  remain 
on  any  tuna  until  it  reaches  its  final 
import  destination.  If  the  final  import 
destination  is  the  United  States,  the  BSD 
tag  must  remain  on  the  tuna  until  it  is 
cut  into  portions.  If  the  tuna  portions 
are  subsequently  packaged  for  domestic 
commercial  use  or  re-export,  the  BSD 
tag  number  and  the  issuing  country 
must  be  wrritten  legibly  and  indelibly  on 
the  outside  of  the  package. 

(3)  A  dealer  who  sells  BFT  that  was 
previously  imported  into  the  United 
States  for  domestic  commercial  use 
must  provide  on  the  original  BSD  that 
accompanied  the  import  shipment  the 
correct  information  and  importer's 
certification  specified  in  §635.43(a)(13) 
and  must  note  on  the  top  of  the  BSD  the 
entry  number  assigned  at  the  time  of 
filing  the  entry  summary.  The  original 
of  the  completed  BSD  must  be 
postmarked  and  mailed  by  said  dealer  to 
NMFS  within  24  hours  of  the  time  the 
tuna  was  imported  into  the  United 
States. 

(b)  BFT  exports.  (1)  A  dealer  who 
exports  BFT  that  was  harvested  by  U.S. 
vessels  and  first  landed  in  the  United 
States  must  complete  an  original 
numbered  BSD  issued  to  that  dealer  by 
NMFS.  Such  an  individually  numbered 
document  is  not  transferable  and  may  be 
used  only  once  by  the  dealer  to  which 

it  was  issued  to  report  on  a  specific 
export  shipment.  A  dealer  must  provide 
on  the  BSD  the  correct  information  and 
exporter  certification  specified  in 
§  635.43(a).  The  BSD  must  be  validated 
as  specified  in  §  635.44(b).  A  list  of  such 
officials  may  be  obtained  by  contacting 
NMFS.  A  dealer  requesting  U.S. 
Government  validation  for  exports 


should  notify  NMFS  as  soon  as  possible 
after  arrival  of  the  vessel  to  avoid  delays 
in  inspection  and  validation  of  the 
export  shipment. 

(2)  A  dealer  who  re-exports  BFT  that 
was  previously  imported  into  the 
United  States  through  filing  an  entry 
summary  (Customs  Form  7501  or 
electronic  equivalent)  must  provide  on 
the  original  BSD  that  accompanied  the 
import  shipment  the  correct  information 
and  intermediate  importer's  certification 
specified  in  §635.43(a)(13)  and  must 
note  on  the  top  of  the  BSD  the  entry 
number  assigned  at  the  time  of  filing  the 
entry  summary.  This  requirement  does 
not  apply  to  BFT  destined  from  one 
foreign  country  to  another  which 
transits  the  United  States  and  for  which 
an  entry  summary  (Customs  Form  7501 
or  electronic  equivalent)  is  not  filed  and 
for  which  a  Shipper's  Export 
Declaration  for  in-transit  merchandise 
(Customs  Form  7513  or  electronic 
equivalent)  is  filed. 

(3)  A  dealer  must  submit  the  original 
of  the  completed  BSD  to  accompany  the 
shipment  of  BFT  to  its  export  or  re- 
export destination.  A  copy  of  the  BSD 
completed  as  specified  under  paragraph 
(b)(1)  or  (b)(2)  of  this  section  musT  be 
postmarked  and  mailed  by  said  dealer  to 
NMFS  within  24  hours  of  the  time  the 
tuna  was  exported  or  re-exported  from 
the  United  States. 

(c)  Recordkeeping.  A  dealer  must 
retain  at  his  or  her  principal  place  of 
business  a  copy  of  each  BSD  required  to 
be  submitted  to  NMFS  pursuant  to  this 
section  for  a  period  of  2  years  from  the 
date  on  which  it  was  submitted  to 
NMFS. 

§  635.43    Contents  of  docunf>entatlon. 

(a)  A  BSD,  to  be  deemed  complete, 
must  state: 

(1)  The  document  number  assigned  by 
the  country  issuing  the  document. 

(2)  The  name  of  the  country  issuing 
the  document,  which  must  be  the 
country  whose  flag  vessel  harvested  the 
BFT,  regardless  of  where  the  tuna  is  first 
landed. 

(3)  The  name  of  the  vessel  that  caught 
the  fish  and  the  vessel's  registration 
number,  if  applicable. 

(4)  The  name  of  the  owner  of  the  trap 
that  caught  the  fish,  if  applicable. 

(5)  The  point  of  export,  which  is  the 
city,  state  or  province,  and  country  from 
which  the  BFT  is  first  exported. 

(6)  The  product  type  (fresh  or  frozen) 
and  product  form  (round,  gilled  and 
gutted,  dressed,  fillet,  or  other). 

(7)  The  method  of  fishing  used  to 
harvest  the  fish  (e.g.,  purse  seine,  trap, 
rod  and  reel). 

(8)  The  ocean  are»  from  which  the 
fish  was  harvested  ('vestem  Atlantic, 
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eastern  Atlanti( 
Pacific). 

(9)  The  wei| 
kilograms  for 
previously  spei 


,  Mediterranean,  or 


(regardless  of  i 
landed)  or  by  ai 
accredited  by  s^ 
official  gover 
institution  seal  | 
the  informatior 


city  and  state  o: 
the  narae(s)  of 
countrylies)  or 
of  final  destina 
number(s)  of, 
in  theTmporter 


t  of  each  fish  (in 
e  same  product  form 
ified). 

(10)  The  idenjtifying  BSD  tag  number, 
if  landed  by  vessels  from  countries  with 
taggingprograiis. 

(11)  The  name  and  license  number  of, 
and  be  signed  apd  dated  in  the 
exporter's  certi^cation  block  by,  the 
exporter.  I 

(12)  If  applicable,  the  name  and  title 
of,  and  be  signad  and  dated  in  the 
validation  block  by,  a  responsible 
government  official  of  the  country 
whose  flag  vessel  caught  the  tuna 

ere  the  tuna  are  first 
official  of  an  institution 
d  government,  with 

ent  or  accredited 
ffixed,  thus  validating 

on  the  BSD. 

(13)  As  applicable,  the  name(s)  and 
address(es),  including  the  name  of  the 

province  of  import,  and 
e  intermediate 
e  name  of  the  country 
on,  and  license 
d  be  signed  and  dated 
certification  block  by 
each  intermediate  and  the  final 
importer. 

(o)  An  appro\  ed  BSD  may  be  obtained 
from  NMFS  to  a  ccompany  exports  of 
BFT  from  the  United  States.  A  BFT 
dealer  in  a  cour  try  that  does  not 
provide  an  appi  oved  BSD  to  exporters 
may  obtain  an  a  pproved  BSD  from 
NMFS  to  acconi  pany  exports  to  the 
United  States. 

(c)  A  dealer  v  ho  exports  bluefin  tuna 
to  the  United  Slates  may  use  the 
approved  BSD  (btainable  from  NMFS  or 
a  document  developed  by  the  country  of 
export,  if  that  country  submits  a  copy  to 
the  ICCAT  Exec  utive  Secretariat  and 
NMFS  concurs  ^vith  the  ICCAT 
Secretariat's  determination  that  the 
document  meet ;  the  information 
requirements  ol  the  ICCAT 
recommendatioa.  In  such  case,  NMFS 
will  provide  a  1;  st  of  countries  for  which 
BSDs  are  approved,  with  examples  of 
approved  docuirients,  to  the  appropriate 
official  of  the  U  S.  Customs  Service. 
Effective  upon  me  date  indicated  in 
such  notice  to  t  le  U.S.  Customs  Service, 
shipments  of  BIT  or  BFT  products 
offered  for  impc  rtation  from  said 
country(ies)  may  be  accompanied  by 
either  that  country's  approved  BSD  or 
by  the  BSD  proi  ided  to  the  foreign 
country  exporter  by  NMFS. 

§  635.44    Validation  requirements. 

(a)  Imports.  Ttie  approved  BSD 
accompanying  ^ny  import  of  BFT, 
regardless  of  whether  the  issuing 


country  is  a  member  of  ICCAT,  must  be 
validated  by  a  government  official  from 
the  issuing  country,  unless  NMFS 
waives  this  requirement  for  that  country 
following  a  recommendation  to  do  so  by 
the  ICCAT  Secretariat.  NMFS  will 
furnish  a  list  of  countries  for  which 
goverimient  validation  requirements  are 
waived  to  the  appropriate  official  of  the 
U.S.  Customs  Service.  Such  list  will 
indicate  the  circumstances  of  exemption 
for  each  issuing  country  and  the  non- 
government institutions,  if  any, 
accredited  to  validate  BSDs  for  that 
country. 

fb)  Exports.  The  approved  BSD 
accompanying  any  export  of  BFT  from 
the  United  States  must  be  validated  by 
a  U.S.  Government  official,  except 
pursuant  to  a  waiver,  if  any,  specified 
on  the  form  and  accompanying 
instructions,  or  in  a  letter  to  the 
permitted  dealer  from  NMFS.  Any 
waiver  of  government  validation  will  be 
consistent  with  ICCAT 
recommendations  concerning  validation 
of  BSDs.  If  authorized,  such  waiver  of 
government  validation  may  include: 

(1)  Exemptions  from  government 
validation  for  fish  with  individual  BSD 
tags  affixed  pursuant  to  §  300.26  of  this 
titleor§635.5(b)(2)(ii);or 

(2)  Validation  by  non-government 
officials  authorized  to  do  so  by  NMFS 
under  paragraph  (c)  of  this  section. 

(c)  Authorization  for  non-government 
validation.  An  institution  or  association 
seeking  authorization  to  validate  BSDs 
accompanying  exports  from  the  United 
States  must  apply  in  writing  to  NMFS 
for  such  authorization.  The  application 
must  indicate  the  procedures  to  be  used 
for  verification  of  information  to  be 
validated,  list  the  names,  addresses,  and 
telephone/fax  numbers  of  individuals  to 
perform  validation,  and  provide  an 
example  of  the  stamp  or  seal  to  be 
applied  to  the  BSD.  NMFS,  upon 
finding  the  institution  or  association 
capable  of  verifying  the  information 
required  on  the  BSD,  will  issue,  within 
30  days,  a  letter  specifying  the  duration 
of  effectiveness  and  conditions  of 
authority  to  validate  BSDs 
accompanying  exports  from  the  United 
States.  The  effectiveness  of  such 
authorization  will  be  delayed  as 
necessary  for  NMFS  to  notify  the  ICCAT 
Secretariat  of  non-government 
institutions  and  associations  authorized 
to  validate  BSDs. 

§  635.45    Import  restrictions  for  Belize, 
Honduras,  and  Panama. 

All  shipments  of  BFT  or  BFT  products 
in  any  form  harvested  by  a  vessel  of 
Belize,  Honduras,  or  Panama  will  be 
denied  entry  into  the  United  States 
unless  a  validated  BSD  required  under 


§§635.41  through  635.44,  shows  that  a 
particular  shipment  of  such  BFT  was 
exported  from  Belize  or  Honduras  prior 
to  August  20,  1997,  or  exported  from 
Panama  prior  to  January  1, 1998. 

§  635.46    Import  restrictions  on  swordf  ish. 

The  policies  and  procedures 
contained  in  §  635.40,  which  implement 
the  provisions  of  section  (6)(c)  of  ATCA 
with  respect  to  import  controls  and 
which  specify  procedures  for  the 
establishment  of  restrictions  on  imports 
of  tuna,  apply  to  swordfish  taken  from 
the  north  and  south  Atlantic  stocks. 

(a)  General.  To  facilitate  enforcement 
of  domestic  regulations,  a  swordfish,  or 
part  thereof,  less  than  the  minimum  size 
specified  at  §  635.20(e)  may  not  be 
imported,  or  attempted  to  be  imported, 
into  the  United  States  unless  it  is 
accompanied  by  a  certificate  of 
eligibility  attesting  either  that  the 
swordfish  was  harvested  from  an  ocean 
area  other  than  the  Atlantic  Ocean  or 
that  the  fish  part  was  derived  from  a 
swordfish  harvested  from  the  Atlantic 
Ocean  that  weighed  at  least  33  lb  (15  kg) 
dw  at  harvest. 

(b)  Certificate  of  eligibility.  (1)  A 
shipment  of  swordfish  in  any  form 
offered  for  import  into  the  United 
States,  directly  or  indirectly,  from  any 
country  is  admissible  only  if 
accompanied  by  a  certificate  of 
eligibility.  Such  a  certificate  is  required 
for  swordfish  identified  by  any  item 
number  from  the  Harmonized  Tariff 
Schedule  including  but  not  limited  to 
the  following: 

(i)  Fresh  or  chilled  swordfish  steaks. 
No.  0302.69.20.41. 

(ii)  Fresh  or  chilled  swordfish, 
excluding  steaks,  No.  0302.69.20.49. 

(iii)  Frozen  swordfish  steaks.  No. 
0302.79.20.41. 

(iv)  Frozen  swordfish,  excluding 
fillets,  steaks  and  other  fish  meat.  No.  • 
0302.79.20.49. 

(v)  Frozen  swordfish,  fillets,  No. 
0304.20.60.92. 

(2)  The  certificate  of  eligibility 
required  under  this  section  must 
indicate  the  flag  state  of  the  harvesting 
vessel,  the  ocean  area  of  harvest  and,  if 
the  shipment  contains  swordfish  or 
parts  thereof  less  than  the  minimum 
size  specified  at  §  635.20(e),  the  reason 
such  swordfish  is  eligible  for  entry,  as 
specified  in  paragraph  (a)  of  this 
section.  The  certificate  must  be  attached 
to  the  invoice  accompanying  the 
swordfish  shipment  from  the  point  of 
import  into  the  United  States  to  and 
including  the  time  and  place  that  it  is 
filleted,  cut  into  steaks,  or  processed  in 
any  way  that  physically  alters  it. 

(3)  The  certificate  of  eligibility 
required  imder  this  section  must 


Federal  Register /Vol.  64,  No.  12 /Wednesday,  January  20,  1999 /Proposed  Rules 


3191 


include  the  name  and  title  of  a 
responsible  govemment  official  of  the 
country  exporting  the  swordfish  to  the 
United  States  and  must  be  signed  and 
dated  by  that  official  with  official 
government  seal  affixed,  thus  validating 
the  information  on  flag  vessel  and  ocean 
area  of  harvest. 

(4)  A  certificate  of  eligibility  may  refer 
to  swordfish  taken  from  only  one  ocean 
area  of  harvest  (Atlantic,  Pacific,  or 
Indian)  and  by  vessels  under  the 
jurisdiction  of  only  one  nation.  Jf  a 
shipment  contains  swordfish  taken  from 
more  than  one  ocean  area,  or  swordfish 
harvested  by  several  vessels  from 
different  flag  states,  a  separate  certificate 
must  accompany  the  shipment  for  each 
ocean  area  of  harvest  and  for  each  flag 
state  of  the  harvesting  vessels. 

(5)  A  model  certificate  of  eligibility  is 
available  from  NMFS.  An  equivalent 
form  may  be  used  provided  it  contains 
all  the  information  required  under  this 
section. 

Subpart  E— International  Port 
Inspection 

§  635.50    Basis  and  purpose. 

The  regulations  in  this  subpart 
implement  the  ICCAT  port  inspection 
scheme.  The  text  of  the  ICCAT  port 
inspection  scheme  may  be  obtained 
from  NMFS. 

§635.51    Authorized  officer. 

For  the  purposes  of  this  subpart,  an 
authorized  officer  is  a  person  appointed 
by  an  ICCAT  contracting  party  that  has 
accepted  the  port  inspection  scheme  to 
serve  as  an  authorized  inspector  for 
ICCAT,  and  who  p£)ssesses  an 
identification  card  so  stating  issued  by 
the  authorized  officer's  national 
government.  A  list  of  such  contracting 
parties  may  be  obtained  from  NMFS. 

§  635.52    Vessels  subject  to  inspection. 

(a)  All  U.S.  fishing  vessels  or  vessels 
carrying  tuna,  and  their  catch,  gear,  and 
relevant  documents,  including  fishing 
logbooks  and  cargo  manifests,  are 
subject  to  inspection  under  this  subpart 
to  verify  compliance  with  ICCAT 
measures  by  an  authorized  officer  when 
landing  or  transshipping  tima  or  when 
making  a  port  call  at  a  port  of  any 
ICCAT  contracting  party  that  has 
accepted  the  port  inspection  scheme. 

(b)  A  tuna  vessel,  or  a  vessel  carrying 
tuna,  that  is  registered  by  any  of  the 
ICCAT  contracting  parties  that  have 
accepted  the  port  inspection  scheme, 
and  the  vessel's  catch,  gear,  and  relevant 
documents,  including  fishing  logbooks 
and  cargo  manifests,  are  subject  to 
inspection  imder  this  subpart  to  verify 
compliance  with  ICCAT  measures  when 


landing  or  transshipping  tuna  or  when 
making  a  port  call  in  the  United  States. 

(c)  A  vessel  entering  a  port  because  of 
force  majeure  is  exempt  from  inspection 
by  an  authorized  officer  of  any  of  the 
ICCAT  contracting  parties  that  have 
accepted  the  port  inspection  scheme. 

(d)  The  master  of  a  tuna  vessel  or  a 
vessel  carrying  tuna  must  cooperate 
with  a  NMFS  authorized  officer  during 
the  conduct  of  an  inspection. 
Inspections  will  be  carried  out  so  that 
the  vessel  suffers  minimum  interference 
and  inconvenience,  and  so  that 
degradation  of  the  quality  of  catch  is 
avoided. 

§  635.53    Reports. 

(a)  Apparent  violations  shall  be 
reported  on  a  standardized  ICCAT  form 
or  form  produced  by  the  national 
govemment  which  collects  the  same 
quality  of  information.  The  NMFS 
authorized  officer  must  sign  the  form  in 
the  presence  of  the  master  of  the  vessel, 
who  is  entitled  to  add  or  have  added  to 
the  report  any  observations,  and  to  add 
his  own  signature.  The  authorized 
officer  should  note  in  the  vessel's  log 
that  the  inspection  has  been  made. 

(b)  Copies  of  the  report  form  must  be 
sent  to  the  flag  state  of  the  vessel  within 
10  days.  Flag  states  will  consider  and 
act  on  reports  of  apparent  violations  by 
foreign  inspectors  on  a  similar  basis  as 
the  reports  of  their  national  inspectors 
in  accordance  with  their  national 
legislation.  The  vessel's  flag  state  will 
notify  ICCAT  of  actions  taken  to  address 
the  violation. 

§  635.54    Ports  of  entry. 

NMFS  shall  monitor  the  importation 
of  BFT  and  swordfish  into  the  United 
States.  If  a  NMFS  official  determines 
that  the  diversity  of  handling  practices 
at  certain  ports  at  which  BFT  or 
swordfish  is  being  imported  into  the 
United  States  allow  for  circumvention 
of  the  Bluefin  Tuna  Statistical 
Document  or  Certificate  of  EligibiUty 
requirement,  he/she  may  designate,  after 
consultation  with  the  U.S.  Customs 
Service,  those  ports  at  which  Pacific  or 
Atlantic  bluefin  tuna  or  swordfish  from 
any  source  may  be  imported  into' the 
United  States.  NMFS  shall  announce 
through  filing  at  the  Office  of  the 
Federal  Register  the  names  of  ports  so 
designated  and  the  effective  dates  of 
entry  restrictions. 

Subpart  F— Enforcement 

§  635.69    Vessel  monitoring  systems. 

(a)  General.  (1)  Owners  or  operators  of 
vessels  fishing  with  pelagic  longlines  for 
swordfish,  tunas,  or  sharks  must  submit 
an  automatic  position  report  with  date. 


unique  identifier  vessel  number,  and 
speed  and  heading  data  to  NMFS  every 
hour  beginning  when  the  vessel  leaves 
port  to  begin  a  fishing  trip  or  at  any  time 
swordfish,  sharks,  or  tunas  are 
possessed  on  board  the  vessel. 

(2)  If  a  vessel  operator  is  notified  by 
NMFS  that  his  system  is  not 
transmitting  position  reports,  he  may  be 
ordered  to  return  to  port  and  may  not 
commence  fishing  until  position  reports 
are  sent  once  an  hour  for  24  hours. 

(b)  Hardware  specifications.  (1)  The 
VMS  hardware  must  contain  an 
integrated  global  positioning  system 
with  an  accuracy  to  within  100  meters, 
and  must  be  tamper-proof. 

(2)  The  hardware  must  be  able  to 
perform  the  following  functions: 

(i)  Transmit  automatically  generated 
position  reports,  event-driven  position 
reports,  internet  e-mail  text  messages 
when  optional  input  interface  is 
connected,  and  safety  and  distress  alerts 
and  messages, 

(ii)  Receive  e-mail  text  messages, 

(iii)  Have  the  ability  to  remotely 
create  new  message  types  and  to 
remotely  create  message  templates  or 
forms, 

(iv)  Allow  for  variable  reporting 
intervals  between  5  minutes  and  24 
hours, 

(v)  Have  the  ability  to  store  100 
position  reports  in  local  memory  when 
the  hardware  is  unable  to  transmit.    . 

(3)  The  hardware  must  have  an 
onboard  visible  or  audible  alarm  that 
indicates  malfunctioning. 

(4)  The  hardware  must  function 
uniformly  within  the  entire  area  of 
geographic  coverage  of  the  vessel 
Vessels  that  fish  outside  the  geographic 
area  of  the  VMS  will  be  in  violation  of 
§635.9. 

(c)  Communications  specifications.  (1) 
The  communications  service  provider 
must  have  the  ability  to: 

(i)  Transmit  automatically  generated 
position  reports,  event  driven  position 
reports,  safety  and  distress  alerts  and 
messages,  and  e-mail  text  messages 
when  an  optional  input  interface  is 
connected, 

(ii)  Create  new  message  types  and 
message  templates  or  forms, 

(iii)  Perform  two-way 
communications  for  delivery  and 
acceptance  of  data,  supporting 
messages,  position  reports,  queries,  and 
administrative  functions, 

(iv)  Attach  a  date  and  time  stamp 
when  the  position  report  is  sent  to 
NMFS. 

(v)  Accommodate  a  near  real-time 
system  for  95  percent  of  transmissions 
or  a  store  and  forward  system  for  two 
way  messaging, 

(vi)  Provide  auto- forwarding  or  auto- 
delivery  of  messages. 
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(2)  The  comiiunications  service 
provider  must  provide  service  secure 
from  tampering  or  interception, 
including  the  eading  of  passwords  and 
data. 

§635.70    Penalties. 

(a)  General.  See  §600.735  of  this 
chapter. 

(b)  Civil  proc  sdures  for  Atlantic  tuna. 
Because  of  the  )erishable  nature  of 
Atlantic  tuna  v\  hen  it  is  not  chilled  or 
frozen,  an  authprized  officer  may  cause 
to  be  sold,  for  not  less  than  its 
reasonable  mar  Let  value,  unchilled  or 
unfrozen  Atlan  ic  tuna  that  may  be 
seized  and  forf<  ited  under  ATCA  and 
this  part. 

§635.71    Prohibtlons. 

In  addition  tc  the  prohibitions 
specified  in  §6i)0.725  of  this  chapter,  it 
is  unlawful  for  $ny  person  subject  to  the 
jurisdiction  of  t  le  United  States  to 
violate  any  oth«ir  provision  of  this  part, 
ATCA,  the  Magnuson-Stevens  Act,  or 
any  other  rules  promulgated  under 
ATCA  or  the  M  ignuson-Stevens  Act. 

(a)  General.  Ii  is  unlawful  for  any 
person  or  vesse  subject  to  the 
jurisdiction  of  t  ie  United  States  to: 

(1)  Falsify  infcrmation  required  on  an 
application  for  a  permit  submitted 
under  §§635.4  5r  635.16. 

(2)  Fish  for,  citch,  possess,  retain,  or 
land  an  Atlantii ;  HMS  without  a  valid 
permit  on  boarc  the  vessel,  as  specified 
in  §635.4.  ' 

(3)  Purchase,  receive,  or  transfer  for 
commercial  pui  poses  any  Atlantic  HMS 
landed  by  owne  rs  or  operators  of  vessels 
not  permitted  t(i  do  so  under  §  635.4,  or 
purchase,  receii'e,  or  transfer  for 
commercial  pui  poses  any  Atlantic  HMS 
without  a  valid  dealer  permit  issued 
under  §635.4. 

(4)  Sell,  offer  for  sale,  or  transfer  an 
Atlantic  tuna,  s  lark,  or  swordfish  other 
than  to  a  dealer  that  has  a  valid  dealer 
permit  issued  under  §635.4. 

(5)  Fail  to  possess  and  make  available 
a  permit  on  board  the  permitted  vessel, 
as  specified  in  !  635.4(a). 

(6)  Falsify  or  ail  to  record,  report,  or 
maintain  infom  lation  required  to  be 
recorded,  reported,  or  maintained,  as 
specified  in  §615.5. 

(7)  Fail  to  allow  an  authorized  agent 
of  NMFS  to  inspect  and  copy  reports 
and  records,  as  specified  in  §  635.5(f). 

(8)  Fail  to  ma  te  available  for 
inspection  an  A  tlantic  HMS  or  its  area 
of  custody,  as  s  )ecified  in  §63^5. 5(g). 

(9)  Fail  to  rep  art  the  catching  of  any 
Atlantic  HMS  t<i  which  a  conventional 
tag  has  been  aff  xed  under  a  tag  and 
release  program . 

(10)  Falsify  oi  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  specified  in  {  635.6. 


(11)  Fail  to  comply  with  the 
requirements  for  at-sea  observer 
coverage,  as  specified  in  §  635.7  and 
§  600.746  of  this  chapter. 

(12)  For  any  person  to  assault,  resist, 
oppose,  impede,  intimidate,  interfere 
with,  obstruct,  delay,  or  prevent,  by  any 
means,  any  authorized  officer  in  the 
conduct  of  any  search,  inspection, 
seizure  or  lawful  investigation  made  in 
connection  with  enforcement  of  this 
part. 

(13)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  of 
another  person,  knowing  that  such 
person  has  committed  any  act 
prohibited  by  this  part; 

(14)  Fail  to  attend  an  educational 
workshop  or  to  present  for  inspection  a 
certificate  of  attendance  at  an 
educational  workshop,  as  specified  in 
§635.8. 

(15)  Tamper  with,  or  fail  to  operate 
and  maintain  a  vessel  monitoring 
system  unit,  as  specified  in  §§  635.9  and 
635.69. 

(16)  Fish  for  or  possess  Atlantic  tunas 
or  swordfish  with  a  driftnet  on  board,  as 
specified  in  §635.21  (b),  (d)(1),  and 
(d)(4)(ii). 

(17)  Fail  to  retrieve  fishing  gear  and 
move  after  an  interaction  with  a  marine 
mammal  or  sea  turtle,  as  specified  in 

§  635.21(c)(3). 

(18)  Fail  to  release  an  Atlantic  HMS 
in  the  manner  specified  in  §  635.21(a). 

(19)  Fail  to  report  the  retention  of  an 
Atlantic  HMS  that  has  an  archival  tag, 
as  specified  in  §635.33. 

(20)  Fail  to  maintain  an  Atlantic  HMS 
in  the  form  specified  in  §  635.30. 

(21)  Fish  for,  catch,  retain,  or  possess 
an  Atlantic  HMS  that  is  less  than  its 
minimum  size  limit  specified  in 
§635.20. 

(22)  Fail  to  comply  with  the 
restrictions  on  use  of  a  pelagic  longline 
or  shark  net  specified  in  §  635.21  (c), 
{d)(3)(ii),  and  (d)(3)(iii). 

(23)  Import  any  BFT  or  swordfish  in 

a  manner  inconsistent  with  any  ports  of 
entry  designated  by  NMFS  as  authorized 
by  §635.54. 

(24)  Dispose  of  fish  or  parts  thereof  or 
other  matter  in  any  manner  after  any 
commAnication  or  signal  from  an 
authorized  officer,  or  after  the  approach 
of  an  authorized  officer. 

(b)  Atlantic  tunas.  It  is  unlawful  for 
any  person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Engage  in  fishing  with  a  vessel  that 
has  a  permit  for  Atlantic  tuna  under 
§  635.4,  unless  the  vessel  travels  to  and 
from  the  area  where  it  will  be  fishing 
under  its  own  power  and  the  person 
operating  that  vessel  brings  any  BFT 
imder  control  (secured  to  the  catching 
vessel  or  on  boardj  with  no  assistance 


from  another  vessel,  except  as  shown  by 
the  operator  that  the  safety  of  the  vessel 
or  its  crew  was  jeopardized  or  other 
circumstances  existed  that  were  beyond 
the  control  of  the  operator. 

(2)  Import  or  export  bluefin  tuna 
without  a  dealer  permit,  as  specified  in 
§  635.4(b)(2). 

(3)  Fish  for,  catch,  retain,  or  possess 
a  BFT  less  than  the  large  medium  size 
class  by  a  vessel  other  than  one  that  has 
on  board  an  Angling  category  Atlantic 
tunas  permit,  an  HMS  Charter/Headboat 
permit,  or  a  Purse  Seine  category 
Atlantic  tunas  permit  as  authorized 
under  §635.23  (b),  (c),  and  (e)(2). 

(4)  Fail  to  inspect  a  vessel's  permit, 
fail  to  affix  a  dealer  tag  to  a  large 
medium  or  giant  BFT,  or  fail  to  use  such 
tag  properly,  as  specified  in 
§635.5(b)(2)(ii). 

(5)  Fail  to  report  a  large  medium  or 
giant  BFT  that  is  not  sold,  as  specified 
in  §  635.5(c). 

(6)  As  an  angler,  fail  to  report  a  BFT, 
as  specified  in  §  635.5(d). 

(7)  Fish  for,  catch,  retain,  or  possess 
a  BFT  with  gear  not  authorized  for  the 
category  permit  issued  to  the  vessel  or 
to  have  on  board  such  gear  when  in 
possession  of  a  BFT,  as  specified  in 
§635.21(d)(l). 

(8)  Fail  to  request  an  inspection  of  a 
purse  seine  vessel,  as  specified  in 
§635.21(d)(l)(vi)(B). 

(9)  Fish  for  or  catch  BFT  in  a  directed 
fishery  with  purse  seine  nets  without  an 
allocation  made  under  §  635.27(a)(4). 

(10)  Fish  for  or  catch  any  Atlantic 
tunas  in  a  directed  fishery  with  purse 
seine  nets  from  August  15  through 
December  31  if  there  is  no  remaining 
BFT  allocation  made-under  §  635.27 
(a)(4). 

(11)  Exceed  the  recreational  catch 
limit  for  yellowfin  tuna,  as  specified  in 
§635. 22(d). 

(12)  Exceed  a  catch  limit  for  BFT 
specified  for  the  appropriate  permit 
category,  as  specified  in  §  635.23. 

(13)  As  a  vessel  with  a  General 
category  Atlantic  tuna  permit,  fail  to 
immediately  cease  fishing  and 
immediately  return  to  port  after 
catching  a  large  medium  or  giant  BFT 
on  a  commercial  fishing  day,  as 
specified  in  §  635.23(a)(3). 

(14)  As  a  vessel  with  an  Angling 
category  Atlantic  tunas  permit  or  an 
HMS  Charter/Headboat  permit,  fail  to 
immediately  cease  fishing  and 
immediately  return  to  port  after 
catching  a  large  medium  or  giant  BFT  or 
fail  to  report  such  catch,  as  specified  in 
§635.23(b)(l)(iii)  and  (c)(1)  through 
(c)(3). 

(15)  As  a  vessel  with  an  Angling 
category  Atlantic  tunas  permit  or  an 
HMS  Charter/Headboat  permit,  sell, 
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offer  for  sale,  or  attempt  to  sell  a  large 
medium  or  giant  BFT  after  fishing  imder 
the  circumstances  specified  in 
§635,23(b)(l)(iii)  and  (c)(1)  through  (3). 

(16)  Retain  a  BFT  caught  under  the 
catch  and  release  program  specified  in 
§635.26. 

(17)  As  a  vessel  with  a  Purse  Seine 
category  Atlantic  tuna  permit,  catch, 
possess,  retain,  or  land  BFT  in  excess  of 
its  allocation  of  the  Purse  Seine  category 
quota,  or  fish  for  BFT  under  that 
allocation  prior  to  August  15,  as 
specified  in  §  635.27(a)(4). 

(18)  As  a  vessel  with  a  Purse  Seine 
category  Atlantic  tunas  permit,  land 
BFT  smaller  than  the  large  medium  size 
class  except  as  specified  imder 

§  635.23(e)(2). 

(19)  Fish  for,  retain,  possess,  or  land 
a  BFT  when  the  fishery  is  closed,  as 
specified  in  §635. 28(a),  except  as  may 
be  authorized  for  catch  and  release 
under  §635.26. 

(20)  Approach  to  within  100  yd  (91.5 
m)  of  the  cork  line  of  a  purse  seine  net 
used  by  a  vessel  fishing  for  Atlantic 
tuna,  or  for  a  purse  seine  vessel  to 
approach  to  vdthin  100  yd  (91.5  m)  of 
a  vessel  actively  fishing  for  Atlantic 
tuna,  except  that  two  vessels  that  have 
Purse  Seine  category  Atlantic  tuna 
permits  may  approach  closer  to  each 
other. 

(21)  Transfer  at  sea  an  Atlantic  tuna, 
except  as  may  be  authorized  for  the 
transfer  of  BFT  between  purse  seine 
vessels,  as  specified  in  §  635.29(a). 

(22)  As  the  owner  or  operator  of  a 
purse  seine  vessel,  fail  to  comply  with 
the  requirements  for  weighing, 
measuring,  and  information  collection 
specified  in  §635. 30(a)(2). 

(23)  Fish  for,  catch,  possess,  or  retain 
a  BFT  from  the  Gulf  of  Mexico  except 
as  specified  under  §  635.23(f)(1),  or  if 
taken  incidental  to  recreational  fishing 
for  other  species  and  retained  in 
accordance  with  §  635.23(b)  and  (c). 

(24)  Fail  to  comply  with  the 
restrictions  on  sale  and  purchase  of  an 
Atlantic  tuna,  as  specified  in  §  635.31(a) 
and  635.5(b). 

(25)  Fail  to  comply  with  the 
documentation  requirements  for 
imported  or  exported  BFT  or  BFT 
products,  as  specified  in  §  635.42. 

(26)  Import  a  BFT  or  BFT  product  into 
the  United  States  fi-om  Belize,  Panama, 
or  Honduras  other  than  as  authorized  in 
§635.45. 

(27)  For  any  person  to  refuse  to 
provide  information  requested  by  NMFS 
personnel  or  anyone  collecting 
information  for  NMFS,  under  an 
agreement  or  contract,  relating  to  the 
scientific  monitoring  or  management  of 
Atlantic  tunas. 


(c)  Billfish.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Retain  a  billfish  on  board  a  vessel 
with  a  pelagic  longline  on  board  or 
harvested  by  gear  other  than  rod  and 
reel,  as  specified  in  §  635.21(d)(2). 

(2)  Use  more  than  one  hook  per  bait 
or  lure  in  a  hook-and-line  fishery  for 
billfish,  as  specified  in  §  635.21(d)(2)(ii). 

(3)  Exceed  the  vessel  trip  limit  for 
billfish  specified  in  §  635.22(b)(1). 

(4)  Transfer  a  billfish  at  sea,  as 
specified  in  §  635.29(a). 

(5)  Fail  to  maintain  a  billfish  in  the 
form  specified  in  §  635.30(b). 

(6)  Sell  or  purchase  a  billfish,  as 
specified  in  §  635.31(b). 

(d)  Shark.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Exceed  a  recreational  catch  limit 
for  shark,  as  specified  in  §  635.22(c). 

(2)  Exceed  a  trip  limit  for  shark,  as 
specified  in  §  635.24(a). 

(3)  Retain,  possess,  or  land  a  shark  of 
a  species  group  when  the  fishery  for  that 
species  group  is  closed,  as  specified  in 

§  635.28(b)(1)  and  (2). 

(4)  Sell  or  purchase  a  shark  of  a 
species  group  when  the  fishery  for  that 
species  group  is  closed,  as  specified  in 
§  635.28(b)(3). 

(5)  Transfer  a  shark  at  sea,  as  specified 
in  §  635.29(b). 

(6)  Remove  the  fins  from  a  shark,  or 
from  one  of  the  additional  shark  species 
listed  in  Table  2  in  Appendix  A  to  this 
part,  and  discard  the  remainder,  or 
otherwise  fail  to  maintain  a  shark  in  its 
proper  form,  as  specified  in 

§  635.30(c)(1)  through  (c)(4). 

(7)  Have  on  board  a  fishing  vessel, 
sell,  or  purchase  shark  fins  that  are 
disproportionate  to  the  weight  of  shark 
carcasses,  as  specified  in  §  635.30(c)(2) 
and  (3). 

(8)  Fail  to  have  shark  fins  and 
carcasses  weighed  and  recorded,  as 
specified  in  §635. 30(c)(3). 

(9)  Fail  to  comply  with  the 
restrictions  on  sale  and  purchase  of  a 
shark,  as  specified  in  §  635.31(c). 

(10)  Retain,  possess,  sell,  or  purchase 
a  prohibited  shark. 

(11)  Falsify  information  submitted 
under  §  635.16(d)(2)  or  (d)(4)  in  support 
of  an  application  for  an  ILAP  or  an 
appeal  of  NMFS's  denial  of  an  initial 
limited  access  permit  for  shark. 

(e)  Swordfish.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Purchase,  barter  for,  trade  for,  or 
import  a  swordfish  without  a  dealer 
permit,  as  specified  in  §  635.4(g)(3). 

(2)  Fail  to  comply  with  the 
restrictions  on  use  of  a  pelagic  longline 
specified  in  §  635.21(b)  and  (c). 


(3)  When  the  directed  fishery  for 
swordfish  is  closed,  exceed  the  limits 
specified  in  §635.28(c)(l)(i)  and  (ii). 

(4)  When  the  incidental  catch  fishery 
for  swordfish  is  closed,  possess,  land, 
sell,  or  purchase  a  swordfish,  as 
specified  in  §  635.28(c)(2). 

(5)  Transfer  at  sea  a  swordfish,  as 
specified  in  §  635.29(a). 

(6)  Fail  to  maintain  a  swordfish  in  the 
form  specified  in  §  635.30(d). 

(7)  Fail  to  comply  with  the 
restrictions  on  sale  and  purchase  of  a 
swordfish,  as  specified  in  §  635.31(d). 

(8)  Fish  for  North  Atlantic  swordfish 
from,  or  possess  or  land  North  Atlantic 
swordfish  on  board  a  vessel,  using  or 
having  on  board  gear  other  than  pelagic 
longline,  harpoon,  rod  and  reel,  or 
handline. 

(9)  Fish  for  swordfish  from  the  South 
Atlantic  swordfish  stock  using  any  gear 
other  than  pelagic  longline. 

(10)  Fail  to  comply  writh  the 
documentation  requirements  for  the 
importation  of  a  swordfish,  or  part 
thereof,  that  is  less  than  the  minimum 
size,  as  specified  in  §635.46. 

(11)  Falsify  information  submitted 
under  §  635.16(d)(2)  or  (d)(4)  in  support 
of  an  application  for  an  ILAP  or  an 
appeal  of  NMFS's  denial  of  an  initial 
limited  access  permit  for  swordfish. 

Appendix  A  to  Part  635 — Species 
Tables 

Table  1  of  Appendix  A  to  Part  635 — 
Sharks 

(a)  Large  coastal  sharks: 

(1)  Ridgeback  sharks: 
Sandbar,  Carcharhinus  plumbeus 
Silky,  Carcharhinus  falciformis 

(2)  Non-ridgeback  sharks: 
Blacktip,  Carcharhinus  limbatus 
Bull,  Carcharhinus  leucas 
Great  hammerhead,  Sphyrna 

mokarran 
Lemon,  Negaprion  brevirostris 
Nurse,  Ginglymostoma  cirratum 
Scalloped  hammerhead,  Sphyrna 

lewini 
Smooth  hammerhead,  Sphyrna 

zygaena 
Spirmer,  Carcharhinus  brevipinna 
Tiger.  Galeocerdo  cuvieri. 

(b)  Small  coastal  sharks: 

Atlantic  sharpnose,  Rhizoprionodon 
terraenovae 
Blacknose,  Carcharhinus  acronotus 
Bonnethead,  Sphyrna  tiburo 
Finetooth,  Carcharhinus  isodon 

(c)  Pelagic  sharks: 

Oceanic  whitetip,  Carcharhinus 
longimanus 
Porbeagle,  Lamna  nasus 
Shortfin  mako,  Isurus  oxyrinchus 
Thresher,  Alopios  vulpinus. 

(d)  Prohibited  sharks: 
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Atlantic  ange  1 
Basking,  Cetqrbin 
Bigeye  sand 
noronfiai 
Bigeye  sixgil 
Bigeye  thresher 
Bignose,  Can 
Blue,  Priona(^e 
Caribbean 
Caribbean  s 


,  Squatina  dumerili 
us  maximus 
tiger,  Odontaspis 


Hexanchus  vitulus 
Alopias  supercUiosus 
^harhinus  altimus 
glauca 

,  Carcharhinus  perezi 
hirpnose,  Rhizophonodon 


re<f, 


porosus 
Dusky,  CarcHprhinus 
Galapagos,  Qircharh 
Longfin  make 
Narxowtooth 

brachyurus 
Night,  Carch^rhin 
Sand  tiger, 

Sevengill,  He  otranchias 
Sixgill,  Hexa,  ich 
Smalltail,  Carcharhin 
Whale,  Rhincodon 
White,  Carchprodon 


obscurus 
inus  galapagensis 
,  Isurus  paucus 
Carcharhinus 

us  signatus 
Odontaspis  taurus 
perlo 
us  griseus 

us  porosus 
typus 
carcharias 


Table  2  of  Appendix 
Additional  Sha'k 


A  to  Part  635- 
Species 


iorhinidae 
,  Scyliorhinus 


Catsharks-Sc  di 
Blotched  catshark 
meadi 
Broadgill  catiiark,  Apristums  riveri 


Chain  dogfish,  Scyliorhinus  retifer 

Deepwater  catshark,  Apristums 
profundorum 

Dwarf  catshark,  Scyliorhinus  torrei 

Iceland  catshark,  Apristums 
laurussoni 

Marbled  catshark,  Galeus  arae 

Smallfin  catshark,  Apristums 
parvipinnis 

Dogfish  sharks — Squalidae 

Bigtooth  cookiecutter,  Isistius 
plutodus 

Blainville's  dogfish,  Squalus 
blainvillei 

Bramble  shark,  Echinorhinus  bmcus 

Broadband  dogfish,  Etmopterus 
gmcilispinnis 

Cariboean  lantemshark,  Etmopterus 
hillianus 

Cookiecutter  shark,  Isistius 
brasiliensis 

Cuban  dogfish,  Squalus  cubensis 

Flatnose  gulper  shark,  Deania 
profundorum 

Fringefin  lantemshark,  Etmopterus 
schultzi 

Great  lantemshark,  Etmopterus 
princeps 

Green  lantemshark,  Etmopterus  virens 

Greenland  shark,  Somniosus 
microcephalus 


Gulper  shark,  Centrophorus 
granulosus 

Japanese  gulper  shark,  Centrophorus 
acuus 

Kitefin  shark,  Dalatias  licha 

Lined  lantemshark,  Etmopterus 
bullisi 

Little  gulper  shark,  Centrophorus 
uyato 

Portuguese  shark,  Cetroscymnus 
coelolepis 

Pygmy  shark,  Squaliolus  laticaudus 

Roughskin  spiny  dogfish,  Squalus 
asper 

Smallmouth  velvet  dogfish, 
Scymnodon  obscurus 

Smooth  lantemshark,  Etmopterus 
pusillus 

Spiny  dogfish,  Squalus  acanthias 

Saw^sharks — Pristiophoridae 

American  sawshark,  Pristiophorus 
schroederi 

Smoothhound  Sharks — Triakiidae 

Florida  smoothhound,  Mustelus 
norrisi 

Smooth  dogfish,  Mustelus  canis 
(PR  Doc.  99-1065  Filed  1-15-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

RIN  9000-AI20 

[FAC  97-10;  FAR  Case  97-307  Correction] 

Federal  Acquisition  Regulation; 
Historically  Underutilized  Business 
Zone  (HUBZona)  Empowerment 
Contracting  Program;  Corrections 

AQENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  ^le,  correcting 
amendments. 


r 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  amendments  to  FAC  97-10,  FAR 
case  97-307,  Historically  Underutilized 
Business  Zone  (HUBZone) 
Empowerment  Contracting  Program, 


published  in  the  Federal  Register  at  63 
FR  70265,  December  18, 1998,  to  correct 
the  language  concerning  the  HUBZone 
Empowerment  Contracting  Program.  For 
those  interested  in  the  FAR  loose-leaf 
page  reflecting  this  correction,  please 
access  the  page  from  our  Internet 
Webpage  at  http://www.amet.gov/far/ 
loadmain52.html  or  http:// 
www.amet.gov/far/facframe.html. 

EFFECTIVE  DATE:  January  4.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Duarte  at  (202)  501-4225, 
General  Services  Administration,  FAR 
Secretariat.  Washington,  DC  20405. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  January  13, 1999. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Accordingly,  48  CFR  Part  52  is 
corrected  as  follows: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 


Authority:  41  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2!  In  section  52.219-8,  paragraph 
(c)(3)  of  the  clause  is  revised  to  read  as 
follows: 

§52.219-8    Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Concems. 


Utilization  of  Small  Business  Concems 
(Jan.  1999) 

*        •        *        •        • 

(c)*  •  • 

(3)  Small  business  concern  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
means  a  small  business  concern  that 
represents,  as  part  of  its  offer,  that  it 
meets  the  definition  of  a  small 
disadvantaged  business  concern  in  13 
CFR  124.1002. 

(FR  Doc.  99-1174  Filed  1-19-99;  8:45  am) 
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DEPARTMENtOF  EDUCATION 
34  CFR  Part  630 


Jacob  K.  Javit$  Fellowship  Program 

of  Postsecondary 

of  Education, 
lations. 


AGENCY:  OfBce 
Education,  Department 
action:  Final 


rugul 


SUMMARY:  The  secretary  amends  the 
regulations  governing  the  Jacob  K.  Javits 
Fellowship  Pre  gram  to  incorporate 
changes  made  by  the  Higher  Education 
Amendments  c  f  1998.  These  final 
regulations  are  needed  to  reflect  changes 
made  by  reteni  ly  enacted  legislation. 
EFFECTIVE  DATE;  These  regulations  take 
effect  February  19.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Burtor,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Suite  600  Porte  Is  Building,  Washington, 
DC  20202-524  '.  Telephone:  (202)  401- 
9779.  Individuals  who  use  a 
telecommunici  tions  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339,  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  doc  ument  in  an  alternate 
format  (e.g.,  BrEulle,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  (  ontact  person  listed  in 
the  preceding  ])aragraph. 
SUPPLEMENTARY  INFORMATION:  These 
final  regulatioas  incorporate  statutory 
changes  made  by  the  Higher  Education 
Amendments  <lf  1998  (Pub.  L.  105-244, 
enacted  Octobir  7,  1998).  The  changes 
include  revising  the  authority  citations; 
amending  the  selection  criteria  for 
students  to  incaude  financial  need; 
providing  the  Secretary  with  the  option 
of  entering  into  a  contract  with  a 
nongovernmental  entity  to  administer 
the  program;  a|id  revising  the  general 
provisions  to  rbad  that  no  institutional 
payment  will  be  made  to  a  school  or 
department  of  divinity  for  an  individual 
who  is  studying  for  a  religious  vocation. 

Goals  2000:  Educate  America  Act 

The  Goals  2^)00:  Educate  America  Act 
(Goals  2000)  fcicuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  fqr  meeting  them.  Goals 
2000  promote^  new  partnerships  to 
strengthen  schiools  and  expands  the 
Department's  capacities  for  helping 
communities  tp  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals.         { 

These  regulations  address  the 
National  Education  Goal  that  every 
aduh  American  will  be  literate  and  will 
possess  the  knpwledge  and  skills 


necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
regulations  further  the  objectives  of  this 
Goal  by  implementing  a  program  that 
affords  students  the  opportunity  to 
become  experts  in  their  chosen  fields 
through  graduate  education  and  to  more 
effectively  compete  in  a  global 
economy. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  it  is  customary  for  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  changes  in  this  document 
do  not  establish  any  new  substantive 
rules,  but  simply  incorporate  recent 
statutory  amendments  affecting  the 
Jacob  K.  Javits  Fellowship  Program. 
Therefore,  the  Secretary  has  determined 
that  publication  of  a  notice  of  proposed 
rulemaking  is  unnecessary  and  contrary 
to  the  public  interest  under  5  U.S.C. 
553(b)(B). 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Under  this 
program  fellowships  are  awarded  to 
individuals.  Individuals  are  not 
included  in  the  definition  of  small 
entities  under  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act  of  1995 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Department  has  determined  that 
the  regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 


any  other  agency  or  authority  of  the 
United  States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

List  of  Subjects  in  34  CFR  Part  650 

Colleges  end  universities.  Education 
Fellowships,  Grant  programs,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  12, 1999. 
Maureen  McLaughlin, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.170  Jacob  K.  Javits  Fellowship 

Program) 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by 
amending  part  650  as  follows: 

PART  650-JACOB  K.  JAVITS 
FELLOWSHIP  PROGRAM 

1 .  The  authority  citation  for  part  650 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1134-1134d,  unless 
otherwise  noted. 

§650.1    [Amended] 

2.  The  authority  citation  following 
§  650.1(a)  is  removed. 

§§650.1,  650.3,  650.10,  650.31  and  650.35 
[Amended] 

3.  The  authority  citation  for  §§650.1, 
650.3.  650.10,  650.31,  and  650.35  is 
revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1134) 


Federal  Register /Vol.  64,  No.  12 /Wednesday.  January  20,  1999 /Rules  and  Regulations  3199 


§§  650.2,  650.4,  650.30,  650.34  and  650.40 
[Amended] 

4.  The  authority  citation  for  §§  650.2, 
650.4.  650.30.  650.34.  and  650.40  is 
revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1134-1134d) 

§§  650.5, 650.32, 650.41  -650.43    [Amended] 

5.  The  authority  citation  for  §§  650.5. 
650.32.  650.41.  650.42.  and  650.43  is 
revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1134b) 

§  650.20    [Amended] 

6.  The  authority  citation  for  §  650.20 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1134a) 

§  650.33    [Anwnded] 

7.  The  authority  citation  for  §  650.33 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1134, 1134c) 

§§  650.36, 650.37  and  650.44    [Amended] 

8.  The  authority  citation  for  §§  650.36. 
650.37,  and  650.44  is  revised  to  read  as 
follows: 


(Authority:  20  U.S.C.  1134c) 

§650.1    [Amended] 

9.  Section  650.1(a)  is  amended  by 
adding  ".  financial  need."  after  the  word 
"achievement". 

10.  Section  650.2(a)  is  amended  by 
removing  ".  other  than  a  school  or 
department  of  divinity,"  and  by  adding 
",  and  is  not  studying  for  a  religious 
vocation,"  after  the  word  "degree";  and 
paragragh  (d)(l)(iv)  is  revised  to  read  as 
follows: 

§  650.2    Who  is  eligible  to  receive  a 
fellowship? 

***** 

(d)(1)*  *  * 

(iv)  A  citizen  of  any  one  of  the  Freely 
Associated  States;  or 


§  650.4    [Amended] 

11.  Section  650.4  is  amended  by 
removing  the  definition  of  "School  or 
department  of  divinity";  and  by 
removing  ",  other  than  a  school  or 
department  of  divinity,"  in  the 


definition  of  "Institution  of  higher 
education". 

§650.20    [Amended] 

12.  Section  650.20(c)  is  amended  by 
adding  ",  or  in  the  event  the  Secretary 
contracts  with  a  non-governmental 
entity  to  administer  the  program,  that 
non-governmental  entity,"  after  the 
word  "Board". 


§650.30    [Amended] 

13.  Section  650.30  is 
removing  ",  other  than 


amended  by 
a  school  or 
department  of  divinity,  which  is". 


§650.41    [Amended] 

14.  Section  650.41(a)  is  amended  by 
removing  "1993-1994"  and  adding,  in 
its  place,  "1998-1999";  and  by 
removing  "$9,000"  and  adding,  in  its 
place.  "$10,222". 

(FR  Doc.  99-1145  Filed  1-19-99;  8:45  am] 

BILUNG  CODE  4000-01 -U 


3200 


Federal  Register /Vol.  64,  No.  12 /Wednesday.  January  20,  1999 /Notices 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.170] 

Jacob  K.  Javitt  Fellowship  Program 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  To  award 
fellowships  to  eligible  students  of 
superior  ability .  selected  on  the  basis  of 
demonstrated  Achievement,  financial 
need,  and  exceptional  promise  to 
undertake  graduate  study  leading  to  a 

or  a  Master  of  Fine  Arts 
(MFA)  at  accredited  institutions  of 
higher  educaticm  in  selected  fields  of 
the  arts,  humar  ities.  or  social  sciences. 


This  program  supports  the  National 


Education  Goa 


possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilitie;  of  citizenship. 

Eligible  Applicants:  Eligibility  is 
limited  to  stud  mts  who  at  the  time  of 
application  hai  e  not  yet  completed  their 
first  year  of  gra  duate  study  or  will  be 
entering  graduate  school  in  academic 
year  1999-200i).  Eligibility  is  limited  to 
students  who  are  eligible  to  receive  any 
grant,  loan,  or '  vork  assistance  and 
intend  to  pursx  e  a  doctoral  degree  or 


fields  selected  by  the 
•"ellowship  Board  at 
accredited  inst  tutions  of  higher 
education  in  the  U.S.  Students  must  be 
nationals,  permanent 
U.S.,  or  a  citizen  of  any 


MFA  degree  in 
Jacob  K.  Javits 


U.S.  citizens  oi 
residents  of  th< 


one  of  the  Free  y  Associated  States. 


Estimated 
Secretary  has 
fellowship  sti] 
1999-2000  is 


for  Adult  Americans  to 


Available:  January  25, 
Transmittal  of 


ncreaied  program  funds  become 
(inal  awards  will  be  made. 


Applicatiom 
1999. 

Deadline  for 
Applications:  Hatch  19, 1999. 

Available  Fi^ds:  $1,106,000. 

Note:  If 

available,  additi 


fl(  inge  I 


o/ i4  wards  .The 
determined  that  the 
for  academic  year 
5,000,  which  is  equal  to 


pend 


31 


the  level  of  support  that  the  National 
Science  Foundation  is  providing  for  its 
graduate  fellowships,  or  the  fellow's 
financial  need,  as  determined  by  Part  F 
of  Title  IV  of  the  Higher  Education  Act, 
whichever  is  less.  The  institutional 
payment  for  academic  year  1998-1999 
was  $10,222.  The  Secretary  will  adjust 
the  institutional  payment  prior  to  the 
issuance  of  grant  awards  based  on  the 
Department  of  Labor's  projection  in 
December  1998  of  the  Consumer  Price 
Index  for  1999. 

Estimated  Average  Size  of  the 
Awards:  $25,300. 

Estimated  Number  of  Awards:  43 
individual  fellowships. 

Project  Period:  Up  to  48  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)).  77,  82,  85  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  650  (see  amendments  to 
these  regulations  published  elsewhere 
in  this  issue  of  the  Federal  Register). 

Note:  Currently,  section  701(a)  of  the  HEA 
requires  that  fellowship  funds  be  made 
available  to  students  in  the  year  following  the 
year  that  the  funds  were  appropriated. 

The  Department  expects  to  request  a 
technical  amendment  to  this  provision. 
However,  if  an  amendment  is  not  enacted 
fellowships  will  not  be  available  until  the 
Fall  of  2000. 

For  further  information  or 
applications:  Contact  Melissa  Burton. 
Jacob  K.  Javits  Fellowship  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
5247.  Telephone:  (202)  260-3574. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  Internet  at 
either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at,  1-688-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1134-1134d. 

Dated:  January  12, 1999. 
Maureen  A.  McLaughlin, 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[PR  Doc.  99-1144  Filed  1-19-99;  8:45  am] 
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13 2868 
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115 .2868 

116 2868 

11 7. ...35,  405,  406,  1516,  2868 

118 2868 

1 1 9 „ 2868 

120 2868 

121 2868 

122 2868 

123 2868 

124 2868 

165 2431 
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1 003 2870 

1 004 2870 

1005 ^..2870 

1006 , 2870 

37CFR 

Proposed  Rules: 

251 3055 

38CFR 

3 1131 

20 2134 

39CFR 

20 2855 

111 36,2141 


3001 1392 

40CFR 

9 3026 

52 413,415,754,756,926, 

992,  1517,2141,2573, 
2575,  2577,  2581 

58 3028,3030 

68 964 

81.-. 992 

82 1092 

141 1494 

180...41,418,  759,  1132,  3037, 
2995,  3003 

185 3044 

272 2144 

300 2942 

761 3026 

Proposed  Rules: 

52 67,  464.  465,  818,  820, 

1003.  1573.  1770.2165. 

2416,2455,2610,2611 

58 3056 

60 2460 

61 2460 

63 1780.  1880.  2460,  2611 

65 2460 

81 „ „ 1 003 

97 2416 

98 2416 

141 1499,  2538 

180 1157 

272 2166 

300 2950 

302 1780 

372 688 

437 2280 

745 2460 

41  CFR 

101-11 2857 

101-42 1139 

101-43 1139 

300-2 2432 

300-3 2432 

303-70 2432 

42  CFR 

Proposed  Rules: 

Ch.lV 69 

409 1784 

410 1784 

411 1784 

412 1784 

41 3 1 784 

416 1785 

419 1784 

488 1785 

498 1784 

1003 1784 


43  CFR 

Proposed  Rules: 

4 1930 

428 2870 

3100 2166 

3106 2166 

3130 2166 

3160 2166 

44  CFR 

65 1521 .  3045 

67 1523.3046 

Proposed  rules: 

67 1 573,  3056 

45  CFR 

Proposed  Rules: 

400 1159 

401 ..1159 

46  CFR 

Proposed  Rules: 

249 1175 

401 1585 

520 2615 

47  CFR 

0 2149 

2 2585 

25 2585 

54 2591 

68 3048 

73 995,2858 

76 2595 

90 3048 

Proposed  Rules: 

0 2461 

1 1 

2 1786,2462 

25 1786 

73 2461 

76 2461 

90 1003 

48  CFR 

52 „ 3195 

204 .N, 2595 

208 2595 

216 2595 

217 2595 

219 2595 

223 2595 

225 2595.2599 

237 2595 

242 2595 

246 2595 

247 2595 

252 2436.  2595.  2599 

253 2595.2600 

1201 2436 

1205 2436 


1206 2436 

121 1 2436 

1213 2436.2595 

1215 2436 

1237 „ 2436 

1 253 2436 

1804 1528 

1871 1529 

5315 995 

Proposed  Rules: 

Ch.3 1344 

204 2617 

212 2617 

213 2617 

252 2617 

253 2617 

1537 3060 

1552 .3060 

49  CFR 

1 2150 

555 2858 

571 2446 

581 2858 

653 425 

654 „ 425 

Proposed  Rules: 

171 70,  1789 

177 70 

178 70 

180 70 

230 1791 

50  CFR 

18 1529 

23 789 

100 1276 

300 13 

600 1316 

648 427.  1139,  2600,  2601 

660 45,  1316 

679 46,  50.  427,  428,  1539 

Proposed  Rules: 

1 7 821 .  21 67 

20 821 .  822 

21 822 

227 465 

285 3153 

600 3153 

622 2620 

630 3153 

635 3153 

644 3153 

648 471.  823.  2466 

649 2708 

660 823.  1341.  2467 

678 3153 

679 2870 

697 2708 
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REMINDERS 

The  items  in  this  list  were 
editorially  complied  as  an  aid 
to  Federal  Regkter  users. 
Inclusion  or  exglusion  from 
this  list  has  no , 
significance. 


Illegal 


RULES  GOING  INTO 
EFFECT  JANUARY  20, 
1999 


AGRICULTURE 
DEPARTMENT 
Animal  and  Pt«nt  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Mexican  fruit  !f)y;  published 
1-20-99 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 

disposal  and  sale: 

Small  busine$s  timber  sales 
set-aside  program;  shares 
recomputation;  appeal 
procedures;  published  1-5- 
99 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Conflict  of  interests;  published 

12-21-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolefances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenpropathrirt;  published  1- 

20-99         I 
Imidacloprid;  put)lished  1-20- 

99 
Proptconazolt;  published  1- 
20-99 
Toxic  substances: 
Polychlorinat^d  biphenyls 
(PC8s>-  ; 

Disposal;  r0porting  and 
recordke^ng 
requirements;  published 
1-20-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  fTx>t)ile 
services —  ^ 

700  MHz  ijand;  public 
safety  rspio  spectrum; 
priority  access  service 
requirements;  effective 
date;  published  1-20-99 

FEDERAL  TRADE 
COMMISSION 

Freedom  of  Information  Act; 
Implementation;  put)lished  1- 
20-99 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Alien  registration  receipt 
card;  name  changed  to 
Permanent  resident 
card  (Form  1-551); 
published  12-21-98 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Privacy  Act;  Implementation; 
published  12-21-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

AInworthiness  directives: 
Airt)us;  published  12-16-98 
Boeing;  published  12-14-98 

McDonnell  Douglas; 

published  12-14-98 
Sikorslcy;  published  12-16-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Heattti 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Horses  from  Australia  and 
New  Zealand;  quarantine 
requirements;  comments 
due  by  1-29-99;  putdished 
11-30-98 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Practice  and  procedure: 
Procurement  and 
nonprocurement  activities; 
det>arment  and 
suspension  policies; 
comments  due  by  1-29- 
99;  published  12-30-98 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
End-use  certificate  program 
for  Imported  Canadian 
wtieat;  comments  due  by 
1-28-99;  published  1-13- 
99 

AGRICULTURE 
DEPARTMENT 

Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  inspection: 
Rice;  cost  of  living  fees, 
inaease;  comments  due 


by  1-25-99;  published  11- 
25-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 
Gull  of  Alaska  groundfish; 
comments  due  by  1-25- 
99;  published  12-30-98 
Atlantic  highly  migratory 
species;  comments  due 
by  1-25-99;  publisned  10- 
26-98 
Norttieastem  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-29- 
99;  published  12-18-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Repricing  clause; 
restructuring  savings; 
comments  due  by  1-29- 
99;  published  11-30-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations: 
Contracting  by  negotiation; 
comments  due  by  1-27- 
99;  published  12-28-98 
Air  pollutants,  hazardous; 
national  emission  standards: 
Pulp  and  paper  production; 
comments  due  by  1-27- 
99;  published  12-28-98 
Air  programs: 
Ambient  air  quality 
surveillance — 
Air  quality  index  reporting; 
comments  due  by  1-25- 
99;  published  12-9-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
1-29-99;  published  12-30- 
98 
Louisiana;  comments  due  by 
1-29-99;  published  12-30- 
98 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
New  Yort<  State  public 
utilities;  comnnents  due 
by  1-27-99;  published 
12-28-98 
PestkxJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 
by  1-25-99;  published  11- 
25-98 


Carf  entrazone-ethy  I ; 

comments  due  by  1-25- 

99;  published  11-25-98 
Tebufenozide;  comments 

due  by  1-25-99;  published 

11-25-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practrce  and  procedure: 
New  noncommercial 

educational  broadcast 

facilities  applicants; 

comparative  standards 

reexamination;  comments 

due  by  1-28-99;  published 

12-14-98 
Radio  stations;  table  of 
assignements: 
Iowa;  comments  due  t)y  1- 

25-99;  published  12-14-98 
Radio  stations;  tatile  of 
assignments: 
Illinois;  comments  due  by  1- 

25-99;  published  12-14-98 
Iowa;  comments  due  by  1- 

25-99;  published  12-14-98 
South  Dakota;  comments 

due  by  1-25-99;  published 

12-14-98 
West  Virginia;  comments 

due  by  1-25-99;  published 

12-14-98 
Television  broadcasting: 
Digital  television  capacity  by 

noncommercial  licenses; 

ancillary  or  supplemen 

tary  use;  comments  due 

by  1-28-99;  published  12- 

14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Soy  protein  and  coronary 
heart  disease;  health 
claims;  comments  due 
by  1-25-99;  published 
11-10-98 
Medical  devices: 
Class  I  devk^es;  premarket 
notification  requirements; 
exemption  designations; 
comments  due  by  1-26- 
99;  published  11-12-98 
Dental  and  mammographic 
x-ray  devk:es; 
performance  standards; 
comments  due  by  1-27- 
99;  published  10-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Group  health  plans  and 

individual  health  insurance 

market;  access,  portability, 

and  renewability 

requirements: 
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Newtwrns'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Pecos  pupfish;  comments 
due  by  1-27-99;  published 
12-28-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Deportation  and  special  mte 
cancellation  of  renxjval  for 
certain  nationals  of 
.  Guatemala,  El  Salvador, 
and  former  Soviet  bloc 
countries;  comments  due 
by  1-25-99;  published  11- 
24-98 
Nonimmigrant  classes: 
Nonimmigrant  workers  (H-1B 
category);  petitioning 
requirements — 
Fee  schedule  and  filing 
requirements;  comments 
due  by  1-29-99; 
published  11-30-98 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Institutional  management 
SnrK>king/no  smoldng  areas; 
comments  due  by  1-25- 
99;  published  11-25-98 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewat>ility 
requirements: 
Newt)oms'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  1-27-99; 
published  12-28-98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 


Mechanical  and  digital 
phonorecord  delivery  rate 
adjustment  proceeding; 
comments  due  by  1-25- 
99;  published  12-24-98 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Leasing;  interpretive  ruling 
and  policy  statement; 
comments  due  by  1-27- 
99;  published  10-29-98 
Management  official 
interlocks;  clarification  and 
statutory  changes 
conformation;  comments 
due  by  1-27-99;  puttlished 
10-29-98 
Member  business  loans  and 
appraisals;  comments  due 
by  1-29-99;  published  11- 
27-98 
Organization  and 
operations — 
CharitatJie  contributions 
and  donations; 
incorporation  of  agency 
policy;  comments  due 
by  1-27-99;  published 
10-29-98 
Statutory  liens; 
impressment  arxl 
enforcement;  comments 
due  by  1-27-99; 
published  10-29-98 
Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  actkxi 
sysem  development; 
comments  due  by  1-27- 
99;  published  10-29-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Compensation; 
miscellaneous  changes; 
comnDents  due  t>y  1-25- 
99;  published  11-24-98 

STATE  DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  1-29- 
99;  published  11-30-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 


Terrain  awareness  and 
warning  system;  technical 
standard  order  availability; 
comments  due  by  1-26- 
99;  published  11-4-98 
Ainworthiness  directives: 
Agusta;  comments  due  by 
1-25-99;  putdished  11-24- 
98 

BFGoodrich  Avionics 
Systems,  Inc.;  comments 
due  by  1-29-99;  published 
12-3-98 

British  Aerospace; 
comments  due  by  1-29- 
99;  published  12-22-98 

Cessna;  t^mments  due  by 
1-26-99;  published  12-2- 
98 

Eurocopter  France; 
comments  due  by  1-25- 
99;  published  11-25-98 
General  Electric  Co.; 
comments  due  by  1-25- 
99;  published  11-25-98 
New  Piper  Aircraft,  Inc.; 
comments  due  by  1-27- 
99;  putJiished  11-25-98 
Rot>inson  Helicopter  Co.; 
comments  due  by  1-25- 
99;  published  11-24-98 
Airworthiness  standards: 
Special  conditions — 
Rayttieon  Aircraft  Co.; 
model  390  airplane; 
conDments  due  by  1-27- 
99;  published  12-28-98 
Class  D  airspace;  comments 
due  t>y  1-25-99;  put)lished 
12-24-98 
Class  E  airspace;  comments 
due  t>y  1-25-99;  published 
12-24-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 

Administration 

Seat  tjelts  use;  safety 
incentive  grants;  allocatior^ 
based  on  State  seat  bolt 
use  rates;  comments  due  by 
1-29-99;  published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 
Seat  belt  use;  State 
ot>servational  surveys; 


uniform  criteria;  comments 
due  by  1-29-99;  published 
9-1-98 

Seat  belts  use;  safety 
incentive  grants;  allocations 
based  on  State  seat  t>elt 
use  rates;  comments  due  by 
1-29-99;  published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  r"=>»«rials: 

Hazardous  materials 
transportation — 

DOT  cylinder 
specifications  and 
maintenance, 
requallfication,  and 
repair  requirements; 
comments  due  by  1-28- 
99;  published  10-30-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Distilled  spirits  plants: 

Regulatory  Initiative; 
comments  due  t)y  1-29- 
99;  published  11-30-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Group  health  pians;  access, 
portatMlity,  and 
renewability 
requirements — 

Newtxjrns'  and  Mothers' 
Health  Protection  Act; 
comments  due  by  1-25- 
99;  published  10-27-98 

Newborns'  and  Mottiers' 
Health  ProtectkKi  Act; 
cross  reference; 
comments  due  by  1-25- 
99;  published  10-27-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  depervlency, 
etc.: 

Well  grounded  claims/duty 
to  assist;  comments  due 
by  1-28-99;  published  10- 
30-98 


Microfiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthM 

Code  of  Federal  Regulations 

The  Code  of  Fejderal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


ikul 


Microfiche  Subscription  Prices: 
Federal  Renter: 

One  year:  $22000 
Six  months:  $110.00 

Code  of  Fedleral  Regidations: 

Current  year  (4s  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  CodI 


*5419 

DYES 


i  nter  the  following  indicated  subscription  in  24x  microfiche  format: 

F^eral  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
dode  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


of  my  order  is  $  ■ 


The  total  cost 

International  dustomers  please  add  25%. 


Company  or  pets  )nal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  addres  >/attention  line 


I    I  GPO  Deposit  Account        [ 

I    I  VISA       LJ  MasterCard  Account 


l-D 


Street  address 


City,  State,  ZIP  d  de 


Daytime  phone  ii^luding  area  code 


Mill      1      1               1  1   1  1      1   i 

1                       (Credit  card  expiration  date)                vnumrAfrt 

Authorizing  signature 


11/3 


Purchase  order  number  (optional) 

T  YES     NO 

May  we  make  yoUrname/address  available  to  other  maiers?     j |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


pasy,  Convenient, 
FREE 


Ftee  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GFO  Access  service. 


^ 


Id  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
htt  )://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
op  ;n  swais.access.gpo.gov 
and  login  as  guest 
(n(  I  password  required). 

ito  dial  directly,  use  com- 
mijnications  software  and 
m(dem  to  call  (202) 
512-1661;  type  swais,  then 
loj  ;in  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
( ;ontact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Monday,  )aniur>-  13.  1M7 
Volume  33 — Numbsr  2 
Pago  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Order  Processing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.   lifliK 
Its  Easy!  VP 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I — I  YllrS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $137.00  First  Class  Mail         D  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I I  GPO  Deposit  Account         . 

LJ  VISA       \Z\  MasterCard  Account 


-D 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Authorizing  signature 


Thank  you  for 
your  order! 

11/3 


Purchase  order  number  (optional) 


VES     NO 


May  we  make  your  name/address  avaBaUe  to  Other  mailers?     I |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15750-7954 


w 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  I  ser  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Orcter  Processing  Co  to: 


*6173 

DYES 


enter  my  subscription(s)  as  follows: 


Charge  your  order 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


( opies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 


The  total  cosi 
International 


of  my  order  is  $ 

customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  pe  rsonal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  addr  ss/attention  line 


Street  address 


I    I  GPO  Deposit  Account 

I    I  VISA       LJ    MasterCard  Account 


-D 


City,  Stale,  ZIP 


:ode 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone 


including  area  code 


Authorizing  signature 


(Rev.  11/3) 


Purchase  order 
May  we  make  > 


lumber  (optional) 

*^  YES     NO 

nam^address  avaiable  to  other  maSers?     \ |  j | 


vour 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  forni. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numt>ers  with  the  date  of  putylication 
in  the  Federal  Register. 


Order  Processing  Code. 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I   Y  htO,  enter  the  following  indicated  subscriptions  for 


one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  Other  mailers?     [^  |     | 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  VISA       n  MasteiCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature 


1/97 


Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


IMA 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when 

prices  down 
leam  when 
the  top  line 


to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 

'  ou  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 

)f  your  label  as  shown  in  this  example: 


AFR    SMirH212J 
JOHN    SMTH 
212    MAIN 
FORESTVI 


tiat 


To  be  sure 
If  your  su 
Superintendent 
will  be  reinstated 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


DEC97  R  1 


STREET 
LLE  MD  20704 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

'   FCRESTVILLE  MD  20704 


DEC97  R  1 


bs:ript 


U  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
■  ition  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 


To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintndent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-^373. 

To  inquire  libout  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corres^ndence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  hew  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  C^de: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  Easy! 


DYES 


enter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  coi  t  of  my  order  is  $. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Internationa 


customers  please  add  25%. 


Company  or  pe  ■sonal  name 


(Please  type  or  print) 


Additional  addi  ess/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


I    I  VISA       LJ  MasterCard  Account 


Street  address 


City,  State,  Zff  code 


Daytime  phone 


including  area  code 


Thnnlr  vna  for 

(Credit  card  expiration  date)                 „„„_  «-j*-  f 

Purchase  order 


number  (optional) 


YES     NO 


May  we  make  Jour  name/address  av^flable  to  other  maBers?      | |   | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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